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to  OM  tfa*  Fedonl  __„^ 

For  infonnation  on  briefing!  in  Washington.  DC, 
announcement  on  the  inside  cover  of  this  issue.  Fat 
infcMinatian  on  briefings  in  Kansas  Qty  and  Independence, 
MO,  Laag  Beach  and  San  Francisco,  CA,  and  Anchon^, 
AK,  see  the  announcemmt  in  the  Reader  Aids. 


Now  ATsilaMe  Oiriinc 

Code  of  Federal  Regulations 

vim 

GPO  Access 

(Selected  Volumes) 

firee,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govenunent  Printing 
OfBce  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementaUy  tbi)j6gbout  calendar  yean  1996  and  1997 
untO  a  complete  set  is  available.  GPO  is  taking  steps  so 
^lat  the  online  and  printed  versioos  oi  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  tbe 
(rfficial  online  editioas  authorized  by  tbe  Administiaiive 
Committee  at  the  Fedeni  Register. 

New  titles  and/or  votumes  will  be  added  to  this  online 
service  as  diey  become  available. 

http://www.access.sx>.gov/naii/cfir 

For  addijtional  infonnation  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via: 

ir    Phone:  tDil-frK:  1-08-293-6498 
•k    Email:  cpoaccessOgpe.fo* 
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FEDEXAL  lEGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs), 
by  tM  OfBcs  of  the  Federal  Raster,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Sut  500.  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1 CFR  Ch.  I)-  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 


Tlie  Fa4val  Xegialer  provides  a  uniform  system  for  mating 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agsnciet.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
appbcabiiity  and  legal  eflsct,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  Natioiud  Archives  and  Records  Administration 
authantkalBS  this  iasoe  of  the  Federal  RegMer  as  the  official  serial 
publication  established  under  the  Fednal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

TW  Federal  Regii<nr  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Goveiuuieat  Printing  Office.  The  online  edition  of  the  Federal 
BagielBr  on  GPO  i^ccess  is  issued  under  the  authority  of  the 
Atiministiative  Conunittee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  Toe  d^tahesf  includes  both  text  and  graphics  &om 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Docimients  home  page  address  is  http:// 

trww.access.gpo.gov/8u docs/,  by  using  local  WAIS  client 

soitwrare,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
aa  guest  (no  password  required).  For  general  inmrmation  about 
GPO  Acceas,  contact  the  CUO  Access  User  Support  Team  by   . 
sending  Internet  e-mail  to  KpoaccessOgpo.gov;  by  foxing  to  (202) 
512-1262;  or  by  calling  toU  free  1-888-293-6498  or  (202)  512- 
1530  between  7  ajn.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

Tlie  annual  subscription  price  for  the  Federal  Krister  paper 
editioa  is  $555,  or  $807  for  a  combined  Federal  ~ 


Federal 
Registar  Index  and  List  of  CFR  Sections  Affscted  (LSA) 
subecription;  the  microfiche  edition  of  the  Federal  1 
including  the  Federal  Register  Index  and  LSA  is  $220.'' Six  month 
subacriptioos  are  available  for  one-half  the  annual  rate.  The  charge 
for  individxial  copies  in  peper  form  is  $8.00  for  each  issue,  or 
$8.00  for  eadi  ffoup  of  peges  as  actually  bound;  or  Si. 50  for 
each  issue  in  miaoBche  fcnn.  All  prices  include  regular  domestic 
postage  and  handling  International  customers  please  add  25%  for 
tbraign  handling  Remit  check  or  monev  order,  made  payable  to 
the  Superintenoent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
152S0-79S4. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  ~    '"■ 


Haw  Te  CMa  This  Pwhitrart—  Use  the  volume  number  and  the 
pagt  number.  Example:  60  FR  12345. 
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SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  S12-1806 

General  onliBe- information  202-512-1530;  1-888-293-6498 

Single  copieaAock  copies: 
Paper  or  fidie  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subsdiptiaas: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


For  other 
thto 


•M  the  Reader  Aids  Mction  at  the  and  of 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Hn|dbook 

Free,  easy,  oiilinti  access  to  the  newly  revised  January  1997 
Office  of  the  l^eral  Register  Document  Drafting  Handbook 
(DDH)  is  Bow  available  at: 

hllp://«nr».aara.goTAiara/Ceilreg/ddh/ddhaatliiinl 

This  handbook  helps  Federal  agencies  to  prepare'docimients 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-623-3447 

E-mail:  infodfedreg.nara.gov 


FEDEKAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  perion  who  um*  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  bheGngs  (approximately  3  boun)  to  present: 

1.  Th'  regulatory  process,  with  a  focus  on  the  Federal  Register 

tysteoa  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  intraduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

May  13,  1997  at  9:00  am 
Office  of  the  Federal  Register 
Conference  Room 
•  .'■      .800  North  Capitol  Street,  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATICmS:  202-523-4538 

SEE  TME  ANNOUNCEMENT  M  NEAOei  ABB 
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Agency  for  Health  Care  Policy  and  Research 
Nonccs 

Meetings;  advisory  committees:  (^ 

May,  22950  j 

Agrfcultural  Marketing  Service 

RULES 

Cotton  research  and  promotion  order 
Import  assessment  exemptions;  automatic  provisions 
adjustment.  22877-22879 

AgrfCHlture  Department 

See  Agricultural  Marketing  Service 
See  Federal  Crop  Insurance  Corporation 
See  Forest  Service 
See  Rural  Business-Cooperative  Service 

Architectural  and  Transportation  Barriere  Compliance 
Board 

NOTICES 
Meetings: 
Access  Board,  22908 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Hiunanities 

Centers  for  Disease  Control  and  Prevention 

Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  22950-22951 
Submission  for  OMB  review;  comment  request.  22951- 
22952 
Grants  and  cooperative  agreements;  availability,  etc.: 
Bacterial  contamination  of  blood  and  blood  prtxlucts  in 
U.S.;  year-long  study  to  estimate  frequency.  22952- 
22955 
Infectious  diseases;  epidemiology  and  laboratory 
surveillance  and  response,  22955-22959 
Laboratory  safety  guidelines: 
Mycobacterium  tuberculosis,  goals  for  working  safely 
with  in  clinical,  public  health,  and  research 
laboratories;  comment  request,  23066-23079 
Meetings: 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Qtizens  Advisory  Committee.  22959 

Coast  Guard 

PROPOSED  RULES 
Vessel  inspection  alternatives: 
Streamlined  inspection  program;  establishment 
Correction,  22995 
NOTICES 
Boating  safety: 
Boats  and  associated  equipment — 
Rented  boats;  propeller  injury  prevention,  22991-22992 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration    ^ 


Consumer  Product  Safety  Commission 

PROPOSB)  RULES 
Poison  prevention  packaging: 
Child-resistant  paclcaging  requirements — 
Household  products  containing  petroleimi  <4i«ttilUtf 
and  othiar  hydrocarbons.  22897 

Defense  Department 

NOTICES 
Meetings: 
Defense  Intelligence  Agency  Joint  Military  Intelligence 

College  Board  of  Visitors.  22910 
Defense  Intelligence  Agency  SdentiGc  Advisory  Board. 
22910 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determihatiota.  etc.: 
Tano,  Leonel,  M.D.,  22968-22972 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  22910-22911 
Submission  for  OMB  review;  comment  request,  22911- 
22912 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Energy  Information  Administration 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commissien 

See  Hearings  and  Appeals  Office,  Energy  Department 

See  Western  Area  Power  Administration 

NOTICES 

Electricity  export  and  impmt  authorizaticms,  permits,  etc.: 

British  Columbia  Power  Exchange  Corp..  22912 

CNG  Energy  Services  Corp.,  22912-22913 
Environmental  statements;  availability,  etc: 

Energy  conservation  standards — 
Refrigerators,  refrigerator-freezers,  and  free2»^,  23117 
Records  of  decision: 

Uranium  mill  tailings  remedial  action  ground  water 
project,  22913-22916 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Consumer  products;  energy  conservation  program: 
Refrigerators,  refrigerator-freezers,  and  freezers.  23102- 
23116 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  22916- 
22917 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Financial  assistance  programs — 
Advanced  computational  testing  and  simulation 
software  activities,  22917-22918 
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Protection  Agency ' 

•RULES 
Hazardous  waste: 
State  underground  storage  tank  program  approvals — 
District  of  Columbia.  2289ft-22900 
Water  pollution  control: 
Water  quality  standards — 
Idaho.  23004-23029 
NOTICES 
Agmcy  information  collection  activities: 

Proposed  coUecticm;  comment  request,  22940-22941 
Meetings: 
Endocrine  Disruptors  Screening  and  Testing  Advisory 

Qnnmittee.  22941-22942 
Local  Government  Advisory  Committee.  22942 
Repeats:  availability,  etc.: 
Gnenhouse  gas  emissions  from  mimidpal  waste 
management,  22942-22943 
Toxic  and  hazardous  substances  control: 

Premanubcture  notices  receipts,  23085-23100  ' 

Water  pollution  ccxitrol: 
Marine  sanitation  device  standard;  petitions — 
South  Carolina  et  al..  22943-22944 

» 

Executive  OfHca  of  the  President 

See  Managonent  and  Budget  Office 

See  Presidential  Documents 

See  Trade  Represoitative,  Office  of  United  States 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 

Pipeline  Customer  Coalition  and  Interstate  Natural  Gas  ' 
Association  of  America;  interstate  natural  gas 
pipelines  services;  expedited  complaint  procedures, 
22897-22898. 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  22918-22920    • 
Electric  rate  and  corporate  regulation  filings: 

Aguaytia  Energy  Del  Peru  SJt  Ltda.  et  al..  22925-22929 

South  Carolina  t:lectric  &  Gas  Co.  et  al.,  22929-22932 
Environmental  statements;  availability,  etc.: 

Star  Mill,  Inc..  22932 
Meetings;  Sunshine  Act.  22932-22933 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co..  22920 

Florida  Gas  Transmission  Co..  22920.  22920-22921 

KN  Interstate  Gas  Transmission  Co..  22921 

Niagara  Energy  &  Steam  Co..  Inc..  22921 

NICOR  Energy  Management  Services  Co.,  22921-22922 

Overthrust  Pipeline  Co.,  22922 

Pacific  Interstate  Offshore  Co.,  22922 

Questar  Pipeline  Co.,  22922-22923 

Texas  Gas  Transmission  Corp.,  22923 

Transcontinental  Gas  Pipe  Line  Corp.,  22923-22924 

Tuscarora  Gas  Transmission  Co.,  22924 

Williams  Natural  Gas  Co..  22924-22925 


I  Avlatfon  AdnUnistration 

RULES 

Air  canier  certification  and  operations: 
Check  airmen  and  flight  instructors  in  simulators — 
Separate  training  and  qualificatioi  requirements; 
correction.  23120 

Federal  Cowniunicationa  Conunisaion 

RULES 

Radio  stations;  table  of  assignments: 

Nevada.  22895 

Texas.  22895-22896 
PROPOSED  RULES 
Radio  stations;  table  of  assignments:  ' 

Colorado.  22900-22901 

Flwida.  22900 

Midiigan.  22901 

Misaouri.  22901 

Montana.  22901-22902 


Meetings:  « 

Netwc^  Reliability  and  Interoperability  Council.  22944 

Fadsfal  Crop  inawanoa  Cofpofillon  • 


Administrative  regulations: 
Nonstandard  underwritiog  classification  system.  22873- 
22877 


RULES 

Reports  by  political  OMnmittaes: 
ElectTonic  filing  system;  campaign  finance  activity 
reports;  transmittal  to  Qmgress;  effective  date, 
22880-22881 


Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act.  22944 

Federal  Reserve  System 

RULES 

Securities  credit  transactions: 

OTC  margin  stocks  and  foreign  stocks  lists.  22881-22886 
NOTICES 
Qanks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  22944-22945 

Permissible  nonbanking  activities,  22945 

Federal  Trade  Commission 

NOTICES 

Joint  Venture  Project;  comment  request.  22945-22948 
Premerger  notification  waiting  periods;  early  terminations. 
22948-22949 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Abbreviated  new  drug  applications — 

Gentamicin  sulfate  solution,  22888-22889 
New  drug  applications — 

Flunixin  meglumine  injection,  22888 
Sponsor  name  and  address  changes — 
Novartis  Animal  Health  US,  Inc.,  22887 
Phoenix  Scientific,  Inc.,  22887-22888 
Food  additives: 
Polymers — 
1,4-benzenedicarboxylic  add.  etc..  22886-22887 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  22959- 
22960  ^ 
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Human  drugs: 
New  drug  applications,  etc. — 
Coumadin  (warfarin  sodiimi)  for  injection,  etc..  22960- 
22962 

Forest  Service 

NOTICES 

Appealable  dedsions;  legal  notice: 

Intermoimtain  region.  22905-22906 
Environmental  statements;  notice  of  intent: 

Wmatchee  National  Forest  et  al..  WA.  22906-22907 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Now  What  Software.  22962 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
NOTICES 

Sdentific  misconduct  findings;  administrative  actions: 
Sun.  Weidong.  MD.  Ph.D.,  22950 

Health  Care  Rnandng  Administration 

PROPOSED  RULES 
Medicare  and  Medicaid: 
Physical  therapy,  respiratory  therapy,  speech  language 
pathology,  and  occupational  therapy  services;  salary 
equivalency  guidelines 
Correction.  22995 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  22934  > 

Interior  Department 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Redamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  22992-22994 

International  Trade  Administration 

NOTICES 

Antidumping: 
Cold-rolled  carbon  steel  flat  products  from — 

Netherlands.  22909 
Forged  steel  crankshafts  fitun — 

United  Kingdom.  22909 
Professional  electric  cutting  tools  from— 

Japan,  22909-22910 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: " 
Sid>mission  for  OMB  review;  comment  request,  s22972 


Labor  Deparfenient 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  22962- 

~      22963 
Meetings: 

Resource  advisory  councils — 
Lewistown  District.  22963-22964 
PubUc  land  orders: 

Mcmtana;  correction.  22964 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  22964 

Legal  Servicea  Corporation 

RULES 

Aliens;  legal  assistance  restrictions 
Correction,  22895 

Management  and  Budget  Offlee 

NOTICES 

National  Information  Infrastructxire: 
Options  for  promoting  privacy;  papw  availabilty  and 
comment  request.  22978-22979 

Minerals  Management  Service 

NOTICES 

Meetings: 
Federal  royalty-in-kind  (ROC)  gas  programs  onshore. 
22964-22965 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal,  metal,  and  nonmetal  mine  safety  and  health: 
Roof  and  rock  bolts  and  accessories;  safety  standards. 
22998-23002 

National  Council  on  Disability 

NOTICES 

Meetings;  Simshine  Act.  22972-22973 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  22973 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  Panel,  22973-22974 

National  Oceanic  and  Atmospheric  Administrstion 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exdusive  Economic  Zone — 
Padfic  cod,  22896 
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TNs  section  of  the  FEDERAL  REGISTER 
contaim  regulalory  documents  having  general 
applicabilty  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  titles  pursuit  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  boottt  are  istod  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart831 
Rm3206^AH66 

AdRilntolfsliofi  Mid  Qenerii 
Piuwliluin    Adwiliiiiti  bUoh 

AGENCY:  0£Bce  of  Personnel 

Management 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  {OPtA)  is  issuing  final 
regulations  concerning  the  adjudication 
of  claims  arising  under  the  Civil  Service 
Retiranoit  System  (CSRS).  The 
regulation  provides  that  OPM  may 
initially  issue  decisions  that  provide  the 
opportunity  to  appeal  directly  to  the 
Merit  Systems  Protecti(m  Bowd  (MSPB) 
without  having  to  request  OPM  to 
review  its  initial  decisicn.  The 
regulation  streamlines  processing  of 
clidms  under  the  CSRS  and  brings 
CX'M's  CSRS  regulations  into 
conformity  with  its  Federal  Employees 
Retirement  System  (FERS)  regulations. 
BTECnVf  date:  May  28. 1987. 
FOR  RIIOHER  WTORMATION  OONrACT: 
Keimeth  R.  Brown.  (202)  60&-0299. 
8UFFI  rMTNTART  ■ronMATlON.  On 
December  18, 1996,  we  published  (at  61 
FR  66948)  proposed  regulations  to 
facilitate  and  streamline  our  processing 
of  disputed  cases  under  CSRS  and  bring 
CSRS  regulations  into  confiormity  with 
FERS  regulations.  We  received  no 
Qommoits  on  the  proposed  regulatiois 
and  we  are  now  publishing  them  as 
final  regulatioiu. 

lagidatary  Flezifailtty  Ad 

I  certily  that  this  regulation  will  not 
have  a  «ignifir«tit  econcMnic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  a£Gsct 
Federal  agencies  and  retirement 
payments  to  retired  Government 


employees,  spouses,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Alimony,  Claims,  Disability 
bmefits,  Firefighters,  Government 
employees.  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

U.S.  Office  of  Personnel  Management 

JaaMeB.Kii«. 

Director. 

Accordingly,  OPM  is  amending  Title 
5,  Code  of  Federal  Regulations,  as 
follows: 

PART  831-^EnREMENT 

1 .  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Audiorlly:  5  U.S.C.  8347;  %  831.102  alK> 
issued  under  5  U.S.Q  8334;  $  831.106  also 
issued  under  5  U.S.C  552a;  S  831.108  also 
issued  under  5  U.S.C  8336(dK2): 
S  831.20lCbK6)  also  issued  under  5  U.S.C 
7701(bK2):  S  831.204  also  issued  under 
section  7202(mK2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L  105-508, 
104  Stat  1388-339:  S  831.303  also  issued 
under  5  U.S.C  8334(dM2):  $  83t 502  also 
issued  under  5  U.S.C  8337;  %  831.502  also 
issued  under  section  1(3),  E.0. 11228,  3  CFR 
1964-1965  Comp.;  $831,621  also  issued 
under  section  201(d)  of  thb  Federal 
Employees  Boiefits  Improvement  Act  of 
1986,  Pub.  L  99-251, 100  Stat  23;  subiwit 
S  also  issued  under  5  U.S.C  8345(k);  subpart 
V  also  issued  under  S  U.S.C  8343a  and 
secticHi  6001  of  the  Omnibus  Budget 
ReoMunliation  Act  of  1987.  PiA.  L.  100-203. 
101  Stat  1330-275;  §831.2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  ol  1990,  Pub.  L 
101-508;  104  Stat  1388-328. 


2.  In  §831.108,  the  last  sentence  in 
paragraph  (c)  is  removed,  the  text  in 
paragraph  (f)  after  the  heeding  "Final 
decision."  is  redesignated  as  paragraph 
(fXl)  and  paragraph  (fX2)  is  added  to 
read  as  fbUowrt: 

fSII.108 


(f)  •  •  ' 

(2)  OPM  may  issue  a  final  decision 
providing  the  opportunity  to  appeal 
under  §  831.110  rather  than  an 


opportunity  to  request  reconsideration 
under  paragraph  (c)  of  this  section.  Such 
a  decision  must  be  in  writing  and  state 
the  right  to  appeal  under  §  831.110. , 

(FR  Doa  97-10899  Filed  4-25-97;  8:45  am] 
I  cooc  eus-ei-H 


DEPARTMENT  OF  AQRICULTURE 
Federal  Crop  Inauranc*  Corporation 
7CFRPert400 

Qenerai  AdniMelrallve  ReQulettonsj 


Cleeeiflcetfon  SyeiMn 

AQENCY:  Federal  Crop  Insurance 
QMporation.  USDA. 
ACTKM:  Final  rule. 

summary:  Federal  Qop  hisuranoe 
CorporaticMi  (FCIC)  finalizes 
amendments  to  siibpart  O  of  the  General 
Administrative  Regulations,  effective 
with  the  1898  (1899  for  Texas  and 
Arizona/Califoania  Production  Qtrus) 
and  succeeding  crop  years.  This 
amendmeirt  is  intended  to  clarify  the 
effect  of  the  nmstandard  imderwriting 
classification  system  (NCS)  and  to 
ensure  that  NCS  is  applied  to  all 
producers  in  a  fax  and  consistent 
manner. 

^^CnVE  DATE:  May  28. 1997. 
FOR  FURTtCR  WTOftMATION  CONTACT:  Bill 
Smith,  Supervisory  Insurance 
Management  Specialist.  Researdi  and 
Developmoit,  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture.  9435  Holmes  Road. 
Kansas  Qty.  MO  64131.  tele^dione  (816) 
926-7743. 

SUPPLBiBfrART  MFORMATIOH: 


The  Office  ofManagement  and  Budget 
(CA4B)  has  determined  this  rule  to  be 
net  Mgnrlirant  for  the  purposes  of 
Executive  Order  12886  and,  therefore, 
has  not  been  reviewed  OMB. 

PafMrwork  RadiKtaeB  Act  of  1995 

This  rule  does  not  contain 
infonnatioD  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  chqiter  35). 


22174 


Federal  Register  /  Vol.  62,  No.  81  /  Monday,  April  28,  1997  /  Rules  and  Regulations 


FedeqJ  Regfater  /  Vol.  62.  No.  81  /  Monday.  April  28,  1997  /  Rules  and  Regulations        22S75 


22t74 


Federal  Register  /  Vol.  62,  No.  81  /  Monday,  April  28,  1997  /  Rules  and  Regalations 


Unfniided  Mandates  Refonn  Act  of 
IMS 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
siibject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Execnthre  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federahsm,  that  this  rule  does  notiuve 
sufficient  FederaUsm  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessmont.  Tlw  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  in  the  rule  will  not  impact 
small  entities  to  a  greater  extent  than 
larger  entities.  NCS  program 
determinations  are  applied  to  all 
producers  on  a  county  basis  and  afiiact 
only  a  small  number  of  producers 
(approximately  1  percent  of  all 
insiireds).  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  505),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistaace  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

ExccutiTe  Order  12372 

This  program  is  not  siibject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

ExecutiTe  Order  12988 

The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
pubhshed  at  7  CFR  part  11  must  be 


exhausted  before  judicial  action  may  be 
brought. 

EnTironmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Peifoimance  Review 

The  regulatory  action  is  being  taken  as 
part  of  the  National  Performance  Review 
Program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

ckground 

On  Tliursday,  November  7, 1996, 
FQC  published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  57595-57597 
to  amend  the  General  Administrative 
Regulations  (7  CFR  part  400.  subpart  O) 
to  be  effective  for  the  1998  (1999  for 
Texas  and  Arizona/California 
Production  Qtrus)  and  succeeding  crop 
years.  Following  publication  of  that 
proposed  nile,  the  public  was  afforded 
60  days  to  submit  written  comments 
and  opinions.  A  total  of  22  comments 
were  received  from  the  crop  insurance 
industry  and  FQC.  The  comments 
received  and  FQC  responses  are  as 
follows: 

Comment:  One  comment  received 
from  FCIC  recommended  that  the 
Summary.  Background,  and  List  of 
Subjects  statements  be  clarified  by 
changing  referraces  to  "Texas  and 
Arizona/California  Qtrus"  to  "Texas 
and  Arilona/Califomia  Production 
Qtrus"  and  adding  "sugarcane"  to  the 
list  of  crops  for  which  this  subpart 
applies  for  the  1999  crop  year.  These 
changes  would  correspond  with  the 
usage  of  "production"  and  "sugarcane" 
in  the  definition  of  "NCS  base  period." 

Response:  The  referenced  statements 
specify  the  crop  year  this  subpart  is  to 
be  effective  based  on  the  crop  year  and 
contract  change  date  contained  in  the 
applicable  crop  provisions.  Since  citrus 
trees  and  citrus  production  have 
different  crop  year  definitions  and 
contract  change  dates,  FQC  will  add 
"production"  to  eliminate  any  possible 
confusion  regarding  the  crops  affected 
by  these  statements.  Under  the  policy 
provisions  for  sugarcane,  this  rule  is 
applicable  to  the  1998  crop  year  which 
is  consistent  with  the  applicable 
effective  dates  specified  in  this  rule  as 
currently  written.  The  exceptions  made 
for  crops  such  as  sugarcane  in  the 
definition  of  the  "NCS  Dase  period"  are 
necessary  due  to  the  availability  of 
insurance  experience  data  and  are  not 


related  to  the  effective  date  of  this 
subpart.  Therefore,  no  change  will  be 
made  regarding  the  addition  of 
"sugarcane"  to  these  statements. 

Comment:  One  comment  received 
from  FQC  questioned  if  insurance 
experience  under  the  Group  Risk 
Protection  plan  of  coverage  should  be 
specifically  excluded  in  this  subpart 
from  insiirance  experience  based  on  the 
individual  producer. 

Response:  FQC  agrees  with  the 
comment  and  will  amend  §  400.301  to 
limit  this  subpart's  effect  to  producers 
whose  insurance  coverage  or 
indemnities  are  based  on 
determinations  applicable  to  the 
individual  insured  rather  than 
determinations  made  on  a  county  or 
area  basis. 

Comment:  One  comment  received 
frx>m  the  crop  insurance  industry 
inquired  how  FQC  considered  certain 
types  of  indemnities  in  making  NCS 
determinations. 

Response:  FQC  provided  language  in 
its  definition  of  "insurance  experience" 
that  permits  adjustment  for  certain  types 
of  indemnities  and  for  the  exclusion  of 
replant  payments  for  purposes  of  NCS 
selection,  as  applicable.  Limiting  the 
effect  of  certain  losses,  which  do  not 
clearly  establish  nonstandard  risks, 
produce  more  accurate  NCS 
determinations  consistent  with  the 
purpose  for  which  NCS  was  developed. 

Comment:  One  comment  received 
bom  the  crop  insurance  industry 
recommended  that  the  reference  to  "a 
significant  contribution"  in  the 
definition  of  "actively  engaged  in 
farming"  was  too  broad  and  subjective. 

Response:  FQC  agrees  and  will 
change  the  definition  from  "a  significant 
contribution"  to  "a  contribution," 
reflecting  the  aurent  definition  before 
the  term  "significant"  was  added. 

Comment:  One  comment  received 
fit>m  the  crop  insurance  industry 
recommended  "applicable  adjustments" 
contained  in  the  definition  of 
"insurance  experience"  be  specified. 

Response:  FQC  beUeves  it  is  better  to 
reference  experience  adjustments  in 
broad  terms  as  stated  in  the  proposed 
definition  to  maintain  flexibility  in 
managing  the  efiiects  of  difiierent  loss 
conditions  on  insurance  experience. 
Adjustments  are  made  to  limit  the  effect 
of  losses  caused  by  wide-spread  crop^ 
failures  caused  by  one  or  more  perils 
affecting  a  large  number  of  producers  or 
other  similar  situations  determined  by 
FQC  to  not  reflect  nonstandard  risks. 
The  impact  of  such  adjustments  is  to 
improve  identification  of  persons  who 
represent  nonstandard  risks.  Therefore, 
no  change  will  be  made. 
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Comment:  One  comment  reoeived 
bom  FQC  recommended  the  definition 
of  "insurance  experience"  be  revised  to 
remove  the  language  which  excludes 
replant  payments  from  ccmsideration  in 
determining  insurance  experience. 

Response:  FQC  beUeves  that  replant 
payments  should  not  be  considered  in 
determining  insurance  experience  fat 
NCS  selection  purposes.  FQC  provides 
replant  payments  to  defray  costs 
incurred  by  insureds  replanting  an 
insured  crop  damaged  by  insured 
causes,  necessary  to  keep  insurance  in 
force  or  to  reduce  any  future 
ind«nnities.  Considering  such 
payments  when  identif^ig  insureds 
with  nonstandard  risks  would  be 
inequitable  when  FQC  requires  or 
encourages  replanting  as  a  means  to 
promote  a  sounder  insurance  program. 
Therefore,  no  change  will  be  made. 

Conunent:  One  comment  received 
from  FQC  recommended  that  the 
definition  of  "NCS  base  period"  be 
changed  to  establish  the  base  period  for 
raisins  as  the  10  crop  year  period  ending 
immediately  preceding  the  crop  year  the 
NCS  classification  becomes  effective. 

Response:  The  NCS  base  period  ends 
2  or  3  crop  years  (depending  on  the 
crop)  prior  to  the  effective  NCS  crop 
year  to  assiue  that  all  insurance 
experience  records  are  available  to  meet 
NCS  determination  and  notification 
requirements  prior  to  the  contract 
change  date  for  each  crop.  The  NCS  base 
period,  as  defined,  meets  this 
requirement.  Therefore,  no  change  will 
be  made. 

Comment:  One  comment  received 
from  the  crop  insiutaioe  industry 
recommended  the  definition  of  "NCS 
base  period"  not  specify  individual 
crops  by  base  period.  Changes  in  the 
crops  Usted  would  cause  the  definition 
to  be  inaccurate. 

Response:  FQC  agrees  with  this 
comment  and  will  revise  the  definition 
to  provide  crop  exceptions  on  the 
Special  Provisions. 

Comment:  One  comment  received 
from  FQC  suggested  that  the  definition 
of  "NCS  base  period"  did  not  agree  with 
the  example  contained  in  the  definition. 

Response:  FQC  agrees  and  has 
amended  the  provisions  accordingly. 

Comment:  One  comment  receivea 
from  FQC  suggested  that  section 
400.303(a)  (1)  and  (4)  were 
mathematically  redimdant. 

Response:  The  selection  criteria 
contained  in  §  400.303(a)  (1)  and  (4) 
would  provide  the  same  effect  if,  for 
example,  the  niunber  of  indemnified 
losses  in  the  NCS  base  period  equals 
three  and  the  loss  frequency  is  set  at  30 
percent.  However,  other  frequency 
percentages  are  permitted  under  this 


subpart  FQC  currently  uses  60  percent. 
The  niunber  of  indemnified  losses  will 
also  vary.  In  either  case,  each  criteria 
impacts  the  NCS  selection  process 
differently.  Therefore,  no  change  will  be 
made. 

Comment:  Two  comments  received 
from  FOC  recommended  the  reference 
to  "cumulative  indemnities"  and 
"cumulative  loss  ratio"  contained  in 
§§400.303  (a)(2)  and  (b)(5)  be  changed 
to  "cumulative  adjiisted  indemnities" 
and  "cimiulative  adjiisted  loss  ratio"  to 
reflect  adjustments  to  indemnities  TQC 
m^r  make  under  certain  circumstances. 

Response:  Section  400.303(a)  states 
that  nonstandard  classification 
procedures  apply  when  all  of  the 
insurance  experience  criteria,  including 
any  adjustments  to  insiirance 
experience  vdiich  may  be  made  imder 
§  400.300(c),  have  been  met  However, 
since  the  insiuance  experience  for 
individual  producers  or  individual  crop 
years  may  not  quaUfy  f(H>  insurance 
experience  adjustment,  it  would  be 
incorrect  to  add  the  term  "adjusted"  as 
recommended  by  the  respondent 
Therefore,  no  change  wiU  be  made. 

Comment:  One  comment  received 
from  FQC  recommended  deleting 
H00.303(a)(3)  due  to  its  inconsistency 
with  §  400.307.  Discontinuance  of    ^ 
participation  which,  other  than  as 
excepted,  requires  continued  insurance 
experience  to  be  eligible  for  removal 
from  NCS. 

Response:  FQC  agrees  and  will  delete 
paragraph  (a)(3)  and  redesignate 
paragraphs  (a)(4)  and  (5)  as  (a)(3)  and  (4) 
and  correct  other  section  references 
accordingly. 

Comment:  Two  comments  received 
from  FQC  concerning  §  400.303(a)(5)(ii) 
questioned  the  necessity  and 
advisabihty  of  providing  notification  in 
the  Special  Provisions  of  changes 
increasing  the  minimum  standards  for 
certain  selection  criteria  contained  in 
this  section. 

Response:  §  400.303  estabUshes 
minimum  NCS  selection  criteria  which 
the  public  is  notified  through  the  rule 
making  process.  Certain  criteria  are 
allowed  to  increase  above  the  minimiiTTi 
standards,  reducing  the  probability  of 
selection  for  NCS  adjustments. 
However,  such  increases  can  only  be 
applicable  if  the  criteria  stated  in 
§  400.303(a)  are  met  and  such  decisions 
will  be  made  on  a  county  W  county 
basis.  The  Special  Provisions,  which  are 
part  of  the  insurance  contpact  and 
contain  those  terms  and  ^nditions 
specificio  the  county,  are  the 
appropriate  documents  to  contain  such 
increases  which  reduce  the  probability 
of  selection  for  NCS.  All  increases  wiU 
apply  to  all  producers  in  the  county.  For 


any  change  in  the  selection  criteria 
contained  in  this  section  that  may  result 
in  an  increased  probability  of  selection 
for  NCS.  FQC  vtrill  make  such  changes 
through  the  rulemaking  process. 
Tlierefora.  no  change  will  be  made. 

Comment:  One  comment  received 
from  FQC  recommended  §  400.303(c) 
describe  how  indemnities  are  adjusted 
and  reference  the  procedures  and 
methods  used  by  FQC  in  its 
determinations  and  their  availability  to 
the  public. 

Respmse:  FQC  believes  §  400.303(c) 
adequately  describes  indenmity 
adjustments.  Complete  details  are 
contained  in  procedures  FQC  develops 
and  pubUshes.  This  information  is 
available  for  public  inspection  on 
request  FQC  will  amend  the  rule  to 
determine  where  such  procedures  will 
be  available. 

Comment:  One  comment  reoeived 
from  FQC  recommended  the  last 
sentence  of  §  400.303(c)  be  changed  to 
use  a  means  other  than  the  Special 
Provisions  to  provide  for  alternate 
methodologies  of  establishing  crop 
disaster  adj\istments  to  insurance 
experience. 

Response:  FQC  believes  the  Special 
Provisions,  ^^ch  are  part  of  the 
insurance  contract  and  contain  those 
terms  and  conditions  specific  to  the 
county,  are  the  appropriate  docimients 
to  provide  for  such  alternatives. 
Therefore,  no  change  will  be  made. 

Comment:  Two  comments  received 
from  the  crop  insurance  industry 
regarding  §  400.305  suggested  that  FQC 
implement  measures  using  social 
security  (SSN)  or  employer 
identification  numbers  (EIN)  to  ccnractly 
identify  persons  affected  by  NCS  and  to 
assure  applicable  coverage  or  rate 
classifications  were  used  to  establish 
liability  and  premium.  Limiting  the 
availability  of  optional  imits  was  also 
suggested  as  another  way  to  improve 
insurance  expraienoe. 

Response:  FQC  currently  identifies 
persons  listed  on  NCS  through  the  use 
of  SSN  and  EIN's.  Changing  the 
availability  of  optional  units  would 
represent  a  significant  change  and 
require  an  additional  comment  period  to 
allow  interested  parties  to  consider  the 
effects  of  this  change.  Therefore,  no 
change  will  be  made  to  the  present  rule. 
However,  consideration  wiU  be  given  to 
this  recommendation  in  any  futiire 
change  to  this  subpart. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  NCS  classifications  under 
§  400.305(c)  should  not  be  assigned  to 
identified  insiuable  acreage  or  to 
specific  crop  practices,  types,  varieties, 
options,  or  amendments. 
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Response:  FQC  believes  that 
assigning  NCS  classifications  to 
identified  insurable  acreage  or  by 
practice,  tjrpe,  variety,  option,  or 
amendment  rather  than  to  a  person  only 
or  to  all  crop  production  alternatives  for 
the  crop  is  fair  and  equitable.  Where 
adverse  insurance  experience  can  be 
attributed  to  a  specific  land  location  or 
crop  production  choice,  appropriate 
coverage  or  rating  actions  should  be 
targeted  at  those  conditions.  Therefore, 
no  change  will  be  made. 

Comment:  One  comment  received 
from  FOC  recommended  §400.307  be 
changed  to  eliminate  the  reinstatement 
requirement  for  persons  who  are 
removed  from  the  NCS  listing  after 
stopping  all  farm  operations  and  then 
be^  fanning  again  at  some  later  time. 
Such  determinations  would  be  difficult 
to  make  and  there  was  uncertainty  about 
when  the  reinstatement  would  be 
effective. 

Response:  FCIC  agrees  that 
reinstatements  may  be  difficult  to 
administer  timely.  FQC  will  am^id 
§  400.307  to  state  that  the  person  will 
continue  to  be  listed  mi  the  NCS  list  in 
the  coimty  until  the  producer  has 
ceased  participation  in  the  crop 
insurance  program  as  a  policyholder  or 
person  with  a  substantial  beneficial 
interest  in  a  poliqtholder  for  as  least  10 
consecutive  crop  years.  NCS 
adjustments  applicable  to  such  persons 
will  remain  in  effiect  in  accordance  with 
§400.307. 

Comment:  One  comment  received 
from  FQC  recommended  language  be 
added  to  §  400.309  referencing 
applicable  appeals  regulations  issued  or 
being  developed  by  the  National 
Appeals  Division  or  FQC. 

Response:  Producers  are  notified  of 
their  selection  for  NCS  adjustments  and 
of  their  rights  to  reconsideration  under 
§  400.309  (a)  through  (d).  Once  FQC  has 
completed  its  appeals  proced\ires, 
producers  will  be  provided  with  a  right 
to  appeal  under  such  regulations.  Until 
such  time,  FQC  will  amend  §  400.309  to 
add  paragraph  (e)  stating  that  the 
producer's  rights  to  appeal  will  be 
provided  under  7  CFR  part  11. 

hi  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
changes  to  this  subpart: 

1.  Clarified  the  definition  of 
"indemnified  loss"  by  rhanging  "total 
adjusted  indemnity"  to  "total 
indemnity".  Any  applicable 
adjustments  to  indemnities  for  purposes 
of  this  definition  are  provided  in  the 
definition  of  insurance  experience. 

2.  Clarified  the  definition  of 
"insurance  experience"  by  rearranging 
"(applicable  adjustments)"  and  "(but 
not  including  replant  payments)."  This 


change  will  clarify  that  adjustments  may 
be  made  in  premiums,  indemnities,  and 
other  data  but  that  replant  payments  are 
not  included  in  indemnities  used  for 
NCS  selection  purposes. 

3.  Corrected  §  400.305(b)  to  replace 
the  reference  to  subpart  J  with  7  CFR 
part  11. 

List  of  Subfects  in  7  CFR  Part  400 

Crop  insurance.  Nonstandard 
Underwriting  Qassification  System. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  part  400,  subpart  O,  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  O— Nonstandard  Undamnltlng 
Classification  Systsm  Regulations  for 
the  1991  and  Succeeding  Crop  Years 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  O,  is  revised  to  read 
as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  Section  400.301  is  revised  to  read 
as  follows: 

§400.301    Basis,  purpcea,  and 
applicability. 

The  regulations  contained  in  this 
subpart  are  issued  purauant  to  the 
Federal  Crop  Insurance  Act,  as  amended 
(7  U.S.C.  1501  et  seq.),  to  prescribe  the 
procedures  for  nonstandard 
determinations  and  the  assignment  of 
assigned  yields  or  premium  rates  in 
conformance  with  the  intent  of  section 
508  of  the  Act  (7  U.S.C.  1508).  These 
regulations  are  applicable  to  all  policies 
of  insurance  insured  or  reinsured  by  the 
Corporation  undo-  the  Act  and  on  those 
poUcies  where  the  insurance  coverage 
or  indemnities  are  based  on 
determinations  applicable  to  the 
individual  insured.  These  regulations 
will  not  be  applicable  to  any  policy 
where  the  amount  of  coverage  or 
indemnities  are  based  on  the  experience 
of  the  area. 

3.  Section  400.302  is  amended  to 
remove  all  paragraph  designations  and 
the  definition  of  "base  period;" 
definitions  of  "actively  engaged  in 
fanning"  and  "insurance  experience" 
are  revised;  and  definitions  of  "earned 
premium,"  "indemnified  loss,"  "NCS," 
and  "NCS  base  period"  are  added  to 
read  as  follows:  ^ 

1400302    OaflnMons. 

•        •        •        •        • 

Actively  engaged  in  fanning  means  a 
person  who,  in  return  for  a  share  of 


profits  and  losses,  makes  a  contribution 
to  the  production  of  an  insurable  crop 
in  the  form  of  capital,  equipment,  land, 
personal  labor,  or  personal  management. 

•  •        •        •        * 

Earned  premium  means  premium 
earned  (both  the  amoimt  subsidized  and 
the  amoimt  paid  by  the  producer,  but 
excluding  any  amoimt  of  the  subsidy 
attributed  to  the  operating  and 
administrative  expenses  of  the 
insurance  provider)  for  a  crop  under  a 
policy  insured  or  reinsured  by  the 
Corporation. 

•  *        •        *        • 

Indemiiified  loss  means  a  loss 
applicable  for  the  policy  for  any  year 
during  the  NCS  base  period  for  which 
the  total  indemnity  exceeds  the  total 
earned  premium.  If  the  person  has 
insurance  for  the  crop  in  more  than  one 
county  for  any  crop  year,  indmnnities 
and  premiums  will  be  accumulated  for 
all  counties  for  each  crop  year  to 
determine  an  indemnified  loss. 

Insurance  experience  means  earned 
premiums,  indemnities  paid  (but  not 
including  replant  payments),  and  other 
data  for  the  crop  (after  applicable 
adjustments),  resulting  fr^m  all  of  the 
insured's  crop  insurance  policies 
insured  or  reinsured  by  the  Corpctfaticm 
for  one  or  more  crop  years  and  wul 
include  all  information  from  all   I 
counties  in  which  the  person  wasV 
insured.  \ 

•  •        *        •        • 

NCS  means  nonstandard  classification 
system. 

NCS  base  period  means  the  10 
consecutive  crop  years  (as  defined  in 
the  crop  policy)  ending  2  crop  yeara 
prior  to  the  crop  year  in  whidi  the  NCS 
classification  becomes  effective  for  all 
crops,  except  those  specified  on  the    ' 
Special  Provisions.  For  these  excepted 
crops,  the  NCS  base  period  means  the 
10  consecutive  crop  years  ending  3  crop 
years  prior  to  the  crop  year  in  which  the 
NCS  classification  becomes  effective. 
For  example:  An  NCS  classification 
effective  for  the  1996  crop  year  against 
a  producer  of  citrus  production  in 
Arizona,  California,  and  Texas,  or 
sugarcane  would  have  a  NCS  base 
period  that  includes  the  1984  through 
1993  crop  years.  An  NCS  classification 
efiiective  for  the  1996  crop  year  against 
a  producer  of  all  other  crops  would  have 
a  NCS  base  period  that  includes  the 
1985  throu^  1994  crop  years. 

•  •        •        •        • 

4.  Section  400.303  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  (c)  and  adding 
paragraphs  (b),  (d),  and  (e)  to  read  as 
follows: 


1400303   iimial  BsiscUon  ctWwia. 

(a)  Nonstandard  classification 
procedures  in  this  subpart  initially 
apply  when  all  of  the  following 
insurance  experience  criteria  (including 
any  applicable  adjustment  in 

§  400.303(d))  for  the  crop  have  been 
met: 

(1)  Three  (3)  or  more  indemnified 
losses  during  the  NCS  base  period; 

(2)  Cumulative  indemnities  in  the 
NCS  base  period  that  exceed  cumulative 
premiums  during  the  same  period  by  at 
least  $500; 

(3)  The  result  of  dividing  the  number 
of  indemnified  losses  during  the  NCS 
base  period  by  the  number  of  years 
premium  is  earned  for  that  period 
equals  .30  or  greater;  and 

(4)  Either  of  the  following  apply: 
(i)  The  natural  logarithm  of  the 

cumulative  earned  premium  rate 
multiplied  by  the  square  root  of  the 
cumulative  loss  ratio  equals  2.00  or 
greater;  or 

(ii)  Five  (5)  or  more  indemnified 
losses  have  occurred  during  the  NCS 
base  period  and  the  cumulative  loss 
ratio  equals  or  exceeds  1.50. 

(b)  The  minimum  standards  provided 
in  paragraphs  (a)  (2),  (3),  and  U)  of  this 
section  may  be  increased  in  a  specific 
county  if  that  county's  overall  insurance 
experience  for  the  crop  is  substantially 
different  from  the  insurance  experience 
for  which  the  criteria  was  detennined. 
The  increased  standard  will  apply  until 
the  conditions  requiring  the  increase  no 
longer  apply.  Any  change  in  the 
standards  vrill  be  contained  in  the 
Special  Provisions  for  the  crop. 

*        •        •        *        • 

(d)  Insurance  experience  for  the  crop 
will  be  adjusted,  by  county  and  crop 
year,  to  discount  the  effect  of 
indemnities  caused  by  widespread 
adverse  growing  conditions. 
Adjustments  are  determined  as  folfows: 

(1)  Determine  the  average  yield  for  the 
county  using  the  annual  county  crop 
yields  f(»-  the  previous  20  crop  years, 
unless  such  data  is  not  available; 

(2)  Determine  the  normal  variability 
in  the  average  yield  for  the  county, 
expressed  as  the  standard  deviation; 

(3)  Subtract  the  result  of 

§  400.303(d)(2)  from  §  400.303(d)(1); 
\      (4)  Divide  the  annual  crop  yield  for 
the  county  for  each  crop  year  in  the  NCS 
base  period  by  the  result  of 
§  400.303(d)(3),  the  result  of  which  may 
not  exceed  1.0; 

(5)  Subtract  the  resuh  of 

§  400.303(d)(4)  for  each  crop  year  from 
1.0: 

(6)  Multiply  the  result  of 

§  400.303(d)(S)  by  the  liabiUty  for  the 
crop  year;  and 


(7)  Subtract  the  result  of 
^§  400.303(d)(6)  from  any  indemnity  for 
that  OOP  year. 

(e)  FOC  may  substitute  the  crop 
jrields  of  a  comparable  crop  in 
determining  §  400.3G3(d)  (1)  and  (2).  or 
may  adjust  the  average  yield  or  the 
measuranent  of  normal  variability  for 
the  county  crop,  or  any  combination 
thereof,  to  account  for  trends  or  unusual 
variations  in  production  of  the  county 
crop  or  if  the  availability  of  yield  and 
loss  data  for  the  county  crop  is  limited. 
Information  about  how  these 
determinations  are  made  is  available  by 
submitting  a  request  to  the  FQC 
Regional  Service  Office  for  the 
producer's  area.  Alternate  methods  of 
determining  the  effects  of  adverse 
growing  conditions  on  insurance 
experience  may  be  implemented  by 
FQC  if  allowed  in  the  Special 
Provisions. 

5.  Section  400.305  is  amended  by 
revising  paragraph  (b)  and  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 


{400306   AaaigflnMntof 
CtaaaNlcaliofi. 


(b)  Nonstandard  classification 
assignment  will  be  made  each  year,  for 
the  year  identified  on  the  assignment 
forms,  and  are  not  subject  to  change 
under  the  provisions  of  this  subpart  by 
the  Corporation  for  that  year  when 
includcKl  in  the  actuarial  tables  for  the 
county,  except  as  a  result  of  a  request 
for  reconsideration  as  provided  in 
section  400.309,  or  as  the  result  of 
apoeals  under  7  CFR  part  11. 

(c)  A  nonstandard  oassification  may 
be  assigned  to  identified  insurable 
acreage;  a  person;  or  to  a  combination  of 
person  and  identified  acreage  for  a  crop 
ot  crop  practice,  type,  variety,  or  crop 
option  or  amendment  whenrtiy: 

•        •        •        •        • 

6.  Section  400.307  is  revised  to  read 
as  follows: 

1400307    PIscominiiaBoa  of  parUdpaiow. 

If  the  person  has  discontinued 
participation  in  the  crop  insurance 
program,  the  person  will  still  be 
included  on  the  NCS  fist  in  the  county 
until  the  pers<n  has  discontinued 
participation  as  a  policyholder  or  a 
person  with  a  substantial  b«ieficial 
interest  in  a  policyholder  for  at  least  10 
consecutive  crop  years.  The  most  recent 
nonstandard  classification  assigned  vrill 
be  continued  bom  year  to  year  until 
participation  has  been  renewed  for  at 
least  one  crop  year  and  at  least  three 
years  of  insurance  experience  have 
occurred  in  the  current  base  period.  A 
nonstandard  classification  will  no 


longer  be  applicable  to  the  penoo  or  the 
person  on  identified  acreage  if  the 
Corporation  detwinines  the  person  is 
deceased. 

7.  Section  400.309  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (e),  and  redesignating 
paragraph  (f)  as  (e)  and  revising  newly 
redesignated  paragraph  (e)  to  read  as 
follows: 

I40O300    Requests  for  rsconsidaratton. 

(a)  Any  person  to  be  assigned  a 
nonstandard  classification  under  this 
subpart  will  be  notified  of  and  allowed 
not  less  that  30  days  from  the  date 
notice  is  received  to  request 
reconsideration  before  die  nonstandard 
classification  becomes  efiiective.  The 
request  will  be  considered  to  have  been 
made  when  received,  in  writing,  by  the 
Corporation. 
•        •        •        •        • 

(e)  Any  person  not  satisfied  by  a 
determination  of  the  Corporation  upon 
reconsideration  may  furtner  appeal 
under  the  provisions  of  7  CFR  part  11. 

Signed  in  Washington.  DC,  on  April  23, 
1997. 

SamtaM.Diltri(^ 

Deputy Maaager,  Federal  Crop  InMorarHX 

Corporation. 

(PR  Doc  97-10690  Filed  4-2S-97: 8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

AgricuRural  MMfcsBng  Servloe 

7  CFR  Part  1205 
[CN-Oe-OOT] 

Amendment  to  Cotton  Board  Rulee 
and  Regulations  Regarding  toiport 
Assessment  Exemptions 

AQENCV:  Agricultural  Mariceting  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  is  amending  the  regulations 
regarding  import  assessment 
exemptions  by  adjusting  the  provisions 
for  automatic  assessment  exemptions  on 
certain  imports  of  textile  and  apparel 
products.  The  purpose  of  this  automatic 
exemption  is  to  avoid  multiple 
assessment  of  U.S.  produced  cotton  that 
has  been  exported  and  then  imported 
back  into  the  U.S.  in  the  form  of  textile 
and  apparel  products.  Also,  this  final 
rule  will  lengthen  the  amount  of  time  a 
person  has  to  request  an  import 
reimbursement  from  90  days  from  the 
date  the  assessment  was  paid  to  180 
days  from  the  date  the  assessment  was 
paid.  This  rule  is  consistent  with  the 
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business  practices  of  importers  and 
would  make  it  easier  for  importers  to 
comply  with  the  regulations. 
EFFECTIVE  DATE:  May  28.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief.  Cotton 
Resmrch  and  PromoticHi  Staff, 
telephone  number  (202)  720-2259 
facsimile  (202)  690-1718. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analyns 

Executive  Orders  12866  and  12988; 
the  Regulatory  Flexibility  Act  and  the 
Paperwc^  Reduction  Act. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Jxistice 
Reform.  It  is  ncrt  intended  to  have 
retroactive  eSact.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Cotton  Research  and 
Promotion  Act.  7  U.S.C.  §§  2101-2118 
(Act),  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  smt  in  court.  Under 
Section  12  of  the  Act.  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connecticm  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  SUtes  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  antiy  of  the  ruling. 

Pursuant  to  requironents  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  aeq.),  the  Administrator, 
Agricultural  Marketing  Service  (AMS) 
htti  considaed  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 

There  are  an  estimated  16,000 
importers  who  are  presently  subject  to 
rules  and  regiilations  issued  pursiiant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 


The  majority  of  these  importers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601). 

This  rule  will  neither  raise  nor  lower 
assessments  paid  by  importers  subject  to 
the  Cotton  Research  and  Promotion 
Order  and  therefore  presents  minimal 
economic  impact.  This  action  will 
improve  the  agency's  ability  to  prevent 
double  assessment  of  U.S.  produced 
cotton  reentering  the  U.S.  in  the  form  of 
textile  and  apparel  products.  In 
addition,  this  rule  will  lengthen  the 
amount  of  time  a  person  has  to  request 
an  import  reimbursement  fitom  90  days 
from  the  date  the  assessment  was  paid 
to  180  days  from  the  date  the 
assessment  was  paid.  This  rule  is 
consistent  with  the  business  practices  of 
importers  and  would  make  it  easier  for 
importers  to  comply  with  the 
reffulations. 

Under  these  circumstances  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C  3501  et  seq.]  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0093. 

BackgrtHmd 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food.  Agriciilture.  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990.  ccmtained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  t^  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  the 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  the  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  PR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992,  (57  FR  29181)  and  (57  FR  29431), 
respectively. 

Section  1205.335  (c)(1)  of  the  Cotton 
Research  and  Promotion  Order  provides 
for  exemptions  from  assessments  for 
certain  imported  goods  when  they 
contain  U.S.  produced  cotton  in  order  to 


minimize  the  occurrence  of  double 
assessments  on  U.S.  cotton.  All  U.S. 
produced  cotton  is  assessed  at  the  time 
it  is  first  sold.  A  significant  amount  of 
U.S.  produced  cotton  is  converted  into 
fabric  in  the  U.S.  and  then  exported. 
This  U.S.  cotton  containing  fabric  often 
returns  to  the  U.S.  in  the  form  of  apparel 
products. 

Section  1205.510  (b)(5)  of  the  Cotton 
Board  Rules  and  Regvilations  identifies 
the  specific  Harmonized  Tariff  Schedule 
(HTS)  numbers  that  are  exempted  to 
avoid  a  second  unnecessary  assessment 
of  this  U.S.  produced  cotton.  The 
numbers  currently  identified  in  this 
section  have  become  out  dated  because 
of  changes  in  the  HTS.  The  revision  of 
this  section  will  update  the  exempted 
HTS  numbers  to  9802.00.8015,  and 
9802.00.9000  which  are  currently  in  the 
HTS. 

This  rule  also  lengthens  the  period  of 
time  a  person  has  to  request  an  import 
assessment  reimbursement  from  90  to 
180  days  from  the  date  the  assessment 
was  paid.  In  the  past  the  Cotton  Board 
has  received  requests  for 
reimbursemmts  beyond  the  90  day 
limit.  In  responding  to  these  request, 
importers  have  informed  the  Cc^on 
Board  that  the  90  day  period  is  too 
restrictive.  The  Cotton  Board  has 
recognized  that  importer  concern  over 
the  time  period  has  merit.  Therefne,  the 
Cotton  Board  has  requested  that  the 
Department  extend  the  period  to  180 
days.  The  Cotton  Board  believes  that 
this  will  be  consistent  with  the  business 
practices  of  importers,  and  make  it 
easier  for  importers  to  comply  with  the 
regulations. 

A  proposed  rule  Mrith  a  request  for 
comments  was  published  in  the  Federal 
Register  (62  FR  4666)  on  January  31, 
1997.  No  comments  were  received 
during  the  comment  period  (January  31. 
throu^  March  3. 1997). 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising.  Agricultural  research, 
Cotton.  Marketing  agreements. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(5)  is 
revised  read  as  follows: 

11206^10    Levy  of 
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(5)  Imported  textile  and  apparel 
articles  assembled  of  components 
formed  from  cotton  produced  in  the 
United  States  and  identified  by  HTS 
numbers  9802.00.8015  at  9802.00.9000 
shall  be  exempt  fix)m  assessments  under 
this  subpart. 
*        •        •        •        • 

3.  In  §  1205.520,  paragraph  (bj 
introductory  text  is  revised  to  read  as 
follows: 


{1206.^20    Procedwefor 
rsiinDUfeeeMfiL 


(b)  Submission  of  Reimbursement 
Application  to  Cotton  Board.  Any 
importer  requesting  a  reimbursement 
shall  mail  the  application  on  the 
prescribed  form  to  the  Cotton  Board. 
The  application  shall  be  postmarked 
within  180  days  fit>m  the  date  the 
assessments  were  paid  on  the  cotton  by 
such  importer.  The  reimbursement 
application  shall  show: 
•        •        •        •        • 

Dated:  April  22, 1997. 
LonHataadya, 
Administrator 

(FR  Doc  97-10892  FUed  4-25-97;  8:45  am] 
■aUNQ  COCE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1. 20, 30. 40, 70.  and  73 
MN  9150-AF71 

NRC  Region  II  Telephone  Number  and 
Address  Change 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  change  the  address  and 
telephone  number  of  the  NRC  Region  II 
office.  These  amendments  are  necessary 
to  inform  the  public  of  these 
administrative  changes  to  the  NRC's 
regulations. 

EFFECTIVE  DATE:  April  28, 1997. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Jeffrey  Lankford.  Nuclear  Regulatc»y 
Commission,  Regitm  n,  Atlanta,  Georgia, 
(404) 331-4503. 

SUPPLEMENTARY  INFORMATION:  On  April 
28, 1997,  the  NRC  will  move  its  Region 
n  office  fit>m  101  Marietta  Street,  NW.. 
Siute  2900,  Atlanta.  Georgia  30323  to 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW..  Suite  23T85,  Atlanta, 
Georgia  30303.  The  telephone  number 


will  be  changed  from  (404)  331-4503  to 
(404) 562-4400. 

Because  this  amendment  deals  with 
agency  procedures,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  efiiective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
a  change  in  address  and  telephone 
nimiber. 

Environmental  Impact:  Categmcal 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
S1.22(c)(2).  Therefore  neither  an 
environmental  impact  statement  nor  an 
environmratal  assessment  has  be«i 
prepared  for  this  final  rule. 

Paperworic  Reductioa  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  niunbers  3150- 
0014,  3150-0017, 3150-0020,  3150- 
0009,  3150-0002. 

Public  Protectiofi  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  it  is 
an  administrative  action  that  changes 
the  address  and  telephone  mmibw.of  an 
NRC  region. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  this  rule 
does  not  involve  any  provisions  that 
would  impose  a  backfit  as  defined  in 
§  50.109(a)(1).  Therefore,  a  backfit 
analysis  is  not  required  for  this  nile. 

List  of  Subjects 

10  CFR  Part  1 

Organization  and  functions 
(Government  Agencies). 

20  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 


Radiation  protection.  Reporting  and 
recordkeeping  requiremoits.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

lOCFRPartao 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations,  Isotopes, 
Nuclear  materials,  Radiaticm  protection. 
Reporting  and  recordkeeping 
requirements. 

10CFRPart40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Source  material, 
Uranium. 

10CFRPart70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  materiaL 

10CFRPart73 

Criminal  penalties,  Hazardous 
materials  transportation.  Export, 
Incorporation  by  nfenooe.  Import, 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  1,  20,  30, 
40.  70,  and  73. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Andiarilr  Sees.  23, 161, 68  Stat  92S,  »48, 
as  amended  (42  U.S.C  2033,  2201);  sec.  29. 
Pub.  L  85-256,  71  SUt.  579,  Pub.  L  9S-209, 
91  Stat.  1483  (42  U.SC  2t)39);  sec.  191,  Pub. 
L  87-615,  76  Stat.  409  (42  U.S.C  2241);  sees. 
201.  203.  204.  205.  209,  88  Stat.  1242, 1244. 
1245, 1246, 1248,  as  amended  (42  U.S.C 
5841,  5843,  5844.  5845.  5849);  5  U.S.C  552, 
553;  Reoiganization  Plan  Na  1  of  1980, 45 
FR  40561,  June  16, 1980. 

2.  In  §  1.5.  paragraph  (b)(2)  is  revised 
to  read  as  follows: 


§  1 .5    Location  of  pffnc|||el 
ReQional  Oflloes. 
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(b)*  •  • 

(2)  Region  n.  USNRC,  Atlanta  Federal 
Center.  61  Forsyth  Street,  SW.,  Suite 
23T85.  Atlanta.  GA  30303. 


PART  20-8TAIIOAROS  FOR 
PROTECTION  AQAMST  RADIATION 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

AodMrity:  Sees.  53.  63,  65,  81, 103, 104, 
161, 182. 186,  68  Stat  930.  933.  935.  936. 
937.  948,  953,  955,  u  amended,  tec.  1701. 
106  SUt  2951.  2952.  2953  (42  U.S.C  2073, 
2093,  2095,  2111,  2133.  2134,  2201,  2232, 
2236.  2297f).  sacs  201.  as  amended.  202. 
206.  88  StaL  1242.  as  amended.  1244. 1246 
(42  U.S.C  5841,  5842.  5846). 

Appendix  D  to  Part  20    [An>anded| 

4.  In  Appendix  D  to  Part  20,  the  f4RC 
Region  n  address  is  revised  to  read 
"USNRC,  Region  II,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW.,  Suite 
23T85,  Atlanta.  GA  30303."  The  NRC 
Region  II  telephone  number  is  revised  to 
read  "(404)  562-4400." 

PART  30-RULES  OF  QENBUL 
APPUCABIIJTY  TO  DOMESTIC 
UCENSMG  OF  BYPRODUCT 
MATERUL 

5.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

AllWillj   Sees.  81,  82, 161. 182, 183, 186, 
68  SUt  935,  948.  953. 9S4,  955.  as  amended. 
sac  234. 83  Sut  444,  as  amended  (42  U.S.C 
2111.  2112,  2201.  2232.  2233.  2236.  2282); 
sees.  201.  as  amended,  202,  206, 88  Stat. 
1242,  as  amended,  1244, 1246  (42  U.S.C 
5841.  5842.  5846). 

Section  30.7  also  issued  undar  Pub.  L.  95- 
601.  sea  10.  92  Stat  2951  as  amended  by 
Pub.  L  102-486,  sec  2902, 106  Stat  3123  (42 
U.S.C  5851).  Section  30.34(b)  also  issued 
under  sec  184, 68  Stat  954,  as  amended  (42 
U.S.C  2234).  Section  30.61  also  issued  under 
sec  187,  68  Stat  955  (42  U.S.C  2237). 

i9M   [Amendad] 

6.  In  $  30.6.  paragraph  (b)(2)(ii),  the 
NRC  Region  II  address  in  this  last 
sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission.  Region 
n.  Material  Licensing/Inspection 
Branch.  Atlanta  Federal  Center,  61 
Forsyth  Street.  SW..  Suite  23T85. 
Atlante,  Georgia  30303." 

PART  40— DOMESTIC  UCENSMG  OF 
SOURCE  MATERUL 

7.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Amfaority:  Sees.  62.  63, 64,  65,  81. 161, 
182. 183. 186,  68  Stat  932,  933,  935.  948, 
953.  954,  955,  as  amended,  sees.  lle(2),  83, 
84.  Pub.  L.  95-604.  92  Stat  3033.  as 
amended.  3039.  sec.  234,  83  Stat  444,  as 
amended  (42  U.S.C  2014(e)(2),  2092.  2093. 


2094,  2005.  2111,  2113,  2114,  2201,  2232, 
2233.  2236.  2282);  sec.  274.  Pub.  L  86-373. 
73  Stat  688  (42  U.S.C  2021):  sees.  201.  as 
amended.  202.  206,  88  Stat.  1242,  as 
amended,  1244. 1246  (42  U.S.C  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021.  as  amended  by 
Pub.  L  97-415,  96  Stat.  2067  (42  U.S.C 
2022). 

Section  40.7  also  issued  under  Pubi  L  95- 
601.  sec.  10,  92  Stat  2951  as  amended  by 
Pub.  L  102-486.  sec.  2902, 106  Stat  3123  (42 
U.S.C  5851).  Section  40.31(g)  also  issued 
under  sec  122, 68  Stat  939  (42  U.S.C  2152). 
Section  40.46  also  issued  under  sec  184, 68 
Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  40.71  also  issued  under  sec  187. 68 
Stat  955  (42  U.S.C  2237). 

140.5    [Aimndsd] 

6.  In  S  40.S.  paragraph  (b)(2)(ii),  the 
NRC  Region  II  address  in  the  last 
sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission.  Region 
n  Material  Licensing/Inspecticm  Branch. 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Suite  23X85.  Atlanta. 
Georgia  30303." 

PART70    DOMESTIC UCENSWQ OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

AKlieiitj:  Sees.  51,  53, 161, 182, 183,  68 
Stat  929,  930.  948.  953,  954,  as  amended, 
sec  234, 83  Stat  444,  as  amended,  sec  1701. 
106  Stat  2951,  2952,  2953  (42  U.S.C  2071, 
2073,  2201,  2232,  2233,  2282,  2207f):  sees. 
201.  as  amended.  202,  204.  206, 88  Stat 
1242,  as  amended,  1244. 1245, 1246  (42 
U.S.C  5841,  5842,  5645,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141.  Pub.  L  97-425,  96  Stat 
2232.  2241  (42  U.S.C  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601,  see. 
10, 92  Stat.  2951  (42  U.S.C  5851).  Section 
7a.21(g)  also  issued  under  sec  122. 68  Stat 
939  (42  U.S.C  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377. 88 
Stat  475  (42  use  2077).  Sections  70.36  and 
70.44  also  issued  under  sec  184.  68  Stat.  954, 
as  amended  42  U.S.C  2234).  Section  70.61 
also  issued  under  sees.  186, 187,  68  Stat  955 
142  U.S.C  2236.  2237).  Section  70.62  also 
issued  under  sec.  106. 68  Stat  939.  at 
amended  (42  U.S.C  2138). 

§70.5    [Amended] 

10.  In  §  70.5,  paragraph  (b)(2)(ii),  the 
NRC  Region  II  addrras  in  the  last 
sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission,  Region 
n.  Material  Licensing/Inspection 
Branch,  Atlanta  Federal  Center,  61 
Forsyth  Street.  SW..  Suite  23T85, 
Atlanta.  Georgia  30303." 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

11.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AudMrity:  Sees.  53, 161, 68  Stat  930, 048, 
as  amended,  sec  147. 94  Stat  780  (42  U.S.C 


2073,  2167,  2201);  sec.  201,  as  amended,  204. 
88  Stat.  1242,  as  amended.  1245.  sec  1701, 
106  Stat  2951,  2952,  2953  (42  U.S.C  5841, 
5844,  2297f). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425.  96  Stat.  2232.  2241  (42 
U.S.C  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  9»-295, 94 
Stat  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L  99-399, 100 
Stat  876  (42  U.S.C.  2169). 

Appendbi  A  to  Part  73    (Amendidl 

12.  In  Appendix  A  the  address  for  the 
NRC  Region  II  office  is  revised  to  read 
"USNRC,  AtlanU  Federal  Center.  61 
Forsyth  Street,  SW.,  Suite  23T85. 
Atlanta,  GA  30303."  The  NRC  R^on  II 
telephone  number  is  revised  to  read 
"(404)  562-4400." 

Dated  at  RoekviUe.  Maryland,  diis  14th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Caiian, 
Executive  Director  for  Operations. 
(FR  Doc  97-10861  Filed  4-25-07;  8:45  am) 
saiaMCOoc  tssi  ii-p 


FEDERAL  ELECTION  COMMHOION 
[Nodoe  1997-0] 

11  CFR  Part  104 

n«  wtwiiMln    ^*— 4»i#  Kail  iibIm   I^  ^-'lltii  ■! 

LMGirOflK  rMfly  OT  nepOIXe  Oy  POIIuOi 

Conunitleed 

AQENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  Announcement  of 
effective  date. 

summary:  On  August  15, 1996.  the 
Commission  published  the  text  of 
regulations  implementing  a  voluntary 
system  of  electronic  filing  for  reports  of 
campaign  finance  activity  filed  with  the 
agency.  These  rules  were  put  into  efiiect 
on  an  interim  basis  on  January  1, 1997. 
pending  Congressional  review  at  the 
start  of  the  105th  Congress.  The 
Commission  announces  that  the  interim 
rules  are  in  effect  as  final  rules  as  of 
April  28, 1997. 

EFFECTIVE  DATE:  April  28, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Paul  Sanford,  Staff 
Attorney,  999  E  Street.  NW., 
Washington.  DC  20463.  (202)  219-3690 
or  (800) 424-9530. 

8UPPLBKNTARV  MF0RMAT1GN:  Today,  the 
Commission  is  axmoundng  the  eSeictive 
date  of  regulations  as  final  rules 
implementing  a  volimtary  electronic 
filing  system  for  reports  of  campaign 
finance  activity  filed  with  the  agency. 
The  new  regulations,  set  out  at  11  CFR 
104.18.  were  originally  published  on 
August  15. 1996.  61  FR  42371  (Aug.  15. 
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1996).  These  rules  implement 
provisions  of  Pub.  L.  No.  104-79,  which 
amended  the  Federal  Election  Campaign 
Act  of  1971.  2  U.S.C.  431  et  seq. 
("FECA"].  to  require,  inter  alia,  that  the 
Commission  create  a  system  to  "permit 
reports  required  by  this  Act  to  be  filed 
and  preserved  by  means  of  computer 
disk  or  any  other  electrcmic  format  or 
method,  as  determined  by  the 
Commission."  Federal  Election 
Campaign  Act  of  1971.  Amendment. 
Pub.  L.  No.  104-79,  section  1(a),  109 
Stat.  791  (December  28, 1995). 

The  rules  being  put  into  effect  today 
as  final  rules  have  been  in  efCsct  as 
interim  rules  since  January  1, 1997.  See 
61  FR  58460  (Nov.  15. 1997).  The 
Commission  put  these  rules  into  effect 
as  interim  rules  in  order  to  meet  the 
statutory  deadline  set  out  in  section  1(c) 
of  Pub.  L.  No.  104-79.  The  Commission 
originally  expected  to  be  able  to  meet 
this  deadline  when  it  approved  these 
rules  on  August  9, 1996,  and  sent  them 
to  Congress  for  legislative  review.  61  FR 
42371  (Aug.  15. 1996).  However. 
Congress  adjourned  sine  die  on  October 
4. 1996.  before  the  expiration  of  the 
legislative  review  period.  Therefore,  the 
Commission  put  the  rules  into  effect  as 
interim  rules,  and  resubmitted  the  rules 
for  review  in  the  105tfa  Congrees. 

Since  these  rules  are  not  major  rules 
within  the  meaning  of  5  U.S.C.  804(2). 
the  FECA  controls  the  legislative  review 
process.  See  5  U.S.C.  801(a)(4).  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  Pub.  L.  No.  104-121. 
section  251, 110  Stat  857.  869  (1996). 
Section  438(d)  of  the  FECA  reqtiires  that 
any  rules  or  regtilatidns  prescribed  by 
the  Commission  to  cany  out  the 
provisions  of  Title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaket  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  30  legislative 
days  before  they  are  finally 
promulgated.  Thirty  legislative  days 
expired  in  the  House  of  Representatives 
on  April  15. 1997.  Thirty  legislative 
days  expired  in  the  Senate  on  March  14, 
1997. 

Announcement  of  Efiiective  Date:  11 
CFR  104.17  and  104.18,  as  published  at 
61  FR  42371  (Aug.  15. 1996).  are 
effective  as  final  rules  as  of  April  28, 
1997. 

Dated:  April  22. 1997. 
John  Waif«B  McOany, 

Chairman,  Federal  Election  Commission. 
(FR  Doe.  97-10803  Filed  4-25-97;  8:45  am] 
eauNQ  COM:  snc-ei-r 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207. 220. 221  and  224 
[Regutatfofis  Q.  T.  U  and  X| 

SacurMaa  CredKTransactfons:  Uat  of 
Margkiable  OTC  Stocks;  List  of 
Foreign  Margin  Stocks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-coimter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  list  of 
Foreign  Margin  Stocks  (Foreign  Last)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  fiom  the  previous  OTC  List 
and  the  previoiu  Foreign  list. 
EFFECTIVE  DATE:  May  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  R^ulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C 
20551.  For  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION:  Listed 
below  are  the  deletions  fitun  and 
additions  to  the  Board's  OTC  List, 
which  was  last  published  on  January  27. 
1997  (62  FR  3773).  and  became  effective 
February  10. 1997.  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
traded  over-the-counter  in  the  United 
States  that  meet  the  criteria  in 
Regulations  G.  T  and  U  (12  CFR  Parts 
207,  220  and  221.  respectively).  This 
determination  also  affects  the 
applicability  of  Regulation  X  (12  CFR 
Part  224).  These  stocks  have  the  degree 
of  national  investor  interest,  the  depth 
and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  naticmal 
market  system  (NMS  security)  imder 
rules  approved  by  the  Securities  and 


Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealera,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  pubficatiaa  of  the 
OTC  List 

Also  listed  below  are  the  deletions 
from  and  additions  to  the  Foreign  List 
which  was  last  published  on  January  27, 
1997  (62  FR  3773)  and  became  effective 
February  10, 1997.  A  copy  of  the 
complete  Foreign  List  is  available  frt»n 
the  Federal  Reserve  banks. 

Public  Cnmment  and  Deftried  Efbctive 
Date 

Thfi  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
coimecti(m  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusicn  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b),  (c)  and  fd).  and  221.7  (a) 
and  (b).  No  additional  usefiil 
information  would  be  gained  by  public 
partidpation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
coimection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Snbjecls 

12  CFR  Part  207 

Banks.  Banking.  Credit.  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Broken,  Credit. 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Sectuities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 
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12  CFR  Part  224 

Banks.  Banking.  Boirowers.  Credit. 
Margin.  Margin  requirements,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordin^y.  pursiiant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G).  12  CFR  220.2  and 
220.17  R^ulation  T),  and  12  CFR 
221.2(i)  and  221.7  (Regulation  U).  th«e 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
the  Foreign  List 

Deletions  Fran  the  List  Of  Margjodile 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  Reqaiimnents 

AMERICAN  EDUCATIC»4AL 
PRCHJUCTS  INC 

$.01  par  common 
AMERICAN  LIFE  HOLDING  COMPANY 

$.01  par  redeemable  ciunulative 
preflBned 
ANTARES  RESOURCES 
CORPORATION 

$.001  par  common 
ATS  MEEMCAU  INC 

Warrants  (expire  03-09-97) 
BANK  OF  LOS  ANGELES 

Warrants  (expire  12-01-98) 
BKDMAGNETIC  TECHNOLOGIES,  INC. 

No  par  common 
BLACK  HAWK  GAMING  k 

DEVELOPMENT  COMPANY.  INC 

Warrants  (expire  06-30-97) 
CALLOWAY'S  NURSERY.  INC. 

$.01  par  common 
CERPLEX  GROUP.  INC.  THE 

$.001  par  common 
CHAMPION  ROAD  MACHINERY.  LTD. 

No  par  commim 
CHARTWELL  LEISURE.  INC. 

Rights  (expire  03-13-97) 
CINCINNATI  MICROWAVE.  INC. 

No  par  common 

Warrants  (expire  12-31-98) 
COMMUNITY  FIRST  BANKSHARES. 
INC 

Depositary  Shares 
CYTROGEN  CORPORATION 

Warrants  (expire  01-31-97) 
DL\GNOSTlC  HEALTH  SERVICES.  INC. 

Warrants  (expire  06-22-98) 
DL\MOND  TECHNOLOGY  PARTNERS, 
INC. 

Rights  (expire  03-31-97) 
ENCORE  COMPUTER  CORPORATION 

$.01  par  common 
EXCEL  TECHNOLOGY,  INC. 

Class  B.  warrants  (expire  02-08-98) 
FOREST  OIL  CORPORATION 

$.75  par  convertible  preferred 
HARISTON  CORPORATION 

No  par  common 


HARVARD  INDUSTRIES.  INC 

Class  B.  $.01  par  common 
INDUSTRL\L  HOLDINGS,  INC. 

Class  A,  warrants  (expire  01-16-07) 
IWI  HOLDING.  LIMITED 

No  par  conunon 
KUSHNERLOCKE  COMPANY,  THE 

Warrants  (expire  03-20-97) 
L.A.  T  SPORTSWEAR.  INC 

No  par  common 
LAFAYETTE  INDUSTRIES,  INC. 

$.01  par  common 
MANHATTAN  LIFE  INSURANCE 
COMPANY 

$2.00  par  ccnnmon 
MERIS  LABORATORIES.  INC 

No  par  common 
MICROCAP  FUND.  INC.  THE 

$.01  par  common 
MICROELECTRONIC  PACKAGING. 
INC. 

No  par  common 
MULTIMEDIA  CONCEPTS 
INTERNATK»4AL.  INC. 

$.001  par  common 
NATIONAL  MERCANTILE  BANCORP 
(CA) 

No  par  common 
NATKJNSBANK  CORPORATION 

Depositary  shares 
QUANTUM  CORPORATION 

6%%  convertible  subordinated 

SAUCK  HEALTH  CARE.  INC 

$.001  par  commcm 
SMT  HEALTH  SERVICES.  INC 

Warrants  (expire  03-04-97) 
SPECL\LTY  TELECONSTRUCrORS. 
INC. 

Warrants  (expire  11-02-99] 
TELETEK.  INC. 

$.0001  par  common 
UNITED  HOME  LIFE  INSURANCE  CO. 

$1.00  par  common 
UROHEALTH  SYSTEMS,  V^  j 

Warrants  (expire  03-20-^^]  ",  . 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

AFFILIATED  COMPUTER  SERVICES, 
INC. 

Qass  A,  $.01  par  common 
AHI  HEALTHCARE  SYSTEMS,  INC. 

$.01  par  common 
ALLIED  BANKSHARES,  INC.  (Georgia) 

$1.00  par  common 
ALLIED  GROUP.  INC. 

No  par  common 
AMERICAN  RADIO  SYSTEMS 
CORPORATION 

Class  A,  $.01  par  common 
AMERICAN  STUDIOS.  INC 

$.001  par  common 
ARGENTBANK 

$2.50  par  conunon 
ATLANTIC  TELE-NETWORK,  INC 

$.01  par  common 
AZTEC  MANUFACTURING  CO. 


$1.00  par  common 
B.  M.  J.  FINANCL^L  CORP. 

$1.00  par  common 
BABY  SUPERSTORE.  INC. 

No  par  common 
BAREFOOT  INC 

$.01  par  common 
BRIDGEVILLE  SAVINGS  BANK.  FSB 
(Pennsylvania) 

$.10  par  common 
CABLE  DESIGN  TECHNOLOGIES 
CORPORATION 

$.01  par  common 
CAVCO  INDUSTRIES.  INC 

$.10parcomm(m 
CENTRAL  TRACTOR  FARM  & 
COUNTRY  INC. 

$.01  par  common 
CHEMFAB  CORPORATION 

$.10  par  common 
CHEMPOWER.  INC 

$.10  par  common 
Cm-BANCSHARES.  INC.  (Florida) 

$.01  par  common 
CLIFFS  DRILLING  COMPANY 

$.01  par  common 
CONSOLIDATED  GRAPHICS.  INC 

$.01  par  common 
DYNATECH  CORPORATION 

$.20  par  common 
EASTBAY.  INC 

$.01  par  common 
ENERGY  RESEARCH  CORPORATION 

$.0001  par  common 
EPIC  DESIGN  TECHNOLOGY,  INC 

No  par  common 
EZ  COMMUNICATIONS,  INC 

Class  A.  $.01  par  common 
FHP  INTERNATIONAL  CORPORATION 

$.05  par  common 

Series  A,  $.05  par  ciunulative 
convertible  preferred 
FIBERMARK,  INC. 

$.001  par  common 
FIDELITY  FINANCL\L  BANKSHARES 
CORPORATION 

$1.00  par  common 
FIRST  FEDERAL  BANCSHARES  OF 
EAU  CLAIRE  INC 

$.01  par  common 
FIRST  FEDERAL  SAVINGS  BANK  OF 
BRUNSWICK.  GEORGIA 

$1.00  par  common 
FIRST  STATE  FINANCL\L  SERVICES. 
INC. 

$.01  par  common 
FLORIDA  FIRST  BANCORP  INC. 

$1.00  par  conunon 
FORASOL-FORMER.  N.V. 

Conunon  shares  (par  NLG  0.01) 
GREAT  BAY  POWER  CORPORATION 

$.01  par  common 
GROVE  BANK  (Massachusetts) 

$.10  par  common 
HOMELAND  BANKSHARES 
CORPORATION 

$12.50  par  common 
HORIZON  BANCORP.  INC.  (Texas) 

$.01  par  common 
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INDEPENDENCE  BANCORP.  INC.  (New 
Jersey) 

$1,667  par  common 
INNOTECH,  INC. 

$.001  par  ctanmon 
IWC  RESOURCES  CORPORATION 

No  par  common 
KINDERCARE  LEARNING  CENTERS. 
INC. 

$.01  par  common 

Warrants  (expire  04-01-97) 
LASALLE  RE  HOLDINGS.  LIMITED 

$1.00  par  common 
LIBERTY  BANCORP.  INC.  (Illinois) 

$.01  par  common 
MASTEC,  INC 

$.10  par  cranmon 
MEDEX.INC 

$.01  par  common 
MIDLAND  FINANCL\L  GROUP.  INC 

No  par  common 
MILGRAY  ELECTRONICS.  INC 

$.25  par  common 
NEW  WORLD  COMMUNICATIONS 
GROUP.INC 

Qass  A.  $.01  par  common 
NORAND  CORPORATION 

$.01  par  common 
OSBORN  COMMUNKIATKSNS 
CORPORATION 

$.01  par  common 
OXFORD  RESOURCES  CORPORATION 

Class  A.  $.01  par  common 
PANATECH  RESEARCH  AND 

DEVELOPMENT  CORPORATION 

$.01  par  common 
PROVIE«NCE  AND  WORCESTER 
RAILROAD  COMPANY 

$.50  par  conunon 
QUALITY  FOOD  CENTERS.  INC 

$.001  par  common 
RESEARCH  MEDICAL.  INC. 

$.50  par  common 
RIVERSIDE  NATIONAL  BANK 
(California) 

$1.25  par  commmi 
Sa  SYSTEMS.  INC. 

$.10  par  common 
SDNB  FINANCIAL  CORP. 

No  par  common 
SECURITY  BANCORP  (Montana) 

$1.00  par  common 
SOFTDESKINC 

$.01  par  common 
SOUTHWEST  BANKS.  INC. 

$.10  par  common 
SQAINC 

$.01  par  common 
SQUARE  INDUSTRIES.  INC 

$.01  par  common 
STROBER  ORGANIZATION.  INC. 

$.01  par  common 
SUIZA  FOODS  CORPORATION 

$.01  par  common 
SYSTEMDC.  INC. 

$.01  par  common 
TARGET  THERAPEUTICS,  INC. 

$.0025  par  common 
THERATX.  INCORPORATED 


$.001  par  common 
TOMPKINS  COUNTY  TRUSTCO.  INC 
(New  York) 

$1.66%  par  common 
TOWER  AUTOMOTIVE.  INC 

$.01  par  common 
TPI  ENTERPRISES,  INC 

$.01  par  common 
TRIAD  SYSTEMS  CORPORATION 

$.01  par  common 
TROY  HILL  BANCORP.  INC 
(Pennsylvania) 

$.01  par  common 
TSX  CORPORATION 

$.01  par  common 
TYLAN  GENERAL  INC 

$.001  par  common  - 
UNITED  AIR  SPEOALISTS.  INC 

No  par  common 
VALUCORP  HOLDINGS.  INC 

$.01  par  common 
VENTURA  COUNTY  NATIONAL 
BANCORP 

No  par  common 
VIEffiO  SENTRY  CORPORATION 

$.01  par  conunon 
VITALINK  PHARMACY  SERVICES. 
INC 

$.01  par  ounmon 

Additions  to  The  List  of  Maipnable 
OTC  Stocks 

1ST  SOURCE  CORP(»tATICH4 

Fixed  rate  ciunulative  trust  preferred 
securities  of  1st  Source  Capital 
Trust 

Floating  rate  cumulative  trust 
preferred  securities  of  Ist  Source 
Capital  Trust 
AASTROM  BIOSOENCES.  INC 

No  par  common 
ACCELGRAPmCS.  INC 

$.001  par  common  ^ 

AGRIBIOTECH.  INC 

$.001  per  conmum 
AHL  SERVICES,  INC 

$.01  par  conunon 
ALLL\NCE  IMAGING.  INC. 

$.01  par  common 
AMERICAN  BUSINESS  FINANCIAL 
SERVICES.  INC. 

$.001  par  commm 
AMERITRADE  HOLDING 
CORPORATION 

Class  A.  $.01  par  common 
AMERUS  LIFE  HOLDINGS.  INC. 

Class  A,  no  par  common 
APEX  PC  SOLUTIONS,  INC 

No  par  common 
ATL  PRODUCTS.  INC. 

Class  A.  $.0001  par  common 
BANK  OF  SANTA  CLARA 

No  par  common 
BEA  SYSTEMS,  INC 

$.001  par  common 
BIORAAB 

American  Depository  Receipts 
BIOSITE  DIAGNOSTIC  INC. 

$.01  par  common 


BIRMAN  MANAGED  CARE,  INCl 

$.001  par  conunon 
BRUNSWICK  TECHNOLOGIES,  INC 

No  par  common 
CAPITAL  CITY  BANK  GROUP  (Florida) 

$.01  par  common 
CELL  THERAPEUTICS,  INC 

No  par  common 
CERUS  CORPORATION 

$.001  par  common 
CIENA  CORPORATION 

$.01  par  common 
CITIZENS  F1NANCL\L  CORPCNRATK)N 

Class  A.  no  par  common 
COAST  BANCORP  (California) 

No  par  conunon 
COAST  DENTAL  SERVICES.  INC 

$.001  par  conmum 
OOLDWATER  CREEK.  INC. 

$.01  par  common 
COLONIAL  DOWNS  HOLDINGS.  INC 

Class  A.  $.01  par  common 
COMMUNITY  CARE  SERVICES.  INC 

$.01  par  common 
COMMUNITY  FIRST  BANKSHARES, 
INC 

Cumulative  capital  securities 

$25  liquidation 
CC»«MUNrrY  TRUST  BANCORP.  INC 

No  par  preferred  stock 
COULTER  PHARMACEUTICAL.  INC 

$.001  par  common 
CRESUD  SA.CI.F.  Y.  A. 

American  Depositary  Receipts  ^ 

CRYSTAL  SYSTEMS  SOLUTIONS, 
LTD. 

Ordinary  shares  (NIS  .01) 
DAOU  SYSTEMS,  INC 

$.001  par  common 
DATA  SYSTEMS  NETWORK 
CORPORATION 

$.01  par  common 
DATAMARK  HOLDING.  INC 

$.0001  par  conunon 
DELTEK  SYSTEMS.  INC 

$.001  par  common 
DIAMOND  TECHNOLOGY  PARTNERS, 
INC 

Class  A.  $.001  par  common 
DIGITAL  UGHTWAVE,  INC 

$.0001  par  common 
EARTHLINK  NETWORK.  INC 

$.01  par  common 
EDGE  PETROLEUM  CORPORATION 

$.01  par  common 
ELTEKLTD. 

Ordinary  Shares  (NIS  .6) 
EMCORE  CORPORATION 

No  par  common 
EMPIRE  FEDERAL  BANCORP,  INC 
(Montana) 

$.01  par  common 
ENCORE  MEDICAL  CORPORATION 

$.001  par  common 

Warrants  (expire  03-08-2003) 
ENDOCARDL\L  SOLUTIONS,  INC. 

$.01  par  common  ~^ 

ENSTAR.  INC. 

$.01  par  common 
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ENVIRONMENT/ONE  CXJRPORATION 

$.10  par  common 
EPDC  MEDICAL.  INC. 

$.01  par  common 
ERGOBILT.  INC. 

$.01  par  common 
ESPRIT  TELECOM  GROUP  PLC 

American  Depositary  Receipts 
EURONET  SERVICES,  INC 

$.01  par  common 
FIELDWORKS,  INCORPORATED 

$.001  par  caramon 
FIRST  AVL\TION  SERVICES.  INC. 

$.01  par  common 
FIRST  BANKS,  INC  (Missouri) 

No  par  cumulative  trust  preferred 
securities 
FIRST  STERLING  BANKS.  INC 

No  par  common 
FIRSTFED  BANCORP.  INC.  (Alabama) 

$.01  par  common 
FONDC  CORPORATION 

$.0001  par  common 
FOUR  MEDL\  COMPANY 

$.01  par  common 
FREEPAGES  GROUP  PLC 

American  Depositary  Receipts 
FULTON  BANCORP,  INC 

$.01  par  ccHnmon 
GEOGRAPHICS,  INC 

Warrants  (expire  06-01-99) 
GFSB  BANCORP,  INC 

$.10  par  common 
GREATER  BAY  BANCORP  (California) 

9.75%  cumulative  trust  preferred 
GREEN  MOUNTAIN  COFFEE.  INC 

$.01  par  common 
GS  FINANCIAL  CORPORATION 

$.01  par  common 
GUARANTY  FINANCL\L 
CORPORATION 

$1.25  par  common 
GUITAR  CENTER.  INC. 

$.01  par  conunon 
GULF  ISLAND  FABRICATION,  INC 

No  par  common 
HAMILTON  BANCORP.  INC  (Florida) 

$.01  par  common 
HEMLOCK  FEDERAL  FINANCL\L 
CORPORATION 

$.01  par  common 
HIGH  POINT  FINANCL\L 
CORPORATION 

No  par  common 
HOMELAND  HOLDING 
CORPORATION 

$.01  par  ccHumon 
HOSPITALITY  WORLDWIDE 
SERVICES,  INC. 

$.01  par  common 
HUMASCAN,INC 

$.01  par  common 
lAT  MULTIKiEDIA.  INC 

$.01  par  common 
ICG  COMMUNICATIONS.  INC 

$.01  par  common 
ILEX  ONCOLOGY.  INC. 

$.01  par  common 
ILOGSj\. 


American  Depositary  Receipts 
IMAGE  GUIDED  TECHNOLOGIES,  INC. 

No  par  common 
INTERSTATE  NATIONAL  DEALER 
SERVICES,  INC. 

Warrants  (expire  07-22-99) 
lONA  TECHNOLOGIES,  PLC 

American  Depositary  Receipts 
JACOR  COMMUNICATIONS,  INC. 

Warrants  (expire  02-27-2002) 
JAKKS  PACIFIC.  INC. 

$.001  par  common 
JEFFBANKS,  INC 

9.25%  no  par  preferred  seciuities 
JENNA  LANE.  INC 

$.01  par  conunon 

Class  A,  warrants  (expire  03-19-2000) 
JUDGE  GROUP,  INC..  THE 

$.01  par  common 
KNIGHTSBRIDGE  TANKERS.  LTD. 

$.01  par  common 
KOS  PHARMACEUTICALS.  INC 

$.01  par  common 
LOGITECH  INTERNATIONAL  SJi. 

American  Depositary  Receipts 
MACROVISION  CORPORATION 

$.01  par  common 
MANSUR  INDUSTRIES,  INC 

$.001  par  common 
MEADE  INSTRUMENTS 
CORPORATION 

$.01  par  common 
MEDLMJNK  WORLDWIDE 
INCORPORATED 

$.01  par  cotnmon 
MEDICAL  MANAGER  CORPORATION 

$.01  par  common 
MEDIRISK.  INC. 

$.001  pw  common 
METRO  INFORMATION  SERVICES. 
INC. 

$.01  par  common 
MICRO  THERAPEUTICS.  INC. 

$.001  par  common 
MISSISSIPPI  VALLEY  BANCSHARES. 
INC.  '^[^  ,^ 

Floating  rate  cumulative  truat-— '  " 
preferred  securities  of  MVBI  Capital 
Trust 
MULTIMEDL\  GAMES.  INC 

$.01  par  conunon 
NACT  TELECOMMUNICATIONS,  INC 

$.01  par  common 
NAMIBL\N  MINERALS 
CORPORATION 

No  par  common 
NATIONAL  AUTO  FINANCE 
COMPANY,  INC. 

$.01  par  common 
NEOMAGIC  CORPORATION 

$.001  par  common 
NETCOM  SYSTEMS,  AB 

American  Depositary  Receipts 
NETSMART  TECHNOLOGIES,  INC. 

$.01  par  common 
NEWSOUTH  BANCORP,  INC  (North 
Carolina) 

$.01  par  common 
NEXAR  TECHNOLOGIES,  INC 


$.01  par  common 
NOVATEL,  INC. 

No  par  common 
OLD  GUARD  GROUP,  INC. 

No  par  common 
OMNIQUIP  INTERNATIONAL,  INC 

$.01  par  common 
ORTEC  INTERNATIONAL,  INC 

$.001  par  common 
OVERLAND  DATA,  INC 

No  par  common 
PACmCARE  HEALTH  SYSTEMS,  INC 

Series  A, 

$1.00  par  cumulative  convertible 
preferred 
PALEX,  INC. 

$.01  par  common 
PEOPLES  FINANCL\L  CORPORATION 

No  par  common 
PEREGRINE  SYSTEMS,  INC. 

$.001  par  conunon 
PERPETUAL  BANK,  A  FEDERAL 
SAVINGS  BANK  (South  Carolina) 

$1.00  par  common 
PHOTOELECTRON  CORPORATION 

$.01  par  common 
PHYSICIANS'  SPECIALITY 
CORPORATION 

$.001  par  common 
PREMIER  RESEARCH  WORLDWIDE. 
INC. 

$.01  par  common 
PRIME  CAPITAL  CORPORATION 

$.05  par  common 
PROMEDCO  MANAGEMENT 
COMPANY 

No  par  common 
QUALDC  GROUP,  INC 

$.001  par  common 
RADIANT  SYSTEMS,  INC. 

No  par  common 
RAIL  AMERICA,  INC. 

$.001  par  common 
RANDGOLD  k  EXPLORATION 
COMPANY  LTD. 

American  Depositary  Receipts ' 
ROYALE  ENERGY,  INC. 

No  par  common 
SAVANNAH  BANCORP,  INC.,  THE 

$1.00  par  common 
SEARCH  CAPITAL  GROUP,  INC. 

$.01  par  common 

$.01  par  preferred  stock 
SEMICONDUCTOR  LASER 

INTERNATIONAL  CORPORATION 

$.01  par  common 
SIGNATURE  INNS.  INC 

No  par  common 

Series  A,  ounulative  convertible 
preferred 
SILGAN  HOLDINGS.  INC 

$.01  par  common 
SOURCE  CAPITAL  CORPORATION 

No  par  common 
SOUTHWEST  BANCORPORATION  OF 
TEXAS.  INC 

$1.00  par  common 
SPECL\L  METALS  CORPORATION 

$.01  par  common 
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SPEqAUTY  CARE  NETWORK,  INC 

$.001  par  common 
SPINNAKER  INDUSTRIES,  INC 

No  par  common 
STOCKER  &  YALE.  INC 

$.001  par  common  . 
STORAGE  DIMENSIONS,  INC. 

$.005  par  common 
SUN  BANCORP,  INC.  (New  Jersey) 

9.85%  preferred  stock 
TANGRAM  ENTERPRISE  SOLUTIONS, 
INC. 

$.01  par  common 
TEMPLATE  SOFTWARE,  INC. 

$.01  par  common 
TOTAL  CONTROL  PRODUCTS.  INC 

No  par  conunon 
TOTAL  WC»LD 

TELECOMMUNICATIONS.  INC. 

$.00001  par  conunon 
TRANSCRYPT  INTERNATIONAL.  INC. 

$.01  par  common 
VALLEY  NATIONAL  GASES.  INC. 

$.001  par  common 
VDI  MEDL\ 

No  par  common 
VISTANA.INC 

$.01  par  common 
VYREX  CORPORATION 

$.001  par  common 
WALBRO  CORPORATION 

Convertible  trust  preferred  securities 
WESLEY  JESSEN  VISIONCARE.  INC. 

$.01  par  common 
WINTRUST  FINANCL\L 
CORPORATION 

No  par  common 
YURIE  SYSTEMS,  INC. 

$.01  par  common 
ZINDART  LIMITED 

American  Depositary  Receipts 

Deletions  From  the  Foreign  Margin  List 


BBAZIL 

COMPANHL\  SUZANO  DE  PAPEL 
CELULOSEPN 

No  par  non-voting,  preferred 
LOJAS  AMERICANAS  S.A. 

No  par  common 

HONG  KONG 

WINSOR  INDUSTRL\L  CORPORATION 
LTD. 
HK$.50  par  ordinary  shares 

JAPAN 

AT4T  GLOBAL  INFORMATION 
SOLUTIONS  JAPAN,  LTD. 

¥50  par  common 
CENTRAL  FINANCE  CO.,  LTD. 

¥50  par  common 
GODO  STEEL,  LTD. 

¥50  par  common 
JAPAN  DIGITAL  LABORATORY  CO., 
LTD. 

¥50  par  common 
KEIYO  CO.,  LTD. 

¥50  par  common 


MITSUI  CONSTRUCTION  CO.,  LTD. 

¥  50  par  common 
NICHIEI  CONSTRUCTION  CO.,  LTD. 

¥  50  par  common 
NIHON  NOSAN  KOGYO  K.K. 

¥  50  par  common 
NIPPON  DENSETSU  KOGYO  CO.,  LTD. 

¥  50  par  common 
NISSHA  PRINTING  CO.,  LTD. 

¥  50  par  common 
RATTO  KOGYO  CO.,  LTD. 

¥  50  par  common 
SENSHUKAI  CO.,  LTD. 

¥  50  par  common 
SHOKUSAN  JUTAKU  SOGO  CO.,  LTD. 

¥  50  par  common 
SUMITOMO  CONSTRUCTION  CO., 
LTD. 

¥  50  par  commcm 
TAIHEI DENGYO  KAISHA,  LTD. 

¥  50  par  c(Hnmon 
TAKAOKA  ELECTRIC  MFG.  CO.,  LTD. 

¥  50  par  conunon 
TOA  STEEL  CO.,  LTD. 

¥  50  par  common 
TOENEC  CORPORATION 

¥  50  par  common 
TOKUYAMA  SODA  CO.,  LTD. 

¥  SO  par  common 
TSUMURA  &  CO. 

¥  50  par  ctmunon 
YAOHAN  JAPAN  CORPORATION 

¥  50  par  common 

SOUTH  AFRICA 

MIDDLE  WTTWATERSRAND 
(WESTERN  AREA)  LTD. 
Ordinary  shares,  par  0.01  South 
African  rand 


SWEDEN 

STADSHYPOTEKAB 
A  Free  Shares,  par  10  Swedish  krone 

TAHAND 

FINANCE  ONE  PUBUC  CO.,  LTD. 

Ordinary  shares,  par  10  Thai  baht 
INTERNATldNAL  COSMETICS  PUBUC 
CO.,  LTD. 

Ordinary  shares,  par  10  Thai  baht 
UNIVEST  LAND  PUBUC  CO.,  LTD. 

Common  shares,  par  10  Thai  baht 

UNITED  KINGDOM 

INVESCOPLC 

Ordinary  shares,^par  25  p 
LONDON  ELECTRICITY  PLC 

Ordinary  shares,  par  50  p 
YORKSHIRE  ELECTRICITY  GROUP 
PLC 

Ordinary  shares,  par  .5682  p 

Additions  to  the  FoieigB  Maigin  List 

BRAZIL 

CENTRAIS  ELETRICAS  BRASILEIRAS 

S.A.  (ELETROBRAS) 
No  par  conunon 
COMPANHL\  SIDERURGL\ 

NAQONAL 


No  par  common 
UGHT  PARTIOPACOES,  S.A.  (UGHT 
PAR) 
No  par  common 
UNL\0  DE  BANCOS  BRASHJ3RAS 
S.A. 
No  par  non-voting,  preferred 

HONGKONG 

CHINA  OVERSEAS  LAND* 
INVESTMENT,  LTD. 

HK$.10  par  ordinary  shares 
CHINA  RESOURCES  ENTERPRISE, 
LTD. 

HK$1.00  par  ordinary  shares 
COSCO  PACmC,  LTD. 

HK$.50  par  ordinary  shares 
GUANDONG  INVESTMENT,  LTD. 

HK$.50  par  ordinary  shares 
KERRY  PROPERTIES.  LTD. 

HK$.10  par  ordinary  shares 
PEARL  ORIENTAL  HOLDINGS.  LTD. 

HK$.10  par  ordinary  diares 
TSIM  SHA  TSUI  PRCffERTIES.  LTD. 

HK$.20  par  ordinary  shares 

ITALY 

HJ».I.  SPA 
Ordinary  shares,  par  5000  lira 

JAPAN 

ACOM  CO..  LTD. 

¥  50  par  common 
DDI  CORPORATION 

¥  5000  par  common 
NICHIEI  CO..  LTD. 

¥50  par  common 
NTT  DATA  CORPORATION 

¥  50,000  par  common 
ORIENTAL  LAND  CO.,  LTD. 

¥50  par  conunon 
PROMISE  CO.,  LTD. 

¥  50  par  common 
WEST  JAPAN  RAILWAY  00. 

¥  50.000  par  common 

SOUTH  AFRICA 

AVMIN  LIMITED 
Ordinary  shares,  par  .01  South 
African  rand 

SWrrZERLAND 

CBA  SPECL\LTY  CHEMICALS 
HOLDINGS  AG 
Registered  shares,  par  10  Swiss  francs 

THAILAND 

ICC  INTERNATIONAL  PUBUC  CO., 
LTD. 
Ordinary  shares,  par  10  Thai  baht 

UNFFED  KINGDOM 

AMVESCOPLC 
Ordinary  shares,  par  25  p 

By  order  of  the  Board  ofiCovemon  of  the 
Federal  Reserve  S3rstan,  acting  by  its  Director 
of  the  Division  of  Banking  Superviaion  and 
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ISS 


Ragulatioii  pursuant  to  delegated  authority 

(12  CFR  265.7(fKlO)).  April  23. 1997. 

WilUaB  W.  Wilee, 

Secretary  of  the  Board. 

[FR  Doc.  97-10838  Filed  4-2S-97: 8:45  am] 

■UJNQ  COOK  «»io-et-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

21  CFR  Part  177 
(DoctotNo.96F-<tt13] 

Indirect  Food  AddHtvea:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1,4-benzenedicarboxylic 
acid,  polymer  with  1,4-butanediol,  (£)- 
2-butenedioic  add,  1,2-ethanediol,  ethyl 
2-propenoate,  hexanedioic  acid  and  2- 
propenoic  add.  grail,  in  Nylon  6  and 
Nylon  6  modified  with  Nylon  MXD-6 
artides  intended  for  use  in  contact  with 
food.  This  action  is  in  response  to  a 
petition  filed  by  Toyobo  Co.,  Ltd. 
DATES:  Effective  April  28,  1997;  written 
objections  and  requests  for  a  hearing  by 
May  28, 1997. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administratian, 
12420  Parklawn  Dr.,  nn.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Aiumd,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St  SW., 
Washington.  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  18.  1996  (61  FR  37484),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4511)  had  been  filed  by  Toyobo 
Co.,  Ltd.,  2-1-1  Hon  Katata  Otsu,  Shiga 
520-02,  Japan.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  177.1500  Nylon  resins  (21  CFR 
177.1500)  to  provide  for  the  safe  use  of 
1,4-benzenedicarboxylic  add,  polymer 
with  1,4-butanediol,  (£)-2-butenedioic 
add,  1,2-ethanediol,  ethyl  2-propenoate, 
hexanedioic  add.  and  2-propenoic  add. 
graft,  in  Nylon  6  and  Nylon  6  modified 
with  Nylon  MXE>-6  articles  intended  for 
tise  in  contact  with  food.  The  graft 
resins  of  this  type  are  generically  called 
copolyester-graft-acrylate  copolymer. 

During  the  agency's  review  oi  the 
petition,  the  agency  observed  that  the 


nomenclatiire  for  (£^2-butenedioic  add 
was  incorrect.  The  correct  nomenclature 
is  (£)-2-butenedioic  add.  This 
document  uses  the  correct  designation 
for  the  subject  component  in  the 
codified  final  rule. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  condudes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  have  its  intended  technical  effed, 
and  therefore,  that  the  regulations  in 
§  177.1500  should  be  amended  as  set 
forth  below.  

In  acccvdance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  dedsion  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contad  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  public  disdosiue  before 
making  the  dociunents  available  for 
infection. 

The  agency  has  carefully  considered 
the  potential  environmental  effeds  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impad 
on  the  hiunan  environment,  and  that  an 
environmental  impad  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impad  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  No 
comments  were  received  during  the  30- 
day  comment  period  specified  in  the 
filing  notice  for  comments  on  the 
environmental  assessment  submitted 
with  the  petition. 

Any  person  who  will  be  adversely 
affeded  by  this  regulation  may  at  any 
time  on  or  before  May  28, 1997,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  spedfy  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objedion  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Diredor,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDinVES:  POLYMERS 

1.  The  authority  dtation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201, 402. 409,  721  of  the 
Federal  Food.  Drug,  and  Cbsmetic  Act  (21 
U.S.C  321.  342.  348.  379e). 

2.  Section  177.1500  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  by  adding  a  new  paragraph  (c).  and 
in  the  last  sentence  of  newly  designated 
paragraph  (d)(5)(ii)  by  removing  the 
phrase  "paragraph  (c)(5)(i)"  and  adding 
in  its  place  the  phrase  "paragraph 
(d)(5)(i)"  to  read  as  follows: 

§177.1500    Nylon  rMlns. 

A  *  *  *  * 

(c)  Nylon  modifier — (1)  Identity. 
Copolyester-grafi-acrylate  copolymer  is 
the  substance  1,4-benzenedicarboxylic 
add,  polymer  with  1,4-butanediol,  (£)- 
2-butenedioic  acid.  1.2-ethanediol.  ethyl 
2-propenoate.  hexanedioic  add  and  2- 
propenoic  acid,  graft  (CAS  Reg.  No. 
175419-23-5),  and  is  derived  fi'om 
grafting  of  25  weight  percent  of  acrylic 
polymer  with  75  weight  percent  of 
copolyester.  The  copolyester  is 
polymerized  terephthalic  acid  (55 
mol%),  adipic  acid  (40  mol%),  and 
fumaric  add  (5  mol%)  with  ethylene 
glycol  (40  mol%)  and  1,4-butanediol  (60 
mol%).  The  acrylic  polymer  is  made 
from  acrylic  acid  (70  mol%)  and  ethyl 
aery  late' (30  mol%). 

(2)  Specifications.  The  finished 
copolyester-graft-acrylate  copolymer 
shall  meet  the  following  spedfications: 

(i)  Weight  average  molecular  weight 
15,000-35,000, 

(ii)  pH  7.2  to  «:z,  and 

(iii)  Glass  transition  temperatiue  -15 
to  -25  "C. 


(3)  Conditions  of  use.  (i)  COpolyester- 

graft  acrylate  copolymer  described  in 
paragraph  (c)(1)  of  this  section  is 
intended  to  improve  the  adhesive 
qualities  of  film.  It  is  limited  for  use  as 
a  modifier  of  Nylon  6  and  Nylon  6 
modified  with  Nylon  MXD-6  at  a  level 
not  to  exceed  0.17  weight  percent  of  the 
additive  in  the  finished  film. 

(ii)  The  finished  film  is  used  for 
packaging,  transporting,  or  holding  all 
types  of  foods  under  conditions  of  use 
B  through  H,  described  in  Table  2  of 
§  176.170(c)  of  this  chapter,  except  that 
in  the  case  of  Nylon  6  films  modified 
with  Nylon  MXD-6  (complying  with 
§  177.1500,  item  10.2),  the  use  complies 
with  the  conditions  of  use  spedfied  in 
Table  2. 

(iii)  Extractives.  Food  contad  films 
described  in  paragraphs  (c)(1)  of  this 
section,  when  extraded  with  solvent  or 
solvents  prescribed  for  the  type  of  food 
and  under  conditions  of  time  and 
temperature  spedfied  for  the  intended 
use,  shall  yield  total  extractives  not  to 
exceed  0.5  milligram  per  inch  squared 
of  food-contart  surface  when  tested  by 
the  methods  described  in  §  176.170(d)  of 
this  chapter. 

(iv)  Optional  adjuvant  substances. 
The  substances  employed  in  the 
production  of  Nylon  modifiers  listed  in 
paragraph  (c)(1)  of  this  section  may 
include: 

(A)  Substances  generally  recognized 
as  safe  for  use  in  food  and  food 
packaging; 

(B)  Substances  subjed  to  prior 
sandion  or  approval  for  use  in  Nylon 
resins  and  used  in  accordance  with  such 
sanctions  or  approval;  and 

(C)  Optional  substances  required  in 
the  production  of  the  additive  identified 
in  this  paragraph  and  other  optional 
substances  that  may  be  required  to 
accomplish  the  intended  physical  or 
technical  effed. 

Dated:  April  2. 1997. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  97-10909  Filed  4-25-97;  8:45  am] 

BILUNQ  COOE  4160-01-F 


«  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  new  animal 
drug  applications  (NADA's)  from  Qba- 
Geigy  Animal  Health,  Ciba-Geigy  Corp. 
to  Novartis  Animal  Health  US,  Inc. 
EFFECTIVE  DATE:  April  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  Qba- 
Geigy  Animal  Health,  Ciba-Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419- 
8300.  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  NADA's  140-915, 141- 
026,  and  141-035  to  Novartis  Animal 
Health  US,  Inc.,  P.O.  Box  18300. 
Greensboro.  NC  27419-8300. 
Accordingly,  the  agency  is  amending 
the  regtilations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  by  removing  Ciba-Geigy 
Animal  Health,  Ciba-Geigy  Corp.. 
because  the  firm  is  no  longer  the 
sponsor  of  any  approved  NADA's,  and 
by  alphabetically  adding  a  new  Usting 
for  Novartis  Animal  Health  US,  Inc.  The 
drug  labeler  code  assigned  is  being 
retained  for  the  new  sponsor. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

"Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  Tor  21  CFR 
part  510  continues  to  read  as  follows: 

Autiiority:  Sees.  201, 301,  501.  502.  503. 
512.  701.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321. 331. 351,  352, 
353.  360b,  371.  376e). 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Ciba-Geigy 
Animal  Health,  Qba-Geigy  Corp.,  P.O. 
Box  18300,  Greensboro,  NC  27419- 
8300"  and  by  alphabetically  adding  a 
new  ei^try  for  "Novartis  Animal  Hralth 
US,  Inc.";  and  in  the  table  in  paragraph 
(c)(2)  in  the  entry  for  "058198"  by 
removing  the  sponsor  name  "Qba-Geigy 
Animal  Health,  Ciba-Geigy  Corp."  and 


adding  in  its  place  "Novartis  Animal 
Health  US,  Inc." 

Dated:  April  8. 1997. 
Robert  C.  LivingatoD, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-10912  Filed  4-25-97;  8:45  am] 
HUMQ  COOE  4iao-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  lnjectai>le  Dosage 
Form  New  Animal  Drugs;  Change  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refled  a 
change  of  sponsor  for  a  new  abbreviated 
animal  drug  application  (ANADA)  from 
Phoenix  Pharmaceutical,  Inc.,  to 
Phoenix  Sdentific,  Inc. 

EFFECTIVE  DATE:  April  28, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rodcville,  MD  20855,  301-827-0213. 

SUPPLEMENTARY  MFORMATION:  Phoenix 
Pharmaceutical,  Inc.,  4621  Easton  Rd., 
P.O.  Box  6457  Farleigji  Station.  St. 
Joseph,  MO  64506-0457.  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interests  in, 
approved  ANADA  200-042  (ketamine 
hydrochloride  injection)  to  Phoenix 
Sdentific.  Inc.,  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St  Joseph,  MO 
64506-0457.  Accordingly,  the  agency  is 
amending  the  regulations  in  21  CFR 
522.1222a  to  refled  the  change  of 
sponsor. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Ad  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medidne,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  dtation  for  21  CFR 
part  522  continues  to  read  as  follows: 


/  Vol.  62.  No.  81  /  Monday,  April  28,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62._No.  81  /  Monday.  April  28.  1997 


/  Rules  and  Regulaticns         22889 


22888 


Registsr  /  Vol.  62,  No.  81  /  Monday.  April  28.  1997  /  Rules  and  Regulations 


Fedflral  Regigter  /  Vol.  62._No.  81  /  Monday.  April  28.  1997  /  Rules  and  Regulations         22889 


ISS 


ilBllwiMj  Sac  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

fS22.1222a    (Aimndwq 

2.  Section  522.1222a  Kttamine 
hydrochloride  injection  is  amended  in 
paragraph  (c)  by  removing  the  number 
"057319"  and  adding  in  its  place 
"059130". 

Dated:  Much  31. 1997. 
RotMrt  C.  LMogptan, 
Dixectot.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(PR  Doc  97-10914  Filed  4-25-97;  8:45  am] 
I  COM  «i«»-ei-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPwt522 

implantation  or  ln]ectabla  Dosaga 
Form  Naw  Animal  Druga;  Hunlxin 
Maglumlna 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
anunal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  use  of  fltmixin  megliunine  injection 
in  horses  for  alleviation  of  inflammation 
and  pain  associated  with 
musculoskeletal  disorders  and  visceral 
pain  associated  with  colic. 
EFFECTIVE  DATE:  April  28. 1997. 
FOR  FWmCR  MFOMMTION  CONTACT. 
Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration.  7500  Standish  PL. 
RockviUe.  MD  20855,  301-594-1617. 
SUPPLEMENTARY  MFONMATION:  Agli 
Laboratories.  Ltd..  P.O.  Box  3103.  St 
Joseph.  MO  64503,  filed  ANADA  200- 
061,  which  provides  for  intravenous  or 
intramuscular  use  of  flimixin 
meglumine  injection  in  horses  for 
alleviation  of  inflammation  and  pain 
associated  with  musculoskeletal 
disorden  and  visceral  pain  associated 
with  colic  Fltmixin  meglumine  is  for 
veterinary  prescription  use  only. 

Approval  of  ANADA  200-061  for  Agri 
LdMratories'  fltmixin  m^iunins 
injection  is  as  a  generic  copy  of 
Sdiering-Plough's  Banamine®  (flunixin 
megltunine)  Solution  (injection)  NADA 
101-479.  The  ANADA  is  approved  as  of 
September  11, 1996,  and  the  regulations 
ara  amended  in  21  CFR  522.970(b)  to 


reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  efiiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  firm  has  submitted  an 
abbreviated  environmental  assessment. 
In  response,  FDA  has  prepared  a  finding 
of  no  significant  impact.  The  agency  has 
determined  imder  21  CFR  25.24(d)(l)(i) 
that  this  action  is  of  a  type  that  does  not 
individually  or  ctunulatively  have  a 
significant  effect  on  the  hiunan 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
enviroiunental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAQE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authertty:  Sec.  SI  2  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.970  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  S22.A70    Riinlxin  meghimina  solution. 


(b)  Sponsors.  See  Nos.  000061. 
000856.  057561.  and  059130  in 
$  510.600(c)  of  this  chapter. 

•        •        •        •        • 

Dated:  April  8, 1997. 
MifAMlJ.BlackwaO. 
Deputy  DirectX^,  Center  for  Veterinary 
Medicine. 
(FR  Doc  97-10910  Filed  4-25-97;  8:45  am] 


DEPARTMENT  OF  HBkLTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 

21  CFR  Part  529 

Certain  Other  Doaage  Form  New 
Animal  Drugs;  Qentamicin  Sulfate 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Med-Pharmex.  Inc.  The  ANADA 
provides  for  the  use  of  gentamidn 
stilfate  solution  in  the  dipping  treatment 
of  turkey  hatching  eggs  as  an  aid  in  the 
reduction  or  elimLiation  of  OBrtain 
organisms. 

EFFECTIVE  DATE:  April  28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855.  301-594-1643. 
SUPPl£MENTARY  INFORMATION:  Med- 
Pharmex,  Inc.,  2727  Thompson  Creek 
Rd.,  Pomona.  CA  91767.  has  filed 
ANADA  200-191,  which  provides  for 
use  of  Gentasol  (gentamicin  sulfate 
solution)  in  the  dipping  treatment  of 
turkey  hatching  eggs  as  an  aid  in  the 
reduction  or  elimination  of  the 
following  organisms  from  tm-key 
Viatrhing  eggs:  Arizona  hinshawii 
(paracolon).  Salmonella  st.  paid,  and 
Mycoplasma  meleagridis. 

The  ANADA  is  approved  as  a  g«ieric 
copy  of  Schering  Plough's  NADA  92- 
523,  Garasol®  Solution  (gentamidn 
sulfate  veterinary).  ANADA  200-191  is 
approved  as  of  March  24, 1997,  and  the 
regulations  are  amended  in  21  CFR 
529.1044b  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  sununaiy. 

In  accordance  with  the  freedom  of 
infonnaticm  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  simunary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Panlawn  Dr., 
rm.  1-23.  Rockville.  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  u  of 
a  type  that  does  not  individxially  ta 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore. 


neither  an  environmoital  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  529  is  amended  as  follows: 

PART  52»-CERTAIN  OTHER  DOSAQE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

f  529.10445    [Amended] 

2.  Section  529.1044b  Gentamicin 

sulfate  solution  is  amended  in 
paragraph  (b)  by  removing  "No. 
000061"  and  adding  in  its  place  "Nos. 
000061  and  051259". 

Dated:  April  8, 1997. 

Michael  J.  BlackweU. 

Deputy  Director,  Center  for  Vetmnary 
Medicine. 

(FR  Doc  97-10913  Piled  4-25-97;  8:45  am] 

■ajJNQ  cooc  4ia»-oi-F  ^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart934 
[SPATS  No.  ND-034-FOR1 

North  Dakota  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
North  Dakota  regulatory  program 
(hereinafter  referred  to  as  the  "North 
Dakota  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  North  Dakota  proposed 
revisions  to  rules  pertaining  to:  Permit 
application  requirementa  for  the 
disposal  of  noncoal  wastes;  performance 
standards  concerning  soil  redistribution; 
revegetation  success  standards  on  lands 
developed  for  use  as  prime  farmland, 
recreation,  and  on  previously-mined 
areas  to  be  developed  for  watw , 
residential,  industrial,  and/or 
commercial  uses.  The  amendment  is 
intended  to  revise  the  North  Dakota 


program  to  be  consistoit  %vith  the 
corresponding  Federal  regulations, 
clarify  ambiguities,  and  improve 
operational  efficiencies. 
EFFECTIVE  DATE:  April  28. 1997. 
FOR  FURTHER  MPORMATION  CONTACT: 
Guy  Padgett,  Director,  Caspo^  Field 
Office,  Telephone:  (307)  261-6550. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
badcground  information  on  the  Nordi 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15, 1980  Federal 
Register  (45  FR  82214).  Subseqtient 
actions  concerning  North  Dakota's 
program  and  program  amendmenta  can 
be  found  at  30  CFR  934.15. 934.16,  and 
934.30. 

n.  Proposed  Amendment 

By  letter  dated  March  20. 1996.  North 
Dakota  submitted  a  proposed 
amendment  (Amendment  No.  XXm. 
administrative  record  No.  ND-Y-01)  to 
ita  program  pursuant  to  SMCRA  (30 
U.S.C.  1201  et  seq.).  North  Dakota 
submitted  the  proposed  amendment  on 
ita  own  initiative  and  in  response  to 
required  program  amendmenta  at  30 
CFR  934.16  (aa)  and  (bb).  OSM 
aimounced  receipt  of  the  proposed 
amendment  in  the  April  24. 1996, 
Federal  Register  (61  FR  18100; 
administrative  record  No.  ND-Y-OS), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  ita  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy.  The  public  comment 
period  ended  May  24. 1996.  Because  no 
one  requested  a  public  hearing  or 
meeting,  none  was  held. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  North  Dakota  on  March 
20, 1996,  is  no  less  effective  than  the 
corresponding  Federal  regulations  and 
no  less  stringent  than  SMCRA. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Revisions  to  North 
Dakota's  Rules 

North  Dakota  proposed  revisions  to  ita 
approved  program  that  are 
nonsubstantive  in  natiue  and  consist  of 
editorial  changes.  North  Dakota 


proposed  to  replace,  throughout  ita 
program,  the  name  of  the  U.S.  "Soil 
Conservation  Service"with  ita  new 
name,  the  "National  Resource 
Conservation  Service."  North  Dakota 
also  proposed  to  replace  the  name  of  the 
North  Dakota  "Department  of  Health 
and  Consolidated  Laboratories,"  with  ita 
new  name,  the  "Department  of  Health." 
Because  these  editorial  revisions  have 
no  significant  impact  on  the  substance 
of  the  requirementa  of  the  program, 
other  than  to  correctly  idmitify  the 
appropriate  Federal  and  State  agencies, 
the  Director  finds  that  the  proposed 
revisions  are  consistent  with  and  no  less 
effective  than  the  Federal  program  and 
approves  them. 

2.  Substantive  Revisions  to  North 
Dakota's  Rules  That  Are  Substantively 
Identical  to  the  Corresponding 
Provisions  of  the  Federal  Regulations 

North  Dakota  proposed  revisions  to 
the  following  rules  that  are  substantive 
in  nature  and  contain  language  that  is 
substantively  identical  to  the 
requirementa  of  the  corresponding 
Federal  regulations  (listed  in 
parentheses). 

NDAC  69-05.2-19-04.3  (30  CFR 
816.89(b)],  concerning  design  and 
construction  of  noncoal  waste  disposal  sites 
to  ensure  that  leachate  and  drainage  tram  the 
noncoal  waste  areas  does  not  degrade  sutSks 
or  underground  water. 

NDAC  69-05.2-2&-05.3.e  (30  CFR 
823.15(b)(5]),  concerning  the  demonstration 
of  restoration  of  prime  {umland  productivity, 
to  require  an  average  annual  yield  rather  thui 
yields  from  three  consecutive  growing 
seasons. 

Because  these  proposed  revisions  to    > 
North  Dakota  rules  are  substantively 
identical  to  the  corresponding 
provisions  of  the  Federal  regulations, 
the  Director  finds  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regxilations.  The  Director  approves  these 
proposed  revisions. 

3.  NDAC  69-05. 2-09-02. B.  Permit 
Applications  Requirements  for  Noncoal 
Waste  Disposal 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-09-02.8.  which 
currentiy  provides  that  the  required 
maps  and  plans  of  the  proposed  pwrmit 
and  adjacent  areas  show  each  coal 
storage,  cleaning,  and  loading  area,  and  ~ 
each  coal  waste  and  noncoal  waste 
storage  area.  Under  the  proposed 
revisions,  for  noncoal  wastes  that  will 
be  disposed  of  in  the  proposed  permit 
area,  the  applicant  would  be  required  to 
provide  a  description  of:  (1)  Any  wastes 
listed  under  NDAC  33-20-02.1-01.2.1 
and  (2)  "any  other  wastes  requiring  a 
permit  from  the  state  department  of 
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health."  Pursuant  to  NDAC  33-20-02.1- 
01.2.i.  a  solid  waste  management  permit 
is  not  required  for  the  disposal  of 
certain  specified  myiing  operation 
wastes  into  areas  designated  in  a  surface 
coal  mining  permit  issued  by  the  State 
regulatory  authority  for  such  disposal. 
Thus,  the  Director  interprets  the 
proposed  revision  as  requiring  a 
description  of  all  noncoal  wastes  that 
will  be  disposed  of  in  the  proposed 
permit  area,  whether  or  not  the 
applicant  is  required  to  obtain  a  solid 
waste  management  permit  from  the 
State  Department  of  Health.  North 
Dakota  also  proposed  to  require  that  the 
location  of  any  noncoal  waste  disposal 
areas  within  the  proposed  permit  area 
be  shown  on  a  map  of  the  permit  area. 

There  are  no  exact  Federal 
counterpart  provisions  to  the  State's 
proposed  revisions  to  NDAC  69-05.2- 
09-02.8.  Pursuant  to  30  CFK  730.11(b). 
States  may  promulgate  regulations  for 
which  no  corresponding  provisions 
exist  in  SMCRA  or  the  Federal 
regulations.  Since  there  are  no  exact 
Federal  coimterpart  provisions,  OSM 
compared  North  Dakota's  proposed 
revisions  to  NDAC  69-05.2-09-02.8  for 
consistency  with  section  515(b)(14)  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  780.11(b)(4). 

Section  515(b)(14)  of  SMCRA  requires 
that  surface  coal  mining  and 
reclamation  operations  be  conducted  in 
a  manner  which  insiires,  among  other 
things,  that  all  debris,  add-forming 
materials,  toxic  materials,  or  materials 
constituting  a  fire  hazard  are  treated  or 
buried  and  compacted  or  otherwise 
disposed  of  in  a  manner  designed  to 
prevent  contamination  of  ground  or 
surface  waters.  The  Federal  regulations 
at  30  CFR  780.11(b)(4)  require  that  each 
permit  appficatibn  contain  a  narrative 
explaining,  among  other  things,  the  use 
and  maintenance  of  coal  processing 
waste  and  noncoal  disposal  areas. 
Existing  North  Dakota  rule  NDAC  69- 
05.2-09-01  "Permit  applications — 
Operation  plans — General 
requirements"  requires  that  "Each 
application  must  contain  a  detailed 
description  of  the  proposed  mining 
operations,  including:  "3.  A  narrative 
for  each  operations  plan  explaining  the 
plan  in  detail  and  the  construction, 
modification,  use  and  maintenance  of 
each  mine  facility,  water  and  air 
pollution  control  facifities  or  structtues, 
*  •  •.  hi  addition,  NDAC  69-05.2-09- 
02.  "Permit  applications — Operation 
plans — Maps  and  plans."  requires  that 
"Each  application  must  contain  *  •  • 
an  appropriate  combination  of  *  *  * 
topo  maps,  planimetric  maps,  and  plans 
of  the  prop<Med  permit  and  adjacent 
areas  showing:  "8.  Each  coal  storage. 


cleaning  and  loading  area,  and  each  coal 
waste  and  noncoal  waste  storage  area." 
These  North  Dakota  rules  meet  the 
reouirements  of  30  CFR  780(b)(4). 

llie  Director  finds  that  North  Dakota's 
proposed  revisions  will  assist  the  State 
in  insuring  that  wastes  produced  by 
siirface  coal  mining  and  reclamation 
operations  be  disposed  of  in  a  manner 
designed  to  prevent  contamination  of 
ground  or  siiriace  waters. 

Based  on  the  above  discussion,  the 
Director  finds  that  North  Dakota's 
proposed  revisions  to  NDAC  69-05.2- 
09-02.8  are  not  inconsistent  with 
section  515(b)(14)  of  SMCRA  or  the 
provisions  of  30  CFR  780.11(b)(4)  and 
approves  the  proposed  revisions. 

4.  NDAC  69-05.2-13-02,  General 
Requirements  for  an  Annual  Map 

North  Dakota  proposed  to  revise 
NDAC  89-05.2-13-02  to  more  clearly 
specify  the  required  scale  for  an  annual 
map  (1:4,800),  and  to  allow  another 
scale  upon  approval  of  North  Dakota's 
PubUc  Service  Commission. 

There  are  no  exact  Federal 
counterpart  provisions  to  the  State's 
proposed  revisions  to  NDAC  69-05.2- 
13-02  as  the  Federal  regulations  do  not 
require  submission  of  an  annual  map. 
Pursuant  to  30  CFR  730.11(b),  States 
may  promulgate  regulations  for  which 
no  corresponding  provisions  exist  in 
SMCRA  or  the  Federal  regulations. 
Since  there  are  no  exact  Federal 
counterpart  provisions,  OSM  evaluated 
North  Dakota's  proposed  revisions  to 
NDAC  69-05.2-13-02  for  consistency 
with  the  Federal  regulations  at  30  CFR 
777.14(a),  which  deals  with  the 
requirements  for  maps  submitted  with  a 
permit  application.  

The  Federal  regulations  at  30  CFR 
777.14(a)  require,  among'dther  things, 
that  maps  of  the  permit  aiei  submitted 
with  applications  shall  be  presented  at 
a  scale  of  1:6,000  or  larger  and  maps  of 
the  adjacent  area  shall  be  in  a  scale 
determined  by  the  regulatory  authority, 
but  in  no  event  smaller  than  1:24,000. 

North  Dakota's  proposed  rule 
provides  for  reporting  requirements  on 
maps  that  are  larger  than  those  required 
by  the  Federal  program.  Because  the 
required  maps  are  on  a  larger  scale  than 
req\iired  to  be  in  Federal  permit 
applications  and  locations  will  therefore 
be  shown  with  more  specificity,  the 
required  map  scale  is  not  inconsistent 
with  the  Federal  regulation  at  30  CFR 
777.14.  Given  that  there  is  no  Federal 
counterpart  for  reporting  on  annual 
maps,  and  given  30  CFR  730.11(b) 
which  has  been  previously  discussed  in 
this  section,  the  requirement  for  annual 
maps  at  other  scales  approved  by  the 
PubUc  Service  Commission  is  not 


inconsistent  with  the  reqtiirements  of 
the  Federal  program.  Moreover,  the 
Director  notes  that  the  North  Dakota 
provision  concerning  maps  submitted 
with  a  permit  application,  NDAC  69- 
05.2-09-02,  requires  the  scale  of  such 
maps  to  be  1:4,800. 

Based  on  the  aforementioned 
discussion,  the  Director  finds  that  the 
proposed  revisions  to  NDAC  69-05.2- 
13-02  are  not  inconsistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  777.14(a)  and  approves  the 
proposed  revisions. 

5.  NDAC  69-OS.2-15-04.4.a(2)(c). 
Performance  Standard  Concerning  an 
Alternative  Method  for  Determining  the 
Requirements  for  Redistribution  of 
Suitable  Plant  Growth  Material 

On  October  21, 1986  (51  FR  37271. 
37273.  finding  No.  8).  the  Director 
approved  the  provision  at  NDAC  69- 
05.2-15-04.4(a)(2)  that  allows  an 
alternative  method  for  determining  the 
depth  of  suitable  plant  growth  material 
required  to  be  redistributed.  North 
Dakota  now  proposes  to  revise  NDAC 
69-05.2-15-O4.4a(2)(c)  to  specify  that 
the  rule  is  effective  for  those  areas 
distributed  prior  to  the  year  1999,  rather 
than  1997.  Because  there  is  no  exact 
Federal  counterpart  provision  to  the 
State's  proposed  revision,  3aCFR 
730.11(b)  is  relevant.  It  says  that  States 
may  promulgate  regulations  for  which 
no  corresponding  provisions  exist  in 
SMCRA  or  the  Federal  regulations.  The 
effect  of  proposed  NDAC  69-05.2-15- 
04.4a(2)(c)  is  to  extend  the  applicable 
time  of  the  rule  by  two  years,  to  1999. 

The  Federal  regulations  at  30  CFR 
816.22  allow  an  operator  to  demonstrate 
to  the  regulatory  authority  that  the 
resulting  soil  medium  of  substituting  or 
supplementing  the  overburden  soil 
mediiun  is  equal  to  or  more  suitable  for 
sustaining  vegetation. 

OSM  notes  that  the  technical 
information  submitted  when  the 
alternative  was  first  approved  indicates 
that  adverse  efliscts  on  vegetation  were 
unlikely.  Further,  permittees  employing 
the  alternative  are  still  responsible  for 
meeting  revegetation  success  standards 
at  the  end  of  the  responsibiUty  period. 

North  Dakota  explained 
(administrative  record  Nos.  ND-Y-13, 
14, 16)  that  the  time  extension  until 
1999  is  necessary  because  a  draft  of  a 
study,  which  just  became  available  in 
1997,  and  which  i  xamined  the  option  of 
respreading  a  lesser  amount  of  suitable 
plant  growth  material  rather  than  the 
procedure  imposed  by  existing  North 
Dakota  State  rules,  shows  no  difference 
in  vegetation  results  and  therefore  there 
is  no  rational  basis  for  not  allowing  the 
State  to  allow  its  operators  to  use  the 


less  expensive  option.  In  addition, 
before  the  study  is  finalized  and  data 
completely  synthesized  and  analyzed, 
the  State  sees  no  reason  why  the  option 
should  not  be  continued  tmtil  its  1999 
sunset  provision  is  eliminated  and  the 
option  becomes  permanent. 

The  Director  agrees  with  the  State  and 
finds  that  the  proposed  revision  to 
NDAC  69-05.2-15-04.4.a(2)(c)  is  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  816.22  and 
approves  the  proposed  revision. 

6.  NDAC  69-05. 2-19-04. 2.  Performance 
Standards  for  the  Disposal  of  Noncoal 
Wastes 

The  modified  regulation  as  proposed 
by  North  Dakota  would  provide  as 
follows: 

Noncoal  wastes  including  concrete 
products,  plastic  material,  abandoned  mining 
machinery,  wood  materials,  and  other  non- 
hazardous  materials  generated  during  mining 
and  noncoal  waste  materials  finom  activities 
outside  the  pennit  area,  such  as  municipal 
wastes,  must  be  placed  and  stored  in  a 
controlled  manner  in  a  designated  approved 
portion  of  the  pennit  area.  Placement  and 
storage  must  ensure  that  leachate  and  siir£ace 
runoff  do  not  degrade  surface  or  ground 
water,  tires  are  prevented,  and  that  the  area 
remains  stable  and  suitable  for  reclamation 
and  revegetation  compaUble  with  the  natural 
surroundings.  Any  wastes  containing 
asbestos  may  not  be  disposed  of  in  the  permit 
area  unless  specific  approval  is  obtaineKi 
from  the  state  department  of  health.  Solvents, 
grease,  lubricants,  paints,  flammable  liquids, 
and  other  combustible  materials  must  biB 
disposed  off  the  pennit  area  except  for  land 
treatments  of  small  spills  as  approved  by  the 
state  department  of  health. 

The  Federal  regtilations  at  30  CFR 
816.89(a)  provide  for  placement  and 
storage  of  noncoal  mine  wastes  such  as 
grease,  lubricants,  flammable  liquids, 
garbage  and  abandoned  mining 
machinery  in  a  controlled  manner  in  a 
designated  portion  of  the  permit  area.  In 
addition,  .89(a)  goes  on  to  say  that 
"Placement  and  storage  shall  ensure 
that  leachate  and  surface  nm  off  do  not 
degrade  sur£eu»  or  ground  water,  that 
fires  are  prevented,  and  that  the  area 
remains  stable  and  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natural 
surroimdings.  The  Federal  regulations  at 
30  CFR  816.89(b)  provide  that  final 
disposal  of  such  noncoal  mine  wastes 
shall  be  in  a  designated  disposal  site  in 
the  pennit  area  or  a  State-approved 
soUd  waste  disposal  area.  'They  go  on  to 
state  "Disposal  sites  in  the  permit  area 
shall  be  designed  and  constructed  to 
ensure  that  leachate  and  drainage  from 
the  noncoal  waste  area  does  not  degrade 
siuface  or  imdergroimd  water."  Further, 
that  "Wastes  shidl  be  routinely 


compacted  and  covered  to  prevent 
combustion  and  wind-borne  waste." 
And  that  "When  disposal  is  completed, 
a  minimtim  of  2  feet  of  soil  cover  shall 
be  placed  over  the  site,  slopes 
stabilized,  and  revegetation 
accomplished  in  accordance  with 
886.111  through  886.116."  Finally,  that 
"Operation  of  the  disposal  site  shall  be 
conducted  in  accordance  vrith  all  local, 
State,  and  Federal  requirements." 

North  Dakota's  proposed  requirement 
at  NDAC  69-05.2-19-04.2  that 
"solvents,  grease,  lubricants,  paints, 
flammable  Uquids,  and  combustibles  in 
general,  be  disposed  of  off  the  permit 
area"  is  consistent  with  the  federal 
regulation  insofar  as  the  federal     , 
regulations  at  30  CFR  816.89(b) 
anticipate  disposal  of  non-coal  wastes 
either  in  a  designated  disposal  site  on 
the  permit  area  or  in  a  State-approved 
solid-waste  area.  The  North  Dakota 
Department  of  Health  rules  at  NDAC 
33-20-04.1  contain  the  general 
performance  standards  for  solid  waste 
management  faciUties  including 
performance  standards  for,  among  other 
things,  location,  plan  of  operation, 
record  keeping  and  reporting,  closure, 
transfer  stations,  baling  and  compaction 
systems  and  drop  box  facilities,  solid 
wastes  and  resource  recovery,  and 
general  disposal. 

The  state  also  proposes  that,  "any 
wastes  containing  asbestos  may  not  be 
disposed  of  in  the  permit  area  imless 
specific  approval  is  obtained  bam  the 
state  department  of  health."  There  is  no 
direct  Federal  counterpart  regulati(m. 
Pursuant  to  30  CFR  730.11(b).  States 
may  promulgate  provisions  for  which 
no  correspKinding  provisions  exist  in 
SMCRA  or  the  Federal  regulations. 
Moreover,  the  Director  finds  that  the 
State  proposal  is  not  inconsistent  with 
the  requirements  of  the  Federal 

Tilations  at  30  CFR  816.89. 
orth  Dakota's  proposed  allowance 
for  the  placement  and  storage  of 
nonhaiardous  non-coal  waste  materials, 
including  concrete,  plastic,  and  wood,  is 
not  less  effective  than  the  Federal 
regulations  at  30  CFR  8ie.89(a).  Like  the 
Federal  regulations,  the  State 
regulations  require  that  such  wastes  be 
placed  and  stored  in  a  controlled 
manner  in  a  designated  approved 
portion  of  the  pennit  area.  The  State 
regulations  also  require,  like  the  Federal 
regulations,  that  placement  and  storage 
of  nonhazardous  noncoal  wastes  ensiue 
that:  (1)  Leachate  and  siuface  nmoff  do 
not  degrade  surface  or  ground  water;  (2) 
fires  are  prevented;  and  (3)  that  the  area 
remains  stable  and  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natural 
surroimdings.  In  addition,  North  Dakota 


soUd  waste  management  rules  specify 
detailed  standards  for  storage  and 
treatment  which  apply  to  of 
nonhazardous  soUd  waste,  including 
"soUd  waste  stored  or  treated  in  piles, 
composting,  sludge  piles,  tire  piles  . . ., 
garbage  which  is  in  place  for  more  than 
three  days,  putresdble  waste,  other  than 
garbage,  which  is  in  place  for  more  than 
three  weeks,  and  other  solid  waste  not 
intended  for  recycling  which  is  in  place 
for  more  than  three  months."  See  e.g., 
NDAC  33-20-04.1-07  and  NDAC  33-  - 
20-01.1-04. 

North  Dakota's  proposed  rules  are 
different  bom  the  Federal  regulations 
insofar  as  the  State  standards  for 
placement  and  storage  of  noncoal  waste 
within  the-permit  area  only  apply  to 
nonhazardous  noncoal  waste.  The 
Federal  regulations  at  30  CFR  816.89  are 
not  so  limited.  That  is,  the  Federal 
standards  for  placement  and  storage  of 
noncoal  wastes  apply  to  all  types  of 
noncoal  wastes. 

The  rationale  provided  by  North 
Dakota  for  not  including  standards  for 
placement  and  storage  of  hazardotis 
noncoal  wastes  on  the  permit  area  is 
that  the  State  does  not  allow  the  storage 
or  placement  of  hazardous  wastes  on  the 
permit  area  (see  the  telephone 
conference  call  of  1/23/97  with  Jim 
Deutsch,  administrative  record  No.  ND- 
Y-15).  The  State  explained  that  such 
wastes  will  be  routinely  picked  up  fr(»n 
the  permit  area  and  disposed  of  off- 
permit.  However,  in  order  to  be  no  less 
effective  than  the  coimterpart  Federal 
regulations,  the  State  must  provide 
standards  for  placement  and  storage  of 
all  types  of  noncoal  wastes,  even  if 
certain  wastes  will  only  be  stored  or 
placed  on  the  pennit  area  for  a  short 
period  of  time  before  they  are  removed 
for  disposal  off-permit. 

Based  upon  the  above  discussion,  the 
DirectOT  finds  that  proposed  NDAC  69- 
05.2-19-04.2  is  not  inconsistent  with 
the  Federal  regulations  at  30  CFR 
816.89(a)  and  (b),  concerning  disposal  of 
noncoal  wastes  on  the  permit  site,  and 
approves  the  proposed  rule.  However, 
the  State  needs  to  provide  standards  for 
placement  and  storage  of  all  types  of 
noncoal  wastes  and  therefore  the 
Director  is  requiring  North  Dakota  to 
further  amend  the  rule  to  include 
placement  and  storage  standards  for  all 
types  of  noncoal  wastes. 

7.  NDAC  69-05.2-22-07. 3.C  and  4.d, 
and  NDAC  69-05. 2-26-05. 3. c. 
Requirements  for  Demonstrating 
Success  of  Revegetation  Prior  to  Stage  3 
Bond  Release  on  Prime  Farmland 

OSM  required  at  30  CFR  934.16(aa) 
that  North  Dakota  revise  Chapter  n, 
Section  C  in  ite  revegetation  document 
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and  its  rules  at  NDAC  69-05.2-22- 
07.3.C  and  69-05. 2-26-05. 3.c  to  require 
that,  prior  to  stage  3  bond  release  on 
land  reclaimed  for  use  as  prime 
farmland,  the  permittee  demonstrate 
restoration  of  productivity  using  3  crop 
years  (finding  No.  3.a.  60  FR  36213, 
36217  throu^  18,  July  14. 1995; 
administrative  record  No.  ND-Y-10). 

In  response  to  this  reqiiire^ 
amendment.  North  Dakota  proposed  to 
revise  NDAC  69-05.2-22-07.3.C  to 
require,  for  demonstration  of  success  of 
productivity  on  prime  farmland  prior  to 
stage  3  bond  release  (equivalent  to 
OSM's  Phase  II  release),  that  the  annual 
average  crop  production  from  the  p«mit 
area  must  be  equal  to  or  greater  than 
that  of  the  approved  reference  area  or 
standard  with  ninety  percent  statistical 
confidence  for  a  minimum  of  three  crop 
years.  North  Dakota  proposed  to  revise 
NDAC  69-05. 2-26-05. 3.C,  concerning 
the  demonstration  of  restoration  of 
prime  farmland  productivity,  to 
reference  the  measurement  period  (3 
years)  for  determining  average  annual 
crop  production  that  is  specified  at 
proposed  NDAC  69-05.2-22-07.3.C.  In 
ad<Ution,  North  Dakota  proposed  to 
revise  NDAC  69-05.2-22-07.4.d, 
concerning  requirements  for  final  or 
stage  4  bond  release  (equivalent  to 
OSM's  Phase  III  release),  to  reference 
the  demonstration  required  at  proposed 
NDAC  69-05.2-22-07.3.C  for  stage  3 
bond  release  in  addition  to  the 
reqiiirement  for  the  completion  of  the  10 
year  Uabihty  period.  

The  Federal  regulations  at  30  CFR 
800.40,  concerning  phase  II  bond  release 
on  prime  farmland,  and  30  CFR 
823.15(b).  concerning  the  measiumnent 
for  success  of  productivity  on  prime 
farmland  prior  to  bond  release,  require 
a  successful  demonstration  of 
productivity  using  3  years  of  data  prior 
to  phase  n  bond  release  (equivalent  to 
North  Dakota's  stage  3  bond  release). 

Because  North  I^ota  has.  with  the 
revisions  described  above,  clearly 
required  that  a  permittee  demonstrate 
restoration  of  productivity  using  3  crop 
years  prior  to  stage  3  bond  release  on 
land  reclaimed  for  use  a  prime 
farmland,  the  Director  finds  that  the 
proposed  revisions  to  NDAC  69-05.2- 
22-07.3.C  and  4.d  and  NDAC  69-05.2- 
26-05.3.G  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  800.40 
and  823.15(b).  The  Director  approves 
the  proposed  revisions. 

However,  because  North  Dakota  has. 
with  the  above  rule  revisions,  only 
partially  satisfied  the  requirement  at  30 
CFR  934.16(aa),  the  Director  is  revising 
30  CFR  934.16(aa)  to  state  that  North 
Dakota  must  revise  Chapter  II,  Section  C 
in  its  revegetaticm  document  to  require. 


prior  to  stage  3  bond  release  on  land 
reclaimed  for  use  as  prime  farmland,  the 
permittee  demonstrate  restoration  of 
productivity  using  3  crop  years, 
consistent  with  the  proposed  rules 
discussed  in  this  finding.  (In  its  side-by- 
side  comparison  which  it  submitted 
along  wiUi  its  3/30/96  State  Program 
Amendment  proposal;  North  Dakota 
stated  that  "once  the  rule  change  is  in 
place.  North  Dakota  will  make  the 
appropriate  modification  to  its 
revegetation  document). 

8.  NDAC  69-05.2-22-07.4.1.  Final  Bond 
Release  on  Previously  Mined  Areas 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-26-07.4.1,  concerning 
the  stage  4  or  final  bond  release 
requirement  for  ground  cover  on 
previously  mined  areas,  to  delete  the 
phrase  "of  Uving  plants"  which  appears 
whenever  the  term,  "ground  cover"  is 
used. 

The  Federal  regulations  at  30  CFR 
816.116(b)(5)  require  that  vegetative 
ground  cover  shall  not  be  less  than  the 
cover  existing  prior  to  redisturbance  and 
shall  be  adequate  to  control  erosion.  The 
requirements  for  ground  cover  at  final 
bond  release  at  proposed  NDAC  69- 
05.2-22-07.4.1  are  otherwise 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  816.116(b)(5). 
North  Dakota  explained  that  it  deleted 
the  phrase  "of  living  plants"  because 
"by  definition,  ground  cover  is 
vegetative"  (administrative  record 
number  ND-Y-08)  and  is  therefore 
duplicative  and  unnecessary.  Moreover, 
North  Dakota's  existing  definition  of 
"groimd  cover"  at  NDAC  69-05.2-01- 
02.39  is  substantively  identical  to  the 
same  Federal  definition  at  30  CFR  701.5. 
Both  include  the  statement  that  ground 
cover  is  vegetative. 

Based  on  the  aforementioned 
discussion,  the  Director  finds  that  the 
proposed  revision  to  NDAC  69-05.2- 
22-07.4.1  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
816.116(b)(5)  and  approves  the 
proposed  revision. 

9.  NDAC  69-O5.2-22-07.4.J,  Final  Bond 
Release  Requireawnts  for  Ground  Cover 
on  Areas  to  be  Developed  for  Water, 
Residential,  or  Industrial  and 
Commercial  Uses 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-22-07.4.J.  concerning 
the  final  bond  release  requirement  that 
groiuid  cover  must  not  be  less  than  that 
required  to  control  erosion,  to  delete  a 
reference  to  "recreation"  so  that  the  rule 
applies  only  to  "areas  to  be  developed 
for  water,  residential,  or  industrial  and 
commercial  uses  within  two  years  after 
the  completion  of  grading  or  soil 


replacement"  and  to  delete  the  phrase 
"of  living  plants"  after  "ground  cover 
'of  living  plants'  on  these  areas  must  not 
be  less  than  required  to  control 
erosion." 

North  Dakota's  requirement  at 
proposed  NDAC  69-05.2-22-07.4.J,  that 
ground  cover,  prior  to  final  bond 
release,  must  be  n<rt  be  less  than  that 
required  to  control  erosion,  is 
substantively  identical  to  the 
requirement  for  groimd  cover  on  land 
developed  for  residential  or  commercial 
and  industrial  use  at  30  CFR 
816.116(b)(3).  North  Dakota's  proposed 
deletion  of  the  reference  to  "recreation" 
is  appropriate  because  proposed  NDAC 
69-05. 2-22-07.4.k  now  addresses 
standards  for  land  reclaimed  for  use  as 
recreation  (see  discussion  in  finding  No. 
10  below).  The.deletion  of  the  word 
"areas"  after  water  is  editorial  in  nature 
and  does  not  affect  the  substance  of  the 
rule.  As  stated  in  the  preceding  finding 
No.  8,  North  Dakota  explained  that  the 
term  "of  living  plants"  is  duplicative 
since  ground  cover  by  definition  is 
living  plants. 

Therefore,  the  Director  finds  that  the 
proposed  revisions  to  NDAC  69.05.2- 
22-07.4.J  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)  an9  approves  the 
proposed  revisions. 

10.  NDAC  69-05.2-22-07.4X  final 
Bond  Release  requirements  for  Ground 
Cover  and  Woody  Plant  Stocking  and 
Plant  Establishment  Standards  on  Areas 
Developed  for  Recreation 

OSM  required  at  30  CFR  934.16(bb) 
that  North  Dakota  revise  Chapter  II. 
Section  I  in  its  revegetation  docimient 
and  its  rule  at  NDAC  69-05.2-22- 
07(4)(j)  to  require  tree  and  shrub 
stocking  standards  that  meet  all 
requirements  in  30  CFR  816.116(b)(3), 
including  approval  by  the  appropriate 
State  agencies,  on  land  reclaimed  for 
use  as  recreation.  OSM  also  required     ; 
that  North  Dakota  also  provide 
dociunentation  of  consultation  with  and 
approval  from  the  appropriate  State 
agencies  for  the  ground  cover  standard 
in  Chapter  II.  Section  I  on  land 
reclaimed  for  use  as  recreation,  (finding 
No.  3.e.  60  FR  36213.  36219.  July  14. 
1995;  administrative  record  No.  ND-Y- 
10). 

In  response  to  the  required 
amendment  at  30  CFR  934.16(bb).  North 
Dakota  proposed  to  add  a  new  rule  at 
NDAC  69-05. 2-22-07.4.k.  concerning 
land  reclaimed  for  use  as  recreation, 
that  requires  (1)  Standards  for  woody 
plants  by  reference  to  NDAC  69-05.2- 
22-07.4e(l)  and  f.  iBxisting  approved 
rules  for  respectively,  revegetation  in 
general  and  fish  and  wildlife  habitat  or 


shelteibelts  standards,  and  (2)  groimd 
cover  not  less  than  that  required  to 
achieve  the  approved  postmining  land 
use. 

For  areas  developed  for  use  as 
recreation,  the  Federal  regulations  at  30 
CFR  816.116(b)(3)  (i)  through  (iii)  and 
817.116(b)(3)  (i)  through  (iii)  require, 
that  success  of  revegetation  be 
determined  on  the  basis  of  tree  and 
shrub  stocking  and  vegetative  ground 
cover  and  include  the  requirements  that, 
among  other  things.  (1)  Permit  specific 
or  programwide  minimum  stocldng  and 
planting  arrangements  shall  be  specified 
by  the  regulatory  authority  on  the  basis 
of  local  and  regional  conditions  and 
after  consultation  with  and  approval  by 
the  State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  (2)  trees  and  shrubs  coimted 
in  determining  such  success  shall  be 
healthy  and  have  been  in  place  for  not 
less  than  two  growing  seasons,  (3)  at 
least  80  percent  of  the  trees  and  shrubs 
used  to  determine  such  success  shall 
have  been  in  place  for  60  percent  of  the 
applicable  minimiun  period  of 
responsibility,  and  (4)  vegetative  ground 
cover  shall  not  be  less  than  that  required 
to  achieve  the  approved  postmining 
land  use. 

By  referencing  the  tree  and  shrub 
standards  at  previously  approved  NDAC 
69-05.2-22-07.4e(l)  and  f.  North 
Dakota  has  included  in  its  requirements 
for  final  bond  release  on  land  developed 
for  recreation,  woody  plant  (i.e.  tree  and 
shrub)  standards  that  are  no  less 
effective  than  the  requirements  in  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)  (i)  and  (ii).  North  Dakota's 
proposed  requirement  that  ground  cover 
must  not  be  less  than  required  to 
achieve  the  approved  postmining  land 
use  is  substantively  identical  to  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)(ui).  OSM  erred  in  its 
requirement  that  ground  cover 
standards  must  also  meet  the 
consultation  and  approval  requirement 
of  appropriate  State  agencies.  That 
requirement  is  only  appUcable  to  woody 
plants. 

Based  on  the  above  discussion,  the 
Director  finds  that  North  Dakota's 
proposed  revisions  to  NDAC  69-05.2- 
22-07.4.k  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)  and  817.116(b)(3).  The 
Director  approves  the  proposed 
revisions  to  NDAC  69-05.2-22-07.4.k. 

However,  because  North  Dakota  has, 
with  the  above  rule  revisions,  only 
partially  satisfied  the  requirement  at  30 
CFR  934.16(bb).  the  Director  is  revising 
30  CFR  934.16(bb)  to  state  that  North 
Dakota  must  revise  Chapter  n.  Section  C 
in  its  revegetatiota  document  to  require 


tree  and  shrub  stocking  standards  that 
meet  all  requirements  in  30  CFR 
816.116(b)(3),  including  approval  by  the 
appropriate  State  agencies,  on  land 
reclainied  for  use  as  recreation.  It 
should  be  noted  that  in  the  "Changes 
and  Legal  Effect"  column  of  the  side-by- 
side  comparison  chart  that  North  Dakota 
submitted  with  this  State  Program 
Amendment,  North  Dakota  stated  that  it 
would  make  the  appropriate 
modification  to  its  revegetation 
document  "once  these  rule  changes  are 
in  place" 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  we  received 
by  OSM,  and  OSM's  responses  to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  §  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  bom  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  North  Dakota  program 
(administrative  record  No.  ND-Y-01). 

The  U.S.  Natural  Resources 
Conservation  Service,  responded  on 
June  18, 1996  (administrative  record  No. 
ND-Y-07),  with  the  following  conunent 
concerning  the  performance  standards 
for  prime  farmland: 

The  [North  Dakota's]  previous  standards 
stated  that  crop  production  on  prime 
farmland  must  be  equal  to  or  greater  than  that 
of  approved  reference  areas  for  three 
consecutive  years.  It  now  states  that  annual 
average  crop  production  must  be  equal  to  or 
greater  than  that  of  approved  reference  areas 
for  a  minimum  of  three  crop  years. 

Our  understanding  of  this  change  is  that  it 
would  allow  the  performance  standards  to  be 
dependent  upon  the  selection  of  three  years 
of  yield  information  instead  of  the  last  three 
years  of  crop  production.  This  would  allow 
the  selection  of  the  most  optimimi  data  and 
may  not  truly  reflect  the  average  production 
of  the  permit  area.  This  change  seems  to 
weaken  the  language  related  to  the 
performance  standards. 

The  commenter  referred  to  the 
revisions  proposed  by  North  Dakota  at 
NDAC  69-05.2-22-07.3.C  and  69-05.2- 
26-0S.3.C.  North  Dakota  revised  these 
rules  to  require  a  demonstration  of 
restoration  of  productivity  on  prime 
fermland  prior  to  stage  3.  rather  than 
stage  4,  bond  release,  tising  the  average 
annual  yields  from  3  crop  years  rather 
than  fit>m  3  consecutive  crop  years.  It  is 
the  comparison  of  yield  data  from  the 
reclaimed  area  to  yield  data  &t>m 


nonmined  prime  farmland  (or  to  a 
technical  standard  determined  fitjm 
data  appUcable  to  the  reclaimed  and 
surrotmding  nonmined  prime  farmland) 
that  determines  whether  restoration  of 
productivity  is  successful.  Because  crop 
data  will  fluctuate  accordingly  for  both 
mined  and  nonmined  prime  farmland,  a 
meaningful  comparison  can  be  made 
whether  the  3  yeara  are  consecutive  or 
not.  In  addition,  because  the  Federal 
regulations  at  30  CFR  730.5(b)  only 
require  that  a  State's  laws  be  "in 
accordance  with"  and  "no  less  effective 
than"  the  Federal  regulations  meeting 
the  requirements  of  SMCRA,  the 
Director  does  not  have  the  authority  to 
require  standards  in  excess  of  the 
Federal  regulations  that  implement 
SMCRA.  For  this  reason,  the  Director  is 
not  requiring  that  North  Dakota  further 
revise  its  program  in  response  to  this 
comment. 

The  U.S.  Fish  and  WildUfe  Service 
responded  on  May  3, 1996 
(administrative  record  No.  ND-Y-04), 
that  the  proposed  changes  were  logical 
and  reasonable. 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  soUdt  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Qean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

OSM  solicited  EPA'sconctirrence 
with  the  proposed  amendment 
(administrative  record  No.  ND-Y-01). 
EPA  responded  on  April  30,  1996 
(administrative  record  No.  ND-Y-09), 
with  its  concurrence. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Piusuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  &t>m  the  SHPO  and  ACHP 
(administrative  record  No.  ND-Y-03). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  as  discussed  in: 

Finding  No.  1,  nonsubstantive 
revisions  reflecting  editcuial  changes  to 
include  the  new  names  of  the  U.S. 
Natural  Resoiuce  Conservation  Service 
and  the  North  Dakota  Department  of 
Health: 

Finding  No.  2.  NDAC  69-05.2-19- 
04.3  and  69-05. 2-22-07.3. c,  concerning 
substantive  revisions  that  are 
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substantively  identical  to  the 
coiiesponding  provisions  of  the  Federal 
regulations;  concenung  substantive 
revisions  that  are  substantively  identical 
to  the  corresponding  provisions  of  the 
Federal  regulations; 

Finding  No.  3.  NADC  69-05.2-09- 
02.8,  concerning  permit  application 
requirements  for  noncoal  waste 
disposals; 

Finding  No.  4, T^ADC  69-05.2-09-02. 
concerning  general  requirements  for  an 
annual  map; 

Finding  No.  5,  NADC  69-05.2-15- 
04.4a(2)c,  concerning  an  alternative 
method  for  determining  the 
requirements  for  soil  redistribution; 

Finding  No.  6,  NADC  69-05.2-1^ 
04.2,  concerning  performance  standards 
for  the  disposal  of  noncoal  wastes; 

Finding  No.  7,  NADC  69-05.2-22- 
07.3.C  and  4.d  and  NDAC  69-05.2-26- 
05.3.C,  concerning  requirements  for 
demonstrating  success  of  revegetation 
prior  to  stage  3  bond  release  on  prime 
farmland; 

Finding  No.  8.  NADC  69-05.2-22- 
07.4.i,  concerning  final  bond  release 
requirements  for  groimd  cover  on 
previously  mined  areas; 

Finding  No.  9.  NDAC  69-05-22- 
07.4.),  concerning  final  bond  release 
requirements  for  ground  cover  on  areas 
to  be  developed  for  water,  residential  or 
industrial  and  commercial  uses;  and 

Finding  No.  10.  NDAC  69-05-22- 
07.4.k,  concerning  final  bond  release 
requirements  for  ground  cover  and 
woody  plant  stocking  and  plant 
establishment  standards  on  areas 
developed  for  recreation. 

The  Federal  regulations  at  30  CFK 
part  934,  codifying  decisions  concerning 
the  North  Dakota  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  %vithout  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VL  Procedural  Datanninations 

1.  Executive  Order  12866 

This  rule  is  exempted  frcan  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actvial  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  vyithin  the  meaning  of 
section  102(c)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
coimterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  milUon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sid>iects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  April  2, 1997. 

Richard  |.  Seibel. 

Regional  Director,  Western  Regional  ■ 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  30  CFR 
part  934  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  934.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  4o  read  as  follows: 

f  934.15    Approval  of  North  Dakota 
regulatory  program  amendments. 


Original  amendment 
submission  date 


Dale  of  fintrf  pubica- 
tkxi 


CitationMescription 


March  20,  1996 April  28,  1997 


NDAC  69-055-09-02.8  -13-02,  -1 5-04.4a(2)c,  -19-04.2.  3.  -22-07.3.C,  4.d,  4.1,  -26-05.3.C; 
69-05,  22-07.4.],  .k;  changes  to  new  names  of  U.S.  Natural  Resource  Cortsen/ation  Service 
and  the  North  Dakota  De(wrtmenl  of  Health. 


3.  Section  934.16  is  amended  by 
revising  paragraphs  (aa)  and  (bb)  and 
adding  (oc)  to  read  as  follows: 

f  034.16    RegMkad  ptoyawn  amaodniaiita. 

(aa)  by  June  27, 1997,  North  Dakota 
shall  revise  Chapter  n,  Section  C  of  its 
revegetation  document  to  requin,  prior 
to  stage  3  bond  release  on  land 
reclaimed  for  use  as  prime  farmland,  the 
permittee  demonstrate  restoration  of 
productivity  using  three  crop  years. 

(bb)  By  June  27. 1997.  North  Dakota 
shall  revise  Chapter  II,  Section  C  in  its 
revegetation  dociunent  to  require  tree 
and  shrub  stocking  standards  that  meet 
all  requirements  in  30  CFR 
816.116(b)(3).  including  approval  by  the 
appropriate  State  agencies,  on  land 
reclaimed  for  use  as  recreation. 

(cc)  By  June  27. 1997.  North  Dakota 
shall  revise  ita  niles  at  NDAC  69-05.2- 
19-04.2,  "Performance  Standards  for 
Disposal  of  Noncoal  Wastes."  to  include 
placement  and  storage  standards  for  all 
types  of  noncoal  hazardous  wastes. 

(FR  Doc  97-10623  Filed  4-25-97;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Pails  1612. 1626,  and  1636 

Restrictions  on  Lobbying  and  Certain 
Other  Activities:  Restrictions  on  Legal 
Assistance  to  Aliens;  aient  identity 
end  Statement  of  Fecta 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Corrections  to  final  rules. 

SUMMARY:  This  doounent  contains 
corrections  to  three  final  rules 
published  on  April  21. 1997  (62  FR 
19398-19427).  The  rules  relate  to 
lobb3ring  and  certain  other  activities; 
restrictions  on  legal  assistance  to  aliens; 
and  client  identity  and  statement  of 
facts. 

EFFECTIVE  DATE:  The  rules  are  effective 
on  May  21, 1997. 

SUPPLEMENTARY  MFORMATKM:  As 
published  on  April  21, 1997  (62  FR 
19398-19427),  the  final  rules  contain 
errors  that  need  correction.  Accordingly, 
the  publications  are  corrected  as 
follows: 

{1612J    [ConacMl 

On  page  19404,  column  3,  in 
§  1612.2(b)(2),  insert  "does"  after 
"legislation"  the  first  time  it  appears. 

11626.10    [Conected] 

On  page  19415,  column  3.  in 
§  1626.10(e).  insert  "to"  after 
"pursuant". 


Part  1 636    fComctedJ     *<?:  i*' 

On  page  19420,  column  ^,  in  the  part 
heading,  delete  "identify"  and  insert 
"identity"  in  ita  place  to  read  as  follows: 
"PART  163&— CLIENT  IDENTITY  AND 
STATEMENT  OF  FACTS". 

Dated:  April  22. 1997. 
Victor  M.  Fortano, 

Genera/  Counsel. 

[PR  Doc  97-10822  Filed  4-25-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Oodcat  Na  96-180;  RM-886q 

Radio  Broadcasting  Services; 
Amargosa  Valley,  NV 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Amargosa  Valley 
Broadcastere,  allota  Channel  266A  to 
Amargosa  Valley,  NV.  as  the 
community's  firat  local  aural  broadcast 
service.  See  61  FR  48659.  September  16. 
1996.  Channel  266A  can  be  allotted  to 
Amargosa  Valley  in  compliance  with 
the  Commission's  miniiniiin  distance 
separation  requiremente  without  the 
imposition  of  a  site  restriction,  at 
coordinates  36-38-38  North  Latitude 
and  116-23-58  West  Longitude.  With 
this  action,  this  procee4ing  is 
terminated. 

DATES:  Effective  June  2. 1997.  The 
window  period  for  filing  applications 
will  open  on  Jime  2. 1997.  and  close  on 
July  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  fC  Shapiro.  Mass  Media  Biueau, 
(202)  41ft-2180. 

SUPPLBIENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-180. 
adopted  April  9. 1997,  and  released 
April  18. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800.  2100  M  Street. 
NW..  Suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  ot  "ntle  47  of  the  Code  of 
Federal  Regulations  is  ammded  as 
follows: 

PAHT73-(AMENDED1 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AadMfitjr:  Sees.  303, 48  Sut.  as  amended, 
1062: 47  U.S.C  154,  as  amended. 

173.202   (Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotmente  under  Nevada,  is  amended 
by  adding  Amargosa  Valley,  Channel 
266A. 

Federal  Communications  Gomminion. 

foha  A.  Karouos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc  97-10845  Filed  4-25-07;  8:45  ara) 

aauNG  CODE  snt-ei-f 


FEDERAL  COMMUNICATIONS 
COMM»SION 

47CFRPart73 

[MM  Oodcat  No.  96-236;  RM-60OV]  ' 

Radto  Broadcasting  Services;  Walts 
Village.  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Phillip  W.  O'Bryan.  allota 
Channel  223A  to  Wake  Village,  Texas, 
as  the  ccnnmunity's  first  local  FM 
service.  See  61  FR  63809.  December  2. 
1996.  Chaimel  223A  can  be  allotted  to 
Wake  Village  in  compliance  with  the 
Commission's  minimnni  distance 
separation  requirements  with  a  site 
restriction  of  3.4  kilometers  (2.1  miles) 
northeast  in  order  to  avoid  a  short- 
spacing  conflict  with  an  application  fw 
Channel  224C2  at  Blossom,  Texas.  The 
coordinates  for  Channel  223A  at  Wake 
Village  are  33-25-09  NL  and  94-04-18 
WL.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  June  2, 1997.  The 
window  period  for  filing  applications 
will  open  on  June  2, 1997,  and  close  on 
July  2, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-236, 
adopted  April  9, 1997,  and  released 
April  18, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
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Center  (Room  239).  1919  M  Stoeet.  NW.. 
Waahiii^on,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor, 
rrS.  Inc.  (202)  857-3800.  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037. 

List  ofSolMectB  in  47  Cn  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulatioiu  is  amended  as 
follows: 

PARTTS-fAMENOEp] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AodMrily:  Sacs.  303, 4«  SUt.  as  amnded. 
1082:47  U.S.C  1S4,  as  amended. 

|7&2tt   (AiMnda4 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Wake  Village,  Channel  223A. 

Fedaal  Cammunicatkms  Cammiarioa. 

Quef,  AUocatiaiu  Branch,  Policy  and  Jfu/e* 
DMikm.  Man  ktmiia  Bureau. 
(FR  Doa  97-10851  Filed  4-2S-«7;  8:45  am) 
I  ooet  sns-tt-p 


DEPARTMENT  OF  COMMERCE 

NrtOIWl  OCMfliC'  Mftd  AbiKMplMilc 
Am  IM  nsu  BUun 

50OFRP«t«7« 

PodielNo.  M1107312-7ttt1-02:  LO. 
042297CI 

riahari—  of  Ilia  Exdualva  Economic 
Zoiw  Off  AJMka;  Paclfte  Cod  Ftohary 
Category  by  Vaaaala  Uaing  Traert  Qaar 
In  Bycatoh  Umltatton  Zona  1 

AQENCr:  National  Marine  Fishwies 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


r:  NMFS  is  closing  directed 
fishing  for  the  Pacific  cod  fishery 
category  by  vessels  using  trawl  gear  in 
Bjfcatch  L^nitation  Zone  1  (Zone  1)  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1997 
bycatch  allowance  of  C.  bairdi  Tanner 
crab  appotticmed  to  the  trawl  Pacific 
cod  fishery  category  in  Zjoob  1. 
ffFECnVE  DATE:  1200  brs,  Alaska  local 
time  (A.l.t.).  April  23, 1997,  through 
2400  hrs,  Alt..  December  31, 1997. 
FOR  RMTICH  MTOfMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPlBefTARY  mfonmation:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Ooundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  this  Magnuson-Stevens 
Fishery  Conservaticm  and  Management 
Act  Fishing  by  U.S.  vessels  is  govamed 


by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  bycatch  allowance  of  C.  bairdi 
Tanner  crab  for  2k>ne  1  of  the  BSAI 
trawl  Pacific  cod  fishery  category, 
which  is  defined  at  $  679.21(e)(3)(iv)(E). 
was  establi^ed  by  the  Final  1997 
Harvest  Specifications  of  Groimdfish  (62 
FR  7168.  February  18. 1997)  as  177,632 
uiimals.  On  March  24, 1997,  NMFS 
published  a  final  rule  implementing 
Amendment  41  to  the  FMP  (62  FR 
13839).  Amendment  41  amended  Table 
7  of  the  final  specificaticms.  The  revised 
bycatch  allowance  for  C.  bairdi  Tanner 
crab  for  Zone  1  for  the  BSAI  trawl 
Pacific  cod  fishery  category  is  133.224 
animals. 

In  accordance  with  §  679.21(e)(7)(ii). 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  1997 
bycatch  allowance  of  C.  bairdi  Tanner 
crab  apportioned  to  the  trawl  Pacific 
cod  fishery  in  Zone  1  has  been  caught 
Consequently,  NMFS  is  prohibiting 
directed  fishing  far  the  Pacific  cod 
fishery  category  by  vessels  using  trawl 
gear  in  Zone  1. 

Maximum  retainable  bycatch  amounts 
for  applicdble  gear  t3rpes  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 


This  action  is  reqtiiied  by  50  CFR 
679.21  and  is  exempt  from  review  imder 
E.0. 12866. 

Ao&erity:  16  U.S.C  1801  at  tag. 

Dated:  April  22, 1997. 
GeerBsH*  Daicy. 

Acting  Director,  Office  ofSustainaNe 
FiMheries,  National  Marine  Fisheriet  Service. 
[FR  Doc  97-10840  nied  4-23-97;  2:15  pm) 


Federal  Keoater  /  Vol.  62.  No.  81  /  Mondav.  Anril  28.  1007  /  Prnnn«<>H  RnU 


^897 


Proposed  Rules 


Federal  Kegistar 
VoL  62.  No.  81 

Monday,  ^iril  28,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  ntaking  prior  to  the  adoption  of  the  final 
rules. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

HouaehoM  Products  Containing 
Petroleum  Diatillatee  and  Other 
HydrocartMMia;  Advance  Notioe  of 
Prepoeed  Rulemaking;  ^rtenaion  of 
Comment  Period 

AGBICY:  Consumer  Product  Safety 

Commission. 

ACTION:  Extensicm  of  ccMnment  period 

for  advance  notioe  of  proposed 

rulemaking. 


:  There  are  child-resistant 
packaging  standards  in  effect  under  the 
Poison  Prevention  Packaging  Act 
("PPPA")  for  some  products  that 
contain  petroleimi  distillates  or  other 
hydrocarbons.  In  the  Federal  Roister  of 
February  26, 1997,  the  Consumer 
Product  Safety  Commission  ("CPSC"  m 
"Commission")  published  an  advance 
notice  of  proposed  rulemaking 
("ANPR")  requesting  comments  on 
whethw  additional  products  containing 
these  substances  shoiild  be  sub)ect  to 
child-resistant  packaging  standards.  62 
FR8659. 

As  requested  by  the  Chemical 
Specialties  Manufacturers  Association 
("CSMA"),  the  Commission  is  extending 
the  period  for  receiving  written 
comments  on  the  ANPR. 
DATES:  Written  comments  in  response  to 
the  ANPR  must  be  received  l^  the 
Commissicm  by  ^lly  11, 1997. 
AOOHESSESS:  Comments,  i»eferably  in 
five  copies,  should  be  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Room  502. 4330  East-West  Highway, 
Bethesda.  Maryland  20814;  telephone 
(301)  504-0800.  Alternatively, 
comments  may  be  filed  by  telefacsimile 
to  (301)  504-0127  or  by  e-mail  to  cpsc- 
osScpscgov.  Comments  should  be 
captioned  "Comments  on  ANPR  for 
Petroleum  Distillates."  ,    , 


FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Barone.  Directorate  for 
Epidemiology  and  Health  Sciences, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0477,  ext.  1196. 

SUPPLBIBITARY  INFORMATION:  Existing 
PPPA  standards  require  child-resistant 
packaging  for  some  products  that , 
contain  petroleum  distillates  or  other 
hydrocarbons.  Aspirati<m  of  small 
amounts  of  these  chemicals  into  the 
lung  can  cause  chemical  pneumonia, 
pulmonary  damage,  and  death. 

In  the  Federal  Roister  of  Febnary 
26, 1997,  the  CPSC  published  an  ANPR 
that  initiated  a  nilemaking  proceeding 
to  amsider  whether  additional 
household  products  containing 
petroleiun  distillates  and  other 
hydrocaiboos  should  be  nil^ect  to  VFPK 
standards.  62  FR  8659.  The  Commission 
solicited  written  comments  frtnn 
interested  persons  concerning  these 
risks.  theTBgulatoiy  alternatives 
discussed  in  the  ANPR.  other  possible 
means  to  address  the  risks,  and  the 
econrunic  impacts  of  the  various 
regulatory  ahismatives.  The  Commission 
provided  for  a  75-day  comment  period, 
which  expires  May  12. 1997. 

CSMA  requested  a  60-day  extension 
of  the  comment  period,  which  it  stMed 
was  needed  due  to  the  breadth  of  issues 
involved.  CSMA  also  stated  that 
additicmal  time  was  needed  to  complete 
the  processing  of  its  request  for  CPSC 
documents. 

CSMA  represents  many  companies 
that  manufacture  products  that  contain 
petn^um  distillates  or  other 
hydrocarbons.  Therefore,  the 
infcumation  that  they  can  supply 
concerning  these  issues  is  important  to 
the  rulemaking'  Accordingly,  the 
Commissian  granted  its  request  for  an 
extension  of  die  comment  period,  and 
extends  the  period  for  sulnnission  of 
written  comments  to  July  11, 1997. 

Dated:  April  22, 1997. 
Sad7eE.Dann. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc  97-10821  FUed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiealon  ^ 

ISCFRChaptorl 

[Docket  Noa.  RII96-1^4)00  and  niM7-«- 
0001 

ripeane  vuswnier  MMBaon  psuaon 
for  Expedhed  Complaint  Procedures; 
Interstala  Nabral  Qss  AssodsHon  of 
Amerlcs  Petition  for  Rulemaking 

April  17. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE 

ACTION:  Petitions  for  rulemaking. 

SUMMARY:  Two  petitions  for  rulemaking 
have  been  filed  with  the  Commission 
that  prr^Mse  certain  procedures  for  the 
expedited  consideration  of  complaints 
concerning  the  services  of  interstate 
natural  gas  pipelines.  The  Commission 
is  providing  a  period  bx  comment  on 
these  propoeals. 

OATES:  Conmients  are  due  on  at  before 
May  16, 1997. 

ADDRESSES:  Submit  conmients  to 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,"Washington  DC 
20426. 

POR  FURTHER  SIRMMATION  CONTACT: 
Lois  D.  Cashell,  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426. 

SUPPLBnfTARY  SrORMATION:  Take 
notice  that  on  April  3. 1997.  the 
Pipeline  Customer  Coalition  (the 
CoaUtion)  filed  a  petition  in  Docket  Na 
RM96-12-000.  requesting  the 
Commission  to  adopt  certain  expedited 
procedures  for  the  considoation  of 
formal  complaints  concerning  die 
services  of  interstate  natural  gas 
pipelines.  Take  notice  also  that  on  A{»il 
10. 1997.  the  Interstate  Natural  Gas 
Association  of  America  (INGAA)  filed  a 
petition  in  Docket  No.  RM97-4-000, 
requesting  the  Commission  to  adopt  an 
alternative  to  the  CoaUtion's  proposal. 

The  Coalition's  April  3, 1997  proposal 
amends  an  earlier  filed  petition 
submitted  on  May  31, 1996.  The  April 
3  petition  requests  the  adoption  of 
regulations  that  would  (1)  require  each 
interstate  pipeline  to  include  in  its  tariff 
a  procedure  fw  addressing  informally 
whatever  ccHnplaints  are  presented  to  it 
by  any  of  its  customers,  (2)  provide  for 
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the  codification  of  the  Commission 
Staff's  Enforcement  Task  Force  Hot  Line 
procedures,  and  (3)  provide  specific 
criteria  defining  the  subject  matter  and 
other  procedural  foctors  required  of 
complaints  that  would  qualify  for 
expedited  Commissicm  resolution. 

INGAA  opposes  the  Coalition's 
amended  petition.  INGAA 's  April  10, 
1997  alternative  proposal  (1)  initially 
requires  informal  negotiations  between 
representatives  of  the  complainant  and 
the  natural  gas  company;  iZ)  if  the 
negotiations  are  unsuccessful,  the 
complainant  could  then  utilize  a 
codified  Hot  Line  procedure  to  seek 
advice  from  Conunission  Staff;  and  (3) 
if  the  Hot  Line  procedure  is 
unsuccessful,  the  complainant  would 
either  ask  the  natural  gas  company  to 
agree  to  arbitration,  or  the  complidnant 
could  initiate  a  formal  complaint  under 
Rule  206  (18  CFR  385.206),  with 
expedititm  obtainable  at  the 
Commissicm 's  discretion,  after  a 
recommendation  by  the  Hot  Line  Staff. 

Any  person  desiring  to  be  heard  on 
the  Coalition's  and  INGAA 's  petitions  is 
invited  to  submit  written  comments  on 
the  mattOTS  and  issues  raised  by  the 
respective  proposals.  Additionally, 
commoits  should  be  submitted 
electnmically.  Participants  can  submit 
comments  on  computer  diskette  in 
WordPerfect®  6.1  or  lower  format  or  in 
ASCn  format.  %vith  the  name  of  the  filer 
and  Docket  Nos.  RM96-1 2-000  & 
RM97-4'-000  on  the  outside  of  the 
diskette.  Copies  of  the  Coalition's  and 
INGAA's  petitions,  and  all  written 
comments  that  are  received,  will  be 
placed  in  the  Commission's  public  files 
and  will  be  available  for  inspection  in 
the  Commission's  Public  Reference 
Room  at  888  First  Street.  NE.. 
Washington.  DC  20426.  All  comments 
must  be  filpd  oo  or  before  May  16. 1997. 

iD. 


Seartary. 

(PR  Doc  97-10804  Filed  4-25-97;  8:45  ami 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart281 

DIrtrtot  of  Columbia;  Appraval  of 
UndMnground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Imitative 
determination,  public  hearing,  and 
public  commoit  period. 


SUMMARY:  The  District  of  Columbia  has 
applied  for  approval  of  its  underground 
storage  tank  program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  District  of  Columbia's 
application  and  has  made  the  tentative 
decision  that  the  District  of  Columbia's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  The 
District  of  Columbia's  application  for 
approval  is  available  for  public  review 
and  comment.  A  public  hearing  will  be 
held  to  solicit  comments  on  the 
application  unless  insufficient  public 
interest  is  expressed. 

DATES:  Unless  insufficient  public 
interest  is  expressed  in  holding  a 
hearing,  a  public  hearing  will  be  held  on 
June  5. 1997.  However,  EPA  reserves  the 
right  to  cancel  the  public  hearing  if 
sufficient  public  interest  in  a  hearing  is 
not  communicated  to  EPA  in  writing  by 
May  29,  1997.  EPA  will  d^ennine  by 
June  2. 1997,  whether  there  is  sufficient 
interest  to  hold  the  public  hearing.  The 
District  of  Columbia  will  participate  in 
any  public  heariftg  held  by  EPA  on  this 
subfect.  All  written  comments  on  the 
District  of  Columbia's  application  for 
program  approval  must  be  received  by 
4:30  p.m.  on  May  29.  1997. 

ADDRESSEES:  Copies  of  the  District  of 
Columbia's  application  for  program 
approval  are  available  between  8:30  a.m. 
to  4:30  p.m.  at  the  following  locations 
for  inspection  and  copying: 

Location:  D.  C.  Department  of* 
Consumer  and  Regulatory  Affairs, 
Environmental  Regulation 
Administration  Underground  Storage 
Tank  Branch,  2100  Martin  Luther  King, 
Jr..  Avenue,  S.E.,  Suite  203,  Washington, 
D.C.  20020-5732. 

Contact:  Dr.  V.  Sreenivas,,  Program 
Manager. 

Telephone:  201-645-6080  ext.  3009. 

Contact:  Laura  Gilbert.  Environmental 
Legislative  Analyst. 

Telephone:  201-645-6080  ext.  3007. 

Location:  United  States 
Environmental  Protection  Agency, 
Docket  Clerk,  Office  of  Underground 
Storage  Tanks.  1235  Jefferson  Davis 
Highway  .Arlington.  VA  22202. 

Telephone:  (703)  603-9231. 

Location:  United  States 
Environmental  Protection  Agency. ' 
Region  m  Library,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107. 

Contact:  Hazardous  Waste  Technical 
Inf(Mination  Center; 

Telephone:  (215)  566-5534  or  (215) 
566-5364. 


Written  comments  should  be  sent  to: 
Karen  L.  Bowen,  Program  Manager, 
State  Programs  Branch,  (3HW60),  U.S. 
EPA  Region  III,  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107.  (215) 
566-3382. 

Unless  insufficient  public  interest  is 
expressied.  EPA  will  hold  a  public 
hearing  on  the  District's  application  for 
program  approval  on  June  5. 1997.  at 
7:00  p.m.  at  the  Department  of 
Consumer  &  Regulatory  Affaire. 
Environmental  Regulation 
Administration,  2100  Martin  Luther 
King,  Jr.  Avenue,  SE.,  Room  300. 
Washington,  DC  20020. 

Anyone  who  wishes  to  learn  whether 
or  not  the  public  hearing  on  the 
District's  application  has  been  cancelled 
should  telephone  after  June  2. 1997,  the 
EPA  Program  Manager  listed  above  or 
Dr.  Venkataiah  Sreenivas,  Chief,  UST 
Branch,  DC  Department  of  Consumer 
and  Regulatory  Affairs,  Environmental 
Regulation  Administration,  (202)  645- 
6080.  ext.  3009. 

FOR  FURTHER  INFORMATKJN  COflTACT: 
Karen  L.  Bowen.  State  Programs  Branch 
(3HW60).  U.S.  EPA  Region  Iff.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  566-3382. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  lieu  of  the  Federal 
underground  storage  tank  (UST) 
program.  EPA  may  approve  a  State 
program  if  the  Agency  finds  pursuant  to 
section  9004(b),  42  U.S.C.  6991c(b),  that 
the  State  program  is  "no  less  stringent" 
than  the  Federal  program  in  all  seven 
elements  set  forth  at  section  9004(a)  (1) 
through  (7),  42  U.S.C.  6991c(a)  (1) 
through  (7),  and  meets  the  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8)  and  also  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  6991c(a)). 

B.  District  of  Columbia 

The  District  of  Columbia  Department 
of  Consumer  and  Regulatory  Affairs 
(DCRA),  is  the  implementing  agency  for 
UST  activities  in  the  District,  a 
jurisdiction  recognized  as  a  "State" 
pursuant  to  Section  1004(31)  of  RCRA. 
The  Underground  Storage  Tank  Branch 
of  DCRA  is  dedicating  a  substantial 
effort  to  prevent,  control  and  remediate 
UST-related  groimdwater 
contamination.  The  Underground 
Storage  Tank  Branch  maintains  a  strong 
field  presence  and  works  closely  with 
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the  regulated  community  to  ensure 
compliance  with  regulatory 
requirements. 

The  scope  of  the  District  of  Columbia 
UST  Program  extends  beyond  the  scope 
of  the  Federal  UST  Program,  tot 
example: 

•  In  addition  to  the  approximately 
3,780  USTs  covered  by  both  the  Federal 
and  District  programs,  the  District  also 
regulates  an  estimated  2,250  USTs  each 
containing  1100  gallons  or  mora 
containing  heating  oil. 

•  A  broad  range  of  persons  are 
required  to  report  suspected  releases, 
not  just  owners  and  operators,  as 
required  by  the  Federal  program. 

In  addition,  certain  requirements  of 
the  District's  program  are  more  stringent 
than  the  analogous  requirements  of  Uie 
Federal  UST  Program.  For  example: 

•  The  District's  new  tank 
performance  standards  are  more 
stringent  than  the  Federal  new  tank 
performance  standards,  requiring  all 
new  petroleum  USTs  installed  after  the 
effective  date  of  the  regulations  to  be  of 
double  walled  construction  or  to  have 
other  secondary  containment. 

•  Under  the  District's  program 
hazardous  substance  USTs  were 
required  to  have  met  the  new  tank 
performance  standards  or  to  have  been 
upgraded  by  December  22, 1994.  The 
federal  regulations  do  not  require  this 
until  December  22, 1998. 

•  The  District  of  Columbia's  release 
detection  requirements  are  more 
stringent  than  those  of  the  Federal 
regulations  in  that  the  use  of  monthly 
inventory  control  combined  with  annual 
tightness  testing  was  eliminated  as  an 
acceptable  method  of  release  detection 
effective  December  22, 1994.  The 
Federal  regulations  continue  to  allow 
monthly  inventory  control  combined 
with  annual  tightness  testing  as  an 
acceptable  method  of  release  detection 
until  December  22, 1998. 

•  The  District  of  Colimibia  requires 
UST  systems  within  100  feet  of  a 
subway  to  meet  additional 
requirements. 

•  The  District  of  Coliunbia  requires 
all  piping  for  hazardous  substance  USTs 
and  pressurized  piping  for  petroleum 
USTs  to  be  equipped  with  secondary 
containment.  Federal  regulations  do  not 
require  such  secondary  containment. 

•  The  District  of  Columbia 
regulations  go  beyond  the  Federal 
regulations  in  that  the  District 
regulations  on  corrective  action 
establish  specific  requirements  for  the 
disposal  of  c(mtaminated  soils,  require 
preparation  of  a  Quality  Assurance/ 
Quality  Control  Plan,  include  specific 
standards  for  water  and  soil  quality  and 


include  special  procedures  for  closure 
of  contaminated  sites. 

Any  contaminated  soils  that  are 
stockpiled  on  site  are  required  to  be 
treated  or  removed  within  30  days. 
There  is  no  Federal  regulation  requiring 
pile  removal  within  30  days. 

The  District  of  Coliunbia  requires 
sellere  of  real  property  to  notify 
prospective  purchasere  in  writing  of 
tanks  existing  on  the  property  or 
previously  removed  from  the  property. 
The  Federal  regulations  do  not  have  a 
similar  requirement. 

The  D.C  Department  of  Consimter 
and  Regulatory  Afhirs  submitted  an 
official  application  fot  approval  on 
October  4, 1996.  Prior  to  its  submission, 
the  IXstrict  of  Columbia  provided  an 
opportimity  lot  public  notice  and 
comment  in  the  development  of  its 
undwground  stwage  tanltprogram,  as 
required  by  40  CFR  281.50(b).  EPA  has 
reviewed  the  District's  application,  and 
has  tentatively  determined  that  the 
District's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  However,  EPA  intends  to 
review  all  timely  received  public 
comments  {Hior  to  making  a  final 
decision  on  whether  to  grant  approval  to 
the  District  of  Columbia  to  operate  its 
prooam  in  lieu  of  the  Federal  program. 

EPA  is  aware  that  the  District  of 
Columbia  intends  to  transfer  its 
underground  storage  tank  program  from 
the  Department  of  Consumer  and 
Regulatory  Affairs  to  the  Department  of 
Health.  EPA  invites  comment  on  this 
planned  transfer  of  functions. 

In  accordance  with  Section  9004  of 
RCRA,  42  U.SjC.  6991c,  and  40  CFR 
281.50(e),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  decision  on  Jime 
5,1997,  at  7:00  p.m.  at  the  Department 
of  Consumer  &  Regulatory  Affairs, 
Environmental  Regulation 
Administration,  2100  Martin  Luther 
King,  Jr.  Avenue.  S.E.,  Room  300. 
Washhigton.  D.C  20020.  unless 
insufficient  public  interest  is  expressed. 
The  public  may  also  submit  written 
comments  on  EPA's  tentative 
determination  until  May  29, 1997. 
Copies  of  The  District's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addressees"  section  of  this  notice. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  public  hearing,  if  a 
hearing  is  held,  and  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  approval  to  the  District 
of  Columbia.  EPA  will  give  notice  of  its 
final  decision  in  the  Federal  Register. 
the  document  will  include  a  summary 
of  the  reasons  for  the  final 


determinaticm  and  a  response  to  all 
significant  comments. 

Cooqiliaiioe  With  ExecntiTe  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Secticm  6  of  Execiitive 
Order  12866. 

Unfimded  Mandates  KafiDnn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the.  efiiects  of  certain 
regulatory  actions  on  State,  local,  and 
trmal  governments  and  the  private 
sectOT.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
rBgulatfxy  alternatives  analyses  fat 
proposed  and  foial  rules  with  Federal 
mandates,  as  defined  fay  the  UMRA.  that 
may  result  in  axpenditurBS  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  &  private  sector,  of 
$100  million  or  more  in  any  one  yeer. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million,  or  more. 

Today's  proposed  rule  contains  no 
Federal  mandates  for  State,  local  or 
tribal  governments  or  the  private  sector 
for  two  reasons.  First,  today's  action 
does  not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  District 
of  Columbia  program  are  already 
imposed  by  the  District  and  sufaiject  to 
District  law.  Second,  the  Act  also 
generally  excludes  from  the  definition 
of  a  "Federal  mandate"  duties  that  arise 
from  participation  in  a  volimtary 
Federal  program.  The  District  of 
Columbia's  participation  in  an 
authorized  UST  program  is  vohmtary. 

Even  if  today's  proposed  rule  did 
ccmtain  a  Fedotal  mandate,  this  rule  will 
not  result  in  annual  expenditures  of 
$100  million  or  more  for  State,  local, 
and/or  tribal  governments  in  the 
aggregate,  or  the  private  sector.  Costs  to 
State,  local  and/or  tribal  governments 
already  exist  under  the  District  of 
Columbia  program,  and  today's  action 
does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact. 
EPA's  approval  of  state  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sectw. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significanUy  or  uniquely  afiiect  small 
governments,  section  203  of  the  UMRA 
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requires  Q'A  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  afiisct 
small  govemmoits.  The  ^ency 
recognixee  that  although  small 
governments  may  own  and/or  operate 
USTt.  they  are  ahsedy  subject  to  the 
reguJatwy  requirements  under  existing 
District  law  which  are  being  authorized 
by  EPA.  and.  thus,  are  not  subject  to  any 
additional  significant  at  unique 
requirements  by  virtue  of  this  program 
approval. 

CertificatiM  Uader  the  Kegolatory 

"    "'"    Act 


EPA  has  determined  that  this 
authorization  will  not  have  s  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  regulatory 
requiremoits  under  existing  State  law 
which  are  being  authorized  by  EPA. 
EPA's  authorization  does  not  impose 
any  additional  burdens  on  these  small 
entitias.  This  is  because  EPA's 
authorizatioo  would  simply  lesuh  in  an 
administrative  change,  ratfaar  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Therefore.  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amendMl  by  the 
Small  Business  R^ulat(»y  Enforcement 
Fairness  Act  Pursuant  to  the  provision 
at  5  U.S.C  605(b).  I  hereby  certify  that 
this  authorization  trill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  District  law 
to  which  small  entities  are  already 
subject,  h  does  not  impose  any  new 
burdens  on  small  entities.  This 
proposed  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Lin  of  Sdiiects  IB  40  CFR  Part  201 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 


:  This  document  is  issued  under 
the  mitfaority  of  Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  as  amended 
42  U.S.C  6991c 

Dated.  April  3. 1997. 
W.  Mcked  McCabe. 
Hegionoy  ildminiftrntar. 
IFR  Doc  97-10885  Filed  4-25-47;  8:45  ami 


FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[MM  Docket  No.  ST-IIS,  RM-0060] 

Radto  Broadcasting  ServiCM: 
Evargladaa  City,  FL 

AGENCY:  Federal  Communications 

Commissicm. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petitimi  filed  by  Keith 
L.  Reising  requesting  the  allotment  of 
Channel  224A  to  Everglades  City, 
Florida,  as  that  community's  first  local 
broadcast  service.  The  coordinates  for 
Channel  224A  at  Everglades  Qty  are  25- 
52-16  and  81-22-49.  There  is  a  site 
restriction  1.3  kilometers  (0.8  miles) 
north  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  June  9, 1997,  and  reply 
comments  on  or  before  June  24, 1997. 
ADOnCHCS.  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FOC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Keith  L.  Reising. 
1680  Hwy  62  NE.  Corydon.  Indiana 
47112. 

FON  FURTNEN  WrOHMATICN  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SU^mSBimmNFOMMAnON:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.97-116,  adopted  April  9, 1997,  and 
released  April  18, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
JalmA.Kan«tM, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[PR  Doc  97-10849  Filed  4-25-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-1 17,  RM-S009] 

Radio  Broadcasting  Sarvksas;  Wray 
andOtls,CO 

AQENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  New  Directions  Media,  Inc.. 
licensee  of  Station  KATR-FM,  Channel 
252C2,  Wray,  Colorado,  requesting  the 
substitution  of  Channel  252C1  for 
Chaimel  252C2  at  Wray.  as  well  as  the 
reallotment  of  Channel  252C1  from 
Wray  to  Otis,  Colorado,  and 
modification  of  the  license  for  Station 
KATR-FM  to  specify  Otis  as  its 
community  of  Ifoense,  pursuant  to  the 
provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  Coordinates  used 
for  Channel  252C1  at  Otis  are  40-08-54 
and  102-57-^8. 

DATES:  Comments  must  be  filed  on  or 
before  June  9,  1997,  and  reply 
comments  on  or  before  June  24, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  New  Directions 
Media.  Inc.,  Attn:  Robert  D.  Zelhner, 
President.  PjO.  Box  2475,  Greeley,  CO 
80632. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPIEMENTARV  INFORMATION:  lliis  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-117.  adopted  April  9. 1997,  and 
released  April  18, 1997.  The  foil  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
StiBet,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
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Transcription  Service.  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membere  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  97-10848  Filed  4-25-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  97-120,  RM-9064] 

Radio  Broadcasting  Sarvicas;  Gideon, 
MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docvunent  requests 
comments  on  a  petition  filed  by  Gideon 
Radio  Company  proposing  the  allotment 
of  Channel  280 A  to  Gideon.  Missouri,  as 
that  community's  firat  local  broadcast 
service.  The  coordinates  for  Channel 
280A  are  36-32-10  and  89-49-18. 
There  is  a  site  restriction  12.9 
kilometers  (8  miles)  northeast  of  the 
commimity. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  9. 1997.  and  reply 
comments  on  or  before  June  24. 1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  M. 
Pelkey,  Haley,  Bader  &  Potts,  4350 
North  Fairfax  Drive.  Suite  900. 
Arlington.  Virginia  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPl^MENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
97-120,  adopted  April  9, 1997,  and 
released  April  18, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC.  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  iniormatioD  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-10847  Filed  4-2&-97: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  No.  97-118,  RM-9061] 

Radio  Broadcasting  Sarvicas; 
Walhalla,MI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Roger 
Lewis  Hoppe  II,  proposing  the  allotment 
of  Channel  274A  to  Walhalla,  Michigan, 
as  that  community's  first  local  broadcast 
service.  The  coordinates  for  Channel 
274A  are  43-56-48  and  86-07-18. 
Canadian  concurrence  will  be  requested 
for  the  allotment  of  Channel  274A  at 
Walhalla. 

DATES:  Comments  must  be  filed  on  or 
before  June  9, 1997.  and  reply 
comments  on  or  before  June  24, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  as  foUows:  Roger  Lewis 
Hoppe  n.  12013  U.S.  31  South.  Bear 
Lake.  Michigan  49614. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  41&-2180. 
SUPPIEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-118.  adopted  April  9, 1997,  and 
released  April  18, 1997.  TTie  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Sti«et,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  bom  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
hic,  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CommissioD. 
Joha  A.  Karousos, 

Qiief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-10846  Filed  4-25-97;  8:45  ami 
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FEDERAL  COMMUNICA-nONS 
COMMISSION 

47CFRPart73 

[MM  Dodwt  No.  97-119.  RM-007?] 

Radio  Broadcasting  Sarvicas;  Victor, 
MT 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  West 
Wind  Broadcasting  proposing  die 
allotment  of  Channel  289A  to  Vidor. 
Montana,  as  that  community's  first  local 
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broadcast  service.  The  coordinates  for 
Chaiinel  289A  at  Victor  are  46-25-06 
and  114-08-54.  Canadian  concurrence 
will  be  requested  for  this  allotment. 

OATES:  Comm«its  must  be  filed  on  or 
before  Jime  9. 1997,  and  reply 
comments  on  or  before  Jime  24, 1997. 

AOORE88CS:  Federal  Communications 
Commissicm.  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitionw.  as  foUows:  Victor  A.  Michael. 
Jr..  President.  West  Vind  Broadcasting, 
c/o  Magic  Qty  Media.  1912  Capitol 
Avenue.  Suite  300.  Cheyenne,  Wyoming 
82001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPtEiCNTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.97-119,  adopted  April  9, 1997.  and 
released  April  18. 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Refisrence  Center  (Room 
239).  1919  M  Street,  NW..  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Suite  140. 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSnlqecta  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
lohn  A.  KannM*. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-10850  Filed  4-25-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Doctot  No.  960318084-6199-03;  U). 
071566q 

RIN  0648-nAQ56 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Naval  Activities 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  On  March  11. 1997.  the  U.S. 
Navy  submitted  a  petition  to  NMFS 
amending  its  June  7, 1996,  application 
and  requesting  a  modification  to  the 
proposed  effective  date  of  the 
regulations  proposed  by  NMFS  issuing 
an  incidental  small  take  exemption 
under  the  Marine  Mammal  Protection 
Act  (MMPA)  to  take  a  small  number  of 
marine  mammals  incidental  to  shock 
testing  the  USS  SEA  WOLF  submarine  in 
the  offshore  waters  of  the  U.S.  Atlantic 
coast  in  1997.  By  this  notice,  NMFS,  in 
accordance  with  the' Navy's  request, 
amends  the  proposed  regulations  to 
make  them  effective  from  April  1 
through  September  30,  1998  and  1999. 
NMFS  invites  comment  on  this 
modification. 

OATES:  Comments  must  be  received  no 
later  than  May  28. 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Michael  Payne.  Chief. 
Marine  Mammal  Cons<>rvation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226.  A  copy  of  the  March 
11, 1997  petition,  the  application,  or  the 
proposed  rule  may  be  obtained  by 
writing  to  the  above  address, 
telephoning  the  person  below  (see  FOR 
FURTHER  INFORMATKM  CONTACT)  or  by 
leaving  a  voice  mail  request  at  (301) 
713-4070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS.  (301) 
713-2055. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 


geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 
taking  wiH  have  a  negligible  impact  on 
the  species  or  stock(s)  of  marine 
mammals,  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  uses,  and 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

On  Jime  7, 1996,  NMFS  received  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  the  U.S.  Navy  to  take 
marine  mammals  incidental  to  shock 
testing  the  USS  SEA  WOLF  submarine 
off  the  U.S.  Atlantic  coast.  The  USS 
SEA  WOLF  is  the  first  of  a  new  class  of 
submarines  being  acquired  by  the  Navy. 
In  accordance  with  10  U.S.C.  2366,  each 
new  class  of  ships  constructed  for  the 
Navy  cannot  proceed  beyond  initial 
production  until  realistic  survivability 
testing  of  the  ship  and  its  components 
are  completed.  Realistic  survivability 
testing  means  testing  for  vulnerability  in 
combat  by  firing  munitions  likely  to  be 
encountered  in  combat.  This  testing  and 
assessment  is  commonly  referred  to  as 
"Live  Fire  Test  ft  Evaluation  (LFT&E)." 
Because  realistic  testing  by  detonating 
torpedoes  or  mines  against  a  ship's  hull 
could  result  in  the  loss  of  a  multi-billion 
dollar  Navy  asset,  the  Navy  has 
established  an  LFT&E  program 
consisting  of  computer  modeling, 
component  and  surrogate  testing,  and 
shock  testing  the  entire  ship.  Together, 
these  components  complete  the 
survivability  testing  as  required  by  10 
U.S.C.  2366. 

The  shock  test  component  of  LFT&E 
is  a  series  of  underwater  detonations 
that  propagate  a  shock  wave  through  a 
ship's  hull  under  deliberate  and 
controlled  conditions.  Shock  tests 
simulate  near  misses  bom  underwater 
explosions  similar  to  those  encountered 
in  combat.  Shock  testing  verifies  the 
accuracy  of  design  specifications  for 
shock  testing  ships  and  systems, 
uncovers  weaknesses  in  shock  sensitive 
components  that  may  compromise  the 
performance  of  vital  systems,  and 
provides  a  basis  for  correcting 
deficiencies  and  upgrading  ship  and 
component  design  specifications.  While 
computer  modeling  and  laboratory 
testing  provide  useful  information,  they 
cannot  substitute  for  shock  testing 
under  realistic,  offshore  conditions.  To 
minimize  cost  and  risk  to  personnel,  the 
first  ship  in  each  new  class  is  shock 
tested  and  improvements  are  applied  to 
later  ships  of  the  class. 


In  its  original  application,  the  Navy 
proposed  to  shock  test  the  USS 
SEAWOLF  by  detonating  a  single  4,536- 
kg  (10,000-Ib)  explosive  charge  near  the 
submarine  once  per  week  over  a  5-week 
period  between  April  1  and  September 
30. 1997.  If  the  Mayport,  FL,  site  is 
selected,  the  shock  tests  would  be 
conducted  between  May  1  and 
September  30, 1997  in  order  to 
minimize  risk  to  sea  turtles.  Detonations 
would  occur  30  m  (100  ft)  below  the 
ocean  surface  in  a  water  depth  of  152  m 
(500  ft).  The  USS  SEAWOLF  would  be 
underway  at  a  depth  of  20  m  (65  ft)  at 
the  time  of  the  test.  For  each  test,  the 
submarine  would  move  closer  to  the 
explosive  so  the  submarine  would 
experience  a  more  severe  shock. 

As  part  of  a  separate  review  under  the 
National  Environmental  Policy  Act.  two 
sites.  Mayport,  FLand  Norfolk.  VA,  are 
being  considered  by  the  Navy  for  the 
USS  SEAWOLF  shock  test  effort.  The 
Mayport  site  is  located  on  the 
continental  shelf  of  Georgia  and 
northeast  Florida  and  the  Norfolk  site  is 
located  on  the  continental  shelf  offshore 
of  Virginia  and  North  Carolina.  The 
Mayport  site  is  the  preferTed  location  by 
the  Navy  because  of  a  lower  abundance 
of  marine  mammals  at  that  site.  Because 
of  the  potential  impact  on  marine 
mammals,  the  Navy  has  requested 
NMFS  to  grant  an  exemption  under 
section  101(a)(5)(A)  of  the  MMPA  that 
would  authorize  the  incidental  taking 
and  issue  regulations  governing  the 
take. 

On  August  2. 1996  (61  FR  40377). 
NMFS  published  a  proposed  rule  to 
issue  an  incidental  small  take 
exemption  under  the  MMPA  to  take  a 
small  number  of  marine  mammals 
incidental  to  shock  testing  the  USS 
SEAWOLF  submarine  in  the  ofiishore 
waters  of  the  U.S.  Atlantic  coast  in 
1997.  A  correction  notice  on  the 
proposed  regulations  was  published  on 
August  23. 1996  (61  FR  43517).  The 
comment  period  for  the  proposed  rule 
closed  on  September  17. 1996.  During 
the  45-day  comment  period.  NMFS 
received  5  letters  commenting  on  the 
rule.  These  comments,  and  relevant 
comments  received  as  a  result  of  this 
notice,  will  be  addressed  in  the  notice 
of  final  determination  which  will  be 
published  in  the  Federal  Register. 

Smnmary  of  Request 

**On  March  11, 1997,  the  U.S.  Navy 
submitted  a  petition  to  NMFS  amending 
its  June  7. 1996.  application  and 
requesting  a  modification  to  the 
proposed  regulations  for  an  incidental 
small  take  exemption  under  the  MMPA 
to  take  a  small  number  of  marine 
mammals  incidental  to  shock  testing  the 
USS  SEAWOLF  submarine  in  the 


ofbhore  waters  of  the  U.S.  Atlantic 
coast  in  1997.  The  petition  states  that 
the  U.S.  Navy,  for  reasons  unrelated  to 
the  environment,  will  not  be  able  to 
conduct  the  shock  trial  bom  April  1, 
1997,  through  September  30, 1997,  and 
requests  that  the  period  of  effectiveness 
for  the  regulations  and  the  shock  trial  be 
extended  until  1999.  No  modification  to 
the  proposed  seasonal  restriction  (which 
would  prohibit  any  marine  mammal 
takings  from  October  1  through  March 
31  at  the  Norfolk  site  and  &t>m  October 
1  through  April  30  at  the  Mayport  site) 
to  protect  marine  mammal  and  sea  turtle 
species  is  requested.  Because  section 
101(a)(5)(A)  of  the  MMPA  provides  for 
small  take  authorizations  to  be  effective 
for  periods  up  to  5  years,*  NMFS  believes 
that  granting  this  request  to  modify  the 
effective  date  of  the  proposed  nde  is 
warranted. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  August  2, 1996,  proposed  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  since  it  would 
apply  only  to  the  U.S.  Navy  and  would 
have  no  efiiect,  directly  or  indirectly,  on 
small  businesses.  Extending  the 
effective  date  for  the  rule  has  no  effsct 
on  the  economic  impact  or  on  who 
would  be  impacted. 

This  proposed  rule  does  not  contain 
a  coUection-of-  information  requirement 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act. 

List  of  Sabjects  in  50  CFR  Fait  216 

Administrative  practice  and 
procedure,  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  April  22, 1997. 
Nancy  Foslar, 

Deputy  Assistant  Administrate  fm  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNINQ  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

AutliMity:  16  U.S.C  1361  et  seq.  unless 
otherwise  noted. 

2.  Subpart  O  is  amended  by  adding 
§  216.162  to  read  as  follows: 


Subpart  O— Taking  of  Marina  MammaiB 
Inddantal  10  Shock  Tealing  the  USS 
SEAWOLF  by  Detonation  of 
Conventional  Exploalvea  In  ttia 
Offshore  Wators  of  tha  U  A  AHanttc 
Coast 


1216.162    EHicltwadslM. 

Regulations  in  this  subpart  are 
effective  from  April  1  through 
Septembw  30. 1998,  and  April  1 
throtigh  September  30, 1999. 
(FR  Doc  97-10800  Filed  4-25-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Alinoaphaitc 
Adminlatratlon 

50CFRPart227 

pi).  040797B] 

LletInQ  EndanQered  andTnrealenad 
Spedea  and  Daalgnating  Critical 
Habitat  PatHlon  To  Ravlae  CrWeal 
HabHat  Deaignatton  for  Snake  Rhfar 
Sprtng/Sufflmer  Chinook  Salmon  In 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA); 
Commerce. 

ACTION:  Notice  of  finding  and  request  for 
information. 

summary:  NMFS  has  received  a  petition 
to  revise  critical  habitat  for  Snake  River 
spring/siunmer  chinook  salmon 
[Oncorhyncbus  tshawytscha)  to  not 
include  Napias  Creek,  a  tributary  to  the 
Salmon  River,  located  in  the  State  of 
Idaho.  NMFS  has  determined  that  the 
petition  presents  substantial  scientific 
information  indicating  that  the 
petitioned  revision  may  be  warranted. 
Therefore.  NMFS  is  initiating  a  review 
to  determine  if  the  petitioned  action  is 
warranted.  NMFS  is  soliciting 
information  and  comments  on  the 
petitioned  revision. 

DATES:  Information  and  comments  on 
the  revision  must  be  received  by  June 
27. 1997. 

ADDRESSES:  Information  and  comments 
on  this  action  should  be  submitted  to 
Garth  Griffin.  Protected  Species 
Program.  NMFS.  525  NE  Oregon  Street. 
Suite  500,  Portiand,  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  NMFS.  Northwest  Region, 
(503)  231-2005  or  Marta  Nammack. 
NMFS.  Office  of  Protected  Resources. 
(301)  713-1401. 
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SUPPLEMENTARY  MFORMATION: 

NMFS  proposed  listing  Snake  River 
spring/sununer  chinook  salmon  (56  FR 
29542)  as  a  threatened  species  under  the 
Endangered  Species  Act  (ESA)  on  June 
27, 1991.  The  final  determination  listing 
Snake  River  spring/ summer  chinook 
sabncm  as  threatened  was  published  on 
April  22, 1992  (57  FR  14653)  and 
corrected  on  June  3, 1992  (57  FR  23458). 
Critical  habitat  was  designated  for 
Snake  River  spring/summer  chinook 
salmon  on  December  28, 1993  (58  FR 
68543).  An  emergency  reclassification  of 
spring/summer  chinook  salmon  was 
published  on  August  18. 1994,  (59  FH 
42529)  and  expired  twelve  months  later. 
Section  4(b)(3)(D)  of  the  ESA  contains 
provisicHis  concerning  petitions  frcMn 
interested  persons  requesting  the 
Secretary  of  Commerce  (Secretary)  to 


revise  a  critical  habitat  determination. 
Section  4(b)(3)(D)(i)  of  the  ESA  requires 
that,  to  the  maximum  extent  practicable, 
within  90  days  after  receiving  such  a 
petition,  the  Secretary  make  a  finding 
whether  the  petition  presents 
substantial  scientific  information 
indicating  that  the  petitioned  action 
may  be  warranted. 

On  January  6, 1997,  the  Secretary 
received  a  petition  bom  Meridian  Gold 
Company  to  revise  critical  habitat  for 
Snake  River  spring/siumner  chinook 
salmon  in  Napias  Creek,  a  tributary  to 
the  Salmon  River,  located  near  Salmon, 
ID.  Copies  of  this  petition  are  available 
(see  ADDRESSES).  The  Assistant 
Administrator  for  Fisheries.  NOAAvhas 
determined  that  the  petition  piesenu 
substantial  scientific  information 


indicating  that  a  revision  may  be 
warranted  pursuant  to  the  criteria 
specified  in  50  CFR  424.14(c)(2).  In 
accordance  with  section  4(b)(3)(D)(ii)  of 
the  ESA,  the  Secretary  will  make  his 
determination  whether  a  revision  is 
warranted  within  12  months  from  the 
date  the  petition  was  received  (January 
6, 1997).  Interested  parties  are 
encouraged  to  provide  comments,  and 
additional  information  on  thisaction 
(see  DATES  AND  ADDRESSES). 

Autiiority:  16  U.S.C  1531  et  seq. 
Dated:  April  21. 1997. 
Hilda  DUz-Soltero, 

Acting  Director,  Office  of  Protected  Resources, 
Nationa]  Marine  Fisheries  Service. 
(FR  Doc  97-10799  Filed  4-25-97;  8:45  am) 
MLUNQ  cow  36ie-t2-F 
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Notices 


Federal  Rsgista- 
VoL  62.  No.  81 
Monday,  April  28.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appKcatjte  to  the 
punic.  Notices  .of  hearings  and  investigations, 
committee  meeflings,  agency  decisions  and 
rulings,  delegations  o(  authority,  fMng  of 
petitions  aiKl  appications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  AQRICULTURE 

Forest  Servic* 

Nevrapapers  Ueed  for  PubiteaUon  of 
Legal  Notice  of  Appeelable  Dedetone 
for  Intermountaln  Region,  Utah,  Maho, 
Nevada,  and  Wyoming 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  iised  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intnmountain 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  pubUc  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisians.  thereby 
allowing  them  to  receive  ccmstructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newsp^wrs  vdll  begla  with 
decisions  subject  to  ^peal  that  are 
made  on  or  aftn  December  1, 1996.  The 
list  of  newspapers  will  remain  in  effsct 
until  April  1997  when  another  notice 
will  be  published  in  the  Federal 


FOR  FURTHER  INFORMATION  CONTACT: 
Vaughn  Stokes,  Regional  Appeals 
Manager.  IhtermouintaiD  Region,  324 
25th  Street.  Ogden,  UT  84401,  phone 
(801) 625-5232. 

SUPPiaeiTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  215  and  36  CFR  217,  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 


knoMm  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appMl  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeframe  for  appeal  shtiH  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  imit. 

The  newspapers  to  be  used  are  as 
follows: 

Regional  Forester,  IntCTHiountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Idaho: 
The  Idaho  Statesman,  Boise,  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Reno  Gazette-Journal.  Reno, 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Fcnests 
in  Wyoming: 
Casper  Star-fiibune,  Casper, 
Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah 
Standard  Examiner,  Ogden.  Utah 
If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountaln  Region,  it  wiU 
appear  in: 
Standard  Examina;  Ogden.  Utah 

Adikjr  National  Forest 

Ashley  Forest  Supervisors' decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions: 

Vernal  Express,  Vernal.  Utah 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Casper  Star-  Tribune,  Caisper , 
Wyoming 
Flaming  Gorge  District  Ranger  for 
de^sions  affecting  Utah: 
Vernal  Express,  Vernal,  Utah 
Roosevelt  and  Duchesne  District  Ranger 
decisions: 
Uintah  Basin  Standard,  Rooseveh, 
Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 
The  Idaho  Statesman,  Boise,  Idaho 


Mountain  Home  District  Ranger 
decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Boise  District  Ranger  decisions: 

The  Idaho  Statesman.  Boise,  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman.  Boise,  Idaho 
Cascade  I>istrict  Ranger  decisions: 

The  Advocate,  Cascade,  Idaho 
Lowman  District  Ranger  decisicms: 

The  Idaho  City  World.  Idaho  Qty, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett,  Idaho 

Biidger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Jackscm  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper, 
Wyoming 
Big  Piney  Di^ct  Ranger  decisions: 
Casper  Star-Tribune.  Casper, 
Wyoming 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper. 
Wyoming 
(keys  River  District  Ranger  dedsicHis: 
Gasper  Star-Triburte,  Casper, 
Wyoming 
Kemmerer  D^trict  Ranger  decisians: 
Caspw  Star-Tribune,  Casper. 
Wyoming 

CarilMNi  Natioaal  Foreat 

Caribou  Forest  Supervisor  decisions: 

Idaho  State  Journal.  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal.  Pooitello,  Idaho 
MontpeUer  District  Ranger  decisions: 

Id<Ao  State  Journal,  Pocatello,  Idaho 
Malad  District  Jtmiger  dedsioos: 

Idaho  State  Journal,  Pocatello.  Idaho 
Pocatello  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 

Dixie  Natienal  Foreat 

Dixie  Forest  Supervisor  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Powell  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Escalante  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  Gecnge,  Utah 
Teasdale  District  Ranger  decisions: 
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The  Daily  Spectrum,  St.  George,  Utah 
FfahUln  Natioiial  Forast 

Fishlake  Forest  Supervisor  decisions: 

Richfield  Reaper,  Richfield.  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Richfield  District  Ranger  decisions: 

Richfieid  Reaper.  Richfield.  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper.  Richfield,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper.  Richfield.  Utah 

Hnmboldt-Toiyabe  National  Forests 

Humboldt  Forest  Supervisor  decisions: 

Elko  Daily  Free  ^ess,  Elko.  Nevada 
Toiyabe  Forest  Supervisor  decisions: 

Reno  Gazette-Journal.  Reno.  Nevada 
Sierra  Ecosystem  Coordination  Center 

(SECO): 
Carson  District  Ranger  decisions: 

Reno  Gazette-Journal.  Reno.  Nevada 
Bridgeport  District  Ranger  decisions: 
The  Review-Herald.  Mammoth  Lakes. 
California 
Spring  Mountains  National  Recreation 

Area  Ecosystems  (SMNRAE): 
Spring  Mountain  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  Journal.  Las  Vegas. 
Nevada 
Central  Nevada  Ecosystems  (CNECO): 
Austin  District  Ranger  decisions: 

Reno  Gazette-Journal.  Reno,  Nevada 
Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada 
Ely  District  Ranger  decisions: 

,  Ely  Daily  Times.  Ely  Nevada 
Northeast  Nevada  Ecosystem  (NNECO): 
Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press.  Elko.  Nevada 
Ruby  Mountains  District  Ranger 
decisions: 
Elko  Daily  Free  Press,  Elko.  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Fi^  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun.  Winnemucca.  Nevada 

Manti-Laaal  Natkmal  Forest 

Manti-Lasal  Forest  Supervisor 
decisions: 

Sun  Advocate.  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid.  Mt.  Pleasant,  Utah 
Perron  District  Ranger  decisions: 

Emery  County  Progress.  Castle  Dale. 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate.  Price.  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent.  Moab.  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record.  Monticello, 
Utah 

Payaltc  National  Forast 

Payette  Forest  Supervisor  decisions: 


Idaho  Statesman.  Boise,  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American.  Weiser,  Idaho 
Council  EMstrict  Ranger  decisions: 

Council  Record.  Coimcil,  Idaho 
New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 

Star  News.  McCall,  Idaho 


Pleasant  Grove  District  Ranger 
decisions: 

The  Daily  Herald,  Provo.  Utah 
Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah,  and 

Wasatch  Wave,  Heber  City.  Utah 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald.  Provo,  Utah 


Safanon  and  Challis  National  Forests         Wasatch-Cache  National  Forast         * 


Salmon  Forest  Supervisor  decisions: 

The  Recorder-Herald.  Salmon.  Idaho 
Cobalt  District  Ranger  decisions: 

The  Recorder-Herald.  Salmon.  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon.  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Salmon  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Challis  Forest  Supervisor  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  District  Ranger 
decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit. 
South  Idaho  Press,  Burley,  Idaho  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District. 
Twin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Ketchum  District  Ranger  decisions: 

Wood  River  Journal,  Hailey,  Idaho 
Sawtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Targhee  National  Forast 

Targhee  Forest  Supervisor  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls.  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls.  Idaho 
Ashton  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls.  Idaho 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 
The  Daily  Herald.  Provo,  Utah 


Wasatch-Cache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune,  Salt  Lake  Gty, 
Utah 
Salt  Lake  District  Ranger  decisions: 
Sayt  Lake  Tribune.  Salt  Lake  Qty. 
Utah 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  Gty, 
Utah 
Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Moimtain  View  District  Ranger 
■decisions: 
Uintah  County  Herald.  Evanston, 
Wyoming 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner.  Ogden, 
Utah 
Logan  District  Ranger  decisions: 
Logan  Herald  Journal.  Logan,  Utah 

Dated:  April  15, 1997. 
Jack  G.  TrofBr. 

Deputy  Regional  Forester. 

(PR  Doc.  97-10792  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

l-«0  Land  Exchange,  Wenatchee 
National  Forest,  KIttttas  County, 
Washington;  Mt  Baker-Snoqualmie 
National  Forest,  King  and  Pierce 
Counties,  Washington;  and  Qtfford 
PInchot  National  Forest  Cowlitz, 
Lewis,  and  Skamania  Counties, 
Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  develop  and  evaluate 
a  range  of  alternatives  for  a  land 
exchange  that  involves  approximately 
43,000  acres  of  Plum  Creek  Umber  ^ 
Company,  Limited  Partnership  land  and 
41,000  acres  of  National  Forest  System 
land.  The  values  of  the  lands  exchanged 
must  be  equal.  The  alternatives  will  be 
developed  with  the  emphasis  on  social, 
economic  and  ecological  values.  It  is 
believed  that  the  integrity  of  these 
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values  will  be  improved  by  reducing 
fragmentation  that  is  created  by  the 
currmt  ownership  pattern.  This 
proposal  is  scheduled  for  completion  no 
later  than  October  1998. 
DATES:  Comments  conceming  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  June  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Floyd  Rogalski, 
Pn>)ect  Planner,  Cle  Elimi  Ranger 
District.  803  West  Second  Street.  Cle 
Elum.  Washington  98922;  phone  509- 
674-4411.  ext  315. 

SUPPLBI»fTARY  INFORMATION:  The  Forest 
Service  is  initiating  this  action  in 
respoose  to  a  request  by  Plum  Grade  to 
exchange  lands  that  will  provide  public 
benefits  while  improving  management 
opportunities.  Lands  with  high  wildlife, 
aquatic  and  recreation  values  are 
proposed  to  be  eicchanged  for  lands 
more  suitable  to  timber  management 
Also  being  considered  is  the 
oppoctimity  to  consolidate  lands  into 
more  easily  managed  contiguous  blocks. 

Issues  that  have  been  identified  to 
date  include:  (1)  The  impact  of 
providing  cmtiguous  blocks  of  National 
Forest  land  on  a  landscape  when  much 
of  the  land  is  fragmented  by  a 
"checkerboard"  pattern  of  ownership; 
(2)  spectrum  of  recreational 
oppcHtunities,  regardless  of  ownership, 
continue  to  exist;  (3)  the  impact  on  the 
economies  of  the  affected  counties;  (4) 
the  impact  to  cultural  and  historic  sites; 
and  (S)  tribal  concerns. 

The  decision  to  be  made  is  what 
lands,  if  any,  should  be  exchanged  as 
part  of  this  proposal.  The  proposed 
action  is  to  analyze  whether  to  exchange 
approximately  41.000  acres  of  National 
Forest  System  land  for  43,000  acres  of 
Pliun  Credc  land,  adjusted  for  equal 
value  as  required  by  law.  Other 
alternatives  will  be  developed  during 
the  scoping  process  for  the 
environmental  impact  statement 

All  alternatives  will  need  to  respond 
to  the  specific  omdition  of  providing 
benefits  equal  to  or  better  than  the 
current  condition.  Alternatives  being 
considered  at  this  time  include:  (1)  No 
Action  and  (2)  Exchanging  lands  as 
identified  in  the  propc»ed  action. 

Public  participation  vnH  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeldng  information,  comments,  and 
assistance  from  the  Federal.  State,  and 
local  agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
infrmnation  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 


1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depttt 

3.  Eliminating  insignificant  issues  or 
those  %^ch  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  and  identifying 
addititmal  alternatives. 

5.  Identifying  potential  environmental 
efiiects  of  the  proposed  action  and 
alternatives  (i.e.  direct  indirect,  and 
cumtilative  effects  and  connected 
acticms). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments.  Public 
meetings  will  be  held  in  both  eastern 
and  western  Washington.  Notice  of 
meeting  dates  and  loc^cms  will  be 
published  in  the  newspapers  of  record. 
Wenatchee  National  Forest— The 
Wenatchee  World  and  The  Yakima 
Herald-RepubUc;  Mt  Baker-Snoqualmie 
Natiooal  Forest— Seottfe  Post- 
IntdUgencen  and  (Afford  Pinchot 
National  Forest— Goiiuniuaii. 

At  this  time,  the  scoping  meetings  are 
planned  to  be  held  in  Api^  and  May 
1997.  The  scheduled  meeting  dates  are 
as  follows:  April  30,  Hal  Holmes  Center. 
Ellensburg,  Washington.  6-9  pan.;  May 
1,  Holiday  Inn,  Issaquah.  Washington. 
6-9  pjn.;  May  7,  Randle  Ranger  ^tion. 
Randle,  Washington.  6-9  pan.;  and  May 
8,  Mt  St  Helens  ^^sitor  Cmter,  Castle 
Rock.  Washington,  6-9  p.m. 

The  draft  EIS  is  expect  to  be  filed 
with  the  Environmental  Protectioii 
Agency  (EPA)  and  to  be  available  for 
piU)lic  review  by  December.  1997.  EPA 
will  publish  a  notice  of  availability  of 
the  draft  EIS  in  the  Federal  legjMar. 
The  conunent  period  on  the  draft  EIS 
will  be  45  days  fitun  the  date  the  EPA 
notice  appears  in  the  Federal  Eagisisr. 
At  that  time,  copies  of  the  draft  QS  will 
be  distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment 

It  is  very  important  that  those 
interested  in  the  management  of  the 
Gifford  Pinchot,  Mr.  BcJcer-&ioqualmie. 
and  Wenatchee  National  Forests 
participate  at  that  time.  The  Forest 
Service  believes  it  is  important  to  give 
reviewen  notice  at  this  early  stage  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agoacy  to  the 
reviewer's  position  and  omtentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objectitms  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 


not  raised  imtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel, 
8031  2d  1016, 1022  (9th  Or,  1986)  and 
iVisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  WU.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  onnments  and  objectians 
are  made  available  to  the  Forest  Service 
at  a  time  vdifla  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concams  on  the  propoaed  action, 
nnmmants  on  the  dieft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Conuneats 
may  also  address  the  adequacy  of  the 
diaJt  EIS  ox  the  molts  of  the  ahanatives 
formulated  and  discussed  in  the 
statement  (Reviewers  may  wrish  to  refer 
to  the  Council  on  Envimninental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  final  EIS  is  scheduled  to  be 
completed  in  October  1998.  In  the  final 
EIS,  The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
polidas  considered  in  making  the 
decision  regarding  this  proposaL 

Judith  E  Levin,  Acting  Enrector  of 
Recreation.  Lands  and  MQneral 
Resources,  Pacific  Northwest  Region  is 
the  responsible  official.  As  the 
responsible  official  she  will  document 
the  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  appeal  r^ulations  (36  CFR  Part 
215). 

Dated:  April  21. 1997. 
Judith  E.  Levin. 

Acting  Director  of  Recreation,  Lands,  and 
hiineral  Resources. 

(FR  Doc  97-10825  Piled  4-2S-47;  8:45  sm] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  ol  a 
Currently  Approved  Information 
Colleetion 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 
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ACTION:  Proposed  collection:  comments 
requested.. 


f.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  7  CFR  Part 
4284  Rural  Cooperative  Development 
Grants. 

DATES:  Comments  on  this  notice  must  be 
received  by  Jime  27. 1997  to  be  assured 
of  consideration. 

FOR  FURTHER  MTORMATION  CONTACT: 
James  E.  Haskell,  Assistant  Deputy 
Administrator,  Cooperative  Services. 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture,  Stop 
3250,  Room  4016.  South  Agriculture 
Building.  1400  Independence  Avenue. 
SW..  Washington.  DC  20250.  Telephone 
(202) 720-8460. 

SUPPLBfENTARY  INFORMATION: 

Title:  Rural  Cooperative  Development 
Grants. 

Oh4B  Number:  0570-0006. 

Expiration  Date  of  Approval:  August 
31, 1997. 

Type  of  Request:  Intent  to  extend  the 
currently  approved  information 
collection  and  record  keeping 
requirements. 

Abstract:  The  overall  purpose  of  the 
Rural  Cooperative  Development  Grant 
program  is  for  the  establishment  and/or 
operation  of  centers  for  cooperative 
development  that  can  improve  the 
economic  condition  of  rural  areas 
through  the  development  of  new 
cooperatives  and  improving  operations 
of  existing  cooperatives.  The  U.S. 
Department  of  Agriculture  desires  to 
encourage  and  stimulate  the 
development  of  effiective  cooperative 
organizations  in  rural  America  as  a  part 
of  its  total  package  of  rural  development 
efforts. 

Estimate  of  Burden:  Public  reporting 
burden  (or  this  collection  of  information 
is  estimated  to  average  2.58  houn  per 
response. 

Respondents:  Nonprofit  ccHporations 
and  institutions  of  higher  education. 

Estimated  Nujpber  of  Respondents: 
25. 

Estimated  Number  of  Responses  per 
Respondent:  15.68. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,012  hours. 

Copies  of  this  information  collection 
can  he  obtained  from  Sam  Spencer, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  720-9588. 

Conunents 

Comments  are  invited  on!  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  Rural  Business- 
Cooperative  Service,  including  whether 
the  information  will  have  practical 
utihty:  (b)  the  accuracy  of  Rural 
Business-Cooperative  Service's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  at 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Sam  Spencer.  Regulations  and 
Paperwork  Management  Branch.  US 
Department  of  Agriculture,  Rural 
Development,  Stop  0743,  Washington. 
IX;  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  Aprn  21, 1997. 

DqrtoB  I.  WatUiH. 

Administrator,  Rural  Business-Cooperative 
Service. 

|FR  Doc  97-10818  Filed  4-25-97;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Access  Bosrd  Masting 

AQENCV:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Trans]}ortation  Barriere  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C.  on  Monday. 
Tuesday,  and  Wednesday,  May  12-14. 
1997  at  the  times  and  location  noted 
below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Monday.  May  12,  1997 

9:00  a.m.-Noon    Committee  of  the 
Whole— Final  Rule  for  Children's 
Elements  (Closed  Meeting). 

1 :30  p.m.-5:30  p.m.  Committee  of  the 
Whole— ADAAG  Revision  (Closed 
Meeting). 


Tuesday,  May  13.  1997 

9:00  a.m.-Noon    Committee  of  the 
Whole— ADAAG  Revision  (Closed 
Meeting). 

1:30  p.m.-4:30  p.m.     ADAAG  Revision 
(Closed  Meeting). 

4:30  p.m.-5:30  p.m.    Long-Range 
Planning  Group. 

Wednesday,  May  14,  1997 

9:00  a.m.-10:30  a.m.    Planning  and 
Budget  Committee. 

10:30  a.m.-Noon    Technical  Programs 
Committee. 

1:30  p.m.-2:30  p.m.    Executive 
Committee. 

3:00  p.m.-5:00  p.m.    Board  Meeting. 

ADDRESSES:  The  meetings  will  be  held 
at:  Embassy  Suites  Hotel,  1250  22nd 
Street,  N.W.,  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Fot 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
RofiJBe,  Executive  Director,  (20?)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPt.EMENTARY  MFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 
Specific  voting  items  are  noted  next  to 
each  committee  report. 

Open  Meeting 

•  Approval  of  the  Minutes  of  the 
March  12, 1997  Board  Meeting 

•  Long-Range  Planning  Group  Report 

•  Planning  and  Budget  Committee 
Report 

•  Technical  Programs  Committee 
Report— FY  1998  and  Future  Research 
Projects 

•  Executive  Committee  Report — 
Board  Bylaws 

•  Play  Facilities  Regulatory 
Negotiation  Committee  Report 

Closed  Meeting 

•  Final  Rule  on  Children's  Elements 

•  Committee  <m  the  Whole  Report  on 
ADAAG  Revision 

•  nnal  Rule  on  State  and  Local 
Government  Facilities  ' 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
JaMtJ.Ranio. 
Generai  Counsel. 

IFR  Doc.  97-10904  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-804] 

Coid-Roiled  Cartwn  Steel  Flat 
Products  From  the  Netherlands; 
Antidumping  Duty  Administrative 
Review;  Extension  of  Time  Limit 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  Netherlands.  This 
review  covers  the  period  August  1. 1995 
through  July  31, 1996. 

EFFECTIVE  DATE:  April  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig,  Office 
of  AD/CVD  Enforcement,  Group  III, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230:  telephone  (202)  482-0405  or 
482-3833.  respectively. 

SUPPLEMENTARY  INFORMATION:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit.  The  Department  is  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  September  2. 
1997.  in  accordance  with  section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  pf  1994.  The 
deadline  for  the  final  results  of  this 
review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  April  22, 1997. 
Joseph  A.  Spetrmi, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 

[FR  Doc.  97-10902  Filed  4-25-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administrstion 
(A-412-6021 

Certain  Forged  Steel  Crankshafts  From 
the  United  Kingdom;  Notice  of 
Termination  of  Antidumping  Duty 
Administrative  Itoview 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  17. 1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  notice  of  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  steel  crankshafts  fit>m  the  United 
Kingdom.  As  a  result  of  revocation  of 
the  order,  the  Department  is  now 
terminating  the  review  covering  the 
period  September  1. 1995  through 
August  31. 1996. 
EFFECTIVE  DATE:  April  28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dirstine,  Lyn  Johnson,  or  Richard 
Rimlinger,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

On  September  30. 1996.  KGC 
petitioner  in  this  proceeding,  requested 
an  administrative  review  of  certain 
forged  steel  crankshafts  from  the  United 
Kingdom  for  the  review  period 
September  1. 1995  through  August  31. 
1996.  On  October  17. 1996,  the 
Department  published  in  the  Fed««l 
Register  (61  FR  54154)  the  notice  of 
initiation  of  this  administrative  review. 

On  April  8, 1997,  the  Department 
revoked  the  antidimiping  duty  order  on 


certain  forged  steel  crankshafts  from  the 
United  Kingdom  as  to  all  entries  of 
subject  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
August  31. 1995  (see  Certain  Forged 
Steel  Crankshafts  from  the  United 
Kingdom:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order  (62  FR  16768. 16771)). 
Therefore,  we  are  terminating  this 
review  which  covers  shipments  of 
subject  merchandise  bom  the  United 
Kingdom  during  the  period  September 
1. 1995  through  August  31. 1996.  The 
Department  will  order  the  suspension  of 
liquidation  ended  for  all  such  entries 
and  will  instruct  the  Customs  Service  to 
release  any  cash  deposits  or  bonds.  The 
Department  will  further  instruct 
Customs  to  refund  with  interest  any 
cash  deposits  on  entries  made  after 
August  31. 1995. 

'fnis  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  notice  is  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22. 

Dated:  April  17, 1997. 
Richard  W.  MoreUnd. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-10903  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-688-823I 

Professional  Electric  Cutting  Tools 
From  Japan;  Extension  of  Thne  Limits 
for  Antidumping  Duty  AdministrBthre 
Review 

AGENCY:  Import  Administration. 
Intembtional  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for 
antidumping  duty  administrative  review 
of  professional  electric  cutting  tools 
from  Japan. 

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  for  the  preliminary  results  of 
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the  antidumping  duty  administrative 
review  of  the  antidumping  order  on 
professicmal  electric  cutting  tools  from 
Japan.  This  review  covers  one 
manufacturer  and  exporter  of  the  subject 
merchandise:  Makita  Corporation.  The 
period  of  review  i$  July  1, 1995  through 
June  30. 1996. 

^FECnVE  DATE:  April  28. 199*7. 
FOR  FUimCR  MFOmUTKM  COffTACT: 
Stephen  Jacques.  AD/CVD  Enforcement 
Group  m— Office  9.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington  DC  20230, 
telephone  (202)  482-3434. 
SUPPLBfENTARY  MPORMATION:  The 
Department  initiated  this  administrative 
review  on  August  15, 1996  (61  FR 
42416).  Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended  by  the  Uruguay  Roimd 
Agreements  Act  of  1994,  the  Department 
is  extending  the  time  limits  for  the 
preliminary  resiilts  of  the 
aforementioned  review  to  July  31. 1997. 
See  memorandimi  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  which  is 
on  file  in  Room  B-099  at  the 
Depwirtment's  headquarters. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dited:  March  20. 1997. 

Jonpli  A.  Spetriid. 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  HI. 

(FR  Doc.  97-10901  Filed  4-2S-97:  8:45  ami 

■UMO  COW  3Bie-0S-P 


DEPARTMENT  OF  COMMERCE 

NeHonal  Oceanic  and  Atmoepheric 
Administration 

CLO.  041M7A] 

Marine  Mammaia;  Penmlt  No.  945 
(P3190) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  CX»anic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that  an 
amendment  to  permit  no.  945.  issued  to 
Dr.  Randall  S.  Wells,  Sarasota  Dolphin 
Research  Program,  c/o  Mote  Marine 
Laboratory.  1600  Thompson  Parkway, 
SarasoU.  FL  34236.  to  satellite  tag  up  to 
5  bottlenose  dolphins  previously 
authorized  to  be  tagged  has  been 
granted. 


ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North,  St. 
Petersburg.  FL  33702-2432  (tel:  813/ 
570-5301). 

SUPPLEMENTARY  INFORMATION:  The 
subject  tunendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.).  and 
the  provisions  of  §  216.29  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Dated:  April  18. 1997. 
Ann  D.  Teifaush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc  97-10839  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  DEFEI<1SE 

Office  of  tite  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advieory  Board  Cloaed  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92—463,  as  amended  by  Section  5  of 
Pub.  L.  94-409.  notice  is  hereby  given 
that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  May  12. 1997  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maj  Michael  W.  Lamb,  USAF,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328 
(202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  disoission  of 
classified  information  as  defined  in 
Section  552b(c)fl).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Hie  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 


Dated:  April  22. 1997. 
I~M.Byniun. 

Alternate  OSD  Federal  Register  liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-10834  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Defenee  Intelligence  Agency  Joint 
Military  Intelligence  College  aoeed 
Meeting 

AGENCY:  Defense  Intelligence  Agency 
Joint  Military  Intelhgence  College. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  dosed  meeting  of  the  DIA 
Joint  Military  Intelhgence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Monday,  9  June  1997,  0800  to 
1800;  and  Tuesday.  10  June  1997.  0800 
to  1200. 

ADDRESS:  Joint  Mihtary  Intelligence 
College.  Washington.  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Denis  CUft.  President,  DIA  Joint 
Military  Intelligence  College, 
Washington.  DC  20340-5100  (202/231- 
3344). 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b  (c)  (1).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  sevwal  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  MiUtary  Intelhgence  College. 

Dated:  April  22. 1997. 
I~M.Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-10835  Filed  4-25-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  Information 
Collection  Requesto 

AGENCY:  Department  of  Education. 

ACnON:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 


collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  27, 
1997. 

ADDfVSSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  600 
Independence  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3.  Washington, 
DC  20202-4651. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-^800-877- 
8339.  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obUgations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  O^B  invites 
pubUc  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  colle^on  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  tiie  quahty.  utiUty. 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 


collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  22, 1997. 
Gloria  Pnkar, 

Director,  Information  Resources  Maimgement 
Group. 

0£Bce  of  Postsecondary  Edncatkm 

Title:  Quality  Assurance  (QA) 
Workbook. 

Frequency:  Semi-annually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions; 
Federal  Government 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  300. 
Burden  Hours:  60,000. 

Abstract:  Only  300  postsecondary 
institutions  have  voluntarily  agreed  to 
participate  in  the  Quality  Assurance 
Program.  They  have  received  a  waiver  of 
certain  regulations  for  their  cooperation. 
As  participants  in  the  Program, 
respondents  are  required  to  complete 
activities  as  described  in  the  QA 
Workbook  throuighout  the  year.  The 
.  Workbook  itself  is  what  we  are 
requesting  OMB  to  approve  and  clear. 
Twice  a  year,  in  Felmiary  and  August, 
participants  send  requested  information 
to  the  Department. 

[FR  Doc.  97-10820  Filed  4-25-97;  8:45  ami 


DEPARTMENT  OF  EDUCATION 

SutNnission  for  OMB  ftoview; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  28. 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  SW.,  Room 
5624.  Regional  Office  Btiilding  3, 
Washington,  DC  20202-4651. 


FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBfTARV  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
informaticm  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutwy  obligations.  The  Director  of  the 
Information  Resources  Management 
Ooup  pubUshes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
inforqntion  collection,  grouped  by 
offic#.  contains  the  following:  (1)  Type 
of  review  requested.  e.g..  new,  revision, 
extenshm,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  coUection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frsquency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  April  22, 1997. 
Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Annual  Report  of  Children  in 
State  Agency  and  Locally  Operated 
Institutions  for  Neglected  or  Delinquent 
Children. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Biuden: 

Responses:  52. 
Burden  Hours:  4,130. 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  (1)  The 
number  of  children  enrolled  in 
educational  programs  of  State-operated 
institutions  for  neglected  or  delinquent 
(N  or  D)  children,  community  day 
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programs  for  N  or  D  children,  and  adult 
correctional  institutions  and  (2)  the 
October  caseload  of  N  or  D  children  in 
local  institutions. 

IFR  Doc  97-10819  Filed  4-25-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
[Dockal  No.  EA-145] 

AppHcaUon  To  Export  Electric  Energy; 
British  Columliia  Power  Exchange 
Corporation 

AQCNCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  British  Columbia  Power 
Exchange  Corporation  (Powerex)  has 
submitted  an  application  to  export 
electric  energy  to  Mexico  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  28, 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  MFORMATION  CONTACT: 
Ellen  Rusell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPf>LB»ITARV  MFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C$824a(e)). 

On  April  21, 1997,  Powerex  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  pursuant  to 
section  202(e)  of  the  FPA.  Specifically. 
Powerex  has  proposed  to  transmit  to 
Mexico  electric  energy  purchased  from 
electric  utilities  and  other  suppliers 
located  in  Canada  and  the  United  States. 

Powerex  would  arrange  for  the 
exported  energy  to  be  transmitted  to 
Mexico  over  the  international 
transmission  facilities  owned  by  San 
Diego  Gas  and  Electric  Company.  The 
transmission  facilities,  as  more  fully 
described  in  this  application,  have 
previously  been  authorized  by 
Presidential  permits  issued  pursiiant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 


by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  are  to  be  filed  directly  with:  Paul 
W.  Fox  and  David  A.  Montoya, 
Bracewell  and  Patterson,  L.LP.,  Ill 
Congress  Avenue,  Suite  2300,  Austin, 
TX  78746,  FAX  (512)  472-9123  and 
Douglas  Little,  Manager,  Trade  Policy  & 
Regulation,  British  Columbia  Power 
Exchange  Corporation,  666  Burrard 
Street,  Suite  2210,  Vancouver.  British 
Columbia,  Canada  V6C2X8,  FAX  604- 
891-5015. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  April  22, 
1997. 

AnduHiy  J.  Cobs, 

Director,  Electric  Power  Regulation,  Coal  &■ 
Power  Im/Ex,  Office  of  Coal  &  Power  Systems. 
Office  of  Fossil  Energy. 

IFR  Doc.  97-10857  Filed  4-25-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
[Dodiet  Noe.  EA-143  and  EA-144] 

Applications  To  Export  Electric 
Energy;  CNQ  Energy  Services 
Corporation 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  applications. 

SUMMARY:  CNG  Energy  Services 
Corporation  (CNG),  a  power  marketer, 
has  submitted  applications  to  export 
electric  energy  to  Mexico  and  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  28. 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  k 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy.  U.S.  Department  of  Energy. 


1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Michael  Skinker 
(Program  Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)>. 

On  April  10. 1997.  CNG  filed  two 
applications  with  (he  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  (Docket  EA- 
143)  and  Canada  (Docket  EA-144)  as  a 
power  marketer,  pursuant  to  section 
202(e)  of  the  FPA.  Specifically.  CNG  has 
proposed  to  transmit  to  Mexico  and 
Canada  electric  energy  purchased  from 
electric  utilities  and  other  suppliers. 

CNG  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Mexico  over 
the  international  transmission  facilities 
owned  by  San  Diego  Gas  and  Electric. 
El  Paso  Electric  Company.  Central 
Power  and  Light  Company,  and 
Comision  Federal  de  Electracidad.  GNC 
would  arrange  for  the  exported  energy 
to  be  transmitted  to  Canada  over  the 
international  facilities  owned  by  Basin 
Electric,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Com]}any.  Minnkota  Power.  New  Yoilc 
Power  Authority.  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company.  Each  of  the 
transmission  facilities,  as  more  fully 
described  in  these  applications,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Onder  10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Responses 
to  CNG's  request  to  export  to  Mexico 
should  be  clearly  marked  with  Docket 
EA-143.  Responses  to  CNG's  request  to 
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export  to  Canada  should  be  clearly 
mariied  with  Docket  EA-144. 
Additional  copies  are  to  be  filed  directly 
with:  Kevin  J.  Lipson,  Jolanta  Sterbenz, 
Hogan  &  Hartson  L.LP.  Colimibia 
Square,  555  Thirteenth  Street.  N.W.. 
Washington.  D.C.  20004-1109. 
(202)637-5600  and  Gary  A.  Jeffries, 
CNG  Energy  Swvices  Corporation.  One 
PaA  Ridge  Center.  P.O.  Box  15746. 
Pittsburgh.  Pennsylvania  15244-0746. 
(412)787-4268. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  die  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  April  21, 
1997. 

Antfaony  J.  Cmdo, 

Director,  Electric  Power  Regulation,  Coal  Gr 
Power  Im/Ex,  Office  of  Cooler  Power  Systems, 
Office  of  Fossil  Energy. 

(PR  Doc  97-10858  Filed  4-25-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Uranium  Mill  TaUlnga  RemadW  Action 
(UMTRA)  Ground  Water  Project 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  decision. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  this  Record  of  Decision 
regarding  its  programmatic  decision  for 
the  Uranium  Mill  Tailings  Remedial 
Action  (UMTRA)  Groimd^Water  Project. 
This  decision  enables  DOE  to  take 
action  under  its  UMTRA  Ground  Water 
Project,  and  is  based  on  the 
enviroiunental  analyses  in  the  Final 
Programmatic  Environmental  Impact 
Statement  (PQS)  for  the  Uranium  Mill 
Tailings  Remedial  Action  Ground  Water 
Project  (DOE/EIS-0198),  which  DOE 
issued  in  December  1996.  The  Nuclear 
Regulatory  Commission,  the  Navajo 
Nation,  the  Hopi  Tribe,  the  State  of 
Colorado  and  the  State  of  Texas 
cooperated  in  the  preparation  of  the 
PEIS. 

Under  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA).  DOE  is  responsible  for 
performing  remedial  action  to  bring  22 
designated  former  uranium  mill 
processing  sites  into  compliance  with 
applicable  Environmental  Protection 


Agency  (EPA)  standards  for  milling- 
related  contamination  (40  CFR  part 
192).  Under  DOE's  UMTRA  SurGace 
Project.  DOE  has  completed  surface 
remediation  at  20  sites  and  work  is 
underway  at  the  remaining  two  sites. 
These  sites  are  located  in  nine  States 
and  are  on  or  near  four  Indian  Tribal 
lands.  The  shallow  ground  water  at 
most  of  these  sites  has  been 
contaminated  with  uranium,  nitrates, 
and  other  milling-related  contaminants. 
The  purpose  of  the  UMTRA  Ckound 
Water  Project  is  to  protect  human  health 
and  the  environment  by  meeting  EPA's 
ground  water  standards,  which  were 
issued  January  11. 1995. 

DOE  has  decided  to  implement  the 
Proposed  Action  for  conducting  the 
Ground  Water  Project.  The  Proposed 
Action,  which  was  identified  as  DOE's 
preferred  alternative  in  the  final  PEIS.  is 
intended  to  establish  a  consistent  risk- 
based  framework  for  implementing  the 
UMTRA  Ground  Water  Project  and 
determining  appropriate  ground  water 
compliance  strategies  fior  complying 
with  EPA  ground  water  standards  at  the 
UMTRA  project  former  processing  sites. 
Under  this  preferred  alternative.  DOE 
may  use  active,  passive,  and  no- 
remediation  strategies  to  comply  with 
the  ground  water  standards  as 
conditions  warrant  at  specific  sites. 

Before  making  site-specific  decisions 
to  implement  the  preferred  alternative 
for  the  Ground  Water  Project.  DOE  will 
prepare  appropriate  further  National 
Environmental  Policy  Act  (NEPA) 
documentation.  DOE  encourages 
affected  States,  tribes,  local  government 
agencies  and  members  of  the  public  to 
continue  to  participate  in  the  site- 
specific  decision  making  processes  for 
the  Ground  Water  Project 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  on  the  final  PEIS 
can  be  obtained  by  contacting  Mr. 
Donald  R.  Metzler.  (kand  Junction 
Office.  Department  of  Energy.  2567  B  3/ 
4  Road.  Grand  Jimction,  Colorado 
81503.  telephone  970-248-7612. 
Information  about  the  Department  of 
Energy  National  Environmental  Policy 
Act  process  can  be  obtained  by 
contacting  Carol  M.  Borgstrom.  Director. 
Office  of  NEPA  Policy  and  Assistance. 
EH-42.  U.S.  Department  of  Energy.  1000 
Independence  Avenue  SW.  Washington. 
D.C  20585,  telephone  202-586-4600.  or 
leave  a  message  at  800-472-2756. 
SUPPLEMBITARY  INFORMATION:  DOE  has 
prepared  this  Record  of  Decision 
pursuant  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508)  and 
DOE's  NEPA  regulations  (10  CFR  part 


1021).  This  Record  of  Dedsicm  is  based 
on  the  Final  Programmatic 
Environmental  Impact  Statement  for  the 
Uranium  Mill  Tailings  Remedial  Action  . 
(kound  Water  Project  (PEIS)  (DOE/EIS- 
0198.  issued  December  1996).  The 
Nuclear  Regulatory  Commission  (NRC), 
the  Navajo  Nation,  the  Hopi  Tribe,  the 
State  of  Colorado  and  the  State  of  Texas 
participated  as  cooperating  agencies  in 
the  prepjBuration  of  this  PE^. 

A  Notice  of  Intent  was  published  in 
the  Federal  Register  on  November  18. 
1992  (57  FR  54374),  aimouncing  that  the 
Department  would  prepare  a  PQS  to 
examine  programmatic  alternatives  for 
conducting  the  UMTRA  Grouind  Water 
Project  at  former  uranium  processing 
sites.  Dates,  locations,  and  times  for 
public  scoping  meetings  were 
aimounced  locally  and  published  in  the 
Federal  Register  on  February  8, 1993 
(58  FR  7551).  Nineteen  public  scoping 
meetings  in  16  communities  were  held 
between  November  18, 1992,  and  April 
IS.  1993,  to  solicit  public  comment 
regarding  the  scope  and  content  of  the 
PEIS.  The  UMTRA  Ground  Water 
Project  PEIS  Implementation  Plan  (DOE/ 
AL/62350-72D.  March  31, 1994) 
summarized  the  comments  received 
during  scoping  and  described  how  the 
comments  would  be  addressed  in  the 
PEIS. 

A  Notice  of  Availability  of  the  draft 
PEIS  was  published  in  the  Federal 
Register  on  May  17. 1995  (60  FR  26417). 
Nine  public  hearings  were  conducted  in 
communities  near  tailings  sites  between 
June  7  and  28, 1995.  to  solicit  public 
comment  on  the  draft  PEIS.  Volume  II 
of  the  final  PEIS  identifies  and  responds 
to  the  576  comments  received  during 
the  public  comment  period. 

Alternatives  Considered 

Proposed  Action  (Preferred  Alternative) 

Under  the  proposed  action,  which 
was  identified  in  the  draft  PEIS  as 
DOE's  preferred  alternative.  £)OE  would 
use  ground  water  compliance  strategies 
tailored  for  each  site  to  achieve 
conditions  that  are  protective  of  human 
health  and  the  environment  and  that 
meet  EPA  ground  water  standards.  The 
proposed  action  woiUd  consider  ground 
water  compliance  decisions  in  a  step- 
by-step  approach,  beginning  with 
consideration  of  a  "no-remmliation" 
strategy  and  proceeding,  if  necessary,  to 
consideration  of  passive  strategies,  such 
as  natural  flushing  with  compliance 
monitoring  and  institutional  controls, 
and  finally  to  consideration  of  more 
complex,  active  ground  water  methods, 
if  needed.  For  example,  under  the 
proposed  action,  if  a  site  risk  assessment 
and  Site  Observational  Woric  Plan 
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indicate  that  the  strategy  of  "no- 
remediation"  would  be  protective  of 
human  health  and  the  environment,  a 
more  complex  and  potentially 
environmentally  disruptive  strategy 
involving  active  cleanup  methods 
would  not  be  necessary. 

The  proposed  action  is  intended  to 
establish  a  consistent  risk-based 
frameworic  for  implementing  the 
UMTRA  Ground  Water  Project  and 
determining  appropriate  ground  water 
compliance  strategies  for  complying 
with  EPA  ground  water  standards  at  the 
UMTRA  F^ject  former  processing  sites. 
In  determining  site-specific  ground 
water  compliance  strategies  DOE  will 
consider  site-specific  ground  water 
conditions;  human  and  environmental 
risks;  the  views  of  tribes.  States  and 
local  communities;  and  cost.  The 
proposed  action  as  well  as  all  the  other 
alternatives  discussed  below  except  for 
"no  action,"  are  sufilciently  flexible  to 
allow  DOE  to  conduct  interim  actions, 
such  as  providing  alternate  water 
supply  systems,  ^ould  they  be 
necessary  in  order  to  reduce  risk  and/or 
support  institutional  controls.  The 
proposed  action  would  also  allow  the 
consideration  of  new  ground  water 
cleanup  methods  as  they  become 
available. 

No  Action  Ahemative 

The  Council  on  Environmental 
Quality  regulations  for  implementing 
NEPA  require  assessment  of  the  no 
action  alternative  (40  CFR  1502.14(d)), 
even  if  the  agency  is  under  a  legislative 
mandate  to  act,  to  enable  decision 
makers  to  compare  the  magnitude  of 
environmental  effects  of  the  action 
alternatives  (51  PR  15618  April  25, 
1986).  Under  the  no  action  alternative, 
no  further  activities  woutd  be  carried 
out  to  comply  with  EPA  standards  at  the 
inactive  UMTRA  Project  former 
processing  sites. 

Active  Remediation  to  Background 
Levels  Alternative 

Under  this  alternative,  ground  water 
at  the  former  processing  sites  would  Ite 
restored  to  background  levels  or  to 
levels  as  close  to  background  as  possible 
using  active  ground  water  remediation 
methods  without  regard  to  existing  risk 
or  cost  of  implementation.  The 
philosophy  behind  this  alternative  is  an 
assumption  that  ground  water  at  most  of 
the  former  uranium  processing  sites  was 
of  better  quality  before  uranium 
processing  activities  occurred  and  that 
the  ground  water  should  be  restored  to 
its  preprocessing  quality.  If  this 
alternative  were  implemented,  most  of 
the  UMTRA  Project  sites  would  require 
the  use  of  active  ground  water 


remediation  methods  such  as  gradient 
manipulation,  ground  water  extraction 
and  treatment,  or  in  situ  ground  water 
treatment,  regardless  of  the  quality  of 
the  unaffected  background  ground 
water.  The  specific  active  remediation 
method  at  each  site  would  be 
determined  using  the  observational 
approach  and  evaluation  of  site-specific 
data  in  the  pertinent  Site  Observational 
Work  Plans. 

Passive  Remediation  Ahemative 

Under  this  alternative,  only  passive 
remediation  strategies  would  be  used  to 
meet  the  EPA  ground  water  standards.' 
The  passive  remediation  strategies  are: 
(1)  Performing  no  remediation  at  sites 
that  qualify  for  supplemental  standards 
or  alternate  concentration  limits  as 
defined  below  or  sites  where 
contaminant  concentrations  are  below 
maximiun  concentration  limits  or 
backgroimd  levels,  or  (2)  relying  on 
natural  flushing.  Natural  flushing  means 
allowing  the  natural  ground  water 
movement  and  geochemical  processes  to 
decrease  contaminant  concentrations. 
This  alternative  differs  firom  the  no 
action  alternative  in  that  it  includes  site 
characterization,  monitoring,  and  risk 
assessment  activities. 

Under  the  first  strategy  of  this 
alternative,  the  DOE  would  apply 
supplemental  standards  or  alternate 
concentration  limits  if  maximtmi 
concentration  limits  and/or  background 
concentrations  were  exceeded.  If 
supplemental  standards  or  alternate 
concentration  limits  are  to  be  appUed  at 
any  site,  concurrence  by  the  NRC  would 
be  required. 

Under  the  second  strategy  of  this 
alternative,  natural  flushing  would  be 
used  to  achieve  background  levels  or 
maximum  concentration  limits  if 
supplemental  standards  and  alternate 
concentration  limits  are  not  applied. 
Conciurrence  by  the  NRC  would  be 
required.  According  to  the  EPA 
standards,  natural  flushing  can  be  used 
if  it  is  shown  to  be  protective  of  human 
health  and  the  environment,  if  it  will 
meet  the  EPA  standards  within  100 
years,  and  if  it  compUes  with  other 
provisions  that  EPA  established  for  its 


'  EPA't  ground  water  protection  standards 
provide  three  alternative  approaches  to  determining 
tite-tpecific  cleanup  requirements.  Concentration! 
of  certain  contaminants  that  are  within  "maximum 
concentration  limits"  or  at  background  level*  are 
acceptable  without  further  consideration. 
Alternatively.  DOE  may  appiv  "alternate 
concentration  limits"  that  will  not  pose  a 
substantial  present  or  potential  hazard  to  human 
health  or  the  environment  under  site-specific 
circumstancas.  Finally,  when  certain  criteria  are 
met  (e.g..  ground  water  restoration  is  technically 
impracticable),  DOE  may  develop  and  apply 
"supplemental  standards"  in  lieu  of  the  otherwise 
applicable  standards. 


use.  However,  natural  flushing  may  not 
always  meet  the  EPA  standards  in  100 
years,  and  may  not  be  protective  of 
human  health  and  the  environment  at 
all  sites.  Therefore,  if  the  pasave 
remediation  altOTnative  were  selected, 
DOE  may  not  comply  with  the  EPA 
standards  at  some  sites. 

The  specific  passive  grotmd  water 
compliance  strategy  selected  for  each 
site  would  be  determined  using  the 
observational  approach  and  evaluation 
of  data  gathered  and  included  in  the 
pertinent  Site  Observational  Work  Plan. 
Active  ground  water  remediation 
methods  would  not  be  used  under  this 
alternative,  even  if  the  EPA  standards 
cannot  be  met  by  passive  methods. 

Existing  Conditioiis 

The  designated  UMTRA  Project 
processing  sites  were  active  for  varying 
lengths  of  time  from  the  1940s  into  the 
1970s.  These  sites,  the  surrounding 
areas,  and  the  underlying  ground  water 
constitute  the  affected  environment  for 
this  PEIS.  Minority  or  low  income 
groups  near  UMTRA  sites  that  have  the 
potential  for  disproportionately  high 
and  adverse  effects  include  those  near 
the  Tuba  Qty  and  Monument  Valley, 
Arizona;  Shiprock,  New  Mexico; 
Mexican  Hat,  Utah:  and  Riverton, 
Wyoming,  sites.  Land  contaminated  by 
uranium  mill  tailings  and  other 
contaminants  associated  with  UMTRA 
Title  I  former  processing  sites  ranged 
from  a  low  of  21  acres  (ac)  (8  hectares 
(ha))  at  the  Spook.  Wyoming,  site  to  a 
maximiun  of  612  ac  (248  ha)  at  the 
Ambrosia  Lake,  New  Mexico,  site.  The 
amount  of  contaminated  materials 
ranged  from  85.000  cubic  yards  (yd^) 
(65,000  cubic  meters  (m^))  at  the  North 
Continent  Slick  Rock.  Colorado,  site  to 
5,764.000  yd'  (4,407,000  m')  at  the  Falls 
City,  Texas,  site.  The  total  amoimt  of 
contaminated  material  at  the  sites  is 
39,000,000  yd'  (30,000,000  m').  As  a 
result  of  uranium  processing, 
contaminants  have  entered  the  shallow 
ground  water  at  most  of  the  UMTRA 
Project  sites.  Some  of  the  more  common 
contaminants  at  UMTRA  sites  that 
exceed  maximum  concentration  limits 
under  EPA's  standards  include  but  are 
not  limited  to  molybdenum,  nitrate, 
selenium,  and  uranium. 

DOE  currently  estimates  that 
approximately  10  billion  gallons  (gal) 
(39  million  m')  of  ground  water  are 
contaminated.  One  site  (Lowman, 
Idaho)  shows  no  sign  of  contamination 
related  to  processing  activities.  The  site 
with  the  largest  amount  of 
contamination,  Gunnison,  Colorado,  has 
an  estimated  1.9  bilUon  gal  (7.0  million 
m')  of  contaminated  ground  water. 


Surface  remediation  of  the  designated 
sites  has  been  in  progress  since  the  mid- 
1980s;  surface  remecUation  is  complete 
at  20  sites  and  under  way  at  the 
remaining  two  sites.  Two  additional 
sites,  in  Belfield  and  Bowman,  North 
Dakota,  were  included  in  the  PEIS 
analysis  but  at  the  request  of  the  State 
are  not  scheduled  for  surface 
remediation.  These  two  sites  therefore 
will  not  be  included  in  the  EXDE  Ground 
Water  Program.  Affected  States  are 
required  by  UMTRCA  to  share  10 
percent  of  remedial  action  costs. 

Impacts  Analysis 

The  PEIS  provides  a  qualitative 
analysis  of  potential  impacts  of  the 
alternative  ground  water  compliance 
strategies  and  compares  the  relative 
potential  impacts  of  the  alternatives. 
More  detailed  site-specific  quantitative 
impact  assessments  will  be  provided  in 
the  NEPA  dociunents  that  tier  off  the 
PEIS.  Tiering  is  process  in  which  broad 
environmental  issues  are  analyzed  in  an 
initial  NEPA  document  (the  PEIS  in  this 
case)  to  facilitate  subsequent  NEPA 
reviews  of  narrower  scope  (site-specific 
reviews  in  this  case). 

To  give  more  weight  to  impacts  that 
may  have  more  significant 
consequences  (for  example,  hiunan 
health),  long-term  and  short-term 
impacts  are  compared  separately  in  the 
PEIS.  Long-term  impacts  are  those  that 
would  occur  from  leaving  contaminated 
ground  water  in  place  or  from 
implementing  institutional  controls  for 
an  extended  period  of  time.  Short-term 
impacts  would  usually  occur  only 
during  remediation  activities.  In 
general,  short-term  impacts  would  be 
less  significant  than  long-term  impacts, 
because  most  (for  example,  habitat 
destruction,  noise,  and  dust  emissions) 
would  be  relatively  minor  and 
temporary  and  could  be  mitigated. 
While  these  impacts  are  of  concern, 
there  is  greater  concern  regarding 
potential  long-term  health  and 
environmental  effects. 

Potential  long-term  impacts  could 
arise  under  the  following  circiunstances: 

e  If  the  contaminated  ground  water 
did  not  comply  with  EPA  standards  and 
its  use  were  not  sufficiently  controlled. 
This  could  occur  under  the  no  action 
alternative  and  the  passive  remediation 
alternative. 

•  If  the  ground  water  compliance 
strategy  were  not  protective  of  human 
health  and  the  environment  at  all  sites. 
This  could  occxa  under  the  no  action 
alternative  and  passive  remediation 
alternative. 

•  If  institutional  controls  were 
implemented  and  were  needed  for 
longer  than  they  should  reasonably  be 


reUed  upon  (i.e.,  in  excess  of  100  yeara 
under  the  EPA  standard),  lliis  could 
occur  under  all  the  alternatives  except 
the  no  action  alternative,  but  is  unlikely 
to  occiu-  under  the  proposed  action  and 
active  remediation  alternatives. 

If  the  no  action  alternative  were 
selected,  significant  adverse  impacts  to 
himian  health  and  the  environment 
could  result.  Under  this  alternative,  the 
public  could  be  exposed  to  hazardous 
contaminants  by  drinking  contaminated 
groimd  water.  Further,  minority  and/or 
low-income  communities  would  be 
disproportionately  impacted  imder  the 
no  action  alternative  because  such 
communities  comprise  the  majority  of 
the  population  near  several  UMTRA 
Project  sites.  Adverse  impacts  to  the 
environment  could  potentially  occur  if 
contamination  enters  the  food  chain 
(such  as  through  livestock  or  produce) 
or  affects  sensitive  habitats  (such  as 
wetlands)  or  threatened  or  endangered 
species.  These  potentially  significant 
adverse  impacts  are  not  expected  to 
occur  under  the  proposed  action  or  the 
active  remediation  to  background  levels 
alternative  because  these  alternatives 
are  intended  to  comply  with  EPA 
standards  at  all  UMTRA  Project  sites  in 
a  reasonable  timeframe.  In  addition, 
when  required,  surface  and  ground 
water  monitoring  would  take  place 
before,  during,  and  after  implementation 
of  the  proposed  action  and  the  active 
remediation  to  background  levels 
alternative  to  ensuretfhe  public  is  not 
exposed  to  existing  or  potential  surface 
and  ground  water  contamination. 

Implementation  of  the  passive 
remediation  alternative  also  could  result 
in  potential  exposure  of  humans  and  the 
environment  to  hazardous  contaminants 
because  institutional  controls  may  not 
always  effectively  restrict  access  to 
contaminated  ground  water.  Under  the 
passive  remediation  alternative,  no 
active  remediation  of  contaminated 
ground  water  would  occur. even  if  such 
a  hazard  were  identified.  In  contrast, 
under  both  the  proposed  action  and 
active  remediation  to  background  levels 
alternatives,  DOE  would  use 
hydrogeologic  data  and  risk  assessments 
to  identify  Uie  need  for  implementing 
active  remediation  strategies  to  mitigate 
risks. 

While  no  active  remediation  would 
occur  under  this  alternative,  the  passive 
remediation  alternative  could  result  in 
institutional  controls  for  more  than  100 
years  and  could  result  in  potentially 
significant  long-term  land  use  and  social 
and  economic  impacts  associated  with 
access  restrictions  at  contaminated  sites. 
In  contrast,  the  proposed  action  and  the 
active  remediation  to  background  levels 
alternatives  would  implement  strategies 


intended  to  achieve  groimd  water 
compliance  within  100  years. 

In  summary,  the  proposed  action  and 
active  remediation  to  background  levels 
alternatives  are  most  effective  in 
protecting  hiunan  health  and  the 
environment  frt>m  the  contaminated 
ground  water  at  the  UMTRA  Project 
sites.  Short-term  adverse  environmental 
impacts  associated  with  construction 
and  operation  of  ground  water 
remediation  systems  (e.g.,  habitat 
destruction,  noise  and  dust  emissions) 
would  occur  under  both  of  these 
alternatives;  such  impacts  would  likely 
be  greater  under  the  active  remediation 
alternative  because  remediation  systems 
would  be  employed  at  every  site.  For  all 
the  reasons  stated  above,  DOE  regards 
both  of  these  alternatives  as 
environmentally  preferable  to  the  no 
action  and  passive  remediation 
alternatives.  The  proposed  action  likely 
would  be  more«>st  effiective  than  the 
active  remediation  alternative  because  it 
relies  on  less  costly  passive  ^tiund 
water  compliance  strategies  at  sites 
where  these  strategies  can  be  shown  to 
be  protective  of  human  health  and  the 
environment.  Thp  active  remediation 
alternative  would  be  the  most  costly 
option.  Both  it  and  the  preferred 
alternative  would  result  in  compUance 
with  the  EPA  ground  water  standards, 
but  the  active  remediation  alternative, 
with  its  reUance  on  active  ground  water 
remediation,  would  provide  no 
substantial  additional  benefits  to  human 
health  and  the  environment.  Further, 
active  remediation  technologies  may  not 
always  achieve  backgroimd 
concentrations  of  contaminants  within 
100  years  at  former  uranium  processing 
sites. 

Decision 

The  Department  has  decided  to 
implement  the  proposed  action,  which 
was  identified  as  the  Department's 
preferred  alternative  in  the  draft  PEIS. 
This  approach  provides  a  health  and 
enviroiunental  risk-based  framework  for 
implementing,  the  UMTRA  Ground 
Water  Project  and  for  determining 
appropriate  groimd  water  compliance 
strategies  at  the  UMTRA  Project  former 
processing  sites. 

The  Department  will  use  a  logic 
framework  established  by  the  proposed 
action  to  identify  the  appropriate 
specific  ground  water  compliance 
strategy  or  strategies  for  a  site  to  ensure 
compliance  with  EPA  standards  and  the 
protection  of  public  health  and  the 
environment. 

The  first  step  in  the  decision  process 
will  be  to  determine  whether  the 
uranium  processing  activities  at  a 
specific  site  have  resulted  in  ground 
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water  contamination  exceeding 
backgiound^Svels  or  maximum 
concentration  limits.  If  ground  water 
contamination  has  not  exceeded  these 
standards  and  is  not  e^qjected  to  do  so 
in  the  future,  remediation  will  not  be 
required. 

Pursuant  to  the  EPA  standards,  if 
ground  water  has  been  contaminated  by 
uranium  processing  activities  and  the 
contamination  exceeds  backgroimd 
levels  or  maximum  concentration  limits, 
the  next  step  will  be  to  determine 
whether  compliance  with  EPA  ground 
water  standards  couid  be  achieved  by 
applying  supplemental  standards  under 
40  CFR  ig2.21(g).  based  on  a 
determination  that  the  ground  water  met 
EPA's  definition  of  "limited  use  ground 
water."  "Limited  use  ground  water" 
means  ground  water  that  is  not  a  c\irrent 
or  potential  source  of  drinking  watw 
because  of:  high  concentration  of 
dissolved  solids:  ambient  contamination 
unrelated  to  milling  operations  that 
cannot  reasonably  be  cleaned  up;  or 
poor  aquifer  yield  (40  CFR  192.11(e)).  If 
limited  use  ground  water  is  shown  to 
exist  and  if  supplemental  standards  are 
protective  of  human  health  and  the 
environment,  no  site-specific 
remediation  will  be  required.  If 
supplemental  standards  based  on 
limited  use  ground  water  is  not 
applicable,  the  next  step  will  be  to 
determine  whether  alternate 
concentration  limits  apply. 

If  alternate  concentration  limits  are 
^protective  of  human  health  and  the 
environment,  alternate  concentration 
limits  will  be  applied.  If  not,  it  will  be 
necessary  to  determine  whether  the 
contaminated  groimd  water  plume(s) 
will  qualify  for  supplemental  standards 
which,  under  40  CFR  192.21(b)  of  the 
EPA  ground  water  standards,  may  be 
appropriate  if  remediation  will  cause 
more  environmental  harm  than  bene^ 
At  some  sites  where  supplemental 
standards  or  alternate  concentration 
limits  may  be  applied,  ground  water 
monitoring  and  institutional  controls 
may  be  necessary  to  ensure  that  the 
application  of  alternate  concentration 
limits  or  supplemental  standards  will 
c^mtinue  to  be  protective  of  human 
health  and  the  environment.  In 
addition,  when  limited-use  groimd 
water  is  present,  supplemental 
standards  must  ensure  that  current  and 
reasonably  projected  uses  of  the  affected 
ground  water  are  preserved. 

If  supplemental  standards  will  not  be 
protective,  the  next  step  will  be  to 
determine  whether  natural  flushing 
y(at(enuation)  %vill  bring  the 
/    contaminated  ground  water  into 
compliance  (i.e.,  within  maximum 
concentration  limits,  background  levels. 


or  alternate  concentration  limits)  within 
100  years.  Natural  flushing  could  be 
used  if  DOE  determines  and  NRC 
concura  that  institutional  controls  could 
be  implemented,  maintained,  and 
enforced  during  the  natural  flushing 
period;  that  this  strategy  is  protective  of 
human  health  and  the  environment;  and 
that  all  other  EPA  provisions  are  met. 

If  natxiral  flushing  will  not  be 
protective,  it  will  be  necessary  to 
determine  whether  natural  flushing 
combined  with  active  remediation 
methods  will  meet  the  EPA  ground 
water  standards  and  will  be  protective 
of  human  health  and  the  environment. 
If  so,  a  two-part  strategy  will  be 
implemented.  Active  remediation 
methods  will  first  be  used  for  a  short 
time  to  remove  the  most  contaminated 
ground  water  in  a  discrete  area,  and 
then  natural  flushing  will  occiir.  When 
appropriate,  DOE  would  use  active 
methods  that  have  low  operational  and 
maintenance  requirements,  such  as 
gradient  manipulation  or  geochemical 
barriera,  in  conjunction  with  natiunl 
flushing. 

Site  cnaractehzation  data  may  show 
that  natural  flushing  combined  with 
active  remediation  will  not  result  in 
ground  water  quality  that  is  protective 
of  human  health  and  the  environment. 
If  that  is  the  case,  the  next  step  in  the 
framework  will  be  to  determine  whether 
active  ground  water  remediation 
techniques  will  meet  the  EPA  groimd 
water  standards,  and  if  so,  to  implement 
these  techniques.  Several  methods  of 
active  ground  water  remediation  could 
be  used,  including  gradient 
manipulation,  ground  water  extraction, 
and  in  situ  ground  water  treatment.  The 
active  remediation  methods  could  be 
used  individually  or  in  combination 
with  other  cleanup  methods.  If  active 
remediation  results  in  compliance  with 
the  EPA  standards,  remedial  action  will 
be  complete.  If  these  methods  do  not 
result  in  compliance,  supplemental 
standards  based  on  technical 
impracticability  of  remediation  will  be 
applied,  along  with  institutional 
controls  where  necessary. 

Site-specific  NEPA  documentation 
will  be  prepared  to  evaluate  the 
impact(s)  from  alternative  strategies  for 
implementing  the  programmatic 
decision  described  above.  In  accordance 
with  DOE  policy,  IX)E  will  solicit  input 
from  the  public,  local  organizations,  and 
educational  institutions  on  issues  that 
should  be  identified,  considered,  and 
analyzed,  and  will  conduct  public 
meetings  for  that  purpose  in  the  affected 
communities.  Fiuthermore,  DOE  will 
adopt  all  practicable  means  to  avoid  or 
minimize  environmental  harm  during 
site-specific  activities. 


Issued  in  Washington,  DC,  on  April  21, 
1997. 

Ahrin  L.  Aim, 

Assistant  Secretary  for  Environmental 
Management. 

(PR  Doc.  97-10860  Filed  4-2S-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Offlce  of  IManagement 
and  Budget 

agency:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  follovdng 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents:  and  (5)  estimate 
of  total  aiuiual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  by  May 
28, 1997.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

AOOAESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 


(m»B 
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Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW. 
Wawington,  D.C  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  RJRTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller. 
Office  of  Statistical  Standards,  (n-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  WashingtcHi.  D.C.  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103,  FAX  (202)  426-1081,  or  ennail  at 
hmillei^ia.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collectioii  rabmitted 
to  OMB  for  review  was: 

1.  EIA-887,  "DOE  Customer  Surveys" 

2.  Department  of  Energy;  OMB  No. 
1901-0302;  Extension  of  Currently 
Approved  Collection;  Voluntary 

3.  DOE-a87  will  be  used  to  contact 
users  and  beneficiaries  of  DOE  products 
or  other  services  to  determine  how  the 
Department  can  better  improve  its 
services  to  meet  their  needs. 
Information  is  needed  to  make  the 
Department's  products  more  effective, 
efficient,  and  responsive  and  at  a  lesser 
cost.  Respondents  will  be  usen  and 
beneficiaries  of  the  Department's 
products  and  services. 

4.  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government 

5. 12,500  hours  (.25  hre.  per  response 
X 1  response  per  year  x  50,000 
respondents) 

Statutory  Authority 

Section  3506(c)(2)(A)  of  the  PaperworiE 
Reduction  Act  of  1995  (Pub.  L  No.  104^13). 

Issued  in  Washington,  D.C,  April  21, 1997. 
JayH-raseelhrnry, 

Agency  Clearance  Officer,  Office  of  Statistical 
Standards,  Energy  Information 
Administration. 

(FR  Doc.  97-10856  Filed  4-25-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

OMoe  of  Energy  neeearch 

Energy  neeearch  Financial  Aasiatance 
Program  Notice  97-14;  Advanced 
Computationai  Testing  and  Simulation 
Sofbware  Activities 

AQENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Mathematical, 
Information,  and  Computational 


Sciences  (MICS)  Division  of  the  Office 
of  Computational  and  Technology 
Research  (OCTR),  Office  of  Energy 
Research  (ER),  U.S.  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  applications  for  research 
grants  in  Advanced  Computational 
Testing  and  Simulation  Software 
Activities. 

DATES:  Formal  applications  submitied  in 
response  to  this  notice  must  be  received 
not  later  than  4:30  p.m.  E.D.T.,  July  16, 
1997,  to  permit  timely  consideration  for 
award  early  in  fiscal  year  1998. 

ADDRESSES:  Formal  applications, 
referencing  Program  Notice  97-14, 
should  be  forwuded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road,  Germantown,  Maryland  20874- 
1290,  Attn:  Program  Notice  97-14.  The 
above  address  also  must  be  used  when 
submitting  formal  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
conunerdal  mail  delivery  service,  m 
when  hand-carried  by  the  applicant 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 

Mary  Anne  Scott,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
OCTR/MICS.  ER-31, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Tel:  (301)  903-6368;  E- 
mail:  scott9er.doe.gov. 

SUPPLEMENTARY  MFORMATION:  The  vision 
of  the  DOE  2000  Initiative  is  to 
accelerate  DOE  mission 
accomplishments  through  advanced 
collaboraticm  and  simulation.  Objectives 
include  improved  ability  to  solve  DOE's 
scientific  problems,  an  increased  R&D 
productivity  and  efficiency,  and 
enhanced  access  to  DOE  resources  by  R 
&  D  partners. 

One  of  the  two  major  thrusts  for 
addressing  these  objectives  is  the 
Advanced  Computational  Testing  and 
SimulaHon  (ACTS)  Toolkit.  This  toolkit 
will  provide  an  integrated  set  of 
software  tools,  algorithms,  and 
environments  that  accelerate  the 
adoption  and  use  of  advanced 
computing  by  DOE  programs  for 
mission-critical  problems.  The  toolkit 
will  include  capabilities  for 
representing  complex  geometries, 
solving  diverse  numerical  equations, 
simplifying  multi-language  parallel 
execution,  evaluating  and  enhancing 
code  performance,  and  dynamically 
steering  calculations  during  execution. 
The  strategy  for  building  this  toolkit  is 
to  select  a  base  set  of  existing  successful 
tools,  provide  support  to  make  them 
interoperable,  and  then  add  new  tools 
and  interfaces  to  make  the  entire  toolkit 
robust  for  diverse  application  needs. 


In  FY  1997,  the  founding  efforts  for 
the  ACTS  Toolkit  were  begun— the 
Scientific  Template  Library  (SciTL). 
SdTL  concentrates  on  three  areas  of  tool 
development:  interoperable  numeric 
libraries,  object-oriented  libraries  and 
capabilities  for  modular  code 
development,  and  nmtime  libraries  for 
efficient  parallel  execution  (including 
dynamic  load-balancing).  All  portions  of 
the  SdTL  wtnk  are  tied  to  specific  DOE 
applications  (Accelerated  Strategic 
Commuting  Initiative  (ASCI)  codes  and 
ER  Grand  Challenges)  and  initially 
targeted  to  specific  computing  platforms 
(ASa  madiines).  The  FY  1997  SdTL 
project  description,  induding  detailed 
plans,  deliverables,  and  partidpants, 
can  be  found  via  die  Internet  at  the 
following  URL:  http-7/www.8d.lanl.gov/ 
SdTL 

In  FY  1998,  the  ACTS  TooUdt  efforts 
will  begin  to  ejqMnd.  Applications  are 
solidted  to  build  on  the  SdTL  to  further 
advance  the  strategies  of  the  ACTS 
Toolkit.  Technical  areas  of  interest 
indude,  but  are  not  limited  to: 
additional  applicaticm-spedfic  data 
structures  required  for  sdentific  codes, 
additional  numerical  solvers,  parallel 
and  distributed  data  structures  to 
support  numerical  techniques;  hig^- 
pOTiormance  parallel  input/output 
components,  language  interoperability 
(primarily  Fortran,  C,  and  C-m-),  tools  for 
enhandng  fault  tolerance,  tools  fbr 
easily  saving  and  restoring  complex 
pointer-based  structures  and  objects, 
tools  for  debugging  and  performance 
analysis/tuning;  and  toolkit  components 
required  for  new  domains  of  use. 
Applications  are  also  encouraged  for 
expanding  the  use  of  the  ACTS  Toolkit 
to  a  wider  range  of  D(X  applications 
and  for  expanding  the  types  of 
computing  platforms  on  which  the 
Toolkit  can  be  used. 

Successful  applications  will  relate  to 
the  current  Sdll,  structure  by  one  or 
more  of  the  following: 

•  Building  new  ACTS  Toolkit 
capabilities  by  using  the  current 
functionality  provided  by  the  SdTL 
inter&ce, 

•  Expanding  capabilities  of  the  SdTL 
interface  by  developing  complementary 
libraries  that  interoperate  with  relevant 
portions  of  the  existing  SdTL 
components, 

•  Evaluating  the  current  capabilities 
of  the  SdTL  components  for  their 
functionality,  performance,  and 
portability  in  the  context  of  new 
application  and/or  computing  systems 
domains, 

•  Restructuring  portions  of  the 
existing  SdTL  components  to  enhance 
functionality,  improve  performance, 
and/or  expand  portability. 
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•  Linking  the  ACTS  Toolkit  with 
components  in  the  other  DOE  2000 
thrust:  National  Ck>Uaboratories  (see  the 
Internet  w^  page  at  URL:  httpj) 
w%irwjncs.anLgov/DOE2000/). 

Applications  may  be  for  up  to  three 
years  in  duration,  with  second  and  third 
year  funding  subject  to  progress 
demonstrated  in  annual  reviews.  Based 
on  anticipated  available  funding  and 
suffidant  applications  of  high  merit, 
approximately  4-6  applications 
avenging  $250K/year  could  be 
supported. 

Applications  will  be  subjected  to 
formal  mwit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria  listed  in  dmcending  order  oi 
importance  as  codified  for  review  of 
applications  bom  the  academic  and 
industrial  sectors  in  10  CFR  part  605: 

1.  Scientific  and/tv  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  die  Pn^rased 
Method  or  Approach. 

3.  Competency  of  Applicant's 
'PersoDnel  and  Adequacy  of  Proposed 

Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget 

Within  the  Scientific  and/or 
Technical  Merit  criterion  above,  the 
following  subcriteria  will  be  used  for 
evaluation  purposes  (relative  to  the 
current  SdTL).  and  will  be  evaluated 
equally: 

i.  Increased  functionality. 

ii.  Enhanced  performance. 

iiL  Improved  usability. 

iv.  Widened  scope  of  applicability. 

Within  the  Appropriateness  of 
Method  criterion  above,  applicants  are 
encouraged  to  identify  opi>ortunities  for 
collaboration  with  ongoing  IX)E  2000 
projects  and  other  applications 
important  to  DOE  missions. 

External  peer  reviewers  will  be 
selected  with  regard  to  both  their 
scientific  expertise  and  the  absence  of 
conflict-of-interest  issues.  Non-federal 
reviewers  will  be  used,  and  submission 
of  an  application  constitutes  agreement 
that  this  is  acceptable  to  the 
investigatorfs). 

Informatian  about  the  development 
and  submission  of  applications, 
ehgibility,  limitations,  evaluation, 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 


Program  and  10  CFR  Part  605.  The 
Application  Guide  is  available  bom  the 
U.S.  Department  of  Energy.  Office  of 
Energy  Research.  OCTR/MICS.  ER-31, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290.  Telephone  requests 
may  be  made  by  calling  (301)  903-5800. 
Electronic  access  to  ER's  Application 
Guide  is  possible  via  the  Internet  at  the 
following  URL:  http://www.er.doe.gov/ 
production/grants/grants.html. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  A|»il  IS. 
1997. 

JokalodMy  Clark. 

Associate  Director  for  Retoiuce  Management, 

Office  of  Energy  Research. 

[PR  Doc  97-10609  Piled  4-23-97;  8:45  am] 
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redefil  Eneray  n<QulBtonf 


Proposed  kifoiiiMllon  Collection  end 
Re<|ueet  for  Conwiente  (FERC  Forni 
No.  542) 

April  23, 1997. 

AQBCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 


f:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperworic  Reduction  Act  of  1995 
(Pub.  L  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soUdting  public  comment  on  the 
spedfic  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  June 
27, 1997. 

AOOncSSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOA  RNTTHER  MFORMATKM  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 


(202)  273-0873,  and  by  e-mail  at 
mmillei^ercfiad.us. 

SUPPI^MENTARV  MFOMIATKM:  The 
infcnrmation  coUeded  under  the 
requirements  of  FERC  Form  No.  542 
"Gas  Pipeline  Rates:  Rate  Tracking 
(Non-Formal"  (OMB  No.  1902-0070)  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  Title  IV  of 
the  Natural  Gas  Policy  Ad  (NGPA),  15 
U.S.C  3301-3432.  and  Sections  4.  5. 
and  16.  of  the  Natural  Gas  Ad  (NGA) 
(15  U.S.C  717-717W).  As  a  remit  of  the 
issuance  and  implementation  of  Order 
No.  636.  the  sales  function  perfcmnod  by 
the  interstate  pipelines  has  mostly 
disappeated.  Customers  have 
overwhelmingly  chosen  to  do  their  own 
procurement  of  gas  supplies  coupled 
with  the  use  of  transportation  service  on 
the  pipelines  rather  than  buying  gas 
from  pipelines.  For  pipelines  to  recover 
a  variety  of  transportation  costs  they 
have  developed  filings  to  track  these 
expenditures  and  include  such  charges 
us:  Costs  of  obtaining  the  uae  of 
upstream  pipeline  capadty  to  fulfill 
pipeline  service  obligaticms:  electric 
power  cost  filings;  gas  supply 
realignment  transition  cost  flowthrough: 
fuel  usage;  and  Gas  Researdi  Institute 
research  fees.  Tracking  filings  are 
submitted  at  any  time  to  track  upstream 
cost  changes  or  are  filed  on  a  regularly 
schedule  basis  as  specified  in  the 
companies'  tariffs  establishing  the 
tracking  mechanism.  Filings  can  be 
either  accepted;  suspended  but  not  set 
for  hearing;  suspended  for  furthw 
review  or  a  technical  conference  and 
additional  Commission  action  as 
deemed  necessary;  or  suspended  and  set 
for  hearing.  Before  the  Commission 
allows  the  rate  change  to  become 
effective,  staff  analysis  is  performed  to 
ensure  that  the  rate  change  is  just  and 
reasonable.  The  data  submitted  in  the 
rate  tracking  filing  are  used  by  the 
Commission  to  verify  the  costs  proposed 
to  be  recovered  under  those  filings.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  154.4; 
154.7;  154.101;  154.107;  154.201; 
154.207-154.209  and  154.401-154.403. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  currmit 
expiration  date. 

Burden  Statement:  Public  reporting 
btirden  for  this  collection  is  estimated 
as: 


Nunt)er  of  respondents  annually 
(1) 


60 


NuntMr  of  re- 
sponses per 
respondent 
(2) 


Average  txjr- 

den  hours  per 

response 

(3) 


120 


Total 

ermual  txjrden 

hours 

(1)x(2)x(3) 
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Estimated  cost  burden  to  respondents: 
36,000  hours  divided  by  2,087  hours  per 
year  times  $104,350  per  year  equals 
Si  .800,000.  The  cost  per  respondent  is 
equal  to  $30,000. 

The  reporting  burden  includes  the 
total  time,  effort,  or  finandal  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
induding:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  dired 
and  indired  overhead  costs.  Dired  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indired  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
adivity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimdions  of  the  Commission, 
induding  whether  the  information  will 
have  pradical  utility;  (2)  the  accuj^cy  of 
the  agency's  estimate  of  the  biutlen  of 
the  proposed  colledion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniqiies  or 
other  forms  of  information  tedmology. 


e.g.,  pOTmitting  electronic  submission  of 

responses. 

Lois  D.  CaaheU, 

Secretary. 

[PR  Doc.  97-10867  Filed  4-25-97;  8:45  am] 

BUMQ  COOK  •717-ai'll 

DEPARTMENT  OF  ENERGY 

Federal  Eitergy  Regulatory 
Commiesion 

Propoeed  infonnation  Collection  and 
Requeet  for  Comments  (FERC  Fonn 
No.  543) 

April  23, 1097. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMAftY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Ad  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soUdting  public  comment  on  the 
spedfic  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  Jime 
27. 1997. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  infonnation  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
nunillei^erc.  fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
information  coUeded  under  the 
requirements  of  FERC  Form  No.  543 
"Gas  Pipeline  Rates:  Rate  Tracking 
(Formal)"  (OMB  No.  1902-0152)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  Title  IV  of  the 
Natural  Gas  Policy  Ad  (NGPA),  15 
U.S.C.  3301-3432,  and  Sections  4. 5. 


and  16.  of  the  Natural  Gas  Ad  (NGA) 
(15  U.S.C.  717-717W).  As  a  resuU  of  the 
issuance  and  implementation  of  Order 
No.  636,  the  sales  function  performed  by 
the  interstate  pipelines  has  mostly 
disappeared.  Customers  have 
ovenvfaelmingly  chosen  to  do  their  own 
procuremmt  of  gas  supplies  coupled 
with  the  use  of  transportation  service  on 
the  pipelines  rather  tiban  buying  gas 
from  pipelines.  For  pipelines  to  recover 
a  variety  of  transportation  costs  they 
have  developed  filings  to  track  these 
expenditures  and  include  such  charges 
as:  Costs  of  obtaining  the  use  of 
upstream  pipeline  capadty  to  fulfill 
pipeline  service  obligations;  electric 
power  cost  filings;  gas  supply 
realignment  transition  cost  flowthrough; 
fuel  usage;  and  Gas  Research  Institute 
research  fees.  Tracking  filings  are 
submitted  at  any  time  to  track  upstream 
cost  changes  or  are  filed  on  a  regularly 
scheduled  basis  as  spedfied  in  Uie 
companies'  tariffs  establishing  the 
tracking  mechanism.  Filings  can  be 
either:  Accepted:  suspendeid  but  not  set 
for  hearing;  suspended  for  further 
review  or  a  technical  conference  and 
additional  Commission  action  as 
deemed  necessary;  or  suspended  and  set 
for  hearing.  When  a  filing  is  suspended 
and  set  for  hearing,  it  is  considered  a 
formal  filing  and  the  portion  of  the  rate 
filing  assodated  with  the  disputed 
issues  becomes  the  subjed  of  an 
investigation.  Before  the  Commission 
allows  the  rate  change  to  beccMne 
efiiedive,  staff  analysis  is  performed  to 
ensure  that  the  rate  change  is  just  and 
reasonable.  The  data  submitted  in  the 
rate  tracking  filing  are  used  by  the 
Commission  to  verify  the  costs  proposed 
to  be  recovered  under  those  filings.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  154.4; 
154.7;  154.101;  154.107;  154.201; 
154.207-154.209  and  154.312;  154.314; 
154.401-154.403;  154.601-154.603. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annualy 

(1) 

Number  of  re- 
sponses per 
respondent 
(2) 

Average  bur- 
den hours  per 
response 
(3) 

Total 

annual 

burden  hours 

(1)x(2)x(3) 

2 „ „ 

1 

1,030 

2.060 

36,000. 


Estimated  cost  burden  to  respondents: 
2,060  hours  divided  by  2,087  hours  per 
year  times  $104,350  per  year  equals 


$103,000.  The  cost  per  respondent  is 
equal  to  $51,500; 


The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain. 
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disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions: 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  ccHnpleting  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  vreU  as  direct 
and  indirect  overtiead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  w 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

CcHnraents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Conunission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
inchidiBs  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhance  the  quality,  ntility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  inchiding 
the  use  of  appropriate  automated, 
electronic,  merlMniral,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  pennitting  electronic  submission  of 
responses. 
iD. 


Secretaiy. 
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DEPARTMENT  OF  ENERGY 
Fadarai  Enafgy  Ragulatory 

[DocfceC  No.  TMt7-4-32-001] 


filed  Substitute  First  Revised  Fourth 
Revised  Sheet  No.  230,  First  Revised 
Volume  No.  1  and  First  Revised  First 
Revised  Sheet  No.  230A,  First  Revised 
Voliune  No.  1.  pursuant  to  the 
Commission's  Letter  Order  issued 
March  27, 1997  which  requires  CIG  to 
submit  this  filing  to  revise  Section  1.14 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jiirisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Roma. 

LoisD.CMiMll. 
Socjvtiuy. 
IFR  Doc  97-10816  Filed  4-25-97;  8:45  sm| 
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Colorado  hrtaratafea  Qaa  Company; 
Nottco  CompHanoa  of  Tariff  HHng 

April  22. 1997. 

Take  notice  that  on  April  16, 1997, 
Colorado  Interstate  Gas  Company  (QG) 


DEPARTMENT  OF  ENERGY 

fSadaral  Enargy  Ragulatory 
Oowwnlaalon 

podialNa  RP97-21-003] 

FloridrGaaTranamlaalon  Company; 
Nottoa  of  CompHanoa  Filing 

April  22, 1997. 

Take  notice  that  on  April  16, 1997, 
Florida  Gas  Transmission  Company 
(FCT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  )ime  1. 1997. 
the  following  tariff  sheet: 

Fourth  Revised  Sheet  No.  117A 

FGT  states  that  it  is  revising  its 
timetable  for  sulHnitting  nominations  to 
FGT  for  transportation  through  FGTs 
capacity  on  Southern  Natural  Gas 
Company  (Southern)  in  accordance  with 
the  Commissions  Order  on  Compliance 
issued  November  15. 1996  in  FGT's 
GISB  proceeding  in  Docket  No.  RP97- 
21.  The  proposed  tariff  language 
provides  that  nominations  from  FGT's 
shippers  for  transportation  on  Southerns 
system  must  be  received  by  FGT  by 
11:30  A.M.  Central  Time.  The  proposed 


effective  date  of  June  1. 1997  conforms 
with  Southern's  GISB  implementation 
date  of  June  1, 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  QMumission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaaiMU. 
Secretary. 

(FR  Doc  97-10809  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Dodwl  No.  TM07-4-34-O«q 

Florida  Gaa  Tranamlaalon  Company, 
Notfoa  of  Propoaad  Changaa  In  FERC 
Gaa  Tariff 

April  22. 1997. 

Take  notice  that  on  April  16, 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  pari 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  effective  May  1. 1997.  the 
following  tariff  sheets: 

Twenty-First  Revised  Sheet  No.  8A 
Thirteenth  Revised  Sheet  No.  8A.01 
Thirteenth  Revised  Sheet  No.  8A.02 
Nineteenth  Revised  Sheet  No.  SB 
Twelfth  Revised  Sheet  No.  8B.01 

FGT  states  that  in  Docket  No.  TM97- 
3-34-000  filed  on  February  28. 1997 
and  approved  by  Conunission  order 
dated  March  24. 1997.  FGT  filed  to 
establish  a  Base  Fuel  Reimbursement 
Charge  Percentage  (Base  FRCP)  of  2.85% 
to  become  effiective  April  1. 1997.  In  the 
instant  filing.  FGT  is  filing  a  flex 
adjustment  of  0.50%  to  be  effective  May 
1. 1997.  wdiich.  when  combined  with 
the  Base  FRCP  of  2.85%,  results  in  an 
Effective  Fuel  Reimbursement  Charge 
Percentage  of  3.35%. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  piusuant  to 
Section  27.A.2.b  of  the  General  Terms 
and  Conditions  (GTC)  of  FGTs  Tariff, 
which  provides  for  flex  adjustments  to 
the  Base  FRCP.  Pursuant  to  the  terms  of 
Section  27.A.2.b,  a  flex  adjustment  shall 


become  effective  without  prior  FERC 
approval  provided  that  such  flex 
adjustment  may  not  exceed  0.50%.  is 
effective  at  the  begiiming  of  a  month,  is 
posted  on  FGT's  EBB  at  least  five  days 
prior  to  the  nomination  deadline,  and  is 
hied  no  more  than  sixty  and  at  least 
seven  days  before  the  proposed  effective 
date. 

FGT  states  that  the  instant  filing 
comports  with  these  provisions  and 
FGT  is  posting  notice  of  the  flex 
adjustment  on  its  EBB  concurrent  with 
the  instant  filing. 

FGT  states  that  since  April  1. 1997 
when  the  Base  FRCP  of  2.85%  became 
effective.  FGT  has  been  experiencing 
increased  throughput  on  its  system  and 
higher  compressor  fuel  usage  than  is 
being  recovered  through  the  Base  FRCP. 
Consequently,  to  minimize  the 
operational  problems  experienced  as  a 
result  of  this  underrecovery  of  fuel,  and 
to  minimize  the  balance  of  the  deferred 
fuel  account  to  be  resolved  in  a 
subsequent  period.  FGT  is  increasing 
the  Effective  Fuel  Reimbursement 
Charge  Percentage  to  3.35%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC  20426 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's,  protests  will  be 
coqsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CasiwU. 
Secretary. 

(FR  Doc  97-10817  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Dockat  No.  RP97-142-001] 

K  N  Intaratata  Gaa  Tranamisaion  Co.; 
Notlca  of  Tariff  Filing 

April  22. 1997. 

Take  notice  that  on  April  17. 1997  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  revised  tariff  sheets  listed 


on  Appendix  A  to  the  filing,  to  be 
effective  June  1. 1997. 

KNI  states  that  these  tariff  sheets  are 
being  filed  in  order  to  implement  Order 
Nos.  587  and  587-B  as  well  as  to 
comply  with  the  Commission's  Order  in 
this  proceeding  dated  March  17. 1997. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  Section  385.211  of  die 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
filed  with  the  Commissions  will  be 
considered  by  it  in  detmnining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc  97-10812  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Docfcat  No.  ER97-1414-0001 

Niagara  Enargy  A  Stoam  Co..  Inc.; 
Notica  of  laauanca  of  Ordar 

AjKil  23, 1997. 

Niagara  Energy  &  Steam  Co.,  Inc. 
(Niagara  Steam)  submitted  for  filing  a 
rate  schedule  under  which  Niagara 
steam  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Niagara  Steam  also  requested 
waiver  of  various  Commission 
regulations.  In  partictUar,  Niagara  Steam 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Niagara 
Steam. 

On  April  7, 1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Niagara  Steam  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  RegulatCHy  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Niagara  Steam  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
piuposes. 

Tne  Commission  reserves  the  right  to 
require  a  fiuther  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Niagara  Steam's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  7, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Stieet,  N.E.,  Washington,  D.C.  20426. 
Li^D.CMfaaU. 
Secretary. 

(FR  Doc  97-10869  Filed  4-25-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[DodGat  No.  ER97-1816-00iq 

MCOR  Enargy  Managamant  Sandoaa 
Company;  Itotica  of  laauanca  of  Ordar 

April  23. 1997. 

NICOR  Energy  Management  Services 
Company  (NIOOR)  submitted  for  filing  a 
rate  schediUe  imder  which  NICOR  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  mariceto'. 
NICOR  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
NICOR  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  futiue  issuances  of 
securities  and  assumptions  of  liability 
by  NICOR. 

On  April  8, 1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
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or  to  protest  the  blanket  approval  of 
inuances  of  securities  or  assumptioiis  of 
liability  by  NKDR  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Abeent  a  request  for  hearing  within 
this  period,  NICOR  is  authorized  to 
issue  securities  and  assume  obligations 
(V  liabilities  as  a  guarantor,  endOTser, 
surety,  or  otherwise  in  res{>ect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  farther  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NICOR's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  8, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  NE.,  Washington,  DC  20426. 
UHD.CadMU. 
Secretary. 

|FR  Doc.  97-10870  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

F«d0ral  Energy  Ragulatory 
Commission 

Podwt  No.  RP97-131-001] 

Ovsrthrust  Pipeline  Compsny;  Notice 
ofTarttTFUing 

Apri]  22, 1997. 

Take  notice  that  on  April  16, 1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  and 
acceptance,  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A, 
original  and  revised  tariff  sheets,  to  be 
effective  June  1, 1997. 

Overthrust  states  that  the  filing  is 
being  filed  in  compliance  with  the 
Commission's  March  14, 1997,  Order  on 
Compliance  Filing. 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  are  identified  on 
Appendix  A  to  the  filing,  implement  the 
requirements  of  Order  Nos.  587,  587-A 
and  587-B  (Order  587)  by  revising 
provisions  applicable  to  nominations, 
allocations,  balancing,  measurement. 


invoicing  and  capacity  release  as 
reouired  by  the  Commission's  March  14 
oroer. 

Overthrust  states  that  it  has  revised 
various  sectiiMis  of  the  General  Terms 
and  Conditions  of  its  tariff  in  order  to 
implement  the  requirements  of  Order 
587  and  the  March  14  order.  More 
specifically,  Overthrust  has  revised 
S(9ction  1  (Definitions),  Section  4 
(Electronic  Bulletin  Board  (EBB)), 
Section  8  (Capacity  Release  and 
Assignment),  Section  13  (Measurement), 
Section  15  (Scheduling  of  Gas  Receipts 
and  Deliveries).  Section  16  (Balancing  of 
Gas)  and  Section  17  (Billing  and 
Pa^onent). 

Overthrust  states  that  it  has  added  a 
new  Section  29  (GISB  Standards)  to  the 
General  Terms  and  Conditions. 
Overthrust  has  also  revised  the  Table  of 
Contents  to  reflect  changes  in  the 
location  of  certain  sections  due  to 
incorporation  of  the  new  and  revised 
tariff  provisions  and  the  footnotes  to  the 
Statement  of  Rates. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caalwll. 
Secretary. 
|FR  Doc  97-10811  Filed  4-2&-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doeiwt  No.  IIQ97-8-001] 

Pacific  interstate  Offshore  Company; 
Notice  of  Rling 

April  22, 1997. 

Take  notice  that  on  April  15, 1997, 
Pacific  Interstate  Offshore  Company 
(PIOC)  revised  its  standards  of  conduct 
to  reflect  revisions  required  by  the 
Commission's  March  31, 1997  order.  78 
FERC  161,385  (1997). 


PIOC  states  that  it  has  served  copies 
of  its  revised  standards  of  conduct  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  May  7, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubKc  inspection. 
Lob  D.  Cashell, 
Secretary. 

(PR  Doc  97-10806  Filed  4-25-97;  8:45  am) 
MUMQ  COM  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 29-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

April  22.  1997. 

Take  notice  that  on  April  16, 1997. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
original  and  revised  tariff  sheets,  to  be 
effective  June  1, 1997. 

Questar  states  that  the  filing  is  being 
filed  in  compliance  with  the 
Commission's  March  17, 1997,  Order  on 
Compliance  Filing. 

Questar  states  that  the  proposed  tariff 
sheets,  which  are  identified  on 
Appendix  A  to  the  filing,  implement  the 
requirements  of  Order  Nos.  587,  587-A 
and  587-B  (Order  587)  by  revising 
provisions  applicable  to  nominations, 
allocations,  balancing,  measurement, 
invoicing  and  capacity  release  as 
required  by  the  Commission's  March  17 
order. 

Questar  states  that  it  has  revised  the 
Table  of  Contents,  the  footnotes  to  the 
Statement  of  Rates  and  various  sections 
of  the  General  Terms  and  Conditions  of 
Part  1  of  its  tariff  in  order  to  implement 
the  requirements  of  Order  587  and 
comply  with  the  March  17  order. 
Questar  has  revised  Section  1 
(Definitions),  Section  2  (Electronic 


22924 


Federal  Register  /  Vol.  62.  No.  81  /  Monday,  April  28.  1997  /  Notices 


Federal  Rayater  /  VqL  62.  No.  81  /  Monday.  April  28,  1997  /  Notices 


2X923 


Bulletin  Board  (EBB)),  Section  6 
(Capacity  Release  and  Assignment), 
Section  8  (Creditworthiness),  Secticm  10 
(Use  of  Receipt  and  Delivery  Points), 
Section  11  (Operating  Provisions  for 
Transportation  and  Storage  Service). 
Section  12.3  (Monthly  Balancing), 
Section  14  (Measurement)  and  Section 
18  (Billing  and  Payment). 

Questar  states  that  it  has  added  a  new 
Section  29  (GISB  Standards)  to  Part  1  of 
the  General  Terms  and  Conditions. 
Sections  9.3  and  10.3  (Commencement 
of  Service)  of  the  General  Terms  and 
Conditions  of  Parts  2  and  3, 
respectively,  of  Questar's  tariff  have  also 
been  revised. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  {>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ins{>ection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  97-10810  Filed  4-25-97;  8:45  am] 

BIUJNO  COW  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-332-0001 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Tariff  Sheets 

April  22, 1997. 

Take  notice  that  on  April  16, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing. 

Texas  Gas  states  that  tne  instant  filing 
is  being  made  pursuant  to  Section  4  of 
the  National  Gas  Act  to  modify  Texas 
Gas's  existing  Form  of  Electronic 
Bulletin  Board  (EBB)  Agreement  in  its 
tariff.  The  filing  is  a  companion  filing  to 
Texas  Gas's  April  1, 1997  Order  No.  587 
compliance  filing  in  Docket  No.  RP97- 


183  to  implement  the  business 
standards  issiied  by  the  Gas  Industry 
Standards  Board  (GISB).  Specifically, 
the  modifications  to  the  EBB  and 
changes  to  the  EBB  Agreement  will 
provide  enhanced  security  for  EBB 
access  and  interaction  and  will  help 
make  the  EBB  more  user  friendly  as 
Texas  Gas  and  its  customers  adapt  to  the 
GISB  requirements.  Texas  Gas  requests 
that  the  revised  tariff  sheets  become 
effective  June  1, 1997,  which 
corresponds  with  the  effiective  date  of 
Texas  Gas'  implementation  of  the  GISB 
Order  No.  587  standards  pursuant  to 
Texas  Gas  Docket  No.  RP97-183. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regiilations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  vtrith  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
UkD.  Cashell, 
Secretary. 
(FR  Doc.  97-10814  Filed  4-25-97;  8:45  am] 

BILUNQ  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-334-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Tarfff  Sheets 

April  22, 1997. 

Take  notice  that  on  April  17, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1, 1997. 

Texas  Gas  states  that  the  instant  filing 
is  being  made  pursuant  to  Section  4  of 
the  Natural  Gas  Act  to  incorporate  into 
its  tariff  a  new  pro  forma  Electronic  Data 
Interchange  (EDI)  Trading  Partner 


Agreement.  Such  agreement  will  help 
facilitate  compliance  with  the  GISB 
electronic  communication  requirements. 
Texas  Gas  requests  that  the  revised  tariff 
sheets  become  effective  June  1, 1997, 
which  corresponds  with  the  effiective 
date  of  Texas  Gas'  implementation  of 
the  GISB  Order  No.  587  standards 
piu^uant  to  Texas  Gas  Dodeet  No. 
RP97-183. 

In  the  instant  filing,  Texas  Gas  also 
requests  a  three-month  waiver  fiom  June 
1  to  September  1, 1997,  to  fully 
complete  its  EDI  electronic  delivery 
mechanism  strategy.  The  waiver  request 
applies  solely  to  use  of  the  Internet 
electronic  delivery  mechanism  for  EDI 
and  the  granting  of  such  waiver  will  not 
have  a  significant  ^iact,on  its 
customers.  Texas<^s  otherwTS 
anticipates  beii^  in  full  compliant 
with  Order  No.  587  and  the  effective^ 
GISB  standards  on  June  1, 1997. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas'  jurisdictional  ciistomers  and 
interested  state  commissions,  and  all 
parties  on  the  official  service  list  in 
Docket  No.  RP97-183. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accwdance  with  Sections 
385.211  and  385.214  of  the 
Conmiission's  Rules  and  Regiilations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Sectim 
154.210  of  the  Conunission 's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wrishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Uis  D.  Casfaell. 
Secretary. 
(FR  Doc.  97-10815  Filed  4-25-97;  8:45  am] 

BNJJNO  COM  anr-ei-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-331-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

April  22, 1997. 

Take  notice  that  on  April  9, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
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1396.  Houston.  Texas  77251,  filed  in 
Docket  No.  CP97-331-000,  an 
abbreviated  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Transco's  1998 
Cherokee  Expansion  Project,  an 
expansion  of  Transco's  pipeline  system 
to  provide  87,070  dekatherms  per  day  of 
new  firm  incremental  transportation 
capacity  for  two  shippers,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Ck)mmission  and  open 
to  public  inspection. 

Transco  proposes  to  construct  and 
operate  the  following  facilities  to  create 
the  firm  transportation  ca[>acity  for  the 
Cherokee  Expansion: 

1.  11.22  miles  of  48-inch  pipeline 
loop  from  milepost  826.30  to  milepost 
837.52  on  Transco's  mainline  in 
Marengo  County.  Alabama; 

2.  A  new  15,000  HP  compressor 
station,  located  at  milepost  1007.65  on 
Transco's  mainline  in  Coweta  County, 
Georgia; 

3.  A  new  8,000  HP  compressor  at 
Station  125,  including  a  separate 
compressor  building  and  an  electrical 
substation,  in  Walton  County,  Georgia; 

4.  Uprate  of  Transco's  existing 
"Georgia  Extension,"  consisting  of 
approximately  27  miles  of  16-inch 
pipeline  in  Walton  and  Gwinnett 
Counties,  Georgia,  from  780  psig  to  960 
psig;  and 

5.  Other  appurtenant  facilities. 
Transco  also  seeks  authorization  to 

abandon  in  place  a  0.13  mile  segment  of 
the  Georgia  Extension,  from  milepost 
26.96  to  milepost  27.09.  Transco  states 
that  after  installation  of  the  facilities 
proposed  herein,  the  segment  of  pipe 
will  no  longer  be  needed.  Transco 
estimates  that  the  proposed  facilities 
.will  cost  $68,000,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  13, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Nat\ual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
applicaticm  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  fonnal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
LonD.CasheU. 
Secretary. 

[PR  Doc  97-10805  Filed  4-25-97;  8:45  am] 
MLUNQ  coot  cnr-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-168-001] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Flihtg 

April  22. 1997. 

Take  notice  that  on  April  17, 1997, 
Tuscarora  Gas  Transmission  Company 
(Tiiscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  Jime  1, 1997: 

First  ReviscA  Sheet  No.  12 
First  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  22 
First  Revised  Sheet  Nos.  32-37 
Original  Sheet  No.  37A 
OrigiDal  Sheet  No.  378 
First  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  42 
Original  Sheet  No.  42A 
Original  Sheet  No.  428 
First  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  48 
First  Revised  Sheet  Nos.  57-58 
Original  Sheet  No.  58A 
First  Revised  Sheet  Nos.  59-60 
First  Revised  Sheet  Nos.  68-69 
Original  Sheet  No.  69A 
First  Revised  Sheet  Nos.  70-73 
First  Revised  Sheet  Nos.  77-79 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  on  March 
14,  1997  in  Docket  No.  RP97-168-000 
and  Order  No.  587-B. 


Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  all  parties  on  the 
service  list  in  this  docket,  all  aistomera 
of  Tuscarora  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conmiission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CasheU. 
Secretary. 

(FR  Doc.  97-10813  Filed  4-25-97;  8:45  am] 
HUMQ  cooc  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP07-487-OO1] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Ctianges  In  FERC  Gas 
Tariff 

April  22, 1997. 

Take  notice  that  on  April  16,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Voliune  No. 
1,  the  following  tariff  sheets  to  be 
effective  April  1, 1997: 

Substitute  Fourth  Revised  Sheet  Nos.  227 

and  228 
Substitute  Third  Revised  Sheet  No.  229 
Substitute  First  Revised  Sheet  Nos.  229A, 

229B,  and  229C 
Original  Sheet  No.  229D 
Substitute  First  Revised  Sheet  No.  235 
Substitute  Original  Sheet  No.  237A 

WNG  states  that  this  filing  is  being 
made  to  comply  with  Commission 
Order  issued  March  27, 1997,  in  Docket 
No.  RP98-387-000. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customera  and  interested  state 
commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
hlod  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  ReferNioe 
Room. 

LoisD.CadMll, 
Secretary. 

IFR  Doc  97-10808  Filed  4-25-97;  8:45  am) 
MUJNQ  COM  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  EQ97-«M)00.  at  aL] 

Aguaytia  Energy  Del  Peru  S.R.  Ltda,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  niings 

April  22, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Aguaytia  Energy  del  Pern  SJL  Ltda. 

(Docket  No.  EG97-35-000] 

On  April  11, 1997,  Aguaytia  Energy 
del  Peru  S.R.  Ltda.  filedwith  the 
Federal  Energy  Regulatory  Commission 
a  supplement  to  its  February  27, 1997, 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations:  The  supplemental  material 
induded  clarifications  sought  by  the 
Commission  Staff. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

2.  CNG  Kauai.  Inc. 

(Docket  No.  BG97-37-0001 

On  April  15, 1997,  CNG  Kauai,  Inc. 
(CNG  Kauai),  with  its  principal  office 
located  at  One  Park  Ridge  Center,  P.O. 
Box  15746.  Pittsburgh,  PA  15244-0746. 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  supplement  to  its 
February  28, 1997  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  The 
supplemental  material  included 
clarifications  sought  by  the  Commission 
Staff. 

Comment  date:  May  9, 1997,  in 
accordance  %vith  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

3.  Kauai  Power  Partnen,  LP. 

[Docket  No.  BG97-38-000] 

On  April  15. 1997,  Kauai  Power 
Partiiers,  L.P.  (KPP),  with  its  principal 
office  located  at  One  Paric  Ridge  Center, 
P.O.  Box  15748.  Pittsburgh,  PA  15244- 
0746,  filed  with  the  Federal  Energy 
Regulatory  Commission  a  supplemenf^to 
its  February  28, 1997,  application  hx 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  The 
supplemental  materiad  included 
clarifications  sought  by  the  Commission 
Staff. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

4.  Cleveland  Electric  Illniniiiating 
Company 

(Docket  No.  ER96-1471-003] 

Take  notice  that  on  April  11, 1997. 
Cleveland  Electric  Illiuninating 
Company  tendered  for  filing  its 
compliance  report  in  the  above- 
refiarenced  dodcet. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Electric  Power 
Corporation 

[Docket  Nos.  ER96-291 2-000.  ER97-907- 
000,  ERg7-l  385-000,  ER97-1 520-000, 
ER97-1 585-000,  and  ER97-1 775-000] 

Take  notice  that  on  April  21. 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  submitted  for 
filing  with  the  Commission,  an 
amendment  in  the  above  referenced 
dockets. 

A  copy  of  the  filing  was  served  upon 
the  parties  to  this  filing  and  the  affected 
State  Utility  Regulatory  Commissions. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Nwthwest  Generating 
CoiqieratiTe 

(Docket  No.  ER97-1 708-000] 

Take  notice  that  on  March  20, 1997, 
Pacific  Northwest  Generating 
Cooperative  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Pennsylvaiiia  Power  Company 

(Docket  No.  ER97-1901-000] 

Take  notice  that  on  March  28, 1997. 
Pennsylvania  Power  Company  tendered 
for  filing  an  amendment  in  tha  above- 
referenced  docket. 

Comment  date:  May  6. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-24O6-000] 

Take  notice  that  Southern  Indiana  Gas 
and  Electric  Company  (SIGEOO)  on 
April  4, 1997,  tendered  for  filing  four  (4) 
service  agreements  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  the 
followdng  entities: 

1.  Western  Power  Services,  Inc 

2.  CMS  Mail:eting,  Services  and  Trading 
Company 

3.  NIPSCO  Energy  Services.  Inc. 

4.  American  Energy  Solutions,  Inc. 
Q^ies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
a^eements. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

(Docket  No.  ER97-2407-O00] 

Take  notice  that  on  April  4, 1997,  the 
New  England  Power  Pool  Executive 
Committee  filed  a  signattire  page  to  the 
NEPOOL  Agreement  dated  Ssptember  1. 
1971,  as  amended,  signed  by  Plum 
Street  Energy  Marketing,  Inc.  (Plum 
Street  Energy).  The  New  England  Power 
Pool  Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signatiire  page  would 
permit  Plum  Street  Energy  to  join  the 
over  100  Partidpants  that  already 
participate  in  the  Pool.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  maimer,  other  than  to  make  Plum 
Street  Energy  a  Partidpant  in  the  Pool. 
NEPOOL  requests  an  effisctive  date  on  or 
before  April  1, 1997,  or  as  soon  as 
possible  hereafter  for  commencement 
of  partidpation  in  the  Pool  by  Plum 
Street  Energy. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

lO.PacifiCorp 

[Docket  No.  ER97-240»-000l 

Take  notice  that  PadfiCorp  on  April 
4, 1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
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Non-Firm  Transmission  Service 
Agreements  with  Arizona  Public  Service 
Company,  Black  Hills  Power  &  Light 
and  Bonneville  Power  Administration 
undw.  PadfiCoip's  FERC  Electric  Tariff. 
Original  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duke  Power  Company 

(Docket  No.  ER97-24O9-00O) 

Take  notice  that  on  April  4, 1997, 
Duke  Powrer  Company  (Duke)  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Illinois  Povrer 
Company,  dated  as  of  February  14, 1997 
(TSA).  llie  parties  have  not  engaged  in 
any  transactions  imder  the  TSA  as  of  the 
date  of  filing.  Duke  sUtes  that  the  TSA 
sets  out  the  transmission  arrangements 
under  wrhich  Duke  will  provide  Illinois 
Power  Company  firm  point-to-point 
transmission  service  under  Duke's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  thaf  the  Agreement 
be  made  effective  as  of  March  7, 1997. 
"  Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dnke  Power  Company 

(Docket  No.  ER97-2410-000) 

Take  notice  that  on  April  4, 1997, 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  Transmission  Service 
Agreement  betwem  Duke,  on  its  own 
b^ialf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Louisville  Gas  and 
Electric  Company,  dated  as  of  March  12, 
1997  (TSA).  The  parties  have  not 
engaged  in  any  transactions  under  the 
TSA  as  of  the  date  of  filing.  Duke  states 
that  the  TSA  sets  out  the  transmission 
arrangements  under  which  Duke  will 
provide  Louisville  Gas  and  Electric 
Company  non-firm  point-to-point 
transmission  service  under  Duke's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  efEactive  as  of  Vlarch  12, 1997. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Western  Resources,  Inc. 

(Docket  No.  ER97-24 11-000] 

Take  notice  that  on  April  3, 1997, 
Western  Resources,  Inc.  tendered  for 
filing  noD-fiim  transmission  agreements 


between  Western  Resources  and  Kansas 
Qty  Power  and  Light  Company  and 
Koch  Energy  Trading,  Inc.  Western 
Resources  states  that  the  purpose  of  the 
agreements  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective 
December  18, 1996  and  January  9, 1997, 
respectively. 

Copies  of  the  filing  were  served  upon 
Kansas  Qty  Power  and  Light  Company, 
Koch  Energy  Trading,  Inc.  and  the 
Kansas  Corporation  Commission. 

Conunent  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Westmi  Reeourcee,  Inc. 

[Docket  No.  ER97-24 12-000] 

Take  notice  that  on  April  3, 1997, 
Western  Resources,  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  KOCH  Power  Services,  Inc.  Western 
Resources  states  that  the  piupose  of  the 
agre«nent  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  January 
18, 1997. 

Copies  of  the  filing  were  served  upon 
KOCH  Power  Services,  Inc.  and  the 
Kansas  Corporation  Commission. 
Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Fina  Energy  Services  Company 

[Docket  No.  ER97-24 13-000] 

On  April  3, 1997,  Fina  Energy 
Services  Company  (Applicant),  a 
Delaware  corporation,  filed  a  petition 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  for  waiven, 
blanket  approvals,  and  an  order 
approving  an  initial  rate  schedule 
designated  as  Fina  Energy  Services 
Company  Rate  Schedule  No.  1,  pursuant 
to  Riile  205  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.205. 

Applicant  intends  to  begin  in  the 
business  of  buying  and  selling  electric 
energy  and  capacity  at  wholesale  on 
transmission  systems  across  the 
domestic  electric  transmission  grid.  The 
rates  charged  by  Applicant  for 
wholesales  of  energy  and  capacity  will 
be  mutually  agreed  upon  by  the  parties 
to  each  particular  transactiaii. 


Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Lowell  Cogeneration  Company 
Limited  Paitnerahip 

[Docket  No.  ER97-2414-000] 

Take  notice  that  on  April  3, 1997, 
Lowell  Cogeneration  Company  Limited 
Partnership  (LCCLP)  tendered  for  filing 
pursuant  to  Rules  205  and  207,  a 
petition  for  waivera  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Sdiedule  No.  1  to  be  efiisctive  June  1, 
1997. 

In  transactions  where  LCCLP  will  sell 
electric  enogy  and/or  power  at 
wholesale,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  LCCLP  may  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  (Miio  EdiaoB  Conqtany, 
Pennsylvania  Power  Company 

(Docket  No.  ER97-2416-O00) 

Take  notice  that  on  April  4, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  AIG  Trading 
Corporation  under  Ohio  Edison's  Power 
Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Conunent  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  ft  Electric  Company 

[Docket  No.  ER97-241 7-000] 

Take  notice  that  on  April  4, 1997, 
Louisville  Gas  &  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
Carolina  Power  and  Light  under  LG&E's 
Rate  Schedule  GSS. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Portland  General  Electric  Company 

[Docket  No.  ER9  7-24 18-000] 

Take  notice  that  on  April  4, 1997, 
Portland  General  Electric  Company 
(PCX)  tendered  for  filing  an  amendment 
(Amendatory  Agreement  No.  1)  to  the 
Surplus  Firm  Capacity  Sales  Agreement 
(Bonneville  Power  Administration 
Contract  No.  DE-MS79-95BP94626) 
between  PGE  and  the  BPA  under  which 
PGE  will  return  energy  to  the  BPA. 


Pursuant  to  18  CFR  35.11,  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Amendment  No.  1  to  the  Surplus 
Firm  Capacity  Sales  Agreement  to 
become  effective  April  1, 1997. 

Copies  of  this  filing  were  caused  to  be 
served  on  the  parties  included  in  the 
Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-2419-000] 

Take  notice  that  on  April  4, 1997,  The 
Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  NIPSCO  Energy  Services, 
Inc.,  CNG  Power  Services  Corporation, 
and  Louisville  Gas  k  Electric  Company 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
NIPSCO  Energy  Services,  Inc.,  CNG 
Power  Services  Corporation,  Louisville 
Gas  &  Electric  Company,  and  the  Public 
Utilities  Conmiission  of  Ohio. 

Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER97-2420-000] 

Take  notice  that  on  April  4, 1997,  The 
Dayton  Power  and  Light  Company 
(Dajrton)  submitted  service  agreements 
establishing  WPS  Energy  Services,  Inc., 
The  Atlantic  Qty  Electric  Company,  and 
Power  Comp)any  of  America  as 
customers  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
WPS  Energy  Services,  Inc.,  The  Atlantic 
Qty  Electric  Company,  Power  Company 
of  America,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER97-2443-000] 

Take  notice  that  on  April  8, 1997, 
Public  Service  Company  of  Colorado 
and  Cheyenne  Light,  Fuel  and  Power 
Company  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Transmission 
Service  between  Public  Service 
Company  of  Colorado  and  AIG  Trading 
Corporation.  Public  Service  states  that 
the  piupose  of  this  filing  is  to  provide 
Non-Firm  Transmission  Service  in 
accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  that  this  filing  be  made 
effective  March  25, 1997. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-2444-000] 

Take  notice  that  on  April  8, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  a  Service  Agreement, 
dated  March  24, 1997,  establ^hing 
Wisconsin  Public  Power  Inc.  as  a 
customer  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
March  24, 1997  for  the  service 
agreement  and  the  revised  Index  of 
Customers.  Accordingly,  QPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Wisconsin  Public  Power 
Inc.  and  the  Illinois  Commerce  - 
Commission. 

Comment  date:  May  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pennsylvania  Power  ft  Light  Co. 

[Docket  No.  ER97-2445-000] 

Take  notice  that  on  April  8, 1997, 
Pennsylvania  Power  &  Light  Company 
("PP&L")  filed  a  Service  Agreement 
dated  December  9, 1996.  with  The 
Power  Company  of  America,  LP 
("PCA")  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  PCA  as  an  eligible 
customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  suppUed  to  PCA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-2446-000] 

Take  notice  that  on  April  8, 1997, 
Southwestern  Public  Service  Company 
("Southwestern")  submitted  an 
.  executed  service  agreement  under  its 
open  access  transmission  tariff  with 
Public  Service  Company  of  Colorado. 
The  service  agreement  is  for  lunbrella 
non-firm  point-to-point  transmission 
service. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pennsylvania  Power  ft  Li^^t 
Company 

[Docket  No.  ER97-2447-000) 

Take  Notice  that  on  April  8, 1997. 
Pennsylvania  Power  &  Light  Company 
CTP&L"),  filed  a  Service  Agreement 
dated  February  19, 1997  with  ConAgra 
Energy  Services,  Inc.  ("ConAgra")  imder 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  Service  Agreement 
adds  CoiLAgra  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  ConAgra  and  to 
the  Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Pennsylvania  Power  ft  Light  Co. 

[Docket  No.  ER97-2448-000] 

Take  notice  that  on  April  8, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
March  19, 1997,  with  Centerior  Energy 
Corporation  as  Agent  for  Cleveland 
Electric  Illuminating  Company 
(Centerior)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Centerior  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Centerior  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pomsytvania  Power  ft  Light  Co. 

[Docket  No.  ER97-2449-000) 

Take  Notice  that  on  April  8, 1977, 
Pennsylvania  Powerft  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
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April  7. 1997  with  Illinois  Power 
fUinois)  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  Illinois  as  an 
eligible  customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Illinois  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Conunent  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PemuylTuiia  Power  k  Light  Co. 
rOockat  Na  ER97-2450-0001 

Take  Notice  that  on  April  8, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated* 
March  18, 1997  with  Connecticut 
Munibipal  Electric  Cooperative 
(CMEEC)  under  PP&L's  FERC  Electric 
Tariff.  Original  Volume  No.  1.  The 
Service  Agreement  adds  CMEEC  as  an 
eligible  customer  under  the  Tariff. 

PPkL  requests  an  effective  date  of 
April  8, 1997.  for  the  Service 
Agraement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CMEEC  and  to 
the  Pnnsylvania  Public  Utility 
Commianaa. 

Comment  date:  May  6. 1997,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  PanasylTania  Power  &  Light  Co. 

[Dockat  Na  ER97-2451-0001 

Take  notice  that  on  April  8, 1997. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  filed  a  Service  Agreement  dated 
March  19. 1997.  with  Cmterior  Energy 
Corpcwation  as  Agent  for  Toledo  Edison 
Company  (Centeriw)  for  non-firm  point- 
to-point  transmission  service  under 
PP&L's  Open  Access  Transmission 
Tariff.  The  Service  Agreement  adds 
Centerior  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  efiiective  date  of 
April  8. 1997.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Centerior  and  to 
the  Peimsylvania  Public  Utility 
Commissioa. 

Conunent  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Sovthwestani  Poblic  Service 


(Docket  Na  ER97-2452-000) 

Take  notice  that  on  April  8. 1997. 
Southwestern  Public  Sovice  CtHnpany 
("Southwestern")  submitted  an 


executed  service  agreemoit  under  its 
open  access  transmission  tariff  with 
Kansas  City  Power  &  Light  Company. 
The  service  agreement  is  for  imibrella 
non-firm  point-to-point  transmission 
service. 

Comment  date:  May  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

32.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-2453-000) 

Take  Notice  that  on  April  8, 1997, 
Pennsylvania  Power&  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
February  19, 1997  with  ConAgra  Energy 
Services,  Inc.  (ConAgra)  under  PP&L's 
FERC  Electric  Tariff,  Original  Volume 
No.  1.  The  Service  Agreement  adds 
ConAgra  as  an  eligible  customer  imder 
the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  ConAgra  and  to 
the  Pennsylvania  Public  Utility 
Commissiaii. 

Comment  date:  May  6. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-2454-000] 

Take  notice  that  on  April  8, 1997, 
Florida  Power  &  Light  Company 
("FPL"),  tendered  for  filing  proposed 
service  agreements  with  McHgan  Stanley 
Capital  Group,  Inc.  for  Short-Term  Firm 
and  Non-Firm  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  May  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Conunent  date:  May  6, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Pennsytvania  Power  &  Light 
Conqyaay 

[Docket  Na  ER97-2455-000) 

Take  Notice  that  on  April  8. 1997, 
Pennsylvania  Power  &  Light  Company 
("PP&L"),  filed  a  Service  Agreement 
dated  March  27. 1997  with  Valero 
Power  Services  Company  ("Valero") 
tmder  PP&L's  FERC  Electric  Tariff. 
Original  Volimie  No.  1.  The  Service 
Agreement  adds  Valero  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effiective  date  of 
April  8. 1997.  for  the  Service 
AgreemenL 


PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Valero  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Conunent  date:  May  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Union  Electric  Company 

[Docket  No.  ER97-24  56-000] 

Take  notice  that  on  April  8. 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Services  between  UE  and  St.  Joseph 
Light  and  Power  Company  and  Cinergy 
Services,  Inc.,  as  Agent  for  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  UE  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
UE  to  provide  transmission  service  to 
the  parties  pursuant  to  UE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-S0. 

Comment  date:  May  6. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end-of  this  notice. 

36.  Interstate  Poefer<GQiiqMny 

(Docket  No.  ER97-2457-000] 

Take  notice  that  on  April  8. 1997. 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Power  Sales  Service 
Agreement  between  IPW  and  L  G  &  E 
Power  Marketing.  Inc.  (LPM).  Under  the 
Agreement,  IPW  will  sell  Capacity  & 
Energy  to  LPM  as  agreed  to  by  both 
companies. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Arizona  Public  Service  Company 

(Docket  No.  ER97-2458-000) 

Take  notice  that  on  April  9, 1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  Service 
Agreement  to  provide  Non-Hrm  Point- 
to-Point  Transmission  Service  under 
APS"  Open  Access  Transmission  Tariff 
with  Amoco  Energy  Trading 
Corporation  ("Amoco"). 

A  copy  of  this  filing  has  been  served 
on  Amoco  and  the  Arizona  Corporation 
Conmiission. 

Conunent  date:  May  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Idaho  Power  Company 

(Docket  No.  ER97-2459-0001 

Take  notice  that  on  April  8. 1997, 
Idaho  Power  Company  (IPCo),  tendered 
for  filing  two  Service  Agreements  under 
its  FERC  Electric  Tariff,  Original 
Volume  No.  5,  Open  Access 
Transmission  Taiifil 


Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Unitil  Power  Corp. 

(Docket  No.  ER97-246O-00O) 

Take  notice  that  on  April  8, 1997, 
Unitil  Power  Corp.  ("UPC"),  tendered 
for  filing  pursuant  to  Rules  205  and  207, 
a  Petition  for  waivers  and  blanket 
approvals  under  various  regiilations  of 
the  Commission  and  for  an  order 
accepting  its  market-based  rate  schedule 
to  be  effective  June  1, 1997. 

In  transactions  where  UPC  will  sell 
electric  energy  and/or  power  at 
wholesale,  it  proposes  to  make  such 
sales  OD  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  UPC  may  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker. 

A  copy  of  UPC's  Petition  was  served 
on  the  New  Hampshire  Public  Utilities 
Conunission. 

Comment  date:  May  6, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Unitil  Resources,  Inc. 

(Docket  No.  ER97-2462-000] 

Take  notice  that  on  April  8. 1997. 
Unitil  Resources,  bic  ("URI")  tendered 
for  filing  pursuant  to  Rules  205  and  207, 
a  Petition  for  waivers  uid  blanket 
approvals  under  varioii|!  regulations  of 
the  Commission  and  for  an  order 
accepting  its  market-based  rate  schedule 
to  be  effective  Jime  1. 1997. 

In  transactions  where  URI  will  sell 
electric  energy  and/or  power  at 
wholesale,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  URI  asserts  that  it  may 
engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 

Comment  date:  May  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  NP  Energy  Inc. 

(Docket  No.  BR97-248&-000] 

Take  notice  that  NP  Enei^gy  Inc.,  a 
broker  and  marketer  of  electric  power, 
filed  on  March  27, 1997,  a  notice  of 
change  in  status  relating  to  an 
agreement  to  sell  and  issue  to  National 
P'oMrer  of  America,  Inc.  common  stock 
constituting  50  percent  of  the  issued 
and  outstanding  coounon  stock  of  NP 
Energy,  Inc.,  and  to  sell  and  issue  to 
National  Power  of  America.  Inc  all  of 
the  preferred  stock  of  NP  Energy  Inc. 

Qjmment  date:  May  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


42.  John  M.  Deutch 

[Docket  No.  ID-2430-001] 

Take  notice  that  on  April  1. 1997. 
John  M.  Eteutch  (Applicant)  tendered  for 
filing  an  application  imder  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions:  Director — 
Constmiers  ^ergy  Company,  Director — 
Qticorp. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Ri^es  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LmeaCadMll. 
Secretary. 

[PR  Doc  97-10866  Filed  4-2S-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
F«d«ral  EfMr0y  Regulatory 


[DocfcM  No.  ER97-2432-000b  etiL] 

South  CaroHna  Etoelrtc  «  Qm 
Company,  at  aL;  Elaelric  Rata  and 
Corporate  RaguMion  Fillnga 

April  21. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sooth  Curolina  Electric  &  Gas 
Canpany 

(Docket  Na  ER97-2422-000] 

Tal»  notice  that  on  April  7, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  submitted  a  service  agreement 
establishing  Atlantic  Qty  Electric 
Company.  (ACEC)  as  a  oistomer  under 
the  terms  of  SCE&G's  Negotiated  Mariiet 
Sales  Tariff. 

SCE&G  requests  an  effisctive  date  of 
one  day  subeaquent  to  the  filing  of  the 
service  agreement.  Accordingly.  SCE&G 
requests  waiver  of  the  Commission's 


notice  requirements.  Copies  of  this 
filing  were  served  upon  ACEC  and  the 
South  Carolira  Public  Service 
Commission. 

Comment  date:  May  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company,  Pmnsylvania 
Power  Company 

[Docket  No.  ER97-2415-O001 

Take  notice  that  on  April  4, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Finn  Point- 
to-Point  Transmission  Service  with 
Louisville  Gas  and  Electric  Company 
and  Ohio  Edison  Company  pursuant  to 
Ohio  Edison's  Open  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER97-2423-000] 

Take  notice  that  on  April  7, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  Morgan  Stanley 
Capital  Ooup  Inc  as  a  point-to-point 
transmission  customer  imder  the  tenns 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
March  16,1997,  and:  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notice. 

4.  Western  Resources,  Inc. 

[Docket  No.  ER97-2424-000] 

Take  notice  that  on  April  7, 1997, 
Weston  Resources,  Inc.  tendered  for 
filing  firm  transmission  agreements 
between  Western  Resources  and  Duke/ 
Louis  Drejrfiis  L.L.C  Weston  Resources 
states  that  the  purpose  of  the  agreements 
is  to  permit  non-disrriminat<My  access 
to  the  transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effiective  June  1, 
1996,  July  1, 1996,  August  1, 1996, 
September  1, 1996,  October  1, 1996, 
November  1, 1996,  January  1, 1997, 
February  1, 1997  and  March  1, 1997. 
respectively. 
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CofMes  (rfthe  filing  were  served  upon 
Dului/Louis  Dreyfus  L.L.C  and  the 
Kansas  CorpiHation  Commission. 

Conunent  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Qiieigj  Ssrnces,  Inc. 

IDockat  Na  ER97-2425-0OOI 

Take  notice  that  on  April  7, 1997, 
Qneigy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  ft  Electric  Company  (CG&£)  and  PSI 
Energy,  hic  (PSI),  a  Peaking  Capacity 
Agreement  between  Cinergy,  CGftE,  PSI 
and  Ncuthem  California  Power  Agency 
(NCPA). 

Cinergy  and  NCPA  have  requ      k1  an 
effective  date  of  (me  day  after  this  initial 
filing  of  the  Peaking  Capacity 
Agreement. 

Copies  of  the  filing  were  served  on 
Northern  California  Power  Agency,  the 
Public  IMhties  Commission,  State  of 
California,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Coaanent  date:  May  5.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  UtmSys  Corporation 

(Docket  Na  ER97-2426-000) 

Take  notice  that  on  April  7, 1997, 
UtihSys  Corporation,  tendered  for  filing 
pursuant  to  Rules  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205  and  385.207, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effective 
the  earlier  of  May  30, 1997,  or  the  date 
of  a  Commission  order  granting 
approval  of  this  Rate  Schedule. 

iMliSys  Corporation  intends  to 
engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  broker.  In 
transactions  where  UtiUsys  Corporation 
purchases  power  producers,  and  resells 
such  power  to  other  purchasers, 
IMliSjTS  Corporation  will  be  functioning 
as  a  marketer.  In  UtiUSys  Corporation's 
marketing  transactions,  UtiUSys 
Corporation  proposes  to  charge  rates 
mutually  agreed  upon  by  the  parties.  In 
transactions  where  UtiliSys  Corporation 
does  not  take  Utle  to  the  electric  power 
and/or  energy,  UtiliSys  Corporation  will 
be  limited  to  the  role  of  a  broker  and 
will  charge  a  fee  for  its  service.  UtiliSys 
Corporation  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  UtiliSys  Corporation  does  not 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
bcihties. 


Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Conunent  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2427-OOOI 

Take  notice  that  on  April  7, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  Cincinnati  Gas  & 
Electric  Company  (CG&E),  an  Ohio 
corporation,  PSI  Energy,  Inc.  (PSI),  an 
Indiana  corporation,  (collectively 
Cinergy  Operating  Companies)  and 
Cinergy  Services,  Inc.  (Cinergy 
Services),  a  Delaware  corporation,  as 
agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31, 1996  filing  in  Docket  No.  OA97- 
243-000  (pending). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  1,  1997  for  the  Cincinnati  Gas  & 
Electric  Company  (CG&E),  an  Ohio 
corporation,  PSI  Energy,  Inc.  (PSI),  an 
Indiana  corporation,  (collectively 
Cinergy  Operating  Companies)  and 
Cinergy  Services,  Inc.  (Cinergy 
Services),  a  Delaware  corporation,  as 
agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duquesne  Light  Company 

(Docket  No.  ER97-2428-000) 

Take  notice  that  on  April  7, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  2,  1997 
with  Carolina  Power  &  Light  Company 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Carolina  Power  &  Light  Company 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  April  2. 
1997  for  the  Service  Agreement. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Portland  General  Electric  Qnnpany 

(Docket  No.  ER97-2429-000] 

Take  notice  that  on  April  7, 1997, 
Portland  General  Electric  ^^Mnpany 
(PGE),  tendered  for  fiUpg  uiider  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volimie  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Williams  Energy  Services 
Company. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-O02  issued  )uly  30,  1993,  PGE 
respectfully  requests  that  the 
Comnussion  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  Mardi  17. 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Williams  Energy  Services 
Company  as  noted  in  the  filing  letter. 

Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duquesne  Light  Company 

(Docket  No.  ER97-243(>-000) 

Take  notice  that  on  April  7, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  2, 1997 
with  Aquila  Power  Corporation  under 
DLC's  (Dpen  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Aquila  Power  Corporation  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  April  2, 1997  for  the 
Service  Agreement. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Resources.  Inc. 

[[)ocket  No.  ER97-2431-O00J 

Take  notice  that  on  April  7, 1997, 
Western  Resources,  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Central  and  South  West  Services, 
Inc,  (CSWS).  Western  Resources  states 
that  the  purpose  of  the  agreement  is  to 
permit  non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  March  27, 
1997. 

Copies  of  the  filing  were  served  upon 
CSWS  and  the  Kansas  Corporation 
Commission. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Illinois  Power  Company 

[Docket  No.  ER97-2432-O001 

Take  notice  that  on  April  7, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27tii  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
imder  which  Wisconsin  Public  Service 
Corporation  will  take  service  under 
Illinois  Power  Cranpany's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1, 1997. 

Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Company 

(Docket  No.  ER97-2433-000J 

Take  notice  that  on  April  7, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Federal  Energy  Sales,  Inc.  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  Federal  Energy 
Sales,  Inc. 

Comment  date:  May  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Idaho  Power  Company 

[Docket  No.  ER97-2434-OOOI 

Take  notice  that  on  April  7, 1997, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  Agreement 
for  Load  Following  Services  between 
IPC  and  Montana  Power  Company. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Company 

(Docket  No.  ER97-2435-0O0) 

Take  notice  that  on  April  7, 1997, 
New  England  Power  Company  (NEP) 
filed  a  service  agreement  with  Ohio 
Edison  Company  for  non-firm,  point-to- 
point  transmission  service  under  NEP's 
open  access  transmission  service,  FERC 
Electric  Tariff,  Original  Volume  No.  9. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER97-2436-000I 

Take  notice  that  on  April  7, 1997,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12,  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  NorAm  Energy 
Services,  Inc.  (NorAm). 


SDG&E  requests  that  the  Commission 
allow  the  Ag^ment  to  become  effective 
on  the  3rd  of  June  1997  or  at  the  earliest 
possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  NorAm. 

Comment  date:  May  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Conmionwealth  Edison  Company 

[Docket  No.  ER97-2437-000] 

Take  notice  that  on  April  7. 1997. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  two 
unexecuted  firm  Service  Agreements 
with  Koch  Power  Services,  Inc.  (Koch), 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). ' 
ComEd  requests  effective  dates  of 
March  8, 1997,  and  March  9, 1997.  to 
coincide  with  the  dates  of  service,  and 
accordingly  seeks  waiver  of  the 
Conunission's  requirements.  Copies  of 
this  filing  were  served  upon  Koch  and 
the  Illinois  Conmierce  CommissioiL 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-243&-000J 

Take  notice  that  on  April  8, 1997. 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savaimah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  three  (3)  service 
agreements  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff.  Original  Volume 
No.  4)  with  the  following  entities:  (i) 
Uiuon  Electric  Company;  (ii)  New  York 
State  Electric  and  Gas;  and  (iii) 
American  Electric  Power  Service 
Corporation.  SCSI  states  that  the  service 
agreements  will  enable  Southern 
Compaiues  to  engage  in  short-term 
market-based  rate  transactions  with 
these  entities. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Company  of  Mexico 

(Docket  No.  ER97-2439-000] 

Take  notice  that  on  April  8, 1997, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  executed 
service  agreements  for  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff  with  the  following 
customers:  Idaho  Power  Company, 
Equitable  Power  Services  Company  (2 


agreements),  and  Central  and  Southwrest 
Services,  Inc.  as  agent  fat  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(2  agreements).  PNM's  filing  also  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Comment  date:  May  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pnblic  Serrioe  Company  of 
Colorado 

(Docket  No.  ER97-244O-000I 

Take  notice  that  on  April  8. 1997, 
Public  Service  Company  of  Colorado 
tendered  for  filing  a  Sendee  Agreement 
for  Non-Firm  Transmission  Service 
between  Public  Service  Company  of 
Colorado  and  Idaho  Power  Company. 
Public  Service  states  that  the  purpose  of 
this  filing  is  to  provide  Non-Firm 
Transmission  Service  in  accordance 
with  its  Open  Access  Transmission 
Service  Tariff.  PubUc  Service  requests 
that  this  filing  be  made  effective  March 
25. 1997. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Cooqiany  of 
Colorado 

[Docket  No.  ER97-2441-0001 

Take  notice  that  on  April  8, 1997, 
Public  Service  Company  of  Colorado 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Transmission  Service 
between  PubUc  Service  Company  of 
Colorado  and  Coastal  Electric  Service 
Co.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  provide  Non- 
Firm  Transmission  Service  in 
accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  that  this  filing  be  made 
effective  March  24, 1997. 

Comment  date:  May  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pnblic  Service  Company  of 
Colorado 

[Docket  No.  ER97-2442-000) 

Take  notice  that  on  April  8. 1997. 
Public  Service  Company  of  Colorado 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Transmission  Service 
between  PubUc  Service  Company  of 
Colorado  and  USGen  Power  Services, 
L.P.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  provide  Non- 
Firm  Transmission  Service  in 
accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  that  this  filing  be  made 
effective  March  26, 1997. 
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Coauaent  date:  May  5, 1997,  in 
aoooardance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staadaid  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  aocwdanoe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  F^tests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectimi. 
li^r  TMhiill. 
Secrelaiy. 

|FR  Doc  97-10865  Filed  4-25-97;  8:45  am) 
I  OQOC  ShT-St-r 


DEPARTMENT  OF  ENERGY 

Federal  Enetgy  Regulatory 
CohiihIbbIoii 

(Project  Nol  11291-<101— Indiana] 


,  hMu;  Notice  of  Availability  of 
Hnal  EiwHrontnental  Assessment 

April  22. 1997. 

In  aocordanoe  with  the  National 
Environmental  FoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  fat  an  original  license  for 
the  Star  Milling  and  ^ectric  Minor 
Water  Power  Pro)ect  (project)  and  has 
prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project.  The 
project  is  located  on  the  Fawn  River 
near  the  town  of  Howe,  in  northeastern 
hdiana. 

In  the  FEA,  the  Cranmission's  staff 
has  analyzed  the  existing  and  potential 
future  enviriMunental  impacts  of  the 
project  and  has  concludcMl  that  licensing 
the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  fiaderal  action  that 
would  significantly  afbct  the  quality  of 
the  human  environment 

Q^es  of  the  FEA  are  available  for 
review  in  the  Public  RefBience  Branch. 
Room  2A,  of  the  Cooimissicn's  offices  at 


888  First  Street.  N.E.  Washington  D.C. 

20426. 

Loi>  D.  CadieU, 

Secretary. 

(FR  Doc.  97-10807  Filed  4-25-97;  8:45  am] 

BMJJNQ  COM  cnr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

April  23.  1997. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TME:  April  30, 1997,  10:00 
a.m. 

PtJ^CE:  Room  2C,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
•NOTE — Items  Listed  on  the  agenda 
may  be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  Usting 
items  stricken  fi'om  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  674th  Meeting — 
April  30, 1997,  Regular  Meeting,  (10:00  a.m.) 

CAH-1. 
DOCKET*  P-10703, 005,  City  of  Centralia 
Light  Department 
CAH-2. 
DOCKET*  P-11446.  001.  Mid-Atlantic 

Energy  Engineers,  Ltd. 
OTHER*S  P-11481, 001,  CuSs  Run  Energy 
Partners 
CAH-3. 
DOCKET*  P-2402, 004,  Upper  Peninsula 
Power  Company 
CAH-4. 
DOCKET*  P-2652, 005,  Pacificorp 
OTHER#S  DI96-8. 001.  Pacificorp 
P-2652.  004,  Pacificorp 
CAH-5. 
DOCKET*  P-10813,  033,  City  of 
Summersville,  West  Virginia 
CAH-6.  Omitted 
CAH-7. 
DOCKET*  P-2275, 001,  Public  Service 
Company  of  Colorado 

Consent  Agenda — Electric 

CAE-1.  Omitted 
CAE-2. 


DOCKET*  ER97-1719.  000,  Ohio  Edison 
Company  and  Pennsylvania  Power 
Company 
OTHER*S  OA96-197. 000.  Ohio  Edison 
Company  and  Pennsylvania  Power 
Company 
CAE-3. 
DOCKET*  ER97-1978, 000,  New  York 
State  Electric  &  Gas  Corporation 
CAE-4. 
DOCKET*  ECg7-23, 000,  Morgan  Stanley 

Capital  Group,  Inc. 
OTHER#S  EC97-26, 000,  Chi  Power 

Marketing,  Inc. 
EL97-32,  000.  Morgan  Stanley  Capital 
Group,  Inc. 
CAE-5. 

DOCKET*  ER97-1392.  000,  Florida  Keys 
Electric  Cooperative,  Association,  Inc. 
CAE-6. 
DOCKET*  ER97-1543,  000,  Duquesne 
Light  Company 
CAE-7. 

DOCKET*  ER97-905.  000,  Pacific  Gas  and 

Electric  Comptany 
OTHER#S  OA97-494, 000,  Pacific  Gas  and 
Electric  Company 
CAE-8. 
DOCKET*  OA97-501.  000.  Public  Service 

Company  of  Colorado 
OTHER»S  ER97-1062.  000,  Public  Service 
Company  of  Colorado 
CAE-9. 
DOCKET*  OA96-30,  000.  Texas-New 
Mexico  Power  Company 
CAE-10. 
DOCKET*  ER96-1618, 000,  Progress  Power 

Marketing.  Inc. 
OTHER*S  ER96-1618, 001,  Progress  Power 

Marketing,  Inc. 
ER96-1618.  002,  Progress  Power 
Marketing.  Inc. 
CAE-1 1. 
DOCKET*  FA91-65. 001,  Kentucky 
Utilities  Company 
CAE-1 2. 
DOCKET*  ER97-624  001  Debnarva  Power 
&  Light  Company 
OTHER»S  ER97-781, 001,  Dehnarva  Power  & 
Light  Company 
ER97-782, 001.  Dehnarva  Power  & 
Light  Company 
CAE-1 3. 
DOCKET*  ER97-960. 001.  The  Washington 
Water  Power  Company 
CAE-14. 
DOCKET*  EC95-16, 001,  WisaJHsin 
Electric  Power  Pompany  and  Northern 
States  Power  Company  (Minnesota),  et 
al. 
OTHER*S  ER95-1357.  001.  Wisconsin 
Electric  Power  Company  and  Northern 
States  Power  Company  (Minnesota),  et 
al. 
ER95-1358. 001.  Wisconsin  Energy 
Company  and  Northern  States  Power 
Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
DOCKET*  RP97-296, 000,  Florida  Gas 

Transmission  Company 
OTHER*S  RP97-2g7, 000,  Florida  Gas 
Transmission  Company 
CAG-2. 
DOCKET*  RP97-303, 000,  Tennessee  Gas 
Pipeline  Company 


OTHER*S  RP93-151, 025,  Tennessee  Gas 
Pipeline  Company 
CAG-3. 
DOCKET*  RP97-307. 000.  ANR  Pipeline 
Company 
CAG-4. 

DOCKET*  RP97-312,  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
Other*S  RP97-71, 000,  Transcontinental  Gas 

Pipe  Line  Corporation 
CAG-5. 
DOCKET*  RP96-320, 010,  Koch  Gateway 
Pipeline  Company 
CAG-6. 
DOCKET*  RP97-64, 002,  Natural  Gas 

Pipeline  Company  of  America 
OTHER*S  RP97-64, 003,  Natural  Gas 

Pipeline  Company  of  America 
RP97-64, 004,  Natxiral  Gas  Pipeline 
Company  of  America 
CAG-7. 
DOCKET*  RPg7-250, 000,  Noram  Gas 
Transmission  Company 
CAG-8. 
DOCKET*  RP97-258, 000,  Williams 
Natural  Gas  Company 
CAG-9. 
DOCKET*  RP97-298,  000,  Mississippi 

River  Transmission  Corporation 
OTHER*S  RP97-298, 001,  Mississippi 
River  Transmission  Corporation 
CAG-10. 
DOCKET*  RP97-301, 000,  Overthrust 
Pipeline  Company 
CAG-1 1. 

DOCKET*  RP97-306,  000,  Williams 

Natural  Gas  Company 
OTHER*S  RP97-317,  000.  Williams 
Natural  Gas  Company 
CAG-12. 

DOCKET*  RP97-313,  000,  OZARK  GAS 
TRANSMISSICW  SYSTEM 
CAG-1 3. 

DOCKET*  RP97-319.  000.  WILLL\MS 

NATURAL  GAS  COMPANY 
OTHER*S  RP89-183.  073,  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-14.  OMITTED 
CAG-15. 
DOCKET*  PR97-3, 000,  OLYMPIC 
PIPELINE  COMPANY 
CAG-16. 

DOCKET*  RP97-174.  001.  GULF  STATES 

TRANSMISSION  CORPORATION 
OTHER*S  RP97-264,  000,  SHELL  GAS 

PIPELINE  COMPANY 
RP97-271,  000,  SOUTHERN  NATURAL 
GAS  COMPANY,  SEA  ROBIN  PIPELINE 
COMPANY  AND  SOUTH  GEORGL\ 
NATURAL  GAS  COMPANY 
RP97-272, 000,  WESTGAS  INTERSTATE, 

INC. 
RP97-273,  000,  TEXASOmO  PIPELINE, 

INC. 
RP97-277, 000,  RICHFIELD  GAS 

STORAGE  SYSTEM 
RP97-278.  000,  ALABAMA-TENNESSEE 

NATURAL  GAS  COMPANY 
RP97-292,  000.  LOUISLVNA-NEVADA 

TRANSIT  COMPANY 
RP97-295, 000.  GASDEL  PIPELINE 

SYSTEM.  INC. 
RP97-323. 000,  NORTENO  PIPELINE 

COMPANY 
RP97-324, 000,  WESTGAS  INTERSTATE, 
INC 


RP97-325, 000,  TEXAS-OHIO  PIPELINE, 

INC 
RP97-326.  000.  ARKANSAS  WESTERN 
PIPELINE  COMPANY 
CAG-17.  OMITTED 
CAG-18. 
DOCKET*  RP97-57. 000.  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-19. 
DOCKET*  RP97-115, 000,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-20. 
DOCKET*  RP97-203,  001,  QUESTAR 
PIPELINE  COMPANY 
CAG-21. 
DOCKET*  RP97-239, 003,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-22. 

DOCKET*  IS97-10,  000,  PHILLIPS 
ALASKA  PIPELINE  CORPORATION 
CAG-23. 
DOCKET*  IS97-12, 000,  GAVIOTA 
TERMINAL  COMPANY 
CAG-24. 

DOCKET*  IS97-14,  000,  SUN  PIPE  LINE 
COMPANY 
CAG-25. 

DOCKET*  IS97-13,  000,  YELLOWSTONE 
PIPE  LINE  COMPANY 
CAG-26. 
DOCKET*  RM96-1,  005  STANDARDS  FOR 
BUSINESS  PRACTICES  OF 
INTERSTATE  NATURAL  GAS 
PIPELINES 
OTHER*S  RP97-276.  000,  OZARK  GAS 
TRANSMISSION  SYSTEM 
CAG-27. 
DOCKET*  RP97-248. 002,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-28. 
DOCKET*  RP96-341, 004,  KOCH 
GATEWAY  WPELINE  COMPANY 
CAG-29. 

DOCKET*  RP97-116,  002,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-30. 
DOCKET*  OR97-1,  001,  RIO  GRANDE 
PIPELINE  COMPANY 
CAG-31. 
DOCKET*  RP97-34,  002,  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
OTHER*S  RP97-34,  003,  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-32. 
DOCKET*  MG97-6, 001,  IROQUOIS  GAS 
TRANSMISSICW  SYSTEM,  LP. 
CAG-33. 
DOCKET*  MG97-11 ,  000.  TEXAS  GAS 
TRANSMISSICm  CORPORATION 
CAG-34. 

DOCKET*  CP96-221.  001,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-35. 
DOCKET*  CP97-19,  001,  LOMEX  OIL  k 
GAS  COMPANY,  MR.  JERRY  LUTZ,  MR. 
&  MRS.  EARL  COON  AND  MR.  AND 
MRS.  CARL  MEYERS  V.  ANR  PIPELINE 
CO. 
CAG-36.  OMITTED 
CAG-37. 
DOCKET*  CP97-93, 000.  VIKING  GAS 
TRANSMISSION  COMPANY 
CAG-38. 


DOCKET*  CP96-572,  000.  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-39. 
DOCKET*  CP93-672, 002,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-40. 

DOCKET*  CP9&-517,  000,  ALGONQUIN 
LNG,INC 
CAG-41. 
DOCKET*  CP97-85,  000,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-42. 

DOCKET*  CP97-49, 000,  QUESTAR 
PIPELINE  COMPANY 
CAG-43. 
DOCKET*  RP97-165.  002.  ALABAMA- 
TENNESSEE  NATURAL  GAS 
'       COMPANY 
CAG-44. 
DOCKET*  RP96-132.  003.  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-45.  OMITTED 
CAG-46. 

IXXaCET*  RP97-107,  001,  KOCH 
GATEWAY  PIPELINE  COMPANY 

HYDRO  AGENDA 
H-1.  RESERVED 
ELECTRIC  AGENDA 
E-1. 
DOCKET*  EC95-16,  000.  WISCONSIN 
ELECTRIC  POWER  COMPANY  AND 
NORTHERN  STATES  POWER 
COMPANY  (MINNESOTA),  ET  AL 
OTHER*S  ER95-1357,  000,  WISCONSIN 

ELECTRIC  POWER  COMPANY  AND 
*  NORTHERN  STATES  POWER 

COMPANY  (MINNESOTA),  ET  AL. 
ER95-1358.  000,  WISCONSIN  ENERGY 
COMPANY  AND  NORTHERN  STATES 
POWER  COMPANY  ORDER  AND 
OPINION  ON  PROPOSED  MERGER  AND 
ON  PROPOSED  TRANSMISSION  AND 
INTERCHANGE  AGREEMENTS. 
E-2. 
DOCKET*  EL97-15,  000,  ENOVA 
CORPORATION  AND  PACIFIC 
ENTERPRISES  DECLARATORY  ORDER 
ON  JURISDICTION. 
E-3. 
DOCKET*  EL97-25,  000.  NORAM 
ENERGY  SERVICES,  INC. 
DECLARATORY  ORDER  ON 
JURISDICTION. 

OIL  AND  GAS  AGENDA 

I.  PIPELINE  RATE  MATTERS 
PR-IA. 
DOCKET*  RM97-3. 000.  RESEARCH, 

DEVELOPMENT  AND 

DEMONSTRATION  FUNDING  NOTICE 

OF  PROPOSED  RULEMAKING. 
PR-IB. 

DOCKET*  RP97-149,  000,  GAS 

RESEARCH  INSTITUTE  ORDER  ON 

FUNDING  MECHANISM. 

PR-lC  OMITTED  

n.  PIPELINE  CERTIFICATE  MATTERS 

PC-1.  RESERVED 

LoisD.Cadidl. 

Secretary. 

(FR  Doc.  97-10988  Filed  4-24-97;  11:55  am) 

MJJMQ  coot  WM-t-P 
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DEPARTMENT  OF  ENERGY 

Onice  of  Hearings  and  Appeals 

Notice  of  Caaes  Hied;  Week  of 
Fetwuary  3  Through  FelKuary  7, 1997 

During  the  Week  of  February  3 
through  February  7, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  March  3, 1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  February  3  through  February  7. 1997] 


Dale 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Feb.  3. 1997 
Do 


C.  Lavvrence  Comett.  Seattle.  WA 


4         Do 


Otvind  Lorenlzen  Sbippihg  AS,  Memphis. 
TN. 


Peoria  County  Service  Compariy.  Ed- 
wards. IL 


VWX-0010 


RR272-282 


Feb.  4. 1907  ..„ 


Feb.  6. 1997 


J.  Richaid  Quirk.  Seattle.  WA 


Do 


Do 


Bounds  Oi  Co.,  Roanoke  Rapids.  NC 


Ch^  0«  Co..  Washington,  DC 


Jamas  D.  Hurwberger,  Berlin,  Germany 


VFA-0266 


RR300-289 


RR321-197 


VFA-0267 


Supplemental  Order.  If  granted:  C.  Lawrence  Comett  woukj 
receive  compensation  pursuant  to  his  Part  708  complainL 

Request  for  modification/rescission  In  the  Crude  Oil  Refund 
Proceeding.  If  granted:  Ttw  January  27,  1997  Decision  and 
Order,  Case  No.  RG272-613,  issued  to  Oivind  Lorentzen 
Shipping  AS  would  be  modified  regarding  the  firm's  Appli- 
cation for  Refund  submitted  in  the  Crude  Oil  refurxj  pro- 
ceeding. 

Request  for  modtfication/rescission  in  ttie  Crude  Oil  Refund 
Proceeding.  If  granted:  The  December  3,  1996  Dismissal, 
Case  Uo.  RG272-1022,  issued  to  Peoria  County  Service 
Company  woukJ  be  modified  regarding  the  firm's  AppNca- 
tion  for  Refund  sutxnitted  in  tt>e  Crude  Oil  refurxl  proceed- 
ing. 

Appeal  of  an  information  request  denial.  If  granted:  The  Janu- 
ary 3,  1997  Freedom  of  Information  Request  Denial  issued 
by  the  Savannah  River  Operations  Office  woukl  t>e  re- 
scinded, and  J.  Richard  Quirk  would  receive  access  to  cer- 
tain DOE  inkxmatkxt. 

Request  fcx  modificatk>n/rescission  in  ttie  Gulf  Oil  Refund 
Proceedmg.  If  granted:  The  Decemt)er  19,  1996  Dismissal, 
Case  No.  RF300-16969,  issued  to  Bounds  Oil  Co.  wouM 
be  modified  regarding  ttw  firm's  Application  for  Refurxl 
submitted  in  ttie  Gulf  Oil  refurxl  proceeding. 

Request  tor  modMcatkxVrescission  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  Fetxuary  21,  1996  Dedskxi 
and  Order,  Case  No.  RR321-194,  issued  to  Chain  Oil  Co. 
woukJ  be  modified  regarding  the  firm's  Application  for  Re- 
fund sut)mitted  in  tfie  Texaco  refurxl  proceodwig. 

Appeal  of  an  information  request  denial.  If  granted:  The  De- 
cemt>er  30,  1996  Freedom  of  Information  Request  Denial 
issued  by  the  Nevada  Operations  Office  wouM  be  re- 
sdrxlad.  and  James  D.  Hunsberger  wouU  receive  access 
to  certain  DOE  information. 


IFR  Doc  97-10855  Filed  4-2S-«7:  8:45  am] 


DEPARTMENT  OF  ENERGY 
ivBewfn  Aiaa  rawer  Acmaiisu  auuii 


Raoordof  DecWon  for  ttie  Siena 

Cuatomer  Service  Region  2004 


AQBICV:  Western  Area  Power 
Adminiatntion.  DOE. 
ACTION:  Record  of  Dedsion. 


t:  The  Department  of  Energy 
(DOE).  Western  Area  Power 
Administration  (Western),  has  decided 
to  develop  and  implement  a  marketing 


program  for  marketing  Federal  electric 
power  resources  from  the  Central  Valley 
Project  (CVP)  after  year  2004  that  is 
within  the  range  of  the  actions  defined 
in  Western's  preferred  alternative 
described  in  the  2004  Power  Marketing 
Program  Final  Environmental  Impact 
Statement  (final  2004  EIS).  In  making 
this  decision.  Western  has  considered 
all  comments  received  on  its 
alternatives  and  the  analysis  contained 
in  the  2004  Power  Maiiceting  Program 
Draft  and  Final  Environmental  Impact 
Statements  (2004  EIS)  issued  for  the 
project  (DOE/EIS-0232)  in  May  1996 
and  March  1997,  respectively.  The 
program  for  marketing  Federal  electric 
power  resources  from  the  CVP  is  being 
developed  through  a  public  process  now 
imderway  pursuant  to  the 


Administrative  Procedure  Act  (APA). 
Although  the  marketing  of  Federal 
power  from  the  Washoe  Project 
(Washoe)  may  change,  operations  of 
Stampede  Reservoir  and  generating 
facilities  will  not.  so  no  environmental 
effects  are  expected  from  marketing 
program  changes  at  this  facility. 

Western's  2004  EIS  evaluated 
alternatives  that  cover  the  reasonable 
range  of  options  for  marketing  CVP  and 
Washoe  power.  The  analyses  of  the 
environmental  effects  of  these 
alternatives  bracket  the  greatest  possible 
range  of  potential  impacts  which  could 
occur.  The  2004  Power  Marketing 
Program  Draft  Environmental  Impact 
Statement  (draft  2004  EIS)  analyzed  four 
alternatives:  (1)  no  action  (continue 
present  approach  of  marketing  CVP 
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power),  (2)  maximize  CVP  hydropoww 
peaking  capability.  (3)  operate  CVP  in  a 
base-loaded  mode  (relatively  constant 
power  output),  and  (4)  a  renewable  case 
involving  the  purchase  of  50  megawatts 
(MW)  of  power  from  renewable  resource 
generation  sources.  In  the  baseload  and 
peaking  alternatives,  the  effects  of 
various  levels  of  power  purchases  firom 
0  to  900  MW  were  also  analyzed  for 
potential  environmental  effects. 
Western's  final  2004  EIS  analyzed  a  fifth 
alternative  identified  as  Western's 
preferred  alternative.  It  addressed  CVP 
operations  aimMar  to  the  maximized 
pealdi^  alternative,  except  in  Western's 
preferred  alternative  CVP  hydropower 
resources  and  Federal  power  customers' 
resources  are  dispatched  together  in  an 
integrated  (economically  optimized) 
fashion,  and  each  customer  is  allowed 
to  choose  the  level  of  firming  purchases 
they  would  like  Western  to  make  to 
supplement  the  hydropower  generation. 

The  2004  EIS  did  not  identify  any 
environmental  effects  assodatcKl  with 
Western's  preferred  alternative. 
Therefore,  a  monitoring  program  or 
mitigation  measures  is  not  warranted. 

DATES:  Decision  is  effective  April  11, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Jerry  Toenyes.  2004  EIS  Project 
Manager,  Sierra  Nevada  Region. 
Western  Area  Power  Administration. 
114  Parkshore  Drive,  Folsom.  CA 
95630-4710.  (916)  353-4455. 

8UPPI.EMENTARY  INFORMATION:  The 
hydroelectric  generation  fecilities  of  the 
CVP  are  operated  by  the  Bureau  of 
Reclamation  (Reclamation).  Reclamation 
manages  and  releases  water  in 
accordance  with  the  various  acts 
authorizing  specific  projects  and  with 
other  laws,  i>eimits,  and  enabling 
legislation,  ^^^e  authority  to  maritet 
Federal  elec5Ti>  power,  set  rates  for  the 
[K>wer,  and  construct  and  operate 
transmission  facilities  was  transferred 
fix>m  the  Department  of  the  Interior 
(DOI)  to  DOE  through  enactment  of  the 
Department  of  Energy  Organization  Act 
of  1977  (Public  Law  95-91).  Western  is 
a  power  marketing  administration 
within  DOE  created  to  carry  out  Federal 
power  marketing  responsibilities. 
Western's  power  marketing 
responsibility  includes  managing  the 
Federal  power  transmission  system, 
schedul^g  power  production,  and 
marketing  the  power  produced.  The 
Sierra  Nevada  Region  (SNR).  with  a 
marketing  area  covering  most  of 
northern  and  central  California  and 
Nevada,  currently  maricets 
approximately  1.480  MW  of  power  from 
the  CVP  in  Califomia  and  other  sources, 


and  available  nonfirm  energy  from 
Washoe. 

All  existing  long-term  CVP  sales 
contracts  expire  on  December  31,  2004. 
SNR  has  examined  the  environmental 
effects  of  alternative  ways  to  fulfill  its 
responsibilities  to  maricet  CVP  and 
Washoe  hydropower  in  its  2004  EIS. 
The  2004  EIS  examined  the  impacts  of 
alternatives  related  to  (1)  The  level  and 
character  of  capacity,  energy,  and  other 
services  to  be  marketed  beyond  2004; 
and  (2)  establishment  of  eligibility  and 
allocation  criteria  for  the  allocations  of 
electric  power  resources  to  be  maiiaeted 
under  contracts  that  will  replace  those 
expiring  in  2004.  In  implementing  its 
proposed  action,  SNR  desires  to  achieve 
a  balanced  mix  of  purposes.  The 
purposes  of  the  proposed  2004  power 
marketing  plan  are  listed  below: 

•  To  be  consistent  with  SNR's 
statutory  and  other  legal  con8traints> 

•  To  provide  long-term  resoiuce  and 
contractual  stability  for  SNR  and  for 
customen  contracting  with  SNR. 

•  To  provide  the  greatest  practical 
value  of  the  power  resource  to  SNR  and 
to  customers  contracting  with  SNR, 

•  To  protect  the  human  and  natural 
environment, 

•  To  be  responsive  to  future  changes 
in  the  CVP.  Washoe,  and  the  utility 
industry. 

Western  prepared  its  2004  EIS  in 
compliance  vnth  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  use  4321,  et  seq.).  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508).  and  the  DOE 
regulations  for  compliance  with  NEPA 
(10  CFR  Part  1021)  to  describe  the 
potential  environmental  consequences 
of  the  range  of  reasonable  marketing 
program  alternatives. 

Public  Involvement 

SNR  developed  a  public  involvement 
plan  early  In  the  evolution  of  the  2004 
EIS  process.  The  public  involvement 
plan  was  designed  to  guide  SNR 
through  a  collaborative  and  systematic 
decision-making  process  and  facilitate 
input  fit)m  the  public  and  interested 
parties  and  agencies.  The  primary 
purposes  of  public  involvement,  as  set 
out  in  the  public  involvement  plan, 
were  to: 

•  Inform  the  public. 

•  Gather  information  fit>m  the  public 
to  identify  public  concerns  and  values, 
and 

•  Responsibly  address  stakeholder 
input  regarding  environmental  and 
allocation  concerns  and  consider  such 
input  in  decision  making. 

Through  SNR's  public  involvement 
process,  an  ext«isive  effort  was  made  to 


notify  all  potentially  interested  parties 
about  the  2004  EIS  and  opportunities  for 
involvement.  Approximately  25 
prescoping  stakeholder  meetings 
(involving  customen,  agencies, 
interested  groups,  and  individuals)  were 
informally  held  during  the  simimer  of 
1993  to  provide  information  and  to 
discuss  issues  and  concerns  related  to 
the  project.  An  interested  parties 
mailing  list  was  used  to  keep  track  of 
those  showing  an  interest  in  the  project. 
The  list  was  expanded  to  include  any 
new  interested  parties  as  they  were 
identified.  The  Federal  Register  notice 
of  the  scoping  period  was  published  on 
August  10  and  13, 1993  (58  FR  42536 
and  58  FR  43105).  In  conjimction  vtrith 
the  notice,  a  news  release  was  sent  to 
local  newspapera,  and  scoping 
invitation  letters  were  mailed  to  those 
on  the  interested  parties  nrmiling  list 
Three  public  scoping  meetings  were 
held  in  August  and  September  1993  to 
'  receive  written  and  verbal  comments  on 
environmental  and  marketing-related 
issiies.  SNR  held  two  more  public 
meetings  to  facilitate  information 
sharing  and  to  obtain  further  public 
comment:  an  Issues  and  Alternatives 
Public  Workshop  on  May  18, 1994,  and 
an  Alternatives  Workshop  on  January 
18, 1995.  The  draft  2004  EIS  was 
distributed  to  interested  parties  and 
agencies  for  public  review  and 
comment.  Notice  of  availability  of  the 
draft  2004  EIS  was  published  in  the 
Federal  Register  on  May  24, 1996  (61 
FR  26174  and  61  FR  26177).  A  public 
hearing  concerning  the  draft  2004  EIS 
was  held  on  June  13, 1996.  The  public 
comment  period  for  the  draft  2004  EIS 
closed  on  July  31, 1996.  Additionally, 
public  information  and  involvement 
opportunities  were  supplemented  by  12 
separate  mailings  of  the  project 
informational  bulletin,  tiie  2004  EIS 
Update,  designed  to  keep  all  interested 
groups  and  individuals  apprised  of 
project  details  and  scheduled  events. 

llie  final  2004  EIS  was  distributed  to 
the  public  beginning  in  late  Felmiary 
1997.  The  Environmental  Protection 
Agency  (EPA)  notice  of  availability  was 
published  on  March  7, 1997  (62  FR 
10559). 

Description  of  Alternatives 

In  developing  alternatives  for  the 
2004  EIS,  SNR  focused  on  six  key 
component  groups — key  elements  of  the 
marketing  program — that  vary  across  the 
alternatives.  SNR's  intent  in  establishing 
the  ranges  for  the  variable  components 
was  to  use  a  "tent  stakes"  approach  to 
constructing  alternatives.  Using  this 
approach,  the  alternatives  were 
designed  to  cover  the  range  of 
reasonable  options  and  thus  the 
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ISS 


analyses  of  their  environmental  effects 
would  bracket  the  range  of  potential 
impacts.  Although  the  final  marketing 
pl^.  after  completion  of  the  public 
process,  may  not  be  identical  with  any 
one  of  the  2004  EIS  alternatives,  the 
values  for  the  final  plan  and  its 
components  will  be  within  the  range 
considered  and  its  impacts  will  fall 
within  the  range  of  impacts  assessed. 
The  six  key  component  groups  that 
are  varied  in  the  analysis  of  alternatives 
include  the  following: 

(1)  Baseload  Operations — Within  the 
operational  constraints  established  by 
DOI.  this  refers  to  releasing  water  from 
hydroelectric  facilities  to  generate 
electricity  at  a  relatively  constant  rate. 
This  approach  would  emphasize  a 
steady  water  release  rate  from  dams 
above  regiilating  reservoirs. 

(2)  Peaking  Operations — Within  the 
operational  constraints  established  by 
DOI,  this  refers  to  storing  and  releasing 
water  bom  hydroelectric  facilities  to 
generate  electricity  during  the  relatively 
short  period  of  maximum  demand.  This 
approach  would  emphasize  periodic 
water  releases  from  dams  above 
regulating  reservoirs  timed  to  produce 
electricity  when  it  is  most  needed. 

(3)  Power  Purchases — ^These  refer  to 
SNR  power  purchases  used  to 
supplement  the  Federal  hydroelectric 
resource.  Purchases  were  assumed  to  be 
made  imva  markets  in  California,  the 
Pacific  Northwest,  and  the  Desert 
Southwest.  For  purposes  of  modeling 
and  analysis  in  the  2004  EIS,  purchase 
leveb  of  0  MW,  450  MW,  and  900  MW, 
each  at  capacity  factors  up  to  15  percent 
and  85  percent,  are  assvmied.  The  no- 
action  alternative  has  an  approximate 
average  monthly  purchase  level  of  about 
478  MW  assuming  average  hydrologic 
conditions  and  no  contractual 
intochanges  or  exchanges. 

(4)  Renewable  Resources — These 
resource  types  are  emphasized  in  one 
alternative  and  could  be  acquired 
through  either  selective  purchases  or 
allocations  of  Federal  resources  to 
SNR's  customers  active  in  developing 
renewable  resources. 

(5)  Power  Cost  Analysis — ^This  refers 
to  analyzing  cost  impacts  to  SNR's 
customers  from  combining  the  costs  for 
purchases  with  SNR's  hydropower 
resources  (aggregated),  or  treating  these 
resources  individually,  each  with  its 
own  cost  (disaggregated). 

(6)  Allocation  to  Customer  Groups — 
This  refers  to  assessing  the  impacts  of 
changing  the  quantities  of  power  that 
customer  groups  ciurently  receive  frt>m 
the  SNR.  For  2004  EIS  analysis 
purposes,  customers  were  divided  into 
the  following  three  groups,  with  the 
customers  in  each  group  having  similar 


load  characteristics:  utilities, 
agriculture,  and  other  (such  as  State  and 
Federal  agencies). 

Nonvanable  and  independent 
components  were  identified  which  do 
not  vary  across  alternatives;  therefore, 
the  environmental  effects  attributable  to 
these  components  are  constant  under  all 
alternatives.  Nonvariable  and 
independent  components  include 
eUgibility  criteria,  first  preference, 
preference,  marketing  area,  delivery 
conditions,  transmission  requirements, 
minimum  load  requirements,  executed 
contract  requirements,  alternative 
financing  ari'angements,  termination 
provisions,  and  Standard  provisions. 
Such  components  may  be  included  in 
the  proposed  20(94  power  marketing 
plan.  Because  they  are  already  included 
in  SNR's  present  activities,  they 
represent  no  chan^  from  the  no-action 
alternative.  Envin^mental  impact 
analyses  in  the  2004  EIS  focus  on  those 
components  that  v^y  across  the 
alternatives.  Constant  effects  associated 
with  nonvariable  and  independent 
components  were  included  in  the 
overall  impact  assessment. 

Components  that  were  analyzed  in  the 
Western's  1995  Energy  Planning  and 
Management  Program  (EPAMP)  EIS 
(Record  of  Decision  for  EPAMP  EIS  was 
published  October  12,  1995.  60  FR 
53181)  were  not  analyzed  in  the  2004 
EIS.  Tliese  components  include  contract 
length,  power  planning  requirements 
(such  as  integrated  resource  planning 
for  customers),  withdrawal  provisions, 
and  contract  adjustment  provisions. 

An  analysis  of  allocations  to  customer 
groups  was  done  to  characterize  the 
impacts  that  may  result  frtim  changing 
the  quantity  of  resources  available  to 
different  customer  groups.  Such  changes 
may  result  if  SNR  emphasizes  sales  to 
a  particular  type  of  customer  (utility, 
agricultural,  or  other)  or  encourages 
special  actions,  such  as  acquiring 
renewable  resources,  or  customer 
allocations  change  due  to  resource 
availability  or  marketing  options.  In  the 
analysis,  customer  allocations  are  both 
increased  and  decreased  for  each 
customer  group.  This  approach  captures 
the  range  of  beneficial  and  negative 
impacts  that  may  result  from  changes 
affecting  a  particular  customer  group. 

Four  alternatives  structiued  aroimd 
operations  of  the  CVP  hydroelectric 
system  were  developed  for  analysis  in 
the  draft  2004  EIS.  The  alternatives  were 
refined  following  completion  of  the 
draft  2004  EIS  and  receipt  of  public 
comments.  The  key  change  from  the 
draft  2004  EIS  affecting  alternative 
structure  is  the  treatment  of  the  energy 
market  assimied  for  2005.  In  the  draft 
2004  EIS.  each  of  the  alternatives 


incorporated  varjdng  levels  of  firm 
capacity  purchases  at  different  capacity 
factors.  In  these  types  of  contracts. 
Western  would  be  required  to  purchase 
the  energy  and  capacity  even  if  it  were 
not  needed  or  if  it  were  not  the  most 
economic  purchase  available  at  any 
given  time. 

Description  of  Draft  2004  EIS 
Alternatives 

The  foiu"  original  alternatives  include 
the  following: 

•  The  no-action  alternative  refers  to  a 
continuation  of  SNR's  present  approach 
to  marketing  power,  meeting  2005  loads 
that  are  comparable  to  SNR's  1996  load 
patterns.  Within  operating  constraints, 
hydropower  facilities  are  operated  close 
to  maximum  peaking.  For  modeling 
purposes  the  no-action  alternative 
includes  an  average  monthly  purchase 
of  about  478  MW  assimning  average 
hydrologic  conditions  and  no 
contractual  interchanges  or  exchanges. 

•  Maximize  hydropower  peaking  (the 
peaking  alternative)  refers  to  operating 
the  CVP  hydropower  facilities  to 
maximize  power  generation  during  peak 
load  periods  within  operating 
constraints.  Federal  CVP  hydropower  is 
dispatched  first,  before  any  customer 
hydropower  resources.  Five  purchase 
cases  were  considered  including  no 
power  purchases,  450  MW  at  15-percent 
capacity  factor.  450  MW  at  85-percent 
capacity  factor,  900  MW  up  to  a  15- 
percent  capacity  factor,  and  900  MW  up 
to  an  85-percent  capacity  factor. 

•  The  oaseload  alternative  refers  to 
operating  the  CVP  hydropower  facilities 
for  relatively  constant  power  output 
within  operating  constraints.  The  same 
five  purchase  cases  were  examined  as 
with  the  peaking  alternative  described 
above. 

•  Renewable  resource  acquisition  (the 
renewables  alternative)  refers  to 
operating  the  CVP  hydropower  facilities 
to  maximize  power  generation  during 
peak  load  periods  within  operating 
constraints,  and  power  purchases  were 
set  at  50  MW  of  capacity  to  support  the 
use  of  renewable  resources.  Generation 
was  assumed  to  be  equally  distributed 
among  biomass,  wind,  solar  and 
geothermal  facilities.  A  sensitivity  test 
was  run  without  biomass  in  the  resource 
mix  for  purposes  of  analyzing  air  quality 
and  non-CVP  impacts  of  land  use,  water 
quaUty,  and  wastes. 

Changes  to  Alternatives  in  the  Final 
2004  EIS 

Because  of  utility  industry 
restructuring  presenUy  taking  shape 
nationally  and  in  California,  in  the  final 
2004  EIS  the  energy  market  is  assumed 
to  operate  with  open  access  for  both 


wholesale  and  retail  customers.  Further, 
power  could  be  purchased  on  an  hourly 
basis,  as  needed.  Because  of  this 
flexibility,  when  Western  makes 
purchases,  it  is  unlikely  that  customers 
would  make  a  similar  purchase  to  meet 
the  same  need.  In  addition,  because 
both  Western  and  its  customers  would 
have  equal  access  to  the  market, 
purchases  would  be  under  similar  terms 
and  conditions.  Thus,  a  purchase  by 
Western  would  be  offset  by  purchases 
foregone  by  Western's  customers  and 
vice  versa.  The  results  of  these 
assumptions  about  equal  access  and 
hourly  pricing  include  the  following: 

•  Purchase  levels  described  in  the 
alternatives  would  be  the  maximum 
purchased  in  any  1  hour  by  the  SNR. 

•  SNR  could  purchase  up  to  the 
maximiun  capacity  factor  noted  but 
need  not  purchase  more  than  it  requires. 

•  All  purchases  in  the  final  2004  EIS 
are  assiuned  to  be  made  fix)m  power 
markets.  The  SNR's  market  costs  would 
be  passed  on  to  its  customers,  meaning 
there  would  be  no  difference  between 
an  SNR  purchase  and  a  customer's 
direct  market  purchase.  The  no 
purchase  option  represents  the  effects  of 
SNR  disaggregating  costs  associated 
with  any  purchases.  Piuchase  options 
were  also  analyzed  on  an  aggregated 
basis. 

For  renewable  resources,  the  final 
2004  EIS  asstmied  that  prices 
incorporating  technological 
advancements  will  be  available  in  20 
percent  of  the  renewable  resources  that 
would  be  available  in  2005.  This 
assumption  was  based  on  the  Western 
System  Coordinating  Council  1995 
Summary  of  Estimated  Loads  and 
Resources.  The  final  2004  EIS  analyses 
placed  the  amount  of  capacity  from 
renewable  resources  that  could  be 
economically  supported  at  50  MW. 

Western's  Preferred  Alternative 

In  the  final  2004  EIS.  Western's 
preferred  alternative  was  described  and 
analyzed.  The  preferred  alternative  is 
similar  to  the  maximum  peaking 
alternative.  In  this  alternative  additional 
power  will  be  purchased  if  requested  by 
customers  to  meet  their  load 
requirements.  This  alternative  was 
chosen  to  provide  the  greatest  flexibility 
to  meet  customer  needs  in  making 
purchases  and  to  economically  optimize 
the  operation  of  Western's  and  its 
customers'  powrer  resources. 

EnTirounentallj  Preferred  Alternative 

The  TnairiiTiiiTn  peaking  alternative 
was  also  determined  to  be  the 
environmentally  prefaired  alternative. 
This  alternative  was  so  designated 
because  it  would  provide  the  greatest 


load-carrying  capacity  and  best  ofbet 
the  need  for  additional  powerplants. 
This  alternative  generally  results  in  the 
greatest  benefits  or  least  impacts  to  the 
environment  when  impacts  are 
quantified.  Peaking  with  no  purchases 
results  in  the  greatest  environmental 
benefits. 

Environmental  Consequences 

The  impact  analyses  followed  three 
basic  steps.  Historic  hydrological 
conditions  were  analyzed  using  the 
PROSIM  (CVP  simulation  model) 
model.  The  PROSIM  outputs  (in  the 
form  of  monthly  water  flows  and 
available  hydropower  capacity  and 
energy)  were  input  to  the  PROSYM 
model,  a  production  cost  simulation 
model  of  electric  utility  operations. 
PROSYM  outputs  (in  the  form  of 
estimated  levels  of  electric  generation, 
production  costs,  and  hourly  water 
flows  in  the  CVP)  were  used  to  assess 
the  environmental  impacts. 

The  manner  in  which  hydropower 
generating  plants  would  be  operated  is 
one  of  the  fundamental  differences 
across  the  alternatives.  The  PROSYM 
analyses  show  that,  when  operated  to 
provide  electricity  at  peak  times  (the 
peaking  alternative),  the  hydropower 
system  can  offiset  up  to  317  MW  of 
electric  generating  capacity  fi^m  other 
sources  when  compared  to  the  no-action 
alternative.  The  replacement  capacity 
needed  to  offset  the  difference  between 
the  baseload  and  no-action  alternatives 
is  581  MW  of  load-carrying  capacity. 
The  amount  of  replacement  capacity 
needed  to  offset  capacity  losses  fit>m 
any  alternative  when  compared  to  the 
no  action  alternative  is  an  important 
vector  identified  in  the  analyses  for 
determining  the  extent  of  possible 
impacts.  Building  new  capacity  causes 
land-use  impacts  and  uses  physical, 
natuiral,  and  financial  resources  needed 
to  build  the  powerplant  and  connect  it 
with  the  interconnected  transmission 
grid.  Western  is  not  presenUy  planning 
to  build  such  a  powerplant.  but 
Western's  actions  could  cause  such  a 
powerplant  to  be  constructed  if  the 
baseload  alternative  were  selected. 

The  CVP  hydropower  system  does  not 
require  additional  facilities  or 
modifications  to  change  from  baseload 
to  peaking  operations  or  vice  versa. 
Thus,  the  lost  load-carrying  capacity 
fit>m  baseload  operations  would  be 
retrievable  for  CVP  operations  if  a 
decision  to  subsequentiy  implement 
peaking  operations  was  made.  However, 
if  the  baseload  alternative  is 
implemented  and  replacement  capacity 
is  built,  replacement  capacity  is 
expected  to  remain  in  place.  If  this 
occurs,  a  potential  shift  bom  baseload 


back  to  peaking  CVP  operations  would 
likely  result  in  temporary  surplus 
capacity  in  the  region. 

Impacts  resulting  bom  CVP  water 
releases  within  S^nl's  discretion  are 
limited.  In  comparison  to  the  no-action 
alternative,  the  peaking  alternative 
Jesuits  in  only  slightly  greater  pool-level 
fluctuation  in  regulating  reservoirs. 
Impacts  are  restricted  to  the  regtilating 
reservoirs  at  Lewiston.  Keswick,  Lake 
Natoma,  and  Tulloch  because  the 
regulating  dams  are  operated  to  control 
releases  downstream.  The  baseload 
alternative  would  result  in  constant 
water  releases  from  the  main  dams  that 
would  avoid  pool-level  fluctuation  and 
potentially  improve  recreation  and 
resident  fisheries  slighUy  in  the 
regulating  reservoirs. 

The  houirly  water  releases  from  the 
main  dams,  whether  operating  for 
peaking  or  baseload.  affect  temperattire 
fluctuation  a  very  minor  amount.  The 
temperature  differences  are  so  sma\i 
that,  although  they  can  he  calculated, 
they  could  not  be  measured  in  the 
regulating  reservoirs  or  the  rivers 
downstream. 

Given  these  findings  about  pool-level 
and  temperature  fluctuations,  in 
comparison  with  the  no-action 
alternative,  no  alternative  would  resxih 
in  adverse  impacts  to  fisheries, 
threatened  and  endangered  species, 
recreation,  the  terrestrial  environment, 
or  cultural  resources. 

The  more  constant  flows  of  the 
baseload  alternative  may  result  in  minor 
beneficial  effects  to  fisheries,  recreation, 
and  cultural  resoiuces  associated  with 
the  regulating  reservoirs.  A  reduction  in 
pool-level  fluctuation  may  improve 
habitat  for  resident  fish  and  improve 
boating  conditions.  Stable  pool 
elevations  could  also  reduce  erosion  at 
shoreline  cultm^  resource  sites,  but 
may  increase  exposiue  to  other  sources 
of  erosion  such  as  wave  action. 

Impacts  to  air  qtiality,  solid  waste, 
and  wastewater  would  be  related  to  the 
generation  of  electricity  at  poMrerplants 
apart  fit>m  the  CVP.  The  variation  across 
the  alternatives  comes  frtun  changes  in 
operation  of  combustion  tiirbines  (CTs) 
and  combined-cycle  combustion 
ttubines  that  may  be  located  throughout 
northern  and  central  California,  the 
Pacific  Northwest,  or  the  Desert 
Southwest.  The  most  substantial  air 
quality  impacts  would  come  from 
changes  in  hourly  operations  of  other 
nonhydropowerplants  in  response  to  the 
manner  in  which  the  CVP  hydroelectric 
facilities  are  scheduled  (peaking  or 
baseload).  Generally,  compared  to  the 
no-action  alteriiative,  scheduling  the 
hydropower  system  as  a  baseload 
system  would  result  in  an  increase  of 
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emissions  from  other  powerplants 
during  the  day  when  ambient  levels  are 
high  because  thermal  generation  would 
be  needed  for  peaking.  Peaking  the 
hydropower  system  offsets  daytime 
thermal  production  and  reduces 
daytime  emissions,  but  increases 
nighttime  thermal  production  and 
emissions,  when  ambient  levels  are  less. 
This  can  be  important  for  areas  having 
problems  meeting  air  quality  standards 
during  summer  afternoons  when 
industrial,  utility,  and  transportation 
emissions  are  at  their  peak.  During 
summer  afternoons,  the  difference  in 
oxides  of  nitrogen  emissions  between 
the  peaking  and  baseload  alternatives 
would  reach  over  400  pounds  per  hour. 
These  emissions  are  equivalent  to  those 
from  a  400-MW  combustion  turbine 
plant. 

Without  biomass,  the  renewables 
alternative  results  in  the  most  beneficial 
effects  on  annual  air  emissions. 
Including  biomass  with  the  other 
renewables  sources  in  the  renewables 
alternative  would  produce  the  greatest 
levels  of  annual  air  emissions. 

In  comparison  with  the  no-action 
alternative,  all  of  the  other  alternatives 
would  result  in  beneficial  effects  on 
wastewater  production.  As  with  annual 
air  emissions,  the  renewables  alternative 
without  biomass  would  result  in  the 
greatest  benefit  in  reducing  wastewater 
production.  Renewables  with  biomass 
would  produce  the  least  benefit  but 
would  still  result  in  a  reduction  in 
wastewater  production  in  comparison 
with  the  no-action  alternative. 

Solid  waste  production  also  would  be 
most  changed  by  the  renewables 
alternative.  Biomass-fueled  plants  that 
bum  municipal  solid  waste  produce  a 
great  deal  of  ash  as  solid  waste  but  also 
redtice  the  quantity  of  solid  waste 
requiring  disposal  in  a  landfill.  For 
every  pound  of  ash  produced  by 
biomass  combustion,  municipal  solid 
waste  is  reduced  by  about  5  pounds. 
When  this  reduction  is  taken  into 
account,  solid  waste  would  be  reduced 
by  nearly  40,000  tons  with  the 
renewables  alternative.  In  comparison, 
the  other  alternatives  (including 
renewables  without  biomass)  are  very 
similar  to  the  no-action  alternative. 

The  baseload  alternative  results  in 
about  90  acres  of  land  needed  for 
replacement  capacity.  The  renewables 
alternative  would  result  in  land-use 
impacts.  Renewables,  such  as  solar 
photovoltaic  and  wind,  may  require  up 
to  about  30  times  the  land  area  per 
megawatt  of  capacity  of  thermal 
resources  such  as  CTs.  In  comparison  to 
the  no-action  alternative,  the  renewables 
alternative  would  require  an  additional 
70  to  90  acres  of  land  for  powerplants. 


SNR's  2004  power  marketing  plan 
would  influence  the  overall  power  costs 
of  its  customers.  The  alternatives  were 
structured  to  determine  the  maximum 
range  of  impacts  to  gauge 
socioecohomic  effiects  in  the  areas  of 
output,  employment,  and  labor  income. 
When  compared  to  the  economy  of 
northern  and  central  California,  or  of 
any  one  of  four  economic  regions 
analyzed  within  northern  and  central 
CaUfomia,  the  estimated  impacts  are 
very  small.  Based  on  results  from  the 
power  production  cost  analysis 
described  in  Section  4.2  of  the  2004  EIS, 
the  associated  economic  impacts  of  the 
alternatives  are  nearly  indistinguishable 
in  all  cases  and  in  all  regions.  The 
economic  effects  of  the  preferred 
alternative  and  all  other  alternatives  are 
not  significant;  however,  some 
indication  of  their  positive  or  negative 
direction  is  possible.  Western's 
preferred  alternative  results  in  economic 
impacts  that  are  slightly  positive  in 
comparison  to  the  no-action  and  the 
pealdng  alternatives. 

All  oi  these  socioeconomic  effects 
reflect  averaging  across  regions  and 
customer  groups  and  do  not  capture  the 
effects  on  individual  customers. 
Economic  effects  on  SNR's  customers 
who  lose  or  gain  allocations  may  be 
substantial  in  individual  cases  but 
cannot  be  determined  because  specific 
allocations  have  not  been  made.  In 
general,  however,  customers  who  lose 
allocations  would  be  balanced  by  other 
customers  who  gain  equivalent 
allocations.  Specific  allocations  will  be 
made  in  a  separate  public  process  under 
theAPA. 

Across  the  alternatives  and  the 
affected  economic  regions,  economic 
impacts  are  minimal,  and  are  not 
disproportional  across  income  or  race 
groupings  of  the  population.  In  the  case 
of  agriculture  customers,  low-income 
and  minority  groups  make  up  a  larger 
proportion  of  the  einployment  in  that 
sector.  The  impacts  identified  do  not 
affect  agricultural  gross  revenues  or 
production  levels.  Thus,  employment 
levels  are  not  affected,  and  the  impacts 
of  alternatives  do  not  disproportionately 
affect  low-income  or  minority  groups. 

The  effects  of  emphasizing  the  use  of 
renewable  resources  (assuming 
technological  improvements)  in  the 
generation  mix  have  a  negative 
economic  impact  compared  to  the  same 
quantity  of  thermal  piuchases. 
Improvements  in  technology  should 
occur  prior  to  2005  that  reduce  the  cost 
of  the  renewable  resources.  The  amount 
of  renewables  to  be  included  in  the 
renewables  alternative  was  determined 
by  melding  the  anticipated  cost  of 
renewables  in  2004  together  with  the 


anticipated  2004  hydropower  cost.  The 
renewables  share  of  the  mix  was 
increased  until  the  combined  rate  for 
SNR  energy  equaled  the  anticipated 
market  rate  in  2004.  This  resulted  in 
melding  the  CVP  hydropower  operated 
to  maximize  peaking  with  50  MW  of 
renewable  resource  purchases. 

Suinniary  of  Public  Comments 

A  number  of  comments  were 
provided  by  agencies,  stakeholders,  and 
the  public  during  the  public  review 
period  of  the  draft  2004  EIS.  Some 
customers  suggested  that  SNR  may  have 
underestimated  the  future  cost  of  energy 
generated  fit>m  renewable  resources  and 
overestimated  the  market  price  of  power 
in  post-2004  projections  in  the  draft 
2004  EIS.  It  was  also  suggested  this  may 
have  resulted  in  SNR's  projections  of 
unrealistically  high  amounts  of 
renewable  resource  power  in  its  future 
resource  mix.  Comments  also  noted  a 
concern  to  reflect  the  most  current 
industry  developments.  Western  revised 
these  estimates  in  the  final  2004  EIS, 
provided  updated  model  assiunptions 
and  the  analysis  of  alternatives  to  more 
accurately  represent  these 
developments.  The  resulting  decision 
takes  these  factors  into  account. 

More  information  was  requested  on 
how  alternatives  would  be  formed  into 
a  cohesive  power  product,  including 
purchase  levels  and  capacity  factors  that 
are  specifically  tailored  to  customer 
needs.  Western  will  be  able  to  better 
identify  these  products  as  they  are 
addressed  within  the  A? A  process.  The 
final  2004  EIS  focused  on  the 
environmental  impacts  from  the 
resotirces  needed  to  develop  products 
and  services.  The  final  2004  EIS 
identified  the  most  aggressive  range  of 
actions  possible  to  determine  the 
potential  boimdaries  of  environmental 
effects  and  to  establish  a  high  degree  of 
flexibility  for  Western's  decisions. 

Another  comment  requested  that 
referenced  docimients,  such  as  the 
EPAMP  EIS,  be  summarized  in  the  final 
2004  EIS.  Western  added  information  to 
better  describe  the  findings  of 
referenced  documents. 

Some  comments  pointed  out  errors 
and  differences  of  perception  in  the 
descriptions  of  various  CVP  facilities 
and  operations.  These  errors  and 
differences  were  corrected  or  explained 
in  the  final  2004  EIS. 

Concerns  were  raised  about  the  level 
of  detail  given  to  the  analysis  of 
customer  group  allocations  and  to 
results  for  the  utility  customer  group. 
Refinements  in  modeling  to  better 
reflect  the  changing  utility  industry 
addressed  these  issues. 


Decision 

Western  has  decided  to  develop  and 
implement  a  marketing  program  for 
marketing  Federal  electric  power 
resources  from  the  CVP  and  Washoe 
that  is  within  the  range  of  actions 
defined  in  Western's  preferred 
alternative  described  in  the  2004  EIS,  to 
replace  power  contracts  expiring  in  the 
year  2004.  This  alternative  is  based  on 
peaking  the  hydropower  system  in  an 
integrated  (economically  optimized) 
fashion  with  Western's  ctistomer's 
hydropower  resources.  In  addition,  each 
customer  can  choose  the  level  of  firming 
purchases  it  would  like  Western  to 
make  on  its  behalf  to  supplement  the 
CVP  hydropower  generation.  Although 
the  marketing  of  Federal  power  &t>m 
Washoe  may  change,  operation  of  the 
Stampede  Reservoir  and  generation 
facilities  will  not,  so  no  environmental 
effects  are  expected.  The  modified 
program  for  CVP  power  will  apply  to 
power  marketing  contracts  superseding 
those  that  expire  E>ecember  31.  2004. 
Western's  preferred  alternative  falls 
within  the  tent  stakes  established  in  the 
2004  EIS,  and  is  the  alternative  selected 
in  the  development  of  Western's 
proposed  2004  power  marketing  plan. 

Rationale 

Western's  decision  considered 
comments  received  irom  customers  and 
stakeholders  throughout  the  processes 


and  the  analyses  related  to  the  draft  and 
final  2004  EIS  that  were  issued  for  the 
project  (DOE/EIS-0232)  in  May  1996 
and  March  1997,  respectively.  This 
decision  is  within  the  scope  of  the 
alternatives  discussed  in  the  final  2004 
EIS  and  addresses  concerns  by 
customers  and  stakeholders  in  those 
dociunents.  The  environmental  effects 
of  the  environmentally  preferred  and 
the  agency  preferred  altematives  are 
nearly  identical,  although  the  selected 
alternative  provides  economic 
advantages  over  the  environmentally 
preferred  alternative. 

A  2004  Power  Marketing  Plan  is 
needed  to  fulfill  Western's  Federal 
power  marketing  responsibilities  to 
market  Federal  CVP  power  beyond  the 
year  2004. 

In  addition,  the  purpose  and  need  for 
the  2004  EIS  provides  factors  which 
were  used  to  gauge  the  altematives.  The 
purposes  and  their  relationship  with  the 
eiltematives  and  other  analyses  are 
described  in  the  following  sections  and 
siunmarized  in  Table  1. 

Legal  Obligations 

The  first  of  the  listed  piuposes  was 
met  by  all  of  the  altematives.  This  first 
purpose  reads  as  follows:  to  be 
consistent  with  SNR's  statutory  and 
other  legal  obligations.  This  purpose 
does  not  favor  any  one  alternative  and 
is  met  by  the  decision. 

Table  i 


Resource  and  Contractual  Stability 

The  second  purpose  to  provide  long- 
term  resource  and  contractual  stability 
for  SNR  and  for  customers  contracting 
with  SNR  applies  to  contract  length  and 
the  quantity  of  resources  that  are 
allocated  to  ctistomers.  Both  issues  were 
analyzed  in  the  EPAMP  EIS.  The 
EPAMP  EIS  analysis  found  that  longer- 
term  contracts  reduced  uncertainty  in 
power  planning  and  were  of  greater 
value  to  Western's  customers.  All  of  the 
altematives  could  have  been 
implemented  with  different  contract 
lengths. 

The  2004  EIS  analyzed  impacts  fiAm 
extreme  changes  in  allocations  to 
customer  groups.  The  2004  EIS  analjrsis 
found  that  the  most  adverse  effects  on 
cost  and  socioeconomic  effects  come 
fit>m  reducing  allocations  to  the  utility 
customer  group.  Reducing  the  allocation 
to  the  utility  customer  group  to  nothing 
results  in  adverse  socioeconoiniC  effects. 

The  EPAMP  EIS  also  analyzed 
reducing  allocations  of  available 
resources  in  order  to  create  resource 
pools.  These  pools  could  be  used  for 
allocations  to  new  customers  or  to 
support  desired  poUcies,  such  as 
customers  who  are  willing  to  implement 
conservation  or  develop  renewable 
resources.  The  manner  in  which  the 
resource  pool  is  used  was  not  assessed 
because  allocations  have  not  yet  been 
determined. 


Preferred 

Peaking* 

Basetoad 

Renewables 

Noactkm 

Altemative  Description 

Peaking  optimized 
with  customer  oper- 
ations— customers 
choose  purchases. 

Peaking  operatkxw 
with  purchase  op- 
tions. 

Basetoad  operations 
with  purchase  op- 
tions. 

Peaking  operations 
coupled  with  a  50 
MW  purchase  from 
renewat)l6s. 

Existing  operations— 
similar  to  peaking— 
478  MW  average 
monthly  purchases. 

LegaJ  Obligations 

Mett)y  all  alternatives 

Resource  and  Contrac- 
tual StabUity 

Analyzed  in  the  EPAMP  EIS  and  the  analysis  of  allocation  to  customer  groups  within  the  2C04  EIS  may  be  applied  to 

al  altematives 

Greatest  Practical 
Value. 

Protect  ttie  Human  and 
Natural  EnvirorvnenL 

Lowest  cost  Federal 
resource,  avaiiabte 
toad-canying  CVP 
customer  capaciiy 
similar  to  peaking. 

Simiiar  to  peaking— 
most  benefictal  so- 

Low  cost  tMit  does 
not  econorracalty 
optimize  resources- 
greatest  CVP  cus- 
tomer toad-carrying 
capacity. 

Most  beneficial  or 
least  adverse  phys- 
ical effects — socio- 
econorrac  effects 
depend  on  pur- 
chase levels— no 
purchase  similar  to 
preferred  alter- 
native. 

Less  fiexltxiity  

High  costs— least 
available  CVP  cus- 
tomer load-canyiog 
capacity. 

Adverse  effects  ex- 

fluctuation  in  re- 
reguialing  res- 
ervoirs—some  ad- 
verse socio- 

Greatest  costs— CVP 
customer  capacity 
same  as  peaking. 

Same  as  peaking  for 
puul  fluctuatior>^ 
physical  effects 
range  from  least  to 
most  depending  on 
presence  of  bio- 
mass in  resource 
mix— Least  favor- 
able socioeconomic 
effect 

Less  flexibility  

Costs  simiar  to  t>ase- 
toad— mkSevel 
CVP  customer 
toad-carrying  ca- 
pacity. 

Simiar  to  peaking 
physical  effects- 

ctoecorxxnc  enacts. 

Greatest  llexbiity  for 
customers. 

unfavorable  socto- 

economc  effects. 

1 
Responsiveness 

economic  eincts. 
Less  flexft)ility  

Less  flexibility. 

'Environmentally  Prefened  Altemative. 
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Greatest  Practical  Value 

The  third  purpose  was  to  provide  the 
greatest  practical  value  of  the  power 
resoiirce  to  SNR  and  to  customers 
contracting  with  SNR.  The  2004  EIS 
analysis  found  that  Federal  hydropower 
is  a  good  value  on  the  power  market. 
However,  the  structure  and  cost  of 
supplemental  purchases  can  change  the 
cost  of  the  Federal  resource  and  result 
in  very  small  socioeconomic  effects.  The 
baseload  alternative  was  considered  and 
not  selected  because  it  represented  the 
least-effective  use  of  the  CVP 
hydropower  resource  in  the  overall 
enei|^  market.  The  preferred  alternative 
was  found  to  result  in  the  lowest  costs 
and  most  beneficial  socioeconomic 
effects. 

Protect  the  Human  and  Natural 
Environment 

The  foiulh  purpose  was  to  protect  the 
human  and  natural  environment.  The 
baseload  alternative  was  considered  but 
not  selected  because  of  the  adverse 
environmental  effects  of  constructing 
and  operating  necessary  replacement 
capacity  to  mainteiin  existing  load- 
carrying  capability  in  the  northern  and 
central  California  region.  In  addition,  no 
significant  positive  benefits  were 
identified  to  environmental  resources 
that  would  offset  the  negative  impacts  of 
construction  and  operation  of  new 
generation  capacity. 

Although  designated  as 
environmentally  preferred,  the  peaking 
alternative  was  not  selected  because  it 
does  not  economically  optimize 
integrated  scheduling  of  Western's 
hydropower  generation  with  the 
generation  of  its  customers.  The 
preferred  alternative  provides  nearly 
identical  environmental  benefits  as  the 
peaking  alternative,  but  provides  greater 
economic  benefits,  and  has  no  major 
negative  environmental  impacts. 

The  no-action  alternative  was  not 
selected  because  it  is  not  consistent 
with  customers'  needs  in  a  restructured 
utility  industry  environment.  Many  of 
Western's  customers  have  indicated 
they  would  like  the  hydropower  priced 
separately  from  purchases,  and  would 
like  to  make  their  own  purchases 
without  incurring  economic  penalties. 
The  no-action  alternative  includes 
substantial  firming  purchases  with  the 
purchased  power  cost  melded  with  the 
hydropower  cost,  contrary  to  these 
customers'  preference  and  to  price 
optimization  in  a  restructured  utility 
environment. 

The  renewables  alternative  was  not 
selected  because  it  does  not 
economically  optimize  the  use  of  CVP 
power  reaouroes  and  because  the 


preferred  alternative  allows  purchases 
of  power  generated  from  renewable 
resources.  In  the  preferred  alternative, 
Western  can  make  power  purchases  on 
behalf  of  customers  at  the  customers' 
request,  and  these  purchases  can  be 
from  renewable  resource  generation  if 
costs  are  competitive  or  if  the  customer 
is  willing  to  pay  the  added  cost.  The 
renewables  alternative  is  based  on  costs 
of  hydropower  and  purchases  being 
melded,  while  the  preferred  alternative 
is  based  on  the  hydropower  and 
purchased  power  costs  being 
disaggregated,  allowing  more  freedom  of 
choice  among  customers  whether  to  take 
delivery  of  purchased  power.  The  latter 
approach  is  considered  to  be  more 
compatible  with  the  developing 
competitive  marketplace  resulting  from 
electric  industry  restructuring. 

Responsiveness 

Regarding  responsiveness  to  future 
changes  in  CVP,  Washoe,  and  the  utility 
industry,  the  preferred  alternative 
provides  the  greatest  flexibility  to 
customers  and  keeps  the  Federal 
resources  at  their  highest,  practical 
economic  value  while  having  no 
measurable  impact  on  the  environment. 

Nfitigation  Action  Plan 

No  Mitigation  Action  Plan  will  be 
prepared,  as  the  2004  EIS  did  not 
identify  any  significant  environmental 
effects  associated  with  Western's 
selected  alternative  that  warrant  the 
adoption  of  a  monitoring  program  or 
mitigation  measures. 

Documents  Available 

For  a  copy  of  this  Record  of  Decision 
or  a  copy  of  the  final  2004  EIS  and 
supporting  documents,  write  to  the  2004 
EIS  Project  Manager  at  the  address  listed 
in  the  FOR  FURTHER  INFORMAIXm 
CONTACT  Section. 

Dated:  April  11. 1997. 
]M.  Shafier, 
Administrator. 

[PR  Doc.  97-10859  Filed  4-25-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6818-2] 

AgMicy  Information  Coll«ctk>n 
Actlvra«s:  Proposed  Collection: 
Comment  Request;  Performanc* 
Evaluation  Studies  on  Water  and 
Wastewater  (.aboratories 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Performance  Evaluation  Studies  on 
Water  and  Wastewater  Laboratories, 
EPA  #234.06,  OMB  #2080-0021,  current 
expiration  date  is  7/31/97.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  27,  1997. 
ADDRESSES:  National  Exposure  Research 
Laboratory,  26  W.  Martin  L.  King  Drive, 
Cincinnati,  OH  45268. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Britton,  (513)  569-7216,  FAX  to  (513) 
569-7115  or  Email  to 
BRnT0N.PAUL@EPAMAIL.EPA.GOV. 
SUPPLEMENTARY  INFORMATION:  Entities 
potentially  affected  by  this  action  are 
laboratories  which  produce  official/ 
required  drinking  water  or  wastewater 
analyses. 

Title:  Performance  Evaluation  Studies 
on  Water  and  Wastewater  Laboratories 
(OMB  Control  No.  2080-0021;  EPA  ICR 
No.  234.06)  currently  expiring  7/31/97. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  The  U.S.EPA  receives 
analytical  results  on  drinking  waters 
and  wastewaters  from  a  variety  of 
laboratories  and  must  rely  on  these  data 
as  a  primary  basis  for  many  of  its 
regulatory  decisions.  As  a  consequence, 
it  has  become  very  important  to  have  an 
objective  demonstration  that  the 
contributing  laboratories  are  capable  of 
producing  valid  data.  The  Laboratory 
Performance  Evaluation  Studies  are 
designed  to  fulfill  this  need  to 
document  and  improve  the  quality  of 
analytical  data  for  certain  critical 
analyses  within  drinking  water,  major 
point-source  discharge  and  ambient 
water  quality  samples.  Participation  in 
Water  Pollution  (WP)  studies  that  relate 
to  wastewater  analyses,  and  Water 
Supply  (WS)  studies  that  relate  to 
drinidng  water  analyses,  is  only 
mandated  by  the  U.S. EPA  for  those 
laboratories  that  are  receiving  federal 
funds  to  do  such  analyses,  however 
successful  participation  in  these  studies 
is  often  required  by  states  that  certify 
laboratories  for  water  and  wastewater 
analyses.  Participation  in  the  Discharge 
Monitoring  Report — Quality  Assurance 
(DMR-QA)  studies  is  mandatory  for 
those  designated  wastewater  dischargers 
who  are  doing  self-monitoring  analjrses 


required  imder  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  statement/type  of  study 


Water  PoHution  Studtes 

DMR-QA  Studies  (chemistry  data) 

DMR-QA  Studies  (toxicity  data)  

Water  Supply  Studies  (chemistry  data) 
Water  Sujiisty  Studies  (micro,  data)  ...., 

Total 


Studies/year 


RespVstudy 


3,262.5 
6,112  ~ 

300 
2,202.5 

300 


Ave.  burden 
hours/resp. 


6.10 
4J7 
66.2 
7.87 
5.34 


Total  annual 

resporxlent 

buroen  hours 


39.802 
26,710 
19.860 
34.667 
3.204 
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Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  16, 1997. 
T.A.  CXtak, 

Acting  Director.  NERL,  ORD. 
|FR  Doc  97-10884  Filed  4-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42192;  FRL-6714-6] 

Endocrine  Disruptors;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  announcing  the  third 
meeting  of  the  Endocrine  Disruptors 
Screening  and  Testing  Advisory 
Committee  (EDSTAC),  a  committee 


established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  to  advise  EPA  on  a  strategy  for 
screening  chemicals  and  pesticides  for 
their  potential  to  disrupt  endocrine 
function  in  humans  and  wildlife. 
DATES:  The  meeting  will  begin  on  April 
29  at  9  a.m.  and  adjourn  April  30  at 
12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Cross  Keys  Inn,  5100  Fall  Road, 
Baltimore,  MD.  The  telephone  number 
at  the  hotel  is  410-532-6900.  The  fax 
number  is  410-532-2403. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Anthony  Maciorowski  (telephone:  202- 
260-3048;  e-mail: 

maciorowski.tony@epamail.epa.gov)  or 
Mr.  Gary  Tinun  (telephone  202-260- 
1859;  e-mail: 

timm.gary@epamail.epa.gov)  at  EPA.  To 
obtain  additional  information  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Center, 
P.O.  Box  8606,  Keystone,  CO  80435; 
telephone:  970-468-5822;  fax:  970- 
262-0152;  e-mail: 
totteson@keystone.org. 
SUPPLEMENTARY  mFORMATION:  EPA's 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  is  taking  the  lead  for 
the  Agency  on  endocrine  disruption 
screening  and  testing  required  by  recent 
legislation  (i.e.,  reauthorization  of  the 
Safe  Drinking  Water  Act  and  passage  of 
the  Food  Quality  Protection  Act)  and 
has  formed  an  advisory  committee 
(EDSTAC)  to  provide  advice  and 
counsel  to  the  Agency  on  a  strategy  to 
screen  and  test  endocrine  disrupting 


chemicals  and  pesticides  in  humans, 
fish  and  wildlife.  The  first  EDSTAC 
meeting  was  held  on  December  12-13, 
1996  (61  FR  60280,  November  27, 
1996)(FRL-5575-7)  and  die  second 
meeting  was  held  on  February  5-6, 1997 
(62  FR  3894,  January  27, 1997)  (FR- 
5585-2). 

It  is  proposed  that  the  agenda  for  this 
meeting  includes  the  following  topics: 

Tuesday,  April  29 

1.  Overview  of  Activities  Since  the 
Houston  Meeting — Principles  Work 
Group  Report,  Screening  and  Testing 
Work  Group  Report,  Conununication 
and  Outreach  Work  Group  Report,  and 
the  Priority  Setting  Work  Group  Report. 

2.  Opening  Comments  Clarifying  the 
Charge  to  the  EDSTAC  and  Perspective 
on  I*rogress  to  Date — Dr.  Lynn  Goldman. 

3.  Opportimity  for  Full  Committee 
Dialogue  and  Questions  and  Answers  on 
Dr.  Goldman's  Clarifications  to  the 
EDSTAC  Chaige. 

4.  Presentation  of  Revised  Draft 
Conceptual  Framework  Developed  by 
the  PrGidples  Work  Group. 

5.  Disciiss  and  Attempt  to  Come  to 
Consensus  on  the  Definition  of 
"Endocrine  Disruption"  that  will  be 
used  by  the  EDSTAC. 

^  6.  Public  Comment — Members  of  the 
public  will  be  given  an  opporturiity  to 
comment  on  any  aspect  of  the 
convening  of  the  EDSTAC.  The  precise 
amount  of  time  that  will  be  given  to 
each  individual  will  depend  on  the 
number  of  people  wishing  to  provide 
comment  during  this  time  period. 

Wednesday,  April  30 

1.  Discuss  ImpUcations  of  the 
EDSTAC  Conceptual  Framework  to  the 
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Priority  Setting,  Screening  and  Testing, 
and  Communication  and  Outreach  Work 
Groups:  Develop  Agreements  on  the 
Terms  of  Reference/Mission  of  these 
Work  Groups. 

2.  Discuss  and  Agree  Upon  Overall 
Schedule  for  Completing  the  EDSTAC 
Charge,  and  Specific  Next  Steps  in  the 
EDSTAC  Process. 

Dated:  April  22. 1997. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doa  97-10897  Filed  4-25-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRI-6819-1] 

Meeting  of  the  Local  Government 
Advisory  Committee 

AGCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  theme  of  the  next 
meeting  of  the  Local  Government 
Advisory  Committee  is  partnerships  and 
members  will  hear  presentations  on 
Federal/State/Local  partnerships  from 
two  paneb,  one  presenting  the 
experiences  of  Henrietta.  Oklahoma  and 
one  presenting  the  experiences  New 
Orleans,  Louisiana.  The  Roles  and 
ResponsibiUties  and  the  Tools  for  Local 
Decision-Makers  Subconunittees  %vill 
meet  in  subcommittee  sessions  to 
continue  work  on  their 
recommendations  to  the  Agency. 

From  3:00-3:15  p.m.  on  the  12th,  the 
Committee  will  hear  comments  fitun  the 
public.  Each  individual  or  organization 
wishing  to  address  the  Committee  will 
be  allowed  three  minutes.  Please  contact 
the  Designated  Federal  Officer  (DFO)  at 
the  number  Usted  below  to  schedule 
agenda  time.  Time  will  be  allotted  on  a 
first  come,  first  serve  basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  &t>m  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  listed  below  if 
planning  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
possible.  However,  seating  will  be  on  a 
first  come,  first  serve  basis. 
DATES:  The  meeting  will  begin  at  8:30 
a.m.  on  Monday,  May  12th  and 
conclude  at  4:00  pjn.  on  the  13th. 
A00RES8ES:  The  meeting  will  be  held  at 
the  Doubletree  New  Orleans  Hotel 


located  at  300  Canal  Street  on  May  12 
and  in  the  Riverwalk  Aquarium  Meeting 
Room  on  May  13. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
to  401  M  Street.  SW.  (1502), 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Committee  is  Denise 
Zabinski  Ney.  She  is  the  point  of  contact 
for  information  concerning  any 
Committee  matters  and  can  be  reached 
by  calling  (202)  260-0419. 

Dated:  24  April,  1997. 
Denise  y.»hiii«lfi  Ney, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 

|FR  Doc.  97-11074  Filed  4-25-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-681S-3] 

Greenhouse  Gas  Emissions  From 
Municipal  Waste  Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  In  support  of  the  Source 
Reduction  and  Recycling  Initiative 
under  the  President's  Climate  Change 
Action  Plan,  EPA's  Office  of  SoUd 
Waste  and  Office  of  Economy  and 
Environment  are  releasing  for  public 
review  a  draft  contractor  report 
estimating  the  greenhouse  gas  emissions 
and  sinks  associated  with  managing  ten 
materials  in  municipal  solid  waste  in  a 
variety  of  ways.  The  ten  materials 
examined  are  newspaper,  office  paper, 
corrugated  cardboard,  aluminum,  steel, 
HDPE  plastic,  LDPE  plastic.  PET  plastic, 
food  scraps,  and  yard  trimmings. 
Together,  these  materials  constitute 
roughly  50  percent  of  the  municipal 
solid  waste  stream.  The  municipal  solid 
waste  management  strategies  addressed 
are  source  reduction,  recycling, 
composting,  combustion,  and 
landfilling. 

The  report  employs  a  streamlined  life 
cycle  inventory  methodology  to 
calculate  the  greenhouse  gas  emissions 
and  sinks  associated  with  manAging 
these  materials  in  specific  ways.  This 
methodology  includes  assessments  of 
the  following:  (1)  Process  and 
transportation  greenhouse  gas  emissions 
from  raw  materials  acquisition  and 
manufactiuing;  (2)  carbon  storage  in 
forests;  (3)  soil  carbon  storage;  and  (4) 
greenhouse  gas  emissions  and  emissions 
oCbets  associated  with  combustion  and 


landfilling.  Greenhouse  gas  emissions 
estimates  are  made  for  each  material 
and  management  strategy  on  the  basis  of 
metric  tons  of  carbon  equivalents  per 
ton  of  material  managed  in  a  specific 
way. 

Preliminary  results  indicate  that 
municipal  solid  waste  management 
strategies  to  reduce  greenhouse  gas 
emissions  are  generally  consistent  with 
the  municipal  solid  waste  management 
hierarchy  of  preferred  waste 
management  methods.  That  is  to  say. 
source  reduction  yields  the  greatest 
reductions  in  greenhouse  gas  emissions, 
followed,  in  order,  by  recycling 
(including  composting),  and  disposal 
(whether  combustion  or  landfilling 
results  in  lower  greenhouse  gas 
emissions  depends  on  the  specific 
material). 

The  Agency  is  providing  a  90-day 
comment  period  for  this  draft  contractor 
report.  Information  on  how  to  submit 
comments  is  provided  below, 
DATES:  Submit  comments  on  or  before 
July  28,  1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-GGEA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street,  S.W.,  Washington. 
D.C.  20460.  Hand  deliveries  of 
comments  should  be  made  to  the 
Arlington,  VA,  address  listed  below. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docketOepamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
GGEA-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file; 
please  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W).  U.S.  EPA,  401  M  Street,  SW., 
Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I.  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
AM  to  4  PM,  Monday  through  Friday, 
excluding  Federal  Holidays.  To  review 
docket  materials,  the  Agency 
recommends  making  an  appointment  by 
calling  (703):603-9230.  Persons  may 
copy  a  maximum  of  100  pages  from  any 


regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington.  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  412-3323. 

For  a  paper  copy  of  the  report, 
"Greenhouse  Gas  Emissions  From 
Municipal  Waste  Management,"  please 
contact  the  RCRA  Hotline  at  (800)  424- 
9346  or  TDD  (800)  553-7672  (hearing 
impfured).  In  the  Washington.  DC. 
metropolitan  area,  call  (703)  412-9810 
or  TDD  (703)  412-3323.  The  document 
number  is  EPA  530-R-97-010.  The 
report  is  also  available  in  electronic 
format  on  the  Internet  at  the  following 
address:  http://www.epa.gov/epao8wer/ 
non-hw/mimcpl/ . 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "Addresses"  section  above. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  contained  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  doomient  placed  in  the 
official  record  for  this  Notice  of  Data 
Availability.  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

Finally,  for  detailed  questions 
regarding  the  report  or  to  schedule  a 
report  review jneeting  during  the 
comment  period,  please  E-Mail  Eugene 
Lee  at  lee.eugene@epamail.epa.gov  or 
Clare  Lindsay  at 

lindsay.claredepamail.epa.gov  and 
insert  in  the  subject  line  of  the  message 
only  the  term  "ghg."  Organizations 
interested  in  meeting  with  EPA.  to 
discuss  the  draft  report  should  submit  a 
list  of  questions  or  issues  to  Eugene  Lee 
or  Clare  Lindsay  by  E-Mail  at  least  one 
week  prior  to  the  scheduled  meeting. 
SUPPLEMENTARY  INFORMATION:  In  October 
1993,  President  Clinton  announced  the 
U.S.  Climate  Change  Action  Plan 
(CCAP).  The  primary  goal  of  the  CCAP 
is  to  return  U.S.  greenhouse  gas 
emissions  to  their  1990  levels  by  the 
year  2000.  The  plan's  programs  are 
voluntary  public/private  partnerships 
between  fmleral  agencies  and 
organizations  that  want  to  protect  the 
environment  and  operate  more 
efficiently.  Throughout  the  country. 


CCAP  program  participants  increase  the 
energy  efficiency  of  their  operations; 
conserve  resources  and  promote 
renewable  energy  technologies;  nd 
improve  industrial,  agricultural,  and 
forest  productivity  as  they  relate  to 
atmospheric  pollution. 

Among  the  50  some  initiatives 
outlined  in  the  CCAP  is  Initiative  #  16 — 
the  Source  Reduction,  PoUution 
Prevention  and  Recycling  Initiative.  The 
purpose  of  this  Initiative  is  to  promote 
reduction  and  recycling  of  municipal 
solid  waste  (MSW)  as  a  means  to  help 
reduce  greenhouse  gas  emissions. 

In  an  effort  to  estimate  the  potential 
for  source  reduction  and  recycling  of 
MSW  to  help  reduce  greenhouse  gas 
emissions,  EPA's  Office  of  Solid  Waste 
and  Office  of  Economy  and  the 
Environment  jointly  launched  a 
research  effort  to  quantify  the 
greenhouse  gas  emissions  associated 
with  reducing,  recycling,  composting, 
combusting,  and  landfilling  ten 
materials  commonly  foimd  in  MSW. 
The  draft  contractor  report  noticed  for 
public  review  today  is  the  product  of 
this  initial  research. 

While  this  draft  contractor  report  has 
been  reviewed  by  EPA  and  other 
government  agencies  as  well  as  a 
number  of  academic  peer  reviewers,  the 
report  has  not  yet  been  reviewed  by 
industry,  state  and  local  governments, 
or  non-governmental  organizations,  llie 
Agency  is  looking  forward  to  detailed 
input  from  these  sectors  to  help  in 
improving  the  methodology  and  data 
used  in  this  draft  report.  EPA  expects 
this  review  process  to  result  in  changes 
and  improvements  to  the  estimates 
contained  in  the  draft  that  vdll  make  it 
more  useful  for  the  appUcations 
outlined  below. 

The  Agency  anticipates  four  potential 
applications  for  the  greenhouse  gas 
emission  factors  provided  in  this  draft 
report.  First,  organizations  that  are 
interested  in  quantifying  greenhouse  gas 
emission  reductions  associated  with 
managing  a  waste  in  a  particular  way 
may  use  these  estimates  for  that 
purpose.  Second,  the  estimates  of 
greenhouse  gas  emissions  and  sinks  may 
be  useful  to  solid  waste  decision-makers 
when  evaluating  specific  municipal 
solid  waste  management  options.  Third, 
EPA  plans  to  use  the  estimates  to 
evaluate  the  extent  to  which  its  efforts 
to  promote  source  reduction  and 
recycling  (through  such  programs  as 
WasteWiSe  and  Pay-As- You-Throw) 
may  be  contributing  to  reductions  in 
greenhouse  gas  emissions.  Finally,  this 
analysis  may  assist  other  coimtries  in 
estimating  the  extent  to  which  waste 
management  offers  opportimities  for 
greenhouse  gas  reduction. 


The  Agency  is  providing  a  90-day 
comment  period  for  this  (fraft  contractor 
report  Comments  can  be  submitted  to 
the  RCRA  Docket  either  electronically  or 
by  hard  copy.  See  ADDRESSES  section 
above  for  information  on  submitting 
comments.  For  information  on  how  to 
schedule  a  meeting,  please  see  the 
FURTHER  INFORMATION  section  above. 
Matthew  Hale, 

Acting  Director.  Office  of  Solid  Waste. 
[FR  Doc  97-10887  FUed  4-25-97: 8:45  am] 
BKiJNQCOOC: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6818-1]  ^ 

Lake  Hartwell  No  Discharge  Zone 
Determination 

The  Envirdnmental  Protection  Agency 
(EPA)  Region  4  Regional  Administrator 
concxtfs  with  the  determinations  of  the 
States  of  South  Carolina  and  Georgia 
that  adequate  and  reasonably  available 
pump  out  faciUties  exist  at  Lake 
Hartwell.  A  petition  was  received  frt>m 
the  State  of  South  Carolina  and 
concurred  with  by  the  State  of  Georgia 
requesting  a  determination  by  the 
Regional  Administrator,  Environmental 
Protection  Agency,  pursuant  to  Section 
312(f)(3)  of  Pub.  L.  92-500  as  amended 
by  Pub.  L.  95-217  and  Pub.  L.  100-4, 
that  adequate  facilities  for  the  safie  and 
sanitary  removal  of  sewage  from  all 
vessels  are  reasonably  available  for 
Hartwell  Lake  to  qualify  as  a  "No 
Discharge  Zone"  (NDZ). 

The  proposed  action  was  previously 
noticed  in  the  Federal  Register,  Vol.  60. 
No.  91,  Thursday  May  11, 1995.  Since 
that  time.  16  letters  supporting  NDZ 
designation  and  4  letters  opposing  NDZ 
designation  have  been  received. 
Questions  were  raised  concerning  the 
availability  of  pump  out  facilities  in  the 
letters  which  opposed  NDZ  designation. 

On  May  22, 1996,  representatives 
from  the  US  Army  Corps  of  Engineers 
(OOE),  Region  4  EPA,  and  South 
Carolina  Department  of  Health  and 
Environmental  Control  participated  in 
an  on  site  investigation  of  Lake  Hartwell 
to  determine  the  availability  of  pump 
out  fasllities  and  address  the  concerns 
raised  in  the  dissenting  letters.  Based 
upon  the  field  data  collected,  it  was 
determined  at  a  November  26. 1996 
meeting  at  the  COE  Lake  Hartwell  Office 
to  proceed  with  NDZ  designation,  since 
adequate  pump  out  facihties  are 
available  and  the  addition  of  future 
pump  out  faciUties  is  very  probable. 

llus  action  is  taken  under  Section  312 
(f)(3)  of  the  Clean  Water  Act  which 
states: 
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After  the  efiiBctive  date  of  the  initia] 
standards  and  regulations  promulgated  under 
this  section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  States 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  all  vessels  of  any  seMrage, 
whether  treated  or  not  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
%rater  to  which  such  prohibition  would 
apply. 

EPA's  action  allows  prohibition 
regarding  discharge  from  vessels  to  be 
applied  by  the  State  of  South  Carolina 
and  Georgia  for  Lake  Hartwell.  EPA 
found  the  following  existing  facilities 
available  for  pumping  out  vessel 
holding  tanks  in  Lake  Hartwell.  Their 
address,  telephone  number,  hours  of 
operation  and  draught  are  as  folloMrs: 

A.  Hartwell  Marina:  1500  North 
Forest  Avenue,  Hartwell.  Georgia  30643; 
706-376-5441;  9  AM-5  PM;  seven  days 
a  week;  15-18  foot  draught. 

B.  Portman  Shoals  Majina;  Route  11. 
Anderson,  South  Carolina  29624;  864- 
226-3339;  24  hours  year  roimd;  25  foot 
draught 

C  Western  Carolina  Sailing  Club; 
5200  Westwind  Way,  Anderson,  South 
Carolina  29624;  864-22&-6561  private 
club;  8  foot  draught. 

The  marinas  proposing  to  add  piunp 
out  facilities  in  the  near  future  are: 

A.  Seneca  Marina;  Box  1591, 
Clemson,  South  Carolina  29631;  864- 
653-6900;  April  15— October  15  8-6, 
otherwise  9-3,  30  foot  draught. 

B.  Big  Water  Marina;  Route  2,  Box 
133A.  Big  Water  Road,  Star,  South 
Carolina  29684:  864-226-3339;  9-5, 
closed  on  Tuesday,  60  foot  draught. 

The  number  of  boats  with  marine 
sanitation  devices  (MSD's)  using  the 
lake  has  been  estimated  to  be  580.  The 
ratio  of  boats  with  MSD's  to  pump  out 
facilities  is  therefore  193  boats  per 
piunp  out  facihty. 

The  petition  fitom  South  Carolina  and 
Georgia  notes  that  each  of  the  three 
marinas  with  existing  pump  out 
facilities  have  waste  treatment  systems 
that  comply  with  federal  law.  Hartwell 
Marina  and  Portman  Marina  pump  out 
facilities  discharge  into  State  approved 
and  regulated  septic  tanks.  Western 
Carolina's  facilities  discharge  into  a 
large  holding  tank  which  is  collected  by 
a  privately  o%vned  septage  hauler  and 
transported  to  an  Anderson  County 
waste  water  treatment  plant 

Comments  ccmceming  this  action  may 
be  filed  on  or  before  (30  days  from  this 
notice).  Such  communications  should 
be  addressed  to  Wesley  B.  Cnun,  Chief. 


Coastal  Programs  and  Surface  Water 
Quality  Grants  Section,  USEPA,  Region 
4,  Atlanta  Federal  Center,  61  ForsyUi 
Street  SW,  Atlanta,  Georgia  30303-3104. 
Telephone  404-562-9352. 

Approved  by: 
A.  Stanley  Meibiiig. 

Acting  Reponal  Administrator. 

[FR  Doc  97-10886  Filed  4-25-97;  8:45  am] 

MUJNQOOOC: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reiiabiltty  and  intaroperability 
Council  Meeting 

April  22, 1997. 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  this  notice 
advises  interested  persons  of  a  meeting 
of  the  Network  Reliability  and 
Interoperability  Coimcil  ("Council")  to 
be  held  at  the  Federal  Communications 
Commission  in  Washington,  DC. 
DATES:  Tuesday,  May  20, 1997  at  1:30 
p.m. 

A00AE88E8:  Federal  Communications 
Commission.  Room  856, 1919  M  Street, 
NW.,  Washington,  DC  20554. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Keegan,  Federal  Officer,  at  (202)  418- 
2323. 

SUPPtaeiTARY  MFORMATKM:  The 
Coimcil  was  established  by  the  Federal 
Communications  Commission  to  bring 
togfO^ter  leaders  of  the 
teletommunications  industry  and 
telecommunications  experts  &t>m 
consumer  and  other  organizations  to 
explore  and  recommend  measures  that 
will  assure  optimal  reliability  and 
interoperability  of,  and  accessibility  and 
interconnectivity  to.  the  public 
telecommunications  networks. 

The  agenda  for  the  meeting  is  as 
follows:  the  Cotmcil  will  consider 
adoption  of  the  final  recommendations 
of  focus  groups  1  and  2  addressing  the 
issues  assigned  to  them  by  the  Council. 
The  Coimcil  also  will  hear  a  report  on 
network  reliability  from  the  Network 
Reliability  Steering  Committee.  The 
Council  may  discuss  other  matters 
brought  to  its  attention. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Members  of  the  public  may 


submit  written  comments  to  the 
Council's  designated  Federal  Officer 
before  the  meeting. 

Federal  Commimications  Commission. 

WUliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-10782  Filed  4-25-«7;  8:45  am] 

MUMOOOOE  STIS-OI-r 


FEDERAL  HOUSING  HNANCE  BOARD 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  62  FR  18353.  April  15. 

1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:30  a.m.  Wednesday. 

April  23, 1997. 

CANCELLATION  OF  THE  MEETWG:  Notice  is 

hereby  given  of  the  cancellation  of  the 

Board  of  Directors  meeting  scheduled 

for  April  23,  1997. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board. 

(202)  406-2837. 

WUliam  W.  GiMbwg, 

Managing  Director. 

(FR  Doc  97-11040  Filed  4-24-97;  1:42  pm) 


FEDERAL  RESERVE  SYSTEM 

Fonnstions  of,  Acquisitions  by,  end 
Mergers  of  Benk  Holding  Compsniee 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes- 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The.  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanidng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanidng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
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Unless  otherwise  noted,  nonbanidng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  12, 1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffrey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  FirstFederal  Financial  Services 
Corp.,  Wooster,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
FirstFederal  Bank,  N.A.,  Wooster,  Ohio 
(formerly  known  as  First  Federal 
Savings  and  Loan  Assocation  of 
Wooster). 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Mobile  Consultants,  Inc.,  Wooster,  Ohio, 
and  thereby  engage  in  the  origination  of 
consumer,  non-mortgage  loans  to  the 
manufactured  home  industry,  pursuant 
to  §  225.28(b)(1)  of  the  Board's 
Regulation  Y,  and  in  the  collection  and 
recovery  of  troubled  loans  for  financial 
institutions  that  originate  loans  to 
manufactured  home  loans,  pursuant  to  § 
225.28(b)(2)  of  the  Board's  Regulation  Y. 

2.  First  Federal  Financial  Services 
Corp..  Wooster,  Ohio;  to  merge  with 
Summit  Bancorp,  Inc.,  Akron,  Ohio,  and 
thereby  indirectly  acquire  Summit 
Bank,  Akron,  Ohio. 

In  coimection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Summit  Banc  Investment  Corporation, 
Akron,  Ohio,  and  thereby  engage  in 
investment  advisory  and  securities 
brokerage  activities,  including  the  sale 
of  aiuiuities  pursuant  to  a  dual 
employee  arrangement,  pursuant  to  §§ 
225.28(b)(6)  and  (15)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  First  Security  Corporation 
Employee  Stock  Ownership  Plan. 
Norcross,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  an 
additional  6.7  percent,  for  a  a  total  of  - 
31.6  percent  of  the  voting  shares  of  First 
Security  Corporation,  Norcross,  Georgia, 
and  thereby  indirectly  acquire  First 
Security  National  Bank.  Norcross, 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  22, 1997. 

Jennifin-  J.  Jtrimaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-10843  Filed  4-2S-47;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nontianking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanklng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  12,  1997. 

A.  Federal  Reserve  Bank  of  New 
Yorit  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045-0001: 

1 .  Commerzbank  AG,  Frankfurt, 
(Main),  Federal  Republic  of  Germany;  to 
acquire  through  Commerzbank  Asset 
Management  USA  Corporation  and 
CAM  Acquisitions,  LLC,  Montgomery 
Asset  Management,  LLC,  San  Francisco, 
CaUfornia,  and  thereby  indirectly 
engage  in  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)6)  of  the  Board's  Regulation  Y; 
in  agency  transactional  services  for 
customer  investments,  including 
securities  brokerage  services,  pursuant 
to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y;  and  in  the  provision  of 
certain  administrative  services  for 
investment  companies,  including  those 
previously  found  to  be  permissible  by 
Board  order.  With  respect  to 
administrative  services  for  mutual 
funds,  see  The  Governor  and  Company 
of  the  Bank  of  Ireland,  83  Fed.  Res.  Bull. 
1129  (1996);  Dresdner  Bank  AG,  83  Fed. 
Res.  Bull.  676  (1996);  Barclays  Banks 
PLC.  82  Fed.  Res.  Bull.  158  91996); 
Mellon  Bank  Corporation.  79  Fed.  Res. 


Bull.  626  (1993).  With  respect  to  mutual 
fund  transfer  agency  services,  see  12 
CFR  225.125(1). 

2.  Deutsche  Bank,  AG  (Main),  Federal 
R^ublic  of  Germany;  to  acquire 
through  Deutsche  Financial  Services 
Corporation,  St.  Louis,  Missouri,  Ganis 
Credit  Corporatiob,  Newport  Beach, 
Cahfomia,  and  thereby  engage  in  the 
making  and  servicing  of  loans,  pursuant 
to  §  225.28(b)(1)  of  the  Board's 
Regulation  Y. 

3.  The  Industrial  Bank  of  Japan,  Ltd., 
Tokyo,  Japan,  to  engage  de  novo  through 
its  subsidiary,  Aubrey  G.  Lanston  &  Co., 
Inc.,  New  York,  New  York,  in  securities 
brokerage,  pursuant  to  §  225.28(b)(7)(i) 
of  the  Board's  Regulation  Y;  in  riskless 
principal  transactions,  pursuant  to  § 
225.28(b)(7)(ii)  of  the  Board's  Regulation 
Y;  in  private  placement  services, 
pursuant  to  §  225.28(b)(7)(iii)  of  the 
Board's  Regulation  Y;  in  other 
transactional  services,  pursuant  to  § 
225.28(b)(7)(v);  in  data  processing, 
purauant  to  §  225.28(b)(14)  of  the 
Board's  Regulation  Y;  in  financial  and 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y;  in  futures  commission 
merchant  activities,  pursuant  to  § 
225.28(b)(7)(iv)  of  the  Board's 
Regulation  Y;  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments,  pursuant  to 
§  225.28(b)(8)(i)  of  the  Board's 
Regulation  Y;  in  investing  and  trading 
in  (a)  foreign  exchange,  and  in  (b) 
forward  contracts,  options,  futures, 
options  on  futures,  swaps,  and  similar 
contracts,  whether  traded  on  exchanged 
or  not,  based  on  any  rate,  price, 
financial  asset,  nonfinancial  asset,  oj 
group  of  assets,  purauant  to  § 
225.28(b)(8)(ii)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  22, 1997. 
Jennifisr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-10842  Filed  4-25-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Comment  end  Hearings  on  Joint 
Venture  Project 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  opportunity  for 
comment  and  public  hearing. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Conmiission") 
is  requesting  public  comment  about 
issues  to  be  addressed  in  the  Joint 
Venture  Project  that  the  Commission 
has  authorized.  The  Project  is  being 


Federal  Register  /  Vol.  62.  No.  81  /  Monday,  April  28,  1997  /  Notices 


22947 


22946 


Federal  Register  /  Vol.  62,  No.  81  /  Monday,  April  28.  1997  /  Notices 


undertaken  by  the  Commission  in 
collaboration  with  the  Department  of 
Justice.  Comments  may  be  provided  to 
the  Commission  in  writing  A  specified 
below.  In  addition,  the  Commission  will 
hold  public  hearings  concerning  these 
issues  beginning  June  2, 1997.  llie 
Commission  is  likely  to  provide  another 
opportunity  for  public  comment  in  the 
fidl  of  1997  on  additional  issues  to  be 
addressed  in  connection  with  the  Joint 
Venture  Project. 

The  Joint  Venture  Project  grows  out  of 
pubUc  hearings  held  by  the  FTC  in  the 
fall  of  1995,  at  which  businesses 
reported  that  global  and  innovation- 
based  competition  is  driving  firms 
toward  ever  more  complex  collaborative 
agreements  that  sometimes  raise  new 
competition  issues.  Some  commenters 
at  those  hearings  also  requested 
clarification  and  updating  of  current 
antitrust  policy  toward  business 
collaborations  among  competitors. 

The  Joint  Venture  Project  will  address 
whether  antitrust  gmdance  to  the 
business  community  can  be  improved 
through  clarifying  and  updating 
antitrust  policies  regarding  joint 
ventures  and  other  forms  of  competitor 
collaborations.  As  has  been  generally 
noted,  businesses  may  find  it  desirable 
to  collaborate  with  rivals  in  order  to 
achieve  a  large  variety  of  goals:  Attain 
economies  of  scale;  increase  capacity 
and  market  access;  minimize  risk;  avoid 
duplication;  transfer,  commercialize,  or 
distribute  technology  efficiently; 
combine  complementary  or  co- 
specialized  capabilities;  or  better 
appropriate  the  returns  of  innovation. 
Some  competitor  collaborations, 
however,  raise  antitrust  concerns  about 
the  degree  to  which  competition  among 
rivals  has  been  curtailed.  In  such  cases, 
antitrust  enforcers  must  assess  whether 
and  to  what  extent  competition  is 
harmed. 

Issues  relevant  to  why  and  how 
competitors  wish  to  collaborate  with 
their  rivals,  and  the  impact  those 
arrangements  have  on  competition,  are 
of  interest  to  the  Commission  in 
connection  with  the  Joint  Venture 
Project.  Specifically,  the  FTC  is  seeking 
comment  at  this  time  on  the  following 
issues: 

Factual  Questioiis  Relating  to  Recent 
Trends  in  Collaborations  Among 
Competitors 

The  Commission  is  interested  in 
better  understanding  the  current  use  of 
competitor  collaborations ' — including 


'  For  purpoae*  of  this  notioa.  "competitor 
coUabontiooa"  ibould  be  understood  u  including 
all  collaborations,  short  of  a  oMTger.  between  or 
among  entities  that  would  have  been  actual  or 


new  types  of  competitor  collaborations, 
their  business  purposes,  and  any 
business  reasons  why  they  may  have 
become  more  frequent.  As  an  aid  to 
understanding,  the  Commission  has 
included  the  following  questions  as 
examples  of  the  kinds  of  factual 
information  in  which  the  Commission  is 
interested.  Those  who  respond  should 
neither  feel  constrained  by  those 
questions  nor  compelled  to  answer  each 
one,  however.  The  most  informative 
responses  will  aid  the  Commission  in 
better  understanding  new  types  of,  and 
possibly  more  frequent,  competitor 
collaborations. 

Because  real-world  examples  are 
usually  the  most  informative,  the 
Commission  would  prefer  descriptions 
of  competitor  collaborations  that 
actually  have  been  imdertaken. 
However,  recognizing  that  businesses 
may  wish  to  protect  confidential 
information  about  some  collaborations, 
the  Commission  also  encourages  the  use 
of  hypothetical  fac^  patterns  to  describe 
the  types  of  business  situations  that  are 
prompting  new  types  of  and  more 
frequent  collaborations  among 
competitors. 

Questions 

During  the  past  few  years,  in  what 
types  of  collaborations  with  competitors 
have  businesses  engaged  and  what  have 
been  the  business  purposes  of  those 
collaborations? 

What  types  of  legal  arrangements  have 
been  used  (e.g.,  traditional  forms  of  joint 
ventures,  strategic  alliances,  contractual 
arrangements,  etc.)  and  why?  In  what 
ways,  if  any,  did  those  legal 
arrangements  differ  from  traditional 
forms  of  joint  ventures? 

To  what  extent  have  competitor 
collaborations  involved  an  integration  of 
operations  or  facilities  as  opposed  to 
other  types  of  contractual  arrangements? 

What  types  of  business  activities  have 
been  most  often  involved  in  recent 
competitor  collaborations— e.g., 
production,  information-sharing, 
marketing,  selling,  buying,  etc.?  Why 
were  collaborations  with  competitors, 
rather  than  single-firm  activity, 
preferred  as  the  means  used  to 
accomplish  them?  What  were  the 
perceived  advantages  and  possible 
disadvantages  of  competitor 
collaborations  as  opposed  to 
independent  activity  or  merger?  To 
what  extent,  if  any,  have  the  business 
activities  covered  by  recent  competitor 
collaborations  differed  bom  business 
activities  covered  by  earlier  com[>etitor 
collaborations? 


likely  potential  competitort  in  a  relevant  market 
abaent  that  collaboration. 


Under  what  circumstances  have 
competitor  collaborations  involved 
more  than  one  type  of  business 
activity — e.g.,  joint  product 
development  plus  joint  production  plus 
joint  marketing?  YfhaX.  are  the  business 
reasons  that  have  prompted  such 
collaborations?  Would  the 
collaborations  still  have  taken  place  in 
the  absence  of  one  or  more  of  the 
business  activities — e.g.,  if  joint  selling 
was  not  achievable?  If  not,  why  not?  For 
collaborations  that  included  joint 
marketing,  why  was  it  necessary  to  use 
joint,  rather  than  independent, 
marketing  (e.g.,  advertising, 
distribution,  sales,  etc.)? 

Under  what  circumstances  have 
competitor  collaborations  involved 
more  than  two  firms?  What  are  the 
business  reasons  that  have  prompted 
such  collaborations? 

What  have  been  the  primary  business 
goals  of  such  arrangements— e.g., 
entering  into  new  markets,  sharing 
costs,  sharing  and  managing  the  risk 
associated  with  large  capital 
investments  and  tmcertain  future 
earnings  streams,  etc.?  Why  were 
competitor  collaborations  rather  than 
independent  activity  or  merger 
preferred  as  the  means  to  achieve  those 
goals?  To  what  extent,  if  any,  did  the 
business  goals  of  recent  competitor 
collaborations  differ  from  business  goals 
on  which  earlier  competitor 
collaborations  were  based?  To  what 
extent,  if  any,  did  the  goals  of  the 
members  of  the  competitor 
collaborations  differ  bom  each  other? 

In  what  ways  (if  any)  do  competitor 
collaborations  typically  vary  by  type  of 
industry?  In  what  ways  (if  any)  do 
competitor  collaborations  typically  vary 
when  their  primary  customer  is  a 
government  agency? 

What  are  the  business  issues  relevant 
to  determining  with  which  firm  or  firms 
to  collaborate?  Once  a  collaboration  is 
formed,  what  are  the  business  issues 
relevant  to  determining  whether  to 
admit  additional  members  or  to  confer 
partial  access  to  non-member 
competitors?  What  mechanisms  are 
used  in  making  such  decisions?  What 
are  the  terms  on  which  access  is 
granted,  and  how  are  they  determined? 

What  are  the  mechanisms  for 
determining  price  and  output  levels? 
Are  these  determinations  made 
independently  by  individual  members 
or  jointly?  llirough  what  mechanism  is 
joint  control  exercised?  What  business 
factors  govern  these  choices? 

What  mechanisms  are  used  for 
allocating  costs  and  sharing  profits 
among  the  participants  in  a  competitor 
collaboration?  How  are  internal  transfer 
prices  set? 
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What  factors  affect  the  incentive  or 
the  ability  of  a  participant  to  invest 
significant  assets  and  efforts  in  a 
competitor  collaboration?  What  types  of 
arrangements  are  necessary  to  prevent 
opportunistic  conduct  by  participants? 

In  general,  competitor  collaborations 
may  be  "exclusive"  (that  is,  members  of 
the  collaboration  are  not  permitted  to 
compete  against  it  independently)  or 
"non-exclusive"  (that  is,  members  of  the 
collaboration  are  permitted  to  compete 
against  it  independently).  Have  recent 
competitor  collaborations  most  often 
been  "exclusive"  or  "non-exclusive"? 
What  were  the  business  reasons  for 
choosing  between  exclusivity  or  non- 
exclusivity?  What  factors  affect  the 
incentive  or  the  ability  of  a  member  to 
compete  with  the  collaboration? 

For  competitor  collaborations 
involving  ^e  possibility  of  investment 
and  expansion  by  the  venture,  what 
mechanisms  are  used  to  make  such 
decisions?  By  whom  are  such  decisions 
made?  Can  such  decisions  be  made 
unilaterally  by  individual  members? 

What  has  been  the  typical  duration  of 
competitor  collaborations?  Why  have 
they  been  of  such  duration?  When  no 
limit  is  placed  on  diuation,  what 
mechanisms  govern  termination?  Is 
there  any  difference  between  the  typical 
duration  of  recent  competitor 
collaborations  as  opposed  to  earlier 
competitor  collaborations?  If  so,  why? 

What  limitations  are  placed  on 
competition  from  former  members  after 
withdrawal  from  or  termination  of 
competitor  collaborations? 

Have  competitor  collaborations 
typically  involved  business  activities  in 
countries  other  than  the  U.S.  or  in  other 
countries  and  the  U.S.;  if  so,  why  was 
a  competitor  collaboration  used  for  such 
intematioiial  activity?  In  what  ways  (if 
any)  do  competitor  collaborations 
typically  vary  when  they  involve 
conduct  in  foreign  countries? 

In  general,  have  competitor 
collaborations  woriced  weU  to  achieve 
their  business  purposes?  Why  or  why 
not? 

Policy  and  Legal  Questions  Relating  to 
Competitor  CoUaiiorati<His 

The  Commission  also  is  interested  in 
better  understanding  the  extent  to 
which  antitrust  law  and  the  antitrust 
agencies'  current  policy  guidelines  and 
advice  mechanisms  are  useful  to 
businesses,  and  how  the  usefulness  of 
antitrust  guidance  might  be  improved. 
The  following  questions  are  suggestive 
of  issues  that  would  be  of  interest  in 
responses,  but.  again,  the  questions  are 
not  intended  to  constrain  or  to  require 
responses. 


Questions 

The  State  of  Antitrust  Law 

What  aspects  of  antitrust  law 
regarding  joint  ventures  or  other 
collaborations  among  competitors 
require  clarification? 

For  the  following  competitive  issues, 
in  what  circimxstances  are  competitor 
co^aborations  more  or  less  likely  to 
cause  competitive  harm?  What  are  the 
factors  critical  to  an  accurate  assessment 
of  whether  competitor  collaborations 
will  likely  harm  competition  in  those 
circumstances?  Are  there  any  of  the 
following  issues  on  which  the  agencies 
should  not  focus  in  analyzing  the 
permissibihty  of  competitor 
collaborations  under  antitrust  law? 
Which  are  why? 

— Whether  the  price-  or  output-related 
decisions  of  competitor  collaborations 
may  harm  competition 
— ^Whether  restrictions  on  competition 
between  or  among  the  members  of  a 
competitor  collaboration,  or  between 
the  collaboration  and  another  entity, 
may  harm  competition 
— Whether  the  competitor  collaboration 
increases  the  likelihood  of  collusion 
outside  the  joint  venture  as  a  result  of 
sharing  confidential,  competitively 
sensitive  information  or  other 
mechanisms 
— ^Whether  the  competitor  collaboration 

may  raise  rivals'  cost 
— ^Whether  a  denial  of  membership  in  or 
access  to  a  competitor  collaboration 
may  harm  competition 
— ^Whether  a  competitor  collaboration 
that  lacks  market  power  in  any 
relevant  market  may  still  harm 
competition  in  a  relevant  market 
How  can  a  collaboration  among  rivals 
be  structured  and  implemented  to 
reduce  the  likelihood  of  anticompetitive 
harm  from  any  of  the  above-listed 
competitive  issues?  For  example,  what 
medianisms  should  be  included  in  joint 
venture  agreements  to  prevent  the 
inappropriate  sharing  of  competitive, 
confidential  information  among  venture 
participants?  What  types  of  procedural 
or  structural  mechanisms  can  a 
competitor  collaboration  use  to  lessen 
the  likelihood  of  anticompetitive  harm 
from  any  of  the  above-listed  competitive 
issues?  Which  of  those  mechanisms,  if 
any,  may  be  undesirable  from  a  business 
perspective?  Why  and  in  what  ways? 
What  are  the  benefits  and  harms  of 
treating  certain  types  of  conduct  as  per 
se  unlawful?  How  might  current 
articulations  of  the  dividing  lines 
between  per  se  and  rule  of  reason 
analysis,  or  between  quick-look  or  fiill- 
blown  rule  of  reason  analysis,  be 
clarified?  Are  there  new  articulations  of 


those  dividing  lines  that  are  worth 
consideration  by  the  antitrust  agencies 
and  the  courts? 

What  factors  should  be  iised  to 
determine  whether  price  or  non-price 
restrictions  are  related  to  the 
procompetitive  purpose  of  a  competitor 
collaboration?  What  factors  should  be 
used  to  determine  whether  price  or  non- 
price  restrictions  are  reasonably 
necessary  for  achieving  the 
procompetitive  purpose  of  a  competitor 
collaboration? 

What  are  the  factors  that  should  be 
included  in  a  rule  of  reason  analysis  of 
a  competitor  collaboration?  Are  ihere 
particular  factors  whose  early 
examination  could  simplify  rule  of 
reason  analysis?  If  so,  what  are  they, 
and  why  and  how  could  they  simplify 
the  analysis?  In  what  ways  could 
reliance  on  such  factors  reduce  the 
ability  of  antitrust  enforcers  to  discern 
anticompetitive  effects? 

Are  there  any  circumstances  in  which 
forms  of  competitor  collaboration  that 
could  have  enhanced  competition  have 
been  deterred  due  to  uncertainty  about 
antitrust  rules  or  possible  costs  of 
antitrust  investigation  or  litigation? 
What  were  the  circimistances,  and  what 
was  the  imcmtainty? 

Are  there  any  drciunstances  in  which 
parties  have  f^ed  to  challenge  arguably 
anticompetitive  competitor 
collaborations  due  to  uncertainty  about 
antitrust  rules  or  possible  costs  of 
antitrust  investigation  or  Utigation? 
What  were  the  circumstances,  and  what 
was  the  uncertainty? 

How  has  the  National  Cooperative 
Research  and  Production  Act  of  1993 
("NCRPA")2  affected  competitor 
collaboration?  In  what  circumstances 
has  the  Act's  notification  procedure 
been  used?  Are  there  any  fectors  that 
prevent  this  procedure  from  achieving 
its  full  potential  benefits? 

FTC/DOJ  Guidelines 

Which  set  of  agency  guidelines— e.g.. 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care,  Antitrust 
Guidelines  for  the  Licensing  of 
Intellectual  Property,  Horizontal  Merger 
Guidelines  issued  by  the  U.S. 
D^MTtment  of  Justice  and  the  Federal 
Trade  Commission — is  used  most 
frequently  in  providing  guidance 
regarding  permissible  competitor 
collaborations  and  collateral 
agreements?  Why? 


'Tha  NCRPA.  Pub.  L  103-42. 107  StaL  117 
(leOS)  (cunaat  version  at  IS  U.S.CA.  4301-4306). 
providaa  tor  rule-of-raason  treatment  and  limitatioa 
of  damagaa  for  certain  reaeerch  and  development 
and  production  joint  vanturea  for  which 
nodficatioo  is  filed  with  the  Department  of  Justice 
and  tha  Fadaral  Ttada  Commission. 


V^A^^ml     V. 


<a»A»      /     \Tn\       CO       M<%       Ql       /     XinrtAt 


Annl      to       100*7      /     KJnH 
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To  what  extent,  if  any,  do  any  of  the 
current  agency  guidelines  constrain 
competitor  collaborations  so  as  to 
prevent  firms  from  adopting  new  ways 
to  compete  more  effectively?  How?  To 
what  extent,  if  any,  do  agency 
guidelines  affect  the  strategic  decisions 
of  companies?  How? 

In  what  areas,  if  any,  is  agency 
guidance  through  guidelines  inadequate 
for  the  current  needs  of  business?  What 
are  those  areas,  and  what  are  the 
perceived  inadequacies?  To  what  extent 
could  such  inadequacies  be  remedied 
through  changes  in  or  additions  to  the 
current  guidelines,  and  to  what  extent 
would  effective  remedies  require  more 
targeted  fact-specific  advice  in  the  form 
of  advisory  opinions? 

FTC  Advisory  Opinions 

f       How  often  do  you  ask  for  Commission 
'  or  staff  advisory  opinions  regarding  new 
types  of  competitor  collaborations?  In 
what  types  of  circimistance  do  you  use 
those  procedures?  Are  these 
circxunstance  in  which  you  do  not  use 
them?  Why? 

What  are  the  advantages  and 
disadvantages,  from  a  business 
viewpoint,  of  obtaining  a  Commission 
or  staff  advisory  opinion  about  the 
antitrust  legality  of  a  proposed  or 
current  collaboratioii  amnng 
competitors? 

DATES:  Any  interested  person  may 
submit  written  comments  by  August  1, 
1997.  Request  to  participate  in  public 
hearings  should  be  submitted  by  May 
16,  1997,  or  earlier  if  at  all  possible. 
Such  request  should  identify  the 
requesting  party  and  briefly  state  the 
matter  that  the  party  wishes  to  address 
at  the  hearings.  Public  hearing  will  be 
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held  beginning  June  2, 1997,  at  the 
Federal  Trade  Conunission,  Room  332, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
ADDRESSES:  To  facilitate  efficient  review 
of  public  comments,  all  comments 
should  be  submitted  in  written  and 
electronic  form.  Electronic  submissions 
may  be  made  in  one  of  two  ways.  They 
may  be  filed  on  either  a  SV*  or  3'/4  inch 
computer  disk,  with  a  label  on  the  disk 
stating  the  name  of  the  commenter  and 
the  name  and  version  of  the  work 
processing  program  used  to  create  the 
document.  (Pr^rams  based  on  DOS  or 
Windows  3.1  are  acceptable.  Files  iwm 
other  operating  systems  should  be 
submitted  in  ASCII  text  format.) 
Alternatively,  electronic  submission 
may  be  sent  by  electronic  mail  to 
jventuresQftc.gov.  Submission  should 
be  captioned  "Comment  on  Issues 
relating  to  Joint  Venture  Project"  and 
addre^ed  to  Donald  S.  Clark,  Office  of 
the  Secretary,  Federal  Trade 
Commission,  iSixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580. 

Notice  of  interest  in  participating  in 
the  hearings  also  should  be  addressed  in 
writing  to  the  Office  of  the  Secretary  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Policy  Planning  staff  at  (202)  326-3712. 
SUPPLBMENTARY  INFORMATION:  The 
Commission  is  examining  its  role  in 
enforcing  antitrust  laws  in  light  of  the 
above  issues.  Public  comments  €md 
hearings  are  expected  to  provide 
information  relevant  to  determining 
what,  if  any,  actions  may  be  desirable. 
The  Commission  has  general  authority 
under  the  FTC  Act  to  interpret  its 


substantive  laws  through  guidelines, 
advisory  opinions,  and  policy 
statements. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

(FR  Doc.  97-10853  Filed  4-25-97;  8:45  am] 
HLUNQ  cooc  trso-ei-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notiflcation 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  §  18a,  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the- 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  033197  and  041 197 


Name  d  acquiring  person,  name  ol  acquired  person,  name  of  acquired  enttly 


Reity  Famiy  Urntsd  Par*wrship,  Appieton,  Inc..  Penn  Advertising.  Inc  

SunGard  Data  Systems,  Inc.  Safeguard  Sdenttfics,  Inc..  Premier  Sdulions,  Inc 

Ford  Motor  Compariy.  American  Federal  Bank.  FSB,  Finance  South.  Inc  .._ 

Rserv.  Inc.,  BHC  Rrandal.  Inc..  BHC  Financial,  Inc _ "!"!."!."!!™"Z.™ 

Ford  Motor  Company,  General  Acceptance  Corporation,  General  Acceptance  Corpon^ 
^i^i^**'™'  "*••  **'  "***^  ^  Scherer.  Jr.,  Marquest  MedKal  Products.  Inc;  Scherer  Heaimcare  inc." 
Metal  Management.  Inc..  Bank  at  Boston  Corporatkm.  Reserve  Iron  &  Metal  Limited  Partnership 

Trinity  Industries.  Inc.,  Thomas  C.  Weler.  Jr..  Maritime  HoWings.  Inc 

Dennis  C.  Hayes.  Paul  G.  Alen.  Caidmal  Technotogies.  Inc  

TransTechnotogy  Corporation.  Robert  H.  Bradtey.  TCR  Corporattoo 


Teteo  Communication  Gron>,  Inc..  International  Business  Machine  Cofporatfon.  Advantis 

Morgan  Stanley  Capital  Partners  III.  LP..  Plymouth  Rock  Company  Incorporated,  Direct  Response  Corporation 

Highlands  Insurance  Group.lnc..  Alexander  M.  Vk.  Vik  Brothers  Insurance  Inc 

Catte  Design  Technotogies  Corporatkxi,  Deaitom  Wire  &  Cable,  LP.,  Oeaitxim  Wire  &  ciibleTLP.and  Affiii^ 


SwBs  Reinsurance  Company.  Societe  Anoryme  Francaise  de  Reassurances,  Societe  Anony^ 

Reassurances 

InaCom  Corp..  Elizabeth  A.  Heddens.  Bettwo,  Inc  "ZZ!!IZ!™ 

Cyrk.  Inc.  Dwight  J.  Drake.  Tonkin.  Inc !.!"!!!" "" ** 

Parfinance.  Nord  Resources  Corporation.  Nord  Kaolin  Corr^aeny 

BCE  Inc..  BCE  Inc..  Bel  AtJanfc  Meridan  Systems  

GoWer.  Thoma,  Cressey.  Rauner  Fund  IV.  LP..  The  KB  Mezzanine  Fund,  LP., 


Reliable  Hoking  Corporatnn 


muo. 

Datetenni- 
nated 

97-1286 

03/31/97 

97-1454 

03/31/97 

97-1461 

03/31/97 

97-1462 

03/31/97 

97-1478 

03/31/97 

97-1568 

0301/97 

97-1591 

03/31/97 

97-1435 

04A)1/97 

97-1541 

04A)1/97 

97-1590 

04A)1/97 

97-1598 

04«)1/97 

97-1599 

04A)1/97 

97-1603 

04/01/97 

97-1606 

04A)1/97 

97-1612 

04rt)1/97 

97-1619 

04/01/97 

97-1626 

04A)1/97 

97-1494 

(M02J97 

97-1569 

04A)2/97 

97-1627 

04A)3«7 

TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  033197  AND  041197— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


BJC  Health  System,  Coventry  Corporatk>n.  Group  Health  Plan.  Inc 

Jefferson-Pltot  Corporation.  The  Chubb  Corporation.  Chubb  Life  Insurance  Company  of  American  

Lawrence  H.  Miller  and  Karen  G.  Miller,  Graye  H.  Wolfe.  Sr.  arxj  Timbre  Wolfe.  Wolfe  Automotive,  Inc 

/Vmerican  Standard  Companies,  Inc.,  Fiat  S.p.A.  (an  Italian  company).  INCSTAR  Corporation 

Metropolitan  Life  Insurance  Company,  Skoog  Family  Limited  Partnership  (The),  American  Bumper  Manufactur- 
ing Company  .-. 

Equilease  HokJing  Corp,  General  Aquatics,  Inc.,  General  AquatKS,  Inc ~ 

I.C.H.  Corporation,  Harold  C.  Simmons  Family  Trust  No.  2,  Sybra.  Inc 

Tultex  Corporation.  Callforria  Shirt  Sales.  Inc.,  California  Shirt  Sales,  Inc  _ 

Rental  Service  Corporation.  Roy  B.  Bush.  Comtect.  Inc _ 

Pharmacia  &  Upjohn.  Inc.  (a  British  company).  Geron  Corporation.  Geron  Corporatkxi ^.. 

BIyth  Industries.  Inc..  Mr.  and  Mrs.  Ennio  V.  Racinelli.  Endar  CorporatkMi « 

Mr.  &  Mrs.  Ennio  V.  Racinelli.  BIyth  Industries,  BIyth  Industries 

Bunzl  pte.  WBT  Hokfings,  LLC,  Americana  Filtrona  Corporation 

Metropolitan  Life  Insurance  Company,  DSV  Partners  IV  Limited  Partnership.  Pressure  Systems,  Inc 

Lewis  B.  Cullman.  Day  Dream,  Inc.,  Day  Dream,  Inc 

Corning  Incorporated,  Optical  Corporation  of  Anrterica,  OpiKal  Corporatkxi  of  America  ~ 

Bayard  Drilling  Technotogies.  Inc.,  Harold  G.  Hamm,  Trustee/H.G.H.  Revocable  Inter  Vivos,  Trend  DrilHng 
Company  

Marsh  &  McLennan  Companies.  Inc..  Albert  H.  Wholers  &  Co.,  Albert  H.  Wohlers  &  Co „.... 

Beckman  Instruments.  Inc..  Elf  Aquitaine,  Sanofi  Diagnostics  Pasteur.  Inc 

Marubeni  Corporation.  Michael  L.  Lazarus.  The  Lazarus  Auto  Group,  Inc  

Marut>eni  Corporation,  Bryan  A.  Lazarus,  The  Lazarus  Auto  Group,  Inc ~ 

United  Auto  Group,  Inc.,  Alan  K.  Amok),  Wade  Ford,  Inc.  and  Wade  Ford  Buford.  Inc 

United  Auto  Group.  Inc..  Marshal  D.  Mize,  Marshal  D.  Mize  Ford.  Inc — 

Carondelet  Health  System,  Inc..  SL  Joseph's  Health  System,  Inc..  SL  Joseph's  Health  System,  Inc  .„ 

NUI  Corporation.  James  N.  Greiff.  T.I.C.  Enterprises.  LL.C 

Solvay  S.A..  The  Dexter  Corporation.  D&S  Plastics  International „ 

United  States  Filter  Corporation.  DQE.  Inc..  Chester  Engineers,  Inc » 

DEL-LPL  Limited  Partnership.  The  Galtxeath  Company,  The  Galbreath  Company ; 

Philip  Environmental  Inc.,  Ferrex  Trading  Corporation.  Ferrex  Trading  Corporation  

Philip  Environmental  Inc.,  The  Issac  Corporation,  The  Issac  Corporatton  „ — 

Quantum  Fund  N.V.,  WMX  Technologies,  Inc.,  WMX  Technologies,  Inc 

ReliaStar  Financial  Corporation,  Security-Connecticut  Corporation.  Security-Connecticut  Corporation  

PennCorp  Financial  Group.  Inc.,  Knightsbridge  Capital  Fund  I,  LP.,  Southwestern  Financial  Corporation 

The  First  American  Financial  Corporation,  Welsh.  Carson.  Anderson  &  Stowe  V.  LP.,  Strategic  Mortgage 
Servtoes.  Inc.  (Ohto) 

Computer  Sciences  Corporation.  E.I.  Du  Pont  de  Nemours  and  Company.  Conoco.  Inc 

ABRY  Broadcast  Partners  II.  L.P..  ML  Media  Opportunity  Partners.  LP..  Fabri  Devetopment  Corporatkxi  

Applied  Industiial  Technotogies.  Inc,  James  T.  Moore.  II.  Invetech  Company 

Chesterman  Company.  Rodney  P.  Burwell,  Chippewa  Springs,  Ltd  .... ~ 

Solvay  S.A.,  Solvay  S.A..  D&S  Plastics  International  -.. 

Molten  Metal  Technotogy.  Inc..  Lockheed  Martin  Corporation,  M4  Environmental  L.P.,  M4  Environmental  Man- 
agement. Inc 

Norwest  Corporation,  Dean  A.  SundquisL  Command  Tooling  Systems  Inc 

Applied  Industrial  Technologies,  Inc..  J.  Michael  Moore.  Invetech  Company — 

Lockheed  Martin  Corporation,  Molten  Metal  Technology.  Inc..  Retech  Diviston  of  M4  Environmental.  LP  _ 

American  Express  Company,  Checkers,  Sirrxxi  &  Rosner  LLP,  Checkers.  Simon  &  Rosner  LLP 

Glaxo  Wellcome  pic.  Mayo  Foundation,  Mayo  Foundation  for  Medtoal  Education  and  Research 

Nabors  Industries.  Inc.,  Charles  Schusterman.  Samson  Rig  Company  &  Rig  Properties,  Inc — 

Motorola,  Inc.,  BracetMidge  International  Limited,  Cekxxn,  Inc 

Southwest  Securities  Group,  Inc.,  Nathan  Newman,  Equity  Securities  Trading  Company.  Inc  

Hoyts  Cinemas  America  Limited  (A  Bart>ados  company).  William  J.  Hanney.  East  Bridgwater  Cinema  Corp., 
Sharon  Cinema  Corp — 

H.I.G.  Investment  Group.  LP..  Michael  G.  Sanderson.  TABJAA,  Inc.;  MiHiken  &  Mtohaeis  of  Louisiana.  Inc  

Robert  H.  Chapman.  Bemis  Company,  Inc.,  Hayssen  Manufacturing  Co.  &  Accraply,  Inc 

Lincoln  Equity  Fund.  L.P.,  The  Cerplex  Group,  Inc.,  Peripheral  Cornputer  Support.  Inc 

The  Montana  Power  Company,  VOG  Partners,  LP.,  Vessels  Hydrocarbons,  Inc 

Ratoorp  HokJings.  Inc.,  Wortz  Company.  Wortz  Company  

Sybron  Intemattonal  Corporatton.  RrverskJe  Fund  I.  L.P..  Remel  Limited  Partnership „.... 

Calpine  Corporation,  Dominton  Resources,  Inc.,  EnrorVDominion  Cogen  Corporatton - 

Charter,  pte.  Howden  Group  pto,  Howden  Group  pto 


IN  No. 

Date  termi- 
nated 

97-1558 

04A>4/97 

97-1607 

04/04/97 

97-1625 

04/04/97 

97-1636 

04/04/97 

97-1640 

04/04/97 

97-1645 

04/04/97 

97-1647 

04/04/97 

97-1651 

04/04«7 

97-1652 

04/04/97 

97-1654 

04/04/97 

97-1655 

04/04«7 

97-1656 

04/04/97 

97-1658 

04/04«7 

97-1659 

04A)4«7 

97-1660 

04A)4«7 

97-1664 

04A)4/97 

97-1666 

04rt)4«7 

97-1669 

04/04/97 

97-1670 

04/04/97 

97-1673 

04/04/97 

97-1674 

04A)4/97 

97-1677 

04A)4/97 

97-1678 

04rt)4/97 

97-1679 

04/04/97 

97-1681 

04rt)4«7 

97-1687 

04/04/97 

97-1693 

04A)4«7 

97-1709 

04/04/97 

97-1483 

04/07/97 

97-1484 

04/07/97 

97-1542 

04/07/97 

97-1588 

04/07/97 

97-1641 

04/07/97 

97-1667 

04/07/97 

97-1672 

04rt)7/97 

97-1680 

04/07/97 

97-1685 

04/07/97 

97-1688 

04/07/97 

97-1690 

04/07/97 

97-1696 

04/07/97 

97-1703 

04/07/97 

97-1707 

04/07/97 

97-1712 

04/07/97 

97-1578 

04/08«7 

97-1613 

04/08«7 

97-1633 

04/08«7 

97-1637 

04/08/97 

97-1623 

04/09/97 

97-1624 

04A)9/97 

97-1665 

04«)9/97 

97-1671 

04A)9«7 

97-1704 

04m/97 

97-1551 

04/1 0«7 

97-1585 

04/1 0«7 

97-1609 

04/10/97 

97-1587 

04/11/97 

97-1635 

04/11/97 

FOR  FURTHER  INFORMATKM  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives. 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 


Competition,  Room  303,  Washington. 
DC  20580.  (202)  326-3100. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  97-10852  Filed  4-25-97;  8:45  am] 
iSAMQ  oooE  sne-et-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OflkM  of  Itw  Swfdwy 

FIndhig*  of  Sctantific  Mtoconduct 

AOeiCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 


:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Weidong  Sun.  M.D..  PhJ)..  Medical 
CoUege  of  Pennsytvania  and 
Hahnemann  University:  Based  up<Mi  a 
report  forwarded  to  the  Office  of 
Research  Integrity  (ORI)  by  the  Medical 
College  of  Pennsylvania  and 
Hahnemann  University  as  well  as 
information  obtained  by  ORI  dxiring  its 
oversight  review.  ORI  found  that  Dr. 
Sun.  a  former  graduate  student  in  the 
Department  of  Physiology.  Medical 
College  of  Pennsylvania  and 
Hahnemann  University,  engaged  in 
scientific  misconduct  by  Calsifying  data 
in  conducting  and  reporting  research 
supported  by  a  grant  from  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS).  National  Institutes  of  Health 
(NIH).  The  research  also  was  reported  in 
applications  requesting  funding  frtun 
NIAMS  and  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK).  NIH. 

Specifically.  Dr.  Sun  falsified  daU  by 
misrepresenting  cloned  DNA  sequences 
finm  chicken  non-muscle  myosin  as  an 
isoform  of  neuronal  myosin  n  from  rat 
brain.  The  falsified  cDNA  was  included 
in  the  following  publications  and 
nucleotide  sequences  in  GenBank  and 
EMBL  databases: 

•  Sun.  WD.,  ft  Chantler.  P.D. 
"Qoning  of  the  cDNA  encoding  a 
neuronal  myosin  heavy  chain  from 
mammalian  brand  and  its  differential 
expression  within  the  central  nervous 
system."  Journal  of  Molecular  Biology 
224(4):1185-1193, 1992; 

•  Sun.  W.D.,  &  Chantler,  P.D.  "A 
unique  cellular  myosin  II  exhibiting 
differential  expression  in  the  cerebral 
cortex"  Biochemical  and  Biophysical 
Research  Communications  175(1):244- 
249, 1991: 

•  Sun,  W..  Chen.  X.,  ft  Chantler.  P.D. 
"Inhibition  of  neuritogenesis  by 
antisense  arrest  of  the  expression  of  a 
specific  isoform  of  brain  myosin  0." 
Journal  of  Muscle  Research  and  Cell 
Motility  15:184-185, 1994; 

•  M64596.  "Rat  myosin  n  mRNA,  3' 
end."(RETMYOSni: 

•  M80591.  "Rat  neuronal  myosin 
heavy  chain  mRNA.  3'  end." 
IRATX<YOH3El; 


•  M94962.  "Rattus  nttus  neuronal 
myosin  heavy  chain  gene  promoter 
sequence."  [RATMYOPRO]:  and 

•  X62659.  S98128.  "R.rattus  MRNA 
for  brain  neuronal  myosin  heavy  chain." 
(RRNMYOHC). 

Retractions  of  the  publications  and 
deletions  from  the  public  data  banks 
have  been  requested. 

Dr.  Sun  has  accepted  the  ORI  finding 
and  has  entered  into  a  Volimtary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voltmtarily  agreed,  for  the  three 
(3)  year  period  begimiing  April  17. 
1997: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  frt>m  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations):  and 

(2)  To  exclude  himself  &t)m  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS).  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant. 

FOR  FURTHER  H«fORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 
airiaB.PMcal. 

Acting  Dinctor.  Office  of  Research  Integrity. 
[FR  Doc  97-10908  Piled  4-25-97;  8:45  am] 
Huan  COM  4i«ft-i7-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  HoaHh  Can  PoHcy  and 


Contract  Rovtow  MMttng 

In  accordance  with  Section  10(a)  of 
the  Federal  Adviscuy  Committee  Act  (5 
U.S.C  Appendix  2),  announcement  is 
made  of  the -following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  May  1997: 

Name:  Subconuninee  on  Evidenca-bued 
Practice  Centers  (EPCS). 

Date  and  Time:  May  5-7. 1997, 8.D0  ajn.- 
S:00  p.m. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike,  Rockville,  MD  20852. 

This  meeting  will  be  closed  to  the  public 

Purpose:  The  Subcommittee's  chai^  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Committee, 
advise  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR).  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  respKsnse  to  a  specific 


Request  kr  Proposals  regarding  EPCs  that 
was  published  in  the  Commerce  Business 
Daily  on  November  22, 1906. 

The  purpose  of  this  contract  is  to  establish 
EPCs  to  produce  evidence  reports  and 
tecluiol()gy  assessments  that  may  be  used  as 
a  scientiflc  foundation  for  development  and 
implementation  of  clinical  practice 
guidelines  and  other  clinical  quality 
improvement  tools,  and  for  making  decisions 
related  to  the  efiisctiveness  or 
appropriateness  of  specific  health  can 
technologies. 

Agenda:  The  session  of  the  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
fior  Proposals.  The  AdministntOT,  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public  This 
action  is  necessary  to  protect  the  five 
exchange  of  views  and  avoid  undue 
interference  with  Committee  and  Department 
operations,  and  safsguard  confidential 
proprietary  inftnmation  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  the  sessions.  It  is  in 
accordance  with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C,  Appendix 
2,  Department  regulations,  45  CFR  11.5(a)(6), 
and  procurement  regulations,  48  CFR 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Al 
Deal,  Office  of  Management,  Contracts 
Management  Staff,  Agency  for  Health  Care 
Policy  and  Research,  Executive  Office  Center, 
2101  East  Jefferson  Street,  stiite  601, 
Rockville,  Maryland  20852,  301/594-1445. 

Dated:  April  16, 1997. 
joaD  M.  ElsenlMrg. 
Administrator. 

(FR  Doc  97-10833  Filed  4-25-97;  8:45  am] 
MUMQ  coot  4ia»-sa-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantara  for  Di: 
Pravantlon 

PNFO-07-101 


Control  and 


Propoaad  Data  Collactiona  Submlttad 
for  Public  Commant  and 
Racowmandattona 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centera  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  A  Survey  to  Assess  The  Knowledge, 
Attitudes  And  Practices  of  Health  Care 


Providers  Serving  Pregnant  Women 
Regarding  HIV  Coimseling  and  Testing 
and  the  Use  Of  Zidovudine  (ZDV) 
During  Pregnancy — New — ^This  is  a  new 
data  collection.  The  purpose  of  this 
survey  is  to  assess  the  knowledge. 
attitudes,  and  practices  of  health  care 
providers  serving  pregnant  women 
regarding  HIV  counseling  and  testing 
and  use  of  ZDV  during  pregnancy.  Data 
will  be  collected  and  reported  to  CDC  to 
describe:  (1)  Providers'  current  practices 
in  providing  prenatal  care  to  HIV- 
infected  women,  offering  HTV 
counseling  and  testing  to  pregnant 
women,  and  offering  ZDV  to  HIV- 
infected  pregnant  women;  (2)  providers' 
knowledge  of  the  ACTG  076  results  and 
PHS  perinatal  transmission  guidelines; 
(3)  providers'  attitudes  regarding  HIV 
-counseling  and  testing  of  pregnant 


women;  and,  (4)  providere'  knowledge 
and  experience  in  the  use  of  ZDV  in 
treating  HIV-infected  pregnant  women. 

The  intended  population  to  be 
studied  is  physicians  and  niu'se- 
midwives  providing  prenatal  care  in 
four  areas  (State  of  Connecticut, 
potential  population  approximately  685; 
State  of  Nordi  Carolina,  potential 
population  approximately  1.500;  Dade 
Coimty,  FL,  potential  population 
approximately  500;  Brooklyn,  NY, 
potential  population  approximately  260) 
where  institutions  are  currently    * 
conducting  a  CIX>funded  study  related 
to  implementation  of  the  PHS 
guidelines  to  prevent  perinatal 
transmission  of  HIV.  The  total  estimated 
cost  to  respondents  is  $40,370. 


Respondents 


Census:  Secretaries 
Census:  Midwives  ... 

Pilot:  Midwives 

Pilot:  Doctors  

Survey:  Midwives  .... 
Sun/ey:  Doctors 


Total 


Number  of 
respondents 


2.800 

350 

15 

240 

350 

2,000 


Nunnberof  re- 
sporoes/re- 


Total  burden 
(in  hrs.) 


46 

6 

2.5 
40 
58.3 
333.3 


486.1 


Dated:  April  22, 1997. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-10826  Filed  4-25-97;  8:45  am) 
MLUNG  OOOC  41S3-ie-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Disease  Control  and 
Prevention 

[30OAV-7-97J 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  Information  Collection  Procedures 
for  Requesting  Public  Health 
Assessments-— (0923-0002) — 
Extension — ^The  Agency  for  Toxic 
Substances  and  Disease  Registry  is 
announcing  the  request  for  a  3-year 
extension  of  the  OMB  approval  for  the 
Information  Collection  Procedures  for 
Requesting  Public  Health  Assessments. 
ATSDR  is  authorized  to  accept  and 
respond  to  petitions  from  the  pubUc  that 
request  public  health  assessments  of 
sites  where  there  is  a  threat  of  exposure 
to  hazardous  substances  (42  USC 
9604(i)(6)(B)).  The  Agency  conducts 


public  health  assessments  of  releases  or 
faciUties  for  which  individuals  provide 
information  that  people  have  been 
exposed  to  a  hazardous  substance,  and 
for  which  the  source  of  such  exposure 
is  a  release,  as  defined  under  CERCLA. 
The  general  administrative  procedures 
for  conducting  public  health 
assessments,  including  the  information 
that  must  be  submitted  with  each 
request,  is  described  at  42  CFR  90.3. 
90.4,  and  90.5.  Procedures  for 
responding  to  p)etitions,  decision 
criteria,  and  methodology  for 
determining  priorities  may  be  found  at 
57  FR  37382-89. 

ATSDR  anticipates  approximately  36 
requests  will  be  received  each  year.  This 
estimate  is  based  on  the  number  of 
requests  received  since  the  enabling 
legislation  was  enacted  and  the 
expressions  of  interest  (via  telephone, 
letter,  etc.)  from  members  of  the  public, 
attorneys,  and  industry  repaesentatives. 
The  total  anntial  burden  hours  are  18. 


Respondents 


General  Public 


Number  of  re- 
sporxlents 


36 


Number  of  re- 
sportses/re- 
spoTKlent 


Avg.  bufderV 

response 

(in  hrs.) 


.50 
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Dated:  April  22. 1997. 
WUma  G.  Johnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDCj. 

(FR  Doc.  97-10827  Filed  4-25-97;  8:45  am] 
BNJJNQ  COOe  41M-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[AiNKMinoOTMnt  Numbw  733] 


Year-Long  Estimation  of  the  Frequency 
of  Bacterial  Contamination  of  Blood 
Products  In  ttie  United  States 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  a  cooperative  agreement 
program  to  conduct  a  year-long  study  to 
estimate  the  frequency  of  bacterial 
contamination  of  blood  and  blood  « 
products  in  the  United  States  (U.S.). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  the  priority  areas  of 
Immunization  and  Infectious  [)iseases 
and  HTV  Infection.  (For  ordering  a  copy 
of  Healthy  People  2000.  see  the  section 
Where  to  Obtain  Additional 
Information.) 

In  addition,  the  Public  Health  Service 
(PHS)  in  Addressing  Emerging 
Infectious  Disease  Threats:  A  Prevention 
Strategy  for  the  United  States, 
emphasizes  the  need  for  identification 
and  prevention  of  new  tmd  emerging 
infections.  Some  of  these  newly 
identified  infections  have  been 
associated  with  the  transfusion  of  blood 
and  blood  products.  This  announcement 
is  related  to  the  national  identification 
of  bacterially  contaminated  blood 
products  in  the  U.S.  blood  supply  and 
to  ensuring  the  safety  of  the  U.S.  blood 
supply. 

Antlianty 

This  program  is  authorized  by  Section 
301(a)  of  the  Public  Health  Service  Act, 
as  amended  ^2  U.S.C  241(a)]. 
Applicable  program  regulations  are 
foimd  in  42  CFR  Part  52,  Grants  for 
Research  Pro)ects. 

Smolu-Frm  Worl^lace 

CDC  strongly  encourages  aU  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 


all  tobacco  products,  and  PubUc  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
national  nonprofit  organizations  that 
coordinate  multiple  blood  collection 
sites  for  the  purpose  of  collecting  and 
distributing  blood  and  blood  products 
nationwide.  Status  as  a  national 
organization  will  be  determined  if  the 
organization  coordinates  blood 
collection  sites  in  a  majority  of  the 
States  in  the  U.S.  The  applicant  must 
indicate  the  number  of  States  in  which 
they  coordinate  blood  collection  sites. 
For  nonprofit  organizations,  501(c)(3) 
status  is  required.  For-profit 
organizations  are  not  eligible  for  this 
program. 

Only  national  nonprofit  organizations 
that  coordinate  the  collection  and 
distribution  blood  and  blood  products 
nationwide  will  be  considered  eligible 
applicants  because  of  the  need  to 
generalize  data  to  the  entire  nation  and 
to  ensure  that  no  dupUcation  of  data 
occur.  Only  these  organizations  have  the 
capability  to  initiate  a  nationwide  study 
to  develop  standardized  definitions  of 
adverse  transfusion  reactions,  to 
increase  clinical  nursing  and  medical 
staff  awareness  of  these  reactions  and  of 
bacterial  contamination  as  a  mechanism 
for  these  reactions,  and  to  prospectively 
determine  the  rates  of  bacterial 
contamination  of  blood  products  (RBC. 
whole  blood,  and  platelets)  in  the  U.S. 

Note  Effective  January  1, 1996.  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  Lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $150,000  will  be 
available  in  FY  1997  to  fund 
approximately  two  to  three  awards.  It  is 
expected  that  awards  will  range  from 
$40,000  to  $75,000  with  an  average 
award  of  $50,000.  It  is  expected  that 
awards  will  begin  on  or  about  August  1, 
1997,  and  will  be  made  for  a  12-month 
budget  period  within  a  one  year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  No  specific 
matching  funds  are  required. 

Use  (rf  Funds 

Cooperative  agreement  funds  shall  not 
be  used  for  the  collection  or  delivery  of 


blood  or  blood  products.  They  will  be 
used  for  developing:  (1)  educational 
materials,  and  (2)  data  collection 
materials  and  systems. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  Decembcff  23. 1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  fix>m  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirecUy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

hi  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208. 
provides  as  follows: 

Sec.  503(a)  No  fjart  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  p  jblicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  •   •   •  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

fb)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pmy  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor.  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997.  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30, 1996). 

Background 

Each  year  over  20  million  units  of 
blood  products  are  transfused  in  the 
United  States.  Although  safety  has 
improved  through  improved  donor 
screening  and  testing  by  the  blood 
product  industry  in  response  to  the 
human  immunodeficiency  virus  (HIV) 
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epidemic,  residual  risk  remains  for  the 
transmission  of  HFV  and  other  emerging 
infectious  pathogens.  Some  of  these 
transfusion-associated  pathogens  and 
affected  blood  products  include  the 
transmission  of  Trypanosoma  cruzi,  the 
cause  of  Chagas'  disease,  by  red  blood 
cell  (RBC)  transfiision  and  hepatitis  C 
virus  by  intravenous  immunoglobulin 
product.  Other  emerging  infectious 
pathogens,  i.e.,  bacteria,  also  have  been 
associated  with  transfusions  and 
adverse  reactions. 

Approximately  one  death  per  million 
units  transfused  occurs  due  to 
transfusion-associated  sepsis,  a  newly 
recognized  and  emerging  problem  (CDC, 
unpublished  data).  From  1986  through 
1991, 16  percent  (29/182)  of  transfusion- 
associated  fatalities  reported  to  the  FDA 
were  associated  with  bacterial 
contamination  of  blood  products, 
including  red  blood  cells  (RBCs),  whole 
blood,  and  platelets.  Reports  of  sepsis 
and  death  after  transfusion  of  blood 
products,  platelets,  and  RBCs 
contaminated  by  bacteria  have  been 
increasing  over  the  past  decade.  Since 
1987,  CDC  has  received  anecdotal 
reports,  from  community  sources  and 
conversations  with  transfusion  service 
personnel  and  clinical  nursing  and 
medical  staff,  regarding  the  bacterial 
contamination  of  blood  products.  These 
reports  include  20  episodes  of  Yersinia 
enterocolitica-conlaminated  red  blood 
cells  (RBCs),  including  12  deaths. 

The  Code  of  Federal  Regulations 
(Title  21,  Section  606.170[b])  requires 
only  that  fatal  complications  of  blood 
collection  or  transfiision  be  reported  to 
the  Food  and  Drug  Administration 
(FDA);  thus,  when  non-fatal  events  are 
considered,  the  true  incidence  of 
infectious  complications  associated 
with  the  receipt  of  blood  and  blood 
products  may  be  substantially 
imderestimated.  Lack  of  knowledge 
concerning  the  mechanisms  of  adverse 
transfusion  reactions  and  transfusion- 
associated  bacterial  infection  may  be 
another  reason  for  under-reporting.  If 
blood  products  are  not  cultured  after  an 
adverse  reaction,  bacterial 
contamination  of  the  product  as  a  cause 
of  the  reaction  cannot  be  definitely 
established.  After  a  cluster  of  bacterial 
contamination  of  platelets  occurred  at 
one  university  hospital,  medical  staff 
were  educated  about  adverse 
transfusion  reactions  and  active 
surveillance  for  bacterial  contamination 
of  platelets  was  initiated;  subsequently 
the  number  of  platelet  transfusion 
reactions  reported  monthly  and  the 
reported  rate  of  bacterial  contamination 
of  platelets  increased  31  (2.3/1000  to 
72.4/1000  platelet  pools)  and  23  (0.3% 


to  7.7%)  fold,  respectively,  in  the 
following  22  month  period. 

A  recent  study  from  Germany 
estimated  RBC  bacterial  contamination 
at  approximately  0.5  percent  and 
random  donor  platelet  contamination  at 
approximately  2.5  percent.  Since  the 
rates  of  bacterial  contamination  of 
different  blood  products  in  the  U.S.  is 
unknown,  bow  the  German  rates 
compare  with  the  bacterial 
contamination  rates  of  blood  products 
in  the  U.S.  is  unclear. 

The  existence  of  a  significant  number 
of  transfusion-associated  bacterial 
infectious  events  reported  to  CDC.  the 
lack  of  known  incidence  of  bacterial 
contamination  of  blood  products  in  the 
U.S..  and  likely  current  underestimation 
of  morbidity  and  mortality  fixim  these 
events,  demonstrate  the  need  to 
determine  the  incidence  of  transfusion- 
associated  bacterial  contamination  of 
blood  and  blood  products  in  the  U.S. 
Therefore,  this  cooperative  agreement  is 
being  established  to  initiate  a  study  to 
develop  standardized  definitions  of 
adverse  transfusion  reactions,  to 
increase  clinical  nursing  and  medical 
staff  awareness  of  these  reactions  and  of 
bacterial  contamination  as  a  mechanism 
for  these  reactions,  and  to  prospectively 
determine  the  rates  of  bacterial 
contamination  of  blood  products  (RBC, 
whole  blood,  and  platelets)  in  the  U.S. 
These  results  will  aid  in  the  study  of  the 
etiologic  agents,  risk  &ctors,  and 
outcomes  associated  with  transfusion- 
associated  bacterial  contamination. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  develop  a  pilot  study 
v\rith  the  national  non-profit 
organizations  that  coordinate  multiple 
blood  collection  sites  to:  (1)  Determine 
the  bacterial  contamination  rate  of  blood 
products;  (2)  identify  donor  risk  factors 
for  bacterial  contamination  of  these 
blood  products;  and  (3)  determine  the 
impact  of  transfusion  of  these 
bacterially  contaminated  blood  products 
on  the  recipients. 

The  objectives  of  the  cooperative 
agreement  are: 

1.  To  determine  the  rates  of  bacterial 
contamination  of  blood  products,  i.e., 
RBCs,  pooled  and  apheresis  platelets, 
and  whole  blood. 

2.  To  describe  risk  factors  of  donors 
of  bacterially  contaminated  blood 
products,  i.e.,  prior  or  past  medical 
history  and  prior  exposures  significantly 
associated  with  bacteremia  at  time  of 
donation. 

3.  To  determine  health  outcomes  in 
recipients  receiving  bacterially 
contaminated  blood  products. 


4.  To  describe  underlying  medical 
conditions  of  recipients  that  are 
significandy  associated  v«dth  death 
following  receipt  of  bacterially 
contaminated  blood  products. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipients 
will  be  responsible  for  the  activities 
imder  A.,  below,  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Coordinate  the  collection  of 
denominator  data  to  include  the  number 
and  types  of  blood  products  collected  by 
the  transfusion  services,  the  number  and 
types  of  blood  products  distributed  by 
transfusion  services,  the  number  and 
types  of  blood  products  subsequenUy 
transfused. 

2.  Develop  standardized  definitions  to 
include  a  microbiologic  description  of 
bacterially  contaminated  blood  products 
and  the  clinical  indicators  to 
differentiate  significant  and 
insignificant  transfusion  reactions. 

3.  Collect  numerator  data  to 
determine  the  bacterial  contamination 
rate  of  blood  products,  to  identify  donor 
risk  factors  for  bacterial  contamination 
of  these  products:  and.  to  determine  the 
impact  of  transfusion  of  these 
bacterially  contaminated  blood  products 
on  the  recipients. 

4.  Develop  educational  materials  to 
increase  clinical  nursing  and  medical 
staff  awareness  of  transfusion  reactions. 

5.  Publish  the  study  outcomes. 

B.  CDC  Activities 

1.  Assist  in  the  conduct  of  the  study, 
including: 

a.  Collaboration  in  the  development  of 
study  design. 

b.  Support  recipients  as  a  reference 
laboratory  in  confirmation  of 
contaminating  organisms,  endotoxin 
and  antibody  testing. 

2.  Assist  in  the  development  of  data 
management  systems. 

3.  Collaborate  in  the  coordination  of 
data  analysis,  dissemination,  and 
presentation  of  aggregated  data  fi-om  all 
recipients. 

4.  Collaborate  in  the  publication  of 
the  study  outcomes. 

Technical  Reporting  Requirements 

A  narrative  progress  report  is  required 
semiannually.  An  original  and  two 
copies  of  all  progress  reports  are  due 
within  30  days  after  each  semiannual 
reporting  period.  Progress  reports 
should  address  the  status  of  projects  and 
progress  toward  project  objectives  and 
the  goals  of  this  cooperative  agreement 
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as  represented  in  the  Purpose  and 
Recipient  Activities  sections  of  this 
announcement. 

An  original  and  two  copies  of  the 
financial  status  report  (FSR)  are 
required  no  later  than  90  days  after  the 
end  of  the  budget  period.  A  final  FSR 
is  due  no  later  than  90  days  after  the  end 
of  the  project  period.  AU  reports  are 
submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC.  Please  address  all  reports  or  other 
correspondence  to:  Sharron  P.  Orum. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18, 
Room  300,  Atlanta,  Georgia  30305. 

Application  Content 
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Format 

Pages  must  be  clearly  numbered,  and 
a  complete  index  to  the  application  and 
its  appendices  must  be  Included.  Please 
begin  each  separate  section  on  a  new 
page.  The  original  and  each  copy  of  the 
apphcation  set  must  be  submitted 
unstapled  and  unbound.  All  material 
must  be  typewritten,  single-spaced,  with 
unreduced  type  on  8V2"  by  11"  paper, 
with  at  least  1"  mai^gins,  headings  and 
footers,  and  printed  on  one  side  only. 

Application  Narrative 

All  applicants  must  develop  their 
appUcations  in  accordance  with  the 
PHS  Form  5161-1  (revised  7/92,  OMB 
Number  0937-0189),  information 
contained  in  this  announcement,  and 
the  instructions  outlined  below.  Also, 
the  narrative  must  be  limited  to  10 
pages  excluding  appendices  and  should 
include  the  following: 

1.  The  background  and  feasibility, 
need  for  funding,  and  willingness  to 
collaborate  with  CDC  in  the  conduct  of 
the  study. 

2.  The  objectives  of  the  proposed 
study  which  are  consistent  with  the 
purposes  of  the  cooperative  agreement 
and  are  measurable  and  time-phased. 
The  applicant  should  establish  a 
specific  and  realistic  plan  of  operation 
and  timetable  for  all  activities  including 
development  of  methodology, 
development  and  dissemination  of 
educational  material,  development  and 
implementation  of  data  collection 
instruments,  collection  of  potentially 
contaminated  blood  products, 
laboratory  identification  of  bacterial 
contamination  of  blood  products,  and 
data  analysis. 

3.  The  methods  which  will  be  used  to 
accomplish  the  objectives  of  the  study. 
Describe  activities  and  methods  already 
in  place  or  planned,  including  capacity 


and  experience  to  coordinate  study 
efforts:  assess  quality  of  the  project 
coordinators,  facilities,  and  supporting 
resources:  plan,  coordinate,  and 
maintain  data  collection  and  analysis: 
and  disseminate  information. 

4.  A  budget  which  is  reasonable  and 
consistent  with  the  purpose  and 
objectives  of  the  cooperative  agreement 
funds.  Please  use  standard  form  424A, 
"Budget  Information",  provided  with 
the  PHS  5161-1  application.  All  budget 
categories  should  be  itemized  and 
individually  justified. 

5.  A  description  of  the  project's 
principal  investigator's  role  and 
responsibilities. 

6.  Documentation  of  eligibility  status 
including:  the  number  of  States  in 
which  blood  collection  sites  are 
coordinated:  and,  501(c)(3) 
dociunentation  of  nonprofit  status. 

7.  Establish  a  specific  and  realistic 
plan  of  operation  and  timetable  for  all 
activities. 

8.  Any  other  information  that  will 
support  the  request  for  technical  and 
funding  assistance. 

9.  Human  Subjects:  Whether  or  not 
exempt  from  the  Department  of  Health 
and  Human  Services  (DHHS) 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe 
adequate  procedures  for  thejprotection 
of  human  subjects.  Also,  ensure  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1.  The  applicant's  understanding  of 
the  purpose  and  objectives  of  the 
cooperative  agreement  and  willingness 
to  cooperate  with  CDC  in  the  design, 
implementation,  and  analysis  of  the 
project.  (20  Points) 

2.  The  quality  of  the  plans  to 
coordinate  and  conduct  the  project  with 
multiple  blood  collection  sites, 
including  a  description  of  techniques 
for  educational  material,  data  collection, 
and  data  management.  (20  Points) 

3.  The  quality  and  feasibility  of 
methods  to  accompUsh  objectives  and 
required  activities,  including  the 
provision  of  numerator  and 
denominator  data  for  the  generalization 
of  results  nationally.  The  degree  to 
which  the  applicant  has  met  CDC 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 


representation,  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  meastue  differences  when 
warranted,  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits  will  be  documented.  (30 
Points) 

4.  How  the  study  will  be 
administered,  including  duties  and 
responsibilities  and  time  allocation  of 
the  proposed  staff:  and  a  schedule  for 
accomplishing  the  program  activities, 
including  time  frames.  (15  Points) 

5.  A  statement  of  the  appUcant's 
demonstrated  capabilities  and 
experience  in  conducting  such  a  project. 
(15  Points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds.  (Not 
scored) 

7.  Human  Subjects  (not  scored):  If  the 
proposed  project  involves  human 
subjects,  whether  or  not  exempt  from 
the  DHHS  regulations,  the  extent  to 
which  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Recommendations  on  the 
adequacy  of  protections  include:  (a) 
Protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (b)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (c)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  himian  subjects,  (d) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficienUy  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable,  or  (e) 
protections  appear  adequate  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  involving 
human  research. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  review 
by  Executive  Order  12372. 

Public  Health  Systems  Reportiiig 
Requirements 

This  program  is  not  subject  to  the 
Pubhc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Numbor 

The  Catalog  of  Federal  Domestic 
Assistanca  number  is  93.283,  Centera  for 


Disease  Control  and  Prevention  (CDQ — 
Investigations  and  Technical  Assistance. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  &Y)m  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
E)epartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  htmian 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  {CDQ 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  htmian 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian.  Pacific  Islander. 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  hiuian  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  paii  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60.  No.  179,  pages  47947-47951, 
dated  Friday,  September  15, 1995. 

Application  Sahmiasion  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  PHS  Form  5161- 
1  (revised  7/92.  OMB  Numbor  0937- 
0189)  must  be  submitted  to  Sharron  P. 
Orum.  Ckants  Management  Officer. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 


(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-18,  Room  300.  Atlanta. 
Georgia  30305.  on  or  before  May  30. 
1997. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
"a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailings.) 

2.  Late  AppUcations 

Applications  which  do  not  meet  the 
criteria  in  either  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedares. 
an  application  pad:age.  and  business 
management  technical  assistance  may 
be  obtained  bom  Locke  Thompson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18, 
Room  300,  Atlanta,  GA  30305, 
telephone  (404)  842-6595  or  through 
the  Internet  or  CDC  WONDER  electronic 
mail  at:  lxtlOcdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
from  Matthew  }.  Kuehnert,  M.D.  or 
Maraha  A.  Jones,  Hospital  Infections 
Program,  National  Center  for  Infectious 
Diseases,  Centera  for  Disease  Control 
and  Prevention  (CDC).  Mailstop  E-€9. 
Atlanta.  GA  30333.  telephone  (404) 
639-6413  or  through  the  Internet  or 
CDC  WONDER  electronic  mail  at: 
mgk80cdc.gov. 

You  may  obtain  this  announcement 
from  one  of  two  Internet  sites:  CDC's 
homepage  at:  http://www.cdc.gov  or  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register)  at:  http:// 
www.access.gpo.gov. 

Please  refer  to  Annotmcement 
Number  733  when  requesting 
infonnation  and  submitting  an 
applicaticm. 

Potoitial  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Fidl 
Report:  Stock  No.  017-001-00474-0)  or 
He«lthy  People  2000  (Simunary  Report, 
Stock  No.  017-001-00473-1)  referenced 


in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325.  telephone 
(202)  512-1800. 

Dated:  April  22, 1997. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  97-10829  Filed  4-25-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  NumtMr  720] 

Epidemiology  and  Laboratory  Capacity 
for  Infectious  Dla 


Introduction 

The  Centera  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  ensure  adequate  capacity  of 
local.  State,  and  national  efforts  to 
conduct  epidemiology  and  laboratory 
surveillance  and  response  for  infectious 
diseases. 

CDC  is  committed  to  achieving  the  ' 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  area  of 
Immimization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  imder 
sections  301(a)  [42  U.S.C.  241(a)]  and 
317  [42  U.S.C.  247b]  of  the  Public 
Health  Service  Act,  as  amended. 
Applicable  program  r^tilations  are 
found  in  42  CFR  Part  Sib,  Project  Grants 
for  Preventive  Health  Services  and  42 
CFR  Part  52,  Grants  for  Researdi 
Projects. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smol»-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Child^  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Fedml  funds  in  vdiich 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 
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Eligible  Applicanta 

Eligible  applicants  are  limited  to  the 
official  public  health  agencies  of  States 
or  their  bona  fide  agents.  This  includes 
the  EKstrict  of  Columbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia.  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  the  Republic  of 
Palau,  and  federally  recognized  Indian 
tribal  governments.  In  addition,  official 
pubhc  health  agencies  of  county  or  city 
governments  with  jurisdictional 
populations  greater  than  2,500,000 
(based  on  1990  census  data)  are  eligible 
to  apply. 

This  announcement  is  an  expansion 
of  the  State  Epidemiology  and 
Laboratory  Surveillance  and  Response 
Program  that  was  implemented  in  FY 
1995  and  FY  1996  with  awards  to  15 
State  and  local  pubhc  health  agencies 
under  Program  Announcement  543.  The 
intention  of  this  announcement  is  to 
add  new  recipients  to  the  15  that  are 
currently  funded.  Thus,  the  15 
recipients  under  Program 
Announcement  543  are  ineUgible  to 
apply  for  funds  provided  through  this 
announcement.  The  15  State  or  local 
public  health  agencies  currently  funded 
are:  Washington,  Maine,  Massachusetts, 
New  York  City,  New  York,  New  Jersey, 
West  Virginia.  Pennsylvania,  Florida, 
Georgia,  Louisiana,  Kansas,  Colorado. 
Hawaii,  and  Coimty  of  Los  Angeles. 

Availability  of  Funds 

Approximately  $1,800,000  is  available 
in  FY  1997  to  fund  five  to  ten  awards. 
It  is  expected  that  the  average  annual 
award  amount  (for  both  direct  and 
indirect  costs)  will  be  approximately 
$200,000.  ranging  from  $70,000  to 
$250,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  1, 
1997,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  five  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

Although  a  requirement  for  matching 
funds  is  not  a  condition  for  receiving  an 
award  under  this  cooperative  agreement 
program,  applicants  must  document  the 
non-Federal  human  and  fiscal  resources 
that  will  be  available  to  conduct 
proposed  activities.  Federal  funds 
cannot  be  used  to  replace  or  supplant 
existing  State  and  local  support.  See 
APPUCATION  CONTENT  AND 
EVALUATION  CRITERIA  (section  G: 
Budget)  for  additional  information. 


Use  irf  Funds 


Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989),  < 

recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

hi  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislaturos.  This  new  law, 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress.  •   •   •  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  p>ending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Hiunan  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Cgnsolidated  Appropriations  Act,  1997, 
Division  A.  Title  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30,  1996). 

Background 

Once  expected  to  be  eliminated  as  a 
public  health  problem,  infectious 
diseases  remain  the  leading  cause  of 
death  worldwide.  In  the  United  States 
and  elsewhere,  infectious  diseases 
increasingly  threaten  public  health  and 
contribute  significantly  to  the  escalating 
costs  of  health  care. 

Despite  the  continued  threat  of 
infectious  diseases  and  the  emergence  of 


new,  re-emergent  and  drug-resistant 
diseases,  the  public  health 
infr^structiue  of  the  United  States  is 
often  inadequately  prepared  to  support 
the  surveillance  necessary  for  early 
detection  and  response  to  public  health 
threats  from  infectious  diseases.  These 
deficiencies  were  made  clear  in  a  series 
of  National  Academy  of  Science, 
Institute  of  Medicine,  reports  published 
between  1987  and  1992.  Emerging 
Infections.  Microbial  Threats  to  Health 
in  the  United  States,  published  in  1992, 
provided  specific  recommendations  to 
address  these  deficiencies  and 
emphasized  a  critical  leadership  role  for 
both  CDC  £uid  State  health  departments 
in  a  national  effort  to  detect  and  control 
infectious  disease  threats. 


In  partnership  with  other  Federal 
agencies.  State  and  local  health 
departments,  academic  institutions,  and 
others,  CDC  has  developed  a  plan  for 
revitaUzing  the  nation's  abiUty  to 
identify,  contain,  and  prevent  illness 
from  emerging  infectious  diseases.  The 
plan,  Addressing  Emerging  Infectious 
Disease  Threats;  A  Prevention  Strategy 
for  the  United  States,  identifies 
objectives  in  four  major  areas: 
surveillance;  apphed  research; 
prevention  and  control;  and 
infrastructure.  The  plan  proposes  three 
major  domestic  surveillance  activities: 
(1)  Strengthening  the  local  and  State 
pubhc  health  infrastructures  for 
infectious  disease  surveillance  and 
response;  (2)  Establishing  provider- 
based  sentinel  surveillance  networks; 
and,  (3)  EstabUshing  population-based 
emerging  infections  programs  to 
conduct  siu^eillance  and  applied 
epidemiologic,  laboratory,  and 
prevention  research.  This 
announcement  addresses  the  first 
objective — strengthening  the  local  and 
State  public  health  infrastructure  for 
infectious  disease  surveillance. 

Concern  about  the  quality  of 
surveillance  data  and  its  abihty  to 
support  good  public  health  decision- 
making has  led  to  a  reevaluation  of 
pubhc  health  surveillance  by  the 
Coimcil  of  State  and  Territorial 
Epidemiologists  (CSTE)  and  the  CDC. 
CSTE  and  CDC  are  working  to  improve 
pubhc  health  surveillance  by  such 
approaches  as  utilization  of  laboratories 
as  sources  of  surveillance  information 
and  development  of  sentinel 
surveillance  methodology  to 
complement  the  traditional  "notifiable 
diseases"  approach.  These  goals  are 
consistent  with  directions  outlined  by 
CDC's  new  Health  Information 
Suirveillance  Systems  (HISS)  Board. 
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Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  State  and  eUgible 
local  public  health  agencies  in 
strengthening  and  enhancing  basic 
capacity  for  public  health  siureillance 
and  response  for  infectious  diseases. 
Awards  are  intended  to  support  the 
development  or  enhancement  of 
existing  basic  surveillance  and  response 
capacity  with  a  focus  on  notifiable 
diseases;  food-,  water-  and  vector-bome 
diseases;  vaccine-preventable  diseases; 
and  drug-resistant  infections.  In  this 
regard,  strengthening  collaboration 
between  laboratory  and  epidemiology 
practice  is  seen  as  a  crucial  component. 
Additional  epidemiologic  or  laboratory 
components  addressing  infectious 
diseases  problems  of  particular  State  or 
local  importance  may  also  be  supported. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  addressing 
activities  A.l  through  A.3  below 
(including  A.4  if  that  is  a  described 
program  activity  for  that  State  or  ehgible 
official  pubhc  health  agency  of  county 
or  city  government),  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1 .  Develop  public  health  capacity  for 
surveillance  and  response  for  infectious 
diseases,  including  flexible  surveillance 
and  response  capability  to  meet  the 
challenges  of  new  and  emerging 
infectious  diseases. 

2.  Strengthen  the  collection  and  use  of 
surveillance  information  from  chnical. 
epidemiologic,  and  laboratory  sources  to 
improve  early  response  and  disease 
intervention  activities. 

3.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  and 
progress  in  achieving  the  purpose  of  this 
program.  Prepare  reports  and 
pubUcations  to  disseminate  scientific 
and  programmatic  findings. 

4.  Develop  and  implement  long-  and 
short-term  training  for  epidemiology 
and  laboratory  staff  that  is  consistent 
with  the  purpose  of  this  announcement. 

fl.  CDC  Activities 

1.  Provide  consultation  and  assistance 
in  estabhshing  enhanced  reporting  from 
laboratories  and  health  care 
practitioners  and  in  developing 
response  capabihty. 

2.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accompUshments  and  progress  in 
achieving  the  purpose  of  this  program. 


Technical  Reporting  Requirements 

Narrative  progress  reports  are 
required  semiannually.  The  first 
semiannual  report  is  required  with  each 
year's  non-competing  continuation 
appUcation  and  should  cover  program 
activities  bom  date  of  the  previous 
report  (or  date  of  award  for  reporting  in 
the  first  year  of  the  project).  Tlie  second 
semiannual  report  is  due  with  the  ) 
Financial  Status  Report  (FSR)  90  days 
after  the  end  of  each  budget  period  and 
should  cover  activities  from  the  date  of 
previous  report.  All  progress  reports 
should  address  the  following:  (1)  Status 
of  each  recipient  activity;  (2)  Impact  of 
recipient  activities  in  addressing  gaps  in 
surveillance  and  response  capacity:  and 
(3)  Progress  toward  overall  objectives  as 
related  to  the  PURPOSE  and  Recipient 
Activities  sections  of  this 
announcement.  An  original  and  two 
copies  of  all  reports  are  required. 

An  original  and  two  copies  of  the  FSR 
are  required  no  later  than  90  days  after 
the  end  of  each  budget  period. 

The  final  performance  report  and  FSR 
are  due  no  later  than  90  days  after  the 
end  of  the  project  period.  All  reports  are 
submitted  to  the  Grants  Management 
Officer.  CDC.  (See  section  on 
APPUCA-nON  SUBMISSION  AND 
DEADLINE  for  address.) 

Notification  of  Intent  to  Apply 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  apphcations 
submitted  under  this  program 
announcement,  all  parties  intending  to 
submit  an  application  are  requested  to 
inform  CDC  of  their  intention  to  do  so 
not  later  than  10  working  days  prior  to 
the  application  due  date.  Notification 
can  be  provided  by  facsimile,  postal 
mail,  or  E-mail  to  Greg  Jones,  M.P.A., 
Funding  Resources  Specialist,  Office  of 
Administrative  Services,  National 
Center  for  Infectious  Diseases,  1600 
Chfton  Road,  NE.,  Mailstop  C-19, 
Atlanta,  Georgia  30333,  facsimile:  (404) 
639-4195,  E-mail  address:  gjjl@cdc.gov. 

^Application  Content  and  Evaluation 
Criteria 

The  apphcation  should  be  presented 
in  a  manner  that  demonstrates  the 
apphcant's  abihty  to  address  the 
proposed  activities  in  a  collaborative 
manner  with  CDC  based  upon 
information  contained  in  this 
announcement  and  the  instructions 
outlined  below. 

All  pages  must  be  clearly  niunbered 
and  a  complete  index  to  the  application 
and  its  appendices  must  be  included.  To 
facihtate  photocopying,  do  not  bind, 
staple,  or  paper  chp  any  pages  of  any 
copy  of  the  appUcation,  including 


appendices.  Do  not  include  any  boimd 
documents  in  the  appendices.  Do  not 
include  cardboard,  plastic,  or  other  page 
separators  between  sections.  The  entire 
appUcation  must  be  typewritten,  single 
spaced,  and  in  unreduced  type  on  8V2" 
by  11"  white  paper,  with  at  least  1" 
margins,  including  headers  and  footers, 
and  printed  on  one  side  only. 

Provide  a  brief  abstract  (no  more  than 
two  pages)  of  the  application.  The 
appUcation  narrative  should  be  limited 
to  12  pages  (excluding  abstract  and 
appendices)  and  must  contain  the 
following  sections  in  the  order 
presented.  The  narrative  must  stand  by 
itself;  it  should  not  refer  the  reader  to 
the  appendices  for  any  details  essential 
to  imderstanding  the  application.  For 
each  section  the  criteria  by  which  the 
apphcations  wiU  be  reviewed  and 
evaluated  are  Usted: 

A.  Understanding  the  objectives  of  the 
State  Epidemiology  and  Laboratory 
Capacity  Building  Program:  Evaluation 
criteria:  (10  points). 

The  extent  to  which  the  applicant 
demonstrates  a  clear  understanding  of 
the  backgroimd  and  objectives  of  this 
program. 

B.  Description  of  the  population 
imder  surveillance,  either  the  State  or 
other  appropriate  jurisdiction  (if  an 
applicant  is  a  county,  city,  or  other 
agency):  Evaluation  criteria:  (5  points). 

The  extent  to  which  the  apphcant 
clearly  describes  the  population  size, 
demographic  characteristics, 
population,  geographic  distribution, 
racial/ethnic  makeup,  and  health  care 
delivery  systems  for  Medicaid  and 
Medicare  patients. 

C.  Description  of  existing  pubUc 
health  infectious  disease  epidemiology 
and  laboratory  capacity:  Evaluation 
criteria:  (15  points). 

1.  The  extent  to  which  the  applicant 
describes  the  scope  of  its  existing 
surveillance  and  response  activities  in 
infectious  diseases  with  respect  to 
epidemiology  and  laboratory  activities. 
Extent  to  which  the  appUcant  includes 
descriptions  of  reporting  requirements, 
spectrum  of  laboratory  specimen  testing 
performed,  degree  of  automation  of 
laboratory  and  epidemiologic 
information  management,  and  pubUc 
health  response  capacity. 

2.  The  extent  to  which  the  applicant 
describes  existing  staffing,  management, 
material  and  equipment  investment, 
training,  space,  and  financial  support  of 
laboratory  and  epidemiologic  capacity 
for  pubhc  health  surveillance  and 
response  for  infectious  diseases. 

3.  The  extent  to  which  the  appUcant: 
a.  Describes  current  coUaboration 

between  its  epidemiology  and 
laboratory  programs  in  laboratory-based 
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surveillance  and  health  care  practitioner 
surveillance,  including  the  existence  of. 
or  potential  for,  integrated  uses  of 
surveillance  data: 

b.  Describes  current  or  previous 
collaborative  relationships  with  clinical 
laboratories,  local  health  agencies, 
academic  medicine  groups,  and  health 
care  practitioners,  including  HMOs  or 
managed  care  providers; 

c.  Demonstrates  the  potential  of  these 
relationships  for  enhanced  surveillance 
and  public  health  response  activities; 
and 

d.  Demonstrates  an  understanding  of 
the  interaction  between  public  health, 
managed  care,  and  the  health  care 
delivery  system. 

D.  Identification  of  areas  of  need  in 
public  health  surveillance  and  response 
for  infectious  diseases:  Evaluation 
criteria:  (20  points). 

The  extent  to  which  the  applicant: 

1.  Identifies  State  and  local  needs  in 
epidemiology  and  laboratory  capacity 
for  public  health  surveillance  and 
response  for  infectious  diseases. 

2.  Describes  steps  to  be  taken  to 
facilitate  and  strengthen  collaboration 
between  epidemiology  and  laboratory 
practice,  utilizing  recent  developments 
in  laboratory  and  computer  technologies 
(e.g.,  molecular  characterization  of 
pathogens,  electronic  reporting,  and 
computer  networks  with  database 
systems  that  facilitate  sharing  of 
information). 

3.  Identifies  specific  important 
diseases  or  conditions  (e.g.,  notifiable 
diseases,  foodbome  and  waterl)ome 
diseases,  vaccine-preventable  diseases 
and  drug-resistant  infections)  which 
will  be  addressed. 

E.  Operational  Plan  (Note:  Provide  a 
detailed  description  of  first  year 
activities  only  tend  briefly  describe 
futiue  year  activities):  Evaluation 
criteria:  (40  points). 

The  extent  to  which  the  applicant 
presents  a  plan  for  addressing  the 
identified  needs  which: 

1.  Clearly  describes  the  proposed 
organizational  and  operating  structiire/ 
procedures,  staffing  plan,  participating 
agencies,  organizations,  institutions, 
and  key  individuals; 

2.  Outlines  a  clear  plan  of  activities 
that  will  be  undertaken  to  address  the 
identified  needs  in  capacity; 

3.  Outlines  a  clear  plan  of  activities 
that  Mdll  be  undertaken  to  address  the 
specific  diseases  for  conditions  to  be 
addressed; 

4.  Provides  current  letters  of  support 
from  participating  agencies,  institutions, 
and  organizations  indicating  their 
mllingness  to  participate  in  major 
surveillance  and  public  health  response 
initiatives;  and 


5.  Is  consistent  with,  and  adequate  to 
achieve,  the  needs  identified  and  the 
purpose  and  objectives  of  this  program. 

F.  Plan  for  monitoring  and  evaluation: 
Evaluation  criteria:  (10  points). 

The  extent  to  which  tne  applicant 
describes  a  detailed  plan  both  for  how 
they  will  monitor  the  implementation  of 
the  project  and  how  they  will  evaluate 
the  impact  of  the  project. 

G.  Provide  a  detailed  budget  with  a 
line-item  justification  and  any  other 
information  to  demonstrate  that  the 
request  for  assistance  is  consistent  with 
the  purpose  and  objectives  of  this 
cooperative  agreement  program. 
Although  matching  funds  is  not  a 
condition  for  receiving  an  award  imder 
this  program,  include  in  the  budget,  a 
separate  line-item  accoimting  of  non- 
Federal  contributions  (funding, 
personnel,  and  other  resources)  that  will 
be  directly  allocated  to  the  proposed 
activities.  Identify  any  non-applicant 
sources  of  these  contributions. 
Evaluation  criteria:  (Not  Scored). 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds.  The  extent 
to  which  the  applicant  provides  detailed 
information  on  non-Federal 
contributions. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact(SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  Indian 
tribes  are  strongly  encovuaged  to  request 
tribal  government  review  of  the 
proposed  appfication.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  OfGce,  Centers  for  Ehsease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18, 
Room  314,  AUanta,  Georgia  30305.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  date  for  new  and 


competing  continuation  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Reqiiirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Nimiber  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act 

Application  Submiasion  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Number  0937-0189,  Revised  7/92)  must 
be  submitted  to  Sharron  P.  Orum, 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
on  or  before  Monday,  June  16, 1997.  No 
applications  or  additional  materials  will 
be  accepted  after  the  deadline. 

1 .  Deadline 

Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  ObUin  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
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will  be  asked  to  leave  yoiu  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Annoimcement  720. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CEX:),  255  East  Paces  Ferry  Road,  NE., 
Room  314,  Mailstop  E-18,  AUanta, 
Georgia  30305,  telephone:  (404)  842- 
6546,  facsimile:  (404)  842-6513,  E-mail: 
oxb3@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  fiom  Pat  McConnon, 
M.P.H.,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mailstop  C-12, 
1600  Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone:  (404)  639-2175,  E- 
mail:  pjm2@cdc.gov. 

Please  refer  to  Announcement  720 
when  requesting  information  regarding 
this  program. 

Potential  appUcants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  \he  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325. 
telephone  (202)  512-1800. 

Dated:  April  22. 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc.  97-10830  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  POE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announce  the  following  meeting. 


Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River  Site 
Health  Effects  Subcommittee  (SRS). 

Times  and  Dates:  8:30  a.m.-5  p.m..  May 
15, 1997.  8:30  a.m.-12  noon.  May  16, 1997. 

Place:  Holiday  Inn  Select.  130  Clairemont 
Avenue,  Decatur,  Georgia  30030. 

Status:  Open  to  the  public,  limited  only  by 
the  sptace  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE.  the  Department  of  Health 
and  Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS  has 
delegated  program  responsibility  to  CDC. 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CXRCLA  or 
"Superfimd").  These  activities  include  health 
consultations  and  public  health  assessments 
at  EXDE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  bealth-relatedactivities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  sxibcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
Activities  shall  focus  on  providing  a  forum 
for  conununity,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include:  presentations  from  the  National 
Center  for  EnvironmenUl  Health  (NCEH) 
regarding  ciurent  activities  and  the  National 
Institute  for  Occupational  Safety  and  Health 
and  ATSDR  will  provide  updates  on  the 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information:  Paul 
G.  Renard  or  Nadine  Dickerson,  Radiation 
Studies  Branch,  Division  of  Enviroiunental 
Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway,  NE.  (F-35).  Atlanta, 
Georgia  30341-3724.  telephone  770/488- 
7040,  FAX  770/488-7044. 


Dated:  April  22, 1997. 
Carotyn  ).  Rnaseli, 

Director.  Management  Analysis  and  Senrices 
Office, Centers  for  Disease  Control  and 
Prevention  (CDC). 
[PR  Doc.  97-10828  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  97N-0143] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  28, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 
SUPPt-EMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507)  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Citizen  Petition— 21  CFR  Part  10.30— 
(OMB  ContinI  Number  0910-0183— 
Reinstatement) 

The  Administrative  Procediue  Act  (5 
U.S.C.  553(e))  provides  that  every 
agency  shall  accord  any  interested 
person  the  right  to  petition  for  issuance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  (21  CFR  10.30)  provides  that  any 
]>erson  may  submit  to  the  agency  a 
citizen  petition  requesting  the 
Commissioner  of  Food  and  Drugs  to 
issue,  amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  taking 
any  other  form  of  administrative  action. 
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The  information  is  used  by  the  agency 
to  detennine  the  need  for,  or  desirability 
of,  the  requested  action  and  also  to 
detennine  if  the  submitted  infonnation 
is  sufBdent  to  support  the  action.  FDA 


determinefl  whether  or  not  to  grant  the 
petition  based  on<he  information 
submitted. 

The  affected  respondents  are 
individuals  or  households.  State  or  local 


governments,  not-for-profit  institutions 
and  businesses,  or  other  for-profit 
institutions  or  groups. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

Naol 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

10.30 

120 

1 

120 

12 

1.440 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatioa 


The  agency  bases  this  estimate  of 
burden  on  fiscal  year  1995  data  in 
which  there  were  120  petitions  filed 
that  each  took  an  estimated  12  hours  to 
complete. 

Dated:  April  18. 1997. 
WilHam  K.  HidiiMrd, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc  97-10779  Filed  4-25-97;  8:45  am] 
coot  41«S-»V-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocfcotNo.97N-013q 

Envlronwenlal  Aaaeaantents  and 
Fkidbigs  of  No  Significant  Impact 

AQENCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
AdministTatian  (FDA)  is  annoimdng 
that  it  has  reviewed  environmental 
assessments  (EA's)  and  issued  finriing* 
of  no  significant  impact  (FONSI's) 
relating  to  the  141  new  drug 
applications  (NDA's),  abbreviated  new 
drug  applications  (ANDA's),  and 
supplemental  applications  listed  in  this 
document  FDA  is  publishing  this  notice 
because  Federal  regulations  require 
public  notice  of  the  availability  of 
environmental  documents. 


;  The  EA's  and  FONSI's  may 
be  seen  in  the  Dockets  Management 
Branch  (HFA-30S),  Food  and  Dnig 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  or  a 
copy  may  be  requested  by  writing  the 
Freedom  of  Infonnation  Staff  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  B.  Sager,  Center  for  Drug 
Evaluation  and  Research  (HFD-357), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857. 
301-594-5721. 

SUPPLEMENTARY  MFORMATKM:  Under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Congress  declared  that  it 
will  be  the  continuing  policy  of  the 
Federal  Government  to  "use  all 
practicable  means  and  measures, 
including  fimmcinl  and  technical 
assistance,  in  a  manner  calculated  to 
foster  and  promote  the  general  welfare, 
to  create  and  nmintain  conditions  under 
which  man  and  nature  can  exist  in 
productive  harmony,  and  fulfill  the 
social,  economic  and  other  requirements 
of  present  and  fiitiire  generations  of 
Americans."  (See  42  U.S.C  4331(a).) 
NEPA  requires  all  Federal  agencies  to 
include  in  every  proposal  for  major 
Federal  acticms  significantly  affecting 
the  quality  of  the  human  environment, 
a  detailed  statement  assessing  the 
environmental  impact  of,  and 
alternatives  to.  the  proposed  action  and 
to  make  available  to  the  public  such 
statements.  (See  42  U.S.C  4332.  40  CFR 
1506.6.  and  21  CFR  25.41(b).) 

FDA  implements  NEPA  through  its 
regulations  in  part  25  (21  CFR  part  25). 
Under  those  regulations,  actions  to 
approve  NDA's.  ANDA's,  and 
supplements  to  existing  approvals 
ordijoaiily  require  the  preparation  of  an 
EA.  (See  §  25.22(a)(8)  and  (a)(14).) 

FDA  approved  141  NDA's,  ANDA's, 
and  supplemental  NDA's  for  the 
products  listed  in  the  foUowing  table: 


Dnjg 


Application  NumtMr 


Coumadbi  (warfarin 
sodhjm)  for  kije^ 
twn. 

Tavist-1  (damastina 
fcimarate)  Tat)letB. 

Tavist-D  (demasline 
fcjmarata^)hsnyt- 
propanolamine  hy- 
drochloride) Tablets. 

Eulexin  (flutamide) 
Capsules. 

Nicorette  (nicotine) 
ChevnngGum. 


09-^1  a/S-077  wid 
&-078 

17-661/S-048 

18-296/5-024 


18-654/S-014 

18-612/S-022.  20- 
066/S-004 


Drug 


Application  Number 


Depakote  (dn«lproex 

sodkxn)  Tablets. 
Calci)ex  (caldtriol)  In- 

JOCDOn. 

Etodolac  (Iodine) 
Capsules. 

Hepevin  Sodum  In 
5%  Dextrose  I.V. 
Infusioa 

Prinlvil  (MsinopriO  Tab- 
Ms. 

Depakote  (divalproex 
sodum)  SprirMe 


18-723/S-020 
18-874/S-O07 
18-822/8-013 

19-339«-011,S- 
012,  S-013.  mi 
S-014 

19-668/S-027 

19-680/S-008 


Saizen  (somatropiii)        19-784 

for  Ir^edton. 
ZesM  (MsinoprN)  Tab-     19-777/S-023 


Nasaoort 

(triamdnotone 

acelonide)  Ir 

tkm  Aerosol 
Pritoeec  (omeprazoie) 

Capsules. 
Pro-emalfne 

(nModrine  hydo- 

cNorkto)  Tablets. 
Renova  (tretinoin) 

Cream. 
Aredte  (pamidronate 

dtoodum)  for  Inieo- 

ttoa 
Uoresai  (badofen)  In- 

ImMrsx  (sumatriptan 

suodnale)  Iniactkxt. 
Zofran  (ondanseton 

hydochtoride)  Tab- 
lets. 
ncami  (coracorain 

ovine  trilutato)  for 

Infection. 
NHwKlron  (nihAMnkla) 

Tablets. 
Ekniron  (pentosan 

polysuNate  sodum) 

Capsules. 
Zlnecard 

(dsxiazoxane)  for 

injection. 
Ethyd  (amifostine)  for 

Ir^eclion. 
Luvox  (fkjvoxamine 

maleate)  Tablets. 


19-798/S-006 


19-81 0/S-033  and 

S-037 
19-815 


19-063 
2&-036/S-011 

20-07S/S-004 
2O-0e0/S-004 
20-103/S-004 

20-162 

20-189 
2&-193 

20-212 


20-221  and  20-221/ 

S-002 
2O-243/S-O04 


Dnig 

Application  Number 

Dnjg 

/Application  Number 

Intralipid  (fat  emul- 

20-248 

Uttane  (sevoflurane) 

20-478 

ston)  I.V.  Infusion. 

Inhalation. 

Voltaren  XR 

20-254 

Valtrex  (valacyctovir 

20-487 

(diclofenac  sodium) 

hydrochtoride) 

Tablets. 

Caplets. 

Monpril  HCT 

20-286 

Corvert  (ibutilide 

20-491 

(fosinopnl  sodium/ 

fumarate)  Ir^ection. 

hydrochkxthiazide) 

Amaryl  (glimepriride) 

20-496 

Tablets. 

Tablets. 

Zytoprim  (allopurinol 

20-298 

Actron  (ketoprofen) 

20-499 

sodum)  for  Injec- 

Tablets/Caplets. 

tion. 

Proventil  HFA 

20-503 

Fludeoxyglucose  F- 

20-306 

(albuterol  sulfate) 

18  Injection. 

Inhalation  Aerosd. 

Oxilan  (ioxtlan)  Injec- 
tion. 

Zyrtec  (cetirizine  hy- 
drochtoride)  Syrup. 

Visipaque  (iodxanol) 
Injection. 

Wellbutrin  (bupropion 

20-316 

Tiamate  (ditiazem 

20-506 

20-346 
20-351 

malate)  Tat>lets. 
Tec7em  (diltiazem 
malate/enalapril 
maleate)  Tablets. 

20-507 

20-358 

Lao-Hydnn  (ammo- 

20-608 

hydrochloride)  Tab- 
lets. 

nium  lactate) 
Cream. 

Myoview  (technetium 

20-372 

Gemzar  (gemcitabine 

20-609 

TC99M  tetrofosmin) 

hydochtoride)  In- 

Injection. 

jection. 

Cordarone 

20-377 

Zantac  (ranitidne  hy- 

20-520 

(amiodarone  hydro- 

drochk>ride)  Tablets. 

chiloride)  Injection. 

Mentax  (txjtenafine 

20-524 

Nicotrol  (nicotine) 

20-385 

hydochloride) 

Nasal  Spray. 

Cream. 

Tiazac  (ditiazem  hy- 

20-401 

Gyne-Lobimin  3 

20-525 

drochkxide)  Cap- 

' 

(dotimazde)  Vagi- 

sules. 

nal  Inserts. 

Zerit  (stavudne)  Oral 

20-413 

Conjugated 

20-527 

Solution. 

estrogens/ 

Remeron 

20-415 

Medroxyprogestero- 

(mirtazapine) Tab- 

ne acetate  Tat)lets. 

lets. 

Mavik  (tranddapril) 

20-628 

Feridex  (ferumoxides) 

20^16 

Tablets. 

Injection. 

tontocaine  (Iklocaine/ 

20-530 

Fenrtstat 

20-421 

epinephrine)  Topi- 

(butoconazde ni- 

cal Sdution. 

trate)  Vaginal 

Meb'ocream 

20-531 

Cream. 

(metronkiazole) 

Azeiex  (azelaic  acid) 

20-428 

Cream. 

Cream. 
Vesanoid  (tretinoin) 

20-438 

Ivy-Block 
(quatemium-18 

20-63? 

Capsules. 
Timolol  Ophttialmic 

Solution. 
Fk)lan  (epoprostend 

20-439 

bentonite)  Lotion. 
h4aropin  (ropivacaine 

20-533 

20-444 

hydochkxWe)  In- 
jection. 
Nk»trd  (racotine) 

sodum)  for  Injec- 
tion. 
Ceret>yx 

20-536 

20-450 

Transdermal  Sys- 

(fosphenytdn  so- 
dium) Injection. 
Cytovene  (gandctovir) 

20-460/S-005 

Anrritiex 
(anastoozde)  Tab- 
lets. 

Dopamine  hydro- 

20-541 

Capsules. 
Azulfidne 

20-465 

20-542 

(sulfasalazine)  Tab- 
lets. 

chk>ride  in  5%  Dex- 
trose Injection. 

l^asacortAQ 

20-468 

Accdate  (zafirlukast) 

20-647 

(tnamctnokxie 

Tablets. 

acetonide)  Nasal 

Fk>vent  (fkjticasone 

20-548 

Spray. 

propk>nate)  Inhala- 

Claritin-D (loratadne/ 

20-470 

tion  Aerosd. 

pseudoephedrine 

Nimbex  (cisatotK^unum 

20-651 

sulfate)  Tablets. 

besylate)  Irqection. 

Tagamet  HB 

20-473 

Oxyconbn  (oxycodone 

20-553 

(cimetkfine  hydro- 

hydrochkxkle)  Tat>- 

chtoride)  Tablets. 

lets. 

Dnjg 

Application  Number 

Dovonex 

20-654 

(cakapotnene) 

Cream. 

Axkl  AR  (dzatidne) 

20-655 

Tablets. 

Tritec  (ranitidine  bis- 

20-659 

muth  citrate)  Tat>- 

lets. 

Humalog  (insulin 

20-563 

lispro)  Injection. 

Epivir  (lamivudne) 

20-564 

Tablets. 

VitaBsert  (ganddovir) 

20-569 

Implant 

Camptosar  (irinotecan 

20-571 

hydochk>ride)  In- 

^  jection. 

Buphenyl 

20-572 

(phenytxjtyrate  so- 

dium) Tablets. 

Buphenyl 

20-673 

(phenytxjtyrate  so- 

dum) Oral  Powder. 

Lidocaine  Transoral 

20-575 

Delivery  System. 

Cystadane  (betaine) 

20-576 

Oral  Powder. 

Eliotts  B  Sdution  

20-577 

Zdadex  (goserelin  ac- 

20-578 

etate)  Implant 

Lodne  (etodolac) 

20-584 

Tablets. 

Risperdal 

20-588 

(risperidone)  Oral 

Sdution. 

Chiklren's  Advil 

20-689 

(ibuprofen)  Oral 

Suspenskxi. 

Tarka  (tranddapril/ 

20-681 

verapamil  hydro- 

chtoride) Tablets. 

Zyprexa  (olanzapine) 

20-592 

Tablets. 

Epivir  (lamivudlne) 

20-696 

Oral  Sdution. 

Xalatan  (latanoprost) 

20-697 

OpNt^mc  Sdution. 

Ryutek  (riluzde)  Tab- 

20-599 

lets. 

- 

Jr.  Strength  Motiin 

20-602 

(ibuprofen)  Caplets. 

Ctvklren's  Motrin 

20-603 

(ibuprofen)  Oral 

Drops. 

Serostim  (somatropin) 

20-604 

for  Injection. 

Alphagan 

20-813 

(brirrxxiidfw  tar- 

b^ate)  Ophthalmk: 

Sdution. 

Ctonidne  hydro- 

* 20-615 

chtoride  Injection. 

Kadan  (nxxphme  sul- 

20-816 

fate)  Capsules. 

AVegra  (fexofenadne 

20-625 

hydrochtoride)  Cap- 

sules. 

Invirase  (saqdnavir) 

20-628 

Capsdes. 

Denavir  (penddovir) 

20-629 

Cream. 

UMI 
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unig 

Appacaoon  Numoer 

UKm  (ranifenlani 

20-630 

jedion. 

MofpMne  SuialB  In- 

20-631 

jedion. 

Viamune  (nevfeapine) 

20-636 

Tdbtots. 

GiaiM  Wafer 

20-637 

(poHeprosm  20 

wti  cannustine) 

ImptanL 

TaMaH)  (demasline 

20-640 

fbnMrata^lplwnyl- 

prapanolamne  liy- 

Qrocraonoe)  TaUels. 

20-641 

Syn^ 

Bdapryt  (selegine 

20-647 

ades. 

Nnvir  (rikmoMir)  Old 

20-659 

SaUHon. 

Atenza  (atMndazoie) 

20-666 

TaUets. 

iiyuHiwi  (npcNeciiii 

20-671 

jBcSon. 

Norvir  (litaneMr)  CiV>- 

20-680 

Qniwan  OnifnaMr  sul- 

20-686 

fate)  Capaiies. 

DeRfanun  (iron 

40-024 

daxtoan)  hijection. 

BtenoKane  (bleomycin 

50-443/S-025 

siitalB)  tar  Iniedion. 

Mn^pime  (oefepime 

50-679 

Inieclion. 

Daunocome 

50-704 

(Spoaomal 

daunoniacin)  Inieo- 

ion. 

Meiram  (meroponom) 

50-706 

miacaon. 

Dood  (ipoaomal 

50-718 

doaorutadn)  Iniec- 

ion. 

Augmenttn 

50-720 

(amoodcftV 

dawulanc  acid) 

TaUeL 

Biaxin  (dariiwomycin) 

50-721 

TaUets. 

Abelcel  (ampholerictn 

50-724/S-002 

B  ipid  complex)  In- 

ieclioa 

Augmenin 

50-725 

(amogdcOiV 

davulanale  potas- 

sium) Oral  Suspen- 

aioa 

Augmenkn 

50-726 

(amancOiV 

f^ta^^^tf^^^B    |-^-^|-fca| 

aiunO  TaUels. 

Zlhramax 

50-730 

(azihromydn)  Tab- 

lels. 

in  this  table,  FDA  reviewed  an  EA.  In 
each  instance,  FDA  found  that  the 
approval  of  the  NDA.  AND  A,  or 
supplement  will  not  significantly  aff^ect 
the  human  environment.  In  accordance 
with  the  Council  on  Environmental 
Quality  regulations  in  40  CFR  1501.4(e) 
and  FDA  regulations  in  §  25.32.  FDA 
prepared  a  FONSI  for  each  NDA,  ANDA, 
and  supplement.  This  notice  announces 
that  the  EA's  and  FONSI's  for  these 
human  drug  products  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  For  a  fee, 
copies  of  these  EA's  and  FONSI's  may 
be  obtained  by  writing  the  Freedom  of 
Information  Staff  (ad(&ess  above).  The 
request  should  identify  by  the 
application  number  the  EA's  and 
FONSI's  requested.  Separate  requests 
should  be  submitted  for  each 
application  number.  For  additional 
information  regarding  the  submission  of 
freedom  of  information  requests,  call 
301-443-6310. 

Dated:  April  21. 1997. 

William  K.  Hubbutl, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-10911  Filed  4-25-97;  8:45  am) 

aajjNO  cooe  4ia»4i-F 


DEPARTMENT  OF  THE  INTERIOR 
Qeological  Survey 
Technology  Transfer  Act  of  1986 

agency:  U.S.  Geological  Survey, 
Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations. 


As  part  of  its  review  of  each  of  the 
NDA's,  ANDA's.  and  supplements  listed 


SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (C31ADA)  with 
Now  What  Software,  San  Francisco, 
Cahfomia.  The  purpose  of  the  CRADA 
is  to  jointly  research  and  develop  earth- 
science  related  mapping  products  for 
commercial  distribution.  Any  other 
organization  interested  in  pursing  the 
possibihty  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research,  U.S. 
Geological  Survey,  National  Mapping 
Division,  500  National  Center.  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  648-4643, 
facsimile  (703)  648-4706;  Internet 
"ebrunson@usgs.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Brunson,  address  above. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  April  14,  1997. 
Richard  E.  Witmer, 

Acting  Chief,  National  Mapping  Division. 
(FR  Doc.  97-10789  Filed  4-25-97;  8:45  am) 
BILLING  COOE  4310-31-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[HE-052-0911-01-24  1A;  0MB  Approval 
Number  1004-KEW] 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OM6)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  On 
December  19, 1996,  BLM  published  a 
notice  in  the  Federal  Register  (61  FR 
67059)  requesting  comments  on  this 
proposed  collection.  The  comment 
period  ended  on  February  18,  1996. 
BLM  received  no  comments  frorinhe 
public  in  response  to  that  notice.  Copies 
of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  clearance  officer 
at  the  telephone  number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
NEW),  Office  of  Information  emd 
Regulatory  Affairs,  Washington.  DC 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW..  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 
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4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Helium  distribution  contracts. 
(30  CFR  602). 

OMB  approval  number:  1004-NEW. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  to  reinstate, 
with  changes,  the  approval  of  an 
information  collection  for  the 
regulations  at  30  CFR  602  dealing  with 
helium  distribution  contracts  and  two 
forms  connected  with  collecting 
information  bom  holders  of  Federal 
helium  distribution  contracts.  That  rule 
describes  the  requirements  for 
distributing  helium  and  for  reporting 
sales  and  other  distribution  of  helium. 
Form  6-1575-A,  Stocks,  Receipts  and 
Distribution,  requires  heliimi 
distributors  to  disclose  information 
about  their  stocks  of  heliiun,  and  Form 
6-1580-A,  Certificates  of  Resale  of  BLM 
Helium,  requires  that  heliiui 
distributors  certify  the  resale  of  helium. 

Bureau  Form  Number:  Form  6-1575— 
A,  Stocks,  Receipts  and  Distribution. 

Frequency:  Annual. 

Description  of  Respondents: 
Respondents  are  holders  of  approved 
helium  distribution  contracts.  These 
contracts  allow  qualified  entities  to 
store  and  to  resell  federal  helium. 
Estimated  completion  time:  15  minutes 
per  response. 

Annual  Responses:  75. 

Annual  Burden  Hours:  18.5. 

Bureau  Form  Number:  Form  6-1580- 
1,  Certificates  of  Resale  of  BLM  Heliiun. 

Frequency  of  Collection:  Annual. 

Description  of  Respondents: 
Respondents  are  holders  of  approved 
helium  distribution  contracts,  which 
allow  qualified  entities  to  store  and 
resell  Federal  helium.  Estimated 
completion  time:  15  minutes  per 
response. 

Annual  Responses:  75. 

Annual  Burden  Hours:  18.5. 

Collection  Clearance  Officer:  Carole 
Smith,  202-452-0367. 

Dated:  April  9, 1997. 
Carole  Smith. 

Information  Collection  Officer.  * 
[FR  Doc.  97-10790  Filed  4-25-97;  8:45  am] 
MLUNQ  COOE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L.and  Management 

[WO-2S0-1220-02-24  A;  OMB  Approval 
Number  1004-016^ 

Infoimation  Collection  Sutmiltled  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below 
on  behalf  of  the  Department  of  the 
Interior  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  tmder 
the  provisions  of  the  Paperwork 
Reduction  act  (44  U.S.C  3501  et  seq.) 
On  April  2.  1996,  BLM  published  a 
notice  in  the  Federal  Registo*  (61  FR 
14576)  requesting  comment  on  this 
proposed  collection.  The  comment 
period  ended  on  Jume  3, 1996.  BLM 
received  no  comment(s)  fiom  the  public 
in  response  to  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
niunber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximiun 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0165),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  telephone  (202)^95-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Department  of  the 
Interior  land  management  agencies, 
including  whether  the  information  will 
have  practical  utility; 

2.  'The  accuracy  of  the  estimate  of  the 
burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Cave  Management  (43  CFR  37). 


OMB  approval  number:  1004-0165 
(combines  expired  information 
collection  nimibers  1004-0165  and 
1004-0166). 

Abstract:  The  Bureau  of  Land 
Management,  on  behalf  of  the 
Department  of  the  Interior,  is  proposing 
to  renew  the  approval  of  an  information 
collection  for  a  existing  rule  at  43  CFR 
37.  That  rule  implements  the  Federal 
Cave  Resources  Protection  Act  of  1988 
(102  Stat.  4546. 16  U.S.C.  4301)  which 
requires  identification,  protection,  and 
maintenance,  to  the  extent  practical,  of 
significant  caves  on  lands  managed  by 
the  Department  of  the  Interior. 

Bureau  Form  Number:  None. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  generally  limited  to 
individual  cavers  or  caving  and 
speleological  organizations.  Re8p<Mise  is 
voluntary. 

Estimated  Completion  Time:  3  hours 
for  cave  nominations  and  one-half  hour 
for  confidential  information  requests. 

Annual  Responses:  50  cave 
nominations  and  10  confidential 
information  requests. 

Annual  Burden  Hours:  155  hours. 

Collection  Clearance  Officer:  Carole 
Smith.  202-452-0367. 

Dated:  April  9, 1997. 
Carole  Smidi, 

Information  Collection  Officer. 
(FR  Doc  97-10791  FUed  4-25-97;  B:45  ami 
BHJJNO  COOC  43ie-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[MT-060-1020-00] 

Notice  of  Meeting  of  the  Lewistown 
District  Resource  Advisory  Council 

summary:  The  Lewistown  District 
Resource  Advisory  Council  will  meet 
May  15  and  16, 1997  in  Havre.  Montana. 

llie  May  15  portion  of  the  meeting 
will  begin  at  7:30  a.m.  and  consist  of  a 
tour  of  various  recreation  sites  along  the 
Upper  Missouri  National  Wild  and 
Scenic  River.  The  council  should  retiim 
to  Havre  by  about  7:30  p.m. 

The  May  16  portion  of  the  meeting 
will  begin  at  8  a.m.  in  the  meeting  room 
of  the  First  Bank,  at  235  1st  Street,  in 
Havre.  The  coimcil  will  hear  updates 
concerning  several  topics  of  old 
business  including  the  BLM  law 
enforcement  regulations,  the  Sweet 
Grass  Hills  withdrawal,  and  re- 
submitted revisions  to  the  council 
charter.  The  council  will  also  discuss 
the  RAC  nomination  process,  standards 
and  guidelines  revisions,  off-road 
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vehicle  ragulatioiis,  a  proposed  land 
exchange,  proposed  range 
improvements,  and  the  Mixed  Grass 
Plairie  ACEC  nomination. 

There  will  be  a  public  comment 
period  at  11:30  ajn.  during  the  May  16 
meeting. 

The  meeting  should  adjourn  around  4 


DATES:  May  IS  and  16. 1997. 

LOCATION:  First  Bank.  235  1st  Street. 
Havre.  Montana. 

FOR  RmTHER  MFOmUTION  CONTACT: 
District  Manager,  Lewistown  District 
OfBoe.  Bureau  of  Land  Management. 
P.O.  Box  1160.  Airport  Road, 
Lewistown.  Montana  59457. 

SUPPLBCNTARY  MFOfMATION:  The  May 
16  pcMlion  of  this  meeting  is  open  to  the 
public  and  there  tvill  be  a  pubhc 
comment  period  as  detailed  above. 

Ditad:  April  18. 1997. 
DevMI.Mwi. 
District  Manager. 
[FR  Doa  97-10797  Filed  4-25-97;  8:45  am] 


OEPARTMBIT  OF  THE  MTERIOR 
BuTMu  of  Land  Managemant 


pfT 


143»-01:IITM  82330] 


WIUhJiummI  of  Public  Mnaral  Estate 
WWiin  ttia  Sweat  Grass  HUis  Area  of 
Critical  Environmental  Concern  and 
Surroundbig  Areas;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  This  notice  corrects 
information  in  Public  Land  Order  No. 
7254  published  in  FR  Doc.  97-9222, 
April  10. 1997,  page  17634.  as  follows: 

1.  The  legal  description  in  the  first 
column,  line  19.  which  reads  "Sec.  2, 
lots  5  to  8,  inclusive,  and  S^/zSEW,  is 
corrected  to  read,  "Sec.  2,  lots  5  and  6. 
and  SV^SEVi"; 

2.  The  legal  description  in  the  second 
column  under  T.  36  N,  R.  5  E..  "Sec. 
20.  lots  1  to  5.  inclusive.  N^/z,  and 
N^ASPA".  is  corrected  to  read,  "Sec.  20. 
lot  1.  lots  5  to  8.  inclusive,  NV2.  and 
N»ASE^/4";  and 

3.  Due  to  the  lot  adjustments  in 
paragraph  2.  the  acreage  under  SUMMARY 
and  at  the  top  of  column  3  shown  as 
"19.685",  is  corrected  to  read,  "19,687". 

TIm  adjustments  to  these  lot  numbers 
and  the  acreage  are  due  to  a  resurvey  to 
restoce  mineral  survey  corners. 


Dated:  April  18. 1997. 
Thomas  P.  Lomiie. 

Deputy  State  Director,  Division  of  Resources. 
(PR  Doc.  97-10801  Filed  4-25-97;  8:45  ami 
MJJNG  COOC  431«-0N-r 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-1430-01:  NVN  062268] 

Notice  of  Realty  Action;  Tennlnation  of 
Recreation  and  Public  Purposes  Act 
Classification;  Lyon  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  N  062268  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  a.m.  on  May  28, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Bureau  of  Land 
Management,  Carson  Qty  District,  1535 
Hot  Springs  Road,  Carson  Qty,  Nevada 
89706,  702-885-6000. 
SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14, 1987, 
RAPP  Classification  N  062268  is  hereby 
terminated  in  its  entirety  on  the 
following  described  public  land: 

Mount  Diablo  Meridian.  Nevada 

T.  14  N.,  R.  26  E.. 

Sec.  36,  S'/iNWV«NEV4,  N'ASWV«NEV«. 
Containing  40.00  acres. 

The  classification  made  pursuant  to 
the  Act  of  Jime  14, 1926,  as  amended 
(43  U.S.C.  869  et  seq.),  segregated  the 
public  land  fit>m  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 
The  land  was  previously  leased  to  Lyon 
County  for  a  sanitary  landfill.  The  lease 
has  expired  and  the  classification  no 
longer  serves  any  purpose. 

At  10  a.m.  on  May  28, 1997,  the  land 
will  become  open  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  May  28, 1997,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 


At  10  a.m.  on  May  28. 1997.  the  land 
will  also  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  Sec.  38.  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to . 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  April  15. 1997.  . 
Daniel  L.  Jacaiuet. 

Acting  Assistant  District  Manager,  Non- 
Renewable  Resources. 
[FR  Doc.  97-10798  Filed  4-25-97;  8:45  am] 
BH.L1NQ  COOE  43ie-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Minerals 
Management  Service  Public  Meeting 
on  New  Royalty-ln-Kind  Project 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  hold  a  one-day 
public  meeting  to  discuss  new  ways  to 
further  utilize  Federal  royalty-in-kind 
(RIK)  gas  programs  onshore.  The 
meetings  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available. 

DATES:  The  meeting  will  be  held  on  May 
14,  1997.  9:30  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  following  location:  Holiday  Inn — 
Animas  Room.  600  E.  Broadway, 
Farmington,  NM  87401,  (505)327-9811. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Smith,  Minerals  Management 
Service,  P.O.  Box  25165,  Mail  Stop 
9130,  Denver,  CO,  80401,  telephone 
number  (303)  275-7102,  fax  (303)  275- 
7124;  e-mail  Greg_Smith®.MMS.GOV 
or  contact  Mr.  Jim  McNamee  at  the  same 
address  and  fax,  telephone  number 
(303)  275-7126.  e-mail 
Iames_McNamee®.MMS.GOV. 
COMMENTS:  Written  comments  on  the 
meetings  or  the  issues  discussed  below 
should  be  addressed  to  Mr.  Greg  Smith 
at  the  address  given  in  the  FURTHER 
INFORMATION  section. 
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SUPPIEMENTARY  INFORMATION:  MMS 
conducted  a  Royalty  Gas  Marketing 
Pilot  in  1995  in  the  Gulf  of  Mexico.  The 
MMS  sold  its  royalty  gas  to 
competitively  selected  gas  mailfieters. 
The  MMS  had  two  objectives  in 
conducting  the  pilot:  (1)  Streamline 
royalty  collections,  and  (2)  Test  a 
'  process  which  could  result  in  increased 
efficiency  and  greater  certainty  in 
valuation. 

MMS'  assessment  of  the  gas  ROC  pilot 
indicated  that  it  was  an  operational 
success,  proving  that  the  concept  of 
MMS  taking  and  selling  royalty  gas  in- 
kindcis  feasible.  However,  MMS' 
analysis  of  the  gas  RIK  revenues,  as 
compared  to  in-value  royalties  paid  and 
administrative  savings  realized,  was  not 
favorable  to  MMS. 

Congress  has  directed  MMS  to 
consider  additional  projects  for  taking 
oil  and/or  gas  in-kind.  MMS  is  currently 
considering  a  variety  of  RIK  scenarios 
that  would  build  on  lessons  learned 
from  the  1995  Royalty  Gas  Marketing 
Pilot.  Any  further  RIK  projects 
undertaken  by  MMS  would  be  intended 
to  address  specific  operational  and 
revenue  issues  necessary  before  any 
longer-term  implementation.  The 
objectives  of  the  proposed  RIK  options 
are  to: 

•  Simplify  the  royalty  collection 
process; 

•  Decrease  administrative  costs  for 
both  MMS  and  industry; 

•  Realize  fair  and  equitable  market 
value  for  the  products; 

•  Provide  certainty  in  royalty 
valuation;  and 

•  Decrease  administrative  burdens 
and  litigation. 

At  the  pubhc  meeting,  MMS  will 
present  several  specific  options  for 
taking  RIK  on  a  project/test  basis.  MMS 
will  solicit  public  input  at  the  meetings 
on  the  workabihty  of  these  option(s). 
The  issues  that  MMS  would  like  to 
discuss  at  the  meetings  are  presented 
below.  The  listing  of  issues  in  not 
necessarily  complete  but  will  be  used  as 
a  starting  point  for  the  meetings. 

1.  Mandatory  or  volimtary 
participation; 

2.  Areas/leases  to  be  selected  for  RIK 
projects; 

3.  Types  of  gas  to  be  taken  in-ldnd 
(e.g.,  conventional,  coalbed  methane); 

4.  Aggregation  of  royalty  volumes; 

5.  DeUvery  points  for  RIK  production: 
at  the  lease  or  various  points  away  fiom 
the  lease  (e.g.,  first  mainline 
interconnect,  gas  plant  inlet,  gas  plant 
tailgate); 

6.  Transportation  responsibiUty  away 
bom  the  lease  (e.g.,  MMS,  marketer,  or 
lessee); 


7.  Pricing  indicators  to  be  used  to 
assiue  a  fair  and  equitable  price  for  RIK 
production  as  well  as  certainty  of  price 
to  industry; 

8.  Requirements  to  be  placed  on 
lessees  (e.g.,  maricetable  condition,  data 
submitted  to  MMS,  coordination  with 
purchasers);  and 

9.  Requirements  to  be  placed  on 
purchasers  (e.g.,  transpcnlation  of 
product  away  from  the  lease,  data 
required  by  MMS.  coordination  with 
lessees,  balancing,  contract  provisions 
concerning  breach,  payment  terms). 

MMS  will  more  fully  develop  the  RDC 
option(s)  before  the  public  meeting. 
Interested  parties  may  request  this 
information  fitim  the  contacts  listed  in 
the  FURTHER  INFORMATION  section. 

Dated:  April  21. 1997. 
Robert  E.  Brown, 

Acting  Associate  Director,  Policy  and 
Management  Improvement. 
(FR  Doc.  97-10784  Filed  4-25-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation,         ^ 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new,  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  February  10, 1997.  The 
February  10, 1997,  notice  should  be 
used  as  a  reference  point  to  identify 
changes.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the  public 
about  proposed  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  facilities.     ^ 
Additional  Bureau  of  Reclamation 
(Reclamation)  announcements  of 
individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circiilation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  pubUcity. 
llie  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  sale 
of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 


to  observe  ccmtract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  PoUcy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contracts,  and  Repayment  Office, 
Biueau  of  Reclamation,  PO  Box  25007. 
Denver,  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13. 1987.  Reclamation  will  pubUsh 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
pubUshed  in  47  FR  7763.  Feb.  22, 1982. 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1997.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

PubUc  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 


Federal  Register  /  Vol.  62,  No.  81  /  Monday.  April  28.  1997  /  Notices 


22967 


22966 


Federal  Register  /  Vol.  62,  No.  81  /  Monday,  April  28.  1997  /  Notices 


available  to  the  general  public  piirsuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acnmym  Oefinltioiis  Used  Herein 

(BCP)    Boulder  Canyon  Project 
(CAP)    Central  Arizona  Project 
(CUP)    Central  Utah  Project 
(CVP)    Craitral  Valley  Project 
(CRSP)    Colorado  River  Storage  Project 
(D&MC)    Drainage  and  Minor 

Construction 
(FR)    Federal  Register 
(IDD)    Irrigation  and  Drainage  District 
OD)    Irrigation  District 
(M&I)    Municipal  and  Industrial 
(O&M)    Operation  and  Maintenance 
(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(R&B)    Rehabilitation  and  Betterment 
(PPR)    Present  Perfected  Ri^t 
(RRA)     Reclamation  Reform  Act 
(NEPA)     National  Environmental  Policy 

Act 
(SRPA)    Small  Reclamation  Projects 

Act 
(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

The  following  contract  actions  are 
either  new.  modified,  discontinued,  or 
completed  in  the  Bureau  of  Reclamation 
since  the  February  10. 1997,  Federal 
Register  notice. 


Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road.  Boise.  Idaho  83706-1234. 
telephone  208-378-5346. 

New  Contract  Actions 

27.  The  Dalles  ID,  The  Dalles  Project. 
Oregon:  Amendatory  SRPA  loan 
repayment  contract  to  modify  the 
repayment  schedule,  including 
extension  of  repayment  period  from  30 
to  34  years. 

Modified  Contract  Actions 

1.  Irrigation,  M&I,  and  Miscellaneous 
Water  Users;  Idaho,  Oregon, 
Washington,  Montana,  and  Wyoming: 
Temporary  or  interim  water  service 
contracts  for  irrigation,  M&I,  or 
miscellaneous  use  to  provide  up  to 
10,000  acre-feet  of  water  aimually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  annually. 

10.  U.  S.  Fish  and  WildUfe  Service 
and  Boise-Kuna  ID.  Boise  Project,  Idaho: 
Memorandum  of  Agreement  for  the  use 
of  approximately  400  acre- feet  of  storage 
space  aimually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  for  wildlife 
mitigation  purposes  (ponds  and 
wetlands). 

12.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  One 
water  service  contract  for  the  exchange 
of  up  to  112  acre-feet  of  water  for 
diversion  above  project  reservoirs. 
(Executed  one  exchange  contract  on 
January  16,  1997). 

24.  J.  R.  Simplot  Company  and 
Micron  Technology,  Inc..  Boise  Project. 
Idaho:  Long-term  contract  for  3.000 
acre-feet  of  Anderson  Ranch  Reservoir 
storage  for  M&I  use. 

25.  Eagle  Island  Water  Users 
Association.  Inc.,  Boise  Project,  Idaho: 
Amendment  and  partial  recision  of 
water  service  contract  to  reduce  the 
Association's  spaceholding  in  Lucky 
Peak  Reservoir  by  approximately  5,300 
acre-feet,  thereby  alloMong  use  of  this 
space  by  Reclamation  for  flow 
augmentation. 

Contract  Actions  Discontinued 

6.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Ctegon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  Dam. 

Contract  Actions  Completed 

12.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  One 
water  service  contract  for  the  exchange 
of  up  to  112  acre- feet  of  water  for 
diversion  above  project  reservoirs. 
(Executed  one  exchange  contract  on 
January  16. 1997). 


22.  Burley  ID,  Minidoka  Project, 
Idaho:  Warren  Act  contract  with  cost  of 
service  charge  to  allow  for  use  of  project 
facilities  to  convey  nonproject  water. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-979-2401. 

New  Contract  Actions 

23.  East  Bay  Municipal  Utility 
District,  CVP,  California:  Amendment  to 
the  long-term  water  service  contract  No. 
14-06-200-5183A.  to  change  the  points 
of  diversion.  » 

24.  Madera  ID,  Lindsay-Strathmore 
ID,  and  Delta  Lands  Reclamation 
District  No.  770.  CVP.  California: 
Execution  of  2-  to  3-year  Warren  Act 
contracts  for  conveyance  of  nonproject 
water  in  the  Friant-Kem  and/or  Madera 
Canals  when  excess  capacity  exists. 

25.  Solano  Coimty  Water  Agency, 
Solano  Project,  California:  Renewal  of 
water  service  contract  No.  14-06-200- 
4090,  which  expires  February  28, 1999. 

26.  Reno,  Sparks,  and  Washoe 
County;  Washoe  and  Truckee  Storage 
Projects;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pub.  L.  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  Truckee  River  Water 
Quality  Settlement  Agreement. 

27.  Sierra  Pacific  Power  Company; 
Washoe  and  Truckee  Storage  Projects; 
Nevada  and  California:  Contract  for  the 
storage  of  non-Federal  water  in  Truckee 
River  reservoirs  as  authorized  by  Pub.  L. 
101-618  and  consistent  with  the  terms 
and  conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 

Contract  Actions  Modified 

8.  El  Dorado  County  Water  Agency, 
San  Juan  WD,  and  Sacramento  County 
Water  Agency,  CVP.  California:  M&I 
water  service  contracts  to  supplement 
existing  water  supply:  15,000  acre-feet 
for  El  Dorado  County  Water  Agency, 
13.000  acre-feet  for  San  Juan  WD.  and 
22.000  acre-feet  for  Sacramento  County 
Water  Agency,  authorized  by  Pub.  L. 
101-514. 

18.  Santa  Clara  Valley  WD.  CVP, 
CaUfomia:  Agreement  for  the 
conditional  reallocation  of  a  portion  of 
Santa  Clara  Valley  WD's  annual  CVP 
contract  water  supply  to  San  Luis  and 
Delta-Mendota  Water  Authority 
members.  The  purpose  of  the 
conditional  reallocation  is  to  improve 
overall  management  and  establish  more 
reliable  water  supplies  without 
imposing  additional  demands  or 
operational  changes  upon  the  CVP. 
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20.  Santa  Barbara  County  Water 
Agency,  Carhnma  Project,  California: 
Contract  to  transfer  responsibility  for 
OftM  and  O&M  funding  of  certain 
Cachuma  Project  facilities  to  the 
member  imits. 

21.  Stony  Creek  WD,  Black  Butte  Dam 
and  Lake.  Sacramento  River  Division, 
CVP,  California:  A  proposed 
amendment  of  Stony  Creek  WD's  water 
service  contract  No.  2-07-20- W0261,  to 
allow  the  Contractor  to  change  bom 
paying  for  all  Project  water,  whether 
used  or  not,  to  paying  only  for  Project 
water  scheduled  or  delivered  and  to  add 
another  month  to  the  irrigation  period. 

22.  M&T,  Inc.,  Sacramento  River 
Division.  CVP.  California:  A  proposed 
exchange  agreement  with  M&T,  Inc.,  to 
take  its  Butte  Creek  water  rights  water 
from  the  Sacramento  River  in  exchange 
for  CVP  water. 

Contract  Actions  Completed 

13.  Napa  County  Flood  Control  and 
Water  Dmservation  District.  Solano 
Project,  California:  Amend  water  service 
contract  to  decrease  quantity. 

Action:  Contract  No.  14-06-200- 
1290A  executed  on  February  25, 1997. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  PO  Box  61470 
(Nevada  Highway  and  Park  Street), 
Boulder  Qty,  Nevada  89006-1470, 
telephone  702-293-8536. 

New  Contract  Actions 

57.  Bemeil  Water  Co.,  CAP,  Arizona: 
Subcontracts  associated  with  partial 
assignment  of  water  service  to  the  Qty 
of  Scottsdale  and  Cave  Creek  Water 
Company. 

58.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Repayment  contract  for 
construction  costs  associated  with 
distribution  system  on  Central  Arizona 
Irrigation  and  Drainage  District. 

59.  Tohono  O'odham  Nation,  Arizona: 
Contracts  for  Schuk  Toak  and  San 
Xavier  Districts  for  repayment  of 
Federal  expenditures  for  construction  of 
distribution  systems. 

60.  Arizona  State  Land  Department, 
Arizona:  Water  delivery  contract  for 
delivery  of  up  to  9.000  acre-feet  per  year 
of  unused  apportionment  and  stirplus 
Colorado  River  water. 

61.  Mr.  Don  Schuler,  BCP,  California: 
Proposed  short-term  delivery  contract 
for  surplus  and/or  unused 
apportionment  Colorado  River  water  for 
domestic  and  industrial  use  on  ifi  lots 
of  recreational  homes  in  California. 

Contract  Actions  Modified 

10.  Holpal  Miscellaneous  Perfected 
Right.  BCP.  Arizona:  Assign  a  portion  of 
the  PPR  to  McNulty  et.  al.,  for  PPR 


wator  entitlement  on  Decree-described 
lands  previously  owned  by  HopaL 

34.  San  Diego  County  Water 
Authority,  San  Diego,  California,  San 
Diego  Project:  Title  transfer  to  Barrel  1 
of  the  San  Diego  Aqueduct  composed  of 
over  70  miles  bom  its  connection  with 
the  Colorado  River  Aqueduct  near  the 
west  portal  of  the  San  Jacinto  Tunnel  in 
Riverside  Coimty.  and  Barrel  2  of  the 
San  Diego  Aqueduct,  composed  of  over 
154  miles  of  pipeline,  94  miles  of  vdiich 
extends  from  the  Colorado  River 
Aqueduct  near  Hemet,  in  Riverside 
County  to  Lower  Otay  Reservoir,  and 
approximately  59.7  miles  of  which 
extends  from  the  Colorado  River 
Aqueduct  near  Hemet  to  Alvarado 
Treatment  Plant  near  Lake  Murray. 

42.  Salt  River  Project  Inc.,  Salt  River 
Project,  Arizona:  Change  funding 
agreement  to  repa)rment  contract  for 
SOD  construction  activities  at  Horse 
Mesa  Dam  and  Mormon  Flat  Dam. 

Contract  Actions  Completed 

28.  Qty  of  Scottsdale  and  other  M&I 
water  subcontractors,  CAP.  Arizona: 
Subcontract  amendments  associated 
with  assignment  of  M&I  water  service 
subcontracts  from  Camp  Verde  Water 
System,  Inc.,  Cottonwood  Water  Works, 
Inc..  Mayer  Domestic  Water 
Improvement  District,  City  of  Nogales, 
Rio  and  Rico  Utilities',  Inc.,  to  provide 
the  City  of  Scottsdale  with  an  additional 
17,823  acre-feet  of  CAP  water. 

31.  Chandler  Heights  Citrus  ID,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  6-07-30- 
W0119  to  increase  the  repajrment 
obligation  approximately  $114,000. 

33.  Arizona  Sierra  Utility  Company, 
CAP.  Arizona:  Assignment  to  the  Town 
of  Florence  of  407  acre-feet  of  CAP  M&I 
water  allocation  under  subcontract  bom 
Central  Arizona  Water  Conservation 
District. 

45.  Arizona  State  Land  Department/ 
aty  of  Scottsdale,  CAP,  Arizona: 
Amend  ASLD's  CAP  water  service 
subcontract  to  decrease  CAP  water 
entitlement  by  530  acre-feet. 

46.  Brooke  Water  Co.,  LLC.  CAP 
Arizona:  Assignment  of  subcontract  for 
M&I  water  service  to  Qty  of  Apache 
Jimction. 

47.  Canada  Hills  Water  Co.,  CAP. 
Arizona:  Assignment  of  subcontract  for 
M&I  water  service  to  Town  of  Oro 
Valley. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  125  South 
State  Street,  Room  6107,  Salt  Lake  Qty, 
Utah  84138-1102,  telephone  801-524- 
4419. 


New  Contract  Actions 

l.(c)  Dr.  Hmry  Estess:  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Contract 
for  30  acre-fiBet  of  M&I  water  bom  Blue 
Mesa  Reservoir  for  augmentation  to 
replace  evaporative  losses  from  a 
fidiery/wildlife  area  on  his  property. 

l.(d)  Crested  Butte  South 
Metropolitan  District:  Aq>inaU  Unit, 
CRSP,  Colorado:  Contract  for  13  acre- 
fiBet  for  domestic,  municipal,  and 
irrigation  (including  irrigation  of  lawns 
and  golf  course). 

21.  Country  Aire  Estates,  Forrest 
&oves  Estates,  and  Los  Ranchitos, 
Florida  Project,  Colorado:  Water  service 
contracts  for  a  total  of  86  acre-feet 
annually  of  domesdc  water  as 
replacement  water  in  State  of  Colorado 
approved  augmentation  plans.  The 
water  supply  for  these  contracts  are  flow 
rights  purchased  and  owned  by  the 
United  States  for  project  development 
and  are  not  specifically  a  part  of  the 
project  water  supply. 

Contract  Actions  Completed 

l.(a)  Castle  Moimtain  Ranches  L.L.C, 
Wayne  N.  Aspinall  Unit,  CRSP, 
Colorado:  Contract  for  30  acre-fset  of 
M&I  water  bom.  Blue  Mesa  Reservoir  for 
domestic,  mimidpal.  and  irrigation 
(including  irrigation  of  laws  and  golf 
courses). 

l.(b)  VanDeHey,  Vernon  and  Linda, 
Wayne  N.  Aspinall  Unit,  CRSP, 
Colorado:  Contract  for  1  acre-foot  for 
augmentation  plan  to  replace  the 
consumptive  use  of  water  for  domestic 
and  industrial  use  only. 

12.  Salt  Lake  County  Water 
Cqnservancy  District  and  Central  Utah 
Water  Conservancy  District.  CUP.  Utah: 
Contract  to  provide  the  Bureau  of 
Reclamation  with  perpetual  use  of  7,900 
acre-feet  of  water  annually  for  storage  in 
the  Jordanelle  Reservoir. 

Great  Plains  R^ion 

Bureau  of  Reclamation,  PO  Box 
36900,  Federal  Building.  316  North  26th 
Street.  Billings.  Montana  59107-6900, 
telephone  406-247-7730. 

New  Contract  Actions 

27.  Lower  Marias  Unit,  P-SMBP. 
Montana:  Water  service  contract  expires 
June  1997.  Initiating  renewal  of  existing 
contract  for  25  years  for  up  to  480  acre- 
feet  of  storage  from  Tiber  Reservoir  to 
irrigate  160  acres. 

28.  Lower  Marias  Unit.  P-SMBP, 
Montana:  Initiating  25-year  water 
serviae  contract  for  up  to  750  acre-feet 
of  storage  &t>m  Tiber  Reservoir  to 
irrigate  250  acres. 
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Contract  Actions  Modified 

1.  Individual  Irrigators.  M&I.  and 
Miscellaneous  Water  Users;  Colorado, 
Kansas,  Montana,  Nebraska,  North 
Dakota.  Oklahoma,  South  Dakota,  Texas, 
and  Wyoming:  Temporary  (interim) 
water  service  contracts  for  the  sale, 
conveyance,  storage,  and  exchange  of 
surplus  project  water  and  nonproject 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  a  term  up  to  1  year. 

3.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
round  water  sales  from  the  regulatory 
capacity  of  Ruedi  Reservoir.  Negotiation 
of  water  service  and  repayment 
contracts  for  approximately  17,000  acre- 
feet  annually  for  M&I  use;  contract  with 
Colorado  Water  Conservation  Board  for 
remaining  21.650  acre- feet  of  marketable 
)rield  for  interim  use  by  U.S.  Fish  and 
Wildlife  Service  for  benefit  of 
endangered  fishes  in  the  Upper 
Colorado  River  Basin. 

12.  Enders  Dam,  Frenchman- 
Cambridge  Division,  Frenchman  Unit, 
Nebraska:  Repayment  contract  for 
proposed  SOD  modifications  to  Enders 
Dam  for  repair  of  seeping  drainage 
features.  Estimated  cost  of  the  repairs  is 
$632,000.  Approval  has  been  obtained 
to  modify  the  repayment  period  of  the 
SOD  costs  for  up  to  10  years. 

17.  Canyon  Ferry  Unit,  F-SMBP, 
Montana:  Water  service  contract  with 
Montana  Tiumels  Mining.  Inc.,  expires 
June  1997. 

Contract  Actions  Discontinued 

11.  Angostiu^  ID,  Angostura  Unit,  P- 
SMBP.  South  Dakota:  The  District's 
current  contract  for  water  service 
expired  on  December  31, 1995.  An 
interim  3-year  contract  provides  for  the 
District  to  operate  and  maintain  the  dam 
and  reservoir.  The  proposed  long-term 
contract  would  provide  a  continued 
water  supply  for  the  District  and  the 
District's  continued  O&M  of  the  facility. 

Dated:  April  21. 1997. 
Wajne  O.  Deaaon. 

Deputy  Director.  Program  Analysis  Office. 
[FR  Doc  97-10880  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  EnfoTMrnent  Administration 
IDocfcMNo.95-^ 

Laonel  Tano,  M.D.;  Revocation  of 
nagiatration 

On  March  7, 1995,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration,  (DEA),  issued  an  Order 
to  Show  Cause  to  Leonel  Tano.  M.D.. 
(Respondent)  of  San  Antonio.  Texas, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AT7513282,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  for  reason  that  his 
continued  registration  would  be 
inconsistent  with  the  pubic  interest 
pursuant  to  21  U.S.C.  824(a)(4).  The 
Order  to  Show  Cause  also  asserted  as  a 
basis  for  the  proposed  action  pursuant 
to  21  use  824(a)(1),  Respondent's 
material  falsification  of  an  appUcation 
for  registration. 

By  letter  dated  May  3, 1995, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Austin,  Texas  on  December  12 
and  13. 1995.  before  Administrative 
Law  Judge  Mary  Ellen  Bittner.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  Ultimately,  the  alleged 
falsification  was  not  pursued  as  an 
independent  basis  for  revocation  and 
instead  was  considered  as  part  of  the 
overall  public  interest  issue.  After  the 
hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argiunent.  On 
September  17,  1996.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling.  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
October  18. 1996.  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full,  * 
the  Findings  of  Fact,  Conclusions  of 
Law,  and  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  a  physician 
who  has  maintained  a  general  practice 
in  San  Antonio.  Texas  since  1978. 
Respondent  testified  that  he  practices  in 
a  low  income  neighborhood  and  that 
ninety  percent  of  his  patients  has  been 
seeing  him  for  sixteen  or  seventeen 
years. 


In  1987.  DEA  conducted  a  routine 
inspection  of  a  local  narcotic  treatment 
program.  During  that  inspection,  it  was 
learned  that  some  of  the  clients  in  the 
program  had  tested  positive  for 
controlled  substances,  other  than 
methadone,  including  Valimn.  Darvon, 
Xanax,  and  Phenephan  with  codeine, 
and  that  they  admitted  receiving  the 
prescriptions  for  those  substances  fit>m 
Respondent. 

Subsequently,  in  August  1990,  the 
Texas  State  Board  of  Medical  Examiners 
(Board)  entered  an  Order,  which  was 
agreed  to  by  Respondent,  that  found  that 
Respondent  prescribed  controlled 
substances,  including  Xanax,  Halcion, 
Darvocet  N-lOO,  Restoril  and  VaUum  to 
two  individuals  who  were  in  a 
methadone  treatment  program.  The 
Board  found  that  as  a  result.  Respondent 
was  subject  to  disciplinary  action 
pursuant  to  Texas  Health  &  Safety  Code 
Art.  4495b,  section  3.08(4)(C)  for 
"writing  prescriptions  for  a  dispensing 
to  a  person  known  to  be  a  habitual  user 
of  narcoUc  drugs,  controlled  substances, 
or  dangerous  drugs  or  to  a  person  who 
the  physician  should  have  known  was 
a  habitual  user  of  the  narcotic  drugs, 
controlled  substances  or  dangerous 
drugs."  It  should  be  noted  that  the 
statute  also  provides  that  the  section 
"does  not  apply  to  those  persons  being 
treated  by  the  physician  for  their 
narcotic  use  after  the  physician  notifies 
the  board  in  writing  of  the  name  and 
address  of  the  person  so  treated." 
Respondent  apparently  did  not  provide 
such  notice  to  the  Board.  Therefore,  the 
Board  ordered,  among  other  things,  that 
Respondent  "shall  not  prescribe  or 
dispense  controlled  substances  to  any 
known  drug  abuser,  including 
methadone  patients." 

At  the  hearing  in  this  matter. 
Respondent  testified  that  his  problems 
with  the  Board  began  when  "somebody" 
came  to  his  office  and  asked  if  he  was 
treating  any  patients  who  were  taking 
methadone.  According  to  Respondent, 
he  told  the  person  that  for  the  last  two 
or  three  years  he  had  been  treating  two 
patients  he  knew  were  on  methadone. 
Respondent  testified  that  he  did  not 
believe  that  his  actions  warranted 
restrictions  being  placed  on  his  medical 
license  by  the  Board,  but  instead,  he 
should  have  been  reprimanded  or 
advised  about  the  limitations  on 
prescribing  to  methadone  patients. 

In  September  1990,  DEA  conducted  a 
routin#inspection  of  a  local  narcotic 
treatment  program.  During  the  course  of 
the  insp>ection.  the  program's  director 
noted  that  several  of  the  program's 
patients  had  tested  positive  for 
controlled  substances  other  than 
methadone,  and  that  some  of  the 


patients  stated  that  they  had  received 
the  prescriptions  for  the  controlled 
substances  from  Respondent. 

Thereafter,  in  January  1992,  DEA 
initiated  an  ujidercover  investigation  of 
Respondent's  controlled  substance 
handling  practices.-  On  January  9, 1992, 
a  cooperating  individual  introduced  an 
imdercover  DEA  task  force  officer  to 
K.B.  who  had  obtained  controlled 
substances  from  Respondent  in  the  past. 
The  officer's  true  identity  was  not 
revealed  to  K.B.  The  officer  and  K.B. 
then  went  to  Respondent's  office.  K.B. 
filled  out  a  form,  telling  the  officer  that 
she  knew  what  to  put  down  on  the  form 
in  order  to  get  Xanax,  however  that  form 
is  not  in  evidence  in  this  proceeding. 
When  he  saw  Respondent,  the  officer 
asked  for  Xanax,  but  it  is  unclear  from 
the  officer's  testimony  what  reason,  if 
any,  was  given  for  wanting  the  drug. 
Respondent  asked  the  officer  whether 
he  was  an  alcoholic  or  drug  abuser,  and 
whether  he  knew  that  Xanax  was 
addictive.  Respondent  performed  a 
cursory  physical  examination  and  then 
issued  the  officer  a  prescription  for  30 
dosage  units  of  Xanax.  The  Government 
does  not  contend  that  this  prescription, 
in  and  of  itself,  was  improper. 

The  officer  returned  to  Respondent's 
office  on  February  7, 1992.  this  time 
accompanied  by  another  imdercover 
DEA  task  force  officer.  On  this  occasion, 
the  undercover  officers  represented  that 
they  were  truck  drivers.  The  first  officer 
asked  Respondent  for  a  prescription  for 
60  dosage  units  of  Xanax,  but 
Respondent  gave  him  a  prescription  for 
forty  dosage  units  instead,  saying  that  it 
would  be  too  risky  to  prescribe  a  larger 
quantity.  After  writing  the  prescription, 
Respondent  then  performed  a  cursory 
physical  examination,  not  asking  the 
officer  any  questions  about  his  medical 
history  or  ciurent  problems. 

A  nurse  took  the  second  officer's 
weight  and  blood  pressure.  The  officer 
told  Respondent  that  he  was  having 
trouble  meeting  his  work  deadlines 
because  he  fi^uently  had  to  stop  to  eat 
and  rest,  so  he  asked  for  something  that 
could  keep  him  awake  and  something 
that  could  bring  him  back  down  when 
he  finished  driving.  The  officer  also  told 
Respondent  that  he  was  constantly 
hungry  and  needed  to  stop  too 
frequently  to  eat.  He  told  Respondent 
that  he  had  been  buying  drugs  at  truck 
stops.  At  the  hearing  in  this  matter  the 
second  officer  testified  that  he  always 
needed  to  lose  weight,  but  that  he  and 
Respondent  did  not  discuss  any  weight 
problems.  Respondent  issued  the  officer 
prescriptions  for  30  dosage  imits  of 
Zantryl  (brand  name  for  a  product 
containing  phentennine)  and  25  dosage 
units  of  Xanax,  both  Schedided  IV 


controlled  substances.  Ifespondent 
testified  at  the  hearing  that  he 
prescribed  the  Zantryl  to  the  officer 
because  it  is  an  appetite  suppressant 
and  the  officer  had  stated  that  he  was  a 
compulsive  eater  and  was  overweight, 
and  that  he  prescribed  the  Xanax  to 
calm  him  down  at  the  end  of  the  day. 

On  February  26, 1993,  a  third 
undercover  DEA  task  force  officer  went 
to  Respondent's  office.  On  the  patient 
history  form,  the  officer  listed  her 
complaints  as  headache,  back  pain,  and 
wei^t  gain.  She  indicated  to 
Respondent  that  she  was  tired  and  that 
she  had  gained  five  pounds.  When 
Respondent  asked  her  what  was  wrong 
with  her,  she  replied,  "I  am  tired,  bored, 
no  energy  to  do  anything.  I  was  falling 
asleep  outside  while  waiting."  At  some 
point  during  the  visit,  the  undercover 
officer  began  crying.  Respondent  issued 
the  officer  a  prescription  for  a  non- 
controlled  antidepressant.  As  to  her 
headaches,  the  officer  told  Respondent 
that  Tylenol  did  not  help  her. 
Respondent  then  issued  a  prescription 
for  Fiorinal.  a  Schedule  HI  controlled 
substance.  The  Government  does  not 
contend  that  these  prescriptions  were 
illegitimate. 

"Tne  officer  returned  to  Respondent's 
office  on  March  26, 1993.  Ehiring  this 
visit  she  asked  Respondent  for 
phentennine.  which  Respondent 
refused  stating  that  she  was  not 
overweight.  Respondent  issued  the 
officer  another  prescription  for  the  non- 
controlled  antidepressant,  since 
according  to  Respondent,  the  officer 
appeared  "anxious  or  down."  The 
officer  next  went  to  Respondent's  office 
on  April  15. 1993.  She  told  Respondent 
that  the  drugs  that  he  had  previously 
prescribed  for  ^er  were  not  strong 
enough.  Respondent  advised  the  officer 
not  to  purchase  drugs  on  the  street. 
because  she  would  not  know  what  she 
was  buying.  Respondent  then  prescribed 
the  officer  a  non-controlled  substance 
and  20  dosage  units  of  Xanax. 
Respondent  told  the  officer  to  take  one 
Xanax  per  day  and  if  that  did  not  help 
to  take  two,  but  to  try  not  to  take  it  at 
all.  Respondent  also  told  the  officer  to 
take  the  Xanax  only  if  she  needed  it  to 
sleep,  not  to  relax. 

The  officer's  fourth  undercover  visit 
was  on  April  28, 1993.  The  day  before, 
the  officer,  while  acting  in  an 
undercover  capacity,  attempted  to 
purchase  Xanax  fix)m  an  indi\'idual  on 
the  street.  The  individual  stated  that  he 
'did  not  have  any  Xanax,  but  that  he 
could  get  some  from  Respondent.  The 
officer  and  the  individual  went  to 
Respondent's  office  together  on  April 
28, 1993.  The  officer  saw  Respondent 
first.  She  asked  Respondent  for  more 


Xanax,  and  Respondent  asked  her  if  she 
wanted  it  to  help  her  sleep.  The  officer 
responded  affirmatively,  and  then 
Respondent  said  he  would  give  her 
"something  else,"  because  "they  don't 
want  us  to  write  Xanax."  There  was 
then  some  discussion  about  giving  the 
officer  Valium  or  Restoril,  both 
Schedule  IV  controlled  substances,  but 
instead  Respondent  gave  the  officer 
three  sample  packages  each  containing 
two  tablets  of  Halcion,  also  a  Schedule 
IV  controlled  substance.  Before  leaving 
the  examination  room,  the  officer  asked 
Respondent  if  she  could  buy  some 
Xanax  from  him  since  she  could  not  buy 
it  on  the  streets.  Respondent  stated.  "I 
don't  know  how  much  they  charge,"  but 
refused  to  sell  it  to  her.  The  individual 
who  had  accompanied  the  officer  then 
went  into  the  examination  room.  The 
officer  stood  outside  the  room  listening 
to  the  individual's  conversation  with 
Respondent.  Respondent  told  the 
individuatthat  he  could  not  write  any 
prescriptions  for  Xanax  because  he  was 
being  investigated.  After  some 
discussion,  it  was  decided  that 
Respondent  could  issue  the  individual  a 
prescription  since  Respondent  had  not 
seen  him  in  a  while,  llie  individual 
offered  Respondent  $25.00  and 
Respondent  then  wrote  a  prescription 
which  turned  out  to  be  for  30  dosage 
units  of  diazepam  10  mg.  (the  generic 
form  of  Vahimi),  not  Xanax.  Rmpondent 
testified  at  the  hearing  in  this  matter 
that  he  confronted  the  officer  about  not 
seeing  a  psychiatrist  as  he  had 
recommended  and  was  confused  by  the 
officer's  requests  for  different  drugs  at 
different  visits.  Respondent  did  not  offiar 
any  explanation  for  the  diazepam 
prescription  issued  for  the  individual  on 
this  occasion. 

This  officer  made  her  final 
undercover  visit  on  Jime  30. 1993.  The 
officer  indicated  that  nothing  was  wrong 
vrith  her,  that  she  bad  not  gone  to  see 
a  psychiatrist,  and  that  she  had  finished 
the  drugs  he  had  given  her  a  long  time 
ago.  The  officer  offered  to  buy  Xanax 
from  Respondent,  but  Respondent  told 
her  that  he  could  not  write  a 
prescription,  and  that  she  would  have  to 
see  a  psychiatrist.  Nonetheless, 
Respondent  wrote  the  officer  a 
prescription  for  25  tablets  of  Xanax. 

Finally,  a  fourth  undercover  DEA  task 
force  officer  made  two  visits  to 
Respondent's  office.  The  officer  testified 
that  when  he  first  went  to  Respondent's 
office  on  October  15. 1993,  the  nurse 
would  not  let  him  see  Respondent 
unless  he  indicated  that  something  was 
wrong  with  him,  so  he  put  down  on  the 
medical  history  form  that  he  had  bad 
headaches.  However,  when  he  saw 
Respondent,  he  indicated  that  he  had 
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headaches  a  long  time  ago,  but  was  now 
trying  to  get  off  Vicodin  (a  Schedule  m 
controlled  substance  containing 
hydrocodone).  The  officer  also  told 
Respondent  that  he  used  to  use 
marijuana,  but  not  anymore. 
Respondent  testified  that  he  was 
suspicious  that  the  officer  had  Medicaid 
coverage  since  "he  looked  a  healthy 
person  to  me."  Respondent  wrote  a 
prescription  for  the  officer  for  20  dosage 
units  of  hydrocodone  with  APAP,  and 
told  him  "don't  take  it  if  you  don't  need 
it,"  and  "don't  give  this  to  anybody." 
Respondent  testified  at  the  hearing  in 
this  matter  that  he  prescribed  the 
hydrocodone  to  the  officer  in  case  he 
had  headaches  in  the  future,  and  that  he 
did  not  think  that  the  officer  was 
addicted  to  Vicodin.  Respondent  also 
testified  that  "I  wouldn't  call  Vicodin  a 
narcotic." 

The  officer  returned  to  Respondent's 
office  on  October  21,  1993.  During  this 
visit,  the  officer  indicated  that  was  not 
having  headaches,  but  that  he  was  going 
out  of  town  and  did  not  want  to  be 
"short  of  pills."  Respondent  continued 
to  be  suspicious  of  the  officer's 
Medicaid  coverage.  Respondent  issued 
the  officer  a  prescription  for  25  tablets 
of  Vict^in  and  told  him  to  "[tjry  not  to 
take  these  things  if  you  don't  neied 
them."  The  officer  then  asked 
Respondent  for  some  Xanax. 
Respondent  refused,  offering  to  give  him 
something  else.  Respondent  stated  that, 
"(t)here  are  a  lot  of  problems  with 
Xanax."  The  officer  next  offered  to  buy 
some  Xanax  from  Respondent,  but  again 
Respondent  refused,  saying,  "they  check 
on  everything."  Respondent  testified  at 
the  hearing  that  the  officer's  insistence 
on  obtaining  Xanax  caused  him  to 
suspect  that  the  officer  was  seeking  the 
drug  for  other  than  medical  purposes. 

hi  addition  to  the  undercover  visits, 
DEA's  investigation  of  Respondent 
included  a  review  of  the  records  of  three 
local  narcotic  treatment  programs  to 
determine  whether  Respondent  had 
continued  to  treat  methadone  patients 
with  controlled  substances  after  the 
Board's  1990  order  precluding  him  from 
doing  so.  The  records  of  one  program 
showed  that  Respondent  issued  a  total 
of  29  controlled  substance  prescriptions 
to  21  different  patients  between 
February  1991  and  January  1994.  The 
records  from  the  second  program 
indicated  that  Respondent  prescribed 
controlled  substances  a  total  of  52  times 
to  six  different  patients  between 
September  1990  and  January  1994. 
Finally,  the  third  program's  records 
showed  that  Respondent  prescribed 
controlled  substances  a  total  of  50  times 
to  18  patients  between  January  1991  and 
February  1994.  Except  for  five  of  these 


patients,  it  is  unclear  whether 
Respondent  knew  that  he  was 
prescribing  controlled  substances  to 
individuals  undergoing  methadone 
treatment. 

Respondent  testified  at  the  hearing 
that  while  he  had  never  received 
notification  from  the  Board  that  the 
order  restricting  his  medical  Ucense  had 
expired  or  been  modified,  he  had 
received  copies  of  a  form  letter  from  the 
program  director  of  one  of  the  narcotic 
treatment  programs  which  he  believed 
justified  his  prescribing  of  controlled 
substances  to  individuals  undergoing 
methadone  treatment.  This  letter,  dated 
September  30, 1992,  and  addressed  to 
"ENsar  Colleague",  was  to  be  provided  by 
a  chent  of  the  program  to  a  physician 
who  prescribed  the  client  controlled 
substances,  if  the  client  tested  positive 
for  drugs  other  than  methadone.  The 
letter  states  that  the  bearer  is  in  a 
methadone  maintenance  treatment 
program  and  explains  the  effect  of 
methadone  maintenance  treatment  and 
considerations  in  treating  methadone 
patients  with  drugs  for  other 
conditions.The  letter  advises  the 
prescribing  physician  that  state  law 
requires  that  methadone  patients 
provide  documentation  to  the  narcotic 
treatment  program  from  the  prescribing 
physician  as  to  the  necessity  of  the 
prescription  and  that  the  prescribing 
physician  is  aware  that  the  patient  is 
receiving  methadone  treatment.  The 
letter  specifically  states  that,  "[tjhe 
intention  of  the  regulation  is  not  to 
restrict  physicians  in  the  exercise  of 
their  professional  judgment  in  the 
practice  of  medicine  but  to  require 
[methadone  maintenance]  patients  to 
inform  other  physicians  of  this 
information  which  is  vital  to  the 
prescribing  physician." 

Respondent  testified  that 
approximately  15  of  his  patients 
presented  him  with  a  copy  of  this  letter, 
and  that  he  continued  treating  four  of 
them  because  they  had  been  longtime 
patients.  Respondent  admitted  that  he 
signed  notes  for  these  four  patients 
saying  that  he  knew  that  they  were  on 
methadone.  Respondent  further  testified 
that  he  did  not  think  that  his  prescribing 
of  controlled  substances  to  the  patients 
on  methadone  in  any  way  violated  the 
standard  of  care,  because  he  did  not 
increase  the  dosages  and  some  of  the 
patients  "got  into  trouble  with  the  law." 

Notwithstanding  the  Board's  order 
precluding  Respondent's  prescribing  of 
controlled  substances  to  methadone 
patients,  as  discussed  above,  Texas  law 
precludes  such  prescribing  unless  the 
physician  notifies  the  Board  in  writing 
of  the  name  and  address  of  the  patient 
that  the  physician  is  treating  for  narcotic 


use.  The  Government  introduced  into 
evidence  an  affidavit  dated  November 
28. 1995.  bom  the  Board's  Assistant 
Custodian  of  Records  stating  that  the 
Board  had  no  records  indicating  that 
Respondent  had  notified  the  Board  of 
the  name  and  address  of  any  person  he 
was  treating  for  his  or  her  narcotic  use. 

Respondent  testified  at  the  hearing 
that  he  never  knowingly  violated  any 
standards  of  care  with  respect  to 
prescribing  for  patients  who  were  in 
methadone  treatment  programs;  that  he 
has  never  caused  a  patient  to  become 
addicted  to  any  medication;  that  he  was 
never  a  "heavy  writer"  of  prescriptions, 
but  that  he  has  nonetheless  become 
more  cautious;  and  that  in  the  past  five 
years,  he  has  refused  to  treat  patients  he 
thought  were  abusing  drugs  imless  they 
agreed  to  a  urinalysis. 

Chi  November  30, 1994,  Respondent 
executed  an  application  for  renewal  of 
his  DEA  Certificate  of  Registration.  On 
this  application,  he  answered  "No"  to  a 
question  asking,  among  other  things,  if 
he  "ever  had  a  State  professional  Ucense 
or  controlled  substance  registration 
revoked,  suspended,  denied,  restricted 
or  placed  on  probation?"  During  a 
discussion  on  March  22, 1995.  a  DEA 
investigator  asked  Respondent  whether 
his  medical  license  had  ever  been 
suspended  or  had  any  other  action  taken 
against  it.  Respondent  answered  that  no 
such  action  had  been  taken.  At  the 
hearing  in  this  matter.  Respondent  did 
not  offer  any  explanation  for  the 
response  on  his  1994  renewal 
appUcation  or  his  representations  to  the 
DEA  investigator. 

The  Government  contends  that 
Respondent's  registration  should  be 
revoked  based  upon  his  prescribing  of 
controlled  substances  to  the  undercover 
officers;  his  violation  of  the  Board's 
1990  order  not  to  prescribe  controlled 
substances  to  methadone  treatment 
patients;  and  his  falsification  of  his  1994 
renewal  application  for  DEA 
registration.  Respondent  contends  that 
his  registration  should  not  be  revoked 
because  he  did  not  engage  in  any 
misconduct  serious  enough  to  warrant 
restricting  his  authority  to  handle 
controlled  substances;  that  questions  of 
medical  judgment  are  not  within  the 
purview  of  this  forum  and  should  be 
decided  by  the  state  medical  board;  and 
that  he  does  the  best  he  can  practicing 
in  a  "war  zone"  of  drug  activity. 

Pursuant  to  21  U.S.C.  823(fl  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  |}ending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
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requires  that  the  following  factors  be 
considered: 

(1)  llie  recommendation  of  the 
appropriate  State  Ucensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
imder  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubUc  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjimctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwaiz,  Jr.,  M.D..  Docket  No.  88-42.  54 
FR  16422  (1989). 

Regarding  factor  one.  in  August  1990. 
the  Board  restricted  Respondent's 
Ucense  to  practice  medicine  by 
prohibiting  him  from  prescribing  or 
dispensing  controlled  substances  to  any 
known  drug  abuser,  including 
methadone  patients.  There  is  no 
evidence  in  the  record  that  the  Board's 
order  has  been  terminated  or  modified, 
and  in  fact.  Respondent  testified  that  as 
far  as  he  knew,  it  was  still  in  effect.  The 
recommendation  of  the  appropriate  state 
licensing  board  is  just  one  of  the  factors 
to  be  considered  and  is  not  dispositive 
of  whether  Respondent's  continued 
registration  is  inconsistent  vsrith  the 
public  interest.  Therefore,  the  Acting 
Deputy  Administrator  rejects 
Respondent's  argument  that 
consideration  of  the  undercover  visits 
should  be  left  to  the  state  medical  board. 

As  to  Respondent's  experience  in 
dispensing  controlled  substances.  Judge 
Bittner  concluded  that,  excluding  the 
prescriptions  issued  on  January  9. 1992. 
February  26,  1993,  and  March  26,  1993, 
the  prescriptions  that  Respondent 
issued  to  the  undercover  officers  were 
not  for  a  legitimate  medical  purpose. 
Respondent  issued  prescriptions  to  the 
undercover  officers  with  little,  if  any, 
discussion  regarding  the  medical  need 
for  the  drug,  and  with  httle  or  no 
physical  examination.  On  one  occasion 
the  officer  asked  for  60  dosage  units  of 
Xanax,  however  Respondent  only 
prescribed  40  dosage  units  noting  that  it 
would  be  "too  risky"  to  prescribe  more. 
On  several  occasions.  Respondent 
issued  the  prescriptions  even  after  the 
officers  indicated  that  there  was  nothing 
wrong  with  them.  Specifically,  one 


officer,  while  noting  on  the  patient 
history  form  that  he  suffered  from 
headaches,  told  Respondent  during  his 
first  visit  that  had  suffered  from 
headaches  in  the  past,  but  was  now 
trying  to  get  off  Vicodin.  On  his  second 
visit,  the  officer  stated  that  he  was  not 
having  headaches.  The  only  reason 
given  by  the  officer  for  wanting  Vicodin 
was  that  he  was  going  out  of  town  and 
he  was  "short  of  pills."  Nonetheless. 
Respondent  issued  the  officer  a 
prescription  for  20  hydrocodone  with 
APAP  and  six  days  later  issued  another 
prescription  for  25  dosage  units. 

Not  only  did  Respondent  issue 
prescriptions  to  the  undercover  officers, 
but  he  also  issued  a  prescription  to 
another  individual  for  no  legitimate 
medical  reason.  Of  particular  note 
regarding  this  prescription  is  that 
Respondent  at  first  refused  to  issue  the 
individual  a  prescription  stating  that  he 
(Respondent)  was  under  investigation. 
Nevertheless.  Respondent  issued  the 
individual  a  prescription  for  Xanax  after 
the  individual  pointed  out  that  he  had 
not  seen  Respondent  in  a  while. 

Respondent  asserts  that  he  practices 
in  a  virtual  "war  zone"  of  drug  activity. 
The  Acting  Deputy  Administrator 
concludes  that  in  light  of  this  assertion. 
Respondent  should  have  been  all  the 
more  vigilant  in  ensuring  that  controlled 
substances  were  prescribed  only  for 
legitimate  medical  purposes,  histead. 
Respondent  prescribed  controlled 
substances  to  the  officers  even  though 
he  admitted  that  he  was  confused  by 
their  repeated  requests  for  different 
drugs.  "Two  of  the  officers  asked  to 
purchase  Xanax  from  Respondent  after 
he  refused  to  prescribe  it  for  them. 
Although  Respondent  refused  to  sell  the 
officers  Xanax,  he  nonetheless  issued 
them  prescriptions  for  other  controlled 
substances.  Respondent  admitted  during 
his  testimony  that  he  was  suspicious  of 
one  of  the  officer's  Medicaid  coverage, 
since  the  officer  appeared  healthy. 
Respondent  also  admitted  that  he 
refused  to  issue  this  officer  a 
prescription  for  Xanax  because  he  was 
suspicious  of  the  officer's  request.  Yet 
Respondent  issued  this  officer 
prescriptions  for  hydrocodone.  in  case 
the  officer  had  headaches  in  the  future, 
even  though  the  officer  denied  suffering 
bora  headaches.  The  Acting  Deputy 
Administrator  concludes  that  these  are 
not  actions  of  a  DEA  registrant  who  is 
trying  to  prevent  controlled  substances 
bora  being  divefted.  histead. 
Respondent's  prescribing  during  the 
undercover  investigation  demonstrates  a 
disregard  for  his  responsibilities  as  a 
DEA  registrant. 

Of  equal  concern  to  the  Acting  Deputy 
Administrator  is  Respondent's 


continued  prescribing  of  controlled 
substances  to  methadone  patients  after 
the  Board  entered  an  order  in  1990. 
specifically  prohibiting  such 
prescribing.  As  Judge  Bittner  noted,  it  is 
undisputed  that  "between  February 
1991  and  January  1994.  Respondent 
prescribed  controlled  substances  a  total 
of  131  times  to  a  total  of  forty-five 
patients  who  were  cUents  of  various 
methadone  treatment  programs."  While 
Judge  Bittner  found  it  unclear  whether 
Respondent  knew  or  should  have 
known  that  all  of  these  individuals  were 
in  narcotic  treatment,  she  did  find  the 
evidence  clear  that  "Respondent  was 
aware  of  five  such  patients.  *  *  •" 
Respondent  asserted  that  a  form  letter, 
presented  to  him  by  some  of  his 
patients,  that  was  addressed  to  "Dear 
Colleague"  from  the  program  director  of 
a  local  narcotic  treatment  program, 
constituted  permission  for  Respondent 
to  issue  prescriptions  for  controlled 
substances  to  methadone  treatment 
patients.  Like  Judge  Bittner.  the  Acting 
Deputy  Administrator  finds  no  merit  to 
this  assertion.  This  letter  was  a  form 
letter  &t>m  a  narcotic  treatment  program, 
not  from  the  Board  that  had  restricted 
his  medical  license.  There  is  no 
evidence  in  the  record  that  Respondent 
sought  to  ascertain  fit>m  the  Board 
whether  he  was  permitted  to  issue  such 
prescriptions. 

The  Acting  Deputy  Administrator  is 
extremely  troubled  by  the  number  of 
prescriptions  that  Respondent  issued  to 
narcotic  treatment  patients  after  the 
Board  issued  its  order  prohibiting  such 
prescribing.  The  Acting  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  the  evidence  in  the  record  shows 
that  Respondent  only  actually  knew  that 
five  of  these  individuals  were 
undergoing  narcotic  treatment. 
However,  as  Judge  Bittner  stated  in  her 
opinion,  "one  would  expect  that  after 
the  Medical  Board  disciplined 
Respondent  and  restricted  his  medical 
license  for  prescribing  controlled 
substances  to  addicts  and  habitual 
users.  Respondent  would  have  been 
especially  careful  to  avoid  engaging  in 
that  conduct  again." 

Regarding  factors  three  and  four,  the 
Acting  Deputy  Administrator  finds  that 
Respondent  has  no  convictions  under 
Federal  or  state  law  relating  to 
controlled  substances.  However, 
between  1987  and  1990,  Respondent 
violated  the  Texas  Medical  Practice  Act 
by  prescribing  controlled  substances  to 
patients  who  were  in  methadone 
maintenance  treatment.  Respondent 
continued  to  prescribe  controlled 
substances  to  such  patients  after  the 
Board  prohibited  him  fit)m  doing  so  in 
1990.  In  addition.  Respondent  issued 


Federal  Register  /  Vol  62.  No.  81  /  Monday.  April  28.  1997  /  Notices 


22973 


22972 


Fedaral  Regirter  /  Vol.  62,  No.  81  /  Monday,  April  28.  1997  /  Notices 


prescriptions  during  the  undercover 
investigation  for  no  legitimate  medical 
purpose  in  violation  of  21  CFR  1306.04. 

Finally,  as  to  factor  five,  the  Acting 
Deputy  Administrator  finds  relevant 
Respondent's  representation  on  his  1994 
application  for  renewal  of  his  DEA 
registration  that  his  state  medical 
license  had  not  been  restricted,  when  in 
foct  the  Board  had  restricted  his  license 
in  1990.  As  stated  previously,  "(s]ince 
DEA  must  rely  on  the  truthfulness  of 
information  supplied  by  appUcants  in 
registering  them  to  handle  controlled 
substances,  falsification  cannot  be 
tolerated.  "  Bobby  Watts.  M.D.  58  FR 
46995  (1993).  In  addition,  the  Acting 
Deputy  Administrator  finds  it 
significant  that  in  1995,  when 
specifically  asked  by  a  DEA  investigator 
whether  any  action  had  been  taken 
against  his  state  medical  Ucense, 
Respondent  replied  that  no  such  action 
had  been  taken.  Respondent  has  not 
offared  any  explanation  for  these 
misstatements. 

Judge  Bittner  concluded  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  at  this  time  in  Ught  of  his 
prescribing  of  controlled  substances 
during  the  undercover  investigation  for 
no  legitimate  medical  purpose;  his 
prescribing  of  controlled  substances  to 
patients  enrolled  in  methadone 
treatment  programs  that  resulted  in  the 
Board's  1990  order  restricting  his 
medical  license;  his  continued 
prescribing  of  controlled  substances  to 
at  least  several  patients  he  knew  were  in 
methadone  treatment  programs  after  the 
Board  prohibited  such  prescribing;  and 
his  false  statements  on  his  renewal 
application  and  to  the  DEA  investigator 
regarding  the  Board's  action  against  his 
medical  license.  Judge  Bittner 
concluded  that  "Respondent  is  not  fully 
capable  and/ or  willing  to  accept  and 
carry  out  the  responsibilities  inherent  in 
DEA  registration- •   *   *"  The  Acting 
Deputy  Administrator  concurs  with 
Judge  Bittner's  findings  and 
conclusions. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AT7513282,  issued  to 
Leonel  Tano,  M.D..  be.  and  it  hereby  is, 
revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration,  be,  and  they  hereby 
are.  denied.  This  order  is  effective  May 
28. 1997. 


Dated:  April  16, 1997. 
JaiBOT  S.  Millbrd. 
Acting  Deputy  Administrator. 
[FR  Doc.  97-10781  Filed  4-25-97;  8:45  am] 
HUMQ  COOC  4410-0>-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  1997  sample  survey  of 
law  enforcement  agencies. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubhshed  in  the  Federal 
Register  on  February  20,  1997  at  62  FR 
347799  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Bureau  of  Justice 
Statistics. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  May  28, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget 
(OMB),  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comment; 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  1001  G  Street,  NW.,  Suite  850, 
Washington,  EX:  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1590.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  regarding 
the  items  should  address  one  or  more  of 
the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  1997 
Sample  Survey  of  Law  Enforcement 
Agencies. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection.  Forms:  CJ-44.  CJ-44A. 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs,  United  States 
Dejpartment  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Police  and  sheriff 
agencies  operated  by  State,  local  or 
tribal  government.  Other:  None.  These 
forms  will  be  used  to  collect 
administrative  and  management 
statistics  from  a  nationally 
representative  sample  of  State  and  local 
law  enforcement  agencies  in  the  United 
States  in  order  to  provide  basic 
information  on  their  workload  and 
resources. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,400  respondents  at  1.27 
hours  per  response.  This  includes  2 
hours  per  response  for  925  respondents 
to  Form  CJ— 44  and  1  Hour  per  response 
for  2,475  respondents  to  Form  CJ-44A. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,325  {mnual  burden  hours. 

Public  comment  on  this  information 
collection  is  strongly  encouraged. 

Dated:  April  22. 1997. 
Robert  B.  Briggs. 

DOJ  Clearance  Officer. 

(FR  Doc.  97-10832  Filed  4-25-97;  8:45  ami 
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NATIONAL  COUNCIL  ON  DISABILITY 

Sunshine  Act  Meeting 

TTPE:  Quarterly  Meeting. 
AGENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
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forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meetii^  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act.  (P.L.  94-409). 
DATES:  June  2-4. 1997.  8:30  a.m.  to  5:00 
p.m. 

LOCATION:  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue.  NW.  Washington. 
D.C.  20004;  202-393-2000. 
FOR  INFORMATKM  CONTACT:  Mari:  S. 
Quigley.  Public  Affairs  Specialist. 
National  Coimcil  on  Disability.  1331  F 
Street  NW.  Suite  1050.  Washington. 
D.C.  20004-1107;  (202)  272-2004 
(Voice).  (202)  272-2074  (TTY),  (202) 
272-2022  (Fax). 

AGENCY  M»SI0N:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  edl  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabiUties  to 
achdeve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Coimcil  on 
Disability  prior  to  this  meeting. 
ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  siirrounding  area. 
OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  on  Disability  will 
be  open  to  the  public. 
AGENDA:  The  proposed  agenda  includes: 
Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee 

Reports 
Strategic  Planning 
Youth  Leadership  Development 

Conference 
History  of  the  Americans  writh 

Disabilities  Act 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 


public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington.  DC,  on  April  23, 
1997. 

Ethel  D.  Briggi, 

Executive  Director. 

[FR  Doc.  97-10987  Filed  4-24-97;  11:53  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

THE  AND  DATE:  10:00  a.m..  Friday.  May 

2. 1997. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047. 1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous 
Closed  Meeting. 

2.  Personnel  Action(s).  Closed  pursuant 
to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  (703)  51fr-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(PR  Doc  97-10953  Filed  4-23-97;  4:19  pm] 

BUMQ  CODE  7S3B-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  National  Endowment  for  the 

Himtianities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  (202) 
606-8322  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 


National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  infonnaticm 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  purs\iant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

l.CWe:  May  1,1997. 

Time:  9:00  to  5K)0  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  School  Teachers  in  Western 
Civilization  I,  submitted  to  the  Division 
of  Research  and  Education  for  projects 
at  the  March  1, 1997  deadline. 

2.  Date:  May  7. 1997. 
Time:  9:00  a.m.  to  5:00  p  jn. 
Room:  315. 

Progfxun:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  College  and  University  Facvilty  in 
World  Qvilizations.  submitted  to  the 
Division  of  Research  and  Education  for 
projects  at  the  March  1. 1997  deadline. 

3.  Date:  May  8. 1997. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  College  and  University  Faculty  in 
World  Qvilization  I,  submitted  to  the 
Division  of  Research  and  Education  for 
projects  at  the  March  1, 1997  deadline. 

4.  Date:  May  8-9. 1997. 
Time:  8:30  a.m.  to  5:00  pjn. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Himianities  Fociis 
Grants  I,  submitted  to  the  ENvision  of 
Research  and  Education  for  projects  at 
the  April  18, 1997  deadline. 

5.  Date:  May  9. 1997. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  School  Teachers  in  American 
Studies,  submitted  to  the  Division  of 
Research  and  Education  for  projects  at 
the  March  1. 1997  deadline. 

6.  Date:  May  15-16. 1997. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 
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Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Humanities  Focus 
Grants  0,  submitted  to  the  Division  of 
Research  and  Education  for  projects  at 
the  April  18, 1997  deadline. 

7.  Date:  May  20-21, 1997. 

Time:  8:30  a.m.  to  5:00  pjn. 

Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Humanities  Focus 
Grants  ID,  submitted  to  the  Division  of 
Research  and  Education  for  projects  at 
the  April  18. 1997  deadline. 
Nancy  E.  Wein, 

Advisory  Committee  Management  Officer. 
(FR  Doc  97-10875  Filed  4-25-97;  8:45  ain] 

■UMQ  COM  793t-01-M 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems  («1190);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in    ■ 
Chemical  and  Transport  Systems  (fll90). 

Date  and  Time:  May  16. 1997;  9:00  a.m.  to 
5:00  p.m. 

Place:  National  Science  Foimdation,  4201 
Wilson  Boulevard.  Room  530.  Arlington.  VA 
22230.(703)306-1371. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Raul  Miranda,  Program 
Director.  Chemical  Reaction  Processes,  and 
Dr.  Farley  Fisher.  Program  Director, 
Combustion  &  Thermal  Plasma.  Division  of 
Chemical  and  Transport  Systems  (CTS), 
Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY97  Major  Research 
Instrumentation  (MRI)  Panel  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  infomiation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  23, 1997. 
M.  Habacca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-10871  Filed  4-25-97;  8:45  am) 

■LUNO  COM  7Sa»-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
Systems  1205. 

Date  and  Time:  Tuesday,  May  13. 1997. 
8:30  a.m.  to  5:00  p.m. 

Place:  Room  530.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Ken  Chong.  Program 
Director.  Structural  Systems  and 
Construction  Processes;  John  Scalzi,  Program 
Director.  Large  Structural  &  Building 
Systems.  Room  545.  National  Science 
Foimdation.  4201  Wilson  Blvd.  Arlington. 
VA  22230.  Telephone:  (703)  30fr-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  career 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  To  review  and  evaluate  Major 
Research  Instrumentation  (MRI)  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  {>ersonal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  23.  1997. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  97-10873  Filed  4-25-97;  8:45  am] 

HUMQ  COM  78S5-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  {mnounces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  May  12. 1997  from  8:00 
AM  to  5:00  PM. 

Place:  Room  1105.17.  NSF  4201  Wilson 
Blvd..  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  C.  Denise  Caldwell. 
Program  Director.  Room  1015.  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1807;  email,  dcaldwel@nsf.gov. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Atomic, 
Molecular,  Optical  and  Plasma  Physics  MRI 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  April  23. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-10872  Filed  4-25-97;  8:45  am] 

BILLMO  COM  79SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation,  National  Science 
Board. 

DATES  AND  TIMES:  May  8, 1997, 10:30 
a.m..  Closed  Session;  May  8, 1997, 11:15 
a.m..  Open  Session;  May  8, 1997,  5:45 
p.m.,  Closed  Session. 
PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235, 
Arlington,  Virginia  22230. 
STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  Part  of  5iis  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday  May  8.  1997 

Closed  Session  (10:30  a.m.-ll:15  a.m) 

— Awards  &  Agreements 

— Minutes,  March  1997  Meeting 

— Election  of  Executive  Committee 

Members 
— NSB  Nominees — Class  of  2004 

Thursday  May  8,  1 997 

Open  Session  (11:15  a.m.-5:45  p.m.) 

— Long-Range  Planning 

— Government  Funding  of  Scientific 

Research 
— Minutes.  March  1997  Meeting 
— Closed  Session  Agenda  Items  for 

August  1997 
— Chairman's  Report 
— ^Director's  Report 

— Executive  Committee  Annual  Report 
— Calendar  of  Meetings 
— Reports  from  Committees 
— Systemic  Initiatives — Review 
— Other  Business 

Thursday  May  8. 1997 

Closed  Session  (5:45  p.m.-6:45  p.m.) 

— NSF  Long-Range  Plaiming  and  FY 
1999  Budget 


— ^Ad)oum 
Malta  Cehdaky. 

Executive  Officer. 

[FR  Doa  97-10994  Filed  4-24-97;  11:54  am] 

■LUNQ  COM  7HI-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Forum  on  Passive  Grade 
Crossing  Safety 

In  connection  with  its  investigation  of 
the  issues  concerning  the  safety  of 
passive  grade  crossings,  where  railroads 
and  highways  meet  without  gates  or 
warning  lights,  the  National 
Transportation  Safety  Board  will 
convene  a  public  forum  beginning  at 
9:30  a.m..  on  Thursday,  May  8. 1997,  at 
the  Jacksonville  Hilton  Hotel.  1201 
Riverplace  Boulevard,  Jacksonville. 
Florida.  For  more  information,  contact 
Shelly  Hazle,  Office  of  Public  AfEairs, 
Washington,  D.C.  20594,  telephone 
(202) 314-6100. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Prentice  404-562-1659  (voice) 
or  404-562-1674  (fax),  at  least  5  days 
prior  to  the  public  forum  date. 

Dated:  April  23, 1997. 
BeaHardarty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  97-10804  Filed  4-25-97;  8:45  am] 

MLUNQ  COM  7S3»-01-P 


NUCLEAR  REGULATORY 


Agency  Information  Collection 
Aclfvniea:  Proposed  Collection: 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

l.The  title  of  the  information 
collection: 
NRC  Form  171,  "Paper  to  Paper 

Duphcation  Request" 
NRC  Form  171A,  "Multi-Media 

Duplication  Request" 


NRC  Form  171B.  "Microform  to  Paper 
Request" 

2.  Current  OMB  approval  number: 
3150-0066. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Individuals  or  companies  requesting 
copies  to  be  made  by  reproduction. 

5.  The  number  ofaimual  respondents: 
18.300. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  1.208  hours  (18,300  forms  X 
.066  hr/foim)  or  about  4  minutes  per 
form. 

7.  Abstract:  These  forms  are  utilized 
by  individual  members  of  the  public  to 
request  reproduction  of  publicly 
available  documents  in  NRC's 
Headquarters  Public  Document  Room 
(PDR).  Copies  of  the  form  are  utilized  by 
the  reproduction  contractor  to 
accompany  the  orders  and  are  then 
discarded. 

Submit,  by  June  27. 1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biuden  estimate  acciuate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Pubhc  Docimient  Room. 
2120  L  Street  NW.  (lower  level). 
Washington.  DC  Members  of  the  public 
who  are  in  the  Washington.  DC.  area  can 
access  this  dociunent  via  modem  on  the 
Public  Docimient  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library).  NRC  subsystem  at  FedWorld. 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC.  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  docimient 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 


may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regu^Kory  Commission.  T-6  F33. 
Washin^on,  DC,  20555-0001.  (V  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJS10NRCGOV. 

Dated  at  Rockville,  Maryland,  this  21at  day 
of  April,  1997. 

For  the  Nuclear  R^ulatory  Conftnisrion. 
Arnold  E.  Larin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Martagement. 
(FR  Doa  97-10863  Filed  4-2&-97:  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[DoclntNo.90-2Sq 

Consumers  Power  Company; 
Palisades  Plant;  Environmental 
Asaaaament  and  Finding  of  No 
SkmHleant  imnaet 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
73.55  for  FadU^  Operating  License  No. 
DPR-20.  issued  to  Consumers  Power 
Company,  (the  licensee),  for  opoation 
of  the  Palisades  Plant  located  in  Van 
Buren  County.  Michigan. 

Environmoital , 


Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  certain  requirements 
of  10  CFR  73.55,  "Requirements  f(v 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage."  The  proposed 
action  would  allow  implementation  of  a 
hand  geometry  biometric  system  of  site 
access  control  such  that  photograph 
identification  badges  can  be  taken  off 
site. 

This  environmental  assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  April  4, 1996. 

Tlie  Need  fix-  the  Propoeed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a).  The  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

Paragraph  (1)  of  10  CFR  73.55(d). 
"Access  Requirements."  specifies  that 
"licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  It  is  specified  in  10  CFR 
73.55(d)(5)  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
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without  escort."  It  also  states  that  an 
individual  not  employed  by  the  licensee 
(i.e..  contractcNTs)  may  be  authorized 
access  to  protected  areas  without  escort 
provided  the  individual  "receives  a 
picture  badge  upon  entrance  into  the 
protected  area  which  must  be  returned 
upon  exit  from  the  protected  area. 

Currently,  unescorted  access  into  the 
protected  areas  of  the  Palisades  Nuclear 
Plant  is  controlled  through  the  use  of  a 
photograph  on  a  combination  badge  and 
keycard  (hereafter,  referred  to  as 
badges).  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  the  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  retrievable  at  the 
entrance/exit  location.  In  accordance 
with  10  CFR  73.55(d)(5),  contractor 
individuals  are  not  allowed  to  take 
badges  off  site.  In  accordance  with  the 
plant's  physical  sectirity  plans,  neither 
licensee  employees  nor  contractors  are 
allowed  to  take  badges  off  site. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  that  would  eliminate  the  need  to 
issue  and  retrieve  badges  at  the 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  certain 
requirements  of  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  off  site  instead  of  returning 
them  when  exiting  the  site. 

Enviroomental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  exemption 
would  not  increase  the  probabihty  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  exemption 
would  not  affect  facility  radiation  levels 
or  facility  radiological  effluents.  Under 
the  proposed  system,  each  individual 
who  is  authorized  for  imescorted  entry 
into  protected  areas  would  have  the 
physical  characteristics  of  his/her  hand 
(hand  geometry)  registered  with  his/her 
badge  number  in  the  access  control 
system.  When  an  individual  enters  the 
b«dge  into  the  card  reader  and  places 
the  hand  on  the  measuring  siuface,  the 
system  would  record  the  individual's 
hand  image.  The  unique  characteristics 
of  the  extracted  hand  image  would  be 
compared  with  the  previously  stored 
template  to  verify  authorization  for 


entry.  Individuals,  including  licensee 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  with  them 
when  they  depart  the  site. 

The  licensee  stated  that  the  hand 
geometry  equipment  selected  for  use 
will  meet  the  detection  probability  of  90 
percent  with  a  95-percent  confidence 
level  in  accordance  with  Regulatory 
Guide  5.44.  "Perimeter  Litrusion  Alarm 
Systems."  This  detection  probability 
indicates  that  the  false  acceptance  rate 
of  the  proposed  hand  geometry  system 
will  be  comparable  to  that  of  the  current 
system.  Based  on  a  Sandia  report 
entitled  "A  Performance  Evaluation  of 
Biometric  Identification  Devices" 
(SAND91— 0276  UC— 906  Unlimited 
Release,  printed  Jime  1991),  and  on  its 
exj>erience  with  the  current  photo- 
identification  system,  the  licensee  stated 
that  the  use  of  the  badges  with  the  hand 
geometry  system  would  enhance  the 
overall  effectiveness  of  the  security 
program.  Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  off  site,  would  not 
enable  an  unauthorized  entry  into 
protected  areas.  The  licensee  will 
implement  a  process  for  testing  the 
proposed  system  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plan  for  Palisades  will 
be  revised  to  include  implementation 
and  testing  of  the  hand  geometry  access 
control  system  and  to  allow  licensee 
employees  and  contractors  to  take  their 
badges  off  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escorts. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area.  The  proposed  system  is 
only  for  individuals  with  authorized 
unescorted  access  and  will  not  be  used 
for  individuals  requiring  escorts. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amounts  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in  the 
allowable  individual  or  cimtiulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 


environmental  impacts  associated  with 
the  proposed  action. 

with  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Palisades  dated  June  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  28. 1997.  the  NRC  staff 
consulted  with  the  Michigan  State 
official.  Dennis  Hahn.  of  the  Michigan 
Department  of  Environmental  Quality. 
Drinking  Water  and  Radiological 
Protection  Division,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  4, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
The  Gehnan  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Van  Wylen  Library,  Hope  College. 
Holland.  Michigan  49423. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  April  1997. 


For  the  Nuclear  Regulatory  Commission  . 
RobMt  G.  Schaaf. 

Project  Manager,  Project  Directorate  IB-l. 
Division  of  Reactor  Pro^cts—m/JV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-10864  Filed  4-25-97;  8:45  am] 
BILUNQ  COOE  TStO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  40-«698] 

Plateau  Resources  Limited 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  finding  of  no  significant 

impact  notice  of  opportunity  for 

hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  renew 
NRC  Source  Material  License  SUA-1371 
to  authorize  the  licensee.  Plateau 
Resources  Limited  (PRL).  to  resume 
commercial  milling  operations  at  the 
Shootaring  Canyon  uranium  mill, 
located  near  Ticaboo.  Utah.  An 
Environmental  Assessment  was 
performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Park,  Uraniiun  Recovery 
Branch.  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6699. 

SUPPLEMENTARY  INFORMATION: 
Background 

Source  Material  License  SUA-1371 
was  originally  issued  by  NRC  on 
September  21, 1979,  pursuant  to  Title 
10,  Code  of  Federal  Regulations  (10 
CFR),  Part  40,  "Domestic  Licensing  of 
Source  Material."  This  license  currently 
authorizes  PRL  to  possess  byproduct 
material  in  the  form  of  uranium  waste 
tailings  and  other  byproduct  wastes 
which  were  generated  by  its  uraniimi 
recovery  operations  previously 
authorized  under  SUA-1371.  Under  the 
current  license,  PRL  is  not  authorized  to 
produce  uraniiun  concentrates.  The 
tailings  and  wastes  referred  to  above 
were  generated  during  the  three  months 
in  1982  in  which  the  mill  was  operated; 
the  giill  has  been  on  standby  status 
since  that  time.  SUA-1371  was  renewed 
for  "possession  only"  status  in  1986. 

By  amended  license  renewal 
application  dated  March  1, 1996,  PRL 


requested  authorization  to  resimne 
operations  at  the  Shootaring  Canyon 
mill. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  resumption  of  operations  at  the 
Shootaring  Canyon  mill,  in  accordance 
with  10  CFR  Part  51.  Licensing  and 
Regulatory  Policy  Procedures  for 
Environmental  rtotection.  In 
conducting  its  appraisal,  the  NRC  staff 
considered  the  following:  (1) 
Information  contained  in  previous 
environmental  evaluations  of  the 
Shootaring  Canyon  project;  (2) 
information  contained  in  PRL's  license 
renewal  appUcation;  (3)  information 
contained  in  PRL's  license  amendment 
requests  submitted  subsequent  to  its 
renewal  application,  and  NRC  staff 
approvals  of  such  requests;  (4)  land  use 
and  environmental  monitoring  reports: 
and  (5)  information  derived  from  NRC 
staff  site  visits  and  inspections  of  the 
Shootaring  Canyon  mill  site  and  from 
commimications  with  PRL,  the  State  of 
Utah  Department  of  Environmental 
Quality  (DEQ).  and  the  National  Paric 
Service.  The  results  of  the  staff's 
appraisal  are  documented  in  an 
Environmental  Assessment.  The 
radiation  safety  aspects  for  the 
resumption  of  operations  at  the  mill  are 
discussed  in  a  Safety  Evaluation  Report. 

The  license  renewal  would  authorize 
PRL  to  resume  operating  the  Shootaring 
Canyon  mill,  at  a  maximum  production 
rate  of  1,004,000  poimds  of  yellowcake 
per  year,  and  to  possess  byproduct 
material  in  the  form  of  uranium  waste 
tailings  and  other  uranium  byproduct 
wastes  generated  by  the  millhig 
operations  authorized  by  the  renewal 
license.  The  actual  resumption  of 
operations  will  be  conditional  on  (1) 
The  approval  of  a  final  design  for  the 
tailings  impoundment  liner  by  NRC  and 
the  Utah  DEQ  and  the  installation  of 
that  liner.  (2)  PRL's  submittal  of  a 
technical  evaluation  of  the  existing 
cross- valley  berm  and  taiUngs  dam,  and 
(3)  NRC's  confirmation  during  a  pre- 
operational site  inspection  that  standard 
operating  procedures  for  operational 
and  non-operational  activities  are  in 
place. 

All  conditions  in  the  renewal  license 
and  commitments  presented  in  the 
licensee's  license  renewal  application 
are  subject  to  NRC  inspection.  Violation 
of  the  license  may  result  in  enforcement 
action. 

Conclusions 

The  NRC  staff  has  reexamined  actual 
and  potential  environmental  impacts 


associated  with  a  resmnption  of 
yellowcake  production  at  the  mill  site, 
and  has  determined  that  renewal  of  the 
source  material  license  (1)  Will  be 
consistent  with  requirements  of  10  CFR 
Part  40.  (2)  will  not  be  inimical  to  the 
public  health  and  safety,  and  (3)  will 
not  have  long-term  detrimental  impacts 
on  the  environment.  The  following 
statements  support  the  FONSI  and 
summarize  the  conclusions  resulting 
from  the  staff's  environmental 
assessment: 

1.  An  acceptable  environmental 
sampling  program  will  be  in  place  to 
monitor  effluent  releases  and  to  detect 
if  appropriate  limits  are  exceeded; 

2.  The  licensee  will  implement  an 
intensive,  routine  inspection  program  of 
the  mill  process  building,  associated 
facilities,  and  tailings  retention 
impoundments,  and  conduct  an  annual 
"as  low  as  is  reasonable  achievable" 
(ALARA)  audit  program; 

3.  Standard  operating  procedures  will 
be  in  place  for  all  operational  process 
activities  involving  radioactive 
materials  that  are  handled,  processed,  or 
stored; 

4.  Mill  tailings  and  process  liquid 
effluents  from  the  mill  circuit  will  be 
discharged  to  a  multi-lined  tailings 
impoundment,  with  a  leak  detection 
system; 

5.  The  licensee  wiU  implement  an 
acceptable  groundwater  detection 
monitoring  program  to  ensure 
compliance  with  the  requirements  of  10 
CFR  Part  40.  Appendix  A; 

6.  The  licensee  will  conduct  site 
decommissioning  and  reclamation 
activities  in  accordance  with  NRC- 
approved  plans;  and 

7.  Because  the  staff  has  determined 
that  there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
renewal,  there  can  be  no 
disprtiportionately  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Consequently, 
further  evaluation  of  'Environmental 
Justice'  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  PoUcy  and  Procedures  Letter 
1-50,  Rev.  1,  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  renew  NRC 
Source  Material  License  SUA-1371.  for 
a  resumption  of  operations  at  the 
Shootaring  Canyon  mill,  as  requested  by 
PRL.  Therefore,  the  principal 
alternatives  available  to  NRC  are  to: 

(1)  Renew  the  license  with  such 
conditions  as  are  considered  necessary 
or  appropriate  to  protect  public  health 
and  safety  and  the  environment;  or 

(2)  Deny  renewal  of  the  license. 


P._A__»I     D. 
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Based  on  its  review,  the  NRC  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action;  therefore,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  Since  the  environmental 
impacts  of  the  proposed  action  and  the 
no-action  alternative  (i.e.,  denial  of  the 
renewal)  are  similar,  there  is  no  need  to 
further  evaluate  alternatives  to  the 
proposed  action. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  renewal  of  NRC  Source 
Material  License  SUA-1371.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Im]}act  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  dociunents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Dociunent  Room,  in  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  Colling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  in  10  CFR  Part  2  (54  FR 
8269).  Pursuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing.  In  accordance  with 
§  2.1205(c),  a  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  from  the 
date  of  publication  of  this  Federal 
Register  notice.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary  either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Seoetary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant.  Plateau  Resources 
Limited.  877  North  8th  West,  Riverton. 
Wyoming  82501; 


(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meetmg  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factora  set  out 
in  §  2.1205(g); 

(3)  the  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circiunstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2, 
Subpart  L. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  April  1997. 

For  the  Nuclear  Regulatory  GMnmission. 
Ourlea  L.  Cain, 

Acting  Chief,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material,  Safety  and  Safeguards. 
(FR  Doc.  97-10862  Filed  4-25-97;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Options  for  Promoting  Privacy  on  the 
National  Infonnation  Infrastructure 

AQENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  and  request  for 

comments. 

summary:  OMB  aimounces  the 
availability  of  "Options  for  Promoting 
Privacy  on  the  National  Information 
Infrastructure"  (Options  Paper)  on 
behalf  of  the  Infonnation  Policy 
Committee  of  the  N^onal  Information 
Infrastructure  Task  Force  (IITF)-  This 
Options  Paper  results  from  work 
performed  by  the  Privacy  Working 
Croup  and  refined  by  the  Committee. 
The  Committee  is  chaired  by  the 
Administrator  of  the  Office  of 
Information  and  Regiilatory  Affaire, 


Office  of  Management  and  Budget 
(OMB).  This  Options  Paper  builds  upon 
the  October  1995  report  of  the  Privacy 
Working  Group,  "Privacy  and  the 
National  Infonnation  InfrBstructtire: 
Principles  for  Providing  and  Using 
Personal  Information"  (Privacy 
Principles),  which  was  published  in 
draft  form  in  the  Federal  Register  on 
January  20, 1995  (60  FR  4362)  and  was 
finalized  in  June  1995.  None  of  the 
options  presented  has  been  adopted  as 
Administration  policy;  they  are  set  forth 
in  this  document  in  the  beUef  that  they 
are  worthy  of  public  discussion. 
DATES:  Comments  should  be  submitted 
no  later  than  June  27, 1997. 
ELECTRONIC  AVAILABIUTY  AND  ADDRESSES: 
The  options  paper  is  available 
electronically  from  the  IITF  site  on  the 
Worid  Wide  Web:  http:// 
www.iitf.nist.gov/ipc/ipc-pub.html  and 
in  paper  form  from  the  OMB 
Publications  Office,  725  17th  Sti^t. 
NW..  Washington,  DC  20503,  telephone: 
202/395-7332,  facsimile:  202/395-6137. 

Comments  may  be  sent  to  the 
Information  Policy  Committee  c/o  the 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget.  Room  10236,  Washington,  DC 
20503.  Comments  may  also  be 
submitted  by  facsimile  to  202-395- 
5167,  or  by  electronic  mail  to 
BERNSTEIN_M«A1  .EOP.GOV. 
Comments  submitted  by  facsimile  or 
electronic  mail  need  not  also  be 
submitted  by  regular  mail. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maya  A.  Bernstein,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Voice 
telephone:  202-395-4816.  Facsimile: 
202-395-5167.  Electronic  mail: 
BERNSTEIN_M©A1. EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  In  the 
Report  of  the  National  Performance 
Review,  "Creating  a  Government  that 
Works  Better  &  Costs  Less: 
Reengineering  Through  Information 
Technology,"  the  Vice  President  tasked 
the  Information  Infrastructure  Task 
Force  with  considering  privacy  policy 
with  respect  to  the  National  Information 
Infrastructure  (Nil).  The  Privacy 
Working  Group  first  developed  "Privacy 
and  the  National  Information 
Infrastructure:  Principles  for  Providing 
and  Using  Personal  Infonnation"  (the 
Privacy  Principles),  which  described  a 
set  of  fair  information  practices 
appropriate  to  the  NU  and  which  were 
finalized  in  June  1995.  The  next  step  for 
the  Privacy  Working  Group  was  to 
consider  how  best  to  promote  those 
principles.  To  that  end,  the  Woridng 
Group  undertook  significant  research  on 


the  state  of  privacy  with  respect  to  the 
Nil,  current  U.S.  law,  and  private  sector 
practices.  That  work  served  as  the  basis 
for  the  Information  Policy  Committee's 
Option  Paper.  The  Committee  is  now 
making  the  Paper  available  for 
comment. 

As  Vice  President  Gore  predicted  in 
1995,  development  of  the  Global 
Infonnation  Infr«structiu:e  (Gil)  is 
increasing  economic  growth  and 
productivity,  creating  high- wage  jobs  in 
newly  emerging  industries,  and 
fostering  U.S.  technological  leadership 
across  the  globe.  Through  this  medium, 
we  can  already  secure  high  quality 
services  at  low  cost  and  prepare  our 
children  for  the  demands  of  the  21st 
Century.  A  more  open  and  participatory 
democracy  is  emerging  at  all  levels  of 
government. 

The  information  economy  of  the  21st 
century  will  run  on  data.  Some  of  that 
data  may  be  highly  personal  and 
sensitive.  In  some  cases,  personal  data 
may  become  quite  valuable.  Thus,  the 
transition  to  the  Information  Age  calls 
for  a  reexamination  of  the  proper 
balance  between  the  competing  values 
of  personal  privacy  and  the  free  flow  of 
information  in  a  democratic  society. 
Will  our  traditional  balance  point  serve 
in  the  digital  age?  Can  we  continue  tb 
rely  on  the  same  tools  we  have  used  to 
strike  this  balance  in  the  past?  Or,  is  an 
entirely  new  approach  warranted? 

The  Options  Paper  explores  the 
growing  public  concern  about  personal 
information  privacy.  The  paper 
describes  the  statiis  of  electronic  data 
protection  and  fair  information  practices  - 
in  the  United  States  today,  beginning 
with  a  discussion  of  the  "Principles  for 
Providing  and  Using  Personal 
Information,"  issued  by  the  Information 
Infrastructure  Task  Force  in  1995.  It 
then  provides  an  overview  of  new 
information  technologies,  which  shows 
that  personal  information  is  currently 
collected,  shared,  (Aggregated,  and 
disseminated  at  a  rate  and  to  a  degree 
unthinkable  just  a  few  yeare  ago. 
Government  is  no  longer  the  sole 
possessor  of  extensive  amounts  of 
personal  information  about  U.S. 
citizens:  in  recent  years  the  acquisition 
of  personal  information  by  the  private 
sector  has  increased  dramatically. 

The  paper  next  considers  in  more 
detail  the  laws  and  policies  affecting 
information  privacy  in  four  specific 
areas:  government  records, 
communications,  medical  records,  and 
the  consumer  market.  This  examination 
reveals  that  infonnation  privacy  policy 
in  the  United  States  consists  of  various 
laws,  regulations  and  practices,  woven 
together  to  produce  privacy  protection 
that  varies  frt>m  sector  to  sector. 


Sometimes  the  results  make  sense,  and 
sometimes  they  do  not.  The  degree  of 
protection  accorded  to  personal 
infonnation  may  depend  on  the  data 
delivery  mechanism  rather  than  on  the 
type  of  information  at  issue.  Moreover, 
information  privacy  protection  efforts  in 
the  United  States  are  generally  reactive 
rather  than  proactive:  both  the  public 
and  the  private  sector  adopt  policies  in 
response  to  celebrated  incidents  of 
nonconsensual  disclosure  involving 
readily  discemable  harm.  Sometimes 
this  approach  leaves  holes  in  the  fabric 
of  privacy  protection. 

"The  paper  then  turns  to  the  core 
question:  in  the  context  of  the  Global 
Infonnation  Infrastructure  (Gil),  what  is 
the  best  mechanism  to  implement  fair 
information  practices  that  balance  the 
needs  of  government,  commerce,  and 
individuals,  keeping  in  mind  both  our 
interest  in  the  bee  flow  of  information 
and  in  the  protection  of  information 
privacy?  At  one  end  of  the  spectrum 
there  is  support  for  an  entirely  market- 
based  response.  At  the  other  end  of  the 
spectrum,  the  federal  government  is 
encoun^ed  to  regulate  fafr  information 
practices  across  all  sectors  of  the 
economy.  In  between  these  poles  lie  a 
myriad  of  options. 

In  response  to  pubUc  concern,  both 
government  and  private  industry  seem 
to  be  taking  a  harder  look  at  privacy 
issues.  As  government  and  consumers 
become  more  aware  of  the  Gil's  data 
collection,  analysis  and  distribution 
capabilities,  demand  could  foster  a 
robust,  competitive  market  for  privacy 
protection.  This  raises  the  intriguing 
possibility  that  privacy  could  emerge  as 
a  market  commodity  in  the  Information 
Age.  The  paper  recognizes  ongoing 
efforts  to  enhance  industry  self 
regulation  to  carry  out  the  DTF  Privacy 
Principles,  and  aLso  discuss  ways  this 
self  regulation  might  be  enforced.  The 
pa]}er  also  discusses  a  number  of  ways 
that  government  could  facilitate 
development  of  a  privacy  market. 

The  paper  then  considers  a  number  of 
options  that  involve  creation  of  a  federal 
privacy  entity.  It  discusses  some  of  the 
many  forms  that  such  an  entity  could 
take  and  considers  the  advantages  and 
disadvantages  of  the  various  choices.  It 
also  considers  the  functions  that  such 
an  entity  might  perform,  as  well  as 
various  options  for  locating  a  privacy 
entity  within  the  federal  government. 

Tms  paper  presents  a  host  of  options 
for  government  and  private  sector 
action.  The  ultimate  goal  is  to  identify 
the  means  to  maintain  an  optimal 
balance  between  personal  privacy  and 
freedom  of  information  values  in  the 
digital  environment.  The  next  step  is  to 
receive  and  respond  to  public  comment 


on  the  report  in  order  to  develop 
consensus  regarding  the  appropriate 
allocation  of  public  and  private  sector 
responsibility  for  implementation  of  fair 
information  practices. 
Sally  Katxen. 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

[FR  Doc.  97-10894  Filed  4-25-97;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Sanr  ic« 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office.  Employment  Sovice  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  March  27, 1997,  (62  FR 
14707).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  March  1, 1997,  and 
March  31, 1997.  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  during  March  1997. 

The  following  Schedule  A  authority 
was  revoke  during  March  1997: 

Department  of  Labor 

Bureau  of  Labor  Statistics.  Not  to 
exceed  500  positions  involving  part- 
time  and  intermittent  emplojonent  for 
field  survey  and  enumeration  woric  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Effective  March  7, 1997. 

Schedule  B 

One  Schedule  B  authority  was 
established  during  1997: 
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Department  of  Defense 

Positions  at  grades  CS-11  through 
GS-15  for  the  Defense  Policy  Science 
and  Engineering  Fellowship  Program. 
Appointments  may  be  made  not  to 
exceed  two  years  and  maybe  extended 
for  up  to  two  additional  years.  Effective 
March  25. 1997. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  1997. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
March  5, 1997. 

Confidential  Assistant  to  the 
Administrator,  Rural  Utilities  Service. 
Effective  March  7,  1997. 

Confidential  Assistant  to  the 
Administrator,  Farm  Services  Agency. 
Effective  March  14,  1997. 

Special  Assistant  to  the  Chief,  Forest 
Service.  Effective  March  14, 1997. 

Department  of  Education 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  March  12.  1997. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Secondary  and 
Elementary  Education.  Effective  March 
14, 1997. 

Special  Assistant  to  the  Director 
Regional  Services  Team.  Effective 
March  14, 1997. 

Confidential  Assistant  to  the  Special 
Assistant,  Office  of  the  Secretary. 
Effective  March  19, 1997. 

Special  Assistant  to  the  Director, 
White  House  Initiative  on  Hispanic 
Ediication.  Effective  March  27, 1997. 

Secretary's  Regional  Representative — 
Region  II — New  York,  N.Y.  to  the 
Deputy  Assistant  Secretary  for  Regional 
Services.  Effective  March  27, 1997. 

'Confidential  Assistant  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Affairs.  Effective  March 
31, 1997. 

Deputy  Assistant  Secretary  for 
Regional  and  Commimity  Services  and 
Secretary's  Regional  Representative, 
Region  III  to  the  Assistant  Secretary, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  March  31, 
1997. 

Deputy  Assistant  Secretary  for 
Intei:govemmental  and  Constituent 
Relations  to  the  Assistant  Secretary, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  March  31, 
1997. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Assistant 
Secretary  for  Children  and  Families. 
Effective  March  3,  1997. 


Director  of  Scheduling  to  the  Chief  of 
Staff,  Office  of  the  Secretary.  Effective 
March  6, 1997. 

Confidential  Assistant,  Office  of 
Scheduling  to  the  Director  of 
Scheduling.  Effective  March  10. 1997. 

Special  Assistant  to  the  Secretary  of 
Health  and  Human  Services.  Effective 
March  13, 1997. 

Special  Assistant  to  the  Director  of 
Commiuiications,  Communications 
Services  Division.  Effective  March  14, 
1997. 

Executive  Director,  Presidential 
Advisory  Council  on  HTV/AIDS  to  the 
Assistant  Secretary  for  Public  Health 
and  Science.  Effective  March  14, 1997. 

Confidential  Assistant  (Scheduling)  to 
the  Director  of  Scheduling.  Effective 
March  20, 1997. 

Special  Assisttmt  to  the  Secretary  of 
Health  and  Human  Services.  Effective 
March  20. 1997. 

Department  of  Housing  and  Urban 
Development 

Senior  Intergovernmental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  March  7, 1997. 

Deputy  Assistant  Secretary  for  Public 
Affairs  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  March  7, 1997. 

Confidential  Assistant  to  the  Secretary 
of  Housing  and  Urban  Development. 
Effective  March  7.  1997. 

Deputy  Chief  of  Staff  for  Operations  to 
the  Chief  of  Staff.  Effective  March  8, 
1997. 

Special  Assistant  (Speech  Writer)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  March  14, 1997. 

Special  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
Effective  March  21,  1997. 

Intergovernmental  Relations 
Specialist  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  March  27, 1997. 

Public  Affairs  Coordinator  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  March  31, 1997. 

Department  of  the  Interior 

Special  Assistant  to  the  Secretary  and 
Director  of  Scheduling  and  Advance  to 
the  Deputy  Chief  of  Staff.  Effective 
March  19, 1997. 

Special  Assistant  to  the  Director, 
National  Park  Service.  Effective  March 
20. 1997. 

Special  Assistant  to  the  Solicitor. 
Effective  March  26, 1997. 

Department  of  Justice 

Attorney  Advisor  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  March  14.  1997. 

Staff  Assistant  to  the  Attorney 
General.  Effective  March  17, 1997. 


Staff  Assistant  to  the  Assistant  to  the 
Attorney  General  (Chief  Scheduler). 
Effective  March  28, 1997. 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary,  Employment  Standards 
Administration.  Effective  March  7, 
1997. 

Speech  Writer  to  the  Assistant 
Secretary  for  Policy.  Effective  March  7. 
1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
March  20,  1997. 

Director  of  Communications  and 
Public  Information  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  March  24, 1997. 

Special  Assistant  to  the  Assistant 
Secretary,  Employment  Standards 
Administration.  Effective  March  24, 
1997. 

Staff  Assistant  to  the  Administrator, 
Wage  and  Hour  Division.  Effective 
March  24, 1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  March  28. 1997. 

Department  of  State 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  March  10, 1997. 

Department  of  the  Treasury 

Director,  Office  of  Public  Affairs  to 
the  Deputy  Assistant  Secretary  (Public 
Affairs).  Effective  March  5, 1997. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  5. 1997. 

Public  Affairs  Specialist  to  the 
Director  of  Public  Affairs.  Effective 
March  12,  1997. 

Legislative  Information  Specialist  to 
the  Director,  Office  of  Legislative 
Affairs.  Effective  March  12, 1997. 

Staff  Assistant  to  the  Assistant 
Secretary  (International  Affairs). 
Effective  March  24, 1997. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Secretary  of 
the  Department  of  Veterans  Affairs. 
Effective  March  7, 1997. 

Environmental  Protection  Agency 

Special  Assistant  to  the 
Administrator.  Effective  March  6, 1997. 

National  Aeronautics  and  Space 
Administration 

Legislative  Affairs  Specialist  to  the 
Associate  Administrator,  Legislative 
Affairs.  Effective  March  27, 1997. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director,  Technology 
Division.  Effective  March  31, 1997. 


Securities  and  Exchange  Commission 

Secretary  (OA)  to  the  Director,  Market 
Regulation.  Effective  March  14, 1997. 

Director  of  Public  Affiurs  to  the 
Chairman,  Seciirities  and  Exchange 
Commission.  Effective  March  21, 1997. 

Small  Business  Administration 

Special  Assistant  to  the 
Administrator.  Special  Projects. 
Effective  March  27, 1997. 


Director.  (703)  696-9395, 
nel8on.mccouchdpccip.gov 
Robert  E.  Giovagnoni. 

Genera!  Counsel,  President's  Commission  on 
Critical  Infrastructure  Protection. 
[PR  Doc  97-10841  Filed  4-25-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


U.S.  International  Trade  Commission         [ReL  No.  IC-22627;  811-7346] 


Confidential  Assistant  to  the 
Conmiissioner.  Effective  March  21. 
1997. 

United  States  Information  Agency 

Director,  Office  of  Citizen  Exchanges 
to  the  Associate  Director,  Bureau  of 
Educations  and  Cultural  Afiiairs. 
Effective  March  18, 1997. 

Special  Assistant  to  the  Chief  of  Staff, 
Office  of  the  Director.  Effective  March 
21, 1997. 

Program  Officer  to  the  Deputy 
Director,  Office  of  European  and  NIS 
Affairs.  Effective  March  24, 1997. 

Director,  Office  of  Congressional  and 
Intergovernmental  Affairs  to  the 
Director,  United  States  Information 
Agency.  Effective  March  28, 1997. 

Senior  Advisor  to  the  Director.  Office 
of  Public  Liaison.  Effective  Mardi  31. 
1997. 

Authority:  5  U.S.C.  3301  aod  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218. 
OfBce  of  Personnel  Management 
JaiiietB.Kiiig. 
Director. 

(FR  Doc  97-10900  Filed  4-25-97;  8:45  am] 
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PRESIDENTS  COMMISSION  ON 
CRITICAL  INFRASTRUCTURE 
PROTECTION 

Public  MeeUng 

April  23, 1997. 

action:  Houston  PCCIP  Public  Meeting. 

TIME  AND  DATE:  9am-12pm.  Tuesday. 
May  13. 1997. 

PLACE:  Houston  Qty  Hall,  Qty  Council 
Chambers  (Tent),  900  Bagby  St.. 
Houston.  TX  77002. 

MATTERS  TO  BE  CONSIDERED:  Advice  or 
comments  of  any  concerned  citizen, 
group  or  activity  on  assuring  America's 
critical  infrastructures. 

Note:  A  sign-language  interpreter  will  be 
available  for  the  hearing-impaiied. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Nelson  McCouch,  Public  Afiiairs 


The  DIaz-Varson  Funds.  Inc.;  Notic*  of 
Application 

April  21, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Diaz-Verson  Funds.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seelcs  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLINO  DATE:  The  application  was  filed 
on  December  31, 1996  and  amended  on 
April  8. 1997. 

HEARMO  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  ^e  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  16, 1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1200  Brookstone  Centre 
Paricway,  Suite  105.  Columbus.  Georgia 
31904. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  A.  Bodden.  Paralegal  Specialist, 
at  (202)  942-0575,  or  Mercer  E.  Bollard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  svmimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fiae  at  the  SEC's 
Public  Reference  Branch. 


^plicant's  Repreaentatioiu 

1.  Applicant  is  a  registered  open-end 
management  investment  company 
organized  as  a  Maryland  corporation.  It 
has  one  portfolio,  the  Diaz-Verson 
Americas  Equity  Fund.  On  November 
19. 1992,  apphcant  registered  under  the 
Act  by  filing  a  notification  of 
registration  on  Form  N-6A.  On  the  same 
date,  applicant  filed  a  registration 
statement  imder  the  Act  and  under  the 
Securities  Act  of  1933  to  register  an 
indefinite  number  of  shares  of 
applicant.  The  registration  statement 
became  effective  on  March  3, 1993.  and 
applicant  commenced  a  public  offiering 
of  the  shares  on  March  23. 1993. 

2.  On  September  30. 1996.  applicant's 
board  of  directors  met  and  authorized 
the  liquidation  and  dissolution  of  the  - 
Fimd  pursuant  to  a  Plan  of  Liquidation 
(the  "Plan"),  citing  principally  the  lack 
of  cost-effiective  mari^eting  alternatives 
to  increase  applicant's  size.  Proxy 
materials  were  filed  with  the  SEC  on 
October  3. 1996.  and  were  nudled  to 
applicant's  shareholders  on  October  18. 
1996.  AppUcant's  shareholders  met  on 
Novembw  22. 1996  and  approved  the 
Plan. 

3.  On  December  20. 1996.  applicant 
had  approximately  581,952.129 
outstanding  shares  with  an  aggregate  net 
asset  value  of  $5,797,266  and  a  per 
share  net  asset  value  of  $9.96.  Pursuant 
to  the  Plan,  all  of  applicant's  assets  were 
liquidated  and  a  check  representing 
each  shareholder's  portion  of  the 
proceeds  was  mailed  on  or  about 
December  27, 1996.  Each  shareholder 
received  proceeds  equal  to  applicant's 
net  asset  value  per  share  immediately 
prior  to  liquidation.  Applicant's 
portfolio  securities  were  all  disposed  of 
in  the  ordinary  course  of  business  at 
prevailing  market  prices,  or  pureuant  to 
valuations  approved  by  applicant's 
Board  of  Directors,  at  usual  and 
customary  brokerage  commissions 
where  commissions  were  charged. 
Applicant  has  made  distributions  in 
complete  liquidation  to  all  its 
securityholders. 

4.  Apphcant  anticipates  liquidation 
expenses  to  be  approximately  530,000. 
which  will  be  borne  by  apphcant's . 
adviser,  Diaz-Verson  Capital 
Investment,  Inc.  The  adviser  has  paid  to 
apphcant  all  unamortized 
organizational  expenses. 

5.  Applicant  has  no  outstanding 
assets,  securityholders,  debts  or 
habihties.  Apphcant  is  not  a  pwuty  to 
any  htigation  or  administrative 
proceeding.  Apphcant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
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those  necessary  for  the  winding  up  of  its 
affairs. 

6.  Applicant  intends  to  file  Articles  of 
Dissolution  with  the  State  of  Maryland. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

IFR  Doc.  97-10796  Filed  4-25-97;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMSSION 

piiliMi  Ho.  34-38S3S;  File  No.  SW-CBOE- 
96-68] 

SeH-Reguiatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  t>y 
ttie  Ctticago  Board  Options  Exchartge, 
Incorporated  Relating  to  RAES  Orders 
That  Are  R*>routed  to  the  Exchange's 
Order  Routing  System 

April  21. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  November 
12. 1996.  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Seciirities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1. 11,  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  an 
interpretation  to  its  Retail  Automatic 
Execution  System  ("RAES")  rule  for 
equity  options  that  specifies  the  trading 
crowd's  firm  quote  obligation  for  RAES 
orders  that  get  re-routed  through  the 
Exchange's  Order  Routing  System.  Also, 
the  Exchange  proposes  to  add  a  rule 
change  clarifying  when  an  order  reaches 
the  trading  station  for  purposes  of  the 
firm  quote  rule.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 


M5U.S.C878«(bMl). 

»17CFR240.19b-». 

'On  February  28, 1997.  the  Exchange  Rled  an 
amendment  to  the  rule  proposal.  See  letter  from 
Tunothy  Thompson,  Senior  Attorney,  CSOE,  to 
)anice  Mitnick,  Attorney,  Division  of  Market 
Regulation.  Commission,  dated  Febniary  28, 1997 
("Amendment  No.  1").  Amendment  No.  1  made 
Mveral  changes  to  the  rule  proposal  in  order  to 
clarify  the  scope  of  the  rule  filing  and  to  conform 
the  rule  language  to  reflect  the  clarifications. 


the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Ptirpose 

The  purpose  of  the  proposed  rule 
change  is  to  specify  the  trading  crowd's 
firm  quote  obligation  for  RAES  orders 
that  get  re-routed  through  the 
Exchange's  Order  Routing  System 
("ORS").  Also,  this  rule  change  clarifies 
the  time  at  which  an  order  reaches  the 
trading  station  for  purposes  of  the 
Exchange's  firm  quote  rule. 

Generally,  under  ordinary  trading 
conditions,  only  customer  market  or 
marketable  limit  orders  are  eligible  to  be 
routed  to  RAES.  When  RAES  receives 
such  an  order,  the  system  automatically 
will  attach  to  the  order  its  execution 
price,  determined  by  the  prevailing 
market  quote  at  the  time  of  the  order's 
entry  to  the  system.  A  buy  order  will 
pay  the  oRer  and  a  sell  order  will  sell 
at  the  bid.  A  market-maker  who  is 
participating  in  the  RAES  system  will  be 
designated  as  contra-broker  on  the  trade. 

In  situations  in  which  the  prevailing 
market  bid  or  offer  is  equal  to  the  best 
bid  or  offer  on  the  Exchange's  books,  the 
RAES  order  generally  will  be  re-routed 
away  fi-ora  RAES  on  ORS,  under  the 
existing  ORS  parameters.^  This  is  done 
because  the  Exchange's  rule  governing 
priority  of  bids  and  offers,  Rule  6.45, 
gives  priority  to  orders  on  the  customer 
limit  order  book  over  any  other  order  at 
the  post.  Therefore,  a  RAES  sell  order 
cannot  be  filled  by  the  RAES  system  at 
a  price  lower  than  or  equal  to  die  best 
book  bid  and  a  RAES  buy  order  cannot 
be  filled  by  the  RAES  system  at  a  price 
higher  than  or  equal  to  the  best  book 
offer.  When  the  RAES  order  is  re-routed 


over  the  ORS,  such  an  order  ordinarily 
will  be  routed  to  a  Floor  Broker  in  the 
crowd  via  a  printer  or  PAR  terminal,  or 
will  be  routed  to  the  firm's  booth. 
Whether  the  order  gets  routed  to  the 
booth  or  to  the  trading  station  is 
determined  by  the  order  routing 
instructions  the  broker's  firm  provides 
to  the  Exchange.  Once  the  Floor  Broker 
receives  the  order,  it  is  his 
responsibility  to  represent  the  order  in 
the  crowd. 

Because  these  re-routed  RAES  orders. 
("RAES  kickouts")  are  generally 
customer  orders  for  ten  contracts  or  less, 
they  are  ordinarily  eligible  for  firm 
quote  treatment  imder  Rule  8.51.'  Rule 
8.51(a)(1)  states  that  a  trading  crowd  is 
required  to  sell  (buy)  at  least  ten 
contracts  at  the  offer  (bid)  which  is 
displayed  when  a  buy  (sell)  customer 
order  "reaches  the  trading  station  where 
the  particular  option  contract  is  located 
for  trading."  Because  the  trading  crowd 
will  be  expected  to  fill  the  first  order  at 
the  price  that  existed  when  the  RAES 
order  was  re-routed  to  the  trading 
station,  it  is  important  that  the  Floor 
Broker  represent  the  order  in  a  timely 
fashion.  Ordinarily,  the  Exchange 
interprets  the  phrase  "when  the  order 
reaches  the  trading  station"  to  mean 
when  the  order  is  represented  in  the 
crowd  by  a  Floor  Broker.  The  Exchange 
proposes  to  incorporate  this 
interpretation  into  Rule  8.51(a)(2). 

In  the  cases  of  RAES  kickouts  that  are 
routed  directly  to  the  trading  station, 
however,  the  Exchange  believes  that  a 
public  customer  should  be  entitled  to 
have  the  order  filled  at  the  bid  or  offer 
\that  existed  at  the  time  the  order  was 
e^ered  into  the  RAES  system,  i.e.,  the 
price  the  order  would  have  received  had 
it  traded  directly  with  the  book."  The 
Exchange  does  not  believe  a  public 
customer  should  have  to  take  the  risk 
that  the  price  will  move  against  it  in  the 
period  between  the  time  the  order  gets 
re-Touted  and  the  time  the  Floor  Broker 
actually  represents  the  order  in  the 
crowd.'  The  Exchange  takes  this  view 
because,  in  the  case  of  RAES  kickouts. 


*  Rule  6.S(b)  provides  an  exception  to  this  rule  for 
options  on  IBM  and  other  option  classes  following 
the  determination  of  special  market  conditions.  See 
Rule  6.8(b). 


'In  some  instances,  the  firm  quote  obligation  for 
a  particular  option  may  be  for  other  than  ten 
contracts.  See  Rule  8.Sl(a). 

*  If  the  market  price  is  better  than  the  guaranteed 
RAES  kickout  price  when  the  order  is  represented 
in  the  crowd,  pursuant  to  Rule  6.73,  the  RAES 
kickout  order  would  be  filled  at  the  market  price. 
See  Amendment  1.  p.  2. 

'  In  the  case  of  an  order  that  the  firm  has  chosen 
to  route  to  the  firm's  booth,  the  Exchange  does  not 
believe  the  trading  crowd  should  bear  the  risk  that 
the  price  will  move  away  from  the  price  that  the 
customer  could  have  received  had  the  order  not 
been  re-routed,  because  of  the  potentially  greater 
delay  in  the  order  being  represented  to  the  crowd. 
In  these  cases,  the  Floor  Broker  will  be  respmnsible 
for  ensuring  that  the  customer's  order  is  represented 
in  a  timely  fashion. 
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the  customer  sending  an  order  to  the 
Exchange  will  have  done  nothing 
different  and  would  have  no  different 
expectations  than  any  other  RAES 
customer  whose  order  was  not  re-routed 
bom  RAES.  The  factor  that  determines 
whether  an  order  gets  re-routed,  the  fact 
that  the  prevailing  market  bid  or  offer 
matches  the  bid  or  offer  on  the  book,  is 
outside  of  the  customer's  control  and  is 
not  likely  to  be  known  by  the  customer. 

The  new  proposed  RAES  kickout 
price  guarantee  will  cover  only  the  "first 
order"  which  is  kicked  out  of  RAES. 
The  "first  order"  is  defined  as  the  first 
order  re-routed  at  a  particular  market." 
It  should  be  noted  that  if  more  than  one 
RAES  order  is  re-routed  at 
approximately  the  same  time  and  at  the 
same  market,  the  rule  change  does  not 
guarantee  that  the  second  order  will  be 
filled  at  the  price  that  existed  at  the  time 
of  the  second  order's  entry  into  the 
RAES  system.  The  price  at  which  the 
second  or  any  subsequent  RAES  kickout 
order  would  be  filled  may  be  better  or 
worse  than  the  price  at  which  the  first 
RAES  kickout  order  for  up  to  ten 
contracts  was  filled.  Consistent  with  the 
terms  of  Rule  8.51 .  the  trading  crowd    • 
would  be  entitled  to  change  the  quotes 
after  the  first  order  of  up  to  ten  contracts 
had  been  traded  at  that  price. 

The  Exchange  believes  that  it  is 
appropriate  to  extend  the  price 
guarantee  for  the  first  RAES  kickout 
order  only."  The  Exchange  notes  that 
most  RAES  kickout  situations  involve 
only  one  order  which  is  kicked  out  of 
RAES.  Thus,  the  limit  of  the  guarantee 
to  the  first  order  is  not  an  issue  in  those 
situations.  Additionally,  in  situations 
where  there  is  more  than  one  kickout  at 
a  certain  price,  the  market  in  these 
optipns  is  likely  very  busy  and  floor 
brokers  may  as  a  practical  matter  be 
incapable  of  representing  these  kicked 
out  orders  immediately.  In  proposing  to 
limit  the  guarantee  to  the  first  order,  the 
Exchange  weighed  the  benefits  of  this 
guarantee  against  the  potential 
disruptive  effect  of  numerous  orders 
kicked  out  of  RAES  within  a  second  or 
two  of  each  other.  If  the  guarantee  were 
extended  to  all  orders  that  are  rejected 
at  that  price,  the  market-makers  would 
be  forced  to  fill  these  customer  orders  at 
quotes  that  might  no  longer  reflect 
current  market  situations  by  the  time 
the  floor  broker  was  able  to  represent 
the  orders.  In  any  event,  the  orders  that 
do  not  get  filled  at  the  guaranteed  RAES 
kickout  price  will  be  entitled  to  be  filled 
at  the  disseminated  maricet  quotes  at  the 
time  they  are  represented  in  the  crowd. 


*  See  Amendment  1,  p.l. 
*See  Amendment  1,  p.2. 


which  may  be  better  than  the 
guaranteed  RAES  kickout  price.>° 

2.  Statutory  Basis 

By  clarifying  the  terms  of  one  current 
rule  and  changing  another  rule  to  add 
further  protections  to  public  customer 
orders,  the  proposed  rule  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  states  that  it  believes 
that  the  proposed  rule  change  will 
impose  no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  tq  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  ^t 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-96-68  and  should  be 
submitted  by  May  19, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^Sarel  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-10795  Filed  4-25-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38536;  File  No.  SR- 
MBSCC-07-02] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Rling 
of  a  Proposed  Rule  Change  Relating  to 
the  Valuation  of  Securities  Deposited 
as  Collateral  in  the  Participants  Fund 
To  Satisfy  Daily  Margin  Requirements 

April  22, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").*  notice  is  hereby  given  that  on 
February  12. 1997.  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBSCC-97-02)  as 
described  in  Items  I.  n.  and  m  below, 
which  items  have  been  prepared 
primarily  by  MBSCC.  The  Commission 
is  pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
MBSCC's  metl^od  of  determining  the 
value  of  securities  deposited  as 
collateral  in  the  participants  fund  to 
satisfy  the  MBSCC  margin  requirement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  writh  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


>■>  See  Amendment  1,  p.2. 


"  17  CFR  20O.3O-3(a)(12). 
<  15  U.S.C  78s(b)(l). 


.1  D :-A. 


/sn      ^T.       n4 
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may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Reffilatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

MBSCC's  rules  allow  participants  to 
satisfy  their  margin  requirements  by 
depositing  approved  forms  of  collateral 
such  as  cash,  securities,^  and  letters  of 
credit  into  the  participants  fund. 
According  to  MBSCC,  historically, 
participants  preferred  using  letters  of 
credit  as  collateral  to  satisfy  their 
margin  requirement.  Securities  had 
represented  only  a  small  portion  of 
participant  fund  deposits.  However, 
recently  securities  have  become  the 
dominant  form  of  acceptable  collateral 
used  by  participants  to  satisfy  their 
margin  requirements.  In  1996,  securities 
constituted  approximately  73  percent  of 
total  deposits  to  the  participants  fund. 
As  a  resuh  of  this  increased  use  of 
securities,  MBSCC  reappraised  the  value 
attributed  to  this  form  of  collateral. 

Currently,  mortgage-backed  securities 
are  credited  at  the  lesser  of  par  or 
current  market  value,  while  Treasury 
securities  are  valued  at  current  market 
value.  Both  types  of  seouities  are 
revalued  daily  and  analyzed  for  pending 
maturity. 

The  proposed  rule  change  will  amend 
MBSCC's  valuation  of  securities  by 
using  the  security's  remaining  maturity 
to  determine  the  value  attributable  to 
the  security.  When  a  security  has  a 
remaining  maturity  of  greater  than  one 
year,  the  proposed  rule  change  requires 
MBSCC  to  value  mortgage-backed 
securities  at  the  lesser  of  par  or  95 
percent  of  the  cvurent  market  value  and 
Treasury  securities  at  95  percent  of  their 
current  market  value.  If  a  seciirity's 
remaining  maturity  is  less  than  one 
year,  the  proposed  rule  change  requires 
MBSCC  to  value  mortgage-backed 
securities  at  the  lesser  of  par  or  the 
current  market  value  and  Treasury 
securities  at  the  current  market  value. 
MBSCC  will  continue  to  revalue 
securities  daily  and  analyze  them  for 


pending  maturity  before  the  depositing 
participant  is  credited.* 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act.*  and  the  rules  and  regulations 
promulgated  thereunder  because  it  will 
assure  the  safeguarding  of  seciuities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  the  MBSCC 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oi^ganization  consents,  the  Commission 
wUl:  (a)  By  order  approve  such 
proposed  rule  change,  or  (b)  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be    - 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


'The  Commission  has  modified  the  text  of  the 
•lunmarie*  submitted  by  MBSCC 

'  Sectirities  acceptable  as  collateral  included 
direct  obligations  of  the  United  States  (Treasury 
Bills.  Treasury  Notes,  and  Treasury  Bonds) 
("Treasury  securities")  and  mortgage-backed 
securities  (Covenunent  National  Mortgage 
Association  securities.  Federal  National  Mortgage 
Association  securities,  and  Federal  Home  Loan 
Mortgage  Cotporalion  sacuritiM). 


*  Because  par  value  for  mortgage-backed 
securities  is  SlOO,  the  proposed  rule  change  will 
apply  a  five  percnet  haircut  only  to  those  mortgage- 
backed  securities  that  have  a  current  market  value 
of  SI  OS  or  less.  For  example,  a  mortgage-backed 
security  with  a  current  market  value  exceeding 
S105  is  and  will  continue  to  be  revalued  to  a  par 
value  of  SlOO.  However,  a  mortgage-backed  security 
with  a  current  market  value  of  SlOS  will  now  be 
revalued  to  S99.7S  or  95  percent  of  current  market 
value.  Similarly,  a  mortgage-backed  security  with  a 
current  niarket  value  of  $99  will  be  revalued  to 
S94.05. 

»15U.S.C78q-l(bX3KF). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written         ^ 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-97- 
02  and  should  be  submitted  by  May  16. 
1997. 

For  the  Comrnission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  97-10793  Filed  4-25-97;  8:45  am] 
MLUNQ  coot  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RateaM  No.  34-38534;  Fll*  No.  SR-NASO- 
•7-41] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Registration 
Category,  Study  Outiina  and 
Specifications  for  Series  55 
Examinations,  Equity  Trader 

April  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  26, 
1997,  the  NASD  Regulation,  Inc. 
("NASD  Regulation")  filed  v«th  the 
Seciuities  and  Exchange  (Dommission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On  April 
11, 1997,  NASD  Regulation  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.'  The  Commission  is  publishing 


•  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C  78s(b)(l). 
» 17  CFR  240. 19b-«. 

>  See  letter  from  Craig  L  l,andauer.  Associate 
General  Counsel,  NASO  Regulation  to  Yvonne 
Fraticelli,  Attorney,  Division  of  Market  Regulation 
("Division").  SEC,  dated  April  11. 1997 
("Amendment  No.  1").  In  Amendment  No.  1,  NASD 
Regulation  clarified  that  individuals  who  have  been 
"grandbtbered"  from  taking  either  the  General 
Securities  Representative  Examination  (Series  7)  or 
the  Limited  Representative-Corporate  Securities 
Examination  (Series  62)  will  not  be  required  to  take 
either  examination  to  qualify  to  take  the  Series  S5 
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this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Qigonization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
proposes  to  amend  NASD  Rule  1032. 
'  'Categories  of  Representative 
Registration,"  to  add  a  new  registraticm 
category,  Equity  Trader  (Series  55). 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

Rule  1032.  Categories  of  Representative 
Registration 

(f)  Limited  Representative — Equity 
Trader 

(1)  Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  a  representative  as  defined 
in  Rule  1031  must  register  with  the 
Association  as  a  Limited  Representative- 
Equity  Trader  if,  with  respect  to 
transactions  in  equity,  preferred  or 
convertible  debt  securities  effected 
otherwise  than  on  a  securities  exchange, 
such  person  is  engaged  in  proprietary 
trading,  the  execution  of  transactions  on 
an  agency  basis,  or  the  direct 
supervision  of  such  activities,  other  than 
any  person  associated  with  a  member 
whose  trading  activities  are  conducted 
principally  on  behalf  of  an  investment 
company  that  is  registered  with  the 
Securities  and  Exchange  Commission 
pursuant  to  the  Investment  Company 
Act  of  1940  and  that  controls,  is 
controlled  by  or  is  under  common 
control,  with  the  member. 

(2)  Before  registration  as  a  Limited 
Representative — Equity  Trader  as 
defined  in  subparagraph  (1)  hereof  may 
become  effective,  an  applicant  must: 

(A)  be  registered  pursuant  to  Rule 
1032,  either  as  a  General  Securities 
Representative  or  a  Limited 
Representative — Corporate  Securities: 
and 

(B)  pass  an  appropriate  (Salification 
Examination  for  Limited 
Representative — Equity  Trader.  Any 
person  who  has  filed  an  application  to 
take  this  examination  by  (date  thirty 
(30)  days  after  the  effective  date  of  this 
rule)  must  pass  the  examination  by  (24 
months  after  effective  date  above).  Any 
person  who  is  eligible  for  this  extended 
qualification  period  and  who  fails  this 
examination  during  such  twenty-four 
(24)  month  time  period  must  wait  (30 
days  from  the  date  of  failure  to  take  the 
examination  again.  Any  person  who 


files  an  application  to  take  this 
qualification  examination  after  (date 
thirty  (30)  days  after  the  effective  date 
of  this  rule)  must  pass  this  examination 
before  conducting  such  activities  as 
described  in  paragraph  (f)(1)  above.  In 
no  event  may  a  person  who  is  eligible 
for  the  extended  qualification  period 
function  as  an  Equity  Trader  beyond  the 
24-month  period  without  having 
successfully  passed  the  appropriate 
qualification  examination. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

It  is  the  NASD's  responsibility  under 
Section  15A{g)(3)  of  the  Act «  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  NASD  members. 
Pursuant  to  this  statutory  obligation,  the 
NASD  has  developed  examinations  and 
administers  examination  developed  by 
other  self-regulatory  organizations 
designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  leveb  of  competence 
and  knowledge. 

hi  1995,  the  NASD's  Market 
Surveillance  staff  and  the  NASD's 
National  Business  Conduct  Committee 
("NBCC")  became  concerned  about  the 
escalating  number  of  rule  violations  by 
traders  conducing  market  making  and 
principal  trading  functions  in  both  the 
Nasdaq  Market  and  over-the-coimter 
("OTC")  equity  trading  markets.  With 
the  vi6w  that  better  training  and 
qualification  of  traders  was  necessary, 
the  NASD's  Market  Surveillance  staff 
conducted  an  assessment  of  how  traders 
are  prepared  to  carry  out  the  role  of 
trading  and  market  making  in  equity 
securities  by  visiting  member  finns  and 
discussing  the  issue  with  several  senior 
managers  of  the  Association  and  several 
members  of  the  NASD's  Market 
Surveillance  Committee.  In  particular. 


the  NASD  staff  discussed  v«dth  these 
parties  a  qualification  examination 
requirement  designated  sptecifically  for 
traders.  The  parties  contacted  supported 
the  establishment  of  a  qualification 
examination  for  traders. 

This  proposed  rule  change  will 
estabUsh  a  registration  category  (Series 
55)  and  qualification  examination  for 
equity  traders.  Paragraph  (1)  of 
proposed  NASD  Rule  1032(f)  defines  the 
scope  of  the  requirement  to  include 
market  makers,  agency  traders  and 
proprietary  traders  in  equity  or 
convertible  debt  securities.  The 
inclusion  of  convertible  debt  securities  ' 
reflects  that  fact  that,  imder  certain 
conditions,  convertible  debt  securities 
trade  similarly  to  equity  security  and 
many  of  the  same  regulatory  issues  and 
concerns  apply  to  trading  in  both  types 
of  securities. 

This  paragraph  also  contains  an 
exemption  for  traders  whose  principal 
activities  are  executing  orders  on  behalf 
of  an  affiliated  investment  company 
which  is  registered  with  the 
Commission  under  the  Investment' 
Company  Act  of  1940.  This  exemption 
is  intended  to  reflect  the  reality  that 
such  traders  are  generally  in  the  same 
position  as  buy-side  professionals 
employed  within  investment 
companies,  who  would  not  be  subject  to 
the  examination  requirement. 

Paragraph  (2)  of  proposed  NASD  Rule 
1032(f)  establishes  that  an  individual 
must  be  registered  as  either  a  Series  7 
or  Series  62  representative  in  addition 
to  passing  the  Series  55  Examination 
before  he  can  be  registered  in  the  Series 
55  category.^  This  requirement  is 
consistent  with  the  requirements 
applicable  to  other  specialized 
leastration  categories. 

Paragraph  (2)  does  not  have  a 
"grandfather"  provision.  The  NASD 
believes  that  such  a  provision  is  not 
appropriate  due  to  the  uneven 
knowledge  of  existing  rules  among 
traders  as  well  as  the  large  niunber  of 
rule  and  structural  changes  occurring  in 
the  equity  markets.  The  proposed  rule 
provides  that  presently  registered 
traders  must  pass  the  qualification 
examination  vdthin  two  years  of  the 
effectiveness  of  the  rule.  The  two  year 
time  period  is  intended  to  provide 


examination  curtenUy  proposed  by  NASD 
Regulation. 


♦15U.S.C78o-3(g)(3). 


'Pursuant  to  a  telephone  conversation  between 
Craig  L.Landauer,  Associate  General  Counsel, 
NASD  Regulation  and  Yvonne  Fraticelli.  Attorney, 
Division,  SBC,  on  April  7, 1997,  Commission  staff 
has  replaced  the  woid  "exclusion"  with  the  word 
"inclusion." 

*  Under  the  proposal,  individuals 
"grandbthered"  from  taking  either  the  Series  7  or 
Series  62  examinations  will  not  be  required  by  the 
proposal  to  take  either  examination  to  qualify  to 
take  the  proposed  Series  55  examination.  See 
Amendment  No.  1,  supm  note  3. 
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traders  sufficient  time  to  study  and  pass 
the  examination.  This  time  period  also 
takes  into  consideration  that  some 
traders  with  many  yeara  of  experience 
in  the  securities  industry  may  not  have 
been  required  to  take  either  the  Series 
7  or  Series  62  examinations. 

This  examination  will  consist  of 
ninety  questions,  and  candidates  will 
have  three  houjs  to  complete  the 
examination.  The  passing  score  for  the 
examination  will  be  70%. 

The  NASD  beheves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6) '  and 
15A(g)(3)  >  of  the  Act  in  that  the  NASD 
is  required  to  prescribe  standards  of 
training,  experience  and  competence  for 
persons  associated  with  NASD 
members.  Pursuant  to  this  statutory 
obligation,  the  NASD  develops  and 
administers  examinations  to  establish 
that  persons  associated  Mdth  NASD 
members  have  attained  specified  levels 
of  competence  and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rtile  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiiBCtivencaB  of  the 
Pn^KMcd  Rule  Change  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Regiater  or  wdthin  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Sods  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consent,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  finm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  cop)ring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-21  and  should  be 
submitted  by  May  19.  1997. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authwity." 

Margaret  R  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-10794  Filed  4-25-97;  8.45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raiaaaa  No.  34-38637;  FUe  No.  SR-NASO- 
•7-11] 

Self>R6gulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Release  of  Disciplinary 
Infomurtion 

April  22, 1997. 

I.  Introduction 

On  February  11. 1997,  the  NASD 
Regulation.  Inc.  (NASD  RegulaUon") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  a  proposed  rule 
change  consisting  of  an  Interpretation 
on  the  Release  of  Disciplinary 
Information  in  iMS3\0-2  of  the  Rules 
of  the  National  Association  of  Securities 
Dealer's,  Inc.  ("NASD").  On  March  10, 
1997,  NASD  Regulation  filed  with  the 
Commission  Amendment  No.  1.  The 
proposed  rule  change  and  Amendment 
No.  1  were  pubUshed  for  comment  in 
the  Federal  Register.^  One  comment 


letter  was  received.^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  NASD's  Public  Disclosure 
Program  ("Program")  currendy  provides 
through  the  Central  Registration 
Depository  ("CRD")  a  synopsis  of  all 
pending  NASD  disciplinary  information 
regarding  membere  and  associated 
persons,  including  information  on 
disciplinary  complaints  *  when  they  are 
issued  by  the  Association  and 
disciplinary  decisions  when  they  are 
issued  by  any  Committee  or  Board  of  the 
Association.  Recently,  the  Commission 
approved  an  amendment  that  requires 
the  Association  to  provide  copies  of 
disciplinary  complaints  and  decisions 
upon  request.* 

The  Interpretation  on  the  Release  of 
Disciplinary  Information 
("Interpretation"),  contained  in  IM- 
8310-2,"  currently  permits  the 
Association  to  issue  information 
regarding  certain  specified  significant 
disciplinary  decisions  when  they 
become  final.'  The  specified  decisions 
are  limited  to  those  diat  impose 
sanctions  of  a  suspension,  bar  or  fine  of 
$10,000  or  more. 

The  Program  has  expanded  to  now 
provide  a  synopsis  of  all  pending  NASD 
disciplinary  information  regarding 
members  and  associated  persons, 
including  information  on  the  filing  of 
disciplinary  complaints.  While  the 
information  is  available  through  CRD, 
concerns  have  been  raised  because  there 
is  a  disparity  in  accessability  of  the 
information.  The  NASD  does  not 
publish,  to  the  membership  or  the  press, 
the  issuance  of  a  significant  complaint 
regarding  a  member  or  associated 
person  with  whom  the  individual  does 


'15U.&C78o-3(bX6). 
•15U.S.C7ao-3(g)(3). 


•17  CFR  200.3O-3UM12). 
>lSU.S.C78s(b)(l)(1988). 
'  See  Sectiritim  Exchange  Act  Release  No.  38350 
(March  10. 1997),  62  FR  12S66  (March  18. 1997). 


'  See  lener  from  Steven  Alan  Bennett.  Senior  Vice 
President  and  General  Counsel,  Bank  One 
Corporation,  to  Mr.  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission,  dated  April 
7, 1997,  supporting  the  proposed  rule  change  and 
Amendment  No.  1. 

*This  rule  filing  relates  to  "disciplinary 
complaints,"  and  does  not  address  "customer 
complaints." 

'  See,  Securities  Exchange  Act  Release  No.  37797 
(October  9,  1996);  61  FR  53964  (October  16,  1996). 

*The  Interpretation  was  previously  cited  as 
"Resolution  of  the  Board  of  Govemora — Notice  to 
Membenhip  and  Press  of  Suspensions,  Expulsions. 
Revocations,  and  Monetary  Sanctions  and  Release 
of  Certain  Information  Regarding  Disciplinary 
History  of  Members  and  Their  Associated  Persons" 
and  appeared  after  paragraph  2301  of  the  NASO 
Manual,  following  Article  V.  Section  1  of  the  Rules 
of  Fair  Practice. 

'The  publication  of  information  is  normally  done 
through  a  monthly  press  release  containing 
information  about  significant  disciplinary  actions 
that  have  become  final  during  the  preceding  month. 
In  addition,  a  more  detailed  press  release  may  be 
issued  on  a  more  expedited  basis  about  a  case  of 
particular  importance. 


business.  Moreover,  the  current 
provisions  of  IM-8310-2  do  not  permit 
the  Association  to  be  pro-active  in 
providing  notification  to  the 
membership  and  the  press  of  non-final 
disciplinary  decisions  and  does  not 
permit  the  Association  to  publicize 
other  (final  or  non-final)  disciplinary 
decisions  that  do  not  meet  the  current 
publication  criteria,  but  that  nonetheless 
involve  a  significant  policy  or 
enforcement  issue  that  should  be 
brought  to  the  attention  of  the  pubUc. 

In  considering  this  issue,  NASD 
Regulation  believes  that  the  interests  of 
the  public  in  obtaining  improved  access 
toinformation  concerning  significant 
disciplinary  matters  must  be  balanced 
against  the  legitimate  interests  of 
respondents  not  to  be  subject  to  imfair 
pubhcity  concerning  unadjudicated 
allegations  of  violations  (i.e..  ■ 
complaints)  and  non-final 
determinations  of  violations  (i.e.,  non- 
final  decisions).  Proposed  Interpretation 
IM-8310-2  seeks  to  balance  these 
interests  by  authorizing  the  Association 
to  release  information  on  disciplinary 
matters  that  could  most  significantly 
affect  investors'  interest  and  by 
enhancing  the  disclosure  accompanying 
the  release  of  disciplinary  information. 

The  Association  would  be  authorized 
to  release  information  on  those 
disciplinary  complaints  that  present  the 
most  significant  investor  protection 
issues,  i.e.  violations  of  anti-fraud,  anti- 
manipulation,  and  sales  practices  rules 
that  affect  investors.  In  addition,  the 
Association  would  be  authorized  to 
release  to  the  pubUc  information  the 
President  of  NASD  Regulation 
determines  should  be  publicized  in  the 
pubUc  interest  as  well  as  information  on 
any  NASD-initiated  "  disciplinary 
complaint  that  contains  an  allegation  of 
a  violation  of  a  specifically  identified 
statute,  rule  or  regulation  of  the  SEC, 
NASD,  or  Municipal  Securities 
Rulemaking  Board  ("MSRB") » that  is 
determined  by  the  NASD  Regulation 
Board  of  Directors  to  involve  serious 
misconduct  that  affects  investors 
("Designated  Rules").»o  The  Association 


*  With  respect  to  the  methodology  for  the  release 
of  information  on  complaints  and  decisions,  it  is 
anticipated  that  information  will  be  released 
through  an  omnibus  press  release  (that  is 
subsequently  included  in  an  NASD  Notice  to 
Members),  a  press  release  on  an  individual  matter, 
or  through  the  NASD  Regulation  WebSite. 

*NASD  Regulation  maintains  the  authority  and 
responsibility  to  enforce  compliance  with  MSRB 
rules  with  respiect  to  member  firms. 

">NASD  Regulation  proposed  a  list  of  Designated 
Rules  that  included  those  SEC.  NASD,  and  MSRB 
rules  that  prohibit  significant  fraudulent  activity  or 
egregious  conduct.  The  list  of  Designated  Rules  was 
published  in  Securities  Exchange  Act  Release  No. 
38360  (March  10,  1997),  62  FR  12S66  (March  18, 
1997).  In  addition,  the  list  of  Designated  Rules  will 


would  also  be  authorized  to  release 
information  on  final  and  non-final 
disciplinary  matters  that:  (1)  Meet  the 
current  criteria  for  significant 
disciplinary  decisions;  (2)  meet  the 
specific  criteria  proposed  for 
disciplinary  complaints,  or  (3)  the 
President  of  NASD  Regulation 
determines  should  be  publicized  in  the 
public  interest. 

The  proposal  also  provides  for,  in 
limited  circumstances,  the  release  of 
information  on  disciplinary  complaints 
that  contain  allegations  of  violations  of 
other  rules  and  regulations  not  included 
on  the  list  of  Designated  Rules,  but 
nonetheless  involve  serious  misconduct 
that  could  affect  investors.  Proposed 
Interpretation  IM-8310-2  would 
authorize  the  President  of  NASD 
Regulation  to  issue  information  on  any 
complaint  or  group  of  complaints  that 
involve  a  significant  policy  or 
enforcement  determination  where  the 
release  of  the  information  is  deemed  to 
be  in  the  public  interest. 

In  order  to  ensure  that  the  appropriate 
disclosures  accompany  information  on 
any  disciplinary  complaint,  NASD 
Regulation  proposed  to  require  that  any 
disciplinary  complaint  be  accompanied 
by  a  disclosiue  regarding  the  status  of 
the  complaint.  The  Interpretation 
currently  requires  disclosure  that  "the 
issuance  of  a  disciplinary  complaint 
represents  the  initiation  of  a  formal 
proceeding  by  the  Association  in  which 
findings  as  to  the  allegations  in  the 
complaint  have  not  been  made  and  does 
not  represent  a  decision  as  to  any  of  the 
allegations  contained  in  the  complaint." 
The  proposed  amendment  would 
expand  this  disclosure  to  include  the 
following  statement:  "Because  this 
complaint  is  imadjudicated,  yoii  may 
wish  to  contact  the  respondent  before 
drawing  any  conclusions  regarding  the 
allegations  in  the  complaint."  NASD 
Regulation  beheves  that  this  disclosure 
will  help  to  enable  recipients  of  the 
information  to  view  it  in  an  appropriate 
context  and,  thereby,  provide 
appropriate  protections  to  the 
respondent.'* 

with  respect  to  non-final  disciplinary 
decisions,  NASD  Regulation  proposed 
to  amend  the  Interpretation  to  require 
that  the  current  significance  test  for 


be  published  in  the  Notice  to  Members  announcing 
the  approval  of  this  rule  proposal.  In  the  future,  any 
changes  to  the  list  will  be  filed  with  the 
Commission  as  a  proposed  rule  change  in 
accordance  with  Rule  19b— t(e)(l).  In  addition,  the 
changes  to  the  list  will  be  published  by  the 
Association  in  a  Notice  to  Members. 

"  While  the  Association  receives  request  for 
disciplinary  information  from  either  telephonic 
inquiries  or  written  inquiries,  the  requested 
information  is  released  in  written  form  and  will  be 
ac(»mpanied  by  the  disclosure. 


release  of  information  on  final  decisions 
also  be  applied  to  the  release  of 
information  on  non-final  decisions — 
with  the  additional  requirement  that 
non-final  decisions  be  accompanied  by 
appropriate  disclosures  as  to  the  status 
of  the  case.>2  ^  ^  result  of  these 
changes,  the  Association  would  be 
authorized  to  release  information  on 
non-final  disciplinary  decisions  that 
impose  monetary  sanctions  of  SI 0,000 
or  more,  penalties  of  expulsion, 
revocation,  suspension,  or  a  bar  from 
being  associated  with  member  firms. 

Association  would  be  authorized  to 
release  information  on  non-final 
disciplinary  decisions  that  impose 
monetary  sanctions  of  $10,000  or  more, 
penalties  of  expulsion,  revocation, 
suspension,  or  a  bar  from  being 
associated  with  member  firms. 

In  addition,  the  proposal  woiUd 
require  the  release  of  information  on  all 
non-final  and  final  decisions  that 
contain  allegations  of  a  Designated  Rule 
violation,  regardless  of  the  extent  to  the 
sanction  or  whether  any  sanction  had, 
in  fact,  be«i  imposed.  NASD  Regulation 
believes  that  where  information  on  a 
disciplinary  complaint  is  released 
because  it  includes  an  allegation  of  a 
violation  of  one  or  more  Designated 
Rules,  information  on  the  decision 
involving  the  same  matter  should  also 
be  released  based  on  the  same  public 
pohcy  interests  that  justify  the  release  of 
compUant  information — regardless  of 
whether  the  decision  results  in  the 
finding  of  a  violation  and  the  imposition 
of  sanction,  a  dismissal  of  the  allegation, 
or  a  reversal  of  earUer  findings. 

NASD  Regulation  also  proposed 
amending  the  provision  regarding 
waiving  the  release  of  information  in  a 
particular  case  where  the  release  of  the 
information  would  be  deemed  to  violate 
fundamental  notions  of  fairness  or  work 
an  injustice.  The  proposed  amendment 
transfers  the  authority  to  grant 
exceptions  from  the  Board  of  Governors 
of  the  NASD  to  the  National  Business 
Conduct  Committee  ("NBCC"),  in  order 
to  facilitate  consideration  of  any 
application  for  an  exception  pursuant  to 
the  standard  NBCC  review  procedures 
for  motions  by  respondents. 

m.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Exchange  Act  and  the  rules  and 
regulations  thereunder  apphcable  to  the 
NASD,  hi  particular.  Section  15A(b)(6) 


"As  proposed,  paragraph  (c)  of  Interpretation 
IM-8310-2  would  be  redesignated  as  subparagraph 
(d)(1)  and  the  provisions  that  currently  prevent  the 
Association  from  releasing  information  on  non-final 
disciplinary  decisions  would  be  deleted. 
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of  the  Exchange  Act  ^^  requires  that  the 
rules  of  a  national  saciuities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  NASD 
Regulation's  proposal  to  expand  the 
Association's  authority  to  release 
information  on  significant  disciplinary 
complaints  and  significant  final  and 
non-final  disciplinary  decisions  is 
consistent  with  the  Association's 
obligations  to  protect  investors  and  the 
pubhc  interest. 

The  Commission  believes  investor 
confidence  in  NASD  members  will  be 
enhanced  because  more  information 
will  be  available  to  the  public  under  the 
proposed  Interpretation.  Moreover,  the 
Commission  believes  that  providing  the 
public  with  more  complete  information 
on  the  disciplinary  history  of  NASD 
members  will  aid  investors  in  making 
informed  decisions  with  respect  to 
choosing  a  broker. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act 
that  the  proposed  rule  change  and 
Amendment  No.  1  (SR-NASD-97-11) 
be  and  hereby  is  approved.  The 
Interpretation  IM-8310-2  should 
become  effective  30  days  after  the  date 
a  Notice  to  Members  is  issued 
announcing  adoption  of  the  proposed 
rule  change  and  containing  the  list  of 
Designated  Rules.  The  Notice  to 
Members  shall  be  issued  within  45  days 
of  pubUcation  of  this  approval  order  in 
the  Federal  Register. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

(FR  Doc.  97-10882  Filed  4-25-97;  8:45  ami 
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[Release  No.  34^38530;  FHe  No.  SR-PSE- 
97-01] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange  Incorporated;  Order 
Granting  Approval  to  Proposed  Rule 
Change,  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1,  Relating  to  the 
Exchange's  Limitation  of  Liability  in 
Connection  With  Indexes  on  Which 
Options  Are  Listed  or  Traded  on  the 
Exchange 

April  21, 1997. 

Chi  January  13, 1997,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  And  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
clarify  the  scope  of  the  Exchange's  rule 
concerning  the  Limitation  of  Uability  of 
the  Exchange,  its  affiliates,  index 
Ucensors,  and  administrators  in 
connection  with  indexes  on  which 
options  are  Usted  or  traded  on  the 
Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  13. 1997.3  Nq 
comments  were  received  concerning  the 
proposal.  Chi  February  18. 1997.  the  PSE 
submitted  Amendment  No.  1.  This  order 
approves  the  proposal  as  amended.^ 

PSE  Rule  7.13  currently  provides  that 
the  Exchange  shall  have  no  liability  for 
damages,  claims,  losses,  or  expenses 
caused  by  any  errors,  omissions  or 
delays  in  calculating  or  disseminating 
the  index  value.  The  proposed  rule 
change  deletes  this  rule  and  replaces  it 
with  one  that  defines  the  scope  of  the 
Exchange's  limited  liability  more 
clearly.'  In  addition  ,  the  proposal 


extends  the  limited  liability  provisions 
to  any  affiliates  of  the  Exchange  as  well 
as  any  "Index  Licensor"  or 
"Administrator."  •  However,  in  order  to 
conform  its  limitation  of  liability 
provisions  to  those  of  other  self- 
regulatory  organizations  ("SROs"),  the 
PSE  represented  that  it  will  not  rely  on 
this  rule  to  limit  its  liability  for 
intentional  misconduct  or  for  any 
violation  of  the  federal  securities  laws.' 

The  Communication  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)." 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5) "  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  prevent  fi^udulent  and 
manipulative  acts.  and.  in  general,  to 
protest  investors  and  the  public 
interest.^" 

The  Commission  finds  that  the 
proposed  limitation  of  liability  language 
will  provide  the  PSE  with  protection 
that  is  substantively  similar  to 
protection  already  afforded  other  self- 
regulatory  organizations.  11 


"15U.S.C.8780-3. 

« 17  CFR  200.3O-3(aXl2)  (19M). 


'  15  U.S.C  78«(b)(l). 
'17CFll240.19(>-«. 

'  Securities  Exchange  Act  Release  No.  38253  (Feb. 
6,  1997),  62  FR  6825. 

■•  Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  PSE.  to  Anthony  P.  Pecora. 
Attorney,  Division  of  Market  Regulation.  SEC  dated 
February  13, 1997  ("Amendment  No.  1"). 

>  Specifically,  the  propoaal  provides  that  neither 
the  Exchange,  any  affiliate,  nor  any  Index  Licensor 
or  Administrator  shall  have  any  liability  for  any 
loss,  damages,  claim,  or  expense  arising  from  or 
occasioned  by  any  inaccuracy,  error,  or  delay  in,  or 
omission  of  or  from,  (i)  Any  index  and  basket 
infonnation  or  (ii)  the  collection,  calculation, 
compilation  maintenance,  reporting  or 
dissemination  of  any  index  or  any  index  and  basket 
information,  resulting  either  from  any  negligent  act 
or  omission  by  the  Exchange,  any  affiliate  or  any 
Index  Licensor  or  Administrator  or  from  any  act, 
condition  or  cause  beyond  the  reasonable  control  of 
the  Exchange,  any  affiliate  or  any  Index  Licensor  or 


Administrator,  including,  but  not  limited  to,  flood, 
extraordinary  weather  conditions,  earthquake  or 
other  act  of  God.  Rre.  war,  insurrection,  riot,  labor 
dispute,  accident,  action  of  govenmient, 
communications  or  power  bilure,  or  equipment  or 
software  malfunction.  In  addition,  the  proposed 
rule  change  sutes  that  these  parties  disclaim  all 
applicable  warranties  with  respect  to  any  basket  or 
stocks  or  index  traded  on  the  Exchange. 

The  proposal  deftnes  "Index  and  basket 
information"  aa  (a)  infonnation  relating  to  the 
inclusion  and  relative  representation  of  stocks  in 
any  index  from  which  a  basket  is  derived,  such  an 
index's  values,  a  basket's  component  stocks,  the 
tveigbted  summation  of  the  bids  or  offers  of  a 
basket's  component  stocks,  and  basket  and 
component  stock  last  sale  and  quotation 
information  and  (b)  other  information  relating  to  a 
liasket  or  its  index. 

*The  proposal  defines  an  "Index  Licensor"  or 
"Administrator"  as  any  person  who:  (a)  licenses  to 
the  Exchange  the  right  to  use  (i)  an  index  that  is 
the  basis  for  determining  the  inclusion  and  relative 
representation  of  a  basket's  component  stocks  or  (ii) 
any  trademark  or  service  mark  associated  with  such 
an  index:  (b)  collects,  calculates,  complies,  reports 
and/or  maintains  such  an  index,  or  index  and 
basket  information  relating  to  such  an  index;  (c) 
provides  facilities  for  the  dissemination  of  index 
and  basket  infonnation:  and/or  (d)  is  responsible  for 
any  of  the  activities  described  above. 

'Amendment  No.  1,  supra  note  4. 

•15U.S.C.  78f{b). 

•15U.S.C78f(bK5). 

">In  approving  this  rule,  the  Conunission  notes 
that  it  has  coruidered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation, 
consistent  writh  Section  3  of  the  Act  15  U.S.C 
78c(f). 

> '  See  American  Stock  Exchange  Rules  902C  and 
1003:  Chicago  Board  Options  Exchange  Rule  24.14; 


Additionally,  because  the  PSE 
represents  that  the  proposed  rule  change 
cannot  be  used  to  Ihnit  its  liability  for 
intentional  misconduct  or  for  any 
violations  of  the  federal  securities  laws, 
the  Commission  believes  the  proposal 
will  protect  investors  and  the  public 
interest,  while  also  serving  to  facilitate 
transactions  in  securities.  For  example, 
by  defining  the  scope  of  potential 
liability  more  clearly,  entities  will  not 
be  discouraged  from  creating  new 
products  or  calculating  and 
disseminating  settlement  values.^* 
Therefore,  derivative  products,  which 
provide  hedging  or  other  economic 
func:tions.  should  remain  available  to 
investors. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  simply  clarifies  that 
the  Exchange  will  interpret  its 
limitation  of  liability  provisions  in  a 
manner  that  is  consistent  with  other 
SROs'  interpretations  of  their  limited 
liability  rules.  Furthermore,  this 
interpretation  has  been  published  in  the 
Federal  Register  on  several  occasions 
for  the  full  comment  period,  and  no 
comments  have  ever  been  received.  For 
these  reasons,  the  Commission  finds 
that  accelerating  approval  of 
Amendment  No.  1  is  consistent  with 
Section  6  and  Section  19(b)(2)  of  the 
Act." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  Iwtween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 


New  York  Stock  Exchange  Rule  702(b):  and 
Philadelphia  Stock  Exchange  Rule  1057. 

"  See  Securities  Exchange  Act  Release  No.  34125 
(May  27, 1994).  59  FR  29307  (approving  File  No. 
SR-Amex-93— 41):  Securities  Exchange  Act  Release 
No.  38041  (Dec  11. 1995).  61  FR  66721  (approving 
File  No.  SR-PhU-«6-ll). 

"  15  U.S.C  78f  and  788(b)(2). 


inspection  and  copying  at  the  principal 
office  of  the  Pacific  Stock  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-^SE-97-01  and  should  be  submitted 
by  May  19. 1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i*  that  the 
proposed  rule  change  (SR-PSE-97-01), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand« 

Deputy  Secretary. 

(FR  Doc.  97-10881  Filed  4-25-97;  8:45  am) 

BNJJNO  CODE  8010-01-41 


SMALL  BUSINESS  ADMINISTRATION 
[Ucense  No.  07/d7-00«7] 

United  Financial  Resources  Corp; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  United 
Financial  Resources  Corporation  7401  F. 
St.  Omaha.  N^raska  68127  has 
surrendered  its  Ucense  to  operate  as  a 
small  business  investment  company 
imder  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act). 
United  Financial  Resource  Corp.  was 
licensed  by  the  Small  Business 
Administration  on  July  7, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefit>m  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies) 
Dated:  April  16, 1997. 
Donald  A.  Christensen. 
Associate  Administrator  for  Investment. 
[FR  Doa  97-10837  Filed  4-25-97;  8:45  am] 
BIUMQ  CODE  Mttfr-OI-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2534] 

United  States  International 
Telecommunications  Advisory 
Committee  Standardization  Sector 
(ITAC-T)  National  Study  Group; 
Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC).  Telecommunications 
Standardization  Sector  (ITAC-T) 


>«15U.S.C78s(b)(2). 
>>17  C7R  200.30-3(aMl2). 


National  Study  Group  will  meet  on  28 
April  1997  from  10:30  AM.  to  12:30  PM, 
in  Room  2533A  at  the  Department  of 
State.  2201  C  Street.  N.W..  Washington. 
DC  20520. 

The  U.S.  National  Group.  ITAC-T. 
will  meet  to  discuss  preparations  for  the 
April  29, 1997  Geneva  meeting 
concerning  Internet  domain  names.  The 
Geneva  meeting  will  include  an 
infonnation  session  and  Meeting  of 
Signatories  and  potential  signatories  of 
the  generic  top  level  domain 
Memorandum  of  Understanding  (GTLD- 
MOU).  The  short  lead  time  for  this 
meeting  results  from  the  short  notice 
received  from  ITU. 

Members  of  the  General  Public  may 
attend  this  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Earl  S.  Barbely. 

Note:  If  you  wish  to  attend  please  send  a 
fax  to  202-647-7407  not  later  than  24  hours 
before  the  scheduled  meeting.  On  this  fax, 
please  include  subject  meeting,  your  name, 
social  security  number,  and  date  of  birth. 
One  of  the  following  valid  photo  ID's  will  be 
required  for  admittance.  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport,  U.S. 
Government  ID  (company  ID's  are  no  longer 
acc»pted  by  Diplomatic  Security).  Enter  from 
the  "C"  Street  Main  Lobby. 

Dated:  April  22, 1997. 
Earl  S.  Barfaely, 

Chairman,  U.S.  ITAC  for  Telecommunioation 

Standardization. 

(FR  Doc.  97-10919  Filed  4-23-97;  3:03  pm] 

BILUNQ  CODE  4710-4S-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2535] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  Study  Group  8— Mobile ' 
Services;  Meeting  Notice 

The  Department  of  State  annoimces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC), 
Radiocommunication  Sector  Study 
Group  8 — ^Mobile  Services  will  meet  on 
15  May  1997  at  2:00  to  4:00  p.m.,  in 
Room  2533A  at  the  Department  of  State, 
2201  C  Street,  NW.,  Washington.  DC 
20520. 

Study  Group  8  studies  and  develops 
recommendations  concerning  technical 
and  operating  characteristics  of  mobile, 
radiodetermination.  amateur  and  related 
satellite  services. 

This  meeting  will  prepwue  for  the  June 
9-12  international  meeting  of  Study 
Group  8. 

Members  of  the  General  Public  may 
attend  these  meetings  and  join  in  the 
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discussions,  subject  to  the  instructions 
of  the  Chairman.  John  T.  Gilsenan. 

Note:  If  you  wisii  to  attend  please  send  a 
fox  to  202-647-7407  not  later  than  24  hours 
before  the  scheduled  meeting.  On  this  fax, 
please  include  subject  meeting,  your  name, 
social  security  number,  and  date  of  birth. 
One  of  the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's  license 
writh  your  pict\ire  on  it,  U.S.  passport,  U.S. 
Government  ID  (company  ID's  are  no  longer 
accepted  by  Diplomatic  Security).  Enter  from 
the  "C  Street  Main  Lobby. 

Dated:  April  22, 1997. 
Wuran  G.  Richards, 
Chairman.  U.S.  ITACformJ- 
Radiocoawnunication  Sector. 
(FR  Doc.  97-10920  Filed  4-23-97;  3:03  pm] 

■UMQ  COM  4710-4S-M 


STATE  JUSTICE  INSTITUTE 
Sunshin*  Act  Meeting 

DATE  AND  TME:  Friday,  May  2. 1997— 
9:00  a.m.-5:00  p.m.;  Saturday.  May  3, 
1997 — 9:00  a.m.-12:00  p.m. 

PLACE:  Poco  Diablo  Hotel  &  Resort,  1752 
South  Highway  179,  P.O.  Box  1709, 
Sedona,  Arizona  86336. 

MATTERS  TO  BE  CONSIDEREO:  FY  1997 

grant  requests  and  internal  Institute 

business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 

matters  other  than  those  noted  as  closed 

below. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  I.  Tevelin,  Executive  Director. 

State  Justice  Institute,  1650  King  Street, 

Suite  600,  Alexandria.  VA  22314,  (703) 

684-6100. 

Dmrid  I.  Tevelin. 

Executive  Director. 

|FR  Doa  97-10966  Filed  4-23-97;  4:59  pm) 

■LUNQ  CODE  ttTft  8t*  M 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Comprehensive  Plan;  Fee  Schedule 

AGENCY:  Susquehanna  River  Basin 

Commission  (SRBC). 

ACTION:  Notice  of  public  hearing  on 

addition  to  comprehensive  plan:  Fee 

schedule. 

The  Susquehanna  River  Basin 
Commission  will  hold  two  public 
hearings  in  conjimction  with  its  regular 
meeting  on  May  15, 1997  at  the  Best 
Western  Eden  Resort  Inn  &  Conference 
Center,  222  Eden  Road.  Lancaster,  PA. 
beginning  at  8:30  a.m.  The  first  hearing 


will  be  for  the  purpose  of  receiving 
public  comments  on  the  inclusion  of  the 
proposed  Out-of-Basin  Diversion  Policy 
and  Protocol  in  the  Commission's 
Comprehensive  Plan  for  Management 
and  Development  of  the  Water 
Resources  of  the  Susquehanna  River 
Basin.  A  second  hearing  will  follow 
thereafter  on  proposed  revisions  to  the 
Commission's  project  review  fee 
schedule. 

Under  Section  3.10  of  the 
Susquehiuma  River  Basin  Compact,  P.L. 
91-575, 84  Stat  1509  et  seq.,  the 
Commission  must  review  and  approve 
all  diversions  of  water  from  the 
Susquehanna  River  Basin.  Up  to  this 
time,  the  Commission  has  adopted  no 
formal  poUcy  position  or  statement  on 
how  it  will  evaluate  proposed 
diversions,  but  has  relied  on  positions 
articulated  in  past  docket  decisions. 
This  policy  establishes  the  principles 
that  the  Commission  will  consider  in 
the  approval  of  diversions  and  adds  a 
protocol  describing  how  those 
principles  will  be  applied.  Written 
comments  will  also  be  accepted  and 
made  a  part  of  the  hearing  record. 

The  proposed  revisions  to  the  fee 
schedule  will  abolish  the  annual 
compliance  monitoring  fee  for  most 
projects  and  implement  an  upfront 
charge  to  defray  the  cost  of  compliance 
monitoring.  The  Commission  will  also 
be  able  to  charge  an  extraordinary 
project  review  fee  for  projects  that, 
because  of  their  complexity,  require  an 
extraordinary  expendittire  of  review 
time  by  Commission  staff.  Several  other 
changes  are  proposed  to  improve  the 
format  and  readability  of  the  fee 
schedule. 

Copies  of  the  entire  policy  statement 
and  protocol  and  the  proposed  revisions 
to  the  fee  schedule  may  be  obtained 
upon  request  to  the  Commission  at  1721 
N.  Front  Street,  Harrisburg,  PA  17102- 
2391;  (717)  238-0423.  Written 
comments  may  be  submitted  to  and 
further  information  obtained  from 
Richard  A.  Cairo,  General  Counsel. 

Dated:  April  16, 1997. 
Paul  O.  Swartz, 
Executive  Director. 

|FR  Doc.  97-10802  Filed  4-25-97;  8:45  am) 
BNJJNQ  COOf  7D40-»1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Rectifications  to  the  NAFTA  Rules  of 
Origin  Set  Forth  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 

agency:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  rectifications  to  the 
NAFTA  rules  of  origin  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

summary:  The  Office  of  the  United 
States  Trade  Representative  is  providing 
notice  of  certain  rectifications  to  the 
rules  of  origin  for  goods  covered  by  the 
North  American  Free  Trade  Agreement 
(NAFTA),  as  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  These 
rectifications  are  intended  to  maintain 
consistency  between  the  HTS  and  the 
NAFTA  rules  of  origin. 

DATES:  The  effective  date  of  the 
rectifications  set  forth  in  this  notice  are 
indicated  in  the  appendix  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Busis,  Associate  General 
Counsel,  (202)  395-3150.  600  17th 
Street.  NW..  Washington.  DC  20508. 

SUPPLEMENTARY  INFORMATION:  At  a 
meeting  of  the  NAFTA  Commission 
held  on  March  20. 1997,  the  •   ^ 

governments  of  the  United  States  of 
America,  the  United  Mexican  States, 
and  Canada  (the  NAFTA  Parties)  agreed 
to  certain  technical  rectifications  to  the 
NAFTA  rules  of  origin  contained  in 
Aimex  401  of  the  NAFTA.  These 
rectifications  were  developed  by  the 
NAFTA  Working  Group  on  Rules  of 
Origin,  and  are  intended  to  maintain 
consistency  between  Annex  401  and  the 
tariff  schedules  of  the  NAFTA  Parties. 
The  appendix  to  this  notice  embodies 
these  Annex  401  rectifications  in  the 
NAFTA  rules  of  origin  set  forth  in 
general  note  12(f)  of  the  HTS. 

Proclamation  6969  of  January  27, 
1997  (62  FR  4415,  January  29,  1997) 
authorized  the  United  States  Trade 
Representative  (USTR)  to  exercise  the 
authority  provided  to  the  President 
under  Section  604  of  the  Trade  Act  of 
1974  (the  1974  Act),  as  amended  by 
Pub.  L.  100-418,  88  Stat.  2073  (19 
U.S.C.  2483),  to  embody  rectifications, 
technical  or  conforming  changes,  or 
similar  modifications  in  the  HTS.  Under 
authority  vested  in  USTR  by 
Proclamation  6969  and  the  authority 
vested  in  the  F*resident  by  the 
Constitution  and  the  laws  of  the  United 
States,  including,  but  not  limited  to. 
section  604  of  the  1974  Act  and  section 
202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(19  U.S.C.  3332(q)).  the  rectifications, 
technical  or  conforming  changes,  and 
similar  modifications  set  forth  in  the 
appendix  to  this  notice  shall  be 
embodied  in  the  HTS  with  respect  to 
goods  entered,  or  withdrawn  form 
warehouse  for  consumption,  on  or  after 


the  effective  date  specified  in  the 
appendix. 

Dated:  April  15, 1997. 
Charlene  Barshefrky. 

United  States  Trade  Representative. 

Appendix 

Effective  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for  April  28, 
1997  consiunption,  on  or  after  April  28, 1997 
general  note  12(t)  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  is  modified  as 
follows: 

1.  The  tariff  classification  rule  (TCR)  for 
chapter  82  reading  "A  change  to  headings 
8201  through  8215  from  any  other  chapter." 
is  deleted,  and  the  following  new  rules  are 
set  forth  in  numerical  sequence  inunediately 
below  the  expression  "chapter  82.": 

"1.  A  change  to  heading  8201  from  any 
other  chapter. 

2.  A  change  to  subheadings  8202.10 
tlut>ugh  8202.20  from  any  other  chapter. 

3.  (A)  A  change  to  subheading  8202.31 
from  any  other  chapter  or 

(B)  A  change  to  subheading  8202.31  from 
subheading  8202.39,  whether  or  not  there  is 
also  a  change  frvm  any  other  chapter, 
provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value 
method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is 
used. 

A  change  to  subheadings  8202.39  through 
8202.99  from  any  other  chapter. 

5.  A  change  to  headings  8203  through  8206 
from  any  other  chapter. 

6.  (A)  A  change  to  subheading  8207.13 
from  any  other  chapter;  or 

(B)  A  change  to  subheading  8207.13  from 
subheading  8207.19,  whether  or  not  there  is 
also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value 
method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is 
used. 

7.  A  change  to  subheadings  8207.19 
through  8207.90  from  any  other  chapter. 

8.  A  change  to  headings  8208  through  8210 
from  any  other  chapter. 

9.  A  change  to  subheading  8211.10  from 
any  other  chapter. 

10.  (A)  A  change  to  subheadings  8211.91 
through  8211.93  &t>m  any  other  chapter;  or 

(B)  A  change  to  subheadings  8211.91 
through  8211.93  from  subheading  8211.95, 
whether  or  not  there  is  also  a  change  from 
any  other  chapter,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value 
methods  is  use,  or 

(2)  50  percent  where  the  net  cost  method  is 
used. 

11.  A  change  to  subheadings  8211.94 
through  8211.95  from  any  other  chapter. 

12.  A  change  to  headings  8212  through 
8215  from  any  other  chapter." 

2.  TCR  11  for  chapter  84  is  modified  by 
deleting  "8406.11"  and  by  inserting  in  lieu 
thereof  "8406.10". 


3.  TCR  229  for  chapter  84  is  modified  by 
deleting  "8479.81"  at  each  instance  and  faiy 
inserting  in  lieu  thereof  "8479.82". 

4.  TCR  230  for  chapter  84  is  deleted. 

5.  TCR  231  for  chapter  84  is  deleted  and 
the  following  new  TCR  231  is  inserted  in  lieu 
thereof: 

"231.  A  change  to  tariff  item  8479.89.55  from 
any  other  tariff  items,  except  from  tariff 
items  8479.90.45,  8479.90.55,  8479.90.65 
or  8479.90.75.  or  combinations  thereof." 

6.  TCR  8  for  chapter  85  is  modified  by 
deleting  "8504.90.70"  and  by  inserting  in 
lieu  thereof  "8504.90.40". 

7.  TCR  90  for  chapter  85  is  modified  by 
deleting  "8528.12.60,"  and  by  inserting  in 
lieu  thereof  "8428.12.62.". 

8.  TCR  119  for  chapter  85  is  deleted  and 
the  following  new  TRC  119  is  inserted  in  lieu 
thereof: 

"119.  (A)  A  change  to  tariff  item 
8536.50.40  from  any  other  tariff  item,  except 
from  tariff  item  8538.90.40;  or 

[B]  A  change  to  tariff  item  8536.50.40  bom 
tariff  item  8538.90.40  whether  or  not  there  is 
also  a  change  from  any  other  tariff  item, 
provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value 
method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is ' 
used." 

9.  TCRs  7  and  8  for  chapter  95  are  deleted 
and  the  following  new  TCR  7  is  inserted  in 
lieu  thereof: 

"7.  A  change  to  subheadings  9506.3^ 
through  9506.39  &t>m  any  other  chapter." 
(FR  Doc.  97-10954  Filed  4-25-97;  8:45  am] 
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20593-0001,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  202-267-1477. 

The  Executive  Secretary  maintains  the 
public  docket.  Comments,  and 
documents  as  indicated  in  this  preamble 
will  become  part  of  this  docliLet  and  will 
be  available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Doubt,  Project  Manager, 
Recreational  Boating  Product  Asstirance 
Division,  (202)  267-6810. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
docket  (CGD  95-041)  and  the  specific 
section  of  this  doctiment  to  which  each 
comment  appfies,  and  give  the  reason 
for  each  conunent.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8Vz  by  11  inches,  suitable  for  copying 
and  electronic  filiitg.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 


DEPARTMENT  OF  TRANSPORTATION      Background  Information 


Coast  Guard 
[CGD  95-041] 

Propeller  Injury  Prevention  Involving 
Rented  Boats 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpMsse  of  this  notice  is 
to  solicit  comments  on  the  effectiveness 
of  specific  devices  and  interventions 
which  have  been  suggested  for  reducing 
the  number  of  recreational  boating 
accidents  involving  rented  power  boats 
in  which  individuals  are  injured  by  the 
propeller.  Comments  are  also  solicited 
on  \he  extent  to  which  such  devices  or 
interventions  may  reduce  the  severity  of 
injuries  to  individuals  involved  in 
propeller-strike  accidents! 
DATES:  Comments  must  be  received  July 
28, 1997. 

ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary,  Marine  Safety 
Coimcil  (G-LRA/3406)  (CGD  95-041). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 


In  a  request  for  comments  published 
in  the  Federal  Register  on  May  11, 1995 
60  FR  25191,  the  Coast  Guard  soficited 
comments  from  all  segments  of  the 
marine  community  and  other  interested 
persons  on  various  aspects  of  propeller 
accident  avoidance.  In  an  Advance 
Notice  of  Proposed  Rulemaking 
pubUshed  in  the  Federal  Register  on 
March  26, 1996  (59  FR  13123).  the  Coast 
Guard  soUdted  information  to 
supplement  what  had  been  received  in 
response  to  the  original  request  for 
comments  in  order  to  determine  the 
appropriate  Federal  and  State  roles  in 
reducing  propeller-strike  incidents: 
whether  governmental  intervention  is 
appropriate;  and  if  so,  whether  it  should 
be  directed  at  the  vessels,  their 
manufactiu«rs,  their  operators,  their 
owners,  or  the  companies  leasing  such 
vessels. 

Based  on  comments  received,  other 
research  efforts  and  after  consultation 
with  the  National  Boating  Safety 
Advisory  Council  in  November  1996, 
several  potential  devices  and    . 
interventions  have  been  suggested  to  aid 
in  this  endeavor.  Persons  submitting 
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comments  should  do  as  directed  under 
request  for  comments  above,  and  reply 
to  the  following  specific  suggested 
devices  and  interventions.  Fonn  letters 
simply  dting  anecdotal  evidence  or 
stating  support  for  or  opposition  to 
regulations,  without  providing 
substantive  data  or  arguments  do  not 
supply  suppcfft  for  regulations. 

1.  SMnmming  Ladders 

(a)  Location:  Several  serious 
propeller-strike  accidents  have  occurred 
when  individiials  were  swimming  near 
the  stem  of  a  rented  boat  and  someone 
on  board  the  boat  engaged  the  engine. 
Prohibiting  the  location  of  boarding 
ladders  or  swim  platforms  adjacent  to  or 
over  a  propeller  would  reduce  the 
potential  for  such  accidents,  especially 
on  larger  boats  when  visibility  in  the 
water  area  about  the  boat  is  impaired  or 
restricted,  (b)  Interlocks:  Another 
suggested  device  is  to  require  the 
installation  of  an  interlock  to  prevent 
engagement  of  the  propeller(s)  when  a 
swinuning  ladder  is  in  the  deployed 
position.  For  swimming  ladders  which 
are  always  in  the  deployed  position,  a 
guard  preventing  use  of  the  ladder 
would  be  coupled  with  an  interlock. 

2.  Large  Warning  Notices 

People  swinuning  near  the  stem  of 
boats  with  the  engine(s)  riinning  may 
not  be  aware  of  the  danger  of  being 
struck  by  the  propeller(s)  if  the  engine(s) 
are  deliberately  or  accidentally  put  into 
gear.  The  operators  of  propeller-driven 
rental  boats  may  lack  sufficient  boating 
safety  education  to  conscientiously 
determine  the  whereabouts  of 
passengers  on  board  before  putting  the 
engine(s)  in  gear.  Requiring  the  display 
of  large  warning  notices  at  the  helm  and 
on  the  transom  or  engine  would  wam 
both  vessel  operators,  passengers  and 
swimmers  of  the  location  of  the 
propeller(s)  and  danger. 

3.  Clear  Vision  Aft 

The  location  of  the  helm  on  rental 
houseboats  and  other  boats  with  a  large 
amount  of  freeboard  aft,  severely  limits 
the  visibility  of  individuals  who  may  be 
in  the  water  near  the  transom  area.  On 
rental  boats  with  poor  visibility  aft. 
requiring  TV  monitoring  of  the  area  aft 
of  the  IxMt  would  alert  vessel  operators 
to  the  presence  of  swinuners  in  the 
water  near  the  transom  area. 

4.  Propeller  Shaft  Engagement  Alarm 

Warning  signals  which  sound  when 
trucks  and  other  commercial  vehicles 
are  put  in  reverse  are  useful  in  warning 
pedestrians.  Requiring  the  installation 
of  a  similar  alarm  or  other  signal  on 
propeller-driven  rental  boats  when  the 


shaft  is  engaged  in  either  direction, 
would  alert  swimmers  to  the  danger  of 
a  rotating  propeller. 

5.  Kill  Switch/Auto  Throttle  and  Neutral 
Return 

In  some  boating  accidents  involving 
rented  houseboats,  the  helm  was  left 
unattended  even  though  the  engine  was 
at  idle  with  the  propeller  engaged,  while 
passengers  were  either  in  the  water  or 
diving  overboard.  In  other  accidents,  the 
helm  was  vacated  due  to  an  accidental 
fall  or  ejection  overboard  which  allowed 
the  boat  to  begin  turning  in  a  circle  and 
to  run  down  the  former  occupant(s). 
Requiring  installation  of  automatic 
devices  (no  preliminary  operator  action 
necessary)  to  stop  the  engine  or  return 
the  throttle  to  idle  and  the  transmission 
to  neutral,  if  the  helm  is  vacated,  might 
reduce  the  niunber  of  such  accidents. 

6.  Education 

One  of  the  leading  causes  of  all 
recreational  boating  accidents  is 
operator  inattention  or  carelessness.  A 
lack  of  boating  education  or  boating 
experience  is  a  frequent  cause  of 
accidents  involving  rental  boats. 
Requiring  a  safety  and  operational 
checkout  for  rental  craft  operators  and 
their  pkassengers  consisting  of  education 
specifically  directed  to  the  location  and 
dangers  of  propellers,  might  reduce  the 
numbers  of  accidents  in  which 
individuals  renting  boats  are  struck  by 
propellers. 

Comments  and  information  regarding 
pro{>eller  guards,  pump  jets  (jet  drives), 
alternatives  to  propeller  guards,  and  any 
other  devices  that  might  reduce  the 
likelihood  of  an  accident  or  the  severity 
of  an  injury  are  also  solicited.  Technical 
information  received  will  be  forwarded 
to  the  Marine  Technology  Society  (MTS) 
which  is  currently  conducting  an 
availability  search  for  off-the-shelf 
propeller  guards,  pmnp  jets,  altematives 
to  guards,  prototypes,  devices  with 
potential  for  reducing  accidents,  and 
related  literature.  This  will  be  followed 
by  a  period  of  testing  and  analysis, 
under  a  Coast  Guard  grant. 

The  Coast  Guard  will  consider  all 
relevant  comments  in  detering  what 
action  may  be  necessary  to  address 
propeller  accidents  involving  rented 
propeller-driven  vessels. 

Dated:  April  17. 1997. 
T.J.  Meyen. 

Captain,  U.S.  Coast  Guard.  Acting  Director. 

Operations  Policy. 

|FR  Doc.  97-10678  Filed  4-25-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8725 

agency:  Intemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8725,  Excise  Tax  on  Greenmail. 
DATES:  Written  comments  should  be 
received  on  or  before  June  27, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vnitten  comments 
to  Garrick  R.  Shear,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinstm, 
(202)  622-3869,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

TiUe:  Excise  Tax  on  GreenmaiL 

OMB  Number:  1545-1086. 

Form  Number  8725. 

Abstract:  Form  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  Intemal 
Revenue  Code  section  5881.  IRS  uses 
the  information  to  verify  that  the  correct 
amount  of  tax  has  been  reported. 

Cuirent  Actions:  There  are  no  changes 
being  made  to  the  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses:  12 

Estimated  Time  Per  Response:  6  hr., 
49min. 

Estimated  Total  Annual  Burden 
Hours:  82 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
.  information  is  necessary  for  the  pro[>er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accivacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates' of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  18. 1997. 
GaiTick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  97-10905  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8810 

AQENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworii  and  respondent 
biuden.  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  conunents  concerning  Form 
8810.  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 
DATES:  Written  comments  should  be 
received  on  or  before  June  27. 1997  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

OMB  Number:  1545-1091. 

Form  Number:  8810. 

Abstract:  Under  Intemal  Revenue 
Code  section  469,  losses  and  credits 
firom  passive  activities,  to  the  extent 
they  exceed  passive  income  (or/in  the 
case  of  credits,  the  tax  attributable  to  net 
passive  income),  are  not  allowed.  Form 
8810  is  used  by  personal  service 
corporations  and  closely  held 
corporations  to  figiu«  the  passive 
activity  loss  and  credits  allowed  and  the 
amount  of  loss  and  credit  to  be  reported 
on  their  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  PiAlic:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
100.000. 

Estimated  Time  Per  Response:  37  hr.. 
42min. 

Estimated  Total  Annual  Burden 
Hours:  3,770.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agfflicy  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  intemal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Request  for  CMiiments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  18, 1997. 
Ganick  R.  Siaear, 
IRS  Reports  Clearance  Officer 
[FR  Doc  97-10906  Filed  4-25-97;  8:45  am] 
HUMQ  cooc  4a»-ei-u 


DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5754 

agency:  Intemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwoik  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,     . 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is     - 
soliciting  comments  concerning  Form 
5754,  Statement  by  Person(s)  Receiving 
Gambling  Winnings. 
DATES:  Written  comments  should  be 
received  on  or  before  June  27, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
'  to  Garrick  R.  Shear,  Intemal  Revenue 
Swvice.  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Intemal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Statement  by  Person(s) 
Receiving  Gambling  Winnings. 

OMB  Number:  1545-0239. 

Fomi  Number:  5754. 

Abstract:  Section  3402(q)(6)  of  the 
Intemal  Revenue  Code  requires  that  a 
statement  be  given  to  the  payer  of 
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certain  gambling  winnings  by  the 
person  retaiving  the  winnings  when 
that  person  is  not  the  winner  or  is  Oi.e 
of  a  group  of  winners.  It  enables  the 
payer  to  prepare  Form  W-2G,  Certain 
Gambling  Winnings,  for  each  winner  to 
show  the  winnings  taxable  to  each  and 
the  amount  withheld.  IRS  uses  the 
information  on  Form  W-2G  to  ensure 
that  recipients  are  properly  reporting 
their  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Responses: 
306,000. 
Estimated  Time  Per  Response:  12  min 
Estimated  Total  Annual  Burden 
Hours:  6\. 200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  17, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  97-10907  Filed  4-25-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Offlca  of  Thrift  Supervision 
[AC-8:  OTS  No.  2275] 

Rrst  Federal  Savings  and  Loan 
Association  of  Sistersville.  Sistersville. 
West  Virginia;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
15, 1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
L,oan  Association  of  Sistersville, 
Sistersville,  West  Virginia,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street.  N.W.,  Washington,  D.C.  20552. 
and  the  Northeast  Regional  Office, 
Office  of  Thrift  Supervision,  10 
Exchange  Place,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

Dated:  April  23, 1997. 

By  the  Office  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  97-10«76  Filed  4-25-97;  8:45  am) 

■MJJNQ  coot  CTS^-OI-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[Ae-9:  OTS  No.  03295] 

Hrst  Federal  Savings  and  Loan 
Association  of  SpartantMirg, 
Spartanburg,  South  Carolina;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on  April 
16, 1997,  the  Director,  Corporate 


Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Spartanburg, 
Spartanburg,  South  Carolina,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Southeast  Regional  Office, 
Office  of  Thrift  Supervision,  1475 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309. 

Dated:  April  23. 1997. 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Washington, 
Corporate  Secretary. 

IFR  Doc.  97-10877  Filed  4-25-97;  8:45  am) 
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Corrections 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-10;  OTS  No.  06464] 

Security  Federal  Savings  Bank  of 
McMlnnville,  TN,  McMlnnville, 
Tennessee;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
21, 1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Security  Federal  Savings 
Bank  of  McMlnnville,  TN,  McMlnnville, 
Tennessee,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  April  23, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 

IFR  Doc.  97-10878  Filed  4-25-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  htotice  documents.  These  coaections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50CFRPart622 

[Docket  No.  970415091-7091-01;I.D. 
0331970] 

RIN  0648-AJ88 

Fisheries  of  the  Caribt)ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper 
Grouper  Fishery  Off  the  Southern 
Atlantic  States;  Black  Sea  Bass  Pot 
Fishery;  Control  Data 

Correction 

In  proposed  rule  document  97-10539 
beginning  on  page  19732  in  the  issue  of 
Wednesday,  April  23, 1997  make  the 
following  corrections: 

1.  On  page  19732.  in  the  third 
column,  in  the  SUMMARY,  in  the 
seventh  line  from  the  bottOBo,  "(insert 
date  of  publication  in  the  Federal 
Registerr  should  read  "April  23, 1997". 


2.  On  page  19733,  in  the  first  column, 
in  the  last  paragraph,  in  the  fifth  line, 
"[insert  date  of  publication  in  the 
Federal  Register]"  should  read  "April 


23, 1997 

BIUINQ  COM  1S06-ei-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

42  CFR  Part  413 

[BPD-80e-P] 

RIN  0938-AG70 

Medicare  and  Medicaid  Programs; 
Salary  Equh/alency  Guidelines  for 
Physical  Therapy,  Respiratory 
Therapy,  Speech  Language  Pathology, 
and  Occupational  Therapy  Services 

Correction 

In  proposed  rule  document  97-7477, 
beginning  on  page  14851  in  the  issue  of 
Friday,  March  28, 1997,  make  the 
following  correction: 

On  page  14862,  in  the  table,  in  the 
seventh  column,  in  the  ninth  line. 
"35.5"  should  read  "35.52". 

HUMQ  OOOE  1S06-ei-O 


Federal  Register 

Vol.  62,  No.  81 

Monday.  April  28,  1997 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

Correction 

In  notice  document  97-9704 
beginning  on  page  18360  in  the  issue  of 
Tuesday,  April  15, 1997  make  the 
following  correction: 

On  page  18360,  in  the  first  column,  in 
the  DATES  section,  "April  15. 1997" 
should  read  "May  15. 1997". 

BIUJNQOOOE  1SOM1-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart8 

[CQD9«-0Sq 

RIN2115-AF37 

Streamlined  Inspection  Program 

Correction 

In  proposed  rule  document  97-8509 
beginning  on  page  17008  in  the  issue  of 
Tuesday  April  8. 1097  make  the 
following  correction: 

On  page  17010,  Illustration  (1)  ~ 
Application  to  OCMI  was  duplicated  on 
page  17011. 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56,  57,  and  75 
Safety  Standards  for  Roof  Boits  in  iMetal 
and  Nonmetal  Mines  and  Underground 
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OEPARTMENT  OF  LABOR 

Safety  and  Health  AdminlatrBtion 


30  CFR  Parti  56, 57.  and  75 
RM1219-AB00 


I  for  Roof  Bdta  In 
■MMi  ana  ivonnMiBi  naneaana 
Uiideiyround  Coal  Ignea 


r.  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  i^roposed  rule. 


:  The  Mine  Safety  and  Health 
Administraticm  (MSHA)  is  revising  its 
safety  standards  for  roof  and  rock  bolts 
at  metal  and  nonmetal  mines  and 
underground  coal  mines  by  updating 
the  reference  to  the  American  Society 
fm  Testing  and  Materials  (ASTM) 
standard  for  roof  and  rock  bolts  and 
accessories.  The  new  reference  reflects 
technological  advances  in  the  design  of 
roof  and  rock  bolts  and  support 
materials.  It  would  improve  the  level  of 
protection  provided  by  the  standards 
currently  in  use. 

DATES:  Submit  written  comments  on  or 
before  jwae  27, 1997.  Submit  written 
comments  on  the  information  collection 
requirements  by  June  27, 1997. 
ADDRESSES:  Send  written  comments  on 
this  proposed  rule  to  the  Mine  Safety 
and  He^th  Administration,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard.  Room  631, 
Arlington,  Virginia  22203.  Commenters 
are  encouraged  to  send  comments  on  a 
computer  disk  or  via  e-mail  to 
psilveydmsha.gov,  along  with  an 
original  hard  copy.  Submit  written 
comments  on  the  information  collection 
requirements  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  Room  10235.  Washington, 
DC  20503,  Attn:  Desk  Officer  for  MSHA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director;  Office  of 
Standards,  Regvilations,  and  Variances, 
MSHA;  phone:  703-235-1910,  fax:  703- 
235-5551. 


SUPPLEMENTARY  INFORMATION: 
I.  Paperwork  Reduction  Act 

On  August  29, 1995.  the  Office  of 
Management  and  Budget  (OMB) 
pubhshed  a  JSnal  rule  in  the  Federal 
Kegiater  (60  FR  44978)  implementing 
the  new  Paperwork  Reduction  Act  of 
1995  (PRA  95).  Consistent  with  PRA  95, 
these  OMB  rules  expanded  the 
definition  of  "information"  to  clarfiy 
that  a  "certification"  would  involve  the 
collection  of  "information"  if  the 
Agency  used  it  to  monitor  compliance. 
Kfine  operators  currently  are  required  to 
obtain  a  certification  statement  that  the 
testing  and  manufacture  of  roof  and  rock 
bolts  comply  with  the  specified 
standard,  and  to  keep  a  copy  pf  this 
certification  statement  so  that  it  can  be 
made  available  to  minen' 
representatives  and  refMesentatives  of 
the  Secretary  of  Labor  (the  Secretary). 
Although  the  proposed  rule  would  not 
change  this  requirement,  it  is  now 
considered  an  information  collection 
burden  because  of  the  expanded 
definition  of  "information"  under  PRA 
95.  The  burden  hours  and  costs 
associated  with  roof  bolt  certifications, 
therefore,  do  not  reflect  any  increase  for 
the  mininp  industry. 

The  collection  of  information 
contained  in  this  proposal  is  subject  to 
review  by  OMB  under  the  PRA  95.  The 
tiUe,  description,  and  respondent 
description  of  the  information  collection 
are  discussed  below  with  an  estimate  of 
the  annual  informaticm  collection 
burdetL  Included  in  the  estimate  is  the 
time  to  obtain  the  manufacturer's 
signature  and  file  the  form. 

With  respect  to  the  following 
collection  of  information,  MSHA  invites 
commmits  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  MSHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  MSHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  includii^  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quaUty.  utility. 


and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Description  .'Sections  56.3203(a)(1), 
57.3203(aMl).  and  75.204(a)(1)  would 
require  the  mine  operator  to  obtain  a 
manufacturer's  certification  that  the 
material  was  manufactured  and  tested 
in  accordance  with  the  sptedfications  of 
ASTM  F432-95.  Sections  56.3203(aK2). 
57.3203(a)(2),  and  75.204(a)(2)  require 
that  the  certification  be  made  available 
to  an  authorized  representative  of  the 
Secretary.  MSHA  estimates  that  it 
would  take  the  mine  operator  about  3 
minutes  to  obtain  a  signature  and  file 
the  form.  Agency  experience  has  shown 
that  major  roof  and  rock  bolt 
manufacturers  routinely  provide  a 
certification  to  mine  operators  at  the 
time  of  the  initial  contract  and  update 
the  certification  annually.  &naller 
manufacturers  provide  a  certification  at 
the  time  of  initial  contract  and  upon 
request  from  the  mine  operator. 

Description  of  Respondents:  The 
respondents  are  mine  operators.  MSHA 
estimates  that  this  provision  annually 
affects  653  surface  metal  and  nonmetal 
mines;  185  underground  metal  and 
nonmetal  mines;  and  973  underground 
coalmines. 

Information  Collection  Burden:  The 
total  estimated  annual  information 
collection  burden  for  surface  metal  and 
nonmetal  mines  is  about  33  hours  at  an 
estimated  annual  cost  of  about  $1,180. 
The  total  estimated  annual  information 
collection  burden  for  undergroimd 
metal  and  nonmetal  mines  is  about  9 
hours  at  an  estimated  annual  cost  of 
about  $330.  The  total  estimated  annual 
information  collection  burden  for 
underground  coal  mines  is  about  49 
hom?  at  an  estimated  annual  cost  of 
about  $2,040. 

The  following  chart  siunmarizes 
MSHA's  estimates  by  section. 


Regulation  in  30  CFR 

Nuntwrofre- 

Hours  per  re- 
sponse 

Numt)ero(  re- 
sponses 

h4umber  of  re- 
sponses per 
respondent 

Annual  costs 

Total  hours 
per  regulation 

56.3203(aM1)  

57.3202(a)(1)  

75.204(aK1) 

ToW  .- 

653 

186 

973 

1,811 

0.05 
0.05 
0.05 
0.05 

663 

186 
973 

1,811 

1 

1 
1 
1 

$1,175 

333 

2.043 

3,661 

32.65 

9.25 

48.65 

90.55 

The  biuden  hours  and  costs  associated 
with  roof  bolt  certifications  do  not 
reflect  any  increase  for  the  mining 
industry  because  mine  operators 


ciurently  are  required  to  perform  these 
activities. 

Under  section  3507(o)  of  PRA  95,  the 
Agency  has  submitted  a  copy  of  this 


proposed  rule  to  OMB  for  its  review  and 
approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 


these  burden  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  these  biudens.  (1)  directly  to 
the  Office  of  Information  and  Regulatory 
AfCairs.  OMB;  Attention:  Desk  Officer 
for  MSHA;  725  17th  Street  NW.,  Room 
10235;  Washington,  DC  20503,  and  (2) 
to  Patricia  W.  Silvey,  Director;  Office  of 
Standards,  R^ulations,  and  Variances, 
MSHA;  4015  Wilson  Boulevard,  Room 
631;  Arlington,  VA  22203. 

n.  Background 

A.  Metal  and  Nonmetal  Mines 

On  October  8, 1986.  MSHA  published 
a  final  rule  (51  FR  36194)  revising  its 
safety  standards  for  ground  control  at 
metal  and  nonmetal  mines.  This 
rulemaking  included  comprehensive 
rock  boh  standards  in  Title  30  Code  of 
Federal  Regulations  (CFR)  §§  56/57.3203 
which  addressed  the  quaUty  of  rock 
fixtures  and  their  installation.  Roof  and 
rock  bolts  and  accessories  are  an 
integral  part  of  ground  control  systems 
and  are  used  to  prevent  the  fall  of  roof, 
face,  and  ribs.  Accidents  involving  falls 
of  roof  in  underground  mines  or  fells  of 
highwall  in  surfece  mines  have  resulted 
in  injuries  and  fetalities. 

These  standards  currently  require  that 
metal  and  nonmetal  mine  operators 
obtain  a  certification  from  the 
manu&cturer  that  rock  bolts  and 
accessories  are  manu&ctiued  and  tested 
in  accordance  with  the  1983  American 
Society  for  Testing  and  Materials 
(ASTM)  publication  "Standard 
Specification  for  Roof  and  Rock  Bolts 
and  Accessories"  (ASTM  F432-83).  The 
ASTM  standard  for  roof  and  rock  bolts 
and  accessories  is  a  consensus  standard 
used  throughout  the  United  States.  It 
contains  specifications  for  the  chemical, 
mechanical,  and  dimensional 
requirements  for  roof  and  rock  bolts  and 
accessories  used  for  ground  support 
systems. 

The  manufecturer's  certification  is 
made  available  to  an  authorized 
representative  of  the  Secretary  to  attest 
to  the  appropriate  testing  and 
manufacture  of  the  rock  bolts  and 
accessories.  Requiring  that  the  mine 
operator  obtain  a  certification  from  the 
manufacturer  assures  mine  operators 
that  the  material  they  use  meets 
technical  requirements  established  to 
promote  safety. 

B.  Underground  Coal  Mines 

MSHA  published  a  final  rule  on 
February  8, 1990.  (55  FR  4592)  revising 
paragraphs  (a)  and  (b)  of  §  75.204.  This 
standard  references  ASTM  publication 
"Standard  Specification  for  Roof  and 
Rock  Bolts  and  Accessories"  (ASTM 


F432-88),  which  was  the  most  recent 
revision  availabfe  at  that  time,  llie  final 
rule  also  requires  mine  operators  to 
obtain  a  certification  from  the 
manufecturer  that  roof  bolts  and 
accessories  are  manufectured  and  tested 
in  accordance  with  ASTM  F432-88.  To 
comply  with  this  rule,  mine  operators 
are  required  to  provide  the  certification 
document,  upon  request,  to  an 
authorized  representative  of  the 
Secretary  to  establish  that  their  roof 
bolts  are  designed  and  tested  in 
accordance  with  the  ASTM  standard. 

This  reference  to  the  ASTM  standard 
performs  the  same  function  as  the 
reference  to  the  1983  ASTM  standard 
for  metal  and  nonmetal  mining 
application.  That  is,  the  certificate 
assures  mine  operators  that  the  material 
they  use  meets  technical  requirements 
established  to  promote  safety. 

m.  Discussion 

MSHA  has  foimd  that  the  existing 
certification  requirement  has  been 
successful  in  maintaining  compliance 
with  requirements  for  roof  and  rock 
bolts  and  accessories.  MSHA  is 
proposing  to  retain  the  certffication 
requirement  and  to  update  existing 
§§  56.3203,  57.3203,  and  75.204  by 
replacing  the  references  to  outdated 
ASTM  F432-83  and  ASTM  F432-88 
with  a  new  reference  to  ASTM  F432-^. 

MSHA  participated  in  the 
development  of  ASTM  F432-95  through 
active  representation  at  meetings  of  the 
American  Mining  Congress  (predecessor 
organization  to  the  National  Mining 
Association)  Roof  Support  Group.  It  was 
that  committee  that  prepared  the  revised 
dociunent  for  consideration  by  ASTM. 
The  committee  was  open  to  aU 
manu&ctiirers  of  roof  and  rock  bolts  and 
accessories,  and  considered  comments 
from  all  participants  in  developing  the 
new  specifications.  MSHA  Tec^mical 
Support  personnel  conducted  both 
laboratory  and  field  studies  which 
provide  supporting  data  for  the  various 
changes.  This  proposed  rulemaking  has 
been  followed  closely  by  the  Naticmal 
Mining  Association,  the  United  Mine 
WorkOTS  of  America,  and  the  United 
Steelworkers,  and  the  Agency  does  not 
anticipate  any  opposition. 

MSrlA  is  updatmg  the  standards 
because  the  Agency  believes  that  ASTM 
F432-95  is  more  comprehensive  than 
those  referenced  in  existing  standards, 
that  it  reflects  advances  in  rock  and  roof 
bolt  technology,  and  that  it  would 
provide  better  protection  for  miners 
than  the  standards  currently  in  place. 
As  discussed  below,  these  revisions  will 
not  reduce  the  protection  afforded 
miners  by  the  MSHA  standards 
currently  in  place. 


A.  New  Products  Addressed 

ASTM  F432-95  covers  products  not 
addressed  by  the  current  standards 
including  grouting  materiab,  laige 
diameter  bolts,  thread  deformed  bars, 
and  formable  anchorage  devices. 

1.  Grouting  Materials 

Grouting  materials,  which  were  not 
addressed  by  either  ASTM  F432-88  or 
ASTM  F432-83.  are  extensively  covered 
by  ASTM  F432-95.  The  term  "grouting 
materials"  is  used  in  ASTM  F432-95  to 
include  any  chemical  nuterials  (such  as 
polyester,  poljriuethane,  or  epoxy 
resins)  that  are  used  to  anchor  mine  roof 
bohs.  While  grouted  bolts  have  been 
used  successfully  to  support  mine  roofe 
since  the  1970's,  each  manufectiuer  has 
a  different  method  to  describe  proper 
application  of  grouting  materials  and 
their  performance  characteristics.  This 
lack  of  standardization  has  caused 
confusion  and  occasional 
misapplication  of  a  particular  grout 
formulation  and,  therefore,  has  resulted 
in  improperly  grouted  boreholes. 
Improperly  grouted  boreholes  can  result 
in  poor  bolt  perfonnance  and, 
potentially,  an  inadequately  supported 
roof.  A  survey  of  MSHA  field  personnel 
revealed  that  improper  borehole 
grouting  has  been  a  contributing  factor 
in  roof  fall  accidents.  Under  ASTM 
F432-95.  there  are  specific  requirements 
regarding  strength,  cure  rate,  cartridge 
volume,  and  labeling  that  wiU 
standardize  the  production  and 
application  of  grouting  materials  and 
reduce  the  likelihood  that  grouted  bolts 
will  be  improperly  installed. 

2.  Large  Diameter  Bolts 

Similarly,  large  diameter  bolts, 
ranging  in  size  from  IVb  inch  to  I'/t 
inch,  are  now  addressed  by  ASTM 
F432-95.  MSHA  field  personnel  report 
that  these  large  diameter  bolts  are 
growing  in  popularity  and  are  being 
used  in  areas  of  adverse  roof  conditions 
where  smaller  diameter  bohs  would  feiL 
ASTM  F432-^5  provides  standard 
strength  and  thread  tolerance  limits  that 
ensure  minimum  performance  levels 
and  the  interchangeabihty  of 
components  produced  by  different 
manu&cturers.  Compatibility  is 
essential  in  ensuring  that  components 
acqiiired  from  different  sources  function 
properly  when  used  together,  such  as 
mechanical  anchors  from  one 
manufacturer  and  bolts  bom  another, 
and  provide  an  adequate  margin  of 
safety. 

3.  Thread  Deformed  Bars  and  Formable 
Anchorage  Devices 

Two  new  technologies,  thread 
deformed  bars  and  formable  anchorage 
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devices,  also  are  addressed  by  ASTM 
F432-95.  These  bolting  systems  were 
not  in  use  at  thejime  ASTM  F432-a3 
and  ASTM  F432-88  were  adopted;  but, 
their  effectiveness  has  been 
demonstrated  at  a  niunber  of  mines, 
which  has  led  MSHA  to  approve  their 
use  in  roof  control  plans.  ASTM  F432- 
95  provides  specific  manufacturing, 
strength,  and  identification 
requirements  for  these  products  to 
oisure  that  rpinimnin  performance 
levels  are  met  and  that  reUable  products 
are  available  to  the  mine  operator. 
Updating  the  roof  control  standards 
which  reference  the  ASTM 
specifications  covering  these  systems 
would  reduce  the  time  required  by  mine 
operators  to  receive  approval  to  use 
these  devices  in  the  roof  control  plan, 
and  eliminate  the  need  for  repetitive 
and  time  consxmiing  underground  tests. 

B.  Additkmal  Safety  Benefits 

ASTM  F432-95  provides  a  number  of 
additional  safiety  benefits,  including 
strength  standards  for  couplers, 
tolerances  for  external  and  internal 
threads,  dimensions  for  hardened 
washers,  and  bolt  grading  and 
identification  systems. 

1.  Couplers 

Couplers  are  devices  which  connect 
two  boh  sections.  ASTM  F432-95 
increases  the  strength  standard  for 
couplers  and  requires  couplers  to 
withstand  the  full  breaking  loads  of  the 
bohs  with  which  they  are  used,  in 
comparison,  ASTM  F432-68  requires 
only  that  couplers  support  the 
minimtun  yield  and  tensile  loads  of  the 
connected  bolts.  In  practice,  roof  bolt 
strengths  often  exceed  the  minimum 
strength  requirements  of  ASTM  F432- 
88  by  a  sulMtantial  mafgin.  often  in 
excess  of  8,000  pounds.  The  new 
coupler  requirements  will  ensure  that 
the  full  strength  of  the  bolting  system  is 
achieved  and  that  catastrophic  bolt 
feilure.  through  prematiue  coupler 
breakage,  is  prevented. 

2.  Internal  and  External  Threads 

New  tolerances  have  been  estabUshed 
under  ASTM  F432-95  for  both  external 
threads  primarily  used  for  bolts,  as  well 
as  internal  threads  used  in  couplers, 
anchor  plugs,  and  nuts.  MSHA 
experience  indicates  that  the  current 
thread  tolerances  of  ASTM  F432-88  and 
ASTM  F432-83  are  relatively  tight  and 
have  been  linked  to  thread  seizure 
problems  occasionally  experienced 
during  the  installation  of  tensioned  roof 
bolts.  Thread  seizure  or  binding  can  be 
caused  by  expansion  anchor 
compression  on  bolt  threads  or  the 
jamining  of  threads  by  small  metal 


shards  produced  during  the  planned 
shearing  of  torque  inhibiting  pins  or 
plugs.  Thread  seizure  during  roof  bolt 
installation  can  significantly  influence 
the  torque-tension  relationship.  In  turn, 
the  torque  check  required  by 
§§56.3203(0(2),  57.3203(f)(2),  and 
75.204(f)  (3),  (4).  and  (5)  may  not 
indicate  bolt  tension  accurately  and. 
thus,  fail  to  detect  bolt  installations  that 
are  not  in  compliance  with  those 
standards.  The  revised  requirements  of 
ASTM  F432-95  would  allow  a  slightly 
looser  fit  between  mating  threads  (0.003 
inch),  whidi  would  reduce  the 
possibility  of  thread  seizure  without 
afiecting  the  strength  of  the  component 
parts,  li^e  net  result  would  be  the 
improved  reUability  of  roof  bolt 
installations  through  more  consistent 
bolt  tensioning. 

3.  Hardened  Washers 

ASTM  F432-95  provides  revised 
dimensions  and  tolerances  for  hardened 
washers  that  are  used  to  enhance  the 
uniformity  of  installed  roof  bolt  tension. 
Cxuient  dimensions  Usted  in  ASTM 
F432-83  and  ASTM  F432-«8  are  such 
that  it  is  impossible  to  use  hardened 
washers  with  many  deformed  bars 
because  the  center  hole  dimensicms  are 
too  amall.  In  additioa.  the  restricted 
outside  diameter  (2  inches  nominal) 
prevents  the  effective  use  of  hardened 
washers  with  large  diameter  bolts  (i.e.. 
IMi  inch  diameter)  because  of  the 
groesly  reduced  bearing  surfece.  The 
revised  hardened  washer  dimensions  of 
ASTM  F432-95  are  compatible  with  the 
bolts  ciurently  in  use  and  ensiire  that 
the  benefits  of  uniform  bolt  tension  can 
be  achieved  with  those  systems. 

4.  Uniform  Grading  Systems 

ASTM  F432-95  also  contains  a 
revised  bolt  grading  system  that  would 
cover  existing  products  and  establish 
grade  intervals  for  high  strength  bolts 
that  may  be  developed  in  the  futiue. 
The  current  reference  standards  of 
ASTM  F432-83  and  ASTM  F432-88  are 
limited  to  grades  currently  in  use.  This 
essentially  precludes  the  immediate  use 
of  higher  strength  bolts.  The  use  of 
higher  strength  bolts  now  requires  often 
unnecessary  and  time  consiuning  tests 
to  allow  for  MSHA  approval  of  these 
bolts  for  use  in  an  individual  mine. 

In  addition,  the  current  system  uses  a 
single  symbol  for  bolt  head 
identification  to  designate  both  grade 
and  diameter.  Given  the  variety  of 
bolting  systems  in  use  (%,  V4.  ''M,  1,  and 
l*/b  inch  diameters:  grades  40,  55, 60, 
75;  plain  and  rebar  bolts),  a  large 
number  of  symbols  are  used. 
Consequently,  under  the  current  system, 
identifying  the  grade  and  diameter  of  a 


bolt  used  undergroimd.  bom  the  bolt 
head,  has  become  difficult  and  ' 

extremely  confusing.  This  increases  the 
potential  for  the  inadvertent  use  of  bolt 
types  either  not  prescribed  by  the  roof 
control  plan  or  not  suitable  for  the  roof 
conditions  encountered.  The  revised 
grading  and  identification  system  of 
ASTM  F432-95  would  allow  for  the 
introduction  of  new  high  strength 
bolting  systems  and  msJce^  easier  for 
miners  to  verify  the  grade  and  diameter 
of  the  bolts  in  use  by  looking  at  the  bolt 
head. 

A  grading  system  also  has  been 
established  in  ASTM  F432-Q5  for 
threaded  tapered  plugs  used  in 
expansion  anchors  that  specify 
minimum  non-seizure  and  non- 
stripping  loads  for  the  bolt  and  plug 
threads.  This  system  would  enable  mine 
operators  to  select  expansion  anchors 
with  strength  characteristics  that  are 
compatible  with  the  bolting  system  in 
use,  and  ensure  that  thread  seizure  will 
not  occur  during  bolt  installation. 

5.  Low  Strength  Bolts 

Finally.  ASTM  F432-g5  would 
eliminate  the  use  of  low  strength  grade 
30  bolts  permitted  by  both  ASTM  F432- 
83  and  88.  and  delete  certain  chemical 
and  grade  requirements  contained  in 
those  versions  that  imnecessarily 
restrict  new  technology.  As  a  resiilt, 
ASTM  F432-95,  through  its  improved 
specifications,  would  provide  additional 
safety  to  miners  as  compared  to  the 
current  specifications. 

MSHA  expects  that  the  eliminatiao  of 
the  use  of  grade  30  bolts  would  not 
adversely  impact  the  mining  industry. 
MSHA  allows  a  year  for  mine  operators 
to  use  existing  inventory.  Further. 
MSHA  experience  indicates  that  the 
majority  of  mine  operators  are  no  longer 
using  the  30  grade  bolts  and  that  they 
are  no  longer  being  manufactured. 

C.  Existing  Inventory 

This  proposal  would  aUow  mine 
operators  to  use  inventories  of  roof 
support  components  meeting  the  design 
criteria  of  ASTM  F432-83  and  ASTM 
F432-88  for  up  to  one  year  bom  the 
effective  date  of  the  final  rule.  After  that 
year,  only  roof  support  components 
meeting  ASTM  F432-95  would  be 
permitted  to  be  installed.  This  one-year 
period  will  not  result  in  a  diminution  of 
safety  to  miners  and  will  allow  mine 
operators,  including  small  mines  and 
seasonal  operations,  to  exhaust  existing 
supplies  of  roof  support  materials  on 
site.  It  also  would  allow  miners  who  use 
roof  support  materials  to  become 
sufficiently  trained  in  the  use  of  roof 
bolts  and  accessories  that  meet  the 
requirements  of  ASTM  F432-95.  MSHA 
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specifically  solicits  comments  &T>m  the 
mining  community  as  to  the  suitability 
of  this  time  period.  MSHA  is  proposing 
that  mine  operators,  however,  could 
start  using  components  meeting  the 
ASTM  F432-95  standard  upon  the 
effiective  date  of  the  final  rule. 

MSHA  also  believes  that  the  one-year 
time  period  gives  sufficient  time  for  roof 
bolt  manufacturers  to  consiune  present 
tooling,  exhaust  inventories  of  products 
meeting  current  specifications,  and 
produce  and  make  available  to  mine 
operators  quantities  of  roof  bolts 
meeting  the  design  criteria  of  ASTM 
F432-95.  MSHA  specifically  solicits 
comments  fit>m  the  mining  community 
on  whether  this  time  period  is  adequate 
to  supply  mine  operators  with  the  kind 
and  quantity  of  roof  bolts  needed. 

IV.  Executive  Order  12866  and 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  proposed  regulations. 
MSHA  estimates  that  the  cost  impact  of 
the  proposed  rule  is  the  same  as  under 
the  existing  rule.  The  primary  benefit  of 
the  proposed  rule  is  that  it  provides  for 
advancements  in  roof  bolt  technology 
and.  therefore,  would  increase 
protecticm  for  miners.  MSHA  has 
determined  that  this  proposed  rule  does 
not  meet  the  criteria  of  a  significant 
regulatory  action  and,  therefore,  has  not 
prepared  a  separate  analysis  of  costs  and 
benefits.  The  analysis  contained  in  this 
preamble  meets  MSHA's  responsibilities 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA.  MSHA  must  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definition  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Register  for 
notice  and  comment  MSHA 
traditionally  has  considered  small 
mines  to  be  those  with  fewer  than  20 
employees.  For  the  purposes  of  the  RFA 
and  this  certffication,  MSHA  has 
analyzed  the  impact  of  the  proposed 
rule  on  all  mines,  on  those  with  fewer 
than  20  employees,  and  on  those  with 
fewer  than  500  employees,  and  has 
concluded  that  there  is  no  cost  impact 
on  the  mining  industry. 

The  Agency  has  provided  a  copy  of 
this  proposed  rule  and  regulatory 
flexibility  certification  statement  to  the 
SBA  Office  of  Advocacy.  In  addition, 
MSHA  will  mail  a  copy  of  the  proposed 
rule,  including  the  preamble  and 


regulatory  flexibility  cotification 
statement,  to  all  affected  mine  operators. 

Regulatory  Flexibility  Certification 

In  accordance  with  section  605  of  the 
RFA.  MSHA  certifies  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  small 
governmental  jtirisdictions  or  nonprofit 
organizations  are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA.  MSHA  must 
include  in  the  proposed  rule  a  factual 
basis  for  this  certification,  llie  Agency 
also  must  publish  the  regulatory 
flexibiUty  certification  in  the  Federal 
Register,  along  with  its  factual  basis. 

Factual  Basis  for  Certification 

MSHA  has  used  a  quahtative 
approach  in  concluding  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
MSHA  anticipates  that  the  cost  of 
purchasing  roof  and  rock  bolts  and 
accessories  would  not  increase  as  a 
result  of  the  proposed  requirement  that 
they  meet  the  new  ASTM  specification 
(ASTM  F432-95).  This  ASTM  standard 
incorporates  technological  advances 
that  are  ciurently  available  and  being 
used  by  the  mining  industry.  Althoi^ 
MSHA  does  not  expect  any  cost 
increases  as  a  result  of  this  prt^KMed 
nUe.  there  may  be  minimal  costs  w^di 
the  Agency  is  not  able  to  predict  at  this 
time.  For  this  reason,  MSHA  solicits 
comments  from  the  mining  industry, 
especially  small  mines  and  roof  bolt 
manufacturers,  as  to  the  impact  of  the 
proposed  rule,  both  costs  and  bnaefits. 
WiUi  respect  to  costs,  the  Agency 
requests  that  commenters  provide 
supporting  information. 

V.  Unfunded  Mandates  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.0. 12875,  this  proposed  rule  does 
not  include  any  Federal  mandate  that 
may  result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million. 

ListofSul^ects 

30  CFR  Parts  56  and  57 

Mine  safety  and  health.  Surface 
mining.  Underground  mining. 

30  CFR  Part  75 

Coal,  Mine  safety  and  health. 
Underground  mining. 


Dated:  April  17, 1997. 
|.  Davitt  McAmr. 

Assistant  Secretaiyfor  Mine  Safety  and 
Health. 

For  the  reasons  set  out  in  the 
preamble,  MSHA  proposes  to  amend 
chapter  I  of  title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  56-SAFETY  AND  HEALTH 
STANDARDS-SURFACE  METAL  AND 
NONMETAL  MINES 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811. 

2.  Section  56.3203  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(1),  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

156.3203    RocfcflxturM. 

(a)  On  and  after  April  28, 1998,  for 
rock  bolts  and  accessories  addressed  in 
ASTM  F432-95,  "Standard 
Specification  for  Roof  and  Rock  Bolts 
and  Accessories,"  the  mine  operator 
shall— 

(1)  Obtain  a  manufacturer's 
certification  that  the  material  was 
manufactured  and  tested  in  aocordanoe 
with  the  specifications  of  ASTM  F432- 
95;  and 

(2)  •  •  • 

(b)  Fixtures  and  accessories  not 
addressed  in  ASTM  F432-95  may  be 
used  for  ground  support  provided 
they — 


PART  57— SAFETY  AND  HEALTH 
STANDARDS— UNDERGROUND 
METAL  AND  NONMETAL  MMES 

3.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811. 

4.  Section  57.3203  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(1),  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

157.^203    Rock  fbduree. 

(a)  On  and  after  April  28. 1998.  for 
rock  bolts  and  accessories  addressed  in 
ASTM  F432-95.  "Standard 
Specificati(m  for  Roof  and  Rock  Bolts' 
and  Accessories."  the  mine  operator 
shall— 

(1)  Obtain  a  manufacturer's 
certification  that  the  material  was 
manufactured  and  tested  in  accordance 
with  the  specifications  of  ASTM  F432- 
95;  and 

(2)*  •  • 

(b)  Fixtures  and  accessories  not 
addressed  in  ASTM  F432-95  may  be 
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used  for  ground  support  provided 
they — 


PAFTT  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MNES 

5.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

AndMritjr:  30  U.S.C  811. 

6.  Section  75.204  is  amended  by 
revising  the  introductory  text  of 


paragraph  (a),  paragraph  (a)(1).'  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 


S7&204 

(a)  On  and  after  April  28, 1998.  for 
roof  bolts  and  accessories  addressed  in 
ASTM  F432-95.  "Standard 
Specification  for  Roof  and  Rock  Bolts 
and  Accessories."  the  mine  operator 
shaU— 

(1)  Obtain  a  manufacturer's 
certification  that  the  material  was   . 


manufactured  and  tested  in  accordance 
with  the  specifications  of  ASTM  F432- 
95;  and 
(2)-  •    • 

(b)  Roof  bolts  and  accessories  not 
addressed  in  ASTM  F432-95  may  be 
used,  provided  that  the  use  of  such 
materials  is  approved  by  the  District 
Manager  based  on — 
***** 
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Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  131 

Water  Quality  Standards  for  Idaho; 
Proposed  Rule 
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ISS 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
IFRt-6817-8] 

Water  Quality  Standards  for  Idaho 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  water 
quality  standards  that  would  be 
applicable  to  the  waters  of  the  United 
States  in  the  State  of  Idaho.  If 
promulgated  as  final  standards,  they 
will  supersede  those  aspects  of  Idaho's 
water  quality  standards  that  EPA 
disapproved  in  1993  and  1996.  EPA  is 
taking  this  action  because  it  believes 
those  State  water  quality  standards  are 
inconsistent  with  the  Clean  Water  Act 
and  EPA's  implementing  regulations. 
The  timing  of  this  rulemaking  is 
designed  to  comply  with  a  court  order 
directing  EPA  to  propose  standards  by 
April  21, 1997  and  to  promulgate  final 
standards  90  days  thereafter.  EPA  is 
proposing  new  use  designations  on 
currently  imclassified  waters  in  the 
State,  and  new  use  designations  on  53 
specified  water  body  segments  whose 
use  designations  do  not  meet  the  goals 
of  the  Clean  Water  Act  and  which  have 
not  been  justified  by  the  State.  EPA  is 
also  proposing  new  temperature  criteria 
necessary  to  protect  certain  threatened 
and  endangered  species  and  species 
being  considered  for  listing  as 
threatened  and  endangered.  Finally. 
EPA's  proposal  addresses  the  State's 
mixing  zone  and  anti-degradation 
pohdes  as  well  as  its  excluded  waters 
provisicm. 

DATES:  EPA  will  accept  public 
comments  on  this  rulemaking  imtil  May 
28, 1997.  Comments  postmariied  after 
this  date  may  not  be  considered.  EPA  is 
sponsoring  two  pubUc  hearings  on 
today's  proposed  water  quality 


standards  for  Idaho  on  May  12, 1997. 
The  first  is  scheduled  for  2-5:00  pm 
(MDT),  and  the  second  for  6:30-9:30  pm 
(MDT). 

ADDRESSES:  An  original  plus  2  copies, 
and  if  possible  an  electronic  version  of 
comments  either  in  WordPerfect  or 
ASCII  format,  should  be  addressed  to 
Lisa  Macchio,  U.S.  EPA  Region  10. 
Office  of  Water.  1200  Sixth  Avenue, 
Seattle.  Washington.  98101. 

The  public  hearings  will  be  held  in 
Rooms  A  and  B  of  the  Department  of 
Environmental  Quality  Earl  Chandler 
Building,  1410  North  Hilton,  Boise. 
Idaho. 

The  administrative  record  for  today's 
proposed  rule  is  available  for  public 
inspection  at  EPA  Region  10.  Office  of 
Water,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101,  between  8:00  a.m. 
to  4:30  p.m. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Lisa 
Macchio  at  U.S.EPA  Region  10,  Office  of 
Water,  1200  Sixth  Avenue,  Seattle. 
Washington.  98101  (telephone:  206- 
553-1834),  or  William  Morrow  in 
U.S.EPA  Headquarters  at  202-260-3657. 
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A.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  Idaho  may  be  interested  in  this 
rulemaking.  Entities  discharging 
pollutants  to  waters  of  the  United  States 
in  Idaho  could  be  indirectly  affected  by 
this  rulemaking  since  water  quality 
standards  are  iised  in  determining 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits.  Categories  and  entities  which 
may  ultimately  be  affected  include: 


Category 

Examples  of  potentially  affected  entities 

industry 

Munictpaities 

Industries  dtocharging  poNutants  to  surface  waters  in  Idaho. 

Pubkdy-owned  treatment  works  discharging  pollulants  to  surface  waters  in  Idaho. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  regulated 
entities  likely  to  be  affected  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 
potentially  be  affected  by  this  action. 


B.  Background 

1 .  Statutory  and  Regulatory  Background 

Under  section  303  (33  U.S.C.  1313)  of 
the  Clean  Water  Act  (CWA).  States  are 
required  to  develop  water  quality 
standards  for  waters  of  the  United  States 
within  the  State.  Section  303(c} 
provides  that  water  quality  standards 
shall  include  the  designated  use  or  uses 


to  be  made  of  the  water  and  criteria 
necessary  to  protect  the  uses.  States  are 
required  to  review  their  water  quality 
standards  at  least  once  every  three  years 
and,  if  appropriate,  revise  or  adopt  new 
standards.  The  results  of  this  triennial 
review  must  be  submitted  to  EPA,  and 
EPA  must  approve  or  disapprove  any 
new  or  revised  standards. 


EPA  regulations  implementing  section 
303(c)  are  published  at  40  CFR  Part  131. 
Under  these  rules,  the  minimum 
elements  that  must  be  included  in  a 
State's  water  quality  standards  include: 
use  designations  for  all  water  bodies  in 
the  State,  water  quality  criteria 
sufficient  to  protect  those  use 
designations,  and  an  anti-degradation 
policy  consistent  with  EPA's  wat«r 
quality  standards.  40  CFR  131.6.  States 
may  also  include  in  their  standards 
policies  generally  affecting  the 
standards'  application  and 
implementation.  See  40  CFR  131.13. 
These  policies  are  subject  to  EPA  review 
and  approval. 

The  authority  to  review  and  to 
approve  or  disapprove  new  or  revised 
water  quality  standards  for  EPA  Region 
X  has  been  delegated  from  the 
Administrator  to  the  Regional 
Administrator,  and  redelegated  to  the 
Regional  Director  of  Water.  See  EPA's 
Delegation  Manual.  §  2-10.  dated 
January  28, 1976.  and  EPA  Region  X's 
redelegation  manual.  §  RlO  1250.42. 
September  12, 1995.  The  authority  to 
determine  that  new  or  revised  standards 
are  needed,  notwithstanding  a  prior 
approval,  has  not  been  delegated,  and  so 
remains  with  the  Administrator. 

Section  303(c)  of  the  CWA  authorizes 
EPA  to  promulgate  water  quality 
standards  to  supersede  State  standards 
that  have  been  disapproved,  or  in  any 
case  where  the  Administrator 
determines  that  a  new  or  revised 
standard  is  needed  to  meet  the  CWA's 
requirements.  EPA  is  acting  today  to 
promulgate  standards  superseding  State 
standards  that  have  been  deemed 
disapproved  by  the  U.S.  District  Court 
for  the  Western  District  of  Washington's 
in  Idaho  Conservation  League  v. 
Browner  (No.  C96-807WD.  February  20. 
1997,  herein  "Id  v.  Browner'').  Today's 
proposal  represents  a  preliminary 
determination  by  the  Administrator  that 
each  of  the  elements  in  today's 
rulemaking  is  necessary  and 
appropriate. 

EPA's  usual  practice  when 
promulgating  a  %vater  quality  standard  is 
to  provide  45  days  advance  notice  of  a 
hearing,  and  a  pubUc  comment  period 
that  extends  at  least  until  the  date  of  the 
hearing.  40  CFR  §  25.5(a).  However,  the 
regulations  also  allow  for  the 
modification  of  specific  deadlines 
where  necessary  to  accommodate  the 
specific  provisions  of  court  orders.  Here. 
EPA  is  tmder  a  court  order  to  propose 
standards  in  60  days  and  to  promulgate 
90  days  after  proposal.  A  comment 
period  of  45  days  would  not  allow  EPA 
sufficient  time  to  analyze  and  consider 
a  substantial  set  of  comments. 
Acoordingly,  EPA  is  providing  a 


comment  period  of  30  days  as  well  as 
holding  two  public  hearings  on  May  12, 
1997.  ilie  demanding  schedide  for 
promulgation  of  standards  in  this  case 
has  also  led  EPA  to  propose  a  special 
procedure  by  which  the  Regional 
Administrator  for  Region  10  may  grant 
variances  from  EPA-designated  uses 
where,  following  promulgation  of  these 
standards,  information  becomes 
available  showing  that  an  EPA- 
designated  tise  is  imattainable.  See 
section  L  below  for  a  detailed 
discussion. 

Section  7  of  the  Endangered  Species 
Act  requires  fsderal  agencies,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS),  to 
insiue  that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  which  have  been 
designated  as  "critical."  Consultation  is 
designed  to  assist  federal  agencies  in 
complying  with  the  requirements  of 
sectioQ  7  by  supplying  a  process  within 
which  FWS  and  NMFS  provide  such 
agencies  with  advice  and  guidance  on 
whether  an  action  complies  with  the 
substantive  requirements  of  ESA. 
Approval  of  State  water  quality 
standards  and  fsderal  promulgation  of 
water  qiiality  standards  are  considered 
federal  actions,  and  henoe  EPA  is 
required  to  comply  with  the 
requirements  of  section  7  of  ESA  prior 
to  final  promideation. 

As  a  result  ofEPA's  responsibilities 
and  duties  under  Section  7  of  the 
Endangered  Spedes  Act,  EPA  has 
initiated  informal  consultation  with 
FWS  and  NMFS  on  this  rulemaking.  As 
part  of  this  process  EPA  is  preparing  a 
biological  assessment  doomient  wldch 
vtrill  be  submitted  to  FWS  and  NMFS 
prior  to  the  final  rulemaking.  EPA 
expects  to  ccmclude  consultation  with 
the  Services  prior  to  the  final 
rulemaking. 

EPA  developed  today's  proposed 
standards  by  application  of  existing 
State  requirements  for  development  of 
water  quality  standards  set  out  in  40 
CFR  Part  131,  EPA's  implementing 
poUcies  and  procedures,  and  existing 
methodologies  for  criteria  development. 
The  basis  for  the  proposed  rule  is 
described  more  fully  below  in  sections 
C-I. 

2.  Factual  Background 

On  July  11, 1994,  Idaho  submitted  a 
complete  set  of  water  quality  standards 
to  EPA  for  review  and  approval. 
Pursuant  to  section  303(c)(3)  of  the 
CWA,  EPA  reviewed  this  complete  set 
of  standards.  Under  the  mistaken 


assumption  that  all  the  standards 
submitted  in  1994  were  new  or  revised, 
EPA  reviewed  and  approved  or 
disapproved  all  of  the  State's  standards 
in  a  June  25, 1996  letter  from  Qiuck 
Clarke,  Region  X  R^onal 
Administrator,  to  Wallace  Cory, 
Director,  Idaho  Division  of 
Envirorunental  Quality.  Specifically,  the 
letter  disapproved  the  State's  defeiUt 
use  designaticm  for  imclassified  waters, 
the  use  designations  for  53  waters  with 
designated  uses,  tonperetiue  criteria, 
portions  of  the  mixing  zone  and 
antidegradation  policies,  the  Kinross- 
Delamar  variance,  and  the  excluded 
waters  provision.  The  letter  stated  that 
EPA  was  approving  the  remainder  of 
Idaho's  water  quality  standards,  subject 
to  completing  ihe  consultation  required 
under  section  7  of  the  Endangered 
Species  Act. 

Subsequent  to  the  Jime  25, 1996 
action,  EPA  Region  X  discovered 
records  that  clarified  that  the  standards 
it  had  acted  on  included  not  only  new 
and  revised  standards,  but  also 
standards  which  had  been  previously 
approved  in  the  same  or  substantially 
the  same  form.  This  discovery  was 
significant  because  Region  X  had  been 
delegated  authority  to  approve  or 
disapprove  only  new  or  revised  State 
standards;  the  Administrator  has 
reserved  the  authority  to  determine  that 
new  or  revised  federal  standards  are 
needed  where  State  standards  have 
previously  been  approved.  EPA 
promptly  notified  the  parties  and  the 
court  of  this  discoveiT. 

To  ensure  that  all  tne  deficiencies  in 
Idaho's  standards  were  addressed  in 
these  cirounstances,  by  a  November  22, 
1996  memorandtun  from  Chuck  Clariu 
to  the  Administrator,  Region  X 
acknowledged  its  error  and 
reconunended  that  the  EPA 
Administrator  act  pursuant  to  her 
discretionary  auth(Hity  to  fill  those  gaps 
where  Region  X  had  acted  beyond  its 
authority.  On  F^ruary  20. 1997.  the 
District  Court  in  ICL  v.  Browner  held 
that  EPA  was  obUgated  to  promulgate 
standards  to  supersede  all  of  those 
disapproved  in  the  June  25, 1996  lettw. 
regardless  of  whether  the  standards 
were  new  or  revised. 

C  Unclassified  Waters 

1.  Backffound 

Water  quality  standards  consist  of 
designated  beneficial  uses,  criteria 
necessary  to  protect  those  iises.  and  an 
antidegradation  policy.  Water  quality 
standards  estabfish  the  "goals"  for  a 
Mrater  body.  Designated  beneficial  uses 
determine  what  criteria  apply  to  the 
water  body.  In  general.  States  have  not 
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had  the  resources  to  designate  beneficial 
uses  on  a  segment-by-segment  basis  for 
all  of  the  State's  surface  waters.  States 
usually  initially  designate  beneficial 
uses  site-specifically  for  a  subset  of 
water  segments  that  are  potentially 
threatened  by  degradation,  and  then  as 
resources  and  information  become 
available  gradually  begin  to  classify  the 
mnainder.  This  allows  States  to  focus  . 
limited  resources  on  collecting 
information  to  protect  the  water 
segments  at  most  risk.  This  approadi 
combined  with  a  default  use  designation 
for  unclassified  waters  ensures  all  State 
surface  waters  have  designated 
beneficial  uses  and  are  protected  for 
purposes  of  the  Clean  Water  Act. 

Section  101(aK2)  of  the  Clean  Water 
Act  States  the  national  goal  of  achieving 
by  July  1. 1963,  "water  quality  which 
provides  for  the  protection  and 
propagation  of  fish,  shellfish,  and 
wildlife  and  *  *  *  recreation  in  and  on 
the  %«rater,"  wherever  attainable.  These 
national  goals  are  commonly  refiaiTed  to 
as  the  "fishable/swimmable"  goals  of 
the  Gean  Watffl'  Act.  Section 
303(cM2)(A>  requires  water  quality 
standards  to  "protect  the  public  health 
and  welfare,  enhance  the  quality  of 
water,  and  serve  the  purposes  of  this 
Act"  EPA's  regulations  at  40  CFR  Part 
131  interpret  and  implement  these 
provisions  through  a  requirement  that 
water  quality  standards  provide  for 
fishable/swinunable  uses  unless  those 
uses  have  been  shown  to  be 
unattainable,  effectively  creating  a 
rebuttable  presumption  of  attainability. 
Unless  that  presumption  has  been 
rebutted,  a  defiault  designation  of 
fishable/sMrimmable  beneficial  uses 
apply. 

Under  40  CFR  §  131.10(j).  States  and 
Tribes  are  required  to  conduct  a  use 
attainability  analysis  (UAA)  whenever 
the  State  or  Tribe  designates  or  has 
designated  uses  that  do  not  include  the 
uses  specified  in  Section  101(a)(2)  of  the 
CWA,  or  when  the  State  or  Tribe  wishes 
to  remove  a  designated  use  that  is 
specified  in  Section  101(a)(2)  of  the  Act, 
or  adopt  subcategories  of  uses  that 
require  less  stringent  criteria.  Section 
131.10  lists  grounds  upon  which  a 
finding  of  un-attainability  may  be  based. 
At  a  minimum,  uses  are  considered  by 
EPA  to  be  attainable  if  the  uses  can  be 
achieved  when  (1)  effluent  limitations 
under  Section  301(b)(1)  (A)  and  (B)  and 
Section  306  are  established  for  point 
source  dischargers,  and  (2)  cost  effective 
and  reasonable  best  management 
practices  are  established  for  nonpoint 
source  dischargers. 


A  UAA  is  defined  in  40  CFR 
§  131.3(g)  as  a  "structured  scientific 
assessment  of  the  factors  affiacting  the 
attainment  of  a  use  whidi  may  include 
physical,  chemical,  biological,  and 
economic  factors  as  described  in 
§  131.10(g)."  In  a  UAA,  the  physical, 
chemical  and  biological  factors  affiacting 
the  attainment  of  a  use  are  evaluated 
through  a  water  body  survey  and 
assessment.  In  addition,  where  the 
economic  impact  of  attaining  a  use  is  an 
issue,  those  impacts  may  be 
documented  in  the  UAA. 

2.  Idaho's  Undassified  Waters  Provision 

Idaho's  regulations  at  16.01.02.101.01. 
adopted  August  24. 1994.  protected 
unclassified  surface  waters  for  primary 
contact  recreation,  unless  the  physical 
characteristics  of  a  water  body 
prevented  primary  contact  recreation.  In 
those  cases,  the  water  body  was 
protected  for  secondary  contact 
recreation.  While  providing  for 
swimmable  waters  unless  and  until 
such  use  is  shown  to  be  unattainable, 
this  provision  did  not  provide  any' 
protection  for  aquatic  life,  that  is,  the 
"fishable"  component  of  fishable/ 
swimmable  uses.  In  its  Jime  1996  letter, 
EPA  disapproved  this  provision  because 
it  did  not  protect  unclassified  waters  for 
"protection  and  propagation  of  fish, 
shellfish  and  wildlife"  and  because  the 
State  had  not  demonstrated  that  such 
uses  were  unattainable  in  unclassified 
waters,  as  required  by  sections  101(a) 
and  303(c)  of  the  CWA  and  by  EPA's 
regulations. 

On  December  1, 1996,  Idaho  adopted 
a  modified  imclassified  waters 
provision  which  protects  unclassified 
waters  for  all  recreational  use  in  and  on 
the  water  and  the  protection  and 
propagation  of  fish,  shellfish  and 
wildlife,  "wherever  attainable."  By 
letter  dated  September  23. 1996,  Idaho 
explained  that  this  language  was  not 
intended  to  establish  a  default 
designation  for  aquatic  life,  but  rather 
that  the  State  contemplated  that  when 
regulatory  decisions  such  as  hfPDES 
permit  decisions  arose,  data  would  be 
reviewed  to  determine  the  appropriate 
beneficial  use.  Based  on  this  letter  and 
conversations  with  Idaho's  Division  of 
Environmental  Quality,  it  is  EPA's 
understanding  that  under  Idaho's 
intended  interpretation,  this  provision 
does  not  presume  that  unclassified 
waters  will  be  protected  for  fishable/ 
swimmable  uses  and  does  not  require 
that  such  uses  be  demonstrated  to  be 
unattainable  before  a  lesser  use  is 
employed  in  regulatory  decisions. 


Idaho's  approach  appears  to  shift  the 
burden  so  as  to  require  a  demonstration 
that  fishable/swimmable  uses  are 
attainable  before  they  will  be  protected. 
nils  is  inconsistent  with  the  goals  of 
CWA  §  101(a)(2)  and  the  requirements 
of  CWA  §  303(b)(2)  and  40  CFR  131.10. 

3.  Federal  Use  Designation  for 
Unclassified  Waters  in  Idaho 

EPA  is  proposing  to  promulgate  a 
default  use  designation  for  unclassified 
waters  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfish,  and  wildlife,  and  recreation  in 
and  on  the  water,  unless  it  is 
demonstrated  to  EPA  for  a  particular 
water  body  that  such  use(s)  are 
unattainable.  Demonstrations  that  a 
fishable/swimmable  use  is  unattainable 
for  a  particular  imclassified  water  body 
can  be  made  by  applying  for  a  variance 
to  the  federal  standard.  The  federal 
variance  procedure  is  discussed  in 
section  I.  The  CWA  specifies  that  States 
are  to  establish  water  quality  standards 
which  includes  designating  beneficial 
uses.  It  is  only  when  a  State  adopts 
standards  inconsistent  with  the  CWA, 
that  EPA  must  promulgate  replacement 
standards.  If  Idaho  formally  designates  a 
beneficial  use  for  a  specific  unclassified 
water  body,  that  water  body  would  no 
longer  be  subject  to  the  proposed 
unclassified  waters  provision.  Such   - 
designations  are  subject  to  EPA  review 
and  approval  under  CWA  §  303(c)(2).  In 
addition,  if  Idaho  corrects  the  deficiency 
in  their  current  designated  use  for 
unclassified  waters,  and  EPA  approves. 
EPA  will  remove  today's  federal 
designated  use  for  unclassified  waters. 

In  order  to  provide  for  the  protection 
and  propagation  of  aquatic  life  in 
unclassified  waters,  it  is  necessary  to 
determine  the  predominant  type  of 
aquatic  life  in  Idaho's  siu'face  waters. 
Aquatic  life  in  diffierent  ecosystems 
have  different  needs.  Salmonid  fishes, 
especially  chinook  salmon  and  bull 
trout,  are  often  referred  to  as  cold-water 
fish  (ODEQ,  1995).  Cold-water  fish 
occiir  in  all  of  Idaho's  basins,  with  some 
limited  exceptions  of  isolated  sub- 
basins  in  southern  Idaho.  Table  1  shows 
the  non-salmonid  fish  found  in  Idaho 
(Simpson  and  Wallace,  1982).  These 
fish  are  classified  as  cool/cold-and 
warm- water  species  (ODEQ,  1995; 
Simpson  and  Wallace,  1982;  Sigler  and 
Sigler,  1987).  Non-salmonid  cool/cold- 
water  fish  native  to  Idaho  include 
several  species  of  sculpin.  dace.  chub, 
and  suckers.  The  only  known  warm- 
water  species  of  fish  native  to  Idaho  are 
the  Utah  sucker  and  the  Utah  chub. 
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Family 


Table  1.— Nonsalmonid  Fishes  of  Idaho  (Simpson  and  Waoace.  1982) 


CLUPEIDAE  

CENTRARCHIDAE 

COmOAE  

ICTALURIDAE 

CATOSTOMIDAE  . 

GADIDAE  

CYPRINIDAE 


POECIUIDAE ^. 

PETROMYZOI^IDAE 

ESOCIDAE 

OSMERUS  

PERCOPSIDAE 

ACIPENSERIOAE  

PERCIDAE  


Common  names 


American  Shad,  Herring 

Bass.  Largemoi4h  Bass.  Pumpldnseed.  WhMe  Onippie,  Qraen  Sunfish, 
Wamwulh.  Btuegil. 

Black  Crappie.  Smalmoulh  Bass  „ _ 

Bear  Lake  Sculpin.  Mottled  Sculpin,  Paiute  Sculpin.  Shoilhead  Sculpin,  Sho- 
shone Sc^pia  Simy  Sculpin,  Torrent  Sculpin,  Wood  River  Sculpia 

Black  Bultwad.  Brown  Bullhead.  Channel  CaMish.  Ta(%x>le  Madtom,  Flat- 
head Catfish. 

Bkjehead  Sucker,  Bridgelip  Sucker,  Largescale  Sucker,  Longnose  Sucker, 
Mountain  Sucker. 

Utah  Sucker  

Burbot :. 

Common  Carp,  Fathead  Minnow,  GoWlish,  Tench.  Tui  Chub ..„ 

Chiselmouih,  Leatherside  Chub,  Leopard  Dace,  Lx>ngnose  Dace,  Northern 
Squawfish,  Peamouth,  Redskto  Shiner,  Speckled  Dace,  Lake  Chub. 

Utah  Chub 

Guppy,  Western  Mosquitofish 

PacHK  Lamprey 

Northern  PKe . 

Rainbow  Smelt 

Sand  Roller  „„. „ 

White  Sturgeon 

Walleye,  Ye«ow  Perch _. 


Introduced  or  native 


Introduced 
Introduced 

Introduced 
Native  ....„ 

Introduced 

Native  ..„.. 

Nativa 

NaHva 

Infroducad 
Native 

Native  ..„.. 
Introduced 

Native 

Introduced 
Introduced 

Native 

Noliva 

Irtfroduced 


Wamnor 
cooVcoU 


W«m. 
Warm. 

CooVCoU. 
CooVCoM. 

Warm. 

CooVCoU. 

Warm. 
CooVCoU. 
Warm. 
Cool/Cokl 

Warm. 

Warm. 

CooVCokl 

CooVCoM. 

CooVCohl 

CooVCoU. 

CooVCoU. 

CooVCokl 


The  Utah  Chub  is  native  to  the  Bear 
River  basin  and  the  Snake  River  basin 
above  Shoshone  falls.  It  is  also  found  in 
the  Wood  River  system  and  in  Henry's 
Fork  of  the  Snake  River  with  its  range 
restricted  to  the  area  below  Mesa  Falb 
(Simpson  and  Wallace,  1982).  The  Utah 
Chub  prefers  lake,  pond  and  reservoir 
environments  and  is  tolerant  of  warmer 
water  temperatures  (Simpson  and 
Wallace.  1982).  The  Utah  Chub  is 
considered  a  "nuisance"  in  trout  waters, 
and  the  Idaho  Department  of  Fish  and 
Game  has  attempted,  unsuccessfully  to 
eradicate  Utah  Chub  fi*om  important 
trout  waters  (Simpson  and  Wallace, 
1982).  Although  no  life  cycle  studies 
have  been  conducted  in  Idaho,  the 
successful  colonization  of  the  Utah 
Chub  in  trout  waters  would  seem  to 
indicate  that  the  Utah  Chub  can 
reproduce  and  survive  in  cold  water. 
The  Utah  Sucker  is  also  found  in  the 
Bear  River  basin  and  the  Snake  River 
basin  above  Shoshone  Falls.  Although 
the  temperatxire  requirements  for 
difiiarent  stages  of  its  life  cycle  are 
unknown,  its  geographic  distribution 
covers  a  wide  range  of  warm  to  very 
cold  waters  which  suggest  it  is  an 
adaptable  species  (Simpson  and 
Wallace,  1982). 

The  majority  of  native  Idaho  fish  are 
classified  as  cold  water  species  and  the 
presence  of  these  species  occvus 
throughout  the  entire  State.  The  only 
two  warm  water  native  fish  species  are 
of  limited  geographic  range  and  also 
occur  where  cold  water  native  fish 
species  exist.  In  addition,  of  the  240 
water  segments  that  Idaho  has 


specifically  designated  beneficial  uses 
for  in  their  water  quality  standards  (see 
IDAPA  16.01.02.100.-161.).  only  3  have 
been  designated  as  warm  water  biota.  Of 
those  three.  EPA  is  proposing  to 
promulgate  cold  water  protection  for 
one  of  those  streams  based  on  the 
presence  of  cold  water  species  (see 
section  D.4.ii.).  EPA  believes  having  a 
default  assumption  protective  of  cold 
water  species  applicable  in  the  State  of 
Idaho  is  reasonable  based  upon  the 
State's  beneficial  use  designations  to 
date  and  the  scientific  information 
presented  above. 

Idaho  has  set  out  in  its  water  quality 
standards  at  16.01. 02.250.02.C  criteria 
necessary  to  support  cold  water  aquatic 
life.  Because  the  predominant 
ecosystem  in  Idaho  is  comprised  of  cold 
water  aquatic  life.  EPA  is  proposing  to 
rely  on  Idaho's  existing  criteria  for  cold 
water  biofa  for  the  protection  of 
unclassified  waters,  except  where  lower 
temperatures  are  required  to  protect 
threatened  and  endangered  species  (see 
section  E  below).  Idaho's  existing 
criteria  for  cold  water  biota  include 
criteria  for  dissolved  oxygen  (D.O.), 
temperature,  ammonia,  and  tiirbidity. 
EPA  solicits  comment  on  the  selection 
ef  cold  water  biota  as  a  default 
beneficial  use  for  unclassified  waters.  In 
particular,  EPA  seeks  information  about 
the  present  distribution  of  various 
salmonid  and  non-salmonid  cold  water 
species  in  Idaho.  EPA  also  solicits 
comment  on  the  distribution  of  warm 
water  species  in  Idaho.  EPA  seeks  data 
on  the  temperature  requirements  of 
sensitive  life  cycle  stages  for  the  Idaho 


Chub  and  t£le  Idaho  Sucker.  EPA  also 
seeks  comment  on  the  historical 
distribution  of  both  native  cold  water 
and  native  warm  water  species  in  Idaho. 

The  second  component  of  "fishable/ 
swimmable"  is  proposed  to  be 
addressed  throi^  the  primary  contact 
recreation  use  and  associated  criteria. 
However,  as  discussed  below  in  section 
D.4.i.,  Idaho's  criteria  for  secondary 
contact  recreation  are  adequate  to 
protect  swimming.  EPA  seeks  comment 
on  the  option  of  relying  on  secondary 
contact  recreation  for  protection  of 
recreation  in  unclassified  waters. 
Spedficalfy.  EPA  is  seeking  comment 
on  whether  a  primary  contact  recreation 
use  designation  is  necessary  when  the 
criteria  associated  with  secondary 
contact  recreation  are  protective  of 
SMrimming. 

When  Idaho  designates  a  beneficial 
use  for  a  specific  water  body  that  is 
currently  unclassified,  that  water  body 
will  no  longer  be  within  the  scope  of 
EPA's  unclassified  waters  beneficial 
desi^ated  use.  EPA  will  review  the 
State's  beneficial  use  designation  for 
specific  water  bodies  and  approve  or 
disapprove  as  part  of  EPA's  review 
process  under  section  303(c)  of  the 
CWA. 

D.  Stream  Segments  With  Specific 
Beneficial  Use  Designations 

1.  Background 

As  discussed  in  Section  "C. 
Unclassified  Waters"  above,  the  fiaderal 
water  quality  standards  regulations 
require  that  water  quality  standards 
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provide  for  fishable/swimmable  uses 
unless  it  has  been  demonstrated  that 
attaining  the  designated  beneficial  uses 
is  not  feasible  for  any  of  the  reasons 
described  in  40  CFR  131.10(g). 
Whenever  the  State  designates  or  has 
designated  uses  that  do  not  include 
these  fishable/swimmable  uses  or  when 
the  State  wishes  to  remove  a  designated 
use,  a  use  attainabiUty  analysis  (UAA)  - 
must  be  completed  and  submitted  to 
EPA  for  review. 

2.  EPA  Review  of  Idaho's  Use 
Designations 

Idaho's  1994  water  quality  standards 
which  were  submitted  to  EPA  for  review 
contained  53  water  body  seranents 
which  had  designated  beneficial  uses 
wdiich  were  less  than  fishable/ 
swimmable.  More  specifically,  the 
designated  beneficial  uses  for  9 
segments  were  missing  cold  water  biota, 
for  18  were  missing  primary  contact 
recreation  and  for  26  were  missing  both 
cold  water  biota  and  primary  contact 
recreation.  Idaho  had  not  submitted 
UAA's  justifying  the  lowered  uses  for 
these  segments. 

In  a  letter  to  Idaho  from  EPA  in 
October  1995,  B*A  pointed  out  this 
deficiency.  Idaho  took  no  action.  On 
June  25, 1996.  EPA  disapproved  the 
uses  for  these  53  water  body  segments 
because  the  State  had  failed  to  justify 
lovrer  use  classifications  in  accordance 
with  40  CFR  §  131.10(1).  EPA  Stated 
that,  to  meet  the  requirements  of  the 
CWA.  Idaho  must  either  submit  use 
attainability  analyses  providing  the 
justification  for  less  than  fishable/ 
swimmable  uses  for  the  subject  waters 
or  revise  the  standards  to  include 
fishable  and  swimmable  uses. 

3.  Recent  Idaho  Actions 

To  date,  Idaho  has  taken  action  to 
revise  the  designated  beneficial  uses  for 
2  of  the  53  water  body  segments.  Idaho 
adopted  a  temporary  rule  on  February 
11, 1997  for  the  upgrade  of  uses  for 
West  Fork  Blackbird  Creek,  SB  4211  in 
the  Salmon  Basin,  and  Lindsay  Creek. 
CB  210  in  the  Clearwater  Basin.  The 
temporary  rule  designated  cold  water 
biota  and  salmonid  spawning  use  for 
West  Fork  Blackbird  Creek  and 
secondary  contact  recreation  for  Lindsay 
Creek  and  became  effective  on  March  1. 
1997.  Idaho  submitted  this  temporary 
rule  to  EPA  on  March  24, 1997. 

With  these  changes,  it  appears  that 
the  beneficial  use  designations  for  these 
segments  meet  the  requirements  of  40 
CFR  131.10.  However,  the  process 
followed  by  Idaho  in  adopting  this 
temporary  rule  has  not  yet  provided  an 
opportimity  for  public  hearing  or 
comment  on  the  rule  as  required  by  40 


CFR  131.20.  Because  these  segments  are 
covered  by  Judge  Dwyer's  order,  and 
because  ^A  has  not  completed  its 
approval/disapproval  action  on  Idaho's 
temporary  rules  for  these  segments,  they 
are  included  in  today's  proposal.  If  EPA 
approves  these  or  other  State  adopted 
standards  before  promulgating  a  final 
Federal  rule,  there  will  be  no  need  to 
include  thera  in  the  final  promulgation. 

4.  Federal  Beneficial  Use  Designations 
for  Specific  Water  Body  Segments 

In  its  modified  order,  the  District 
Court  ordered  EPA  to  propose  water 

auality  standards  by  April  21, 1997  for 
le  53  water  body  segments  whose 
designations  EPA  had  disapproved  in 
June  1996.  The  brevity  of  this  schedule 
did  not  allow  EPA  time  to  complete  its 
review  of  available  data  on  each  of  these 
segments,  nor  did  it  allow  EPA  time  to 
solicit  data  prior  to  this  proposed 
rulemaking.  Accordingly,  in  proposing 
designated  beneficial  uses  for  the  water 
body  segments  of  concern,  EPA  is 
relying  on  the  rebuttable  presumption 
implicit  in  its  regulations,  that  fishable/ 
swimmable  uses  are  attainable.  If  further 
data  indicates  that  this  presumption  is 
not  appropriate  for  particular  water 
bodies,  EPA's  final  rule  will  be  revised 
accordingly.  In  particular,  if  EPA 
determines,  based  on  the  record,  that 
any  of  Idaho's  designations  are  justified, 
there  will  not  be  a  need  for  federally 
promulgated  use  designations  for  the 
water  bodies  in  question.  EPA  believes 
that  this  approach  is  reasonable  because 
it  is  consistent  with  the  goals  in  section 
101(a)(2)  of  the  CWA  and  the 
implementing  requirements  in  the  water 
quality  standards  regulations  at  40  CFR 
Part  131. 

Idaho's  use  classification  system 
includes  a  number  of  beneficial  uses  for 
its  waters,  including  "domestic  water 
supply",  "agricultural  water  supply", 
"cold  water  biota",  "warm  water  biota", 
"salmonid  spawning",  "primary  contact 
recreation"  and  "secondary  contact 
recreation".  EPA's  approach  in 
proposing  beneficial  uses  for  the  53 
water  body  segments  is  to  select  uses 
from  Idaho's  system  which  correspond 
to  "fishable/swimmable"  uses.  This 
approach  meets  the  requirements  of  the 
CWA  while  facilitating  ultimate 
%vithdrawal  of  federal  standards. 

i.  Primary  Contact  Recreation 

Forty-four  of  the  water  bodies  whose 
beneficial  use  designations  were 
disapproved  by  EPA  were  missing 
primary  contact  recreation.  In  most 
instances,  the  water  bodies  were 
assigned  secondary  contact  recreation;  a 
few  segments  had  neither  primary  or 
secondary.  In  light  of  recent  discussions 


with  the  State,  it  now  appears  that  the 
criteria  assigned  by  Idaho  to  protect 
secondary  contact  recreation  are 
consistent  with  EPA  guidance  on 
bacteriological  criteria  for  primary 
contact  recreation. 

In  the  current  Idaho  water  quality 
standards,  except  for  fecal  coliform 
bacteria,  all  of  the  criteria  applicable  to 
primary  contact  recreation  are  also 
applicable  to  secondary  contact 
recreation  (i.e.,  all  toxic  substance 
criteria  for  the  protection  of  human 
health  apply  to  both  primary  and 
secondary  contact  recreation,  see  IDAPA 
16.01.02.250.01.C.).  It  is  only  the 
bacteriological  criteria  which  differ 
between  primary  and  secondary  contact 
recreation. 

Idaho's  current  bacteriological  criteria 
for  the  protection  of  secondary  contact 
recreation  are  concentrations  of  fecal 
coliform  bacteria  not  to  exceed  a 
geometric  mean  of  200/100  milliliters 
(ml)  based  on  a  minimum  of  five 
samples  taken  over  a  thirty  day  period. 
800/100  ml  at  any  time;  and  400/100  ml 
in  more  than  ten  percent  of  the  total 
samples  taken  over  a  thirty  day  period. 
(See  IDAPA  16.01.02.250.01.b.) 

Idaho's  current  bacteriological  criteria 
applicable  for  the  protection  of  primary 
contact  recreation  apply  between  May  1 
and  September  30  of  each  calendar  year 
and  are  concentrations  of  fecal  coliform 
bacteria  not  to  exceed  a  geometric  mean 
of  50/100  ml  based  on  a  minimum  of 
five  samples  taken  over  a  thirty  day 
I>eriod,  500/100  ml  at  any  time;  and 
200/100  ml  in  more  than  ten  percent  of 
the  total  samples  taken  over  a  thirty  day 
period.  (See  IDAPA  16.01.02.250.01.a.). 
EPA's  section  304(a)(1)  bacteriological 
criteria  document  published  in  1976 
recommended  a  log  mean  fecal  coliform 
limits  of  200  FC/lOO  ml. 

EPA  beUeves  it  is  required  by  the 
terms  of  the  District  Court's  order  to 
propose  primary  contact  recreation  as  a 
designated  beneficial  use  for  those  water 
bodies  which  already  have  secondary 
contact  as  a  designated  beneficial  use. 
However,  EPA  is  soliciting  comment  on 
whether  Idaho's  secondary  contact 
recreation,  with  its  associated  criteria,  is 
sufficient.  Specifically.  EPA  seeks 
comment  on  (1)  whether  Idaho's  criteria 
for  secondary  contact  recreation  are  in 
fact  sufficient  to  protect  primary  contact 
recreation;  and  (2)  if  that  is  so,  whether 
there  is  any  reason  to  promulgate 
federal  primary  contact  recreation  use 
designations  for  the  streams  already 
subject  to  the  secondary  contact 
recreation  criteria. 

ii.  Cold  Water  Biota 

Thirty  five  of  the  53  segments 
addressed  in  EPA's  June  1996  letter 
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were  disapproved  because  they  were 
missing  a  cold  water  biota  beneficial  use 
designation.  As  discussed  above,  under 
section  C  (Unclassified  Waters),  cold 
water  biota  is  the  appropriate  default 
aquatic  life  classification  for  Idaho.  To 
the  extent  possible  prior  to  proposal. 
EPA  also  examined  data  for  these  35 
segments  relevant  to  the  existence  of,  or 
potential  to  support,  cold  water  biota. 

EPA  soUcited  and  collected  water 
chemistry  data  for  the  South  Fork  Coeur 
d'Alene  River  Basin  from  Idaho  Fish 
and  Game,  the  Coeur  d'Alene  Tribe  and 
from  within  EPA's  Sup>erfund  Program. 
In  addition,  biological  monitoring  data 
on  marcroinvertebrates  and  fish 
population  data  was  collected  from  the 
Idaho  Department  of  Fish  and  Game  and 
the  Coeur  d'Alene  Tribe  for  this  basin. 

EPA  also  reviewed  physical,  chemical 
and  biological  data  on  West  Fodc 
Blackbird  Creek  which  Idaho  DEQ 
submitted  to  EPA.  Additionally  Idaho 
IKQ  submitted  to  EPA  preliminary 
results  of  assessment  data  which  either 
they  had  collected  or  had  been  collected 
from  other  sources,  such  as  Idaho 
Department  of  Fish  and  Game,  on  the  35 
water  body  segments  which  were 
lacking  a  cold  water  biota  beneficial  use 
designation. 

Based  on  the  above  data,  as  well  as 
EPA's  approach  discussed  in  Section  C 
above,  EPA  determined  that  it  is 
appropriate  to  propose  a  cold  water 
biota  designated  beneficial  use  for  the 
35  water  body  segments. 

iii.  Salmonid  Spawning 

As  a  result  of  EPA's  responsibilities 
and  duties  under  Section  7  of  the 
Endangered  Species  Act,  EPA  initiated 
informal  consultation  with  FWS  and 
NMFS  on  our  proposed  action.  In 
conferring  with  NMFS  on  designating 
beneficial  uses  for  these  53  segments, 
EPA  obtained  data  from  Idaho 
Department  of  Fish  and  Game  which 
indicated  that  7  of  the  53  segments 
provide  spawning  habitat  for  chinook  - 
and  steelhead  salmon.  Of  these  7.  there 
were  4  which  Idaho  had  not  already 
designated  for  salmonid  spawning  use. 
As  a  result  of  this  information,  EPA  is 
proposing  an  additional  designated  use 
of  salmonid  spawning  for  the  following 
four  segments:  Grasshopper  Creek,  Little 
Bear  Creek,  Blackbird  Creek,  Panther 
Creek. 

Based  on  the  information  provided, 
EPA  determined  that  salmonid 
spawning,  which  requires  more 
stringent  temperature  and  dissolved 
oxygen  criteria  than  those  assigned  to 
cold  water  biota,  was  the  appropriate 
beneficial  use  to  ensure  "fishable"  water 
quality  for  these  four  water  body 
segments. 


5.  Request  for  Comment  and  Data 

EPA  beUeves  the  above  beneficial 
uses  are  appropriate  considering  the 
requirements  of  the  CWA  and  given  the 
time  frame  which  the  court  had  ordered. 
Nonetheless,  it  is  possible  that 
information  exists  which  may  further 
support  or  refute  their  attainability  or 
support  or  refute  the  appropriateness  of 
the  State's  uses.  Accordingly,  EPA  will 
evaluate  any  data  which  is  submitted 
with  regard  to  the  aquatic  life  uses  (i.e., 
cold  water  biota  and  salmonid 
spawning)  of  the  35  water  body 
segment*:  as  well  as  the  proposed 
primary  contact  recreationtd  use.  Based 
on  such  information  EPA  can  make  a 
final  decision  whether  the  designated 
uses  in  today's  proposal  are  appropriate 
and  required  by  the  Clean  Water  Act.  To 
assist  the  Agency  in  ensuring  that  its 
decisions  are  based  upon  the  best 
available  information,  the  Agency  is 
soliciting  information.  To  assist 
commenters  the  following  paragraphs 
provide  guidance  on  what  information 
is  relevant. 

Specifically  EPA  is  seeking 
information  that  would  assist  in 
determining  whether  the  beneficial  uses 
identified  above  are  currmtly  being 
attained,  can  be  attained,  or  have  been 
attained  since  or  before  1975;  vt^ether 
natural  conditions  or  features  or  human 
caused  conditions  prevent  the 
attainment  of  these  uses  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place:  or  whether  the  controls 
more  stringent  than  those  reqiiired  by 
Section  301(b)  and  306  of  the  Clean 
Water  Act  would  be  needed  to  attain  the 
uses  and  would  cause  substantial  and 
widespread  economic  and  social 
impact.  Below  is  a  general  discussion  of 
the  types  of  data/information  requested 
by  the  Agency: 

Ambient  Monitoring  Information:  (1) 
Any  in-stream  data  for  any  of  the  above 
stream  segments  reflecting  either  natural 
conditions  (e.g..  in-stream  flow  data  or 
other  data  relating  to  stream  hydrology) 
or  irretrievable  himian-caused 
conditions  which  prevent  the  uses  or 
water  quality  criteria  from  being 
attained;  (2)  any  available  in-streani 
biological  data:  (3)  any  diemical  and 
biological  monitoring  data  that  verify 
improvements  to  water  quality  as  a 
result  of  treatment  plant/fedlity 
upgrades  and/or  expansions;  and  (4)  any 
in-stream  data  reflecting  nonpoint 
sources  of  pollution  or  best  management 
practices  that  have  been  implemented 
for  nonpoint  source  control. 

Current  and  Historical  Effluent  Data: 
(1)  Any  data  and  information  relating  to 
mass  loadings  from  point  source 


discharges  of  pollutants  such  as  BOD, 
NHs-N,  chlorine,  metals  (e.g..  As,  Cd,  Cr, 
Cu.  Pb.  Hg,  Ni,  Ag,  Zn),  toxics  (e.g.. 
vtlatile  organic  (±emicals  such  as 
b*  nzene  or  toluene,  acid  extractables 
such  as  pentachlorophenol,  base 
neutrals  such  as  anthracene,  fluorene  or 
pyrene,  and  pesticides  such  as  aldrin, 
lindane,  DDT,  dieldrin,  endrin  and 
toxaphene);  (2)  data  and  information 
related  to  facility  or  treatment  plant 
effluent  quality;  and  (3)  any  information 
related  to  releases  of  pollutants  fiom 
other  sources  such  as  landfills, 
transportation  facilities,  construction 
sites,  agriculture/silviculture, 
incinerators,  and  contaminated 
sediments. 

Models:  (1)  Any  data  or  information 
on  analytical  models  which  can  be  used 
to  evaluate  or  predict  stream  quality, 
flow,  morphology:  (2)  any  physical, 
biological  or  ^emical  characteristics 
relating  to  beneficial  uses;  and  (3)  the 
results  of  any  such  models  which  can  be 
used  to  evaluate  bmefidal  uses. 

Economic  Data:  Any  information 
relating  to  costs  and  bmefits  associated 
with  facility  or  treatment  plant 
expansions  or  upgrades,  "rhis 
information  includes:  (1)  Qualitative 
descriptions  or  quantitative  estimates  of 
any  costs  and  benefits  associated  with 
fecility  or  treatment  plant  expansions  or 
upgrades,  or  associatsd  with  fecifities  or 
treatment  plants  meeting  limits;  (2)  any 
information  on  costs  to  households  in 
the  community  widi  facility  or 
treatment  plant  expansions  or  upgrades, 
whether  through  an  increase  in  user 
fees,  an  increase  in  taxes,  or  a 
combination  of  both;  (3)  descriptions  of 
the  geographical  area  affected;  (4)  any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percoit  of  full  market  value  of  taxable 
property;  and  (5)  any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
changes  in  income  to  the  community  if 
workers  lose  their  jobs,  and  effects  on 
other  businesses  both  direct  and 
indirect. 

E.  Tempwature  Crilana  for  llireatened 
and  Endangered  Spedos 

1.  Background 

Water  quality  standards  consist,  in 
part,  of  designated  uses  and  criteria  to 
protect  those  uses.  States  designate  uses 
for  aquatic  Ufe  to  provide  protection  for 
a  variety  of  aquatic  species  which  may 
be  present  in  their  waters.  Thermal 
requirements  for  these  species  vary 
among  species  and  among  different  life 
stages.  Ptoviding  protection  for  these 
varied  species  and  their  temperature 
requirements  can  be  accomplished  a 
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number  of  ways.  Most  commonly, 
tempo^ture  criteria  are  set  to  protect 
the  more  sensitive  species  residing  at  a 
site,  or  subcategories  of  uses  are 
established  with  criteria  tailored  to 
address  and  protect  particular  species 
and/or  life  stages. 

Idaho  has  three  aquatic  lifie  designated 
beneficial  uses,  cold  water  biota,  warm 
water  biota  and  salmonid  spawning, 
with  each  category  having  differing 
applicable  temperature  criteria.  When 
designating  uses  and  applying  this 
categorical  aquatic  Ufe  based  approach, 
Idaho  is  required  to  ensure  that  the 
criteria  are  sufficiently  protective  to 
safeguard  the  full  range  of  waters  in  the 
State  to  which  the  uses  are  assigned. 
ERA'S  review  of  the  criteria  assigned  by 
Idaho  to  its  cold  water  biota  beneficial 
use  designation  indicated  that  the 
temperature  criteria  did  not  provide 
adequate  protection  to  some  more 
sensitive  species.  Accordingly.  EPA 
disapproved  aspects  of  Idaho's  cold 
water  biota  temperature  criteria  in  the 
June  1996  letter.  Idaho  has  not  revised 
these  criteria  to  meet  EPA's  objection. 

EPA's  approach  today  is  to  propose 
more  protective  temperature  criteria  to 
apply  to  Idaho's  current  cold  water  biota 
beneficial  use  designation  for  those 
segments  and  river  reaches  with  more 
sensitive  species.  The  Agency  believes 
this  approach  minimizes  the  imjMct  on 
Idaho's  ciurent  water  quality  standards 
while  providing  the  protection  required 
by  the  CWA.  EPA  proposes  to  modify 
only  the  temperature  criteria  applicable 
to  the  cold  water  biota  beneficial  use 
designation  for  specific  vrater  bodies 
(for  a  Ust  of  these  waters  see  §  131.33 
(cMe)  of  today's  proposed  rule).  The 
remaining  criteria  applicable  to 
coldwater  biota  (i.e..  turbidity, 
ammonia,  and  dissolved  oxygen)  remain 
unchanged.  Specifically,  today's 
proposal  includes  more  stringent 
temperature  criteria  for  specified  waters 
in  Idaho  in  order  to  protect  the  Kootenai 
River  white  sturgeon,  five  species  of 
aquatic  snails  (hereinafter  "snails"),  and 
bull  trout.  The  literatiire  indicates  that 
Idaho's  temperature  criteria  are 
inadequate  to  protect  these  aquatic 
species.  EPA  is  consulting  with  the  FWS 
concerning  the  adequacy  of  the  criteria 
being  proposed  today.  The  following  is 
a  discussion  of  why  EPA  determined 
more  stringent  criteria  were  needed  and 
how  EPA  selected  the  criteria  being 
proposed  today. 

FWS  has  determined  that  Kootenai 
River  white  sturgeon  and  five  species  of 
aquatic  snails  are  threatened  by 
extinction  in  Idaho.  In  addition,  the  bull 
trout  is  a  candidate  for  listing  as 
threatened  or  endangered.  (Although 
FWS  was  petitioned  to  list  the  bull 


trout,  it  has  not  yet  listed  it.)  Where  a 
species  is  likely  to  be  listed  EPA 
assesses  the  effects  to  candidate  aquatic 
species  in  a  similar  manner  as  listed 
spedes.  Therefore  EPA  specifically 
assessed  the  impacts  of  Idaho's  water 
quality  standards  to  bull  trout. 

In  order  to  determine  whether  EPA's 
approval  of  Idaho's  water  quality 
standards  would  adversely  effect 
species  listed  or  candidates  for  listing 
under  ESA,  EPA  reviewed  applicable 
scientific  literature.  Based  on  a  review 
of  the  literature  available  to  EPA,  the 
Agency  determined  that  Idaho's 
temperature  criteria  were  inadequate  in 
providing  protection  to  Kootenai  River 
white  sturgeon,  5  sj)ecies  of  aquatic 
snails  and  bull  trout.  As  discussed  more 
fully  below,  the  scientific  Uterature 
indicates  that  temperatiues  in 
exceedance  of  applicable  requirements, 
along  with  other  habitat  parameters,  are 
threats  to  each  of  these  aquatic  species. 
EPA  determined  that  temperatures 
lower  than  those  currently  specified 
under  the  State's  designated  uses  are 
more  appropriate  for  these  species. 
Based  on  this  determination,  on  June  25, 
1996  EPA  disapproved  Idaho's 
temperature  criteria  in  certain  water 
body  segments  which  provide  habitat 
for  these  species. 

2.  Kootenai  River  White  Sturgeon 

i.  EPA's  Review 

According  to  the  literature  and  review 
of  the  data  from  the  Kootenai  River 
monitoring  programs  conducted  from 
1990  through  1995,  Kootenai  River 
white  sturgeon  (Acipenser 
transmontanus)  spawned  within  a  16 
river  kilometer  (10  river  mile)  stretch  of 
the  Kootenai  River,  primarily  from 
Bonners  Ferry  downstream  to  the  lower 
end  of  Shorty's  Island  (White  Sturgeon: 
Kootenai  River  Population  Draft 
Recovery  Plan,  U.S.  FWS).  Kootenai 
River  sturgeon  spawn  from  May  through 
July  (58  FR  36379-86;  July  7. 1993). 
Spawning  is  dependent  on,  and 
therefore  occurs  when,  the  physical 
environment  permits  egg  development 
and  cues  ovulation.  Following 
fertilization,  white  sturgeon  eggs  attach 
to  river  substrate  and  undergo  a 
relatively  short  incubation  period  of  8  to 
15  days  imtil  they  hatch  (Braiuion  et. 
al..  1985).  Landlocked  populations  of 
white  stiirgeon  normally  spawn  during 
the  period  of  peak  flows  from  April 
through  July  (Duke  et.  al.  1990). 

According  to  the  literatiire,  significant 
modification  to  the  natival  hydrograph 
in  the  Kootenai  River  caused  by  flow 
regulation  at  Libby  Dam  is  considered 
the  primary  reason  for  the  Kootenai 
River  sturgeon's  declining  numbers 


(Apperson  and  Anders  1991).  Since 
1972,  when  Libby  Dam  began  operating, 
spring  flows  in  the  Kootenai  River  have 
been  reduced  an  average  50  percent,  and 
winter  flows  have  increased  by  300 
percent  over  normal.  As  a  consequence, 
natural  high  spring  flows  required  by 
white  sturgeon  for  reproduction  rarely 
occxu'  during  the  May  to  July  spawning 
season  when  suitable  temperature, 
water  velocity  and  photoperiod 
conditions  exist. 

Based  on  recent  monitoring  studies  of 
Kootenai  River  flow,  temperatiue,  and 
fertilized  egg  distribution,  water 
temperatures  corresponding  to 
estimated  spawning  dates  of  Kootenai 
River  sturgeon  range  from 
approximately  8.5  to  14  "C  and  have 
been  estimated  to  occxur  in  the  May-July 
time  period.  During  1970, 1974  and 
1980.  where  successful,  natural 
recruitment  of  Kootenai  stui^geon  is 
believed  to  have  occurred,  temperatures 
associated  with  peak  flow  events  during 
the  presimied  spawning  period  ranged 
from  11  to  13  "C  (U.S.  Fish  and  WildUfe 
Service.  Columbia  River  Basin  Field 
Office,  "Rationale  for  ReestabUshment 
of  Natural  Recruitment  of  Kootenai 
River  White  Sturgeon"),  Elsewhere, 
spawning  of  white  sturgeon  has  been 
documented  at  higher  temperatures  than 
Kootenai  sturgeon,  with  reported 
spawning  in  the  lower  Columbia  River 
occurring  at  temperatures  ranging  from 
10-18  'C  during  1987  to  1991  (Parsley 
et  al..  1993).  Parsley  et  al.  further  report 
that  most  of  the  spawning  in  the  lower 
Columbia  River  occurred  between  10 
and  12  "C.  Because  the  Columbia  River 
white  sturgeon  may  be  acclimated  to 
wanner  temperatures  than  those 
experienced  by  stiugeon  in  the  Kootenai 
River,  the  applicability  of  Columbia 
River  data  to  Kootenai  sturgeon  is 
unclear.  It  should  be  further  noted  that 
white  sturgeon  spawning  is  cued  by 
other  factors,  of  which  flow  is  among 
the  most  important,  and  therefore,  the 
lack  of  spawning  at  some  temp«atiues 
may  be  due  to  suboptimal  flow 
conditions  or  other  important  factors. 
Thus,  while  the  available  information 
suggests  that  8-14  "C  is  a  reasonable 
temperature  range  to  be  considered  for 
maintenance  of  Kootenai  River  sturgeon, 
the  current  optimal  temperature  range 
for  Kootenai  River  white  stitfgeon  is  not 
entirely  certain. 

Partly  because  of  the  uncertainty  in 
defining  optimal  spawning  conditions 
for  Kootenai  sturgeon,  the  FWS  and  the 
U.S.  Army  Corps  of  Engineers  (COE)  are 
experimenting  with  agreed  upon 
operational  guidelines  for  flow  releases 
at  Libby  Dam  during  1997  and  1998  in 
part,  to  obtain  more  data  to  determine 
optimal  spawning  conditions  for 
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sturgeon.  Future  studies  and  monitoring 
may  more  accurately  determine 
Kootenai  River  white  sturgeon  spawning 
requirements. 

Data  on  temperature  requirements  of 
other  life  stages  of  white  sturgeon  is 
much  more  limited.  An  optimum 
temperat\ue  for  egg  development  of 
14  "C  is  reported  by  Wang  et  al.  (1985 
as  cited  by  Parsley  et  al.,  1993),  with 
elevated  mortality  occumng  at  18  *C 
and  complete  mortality  at  20  °C 
Temperature  tolerance  data  for  other  life 
stages  was  not  found,  although  older 
sturgeon  are  reported  to  inhabit  deeper 
locations  in  Kootenai  River  locations 
with  temperatures  ranging  fit>m  14  to 
20  "C  (PSMFC.  1992). 

In  addition  to  evaluation  of  the 
literature.  EPA  conferred  with  FWS  and 
COE  staff  in  determining  appropriate 
temperature  values  protective  of 
sturgeon  spawning.  EPA  reviewed  data 
fit>m  monitoring  efforts  by  the  COE  on 
the  Kootenai  River  from  1993  through 
1997. 

ii.  Idaho's  Temperature  Criteria 

Idaho's  current  designated  beneficial 
use  for  the  Kootenai  River  from  Bonners 
Ferry  to  Shorty's  Island  is  cold  water 
biota,  which  has  applicable  temperature 
criteria  of  22  *C  or  less  with  a  maximum 
daily  average  of  19  °C  Hence,  EPA 
concluded  that  Idaho's  cold  water  biota 
temperature  criteria  do  not  provide  an 
adequate  level  of  protection  for 
Kootenai  River  white  sturgeon 
spawning. 

iii.  EPA's  Proposed  Temperature 
Criteria 

Temperature  criteria  being  proposed 
for  the  Kootenai  River  from  Bonners 
Ferry  to  Shorty's  Island  were  derived 
using  EPA's  temperatxu«  criteria 
guidance  ("Temperatiue  Criteria  for 
Freshwater  Fish:  Protocol  and 
Procedures";  U.S.  EPA.  1977).  The  EPA 
protocol  recommends  expression  of 
temperatiue  criteria  in  two  forms:  (1)  A 
short-term  maxima  (protection  against 
lethal  conditions,  usually  for  a  duration 
of  24  hours),  and  (2)  a  mean  temperature 
value  (expressed  as  the  maximum 
weekly  average  temperature)  that  is 
designed  to  protect  critical  life  stage 
functions  such  as  spawning, 
embryogenesis.  grovrth,  maturation  and 
development.  For  sturgeon,  sufficient 
data  were  available  to  derive  weekly 
mean  temperature  criteria  to  protect 
spawning  and  egg  incubation. 

In  addition  to^ta  sources  discussed 
previously,  EPA  relied  on 
communications  with  relevant  Corps 
and  FWS  staff. 

Based  on  the  information  reviewed, 
EPA  is  proposing  seasonal  minimum 


and  maximiun  weekly  average 
temperature  criteria  to  protect  for  white 
sturgeon  spawning  (see  §  131.33(d)  of 
today's  proposed  rule).  Rather  than 
setting  tem()erature  criteria  baaed  on 
fixed  calendar  dates,  the  temperature 
criteria  for  Kootenai  River  sturgeon  are 
designed  to  protect  critical  spawning 
and  egg  incubation  life  stages,  but  aUow 
for  some  temporal  flexibility  as  to  when 
such  temperatures  for  spawning  and  egg 
incubation  activities  can  occur.  This 
flexibility  is  desirable  given  known, 
natural  temperature  variations  that 
occur  at  the  Kootenai  River  site  frtnn 
year  to  year.  Therefore,  such  criteria  are 
based  on  first  establishing  a  minimum 
weekly  average  temperature  of  8  *C 
(believed  to  be  the  lower  limit  for 
spawning),  followed  by  an  ft-week  time 
period  where  the  maximum  weekly 
average  temperature  does  not  exceed  the 
upper  spawnii^  temperatiue  limit  of  14 
°C  currently  estimated  for  Kootenai 
River  sturgeon.  Selection  of  an  8-week 
"spawning  window"  approximates  the 
length  of  the  spawning  period  currently 
estimated  for  Kootenai  River  sturgeon. 
The  maximum  weekly  average 
temperatiue  criterion  of  16  °C  set  for 
weeks  9  and  10  (after  achievement  of 
the  8  '^  minimum  temperature)  is 
intended  to  protect  egg  incubation  of 
late  spawnere  based  on  1-2  week  egg 
incubation  time  reported  for  Kootenai 
River  stiugeon.  The  16  "C  maximum 
weekly  average  temperatiue  criterion  is 
an  EPA  inferred  estimate  of  the 
threshold  for  egg  incubation  based  on 
data  reported  by  Wang  et  al.  (1985;  as 
cited  in  Parsley  et  al..  1993)  and  reflefits 
natural  gradual  warming  of  water 
temperatures  that  will  likely  occur  at 
this  site  during  mid  to  late  July. 

EPA  believes  that  these  temperature 
criteria  in  combination  with  the  time 
frame  regime  will  provide  appropriate 
protection  for  white  sturgeon  spawning 
in  the  Kootenai  River  while  maintaining 
necessary  flexibility  due  to  natural 
variability  in  seasonal  temperature 
regimes.  While  recognizing  that  other 
factors  besides  temperature  are  also 
limiting  to  a  viable  population  of 
sturgeon  in  the  Kootenai  River  system, 
EPA  determined  that  revising  the 
temperature  criteria  in  this  known 
spawning  segment  was  an  appropriate 
and  needed  measure  towards  the 
protecti(Hi  and  conservation  of  this 
species. 

EPA  is  soliciting  comments  and  data 
on  the  proposed  temperature  criteria. 
Comments  are  particularly  sought 
concerning:  (a)  Additional  information 
on  range,  distribution,  and  population 
of  the  species;  (b)  the  relationship 
between  water  velocities,  temperature 
and  spawning;  (c)  appropriate  time 


fremes  for  sturgeon  spawning;  (d) 
implementation  issues  associated  with 
the  weekly  moving  average  and  onset  of 
the  maximum  weekly  average;  and  (e) 
appropriateness  of  both  the  minimum 
and  maximum  weekly  average  values. 

3.  Freshwater  Aquatic  Snails 

i.  EPA's  Review 

EPA  reviewed  the  available  scientific 
literature  in  order  to  delannine  the 
water  quality  requirameots  for  the 
following  five  spedes  of  freshwater 
aquatic  snails  which  am  listed  as 
threatened  or  endangand  under  the 
ESA:  the  Bliss  Rapids  mail,  the  Snake 
River  physa,  Banbury  firings  lanx, 
Utah  valvata  snail  mad  Ueho 
springsnail. 

According  to  the  199S  Snake  River 
Aquatic  Species  Recoveiy  Plan 
developed  by  the  FWS.  these  5  snails 
occupy  habitat  in  the  middle  Snake 
River  from  C.J.  Strike  Reservoir  to 
American  Falls  Dam.  The  recovery  area 
for  4  of  the  species  (Idaho  springsnail, 
Utah  valvata  snail.  Snake  River  physa 
and  Bliss  Rapids  snail)  has  been 
delineated  in  the  mainstem  Snake  River 
between  river  kilometers  (rkm)  834- 
1142  (rivermiles  (rm)  518-709).  The 
recovery  area  for  the  one  remaining 
sp>ecies  (Banbury  Springs  lanx)  indudes 
cold-water  spring  complexes  to  the 
Snake  River  between  Am  941.5-948.8 
(rm  584.8-589.3). 

Little  is  known  about  the  ecology  of 
the  listed  snail  spedes.  A  priority 
recovery  measure  in  the  Recovery  Plan 
is  to  obtain  more  data  to  describe  habitat 
and  life  history  requirements.  EPA 
reviewed  available  literature  on  the 
distribution  and  habitat  conditions 
where  the  listed  snails  are  found  in  the 
Snake  River.  From  a  survey  conduded 
by  Idaho  Power  in  the  Middle  Snake 
River  from  April  through  December 
1995  (Crazier  and  Myers.  1996)  there  is 
data  showing  that  the  Bliss  Rapids  snail 
occurred  in  water  temperatures  of  7.6 
degrees  C  to  19.8  degrees  C,  the  Banbury 
Springs  lanx  occurred  in  temperatures 
of  11.8  degrees  C  to  14.5  degrees  C.  and 
the  Idaho  springsnail  was  found  in 
water  temperatures  of  7.6  degrees  C  to 
19.8  degrees  C.  The  Utah  valvata  and 
Snake  River  physa  were  not  found  in 
the  portion  of  the  river  that  was 
surveyed.  The  Snake  River  Recovery 
Plan  (1995)  notes  that  the  Banbury 
Springs  lanx  had  only  been  found  at 
that  time  in  waters  of  15  degrees  C.  to 
16  degrees  C.  The  Recovery  Plan 
recommends  annual  average 
temperatures  below  18  degrees  C. 
however  an  annual  average  is  not  likely 
to  provide  an  adequate  basis  for 
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implementation  of  a  temperatiue 
criterion. 

ii.  Idaho's  Temperature  Criteria 

The  current  Idaho  water  quality 
standards  designate  part  of  the  recovery 
area  within  the  Snake  River, 
specifically,  water  body  segment  SWB- 
10.  Snake  River  from  King  Hill  to 
Marsing.  primary  contact  recreation, 
which  has  no  applicable  temperature 
criteria,  and  designate  other  parts  of  the 
recovery  area  cold  water  biota,  which 
has  temperature  criteria  of  22  *C  or  less 
with  a  maximum  daily  average  of  19  *C. 

Based  on  the  information  which  was 
reviewed  and  confiBrring  with  FWS,  EPA 
determined  that  the  cold  water  biota 
temperature  criteria  do  not  provide  an 
adequate  level  of  protection  for  these 
five  species  of  snails.  Therefore,  on  Jime 
25, 1996,  EPA  disapproved  Idaho's 
temperature  criteria  applicable  within 
the  specified  geographic  ranges  or 
recovery  areas  for  each  of  the  5  snail 
species. 

iii.  EPA's  Proposed  Temperature 
Criterion 

In  order  to  provide  adequate  and 
protective  temperatures  for  the  listed 
snail  species  EPA  is  proposing  a 
maximum  daily  average  temperature  of 
18  degrees  C  in  the  Middle  Snake  River 
from  river  mile  518  to  river  mile  709. 
Additionally,  for  water  body  segment 
SWB  10,  which  does  not  currently  have 
cold  water  biota  designated  use.  EPA  is 
also  proposing  that  use  as  well  as  a 
maximimi  daily  average  of  18  degrees  C 
temperature  criterion.  This  propmal  is 
based  on  the  limited  temperature 
informaticMi  available  related  to  the 
species  occurrence,  the  Recovery  Plan 
reconunendation,  and  correspondence 
between  the  FWS  and  Idaho  on  April 
11. 1997.  The  FWS  letter  responded  to 
a  State  request  for  clarification  of  the 
Recovery  Plan  recommendation,  and  it 
again  stressed  the  need  for  a 
temperature  at  or  below  18  degrees  C  as 
a  level  necessary  to  move  toward 
recovery  of  the  listed  aquatic  snails.  The 
letter  additionally  noted  that  spring 
habitats  where  listed  snails  occur 
adjacent  to  the  Snake  River  will  likely 
require  even  lower  temperatiues  for 
optimal  habitat  conditions. 

EPA  is  soliciting  comments  on  the 
proposed  temperature  criterion.  Because 
of  the  limited  information  available  at 
the  time  of  this  proposal,  EPA  is 
soliciting  additional  data.  Data  and 
information  are  sought  pertinent  to: 
(l)aquatic  snail  occurrence  in  the 
Middle  Snake  River,  and  (2)  refining  the 
habitat  and  temperatiue  requirements  of 
the  individual  species.  EPA  is  also 
soliciting  comments  on  other  options  for 


applying  temperature  criteria  to  the 
Middle  Snake  River  for  protection  of 
listed  aquatic  snails. 

4.  Bull  Trout 

i.  EPA's  Review 

According  to  the  literature,  bull  trout 
{SaJvelinus  confluentus)  is  a  species 
which  is  considered  an  indicator  of  the 
environmental  health  of  watersheds  and 
is  known  to  reproduce  only  in  clean, 
cold  relatively  pristine  streams. 

EPA  evaluated  the  literature  and 
conferred  with  biologists  bom  the  Idaho 
Department  of  Fish  and  Game,  and  the 
Interior  Columbia  Ecosystem 
Management  Project.  According  to  the 
literature,  b\ill  trout  is  a  species 
requiring  a  narrow  and  relatively  cold 
range  of  temperature  conditions  to 
reproduce  and  survive.  They  appear  to 
be  one  of  the  most  temperature 
intolerant  species  of  salmonids.  They 
spawn  in  late  siunmer  through  fall  (late 
August-November)  and  have  a  long  egg 
incubation  period  (typically  lasting  bom 
early  fall  to  April).  High  temperatures 
are  therefore  a  concern  for  migration 
and  spawning  in  the  late  summer  and 
early  fall. 

Incubation  of  bull  trout  eggs  requires 
cold  temperatures  ranging  bom  1  to  6  *C 
and  occun  at  optimum  temperatures  of 
approximately  4  "C  (ORDEQ,  1994; 
Weaver  and  White,  1985;  McPhail  and 
Murray,  1979).  Specifically,  Weaver  and 
White  (1985)  report  4  to  6  'C  as  being 
needed  for  egg  incubation  of  bull  trout 
embryos  in  Montana  streams.  Further, 
McPhail  and  Murray  (1979)  report  0% 
to  20%  survival  of  incubating  bull  trout 
embryos  at  temperatures  ranging  bom  8 
to  10  "C;  60%  to  90%  survival  at  6  'C; 
and  85-95%  survival  at  2-4  "C,  fiirther 
suggesting  6  °C  as  close  to  a  reasonable 
threshold  for  egg  incubation. 

Based  on  EPA's  review  of  the 
literature,  in  addition  to  a  review 
conducted  by  the  Oregon  Department  of 
Environmental  Quality  (ORDEQ,  1994), 
a  temperature  range  of  4-10  "C  is 
believed  to  be  necessary  to  maintain 
successful  bull  trout  spawning.  A 
temperature  range  of  approximately  6  to 
8  "C  is  believed  approximate  the 
optimum  spawning  temperatiires  of  bull 
trout  (Idaho  Department  of  Fish  and 
Game).  Optimum  temperatures  for  fry 
growth  have  been  reported  to  be  4  *C 
(McPhail  and  Murray,  1979).  For  later 
life  stages  of  bull  trout,  temperatures 
less  than  12  "C  appear  to  be  most 
suitable  for  juvenile  rearing  and  adult 
migration.  Specifically,  Shepard  et  al. 
(1984)  report  the  highest  densities  of 
bull  trout  in  Montana  streams  at 
temperatures  of  12  'C  and  below,  some 
presence  of  bull  trout  at  15  to  18  "C  and 


complete  absence  of  bull  trout  in 
streams  with  temperatures  exceeding  19 
°C.  Based  on  field  observations  of  the 
presence  of  juvenile  bull  trout  in  Idaho 
streams,  12  'C  also  appears  to  be  a 
maximiun  temperature  where  juveniles 
are  found  (Idaho  Dept.  Fish  and  Game). 
Temperatures  between  10  and  12  "C  are 
also  reported  to  be  the  optimum  range 
for  adult  migration,  which  occurs 
between  bull  trout  feeding  and 
spawning  areas  (ORDEQ,  1994). 

ii.  Idaho's  Temperatiue  Criteria 

The  current  temperature  criteria 
applicable  to  the  cold  water  biota  use 
classification  (22  "C  or  less  with  a 
maximum  daily  average  of  19  "C)  does 
not  provide  an  adequate  level  of 
protection  for  bull  trout,  llierefore,  on 
June  25, 1996,  EPA  disapproved  Idaho's 
temperature  criteria  applicable  within 
geographic  ranges  where  bull  trout 
occur. 

iii.  EPA's  Proposed  Temperature ' 
Criteria  and  Bull  Trout  Distribution 

Temperature  criteria  being  proposed 
for  Idaho  streams  designated  as  bull 
trout  habitat  were  derived  using  EPA's 
temperature  criteria  guidance 
("Temperatiu«  Criteria  for  Freshwater 
Fish:  Protocol  and  Procedure;  U.S. 
EPA.  1977).  The  EPA  protocol 
recommends  expression  of  temperature 
criteria  in  two  forms:  (1)  a  short-term 
maxima  (protection  against  lethal 
conditions,  usually  for  a  duration  of  24 
houra),  and  (2)  a  mean  temperature 
value  (expressed  as  the  maximum 
weekly  average  temperature)  that  is 
designed  to  protect  critical  life  stage 
functions  such  as  spawning, 
embryogenesis,  growth,  matiuation  and 
development.  Sufficient  data  were 
available  to  derive  temperature  criteria 
as  maximum  weekly  average 
temperatures  (MWAT)  that  would  be 
protective  of  various  bull  trout  life 
stages,  including  spawning,  egg 
incubation,  juvenile  rearing  and  adult 
migration.  Because  of  the  complex  life 
history  of  bull  trout,  EPA  is  proposing 
temperature  criteria  that  would  span  a 
calendar  year,  but  that  would  vary 
depending  on  the  presence  and  thermal 
tolerances  of  various  bull  trout  life 
stages  (see  §  131.33(c)(1)  in  today's 
proposed  rule). 

Eniring  January  and  February,  the 
maximum  weekly  average  temperature 
(MWAT)  criterion  is  proposed  at  4  "C  to 
protect  optimum  temperatures  required 
for  egg  incubation.  During  March,  a 
MWAT  of  6  'C  is  being  proposed  based 
on  data  discussed  earlier  that  indicate  6 
'XI  approximates  a  maximum 
temperature  threshold  for  successful  egg 
incubation.  A  MWAT  of  8  "C  during  the 
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month  of  April  is  being  proposed  to 
account  for  an  expected  gradual 
increase  in'Stream  temperatures  during 
this  time  period  and  is  considered  to  be 
within  the  optimum  range  for  juvenile 
growth.  During  May,  a  MWAT  of  10  "C 
is  proposed  because  it  reflects  an 
expected  gradual  increase  in  stream 
temperatures  that  is  likely  to  occur  at 
this  time  and  is  considered  an  optimiun 
temperature  for  adult  migration  and 
juvenile  growth.  A  MWAT  criterion  of 
12  °C  is  being  proposed  for  the  months 
of  June.  July  and  through  August  15  to 
protect  against  exceedence  of 
temperature  limits  reported  for  juvenile 
rearing.  A  MWAT  criterion  of  10  "C  is 
proposed  from  August  16  through  the 
month  of  September  because  this 
temperature  reflects  the  upper  range  for 
spawning  reported  in  the  literatiire  for 
bull  trout  and  bull  trout  spawning 
occius  during  this  time  period.  During 
the  month  of  October,  a  MWAT  value  of 
8  "C  is  proposed  to  maintain  optimal 
temperature  conditions  for  bull  trout 
spawning  and  reflects  an  expected 
gradual  decrease  in  stream 
temperatures.  Finally,  a  MWAT  value  of 
6  "C  is  proposed  for  the  months  of 
November  and  December  to  reflect  the 
limit  for  egg  incubation  and  spawning 
optimum. 

At  the  time  of  the  disapproval,  EPA 
had  not  identified  the  exact  geographic 
areas  inhabited  by  bull  trout.  EPA 
believed  that  Idaho  had  the  resources  to 
ascertain  this  information  as  the  Office 
of  the  Governor  of  Idaho  was  in  the 
process  of  developing  a  bull  trout 
conservation  plan.  On  July  1, 1996  a 
final  vereion  of  the  Governor's  Bull 
Trout  Plan  was  released.  This  plan 
identifies  59  key  watersheds  which 
should  be  targeted  for  the  protection 
and  restoration  of  bull  trout 
populations.  Although  this  plan 
identifies  watersheds  of  concern,  it  did 
not  provide  the  level  of  resolution 
which  EPA  deems  necessary  in 
describing  distribution  of  bull  trout. 

Today's  proposed  rulemaking 
includes  a  list  of  water  bodies  where 
revised  temperature  criteria  are  needed 
in  order  to  protect  bull  trout.  In  deriving 
this  list,  EPA  relied  upon  bull  trout 
distribution  data  frt>m  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  (ICBEMP)  as  well  as  bull  trout 
distribution  data  from  the  Idaho 
Department  of  Fish  and  Game. 

Section  131.33(c)(2)  of  today's 
proposed  rule  contains  a  list  of  Idaho 
water  bodies  that  are  known,  suspected, 
and/or  predicted  to  serve  as  spawning 
and  rearing  areas  of  bull  trout.  The 
ICBEMP's  "Key  Salmonid"  database 
(footnote  1  to  §  131.33(c)(2)],  and  the 
Idaho  Department  of  Fi^  and  Game 


Digital  Bull  Trout  Distribution  Elatabase 
[footnote  2  to  §  131.33(c)(2)]  were  both 
used  in  deriving  this  list. 

The  ICBEMP  data  are  tied  to  sub- 
watersheds,  also  known  as  "6th-code 
HUCs".  ICBEMP  scientists  determined 
criteria  to  identify  sub-watereheds  that 
represent  spawning  and  rearing  areas. 
Sub-watersheds  identified  as  migration 
corridore  only  are  excluded.  The 
resultant  sub-watersheds  were  overlaid 
with  the  digital  Pacific  Northwest  River 
Reach  File  in  the  EPA  Geographic 
Information  System  to  produce  a  file  of 
streams  within  these  sub-watersheds 
with  possible  sfwwning  and  rearing 
activity.  Only  streams  with  attributed 
names  in  the  dataset  were  used  in  this 
process.  Some  streams  with  no  actual 
bull  trout  spawning  and  rearing  activity 
are  probably  included,  as  only  one 
stream  with  bull  trout  presence  was 
sufficient  to  cause  the  entire  sub 
watershed  (thus  all  named  streams 
within)  to  indicate  spawn  and  rearing 
presence  from  this  database.  EPA  used 
the  1994-1995  version  of  this  database. 

The  Idaho  Department  of  Fish  and 
Game  attributed  bull  trout  distribution 
data  to  Pacific  Northwest  River  Reach 
File  segments.  Water  bodies  coded  as 
having  "known  or  suspected"  bull  trout 
presence  are  contained  in  the  table  with 
a  superscript  of  "2".  Hence  the  water 
bodies  from  this  database  in  the  table 
contain  areas  that  may  be  used  as  only 
migration  corridors,  as  there  was  no  way 
to  specifically  exclude  them. 

EPA  had  discussions  with  FWS  on  the 
temperature  requirements  for  bull  trout 
protection.  Additionally  EPA  consulted 
with  staff  bom  Idaho  Department  of 
Fish  &  Game  as  well  as  numerous 
biologists  familiar  with  bull  trout 
requirements  and  distribution. 

Based  on  the  above  information,  EPA 
is  proposing  maximum  weekly  average 
seasonal  temperature  criteria.  These 
criteria  are  proposed  in  §  131.33():)(1)  of 
today's  proposed  rule. 

EPA  is  soliciting  comment  on  both  the 
temperature  criteria  as  well  as  the 
distribution  data.  Comments  are 
particularly  sought  concerning  (a) 
affirmation  of  the  presence  of  bull  trout 
spawning  in  the  aurent  list  of  water 
bodies  in  section  (c)(2)  of  today's 
proposed  rule;  (b)  the  adequacy  of  the 
proposed  methodology  for  defbiing  bull 
trout  distribution;  (c)  whether  or  not 
there  is  a  better  way  to  describe  the 
distribution;  (d)  site  sp)ecific 
temperature  data  for  any  of  the  listed 
water  bodies;  (e)  site  specific  or 
laboratory  temperature  data  on  bull 
trout;  (f)  proposals  to  address  protection 
of  migratory  corridors;  (g)  identification 
of  water  bodies  in  §  131.33(c)(2)  of 
today's  proposed  rule  which  are  not 


spawning  and  rearing  areas;  (h) 
identification  of  additional  known  water 
bodies  which  provide  spawning  and 
rearing  habitat;  (i)  original  information 
which  would  refine  the  list  down  to 
stream  level  as  opposed  to  watershed 
level  along  with  geographic  identifiers 
for  these  streams  i.e.,  USGS  hydrologic 
unit  codes;  and  (j)  other  methods  for 
refining  the  geographic  distribution  list. 

F.  Antidegradation  Policy 

The  third  component  of  a  State's 
water  quality  standards,  in  addition  to 
designated  uses  and  criteria  to  support 
those  uses,  is  an  antidegradation  policy 
consistent  with  40  CFR  131.12.  Section 
131.12(a)  specifies  three  levels  of 
protection  to  be  accorded  waters.  The 
first  level  (commonly  referred  to  as  Tier 
I)  requires  that  existing  uses,  and  the 
level  of  water  quality  needed  to  protect 
such  uses,  be  protected  and  maintained 
[§  131.12(a)(l)].  The  second  level  (Tier 
n)  requires  that  water  quality  in  certain 
high  quality  waters  not  be  lowered 
imless  the  lowering  is  found  to  be 
necessary  to  accommodate  important 
social  and  economic  development 
[§  131.12(a)(2)l.  The  highest  level  of 
protection  (Tier  m)  applies  to  waters 
identified  as  "Outstanding  National 
Resource  Waters;"  water  quality,  in  such 
watera  shall  be  maintained  and 
protected  [§  131.12(a)(3)l. 

EPA  Region  X's  June  1996  letter 
disapproved  the  Tier  in  portion  of 
Idaho's  antidegradation  policy  (IDAPA 
16.01.02.051.03)  because  it  did  not 
protect  Tier  in  waters  bom  degradation 
caused  by  point  sources,  and  thus  did 
not  provide  effective  protection  for  such 
watera.  On  November  14, 1996,  the  State 
adopted  a  temporary  rule  which  added 
protection  from  point  sources  and 
addressed  EPA's  concern.  This  rule  was 
effective  December  1, 1996.  The  State 
formally  submitted  this  revised  rule  to 
EPA  for  approval  by  a  letter  dated 
March  13, 1997,  which  was  received  by 
EPA  on  March  24, 1997.  Because  of  the 
timing  of  this  State  submission  and  the 
work  involved  in  preparing  today's 
proposal,  EPA  has  not  yet  completed  its 
approval  process  on  the  State's  revision. 
Accordingly,  EPA  believes  it  is  still 
bound  by  the  court's  order  to  propose  a 
federal  water  quality  standard 
addressing  the  deficiency  in  section 
16.01.02.051.03  of  Idaho's  1993 
antidegradation  policy. 

Therefore,  EPA  is  today  proposing  a 
Tier  ID  antidegradation  provision 
applicable  to  watera  of  the  United  States 
within  the  State  of  Idaho.  EPA's 
proposed  rule  uses  the  wording  of  the 
revised  Idaho  antidegradation  policy, 
both  because  that  revision  addressed 
EPA's  concern  and  because  using  the 
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same  language  will  facilitate  the 
ultimate  withdrawal  of  EPA 's  proposal 
upon  formal  approval  by  EPA  of  Idaho's 
revision. 

G.  Mixing  Zone  Policy 

1.  Idaho's  Existing  Policy 

Idaho's  mixing  zone  {K>licy  at  IDAPA 
16.01.02.060.  applies  to  point  source 
wastewater  discharges.  The  policy 
States  that,  after  a  biological,  chemical, 
and  physical  appraisal  of  a  receiving 
water  and  proposed  discharge,  the 
Department  of  Environmental  Quality 
PEQ)  will  determine  the 
appropriateness  of  a  mixing  zone,  its 
size,  configuration,  and  location.  In 
making  such  a  determination,  the  DEQ 
is  required  to  consider  a  number  of 
parameters  specified  in  subsections 
060.01.a-h.  Subsections  060.01.a-d. 
address  the  use  of  submerged  pipes  and 
diffusers;  unreasonable  interfiarences  to 
the  beneficial  uses;  and  limitations  for 
overlapping  or  multiple  mixing  zones. 
In  addition,  subsections  060.01. e.  and  f. 
specify  discrete  physical  limitations  to 
the  size,  shape,  and  location  of  mixing 
zones  for  discharges  to  free-flowing 
systems  (e.g.,  streams  and  rivers)  and 
dischaiges  to  open  waters  (e.g.,  lakes  or 
reservoirs).  Subsection  060.01. g.  allows 
water  quality  within  a  mixing  zone  to  be 
exempt  from  both  Idaho's  chemical- 
specific  water  quality  criteria  at 
16.01.02.250.  and  selected  narrative 
criteria  at  16.01.02.200.01., 
16.01.02.200.02.,  and  16.01.02.200.03. 
(Idaho's  subsection  200.01.  prohibits 
State  sur&ce  waters  from  containing 
concentrations  of  hazardous  materials 
that  are  of  significance  to  public  health; 
subsection  200.02  prohibits  toxic 
substances  in  toxic  concentrations;  and 
subsection  200.03.  prohibits  deleterious 
materials  in  concentrations  that  impair 
designated  beneficial  uses.) 

EPA  disapproved  subsection  060.01  .g. 
of  Idaho's  mixing  zone  policy  because, 
although  the  principles  identified  in  the 
remainder  of  Idaho's  mixing  zone  policy 
are  adequate  to  ensure  that  the 
designated  uses  of  the  receiving  water 
are  maintained,  the  language  of  the 
policy  makes  these  principles  non- 
binding.  Subsection  060.01.  States  "the 
Department  will  consider  (emphasis 
added)  the  following  principles" 
(060.01.a-h).  Thus,  ahhough 
subsections  060.01  .a.-f.  and  h.  contain 
expUcit  language  regarding  the  physical 
limitations  to  the  size,  shape,  and 
location  of  mixing  zones,  which  on  their 
face  would  appear  to  protect  designated 
beneficial  uses  even  if  narrative  criteria 
are  not  applicable,  the  word  "consider" 
indicates  that  compliance  with 


subsections  060.01. a.-f.  and  h.  is  not 
mandatory. 

Clean  Water  Act  §  303(c)(2)(A) 
requires  States  to  adopt  water  quality 
criteria  to  protect  designated  beneficial 
uses.  EPA's  implementing  regulations  at 
40  CFR  131.11  further  clarify  that  such 
criteria  "must  contain  sufficient 
parameters  or  constituents  to  protect  the 
designated  use."  There  are  no 
exceptions  identified,  or  alluded  to  in 
the  CWA  or  EPA's  implementing 
regulations.  Water  quality  within  a 
mixing  zone  is  not  exempted.  By 
definition  a  mixing  zone  is  an  area 
where  chemical-specific  acute  and 
chronic  water  qu^ity  criteria  can  be 
exceeded  as  long  as  a  number  of  other 
protections  are  maintained  (Water 
Quality  Standards  Handbook;  EPA-823- 
B-94-005a,  August  1994).  These  other 
protections  are  narrative  criteria.  EPA  is 
not  precluding  flexibility  in  how  Idaho 
chooses  to  interpret  the  narrative 
criteria  at  subsections  200.01.-03.  EPA 
has  simply  disapproved  an  authorized, 
categorical  exemption  from  the  narrative 
criteria  in  the  absence  of  other  binding 
requirements  in  the  mixing  zone  policy. 

EPA's  regulations  at  40  CFR 
131.11(a)(2)  require  States  and  tribes  to 
identify  methods  for  implementing 
narrative  criteria.  Such  methods  need  to 
address  all  mechanisms  to  be  used  by 
the  State  to  ensure  that  narrative  criteria 
are  attained.  Chemical-specific  ambient 
water  quality  criteria  are  most 
frequently  used  to  ensure  that  narrative 
criteria  and  beneficial  designated  uses 
are  attained.  However,  when  chemical- 
sped  fie  criteria  are  absent  or  do  not 
apply,  as  is  the  case  for  water  quality 
within  a  mixing  zone,  other 
implementation  methods  dre  needed  to 
ensure  the  designated  uses  axe  attained 
(WQS  Handbook,  Chap.  3).  While 
mixing  zones  allow  the  magnitude 
component  of  an  ambient  water  quality 
criterion  to  be  exceeded,  controlling  the 
exposure  component  ensures  the 
beneficial  designated  use  is  maintained. 
Idaho's  implementation  methods  at 
060.01.a.-h.  would  control  exposure  by 
limiting  the  size,  shape,  and  location  of 
a  mixing  zone,  if  they  were  mandatory. 

2.  Federal  Mixing  Zone  Policy  for  Idaho 

To  address  the  above  deficiency.  EPA 
considered  two  options.  Under  the  first 
option,  EPA  would  make  the 
requirements  of  subsections  060.01. a.-f. 
and  h.  mandatory.  This  would  protect 
the  water  quality  within  a  mixing  zone 
and  ensure  that  the  designated 
beneficial  uses  for  the  water  body  as  a 
whole  are  maintained.  However,  EPA 
was  concerned  that  this  approach  would 
disregard  site-specific  situations  that 
may  warrant  some  flexibility.  For 


example,  stream-specific  and  dischai^ge- 
spedfic  conditions  may  allow  a  mixing 
zone  to  consume  more  than  25%  of  the 
voliune  of  stream  flow  (as  specified  in 
060.01.e.ii.)  and  still  ensure  that  the 
designated  benefidal  use  is  attained. 

For  that  reason,  EPA  also  considered 
a  second  option  that  changes  the 
language  at  060.01  .g.  so  as  not  to  exempt 
water  quality  within  a  mixing  zone  from 
the  narrative  criteria  at  subsections 
200.01. -03.  This  approach  allows  Idaho 
to  retain  the  discretion  on  when  to  rely 
on  the  default  implementation  methods 
spedfied  in  subsections  060.01  .a.-f.  and 
h.,  and  when  to  rely  on  alternative 
methods  to  ensure  the  designated 
beneficial  use  is  maintained.  Today's 
proposed  nile  contains  this  second 
option. 

EPA  solicits  comment  on  the 
appropriateness  of  option  1  and  option 
2.  Does  the  increased  flexibility 
provided  in  option  2  leave  too  much 
discretion  to  ^e  State?  Are  there  other 
alternatives  for  protecting  the  water 

auality  within  a  mixing  zone  to  ensure 
le  designated  benefidal  uses  for  the 
water  body  as  a  whole  are  maintained? 

H.  Excluded  Waters  Provision 

Each  State  is  required  to  have  water 
quality  standards  for  all  navigable 
waters  in  the  State.  CWA  §  303.  The 
term  "navigable  waters"  is  defined  in 
§  502(7)  of  the  CWA  to  mean  the 
"waters  of  the  United  States,  including 
the  territCHial  seas".  In  accordance  with 
the  intent  expressed  by  the  legislative 
history  of  the  CWA,  the  term  "waters  of 
the  United  States"  is  in  turn  defined  in 
regulations  to  indude,  inter  alia, 
intrastate  waters  whose  use, 
degradation,  or  destruction  would  at 
could  afl^ed  interstate  commerce.  40 
CFR  122.2  and  §232.2(q).  This  portion 
of  the  definition  is  further  explained  at 
53  FR  20765  (June  6, 1988). 

Idaho's  standards  provide  that,  unless 
designated  for  particular  uses,  lakes, 
ponds,  {>ools,  streams,  and  springs 
outside  public  lands  but  located  wholly 
and  entirely  upon  a  {>erson's  land  are 
not  protected  specifically  and  generally 
for  any  beneficial  use  (see  IDAPA 
16.01.02.101.03.). 

The  fad  that  a  water  may  be  located 
wholly  on  a  person's  land  does  not 
necessarily  preclude  it  frt)m  being  a 
water  "the  use,  degradation  or 
destruction  of  which  would  or  could 
affed  interstate  conmierce."  Hence,  it  is 
at  least  theoretically  possible  that  some 
of  these  unproteded  excluded  waters 
could  be  waters  of  the  United  States.  To 
ensure  that  any  such  waters  receive  the 
protection  afforded  other  unclassified 
waters,  EPA  is  today  proposing  a  rule 
which  effectively  adds  to  the  State's 
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excluded  waters  provision  the 
qualifying  phrase  "unless  such  waters 
•  •  *  are  'waters  of  the  United  States' 
as  defined  at  40  CFR  §  122.2." 

This  proposal  is  precautionary  in 
nature.  EPA  has  not  identified  any 
spedfic  waters  which  would  be  affeded 
by  this  change.  However,  the  language 
Q'A  is  proposing  ensiues  that,  if  such 
waters  are  later  identified,  their 
beneficial  uses  will  be  proteded  in  the 
same  way  uses  of  other  unclassified 
waters  are. 

I.  Federal  Variances 

As  explained  above  in  Sections  C.  and 
D.,  because  of  the  scope  of  rulemaking 
and  the  schedule  ordered  by  the  Distrid 
Court.  EPA  has  relied  on  a  rebuttable 

E resumption  approach  to  designating 
aneficial  uses  and  is  only  able  to 
provide  a  30-day  comment  period. 
EPA's  final  rule  will  refled 
consideration  of  the  data  made  available 
to  it  by  the  close  of  the  comment  period. 
However,  it  is  possible  that  subsequent 
data  may  become  available  which  will 
be  material  to  the  attainability  of  the 
uses  involved  in  today's  proposal. 

If  this  occurs,  one  option  available  to 
EPA  would  be  to  propose  to  revise  or 
withdraw  the  federal  use  designation. 
An  alternative  approach,  particularly 
where  the  information  is  discharger- 
spedfic  and/or  it  appears  that  the  use  in 
question  will  eventually  be  attainable,  is 
to  grant  a  water  quality  standards 
variance  applicable  to  the  discharger  in 
question.  EPA  has  approved  the 
granting  of  water  quality  standards 
variances  by  States  in  circumstances 
which  would  otherwise  justify  changing 
a  use  designation  on  grounds  of 
unattainability.  In  contrast  to  a  change 
in  standards  which  removes  a  use 
designation  for  a  waterbody,  a  water 
quality  standards  variance  applies  only 
to  the  discharger  to  whom  it  is  granted 
and  only  to  the  pollutant  parameter(s) 
upon  which  the  finding  of 
unattainability  was  based;  the 
underlying  standard  remains  in  effed 
for  all  other  purposes. 

For  exampue,  if  a  designated  aquatic 
life  use  is  currently  precluded  because 
of  high  levels  of  metals  bom  past 
mining  adivities  which  caimot  be 
remediated  in  the  short  term,  but  it  is 
expeded  that  water  quality  will 
eventually  improve,  a  temporary 
variance  may  be  granted  to  a  discharger 
with  relaxed  criteria  for  such  metals, 
until  remediation  progresses  and  the  use 
becomes  attainable.  The  pradical  effed 
of  such  a  variance  is  to  allow  a  permit 
to  be  written  using  less  stringent 
criteria,  while  encouraging  ultimate 
attainment  of  the  underlying  standard. 
A  water  quality  standards  variance 


provides  a  mechanism  for  assuring 
compliance  with  sections  301(b)(1)(C) 
and  402(a)(1)  of  the  CWA  that  require 
NPDES  permits  meet  applicable  water 
quality  standards,  while  granting 
temporary  relief  to  point  source 
dischargers.  

While  40  §  CFR  131.13  allows  States 
to  adopt  variance  procedures  for  State- 
adopted  water  quality  standards,  such 
State  procedures  may  not  be  used  to 
grant  variances  bom  federally  adopted 
standards.  EPA  believes  that  it  is 
appropriate  to  provide  comparable 
federal  procedures  where,  as  proposed 
here,  EPA  adopts  use  designations 
which  rely,  at  least  in  part,  on  a 
rebuttable  presumption  that  fishable/ 
swimmable  uses  are  attainable  or  adopts 
more  stringent  criteria  for  the  State's  use 
designations.  Therefore,  EPA  is 
proposing  to  authorize  the  Region  X 
Regional  Administrator  to  grant  water 
quality  standard  variances  where  a 
permittee  submits  data  indicating  that 
an  EPA-designated  use  is  not  attainable 
for  any  of  the  reasons  in  40  CFR 
§  131.10(g)  or  that  a  State  designated  use 
is  not  attainable  due  to  EPA- 
promulgated  temperature  criteria.  This 
variance  procedure  will  apply  to 
standards  promulgated  by  EPA  for 
spedfic  named  segments.  EPA  does  not 
believe  it  is  necessary  to  have  a  variance 
procedures  for  imclassified  watera, 
since  Idaho  may  effectively  provide  the 
same  relief  by  classifying  an 
imclassified  water,  but  invites  comment 
on  this  point. 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  Because  water  quality 
standard  variances  are  technically 
revised  water  quality  standards,  ^e 
proposal  requires  a  variance  to  go 
through  the  same  basic  steps  as  the 
originally  promulgated  standard,  that  is, 
publication  of  the  proposed  variance, 
the  opportunity  for  a  hearing,  and 
publication  of  the  final  variance. 
However,  the  Administrator  is 
delegating  to  the  Regional  Administrator 
the  authority  to  propose  and  grant  these 
variances,  lliis  delegation  should 
expedite  the  processing  of  variance 
requests,  as  they  will  typically  arise  in 
the  context  of  NPDES  proceedings  being 
handled  by  EPA  Region  X. 

The  proposed  variance  procedures 
require  an  applicant  fm  a  water  quafity 
standards  variance  to  submit  a  request 
to  the  Regional  Administrator  (or  his 
delegatee)  with  supporting  information. 
To  avoid  delays  in  the  permitting 
process  attributable  to  the  variance 
request,  the  proposal  requires  the 
applicant  to  submit  the  variance  request 
prior  to  or  concurrent  with  the  NPDES 
application.  EPA  seeks  comment  on  the 


appropriateness  of  this  timing 
requirement. 

'The  burden  is  on  the  applicant  to 
demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  spedfied  in  40  CFR 
131.10(g).  A  variance  may  not  be 
granted  if  the  use  could  be  attained  by 
all  dischargers  implementing  eflluent 
limitations  required  under  sections  - 
301(b)  and  306  of  the  CWA  and  the 
applicant  implementing  reasonable  best 
management  practices  for  nonpoint 
source  control.  EPA  will  incorporate 
into  the  permittee's  NPDES  permit  all 
conditions  needed  to  implement  the    - 
variance. 

Under  the  proposal,  a  variance  may 
not  exceed  5  yean  or  the  term  of  the 
NPDES  permit,  whichever  is-less.  A 
variance  may  be  renewed  if  the 
permittee  demonstrates  that  the  use  in 
question  is  still  not  attainable.  Renewal 
of  the  variance  may  be  denied  if  the 
permittee  did  not  comply  with  the 
conditions  of  the  original  variance. 

EPA  is  soliciting  comment  on  the 
need  for  a  variance  process  for  EPA- 
promulgated  use  designations,  the 
appropriateness  of  the  particular 
procedures  proposed  today,  and 
whether  the  proposed  variance 
procedures  are  suffidently  detailed. 

J.  Regulatory  Impact  Analysis 

As  explained  more  fully  below  in  ' 
section  L  (Regulatory  Flexibility  Ad), 
EPA's  proposed  rule  does  not  itself 
estabUsh  any  requirements  directly 
appUcable  to  regulated  entities.  While 
implementation  of  today's  proposed 
rule  may  ultimately  result  in  some  new 
or  revised  permit  conditions  for  some 
dischargere,  EPA's  action  today  does  not 
impose  any  of  these  as  yet  unknown 
requirements  on  dischargers. 
Nonetheless,  EPA  is  attempting,  within 
the  limits  of  these  uncertainties,  to  make 
an  estimate  of  the  possible  indired  costs 
which  might  ultimately  result  frxMn  this 
rulemaking. 

The  following  is  a  summary  of  the 
proposed  methodology  being  used  for    - 
the  regulatory  impad  analysis  (RIA)  that 
is  being  prepared  for  this  rule.  Further 
discussion  will  be  included  in  the  full 
RIA,  which  will  be  included  in  the 
docket  as  part  of  the  final  rulemaking. 

Under  the  CWA,  costs  caimot  be  a 
basis  for  adopting  water  quality  criteria 
that  will  not  be  protective  of  designated 
uses.  If  a  range  of  scientifically 
defensible  criteria  that  are  protective 
can  be  identified,  however,  costs  may  be 
considered  in  selecting  a  particular 
criterion  within  that  range- 

The  designated  uses  and  water  quality 
criteria  of  the  proposed  rule  are  not 
enforceable  requirements  imtil  separate 
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steps  are  taken  to  implement  them. 
Therefore,  this  publication  of  the 
proposed  rule  does  not  have  an 
immediate  effect  on  dischargers.  Until 
actions  are  taken  to  implement  these 
designated  uses  and  criteria,  there  will 
be  no  economic  effect  on  any 
dischargers. 

In  the  short  time  prior  to  proposal 
EPA  attempted  to  assess,  to  the  best  of 
its  ability,  compliance  costs  for  facilities 
that  could  eventually  be  indirectly 
affected  by  the  designated  uses  and 
water  quality  criteria  of  today's 
proposed  rule.  As  described  below.  EPA 
searched  readily  available  data  sources 
but  did  not  find  the  information 
necessary  to  accurately  estimate  these 
potential  costs.  Although  the  costs  are 
not  expected  to  be  significant.  EPA  has 
developed  a  methodology  to  estimate 
the  potential  indirect  cost  impacts  on 
facilities  discharging  pollutants  to 
waters  subject  to  the  numeric  water 
quality  criteria  and  uses  established  by 
tiiis  proposal.  During  the  public 
comment  period  EPA  will  continue  to 
gather  additional  data  and  information 
on  the  fiicilities  and  waters  needed  to 
evaluate  use  attainability  and  the  costs 
attributable  to  this  rule. 

EPA  is  soliciting  public  comment  and 
supporting  data  on  the  facilities  and 
waters  it  intends  to  evaluate  as  part  of 
the  RIA.  and  on  the  methodology  it  will 
use  to  estimate  costs  associated  %vith 
implementation  of  the  proposed  rule. 
EPA  will  review  the  comments  and  data 
provided  by  the  public  as  well  as  the 
information  and  data  it  gathers  during 
the  public  comment  period,  and  will 
estimate  the  potential  costs  to  fecilities 
as  an  indirect  result  of  attaining 
numeric  water  quality  criteria  and  uses 
proposed  in  this  rule.  EPA  will  include 
this  information  as  part  of  the  final 
rulemaking. 

1.  Use  Attainability 

As  discussed  earlier  in  this  preamble, 
EPA  is  relying  on  the  rebuttable 
presumption  that  fishable/svrimmable 
uses  are  attainable  in  the  water  body 
segments  affected  by  this  rulemaking. 
However,  in  order  to  properly  assess  the 
impact  of  EPA's  new  use  designaticms  in 
Idaho,  EPA  performed  a  preliminary 
evaluation  to  determine  if  this 
presumption  is  appropriate  for  all 
assessed  ivater  body  stream  segments 
affected  by  this  proposal. 

Although  an  appropriate  evaluation  of 
use  attainability  shoidd  consider 
physical,  biological,  and  chemical 
indicators,  the  court-ordered  schedule 
did  not  provide  adequate  time  to 
properly  evaluate  all  indicators.  EPA 
did,  however,  extract  chemical-specific 
data  fit>m  the  EPA  STORET  data  bese. 


which  houses  ambient  water  quality 
data  for  water  bodies  throughout  the 
U.S..  including  Idaho.  If  EPA  were  to 
find  that  significant  exceedances  of 
water  quality  criteria  (in  terms  of 
relative  magnitude  above  the  applicable 
criteria,  duration  of  exceedance  above 
the  criteria,  and  the  number  and  types 
of  pollutants)  has  occurred,  then  an 
upgrade  of  designated  uses  might  not  be 
appropriate. 

EPA's  STORET  extraction  included 
all  data  on  record,  and  all  pollutants  for 
which  EPA's  new  use  designation 
would  result  in  more  stringent  water 
quality  criteria.  EPA  focused  on  the  35 
water  body  segments  for  which  the  cold 
water  biota  protection  designated  use 
will  be  applied.  Upon  extraction.  EPA 
generated  summary  statistics 
(minimum,  average,  and  maximum 
values  on  record)  for  the  ambient  water 
quality  within  each  affected  stream 
segment  and  compared  them  to  the 
applicable  water  quality  criteria  to 
protect  the  cold  water  biota  use 
designation. 

Most  data  on  record  in  STORET  for 
the  affected  water  body  stream  segments 
is  firom  the  period  prior  to  the  mid-to 
late-1980's.  Based  on  this  data,  EPA 
found  periodic  exceedances  of  water 
quality  criteria  for  several  water  body 
stream  segments  for  several  specific 
parameters.  However,  due  to  the  age  of 
most  of  the  data,  and  the  fact  that  data 
for  all  applicable  parameters  were  not 
available,  EPA  could  not  definitively 
conclude  that  a  downgrade  for  any 
water  body  stream  segment  affected  by 
this  rule  was  justified.  Therefore  for 
purposes  of  cost  estimates,  EPA 
assimied  that  the  new  use  designation 
would  apply  to  all  affected  water 
bodies.  EPA  is  requesting  comments  and 
data  regarding  the  applicability  of  the 
new  use  designation  for  these  water 
body  stream  segments.  The  affected 
water  body  stream  segments  can  be 
found  in  Section  131.33(b),  Tables  1-6, 
Mdthin  this  proposal.  EPA  is  most 
interested  in  the  following  types  of 
information:  instream  characteristics 
(e.g.,  mean  width/depth,  flow/velocity, 
reaeration  rates);  riparian 
characteristics;  biological  inventory; 
biological  potential  (e.g..  diversity, 
intolerant  species);  and  ambient 
pollutant  concentrations  for  applicable 
parameters  of  concern  for  the  stream 
segment. 

2.  Costs 

i.  Overview  of  Methodology  To  Estimate 
Potential  Costs  Related  to  New  Use 
Designations 

The  new  use  designations  being 
proposed  by  EPA,  by  themselves,  will 


have  no  impact  or  effisct.  However, 
when  the  water  quality  criteria  to 
protect  these  uses  are  applied  to 
dischargers  through  the  NPDES  permit 
program,  then  costs  may  be  incuirred  by 
regulated  entities  (i.e.,  point  source 
dischargers)  but  these  costs  can  vary 
significantly  because  of  the  wide  range 
of  control  strategies  available  to 
dischargers.  Since  the  NPDES 
permitting  authority  also  has  significant 
flexibility  and  discretion  in  how  it 
chooses  to  implement  water  quality 
criteria,  analysis  of  potential  costs 
would  be  difficult  to  perform  for  all 
potentially  affected  entities,  even  if  EPA 
had  more  time  than  was  allowed  under 
the  Court  established  time-fiame.  EPA 
attempted  to  estimate  the  potential  costs 
attributable  to  the  proposal  by 
developing  detailed  cost  estimate  for  a 
selected  subset  (a  sample)  of  facilities 
from  the  point  source  dischargers  that 
may  be  impacted  by  the  proposed  rule 
and  then  used  the  sample  results  to 
extrapolate  to  the  universe  of  potentially 
affected  facilities.  As  explained  below. 
EPA  has  not  been  able  to  come  up  yet 
with  a  reliable  cost  estimate  due  to 
significant  data  gaps.  The  following 
discussion  addresses  the  approach 
which  EPA  has  attempted  to  use,  and 
plans  to  follow  if  more  data  is  obtained. 

The  actual  impact  of  the  proposed 
rule  will  depend  upon  the  procedures 
and  policy  decisions  that  will  be 
established  by  the  permitting  authority 
to  implement  the  rule  and  on  which 
control  strategy  the  discharger  selecta  in 
order  to  bring  the  fecility  into 
compliance.  These  procedures  and 
policy  decisions  established  by  the 
permitting  authority  typically  provide 
the  methods  to  determine  the  need  for 
water  quality-based  effluent  limits 
(WQBELs)  and,  if  WQBELs  are  required, 
how  to  derive  WQBELs  from  applicable 
water  quality  criteria.  The 
implementation  procedures  used  to 
derive  WQBELs  for  this  analysis  were 
based  on  the  methods  recommended  in 
the  EPA  "Technical  Support  Document 
for  Water  Quality-based  Toxics  Control" 
(or  TSD)  (EPAy505/2-9O-O01:  March 
1991).  Specifically,  a  projected  effluent 
quality  (PEQJ  was  calculated  and 
compared  to  the  projected  WQBEL.  A 
PEQ  is  considered  an  effluent  value 
statistically  adjusted  for  uncertainty  to 
estimate  a  maximiun  value  that  may 
occur. 

The  PEQ  for  each  selected  pollutant 
was  compared  to  the  projected  WQBEL. 
If  the  PEQ  exceeded  the  projected 
WQBEL,  a  reasonable  potential  existed 
to  exceed  the  WQBEL.  PoUutanta  with 
a  reasonable  potential  to  exceed  then 
were  analyzed  to  determine  potential 
costs  to  achieve  the  projected  WQBEL. 
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Prior  to  estimating  compliance  costs, 
an  engineering  analysis  of  how  each 
sample  facility  could  comply  with  the 
projected  WQBEL  was  performed.  The 
costs  were  then  estimated  based  on  the 
decisions  and  assiunptions  made  in  the 
analysis.  To  ensure  consistency  and 
reasonableness  in  estimating  the  general 
types  of  controls  that  would  be 
necessary  for  a  sample  facility  to 
comply  with  the  proposal  (assuming 
that  implementation  of  the  rule  resulted 
in  more  stringent  discharge 
requirements),  as  well  as  to  integrate 
into  the  cost  analysis  the  other 
alternatives  available  to  regulated 
facilities,  a  costing  decision  matrix  was 
used  for  each  sample  facility.  Specific 
rules  were  established  in  the  matrix  to 
provide  the  reviewing  engineers  with 
guidance  in  consistently  selecting 
options. 

Under  the  decision  matrix,  costs  for 
minor  treatment  plant  operation  and 
facility  changes  were  considered  first. 
Minor,  low-cost  modification  or 
adjustment  of  existing  treatment  was 
determined  to  be  feasible  where 
literature  indicated  that  the  existing 
treatment  process  could  achieve  the 
projected  WQBEL  and  where  the 
additional  pollutant  reduction  was 
relatively  small  (e.g.,  10  to  25  percent  of 
current  discharge  levels). 

Where  it  was  not  technically  feasible 
to  simply  adjust  existing  operations,  the 
next  most  attractive  control  strategy  was 
determined  to  be  waste  minimization/ 
pollution  prevention  controls.  However, 
coste  for  these  controls  were  estimated 
only  where  they  were  considered 
feasible  based  on  the  reviewing 
engineer's  understanding  of  the 


process(es)  at  a  facility.  The  practicality 
of  techniques  was  determined  based  on 
several  criteria  established  in  the 
decision  matrix.  Decision 
considerations  included  the  level  of 
pollutant  reduction  achievable  through 
waste  minimization/pollution 
prevention  techniques,  appropriateness 
of  waste  minimization/pollution 
prevention  for  the  specific  pollutant, 
and  knowledge  of  the  manufacturing 
processes  generating  the  pollutant  of 
concern. 

.    If  waste  minimization/pollution 
prevention  alone  was  deemed  not 
feasible  to  reduce  pollutant  levels  to 
those  needed  to  comply  with  the 
projected  WQBELs.  as  calculated  for 
this  analysis,  a  combination  of  waste 
minimization/pollution  prevention, 
simple  treatment,  and/or  process 
optimization  was  considered.  If  these 
relatively  low-cost  controls  could  not 
achieve  the  projected  WQBELs,  more 
expensive  controls  (e.g..  end-of-pipe 
treatment)  were  considered. 

Develc^ment  of  end-of-pipe  treatment 
cost  estimates  constituted  a  review  of 
the  existing  treatment  systems  at  each 
fecility.  DMdsions  to  add  new  treatment 
systems  or  to  supplement  existing 
treatment  systems  were  based  on  this 
initial  evaluation.  For  determining  the 
need  for  additional  or  supplemental 
treatment,  sources  of  performance 
information  included  the  EPA  Office  of 
-Research  and  Development  (ORD).  Risk 
Reduction  Engineering  Laboratory's 
"RREL  Treatability  Database"  (Version 
4.0).  The  pollutant  removal  capabilities 
of  the  existing  treatment  systems  and/or 
any  proposed  additional  or 
supplemental  systems  were  evaluated 


based  on  the  following  criteria:  (1)  The 
effluent  levels  that  were  being  achieved 
currently  at  the  '"acility;  and  (2)  the 
levels  that  are  documented  in  the  EPA 
"RREL  Treatability  Database."  If  this 
analysis  showed  that  additional 
treatment  was  needed,  unit  processes 
that  would  achieve  compliance  with  the 
projected  WQBELs  were  chosen  using 
the  same  documentation. 

ii.  Resulta  for  Stream  Segments  With 
Si>ecific  Use  Designations  and 
Unclassified  Waters 

EPA  identified  46  fedlities  that 
possess  NPDES  permits  to  discharge  to 
stream  segments  with  specific  use 
designations  for  which  new  use 
designations  are  being  proposed  in  this 
rule.  Of  these  46  facilities,  12  are 
classified  as  major  dischargers,  and  34 
are  classified  as  minor  dischargers.  For 
purposes  of  sample  selection,  EPA 
grouped  the  facilities  into  six  categories 
of  dischargers,  including  mining,  food 
products  manufecturing,  power  planta, 
logging  and  lumber  production,  publicly 
owned  treatment  works  (POTWs),  and 
miscellaneous  facilities  (e.g., 
universities,  agricultural  supplies 
manufacturers,  etc.).  The  follovdng  table 
presenta  the  universe  of  fecilities  and 
the  number  of  sample  fecilities 
randomly  selected  by  EPA  to  represent 
each  category.  The  number  of  sample 
facilities  selected  by  EPA  was  based  on 
ensuring  adequate  representation  of  the 
dischargers  within  tbe  group  (relative  to 
other  groups),  as  well  as  considering  the 
time  frame  available  to  perform  the 
analyses. 


Summary  of  Dischargers  To  Stream  Segments  With  Specific  Use  Designations 


Category 


Mining 

Food  Products  Manufacturing  .... 

Power  Plants  

Logging  and  Lumber  Production 

MtscaNaneous 

POTWs  


Total 


No.  of  point  source  ds- 
chargers 


tAaiOf 


12 


Minor 


1 
1 

4 

1 

11 

16 


34 


No.  o(  sample  facttities 
selected 


Major 


Minor 


1 
1 
2 

4 


An  exact  number  of  NPDES  permitted 
facilities  that  discharge  to  unclassified 
waters  was  not  possible  due  to  the  court 
ordered  schedule  to  propose  the  rule. 
However,  EPA  estimated  the  potential 
number  of  facilities  that  could  be 
affected  by  the  proposal  through  data 
and  information  contained  in  the  EPA 
Permit  Compliance  System  (PCS). 


Specifically,  EPA  manually  subtracted 
from  the  entire  list  of  NPDES  permitted 
dischargers  within  Idaho,  all  dischargers 
to  stream  segments  with  specific  use 
designations  (including  those  stream 
segments  for  which  EPA  is  proposing 
new  use  designations).  Exclusion  of  a 
facility  was  based  on  the  receiving  water 
name  for  the  discharge  as  contained  in 


PCS.  As  a  result  of  this  effort,  EPA 
estimates  that  110  facilities  have  NPCCS 
permits  to  discharge  to  unclassified 
waters  within  Idaho.  Of  the  110,  eight 
are  classified  as  majors  and  102  are 
classified  as  minors.  The  following  table 
presents  the  estimated  universe  of 
facilities  discharging  to  unclassified 
waters  and  the  number  of  sample 
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facilities  randomly  selected  by  EPA  to        EPA  was  based  on  ensuring  adequate         well  as  considering  the  time  frame 
reprwent  each  category.  Agam.  the  representation  of  the  dischargers  within     available  to  perform  the  analyses, 

number  of  sample  facihUes  selected  by       the  group  (relative  to  other  groups),  as 

Summary  of  Dischargers  To  Unclassified  Waters 


Category 


Mining  „ 

Food  Products  Manufacturing  .... 

Power  Ptants  „.. 

Logging  and  Lumber  Production 

Miacetaneous „„ 

POTWs  . — .......„_»._.__.._„....._„ 


Total 


^4o.  of  point  source  dn- 
chargers 


Major 


Minor 


15 

3 

4 

3 

52 

25 


102 


No.  of  sample  facilities 


Major 


Minor 


2 
1 
1 
1 

4- 
3 


12 


To  estimate  costs  for  each  of  the 
sample  facilities.  EPA  obtained  data 
from  NPDES  permit  files  (permit 
application,  pennit,  fact  sheet  or 
Statement  of  basis),  and  downloaded 
effluent  monitoring  data  from  PCS. 

For  each  sample  facility.  EPA 
perfonned  an  evaluation  of  reasonable 
potential  to  exceed  water  quality-based 
effluent  limits  (WQBELs)  based  on 
applicable  water  quality  criteria  to 
protect  new  use  designations  (i.e..  cold 
water  biota  protection).  EPA  considered 
any  pollutant  for  which  water  quality 
criteria  existed  and  for  which  data  were 
available.  EPA  assumed  that  reasonable 
potential  existed  if  a  permit  limit  for  the 
pollutant  of  concern  was  included  in 
the  existing  permit  for  the  sample 
facility.  In  the  absence  of  a  permit  limit, 
but  where  monitoring  data  were 
avaifable.  EPA  evaluated  reasonable 
.potential  based  on  the  monitoring  data 
and  the  procedures  contained  in  the 
TSD  (EPA  505/2-90-001;  March  1991). 
It  should  be  noted  that  evaluation  of  the 
reasonable  potential  to  exceed  the 
applicable  dissolved  oxygen  criteria  was 
not  possible  in  most  cases,  due  to  the 
lack  of  data.  However,  there  were 
several  sample  facilities  that  were 
discharging  oxygen-demanding 
pollutants.  To  account  for  the  possible 


effect  of  the  oxygen  demand  potential 
from  these  facilities,  EPA  used  a  flow- 
based  approach  to  determine  the 
reasonable  potential  to  exceed  the 
dissolved  oxygen  criteria.  In  particular, 
if  the  discharge  from  a  sample  facility 
was  to  an  effluent  dominated  stream 
(i.e.,  the  effluent  discharge  flow  from 
the  sample  facility  was  greater  than  50 
percent  of  the  receiving  stream  flow), 
then  EPA  assumed  that  treatment  was 
needed  to  meet  the  dissolved  oxygen 
criteria. 

To  calculate  WQBELs.  EPA  used  the 
TSD  procedures  to  derive  maximum 
daily  and  monthly  average  limits. 
Background  concentrations  were  based 
on  the  average  of  data  contained  in 
STORET  for  upstream  monitoring 
stations  (including  nearby  tributaries); 
in  the  absence  of  background  data,  EPA 
assumed  zero.  Critical  low  flows  were 
calcufated  from  data  contained  in  the 
United  States  Geological  Survey  (USGS) 
Daily  Flow  file  data  base  for  nearby  gage 
stations;  the  1-day,  10-year  low  flow 
(IQIO)  was  used  for  acute  aquatic  life 
protection  and  the  7-day,  10-year  low 
flow  (7Q10)  was  used  for  chronic 
aquatic  life  protection.  In  the  absence  of 
stream  flow  data,  EPA  conservatively 
assumed  zero  low  flow. 


Once  WQBELs  were  derived,  EPA 
attempted  to  derive  cost  estimates  that 
represent  the  cost  to  remove  the 
incremental  amount  of  pollutant(s)  to 
levels  needed  to  comply  with  WQBELs 
(based  on  the  existing  effluent  limit  or 
reported  effluent  quality  in  the  absence 
of  a  limit).  Ideally,  this  assessment 
would  be  based  on  an  evaluation  of  the 
performance  of  existing  treatment 
system  units,  as  well  as  consideration  of 
other  possible  control  options  (e.g., 
waste  minimization,  pollution 
prevention).  However,  the  general  lack 
of  appropriate  information  and  data, 
particularly  for  the  minor  sample 
facilities,  prohibited  EPA  from  assessing 
the  feasibility  of  pot«itial  control 
options  to  reduce  pollutant 
concentrations.  Although  EPA  does  not 
expect  significant  costs  based  on  initial 
examination  of  the  types  and  number  of 
pollutants  that  would  be  affected  by  the 
proposed  rule,  any  estimates  made  by 
EPA  without  an  adequate  information 
base  would  be  specufation. 

As  a  result  of  the  significant  data  gaps 
for  the  sample  facilities,  EPA  was 
unable  to  estimate  costs  for  the  sample 
facilities.  The  following  table  presents 
the  fJBcilities  that  were  randomly 
selected  as  sample  facilities  for  the  cost 
analysis. 


Sample  Facilities  Selected  by  EPA  for  Cost  Analysis 


Category 


Sample  facility  name 


NPDES 
permit  No. 


Stream  Segments  with  Specific  Use  Delgnllona 


Mnng 


Food  Products  Manufacturing  .... 

Power  Plants 

Logging  and  Lunter  Production 
Misceianeous  „_ 


POTWs 


GoUback  Mines  Corp , 

Hecia  Mining  Co „ 

Star/Morning  Mine  and  MM. 

Armour  Fresh  

Idaho  Power— Swans  Falls 

Boise  Cascade  Council  SawmiN  

Unrversrty  of  Idaho  Irrigation  Lagoons 

Agway  Inc.  Seed  Coop  

City  of  Preston 


100026026 
ID0000167 

ID0000787 
100022551 
100025631 
ID0027464 
ID0027464 
100020214 
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Sample  Facilities  Selected  by  EPA  for  Cost  Analysis— Continued 


Category 


Mining 


Food  Products  Manufsclufing  .... 

Power  Ptants — 

Logging  and  Lumber  Production 


POTWs 


Sampis  fadity  name 


City  of  Troy 

CMda  Water  &  Sewer  OisHct 
Cant)ridge  Sewer  Assodalion  . 
City  of  FraiMn «..„...«.. 


Deartrack  Gold  

Cataday  Proiect— Oaty  Guteh — 

Unnamed  Discharge  to  Croaked  Creek 

Wippco  Processing  PlanI  ....._ 

ktaho  Power  Cornpeny 

Jaype  Plywood 

Hagwa  Springs  Hatchery 

Snake  River  Hatchery 

StaTKW  Ponds  . — 

Yoder  Famie 

ureal  weeiem  uwmcai  » ~ 


Unnamed  Diecheige  to  Upwai  Creek 

Unnamed  Diechaige  to  American  Fals  Reservoir 

CMy  of  Kanwh 

Unnamed  Diecharge  to  Hangman  Creek 

Unnamed  Discharge  to  Four  Mite  Creek 


23019 


NPDES 
permit  Na 


100023604 
ID002S071 
ID0020338 
100025669 


ID0027Q22 

ID002S429 

ID0024881 

100026794 

ID0Q275Q2 

IO0000451 

100022381 

100000752 

IO0027782 

100024236 

IO0027537 

IO002S168 

IO002O176 

100027546 

IO002S1O1 

IO0026310 


EPA  is  requesting  comments,  data, 
and  information  for  the  sample  facilities 
that  could  assist  EPA  in  evaluating  the 
potential  indirect  costs  to  the  sample 
facilities,  including,  but  not  limited  to, 
descriptions  of  existing  treatment 
systems  and  pollutant  control  systems; 
pollutants  expected  in  effluent 
discharge;  long-term  average  discharge 
flow  and  pollutant  effluent 
concentrations;  long-term  average 
receiving  water  pollutant 
concentrations;  and  critical  low  flow 
values  for  receiving  water  stream 
segments. 

iii.  Overview  of  Approach  to  Estimate 
Potential  Costs  Related  to  New 
Temperature  Criteria 

EPA  is  also  including  as  part  of 
today's  proposed  rule  temperature 
criteria  for  threatened  and  endangered 
species.  Due  to  the  number  of  water 
body  stream  segments  that  are  affected 
by  this  more  stringent  temperature 
criteria  and  lack  of  data,  EPA  was  not 
able  to  project  the  potential  costs  to 
NPDES  permitted  dischargers  associated 
with  proposal  of  the  more  stringent 
temperature  criteria.  The  water  body 
stream  segments  with  more  stringent 
temperature  criteria  to  protect 
threatened  and  endangered  species  can 
be  found  in  Sections  131.33  (c)  through 
(e)  of  today's  proposed  rule. 

If  suffiaent  data  can  be  obtained,  the 
approach  EPA  plans  to  use  to  estimate 
potential  costs  is  similar  to  the  approach 
used  for  estimating  the  costs  for  new  use 
designations  (i.e.,  randomly  selecting 
sample  facilities  to  represent  the 


universe  of  afbcted  facilities).  The  data 
requirements  to  evaluate  the  potential 
costs  would  include  not  only  eminent 
and  effluent  tranperature  data  for  critical 
times  of  the  year  during  which 
spawning  and  rearing  occur,  but  also 
detailed  operational  infcHination  to 
evaluate  the  ability  of  a  facility  to 
comply  with  the  more  stringent 
temperature  criteria. 

This  detailed  data  were  not  available 
to  EPA  within  the  time-frame  to 
complete  the  cost  analysis,  and 
therefore  EPA  was  not  able  to  fully 
assess  the  impact  to  NPDES  permitted 
dischargers.  EPA  is  soliciting  the  above 
mentioned  data  for  facilities  located  on 
water  body  stream  segments  identified 
in  Sections  131.33  (cHe)  of  today's 
proposed  rule. 

K.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  armual.^ffect  on  the 
economy  of  $100  million  or  more  or 
adversely  afflact  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
Stale,  local,  or  Tribal  governments  or 
commimities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raisanovel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  is  no| 
a  "significant  regufatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

L.  Regulatory  Flexibility  Act  as 
Amended  By  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
publishes  a  rule  under  5  U.S.C.  §  553, 
after  being  required  to  publish  a  general 
notice  of  proposed  rulemaking,  an 
agency  must  prepare  a  regulatory 
flexibility  analysis  unless  the  bead  of 
the  agency  certifies  that  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  §§  604 
&  605.  The  Administrator  is  today 
certifying,  ptu^uant  to  §  605(b)  of  the 
RFA,  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare  a 
regulatory  flexibility  analysis. 

Under  the  CWA  water  quality 
standards  program.  States  must  adopt 
water  quality  standards  for  their  waters 
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that  must  be  submitted  to  EPA  for 
approval.  If  the  Agency  disapproves  a 
State  standard,  EPA  must  promulgate 
standards  consistent  with  the  statutory 
requiremoits.  These  State  standards  (or 
EPA-promuleated  standards)  are 
implemented  through  the  NPDES 
program  that  limits  discharges  to 
navigable  waters  except  in  compliance 
with  an  EPA  permit  or  permit  issued 
under  an  approved  State  program.  The 
CWA  reouires  that  all  NPDES  permits 
must  include  any  limits  on  discharges 
that  are  necessary  to  meet  State  watw 
quality  standards. 

Thus  under  the  CWA.  EPA's 
promulgation  of  water  quahty  standards 
where  State  standards  are  inconsistent 
with  statutory  requirements  establishes 
standards  that  are  implemented  through 
the  NPDES  permit  process  by 
authorized  States,  or,  in  the  absence  of 
an  approved  State  NPDES  program,  by 
EPA.  EPA  implemmts  the  NPDES 
program  in  Idaha  EPA  and  authorized 
States  have  discretion  in  deciding  how 
to  meet  the  water  quality  standards  and 
in  developing  discnarge  limits  as 
needed  to  meet  the  standards.  While 
State  or  EPA  implementation  of 
federally-prranulgated  water  quality 
standards  may  rmult  in  new  or  revised 
discharge  limits  being  placed  on  small 
entities,  the  standards  themselves  do 
not  apply  to  any  discharger,  including 
small  entities. 

Today's  proposed  rule  imposes 
obligations  on  EPA  but.  as  explained 
above,  does  not  itself  estabUsh  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  acticm. 
EPA  will  need  to  ensure  that  permits 
issued  in  the  State  of  Idaho  include  any 
limitations  on  discharges  necessary  to 
comply  with  the  standards  in  the  final 
rule.  EPA  and  the  State  have  a  number 
of  discretionary  choices  associated  with 
permit  %vriting  and  total  maximum  daily 
load  (TMDL)  calculations  and  waste 
load  allocations  (WLAs)  which  can 
affect  the  burden  felt  by  any  small  entity 
as  a  result  of  EPA  action  to  implement 
the  final  rule.  While  implementation  of 
the  final  rule  may  ultimately  result  in 
some  new  or  revised  permit  conditions 
for  some  dischargers,  including  small 
entities.  EPA's  action  today  does  not 
impose  any  of  these  as  yet  unknown 
requirements  on  small  entities. 

The  RFA  requires  analysis  of  the 
im|MCts  of  a  rule  on  the  small  entities 
subject  to  the  rules'  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105, 1170  (D.C  Cir. 
1996).  Today's  proposed  rule  establishes 
no  requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("{N)o  analysis 


is  necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,' "  United 
Distribution  at  1170.  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC.  773  F.2d  327. 342 
(D.C.  Qr.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agency 
is  thus  certifying  that  today's  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  within  the 
meaning  of  the  RFA. 

M.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
Statement,  including  a  cost-benefit 
analysis,  for  proposeid  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  miUion  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  Statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  rule 
an  explanation  why  that  alternative  was 
not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
f>otentially  affected  small  governments, 
enabling  officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  proposed  rule  is 
limited  to  water  quality  standards  for  a 
limited  number  of  waters  within  the 
State  of  Idaho.  EPA  believes  that  this 


proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  ot 
uniquely  affect  small  governments.  EPA 
also  believes  that  this  proposed  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUion  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

N.  Paperwork  Reduction  Act 

Today's  rulemaking  imposes  no  new 
or  additional  information  collection 
activities  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.). 
Therefore,  no  Information  Collection 
request  will  be  submitted  to  the  Office 
of  Management  and  Budget  for  review 
in  compUanca  with  the  Paperwork 
Reduction  Act 

O.  Executive  Order  12875 

In  compliance  with  Executive  Order 
12875.  EPA  has  involved  State 
governments  in  the  development  of  this 
rule.  Prior  to  this  rulemaking  action. 
EPA  met  nimierous  times  with 
representatives  of  Idaho's  Division  of 
Environmental  Quality  and  Idaho's 
Attorney  General's  office  to  discuss  our 
concerns  with  the  State's  water  quality 
standards,  possible  remedies  for 
addressing  the  disapproved  sections  of 
the  water  quahty  standards,  and  the 
rulemaking  process.  EPA  has  also 
corresponded  with  Idaho's  Divisim  of 
Environmental  Quality  and  the 
Governor's  office.  EPA  has  held 
telephone  conferences  and  meetings 
with  U.S.  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service  to 
discuss  Endangered  Species  Act 
consultation  issues  related  to  this 
action.  In  addition,  EPA  issued  a  notice 
on  March  21, 1997,  (62  FR  13567) 
outlining  EPA's  rulemaking  plans  and 
informing  the  pubUc  that  EPA  would  be 
seeking  information  on  specific  streams 
in  Idaho.  EPA  will  continue  to  work 
with  afiiacted  parties  before  finalizing 
water  quaUty  standards  for  Idaho. 

EPA  has  scheduled  two  pubUc 
hearings  for  May  12, 1997,  in  Boise, 
Idaho.  EPA's  public  notification  process 
is  targeting  interested  parties,  both 
within  and  outside  of  government,  to 
ensure  them  the  opportimity  for 
involvement. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  Quality 
Standards. 
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Dated:  April  21, 1997. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  Part  131  as  follows: 


PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  etseq. 

Sulipart  D— CAntended] 

2.  Section  131.33  is  added  to  read  as 
follows: 


1131.33 

(a)  Prior  to  classification  by  the  State, 
unclassified  waters  shall  be  protected 
for  primary  contact  recreation  and  cold 
water  biota. 

(b)  In  addition  to  the  State  adopted 
use  designations,  the  following  water 
body  segments  in  Idaho  have  the 
beneficial  uses  designated  in  paragraph 
(b)(1)  of  this  section. 


Idaho  map  code 


Cold  water 
biota 


Saknonid 
spawning 


Primary' 

contact 

recreation 


(1)  Pwhandto  Basin 


PB  11S  „ 

PB121S 

PB140S 

PB142S 

PB143S 

PB145S 

PB146S 

PB147S 

PB148S 

PB220P 

PB322S 

PB340S 

PB450S 

PB451S 


Granite  Creek-source  to  mouth  ~.. - 

Canyon  Creek-tietONt  mining  impact 

South  ForV  Coeur  d'Alene  River-Oaisy  Gulch  to  moulh 

Nine  Mite  Creek-t)elow  mining  impact 

Big  Creek-t)ek)w  mining  impact  — 

Government  Guidvsource  to  mouth 

Pine  Creek-below  mining  Impact  

Lake  Creek-betow  mining  impact 

Shiekis  GMMtekm  mining  impact 

Trestle  Creek-source  to  moulh  — 

St  Maries-Femwood  to  mouth  — . 

Ptummer  Creek-source  to  mouth 

Hangman  Creek-source  to  klaho-Washinglon  border  ... 
Rock  Creek-source  to  Idaho-Washington  border  — 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 


(2)  Clearwater  Basin 


CB152  .. 
CB  170  .. 
CB171   .. 
CB210  .. 
CB1321 
CB1322 
C8  1421 
CB1541 
CB1711 
CB1712 


Cottonwood  Creek-souroe  to  moulh 

Patouse  River-Princeton  to  Idaho-Washinglon  border 

So.  Fort(  Pakxjse  River-source  to  ktaho-Washington  border 

Lindsay  Creek  _ 

Three  Mile  Creek-source  to  moulh 

Cottonwood  Creek-source  to  nrwulh 

Qrasstwpper  Creek-source  to  mouth  

Little  Bear  Creek-source  to  moulh 

Cow  Creek-source  to  Idaho-Washington  border 

Parad»e  Creek  source  to  Idatio-Washington  border  


(3)  Oslmon  Bssin 


SB  130.. 
SB  140.. 
SB  421  .. 
SB  430.. 
SB  4211 


Thompson  Creek-source  to  moulh  

Squaw  Creek-source  to  rmulh  

Blackbird  Creek-source  to  mmM 

Panther  Creek-Blackbird  Creek  to  mot^ 

West  Fork  Blackbird  Creek-source  to  moulh 


X 
X 
X 

X 
X 


(4)  Soultnwaat  Idaho  Bsrtn 


SWB  10  .. 
SWB20  .. 
SWB  30  .. 
SWB  271 
SWB  271 
SWB  282 
SWB  410 
SWB  421 


Snake  River-King  Hil  to  Mwsing 

Srtake  River-Marsing  to  Boise  River 

Snake  River-Payette  River  to  Boise  River 

Ten  Mile  Creek-source  to  moulh  

Five  Mie  Creek-source  to  mouth 

Indian  Creek-bekm  Sugar  Avenue  Nampa  to  moulh 

Weiser  River-source  to  MkJvale 

Crane  Creek-source  to  rraulh  » ».. 


X 

X 
X 


fS)  Upper  Snslis  Basin 


USB  235 
USB  236 
USB  320 
USB  360 
USB  411 
USB  430 
USB  730 
USB  740 
USB  800 


North  Fork  Teton  River-source  to  mouth  .. 
South  Fork  Teton  River-source  to  mouth  . 

Wilow  Creek-Ririe  Dam  to  moulh  

Btackfool  River-Equalizing  Dam  to  mouth 

Marsh  Creek-source  to  mouth  „.... 

Bannock  Creek-source  to  mouth 

Rock  Creek-Rock  Creek  City  to  mouth  .... 

Cedar  Draw-source  to  mouth 

Mud  Creek-Deep  Creek  Road  to  mouth  ... 


X 
X 
X 
X 
X 

jr 

X 

X 
X 
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Idaho  map  code 


USB  810 


BB310 
BB430 
B8  420 
BB450 
B8  470. 
BB480. 


Waters 


Deep  Creek-aource  to  moulh 


Soda  Creek-source  to  moulh 

Battle  Creek— source  to  mouth  ..._ 

Worm  Creek-source  to  klaho-Washington  border  ..... 

Cub  Creek  Mapleton  to  Idaho-Utah  border  

Mated  River-Uttte  Mated  River  to  Idaho-Utah  border 
Deep  Creek-source  to  Idaho-Utah  border  


Cow  water 
btota 


Salmonid 
spawning 


Primary 

contact 

recreation 


(c)  Temperature  Criteria  for  Bull 
Trout. 

(1)  The  following  seasonal 
temperature  requirements  and 
maximum  weekly  average  temperature 
criteria  apply  to  the  Idaho  waterbody 
segments  identified  in  paragraph  (c)(2) 
of  this  section. 


Date 

Maximum 
weekly  av- 
erage tem- 
perature 

January 

Fetmjwy 

April ...   

M«y „.       . 

June _  

M, 

Auguit  1-15  „„          

AuQUBt  15-30 

GepteiiAjei  „__... ..„._„„„._.. 

October »..      

November ^. 

December  „ . 

4 

4 

6 

8 

10 

12 

12 

12 

10 

10 

8 

6 

6 

(2)  Note:  In  paragraph  (c)(2).  "»" 
denotes  waterbody  segments  included 
in  the  Interior  Columbia  Basin 
Ecosystem  Management  Proiect  is  "Key 
Salmonid"  Database: "'"  denotes 
wateffaody  segments  included  in  the 
Idaho  Department  of  Fish  and  Game 
Digital  Bulltrout  Distribution  Database. 

(i)  Boise-Mores  Basin:  Boise  River.' 
DeviU  Creek.* '  East  Fork  Sheep 
Creek.> »  Middle  Fork  Boise  River.' 
North  Fork  Boise  River,^  Sheep  Creek.' ' 

(ii)  Brownlee  Reservoir  Basin:  Allison 
Creek.'  Bear  Creek,'  Board  Gulch.' 
Brownlee  Creek.'  Butterfield  Gulch.* 
Calf  Pen  Gulch.'  Cave  Creek.'  Cold 
Spring  Creek,'  Cottonwood  Creek.'  Cow 
Creek,'  Crooked  River.' '  Deer  Creek.* 
Dick  Ross  Creek.'  Doe  Creek.*  Dukes 
Creek.*  Eckels  Creek.'  Fawn  Creek.' 
Gladheart  Gulch.'  Grouse  Creek.'  Hoo 
Hoo  Gulch.'  hidian  Creek.'  Jackson 
Gulch.*  Kinney  Creek.*  Lick  Creek.* 
Little  Bear  Creek,'  Raft  Creek.'  Sheep 
Creek,'  Snake  River,'  Stevens  Creek.* 
Sumac  Creek.*  Summit  Gulch.*  Swapit 
Creek.'  Thorn  Creek.'  Thorn  Spring 
Creek.*  Trail  Creek.'  Wayle  Creek.' 
Wickiup  Creek.'  Wolf  Creek.' 


(iii)  Bruneau  Basin:  Bruneau  River,* 
East  Fork  Jarbidge  River.'  Jarbidge 
River.'  Stiff  Tree  Draw.* 

(iv)  Clearwater  Basin:  Beardy  Gulch,* 
Big  Canyon  Creek,'  Clearwater  River,* 
Cole  Canyon,*  Cougar  Creek,'  Feather 
Creek,'  Laguna  Creek,'  Lolo  Creek,' 
Nikesa  Creek.'  North  Fork  Clearwater 
River.'  Orofino  Creek.'  Rattlesnake 
Canyon.*  Talapus  Creek.*  West  Fork 
Potlatch  River.'  Wheeler  Canyon.* 

(v)  Coeur  D'Alene  Lake  Basin:  Canary 
Creek.*  Cataldo  Gulch.*  Cave  Lake.* 
Clark  Creek,*  Coeur  d'Alene  Lake,* 
Coeur  d'Alene  River,'  Cougar  Creek,' 
Evans  Creek,'  Feman  Creek,*  Fortier 
Creek,'  French  Gulch,'  Hardy  Gulch,* 
Hayden  Gulch.*  Kid  Creek,*  Killamey 
Creek.'  Killamey  Lake,*  Lane  Creek,* 
Medicine  Lake,'  Mica  Creek,'  Robinson 
Creek,'  Rose  Creek,'  Skeel  Gulch.* 
South  Fork  Mica  Creek.'  Squaw  Cr«ek.* 
Tiuner  Creek.*  Whiteman  Draw.* 
Willow  Creek.* 

(vi)  Hells  Canyon  Basin:  Bear  Gulch.* 
Bernard  Creek.*  Big  Canyon  Creek.*  Big 
Sulphur  Creek.*  Brush  Creek.'  Camp 
Credc.*  Caribou  Greek.*  Qarks  Fork.' 
Corral  Creek.*  Deep  Creek,'  Devils  Farm 
Creek.*  Dog  Creek.'  Doug  Creek.*  Dry 
Creek.* '  East  Fork  Sheep  Creek,*  Fir 
Creek,'  Getta  Creek,'  Granite  Creek.* ' 
Highrange  Creek,'  Jones  Creek,'  Kirby 
Creek.'  Klopton  Creek.* '  Kurry  Creek.* ' 
Left  Fork  Dry  Creek.*  Little  Granite 
Creek.*  North  Fork  Klopton  Creek.* 
Oxbow  Creek.*  Sah  Creek,'  Sheep 
Creek.* '  Snake  River.' '  Steep  Creek.* 
Thorn  Creek.*  Trail  Creek.*  Two  Creek.* 
Vance  Gulch,*  West  Creek.'  West  Fork 
West  Creek.'  Wyley  Creek.'  Zigzag 
Creek.* 

(vii)  Lemhi  Basin:  Adams  Creek.* 
Alder  Creek.*  Baldy  Creek.*  Basin 
Creek.*  Bear  Creek,'  Bear  Valley 
Creek.' '  Big  Eightmile  Creek.'  '  Big 
Springs  Creek.*  Big  Timber  Creek.' ' 
Bray  Creek,'  Bull  Creek.'  Cabin  Creek,' 
Canyon  Creek.' '  Carol  Creek,' 
Chamberlain  Creek,'  Clear  Creek.* 
Climb  Creek.'  Cooper  Creek.*  Dairy 
Creek.* '  Deer  Creek.* '  Deer  Park 
Creek,'  Divide  Creek.'  Dry  Creek,'  East 
Fork  Hayden  Creek.' '  East  Fork  Kenney 
Creek,'  East  Fork  Kirtley  Creek,* 


Eighteenmile  Creek,* '  Falls  Creek,* 
Ferry  Creek,'  Ford  Creek,'  Gary  Creek,* 
Geertson  Creek,* '  Goose  Creek,*  Grove 
Creek,*  Hawley  Creek.* '  Hayden 
Creek,* '  Haynes  Creek,*  Kadletz  Creek.* 
Kenney  Creek,' '  Kirtley  Creek,* '  Lake 
Creek,'  Lee  Creek.'  Leinhi  River.* ' 
Uttle  Eightmile  Creek.* '  Uttle  Mill 
Creek.'  Little  Sawmill  Creek,*  Little 
Timber  Creek,' '  McGinty  Creek.* 
McNutt  Creek.'  Meadow  Creek.*  Middle 
Fork  Little  Timber  Creek.* '  Milk  Creek,* 
Mill  Creek,* '  Mogg  Creek.'  Muddy 
Creek.*  Mulkey  Creek.'  Negro  Green 
Creek.*  North  Foric  Kirtley  Creek.* ' 
North  Fork  Little  Timber  Creek.* 
Paradise  Creek.'  Patterson  Creek.* 
Payne  Creek.*  Poison  Creek,*  Prospect 
Creek,'  Reese  Creek,'  Rocky  Creek,* 
Ryegrass  Creek,'  Short  Creek.'  Squaw 
Creek.*  Squirrel  Creek.*  Texas  Creek.* 
Tobias  Creek.*  Trail  Creek,'  Walter 
Creek.*  Warm  Spring  Creek.'  West  Pork 
Hayden  Creek.' '  West  Fork  Little 
Ei^tmile  Creek,'  Wright  Creek.' 

(viii)  Little  Lost  Basin:  Aspen  Creek.* 
Badger  Creek,* '  Barney  Creek,'  Bear 
Canyon,'  Bear  Creek,'  Bell  Mountain 
Creek,*  Big  Creek,' '  Bird  Canyon,* 
Black  Creek,'  Buck  Canyon,*  Bull 
Creek,*  Cedar  Riui  Creek.*  Chicken 
Creek,*  Coal  Creek,'  Corral  Creek,*  Deep 
Creek,'  Dry  Creek,'  Dry  Creek  Canal,' 
Firbox  Creek.' '  Garfield  Creek.*  Hawley 
Canyon.*  Hawley  Creek.* '  Horse 
Creek.*  Horse  Lake  Creek.*  Iron  Creek.* ' 
Jackson  Creek.* '  Little  Lost  River.* ' 
Mahogany  Creek,*  Main  Forit  Sawmill 
Creek,' '  Massacre  Creek,*  Meadow 
Creek,'  Mill  Creek,* '  Moffett  Creek,* 
Moonshine  Creek,*  Quigley  Creek,'  Red 
Rock  Creek.* '  Sands  Creek.*  Sawmill 
Creek.* '  Slide  Creek,'  Smithie  Fork,' ' 
Squaw  Creek,* '  Summerhouse  Canyon,* 
Summit  Creek.* '  Timber  Creek.* ' 
Warm  Creek.* '  Wet  Creek,* '  Williams 
Creek.*' 

(ix)  Little  Salmon  Basin:  Bascum 
Canyon,*  Boulder  Creek.'  Brown  Creek.* 
Campbell  Ditch.*  Castle  Cieek.* 
Claybum  Creek,'  Copper  Creek.* 
Granite  Fork  Lake  Fork  Rapid  River.* 
Hard  Creek.* '  Hazard  Creek.* '  Hyatt 
Creek,*  Jacks  Creek,*  Lake  Fork  Rapid 
River,*  Little  Salmon  River,* '  Paradise 


Creek.*  Pony  Creek.'  Rapid  River,* ' 
Squirrel  Creek,'  Trail  Creek.*  Warm 
Springs  Creek,*  West  Fork  Rapid  River.' 

(x)  Lochsa  Basin:  Apgar  Creek,* 
Badger  Creek.*  Bald  Mountain  Creek,* 
Bear  Mtn.  Creek,*  Beaver  Creek,* '  Big 
Flat  Creek,* '  Big  Stew  Creek.'  Boulder 
Creek,* '  Brushy  Fork,* '  Cabin  Creek,* 
CaUfomia  Creek,*  Castle  Creek.*  Chain 
Creek.'  Chimney  Creek,*  Cliff  Creek  .* 
Colgate  Creek,*  Coolwater  Creek,* 
Cooperation  Creek,'  Crab  Creek,* 
Crooked  Fork  Lochsa  River,* '  Dan 
Creek,*  Deadman  Creek,'  Doe  Creek,* ' 
Dutch  Creek,'  Eagle  Creek,'  Eagle 
Mountain  Creek,*  East  Fork  PapOose 
Creek,* '  East  FoA  Split  Creek,*  East 
Fork  Squaw  Creek,*  Eel  Creek,*  Fern 
Creek,'  Fire  Creek,'  Fish  Creek,' '  Fish 
Lake  Creek,' '  Fox  Creek.* '  Freezeout 
Creek,*  Gass  Creek,'  Gold  Creek,* 
Greystone  Creek,*  Gypsy  Creek,*  Ham 
Creek,'  Handy  Creek,'  Hard  Creek.' 
Haskell  Creek.'  Heather  Creek.'  Helix 
Creek.*  Hellgate  Creek,*  Heslip  Creek,* 
Hidden  Creek.*  Holly  Creek,*  Hopeful 
Creek,* '  Hungery  Creek,'  Indian  Grave 
Creek,* '  Indian  Meadow  Creek,*  Jay 
Creek,*  Kerr  Creek,*  Kinnikinnick 
Creek,*  Kube  Creek,*  Lochsa  River,* ' 
Lone  Knob  Creek,*  Lost  Creek.*  Lottie 
Creek.*  Macaroni  Creek,'  Maud  Creek.* 
Middle  Fork  Clearwater  River,'  Mocus 
Creek,*  No-see-um  Creek,*  North  Foric 
Spruce  Creek,*  North  Fork  Storm 
Creek,'  Nut  Creek,'  Old  Man  Creek,* 
Otter  Slide  Creek,'  Pack  Creek,' 
Papoose  Creek,' '  Parachute  Creek,'  Pass 
Creek.*  Pedro  Creek.*  Pell  Creek,*  Pete 
King  Creek,* '  Placer  Creek,'  Polar 
Creek,*  Postoffice  Creek,' '  Queen 
Creek,*  Robin  Creek,'  Rock  Creek,*  Rye 
Patch  Creek,*  Sardine  Creek,'  Selway 
River,* '  Shoot  Creek,*  Shotgun  Creek,* 
Skookum  Creek,*  Snowshoe  Creek,* 
South  Fork  Spruce  Creek,*  South  Fork 
Storm  Creek,*  Split  Creek.*  Sponge 
Creek,* '  Spring  Creek,*  Spruce  Creek,* ' 
Squaw  Creek,* '  Storm  Creek,* '  Tadpole 
Creek,*  Tick  Creek.'  Tomcat  Creek,* 
Tumble  Creek,'  Twin  Creek,'  Wag 
Creek,*  Walde  Creek.* '  Walton  Creek.* ' 
Warm  Springs  Creek,* '  Weir  Creek,* ' 
Wendover  Creek.* '  West  Fork  Boulder 
Creek.*  West  Fork  Papoose  Creek.* ' 
West  Fork  Squaw  Creek.* '  West  Fork 
Wendover  Creek.*  White  Sands  Creek.* ' 
Willow  Creek.* 

(xi)  Lower  Clark  Foric  Basin:  Cascade 
Creek.*  Clark  Fork.* '  East  Fork.*  East 
Fork  Creek.'  East  Forit  East  Fork  Creek.* 
Gold  Creek.*  Johnson  Creek,* ' 
Lightning  Creek,* '  Middle  Fork  Clark 
Foili,'  Mosquito  Creek,*  North  FoA 
Clark  Fork,'  Porcupine  Creek,'  Rattle 
Creek,'  South  Fork  Qark  Fork,'  Spring 
Creek,* '  Twin  Creek.'  Wellington 
Greek.*' 


(xii)  Lower  Kootenai  Basin:  Ball 
Creek.*  Boundary  Creek,'  Brush  Creek,* 
Brush  Lake,*  Cabin  Creek,*  Caribou 
Creek,' '  Cascade  Creek,*  Cedar  Creek.* 
Cooks  Creek.*  Cow  Creek.*  Curley 
Creek.'  Deep  Creek.* '  Fall  Creek,*  Grass 
Creek,'  Hall  Creek,'  Highland  Creek,* 
Jim  Creek,*  Kootenai  River,' '  Lime 
Creek,'  Long  Canyon  Creek.' '  Mack 
Creek,*  Mission  Creek,'  Molar  Creek,* 
Moyie  River,'  Myrtle  Creek.* '  Peak 
Creek,*  Roman  Nose  Creek.*  Snow 
Creek,* '  Trout  Creek.* ' 

(xiii)  Lower  Middle  Fork  Salmon 
Basin:  Acorn  Creek.*  Alpine  Creek.* 
Anvil  Creek.*  Arrastra  Creek.*  Bar 
Creek,*  Beagle  Creek,*  Beaver  Creek,* ' 
Belvidere  Creek,* '  Big  Creek.* ' 
Birdseye  Creek.*  Bismark  Creek,* 
Boulder  Creek.*  Brush  Creek,'  Buck 
Creek,*  Bull  Greek,*  Cabin  Creek,' 
Camas  Creek,* '  Camp  Creek,*  Canyon 
Creek,*  Castle  Creek,' '  Cave  Creek,* 
Chalk  Creek,'  Cinch  Creek,'  Clark 
Creek,'  Coin  Creek,*  Color  Creek,* 
Copper  Creek.*  Comer  Creek,*  Coxey 
Creek,*  Crooked  Creek.* '  Dame  Creek.* 
Deer  Creek,'  Doe  Cceek,*  Duck  Creek,* 
East  Foiii  Crooked  Creek,*  East  Fork 
Holy  Terror  Creek,*  Fall  Creek.*  Favim 
Creek.*  Flume  Creek,*  Fly  Creek.*  Forge 
Creek.*  Furnace  Creek.*  Garden  Creek,' 
Goat  Creek  .*  Gold  Creek.*  Government 
Creek.*  Grouse  Creek.*  Hammer  Creek.* 
Hand  Creek.* '  Holy  Terror  Creek.*  J  Fell 
Creek,*  Jackass  Creek,*  Jacobs  Ladder 
Creek,*  Jenny  Creek,*  Lake  Creek,* 
Lewis  Creek.'  Liberty  Creek.*  Lick 
Creek,*  Lime  Creek,*  Little  Jacket 
Creek.*  Little  Marble  Creek,*  Little 
Ramey  Creek,'  Little  White  Goat  Creek,* 
Little  Woodtick  Creek,'  Logan  Creek  ,* ' 
Lookout  Creek,*  Loon  Creek  ,' 
Marttindale  Creek.*  Meadow  Creek.* 
Middle  Fork  Sahnon  River.* '  Middle 
Fork  Smith  Creek.* '  Milk  Creek.* 
Monumental  Creek,* '  Moore  Creek,* 
Mud  Creek,*  Mulligan  Creek,*  North 
Fork  Smith  Creek.'  North  Fork  Stoddard 
Creek.*  Norton  Creek,'  Pack  Horse 
Creek,*  Paint  Creek,*  Placer  Creek,*  Pole 
Creek.*  Rams  Creek.*  Range  Creek.* 
Roaring  Creek.*  Routson  Creek.*  Rush 
Creek,* '  Sawlog  Creek,*  Sheep  Creek.* 
Sheldon  Creek.*  Shellrock  Creek,*  Ship 
Island  Creek,*  Shovel  Creek,*  Silver 
Creek,* '  Slide  Creek.'  Smith  Creek.* ' 
Snowslide  Creek,'  Soda  Creek.*  Soldier 
Creek.'  South  Fork  Camas  Creek.*  South 
Forii  Chamberlain  Creek.'  South  Foric 
Holy  Terror  Creek.*  South  Fork  Norton 
Creek.'  South  Fork  Rush  Creek.*  South 
Foric  Sheep  Creek.*  Spider  Creek.* 
Spletts  Creek,'  Spring  Creek,*  Stoddard 
Creek,*  Tale  Creek,'  Telephone  Creek.* 
Trail  Creek,*  Twin  Creek,*  Two  Point 
Creek,*  West  Fori^  Beaver  Creek,*  West 
Fork  Camas  Creek,* '  West  Foric  Crooked 


Greek,*  West  Forii:  Monumental  Creek,* ' 
West  Fork  Rush  Creek,*  Whiskey 
Creek.*  White  Goat  Creek.*  Wild  Horse 
Creek,'  Wilson  Creek.* '  Woodtick 
Creek.*  Yellowjacket  Creek.' 

(xiv)  Lower  North  Fork  Clearwater 
Basin:  Adair  Creek.*  Anderson  Creek.* 
Badger  Creek,'  Bathtub  Creek,'  Bear 
Creek,'  Beaver  Creek,' '  Bertha  Creek,* 
Bingo  Creek.'  Black  Creek.'  Bonner 
Creek.'  Bmsh  Creek.'  Buck  Creek,* 
Butte  Greek,*  'Canyon  Creek.* '  Caribou 
Creek.'  Cataract  Creek,'  Crampton 
Creek,*  Crescendo  Creek,*  Crimper 
Creek,*  Delate  Creek.*  Devils  Club 
Creek,'  Dip  Creek,'  Dog  Creek,* ' 
Dworsbak  Reservoir,'  East  Fork  Beaver 
Creek,*  Elkberry  Creek,'  Elmberry 
Creek,*  Elmer  Creek.'  Falls  Creek,*  Fern 
Creek,*  Floodwood  Creek,*  Foehl 
Creek,*  Goat  Creek.*  Grandad  Creek,* 
Harlan  Creek.*  Hodson  Creek.*  Idaho 
Creek.*  Isabella  Creek.* '  John  Creek.* 
Jug  Creek.*  Jungle  Creek,* '  Ladds 
Creek.*  Larkins  Creek.*  Len  Creek.* 
Lightning  Creek.'  Little  Lost  Lake 
Creek,*  Little  Meadow  Creek,'  Little 
North  Fork  Clearwater  River,' '  Lost 
Lake  Greek.* '  Limd  Creek.* '  Marquette 
Creek.*  McKiimon  Creek/  Meadows 
Creek.*  Milk  Creek,*  Minnesaka  Creek,* 
Montana  Creek.*  Mowitch  Creek.' 
Mulligan  Creek.'  North  Fork  Clearwater 
River.' '  Northbound  Creek.'  Papoose 
Creek.*  Pitchfork  Creek.*  Rocky  Run.* ' 
Rooney  Creek.*  Rutledge  Creek,* ' 
Salmon  Creek,*  Sawtooth  Credi:,'  Sheep 
Mountain  Creek,*  Sourdough  Creek.* 
Sousie  Creek.*  South  Fork  Beaver 
Creek,*  Spires  Creek,*  Spotted  Louis 
Creek,* '  Springs  Creek.*  Stoney  Creek.' 
Thompson  Creek.*  Thrasher  Qeek,* 
Triple  Creek.*  Twin  Creek.* '  West  Fori: 
Butte  Creek.*  West  Fork  Hodson  Creek,* 
West  Fork  Meadows  Creek,'  West  Fork 
Montana  Creek,'  West  Fork  Rooney 
Creek,*  White  Creek.'  Willow  Creek.* 

(xv)  Lower  Salmon  Basin:  Baken 
Gulch.*  Bear  Gulch,*  Berg  Creek,* 
Chapman  Creek,'  Cottonwood  Creek,* 
East  Forit  John  Day  Creek.'  Elkhom 
Creek,'  Fiddle  Creek,'  French  Creek.* ' 
Hagen  Draw.*  Hurley  Greek,*  John  Day 
Creek.* '  KeUy  Creek.'  KUp  Creek.*  Lake 
Qeek.'  Little  Salmon  River.'  Little  Slate 
Greek.'  Little  Van  Buren  Creek.*  No 
Buisiness  Creek.*  North  Creek.*  North 
Fork  Baker  Gulch.*  North  Fork  Slate 
Creek,* '  North  Fork  White  Bird  Creek,' 
Partridge  Qeek.'  Price  Qe^.*  Salmon 
River,* '  Slate  Creek,* '  Slide  Creek,* 
South  Fork  Baker  Gulch,*  South  Fork 
John  Day  Creek,'  South  Fork  White  Bird 
Creek.'  Trough  Creek.'  Warm  Springs 
Creek.*  Waterspout  Creek.'  White  Bird 
Creek.*  Willow  Creek.* 

(xvi)  Lower  Selway  Basin:  Anderson 
Creek.*  Bailey  Creek.'  Barren  Creek,* 
Browns  Spring  Creek,'  Buck  Lake 
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Creek.z  Butte  Creek.>  Butter  Creek.* 
Cabin  Creek,'  Cedar  Creek,»  *  Chain 
Creek,» »  Chute  Creek,»  Crew  Creek.* 
Dent  Creek,*  2  Disgrace  Creek.*  Double 
Creek,2  East  Fork  Meadow  Creek.*  East 
Fork  Moose  Creek,*  2  East  Fork  Sable 
Creek,*  Elbow  Creek,^  Fitting  Creek.* 
Fivemile  Creek.*  Fourmile  Qeek,* 
Freeman  Creek.*  Gate  Creek.*  Gedney 
Creek.2  Goddard  Creek,*  Grotto  Creek.* 
Heath  Creek.*  Higgins  Creek, »  Horse 
Creek.2  Indian  Hill  Creek.*  *  Isaac 
Creek.*  Lark  Creek,*  Little  Boulder 
Creek.* »  Uttle  Creek,*  Uttle  Schwar 
Creek.*  Lizard  Creek.*  Lone  Creek.* 
Matteson  Creek.*  Meadow  Creek.*  > 
Monument  Creek.*  *  Moose  Creek.* 
Moss  Creek.*  Newsome  Creek.*  North 
Fork  Moose  Creek.*  *  Pea  Creek.* 
Porphyry  Creek.*  Rabbit  Creek.*  Rhode 
Creek.*  *  Sable  Creek.*  Saddle  Creek.* 
Schwar  Creek.*  Selway  River.*  Shake 
Creek,*  Simmons  Creek.*  Sled  Creek.* 
Spook  Creek,*  Spur  Creek.*  Squirrel 
Creek.*  Tamarack  Creek.*  Three  Prong 
Creek.*  Twomile  Creek.*  West  Fork 
Anderson  Creek.*  West  Fork  Gedney 
Creek.*  *  West  Fork  Sable  Creek,*  West 
Fork  Three  Links  Creek.*  West  Moose 
Creek.*  *  Wounded  Doe  Creek.*  Wye 
Creek.* 

(xvii)  LowOT  Snake-Asotin  Basin:  Big 
Cougar  Creek.*  Buffalo  Draw.*  Cave 
Gulch.*  China  Garden  Creek.* 
Cottonwood  Creek.*  Growers  Canyon.* 
First  Creek.*  Frenchy  Creek,*  Salmon 
River.*  Snake  River,*  *  Thiessen 
Canyon.* 

(xviii)  Middle  Fork  Clearwater  Basin: 
Baldy  Creek.*  Big  Cedar  Creek,*  Browns 
Spring  Creek.*  *  Clear  Creek,*  *  Kay 
Creek.*  Middle  Fork  Clear  Creek.*  * 
Middle  Fork  Clearwater  River,*  Pine 
Knob  Creek.*  *  Solo  Creek.*  South  Fork 
Clear  Creek.*  *  South  Foric  Clearwater 
River.* 

(xix)  Middle  Foric  Payette  Basin: 
Albr^t  Gulch.*  Bell  Creek.*  Boom 
Creek.*  Bridge  Creek,*  Bryan  Creek.* 
Bull  Creek.*  *  Dash  Creek.*  Easley 
Creek.*  Fool  Creek.*  Goat  Creek.* 
Gooseberry  Creek.*  Ground  Hog  Creek.* 
Koppes  Creek.*  Lake  Creek.*  Lightning 
Creek.*  Little  Gooseberry  Creek.* 
Middle  Fork  Payette  River.*  *  Oxtail 
Creek.*  *  Pine  Creek,*  Pyle  Creek,* 
Rattlesnake  Creek.*  Rocky  Canyon.* 
Silver  Creek.*  Sixteen-to-one  Creek.* 
Skull  Creek.*  Smith  Creek.*  South  Fork 
Payette  River.*  South  FoA  West  FoA 
Credc.*  Tie  Creek.*  Trail  Creek.*  Warm 
Springs  Creek.*  West  Fork  Creek.*  Wet 
Foot  Creek.* 

(xx)  Middle  Salmon-Chamberlain 
Basin:  Arlington  Creek.*  Arrow  Creek.* 
Bargamin  Creek.*  *  Basin  Creek.*  Bat 
Creek.*  Bay  Creek.*  Beer  Creek.*  Bemis 
Creek.*  Bend  Creek,*  Big  Elkhom 
Creek,*  Big  Harrington  Creek,*  Big 


Mallard  Creek,*  *  Big  Squaw  Creek.* 
Bleak  Creek.*  Bronco  Creek,*  Broomtail 
Creek,*  Brown  Creek.*  Bull  Creek.* 
Butts  Creek.*  Canyon  Creek.*  Cayuse 
Creek.*  Center  Creek,*  Chamberlain 
Creek.*  *  Cliff  Creek.*  Club  Creek.*  Colt 
Creek.*  Com  Creek.*  Cottonwood 
Creek.*  Crooked  Creek.*  *  Deer  Creek.* 
Dennis  Creek,'  Disappointment  Creek.* 
Dismal  Creek.*  Dog  Creek.*  East  Fork 
Fall  Creek.*  *  East  Fork  Horse  Creek.* 
East  Fork  Noble  Creek.*  East  Fork  Sheep 
Creek,*  East  Fork  Whimstick  Creek.* 
Fall  Creek.'  *  Farrow  Creek.*  Filly 
Creek.*  Fish  Creek.*  Fitz  Creek.*  Flossie 
Creek.*  Game  Creek.*  *  Gap  Creek.* 
Ginger  Creek.*  Green  Creek,*  Grouse 
Creek,*  Guard  Creek,*  Hamilton  Creek,* 
Hartan  Creek.*  Horse  Creek.*  *  Hot 
Springs  Creek.*  Hotzel  Creek.*  Houston 
Creek.*  Hungry  Creek.'  Hurst  Creek.* 
Iodine  Creek.*  Jack  Creek.*  Jersey 
Creek.*  Kitchen  Creek,*  Lake  Creek.*  * 
Left  Fork  Slaughter  Creek.*  Uttle  Horse 
Creek.*  *  Uttle  Lodgepole  Creek.*  Uttle 
Mallard  Creek.'  *  Lodgepole  Crtek,* 
Mayflower  Creek.*  *  McCalla  Creek.*  * 
Meadow  Creek.*  Moose  Creek.*  *  Moose 
Jaw  Creek.*  Mule  Creek,*  Mustang 
Creek.'  My  Creek.*  No  Name  Creek.* 
Our  Creek.*  Owl  Creek.*  Peak  Creek.* 
Plummer  Creek.*  Poet  Creek.*  Pole 
Creek.*  Porcupine  Creek.*  Power  Creek.* 
Prospector  Creek,'  Pup  Creek,'  Queen 
Creek,*  Rainey  Creek,*  Ranch  Creek.* 
Rattlesnake  Creek.*  Red  Top  Creek,* 
Reynolds  Creek.*  Richardson  Creek,* 
Rim  Creek.*  *  Ring  Creek.'  Rock  Creek.' 
Root  Creek.*  Runaway  Creek,*  Sabe 
Creek.*  Saddle  Creek,*  Salmon  River,*  * 
Salt  Creek,*  Schissler  Creek,*  Sheep 
Creek,*  *  Short  Creek,*  Shovel  Creek,* 
Skull  Creek.*  Slaughter  Creek.*  *  Slide 
Creek.*  Smith  Creek.*  South  Fork 
Cottonwood  Creek.*  South  Fork 
Chamberlain  Creek,'  *  South  Fork 
Kitchen  Creek,*  South  Fork  Salmon 
River,*  South  Fork  Whimstick  Creek.* 
Spread  Credc.*  Spring  Creek.* 
Starvation  Creek,*  Steamboat  Creek.* 
Steep  Creek,'  Stud  Creek,*  Wapiti 
Creek.*  Warren  Creek.*  *  Webfoot 
Creek.*  *  West  Fork  Butts  Creek.*  West 
Fork  Chamberlain  Creek.*  *  West  Fork 
Rattlesnake  Creek.*  West  Fork 
Whimstick  Creek.*  West  Horse  Creek.* 
Whimstick  Creek.*  *  Wind  River.* 
Woods  Fork  Horse  Creek.* 

(xxi)  Middle  Salmon-Panthw  Basin: 
Allan  Creek.*  Allen  Creek.*  Anderson 
Creek.*  Amett  Creek.*  *  Badger  Creek.* 
Beaver  Creek.*  *  Big  Deer  Creek.*  Big 
Jureano  Creek,'  Big  Silverlead  Creek.* 
Blackbird  Creek.*  Boulder  Creek.*  * 
Cabin  Creek.*  Camp  Creek.*  Carmen 
Creek.*  *  Chipps  Creek.*  Clear  Creek.*  * 
Cliff  Creek,*  Colson  Creek.*  Copper 
Creek.*  Corral  Creek.*  Cougar  Creek,* 


Cove  Creek.*  Cow  Creek.*  Dahlonega 
Creek.*  Daly  Creek,*  Deadhorse  Creek,* 
Deep  Creek.*  *  Ditch  Creek.*  Dump 
Creek.'  East  Boulder  Creek,'  East  Fork 
Indian  Creek,'  East  Fork  Owl  Creek.* 
East  Fork  Pierce  Creek.'  East  Fork 
Spring  Creek.*  Ebenezer  Creek.*  Elk 
Creek,'  Elkhom  Creek,'  Fawn  Creek.* 
Fourth  Of  July  Creek,'  Freeman  Creek.* 
Hammerean  Creek.*  Hornet  Creek.* 
Hughes  Creek.*  *  Hull  Creek.*  *  Hiunbug 
Creek.*  Indian  Creek.*  *  Iron  Creek.*  * 
Jackass  Creek,*  Je^rson  Creek,*  Jesse 
Creek.'  *  Lake  Creek.'  *  Lemhi  River.* 
Uck  Creek.*  Uttle  Deep  Creek.*  *  Uttle 
Deer  Creek.*  Uttle  Ditch  Creek.*  Uttle 
Hat  Creek.*  Uttle  Moose  Creek,'  Uttle 
Sheep  Creek,'  Uttle  Silverlead  Creek.* 
Uttle  WoodUck  Creek.*  McConn 
Creek.*  *  McKim  Creek.*  *  Middle  Fork 
Salmon  River,*  Mink  Creek,*  Moccasin 
Creek,'  Moose  Creek,*  *  Moyer  Creek.*  * 
Musgrove  Creek.*  *  Naples  Creek.*  *  Nez 
Perce  Creek.*  North  Fork  Hughes 
Creek.*  North  Fork  Iron  Creek,'  *  North 
Fork  McKim  Creek,'  North  Fork  Salmon 
River.'  *  North  Fork  Williams  Creek.* 
Opal  Creek.*  Otter  Creek.*  Owl  Creek.*  * 
Panther  Creek.*  *  Parte  Creek.*  Peel  Tree 
Creek,*  Phelan  Creek.*  Pierce  Creek.* 
Pine  Creek.*  *  Pony  Creek.*  Porphyry 
Creek.*  *  Pruvan  Creek.*  Quartz  Creek.* 
Rabbit  Creek.*  Rancherio  Creek.* 
Ransack  Creek.*  Rapps  Creek,*  Salmon 
River,'  *  Salt  Creek.*  Salzer  Creek.'  Saw 
Pit  Creek.*  Sharkey  Creek.*  Sheep 
Creek.*  *  Slide  Creek.*  Smithy  Creek.* 
South  Forte  Cabin  Creek.*  South  Fork 
Hull  Creek.*  South  Fork  Iron  Creek,'  * 
South  Fork  Moyer  Creek.*  South  Fork 
Phelan  Creek.*  South  Forte  Sheep 
Creek.*  South  Forte  Williams  Creek.* 
Spring  Creek.*  *  Squaw  Creek.*  *  State 
Creek.*  Swamp  Creek.'  Thompson 
Gulch.*  Threemile  Creek.*  Trail 
Creek.*  *  Twelvemile  Creek.*  *  Twin 
Creek.*  *  Vine  Creek.*  Votler  Creek.* 
Wallace  Creek.*  Weasel  Creek.*  West 
Fork  Anderson  Creek.*  West  Fork 
Blackbird  Creek.'  *  West  Fork  Hughes 
Creek,*  West  Fork  Hull  Creek.*  West 
Fork  Indian  Creek.*  West  Fork  Iron 
Creek.*  *  West  Fork  Nez  Perce  Creek.* 
West  Fork  SalmMi  River,*  West  Fork 
Squaw  Creek.*  Williams  Creek.* 
Woodtick  Creek.*  * 

(xxii)  Moyie  Basin:  Brass  Creek,* 
Bussard  Creek.*  Copper  Creek.'  Deer 
Greek.*  *  Faro  Creek.*  Keno  Creek.i 
Kreist  Creek.*  Une  Creek.*  McDougal 
Creek.*  Mill  Creek.*  Moyie  River,*  * 
Placer  Creek.*  Rutledge  Creek.*  Skin 
Creek.*  Spruce  Creek.*  West  Branch 
Deer  Creek.* 

(xxiii)  North  and  Middle  Forte  Boise 
Basin:  Abby  Creekl .  Arrastra  Creek.* 
Bald  Mountain  Creek.*  Ballentyne 
Creek.*  *  Banner  Creek.*  *  Bayhouse 
Creek.*  Bear  Creek.*  *  Bear  River.*  *  Big 


Gulch.*  Big  Silver  Creek.*  *  Billy  Creek.* 
Blackwarrior  Creek,*  *  Bow  Creek,*  * 
Browns  Creek,'  *  Buck  Creek.*  *  Cabin 
Creek,*  Cahhah  Creek.*  Camp  Gulch.* 
China  Fork.*  Coma  Creek,*  Corbus 
Creek.*  Cow  Creek.*  Crooked  River,*  * 
Cub  Creek.*  Decker  Creek.*  *  Dutch 
Creek.*  Dutch  Frank  Creek.*  East  Fork 
Roaring  River,*  *  East  Fork  Swanholm 
Creek,*  East  Fork  Yuba  River,*  Flint 
Creek,*  Flytrip  Creek.*  Gotch  Creek.* 
Graham  Qeek.*  Granite  Creek.*  Grays 
Creek.*  Greylock  Creek.*  Grouse 
Creek.*  *  Hot  Creek.*  Hungarian  Creek.* 
Joe  Daley  Creek.*  Johnson  Creek,*  *  Kid 
Creek,*  King  Creek.*  La  Mayne  Creek.* 
beggit  Creek.*  Ughtening  Qeek,*  Uttle 
Queens  River,*  *  Little  Silver  Creek,* 
Louise  Creek,*  Lynx  Creek,*  Mattingly 
Creek.*  McKay  Creek.*  McLeod  Creek.*  * 
McPhearson  Creek.*  Middle  Fork  Boise 
River.*  *  Middle  Fork  Coibus  Creek.* 
Middle  Forte  Roaring  River.*  *  Mill 
Creek.*  Misfire  Creek.*  Montezuma 
Creek.*  North  Fork  Boise  River.*  *  Phifer 
Creek.*  Pikes  Forte.*  *  Quartz  Gulch.* 
Queens  River.*  *  Rabbit  Creek.*  Right 
Creek.*  Roaring  River.*  *  Robin  Creek.* 
Rock  Creek.*  Rockey  Creek.*  *  Sawmill 
Creek.*  *  Scenic  Creek.*  *  Scotch  Creek.* 
Scott  Creek.*  Shorip  Creek.*  Smith 
Creek.*  Snow  Creek.*  Snowslide  Creek.* 
South  Fork  Corinis  Creek.*  South  Forte 
Cub  Creek.*  Spout  Creek.*  Steamboat 
Creek.*  Steel  Creek,*  Steppe  Creek,* 
Swanholm  Creek.*  Timpa  Creek.*  Trail 
Creek.*  *  Trapper  Creek,*  Tripod  Creek,' 
West  Forte  Creek.*  West  Warrior 
Creek.*  *  Willow  Creek.*  *  Yuba  River.*  * 

(xxiv)  North  Forte  Payette  Basin: 
Foolhen  Creek,*  Gold  Fork  River,* 
Lodgepole  Creek,'  North  Fork  Gold  Fork 
River,*  *  North  Fork  Payette  River.* 
Pearsol  Creek.* 

(xxv)  Pahsimeroi  Basin:  Anderson 
Spring.*  Baby  Creek.*  Bear  Creek.*  Big 
Creek.*  *  Big  Gulch.*  Burnt  Creek.* 
Burnt  Spring  Gulch,*  Christian  Gulch.* 
Dead  Cat  Canyon.*  Ditch  Creek,* 
Donkey  Creek,*  Eloublespring  Creek,* 
Dry  Canyon,*  Dry  Gulch.*  East  Forte 
Burnt  Creek.*  East  Fork  Morgan  Creek.* 
East  Fork  Pahsimeroi  River.*  *  East  Fork 
Patterson  Creek.*  Elkhom  Creek.*  Ennis 
Gulch.*  Falls  Creek.*  *  Goldberg 
Creek,*  *  Grouse  Creek,'  Hillside  Creek.* 
Inyo  Creek.*  John  Short  Springs.* 
Lawson  Creek.*  Long  Creek.*  Mahogany 
Creek.*  *  Meadow  Creek,*  Middle  Fork 
Lawson  Creek,*  Mill  Creek,'  Morgan 
Creek.*  *  Morse  Creek,'  *  Mulkey 
Gulch.*  North  Fork  Big  Creek.*  *  North 
Fork  Lawson  Creek,*  North  Fork  Morgan 
Creek,*  Pahsimeroi  River,'  *  Patterson 
Creek.*  *  Rock  Creek.*  Rock  Spring 
Canyon.*  Salmon  River.*  *  Short  Qeek.* 
Snowslide  Creek.*  South  Fork  Big 
Creek.*  *  South  Fork  Lawson  Creek.* 
Spring  Gulch.*  Squaw  Creek.*  Stinking 


Creek.*  Sulphur  Creek.*  Tater  Creek.*  * 
West  Fork  Burnt  Creek.*  West  Fork 
North  Forte  Big  Creek,*  West  Fork 
Pahsimeroi  River.* 

(xxvij  Payette  Basin:  Buck  Canyon,* 
Lava  Gulch,*  Middle  Fork  Payette 
River,*  Poison  Creek,'  Pole  Creek,* 
South  Fork  Payette  River,*  Squaw 
Creek,*  *  Third  Fork  Souaw  Creek.*  * 

(xxvii)  Pend  Oreille  Basin:  Pend 
Oreille  River,*  South  Salmo  River,* 
Branch  North  Gold  Creek,*  Cheer 
Creek,*  Chloride  Gulch,*  Dry  Gulch,* 
Dyree  Creek.*  Flume  Creek,*  Gold 
Creek,*  *  (kanite  Creek,*  *  Grouse 
Creek,*  *  Kick  Bush  Gulch,*  North  FortL 
Clark  Fork,*  North  Forte  Grouse  Creek,*  * 
North  Gold  Creek,*  *  Pack  River,*  *  Pend 
Oreille  River.*  Plank  Creek.*  Priest 
River.*  Rapid  Ughtning  Creek.*  South 
Fork  Grouse  Creek.*  Strong  Creek.*  Thor 
Creek,*  Trestle  Creek,*  *  West  Branch 
Pack  River,*  West  Gold  Creek,*  *  Wylie 
Creek,*  Zuni  Creek.* 

(xxviii)  Priest  Basin:  Abandon  Creek,* 
Athol  Creek,*  Bath  Creek,*  Bear  Creek,* 
Bench  Creek,*  *  Blacktail  Creek.*  *  Bog 
Creek.*  Boulder  Creek.*  *  Bugle  Creek.* 
Canyon  Creek.*  Caribou  Creek.*  *  Cedar 
Creek.*  *  Chicopee  Creek,*  Deadman 
Creek,*  East  Forte  Trapper  Creek,*  East 
River,*  Fedar  Creek.*  Floss  Creek.*  Gold 
Creek,*  (kanite  Creek,*  *  Horton  Creek,* 
Hughes  Fork,*  *  Indian  Creek,*  *  Jackson 
Creek,*  *  Jost  Creek.*  *  Kalispell  Creek,*  * 
Kent  Creek,*  Keokee  Creek,*  Ume 
Creek,*  *  Uon  Creek,*  *  Lost  Creek.* 
Lucky  Creek,*  Malcom  Creek,*  *  Middle 
Forte  East  River,*  *  Muskegon  Creek,* 
North  Fork  Granite  Creek.*  North  Forte 
Indian  Creek.*  *  Packer  Creek.*  *  Priest 
Lake.*  Priest  River.*  Rock  Creek.*  Ruby 
Creek.*  South  Forte  Granite  Creek.* 
South  Fork  Indian  Creek.*  South  Forte 
Uon  Creek.*  Squaw  Creek.*  Tango 
Creek.*  Tarlac  Creek.*  *  The  ThoroCare.* 
Trapper  Creek.*  *  Two  Mouth  Creek.*  * 
Uleda  Creek.*  *  Upper  Priest  Lake.* 
Upper  Priest  River.*  *  Zero  Creek.*  * 

(xxix)  South  Fork  Boise  Basin: 
Anderson  Ranch  Reservoir.*  Badger 
Creek.*  Bear  Creek,'  Bear  Gulch,*  Big 
Smoky  Creek,*  Big  Water  Gulch.* 
Boardman  Creek,*  Burnt  Log  Creek.* 
Cayuse  Creek.*  Corral  Creek.*  Cow 
Creek.*  Edna  Creek.*  Elk  Creek.*  Emma 
Creek.*  *  Feather  River.*  Fem  Gulch,* 
Grape  Creek.*  Gunsight  Creek.* 
Haypress  Creek.*  Heather  Creek.*  Helen 
Creek.*  Johnson  Creek.*  Lincoln  Creek.* 
Uttle  Cayuse  Creek.*  Uttle  Rattlesnake 
Creek.*  *  Uttle  Skeleton  Creek,'  Uttle 
Smoky  Creek,*  Loggy  Creek,*  Marsh 
Creek.*  Mule  Creek.*  North  Fork  Ross 
Fork.*  Pinto  Creek.*  Rattlesnake 
Creek.*  *  Regina  Creek.*  Ross  Fork.*  * 
Russel  Gulch.*  Sah  Creek.*  Shake 
Creek.*  Skeleton  Creek.*  *  Slater  Creek.* 
Smokey  Dome  Canyon.*  South  Fork 


Boise  River.*  *  South  Fork  Ross  Fork.* 
Stevens  Gulch.'  Three  Forks  Creek,' 
Tipton  Creek,*  Vienna  Creek.*  Virginia 
Gulch.*  Weeks  Gulch.*  West  Fork  Big 
Smoky  Creek.*  West  Fork  Salt  Creek.* 
West  Fork  Shake  Creek.*  West  Forte 
Skeleton  Creek,'  Willow  CreeL*  * 

(xxx)  South  Fork  Clearwater  Basin: 
American  Creek.*  American  River,*  * 
Aubion  Creek,*  Baker  Gulch.*  Baldy 
Creek.*  *  Baston  Creek.*  Bear  Creek.* 
Beaver  Creek.*  Big  Canyon  Creek.*  Big 
Elk  Creek.*  *  Blanco  Creek.*  Boundary 
Creek.*  *  Box  Sing  Creek.*  Boyer  Creek.* 
Bridge  Creek.*  Cartwright  Creek.*  Cole 
Creek.*  Crooked  River.*  *  Dawson 
Creek.*  Deer  Creek.*  Ditch  Creek.*  East 
Fork  American  Rivor.*  *  East  Fork 
Crooked  River.*  *  East  Fork  Trail  Creek.* 
Elk  Creek.*  *  Fivemile  Creek.*  Flint 
Creek.*  Fourmile  Creek,*  Fox  Creek.*  > 
Frank  Brown  Creek,*  French  Gulch.* 
Galena  Creek,*  Gilmore  Creek,*  Gospel 
Creek,*  *  Hagen  Creek.*  *  Hays  Creek,* 
Johns  Creek,*  *  Jungle  Creek,*  Kirks  Fork 
American  River,*  *  Leggett  Creek,*  Uck 
Creek,*  Limber  Luke  Creek,*  Uttle  Elk 
Creek.*  *  Uttle  Moose  Creek.*  Uttle 
Siegel  Creek.*  Loon  Creek.*  Mackey 
Creek.*  *  Meadow  Creek.*  Melton 
Creek.*  *  Middle  Forte  Red  River,*  Mill    '^ 
Creek,*  *  Monroe  Creek,*  Moores 
Creek,*  *  Moores  Lake  Creek,*  *  Moose 
Butte  Creek,*  *  Morgan  Creek,*  *  Mule 
Creek,*  Newsome  Qeek,*  Nuggett 
Creek,*  Open  Creek,*  Otterson  Creek,*  * 
Pat  Brennan  Creek,*  Pilot  Creek,*  Quartz 
Creek,*  Queen  Creek.*  Rabbit  Creek.* 
Rainbow  Guldi.*  Red  River.*  *  Relief 
Creek.*  *  Ryan  Creek.*  Sally  Ann  Creek.* 
Sawmill  Creek,*  *  Schooner  Creek.* 
Schwartz  Creek,*  Sharmon  Creek.* 
Shissler  Creek.*  Siegel  Creek.*  *  Silver 
Creek.*  *  Sixmile  Greek,*  *  Sixtysix 
Creek,*  Snoose  Creek,*  Soda  Creek,* 
Sourdough  Creek,*  South  Fork 
Clearwater  River.*  South  Fork  Gilmore 
Creek.*  South  Fort:  Red  River,*  *  Square 
Mountain  Creek,*  *  Swale  Creek,*  Swift 
Creek,*  Taylor  Creek.*  Tenmile  Creek,*' 
Trail  Creek,*  *  Trapper  Creek,*  *  Trout 
Creek,*  Twentymile  Creek,*  *  Twin 
Lakes  Creek,*  *  Umatilla  Creek,*  West 
Forte  American  River,*  West  Forte  Big 
Elk  Creek,*  West  Forte  Crooked  River,*  * 
West  Fork  Gospel  Creek,*  *  West  Forte 
Newsome  Creek.*  West  Fork  Red  River.* 
West  Forte  Twentymile  Creek.*  * 
Whiskey  Creek,*  Whitaker  Creek.* 
Williams  Creek.*  *. 

(xxxi)  South  Fork  Payette  Basin: 
Archie  Creek.*  Asht)reek.'  Baron 
Creek.*  Basin  Creek.*  Bear  Creek.* 
Beaver  Creek,'  *  Benedict  Creek,'  Big 
Gallagher  Creek,'  Big  Pine  Creek,'  Big 
Spmce  Creek,*  Birch  Creek.*  Bitter 
Creek.*  Black  Bear  Creek,*  Blacks 
Creek,*  Blue  Jay  Creek,'  Bunch  Creek,* 
Bum  Creek,*  Bush  Creek,*  Calderwood 
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Creek,!  camp  Creek.i  Canyon  Cre^,* ' 
Carpenter  Creek, »  Casner  Creek,'  Castro 
Creek.i  Cat  Creek.i  Chapman  Creek.i 
Charters  Creek.>  Qear  Creek.i  2  Cooley 
Creek,*  Coski  Creek,*  Cup  Creek,* 
Dansldn  Creek,*  Dead  Man  Creek,* 
Deadwood  Jim  Creek,*  Deadwood 
Reservoir,*  Deadwood  River,* '  Deer 
Creek,* '  East  Fork  Big  Pine  Creek,*  East 
Fork  Deadwood  Creek.*  East  Fork 
Eightmile  Creek,*  East  Fork  Horn 
Creek,*  East  Fork  Warm  Springs 
Creek,* »  Eby  Creek,*  Eightmile  Creek,* 
Elkhom  Creek,*  Emma  Creek,*  Fall 
Creek,*  Fence  Creek,*  Fern  Creek,*  Fine 
Flat  Creek.*  Fivemile  Creek,*  Fox 
Creek,*  Carney  Creek,*  Gates  Creek,* 
Goat  Greek,* '  Grandjem  Creek.* 
Grayback  Creek,*  Grouse  Creek,*  Habit 
Creek,*  Hanks  Creek,*  Helende  Creek,* 
Hiyu  Creek,*  Hole  in  the  Wall.'  Horn 
Creek,*  Horse  Creek,*  Horseshoe  Creek,* 
Huckleberry  Creek,*  Jackson  Creek,* 
Josie  Creek.*  Julie  Creek,*  Kettle  Creek,* 
Kirkham  Creek,*  Lake  Creek,*  Left  Fork 
Danskin  Creek,*  Lick  Creek,*  Little 
Camp  Creek,*  Little  Fall  Creek,*  Little 
Hole  in  the  Wall  Creek,*  Little  Sams 
Creek,*  Little  Tenmile  Creek,*  Logging 
Gulch,*  Long  Creek,*  Long  Gulch,* 
Lorenzo  Creek,*  MacDonald  Creek,* 
Meadow  Camp  Creek,*  Meadow  Creek,* 
Middle  Fork  Big  Pine  Creek,*  Middle 
FoA  Warm  Springs  Creek,*  2  Miller 
Creek,*  Monument  Creek,*  Moulding 
Creek,*  Nellies  Bash  Creek,*  Nelson 
Creek,*  Ninemile  Creek,*  No  Man 
Creek.*  No  Name  Creek,*  North  Fork 
Baron  Creek,*  North  Fork  Canyon 
Creek,*  North  Fork  Deer  Creek,*  2  North 
Fork  Whitehawk  Creek,*  O'Keefe 
Creek,*  Packsaddle  Creek.*  2  Pari: 
Creek,*  Pass  Creek.*  Pinchot  Creek.* 
Pine  Creek.*  Pitchfork  Creek,*  Pole 
Creek,*  Poorman  Creek.*  Pungo  Creek,* 
Rae  Creek,*  Reservoir  Creek,*  Richards 
Creek.*  Road  Foik  Rock  Creek.*  Rock 
Creek,*  Rough  Creek,*  Sams  Creek,* 
Scott  Creek.*  2  Silver  Creek,*  Sixmile 
Creek,*  Slaughtediouse  Creek,*  Slide 
Gulch.*  Slim  Creek,*  Smith  Creek,*  2 
Smokey  Creek.*  South  Fork  Beaver 
Creek.*  2  South  Fork  Canyon  Creek,* 
South  Fork  Clear  Creek,*  South  Fork 
Payette  River.*  2  South  Fork  Scott 
Creek.*  South  Fork  Warm  Spring 
Creek.*  Spring  Creek,*  Steep  Creek,* 
Stevens  Creek,*  Stratton  Creek,*  Sweet 
Creek.*  Tenlake  Creek,*  Tenmile  Creek,* 
Topnotch  Creek,*  Trail  Creek,*  2  Wapiti 
Creek,*  Warm  Spring  Creek,*  Warm 
Springs  Creek.*  2  Wash  Creek,*  West 
Fork  Big  Pine  Creek.*  West  Fork  Horn 
Creek,*  Whangdoodle  Creek.*  Whiskey 
Creek,*  Whitehawk  Creek,*  Wild  Buck 
Creek.*  2  Wills  Gulch,*  Wilson  Creek,* 
Wolf  Creek* 


(xxxii)  South  ¥oA  Salmon  Basin:  Alez 
Creek.*  Back  Creek,*  Bear  Creek.*  2 
Bishop  Creek,*  Blackmare  Creek,*  2  Blue 
Lake  Creek,*  Buck  Creek,*  Buckhom  Bar 
Creek,*  Buckhom  Creek,*  2  Burgdorf 
Creek,*  Bumtlog  Creek,*  2  Cabin 
Creek,*  2  Calf  Creek,*  Camp  Creek,*  2 
Cane  Creek,*  Caton  Creek.^  Qnnabar 
Creek,*  Qiff  Creek,*  Cly  Creek.*  Cougar 
Creek,*  2  Cow  Creek,*  Cox  Creek.*  Curtis 
Creek,2  Deep  Creek.*  Dollar  Creek,*  2 
Dutch  Creek,*  East  Fork  South  Fork 
Salmon  River.*  2  East  Fork  2^na  Creek,* 
Elk  Creek,*  2  Enos  Creek,*  Falls  Creek,* 
Feman  Creek,*  Fiddle  Creek,*  Fitsum 
Creek,*  2  Flat  Creek,*  Fourmile  Creek,*  2 
Goat  Creek,*  Grimmet  Creek,*  Grouse 
Creek,*  2  Halfway  Creek,*  Hanson 
Creek,*  Hays  Creek,*  Holdover  Creek,* 
Huim  Creek,*  2  Indian  Creek,*  Jeanette 
Creek,*  Johnson  Creek,*  2  Josephine 
Creek,*  Jungle  Creek,*  Knee  Creek,* 
Krassel  Creek,*  Lake  Creek,*  2  Landmark 
Creek,*  Lick  Creek,*  2  Little  Buckhom 
Creek,*  2  Little  Indian  Creek,*  Lodgepole 
Creek,*  2  Loon  Creek,*  2  Maverick 
Creek,*  Meadow  Creek,*  2  Middle  Fork 
Elk  Creek,*  Missouri  Creek,*  2  Moose 
Creek,*  Mormon  Creek,*  2  Nasty  Creek,* 
Nethker  Creek,*  Nick  Creek,*  No  Mans 
Creek,*  North  Fork  Bear  Creek,*  North 
Folk  Buckhom  Creek,*  North  Fork 
Camp  Creek,*  North  Fork  Dollar  Creek,* 
North  Forii  Fitsum  Creek,2  North  Fork 
Lake  Fork.*  North  Fork  Lick  Creek,* 
North  Fork  Riordan  Creek,*  North  FoA 
Six-bit  Creek,*  Oompaul  Creek,* 
Paradise Xlreek,*  Park  Creek,*  Peanut 
Creek,*  Pepper  Creek,*  Phoebe  Creek,* 
Piah  Creek,*  Pid  Creek,*  Pilot  Creek,* 
Pony  Creek.2  Porcupine  Creek,* 
Porphyry  Creek,2  Prince  Creek,*  Profile 
Creek,*  2  Quartz  Creek.*  2  Reeves 
Creek,*  2  Rice  Creek.*  2  Riordan  Creek,*  2 
Roaring  Creek,*  Ruby  Creek,*  Rustican 
Creek,*  Ryan  Creek,*  Salt  Creek.*  2  Sand 
Creek,*  2  Secesh  River,*  2  Sheep 
Creek,*  2  Silver  Creek,*  Sister  Creek,* 
Six-Bit  Creek,*  2  South  Fork  Bear  Creek,* 
South  Fork  Blackmare  Creek,*  2  South 
Fork  Buckhom  Creek.*  2  South  Fork 
Cougar  Creek,*  South  Fork  Elk  Creek,* 
South  FoA  Fitsiun  Creek,*  South  Fork 
Fourmile  Creek,*  South  Fork  Salmon 
River,*  2  South  Fork  Threemile  Creek,* 
Split  Creek,*  2  Steep  Creek,*  Sugar 
Creek,*  2  Summit  Creek.*  2  Tamarack 
Creek,*  2  Teepee  Creek,*  Threemile 
Creek,*  Trail  Creek,2  Trapper  Creek.*  2 
Trout  Creek,*  Tsum  Creek,*  Two-bit 
Creek.*  Tyndall  Creek,*  2  Vein  Creek,* 
Victor  Creek,*  2  Wardenhoff  Creek,* 
Warm  Lake.*  2  Warm  Lake  Creek,*  2 
Warm  Spring  Creek,*  West  Fork 
Buckhom  Creek,*  West  Fork  Elk 
Creek,*  2  West  Fork  Enos  Creek.*  West 
Fork  Zena  Creek.*  Whangdoodle  Creek,* 


Willow  Basket  Creek,*  2  Willow  Creek,* 
Zena  Creek.*  2 

(xxxiii)  St.  Joe  Basin:  Bacon  Creek,* 
Bad  Bear  Creek,*  Basin  Creek,*  Bean 
Creek,'  2  Bear  Creek,*  Beaver  Creek,'  2 
Bedrock  Creek,*  Benewah  Creek,*  Berge 
Creek.*  Big  Dick  Creek,*  Bird  Creek,2 
Blue  Grouse  Creek,*  Boulder  Creek,2 
Broadaxe  Creek,*  Bruin  Creek,'  2  Burnt 
Fork,*  California  Creek.'  2  Cherry 
Creek,2  Clear  Creek.2  Qjlor  Creek.*  Coon 
Creek,*  Copper  Creek,*  Daveggio  Creek,* 
Davis  Creek,*  Dolly  Creek,*  Dump 
Creek,*  Eagle  Creek,'  2  East  Fork  Bluff 
Creek.2  £ast  Fork  Emerald  Creek,*  East 
Folk  Gold  Creek,'  2  East  Fork  Mica 
Creek,*  Emerald  Creek,'  2  Engstrom 
Creek,*  Fishhook  Creek,2  Flat  Creek,* 
Float  Creek,*  Fly  Creek,'  2  Fortynine 
Gulch,*  Fuzzy  Creek.*  Gold  Creek,'  2 
Grouse  Creek,*  Hammond  Creek,*  Heller 
Creek,*  Indian  Creek,*  Kelley  Creek,* 
Kyle  Creek.*  Long  Liz  Creek.*  Malin 
Creek,*  Marble  Creek,'  2  Medicine 
Creek,'  2  Mica  Creek,'  2  Mill  Cieek,* 
Mosquito  Creek,'  2  My  Creek,*  North 
Fork  Bean  Creek,*  North  Fork  Eagle 
Creek,*  North  Fork  Saint  Joe  River,'  2 
North  Fork  Simmons  Creek,*  North  Fork 
Tyson  Creek,*  Nugget  Creek,* 
Packsaddle  Creek,*  Pass  Creek,* 
Periwinkle  Creek,*  Plimiraer  Creek,* 
Pokey  Creek,*  Pole  Creek,*  Prospector 
Creek,'  2  Quartz  Creek,2  Red  Cross 
Creek.*  Red  Ives  Creek.'  2  Rmfto  Creek.* 
Ruby  Creek,'  2  Saint  Joe  River,'  2  Saint 
Maries  River,'  2  Setzer  Creek,*  Sheep 
Creek,*  Sherlock  Creek,'  2  Simmons 
Creek,'  2  Si  wash  Creek,'  2  Skookum 
Creek,'  2  Soldier  Creek,*  Squaw  Creek,* 
Thomas  Creek,2  Thom  Creek,2  Three 
Lakes  Creek,*  Timber  Creek,'  2  Tinear 
Creek,*  Trout  Creek,'  2  Tumbledown 
Creek,'  2  Tyson  Creek,*  Wahoo  Creek,* 
Washout  Creek,*  West  Fork  Emerald 
Creek,*  West  Fork  Mica  Creek,*  Willow 
Creek,*  Wilson  Creek,'  2  Yankee  Bar 
Creek,*. 

(xxxiv)  Upper  Coeur  D'Alene  Basin: 
Big  Hank  Creek,*  Brett  Creek,*  Brown 
Creek,2  Cinnamon  Creek,*  Coeur 
d'Alene  River,'  2  Debbs  Creek,*  Dry 
Creek,*  Fall  Creek,*  FaUs  Creek,'  2  Gold 
Creek,*  Graham  Creek,2  Haystack 
Creek,*  Hazendorf  Gulch,*  Lightner 
Draw,*  McPhee  Gulch,*  Miners  Creek,* 
North  Fork  Falls  Creek,*  Prado  Creek,* 
Shoshone  Creek.*  South  Fork  Falls 
Creek,*  Spion  Kop  Creek,*  Thomas 
Creek,*  Valitons  Creek.*. 

(xxxv)  Upper  Kootenai  Basin: 
Halverson  Creek.*  North  Callahan 
Creek,'  2  South  Callahan  Creek,'  2  West 
Fork  Keeler  Creek,*. 

(xxxvi)  Upper  Middle  Fork  Salmon 
Basin:  Asher  Creek,*  Automatic  Creek,* 
Ayers  Creek.*  Baldwin  Creek.*  Banner 
Creek.*  Bear  Creek,*  Bear  Valley 
Creek,*  2  Bearskin  Creek,*  2  Beaver 


Creek,*  2  Bernard  Creek,*  Big  Chief 
Creek,*  Big  Cottonwood  Creek,*  Birch 
Creek,*  Blue  Lake  Creek,*  Blue  Moon 
Creek,*  Boundary  Creek,*  2  Bridge 
Creek,*  Browning  Creek,*  Buck  Creek,* 
Bum  Creek,*  Cabin  Creek,*  Cache 
Creek,*  2  Camp  Creek,*  Canyon  Creek,* 
Cap  Qeek,*  Cafte  Horn  Creek,*  '  Casner 
Creek,*  Castle  Fork.*  Casto  Creek,*  Cat 
Creek,*  Chokebore  Creek,*  Chuck 
Creek,*  Cliff  Creek,*  Cold  Creek,*  2 
Collie  Creek,*  Colt  Creek.*  Cook  Creek.* 
Corley  Creek,*  Cornish  Creek,* 
Cottonwood  Creek.*  Cougar  Creek.* 
Crystal  Creek,*  Cub  Creek,*  2  Cultus 
Creek,*  Dagger  Creek,*  2  Deer  Creek,* 
Deer  Hom  Creek,*  Doe  Creek,*  Dry 
Creek,*  Duffield  Creek,*  Dynamite 
Creek,*  Eagle  Creek,*  East  Fork  Elk 
Creek,*  2  East  Fork  Indian  Creek,*  East 
Fork  Mayfield  Creek,*  2  East  Fork 
Thomas  Creek,*  Elk  Creek,*  2  Elkhom 
Creek.*  Endoah  Creek.*  Fall  Creek.* 
Fawn  Creek.*  Feltham  Creek.*  Fir 
Creek.*  2  Flat  Creek,*  Float  Creek,* 
Foresight  Creek,*  Forty-five  Creek,* 
Forty-four  Creek.*  Fox  Creek,*  Full 
Moon  Creek,* '  Fuse  Creek,*  Grays 
Creek,*  Grenade  Creek,*  Grouse  Creek,* 
Gun  Creek,*  Half  Moon  Creek.*  Hogback 
Creek,*  Honeymoon  Creek,*  2  Hot 
Creek,*  Ibex  Creek,*  Indian  Creek,*  2 
Jose  Creek,*  Kelly  Creek,*  Kerr  Creek,* 
Knapp  Creek,*  2  Kwiskwis  Creek,*  Lime 
Creek,*  Lincoln  Creek,*  Little  Beaver 
Creek,*  2  Little  Cottonwood  Creek,* 
Little  East  Fork  Elk  Creek,*  2  Little 
Indian  Creek,*  Little  Loon  Creek,*  Little 
Pistol  Creek,*  2  Lola  Creek,*  Loon 
Creek,*  2  Lucinda  Creek,*  Lucky  Creek,* 
Luger  Creek,*  Mace  Creek,*  Mack 
Creek.*  Marble  Creek,*  2  Marlin  Creek,* 
Marsh  Creek,*  2  Mayfield  Creek,*  2 
McHoney  Creek,*  McKee  Creek,* 
Merino  Creek,*  Middle  FoA  Elkhom 
Creek,*  Middle  Fork  Indian  Creek,* 
Middle  Fork  Salmon  River,*  2  Mine 
Creek,*  Mink  Creek,*  Moonshine  Creek,* 
Mowitch  Creek,*  Muskeg  Creek,* 
Mystery  Creek,*  Nelson  Creek,*  New 
Creek,*  No  Name  Creek,*  North  Foik  Elk 
Creek,*  2^orth  Fork  Elkhom  Creek,* 
North  Fork  Sheep  Creek,*  North  Fork 
Sulphiu*  Creek,*  2  Papoose  Creek,* 
Parker  Creek,*  Patrol  Creek,*  Phillips 
Creek,*  Pierson  Creek,*  Pinyon  Creek,* 
Pioneer  Creek,*  2  Pistol  Creek,*  2  Placer 
Creek,*  Poker  Creek,*  Pole  Creek,*  2 
Popgiui  Creek,*  Porter  Creek,*  2  Prospect 
Creek,*  Rabbit  Creek,*  Rams  Hom 
Creek,*  Range  Creek,*  Rapid  River,*  2 
Rat  Creek,*  Remington  Creek,*  Rock 
Creek,*  Rush  Creek.*  Sack  Creek.*  2 
Safety  Creek,*  Salt  Creek,*  Savage 
Creek,*  Scratch  Creek,*  Seafoam  Creek,* 
Shady  Creek,*  Shake  Creek.*  Sheep 
Creek,*  Sheep  Trail  Creek.*  2  Shell 
Creek,*  Shrapnel  Creek.*  Siab  Creek.* 


Silver  Creek,*  Slide  Creek,*  Snowshoe 
Creek,*  Soldier  Creek,*  South  Fork 
Cottonwood  Creek,*  South  Fork  Sheep 
Creek,*  Spike  Creek,*  Springfield 
Creek,*  Squaw  Creek,*  Sulphur  Creek,*  2 
Sunnyside  Creek,*  Swamp  Creek,* 
Tennessee  Creek,*  Thatcher  Creek,* 
Thicket  Creek,*  Thirty-two  Creek,* 
Thomas  Creek,*  Tomahawk  Creek,* 
Trail  Creek,*  Trapper  Creek,*  Trigger 
Creek,*  Twenty-two  Creek,*  Vader 
Creek,*  Vanity  Creek,*  Velvet  Creek,* 
Walker  Creek,*  Wampum  Creek,*  Warm 
Spring  Creek,*  2  West  Foik  Elk  Creek,*  2 
West  Fork  Little  Loon  Creek,*  West  Fork 
Mayfield  Creek,*  West  Fork  Thomas 
Creek,*  White  Creek,*  Wickiup  Creek,* 
Winchester  Creek,*  Winnemucca 
Creek,*  Wyoming  Creek,*  2. 

(xxxvii)  Upper  North  FoA  Basin: 
Adams  Creek,*  Avalanche  Cred:,* 
Bacon  Creek,*  Ball  Creek,*  Bar  Creek,* 
Bam  Creek,*  Bamard  Creek,'  2  Barren 
Creek,*  Bates  Creek.*  Bear  Creek,'  2 
Beaver  Dam  Creek,*  Bedrock  Creek,* 
Bennett  Creek.*  Bill  Creek.*  Birch 
Creek.*  Bostonian  Creek.*  Boundary 
Creek.*  Bradbury  Creek,*  Bum  Creek,* 
Burst  Creek,*  Bush  Creek,*  Butter 
Creek,*  Cabin  Creek,*  Camp  George 
Creek,*  Canycm  Creek,*  Cave  Creek,* 
Cayuse  Creek,'  2  Chamberlain  Creek,* 
Chateau  Creek.*  Clayton  Creek.*  Cliff 
Creek.*  Coffee  Creek.*  Cold  Springs 
Creek.'  2  Collins  Creek,'  2  Coh  Creek,* 
Cool  Creek,*  Copper  Creek,*  Corral 
Creek,*  Cougar  Creek,*  Craig  Creek,* 
Crater  Creek,*  Cub  Creek.'  2  Davis 
Creek,2  Dead  Mule  Creek,*  Deadhorse 
Creek,*  Deadwood  Creek,'  2  Death 
Creek,*  Deception  Gulch,*  Deer  Creek,* 
Dill  Creek,*  Doris  Creek,*  Drift  Creek,* 
Eagle  Creek,*  Elizabeth  Creek.'  2  Fall 
Creek,*  Fawn  Creek,*  Field  Creek,*  Fire 
Creek,*  Fisher  Creek,*  Fix  Creek,*  Flame 
Creek,*  FFat  Creek,*  Fly  Creek,*  Fourth 
of  July  Creek.'  2  Fro  Creek,*  Frog 
Creek,'  2  Frost  Creek,*  Gilfillian  Creek,* 
Goose  Creek,'  2  Grass  Creek,* 
Grasshopper  Creek,*  Gravey  Creek,'  2 
Grizzly  Creek,*  Hanson  Creek,*  Heather 
Creek,*  Hemlock  Creek,*  Henry  Creek,* 
Hidden  Creek,'  2  Howard  Creek,'  2 
Independence  Creek.'  2  Jackknife 
Creek,*  Jam  Creek,*  Japanese  Creek,* 
Johnagan  Creek,'  2  Johnny  Creek,2 
Junction  Creek,*  Kelly  Creek,'  2  Kid 
Lake  Creek,'  2  Kiimey  Creek,*  Kodiak 
Creek,'  2  Lake  Creek.'  2  Larch  Creek,* 
Larson  Creek,*  Laundry  Creek,2 
Lightning  Creek,'  2  Little  Moose  Creek,2 
Little  Washington  Creek.*  Little  Weitas 
Creek,'  2  Liz  Creek.'  2  Lodge  Creek.* 
Long  Creek,'  2  Lookout  Creek,*  Lost  Pete 
Creek,*  Lower  Twin  Creek,*  Marten 
Creek,2  Meadow  Creek,'  2  Middle 
Creek,'  2  Middle  North  Fork  Kelly 
Creek,'  2  Middleton  Creek,*  Mill  Creek,* 


Mink  Creek,*  Mire  Creek,'  Monroe 
Creek, '  2  Moose  Creek. '  2  Morgans 
Gulch,*  Negro  Creek,*  Nettle  Creek,* 
Never  Creek,*  Niagra  Gulch,*  North 
Folk  Clearwater  River,'  2  Nub  Creek,* 
Osier  Creek,2  Otter  Creek,*  Owl  Creek,* 
Pack  Creek,*  Perry  Creek,*  Pete  Ott 
Creek,'  2  Placer  Creek,*  Polar  Creek,*  2 
Pony  Creek.*  Post  Creek,*  Potato  Creek,* 
Quairtz  Creek,'  2  Rapid  Creek.* 
Raspberry  Creek,*  Rawhide  Creek,'  2 
Rettig  Creek,*  Roaring  Creek,*  Rock 
Creek,'  2  Rock  Garden  Creek,*  Rocky 
Ridge  Creek,*  Ruby  Creek,'  2  Saddle 
Creek,*  Salix  Creek,*  Sand  Creek,* 
Scofield  Creek,*  Scurry  Credc,*  Seat 
Creek,*  Sheep  Creek,*  Short  Creek,'  2 
Shot  Creek,*  Siam  Cre^,*  Silver 
Creek.'  2  Skull  Creek,'  2  SUck  Creek.* 
Slide  Creek,*  Smith  Creek,'  2  Sneak 
Creek.*  Snow  Cre^.*  South  Fork  Kelly 
Creek,'  2  Sprague  Creek,*  Spmce  Creek,* 
Spud  Creek,*  Spy  Creek.*  SquawCredc.* 
Stolen  Creek,'  2  Stove  Creek,*  Sugar 
Creek,2  Swamp  Creek.2  Swanson  Creek.* 
Tepee  Creek.*  Tinear  Creek.*  Tinkle 
Creek.*  Toboggan  Creek.'  2  Trail  Creek.* 
Trap  Creek.*  Tumble  Creek,*  Upper 
Twin  Creek,*  Vanderbilt  Gulch.'  2  Wall 
Crede,*  Washington  Creek,*  Weasel 
Creek,*  Weitas  Creek.'  2  Williams 
Creek.'  2  Windy  Creek.'  2  Wolf  Creek.* 
Yokum  Creek.*  Young  Creek.* 

(xxxviii)  Upper  Salmon  Basin:  Alder 
Creek.*  Alpine  Creek.'  2  Alta  Creek,* 
Alturas  Lake,'  2  Alturas  Lake  Creek,'  2 
Anderson  Creek,*  Aspen  Creek,*  Basin 
Creek,'  2  Bayhorse  Creek.*  Bear  Creek.* 
Bear  Lake  Creek,*  Beaver  Creek,'  2  Big 
Boulder  Creek,'  2  Block  Creek,*  Blowfly 
Creek,*  Blue  Creek.*  Boundary  Creek,* 
Bowery  Creek,'  2  Broken  Ridge  Creek,* 
Bruno  Creek,*  Buckskin  Creek,*  Cabin 
Creek,*  Camp  Creek.*  Cash  Creek,* 
Challis  Creek,'  2  Chamberlain  Creek,* 
Champion  Creek,*  Cherry  Creek,* 
Cinnabar  Creek,*  Cleveland  Creek,*  Coal 
Creek.*  Crooked  Creek.'  Darling  Creek,' 
Deadwood  Creek,*  Decker  Creek,*  Deer 
Creek,*  Dry  Creek,*  Duffy  Creek.*  East 
Basin  Creek,*  East  Fork  Herd  Creek,* 
East  Fork  Salmon  River,'  2  East  Fork 
Valley  Creek,*  East  Pass  Creek,'  2  Eddy 
Creek,*  Eightmile  Creek,*  Elevenmile 
Creek,*  Elk  Creek,*  Ellis  Creek,'  2  Estes 
Creek,*  First  Creek,*  Fisher  Creek,* 
Fishhook  Creek,'  2  Fivemile  Creek,* 
Fourth  of  July  Creek.'  2  Frenchman 
Creek,'  2  Garden  Creek.2  Germania 
Creek,'  2  Goat  Creek.'  2  Gold  Creek.* 
Gooseberry  Creek,*  Greylock  Creek,* 
Hay  Creek,*  Hell  Roaring  Creek.*  Herd 
Creek.'  2  Huckleberry  Creek.'  2  Ibex 
Creek,*  Iron  Creek.'  2  Job  Creek,*  Jordan 
Creek.'  2  Juliette  Creek,*  Kelly  Creek,* 
Kinnikinic  Creek,*  Lick  Creek.* 
Lightning  Creek.*  Little  Basin  Creek,* 
Little  Beaver  Creek,'  Little  Boulder 
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Creek.  ■  2  Little  West  Fork  Morgan 
Creek,'  Lodgepole  Creek. >  Lone  Pine 
Creek.'  Long  Tom  Creek.'  Lost  Creek.' 
MacRae  Creek,'  Martin  Creek.'  McKay 
Creek.i  ^  Meadow  Creek.'  Meridian 
Creek.'  Mill  Creek.'  Morgan  Creek.*  ^ 
Muley  Creek.'  Ninemile  Creek.'  Noho 
Creek.'  North  Fork  Bowery  Creek,'  Pack 
Creek,'  Park  Creek,'  Pat  Hughes  Creek,' 
Pats  Creek,'  Perkins  Lake,'  2  Pig  Creek.' 
Pole  Creek.'  2  Pork  Creek.'  Prospect 
Creek.'  Rainbow  Creek.'  Redfish 
Lake,'  ^  Redfish  Lake  Creek.'  ^  Road 
Creek.2  Roaring  Creek,'  Rough  Creek.' 
Sage  Creek.'  Sagebrush  Creek.'  Salmon 
River,'  ^  Sawmill  Creek,'  Second  Creek,' 
Seveimiile  Creek.'  Sheep  Creek.'  Short 
Creek.'  Sixmile  Creek.'  Slate  Creek.' 
Smiley  Creek.'  South  Fork  East  Fork 
Salmon  River.' '  Squaw  Creek,'  ^  Stanley 
Creek,'  Stephens  Creek,'  Summit 
Creek,'  Sunday  Creek.'  Swimm  Creek,' 
Taylor  Creek.'  Tenmile  Creek.'  Tennel 
Creek.*  Thompson  Creek.' '  Three 
Cabins  Creek.'  Trail  Creek.'  Trap 
Creek.'  Trealor  Creek,'  Twelvemile 
Creek.'  Twin  Creek.'  Valley  Creek.'  2 
Van  Horn  Creek,'  Vat  Creek.'  Warm 
Spring  Creek.'  Warm  Springs  Creek.' ' 
Washington  Creek.'  West  Beaver  Creek.' 
West  Fork  Creek.'  West  Fork  East  Fork 
Salmon  River.'  2  West  Fork  Herd 
Creek.'  2  West  Fork  Morgan  Creek,'  2 
West  Fork  Yankee  Fork.'  2  West  Pass 
Creek,'  2  White  Valley  Creek,'  Wickiup 


Creek,'  Williams  Creek,'  Willow  Creek.' 
Yankee  Fork,'  2. 

(xxxix)  Upper  Selway  Basin:  Bad 
Luck  Creek,'  Baldy  Creek,'  Barefoot 
Creek,'  Basin  Creek,'  Bear  Creek,'  2  Big 
Creek,'  Boxcar  Creek,'  Brave  Creek,' 
Bum  Creek.'  Burnt  Knob  Creek,'  Cactus 
Creek,'  Camp  Creek,'  Canyon  Creek.'  2 
Cayuse  Creek.'  Cedar  Creek.'  Cliff 
Creek,'  Comb  Creek.'  Cooper  Creek.' 
Crooked  Creek.'  Cub  Creek.2  Deep 
Creek.'  2  Ditch  Creek.'  Eagle  Creek.2 
East  Fork  Magruder  Creek,'  Eben 
Creek,'  Echo  Creek.'  Elk  Creek.'  2  Fall 
Creek,'  Fire  Creek.'  Flat  Creek.'  Fox 
Creek.'  French  Creek.'  Fritz  Creek.' 
Gabe  Creek.'  Gardner  Creek.'  Coat 
Creek,'  2  Cold  Pan  Creek,'  Granite 
Creek,'  2  Grass  Gulch,'  Halfway  Creek,' 
Haystack  Creek,'  Hells  Half  Acre 
Creek,'  Indian  Creek.'  2  Kim  Creek,' 
Lake  Creek,'  Langdon  Gulch,'  Lazy 
Creek,'  Line  Creek,'  Little  Clearwater 
River.'  2  Little  Creek,'  Lodge  Creek.' 
Lonely  Creek.'  Lonesome  Creek,'  Long 
Prairie  Creek.'  Lookout  Creek,'  Lunch 
Creek,'  MacGregor  Creek,'  Magruder 
Creek.'  Mist  Creek,'  Nick  Creek,'  North 
Fork  Goat  Creek,'  North  Star  Creek,' 
Paloma  Creek,'  Paradise  Creek,'  2  Peach 
Creek.'  Pete  Creek,'  Pettibone  Creek,'  2 
Raven  Creek.'  Running  Creek.2  Saddle 
Gulch.'  Salamander  Creek.'  Schofield 
Creek.'  Scimitar  Creek.'  Selway 
River.'  2  Short  Creek.'  Slow  Gulch 


Creek.'  Snake  Creek.'  South  Fork  Goat 
Creek.'  South  Fork  Lookout  Creek,* 
South  Fork  Running  Creek,'  South  Fork 
Saddle  Gulch,'  South  Fork  Surprise 
Creek,'  Spire  Creek,'  Spruce  Creek,'  2 
Squaw  Creek,2  Steep  Gulch,'  Storm 
Creek.'  Stripe  Creek,'  Surprise  Creek,' 
Swet  Creek,'  Tepee  Creek,'  Test  Creek,' 
Thirteen  Creek,'  Three  Lakes  Creek,' 
Throng  Creek.'  Triple  Creek,'  Vance 
Creek,'  Wahoo  Creek,'  2  Wapiti  Creek,' 
Washout  Creek,'  West  Fork  Crooked 
Creek,'  White  Cap  Creek,'  2  Wilkerson 
Creek,'  Witter  Creek,'  Wyim  Creek.' 

(xxxx)  Weiser  Basin:  Anderson 
Creek,'  2  Boulder  Creek.'  Bull  Corral 
Creek,'  Cabin  Creek.'  Cold  Spring 
Creek.'  Dewey  Creek.'  2  East  Fork 
Weiser  River.'  2  Fall  Creek.'  Little  Fall 
Creek.'  Little  Weiser  River,'  2  Mica 
Creek.'  Middle  Fork  Weiser  River,' 
Sheep  Creek.'  Warm  Spring  Creek,' 
Wolf  Creek.' 

(d)  Temperature  Criteria  for  Kootenai 
River  White  Sturgeon. 

(1)  The  following  seasonal 
temperature  requirements  and 
maximimi  and  minimum  weekly 
average  temperature  criteria  apply  to 
that  part  of  PB20K.  Kootenai  River,  from 
Bonners  Ferry  to  Deep  Creek;  That  part 
of  PB  30K.  Kootenai  River,  from  Deep 
Creek  to  downstream  end  of  Shorty's 
Island: 


Date 

Minimum 

weeMy 

average 

temperature 

(•C) 

Maximum 

weekly 

average 

temperature 

rc) 

ByPi4ay21  „ 

up  through  8  weeks  post-achievement  o»  8  "C  temperature 

9  through  10  weeks  post-achievement  oil  8  "C  temperature 

8 

14 
16 

or  adverse  modification  of  such  species' 
critical  habitat. 

(3)  A  water  quality  standards  variance 
may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 
water  quality  standard  is  not  feasible 
because: 

(i)  Natiirally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use;  or 

(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  the  attainment  of  the  use.  unless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  conswvation  requirements 
to  enable  uses  to  be  met;  or 

(iii)  Human  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or 

(iv)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 


attainment  of  the  use.  and  it  is  not 
fiaasible  to  restore  the  wateibody  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  or 

(v)  Physical  conditions  related  to  the 
natural  featiires  of  the  waterbody,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  rifDes,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  lifie  protection 
uses;  or 

(vi)  Controls  mc»e  stringent  than 
those  required  by  sections  301(b)  and 
(306)  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  applicant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  not  later  than  the  date  the 
applicant  applies  for  an  NPIKS  permit 
which  would  fanplonent  the  variance. 
The  application  shall  include  all 
relevant  information  shoving  that  the 
requirements  for  a  variance  have  been 


satisfied.  The  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  specified  in    ^ 
paragraph  (i)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  publish 
notice  of  the  proposed  variance.  Notice 
of  a  final  decision  to  grant  a  variance 
shall  also  be  published.  EPA  will 
incorporate  into  the  permittee's  NPIKS 
permit  all  conditions  needed  to 
implement  the  variance. 

(5)  A  variance  may  not  exceed  5  years 
or  the  term  of  die  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
dunonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
did  not  comply  with  the  conditions  of 
the  original  variance. 
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(e)  Temperature  Criteria  for  Snails.  (1) 
The  waterbody  segments  identified  in 
paragraph  (e)(2)  of  this  section  shall  not 
exc^d  a  maximum  daily  average  of  18 
degrees  C 

(2)  USB  50— Snake  River— American 
Falls  Dam  to  Minidoka  Dam;  USB60A— 
Snake  River — Minidoka  Dam  to 
Heybum/Burley  Bridge:  USB  70— Snake 
River— Mihier  Dam  to  Buhl;  USB  80— 
Snake  River— Buhl  to  King  Hill:  that 
part  of  SWB  10— Snake  River— from 
King  Hill  to  the  headwaters  of  C.J  Strike 
Reservoir  at  rivermile  518. 

(f)  h4ixing  Zones.  Water  quality  within 
a  mixing  zone  is  subject  to  the  narrative 
surface  water  quality  criteria  contained 
in  Idaho's  water  quality  standards  at 
16.01.02.200.01.-03. 

(g)  Antidegradation  Policy.  (1) 
Outstanding  Resource  waters.  Where 
Idaho  identifies  high  quality  waters  as 
an  outstanding  national  resource,  such 


as  waters  of  national  and  State  parks 
and  wildlife  refuges  and  waters  of 
exceptional  recreational  or  ecological 
significance,  that  water  quality  shall  be 
maintained  and  protected  from  the 
impacts  of  point  and  nonpoint  source 
activities. 

(2)  [Reserved] 

(h)  Excluded  Waters.  Lakes,  ponds, 
pools,  streams,  and  springs  outside 
public  lands  but  located  wholly  and 
entirely  upon  a  person's  land  are  not 
protected  specifically  or  generally  for 
any  beneficial  use,  unless  such  waters 
are  designated  in  Idaho  16.01.02.110. 
through  160.,  or  are  unclassified  waters 
of  the  United  States  as  defined  at '40 
CFR  122.2. 

(i)  Water  Quality  Standard  Variances. 

(1)  The  Regional  Administrator,  EPA 
Region  X.  is  authorized  to  grant 
variances  from  the  water  quaUty 
standards  in  paragraphs  (a)  and  (b)  of 


this  section  where  the  requirements  of 
this  subsection  are  met.  A  water  quality 
standard  variance  applies  only  to  the 
permittee  requesting  the  variance  and 
only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endangered  sp>ecies 
listed  under  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
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NORTHEAST  DAIRY  COMPACT 

7  CFR  Chapter  XIII 

Compact  OverOrder  Price  Regulation 

agency:  Northeast  Dairy  Compact 

Conunission. 

ACTXM:  Proposed  rule. 

SUMMARY:  This  rule  proposes  a  compact 
cover-order  price  regulation  for  the 
territCMial  region  of  the  six  New  England 
states,  in  the  amount  of  S16.94  (Zone  1). 
for  six  months  duration.  The  Northeast 
Dairy  Compact  Commission  (Compact 
Conunission)  establishes  this  price 
regulation  based  on  its  determination 
that  it  is  necessary  to  assiire  the  viability 
of  dairy  farming  in  New  England  and  to 
assure  the  region's  consumers  of  a 
continued  adequate,  local  supply  of 
fresh  and  wholesome  milk,  reasonably 
priced. 

DATES:  Comments  must  be  received  by 
May  12, 1997. 

ADDRESS:  Comments  should  be 
submitted  to  the  Northeast  Dairy 
Compact  Commission,  43  State  Street, 
P.O.  Box  1058.  Montpelier,  VT  05601. 
The  complete  file  for  this  proposed  rule 
is  available  for  public  inspection  during 
normal  business  hours  at  the  offices  of 
the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Comp>act  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941  phone  or  by  facsimile  at 
(802)  229  -2028. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Compact  Commission  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
(Compact).  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-370;  Maine — 
Pub.  L.  89-437,  as  amended.  Pub.  L.  93- 
320:  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-1 84-A: 
Rhode  Island— Pub.  L.  93-336; 
Vermont — Pub.  L.  89-95,  as  amended, 
93-97.  Consistent  with  Article  I,  Section 
10  of  the  United  States  Constitution, 
Congress  consented  to  the  Compact  in 
Pub.  L.  104-127  (FAIR  ACT),  Section 
147,  codified  at  7  U.S.C.  §  7256. 
Subsequently  the  United  States 
Secretary  of  Agriculture,  pursuant  to  the 
FAIR  ACT.  authorized  implementation 
of  the  Compact. 

Section  8  of  the  Compact  empowers 
the  Compact  Commission  to  engage  in  a 
broad  range  of  activities  that  are 


designed  to  "promote  regulatory 
uniformity,  simplicity  and  interstate 
cooperation."  For  example,  the  Compact 
authorizes  the  Compact  Conunission  to 
engage  in  a  range  of  investigations  of  the 
existing  milk  programs  of  both  the 
participating  states  and  the  federal  milk 
marketing  system,  to  make 
recommendations  to  participating  states, 
and  to  improve  industry  relations  as  a 
whole.  See  Compact.  Art.  IV.  §  8. 

In  addition  to  the  powers  conferred  by 
Section  8,  the  Compact  also  authorizes 
the  Compact  Commission  to  consider 
adopting  a  compact  over-order  price 
regulation.  See  Compact.  Art.,  IV,  §  9.  A 
"compact  over-order  price"  is  defined 
as: 

A  minimum  price  required  to  be  paid  to 
producers  for  Class  I  milk  established  by  the 
Commission  in  regulations  adopted  pursuant 
to  sections  nine  and  ten  of  this  compact, 
which  is  above  the  price  established  in 
federal  marketing  orders  or  by  state  £aim 
price  regulation  in  the  regulated  area.  Such 
price  may  apply  throughout  the  region  or  in 
any  part  or  {jarts  thereof  as  defined  in  the 
regulations  of  the  commission. 

See  Compact.  Art.  II.  §  2(8);  see  also 
Compact.  Art.  IV,  §9  ("The  Conunission 
is  hereby  empowered  to  establish  the 
minimum  price  for  milk  to  be  paid  by 
pool  plants,  partially  regulated  plants 
and  all  other  handlers  receiving  milk 
bom  producers  located  in  a  regulated 
area.") 

Such  price  regulation  establishes  the 
minimum  procurement  price  to  be  paid 
by  fluid  milk  processors  to  farmers  used 
for  New  England  fluid  milk 
consujnaption.  The  regulated  price 
established  by  the  Compact  Commission 
is  actually  an  incremental  amount 
above,  or  "over-order"  (Federal  Order 
#1)  the  minimum  price  for  the  same 
milk  established  by  Federal  Milk  Market 
Order. 

Section  11  of  the  Compact  specifically 
delineates  the  procedures  that  the 
Commission  must  employ  in  the  event 
it  wishes  to  promulgate  an  over-order 
price  regulation. 

Before  promulgation  of  any  regulations 
establishing  a  compact  over-order  price  or 
commission  marketing  order,  including  any 
provision  with  respect  to  milk  supply  under 
subsection  9(f),  or  amendment  thereof,  as 
provided  in  Article  IV,  the  commission  shall 
conduct  an  informal  rulemaking  proceeding 
to  [»ovide  interested  persons  with  an 
opportunity  to  present  data  and  views.  Such 
rulemaking  proceeding  shall  be  governed  by 
section  four  of  the  Federal  Administrative 
Procedures  Act,  as  amended  (5  U.S.C.  §  553). 
In  addition,  the  commission  shall,  to  the 
extend  practicable,  publish  notice  of 
rulemaking  proceedings  in  the  official 
register  of  each  participating  state.  Before  the 
initial  adoption  of  regulations  establishing  a 
compact  over-order  price  or  a  commission 


marketing  order  and  thereafter  before  any 
amendment  with  regard  to  prices  or 
assessments,  the  conunission  shall  hold  a 
public  meeting.  The  commission  may 
commence  a  rulemaking  proceeding  on  its 
own  initiative  or  may  in  its  sole  discretion 
act  upon  the  petition  of  any  person  including 
individual  milk  producers,  any  organization 
of  milk  producers  or  handlers,  general  form 
organizations,  consumer  or  public  interest 
groups,  and  local,  state  or  federal  officials. 

Pursuant  to  §  11  of  the  Compact,  the 
Compact  Commission  issued  a  Notice  of 
Hearing  on  December  13, 1996.  and  held 
public  hearings  on  December  17  and  19. 
1996.  The  Notice  also  invited  the  public 
to  submit  written  comments  through 
January  2. 1997.  Following  the  close  of 
this  comment  period,  the  Commission 
met  on  January  16, 1997  and  established 
three  working  groups  to  consider  the 
testimony  and  data  submitted.  The 
Commission  issued  a  Notice  of 
Additional  Comment  Period  on  March 
14. 1997.  This  comment  period  closed 
on  March  31. 1997;  the  reply  comment 
period  closed  April  9. 1997. 

Statement  of  Required  Findings  of  Fact 

§  12(a)  of  the  Compact  directs  the 
Commission  to  make  foiu-  findings  of 
fact  as  the  basis  for  promulgating  a 
compact  over-order  price  regulation. 

(a)  In  addition  to  the  concise  general 
statement  of  basis  and  purpose  required 
by  section  4(b)  of  the  Federal 
Administrative  Procedure  Act.  as 
amended  (5  U.S.C.  §  553(c)),  the 
conunission  shall  make  findings  of  fact 
with  respect  to: 

(1)  Whether  the  public  interest  will  be 
served  by  the  establishment  of  minimum 
milk  prices  to  dairy  formers  under  Article  IV. 

(2)  What  level  of  prices  will  assure  that 
procedures  receive  a  price  sufficient  to  cover 
their  costs  of  production  and  will  elicit  an 
adequate  supply  of  milk  for  the  inhabitants 
of  the  regulated  area  and  for  manufocturing 
purposes. 

(3)  Whether  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum  milk 
prices,  are  in  the  public  interest  and  are 
reasonably  designed  to  achieve  the  purposes 
of  the  order. 

(4)  Whether  the  terms  of  the  proposed 
regional  order  or  amendment  are  approved 
by  producers  as  provided  in  section  thirteen. 

Compact  Art.  V.  §  12. 

For  purposes  of  clarity,  the  analysis  of 
the  testimony  and  comment  first 
addresses  the  substance  of  findings  (2) 
above,  or  the  level  of  price  needed  by 
producers  to  cover  their  costs  of 
production  and  which  will  elicit  an 
adequate  supply  of  milk  for  inhabitants. 
The  conclusion  of  that  analysis  is  that 
the  ciurent  pay  price  is  not  sufficient  to 
cover  cost  of  production  or  to  elicit  an 
adequate  supply  of  milk  for  inhabitants. 
Based  on  that  determination  the 
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resulting  analysis  addresses  the 
substance  of  finding  (1)  above,  or 
whether  the  establishment  of  minimum 
milk  prices  to  dairy  fanners  would  serve 
the  public  interest. 

Summary  of  Cmnment 
L  Finding 

What  level  of  prices  will  assure  that 
producers  receive  a  price  sufficient  to 
cover  their  costs  of  production  and  will 
elicit  an  adequate  supply  of  milk  for  the 
inhabitants  of  the  regulated  area  and  for 
manufacturing  purposes^ 

This  finding  requires  consideration  of 
the  core  issues  regarding  the  financial 
health  of  the  region's  dairy  farmers  and 
the  Compact's  associated  purpose  of 
assuring  the  region's  adequate  supply  of 
milk.  More  specifically,  this  findhig 
requires  the  Commission  to  make  a 
determination  of  the  price  level 
necessary  both  to  ensure  the  continuing 
financial  viability  of  New  England  dairy 
farms  and  to  elicit  an  adequate  supply 
for  the  region's  fluid,  or  milk  beverage, 
consumption. 

Section  9(e)  of  the  Compact  provides 
guidance  to  the  Commission  with  regard 
to  the  factors  to  be  considered  in 
analyzing  the  cost  of  production  issue. 
That  section  directs  the  Commission. 

to  consider  the  *  *  *  costs  of  production 
including,  but  not  limited  to  the  price  of 
feed,  the  cost  of  labor  including  tne 
reasonable  value  of  the  producer's  own  labor 
and  management,  machinery  expense,  and 
interest  expense.  Section  9(e)  also  guides  this 
inquiry  by  requiring  the  Commission  to 
consider  "the  price  necessary  to  yield  a 
reasonable  return  to  the  producer  and 
distributor. 

Based  upon  this  statutory  guidance, 
the  Commission  sought  testimony  and 


'  The  Compact  Commission  has  determined  that 
the  findings  here  required  need  not  contain  any 
determination  with  respect  to  the  provision  of  milk 
supplies  utilized  for  manufactured  purposes.  Under 
current  circumstances,  the  Compact  Commission  is 
authorized  to  regulate  only  the  price  of  milk  used 
for  fluid  consumption.  See  7  U.S.C  5  7256(2)  ("The 
hiortheast  Interstate  Dairy  Compact  Commission 
shall  not  regulate  Class  n.  Class  m.  or  Class  m-A 
milk  used  for  manufacturing  purposes  or  any  other 
milk,  other  tlian  Class  I  fluid  milk,  as  deflned  by 
a  Federal  milk  marketing  order  issued  under  7 
U.S.C  S608C  of  this  title,  reenacted  with 
amendments  by  the  Agricultural  Marketing 
Agreement  Act  of  1937.")  The  Commission  has 
concluded  that  the  finding  provision  with  regard  to 
milk  used  for  manufactured  purposes  stems  bom 
the  Compact's  alternative  authority  to  regulate  that 
additional  milk  supply  with  a  Commission 
marketing  order.  See  Compact,  Article  IV,  S9(c). 
Under  the  Compact,  however,  this  authority  could 
be  utilized  only  in  the  event  the  federal  Market 
Order  System  is  eliminated.  See  Compact  Article 
IV.  §S  9(a)  and  (c).  This  is  not  presently  the  case. 
Morever,  this  residual  authority  was  struck  by  the 
Congress  when  it  approved  the  Compact.  Pub.  L. 
104-127(2).  Accordingly,  because  the  Commission 
has  authority  only  to  regulate  the  price  of  milk  used 
for  fluid  milk  purposes,  its  flndings  only  deal  with 
fluid  milk  supply  and  consumption  issues. 


comment  on  the  following  subjects  and 
issues: 

(1)  Farmer  costs  of  production,  including 
the  components  identified  by  CcHnpact 
Section  9(e),  and  the  pay  price  needed  to 
3rield  a  reasonable  rate  of  return  to  producers; 
and 

(2)  Prevailing  pay  prices  received  by  dairy 
formers  in  the  New  England  region;  and 

(3)  The  balance  between  production  and 
consumption  of  fluid  milk  products.^ 

A.  Issue:  Fanner  Cost  of  Production  and 
the  Pay  Price  Needed  To  Yield  a 
Reasonable  Rate  of  Return  to  Producers 

The  comment  received  makes  clear 
that,  despite  the  approach  of  Section 
9(e).  there  is  very  little  agreement  on 
what  "costs"  should  be  included  in  the 
cost  of  production,  and  even  how  they 
should  be  calculated.  Beyond  actual 
cash  costs,  there  is  considerable 
disagreement  over  whether  to  include  or 
exclude,  and  how  best  to  consider, 
depreciation,  family  living  costs,  return 
or  equity,  a  reasonable  value  for  the 
farmer's  own  labor,  and  debt  service. 
There  was  no  common  definition 
throughout  the  testimony  among 
farmers  or  economists.  Farmers, 
themselves,  ouite  frequently,  excluded 
the  value  of  their  owm  labor  and  or 
depreciation  in  calculating  their  own 
costs  of  production. 

The  diversity  of  comment  makes  clear 
the  difficulties  of  cost  of  production 
analysis.  Cost  of  production  can  and  do 
vary  ividely  from  farm  to  farm  and  year 
to  year.3  Even  one  commenter  who 
oppKJsed  the  adoption  of  a  price 
regulation  agreed  that  there  is  a  lack  of 
consensus  on  the  amounts  that  should 
be  considered  in  calculating  costs  of 
production.*  University  of  Vermont 
dairy  economist  Rick  Wackemagel 
suggests  the  difficulty  of  isolating  the 
cost  of  producing  a  himdredwei^t  of 
milk  fit)m  what  is  typically  a  diversified 
farming  operation,  and  that  any  such 
attempt  is  at  best  "an  approximation.' 

As  will  be  discussed,  despite  the 
diversity  of  their  analytical  approach, 
the  comments  do  reflect  near 
unanimous  agreement  on  at  least  three 
important  aspects  of  the  cost  of 
pniduction  equation: 

(1)  For  an  extended  period  of  time  prices 
have  not  covered  the  full  costs  of  production, 
however  defined. 

(2)  price  instability  has  caused  financial 
stress  and  made  it  impossible  for  formers  to 
plan  financially;  and 


>61  CFR  65604. 

^  See  December  19. 1996  hearing  transcript  (12/ 
19/96  HT):  Putnam  at  141. 148-49;  Stevens  at  15S- 
60;  Carlson,  at  232-34;  Buelow,  at  248:  Beach  at 
288-90:  Piatt,  at  292. 

*  Vetne.  1 2/19/96  HT  at  264-66. 

'  Wackemagel,  Compilation  of  January  2, 1997 
Written  Comment  (1/2/97  WC)  at  482-83. 


(3)  over  time,  net,  "mail  box"  price  levels 
received  by  formers  have  not  kept  up  with 
inflation. 

In  addition,  the  Compact  Conunission 
will  review  the  comments  relating  to  the 
structure  and  health  of  the  New  England 
dairy  industry. 

The  Compact  Commission's  review  of 
comment  under  this  section  includes  a 
comprehensive  siuvey  of  the  testimony 
and  comment  received  from  dairy 
fanners,  and  a  response  to  opposing 
comments  received.  The  Commission 
notes  that  very  few  conflicting 
comments  were  submitted  for 
consideration. 

(1)  Price  Insufficiency 

Commenters  indicated  again  and 
again  that,  in  general,  farmers  in  New 
England  had  done  a  good  job  of  holding 
down  costs  of  production  in  response  to 
flat  milk  prices  by  increasing 
productivity  and  efficiency.'  According 
to  one  survey  of  New  England  farmers, 
however,  thiis  efficiency  and 
productivity  has  not  equated  to 
profitability.  According  to  the  survey 
conducted  by  the  Farm  Oedit  Services, 
forty-two  percent  of  the  farms  had  a 
ncttative  (xsh  margin  in  1995.' 

This  survey  included  seventy-three 
New  England  farmers  who  participate  in 
Agrifax,  a  financial  accounting  service 
provided  to  farmers  by  local  Farm 
Credit  Associations.  Despite  the 
relatively  small  size  of  the  survey 
sample,  the  results  are  useful  to  the 
Commission  because,  according  to  the 
authors,  survey  participants  are 
generally  larger  and  perhapts  better 
managed  than  the  average  dairy  farm  in 
New  England.  The  siuvey  indicates  that 
the  average  adjusted  cost  of  producing 
milk  by  New  England  farms  in  this 
survey  in  1995  was  $15.37  per 
hundredweight,  when  including  a  4% 
rate  of  return  on  equity.  Before  the  4% 
rate  of  return  on  equity  the  net  cost  of 
production  was  14.25.' 

Smith  concludMl 

When  you  consider  the  average  price 
received  by  formers  in  our  survey  for  New 
England  was  $13.70  per  himdredweight  in 
1995,  it  is  not  surprising  that  many  dairy 
forms  are  having  financial  difficulty." 

There  was  also  abundant  evidence  in 
the  record  that  costs  of  prtxluction  for 
1996  will  likely  be  as  high  or  even 
higher  than  in  1995  and  again  not  be 
covered  by  the  price  received.  Jim 
Putnam,  a  Senior  Vice  President  with 
First  Pioneer  Farm  Oedit  Bank,  for 


•  See  DeGues,  1/2/97  WC  at  74:  Sciabarrasi.  1/2/ 
97  WC  at  309:  and  Smith,  12/17/96  HT  at  36. 

'  See  Smith.  12/17/96  HT  at  36. 

•  See  Smith.  12/17/96  HT  at  36. 

•Smith,  12/17/96  HT  at  36. 
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example,  testlGed  that  he  "would 
estimate  probably  a  dime  or  more  higher 
in  96"  primarily  as  a  result  of  a  29% 
increase  in  purchased  feed  prices  which 
can  account  for  up  to  50%  of  the  cost 
of  production  in  New  England.^"  The 
average  1996  mailbox  price  in  New 
England  vras  measured  as  $14.25, 
leaving  a  shortfall  of  over  $1.00,  against 
this  commenter's  estimated  cost  of 
production. 

Farmers  consistently  referred  to  the 
fact  that  low  farm  prices  made  it 
difficult  for  them  to  reach  their  "break- 
even" point,  let  alone  generate  any 
meaningful  return.**  As  one  witness 
testified: 

I  have  two  young  children  and  she'll  say 
gee.  Dad.  we've  had  a  break-even  for  less 
price  this  year  for  a  lower  milk  price  and  let's 
go  out  and  eat  and  I've  got  to  explain  to  her 
that  when  you  l»eak  even,  you  don't  eat, 
that's  just  paying  the  operating  expenses  and 
says  nothing  about  investing  in  your  business 
and  making  it  a  long  range  coYRmitment.^^ 

Other  farmer-witness  testified  that 
they,  themselves,  were  living  below  the 
poverty  line  and  were  eUgible  to 
participate  in  the  WIC  program.  ^^ 

The  result  of  these  depressed  prices 
and  the  inability  to  make  ends  meet 
will,  according  to  one  commenter,  cause 
fanners  to  "tighten  their  belt"  or 
"hunker  down"  and  "wait  out  the  point 
in  time  when  they'll  go  back  to 
breakdown."  **  Farmers,  thus,  are 
struggling  to  make  ends  meet. 

The  testimony  and  comments  also 
made  clear  that  this  failure  of  milk 
prices  to  cover,  or  even  meet,  the  costs 
of  production  is  not  a  short-lived 

[>henomenon,  but  rather,  is  part  of  a 
ong-term  trend  that  extends  back  into 
the  mid-1980s.  Numerous  studies, 
which  were  corroborated  by  substantial 
anecdotal  evidence  from  fanners, 
documented  the  chronic  price 
insufficiency  over  the  last  decade. 

The  USDA  Economic  Research 
Service  estimates  that  during  the  1985 
to  1990  period,  cash  receipts  of 
Northeastern  dairy  fanners  rose  from 
$13.96  to  $16.00  per  hundredweight 
while  the  cost  of  production  jiimped 
fit>m  $12.06  to  $16.46.  In  1990,  dairy 
fanners  in  the  Northeast  average  a  net 
loss  of  .46  cents  per  hundredweight  of 
milk  sold.*' 

Several  other  studies  reached  similar 
conclusions.  For  example,  in  a  study 


'•Putnam.  12/19/96  HT  at  148-149:  see  also 
Smith.  12/17/96  HT  at  36:  Andivw,  1/2/97  WC  at 
S. 

"  See  MaMn.  12/17/96  HT  at  87:  d'Boer.  12/17/ 
96  at  192:  Putnam.  12/19/96  HT  at  144-45, 146. 
"Holme*.  12/17/96  at  93. 
"See  Mason.  12/17/96  HT  at  85-86. 
•4  Putnam.  12/19/98  at  147-48. 
»  PaUue,  1/2/97  W/C  at  274. 


commissioned  by  the  Maine  Milk 
Commission  submitted  by  Mike  Wiers, 
the  Commission's  Chair,  economists 
Robert  MilUgan  and  Wayne  Knoblauch 
analyzed  total  costs  of  production  (cash 
costs,  depreciation,  a  5%  return  on 
equity,  and  a  return  on  the  fanner's 
labor)  in  Maine  and  the  five  Southern 
New  England  states  of  Vermont,  New 
Hampshire,  Massachusetts,  Connecticut 
and  Rhode  Island — ^the  six  Compact 
states.  They  found  that  for  Maine  the 
total  costs  of  production  per 
hundredwei^t  to  be  $17.24  in  1982  and 
$17.17  in  1987.  For  the  Southern  New 
England  States,  the  costs  were  $16.65 
and  $16.62  respectively.*"  For  these 
years,  the  Market  Administrator's 
Report  indicates  that  the  blend  prices 
for  Order  1,  2k)ne  21  were  $13.61  and 
$12.56,  reflecting  pay  prices  below  the 
costs  of  production. 

University  of  Vermont  Extension 
economist  Rick  Wackemagel  submitted 
a  study  which  relief  upon  an  analysis  of 
farm  income  and  expense  data  from 
Agrifax  and  ELF  AC  farms  to  estimate 
costs  of  production  for  1988  through 
1990.  The  costs  considered  included 
cash  operating  expenses,  capital  costs 
(other  than  land)  and  the  labor  provided 
by  the  farm  family;  they  did  not  provide 
for  any  return  on  the  owner's  equity  in 
land.  According  to  this  study,  net  costs 
of  production  on  these  Vermont  farms 
in  1988  were  about  $13  per 
hundredweight.  In  1990,  they  had  risen 
to  $15  per  hundredweight.*^  By 
comparison,  the  Market  Administrator's 
Report  indicates  blend  prices  for  1988 
and  1990,  Order  1,  Zone  21  were  $12.22 
and  $13.95,  respectively.  This  study 
again  confirms  the  fact  that  prices  were 
inadequate  to  enable  fanners  to  meet  the 
break-even  point. 

Economist  Neil  Felsue  submitted 
another  study  of  the  costs  of  production 
in  Vermont,  conducted  by  the 
Community  Development  and  Applied 
Economics  Department  at  the  University 
of  Vermont.*"  This  study  analyzed  cost 
of  production  by  considering  all  cash 
expenses,  capital  replacement  costs,  and 
unpaid  farm  labor,  using  a  hired  wage 
rate.  For  1990,  the  study  found  the 


■■In  reply  comment.  Bill  Gillmeister  indicated 
that  the  higher  cost  of  production  in  southern  h4ew 
England  was  a  significant  issue  that  must  be 
addressed.  See  Gillmeister,  Reply  Comment,  (RC) 
April  9. 1997.  The  Conomission  agrees  that  the  loss 
of  milk  supply  nearest  to  the  population  centers  is 
an  issue  of  utmost  concern,  and  the  reasons  for  this 
particular  decline  should  be  most  carefully 
scrutinized.  As  described  at  footnote  3.  the 
Commission  has  concluded  that  it  should  initiate  a 
regional  cost  of  production  study  by  the  close  of  the 
regulation  adopted  under  this  rule.  The 
comparative  costs  of  production  writhin  the  region 
will  be  a  key  part  of  this  analysis. 

"Wackemagel,  1/2/97  W/Cat  515. 

'•PeUue  1/2/97  W/C  at  282. 


average  cost  of  production  to  be  $14.33 
per  hundredweight,  or  about  $0.67  less 
than  the  Wackemagel  study 
determination.  When  the  economic  or 
"full  ownership"  costs  of  production 
was  analyzed,  however,  which  included 
a  residual  return  to  management  and 
risk,  the  measurement  of  cost  of 
production  ballooned  to  an  average  of 
$16.41  per  hundredweight.  This 
determination  is  substantially  higher 
than  the  Wackemagel  analysis  and  well 
above  the  reported  blend  price  of  $13.95 
for  the  year. 

The  Pelsue  study  also  determined  that 
nearly  two-thirds  of  the  surveyed  farms 
had  negative  residual  returns.  The  study 
concluded,  that  "(m]ore  than  half  of  the 
survey  farms  had  economic  costs  of 
production  that  exceeded  their  receipts. 
This  implies  that  if  current  market 
conditions  do  not  improve,  those  farms 
may  find  it  hard  to  continue  operating 
in  the  long  run."*' 

Vermont  Department  of  Agriculture 
economist  Reenie  De  Geus  provided 
testimony  indicating  that: 

In  1995,  the  most  recent  year,  costs  of 
production  averaged  $14.06  for  the  group. 
(Vermont  Dairy  fumers)  This  is  $0.83  lower 
(sic)  than  the  actual  milk  prices  received  of 
$13.23.  In  fact,  in  each  of  the  last  5  years, 
milk  price  received  was  lower  than  the  cost 
of  production  by  an  average  of  $1.08.*" 

Finally,  as  mentioned  above,  there 
was  near  unanimous  testimony  frt>m 
farmers  that  price  levels  were 
inadequate  to  enable  them  to  cover  their 
costs  of  production.  As  one  commenter 
summarized,  the  result  of  these 
chronically  depressed  prices  will  be 
"attrition.''^* 

The  evidence  submitted  to  the 
Commission  regarding  the  inadequacy 
of  prices  paid  to  farmers  currently  and 
over  an  extenTled  period  of  time  is 
persuasive.  Although  the  degree  of  the 
price  inadequacy  varies  from 
commenter  to  commenter,  the  evidence 
supports  the  conclusion  that  costs  of 
production  exceed  prices  paid  to 
farmers.  ^^ 

(2)  Price  Instability 

Abundant  testimony  in  the  record 
indicates  that  price  instability,  and  wide 
fluctuations  in  the  price  of  milk,  were 
significant  sources  of  financial  stress  for 
the  dairy  industry.  These  wide 


••Pelsue.  1/2/97  W/C  at  282. 

»>De  Geus.  1/2/97  WC  at  74. 

'>  Putaam.  12/19/96  HT  at  148. 

*'The  Commission  again  notes  the  disparities  in 
study  methodologies.  While  repeating  its  belief  in 
the  broad  breadth  and  strength  of  these  studies  for 
the  conclusion  that  current  prices  are  not  covaring 
costs  of  production,  the  Commission  also  has 
identified  the  need  for  a  uniform,  regional,  cost  of 
production  study,  to  be  initiated  before  the  close  of 
the  regulation  imposed  by  this  rule. 
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variations  in  price  made  it  difficult  for 
fanners  to  make  good  business  decisions 
and  to  plan  financially.  Robert 
Wellington,  Vice  President  of  Agri- 
Marie,  testified  that: 

*  *  *  data  from  the  New  England  Market 
AdministratCM''s  office  show*-*-*the  price 
volatility  exhibited  in  the  past  12  months  is 
triple  that  experienced  in  1981  and  much 
larger  than  most  of  the  1980's  and  nearly  all 
of  Die  1990's.  This  combination  of  lower 
prices  with  unpredictable  volatility  has  made 
business  planning  nearly  impossible  and  has 
put  severe  financial  strain  on  most  £arms. " 

Robert  Smith  of  the  Farm  Qedit 
System  testified  with  respect  to  price 
instability  that: 

The  volatility  in  milk  prices  makes  it  very 
difficult  for  fanners  to  effectively  plan  and 
make  the  type  of  investment  necessary  to 
position  themselves  for  the  future.  The 
Commission  can  play  a  major  role  in  helping 
to  reduce  this  volatility  through  establishing 
a  highw  minimum  Class  I  price.  This  will 
help  keep  farmers  and  land  in  business  and 
maintain  a  stronger  agriculture  industry  in 
New  England  for  future  generations.  It  will 
enable  dairy  fiumers  to  make  necessary 
investments  to  enhance  efficiencies  and  will 
benefit  communities  with  enhanced 
economic  activity.  ** 

Comments  from  farmers  expressing 
frustration  over  the  wide  swings  in  milk 
prices  were  abundant  and  adamant. 
Tom  Magnant,  a  dairy  fanner  frxMn 
Franklin  Vermcmt  testified:  "We  find  it 
very  difficult  to  make  ends  meet  with 
the  milk  prices  that  fluctuate  between 
$11.00  and  $15.00  a  hundredweight."  » 

Jeffivy  Holmes,  a  farmer  fitmi 
Langdon,  New  Hampshire  testified  that: 

I  think  oae  of  the  key  things  that's  going 
to  be  gained  from  this  potential  floor  price 
and  Mr.  Smith  alluded  to  that  is  the  stability 
of  the  price  to  the  producer.  We  have  no  say 
in  what  we  get  and  that's  been  true  for  years 
and  yean,  but  in  this  day  and  age  of  ti^t 
margins  we  really  need  to  plan  on  a  certain 
price.  We're  making  honowing  decisions  on 
variations  of  ten,  twenty  and  thirty  cents  a 
himdred  and  the  last  two  months  we 
drof^ied  2  dollars  and  I  don't  know  what  the 
figure  is— $2.50  widi  a  little  over  a  month 
warning  that  was  coming  and  it's  really  a 
farce  that  we  have  to  make  long  range  pLuu 
based  on  that  type  of  marketplace.  >* 

Jim  Jenks,  a  farmer  fit>m  Dtoville, 
Vermont,  testified: 

I  regret  that  I'm  not  a  mon  prudent 
businessman  but  one  thing  I  know  is  if  we're 
going  to  make  a  good  decision  with  respect 
to  putting  my  family's  equity  on  the  line,  we 
need  to  know  something  about  the  stability 
of  our  markets  and  our  hiture.  So  with  regard 
to  the  Compact  Commission  and  the  price 
that  they  could  set  one  thing  that  we're    . 


really  looking  for  is  stability.  We  need  price. 
And  there's  a  lot  of  other  factors.  But  stability 
and  a  price  that  goes  with  it  is  really 
critical.*' 

Ralph  KA:Nall,  a  dairy  farmer  and  a 
Director  of  the  Vermont  St.  Albans 
Cooperative  Creamery  testified  that: 

Price  stability  is  the  greatest  potential 
benefit  of  the  Compact  Within  our  own 
business  costs  have  increased  dramatically  in 
the  last  five  years.  The  improvements  or 
expansions  have  been  difficult  to  justify  or 
prepare  for  with  the  fluctuations  of  the  {nice 
paid  for  milL  I  frdly  support  the  Compact 
and  its  potential  to  stabilize  the  milk  price 
to  allow  my  business  to  plan  its  futnn.'* 

Charles  Telly,  a  dai^  fianner  ttom 
Dunstable  Mass  testifying  on  behalf  of 
the  National  Grange:  "I  am  increasingly 
concerned  about  the  fluctuating  prices 
*  *  *  It  is  difficult  for  me  to  plan  out — 
to  finandally  plan  out  my  future  three, 
five  or  ten  years  in  advance  because  of 
the  uncertainty  I  face  each  month  with 
the  ever  changing  milk  price".^ 

These  comments  are  persuasive,  and 
they  demonstrate  the  need  for  price 
stability  in  the  region  in  order  to  avoid 
the  hannful  effects  of  price  volatility. 

(3)  Failure  of  Milk  Prices  to  Account  for 
Inflation 

Both  econranists  and  Cumers 
identified  the  fiiilure  of  milk  prices  to 
keep  up  with  inilati(m  as  a  factor 
contributing  to  farm  financial  stress.  A 
recent  study  conducted  and  submitted 
by  Univearsity  of  Vermont  dairy 
economist,  Rick  Wackemagel  presented 
a  comprehensive  analysis  of  the  impact 
of  these  two  variables — price 
insufficiency  and  inflation — upon  farm 
profitability. 90  Because  of  its 
compr^oisive  approadi,  the 
Ccraunission  finds  this  study  persuasive 
and  relies  on  it  extensiv^y. 

The  Wackwnagel  study  analyzes  the 
economic  effects  of  three  di£ferent  price 
trajectoiies  for  two  diffiarent  farm 
sizes — an  80  cow  herd  and  a  350  cow 
h«d.  Wackemagel's  first  trajectory  used 
a  macro-eccxioraic  model  developed  by 
the  Food  and  Agriculture  Policy 
Research  Institute  (FAPRI)  for  1997 
modified  to  reflect  local  price  levels  and 
jrields  as  a  base.  The  base  scenario  is 
premised  upon  a  Class  I  price  of  $16.17 
per  himdredweight  at  Zixie  21  and  a 
blend  price  of  $14.70  pa- 
hundredweight.  Under  this  scenario, 
both  farms  operate  at  low  to  modest 
levels  of  profitability.  They  are  stressed 
financially  during  several  periods  of 
price  instability  and  by  a  general 


"Wellington.  3/3X/97  AC 

*4Smllh,  12/17/96  at  38. 
"Magnant,  12/17/96  at  227. 

**Hohiia*  12/17/96  at  92-93. 


>' Jenks,  12/17/96  HT  at  153. 

^McNaU.  12/17/96  HT  at  221. 

"Telly,  12/19/96  HT  at  123. 

*•  Wackemagel.  1/2/97  W/C  at  487  et  »»q. 


downward  trend  in  price,  however.  The 
financial  results  for  these  two  farm  sizes 
are  "marginal  to  stmiewhat 
imattractive"  at  these  price  levels, 
providing  "an  extremely  modest  return 
on  investment  of  0.4  to  3.0%".'* 

The  second  trajectoiy  attempts  to 
moderate  price  instabiUty  by  holding 
the  Class  I  price  constant.  Wackemagel 
estimates  that  the  Class  I  price  accounts 
for  about  forty  percent  of  the  variation 
in  the  blend  price  and  that  stabiliziBg 
the  Class  I  price  could  potentiaUy 
reduce  the  variability  of  the  blend  price 
by  about  half.  The  economic  impact  of 
this  approach  upon  hnn  income  and 
survival,  however,  was  similar  to  the 
base  (first)  trajectory,  suggesting  that 
price  instabiltty  is  not  the  only  factor 
placing  financial  stress  on  these  fenning 
operations.  Inflation,  was  a  fector  as 
well,  as  Wackemagel  explains:  "The 
Qxisumer  Price  Index  (CPI)  shows  a 
third  source  of  financial  stress  for  these 
ferms,  inflation.  In  contract  to  its  steady 
upward  progression,  the  first  two 
trajectories  have  downward  trends. '^ 

Wackemagel's  third  price  trajectoiy 
raises  the  Class  I  price  to  $17  per 
himdredweight  (Zone  21),  yielding  a 
project  blend  price  of  $15.45,  and 
increases  the  Class  I  price  by  one-half 
the  rate  of  inflation  in  subsequMit  years. 
This  price  trajectory  has  the  ^eatest 
positive  impact  on  retention  of  equity, 
net  ferm  income  and  survivability,  even 
though  its  upward  slope  is  less  than  that 
of  the  CPI. 

Farmers  also  identified  inflation  as  a 
significant  source  of  financial  stress. 
EHeo  Paradee,  a  dury  farmer  from 
Grand  Isle.  Vermont  testified  that: 

Since  1985,  our  piupeiily  taxes  have 
increased  two  hundred  percent  Our  grain 
costs  have  increased  one  hundred  percent 
And  our  utility  costs  have  increased  one 
hundred  and  twenty  five  percent.  In  IMS, 
the  avenge  blend  price  for  Zone  25  wres 
$12.57  per  huodredwei^t  In  1995,  the 
average  blend  price  was  $12.56  per 
hundredweight  Essentially,  there  has  been 
no  incTMse  in  the  blend  price.  If  the  price  of 
milk  had  kept  pace  with  inflatiaa,  it  would 
be  ^ipnudmately  $26  per  humhredweight*' 

Ralph  McNall  cmnmenting  on  his 
own  (urn  finances  and  inflation  said: 

*  *  *  utility  cost,  electricity,  for  example, 
has  gone  from,  in  the  year  1991  it's  gone  from 
$3,600  to  $5,800  for  an  increaae  <rf  Sty  two 
percent 

Purchased  bed  is  another  example — 
$37,000  to  $76,000  fcx-  an  increase  of  one 
hundred  and  five  percent  Fertilizer — $4,900 
to  $8,100  for  an  increase  of  sixty  six  percent 
.  .  .  It  is  important  to  note  that  steps  have 
been  taken  to  reduce  electricity  coets.  far 


"  Wackani^el,  1/2/97  W/C  at  473. 
"  Wackam^el.  1/2/97  W/C  at  473. 

xParMka.  12/17/96  HT  at  232. 
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instance  through  plate  coolers  and  heat 
reclaimers  within  the  milk  house  and  yet  as 
I  said  before  the  cost  went  up  fifty  percent. 
Reliance  on  purchased  fertilizer  has  been 
reduced,  supposedly,  through  the  installation 
and  utilization  of  liquid  manure.^ 

John  Mordasky.  dairy  fanner  and 
Le^slator  from  Stafford,  Connecticut, 
said: 

I  lost  from  eight  to  ten  thousand  dollars  a 
year  in  the  last  four  years  and  I  feel  that  this 
has  come  about  because  the  relative  price  of 
milk  has  stayed  the  same.  Fuel  has  gone  up. 
grain  has  jumped  out  of  sight  and  it  just — 
all  the  other  costs  that  are  involved — 
equipment,  parts — have  gone  very,  very,  high 
and  they're  not  relative  anymore.^* 

(4)  Structure  and  Health  of  the  New 
England  Dairy  Industry 

The  comment  received  also  makes 
clear  the  devastating  impact  that 
chronic  price  insufficiency,  price 
instability,  and  the  failure  of  milk  prices 
to  keep  up  with  inflation  over  the  last 
decade  has  had,  and  will  continue  to 
have,  on  the  structtire  and  health  of  the 
New  England  dairy  industry  absent 
intervention  through  regulation  by  the 
Compact  Commission.** 

According  to  the  extensive  testimony 
by  University  of  New  Hampshire 
Extension  Specialist  Michael 
Sdabarrasi,  the  character  of  the  New 
England  dairy  industry  is  still 
predominantly  family  owned  and 
operated,  made  up  of  mostly  small  to 
medium  sized  producers,  and  is  heavily 
dependent  on  family  labor.^' 
Maintenance  of  this  market  structure 
premised  on  family  farms  is  precisely 
the  express  purpose  of  the  Compact.  See 
Compact  Article  I,  §  !.'• 

Mr.  Sciabarrasi's  conclusions  were 
corroborated  by  much  of  the  evidence 
adduced  at  the  hearings.  There  is 
abimdant  evidence  that  mtmy  of  the 
region's  farms  are  small  to  medium- 
sized.  Likewise,  there  is  substantial 
anecdotal  evidence  of  heavy 


MMc^4all.  12/17/96  HT  at  222  and  223. 

"Mordaaky.  12/19/06  HT  at  12. 

>*One  ccHmnentCT  felt  that  the  Coininisaion 
should  not  take  action  becauae  be  believed  that 
other  region!  of  the  country  were  loting  dairy 
fanners  at  a  taater  rate  than  New  England.  See 
Tipton.  WC  1/2/97  at  462.  A  finding  tliat  New 
England  i*  losing  farmers  faster  than  any  other  part 
of  the  country  is  unneceaaary  to  wtahiiihlng  an 
OT«r.onler  price  regulation. 

"SaJbumi.  1/2/97  WC  at  309. 

*■  Three  comroentew  expressed  the  opinion  that 
the  market  should  be  left  to  work  vrithout 
regulation,  even  if  this  meant  continued  farm  loas. 
(Baker.  12/17/96  HT  al  165.  Schnittkar.  1/2/97  WC 
at  313  and  Vetne.  12/19/96  HT  at  26«.)  As  one 
Cnmrnenter  recognized,  this  is  aaaantiaUy  a 
queetion  of  public  policy.  In  reaponae,  the 
Cammiaaioa  refers  to  tl^  Compact's  Statement  of 
Purpoee,  that  "dairy  brmara  are  eaeential  to  the 
region's  rural  communities  and  character"  and  are 
"an  integral  component  of  tha  ragiaa's  economy." 
Compact  Article  I.  $  1. 


dependency  on  family  labor,  much  of 
which  often  goes  impaid.^* 

The  testimony  of  Robert  Smith,  with 
the  Yankee  Farm  Credit  Bank  and  Farm 
Credit  of  Maine,  described  the  effect  of 
the  industry's  chronic  distress  upon  this 
basic  market  structure.  According  to 
Smith,  "The  number  of  dairy  farms  in 
New  England  declined  by  41%  over  the 
past  10  years.  (1985-1995)  During  this 
period  the  number  of  cows  has  declined 
24%,  total  production  has  declined  4% 
and  land  used  in  farms  fell  by  nearly 
6(X),000  acres."  **•  According  to  another 
commenter.  New  England  has  lost  dairy 
farmers  at  a  rate  of  about  40%  faster 
than  the  national  average,  between  1987 
and  1992.«» 

Statistics  dted  by  another  commenter 
indicate  these  problems  are  particularly 
severe  in  the  southern  portion  of  the 
Compact  region.  Massachusetts,  the 
most  populous  state,  has  seen  the 
greatest  effect,  showing  a  35%  decline 
in  cow  numbers  and  a  20%  decline  in 
milk  production  during  the  period  of 
1986  through  1995.  Each  of  the  two 
other  southern  New  England  states, 
Connecticut  and  Rhode  Island,  have 
also  shown  substantial  declines  in 
farms,  cow  numbers  and  production  See 
New  England  Agricultural  Statistics, 
1995-96,  USDA,  Page  68.'«2 

The  economic  literature  submitted 
into  the  record  addressing  this  issue 
likewise  concludes  that  inadequate  milk 
prices  threaten  the  long-nm  stirvival  of 
small  and  mediiun-sized  farms.  Quiroga 
k  Bravo-Ureta,  "Short-  and  Long-Run 
Adjustments  in  I>airy  Production:  A 
Profit  Function  Analysis,"  24  Journal  of 
Applied  Economics  607-16  (1992).*^  In 
this  study,  the  authors  extracted  data 
from  Vermont  f^rms  between  1966  and 
1988  and  applied  that  data  to 
econometric  models  to  test  the  effects  of 
milk  price  reductions  on  several  factors, 
including  farm  size.  The  results  of  their 
analysis  were  consistent  with  the  view 
that  low  milk  prices  threaten  the 
economic  viability  of  small-  and 
medium-sized  dairy  farms  in  the  short 
nu,  and  continue  the  trend  towards 
fiewer,  and  lai:ger,  dairy  farms  over  the 
long  run.  Yet,  it  is  precisely  this  fear  of 
continuing  attrition  among  the  region's 
small  rural  dairy  fiinners  that  led  to  the 
enactment  of  the  Compact,  and 
prompted  the  Commission  to  imdertaike 
this  proceeding.  See,  e.g.,  Compact,  Art. 
L§1. 


>*See  12/17/96  HT:  Maaon  at  67;  Olson  at  146: 
d'Boer  at  192. 

«"  Smith.  12/17/96  at  34. 

«>  Ed  Barron,  12/17/96  HT  at  6a 

«>WUliam  Zweigbaum.  U-NH  Extension  3/31/97 
AC 

«iBran>-Urela.  1/2/97  «VC 


(5)  Comments  and  Testimony  From 
Farmers 

In  the  language  of  economists,  the 
Commission  was  told  that  a  farm  can 
continue  to  operate  in  the  short  term 
only  if  market  prices  cover  variable 
costs.  In  the  long  term,  it  must  cover  the 
total  cost  of  production  and  marketing 
or  the  farm  will  cease  operating. 

(WC  282  Pelsue)  Farmers  were  more 
likely  to  describe  this  situation  as  living 
off  their  depreciation  or  living  off  their 
equity,  in  terms  evidencing  both 
frustration  and  humor. 

Connecticut  dairy  farmer.  Mavis 
Collins,  testified  that: 

People  in  fact  used  to  ask  us  "what  will 
you  do  with  all  the  money  from  selling  your 
development  rights"  and  we  jokingly  would 
reply.  "We'll  farm  until  the  money  is  all 
gone."  And  unfortunately,  that's  almost 
what's  happtened.  This  year  alone  we  had  to 
use  S24,000  of  our  savings  plus  SI  1.000  from 
creditors  in  order  to  keep  up  with  current 
bills.  •  •  •♦« 

Wendy  Kennedy  a  farm  wife  and 
owner  of  a  farm  accoimting  and  tax 
service  told  the  Commission: 

I  pulled  out  the  full  time  dairy  farmers 
from  my  files.  (25  files)  The  average  income 
from  their  Schedule  F  which  is  where  you 
report  farm  income  was  a  negative  S5,263  for 
last  year.  (1995)  •  *  *  With  a  negative 
bottom  line  of  S5,263  these  families  are  living 
off  their  depreciation  or  selling  off  their 
assets  to  live  *  *  *  You  can't  run  a  business 
like  that  and  be  in  business  next  year.*' 

Nowhere  was  the  gap  between  cash 
receipts  and  costs  of  production  more 
apparent  than  when  farmers  talked 
about  family  living  expenses  or  any 
return  for  their  family's  labor:  A 
Massachusetts  dairy  farmer  testified: 
"My  brother  Edward  and  I  milk  about 
one  hundred  cows  in  Westhampton. 
Mass.  Ed  and  I  take  a  draw  of  $300  per 
week  and  each  of  us  work  about  one 
himdred  hours  per  week  (6  a.m.-8  p.m. 
7  days).** 

Jan  d'Boer  who  milks  95  cows  with 
his  family  told  the  Commission:  "We 
looked  it  over  and  we  came  up  with 
about  35  hotu«  of  fomily  labor  a 
day  *  *  *  And  the  wages  per  hour  we 
came  up  with  after  we  figtired  it  all  out 
is  $2.55  an  hour."*' 

John  Potter,  a  Washington, 
Connecticut  dairy  farmer  "My  costs 
show  $7.17  to  produce  milk.  January 
through  November.  That's  not  including 
anything  for  family  living.  That  doesn't 
include  anything  for  depreciation  or 
paying  back  debt."  *• 


*4  Collins.  12/19/96  HT  at  S6. 

«  Kennedy,  12/19/96  HT  at  239-240. 
*•  Parsons.  1/2/97  WC  at  236. 
«'d'Bow.  12/17/96  at  192. 
4«PHt«.  12/19/96  HT  at  228. 
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Joanne  Reynolds,  nurse  and  farm 
wife:  "In  1996,  our  milk  price  averaged 
$14.88,  but  our  expenses  averaged 
$12.73.  These  expenses  do  not  reflect 
depreciation,  debt  principal  or  family 
living  expense.  What  other  segment  of 
society  works  4000  hours  a  year,  has  a 
$500,000  investment  and  is  basically 
living  off  of  depreciation."  *• 

John  Mordasky  testified  that:  "In  the 
last  four  years,  in  order  to  support  my 
wife  and  myself  we  lived  on  oiu* 
depreciation  and  my  legislative  pay."  "* 

fohn  Devine  of  Devine  farms  of 
Massachusetts  testified, "  *  *  *  we 
had  the  accountant  pull  off  the  facts 
from  April  to  November  and  we  had  a 
net  loss  of  $12,877.23."  51 

Wayne  Bissonette  a  dairy  fanner  from 
Hinesburg,  Vermont  told  the 
Commission  that: 

•  *  •  long  term  decisions  •  •  •  (are) 
becoming  increasingly  difficult  as  milk  prices 
swing  more  dramatically  with  no  apparent 
link  to  other  costs  and  market  fortes  •  •  • 
"1  consider  myself  to  be  a  fairly  efficient 
farmer,"  he  said,  "and  I  believe  that  I  could 
make  money  with  a  blend  price  of  $14.50. 
This  does  not  allow  for  much  return  on  my 
equity  but  at  this  level  I  would  be  paying 
income  tax." 

Alice  Allen  a  dairy  farmer  from  Wells 
River,  Vermont  said: 

In  1973,  when  my  husband  and  I  first 
began  shipping  milk,  we  were  receiving 
$7.50/cwt  (federal  Order  1)  for  milk.  We  were 
paying  S60  a  ton  for  excellent  quality  2nd  cut 
hay  and  $80  a  ton  for  20%  protein.  In  1996, 
we  are  receiving  $15.37/cwt  and  paying  $145 
a  ton  for  second  cut  hay  and  $250  a  ton  for 
20%  protein  concentrate.** 

Scott  Mason,  a  registered  jersey 
fanner  from  Coos  Coimty  testified  that: 


♦•Reynolds.  1/2/97  W/C  at  293. 
*«  Mordasky.  12/19/96  HT  at  10. 
»  Devine.  12/19/96  HT  at  220. 

»» Allen.  1/2/97  W/C  at  3. 


I'm  looking  at  a  break-even  cost  for  my 
farm  of  $14.31.  This  price  does  not  include 
any  figure  for  return  to  equity  ot  family  labor. 
So  14.31  is  I  work  70  hours  a  week  for 
nothing,  my  wife  works  approximately  30 
hours  a  week  on  the  farm  for  nothing,  and 
we  risked  every  last  penny  that  we  have  for 
no  return.** 

Leon  Berthiaume  the  general  manager 
of  the  St.  Albans  Cooperative  in  St. 
Albans  Vermont  testified  in  summary 
with  respect  to  the  members  of  his 
cooperative  that: 

*  *  the  average  size  farm  for  the  St.  Albans 
Coop  Creamery  produces  1.6  million  poimds 
of  milk  per  year  and  through  these  sfatistics 
[UVM  and  USDA]  we  know  the  net  cost  of 
production,  not  including  return  on 
investment  would  be  in  the  range  of  S13.50 
to  $14.25  per  hundredweight.** 

The  strength  and  consistency  of  the 
evidence  in  the  record  with  respect  to 
the  impact  on  fanners  of  their  inability 
to  cover  their  costs  of  production 
provides  stark  evidence  to  the 
Commission  of  the  severity  of  the 
problems  facing  the  region's  dairy 
farmers,  as  well  as  the  consequences  of 
inaction. 

B.  Issue:  Prevailing  Pay  Prices  Received 
by  Dairy  Fanners  in  the  New  Engjiand 
Region 

The  issue  of  the  pay  prices  received 
by  New  England  dairy  farmers  is 
important  because  it  bears  directly  on 
determining  the  necessary  level  of  any 
Compact  Over-order  Price  Regulation 
that  might  be  imposed. 

According  to  a  review  of  the  statistical 
data  and  the  comment  received, 
prevailing  form  prices  are  a  fimction  of 
two  computations:  federally  regulated 
uniform  (or  "blend")  prices  and  net  or 
"mailbox"  price. 


Statistics  published  by  the  Market 
Order  #  1  Administrator  provide 
comprehensive  and  complete  data  to 
address  the  first  part  of  this  issue— the 
market  structure  of  federal,  minimum, 
price  regulation.  These  statistics  are 
compiled  by  the  Market  Administrator 
as  part  of  the  regulation  of  the  federal 
order,  by  law,  and  are  published 
monthly,  annually,  and  in  ten-year 
compilation  form.  See  7  C.F.R 
§  100.3(c)(4),  (9).  They  serve  as  the 
common  basis  for  all  New  England 
regional  dairy  marketing  analysis  and. 
together  with  similar  statistics  supplied 
for  other  regions,  form  the  basis  for 
national  analysis.'' 

These  statistics  report  the  precise 
minimum  uniform  or  "blend"  prices 
paid  to  dairy  farmers  imder  federal 
regulation.  According  to  the  statistics, 
these  prices  are  annoimced  and  paid 
monthly,  using  one  himdred  poimds 
(cwt)  of  milk  as  the  unit  of  measure. 

General  managers  and  economists 
employed  l^  cooperatives  of  dairy 
farmers  which  operate  in  the  region 
described  in  comprehensive  detail  the 
integration  of  market  forces  at  work  In 
the  regulated  marketplace.  According  to 
these  comment ers,  farmers  receive  from 
the  marketplace  a  "mailbox"  or  net  pay 
price,  which  accounts  for  a  variety  of 
maiket  payments  received  and  costs 
incurred  for  the  sale  of  the  milk  they 
produce.  *• 

The  following  chart  illustrates  these 
two  price  computations  of  prevailing 
pay  prices  of  the  region's  dairy  farmere. 


*>  Mason,  12/7/96  HT  at  87. 
>«Berthiaiune,  12/17  HT  at  93  et  $eq. 


"  submitted  for  reference  by  De  Geus  and 
GilmeUter.  3/3/97  AC 

■•/Vccording  to  Wellington  et  al,  (AC  3/31/97) 
and  pursuant  to  federal  Market  Order  f  1.  the  cost 
of  traiuporting  the  Inilk  fluid  milk  from  the  farm  to 
the  processing  plant  is  a  key  coat  to  hrmers  which 
reduces  the  prevailing  bitn  price.  This  issue  is 
discussed  in  more  detail  in  the  next  finding  section. 


^ 
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C.  Issue:  The  Balance  Between 
Production  and  (Jonsumption  of  Fluid 
Milk  Products 

As  noted,  the  finding  analysis 
regarding  the  price  calculation 
simultaneously  accounts  for  the  level 
required  to  ensure  the  region's  local 
supply  of  fluid  milk  products  and  the 
amount  needed  to  cover  cost  of 
production.  Section  9(e)  of  the  Compact 
specifically  requires  the  Compact 
Commission  to  consider  the  balance 
between  production  and  consiunption 
of  milk  and  fluid  milk  products  in  the 

Tlated  area, 
quiry  imder  this  issue  assisted  the 
Commission  in  determining  whether  the 
region  presently  is  being  supplied 
locally  or  has  become  dependent  upon 
supply  bom  distant  sources, 
notwithstanding  any  present  price 
disparity  between  cost  of  production 
and  the  pay  price.  This  understanding 
allowed  the  Commission  to  determine 
the  degree  to  which  price  regulation  is 
needed  to  sustain  current,  sufficient, 
local  supply,  and  the  degree  to  which  it 
is  also  needed  to  encourage  and  ensure 
new  and  added  local  supply. 

According  to  data,  the  six  state.  New 
England,  region  draws  approximately 


seventy  percent  of  the  raw  product 
supply  needed  for  the  consiunption  of 
all  milk  products,  fluid  and 
manufactured,  fi-om  New  England 
farmers.  The  total  volume  of  milk 
supplied  for  the  region  is  approximately 
five  billion  poimds.  The  predominant 
remainder  is  supplied  by  New  Yoii: 
fanners,  who  have  traditionally  made 
up  a  substantial  portion  of  the  New 
England  milkshed.  Less  than  three 
percent  of  the  raw  milk  supply  for  the 
New  England  market  is  produced 
outside  of  the  six  state/New  York 
milkshed. 

According  to  the  Market  Order 
statistics,  approximately  fifty  percent  of 
this  raw  product  milk  supply  is 
processed  for  consumption  as  fluid,  or 
drinking  milk,  in  the  New  England 
region.  The  raw  product  supply  for  this 
in-region  fluid  production  and 
consumption  draws  from  both  the  New 
England  and  New  York  farmers 
comprising  the  New  England  milkshed. 
At  present,  approximately  98  percent  of 
the  fluid  milk  products  consumed  in  the 
region  are  produced  by  fluid  processing 
plants  located  in  New  England.  The 
remaining  two  percent  of  fluid  milk 
consumption  is  supplied  by  packaged 


milk  products  imported  by  plants 
nearby  to  New  England.  A  small 
percentage  of  the  in-region  fluid 
production  is  similarly  exported  for 
consiunption  in  the  immediate  areas 
adjacent  to  New  England. 

The  Market  Order  statistics  also 
describe  with  particularity  that  the 
remainder  of  the  raw  product  milk 
supply  is  processed  within  New 
England  into  manufactured  dairy 
products.  In  contrast  to  fluid  milk 
products,  these  manufactured  dairy 
products  are  consumed  both  within  and 
outside  the  New  England  region. 

It  is  universally  understood  that  the 
same  raw  product  supply  can  be  used 
for  both  fluid,  processing  and 
manufacturing  piuposes.  Given  this 
substitutability,  and  assuming  reliance 
upon  farmers  in  New  York  State  as  part 
of  the  milkshed,  the  Commission 
concludes  that  New  England  is,  overall, 
presently  in  stable  balance  of  regional 
production  and  consumption  of  fluid 
milk  products. 

At  the  same  time,  the  Mariiet  Order 
statistics  describe  a  marked  decline  in 
production  over  time  in  every 
individual  New  England  state  except 
Vermont.*' 


Receipts  of  Milk  From  Producers,  By  States 

(Thousand  Pounds] 


Year 


1966. 

1986 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1995 

1996 


CT 


594,785 
574,279 
541,118 
515,512 
502,716 
494.619 
504,516 
525,702 
504,282 
491,495 
487,493 
457,230 


Me 


345,956 
333.124 
293,373 
262,059 
217,437 
216,586 
253,383 
260,759 
288.776 
296,500 
346,443 
388.684 


540,143 
506,773 
450,524 
418,055 
400.105 
407,704 
412,990 
427,407 
424,836 
398,271 
400,501 
388,227 


NH 


338.028 
343,806 
301,738 
281,403 
268.453 
280,201 
294,185 
307,159 
310.463 
299,911 
314,610 
312,293 


NY 


1,284,015 
1,280331 
1,313,635 
1,391,994 
1388,680 
1,455,463 
1345,890 
1360,245 
1,443,447 
1,283,684 
1,417,034 
1,459,469 


RI 


39,722 
36,912 
36,198 
34.490 
29.65t 
29,805 
30,056 
28353 
28,266 
27,161 
28,536 
26350 


VT 


2,256395 
2,266,222 
2,236,238 
2,214,116 
2,167,758 
2,229,961 
2268,174 
2367,566 
2.345,423 
2,301,044 
2,375318 
2,350348 


Source:  New  England  Market  Order  Administrator's  Statistical  Summaries. 

Milk  Marketed  by  Producers:  Sold  to  Plants  and  Dealers:  by  State 

[MMion  Pounds] 


Source:  MILK:  Annual  Quantities  Used  and  Mariceted  by  Producers,  1986-1995  New  England  Agricultural  Statistics,  1995-1996. 


"  See  also  New  England  Agriculture  statistics, 
submitted  by  William  Zweigbaum,  A/C  3/31/97. 


Al  States 


5,399,244 
5341,447 
5.172,624 
5.117.629 
4,974,803 
5,114.341 
5,309.194 
5.477,691 
5,345.493 
5.098,521 
5,370.135 
5.383.101 


YR 

CT 

ME 

MA 

NH 

RI 

VT 

Total  NE 

1986  - 

575 
540 

670 
654 

535 
480 

362 
314 

36.0 
36.0 

2406 
2370 

4583.0 

1987  .... 

4385.0 

1988  .... 

515 

620 

437 

296 

35.0 

2350 

4253.0 

1989  .... 

; . 

500 

585 

422 

286 

30.0 

2295 

41 18.0 

1990  ..„ 

.„„ . „^^ 

495 

590 

436 

297 

.30.2 

2330 

4178.2 

1991  .... 

_„_ 

505 

600 

440 

313 

33.4 

2370 

4261.4 

1992  .... 

, „ 

526 

623 

454 

328 

323 

2474 

4437.3 

1993  .... 

■ 

527 

645 

452 

320 

31.9 

2470 

4445.9 

1994  .... 

514 
508 

621 
625 

431 
426 

308 
322 

31.2 
32.1 

2422 
2507 

4327.2 

1405  .... 

4420.1 
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-  This  statistical  picture  of  decline  is 
fiuther  contiborated  by  the  previously 
dted  testimony  of  Smith  and  Baron. 
According  to  Smith,  "The  number  of 
dairy  farms  in  New  England  declined  by 
41%  over  the  past  10  years.  (1985-1995) 
During  this  period  the  number  of  cows 
has  declined  by  24%,  total  production 
has  declined  4%  and  land  used  in  farms 
fall  by  nearly  600,000  acres."  »• 
According  to  another  commenter.  New 
England  has  lost  dairy  fanners  at  a  rate 
of  about  40%  faster  than  the  national 
average,  between  1987  and  1992.'* 

According  to  statistics  dted  by 
another  conunenter,  problems  are 
espedally  severe  in  the  southern 
pcNTtion  of  the  Compact  region. 
Massachusetts,  the  most  populous  state, 
has  seen  the  greatest  effect,  showing  a 
35%  decline  in  cow  numbers  and  a  20% 
decline  in  milk  production  during  the 
period  of  1986  through  1995.  Each  of 
the  two  other  southern  New  England 
states,  Connecticut  and  Rhode  Island, 
have  also  shown  substantial  dedines  in 
Carms,  cow  numbers  and  production."" 

Another  commenter  indicates  that 
milk  production  in  New  York  state,  the 
supplemental  porticm  of  the  New 
England  milkshed  has  also  declined. 
Qting  USDA  statistics,  this  commenter 
states  that  "New  York  milk  production 
was  down  4  percent  in  February  1997 
compared  to  one  year  ago.""* 

This  commenter  also  indicates  that 
the  milkshed  has  expanded  in  area  as 
production  doser  to  the  production 
centers  has  declined: 

The  milk  supply  area  for  the  New  England 
market  has  steadily  increased  over  time  as 
dairy  fanners  in  the  region  have  gone  out  of 
business.  When  the  New  England  Order  %vas 
(womulgated  more  than  twenty  years  ago,  the 
supply  area,  or  milkshed.  covered  all  the  six 
New  England  states  and  a  dozen  or  so  eastern 
New  York  counties.  Recent  information 
provided  by  the  Market  Administrator's 
Office  shows  that  the  New  England  market 
now  receives  milk  from  thirty  four  New  York 
counties  as  far  west  as  Ontario  County. 
Ontario  County  is  about  360  miles  distance 
from  Boston.  This  distant  milk  is  primarily 
needed  to  satisfy  the  daily  Qass  I  needs  of 
New  England  bottlers  during  the  peak 
demand  period  in  late  summer  and  Call  when 
schools  go  back  into  session  and  milk 
supplies  are  seasonably  at  their  lowest  level. 
The  New  England  milkshed  has  increased  in 
size  by  approximately  10  miles. "^ 

From  the  comment  and  statistics, 
therefore,  the  Compad  Commission 
concludes  that  production  and 
consumption  in  New  England,  though 


"•Smith.  12/17/96  HT  at  34. 
»»B«rron.  12/17/96  HT  at  60. 
••See  New  England  Agricultural  SUtistics,  199S- 
96.  USDA,  Page  68. 
•>  Wellington  et  al.  3/31/97  AC  at  6. 

•i  Wellington  M  al.  3/31/97  AC  at  6. 


presently  in  balance,  are  operating  in  a 
balance  that  is  under  tremendous  stress. 
The  supply  most  local  to  the  population 
centers,  or  that  provided  by  southern 
New  England  farms,  has  been  greatly 
diminished  and  is  in  fact  disappearing. 
Production  at  the  outer  reaches  of  the 
milkshed  has  been  able  to  replace  this 
loss  of  the  most  local  supply.  Yet  this 
more  distance  supply  is  itself  under 
stress  and  is  in  fad  in  decline,  causing 
the  outer  boundaries  of  the  milkshed  to 
be  expanded. 

The  Compad  Commission 
consequently  concludes  that  the  present 
stress  on  the  balance  between  the 
region's  production  and  consumption 
must  be  relieved  if  the  region  is  to 
continue  to  be  provided  an  adequate, 
local  supply  of  fluid  milk.  The 
Commission  condudes  that  the  present 
balance  likely  will  not  be  maintained 
and  could  soon  begin  to  significantly 
erode,  which  would  threaten  the 
region's  supply,  if  the  stress  is  not 
reheved.  To  ensure  a  continuing 
balance,  the  present,  local  supply  must 
at  least  be  stabilized,  if  not  increased. 
Furthermore,  the  present,  distant  supply 
itself  must  be  stabilized  as  well,  to 
ensure  that  the  milkshed  does  not  reach 
further  west. 

D.  Summary  Analysis  of  Costs  of 
Production  and  Sufficient  Price 

Based  on  this  summary  of  comment 
and  analysis  under  issues  (1),  (2)  and  (3) 
above,  the  Commission  condudes  the 
chronic  loss  of  dairy  operations  in  the 
region,  and  thereby  the  stress  on  the 
region's  local  supply  of  milk,  is  a  dired 
result  of  the  volatility  of  farmer  milk 
prices  and  their  chronic  insufficiency, 
induding  the  failure  of  prices  to  adjust 
for  inflation. 

The  Commission  further  concludes, 
accordingly,  that  price  regulation  is 
necessary  to  address  the  chronic  pricing 
problems  and  to  continue  the  assurance 
of  an  adequate,  local  supply  of  milk  for 
the  region. 

Price  Volatility,  Cost  of  Production  and 
Chronic  Insufficiency  of  Price,  and  the 
Failure  of  Price  To  Adjust  for  Inflation 

1.  Price  Volatility 

The  concern  with  price  volatility  is 
described  in  detail  above.  The 
Commission  condudes  that  this  price 
volatility  can  and  should  be  addressed 
diredly  by  Compad  Over-order  price 
regulation.  Compad  Over-order  price 
regulation  can  minimize  and  even 
eliminate  price  volatility  by  establishing 
a  level.  Qass  I,  floor  price  that  combines 
the  Federal  Order  minimum  price  with 
a  "floating"  Over-order  price.  Such  a 
combined  floor  price  will  serve  to 


eliminate  the  volatile  swings  in  federal 
Qass  I  pricing. 

More  specincally,  the  precise  amount 
of  the  "floating"  component  of  the 
Compad  Over-order  Price  Regulation 
will  be  the  difference  in  amount 
between  the  federal,  regulated,  price 
that  is  announced  monthly  and  the 
amount  of  Compad  Over-order  Price 
Regulation  itself.  As  explained  below, 
the  Commission  is  adopting  a 
combined,  federal  Order  and  Compad 
Over-order,  Class  I  price  of  $16.94  (Zone 
1).  The  "floating"  or  "Over-order" 
component  of  the  Compad  price 
regulation  will  be  the  diffierence 
between  the  announced  Federal  Order, 
Class  I,  Zone  1  price  for  each  month  and 
$16.94. 

2.  Cost  of  Production  and  Chronic 
Insuffidency  of  Price 

The  evidence  in  the  record  suggests 
that  the  costs  of  production  in  the  New 
England  states,  within  the  meaning  of 
the  required  finding,  is  best  defined  as 
a  range.  The  Compad  Commission 
draws  this  conclusion  for  two  reasons. 
First,  both  the  farm  testimony  and  that 
of  the  region's  dairy  economists 
indicates  that  costs  of  production  vary 
bom  fiarm  to  farm.  Second,  the 
testimony  of  the  dairy  economists 
themselves  define  a  wide  range  of 
values. 

The  range  presented  in  their  study 
data  varied  widely,  between 
approximately  $13.50  and  $17.24  per 
cwt.  Leon  Berthiaume  testified  that 
costs  of  production  among  members  of 
a  substantial  Vermont  cooperative 
ranged  from  $13.50-$14.25;  on  behalf  of 
the  Vermont  Department  of  Agriculture, 
Reenie  De  Cues  testified  that  Vermont 
production  costs  were  $14.06; 
University  of  Vermont  economist  Rick 
Wackemagel  testified  that  costs  were  at 
$15.00:  Neil  Pelsue  testified  of  costs 
equaling  $16.41;  Bob  Smith  described 
costs  of  $15.37;  The  Economic  Research 
Service  provided  an  estimate  of  at 
$16.46;  Milligan  and  Knoblauch 
concluded  that  production  costs  were  as 
high  as  $17.24. 

These  variances  can  be  explained  by 
several  factors,  including  the  difi^erent 
time  frames  surveyed,  the  difiierent  data 
relied  upon,  and  the  different  costs 
included  in  the  survey  evaluations. 
Despite  the  recognized,  inherent, 
limitations  resulting  from  this 
variability,  this  data  base  is  still  most 
comprehensive,  and  allows  the 
Commission  to  settle  upon  a  range  of 
cost  of  production  that  is  most  reliable. 

To  establish  its  range,  the  Compad 
Commission  has  referred  to  the  above 
series  of  summary  numbers  and 
eliminated  the  high  and  low  values.  The 
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Compad  Commission  then  matched  this 
range  against  the  variety  of  anecdotal 
statements  presented  by  dairy  farmers  in 
testimony  and  comment.  Accordingly, 
the  Compad  Commission  determines 
that,  for  purposes  of  analysis  under  this 
rule,  the  range  of  New  England  cost  of 
produdion  is  reliably  understood  to  be 
somewhere  between  $14.06  and  $16.46 
per  cwt. 

As  described  earlier  in  detail,  the 
data,  comment  and  testimony  received 
demonstrated  overwhelmingly  that  New 
England  farmer  pay  prices  are  and  have 
been  chronically  below  this  defined 
range  of  cost  of  produdion.  The 
Compad  Commission  further  concludes 
that  the  amoimt  of  this  instiffidency  is 
also  best  described  as  a  range. 

As  described  earlier,  the  USDA 
Economic  Research'  Service  estimate 
that  during  the  1985  to  1990  period, 
cash  receipts  of  Northeastern  dairy 
farmers  rose  from  $13.96  to  $16.00  per 
hundredweight  while  the  cost  of 
production  increased  frt>m  $12.06  to 
$16.46.  This  describes  a  defidency  in 
price  range  of  $1.90-$0.46.  Vermont 
Department  of  Agriculture  economist 
Reenie  De  Geus  provided  testimony 
indicating  that: 

In  1995,  the  most  recent  year,  costs  of 
production  averaged  S14.06  for  the  group. 
(Vermont  Dairy  feunmers)  This  is  S0.83  lower 
than  the  actual  milk  prices  received  of 
S13.23.  In  &ict.  in  each  of  the  last  5  years, 
milk  price  received  was  lower  (sic)  than  the 
cost  of  production  by  an  average  of  $1.08.*^ 

Using  the  figures  here  identified,  the 
Commission  accepts  this  comment  and 
concludes  that  cost  of  production 
exceeds  farmer  pay  price  by  an  amount 
in  the  range  of  $0.46-^$!  .90. 

As  cited  earlier,  Ms.  De  Cues  provides 
some  context  for  this  apparent  range  in 
deficiency: 

In  good  years,  we  find  that  the  cost  of 
production  tends  to  rise  with  the  price  of 
milk.  With  the  extra  cash  farmers  replace 
worn  out  equipment  and  make  repairs  that 
may  haye  been  delayed  for  years.  When  the 
price  of  milk  drops  below  cost,  they  consimie 
some  of  the  equity  in  their  farms  to  meet 
bmily  living  expenses  and  cash  How 
demands."* 

3.  Adjustment  for  Inflation — 
Determination  of  Spedfic  Price  Amount 
and  Formula 

As  described  earlier,  the  chronic 
insuffidency  in  price  can  be  traced  to  a 
number  of  sources.  The  Compad 
Commission  has  determined  that  the 
single  most  readily  identifiable  basis  of 
price  insufficiency  is  th6  failure  of  farm 


prices  to  adjust  to  inflation  over  time.^ 
Given  this  readily  apparent  concern 
bom  the  hearing  record,  in  the 
subsequent  Notice  of  Comment,  the 
Compad  Commission  specifically 
sou^t  comment  as  follows: 

The  Commission  is  considering  a  possible 
Compact  over-order  price  regulation  that  will 
be  based,  at  least  in  part,  on  an  adjustment 
for  inflation  to  the  Class  I,  fluid  milk  price, 
over  time.  The  Commission  seeks  comment 
on  the  advisability  of  such  an  approach,  as 
well  as  possible  methodologies  for 
determining  the  impact  that  such  an 
adjustment  would^ve  on  the  Class  I,  fluid 
milk  price,  over  time." 

In  response,  the  Commission  received 
a  combined  comment  from  Reenie 
DeGeus  and  Bill  Gillmeister,  dairy 
economists  for  the  Vermont  and 
Massachusetts  Departments  of 
Agriculture,  respectively,  providing  a 
detailed  analysis  on  this  point.  They 
proposed  a  one-time  adjustment  of  the 
Class  I  price,  (Zone  1)  using  1991  as  the 
base  year  for  the  adjustment  They 
proposed  using  the  1990  CPI  as  the  base 
index,  given  that  the  Compad  expressly 
uses  this  base  year  for  adjusting  the  cap 
on  its  regulatory  authority.  See  Compad 
Section  9(b).  Th^  suggest  further  using 
the  CPI-U  Boston  as  the  appropriate, 
more  local  indicator  of  the  inflation 
fador. 

This  equation  yields  a  Class  I,  Zone  1 
price  of  $16.94  per  cwt.  for  1997. 

The  Commission  accepts  the 
recommendation  of  these  two  state 
agriculture  department  economists. 
1991  is  a  reasonable  year  to  use  for  the 
hist^c  period;  1991  prices  were 
markedly  low,  following  an  historic  year 
of  high  prices.  This  erratic  fluduation  in 
prices  was  of  similar  type  to  the  recent 
swing  of  November.  1996-January, 
1997,  and  thus  provides  a  recent  and 
analogous,  relevant  time  period  for  the 
inflation  adjustment.  In  addition,  as  the 
commenters  note,  using  the  low  point, 
1991,  of  this  last  pricing  cycle  ensures 
that  the  inflation  adjustment  will  be 
appropriately  limited. 

Wellington,  et  al.  also  submitted 
comment  in  response,  indicating 
concern  with  the  use  of  an  automatic 
inflation  adjustment.  They  indicated 
that  inflation  must  be  accounted  for  as 
a  dynamic  fador  of  retail  prices  as  well 
as  farmer  cost  of  production.  They 
indicated  that  the  price  regulation, 
including  all  relevant  fadors,  should  be 
assessed  every  six  to  twelve  months. 


rather  than  made  to  adjust  to  a  single 
static  indicator.6' 

The  Compad  Commission  accepts 
this  comment,  as  well.  The  Commission 
agrees  that  the  inflation  adjustment 
should  not  serve  as  the  single, 
permanent,  function  of  price 
adjustment.  Rather,  it  serves  as  the 
initial,  limited,  regulatory  response  to 
the  defined  chronic  maricet  problems  of 
price  insufficiency  and  volatility. 

The  Compad  Commission  further 
agrees  that  the  overall  price  regulation 
adopted  by  this  rule  must  be  revisited 
after  the  passage  of  some  time  rather 
than  imposed  permanently.  As 
discussed  throughout  this  summary  of 
comment,  the  Commission  has 
determined  that  the  duration  of  the  rule 
will  be  six  months.  This  will  allow  the 
Commission  to  assess  again  the  broader 
market  circumstances  in  the  manner 
contemplated  by  the  comm«iters. 

Accordingly,  the  Comp.:ct 
Commission  has  adopted  the  price/ 
inflation  adjustment  presented  by 
DeGues  and  Gillmeister,  which  accounts 
for  this  six  month  duration  of  the  rule. 
Given  that  this  six  month  period  will  be 
from  July-December,  1997.  the 
Commission  adopts  their  calculation  of 
price,  adjusted  for  inflation  for  1997,.of 
$16.94  (Zone  1). 

The  Compad  Commission  recognizes 
that  this  price  level,  in  itself,  will  not  be 
suffident  to  cover  the  defined  range  of 
deficiency  between  current  farmer  pay 
prices  and  cost  of  production.  The 
Commission  expects  instead  the 
combined  benefits  of  price  enhancement 
and  stability  to  result  in  the  positive 
impad  on  the  region's  milk  supply,  as 
contemplated  by  the  finding  analysis 
under  this  section. 

The  Commission  here  expressly  refers 
to  and  relies  upon  the  analysis  of 
Profassor  Wackemagel.  which  assessed 
the  impad  on  profitability  of  a  Class  I 
price  of  $16.89  (Zone  1)  ($16.17  Zone 
21).  The  price  analyzed  is  thus  diredly 
in  line  with  that  adopted  by  the 
Commission.  According  to  this  analysis, 
farms  operating  in  such  a  stabilized 
pricing  environment  would  remain 
imder  stress  financially,  but  would 
show  some  improved  finandal 
performance,  able  to  operate  at  low  to 
modest  levels  of  profitability.*" 

The  Commission,  again,  concludes 
that  this  price  level  is  the  appropriate, 
initial  increment  to  establish,  for  the 
defined  period  of  six  months.  This 
initial,  limited  duration  of  the 
regulation  will  allow  the  Commission 


•>  De  Geus.  1/2/97  WC  at  M. 
•*  De  Geus.  1/2/97  WC  at  7^, 


*>  The  Commission  here  specifically  notes  the 
determination  of  Professor  Wackemgel's  analysis 
regarding  the  significance  of  inflation.  Wackernagel. 
1/2/97  WC  at  473. 

••62  FR  12252. 


•'  Wellington  et  al  at  1 1 .  Another  conunenter 
expressed  similar  concern.  See  Vetne.  12/19/96  HT 
at  269. 

••Wackemagel.  1/2/97  WC  al  473. 
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soon  to  revisit  again  the  issues  raised  by 
this  finding  analysis.  For  that  next  time, 
The  Commission's  inquiry  will  have  the 
benefit  of  the  performance  of  the 
existing  price  regulation.  Such  a  record 
will  aid  the  Commission's  analysis. 

n.  Finding 

Whether  the  public  interest  will  be 
served  by  the  establishment  of  minimum 
milk  prices  to  dairy  farmers  under 
Article  IV. 

The  Commission  referred  to  the 
Compact's  express  Statement  of  Purpose 
in  determining  the  intended  meaning  of 
"public  interest",  as  used  in  this 
finding.  The  Statement  of  Purpose 
declares  at  the  outset  that: 

The  mission  of  the  commission  is  to  take 
such  steps  as  are  necessary  to  assure  the 
continued  viability  of  dairy  {arming  in  the 
northeast,  and  to  assure  consumers  of  an 
adequate,  local  supply  of  pure  and 
wholesome  millL 

The  participating  states  find  and  declare 
that  the  dairy  industry  is  the  paramount 
agricultural  activity  of  the  northeast  Dairy 
hrms,  and  associated  suppliers,  marketers, 
processors  and  retailers,  are  an  integral 
component  of  the  region's  economy.  Their 
ability  to  provide  a  stable,  local  supply  of 
pure,  wholesome  milk  is  a  matter  of  great 
importance  to  the  health  and  «veliBre  of  the 
rq^on. 

Compact  Art.  I.  §  1. 

Section  9(e)  of  the  Compact  provides 
further  guidance  with  regard  to  the 
intended  meaning  of  "public  interest". 
This  section  provides  a  concise  but  non- 
exhaustive  list  of  criteria  for  the 
Commission  to  consider  "in 
determining  the  price".  Compact  Art.  IV 
§  9(e).  Pursuant  to  that  section: 

{Tjbe  commission  shall  consider  the 
balance  between  production  and 
consumption  of  milk  and  milk  products  in 
the  regulated  area,  the  costs  of  production 
including,  but  not  limited  to  the  price  of 
fieed,  the  cost  of  labor  including  the 
reasonable  value  of  the  producer's  own  labor 
and  management,  machinery  expense,  and 
interest  expense,  the  prevailing  price  of  milk 
outside  the  regulated  area,  the  purchasing 
power  of  the  public  and  the  price  necessary 
to  yield  a  reasonable  return  to  the  producer 
and  distributor. 

Based  on  the  inclusion  of  this  broad 
list  of  criteria,  the  Compact  Commission 
determined  that  it  must  balance  the 
interest  of  all  market  participants 
described  by  the  Statement  of  Puipoee — 


processors,  retailers  and  consimiers, 
along  with  farmers.^  This  necessarily 
requires  a  broad  inquiry,  one  that  takes 
into  account  the  common  interest  of  all 
market  participants  in  the  maintenance 
of  dairy  farming  in  the  region. 

The  Compact  Commission  thereby 
identified  four  main  components  of  the 
"public  interest"  contemplated  by  this 
Finding:  (i)  Assuring  the  continued 
viability  of  dairy  farming  in  the  region, 
(ii)  assuring  simultaneously  the 
continued  viability  of  associated 
suppliers,  mttrketers,  processors  and 
retailers,  (iii)  benefiting  consumers 
through  the  maintenance  of  an  adequate 
supply  of  milk,  reasonably  priced,  and 
(iv)  maintaining  a  local  supply  of  milk. 

Based  on  this  definition  of  "public 
interest",  the  Commission  sought 
comment  on  the  following  subjects  and 
issues: 

(1)  The  balance  between  production 
and  consimiption  in  the  region — the  pay 
price  needed  to  yield  a  reasonable  rate 
of  return  to  producers  and  to  ensure  an 
adequate  supply  of  milk  for  the  region. 

(2)  The  prevailing  farm  prices  for 
Class  I,  fluid  milk,  inside  and  outside 
the  New  England  region, 

(3)  The  prevailing  processing  and 
wholesale  costs  for  Class  I,  fluid  milk, 
inside  and  outside  the  New  England 
region, 

(4)  The  costs  of  transporting  bulk 
fluid  milk  products  to  plants  located 
within  the  New  England  region, 

(5)  The  costs  of  delivering  fluid  milk 
products  processed  outside  the  New 
England  region  to  outlets  within  the 
region.  ^ 

(6)  The  purchasing  power  of  the 
general  public, 

(7)  The  elasticity  of  demand  for  fluid 
milk  products, 

(8)  The  cost  of  retailing  fluid  milk 
products, 

(9)  The  prevailing  retail  prices  for 
Class  I,  fluid  milk,  inside  and  outside 
the  New  England  region, 

(10)  The  potential  impact  of  a  flat, 
combined,  regulated.  Federal  Order  and 
Compact  Over-Order  price  on  the 
wholesale  market  for  fluid  milk 
products. 


••Neil  Marcus,  Prmident  of  Marcus  Dairy,  Inc. 
emphasized  the  importance  of  considering  the 
impact  of  the  Compact  on  all  market  participants 
in  his  testimony.  See  HT  82-83;  12/19  Maicu*. 


(11)  The  potential  unpact  of  a  flat, 
combined,  regulated.  Federal  Order  and 
Compact  Over-Order  price  on  the  retail 
market  for  fluid  milk  products, 

(12)  The  potential  impact  of  a  flat, 
combined,  regulated.  Federal  Order  and 
Compact  Over-Order  price  on  school 
lunch  programs. 

(13)  The  potential  impact  of  a  flat, 
combined,  regulated.  Federal  Order  and 
Compact  Over-Order  price  on  the 
Women,  Infants  and  Children  Special 
Supplemental  Nutrition  Program  of  the 
United  States  Child  Nutrition  Act  of 
1966.'° 

A.  Issue:  The  Balance  Between 
Production  and  Consumption  in  the 
Region— The  Pay  Price  Needed  To  Yield 
a  Reasonable  Rate  of  Return  to 
Producers  and  to  Ensure  an  Adequate 
Supply  of  Milk  for  the  Re^on 

This  issue  is  the  premise  for  the 
remaining  discussion  of  the  public 
interest  in  regulated  milk  pricing.'*  The 
remaining  discussion  is  triggered  by  the 
Compact  Commission's  determination 
that  such  farm  price  regulation  is 
necessary,  both  to  yield  a  reasonable 
rate  of  return  to  producers  and  to  ensure 
an  adequate,  local,  supply  of  milk  for 
the  region. 

This  issue  was  previously  addressed 
in  detail  in  the  previous  finding  section. 
In  summary,  the  Compact  Commission 
concluded  that  farmer  pay  prices  must 
be  enhanced,  stabilized  and  adjusted  for 
inflation.  The  Commission  thereby 
determined  that  a  flat,  combined, 
federal  Class  I  and  Compact  Over-Order 
Price  Regulation  in  the  amount  of 
$16.94  (Zone  1)  per  cwt  was  necessary 
to  accomplish  these  objectives. 

B.  Issue:  Prevailing  Farm  Prices  Inside 
and  Outside  the  New  England  Region 

Compact  Section  9(e)  provides 
specifically  for  consideration  of  this 
issue.  Mailbox  price  statistics  allow  for 
a  determination  of  present  comparison 
of  milk  prices  in  adjacent  markets.  The 
following  chart  submitted  as  part  of  a 
written  comment  describes  these 
comparative  prices. '^ 


^Sae  61  CFR  65604;  62  CTR  12252. 
'<  As  noted  previously,  this  issue  is  raised 
specifically  by  Compact  Section  (e). 
"Wellington  et  al,  3/31/97  AC  appendix. 
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From  this  chart,  it  can  be  seen  that 
1995  mailbox  prices  for  the  New 
England  market  were  consistently  less 
than  those  for  the  New  York-New  Jersey 
and  Middle  Atlantic  markets,  but  by  - 
relatively  small  amounts.  This  data 
further  indicates  that  prices  throughout 
the  three-market  area  are  presently  in 
relative  alignment. 

C.  Issue:  Costs  of  Transporting  Bulk 
Fluid  Milk  Products  to  Plants  Located 
Within  the  New  Eng^nd  Region 

As  made  clear  by  comment  received, 
and  based  on  common  knowledge,  the 
cost  of  transp(Hling  bulk  flmd  milk 
products  is  most  significant  to  the 
calculation  of  the  cost  of  the  delivered 
raw  product  to  the  processing  plant, 
because  of  the  significant  expense 
involved.  It  is  thus  a  critical  input  of  the 
wholesale  and,  hence,  the  retail  price.'^ 

According  to  Wellington  et  al,  "(d]ue 
to  its  bulkiness.  milk  is  expensive  to 
transport.  Back  haul  c^portunities  to 
lower  transportation  costs  are  also  more 
limited  with  milk  due  to  its  sanitary 
standards  and  large  volume  which 
moves  oo  a  daily  basis."  '< 

According  to  the  reported  statistics, 
the  regulated  price  itself  accounts  for 
the  transportation  costs  of  raw  fluid 
milk  supplies.  Market  Order  *1 
establishes  a  zone  difierential  to  account 
for  this  transportaticm  cost.  This 
diCferential  is  established  per  cwt  in  an 
amount  equal  to  3.6  cants  per  ten  miles 
transported.  According  to  WellingtoB  et 
al.  this  rate  has  not  changed  since  1982. 

Market  Ordw  *l  uses  zmie  21  as  the 
representative  zone  for  farm  [xicing.  7 
CFR  1001.50(a).  This  zone  is  210  miles 
frmn  the  Boston,  or  dty,  zone.  7  CFR 
1001.52(d).  The  cost  of  tranqxxtation 
from  this  representative  zone  21  to  the 
dty.  zone  1,  is  72  cants  pw  c»vt.  7  CFR 
1001.52(g). 

Further,  according  to  Wellington  et  al, 
a  1994  OMUolidation  of  federal  orders  in 
the  southern  market  established  a  rate  of 
3.9  cents/cwt  per  ten  miles  transported. 
There  is  no  explanation  as  to  whether 
the  higher  rate  for  the  new  southern 
order  bettw  reflects  costs  in  the 
Northeast,  although  that  is  the 
inference,  or  whether  the  higher  cost  is 
attributable  to  market  conditions  in  the 
south.  The  comment  does  identify  with 
spedfidty  a  higher  cost  of 
transportation  for  the  Agri-Mark 
cooperative,  which  represents 
approximately  half  of  all  New  England 
fuiners.  This  cost  is  re[»esented  as  4 
cents/cwt  for  each  ten  miles 
transported. 


D.  Issue:  Prevailing  Processing  and 
Wholesale  Costs  for  Qass  I.  Fluid  Milk. 
Inside  and  Outside  the  New  England 
Region 

This  issue  is  significant  because 
processing  and  delivery  are  the  only 
intermediate  stops  in  the  commerdal 
channel  for  milk  between  farm  and 
retail  outlet  other  than  transport  of  the 
raw  supply.  The  delivered  cost  to  the 
retail  outlet  can  thus  be  determined  as 
a  function  of  a  relatively  few  variables. 

Although  the  Compad  Commission 
requested  comment  on  this  issue,  it  did 
not  receive  data  regarding  processing 
and  wholesale  costs  spedfic  to  the  New 
England  market.  While  two  of  the  fluid 
milk  processors  doing  business  in  the 
New  England  market  did  submit 
conmient,''  along  with  a  trade 
organization  from  New  York  state,'" 
none  of  these  comments  presented  data 
with  regard  to  costs  of  o{>eration. 

A  very  recent  and  comprehensive 
national  study  of  35  plant  operations 
submitted  by  a  group  of  dairy 
economists  from  Cornell  University 
provides  useful  guidance  to  the 
Commission  on  this  issue.  R.  Aplin,  E. 
Erba,  M  Stephenson,  "An  Analysis  of 
Processing  and  Distribution 
Productivity  and  Costs  in  35  Fluid  Milk 
Plants",  February  1997,  R.B.  97-03, 
Cornell  Univwsity.  The  study  is 
particularly  useful  because  fourteen  of 
plants  studied,  though  unnamed,  are 
idmtified  as  being  located  in  the 
Northeast. 

The  study  indicates  that  the 
processing  and  wholesale  costs  for  Class 
I  milk  are  a  function  of  three  variables: 
(1)  the  {MtKnirement  cost  for  the  raw 
produd  supply,  in  significant  part, 
combined  with  (2)  processing,  deUvery 
and  sales  costs  for  servidng  the  retail 
outlet,  and  (3)  return  on  capital. 

An  extrad  entitled  "Presentation  at 
UWA  Annual  Meeting  in  Dallas,  Texas 
(CX:tobw  1996)  was  also  submitted.  This 
extrad  provides  "estimated  costs  of 
marketing  2%  lowfet  milk  through 
supermarkets.  New  Yoii^  Metro  Area,  $ 
per  gallon,  1995."  In  this  extract  the 
raw  produd  cost  is  identified  as  $1.31 
per  gallon.  (This  is  in  line  with  the  net 
combined  regulated  and  "over-order" 
Class  I  price  for  the  New  England 
market.)  According  to  the  study,  there  is 
an  additional  plant  cost  of  $0.24  per 
gallon  and  a  package  cost  of  $0.10  per 
gallon.  There  are  additional  delivery, 
selling  and  general  and  administrative 


costs,  totaling  $0.22.  Finally,  the  extrad 
identifies  a  return  for  cost  of  capital  in 
the  amount  of  $0.06. 

The  study  thus  identifies  a  total, 
delivwed,  processing  and  wholesale 
cost  of  $1.93  per  gallon. 

The  Economic  Research  Service  of  the 
United  States  Department  of  Agricultujv 
also  provides  a  breakdown  of  wholesale 
costs,  nationally,  per  half  gallon.'^ 
According  to  this  study,  for  1992,  the 
ferm  value  was  $0,597;  assembly  and 
procurement  totaled  $0,058;  the 
processing  cost  was  $ai91;  and 
wholesaling  costs  were  $0,196.  Total 
costs  per  half-gallon  equal  $1,042 
according  to  this  ERS  study.  For 
comparison  purposes,  assuming  equal 
costs  per  gallon  as  the  costs  per  half 
gallon  in  the  study,  this  would  mean  a 
total  delivered  cost  of  $2.08  per  gallon, 
or  $0.15  more  than  shown  in  the  Aplin 
study. 

The  ERS  study  further  notes  that 
"processing  costs  have  remained  stable 
since  1986  (through  1992),  after  rising 
16  percent  from  1982  through  IQSB.'^" 

Both  the  Aplin  study  and  extrad,  and 
the  ERS  study,  indicate  that  processing 
plants  are  covering  their  margins.  The 
Aplin  extrad  also  provides  a  predse 
indicator  of  the  "return  fat  cost  of 
capital."  This  amouint  is  identified  by 
the  extrad  as  $0.06,  or  only  a  three 
percent  return. 

E.  Issue:  Costs  of  Delivering  Fluid  Milk 
Products  Processed  Outside  the  New 
England  Region  to  Outlets  Within  the 
Region 

This  issue  is  significant  frv  two 
reasons.  First,  these  identified  costs 
complete  the  description  of  delivered 
cost  to  the  retail  outlet.  Second,  the 
issue  inquires  into  whether  finished. 
Packaged  milk  products  transported 
frtHn  plants  located  away  fitm  the 
region's  population  centers  can  serve  as 
a  substitute  supply  for  the  finished 
produd  provided  by  mon  local  plants. 

The  Compad  Commission  requested 
but  did  not  receive  data  regarding 
packaged  produd  delivery  costs  specific 
to  the  New  England  market.  The  Cwnell 
University  study  dted  above  ^  sheds 
light  on  this  issue.  According  to  the 
study,  costs  of  delivery  for  packaged 
fluid  milk  produds  range  from  $0,216  to 
$0,541  per  case,  with  an  average  cost  of 
38.8  cents  per  case,  or  about  $0,097 
cents  per  gallon.  (There  are  4  gallons/ 
case.)"" 


^Th*  browfar  Imum  of  impact  on  Um  wholMale 
and  rauil  markaa  an  analyaad  at  tha  end  of  thia 
finding  aactioo. 

'«  WaUington  et  al.  3/31/S7  AC  al  4. 


'*  ^4•il  Marcua  on  behalf  of  Maicua  Dairy.  12/lS/ 
96  HT  at  81  and  1/2/98  AC;  Dooald  Tunier. 
Turaer't  Dairy.  12/19/96  HT  at  176. 

"Bnice  Krupka  on  behalf  of  New  York  State 
Daily  Fooda,  Inc.  3/31/97  AC  John  H.  Vatne.  on 
behalf  of  New  England  Dairiea,  Inc.  3/31/97  AC 


"Food  Coat  Review.  1995/AKR-729.  (Submitted 
aa  reference  touice  by  DeGoaaa  and  Giiiiieister,  3/ 
31/97  AC) 

« AER  726  at  26. 

'•  ApUn  et  al.  R.B.  97-03.  Coniell  UnivenitT, 
Fabraary.  1997. 
■•Aplin  at  al  at  21. 
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With  regard  to  the  possibility  of 
substitution  of  packaged  milk  supply,  as 
discussed  in  the  first  finding  analysis, 
the  Market  Order  statistics  makes  clear 
that  the  major  processing  fadlities 
servicing  the  New  England  region  are 
currently  located  nearby  the  population 
centers  of  the  region  they  serve.  These 
plants  currently  provide  for  almost  all  of 
the  market's  supply  of  finished  produd. 
At  present,  then,  there  is  almost  no 
substitution  for  this  local  supply  of 
finished  packaged  produd  with  finished 
produd  imported  from  distant  plants. 

The  detaned  analysis  of  the  Aplin 
study  provides  insight  into  this  settled 
market  pattern.  Cost  of  operating  a 
delivery  vehicle  contributed  an  average 
of  43  percent  of  the  delivery  cost  per 
case.  The  remainder  of  the  cost  is 
attributable  to  driver  labor  cost.  (Vehicle 
operating  cost  ranged  from  21  percent  to 
53  percent. «»  The  study  further 
indicated  that  these  costs  were  for 
routes  serving  large  customers,  and  that 
route  costs  for  serving  smaller 
customers  "is  expeded  to  be  much 
higher." 

Most  significantly,  route  labor 
productivity  was  shown  by  the  study  to 
decrease  substantially  with  greater 
distance  traveled  and  on  routes  with 
numerous  customer  stops.  A  1.0  percent 
increase  in  miles  traveled  per  month 
increased  direct  delivery  cost  by  2.9 
percent  per  case.  A  1.0  percent  increase 
in  customer  stops  made  per  month 
increased  the  cost  by  1.1  percent  per 
case.  Not  surprisingly,  the  study 
concludes  that  plants  located  in  more 
densely  populated  areas  had  lower 
dired  delivery  costs." 

This  delivery  cost  analysis  of  the 
Cornell  study  thus  explains  the  present 
market  pattern:  Plants  loa\}ed  near 
population  centers  are  the  most  cost 
effedive.  According  to  this  pattern,  the 
market  should  continue  to  consist  of 
plants  located  nearby  the  population 
centers,  plants  which  are  supplied  with 
raw  produd  fit>m  the  milkshed  and 
which  in  turn  provide  finished  produd 
to  the  region's  retail  outlets. 

F.  Issue:  The  Price  Needed  to  Yield  a 
Reasonable  Rate  of  Return  to  Processors 
of  Fluid  Milk  Products 

This  inquiry  is  derived  diredly  from 
Sedion  9(e)  of  the  Compad  and  is 
significant  in  view  of  the  Compad's 
emphasis  on  the  financial  health  of  the 
entire  dairy  industry.  The  focus  of  the 
inquiry  is  the  determination  of  a  price 
that  ensures  a  reasonable  rate  of  return. 
It  is  of  present  significance  for  the 
baseline  determination  of  whether 


■<  Aplin  et  al  at  48. 
■'Aplin  etal  at  S4 


processing  plants  are  currently  covering 
costs  of  produdion. 

The  Compad  Commission  did  not 
receive  information  with  regard  to  the 
price  required  to  yield  a  reasonable  rate 
of  return  specifically  to  New  England 
fluid  processors.  According  to  the 
extrad  of  the  Aplin  et  al,  Cornell  study 
dted  above,  return  for  cost  of  capital  for 
the  nearby  New  York  metro  area  plant 
equaled  $0.06  per  gallon. 

The  Compad  Commission  concludes 
that  this  data  may  be  relied  upon  to 
determine  that  the  region's  fluid 
processors  are  presently  covering  their 
costs  with  a  return  on  capital,  however 
slight.  As  noted,  the  Aplin  study  was  a 
number  of  nationally  representative 
fluid  plants,  of  which  fourteen  were 
from  the  Northeast.  It  is  reasonable  to 
assume  that  a  representative  number  of 
these  region-wide  plants  in  turn  were 
frt)m  the  New  England  area,  and  that  the 
extrad  chosen  by  the  authors  may  be 
understood  as  representing  this  group  as 
a  whole,  induding  New  England  plants. 

G.  Issue:  The  Purchasing  Power  of  the 
General  Public 

This  inquiry  is  also  drawn  diredly 
from  Sedion  9(e)  of  the  Compad.  The 
Compad  Commission  concludes  that 
the  Compad  focuses  primary  concern 
on  the  consumer  interest  because  milk 
is  a  staple  produd.  The  impad  of  price 
regulation  upon  the  consumer's  ability 
to  pay  is  thus  a  critical  part  of  the 
Compad  Commission's  assessment  of 
the  public  interest  under  this  finding 
section. 

To  sharpen  inquiry  under  this  broader 
issue,  the  Compad  Commission  sought 
comment  on  a  number  of  issues  relating 
to  the  potential  impad  of  price 
regulation  on  consumers.  These  issues 
indude:  The  elastidty  of  demand  for 
fluid  milk  products,  the  costs  of 
retailing  Class  I,  fluid  milk  in  the  New 
England  region,  the  prevaiUng  retail 
prices  for  Class  I,  fluid  milk,  inside  and 
outside  the  New  England  region,  the 
cost  of  retailing  fluid  milk  products,  and 
the  potential  impad  of  a  flat,  combined 
regulated,  Federal  Order  and  Compad 
Over-Order  price  on  the  retail  market  for 
Quid  milk  products. "^ 

The  Compad  Commission  also 
focused  spedfic  attention  on  the 
potential  impad  of  price  regulation  on 
lower  income  consumers.  Spedfically, 
the  Commission  sought  comment  on  the 
potential  impad  of  a  flat,  combined, 
regulated.  Federal  Order  and  Compad 
Over-Order  price  on  the  Women.  Infants 
and  Children  Special  Supplemental 
Nutrition  Program  of  the  United  States 
Child  Nutrition  Ad  of  1966,  and  the 


impad  of  such  a  price  on  the  school 
limch  program."* 

Each  of  these  issues  is  addressed  in 
turn. 

H.  Issue:  The  Elasticity  of  Demand  for 
Fluid  Milk  Products 

Qting  recent  studies,  Wellington  et  al 
identify  the  demand  coefficient  for  fluid 
milk  as  3.1.  This  means  that  a  ten 
I>ercent  increase  in  price  will  result  in 
a  3.1  decrease  in  demand."^ 

In  response  to  this  comment,  Thomas 
Conway,  Esq.,  former  Counsel  and 
former  Executive  Diredor  of  the  New 
York  State  Legislative  Commission 
Dairy  Industry  Development,  submitted 
a  study  of  "Consimier  Response  to  the 
Unprecedented  Rise  in  the  Retail  Price 
of  Fluid  Milk  in  1989-1990"  (Consumer 
Response).""  This  study  focused  on  the 
adual  impad  on  consumption  of  a 
relatively  large  increase  in  retail  milk 
prices  during  late  1989  and  early  1990. 

The  study  group  was  of  four  regions, 
including  the  Northeast.  During  &8 
time,  the  price  of  milk  rose  to  $2.67  a 
gallon,  a  $0.34  increase.  Diredly 
contrary  to  the  traditional  analysis  of 
the  elastidty  of  demand  for  milk, 
consumption  adually  increased  rather 
than  decreased  in  two  of  the  regions 
studied.  In  the  Northeast,  the  15.04 
percent  price  increase  in  the  Nc»theast 
was  matched  by  lower  sales  of  only 
0.98,  or  well  below  that  expeded  based 
on  any  of  the  demand  coeffidents 
identified  above. 

The  study  concludes  "that  other 
fadors  were  more  important  than  price 
to  the  determination  of  consumer 
demand  for  fluid  milk"."'  Other  fadors 
included  growth  in  personal  income, 
demographic  fadors,  advertising  and 
increased  concerns  over  health  and 
nutritioiv. 

While  this  study  is  now  dated,  the 
Compad  Commission  accepts  its  basic 
premise  that  analysis  of  the  impad  must 
account  for  the  marieet  function  as  a 
whole,  rather  than  focus  upon  a  strid 
elasticity  of  demand  equation. 
Nonetheless,  the  Commission  remains 
aware  of  the  importance  of  accounting 
for  the  dired  impad  on  consumption 
that  an  increase  in  retail  prices  may 
have. 

/.  Issue:  Costs  of  Retailing  Class  I,  Fluid 
Milk  in  the  New  England  Region 

The  Commission  did  not  receive 
comment  with  spedfic  regard  to  New 
England  costs  of  retailing.  As  noted,  the 


•>  See  61  CFR  65604;  62  CFR  12252. 


•4  See  61  CFR  65604: 62  CFR  12252. 
•*  Wellington  et  al.  3/31/97  AC 
■■New  York  State  Legislative  Commission  of 
Dairy  Industry  Development,  August,  1990. 
■'Consumer  Response  at  11. 
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Aplin  et  al.  extract  of  the  Cornell  study 
identified  a  total  delivery  cost  of  $1.93. 
Adding  an  identified  supermarket  cost 
and  return  of  $0.19  establishes  for  this 
extract  a  retail  cost  of  $2.12. 

The  ERS  study  identified  a  total 
delivered  cost  of  $1.04  and  a  retailing 
cost  of  $0.35.  for  a  total  retail  cost  $1.39 
per  half  gallon.  The  retail  cost 
component  for  the  ERS  study  is 
substantially  higher  than  that  for  the 
Aplin  study.  The  ERS  study  indicates 
part  of  this  cost  may  represent 
wholesaling  formerly  performed  by 
processors,  which  would  explain  at 
least  part  of  the  difierence. 


The  Commission  concludes  that  the 
more  recent  Cornell  extract  provides  a 
useful  benchmark  for  assessing  New 
England  costs  of  retailing. 

/.  Issue:  Prevailing  Retail  Prices  for  Class 
I,  Fluid  Milk,  Inside  and  Outside  the 
New  England  Region 

There  are  two  significant  concerns 
raised  by  this  issue.  First,  the  inquiry 
addresses  the  benchmark  question  of 
whether  retail  margins  are  covering 
costs,  much  as  the  earlier  inquiry 
addressed  whether  processor  margins 
were  sufficient  to  cover  costs.  Second, 
the  inquiry  must  consider  the  relative 


retail  costs  beyond  the  area  subject  to 
Compact  Over-order  Price  Regulation,  as 
part  of  the  ongoing  process  of 
assessment  of  the  potential  impact  of 
price  regulation  on  the  region's  retail 
prices. 

James  G.  Hines,  Director  of  Dairy 
Services,  submitted  for  the  record 
copies  of  the  tracking  studies  of  retail 
prices  conducted  by  The  International 
Association  of  Milk  Control  Agencies. 
The  Association  tracks  and  publishes 
monthly  price  surveys  from  a  niunber  of 
markets  natiouMride.  The  following  is  an 
extract  fit>m  three  markets: 


{2 
cc 

i 


UJ 
UJ 


i 


u 


UJ 

g 
<r 
a. 


ii 


s 


I 


I 


« 


I 


Federal  JLegister  /  Vol.  62,  No.  81  /  Monday.  April  28,  1997  /  Proposed  Rules  23047 


a>co  K 

«  CM  to 


u 


N  <M  oi 


cj  cii  c\i 


ah.  cj 

*  »-  lO 

'  oi  c\i 


u 


O)  K  CO 

^  »-  u5 
ci  c\i  CM 


cJ  cvi  c\i 


82S 

ci  oi  CM 


OB  o  ^ 
M  oi  cii 


8SS 

MM  C\i 


?518 

ci  <\i  oi 


i 


0>  «P  h> 
lO  9  (O 

N  oi  N 


M  «  (D 

c\i  c\i  c\i 


c>i  c>i 


CM         CM 


M  n  8 

CM  CM  CM 


a  ip  o 

U)  CM  >0 
CM  CM  CM 


9^S 
CM  CM  CM 


•-  CM  CM 


S 


CO  r«. 

CM  lO 
CM  CM  CM 


ot  CO  (p 

»-  CM  as 

CM  CM  CM 


III 

1^2 


23048  Federal  Register  /  Vol.  62,  No.  81  /  Monday.  April  28.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  81  /  Monday.  April  28,  1997  /  Proposed  Rules 


23049 


23048 


Federal  Register  /  Vol.  62,  No.  81  /  Monday,  April  28,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  81  /  Monday.  April  28.  1997  /  Proposed  Rules 


23049 


The  Aplin  et  al  extract  identified  a 
total,  delivered  cost  of  $1.93,  and  a  total 
retail  cost  of  $2.12,  including  combined 
retail  cost  and  return  on  capital.  The 
Ck)mpact  Commission  concludes  from 
this  survey  of  prices  that,  as  measured 
against  their  identified  delivered  cost. 
New  England  retailers  are  currently 
covering  their  costs  of  production  with 
an  adequate  retiun  on  capital. 

The  Commission  further  concludes 
that  this  on-going  Agencies'  study  of 
mariiets  both  within  and  outside  the 
New  England  region  provides  the  basis 
for  the  Commission  to  mooitor  the 
impact  of  regulation  on  New  England 
retail  prices.  The  Commission  will  be 
able  to  utilize  this  study  data  and 
compare  the  current,  relative  alignment 
in  prices  between  the  New  England  and 
New  York  regions  against  the  relative 
alignment  once  price  regulation  is  in 
place." 

JC  Issue:  The  Potential  Impact  of  a  Flat, 
Combined,  Regulated  Order  and 
Compact  Over-Order  Price  on  the 
Wholesale  Market  for  Fluid  Milk  in  the 
Region 

The  purpose  of  this  most  critical 
inquiry  is  to  address  the  potential 
imi>act  on  the  wholesale  market  of  price 
regulation.  Commenters  described  a 
number  of  potential  concons  and 
potential  benefits.  The  benefits 
described  were  premised  on  the  value  of 
price  stabilization.  The  concerns  raised 
related  to  the  potential  for  market 
distortion  and  competitive  harm  to 
current  market  participants. 

In  reply  comment,  Berthiaume"" 
described  the  benefit  of  a  stabilized 
pricing  as  imposed  by  this  rule.  He 
indicated  that  Compact  Over-order  price 
regulation  would  bring  stabiUty  to  the 
regulated  Class  I  price,  and  not  merely 
as  a  floor  price.  "The  value  of  a  flat 
regulated  minimum  Class  I  price  is  that 
the  wholesale  cost  of  milk  would  and 
could  be  anticipated." 

The  Commission  agrees  with  this 
statement  and  adopts  it  as  a  finding 
with  respect  to  this  issue.  As  discussed 
above,  £arm  prices  have  been  marked  by 
persistent,  erratic  fluctuations  which 
translate  directly  into  the  wholesale 
price.  The  Commission  concludes  that, 
while  processors  are  currently  covering 
their  margins,  minimization  of  such 
persistent  fluctuations  in  price  can  only 
serve  as  a  benefit  to  stabiUty  of  firm 
participants  in  the  wholesale  market. 


**  Retail  pries*  an  also  being  monitored  currently 
in  Connecticut,  Vermont  and  Niaiae.  The 
Commiasion  will  have  to  aatabliah  a  tracking 
program  in  Rhode  Uland. 

**Berthiaiiine.  Reply  comment;  April  8, 1M7 
(RQ. 


Other  commenters  expressed  concern 
about  the  potential  for  market  distortion 
which  price  regulation  could  bring. 
Wellington  et  aJ  expressed  a  concern 
that  price  regulation  could  distort  the 
traditional,  market  driven,  pattern  of 
raw  product  supply  provided  by  New 
England  and  New  York  farmers.  The 
concern  raised  is  that  the  Compact 
Over-order  price  regulation  could  create 
an  incentive  for  increased  milk  supply 
bom  more  distant  portions  of  the 
milkshed  in  New  York.  This  would 
represent  a  market  distortion  directly 
contrary  to  the  intended  piupose  of  the 
Compact. 

These  commenters  qualified  their 
concern  by  noting  that  processors  "will 
be  reluctant  to  disrupt  their  current 
supply  sources  in  reaction  to  a  Compact 
program  which  is  officially  of  limited 
duration."  "»  hi  his  testimony  at  the 
hearing,  Wellington  also  stated  his 
opinion  that  sudi  market  change  was 
not  likely  to  occtir  as  long  as  the 
Commission  did  not  increase  the 
regulated  Class  I  price  above  $17.00."^ 

Neil  Marcus,  President  of  Marcus 
Dairy,  Inc.,  described  other  potential 
market  distortions  that  could  result  from 
price  regulation.  His  concerns  also 
centered  on  the  alignment  of  a  market 
subject  to  combing.  Compact,  and 
Federal  Order  reg\ilation  with  adjoining 
markets  regulated  only  under  Federal 
Order.'^  The  particular  cimunstances  of 
the  Marcus  Dairy  operation  heightened 
his  concern.  According  to  the 
commenter.  Marcus  Dtdry  is  located  in 
Connecticut,  on  the  border  of  New  YorL 
The  commenter  described  the  supply  of 
packaged  dairy  products  subject  to  price 
regulation  under  Federal  Order  2  which 
is  sold  in  New  England  and  expressed 
concern  that  this  milk  must  not  escape 
regulations  under  the  Compact. 
According  to  Marcus,  such  imiform 
regulation  is  necessary  to  ensiue  that 
the  current,  market,  pattern  of  the 
supply  of  packaged  product  in  the 
maiketplace  is  maintained. 

The  Commission  concludes  that 
market  alignment  of  prices  and 
uniformity  of  regulation  must  be 
considered  in  establishing  over-oider 
price  regulation.  Present  market  patterns 
within  Uie  region  and  between  the 
region  and  adjacent  areas  are  derived 
from  the  integrated  formula  of  Class  I 
pricing  in  the  federal  Market  Order 
System,  which  includes  pricing  under 
more  than  one  federal  Order.  There  is 
no  doubt  the  Compact  will  introduce  a 
new  featxire  of  market  structtue  by 


•o  Wellington  et  al,  AC  3/3197  at  6. 

•<  Wellington.  12/19/97  HT,  page*  50-51. 

•>  Marcus.  12/19/96  HT  at  I 


adjusting  the  Class  I  price,  in  efiisct,  for 
only  one  Order. 

At  the  same  time,  even  given  that  the 
Compact  will  introduce  a  novel  feature 
of  market  structure,  the  Commission 
does  not  determine  that  market 
distortion  will  necessarily  occur.  The 
technical  provisions  of  the  Compact 
Over-order  price  regulation  are  precisely 
patterned  upon  the  underlying  federal 
Order  System  in  significant  part.  This 
provides  a  structural  basis  for 
concluding  that  such  distortion  should 
not  occtir. 

Nonetheless,  the  concerns  raised  by 
the  commenters  with  regard  to  the 
potential  for  market  distortion  were  a 
central  consideration  in  the 
Commission's  deliberations  over  price 
regulation.  These  concerns  were  also  a 
controlling  &ctor  in  the  Commission's 
fashioning  of  the  six  months',  limited 
duration,  for  the  initial  price  regulation. 
The  Commission  here  specifically  notes 
Wellington  et  al's  assertion  that  a 
"limited  duration"  of  price  regulation 
will  minimize  the  potential  for 
distortion  of  the  market  caused  by  the 
Compact  Commission's  initial  price 
regulation. 

L  Issue:  The  Potential  Impact  of  a  Flat, 
Combined,  Regulated  Federal  Order  and 
Compact  Over-Order  Price  on  Retail 
Prices  for  Fluid  Milk  Products 

The  Compact  Commission  sought 
comment  on  the  critical  issue  of  the 
potential  impact,  if  any.  of  a  flat, 
combined,  regulated  Federal  Order  and 
Compact  Over-order  price  on  retail 
prices  for  fluid  milk  products. 

After  reviewing  all  of  the  comments 
and  testimony  submitted,  the  Compact 
Commission  concludes  that  the  price 
regulation  will  have  a  positive  impact 
on  retail  prices.  The  Commission 
determines  that  preventing  further 
erosion  of  the  milkshed  through  price 
regulation  will  itself  have  a  positive 
impact  on  retail  prices,  in  large  part 
because  of  the  avoidance  of  increased 
transportation  costs.  The  Commission 
concludes  that  the  further  benefits  of 
price  stability  will  trace  through  the 
farm  and  wholesale  markets  to  the  end- 
point,  retail  market,  and  have  a  further, 
positive  impact  on  retail  prices. 

The  Commission  bases  its  conclusion 
on  the  following  analysis: 

1.  Change  in  the  Epicenter  of  Milk 
Production  and  the  Impact  on  Retail 
Prices 

The  Compact  Commission  previously 
determined  that  there  has  been  a 
distinct  movement  away  over  time  of 
the  epicenter  of  the  region's  milk 
supply.  The  loss  of  dairy  farms  in  the 
New  England  region,  and  in  particular. 


in  the  Southern  New  England  region, 
has  forced  the  epicenter  of  the  region's 
production  further  and  further  bom  the 
region's  population  centers.  This 
movement  has  involved  both  the  loss  of 
supply  by  farms  closest  to  the 
population  centers  and  the  replacement 
of  that  supply  by  more  distant  farms, 
primarily  in  New  York  and  Vermont. 
The  location  of  these  more  distant  farms 
themselves,  in  turn,  has  moved  ever 
father  away  from  the  region's 
population  centers."^ 

This  f(Batuj«  of  the  stressed 
circumstance  of  the  region's  milk 
supply  described  in  the  first  finding 
analysis  has  had  a  direct,  adverse 
impact  on  retail  milk  prices.  The 
Commission  bases  this  conclusion  in 
part  on  the  determination  that 
transportation  costs  aire  a  significant 
input  of  the  retail  price  for  milk.  As 
noted,  the  federal  Market  Order  System 
allows  72  cents  per  cwt  to  cover 
transportation  costs  bom  the 
representative  "country"  zone  to  the 
Boston,  "city"  zone.**  This  single  cost 
input,  alone,  accounts  for  over  three 
percent  of  the  total  deUvered  cost  to  the 
retail  outlet,  when  measured  against  the 
Aplin  et  al  extract  identification  of 
$1.93  for  delivered  cost/gallon.  (11.6 
gallons  per  cwt).  It  follows,  by 
definition,  that  an  increase  in 
transportation  costs  attributable  to 
greater  hauling  distance  will  result  in  an 
increase  in  retail  prices. 

"The  Commission's  conclusion  is  also 
premised  on  a  similar  finding  contained 
in  the  December  29, 1989  extension  of 
the  Massachusetts  Milk  StabiUzation 
Order.  This  Oder  found  that  a  50  mile 
shift  in  milk  prices  causes  a  three  cent 
increase  in  milk  prices. 

The  evidence  in  the  record  thus 
demonstrates  that  the  epicenter  of  the 
region's  milkshed  has  moved  away  bom 
the  population  center  to  a  significant 
degree,  and  that  this  shift  has  had  a 
measurable  impact  on  retail  prices.  The 
Compact  Commission  concludes  that 
this  adverse  impact  on  retail  prices  will 
continue  as  long  as  the  milkshed  is  not 
stabilized. 

2.  Risk  Avoidance  in  Commodity 
Purchasing — The  Benefits  of  Price 
Stabilization 

Senator  Patrick  Leahy  submitted 
extended  comment  referencing  studies 


in  the  economic  literature  of  the  adverse 
effects  of  commodity  price  uncertainty 
and,  conversely,  the  utility  of  price 
stability.^  One  article  described  so- 
called  "risk  avoidance"  pricing  strategy 
in  the  wheat  industry,  llie  analysis 
indicated  that  increased  price 
uncertainty  and  variability  in  the  wheat 
industry  led  to  significant  increases  in 
retail  wheat  marketing  margins.**  The 
article  determined  both  theoretically 
and  empirically  that  increased  price 
variability  resiUts  in  higher  margins. 
The  authors  theorized  and  then 
demonstrated  empirically  that  the 
imcertainty  created  by  wholesale  price 
volatiUty.  in  essence,  drives  the  retailer 
to  retain  a  larger  margin.  The  retailer 
acts  to  retain  such  a  larger  margin  to 
avoid  the  risk  created  by  the  imcertainty 
in  wholesale  costs."^ 

The  logical  impUcation  of  this  theory 
is  that  price  stabilization  reduces  or 
eliminates  the  retailers'  need  to  act  in 
such  a  risk-avoiding  manner,  because 
the  volatility  and  imcertainty  that  drove 
that  behavior  is  reduced  or  eliminated. 

Ilie  analysis  of  Hahn  et  al "" 
demonstrates  convincingly  that  price 
volatility  within  the  meaning  of  the 
authors  above  cited  defines  market 
conduct  and  performance  of  the  fluid 
milk  industry.  The  pattern  of  pricing 
conduct  described  by  these  authors  is 
consistent  with  the  risk-avoidance 
strategy  described  by  Brosen  et  al  and 
Holt. 

Based  on  this  analysis,  the 
Commission  concludes  that  New 
England  retail  prices  likely  will  respond 
positively  to  the  stabilization  of  the 
wholesale  price  input  which  will  result 
from  imposition  of  Compact  Over-order 
Price  Regulation.  The  price  established 
by  this  rule  will  be  a  certain  one; 
Berthiaume  suggests  that  the  combined, 
federal  Order  and  Compact  Over-order 
price  will  not  vary  for  the  six  month 
term  of  its  duration.  At  least  for  the 
short-term  duration  of  this  price 
regulation,  the  uncertainty  of  price 
variability  in  the  region's  Class  I  market 
will  have  been  significantly  reduced  if 
not  eliminated.  According  to  the 


analysis  described  above,  the  Compact 
Commission  concludes  that  retail 
margins  and,  hence,  prices,  should 
positively  adjust,  accordingly .•• 

3.  The  Experience  of  the  Southeast 
Region  of  the  United  States 

Received  comment  and  statistics 
indicate  that  the  adverse  experience  of 
the  southeast  states  could  well  serve  as 
a  model  for  the  future  of  New  England's 
supply  pattern  and  retail  prices,  if  the 
present  stress  on  the  milkshed  is  not 
abated.  Many  of  those  states  have  lost  a 
significant  measure  of  their  local  milk 
supply.  For  the  southeast  as  a  whole, 
between  1980  and  1995,  the  number  of 
dairy  fiarms  declined  from  33,900  to 
7,250.1°°  In  Georgia,  the  percentage  of 
milk  supplied  by  Georgia  farmera 
declined  from  84%  in  1973  to  50%  in 
1988.»»i 

Two  commenters,  Ronald  Harrell. 
Ph.D.,  of  the  Louisiana  Farm  Bureau 
Federation,  Inc.,  and  G.A.  Benson, 
Ph.D.,  and  Associate  Professor  and 
Extension  Economist  in  the  Department 
of  Agriculture  at  North  Carolina  State 
University,  voiced  graphic  concerns 
over  the  dwindling  local  milk  supply 
patterns  in  the  Southern  states. 
According  to  Dr.  Benson: 

Because  milk  production  is  decreasing,  and 
because  of  seasonal  imbalances  between 
production  and  sales,  more  milk  must  be 
imported  from  out-of-region  sources  in  the 
Call.  The  seasonal  "surplus"  in  the  spring 
months  has  virtually  disappeared. 
Supplementary  or  other  source  milk  is  more 
expensive  than  locally  produced  milk 
because  of  give-up  charges,  transportation 
costs,  and  differences  in  classification  in  the 
originating  and  receiving  orders.  These 
statistics  are  not  collected  on  a  regular  basis 
or  published,  but  a  reliable  source  in  one  of 
the  regional  cooperatives  informed  me  that 
last  year  they  imported  an  average  of  8.5% 
of  the  total  milk  they  needed  to  meet 
customer  needs  as  supplementary  milk  at  an 
average  cost  of  $1.92  per  100  lb.  above  the 
cost  of  producer  milk  in  the  federal 
order.  •  •  •  On  Average,  this 
supplementary  milk  [reported  by  another 
cooperative]  cost  $2.58  per  100  lb.  more  than 


"'Tbe  1989  Massachusetts  Extension  Order,  at 
page  14,  cites  testimony  that  the  transportation 
costs  for  this  most  distant  supply  "would  currently 
run  S2.00  to  S2.50/cwt  (17-22  cents/gal)  and  would 
require  capital  investments  that  few  truckers  would 
be  willing  to  undertake."  Extension  Order  at  14. 

**The  discussion,  supra,  of  transportation  costs 
indicates  that  this  regulated  calculation  of  cost  does 
not  fully  account  for  the  true  coeL 


•s  Senator  Patrick ).  Uahy,  WC  1/297. 

**Brorsen,  Chavas,  Grant  and  Schnake, 
"Marketing  Margins  and  Price  Uncertainty.  The 
Case  of  the  U.S.  Wheat  Market,"  Amer.  ].  Agr. 
Econ.,  (August.  1985)  521-527. 

"The  analysis  is  confirmed  with  regard  to  market 
conduct  and  performance  in  the  beef  industry.  Holt, 
"Risk  Response  in  the  Beef  Marketing  Channel:  A 
Multivariate  Generalized  ARCH-M  Approach". 
Amer. 

■•See  Hansen,  Hahn,  and  Weimar,  "Determinants 
of  the  Farm-to-Retail  Milk  Price  Spread", 
Agriculture  Information  Bulletin  Number  693 
(March  1994).  See  also  Kinnucan  and  Forker. 
"Asymetry  in  Farm-Retail  Price  Transmission  for 
Major  Dairy  ProducU".  Amer.  J.  Ag.  Econ.,  285-292 
(May,  1987). 


**The  Commission  recognizes  that  at  least  one 
.comment  suggested  that  the  "impact"  of  any  price 
regulation  would  be  a  straight  dollar-fbr-doUar 
"pass  through"  from  processors  to  consumers. 
resulting  higher  retail  prices.  Alan  Rosenfeld. 
December  19.  1996  at  pages  183  et  seq.  The 
Commission  is  not  persuaded  by  Rosenfeld's 
predictions  for  several  reasons.  It  is,  in  the 
Commission's  view,  contrary  to  the  weight  of  the 
comments  submitted  and  the  prevailing  economic 
literature  and  anecdotal  evidence.  More 
fundamentally,  however,  it  is  not  descriptive  and 
provides  no  reasoned  explanation  for  the 
conclusion  expressed  therein.  Nor  does  it  respond 
in  any  way  to  the  comprehensive  literature 
suggesting  precisely  the  opposite  conclusion. 

"■■National  Agricultural  Statistics  Service,  "Milk 
Production '.  1970-1995. 

""Cilmeister,  3/31/97  at  10. 
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local  milk.  It  came  firom  a  variety  of  sources 
and  the  added  costs  ranged  from  a  low  of 
$1.52  per  100  lb.  to  a  high  of  $4.15  per  100 
lb.»« 

The  comment  indicated  that  dairy 
cooperatives  were  currendy  absorbing 
the  cost  as  a  loss  rather  than  passing  it 
■  on  to  customers,  but  that  this  is  an 
unsustainable  market  pattern.  *°3 

The  Commission  is  concerned  that  if 
the  continued  stress  on  the  milkshed  for 
the  New  England  region  continues 
unabated,  without  Commission 
intervention,  then  the  New  England 
states  wiU  begin  to  approach  the 
increased  market  uncertainty  ciurently 
facing  the  Southern  states.  Accordingly, 
the  Commission  bases  its  determination 
of  the  present  need  for  Compact  Over- 
order  Price  Regulation  on  the  current 
experience  on  the  southern  states.  The 
Commission  concludes  the  Compact 
was  designed  precisely  to  avoid  such  a 
market  pattern  as  currently  experience 
by  the  southeast,  and  to  permit  the  New 
England  region  to  test  the  efficacy  of  the 
over-order  price  mechanism  as  a  device 
for  curtailing  these  very  problems. 

4.  Summary  Analysis 

The  Commission  has  analyzed  the 
data  and  the  comments  submitted  on 
the  question  of  the  impact  of  Compact 
Over-order  Price  regulation  on  retail 
prices  and  concluded  the  consumer 
component  of  the  "public  interest"  will 
be  served  in  the  manner  contemplated 
by  the  finding  imder  this  section.  The 
Commission  concludes  that  alleviating 
the  stress  on  the  milkshed  will  itself 
have  a  stabilizing  impact  on  retail 
prices,  if  not  result  in  outright 
reduction. 

The  Commission  further  determines 
that  stabilization  of  the  wholesale  price 
will  likely  result  in  stabilized,  and 
reduced,  consumer  prices.  The 
Commission  here  notes,  in  sununary, 
that  an  established  price  of  $16.94  for 
July-December  of  1997,  in  combination 
with  the  federal.  Market  Order  «1 
announced  prices  for  January  through 
May,  1997,  would  yield  an  average  Class 
I  (2^ne  1)  price  for  these  11  months  of 
1997  in  the  amount  of  $16.15.'«>«  This 
compares  with  the  1996  average  price  of 
$16.86."» 

By  contrast,  as  expressed  by 
Gillmeister,  there  would  be  "a 
considerable  cost  to  consumws  if 


'"Dr.  G-A.  Bemon.  327/97  AC  at  2. 

>«GiUiiMUtar'i  analysis  at  6-7  (aic)  alao 
indicate*  that  loutbern  retail  coau  tn  not  reflacting 
tliaaa  markat  conditiona. 

'**  Price*  announcad  for  Market  Order  1.  Zona  1 
price*:  January— S14.8S:  February— $14.5«; 
Marcb— $15.18:  April— $15.7a.  May^-S15.73. 

""Wellington.  Appendix  to  12/lfl/96  HT 
TmOiaoay.  Table  1. 


nothing  is  done  to  assist  farmers  in  New 
England."  »M 

M.  Issue:  The  Potential  Impact  of  a  Flat 
Combined  Regulated  Federal  Order  and 
Compact  Over-Order  Price  on  the 
School  Lunch  Pro-am 

Consistent  with  the  need  to  protect 
the  interests  of  consumers,  the 
Commission  sought  comment  on  the 
impact,  if  any,  of  a  flat,  combined, 
federal  Market  Order  price  and  Compact 
Over-order  Price  Regulation  on  the  fluid 
milk  procurement  process  in  the  context 
of  the  school  lunch  (and  breakfast) 
programs.  The  comment  received,  while 
limited,  does  provide  the  Commission 
with  {m  adequate  basis  to  make  an 
informed  decision  on  this  question. 

Senator  Jeffords  submitted  an  analysis 
by  the  United  States  Department  of 
Agricultiue  indicating  total  annual 
consimiption  of  fluid  milk  by  school 
districts  amoimted  to  12,798,000 
gallons.'*"  This  amounts  to  148,456,800 
pounds  of  milk,  or  approximately  5.9 
percent  of  all  fluid  milk  consumed  in 
the  region. 

The  comment  also  contained  a 
discussion  of  a  study  by  the  General 
Accounting  Office  that  described  a 
comprehensive,  1980s  Justice 
Department  investigation  into  bid 
"Sging  associated  with  this  market,  liie 
study  describes  how  the  school  lunch 
program  is  designed  to  operate  through 
a  competitive  bidding  process,  by  which 
individual  districts  solicit  bids  for  the 
supply  of  their  milk  program  demands. 

This  description  is,  in  effect,  one  of  a 
competitive  marketplace,  despite  the 
involvement  of  the  government 
subsidization.  The  contracts  between 
the  districts  and  the  suppliers  result 
from  a  competitive  bidding  process, 
with  price  levels  a  fimction  of  market 
forces  of  supply  and  demand.  The 
Compact  Commission  thereby 
concludes  that  the  impact  of  Compact 
Over-order  Price  Regulation  on  the 
school  limch  and  breakfast  programs 
can  be  imderstood  as  consistent  with 
the  impact  of  regulation  on  the  larger, 
overall,  retail  maiiiet. 

As  discussed  below,  such  analysis  is 
distinctly  difierent  from  the  analysis  of 
the  potential  impact  of  regulation  on  the 
Women,  Infants  and  Children  Special 
Supplemental  Nutrition  Program  of  the 
United  States  Child  Nutrition  Act  of 
1966,  which  is  a  capped  reimbursement 
program. 


"■Gillmeister  commant.  3/31/97  at  S. 
'•'RC  4/9/97. 


N.  Issue:  The  Potential  Impact  of  a  Flat. 
Combined.  Regulated  Federal  Chder  and 
Compact  Over-Order  Price  on  the 
Women.  Infants  and  Children  Special 
Supplemental  Nutrition  Program  of  the 
United  States  Child  Nutrition  Act  of 
1966' 

Section  10  of  the  Compact  sets  forth 
a  nonexhaustive  list  of  issues  that  the 
Commission  may,  in  its  discretion, 
address  in  a  Compact  over-order  price 
regulation.  Subsection  10  therein 
provides  that  a  price  regulation  may 
contain  "(plrovisions  for  reimbursement 
to  participants  of  the  Women,  Infants 
and  Children  Special  Supplemental 
Food  Program  of  the  United  States  Child 
Nutrition  Act  of  1966."  (WIC  Pn^am). 

The  Commission  has  been  most 
concerned  from  the  outset  of  its 
regulatory  process  with  ensuring  that 
this  program  is  not  adversely  affected. 
Accordingly,  the  Commission  sought, 
and  received,  testimony  and  both 
individual  and  joint  written  comments 
from  each  of  the  state  WIC  directors 
addressing  the  potential  consequences 
of  an  over-order  price  regulation  on  the 
administration  of  the  WIC  Program. 

The  Commission  is  particularly 
impressed  with  the  expertise  and 
knowledge  of  these  witnesses  regarding 
the  administration  of  the  program.  In 
light  of  the  absence  of  any  comments 
opposing  the  proposals  set  forth  in  the 
joint  WIC  direcrtors'  comments,  the 
Commission  hereby  adopts  that  written 
statement,  set  forth  in  its  entirety  below. 

About  the  WIC  Program 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  a  imique  health  and 
nutrition  program  serving  women  and 
children  with— or  at  risk  of 
developing — nutrition-related  health 
problems.  WIC  provides  access  to 
healthcare,  free  nutritious  food,  and 
nutrition  informaticm  to  help  keep  low 
to  moderate  income  pregnant  women, 
infants  and  children  under  five  healthy 
and  strong. 

WIC  provides  a  monthly  'prescription' 
for  nutritious  foods  tailored  to 
supplement  the  individual  dietary 
needs  of  each  participant.  Foods  include 
milk,  cheese,  eggs,  cereal,  fruit  juice  and 
peanut  butter.  Included  foods  are 
specifically  chosen  to  provide  high 
levels  of  protein,  iron,  calcium,  and 
Vitamins  A  and  C — nutrients  that  have 
been  scientifically  shown  to  be  lacking 
or  needed  in  extra  amounts  in  the  diets 
of  the  WIC-eligible  population.  These 
five  nutrients — plus  calories  and  other 
essential  nutrients  provided  by  the  WIC 
food  prescription — are  critical  for  good 
health,  during  periods  of  growth  and 
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development.  Milk  and  other  daiiy 
products  play  a  large  and  important  role 
in  every  participant's  food  package.  WIC 
also  distributes  coupons  for  fresh 
prtxluce — redeemable  at  local  farmers' 
markets — in  conjunction  with  State 
Departments  of  Agriculture. 

WIC  is  a  prevention  program  designed 
to  influence  lifetime  nutrition  and 
health  behaviors.  Ongoing  nutrition 
education — the  centerpeice  of  WIC — ^is 
designed  to  ensure  that  program 
participants  continue  to  make  healthy 
choices  at  the  grocery  store  even  when 
they  are  no  longer  eligible. 

WIC  Works 

WIC  is  widely  acknowledged  to  be 
effective  in  the  prevention  of  immediate 
health  problems  and  in  the 
improvement  of  long-term  health 
outcomes.  More  than  70  evaluation 
studies  have  demonstrated  the 
effectiveness  of  WIC  and  documented 
medical,  health  and  nutrition  successes 
for  women,  infants,  and  children: 

•  Women  participating  in  the  WIC 
Program  have  improved  diets,  received 
prenatal  care  earlier  and  have  improved 
pregnancy  outcomes 

•  Infants  bom  to  WIC  mothers  have 
better  birth  Mreights,  larger  head  size, 
and  are  less  likely  to  be  premature 

•  WIC  infants  and  children  consume 
more  iron,  vitamin  C  and  other 
nutrients,  resulting  in  improved  growth 
and  nutritional  status 

•  Children  enrolled  in  WIC  are  more 
likely  to  have  regidar  medical  care  and 
immunizations,  and  demonstrate  better 
cognitive  performance 

•  WIC  ramilies  buy  more  nutritious 
foods  than  non-WIC  families. 

And  WIC  saves  money!  Studies  have 
also  shown  that  WIC  is  cost  effective. ' 
Every  WIC  dollar  spent  on  pregnant 
women  produces  $1.92  to  $4.21  in 
Medicaid  savings  for  newborns  and 
their  mothers. 

How  WIC  Worics 

The  WIC  Program  is  a  Federally 
funded  program  carried  out  according  to 
provisions  of  the  Federal  Child 
Nutrition  Act.  The  Program  is  funded 
through  the  Ftxxi  and  Consumer  Service 
of  the  United  States  Department  of 
Agriculture  (USDA). 

The  Program  is  administered  on  the 
local  level  by  State  WIC  Programs  in  the 
Connecticut,  Maine,  Massachusetts. 
New  Hampshire.  Rhode  Island,  the 
Vermont  State  Departments  of  Public 
Health  (the  States).  State  hmds  are  also 
provided  in  Massachusetts.  Participants 
are  issued  WIC  checks  or  vouchers  at 
local  agencies  for  WIC  authorized  foods. 
The  checks  or  vouchers — ^which  do  not 
have  a  predetermined  value— are 


redeemed  at  authorized  retail  stores  at 
ciurent  store  prices  in  accordance  with 
posted  prices.  The  checks  are  pr(x:essed 
through  the  banking  system  for 
reimbursement,  except  in  New 
Hampshire  where  vouchers  are  paid 
through  a  state  a(xx>unting  system. 
Prepayment  edits  are  performed  on  each 
check  to  ensure  that  specific  food 
purchasing,  pricing  and  payment 
requirements  are  met 

'The  average  number  of  women  and 
children  provided  WIC  benefits  and 
services  in  August.  1996  in  the  New 
England  States  was  212.760 — ^individual 
State  WIC  participation  was: 
Connecticut  47,673,  Massachusetts 
99.643;  Maine  20.243;  New  Hampshire 
14,700;  Rhode  Island  17.360;  and 
Vermont  13.141  (Final  August,  1997 
FSC  298  Reports).  These  numbers  do 
not  include  infants  also  served  by  the 
WIC  Program. 

WIC  is  not  an  entitlement  program.  As 
such,  the  niunber  of  participants  that 
WIC  is  able  to  serve  at  any  time  is 
dependent  upon  availability  of  funds 
from  Federal  and  State  sources,  and  the 
costs  of  WIC  food  items.  The  national 
appropriation  for  WIC  is  capped  by 
Oongress.  The  amoimt  of  USDA  fimding 
each  State  received  is  determined 
through  complex  formidae  taking  into 
accoimt  such  factors  as  the  number  of 
people  served  and  the  funding  level  of 
the  previous  year.  The  grant  determines 
the  nim[)ber  of  people  who  can  be 
serviced— not  tne  number  of  people  in 
need. 

Since  the  amoimt  of  funds  is  fixed, 
any  increase  in  the  price  of  WIC  foods 
has  the  effiBct  of  reducing  the  number  of 
women  and  children  the  available  grant 
dollars  can  serve.  USDA  estimated  that 
there  are  9.4  million  women,  infants, 
and  children  in  the  US  who  meet  WIC's 
income  eligibility  guidelines  (185%  of 
the  Federal  poverty  level.)  The  national 
WIC  fiscal  year  1997  Federal 
appropriation  is  approximately  $4 
billion.  This  sum  would  serve  only 
about  5.5  million  at  full  retail  prices, 
about  60%  of  the  eligible  persons. 

All  the  States  have  instituted 
measures  to  stretch  food  fimds  to  the 
mavimiiTn,  including  restrictions  on 
container  size,  brands  and  product 
price,  requiring  least  expensive  brands, 
competitive  store  selection  procedures, 
and  manufacturers'  rebates  on  infant 
formula  and  infant  cereal.  Nationally, 
these  measures  have  brought  over  $1 
billion  in  savings,  which  are  then  used 
to  provide  services  to  an  additional  1.9 
million  needy  mothers  and  children.  In 
New  England,  over  75,000  women  and 
children  receive  WIC  services  as  a  direct 
result  of  these  cost  savings  measiu«s, 
the  most  significant  of  which  are  the 


result  of  cooperative  projects  of  State 
WIC  directors  worldi^  together  on  an 
interstate  basis. 

Still.  mtHe  than  20%  of  eligible 
women  and  children  remain  unserved. 
WIC's  current  funding  is  estimated  to  be 
$100  million  short  for  this  year,  with 
several  States  reducing  caseloads. 
Funding  prospects  for  next  year  are  not 
any  better,  and  State  WIC  pi>3grams  in 
New  England  are  not  eligible  to  receive 
funding  to  offset  the  impact  of  an  Over- 
Order  ^ce  Regidation. 

As  such,  it  is  imperative  that  WIC's 
funds  be  held  harmless  from  adverse 
impact  due  to  a  Regulation. 

Tiie  WIC  Program  and  the  Milk  Over- 
Order  Price  Regulation 

The  WIC  Program  recognizes  the 
important  role  that  farms  and  farmers 
play  in  New  England,  including 
ensuring  an  ongoing  supply  of  fresh 
milk  at  competitive  prices,  keeping 
important  industry — and  jobs— in  our 
area,  and  providing  open  space  that 
increases  quality  of  life  for  all  New 
England  residents.  The  WIC  Program 
also  imderstands  the  need  for  dairy 
farmers'  reliel 

WIC  is  a  major  purchaser  of  locally 
produced  dairy  products  in  the  New 
England  region.  Because,  however,  WIC 
recognizes  the  importance  of  dairy 
products  at  critical  times  of  child 
development,  and  therefore,  must 
continue  its  milk  purchases,  the 
Program  must  be  concerned  with  the 
£ac:t  that  fcxxl  cost  increases  have  a 
direct,  inverse  effect  (m  the  niunber  of 
participants  WIC  is  able  to  serve.  An 
increase  in  milk  prices  is  of  particular 
concern  because  of  the  large  quantity  of 
milk  WIC  purchases  each  month. 

Milk  purchases  are  some  35%  of  WIC 
food  dollars  spent  by  participants.  The 
number  of  quarts  of  Qass  1  fluid  milk 
purchased  by  WIC  participants  in  New 
England  in  August  1996  was  3,779.015. 
which  represents  approximately  3.7%  of 
the  total  amount  sold  by  New  England 
producers  in  the  Region.  WIC  Class  1 
fluid  milk  purchases  in  quarts  by  State 
were:  Connecticut  1,100,000; 
Massachusetts,  1,481,163;  Maine 
457,852;  New  Hampshire  230.000; 
Rhode  Island  300,000;  and  Vermont 
210.000. 

Given  current  WIC  participation 
levels,  a  10  per  quart  wholesale  price 
increase  in  Class  1  Fluid  milk  reflected 
at  the  retail  level  woidd  translate  into  an 
increase  in  monthly  WIC  program 
expenditures  of  $37,790  for  New 
England  as  a  whole.  This  increase 
would  necessitate  a  decrease  in  monthly 
program  funded  participation  of  1,260. 
A  50  per  quart  milk  retail  price  increase 
would  result  in  an  increase  in  monthly 
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WIC  expenditures  of  $189,950  and  a 
participation  decrease  of  6,302. 

In  order  to  maintain  services  to 
eligible  persons,  without  compromising 
the  nutritional  health  effectiveness  of  its 
food  benefits  if  food  costs  rise,  WIC 
managers  must  achieve  onsets  to 
increased  food  benefit  expenditiires  and 
use  those  onsets  to  serve  a  significant 
portion  of  the  eligible  women  and 
children  in  need.  Fiuther,  if  the  States 
in  New  England  must  reduce  or  limit 
participation  levels  due  to  higher  Class 
1  fluid  milk  costs,  there  will  be  negative 
impact  on  Federal  WIC  funding  to  the 
New  England  Region — and  on  the 
amount  of  milk  piuchased. 

As  important,  low  income  women  and 
children  who  WIC  is  not  able  to  serve 
because  of  increased  food  costs  will  not 
receive  the  essential  medical,  health  and 
nutritional  benefits  of  WIC 
participation.  It  is  critical,  then,  that  the 
intended  benefits  to  the  regional 
economy  and  the  continuation  of  dairy 
farming  in  New  England  not  accrue  at 
the  cost  of  a  significant  risk  to  maternal 
and  child  health  stemming  bom 
Regulation-related  costs  to  WIC 

Retail  Price  Impact  of  An  Over-Order 

The  Northeast  Interstate  Dairy 
Compact  enables  partici{>ating  States 
collectively  to  regulate  the  New  England 
farm  price  for  Class  1  fluid  milk,  thereby 
enhancing  and  stabilizing  dairy  farmer 
income.  This  Regulation  may  have  the 
effect  of  increasing  the  price  paid  for 
Class  1  fluid  milk  by  WIC  participants 
at  retail  stores,  if  the  regulated  farm 
price  increase  translates  directly  into  an 
increase  at  the  retail  level.  Other  goals 
are  to  stabilize  processor  and  retailer 
costs  and  consiuner  prices. 

Concomitantiy.  the  findings  of 
Hansen  et  al  ^°*  with  regard  to  the 
variability  of  milk  farm  prices  and 
asjrmmetric  price  transmission  are  the 
basis  for  the  theory  that  an  Over-Order 
Price  Regulation  of  Class  1  fluid  milk 
which  brings  about  stable  farm  prices 
for  Class  1  fluid  milk  will  result  in  price 
stabihty — and  potential  price 
decreased — in  Class  1  milk  at  the  retail 
level  for  consumers  over  a  period  of 
time.  Testing  this  concept,  presented  by 
US  Senator  Patrick  Leahy  of  Vermont  in 
public  comment  before  the  Northeast 
Dairy  Compact  Commission,  would 
appear  viable  with  regard  to  the  impact 
of  a  Regxilation  on  consumer  milk 
prices. 


>"■  Hahn  et  al.  "DatanninanU  of  the  Farm-to 
Retail  Milk  Price  Spread".  Agriculture  Infonnation 
Bulletin  M93.  March  lOM. 


Demonstration  Period  and  Continuing 
Assessment  of  Impact 

The  New  England  State  WIC  Programs 
imderstand  that  the  Compact  is 
considering  an  Over-Order  Price 
Regulation  on  Class  1  fluid  milk  for  a 
specific  period  of  time.  The  State 
directors  believe  it  appropriate  that  any 
initial  Regulation  be  in  effect  for  a 
limited  period,  such  as  six  months.  A 
potential  outcome  of  such  a 
demonstration  could  provide  evidence 
which  supports  that  milk  farm  price 
stability  due  to  a  Regulation  will  result 
in  price  stability,  and  peihaps  decreases 
and  related  savings,  on  Qass  1  fluid 
milk  purchases  by  consiuners — 
including  WIC  participants — over  time. 
To  measure  and  document  the  impact 
of  a  Regulation,  the  Commission  will 
need  to  develop  systems  and 
methodologies  to  gather,  track  and 
analyze  Class  1  fluid  milk  retail  price 
data  in  order  to  accurately  assess  and 
evaluate  any  Regulation-related  adverse 
or  beneficial  impact  on  costs  to 
consumers  and  WIC.  and  to  make 
related  adjustments  to  assure  that  the 
public  interest  is  served  and  consiuners 
and  the  WIC  Program  and  its 
participants  are  protected.  Such  an 
analytical  framework  should  include 
information  which  is  appropriate  to 
milk  purchasing  and  pricing  at  both  the 
New  England  Riegional  and  individual 
State  levels — including  each  State's  WIC 
programs— comprising  representative 
samples  of  market  areas  and  retail  store 
types,  proportion  of  sales  by  package 
size  (quarts,  half  falls  and  gallons),  and 
the  degrees  to  which  retail  price 
fluctuations  differ  for  package  sizes  in 
relation  to  each  other,  since  data  reflect 
WIC  operations  and  purchasing  patterns 
in  each  State.  WIC  participants  often 
purchase  2  half  gallon  containers,  and 
the  majority  do  not  have  ready  access  to 
supermarkets,  especially  for  frequent 
purchase  of  a  perishable  product  such 
as  milk. 

As  important,  analysis  should  include 
development  of  a  baseline  by  which 
changes  over  time  will  be  measiued,  as 
well  as  evaluation  of  the  relationship     . 
between  changes  in  the  Regulation  and 
Class  1  fluid  milk  prices  at  retail  levels 
over  time  and  the  cost  impact  to  WIC. 
WIC  does  not  specify  the  fat  content  of 
milk  purchased.  Tracking  and 
measuring  product  differentials  based 
on  fat  content;  therefore,  it  is  not 
necessary  to  any  WIC  cost  impact 
methodology. 

Post  Demonstration  Reimbursement 
System 

Given  such  analysis  and  evaluation 
and  sufficient  evidence.  Commission 


reimbursement  to  WIC  could  be  then 
based  upon  the  Over-Order  Price 
Regulation  and — specificaUy,  on  the 
amount  of  any  portion  of  the  retail  cost 
for  Class  1  fluid  milk  to  WIC  attributable 
to  the  Regulation  which  wotUd 
encompass  and  respond  to  individual 
state  WiC  programs. 

Demonstration  Period  Reimbursement 
System 

WIC  recognized,  however,  that  the 
theory  and  data  which  may  justify  the 
adoption  of  a  demonstration  period 
Regulation  does  not  provide 
demonstrated,  proven  assiuance  that 
there  would  be  no  cost  increase  to  WIC 
on  its  Class  1  fluid  milk  purchases. 
Notwithstanding  any  pubUc  interest  or 
other  justification  for  a  Regulation,  in 
the  absence  of  such  current  evidence 
that  a  Regulation  would  be  either  cost 
neutral  or  beneficial  to  WIC's  present 
year  funding,  the  Commission  should 
provide  a  way  to  protect  and  hold 
harmless  the  WIC  Program — and  its 
participants — in  the  New  England  States 
bom  potential  increases  in  the  Class  1 
fluid  milk  retail  price  during  a  period  of 
a  demonstration  Over-Order  Price 
Regulation,  for  at  least  the  |>eriod  of  any 
demonstration  Regulation.  It  is  clearly  a 
pari  of  the  public  interest  under  any 
Regulation  to  protect  WIC's  limited 
funds  and  the  full  number  of  women 
and  children  WIC  would  otherwise 
serve.  WIC  cannot  support  a  Regulation 
which  would  leave  women's  and 
children's  health  and  nutritional  stattis 
at  risk  because  appropriated  WIC  funds 
were  diverted  to  pay  higher  milk  prices, 
rather  than  remaining  with  the  WIC 
Program  to  provide  benefits  to 
participants. 

As  such,  the  State  WIC  Programs  in 
New  England  propose  a  method  by 
which  the  WIC  Program  will  be  held 
harmless  bom  any  impact  related  to  a 
demonstration  of  a  Compact  Over-Order 
IWce  Regulation  for  Class  1  fluid  milk. 
The  Commission  would  reimburse  each 
respective  State  WIC  Program.  The 
amount  of  reimbursement  would  be 
based  on  (1)  the  quantities  of  milk 
purchased  with  WIC  chedts  and  (2)  the 
amount  of  any  Compact  Over-Order 
Price  Regulation. 

This  would  allow  the  Commission  to 
implement  a  Compact  demonstration 
Regulation,  providing  essential  relief  to 
dairy  farmers,  and  WIC  could  continue 
to  serve  the  maximum  niunber  of 
participants  in  each  State  allowed  by    * 
the  grants  during  an  Over-Order 
demonstration.  This  would  also  allow 
the  Commission  a  period  of  time  to 
develop  a  more  finely  attimed  analysis 
of  the  impact  of  the  Regulation,  and  the 
develop  methods  to  most  acciuately 


ascertain  any  cost  to  WIC  and  the  most 
appropriate  reimbursement  levels. 

The  principles  of  the  interim 
mechanism  proposed  by  the  State 
directors  are: 

1.  The  Commission  should  establish  a 
Reserve  Account,  to  assure  that  funds 
are  on  hand  for  timely  reimbiusement 
by  the  Commission  to  the  States.  This 
account  will  be  funded  from  the 
Compact  over-order  price  regulation 
based  on  the  recent  percentage  of  total 
milk  sold  in  New  Ei^land  piuchased  by 
WIC  partici[>ants. 

2.  Any  Conunission  Over-Order  Price 
Regulation  in  a  given  month  will  result 
in  a  cent  for  cent  reimbursement  for 
Class  1  fluid  milk  paid  for  by  each  State 
WIC  Program  in  that  month.  The 
amount  of  reimbursement  will  be  based 
on  the  quantities  of  milk  actually  paid 
for  by  each  WIC  state.  Funds  in  the 
Reserve  Account  will  only  be  drawn  by 
individual  States  in  proportion  to  the 
Over-Order  Regulation.  Unused  fimds 
would  return  to  the  Commission. 

3.  Each  State  WIC  Program  will 
invoice  the  Commission  on  a  monthly 
basis  for  reimbursement  due.  When  the 
refund  amounts  are  small,  individual 
States  may  elect  to  bill  up  to  3  months 
in  one  invoice  to  avoid  unnecessary 
administrative  costs  for  both  parties. 

Formal  Agreement 

Implementation  will  take  place  under 
the  terms  and  conditions  of  a  formal 
agreement  between  the  Commission  and 
the  States,  entered  into  by  the  State  WIC 
Programs  acting  as  a  single  entity.  Such 
an  agreement  must  contain  the  above 
provisions  for  interim  reimbursement 
determination  and  procedures, 
continuing  assessment  of  impact,  how 
the  parties  will  change  to  any  post 
demonstration  reimbursement  system, 
conditions  for  mutual  agreement  for 
modifications  to  the  agreement,  term  of 
the  agreement  and  conditions  for 
mutual  or  either  party  termination  prior 
to  expiration  of  the  agreement. 

The  above  proposal  by  the  State  WIC 
Programs  in  New  England  and  any 
subsequent  agreement  are  subject  to 
approval  by  the  Food  and  Consiuner 
Service  of  the  USDA.  The  State  WIC 
Programs  will  collaborate  with  tlie 
Compact  Commission  and  USDA  Food 
and  Consumer  Service  to  develop  and 
implement  agreement  provisions  and 
operating  procedures  for  any 
reimbursement  system  which  meet  the 
requirements  of  Compact  legislation  and 
Federal  WIC  guidance,  rules  and 
regulations. 


Public  Interest  Finding — Summary 
Analysis 

In  view  of  this  comprehensive 
marketwide  analysis,  the  Compact 
Commission  concludes  that  Compact 
Over-order  Price  Regulation  in  the 
amount  of  $16.94,  for  six  months' 
duration,  will  ensure  the  "public 
interest"  is  served  in  the  manner 
contemplated  by  the  finding  analysis 
under  tlus  section.  The  stated  amount 
represents  a  limited  market  adjustment 
that  accounts  for  its  potential  impact  on 
all  levels  of  the  market,  from  form  to 
retail. 

As  noted  throughout  the  analysis 
under  this  and  the  previous  finding 
section,  the  Compact  Conmiission  has 
accounted  for  a  number  of  potential 
market  impacts  in  fashioning  this 
initial,  limited  regulation.  Most 
particularly,  the  Commission  is 
concerned  about  the  potential  for 
market  dysfunction  in  the  wholesale 
market,  and  with  regard  to 
imanticipated  impacts  on  consumer 
prices. 

The  Commission  has  concluded  that 
the  regulation  should  not  adversely 
affect  the  wholesale  market  and  should, 
indeed,  have  a  positive  impact  on  retail 
prices.  Yet  the  Commission  has 
purposefully  limited  the  duration  of  the 
initial  regulation  to  ensure  against 
unanticipated  consequences.  As  a  final 
safeguard  against  unanticipated,  adverse 
consequences,  the  Commission  has 
acted  to  "hold  harmless"  the  WIC 
program,  despite  its  conclusion  of  the 
remoteness  of  such  unanticipated 
consequences  occurring. 

The  Compact  Commission  concludes 
further  that  the  limited  duration  of  this 
initial  regulation  ensures  that  its  impact 
across  marinets  can  be  carefully 
monitored  and  evaluated  from  the 
outset  and  then  reconsidered  as  soon  as 
a  record  has  been  estabUshed. 
Accordingly,  the  Commission  will 
attempt  specifically  to  monitor  and 
assess  the  pattern  of  raw  product 
supplies  firom  New  York  and  New 
England  farms  and  the  movement  of 
packaged  milk  into  the  market  frtim 
plants  outside  the  region,  as  well  as  the 
impact  of  price  regulation  on  retail 
prices,  including  the  school  lunch 
program,  and  the  WIC  program.*'*' 


"•In  reply  comment,  John  Ghiorzi,  Regional 
Director,  aupplemental  Food  Prt>grams,  Northeast 
Region.  USDA.  suggeeted  that  the  demonstrational 
nature  of  the  initial  regulation  would  be  better 
MTved  if  the  initial  period  were  eight  or  twelve 
months  instead  of  six  months.  The  Commiarioo 
acknowledges  this  point  The  Commission  has 
determined  still  that  a  useful  empirical  record  can 
be  developed  in  six  months',  and  that  the  relative 
efficacy  of  this  record  must  be  considered  along 
%vith  the  other  factcrs  at  issue  in  determining  the 


m.  Finding 

Whether  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum 
milk  prices,  are  in  the  public  interest 
and  are  reasonably  designed  to  achieve 
the  purposes  of  the  order. 

The  Compact  Commission's 
responsibility  to  considw  the  public 
interest  with  respect  to  the  non-price 
aspects  of  regulation  are  evident  in  two 
areas:  Firat.  as  required  by  Compact 
Article  IV.  Section  9(f).  the  Commission 
has  acted  to  insure  that  its  regulation 
does  not  create  an  incentive  for  dairy 
Carmen  to  produce  additional,  surplus 
supplies  of  milk,  and  second,  the 
Commission's  regulation  is  uniform  and 
equitable  and  does  not  imduly  distort 
traditional  markets  and  marketing 
channels. 

1.  Surplus  Production 

Compact  Requirement 

Compact  Section  9(f)  provides  that 
"when  establishing  a  Compact  over- 
order  price,  the  Commission  shall  take 
such  action  as  necessary  and  feasible  to 
ensure  that  the  over-order  price  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk." 

Compact,  Article  IV,  §  9(f). 

Accordingly,  the  Compact 
Commission  sought  comment  on: 

The  appropriate,  necenaiy  and  feasible, 
action  to  take,  as  required  by  the  Compect, 
to  ensure  that  CtxnpBct  Over-order  Price 
Regulation  does  not  result  in  additional 
supplies  of  milk.'"* 

lie  Commission  concludes  that 
specific  action  is  not  necessary  at  the 
present  time  in  light  of  the  limited 
duration  of  the  price  regulation 
established  by  this  rule.  The 
Commission  draws  this  conclusion  bom 
actual  and  projected  data  of  regional 
and  national  production  levels,*** 
which  indicate  it  is  most  unlikely  that 
additional  supplies  of  milk  will  be 
produced  by  New  England  as  a  region. 
The  Commission  also  concludes  from 
the  testimony  of  farmers  about  their 
production  planning  decisions  that  it  is 
unlikely  individual  farmers  will  make 
decisions  to  increase  production  based 
upon  imposition  of  this  price  regulation. 

The  record  contains  abundant 
evidence  demonstrating  that  farmers 
plan  their  activities  based  on  the 
anticipated  long-run  rather  than  short- 
range  changes  in  market  structure.  As 
dted  previously,  one  dairy  economist 


proper  duration  of  the  initial  regulation.  The 
Commission  has  accordingly  settled  upon  six 
months  as  the  proper  length  of  time. 

I10B2CFR  12252. 

>"  See  discussion,  infra,  of  COC  purdiaae 
lequiremenL 
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testified  that  price  fluctuations  and 
maricet  instability  "makes  it  very 
difficult  for  formers  to  effectively  plan 
and  make  the  type  of  investment 
necessary  to  position  themselves  for  the 
future."  *^2  Jim  Jenks,  a  dairy  fanner 
from  Vermont,  echoed  these  sentiments. 
He  testified,  in  essence,  that  the 
instabiUties  in  the  prices  and  in  the 
market  structure  made  such  an 
investment  too  risky  of  a  proposition  to 
pursue.  "[Ilf  we're  going  to  make  a  good 
decision  with  respect  to  putting  my 
family's  equity  on  the  line,  we  need  to 
know  something  about  the  stability  of 
our  markets  and  our  futiue."  'i' 

Similar  sentiments  were  expressed  by 
CharUe  Telly,  a  dairy  farmer  from 
Massachusetts.  "It  is  difficult  for  me  to 
plan  out — to  financially  plan  out  my 
future  three,  five  or  ten  years  in  advance 
because  of  the  uncertainty  I  face  each 
month  with  the  ever  changing  milk 
price.""* 

Combined  with  the  statistical  data  of 
the  lack  of  probability  of  region-wide 
production  increases,  this  individual 
testimony  leads  the  Commission  to 
conclude  that  a  price  regulation  of 
limited  diuBtion  likely  would  not  affect 
production  behavior  %vithin  the  meaning 
of  Section  9(f)."» 

Requirement  of  Enabling  Legislation 

Pub.  L.  104-127(5)  states  that: 

(bjfbre  the  end  of  each  fiscal  year  that  a 
Compact  price  regulation  is  in  effect,  the 
Northeast  Interstate  Dairy  Compact 
Commission  shall  compiensate  the 
Commodity  Credit  Corporation  for  the  cost  of 
any  purchases  of  milk  and  milk  products  by 
the  Corporation  that  result  from  the  projected 
rate  of  increase  in  milk  production  for  the 
fiscal  year  within  the  Comftact  region  in 
excess  of  the  projected  national  average  rate 
of  the  increase  in  milk  production,  as 
determined  by  the  Secretary  [of  Agriculture]. 

7  U.S.C  sec.  7256(5).  Accordingly,  the 
Compact  Commission  requested 
comment  on: 

The  moet  appropriate  means  to  account  for 
the  Compact  Commission's  responsibility  to 
reimburse  the  Conmiodtty  Credit  Corporation 
(CCC)  for  CCC  purchases  attributable  to  an 
increase  in  milk  production  in  the  New 
England  region  above  the  national  average 
rate  of  increase.  "• 

Although  the  comments  received 
were  few  in  number,  they  were 


"» Smith.  12717/96  HT  at  38. 

<")«lks.  12/17/96  HT  at  153. 

««T«Ily,  12/19/96  HT  at  123. 

*"The  nile'i  intended  benefit  regarding  the 
maintenance  and  stabilization  of  the  milkshed 
relates  to  promoting  the  viability  of  fanning  units 
rather  than  the  promotion  of  increased  production, 
h  is  expected  that  the  rule  will  promote  this  benefit, 
despite  its  limited  duration,  by  serving  as  a  basis 
for  existing  producen  to  remain  in  production. 

"•62  CFK  12252. 


sufficient  to  permit  the  Commission  to 
address  this  issue. 

For  example,  Wellington  et  al 
indicated  the  view  that  the  appropriate 
response  for  the  Commission  was 
simply  to  monitor  production  levels  and 
take  action  only  if  current 
circumstances  changed  markedly. i^^ 
The  comment  is  based  on  the  assertion 
that  the  rate  of  increase  in  regional 
production  is  luilikely  to  exceed  the  rate 
of  increase  in  national  production.  In 
the  event  of  an  imexpected  change  in 
circumstances,  these  commenters 
suggested  a  plan  for  the  Commission  to 
retain  funds  sufficient  to  cover  any  CCC 
purchases. 

Statistical  data  and  projections 
support  the  position  set  forth  by  these 
commenters.  According  to  statistical 
data  submitted,  the  national  production 
average  increased  at  a  rate  of  0.8768 
percent  between  1991  and  1996.^^* 
Production  in  the  region  increased 
0.7121  percent  over  the  same  five-year 
time  period.""  According  to 
projections,  national  production  inl997 
is  expected  to  increase  at  a  rate  of 
between  1  and  2.07  percent.  Regional 
production,  however,  for  1997  is 
projected  to  increase  at  a  rate  of  only  0.6 
percent,  a  rate  that  is  significantly  lower 
than  the  proposed  projected  national 
rate  of  increased  production.^^" 

The  Commission  notes  that  the  CCC 
made  no  purchases  of  surplus  milk  in 
fiscal  year  1996  or  1997.  Therefore,  in 
light  of  the  comments  submitted,  the 
Commission  agrees  that  action  that  is 
appropriate  and  necessary  imder  these 
circumstances  is  presently  limited  to 
monitoring.  The  Commission  concludes 
further,  however,  that  it  must  be 
prepared  in  case  production  increases  in 
an  unexpected  manner,  and  CCC 
purchases  occiu. 

Accordingly,  for  each  month  price 
regulation  is  in  place,  in  consultation 
with  the  United  States  Secretary  of 
Agriculture,  the  Compact  Commission 
will  monitor  the  regional  and  national 
rates  of  production  to  determine 
whether  the  regional  rate  of  increased 
production  is  within  0.25  percent  of  the 
national  rate  of  increased  production.  If 
production  does  increase  within  this 
range,  then  for  each  such  month,  the 
Commission  will  estimate  the  potential 
cost  of  CCC  surplus  purchases  of 
surplus  which  might  occur  should  the 


«"V31/97WCatlO-ll. 

<<•  National  Agricultural  Sutistics  Service.  Milk 
Production  Summary. 

■>*New  England  Agricultural  Sutistics.  199S- 
1996.  "Milk  Production",  page  68. 

""Northeast  Regional  Dairy  Outlook  Conference, 
November  6. 1996;  Milk  Production  Worksheet  and 
Food  and  Agricultural  Policy  Research  Institute 
Staff  Raport  *l-96.  page  86. 


rate  of  regional  rate  of  increased 
production  exceed  the  national  rate.  The 
Commission  will  retain  a  portion  of  the 
proceeds  of  the  price  regulation 
sufficient  to  cover  such  estimated  cost, 
as  necessary. 

After  the  date  of  termination  of  the 
Compact  Over-Order  Price  Regulation,  if 
the  Commission  has  retained  any 
proceeds  of  the  price  regulation  and  no 
compensation  has  been  made  to  the  CCC 
for  surplus  purchases,  the  Commission 
will  provide  pro  rata  refunds  to  all 
pooled  producers.  The  amoimt  of  each 
producer's  refund  will  accoimt  for  the 
marketing's  of  milk  by  each  producer 
and  the  regulated  price  for  such  milk  in 
effect  for  each  month  in  which  proceeds 
were  retained. 

If,  after  the  date  of  termination, 
compensation  has  been  made  to  the  CCC 
and  proceeds  of  the  price  regulation  still 
remain,  the  Commission  will  provide 
refunds  as  follow:  (1)  A  pooled  producer 
shall  become  eligible  to  receive  a  refund 
by  submitting  to  the  Commission 
documentation  that  the  producer  did 
not  increase  marketing's  of  milk  during 
the  time  that  the  price  regulation  was  in 
effect  as  compared  to  the  same  period 
during  the  previous  calendar  year.  Such 
documentation  shall  be  filed  with  the 
Commission  not  later  than  45  days  after 
the  date  of  termination  of  the  over-order 
price  regulation.  (2)  The  Commission 
shall  calculate  the  amoimt  of  refund  to 
be  provided  to  each  eligible  producer  by 
taking  into  account  the  total  amount  of 
retained  proceeds,  the  total  marketing's 
of  milk  by  all  producers  eligible  for 
refunds,  and  the  total  amoimt  of 
marketing's  by  each  eligible  producer. 

Finally,  the  Commission  notes,  in 
accordance  with  7  U.S.C.  7256(b)(5). 
that  it  is  not  required  to  take  any  action 
with  respect  to  the  CCC  prior  to  its 
promulgation  of  a  price  regulation. 

2.  Technical  Regulation 

As  described  in  the  discussion  on  the 
potential  impact  of  price  regulation  on 
the  wholesale  market,  the  Commission 
is  most  concerned  that  the  price 
regulation  established  imder  this  rule 
not  cause  market  distortion.  The 
Commission  concludes  that  the 
technical  regulation  will  avoid  any  such 
distortions. 

The  Commission's  regulation  is 
uniform  and  equitable,  and  will  have  a 
neutral  impact  on  existing  markets  and 
marketing  chaimels,  other  than 
operation  of  the  regulated  price. 
Assurance  of  this  neutral  impact 
promotes  the  public  interest  by 
preventing  adverse  consequences 
attributable  to  market  distortions.  The 
Commission  has  taken  the  following 
steps  to  insure  the  protection  of  the 


public  interest  in  this  manner  by 
carefully  considering  the  following 
issues: 

1.  Proper  construct  of  the  definition  of 
pool  plants  and  partially  regulated 
plants  subject  to  regulation  of  the 
Compact.  A  pool  plant  is  defined  imder 
Section  2(6)  as  any  milk  plant  located 
in  a  regulated  area.  A  partially 
regulated  plant  is  defined  in  Section 
2(7)  as  a  milk  plant  not  located  in  a 
regulated  area  but  having  Class  I 
distribution  within  such  area,  or 
receipts  from  producers  located  in  such 
area.  Section  2(5)  defines  a  regulated 
area  as  any  area  within  the  region 
governed  by  and  defined  in  regulations 
establishing  a  compact  over-order  price 
or  commission  market  order.  Section 
9(d)  of  the  Compact  establishes  the 
Commission's  authority  to  establish  the 
minimiim  price  foT  miUc  to  be  paid  by 
pool  plants,  partially  regulated  pool 
plants  and  aU  other  handlers  receiving 
milk  fitim  producers  located  in  a 
regulated  area.^'^ 

2.  Assuring  that  that  Class  I  sales 
outside  the  New  England  region  made 
by  new  England  based  plants  or  pool 
plants,  are  not  subject  to  the  regulation, 
through  the  use  of  the  so-called 
"competitive  credits"  authorized  by 
Section  10(4)  of  the  Compact. 

3.  Providing  for  equitable 
distributions  to  producers  shipping  to 
pool  plants  and  partially  regulated 
plants.  See  Compact  Section  9(d). ^^a 

4.  Assuring  the  regulation  does  not 
disrupt  the  traditional  pattern  of  raw 
product  supply  from  New  England  and 
New  York,  and  the  existing  mariiet 
supply  of  packaged  milk  products. 
These  issues  are  addressed 
comprehensively  throughout  the 
technical  regulation. 

5.  Assuring  complimentary  operation 
of  the  Compact  with  the  Federal  Milk 
Market  Order  Program.  The  Compact's 
Statement  of  Purpose  expressly  declares 
this  purpose.  The  technical  regulation  is 
expressly  based  on  this  principle,  llie 
Commission  will  also  be  utilizing  the 
assistance  of  the  Milk  Market 
Administrator  on  an  ongoing  basis,  as 


I"  One  commenter,  in  effect,  challenged  the 
Commission's  authority  to  rely  upon  the  provision 
in  §9(d)  of  the  Compact  which  permits  the 
Commission  to  regulate  such  "partially  regulated 
pool  plants."  Vetne.  3/31/97  AC  The  Commission 
disagrees  with  this  legal  conclusion  of  tha 
commenter. 

'"One  commenter  indicated  the  Commission 
should  include  all  producers  supplying  partially 
regulated  plants,  without  regard  to  the  relative 
volume  of  milk  sales  by  such  plants  in  the  Compact 
region.  Marcus,  12/19/96  HT  at  92.  The 
Commission  concludes  that  this  approach  would 
cause  undue  distortion  of  the  outside  markets,  and 
declines  to  adopt  it 


authorized  by  7  U.S.C.  §  7256(6).  ta 
ensure  such  efficient  operation.^^' 

FinaUy,  the  Compact  Commission 
notes  that  one  commenter  argued  that 
the  Commission  should  regulate  all 
classes  of  milk  and  not  just  Class  I  fluid 
milk  (HT  177  12/19  Turner).  The 
Conunission's  authority,  however,  is 
expressly  limited  by  statute  and  by  the 
Compact  to  the  regulation  of  Class  I 
fluid  milk.  See  7  U.S.C.  §  7256(2): 
Compact,  Art.  IV,  §  9(b). 

IV.  Administrative  Assessment 

Article  VII,  $  18(a)  of  the  Compact 
provides  that: 

if  regulations  establishing  an  overorder 
price  *  *  *  are  adopted,  they  may  include  an 
assessment  for  the  specific  purpose  of  their 
administration.  These  regulations  shall 
provide  for  establishment  of  a  reserve  for  the 
Commission's  ongoing  operating  expenses. 

In  accordance  with  this  section,  the 
Commission  determined  that  this 
regulation  will  cost  $400,000  to 
administer  for  its  six  month  duration. 
Based  on  a  projected  total  utilization  of 
1.25  billion  pounds  of  Class  I  milk  in 
the  Compact  region  during  this  period, 
an  assessment  in  the  amoimt  of  $0,032 
per  cwt  will  be  imposed.  The  funds  will 
be  held  in  an  operating  expense  reserve 
accoimt. 

V.  Required  Findings  of  Fad 

Pursuant  to  Compact  Art.  V.  §  12,  the 
Compact  Commission  hereby  finds: 

(1)  That  the  public  interest  will  be 
served  by  the  establishment  of 
minimum  milk  prices  to  dairy  farmers 
under  Article  IV. 

(2)  That,  for  purposes  of  this  initial 
regulation,  a  level  of  price  in  the 
amount  of  $16.94  will  assure  that 
producers  receive  a  price  sufficient  to 
cover  their  costs  of  production  and  will 
elicit  an  adequate  supply  of  milk  for  the 
inhabitants  of  the  regulated  area  and  for 
manufiactiuing  purposes. 

(3)  That  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum 
milk  prices,  are  in  the  public  interest 
and  are  reasonably  designed  to  achieve 
the  purposes  of  the  order.*** 

List  of  Subjects  in  7  CFR  Parts  1300. 
1301, 1303. 1304, 1305. 1306  and  1307 

Milk. 


>"One  commenter  described  the  need  for  a 
butterfat  adjustment  in  the  regulation.  Vetne,  3/31/ 
97  AC  This  necessary  adjustment  is  already 
provided  for  and  established  in  the  structure  of  the 
underlying  federal  Order. 

"<  Whether  the  terms  of  the  proposed  regional 
order  are  approved  by  producers  as  provided  in 
section  thirteen,  as  required  by  finding  4  of  this 
section,  is  contingent  on  final  action  by  the 
Commission  and  the  consequent  conduct  of  a 
referendum. 


For  the  reasons  set  forth  in  the 
preamble,  the  Commission  establishes 
in  title  7  of  the  Code  of  Federal 
Regulations  a  new  chapter  Xm  to  read 
as  follows: 

CHAPTER  XI»-t40RTHEAST  DAIRY 
COMPACT  COMMISSION 

Part 

1300  Over-order  price. 

1301  Definitions. 

1303  Handlers  reports. 

1304  Qassificationofmilk. 

1305  Qasa  price. 

1306  Compect  over-order  producer  price.  ' 

1307  Payments  for  milk. 

1308  Commission  assessment 

PART  1300— OVER-ORDER  PRICE 
REGULATIONS 

1300.1  Compact  Ccnnmission. 

1300.2  Continuity  and  separability  of 
provisions. 

1300. 3  Handler  responsibility  for  records 
and  focilities. 

1300.4  Tennination  of  obligation. 
AudMritjr:  7  U.S.C  7256. 

fiaoai    Compact Commieeion. 

(a)  Designation.  The  agency  for  the 
administration  of  the  Pricing  Regulation 
shall  be  the  compact  commission. 

(b)  Powers.  The  compact  commission 
shall  have  the  following  powers: 

(1)  Administer  the  pricing  regulation 
in  accordance  with  its  terms  and 
provisions; 

(2)  Make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
the  pricing  regulation; 

(3)  Receive  and  investigate  complaints 
of  violations; 

(4)  Recommend  amendments. 

(c)  Duties:  The  compact  commission 
shall  perform  all  the  duties  necessary  to 
administer  the  terms  and  provisions  of 
the  pricing  regulation,  including,  but 
not  limited  to  the  following: 

(1)  Employ  and  fix  the  compensation 
of  persons  necessary  to  enable  them  to 
exercise  their  powers  and  perform  their 
duties: 

(2)  Pay  out  of  funds  provided  by  the 
administrative  assessment  all  expenses 
necessarily  incurred  in  the  maintenance 
and  fimctioning  of  their  office  and  in 
the  performance  of  their  duties; 

(3)  Keep  records  which  will  clearly 
reflect  the  transactions  provided  for  in 
the  pricing  regulation: 

(4)  Announce  publicly  at  their 
discretion,  by  such  means  as  they  deem 
appropriate,  the  name  of  any  handler 
who.  after  the  date  upon  which  he  is 
required  to  perform  such  act,  has  not: 

(i)  Made  reports  required  by  the 
pricing  regulation; 

(ii)  Made  payments  required  by  the 
pricing  regulation;  or 


23056 


Federal  Register  /  Vol.  62.  No.  81  /  Monday,  April  28.  1997  /  Proposed  Rules 


Va<lA»a1    Vaatotar    /    Mn\     R7     Mo     R1     /    XyTnnHoTr      Ann'l    7ft     10Q7    /    PmnrteoH    Riilott 


23n<C7 


23056 


Federal  Register  /  Vol.  62.  No.  81  /  Monday.  April  28.  1997  /  Proposed  Rules 


(iii)  Made  available  records  and 
facilities  as  required  pursuant  to 
§1300.3: 

(5)  Prescribe  reports  required  of  each 
handler  under  the  pricing  regulation. 
Verify  such  reports  and  the  payments 
required  by  the  pricing  regulation  by 
examining  records  (including  such 
papers  as  copies  of  income  tax  reports, 
fiscal  and  product  accounts, 
correspondence,  contracts,  documents 
or  memoranda,  of  the  handler,  and  the 
records  of  any  other  person  that  are 
relevant  to  the  handler's  obUgation 
under  the  pricing  regulation,  by 
examining  such  handler's  milk  handling 
facilities;  and  by  such  other 
investigation  as  the  compact 
commission  deems  necessary  for  the 
purpose  of  ascertaining  the  correctness 
of  any  report  or  any  obligation  under  the 
pricing  regulation.  Reclassify  fluid  milk 
product  received  by  any  handler  if  such 
examination  and  investigation  discloses 
that  the  original  classification  was 
incorrect; 

(6)  Furnish  each  regvdated  handler  a 
written  statement  of  such  handler's 
accoiuits  with  the  compact  commission 
promptly  each  month.  Furnish  a 
corrected  statement  to  such  handler  if 
verification  discloses  that  the  original 
statement  was  incorrect;  and 

(7)  Prepare  and  disseminate  publicly 
for  the  benefit  of  producers,  handlers, 
and  consiuners  such  statistics  and  other 
information  covering  operation  of  the 
pricing  regulation  and  facts  relevant  to 
the  provisions  thereof  (or  proposed 
provisions)  as  do  not  reveal  confidential 
information. 

113002    Continuity  and  MparabUlty  of 
pfovtaionc 

(a)  Effective  time.  The  provisions  of 
this  pricing  regulation  or  any 
amendment  to  the  pricing  regulation 
shall  become  effective  at  such  time  as 
the  compact  commission  may  declare 
and  shall  continue  in  force  until 
suspended  or  terminated. 

(b)  Suspension  or  termination.  The 
compact  commission  shall  suspend  or 
terminate  any  or  all  of  the  provisions  of 
the  pricing  regulation  whenever  they 
find  that  such  provision(s)  obstructs  or 
does  not  tend  to  effectuate  the  declared 
policy  of  the  compact.  The  pricing 
regulation  shall  terminate  whenever  the 
provisions  of  the  compact  authorizing  it 
cease  to  be  in  efiiect. 

(c)  Continuing  obligations.  If  upon  the 
suspension  or  termination  of  any  or  all 
of  the  provisions  of  the  pricing 
regulation  there  are  any  obligations 
arising  under  the  pricing  regulation,  the 
final  accrual  or  ascertainment  of  which 
requires  acts  by  any  handler,  by  the 
compact  commission,  or  by  any  other 


person,  the  power  and  duty  to  perform 
such  further  acts  shall  continue 
notwithstanding  such  suspensions  or 
termination. 

S130a3    Handlw  rssponsiMlity  for  recofds 
and  fadimM. 

Each  handler  shall  maintain  and 
retain  records  of  his  operations  and 
make  such  records  and  his  facilities 
available  to  the  compact  commission.  If 
adequate  records  of  a  handler,  or  of  any 
other  person,  that  are  relevant  to  the 
obligation  of  such  handler  are  not 
maintained  and  made  available,  any 
fluid  milk  product  required  to  be 
reported  by  such  handler  for  which 
adequate  records  are  not  available  shall 
not  be  considered  accounted  for  or 
established  as  used  in  a  class  other  than 
the  highest  price  class. 

(a)  Records  to  be  maintained.  (1)  Each 
handler  shall  maintain  records  of  his 
operations  (including,  but  not  limited 
to,  records  of  purchases,  sales, 
processing,  packaging  and  disposition) 
as  are  necessary  to  verify  whether  such 
handler  has  any  obligation  under  the 
pricing  regulation  and  if  so.  the  amoimt 
of  such  obligation.  Such  records  shall  be 
such  as  to  establish  for  each  plant  or 
other  receiving  point  for  each  month: 

(i)  The  quantities  of  fluid  milk 
product  contained  in.  or  represented  by. 
products  received  in  any  form, 
including  inventories  on  hand  at  the 
beginning  of  the  month,  according  to 
form,  time  and  soiuce  of  each  receipt: 

(ii)  The  utilization  of  all  fluid  miun 
product  showing  the  respective 
quantities  of  such  fluid  milk  product  in 
each  form  disposed  of  or  on  hand  at  the 
end  of  the  month;  and 

(iii)  Payments  to  producers,  dairy 
farmers  and  cooperative  associations, 
including  the  amoimt  and  nature  of  any 
deductions  and  the. disbursement  of 
money  so  deducted. 

(2)  Each  handler  shall  keep  such  other 
specific  records  as  the  compact 
commission  deems  necessary  to  verify 
or  establish  such  handler's  obligation 
under  the  pricing  regulation. 

(b)  Availability  of  records  and 
facilities.  Each  handler  shall  make 
available  all  records  pertaining  to  such 
handler's  operation  and  all  faciUties  the 
compact  conmiission  finds  are 
necessary  to  verify  the  information 
required  to  be  reported  by  the  pricing 
regulation  and/or  to  ascertain  such 
handler's  reporting,  monetary  or  other 
obligation  under  the  pricing  regulation. 
Each  handler  shall  permit  the  compact 
commission  to  observe  plant  operations 
and  equipment  and  make  available  to 
the  compact  commission  such  facilities 
as  are  necessary  to  carry  out  their 
duties. 


(c)  Retention  of  records.  All  records 
required  imder  the  pricing  regulation  to 
be  made  available  to  the  compact 
commission  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  month  to  which 
such  records  pertain.  If,  within  such  a 
three  year  period,  the  compact 
commission  notifies  the  handler  in 
writing  that  the  retention  of  such 
records,  or  of  specified  records,  is 
necessary  in  connection  with  a 
proceeding  or  court  action  specified  in 
such  notice,  the  handler  shall  retain 
such  records,  or  specified  records,  until 
further  written  notification  fiom  the 
compact  commission.  The  compact 
commission  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer 
necessary  in  connection  therewith. 
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f  13004    Tannlnatton  of  Obligation. 

The  provision  of  this  section  shall 
apply  to  any  obligation  under  the 
pricing  regulation  for  the  payment  of 
money: 

(a)  Kxcept  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  obligation 
of  any  handler  to  pay  money  required  to 
be  paid  under  the  terms  of  the  pricing 
regulation  shall  terminate  two  years 
after  the  last  day  of  the  month  during 
which  the  compact  commission  receives 
the  handler's  report  of  receipts  and 
utiUzation  on  which  such  obUgation  is 
based,  imless  within  such  a  two  year 
period,  the  compact  commission 
notifies  the  handler  in  writing  that  such 
money  is  due  and  payable.  Service  of 
such  written  notice  shall  be  complete 
upon  mailing  to  the  handler's  last 
known  address  and  it  shall  contain  but 
need  not  be  Umited  to  the  following 
information: 

(1)  The  amoimt  of  the  obligation; 

(2)  The  month(s)  on  which  such 
obligation  is  based;  and 

(3)  If  the  obUgation  is  payable  to  one 
or  more  producers  or  to  a  cooperative 
association,  the  name  of  such 
producer(s)  or  such  cooperative 
association,  or  if  the  obUgaUon  is 
payable  to  the  compact  commission,  the 
account  for  which  it  is  to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obUgation  under  the 
pricing  regulation,  to  make  available  to 
the  compact  commission  all  records 
required  by  the  pricing  regulation  to  be 
made  available,  the  compact 
commission  may  notify  the  handler  in 
writing,  within  the  two  year  period 
provided  for  in  paragraph  (a)  of  this 
section,  of  such  failure  or  refusal.  If  the 
compact  commission  so  notifies  a 
handler,  the  said  two  year  period  with 
respect  to  such  obUgation  shall  not 


begin  to  run  until  the  first  day  of  the 
month  following  the  month  during 
which  all  such  records  pertaining  to 
such  obUgation  are  made  available  to 
the  compact  commission; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  \bis  section,  a 
handler's  obUgation  under  the  pricing 
regulation  to  pay  money  shall  not  be 
terminated  with  respect  to  any 
transaction  involving  fraud  or  willful 
concealment  of  a  fact,  material  to  the 
obUgation,  on  the  part  of  the  handler 
against  whom  the  obUgation  is  sought  to 
be  imposed;  and 

(d)  Unless  the  handler  files  a  petition 
to  the  compact  commission  to 
commence  Utigation  within  the 
appUcable  two  year  period  indicated 
below,  the  obUgation  of  the  compact 
commission: 

(1)  To  pay  a  handler  any  money 
which  such  handler  claims  to  be  due 
him  under  the  terms  of  the  pricing 
regulation  shaU  terminate  two  years 
after  the  end  of  the  month  during  which 
the  fluid  milk  product  involved  in  the 
claim  were  received;  or 

(2)  To  refund  any  payment  made  by 
a  handler  (including  a  deduction  or 
offset  by  the  compact  commission)  shaU 
terminate  two  years  after  the  end  of  the 
month  during  which  payment  was  made 
by  the  handler. 

PART  1301-OEFlNITIONS 

1301.1  Compact 

1301.2  Commission. 

1301.3  Northeast  Dairy  Compact  Regulated 
Area. 

1301.4  Plant 

1301.5  Pool  plant 

1301.6  Partially  regulated  plant 

1301.7  Non  pool  plant 

1301.8  MiUL 

1301.9  Handler. 

1301.10  Producer-handler. 

1301.11  Producer. 

1301.12  Producer  milL 

1 301 . 1 3  Exempt  milk. 

1301.14  Fluid  milk  product 

1301.15  Fluid  cream  product 

1301.16  FiUed  milk. 

1301.17  Cooperative  association. 

1301.18  Person. 

1301.19  Route  disposition. 
1 301 .  20  Distributing  plant 

1301.21  Supply  plant 

1301.22  State  dairy  regulation. 

1301.23  Diverted  milL 
Anthorttjr:  7  U.S.C  7256. 

f  1301.1  ConHMCt 

Compact  means  the  Northeast  Dairy 
Compact  as  approved  by  section  147  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  (Fair  Act).  Pub.  L.  104- 
127. 


f1301.2 

Commission  means  the  commission 
estabUshed  by  the  Northeast  Dairy 
Compact. 

11301.3    NorttiMSt  Dairy  Compact 
RagulatMl  Area. 

Northeast  Dairy  Compact  Regulated 
Area  hereinafter  caUed  the  Regulated 
Area  means  all  territory  within  the 
boundaries  of  the  states  of  Connecticut, 
Maine.  Massachusetts,  New  Hampshire, 
Rhode  Island  and  Vermont.  All 
waterfront  faciUties  connected 
therewith  and  craft  moored  thereat,  and 
aU  territory  therein  occupied  by  any 
govenunental  installation,  institution,  or 
other  similar  estabUshment 

§1301.4    Plant 

Plant  means  the  land  and  buildings, 
together  with  their  surroundings, 
fadUties  and  equipment,  whether 
owned  or  operated  by  one  or  more 
persons,  constituting  a  single  operating 
unit  or  establishment  for  the  receiving, 
processing  or  packaging  of  milk  or  milk 
products.  The  term  plant  shaU  not 
include: 

(a)  Distribution  points  (separate 
premises  used  primarily  for  the  transfsr 
to  vehicles  of  packaged  fluid  milk 
products  moved  there  fiom  processing 
and  packaging  plants);  or 

(b)  Bulk  reload  points  (separate 
premises  used  for  the  purpose  of 
transferring  bulk  milk  from  one  tank 
truck  to  another  tank  truck  while  en 
route  from  dairy  formers'  forms  to  a 
plant).  If  stationary  storage  tanks  are 
used  for  transferring  milk  at  the 
premises,  the  operator  of  the  fociUty 
shaU  make  an  advance  written  request 
to  the  compact  commission  that  the 
faciUty  be  treated  as  a  reload  point; 
otherwise  it  shaU  be  a  plant.  The 
cooling  of  milk.  coUection  or  testing  of 
samples,  and  washing  and  sanitizing  of 
tank  trucks  at  the  premises  shaU  not 
disqualify  it  as  a  bulk  reload  point. 

§1301.5    Pool  Plant 

Pool  Plant  means  any  milk  plant 
located  in  the  regulated  area. 

§1301.6    ParliaNy  RaguMMl  Plant 

Partially  Regulated  Plant  means  a 
milk  plant  not  located  in  the  regulated 
area  but  having  Class  I  distribution  in 
the  regulated  area,  or  receipts  fiom 
producers  located  in  the  rc^gulated  area. 

§1301.7    Non  Pool  Plant 

Non  Pool  Plant  means  any  milk  plant 
that  is  not  a  pool  plant  pursuant  to 
section  1301.5  and  not  a  p>artiaUy 
regulated  plant  pursuant  to  section 
1301.6. 


§1301.8 

Milk  means  the  lacteal  secretion  of 
cows  and  includes  aU  sldm,  butterfat,  or 
other  constituents  obtained  from 
separation  of  any  other  process  and  as 
defined  pursuant  to  prevailing 
standards  of  identity. 

§1301.9    Handlar. 

Handler  means: 

(a)  Any  person,  except  a  producer* 
handler,  who  operates  a  pool  plant; 

(b)  Any  person  who  operates  a 
partiaUy  regulated  plant; 

(c)  Any  person  who  operates  any 
other  plant,  or  a  pool  bulk  tank  unit  as 
defined  under  the  Federal  order,  from 
w^ch  fluid  milk  products  are  disposed 
of,  directly  or  indirectly,  in  the 
regulated  area; 

(d)  Any  cooperative  association  with 
respect  to  the  milk  that  is  moved  from 
forms  in  tank  trucks  operated  by,  or 
under  contract  to,  the  association  to 
pool  plants  or  as'  diverted  milk  to  non 
pool  plants  for  the  account  of.  and  at  the 
direction  of,  the  assodatian.  "The 
association  shall  be  considered  as  the 
handler  who  received  the  milk  from  the 
dairy  farmers.  However,  the  cooperative 
association  shaU  not  be  the  handler  with 
respect  to  the  milk  moved  from  any 
form  if  the  association  and  the  operatw 
of  the  pool  plant  to  Mdilch  milk  from 
such  form  is  moved  both  submit  a 
request  in  writing,  on  or  before  the  due 
date  for  filing  the  monthly  reports  of 
receipts  and  utilization,  that  the 
operator  of  the  pool  plant  be  considered 
as  the  handler  who  received  the  milk 
from  the  dairy  former,  and  the  pool 
plant  operator's  request  states  that  the 
pool  plant  operator  is  purchasing  the 
milk  from  such  form  on  the  basis  of  the 
form  bulk  tank  measurement  readings 
and  the  butterfot  tests  of  samples  of  the 
milk  taken  from  the  farm  bulk  tank;  or 

(e)  Any  person  who  does  not  operate 
a  plant  but  who  engages  in  the  business 
of  receiving  fluid  inilk  products  for 
resale  and  distributes  to  retail  or 
wholesale  outlets  packaged  fluid  milk 
products  received  from  any  plant 
described  in  paragraph  (a),  (b)  or  (c)  of 
this  section. 

§1301.10    Producor-handtar. 

Producer-handler  means  any  person 
who,  during  the  month  is  both  a  dairy 
farmer  and  a  handler  and  who  meets  aU 
of  the  following  conditions: 

(a)  Provides  as  the  person's  own 
enterprise  and  at  the  person's  own  risk 
the  maintenance,  care,  and  management 
of  the  dairy  herd  and  other  resources 
and  faciUties  that  are  used  to  produce 
milk,  to  process  and  package  such  milk 
at  the  producer-handler's  own  plant, 
and  to  distribute  it  as  route  disposition. 
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(b)  TTie  person's  own  route 
disposition  constitutes  the  majority  of 
the  route  disposition  from  the  plant. 

(c)  The  producer-handler  receives  no 
fluid  milk  products  except  from  such 
handler's  own  production  and  from 
pool  handlers,  either  by  transfer  of 
diversion. 

f  1301.11    Preduow. 

Producer  means: 

(a)  A  dairy  brmer  who  produces  milk 
in  the  regulated  area  that  is  moved  to  a 
pool  plant  or  a  partially  regulated  plant, 
having  Class  I  distribution  in  the 

Tlated  area, 
)  A  dairy  farmer  who  produces  milk 
outside  of  the  regulated  area  that  is 
moved  to  a  pool  plant  provided  that 
dairy  farmer  milk  was  moved  to  a  plant 
located  in  the  regulated  area  during 
December  1996.  Provided  further  to  be 
considered  a  qualified  producer,  milk 
from  the  dairy  farmer's  farm  must  move 
to  a  pool  plant  during  the  current  month 
and  must  have  been  moved  to  a  pool 
plant  for  five  (5)  months  subsequent  to 
July  of  the  preceding  calendar  year. 

(c)  A  dairy  farmer  who  produces  milk 
outside  of  the  regulated  area  that  is 
moved  to  a  partially  regulated  plant  and 
allocated  to  Qass  I  pursuant  to  §  1304.5. 
However,  the  term  shall  not  include: 

(1)  A  producer  handler, 

(2)  A  dairy  farmer  who  is  a  local  or 
state  government  that  has  non-producer 
sUtus  for  the  month  under  8 1301.13(c); 

(3)  A  dairy  fanner  who  is  a 
governmental  agency  that  is  operating  a 
plant  from  which  there  is  route 
disposition  in  the  regulated  area; 

(4)  Dairy  farmer  milk  received  at  a 
pool  plant  or  a  partially  regulated  plant 
which  is  rejectod  and  segregated  in  the 
handler's  normal  operations  for 
receiving  milk  and  which  receipts  are 
accepted  and  disposed  of  by  the  handler 
as  salvaged  product  rather  than  milk. 


f  1301.12 

Producer  milk  means  milk  that  the 
handler  has  received  from  producers. 
The  quantity  of  milk  received  by  a 
handler  from  producers  shall  include 
any  milk  of  a  producer  that  was  not 
received  at  any  plant  but  which  the 
handler  or  an  agent  of  the  handler  has 
accepted,  measured,  sampled,  and 
transferred  from  the  producer's  farm 
tank  into  a  tank  truck  during  the  month. 
Such  milk  shall  be  considered  as  having 
been  received  at  the  pool  plant  at  which 
other  milk  from  the  same  farm  of  that 
producer  is  received  by  the  handler 
during  the  month,  except  that  in  the 
case  of  a  cooperative  association  in  its 
capacity  as  a  handler  under  §  1301.9(d), 
the  milk  shall  be  considered  as  having 
been  received  at  a  plant  in  the  zone 


location  of  the  pool  plant,  or  pool  plants 
within  the  same  zone,  to  which  the 
greatest  aggregate  quantity  of  the  milk  of 
the  cooperative  association  in  such 
capacity  was  moved  during  the  current 
month  or  the  most  recent  month. 

11301.13    EaMnptmNk. 
Exempt  milk  means: 

(a)  Fluid  milk  products  received  at  a 
pool  plant  in  bulk  from  a  non  pool  plant 
to  be  processed  and  packaged,  for  which 
an  equivalent  quantity  of  package  fluid 
milk  products  is  returned  to  the 
operator  of  the  non  pool  plant  during 
the  same  month,  if  the  receipt  of  bulk 
fluid  milk  products  and  return  of 
packaged  fluid  milk  products  occur 
during  an  interval  in  which  the  facilities 
of  the  non  pool  plant  at  which  the  fluid 
milk  products  are  usually  processed  and 
packi^ed  are  temporarily  unusable 
because  of  fire,  flood,  storm  or  similar 
extraordinary  circumstances  completely 
beyond  the  non  pool  plant  operator's 
control; 

(b)  Packaged  fluid  milk  products 
received  at  a  pool  plant  from  a  non  pool 
plant  in  return  for  an  eqviivalent 
quantity  of  bulk  fluid  milk  products 
moved  from  a  pool  plant  for  processing 
and  packaging  during  the  same  month, 
if  the  movement  of  bulk  fluid  milk 
products  and  receipt  of  package  fluid 
milk  products  occur  during  an  interval 
in  which  the  facilities  of  the  pool  plant 
at  which  the  fluid  milk  products  are 
usually  processed  and  packaged  are 
temporarily  unusable  because  of  fire, 
flood,  storm,  or  similar  extraordinary 
circumstances  completely  beyond  the 
pool  plant  operator's  control; 

(c)  Milk  received  at  a  pool  plant  in 
bulk  fit>m  the  dairy  farmer  who 
produced  it,  to  the  extent  of  the  quantity 
of  any  packaged  fluid  milk  products 
returned  to  the  dairy  farmer,  if: 

(1)  The  dairy  farmer  is  a  State  or  local 
government  that  is  not  engaged  in  the 
route  disposition  of  any  of  the  returned 
products,  and 

(2)  The  dairy  farmer  has  by  written 
notice  to  the  compact  commission  and 
the  receiving  handler,  elected  non- 
producer  status  for  a  period  of  not  less 
than  12  months  beginning  with  the 
month  in  which  the  election  was  made 
and  continuing  for  each  subsequent 
month  until  canceled  in  writing,  and  the 
election  is  in  effect  for  the  current 
month. 

(d)  All  fluid  milk  product  disposed 
outside  of  the  regulated  area. 

11301.14    Fluid  milk  product 
.  (a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
fitizen  form  containing  less  than  nine 


percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  low  fat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  culture,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

f  1301.15    FhiM  cfeam  protfifcL 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  nine  percent  or  more 
butterfat,  with  or  without  the  addition 
of  other  ingredients. 

f  1301.10    Filed  imik. 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skimmed  milk 
(whether  fresh,  cultiired,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  soUds),  with  or  without  milk  fat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  six  percent  nonmilk 
fat  (or  oil). 

f  1301.17    Cooperadve  aseociatlon. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  of 
Agriculture  of  the  United  States 
determines: 

(a)  To  be  qualified  imder  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  known  as  the 
"Capper- Volstead  Act"; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members;  and 

(c)  To  be  engaged  in  making  collective 
sales  of,  or  marketing  milk  or  its 
products  for  its  members. 
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f  1301.18 

Person  means  individual,  partnership, 
corporation,  association,  or  other 
business  unit. 

i  1301.10    Route  diapositkm. 

Route  disposition  means  distribution 
of  Class  I  milk  by  a  handler  to  retail  or 
wholesale  outlets,  which  include 
vending  machines  but  do  not  include 
plants  or  distribution  points.  The  route 
disposition  of  a  handler  shall  be 
attributed  to  the  processing  and 
packaging  plant  from  which  the  Class  I 
milk  is  moved  to  retail  or  wholesale 
outlets  without  intermediate  movement 
to  another  processing  and  packaging 
plant. 

f  1301.20    Distributing  plant 

Distributing  plant  means  a  processing 
and  packaging  plant. 

f  1301.21    Supply  plant 

Supply  plant  means  a  plant  at  which 
facilities  are  maintained  and  used  for 
washing  and  sanitizing  cans  and  to 
which  milk  is  moved  fiom  dairy 
farmers'  feims  in  cans  and  is  there 
accepted,  weighed  or  measured, 
sampled,  and  cooled,  or  it  is  a  plant  to 
which  milk  is  moved  from  dairy 
farmera'  farms  in  tank  trucks. 


11301.22  Stale  driryreguMion. 

State  dairy  regulation  means  any  state 
regulation  of  dairy  prices,  and 
associated  assessments,  whether  by 
statute,  marketing  order  or  otherwise. 

11301.23  MvertidmillL 

Diverted  milk  means  milk,  other  than 
that  excluded  imder  §  1301.11  from 
being  considered  as  received  from  a 
producer,  that  meets  the  conditions  set 
forth  in  paragraph  (a)  or  (b)  of  this 
section  and  is  not  excluded  fitun 
diverted  milk  under  paragraph  (c)  of 
this  section. 

(a)  Milk  that  a  handler  in  its  capacity 
as  the  operator  of  a  pool  plant  reports 
as  having  been  moved  from  a  dairy 
former's  farm  to  the  pool  plant,  but 
which  the  handler  caused  to  be  moved 
fix>m  the  farm  to  another  plant,  if  the 
handler  specifically  reports  such 
movement  to  the  other  plant  as  a  ° 
movement  of  diverted  milk,  and  the 
conditions  of  paragraph  (a)  (1)  (» (2)  of 
this  section  have  been  met.  Milk  that  is 
diverted  milk  under  this  paragraph  shall 
be  considered  to  have  been  received  at 
the  pool  plant  from  which  it  was 
diverted. 

(1)  During  any  two  (2)  months 
subsequent  to  July  of  the  preceding 
calendar  year,  or  during  the  current 
month,  on  more  than  half  of  the  days  on 
which  the  handler  caused  milk  to  be 
moved  from  the  dairy  farmer's  farm 


during  the  month,  all  of  the  milk  that 
the  handler  caused  to  be  moved  from 
that  farm  was  physically  received  as 
producer  milk  at  the  handler's  pool 
plant  or  at  another  of  the  handler's  pool 
plants  that  is  not  longer  operated  as  a 
plant. 

(2)  Ehiring  the  current  month  and  not 
more  than  five  (5)  other  months 
subsequent  to  July  of  the  preceding 
calendar  year,  milk  from  the  dairy 
farmer's  farm  was  received  at  or 
diverted  from  the  handler's  pool  plant 
as  producer  milk,  and  during  the 
current  month  all  of  the  milk  frxim  that 
farm  that  the  handler  reported  as 
diverted  milk  was  moved  from  the  farm 
in  a  tank  truck  in  whidi  it  was 
intermingled  with  milk  from  other 
farms,  the  milk  from  a  majority  of  which 
farms  was  diverted  from  the  same  pool 
plant  in  accordance  with  the  preceding 
provisions  of  this  paragraph. 

(b)  Milk  that  a  cooperative  association 
in  its  capacity  as  a  handler  imder 

§  1301.9(d)  caused  to  be  moved  from  a 
dairy  farmer's  farm  to  a  partially 
regulated  plant  if  the  association 
specifically  reports  the  movement  to 
such  plant  as  a  movement  of  diverted 
milk,  and  the  conditions  of  paragraph 
(b)  (1)  and  (2)  of  this  section  have  been 
met.  Milk  that  is  diverted  under  this 
paragraph  shall  be  considered  to  have 
been  received  by  the  cooperative 
association  in  its  capacity  as  a  handler 
under  §  1301.9(d). 

(1)  During  any  two  (2)  months 
subsequent  to  July  of  the  preceding 
calendar  year,  or  diuing  the  current 
mcmth,  on  more  than  half  of  the  days  on 
which  the  cooperative  association  in  its 
capacity  as  a  handler  uinder  §  1301.9(d) 
caused  milk  to  be  moved  fitim  the  farm 
as  producer  milk  during  the  month,  all 
of  the  milk  that  the  association  cause  to 
be  move  from  the  form  was  physically 
received  at  a  pool  plant. 

(2)  During  the  current  month  and  not 
mora  than  five  (5)  other  months 
subsequent  to  July  of  the  preceding 
q^endar  year,  the  cooperative 
association  in  its  capacity  as  a  handler 
under  §  1301.9(d)  caused  milk  to  be 
moved  fit>m  the  dairy  former's  form  as 
producer  milk,  and  during  the  current 
month  all  of  the  milk  from  that  farm  that 
the  cooperative  assodaticm  in  its 
capacity  as  a  handler  imder  §  1301.9(d) 
reported  as  diverted  milk  was  moved 
from  the  farm  in  a  tank  truck  in  whidi 

it  was  intermingled  with  milk  from 
other  forms,  the  milk  from  a  majority  of 
which  farms  was  diverted  by  the 
association  in  accordance  with  the 
preceding  provisions  of  this  paragraph. 

(c)  Milk  moved,  as  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
from  dairy  farmer's  farms  to  partially 


regulated  plants  in  excess  of  35  percent 
in  the  months  of  September  through 
'November  and  45  percent  in  other 
months,  of  the  total  quantity  of  producer 
milk  received  (including  diversions)  by 
the  handler  during  the  month  shall  not 
be  diverted  milk.  Such  milk,  and  any 
other  milk  reported  as  diverted  milk 
that  fails  to  meet  the  requirements  set 
forth  in  this  section,  shall  be  considered 
as  having  been  moved  directly  from  the 
diary  farmers'  farms  to  the  plant  of 
physical  receipt,  and  if  that  plant  is  a 
nonpool  plant  the  milk  shall  be 
excluded  from  producer  milk. 

PART  1303-HANDLER8  REPORTS 

Sac 

1 303. 1  Reports  of  receipts  and  utilization.  - 

1303.2  Other  reports  of  receipts  and 
utilization. 

1303.3  Reports  teguding  individual 
producers  and  daiiy  fanners. 

1303.4  Notice*  to  producen. 
Authority:  7  U.S.C.  7256. 

f1303.1    Reports  Of  leoelplB  and 


On  or  before  the  eighth  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  compact 
commission,  in  the  detail  and  on  the 
forms  prescribed  by  the  oxnpact 
commission  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  the  handler's  pool  plants  shall  report 
the  quantities  of  fluid  milk  products 
contained  in  <»-  represented  by: 

(1)  Receipts  of  producer  milk 
(including  the  specific  quantities  of 
diverted  milk  and  receipts  from  the 
handler's  own  production); 

(2)  Receipts  of  milk  from  cooperative 
association  in  their  capacity  as  handlere 
under  S  1301.9(d): 

(3)  Receipts  of  fluid  milk  products 
from  other  pool  plants; 

(4)  Receipts  of  fluid  milk  products 
from  partially  regufoted  plants; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products: 

(6)  All  Class  I  utilization  or 
disposition  of  milk,  filled  milk,  and 
milk  products  required  to  be  reported 
pursuant  to  this  para^ph. 

(b)  Each  handler  operating  a  partially 
regulated  plant  shall  report  with  respect 
to  such  plant  in  the  same  manner  as 
prescribed  for  reports  required  by 
paragraph  (a)  of  this  section.  Receipts  of 
milk  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk. 

(c)  Each  handler  describe^  in 
§  1301.9(d)  shall  report: 

(1)  The  quantities  of  all  fluid  milk 
product  contained  in  receipts  of  milk 
from  producers;  and 
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(2)  The  utilizatioa  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  shall  report  bulk 
milk  received  at  a  handler's  pool  plant 
from  a  cooperative  association  in  its 
capacity  as  the  operator  of  a  pool  plant 
or  as  a  handler  under  §  1301.9(d).  if 
such  milk  was  rejected  by  the  handler 
subsequent  to  such  handler's  receipt  of 
the  milk  on  the  basis  that  it  was  not  of 
marketable  quality  at  the  time  the  milk 
was  delivered  to  the  handler's  plant, 
and  such  milk  was  removed  from  the 
plant  in  bulk  form  by  the  cooperative 
association  and  was  replaced  in  the 
other  milk  from  the  association.  Except 
for  purposes  of  this  paragraph  and 

§  1303.2(a),  such  milk  that  was  so 
removed  from  the  handler's  plant  shall 
be  treated  for  all  other  purposes  of  the 
pricing  regulation  as  though  it  had  not 
been  delivered  to  and  received  at  the 
handler's  plant. 

(e)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  the  handler's 
receipts  and  utilization  of  milk,  filled 
milk,  and  milk  products  in  such  manner 
as  the  compact  commission  may 
prescribe. 

(f)  Any  handler  who  operates  a  pool 
plant  which  has  no  Class  I  disposition 
and  receives  no  milk  from  producers  is 
exempted  from  reporting  to  the  compact 
commission  under  this  section. 

fl303^    OttMrraportsofraoeiptsand 
uUUzation. 

(a)  Each  handler  who  intends  to  have 
a  receipt  of  unmarketable  milk  replaced 
with  the  other  milk  in  the  manner 
described  imder  §  1303.1  shall  give  the 
compact  commission,  at  the  request  and 
in  accordance  with  instructions  of  the 
compact  commission,  advance  notice  of 
the  handler's  intention  to  have  such 
milk  replaced. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §  1303.1  and  §  1303.3  each  handler 
shall  report  such  other  information  as 
the  compact  commission  deems 
necessary  to  verify  or  establish  such 
handler's  oblitation  under  the  order. 

f1309J    Raports  rmarding  Individual 
producers  and  dairy  tanners. 

(a)  Each  handler  shall  report  on  or 
before  the  15th  day  after  the  end  of  each 
month  the  information  required  by  the 
compact  commission  with  respect  to 
producer  additions,  producer 
withdrawals,  changes  in  farm  locations, 
and  changes  in  the  name  of  farm 
operators.     * 

(b)  Each  handler  that  is  not  a 
cooperative  association,  upon  request 
from  any  such  association,  shall  furnish 
it  with  information  with  respect  to  each 


of  its  producer  members  from  whose 
farm  the  handler  begins,  resumes,  ot 
stops  receiving  milk  at  his  pool  plant. 
Such  information  shall  include  the 
applicable  date,  the  producer-member's 
post  office  address  and  form  location, 
and,  if  knowm,  the  plant  at  which  his 
milk  was  previously  received,  or  the 
reason  for  the  handler's  failure  to 
continue  receiving  milk  bom  his  farm. 
In  lieu  of  providing  the  information 
directly  to  the  association,  the  handler 
may  authorize  the  compact  commission 
to  furnish  the  association  with  such 
information,  derived  from  the  handler's 
reports  and  records. 

(c)  Each  handler  shall  submit  to  the 
compact  commission  within  ten  (10) 
days  after  their  request  made  not  earlier 
than  twenty  (20)  days  after  the  end  of 
the  month,  his  producer  payroll  for  the 
month,  which  shall  show  for  each 
producer: 

(1)  The  daily  and  total  pounds  of  milk 
delivered  and  its  average  butterfat  test: 
and 

(2)  The  net  amount  of  the  handler's 
payments  to  the  producer,  with  the 
prices,  deductions,  and  charges 
involved. 

S  1303.4    Notices  to  producers. 

Each  handler  shall  furnish  each 
producer  from  whom  he  receives  milk 
the  following  information  regarding  the 
weight  and  butterfat  test  of  the  milk: 

(a)  Whenever  he  receives  milk  from 
the  producer  on  the  basis  of  farm  bulk 
tank  measurements,  the  handler  shall 
give  the  producer  at  the  time  the  milk 
is  picked  up  at  the  farm  a  receipt 
indicating  the  measurement  and  the 
equivalent  poimds  of  milk  received; 

(b)  Whenever  he  receives  milk  from 
the  producer  on  a  basis  other  than  farm 
bulk  tank  measurements,  the  handler 
shall  give  the  producer  within  three  (3) 
days  after  receipt  of  the  milk  a  written 
notice  of  the  quantity  so  received; 

(c)  If  butterfat  tests  of  the  producer's 
milk  are  determined  from  fresh  milk     ^ 
samples,  the  handler  shall  give  the 
producer  within  ten  (10)  days  after  the 
end  of  each  month  a  written  notice  of 
the  producer's  average  butterfat  test  for 
the  month.  Such  notice  shall  not  be 
required  if  the  handler  has  given  the 
producer  a  written  notice  of  the 
butterfat  test  for  each  of  the  sampling 
periods  within  the  month;  and 

(d)  If  butterfat  tests  of  the  producer's 
milk  are  determined  from  composite 
milk  samples,  the  handler  shall  give  the 
producer  within  seven  (7)  days  alter  the 
end  of  each  sampling  period  a  written 
notice  of  the  producer's  average 
butterfat  test  for  the  period. 


PART  1304-CLASSIFICAITON  OF 
MLK 

Sec. 

1 304. 1  Classification  of  mi  Ik. 

1304.2  Classification  of  transfers  and 
diversions. 

1304.3  General  classification  rules. 

1304.4  Qassification  of  producer  milk  at  a 
pool  plant. 

1304.5  Classification  of  milk  at  a  partially 
regulated  plant. 

Authority:  7  U.S.C.  7256. 

S  1304.1    Ctaselflcation  of  mUk 

All  fluid  milk  products  required  to  be 
reported  by  a  handler  pursuant  to  this 
section  shall  be  classified  as  follows: 

(a)  Class  I  milk  shall  be  all  fluid  milk 
products  disposed  of  in  the  regulated 
area,  and  in  packaged  inventory  of  fluid 
milk  products  at  the  end  of  the  month, 
except  as  otherwise  provided  in 
paragraphs  (b),  (c).  and  (d)  of  this 
section; 

(b)  Fluid  Milk  Products: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  six  percent  or  more  nonmilk  fet  (or 
oil)  that  resembles  a  fluid  cream 
product,  except  as  otherwise  provided 
in  paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(l]  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  compact  commission  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high  moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  fitizen  desserts,  and  fit)zen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
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replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  All  fluid  milk  products: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consimier- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products  in 
bulk  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)-(iv)  of  Uiis  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (v)(4)  (i)-(iv)  of  this  section, 
that  are  dumped  by  a  handler.  The 
compact  commission  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  if  advance  notification  of  such 
dumping  is  not  possible,  or  if  the 
compact  commission  so  requires,  the 
handler  must  notify  the  compact 
commission  on  the  next  business  day 
following  such  use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fit>m  records  satisfactory  to  the 
compact  conunission. 


(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1301.14  and  the 
fluid  cream  product  definition  pursuant 
to  §1301.15. 

(d)  All  fluid  milk  products  used  to 
produce  nonfat  dry  milk. 

§1304.2    Clasaiflcationoftrwisfersand 
diversions 

(a)  Transfers  and  diversions  to  pool 
plants.  Fluid  milk  products  transferred 
or  diverted  from  a  pool  plant  to  another 
pool  plant  or  partially  regulated  plant 
shall  be  classified  as  Class  I  milk  unless 
the  operators  of  both  plants  request  not 
to  classify  it  Class  I.  In  either  case,  the 
classification  of  such  transfer  or 
diversion  shall  be  subject  to  the 
following  conditions:  The  fluid  milk 
products  classified  in  Class  I  shall  be 
limited  to  the  amount  of  flidd  milk 
products,  respectively,  remaining  in 
Class  I  at  the  transferee-plant  or 
diverted-plant. 

(b)  Transfers  and  diversions  to 
producers-handlers.  Fluid  milk 
products  transferred  or  diverted  from  a 
pool  plant  to  a  producer-handler  shall 
be  classified  as  Class  I. 

§  1304.3    General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1304.4.  the 
following  rules  shall  apply: 

(a)  Each  month  the  compapt 
conunission  shall  correct  fdr 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1303.1  and 
shall  compute  separately  for  each  pool 
plant  and  for  each  cooperative 
association  mth  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1301.9(d)  the  pounds  of  skim  milk  and 
butterfiat.  respectively,  in  Class  I  in 
accordance  with  §  1304.1  and  §  1304.2; 

(b)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1301.9(d)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative;  and 

(c)  If  receipts  from  more  than  one  pool 
plant  are  to  be  assigned,  the  receipts 
shall  be  assigned  in  sequence  according 
to  the  zone  locations  of  the  plants, 
beginning  with  the  plant  in  the  lowest- 
numbered  zone  for  assignments  to  Class 
I  milk. 

§1304.4    ClassWcation  of  producer  mWk  at 
a  pool  plant 

For  each  month  the  compact 
commission  shall  determine  the 
classification  of  producer  milk  of  each 


handler  described  in  §  1301.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
§  1301.9(d)  by  allocating  the  handler's 
receipts  of  fluid  milk  products  to  the 
handler's  utilization  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  Fluid  milk  products  shall  be 
allocated  in  the  following  maimer: 

(1)  Subtract  fix)m  the  total  poimds  of 
fluid  milk  products  in  Qass  I  the 
pounds  of  fluid  milk  products  in: 

(i)  Begiiming  inventory  packaged 
fluid  milk  products; 

(ii)  Receipts  of  Class  I  fluid  milk 
products  from  other  pool  plants  and 
partially  regulated  plants; 

(iii)  Disposition  of  Class  I  fluid  milk 
products  outside  of  the  regulated  area; 

(iv)  Receipts  of  exempt  fluid  milk 
products  piusuant  to  §1301.13  (a),  (b),    ~ 
and  (c). 

(b)  'The  quantity  of  producer  milk  in 
Class  I  shall  be  the  combined  pounds  of 
fluid  milk  product  remaining  in  Class  I. 

§1304.5    Classtflcatlon  of  producer  milk  al 
a  partlatly  regulated  plant 

For  each  month  the  compact 
commission  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1301.9(b)  for 
each  of  the  handler's  partially  regulated 
plants  separately  by  allocating  the 
handler's  receipts  of  fluid  milk  products 
to  the  handler's  utilization  pursuant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Fluid  milk  products  shall  be 
allocated  in  the  following  manner. 
Subtract  from  the  total  pounds  of  fluid 
milk  product  in  Class  I  the  poxmds  of 
fluid  milk  products  in: 

(1)  Begiiming  inventory  packaged 
fluid  milk  products; 

(2)  Receipts  of  Class  I  fluid  milk 
products  from  other  pool  plants  and 
partially  regulated  plants; 

(3)  Disposition  of  Class  I  fluid  milk 
products  outside  of  the  regulated  area; 

(4)  Receipts  of  exempt  fluid  milk 
product  pursuant  to  §  1301.13  (a),  (b), 
and  (c). 

(b)  'The  quantity  of  producer  milk  in 
Class  I  shall  be  the  combined  pounds  of 
fluid  milk  product  remaining  in  Class  I, 
not  to  exceed  the  total  pounds  of  fluid 
milk  products  disposed  of  in  the 
regulated  area. 

(c)  Producer  milk  will  be  allocated 
pursuant  to  paragraph  (b)  of  this  section 
in  the  following  manner 

(1)  Receipts  from  producers  located  in 
the  regulated  area; 

(2)  Receipts  of  diverted  pool  milk; 

(3)  Receipts  from  producers  not 
located  in  the  regulated  area  shall  then 
be  assigned  to  any  remaining  Class  I  in 
the  regulated  area. 


V.J 1     B !-A- 
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PART  1305-CLASS  PRICE 

1305.1  Compact  over-order  class  I  price  and 
compact  over-order  obligation. 

1 305. 2  Announcement  of  compact  over- 
order  class  I  price  and  compact  over- 
order  obligation. 

1305.3  Equivalent  price. 
Anttarity:  7  U.S.C  7256. 

{13Q6l1    Compact  ovw  ontor  dase  I  prtoe 
and  compact  ovw  oraw  otollQaHoH. 

The  compact  over-order  Class  I  price 
per  hundredweight  of  milk  shall  Iw  as 
follows: 

(a)  The  Class  I  price  shall  be 
announced  pursuant  to  §  1305.2. 

(b)  The  compact  over-order  obligation 
shall  be  computed  as  follows: 

(1)  Hie  compact  Class  I  price; 
^  (2)  Deduct  Federal  Order  «l,2^nel 
price; 

(3)  The  remainder  shall  be  the 
compact  over-order  obligation. 

§1306l2    Aimoufioamant  o(  compact  ova^ 
I 


The  compact  commission  shall 
announce  publicly  on  or  before  the  5th 
day  of  each  month  the  Class  Tbver-order 
price  and  the  compact  over-order 
obligation  for  the  following  month. 

§1306l3    E^ulvalant  prtoa. 

If,  for  any  reason,  a  price  specified  in 
this  part  for  use  in  computing  class 
prices  at  for  other  purposes  is  not 
reported  or  published  in  the  manner 
described  in  this  part,  the  compact 
commission  shall  use  one  determined 
by  the  commission  to  be  equivalent  to 
the  price  that  is  specified. 

PART  1306-COMPACT  OVEROROER 
PRODUCER  PRICE 

1 306. 1  Handler's  vahw  of  milk  fer 
computing  basic  over-order  producer 
price. 

1306.2  Partially  regulated  plant  operator's 
value  of  milk  ft>r  computing  basic  over- 
order  producer  price. 

1306.3  Computation  of  basic  over-order 
producer  price. 

1306.4  Announcnnent  of  basic  over-<xtier 
producer  price. 

Anibarity:  7  U.S.C  7256. 


f1306Ll    HandtafawahMOfmNkfor 
computtnQ  bade  ovar-onlar  praducaf  pfloa. 

For  the  purpose  of  computing  the 
basic  over-order  producer  price,  the 
compact  commission  shall  determine 
for  each  month  the  value  of  milk  of  each 
handler  with  respect  to  each  of  the 
handler's  pool  plants  and  of  each 
handler  described  in  §  1301.9(d)  with 
respect  to  milk  that  was  not  received  at 
a  pool  plant,  as  directed  in  this  section: 


Multiply  the  pounds  of  Class  I  fluid 
milk  products  as  determined  pursuant 
to  §  1304.1(a)  by  the  compact  over-order 
obligation. 

f  1306.2    ParttaMy  ragulalad  plant 
operator'a  vakia  of  milk  for  computing 
baala  over-ordar  producar  prtca. 

For  the  purpose  of  computing  the 
basic  over-order  producer  price,  the 
compact  commission  shall  determine 
for  each  month  the  value  of  milk 
disposition  in  the  regtdated  area  by  the 
operator  of  a  partially  regulated  plant,  as 
follows:  Multiply  the  pounds  of  Class  I 
fluid  milk  products  as  determined 
pursuant  to  §  1304.1(a)  by  the  compact 
over-order  obligation. 

{1306.3    Compulabon  of  baalc  o^a^ofdaf 

The  compact  commission  shall 
compute  the  basic  over-order  producer 
price  per  hundredweight  applicable  to 
milk  received  at  plants  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  $  1306.1  and 

§  1306.2  for  all  handlers  from  whom  the 
compact  commission  has  received  at  the 
compact  commission's  office  prior  to 
the  9th  day  after  the  end  of  the  month 
the  reports  for  the  month  prescribed  in 
§  1303.1  and  the  payments  for  the 
preceding  month  required  tmder 
§  1307.3(a). 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobligated  balance 
of  the  producer-settlement  fund  at  the 
close  of  business  on  the  8th  day  after  the 
end  of  the  month; 

(c)  Divide  the  resulting  amoimt  by  the 
siun  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  himdredweight  of 
producer  milk; 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursxiant  to 

§  1306.2  (a);  and  (d)  Subtract  not  less 
than  four  (4)  cents  nor  more  than  five  (5) 
cents  for  the  purpose  of  retaining  a  cash 
balance  in  the  producer-settlement 
fund.  The  result  shall  be  the  basic  over- 
order  producer  price  for  the  month. 

§  1306.4   Announcamant  of  baalc  otUF- 

The  compact  commission  shall 
announce  publicly  on  or  before:  The 
13th  day  after  the  end  of  each  month  the 
over-order  pnxlucer  price  resulting  from 
the  adjustment  of  the  basic  over-order 
producer  price  for  such  month,  as 
computed  under  §  1306.3. 

PART  1307-PAYMENTS  FOR  MLK 

doc* 

1307.1  Producer-settlement  fund. 

1307.2  Handler's  producer-settlement  fund 
debits  and  credits. 
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1307.3  Payments  to  and  from  the  producer- 
settlement  fund. 

1307.4  Payments  to  producers. 

1307.5  (Reserved) 

1307.6  Statements  to  producers. 

1307.7  Adjustment  of  accoimts. 

1307.8  charges  on  overdue  accounts. 
Authority:  7  U.S.C  7256. 

f  1307.1    Producar-aattiamant  fund. 

(a)  The  compact  commission  shall 
establish  and  maintain  a  separate  fund 
known  as  the  producer-settlement  fiind. 
They  shall  deposit  into  the  fund  all 
amounts  received  from  handlers  under 
§  1307.3,  §  1307.7,  and  §  1307.8  and  the 
amount  subtracted  under  §  1306.3(d). 
They  shall  pay  from  the  fund  all 
amoimts  due  handlers  imder  §  1307.3, 

§  1307.7,  and  §  1307.8  and  the  amount 
added  under  §  1306.3(b)  subject  to  their 
right  to  ofEset  any  amoimts  due  from  the 
handler  imder  these  sections  and  under 
§1308.1 

(b)  All  amounts  subtracted  under 

§  1306.3(d),  including  interest  earned 
thereon,  shall  remain  in  the  producer- 
settlement  fund  as  an  obligated  balance 
imtil  it  is  withdrawn  for  the  purpose  of 
effectuating  §  1306.3(b). 

(c)  The  compact  commission  shall 
place  all  monies  subtracted  imder 

§  1306.3(d)  in  an  interest-bearing  bank 
account  or  accounts  in  a  bank  or  banks 
duly  approved  as  a  Federal  depository 
for  such  monies,  or  invest  them  in  short* 
term  U.S.  Government  securities. 

f4*AW  A         ^^^■h^Jfl^ia^'   ■lain  lit,  ■■  ■    MMaHM^MMl 
iMi'.^    nanowrv  pmaucar-aaiuamanx 

fund  daMta  and  cradtta. 

On  or  before  the  15th  day  after  the 
end  of  the  month,  the  compact 
commission  shall  render  a  statement  to 
each  handler  showing  the  amount  of  the 
handler's  producer-settiement  fund 
debit  or  credit,  as  calculated  in  this 
section. 

(a)  The  producer-settlement  fund 
debit  for  each  plant  and  each 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1301.9(d)  shall  be  the 
value  computed  pursuant  to  §  1306.1 
and  §  1306.2. 

(b)  The  producer-settlement  fund 
credit  for  each  plant  and  each 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1310.9(d)  shall  be 
computed  as  specified  in  this  paragraph. 

(1 J  Multiply  the  quantities  oT 
producer  milk  that  were  allocated  to 
Class  I  pursuant  to  §  1304.4  and  the 
quantities  of  route  disposition  in  the 
marketing  area  by  partially  regulated 
plants  for  which  a  value  was 
determined  pursuant  to  §  1306.2(a)  by 
the  basic  over-order  producer  price 
computed  under  §  1306.3. 

(2)  For  any  cooperative  association  in 
its  capacity  as  a  handler  under 
§  1301.9(d),  multiply  the  quantities  of 


milk  moved  to  each  pool  plant  by  the 
basic  over-order  blended  price 
computed  under  §  1306.3;  and  to  the 
result  add  the  value  determined  under 
§1306.1. 

(c)  The  producer-settiement  fund 
debit  or  credit  of  any  handler  shall  be 
the  net  of  the  producer-settiement  fund 
debits  and  credits  as  computed  for  all  of 
its  operations  under  paragraph  (a)  and 
(b)  of  this  section. 


f  1307.3 
piDdiicar- 


ita  to  and  from  1 
fund. 


(a)  On  or  before  the  18th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  compact  commission  the 
handler's  producer-settlement  fund 
debit  for  the  month  as  determined  under 
§  1307.2(a). 

(b)  On  or  before  the  20th  day  after  the 
end  of  the  month,  the  compact 
commission  shall  pay  to  each  handler 
the  handler's  producer-settlement  fund 
credit  for  the  month  as  determined 
under  §  1307.2(b).  If  the  unobligated 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  such  payments, 
the  compact  commission  shall  reduce 
uniformly  such  payments  and  shall 
complete  them  as  soon  as  the  fimds  are 
available. 

f  1307.4    Paymanta  to  producara. 

(a)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler  shall 
make  payment  to  each  producer  for  the 
milk  received  from  him  during  the 
month  at  not  less  than  the  basic  over- 
order  producer  price  per  hundredweight 
computer  under  §  1306.3.  If  the  handler 
has  not  received  full  payment  for  the 
compact  commission  under  §  1307.3(b) 
by  the  date  payments  are^due  under  this 
paragraph,  he  may  reduce  pro  rata  his 
payments  to  producers  by  an  amoimt 
not  to  exceed  such  underpayment.  Such 
payments  shall  be  completed  after 
receipt  of  the  balance  due  from  the 
compact  commission  by  the  next 
following  date  for  making  payments 
under  this  paragraph. 

(b)  If  the  handler's  net  payment  to  a 
producer  is  for  an  amount  less  than  the 
total  amount  due  the  producer  under 
this  section,  the  burden  shall  rest  upon 
the  handler  to  prove  to  the  compact 
commission  that  each  deduction  from 
the  total  amount  due  is  properly 
authorized  and  properly  chargeable  to 
the  producer. 

(c)  In  making  payment  to  producers 
under  paragraph  (b)  of  this  section  for 
milk  diverted  from  a  pool  plant  the 
handler  may  elect  to  pay  such  producers 
at  the  price  of  the  plant  from  which  the 
milk  was  diverted,  if  the  resulting  net 


pajonent  to  each  producer  is  not  less 
than  the  otherwise  required  under  this 
section  and  the  rate  of  payment  and  the 
deduction  shown  on  the  statement 
required  to  be  furnished  under  §  1307.6 
are  those  used  in  computing  the 
payment 

(d)  If  a  handler  claims  that  the 
required  payment  caimot  be  m^de 
because  the  producer  is  deceased  or 
cannot  be  located,  such  payment  shall 
be  made  to  the  producer-settiement 
fund,  and  in  the  event  that  the  handler 
subsequentiy  locates  and  pays  the 
producer  or  a  lawful  claimant,  or  in  the 
event  that  the  handler  no  longer  exists 
and  a  lawful  claim  is  later  established, 
the  compact  commission  shall  make 
such  payment  from  the  producer- 
settiement  fund  to  the  handler  or  to  the 
lawful  claimant,  as  the  case  may  be. 

(e)  If  not  later  than  the  date  when 
such  payment  is  required  to  be  made, 
legal  proceedings  have  been  instituted 
by  the  handler  for  the  purpose  of 
administrative  or  judicial  review  of  the 
compact  commission  findings  upon 
verification  as  provided  above  such 
pajmient  shall  be  made  to  the  producer- 
settlement  fund  and  shall  be  held  in 
reserve  until  such  time  as  the  above- 
mentioned  proceedings  have  been 
completed  or  until  the  handler  submits 
proof  to  the  compact  commission  that 
the  required  payment  has  been  made  to 
the  producer  in  which  latter  event  the 
payment  shall  be  refunded  to  the 
handler. 

(f)  At  a  partially  regulated  plant  each 
handler  shall  make  payments,  on  a  pro 
rata  basis,  to  all  producers  and  dairy 
farmera  for  milk  received  from  them 
during  the  month,  the  payment  received 
pursuant  to  §  1307.3(b). 

§1307.5    [Raaorvad] 

§1307.6    Stalamanta  to  producara. 

In  making  the  payments  to  producers 
required  under  §  1307.4,  each  handler 
and  each  cooperative  shall  furnish  each 
producer,  in  addition  to  the  information 
required  under  Federal  and  State 
regulations,  a  supporting  statement,  in 
such  form  acc^table  to  the 
commission,  which  shall  show:  The  rate 
and  amount  of  the  compact  over-order 
producer  price. 

§  1307.7    Adjuatmant  of  accounta. 

(a)  Whenever  the  compact 
commission  verification  of  a  handler's 
reports  or  |>ayments.discIoses  an  error 
in  payments  to  or  from  the  compact 
commission  under  §  1307.3  or  §  1308.1, 
the  compact  commission  shall  promptiy 
issue  to  the  handler  a  charge  bill  or  a 
credit,  as  the  case  may  be,  for  the 


amount  of  the  error.  Adjustment  charge 
bills  issued  during  the  period  beginning 
with  the  10th  day  of  the  prior  month 
and  ending  with  the  9th  day  of  the 
current  month  shall  be  payable  by  the 
handler  to  the  market  administrator  on 
or  before  the  18th  day  of  the  current 
month.  Adjustment  credits  issued 
during  that  period  shall  be  payable  by 
the  compact  commission  to  the  handler 
on  or  before  the  20th  day  of  the  current 
month. 

(b)  whenever  the  compact 
commission's  verification  of  a  handler's 
payments  discloses  payment  to  a 
producer  or  a  cooperative  association  of 
an  amount  less  than  is  required  by 
§  1307.4,  the  handler  shall  make 
payment  of  the  balance  due  the 
producer  not  later  than  the  20th  day 
after  the  end  of  the  month  in  which  the 
handler  is  notified  of  the  deficiency. 

§1307J   Chargaa  on  ovardua  accounta. 

Any  producer-settiement  fund 
account  balance  due  from  or  to  a 
handler  under  §  1307.3,  §  1307.7  or 
§  1307.8  for  which  remittance  has  not 
been  received  in  or  paid  from  the 
compact  commission  office  by  close  of 
business  on  the  18th  day  of  any  month, 
shall  be  increased  one  percent  effective 
the  following  day. 

PART  ISOe-ADMNISTRATIVE 
ASSESSMENT 

Authority:  7  U.S.C  7256 

§1306.1    Aaaaaamam  for  pricing 
raguiationa  adminlaliaUon. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  compact  commission  his  pro 
rata  share  of  the  expense  of 
administration  of  this  pricing 
regulation.  The  payment  shall  be  at  the 
rate  of  .032c  per  hundredweight.  The 
payment  shall  apply  to: 

(a)  The  quantity  of  fluid  milk 
products  disposed  in  the  regulated  area 
from  a  pool  plant  for  which  a  value  is 
determined  under  §  1 306. 1 ; 

(b)  All  receipts  and  beginning 
inventory  of  a  cooperative  association  in 
its  capacity  as  handler  under  §  1301.9(d) 
for  the  month  less  its  ending  inventory 
for  the  month;  and 

(c)  The  quantity  distributed  as  route 
disposition  in  the  regulated  area  from  a 
partially  regulated  plant  for  which  a 
value  is  determined  under  §  1306.2. 
Daniel  Smith, 

Executive  Director. 

(PR  Doc  97-10831  Filed  4-25-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Goals  for  WortUng  Safely  With 
Mycobacterium  Tuberculosis  In 
ainlcal,  Public  Health,  and  Research 
Laboratorias 

AQENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 
ACTION:  Request  for  comments. 

SUMMARY:  CDC  requests  comments 
concerning  the  updating  of  the  Agent 
Summary  Statement  for  M.  tuberculosis, 
currently  in  the  3rd  edition  of  Biosafety 
in  Microbiological  and  Biomedical 
Laboratories  published  by  CDC  and  the 
National  Institutes  of  Health.  The  next 
edition  is  scheduled  for  the  fall  of  1998. 
DATES:  Written  comments  to  this  notice 
should  be  submitted  to  Vickie  Rathel, 
Office  of  Health  and  Safety  (OHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE..  MS-F05.  Atlanta.  GA.  30333. 
Comments  must  be  received  on  or 
Iwfore  ]\XDB  27. 1997.  Comments  may 
also  be  faxed  to  Vickie  Rathel  at  (404) 
639-2294  or  submitted  by  e-mail  to 
(VmieCDC.GOV)  as  WordPerfect 
5.0,5.1/2,6.0.6.1.  or  ASCII  files. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  Jonathan  Richmond,  Ph.D.  or  Peg 
Tipple,  MD,  Office  of  Health  and  Safety, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  MS-F05.  Atlanta.  GA,  30333. 
telephone  (404)  639-2453. 
SUPPLEMENTARY  MFORMATKM:  CDC  is 
requesting  comments  concerning  the 
update  of  the  Agent  Summary  Statement 
for  M.  tuberculosis  as  pubUshed  in  the 
3rd  edition  of  the  CDC/NIH  publication. 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories.  The  draft 
document  "Coals  for  Working  Safely 
with  Mycobacterium  tuberculosis 
Complex  Species  in  Clinical,  Public 
Health,  and  Research  Laboratories' 
presents  background  information  for 
this  update  and  is  presented  below  for 
public  comment.  Comments  or  data  may 
be  submitted  on  the  following  topics 
(but  not  limited  to  these):  Existing 
reports  of  (1)  laboratory-acquired  skin 
test  conversions  and  infections,  (2) 
causes  of  such  conversions  and 
infections.  (3)  biosafety  practices  and 
procedures  for  manipulating  specimens 
containing  M.  tuberculosis,  and  (4) 
facility  evaluations  and 
recommendations  for  improvement, 
including  cost  estimates. 


Dated:  April  21. 1997. 
loMph  R.  Cartar, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Ckintnd 
and  Prevention  (CDC). 

Goals  for  Working  Safisly  With 
Mycobacterium  tuberculosis  Complex 
Species  in  Clinical,  Public  Health,  and 
Research  Laboratories 

Sununoiy 

The  Mycobacterium  tuberculosis 
complex  includes  four  species: 
Mycobacterium  tuberculosis, 
Mycobacteriiun  bovis,  Mycobacterium 
africaniun,  and  Mycobacterium  microti. 
With  the  exception  of  M.  microti,  all 
species  are  pathogenic  for  humans.  The 
risk  for  becoming  infected  with  species 
of  the  M.  tuberculosis  complex  is  high 
for  those  who  wori^  in 
mycobacteriological  laboratories. 
Therefore,  all  cultures  or  specimens 
suspected  of  containing  acid-fast  bacilli 
must  be  manipulated  in  settings  where 
specific  engineering  controls, 
administrative  procedures  and 
appropriate  personal  work  practices 
ensure  contaimnent  of  the  organism  and 
protection  of  workers  from  exposiure. 
When  these  controls  and  procedures  are 
implemented  and  protective  measures 
are  followed,  laboratorians  can 
substantially  reduce  their  risk  for 
becoming  infected.  This  report  updates 
and  expands  those  sections  of  Biosafety 
in  Microbiological  and  Biomedical 
Laboratories  (BMBL).  published  by  CDC 
and  the  National  Institutes  of  Health, 
that  address  precautions  that  must  be 
taken  to  manipulate  Mycobacterium 
species  safely  in  the  laboratory. 

Introduction 

CDC  and  the  National  Institutes  of 
Health  (NIH)  jointly  issue  laboratory 
safety  guidelines  in  a  publication 
entitled  Biosafety  in  Microbiology  and 
Biomedical  Laboratories  (BMBL)  (1). 
The  BMBL  is  re-published,  with 
updated  information  approximately 
every  five  years.  It  provides  specific 
guidelines  for  laboratories  that  work 
with  infectious  organisms.  The  BMBL 
includes  safety  recommendations  for 
laboratory  managers  and  personnel  who 
work  with  M.  tuberculosis  complex 
species.  Because  until  recently  there 
had  been  few  changes  in  the  techniques 
available  to  laboratorians  working  with 
M.  tuberculosis,  these  recommendations 
have  remained  the  same  through  the  last 
3  editions  of  the  BMBL.  with  no 
significant  revisions  since  1981. 

Recent  changes  in  public  health 
recommendations  for  use  of  rapid 
laboratory  diagnostic  procedures  and 
the  development  of  new  technologies 


led  CDC  and  a  group  of  consulting 
laboratorians  to  review  existing  safety 
guidelines  for  working  with  M. 
tuberculosis  (2.3.4).  Revisions  were 
presented  and  discussed  at  the  Second 
National  Conference  on  Laboratory 
Aspects  of  Tuberculosis,  convened  by 
the  Association  of  State  and  Territorial 
Public  Health  Laboratory  Directors 
(ASTPHLD)  and  the  CDC  in  April  1995 
(5). 

This  report  updates  and  expands 
those  sections  of  the  BMBL  that  address 
engineering  controls,  administrative 
practices,  and  specific  procedures  for 
laboratorians  who  manipulate  clinical 
specimens  and  purified  cultures  of  M. 
tuberculosis.  M.  africaniun,  and  M. 
bovis  (the  three  species  of  the  M. 
tuberculosis  complex  that  pose  an 
infectious  hazard  to  personnel  in 
clinical  and  research  laboratories)  (6). 

Intended  Use  of  This  Document 

This  dociunent  is  intended  to  be  used 
in  conjunction  with  the  BMBL  and  the 
other  references.  Together  these 
documents  provide  guidelines  for 
persons  responsible  for  the  design, 
maintenance  and  use  of  laboratories 
doing  diagnostic  or  research  work  with 
M.  tuberculosis  complex  species.  It  is 
recognized  that  not  all  current  TB 
laboratories  have  all  of  the  facilities  and 
equipment  recommended,  particularly 
for  activities  that  should  be  carried  out 
under  biosafety  level  3  (BL-3) 
conditions  (1).  Those  laboratories 
should  carefully  review  their  facilities, 
equipment,  policies  and  procedures  to 
ensure  that  current  activities  are 
accomplished  with  the  smallest  risk  to 
employees  and  others,  and  should 
proceed  as  quickly  as  possible  to 
upgrade  systems  as  necessary  to  meet 
the  current  recommendations.  Those 
laboratories  with  seriously  deficient 
facilities  should  discontinue  high  risk 
procedures  imtil  improvements  are 
made. 

Background 

M.  tuberculosis  Complex  in  the  Clinical 
Laboratory — Risks  for  Laboratory 
Workers 

The  M.  tuberculosis  complex  species 
are  usually  transmitted  by  the  aerosol 
route;  percutaneous  injection  may  lead 
to  localized  infections  before 
dissemination.  The  infectious  dose  of 
M.  tuberculosis  is  low  for  humans  (i.e., 
1-10  bacilli  carried  in  1-3  droplet 
nuclei  (7,8)).  Specimens  considered  to 
be  potential  sources  for  laboratory 
transmission  are  sputum,  fluids 
collected  by  gastric  or  bronchial  lavage, 
cerebrospinal  fluid,  urine,  and  caseous 
lesions  in  tissues  (9,10,11). 


The  incidence  of  tuberculosis  among 
persons  who  work  with  M.  tuberculosis 
in  the  laboratory  is  three  to  five  times 
greater  than  that  among  laboratory 
personnel  who  do  not  manipulate  this 
bacterium  (12,13,14,15).  Data  fr^m  one 
study  indicate  that  the  frequency  of 
infection  for  persons  who  manipulate 
M.  tuberculosis  is  100  times  greater  than 
for  the  general  population  (12). 

Kubica  (16)  described  13  separate 
incidents  in  which  80  of  291  (27%) 
exposed  laboratorians  developed 
positive  tuberculin  skin  tests  following 
specific  incidents.  Eight  of  the  incidents 
involved  poor  directional  airflow  in  the 
laboratory,  five  were  associated  with 
failures  of  the  biological  safety  cabinets, 
one  was  associated  with  an  autoclave 
failure,  and  the  other  was  due  to 
equipment  failure.  Two  additional 
incidents  of  poor  directional  airflow  in 
clinics  resulted  in  64/166  (39%) 
conversions. 

Two  reports  of  laboratory-acquired 
tuberculosis  tuberculin  conversions 
have  been  reported  in  Minnesota 
hospital  laboratorians  (17).  One  case  of 
pulmonary  tuberculosis  (possibly  due  to 
inadequate  compliance  with  safety 
guidelines)  and  a  second  laboratory- 
associated  infection  (an  autoinoculation 
incident  resulting  in  a  granuloma)  have 
been  reported  in  1995  in  another 
hospital  laboratory  (18).  A  more  recent 
report  (19)  indicates  seven  laboratory- 
acquired  skin  test  conversions  in  nine 
diagnostic  laboratories  handling  M. 
tuberculosis  specimens. 

Under-reporting  of  laboratory- 
acquired  infections  appears  to  be  the 
rule,  rather  than  the  exception.  Of  the 
15  incidents  reported  by  Kubica,  none 
had  been  previously  reported  in  the 
literature;  he  further  suggests  from 
anecdotal  reports  that  8-30%  of 
laboratories  may  experience  tuberculin 
conversions  (16).  CDC  continues  to 
periodically  receive  requests  to  assist 
laboratories  experiencing  similar 
conversions,  but  the  facilities  have  been 
reluctant  to  publish  their  experiences. 

The  risks  to  laboratory  workers 
depend  on  how  frequently  specimens 
positive  for  M.  tuberculosis  are 
processed  in  the  laboratory,  the 
concentration  of  organisms  in 
specimens,  the  number  of  specimens 
handled  by  an  individual  worker,  and 
safety  practices  in  the  laboratory  (19,20). 
Exposure  to  laboratory-generated 
aerosols  created  while  performing 
routine  procedures  is  the  most  serioxis 
of  the  hazards  encountered  by 
laboratory  personnel  (9,10,11,21,22,23). 
Some  aerosol-generating  procedures  that 
produce  droplet  nuclei  in  the  respirable 
range  include:  (a)  Pouring  liquid 
cultures  and  supernatant  fluids,  (b) 


using  fixed-volmne  automatic  pipettora, 

(c)  mixing  liquid  cultures  with  a  pipette, 

(d)  preparing  specimen  and  culture 
smears,  (e)  dropping  tubes  or  flasks 
containing  cultures,  (0  spilling 
suspensions  of  badlU,  (g)  breaking  tubes 
during  centrifugation,  (h)  preparing 
frt)zen  sections,  (i)  cutting  or  sawing 
through  tissue  specimens  that  have  not 
been  fixed,  and  (j)  homogenizing  tissues 
for  primary  culture  (24,25,26, 27,27A). 

Nleedle  stick  and  other  cutaneous 
injuries  have  been  uncommon  causes  of 
laboratory  acquired  M.  tuberculosis 
infection.  However,  with  increasing  use 
of  rapid  culture  techniques  (e.g., 
BACTECTM).  recent  needle  stick- 
associated  M.  tuberculosis  infections 
have  been  reported  (19). 

Until  recently,  blood  has  not  been 
considered  a  source  of  laboratory 
transmission  of  M.  tuberculosis  (or  M. 
bovis)  partly  because  mycobacteremia  is 
transient  in  immunocompetent  hosts. 
However,  with  the  emergence  of  human 
immunodeficiency  virus/ acquired 
immunodeficiency  syndrome  (HIV/ 
AIDS),  mycobacteremia  caused  by  M. 
tuberculosis  has  occurred  more 
frequently  and  blood  is  now  considered 
a  potential  source  of  transmission  in  the 
laborato^ry  (29,30). 

All  clinical  specimens  suspected  to  be 
positive  for  M.  tuberculosis  must  be 
considered  potentially  infectious  and 
must  be  handled  according  to  the 
recommended  precautions  for  blood- 
borne  pathogens  (30)  and  in  such  a  way 
that  aerosolization  is  minimized 
(9,22,23,31). 

Biosafety  Levels 

Microbiology  laboratories  are  special, 
often  imique,  work  environments  that 
may  pose  identifiable  infectious  disease 
risks  to  persons  in  or  near  them. 
Infections  have  been  contracted  in  these 
laboratories  throughout  the  history  of 
microbiology.  A  review  of  the  Uteratiu^ 
on  such  laboratory  acquired  infections 
is  included  in  the  introductory  chapter 
of  the  BMBL  and  in  papers  by  Kruse  and 
Sewell  (1.9.31).  The  literature,  along 
with  considerable  anecdotal 
information,  suggests  that  most 
laboratory  acquired  infections  occur 
when  the  mode  of  transmission  is 
imknown  (as  may  occur  with  a  newly 
recognized  puthogen),  or  as  a  result  of 
error,  accident,  or  carelessness  in  the 
handling  of  a  known  pathogen. 

During  the  1970's,  m  an  effort  to 
diminish  the  risks  of  infection  in  the 
laboratory,  scientists  devised  a  system 
for  categorizing  etiologic  agents  into 
groups  based  on  the  mode  of 
transmission,  type  and  seriousness  of 
illness  resulting  bx}m  infection, 
availability  of  treatment  (e.g.. 


antimicrobial  drugs),  and  availability  of 
prevention  measures  (e.g..  vaccination). 
The  etiologic  agent  groupings  were  the 
basis  for  the  development  of  guidelines 
for  appropriate  facilities,  containment 
equipment,  procedures  and  work 
practices  to  be  used  by  laboratorians 
working  with  the  various  organisms. 
These  guidelines  are  now  referred  to  as 
biosafety  levels  (BL)  1-4. 

BL-1 

BL-1  defines  conditions  suitable  for 
woric  involving  well-characterized 
microorganisms  not  known  to  cause 
disease  in  healthy  adult  humans,  and  of 
minimal  potential  hazard  to  laboratory 
personnel  and  the  environment.  The 
laboratory  is  not  necessarily  separated 
frt}m  the  general  traffic  patterns  in  the 
building.  Work  is  generally  conducted 
on  open  bench  tops  using  standard 
microbiological  practices.  Special 
containment  equipment  or  facility 
design  is  not  required  nor  generally 
used.  Laboratory  personnel  have 
specific  training  in  the  procedures 
conducted  in  the  laboratory  and  are 
supervised  by  a  scientist  with  general 
training  in  microbiology  or  a  related 
science. 

BL-2 

BL-2  is  similar  to  BL-1  and  is 
suitable  for  work  involving  agents  of 
moderate  potential  hazard  to  persoimel 
and  the  enviroiunent.  It  differs  fix>m  BL- 
1  in  that:  (a)  Laboratory  personnel  have 
specific  training  in  handling  pathogenic 
agents  and  are  directed  by  competent 
scientists;  (b)  access  to  the  laboratory  is 
limited  when  work  is  being  conducted; 
(c)  extreme  precautions  are  taken  with 
contaminated  sharp  items;  and  (d) 
certain  procedures  in  which  infectious 
aerosols  or  splashes  may  be  created  are 
conducted  in  a  biological  safety  cabinet 
(BSC)  or  other  physical  containment 
equipment.  There  is  no  specification  in 
the  BMBL  (1)  for  single-pass  directional 
inward  flow  of  air  for  BL-2.  However, 
most  microbiology  laboratories  also 
work  with  potentially  hazardous 
chemicals.  There  are  published 
recommendations  (32)  for  preventing 
build-up  of  chemical  vapors  in 
laboratories;  this  can  be  accomplished 
by  using  chemical  fiune  hood  and/or 
having  single-pass  air  when 
recirculation  would  increase  the 
ambient  concentration  of  hazardous 
materials. 

BL-3 

BL-3  is  applicable  to  clinical, 
diagnostic,  teaching,  research,  or 
production  fadUties  in  which  work  is 
done  with  indigenous  or  exotic  agents 
which  may  cause  serious  or  potentially 
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lethal  diseases  as  a  result  of  exposure  by 
the  inhalatioD  route.  M.  tuberculosis  is 
representative  of  microorganisms 
transmissible  by  the  aerosol  route  that 
are  assigned  to  this  level.  Primary 
hazards  to  personnel  working  with  these 
agents  relate  to  exposure  to  infectious 
aerosols,  autoinoculation,  and  ingestion. 
Laboratory  personnel  must  have  specific 
training  in  handling  pathogenic  and 
potentially  lethal  agents,  and  are 
supervised  by  competent  scientists  who 
are  experienced  in  working  with  these 
agents. 

More  emphasis  is  placed  on  primary 
and  secondary  barriers  at  BL-3  to 
protect  personnel  in  contiguous  areas 
and  in  the  community  from  exposure  to 
potentially  infectious  aerosols,  and  to 
prevent  contamination  of  the 
environment  The  laboratory  has  special 
engineering  and  design  features  to 
provide  a  total  environment  aimed  at 
the  control  of  infectious  aerosols. 

The  BL-3  laboratory  is  separated  from 
other  parts  of  the  building  by  an 
anteroom  with  two  sets  of  doors,  or  by 
access  through  a  BL-2  area.  Because  of 
the  potential  for  aerosol  transmission, 
air  movement  is  unidirectional  into  the 
laboratory  (i.e..  from  clean  areas  into  the 
BL-3  area)  and  all  exhaust  air  from  the 
BL-3  area  is  directed  outside  the 
building  without  any  recirculation.  All 
procedures  at  BL-3  involving  the 
manipulation  of  infectious  materials  are 
conducted  within  BSCs  or  other 
physical  contaimnent  devices. 
Personnel  wear  appropriate  personal 
protective  clothing  and  equipment 
while  in  the  BL-3  laboratory. 

BL-3  facilities  have  solid  floon  and 
ceilings  and  sealed  penetrations.  They 
are  designed  and  maintained  to  allow 
appropriate  decontamination  in  the 
event  of  a  significant  spill. 

BL-3  laboratories  have  single  pass  air, 
Le.,  non-recirculating  air  ventilation 
systems,  to  protect  personnel.  Filtration 
of  exhaust  air  through  high  efficiency 
particulate  air  (HEPA)  filters  is  neither 
required  nor  recommended  in  most 
situations.  Single  pass  air  that  mixes 
with  outside  air  allows  for  the  rapid 
dilution  of  the  small  numbers  of 
microorganisms  that  may  be  released  in 
the  laboratonr. 

All  waste  nom  the  81^3  laboratory 
must  be  autoclaved  before  being 
discarded  into  routine  disposal 
containera. 

BI^ 

BL-4  is  required  for  work  with 
dangerous  and  exotic  agents  which  pose 
a  high  individual  risk  of  aerosol- 
transmitted  laboratory  infections  and 
life-threatening  diseases.  Within  work 
areas  of  the  facility,  all  activities  are 


confined  to  Class  m  biological  safety 
cabinets,  or  Class  n  biological  safety 
cabinets  used  by  woriiera  wearing  one- 
piece  positive-pressure  body  suits 
ventilated  by  a  life  support  system. 
Members  of  the  laboratory  staff  have 
specific  and  thorough  training  in 
handling  extremely  hazardous 
infectious  agents;  and  they  understand 
the  primary  and  secondary  containment 
functions  of  the  standard  and  special 
practices,  the  contaiimient  equipment, 
and  the  laboratory  design 
characteristics.  They  are  supervised  by 
competent  scientists  who  are  trained 
and  experienced  in  working  with  these 
agents. 

All  wastes  are  decontaminated  before 
leaving  the  BL-4  laboratory,  and  air  is 
exhausted  from  the  BL-4  area  through 
HEPA  filtere. 

Relationship  of  the  BMBL  BL  to  the 
American  llioracic  Society  Levels  of 
Service 

The  current  agent  summary  statement 
published  in  BMBL  recognizes  the 
"levels  of  service"  concept  for  rlinir-al 
mycobacteriology  Iriwratories  that  was 
firat  proposed  in  1967  (33)  and  accepted 
in  1983  by  the  American  Thoracic 
Society  (ATS){21,34).  The  "levels  of 
service"  approach  to  laboratory  services 
remains  standard  today,  although 
increased  workloads,  new  techniques, 
need  for  faster  results  for  management 
of  complicated  cases,  and  economic 
considerations  are  forcing 
reconsideration  of  the  concept  (2,4,  5, 
35,  36,  37).  However,  BSL 
recommendations  are  based  on  risks 
related  to  laboratory  procedures,  so  if/ 
when  a  laboratory  changes  the  services 
it  provides,  laboratory  activities  can  be 
re-assessed  and  facilities,  equipment 
and  work  practices  modified,  if 
necessary,  using  the  BMBL  as  a 
guideline. 

Determining  the  Type  of  Tuberculosis 
Laboratory  Needed  for  a  Facility 

Decisions  on  the  type  of  laboratory  for 
a  given  facility  must  be  based  on  an 
assessment  of  the  extent  of  tuberculosis 
activities  that  will  be  carried  out  in  that 
laboratory.  The  assessment  must 
include  issues  such  as  expected 
workload,  personnel  training  and 
experience,  risks  of  the  various 
laboratory  procedures,  and  availability 
of  appropriate  space  and  required 
equipment. 

Assessment  of  Proficiency  in  the 
Mycobacteriology  Laboratory 

Although  this  dociiment  emphasizes 
appropriate  facilities,  equipment,  and 
safe  work  practices,  the  laboratory 
workload  must  also  be  considered  in 


deciding  what  to  include  in  a  new  or 
renovated  mycobacteriology  laboratory. 

Laboratories  that  receive  fewer  than 
20  specimens  per  week  to  process  for 
isolating,  identifying,  and  testing  for  M. 
tuberculosis  drug  susceptibility  are 
unlikely  to  maintain  proficiency  in  the 
required  procediues  and  would  be 
imlikely'to  maintain  proficiency  at 
Mycobacteriology  Level  n.  Usually  20 
processed  specimens  per  week  will  only 
produce  an  average  of  one  M. 
tuberculosis  isolation  per  week.  If 
requests  fall  below  this  level,  specimens 
should  be  sent  to  a  laboratory  that 
processes  a  larger  number  of  specimens 
(5,36,37). 

Assessment  of  Risk  in  the 
Mycobacteriology  Laboratory 

Specific  risks  associated  with  many 
laboratory  activities  that  involve 
specimens  and  cultures  of  M. 
tubercxdosis  have  been  assessed  in 
recent  publications  (22,38).  These 
publications  recommend  that  laboratory 
workers  evaluate  all  procedures  for  risks 
related  to  aerosol  generation  and  injury 
from  contaminated  sharp  objects  (e.g., 
needle  sticks)  and  develop  a  strategy  for 
safe,  step-by-step  manipulation  of  both 
specimens  and  cultures. 

Recommendations  for  safe  practices 
associated  with  specific  procedures  are 
detailed  in  other  publications  (1.22,39). 

The  Limited  Service  Laboratory 

A  small  facility  that  only  occasionally 
is  asked  to  support  the  evaluation  and 
management  of  possible  M  tuberculosis 
cases  may  opt  to  package  specimens  for 
shipment  to  a  reference  laboratory.  The 
originating  laboratory  will  require 
personnel  who  can  collect  an  adequate 
specimen  and  know  how  to  handle  the 
specimen  properly.  The  required 
laboratory  facility  will  be  equivalent  to 
the  BL-2  space  found  in  a  general 
microbiology  laboratory  (1,36).  Supplies 
for  correctly  [mckaging  the  specimen  for 
shipment  to  the  full-service  laboratory 
must  be  available.  See  Shipment  of 
Clinical  Specimens  and  Cultures  for 
more  information  on  packaging  and 
shipping  specimens. 

Some  small  hospital  labort^ories  may 
opt  to  do  smeara  for  acid-fast  bacilli 
(AFB)  on  inactivated  specimens,  then 
send  additional  specimens  to  a  larger 
laboratory  for  culture.  "Stat" 
laboratories  in  emergency  rooms  or 
other  locations,  where  AFB  status  of  a 
patient  is  urgently  needed,  but  only  the 
simplest  equipment  is  available,  can 
also  be  equipped  to  do  direct  AFB 
smeara  on  inactivated  samples.  This 
allows  prompt  service  and  some 
diagnostic  assistance  to  clinicians, 
without  requiring  a  BL-3  laboratory. 
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The  laboratory  that  intends  to  do  only 
AFB  smeara  on  inactivated  specimens 
will  require  only  a  BL-2  laboratory  with 
a  BSC.  but  will  require  knowledgeable 
personnel  working  under  close 
supervision. 

The  Full-service  Laboratory 

The  laboratory  that  provides  all 
diagnostic  services  will  require  both 
BL-2  and  BL-3  areas  of  sufficient  size 
to  accommodate  all  required  equipment 
and  personnel. 

Facilities  and  Equipment 

Relating  Laboratory  Activities  to  BL 

Laboratory  activities  required  for  the 
evaluation  of  a  patient  wiUi  possible 
ttiberculosis  include:  specimen 
collection;  transport  of  specimens  to  the 
laboratory;  verifying  labels  and  logging 
in  specimens;  initial  processing  that 
may  include  transferring  specimens  to 
tubes  for  centrifugation;  preparation, 
staining  and  reading  of  smeara; 
preparation  of  specimens  for  culture; 
and  preparation  of  isolates  for  further 
study,  including  antimicrobial 
susceptibility  testing. 

The  Mycobacteriology  Laboratory 
Facility  and  Equipment 

The  tuberculosis  laboratory  should  be 
isolated  from  other  laboratory  areas 
(Figure  1).  Access  to  the  area  should 
require  passage  through  two  doora 
equipped  with  self-closing  devices.  This 
may  be  achieved  with  an  anteroom,  by 
having  the  BL-3  isolation  room 
accessible  only  from  the  BL-2 
laboratory,  or  by  other  design 
arrangements  (9). 

The  BL-2  laboratory  area  is  where 
work  with  specimens  that  has  a  low 
potential  for  creating  aerosols  can  be 
performed.  A  BSC  is  provided  for 
working  with  the  specimens  (see 
Handling  S]}ecimens). 

Work  that  may  create  infectious 
aerosols  is  performed  in  the  BL-3  area. 
The  BL-3  laboratory  is  also  where  M. 
tuberculosis  complex  species  are 
cultured  for  identification,  drug 
susceptibility  testing,  and  other  tests 
that  require  concentrated  cell 
suspensions.  Specific  facility  design 
recommendations  are  contained  in 
Table  1  (1). 

Air  Handling  in  the  Mycobacteriology 
Laboratory 

The  entire  mycobacteriology 
laboratory  suite  should  have  a 
uiudirectional  negative  air  flow  in 
relation  to  the  corridor  so  that  in  case 
of  an  accident,  no  aerosols  of  infectious 
materials  can  escape  into  non-laboratory 
areas.  Exhaust  air  must  be  discharged 
direcUy  to  the  outside.  Discharge  from 


the  outside  exhaust  must  be  directed 
away  from  occupied  areas  and  air 
supply  intakes  of  any  building. 

HEPA  filtration  ofexhaust  air  is  not 
routinely  required  for  BL-3  laboratories. 
However,  laboratory  facility  designere 
and  managere  should  determine 
whether  unusual  or  high  risk  situations 
are  present  (e.g..  proximity  of  la^ratory 
exhaust  system  outlet  to  air  intake  for 
patient  care  areas,  with  no  way  to 
correct  problem),  and  make  a  site- 
specific  determination  on  the  need  for 
HEPA  filtration. 

Similarly,  different  air  pressure 
gradients  within  the  laboratory  are 
needed  depending  on  the  relative  risk  of 
the  activities  to  be  performed.  For 
example,  a  "clean  room"  used  for  the 
preparation  of  media  or  other  materials, 
is  maintained  at  a  slightly  higher 
presstire  than  the  BL-2  laboratory  area. 
The  "isolation  room",  or  BL-3 
laboratory  area,  is  maintained  negative 
to  the  BLr-2  area.  Thus,  airflow  is  from 
the  least  contaminated  to  the  most,  and 
air  is  then  exhausted  to  the  outside 
without  recirculation.  Air  movement 
can  be  tested  with  a  simple  indicator 
(e.g.,  a  strip  of  tissue  paper  placed  in  a 
1.5-inch  by  12-inch  slot  in  the  door)  or 
with  more  complex  devices  (e.g., 
magneheUc  gauges)  (2,9,39A,39B). 

Ten  to  twelve  exchanges  per  hour  are 
recommended  for  laboratory  fadUties  , 
(39A.39B.39C). 

Under  ideal  conditions  of  maximal  air 
mixing  (2),  12  changes  of  room  air  per 
hour  will  remove  approximately  99%  of 
airborne  particulates  in  23  minutes;  in 
laboratories  that  have  only  six  air 
changes  per  hour,  46  minutes  are 
required  to  achieve  99%  removal, 
assimiing  uniform  mixing  of  air  in  the 
room.  However,  removal  can  be  slowed 
even  further  by  convectional  mixing  and 
by  air  tufbiUence  resulting  from 
furniture  placement. 

Air  flow  should  be  measured  to 
determine  the  characteristic  of  aerosol 
clearance  in  the  specific  BL-2  or  BL-3 
laboratory.  Ideal  conditions  for  air 
mixing  in  laboratories  rarely  exist,  and 
clearance  may  take  3-10  times  longer 
than  calculated,  a  factor  that  should  be 
considered  in  determining  when  it  is 
safe  to  reenter  a  laboratory  after  a  spill. 

Engineering  personnel  should 
document  at  least  annually  that  the 
specified  nimiber  of  air  changes  occur. 

Floora.  Ceilings  and  Utilities — ^Building 
for  Ease  of  Decontamination  in  Case  of 
Spills 

Interior  surfaces  of  walls,  monolithic 
floora  and  ceiling  of  the  BL-3  laboratory 
should  be  sealed  to  allow  for 
formaldehyde  gas  decontamination  in 
the  event  of  a  major  spill  or  aerosol 


release.  All  air  spaces  surrounding  a 
pipe,  electrical  conduit,  or  other  (tovioe 
that  passes  through  a  wall,  floor,  or 
ceiling  should  be  sealed  to  prevent  air 
from  leaking  out  of  the  labcmtory. 

Biological  Safety  Cabinets  in  the 
Mycobacteriology  Laboratory 

The  most  crucial  piece  of  equipment 
in  all  diagnostic  m3rcobacteriology 
laboratories  is  the  biological  safety 
cabinet  (BSC).  BSCs  are  used  at  both 
BL-2  and  BL-3. 

BSC's  are  of  sevoral  types.  Class  D 
BSCs.  reconmiended  for  use  in 
tuberculosis  laboratcaies,  provide  a 
clean  work  envinxunent.  protect 
workera  against  potentially  infectious 
aerosols,  and  keep  infectious  agents 
from  entering  the  environment.  A  recent 
pubUcation,  Primary  containment  for 
biohazards:  selection,  installation  and 
use  of  biological  safety  cabinets  (40) 
details  operating  procedures  for  safely 
working  in  BSCs. 

The  installation  of  the  BSC  must 
conform  to  accepted  specifications  (41). 
It  should  be  located  away  from  doore, 
air-supply  fans,  drafts,  and  areas 
frequented  by  personnel  (40). 
Improperly  positioned  BSCs  have 
contributed  to  laboratory-associated 
skin-test  converaions  (16).  A  Class  11, 
Type  A  BSC  that  exhausts  HEPA  filtered 
air  into  the  room  is  acceptable  at  BL-2 
and  BL-3  when  a  12-inch  or  greater 
clearance  exists  above  the  cabinet  and 
when  the  use  of  toxic  chemicals  (e.g.. 
generation  of  cyanogen  bromide  in  the 
niacin  test)  is  stricUy  prohibited  in  the 
BSC.  Thimble  adaptors  that  loosely 
connect  the  BSC  to  the  building  exhaust 
system  may  be  used. 

Ensuring  That  Air  Handling  Systems 
and  BSCs  Woric  Properly 

BSCs  must  be  certified  at  least 
annually  by  personnel  trained  in  the 
certification  process  (1,16,23,40). 

More  frequent  BSC  certification  is 
recommended  for  laboratories  in  which 
operations  create  substantial  aerosols  or 
when  dust  accumulates  on  the  HEPA 
filter,  thereby  rapidly  decreasing  the 
cabinet's  efficiency.  The  uninterrupted 
operation  of  the  BSC  should  be  assured 
with  a  back-up  source  of  power  and, 
where  applicable,  redundant  power    . 
supply  to  room  air  exhaust  fans. 
Preventive  maintenance  operations  that 
should  be  routine  in  every  laboratory 
include  daily  monitoring  of  room  and 
BSC  air  flow  direction  and,  when 
present,  the  magneheUc  gauge  that 
measures  the  pressure  differential  across 
the  exhaust  HEPA  filter  (40). 

Laboratory  operations  involving 
aerosolization  or  culture-amplified 
suspensions  of  bacilli  must  incorporate 
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additional  preventive  maintenance  and 
safety  checks,  which  can  include  smoke 
testing  or  other  means  for  detecting 
direction  of  air  flow  and  velocity. 
Anemometer  readings  should  be  taken 
before  working  with  new  configurations 
of  instruments  and  devices  in  the  BSC 
Laboratorians  working  in  BSCs  must 
keep  air  intake  and  exhaust  grilles  free, 
avoid  overcrowding  of  the  cabinet,  and 
understand  the  operational  parameters 
of  the  cabinet  (38,40).  Where 
aerosolization  of  large  volumes  of 
culture-amplified  fluids  can  occur,  a 
Class  in  BSC  may  be  used  to  ensure 
total  containment  of  droplet  nuclei 
(1.40). 

Centrifiigation  and  Other  Aerosol- 
producing  Procedures 

As  a  rule,  all  procedures  that  can  lead 
to  aerosol  production  must  be 
conducted  inside  a  BSC  in  a  BL-3 
laboratory  as  specified  in  the  BMBL  (1). 
Centrifuges  present  unique  problems  for 
aerosol  containment.  T^le-top 
centrifuges  placed  inside  BSCs  disrupt 
the  cabinet's  containment  airflow.  Were 
a  tube  to  break  or  leak,  aerosolized 
material  would  be  expelled  into  the 
ro(Hn  with  considerable  force.  Whenever 
(potentially)  infectious  materials  are 
centrifuged.  bioaerosol-containing 
equipment  should  be  used. 

At  a  TniniTmim,  tubes  should  be 
equipped  with  O-rings.  Floor-standing 
centrifuges  that  have  bioaerosol 
containment  heads  are  currently 
available.  Centrifuges  can  also  be  placed 
in  secondary  containment  devices 
(especially  constructed  cabinets/ 
enclosed  areas)  equipped  with  HEPA- 
filtered  exhaust  air  systems  (23,38). 

New  Growth  Detection  and  Molecular 
Biological  Techniques 

After  two  decades  with  relatively  few 
changes,  new  techniques  and  new 
equipment  are  being  added  to 
tuberculosis  laboratories.  Biosafety 
issues  related  to  newer  equipment  have 
been  reviewed  recently  (22).  As 
additional  equipment  and  procedures 
become  available,  and  they  are 
considered  for  inclusion  in  clinical  and 
research  laboratories,  a  risk  assessment 
should  be  done,  reviewing 
manufacturer's  specifications  and 
warnings,  adeqviacy  of  existing  facility 
for  new  equipment,  need  for  revision  of 
existing  procedures,  and  personnel 
training.  As  with  older  equipment, 
potential  for  aerosol  generation  and  risk 
of  needle  stick  or  other  injury  should  be 
specifically  addressed. 


Policies  and  Procedures  in  the 
Mycobacteriology  Laboratory 

Handling  Specimens — ^Tasks  and  Risks 

Risks  associated  with  many  laboratory 
activities  that  involve  specimens  apd 
cultures  of  M.  tuberculosis  have  been 
assessed  in  recent  publications  (22). 
These  publications  recommend  that 
laboratory  workers  evaluate  procedures 
for  relative  risk  of  aerosolization  and 
develop  a  strategy  for  safe,  step-by-step 
manipulation  of  both  specimens  and 
ciiltures.  The  guidelines  published  in 
the  BMBL  (1)  and  here  are  considered 
to  be  adequate,  based  on  current 
knowledge  and  standard  practice. 
However,  laboratory  directors  should 
routinely  evaluate  the  risks  and  adjust 
the  level  of  safety  upwards  as  indicated. 

Specimen  Collection 

Collection  of  appropriate  and 
adequate  specimens  and  prompt 
transport  of  those  specimens  to  the 
laboratory  are  critical  first  steps  in  the 
laboratcH7  evakiatioo  of  the  tuberculosis 
patient.  These  procedures  involve  very 
significant  bio<ontainment  and 
personnel  protection  issues.  Guidelines 
for  these  activities  are  included  in 
(2,9,10,11). 

Specimen  Receipt  and  Initial  Processing 

Sputum  specimens  collected  from 
patients  who  have  clinical  signs  of 
tuberculosis  (2,36)  are  sent  to  the 
laboratory  in  closed  containers  that  are 
opened  in  a  BSC.  Transfer  of  patient 
information,  labeling  containere.  and 
other  paperwork  can  be  done  safely  by 
trained  laboratory  personnel  at  BL-2. 

AFB  Smears 

The  first  step  in  the  diagnostic 
process  is  to  determine  if  the  specimen 
contains  AFB.  In  most  U.S.  laboratories, 
smeara  are  prepared — either  directly 
from  specimens  (e.g..  sputum  judged 
likely  to  have  large  numbere  of  AFB),  or 
after  digestion,  decontamination  of 
other  microorganisms  in  the  specimen, 
and  centrifugation  to  concentrate  the 
mycobacteria  in  the  specimen.  Use  of 
rapid-detection  systems  may  eventually 
reduce  the  need  to  make  smeara,  but 
may  pose  a  new  set  of  potential  hazards. 

Direct  Smeara 

Direct  smeara  are  useful  only  for  the 
examination  of  specimens  likely  to 
contain  large  numbera  of  AFB  (e.g., 
sputum),  fiiecause  of  the  potential  for 
aerosol  generation,  specimen  containera 
must  be  opened  and  direct  smeara 
prepared  and  air  dried  in  a  Class  I  or  II 
BSC.  Smeara  may  be  dried  and  heat- 
fixed  by  placing  the  slide  on  a  warmer 
in  the  BSC  and  heating  it  at  65-75*  C 


(149-167°  F)  for  at  least  2  houra.  Heat- 
fixed  smears  may  contain  viable 
tubercle  bacilli  (Allen),  but  they  are  not 
easily  aerosolized  if  dried  on  a  slide. 
Peraonnel  may  remove  fixed  slides  bom 
the  BSC  and  stain  them  without  wearing 
respiratory  protective  devices  or 
following  special  engineering  controls 
(i.e.,  in  the  BL-2  laboratory).  Stain 
reagents  fot  both  light  and  fluorescence 
microscopy  contain  phenol,  which  kills 
tubercle  bacilli  during  the  staining 
process  (42). 

Smeara  From  Concentrated  Specimens 

Specimens  concentrated  by 
centrifugation  may  contain  very  large 
numbere  of  AFB.  These  specimens  may 
be  handled  in  one  of  two  ways. 

Use  of  Tuberculocidal  Agents  To 
Allow  Processing  of  Concentrated  AFB 
Smeara  in  the  BL-2  Laboratory 

A  working  group  of  the  1995 
ASTPHLD/CDC  Conference  (5)  affirmed 
that  if  AFB  smeara  are  made  at  BL-2, 
specimens  must  have  been  treated  with 
a  tuberculocidal  disinfectant.  Specimen 
containera  must  be  opened  and 
disinfectant  added  in  the  BSC. 
Specimens  treated  with  an  equal 
volume  of  5%  sodium  hypochlorite 
solution  (i.e.,  imdiluted  household 
bleach)  for  15  minutes  (43,44)  may  be 
centrifiiged  and  subsequently  handled 
outside  the  BSC  at  BL-2.  Other 
tuberculocidal  agents  may  affect 
staining  characteristics;  if  such  agents 
are  used,  the  laboratory  must  confirm 
that  the  stain  result  is  accurate.  The 
major  disadvantage  to  this  method  is 
that  the  treated  specimen  cannot 
subsequently  be  used  for  cultures. 

Preparation  of  Concentrated  AFB  for 
Smear  and  Culture  in  the  BL-3 
Laboratory 

Sputum  specimen  containera  must  be 
opened,  chemicals  for  digestion  added, 
and  the  processed  specimen  placed  in 
appropriate  centrifuge  tubes  in  a  BSC. 

Centrifugation  of  cuagnostic 
specimens  suspected  of  containing  live 
tubercle  bacilli  must  be  done  in  a  BL- 
3  laboratory.  Centrifuge  tubes  must  be 
placed  into  rotore  or  biocontainment 
cups  designed  to  contain  aerosols  that 
will  be  generated  if  a  tube  leaks  or 
breaks;  tubes  must  be  removed  fit)m  the 
cups  only  in  the  BSC  O-rings  on  the 
centrifuge  caps  must  be  examined  daily 
to  assure  that  the  seal  is  intact  and  that 
the  integrity  of  the  unit  is  maintained; . 
cracked  or  otherwise  faulty  O-rings 
must  be  replaced  before  equipment  is 
reused.  (23,38)  Concentrated  specimens 
should  be  returned  to  a  properly 
maintained  and  certified  BSC  (40)  (see 
Biological  Safety  Cabinets)  in  the  BL-3 
laboratory.  In  the  BSC  the  centrifuge 
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tubes  can  be  removed  from  the  safety 
cups,  and  smeara  can  be  made  or 
primary  cultures  can  be  inoculated.  As 
with  direct  smeara  (above),  smeara  made 
from  concentrated  material  may  be 
dried  and  heat-fixed  by  placing  the  slide 
on  a  warmer  in  the  BSC  and  heating  it 
at  65-75"  C  (149-167"  F)  for  at  least  2 
houra. 

AFB  Cultures — Conventional 
Techniques 

BL-3  practices,  containment 
equipment,  and  facilities  are  required 
for  manipulating  cultures  known  or 
suspected  to  be  positive  for  AFB. 

In  addition  to  centrifugation,  other 
aerosol-generating  procedures  such  as 
blending,  mixing,  pipetting,  inoculation 
of  media,  and  sonication  must  be 
performed  in  a  BSC  at  BL-3.  A  working 
group  of  the  ASTPHLD/CDC  Conference 
(5)  recognized  that  activities  such  as 
inoculation  of  both  liquid  and  solid 
medium  for  primary  isolation, 
identification  of  all  Mycobacterium 
species  using  rapid  methods,  and 
susceptibility  testing  of  M.  tuberculosis 
must  be  done  at  BL-3. 

When  tubercle  bacilli  are  inoculated 
onto  a  solid  medium  contained  in  a  test 
tube,  the  screw  cap  is  left  loose  for  up 
to  one  week  to  allow  water  vapor, 
oxygen,  and  carbon  dioxide  to  diffuse. 
Droplet  nuclei  do  not  form  in  the 
undisturbed  tube. 

Examining  closed  culture  vessels  (e.g., 
slant  tubes,  sealed  agar  plates)  may  be 
done  at  BL— 2.  All  cultures  of  specimens 
must  be  assumed  to  contain  M. 
tuberculosis  until  tests  prove  otherwise, 
and  specimens  bora  patients  having 
mixed  infections  with  two 
Mycobacterium  species  can  occur. 

AFB  Culture  and  Identification — Newer 
Techniques 

Droplet  nuclei  may  be  formed  while 
centrifuging  or  vortexing  liquid  culture 
materials  (as  might  be  done  in  preparing 
suspensions  before  examination  with  a 
probe  or  high-performance  Uquid 
chromatography  (HPLCj)  and  disrupting 
cells  by  sonication  or  shearing 
procedures  (as  required  for  some 
procedures  of  molecular  biology),  and 
such  activities  must  be  done  in  a  BL- 
3  laboratory  using  BL-3  procedures. 

Waste  Disposal 

All  cultures,  glass  and  plasticware, 
used  protective  clothing  and  other 
potentially  contaminated  materials  bom 
the  tuberculosis  laboratory  must  be 
decontaminated  before  disposal  or 
reprocessing.  Waste  should  be 
decontaminated  as  close  to  the  point  of 
use  as  possible,  ideally  before  materials 
are  removed  from  the  laboratory  area. 


Materials  to  be  decontaminated  outside 
of  the  laboratory  must  be  placed  in  a 
disable  leakproof  container  and  closed 
for  transport  from  the  laboratory. 
Materials  to  be  decontaminated  off  site 
must  be  frackaged  in  accordance  with 
appUcable  local,  state,  and  federal 
regulations  before  removal  bom  the 
facility. 

Autoclaves 

The  BMBL  (1)  recommends  that  an 
autoclave  be  located  in  the  facility 
containing  the  BL-3  laboratory.  If  this  is 
not  possible,  all  wastes  that  contain 
mycobacteria  should  be  placed  in  a 
leak-proof  discard  pan  (the  pan  can  be 
lined  with  an  autoclavable  plastic  bag) 
that  contains  disinfectant  solution  to  a 
depth  of  approximately  2-3  cm;  the  pan 
should  be  covered  with  a  solid  lid 
before  being  removed  from  the  BSC.  The 
lid  should  be  adjusted  to  allow  steam 
penetration  diuing  autoclaving. 

The  autoclave  must  be  of  sufficient 
size  to  handle  infectious  waste 
generated  by  the  laboratory  without 
undue  delay,  and  located  so  it  can  be 
loaded  and  imloaded  safely  and 
conveniently.  Laboratories  that  are 
adding  or  renovating  BL-3  space  may 
wish  to  consider  equipping  Xhe 
laboratory  with  through-the-wall 
autoclaves  to  minimize  movement  of 
infectious  materials  throughout  the 
facility. 

An  improperly  operated  autoclave 
contributed  to  at  least  one  laboratory- 
acqufred  tuberculin  skin-test  converaion 
(16).  Prop)er  training  in  the  use  of 
autoclaves  and  routine  proficiency 
testing  are  necessary  components  of  the 
laboratory  safety  program. 

Safety  Strategies 

Prevention  of  Aerosols 

In  most  cases,  the  "laboratory 
accident"  that  results  in  an  exposure 
and  thus  a  tuberculin  skin-test 
converaion  is  not  as  overt  as  the 
breakage  of  a  bottle;  more  often,  lapses 
in  technique  allow  droplet  nuclei  to  be 
released  from  culture-amplified 
materials.  Therefore,  all  laboratory 
equipment  and  procedures  should  be 
evaluated  when  put  into  use  and 
periodically  thereafter  to  ensiue  that 
opportunities  for  generation  of  aerosols 
are  minimized. 

Spill  Avoidance 

A  spill  can  occur  at  any  time  during 
the  processing  of  specimens.  If  a  culture 
containing  M.  tuberculosis  complex, 
whether  in  liquid  or  on  solid  medium, 
is  dropped  and  broken,  an  aerosol  is 
generated. 

Laboratory  personnel  should  avoid 
practices  that  can  result  in  spills  (e.g.. 


hand-carrying  tubes,  vials,  and  bottles, 
or  improperly  stacking  racks  or  baskets). 
All  tubes,  plates,  and  other  containera 
should  be  transported  on  carts  in 
protected  racks  or  baskets. 

Spill  Response  Plan 

A  written  exposure-control  plan 
should  be  prepared  by  the  director  of 
the  mycobacteriology  laboratory. 
Specified  clean-up  materials  and 
peraonal  protective  equipment  (PPE) 
should  be  stored  and  a  copy  of  the  plan 
posted  outside  of  the  appropriate  rooms 
in  both  BL-2  and  BL-3  laboratories. 
Although  plans  will  vary  according  to 
individual  facilities  and  practices,  all 
plans  should  contain  the  following 
information  (9,13,22,31): 

•  Instructions  on  evacuation  of  the 
laboratory; 

•  Instructions  for  notifying  the 
biosafety  office,  building  engineera. 
security  personnel  and  othera  needed  to 
manage  the  spill; 

•  Instructions  on  how  to  manage  air- 
handling  equipment,  particularly  in  the 
event  that  a  space-decontamination  is 
needed  (e.g.,  the  cubic  voliune  of  the 
room  would  be  required); 

•  Spill  clean-up  procedures  that  will 
be  employed  in  various  spaces  in  the 
laboratory,  the  sequencing  of  each 
procedure,  and  the  relevant 
administrative  controls,  engineering 
controls,  and  personal  protective 
equipment  required  (1); 

•  Other  decontamination  procedures, 
including  steps  to  control  associated 
problems  (e.g..  formaldehyde  fumes  that 
may  not  be  contained  in  the  sealed 
rooms  during  gas  decontamination); 

•  Provisions  for  follow-up  tuberculin 
skin  testing  and  other  medical 
intervention  procedures; 

•  Provision  for  spill-response  drills  to 
ensure  appropriate  action  in  response  to 
an  emergency. 

RecoBunended  Management  of  a  Spill 

When  a  spill  occxus.  all  persons 
should  leave  the  room  immediately  so 
that  an  assessment  of  the  spill  and 
exposure  can  be  made  without  further 
personnel  exposure.  Two  houra  or  more 
later,  depending  on  the  number  of  air 
changes  in  the  laboratory,  the  degree  of 
convectional  mixing  in  the  room  air  and 
the  turbulence  resulting  from  furniture 
and  equipment  placement,  a  person 
wearing  a  HEP  A  or  N 100  respirator 
(National  Institute  for  Occupational 
Safety  and  Health  (45),  Occupational 
Safety  and  Health  Administration  (46)) 
and  protective  clothing  shoidd  reenter 
the  room  to  cover  the  spill  with  towels 
soaked  with  a  tuberculocidal 
disinfectant.  After  soaking  for  at  least  2 
houra.  the  spill  should  be  cleaned  up  by 
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a  person  wearing  a  respirator  and 
protective  clothing.  When  more 
intensive  aerosolization  of  culture- 
amplified  fluids  occurs,  the  room 
should  be  sealed  and  decontaminated 
with  formaldehyde  gas. 

Personnel  Protection 

Principles 

The  fundamental  principle  of 
personal  protection  is  the  consistent  use 
of  appropriate  personal  protective 
equipment  while  manipulating 
materials  that  might  contain  infectious 
tubercle  bacilli.  Training,  monitoring, 
and  medical  surveillance  are  integral  to 
personal  protection.  Laboratory 
supervisors  are  responsible  for 
educating  all  laboratory  {lersonnel  in  the 
concepts  of  biosafety  and  for  ensuring 
that  safety  procediu«s  are  followed; 
when  a  new  procedure  is  introduced, 
each  step  of  the  operation  should  be 
evaluated  for  potential  biohazards. 

Training  and  Monitoring  of  Equipment 

Laboratorians  who  manipulate  M. 
tuberculosis  complex  species  must  be 
taught  appropriate  procedures  and  be 
trained  to  monitor  all  equipment 
(especially  the  BSC)  for  proper 
operation.  Personnel  must  confirm  that 
air  flow  is  imidirectional  through  the 
facility  and  that  negative  air-pressure 
gradients  are  maintained  (9.23.40). 

Medical  Surveillance 

Tuboculin.Skin  Testing 

Personnel  should  be  monitored  for 
delayed-type  hypersensitivity  to 
tub«rculin.  All  new  personnel  should 
receive  a  two-step  tuberculin  skin  test 
by  the  Mantoux  procediue  (2,47);  if  the 
tuberculin  skin-test  results  are  positive, 
a  reference  chest  roentgenogram  should 
be  made.  Tuberculin-positive  personnel 
should  be  advised  of  the  symptoms  of 
active  tubercuiods  so  that  they  wiH 
know  to  seek  medical  attention  if  such 
symptoms  occur. 

Tuberculin  skin  test  by  the  Mantoux 
procedure  (but  not  roentgenogram) 
should  be  performed  at  least  annually 
and  should  be  used  for  surveillance  of 
laboratory  personnel  whose  tuberculin 
skin  test  results  were  negative.  This 
frequency  of  skin  testing  is  adequate  for 
persons  who  manipulate  specimens 
from  tuberculosis  patients  or  who 
perform  simple  procedures  on  cultures 
that  are  unlikely  to  generate  aerosols. 

When  the  risk  for  aerosolizing 
bacterial  cultures  and  suspensions  is 
high,  performing  a  skin  test  at  shorter 
intervals  is  necessary  (i.e..  every  3-6 
months  depending  on  the  degree  of 
exposure). 


Records  of  tuberculin  skin-test 
application,  the  results  of  the  reaction 
(measurement  of  the  zone  of  induration 
in  millimeters)  and  the  reference  chest 
roentgenogram  should  be  maintained  in 
the  employee  health  clinic  or  in  the 
laboratory's  safety  records. 

If  a  tuberculin  skin-test  conversion 
occurs,  the  laboratory  supervisor  must 
schedule  retesting  of  all  laboratory 
personnel  at  3-month  intervals  until  no 
further  conversions  are  found.  The 
standard  interval  of  testing  may  then  be 
resumed.  Engineering  controls, 
laboratory  procedures,  and  safety 
practices  must  be  carefully  reviewed 
when  a  tuberculin  skin-test  conversion 
occurs  in  laboratory  personnel.  New 
procedures,  additional  training,  or  other 
appropriate  administrative  controls  may 
be  in(hcated  as  a  result  of  this  review. 

Certain  immimocompromised  persons 
(including  HIV-positive  persons  with  or 
without  AIDS-defining  illness)  are  at 
increased  risk  for  developing  active 
tuberculosis  when  infected  with  M. 
tuberculosis.  Supervisors  of  personnel 
who  work  in  laboratories  that  process 
specimens  for  isolation  of  M. 
tuberculosis  should  educate  their 
workers  about  the  risk  of 
occupationally-acquired  tuberculosis  to 
immunocompromised  persons. 

BCC  Vaccine 

An  attenuated  live  vaccine  strain 
derived  from  M.  bovis  (Bacille  de 
Calmette  et  Guerin  {BCG})  is  used  in 
many  countries  as  a  live  vaccine  against 
tuberculosis.  BCG  is  not  routinely  used 
to  vaccinate  laboratory  personnel  or 
other  health  care  workers  in  the  United 
States  (48).  However,  when  health  care 
workers  are  employed  in  woikplaces 
where  the  risk  of  infection  with 
multiple  drug  resistant  strains  of  M. 
tuberculosis  is  high  and  where  other 
infection  control  measiues  have  been 
unsuccessful,  ACET/AQP  recommends 
consideration  be  given  to  BCG 
immunization  for  persons  who  have  a 
reaction  of  <5  mm  induration  after  skin 
testing  with  5  TU  of  PPD  tuberculin. 

Work  With  BCG  in  the  Laboratory  or 
Clinical  Setting 

BCG  is  administered  for  cancer 
immunotherapy,  as  well  as  to  protect 
against  tuberculosis.  The  infectious 
vaccine  is  often  prepared  in  a  hospital 
pharmacy  or  clinic  rather  than  in  a 
laboratory.  Personnel  can  develop 
delayed-type  hypersensitivity  to 
tuberculin  as  a  result  of  inhalation  of 
aerosols  containing  the  bacilli:  therefore 
reconstitution  of  the  vaccine  in  open 
containers  must  be  done  aseptically  by 
persons  wearing  gloves  and  working  in 
a  Class  I  or  0  BSC.  The  package  insert 


provides  instructions  for  safe  vaccine 
administration. 

The  BCG  strain  of  M.  bovis  may  be 
done  safely  in  a  BL-2  facility  using  BL- 
2  practices  and  procedures.  However, 
should  laboratories  be  asked  to  attempt 
culture  of  BCG  from  clinical  materials, 
these  should  be  handled  as  though  they 
contained  M.  tuberculosis  organisms. 

Personal  Protective  Equipment 

Certain  protective  clothing  and 
equipment  must  be  worn  by  personnel 
entering  BL-2  and  BL-3  laboratories. 

Supervisors  must  emphasize  the 
availability  and  use  of  personal 
protective  equipment  through  training 
and  control  procedures. 

Qothing 

BL-2  Laboratory 

Laboratorians  woriung  at  BL-2  should 
wear  a  laboratory  coat  or  gown  over 
their  street  clothes;  the  coat  or  gown 
must  be  removed  when  leaving  the 
laboratory.  Gloves  must  be  worn  when 
handling  specimens  or  any  other  vessel 
that  may  contain  tubercle  bacilli. 

BL-3  Laboratory 

Laboratorians  working  at  BL-3  must 
wear  protective  laboratory  clothing  such 
as  a  solid-front  or  wrap-aroimd  gown. 
Scrub  siiits  may  be  worn  under  the 
protective  gowns,  particularly  in 
research  or  other  situations  where  there 
is  potential  exposure  to  large  volumes  of 
liquid  culture  material.  The  scrub  suits 
should  be  changed  daily.  The  protective 
gown  worn  in  BL-3  laboratories  must 
have  long  sleeves  with  snug  (knit)  cuffs. 
Gloves  must  be  worn  and  must  be  long 
enough  to  overlap  the  sleeves  of  the 
gown.  Caps  and  booties  are 
recommended.  Laboratorians  should 
remove  all  outer  protective  clothing 
when  leaving  the  BL-3  laboratory  and 
place  the  clothing  into  bags  for 
autoclaving. 

Respirators 

Reconunendations  for  respirator  use 
are  based  on  recently  published 
guidelines  for  particulate  respirators 
(NIOSH)  and  evaluations  of  the  risk  for 
infection  by  aerosol  inhalation 
associated  with  work  performed. 
Engineering  controls,  safe  work 
practices,  including  use  of  personal 
protective  equipment  (Table  2),  and 
common  sense  are  combined  to 
minimize  risk. 

OSHA  Standard 

The  respiratory  protection  standard  of 
the  Occupational  Safety  and  Health 
Administration  (46)  requires  that  all 
respiratory  protective  devices  used  in 
the  workplace  be  certified  by  the 


National  Institute  for  Occupational 
Safety  and  Heahh  (45).  CDC  published 
recommendations  for  selection  of 
respirators  for  protection  against 
tubMBrculosis  in  1994  (2).  Four  criteria 
govern  the  use  of  these  respirators: 

•  The  ability  of  an  imloaded 
respirator  to  filter  particles  0.3  )i  in  size 
with  a  filter  efficiency  of  95%  (i.e.,  filter 
leakage  of  5%),  given  flow  rates  of  up 
to  50  L  per  minute. 

•  The  ability  to  be  qualitatively  or 
quantitatively  fit-tested  to  obtain  a  face- 
seal  leakage  rate  of  no  more  than  10%. 

•  The  ability  to  fit  different  facial 
sizes  and  characteristics,  which  can 
usually  be  attained  by  making  the 
respirators  available  in  at  least  three 
sizes. 

•  The  ability  to  check  for  face  piece 
fit  by  the  person  wearing  the  respirator 
each  time  it  is  worn  in  accordance  with 
OSHA  standards. 

NIOSH  Procedures  for  Certification  of 
Respirators 

Since  publication  of  the  CDC 
recommendations  for  selection  of 
respirators  for  M  tuberculosis  in  1994, 
the  NIOSH  procediues  for  certification 
of  respirators  have  been  revised  (45). 
The  revised  guidelines  for  certification 
of  air-purifying  respirators  enable  users 
to  select  from  a  broader  range  of 
certified  models  that  meet  the 
performance  criteria.  NIOSH  certifies 
three  classes  of  filters,  designated  as  the 
N-,  R-,  and  P-series,  using  newly 
available  particulate  filter  tests.  Each 
series  contains  three  levels  of  filter 
efficiency,  95%,  99%,  and  99.97%, 
respectively.  All  tests  for  classification 
of  the  filter  employ  the  most  penetrating 
aerosol  size  (i.e.,  0.3  \i  aerodynamic 
mass  median  diameter).  Respirators  in 
the  N-series  are  tested  against  an  aerosol 
of  sodium  chloride  (NaCl),  and  the  iR- 
and  P-series  filters  are  tested  against  an 
aerosol  of  dioctylphalate  (DCS*). 
Currently  available  HEPA  respirators  or 
any  of  the  respirators  that  are  certified 
by  NIOSH  for  use  in  laboratory  settings 
under  the  Code  of  Federal  Regulations 
42,  Part  84  are  recommended  (45). 

Respirator  Program  in  the 
Mycobacteriology  Laboratory 

The  respirator  program,  in  accordance 
with  the  OSHA  standard  (46),  should  be 
implemented  by  the  laboratory's  safety 
officer  or  person  designated  to  perform 
this  task  and  should  include  written 
procedures  concerning  how  to:  (a)  select 
the  appropriate  respirator,  (b)  conduct 
fit-testing,  and  (c)  train  personnel  on  the 
use.  fit  checking,  and  storage  of  the 
respirator.  Surgical  masks  are  not 
NIOSH  certified  respirators  and  must 


not  be  worn  to  provide  respiratory 
protection. 

Use  of  Respirators  in  the 
Mycobacteriology  Laboratory 

When  sputtmi  specimens  are 
collected  in  a  laboratory  setting,  either 
the  patient  must  be  in  a  negative  air- 
pressure  booth  equipped  with  a  HEPA 
filter  on  the  exhaust,  or  the  laboratorian 
must  wear  a  HEPA  respirator  (which 
may  be  a  powered  air  purifying 
respirator  equipped  with  NlOO 
respirator  cartridges  (2)). 

All  manipidations  of  M.  tuberculosis 
cultufte  create  splatter  or  aerosol  and 
must  be  performed  in  a  BSC  located  in 
a  BL-3  facility.  All  workers  in  BL-3 
laboratories  ^ould  wear  an  N95 
respirator  and  other  protective  clothing 
(see  Clothing)  to  minimize  potential 
exposure  when  infectious  materials  are 
being  manipulated.  Laboratory 
infections  are  nearly  always  caused  by 
either  poorly  monitored  BiSCs  or  a  BSC 
in  which  normal  aerosol  ccmtainment 
capability  is  compromised,  thereby 
permitting  escape  of  droplet  nuclei 
(38,40).  li^e  respirator  then  acts  as  an 
additional  barrier  to  reduce  the 
likelihood  that  tubercle  bacilli  will  enter 
the  lung. 

Research 

Research  procedures  involving  the  M 
tuberculosis  complex  species  should  be 
carefully  evaluated.  Lai^  voliunes  of 
fluids  and  suspensions  of  concentrated 
mycobacteria  must  be  manipulated  at 
BL-3  using  procedures  approved  by  the 
institution's  biosafety  representative 
knowledgeable  in  containment  of  M. 
tuberculosis.  Filtering  exhaust 
laboratory  air  is  not  required;  however, 
overriding;  local  conditions  may  make  it 
prudent  to  install  HEPA  filters. 

Research  Invohring  Animals 

Experimmts  involving  induced  M 
tuberculosis  or  M  bovis  inCsctions  in 
animals  pose  hazards  during  certain 
stages  of  the  study.  The  animals  are 
challraiged  (i.e.,  intentionally  infected 
with  tubercle  bacilli)  by  either 
intravenous  injection  (mice)  or  by 
inhalation  of  an  aerosol  (mice  and  other 
'animals).  During  this  process,  laboratory 
pwsonnel  are  at  risk  for  being  self- 
inoculated  or  exposed  to  aerosols. 

Primates  are  likely  to  produce  an 
infectious  aerosol  by  coughing. 
Thmefore,  all  infiscted  primates  must  be 
housed  in  an  animal  biosafety  level  3 
(ABL-3)  fedlity  (1). 

Rodents  are  unlikely  to  produce 
aerosols  by  coughing,  but  they  should 
be  housed  in  bonnet-top  or  similar 
containment  cages  because  of  the  risk 
for  aerosolizing  AFB  from  contaminated 


bedding.  Rodent  cages  can  be  held  in  an 
Animal  Biosafety  Level  2  (ABL-2) 
fecility  (1)  that  has  single-pass, 
unidirectional  inward  air  flow  and  that 
exhausts  all  air  to  the  outside.  Litter 
must  be  handled  as  if  infectious. 
Laboratory  and  animal-care  personnel 
should  always  follow  ABL-3  practices 
and  imx»dures.  An  ABL-3  fecility  also 
may  be  used  for  work  vrith  other  rodent 
species. 

Shipment  of  Clinical  Specimens  and 
Cultures 

Specimens  that  may  contain  species 
of  the  M.  tuberculosis  complex, 
including  clinical  specimens  and 
cultures,  must  be  packaged,  labeled,  and 
shipped  in  accordance  with  Public 
Health  Service  (PHS),  Department  of 
Transportation  (DOT),  and  International 
Air  Traffic  Association  (lATA) 
regulations  (50,51,52,53).  PHS  shipping 
regulations  are  being  revised  to  reflect 
varying  risks  of  discnse  transmission 
during  shipment  of  infectious  agents, 
and  to  conform  mom  closely  to  DOT 
and  LATA  regulations.  An  NPRM  will  be 
published  for  comments  in  mid-1997. 

Under  the  proposed  PHS  shipping 
regulation,  clinical  specimens  sent  for 
initial  diagnosis  should  be  placed  in  a 
water-tight  primary  container  (e.g., 
screw-capped  container).  The  primary 
container  should  be  placed  in  a 
watertight  secondary  container  (e.g.. 
sealable  plastic  bag).  The  primary 
container  should  be  surroiuded  by 
sufficient  absorbent  material  to 
completely  soak  up  the  liquid  in  the 
clinical  specimen.  The  secondary 
omtainer  should  be  placed  into  a  sturdy 
outer  omtainer  that  bears  the  address 
label  and  a  label  indicating  "clinical 
specimen". 

Mycobacterial  cultures,  and  other 
materials  known  to  contain  M. 
tuberculosis  cranplex  species  should  be 
enclosed  in  a  watntight  primary 
container  (e.g.,  a  screw-capped  tube  or 
plastic  vial).  The  primary  ccmtainer 
should  be  placed  in  a  watertight, 
durable  secondary  container  (e.g.,  rigid  ~ 
aluminum  can  with  a  sealable  top).  The 
space  between  the  primary  container 
and  secondary  container  ^ould  contain 
sufficient  absorbent  material  to 
completely  soak  up  the  liquid  in  the 
culture  or  specimen  in  the  event  of 
leakage  or  breakage.  The  secondary 
container  should  be  placed  into  a  stxirdy 
outer  container  that  bears  the  address 
label  and  PHS  infoctious  substance 
label.  Packages  containing  cultures  of 
M.  tuberculosis  species  must  also  bear 
DOT'S  infectious  substance  label  on  the 
outer  package.  All  packages  containing 
infectious  substances  must  meet  DOT 
performance  standards. 
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The  importation  of  materials 
containing  species  of  the  M. 
tuberculosis  complex  into  the  United 
States  requires  an  import  permit  (50). 
An  application  to  import  etiologic 
agents  or  vectors,  federal  regulations 
regarding  importation,  and  other 
information  may  be  obtained  by  calling 
CDC/OHS  voice/FAX  information 
system  at  (404)  639-3883. 

Packages  containing  M.  tuberculosis 
complex  species  should  be  opened  in  a 
BSC  in  the  receiving  laboratory. 
Damaged  packages  should  be  reported 
to  CDC/OHS  at  (800)  232-0124. 

The  Mycobacteriology  Laboratory  in 
Need  of  Improvement 

It  is  recognized  that  some  laboratories 
may  not  currently  meet  these  guidelines 
because  of  certain  facility  limitations, 
(e.g.,  not  having  a  complete  BL-3 
laboratory).  In  those  laboratories,  the 
laboratory  director  and  biosafety  officer 
should  evaluate  the  facility,  available 
equipment  and  work  practices  to 
determine  what  services  can  be 
provided  without  compromising 
employee  health  and  safety.  Activities 
must  be  modified  or  discontinued  if 
,  necessary.  For  example,  personnel 
woriung  in  a  BL-2  laboratory  can 
inactivate  the  tubercle  badlLi  before 
centrifugation  and  other  activities  that 
could  generate  aerosols.  Some 
laboratory  directors  may  choose  to 
temporarily  refer  some  work  to  other 
laboratories  until  improvements  to  their 
own  faciUty  have  been  made. 

In  some  situations,  it  may  not  be 
possible  to  suspend  or  significantly  alter 
current  laboratory  activities.  In  that 
case,  the  laboratory  director  and 
biosaiiety  officer  should  develop  policies 
and  procedures  to  allow  those  activities 
to  continue  following  full  BL-3 
practices  and  procedures  while  working 
in  a  BL-2  laboratory  (1).  However,  the 
pursuit  of  achieving  optimum  good 
laboratory  practices  must  include  the 
timely  development  of  a  plan  to  achieve 
appropriate  facility  upgrades.  When  a 
temporary  program  is  implemented  to 
continue  routine  work  in  a  BL-2  facility 
with  BL-3  procedures,  all  work 
practices  should  be  closely  monitored, 
and  all  employees  should  receive 
tuberculin  skin  tests  at  recommended 
intervals. 

Conclusions 

Although  the  incidence  of 
tuberculosis  is  higher  in  laboratory 
workers  than  for  the  general  population, 
the  risk  of  becoming  infected  with  M. 
tuberculosis  in  the  laboratory  can  be 
minimized  through  the  use  of  the 
engineering  controls,  administrative 
procedures,  and  specific  work-place 


practices  that  are  presented  in  these 
guidelines. 

Full  biosafety  level  3  is  recommended 
for  laboratories  performing  work  with 
live  tubercle  bacilli  that  may  generate 
infectious  aerosols.  Currently  available 
procedures  for  preparing  AFB  smears, 
preparing  samples  for  cultiire, 
identification  and  antimicrobial 
susceptibility  testing  of  AFB  all  have  the 
potential  for  generation  of  aerosols  and 
must  be  done  using  BL-3  practices  and 
procedures. 

Biosafety  level  2  faciUties  and 
procedures  are  sufficient  for  laboratories 
performing  direct  AFB  smears  on 
samples  that  have  been  treated  to 
inactivate  the  tubercle  bacilli. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61857;  FRL-6685-0] 

Certain  Ctiemicais;  Premanufacture 
NoticM 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufactiuv  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  November  1. 1996  to  November  30. 
1996. 

ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
number  "(OTPTS-SlSSr)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St,  SW..  Rm. 
ETG-099  Washington.  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
sutHnitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW., 
Washington,  DC,  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov. 
SUPPLEMENTARY  MFORMATKM:  Under  the 
provisions  of  TSCA.  EPA  is  required  to 
publish  notice  of  receipt  and  statiis 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 


receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
imdergoing  review  and  receipt  of 
notices  of  commencement. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under 
document  control  number  "(OPPTS- 
51857]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington.  DC  20460.  The  official 
record  is  located  at  the  addrMS  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicSBpainaiLepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  document  control  number  (OPPTS- 
51857).  Electronic  conunents  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  the  f>ast,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  eflort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consohdating  these 
separate  notices  into  one  comprehensive 
notice  that  mil  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 


Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  rep>ort,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  swimiaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safiety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  a^  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 
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I.  53  Premanufacture  Notices  Received  From:  1 1/01/96  to  1 1/31/96 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Dale 


Manufacturer/Importer 


Use 


Chemical 


P-97-0098 

P-97-0099 
P-97-0100 


P-97-0101 
P-97-0102 
P-97-0103 

P-97-0104 

P-97-0105 
P-97-0106 


P-97-0107 

P-97-0108 
P-97-0109 
P-97-0110 
P-97-0111 
P-97-0112 
P-97-0113 

P-97-0114 

P-97-0115 

P-97-0116 
P-97-0117 


P-97-0118 


P-97-0119 


P-97-0120 


P-97-0121 
P-97-0122 


11/04«6 

11/04«6 
11/04/96 


11/05/96 
11/05/96 
11/07/96 

11/06/96 

11/12/96 
11/12/96 


11/12/96 

11/12/96 
11/13/96 
11/13/96 
11/13/96 
11/13/96 
11/13/96 

11/13/96 

11/13/96 

11/12/96 
11/12/96 


11/13/96 


11/13«6 


11/07/96 


11/12/96 
11/15/96 


02J02J97 

02/02/97 
02J02/97 


02/03/97 
02/03/97 
02/05/97 

02A)4/97 

02/1 W97 
02/10/97 


02/10/97 

02/1 0«7 
02/11/97 
02/11/97 
02/11/97 
02/11/97 
02/11/97 

02/11/97 

02/11/97 

02/10/97 
02/10/97 


02/11/97 


02/11/97 


02/11/97 


02/10/97 
02/1 3«7 


CXipont  Specialty 
Chemicals 

Die  Trading  (USA)  Inc 

Ciba-Geigy  Corpora- 
tion, Textile  Prod- 
ucts Division 


CBI 
CBI 
CBI 

CBI 

CBI 

Wilco  Chemical  Cor- 
poration 


Wilco  Chemical  Cor- 
porabon 

Witco  Chemical  Cor- 
poration 
CBI 

CBI 

The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
CBI 


Chemdal  Corporation 


CBI 


CBI 

Ciba-Geigy  Corpora- 
tion, Textile  Prod- 
ucts Division 


Pilot 


Pilot 


Pilot 


CBI 
CBI 


(G)  Topical  finish  for  textiles 


(G)Open,  non-depersive  (UV  curable 

coatings) 
(S)  Reactive  dye  for  wool 


(G)  Open,  norvdtepersive  use 
(G)  Processing  aid 
(S)  Industrial  coating 

(G)  Crosslinldng  agent  of  binder  for 

magnetic  recordmgtape 
(S)  Production  intermedate 
(S)  Amine  ttardener  for  epoxy  resins 


(S)  PVC  adttesion  promoter 

(S)  Epoxy  curing  agent 

(G)  Component  in  UV  cure  release 
coating  (fo.*  adtwsive  tape  tacidng) 
(G)  Wetting  agent 

(S)  Heat  transfer  fluid 

(S)  Heat  transfer  fluid 

(G)  Polymer  additive  for  imaging 
product 

(S)  Filtration  of  water,  emulsion  sta- 
bmaer  for  cosmetics;  ttiickening 
agent  for  cosmetics:  dispersion  aid 
for  iquid  slurries:  adsort>ent  for  skin 
oil  in  facial  creme 

(S)  Coupling  agent  in  alkaline  dearv 
ers 

(S)  Birxler  for  baking  ertamel 

(S)  Reactive  dye  for  wool 


(S)  Surfactant  for  cosmetics  and 
toiletries:  surfactant  for  liquid  deter- 
gents: general  anionc  surfactant 
applications 

(S)  Surfactant  for  cosmetks  and 
toiletries:  surfactant  for  liquid  deter- 
gents: general  anionic  surfactant 
appicatkins 

(S)  Surfactant  fcx  cosmetics  arxl 
toiletries:  surfactant  for  liquid  deter- 
gents: general  anionic  surfactant 
applk^rtions 

(G)  Paint 

(G)  Isolated  chemical  intermediale 


(G)  Alcali  saR  of  copolymer  of  an 
alpha-olefin  with  an  unsaturated 
dcartMxylic  acid 

(G)Aromatk:  uretttane  acrylate 

(G)  Beruenesulfonic  acid,  sutstrtuted 
with    [I1-«thy»-1,6-dihyro-2-hydroxy- 
4-fnethyl}oxc^-((4-amirK>-6-chtoro- 
1 ,3,5-tria2in-2-yl)amin<H-((4-{[2- 
(sulfooxy)ettiyl)sulfonyqphenyl)az(4- 
,  sodkxnsatt 

(G)  Polyester  resin 

(G)  Salt  of  mixed  aHcyl  phosphate 

(G)  Polyester  IPDI  based  poly- 
urettiane  prepolymer 

(G)  Polyisocyanle  adduct  t>ased  on 
toluene  diisocyanate 

(G)  Ketone 

(S)    Poly(oxy(methyt-1,2-ethanediyf)l.- 
alpha-(2-hydroxy-3-n2-{l- 
piperazinyt)ettiytlamirK>)propyl}- 
omega-p-hydroxy-3-{(2-<  1  -pi 
perazlrTyl)ethyf)amino]propoxy] 

(S)  Fatty  acids,  diruroaturated, 
dimers,  polymers  with  ettianamirte 
and  glycidyi  tolyl  ettwr,  graft 

(S)  2,4,6-Tris  (dimettiylaminopropyl 
aminomethyi)pl)erx)l 

(G)  Epoxy  functional  silicone  fluid 

(G)  Acetate  capped  alkoxyiatad  sili- 
cone copolymer 

(S)  Naplhalene,  1 ,2,3,4-tetrahydro-6- 
(1-phenylethyt>- 

(S)  Napltttlene.  1 ,2.3,4-tetratiydro-5- 
(1-phenylethyl)- 

(G)  Terpolymer  latex  of  butyl  meth- 
acryiate,  butyl  acrytate  and  sub- 
stituted styrene 

(S)  Potymer  of:  aHyi  metttacrytate: 
ettiylene  glycol  dHnethacrylate:  2,2 
azobts  (2,4  dimethyl  valeronitrile) 


(G)  B-alanine.  AH2-cartx)xyethy1)-W- 
[3-(alcytoxy)propyl]:  monosodium 
salt 

(G)  Phthalate-containing  polyester 
polymer 

(G)  NaplTthalene  sulfonic  acid,  sut>- 
stituted  with  Q5-[(4-amino-6-chk>ro- 
1 ,3,5-tna2irv-2-yl)l  amino-sulfo-{I4- 
(I2-{sulfooxy)  eihyflsul^yljphenyl] 
azo)phenyl]azo}-4-hydroxy-,  sodkjm 
salt 

(S)  D-ghJCOpyranose,  oligomeric,  6- 
(hydrogen  sulfotxitanedioate), 

-(coco  alkyOettiers.  sodkim  salts  1 

(S)  D-giucopyranose,  oligomeric.  6- 
(dihydroxy  hydrogen  2,3-(ihydroxy 
butanedioate),(r-<r,r))-,  1-(coco 

a>(yl)ett)ers.  sodium  salts 

(S)  D-ghJcopyranose,  oigomeric,  6- 
(dihydrogen  24-hydroxy-1 ,2,3- 

propanetri  carboxylate),  1-(coco 
alcyl)  ettters,  sodkim  salts 

(G)  Acrytated  alkyd  resin 

(G) /^dipamide 
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I.  53  Premanufacture  Notices  Received  From:  11/01/96  to  11/31/96— Continued 


Case  No. 


P-97-0123 


P-97-0124 
P-97-0125 
P-97-0126 

P-97-0127 


P-97-0128 


P-97-0129 


P-97-0130 
P-97-0131 


P-97-0132 
P-97-0133 

P-97-0134 

P-97-0135 

P-97-0136 

P-97-0137 

P-97-0138 
P-97-0139 


P-97-0140 
P-97-0141 
P-97-0142 


P-97-0143 
P-97-0144 
P-97-0145 
P-97-0146 

P-97-0147 


P-97-0148 


P-97-0149 
P-97-0151 


Received 
Dale 


11/15«6 

11/15/96 
11/19/96 
11/18/96 

11/19/96 
11/19«6 

11/13/96 


11/18/96 
11/15/96 


11/19«6 
11/20/96 

11/21/96 

11/21/96 

11/21/96 

11/19/96 

11/22/96 
11/22/96 


11/26/96 
11/26/96 
11/25/96 


11/29«6 
11/29«6 
11/29/96 
11/27/96 

11/26/96 


11/21/96 


11/29/96 
11/29/96 


Proiected 

Notice 
End  Date 


02/13/97 

02/13^7 
02/17/97 
02/16/97 

02/17/97 
02/17/97 

02/17/97 


02/16/97 
02/13/97 


02/17/97 
02/18/97 

02/19/97 

02/19/97 

02/19/97 

02/17/97 

02120197 
02/20/97 


02/24/97 
02/24«7 
02/23/97 


02/27/97 
02/27/97 
02/27/97 
02/25/97 

02/24/97 


02/19/97 


02/27/97 
02/27/97 


Manufacturer/Importer 


CBl 


CBI 

3M  Company 

CBI 

Asashi  Chemical  In- 
dustry America,  Inc. 

Asashi  Chemical  In- 
dustry America.  Inc 


Asashi  Chemical  In- 
dustry America,  Inc 

CBI 

Orient  Chemical  Cor- 
poration 


CBI 

Rose  Color.  Inc 


Unichema  North 

America 
Unichema  North 

/Vmerica 
CBI 

Gem  Urethane  Cor- 
poration 
3MComperTy 
PCR  Incorporated,  Inc 


CBI 

3M  Company 
Wheeiabrator  Clean 
Air  Systems,  Inc 


CBI 
CBI 
CBI 
CBI 

H.B.  Fuller  Company 


Dupont  Chambers 
Works  -  E.I.  du  Pont 
de  Nemours 

CBI 

Owens  Coming 
Science  &  Tech- 
nology Center 


Use 


(S)  Reactive  dyestuff  for  ttie  color- 
ation of  textiles 

(G)  Industrial  solvent 
(G)  Coating  additive 
(G)  Flame  retardant 

(S)     Electro-parts    connector;     mis- 
cellaneous goods 

(S)    Wire-harness    conr>ector:    mis- 
cellaneous goods 


(S)  Office  parts,  furniture,  car  parts 


(G)  Open,  non-dispersive  use 
(S)  Ink  for  a  ball  point  pen 


(S)  Reactive  dyestuff  for  the  cotor- 

ation  of  textiles 
(S)  Cotorant  kx  petroleum  products 


(S)  Reactive  raw  material  for  produc- 
tk>n  of  polyurettianes 

(S)  Reactive  raw  material  for  produc- 
tion of  poiyurethar>es 

(G)  Softening  of  ceNutose 

(S)  FinisNng  of  leatfier  textile  treat- 
ments 

(G)  Coating 

(S)  Treatment  for  various  inorganic 
filters  and  as  {idditives  tor  use  in 
thermoplastics,  sealants,  rubber 
and  glass  fitter  applications 

(S)  Binder 

(S)  Tape  adhesive 

(S)  Catalyst  for  oxidation  of  hydrogen 
sulfide  to  sulfur  by  air 


(G)  Rosin  for  coatings 
(G)  Resin  for  coatings 
(G)  Resin  for  coatings 
(G)  Ptasticizer 

(3)  Part  A  of  a  two  part  epoxy  tKlhe- 
sive  used  for  metal  to  metal  adhe- 
snn 

(G)  Fabric  finish  -  open,  non-disper- 
sive use 

(G)  Dispersant 
(S)  Moking  resin 


Cherncal 


(G)  Mono  azo  sulfonated  naphthalene 

substituted     tiazine/vinyl     sulfone 

dyestuff 
(G)  Ether-ester  solvent 
(G)  PhenolK  polymer 
(G)  AromatK  tetraphenyl  phosphate 

ester 
(S)       Polymer      of:       1,4-benzene 

dnaiboxylic  acid;  hexartedtoic  ackJ; 

1 ,6-hexanediamine 
(S)       Polymer       of:       1,4-benzene 

dicartwxytic  ackl;  hexanedfoc  ackJ; 

1 ,6-hexanediamine;   dodecanedfoic 

ackl 
(S)    Polymer    of:1,6-hexanediamine; 

1,3-benzer)e      dRartx>xylk:      ackj 

hexanedk>K  ackj 
(G)  Acrytc  polymer 
(S)  2,7-Naphthalene  disulfonic  ackl, 

4-amino-3-I[4  '-[I2-amino-4-[(3- 

bi*oxy-2-hydroxy     propyl)     amino] 

phenyl)   azol-3,   '-dimethyl   [1,1    '- 

biphenyl)-4-yJazo]-        5^ydroxy-6- 

(phenylazo)-,  d»odium  salt 
(G)   Morx)  azo  triazineAnnyl  sulforw 

dyestuff 
(S)     1 ,3-benzenedk>l    coupled    with 

d»zotized     dknetfiyfoenzerteamine 

and         duzotized  4-dodecyl 

tienzeneamine 
(G)  Polyester  dk)l 

(G)  Polyester  dkA 

(G)    AI(oxy(ated    fatty    ackl    amkte, 

alkytsulfate  salt 
(G)  Aqueous  polyurethane  disperskxi 

(G)  Acrylate  copolymer 
(G)  Epoxy-alkoxysHarte 


(G)  Polyester  acrylate 

(Q)  Acrylate  polymer 

(S)  Ferrate  (3-),  aqua  (T3N,N- 
bis(carfooxy  methyl)glycinato  (3-)- 
W,q(/V,AH)is 

(carboxymethyl)glycinato  (3->- 

W,0,01-frisodium 

(G)  Modified  acrylc  resin 

(G)  Modified  acrylic  resin 

(G)  Sitoxane  derivative 

(G)  Oibask:  ackl/glycol  polyester,  al- 
cohol capped 

(G)  Epoxkle-terminated  amino  aro- 
matic polyett>er 

(G)  Polysubstituted  methacrylk:  co- 
polymer latex 

(G)  Polyalkenyl  amkfo  succinate 
(S)   1 ,3-isobenzofurandk>ne,  polymer 
with  2,5-furandkxie,   2-methyl-l,3- 
propanedral  and  1 ,2-propar)edk>l 


II.  54  Notices  of  Commencen>ent  Received  From:  1 1/01/96  to  1 1/30/96 

Convnonco- 

Case  No. 

Received  Date 

merl/lmpoft 
Date 

Chemcal 

P-84-0720 

02/1 6«4 

11/13/96 

(S)Fatty  ackls  tall  oil  hydrogenated  esters  with  2-b(ilyl-1-octenal 

P-92-0466 

01/29/82 

11/28/96 

(G)Polyacrylate 

P-92-1453 

11/21/96 

11/06/96 

(G)  Akaryl  substituted  benzofuranone 

P-93-1179 

11/29/96 

07/29/96 

(S)  lmino-1,4  butanediylimino  (1.fr<ioxo-l..&4)exanediyl>-l  minoS  oxo  hexanediyt-copoiy- 

mar                                                                                                       " 

P-94-1754 

11/04/96 

07/31/96 

IIIOI 

(G)  ChemKaNy  modified  alpha  cyctodexWn 

P-94-1935 

11/13«6 

10/10/96 

(G)  Organo  silane  ester 

P-^5-0112 

11/28/96 

10/16/96 

(G)  Substituted  pyrimkfine 

P-95-0113 

11/26/96 

10/20/96 

(G)  Substituted  triazotopyrimkSne 

P-95-0681 

11/19^6 

11/06/96 

(G)  Oxirane.  polymer  with  hydroxy  furKlfonal  cydc  ether 

P-95-1117 
P-95-1119 

11/12/96 

11/12«6 

10/23/96 
10/23/96 

(G)  Alcytethertrydroxy-propyiamine 

if^\     AM#ul    AttsAW    iL-ljilJLULJ_f\JJ\Jlljlm¥lMXm. 

(V3)  Aicyi  einer  nyaroxy-piu|jyiafTwie 

P-95-1863 

11/07/96 

10/02/96 

(G)  Gas  generant 

P-9&-2084 

11/06/96 

10/23/96 

(G)  Acrytete  copolymer 

P-95-2112 

11/05/96 

10/24/96 

(G)  Modified  pherx)fic  resin  in  aqueous  sohjixxi 

P-96-0039 

11/18/96 

06/19/96 

(G)  Substituted  amino  phenoxy  alcanoc  ackl  derivative 

P-96-0124 

11/21/96 

11/01/96 

(G)  Ptastkazed  urea-formaMehyde  resin 

P-9&-0291 

11/15/96 

11/01/96 

(S)  Fatty  ackls,  coco,  2-ettiylhexyl  esters 

P-96-0346 

11/05/96 

10/07/96 

(G)  Anww  functnnal  alkoxy  alcyl  sitoxane 

P-fl6-0715 

11/19«6 

11/11/96 

(S)    Propanoic    ackl.    3-hydroxy-2-(hydroxymelhyi)-2-methyl-,    polymer    with     1.1     '- 
methylenebi8(4-isocyanatocyctohexane],       2-oxepanone      and      2.2'-oxybis(ett«noq. 

P-96-0817 

11/27/96 

11/06«6 

compound  with  N,N,N<iethylethan  amine 

P-96-0825 

11/14«6 

11/02/96 

(S)  Methanone,  [4,6-dihydroxy-5-(3-(trirthoxysily)propyll-1-3i)heny«ene]bisb]henyl 

P-96-0827 

11/04/96 

10/16/96 

(S)  Methanone,  [4,6KShydroxy-6-<2-propenyl>-1-3-phenytonel  bis  (phenyl 

P-96-0917 

11/05/96 

10/16/96 

(G)  Isocyanate  terminated  dtoarboxytk:  ackl  based  urethane  oligomer 

P-96-0«60 

11/25«6 

11/12«6 

(Q)  Substituted  castor  on,  polymer  with  ethylene  oxkte 

P-96-0963 

11/06/96 

10/16/96 

(G)  Isocyanate  functmn  polypropylene  and  polyethylene  catalyst 

P-96-0977 

11/14«6 

10/28/96 

(G)  Substituted  triazinyl  naphthalene  suHonc  ackl  derivative 

P-96-1010 

11/20/96 

10/21/96 

(G)  Substituted  ndophenol 

P-9fr-1011 

11/20/96 

10/21/96 

(G)  Substituted  indophenol 

P-96-1013 

n/20/96 

10/24/96 

(G)  Amino«ubstitutedcart)opolycycte.  reactton  product  with  sodnjm  polysuWde 

P-96-1043 

11/22/96 

11/06/96 

(G)  2-propenoic  ackl,  2-melhyl.  oxiranyknethyl,  polymer  with  etttenyt)enzene.  alcyl 
methacrytates,  2,2  -thtobis  [ethanoq-quatermized,  lactate  (saM) 

P-96-10e9 

11/25/96 

11/15«6 

(G)  Slane-terminated  polyester  polymer 

P-96-1122 

11/26«6 

11/08/96 

(G)  Polyurethane  acrylate 

P-06-1123 

11/26/96 

11/08/96 

(G)  Polyurett«ne  acrylate 

P-96-1150 

11/19/96 

11/02/96 

(G)  Reactton  product  of  a  silsesqutoxane-siidc  ackl  resto  with  a  siytatad  aromatto 
compound 

P-^6-1203 

11/25/96 

11/13«6 

(S)  1 .4-cyctohexanedKarboxylto  ackl.  2,5^fiox(Mimelhyl  ester.  ton(2-).  dsodum  (9cO 

P-96-1223 

11/13/96 

10/31/96 

(G)  Reactton  product  of  linear  phospho  nitriKc  chtoride  with  sitoxane  oil 

P-96-1224 

11/04/96 

10/31/96 

(G)  Linear  phosphonitriKc  chtoride 

P-96-1229 

11/13«6 

10C1/96 

(G)  Polyurethane 

P-96-1246 

11/05/96 

10/08/96 

(G)  Aspartto  ester 

P-96-1248 

11/19/96 

11/11/96 

(G)  Siazane  polymer 

P-96-1264 

11/15«6 

11/06/96 

(G)  AiphaUc  ester 

P-96-1313 

11/05/96 

10/22/96 

(G)  Modified  isocyanate  prepolymer 

P-96-1318 

11/26«6 

10/3(V96 

(G)  Copolymer  of  telra  lkx)roethylene  and  perfluoro  alcoxy  ethylene 

P-96-1337 

11/25«6 

11/15«6 

(G)  Amine  substituted  metal  salt 

P-96-1338 

11/25/96 

11/15«6 

(Q)  Amine  substituted  metal  saN 

P-^6-1339 

11/25/96 

11/15/96 

(G)  Amine  substituted  metal  salt 

P-9e-1341 

11/26/96 

11/12/96 

(G)  Unsaturated  polyester 

P-96-1342 

11/15«6 

10/14/96 

(G)  Reduced  maltose 

P-96-1443 

11/25/96 

10/30/96 

(G)  Reactton  products  of  polyalcyterw  oxkles,  dHSOcyanato  alcytoenzene  and  akyi  atoohol 

P-96-1446 

11/29/96 

101^6/96 

P-96-1463 

11/25/96 

11/15«6 

(G)  Siane  urea  adduct 

P-96-1465 

11/13«6 

10/29/96 

(S)  Sitoxanes  and  siicones,  C34-M  branched  and  inear  alcyl  me,  di  me 

P-96-1473 

11/26/96 

11/20/96 

(G)  Polyestar  urethane  btock  copolymer 

ListofSiibiects 

Environmental  protection. 
Premanufacture  notices. 


Dated:  April  11, 1997. 

Oscar  Moralas, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-518S8;  FRL-668S-^ 

Certain  Chamicals;  Pramanufacture 
Notlcaa 

AQENCY:  Enviroiunaital  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (Pf/IN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  December  1, 1996  to  December  31, 
1996. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control' 
number  "(OPPTS-518581"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ndc^pamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-518581.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
Notices  of  Commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51858]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  enbrt  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
siunmarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  fiUngs. 

Send  all  comments  to  the  address 
Usted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 
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1. 115  Premanufacture  Notices  Received  From:  12/01/96  to  12/31/96 


Case  No. 


Received 
Date 


Proiectad 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemicai 


P-97-0150 
P-^7-0152 
P-97-0153 
P-97-0154 

P-07-0155 


P-97-0156 
P-97-0157 

P-97-0158 


P-97-0159 
P-97-0160 
P-97-0161 
P-97-0162 
P-97-^163 
P-97-0164 
P-97-0165 
P-97-0166 
P-97-0167 
P-97-0168 
P-97-0169 
P-97-0170 
P-97-0171 


P-97-0172 
P-97-0173 


P-97-0174 
P-97-0175 

P-97-0176 

P-97-0177 

P-97-0178 

P-97-0179 

P-97-0180 
P-97-0181 
P-97-0182 


12/02/96 
12/03/96 
12A)4/g6 
12/03/96 

12/04/96 


12A)4/96 
12/04/96 

12/04/96 


12/04«6 
12/04/96 
12/04/96 
12/04/96 
12/04/96 
12/04/96 
12/04/96 
12/05/96 
12/05/96 
12A)5/96 
12A)5/96 
12A)5/96 
12A)5«6 


12/05/96 
12A)6/96 


12/09/96 
12/05/96 

12/10/96 

12/10/96 

12/10^ 

12A)9«6 

12/10^ 
12/1(V96 
12/10/96 


03/02/97 
03«»/97 
03/04/97 
03A)3/97 

03A)4/97 


03/04/97 
03/04/97 

03/04/97 


03/04/97 
03/04/97 
03A)4/97 
03/04/97 
03/04/97 
03rt)4/97 
03A)4/97 
03A)5«7 
03/05/97 
03/05/97 
03«)5/97 
03/05«7 
03/05/97 


03/05«7 
03/06«7 


03A)9/97 
03/05/97 

03/10/97 

03/10/97 

03/1 0«7 

03/1 0«7 

03/10/97 
03/10/97 
03/10/97 


CBI 

CBI 

3M  Company 

CBI 

Henkel  cofporalion 


CBI 
CBI 


CBI 


CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Huls  America  Inc 

Rose  Color,  Inc 


CBI 
Chemrex  Inc. 


3M  Company 
CBI 

Boulder  Scientific 

Company 
Boulder  Scientific 

Company 
Boulder  Scientific 

Company 
Boulder  Scientific 

Company 

Boulder  Scientific 

Company 
Boulder  Scientific 

Company 
Boulder  Scientific 

Company 


(G)  Deck  chute  condHioner 
(S)  01  and  water  proofing  agent 
(Q)  Coating 
(G)  Pigment  removal 

(S)  Hot  melt  adhesive 


(S)  Coating  fluid  ingredtent  for  print- 
ing plates 

(S)  Component  of  positive  acting 
photoresist  for  circuit  board  coating 

(S)  Coaling  fluid  ingredtent  for  print- 
ing 


G)Cok)rant 
G)Cok)rant 
;G)  Colorant 
G)Cok>rant 
;G)  Colorant 
G)  Colorant 
G)  Colorant 

[G)  Epoxy  resin  for  coating  metal  sur- 
faces in  a  contair)ed  use 

G)  Additive  for  coating  metal  sur- 
faces in  a  contained  use 

G)  Crosslinking  agent  for  coating 
metal  surfaces  in  contained  use 

G)  Additive  for  coating  metal  sur- 
faces in  contained  use 

S)  Surface  nxxlifier  for  industrial 
minerals 

S)  A  colorant  for  marking  petroleum 
products  e.g.  fuel  oil. 

;G)  Open,  non  dispersive  use 
G)  Open,  norvdispersive  additive  for 
water-t>ased        adhesives        and 
sealants 
S)  Pressure  sensitive  adhesive 
G)  Organic  sotvent  for  pigment  grind- 
ing resin  in  conlairwd  use 
;S)  Chemical  intermediate 

IS)  Chemical  mtermedute 

;S)  Ctwmical  intermedate 

S)  Polymerization  catalyst 


S)  Chemical  intermedurte 
S)  Polymerization  catalyst 
S)  Ctiemical  intermediate 


(G)  Moisture  cure  urelhane 

(G)  Ruorirtated  acrylic  copolymer 

(G)  Polyether  polyurelhane 

(G)  Quateimary  cationic 

polyelectrolyte 

(S)  Polymer  of:  dnwr  fatty  acid;  se- 
bacic  acid;  elhyienedtamine;  piper- 
azine;  1 ,3,  dK(4-piperidy()  propane 

(G)  Benzoyl  methoxytieler  opdycycte 

(S)  Benzene,  2,5-bi8a4-<1,1- 
dHnethytethyl)phenoxy]meihyl-]-1 ,3- 
dnitro- 

(G)  The  reaction  products  of  4- 
hydroxytxjtylacrylate  with  ttw  co- 
polymer of  ttw  txityl  ester  of  2- 
melhyl-2-properx)ic  acid  with  2.5- 
kjrandwne,  l-<l-substituteO-l- 

methylethyl)-3-(1- 

metfiylettienyt)t)enzene,  and  methyl 
2-m^fiyl-2-propenoate 

(G)  Polyoxyalkytene,  aikylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  aikylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  alcylene  succi- 
nate polyester 

(G)  Polyoxyalcylerw,  alcylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  aikylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  aikylene  succi- 
nate polyester 

(G)  Poiyoxyalcylene.  alcylene  succi- 
nate polyester 

(G)  Amine  modified  epoxy  resin 

(G)  Additive 

(G)  Urelhane  resin 

(G)  Polyurethane 

(G)  Vinyl  alkylalcoxy  sKoxane 

(S)  9,10-anthracenedk>ne,  1.4- 
<Satnno-N.N  '-mixed  2  etfiyttiexyl. 
iso-pn,  me  arxl  pentyl  derivs 

(G)  Polyester  polyrner 

(G)  Ankxiic  aliphatic  polyurethane 
deperskxi 

(G)  Acrytate  polymer 

(S)  1-(2-hydroxythio)propane-2-ol 

(G)  Cycto  pentadiene  derivative,  so- 
dium salt 
(G)  Cycto  pentadtene  deriyative 

(G)        Unsaturated        hydrocart>on, 

cykipentadiene  derivative 
(G)  Substituted 

t)is(cyck>pentad»nyl)zirconium     di- 

chtoride 
(G)  Cyctopentadiene  derivative 

(G)  SutJstituted  bts(cyctopentadienyl) 
zirconium  ckchtoride 

(G)  Cyctopentadiene  derivative,  lith- 
ium salt 
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Case  No. 


F»-97-0183 
P-97-0184 

P-97-0185 
P-97-0186 


P-97-0187 

P-97-0188 
F»-97-0189 

P-97-0190 


P-«7-0191 
P-97-0192 
P-97-0193 


P-97-0194 
F»-97-0195 
P-«7-0196 
P-97-0197 
P-97-0198 


P-«7-0199 
P-«7-0200 
P^7-0201 


P-97-0202 
P-97-0203 
P-«7-0204 

P-«7-0205 


P-97-0206 


P-97-0207 
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Received 
Date 


12/10/96 
12A)g/96 

12/09/96 
12A)8/96 


12A)9/g6 

12J09/96 
12/11/96 

12/10/96 


12/10/96 
12/10/96 
12/10/96 


12/10/96 
12/10/96 
12/10/96 
12/10/96 
12/13/96 


12/12/96 
12/12/96 
12/13/96 


12/10/96 
12/12/96 
12/13/96 

12/17/96 
12/17/96 

12/17/96 


Proioctod 

Notice 
End  Date 


03/10/97 
03/09/97 

03/09/97 
03/08/97 


03m/97 

03A)9/97 
03/11/97 

03/10/97 


03^0/97 
03/10/97 
03/10/97 


03/10/97 
03/10/97 
03/10/97 
03/10/97 
03/13/97 


03/12/97 
03/12/97 
03/13/97 


03/10/97 
03/12«7 
03/13/97 

03/17/97 


03/17/97 


03/17/97 


Manufacturer/Importer 


Boulder  Scientific 

Company 
C8i 


CBI 

Percy  International  Ltd 


CBI 


MacOermid,  Inc 

Boulder  Scientific 
Company 

Teloior  Apex  Com- 
pany 

CBI 
CBI 
Orient  Chemical  Cor- 


Kttac  Adhesives  btkI 

Coatings,  Inc 
Hitac  Adhesives  and 

Coatings,  Inc 
Hitac  Adhesives  and 

Coatings,  Inc 
Hitac  Adhesives  and 

Coatings,  Inc 
Bomar  Specialties 

Company 


3M  Company 
3M  Company 
Wilco  Chemic^  Cor- 
poration 


CBI 

MTC  America.  Inc 

Witco  Chemical  Cor- 
poration 

Shel  Chemical  Con>- 
pany 

She!  Chemical  Com- 
pany 


She!  Chemical  Com- 
pany 


Use 


(S)  Chemical  Intermedate 

(G)  Resin  for  electrode  position  coat- 
ing for  coating  metal  surfaces  In 
contained  use 

(G)  Open,  non-dnpersive  intermedh 
ate 

(S)  Modrtying  resin  used  in  the  manu- 
facture of  leather/fabric:  coating, 
printing  inks  artd  plastic  coating 


(G)  Component  of  coating  with  open 
use 


(G)  Ptwtocure  polymer,  open  non-dis- 
persive use 
(S)  Polymerization  catalyst 


(S)  Plasticizer  for  Hejuble  PVC 


(G)  Croeslinker  for  resin  binder 
(G)  CrossMntdng  agent 
(S)  Manufacture  of  ink 


(G)  Adfwsive  tape  component  -  as  re- 
lease coat 

(G)  Adfiesfve  tape  component  -  as  re- 
lease coat 

(G)  Adhesive  tape  component  -  as  re- 
lease coat 

(G)  Adfiesive  tape  component  -  as  re- 
lease coat 

(S)  Pipe  sealant  at  approx.  20%  use 
level;  ultraviolet  curable  coating 
modHier  at  <30%  use  level;  adhe- 
sive formulalion  component 

(S)  Low  adheswn  backsize 
(S)  Tape  actiesive 
(S)  Printing  inks 


(G)  Paint 

(G)  Brake  linings 

(S)  Hot  melts 

(S)  Acid  is  intermediate  for  manufac- 
ture of  NA  salts  for  use  as  anonic 
surfactants 

(S)  Add  is  intermednto  for  manufac- 
ture of  NA  salts  for  use  as  anionic 
surfactants 

(S)  Acid  is  intermedttte  Ux  manufac- 
ture of  NA  salts  for  use  as  anionic 
surfactants 


Chemical 


(G)  Cyctopentadiene 

iumsalt 
(G)  Epoxy  resin 


derivative,  Nth- 


(G)  Fhjoro  phenyl  acetamida 

(S)  Polymer  of:  dkH  specified  on  at- 
tachment 5:  l,1-methyleneb«s(4- 
isocycanato  cydohexan^; 

dimethyfol  proprionic  ackJ;  hydra- 
zine; adipic  ackl,  dihydrazide; 
dMnetfiytamirx)  methyl  propanol 

(G)  2.6Kfinitro-1.4- 

benzenedimetttanol.  polymer  with 
aliphatic  dUsocyanate  and  1,6 
hexanednl,  bispfienol  a  ethoxylato 
and  ackl  functional  dfol 

(G)  Methacrytate  adducted  poly- 
uretfiane 

(G)  Substituted 

bis(cydopentadtenyl)zifconium     dt- 


(S)  Polymer  of:  adipw  acid;  2-4nethy(- 
1,  3-propanedk)l:  1,6  hexanednl; 
ak»hols.  C9.ii-iso,  Cio  rich 

(G)  Urea  derivative 

(G)  SiNcK  ackl,  a«cyl  ester 

(S)  2,7-napfithalenedi$ulforec  add,  4- 
amino-5-hydroxy-,  couples  with 
dnzotized,  4-butyt)eruenamine. 
dnzotized,  4,4'-cydohexylkJenebis 
Ibenzenamine]  and  m- 

phenylenediamine,  sodkxn  salt 

(G)  Water  sohible  siKcone  modKied 
poly  (uretfwne-urea) 

(G)  Water  sOtdbke  silicone  modified 
poly  (urethane-urea) 

(G)  Water  soluble  sikcone  modHied 
poly  (uretharw-urea) 

(G)  Water  sokjble  siNcone  modmed 
poly  (urethane-urea) 

(S)  2-properK>c  add,  2-hydroxyethyl 
ester,  polyrner  with 

N.N.ff.H'.H".H'-  hexakis- 

(methoxymethyl)-1 ,3>triazine- 
2,4,6-tnamine  and  2-oxapanone 

(G)  Acrylate  pokner 

(G)  Acrylate  copolymer 

(S)  Fatty  adds,  dr-unsaturated, 
dnwrs,  polymers  with  ethylene- 
dnmine,  2-ethylhexanok;  add, 
hexamethylenadtenine  and  propi- 
onic add 

(G)  Acrylated  polyester  resin 

(G)  Acrylate  copolymer 

(S)  Decanednic  add,  polymer  with 
l,4-butanedk)l 

(S)  Polymer  of:  C9.11  atoohol 
etttoxylato;  oxygen 

(S)  Polymer  of:poly(oxy-1 ,2- 
ethanediyO,  alpha-<cartx>xymethyl>- 
omega-hyttoxy-,  C^,,-al(yt  ethers; 
NAOH 

(S)  Polymer  of:  C,,  alcohd 
ethoxylato;  oxygen 
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Case  No. 

Received 
Date 

rTOyOCwu 

Notkse 

Manufacturer/importer 

Use 

Chemnal 

End  Date 

P-97-0208 

12/17/96 

03/17/97 

Shel  Chemical  Com- 

<S) Add  Is  intermednte  for  manufac- 

(S)     Polymer      of:      poly(oxy-1 ,2- 

pany 

ture  of  NA  salts  for  use  as  araorac 
surfactants 

ethanediyO,    alpha-<carboxymetyl)- 
omega-(undecydoxy>-AMOH 

P-97-0209 

12/1 3«6 

03/13/97 

CBI 

(G)  Ingredtent  for  use  in  consumer 
products:  highly  dnpersive  use. 

(G)  Furan  aktehyde 

P-97-0210 

12/13/96 

03/13/97 

H.B.  FuHer  Conyany 

(S)  Coating  for  fitterglass  sizing  oper- 
atktns 

(G)    Carboxykc    add    and    ester 
functfonaKzed  polymer 

P-97-0211 

12/13/96 

03/1 3«7 

H.B.  Fuller  Company 

(S)  Coafing  for  fiberglass  sizing  oper- 

atmns 
(S)  Croeslinker  for  powder  coating 

(G)  Ester-functfonaKzed  pdymer 

P-97-0212 

12/16/96 

03/16/97 

CBI 

(G)  ModHied  polycaitnxyfc  acid 

P-97-0213 

12/17/96 

03/17/97 

CBI 

(S)  ThKskerwi,  prinuuily  for  the  coe- 
metics  and  detergents  industries 

(G)  Sodum  salt  of  acrykc  ackVvinyl 
ester  copolymer 

P-97-0214 

12/17/96 

03/17/97 

CBI 

(S)  AddMve  flame  retardant  for  poly- 
mers 
(S)  Manufacture  of  ink 

(G)  Polymeric  aryi  phosphate 

P-97-0215 

12/12/96 

03/12«7 

Orient  Chemical  Cor- 

(S)  Benzene  mettwnaminium,  -bulyl- 

poratkm 

- 

W44-|4Kbutyl[(3- 

suttophenyi)methyl]amino}-2- 

mMhy«phenyq[44(4-elhoxyphenyf>- 

- 

2>cydoheiadton-l -ylRlene)-3- 
suHo-,mer  saR,  monoeodwm  saR 

P-97-0216 

12/18/96 

03/1 8«7 

CBI 

(G)  Dehydratkm  agent 

(G)  PropcwyWed,  elhoxylated  amine 

P-97-0217 

12/18/96 

03/1 8«7 

BASF  Corpor^ion 

(G)  Epoxy  catalyst 

(S)  IMrndazote.  2-elhyM,5-dihydro- 
4-metiyt- 

P-97-0218 

12/19/96 

03/1 9«7 

Lobeco  r>roducts,  Inc 

(G)  f^aw  material  for  produdnn  of 

(S)      Benzoic      add,      3-hydroxy-, 

certain  crop  protection  products 

dipotassium  saN 

P-97-0219 

12/19/96 

03/19/97 

CBI 

(G)  Destructive  use 

(G)  Polyester  resin 

P-97-0220 

12/19/96 

03/19/97 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Polyester  resin 

P-97-0221 

12/19/96 

03/19/97 

CBI 

(G)  Ojien,  noTKisisersive  use 

(G)  Polyester  resin 

P-97-0222 

12/20/96 

03/20/97 

CBI 

(G)  Processing  akJ  in  paper  making 

(S)   Formamide.   N  etftenyl-^nlymer. 

P-97-0223 

12/20/96 

03/20/97 

CBI 

(S)  Industrial  products;  wheels,  rol- 
ers,  beNs,  machine  pis. 

(Q)  Ppdi  polyester  prepolymer 

P-97-0224 

12/26/96 

03/26/97 

CBI 

(G)  Petrotoum  addWve 

(G)         Reactkm         produd        of 
afcyNhkMfoohd     and     substituted 
phosphorous  compound 

P-97-0225 

12/26/96 

03«6«7 

Cerdec  Corporation; 

(G)  Predous  metal  coating  ingredh 

(G)               Predous                metal 

Dr^tenfekl  Products 

ents 

((al(oxyalcylalcoxy)al(yl-2-mercapto 
propanoatoh 

P-97-0226 

12/26/96 

03/26/97 

CBI 

(G)  Open.  noTHispersive  use 

(G)  Acryfc  latex 

P-97-0227 

12/23/96 

03f23/97 

3M  Company 

(G)  Polymer  addMve 

(G)  Ruorochemical  polymar 

P-97-0228 

12/23/96 

03/23/97 

3M  Company 

(G)  Polymer  addMve 

(G)  Fiuorochemical  polymer 

P-97-0229 

12/24/96 

03/24/97 

Courtaukls  Coatings 

(S)  Curing  agent  for  2-part  epoxy 

(G)  Aromatic  duvnine  aMphatk:  epoxy 

Inc 

coaung  system 

P-97-0230 

12/23/96 

03/23/97 

NA  Industries,  Inc 

(G)  Lubncant  and  addMves  for  ink. 
paint,  and  coatings 

(G)Polyimine 

P-97-0231 

12/23/96 

03/23/97 

3M  Company 

(S)  Intennediate 

(G)  Alcylethoxytate  derivative 

P-97-0232 

12/23/96 

03/23/97 

AKZO  htobel  Rresins 

(S)Resin  used  to  manufacture  Indus- 
tnai  coatings 

(S)  r>olymer  of:  styrene;  methacrylic 
add;        lauryliiwthauylate:        E- 
caprolactone;   2-hy(*oxsthyl    acry- 
lito:  ten  butylperoxy  3,5,5^rimethyl 
hexaiKMte 

P-97-0233 

12/23/96 

0303^7 

3M  Company 

(S)  Intemftednte 

(Q)  Akylelhmylate  derivative 

P-97-0234 

12/24/96 

03/24/97 

CBI 

(G)  Addmve  tor  Mbncanl 

(G)  ZirK  diaKyl  (fthiuphoephate 

P-97-0235 

12/23/96 

03/23/97 

CBI 

(S)  Processing  aid  for  tftermopiastic 

(G)Roein  odified  hydrocaitxin  resin 

P-97-0236 

12/23/96 

03/23/97 
03/23/97 

CBI 
CBI 

(S)  Processing  aid  for  thermoplastic 
resins 

(G)  ModMed  hyekocartnn  resin 

12/23/96 

(0;  rTocessng  an  lor  uieiiiiupiiiuc 
resins 

\\^}  Mouniou  nyvDCVDon  rwi 

P-97-0238 

12/23/96 

03/23/97 

CBI 

(S)  Processing  aid  for  triermoplastic 

(G)  ModHad  riyarocaiDon  resm 

P-97-0239 

1203/96 

03/23/97 

CBI 

(S)  Processing  aid  for  thermoplastic 
resins 

(G)  MocMed  tiydrocartnn  resin 

P-97-0240 

12/23/96 

03/23/97 

CBI 

(0)  rrocassmg  an  lor  trier  mopiasiK 

resins 
(S)  ReK«ve  raw  matoriH  for  produo- 

\\»i  Mwwieu  nyorocamon  ivsii 

P-e7-0241 

12/26/96 

0306/97 

Unictwma  North  . 

(G)Polyastardnl 

America 

■on  oi  pofyurevMnes 

F^-97-0242 

^2J26K6 

03/26/97 

CBI 

(G)  Open,  non-dHpersive  use. 

(G)  Polyurethane  dnpersion 
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Case  No. 


P-«7-0243 
P-fl7-0244 
P-97-0245 
P-97-0246 
P-97-0247 

P-97-0248 

P-97-0249 
P-97-0250 

P-97-0251 

P-97-0252 

P-97-0253 

P-97-02S4 

P-97-0256 

P-97-0256 

P-97-0257 
P-97-0258 
P-97-02Se 
P-97-0260 
P-97-0261 
P-97-02e2 

P-07-0263 

P-«7-0264 


P-97-0265 


Case  No. 


P-flC-0849 
P-«3-0201 
P-94-0326 
P-94-0681 
P-94-1566 
P-94-1687 
P-94-1890 
P-04-1916 
P-96-00e2 
P-96-0939 
P-96-1033 
P-96-1106 
P-96-1560 
P-96-1806 
P-96-2064 
P-96-0132 


Recerved 
Date 


12A26/96 
12/26/96 
12/26/96 
12/26/96 
12/26/96 

12/26/96 

12/26/96 
12/26/96 

12/24/96 

12/24/96 

12/24/96 

12/24/96 

12/24/96 

12/24/96 

12/24/96 
12/24/96 
12/24/96 
12/24/96 
12/26/96 
12/26/96 

12/3(V96 

12/30/96 


12/31/96 


Protected 

Notice 
End  Date 


03/26/97 
03/26/97 
03/26/97 
03/26/97 
03/26/97 

03^26/97 

0306/97 
03/26/97 

03/24/97 

03/24/97 

03/24/97 

03/24/97 

03/24/97 

03/24/97 

03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/26/97 
03/26/97 

03/30/97 

03/30/97 


03/31/97 


Manufacturer/Importer 


081 

Codec  Corporation; 

DrakenfeU  Products 
Unichema  North 

America 
Unichema  North 

America 
Cerdec  Corporation: 

Drakenfetd  Products 

Ceidec  Corporation; 
DrakenfeW  Products 

C8I 

Unichema  North 

America 
C8I 

C8I 

C8I 

C8I 

C81 

C8I 

C8I 
C8I 

ca 

C8I 
C8I 
Wilco  Chemical  Cor- 


Use 


Ctwmrex  Inc 


Shin-Etsu  Silicones  of 
America,  Inc 


C8I 


(G)  MorK>mer  tor  high  pertormarKe 

polymers 
(G)  Precious  metal  coating  ingredMnt 

(S)  Reactive  raw  material  for  produc- 
tion of  polyurethanes 

(S)  Reactive  raw  material  for  produc- 
tion of  polyurethanes 

(G)  Precious  metal  preparation  ingre- 
dtont 

(G)  Precious  metal  preparation  ingre- 
dient 

(G)  Colorant 

(S)  Reactive  raw  material  for  produc- 
tion of  polyurethanes 
(S)  Coatings 

(S)  Coatings 

(S)  Coatings 

(S)  Coatings 

(S)  Coatings 

(S)  Coatings 

(S)  Intermediate  for  sut)6tances 
(S)  Intermediate  for  sutKtances 
(S)  Intermednte  for  substances 
(S)  Intermediate  for  substances 
(G)Open,  non-dtepesive 
(S)  PVC  adhesion  promoter 


(G)  Open,  rwrKSspersive  additive  for 
water-based  adhesives  and 
sealants 

(S)  Coating  on  glass  and  plastic  arti- 
ctes  for  water-arxVor  oil  repelency; 
filtor-treatment  for  reinforced 
fhjorinated  plastics;  addition  into 
plasiics,  greases 

(G)  Ktoldtog  compound 


Chemical 


(G)  Aliphatic  dtol 

(G)  Potysuifide.poly(lpotyhdro-alcano- 

cydicpolyalcylloxy)- 
(G)  Polyester  did 

(G)  Polyester  did 

(G)  Precious  metal,  [(polyhydro-alcyl- 

cyclic  polyaJkyf)  alcyl 

mercaptoacetato-] 
(G)  Precious  metal,  [(polyhydro-alcyl- 

cyclic  polyaikyi)  alcyl 

mercaptoacetato-] 
(G)  Xar^hene  dye 
(G)  Polyester  did 

(G)  Pdyurettiana/  acrylic  grafted  co- 
polymer 

(G)  Pdyurethane/  acrylic  grafted  co- 
polymer 

(G)  Pdyurethane/  acrylic  grafted  co- 
polymer 

(G)  Pdyurethane/  acrylic  grafted  co- 
polymer 

(G)  Pdyuretharte/  acrylic  grafted  co- 
polymer 

(G)  PotyurettwTte/  acrylic  grafted  co- 
polymer 

(G)  Pdyuretfiane  resin 

(G)  Polyurelhane  resin 

(G)  Polyurethane  resin 

(G)  Pdyurethane  resin 

(G)  Polyester  resin 

(S)  Fatty  acids.  Cis-unsaturated. 
dvners,  polymers  with  ethananwie 
and  glycidyl  toiyt  ether,  graft 

(G)  Anionic  aliphatic  polyurethane 
dispersion 

(S)  Siiane.  (3,3.4.  4,5.5.6.  6.7.7. 
8.8,9,9.  10,10.10-hepta  decafluoro 
decyOtrimethoxy- 


(G)  Pdy(ester-ether) 


II.  58  Notices  of  CDommencement  Received  From:  12/01/96  to  12/31/96 


Received  Date 


12/24/96 
12/18/96 
12/30/96 
12/03/96 
12/03/96 
12/24/96 
12/10/96 
12/10/96 
12A)3/96 
12/17/96 
12/18/96 
12/04/96 
12/12/96 
12/3(V96 
12/30/96 
12A»/96 


Corrwnence- 

menl/lmport 

Date 


11/27/96 
11/22/96 
12/02/96 
11/21/96 
11/04/96 
12/11/96 
12/03/96 
11/22/96 
11/20/96 
11/19/96 
12A39/96 
11/15/96 
11/21/96 
12/12/96 
12A>4/96 
06/15/96 


Chemical 


(G)  /yilAr-phenytone  bis(oxo-<al(yl  benzothiazole-2-yl)phenylazo)aa(yl  amide 

(S)  Magnesium  aluminum  zinc  hydroxy  carbonate  (hydrolalcile^ice  compound) 

(G)  Alcoxytated,  dh^lcyt-dtethylenetriamine.  alcytsutlate  salt 

(G)  Benzene  alcanal.  4-al(yi4i^pha.  alpha-cfalcyl.  oxrime 

(S)  Tetralds  (dtethytamido)  titanium 

(G)  Water  redudbto  poiyMter  resin 

(G)  Modified  polymeric  diphenyl  methane  dmocyanato  prepdymer 

(Q)  Hydroalcyl  functional  pdy  (inwthyteiloxww 

(G)  M:yctoalcene-l-methand.  al(yl-l-<trial(y(-3<ycloal(ene) 

(G)  Organophosphate 

(G)  Organo  tonctional  silica 

(G)  Mixed  carboxyic  adds,  branched 

(G)  Water-bome  polyurelhane  dapersion 

(G)  Quaternary  ammonium  hydroxide 

(G)  Oganosiiane  ester 

(G)  Alcenyl  dthto 


II.  58  Notices  of  Commencement  Received  From:  12/01/96  to  12/31/96— Continued 

Comnrtence- 

Case  No. 

Received  Date 

ment/lmport 
Date 

Chemical 

P-96-0162 

12/18/96 

11/26/96 

(G)  Pdyamino  add  salt 

P-96-0269 

12/12/96 

12/03/96 

(G)  Acryl  modHied  pd^itoxane 

P-^6-0270 

12/12/96 

12/03/96 

(G)  Acryl  modHied  pdysiioxane 

P-96-0293 

12/30/96 

12/1 3«6 

(G)  Substituted  aminium  cartwxyfic  add  salt 

P-96-0366 

12/02/96 

08/11/96 

(S)  Ethanednne.  bis<4-fkjorophenyO- 

P-96-0568 

12/10/96 

11/06/96 

(G)  Polyester  containing  neopertyl  glycd 

P-96-0601 

12/31/96 

12/25/96 

(S)  8-Azabicydo{3,2,1}octan-3-one,  8-melhyl 

P-96-0714 

12/12/96 

11/11/96 

(G)  Polyurethane 

P-96-0761 

12/18/96 

12/10/96 

(G)  Acrylate  functionalized  polyester 

P-96-0783 

12/04/96 

11/04/96 

(G)  Sulfonated  aromatic  add  with  dteunine 

P-g6-0831 

12/26/96 

12/10/96 

(G)  Polyurethane  dispersion 

P-96-0837 

12/05/96 

11/20/96 

(S)  Hydroxy  terminated  1,34Mladiene  homopdymer,  dknethyi  meta-isoprapenyl  benzyl 

P-96-0862 

1206«6 

12/10/96 

isocyanate;  dibutyltin  dHaurate 

//^\     p.  J LlJL-J ^AMA««MM 

(uj  roiyuretnane  dispersion 

P-96-1021 

12/03/96 

11/13«6 

(G)  Amine  terminated  pdyamide  dtgonter 

P-96-1022 

^2J03^96 

11/15«6 

(G)  Amine  terminated  polyamide  digorrwr 

P-96-1085 

12A)4/96 

11/07/96 

(G)  Sulfonated  nylon  copolymer 

P-96-1148 

12/19/96 

12/04/96 

(S)  Lubrication  dl  (petroleum),  hydrocracked  nonarom.  sdverH-deparaffined 

P-^6-1175 

12/05/96 

11/16«6 

(G)  Pdyamide 

P-96-1189 

12/10/96 

11/26«6 

(G)  Tetra  substituted  benzene  sultonic  add 

P-96-1192 

12/18«6 

11/14«6 

(G)  Alcyl  alcohd  temiinated  polyurethane  from  1  >bis(1-isocyanato-1-methyielhyObenzene, 

i,D-r)exanedK)i,  pdyetiter  pdyns  and  substituted  aromatic  dtols 

P-96-1193 

12/18/96 

11/14/96 

(G)  Neutralized  a>(yl  alcohd  terminated,  amine  functional  polyurethane  derived  from  5- 
isocyanato-1-(isocyanato  melhyO-1.33  trimethyl  cylohexane,  pdyether  pdyds  and  alcyl 
dtols 

P-96-1240 

12/10/96 

11/06«6 

(G)  Substituted  alkylphenytoxy  pdyoxyethytene  sulfonic  salt 

P-96-1335 

12/19/96 

11/18/96 

(G)  Chromate  (4-),  subetituled  phenylazo-substituted  maphthalene  suNonato-  substitutod 
sulfophenylazo-  subetituled  naphthstene  sulfonate,  sodKim  satt 

P-96-1407 

12«V96 

12A)1/96 

(G)  Metal  comptexed  reaction  produd  d  diazdized  substituted  ureido  benzene  sulfonic 
add  and  substituted  benzaldehyde.  sodkim  salt 

P-96-1409 

12/10«6 

11/23/96 

(G)  ModHied  pdyurethane 

P-96-1411 

12/10/96 

11/23«6 

(G)  Modified  poiyacrylate  polymer,  solvent  free 

P-96-1440 

12/12/96 

12/04/96 

(G)  Polyester,  polyurethane  polymer 

P-96-1456 
P-96-1461 

12/24/96 
12/12/96 

12A)9/96 
12/12«6 

(G)  Pdybutadiene  modMed  polyester  urethane 

(S)  Mixed  cresyl  i  -butyl  titanium  (4-f)  salt,  homopdymer 

P-96-1484 

12/26/96 

11/25/96 

(G)  Aloli  salt  of  linear  alcohd 

P-96-1485 

12/17/96 

12/13/96 

(G)  Aromatic  amide 

P-96-1486 

12/03«6 

11/13«6 

(S)  Benzene,  etttenyl-,  polymer  with  1-methyM-(1-mettiylethenyl)  cyctohexerw,  hydro- 
genated 

P-96-1493 

12/06«6 

11/10/96 

(G)  Al(yl  ester 

P-96-1501 

12/04/96 

11/07/96 

(G)  Borate  comptex 

P-96-1515 

12/16/96 

12/12«6 

(G)  Pdyoxyalcylene  polyester  uretharw  block  copolymer 

P-96-1537 

12m/96 

11/13/96 

(G)  Quatenary  amino  cyclic  urea  amino  epoxy  addud 

P-96-1538 

12/12/96 

11/14/96 

(G)  Hydrophobically  modified  pdyettiytene  glycd-glycoluril  copolymer 

P-96-1539 

12/12/96 

12/11/96 

(G)  Hydrophobicalty  modHied  pdyettiytene  glycd-glycduril  copolymer 

P-^6-1544 

12/02/96 

11/18/96 

(G)  Reaction  product  of  phosphonitrilto  chtoride  with  sitoxane  oil 

P-^6-1579 

12/17/96 

12/02/96 

(G)  Pdy  substituted  acrybc  copolymer 

P-96-1606 

12/19/96 

12/10/96 

(G)  Modified  acrylic  pdymer 

Y-94-0136 

12A)3/96 

11/11/96 

(G)  Al(yd  polyester  resin 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-Siase;  FnL-668»-31 

Certiifi  CtMmicais;  Premanufactur* 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMAirr:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisi(ms  pertaining  to  the 
manufiKrtiue  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufecture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
doctmient  contains  notices  received 
from  January  1. 1997  to  January  31. 
1997. 


I:  Written  comments, 
identified  by  the  document  control 
number  "(C»»PTS-51859l"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Docimient  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WcndPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(CM*PTS-51859l.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Lilwaries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATICS"  of  this  dociunent. 

FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 


TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline9epamail.epa.gov. 

SUPPI^MENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  diemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under 
document  control  number  "(CXTTS- 
5189]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  nocm 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460.  The  official 
record  is  located  at  the  address  in 
"AIM)RESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.  ncic#Bpanuii  I  .epa-gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format  All  comments  and  data  in 
electronic  form  must  be  identified  buy 
ihe  document  control  number  (CXTTS- 
T18591.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 


more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufactiuer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  imder 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningfiil  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  securpd  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  Mrill  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received:  and  (II)  Notices  of 
Commencement  to  nianufactiue/import. 


1. 87  Premanufacture  Notices  Received  From:  01/01/97  to  01/31/97 


Case  No. 


P-97-0266 

P-97-0267 

P-97-0268 

P-97-0269 

P-97-0270 

P-97-0271 
P-97-0272 
P-97-0273 

P-97-0274 

P-97-0275 

P-97-0276 

P-97-0277 
P-97-0278 


P-97-0279 
P-97-0280 
P-97-0281 
P-97-0282 
P-97-0283 

P-97-0284 

P-97-0285 

P-97-0286 
P-97-0287 
P-97-0288 

P-97-0289 

P-97-0290 
P-97-0291 

P-97-0292 
P-97-0293 


P-97-0294 
P-97-0295 
P-^7-0296 


Received 
Date 


01/03/97 

01/02/97 

01/02/97 

01/07/97 

01/09/97 

01/09/97 
01/1097 
01/1097 

01/10/97 

01/13/97 

01/10/97 

01/10/97 
01/13/97 


01/13/97 
01/13/97 
01/13/97 
01/14/97 
01/14/97 

01/15/97 

01/14/97 

01/14/97 
01/17/97 
01/21/97 

01/21/97 

01/21/97 
01/16/97 

01/21/97 
01/22/97 


01/17/97 
01/17/97 
01/22/97 


Projected 

Notice 
End  Date 


04/03/97 

04/02/97 

0Am2J97 

04/07/97 

04/09/97 

04/09/97 
04/10/97 
04/10/97 

04/10/97 

04/13/97 

04/10/97 

04/10/97 
04/13/97 


04/1 3«7 
04/13/97 
04/13/97 
04/14/97 
04/14/97 

04/15/97 

04/14/97 

04/14/97 
04/17/97 
04/21/97 

04/21/97 

04/21/97 
04/16/97 

04/21/97 
04/22/97 


04/17/97 
04/17/97 
04/22/97 


Manufacturer/lmpotter 


Ciba-Geigy  Corpora- 
tion 
CBI 

CBI 

Bedoukian  Research, 

Inc. 
CBI 

CBI 
CBI 
CBI 


CBI 

CBI 

Teknor  Apex  Com- 
pany 
TekrKX  apex  company 
AKZO  Not>e<  Resins 


CBI 

CBI 

CBI 

Oow  Coming 

Wapotec  International 
Inc. 


CBI 

Reichhold  Chemicads 

Inc 
Henkel  Corporation 
CBI 
Cit>a-geigy  corporation 

CBI 

CBI 
CBI 


Arco  Chemical  Com- 
pany 


CitMhGeigy  Corpora- 
tion, Textile  Prod- 
ucts Division 


Purac  America,  Inc 
Purac  America,  Inc 
CBI 


Use 


(S)  Light  stabilizer  for  coatings 

(G)  Open  nor>-dispersive  (intermedi- 
ate) 

(S)  Binder  for  formulating  industrial 
paints  for  coating  wood  or  plastic 

(G)  Chemical  intermediate 

(G)  Base  resin  of  paint,  an  open  non- 
d»persiveuse 

(G)  Bowling  lane  coattng 

(S)  Stabilizer  for  plasties 

(S)  Clarifying  agents  for  plastics  arti- 
cles 

(S)  Aroma  chemical  for  use  in  fra- 
grance mixtures 
(G)  Polymer  addKives  and  coating 

(S)  Plasticizer  for  ftexible  PVC 

(S)  Plasticizer  for  flexit)le  pvc 
(S)  Resin  used  to  manufacture  irxlus- 
trial  coatings 


(G)  Component  of  coating  with  open 

use 
(G)  Base  resin  of  paint,  an  open  norv 

depersiveuse 
(G)  Base  resin  of  paint,  an  open  norv 

dspersive  use 
(S)    Surface    modification    treatment 

agent 
(S)  Precursor  of  pesticides:  oxidaer 

in  presence  of  C12:  oxidizer  in  cos- 
metics: oxidizer  in  sanitizers:  oxi- 

duer  in  swimming  pools 
(G)  Ingredrants  for  use  in  consumer 

products;  highly  dispersive  use 
(G)  Purge  materials  for  hot  mett  poty- 

urethane  reactive  adhesives 
(Gi)  Eneergy  curable 
(G)  Plasticizer 
(S)    Light    stabilizer   for    agricultural 

films  or.  molded  polyoiefin  articies. 
(G)  Polyimide  precursor 

(G)  Petroleum  addKive 
(G)  Oyestuff  intermed«te 


(S)  Mining  ftocculant  solvent  in  brake 
fluids 


(G)  Textile  dye 


(G)  Catalyst,  metal  plating  and  coat- 
ing additive 

(G)  Catalyst,  metal  plating  and  coat- 
ing adcftive 

(G)  Additives  for  emulsion  (>olymers 


Chemical 


(G)  Substituted  triazine 

(G)  Substitituted  cartiazate 

(G)  Acrylate/acrytonitrile  copolymer 

(Q)  Monohak)  substituted  aikyne 

(G)  ModHied  polyester  resin . 

(G)  Moisture  cure  urelttane 

(G)  Salt  of  fatty  acid 

(G)  ^H■ 

dibenzo(d,g][1 ,3,2}dioxaphosphocin, 

ahjminum  deriv. 
(G)  C24  ester 

(G)    AliphatK    polyuretttane    acrylic 

oligomer 
(G)  Phlhalic  add  dialcyl  ester 

(G)  Phthalic  ackl  dialcyl  ester 

(S)  Polymer  of:  butyl  acrylate;  butyl 
meltiacryiate:  methacryiic  acid;  2- 
hydroxyethyknethacrylate;  styrene: 
teit  butytperoxy  3,5,5- 

trimethylhexanoate: 
cumenehydroxkto:  di-tert 

butylperoxkte 

(G)  Hydroxy  functkxial  aliphatic  phe- 
nol 

(G)  ModHied  alcyd  resin 

(G)  Modmed  al(yd  resin 

(G)  Silicone  glycol 

(S)  Tetra  chtorodecaoxkle  (9d) 


(G)Wid  pepper 

(G)  Purge  for  hot  melt  polyurethane 

adhesives 
(G)  Acrylated  polyester 
(G)  Ettwxytated  aromatic  compound 
(G)  Substituted  triazine 

(G)     Diester     d»cid     of    aromatid 

dnnhydride 
(G)  Akenyl  succirwrade 
(S)        [1 .2,4]triazok)(1  ,&4)pyridme-6- 

carbonitrie.      2-<1-elhyipenlyt>-5,8- 

dlhydro-7-mettiyl-5-oxo- 
(S)      Poty(oxy(methyt-1,2-ethandiy<)], 

jil^pha-propyt-.omega.-hy(troxy-: 

gmeral    industry    name    -    poly- 
propylene glycol  monopropyl  ether 
(S)   Benzenesulfonic  acid.   4-{I4-{{2- 

(acetylamirx>)-4-{(methoxycar- 

bon- 

yl)amino]phenyf)az(4phenyl]azo}-. 

sodium  salt  (9ci) 
(S)     Propanoc     add,     2-hydroxy- 

iron(24^)  salt  (2:1) 
(S)  Zinc,  t>is  (2-hydroxy  propanoalo- 

01.02)-(t-4) 
(G)    Al(yl    beruene    sulfonic   adds, 

amine  saNs 
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I.  87  Premanutacture  H06ces  Received  From:  01A)1/97  to  01/31/97— Continued 


Case  Ho. 


P-97-0297 

P-97-0298 
P-97-0299 
P-97-0300 

P-«7-0301 

P-97-0302 

P-97-0303 

P-97-0304 

P-97-0306 

P-97-0306 

P-07-0307 

P-97-0308 

P-97-0309 

P-97-0310 

P-97-0311 

P-97-0312 


P-97-0313 

P-97-0314 

P-97-0315 

P-97-0316 
P-97-0317 

P-97-0318 

P-97-0319 

P-97-0320 

P-97-03^^ 

P-97-0322 

P-97-0323 
P-97-0324 

P-97-0325 

P-97-0326 
P-97-0327 
P-97-0328 

P-97-0329 
P-97-0330 


Received 
Dale 


01/22/97 

01/22/97 
01/22/97 
01/22/97 

01/22/97 

01/22/97 

01/15/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 

01/21/97 


01/23/97 

01/22/97 

01/24/97 

01/28/97 
01/24/97 

01/22/97 

01/24/97 

01/24«7 

01/29/97 

01/28/97 

01/28/97 
01/29/97 

01/28/97 

01/28/97 
01/10«7 
01/30^7 

01/3CV97 
01/30/97 


^    -  *  I  II i  ■  it 
rTOfBCIBa 

NO«C« 

End  Dale 


04/22/97 

04/22/97 
04/22/97 
04/22/97 

04/22/97 

04/22/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 

04/21/97 


04/23/97 

04/22/97 

04/24/97 

04/28/97 
04/24/97 

04/22/97 

04/24/97 

04/24/97 

04/29/97 

04/28/97 

04/28/97 
04/29/97 

04/28/97 

04/2B/97 
04/10/97 
04/30/97 

04/30/97 
04/3Q«7 


Manufacturer/Importer 


C8I 

ca 
ca 

C8I 

The  Dow  Chemicai 

Company 
Loctite  Corporation 

Henkel  Corporation 

ca 
ca 
ca 
ca 
ca 
ca 
ca 
ca 

Ciba-Geigy  Corpora- 
lion,  Textile  Prod- 
ucts Division 


ca 
ca 
ca 

Huis  America  inc 

ca 

Onif^tihnlf<    I"*.  ■■■■Ill  ■!■ 

neicnnoK]  unemcais 
Inc 

ca 
ca 
ca 
ca 
ca 

Unictiema  north  amer- 
ica 

Eastman  kodak  Com- 
pany 

ca 

Hercules  Incorporated 

ca 

IMona  Industries  Ire 


ca 


(G)  AddHives  for  emulsioh  polymers 

(G)  /Sdditives  tor  emulsion  polymers 
(G)  ZkkMves  for  emulsion  polymers 
(G)  Destructive  use 

(G)  Rheotogy  modification 

(S)  Comporwnt  in  adhesive  formula- 
tions 
(S)  Latex  polymerizatnn 

(G)  Open,  nornispersive  Ontarmedi- 

ale) 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coaling  with  open 

use 
(G)  Con^ionent  of  coating  \Mith  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Comporwnt  of  coating  with  open 

use 
(G)  Fiber  reactive  dye 


Chemical 


(G)  Corwjmer  binder 

(G)  Open,  nor)-dispersive  (Intermedh 
ale) 

(S)  Use  as  a  tackMier  In  a  road-mark- 
ing ttiermo-pairTi  application 

(G)  PtastKS  addWve 

(S)  Raw  material  used  In  ttie  manu- 
facture of  plK>loresists 

(S)  Resin  for  industrial  paint 

(S)  Intormednte  used  in  ttte  manufac- 
ture of  pholoacid  generators 

(S)  Inlermednte  used  in  the  marHjfac- 
ture  of  pholoacid  generators 

(S)  Peroxide  cue  accelerator  ter 
polymer  systems 

(G)  Ftow  improver 

(Q)  Ijixicant  additives 
(S)  Lutxicant  base  fkid 

(G)  Chemical  intermedwaed.  destruc- 
tive use 

(G)  Destructive  use 

(G)  Papermaking  adhesive 

(G)  Inlermediale  in  chemical  produc- 
tion 

(G)  Intermediate  in  multiplr  step  syrv 
ttiesis 

(S)  Isolated  Intermediate  to 
dkneltiyldinitrotxjtane* 


(G)    /Mkyt   benzene    sulfonic   ackls, 

amine  salts 
(G)  Alcyl  sulfates,  amine  salts 
(G)  Altyl  ett>er  sulfates,  amine  salts 
(G)     Fatty     ackl^naleic     anhydride 

adduct 
(S)  Polymer  of:  ethylene:  styrene;  hy- 
drogen 
(S)  Hexadecanoic  acid,  ettwnyl  ester 

(G)      Secondary      fatty      ^ohois, 

ethoxyiatod 
(G)  Thiadazote  sulfone 

(G)  Caitnmato  furwtional  polyester 

(G)  Caibamate  fundkxial  polyester 

(G)  Cait)arrwte  furxitional  polyester 

(G)  Caibamate  furtctional  polyester 

•<G)  Caibamate  functkxnl  polyester 

(G)  Caibamate  fijnctional  polyester 

(G)  Carbamate  functional  polyettier 

(G)  1,5-naphthalenedisuNorac  acid,  2- 
[(amirK>-hydroxy-sulfo- 
naphthalenyl)azo}-,  reactton  prod- 
ucts with  2-[(-amirK>-tiydroxy-sulfo- 
naphthalenyl)azo}-1 ,4- 
benzenedtouifonic  ackl,  1,2- 
propanedtemine  and  2,4,6-tfiazine, 
sodkvn  sails 

(G)  Vegetabte  oil  fatty  ackl  modified 
styrene  acryic  polyrner 

(G)Thiadtezoto 

(G)  Maleic  modMed  glycerol  mono-al- 
cohol ester  of  rosin 
(S)  Silane,  hexadecyl  trimethoxy 
(G)  AromatK  kxine  salt 

(G)  Akyd  resin 

(G)  Fluorinated  aromatk:  suNonic  ackl 

(G)  Fluorinated  aromatic  compound 

(S)  2-lmethyl(4- 

melhylphenyl)amino)ettianol 
(G)  /MkyI  fumarata/vinyl  acetate  poly- 


(G)  Alcylated  arylamines 

(S)  1 ,2,3-propanetriol,  homopolymer, 

isooctadecanoate 
(G)  Polyalcyiated  nitrigenheterocycic 

ackl 
(G) /Mkyi  fumarate 
(G)  Situated  polyamkloamine 
(G)  Ethytenecfamine.  substituted,  so- 

dwmsalt 
(S)    Siixanes    and    siNcones.    3-(4- 

carboxy-2-oxo- 1  -pyrroMinyl)propy1 

me,  dhme 
(G)  Chtorinated  nilroalcane 


1.  87  Premanufacture  Notices  Received  From:  01/01/97  to  01/31/97— Continued 

CaseKk). 

Received 
Date 

O.mlii  i.iii  il 

rTOiected 

Notk» 

Manufacturer/Importer 

Use 

Ctiemical 

End  Date 

P-fl7-0331 

01/30«7 

04/30«7 

ca 

tkm  of  /y^«uroytethetenedl 
airanetriacetic  ackl  and  its  salts 

(G)  Ethylene  dnmine,  substituted,  so- 
dkjmsalt 

P-97-a\V 

01/30^97 

04/30/97 

Mona  Indu^ries,  Inc 

(G)  Intemnediate  in  multiple  step  syn- 
thesis 

(S)  Sioxanes  and  silkxirtes,  dnme.  S- 
(4-{II-3(dnielhylamino)prapy1]amin(4 

caibonyt)-2-oxo-1  -pyrrolkSnylJ 
propyl  me 

P-97-0333 

01/30/97 

04/30/97 

Mona  Industries,  Inc 

(Q)  Both  described  uses  would  be 
dttpersive 

(S)  Sitoxanes  and  siicones,  3-{4-{Q3- 
[(2> 
dihydroxypropyl)dHnethylammonk>] 

propyl)afnn(4carbonyf}-2-oxo-1  - 
pyrroNifnyll  propyl  me,  dhme,  3-{3- 
(I3-(c8-22             acylarreno)prof^ 
dHnethylammonK4-2-hydroxypropyl 

salts 

P-97-0334 

01/31/97 

05/01/97 

1  C  &  S  Distributing 

(S)  An  ingradteni  of  wood  coating 

(S)  Polymer  of:  e»ianol.  2,2'-oxybis: 

' 

Company 

1,2-propaneitol:  2-butenedk)c  ackl; 
1,3-isobenzofurandkxw,   3a.4,7,7a- 
tetrahydro-:       1-butanol5,2-bisI(2- 
piupenyoloxy)me(hyl)-  . 

P-97-0335 
P-97-0338 

01/31/97 
01/27/97 

05A)1/97 
04«7/97 

Dyneon 

ReKhhoM  Chemwals, 

(G)  Elastomer  additive 

(S)  Corroskxi  resistant  pipe  and  duct 

(G)  AromatK  fluoroalcyl  mixture  com- 
plex 

if*\    Dill tiingwiiiiin 

(u)  PoiycanxxBinMe 

Inc 

manufacture:     laminated     panels 

' 

(transportatkm):  chemical,  process 

equipment  (tanks,  stacks,  elc,): 
boat  manufacture  (marine)  general 
lamRiating 

P-97-0339 

01/27/97 

04^7/97 

riBicnnoN]  onsmicais. 

(S)  Corrosion  resistant  pipe  and  duct 

(G)  Pdycartxxiimide 

Inc 

manufactuie;  laminated  panels 
(transpoitatnn):  chennctf,  process 
equipment    (tanks,    stacks,    etc.,): 

« 

boat  manufacture  (marine)  general 

P-97-0340 

01/31/97 

05/01/97 

(G)  OefcMmer 

(G)  SiKca  filed  polydvnelhylsitoxane 

Henlcei  corporation 

P-97-0341 

01/31/97 

05«)1/97 

Henkel  Coriwratkm 

(G)  Defoamer 

(Q)  Silk»  filed  polydknethylsitoxane 

P-97-0342 

01/31/97 

05/01/97 

Gateway  Addttive 
Company 

(S)  MetaKworking  flukl  addWves 

(G)  Akenyl  succinate 

P-97-0343 

01/31/97 

0S«1/97 

Gateway  Additive 
Company 

(S)  Metalwortcing  fkjkl  addMves 

(G)  /Vmine  salt  of  an  alcenyl  succi- 
nate 

P-97-0344 

01/31/97 

05«)1/97 

Gateway  AddWve 
Company 

(S)  Metalwortdng  flud  addttives 

(G)  knitib  salt  of  an  akenyt  succi- 
nate 

P-97-0346 

01/31/97 

05A)1/97 

CBI 

(G)  Structural  material 

(G)  ModMed  polyacrylate 

P-97-0346 

01/31/97 

oaoi/97 

ca 

(G)  Structural  material 

(G)  Modmed  polyacrylate 

P-97-0347 

01/31/97 

05W1/97 

CBI 

(G)  SInjctural  material 

(G)  Mocffied  polyacrylate 

P-97-0348 

01/31/97 

05rt)1/97 

CBI 

(Q)  Structural  material 

(G)  UtodMied  polyacrylate 

P-97-0349 

01/31/97 

05/01/97 

CBI 

(G)  Structural  material 

(G)  MotMed  polyacrylate 

P-97-0350 

01/31/97 

05«)1/97 

ca 

(G)  Structural  material 

(G)  Orgarac  siioon  polymer 

P-97-0351 

01/31/97 

OW01/97 

CBI 

(G)  Structural  material 

(G)  Organic  sSoon  polymer 

P-97-0352 

01/31/97 

05«)1/97 

CBI 

(Q)  Structural  material 

(G)  Organc  siRxm  polymer 

P-97-0353 

01/31/97 

05rt)1/97 

CBI 

(G)  Stmctural  material 

(G)  Organic  siKon  polymer 

P-97-0354 

01/31/97 

05W1/97 

ca 

(G)  Structural  material 

(G)  Orgarac  siioon  polymer 

II.  35  Notices  of  Commencement  Received  From:  01/01/97  to  01/31/97 

Commence- 

Case 140. 

Received  Date 

ment/Import 
Date 

Chemcal 

P-92-0011 

01/1 3«7 

12/24/96 

(G)  AlcylsiMcon  copolymerized  aKphatK  polyurethane 

P-9&-0366 

01/28/97 

01/14«7 

(S)  Polymer  of:  prapene;;-hexene:  2,5-fcnHidk)ne:  tKl4:  MQC12:  al(c2h5)3:  (t-o4h9)202 

P-94-1066 

01/21/97 

12a(V96 

(G)  Pentaerythrilol  tetraesters  of  mixed  fatty  ackls 

P-94-1068 

01/30/97 

01/13«7 

(G)  Mixed  fatty  ackl  esters  of  mono-and  dipentaery  thrilol 

P-94-1817 

01/14/97 

04/1  Om 

(G)  Toughening  resin 

P-94-1818 

01/16/97 

04/15/96 

(G)  Toughened  epoxy  resin 

P-95-0238 

01/1 0«7 

1003/95 

(S)  Bismuth  n^)hlhenate 

P-96-1356 

01/07/97 

12/20/96 

(G)  Siytated  polyurelhane  (spu) 

P-g6-^)033 

01/07/97 

12^6/96 

(S)  CyctopropanecartxMaUehyde 
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II.  35  Notices  of  Commencement  Received  From:  01/01/97  to  01/31/97— Continued 

Convnence- 

Case  No. 

Received  Dale 

mentnmpoft 
Date 

Chemical 

P-96-0229 

01/06/97 

12/10/96 

(G)  AH3-phenylpropy<)  alcyl  pyndkvum  bromide 

P-«-0674 

01/21/97 

12/2S/96 

(S)  Benzaldehyde.2A5  tricNoro 

P-96-0683 

01/1 6«7 

oi/oe«7 

(G)  Bis  phenyl  subettuled  urea 

P-96-0921 

01/22/97 

12/31/96 

(G)  Subettuled  thiazole 

P-96-0923 

01/22/97 

01/06/97 

(G)  Subettuled  thiazole 

P-96-0976 

01/17/97 

01/091^97 

(G)  Isocyanate  terminated  deaitx>xylic  acid  based  urethane  digomer 

P-96-0962 

01/13«7 

12/12/96 

(G)  Blocked  aromatic  iscocyanate 

P-96-1234 

01/31/97 

01/02/97 

(G)  Pdyesier  poiyurelhane 

P-96-1385 

01/29/97 

01/16/97 

(S)  Polymer  of:  poly(oxy(melhy»-1.2-ethanediy1)l.  alpha.  alpha'-l(l-methyl-ethylldene)dH4. 1- 
phenylene]  bis(omega-hydroxy-;i$ophttialic  acid;  adipic  acid;  stannous  Oi)  chloride 

P-86-1444 

01/22«7 

01/13/97 

(S)  2H-azepin-2-one.  hexahydro-.  homopdymer,  monononan  amide,  d»tn.  residues 

P-96-1480 

01/22/97 

01/16/97 

(G)  Benzotriazole  derivative 

P-96-1530 

01/21/97 

12/19/96 

(G)  vegetable  oH  polymer  with  aromatic  dKartx)xync  acid,  vegetable  oil  ratty  acids,  aliphatic 
alpha  olefin  and  otofin  dstiaate  streams 

P-46-1541 

01/21/97 

01/07/97 

(G)  1.2-Propanedk>l  polymer  (A^1-3),  polymer  wUh  2-al(yl-2(hydroxymethyl)-1 .3- 
propanediol.  1,1'  -aa(ylenebis{4Hsocyanato  benzene]and  2,2'-<mettiylimino)bis{ethanol], 
2-bulanone  oxrime-blocked 

P-96-1577 

01/16/97 

12/20/96 

(G)  Polyester  acrylate 

P-»-1581 

01/2M7 

01/16«7 

(G)  Halo  substituted  a»(ene 

F»-96-1625 

01/22/97 

01/15«7 

(G)  Aromatic  glycende  derivative 

P-96-1639 

01/02/97 

12/09/96 

(G)  Polyhydroxyrene 

P-96-1643 

01/28/97 

01/21/97 

(G)  >^mine-funciioinalized  polyether  polyester  polyurethane  polymer 

P-96-1645 

01/17/97 

12/13«6 

(G)  Fluorochemical  esters 

F^-S6-1650 

01/21/97 

01/14/97 

(G)  Water  soluble  nylon 

P-96-1660 

01/31/97 

01/16/97 

(G)  Silicone  acrylate  polymer 

P~9^"1o9o 

01/31/97 

01/27/97 

(G)  Substituted  phenyl  amino  trizinyl  substituted  phenyl  azsubstituted  pyrdHie  conpound 

P-96-17t5 

01/2a«7 

01/06/97 

(G)  Glycolysis  product  of  polyurettiane  foam 

P-97-0003 

01/14/97 

01/07/97 

(G)  Propolymer  component 

P-97-0012 

01/28«7 

01/20«7 

(G)  Hydroxy  fcjnctional  acrylic  polymer 

P-97-0047 

01/2a«7 

01/2(V97 

(G)  Alcohol  a>(oxylate 

Monday 
April  28,  1997 


List  of  Subjects 

Environmental  pfotecti<», 
PremanufBctiue  notices. 


Dated:. 


Acting  Dinctm,  Infonnation  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-10895  Piled  4-2S-97:  8:45  am] 
aiLUNO  OOOK  I 


Part  IX 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Energy  Conservation 
Standards  for  Refrigerators,  Refrigerator- 
Freezers  and  Freezers;  Finai  Rule 
Energy  Conservation  Program  for 
Consumer  Products;  Finding  of  No 
Significant  Impact;  Notice 
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DEPARTMENT  OF  ENERGY 

Offlce  of  Energy  Effictoncy  and 
Renwwat)!*  Eiwfqy 

10CFR  Part  430 

[Dochat  No.  EE-RM-93-801] 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for 
Refrigerators,  Refrigerator-Freezers 
and  Freezers 

AQENCV:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTXM:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  today  promulgates 
revised  energy  conservation  standards 
for  refrigerators,  refrigerator-freezers, 
and  freezers.  This  action  is  expected  to 
result  in  substantial  energy  savings, 
with  consequent  benefits  to  consumers 
and  reductions  in  emissions  of  air 
pollutants. 

EFFECTIVE  DATE:  The  effective  date  of  the 
revised  standards  is  July  1,  2001. 
FOR  FURTHER  MFORMATICN  COHTACT: 
Michael ).  McCabe,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Forrestal  Building, 
Mail  Station  EE-43, 1000  Independence 
Avenue,  SW.  Washington,  D.C.  20585- 
0121,  (202)  586-9127. 

Douglas  W.  Smith.  Esq.,  U.S. 
Department  of  Energy.  Office  of  General 
Counsel,  Forrestal  Building,  Mail 
Station  GC-70, 1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0103,  (202)  586-3410. 
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I.  Introduction 

A.  Genera] 

This  final  rule  concludes  a  regulatory 
action,  mandated  by  Part  B  of  Title  in 
of  the  Energy  Policy  and  Conservation 
Act.  as  amended  (the  Act  or  EPCA),  42 
U.S.C.  §  6291-6309,  to  review  and 
revise  the  Department's  energy 
conservation  standards  applicable  to 
refrigerators,  refrigerator-freezers,  and 
freezers  (refrigerator  products).  The 
revised  standards  will  result  in  reduced 
energy  consumption,  reduced  consumer 
costs,  and  reduced  emissions  of  air 
pollutants  associated  with  electricity 
production.  The  Department  estimates 
that  over  30  years  the  revised  standards 
will  save  approximately  6.67  quads 
(7.03  exajoules  (E)))  of  primary  energy 
and  result  in  a  465  million  metric  ton 
(Mt)  (513  million  short  tons)  reduction 
in  emissions  of  CO2  and  a  1,362 
thousand  metric  ton  (kt)  (1,501,000 
short  tons)  reduction  in  emissions  of 
NOx. 

The  regulations  published  today 
amend  existing  standards  that  were 
promulgated  on  November  17, 1989 
(hereinafter  referred  to  as  the  1989  Final 
Rule).  54  FR  47916.  The  Act  directs  die 
Department  to  review  the  1989  Final 
Rule  for  possible  amendment  and  to 
issue  a  final  rule  based  on  that  review 
wiUiin  five  years.  EPCA,  §  325(b)(3)(B), 
42  U.S.C.  §  6295(b)(3)(B). 

In  developing  today's  final 
regulations,  the  Department  has  relied 
substantially  on  a  joint  recommendation 
negotiated  by  refrigerator  manufactiuers 
and  their  trade  association,  energy 
efficiency  advocates,  electric  utilities, 
and  state  energy  offices,  which  was 
submitted  to  the  Department  on 
November  15. 1994.  The  Department 
appreciates  their  efforts  to  work  out 
differences  and.  to  the  maximum  extent 
practicable,  intends  to  support  and 


encourage  similar  efforts  with  respect  to 
energy  conservation  standards  for  other 
appliances. 

B.  Background 

DOE  published  an  Advance  Notice  of 
Proposed  Rulemaking  (hereinafter 
referred  to  as  the  1993  Advance  Notice) 
on  standards  for  refrigerator  products  as 
well  as  other  products  on  September  8, 
1993.  58  FR  47326.  The  1993  Advance 
Notice  presented  the  product  classes 
that  DOE  planned  to  analyze  and 
provided  a  detailed  discussion  of  the 
analytical  methodology  and  models  that 
the  Department  expected  to  use  in  doing 
the  analysis  to  support  this  rulemaking. 
The  Department  invited  comments  and 
data  on  the  accuracy  and  feasibility  of 
the  planned  methodology  and 
encouraged  interested  persons  to 
recommend  improvements  or 
alternatives  to  the  approach  taken  by 
DOE. 

On  November  15, 1994,  the 
Department  received  joint  comments 
from  the  Association  of  Home 
Appliance  Manufacturers  (AHAM),  the 
Natural  Resources  Defense  Coimcil 
(NRDC),  the  American  Council  for  an 
Energy  Efficient  Economy  (ACEEE).  the 
New  York  State  Energy  Office,  the 
California  Energy  Commission  (CEC). 
Pacific  Gas  and  Electric  (PG&E)  and 
Southern  California  Edison  (SCE) 
(hereinafter  referred  to  as  the  "Joint 
Comments").  The  AHAM  member 
companies  that  were  active  in  the 
negotiations  and  that  supported  the 
agreement  were:  Amana  Refiigeration, 
Inc.  (Amana),  Frigidaire  Company 
(Frigidaire),  General  Electric  Appliances 
(GEA),  Marvel  Industries  (Marvel), 
Maytag  Company  (Maytag),  Sanyo 
Company  (Sanyo),  Sub- Zero 
Corporation  (Sub-Zero),  U-Line 
Corporation  (U-Line),  W.C.  Wood 
Company  and  Whirlpool  Corporation 
(Whirlpool). 

This  group  of  refrigerator 
manufacturers,  energy  efficiency 
advocates,  electric  utilities,  and  state 
energy  offices  worked  intensively  for 
approximately  two  and  one-half  yeara  to 
develop  a  common  recommendation  for 
revised  energy  conservation  standards 
for  refrigerator  products  that  met  the 
statutory  requirements.  Although  DOE 
neither  organized  nor  was  a  member  of 
the  group.  DOE  responded  to  the 
group's  request  to  send  DOE  staff 
observers  to  meetings  and  to  make 
contractors  available  to  provide 
analytical  support.  The  Department 
viewed  the  group  effort  to  reach 
agreement  among  representatives  of 
industry,  energy  efficiency  advocates 
and  othere  as  a  very  constructive 
development,  and  the  thoughtful  Joint 


Comments  were  of  great  value  to  the 
Department  in  crafting  its  proposal. 

On  July  20, 1995,  DOE  published  a 
Notice  of  Proposed  Rulemaking  in 
which  the  Department  proposed 
amended  energy  conservation  standards 


for  the  refrigerator  products  (hereinafter 
referred  to  as  the  1995  Propceed  Rule). 
60  FR  37388.  The  standard  levels 
proposed  in  the  1995  Proposed  Rule 
corresponded  closely  to  the  standard 


levels  recommended  in  the  Joint 
Comments  on  the  1993  Advance  Notice. 
Standards  proposed  in  the  1995 
Proposed  Rule  are  shown  in  Table  1-1 
and  Table  1-2. 


Table  1-1.— Proposed  Energy  Standards  for  Refrigerators.  Refrigerator-Freezers,  and  Freezers  Which 

Contain  HCFCs 


Product  dass 


1 .  Refrigerators  and  Refrigerator-freezers  with  manual  defrost „ 

2.  Refrigerator-Freezefs— partial  automatic  defrost _ 

3.  Refrigerator-Freezers— automatic  defrost  with  top-mounted  freezer  without  through-ttie-door  ice  serv- 
ice and  an-refrigerators — automatic  defrost 

4.  Refrigerator-Freezers— automatic  defrost  with  side-mounted  freezer  without  through-the-door  ice 
service 

5.  Refrigerator-Freezers— automatic  defrost  with  bottom-mounted  freezer  witfKXJt  tfwouglHheKloor  ice 
service  

6.  Refrigerator-Freezers— automatic  defrost  with  top-mounted  freezer  with  through-the-door  ice  service 

7.  Refrigerator-Freezers— automatic  defrost  with  side-mounted  freezer  with  through-the-door  ice  service 

8.  Upright  Freezers  with  Manual  Defrost 

9.  Upright  Freezers  with  Automatic  Defrost „ 

10.  Chest  Freezers  and  all  ottier  Freezers  except  Compact  Freezers 

11.  Compact  Refrigerators  and  Refrigerator-Freezers  with  MarHjal  Defrost 

12.  Compact  Refrigerator-Freezers — partial  automatic  defrost 

13.  Compact  Refrigerator-Freezers— automatic  defrost  with  top-nxxvited  freezer  and  compact  aH-refrig- 
erators — automatic  defrost „ 

14.  Compact  Refrigerator-Freezers — automatic  defrost  with  side-nwunted  freezer „ 

15.  Compact  Refrigerator-Freezers— automatic  defrost  with  bottom-mounted  freezer 

16.  Compact  Upright  Freezers  with  Manual  Defrost .^. 

17.  Compact  Upright  Freezers  with  Automatic  Defrost „ _ „. 

1 8.  Compact  Chest  Freezers _ „ „ 


Energy  starxlards  equations 
(kWh/yr) 


EflecHve 
January  1, 1993 


13.5AV.f299 
0.48av4-299 
10.4AV4^98 
0.37av*398 

16.0AV.f355 
0.57av4^65 

11.8AV.f501 
0.42ay4^1 

16.5AV+367 
0.58av.f367 
17.6AV+391 
0.62av4391 
16.3AV+S27 
0.58av.fS27 
10.3AV4^264 
0.36av4264 
14.9AV4391 
0.53av>d91 
11.0AV4-160 
0.39av4-160 
13.5AV4299 
0.48av*299 
10.4AV.f398 
0.37av4398 

16.0AV.f356 
0.57av>3S5 
ILSAVi^l 
0.42av4€01 
16.5AV+367 
0.58av>367 
10.3AV4264 
0.36av4.264 
14.9AV4^91 
0.53av.f391 
11.0AV4-160 
0.39av.f160 


Effective  3  years 

after  publication  of 

final  rule 


8.82AV.f248.4 
0.31av4248.4 
8.82AV>248.4 
0.31av.f248.4 

9.80AV4276.0 
0.36av+276.0 

4.91AV4507.5 
0.17av4«07.5 

4.60AV.f459.0 
0.16av.f459.0 

10.20AV+356.0 
0.36av.f356.0 

10.10AV*406.0 
0.36av>406.0 
755AV+258.3 
027av4-2S8.3 

12.43AV*326.1 
0.44av>326.1 
9.88AV4^143.7 
0.35av4.143.7 

10.70AV.f299.0 
0.38m*299.0 
7.00AV.f398.0 
0.2Sav4398.0 

12.70AV+355.0 
0.45av4355.0 
7.60AV+501.0 
0.27av.fS01.0 

13.10AV*367.0 
0.46av4367.0 
9.78AV+250.8 
0.35av4-2S0.8 

11.40AV.f391.0 
0.40av.f391.0 

10.45AV.f  152.0 
0.378X4-152.0 


AV-Total  adjusted  volume,  expressed  in  fL^,  as  determined  in  Appendnes  A1  and  81  of  Subpart  B  of  this  Part 
av-Total  ad|justed  volume,  expressed  in  Liters. 

Table  1-2.— Proposed  Energy  Standards  for  HCFC-Free  Refrigerators.  Refrigerator-Freezers,  and 

Freezers  • 


Energy  standards  equations  (MMVyr)  effective  dales 

rnoua  Class 

Effective 
January  1,1993 

3  years  after  put>- 

NcaDon  Of  nnai 

mle 

9  years  after  put>- 

ioMion  of  final 

nie 

19.  HCFC-Free  Refrigerators  and  Refrigerator-Freezers  with  Manual  Defrost 

20.  HCFC-Free  Refrioeralor-Freezer— oartial  automatic  defrost 

13.5AV.f299 
0.48av.f299 
10.4AV+398 
0.37av+398 

9.70AV+273.2 
0.34av.f273.2 
9.70AV4273.2 
0.34av42732 

8.82AV+248.4 
0.31av4-248.4 
8.82AV4248.4 

0.31av.f248.4 
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Product  class 


21 .  HCFC-Fr96  RHngeralor-FrMzors — autocratic  defrost  wiBi  top-niountad  freezer 
Mtttut  through-ttw-door  ice  service  arxt  HCFO^ree  al-refrigarators— automatic 


22.  HCF&Free  Refrigerator-Freezers— automnic  detrost  wNh  side-fnour«ed  freez- 
er wMtKNJi  ttvough-ttie-door  ne  service _ 

23.  HCFC-Free  Refrigerator-Freezere— autonfiatic  defrost  wMh  bottorTHTwunled 
ftaezer  wiltiout  through-ttw-door  ice  service 

24.  HCFC-Free  Refrigerator-Freezers— automatic  defrost  with  lop-mounled  freezer 
wWi  Ihrougtvthe-door  ice  service 

25.  HCFC-Free  Refrigerator-Freezers    automatic  defiost  with  sida-mountod  freez- 
er wilt)  ItwougtHtieKtoor  ice  service „ „ 

26.  HCFC-Free  UprigW  Freezers  witti  Umitt  Defrost 

27.  HCFC-Free  UprigW  Freezers  with  Autoiratic  Defrost » 

28.  HCFC-Free  Ctwst  Freezers  and  AM  Other  Freezers  Except  Compact  Freezers 

29.  HCFC-Free  Compact  neWgerators  and  Refrigerator-Freezers  with  IManud  De- 
frost   „ _ 

30.  HCFC-Free  Compact  Refrigerator-Freezer— partial  automatic  defrost 

31.  HCFC-Fiee   Compact   Refrigerator-Freezers— autorratic  defrost  with   top- 
mountod  Irtazw  and  HCFC-free  compact  aN-fetrigerator»— automatic  defrost  .... 

32.  HCFC-Free  Compact  Refrigerator-Freezers— automatic  defrost  with  side- 
mounled  freezer  ....__.._ .................... „ 

33.  HCFC-Free  Compact  Hefrigerator-Freezer^-^automatic  defrost  with  boltom- 
mountod  freezer „ „ „ 

34.  HCFC-Free  Compact  UprigM  Freezers  with  iMlanual  defrost ..... 

36.  HCFC-Free  Connpact  UprigM  freezers  with  Autorratic  defrost 

36.  HCFC-Free  Compact  Chest  Freezers  


Energy  standards  equations  (kWh^)  effective  dates 


Effective 
January  1,  1993 


16.0AV4365 
0.57av-^3S6 

11.8AV-f501 
0.42av>501 

16.SAV-f367 
0.58av-»367 

17.6AV+391 
0.62avf381 

16.3AV>527 
0.58av-^527 
10.3AV>264 
0.36av-»^264 
14.9AV>391 
0.53av4391 
11.0AV+160 
0.39av-»^160 

13.SAV>299 
0.48av>299 
10.4AV-^398 
0.37av>398 

16.0AV>356 
0.57av-f356 

11.8AV-^501 
0.42av-f501 

16.5AV4367 
0.58av-f367 
10.3AV-f264 
0.36avf264 
14.9AV4391 
0.53av-f391 
11.0AV+160 
0.39avt^160 


3  years  after  puth 

licalion  of  final 

rute 


10.78AV-»303.6 
0.38av>303.6 

5.40AV4558.3 
0.19av-»568.3 

5.06AV4504.9 
0.18av4€04.9 

11.22AV-f391.6 
0.40av4391.6 

11.11AV4446.6 
0.39av+446.6 
8.31AV-^284.1 
0.29av-»^284.1 

13.67AV+368.7 
0.48av-»358.7 

10.87AV-f  158.1 
0.38av-f  158.1 

13.SAV>299.0 

0.48av4^299 

10.4AV^398.0 

0.37av*39e.O 

16.0AV4355.0 
0.57av4355.0 

11.8AV4501.0 
0.42av-f501.0 

16.5AV-^367.0 
0.58av-f367.0 
10.3AV4^264.0 
0.36av-f264 
14.9AV-f391.0 
0.53av-»391.0 
11.0AV-»^160.0 
0.30av-t-160.0 


9  years  after  pub- 

ication  of  final 

rute 


9.80AV-^76.0 
0.35av-t276.0 

4.91AV-f507.5 
0.17av4507.5 

4.60AV4459.0 
0.16av4459.0 

10.20AV4356.0 
0.36av-»356.0 

10.10AV4406.0 
0.36av4406.0 
7.55AV+258.3 
0.27av+258.3 

12.43AV-f326.1 
0.44av4326.1 
9.8eAV-f  143.7 
0.36av>143.7 

10.70AV-^299.0 
0.38av-f  299.0 
7.00AV-K398.0 
0.25av-^398.0 

12.70AV-^356.0 
0.45av-»355.0 

7.60AV+501.0 
0.27av4501.0 

13.10AV-»367.0 
0.46av4367.0 
9.78AV-f2S0.8 
0.35av-i-250.8 

11.40AV4391.0 
0.40av+391.0 

10.45AV-»-152.0 
0.37av-i-152.0 


AV  .  Total  adjusted  volume,  expressed  in  fL^.  as  detemiined  in  Appendtees  A1  and  B1  of  Subpwt  B  of  this  Pwt 
av  -  ToW  ad^JSlad  volume,  expressed  in  Liters. 


The  proposed  standards  were 
designed  to  reduce  product  energy  use 
by  up  to  30  percent  relative  to  current 
standards  (Tier  l).'  For  products 
manufactured  without  HCFC  blowing 
agents,  there  was  a  second-tier  standard 
applicable  for  six  years  designed  to 
reduce  energy  use  by  up  to  23  percent 
(Tier  2).  The  percentage  reduction  in 
energy  use  varied  firom  class  to  class. 


■71m  Ut^Mt  two  rlnm.  top  mount  auto  defrost 
nfrtflar-fc— r  without  tli«High-tlM.<loor 
iMtnrw  and  lidc-by-tide  rvfrigarator  frMBW*  with 
thnmgh-tlM.<loar  fMtuivs.  hav«  efflciancy 
impravaoMnt*  of  29.6  and  2S.3  panxnt. 
tmpmed^j.  Thaaa  two  daaaaa  acoNint  ior  78 
pwcaal  of  the  anaf|y  oaad  bjr  mfrigaraton  and 
rafrigawtor/fcaawra  and  57  paccant  of  all 
rafrigaralor  product*  including  f 


The  proposed  standards  would  take 
efiiect  three  years  from  the  date  of 
publication  of  the  final  rule.  The  second 
tier  transition  standard  for  HCFC-free 
products  was  designed  to  address 
concerns  about  uncertainty  relating  to 
the  energy  penalty  associated  with 
substitutes  for  HCFC-141b.  the  blovidng 
agent  used  for  refrigerator  insulation. 
The  manu£actiu«  and  import  of  HCFC- 
141b,  a  stratospheric  ozmie-depleting 
chemical,  wrill  be  banned  effective 
January  1. 2003,  piusuant  to  regulations 
of  the  Environmental  Protection  Agency 
(EPA).  40  CFR  82.4  (1).  (m). 

The  1989  Final  Rule  divided 
refrigerator  products  into  10  classes 
based  on  various  product  characteristics 


(e.g.,  freezer  location).  As  was  proposed 
in  the  1995  Proposed  Rule,  today's  rule 
establishes  new  classes  for  eight 
different  compact  refrigerator 
configurations. 

The  comment  period  on  the  1995 
Proposed  Rule,  extended  by  30  days 
from  its  original  date,  ended  on 
November  2, 1995.  60  FR  47497 
(September  13, 1995).  A  public  hearing 
was  held  in  Washingtcm,  D.C  on 
October  26, 1995.  In  September  and 
October  of  1995,  some  manufacturers 
indicated  that  they  no  longer  supported 
the  imposition  of  updated  standards 
prior  to  2003  because  of  uncertainty 
surrounding  the  thermal  efficiency 
charactoistics  and  cost  of  insulation 


using  a  blowing  agent  other  than  HCFC- 
141b  and  safety  concerns  relating  to  use 
of  hydrocarbon  blowine  agents. 

hi  September  1995,  the  Department 
annoimced  a  formal  effort  to  improve 
the  process  it  uses  to  develop  appliance 
efficiency  standards.  Energy  efficiency 
advocates,  product  manufacturers,  trade 
associations,  state  agencies,  utilities  and 
other  interested  parties  were  asked  to 
provide  substantial  input  into  the 
Department's  work,  which  resulted  in 
the  publication  of  a  rule 
institutionalizing  procedural 
enhancements.  61  FR  36973  (July  15, 
1996)  (hereinafter  referred  to  as  the 
Process  Rule).  The  enhanced  process  for 
considering  new  or  revised  appliance 
efficiency  standards  includes  earlier 
input  &t>m  stakeholders,  increased 
predictability  of  the  rulemaking 
timetable,  an  improved  analysis  of 
impacts,  and  the  encouragement  of 
consensus  agreements  when  possible. 
For  further  details,  see  the  Process  Rule. 
61  FR  36973  (July  15, 1996). 

The  Department  of  the  biterior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1996  included  a  moratorium 
on  proposing  or  issuing  new  or 
amended  appliance  energy  conservation 
standards  during  Fiscal  Year  1996.  Pub. 
L.  104-134. 

In  keeping  with  elements  of  the 
Process  Rule  and  to  inform  the 
development  of  a  final  rule  on  revised 
refrigerator  standards,  DOE  reopened 
the  comment  period  on  the  Proposal 
Rule  until  September  11, 1996 
(hereinafter  referred  to  as  the  1996 
Reopening  Notice).  61  FR  41748  (August 
12. 1996).  DOE  sought  further  comment 
on  issues  relating  to  the  relationship 
between  revised  DOE  efficiency 
standards  and  the  EPA  regulation  of 
HCFC-141b.  hi  the  1996  Reopening 
Notice.  DOE  described  a  niunber  of 
options  under  consideration,  including 
the  approach  in  the  Proposed  Rule,  and 
requested  comment  and  supporting 
data.  In  the  Reopening  Notice,  the 
Department  identified  a  "preferred 
option,"  which  would  have  estabUshed 
that  standard  levels  would  be  set  in  the 
range  bounded  by  the  proposed  Tier  1 
and  Tier  2  standard  levels  efiisctive 
January  1,  2003,  with  the  final  standard 
level  to  be  set  in  1999,  based  on  a 
narrow  determination  of  the  energy 
penalty  of  the  substitute  blowing  agent. 
The  options  identified  fcH-  comment 
focused  on  standard  levels  in  the  range 
bounded  by  the  proposed  Tier  1  and 
Tier  2  standard  levels,  and  on  effective 
dates  from  2000  throu^  2003. 

n.  Discussion  of  Criteria  and  Comments 

The  Act  requires  that  any  new  or 
amended  conservation  standard 


prescribed  by  the  Secretary  shall 
achieve  the  maximum  improvement  in 
energy  efficiency  that  is  technologically 
feasible  and  economically  justified. 
EPCA  §325(o)(2)(A),  42  U.S.C. 
§6295(o)(2)(A). 

The  Department  conducted 
engineering  and  economic  analyses  of 
those  classes  of  refrigerator  products  for 
which  performance  and  cost  data  could 
be  obtained.  The  classes  analyzed  were: 
top-mounted  refrigerator-freezer  with 
auto  defrost;  top-mounted  refrigerator- 
fieezer  with  auto  defrost  and  through- 
the-door  features;  side-by-side 
refrigerator-freezer  with  auto  defit>st; 
side-by-side  refrigerator-fi«ezer  with 
auto  defrost  and  through-the-dow 
features;  bottom-mounted  refrigerator- 
freezer  with  auto  defrost;  upri^t  freezer 
with  auto  defrost;  upright  freezer  with 
manual  defrost;  chest  freezer  with 
manual  defrost;  and  compact 
refrigerator-freezer  with  manual  defrost. 
Data  was  collected  by  surveys  of  the 
industry,  extensive  literature  review  and 
discussions  vyith  experts.  This 
information  was  used  as  the  basis  for 
determining  the  improvement  in 
performance  and  the  manufecturer  cost 
for  each  design  option  added  to  the 
baseline  unit.  The  engineering  analysis 
determined  the  annual  energy  use,  life 
cycle  costs,  and  pay  back  periods  for 
each  combination  of  design  options. 
Proposed  standards  for  classes  which 
could  not  be  analyzed  due  to  the  lack 
of  data  have  been  based  on  the 
percentage  performance  improvement 
over  ciurent  standards  determined  for  a 
similar  class  that  was  analyzed.  No  new 
data  on  engineering  or  economic 
analysis  was  provided  in  the  comments 
to  the  1995  Proposed  Rule. 

Revised  national  impact  analyses 
were  performed  for  today's  final  rule 
using  the  1997  AnnuaLEnergy  Outlook 
(AEO)  energy  price  forecast.  These 
results  are  presented  in  the  updated 
Chapter  5,  "National  Energy  and 
Economic  Impacts"  of  the  Technical 
Support  Document  (TSD),  DC^/EE- 
0064.  Chapter  4,  "Lifa-Cycle  Costs  and 
Payback  I*eriod,"  was  also  revised  using 
the  1997  AEO  energy  price  forecast  The 
TSD  is  the  same  as  the  one  that 
accompanied  the  1995  Proposed  Rule 
for  these  products,  with  the  exception  of 
Chapter  4,  Chapter  5  and  Table  R5, 
"Expected  Impacts  of  Program 
Alternatives,"  which  have  been 
updated.  Copies  of  the  TSD  and  the 
updated  chapters  and  table  are  available 
at  the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p.m. 


Monday  through  Friday  except  Federal 
holidays. 

The  Department  has  received  over  200 
comments  from  Members  of  Congress, 
manufactures,  states,  environmental 
and  energy  efficiency  organizations, 
trade  associations,  utilities  and  the 
pubUc  over  the  course  of  nearly  two 
years  beginning  with  the  publication  of 
the  1995  Propcraed  Rule.  The  significant 
issues  raised  by  the  pubUc  comments 
are  addressed  below.  The  Department 
has  recently  received  comments  from  a 
diverse  group  of  stakeholders  indicating 
support  for  the  approach  taken  in  this 
fiiwl  rule.  (Frigidaire.  No.  316;  GEA,  No. 
317;  Maytag.  No.  318;  Whirlpool,  No. 
319;  Amana.  No.  320;  NRDC,  Alliance  to 
Save  En«gy  (ASE).  ACEEE.  CEC. 
Florida  Energy  Office.  SCE.  and  Oreg(m 
Office  of  Energy.  PG&E,  No.  321). 

A.  Technological  Feasibility 

1.  General 

For  those  products  and  classes  of 
products  discussed  in  today's  final  rule. 
DOE  believes  that  all  of  the  efficiency 
levels  analyzed  in  the  1995  Proposed 
Rule,  while  not  necessarily  realized  in 
current  production,  are  technologically 
feasible.  The  technological  feasibility  of 
the  design  opticms  is  addressed  in 
Chapter  3  of  the  TSD.  The  Department 
considers  a  design  option 
technologically  feasible  if  that  design 
option  is  incorporated  in  commercial 
products  or  in  working  prototypes. 

-    The  Department  received  no  public 
comments  regarding  the  efficiency 
levels  achievable  by  the  design  options 
presented  in  the  1995  Proposed  Rule 
and  accompanying  TSD. 

2.  Maximum  Technologically  Feasible 
Levels 

To  meet  the  requirmnent  set  forth  in 
the  Act  that  any  new  or  amended 
standard  be  technologically  feasible,  the 
Department  conducted  engineering 
analyses  of  those  classes  of  refrigerator 
products  for  which  performance  and 
cost  data  could  be  (Stained. 
Accordingly,  for  each  class  of  product 
under  consideration  in  this  rulemaking, 
a  maximum  technologically  feasible 
design  option  (max  tech)  was  identified. 
The  max  tech  levels  were  derived  by 
adding  energy-conserving  engineering 
design  options  to  the  baseline  units  for 
each  of  the  respective  classes  in  order  of 
increasing  consumer  payback  periods.  A 
brief  discussion  of  the  max  tedi  level  for 
each  class  analyzed  is  found  in  the 
"Analysis"  section  of  the  1995  Proposed 
Rule.  60  FR  at  37407-8  0»dy  20, 1995). 
A  complete  discussion  of  each  max  tech 
level  and  the  design  opticms  included  in 
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each  is  found  in  the  Engineering 
Analysis  in  Chapter  3  of  the  TSD. 

B.  Economic  Justification 

Section  325  of  the  Act  provides  seven 
factors  to  be  evaluated  in  determining 
whether  a  conservation  standard  is 
economically  justified:  economic  impact 
on  manufacturers  and  consiuners,  net 
consumer  savings,  energy  savings, 
impacts  on  product  utihty,  impact  on 
competition,  need  for  energy 
conservation,  and  other  relevant  factors. 
EPCA  §  325(o)(2)(B)(i),  42  U.S.C 
§6295(o)(2)(B)(i).  Each  of  these  is 
discussed  below. 

1.  Economic  Impact  on  Manufacturers 

a.  Approach  to  Modeling.  The 
Engineering  Analysis  identified  design 
options  for  improvements  in  efficiency 
along  with  the  associated  costs  to 
manufacturers  for  each  class  of  product. 
For  each  design  option,  these  costs 
constitute  the  increased  per-unit  cost  to 
manufacturers  to  achieve  the  indicated 
energy  efficiency  levels.  Manufacturer, 
wholesaler,  and  retailer  markups  will 
result  in  a  consumer  purchase  price 
higher  than  the  manufacturer  cost. 

In  the  analysis  which  supported  the 
1995  Proposed  Rule,  the  Department 
used  a  computer  model  that  simulated 
a  h3rpotheticaI  company  to  assess  the 
likely  impacts  of  standards  on 
manufacturers  and  to  determine  the 
effects  of  standards  on  the  industry  at 
large.  This  model,  the  Manufacturer 
Analysis  Model  (MAM),  is  described  in 
the  TSD.  (See  TSD,  Appendix  C.)  It 
provides  a  broad  array  of  outputs, 
including  shipments,  price,  revenue,  net 
income  and  short-  and  long-nm  returns 
on  equity.  An  "Output  Table"  lists 
values  for  all  these  outputs  for  the  base 
case  and  for  each  of  the  standards  cases 
under  consideration.  (See  Tables  6-4 
through  6-7  of  Chapter  6  in  the  TSD.) 
The  base  case  represents  the  forecasts  of 
outputs  with  the  range  of  energy 
efficiencies  expected  if  there  are  no  new 
or  amended  standards.  A  "Sensitivity 
Chart"  shows  how  retiuns  on  equity 
would  be  affected  by  a  change  in  any 
one  of  the  nine  control  variables  of  Uie 
model.  (TSD.  Appendix  C).  The 
Manufacturer  Analysis  Model  consists 
of  13  modules.  The  module  which 
estimates  the  impact  of  standards  on 
total  industry  net  present  value  is 
version  1.2  of  the  Government 
Regulatory  Impact  Model  (GRIM),  dated 
March  1. 1993.  which  was  developed  by 
the  Arthur  D.  Little  Consulting 
Company  (ADL)  under  contract  to 
AHAM.  the  Gas  Appliance 
Manufactxirers  Association  (GAMA). 
and  the  Air-Conditioning  and 


Refiigeration  Institute  (ARI).  (See  TSD, 
Appendix  C  for  more  details.) 

Commenting  on  the  1995  Proposed 
Rule,  AHAM.  Sub-Zero  and  GEA 
criticized  the  methodology  and 
analytical  models  used  to  assess 
standards.  These  comments  raised 
concerns  about  the  determination  of  the 
impact  of  standards  on  manufacturers, 
particularly  the  way  the  E)epartment 
used  the  GRIM  developed  by  industry, 
and  the  failure  to  consider  the  impact  of 
multiple  DOE  and  other  agency 
regulations.  Sub-Zero  requested  that 
DOE  reassess  the  method  used  to 
determine  the  burdens  that  future 
standards  will  place  on  small 
companies.  (AHAM.  No.  207  at  2-4; 
Sub-Zero,  No.  209  at  3.  4;  and  GEA,  No. 
212  at  1.  2). 

In  implementing  the  Process  Rule,  the 
Department  is  now  undertaking  a 
review  of  the  manufactiuing  impact 
analysis  model  and  methodologies.  In 
developing  its  new  methodology,  the 
Department  will  take  into  account  the 
comments  received  concerning  its 
methodology.  However,  while  DOE  is 
committed  to  improving  these  analytical 
tools.  DOE  believes  the  results  of  the 
Department's  manufacturer  impact 
analysis  on  the  1995  Proposed  Rule 
reasonably  reflect  the  likely  impact  of 
new  refrigerator  standards.  The  analysis 
shows,  for  example,  significant  drops  in 
short-run  return  on  equity  for  the  higher 
standard  levels,  which  is  consistent 
with  manufacturers'  claims.  Moreover, 
notwithstanding  their  comments 
concerning  the  manufacturer  impact 
analytical  method,  manufacturers,  in  the 
Joint  Comments,  concluded  that  the 
proposed  standard  levels  were 
economically  justified  and.  in  more 
recent  comments,  expressed  support  for 
the  approach  taken  in  this  final  rule. 
(Joint  Comments,  No.  49  at  22; 
Frigidaire,  No.  316:  GEA.  No.  317; 
Maytag,  No.  318;  Whirlpool.  No.  319; 
Amana.  No.  320). 

Other  than  on  issues  relating  to  the 
status  of  alternative  blowing  agents, 
there  have  been  neither  significant 
technological  changes  nor  significant 
changes  in  the  market  since  the  Joint 
Comments  were  received  and  the  1995 
Proposed  Rule  was  published. 
Therefore,  the  Department  believes  the 
analysis  found  in  the  1995  Proposed 
Rule,  the  TSD  for  the  Prop<Med  Rule 
(with  updated  chapters)  and  the  Joint 
Comments  are  a  sound  basis  for 
promulgating  this  final  rule. 
Developments  relating  to  substitute 
blowing  agents,  and  the  impact  of  these 
developments  on  manufacturer  costs  are 
discussed  below. 

b.  Phaseout  of  HCFC-141b.  Many  of 
the  manufacturers'  written  or  oral 


comments  on  the  1995  Proposed  Rule 
asked  that  the  Department  take  into 
account  the  ciunulative  burden  of  DOE's 
new  energy  efficiency  standards  and 
EPA's  regulations  banning,  as  of  January 
1,  2003,  the  manufacture  and  import  of 
HCFC-141b.  the  blowing  agent 
currently  used  in  the  production  of  the 
insulation  in  refiigerators.  In  the 
preamble  to  the  Process  Rule,  with 
respect  to  refiigerators,  DOE  stated  that 
it  "expects  to  consult  further  with 
interested  parties  to  determine  whether 
it  is  appropriate  to  make  alterations  to 
the  proposed  standards  to  take  into 
accoimt  the  interaction  between  the 
revised  efficiency  standards  and  Clean 
Air  Act  and  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  regulations  relating  to  the 
manufacture  of  HCFCs."  61  FR  at  36980. 
The  1996  Reopening  Notice  expressly 
sought  comment  on  the 
interrelationship  between  these  two 
regulatory  actions,  the  resulting  impact 
on  manufacturers,  and  the  possible 
means  for  mitigating  any  adverse 
impacts.  There  are  three  major  areas  of 
concern  regarding  the  phaseout  of 
HCFC-141b:  the  thermal  performance  of 
the  replacements;  the  date  by  which 
sufficient  quantities  of  the  replacement 
would  be  available;  and  the  impact  of 
both  regulations  on  the  development 
and  manufacture  of  new  refrigerators. 

i.  Thermal  Performance  of  HCFC- 
141b  Replacements.  Based  on  a 
recommendation  in  the  Joint  Comments, 
the  Department's  1995  Proposed  Rule 
proposed  new  product  classes  for 
refiigerator  products  made  without 
HCFCs.  To  allow  for  the  presumed 
energy  penalty  of  replacements  for 
HCFC-141b,  DOE  proposed  a  10  percent 
relaxation  of  the  otherwise  applicable 
standards  for  HCFC-free  products  for  a 
period  of  six  years  after  the  effective 
date  of  the  new  standards.  The  Joint 
Comments,  which  were  developed  in 
1994  and  reflect  information  on  blowing 
agents  available  at  the  time,  stated  that: 
"all  non-chlorinated  substitutes 
available  to  replace  HCFC-141b  are 
expected  to  be  a  minimum  10%  less 
energy  efficient."  (Joint  Comments,  No. 
49  at  12). 

In  the  1996  Reopening  Notice,  the 
Department  sought  additional 
information  on  replacement  blowing 
agents  because  of  the  relevance  of  such 
information  to  the  rulemaking  effective 
date  and  standard  levels.  AHAM 
submitted  a  report  summarizing  the 
research  of  the  Appliance  Research 
Consortium  (ARC)  on  foam  blowing 
agents  which  indicates  that  a  foam 
blowing  agent,  hydrofluorocarbon 
(HFC)-245fa  (1,1 ,1,3,3- 
pentafluoropropane),  is  able  to  produce 
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insulating  foams  with  a  thermal 
efficiency  comparable  to  HCFC-141b. 
The  ARC  report  included  the  results  of 
refiigerator  cabinet  tests  which  foimd 
that  units  using  HFC-245fa  insulation 
averaged  only  0.9  percent  more  energy 
usage  than  comparable  units  using 
HCFC-14lb.  (AHAM.  No.  237. 
Attachment  3). 

ii.  HFC-245fa  Availability.  HFC- 
245  fa  cannot  be  used  in  refrigerators 
until  the  blowing  agent  is  added  to 
EPA's  Significant  New  Alternatives 
Policy  (SNAP)  Hst.  This  inclusion  is 
dependent  on  the  results  of  several 
toxicity  tests  and  could  occur  during 
1997.  A  90-day  toxicity  test  ended  in 
August  1996  and  the  results  raised  no 
significant  concerns.  Based  on  these 
results  and  results  of  other  tests,  the 
likely  producer  of  the  chemical, 
AlliedSignal,  will  decide  whether  to 
petition  EPA  to  have  HFC-245fa  added 
to  the  SNAP  list.  EPA  has  indicated  that 
it  is  prepared  to  initiate  the  necessary 
regulatory  process  to  determine  whether 
to  allow  commercialization  of  HFC- 
245fa  as  soon  as  a  manufactiuer 
petitions  the  Agency.  Based  on  early 
information  about  the  physical  and 
toxicological  performance  of  HFC- 
245fa,  EPA  believes  regulatory  approval 
will  be  granted.  (EPA,  No.  301  at  1,  2). 

In  addition  to  the  toxicity  tests. 
AlliedSignal  also  has  performed  a  gas 
migration  test  using  foam  board 
insulation  made  with  HFC-245fa. 
Comparatively  little  migration  has 
occurred  (less  than  the  migration  of 
HCFC-141b  under  similar  conditions). 
An  AHAM-sponsored  food  transfer  test 
performed  by  an  independent  laboratory 
(Hazelton)  should  be^  in  the  siunmer 
of  1997,  with  refrigerator  results 
available  in  the  fall  of  1997,  and  freezer 
results  due  toward  the  end  of  1997. 

Although  the  chemical  %vill  not 
require  Food  and  Drug  Administration 
(FDA)  approval,  these  studies  are  likely 
to  be  reviewed  by  an  independent  panel 
of  experts  to  decide  whether  the 
chemical  would  likely  meet  the  FDA's 
Generally  Regarded  As  Safe  (GRAS) 
requirements.  This  process  should  be 
completed  by  the  end  of  1997. 
(AlliedSignal,  No.  266  at  1). 

While  there  are  still  some 
uncertainties  associated  with  HFC- 
245fa,  AlhedSignal  has  indicated,  based 
on  favorable  test  results,  that  it  expects 
to  b^in  commercial  production  of 
HFC-245fa  in  1999  and  to  expand  its 
availability  in  early  2000  by  starting 
production  at  a  new  focility.  As  of 
February  1997,  AlliedSignal  expected 
appliance  manufacturers  to  begin 
converting  to  HFC-245fa  as  early  as 
1999  and  to  complete  their  conversion 


before  the  end  of  2000.  (AlliedSignal, 
No.  314,  at  4). 

iii.  Cumulative  Burden  frt>m  Multiple 
Government  Regulations.  During  1995 
and  1996,  prior  to  the  availability  of  the 
positive  test  results  on  HFC-245fa, 
many  manufacturers  expressed  concern 
about  the  ciunulative  regulatory  burden 
of  revised  efficiency  regulations  and 
EPA's  ban  on  the  production  of  HCFC- 
141b  as  of  2003.  They  argued  that 
imposing  new  efficiency  standards  in 
2000  would  force  manufacturers  to 
redesign  their  products  and  processes 
twice,  once  in  1999,  in  order  to  meet  the 
new  efficiency  standard,  and  a  second 
time  in  2002,  to  accommodate  a  new 
insulation  blowing  agent.  Manufacturers 
believed  then  that  the  replacement  for 
HCFC-141b  was  likely  to  have 
significant  impacts  on  thermal 
efficiency  and  product  design,  and 
could  also  involve  significant 
manufactiuing  process  changes. 

Maytag,  GEA  and  Frigidaire  expressed 
concerns  about  the  availability  of  HCFC- 
fr«e  foams.  GEA  stated  that  it  appeared 
unlikely  that  HFC-245fe  would  be 
proven  safe  and  made  available  in 
sufficient  quantities  before  2002.  (GEA, 
No.  212  at  2).  AHAM  stated  that  even 
if  the  commercial  sale  of  HFC-245fa 
began  in  1999  or  2000,  there  might  not 
be  sufficient  production  for  the  entire 
refrigerator  (and  building  insulation) 
industry.  (AHAM,  No.  268  at  3). 

As  a  result  of  these  concerns,  the 
Department  carefully  considered  the 
interrelationship  between  these  two 
regulatory  actions.  To  try  to  mitigate  the 
effects  of  new  energy  efficiency 
standards  for  refiigerator  products  and 
the  phaseout  of  HCFC-141b,  the 
Department  evaluated  a  number  of 
different  combinations  of  effiective  dates 
and  standard  levels  for  HCFC-14lb 
products  and  for  HCFC-free  products.  In 
the  1995  Proposed  Rule,  the  Department 
proposed  separate  classes  for  HCFC  and 
HCFC-fi«e  products  with  10  percent  less 
stringent  standards  for  the  HCFC-free 
products.  In  the  1996  Reopening  Notice, 
the  Department  presented  for  comment 
seven  possible  adjustments  to  the 
standards  levels  and  effective  date, 
including  the  two-tier  option  proposed 
in  the  1995  Proposed  Rule.  In  the 
Reopening  Notice,  the  Department 
specifically  requested  input  on  the 
question  of  whether  significant  cost 
savings  would  result  from  having 
standards  take  effect  at  the  same  time  as 
the  EPA  ban  on  the  manufacture  of 
HCFC-141b.  The  Department  also 
requested  more  information  on  the 
candidate  substitutes  for  HCFC-141b. 

Public  comment  on  these  various 
proposals  was  split,  with  Whirlpool, 
Marvel  Industries,  the  Northwest  Power 


Planning  Council  (NPPC),  U-Line,  CEC, 
NASBO,  ACEEE,  NRDC  and  other 
commenters  expressing  continued 
strong  support  for  the  standards  as 
proposed  in  the  1995  Proposed  Rule. 
(Whirlpool.  No.  208  at  3;  Marvel 
Industries,  No.  261  at  1;  NPPC,  No.  210 
at  1;  U-Line,  No.  211  at  2;  ACEEE  and 
NRDC,  No.  214  at  2;  CEC,  No.  215  at  1; 
and  NASEO,  No.  216  at  1):  Amana, 
Frigidaire,  (^A  and  Maytag  supported  a 
new  standard  in  2003,  in  wder  to  allow 
them  to  make  the  product  and  process 
changes  necessary  for  meeting  a  new 
standard  simultaneously  with 
introducing  a  substitute  for  HCFC-141b. 
(Amana.  Frigidaire.  GEA,  and  Maytag, 
No.  290,  at  1). 

In  response  to  the  1996  Reopening 
Notice,  manufiacturers,  energy  efficiency 
advocates,  the  EPA  and  others  provided 
additional  information.  The  Department 
received  conunents  which  more 
specifically  addressed  the  growing 
likelihood  that  HFC-245fB  would  be  the 
chosen  substitute  for  HCFC-141b. 
ACEEE  and  NRDC  claimed  that  there 
was  now  evidence  that  by  the  2003 
phaseout  date  for  the  manufacttire  of 
HCFC-14lb,  alternative  blowing  agents 
would  be  available  with  no  energy 
penalty.  If  the  Department  were 
significantly  delayed  in  publishing  a 
final  rule.  ACEEE  and  NRDC 
recommended  reconsidering  the  issue  of 
less  stringent  standards  for  HCFC-free 
products.  (ACEEE  and  NRDC,  No.  206  at 
7-9).  Several  commenters  stated  that 
current  information  indicated  that  the 
next  generation  HFC's  being  tested  will 
be  viable  alternatives  with  minimal 
impact  on  energy  consumption  and  cost 
(EPA,  No.  250  at  4;  GEA,  No.  317; 
Whirlpool,  No.  319). 

Amana,  Frigidaire.  Maytag  and  CSA 
stated  that  switching  to  HCFC 
substitutes  as  early  as  2000  was  not 
technically  feasible,  given  what  is 
known  about  the  time  line  for  testing 
and  production  of  HFC-245fa.  They 
asserted  that  toxicity  testing  might  not 
be  completed  imtil  2001,  that  the 
transition  of  manufacturing  fecilities  to 
produce  the  substitute  would  take 
additional  time,  and  that  chemical 
manufacturers  might  not  be  able  to 
provide  adequate  suppUes  of  the 
substitute  product  to  all  appliance 
companies  on  a  timely  basis.  (Amana, 
Frigidaire.  Maytag  and  GEA,  No.  265  at 

1). 

These  manufacturers  commented  that 
the  HCFC  substitute  could  affect  the 
fundamental  design  and  manufacture  of 
refiigerators.  In  particular,  if  the 
substitute  is  not  a  "drop-in,"  an 
additional  redesign  of  refiigerator 
products  may  be  required.  They  further 
commented  that  while  the  lar^gest 
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manuEKturen  may  be  able  to 
acconunodate  the  investment  in 
multiple  redesigns,  other  manufacturers 
cannot  afford  the  added  costs  associated 
writh  over-designing,  under-designing  or 
misKlesigning  for  double  digit  efficiency 
improvements  without  first  Knowing 
what  the  HCFC  replacement  will  be. 
(Amana.  Frigidaire,  Maytag  and  GEA, 
No.  265  at  1). 

Information  submitted  by 
manuCacturers  reflected  varying  views 
on  the  likely  incremental  costs  if 
products  needed  to  be  redesigned  twice 
in  a  three  year  p>eriod  (once  in  2000  and 
again  in  2003).  Maytag  stated  that  when 
the  HCFC-141b  ban  and  the  imposition 
of  new  energy  efficiency  standards  are 
separated  in  time,  engineering  changes 
will  occur  at  each  stage,  requiring 
considerable  resources  each  time,  and 
the  possibility  of  ma)or  capital 
investments.  (Maytag,  No.  233,  ft  2). 
Frigidaire  stated  that  the  incremental 
cost  of  two  redesigns  versus  a  single 
redesign  between  the  present  time  and 
2003  is  substantial  for  smaller 
manufacturors.  (Frigidaire,  No.  232  at  5). 
Whirlpool  stated  that  if  HFC-245fa  or  a 
comparable  blowing  agent  tvith  no 
significant  energy  penalty  is  available, 
then  the  degree  of  redesign  needed  will 
be  minimal.  No  product  changes  would 
be  required,  although  some  companies 
might  choose  to  make  minor  design 
changes  and/or  change  liner  material  to 
obtain  competitive  cost  advantages.  - 
Whirlpool  commented  that  the  factory 
investments  for  ccmversion  to  HFC- 
245iiB  will  be  zero  to  a  few  hundred 
thousand  dollars.  (Whirlpool,  No.  244, 
at  3). 

Based  on  the  positive  results  of  recent 
toxicology  tests,  and  the  statements  of 
Allied  Signal,  the  EPA  and  others,  DOE 
has  concluded  that  it  is  likely  that  the 
chosen  substitute  for  HCFC-141b  will 
be  HFC-245fiB,  or  another  blowing  agent 
with  comparable  characteristics,  and 
that  such  a  substitute  will  be  available 
for  use  in  the  manufactiue  of 
refirigerators  prior  to  the  2003  phase  out 
date  for  the  production  of  HCFC-141b. 
(Allied  Signal,  No.  314;  EPA,  No.  250). 
Fiulhennore,  the  results  of  recent  tests 
conducted  by  ARC  show  that  there  is 
likely  to  be  little  or  no  energy  penalty 
associated  with  the  use  of  HFC-245fa. 
(AHAM,  No.  237.  Attachment  3  at  9). 
Allied  Signal  reported  that  foams 
produced  %vith  HFC-245fa  age  at  a 
slower  rate  than  foams  produced  with 
HCFC-14lb  at  all  temperatures  tested. 
Therefore,  the  thermal  conductivity  of 
HFC-245fa  blown  foams  is  superior  to 
that  of  HCFC-141b  foams  after  several 
weeks  of  aging.  (Allied  Signal,  No.  267 
at  8-9).  As  noted  by  Whirlpool,  HFC- 
245£a  is  less  corrosive  than  HCFC-141b 


which  may  result  in  some  cost  savings 
to  the  industry  because  manufacturers 
will  not  need  to  use  an  inner  liner  or 
may  be  able  to  use  a  lower  cost  liner 
material.  (Whirlpool,  No.  244  at  3). 
Because  of  the  comparability  of  HFC- 
245fa  to  HCFC-141b,  the  E)epartment 
believes  that  only  minor  changes  in 
refrigerator  design,  not  a  complete 
redesign,  will  be  required  to  convert  to 
the  new  blowins  agent. 

DOE  has  carenJly  considered  all 
comments  on  the  impact  of  amended 
energy  efficiency  standard  levels  on 
manufacturers.  Based  on  the 
information  in  the  record  about  the 
characteristics  of  HFC-245fa  and  its 
likely  schedule  of  availability,  DOE 
believes  it  is  no  longer  necessary  to 
retain  the  second  tier  standard  for 
HCFC-free  product  classes,  as  proposed 
in  the  1995  Proposed  Rule. 
Consequently,  this  rule  establishes  a 
single  tier  of  efficiency  standards  at  the 
levels  corresponding  to  the  Tier  1 
standards  in  the  1995  Proposed  Rule. 
This  approach  is  supported  by  recent 
comments  from  Frigidaire.  GEA, 
Majrtag,  Whirlpool,  Amana,  energy 
conservation  advocates,  states  and 
utilities.  (Frigidaire.  No.  316;  GEA,  No. 
317.  Maytag.  No.  318.  Whirlpool,  No. 
319;  Amana,  No.  320;  NRDC.  ASE, 
ACEEE,  CEC,  Florida  Energy  Office, 
SCE,  and  Oregon  Office  of  Energy, 
PGAE,  No.  321). 

The  Department  recognizes  that  there 
will  be  considerable  costs  associated 
with  the  product  redesign  necessary  to 
meet  the  new  efficiency  standards,  as 
well  as  some  additional  costs  associated 
with  the  conversion  to  a  new  insulation 
blowing  agent,  even  assuming  that  agent 
is  HFC-245fa  or  another  chemical  with 
comparable  characteristics.  In  addition, 
the  redesign  for  meeting  revised 
efficiency  standards  can  be  done  with 
greater  confidence  if  the  substitute 
blowing  agent  is  known  at  the  time  of 
the  redesign.  For  these  reasons,  the 
Department  has  decided  to  give 
manufacturers  14  months  more  than  the 
minimum  of  three  years  from  the  date 
of  publication  until  the  standard 
becomes  effective.  This  will  allow  more 
time  for  the  development  of  HCFC-141b 
substitutes,  and  for  manufacturers  to 
make  design  changes  and  obtain  the 
capital  necessary  to  complete  the 
required  changes.  Furthermore,  because 
of  the  comparability  of  HCFC-141b  and 
HFC-245fa.  DOE  believes  that 
manufacturers  could  choose  to  delay 
their  conversion  to  HFC-245fa  until 
sometime  after  July  1,  2001,  without 
incurring  substantial  additional  costs. 

In  April  1997,  a  number  of  parties 
filed  comments  with  the  Department 
supporting  this  approach  of  setting  an 


effective  date  of  July  1,  2001,  and 
eliminating  the  second  tier  transition 
standard  for  HCFC-6ee  products. 
(Frigidaire,  No.  316;  GEA,  No.  317. 
Maytag,  No.  318,  Whirlpool.  No.  319; 
Amana,  No.  320;  NRDC,  ASE,  ACEEE, 
CEC,  Florida  Energy  Office,  SCE,  and 
Oregon  Office  of  Energy,  PG&E,  No. 
321).  This  approach  is  founded  on  the 
best  current  information  about 
substitutes  for  HCFC-141b.  i.e.,  that 
HFC-245fa  will  receive  the  necessary 
regulatory  approvals,  and  that  Allied 
Signal  will  make  it  available  in 
sufficient  quantities  for  all 
manufacturers  to  use  prior  to  2003. 
However,  given  that  all  testing  on  HFC- 
245fa  has  not  been  completed,  some 
commenters  urged  the  Department  to 
provide  for  appropriate  exception  relief 
for  manufacturers  in  the  event  that 
HFC-245fa  or  comparable  products  do 
not  become  available  to  all 
manufacturers  on  a  timely  basis. 

DOE  recognizes  that  some  uncertainty 
still  exists  about  the  ultimate 
acceptability  of  HPC-245fa  or  other 
comparable  blowing  agents,  as  well  as 
some  uncertainty  regarding  the  timing 
of  commercial  production  of  such  a 
product.  The  results,  to  date,  of  HFC- 
245fa  toxicology  tests  have  generally 
been  positive,  but  the  testing  process  is 
not  likely  to  be  completed  until  late 
1997.  Consequently,  it  is  still  possible 
that  subsequent  tests  will  identify 
unacceptable  risks  associated  with  the 
use  of  this  product  or  that  its 
commercial  availability  will  be  delayed 
beyond  2003.  Under  such  conditions. 
DOE  may  grant  manufacturers  exception 
relief.  Section  504  of  the  Department  of 
Energy  Organization  Act  authorizes 
DOE  to  make  adjustments  of  any  rule  or 
order  issued  under  the  Energy  Policy 
and  Conservation  Act.  consistent  with 
the  other  purposes  of  the  Act,  if 
necessary  to  prevent  special  hardship, 
inequity,  or  unfair  disbibution  of 
burdens.  42  U.S.C.  §  7194(a). 

The  process  established  by  DOE  for 
receiving  and  acting  on  applications  for 
exception  is  set  forth  in  10  CFR  part 
1003,  subpart  B.  Applicants  for  an 
exception  are  required  to  serve  their 
application  on  persons  who  might  be 
adversely  affected  by  the  granting  of  an 
exception,  and  DOE  may  require  or 
provide  additional  notice  of  the 
application.  10  CFR  1003.23.  The 
notices  to  potentially  affected  parties 
would  include  an  invitation  to  submit 
comments  regarding  the  application  to 
DOE  and  any  comments  would  be 
served  on  the  other  identified  parties  in 
the  proceeding.  The  applicant  wouM'be 
provided  an  opportunity  itnespdnd  to 
any  submissions  by  thii^  parties 
relevant  to  the  application.  10  CFR 
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1003.25(a)(1).  After  considering  the 
entire  record,  DOE  would  render  a  final 
decision  and  order.  In  exercising  its 
authority  under  section  504,  DOE  may 
grant  an  exception  from  an  efficiency 
standard  for  a  limited  time,  and  may 
place  other  conditions  on  the  grant  of  an 
exception. 

DOE  will  require  any  application  for 
an  exception  to  provide  specific  facts 
and  information  relevant  to  the  claim 
that  compliance  would  cause  special 
hardship,  inequity  or  the  unfair 
distribution  of  biirdens.  Joint 
applications  would  be  permitted. 
Compliance  with  the  terms  of  this  rule 
could  constitute  special  hardship  for  the 
refrigerator  manufiicturing  industry  in 
the  unexpected  event  that  it  was  shown 
that  HFC-245fa  or  a  comparable  product 
would  not  be  available  as  a  timely 
replacement  for  HCFC-141b  and  the 
unavailability  of  HFC-245fa  or 
comparable  products  prior  to  the 
imposition  of  the  ban  on  the  further 
production  of  HCFC-141b  would 
substantially  increase  the  expected 
manufactiuer  costs  associated  with 
complying  with  this  revised  standard.  In 
such  circumstances,  appropriate 
transition  relief,  as  may  be  needed  to 
address  the  special  hardship,  would  be 
considered.  Any  relief  would  be  crafted 
with  due  consideration  for  the  effects  of 
such  relief  on  com{>etition  in  the 
affected  markets. 

2.  Economic  Impact  on  Consumers 
Including  Life-Cycle  Costs  and  Payback 
Periods 

In  determining  whether  a  standard  is 
edonomically  justified.  EPCA  directs  the 
Secretary  to  consider  the  economic 
impact  on  consimiers.  In  response  to  the 
1996  Reopening  Notice,  over  100 
consiunere  urged  the  adoption  of  the 
standards  as  proposed  in  the  Proposed 
Rule.  These  comments  supported  the 
reduction  in  pollution  which  would 
result  from  the  standards  as  well  as  the 
benefits  to  American  households. 
(Public  Comments.  No.  305). 

To  evaluate  the  expected  economic 
impact  on  consumers,  the  Department 
calculates  the  total  life-cycle  costs  of 
alternate  standard  levels  as  well  as  the 
expected  time  required  to  pay  back  any 
increase  in  the  product's  initial  costs. 
The  expected  payback  period  of  a 
standard  is  calculated  and  often 
referenced  because  it  is  a  commonly 
used  measure  and  also  is  the  basis  for 
the  rebuttable  presumption  created  by 
section  325(o)(2)(B)(iu)  of  EPCA,  42 
U.S.C.  6295(o)(2)(B)(iii). 

The  life-cycle  cost  to  consumers  is  the 
sum  of  the  purchase  price  and  the 
operating  expense  discounted  over  the 
lifetime  of  the  appliance.  Installation 


and  maintenance  costs  are  elements  of 
life-cycle  cost  but  are  not  significant  for 
refrigerator  products.  The  change  in  life- 
cycle  costs  resulting  from  any  new 
standards  is  considered  by  the. 
Department  to  be  the  best  measiue  of 
the  effect  of  proposed  standards  on 
consumers.  This  is  quantified  by  the 
difference  in  the  lifencycle  costs  for  the 
average  consumer  with  and  without 
revised  standards  for  the  analyzed 
refrigerator  classes. 

The  life-cycle  cost  was  calculated  for 
each  class  for  the  range  of  efficiencies 
considered  in  the  Engineering  Analysis, 
using  a  real  consumer  discoimt  rate  of 
6  percent.  The  purchase  price  is  based 
on  the  factory  costs  in  the  Engineering 
Analysis  and  includes  a  factory  marinip 
plus  distributor  and  retailer  markups. 
The  Department  believes  that  its 
analysis  represents  the  worst  case 
scenario  for  consumera  in  that  it 
assumes  an  incremental  increase  in  the 
purchase  price  based  on  the  costs 
associated  with  improving  efficiency.  In 
the  marketplace,  manufacturers  may 
offset  some  or  all  of  this  cost  increase 
by,  for  example,  making  material 
substitutions  or  increasing  productivity. 
(Whirlpool,  No.  208  at  2,3).  DOE  does 
not  attempt  to  predict  the  consumer 
benefits  of  such  non-energy  changes 
which  are  part  of  an  on-going  product 
improvement  process. 

Energy  Market  &  Policy  Analysis,  Inc. 
(EM&PA)  commented  that  the  economic 
analysis  issued  by  DOE  in  its  TSD  is 
based  on  outdated  and  invalid 
assimiptions  about  potential  energy 
costs.  EM&PA  commented  that  all 
calculations  of  life-cycle  costs,  payback 
periods,  and  consumer  energy  cost 
savings  in  the  TSD  are  based  on 
unrealistically  high  estimates  of  future 
energy  (particularly  electricity)  prices. 
(Q^&PA,  No.  229  at  3). 

The  piuchase  price  and  operating 
energy  expense  of  each  standard  level 
based  on  the  1994  A£0  are  presented  in 
Chapter  4  (Consumer  Impacts)  of  the 
original  TSD.  Tlie  Etepartment  is 
committed  to  iising  the  most  recent 
available  AEO  forecasts.  The  annual 
operating  cost  for  standard  level  1  has 
been  updated  based  on  the  lower  1997 
AEO  energy  prices.^  (See  updated 
Chapter  4  of  Uie  TSD.)  The  1997  AEO 
forecast  of  electricity  prices  in  2000  is 
12.7  {>ercent  lower  than  the  1994 
forecast. 

Moreover,  DOE  has  analyzed  life- 
cycle  costs,  payback  periods,  cost  of 
conserved  energy,  energy  savings,  and 

>  Annual  eneigy  cost  i>  the  product  of  annual 
energy  use  times  $0.08S8/kWh.  This  electricity 
price  comes  fnm  the  1997  AEO  price  projection. 
(Sec  S.1.4.  "Residential  Energy  Prices."  of  updated 
TSD  Chapter  5). 


Other  metrics  using  a  range  of  energy 

f trices.  Life-cycle  costs  for  the  standard 
evel  of  today's  final  rule  were 
calculated  for  the  following  sensitivity 
cases:  low  state  electricity  prices,  high 
state  electricity  prices,  high  equipment 
prices,  low  equipment  prices,  the 
combination  of  low  state  electricity 
prices  and  high  equipment  prices,  and 
the  combination  of  high  state  electricity 
prices  and  low  equipment  prices. 
Resxilts  are  shown  in  updated  TSD 
Chapter  4.  The  Department  is 
committed  to  using  such  analyses  in 
future  rulemakings.  (Section  11(e)  of  the 
Process  Rule). 

As  a  complement  to  energy  price 
sensitivities,  the  Department  calculates 
the  cost  of  conserved  energy  (CCE)  for 
standards  under  consideration.  The  CCE 
is  the  increase  in  purchase  price 
amortized  over  the  lifetime  energy 
savings  of  the  appliance.  The  advantage 
of  the  CCE  approach  is  that  it  does  not 
require  assiunptions  about  future  energy 
prices  because  it  uses  only  the  purchase 
expense  of  the  efficiency  measure  and 
the  expected  energy  savings.  The 
consumer  will  b«iefit  whenever  the  cost 
of  conserved  energy  is  less  than  the 
energy  price  paid  by  the  consumer  for 
tiiat  end  use.  (TSD,  Sec.  4.4,  p.  4-23) 

AHAM  commented,  "The  IX)E/LBNL 
energy  analysis  indicates  that  standard 
levels  approximating  those  proposed 
have  paybacks  in  the  3—4  year  category. 
In  fact,  analysis  undertaken  by  AHAM, 
with  the  same. data  LBNL  used, 
indicates  that  for  the  proposed 
standards  levels  the  payback  is  in  the  7- 
8  year  period  for  refrigerator/freezers 
and  11-12  yeare  for  freezera."  (AHAM, 
No.  207  at  2). 

The  payback  period  reported  in  the 
TSD,  using  1997  AEO  energy  price 
forecasts,  is  4.1  years  for  the  top  mount 
auto  defrost  refrigerator-freezer  class 
without  through-the-door  features,  the 
most  popular  class  of  refiigerators,  and 
ranged  from  0.6  to  11.9  yeare  for  other 
elates  of  refrigerator  products.  (See 
TSD.  Chapter  4).  AHAM  provided  no 
explanation  for  the  discrepancy  in 
payback  forecasts,  claimed  no  specific 
errors  in  the  Department's  analysis  and 
provided  insufficient  data  to  enable  the 
Department  to  determine  why  the 
payback  periods  do  not  agree.  The 
Department  calculated  payback  pwiods 
using  both  AEO  1994  and  1997  energy 
prices  and  both  sets  of  payback  periods 
are  shorter  than  AHAM  claims. 

ACEEE  and  NR£)C  noted  that  the  1995 
Proposed  Rule  rejected  standard  level  2 
in  part  because  the  payt>ack  period  at 
this  level  may  be  as  long  as  19  years,  the 
expected  life  of  the  product.  (ACEEE 
and  NRDC,  No.  206  at  6).  Standard  level 
2  was  not  rejected  solely  on  the  basis  of 
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the  payback  period.  The  Department 
also  considered  the  adverse  impact  on 
manuCactuiers  short-run  return  oa 
equity. 

3.  En«gy  Savings 

The  Act  requires  DOE  to  consider  the 
total  profected  energy  savings  that  result 
from  revised  standards.  The  Department 
used  the  Lawrence  Berkeley  National 
Laboratory  Residential  Energy  Model 
(LBNL-REM)  results  in  its  consideration 
of  total  projected  savings. 

a.  Forecast  of  Savings.  The 
Department  forecasts  energy 
consumption  by  using  the  LBNL-REM, 
which  forecasts  energy  consiunption 
over  the  period  of  the  analysis  for 
candidate  standards  and  the  base  case. 
(See  TSD,  Appendix  B  for  a  detailed 
discussion  of  the  LBNL-REM.).  The 
LBNL-REM  projections  depend  on 
estimated  values,  the  most  significant  of 
which  are  the  responsiveness  of 
household  appliance  purchasers  to 
changes  in  residential  energy  prices  and 
consimier  income,  future  energy  prices, 
future  levels  of  housing  construction, 
and  options  that  exist  for  improving  the 
energy  efficiency  of  appliances. 

The  Department's  estimate  of  the 
energy  savings  attributable  to  a  standard 
is  the  difference  between  the  projected 
energy  consumption,  assiuning 
compliance  with  the  candidate 
standard,  and  projected  energy 
consumpti(Hi  under  the  base  case.  The 
calculation  of  the  forecast  energy 
savings  for  today's  rule  differs  in  two 
significant  ways  fit>m  the  original  TSD 
presentation  which  was  the  basis  for  the 
numbers  in  the  1995  Proposed  Rule. 
First,  the  effective  date  of  the  standards 
has  been  changed  from  January  1, 1998, 
to  July  1, 2001.  Second,  the  Department 
is  now  using  the  AEO  1997  energy  price 
forecasts  instead  of  the  AEO  1994 
energy  price  forecasts  which  were  used 
in  the  1995  TSD.  The  cumulative  energy 
savings  of  this  final  rule,  as  shown  in 
updated  chapter  5,  is  6.67  quads  over 
the  period  2000  through  2030.  The 
Department  did  not  receive  any 
comments  aa  the  calciilation  of  energy 
savii^. 

b.  Significance  of  Savings.  Under 
section  325(oK3)(B)  of  the  Act,  42  U.S.C. 
§6295(o)(3)(B),  the  Department  is 
prohibited  from  adopting  a  standard  for 
a  product  if  that  standard  would  not 
result  in  "significant  conservation  of 
energy."  While  the  term  "significant"  is 
not  defined  in  the  Act.  the  U.S.  Court 
of  Appeals  fat  the  D.C  Circuit 
concluded  that  Congress  intended  the 
word  "significant"  to  mean  "non- 
trivial."  Natural  Resources  Defense 
Council  V.  Herrington.  768  F.2d  1355. 
1373  (D.C  Or.  1985).  DOE  has 


determined  that  the  energy  savings  fixim 
this  final  rule  are  significant. 

4.  Lessening  of  UtiUty  or  Performance  of 
Products 

In  establishing  classes  of  products  and 
design  options,  the  Department  tried  to 
eliminate  any  degradation  of  utility  or 
performance  in  the  products  under 
consideration  in  this  rulemaking.  That 
is,  to  the  extent  that  comments  or 
research  showed  that  a  product 
included  a  utiUty  or  performance- 
related  feature  that  inherently  lowers 
energy  efficiency,  a  separate  class  with 
a  different  efficiency  standard  was 
created  for  that  product.  This  is 
consistent  with  the  Joint  Comments 
which  stated  that  "these  standards  were 
chosen  at  a  level  that  provides  for  no 
significant  lessening  of  utility  or 
performance."  (Joint  Comments,  No.  49 
at  23).  No  other  comment  was  received 
on  this  subject. 

5.  Impact  of  Lessening  of  Competition 

The  Act  directs  the  Department  to 
consider  the  impact  of  any  lessening  of 
competition  that  is  likely  to  result  fix>m 
the  imposition  of  the  standards.  It 
further  directs  the  Attorney  General  to 
make  a  determination  of  the  impact,  if 
any,  of  any  lessening  of  competition  and 
to  provide  that  determination  to  DOE 
within  60  days  of  the  publication  of  a 
proposed  rule. 

ha  its  letter  of  April  19, 1996,  the 
Department  of  Justice  (DOJ)  provided  its 
analysis  of  the  standards  proposed  in 
the  1995  Proposed  Rule.  (A  copy  of  the 
letter  containing  the  DOJ  findings  is 
published  in  its  entirety  in  Section  V.) 
DOJ  stated,  "we  caimot  conclude  that 
.  promulgation  of  the  proposed  rules  is 
likely  to  have  a  substantial  adverse 
effect  on  competition  in  the  market  for 
those  products.  While  the  rules  may 
result  in  some  changes  in  the  product 
mix  offered  by  some  manufacturers,  and 
may  result  in  the  discontinuation  of 
certain  models  of  each  of  the  products, 
the  available  evidence  does  not 
demonstrate  that  competition  in  these 
markets  likely  would  be  substantially 
afiiected  by  the  proposed  rules." 

DOJ  expressed  some  concern 
regarding  the  cumulative  effect  of  the 
proposed  energy  conservation  standards 
and  EPA's  ban  on  the  manufecture  and 
import  of  HCFC-141b.  DOE  reopened 
the  comment  period  on  August  12, 
1996,  in  order  to  obtain  additional 
information  and  views  on  these  issues. 
As  a  resuh  of  the  reopening,  DOE 
obtained  information  about  the 
availability  of  subsdtutes  for  HCFC 
blowing  agents  which  shows  thoe  is 
likely  to  be  less  economic  impact  on 
manufacturers  from  the  conversion  to 
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HCFC-l'41b  substitutes  than  anticipated 
at  the  t^e  of  the  DOJ  analysis.  As 
discussed  in  Section  n.B.l.b.  of  this 
Supplementary  Information  section, 
research  conducted  by  a  consortimn  of 
refrigerator  manufacturers  shows  that 
HFGT245fa  (or  a  similar  substance)  is  a 
likely  substitute  for  HCFC-141b,  and 
that  use  of  HFC-245fa  is  not  expected 
to  require  major  product  redesign. 
Moreover,  the  change  in  effective  date 
further  addresses  the  DOJ  concerns 
about  the  proposed  rule. 

Representatives  of  several 
manufacturers  argued  that  DOE  is 
required  to  seek  a  new  determination 
from  DOJ  of  the  impact  on  competition 
of  options  raised  in  the  Reopening 
Notice  before  promulgating  any  final 
rule.  The  Assistant  Attorney  General's 
letter  of  April  19, 1996,  fully  satisfied 
DOJ's  obligations  under  EPCA.  The  Act 
only  requires  the  Attorney  General  to 
make  a  determination  of  the  impact  on 
competition  of  a  proposed  rule.  42 
U.S.C.  6295(o)(2)(B)(ii).  No  provision  of 
EPCA  requires  DOJ  to  convey  its  views 
on  DOE  notices  of  reopening  of  the 
comment  period  or  on  final  rules,  nor 
does  EPCA  require  DOE  to  solicit  views 
frt>m  DOJ  on  those  actions.  DOE 
acknowledges  that  there  may  be 
circumstances  in  which  it  would  be 
advisable,  as  a  matter  of  policy,  for  EXDE 
to  solicit  supplemental  views  from  DOJ, 
but  DOE  sees  no  need  to  do  that  in  this 
proceeding.  Moreover,  E)OJ  was  aware  of 
the  reopening  of  the  comment  period 
but  submitted  no  additional  views  on 
the  impact  on  competition  of  the 
various  options  presented  for  commeijt. 
The  DOJ  views  in  this  proceeding  are 
contained  in  its  original  April  19. 1996. 
analysis. 

6.  Need  of  the  Nation  to  Conserve 
Energy 

Enhanced  energy  efficiency  improves 
the  Nation's  energy  security,  strengthens 
the  economy  and  reduces  the 
environmental  impacts  of  energy 
production.  The  Eiepartment  estimates 
that  over  30  years,  the  revised  standards 
will  save  approximately  6.67  quads 
(7.03  exajoules  (EJ))  of  primary  energy. 

7.  Other  Factors 

EPCA  allows  the  Secretary  of  Energy, 
in  determining  whether  a  standard  is 
econ(Mnically  justified,  to  consider  any 
other  factors  that  the  Secretary  deems 
relevant.  The  estimated  environmental 
benefits  fit>m  today's  final  rule  (based 
on  the  1997  AEO  friel  prices)  are,  over 
the  period  &t)m  2000  to  2030,  a 
reduction  in  emissions  of  NOx  by  1.362 
thousand  tons  (1.501  thousand  short 
tons),  a  reduction  in  emissions  of  CO2 
by  465  Mt  (513  millicm  short  tons)  and 


a  reduction  in  the  cost  of  the  emissicm 
controls  roughly  equivalent  to  the  cost 
of  reducing  SO2  emissions  by  1,545  kt 
(1,703  thousand  short  tons).  (TSD. 
updated  Chapter  5). 

C.  Rebuttable  Presumption  of  Economic 
Justification 

Section  32S(o)(2)(B)(iii)  of  EPCA.  42 
U.S.C  §6925  (o)(2)(B)(iii).  states: 

"If  the  Secretary  finds  that  the 
additional  cost  to  the  consumer  of 
purchasing  a  product  complying  with 
an  energy  conservation  standard  level 
will  be  less  than  three  times  the  value 
of  the  energy  savings  during  the  first 
year,  there  shall  be  a  rebuttable 
presxunption  that  such  standard  level  is 
econcunically  justified." 

If  the  increase  in  the  initial  price  of 
an  appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
constuner  in  energy  savings  in  less  than 
3  years,  then  it  is  presumed  that  such 
standard  is  economically  justified.  This 
presiunption  of  economic  justification 
can  be  rebutted  upon  a  proper  showing. 

The  pay  back  period  for  today's  final 
rule  for  manual  defrt>st  upright  freezers 
is  less  than  3  years.  The  estimated  pay 
back  period  for  the  top  mounted 
automatic  debt>st  refrigerator-freezer 
class,  which  accounts  for  more  than  50 
percent  of  the  sales  of  all  refrigerator- 
freezer  products,  is  4.1  years.  The 
longest  payback  period  for  any  of  the 
product  classes  is  11.9  years  (this  is  for 
refrigerators  with  a  top-mount  freezer 
and  through-the-door  features,  the  least 
popular  of  the  full-size  refrigerator 
classes),  which  is  substantially  shorter 
than  the  product  life.  (Updated  TSD 
Chapter  4.  Sec.  4.2.2). 

m.  Aaalyns 

A.  Product  Classes 

The  Department  is  adding  new 
product  classes  for  compact 
refrigerators,  refrigerator-freezers  and 
freezers.  Formerly,  the  Department 
made  no  class  distinctions  by  size  of 
refrigerator,  so  compact  refrigerators 
were  governed  by  the  same  standards 
(whidb  include  adjiistments  for  volume) 
as  full-size  refrigerators.  The 
Department  is  now  adding  new  product 
classes  for  compact  refrigerators, 
refrigerators-freezers  and  freezers, 
which  includes  products  with  a  total 
volume  of  less  than  7.75  cubic  feet 
(Federal  Trade  Commission/ AHAM 
rated  volume)  and  36  inches  or  less  in 
height.  The  total  energy  consumption  of 
all  compact  refrigerator  products  in  the 
U.S.  is  about  2.5  percent  of  the  total 
energy  consumed  by  all  refiigeratOT 
products.  There  are  only  three  or  four 
energy  savings  options  expected  to  be 


available  for  these  products  by  the  year 
2001.  Because  of  small  producticm 
volumes,  the  impact  of  new  standards 
on  these  manufacturers  is  relatively 
severe.  The  Department  calculates  a  5- 
year  paybadc  period  is  required  to 
recoup  the  consumer  cost  of 
improvements  in  efficiency  at  levels 
only  2  to  3  percent  more  stringent  than 
the  1993  levels.  Given  that  the  compact 
products  have  a  distinct  utility  (i.e.. 
they  serve  a  variety  of  applications  not 
served  by  full  sized  units)  and  the 
limited  efficiency  improvement 
potential  becaiise  of  the  limited  number 
of  design  options  available,  the 
Department  has  concluded  that  compact 
refrigerator  prodiicts  should  be  treated 
difiicffently  from  full  sized  models. 

The  proposal  to  create  new  product 
classes  for  HCFC-free  products  has  been 
dropped,  based  on  information  about 
the  luaely  availability  of  HFC-245fa  as  a 
substitute  blowing  agent 

B.  Standard  Levels 

Sectira  325(o)(2)(A)  of  the  Act 
specifies  that  any  new  or  amended 
standard  the  Department  prescribes 
must  be  designed  to  "achieve  the 
maximum  improvement  in  energy 
efficiency  *  *  *  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified." 

The  figures  dted  in  this  section  are 
found  in  the  TSD  prepared  for  the  1995 
Proposed  Rule  and  the  updated  TSD 
chapters  4  and  5,  which  are 
supplements  to  the  TSD.  The  updated 
TSD  diapters  reflect  two  major  changes 
from  the  original  TSD:  efiiBctive  date  and 
updated  electricity  price  forecasts.  The 
original  TSD  was  prepared  using  energy 
price  forecasts  from  the  1994  AEO.  The 
1997  AEO,  which  forecasts  lower  energy 
prices,  recently  became  available.  The 
impact  of  lower  energy  prices  is  to 
reduce  s(»newhat  the  econcnnic  benefits 
of  standards,  which  is  reflected  in 
increased  ccmsumer  payback  periods 
and  reduced  life-cycle-cost  savings  and 
national  benefits.  Standard  Levels  4,  3. 
and  2  were  rejected  in  the  1995 
Proposed  Rule  using  the  1994  AEO 
price  forecasts  and  the  lower  1997  AEO 
price  forecasts  would  show  somewhat 
smaller  energy  cost  savings  for  the 
rejected  standard  levels.  'The 
Department  did  not  raim  the  TSD 
analysis  f(U'  the  rejected  standard  levels 
based  on  the  1997  AEO  energy  price 
forecasts.  The  calculations  for  Standard 
Levels  4, 3,  and  2  below  are  derived 
from  the  TSD,  and  reflect  AEO  94 
predictions  and  an  effective  date  in 
1998.  For  Standard  Level  1.  the 
Department  did  prepare  revised  TSD 
chapters  using  the  1997  AEO  energy 


price  forecasts  and  the  July  1. 2001, 
effective  date  of  the  standards. ' 

1.  Standard  Level  4 

The  Department  first  considered  the 
max  tedi  level  of  efficiency.  Standard 
Level  4.  max  tech.  would  save  the  most 
energy:  10.0  quads  (10.55  EJ)  for 
refrigerators  (including  refrigerator- 
free^rs)  and  2.0  quads  (2.11  EJ)  for 
freezers  between  1998  and  2030.  In 
order  to  meet  this  standard,  the 
Department  assumes  that  all  refrigerator 
products  would  incorporate  vacuum 
panel  insulation.  The  use  of  vacuum 
panel  insulation  accoimts  for  30  percent 
of  total  energy  savings,  with  increased 
wall  thickness  as  the  only  alternative. 
Vacuum  panel  technology  has 
progressed,  but  there  remain  concerns 
about  manufacturabiUty,  availabiUty, 
reliability,  and  performance.  Vacuum 
panels  are  6  to  10  times  heavier  than 
foam.  The  increase  in  door  weight  may 
cause  the  appliance  to  tip  over  when  the 
door  is  opened.  Also,  current 
production  capabihty  for  vacuum 
panels  is  far  too  small  for  the  projected 
donand.  A  1-inch  increase  in  wall  and 
door  thickness  (a  2-inch  increase  in  the 
side-to-side  dimension)  is  not  a  viable    ^ 
option.  Some  larger  products  already  are 
constrained  by  the  need  to  fit  into 
existing  spaces  and  through  doors  and 
passageways.  Decreasing  interior 
volume  would  sacrifice  product  utility. 
In  addition,  there  are  likely  to  be  some 
groups  of  consiuners  who  would 
experience  net  life-cycle  cost  increases 
compared  to  the  units  they  would  have 
otherwise  pim±ased.  Based  upon  a 
consideration  of  these  factors,  the 
Department  therefore  concludes  that  the 
burdens  of  Standard  Level  4  for 
refrigerators,  refrigerator-freezers  and* 
freezers  outweigh  the  benefits,  and 
rejects  the  standard  level  as  not 
economically  justified. 

2.  Standard  Level  3 

This  standard  level  is  projected  to 
save  8.6  quads  (9.1  EJ)  of  enogy  for 
refrigerators  and  refrigerator-freezers 
and  1.7  Quads  (1.8  EJ)  for  freezers.  While 
this  level  does  not  use  vacuum  panels, 
about  40  pooent  of  the  energy  savings 
for  most  of  the  classes  is  obtained  by 
increasing  the  insulation  values.  There 
is  general  agreement  that  an  increase  in 
the  wall  thickness  is  not  acceptable  for 
many  of  the  larger  models  in  each  class. 
This  level  has  payback  periods  as  high 
as  25.5  years  (longer  than  thetypical  19- 
year  product  life)  and  reduces  estimated 


'Note  that  tlw  analytU  of  Standard  Level  1  in  the 
Propoeed  Rule  aasumed  that  all  ptodacu  met  the 
propoeed  Tier  1  standard*,  thiu  no  adjuatnaant  to 
reflect  the  elimination  of  the  HCFC-bee  claaaea  and 
their  Tier  2  standardt  ia  needed. 
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refrigerate  manufecturer  short-run 
return  on  equity  from  7.3  percent  to  5.8 
percent,  a  reduction  of  20  percent.  For 
freezer  manufacturers,  the  estimated 
shoit-run  return  on  equity  (ROE)  drops 
from  7.3  percent  to  4.7  percent,  a 
reduction  of  more  than  35  percent. 
Based  on  these  considerations,  the 
Department  concludes  that  the  burdens 
of  Standard  Level  3  for  refrigerators, 
refrigerator-freezers  and  freezers 
outweigh  the  benefits,  and  rejects  the 
standard  level  as  not  economically 
justified. 

3.  Standard  Level  2 

This  standard  level  is  projected  to 
save  7.8  quads  (8.2  £J)  of  energy  for 
refrigerators  and  refrigerator-freezers, 
and  1.3  quads  (1.4  EJ)  for  freezers. 
However,  this  level  also  requires  an 
increase  in  insulation  with  a 
corresponding  increase  in  the  wall 
thickness.  Furthermore,  the  payback 
period  may  be  as  long  as  19.0  years,  the 
expected  life  of  these  products.  The 
initial  biutlen  on  the  manufacturere  is 
also  high:  short-run  return  on  equity  for 
manufacturers  of  both  refrigerators  and 
freezers  is  estimated  to  decrease  from 
7.3  percent  to  6.2  percent,  a  reduction 
of  16  percent.  The  Department 
concludes  that  the  burdens  of  Standard 
Level  2  for  refrigerators,  refrigerator- 
freezers  and  freezers  outweif^  the 
benefits,  and  rejects  the  standard  level 
as  not  economically  justified. 

4.  Standard  Level  1 

The  Department  concludes  that 
Standard  Level  1  for  refrigerator 


products,  efliactive  in  July  2001,  and 
without  the  spedel  transition  standards 
for  HCFC-free  products  contained  in  the 
1995  Proposed  Rule,  is  technologically 
feasible  and  economically  justified. 
Over  the  period  from  July  1,  2001-2030, 
Standard  Level  1  is  projected  to  save 
6.18  quads  (6.52  EJ)  for  refrigerators  and 
refrigerator  freezers  and  0.49  quads 
(0.51EJ)  for  freezers.  Technologies 
necessary  to  meet  this  standard  level  are 
presently  available.  The  consumer 
payback  of  this  standard  level  is  4.1 
years  for  the  largest-selling  class  (top 
mount  auto-defrost  refrigerator,  without 
through-the-door  features)  and  no  more 
than  11.9  years  for  any  class.  The  cost 
of  conserved  energy  is  3.7  cent/kWh  for 
the  largest  selling  class,  meaning  that 
this  standard  level  will  benefit 
purchasers  of  this  refrigerator  class  who 
pay  more  than  3.7  oent/kWh  for 
electricity.  Standard  Level  1  is  at  or  near 
the  lowest  life-cycle  cost  for  all  classes 
and  is  expected  to  result  in  a  reduction 
in  life-cycle  cost  of  approximately  $117 
or  9.3  percent  for  the  largest  class.  For 
the  largest  selling  refrigerator  class,  if 
the  lowest  state  energy  i^ce  is 
analyzed,  the  minimum  life-cycle  cost 
point  is  still  at  Standard  Level  1,  and 
consiunere  would  still  benefit. 
Consumers  who  pay  the  high  state 
electricity  price  would  benefit  from  an 
even  higher  standard.  (See  updated  TSD 
Chapter  4). 

According  to  the  TSD  analysis, 
manufacturers'  short-run  return  on 
equity  is  estimated  to  drop  fixim  7.31 
percent  in  the  base  case  to  6.92  percent 
for  Standard  Level  1.  The  long-run  ROE 


at  Standard  Level  1  is  7.36  {lercent,  a 
slight  improvement  from  the  base  ROE 
of  7.31  percent.  In  the  Joint  Comments, 
the  manufacturers  and  others 
recommended  this  standard  level  to 
DOE.  In  the  Joint  Comments,  the  parties 
commented  that  the  negotiation  process 
allowed  for  a  cumulative  assessment  of 
impact  which,  in  turn,  led  to 
adjustments  among  various  product       • 
standard  levels  in  order  to  better 
balance  the  economic  impact  among 
manufacturere.  (Joint  Conunents,  No.  49 
at  14).  The  major  manufacturers  have 
supported  this  standard  level  with  a 
July  2001  effective  date  in  their  recent 
comments.  (Frigidaire,  No.  316;  GEA, 
No.  317,  Maytag,  No.  318,  Whirlpool, 
No.  319:  Amana.  No.  320). 

This  final  rule  will  save 
approximately  the  same  amount  of 
energy  as  would  promulgation  of  the 
rule  proposed  in  the  1995  Proposed 
Rule.  The  energy  savings  lost  by  setting 
a  July  1,  2001,  effective  date  are  offset 
by  the  elimination  of  the  less  stringent 
proposed  standards  for  HCFC-free 
products.  Energy  savings  fit>m  the  1995 
Proposed  Rule  and  this  final  rule  are 
presented  in  Table  2.  The  proposed  rule 
would  have  established  a  two-tiered 
standard  effective  three  years  from  the 
date  of  publication  (May  2000);  the  final 
rule  is  a  single  tier  standard  effective  in 
July  2001.  Two  proposed  rule  scenarios 
are  shown:  the  first  scenario  assumes 
there  are  no  HCFC-free  products  until 
2003;  the  second  scenario  assumes  all 
products  quaUfy  for  the  Tier  2  HCFC- 
fi«e  standard  level  from  2000-2005. 


Table  2.— Cumulative  Energy  Savings  (Quads) 


2000-2010 
2000-2020 
2000-2030 


Two-tiered  Pro- 
posed Rule 
(Tier  2  from 
2003-2005) 


0^ 

3.31 
6.67 


T«M>-tiered  Pro- 
IRule 
Tier  2  from 
-2006) 


0.73 
3.06 
6.41 


Single  tier  Final 

Rule 
(Effective  July  1. 

2001) 


0.81 
3.26 
6.67 


For  all  these  reasons,  DOE  concliides 
that  Standard  Level  1  is  economically 
justified.  The  public  comments  support 
this  conclusion.  Standard  Level  1 
corresponds  to  the  efficiency  levels  in 
the  Joint  Comments  submitted  on  the 
1993  Advance  Notice.  Furthermore,  it 
has  been  supported  by  a  diverse  group 
of  parties  in  recent  comments. 
(Frigidaire.  No.  316;  GEA.  No.  317; 
Maytag,  No.  318;  Whirlpool,  No.  319; 
Amana,  No.  320;  hJRDC,  ASE,  ACEEE, 
CEC.  Florida  Energy  Office,  SCE.  and 
Oregon  Office  of  Energy.  PGAE.  No. 
321). 


C.  Effective  Date 

As  discussed  above,  the  Department 
concludes  that  the  rule  based  on 
Standard  Level  1  should  take  effect  for 
all  classes  of  refrigeratore  on  July  1, 
2001.  This  date,  combined  with  the 
elimination  of  the  HCFC-fi-ee  classes, 
mitigates  concerns  about  adverse 
manufacturer  impacts  while  preserving 
energy  and  consumer  savings 
comparable  to  those  of  the  1995 
Proposed  Rule. 


IV.  Procedural  Requirements 

A.  Envimnmental  Review 

A  Draft  Environmental  Assessment  for 
Proposed  Energy  Conservation 
Standards  for  Refrigerators.  Refrigerator- 
Freezers,  and  Freezers  was  prepared 
pureuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C. 
§§  4321  et  seq..  the  regiilations  of  the 
Council  on  Environmental  Quality.  40 
CFR  parts  1500-1508,  the  Department's 
regulations  for  compliance  with  NEPA. 
10  CFR  part  1021,  and  the  Secretarial 
Policy  on  the  National  Environmental 


Policy  Act  Qune  1994).  Section  V.B.2.  of 
the  Secretarial  Policy  encotirages  the 
Department  to  provide  an  opportunity 
for  interested  parties  to  review 
environmental  assessments  prior  to  the 
Department's  formal  approval  of  such 
assessmoits. 

No  comments  were  received  on  the 
Draft  Environmental  Assessment  that 
was  published  within  the  TSD  that 
accompanied  the  1995  Proposed  Rule. 
The  Department  finalized  the 
Environmental  Assessment  in  January. 
1996.  (DOE/EA-1138).  The  standards  in 
today's  final  rule  differ  slightly  from  the 
Proposed  Rule's  Standard  Level  1, 
resulting  in  slightly  less  energy  savings 
in  the  early  years  of  the  standards.  The 
AEO  1997  emission  factors  are  different, 
and,  therefore,  emission  reductions  are 
correspondingly  changed  from  the  1995 
Profiosed  Rule.  Updated  tables  of 
emission  reductions  were  prepared  for 
today's  final  rule  and  will  be  available 
in  the  Freedom  of  Information  Reading 
Room.  The  environmental  effects  of  this 
final  rule  were  deemed  to  be  not 
significant  for  NEPA  purposes,  so  the 
Department  today  is  issuing  a  Finding  of 
No  Significant  Impact  (FCH4SI). 
published  elsewhere  in  this  issue. 

B.  Regulatory  Planning  and  Review 

Today's  regulatory  action  has  been 
determined  to  be  an  "economically 
significant  regulatory  action"  under 
Executive  Order  12866.  "Regulatory 
Planning  and  Review."  58  FR  51735 
(October  4. 1993).  Accordingly,  today's 
action  was  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget. 

Pursuant  to  E.0. 12866.  DOE  prepared 
a  draft  Regulatory  Analysis.  Six  major 
alternatives  were  identiiBed  by  DOE  as 
representing  feasible  policy  alternatives 
for  achieving  consumer  product  energy 
efficiency.  Each  alternative  has  been 
evaluated  in  terms  of  its  ability  to 
achieve  significant  energy  savings  at 
reasonable  costs  and  has  been  compared 
to  the  effisctiveness  of  the  rule.  60  FR 
37388.  37411  (July  20,  1995).  No  new 
data  has  been  received  concerning  this 
review.  The  draft  Regulatory  Analysis, 
which  was  published  as  a  part  of  the 
TSD,  is  incorporated  herein  as  final. 
Table  R-5  "Expected  Impacts  of 
Program  Alternatives,"  was  updated  for 
this  rule  and  included  with  the  updated 
portions  of  the  TSD. 

AHAM  stated  that  the  Department 
needs  to  improve  the  evaluation  of  non- 
regulatory  means  of  achieving  energy 
savings.  (AHAM,  No.  207  at  7). 
Whirlpool  commented  that  with  the 
reduction  in  rebate  programs.  Whirlpool 


feels  that  there  vnU  be  no  improvement, 
and  probably  some  backsliding  in 
efficiency  without  mandatory  standards 
improvement:  "Standards  are  a  kev 
driver  for  innovaticm  for  improved 
energy  efficiency.  Innovating  for 
improved  efficiency  does  require 
resources.  However,  as  manufacturers 
develop  and  retool  for  energy-efficient 
products  (especially  'clean  weet' 
designs)  they  will  routinely  include 
other  benefits  beyond  energy  efficiency 
(such  as  innovative  features,  cost 
reductions,  and  quality  improvements) 
in  order  to  maximize  the  return  from 
their  investment."  (Whirlpool.  No.  208 
at  2.  3). 

NPPC  stated,  "The  level  of  standards 
proposed  meets  the  department's 
criteria  for  setting  standards.  In 
addition,  we  analyzed  the  level  of 
proposed  standards  from  the 
pers{>ective  of  whether  the  energy 
savings  represented  a  cost-efflBctive 
resoiuce  for  the  Northwest  region, 
instead  of  buying  power  from  the 
electricity  market  or  building  a 
combustion  turbine.  We  found  that  the 
resource  represented  by  making  these 
appliances  more  efficient  was  indeed 
cost-effective  and  represents  over  100 
average  megawatts  of  electricity  savings 
over  the  next  20  yeare.  By  £ar,  the  best 
way  to  secure  these  savings  is  to  adopt 
Federal  standards.  Federal  standards 
give  a  uniform  signal  to  manufacturere 
across  their  entire  national  market,  and 
eliminate  administrative  costs  that 
would  be  incurred  if  utilities  tried  to 
secure  the  savings  through  local 
programs."  (NPPC,  No.  210  at  1). 

ACEEE  and  NRIX!  provided  data  to 
support  the  position  that  for  refrigerator 
products,  "aitemative  means  such  as 
labeling  and  rebate  programs  are  a 
useful  complement  to  standards,  but  are 
not  a  replacement  for  standards."  One 
study  foimd  that  refrigerator  labeling 
produces  an  average  of  1.5  percent 
savings  in  energy  use.  Similarly, 
utilities  have  found  that  rebate  programs 
can  influence  only  40  to  60  percent  of 
purchases.  Market  trends  "support  the 
conclusion  that  standards  will  nave  a 
much  greater  impact  on  new  product 
efficiency  and  energy  savings  than  non- 
regulatory  approaches."  (ACEEE  and 
NRDC.  No.  214  at  10-11). 

Under  the  Process  Rule  policies,  the 
Department  is  committed  to  exploring 
non-regulatory  alternatives  to  standards. 
A  full  discussion  of  the  Department's 
consideration  of  non-regulatory 
alternatives  is  presented  in  the 
"Regulatory  Impact  Analysis"  section  of 
the  TSD.  The  Department  concluded 
that  for  this  rulemaking,  the  energy 
savings  from  a  regulatory  approach 
greatly  exceeded  the  savings  from  any 


non-regulatory  aitemative.  (See  updated 
Table  R.5  "Ejqpected  Impacts  of  Program 
Alternatives"  of  the  Regulatory  Impact 
Analysis.)  The  updated  analysis  shows 
energy  savings  fiiam  voluntary  efficiency 
targets  (the  most  effective  of  the  non- 
regulatory  alternatives)  to  be  3.49  quads 
from  2000-2030.  which  is  significantly 
less  than  the  6.67  quads  of  energy 
savings  predicted  for  today's  rule. 

C.  Unfunded  Mandates  Review 

With  respect  to  a  proposed  regulatory 
action  that  may  result  in  the 
expenditure  by  the  private  sector  of 
$100  million  or  more  (adjusted  aimually 
for  inflation),  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  requires  a  Federal  agency  to 
publish  estiJaaates  of  the  resulting  costs, 
benefits  and  other  effects  on  the 
national  economy.  2  U.S.C  1532  (a),  (b). 
Section  202  of  UMRA  authorizes  an 
agency  to  respond  to  the  content 
requirements  of  UMRA  in  any  other 
statement  or  analysis  that  accompanies 
the  proposed  rule.  2  U.S.C  1532(c). 

The  content  requirements  of  section 
202(b)  of  UMRA  relevant  to  a  private 
sector  mandate  substantially  overlap  the 
economic  analysis  requirements  that 
apply  under  section  325(o)  of  EPCA  and 
Executive  Order  12866.  The 
Supplementary  Information  section  of 
the  notice  of  proposed  rulemaking  and 
"Regulatory  Impact  Analysis"  section  of 
the  TSD  responded  to  those 
requirements. 

DOE  is  obligated  by  section  205  of 
UMRA.  2  U.S.C  1535.  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a  written 
statement  is  required  under  section  202. 
From  those  alternatives,  DOE  must 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
aitemative  that  achieves  the  objectives 
of  the  rule  unless  DOE  publishes  an 
explanation  of  why  a  different 
aitemative  is  selected.  As  required  by 
section  325(o)  of  the  Energy  Policy  and 
Conservation  Act,  this  final  rule 
establishes  energy  conservation 
standards  for  refrigerator  products  that 
are  designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  which 
DOE  has  determined  to  be 
technologically  feasible  and 
econcMnically  justified.  42  U.S.C 
6295(o).  A  full  discussion  of  the 
altematives  considered  by  EKDE  is 
presented  in  the  "Regulatory  Impact 
Analysis"  section  of  the  final  TSD  and 
updated  Table  R.5  "Expected  Impacts  of 
Program  Altematives." 
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D.  Regulatory  Flexibility  Act  Review 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  and  publish  the  analysis  (or  a 
siunmary  thereoO  in  the  Federal 
Regiatw  when  it  publishes  a  general 
notice  of  proposed  rulemaking  required 
by  law.  5  U.S.C.  603.  The  Act  also 
requires  an  agency  to  prepare  a  final 
regulatory  flexibility  analysis  and 
publish  the  analysis  (or  a  simunary 
thereoO  in  the  Federal  Register  when  it 
publishes  a  final  rule.  5  U.S.C.  604. 
These  requirements  do  not  apply  if  the 
agency  certifies,  when  it  publishes  a 
proposed  or  final  rule,  that  the  rule  if 
promulgated  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  In  the  1995  Proposed 
Rule,  the  Department  certified  that  the 
proposed  standard  levels  would  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  No  written 
comments  specifically  addressed  that 
certification. 

Although  IX)E  did  not  prepare  an 
initial  regulatory  flexibility  analysis,  it 
considered  the  potential  economic 
impact  of  the  rule  on  small  businesses 
and  included  provisions  in  the  1995 
Proposed  Rule  and  this  final  rule 
designed  to  minimize  the  burden  on 
manufacturers  of  refrigerator  products 
who  are  small  businesses. 

The  Regulatory  Flexibility  Act  defines 
"small  business"  by  incorporating  the 
definition  of  "small  business  concern" 
in  the  Small  Business  Act.  5  U.S.C. 
601(3).  The  Department  used  the  small 
business  size  standards  pubUshed  by 
the  Small  Business  Administration  to 
estimate  the  number  of  small  businesses 
that  would  be  required  to  comply  tvith 
this  rule.  Small  Business 
Administration,  Final  Rule  on  "Small 
Business  Size  Standards."  61  FR  3280 
(January  31. 1996).  The  size  standards 
are  listed  by  Standard  Industrial 
Qassification  (SIC)  code  and  industry 
description.  To  be  considered  a  small 
business,  a  manufacturer  of  home 
refrigerators  or  freezers,  together  with  its 
affiliates,  may  employ  no  more  than 
1.000  employees.  SIC  Category  3632  (61 
FR  at  3291). 

DOE  examined  the  structure  of  the 
industries  that  would  be  affected  by  this 
rulemaking  to  determine  the  likely 
impact  of  the  rule  on  that  structure. 
Both  the  home  refrigerator  and  freezer 
industries  are  highly  concentrated.  Five 
firms,  none  of  which  is  a  small  business, 
account  for  approximately  95  percent  of 
all  ncm-compiiBct  refrigerator  sales  in  the 
U.S.  Two  firms  account  for  at  least  90 


percent  of  freezer  sales  in  the  U.S.,  and 
neither  firm  is  a  small  business.  Three 
firms,  none  of  which  is  a  small  business, 
account  for  approximately  84  percent  of 
the  sales  of  ccHnpact  refrigerators.*  U- 
Line  and  Marvel,  which  are  small 
businesses,  accoimt  for  6  percent  and  3 
percent,  respectively,  of  compact 
refrigerator  sales.  Otiier  small 
businesses,  such  as  Sun  Frost  and  Sub- 
Zero.  produce  refrigerators  for  niche 
markets. 

In  the  July  1995  Proposed  Rule.  DOE 
proposed  new  classes  of  standards  for 
compact  refrigerators,  refrigerator- 
freezers  and  freezers  after  considering 
the  relatively  small  size  of  the  compact 
refrigerator  manufacturers  and  the 
technological  limitations  on  improving 
the  energy  efficiency  of  compacts.  As 
discussed  in  the  1995  Proposed  Rule  (60 
FR  at  37405-06),  this  approach  was 
recommended  by  the  Joint  Comments 
based  on  several  factors,  including 
technological  constraints  and  the 
limited  research  and  development 
funding  and  capital  resources  available 
to  small  companies.  The  standards  for 
compact  refiigerator  products  proposed 
in  the  1995  Proposed  Rule  would  have 
required  five  percent  less  energy  use 
than  the  1993  standards.  The  compact 
refrigerator  products  standards  in  this 
final  rule  retain  the  1995  Proposed  Rule 
requirement  for  five  percent  less  energy 
use. 

DOE  continues  to  believe  that 
promulgation  of  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  if  after  the  rule  becomes 
effective  DOE  learns  that  such  an  impact 
would  occur,  the  Department  may 
exercise  its  authority  under  section 
325(t)  of  EPCA.  42  U.S.C.  6295(t).  or 
section  504(a)  of  the  DOE  Organization 
Act.  42  U.S.C.  7194(a).  to  grant 
appropriate  relief  to  small 
manufacturers. 

E.  Federalism  Review 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  among  various 
levels  of  government.  52  FR  41685 
(October  30, 1987).  If  there  are  sufficient 
substantial  direct  effects,  the  Executive 
Order  requires  the  preparation  of  a 
Federalism  assessment  to  be  used  in 
decisions  by  senior  policy  makers  in 
promulgating  or  implementing  the 
regulation. 


'Appliance  Magazine,  September  1996. 1995 
Mle«6guf«t. 


The  Act  provides  that  Federal  energy 
efficiency  standards  established  by  the 
Act  or  regulations  promulgated 
pursuant  to  the  Act  preempt  state 
standards  for  such  products.  42  U.S.C. 
§  6297.  This  final  rule  does  not  expand 
the  scope  of  preemption  beyond  that 
resulting  from  the  existing  regulations. 
Thus,  DOE  has  concluded  that  there  is 
no  net  effect  sufficient  to  warrant 
preparation  of  a  Federalism  assessment. 
Moreover,  if  any  such  state  regulations 
are  adopted,  the  Act  provides  for 
subsequent  state  petitions  for  waiver  of 
Federal  preemption. 

F.  "Takings"  Assessment  Review 

4 

DOE  has  determined  pursuant  to 
Executive  Order  12630.  53  FR  8859 
(March  18. 1988).  that  this  regulation 
would  not  result  in  any  takings  which 
might  require  compensation  under  the 
FiMi  Amendment  to  the  U.S. 
Constitution. 

G.  Paperwork  Reduction  Act  Review 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

H.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Qvil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
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determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law.  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

I.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

Consistent  with  Subtitle  E  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  801-808. 
DOE  will  submit  to  Congress  a  report 
regarding  the  issuance  of  today's  final 
rule  prior  to  the  effective  date  set  forth 
at  the  outset  of  this  notice.  The  report 
will  identify  the  final  rule  as  a  "major 
rule"  for  purposes  of  Congressional 
review.  The  Department  also  will 
submit  to  the  Comptroller  General,  and 
make  available  to  each  House  of 
Congress,  the  TSD  and  other  relevant 
information  as  required  by  5  U.S.C.  801. 

V.  Department  of  Justice  Views  on 
Proposed  Rule 

Reproduced  below  is  the  letter 
provided  by  the  Department  of  Justice  to 
DOE  pursuant  to  EPCA  §  325 
(o)(2)(B)(ii).  42  U.S.C.  §6295 
(o)(2)(B)(ii): 
April  19. 1996. 

The' Honorable  Christine  A.  Brvin,  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy,  United  States 
Department  of  Energy,  F(»restal 
Building,  1000  Independence  Ave.,  SW, 
Washington,  DC  20S8S. 
Dear  Ms.  Ervin: 

The  Department  of  Energy  ("DOE")  has 
issued  a  Notice  of  Proposed  Rulemaking 
amending  the  energy  conservation  standards 
for  refrigerators,  refrigerator-freezers  and 
freezers  (60  FR  37368  (the  "proposed  rules"). 
Section  325  of  the  Energy  Policy  and 
Conservation  Act,  as  amended  in  1992  (42 
U.S.Q  629S)  ("the  Act"),  requires  the 
Attorney  General"*  *  *  to  determine  the 
impact,  if  any,  of  any  lessening  of 
competition  likely  to  result  from  the 
proposed  standaidss"  This  letter  constitutes 
the  competitive  iroptact  determination  of  the 
Department  of  Justice  (the  "Department"). 

The  proposed  rules  would  establish  more 
stringent  energy  efRciency  standards  for 
three  types  of  household  appliances — 
refrigerator-freezers  ("refrigerators"), 
compact  refrigerators  and  household  freezers. 
The  proposed  rules  would  require  greater 
percentage  increases  in  energy  efficiency  for 
refrigerators  than  for  the  other  products.  If 
promulgated,  the  new  energy  standards  will 
take  effect  less  than  five  years  before 
regulations  promulgated  by  the 
Environmental  Protection  Agency  prohibiting 
the  use  of  HCFCs  take  effiect  on  January  1, 
2003.  Because  it  may  be  harder  to  meet  the 
new  energy  efficiency  standards  without 
HCFCs,  the  ndes  contain  a  separate  set  of 


standards  for  non-HCFC  products  that  would 
permit  somewhat  greater  energy  use. 

In  order  to  assess  the  likely  impact  of  the 
proposed  rules  on  competition  in  the  sale  of 
refrigerators,  compact  refrigerators,  and 
freezers,  the  Department  examined  the 
structure  of  the  affected  industries  and 
interviewed  manufacturers  and  others  to 
determine  the  likely  impact  of  the  rules  on 
that  strutture.  All  three  industries  are  highly 
concentrated.  Only  five  firms  account  for  95 
percent  of  all  refrigerator  sales  in  the  U.S.; 
two  firms  account  for  at  least  90  percent  of 
freezer  sales  in  the  U.S.;  and  four  firms 
account  for  most  sales  of  compact 
refrigerators.  With  the  possible  exception  of 
compact  refrigerators,  substantial  new  entry 
into  these  markets  in  the  near  future  is 
unlikely. 

In  assessing  the  likely  impact  of  the  rules 
on  competition  the  Department  attempted  to 
determine  whether  the  rules  would  likely 
lead  to  an  increase  in  concentration  in  any 
of  the  markets.  They  could  do  so  in  two 
ways:  first,  by  raising  the  cost  of  appliances 
and  reducing  design  and  feature  choices, 
standards  may  lower  demand.  Second,  if 
standards  impose  costs  on  manufacturers  that 
caimot  be  passed  on  to  consimiers,  they  can 
lower  manufectuirers'  rates  of  return.  Either 
or  both  of  these  effects  could  cause 
manufacturers  to  exit  the  market,  or  to  stop 
making  certain  types  of  products,  thereby 
lessening  competition  and  raising  prices. 

The  proposed  rules  are  largely  identical  to 
the  proposals  ("the  Joint  Comments")  which 
were  formally  submitted  to  DOB  on 
November  15, 1994.  The  Joint  Comments 
were  the  product  of  two  years  of  negotiations 
involving  most  of  the  major  manufacturers  of 
these  appliances,  the  Association  of  Home 
Appliance  Manufacturers  and  a  group  of 
public  utilities  and  environmental 
organizations.  The  parties  stated  in  the  Joint 
Comments  that  it  was  their  beUef  that  the 
standards  would  not  "lead  to  a  likelihood  of 
reduced  competition." 

Some  manu&cturers,  however,  now  tell  the 
Department  their  prior  conclusion  that  the 
rules  would  not  reduce  competition  was 
based  on  an  assumption  that  the  proposed 
standards  would  be  enacted  soon  after  the 
Joint  Comments  were  submitted.  They 
contend  that  the  unanticipated  delay  has 
changed  the  way  that  the  rules  will  afiiact 
them.  Because  the  rules  relating  to  products 
that  utilize  HCFCs  will  be  relevant  only  until 
HCFCs  are  phased  out  in  2003,  the  costs  of 
redesign  and  retooling  needed  to  bring  these 
products  into  complisuace  cannot  be 
amortized  over  as  long  a  product  life  as 
anUcipated.  Thus,  some  manufecturers  have 
stated  that  compliance  with  the  standard  will 
add  substantially  to  their  costs  and  could 
lead  one  or  more  of  them  to  consider 
discontinuing  the  manufacture  of  certain 
sizes  or  types  of  refrigerators. 

Based  upon  information  available  to  the 
Department  in  this  proceeding,  however,  we 
cannot  conclude  that  promulgation  of  the 
proposed  rules  is  likely  to  have  a  substantial 
adverse  effect  on  competition  in  the  markets 
for  these  products.  While  the  rules  may  result 
in  some  changes  in  the  product  mix  ofiered 
by  some  manufecturers.  and  may  result  in  the 
discontinuation  of  certain  models  of  each  of 


the  products,  the  available  evidence  does  not 
demonstrate  that  competition  in  these 
markets  likely  would  be  substantially 
aflected  by  the  proposed  rules. 

The  Department  notes,  however,  that  it 
does  have  some  concerns  about  the 
cimiulative  effects  of  these  and  other  energy 
efficiency  regulations  on  the  markets  for 
refrigerators  and  freezers.  Manufacturers  will 
be  required  to  comply  both  with  the 
proposed  rules  and  the  requirement  for  a 
phaseout  of  the  use  of  HCFCs  by  January  1, 
2003.  There  is  some  evidence  suggesting  the 
previous  round  of  energy  efficiency  rules  for 
freezers  were  a  significant  factor  in  the 
decisions  of  two  firms  to  cease  manufactxire 
of  those  products,  leaving  an  extremely 
concentrated  market  dominated  by  the  two 
remaining  firms.  The  cumulative  effect  of  the 
costs  of  compliance  with  both  DOE  and  EPA 
regulations,  together  with  the  diversion  of 
corporate  attention  and  resources  from 
marketing  efforts,  could  ultimately  have  an 
adverse  impact  on  the  ability  of  some  firms 
to  compete. 

Sincerely, 
Aime  K.  Bingaman, 
Assistant  Attorney  General. 

List  of  Subiects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  D.C.  on  April  23. 
1997. 

Chrittiae  A.  Errin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  n  of  title 
10.  Code  of  Federal  Regulations,  is 
amended  as  set  fbrth  below. 

PART  430-ENERQY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Anlhority:  42  U.S.C.  6291-6309. 

2.  Section  430.2  is  amended  by 
adding  a  definition  for  compact 
refrigerator/refrigerator-freezer/freeter 
to  read  as  follows: 

14302    DeOnWona. 

•  •        •        •        • 

Compact  refrigerator/refrigerator- 
freezer/ freezer  means  any  refrigerator, 
refrigerator-freezer  or  freezer  with  total 
volume  less  than  7.75  cubic  feet  (220 
liters)(rated  volume  as  determined  in 
Appendix  Al  and  Bl  of  subpart  B  of 
this  part)  and  36  inches  (0.91  meters)  or 
less  in  height. 

•  •        •        •        • 

3.  Section  430.32  is  amended  by 
revising  paregraph  (a)  to  read  as  follows: 


Fnderal  "VimmiAm  I  Vol.  82.  Nn.  fli    /  Mnndnv    Anril   OSK    1QQ7   /  Nntinae 


^ailT 


23116         Federal  Register  /  Vol.  62.  No.  81  /  Monday.  April  28,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  81  /  Monday.  April  28,  1997  /  Notices  .       23117 


9430.32    EiMFQy  coiiMiVMdon  >twHl>ni> 


(a)  Fefrigerators/reftig^rator-fTeezers/ 
freezers.  These  standards  do  not  apply 
to  refrigerators  and  refrigerator-fre^rs 
with  total  refrigerated  volume  exceeding 


39  cubic  feet  (1104  liters)  or  freezers 
with  total  refrigerated  volume  exceeding 
30  cubic  feet  (850  liters). 


Product  ciass 


1.  neWgefalois  and  Rethgerator-freezers  wWi  manual  defrost 

2.  neWgeralOf-Fwzer— partial  aulomalic  dalrost 


3.  Rafrigaralor-Freezers— amonwiic  defrost  with  topHnountod  keezer  without  ihrougMhe-door  ice  serv^ 
ice  and  al-relrigeralor»— «ulomalic  defrost 

4.  netHgerate-Ffeezen    automatic  defrost  witti  side-fnounted  freezer  without  ttwough-the-door  ice 


5.  fleWgeraiDi -Freezers— automatic  defrost  with  bottom-mounled  freezer  without  through-the^loor  ice 
sefvioe „ _ 

6.  Refrigerator-freezers— automatic  defrost  with  top-mounted  freezer  with  througf>-th»<loor  ice  service 

7.  Refrigerator-freezers— automatic  defrost  with  side-mounled  Ireezv  vwth  through-th»<Joor  ice  service 

8.  Upright  Freezers  with  iwlanual  Defrost 

9.  Upright  freezers  with  Automatic  Defrost ...._ _ „ „ 

10.  Ctwst  Freezers  and  aa  other  Freezers  except  Corrpact  Freezers „ 

11.  Compact  Refrigerators  and  Refrigerator-Freezers  with  fManual  Defrost „_ 

12.  Compact  Refrigerator-Freezer— partial  autom^ic  defrost „ 

13.  Compact  Refrigerator-Freezers-aiaomalic  defrost  with  top^nounled  freezer  and  compact  aN-refrig- 
I  oeirost _ 


14.  Compact  Refrigerator-Freezers— automatic  defrost  with  side-mounted  freezer 

15.  Compact  Refrigerator-Freezers— automatic  defrost  with  bottom-mounted  freezer 

16.  Compact  Upright  Freezers  with  fManu^  Defrost „ „ 

17.  Compact  Upright  Freezers  with  Automatic  Defrost 

ISl  Compact  Chest  Freezers _ 


Energy  standards  equations  fc>r  maxi- 
mum energy  use 
(kWh/yr) 


Effective 
January  1, 1993 


13.5AV-I-299 
0.48av-t-299 
10.4AV-K398 
0.37av4398 

16.0AV-f366 
0.57av-^366 

11.8AV4501 
0.42AV4«01 

16.5AV+367 

0.58av-»367 

17.6AV+391 

0.62av-f391 

16.3AV4527 

0.58av-fS27 

10.3AV-t-264 

0.368v-t-264 

14.9AV-f391 

0.53av4391 

11.0AV-I-160 

0.39av-^160 

13.5AV-f299* 

0.48av*299> 

10.4AV>398* 

0.37av-f3g6* 

16.0AV-»355* 
0.57av->355> 
11.8AV-f501> 
0.42«+601« 
1S.5AV>367> 
0.58av-^367> 
10.3AV-f264> 
0.36av-f264« 
14.9AV-t^1* 
0.53av>391« 
11.0AV-^160> 
0.39av^160> 


Effective 
July  1.2001 


8.e2AV4^248.4 
0.31av-f248.4 

8.82AV4^248.4 
0.31av-»^248.4 

9.80AVf276.0 
0.35av-«-276.0 

4.91AV4507.5 
0.17av*S07.5 

4.60AV.»459.0 
0.16ev-f459.0 

10.20AV4356.0 
0.36av4356.0 

10.10AV-f406.0 
0.36av-f406.0 
7.55AV+258.3 
0.27av+258.3 

12.43AV.f326.1 
0.44av4326.1 
9.88AV-t-143.7 
0.35av+ 143.7 

10.70AV+299.0 
0.38av-i-299.0 
7.00AV-f39e.0 
0.25av-fS9ei) 

12.70AV«355.0 
0.45av-»855.0 
7.60AV+501.0 
0.27av-K501.0 

13.10AV+367.0 
0.46av-f367.0 
9.78AV+2S0.8 
0.35av-»^250.8 

11.40AV+391.0 
0.40av-f391.0 

10.4SAV-»^152.0 
0.37av-»^152.0 


AV-ToM 
av-Total 
•Appfcabte 
product 


volume,  expressed  in  ft',  as  determined  in  Appendnes  A1  and  81  of  subpart  8  of  this  part 
volume,  expressed  in  Liters. 
^andaidB  fcir  compact  refrigerator  products  manufactured  bekm  July  1,  2001.  Compact  refrigerator  products  are  not 

—  under  the  standards  effective  January  1, 1993. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renetwable  Energy 

Finding  of  No  Significant  Itnpact; 
EiMrgy  Conservation  Program  for 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Finding  of  no  significant  impact 
(FONSI)  for  amended  energy 
conservation  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers. 

8UINIARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended  by  the 
National  Energy  Conservation  Policy 
Act  and  the  National  Appliance  Energy 
Conservation  Act,  and  Uie  National 
Appliance  Energy  Conservation 
Amendments,  prescribes  energy 
conservation  standards  for  certain  major 
household  applitinces,  and  requires  the 
Department  of  Energy  (DOE)  to 
administer  an  energy  conservation 
program  for  these  products.  Based  on  an 
Environmental  Assessment  (EA),  DOE/ 
EA-1138,  DOE  has  determined  that  the 
adoption  of  the  amended  energy 
efficiency  Standard  Level  1  for 
refrigerators,  refrigerator-freezers,  and 
freezers,  as  modified  for  the  Final  Rule, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hinnan  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  Therefore,  an 
environmental  impact  statement  (EIS)  is 
not  required,  and  the  Department  is 
issuing  this  finding  of  no  significant 
impact  (FONSI). 

ADDRESSES:  Copies  of  the  EA  and 
modified  emission  reduction  tables  for 
the  Final  Rule  are  available  from:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Forrestal  Building,  Mail  Station  EE-43, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9127. 
FOR  FURTHER  PROGRAM  INFORMATION 
CONTACT:  Dr.  Barry  P.  Berlin,  Office  of 
Energy  Efficiency  and  Renewable 


Energy  (EE-43),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-0121,  (202) 
588-9127. 

FdR  FURTHER  INFOflMATION  REQAROING 
THE  DOE  NEPA  PROCESS,  CONTACT:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119,  (202)  586- 
4600. 

DESCRIPTION  OF  THE  PROPOSED  ACTION: 
The  action  is  the  establishment  of 
revised  energy  conservation  standards 
for  refrigerators,  refrigerator-freezers, 
and  freezers. 

Environmental  Impacts 

The  EA  evaluates  the  environmental 
impacts  of  a  range  of  new  energy 
conservation  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers.  The 
results  are  presented  for  each  potential 
standard  level.  Each  potential  standard 
level  is  an  alternative  action,  and  the 
environmental  impacts  of  each 
alternative  are  compared  to  what  would 
be  expected  to  happen  if  no  new 
standard  were  adopted,  i.e.,  the  "no 
action"  alternative.  The  amended 
standard  being  finalized  today  is  a  small 
modification  of  one  of  the  standard 
levels  that  had  been  proposed. 

The  main  environmental  concern  is 
emissions  frtim  fossil-fueled  electricity 
generation.  Most  of  the  design  options 
for  this  appliance  product  category 
would  result  in  decreased  electricity  use 
and,  therefore,  a  reduction  in  power 
plant  emissions.  The  proposed 
efficiency  standards  would  generally 
decrease  air  pollution  by  decreasing 
futiue  energy  demand.  The  greatest 
decreases  in  air  pollution  would  be  for 
sulfur  oxides,  listed  in  eqmvalent 
weight  of  sulfur  dioxide,  or  SO2. 
Reductions  of  nitrogen  oxides  and 
carbon  dioxide  would  also  occur,  and 
are  listed  by  weight  of  NOx  and  CO2, 
respectively.  "" 

Although  the  quantity  of  raw 
materials  used  per  appUance  would 
remain  relatively  constant,  in  most 


scenarios  initial  price  increases  frjm 
standards  are  expected  to  reduce 
slightly  the  number  of  appliances  sold, 
which  would  result  in  small  decreases 
in  the  total  amoimt  of  raw  materials 
used.  The  main  effect  of  this  decreased 
appliance  production  would  be  the  SO2 
decreases  from  avoided  fuel  burning  at 
power  plants.  The  environmental 
contribution  from  reduced  steel 
production  is  not  included  in  the 
estimates  for  net  SO2  decreases  resulting 
from  design  changes  in  these  products. 

Although  the  effects  on  particulate 
emissions  related  to  the  standard- 
induced  decrease  in  electricity 
generation  would  be  minor  compared  to 
effects  on  SO2.  NOx,  and  OO2,  any 
reduction  would  possibly  be  beneficial 
to  the  quaUty  of  surface  water.  Since  the 
total  amoimt  of  particulate  emitted 
would  decrease,  it  is  very  likely  that  less 
particulate  would  reach  surface  water. 

Reduction  in  particulate  emissions 
accompanied  by  decreases  in  SO2  and 
NOx  would  have  other  beneficial  effects 
on  the  environment.  The  resultant 
improvement  in  air  quality  and  the 
decreased  potential  for  add  rain 
formation  could  help  improve  the 
qiudity  of  wetlands  and  fish  and 
wildlife  as  well  as  aid  in  the 
preservation  of  historical  and 
archaeological  sites. 

Determination 

Based  upon  the  EA,  DOE  has 
determined  that  the  adoption  of  the 
amended  energy-efficiency  standards  for 
refrigerators,  refrigerator-freezers,  and 
freezers  would  not  constitute  a  major 
Federal  action  significantly  afiiecting  the 
quality  of  the  himian  environment, 
within  the  meaning  of  NEPA.  Therefore, 
an  EIS  is  not  required. 

Issued  in  Washington,  DC,  on  April  23, 
1997. 

Cliristiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Benewable  Energy. 

[FR  Doc.  97-10889  Filed  4-25-97;  8:45  am) 
aajjNQ  oooE  Ma«-«t-» 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvtaHon  Administration 

14CFRPart121 

[Doetol  Na  28471;  AmandnMnt  No.  1M- 
2641 

RM2120-AF08 

Training  and  Qualification 
Requirementa  for  Ctteck  Airmen  and 
nigiit  Inatnictore:  Correction  and 
EdHorfair 


AOBICV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  makes 
corrections  and  minor  editorial  changes 
to  regulations  published  on  June  17, 
1996  (61  FR  30734).  This  amendment 
will  not  impose  any  additional 
restricticms  on  persons  afiiected  by  these 
regulations.  The  final  rule  published  on 
June  17. 1996,  established  separate 
requirements  for  check  ainnen  who 
check  only  in  flight  simulators  and 
flight  instructors  who  instruct  only  in 
flight  simulators,  hi  addition  this  rule 
allows  check  airmen  and  flight 
instructors  to  obtain  all  of  their  flight 
training  in  simulators,  as  opposed  to  the 
current  scheme  in  which  initial  and 
transition  flight  training  must  include 
an  in-flight  element. 
^FECnVE  DATE:  April  28. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Tom 
Toula,  Telephone  (202)  267-3766. 

SUPPLEMENTARY  INFORMATION: 

Backgromid 

On  June  17. 1996,  the  FAA  published 
a  regulation  that  established  separate 
requirements  for  check  airmen  who 


check  only  in  flight  simulators  and 
flight  instructors  who  instruct  only  in 
flight  simulators.  A  reference  to 
§  121.411  in  current  §  121.409(b)(4)  is 
no  longer  appropriate.  Flight  instructor 
qualification  requirements  have  been 
moved  to  new  §  121.412.  This  correction 
will  change  the  reference  in 
§  121.409(b)(4)  to  §  121.412. 

It  was  the  intent  of  this  rule  to  have 
the  requirements  of  §  121.412(e) 
virtually  identical  to  those  in 
§  121.411(e).  Upon  further  review  there 
appears  to  be  a  difference  between 
§  121.411(e)  and  §  121.412(e)  in  that 
§  121.412(e)  prohibits  a  flight  instructor 
who  has  reached  his  or  her  60th 
birthday  from  serving  as  an  instructor. 
By  this  correction,  the  requirements  will 
be  identical.  Under  §  121.413(d).  the  last 
word  of  the  paragraph  was  rendered  as 
"transaction"  instead  of  "transition"  as 
the  FAA  had  specified. 

List  of  Subiects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen. 
Aviation  safiety.  Safety,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Accordingly.  Title  14  of  the  Code  of 
Federal  Regulations  (CFR)  Part  121  is 
amended  as  follows: 

PART  121— OPERATING 
REQUiREMENTS:  DOMESTIC,  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

AadMrity.  49  U.S.C  106(g).  40113, 40119, 
44101.  44701-44702,  and  4470S.  44709- 
44711,  44713.  44716-44717  44722,  44901, 
44901-44904,  44912,  46105. 

2.  Section  121.409  is  amended  by 
revising  paragraph  (b)(4)  (the 
undesignated  paragraph  following 


paragraph  (b)(4)  remains  imchanged)  to 
read  as  follows: 


1121.409    Training  couraes  using  airplane 
simulators  and  ottier  training  devices. 

(b)*  •  • 

(4)  Is  given  by  an  instructor  who 
meets  the  applicable  requirements  of 
§121.412. 

•  •        *        •        • 

3.  Section  121.412  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  121.412    Quamicalionsrniglitinstnjctors 
(airptane)  and  fligtit  instnictors  (simulalor). 

•  •        •        •        * 

(e)  Flight  instnictors  who  have 
reached  their  60th  birthday,  or  who  do 
not  hold  an  appropriate  medical 
certificate,  may  function  as  flight 
instructors,  but  may  not  serve  as  pilot 
flight  crewmembers  in  operations  under 
this  part. 

4.  Section  121.413  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  121.413    Initial  and  transition  training  snd 
cheeking  raquiiements:  Chtk  airman 
(airplane),  citeck  airmen  (simulalof). 

(d)  The  transition  ground  training  for 
check  airmen  must  include  approved 
methods,  procedures,  and  limitations 
for  performing  the  required  normal, 
abnormal,  and  emergency  procedures 

Splicable  to  the  airplane  to  which  the 
eck  airman  is  in  transition. 

•  •        •        •        • 

Issued  in  Washington.  DC,  on  April  21, 
1997. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel,  Regulations 
Division. 
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Memorandum  for  the  Attorney  General 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States  of  America,  including  section  301  of  title  3,  United  States  Code, 
I  hereby  delegate  to  the  Attorney  General  the  functions  concerning  employees 
of  the  Federal  Bureau  of  Investigation  vested  in  the  President  by  section 
101(a)  of  the  Civil  Service  Reform  Act  of  1978  (Public  Law  95-454),  as 
amended  by  the  Whistleblower  Protection  Act  of  1989  (Public  Law  101- 
12),  and  codified  at  section  2303(c)  of  title  5,  United  States  Code,  and 
direct  the  Attorney  General  to  establish  appropriate  processes  within  the 
Department  of  Justice  to  carry  out  these  fiinctions.  Not  later  than  March 
1  of  each  year,  the  Attorney  General  shall  provide  a  report  to  the  President 
stating  the  number  of  allegations  of  reprisal  received  during  the  preceding 
calendar  year,  the  disposition  of  each  allegation  resolved  during  the  preceding 
calendar  year,  and  the  number  of  unresolved  allegations  pending  as  of 
the  end  of  the  calendar  year. 

All  of  the  functions  vested  in  the  President  by  section  2303(c)  of  title 
5,  United  States  Code,  and  delegated  to  the  Attorney  General,  may  be  redele- 
gated,  as  appropriate,  provided  that  such  functions  may  not  be  redelegated 
to  the  Federal  Biu^au  of  Investigation. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  28,  1997 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Food  d»trftxjtion  programs: 
Donation  of  foods  for  use  in 
U.S.  territories  and 
possessions.  arxJ  areas 
under  jurisdk:tior>— 
Disaster  and  detress 
situations:  food 
assistance:  put)lished  2- 
25-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  arxJ 
promulgation;  various 
Stales: 

Maryland;  published  2-25-97 
Ohio;  published  2-25-97 
Oregon;  published  2-25-97 
Virginia;  published  3-12-97 
Washington;  published  2-26- 
97 
^  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigrtafion  of 
a'sas: 

Virginia;  published  3-12-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Louisiana;  pubished  3-25-97 
Hew  YortQ  pifbKshed  3-21- 

97 
Texas;  published  3-21-97 
FEDERAL  ELECTION 

Reports  by  political 
committees: 
Electronic  filing  system; 
campaign  finance  activity 
reports;  transmittal  to 
Congress;  published  4-28- 
97 
FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 
colection  of  checks 
(Regulation  CO): 
Miscellaneous  amendments; 
published  3-24-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 


New  drug  applications— 
Runixin  meglumine 
infection;  published  4- 
28-97 
Gentamicin  sulfate 
solution;  published  4-28- 
97 
Sponsor  name  and  address 
changes— 

Novartis  Animal  Health 
US,  Inc.;  published  4- 
28-97 
Pfwenix  Scientific,  Inc.; 
published  4-28-97 
Food  addttives: 
Polymers — 

1 ,4-t)enzenedicarboxylic 
add,  etc.;  pdbHshM  4- 
28-97 
Human  drugs: 
Current  good  manufocturing 
practice- 
Positron  emission 
tomography 
radnpharrnaceutical 
products;  put)lished  4- 
22-97 
Organization,  functiortt,  and 
authority  delegations: 
Drug  Evaluation  and 
Resean^  Center,  Director, 
el  al.;  published  4-22-97 

INTERIOR  DEPARTMENT 
Surface  Miniitg  Reclametlon 
and  Enforcement  Office 
Permanenet  program  and 

abarxloned  mine  larxJ 

reclamation  plan 

submissions: 

North  Dakota;  published  4- 
28-97 

NUCLEAR  REGULATORY 

Organizatkm,  functions,  aivl 
auttxKity  delegations: 
RegkKi  11  office  telephone 
nurrber  and  address 
change;  published  4-28-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt)ridge  operatkxts: 

Louisiana;  putjUshed  3-27-97 
Tank  vessels: 
Tank  level  or  pressure 
monitoring  devnes  for 
vessels  that  carry  oil; 
published  3-28-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatkxi  and 
operations: 

Check  airmen  arxl  flight 
instructors  in  simulators- 
Separate  training  and 
qualification 

requirements;  correction; 
published  4-28-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agriculture  Marfcsting 

Servics 

Honey  research,  promotion, 
and  consumer  intormation 
order;  comments  due  by  5- 
6-97;  published  3-7-97 

Milk  marketing  orders: 
Eastern  Cotorado; 
comments  due  by  5-8-97; 
pubKshed  4-8-97 

AGRICULTURE 

DEPARTMENT 


Inspection  Servics 
Interstate  transportatkm  of 
animals  and  animal  products 
(quarantine): 
BruceNosis  in  cattle  and 
bisorv- 

State  and  area 
classifications; 
comments  due  t>y  5-5- 
97;  published  3-6-97 
Plant-related  quarantine, 
domestic: 

Asian  kxighomed  beetle; 
comments  due  by  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Foderal  Crop  Insurance 
Corporation 

Crop  insurance  regulatnns: 
Popcorn;  comments  due  by 
5-9-97;  published  4-9-97 
AGRICULTURE 
DEPARTMENT 
Rural  Buslnsss-CoopsratIvs 
Servics 
Girants: 
Rural  venture  capital 
demonstratkxi  program; 
comments  due  t>y  5-9-97; 
published  4-9-97 
AGRICULTURE 
DEPARTMENT 
Rural  Tsls|)lK>ne  Bsnk 
Loan  policies: 
Teleco(T¥nunicalkxn  toan 
program;  policies,  types, 
arxJ  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Rural  Utilltiss  Ssrvics 
Telephorte  k>ans: 
TelecomnfKinications  toan 
program;  poUcies,  types, 
and  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 
COMMERCE  DEPARTMENT 
National  Ocssnic  and 
Atmosphsric  Admlnistrstfon 
Fisiiery  cortservatton  and* 
management 


Alaska;  fisheries  of 
Exclusive  Ecorx)(nc 
Zone- 
Aleutian  Islarxls  shortraker 

and  rougheye  rockfish; 

comments  due  by  5-6- 

97;  published  4-25-97 
Pacific  cod;  comments  . 

due  by  5-5-97; 

published  4-1847 
Magnuson  Act  proviwons 
and  Northeastern  United 
States  fisheries- 
Experimental  fishing 

permit  applicattons; 

comments  due  by  5-9- 

97;  published  4-24-97 
Nortlieastem  United  States 
fisheries — 
Summer  fiounder,  etc; 

comments  due  t>y  5-8- 

97;  published  4-8-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Ocean  salmon  off  coasts 

of  WashinglDn,  Oregon, 

ana  v^amomn; 

comments  due  t/f  5-9- 

97;  publiihed  4-24-97 
Pacific  Coast  groundfish; 

conwnenis  due  t>y  5-5- 

97;  published  3-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 
Bankruptcy: 
Chicago  Board  of  Trade — 
London  Intematwnal 
Financial  Futures  and 
Options  Exchange  Trading 
Link;  datributton  of 
customer  property  rotated 
to  tradng;  comments  due 
by  5-7-97;  pubfished  4-22- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulattons: 
Earned  vakie  management 
systems;  comments  due 
by  5-5-97;  published  3^ 
97 

ENERGY  DEPARTMBIT 
Energy  Efficiency  and 
flsnswBtils  Energy  Offios 
Consumer  products;  energy 
coraervation  program: 
Certificatton  requiremenis 
and  test  procedures— 
Plumt)ing  products  and 
resklential  appliances; 
comments  due  by  5-6- 
97;  published  2-20-97 
Refrigerators  and 
refiigerator-freezers, 
extemaHy  vented;  test 
procedures;  comments 
due  by  5^-97;  published 
4-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
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Locomotives  and  tocombSve 


hearing; 
oommente  due  by  5-8-97; 
puUahsd  4-16-97 
Air  QuaHy  impienwnlation 
ptane;  approval  and 
promuigaiion;  various 


Mbiois;  oonwnentB  due  by  5- 

8-97;  publshed  4-8-97 
Indtana;  comments  due  by 

5-5-97;  publshed  4-3-97 
Mhwesotn,  comments  due 

by  5-9-97;  published  4-9- 

97 
New  Hampshire;  comments 

due  by  5^97;  publshed 

4-9^7 
Utah;  coninents  due  by  ^ 

9-97;  publshed  4-9-97 
Vermont;  oommetts  due  by 

5-9-97;  publshed  4-9-97 

Clean  Air  Act 
Federal  operating  peiiiiits 
program.  Indtan  cour*y 
polcy:  comments  due  by 
&«-97;  publshed  »1-97 


progrsms— 

Arizona;  comments  due 
by  5^47;  published  4- 
4-97 

Harafrtmrn  waste: 


(Ptwse  IV);  data 
avaiabtfty;  Lummenti  due 
by  5-847;  publshed  4-8- 
97 

EQUAL  BiPtOYMENT 
OPPORTUNrTY  OOMMSStON 

Employment  dtocrinination. 
Age  Diacrimimlion  in 
Employment  AcH- 

^7 iiiia«     —  -*  d^Uk^B^M 

Hignis  ana  oaans 
waivers;  cunimei'ilB  due 
by  5-947;  publshed  3- 
10-97 

FEDERAL 


Common  carrier  services; 
SaMMa  oommunicaliona— 

and  government 
spectrum 


due  by  5^-97; 

publshed  4^(-97 

Radk)  services,  special; 

Amateur  services— 

Spread  spectrum 

communK'atlon 


use;  oonvnents  due  by 
S5-97;  publshed  3-19- 
97 

nit  iCii    ■  iiiir  II  II  ■     iniiia  ^^ 

HaoK)  Stations,  bbm  oi 


lnd»rta;  comments  due  tjy 
5-5-97;  publshed  3-21-97 

Texas;  comments  due  by  5- 
547;  publshed  3-25-97 

Wisconsin;  comments  due 
by  5-5-97;  publshed  3-21- 
97 

FEDERAL  HOUSMQ 
RNANCE  BOARD 

Federal  home  loan  bank 
systsm: 
Housing  finance  and 

comnxjnity  investment; 

mission  schievement; 

comments  due  by  5-9-97; 

publshed  4-9-97 

FEDERAL  TRADE 

COMMIDmON 

Trade  regulation  rules: 


products;  power  output 
claims  for  ampMers; 
commems  due  by  5-7-97; 
publshed  4-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 

Chtorofluorocarbon  propelarts 
in  self-pressurized 
oortainers;  currert  usage 
determined  to  be  no  longer 
essential;  comments  due  by 
5-5-97;  publshed  3-6-97 
Hurran  drugs: 
Current  good  manufacturing 
practice^ 

Dietary  st^aplements  arxl 
dMary  supphnent 
in(pedienls;  commerMs 
due  by  5-7-97; 
publshed  2-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Indirect  cost  appeols;  informal 
grant  appeals  procedure; 
CFR  pert  removed; 
comments  due  by  5-6-97; 
publshed  3-6-97 

HOUSmO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  and  Indan  housing: 
Rental  voucher  and 
certificate  prograrw 
(Sections)— 
Leasing  to  relatives; 
restrictions;  conwnents 
due  by  54-97; 
published  3-1047 

MTERIOR  DEPARTMENT 
Land  Managantant  Bureau 

Federal  regulalory  review: 
Coal  management; 

comments  due  by  5447; 

publshed  4-947 
Delegation  of  authority, 

cooperative  agreemenls 

and  contracts  for  oil  arvl 


comments  due  by  5-947; 

publshed  44-97 
INTERIOR  DEPARTMENT 
Flah  and  WHdlife  Service 

Endangered  and  threatened 


Desert  bighorn  sheep; 
Peninsular  Ranges 
population;  comments  due 
by  5-747;  publshed  4-7- 
97 
Endangered  Species 

Convention: 

Appendkxs  and 
amerxlments;  comments 
due  by  5-947;  publshed 
4-1747 
INTERIOR  DEPARTMENT 


Service 

Royalty  management: 
Reporting  and  paying 

royalties  on  gas  standards 

arKJ  gas  analysis  report; 

commertfs  due  by  5-547; 

publshed  4-4-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Redamation 
and  Enfofcament  Oflica 
Permanent  program  arxl 

abandoned  mino>lafXl 

redamation  plan 

submissions: 

Montana;  comments  due  by 
5-747;  publshed  4-747 
JUSTICE  DEPARTMENT 
Imintgrallon  and 


Nonimmigrant 
Nurses  (H-1A  category); 

exteraion  of  aultKNized 

period  of  stay  in  U.S.; 

processing  procedures; 

commertts  due  by  &447; 

publshed  3-747 
JUSTICE  DEPARTMENT 
Priaona  Buraau 
General  management  polcy: 
Searching  arvj  detaining  or 

arresting  persons  other 


due  by  5-647;  publshed 
3-647 
Inmate  corNrol,  custody,  care, 
8tc>: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-647;  publshed 
3-647 
NUCLEAR  REGULATORY 

Plants  and  materials;  physical 
protection: 

Nuclear  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  internal 
threat;  comments  due  by 
5-647;  publshed  2-2047 

PERSONNEL  MANAGEMENT 

OFFICE 

Employment: 


Reduction  in  force — 

Initial  retirement  eligibility 
establshment  and 
health  t)enefits 
continuarwe;  annual 
leave  use;  comments 
due  by  5-9-97; 
publshed  3-1047 

POSTAL  SERVICE 

International  Ii4ail  Manual: 

Global  package  ink  (GPL) 
service— 

Implemenlation;  comments 
due  by  5-9-97; 
publshed  4-9-97 

TRANSPdRTATION 
DEPARTMBIT 

dfMA  Gkianl 

Drawbridge  operatkxis: 

Louisiana;  comments  due  by 
5-547;  publshed  4-4-97 

Ports  and  waterways  safety: 

Port  Everglades,  FL;  safety 
zone;  comments  due  t>y 
5^47;  publshed  3-7-97 

Regattas  and  marine  parades: 

Fort  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-7-97;  publshed 
4-747 

TRANSPORTATION 
DEPARTMENT 

Economic  regulatkxis: 

International  passenger 
tariff-fiing  requirements; 
axemption;  comments  due 
by  5-947;  publshed  3-10- 
97 

TRANSPORTATION 
DEPARTMENT 

Federal  Avialion 


Airworthiness  drectives: 

AirtXis;  comments  due  by  5- 
5-97;  publshed  3-28^7 

Airbus  Irvkistrie;  comments 
due  by  &«47:  publshed 
3-26-97 

Boeing:  comments  due  t>y 
&-647;  publshed  3-447 

Domier;  commerils  due  by 
5-647;  publshed  3-2647 

Gulfstream  American 
(Frakes  Aviatkm); 
comments  due  by  5-647; 
publshed  3-2647 

LocWieed:  comments  due 
by  5-5-97;  publshed  3-26- 
97 

Piiatus  Britten-Nonnan  Ltd.; 
comments  due  t>y  5-5-97; 
publshed  3-347 


FEDERAL  SBGBTER  WOKKSHOr 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

KHt:        Any  person  who  usM  the  Federal  Register  and  Cod*  of  Fedaral 

Regulations. 
WHO:       Sponsored  by  the  Ofiice  of  the  Federal  Register. 
IVHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  writh  a  focus  (»  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  Hie  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WHEN: 
WHERE: 


WHEN: 
WHERE: 


WHEN: 
WHERE: 


RE^RVATIONS: 


Kansas  City — Independence,  MO 

May  6,  1997  at  9:00  am  to  12.-00  noon 

Harry  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 

Independence,  MO  640S0 

Long  Beach,  CA 

May  20,  1997  at  9:00  am  to  12KW  noon 
Glenn  M.  Anderson  Federal  Building 
501  W.  Ocean  Blvd. 
Conference  Room  3470 
Long  Beach,  CA  90802 

San  Francisco,  CA 

May  21,  1997  at  9:00  am  to  12:00  noon 

Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

May  23,  1997  at  9:00  am  to  12KX)  noon 

Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage,  AK  99513 

For  Kansas  Qty,  Long  Beach,  San  Francisco 

and  Anchorage  workshops  please  call 

Federal  Information  Center 

1-800-688-9889  x  0 
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DC 


CFRCHECKUST 


TYw  cheddist.  prepwed  by  the  Office  of  ihe  Federal  Register,  is 

published  weeMy.  n  is  arranged  in  the  order  o(  CFR  titles,  stock 

nutters,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wtvch  is  now  available  fcw  sale  at  the  Government  Printing 

Office. 


A  **9^  precedes  each  entry  ttiat  Is  nowswailsbie  on'Hns  through 

the  Qowsmmsnt  Prtnling  Offles's  GfO  Access  ssrvtos  at  hop:// 

w«w.acoass.gpagowAiaratefr.  For  ialoniMMon  about  GPO  Access 

cal  1-«M-293448e  (toN  free). 

A  checMM  of  current  CFR  M)lume8  conyrising  a  conylea»  CFR  set, 

also  appeevs  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secttons 

Aftoctod).  which  is  revised  monttily. 

The  annual  rate  for  subeolption  to  al  revised  volunies  is  $951 .00 

domestic  $237.75  addWonal  for  foreign  maling. 

Mail  orders  to  the  Superintendent  of  Documertfs.  Atlit  New  Orders, 

P.O.  Box  371964.  Pittsburgh,  PA  15250-7964.  AM  orders  must  be 

accompanied  by  remitiance  (cfwck.  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Ctiarge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

kom  8.-00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-22S0. 

TW*  StockNuHitoer 


•1,  2  (2  Besen«d) (869-032-00001-8) $5.00       Feb.  I,  1997 

•3  (1996  Compiotion 
and  Ports  100  and 
101) (8dW)3a-00002-6) 20iJ0      '  Jon.  1.  1997 


(869-032-00003^) 


7.00 


•1-699  (869-03^0004-2)  34.00 

•700-1199 (86WBa-00005-l) 26.00 

•1200^nd,  6  (6 

Reseowd) (869-032-00006-9) 33.00 


.  (869-03^00007-7) 26.00 

.  (869-03^00008-6) 30.00 

(869-028-00011-8) 17i)0 

.  (869-032-00010-7) 44.00 

(869-032-00011-5) 22S10 

.  (869-O32-00012-3) 28X10 

(869-028-00015-1) 25AI 

(869-032-00014-0) 40.00 

(869-03»)0015-8) 45.00 

(869-032-00016-6) 33.00 

(869^)28-00019^3) 41 JOO 

(869-032-00018-2) 19.00 

(86^-032-00019-1) 40.00 

(869-028-00022-3) 39X10 

.  (869-028-00023-1) 15X)0 


71 

•0-26 

••27-52  ..._. 
•53-209  ...„. 
••210-299 ... 
•30OO99.... 
•40(K699.... 
•700-899  .... 

900-999 

•1000-1199 

•1200-1499 

1500-1899  ... 

•1900-1939 

•1940-1949 

•1950-1999 

•2000-End.. 


•  Parts: 

•1-199  

'•200^nd 


101 
•0^  ... 
•51-199 
200-399  . 
40(M99. 
SOO-End 


121 

•1-199  

'•200-219 . 

•220-299.. 

•300-499. 

••60&^99 

•600-€nd. 

•13 


Jan.1 

Jon.  1 
Jan.1 

Jon.  1 

Jan.1 
Jan.1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.1 
Jaa  1 
Jan.  1 
Jaal 
Jan.1 
Jan.  1 
Jaa  1 
Jan.1 


.  (869-032^)0022-1) 3aOO       Jaa  1 


(869^032-00023-9) 39.00  Jaa  1 

(869-032-00024-7) 33.00  Jan.  1 

.  (86^-028-00027-4) XJOO  Jaa  1 

(86^-032-00026-3) 31  A)  Jaa  1 

.  (869-028-00029-1) 5.00  Jaa  1 

.  (869-O28-0003&4) 21.00  Jan.1 

.  (869-028-00031-2) 34X0  Jaa  1 

.  (869-O3^O0029-8) XJOO  Jaa  1 

.  (869-028-00033-9) 12.00  Jon.  1 

.  (869-032-00031-0) 20.00  Jan.  1 

.  (869-028-00035-5) 29.00  Jaa  1 

(869-028-00036-3) 21 OO  Jaal 

.  (869-03^00034^) 24.00  Joa  1 

(869-028-000380) i\JBO  Jaal 


(869-032-00036-1) 


2iJ0O       Jaal 


1997 

1997 
1997 

1997 

1997 
1997 
1996 
1997 
1997 
1997 
1996 
1997 
1997 
1997 
1996 
1997 
1997 
1996 
1996 

1997 

1997 
1997 

1996 
1997 
1996 
1996 
1996 

1997 

1996 
1997 
1996 
1996 
1997 
1996 

1997 


TWe  SlocfcNumiMr 

14  Parts: 

1-69 (869-028-00040-1)  „....  i«J0O 

60-139 (869-028-00041-0) XJOO 

•140-199 (869-028-00042-8) MJOO 

200-1 199 (86^-028-00043-6) HJOO 

•1200-€nd (869-0324)0041-7) 21  JOO 


151 

•0-299  

300-799  

••80O-€nd 

16 


(869-032-O0042-5) 21.00 

(869-028-00046-1) IbJOO 

(8694)32-00044-1) 22X)0 


0-149  (869-028-00048-7) 6i0 

15(W99 (869-028-00049-5) 19O0 

lOOO-End ~ (869^028-00050-9) 26.00 

17  Parts: 

1-199  (869-028-00052-5) 21JJ0 

200-239 (869-028-00053-3) 25O0 

240-End  (869-028-00054-1) 31JM 


18  Parts: 

1-149  (8694)28-00055-0) 

150-279 (8694J28-00056-8) 

280-399 (869-028-00057-*) 

400-End  (869-026-00058^) 


MJOO 
]2J0O 
13.00 
11O0 


lOParta: 

1-140  (869^028-00059^2) 26O0 

141-199 (869-028-00060-6) 23.00 

200-€nd  (86W)28-O0O6M) 12.00 


201 

1-399  

•400-499 
50(Knd  .. 


.  (869-028-00062-2) 20.00 

,  (869-028-00063-1) 35O0 

,  (869-028-0006^-9) 32.00 


21  Parts: 

•1-99  (869-028-00065-7) 16.00 

•100-169 (869-028-00066-5) 22O0 

•170-199 (869-028-00067-3) 2900 

•200-299 (869-O28-00068-1) 700 

•300-499 (869-028-00069-0) 5000 

•500-599 (869-028-00070-3) 28O0 

•600-799 (86WJ28-00071-1) 8.50 

•80O-1299 (869-028-00072-0) 30.00 

•1300-End (869-028-00073-8) 14O0 

22Parts: 

1-299  „ (869-028-00074-6) 36.00 

300-fnd  (869-028-00075-4) 24.00 

23  „ _ (869^)28-0007^2) 21O0 


241 

0-199  „„ (869-0284)0077-1) 30.00 

200-219 (8694)284)0078-9) 14O0 

220-499 (8694)284)0079-7) 13O0 

MhW (8694)28-00080-1) 1400 

700-899 (8694)284)0081-9) 13.00 

900-1699 (8694)284)0082-7) 21 OO 

1700-End (8694)284)0083-5) 14O0 

2S (8694)284)0084-3) 32.00 


(8694)28-00085-1) 21  OO 

(8694)284)00864)) 34O0 

(8694)284)0087-8) 24O0 

(8694)284)0088-6) 17O0 

(8694)28-00089-4) 31 .00 

(8694)284)0090-8)  22O0 

(8694)284)0091-6) 21O0 

(8694)284)0092-4) 25O0 

(8694)284)0093-2) 26O0 

......  (8694)284)0094-1) 26O0 

„  (8694)284)0095-9) 26O0 

, (869-0284)0096-7) 35O0 

(8694)284)0097-6) 28O0 

(869-028-00098-3) 20O0 

(8694)284)0099-1)  ...„.  1300 


261 

§§10-1-1.60 

§§1.61-1.169  — 
§§1.170-1.300.... 
§§1J0M.400.... 
§§1.401-1440  ..„ 
§§  1^441-1600  ..„ 
§§  1 .501-1 M).... 
§§  1.641-1  JSO... 
§§  1.861-1.907  .._ 
§§1.908-1.1000.. 
§§1.1001-1.1400 
§§1.1401-End  .„ 

2-29 

30-39  

40-49  


Jan.1 
Jan.  1 
Jan.1 
Jan.1 
Joal 

Jaal 
Jan.  1 
Jan.1 

Jan.1 
Jaal 
Jaal 

Apr.1 
Apr.  1 
Apr.1 

Apr.1 
Apr.1 
Apr.1 
Apr.1 

Apr.1 
Apr.1 
Apr.1 

Apr.1 
Apr.1 
Apr.1 


Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 

Apr.1 
Apr.1 

Apr.1 

May  1 
May  1 
May  1 
May  1 
ktay  1 
May  1 
Moy  1 

May  1 

Apr.  1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 


996 
996 
996 
996 
997 

997 
996 
997 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 

996 

996 
996 
996 
996 
996 
996 
996 

996 

996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 


no* 

50-299 (8694)284)0100-9) 14O0 

300^499 (86^4)264)0101-7) 2SO0 

500-699 (8694Q8-00102-6)  .„...  6O0 

600-End  (8694)284)0103-3) 8O0 


271 

1-199  .... 
200-End 

26 


.  (8694)284)0104-1) 

(8694)284)01064)) 13O0 


1-42  (86^4)284)0106-8) 35O0 

43-end (8694)28410107-6)  30O0 

ZOParta: 

0-99  „  (8694)284)0108-4) 26O0 

100-499 (8694)284)0109-2) 12O0 

500-899 (8694)284)01 1(W) 48O0 

900-1899 (8694)284)01 1 1-4) 20O0 

1900-1910  (§§1900  to 

1910.999) (8694)284)01 12-2) 43.00 

1910  (§§  1910.1000  to 

end)  (8694)28-00113-1) 27O0 

191 1-1925 (8694)28-001 14-9) 19O0 

1926 — (8694)28-001 16-7) 30O0 

1927-End (8694)284)01 16-5) 38O0 

30  Parts: 

1-199  _ (8694)284)0117-3) 33.00 

20O-W9 (8694)28-001 18-1) 26O0 

700-End  (8694)28-001 19^)) 38O0 

31  Parte: 

0-199  (8694)284)012«K3) 20O0 

20O*Kl  (8694)284)0121-1) 33O0 


321 

1-39.  Vol.  H . .....  19O0 

1-39,  Vol  M 18.00 

1-190  (8694)284)01224)) 42.00 

191-399 (8694)284)0123-8) 50.00 

400-629  ...„ (8694)284)0124-6) 34O0 

630-699 (8694)284)0125-4) 1400 

700-799 (8694)284)0126-2) 28.00 

800^nd  (8694)284)0127-1) 28.00 

33Part8: 

1-124  (8694)284)0128-9) 26.00 

126-199 (86W)284)0129-7) ......  35.00 

20O4nd  (86W)284)0130-1) 32.00 

1-299  ....'. (8694)284)0131-9) 27.00 

300-399  ...„ (8694)284)0132-7) 27.00 

400-End  (8694)28-00133-6) 46.00 

35 (8694)28-00134-3) 


15O0 

1-199  (8694)284)0135-1) 20O0 

200-End  (8694)28-001364)) 48.00 

37 (86W)284)0137-8) 24O0 

38  Parts: 

0-17  (8694)284)013W) J4O0 

18-End  (8694)28-00139^) 38.00 


36 (8694)284)014(W) 


23.00 


40  Parte: 

•1-51  (8694)28-00141-*) 50O0 

•52 (8694)28-00142-4) 51  OO 

•53-69  (869-028-00143-2) 14O0 

60  ...(8694)284)0144-1)  47O0 

•61-71  (8694)284)0145-9) 47.00 

•72-80 (8694)2800146-7) 34.00 

•81-85  (8694)28-00147-5) 31.00 

86  (8694)284)0148-3) 46.00 

•87-135 (869-0284)0149^1) 35O0 

•136-149 (8694)28-00150-5) ......  35O0 

•150-189 „ (8694)284)0151-3) 33O0 

•190-259 (8694)284)0162-1) 22O0 


Apr. 

Apr. 

*Apr. 

Apr. 

Apr. 
Apr. 

-My 

-My 

-My 

-My 
-My 
July 

-My 

Mtf 
-My 
July 
July 

July 
-My 
-My 

-My 
-My 

'-My 

'.My 

'July 

July 

July 

-My 

*J»iy 
-My 

July 


July 
-My 

July 

July 
July 
July 

July 

July 
July 

-My 

-My 
July 

July 

July 
July 
July 
•My 
-My 
July 
-My 
J«iy 
July 
-My 
July 
-My 


.1996 
,1996 
,1990 
.1996 

,1996 
,1996 

.1996 
,1996 

,1996 
.1996 
.1996 
,1996 

,1996 

.1996 
.1996 
,1996 
,1996 

,1996 
.1996 
,1996 

,1996 
.1996 

.1984 
.1964 
,1984 
,1996 
,1996 
,1996 
,1991 
.1996 
.1996 

,1996 
.1996 
,1996 

,1996 
,1996 
,1996 

,1996 

,  1996 
.1996 

.1996 


.1996 
,  1996 

,1996 

,1996 
,1996 
,  1996 
,1996 
,1996 
.1996 
.1996 
.1996 
,  1996 
,1996 
.1996 
.1996 


TWe 

•260-299 (8694I264)01534» 63O0 

•300-399 (8694)284)0154-8) 26O0 

•40O424 (8694)2800156-6) 33O0 

•425-699 (86^4)264)0156-4) 38O0 

•700-789 (8694)264)0157-2) ......  33O0 

•no-fnd (869^)264)0158-7) 19O0 

41  Chapters: 

1. 1-1  to  1-10 ^. 1300 

1, 1-1 1  to  Appsndx,  2  (2  Ratan^ad) 13O0 

3-6 MOO 

7 600 

9  ....- 1300 

10-17  9.50 

18,  Vol.  I.  Ports  1-6 1300 

18,  Vol.  H,  Ports  6-19 1300 

18,  Vol.  M,  Ports  2042 13O0 

19-100  1300 

1-100  (8694064)0159^ 1200 

101 „.  (8694)284)0160-2)  ...„.  3600 

102-200 (8694)284)0161-1) 1700 

201-End  (8694)264)016^9) 1700 


421 

•1-399  . (86^41284)0163-7) 32O0 

•400-429 (8694)284)0164-6)  _....  34O0 

•430-End (8694)284)0165-3) 4400 

43Part8: 

•1-999  (8694)284)0166-1) 30O0 

•1000-«nd  (86^4)284)0167-0) 45O0 


(869-028-00168-8) 31  OO 

45  Parts: 

•1-199 (8694)28-00169^) 28O0 

•200-499 (8694)28-001704)) 14O0 

•500-1 199 (8694)264)0171-8) 30O0 

•1200-€nd (8694)284)0172-6) 3600 

46  Parte: 

•1-40  (8694)284)0173-4) 26.00 

•41-69  (8694)284)0174-2) 21.00 

•70-89  (8694)284)0175-1) 1 100 

•90-139 (8694)284)0176-9) 26O0 

•140-155 (8694)284)0177-7) ......  15O0 

•166-165 (8694)284)0178-5) 20O0 

•166-199 (8694)284)0179-3) ......  22O0 

•200-499 (86W)28-0018O-7) 21  OO 

•500-End  . — (8694)28-00181-5) 17O0 


471 

•0-19 _. (8694)28-00182-3) 35.00 

•20-39  .._ (8694)284)0183-1) 26O0 

•40-^9  (8694)284)01844)) 18O0 

•70-79  (8694)284)0185-8) 33O0 

•80-End  (8694)28-00186-6) 39.00 

<0  nuptBri 

•1  (Ports  1-61)  (8694)284)0187-4) 45O0 

•1  (Ports  52-99)  (86^)284)0188-2) 29O0 

•2  (Ports  201-261) (86^4)284)0189-1) 22O0 


•2  (Ports  252-299) (8694)28410190-4) 

•3-6  (869-028-00191-2) 

•7-14 (86W)284)0192-1) 

•15-28 (8694)284)0193-9) 

•29-End  (8694)28-00194-7) 

49  Parte: 

•1-99 (8694)284)0195-6) 

•100-185 (8694)28-00196-3) 

•186-199 (8694)284)0197-1) 

•200-399 (8694)284)01984)) 

•400-999 (8694)28-00199^) 

•1000-1199  (8694)284)0200-5) 

•1200-End (8694)284)0201-3) 

50  Parte: 

•1-199  (8694)284)0202-1) 34.00 

•200-599 (8694)284)02034)) 22O0 


16O0 
30.00 
29O0 
38O0 
25.00 

32O0 
50O0 
14O0 
39O0 
49O0 
23.00 
15.00 


July  1,1996 
Jitfy  1,1996 
July  1,1996 
July  1,1996 
Jiiy  1,1996 
July  1,1996 

sjiir  1.1964 

'July  1,  1964 

>Ju»y  1,  1984 

sjiiy  1, 1984 

3July  1, 1964 

»Mf  1. 1984 

'July  1, 1964 

sjuly  1,  1984 

'July  1,1964 

'July  1,  1964 

sjk^  1, 1964 

July  1,1996 

July  1,1996 

July  1,1996 

July  1,1996 

Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1. 1996 

Oct.  1, 1996 
Oct.  1.  1996 

Oct.  1.  1996 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1, 1996 

Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
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Annoimdiig  the  Latest  Edition 
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MOO-End 

CR)  index  and  Findngs 


.  (86»-Q26-0Q20M) a6jOO       Oct.  1.  1996 


*No  onwnctnrwnb  wcr*  pronwigaM  during  ttw  period  October  1,  )99S  to 
Saptombar  30,  19M.  The  cn  volume  Htued  October  I,  I99S  shoiJd  be  retained 


(86^-026-00061-7) 35i»       Joa  I,  1996 


Coniplete  1997  CFR  set ................. 

MfcrofctW  CFR  Edition: 
Subscfiplion  (rnoied  oi  issued)  ... 

IndMdual  copies 

Cornptete  set  (one  Ivne  iTKJng) 
Complete  set  (one-time  moling) 


9S\J0O 

UJJOO 

26iJ0O 
264.00 


1997 

1997 
1997 
1996 

1995 


'  lecauw  lifle  3  is  on  annud  compiaiiorv  Ml  voiiane  and  dl  previoui  vdumes 
ewiM  be  retained  as  a  permanent  reference  source. 

*1he  Jiiy  1,  196S  ecttcn  ol  32  CFB  Paris  )-ia9  contains  o  note  only  tar 
tarti  1-39  inclawe.  for  nw  Ml  toxt  ol  the  Detente  Acquislion  BegiMions 
m  tats  1-^,  cortiUt  >w  three  Cn  volumes  issued  as  ol  July  1.  1964,  contoining 
those  ports. 

*1he  Jiiy  1.  IMS  e<Man  o(  41  cn  Choplen  l-)00  contains  a  note  only 
lor  Chapters  1  to  49  nduave.  For  the  ful  text  d  procuemeni  regutaKons 
in  Chapters  I  to  49,  consuH  the  eleven  CR  volumes  issued  as  of  A4y  I, 
19m  conSoirwig  ttwse  ctwpters. 

*No  amendments  to  this  volume  were  promJgoled  during  the  pertad  Apr, 
I,  1990  to  Ma.  31.  I996l  The  CFR  volume  issued  Apr!  I.  199a  should  be 


*No  omendmenls  to  this  volume  \fvere  promulgaled  during  the  period  Ji4y 
1, 1991  to  Juw  3a  I996l  The  CR  volume  issued  Jiiy  I.  1991.  tfwuU  be  letoined. 


Annoimdng  the  Latest  Edttiim 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  Ueer  of  the  Federal  Regfalar- 
Code  of  Federal  ReguUtiDns  Syitem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  proooting  code: 

*6173 


I — I  YES,  please  send  me  the  following: 


^  ^  ^ 


W^iiiM 


Charge  your  ontor. 
n^Eatrl 
lb  tax  your  orders  (202)-512-2250 


copies  of  The  Fadetal 


-Whel  R  le  end  How  lb  Uee  K,  at  VJOO  per  copy.  Stock  Na  009-000-00044-4 


UMI 


W 


The  total  cost  of  my  order  is  $ Intematioiial  customers  please  add  25%.  Prices  include  i^ular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  hynicnt: 

I — I  Check  Bobble  to  the  Superintendent  of  Documents 
LJ  GPO  Dqwsit  Account        I    M    I    I    J    I    l~r~1 
LJ  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Slate.  ZIP  iCode) 


(Daytiine  phone  including  area  code) 


(Please  type  or  print) 


(Purchase  Order  No.) 

YES    NO 

M^rwcenkcyoamnie/addreaBavailaUetoodMrBnilcn?  O    CH 


(Credit  card  expirttioa  dale)  Thank  you  fitr 

your  order! 


(Authorizing  Signature) 


<lc«.  l-93( 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  R\  15250-7954 


Vlfould  you  Ilk* 


Vltould  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  wfiat 
documents  have  been  published  in  ttie 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  sut>scribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  cm  Smteem  AflMtsd 

Tha  LSA  (LM  of  CFR  SKiions  AffKM) 
IB  dMignod  to  iMd  uMfs  of  iho  Codo  of 
Fedwal  Roguiaiions  to  MMndakxy 

■  iiilii  11  ■    II    iiBali  ■  li  b»  aik^  r-  li,  ■  ■>  B^M^^^^ 

■CVm.  pUDMnKl  m\  wW  fwOmm  nOpHw . 

The  LSA  it  iMiMd  monMy  in  onuMlv.  form. 
nirtM  indkMlo  ttw  nelura  of  flw( 
ttich  as  (wiMdi  iwnoved,  or  coTOCtod. 
$27fMr] 


Th.  indn.  cowing  the  oonlMili  of  the 
OB^f  rwMni  nmgiKm,  m  weueo  moraray  n 
cunwtrtwe  form.  EnMoo  m  csniod 
fKwmwf  unom  um  nanwo  or  HI.  Moung 


$25pw-yMr. 


Superintendent  of  Documents  Subscription  Order  Form 

WCDdB 

*5421 

I — I    YES,  enter  the  foUowing  indicated  subscriptioas  for  one  year. 


L.   ^   ^ 


H^eetvl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  SMtions  AflwHad).  (LCS)  for  $27  per  year. 
•  iiKfex  (FRSU)  $25  per  year. 


The  totiU  cost  of  my  order  is  $ .  Price  inchides 

regular  domestic  posuge  and  handling  and  is  sut^ect  to 
change.  International  customers  please  add  25%. 
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23255 
National  Institute  of  Child  Heahh  and  Human 

Development,  23255 
National  Institute  of  Gennal  Medical  Sciences,  23255 
National  Institute  of  Mental  Healdi,  23256 
National  Institute  of  Nursing  Research,  23256 
Researdi  Grants  IMvision  special  emphasis  panels,  23256 
Patent  licenses;  non-exclusive,  exclusive,  ot  paitiaily 
exdusive: 
Serono  Laboratcxies.  Inc.,  23257 

National  Oceanic  and  Atnoapherfe  Admlniabatlun 

RULES 

Fishery  conservation  and  management' 
Alaska;  fisheries  of  Exclusive  Econcnnic  Zone — 
Seobird  bjrcatch  reduction  in  hook-and-line  groundfiah 
fisheries,  23176-23184 
PROPOSED  RULES 

FisfaOTy  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  shrimp,  23212 


Agency  infcmnation  collection  activities: 
Proposed  collecticm;  comment  request.  23221-23222 

Grants  and  cooperative  agreements;  availability,  etc: 
Fishing  industry  research  and  development  projects — 
Saltcnistall-Kennedy  program,  23222-23228 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  23228 
Pacific  Fishery  Managemont  Council,  23228 
Western  Pacific  Fishery  Management  Council.  23228- 
23229 

Pennits: 
Marine  mammals,  23229-23230 

Nudaar  Raguialory  Commlsilon 

NOTICES 

Environmoital  statements;  avaiU>ility,  etc: 

North  Carolina  State  University,  23280-23282 

Quivira  Mining  Co.,  23282-23284 
Meetings;  Sunshine  Act,  23284 
Petitions;  Director's  dedsiois: 

SMeldalloy  Metallurgical  Corp.,  23284-23287 
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Applications,  hecirings,  determinations,  etc.: 
Pennsylvania  Power  k  Light  Co..  23278-23279 
Stophois.  Derek  F..  23279-23280 

OccufMtlonal  Safety  and  Health  Admlniatratlon 
Nonccs 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  23277-23278 

Paraonnal  Manageroant  Offlca 

RULES 

Employment: 

ibtdi  Act  Reform  Amendments  of  1993;  notification 
requirements  removed.  23125 

Mobility  assignments  between  Federal  agencies  and  non- 
Federal  entities:  appointment  system  streamlining, 
23126-23127 

PubHc  Health  Sarvica 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centos  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  UtUHIaa  Sarvloa 

PaOMMEO  RULES 
Electric  loans: 
Electric  borrowers;  accounting  requirements,  23298- 
23334 

Sactvttlas  and  Exchange  Commlaalon 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  23287- 
23288 

Surface  Mining  Racianurtion  and  Enforcament  Offloa 

RULES 

Pennanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Arkansas.  23129-23136 

Texas.  23136-23138 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  23192-23194 
Missouri,  23194-23196 

Surface  Transportation  Board 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  for 
approval,  etc.: 

Western  Motor  Tariff  Bureau,  Inc..  23289-23290 
Railroad  operation,  acquisition,  construction,  etc.: 

Indiana  Rail  Road  Co.,  23290-23291 

Land  Conservancy  of  Seattle  and  King  County,  23291 

South  Carolina  Central  Railroad,  Inc.,  23291 
Railroad  services  abandonment: 

Central  Kansas  Railway  Co.,  23291 

Illinois  Central  Railroad  Co.,  23292 

Union  Pacific  Railroad  Co.,  23292 


TaxWa  Agiaainanls  linplanMntalion  Comniltlsa 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Subatancaa  and  Diaaaaa  Raglatry  Agancy 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Tfanaportatlon  Dapartmant 
See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  23288 

Unltad  Stataa  Information  Agancy 

NOTICES 

Art  objects;  importation  for  exhibition: 
MiUenniimi  of  Glory:  Sculpture  of  Angkor  and  Ancient 
Cambodia,  23293 

Utah  Reclamation  Mitigation  and  Conaarvatlon 
Commisalon 

NOTICES 

Environmental  statements;  availability,  etc.: 
Washington  Lake  campground,  UT,  23293 

Veterans  AffMra  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Persian  Gulf  veterans;  undiagnosed  illnesses 
compensation,  23138-23139 
NOTICES 
Meetings: 
Environmental  Hazards  Advisory  Conunittee.  23293- 

23294 
Women  Veterans  Advisory  Committee.  23294 


Separate  Parte  In  This  Issue 

PartH 

Department  of  Agriculture,  Rural  Utilities  Service,  23298- 
23334 


Aids 

Additional  infonnation,  including  a  list  of  public  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Regista*  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulattve  list  of  the  parts  affected  this  month  can  be  found  in  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OmCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPART300 
RIN3206^AH71 

EmptoyiTMnt  (General) 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  remove  the  requirements  for 
agency  heads  to  ensure  that  employees 
and  applicants  for  employment  at  their 
agencies  are  notified  of  provisions 
enacted  in  the  Hatch  Act  Reform 
Amendments  of  1993  (Reform 
Amendments).  This  act  prohibited 
individuals  from  requesting,  making, 
transmitting,  accepting,  or  considering 
political  recommendations  in  efiiecting 
personnel  actions  and  has  been 
superseded  by  an  amendment  to  the 
Reform  Amendments. 
EFFECTIVE  DATE:  May  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo- 
Ann  Chabot,  (202)  606-1700. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  553(b)(3)(B)  of  title  5.  United 
States  Code,  the  Director  finds  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  The 
notice  is  being  waived  because  the  OPM 
regulation  at  subpart  H  of  5  CFR  part 
300  has  been  superseded  by  statute,  i.e., 
section  315  of  Public  Law  104-197. 
The  Reform  Amendments  coveted 
both  the  excepted  service  and  career 
Senior  Executive  Service  as  well  as  the 
competitive  service.  Undw  the  Reform 
Amendments,  employees  and  applicants 
were  prohibited  firom  soliciting  or 
requesting  political  recommendations, 
and  agency  officials  were  prohibited 
from  soliciting,  requesting,  considering 
or  accepting  such  recommendations. 
Senators,  congressmen,  congressional 


employees,  elected  State  and  local 
officials,  political  party  officials,  and 
other  individuals  or  organizations  also 
were  prohibited  from  making  or 
transmitting  political  recommendations. 
The  Reform  Amendments  required 
agency  officials  who  received  political 
recommendations  to  return  the 
recommendations  to  the  persons  who 
sent  them,  with  a  notation  stating  that 
the  recommendations  violated  the 
Reform  Amendments'  prohibition 
against  political  recommendations. 

Under  the  Reform  Amendments,  the 
prohibition  against  political 
recommendations  extended  to  all  of  the 
personnel  actions  described  in  5  U.S.C. 
2302(a)(2)(A)(I)-(ix),  includiiig 
appointments,  promotions,  disciplinary 
or  corrective  actions,-details,  transfers, 
reassignments,  reinstatements, 
restorations,  reemployment, 
performance  evaluations,  and  decisions 
concerning  pay,  benefits,  or  awards. 
Finally,  the  Reform  Amendments 
directed  OPM  to  promulgate  regulations 
requiring  agency  heads  to  ensure  that 
employees  and  applicants  received 
notice  of  the  prohibitions  against 
political  recommendations. 

Congress  enacted  section  315  of 
Public  Law  104-197  on  September  16, 
1996,  and  it  became  effective  on  October 
16, 1996.  Section  315  amended  5  U.S.C. 
3303  by  limiting  its  application  to 
examinations  for,  or  appointments  to. 
positions  in  the  competitive  service.  It 
further  amended  section  3303  by 
prohibiting  examining  and  appointing 
officials  from  accepting  or  considering 
congressional  recommendations  of 
applicants  except  for  recommendations 
about  an  applicant's  character  or 
residence. 

Section  315  also  amended  5  U.S.C. 
2302(b)(2)  by  making  it  a  prohibited 
personnel  practice  to  solicit  or  consider 
recommendations  or  statements 
regarding  individuals  who  request,  or 
are  under  consideration  for,  any 
personnel  action.  The  amended  section 
2302(b)(2),  however,  permits 
recommendations  or  statements  based 
on  the  personal  knowledge  or  records  of 
the  person  furnishing  them,  and 
consisting  of  an  evaluation  of  the  wori^ 
performance,  ability,  ajptitude,  general 
qualifications,  character,  loyalty,  or 
suitability  of  an  individual.  Finally, 
section  315  does  not  direct  OPM  to 
issue  regulations  requiring  agency  heads 
to  ensure  that  employees  and  applicants 


receive  notice  of  its  provisions.  Because 
section  315  of  Public  Law  104-197 
clearly  supersedes  the  OPM  regulation 
at  subpart  H  of  5  CFR  part  300,  OPM  is 
removing  subpart  H  from  the  regulation. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

Rsgolatoiy  Flexibility  Act 

I  certify  that  this  regulation  would  not 
have  a  signfficant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  would  apply  only  to  Federal 
agencies  and  employees. 

Liat  of  Subjects  in  5  CFR  Fait  300 

Freedom  of  Information,  Government 
employees,  Reporting  and  record 
keeping  requirements.  Selective  Service 
System. 

U.S.  OtBce  of  Personnel  Management 

James  B.  King. 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
300  as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  is  revised  to 
read  as  follows:. 

Antiioritr-  5  U.S.C.  552,  3301.  and  3302; 
E.0. 10577,  3  CFR  1954-1958  Comp.,  page 
218,  unless  otherwise  noted. 

Sees.  300;101  through  300.104  also  issued 
under  5  U.S.C  7201,  7204,  and  7701:  E.O. 
11478, 3  CFR  1966-1970  Comp.,  page  803. 

Sees.  300.401  through  300.408  also  issued 
under  5  U.S.C.  1302(c}.  2301,  and  2302. 

Sacs.  300.501  through  300.507  also  issued 
under  5  U.S.C  1103(a)(5). 

Sec.  300.603  also  issued  under  5  U.S.C 
1104. 

SubfMrt  H— [Removedl 

2.  Subpart  H  is  removed. 

(FR  Doe.  97-11058  Filed  4-28-97;  8:45  am] 
HLUNQ  COOE  «S»-«1-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  334 
RiN3206-AG61 

imargovemmental  Personnel  Act 
Mobility  Program 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  mobility 
assignments  between  Federal  agencies 
and  non-Federal  entities.  In  keeping 
with  the  OPM  philosophy  of 
transferring  more  responsibility  for 
operational  programs  to  agencies,  these 
revised  regulations  will  allow  agencies 
to  operate  the  mobility  program  in  a 
more  efficient  and  productive  manner. 
EFFECTIVE  DATE:  May  29,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Tony  Ryan  on  202-606-1181  or  FAX 
202-606-3577. 

SUPPlB»fTARY  MFORMATKM:  By 
Executive  Order  11589  of  April  1, 1971, 
the  President  delegated  to  the  Office  of 
Personnel  Management  the  authority  to 
issue  regulations  necessary  to 
administer  the  temporary  assignment  of 
personnel  between  the  Federal 
Government  and  State  or  local 
governments,  institutions  of  higher 
education.  Indian  tribal  governments 
and  other  eligible  organizations  (the 
Intergovernmental  Personnel  Act 
Mobility  Program). 

On  December  11, 1996,  OPM 
published  a  proposed  revision  of  its 
regulations  (61  FR  65189)  dealing  with 
this  program  for  a  30-day  comment 
period.  We  received  comments  from 
si}cteen  Federal  agencies.  The 
Department  of  Energy  (DOE) 
recommended  that  we  remove  federally 
funded  research  and  development 
centers  from  the  definition  of  "other 
organization"  in  §334.102.  Since  an 
"other  organization"  must  be  certified  to 
participate,  and  federally  funded 
research  and  development  centers 
which  are  on  a  list  maintained  by  the 
National  Science  Foundation  (NSF)  are 
automatically  eligible,  we  agree  with 
this  suggestion  and,  consequentiy, 
§  334.102,  as  it  currenUy  appears  in  the 
regulations,  will  not  be  changed. 

Throughout  the  proposed  regulations 
there  are  references  to  "the  head  of  the 
Federal  agency."  The  Department  of 
Justice  suggested  that  we  add  "or  his  or 
her  designee"  after  this  phrase.  Since,  in 
many  agencies,  the  IPA  program  has 
already  been  delegated  to  Bureau  or 


Component  level  or  below,  this 
suggestion  seems  to  mirror  the  way 
things  actually  are.  Changes  have  been 
made  where  needed. 

Section  334.103  deals  with 
organizations  which  must  be  approved 
for  participation  in  the  IPA  program. 
This  approval  or  certification  process  is 
being  shifted  from  OPM  to  agencies. 
Federal  agencies  will  now  deal  directiy 
with  those  non-Federal  entities  with 
whom  they  hope  to  share  an 
assignment.  If  an  organization  is 
certified  by  an  agency,  this  certification 
is  permanent  and  may  apply  throughout 
the  Federal  Government.  Another 
agency  can  accept  this  certification  or 
require  the  organization  to  submit  the 
appropriate  paperwork  for  review.  If  an 
organization  is  denied  certification,  it 
may  appeal  this  denial  to  OPM.  The 
Department  of  Transportation  asked  if 
those  organizations  that  have  already 
been  certified  will  be  "grandfathered" 
in  when  this  change  occurs.  No,  they 
mil  not.  As  of  the  effective  date  of  these 
regulations,  any  organization  wishing  to 
participate  in  the  mobility  program  will 
need  to  be  certified  or  recertified  when 
they  enter  into  an  IPA  agreement.  Those 
organizations  in  a  current  assignment  on 
the  effective  date  of  these  regulations 
may  complete  those  assignments,  but 
will  need  to  go  through  tiie  certification 
process  before  starting  a  new 
assignment. 

Nuny  agencies,  including  the 
Departments  of  Commerce  and  Defense 
as  well  as  the  Equal  Employment 
Opportunity  Commission,  thought  that 
OPM  should  maintain  a  clearinghouse 
of  organizations  which  have  had  their 
eligibility  certified.  However,  we  fiael 
that  a  clearinghouse  is  unnecessary.  An 
agency  could  simply  ask  an  organization 
whether  it  had  already  been  certified  by 
another  Federal  agency.  If  it  had,  then 
that  certification,  once  verifi^,  would 
allow  an  agency  to  move  ahead  with  a 
new  IPA  assignment  This  removes  a 
heavy  administrative  responsibility 
from  OPM  but  does  not  unduly  impact 
other  Federal  agencies.  One  agency. 
DOE.  pointed  out  that  it  is  actually 
"eligibility"  which  agencies  are 
certifying,  not  "notprofit  status."  We 
have  revised  §  334.103(a)  to  reflect  this 
distinction. 

We  received  niunerous  comments 
regarding  §  334.104,  which  deals  with 
the  length  of  the  IPA  assignment.  Some 
agencies  believe  that  the  proposed 
provisions  are  more  restrictive  than  the 
present  ones.  A  few  agencies,  including 
NSF.  felt  that  rather  than  providing 
additional  flexibility,  the  suggested 
changes  actually  limit  the  flexibility 
they  now  have  under  the  current 
regulatioxu. 


Section  334.104(b)  would  place  a  6- 
year  lifetime  on  both  Federal  and  non- 
Federal  assignees.  This  drew  quite  a  bit 
of  criticism  bom  agencies,  especially 
those  involved  in  research  and 
development  (R&D)  like  the  Office  of 
Naval  Research.  They  felt  that  this 
regiUation  could  severely  damage  their 
ability  to  utilize  non-Federal  scientific 
expertise.  They  argue  that  it  takes  a 
considerable  amount  of  time  for  a 
scientist  to  become  knowledgeable  on  a 
research  project  and  it  would  be  fiscally 
irresponsible  to  have  to  bring  in  a  new 
person  because  of  the  6-year  limit.  We 
certainly  don't  want  to  limit  the 
flexibility  agencies  will  need  to 
effectively  operate  this  program  by 
placing  unnecessary  regulatory  burdens 
on  them.  Section  334.104(b)  has  been 
changed  in  order  to  remove  the  6-year 
limit  on  non-Federal  assignees.  The 
limit  remains  for  Federal  employees. 

There  was  also  considerable  concern 
with  §  334.104(c),  which  would  require 
individuals  to  return  to  their  original 
employers  at  the  end  of  an  assigiunent 
for  a  length  of  time  equal  to  the 
assignment  before  participating  again  in 
the  IPA  program.  The  Department  of 
Transportation  felt  that  there  might  be  a 
valid  situation,  because  of  an 
individual's  si>ecial  expertise,  when 
such  a  break  could  be  detrimental  to  the 
agency.  Others  thought  the  proposal  has 
the  potential  to  increase  costs 
dramatically  and  impact  mission 
accomplishment.  We  will  modify 
§  334.104(c)  to  reflect  the  cmrent 
requirement  of  a  12-month  break  after 
four  years  on  assignment. 

Section  334.105(a)  requires  Federal 
employees  to  serve  with  the  Federal 
Government  upon  completion  of  their 
assignment  for  a  period  equal  to  the 
length  of  the  assignment  This  is  known 
as  Idhe  obligated  service  requirement. 
The  Department  of  the  Navy  would  like 
to  see  this  section  done  away  with. 
However,  one  of  the  original  objectives 
of  the  mobilify  program  was  to  "provide 
program  and  developmental  experience 
which  will  enhance  the  assignee's 
performance  in  his  or  her  regular  job." 
This  requirement  assures  that  the 
individual  will  return  to  his  or  her 
Federal  Government  job  with  newly 
acquired  skills.  Therefore,  we  feel  it  is 
too  important  to  discard.  There  are  no 
changes  to  this  section. 

Section  334.105(b)  requires  an 
employee,  who  fails  to  carry  out  the 
provisions  of  §  334.105(a),  to  reimburse 
the  Federal  agency  for  its  share  of  the 
costs  of  the  assignment  These  costs, 
however,  do  not  include  salary  or,  as 
noted  by  one  of  the  agencies,  benefits. 
This  requires  a  minor  change  to 
§  334.105(b).  In  addition,  this  section 


also  allows  for  a  waiver  of  the 
reimbiusement  when  the  agency  head, 
or  his  or  her  designee,  feel  there  is  good 
and  sufficient  reason  to  do  so.  This 
waiver  authority  should  provide 
sufficient  flexlbilify  for  those  agencies 
concerned  about  the  severity  of 
§  334.105(a). 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 

List  of  Sul^ects  in  5  CFR  Part  334 

College  and  universities.  Government 
employees,  Indians.  Intergovenunental 
relations. 

U.S.  OfEice  of  Personnel  Management 

JuiieiB.Kiiig. 

Director. 

Accordingly.  OPM  is  amending  part 
334  of  tide  5.  Code  of  Federal 
Regulations: 

PART  334— TEMPORARY 
ASSIGNMENT  OF  EMPLX>YEES 
BETWEEN  FEDERAL  AGENQES  AND 
STATE.  LOCAI^  AND  INDIAN  TRIBAL 
GOVERNMENTS,  INSTITUTIONS  OF 
HIGHER  EDUCATION.  AND  OTHER 
EUGIBLE  ORGANIZATIONS. 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Anlhority:  5  U.S.C.  3376;  E.0. 11589.  3 
CFR  557  (1971-1975). 

2.  Section  334.103  is  revised  to  read 
as  follows: 

334.103    Approvel  of  InstruinentalNies  or 
authorities  of  State  and  local  govemmants 
and  "odMr  organizations". 

(a)  Organizations  interested  in 
participating  in  the  mobility  program  as 
an  instrumentality  or  authority  of  a 
State  or  local  government  or  as  an 
"other  organization"  as  set  out  in  this 
part  must  have  their  eligibility  certified 
by  the  Federal  agency  vrith  which  they 
are  entering  into  an  assignment. 

(b)  Written  requests  for  certification 
should  include  a  copy  of  the 
organization's: 

(1)  Articles  of  incorporation: 

(2)  Bylaws; 

(3)  Internal  Revenue  Service  nonprofit 
statement;  and 

(4)  Any  other  information  which 
indicates  that  the  organization  has  as  a 
principal  function  the  offering  of 
professional  advisory,  research, 
educational,  or  development  services,  or 
related  services  to  governments  or 
imiversities  concerned  with  public 
management 


(c)  Federally  funded  research  and 
development  centers  which  appear  on  a 
master  list  maintained  by  the  National 
Science  Foimdation  are  eligible  to  enter 
into  mobility  agreements. 

(d)  An  organization  denied 
certification  by  an  agency  may  request ; 
reconsideration  by  the  Office  of 
Personnel  Management 

3.  Section  334.104  is  revised  to  read 
as  follows: 

1334.104  LangUiofassignmenL 

(a)  An  assignment  may  be  made  for  up 
to  2  years  and  may  be  extended  by  the 
head  of  a  Federal  agency,  or  his  or  her 
designee,  for  up  to  2  more  years,  given 
the  concurrence  of  the  other  parties  to 
the  agreement 

(b)  A  Federal  agency  may  not  send  on 
assignment  an  employee  who  has  served 
on  mobility  assignments  for  more  than 

a  total  of  6  years  during  his  or  her 
Federal  career.  This  applies  only  to 
Federal  employees.  The  Office  of 
Personnel  Management  may  waive  this 
provision  upon  the  written  request  of 
the  agency  head,  or  his  or  her  designee. 

(c)  A  Federal  agency  may  not  send  or 
receive  on  assignment  an  employee  who 
has  served  under  the  mobility  authority 
for  4  continuous  years  without  at  least 

a  12-month  return  to  duty  with  the 
organization  firom  which  originally 
assigned. 

4.  Section  334.105  is  revised  to  read 
as  follows: 

1334.105  ObNgsted  Service  RequifvmanL 

(a)  A  Federal  employee  assigned 
under  this  subchapter  must  agree  as  a 
condition  of  accepting  an  assignment  to 
serve  with  the  Federal  Government 
upon  completion  of  the  assignment  for 
a  period  equal  to  the  length  of  the 
assignment. 

(b)  If  the  employee  fells  to  carry  out 
this  agreement,  he  or  she  must 
reimburse  the  Federal  agency  for  its 
share  of  the  costs  of  the  assignment 
(exclusive  of  salary  and  benefits).  Tbe 
head  of  the  Fedend  agency,  or  his  or  her 
designee,  may  waive  this 
reimbursement  for  good  and  sufficient 
reason. 

5.  Section  334.106  is  revised  to  read 
as  follows: 

5334.106  RequlfemantforwrtttM 


(b)  Agencies  must  maintain  a  copy  of 
each  assignment  agreement  form  as  well 
as  any  modification  to  the  agreement 
(PR  Doc.  97-11048  Filed  4-28-97;  8:45  am] 
BOXING  OOOE  632S-01-M 


(a)  Before  an  assigiunent  is  made  the 
Federal  agency  and  the  State,  local,  or 
Indian  tribal  government,  institution  of 
higher  education,  or  other  eligible 
organization  and  the  assigned  employee 
shall  enter  into  a  written  agreement 
which  records  the  obligations  and 
responsibilities  of  the  parties  as 
specified  in  5  U.S.  Code  3373-3375. 


OFFICE  OF  GOVERNMENT  ETHICS 

5CFRPaf12640 
RM320B-AA09 

Interpretation,  Exemptions  and  Waiver 
Guidanca  Concaming  18  U^C.  206 
(Acta  Affecting  a  Paraonal  Hnancial 
Intareat) 

AQENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  nde;  correcting 

amendment 

SUMMARY:  The  Office  of  Government 
Ethics  is  correcting  a  minor  error  in  its 
final  personal  financial  interests 
regulation. 

EFFECTIVE  DATE:  January  17, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  E.  Gressman,  Associate  General 
Counsel,  Office  of  Government  Ethics, 
Suite  500. 1201  New  York  Avenue, 
NW..  Washington.  DC  20005-3917; 
telephone:  202-208-8000;  TDD:  202- 
208-6025;  FAX:  202-208-8037. 

SUPPLEMBfTARY  INFORMATION:  On 
December  18, 1996.  OGE  published  its 
executive  branch%vide  final  regulation 
on  interpretation,  exemptions  and 
waiver  guidance  concerning  18  U.S.C. 
208  (acts  affecting  a  personal  financial 
interest).  See  61  FR  66830-66851  (part 
m).  as  corrected  at  62  FR  1361  (January 
9. 1997).  and  now  codified  at  5  CFR  part 
2640.  In  the  December  1996  final  rxde 
preamble,  at  61  FR  66837,  OGE 
indicated  that  in  response  to  an  agency 
comment  it  had  determined  to  delete 
the  word  "vested"  in  a  passage  of 
§  2640.203(a)  referring  to  pension  plans 
as  set  forth  in  the  prior  proposed  rule 
text  However,  in  the  regulatory  text  of 
that  section  of  the  final  rule,  as  issued 
at  61  FR  66847,  OGE  inadvertenUy  did 
not  delete  the  word  "vested".  This 
amendatory  dociunent  corrects  that 
oversight  by  removing  the  word 
"vested"  from  that  section  of  the 
regulation. 

Executive  Order  12866 

In  promulrating  ^bi«  final  rule 
correcting  amendment,  the  Office  of 
Government  Ethics  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Plaiming  and  Review. 
This  amendment  has  not  been  reviewed 


UMI 
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by  the  Office  of  Management  and 
Budget  under  that  Executive  order,  as  it 
is  not  deemed  "significant"  thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Govenunent  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  final  rule  correction 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  because  it  primarily  affects 
Federal  executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  correcting  amendment  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Sulqects  in  5  CFR  Part  2640 

Conflict  of  interests.  Government 
employees. 

Approved:  April  23. 1997. 
Stepiien  D.  Potts, 

[hrector.  Office  of  Govenunent  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Govenunent  Ethics  is  correcting  5  CFR 
part  2640  as  follows: 

PART  2640— [CORRECTEO] 

1.  The  authority  citation  for  part  2640 
continues  to  read  »s  follows: 

ABthorily:  5  U.S.C  App.  (Ethics  in 
Government  Act  of  1978);  18  U.S.C.  208;  E.O. 
12674.  54  FR  15159,  3  CFR,  1989  Comp.,  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306. 

f2640.203(aK2)    [Corrected] 

2.  Section  2640.203(a)(2)  is  corrected 
by  removing  the  word  "vested"  from 
between  the  words  "a"  and  "pension". 

(FR  Doc.  97-11026  Filed  4-28-97;  8:45  am) 
■UJNQ  cooE  esis-ai-u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Sulfadimethoxine  Injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnCN:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific.  Inc.  The  ANADA 
provides  for  use  of  sulfadimethoxine 
injection  in  cattle  for  treatment  of 
certain  bacterial  infections. 

EFFECTIVE  DATE:  April  29. 1997. 

FOR  FURTHER  MFORMATKM  COMTACT: 
Lonnie  W.  Luther,  Center  For  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-594-1623. 

SUPPLEMBfTARY  INFORMATION:  Phoenix 
Scientific.  Inc.,  3915  South  48th  Street 
Ter.,  P.O.  Box  6457,  St  Joseph.  MO 
64506-0457.  filed  ANADA  200-177, 
which  provides  for  intravenous  use  of 
sulfadimethoxine  injection  in  cattle  for 
treatment  of  bovine  respiratory  disease 
(shipping  fever  complex),  bacterial 
pneumonia,  calf  diphtheria,  and  foot- 
rot 

Approval  of  Phoenix's  ANADA  200- 
177  fbr  sulfadimethoxine  injection  is  as 
a  generic  copy  of  Pfizer's  NADA  41-245 
for  Albon®  (sulfadimethoxine)  Injection 
40  percent.  The  ANADA  is  approved  as 
of  March  13. 1997,  and  the  regulations 
are  amended  by  adding  new  21  CFR 
522.2220(a)(2)(iii)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
simimary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parkl^wn  Dr.. 
nn.  1-23.  Rockville.  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Anthority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.2220  is  amended  by 
adding  new  paragraph  (a)(2)(iii)  to  read 
as  follows: 

{522.2220    Sulfadimethoxine  in|6Ctlon. 

(a)*  •  * 
(2)*  •   • 

(iii)  See  No.  059130  for  use  as  in 
paragraph  (a)(3)(iii)  of  this  section. 

*         •         •        •         • 

Dated:  April  8, 1997. 
MkJuwl  I.  BUckweU. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

|FR  Doc.  97-10979  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Decoquinate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Rhone-Poulenc,  Inc.  The  supplemental 
NADA  provides  for  certain  revisions  in 
the  Type  C  medicated  feed  fed  for 
prevention  of  coccidiosis  in  cattle, 
sheep,  and  goats. 
EFFECTIVE  DATE:  April  29. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Rhone- 
Poulenc.  Inc.,  P.O.  Box  125,  Black  Horse 
Lane.  Monmouth  Jimction,  NJ  66210. 
filed  supplemental  NADA  39-417, 
which  provides  for  use  of  6  percent 
decoquinate  Type  A  medicated  article  to 
make  0.06  to  0.6  percent  decoquinate 
Type  B  feeds  to  make  0.0015  to  0.059 
percent  decoquinate  Type  C  medicated 
feed  for  cattle,  sheep,  and  goats  for 
prevention  of  coccidiosis.  The 
supplemental  NADA  is  approved  as  of 


March  7, 1997,  and  the  regulations  ace 
amended  in  21  CFR  558.195(c)  and  (d) 
to  reflect  the  approval. 

The  supplemental  NADA  does  not 
contain  added  safety  or  effectiveness 
data.  Therefore,  a  freedom  of 
inf(Hmation  (FOI)  siunmary  for  the 
supplemental  approval  is  not  required. 
An  FOI  summary  for  the  currently 
approved  application  may  be  seen  in  the 
Ekickets  M^iagement  Branch  (HFA- 
305),  Food  and  I^ug  Administration, 
12420  Parklavra  Dr.,  nn.  1-23, 
Rockville,  MD  20857,  between  9  a.m.  to 
4  pjn.,  Monday  through  Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  t]rpe  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment  Therefore, 
neither  an  enviitmmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21 CFK  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows:  - 


Aothoittr-  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

2.  Section  558.195  is  amended  by 
adding  new  paragraph  (c)(2)  and  in  the 
table  in  paragraph  (d)  a  new  entry  for 
"13.6  to  535.7  (0.0015  to  0.059  pet)"  to 
read  as  follows: 

S55B.196    Oecoquinala. 

•        •        •        •        • 

(c)  •  •  • 

(2)  Type  A  medicated  articles 
containing  6  percent  decoquinate  may 
be  used  to  make  dry  or  liquid  Type  B 
cattle  (including  veal  calf),  sheep,  and 
goat  feeds  as  in  paragraph  (d)  of  this 
section. 

(d)  •  •  • 


Decoquinale  in 
grams  per  ton 


Comt)ination  in 
grama  per  ton 


Indications  lor  use 


Limitations 


Sponsor 


13.6  to  535.7 
(0.0015  to  0.050 
pet) 


Cattle:  prevention  of  ooc- 
ddtosisin  ruminating 
and  norwuminating 
calves  (including  veal 
calves)  andcattte 
caused  by  Bmeria 
hovisand  Ezumii. 


Young  sheep:  prevention 
of  coccidiosis  caused 
by  Eimeria  oWrKMdaiis, 
Eparva,  £  bakuensis, 
E.  aandatis. 

Young  go^  prevention 
of  coccidiosis  '•^tiH 
tiy  Ekneria  chriBtonsoni, 
E  nmakohfytkimwaa. 


Feed  Type  C  feed  (including  diy  mik  repiacer)  to 
provide  22.7  mg  per  100  b  body  weigM  (0.5  mg 
per  1(g)  per  day.  May  be  prepared  from  dry  Type 
B  feed  containing  0.06  to  0.6  pet  decoquinate  or 
liquid  Type  B  feed  containing  0.0125  to  0.05  pet 
decoquinate.  T)ie  liquid  Type  B  feed  must  have 
pH  5.0  to  6.5  and  contain  a  suspendHig  agent  to 
maimain  a  viscosity  of  not  less  than  500 
centipoiaes.  Feed  at  least  28  days  during  period 
of  exposure  to  cocddtosis  or  wtien  it  is  icely  to 
be  a  fiazard.  Do  not  feed  to  animais  producing 
mik  for  food. 

do 


do 


011526 


Dated:  April  8, 1997. 
lahert  C  LhriagrtoB. 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  far  Veterinary  Medicine. 
(FR  Doc.  97-109ae  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OFTHE  INTERIOR 


Office  of 

and  Enforcement 


30  CFR  Part  804 
[SPATS  Nei  AR-(B7<F0iq 


AOBCV:  Office  of  Surfiu»  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Arkansas  regulatory 
program  and  abandoned  mine  land 
reclamation  plan  (hereinafter  referred  to 
as  the  "Arkansas  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1997  (SMCRA). 
Aikansas  propoaed  revisions  to  and 
additions  of  rules  pertaining  to 
termination  of  jurisdiction,  permit  fees, 
minimiim  required  permit  application 
information,  remaining,  ownership  an 
control,  pennit  approval  or  denial,  small 
operator  assistance,  bond  and  insurance, 
watn  r^lacement.  subsidence  damage 
repair/compensation,  performance 
standards,  inspections,  and  abandoned 
mine  land  reclamation  requirements. 
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Arkansas  also  proposed  to  remove 
duplicated  regulation  sections  for 
surEace  and  undeigroimd  mining  permit 
applications  pertaining  to  general 
requirements  for  the  description  of 
hydrology  and  geology,  groundwater 
information,  siuface  water  information, 
alternative  wrater  supply  information, 
fish  and  wildlife  resources  information, 
and  land  use  information.  The  purpose 
of  the  amendment  is  to  update  the 
Arkansas  program  as  a  result  of 
amendments  to  OSM's  regulations  and 
to  enhance  the  enforcement  of  the 
State's  program. 
EFFECTIVE  DATE:  April  29, 1997. 
FOR  FURTMER  MFORMA'TION  CONTACT: 
Dwight  Thomas,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  SkelJy  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6458,  Telephone: 
(918) 581-6430. 

SUPPLEMENTARY  information: 

L  Background  on  the  Arkansas  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Determinations 

I.  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  regulatory  program. 
Backgroimd  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  foimd  in  the  November 
21, 1980,  Federal  Register  (45  FR 
77003).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
904.10,  904.12,  904.15,  and  904.16. 

On  May  2, 1983,  the  Secretary  of  the 
Interior  approved  the  Arkansas 
abandoned  mine  land  reclamation  plan. 
General  background  information  on  the 
Arkansas  plan,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  May  2, 
1983,  Federal  Register  (48  FR  19710). 
Subsequent  actions  concerning 
amendments  to  the  plan  can  be  found  at 
30  CFR  904.25  and  904.26. 

n.  Submiaeion  of  the  Proposed 
Amendment 

By  letter  dated  April  2,  1996 
(Administrative  Record  No.  AR-557), 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  the 
proposed  amendment,  at  its  own 
initiative,  as  a  result  of  amendments  to 
Tide  30,  Chapter  VII  of  the  Code  of 


Federal  Regulations  (CFR)  and  to 
enhance  the  enforcement  of  the  State 
program.  Arkansas  proposed  to  revise 
the  following  sections  of  its  regulations: 
ASCMRC  Section  700.10(b), 
Termination  of  jurisdiction;  ASCMRC 
Section  701.5,  Definitions  for  "drinking, 
domestic  or  residential  water  supply," 
"lands  eligible  for  remining,"  "material 
damage,"  "non-commercial  building," 
"occupied  residential  dwelling  and 
structures  related  thereto,"  "previously 
mined  area,"  "replacement  of  water 
supply,"  and  "unanticipated  event  or 
condition";  ASCMRC  Section  761.12(h), 
Procedures;  ASCMRC  Section  771.25(b), 
Permit  fees;  ASCMRC  Section  778.14(c), 
Compliance  information;  ASCMRC 
Section  778.18,  Personal  injiuy  and 
property  insurance  information; 
ASCMRC  Section  779.19(b).  Vegetation 
information;  ASCMRC  Section 
779.25(k),  Cross-sections,  maps,  and 
plans;  ASCMRC  Section  780.21  and 
784.14,  Hydrologic  information; 
ASCMRC  Section  780.23  and  784.15, 
Land  use  information;  ASCMRC  Section 
780.25  and  784.16,  Ponds, 
impoundments,  banks,  dams  and 
embankments;  ASCMRC  Section  784.20, 
Subsidence  control;  ASCMRC  Section 
784.25(a),  Return  of  coal  processing 
waste  to  abandoned  underground 
workings;  ASCMRC  Section  785.25, 
Lands  eligible  for  remining;  ASCMRC 
Section  786.5(b),  Definitions  for 
"applicant/violator  system  or  AVS," 
"federal  violation  notice,"  "ownership 
or  control  link,"  "state  violation 
notice,"  and  "violation  notice"; 
ASCMRC  Section  786.11(c)(2),  Public 
notices  of  filing  of  permit  applications; 
ASCMRC  Section  786.17(c)(1).  (c)(2). 
and  (c)(4).  Review  of  violations; 
ASCMRC  Section  786.19(q>-(r),  Criteria 
for  permit  approval  or  denial;  ASCMRC 
Section  786.30,  Improvidently  issued 
permits:  General  procedures;  ASCMRC 
Section  786.31,  Improvidently  issued 
permits:  Rescission  procedures; 
ASCMRC  Section  786.32,  Verification  of 
ownership  or  control  application 
information;  ASCMRC  Section  786.33, 
Review  of  ownership  or  control 
violation  information;  ASCMRC  Section 
786.34,  Procedures  for  challenging 
ownership  or  control  links  shown  in 
AVS;  ASCMRC  Section  786.35, 
Standards  for  challenging  ownership  or 
control  links  and  the  status  of 
violations;  ASCMRC  Section 
788.14(a)(3),  Permit  renewals: 
Completed  applications;  ASCMRC 
Section  795.12,  Program  services; 
ASCMRC  SecUon  795.13(a)(2), 
Eligibility  for  assistance;  ASCMRC 
Section  795.17,  Qualified  laboratories; 
ASCMRC  Section  795.19,  Applicant 


liability;  ASCMRC  Part  800,  General 
requirements  for  bonding  of  surface  coal 
mining  and  reclamation  operations 
under  the  state  program;  ASCMRC 
Section  816.41(e),  Hydrologic  balance 
protection;  ASCMRC  Section  816.46(a), 
(c)(2)  through  (c)(4),  Hydrologic  balance: 
Siltation  structures;  ASCMRC  Section 
816.49,  Impoundments;  ASCMRC 
Section  816.81,  Coal  mine  waste: 
General  requirements;  ASCMRC  Section 
816.116(cM2)  through  (c)(4), 
Revegetation:  Standards  for  success; 
ASCMRC  Section  816.121-U(a)  through 
(g).  Subsidence  control:  General 
requirements;  ASCMRC  Section 
816.122-U,  Subsidence  control:  Public 
notice;  ASCMRC  Section  827.12(e)  and 
(g).  Coal  processing  plants:  Performance 
standards;  ASCMRC  Section  842.11(c) 
through  (f).  Inspections;  ASCMRC 
Section  842.14,  Review  of  adequacy  and 
completeness  of  inspections;  ASCMRC 
Section  874.5,  Definition  for  "left  or 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition";  and 
ASCMRC  Section  874.12(a)(4)  through 
(a)(8).  Eligible  lands  and  water. 

Arkansas  also  proposed  to  remove  the 
following  sections  from  its  regulations: 
ASCMRC  Section  779.13  and  783.13, 
Description  of  hydrology  and  geology: 
General  requirements;  ASCMRC  779.15 
and  783.15,  Groundwater  information; 
ASCMRC  779.16  and  783.16,  Surface 
water  information;  ASCMRC  779.17  and 
783.17,  Alternative  water  supply 
information;  ASCMRC  779.20  and 
783.20,  Fish  and  wildlife  resources 
information;  ASCMRC  Section  779.22 
and  783.22,  Land  use  information; 
ASCMRC  Section  795.16,  Data 
requirements;  ASCMRC  Part  805, 
Amount  and  duration  of  performance 
bond;  ASCMRC  Part  806,  Forms, 
conditions,  and  terms  of  performance 
bonds  and  liability  insurance;  ASCMRC 
Part  807,  Procedures,  criteria  and 
schedule  for  release  of  performance 
bond;  ASCMRC  Part  808,  Performance 
bond  forfeittire  criteria  and  procedures; 
ASCMRC  Section  816.82,  Coal 
processing  waste  banks:  Site  inspection; 
ASCMRC  Section  816.85,  Coal 
processing  waste  banks:  Construction 
requirements;  ASCMRC  Section  816.86, 
Coal  processing  waste:  Burning; 
ASCMRC  Section  816.88,  Coal 
processing  waste:  Return  to 
undergroimd  workings;  ASCMRC 
Section  816.89,  Disposal  of  noncoal 
mine  wastes;  ASCMRC  Section  816.91 
through  .93,  Coal  processing  waste: 
Dams  and  embankments;  ASCMRC 
Section  816.112,  Revegetation:  Use  of 
introduced  species;  ASCMRC  Section 
816.124-U,  Subsidence  control:  Surface 
owner  protection;  and  ASCMRC  Section 
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816.126-U,  Subsidence  control:  Buffer 
zones. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  3, 
1996,  Federal  Register  (61  FR  19881), 
and  in  the  same  dociunent  opened  t}ie 
public  conmient  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
June  3.  1996. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
ASCMRC  Section  786.34,  Procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS;  ASCMRC  Section 
816.49,  Impoundments;  typographical 
errors;  and  a  number  of  incorrect 
reference  citations.  OSM  notified 
Arkansas  of  these  concerns  by  electronic 
mail  (E-mail)  dated  October  22, 1996 
(Administrative  Record  No.  AR-557.07). 

By  letter  dated  December  9, 1996 
(Administrative  Record  No.  AR-557.06), 
and  a  telephone  facsimile  (fax)  dated 
January  7, 1997  (Administrative  Record 
No.  AR-557.D8),  Arkansas  responded  to 
OSM's  concerns  by  submitting  revisions 
to  its  proposed  program  amendment. 
Arkansas  proposed  additional  revisions 
to  ASCMRC  786.34,  Procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS;  ASCMRC  795.19. 
Applicant  liability;  and  ASCMRC 
816.49.  Impoundments,  and  proposed  to 
correct  typographical  errors  and  a 
number  of  incorrect  reference  citations. 


Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Arkansas,  OSM  reopened 
the  public  comment  period  in  the 
January  30. 1997,  Federal  Register  (62 
FR  4499).  The  public  comment  period 
closed  on  February  14, 1997. 

In  a  letter  dated  February  19, 1997 
(Administrative  Record  No.  AR-557.12), 
Arkansas  withdrew  its  proposed 
revisions  concerning  ownership  and 
control.  Therefore,  the  following 
proposed  revisions  originally  submitted 
on  April  2, 1996,  are  withdrawn  and 
will  not  be  addressed  in  this  final  rule: 
ASCMRC  778.14(c).  Compliance 
information;  ASCMRC  786.5(b), 
Definitions  for  "applicant/violator 
system  or  AVS,"  "federal  violation 
notice,"  "ownership  or  control  link," 
"state  violation  notice,"  and  "violation 
notice":  ASCMRC  786.17(c)(1)  and 
(c)(2).  Review  of  violations;  ASCMRC 

786.30,  Improvidently  issued  permits: 
General  procedures;  ASCMRC  Section 

786.31,  Improvidently  issued  permits: 
Rescission  procedures;  ASCMRC 
Section  786.32,  Verification  of 
ownership  or  control  application 
information;  ASCMRC  Section  786.33, 
Review  of  ownership  or  control 
violation  information;  ASCMRC  Section 
786.34,  Procedures  for  challenging 
ownership  or  control  links  shown  in 
AVS;  and  ASCMRC  Section  786.35, 
Standards  for  rhallwnging  ownership  or 


control  links  and  the  status  of 
violations. 

m.  Director's  Findings 

Set  forth  below,  puirsuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amenchnent. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes  or  revised  regulation  references 
and  paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment 

A.  Revisions  to  Arkansas's  Regulations 
That  Are  Sid>stantivety  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

1.  Revisions  to  Existing  Regulations  and 
New  Regulations 

a.  The  proposed  State  regulations 
listed  in  the  following  table  contain 
language  that  is  the  scune  as  or  similar 
to  tile  corresponding  sections  of  SMCRA 
and/or  the  Federal  regulations.  The 
amendments  contain  additions  and/or 
changes  to  the  existing  State  regulations. 
Differences  between  the  proposed  State 
regulations  and  SMCRA  anchor  the 
Federal  regulations  are  nonsubstantive, 
or  the  proposed  State  amendments 
involve  provisions  that  add  specificity 
and  do  not  adversely  affect  othw  aspects 
of  the  program. 


Topic 


State  ragulation(s) 


Federal 


regula- 


Termination  of  jurisdiction 


ASCMRC  700.10(b) 


30  CFR  700.11(d) 


Definitions:  Drinking,  domestk:  or  residential  water  supply;  Lands  eligible  for  remirt- 
ing;  Material  damage;  Non-commerciai  fouitding;  Occupied  residential  dwellirig  and 
structures  related  thereto;  Previousiy  mined  area;  Replacement  of  w^er  supply. 
Unanticipated  event  or  condition. 


30  CFR  701^ 


Surface  Mining  Permit  AppHcaUone    mnlmuw  Requiraments  tor  ReclereaUon  and  Opefadon  Plan 


Reclamation  plan:  Hydrotogic  information  „ 

Reclamation  plan:  Land  use  information  

Reclamation  plan:  Sittalion  structures,  impoundments,  banks,  dams  and  embank- 


ASCMRC  780.21  (f)(3)(v) 

ASCMRC  78023  _ 

ASCMRC  780.25 


30  CFR  784.14<e)(3)(iv) 
30  CFR  780.23 
30  CFR  780.25 


Underground  Mining  Permit  Applicationa— Minimum  Raquiremenle  for  Weclemation  and  OparMlon  Plan 

SubskJence  control  piin „ _ 

ASCMRC  784.20 

30  CFR  784.20 

Requirwnanta  for  Permits  for  Special  Caligortaa  of  MMng 

Lands  eligible  for  remining „ _ 

ASCMRC  785.25 

30  CFR  785.25 

Rawtow,  Public  ParttdpaUcn.  and  Approval  or  niespprowsl  of  ParmH  AppNcaUons  and  Permit  Terms  and  Conditions 


Review  of  violatkxis 

Criteria  tor  permit  approval  or  denial 


ASCMRC  786.17(c)(4)  .... 
ASCMRC  786.19  (q)  and 
(r). 


30  CFR  773.15(b)(4) 
30  CFR  773.15(c)(12)  and 
(c)(13) 
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ISS 


Topic 


Stale  r«guMion(8) 


Federal  oountorpart  ragute- 
tion(8) 


Program  services  and  data  requirements 
Bigibiity  for  assistance - 


Qualified  laboratory.  General 
Afipicant  liability 


ASCMRC  795.12 _. 

ASCMRC  795.13  (a)(2), 
(a)(2)(0  and  (a)(2)(iO. 
ASCMRC  795.17(a)(1)  .. 
ASCMRC  795.19(a)(1)  .. 


30  CFR  795.9 

30  CFR  795.6  (a)(2). 

(a)(2)(0  and  (a)(2)(ii) 
30  CFR  795.3 
30  CFR  795.12 


Parmanant  Piogiain  Perfofinanca  Slandawla 


Drinking,  domestic  or  residential  water  supply - 

Hydrologic  balance:  Siltation  structures— Definition  for  "other  treatment  faciiities" 

Sedwnentation  ponds— Spillways 

Coal  mine  waste:  General  requirements  _ - - 


Revegelation:  Standards  for  success 


Subsidence  control:  Pubic  notice 

Coal  processing  plants:  Performance  standards 


ASCMRC  816.41(e)  

ASCMRC  816.46(a)(3) 

ASCMRC  816.46(c)(2)  

ASCMRC  816.81(a)  and 

(c)(2). 
ASCMRC  816.1 16(c)(2)(0 

and  (c)(2)(iO. 

ASCMRC  816.122-U 

ASCMRC  827.12(g)  


30  CFR  816.41  (D 
30  CFR  701.5 
30  CFR  816.46(c)(2) 
30  CFR  816.81(a)  and 

(c)(2) 
30  CFR  816.116(0(2)0) 

and  (c)(2)P) 
30  CFR  817.122 
30  CFR  827.12(e) 


tnapadlon  and  Enforoement  Procediaaa 


Irwpections  - - 

Review  of  adequacy  and  completeness  of  inspections 


ASCMRC  842. 11(c)-(f) 
ASCMRC  842.14 


30  CFR  842.1 1(c)-<f) 
30  CFR  842.14 


Abandenad  Mhte  Land 


Radaniation  na^uiranwnta 


Definition:  Lett  or  abandoned  in  eittier  an  unreclaimed  or  inadequately  reclaimed 

condMon. 
BKgfUe  lands  and  water - — 


Because  die  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Arkansas's  proposed 
rules  are  no  less  effective  than  the 
Federal  regulations  and  is  approving 
them. 

The  Director  is  also  removing  the 

required  program  amendment  at  30  CFR 
904.16(a)  concerning  the  definition  of 
the  term  "lands  eligible  for  remining" 
because  Arkansas  proposed  the 
definition  at  ASCMRC  Section  701.5 
thereby  meeting  the  requirement. 

b.  ASCMRCSubchapter  f.  Bond  and 
insurance  requirements  for  surface  coal 
mining  and  reclamation  operations. 
Arkansas  proposed  at  subchapter  J,  to 
strike  all  existing  language  from  Part 
800,  General  requirements  for  bonding 
of  surface  coal  mining  and  reclamation 
operations;  to  remove  Part  805,  Amount 
and  duration  of  p>erformance  bond;  to 
remove  Part  806.  Forms,  conditions,  and 
terms  of  performance  bonds  and 
liability  insurance;  to  remove  Part  807, 
Procedures,  criteria  and  schedule  for 
release  of  performance  bond;  to  remove 
Part  808,  Performance  bond  forfeitiue 
criteria  and  procedures:  and  to 
consolidate  the  provisions  of  the 
removed  Parts  into  amended  Part  800. 
The  language  in  amended  Part  800  is 
substantively  identical  to  30  CFR  Part 
800,  Bond  and  insurance  requirements 
for  surface  coal  mining  and  reclamation 


ASCMRC  874.5 - 

ASCMRC  874.12(a)(4)- 
(a)(8). 


30  CFR  870.5 

30  CFR  874.12(d)-(»i) 


operations  under  regidatory  programs, 
with  the  exception  of  ASCMRC 
800.40(b)(1)  through  (b)(3).  At  ASCMRC 
800.40(b)(1)  and  (bM2),  Arkansas 
proposed  to  recodify  previously 
approved  State  language  regarding 
inspections  and  evaluations  or 
reclamation  work  by  the  Arkansas 
Reclamation  Review  Committee  that 
was  formerly  codified  at  now-removed 
ASCMRC  807.11(d)(1)  and  (d)(2). 
Aii^ansas  also  proposed  to  recodifying  at 
ASCMRC  800.40(b)(3),  previously 
approved  State  language  that  requires 
the  Reclamation  Review  Committee  to 
consider  comments  received  bom  the 
Ckimmittee  and  other  persons  when 
evaluating  reclamation  work.  This 
previously  approved  language  was 
formerly  co<Ufied  at  now-removed 
ASCMRC  807.11(e)(l)P). 

The  Director  is  approving  Arkansas' 
proposal  because  it  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
Part  800  and  because  it  contains 
previously  approved  language. 

c.  ASCMRC  816.46(bH2),  Hydrologic 
balance:  siltation  structures,  general 
requirements.  Aiicansas  proposed  to  add 
an  editorial  note  that  this  paragraph  is 
suspended.  This  is  consistent  with  the 
editorial  note  located  at  the  end  of  30 
CFR  816.46.  Therefore,  the  Director  is 
approving  the  addition  of  the  editorial 
note. 


d.  ASCMRC  816.49.  impoundments. 
Arkansas  proposed  to  amend  this 
section  by  redesignating  existing 
paragraphs  (a)(1)  through  (a)(8)  as 
paragraphs  (a)(2)  through  (a)(9), 
respectively;  by  redesignating  existing 
paragraphs  (a)(9)  through  (a)(ll)  as. 
paragraphs  (a)(ll)  through  (a)(13). 
respectively;  and  by  adding  new 
paragraphs  (a)(1)  and  (a)(10).  In  new 
paragraph  (a)(1),  Arkansas  proposed  to 
add  language  that  is  substantively 
identical  to  30  CFR  816.49(a)(1)  that 
pertains  to  impoundments  meeting  the 
Class  B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct  1985). 
Language  proposed  in  new  paragraph 
(a)(10)  is  substantively  identical  to  30 
CFR  816.49(a)(10)  and  pertains  to  the 
location  of  any  remaining  highwall  in 
an  impoundment.  Arkansas  also 
proposed  to  revise  newly  redesignated 
paragraphs  (a)(2),  (aK4),  (a)(5),  (a)(6)(i), 
(a)(9),  and  (a)(12),  and  existing 
paragraphs  (c)(2).  (c)(2)(i),  and  (c)(2)(u) 
by  inserting  references  to  the  Soil 
Conservation  Service  criteria  for  dam 
classifications.  In  addition,  Aricansas 
proposed  to  revise  newly  redesignated 
paragraph  (a)(9)  pertaining  to  spillways 
by  replacing  the  existing  language  with 
language  that  is  substantively  identical 
to  30  CFR  816.49(a)(9). 


The  Director  is  approving  these 
revisions  because  they  are  substantively 
the  same  as  and  are  no  less  efiisctive 
than  the  Federal  regulations  at  30  CFR 
816.49.  The  Director  notes  that  the  word 
"highway"  in  paragraph  (a)(10)  should 
be  "highwall,"  and  he  is  requiring 
Arkansas  to  correct  this  spelling  error 
before  the  final  rule  is  promulgated. 

e.  ASCMRC  816.1 21-U,  subsidence 
control:  general  requirements.  Arkansas 
proposed  to  amend  this  section  by 
deleting  the  existing  language  in 
ASCMRC  816.121-U;  by  deleting 
sections  ASCMRC  816.124-U  and 
ASCMRC  816.12&-U;  and  by  combining 
the  provisions  of  ASCMRC  816.121-U, 
ASCMRC  816.124-U,  and  ASCMRC 
816.126-U  into  revised  section 
ASCMRC  816.121-U. 

The  Director  is  approving  this 
revision  because  the  revised  section 
ASCMRC  816.121-U  is  substantively 
the  same  as  and  is  no  less  efiiective  than 
the  Federal  regulations  at  30  CFR 
817.121,  Subsidence  control. 

2.  Deletions  of  Existing  Regulations 

Aricansas'  proposed  deletions  of  the 
following  regulations  are  consistent 
with  OSM's  repeal  of  the  Federal 
counterpart  regulations  shown  in 
brackets: 

a.  ASCMRC  779.13  and  783.13, 
Description  of  hydrology  and  geology: 
(General  requirements  [30  C^FR  779.13 
and  783.13,  48  FR  43956,  September  26, 
1983);  ASChfilC  779.15  and  783.15, 
Groundwater  information  [30  CFR 
779.15  and  783.15,  48  FR  43956, 
September  26, 1983);  ASCMRC  779.16 
and  783.16,  Surface  water  information 
[30  CFR  779.16  and  783.16,  48  FR 
43956,  September  26, 1983];  ASCMRC 
779.17  and  783.17,  Alternative  water 
supply  information  (30  CFR  779.17  and 
783.17, 48  FR  43956,  September  26, 
1983];  ASCMRC  779.20  and  783.20,  Fish 
and  wildlife  resources  information  [30 
CFR  779.20  and  783.20,  52  FR  47352, 
December  11, 1987];  ASCMRC  779.22 
and  783.22,  Land  use  information  [30 
CFR  779.22  and  783.22,  59  FR  27932, 
May  27, 1994];  ASCMRC  779.25(k). 
SurJEace  coal  mining  application 
requirements  for  premining  land  use 
information  f30  CFR  779.25(a)(ll),  59 
FR  27932,  May  27, 1994];  ASCMRC 
816.82,  Coal  processing  waste  banks: 
Site  inspection  [30  CFR  816.82, 48  FR 
44006,  September  26,  1983);  ASCMRC 
816.85,  Coal  processing  waste  banks: 
Construction  requirements  [30  CFR 
816.85.  48  FR  44006.  September  26. 
1983];  ASCMRC  816.86,  Coal  processing 
waste:  Burning  [30  CFR  816.86, 48  FR 
44006,  September  26, 1983];  ASCMRC 
816.88,  Coal  processing  waste:  Return  to 
underground  workings  [30  CFR  816.88, 


48  FR  44006,  Septembw  26, 1983]; 
ASCMRC  816.89,  Disposal  of  noncoal 
mine  wastes  [30  CFR  816.89, 56  FR 
65623,  December  17, 1091);  ASCMRC 

816.91,  Coal  processing  waste:  Hams 
and  embankments:  C^neral 
requirements  [30  CFR  816.91, 48  FR 
44006,  September  26, 1983);  ASCMRC 

816.92,  Coal  processing  waste:  Dams 
and  embankments:  Site  preparation  [30 
CFR  816.92,  48  FR  44006,  September  26, 
1983];  ASCMRC  816.93,  Coal  processing 
waste:  Dams  and  embankments:  Design 
and  construction  [30  CFR  816.93,  48  FR 
44006,  September  26, 1983];  ASCMRC 
816.112,  Revegetation:  Use  of 
introduced  species  (30  CFR  816.112, 48 
FR  40141,  September  2, 1983];  ASCMRC 
816.124-U,  Subsidence  control:  Sur&ce 
owner  protection  [30  CFR  817.124,  48 
FR  14638,  June  1, 1983];  and  ASCMRC 
816.126-U,  Subsidence  control:  Buffer 
zones  [30  CFR  817.126,  48  FR  14638, 
June  1, 1983]. 

Because  the  above  proposed  deletions 
are  consistent  with  (DSM's  repeal  of  the 
Federal  counterpart  regulations,  the 
Director  finds  that  the  proposed 
deletions  will  not  render  the  Arkansas 
regulations  less  effective  than  the 
Federal  regulations. 

b.  ASCMRC  795.16,  data 
requirements.  Arkansas  proposed  to 
remove  this  section  from  its  regulations 
and  to  combine  its  provisions  with 
ASCMRC  795.12,  Program  services  and 
data  requirements.  The  Director  is 
approving  this  revision  because  the 
provisions  that  were  combined  with 
ASCMRC  795.12  are  substantively 
identical  to  30  CFR  795.9,  Program 
services  and  data  requirements,  and  will 
not  render  the  Arkansas  regulations  less 
effective  than  the  Federal  regulations. 

B.  Revisions  to  Arkansas's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

1.  ASCMRC  771.25    Permit  Fees 

The  currently  approved  State 
regulation  at  ASCMRC  771.25  provides 
for  the  administration  and  enforcement 
fise  to  be  equal  to  $500.00  or  $30.00  per 
acre,  whichever  is  greater,  for  all  areas 
which  will  be  afiiected  during  a  12- 
month  period.  Arkansas  proposed  to 
amend  this  section  by  replacing  the 
current  method  of  determining  the 
annual  administration  and  enforcement 
flee  with  one  that  charges  a  flat  fee  of 
$600.00  per  year  through  the  life  of  the 
permit.  Arlumsas  also  proposed  to  allow 
the  fee  to  be  paid  in  two  equal 
installments  of  $300.00  each  if  the 
applicant  chooses. 

The  Director  finds  that  Arkansas' 
proposal  regarding  a  fiee  structure  and 


die  payment  methods  for  the  annual 
administration  and  enforcement  fee  are 
no  less  effective  than  the  Federal 
regulation  at  30  CFR  777.17,  Permit  fees, 
which  allows  application  fses  to  be 
determined  by  the  regulatory  authority  ~ 
and  to  be  paid  over  the  term  of  the 
permit.  The  Director  is  approving  this 
proposal. 


2.  ASCMRC  784.14 
Information 


Hydrologic 


Arkansas  proposed  to  rename  the 
heading  to  tliis  section  and  add 
references  to  sections  780.21(e). 
780.21(f)(3)(iii),  and  780.21(f)(3)(v). 
Also,  through  an  apparent  typographical 
error,  the  heading  for  section  784.15  had 
been  deleted  Tnaking  it  appear  that 
section  784.14  also  reiarenced  section 
780.23.  Moreover,  the  reference  to 
ASCMRC  780.23  incorrecdy  excluded 
ASCMRC  780.23(a)(2)  fitim 
consideration  for  underground  mining 
operations.  Arkansas  proposed  to 
correct  this  error  by  removing  the 
reference  to  section  780.23. 

The  proposed  changes  are  consistent 
with  Federal  regulations  at  30  CFR 

784.14,  Hydrologic  information,  and 
will  not  render  the  Arkansas  program 
less  effective  than  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  the  changes. 

3.  ASCMRC  784.15    Reclamation  Plan: 
Postmining  Land  Uses 

As  discussed  above,  the  heading  for 
ASCMRC  784.15  had  been  deleted. 
Arkansas  proposed  to  reinsert  the 
correct  heading,  "Reclamation  Plan: 
Postmining  Land  Uses,"  for  ASCMRC 
784.15  and  to  add  a  reference  to 
ASCMRC  780.23  under  this  heading. 

The  proposed  changes  are  consistent 
with  Federal  regidations  at  30  CFR 

784.15,  Reclamation  plan:Land  use 
information,  and  will  not  rmider  the 
Arkansas  regulations  less  effective  than 
the  Federal  regulations.  Therefore,  the 
Director  is  approving  the  proposal. 

4.  ASCMRC  784.16    Reclamation  Plan: 
Siltation  Structures,  Impoimdments, 
Banks,  Dams,  and  Embemkments 

Arkansas  proposed  to  amend  the 
heading  for  this  section  by  replacing  the 
term  "Ponds"  virith  the  term  "Siltation 
Structures." 

The  proposed  change  is  consistent 
with  the  Federal  regulations  at  30  CFR 

784.16,  Reclamation  plan:  Siltation 
structures,  impoundments,  banks,  dams, 
and  embankments.  The  Director  is 
approving  the  revision. 
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5.  ASCMRC  816.116(cH2Hc)(3) 
Revegetation:  Standards  for  Success 

Arkansas  proposed  to  amend 
ASCMRC  816.116(c)(2)  by  deleting  the 
precipitation  qualifier  of  "more  than  26 
inches  of  annual  average  precipitation"; 
by  deleting  paragraph  (c)(3)  which  is 
applicable  to  lands  that  receive  less  than 
26  inches  of  annual  average 
precipitation;  and  by  redesignating 
paragraph  (c)(4)  as  (c)(3). 

The  Director  finds  that  the  proposed 
revisions  at  paragraph  (c)  will  not  make 
the  Arkansas  regulations  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.116(c)  and  is  approving  them 
because:  (1)  Arkansas  experiences  more 
than  26  inches  of  annual  average 
precipitahon  throughout  the  State,  so 
the  qualifier  in  paragraph  (c)(2)  is 
unnecessary;  (2)  the  State  does  not 
experience  less  than  26  inches  of  annual 
average  precipitation  so  paragraph  (c)(3) 
is  not  applicable  for  lands  in  Ariiansas; 
and  (3)  with  the  removal  of  paragraph 
(c)(3),  the  redesignation  of  existing 
paragraph  (cX4)  as  new  paragraph  (c)(3) 
is  acceptable. 

C.  Bevisions  to  Aikanaas's  Regulations 
With  No  Corresponding  Federal 
Regulations 

1.  ASCMRC  816.81(cK3)  and  (c)(4).  Coal 
Mine  Waste:  General  Requirements 

Arisansas  proposed  to  delete 
paragraphs  (c)(3)  and  (c)(4)  from  its 
regulations.  The  Director  is  approving 
this  deletion  because  these  paragraphs 
contain  provisions  for  which  there  are 
no  counterpart  Federal  regulations  at  30 
CFR  816.81,  Coal  mine  waste:  General 
requirements,  and  because  the  deletion 
of  these  paragraphs  will  not  render  the 
Arkansas  regulations  less  efCactive  than 
the  above  Federal  regulations. 

IV.  Sanmaiy  and  Dispoaition  of 


Public  Conunents 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportimity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Conunents 

Pursuant  to  30  CFR  732.17(hKllHi). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Aricansas 
program.  OSM  received  two  comments 
which  were  from  the  Department  of 
Army,  U.S.  Army  Corps  of  Engineers, 
Engineering  Division  (Administrative 
Record  Nos.  AR-557.05  and  AR- 


557.13).  The  comments  were  in 
response  to  the  original  and  reopened 
Federal  Register  notices  for  the 
proposed  rule.  This  agency  responded 
in  both  comments  that  the  changes  in 
the  State's  program  were  satisfactory. 

Envirorunental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  Uie  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C.  7410  et  seq.). 

None  of  the  revisions  that  Arkansas 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
conciurence. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  AR-557.01).  EPA  did  not 
respond  to  OSM's  request 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuut  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  efiiect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  AR-557.01). 
Neither  the  SHPO  nor  the  ACHP 
responded  to  OSM's  request 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Directcx'  approves  the  proposed 
amendment  as  submitted  by  Arkansas 
on  April  2, 1996,  as  revised  on 
December  9, 1996  (Administrative 
Record  No.  AR-557.06,  January  7, 1997 
(Administrative  Record  No.  AR-557.08). 
and  February  19, 1997  (Administrative 
Record  No.  AR-557.12). 

The  Director  approves  the  rules  as 
proposed  by  Arkansas  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

As  discussed  in  finding  number 
A.l.d.,  the  Director  is  requiring 
Arkansas  to  correct  the  aforementioned 
spelling  error  before  the  State 
promulgates  the  final  rule. 

The  Director  is  also  taking  this 
opportunity  to  revise  30  CFR  904.10  and 
904.20. 

The  Federal  regulations  at  30  CFR 
Part  904,  codifying  decisions  concerning 
the  Arkansas  program,  are  being 
amended  to  implement  this  decision. 


This  final  rule  is  being  made  efiiective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

IV.  Procedural  Determinatio— 

Executive  Order  12866 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^uLatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  envirorunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)} 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwori^  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 


which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  nile 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations,  Siufiace 
mining.  Underground  mining. 


Dated:  April  8, 1997. 
Brent  Wahlqnirt, 

Reffoaal  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  904  is  amended 
as  set  forth  below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Autliority:  30  U.S.C  1201  et  seq. 

2.  Section  904.10  is  revised  to  read  as 
follows: 

§904.10    Stale  regulatory  piogram 
approval. 

(a)  The  Arkansas  regulatory  program 
as  submitted  on  February  18, 1980,  and 
as  amended  on  May  29, 1980,  and  July 
2, 1980,  and  as  clarified  on  July  29, 
1980,  August  8, 1980.  August  14, 1980, 
and  August  29, 1980«  was  conditionally 
approved,  effective  November  21, 1980. 
Beginning  on  that  date,  the  Ail:ansas 
Department  of  Pollution  Control  and 
Ecology  was  deemed  the  regulatory 


authority  in  Arkansas  for  all  surface  coal 
mining  and  all  Coai  exploration 
operations  on  non-Federal  and  non- 
Indian  lands. 

(b)  The  Arkansas  regulatory  program 
as  amended  on  September  2, 1980, 
January  19, 1981,  and  March  12, 1981. 
was  fiilly  approved,  effective  January 
22. 1982. 

(c)  Copies  of  the  approved  program 
are  available  at: 

(1)  Office  of  Surface  Mining 
Rozlamation  and  Enforcement,  Tulsa 
Field  Office,  5100  E.  Skelly  Drive,  Suite 
470,  Tulsa,  Oklahoma  74135-6547. 

(2)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Surface  Mini^ 
and  Reclamation  Division,  8001 
National  Drive,  Littie  Rock,  Arkansas 
72219-8913. 

3.  Section  904.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

f  904.15   Approval  of  Arkansas  laguMory 


Original  amendment 
submission  date 


Date  of  final 
put)iication 


Citation/description 


April  2,  1996  April  29,  1997  ASCMRC  700.10(b):  701.5;  771.25(b);  779.13;  .15;  .16;  .17;  .20;  22;  .25(K);  78021  (f)(3)(v); 

.23;  .25(a)(2)  ftrough  (f);  783.13;  .15;  .16;  .17;  .20;  .22;  784.14;  .15;  .16;  .20;  785.25; 
786.16(c)(4);  .19;  795.12;  .13;  .16;  .17;  .19;  Parts  800.  805  tt»rough  808;  816.41(e); 
.46(a)(3),  (b)(2).  (c)(2);  .49;  .81(a),  (c)(2),  (3).  (4);  .82;  .85;  .86;  .88;  .89(d);  .91;  .92;  .93; 
.112;  .116(0(2).  (3),  (4);  .121-U(a).  (c)  through  (g);  .122-U;  .124-U;  .1264J;  827.12(fl): 
842.11(c)(1)  through  (4);  (d),  (e),  (I);  842.14. 

1906.10    {Amended] 

4.  Section  904.16  is  amended  by  removing  and  reserving  paragraph  (a). 

5.  Section  904.20  is  revised  to  read  as  follows: 


§904.20    Approval  of  Arkansas  abandoned  mirta  land  reclamation  plan. 

The  Arkansas  Reclamation  Plan,  as  submitted  on  July  7,  1982.  is  approved,  effective  May  2,  1983.  Copies  of  the 
approved  program  are  available  at: 

(a)  Office  of  Surfoce  Mining  Reclamation  and  Enforcement,  Tulsa  Field  Office.  5100  E.  Skelly  Drive,  Suite  470, 
Tulsa,  Oklahoma  74135-«547. 

(b)  Arkansas  Department  of  Pollution  Control  and  Ecology,  Surface  Mining  and  Reclamation  Division,  8001  National 
Drive,  Little  Rock,  Arkansas  7Z219-8913. 

6.  Section  904.25  is  amended  in  the  table  by  adding  a  new  entiy  in  chronological  order  by  "Date  of  Final  Publication" 
to  read  as  follows: 

§904uZ5    Approval  of  Arkansas  abandoned  mine  land  reclamation  plan  amendments. 


Original  amendment  submission  date 


Date  of  final  publication 


Citation/description 


April  2.  1996 


April  29,  1997 „ ASCMRC  874.5;  .12(aM4)  through  (8). 
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ISS 


(FR  Doc.  97-10990  Filed  4-28-97:  8:45  am) 
■UMQ  COM  4910-OS-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enfofoement 

30  CFR  Part  943 

[SPATS  Na  TX-030-FOR] 

Ta»«8  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interidr. 

ACTION:  Final  rule;  approval  of 
amendment 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Texas  regulatory 
program  (hereinafter  referred  to  as  the 
'Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Texas  proposed 
revisions  to  the  Texas  Coal  Mining 
Regulations  (TCMR)  pertaining  to  the 
replacement  of  water  supply  where  it 
has  been  adversely  impacted  by 
contamination,  diminution,  or 
interruption  resulting  firom  surface 
mining  activities.  The  amendment  is 
intended  to  revise  the  Texas  program  to 
be  consistent  with  the  corresponding 
Fednal  regulations. 

9FECTME  DATE:  April  29.  1997. 

FOR  FWmCR  MFORMATKM  CONTACT:  A. 
Dwi^t  Thomas,  Acting  Director,  Tidsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  ^celly  Drive.  Suite  470.  Tulsa. 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 


L  Background  on  the  Texas  Program 

n.  Submiacion  of  the  Propoaed  Amendment 

m.  Diractor'i  Findings 

IV.  Summary  and  Diaposition  of  Comments 

V.  Diractor's  Decision 

VL  Procedmal  Dateraiinations 

L  Bafagrawd  m  Ike  Texas  Piugiaai 

On  F^vuary  16, 1980,  the  Secretary  of 
the  Interior  cmiditionally  approved  the 
Texas  program.  Background  infcmnation 
on  the  Texas  i»ogram,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
27, 1980.  Federal  Kegietar  (45  FR 
12998).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CPK 
943.  10,  943.15.  and  943.16. 


n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  October  21. 1996 
(Administrative  Record  No.  TX-629). 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  a  July  8, 
1996,  letter  (Administrative  Record  No. 
TX-618)  that  OSM  sent  to  Texas  in 
accordance  with  30  CFR  732.17(c). 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  November 
4.  1996.  Federal  Register  (61  FR  56648), 
and  in  the  same  dociunent  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  December  4, 
1996.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment. 
OSM  identified  a  concern  relating  to  the 
proposed  definition  of  the  term 
"replacement  of  water  supply"  at  TCMR 
701.008(77).  Texas  had  proposed 
language  at  TCMR  701.088(77)(a)  that 
appeared  to  place  a  restriction  on  the 
option  for  a  one-time  payment  of  any 
operation  and  maintenance  costs  of  a 
replacement  water  delivery  system  that 
were  in  excess  of  customary  and 
reasonable  delivery  costs  for  the 
premining  water  supply.  The  proposed 
language  would  have  required  the 
permittee  ami  the  water  supply  owner 
to  enter  into  an  agreement  prior  to 
commencement  of  mining  operations. 
The  counterpart  Federal  definition  at  30 
CFR  701.5  contains  no  restriction  as  to 
when  the  permittee  and  the  water 
supply  owner  may  enter  into  an 
agreement  for  the  one-time  payment 
opti(Hi.  OSM  notified  Texas  of  this 
concern  by  letter  dated  January  8, 1997 
(Administrative  Record  No.  TX-629.08). 

By  letter  dated  March  5, 1997 
(Administrative  Record  No.  TX-619.11). 
Texas  respcmded  to  OSM's  concern  by 
requesting  that  its  amendment  be 
revised  at  TCMR  701.008(77)(a)  to 
exclude  the  proposed  phrase  "at  any 
time  prior  to  conmiencement  of  mining 
operations." 

m  irimrlnr'i  rieiiagi 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-refarences  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment 


1.  TCMR  701.008(77)  Definition  of 
Replacement  of  Water  Supply 

Texas'  proposed  definition  of  the  term 
"replacement  of  water  supply"  requires 
that  protected  water  supplies 
contaminated,  diminished,  or 
interrupted  by  coal  mining  operations 
be  replaced.  It  provides  for  replacement 
of  water  supplies  which  are  equivalent 
to  the  premining  quantity  and  quality 
on  both  a  temporary  and  permanent 
basis.  Replacement  includes  provision 
of  an  equivalent  water  delivery  system 
and  compensation  for  operation  and 
maintenance  costs  in  excess  of 
customary  and  reasonable  delivery  costs 
for  the  premining  water  supply.  If 
agreed  to  by  the  water  supply  owner,  a 
one-time  payment  based  on  the  present 
worth  of  the  increased  annual  operating 
and  maintenance  costs  for  a  period  of 
time  agreed  upon  by  the  water  supply 
owner  and  the  permittee  would  fulfill 
the  obligation  to  compensate  the  owner. 
The  definition  allows  the  water  supply 
owner  to  waive  replacement  in 
circumstances  where  the  water  supply 
is  not  needed  for  the  current  or 
postmining  land  uses.  If  water 
replacement  is  waived,  the  permittee 
must  demonstrate  that  a  suitable 
alternative  water  source  is  available  and 
could  be  developed  if  needed. 

The  Director  finds  that  Texas' 
proposed  definition  at  TCMR 
701.008(77)  is  substantively  identical  to 
the  corresponding  Federal  definition  at 
30  CFR  701.5.  Therefore.  Texas' 
proposed  r^ulation  is  no  less  efiiactive 
than  the  Federal  regulation. 

2.  TCMR  779.130  Alternative  Water 
Supply  Information 

Texas  proposed  to  revise  its 
alternative  water  supply  regulation  by 
clarifying  the  existing  requirements  and 
addii^  the  requirement  that  the 
application  identify  the  suitability  of  the 
alternative  water  sources  for  existing 
premine  uses  and  ^proved  postmine 
land  uses. 

The  Director  finds  that  the  revised 
regulation  at  TCMR  779.130  has 
substantively  identical  regulatory 
requirements  as  the  counterpart  Federal 
regulation  at  30  CFR  780.21(e). 
Therefore,  it  is  no  less  efEective  than  the 
Federal  regulation. 

3.  TCMR  816.352  Water  Rights  and 
Replacement 

Texas  proposed  to  replace  the  word 
"affected"  with  the  words  "adversely 
impacted"  to  clarify  that  the  specified 
water  supply  to  be  replaced  must  have 
been  adversely  impacted  by 
contamination,  diminution,  or 
interruption  proximately  resulting  from 


the  surface  mining  activities.  Texas  also 
added  a  new  provision  requiring  the 
baseline  hydrologic  information 
required  in  §§  779.126,  779.130.  and 
780.146  of  its  regulations  be  used  to 
determine  the  extent  of  the  impact  of 
mining  upon  groimd  water  and  surface 
water. 

The  Director  finds  that  the  revised 
regulation  at  TCMR  816.352  is 
substantively  identical  to  the 
counterpart  Federal  regulation  at  30 
CFR  816.41(h).  Therefore,  it  is  no  less 
effective  than  the  Federal  regulation. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

Public  Comments 

By  letter  dated  November  22,  1996 
(Administrative  Record  No.  TX-629.04), 
Texas  Utilities  Services,  Inc.  submitted 
comments  in  support  of  Texas' 
proposed  amendment 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program 
(Administrative  Record  No.  TX-629.03). 

By  letter  dated  November  22, 1996 
(Administrative  Record  No.  TX-629.06), 
the  U.S.  Army  Corps  of  Engineers 
commented  that  it  found  the  changes  to 
be  satisbctory. 

Environmental  Protection  Agency  (EPA) 

Piusuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Texas  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  TX-629.01). 
The  EPA  did  not  respond  to  OSM's 
request ' 


State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  629.02). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Texas  on 
October  21, 1996,  and  as  revised  on 
March  5, 1997. 

The  Director  approves  the  regulations 
as  proposed  by  Texas  with  the  provision 
that  they  be  ftdly  promulgated  in 
identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public.  

The  Federal  regidations  at  30  CFR 
Part  943.  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  fiom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
use  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11,  732.15. 
and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 


is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731,  and  732  have  been 
met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  USC  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  USC 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  USC  3507 
et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  munber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
USC  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  munber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  8.  1997. 

Brent  Wahlquist. 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  943  is  amended 
as  set  forth  below: 
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PART  943— TEXAS 

.  rwn^       .L     -^     ..  ..      *     »>^«.»        table  by  adding  a  new  entry  in 
1.  The  authonjr  citaUon  foi  Part  943        chronologicZrder  by  "Date  of  Final 
contmues  to  read  as  follows:  n.  ui-    «■     » >        j      <  n 

PublicaUon   to  read  as  follows: 

Aolkacitjr:  30  U.S.C  1201  at  aeq. 


2.  Section  943.15  is  amended  in  the         f  943.15    Approval  of  Taxas  raguMory 


Original  amendment  submission  date 


Date  of  final 
publication 


Citation/description 


October  21, 1996 


April  29,  1997 


TCMR  701.008(77);  779.130;  816.352. 


(FR  Doc.  97-10993  Filed  4-28-97;  8:45  am] 

BMJJNQ  COOC  4310-06-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart3 

RIN2900-AI77 

Cotupensatlon  for  Certsin 
Undiagnosed  Illnesses 

AOBICY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Veterans 
AfEairs  (VA)  is  amending  its 
adjudication  regulations  regarding 
compensation  for  disabilities  resulting 
from  undiagnosed  illnesses  suffered  by 
Persian  Gulf  Veterans.  This  amendment 
is  necessary  to  expand  the  period  within 
which  such  disabilities  must  become 
manifest  to  a  compensable  degree  in 
order  for  entitiement  for  compensation 
to  be  established.  The  intended  effect  of 
this  amendment  is  to  ensure  that 
veterans  with  compensable  disabilities 
due  to  undiagnosed  illnesses  that  may 
be  related  to  active  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  may  qualify 
fiw  benefits. 

DATES:  Effective  date:  November  2, 
1994.  Comment  date:  Comments  must 
be  received  by  VA  on  or  before  June  30, 
1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  AfEairs.  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI77."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management.  Room  1158, 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday  (except 
holidays). 


FOR  FURTHER  MFORMATKM  CONTACT:  John 
Bisset,  Jr.,  Consultant.  Regulations  Staff, 
(Compensation  and  Pension  Service. 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPI^MENTARY  INFORMATION:  In 
response  to  the  needs  and  concerns  of 
Persian  Gulf  veterans.  Congress  enacted 
the  "Persian  Gulf  War  Veterans'  Benefits 
Act."  Tide  I  of  die  "Veterans'  Benefits 
Improvements  Act  of  1994,"  Pub.  L. 
103-446.  That  statute  added  a  new 
section  1117  to  Tide  38,  United  States 
Code,  authorizing  the  Secretary  of 
Veterans  Affairs  to  compensate  any 
Persian  Gulf  veteran  suffering  from 
chronic  disability  resulting  from  an 
undiagnosed  illness  or  combination  of 
undiagnosed  illnesses  that  became 
manifest  either  diuing  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  or  to  a 
degree  of  ten  percent  or  more  within  a 
presumptive  period,  as  determined  by 
the  Secretary,  following  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War.  The  statute 
specified  that  in  establishing  a 
presiunptive  period  the  Secretary 
should  review  any  credible  scientific  or 
medical  evidence,  the  historical 
treatment  afforded  other  diseases  for 
which  service  connection  is  presumed, 
and  other  pertinent  circumstances 
regarding  the  experience  of  Persian  Gulf 
veterans. 

In  the  Fadaral  Ragiater  of  February  3. 
1995,  VA  published  a  final  rule  adding 
a  new  §  3.317  to  tide  38,  Code  of  Federal 
Regidations.  to  establish  the  regulatory 
framework  necessary  for  the  Secretary  to 
pay  compensation  imder  the  authority 
granted  by  the  Persian  Gulf  War 
Veterans'  Benefits  Act  (See  60  FR  6660- 
6666).  As  part  of  that  rulemaking, 
having  determined  that  there  was  litde 
or  no  scientific  or  medical  evidence  at 
that  time  that  would  be  useful  in 
determining  an  appropriate  presumptive 
period,  VA  established  a  two-year-post- 
Gulf-service  presumptive  period  based 
on  the  historical  treatment  of  disabilities 
for  which  manifestation  periods  had 
been  established  and  pertinent 


cinnunstances  regarding  the  experiences 
of  Persian  Gulf  veterans  as  they  were 
then  known. 

Because  of  growing  concerns 
regarding  the  adequacy  of  the  two-year 
presiunptive  period  for  undiagnosed 
illnesses,  the  Secretary  recenUy  held  a 
series  of  veterans'  forums  nationwide 
and  consulted  with  members  of 
Congress  as  well  as  the  leadership  of  the 
national  veterans'  service  organizations 
on  the  issue  of  that  presumptive  period. 
The  Secretary  has  concluded  that  the 
two-year  presiunptive  period  is 
inadequate  because:  (1)  Despite  a  broad 
federal  research  effort,  there  is 
insufficient  data  about  the  natiue  and 
causes  of  these  illnesses  to  justify 
limiting  the  presumptive  period  to  two 
years;  and  (2)  it  prevents  VA  from 
compensating  certain  veterans  with 
disabilities  due  to  undiagnosed 
conditions  that  may  have  resulted  from 
their  service  in  the  Persian  Gulf  War. 
Based  upon  the  consensus  concerning 
the  inadequacy  of  the  current 
presumptive  period  and  the  continuing 
medical  and  scientific  uncertainty  about 
the  nature  and  causes  of  these  illnesses, 
the  Secretary  has  determined  that  the 
presumptive  period  should  be  extended 
to  disabilities  due  to  undiagnosed 
illnesses  that  become  manifest  through 
the  year  2001.  By  then,  it  is  anticipated, 
residts  of  ongoing  research  may  shed 
more  light  on  these  issues  to  guide 
future  policies. 

We  are  making  this  amendment 
effective  November  2. 1994,  the  effective 
date  of  Tide  I  of  Pub.  L.  103-446,  in 
order  to  ensure  that  all  Persian  Gulf  War 
veterans  suffering  from  disabilities 
resulting  from  undiagnosed  illnesses 
receive  the  benefits  that  Congress 
mandated  when  it  enacted  Pub.  L.  103- 
446. 

We  also  are  amending  the  authority 
citation  following  38  CFR  3.317  to  cite 
38  U.S.C.  1117  radier  dian  die  Public 
Law  that  added  that  section  to  the 
statute. 

We  are  making  this  document 
effective  on  an  emergency  basis.  We 
have  found  good  cause  for  concluding 
that  notice  and  public  procedure 


thereon  are  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  since 
veterans  entided  to  compensation  must 
be  provided  such  compensation 
prompUy  to  help  them  meet  their 
financial  obligations. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  antities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Only  VA  beneficiaries  could  be  direcdy 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  rule  has  been  reviewed  under 
Executive  Order  12866  by  the  Office  of 
Management  and  Budget, 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109  and 
64.110. 

List  of  Sub|ectB  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care, 
Individuals  with  disabilities.  Pensions, 
Veterans. 

Approved:  March  24, 1997. 
Jewe  Brown. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3-^DJUDICATION 

Subpart  A— Pension,  Compensatkm, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Aathoritjr:  38  U.S.C.  501(a).  unless 
otherMriM  noted. 

13^17    [Amended] 

2.  In  §  3.317.  paragraph  (a)(l)(i)  is 
amended  by  removing  "two  years  after 
the  date  on  which  the  veteran  last 
performed  active  military,  naval,  or  air 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War" 
and  adding,  in  its  place,  "December  31, 
2001". 

3.  In  S  3.317,  the  authority  citation 
immediately  following  paragraph  (d)(2) 
is  revised  to  read  as  follows: 

13.317    CompanaatkNi  for  certain 
disabNHIas  due  to  undiagnoaad  illnassas. 

•        •        •        •        • 

Authority:  38  U.S.C.  1117. 

(FR  Doc.  97-11055  Filed  4-28-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[VA068-«018a  and  VA006-5018a;  FRL- 
5815-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Withdrawal  of  the  Dirw:t  Rnal  Rule 
Approving  the  Redeaignation  of  the 
Hampton  Roads  Ozone  Nonattainment 
Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Withdrawal  of  a  direct  final 

rule. 

SUMMARY:  On  March  12. 1997,  EPA 
published  a  direct  final  rule  approving 
the  Commonwealth  of  Virginia's  request 
to  redesignate  the  Hfunpton  Roads  area 
from  marginal  ozone  nonattainment  to 
attainment.  The  direct  final  rule  also 
approved,  as  a  state  implementation 
plan  (SIP)  revision,  the  10  year 
maintenance  plan  and  mobile  emissions 
budget  developed  for  the  Hampton 
Roads  area  and  submitted  by  the 
Commonwealth.  Because  EPA  received 
adverse  comments  on  this  direct  final 
action  within  the  30  day  public 
comment  period,  it  is  withdrawing  the 
March  12, 1997  direct  final  rulemaking 
action  pertaining  to  the  Hampton  Roads 
nonattainment  area. 

DATES:  This  action  is  effective  April  25, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  Ozone/Carbon 
Monoxide  and  Mobile  Soiuces  Section 
(3AT21),  USEP A— Region  m.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2092.  Questions  may  also  be 
addi«ssed  via  e-mail,  at  the  foUowing 
address:  Gaffiiey.Kristeen@epamail.epa. 
gov  [PLEASE  note  that  only  written 
comments  can  be  accepted  for  inclusion 
in  the  docket] 

SUPPl^MBITARY  MFORMAT10N:  On  March 
12, 1997,  EPA  published  a  direct  final 
rule  [62  FR  11337]  approving  the 
Commonwealth  of  Virginia's  request  to 
redesignate  the  Hampton  Roads 
marginiil  ozone  nonattainment  area  from 
nonattainment  to  attainment  and  the  10 
year  maintenance  plan  and  mobile 
emissions  budget  submitted  by  the 
Commonwealth  for  the  Hampton  Roads 
area  as  revisions  to  the  Virginia  SIP.  As 
stated  in  the  March  12. 1997  rulemaking 
document,  EPA's  action  to  approve  the 
redesignation  was  based  upon  its  review 
of  the  Commonwealth's  submittal  and 
its  determination  that  all  five  of  the 
Clean  Air  Act's  criteria  for  redesigpiation 


have  been  met  by  and  for  the  Hampton 
Roads  area.  The  ambient  air  quality  data 
monitored  in  the  Hampton  Roads  area 
indicated  that  it  had  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  for  the  years  1993- 
1995.  Review  of  the  data  monitored  in 

1996  has  indicated  continued 
attainment  of  the  ambient  standard.  EPA 

.  also  determined  that  the 
Commonwealth  had  a  fully  approved 
Part  D  SIP  for  the  Hampton  Roads  area, 
was  fully  implementing  that  SIP,  and 
that  the  air  quality  improvement  in  the 
Hampton  Roads  area  was  due  to 
permanent  and  enforceable  control 
measures.  In  the  same  rulemaking,  EPA 
approved  the  maintenance  plan 
submitted  by  the  Commonwealth  of 
Virginia  as  a  SIP  revision  because  it 
provides  for  maintenance  of  the  ozone 
standard  for  10  years  and  a  mobile 
emissions  budget  for  the  Hampton 
Roads  area. 

In  its  March  12, 1997  rulemaking. 
EPA  stated  that  if  adverse  conunents 
were  received  on  the  direct  final  rule 
within  the  30  days  of  its  publication, 
EPA  would  publish  a  document 
announcing  the  withdrawal  of  its  direct 
final  rulemaking  action.  Because  EPA 
received  adverse  comments  on  the 
direct  final  rulemaking  within  the 
prescribed  comment  period  from  the 
Allies  in  Defense  of  Cherry  Point  and 
U.S.  Senator  Lauch  Faircloth  of  North 
Carolina,  EPA  is  withdrawing  the  March 
12. 1997  final  rulemaking  action 
pertaining  to  the  Hampton  Roads 
nonattainment  area. 

In  a  companion  proposed  rulemaking 
published  in  the  Proposed  Rules  section 
of  the  same  Federal  Register,  EPA  stated 
that  if  adverse  comments  were  received 
on  the  direct  final  action  within  30  dajrs 
of  its  publication,  it  would  writhdraw 
the  direct  final  rule.  In  their  letter 
submitting  adverse  comments,  the 
Allies  in  Defense  of  Cherry  Point  also 
indicated  that  they  intended  to  submit 
additional  adverse  comments  and 
requested  that  the  comment  period  be 
extended. 

In  a  subsequent  rulemaking 
document,  EPA  will  reopen  the 
comment  period  on  the  March  12, 1997 
proposed  rule. 

In  determining  its  final  action  on  the 
Commonwealth's  redesignation  request 
and  maintenance  plan  for  the  Hampton 
Roads  area,  EPA  shall  consider  all 
comments  received  on  its  March  12, 

1997  proposed  action. 

Dated:  April  14, 1997. 
iriUiam  T.  Winiewsld, 

Acting  Regional  Administrator,  Region  ID. 

Therefore  the  amendments  to  40  CFR 
parts  52  and  81  which  added 
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§$  S2.2420(c)(117)  and  52.2424  and  the 

amendment  to  the  table  in  §  81.347  are 

withdrawn. 

(FR  Doc  07-11123  Filed  4-25-97;  11:54  pm) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnandng  Administration 

42  CFR  Part  433 

(MB-112-F] 

Medicaid  Pro^rani;  Tliird  Party  Ualillity 
(TPL)  Coat-Eftoctiveneas  Waivers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Correcting  amendment 


:  This  document  makes     -> 
technical  corrections  to  final  regulations 
published  on  July  10.  1995,  at  60  FR 
35498.  concerning  Medicaid  agencies' 
actions  where  third  party  liability  (TPL) 
may  exist  for  expenditiires  for  medical 
assistance  covered  under  the  State  plan. 

EFFECTIVE  DATE:  These  amendments  are 
effective  as  of  September  8, 1995.  the 
effective  date  of  the  final  rule  that 
contained  the  errors. 

FOR  FunrmcR  mfomnation  contact: 
Deborah  Hetans.  (410)  786-7132. 

SUPPLEMBfTARY  tlFOmiATION:  Final 
regulations  published  on  July  10, 1995. 
at  60  FR  35498  amended  42  CFR  part 
433  to  revise  Medicaid  regulations 
concerning  Medicaid  agencies'  actions 
where  third  party  liability  (TPL)  may 
exist  for  expenditures  for  medical 
assistance  covered  under  the  State  plan. 
The  regulations  allow  Medicaid 
agencies  to  request  waivers  from  certain 
procedures  in  regulations  that  are  not 
expressly  required  by  the  Social 
Security  Act.  In  the  regulations,  we 
unintentionally  deleted  the  entire  text  of 
§433. 139(b)(3)  through  an  error  in  our 
amendatory  language  and  presentation 
of  the  CFR  text  Consequently,  we  need 
to  restore  the  deleted  text  in 
§  433.139(b)(3).  This  document  corrects 
the  error  by  amending  $433,139.  to 
reinstate  the  deleted  language. 

List  of  Sobfacts  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Claims,  Grant  programs — 
health,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  433  is  corrected  by 
making  the  following  correcting 
amenthnents: 


PART  433-STATE  FISCAL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  433 
continues  to  read  as  follows: 

Aolhoritjr:  Sees.  1102. 1137, 1902(a)(4). 
1902(a)(18).  1902(a)(25),  1902(a)(45).  1902(t), 
1903(a)(3),  1903(dK2).  1903(d)(5),  1903(o). 
1903(p).  1903(r).  1903(w).  1912,  and  1919(e) 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1320b-7,  13g6a(a)(4).  1396a(a)(18), 
1396a(a)(25).  1396a(a)(45),  1396a(t). 
1396b(a)(3),  1396b(d)(2).  1396a(d)(5). 
1396b(i),  1396b(o).  1396b(p).  1396b(r). 
1396b(w).  and  1396k. 

2.  Section  433.139  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

1433.130    Paymant  of  daims. 

•        •        •        •        • 

(b)  Probable  liability  is  established  at 
the  time  claim  is  filed.  *  *  * 

(3)  The  agency  must  pay  the  full 
amotmt  allowed  under  the  agency's 
payment  schedule  for  the  claim  and 
seek  reimbursement  from  any  liable 
third  party  to  the  limit  of  legal  liability 
(and  for  purposes  of  paragraph  (b)(3)(ii) 
of  this  section,  from  a  third  party,  if  the 
third  party  liability  is  derived  from  an 
absent  parent  whose  obligation  to  pay 
support  is  lieing  enforced  by  the  State 
title  IV-D  agency),  consistent  with 
paragraph  (0  of  this  section  if — 

(i)  The  claim  is  prenatal  care  for 
pregnant  women,  or  preventive 
pediatric  services  (including  early  and 
periodic  screening,  diagnosis  and 
treatment  services  provided  for  under 
part  441,  subpart  B  of  this  chapter),  that 
is  covered  under  the  State  plan;  or 

(ii)  The  claim  is  for  a  service  covered 
under  the  State  plan  that  is  provided  to 
an  individual  on  whose  behalf  child 
support  enforcement  is  being  carried  out 
by  the  State  title  IV-D  agency.  The 
agency  prior  to  making  any  payment 
under  this  section  must  assure  that  the 
following  requirements  are  met: 

(A)  The  State  plan  specifies  whether 
or  not  providers  are  required  to  bill  the 
third  party. 

(B)  The  provider  certifies  that  before 
billing  Medicaid,  if  the  provider  has 
billed  a  third  party,  the  provider  has 
waited  30  days  from  the  date  of  the 
service  and  has  not  received  pa3rment 
from  the  third  party. 

(C)  The  State  plan  specifies  the 
method  used  in  determining  the 
provider's  compliance  with  the  billing 
requirements. 

(Catalog  of  Faderal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Programs) 


Dated:  April  17, 1997. 
hMI  J.  SttUmaD. 

Deputy  Assistant  Secretaiy  for  Information 

Resources  Management. 

(FR  Doc.  97-11023  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1004 
RIN  0991-AA86 

Health  Care  Programs:  Fraud  and 
AlMJse;  Revised  PRO  Sanctions  for 
Failing  To  Meet  Statutory  Obligations 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
action:  Final  rule. 

summary:  This  final  rule  addresses 
revised  procedures  governing  the 
imposition  and  adjudication  of  program 
sanctions,  based  on  recommendations 
from  State  utilization  and  quality 
control  peer  review  organizations 
(PROs),  resulting  from  enactment  of 
sections  214  and  231(f)  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  April  29. 1997. 
FOR  FURTHER  MFORMATKN*  CONTACT:  Joel 
J.  Schaer,  Office  of  Counsel  to  the 
Inspector  General.  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  PRO  Sanctions  Process 

Section  1156  of  the  Social  Security 
Act  imposes  specific  statutory 
obligations  on  health  care  practitioners 
and  other  persons  to  furnish  medically 
necessary  services  to  Medicare  and  State 
health  care  program  beneficiaries  that 
meet  professionally  recognized 
standards  of  health  care.  The  statute 
authorizes  the  Secretary — based  on  a 
PRO'S  recommendation — to  impose 
sanctions  on  those  who  fail  to  comply 
with  these  statutory  obligations. 

Under  the  PRO  sanctions  process  as 
originally  established,  no  practitioner  or 
other  person  was  subject  to  a  program 
exclusion  or  a  momentary  penalty  until 
the  practitioner  or  other  person  had 
received  notice  of  the  proposed  sanction 
and  had  an  opportunity  to  respond, 
including  a  discussion  with  the  PRO. 
After  the  receipt  of  a  recommendation 
from  a  PRO,  the  OIG,  delegated  the 
Secretary's  authority,  was  authorized  to 
impose  an  exclusion  or  a  monetary 
penalty  after  a  careful  review  of  all 


relevant  documentation  and  upon 
making  the  determination  that  the 
practitioner  or  other  person  (1)  Violated 
the  statutory  obligations  to  render 
medically  necessary  and  appropriate 
care  or  fedled  to  provide  evidence  of 
medical  necessity  and  quality,  and  (2) 
was  imwilling  or  unable  to  comply  with 
these  obligations.  A  practitioner  or  odier 
person  excluded  from  Medicare  and  any 
State  health  care  program,  or  assessed  a 
monetary  penalty,  on  the  basis  of  a  PRO 
recommendation,  was  entitled  to 
administrative  and  judicial  review  after 
such  sanction  was  imposed. 

Recent  Revisions  to  the  OIG  PRO 
Sanction  Regulations 

As  a  result  of  various  statutory 
changes  to  section  1156  of  the  Social 
Security  Act  resulting  from  section  6  of 
PubUc  Law  100-93  (die  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act),  section  4695  of  Public 
Law  100-203  (die  Omnibus  Budget 
Reconciliation  Act  (CfflRA)  of  1987), 
section  4205  of  Public  Law  101-508 
(OBRA  of  1990)  and  section  156  Public 
Law  103-432  (die  Social  Security 
Amendments  of  1994),  on  December  12. 
1995  the  OIG  published  final 
regulations  (60  FR  63634)  that  set  forth 
a  comprehensive  revision  of  42  CFR  part 
1004,  the  regulations  that  govern  the 
imposition  and  adjudication  of 
sanctions  against  practitioners  and  other 
persons  resulting  bom  a  PRO 
recommendation. 

Among  other  revisions,  the 
regulations  (1)  Eliminated  the 
procedural  distinction  between 
"substantial"  violations  and  "gross  and 
flagrant"  violations,  (2)  provided  that 
any  violations  of  the  obligations 
identified  during  a  corrective  action 
plan  would  be  iised  to  support  a  PRO's 
recommendation  regarding 
unwillingness  or  inability,  and  (3) 
allowed  the  OIG  to  consider  any  prior 
problems  that  a  practitioner  or  other 
person  had  with  any  State  health  care 
program  as  a  factor  in  determining  an 
appropriate  exclusion.  In  addition,  the 
regulations  also  provided  practitioners 
and  other  persons  vrith  the  option  of 
informing  their  patients  directiy  of  a 
sanction  taken  against  them  as  an 
alternative  to  the  current  approach  of 
published  public  notification  by  the 
OIG. 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1 996 

Sections  214  and  231(f)  of  HIPAA  set 
forth  a  number  of  changes  to  section 
1156  of  the  Act  with  regard  to 
sanctioning  practitioners  and  other 
persons  for  dieir  failure  to  comply  with 
statutory  obligations. 


1.  Monetary  Penalty 

Prior  to  the  enactment  of  HIPAA, 
section  1156(b)(3)  of  the  Social  Security 
Act  authorized  the  imposition  of  a 
monetary  penalty  on  a  practitioner  or 
other  person  as  an  alternative  to 
exclusion  from  participation  in  the 
Medicare  and  State  hmlth  care 
programs  when  it  was  determined, 
based  on  a  PRO  recommendation,  that 
medically  improper  or  unnecessary 
services  were  either  provided  or 
ordered.  The  penalty  amount  was  not  to 
be  more  than  the  "actual  or  estimated 
cost  of  the  medically  improper  or 
lumecessary  services  so  provided" 
(section  1156(b)(3)  of  the  Act).  The 
authority  to  impose  a  monetary  penalty 
in  lieu  of  exclusion  from  participation 
in  Medicare  and  State  health  care 
programs  was  enacted  prior  to  the 
establishment  of  ttie  Medicare 
prospective  payment  system  for 
hospitals,  and  it  was  often  difficult  to 
determine  the  "actual  or  estimated  cost" 
of  substandard  or  unnecessary  services 
for  purposes  of  imposing  a  monetary 
penalty.  Further,  the  amount  of  such  a 
penalty  was  frequently  very  small  and 
therefore  had  little  deterrent  value.  The 
penalty  amount  was  also  usually 
disproportionally  small  compared  to  the 
Govemm«it's  costs  in  processing  such  a 
case. 

Under  section  231(f)  of  HIPAA,  the 
penalty  sanction  amount  against 
practitioners  and  other  peraons  who  fiail 
to  comply  with  the  statutory  obligations 
has  now  been  changed  bom  "the  actual 
or  estimated  cost"  to  "up  to  $10,000  for 
each  instance  of  medically  improper  or 
unnecessary  services  provided." 

2.  Determination  of  Unwillingness  or 
Inability 

Prior  to  the  enactment  of  HIPAA, 
section  1156(b)(1)  of  the  Social  Secturity 
Act  authorized  the  sanctioning  of  a 
practitioner  or  other  person  who  was 
found,  based  on  a  PRO 
recommendation,  to  have  violated 
certain  stctutory  violations  and  was 
determined  to  "have  demonstrated  an 
unwillingness  or  a  lack  of  ability 
substantially  to  comply  with  such 
obligations."  This  provision  created 
unnecessary  obstacles  to  the  sanctioning 
of  practitioners  and  other  persons  who 
had  failed  to  comply  with  the  statutory 
obligatrons  since  it  was  often  difficult  to 
assess  evidence  on  the  separate  issue  of 
unwillingness  or  inability. 

In  accordance  with  section  214(b)  of 
HIPAA,  section  1156  of  the  Act  has  been 
now  amended  to  state  that  in  malcing  a 
determination  on  whether  to  sanction  a 
practitioner  or  other  person  for  failure  to 
comply  with  statutory  obligations 


relating  to  quality,  and  medical  necessity 
of  health  care  services,  the  Secretary 
will  no  longer  be  required  to  prove  that 
the  practitioner  or  othOT  prason  was 
either  unwilling  or  imable  to  comply 
with  such  obligations. 

3.  Minimum  Exclusion  Period 

Section  1128  of  the  Social  Security 
Act  authorizes  the  Secretary  to  impose 
mandatory  and  permissive  exclusions  of 
individuals  and  entities  from 
participation  in  the  Medical  and  State 
health  care  programs.  In  the  case  of 
mandatory  exclusions,  minimum 
periods  of  exclusion  are  set  forth. 
Section  1156  of  the  Act  set  forth  no 
specified  minim<im  period  of  exclusion 
from  the  programs. 

Section  214(a)  of  HIPAA  now 
mandates  that  the  Secretary  impose  a 
minimum  1  year  period  of  exclusion  for 
all  practitioners  and  other  persons  who 
fail  to  meet  statutory  obligations  under 
section  1 156  of  the  Act 

n.  Revinmis  to  42  CFR  Part  1004 

As  a  result  of  Public  Law  104-191,  we 
are  making  a  number  of  technical 
revisions  to  the  OIG's  PRO  sanction 
regulations  at  42  CFR  part  1004, 
specifically  amending  §§  1004.20, 
1004.80, 1004.100  and  1004.110.  The 
changes  to  §  1004.20,  Sanctions,  reflect 
the  establishment  of  the  1  year 
minimum  exclusion  period  and  the 
revised  monetary  penalty  amount 
Sections  1004.80(b)(8)  (regarding  the 
corrective  action  plan  contents), 
1004.80(c)(6)  (regarding  the  PRO  report 
recommendations  to  the  OIG), 
1004.100(b)(3)  (OIG  review  of  the  PRO 
report),  and  1004.100(d)(7)  (regarding 
the  OIG's  decision  to  sanction)  are 
either  being  revised  or  deleted  to 
address  the  deletion  from  the  statute  of 
the  unwillingness  and  inability 
requirement 

An  additional  technical  revision  is 
also  being  made  to  §§  1004.110  (d)(l)(i) 
and  (dK2)(i)  with  T^ard  to  public  notice 
of  a  sanction.  While  the  public  notice  of 
sanction  will  continue  to  identify  the 
sanctioned  practitioner  or  other  person, 
the  finding  that  the  obligation  has  been 
violated,  and  the  effective  date  of  the 
sanction,  we  are  deleting  the  word 
"diuation"  bom  these  paragraphs.  The 
duration  of  an  exclusion  is  dependent 
upon  the  reinstatement  of  the 
practitioner  or  other  person,  which  is 
not  automatic  and  therefore  not  known 
in  advance.  This  change  is  consistent 
with  the  content  of  public  notices  for 
exclusions  under  42  CFR  part  1001  that 
are  currently  published  in  the  Federal 
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m.  WaiTM-  of  Propoaed  Rukwmiking 

In  developing  this  final  rule,  we  are 
waiving  the  usual  notice  of  proposed 
rulemaking  and  public  comment 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C  553).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  We  have 
determined  that  under  5  U.S.C 
553(b)(3)(B)  good  cause  exists  for 
dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 
procedures  for  this  rule.  Specifically, 
this  rulemaking  comports,  for  the  most 
part,  with  the  statutory  requirements  set 
forth  in  Public  Law  104-191,  with  no 
issues  of  policy  discretion.  Accordingly, 
we  believe  that  opport\inity  for  prior 
comment  is  unnecessary  and  contrary  to 
the  public  interest,  and  are  issuing  these 
revised  regulations  as  a  final  rule  that 
will  apply  to  all  future  cases  under  this 
authority. 

IV.  Regulatory  Impact  Statement 

As  indicated  above,  the  provisions 
contained  in  this  final  rulemaking  set 
forth  technical  revisions  to  the  OIG  PRO 
sanctions  process  in  compliance  with 
statutory  changes  resulting  from  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  The  great 
malority  of  individuals,  organizations 
and  entities  addressed  through  these 
regulations  do  not  engage  in  such 
prohibited  activities  and  practices,  and 
as  a  result,  we  believe  that  any  aggregate 
economic  impact  of  these  revised 
regulations  will  be  minimal,  affacfiqg 
only  those  limited  Cbw  who  may  enga^fr^ 
in  prohibited  behavior  in  violation  of 
the  statute.  As  such,  the  changes 
contained  in  this  final  rule  should  have 
no  effect  on  Federal  or  State 
expenditures.  The  Office  of 
Management  and  Budget  (OMB)  has 
reviewed  this  final  rule  in  accordance 
with  the  provisions  of  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

In  addition,  we  generaUy  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
unless  we  certify  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  While  some  penalties 
may  have  an  impact  on  small  entities, 
it  is  the  nature  of  the  violation  and  not 
the  size  of  the  entity  that  will  result  in 
an  action  by  the  OIG,  and  the  aggregate 


economic  impact  of  this  rulemaking  on 
small  business  entities  should  be 
minimal,  affecting  only  those  few  who 
have  chosen  to  engage  in  prohibited 
arrangements  and  schemes  in  violation 
of  statutory  intent  Therefore,  we  have 
concluded  and  certify,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities,  and 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

Sections  1004.80  and  1004.110  of  this 
rulemaking  contain  information 
collection  requirements  that  require 
approval  by  OMB.  We  are  required  to 
solicit  public  comments  imder  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  Specifically,  we 
are  inviting  comments  on  (1)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility  and  cbuity  of  the 
information  collected;  and  (4)  ways  to 
minimiwi  the  burden  of  the  collection  of 
information  on  practitioners  and  other 
persons,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  PRO  Sanction  Process. 

Summary  of  the  collection  of 
information:  in  conjunction  with  section 
1156(b)(1)  of  the  Social  Security  Act. 
§  1004.80  requires  the  PRO  to  submit  a 
report  and  recommendation  to  the  OIG 
if  the  violation(s)  identified  by  the  PRO 
have  not  been  resolved.  The  report  must 
include  the  following  information — 

•  Identification  of  the  practitioner  or 
other  person,  and  when  applicable,  the 
name  of  the  director,  administrator  or 
owner  of  the  entity  involved; 

•  The  type  of  health  care  services 
involved; 

•  A  description  of  each  failure  to 
comply  with  an  obligation; 

•  Pertinent  documentary  evidence; 

•  Copies  of  written  correspondence 
and,  if  applicable,  a  copy  of  the 
verbatim  transcript  of  the  meeting  with 
the  practitioner  or  other  person; 

•  The  PRO'S  finding  that  an 
obligation  has  been  violated  and  that  the 
violation  is  substantial  and  has  occiuied 
in  a  substantial  number  of  cases  or  is 
gross  and  flagrant; 

•  A  case-by-case  analysis  and 
evaluation  of  any  additional  information 
provided  by  the  practitioner  or  other 
person  in  response  to  the  PRO's  initial 
finding; 


•  A  copy  of  the  correction  action  plan 
that  was  developed  and  documentation 
of  the  results  of  such  plan; 

•  The  number  of  admissions  by  the 
practitioner  or  other  person  reviewed  by 
the  PRO  during  the  period  in  which  the 
violations(s)  were  identified; 

•  The  professional  qualifications  of 
the  PRO'S  reviewers;  and 

•  The  PRO'S  sanction 
recommendations. 

The  PRO  must  specify  in  its  report  the 
amount  of  monetary  penalty  and  period 
of  exclusion  recommended,  the 
availability  of  alternative  sources  in  the 
community  along  with  supporting 
information,  and  the  county  (or 
counties)  in  which  the  practitioner  or 
other  person  furnishes  services. 

Section  1004.110  of  these  regulations 
set  forth  an  alternative  sanctions 
notification  process  that  allows 
sanctioned  practitioners  or  other 
persons  the  option  of  informing  all  their 
patients  directiy  of  the  sanction  action 
taken  against  them.  If  they  select  this 
option  and  comply  with  its 
requirements  in  a  timely  fashion, 
sanctioned  practitioners  and  other 
persons  will  be  exempted  &t>m  the 
requirement  of  public  notice. 
Practitionera  or  other  persons  are 
reqiiired  to  certify  to  the  Department 
that  they  have  taken  action  to  inform  all 
their  patients  of  the  sanction  and,  in  the 
case  of  exclusion,  that  they  will  notify 
new  patients  before  furnishing  services. 
Each  sanctioned  practitioner  or  other 
person  opting  for  this  alternative  notice 
procedure  must  alert  both  existing 
patients  and  all  new  patients  through 
written  notification  based  on  a 
suggested,  non-mandatory  model 
provided  by  the  OIC.  The  model  patient 
notification  letter  indicates  the  efiiective 
date  of  the  exclusion,  the  programs  bom 
which  the  practitioner  or  other  person 
has  been  excluded,  and  the  period  of 
time  for  that  exclusion.  A  copy  of  this 
model  notification  letter  is  available 
from  the  OIG  upon  request 

Respondents:  The  "respondents"  for 
the  collection  of  information  described 
in  §  1004.80  are  the  individual  PROs 
recommending  a  sanction  action.  The 
"respondents"  under  §  1004.110  are 
those  practitioners  or  other  persons  who 
have  been  sanctioned  under  section 
1 156  of  the  Act  and  who  opt  for  the 
alternative  notice  procedure  through 
written  notification  to  their  patients. 

Estimated  number  of  respondents: 
Over  the  last  several  yeare,  the  OIG  has 
received  less  than  ten  PRO  sanction 
reconunendations  for  action.  We  believe 
that  the  number  of  PRO  sanction  cases 
and  requests  for  the  alternative 
notification  process  will  remain  low. 


Estimated  number  of  responses  per  Anthortty:  42  U.S.C.  1302  and  1320o-5. 

respoiide/it:l  2.  Section  1004-20  U  revised  to  read 

Estimated  total  annual  burden  on  ^  follows* 
respondents:  We  believe  that  the  burden 

on  PROs  of  preparing  the  report  to  the  f  1004.20    Saoctlona. 
OIG  will  vary  widely  because  of  the  In  addition  to  any  other  sanction 

differences  in  the  scope  and  type  of  provided  under  the  law,  a  practitioner 

information  included  and  the  or  other  person  may  be— 
complexity  of  the  circumstances  that  (a)  Excluded  from  participating  in 

have  led  to  the  PRO  recommendation.  programs  under  tides  V,  XVm,  TSX,  and 

We  estimate  that  the  average  burden  for  XX  of  the  Social  Security  Act  for  a 

each  submitted  report  to  the  OIG  will  be  period  of  no  less  than  1  year;  or 
in  the  range  from  2  to  10  hours.  We  (b)  In  lieu  of  exclusion  and  as  a 

further  believes  that  the  burden  for  most  condition  for  continued  participation  in 

PROs  wiU  be  closer  to  the  lower  end  of  tides  V,  XVm.  XK.  and  XX  of  die  Act, 

the  range,  with  an  average  of  4  hours  per  if  the  violation  involved  the  provision 

respondent.  The  total  burden  for  this  or  ordering  of  health  care  services  (or 

information  collection  is  estimated  to  be  services  furnished  at  the  medical 

28  hours.  direction  or  on  the  prescription  of  A 

In  addition,  we  estimate  that  the  physician)  that  were  medically 

alternative  notification  procedure  improper  or  unnecessary,  required  to 

selected  by  sanctioned  practitioners  or  pay  an  amount  of  up  to  $10,000  for  each 

other  persons  will  be  minimal,  instance  in  which  improper  or 
averaging  from  1  to  2  hours  per                 '  imnecessary  services  were  furnished  or 

respondent.  Total  burden  for  this  ordered  (or  prescribed,  if  appropriate), 

activity  is  estimated  not  to  exceed  10  The  practitioner  or  other  person  will  be 

hours.  required  either  to  pay  the  monetary 

Conunents  on  these  information  assessment  within  6  months  of  the  date 

coUection  activities  should  be  sent  to  of  notice  or  have  it  deducted  from  any 

both:  sums  the  Federal  Government  owes  the 

Cynthia  Agens  Bauer.  OS  Reports  practitioner  or  other  person. 
Clearance  Officer,  ASMB  Budget  3-  Section  1004.80  is  amended  by 

Office,  Room  503-H  Hiunphrey  republishing  the  introductory  text  of 

Building,  200  Independence  Avenue,  paragraphs  (b)  and  (c),  revising 

S.W..  Washington,  D.C.  20201,  FAX:  paragraphs  (b)(8).  (c)(4),  and  (c)(5).  and 

(202)  690-6352;  removing  paragraph  (c)(6)  to  read  as 

Allison  Herrpn  Eydt.  OIG  Desk  Officer,  follows: 

Office  of  Management  and  Budget,  »ioaj,im»    pro  H»wt  tn  «>•  nm 

Room  10235,  New  Executive  Office  *  ^^    PRO  raport  to  the  OK3. 

Building,  725  17di  Street  N.W..  *n.»^        *      r*         *.i^    ,,»«-. 
Washington.  D.C.  20053.  FAX:  (202)  ^*  Content  of  report.  The  PRO  report 

395-6974  must  mclude  the  following 

Comments  on  these  paperwork 
reduction  requirements  should  be  ,,.  i.,^.„. 

submitted  to  die  above  individuals  ^  ^^\^  """P  °^?»®  ^AP  diat  was 

widiin  30  days  following  die  Federal  developed  and  documentation  of  die 

RegirterpubUcation  of  diis  final  rule.  results  of  such  plan; 
The  information  collection  requirements 

will  not  be  in  effect  until  approval  by  («=)  ^^^  recommendation.  The  PRO 
OMB.  Public  notice  will  be  provided  ™"st  specify  in  its  report- 
when  OMB  approval  is  obtained.  •        •        *        •        » 
.1  .    <■<>  L.              ..rw^.                            (4)  The  availability  of  alternative 
List  ofSubjectsm  42  CFR  Part  1004  sources  of  services  ii  die  community. 

Administrative  practice  and  with  supporting  information;  and 
procedure,  Health  facilities.  Health  (5)  The  county  or  counties  in  which 

professions.  Medicare,  Peer  Review  the  practitioner  or  other  person 

Organizations,  Penalties,  Reporting  and  furnishes  services, 
recordkeeping  requirements.  4.  Section  1004.100  is  amended  by 

Accordingly,  42  CFR  part  1004  is  republishing  the  introductory  text  of 

amended  as  set  forth  below:  paragraph  (d),  revising  paragraphs  (b), 

(d)(6),  and  (d)(7),  and  removing 

PART  1 004— IMPOSITION  OF  paragraph  (dH8)  to  read  as  follows: 

SANCTIONS  ON  HEALTH  CARE  .-nA-^««    . ._.... 

PRACrmONERS  AND  PROVIDERS  OF  -flliLlr    ^'^'^^'^^^O***^  ■«"'•**** 

HEALTH  CARE  SERVICES  BY  A  PEER  .  ^^     . 

REVIEW  ORGANIZATION  rum  xk    otr-      ii  »k 

(b)  Review.  The  OIG  Mall  review  the 

1.  The  authority  citation  for  part  1004  PRO  report  and  recommendation  to 

continues  to  read  as  follows:  determine  whether — 


(1)  The  PRO  has  followed  die 
rmulatory  rec^uirements  of  this  part;  and 

(2)  A  violation  has  occurred. 

(d)  Decision  to  sanction.  If  the  OIG 
decides  that  a  violation  of  obligations 
has  occurred,  it  will  determine  the 
appropriate  sanction  by  considering — 

(6)  Any  prior  problems  the  Medicare 
or  State  health  care  programs  have  had 
with  the  practitioner  or  other  person; 
and 

(7)  Any  other  matters  relevant  to  the 
particular  case. 

5.  Section  1004.110  is  amended  by 
revising  paragraphs  (d)(l)(i)  and  (d)(2) 
to  read  as  follows: 

§1004.110    Notice  of  sanction. 


(d)  Patient  notification.  (l)(i)  The  OIG 
will  provide  a  sanctioned  practitioner  or 
other  person  an  opportunity  to  elect  to 
inform  each  of  their  patients  of  the 
sanction  action.  In  order  to  elect  this 
option,  the  sanctioned  practitioner  or 
other  person  must,  within  30  calendar 
days  from  receipt  of  the  OIG  notice, 
inform  both  new  and  existing  patients 
through  written  notice — based  on  a 
suggested  (non-mandatory)  model 
provided  to  the  sanctioneid  individual 
by  the  OIG — of  the  sanction  and.  in  the 
case  of  an  exclusion,  its  effective  date. 
Receipt  of  the  OIG  notice  is  presumed 
to  be  5  days  after  the  date  of  the  notice, 
unless  there  is  a  reasonable  showing  to 
the  contrary.  Within  this  same  period, 
the  practitioner  or  other  person  must 
also  sign  and  return  the  certification 
that  the  OIG  will  provide  with  the 
notice.  For  purposes  of  this  section,  the 
term  "all  existing  patients"  includes  all 
patients  currendy  under  active 
treatment  with  the  practitioner  or  other 
person,  as  well  as  all  patients  who  have 
been  treated  by  the  practitioner  or  other 
person  within  the  last  3  years.  In 
addition,  the  practitioner  or  other 
person  must  notify  all  prospective 
patients  orally  at  die  time  such  persons 
request  an  appointment.  If  the 
sanctioned  party  is  a  hospital,  it  must 
notify  all  physicians  who  have 
privileges  at  the  hospital,  and  must  post 
a  notice  in  its  emergency  room,  business 
office  and  in  all  affiliated  entities 
regarding  the  exclusion.  In  addition,  for 
purposes  of  this  section,  the  term  "in'all 
affiliated  entities"  encompasses  all 
entities  and  properties  in  which  the 
hospital  has  a  direct  or  indirect 
ownership  interest  of  5  percent  or  more 
and  any  management,  partnership  or 
control  of  the  entify. 
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ISS 


(2)  If  the  sanctioned  practitioner  or 
other  person  does  not  inform  his,  her  or 
its  patients  and  does  not  retiim  the 
required  certification  within  the  30-day 
period,  or  if  the  sanctioned  practitioner 
or  other  person  returns  the  certification 
within  the  30-day  period  but  the  OIG 
obtains  reliable  evidence  that  such 
person  nevertheless  has  not  adequately 
informed  new  and  existing  patients  of 
the  sanction,  the  OIG — 

(i)  Will  see  that  the  public  is  notified 
directly  of  the  identity  of  the  sanctioned 
practitioner  or  other  person,  the  finding 
that  the  obligation  has  been  violated, 
and  the  efiiactive  date  of  any  exclusion; 
and 

(ii)  May  consider  this  failure  to  adhere 
to  the  certification  obligation  as  an 
adverse  foctor  at  the  time  the  sanctioned 
practitioner  or  other  person  requests 
reinstatement 


Dated:  Decsiiiber  12. 1996. 
foe  Gikha  Brawn. 

Inspector  General.  Depaitmmtt  of  Health  and 
Human  Services. 

Appiovod:  December  27, 1996. 
DMuE-SkalaU, 
Secretary. 
(FR  Doc  97-11024  Filed  4-28-97;  8:45  am] 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

44CFRPart66 

Changes  In  Flood  Etavalion 


AGBICV:  Federal  Emergency 
Management  Agency,  FEMA. 
acton:  Final  rule. 


r:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
fat  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
^FGCnvC  DATB:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effsct  for  each  listed 
community  prior  to  this  dMe. 
ADOIIEMa:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPI.BIENTARY  MFORMATKM:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Executive  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  ratiiig  purposes,  the  currenUy 
efiiactive  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effsct  in  order  to  qiialify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
miniiniiin  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiiun  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  l)ecause 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Claaaification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  1277S,  Civil  Justioe 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subfecta  la  44  CFR  Part  65 

Flood  insurance,  Floodi^ains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  pert  65  is 
amended  to  read  as  foUows: 

PART  66— {AMENOEPl 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Aathortty:  42  U.S.C  4001  et  seq.; 
Raorgeniatinn  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.0. 12127, 44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§Mu4    [Afneeded) 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
put>lished 

Chief  executive  officer  of  community 

Effective  date 
of  modifica- 
tion 

Community 
No. 

New  Jersey:  Mid- 
dlesex (FEMA 
Docket  No.  7197). 

Borough  of  South 
River. 

September  9, 1996,  Sep- 
tember 16.  1996.  The 
Home  News  &  Tntxjne. 

The  Honorable  Thomas  J.  Toto.  Mayor 
of  the  Borough  of  South  River.  64- 
66  Main  Street,  South  River,  New 
Jersey  08882.      . 

March  3, 
1997. 

340280C 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  April  16, 1997. 

Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  97-11000  Filed  4-28-97;  8:45  am] 

BIUJNQ  CODE  671B-03-P 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-7221] 

Changes  in  Flood  Elevation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Interim  rule. 

SUIMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  ciurently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insiuance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLBIENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  gOl  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  iMse  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105, 
and  are  required  to  TnAintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Qaarification 

This  interim  rule  is  not  a  sigmficant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Jnatice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  400ret  seq.; 
Reoiganization  Flan  No.  3  of  1978, 3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

f6S.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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ISS 


State  and  county 

Location 

Dates  and  naiw  of  news- 
paper where  notice  was 
published 

Chief  executive  offk»r  of  community 

Effective  date  of 
rrwdifKalion 

Community 
No. 

Alabama  Jefferson 

Unincorporated 

Mar.  5.  1997.  Mar.  12. 

Ms.  Mary  M.  Buckelew,  President  of 

Feb.  26. 1j997  

010217  B 

Areas. 

1997,  Birmingham  Post- 

the    Jefferson    County    Board    of 

HsnU. 

Commissioners.    716    HorVn    21st 
Street,       Binningham,       Alabama 
35263. 

Georgia  OeKalb  ... 

Unirworporated 

Mar.  20. 1997.  Mar.  27. 

Ms.  Liane  Levetan,  DeKalb  County 

June  25. 1997 

130065  F 

Areas. 

1997,  Decatur-OeKab 
Newa/Era. 

Chief  Executive  Officer,  1300  Com- 
merce   Drive,    Decatur,    Georgia 
30030. 

Illinois: 

Cook  

Village  o( 

Apr.  7,  1997,  Apr.  14, 

The  Honorable  Al  Larson,  Mayor  of 

Mar.  26.  1997  

170158  C 

Schaumburg. 

1997.  Duly  Herald. 

the  Village  of  Schaumburg.    101 
Schaumburg   Court.   Schaumburg, 
IHinois  60193-1899. 

Cook  

Unincorporated 

Apr.  1,  1997.  Apr.  8. 

Mr.  John  H.  Stroger,  President  of  the 

Mar.  20.  1997  

170054  B 

Areas. 

1997,  Chicago  Sun- 
Tunes. 

Cook  County   Board   of   Commis- 
sk>ners,    118   North   Clark   Street, 
Room  537,  Chicago,  IINnois  60602. 

Cook  and 

ViHage  o(  RoseHe 

Apr.  11.  1997.  Apr.  18. 

The    Honorable    Gayle    Smolinski, 

July  17.  1997  

170216  B 

OuPage. 

1997.  DaHy-HeraU. 

Mayor  of  the  Village  of  Roselle.  31 
South  Prospect  Street,  Roselle,  Illi- 
nois 60172. 

Mciionry  

Vilage  o(  Spring 

Apr.  2,  1997,  Apr.  9, 

Mr.  Robert  Martens,  Village  of  Spring 

Mar.  21.1997  

170485  B 

Grove. 

1997.  Northwest  Herald. 

Grove     President,     7401     Meyer 
Road,  Spring  Grove,  Illinois  60081. 

Indiana  Marion 

City  of  Indianap- 

Mar. 21,  1997,  Mar.  28, 

The  Honorable  Stephen   GoWsmith, 

Mar.  13.  1997  

180159  D 

olis. 

1997,  The  Indianapolis 
StarandNews. 

Mayor  of  ttie  City  of  Indianapolis, 
200  East  Washington  Street.  Indi- 
anapolis. Indistfia  46204-3357. 

New  Hampshire: 

Town  of  Amtwist 

Mar.  20,  1997,  Mar.  27. 

Mr.  Robert  Jackson,  Chairman  of  the 

June  25.  1997 

330081  B 

HHIsbomtigh. 

1997.  77ie  Telegr^. 

Selectmen  of  the  Town  of  Amherst. 
P.O.    Box    960.    Amherst.    New 
Hampshire  03031. 

Ohio:  FairlieU  and 

City  of  Columbus 

Mar.  28,  1997,  Apr.  4, 

The  Honoratjle  Gregory  S.  Lashutka, 

July  3.  1997  ......... 

390170 Q 

Franklin. 

1997,  The  Columbus 
Dispatch. 

Mayor  of  the  City  of  Columbus,  90 
West    Broad    Street,    Columbus. 
Ohio  43215. 

Tennessee:  SheHjy 

Unincorporated 

Mar.  3,  1997,  Mar.  10, 

Mr.  Jim  Kelly.  Shelby  County  Chief 

Feb.  26.  1997  

470214  E 

Areas. 

1997.  The  Daily  News. 

Administrative   Offk»r,    160   North 
Main  Street,  Memphis,  Tennessee 

• 

Virginia 

38103. 

Town  of  Leesburg 

Mar.  19,  1997,  Mar.  26. 

The  Honorable  James  Klem.  Mayor 

June  24,  1997 

510091  B 

1997.  LMidoun  Ttmes- 

of  the  Town  of  Leesburg,  P.O.  Box 

mmr. 

88.  25  West  Market  Street.  Lees- 
burg. Virginia  20176. 

Orange 

Unmoorporated 

Mar.  13.  1997,  Mar.  20, 

Ms.  Brenda  Bailey,  Orange  County 

Sept  3. 1997 

510203  B 

Areas. 

1997,  Orange  County 

Administrator,   P.O.   Box   111,  Or- 

- 

ar^ge,  Virginia  22960. 

wiscorisin.  wasrv 

Village  of  Germarv 

Mar.  21,  1997,  Mar.  28, 

Mr.  Paul  Brandenburg,  Village  of  Ger- 

Mar.  14.  1997  

550472  B 

mglon. 

town. 

1997.  OatiyAfews. 

mantown  Administrator,   P.O.   Box 
337,      Germantown.      Wisconsin 
530i»2-<»37. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  April  16.  1997. 
Eichard  W.  Krimia, 

Executive  Associate  Director,  Mitigation 

Directorate. 

(FR  Doc.  97-10999  Filed  4-28-97;  8:45  am] 

iHXMQ  CODE  tna-os-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRParte7 

Rnal  FkMd  Elevation  Detenninatlone 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 


flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
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by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  baseflood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sbarrocks,  Jr..  Chief. 
Hazard  Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington,  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  commimity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
FrotecUon  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
filial  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4104, 
and  are  required  to  establish  and 


maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.0. 12127. 44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

f  67.11    [Amended] 

1.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  fkMdmQ  and  location 

fOepthin 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVO) 

coNNEcnctn^ 

CromweH   P'own),  MMdIeeex 
County  (FEMA  Docket  No. 
7199) 

Mattabasselt  River 
At  upstream  side  of  the  most 
downstream      crossing      of 
State  Route  72 

•23 

At   downstream   side   of  the 
most  upslieam  crossing  of 
State  Route  72 

*24 

Coles  Road  Brook: 
At      the      confluence      with 
Mattabasselt  River 

•23 

Just     downstream    of    State 
Route  72 

*24 

WiOow  Brook: 
At    the    confluence   with    the 
Mattabasselt  River 

•23 

Approximately    50    feet    up- 
stream of  State  Route  72 

•24 

SDepth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

Maps  available  for  .Inspection 

at   Cromwell  Town   Hall,   De- 

partment of  Public  Works.  41 

~ 

West  Street.  Cromwell,  Con- 

necticut. 

FLORIOA 

- 

Broward     County     (Unlncor- 

poreled      Areas)      (FEMA 

Docket  No.  7199) 

A((ar?«ic  OCean.- 

Approximateiy  500  feet  east  of 

the  intersection  of  S.E.  19th 

Street    and    South    Ocean 

Boulevard  

•13 

Approximately  1M  feet  west  of 

intersection  of  South  Ocean 

Boulevard    and    Terra   Mar 

Drive 

•6 

M^M  available  tor  inapectten 

at  the  Department  of  Natural 

Resource    Protection.    Water 

Resources  Division,  218  S.W. 

1st  Avenue.  2nd  Floor.  Ft.  Lau- 

derdale. Florida 

Deeifleld       Beech       (City), 

Browerd     County     (FEMA 

Docket  Na  7190) 

Atlantic  Ocean: 

At    intersection    of    N.E.    4ih 

Court  and  N.E.  21st  Avenue 

•10 

Approximately  100  feet  east  of 

the  intersection  of  21st  Ave- 

nue and  S.E.  9th  Street 

•13 

Mepe  eweilebie  tor  Inspection 

. 

at  the   Deerfieid   Beach   City 

Han.  Engineering  Department, 

150    l4ortheast   2nd   Avenue, 

Deerfieid  Beach,  Florida 

HiHaooro      Beech      (Townii 

- 

Browerd     County     (FEMA 

Docket  Na  7199) 

AUantc  Ck»an: 

Approximately  800  feel  east  of 

., 

the  mlsrsection  of  N.E.  31st 

and  N.E.  39lh  Street 

•13 

Approximately  800  feet  nortfv 

east  of  the  intersection  of 

State  Route  A1A  and  River- 

side Drive 

•6 

at  the   HiUsboro   Beach   City 

Man,  1210  Hillsboro  MHe.  Hills- 

boro  Beach.  Florida. 

- 

KENTUCKY 

- 

Daviess     County     (UniiKor- 

poratod      Aiees)      {JFEUA 

Docket  7199) 

_ 

Ohio  Riven 

900   feet   upstream   of   State 

Route  270  and  Highway  60 

•387 
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23140 


Source  of  lloodng  and  kxation 


YeMomCnek: 

2.5  mites  upstream  of  con- 
fluence with  Olio  River 

Just    downstream    of    State 

Road  144 

Kan  Suran  Creek  70  (flooding 

oontnKed  by  Ohio  River): 

At  confluence  of  Van   Buren 

Creek  70  and  Yellow  River  .. 

Umamed  TriMMary  to  Van  Buren 

Creek  70: 

At  confluence  of  urwiamed  trit>- 
utary  to  Van  Buren  Creek  70 
and  Van  Buren  Creek 

Approximateiy  1.000  feet  up- 
strewn  of  State  Road  390  .... 

at  ttte  Daviess  County  Court- 
house. 212  SL  Ann  Street, 
Owensboro.  Kentucky. 


NEW  HAMPSHIRE 


KseiM  (City),  CtiesMra  County 
(FEMA  Oodwt  No.  71W) 

fitacfca^Dok: 
Downstream    side    of    Wilson 

Pond  Dam  

Approximately  1.19  mites  up- 
strewn  of  State  Route  12 

Maps  avallabto  for  Imiiet  lliwi 
at  ttie  Code  Enforcement  De- 
partment. 3  Washington  Street, 
4th  FkKX,  Keene,  New  Hamp- 
shire. 


PENNSYLVANIA 


(City),  CwiIimt 
County  (FBMA  Dockal  Na 
7196) 

Sugar  Run: 
At   its  confluerx»  with   West 

Branch  Susquehanna  River 
Approximately    330    teel    up- 
stream of  Slate  Route  120  ... 

■apa  avaHaow  ror  tnapecaon 
at  the  Lock  Haven  City  Engi- 
neer's Office.  Lock  Haven  C^ 
HaM.  20  East  Church  Street. 
Lock  Haven.  Pemsytvania. 


(Township),   CNn 
ton  County  (FBIA  Docket 
No.  7196) 
liltasf      arancfi      Susgue/iama 


Approximately  1  mite  down- 
stream of  Woodward  Avenue 

Approximately  800  feet  up- 
strewn  of  CONRAJL  

noods  Run: 

At  oonfluefx»  with  West 
Branch  Susqueharma  River 

Approximately  900  feet  up- 
stream of  Church  Street 

QUaona  Wun: 

At  confluence  wWt  Wast 
Branch  Susquefwrwia  River 


#Ooplh  in 

feet  above 

ground. 

'Elevatton 

in  feet 

(NGVD) 


•501 
•520 


•572 
•572 


•564 
•579 

•566 
•566 

•576 


#Dep(h  in 
feet  above 

Source  of  flooding  and  k>cation 

around. 

•Elevation 

in  feet 
(NGVD) 

Approximately    550    feet    up- 
stream of  Farransville  Road 

•576 

Maps  availabte  for  InspectkMi 
at    the    Woodward    Township 
Building,    101    Riverside    Ter- 
race, Lock  Haven,  Pennsylva- 

nia. 

•397 
•391 


^^^     (Catalog  of  Federal  Domestic  Asautance  No. 
83.100.  "Flood  Insurance.!') 

Dated:  April  16. 1997. 
Richard  W.  Krimm, 
•39 1     ExecudvB  Associate  Director,  Mitigation 

Directorate. 
*^^     |FR  Doc.  97-11002  Filed  4-28-97;  8:45  am] 
I  COOS  cn«-«4-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1. 2, 74, 78, 95,  and  101 

[CC  Docket  No.  92-497:  FCC  97-82] 

Use  Of  the  28  GHz  and  31  GHz  Bands 
for  Local  Multipoint  Distribution 
Service 

agency:  Federal  Comniiinications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  a 
Second  Report  and  Order,  Order  on 
Reconsideration,  and  Fifth  Notice  of 
Proposed  Rulemaking  in  this 
proceeding.  A  summary  of  the  Fifth 
Notice  of  Proposed  Rulemaking  portion 
of  this  decision  was  published  in  the 
April  7,  1997  issue  of  the  Federal 
Register  (62  PR  16514).and  seeks 
comment  on  specific  rules  to  be  applied 
for  the  partitioning  and  disaggregation 
of  LMDS  licenses.  The  Second  Report 
and  Order  designates  an  additional  300 
megahertz  of  spectrum  in  the  31  GHz 
band  to  LMDS  and  adopts  service  rules 
for  LMDS,  as  well  as  competitive 
bidding  rules  for  LMDS  spectrum.  The 
Order  on  Reconsideration  denies 
petitions  for  reconsideration  of  the 
Commission's  dismissal  of  applications 
for  waiver  of  the  Commission's  point-to- 
point  rules  governing  the  28  GHz  band. 
The  Second  Report  and  Order  contains 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
and  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 


modified  information  collections 
contained  in  this  proceeding. 
DATES:  The  ndes  in  this  document  will 
become  effective  Jime  30, 1997; 
applications  to  modify  existing  31  GHz 
licenses  must  be  filed  no  later  than  July 
14, 1907.  Written  comments  by  the 
public  on  the  revised  information 
collections  are  due  by  April  21, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W..  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconway^cc.gov..  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Stiwt,  N.W., 
Washington,  D.C.  20503  or  via  the 

Internet  at  Cain tOal.eop.gov.  For 

additional  information  regarding  the 
information  collections  contained 
herein,  contact  Dorothy  Conway  at  202- 
418-0217  or  via  the  Internet  at 
dconwayOfcc.gov. 

FOR  FURTHER  MTORMATKM  CONTACT:  Bob 
James,  Private  Wireless  Division, 
(202)418-0680,  Mark  Bollinger  or  Jay 
Whaley,  Auctions  Division.  (202)418- 
0660,  or  Joseph  Levin  or  Jane  Phillips, 
Policy  Division,  (202)  418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Second  Report  and 
Order  and  Order  on  Reconsideration 
segment  of  the  Second  Report  and 
Order,  Order  on  Reconsideration  and 
Fifth  Notice  of  Proposed  Rulemaking  in 
CC  Docket  No.  92-297.  PP-22,  FCC  97- 
82,  adopted  March  11, 1997,  and 
released  March  13, 1997.  A  summary  of 
the  Fifth  Notice  of  Proposed  Rulemaking 
portion  of  this  decision  was  published 
in  the  April  7,  1997  issue  of  the  Federal 
Register  (62  FR  16514).  The  complete 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W., 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington.  DC  20037. 

P^ierwork  Redaction  Act 

The  Second  Report  and  Order 
contains  a  modifiiiad  information 
collection.  The  Commission,  as  part  of 
its  continuing  efibrt  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  OMB  to  comment  on  the 
information  collections  contained  in  the 
Second  Report  and  Order,  as  required 
by  the  Paperwork  Reduction  Act  of 


1995,  Public  Law  104-13.  Public  and 
agency  comments  are  due  May  29, 1997; 
OMB  notification  of  action  is  due  June 
30, 1997.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perf(»mance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estim^es;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  wajrs  to 
minimiza  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Oh4B  Approval  Number:  3060-0531. 

Title:  Rsdesignation  of  27.5  GHz 
Frequency  Band,  Establishing  Rides  and 
Policies  for  Local  Multipoint 
EKstribution  (NPRM  OC  Docket  No.  92- 
297). 

Form  No.:  W A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  986. 

Estimatea  Time  Per  Response:  41 
hours. 

Total  Aimual  Burden:  30.381.5  hours. 

Total  Aimual  Cost:  $2,025,400. 

Needs  (aid  Uses:  The  infinmation 
requested  will  be  used  by  FCC 
personnel  to  determine  whether  the 
applicant  is  qualified  legally  and 
technically  to  be  licensed  to  use  the 
radio  spectrum.  The  original  NPRM 
sought  comment  on  rules  governing  a 
sulwtantial  number  of  filings  that  an 
estimated  10,000  applicants  woidd 
make.  It  was  estimated  that  an  average 
of  8  hours  per  respondent  would  be 
required  to  comply  %vith  the  proposed 
requirements.  The  Second  Report  and 
Order  revised  these  requirements  and 
burdens  to  three  specific  burdens 
involving  frequency  coordination, 
discontinuance  of  service,  and 
certification  of  construction 
requirements/renewal  expendancy  for 
an  estimated  986  respondents  that 
woidd  take  an  average  of  41  hours  to 
comply  vrith  the  rules. 

of 


LI 
SpectmiB 

A.  31  GHz  Band  and  Number  of 
Licenses 

1.  The  Second  Report  and  Order 
allocates  an  additional  300  megahertz  of 
spectrum  in  the  31  (3iz  band  (31.0- 
31.3)  for  LMDS.  It  also  adopts  the  use 
of  Basic  Trading  Areas  (BTAs)foK  . 
licensing  areas.  Two  licenses,  of 
unequal  size,  are  proposed  Cor  each 


BTA.  The  larger  license  is  for  1150 
megahertz,  1000  megahertz  of  which  is 
located  in  the  28  GHz  band  (27.5-29.5) 
and  150  of  which  is  located  in  the 
centm  of  the  300  megahertz  segment  in 
the  31  GHz  band.  The  smaller  license  is 
for  a  total  of  150  megahertz,  consisting 
of  75  megahertz  at  either  end  of  the  150 
megahertz  segment  in  the  31  GHz  band 
allocated  to  LMDS.  Incumbent 
governmental  licensees  and  private 
business  users  presenUy  operating  in 
the  75-inegahertz  segments  of  the  band 
encompassed  by  the  smaller,  150 
megahertz  LMDS  license,  will  be 
accorded  protection  from  interfiarence 
from  the  LMDS  operator  in  that  band. 
(No  interference  protection  will  be 
accorded  to  incumbents  operating  on  a 
temporary  basis  in  the  31  GHz  band.) 
The  reverse  will  be  the  case  Mridi  the 
1150  megahertz  LMDS  license.  The 
1150  megahertz  LMDS  licensee  will  be 
accorded  protection  from  interference 
from  all  inciunbents  operating  in  the 
center  ISO  megahertz  segment  of  the  31 
GHz  bend.  However,  incumbent 
govemmmital  licensees  and  private 
business  users  in  thatamment  will  be 
permitted  to  migrate  to  me  75- 
megafaertz  segments  encompassed  by 
the  smaller  LMDS  license  in  order  to 
obtain  the  protections  oSared  such 
incumbents  in  that  band,  provided  they 
file  an  application  to  modify  their 
licenses  no  later  than  July  14, 1997. 
These  applications  will  not  be  subject  to 
petitions  to  deny.  Applications  for  new 
racilities  in  the  31  C3lz  band  are  frozen. 

B.  EligibUity 

2.  LECs  and  cable  companies  are 
barred  from  owning  1150  megahertz 
LMDS  licenses  that  are  "in-region." 
Incimibent  LECs  and  cable  companies 
may  participate  fully  in  the  auction  of 
1150  MHz  licenses,  including  the 
auction  of  in-r^on  licenses,  so  long  as 
they  come  into  compliance  with  the 
restrictions  within  90  days  by  divesting 
telephone  or  cable  assets,  or  partitioning 
the  LMDS  license.  An  incumbent  will 
be  defined  as  in-region  if  its  authorized 
service  area  represents  10  percent  or 
more  of  the  population  of  the  BTA;  a  20 
percent  or  greater  ownership  level  will 
constitute  an  attributable  interest  in  a 
licuise.  These  restrictions  will 
terminate  on  the  third  anniversary  of  the 
close  of  the  auction,  uidess  extended  by 
the  Commission.  Parties  may  seek 
waivers  to  shnten  the  restriction 
period. 

C.  Buildout  and  Flexibility  of  Use 

3.  LMDS  licensees  will  be  subject  to 
liberal  construction  requirements. 
LMDS  licensees  may  disaggregate  or 
partition  a  license,  at  any  time,  with 
certain  restrictions  for  licensees  taking 


advantage  of  bidding  credits  or 
installment  payments.  (The  Fifth  Natioe ' 
of  Proposed  Rulemaking  portion  of  this 
decision  proposes  specific  provisions 
regarding  partitioning  and 
disaggregation.)  Licensees  also  have  the 
flexibility  to  choose  whether  they  want 
to  offer  common  carrier  or  private 
carrier  services,  or  both. 

D.  Petitions  for  Reconsideration  and 
Pioneer's  Preference 

4.  The  Commission  has  also  defianed 
decision  on  CellularVision's  pioneer's 
preference  request  until  completion  of  a 
peer  review  of  CellularVision's 
technology,  and  issues  conceming  the 
pioneer's  prefraence  license  for  the 
portion  of  die  New  York  Basic  Trading 
Area  lying  outside  of  the  New  York 
Primary  Metropolitan  Statistical  Area 
already  licensed  to  CellularVision  are 
pending  the  outcome  of  such  review 
process  and  final  disposition  of  its 
preCneoce  request  Finally,  the  Order 
denies  the  petitions  for  reconsidetation 
of  the  Commission's  decision  to  Himiiify 
waiver  applications  filed  by  entities 
seeking  a  license  under  Hye  Crest 
Management,  Inc. 

n.  Coeqietitive  Biddiiig  Kales  Slid 
Praoeoiirea 

A.  Use  of  Competitive  Bidding 

5.  The  Commission  concludes  that 
auctioning  LMDS  licenses  would  further 
the  Communications  Act's  objectives. 
First,  based  on  its  previous  experience 
in  conducting  auctions  for  other 
services,  the  CommissioD  believes  that 
use  of  competitive  bidding  to  award 
LMDS  licenses,  as  compared  with  other 
licensing  methods,  would  qwed  die 
development  and  deployment  of  dus 
new  technology,  products  and  services 

to  die  public  with  miniinal 

administrative  or  judicial  delay,  and 
would  encourage  efficient  use  of  die 
spectrum  as  required  by  Sections 
309QM3MA)  and  309(jK3)(D),  47  U.S.C 
$$  309(jM3)(A)  ft  309(jH3)(D).  Second, 
auctions  meet  the  objectives  of  Section 
309(iM3)(B).  47  U.S.C.  §3O90M3)(B), 
because  the  Commission  is  adopting 
competitive  bidding  rules  that  foster 
economic  opportunity  and  the 
distribution  of  licenses  among  a  wide 
variety  of  applicants,  including  email 
businesses. 

6.  The  Commission  also  has 
determined  that  the  use  of  auctions  to 
assign  LMDS  licenses  will  advance  the 
goals  of  47  U.S.C.  §  309(j)(3)(C)  by 
enabling  the  public  to  recover  a  portion 
of  the  ^ue  of  the  public  spectrum.  If 
the  Commission  uses  a  licensing 
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methodology  that  ensures  that  licenses 
ue  assigned  to  those  who  value  them 
most  highly,  it  follows  that  such 
licensees  can  be  expected  to  make  the 
most  efficient  and  intensive  use  of  the 
spectium.  Because  I.MDS  is  eligible  for 
competitive  bidding  under  the  statutory 
requirements  set  forth  in  47  U.S.C. 
§309(j)(2)(A).  the  Commission  is 
precluded  from  using  lotteries  to  award 
LMDS  licenses.  Accordingly,  the 
Commission  rejects  the  suggestion  that 
the  Commission  use  lotteries  to  award 
LMDS  licenses. 

7.  The  Commission  also  declines  at 
this  time  to  set  aside  LMDS  spectrum 
fiDr  educational  purposes.  While  the 
Commission  is  not  adopting  public 
interest  progranuning  obligations  at  this 
time,  it  reserves  the  right  to  do  so  on  ' 
LMDS  providers  who  provide  video 
services.  Licensees  are  specifically  on 
notice  that  the  Commission  may  adopt 
public  interest  requirements  at  a  later 
date.  If  public  interest  obligations  are 
found  to  be  warranted,  one  option 
would  be  to  adopt  rules  similar  to  those 
Congress  enacted  for  Direct  Broadcast 
Satellite  providers,  including  a  4 
percent  to  7  percent  set-aside  of 
capacity  for  non-commercial 
educational  and  informational 
programming.  See  47  U.S.C  §  335. 
Another  option  would  be  to  hold  LMDS 
licensees  to  a  "promise  versus 
performance"  type  standard. 

B.  Competitive  Bidding  Design  for  LMDS 
Licenses 

8.  Baaed  on  the  record  in  this 
proceeding  and  its  successful 
experience  conducting  simultaneous 
multiple  round  auctions  for  other 
services,  the  Commission  believes  a 
simultaneous  multiple  round  auction  is 
the  most  appropriate  competitive 
bidding  design  for  LMDS.  First,  for 
certain  bidders,  the  value  of  these 
licenses  will  be  significantiy 
interdependent  because  of  the 
desirability  of  aggregation  across 
geographic  regions.  Simultaneous 
multiple  round  bidding  will  generate 
more  information  about  license  values 
during  the  course  of  the  auction,  and 
provide  bidders  with  more  flexibility  to 
pursue  beck-up  strategies,  than 
auctioning  licenses  separately. 
Simultaneous  multiple  round  bidding 
therefore  is  most  likely  to  award 
licenses  to  the  bidders  who  value  them 
the  most  highly  and  to  provide  bidders 
with  the  greatest  likelihood  of  obtaining 
the  license  combinations  that  best 
satisfy  their  service  needs.  The 
Commission  currenUy  does  not  have  the 
operational  capability  to  use 
combinatorial  bidding  but  will  consider 
doing  so  in  future  auctions. 


9.  The  Commission  will  conduct 
simultaneous  auctions  of  two  licenses  in 
each  of  492  BTAs  for  LMDS,  for  a  total 
of  984  licenses.  Each  BTA  will  have  one 
liceuse  consisting  of  1,150  megahertz: 
1,000  megahertz  in  the  28  GHz  band 
(27.5-28.35  GHz  and  29.1-29.25  GHz) 
and  150  megahertz  in  the  31  GHz  band 
(31.075  GHz-31.225  GHz);  and  a  second 
license  consisting  of  150  megahertz  in 
the  31  Gflz  band  (31.0-31.075  GHz  and 
31.225-31.399  GHz)  will  be  auctioned 
conciurently.  The  Commission  will  not 
include  the  New  York  BTA  at  this  time 
in  the  licensing  process  because  of  the 
outstanding  issues  connected  with  the 
CellularVision  pioneer  preference 
request. 

10.  The  Commission  will  use  the 
competitive  bidding  procedures  of  part 
1 ,  subpart  Q,  for  LMDS  %vith 
modifications  as  indicated  below. 

1.  Bid  Increments  and  Tie  Bids 

11.  As  it  has  done  for  previous 
auctions,  the  Commission  will 
announce  by  Public  Notice  prior  to  the 
LMDS  auction  the  general  guidelines  for 
bid  increments.  The  Commission  retains 
the  discretion  to  set  and,  by 
announcement  before  or  during  the 
auction,  vary  the  minimum  bid 
increments  for  individual  licenses  or 
groups  of  licenses.  Where  a  tie  bid 
occurs,  the  Commission  will  determine 
the  high  bidder  by  the  order  in  which 
the  Commission  received  the  bids.  The 
Commission  retains  the  discretion  to   ' 
vary  both  absolute  and  percentage  bid 
increments  for  specific  licenses. 

2.  Stopping  Rules 

12.  The  Commission  will  use  a 
simultaneous  stopping  rule  for  LMDS. 
The  auction  will  close  after  one  round 
passes  in  which  no  new  valid  bids, 
proactive  activity  rule  waivers,  or  bid 
withdrawals  are  submitted.  The 
Commission  will  retain  the  discretion, 
however,  to  keep  the  auction  open  even 
if  no  new  valid  bids,  proactive  wcuvers. 
or  bid  withdrawals  are  submitted.  In  the 
event  that  this  discretion  is  exercised, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  This 
will  help  ensure  that  the  auction  is 
completed  within  a  reasonable  period  of 
time,  because  it  %vill  enable  the 
Commission  to  utilize  larger  bid 
increments,  which  speed  the  pace  of  the 
auction,  without  risking  premature 
closing  of  the  auction.  Since  it  also 
imposes  an  activity  rule,  the 
Commission  believes  that  allowing 
simultaneous  closing  for  all  licenses 
will  afford  bidden  flexibility  to  pursue 
back-up  strategies  without  miming  the 
risk  that  bidders  will  hold  back  their 
bidding  until  the  final  rounds.  In 


addition,  the  Commission  retains  the 
discretion  to  declare  after  forty  rounds 
that  the  auction  will  end  after  some 
specified  number  of  additional  roiuids. 
If  this  option  is  used,  the  Commission 
will  only  accept  bids  on  licenses  where 
the  high  bid  has  increased  in  at  least 
one  of  the  last  three  rounds. 

3.  Duration  of  Bidding  Rounds 

13.  Because  in  simultaneous  multiple 
round  auctions  bidders  may  need  a 
significant  amount  of  time  to  evaluate 
back-up  strategies  and  develop  their 
bidding  plans,  the  Commission  reserves 
the  discretion  to  vary  the  duration  and 
frequency  of  bidding  rounds.  The 
Commission  will  announce  any  changes 
to  the  duration  of  and  intervals  between 
bidding  either  by  Public  Notice  prior  to 
the  auction  or  by  announcement  during 
the  auction. 

4.  Bid  Withdrawals 

14.  Because  the  Conunission  is 
awarding  two  licenses  of  different  size 
(1,150  megahertz  and  150  megahertz) 
per  geographic  area,  the  Commission 
finds  it  unnecessary  to  address  the 
merits  of  comments  predicated  on  the 
assumption  that  the  Commission  would 
award  two  LMDS  licenses  of  equal  size. 
The  Commission  will  not  make  use  of 

a  bid  withdrawal  period  within  each 
roimd  as  in  previous  auctions,  but  will 
permit  a  high  bidder  to  withdraw  the 
high  bid  from  a  previous  round  subject 
to  the  bid  withdrawal  payments 
discussed  below.  If  a  high  bid  is 
withdrawn  (and  not  bid  upon  in  the 
same  round),  the  license  will  be  offered 
in  the  next  round  at  the  second  highest 
bid  price.  The  Commission  may  at  its 
discretion  adjust  the  offer  price  in 
subsequent  rounds  until  a  valid  bid  is 
received  on  the  license.  In  addition,  to 
prevent  a  bidder  from  strategically 
delaying  the  close  of  the  auction,  the 
Commission  retains  the  discretion  to 
limit  the  number  of  times  that  a  bidder 
may  re-bid  on  a  license  from  which  it 
has  withdrawn  a  high  bid. 

5.  Activity  Rules 

15.  For  LMDS  auctions,  the 
Commission  will  use  the  Milgrom- 
Wilson  activity  rule  with  some 
variations.  Mi^grom  and  Wilson  divide 
the  auction  into  three  stages.  The 
Commission  will  set.  by  announcement 
before  the  auction,  the  minimum 
required  activity  levels  for  each  stage  of 
the  auction.  The  Commission  retains  the 
discretion  to  set  and,  by  announcement 
before  or  during  the  auction,  vary  the 
required  minimum  activity  levels  (and 
associated  eligibility  calculations)  for 
each  auction  stage.  Retaining  this 
flexibility  will  improve  its  ability  to 


control  the  pace  of  the  auction  and  help 
ensiue  that  the  auction  is  completed 
within  a  reasonable  period  of  time. 

16.  For  the  LMDS  auctions,  the 
Commission  will  use  the  following 
transition  guidelines:  The  auction  will 
begin  in  Stage  One  and  will  generally 
move  from  Stage  One  to  Stage  Two  and 
from  Stage  Two  to  Stage  Three  when  the 
auction  activity  level  is  below  ten 
percent  for  three  consecutive  roimds. 
Under  no  circumstances  can  the  uiction 
revert  to  an  earlier  stage.  However,  the 
Commission  retains  the  discretion  to 
determine  and  announce  during  the 
course  of  an  auction  when,  and 
whether,  to  move -from  one  auction  stage 
to  the  next,  based  on  a  variety  of 
measures  of  bidder  activity,  including, 
but  not  limited  to.  the  auction  activity 
level  as  defined  above,  the  percentage  of 
licenses  (measured  in  terms  of  bidding 
imits)  on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue. 

17.  To  avoid  the  consequences  of 
clerical  errors  and  to  compensate  for 
unusual  cireumstances  that  might  delay 
a  bidder's  bid  preparation  or  submission 
in  a  particular  round,  the  Commission 
will  provide  bidders  with  a  limited 
number  of  waiver*  of  the  above- 
described  activity  rule.  The  Commission 
beUeves  that  some  waiver  procedure  is 
needed  because  the  Commission  does 
not  wish  to  reduce  a  bidder's  eligibility 
due  to  an  accidental  act  or 
circumstances  not  under  the  bidder's 
control. 

18.  The  Commission  will  provide 
bidders  nvith  five  activity  rule  waivers 
that  may  be  used  in  any  round  during 
the  course  of  the  auction.  If  a  bidder's 
activity  is  below  the  required  activity 
level,  a  waiver  will  be  applied 
automatically.  That  is.  for  example,  if  a 
bidder  Sails  to  submit  a  bid  in  a  roimd. 
and  its  activity  from  any  standing  high 
bids  (that  is,  Idgh  bids  at  the  end  of  the 
previous  roimd)  falls  below  its  required 
activity  level,  a  waiver  will  be 
automatically  applied.  A  waiver  will 
preserve  current  eligibility  in  the  next 
roimd.  An  activity  rule  waiver  applies 
to  an  entire  round  of  bidding  and  not  to 
a  particular  BTA  service  area. 

19.  Bidders  will  be  afforded  an 
opportunity  to  override  the  automatic 
waiver  mechanism  when  they  place  a 
bid  if  they  intentionally  wish  to  reduce 
their  bidding  eligibility  and  do  not  want 
to  use  a  waiver  to  retain  their  eligibility 
at  its  current  level.  If  a  bidder  overrides 
the  automatic  wraiver  mechanism,  its 
eligibility  will  be  permanently  reduced, 
and  it  will  not  be  permitted  to  regain  its 
bidding  eligibility  from  a  previous 
round.  An  automatic  waiver  invoked  in 
a  round  in  which  there  are  no  new  valid 


bids  will  not  keep  the  auction  open. 
Biddns  will  have  the  option  of  entering 
a  proactive  activity  rule  waiver  duzing 
any  round.  If  a  bidder  submits  a 
proactive  waiver  in  a  round  in  which  no 
other  bidding  activity  occurs,  the 
auction  will  remain  open. 

20.  The  Commission  retains  the 
discretion  to  issue  additional  waivos 
during  the  course  of  an  auction  fw 
circumstances  beyond  a  bidder's 
control.  The  Commission  also  retains 
the  flexibility  to  adjust  by  Public  Notice 
prior  to  an  auction  the  number  of 
waivers  permitted,  or  to  institute  a  rule 
that  allows  one  waiver  during  a 
specified  number  of  bidding  rounds  or 
during  specified  stages  of  the  auction. 

C.  Procedural  and  Payment  Issues 

21.  The  Commission  will  generally 
follow  the  procedural  and  payment 
rules  established  in  subpart  Q  of  part  1 
of  the  Commission's  Rules.  Any  service- 
specific  modifications  based  on  the 
particular  characteristics  of  LMDS  will 
be  set  forth  by  Public  Notice  by  the 
Wireless  Telecommunications  Bureau. 

1.  Upfront  Payments 

22.  The  Commission  recognizes  that 
for  purposes  of  LMDS  the  formula  of 
$0.02  per  MHz-pop  can  yield  very  high 
upfront  payments  given  the  amount  of 
spectrum  offered  in  each  service  area, 
like  Commission  believes  that  the 
concerns  of  commenters  about 
potentially  high  payments  may  be 
alleviated  by  lowering  the  amount  per 
MHz-pop  used  to  calculate  the  payment 
The  Commission  delegates  authority  to 
the  Chief.  Wireless  Telecommunications 
Bureau,  to  detnmine  an  appropriate 
calculation  for  the  upfront  payment, 
which  the  Bureau  will  announce  by 
Public  Notice.  In  calculating  the  upfront 
payment,  the  Bureau  should  take  into 
considwation  the  value  of  «imil«r 
spectrum. 

2.  Down  Payments.  Long-Form 
Applications,  and  Payment  in  Full 

23.  The  Commission  will  require  all 
winning  bidders  in  LMDS  auctions  to 
supplonent  their  upfront  payments 
with  a  down  payment  sufficient  to  bring 
their  total  deposits  up  to  20  percent  of 
their  wiiming  bid(s).  Winning  bidders, 
except  for  small  businesses  and 
businesses  with  nnnnal  gross  revenues 
between  $40  million  and  $75  million, 
will  be  required  to  submit  this  payment 
by  wire  transfer  to  the  Commission's 
lock-box  bank  writhin  ten  business  days 
following  release  of  a  public  notice 
announcing  the  close  of  bidding  and 
high  bidders.  Wiiming  bidders  will  also 
be  required  to  file  a  long-form 
application  within  ten  business  days  of 


the  announcement  of  the  htah  bidders. 
If.  pursuant  to  section  309(d)  of  the 
Communications  Act.  the  Cammiasion 
dismisses  or  denies  any  and  all  petitions 
to  deny  filed  againat  a  long-fimn 
application,  or  if  no  petitions  to  deny 
are  filed,  the  Commission  wrill  issue  an 
announcement  to  this  efibct,  and  die 
writming  bidder  will  then  have  tm 
business  days  to  submit  the  hal^ry^  of 
its  winning  hid,  unless  it  qualifies  for  an 
installment  payment  plan. 

3.  Bid  Widkdrawal,  Defrnilt,  and 
Disqualification  Payments 

24.  For  the  LMDS  auctions,  the 
Commission -adopts  the  bid  withdrawal, 
default  and  WiipiaH  fifrH«»|  mlaa 
contained  in  sections  1.2104(g)  and 
1.2K)9  of  the  Commission's  Ruler  If  a 
license  is  re-ofiisred  by  auction,  the 
"wiiming  bid"  refsrs  to  the  high  l»d  in 
the  auction  in  which  the  Uoense  is  re- 
offsred.  If  a  bcense  is  r»K)ffarad  in  the 
same  auction,  the  winning  bid  cefsts  to 
the  high  Ind  amount,  made  subsequent 
to  die  withdrawal,  in  that  auction.  If  the 
subnquent  high  bidder  also  withdraws 
its  bid.  that  bidder  %idll  be  required  to 
pay  an  amount  equal  to  the  difierance 
between  its  withdrawn  bid  and  the 
amount  of  the  suhaequent  winning  bid 
the  next  time  the  Ucenae  is  ofibred  by 
the  Commission  If  a  license  that  is  the 
sul^ect  of  withdrawal  ordeCsult  is  not 
re-auctioaed,  but  is  instead  ofined  to 
the  highest  losing  bidders  in  the  initial 
auction,  the  "wimiing  bid"  refao  to  the 
bid  of  the  highest  bidder  who  accepts 
the  offsr.  The  Commission  recently 
addressed  the  issue  of  how  its  bid 
withdrawal  provisions  apply  to  bids 
that  are  mistakenly  placed  aind 
withdrawn  in  a  decision  involving  the 
900  MHz  SpeciaUzed  Mobile  Radio 
("SMR")  and  broadband  pers«ial 
communications  services  ("PCS")  C 
block  auctions.  See  Atlanta  Trunking 
Associates.  Inc.  and  MAP  Wirrieas 
L.L.C.  Request  To  Waive  Bid 
Withdravral  Payment  Provisions,  FOC 
96-203.  Order  (released  May  3. 1996) 
(summarized  in  61  FR  25,807  (May  23, 
1996)).  recon.  pending. 

25.  If  a  hiddw  has  withdrawn  a  bid  or 
defaulted  on  one  or  more  licenses  but 
the  amount  of  the  tvithdrawal  or  default 

Eayment  cannot  3ret  be  detennined,  the 
idder  will  be  required  to  make  a 
deposit  of  up  to  20  percmt  of  the 
amount  bid  on  such  licenses.  When  it 
becomes  possible  to  calculate  and  assess 
the  withdrawal  or  default  payment,  any 
excess  deposit  will  be  rdimded.  Upfront 
payments  will  be  applied  to  such 
deposits  and  to  bid  withdrawal  and 
default  payments  due  before  being 
applied  toward  the  bidder's  down 
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payment  on  licenfies  the  bidder  has  won 
and  seeks  to  acquire. 

26.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  Commission  . 
retains  the  option  to  declare  the 
applicant  and  its  principals  ineligible  to 
bid  in  future  auctions,  or  take  any  other 
action  the  Commission  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant. 

D.  Regulatory  Safeguards 

1.  Transfer  IXsclosure 

27.  The  Communications  Act  directs 
the  Conunission  to  "require  such 
transfer  disclosures  and  anti-trafficking 
restrictions  and  payment  schedules  as 
may  be  necessary  to  prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits."  47  U.S.C.  S{jK4)(E).  The 
Commission  will  adopt  the  transfer 
disclosure  requirements  contained  in 
Section  1.2111(a)  of  the  Commission's 
Rules,  47  CFR  §  1.2111(a).  for  all  LMDS 
licenses  obtained  through  the 
competitive  bidding  process. 

2.  Anti-CoUusion  Rules 

28.  The  Commission  will  apply  the 
anti-collusion  rules  set  forth  in  Sections 
1.2105  and  1.2107  of  the  Commission's 
Rules.  47  CFR  §$  1.2105  &  1.2107.  to 
LMDS  auctions.  In  addition,  where 
specific  instances  of  collusion  in  the 
competitiva  bidding  process  are  alleged 
in  petitions  to  deny,  the  Commission 
may  conduct  an  investigation  or  refer 
such  complaints  to  the  United  States 
Department  of  Justice  for  investigation. 
Bidders  who  are  found  to  have  violated 
the  antitrust  laws  or  the  Commission's 
rules  in  connection  vrith  participation 
in  the  auction  process  may  be  subject  to 
forfeiture  of  their  down  payment  or 
their  full  bid  amount  and  revocation  of 
their  licenseCs),  and  they  may  be 
prohibited  firom  participating  in  future 
auctions. 

E.  Treatment  of  Designated  Entities 
1.  Overview 

29.  The  Commission  is  committed  to 
meeting  the  objectives  of  47  U.S.C. 

§  309(j)  of  promoting  economic 
opportunity  and  competition,  of 
avoiding  excessive  concentration  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  In 
Adarand  Constructors  v.  Pena.  115  S. 


Ct.  2097  (1995).  the  Supreme  Court  held 
that  federal  race-based  measures  are 
subject  to  strict  scrutiny.  Gender-based 
measiues.  on  the  odier  hand,  are 
required  to  meet  an  intermediate 
standard  of  review.  United  States  v. 
Commonwealth  of  Virginia,  116  S.  Ct 
2264  (1996).  Because  commentiers  have 
submitted  no  evidence  or  data  to 
support  LMDS  race-  or  gender-based 
auction  provisions,  the  Commission 
concludes  that  it  does  not  have  a 
sufBcient  record  to  support  such  special 
provisions  at  this  time.  The  Commission 
therefore  adopts  installment  payments 
and  bidding  credits  for  small  businesses 
in  LMDS  auctions  as  detailed  below. 
The  Commission  believes  that  these 
special  provisions  will  provide  small 
businesses  with  a  meaningful 
opportimity  to  obtain  LMDS  licenses. 
Moreover,  many  minority-  and  women- 
owned  entities  are  small  businesses  and 
will  therefore  qualify  for  these  same 
special  provisions. 

2.  Installment  Payments.  Upfront 
Payments,  Down  Payments,  and  Unjust 
Enrichment 

30.  In  order  to  promote  the  innovation 
that  small  businesses  can  bring  to  the 
development  of  LMDS,  the  Commission 
adopts  installment  payments  for  small 
businesses  bidding  for  LMDS  licenses. 
The  Commission  will  define  small 
businesses  as  entities  that,  together  with 
affiliates  and  controlling  principals, 
have  average  gross  revenues  not 
exceeding  $40  million  for  the  three 
preceding  years.  Because  considerable 
capital  will  be  needed  to  bring  LMDS  to 
the  public,  the  Conunission  also  makes 
provision  for  entities  with  gross 
revenues  exceeding  $40  million  and 
will  provide  for  installment  payments 
for  entities  with  $75  million  or  less  in 
average  gross  revenues  for  the  three 
preceding  years.  The  Commission 
believes  that  the  high  cost  of  LMDS  and 
the  presence  of  very  large  companies  in 
the  markets  for  various  LMDS  services 
make  this  option  fiilly  consistent  with 
Congress's  intent  in  enacting  47  U.S.C. 

§  309(j)(4)(A)  to  avoid  a  competitive 
bidding  program  that  has  the  effect  of 
favoring  communications  providers 
with  established  revenue  streams  over 
smaller  entities. 

31.  Under  the  rules  adopted, 
installment  payments  will  be  available 
to  applicants  that,  together  with 
affiliates  and  controlling  principals, 
have  average  gross  revenues  for  the 
three  preceding  years  of  more  than  $40 
million  but  not  more  than  $75  million. 
Interest  cm  their  installment  payments 
will  be  equal  to  the  rate  for  U.S. 
Treasury  obligations  of  maturity  equal 
to  the  license  term,  fixed  at  the  time  of 


licensing,  plus  2.5  percent.  Payments  of 
interest  and  principal  shall  be  amortized 
over  the  ten  years  of  the  license  term. 
Small  businesses — i.e.,  applicants  that, 
together  with  affiliates  and  controlling 
principals,  have  average  gross  revenues 
for  the  three  preceding  years  not 
exceeding  $40  million — will  be  eligible 
for  installment  payments  at  an  interest 
rate  beised  on  the  rate  for  U.S.  Treasury 
obligations  of  maturity  equal  to  the 
license  term,  fixed  at  the  time  of 
licensing,  plus  2.5  percent  (the  same 
rate  as  that  imposed  on  entities  with  $40 
million  to  $75  million  in  average  gross 
revenues).  Payments  for  small 
businesses  shall  include  interest  only 
for  the  first  two  years  and  payments  of 
interest  and  principal  amortized  over 
the  remaining  eight  years  of  the  license 
term.  The  rate  of  interest  on  the  ten-year 
U.S.  Treasury  obligations  will  be 
determined  by  taking  the  coupon  rate  of 
interest  on  the  ten-year  U.S.  Treasury 
notes  most  recently  auctioned  by  the 
Treasury  Department  before  licenses  are 
conditionally  granted. 

32.  The  Commission  believes  it  is 
appropriate  to  also  adopt  the  unjust 
enrichment  provisions  of  its  broadband 
PCS  rules  in  order  to  prevent  large 
companies  from  becoming  the 
unintended  beneficiaries  of  these 
installment  payment  plans.  The 
Commission  believes  that  these  rules  are 
preferable  to  its  current  general  unjust 
enrichment  rules  set  forth  at  47  CFR 

§  1.2111(c)  because  they  provide  greater 
specificity  about  funds  due  at  the  time 
of  transfer  or  assignment  and  , 

specifically  addr^  changes  in 
ownership  that  would  result  in  loss  of 
eligibility  for  installment  payments, 
which  the  general  rules  do  not  address. 
These  rules  specify  that  applicants 
seeking  to  assign  or  transfer  control  of 
a  license  to  an  entity  not  meeting  the 
eligibility  standards  for  installment 
payments  must  pay  not  only  unpaid 
principal  as  a  condition  of  Commission 
approval  but  also  any  unpaid  interest 
accrued  through  the  date  of  assigiunent 
or  transfer. 

33.  Additionally,  these  rules  provide 
that  if  a  licensee  utilizing  installment 
payment  financing  seeks  to  change  its 
ownership  structure  in  such  a  way  that 
would  result  in  a  loss  of  eligibility  for 
installment  payments,  it  must  pay  the 
unpaid  principal  and  accrued  interest  as 
a  condition  of  Commission  approval  of 
the  change.  Finally,  in  recognition  of  the 
tiered  installment  payment  plans 
offered  to  broadband  PCS  licensees,  the 
rule  provides  that  if  a  licensee  seeks  to 
make  any  chainge  in  ownership  that 
would  result  in  the  licensee  qualifying 
for  a  less  favorable  installment  plan,  it 
must  seek  Commission  approv^  of  such 


a  change  and  adjust  its  payment  plan  to 
reflect  its  new  eligibility  status.  A 
licensee,  under  this  rule,  may  not 
switch  its  payment  plan  to  a  more 
favorable  plan. 

34.  For  purposes  of  determining  smaU 
business  status,  or  status  as  a  business 
with  average  gross  revenues  of  more 
than  $40  million  but  not  more  than  $75 
million,  the  Commission  will  attribute 
the  gross  revenues  of  all  controlling 
principals  and  affiliates  of  the  small 
biisiness  applicant  The  Commission 
chooses  not  to  impose  specffic  equity 
requirements  on  controlling  principals. 
The  Commission  %vill  still  require, 
however,  that  in  order  for  an  applicant 
to  qualify  as  a  small  business,  qualifying 
small  business  principals  must  maintain 
c(»trol  of  the  i^^licant  The  term 
"control"  includes  both  de  facto  and  de 
jure  control  of  the  applicant.  Typically. 
de  jure  control  is  evidenced  by 
ownership  of  50.1  percent  of  an  entity's 
voting  stoick.  De  facto  control  is 
determined  on  a  case-by-case  basis.  An 
entity  must  dononstrate  at  least  the 
following  indicia  of  control  to  establish 
that  it  retains  de  facto  control  of  the 
applicuit:  (1)  The  entity  constitutes  or 
appoints  more  than  50  percent  of  the 
board  of  directors  or  partnership 
management  ccmunittee;  (2)  the  entity 
has  authority  to  appoint,  promote, 
demote  and  fire  senior  executives  diat 
control  the  day-to-day  activities  of  the 
licensees;  and  (3)  the  entity  plays  an 
integral  role  in  all  major  management 
decisions.  The  Commission  cautions 
that  while  it  is  not  imposing  specffic 
equity  requirements  on  small  business 
principals,  the  absence  of  signfficant 
equity  could  raise  questions  about 
whether  the  applicant  qualffies  as  a 
borta  fide  small  business. 

35.  The  Commission  adopts  a  uniform 
upfront  payment  for  all  bidders.  Its 
experience  in  pisfvious  auctions 
indicates  that  the  Commission  has 
underestimated  the  value  of  spectrum 
and  that  upfront  payments  hi^  not 
created  a  barrier  to  small  business 
participation  in  its  auctions.  The 
Conunission  believes  that  this  action  is 
consistent  with  its  policy  reason  for 
requiring  upfront  payments — to  deter 
insincere  and  speculative  bidding  and 
to  ensure  that  bidders  have  the  fin«nciiil 
capacity  to  build  out  their  systems. 

36.  With  regard  to  reduced  down 
paymrats  for  small  businesses,  its 
experience  in  previous  auctions  leads 
the  Commissicm  to  adopt  a  uniform  20 
percent  dowm  payment  provisio'ta  for  all 
bidders.  The  Commission  believes  that 
this  siaeable  down  payment  will 
discourage  insincere  bidding  and 
increase  the  likelihood  that  licenses  are 
avrarded  to  parties  who  are  best  able  to 


serve  the  public.  A  20  percent  down 
payment  should  also  provide  a  strong 
assurance  gainst  default  and  sufficient 
funds  to  cover  default  payments  in  the 
unlikely  event  of  default  Small 
businesses  and  «wititiw^  with  average 
gross  revenues  for  the  preceding  three 
yemrs  of  between  $40  million  and  $75 
million  will  be  required  to  supplement 
their  upfront  paymoits  to  bring  their 
total  payment  to  10  percent  of  their 
winning  bids  within  10  business  days  of 
a  public  notice  announcing  the  close  of 
the  auction.  Prior  to  licensing,  they  will 
be  required  to  pay  an  additiooal  10 
percent  The  government  will  dien 
finance  the  remaining  80  pmcent  of  die 
purchase  price. 

3.  Bidding  Credits  and  Uiqust 
Enrichment 

37.  Based  on  the  raeord  b^ore  it,  the 
Commission  adc^tts  a  25  percent 
bidding  credit  far  small  businesses  in 
LKO)S  aucticms,  and  a  15  percent 
bidding  credit  fat  entities  widi  average 
gross  revenues  (rfmcwe  than  $40  million 
but  not  exceeding  $75  millioo. 
Commenters  who  advocated  higher 
credits  offered  no  data  upoo  which  to 
base  such  credits.  The  Commission 
declines  to  adopt  a  bidding  credit  for 
ctnnmercial  entities  that  set  aside  pact  ai 
thmrc^iacity  for  educaticmal 
institutions  at  prafarmitial  rates.  At  diis 
time,  the  Commission  does  not  bdieve 
that  it  has  an  adequate  record  regarding 
the  legal  and  policy  i^^llications  of 
such  bidding  credits. 

38.  The  Ccmunission  believes  it  is 
apinopriate  to  align  its  unjust 
enrichment  rules  for  LMDS  with  its 
nanowband  PCS  and  900  MHz  SMR 
unjiut  enrichment  rules  as  they  relate  to 
bidding  credits.  These  rules  provide 
that  during  the  initial  license  tenn, 
licensees  utilizing  bidding  credits  and 
seeking  to  assign  or  transfer  control  of 

a  license  to  an  entity  that  does  not  meet 
the  eligibility  criteria  tot  bidding  credits 
will  be  requited  to  reimburse  the 
government  for  the  total  value  of  the 
benefit  confoiTed  by  the  goveroment 
that  is.  the  amount  of  die  bidding  credit 
plus  interest  at  the  rate  imposed  for 
installment  finwnHng  at  the  time  the 
license  was  awarded,  before  the  transfor 
will  bepermitted. 

39.  The  rules  which  the  rnmmtjMiion 
now  adopts  additionally  provide  that,  if. 
within  the  original  term,  a  licensee 
applies  to  assign  or  transfer  control  of  a 
license  to  an  entity  that  is  eligible  for  a 
lower  bidding  credit,  the  difhrance 
between  the  bidding  credit  obtained  by 
the  assigning  party  and  the  bidding ' 
credit  for  %iHbdch  the  acquiring  party 
would  qualify,  plus  intarast  at  die  rate 
imposed  for  inrtallmwit  flnanring  at  the 


time  the  license  was  awarded,  must  be 
paid  to  the  United  States  Treasury  as  a 
condition  of  approval  of  the  assignment 
or  transfer.  If  a  licensee  that  utilizes 
bidding  credits  seeks  to  make  any 
change  in  owmership  structure  that 
would  render  the  licenaee  ineligible  for 
bidding  credits,  or  eligible  only  fisr  a 
lower  Adding  credit  the  licensee  must 
first  seek  Commission  approval  and 
reimburse  the  government  for  the 
amount  of  the  bidding  credit,  or  the 
difiarence  between  its  original  bidding 
credit  and  the  bidding  cr^t  for  whidi 
it  is  digible  after  the  ownership  change, 
plus  interest  at  the  rate  imposed  for 
installment  finAnring  ^  tlM  Hnm  the 
license  was  awarded.  Additionally,  if  an 
investor  suhsequendy  purchases  an 
interest  in  die  business  and.  as  a  result 
the  gross  revenues  of  the  business 
exceed  the  applic^e  financial  caps, 
this  unjust  enrichmmt  provision  vvill 

40.  The  amount  of  this  pa3rnient  will 
be  reduced  ovor  time  as  follows:  (1)  A 
transfer  in  the  first  two  years  of  the 
licoise  term  will  result  in  a  forfeiture  of 
100  percmt  of  the  value  of  the  bidding 
credit  (or.  in  the  case  of  small   . 
businesses  transfnxing  to  businesses 
havii^  average  gross  revenues  between 
$40  million  and  $75  million,  100 
percent  of  the  diffierence  between  the 
iHdding  credit  received  by  the  forma' 
and  the  bidding  credit  for  which  the 
\aiter  is  eligible);  (2)  in  year  three  of  the 
license  term  the  payment  will  be  75 
p«cent  (3)  in  year  four  the  payment 
will  be  50  pocent;  and  (4)  in  year  five 
the  payment  wiU  be  25  parcuit  after 
which  there  will  be  no  required 
payment  These  assessments  %irill  have 
to  be  paid  to  the  U.S.  Treasury  as  a 
condition  of  approval  of  the  assignment 
transfer,  or  ownership  change. 

4.  Rural  Tel^hone  Companies 

41.  The  Commission  does  not  believe 
diat  ^Mcial  provisions  are  needed  to 
ensure  adequate  participation  by  rural 
telephone  companies  in  the  provision  of 
LMDS  services  for  the  same  reasoM 
stated  in  the  Third  Notice  of  Ptopoaed 
Rulemaking  (Third  NPRM)  (60  FR 
43740.  August  23. 1995).  Farther, 
because  the  Cnmrnissfon  la  providing 
instalhnent  paymanta  for  entities  widi 
average  annual  gross  revenues  as  high  as 
$75  million,  the  Cmnmission  brieves 
that  many  rural  telephone  oompaniea 
may  qualify  for  installmant  payments. 
Also,  the  depee  of  flexibilihr  me 
Commissian  will  afibrd  in  the  use  of 
thia  aiNW  liiiiii.  iiw-hnting  proviakuis  for 
pertitianing  or  disanraflKtinc  spectnm. 
ahouM  assist  in  satisfying  the  sperfnim 
Tif^rirfrnTn'^rlTrhimTrTTnranifttt 
low  cost  Theraiose,  the  Comaiissioa 
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concludes  that  the  interests  of  rural 
telephone  companies  are  adequately 
addressed  by  iU  LMDS  rules. 

Final  Regul^ory  Flexibility  Analysis 

42.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  Public  Law  96- 
354,  94  Stat.  1164.  as  amended  by  the 
Contract  with  America  Advancement 
Act  of  1996.  Public  Law  104-121. 110 
Stat.  847,  5  U.S.C.  §601  et  seq..  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  of  the 
expected  impact  of  the  rule  changes 
adopted  in  tliis  proceeding  on  small 
entities.  The  Secretary  shall  send  a  copy 
of  this  Second  Report  and  Order.  Order 
on  Reconsideration,  and  Fifth  Notice  of 
Proposed  Rulemaking,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
SB  A,  in  accordance  with  paragraph 
603(a)  of  the  Regulatory  Flexibility  Act. 

Final  Bagulatory  FlBulality  Analjrns 

TdUaofCoalaHlB 

L  Need  Cor  and  Ol^ectives  of  Action 
n.  Summary  of  Issues  Raised  by  Public 
Comments  in  Response  to  Initial 
Regulatory  Flexibility  Analysis 

A.  IRFA  Issues 

B.  Other  Service  Issues 

C  Competitive  Bidding  Issues 
m.  Description  and  Estimate  of  Small  Entities 
Subfact  to  Rules 

A.  Estimates  of  Potential  Applicants  of 
LMDS 

B.  Estimates  of  L£Cs  and  Cable  Companies 
Ineligible  Under  the  Temporary.  In- 
Region  Eligibility  Restriction 

1.  Local  Exchange  Carriers 

2.  Cable  Services  or  Systems 

C  Estimates  of  Incumbent  Services  in  31 
CHzBand 

IV.  Summary  of  Projected  Reporting, 

Recofdkaeping.  and  Other  Compliance 
Requirements 

V.  Sign^cant  Alternatives  to  Proposed  Rules 

Which  MinimixB  Significant  Economic 
Impact  on  Small  Entities  and 
Accomplish  Stated  Objectives 

A.  Alteraatives  To  Minimise  Impact  of 
Radesignation  of  31  GHz  for  LMDS 

B.  Altacnatives  To  Minimise  Impact  of 
LMDS  Sarrice  Rules 

C  Altamativas  To  Minimize  Impact  of 
LMDS  Auction  Rules 
VL  Rapoct  to  Coograss 

43.  As  raquiied  by  the  Regulatory 
F1«9dbility  Act.  5  U.S.C  §  603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  inoKporated  in  the  First 
Notice  of  Proposed  Rulemaking  (First 
NPRM)  (58  PR  06400,  January  28, 1993), 
the  Third  Notice  of  Proposed 
Rulemaking  (Third  NPRM)  (60  FR 
43740,  August  23. 1995),  and  the  Fourth 
Notice  of  Proposed  Rulemaking  [Fourth 
NPRM)  (61  FR  39425,  July  29, 1996)  in 
this  proceeding.  The  Commission 
sought  %vritten  public  comments  on  the 


proposals  in  each  of  the  Notices, 
including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Second  Report  and  Order  (hereinafter  in 
this  Appendix  referred  to  as  the 
"Order")  conforms  to  the  RFA,  as 
amended  by  the  Contract  with  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  No.  104-121, 110  Stat  847 
(1996).  (Title  11  of  the  Contract  with 
America  Act  is  "The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  "  (SBREFA),  codified  at  5  U.S.C. 
§§601  et  seq.) 

I.  Need  for  and  Olqectives  of  Action 

44.  We  adopt  licensing  and  service 
rules  to  establish  a  flexible  regulatory 
framework  for  the  implementation  of 
Local  Multipoint  Distribution  Service 
(LMDS),  a  new  broadband  wireless 
communications  service.  We  designate 
spectrum  in  the  31.0-31.3  GHz  (31  GHz) 
band  for  LMDS,  in  addition  to  the  28 
GHz  designated  in  the  First  Report  and 
Order  (61  FR  44177,  August  28,  1996), 
to  ensure  adequate  spectrum  needed  for 
the  broad  array  of  video  programming 
and  one-way  or  two-way 
telecommunications  and  data  services 
that  may  be  offered  by  LMDS  providers 
and  to  promote  competition  with 
innunbent  cable  and  local  exchange 
telephone  service  (LEC)  providers. 

45.  We  provide  for  licenses  based  on 
broad  geographic  areas  known  as  BTAs 
and  issued  in  two  sizes  for  each  area, 
1,150  megahertz  and  150  megahertz. 
The  larger  size  service  areas  may  offer 
economies  of  scale,  while  the  smaller 
service  areas  may  encourage  new 
entrants  and  technological  experiments 
to  meet  local  or  special  needs.  We  limit 
the  eligibility  of  incumbent  LECs  and 
cable  companies  from  being  issued  the 
larger  license  in  their  areas  of  operation 
for  three  years,  in  order  to  promote  the 
development  of  LMDS  and  ensure  a 
meaningful  increase  in  competition  in 
the  local  telephone  and  cable  markets. 

46.  The  adoption  of  competitive 
bidding  rules  promotes  the  expedited 
delivery  of  this  technology  to  the  public 
and  permits  recovery  for  the  public  of 

a  portion  of  the  value  of  the  public 
spectrum  resource  made  available  for 
commercial  use.  Additional  objectives 
in  adopting  these  rules  are  to  assure  that 
me  spectrum  is  used  efficientiy,  to 
provide  entities  of  any  size  a  meaningful 
opportunity  to  bid  on  this  spectrum 
despite  limited  capital  resources,  and  to 
avoid  unjust  enrichment  through  the 
methods  used  to  award  uses  of  this 
resource. 

47.  We  deny  petitions  for 
reconsideration  of  our  dismissal  in  the 
First  NPRM  of  applications  for  waiver 


which  sought  to  allow  petitioners  to 
provide  LMDS  in  the  28  GHz  band 
under  the  existing  point-to-point  rules. 
We  defer  consideration  of  the  comments 
filed  in  response  to  our  tentative 
decision  in  the  Third  NPRM  to  grant 
CellularVision  a  Pioneer  Preference, 
until  the  record  is  supplemented  upon 
conclusion  of  a  peer  review  process  that 
we  require  in  the  Order. 

n.  Summary  of  Issues  Raised  by  Public 
Comments  in  Response  to  Initial 
Regulatory  Flexibility  Analysis 

A.  IRFA  Issues 

48.  We  received  one  comment  in 
direct  response  to  the  IRFA  in  the 
Fourth  NPRM  based  on  our  request  for 
comment  on  our  proposal  to  designate, 
on  a  primary  protected  basis,  the  31.0- 
31.3  GHz  (31  GHz)  band  to  LMDS.  SBA 
opposes  our  proposed  designation 
because  it  contends  that  the  Fourth 
NPRM  foils  to  consider  the  impact  on 
existing  users  of  the  spectrum,  which  it 
argues  are  largely  small  governmental 
entities  and  small  businesses.  SBA 
contends  that,  in  Section  FV  of  the  IRFA. 
the  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  will  apply  misconstrues 
and  underestimates  the  small  entities 
that  are  inciunbent  licensees.  It  asserts 
that  rather  than  25  or  26  licensees,  as  we 
estimated,  the  comments  of  Suimyvale 
indicate  there  are  more  than  40 
incumbent  local  governments  holding 
licenses.  SBA  contends  that  Sierra 
asserts  there  are  as  many  as  100 
incumbent  licensees  and  there  are  over 
a  dozen  marketers  or  resellers  of  its 
equipment  that  are  small  businesses.  We 
consider  in  the  Order  the  comments  of 
SBA  and  other  commenters  on  the 
number  of  licensees  in  the  31  GHz 
service,  as  discussed  fully  in  paragraphs 
44-51  of  the  Order,  and  later  in  this 
FRFA. 

49.  SBA  further  argues  that,  in  Section 
VI  of  the  IRFA,  we  frdled  to  consider 
significant  alternatives  to  redesignating 
the  entire  31  GHz  band  to  LMDS  that 
might  minimize  the  impact  on  the 
incumbent  licensees  that  are  small 
entities.  It  argues  that  the  only 
alternative  to  the  proposed  31  GHz 
designation  that  we  considered  in  the 
IRFA  involved  alternative  spectrum 
bands  for  LMDS  to  use,  rather  than  any 
alternatives  for  the  incumbent  licensees. 

50.  We  consider  in  the  Order  the 
comments  of  SBA  and  other 
commenters  on  niunerous  alternatives 
to  accommodate  existing  licensees  in 
the  31  GHz  services,  as  discussed  fully 
in  paragraphs  69-103  of  the  Order,  and 
later  in  this  FRFA.  The  IRFA  itself  did 
not  identify  any  alternatives  to  our 


proposed  designation  of  31  GHz  for 
LMDS  in  order  to  reduce  the  impact  on 
incumbent  licensees.  However,  the  text 
of  the  Fourth  NPRM,  in  par^raphs  100- 
104,  specifically  identified  sevmal 
alternative  methods  by  which 
incumbent  operations  could  be 
accommodated  if  LMDS  were 
authoriaed  on  a  primary  protected  basis 
in  the  31  GHz  band.  We  requested 
commmts  on  those  alternatives  and  any 
other  options  we  should  consider  that 
would  not  impose  imdue  economic 
burdens  on  the  new  LI^3S  operations. 
We  modify  our  proposal  and  adopt  a 
band-sharing  plan  that  provides  non- 
LTTS  incumbent  licensees  with 
protection  from  LMDS  on  a  portion  of 
the  31  GHz  ban^  while  designating  the 
entire  band  for  IJMDS. 

B.  Other  Service  Issues 

51.  We  also  consider  significant  issues 
raised  in  comments  to  our  proposals  in 
the  First  NPRM.  Third  NPRM.  and 
Fourth  NPRMihat  may  have  a 
significant  economic  impact  on  a 
stDwtantial  number  of  small  entities.  In 
response  to  the  Fourth  NPRM.  several 
comments  were  filed  in  response  to  our 
proposal  to  designate,  on  a  primary 
protected  basis,  the  31  GHz  band  for 
LMDS  and  our  request  for  comments  on 
various  alternatives  for  accommodating 
the  incumbent  31  GHz  licensees. 
Several  comments  were  received  from 
proponents  of  LMDS,  including 
CellularVision,  in  fovor  of  designating 
31  GHz  for  LMDS,  while  several 
comments  were  received  from 
proponents  of  the  existing  31  GHz 
services  that  oppose  changes  to  the 
services  and  th^  being  relegated  to 
secondary  status  to  LMDS. 

52.  We  received  several  comments  in 
response  to  the  accommodation 
proposals.  AU  of  the  comments 
opposing  our  proposal,  including  IMSA 
and  ITE  on  behalf  of  their  members, 
argue  that  permitting  LMDS  to  operate 
in  the  entire  300  megahertz  on  a 
primary  basis  essentially  would 
eliminate  their  operations  and  that  co- 
existence under  these  circumstances 
would  not  be  possible.  Palm  Springs 
argues  that  it  would  be  forced  to 
disband  its  31  GHz  traffic 
communication  system,  creating  undue 
hardship.  On  the  other  hand. 
CellularVision  and  Endgate  assert  that, 
as  LMDS  licensees,  they  would  offer 
leasing  options  to  inciunbents.  if 
available.  Several  comments  argue 
against  oiir  suggestion  that  current  31 
GHz  services  could  move  to  another 
frequency  band  where  protection  for 
such  operations  is  provided  under  our 
rules,  such  as  23  GHz.  Sierra,  as  the 
primary  manufoctuier  of  the  31  GHz 


equipment,  asserts  that  the  cost  of 
modifying  equipment  for  other  banH« 
would  be  more  than  replacement  costs 
and  also  would  require  the  development 
of  new  equipment  Topeka  argues  that 
moving  to  the  21  GHz  band  would  cause 
financial  hardship  that  would  require 
allorating  fimds  through  local  tax 
dollars  and  it  seeks  to  avoid  the  costs  of 
converting  or  replacing  equipment  that 
may  be  required  by  a  move. 

53.  In  napozue  to  our  request  for 
cooperation  among  the  LMDS  providers 
and  existing  licensees  to  explore 
methods  for  allowing  the  services  to 
coexist,  CellularVision  and  Sierra 
submit  two  difierent  band-sharing 
plans.  In  CellularVision's  plan  for  25 
megahertz  at  each  end  of  iMnd  for 
incumbent  services,  Sierra  argues  that 
the  ec^pment  for  31  GHz  would  not 
function  in  the  narrow  bandwidth  and 
important  traffic  signal  services  could 
not  be  provided.  It  argues  that  the  75 
megahertz  at  each  end  that  it  proposes 
in  its  plan  would  not  require  eiqiensive 
modifications  and  would  accommodate 
existing  services.  Sierra  argues  that  its 
I^an  is  supported  by  current  31  CMz 
licensees.  SBA  and  USDOT,  as  Federal 
Govonment  entities,  suppmt  the  Siecra 
plan  and  aigue  that  incumbent  services 
should  be  maintained  to  assist  in 
meeting  national  goals'of  reducing 
traffic  congestion  and  air  pollution. 

54.  The  governmental  entities, 
manufacturers,  and  organizations  in 
support  of  incumbent  services  argue 
that  we  should  accept  new  applications, 
modifications,  and  renewal  applications 
in  the  band  for  traffic  control  systems. 
For  example.  Palm  Springs  asserts  that 
it  plans  to  build  out  its  31  GHz 
microwave  system  from  the  current  35 
signals  to  a  total  of  70  signals  over  the 
next  three  yean.  It  requests  that  we 
maintain  their  ability  to  use  the  band  for 
their  systems.  TopeJcs  argues  that,  if  we 
adopt  our  proposal,  we  at  least 
grandfather  existing  licrasees  in  the 
LMDS  rules  to  pennit  renewals  and 
modifications  and  to  ensure  their 
jHOtection  from  LMDS  interfereiu». 

55.  Of  the  remaining  issues,  some 
commenters  oppose  our  proposal  in  the 
Fourth  NPRM  that  both  the  28  GHz  band 
and  the  31  GHz  band  be  assigned  as  a 
single  block  in  an  LMDS  license.  For 
example,  the  Ad  Hoc  RTC  and  others 
request  that  the  31  GHz  Mock  be 
licensed  as  a  separate  unit  in  each 
LMDS  service  area.  Emc  ^  argues  that  as 
littie  as  150  megahertz  of  spectrum 
could  be  used  to  provide  a  viable 
service  using  digital  technology.  WCA 
argues  for  tluee  licenses  per  geographic 
area,  the  smallest  being  150  megahertz. 
These  commenters  argue  that  additional 
licenses  of  smaller  bandwidth  would 


provide  for  smaller  operators,  encouraos 
the  development  of  niche  nMzkats,  and 
promote  economical  services  similar  to 
those  in  narrower  bandwidth  licenses, 
partictilwly  in  rural  areas. 

56.  Some  commenters,  including 
M3ITC,  oppose  our  proposal  in  the 
Third  NPRM  to  license  LMDS  on  broad 
geographic  areas  based  on  the  Rand 
McNally  Commercial  and  M^ceting 
Guide  Basic  Trading  Areas  (BTAs).  They 
argue  thai  use  of  the  smaller 
dmignations  of  Metropolitan  Statistical 
Areas  (MSAs)  and  Rural  Service  Areas 
(RSAs)  would  provide  more  manageable 
territories  witltin  which  to  initiate 
service  and  be  mcne  affordable  for 
entrepreneurs. 

57.  CellularVision  and  other 
commentos  support  our  proposal  to 
permit  the  disaggregation  of  spectrum 
by  LMDS  licensees  and  to  permit  the 
geographic  partitioning  of  any  part  of  an 
LMDSJicense. 

58.  Many  comments  support  our 
request  for  comments  in  Um  Fourth 
NPRM  on  whether  to  temporarily 
restrict  eligibility  of  inciunbent  LECs 
and  cable  companies  that  seric  to  obtain 
LMDS  licoises  in  their  geographic 
service  areas.  CVTT  and  SkyG^>ttcs 
argue  that  LECs  and  cable  cooqMnies 
should  be  pomanendy  indigiUe  in 
order  to  ensure  that  smaller  companies 
enter  the  new  market  Othw  comments, 
including  WebCel.  advocate  restrictfons 
limited  to  those  ueas  in  which  LECs 
and  cable  companies  currantfy  qpente. 
Other  parties,  indoding  CellularVision, 
argue  that  we  should  impose  restricticms 
on  the  largest  LECs  and  cable  companies 
or  allow  incumbotts  to  hold  only  one 
LMDS  license.  Some  parties  oppose  our 
proposal  to  define  in-region  inciunbent 
LECs  or  cable  companies  based  on  a  20 
percent  population  threshold  and  to 
define  an  attributable  interert  to  be  an 
ownerriiip  interest  of  10  percent  Some 
parties,  including  Rio  Vision  and  other 
small  entities,  agree  that  the  restrictions 
could  end  when  competition  is 
sufficient  either  after  a  five-yeu  period 
or  under  a  test  established  by  the 
Commission. 

59.  Virtually  all  the  commento 
support  our  proposal  in  the  First  NPRM 
to  designate  a  new  LMDS  service  from 
the  existing  point-to-point  microwave 
common  carrier  tervice  to  a  local 
multipoint  distribution  service  that 
allows  non-common  carrier  service  as 
well  as  common  carriw  service. 
CellularVision,  MSITC,  and  other  smaU 
entities  seek  a  broad  service  definition 
that  allows  the  LMDS  provider  to 
choose  any  common  or  non-common 
carriw  service  within  the  twrhniral 
rules.  CellularVision  and  other 
commenters  oppose  our  proposal  to 
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apply  a  prasumption  that  a  service  is 
common  caitiage.  They  argue  that  the 
licensing  framework  should  be 
sufficiendy  open  and  flexible  to  allow 
the  business  judgments  of  licensees  to 
shape  the  nature  of  the  services  to  be 
offinred. 

80.  Some  comments,  including 
MSITC.  oppose  our  proposal  in  die 
Third  NPRM  to  impose  construction 
requirements  on  licensees  and  require 
service  to  be  available  to  a  minimum  of 
one-third  of  the  population  of  their 
geographic  areas  within  five  years  from 
the  date  of  license  grant,  and  to  two- 
thirds  of  the  population  within  ten  years 
from  the  date  of  the  grant  of  the  license. 
M3ITC  alternatively  argues  that  a  time 
limit  such  as  eight  years  would  be 
sufficient  to  claim  a  service  area,  after 
which  unserved  areas  should  be  opened 
for  licensing.  ComTech,  on  the  other 
hand,  supports  the  requirements  and 
requests  that  we  impose  a  Easter 
requirement  for  companies  that  acquire 
a  license  adjacent  to  their  existing 
service  area  to  ensure  against  anti- 
competitive behavior. 

61.  With  reqMct  to  the  technical  rules 
proposed  in  the  Third  NPRM, 
CellularVision,  Endgate,  and  other 
commenters  oppose  an  alternative 
proposal  to  establish  a  power  flux 
density  (PFD)  rather  than  require 
appliiants  to  coordinate  frequencies 
among  themselves  at  their  service  area 
boundaries.  They  argue  that  LMDS 
development  is  in  its  infancy  and  it 
would  be  difficult  to  determine  a  PFD 
standard  to  be  protective  of  all  LMDS 
system  designs.  CellularVision  opposes 
requiring  LMDS  operators  to  use  active 
power  control  aiMl  interlock  techniques 
in  their  systems,  which  it  contends  are 
unnecessary,  expensive,  and  will 
complicate  designs.  Next,  Endgate 
opposes  our  pro]}osal  to  restrict  the  use 
of  various  signal  polarizations  and 
require  orthogonally-polarized  signals 
as  unnecessary.  Further,  Endgate 
opposes  our  fwoposal  to  restrict  the 
imnrimiim  equivalent  isotropically 
radiated  power  (EIRP)  at  which  LMDS 
systems  operate  in  the  28  GHz  band  to 
a  -52  dBW/Hz.  It  opposes  any  limit  less 
than  -18  dBW/Hz  and  contends  that  the 
proposed  limit  will  not  provide 
covnage  to  justify  an  LMDS  systems 
economically.  CellularVision  ofiiers  a 
compromise  maximum  limit  of  -35 
dBW/Hz.  which  it  argues  is  sufficient  to 
meet  the  needs  of  LMDS  subscribers  and 
is  conducive  to  frequency  coordination. 
CellularVision  and  ComTech  also  argue 
that  our  proposal  to  adopt  a  frequency 
tolerance  standard  for  subscriber 
transceiver  equipment  would  be  too 
cosUy. 


C.  Competitive  Bidding  Issues 

62.  With  respect  to  competitive 
bidding  (para.  303  of  the  Order),  most 
commenters  supported  the 
Commission's  proposal  to  auction 
LMDS  spectrum.  MSITC,  however, 
disagreed  and  proposed  the  use  of 
lotteries,  expressing  a  concern  that 
small  businesses  may  lack  the  financial 
ability  to  participate  in  the  auction, 
particularly  in  the  major  markets.  It 
suggested  die  imposition  of  a  royalty  or 
other  fee  on  lottery  winners  to  generate 
revenue  in  lieu  of  auctions. 

63.  The  Commission's  proposal  to 
require  participants  in  LMDS  auctions 
to  tender  to  the  Commission  a 
substantial  upfront  payment  was 
generally  supported  (paras.  328-330  of 
the  Order),  but  CellularVision  and 
ComTech  objected  to  esteblishing  an 
upfront  payment  of  $0.02  per  MHz-pop 
for  the  largest  combination  of  MHz-pops 
a  bidder  anticipates  being  active  on  in 
any  single  round  of  bidding,  as  this 
would  yield  an  upfrx>nt  payment  of 
approximately  $20  million  for  a  BTA 
with  one  million  pops  and  an  upfront 
payment  of  approximately  $5  billion  for 
the  whole  Nation. 

64.  The  Commission  proposed 
adoption  of  the  transfer  disclosure 
requirements  contained  in  47  CFR 
§  1.2111(a)  for  all  LMDS  licenses 
obtained  through  the  competitive 
bidding  process.  CellularVision  agreed 
with  the  Commission's  proposal  not  to 
limit  transfers  and  assignments  of  LMDS 
licenses. 

65.  The  Commission  sought  comment 
on  the  best  way  to  promote 
opportunities  for  Inisinesses  owned  by 
minorities  and  women  in  light  of  the 
Supreme  Court's  decision  in  Adarand 

■  Constructors  v.  Pe/ia,  which  held  that 
federal  race-based  programs  are  subject 
to  strict  scrutiny.  Commenters  were  also 
asked  to  document  discrimination 
against  such  businesses.  Rio  Vision 
argued  that  the  Commission  should 
develop  special  provisions  to  provide 
designated  entities  with  realistic 
opportunities  to  participate  in  the 
auction  process,  but  RioVision  and 
other  commenters  failed  to  supply 
evidence  of  discrimination  against  such 
businesses  (paras.  344-346  of  the 
Order). 

66.  The  Commission's  proposal  to 
establish  a  small  business  definition  for 
LMDS  and  adopt  installment  payments 
for  small  businesses  bidding  for  (AIDS 
licenses  met  with  general  approval  from 
commenters.  However,  CellularVision 
recommended  that  the  Commission 
establish  a  higher  limit  on  average 
annual  gross  revenues  in  its  definition 
of  small  business,  arguing  that  the 


proposed  limit  of  $40  million  in  average 
annual  gross  revenues  was  too  low  to 
help  small  businesses.  The 
Commission's  request  for  comment  on 
the  related  issue  of  reduced  upfix)nt 
payments  for  small  businesses  yielded 
comments  from  CellularVision  and 
Emc^  in  favor  of  reduced  upfrtmt 
payments  for  these  entities  (paras.  344— 
345  of  the  Order). 

67.  The  Commission's  proposal  to 
make  the  unjust  enrichment  provisions 
adopted  in  the  Competitive  Bidding 
Second  Report  and  Order  applicable  to 
installment  payments  by  small  business 
applicants  (paras.  344-345  of  the  Order) 
received  general  support,  although 
CellularVision  argued  against 
restrictions  after  the  seventh  year  of  the 
license  term.  ComTech  lAged  the 
Commission  to  adopt  transfer  rules 
which  would  relieve  the  transferor  of 
any  regulatory  or  other  burdens 
associated  with  the  newly  created 
license.  The  Commission's  proposal  to 
make  available  a  bidding  credit  of  25 
percent  for  small  businesses  and  the 
corresponding  imposition  of  a  payment 
requirement  on  transfers  of  such 
licenses  to  entities  that  are  not  small 
businesses  was  supported  by 
commenters  M3rrc,  Emc^,  and 
CellularVision,  the  latter  encouraging 
the  Commission  to  consider  other 
regulatory  measures,  including  a  small 
business  bidding  credit  higher  than  25 
percent,  (para.  355  of  the  Order). 

in.  Description  and  Estimate  of  Small 
Entities  Subject  to  Rules 

68.  The  service  regulations  we  adopt 
to  implement  LMDS  would  apply  to  all 
entities  seeking  an  LMDS  license, 
including  small  entities.  In  addition,  the 
in-region,  temporary  eligibility 
restrictions  we  adopt  would  apply  to 
qualifying  LECs  and  cable  companies. 
Finally,  the  ndes  we  adopt  to  designate 
additional  spectnmi  for  LMDS  in  the 
31.0-31.3  GHz  band  would  apply  to  all 
entities  providing  incumbent  services 
under  existing  rules  for  31  GHz  services. 
We  consider  these  three  groups  of 
affected  entities  separately  below. 

A.  Estimates  of  Potential  Applicants  of 
LMDS 

69.  SBA  has  developed  definitions 
applicable  to  radiotelephone  companies 
and  to  pay  television  services.  We  are 
using  these  definitions  that  SBA  has 
developed  because  these  categories 
approximate  most  closely  the  services 
that  may  be  provided  by  LMDS 
licensees.  The  definition  of 
radiotelephone  companies  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.  (13  CFR  §  121.201,  Standard 


Industrial  Classification  (SIC)  4812.) 
The  definition  of  a  pay  television 
service  is  one  which  has  Annual  receipts 
of  $11  million  or  less.  (SIC  4841) 

70.  The  size  data  provided  by  SBA  do 
not  enable  us  to  make  an  accurate 
estimate  of  the  number  of 
telecommunications  providers  which 
are  small  entities  because  it  comhines 
all  radiotelephone  companies  with  500 
or  more  employees.  We  therefore  use 
the  1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  infonnation 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  Likewise,  the  size  data 
provided  by  SBA  do  not  enable  us  to 
make  a  meaningful  estimate  of  the 
number  of  c^le  and  pay  television 
providers  which  are  small  entities 
because  it  combines  all  such  providers 
with  revenues  of  $11  million  nr  less.  We 
therefore  use  the  1992  Census  of 
Transportation,  Communications,  and 
Utilities  (Table  2D),  conducted  by  the 
Bureau  of  the  Census,  which  is  the  most 
recent  information  available.  This 
dociunent  shows  that  only  36  of  1,788 
firms  providing  cable  and  pay  television 
service  have  a  revenue  of  greater  than 
$10  million.  Therefore,  the  majority  of 
LMDS  entities  to  provide  video 
distribution  and  telecommunications 
services  may  be  small  businesses  under 
SBA's  definition. 

71 .  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  LMDS  licensees,  which  is 
a  new  service  being  licensed  in  the 
Order.  The  RFA  amendments  wrere  not 
in  effect  until  shordy  before  the  Fourth 
NPRM  was  released,  and  no  data  has 
been  received  establishing  the  number 
of  small  businesses  associated  with 
LMDS.  Howevw,  in  the  ThirdNPRMvn 
proposed  to  auction  the  nectium  for 
assignment  and  requested  information 
regarding  the  potential  number  of  small 
lousinesses  interested  in  obtaining 
LMDS  spectrum.  In  order  to  determine 
their  eligibility  for  special  provisioiu 
such  as  bidding  credita  and  installment 
payments  to  facilitate  participation  of 
small  entities  in  the  auction  process.  In 
the  Order  we  adopt  criteria  for  defining 
small  businesses  for  purposes  of 
deteimining  such  eligibility.  We  will 
use  this  definition  for  estimating  the 
potential  number  of  entities  applying  for 
auctionable  spectrum  that  are  small 
businesses. 

72.  As  discussed  in  Section  ILD.2.e.  of 
the  Order,  we  adopt  criteria  for  defining 
small  businesses  and  other  eligible 
entities  for  purposes  of  defining 


eligibility  for  bidding  credits  and 
installment  payments.  We  define  a 
small  business  as  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
not  exceeding  $40  million  for  the  three 
preceding  years  (paras.  345  and  348  of 
the  Order).  Additionally,  bidding  credits 
and  installment  paymenta  are  available 
to  applicanta  that,  together  with 
affiliates  and  controlLng  principals, 
have  average  gross  revenues  for  the 
three  preceding  years  of  more  than  $40 
million  but  not  more  than  $75  million 
(paras.  349  and  358  of  the  Ordw). 

'  73.  SBREFA  was  not  in  efisct  until  the 
record  in  the  Third  NPRM  dosed,  ahd 
we  did  not  seek  comment  on  the     ; 
potential  immber  of  prospective 
applicants  for  LMDS  that  might  qualify 
as  small  businesses.  Therefore,  wa  are 
unable  to  predict  accurately  the  nuijiber 
of  applicanta  for  LMDS  that  wotdd  ^t 
the  definition  of  a  small  business  fojr 
con^wtitive  bidding  purposes.  Howtover, 
using  the  definition  of  small  business 
we  adopted  for  auction  eligibility,  n^ 
can  estimate  the  niunber  of  appBcaita 
that  are  small  businesses  by  tnmit^inkng 
the  number  of  ^plicanta  in  similar  [ 
sovices  that  quaUfied  as  small 
businesses.  For  example,  MDS 
authorizes  non-common  carrier  seryices 
similar  to  what  may  be  developed 
through  LMDS.  The  MDS  rules  provide 
a  similar  definition  of  a  small  business 
as  an  entity  that,  together  with  ita 
affiliates,  has  aimual  gross  revenues  for 
the  three  preceding  years  not  in  excess 
of  $40  million.  A  total  of  154 
applications  were  received  in  the  MDS 
auction,  of  which  141.  or  92  pocent, 
qualified  as  small  businesses. 

74.  We  plan  to  issue  2  licenses  for 
each  of  the  492  BTAs,  excluding  Neiw 
York,  that  are  the  geographic  basis  for 
licensing  LMDS.  Thus.  984  licenses  will 
be  made  available  for  authorization  in 
the  LMDS  auction.  Inasmuch  as  92 
percent  of  the  applications  were 
received  in  the  MDS  auction  were  from 
entities  qualifying  as  small  ^businesses, 
we  anticipate  receiving  at  least  the  same 
'from  LMDS  applicanta  interested  in 
providing  non-common  carrier  services. 

75.  There  is  only  one  company. 
CellularVision,  that  is  currendy 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  reoeipta,  we 
assiune  that  CellularVision  is  a  small 
business  under  both  tha  SBA  definition 
and  our  proposed  auction  rriles. 


B.  Estimates  of  LECs  and  Cable 
Companies  Ineligible  Under  the 
Temporary,  In-Region  Eligibility 
Restriction 

1.  Local  Exchange  Carriers 

76.  Neither  the  Ccnnmission  nor  the 
SBA  has  developed  a  definition  for 
small  providers  of  local  exchange 
sovices  (LECs).  The  closest  applicable 
defiiution  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  (13  CFR  §  121.201,  SIC 
4813)  The  most  reliable  source  of 
information  regarding  the  number  of 
LECs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
WoHaheet  According  to  our  most 
recent  data.  1.347  companies  reported 
that  they  vnre  engaged  in  the  jKovision 
of  local  exchange  swices.  Although  it 
seems  cratain  that  some  of  these  carriers 
are  not  independendy  owned  and 
opwated,  or  have  moce  than  1.500 
emplojrees.  we  are  unable  at  ^is  time  to 
estimate  with  greater  precision  the 
nund)er  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definiticm.  Consequendy.  wre  estimate 
that  diere  are  few»  than  1.347  small 
incumbent  LECs. 

77.  Because  the  small  innunbent 
LECs  subject  to  these  rules  are  eithn 
dominant  in  their  field  of  operations  or 
are  not  independendy  owned  and 
operated,  consistent  with  our  prior 
practice,  they  are  excluded  from  the 
definition  of  "small  entity"  and  "small 
business  concerns."  Accordingly,  our 
use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for 
r^ulatory  flexibility  analjrsis  purposes, 
we  will  consider  snoall  incumbent  LECs 
within  this  analysis  and  use  the  term 
"small  fnnimbent  LECs"  to  refsr  to  any 
iiununbait  LECs  that  arguabfy  might  ba 
defined  by  SBA  as  "sm^  business 
concerns." 

2.  Cable  Services  or  Systems 

78.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  revenae  annually. 
(13  CFR  §  121.201,  SIC  4841)  This 
definition  includes  cable  systems 
opwators,  closed  drcnit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systenu,  satellite  master  antaoiu 
systems  and  subscription  television 
services.  Aooording  to  the  Census 
Bureau,  than  were  1,788  total  cable  and 
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other  pay  television  services  and  1,423 
have  Sll  million  or  less  in  revenue. 

79.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
Rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  (47  CFR  §  76.901(e))  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
system  operators  at  the  end  of  1995. 
Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  we  estimate 
that  there  are  fewer  than  1,439  small 
entity  cable  system  operators. 

80.  The  Commimications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fiewer 
than  1  {>ercent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an^perator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annnal  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
1ms  totals  1,450.  We  do  not  request  nor 
do  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act 

81.  We  find  that  the  definition  of 
small  entities  developed  by  SBA 
includes  categories  of  services  that  are 
not  included  in  LMDS,  such  as  satellite 
master  antenna  systems.  Thus,  the 
estimated  figure  that  1.423  cable 
systems  are  small  businesses  that  would 
bie  affected  by  our  rule  would  be  an 
overstatement  There  is  no  other 
definition  for  us  to  use,  since  none  has 
been  developed  for  cable  systems 
limited  to  LMDS-type  services. 
Moreover,  there  is  no  harm  in  reljring  on 
the  SBA  number,  which  overestimates 
rather  than  underestimates  potential 
cable  systems  that  might  be  affected. 


C.  Estimates  of  Incumbent  Services  in  31 
GHz  Band 

82.  We  proposed  in  the  Fourth  NPRM 
to  designate  the  31  CHz  band  for  LMDS, 
on  a  primary  protected  basis,  and 
requested  comment  on  how  to 
accommodate  incumbent  licensees, 
which  are  not  protected  from  harmful 
interference  imder  their  licenses.  In  the 
IRFA,  we  estimated  the  number  of  small 
entities  to  which  the  proposed  rule 
would  apply  based  on  the  number  of 
incimibent  licensees  in  the  31  CHz  band 
that  are  governmental  entities.  We 
stated  there  are  27  incumbent  licensees 
and  that  a  total  of  25  or  26  are  small 
entities.  Our  adjustment  was  based  on 
the  requirement  that  we  estimate  the 
number  of  governmental  entities  with 
populations  of  less  than  50,000  that 
would  be  affected  by  our  new  rules.  (See 
5  U.S.C.  §601(5).)  We  then  applied  the 
Census  Bureau  ratio  that  96  percent  of 
all  counties,  cities,  and  towns  in  the 
Nation  have  populations  of  fewer  than 
50,000.  We  requested  comment  in  the 
IRFA  on  the  number  of  small  entities 
significantly  impacted  by  our  proposed 
designation  of  31  GHz  for  LMDS. 

83.  We  address  SBA's  comments  in 
paras.  44-46  of  the  Order,  where  we 
agree  that  we  did  not  reflect  the  correct 
number  of  total  licensees  in  the  31  GHz 
band.  We  consider  the  lists  of  licensees 
and  users  submitted  by  Sunnyvale  and 
Sierra,  which  we  find  include 
duplicates  and  several  users  that  are  not 
licensed.  Based  on  a  review  of  our 
database,  we  found  there  are  a  total  of 
86  licensees  for  31  GHz  services  under 
the  current  rules.  We  found  that 
licensees  ML  into  three  categories  of 
services,  as  follows:  (1)  Governmental 
entities  using  the  band  primarily  for 
traffic  control  systems;  (2)  cellular  and 
other  communications  companies 
providing  LTTS;  and  (3)  private 
business  users. 

84.  Of  the  total  licensees,  59  licensees 
are  LTTS  licensees,  8  are  private 
business  users,  and  19  are  governmental 
entities.  Of  the  19  governmental  entities, 
14  are  municipalities  and  the  remainder 
are  counties  or  states.  The  cities  appear 
small  in  size,  except  for  the  Qties  of 
Charlotte,  San  Diego,  and  Topeka.  Tbua. 
the  correct  number  of  small 
governmental  entities  that  are  licensees 
in  the  31  CHz  services  should  be  11  or 
less,  rather  than  the  26  or  27  we  stated 
in  the  IRFA.  As  for  the  entire  number  of 
licensees  that  qualify  as  small  entities, 
we  cannot  determine  from  the 
remaining  59  LTTS  licensees  or  8 
private  business  licensees  which  are 
small.  Many  of  the  LTTS  licensees  are 
not  small,  such  as  MCI  or  Bell  Atlantic 
New  Jersey.  Inc.  Nevertheless,  to  ensure 


that  no  small  interests  are  overlooked. 
we  will  assume  that  most  of  these  are 
small  licensees  and,  together  with  the 
11  small  governmental  entities,  will 
consider  at  least  50  of  all  86  licensees 
to  be  small  entities. 

IV.  Summary  of  Projected  Reportiiig, 
Recordkeeping,  and  Other  Compliance 
Requirements 

85.  The  Order  adopts  a  number  of 
rules  that  will  entail  reporting, 
recordkeeping,  and  third  party 
consultation.  We  find  that  these 
requirements  are  the  minimum  needed 
to  ensure  the  integrity  and  efficiency  of 
LMDS  licensing  and  serve  the  public 
interest,  as  reflected  in  this  record. 

86.  In  designating  the  31  GHz  band  for 
LMDS,  we  adopt  in  the  Order  a  band- 
sharing  plan  that  designates  the  two 
outer  75  megahertz  segments  for  non- 
LTTS  incumbent  licensees  to  be 
protected  from  harmful  interference 
from  LMDS.  We  adopt  technical  rules  . 
that  require  LMDS  licensees  to 
coordinate  fi^quencies  with  incumbent 
licensees.  We  adopt  a  procedure  to 
allow  non-LTTS  inciimbent  licensees  in 
the  middle  150  megahertz  segment  that 
is  not  protected  to  relocate  to  the  outer 
segments  within  15  days  after  the 
effective  date  of  the  Order  and  to  file  an 
application  to  modify  their  licenses  to 
reflect  the  new  frequencies  (paras.  91- 
92  of  the  Order).  Relocation  and 
protection  are  accorded  to  all 
incumbents  except  LTTS,  which  are 
temporary  services  that  operate  on  a 
secondary  basis  and  in  any  band,  so  that 
the  protections  would  not  benefit  them. 
Many  of  the  non-LTTS  incimibent 
licensees  are  small  entities.  We  find  that 
the  relocation  and  coordination  process 
we  have  established  does  not  impose 
imdue  cost  burdens  and  we  believe  it  is 
administratively  manageable.  Moreover, 
we  have  foimd  that  while  relocation  of 
such  incumbents  to  adjacent  bands  will 
involve  some  costs  for  adjusting 
equipment,  we  do  not  expect  at  this 
time  that  such  costs  will  impose  an 
imdue  burden  on  small  incimibents. 

87.  We  limit  the  eligibility  of 
incumbent  LECs  and  cable  companies  to 
hold  the  larger  license  of  1.150 
megahertz  in  each  BTA  for  LMDS.  They 
are  barred  (for  a  period  of  three  years 
from  the  effiective  date  of  LMDS  rules) 
from  holding  an  attributable  interest  is 
such  a  license  in  the  service  area  in 
which  they  operate.  We  adopt  rules 
similar  to  the  CMRS  spectrum  cap  that 
defines  in-region  if  10  percent  or  more 
of  the  population  of  the  BTA  is  within 
the  applicant's  service  area.  We  adopt 
attribution  rules  that  apply  when  an 
ownership  interest  is  at  least  20  percent 
However,  we  pemxit  incumbent  LECs 


and  cable  companies  to  participate  fiiUy 
in  the  auction  of  any  in-region  license, 
so  long  as  they  come  into  compliance 
after  conclusion  of  the  auction.  We 
require  such  LMDS  licensees  to  divest 
overlapping  ownership  interests  by 
sailing  their  existing  system  or  by 
partitioning  within  90  days  after  the 
grant  of  their  license.  We  find  that  these 
requirements  should  not  affect  many 
small  mtities.  which  are  not  likely  to  be 
incumbents  LBC»  or  cable  companies. 
These  requirements  may  also  create 
opportunities  for  small  businesses  who 
wish  to  bid  for  LMDS  licenses  and 
compete  in  the  LMDS  market 

88.  We  adopt  a  nimiber  of  service 
rules  to  initiate  LMDS  under  procedures 
for  licensing  and  filing  applications, 
conducting  operations,  and  establishing 
technical  parameters.  Applicants  are 
required  to  submit  a  completed  FOC 
Form  175.  Auction  wiimers  are  required 
to  file  a  completed  FOC  Form  600.  All 
applications  ue  submitted  for  30-day 
public  notice  and  applicants  are 
reqiiired  to  keep  FOC  Form  600  up-to- 
date  concerning  all  of  the  foreign 
ownership  information  requested  on  the 
form.  Licensees  may  change  status 
between  conunon  carriage  and  non- 
common  carriage  or  add  an  additional 
status  to  conduct  both  operations  upon 
notification  to  the  Commission  that  does 
not  reqiiire  prior  approval.  However, 
common  carriers  discontinuing  or 
reducing  operations  must  adhere  to 
statutory  notification  requirements 
imposed  in  Part  63  of  the  Commission's 
Rules. 

89.  We  adopt  limited  technical 
regulations.  We  impose  a  coordination 
process  on  each  LMDS  liceiwee  prior  to 
initiating  sovica  in  the  27.S-28.35  GHz 
band  in  wdiich  eech  adjacent  LMDS 
licensee  and  each  potentially-aSBCted, 
adjacmt-channel  FSS  licoisee  must 
provide  values  for  the  appropriate 
operational  parameters.  Coordinating 
parties  must  supply  information  related 
to  their  channelization  and  frequency 
plan,  receiver  parameters,  and  system 
geometry.  Coordination  between 
adjacent  LMDS  systems  need  only 
encompass  hubs  located  within  20 
kilometers  of  BTA  boundaries.  We 
would  resolve  any  conflicts  between 
licoosees.  LMDS  licensees  in  the  two 
outer  segments  of  the  31  GHz  band  also 
must  coordinate  with  non-LTTS 
inciunbent  licensees  to  protect  those 
licensees  from  harmful  intafacence.  In 
some  cases,  the  services  of  persons  with 
technical  or  engineering  expertise  may 
be  required  to  assist  with  the 
coordination  information. 

90.  We  are  directed  by  Section 
309(j)(4)(E)  of  the  Communications  Act 
to  "require  such  transfer  disclosures  and 


anti-trafficldng  restrictions  and  payment 
schedules  as  ouy  be  necessary  to 
prevent  unjust  enrichment  as  a  result  of 
the  methods  employed  to  issue  licenses 
and  permits."  The  Commission  adopted 
safeguards  designed  to  ensure  that  the 
requiranents  of  this  section  are 
satisfied,  including  a  transfer  disdosiue 
requiremmts  for  licenses  obtained 
through  the  competitive  bidding  process 
for  LMDS.  An  ^plicant  seeking 
approval  for  a  transfer  of  control  or 
assignment  of  a  license  within  three 
years  of  receiving  a  new  license  through 
competitive  bidding  procedures  must, 
together  with  its  application  for  transfer 
of  control  or  assignment,  file  with  the 
Commission  a  statement  inrfiraring  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  virith  the  Commission  the 
associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  dociunents  disclosing  the  total 
consideration  that  the  appUcant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license. 

91.  With  respect  to  small  businesses, 
we  have  adopted  unjiut  enridqpent 
provisions  to  deter  speciidation  and 
participation  in  the  licensing  process  by 
those  who  do  not  intend  to  oBer  service 
to  the  public,  or  who  intend  to  use  the 
competitive  bidding  process  to  obtain  a 
license  at  a  lower  cost  than  they  would 
otherwise  have  to  pay  and  to  later  sell 

it  at  a  profit,  and  to  ensure  that  large 
businmses  do  not  become  the 
imintended  beneficiaries  of  measures 
meant  to  help  small  firms.  SmaU 
business  licensees  ■«*inng  to  transfer 
their  licenses  to  entities  which  do  not 
qualify  as  small  businesses,  or  entities 
with  more  than  $40  million  but  not 
more  than  $75  million  in  average  gross 
revenues  fior  the  three  preceding  years 
that  seek  to  transfiBr  their  licenses  to 
larger  entities,  as  a  condition  of 
approval  of  the  transfier.  must  remit  to 
the  government  a  payment  equal  to  a 
portion  of  the  total  value  of  the  benefit 
canSamd  by  the  government 

V.  Significant  AUeniatives  to  Proposed 
Knlaa  Which  Minimise  Signifioant 
Econoinic  Tmpaft  on  *wall  KwHt^^if  and 
Accomplish  Stated  ObyBctiTeB 

92.  We  modify  a  ntunber  of  our 
proposals  in  the  Third  NPRM  and 
Fourth  NPAM  to  minimize  any 
significant  economic  impact  on  small 
entities  ccmsistent  with  the  objectives  of 
the  Order  based  on  the  comments  we 
have  received  in  this  proceeding. 

A.  Alternatives  To  Minimize  Impact  of 
Redesignation  of  31  GHz  for  LMDS 

93.  Specifically,  we  decided  that 
LMDS  needed  the  additional  300 


m^ahartz  of  spectrum  at  31  GHz  in 
order  to  obtain  the  1  gigahertz  of 
unenciunbered  spectrum  for  broadband 
services  and  sufficient  spectnun  to 
experiment  with  services  and 
technology  that  competes  with 
telephone  and  cable  operators.  We  deny 
reqiiests  from  CellularVision  and  other 
commenters  to  consider  an  alternative 
allocation  to  spectrum  below  27.5  GHz 
or  the  request  from  ICE-G  to  consider 
allocation  to  the  40  GHz  band.  We 
considered  these  matters  in  the  First 
Report  and  Order  and  their  availability 
has  not  changed  since  then. 

94.  Among  the  alternatives,  we  decide 
that  co-existence  of  incumbent  31  GHz 
licensees  with  LMDS  would  not  be 
possible  because  inciuabents  would  be 
reduced  to  a  secondary  status  if  LMDS 
were  accorded  primary  protected  status 
and  the  interference  firom  LMDS  would 
render  such  swvices  useless.  We  agree 
with  CellularVision  that  incumbents 
could  lease  or  otherwise  arrange  to 
continue  to  use  redesignated  ^Mctrum, 
but  find  that  incumbents  caimot  rely  on 
these  arrangements  as  a  reasonable 
alternative  to  niinimi»a  the  impact  We 
also  decide  that  movement  to  another 
band  such  as  23  GHz  that  provides 
protection  for  incumbent  services  is  not 
foasible  because  of  the  major  costs  to 
incumbmts  to  modify  or  replace 
equipment 

95.  We  decide  that  the  plans 
sulmiitted  by  CellularVision  and  Sierra 
to  share  the  31  GHz  band  establish  a 
frameworii  for  us  to  reach  a  compromise 
based  on  the  needs  of  both  LMDS  and 
31  GHz  proponents  and  adopt  an 
outcome  that  is  more  equitable  and 
balanced.  We  decide  to  segment  the  300 
megahertz  for  est^lishing  protections 
based  on  the  enumerations  used  by 
Siena.  Under  this  plan,  the  middle  150 
megahertz  is  designated  for  LMDS  on  a 
primary  protected  basis  and  incumbent 
licensees  are  not  granted  protection 
from  harmful  interference.  At  each  end 
of  the  band,  a  segment  of  75  megahertz 
each  is  designated  fior  protection  of  non- 
LTTS  incundMnt  licensees  from  LMDS 
to  enable  them  to  continue  existing 
operations.  We  decide  that  the  plan  of 
CellularVision  to  increase  the  middle 
segment  to  250  megahertz  on  a  primary 
protected  basis  and  leave  innimhwnts 
protected  in  only  25  megahertz  at  each 
end  would  not  accommodate  traffic 
signal  technology  at  intersections  and 
wrould  be  too  costiy.  We  decide  that 
LMDS  requires  no  more  than  150 
megahertz  of  unenciunbered  spectrum 
in  &e  middle. 

96.  We  do  not  adopt  Sierra's 
limitations  on  LMDS  use  or  access  of 
the  entire  31  GHz  band.  We  agree  with 
CellularVision  and  other  comments  that 
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the  benefits  to  according  LMDS  access 
to  the  entire  band  and  to  allowing  the 
full  array  of  LMDS  services  can  be 
achieved  while  according  the 

Erotections  that  non-LTTS  incumbent 
censees  need  to  continue  their 
operations.  Thus,  we  accord  LMDS  a 
protected  status  throughout  the  band, 
but  require  LMDS  in  return  to  protect 
non-LTTS  existing  services  in  the  outer 
segments.  We  do  not  agree  with 
CellularVision  that  incumbents  should 
be  excluded  altogether  from  the  middle 
segment,  inasmuch  as  LMDS  has 
primary  status  there  and  is  protected 
from  harmful  interference  there. 

97.  To  accommodate  incxunbents.  we 
permit  them  to  relocate  to  the  outer 
segments  and  adopt  a  procediue  that 
requires  them  to  file  an  application  to 
modify  dieir  licenses  within  15  days 
after  the  rules  adopted  in  the  Order  take 
effect,  if  they  choose  to  relocate.  Under 
our  current  rules,  any  31  GHz  licensee 
filing  a  modification  application  in 
accordance  with  the  Order  will  be  able 
to  implement  license  changes  any  time 
during  the  18-month  period  after  the 
Commission  grants  the  modification. 
Moreover,  because  the  incumbents  are 
not  authorized  to  provide  service  on  a 
common  carriage  basis,  their 
modification  applications  are  not 
subject  to  the  public  notice  and  petition 
to  deny  requirements  of  section  101.37 
of  the  Commission's  Rules.  Thus, 
applications  for  modification  of  an 
incumbent's  license  under  the 
relocation  procedure  would  be 
expedited. 

98.  We  find  that  relocation  within  the 
band  gives  existing  31  GHz  licensees  a 
reasonable  opportunity  to  continue  their 
operations  with  a  minimum  of  expense 
and  disruption.  We  decide  not  to 
include  LTTS  licensees  for  protection  in 
the  outer  segments  nor  permit  them  to 
relocate,  but  to  leave  their  status 
unchanged  because  of  the  nature  of  their 
services.  These  decisions  are  discussed 
more  fully  at  paras.  85-93  of  the  Order. 

99.  We  decide  to  limit  the  band- 
sharing  plan  to  achieve  protections  for 
existing  31  GHz  non-LTTS  licensees  in 
order  to  minimize  the  impact  of  our 
objective  of  implementing  LMDS  in  31 
GHz  oh  existing  traffic  control  systems 
provided  by  small  municipalities  and 
other  governmental  entities. 
Commenters,  including  Palm  Springs, 
demonstrate  that  public  funds  have 
been  expended  that  would  be  wasted  if 
incumbents  were  not  protected  and  that 
these  systems  help  control  traffic  and  air 
pollution  in  furtherance  of  Federal 
goals.  However,  we  decide  not  to  allow 
niture  licensing  under  the  existing  rules 
and  to  limit  incumbent  licensees  to  their 
existing  operations.  We  carefully 


consider  the  advantages  and 
disadvantagee'of  future  growth  under 
such  rules,  and  conclude  that  it  would 
be  inconsistent  with  our  objective  to 
permit  the  licensing  of  LMDS  on  31  GHz 
in  order  to  meet  the  consumer  demand 
forlhose  telecommunications  and  video 
services  it  will  provide. 

100.  We  decide  to  fwrmit  incumbent 
licensees  to  renew  and  to  modify  their 
licenses  to  the  extent  they  are  not 
expanding  service.  As  a  result,  the  plans 
of  Palm  Springs  and  other  licensees  to 
expand  existing  operations  under 
ciurent  ndes  cannot  be  achieved.  The 
impact  on  small  entities  would  not  be 
extensive,  inasmuch  as  we  have  shown 
that  all  inciunbents  are  few  in  number 
and  engaged  in  short-range  services,  as 
compared  with  the  potential  harm  to 
LMDS  development  if  the  entire  31  GHz 
spectrum  were  not  available  and  was 
encumbered  by  changing,  incompatible, 
localized  services. 

101.  Because  we  do  not  permit  the 
licensing  of  new  31  GHz  services,  we 
find  the  dismissal  of  all  pending 
applications  to  be  consistent  with  our 
objective*  As  we  noted  in  para.  100  of 
the  Order,  we  have  concluded  that  it  is 
in  the  public  interest  to  dismiss  the 
pending  applications.  Moreover,  a 
review  of  our  database  indicates  that  all 
pending  applications  were  filed  after  the 
release  date  of  the  Fourth  NPRM  and  by 
new  applicants  not  cxirrently  licensed. 
Thus,  these  applicants  were  on  notice 
that  we  were  considering  a  change  in 
our  rules  for  the  31  GHz  band.  To  the 
extent  any  of  these  applicants  are  small 
entities,  the  impact  would  not  be 
considerable  because  they  have  not 
invested  fully  in  such  new  systems  and 
alternative  spectrum  or  options  to  gain 
access  to  31  GHz  is  available,  such  as 
leasing  from  LMDS  licensees. 

B.  Ahematives  To  Minimize  Impact  of 
LMDS  Service  Rules 

102.  To  accommodate  concerns 
expressed  by  Ad  Hoc  RTG  and  others 
about  our  proposal  to  license  LMDS  as 

a  single  block  of  the  28  GHz  and  31  GHz 
spectrum,  we  decided  to  auction  two 
licensees  of  different  sizes  for  each  BTA. 
We  considered  the  band-segmentation 
plan  we  adopted  for  protecting  non- 
LTTS  incumbent  licensees  in  31  GHz 
and  the  conunents  of  LMDS  proponents 
that  150  megahertz  is  viable  for  certain 
LMDS  services.  We  decide  to  issue  one 
license  for  1,150  megahertz,  consisting 
of  1 .000  megahertz  located  in  the  28 
GHz  band  and  150  megahertz  in  the 
middle  of  the  300  megahertz  located  in 
the  31  GHz  band.  We  also  will  issue  a 
smaller  license  for  150  megahertz 
consisting  of  the  two  75  megahertz 
segments  located  at  each  end  of  the  300 


megahertz  block  in  31  GHz.  The  small 
license  can  be  acquired  by  LMDS  to 
achieve  the  objectives  of  the  broadest 
spectnmi  for  its  experimentation,  or 
may  be  used  by  incumbent  licensees  to 
accommodate  their  needs  to  continue 
using  the  31  GHz  band  on  a  protected 
basis  or  by  small  entities  such  as  rural 
interests  to  develop  niche  markets  or 
provide  more  economical  narrower 
bandwidth  services.  We  have  decided  to 
establish  a  1.150  megahertz  license 
because  we  believe  that  a  large  block  of 
unencumbered  spectrum  will  provide 
LMDS  providers  with  an  opportunity  to 
compete  with  broadband  services  and 
develop  two-way  services. 

103.  We  decide  that  our  proposal  to 
license  LMDS  based  on  BTA  geographic 
service  areas  is  the  most  logical  area  for 
LMDS.  We  decline  to  use  the  smaller 
MSAs  and  RSAs  requested  by  M3ITC 
and  other  commenters  because  their 
areas  are  smaller  than  existing  video 
programming  and  telephony -service 
areas  and  their  use  might  result  in 
unnecessary  fragmentation  of  natural 
markets.  BTAs  ensure  that  the  wide 
array  of  LMDS  services  can  be  provided, 
afford  greater  economies  of  scale,  and 
vary  in  size  to  afford  building  blocks  for 
establishing  an  LMDS  system.  We  do 
not  restrict  the  nittnber  of  BTAs  a 
licensee  may  acquire  at  auction,  but  also 
point  out  that  the  varying  sizes  provide 
more  opporttmities  for  smaller 
businesses  to  enter  the  market. 

104.  We  decide  that  oiu-  proposal  for 
disaggregating  spectrum  and  allowing 
the  geographic  partitioning  of  an  LMDS 
licensed  area  would  benefit  small 
business  and  allow  some  areas,  such  as 
rural  areas,  to  be  served  more  readily 
(para.  145  of  the  Order). 

105.  We  agree  with  WebCel  and  other 
small  entities  to  adopt  our  proposal  to 
restrict  eligibility  of  incumbent  LECs 
and  cable  companies  and  decide  that 
they  may  not  acquire  the  larger  LMDS 
license  of  1,150  megahertz  in  their 
geographic  service  areas  for  three  years. 
We  find  that  such  firms  would  not  need 
the  small  license  for  unencumbered 
service  and  thus  would  not  have  the 
incentive  to  hobble  competition.  We  do 
not  adopt  the  request  of  SkyOptics  and 
CVTT  for  permanent  ineligibility  to 
protect  smaller  entities,  because  they 
can  bid  for  the  smaller  license  and  the 
3-year  period  may  be  sufficient  to  allow 
new  entrants  to  become  established.  We 
do  not  agree  with  conunenters  from  the 
rural  telephone  community  that  argue 
against  any  restrictions  on  LEC 
ownership  of  LMDS  licenses.  We  find 
our  restrictions  should  not  hinder 
LMDS  in  rural  areas,  because  they  do 
not  have  the  overlap  that  triggers  our 
restriction  and  they  can  acquire 


spectrum  from  an  LMDS  licensee 
through  contract  or  partitioning  and 
diiwggregation.  We  modify  oui  proposal 
to  define  in-region  incumbent  LECs  or 
cable  companies  to  reflect  the  same 
provisions  in  the  CMRS  spectrum  cap. 
This  ensures  consisteocy  in  our  rules  for 
wireless  services  for  ease  of  compliance 
and  efficiency. 

106.  In  adopting  application 
procedures  fcHr  LMDS,  we  agree  writh 
CellularVision  and  other  small  entities 
to  adopt  a  broad  service  definition  that 
aUows  the  LMDS  provider  to  provide 
any  fixed  microwave  service,  whedier 
ccmunon  or  non-conunon  carrier.  We 
expaiul  our  proposal  to  allow  an 
^plicant  at  licmsee  to  apply  lor  both 
common  and  non-common 
authcMization  in  the  same  license, 
depending  on  the  services  it  seeika  to 
provide.  We  clarify  the  effect  of  the 
Telecommunications  Act  of  1996  on  the 
nature  of  the  video  programming  and 
telecommunications  services  that  we 
originally  identified  as  potential 
services  in  LMDS  to  assist  applicants 
and  licensees  in  determining  the 
regulatory  status  to  govern  their 
operations.  We  agree  with  commenters 
to  not  apply  the  presumption  we 
proposed  to  treat  LMDS  as  common 
carriage. 

107.  By  authorizing  both  common  and 
non-conunon  carrier  service  in  a  tingle 
license,  we  eliminate  the  burden  in  our 
proposed  procedures  that  would  require 
a  licensee  to  submit  an  application 
whenever  it  sou^t  to  change  its 
services  between  common  and  non- 
common  carrier  services.  We  decide  this 
achieves  economies  in  the  licensing 
process,  ensures  the  flexibility  licensees 
need  to  provide  the  full  array  of  LMDS 
ofEerings.  and  promotes  the 
development  of  the  services  that  may 
compete  with  existing 
telecommunications  and  video 
programming  services.  To  ensure  that 
applicants  or  licmsees  are  in 
compliance  with  the  statutory 
requirements  imposed  on  common 
carriers  and  reflected  in  the  Part  101 
rules  that  govern  LMDS,  we  decide  to 
subject  all  LMDS  applications  to  the  30- 
day  public  notice  provisions  and  require 
all  qtpUcante  to  submit  information  in 
response  to  all  the  alien  ownoship 
eligibility  restrictions.  Consequently,  we 
can  rely  on  a  simplified  procedure  for 
licensees  to  notify  us  of  any  rhanga  in 
their  regulatory  status,  either  by 
changing  or  adding  common  carrier  or 
non-common  carrier  status,  through 
notification  by  application  after  die 
change  is  implemented,  unless  the 
change  results  in  the  impairment  of  a 
common  carrier  service  that  requires 
prior  approval  under  the  discontinuance 


nUes.  These  procedures  are  adopted  to 
ensure  implementation  of  LMDS  under 
a  simplified  format 

108.  For  the  technical  rules,  we  agree 
with  commenters  to  use  the  prior 
frequency  coordination  procedures 
rather  than  a  service  area  boundary  PFD 
limit,  which  could  stifle  technology  and 
inhibit  flexibility  in  system  design.  We 
decide  to  adopt  unifimn  polarization  to 
achieve  greater  system  efficiency.  We 
disagree  with  CelluI«Visi(Hi  and 
ComTech  that  adopting  a  frequency 
stability  standard  would  be  cosdy,  but 
find  that  it  aids  in  cootdinating  usage  to 
assist  the  rapid  devdi^ment  of  service. 

C.  Ahematives  To  Minixnize  Impact  of 
IMDS  Auction  Rules 

109.  We  decline  to  ad<^t  the  use  of 
lotteries  in  lieu  of  auctions.  We 
conclude  that  auctioning  LMDS  licenses 

would  further  the  rftmmnniniHnn* 

Act's  objectives:  first,  by  ^leeding  the 
development  and  d^loyment  of  this 
new  technology,  products  and  services 
to  the  public  with  minimal 
administrative  or  judicial  delay,  and 
encouraging  efficient  use  of  the 
spectrum;  second,  by  fostering 
economic  opportunity  and  the 
distribution  of  licenses  among  a  wide 
variety  of  applicants,  indudi^  small 
businesses;  and,  third,  by  oiaUing  the 
public  to  recover  a  portion  of  the  value 
of  the  pi^lic  spectrum.  Concerns 
regarding  small  businesses  having  the 
financial  ability  to  participate  in  LMDS 
auctions  are  addressed  by  the  special 
provisions  adopted  for  small  businesses. 
We  also  decline  to  adopt  Public 
Television's  suggestion  of  a  set-aside  of 
spectrum  for  educational  purposes. 

110.  We  adopt  a  luufiorm  upfront 
payment  for  all  applicants  for  LMDS 
auctions,  and  decide  not  to  adopt  a 
reduced  down  payment  for  nnail 
businesses,  because  we  believe  that  this 
action  is  consistent  with  our  reason  Cor 
requiring  upfront  payments,  i.e.,  to  deter 
insincere  and  speculative  bidding  and 
to  ensure  that  bidders  have  the  fin^ncifll 
capacity  to  build  out  their  system.  We 
del^ate  authority  to  the  Wireless 
Telecommunications  Bureau  to 
determine  an  appropriate  calcidation  Cor 
the  upfront  payment,  which  the  Bureau 
will  announce  by  Public  Notice.  The 
Bureau  will  take  into  consideration 
CellidarVision's  and  ComTech's 
ol^ection  to  the  proposed  formula  of 
$0.02  per  MHz-pop  for  the  largest 
combination  of  MHz-pops  a  bidder 
anticipates  being  active  on  in  any  single 
rouiul  of  bidding. 

111.  Because  we  believe  the  record 
with  regard  to  past  discrimination, 
continuing  discrimination,  and  other 
significant  barriers  experienced  by 


minorities  and  wmnen  is  insufficient  to 
support  race-  and  gender-based 
competitive  bidding  provisions  under 
the  standards  of  judicial  review 
applicable  to  sudi  provisions,  we  do  not 
adopt  such  provisions.  Instead,  we 
adopt  race-  and  gender-neutral 
provisions  such  as  installment 
payments  and  bidding  credits  for  small 
businesses  in  order  to  provide  small 
businesses  with  an  opportunity  to 
obtain  LMDS  licenses.  Many  minority- 
and  wromeB-owned  entities  are  small 
businesses  and  will  dierefne  qualify  for 
these  same  special  provisions. 

112.  CelluurVision  recommended  a 
definiti(m  of  small  business  with  a 
ceiling  of  $100  mtmnw  in  anmn^i  grass 
revenues.  We  choose,  for  the  purpoaas 
of  LMDS  auctions,  to  define  a  small 
business  as  an  entity  that,  together  widi 
affiliates  and  controlling  {Hrincipals,  has 
avorago  gross  revalues  not  exceeding 
$40  millkm  for  the  three  i»eceding 
yean.  To  address  CellularVision's 
concerns,  we  also  adc^t  bidding  oedits 
and  installment  payments  for  LMDS 
applicants  that,  together  with  affiliates 
and  contndling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  more  dian  $40  million  but  not 
nuMe  than  $75  million,  as  elaborated  in 
paras.  346-348  of  the  Order. 

113.  Emc3  and  CellularVision 
proposed  a  small  business  bidding 
credit  of  25  percent  or  more.  The  rules 
adopted  in  the  Order  provide  a  25 
percent  bidding  credit  for  small 
business  applicams  in  the  LMDS 
auctions,  and  a  15  percent  bidding 
credit  for  entities  with  average  gross 
revenues  of  more  than  $40  million  but 
not  exceeding  $75  million.  Commentos 
who  advocated  higher  credits  offBred  no 
data  up<Mi  which  to  base  such  credits. 
We  also  decline  to  offer  a  bidding  credit 
to  commercial  entities  that  set  aside  part 
of  their  capacity  for  educational 
institutions  at  preferential  rates.  We  do 
not  believe  that  we  have  an  adequate 
record  regarding  the  legd  and  policy 
implications  of  such  credits. 


VL  Report  lol 

114.  We  will  sulanit  a  copy  of  this 
Final  R^ulatory  Flexibility  Analysis, 
along  with  the  Order,  in  a  report  to 
Congress  pursuant  to  5  U.S.C. 
S  801(aKlXA).  A  copy  of  Uiia  FRFA  will 
also  be  published  in  the  Federal 


115.  It  is  ordered  that  the  actions  of 
the  Commission  hwein  are  taken 
pursuant  to  sections  4(i),  257,  303(r), 
and  309(j)  of  the  Communications  Act  of 
1934, 47  U.S.C  §§  154(i),  257,  303(r). 
3O90). 
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116.  It  is  further  ordered  that  the 
Commission's  Rules  are  amended  as  set 
forth  in  Appendix  A.  efiiective  June  30, 
1997. 

117.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  of  the 
Memorandum  Opinion  and  Order  in 
Application  of  Hye  Crest  Management, 
Inc..  for  License  Authorization  in  the 
Point-to-Point  Microwave  Radio  Service 
in  27.5-29.5  GHz  Band  and  Request  for 
Waiver  of  the  Rules,  File  No.  10380-CF- 
P-68.  filed  by  the  University  of  Texas- 
Pan  American,  Rio  Vision  of  Texas,  Inc., 
the  City  of  Gustine,  California,  Video/ 
Phone  Systems,  Inc..  Northeast 
Wireless,  High  Band  Broadcasting 
Corporation,  FM  Video  Broadcasters, 
Western  Simra  Bancorp,  MS  Illinois 
Telecommunications  Corporation,  Perry 
W.  Haddon  as  President  of  GHz 
Equipment  Company;  Connecticut 
Home  Theater  Corporation,  Alliance 
Associates,  Stevan  A.  Bimbaum,  BMW 
Associates.  Joseph  B.  Buchwald.  Celltel 
Qunmunications  Corporation,  Linda 
Chester,  Thomas  F.  Clark,  the 
Committee  to  Promote  Competition  in 
the  Cable  Industry,  Arnold  Comblatt. 
CT  Communications  Corporation, 
Evanston  Transmission  Company,  Judy 
Feinberg,  Lawrence  Fraiberg.  Freedom 
Technologies,  Inc..  Rosalie  Y.  Goldberg. 
Harry  A.  Hall.  Lloyd  Haacoe,  L.D.H. 
International,  Inc.,  Paul  R.  Likins, 
William  Lonergan,  Herbert  S.  Meeker, 
James  L.  Melc^,  Frederick  Myers, 
Frederick  M.  Peyser,  PMJ  Securities, 
Inc.,  Robert  E.  La  Blaop  Associates.  Inc., 
Jeanne  P.  Robertson,  Sanford  Robertson, 
Robert  Rosenkranz,  R&R 
Teleconununications  Partners,  SCNY 
Commimications,  Inc.,  Seaview 
Telesystems  Partners,  Lewis  W.  Siegel, 
Michael  S.  Siegel.  Kim  Sloan,  SMC 
Associates,  Charles  D.  Snelling, 
Telecom  Investment  Corp., 
Telecommunications/Haddock 
Investors,  Video  Communications 
Corporation.  Diane  Wechsler,  and  Ivan 
Wolff  are  denied. 

118.  It  is  further  ordered  that  Local 
Multipoint  Distribution  Service 
licensees  shall  attach  appropriate  labels 
to  eveiy  subscriber  transceiver  antenna 
and  provide  notice  to  users  regarding 
the  potential  hazard  of  remaining  within 
the  Maximum  Permissible  Exposure 
separation  distance  of  these  high  gain 
antennas,  as  indicated  herein. 

119.  It  is  further  ordered  that, 
effective  upon  adoption  of  this  Order, 
applications  will  not  be  accepted  for 
filing  under  Part  101  of  the 
Commission's  Rules  either  for  new 
services  or  for  license  modifications  in 
the  31  GHz  band,  except  those  filed  by 
incumbent  city  licensees  and  private 
business  users  pursuant  to  the  terms  of 


this  Order,  and  that  all  such 
applications  for  license  modifications 
shall  be  filed  no  later  than  15  days 
following  the  effective  date  of  this 
Order. 

120.  It  is  further  ordered  that  the 
applications  filed  for  authorization  to 
operate  under  the  existing  licensing 
rules  for  the  31,000-33.000  MHz  band 
and  pending  review  under  the  existing 
rules  shall  be  dismissed,  and  applicants 
that  submitted  filing  fees  with  the 
applications  shall  be  refunded. 

121.  It  is  further  ordered  that, 
pursuant  to  section  1.402(h)  of  the 
Commission's  Rules,  the  Chief.  Office  of 
Engineering  and  Technology,  shall 
select  a  panel  of  experts  to  review  the 
specific  technologies  set  forth  in  the 
pioneer  preference  request  that  was 
filed  by  the  Suite  12  Group,  on 
September  23, 1991,  as  amended  on 
November  19, 1991,  and  that  was 
accepted  and  placed  on  Public  Notice 
on  December  16, 1991. 

122.  It  is  further  ordered  that, 
pursuant  to  Section  5(c)  of  the 
Communications  Act  of  1934,  the  Chief, 
Wireless  Telecommunications  Bureau, 
is  granted  delegated  authority  to 
implement  and  modify  auction 
procedures  in  the  Local  Multipoint 
Distribution  Service,  including  the 
general  design  and  timing  of  the 
auction;  the  number  and  grouping  of 
authorizations  to  be  offered  in  a 
particular  auction;  the  manner  of 
submitting  bids;  the  amount  of  bid 
increments;  activity  and  stopping  rules; 
and  application  and  payment 
requirements,  including  the  amount  of 
upfitint  payments:  and  to  announce 
such  procedures  by  Public  Notice. 

ListofSubiects 

47  CFR  Pait  1 

Administrative  practice  and 
procedure,  Enviroxunental  impact 
statements.  Radio,  Reporting  and 
recordkeeping  requirements. 
Telecommunications. 

47  CFR  Part  2 

Radio. 
47  CFR  Pait  74 

Radio. 
47  CFR  Pait  78 

Radio. 
47  CFR  Part  95 

Radio.     . 

47  CFR  Part  101 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 


Federal  Communicatioiu  Commission 
William  F.  Caton, 
Acting  Secretary 

Rule  Changes 

Parts  1,  2,  74,  78. 95,  and  101  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  151, 154.  303  and 
309()).  imless  otherwise  noted. 

2.  Section  1.1307  is  amended  by 
revising  the  section  heading  and  adding 
a  new  entry  at  the  end  of  Table  1  in 
paragraph  (b)(1)  as  follows: 

f1.1307    Actions  that  may  have  a 
significant  environmental  eflect,  for  which 
Environmental  Aisenmsnti  (EAs)  must  be 
preperad. 
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(b) 


Table  l.— Transmitters,  Facilities, 
AND  Operations  Subject  to  Rou- 
tine Environmental  Evaluation 


Service  (Title 

47  CFR  Rule 

Part) 


Evaluation  required  if: 


Local  Non-moltop  antennas.  Height 

Multipoint  Oi»-     above  ground  level  to  rad»- 
tritxition  Serv-      ^ion  center  <10  m  and 
ice  (subpart  L      power  >1640  W  EIRP. 
o(  part  101). 

f^ooKop  antennas:  Power  > 
1640  W  EIRP. 

LMOS  licensees  are  required 
to  attach  a  label  to  sut>- 
scriber  transceiver  antennas 
that  (1)  provides  adequate 
notice  regarding  potential 
radio  frequerxry  safety  haz- 
ards, e.g..  information  re- 
garding the  safe  minimum 
separation  distance  required 
twtween  users  arxj  trans- 
cerver  antennas;  and  (2)  ref- 
erences the  applicabie  FCC 
radk)  fraquerwy  emission 
guidsKrws  contained  in  FCC 
OST  BdMin  66,  2d  Edition. 

3.  Section  1.77  is  amended  by  revising 
paragraph  (i)  to  read  as  follows: 


§1.77 


Distributidn  Services  are  set  out  in  part 
101  of  this  chapter. 

4.  Section  1.2102  is  amended  by 
adding  paragraph  (a)(9)  as  follows: 

fl.2102    EUglMlltyofappllcelioneler 
tmiipsviiv 

(a)*  •  • 


(9)  Local  Multipoint  Distribution 
Service  (lAfDS)  (see  47  CFR  part  101). 

PART  2— FREQUB4CY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

5.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 


Aolfaofllly:  Sec  4. 302. 303,  and  307  (rfthe 
Communications  Act  of  1934,  as  amandad. 
47  U.S.C.  SectioDS  154,  302,  303  and  307, 
unless  otbatwiM  noted. 

6.  Section  2.106  is  amended  by 
revising  the  entries  for  27.5-29.5  CHz 
and  31.0-31.3  GHz  to  reed  as  follows: 


12.106   Table  efPfequancy 


Intemalional  table 

United  States  table 

FCC  use  designators 

Region  1— alioca- 

Region  2— eiloca- 
tionGHz 

(2) 

Regien  3— aNoca- 
tionGHz 

(3) 

Government 

Non-QovemmenI 

Rule  perKs) 
(6) 

Special-use  fre- 

tionQHz 

Allocalion  GHz 
(4) 

(1) 

AHocaBon  GHz 
(5) 

(7) 

• 

• 

f                    • 

• 

• 

* 

• 

27.5-29.5 

27.5-29.5 

RXEO 

FIXED-SAT- 
ELLITE (Earlh- 
to-apace) 

MOBILE 

■  ■  ^  ' 

27.5-29.5 

27.5-29.5 

FIXED 

FIXH>-SAT- 

ELLITE(E«1h- 

to^pece) 
MOBILE 

SATFI  LITE  COM- 
MUNICATIONS 
(25) 

RXED  MICRO- 
WAVE (101) 

• 

• 

• 

• 

• 

* 

• 

31.0-31.3 

31.0-31.3 

nXED 

MOBILE 

Standard  Fre- 
quency and 
Time  Signal- 

to-Eaith) 
Space  Research 

o04  BoD  Boo 

31.(V-31.3 
Standard  Fre- 
quency and 
TimeSign^ 
Satellite  (apece- 
lo^arth) 

886US211 

31.0-31.3 
FIXED  MOBILE 
Standard  Fre- 
quency and 
TmeSKpnal- 
gatsMle  (apece- 
t»£artt)) 

884  886US211 

FIXED  MICRO- 
WAVE (101) 

• 

• 

* 

• 

• 

• 

• 

(i)  Rules  governing  applications  for 
authorizations  in  the  Common  Carrier 
and  Private  Radio  terrestrial  microwave 
services  and  Local  Multipoint 


PART  74— EXPERMIENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

7.  The  authority  citation  for  Part  74 
continues  to  reed  as  folloKvs: 

Aatharity:  Sacs.  4. 303. 48  StaL  1066,  as 
amended.  1082.  as  amended;  47  U.S.C 
§§  154.  303,  SS4. 

f74JQC   CAwandedj 

8.  In  §  74.602.  paragraph  (h)  is 
removed  and  paragraphs  (i)  and  ())  are 
redesignated  as  paragraphs  (h)  and  (i). 

PART  78-CABLE  TELEVISION  RELAY 
SERVICE 

9.  The  authority  citation  for  Part  78 
continues  to  reed  as  follows: 

Aethority:  Sees.  2. 3, 4. 301. 303. 307, 308, 
308. 48  StaL.  at  amended.  1064, 1065. 1066, 
1061. 1082. 1083. 1084, 1085;  47  U.S.C  152. 
153. 154. 301.  303.  307.  306. 309. 

f7&18    [Amaodedg 

10.  In  §  78.18.  paragrai^  (aM5)  is 
mnoved  and  paragraphs  (a)(6)  tbiou^ 


(a)(8)  an  redesignated  as  paragraphs 
(aM5)  through  (a)(7). 

PART  96— PERSONAL  RADIO 
SERVICES 

11.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Aotkoriljr:  Sees.  4  ,  303, 48  StaL  1066, 
1082.  as  amended:  47  U.S.C  154,  303.    , 

s>6.1    |Aiiiantfed| 

12.  In  §  95.1,  paragraph  (b)  is  removed 
and  paragraph  (c)  is  redesignated  as  (b). 

PART  101— RXED  MCROWAVE 


common  carrier,  and  Local  Multipoint 
Distribution  Service  fixed,  microwave 
operations  that  require  transmitting 
fiMulities  on  land  or  in  specified  o&hore 
coastal  areas  within  the  omtinental 
shelf. 


13.  The  aithority  citation  for  Part  101 
continues  to  read  as  follows: 

Aethori^  47  U.S.C  §§  154,  303, 309(0. 
unlets  othnwise  noted. 

14.  Section  101.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


f  101.1    Scope  end  aulhoftty. 

(a)  The  purpose  of  the  rules  in  this 
part  is  to  prescribe  the  manner  in  which 
portions  of  the  radio  spectrum  nuy  be 
made  available  for  private  operational. 


15.  Section  101.3  is  amended  by 
revising  the  two  definitions  in 
alphabetical  order  to  read  as  follows: 

•  •        •        •        • 

Local  MuMpmnt  Distribation  Service 
Hub  StatioiL  A  fixed  point-to-point  or 
point-to-multipoint  radio  station  in  a 
Local  Multipoint  Distribution  Service 
System  that  provides  one-wray  or  two- 
way  communication  with  Local 
Midtipoint  Distribution  Service 
Subscriber  Stations. 

•  •        •        •        • 

Local  Multipoint  Distribution  Service 
System.  A  fixed  point-to-point  or  point- 
to-multipoint  radio  system  consisting  of 
Local  Multipoint  Distribution  Service 
Hub  Stations  and  their  associated  Local 
Multipoint  Distribution  Service 
Subsoiber  Stations. 
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16.  Section  101.5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows:  i 

flOI.5    Station authoriartion  raquirad. 

•  •        •        •        • 

(d)  For  stations  authorized  under 
subpart  H  (Private  Operational  Fixed 
Point-to-Point  Microwave  Service), 
subpart  I  (Common  Carrier  Fixed  Point- 
to-Point  Microwave  Service),  and 
subpart  L  of  thi^art  (Local  Multipoint 
Distribution  Service),  construction  of 
new  or  modified  stations  may  be 
initiated  prior  to  grant  of  an 
authorization.  As  a  condition  to 
commencing  construction  under  this 
paragraph  (d),  the  Commission  may.  at 
any  time  and  without  hearing  or  notice, 
prohibit  such  construction  for  any 
reason.  Any  construction  conducted 
under  this  paragraph  is  at  the 
applicant's  sole  risk. 

17.  Section  101.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1101.11    FUing  of  applications,  faaa,  and 
nuinbaf  oi  copies. 

(a)  Part  1  of  this  chapter  contains 
information  on  application  filing 
procedures  and  requirements  for  all 
services  authorized  imder  this  pari  All 
filings,  unless  they  are  filed 
electronically,  must  include  the  original 
application  plus  one  copy.  Instructions 
for  electronic  filing  will  be  provided  by 
public  notice. 

•  *        •        •        • 

18.  Section  101.15  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

flOI.IS    AppNcation  fonns  for  common 
carrier  flwd  stations. 

(a)  New  or  modified  facilities.  Except 
for  Local  Multipoint  Distribution 
Service  in  subpart  L  of  this  part,  FCC 
Form  415  must  be  submitted  and  a 
license  granted  for  each  station.  FCC 
Form  415  also  must  be  submitted  to 
amend  any  license  application,  to 
modify  any  license  pursuant  to 
§§  101.57(a)  and  101.59,  and  to  notify 
the  Commission  of  modifications  made 
pursuant  to  §  101.61.  Cancellation  of  a 
license  may  be  made  by  letter. 

19.  Section  101.19  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§101.19    Qansfai  application  raquirsmsnts. 

(a)  •  •  • 

(5)  Show  compliance  with  the  special 
requirements  applicable  to  each  radio 
service  and  make  all  special  showings 
that  may  be  applicable  (e.g.,  those 
required  by  §§  101.103(d),  101.701.  and 
101.1001  through  101.1015). 


20.  Section  101.21  is  amended  by 
revising  the  introductory  paragraph  and 
adding  a  new  paragraph  (g)  as  follows: 

S101.21    Technical  content  of  applications. 

Applications,  except  FCC  Form  175, 
must  contain  all  technical  information 
required  by  the  application  form  and 
any  additional  information  necessary  to 
fully  describe  the  proposed  facilities 
and  to  demonstrate  compliance  with  all 
technical  requirements  of  the  rules 
governing  the  radio  service  involved 
(see  subparts  C,  F,  G,  I,  J,  and  L  of  this 
part,  as  appropriate).  The  following 
paragraphs  describe  a  number  of 
technical  requirements. 

•  *        •        •        • 

(g)  Each  application  in  the  Local 
Multipoint  Distribution  Service  must 
contain  all  technical  information 
required  by  FCC  Form  600  and  any 
other  applicable  form  or  associated 
Public  Notices  and  by  any  applicable 
rules  in  this  part. 

21.  Section  101.29  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  101.29    Amendment  of  pending 
applications. 

(a)  Any  pending  application  may  be 
amended  as  a  matter  of  right  if  the 
application  has  not  been  designated  for 
hearing,  or  for  comparative  evaluation 
pursuant  to  §  101.51,  or  for  the  random 
selection  process,  or  is  not  subject  to  the 
competitive  bidding  process,  provided, 
however,  that  the  amendments  must 
comply  with  the  provisions  of  §  101.41 
as  appropriate. 

22.  Section  101.35  is  amended  by 
adding  new  paragraph  (e)  as  follows: 

f  101 .35    Preliminary  processing  of 
applications. 

•  ••••- 

(e)  Competitive  bidding  applications 
will  be  processed  pursuant  to  part  1, 
subpart  Q,  of  this  chapter  and  subpart 
M  of  this  part. 

23.  Section  101.37  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3).  and 
(a)(5)  and  adding  new  paragraph  (e)  to 
read  as  follows: 

f  101.37    Public  notice  period. 

(a)*  *  * 

(1)  The  acceptance  for  filing  of 
common  carrier  applications.  Local 
Multipoint  Distribution  Service 
applications,  and  major  amendments 
thereto: 


(3)  The  receipt  of  common  carrier 
applications  and  Local  Multipoint 
Distribution  Service  applications  for 


minor  modifications  made  pursuant  to 
§101.59: 

•  •        •        •        • 

(5)  Special  environmental 
considerations  as  required  by  part  1  of 
this  chapter. 

(e)  Paragraphs  (a)  through  (c)  of  this 
section  shall  not  apply  to  FCC  Form 
175. 

24.  Section  101.45  is  amended  by 
revising  introductory  paragraph  (b)  as 
follows: 

{101.46    Mutually  exclusive  applications. 

(b)  A  common  carrier  application, 
except  in  the  Local  Multipoint 
Distribution  Service,  will  be  entitled  to 
be  included  in  a  random  selection 
process  or  to  comparative  consideration 
with  one  or  more  conflicting 
applications  only  if: 

•  •        •        •        • 

25.  Section  101.47  is  amended  by 
revising  introductory  paragraph  (0  to 
read  as  follows: 

f  101 .47    Consideration  of  appllcatione. 

•  *        •        •        • 

(0  Except  with  respect  to  applications 
subject  to  subpart  L  of  this  part, 
whenever  the  public  interest  would  be 
served  thereby,  the  Commission  may 
grant  one  or  more  mutually  exclusive 
applications  expressly  conditioned 
upon  final  action  on  the  applications, 
and  then  either  conduct  a  random 
selection  process  (in  specified  services 
under  this  part),  designate  all  of  the 
mutually  exclusive  applications  for  a 
formal  evidentiary  hearing  or  (whenever 
so  requested)  follow  the  comparative 
evaluation  procedures  of  §  101.51,  as 
appropriate,  if  it  appeara: 

26.  Section  101.57  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{101.57    Modificalion  of  station  ilcenee. 

(a)(1)  Except  as  provided  in  §  101.59. 
and  except  in  the  case  of  licenses 
authorized  for  operation  in  the  31.000- 
31,300  MHz  band  prior  to  March  11, 
1997,  and  except  in  the  Local 
Multipoint  Distribution  Service  as 
provided  in  §  101.61(c)(10).  no 
modification  of  a  license  issued 
pursuant  to  this  part  (or  the  facilities 
described  thereunder)  may  be  made 
except  upon  application  to  the 
Commission. 

(2)  Notwithstanding  the  provisions  of 
subparagraph  (1)  of  this  paragraph, 
licensees  (other  than  licensees  in  the 
Local  Television  Transmission  Service) 
authorized  to  operate  in  the  31,000- 
31.300  MHz  band  prior  to  March  11. 
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1997.  may  submit  applications  to  the 
Commission  for  modification  of  such 
licenses  not  later  than  the  end  of  the  15- 
day  period  following  June  30^  1997. 

•  •        •        •        • 

27.  Section  101.59  is  amended^ 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

{101.59    Processing  of  applications  for 
tadilty  minor  modifications. 

(a)  Except  in  the  Local  Multipoint 
Distribution  Service  as  provided  in 
§  101.61(c)(10),  unless  an  applicant  is 
notified  to  the  contrary  by  Uie 
Commission,  as  of  the  twenty-firet  day 
following  the  date  of  public  notice,  any 
application  that  meets  the  requirements 
of  paragraph  (b)  of  this  section  and 
proposes  only  the  change  specified  in 
paragraph  (c)  of  this  section  will  be 
deemed  to  have  been  authorized  by  the 
Commission. 

(b)*  •  • 

(1)  It  is  in  the  Private  Operational 
Fixed  Point-to-Point  Microwave. 
Common  Carrier  Fixed  Point-to-Point 
Microwave,  Local  Television 
Transmission,  Digital  Electronic 
Message  Services,  and  Local  Multipoint 
Distribution  Services; 

•  •        •        •        * 

28.  Section  101.61  is  amended  by 
revising  introductory  paragraph  (b),  and 
paragraph  (b)(3),  adding  new  paragraphs 
(c)(9)  and  (c)(10).  and  revising 
paragraph  (d)  to  read  as  follows: 

{101.61    Certain  modifications  not 
requiring  prior  autfMrization. 


(b)  Licensees  of  fixed  stations  in  the 
Private  Operational  Fixed  Point-to-Point 
Microwave.  Common  Carrier  Fixed 
Point-to-Point  Microwave.  Local 
Television  Transmission.  Digital 
Electronic  Message  Services,  and  Local 
Multipoint  Distribution  Services  may 
make  the  facility  changes  Usted  in  . 
paragraph  (c)  of  this  section  without 
obtaining  prior  Commission 
authorization,  it 

(3)  The  Commission  is  notified  of 
changes  made  to  facilities  by  the 
submission  of  a  completed  FCC  Form 
415  within  30  days  after  the  changes  are 
made,  except  that  licensees  in  the  Local 
Multipoint  Distribution  Service  must 
notify  the  Commission  by  the 
submission  of  a  completed  FCC  Form 
600  within  30  days  or,  if  the  change  is 
subject  to  §  101.305(b)  or  101.305(c). 
within  the  time  periods  required  in 
those  sections. 
•        *•••' 

(c)*  •  • 

(9)  In  the  Local  Multipoint 
Distribution  Service,  changes  in 
regulatory  status  from  common  carrier 
to  non-common  carrier  status  or  non- 
common  carrier  to  common  carrier 
status,  or  from  the  addition  of  common 
carrier  or  non-common  carrier  status  to 
an  existing  license  in  order  to  be 
authorized  to  provide  both  common 
carrier  and  non-common  carrier 
services;  except  that  changes  that  result 
in  the  discontinuance,  reduction,  or 
impairment  of  the  existing  service  are 
subject  to  the  requirements  of  §  101.305 
(b)  and  (c). 


(10)  In  the  Local  Multipoint 
Distribution  Service,  the  addition, 
removal,  or  relocation  of  facilities 
within  the  area  authorized  by  the 
license,  except  as  provided  in 
§101.1009. 

(d)  Licensees  may  notify  the 
Conunission  of  permissible  changes  or 
correct  erroneous  information  on  a 
license  not  involving  a  major  change 
(i.e..  a  change  that  would  be  classified 
as  a  major  amendment  as  defined  by 
§  101.29)  without  obtaining  prior 
commission  approval  by  filing  FCC ' 
Form  415,  except  in  Local  Multipoint 
Distribution  Service  by  filing  FOC  Form 
600. 

29.  Section  101.63  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{101.63    Period  of  construction; 
cenmcaiion  oioompieuon  oi  cunsuucuon. 

(a)  Each  station,  except  in  the  Local 
Multipoint  Distribution  Services, 
authorized  under  this  part  must  be  in 
operation  within  18  months  from  the 
initial  date  of  grant  Modification  of  an 
operational  station  must  be  completed 
within  18  months  of  the  date  of  grant  of 
the  applicable  modification  request 
•        •        •        •        • 

30.  Section  101.101  is  amended  by 
removing  the  entry  for  "27,500-29,500" 
MHz  and  adding  entries  for  "27.500- 
28.350."  and  "29,100-29,250"  and 
revising  the  entry  for  "31,000-31.300" 
MHz  and  adding  LMDS  in  alphabetical 
order  following  the  table  to  read  as 
follows: 

{101.101    Frequency  evaUebUlty. 


Radio  service 


Frequency  t>and  (MHz) 


Common 

carrier 

(Part  101) 


Private  radio 
(Part  101) 


Broadcast 
auxiliary 
(P»t  74) 


Ottwr 

(Parts  15, 

21,24.25, 

74,  78& 

100) 


Notes 


27,500-28,350 LMDS 

29,1 00-29,250 LMDS 

31 ,000-31 .300 „ ...    CXJ-LMOS 

LTTS 


OFS 


SAT 


F/MHT 


•  •  .  •  • 

LMDS:  Local  Multipoint  Distribution  Service  (irxduding  non-common  carrier  and  common  carrier  services)— {Part  101,  Subpart  L). 


31.  Section  101.103  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as  follows: 

{101.103    Frequency  coordination 


(b)(1)  Operations  in  the  bands  31,000- 
31.075  MHz  and  31,225-31,300  MHz 
licensed  prior  to  March  11. 1997.  were 
licensed  on  an  improtected  basis  and 
are  subject  to  harmful  interference  from 
similarly  licensed  operations  in  that 
band. 


(i)  Operations  licensed  in  the  Local 
Mulitpoint  Distribution  Service  and 
those  operations  licensed  prior  to  March 
11. 1997,  except  in  the  Local  Television 
Transmission  Service,  operating  in  these 
bands  are  equally  protected  against 
harmful  interference  from  each  other. 
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(ii)  In  the  case  of  operations  licensed 
prior  to  March  11, 1997,  except  in  the 
Local  Television  Transmission  Service, 
that  are  licensed  on  a  point-to-radius 
basis,  LMDS  licensees  shall  be  subject  to 
the  protection  requirement  established 
in  this  section  in  the  case  of  existing 
links  operated  by  such  licensees,  and  in 
the  case  of  links  added  by  such 
licensees  in  the  fut\ire  in  accordance 
with  the  terms  of  their  point-to-radius 
licenses. 

(iii)  An  LMDS  licensee  may  not 
initiate  operations  within  the  point-to- 
radius  area  licensed  to  an  operator 
(other  than  an  operator  in  the  Local 
Television  Transmission  Service)  prior 
to  March  11, 1997,  even  if  such  operator 
has  not  initiated  operations  to  the  fullest 
extent  of  the  license.  An  LMDS  licensee, 
however,  may  initiate  operations  at  the 
border  of  such  operator's  license  area 
without  prior  coordination  if  the  LMDS 
licensee's  operations  would  not  cause 
harmful  interference  to  the  other 
operator's  existing  operations. 

(iv)  An  operator  (other  than  an 
operator  in  the  Local  Television 
Transmission  Service)  licensed  on  a 
point-to-radiiu  basis  prior  to  March  11, 
1997,  may  add  additional  stations 
within  its  license  area.  Such  operator 
shall  coordinate  with  any  afiiacted 
LMDS  licensee  if  its  new  operations 
might  cause  harmful  interference  to  the 
existing  operations  of  such  LMDS 
licensee. 

(v)  Operations  licensed  prior  to  March 
11, 1997,  (HI  a  point-to-point  basis  may 
not  be  extended  or  otherwise  modified 
through  the  addition  of  point-to-point 
links.  Such  op>erations  shall  be  limited 
to  the  use  of  frequency  pairs  licensed  as 
of  March  11, 1997.  Operations  licensed 
in  the  Local  Television  Transmission 
Service  as  of  March  11, 1997,  may 
continue  to  operate,  but  such  operators 
may  not  expand  existing  operations  nor 
initiate  new  operations. 

(2)  Operations  in  the  31,07S-31,22S 
MHz  band  licensed  prior  to  March  11, 
1997,  shall  receive  no  protection  against 
haimfid  interference  firom  authorized 
operations  in  the  Local  Multipoint 
Distribution  Service  in  that  band. 

(g)  Licensees  operating  in  Basic 
Trading  Areas  authorized  in  the  Local 
Multipoint  Distribution  Service.  (1) 
When  the  transmitting  fecilities  in  a 
Basic  Trading  Area  (BTA)  are  to  be 
operated  in  the  bands  27,500-28,350 
MHz;  29,100-29,250  MHz;  and  31,000- 
31,300  MHz  and  the  fecilities  are 
located  within  20  kilometers  of  the 
boundaries  of  a  BTA,  each  licensee  must 
complete  the  frequency  coordination 
process  of  paragraph  (dM2)  of  this 


section  with  respect  to  nei^boring  BTA 
licensees  that  may  be  afiiacted  by  its 
operations  prior  to  initiating  service.  In 
addition,  all  licensed  transmitting 
fecilities  operating  in  the  bands  31,000- 
31,075  MHz  and  31,225-31,300  MHz 
and  located  within  20  kilometers  of 
neighboring  fecilities  must  complete  the 
frequency  coordination  process  of 
paragraph  (d)(2)  of  this  section  with 
respect  to  such  authorized  operations 
before  initiating  service. 

(2)  Response  to  notification  should  be 
made  as  quickly  as  possible,  even  if  no 
technical  proUems  are  anticipated.  Any 
response  to  notification  indicating 
potential  interference  must  specify  the 
technical  details  and  must  be  provided 
to  the  applicant,  either  electronically  or 
in  writing,  within  the  30-day 
notification  period.  Every  reasonable 
effort  should  be  made  by  all  licensees  to 
eliminate  all  problems  and  conflicts.  If 
no  response  to  notification  is  received 
within  30  days,  the  licensee  will  be 
deemed  to  have  made  reasonable  efibrts 
to  coordinate  and  commence  operation 
without  a  response.  The  beginning  of 
the  30-day  pniod  is  determined 
pursuant  to  paragraph  (d)(2)(v)  of  this 
section. 

(h)  Special  requirements  for 
operations  in  the  band  29,100-29,250 
MHz.  (iMi)  Local  Multipoint 
Distribution  Service  (LMDS)  receive 
stations  operating  on  frequencies  in  the 
29,100-29,250  MHz  band  within  a 
radius  of  75  nautical  miles  of  the 
geographic  coordinates  provided  by  a 
non-GSO-MSS  licensee  pursuant  to 
§  101.113(c)(2)  or  (c)(3)(i)  (the  "feeder 
link  earth  station  complex  protection 
zone")  shall  accept  any  interference 
caused  to  them  by  such  earth  station 
complexes  and  shall  not  claim 
protection  from  such  earth  station 
complexes. 

(ii)  LMDS  licensees  operating  on 
frequencies  in  the  29,100-29,250  MHz 
band  outside  a  feeder  link  earth  station 
complex  protection  zone  shall  cooperate 
fully  and  make  reasonable  efibrts  to 
resolve  technical  problems  with  the 
non-GSO  MSS  licensee  to  die  extent 
that  transmissions  from  the  non-GSO 
MSS  operator's  feeder  link  earth  station 
complex  interfere  with  an  LMDS  receive 
station. 

(2)  No  more  than  15  days  after  the 
release  of  a  public  notice  annminHng 
the  commencement  of  LMDS  auctions, 
feeder  link  earth  station  complexes  to  be 
licensed  pursuant  to  §  25.257  of  this 
chapter  shall  be  specified  by  a  set  of 
geographic  coordinates  in  accordance 
with  the  following  requirements:  no 
feeder  link  earth  station  complex  may 
be  located  in  the  top  eight  (8) 
metropolitan  statistical  areas  (MSAs), 


ranked  by  population,  as  defined  by  the 
OfBce  of  Management  and  Budget  as  of 
Jime  1993,  using  estimated  populations 
as  of  December  1992;  two  (2)  complexes 
may  be  located  in  MSAs  9  through  25, 
one  of  which  must  be  Phoenix,  AZ  (for 
a  complex  at  Chandler,  AZ);  two  (2) 
complexes  may  be  located  in  MSAs  26 
to  50;  three  (3)  complexes  may  be 
located  in  MSAs  51  to  100,  one  of  which 
must  be  Honolulu,  Hawaii  (for  a 
complex  at  Waimea);  and  the  three  (3) 
remaining  complexes  must  be  located  at 
least  75  nautical  miles  from  the  borders 
of  the  100  largest  MSAs  or  in  any  MSA 
not  included  in  the  100  largest  MSAs. 
Any  location  allotted  for  one  range  of 
MSAs  may  be  taken  from  an  MSA  below 
that  range. 

(3Mi)  Any  non-GSO  MSS  licensee  may 
at  any  time  specify  sets  of  geographic 
coordinates  for  feeder  link  earth  station 
complexes  with  each  earth  station 
contained  therein  to  be  located  at  least 
75  nautical  miles  from  the  border  of  the 
100  largest  MSAs. 

(ii)  For  purposes  of  paragraph  (hM3)(i) 
of  this  section,  non-GSO  MSS  feeder 
link  earth  station  complexes  shall  be 
entided  to  accommodation  only  if  the 
affected  non-GSO  MSS.licensee 
preapplies  to  the  Commission  for  a 
feeder  link  earth  station  complex  or 
certifies  to  the  Commission  within  sixty 
days  of  receiving  a  copy  of  an  LMDS 
application  that  it  intends  to  file  an 
application  for  a  feeder  link  earth 
station  complex  within  six  months  of 
the  date  of  receipt  of  the  LMDS 
application. 

fiii)  If  said  non-GSO  MSS  licensee 
application  is  filed  later  than  six  months 
after  ceMfication  of  the  Commission, 
the  LMDS  and  non-GSO  MSS  entities 
shall  still  cooperate  fully  and  make 
reasonable  efforts  to  resolve  technical 
problems,  but  the  LMDS  licensee  shall 
not  be  obligated  to  re-engineer  its 
proposal  or  make  changes  to  its  system. 

(4)  LMDS  licensees  or  applicants 
proposing  to  operate  hub  stations  on 
frequencies  in  the  29,100-29,250  MHz 
band  at  locations  outside  of  the  100 
largest  MSAs  or  within  a  distance  of  150 
nautical  miles  from  a  set  of  geographic 
coordinates  specified  under  paragraphs 
(hX2)  or  (h)(3Hi)  of  diis  section  shall 
serve  copies.of  their  applications  on  all 
non-GSO  MSS  applicants,  f>ermittees  or 
licensees  meeting  the  criteria  specified 
m  $  25.257(a).  Non-GSO  MSS  licensees 
or  applicants  shall  serve  copies  of  their 
feeder  link  earth  station  applications, 
after  the  LMDS  auction,  on  any  LMDS 
applicant  or  licensee  within  a  distaxu» 
of  150  nautical  miles  from  the 
geographic  coordinates  that  it  specified 
under  $  101.113(c)(2)  or  (c)(3)(i).  Any 
necessary  coordination  shall  commence 


upon  notification  by  the  party  receiving 
an  application  to  the  party  who  filed  the 
application.  The  results  of  any  such 
coordination  shall  be  reported  to  the 
Commission  within  sixty  days.  The  non- 
GSO  MSS  earth  station  licensee  shall 


also  provide  all  such  LMDS  licensees 
with  a  copy  of  its  channel  plan. 

32.  Section  101.107  is  amended  by 
removing  the  entry  for  "19,700  to 
40,000"  MHz,  adcUng  the  entries  for 
"19,700  to  27,500.  27,500  to  28,350, 


29,100  to  29,250,  31,000  to  31,075, 
31,075  to  31,225,  31,225  to  31,300and 
31,300  to  40,000"  and  adding  a  footnote 
8  to  read  as  follows: 

f  101.107   Ffequenqr  totaranoe. 

•       •       •       •       • 


Frequency  toterarwe  (percent) 


Frequency  (MHz) 


All  fixed  and 
Base  stations 


Mot)ile  sta- 
tions over  3 
Watts 


Mobile  sta- 
tions 3  Watts 
or  less 


19.700  to  27.500« 
27,500  to  28.350  ... 
29,100  to  29.250... 
31 .000  to  31 .075  » 
31.075  to  31.225" 
31 ,225  to  31 .300" 
31.300  to  40,000  • 


0.03 

0.001 

0.001 

o.rai 

0.001 
0.001 
0.03 


"  For  stations  authorized  prior  to  March  1 1 , 1 997,  transmitter  frequency  tolerance  shall  not  exceed  0.03  percent 

33.  Section  101.109(c)  is  amended  by  removing  the  entry  "31,000  to  31,300"  and  adding  the  entries  for  "31,000 
to  31,075,  31,075  to  31,225,  and  31,225  to  31,300"  in  numerical  order  to  read  as  follows: 

S  101.109    Bandwidth. 


(c) 


Frequency  band 
(MHz) 


Maximum 
authorized 
banOwndth 


31 .000  to  31 .075 - 75  MHz 

31 ,075  to  31 ,225 - r ^50  MHz 


34.  Section  101.113(a)  is  amended  by  removingf  die  entry  "31,000  to  31,300"  MHz  and  adding  entries  for  "31,000 
to  31,075,  31,075-31,225,  and  31,225  to  31,300i*'  removing  the  first  footnote  7,  revising  the  second  footnote  7,  revising 
footnote  8  and  adding  footnote  9  to  read  as  follows:  ,.^^ 

f101.113   Transmmer  power  HmnaUons. 
(aj  •  •  • 


Frequency  band  (MHz) 


Maximum  allowat>ie 
EIRP',2 


RKed 
(dBW) 


(dBW) 


♦30  dBW/ 
MHz 
27,500  to  28,350  • 

29.100  to  29.250 •• (^ 

31 .000  to  31 .075  ». » »  dBW/MHz 

31 ,075  to  31 ,225  •,  • -    30  dBW/MHz 

31 ,225  to  31 ,300", • : ~ - 30  dBW/MHz 


30  dBW/MHz 
30  dBW/MHz 
30  dBW/MHz 


'See §101.113(0.  ^^^    _^ 

"For  stations  authorized  prior  to  March  11. 1997.  transmitter  outout  power  shall  not  exceed  0.05  watt 
BFor  subscriber  transceivers  authorized  in  these  bands,  the  EIRP  shaU  not  exceed  55dBW  or  42  dBW/MHz. 
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35.  Section  101.147  is  amended  by 
revising  paragt^h  (a),  removing  the 
entries  for  "27.500-29,500  MHz"and 
adding  entries  for  27,500-28,350  MHz 
(16)  and  29,100-29.250  MHz  (16). 
revising  the  entry  for  "31,000-31,300 
MHz"  (16),  revising  note  16  in 
paragraph  (a),  removing  paragraph  (x). 
redesignating  paragraphs  (t)  through  (w) 
as  paragraphs  (u)  through  (x),  adding  a 
new  parag^^>h  (t).  and  revising  newly 
designated  paragraph  (u).  to  rmd  as 
follows: 


Transnul 

(receive) 

(MHz) 


I  IVRAMVU 

(transmit) 
(MHz) 


f1«1.147 

(a)  Frequmcies  in  the  following  bands 
are  available  for  assignment  for  Ebced 
microwave  services. 

•  •        •        •        • 

27,500-28,350  MHz  (16) 
29,100-29,250  MHz  (5>,  (16) 
31,000-31.300  MHz  (16) 

•  •        •        •        • 

(S)  FrequonciM  ia  diis  bead  are  ahated 
with  statioas  ia  Iks  fixad-satallite  sarvice. 

•  •         •         •         • 

(16)  As  of  luna  30, 1M7,  fraqoaaciM  in 
tfaaaa  bends  are  available  Cw  irrigniiiimt  only 
to  LMDS  radio  ftatisas.  StatioBs  initially 
aathanzad  prior  to  that  data  may  continue  to 
opante  within  the  existing  terms  of  the 
outrtanding  licenses. 

•  •         •         •         • 

(t)  27.50a-28.350: 29.100-29.250; 
31fiOO-31.300klHz.  These  frequencies 
are  available  for  LMDS  systems.  Each 
assignment  will  be  made  on  a  BTA 
service  area  basis,  and  the  assigned 
spectrum  may  be  subdivided  as  deaired 
by  the  licensee. 

(u)  31.0OO-31.300  MHz.  Stations 
licoised  in  this  band  prior  to  March  11, 
1997,  may  continue  their  authorized 
operations,  subject  to  Ucmse  renewal, 
on  the  condition  that  harmful 
interference  will  not  be  caused  to  LMDS 
operations  licensed  in  this  bend  after 
June  30, 1907.  In  the  sub-bands  31.000- 
31.075  and  31,225-31,300  MHz,  stations 
initially  licensed  prior  to  March  11, 
1997.  except  in  LTTS,  and  LMDS 
operations  authorizad  after  June  30. 
1997,  are  eqtially  protected  against 
harmiiil  interference  from  each  other  in 
accordance  writh  the  provisions  of 
§  101.103(b).  For  stations,  except  in 
LTTS.  permitted  to  relocate  to  these 
sub-bands,  the  following  paired 
frequenciaa  are  atvailaUe: 


(receive) 
(MHz) 


(2)  75  MHz  Aultwrized  Bandwidtti  Chmnei 
31.037.5 31.275.0 


36.  Section  101.305  is  amended  by 
revising  pwagraphs  (a)  through  (c)  to 
read  as  follows: 


§101 J06 


(MHz) 


(1)  25  MHz  Aultiorized  Bandwidtt)  Chartnato 

31.012.5 31.237.5 

31.037.5  .„ 31.262.5 

31,062.5 31.2873 


(a)  If  the  public  communication 
service  provided  by  a  station  in  the 
CommoB  Carrier  Radio  Services  and  the 
Local  Multipmnt  Distribution  Service  is 
involuntarily  discontinued,  reduced  or 
impaired  for  a  period  exceeding  48 
hours,  the  station  licensee  must 
promptly  notify  the  Commission,  in 
writing,  at  Federal  Communications 
Commission.  Common  Carrier  Radio 
Services,  1270  Fairfield  Road. 
Gettyaburg,  Pennsylvania  17325.  In 
evoy  such  case,  the  licmsee  must 
furnish  full  particulars  as  to  the  reasons 
for  such  discowtiwHance.  reducticm  or 
impairment  of  service,  including  a 
statement  as  to  wrhen  normal  service  is 
expected  to  be  resumed.  When  normid 
service  is  resumed,  prompt  notification 
thereof  must  be  givm  in  writing  to  the 
Federal  Communications  Commissicm, 
Common  Curier  Radio  Services,  1270 
Fairfield  Road.  Gettysburg. 
Pennsylvania,  17325. 

(b)  No  station  licensee  subject  to  tide 
U  of  the  Communications  Act  of  1934, 
as  amended,  may  voltmtarily 
discontinue,  reduce  or  impair  public 
communication  service  to  a  commimity 
or  part  of  a  community  witboot 
obtaining  prior  authorization  from  the 
Commission  pursuant  to  the  procedures 
set  forth  in  part  63  of  this  chapter.  In  the 
event  that  permanent  discontinuance  of 
service  is  authorized  by  the 
Commission,  the  station  licensee  must 
promptly  send  the  station  license  to  the 
Federal  Commtmications  Commission. 
Common  Carrier  Radio  Services.  1270 
Fairfield  Road,  Gettysburg. 
Pennsylvania  17325  for  cancellation; 
except  that  station  licensees  in  the  Local 
Midtipoint  Distribution  Service  need 
not  surrender  the  license  for 
cancellation  if  the  discontinuance  is  a 
result  of  a  change  of  status  by  the 
licensee  from  common  carrier  to  non- 
common  carrier  pursuant  to  $  101.61. 

(c)  Any  licensee  not  sidiject  to  title  U 
of  the  Communications  Act  of  1934.  as 
amended,  who  voluntarily  discontinues, 
reducer  or  impairs  public 
communicatian  service  to  a  commimity 
or  a  part  of  a  community  must  give 
written  notification  to  the  Commission 


within  7  days  thereof.  In  the  event  of 
permanent  discontinuance  of  service, 
the  station  licensee  must  promptly  send 
the  station  license  to  the  Federal 
Communications  Commission,  Common 
Carrinr  Radio  Services,  1270  Fairfield 
Road,  Gettysburg.  Pennsylvania  17325 
for  cancellation;  except  that  station 
licensees  in  the  Local  Multipoint 
Distribution  Service  need  not  surrender 
the  license  for  cancellation  if  the 
discontinuance  is  a  result  of  a  change  of 
status  by  the  licensee  from  non-common 
carrier  to  common  carrier  pursuant  to 
§101.61. 
•        •        •        •        * 

37.  Section  101.311  is  revised  to  read 
as  follows: 


f  191.311 


Equal  opportimities  in  em|rfoyment 
must  be  afforded  by  all  common  carrier 
licensees  md  all  Local  Multipoint 
Dtstributioo  Service  licensees  in 
accndance  with  the  provisions  ot 
§21.307. 

38.  Section  101.803  is  amended  by 
revising  note  (7)  of  paragraph  (a), 
revising  note  (9)  of  paragraph  (d), 
removing  paragraph  (e),  and 
redesignating  paragraphs  (f),  (g),  and  (h) 
ee  (e),  (f),  and  (g),  to  read  as  follows: 

§191Ji8    rmmwclaa. 

(»)••• 

(^>  As  of  June  30. 1997.  frequencies  in  these 
band  only  are  available  for  assignment  to 
LMDS  radio  stations.  Stations  authorizad 
{Kior  to  that  date  may  continue  to  operate 
within  the  existing  terms  of  the  outstanding 
licenses,  subject  to  renewiL 


(d)*  •  • 

<*>  As  of  June  30. 1997.  frequencies  in  these 
band  only  are  available  fior  assignment  to 
LMDS  radio  stations.  Stations  authorizad 
prior  to  that  date  may  continiie  to  operate 
within  the  existing  terms  of  the  outstanding 
licenses,  subject  to  leoawaL 


39.  Subpart  K  is  added  and  reserved 
in  part  101  and  Subpart  L  is  added, 
reading  as  follows: 


^^  MuMpoinl 

Sac. 

101.1001    Eligibility. 

101.1003    LMDS  eligibility  rastrictions  for 

incumbent  LECs  and  cable  companies. 
101.1005    Frequnoas  available. 
101.1007    Gaognpbic  sarvice  areas  and 

nuiriier  of  licenses. 
101.1009    System  operations. 
101.1011    Construction  requirements  and 

criteria  for  renewal  expectancy. 


101.1013    Permissible  communications 

services. 
101.1015    Application  form  and  contents. 
101.1017    Requesting  regulatory  status. 

f  101.1001    Eligibiltty. 

Any  entity,  other  than  one  precluded 
by  §  101.7  and  by  §  101.1003,  is  eligible 
for  authorizalion  to  provide  Local 
Multipoint  Distribution  Service  (LMDS) 
under  this  subpart  Authorization  will 
be  granted  upon  proper  application  filed 
under  the  rules  in  this  part. 

1101.1003    LMDS  eUgibiilty  restrictions  for 
Incumbent  LECs  and  cable  companies. 

(a)  Eligibility  for  IMDS  license.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  no  incumbent  LEG  or 
incumbent  cable  company,  as  defined  in 
paragraph  (c)  of  this  section,  nor  any 
entity  owning  an  attributable  interest  in 
an  incumbent  LEC  or  incumbent  cable 
company,  shall  have  an  attributable 
interest  in  an  LMDS  license  whose 
geographic  service  area  significantly 
overlaps  such  incumbent's  authorized 
or  franchised  service  area. 

(1)  Termination  of  restriction.  This 
restriction  shall  terminate  three  years 
following  June  30, 1997  imless  the 
Commission  extends  its  applicability 
based  on  a  determination  that 
incimibent  LEGs  or  incumbent  cable 
companies  continue  to  have  substantial 
market  power  in  the  provision  of  local 
telephony  or  cable  television  services. 

(2)  Waiver  of  restriction.  U{>on 
completion  of  the  initial  awaid  of  LMDS 
licenses,  an  incumbent  LEC  or 
incumbent  cable  company  may  petition 
for  a  waiver  of  the  restriction  on 
eligibility  based  upon  a  showing  that 
the  petitioner  no  longer  has  market 
power  in  its  authorized  or  franchised 
service  area  as  the  result  of  the  entry  of 
new  competitors,  other  than  an  LMDS 
licensee,  into  such  service  area. 

(b)  Exception  to  eligibility  restriction. 
Hie  restriction  set  forth  in  paragraph  (a) 
of  this  section  shall  not  apply  to  any 
license  for  the  31.000-31.075  megahertz 
and  31,225-31,300  megaheft  bands  of 
LMDS  spectrum. 

(c)  Incumbent  LECs  and  cable 
companies  defined.  The  terms 
incumbent  LEG  and  inctunbent  cable 
company  shall  be  defined  as  follows: 

(1)  fhcuxnbent  I£C.  The  term 
incumbent  local  exchange  carrier  or 
incumbent  LEC  shall  be  defined,  in 
accordance  with  section  251(h)  of  the 
Communications  Act,  to  mean,  with 
respect  to  an  area,  that: 

(i)  On  February  8, 1996,  the  LEC 
provided  telephone  exchange  service  in 
such  area  and  was  deemed  to  be  a 
member  of  the  exchange  carrier 
association  pursuant  to  §  69.601(b)  of 
this  chapter,  or 


(ii)  Is  a  person  or  mitity  that,  on  or 
after  February  8, 1996,  became  a 
successor  or  assign  of  a  member 
described  in  paragraph  (c)(l)(i)  of  this 
section;  or 

(iii)  Is  an  entity,  or  a  member  of  a 
class  or  category  of  entities,  that  the 
Commission  has  determined  under 
section  251(h)(2)  of  the 
Communications  Act  to  treat  as  a  local 
exchange  carrier. 

(2)  Incumbent  cable  company.  The 
term  inounbent  cable  company  means  a 
company  that  is  franchised  to  provide 
cable  service  and  is  not  subject  to       f 
effective  competition  under  the 
following  definition  of  effective 
competition  in  section  623(1)  of  the 
Communications  Act: 

(i)  Fewer  than  30  percent  of  the 
households  in  the  franchise  area 
subscribe  to  the  cable  service  oi  a  cable 
system;  or 

(ii)  The  franchise  area  is: 

(A)  Served  by  at  least  two  unaffiliated 
multichannel  video  programming 
distributors  each  of  which  oSars 
comparable  video  programming  to  at 
least  50  percent  of  die  households  in  the 
franchise  area;  and 

(B)  The  number  of  households 
subscribing  to  programming  sravices 
offered  by  multichannel  video 
programming  distributors  other  than  the 
largest  multichannel  video 
programming  distributor  exceeds  15 
percent  of  the  households  in  the 
franchise  area;  or 

(iii)  A  multichannel  video 
programming  distributor  operated  by 
the  franchising  authority  for  that 
franchise  area  offan  video  programming 
to  at  least  50  percent  of  the  households 
of  that  franchise  area;  or 

(iv)  A  local  exchange  carrier  or  its 
affiliate  (or  aipiy  multichannel  video 
programmihg  distributor  using  the 
faciUties  of  such  carrier  or  its  affiliate) 
offers  video  programming  services 
directly  to  subscribers  by  any  means 
(other  than  direct-to-home  satellite 
services)  in  the  franchise  area  of  an 
unaffiliated  cable  operator  which  is 
providing  cable  service  in  that  franchise 
area,  but  only  if  the  video  programming 
services  so  offered  in  that  area  are 
comparable  to  the  video  programming 
services  provided  by  the  unaffiliated 
cable  operator  in  that  area. 

(d)  Significant  overtop  with 
authorized  or  franchised  servicearea. 
For  purposes  of  paragraph  (a)  of  this 
section,  a  significant  overlap  of  an 
incumbent  LEC's  or  incumbent  cable 
company's  authorized  or  franchised 
service  area  occurs  when  at  least  10 
percent  of  the  population  of  the  LMDS 
licensed  service  area,  as  determined  by 
the  1990  census  figures  for  the  counties 


contained  in  such  service  area,  is  within 
the  authorized  or  franchised  service 
area. 

(e)  Definition  of  attributable  interest 
For  purposes  of  paragraph  (a)  of  this 
section,  an  entity  shall  be  considered  to 
have  an  attributable  interest  in  an 
incumbent  LEG.  incumbent  cable 
company,  or  LMDS  licensee  pursuant  to 
the  following  criteria: 

(1)  A  controlling  interest  shall 
constitute  an  attributable  interest 
Controlling  interest  means  majority 
voting  equity  ownership,  any  genccal 
partnership  interest,  or  any  means  of 
actual  working  control  (including 
negative  control)  over  the  operation  of 
the  entity,  in  whatever  manner 
exercised. 

(2)  Partnership  and  similar  ownership 
interests  and  any  stock  interest 
amounting  to  20  percent  or  more  of  the 
equity,  or  outstanding  stock  or 
outstanding  voting  stock  of  an  entity. 

(31  Stock  interests  held  in  trust  tliat 
exceed  the  limit  set  forth  in  paragraph 
(e)(2)  of  this  section  shall  constitute  an 
attributable  interest  of  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  of  any  person  who  has  thQ  sole 
power  to  sell  such  stodc,  and ,  in  the 
case  of  stock  held  in  trust  of  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  replace  the  tr\istee  at  wilL  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  shall  constitute  an 
attributable  interest  of  such  grantor  or 
beneficiary,  as  appropriate. 

(4)  Non-voting  stock  shall  constitute 
an  attributable  interest  in  tl^e  issuing 
entity  if  it  exceeds  the  limit  set  forth  in 
paragraph  (e)(2)  of  this  section. 

(5)  Debt  and  interests  such  as 
warrants  and  convertible  debentures, 
options,  or  other  interests  (except  non- 
voting stock)  with  rights  of  conversion 
to  voting  interests  shall  not  constitute 
attributable  interests  unless  and  imtil 
conversion  is  effected. 

(6)  Limited  partnership  interests 
amounting  to  20  percent  or  more, 
calculated  according  to  both  the 
percentage  of  equity  pfid  in  and  the 
percentage  of  distribution  of  profits  and 
losses,  shall  constitute  an  attributable 
interest  of  each  such  limited  partner. 

(7)  Officers  and  directors  oi  an 
incumbent  LEG  or  incumbent  cable 
company,  an  LMDS  licensee,  or  an 
entity  that  controls  such  incumbent 
LEC,  incumbent  cable  company,  or 
LMDS  licensee,  shall  be  considered  to 
have  an  attributable  interest  in  such 
incumbent  LEG,  incumbent  cable 
company,  or  LMDS  licensee. 

(8)  Ownership  interests  that  are  held 
indirecdy  by  any  party  through  one  or 
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I  intBTvening  cotporatioiu  or  othor 
•ntitias  ahall  be  detennined  by 
siMxassive  multiplicatioii  of  the 
ownenhip  percentages  for  each  link  in 
the  vertical  ownership  chain  and 
^)plication  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that,  if  the  ownership  for  any 
intafest  in  any  link  in  the  chain  exceeds 
50  parcent  or  represents  actual  control, 
it  shall  betraated  as  if  it  were  a  100 
percent  interesL 

(9)  Any  person  who  managas  the 
operations  of  an  incumbent  LEC  or 
incumbent  cable  company  or  an  LMDS 
licensee  pursuant  to  a  management 
agraeraent  shall  be  considered  to  have 
an  attiibutaUe  interast  in  such 
incumbent  LEC.  incumbent  cable 
company  or  LMDS  licensee,  if  such 
person  or  its  affiliate  has  authority  to 
make  decisions  or  otherwise  engage  in 
{Hactices  or  activities  that  determine,  or 
significantly  Influence: 

(i)  The  nature  or  types  of  services 
attend  by  such  entity; 

(ii)  The  terms  upon  which  such 
services  are  offored;  or 

(iii)  The  i»ices  chaiged  for  sudi 
services. 

(10)  Any  person  or  its  affiliate  who 
enters  into  a  joint  maAeting 
anangement  with  an  incumbent  LEC.  an 
incurnhmt  cable  company,  an  LMDS 
licensee,  or  an  affiliate  of  such  entity, 
shall  be  considered  to  have  an 
attributable  interest  in  such  incumbent 
LEC,  incumbent  cable  compeny.  LMDS 
licensee,  or  afBliate,  if  such  person  or  its 
affiliate  has  authority  to  make  decisions 
or  otherwise  «ng^gii  in  practices  or 
activities  that  determine: 

U)  The  nature  or  types  of  services 
offaed  by  such  entity; 

(ii)  The  terms  upon  which  such 
sovices  are  ofiered;  or 

(iii)  The  prices  chaiged  for  such 
services. 

(f)  Divegtitun.  Any  incumbent  LEC  or 
inrwnbent  cable  company,  or  any  entity 
owniiM  an  attributable  interest  in  an 
incumbent  LEC  or  incumbent  cable 
compeny.  that  would  othervrise  be 
barted  from  participating  in  an  LMDS 
auction  by  the  eligttnlity  restriction  in 
paragraph  (a)  of  this  section,  may  be  a 
party  to  an  LMDS  application  (i.e.,  have 
an  attributable  interest  in  t^  applicant), 
and  such  applicant  will  be  eligible  for 
an  LMDS  license,  pursuant  to  the 
divestiture  procediues  set  forth  in 
paragraphs  (f)(1)  through  (^6)  of  this 
section. 

(1)  Divestiture  shall  be  limited  to  the 
following  prescribed  means: 

(i)  An  LMDS  applicant  holding  an 
attributable  interest  in  an  incumbent 
LEC  or  incumbent  cable  company  may 


divest  such  interest  in  the  inciunbent 
LEC  or  cable  company. 

(ii)  Other  LMDS  applicanU 
disqualified  under  paragraph  (a)  of  this 
section,  will  be  permitted  to: 

(A)  Partition  and  divest  that  portion  of 
the  existing  authorized  or  franchised 
service  area  that  causes  it  to  exceed  the 
overlap  restriction  in  paragraph  (d)  of 
this  section,  subject  to  applicable 
regulations  of  state  and  local 
governments;  or 

(B)  Partition  and  divast  that  portion  of 
the  LhflSS  geographic  service  area  that 
exceeds  the  overlap  restriction  in 
paraoaph  (d)  of  this  section. 

(ii!)  DivMtituie  may  be  to  an  interim 
tnistee  if  a  buyer  has  not  been  seciired 
In  the  caqitired  period  of  time,  as  long 
as  tile  LMDS  applicant  has  no  interest 
in  or  control  of  the  trustee  and  the 
trustee  may  dispose  of  the  license  as  it 
sees  fit 

(2)  The  LMDS  applicant  shall  certify 
as  an  exhibit  to  its  short  form 
application  that  it  and  all  parties  to  the 
application  will  come  into  compliance 
with  paragraph  (a)  of  this  section. 

(3)  If  such  LKflSS  applicant  is  a 
successful  bidder  in  an  auction,  it  must 
submit  with  its  long-form  application  a 
signed  statement  dcncribing  its  efforts  to 
date  and  futiue  plans  to  come  into 
compliance  with  the  eligibility 
restrictions  in  paragraph  (a)  of  this 
section. 

(4)  If  such  an  LMDS  applicant  is 
othmwise  qualified,  its  application  wiU 
be  granted  subject  to  a  ccmdition  that 
the  applicant  shall  come  into 
compliance  with  the  eligibility 
restrictions  in  paragrairii  (a)  of  this 
section,  within  ninety  (90)  days  of  final 
giant  of  such  LMDS  Ucense. 

(5)  An  LMDS  applicant  will  be 
considered  to  have  come  into 
compliance  with  paragraph  (a)  of  this 
section  i£ 

(i)  In  the  case  of  the  divestiture  of  a 
portion  of  an  LMDS  license,  it  has 
submitted  to  the  Commission  an 
application  for  license  assignment  or 
transfer  of  control  of  the  requisite 
portion  of  the  LMDS  geographic  service 
area. 

(ii)  In  all  other  cases,  it  has  submitted 
to  the  Commission  a  signed  certification 
that  it  has  come  into  compliance  with 
paragraph  (a)  of  this  section  by  the 
following  means,  identified  in  such 
certification: 

(A)  By  divestiture  of  a  disqualifying 
interest  in  an  incumbent  LEC  or 
incumbent  c^le  company,  identified  in 
terms  of  the  interest  owned,  the  owner 
of  such  interest  (and,  if  such  owner  is 
not  the  applicant  itself,  the  relationship 
of  the  o%vner  to  the  applicant),  the  name 
of  the  party  to  whom  such  interest  has 


been  divested,  and  the  date  such 
divestiture  was  executed;  or 

(B)  By  divestiture  of  the  requisite 
portion  of  the  incumbent  LEC's  or 
incumbent  cable  company's  existing 
authorized  or  franchised  service  area, 
idmitified  in  terms  of  the  name  of  the 
party  to  whom  such  interest  has  been 
divested,  the  date  such  divestiture  was 
executed,  the  name  of  any  regulatory 
agency  that  omst  approve  such 
divestiture,  and  the  date  on  which  an 
application  was  filed  for  this  purpose 
with  the  regulatory  agency. 

(6)  If  no  such  certincation  or 
application  is  tendered  to  the 
Commission  vrithin  ninety  (90)  days  of 
fiinal  grant  of  the  initial  license,  the 
Commission  may  consider  the  short 
form  certification  and  the  long  form 
divestiture  statement  to  be  material,  bad 
faith  misrepresentations  and  shall 
invoke  the  condition  on  the  initial 
license,  cancelling  or  rescinding  it 
automatically,  shail  retain  all  monies 
paid  to  the  Commission,  and,  based  on 
the  facts  presented,  shall  take  any  other 
action  it  may  deem  appropriate. 

Note  to  §  101.1003:  Waiven  of 
f  101.1003(e)  may  be  granted  upon  «n 
sflizmstive  showing: 

1.  That  the  intenst  holder  has  less  than  a 
50  peroant  voting  interest  in  the  limniee  and 
than  is  an  unaffiliated  tingle  holder  of  a  50 
pereent  or  greater  voting  interest; 

2.  That  the  interest  holder  is  not  Ukaly  to 
afEsct  the  local  maifcet  in  an  anticompetitive 


3.  That  the  intanst  holder  is  not  involved 
in  the  operations  of  the  licensee  and  does  not 
have  the  ability  to  infliuwin*  the  licensee  on 

a  regular  basis;  and 

4.  That  grant  of  a  waiver  is  in  the  public 
interest  because  the  benefiU  to  the  public  of 
common  ovmefship  outweigh  any  potential 
antjcompetitive  hann  to  the  maricet 


f  101.1008 

(a)  The  following  frequencies  are 
available  for  assignment  to  LMDS  in  two 
license  blocks: 

BlockAafl.^klHx 

27,500-28,350  MHz 
28,100-29.250  MHz 
31,075-31,225  MHz 

Block  B  of  ISO  MHx 

31,000-31,075  MHz 
31,225-31,300  MHz 

(b)  In  Block  A  licenses,  die 
frequencies  are  authorized  as  follows: 

(1)  27.500-28.350  MHz  is  authorized 
on  a  primary  protected  basis  and  is 
shared  with  Fixed  Satellite  Service 
(ESS)  systems. 

(2)  29.100-29.250  MHz  is  shared  on  a 
co-primary  basis  with  feeder  links  for 
non-geostationary  orbit  Mobile  Satellite' 
Service  (NGSO/MSS)  systems  in  the 
band  and  is  limited  to  LMDS  hub-to- 


subscriber  transmissions,  as  provided  in 
§  25.257  and  §  101.103(h). 

(3)  31.075-31.225  MHz  is  authorized 
on  a  primary  protected  basis  and  is 
shared  with  private  microwave  point-to- 
point  systems  licensed  prior  to  March  ^ 
11. 1997,  as  provided  in  §  101.103(b). 

(c)  In  Block  B  licenses,  the 
frequencies  are  authorized  as  follows: 

(1)  On  a  primary  protected  basis  if 
LMDS  shares  the  frequencies  with 
systems  licensed  as  Local  Television 
Transmission  Service  (LTTS)  licensed 
prior  to  March  11, 1997,  as  provided  in 
§  101.103Cb). 

(2)  On  a  co-equal  basis  with  systems 
not  licensed  as  LTTS  prior  to  March  11, 
1997,  as  provided  in  §  101.103(g). 

1101.1007    Oeographic  service  areaa  and 
number  of  licenaes. 

LMDS  service  areas  are  Basic  Trading 
Areas  (BTAs)  as  defined  in  the  Rand 
McNally  1992  Commercial  Atlas  & 
Marketing  Guide,  123rd  Edition,  at 
pages  3a-39,  that  identifies  487  BTAs 
based  on  the  50  States  and  as  defined  to 
include  the  BTA-like  areas  of  the  United 
States  Virgin  Islands,  American  Samoa, 
Guam,  Mayaguez/Aguadilla-Poncx, 
Puerto  Rico,  San  Juan,  Puerto  Rico,  and 
the  Commonwealth  of  Northern 
Marinas,  for  a  total  of  493  BTAs^ 

f  101.1009    System  operationa. 

(a)  The  licensee  may  construct  and 
operate  any  number  of  fixed  stations 
anywhere  within  the  area  authorized  by 
the  license  without  prior  authorization, 
except  as  follows: 

(1)  A  station  would  be  required  to  be 
individually  licensed  if: 

(i)  International  agreements  require 
coordination; 

(ii)  Submission  of  an  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter. 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  101.123. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  1 7.4  of  this 
chapter. 

(b)  Whenever  a  licensee  constructs  or 
makes  system  changes  as  described  in 
paragraph  (a)  of  this  section,  the 
licensee  is  required  to  notify  the 
Commission  within  30  days  of  the 
change  under  §  101.61  and  include  a 
statement  of  the  technical  parameters  of 
the  changed  station. 

f  101.1011    Construction  raquiramanta  and 
crltaria  for  rimiial  emectancv. 

(a)  LMDS  licensees  must  make  a 
showing  of  "substantial  service"  in  their 
license  area  within  ten  years  of  being 


licensed.  "Substantial"  service  is 
defined  as  service  which  is  soimd, 
fevorable.  and  substantially  above  a 
level  of  mediocre  service  which  might 
minimally  warrant  renewal.  Failure  by 
any  licensee  to  meet  this  requirement 
will  result  in  forfeiture  of  the  license 
and  the  licensee  will  be  in^g^ble  to 
regain  it 

(b)  A  renewal  applicant  involved  in  a 
comparative  renewal  proceeding  shall 
receive  a  preference,  commonly  referred 
to  as  a  renewal  exptectancy.  that  is  the 
most  important  comparative  fector  to  be 
considered  in  the  proceeding  as  long  as 
the  applicant's  past  record  for  the 
relevant  license  period  demonstrates 
that: 

(1)  The  renewal  applicant  has 
provided  "substantial"  service  during 
its  past  license  term;  and- 

(2)  The  renewal  applicant  has 
substantially  complied  with  applicable 
FCC  rules,  policies,  and  the 
Communications  Act  of  1934,  as 
amended. 

(c)  In  order  to  establish  its  right  to  a 
renewal  expectancy,  an  LMDS  renewal 
applicant  involved  in  a  comparative 
renewal  proceeding  must  submit  a 
showing  explaining  why  it  should 
receive  a  renewal  expectancy.  At  a 
minimum,  this  showing  must  include: 

(1)  A  description  of  its  current  service 
in  terms  of  geographic  coverage  and 
population  served: 

(2)  An  explanation  of  its  record  of 
expansion,  including  a  timetable  of  new 
construction  to  meet  changes  in  demand 
for  service: 

(3)  A  description  of  its  investments  in 
its  LMDS  system;  and 

(4)  Copies  of  all  FOC  orders  finding 
the  licensee  to  have  violated  the 
Communications  Act  or  any  FCC  rule  or 
policy;  and  a  list  of  any  pending 
proceedings  that  relate  to  any  matter 
described  in  this  paragraph. 

(d)  In  making  its  showing  of 
entitlement  to  a  renewal  expectancy,  a 
renewal  applicant  may  claim  credit  for 
any  system  modification  applications 
that  were  pending  on  the  date  it  filed  its 
renewal  application.  Such  credit  will 
not  be  allowed  if  the  modification 
application  is  dismissed  or  denied. 

§101.1013    Permisaibla  oofMnimlcalionB 


(a)  Authorizations  for  stations  in  the 
Local  Multipoint  Distribution  Service 
will  be  granted  to  provide  services  on  a 
common  carrier  basis  or  a  non-common 
carrier  basis  or  on  both  a  common 
carrier  and  non-common  carrier  basis  in 
a  single  authorization. 

(b)  Stations  may  render  any  kind  of 
communications  service  consistent  with 
the  Commission's  rules  and  the 


regulatory  status  of  the  station  to 
provide  servicer  on  a  common  carrier  or 
non-common  carrier  basis. 

(c)  An  applicant  or  licensee  may 
submit  a  petition  at  any  time  requesting 
clarification  of  the  r^ulatory  status 
required  to  provide  a  specific 
communications  service. 

flOl.lOIS    AppHcabon  form  and  conlanla. 

(a)  Applications  for  initial 
authorization  are  filed  on  FCC  Form  175 
in  accordance  with  Subpart  M  of  this 
part,  and  part  1  of  this  chapter,  subpart 
Q.  FCC  Form  600  is  submitted 
subsequently  either  by  the  winning 
bidder,  if  an  auction  is  held  to  decide 
among  two  or  more  mutually  exclusive 
applications,  or,  in  cases  of  no  mutual 
exclusivity,  by  the  sole  applicant 
Applications  to  amend  pending 
applications  and  to  modify  licenses  are 
filed  on  FCC  Form  600. 

(b)  Foreign  ownership  information. 
All  LMDS  applicants  will  provide  the 
information  requested  on  FCC  Form  600 
to  address  all  of  the  eligibility 
requirements  in  §  101.7.  All  licensees 
will  keep  the  information  updated. 


f  101 .1017    Requesting  raguMory ! 

(a)  Initial  applications.  An  applicant 
will  specify  on  FOC  Form  600  if  it  is 
requesting  authorization  to  provide 
services  on  a  common  carrier  basis,  a 
non-conunon  carrin  basis,  or  on  both  a 
common  carrier  and  non-common 
carrier  basis. 

(b)  Amendment  of  pending 
applications.  (1)  Any  pending 
application  may  be  amended  to: 

(i)  Change  the  carrier  status  requested, 
or 

(ii)  Add  to  the  pending  request  in 
order  to  obtain  both  common  carrier  and 
non-common  carrier  status  in  a  single 
license^ 

(2)  Amendments  to  change,  or  add  to. 
the  carrier  status  in  a  pending 
application  are  minor  amendments  filed 
under  §  101.29. 

(c)  Modification  of  license.  (1)  A 
licensee  may  modify  a  license  to: 

(i)  Change  the  carrier  status 
authorized,  or 

(ii)  Add  to  the  status  authorized  in 
order  to  obtain  both  common  carrier  and 
non-common  canier  status  in  a  single 
license. 

(2)  Applications  to  change,  or  add  to, ' 
the  carrier  status  in  a  license  are 
modifications  not  requiring  prior 
Commission  authorization  fUed  imder 
§101.61.  If  the  change  results  in  the 
discontinuance,  reduction,  or 
impairment  of  an  existing  service,  the 
licensee  is  also  governed  by  §  101.305(b) 
or  (c)  and  submits  the  application  under 
§  101.61  in  conformance  with  the  time 
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ISS 


frames  and  requirements  of  §  101.305(b) 
or(c). 

40.  Subpart  M  consisting  of 
SS  101.1101  tluough  101.1112  is  added 
to  part  101  to  read  as  follows: 


M    CofflpeWtw  BMdkiQ 
forLMOe 


Sw. 

101.1101  LMDS  aanrics  nibfect  to 
compstitive  bidding. 

101. 1 102  CompetitivB  bidding  design  Cor 
LMDS. 

101.1103  Compatitiva  bidding  macfasnisBu. 

101.1104  Bidding  application  (FOC  FofiBS 
175  and  175-S). 

101.1105  SubminioaofpajnMnta. 

101.1106  Long-fora  appucation  (TCC  Fonn 
600). 

101.1107  Bidding  craditsfcrnnall 
hwiiiniww  and  entitiaa  with  avaraga 
gnas  ravenuas  of  not  Bx>re  tban  $75 
nulUon. 

101.1106    Inatallmsnt  payments  fior  lioaaaas 
won  by  small  buiinaaaaa  and  entities 
with  avaiaga  gross  levenues  of  not  man 
thanSTS  millioiL 

lOl.lloe    Certifications,  disdosuns.  laoords 
naintenance  and  audits. 

101.1110  PetitionB  to  deny. 

101.1111  Procaduraa  far  partitumed 


auMoelte 


Mutually  exclusive  initial 
applications  for  LMDS  licenses  are 
subject  to  competitive  bidding 
procedures.  Tlie  procedures  set  forth  in 
part  1,  subpart  Q,  of  this  chapter  will 
apply  unless  otherwise  provided  in  this 
part. 


101.1112    Definitinna. 
|ltt1.11*1    LADS 


flOI.IKtt 


The  Commission  will  employ  a 
simultaneous  multiple  round  auction 
design  when  choosing  from  among 
mutually  exclusive  initial  applications 
to  provide  LMDS,  unless  otherwise 
specified  by  the  Wireless 
Telecommunications  Bureau  before  the 
auction. 

flOl.lKn   OompeMwabMdhig 


(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
Dvhich  LMDS  licenses  are  auctioned. 

(b)  Grouping.  The  Commission  will 
determine  which  licenses  will  be 
auctioned  simultaneously  or  in 
combinatitm  based  on  interd^tendency 
and  administrative  dicumstances. 

(c)  Uinimum  bid  increments.  The 
Commission  may.  by  public 
announcement  before  or  during  an 
auction,  require  minimum  bid 
increments  in  dollar  or  percentage 
terms. 


(d)  Stopping  rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  an  auction  in  order  to  terminate 
the  auction  within  a  reasonable  time. 

(e)  Activity  rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  round  auction,  each  bidder 
may  request  waivers  of  such  rule  during 
the  auction.  The  Commission  may,  by 
public  announcement  either  before  or 
during  the  auction,  specify  or  vary  the 
number  of  waivos  available  to  eaich 
bidder. 

(f)  Bid  wfthdravml.  default  and 
disqualification  payments.  The 
Commission  will  impose  payments  on 
bidders  who  withdraw  liigh  bids  during 
the  course  of  an  auction,  who  default  on 
payments  due  after  an  auction 
terminates,  or  who  are  disqualified. 
Payments  will  be  calculated  as  set  forth 
in  §§  1.2104(g)  and  1.2109  of  this 
chapter.  When  the  amount  of  such  a 
payment  cannot  be  determined,  a 
deposit  of  up  to  20  percent  of  the 
amount  bid  on  die  license  will  be 
required. 

(g)  Tlie  bids.  Where  a  tie  bid  occun, 
the  high  bidder  will  be  determined  by 
the  order  in  which  the  bids  were 
received  by  the  Commission. 

1101.1104    BIddhigappUcaUonCFCC 
Fonna  ITS  and  175-8). 

Each  applicant  to  participate  in 
competitive  bidding  for  LMDS  licenses 
miist  submit  an  application  (FCC  Forms 
175  and  175-S)  pursuant  to  the 
provisions  of  §  1.2105  of  this  chapter. 


flOl.1100   tubwilaaleii ol paymewta. 

(a)  Each  applicant  to  participate  in  an 
LMDS  auctfon  Mfill  be  reqiiired  to 
submit  an  upfront  fwyment  in 
accordance  with  $  1.2106  of  this  chapter 
as  announced  by  the  Wireless 
Telecommunications  B\ueau  by  PuUic 
Notice. 

(b)  Winning  biddos  in  LMDS 
aucdons,  except  those  businesses 
meeting  the  definition  of  small  business 
or  qualifying  as  a  busioess  with  average 
gross  revenues  for  the  preceding  three 
yean  of  not  more  than  $75  million 
under  $  101.1112,  miut  submit  a  down 
payment  to  the  Commission  in  an 
amount  sufficient  to  bring  their  total 
deposits  up  to  20  percent  of  their 
winning  bids  within  ten  business  days 
following  the  release  of  a  Public  Notice 
announcing  the  close  of  the  auction. 
Winning  bidders,  except  those 
qualifying  for  installment  payments, 
must  pay  the  full  balance  of  their 
winning  bids  within  ten  business  days 


folloMTing  the  release  of  a  Public  Notice 
that  the  Commission  is  prepared  to 
awrard  the  licenses. 

(c)  Winning  bidden  in  LMDS 
aiictions  that  meet  the  definition  of 
small  business  or  businesses  with 
average  gross  revenues  for  the  preceding 
three  yean  of  not  more  than  $75  million 
under  §  101.1112  must  submit  a  down 
payment  to  the  Commission  in  an 
amount  sxifficient  to  bring  their  total 
deposits  up  to  10  percent  of  their 
winning  bids  within  ten  business  days 
following  the  release  of  a  Public  Notice 
announcing  the  close  of  the  auction,  and 
up  to  20  percent  of  their  winning  bids 
within  ten  business  days  of  the  release 
of  a  Public  Notice  that  the  Commission 
is  prepared  to  award  the  licenses.  The 
remaining  80  percent  of  the  purchase 
price  will  then  be  subject  to  the 
installment  finanring  provisions  of 
§101.1108. 


flOI.1108    Lang4DnM 


(PCC 


Each  successfid  bidder  for  an  LMDS 
license  must  submit  a  long-form 
applicadon  (FCC  Form  600)  within  ten 
business  days  aftw  being  notified  by 
Public  Notice  that  it  is  the  winning 
bidder.  Applications  for  LMDS  on  FCC 
Form  600  must  be  submitted  in 
accordance  with  $  1.2107  of  this 
chapter,  all  applicable  procedures  set 
forth  in  the  rules  in  this  part,  and  any 
applicable  Public  Notices  that  the 
Commission  may  issue  in  connection 
with  an  auction.  After  an  auction,  the 
Commission  wrill  not  accept  long-form 
aj^oations  for  LMDS  licenses  from 
anyone  other  than  the  auction  wiimen 
and  parties  seeking  partitioned  licenses 
piinuant  to  agreements  with  auction 
winnen  under  §101.1111  of  this 
chapter.  . 

f  101.1107   Wddbtgcfadnatoremal 


1 01  not  inofaihaM  $75  iniMofk 

(a)  A  winning  bidder  that  qualifies  as 
a  small  business  punuant  to  §  101.1112 
may  use  a  bidding  credit  of  25  percent 
to  lower  the  cost  of  its  winning  bid. 

(b)  A  winning  bidder  that  has  average 
gross  revenues  for  the  preceding  three 
yean  of  more  than  $40  million  but  not 
more  than  $75  million  punuant  to 

§  101.1112  may  use  a  bidding  credit  of 
15  percent  to  lower  the  cost  of  its 
winning  bid. 

(c)  TfauB  bidding  credits  referenced  in 
paragraphs  (a)  and  (b)  of  this  section  are 
not  cumulative. 

(d)  Unjust  enrichment.  (1)  A  licensee 
that  utilizes  a  bidding  credit,  and  that 
during  the  initial  license  term  seeks  to 
assign  or  transfer  control  of  a  license  to 
an  entity  that  does  not  meet  the 


eligibility  criteria  for  a  bidding  credit, 
will  be  reqiiired  to  reimburae  the  U.S 
government  for  the  amount  of  the 
bidding  credit  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded,  as  a 
condition  of  Commission  approval  of 
the  assignment  or  transfer.  If,  within  the 
initial  term  of  the  license,  a  licensee  that 
utilizes  a  bidding  credit  seeks  to  assign 
or  transfer  control  of  a  license  to  an 
entity  that  is  eligible  for  a  lower  bidding 
credit,  the  difference  between  the 
bidding  credit  obtained  by  the  assigning 
party  and  the  bidding  credit  for  which 
the  acquiring  party  would  qualify,  plus 
interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  must  be  paid  to 
the  U.S.  government  as  a  condition  of 
Commission  approval  of  the  assignment 
or  transfer.  If,  within  the  initial  license 
term,  a  licensee  that  utilizes  a  bidding 
credit  seeks  to  make  any  ownership 
change  that  would  result  in  the  licensee 
losing  eligibility  for  a  bidding  credit  (or 
qualifying  for  a  lower  bidding  credit), 
the  amoimt  of  the  bidding  credit  (or  the 
difiierence  between  the  bidding  credit 
originally  obtained  and  the  bidding 
credit  for  which  the  restructured 
licensee  would  qualify),  plus  interest  at 
the  rate  imposed  for  installment 
financing  at  the  time  the  license  was 
awarded,  must  be  paid  to  the  U.S. 
government  as  a  condition  of 
Commission  approval  of  the  ownerahip 
change. 

(2)  The  amount  of  payments  made 
pursuant  to  paragra|^  (d)(1)  of  this 
section  will  be  reduced  over  time  as 
follows: 

(i)  A  transfer  in  the  firet  two  yean  of 
the  license  term  will  result  in  a 
forfeiture  of  100  percent  of  the  value  of 
the  bidding  credit  (or,  in  the  case  of 
small  businesses  transferring  to 
businesses  having  average  gross 
revenues  of  more  than  $40  million  but 
not  more  than  $75  million,  100  percent 
of  the  difference  between  the  bidding 
credit  received  by  the  former  and  the 
bidding  credit  for  which  the  lattn  is 
eligible); 

(ii)  In  year  three  of  the  license  tnm 
the  pajrment  will  be  75  percent; 

(iii)  In  year  four  the  payment  will  be 
50  percent;  and 

(iv)  In  year  five  the  payment  will  be 
25  percent,  after  which  there  will  be  no 
required  peyment 

{101.1106    Installment  payments  for 
licenses  wron  by  small  businesses  and 
entltiea  witt)  average  groas  rewanuas  of  not 
mora  than  $75  million. 

(a)  A  winning  bidder  that  qualifies  as 
a  small  business  pursuant  to  §  101.1112 
must  submit  to  the  Commission  a  do%vn 


payment  of  20  percent  of  the  net  auction 
price  for  the  license  punuant  to 
§  101.1105(c)  and  may  pay  the 
remaining  80  percent  of  the  net  auction 
price  for  the  license  in  installment 
pajrments  over  the  term  of  the  license. 
Interest  shall  be  imposed  based  on  the 
rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
license  is  granted,  phis  2.5  percent 
Payments  shall  include  interest  only  for 
the  firat  two  yean  and  payments  of 
interest  and  principal  amortized  over 
the  remaining  eight  yean  of  the  license 
term. 

(b)  A  winning  bidder  that  has  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $40  million  but  not 
more  than  $75  million  punuant  to 

§  101.1112  must  submit  to  the 
Commission  a  down  payment  of  20 
percent  of  the  net  auction  price  for  the 
license  punuant  to  §  101.1105(c)  and 
may  pay  the  remaining  80  percent  of  the 
net  auction  price  for  the  license  in 
installment  payments.  Interest  shall  be 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obligations  applicable  on 
the  date  the  license  is  granted,  plus  2.5 
percent.  Payment  of  interest  and 
principal  shall  be  amortized  over  the  ten 
yean  of  the  license  term. 

(c)  Unjust  enrichment.  A  licensee  that 
utilizes  installment  financing  and  that 
seeks  to  assign  or  transfer  control  of  a 
license  to  an  entify  not  meeting  the 
eligibilify  standards  for  installment 
pajrments  must  pay  not  only  luipaid 
principal  but  also  any  impaid  interest 
accrued  through  the  date  of  assignment 
or  transfer  as  a  condition  of  Commission 
approval.  If  a  licensee  that  utilizes 
installment  financing  seeks  to  assign  or 
transfer  control  of  a  license  to  an  entity 
qualifying  for  a  less  fevorable 
installment  plan,  its  payment  plan  Mrill 
be  adjusted  to  reflect  the  assignee's  or 
transferee's  eligibilify  status  as  a 
condition  of  Commission  approval  of 
the  assignment  or  transfer.  If  a  licensee 
that  utilizes  installment  financing  seeks 
to  change  its  ownenhip  structure  in 
such  a  way  that  would  result  in  a  loss 
of  eligibilify  for  installment  payments,  it 
must  pay  the  unpaid  principal  and 
accrued  interest  as  a  condition  of 
Commission  approval  of  the  change.  If 
such  a  change  in  ownenhip  would 
result  in  the  licensee  qualifying  for  a 
less  fevorable  installment  plan,  it  must 
adjust  its  payment  plan  to  reflect  its 
new  eligibilify  statiis  as  a  condition  of 
Commission  approval.  A  licensee  may 
not  change  its  payment  plan  to  a  more 
fevorable  plan.  '" 

(d)  Late  installment  payment.  Any 
licensee  that  submits  a  scheduled 
installment  payment  more  than  fifteen 
days  late  will  be  charged  a  late  pajrment 


fee  equal  to  five  percent  of  the  amount 
of  the  past  due  payment. 

(e)  Payments  will  be  applied  in  the 
following  order,  fete  charges,  intuest 
charges,  principal  payments. 


f  101.1109    CeftWcaMona,  ( 
racofda  maimanance  and  audita. 

(a)  Short-form  applications: 
certifications  and  disclosure.  In  addition 
to  certifications  and  disclosures 
required  in  part  1,  subpart  Q,  of  this 
chapter,  each  applicant  for  an  LMDS 
license  which  qualifies  as  a  small 
business  or  a  business  with  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $40  million  but  not 
more  than  $75  million  shall  append  the 
following  information  as  an  exhibit  to 
its  PCC  Form  175: 

(1)  The  identify  of  the  applicant's 
affiliates  and  controlling  principals;  and 

(2)  The  applicant's  gross  revenues, 
computed  in  accordance  with 
§101.1112. 

(b)  Long-form  applications: 
certifications  and  disclosure.  In  addition 
to  the  requirements  in  §  1.2107  of  this 
chapter,  each  applicant  submitting  a 
long-form  application  for  an  LMDS 
license  and  qualifying  as  a  small 
business  or  a  business  with  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $40  million  but  not 
more  than  $75  million  shall,  in  an 
exhibit  to  its  long-form  application: 

(1)  Disclose  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  101.1112,  for  each 
of  the  following:  the  applicant,  the 
applicant's  afBliates,  the  applicant's 
controlling  principals,  and,  if  a 
consortium  of  small  businesses  or 
businesses  with  average  gross  revenues 
for  the  three  preceding  yean  of  more 
than  $40  million  but  not  more  than  $75 
million,  the  memben  of  the  joint 
venture; 

(2)  List  and  summarize  all  agreements 
or  other  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
text  of  such  agreements  and 
instruments)  that  support  the 
applicant's  eligibilify  as  a  small 
business  or  a  business  with  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $40  million  but  not 
more  than  $75  million,  including  the 
establishment  of  de  facto  and  de  jure 
control;  such  agreements  and 
instruments  include,  but  are  not  limited 
to,  articles  of  incorporation  and  bylaws, 
shareholder  agreements,  voting  or  other 
trust  agreement,  franchise  agreements, 
and  any  other  relevant  agreements 
including  lettera  of  intent,  oral  or 
written;  and 

(3)  List  and  summarize  any  investor 
protection  agreements,  including  rights 
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of  first  tefosal,  supennajority  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fire  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  committees. 

(c)  Records  maintenance.  All  winning 
bidders  qualifying  as  small  businesses 
or  businesses  with  average  gross 
revenues  for  the  three  preceding  years  of 
more  than  $40  million  but  not  mora 
than  S75  million  shall  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue,  and  asset 
information,  including  any  document 
necessary  to  establish  eligibility  as  a 
small  business  or  business  with  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $40  million  but  not 
more  than  $75  million.  Licensees  (and 
their  successors-in-interest)  shall 
maintain  such  files  for  the  term  of  the 
license.  Applicants  that  do  not  obtain 
the  licen«e(s)  for  which  they  applied 
shall  maintain  such  files  imtil  the  grant 
of  such  lic«nse(s)  is  final,  or  one  year 
firom  the  date  of  the  filing  of  their  short- 
form  application  (FOC  Fwm  175), 
whichever  is  earlier. 

(d)  Audits.  (1)  Applicants  and 
licensees  claiming  eligibility  as  a  small 
business  or  business  with  average  gross 
revenues  for  the  three  preceding  years  of 
more  than  $40  million  but  not  more 
than  $75  million  shaU  be  subfect  to 
audits  by  the  Commission.  Selection  for 
audit  may  be  random,  on  information, 
or  on  the  basis  of  other  factors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  short- 
form  application  (FCC  Form  175).  Such 
consent  shall  include  consent  to  the 
audit  of  the  applicant's  or  licensee's 
books,  dociunents  and  other  material 
(including  accounting  procedures  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 
applicant's  or  licensee's  representations 
are,  and  remain,  accurate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  fodlities,  or 
parts  thereof,  engaged  in  providing  and 
transacting  business,  or  keeping  records 
regarding  Ucensed  LMDS  service,  and 
shall  also  include  consent  to  the 
interview  of  principals,  emplc^rees, 
customers  and  suppliers  of  the 
applicant  or  licensee. 


service  area  or  disaggregate  their 
licensed  spectium. 

(b)  If  partitioned  licenses  or 
disaggregated  licenses  are  being  applied 
for  in  conjimction  with  a  lioense(s)  to  be 
awarded  through  competitive  bidding 
procedures — 

(1)  The  applicable  procedures  for 
filing  short-form  applications  and  for 
submitting  upfront  payments  and  down 
pa3anents  contained  in  this  chapter 
shall  be  followed  by  the  applicant, 
which  must  disclose  as  part  of  its  short- 
form  application  all  parties  to 
agreement(s)  with  or  among  entities  to 
partition  or  disaggregate  the  license 
pursuant  to  this  section,  if  won  at 
auction.  See  §  1.2105(a)(2)(viii). 

(2)  Each  entity  that  is  a  party  to  an 
agreement  to  partition  the  license  shall 
file  a  long-form  application  for  its 
respective,  mutually  agreed-upon 
geographic  area  or  spectrum  together 
with  the  application  for  the  remainder 
of  the  BTA  or  spectrum  filed  by  the- 
auction  winner. 

(c)  If  the  partitioned  or  dfeaggregatad 
license  is  being  applied  for  as  a  partial 
assignment  of  the  license  following 
grant  of  the  initial  license,  request  for 
authorization  for  partial  assignment  of  a 
license  shall  be  made  pursuant  to 
§101.115(1). 


§101.1110   PaMtonetodHiy. 

Procedures  regarding  petitions  to 
deny  long-form  applications  in  the 
LMDS  service  will  be  governed  by 
§  1.2108  (b)  through  (d)  of  this  chapter. 

1 101.1111    ProcadufeeferpartMenetf 

(a)  LMDS  licensee*  may  apply  to 
partition  their  liomsed  gBO^:q>hic 


f  101^1112 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  101.1101  through 
101.1112,  uiiless  otherwise  specified  in 
those  secticHis. 

(b)  Sntall  business:  consortium.  (1)  A 
small  business  is  an  entity  that,  together 
with  its  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  years  of  not  more 
than  $40  million. 

(2)  For  purposes  of  determining 
whether  an  entity  meets  the  definition 
of  small  business  or  qualifies  as  a 
business  with  average  groas  revalues  for 
the  three  pieceding  yean  of  more  than 
$40  million  but  not  more  than  $75 
million,  the  gross  revenues  of  the 
applicant,  its  affiliates  and  controlling 
principals  shall  be  considered  on  a 
cumulative  basis  and  aggregated. 

(3)  Consortium.  A  consortium  of  small 
businesses,  or  a  consortium  of 
businesses  with  average  gross  revenues 
for  the  three  preceding  years  of  more 
than  $40  million  but  not  mora  than  $75 
million,  is  a  conglomerate  organization 
Conned  as  a  |otnt  venture  between  or 
among  mutually  independent  business 
firms,  each  of  which  individually 
satisfies  the  definiticHi  of  a  small 
business  or  business  with  average  gross 
revenues  for  the  three  preceding  years  of 
more  than  $40  million  but  not  more 
than  $75  million.  Each  individual 


member  must  establish  its  eligibility  as 
a  small  business  or  business  with 
average  gross  revenues  for  the  three 
preceding  years  of  more  than  $40 
million  but  not  more  than  $75  million. 
Where  an  applicant  (or  licensee)  is  a 
consortium  of  small  businesses  or  a 
consortium  of  businesses  with  average 
gross  revenues  for  the  three  preceding 
years  of  more  than  $40  million  but  not 
more  than  $75  million,  the  gross 
revenues  of  each  business  shall  not  be 
aggregated. 

(c)  (kx>ss  revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g..  cost  of  goods  sold), 
as  evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
most  recently  completed  calendar  years, 
or,  if  audited  financial  statements  were 
not  prepared  on  a  calendar-year  basis, 
for  Uie  most  recently  completed  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  application  (FCC 
Form  175).  If  an  entity  was  not  in 
existence  for  all  or  part  of  the  relevant 
period,  gross  revenues  shall  be 
evidenced  by  the  andited  financial 
statements  of  the  entity's  predecessor- 
in-interest  or,  if  there  is  no  identifiable 
predecessor-in-interest,  unaudited 
financial  statements  certified  by  the 
applicant  as  accurate.  When  an 
applicant  does  not  otherwise  use 
audited  financial  statements,  its  gross 
revenues  may  be  certified  by  its  diief 
financial  officer  or  its  equivalent 

(d)  Affiliate— (1)  Basis  for  affiliation. 
An  individual  or  entity  is  an  affiliate  of 
an  applicant  if  such  individual  or  entity: 

(i)  Directly  or  indirectly  controb  or 
has  the  power  to  control  the  applicant, 
or 

(ii)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(iii)  Is  oirectly  or  indirectly  controlled 
by  a  third  party  or  parties  who  also 
control  or  have  the  power  to  control  the 
applicant,  or 

(iv)  Has  an  "identity  of  interest"  with 
the  applicant 

(2)  Nature  of  control  in  determining 
affiliation,  (i)  Every  business  concern  is 
considered  to  have  one  or  more  pwrties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  paragraph  (dXiXi).  An 
■I4>Ucant  owning  50  percent  of  the  voting 
stock  of  another  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  my  action  of  the  other 
ctockiwldRS.  Also,  tlM  bylawra  of  a 
corporation  may  permit  a  stodcholder  with 
less  than  50  percent  of  the  voting  stock  to 


block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  ACBliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer,  or  key  employee  positions: 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  Ic^  employee  is  an  employee 
who,  because  of  her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  if  the  voting 
stock  is  so  widely  distributed  that  no 
effective  control  can  be  established. 

Example  for  paragraph  (dX2Xiii).  In  a 
corporation  where  the  ofBcers  and  directors 
own  various  size  blocks  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  officer  or  director  has  a  block  sufBcient 
to  give  him  control  or  the  power  to  control 
and  the  remaining  60  percent  is  widely 
distributed  with  no  individual  stockholder 
having  a  stock  interest  greater  than  10 
percent,  management  has  the  power  to 
control  If  persons  with  such  management 
control  of  the  other  entity  are  controlling 
principals  of  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

(i)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  cpiut  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  &mily  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  £ather-or  mother-in-law,  son-or 
daughter-in-law,  brother-or  sister-in- 
law,  step-father  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  half- 
brothw  or  -sister.  This  presiunption  may 
be  rebutted  by  showing  that: 

(A)  The  family  members  are 
estranged, 

(B)  The  family  ties  are  remote,  or 


(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  paragraph  (dXSXii)-  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law,  B,  has  a  controlling  interest  in 
an  LMDS  license  application.  Because  A  and 
B  have  a  presumptive  kinship  affiliation,  A's 
interest  in  Ck)rporation  X  is  attributable  to  B, 
and  thus  to  the  applicant,  unless  B  rebuts  the 
presimiption  with  the  necessary  showing. 

(4)  Affiliation  through  stock 
ownership,  (i)  An  applicant  is  presumed 
to  control  or  have  the  power  to  control 

a  concern  if  she  owns  or  controls  or  has 
the  power  to  control  50  perc«it  or  more 
of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he  owns,  controls, 
or  has  the  power  to  control  less  than  50 
percent  of  the  concern's  voting  stock,  iC 
the  block  of  stock  she  owns,  controls,  or 
has  the  power  to  control  is  large  as 
compared  with  any  other  outstanding 
block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  die  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  powrer  to 
control,  in  fact,  does  not  exbt 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreem^ts  t^Merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  .(including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiliate 
nor  an  applicant  can  use  such  options 
and  debentures  to  appear  to  terminate 
its  control  over  anothiar  concern  before 
it  actually  does  so. 

Example  1  for  paragraph  (dXS).U  company 
B  holds  an  option  to  purchase  a  controlling 
interest  in  company  A,  who  holds  a 
controlling  interest  in  an  LMDS  application, 
the  situation  is  treated  as  though  company  B 
had  exercised  its  rights  and  had  become 
owner  of  a  controlling  interest  in  company  A 
The  gross  revenues  of  company  B  must  be 
taken  into  accotmt  in  determining  the  size  of 
the  applicant 

Example  2  for  paragraph  (d)(5).  If  a  large 
company,  BigCo,  holds  70  percent  (70  of  100 


outstanding  shares)  of  the  voting  stock  of 
company  A,  who  holds  a  controlling  interest 
in  an  LMDS  license  application,  and  gives  a 
third  party,  SmallCo,  an  option  to  purchase 
50  of  the  70  shares  owned  by  BigCo,  BigCo 
will  be  deemed  to  be  an  affiliate  of  company 
A,  and  thus  tlie  applicant,  until  SmallCo 
actually  exercises  its  options  to  purchase 
such  shares.  In  order  to  prevent  BigCo  &om 
circumventing  the  intent  of  the  rule,  which 
requires  such  o^^cions  to  be  considered  on  a 
fully  diluted  basis,  the  option  is  not 
considered  to  have  present  effect  in  this  case. 
Example  3  for  paragraph  (d)(S).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  company  B  in  the  future,  the  situition 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts,  (i) 
Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  to  any  person  who  has  the  sole 
power  to  sell  such  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
will. 

(ii)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  business  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  &om  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
control  a  concern  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiliation  throu^  conunon 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  or  the 
management  (or  both)  of  another  entity. 

(8)  Affiliation  through  common 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  office  space, 
employees,  or  other  fecilities  (or  any 
combination  of  the  foregoing)  with 
another  concern,  particularly  where 
such  concerns  are  in  the  same  or  related 
industry  or  field  of  operations,  or  where 
such  concerns  were  formerly  affiliated, 
and  through  these  sharing  arrangements 
one  concern  has  control,  or  potential 
control,  of  the  other  concern. 

(9)  Affiliation  through  contractual 
relatiortships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
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cosiceni  has  control,  or  potmtial 
control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
anungements.  (i)  A  |oint  venture  for  size 
determination  purposes  is  so 
association  of  concerns  or  individnals 
(or  both),  writh  interests  in  any  degree  or 
(Mopoxtirai,  formed  by  contract,  express 
or  implied,  to  engage  in  and  carry  out 
a  single,  specific  business  vmture  for 
joint  prt^t  for  which  purpose  they 
combine  their  efforts,  property,  money, 
skill  and  knowledge,  but  not  on  a 
mntiniiing  or  permanent  basis  for 
conducting  business  generally.  The 
determination  vrhether  an  entity  is  a 
joint  venture  is  based  upon  the  focts  of 
die  business  operation,  regardless  of 
how  the  business  (operation  may  be 
desigaated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
pcoporticmate  to  each  party's 
amtribution  to  the  business  (^)eration  is 
a  significant  bctor  in  determining 
whether  the  business  operaticMi  is  a  joint 
venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each 
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tz  Federal  Commnnicaticms 
Commission. 

ACTKM:  Final  rule;  petitions  for 
reconsidwMtion . 


ti  In  Implementation  of  the  AM 
Ejqtanded  Band  AUotment  Plan.  FCC 
97-68.  the  Federal  Communicatiaiis 
Commission  granted  in  part  and  denied 
in  part  petitions  for  reconsideration  of 
Comments  in  Response  to 
Reconsideration  at  Implementation  of 
the  AM  Expanded  Band  and  Allotment 
Han.  FCC  96-113.  April  18. 1996  (61  PR 
16878).  and  Public  Notice,  Mass  Media 
Bureau  Announces  Revised  Expmded 
AM  Broadcast  Band  Improvement 
Factors  and  Allotment  Plan.  DA  96-408 
(releasad  March  22. 1996).  By  this 
action  the  Commission  rescinds  the 
second  allotment  plan  for  the  AM 
expanded  band.  Le..  1605-1705  kHz. 
modifies  the  frequency  preclusion 
profpam,  and  eHnrinates  software  and 
codhig  errors  in  the  frequency 
preclusion  and  allotment  computer 
programs.  Tliis  action  was  takn  to 


ensure  that  the  stations  assigned 
expanded  band  frequencies  would 
protect  existing  stations,  conform  to 
international  agreements,  and  provide 
interfsrance-free  rec^tion  vrithin  their 
service  i 


DEPARTMENT  OF  COMMERCE 

NBDOfiM  uoeanic  ana  Aunoapnanc 


EFFKT1VE0ATE:  March  17. 1997. 

FOR  RMTMER  ■TOnMATION  CONTACT: 
Peter  H.  Doyle.  Audio  Services  Division. 
Mass  MedM  Bureau.  (202)  418-2625. 


raHY  aroHMATiow; 
Concurrent  with  the  release  of 
In^>lementation  of  the  AM  Expmded 
Band  Allotmoit  I^an,  the  Commission's 
Mass  Media  Bureau  released  a  Public 
Notice  announcing  a  revised  eighty- 
ei^t  station  Expanded  Band  Allotment 
Plan  in  the  freqii^uiy  band  between 
1605  Mid  1705  kHz.  Hie  Revised 
Expanded  Band  Allotment  Plan 
identifies  stations  eligible  for  specific 
allotments.  See  Public  Notice  DA  97- 
537,  released  March  17, 1997.  Such 
licensees  will  also  be  notified 
individually  by  letter.  Identified  stations 
are  afforded  until  June  16, 1997  to  file 
an  application  for  construction  permit 
on  the  allotted  channeL  Apj^cations 
will  be  subject  to  petitions  to  deny  but 
not  to  competing  applications.  Each 
Expanded  Band  permittee,  following 
grant  of  construction  permit 
ai^lications  and  construction  of 
authorized  fiKulities,  will  be  required  to 
file  an  application  for  covering  license 
on  FCC  Form  302.  Expanded  Band 
licensees  will  receive  authorizations 
permitting  dual  frequency  operations  for 
a  period  not  to  exceed  five  years.  The 
full  text  of  the  Implemmtation  of  the 
AM  Expanded  Band  Allotment  Plan, 
FCC  97-68,  adopted  February  27, 1997 
and  released  March  17, 1997  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.  Washington,  D.C  (See  MM 
Docket  87-267).  The  complete  text  of 
this  order  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service 
(ITS).  2100  M  Street.  NW.  Suite  140. 
Washington.  D.C  20037. 

Podanl  Communicatioos  Commiasion. 
KMlUaaF. 


Acting  tistiefuiji. 

(FR  Doe.  97-10644  Filed  4-28-97;  8:45  am) 
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Zona  Off  Alaaha;  Miniiiijint 
Maaauraa  ta  Raduca  SaaMnI  Pycatch 
in  tha  lloak  antf4Jna  Qroundflali 


AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosphwic  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

aUMMART:  NMFS  issues  regulations  to 
require  operators  of  hook-and-line 
vessels  fi«>iing  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  and  the  Gulf  of 
Alaska  (GOA).  and  operaton  of  hook- 
and-line  vessels  that  are  required  to 
obtain  a  Federal  permit  and  are  fishing 
for  groundfish  in  Alaskan  waters  , 
adjacent  to  the  BSAI  and  to  the  GOA,  to 
conduct  fishing  operations  in  a 
specified  manner,  and  to  employ 
specified  bird  avoidance  techniques  to 
reduce  seabird  bycatch  and  incidental 
seabird  mortality.  This  measure  is 
necessary  to  mitigate  hook-and-line 
fishery  interactions  with  the  short-tailed 
albatross,  an  endangered  species 
protected  under  the  Endangered  Species 
Act  (ESA),  and  other  seabird  species. 
This  measure  is  intended  to  accomplish 
the  objectives  of  the  ESA  and  of  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (Groundfish 
FMPs)  with  respect  to  the  management 
of  the  GOA  groundfish  fishery  and  the 
BSAI  groundfish  fishery  and  the  marine 
environment 

EFFECTIVE  DATE:  May  29, 1997. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  the  final  rule  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  Suite  306,  605 
West  4th  Avenue,  Anchorage,  AK 
99501-2252;  telephone:  907-271-2809. 
FOR  FURTHER  ■gORMATTON  CONTACT:  Kim 
S.  Riven,  907-586-7228. 
aUPFiOBNTARV  SPORMATION:  The  U.S. 
groundfish  fisheries  of  the  GOA  mad  the 
BSAI  in  the  Exclusive  Economic  Zone 


are  managed  by  NMFS  under  the 
Groundfish  FMPs.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  (Council)  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.;  Magnuson-Stevens 
Act)  and  are  implemented  by 
regulations  for  the  U.S.  fisheries  at  SO 
Cni  part  679.  General  regulations  that 
also  pertain  to  U.S.  fisheries  appear  at 
subpart  H  of  50  CFR  part  600. 

Background 

Recent  takes  of  the  endangered  shoit- 
tailed  albatross  (Diomedea  albatrus) 
(two  in  1995  and  one  in  1996)  in  hook- 
and-line  groundfish  fisheries  in  the 
BSAI  and  the  GOA  highlight  a  seabird 
bycatch  problem.  A  recently  amended 
biological  opinion  issued  in  an  ESA 
section  7  consultation  .on  the  GOA  and 
BSAI  groundfish  fisheries  includes  an  ' 
incidental  take  statement  for  the  take  of 
four  birds  in  2  years  (USFWS.  1997).  If 
the  take  during  1997  and  1998  exceeds 
four,  NMFS  immediately  must  reinitiate 
section  7  consultation  and  review  with 
the  U.S.  Fish  &  Wildlife  Service 
(USFWS)  the  need  for  possible 
modification  of  the  reasonable  and 
prudent  measures  established  to 
minimize  take  of  the  short-tailed 
albatross. 

At  its  December  1996  meeting,  the 
Council  voted  unanimously  to 
recommend  that  all  hook-and-line 
vessels  fishing  for  groundfish  in  the 
GOA  and  BSAI  must  use  certain  seabird 
bycatch  avoidance  devices  intended  to 
reduce  the  incidental  mortality  of  the 
short-tailed  albatross  and  other  seabird 
species.  The  Council  reaffirmed  its 
recommendation  at  its  February  1997 
meeting.  At  its  April  1997  meeting,  the 
Coimcil  is.scheduled  to  take  action  to 
expand  seabird  avoidance  measures  to 
the  Pacific  halibut  hook-and-line  fishery 
in  Convention  waters  in  and  off  Alaska. 
Depending  on  Council  action, 
rulemaking  to  require  seabird  avoidance 
measures  may  be  initiated  separately  for 
the  halibut  fishery. 

Background  information  on  seabird 
avoidance  measures  established  for  the 
GOA  and  BSAI  hook-and-line  fisheries 
for  groundfish  may  be  found  in  the 
preamble  to  the  proposed  rule 
published  in  the  Federal  Register  on 
March  5, 1997  (62  FR  10016).  and  in  the 
EA/RIR/FRFA  prepared  for  this  action. 
Public  comment  was  invited  through 
March  20, 1997.  Thirty-three  letters  of 
comments  were  received  and  are 
summarized  and  responded  to  below  in 
the  "Response  to  Comments"  section. 
Two  letters  of  comment  were  received 
after  the  close  of  the  public  comment 


period  but  did  not  address  any  new 
issues. 

Change  From  the  Proposed  Rule 

The  proposed  rule  at  §  679.24(e){2)(ii) 
would  have  required  the  avoidance  of 
ofEal  discharge  to  the  extent  practicable 
when  setting  or  hwnling  hook-and-line 
gear.  If  the  discharge  of  %vaste  was 
unavoidable,  this  activity  would  have 
been  required  to  occur  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  to  that  where  gear  was  set  or 
hauled.  Comment  on  the  proposed  rule 
received  from  the  Alaskan  fishing 
industry  strongly  questioned  the  logic  of 
avoiding  the  discharge  of  ofial  when 
setting  gear,  because  waste  discharge 
distracts  birds  from  baited  hooks  and 
currently  is  employed  by  the  fishing 
fleet  as  a  bird  avoidance  technique. 
Furthermore,  most  vessels  using  hook- 
and-line  gear  typically  set  gear  from  the 
stern,  but  conduct  hauling  activity  at  a 
difierent  site  on  either  the  starboard  or 
port  side  of  the  vessel.  The  constraints 
in  the  proposed  rule  on  where  discharge 
may  occur  from  a  vessel  does  not  take 
into  account  that  setting  frequently 
occurs  off  the  stern  of  the  vessel. 

In  response  to  this  comment,  lAiFS 
has  revised  the  proposed  rule  at 
§679.24(e)(2)(ii)  to  require  that  any 
discharge  of  ofial  from  a  vessel  must 
occur  in  a  manner  that  distracts 
seabirds,  to  the  extent  practicable,  from 
baited  hooks  while  gear  is  being  set  or 
hauled.  The  discharge  site  on  board  a 
vessel  must  either  be  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station. 

Seabird  Bycatch  Avoidance  Gear  and 
Methods  ■'■    .Hie. 

After  considering  the  public 
comments  received,  N\Q^  is 
implementing  management  measures 
designed  to  reduce  d^e  incidental 
mortality  of  seabirds.  These  measures 
are  intended  to  minimize  seabird 
attraction  to  fishing  vessels  and  prevent 
seabirds  from  attempting  to  seize  baited 
hooks.  These  measures  apply  to  (1) 
operators  of  vessels  fishing  for 
groundfish  with  hook-and-Une  gear  in 
the  GOA  and  the  BSAI;  and  (2) 
operators  of  vessels  that  are  required  to 
obtain  a  Federal  permit  and  are  fishing 
for  groimdfish  with  hook-and-line  gear 
in  waters  of  the  State  of  Alaska  adjacent 
to  the  GOA  and  the  BSAI.  Exempted 
from  the  measures  are  vessels  that  retain 
more  roimd-weight  equivalent  of  halibut 
than  round-wei^t  equivalent  of 
groundfish. 

1.  All  applicable  hook-and-line 
fishing  operations  must  be  conducted  in 
the  foUowing  manner 


a.  Use  hooks  that  wh«i  baited,  sink  as 
soon  as  they  are  put  in  the  water.  This 
could  be  accomplished  by  the  use  of 
weighted  groundlines  and/or  thawed 
bait 

b.  Any  discharge  of  offal  from  a  vessel 
must  occur  in  a  manner  that  distracts 
seabirds,  to  the  extent  practicable,  from 
baited  hooks  while  gear  is  being  set  or 
hauled.  The  discharge  site  on  board  a 
vessel  must  either  be  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station. 

c.  Make  every  reasonable  efi'ort  to 
ensure  that  birds  brought  en  board  alive 
are  released  alive  and  that  wherever 
possible,  hooks  are  removed  without 
jeopardizing  the  life  of  the  bird. 

2.  All  applicable  hook-and-line 
fishing  operations  are  required  to 
employ  one  or  more  of  the  following 
seabird  avoidance  measures: 

a.  Deploy  gear  only  during  &e  hours 
specified  at  $679.24(eM2Kiv)(D)  of  this 
final  rule,  using  only  the  minimiim  - 
vessel's  lights  necessary  for  safety; 

b.  Tow  a  streamer  line  or  lines  during 
deployment  of  gear  to  prevent  birds 
from  taking  hooks; 

c.  Tow  a  ouoy,  board,  stick  or  other 
device  during  deployment  of  gear,  at  a 
distance  appropriate  to  prevent  birds 
bora  taking  hooks.  Multiple  devices 
mav  be  employed;  or 

a.  Deploy  hooks  underwater  through 
a  lining  tube  at  a  depth  sufficient  to 
prevent  birds  from  settling  on  hooks 
during  deployment  of  gear. 

Ma^  difCerent  ways  exist  to  prevent 
seabirds  from  taking  bait,  getting 
hooked,  and  being  drowncNd.  No 
solution  is  totally  effective  on  its  o«vn, 
but  combinations  of  solutions  can 
almost  completely  prevent  bait  loss  and 
the  killing  of  birds  (Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR).  1996a). 
Regiilations  at  §  679.24(eK2)  (i)  and  (ii) 
require  the  mandatory  use  of  two 
seabird  avoidance  measures  by  all 
applicable  vessels.  Section 
679.24(e)(2)(iii)  requires  that  every 
reasonable  effort  be  made  to  release 
alive  seabirds  brought  on  board.  In 
addition,  regulations  at  §  679.24(e)(2Hiv) 
require  the  use  of  one  or  more  of  four 
seabird  avoidance  measures.  NMFS 
strongly  encourages  fishermen  to  use  as 
many  of  these  four  measures  as  is 
practicable. 

Evaluatioa  of  ESKtivaMes  of  Saahird 
Avrndance  Measorss 

Seabird  avoidance  measures  have  not 
been  scientifically  tested  in  the  Alaskan 
hook-and-line  fisheries.  Although 
seabird  avoidance  measures  have  been 
studied  in  Southern  Ocean  hook-and- 
line  gear  fisheries,  difiiarences  between 
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those  fishoriet  and  Alaskan  fisheries 
waixant  that  testing  be  perfoimed  in  the 
Alaskan  hook-and-line  fisheries  prior  to 
the  application  of  measures  developed 
for  Southern  Ocean  fisheries.  Some  of 
the  diffsrences  between  the  fisheries 
are:  Target  species,  gear  and  gear 
deployment,  vessel  size  and  vessel 
configuration,  weather  and  sea 
conditions,  and  prevalent  seabird 
species.  Therefcxe,  rather  than  adopting 
measures  developed  for  the  Southon 
Ocean  fisheries,  NMFS  io^ilemeots  in 
this  final  rule  Alaskan  seabird 
avoidance  requirement*  that  are 
structured  to  allow  some  flexibility  in 
appUcation,  yet  assure  that  changes  in 
fishing  methods  will  efiisctively  reduce 
seabird  bycatch.  Studies  to  siseet  the 
effectiveness  of  seabird  bycatch 
avoidance  gear  and  methods  will 
include  the  collection  of  observer  data, 
testing  of  gear  on  NMFS  research 
vessels,  and  could  include  industry 
surveys.  When  assessments  have 
occiined  and  inform^ion  is  available  as 
to  the  effectiveness  and  practicability  of 
specific  sednrd  avoidance  measures  in 
the  Alaakan  hook-and-line  fishariea, 
NMFS  may  revise  the  regulations  to 
reflect  sudi  findings. 

USFWS  recudy  amended  its  1995 
Biological  Opinion  on  the  NMFS 
Interim  Incidental  Take  Exemotion 
Program  and  outlined  reasonaMe  and 
prudent  measiires  that  NMFS  must 
implemsut  with  regard  to  the  short- 
tailed  albatross  (USFWS.  1997).  Two 
additional  non-discretionary  reasonable 
and  prudmt  measures  foUow:  (l) 
Vessels  in  the  hook-and-line  fishery  of 
the  GOA  and  BSAI  areas  shall  be 
required,  as  soon  as  possible  but  no  later 
dian  October  1, 1997,  to  use  seabird 
bycatch  avoidance  devices  and  methods 
during  fishing  activities,  and  (2)  a 
research  program  outlining  specific 
plans  far  testing  the  effectiveness  of 
seabird  bycatch  avoidance  gear  and 
methods  shall  be  completed  before 
January  1. 1998.  NMFS  intends  to 
implement  these  reconunendations. 

Revised  Suggrstioaa  far  Streamer  Line 


NMFS  revises  the  guidelines  on 
streamer  line  construction  published  in 
the  preamble  to  the  March  5, 1997, 
proposed  rule  based  on  information  that 
indicates  streamer  line  construction 
should  account  for  variable  vessel  sizes 
and  gear  deployment  speeds  (New 
Zealand  Department  of  Conservation, 
1997).  Large  vessels  equal  to  or  greater 
than  125  ft  (38.1  m)  length  overall 
(LOA)  deplo3ring  gear  at  appnudnutaly 
5  knots  may  require  a  thicker  dimension 
of  streamer  line  (e.g.,  8  millimeters 
(mm)),  compared  to  smaller  vessels  less 


than  125  fl  (38.1  m)  LOA  deploying  gear 
at  faster  speeds  of  7  to  8  knots  that  may 
require  streamer  lines  constructed  of 
material  only  5  mm  in  diameter.  The 
key  characteristics  of  an  effective 
streamer  line  are: 

•  All  materials  used  to  construct  the 
streamer  line  and  to  hold  the  streamer 
line  in  place  are  strong  enough  to 
withstand  all  weather  conditions  in 
which  hook-and-line  fishing  activity  is 
likely  to  be  undertaken; 

•  The  streamer  line  is  attached  to  a 
pole  at  the  stem  of  the  vessel  and 
positioned  such  that  it  will  be  directly 
above  the  baited  hooks  as  they  are 
deployed; 

•  Tne  height  of  the  streamer  line  at 
the  point  of  attachment  is  4  to  8  m 
above  sea  level; 

•  The  streamer  line  for  all  vessel  sizes 
is  constructed  of  material  that  is 
between  5  and  8  mm  in  diameter; 

•  Length  of  streamer  line  is  a 
minimum  of  150  to  175  m  for  all  vessel 
sizes; 

•  Number  of  streamers  attached  to  a 
streamer  line  is  6  to  10  pairs; 

•  Streamers  made  of  a  heavy,  flexible 
material  that  will  allow  the  streamers  to 
move  freely  and  flop  unpredictably  (for 
example,  streamer  cord  insmted  inside 
a  red  polyurethane  tubing); 

•  Streamer  pairs  attached  to  the  bird 
streamer  line  using  a  3-way  swivel  or  an 
adjustable  snap; 

•  Streamers  should  just  skim  above 
the  water's  surface  over  the  baited 
hooks. 

These  characteristics  should  be  taken 
into  consideration  when  employing  a 
bird  streamer  line,  as  require(|  in  this 
rule.  NMFS  may  propose  these  or 
similar  twchniral  specifications  for 
streamer  lines  be  included  in 
regulations  after  testing  has  occurred 
and  information  is  avadable  on  the 
effectiveness  of  specifically  constructed 
streamer  lines  in  the  Alaskan  hook-and- 
line  fisheries. 

Reepiwise  to  Comments 

Comment  1 

The  proposed  measures  deviate 
substantially  from  and  are  weaker  than 
the  seabird  avoidance  regulations 
established  by  CCAMLR  that  NMFS 
implemented  for  the  protection  of 
sa^irds  in  the  sub-Antarctic  fisheries 
on  March  5. 1996  (61  FR  8483).  The 
proposed  Alaskan  measures  were 
initially  suggested  by  the  North  Pacific 
Longline  Association  and  subsequendy 
recommended  to  NMFS  by  the  Council. 
NMFS  should  require  the  Alaskan  hook- 
and-line  fisheries  to  comply  with  the 
more  stringent  CCAMLR  measures  or 
something  similar  and  not  simply 
rubber-stamp  the  industry  proposal. 


Response.  NMFS  disagrees  with  the 
recommendation  that  the  CCAMLR 
regulations  should  be  implemented  for 
the  Alaskan  fisheries  at  this  time.  The 
proposed  regulations  for  seabird 
avoidance  measures  in  Alaskan  fisheries 
were  based  on  the  CCAMLR  regulations. 
Nonetheless,  differeitces  exist  between 
the  sub- Antarctic  longline  fisheries 
govwned  under  the  QCAMLR 
regulations  and  the  Alaskan  groiindfish 
hook-and-line  fisheries.  These 
differences  include:  (1)  Target  species, 
(2)  gear  and  gear  droloyment.  (3)  vessel 
size  and  vesMl  configuration.  (4) 
weather  and  sea  conditions,  and  (5) 
prevalent  seabird  species.  Patagonia 
toothfish  (Dissoatichus  eleginoides)  and 
southern  bluefin  tuna  [ThunnuB 
maccayii)  are  key  target  species  In 
Southern  Ocean  fisheries.  Patagonia 
toothfish  is  fished  with  the  Spanish 
method  of  bottom  longlining.  the  geer 
being  more  buoyant  than  that  used  in 
Alaska.  The  southern  bluefin  tuna  is  a 
pelagic  species  fished  with  pelagic  or 
surface  gear.  Hooks  are  attached  to 
branch  Unas  which  are  attached  to  the 
mainline.  The  wuinliiw  is  stispended 
between  buoys,  uid  the  35  m  branch 
lines  hang  b^ow  the  mainline.  The 
m^ority  of  the  vessels  are  large  (30-50 
m)  and  deploy  gear  either  from  the  stern 
or  the  side  of  the  vessel  at  speeds  of  10- 
13  knots.  The  prevalent  seabird  species 
incidentally  taken  are  albatrosses  and 
petrels. 

In  contrast,  the  Alaskan  hook-and-line 
groimdfish  fisheries  target  primarily 
Pacific  cod,  sablefish,  and  turbot,  which 
all  are  demersal  species  fished  with 
bottom  gear  consisting  of  groimdlines  to 
which  1  ft  gangfons  are  attached.  In 
general,  larger  vessels  (100-150  ft  (30.5- 
45.7  m))  are  used  in  the  BSAI  and 
smaller  vessels  (30-80  ft  (9.1-24.4  m)) 
are  used  in  the  GOA  All  vessels  deploy 

Eir  from  the  stem  at  speeds  of  5-7 
ots.  The  prevalent  seabird  species 
incidentally  taken  in  the  BSAI  are 
fulmars  and  gulls,  while  in  the  GOA 
fulmars  and  albatrosses  predominate. 

Bottom  gear  used  in  the  Alaskan 
hook-and-line  fisheries  is  designed  to 
sink  quickly  to  readi  the  bottom  where 
fishing  occiirs.  Typically,  fishermen 
weight  the  groundline  to  achieve  its 
sinking  quickly.  In  contrast,  surface  or 

Elagic  gear  used  in  Southern  Ocean 
hnies  is  designed  to  fish  mid-water 
and  may  be  mora  buoyant  and  not  sink 
as  quickly  as  bottom  gear.  The 
predominant  number  of  relatively  small 
vessels  in  the  Alaskan  hook-and-line 
fisheries  (approximately  1200  vessels. 
30-80  ft  (9.1-24.4  m))  raises  safety 
ccmcems  with  night-setting  of  geer  as 
required  by  CCAMLR  regulations 
(approximately  15-30  vessels.  100-150 


ft  (30.5-45.7  m)).  The  technical 
standards  for  streamer  lines  in  CCAMLR 
regulations  is  not  appropriate  for  the 
gear  deployment  speeds  and  the 
majority  of  the  vessels  in  the  Alaskan 
fisheries.  No  studies  have  been 
conducted  on  the  effectiveness  of 
CCAMLR  seabird  avoidance  measures 
on  Alaskan  bird  species.  It  is  not  known 
if  the  effectiveness  of  these  measures  is 
taxonomically  dependent. 

The  CCAMLR  regulations  reflect  the 
development  of  seabird  avoidance 
measures  designed  for  specific  fisheries 
and  operating  conditions.  Ciurent 
information  suggests  that  seabird 
avoidance  techniques  appropriate  for 
one  fishery  may  not  be  appropriate  for 
another  (Duckworth,  1995;  CCAMLR, 
1996a^  CCAMLR  has  refined  its 
conservation  measures  each  year  since 
1990,  based  upon  experience  in  the 
Southern  Ocean  fisheries,  and  is 
attempting  to  develop  the  right  set  of 
measures  based  upon  the  conditions  in 
the  CCAMLR  fisheries.  Management 
agencies  must  assess  the  needs  in  a 
particular  fishery  and  employ  measures 
that  are  practicable  for  that  fishery. 
Nigel  Brothers  of  Australia,  primary 
author  of  "Catching  Fish  Not  Birds." 
and  the  CCAMLR  publication  "Fish  the 
S6a.  Not  the  Sky"  state  very  clearly  that 
the  most  applicable  solutions  for 
preventing  seabirds  from  taking  baits 
depend  on  the  vessel,  its  size,  die  crew, 
weather  and  sea  conditions,  and  where . 
and  when  fishing  occurs.  These  factors 
must  be  considered  when  implementing 
regulations  for  a  particular  fishery. 
While  certain  of  the  CCAMLR 
regulations  are  appropriate  for  the 
Alaskan  fisheries  and  are  incorporated 
into  this  final  rule,  others  will  be 
implemented  only  after  further 
investigation  demonstrates  their 
practicability  in  the  Alaskan  fisheries. 

USFWS  believes  that  implementation 
of  the  proposed  measures  will 
contribute  to  the  reduction  of  take  of  the 
endangered  short-tailed  albatross,  and 
will  lead  to  the  development  of  more 
specific  requirements  for  the  use  of 
seabird  avoidance  methods  in  the  future 
(USFWS,  1997).  Implementation  of 
specific  requirements,  such  as  those 
adopted  by  CCAMLR,  woidd  not  be 
prudent  at  this  time,  because  no 
information  is  available  on  the 
effectiveness  of  these  measures  with  the 
gear  and  conditions  of  Alaska's  hook- 
and-line  fisheries.  Studies  on  the, 
effectiveness  of  seabird  bycatch 
avoidance  devices  in  other  fisheries  are 
very  limited,  and  conclusions  from 
those  studies  are  based  on  small  sample 
sizes.  USFWS  believes  that  it  is 
essential  to  gather  data  on  the 
effectiveness  of  seabird  avoidance 


measures  as  soon  as  possible  before 
requiring  the  mandatory  use  of 
potentially  cosUy  measum,  such  as 
those  adopted  by  CCAMLR  in  the 
Alaskan  fisheries.  USFWS  believes  that 
the  regulations  recommended  by  the 
Coun^  and  proposed  by  NMFS  shoidd 
significandy  reduce  seabird  bycatch. 
NMFS  concurs  with  these  views  held  by 
USFWS. 

Comment  2 

CCAMLR  regulations  require  the  use 
of  thawed  bait  NMFS  should  require 
the  same  in  Alaskan  waters.  NMFS 
should  also  require  that  the  hooks  or 
groundlines  be  weighted  such  that  they 
sink  quickly. 

Response.  One  way  the  proposed 
measures  would  reduce  the  incidental 
mortality  of  short-tailed  albatrosses  and 
other  seabird  species  is  by  previenting 
seabirds  from  attempting  to  seize  baited 
hooks.  Two  methods  for  causing  baited 
hooks  to  sink  as  soon  as  they  are  put  in 
the  water  is  to  use  thawed  bait  or 
weighted  groundlines.  Although  the 
preamble  of  the  proposed  rule  noted 
these  methods,  NMFS  believes  that 
specifying  the  methods  in  regulation  is 
not  necessary.  Rather,  the  regufation 
requires  that  the  hooks  sink  as  soon  as 
they  are  put  in  the  water,  regardless 
which  method  is  used.  The  industry 
should  have  the  flexibility  to  select  a 
method  that  is  most  appropriate  to  the 
vessel  and  fishing  conditions. 

The  current  scientific  literature 
contains  very  limited  amounts  of 
information  on  the  comparative 
performance  of  vessels  that  employ 
diSsrent  bait  thawing  practices  (Klaar 
and  Polacheck,  1995).  The  authors 
found  that  fewer  seabirds  were  caught 
by  hook-and-line  vessels  when  semi- 
thawed  bait  was  used  than  when  the 
bait  was  well-thawed.  Due  to  small 
sample  sizes,  it  woidd  be  difficult  to 
determine  whether  the  level  of  bait 
thawing  had  any  substantial  effects. 
Typically,  the  larger  BSAI  hook-and-line 
vessels  employ  automatic  baiting 
machines  that  require  semi-thawed  bait 
Fully  thawed  bait  cannot  be  used 
effectively  in  the  mechanized  baiting 
and  gear  deployment  used  by  most  of 
the  larger  vessels. 

A  recent  New  Zealand  study 
(Duckworth,  1995)  found  that  lower 
seabird  bycatch  rates  were  achieved 
when  thawed  baits  were  used,  although 
these  rates  were  not  statistically 
different  from  rates  achieved  through 
the  use  of  frozen  baits.  This  study  railed 
for  further  studies  to  measure  the 
effectiveness  of  (1)  types  of  bait  that 
sink  Caster,  and  (2)  the  use  of  weighted 
hooks  on  groundlines. 


The  proposed  rule  would  establish  a 
performance  standard  for  the  Alaskan 
groundfish  hook-and-line  fisheries  that 
requires  baited  hooks  to  siilk  as  soon  as 
they  are  put  in  the  water.  Given  that  the 
specific  CCAMLR  provisions  have  not 
been  evaluated  in  Alaskan  hook-and- 
line  fisheries  (see  response  to  Comment 
1)  and  given  the  limited  amoimt  of 
information  available  on  their 
effectiveness,  NMFS  believes  that 
fishermen  must  have  some  flexibility  in 
method  and  means  in  meeting  this 
performance  standard  rather  than 
specifying  in  regulation  how  the 
standard  must  be  met 

Comments 

The  CCAMLR  requirement  to  use 
thawed  bait  should  not  be  imposed  for 
the  Alaskan  hook-and-line  fleet,  which 
typically  uses  partially  thawed  bait  in 
automatic  baiting  operations.  Fisheries 
regulated  by  CCAMLR  use  15-ft  (4.6  m) 
gangions  that  allow  baited  hooks  to 
remain  on  the  surface  until  the  m^inlin* 
descends  15  ft  (4.6  m)  and  sinks  the 
hooks.  In  contrast,  the  majority  of 
Alaskan  hook-and-line  vessels  use 
shorter  gangions,  approximately  1-ft  (0.3 
m)  long.  As  long  as  fishermen 
adequately  wei^t  their  groundlines, 
which  is  die  oidy  way  to  make  baited 
hooks  sink  as  soon  as  they  are  put  in  the 
waters,  use  of  thawed  bait  has  a 
negligible  effect  on  the  sinking  rate  of 
weighted  hook-and-line  gear  in  the 
Alaskan  hook-and-line  fishery. 

Response.  NMFS  agrees.  If  fishermen 
use  weighted  groimdUnes  that  cause  the 
hooks  to  sink  as  soon  as  they  are  put  in 
the  water,  they  would  be  in  compliance 
with  the  rule.  Nonetheless,  the  use  of 
thawed  bait  remains  an  option  to 
enhance  the  sinking  rate  of  hook-and- 
line  gear  for  the  reasons  provided  in  the 
response  to  Commoit  2. 

Comment  4 

NMFS  should  require  the  use  of  a 
streamer  line  and  the  setting  of  hook- 
and-line  gear  at  night  The  proposed 
measures  do  not  require  either,  although 
a  vessel  must  choose  one  avoidance 
technique  that  may  include  Aight-setting 
or  streamer  lines.  The  publication 
"Catching  Fish  Not  Birds"  emphasizes 
that  fishing  vessels  must  employ  several 
avoidance  techniques  to  be  effective,  not 
a  "pick  one"  strat^y  as  profKtsed  in  the 
Alaskan  regulations. 

Response.  As  explained  in  the 
response  to  Comment  1,  seabird 
avoidance  techniques  appropriate  for 
one  fishery  may  not  be  appropriate  for 
another.  Management  agencies  must 
assess  the  needs  in  a  particular  fishery 
and  employ  measures  that  are 
practicable  for  that  fishery.  The  rule 
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would  requira  that  more  than  one 
avoidance  maasura  be  used.  Reguladons 
at  §679.24(eM2)(i)  and  (ii)  require 
•eabird  avoidance  measures  of  all 
applicable  hook-and-line  vessels  fishing 
for  gioundfish.  Section  679.24(e)(2Kiii) 
requires  that  every  reasonshle  effort  be 
made  to  release  aUve  seabirds  brought 
on  board.  In  addition,  applicable  hook- 
and-line  vessels  mxut  employ  at  least 
(me  of  four  seabird  svoidsnce  measures 
set  forth  at  $  679.24(eK2)(iv).  NMFS 
does  not  limit  a  vessel  to  using  only  erne 
of  these  measures. 

National  Standard  10  of  the 
Magnuson-Stevens  Act  requires  that 
measures  shall,  to  the  extent  practicable, 
promote  the  safaty  of  human  Ufa  at  sea. 
Night-setting  may  pose  saisty  concerns 
for  smaller  vessels.  Requiring 
mandatory  night-setting  may  be  neither 
practicable  nor  an  efiisctive  seabird 
deteirant  in  the  Alaskan  fishery  given 
(1)  that  night-setting  is  not  an  available 
avoidance  measure  during  June  and  July 
in  northern  latitudes.  (2)  the  importance 
of  squid  in  the  diet  of  the  short-tailed 
albatross  suggests  that  short-tailed 
albatrosses  may  have  nocturnal  feeding 
habits  (Shnbume,  1993).  and  (3)  safsty 
ooncons  related  to  night-setting  by 
smaller  vessels. 

New  Zealand  is  odb  of  the  leading 
natiiMis  in  efforts  to  reduce  seabird 
bycatch  in  hook-and-line  fisheries.  In 
1992.  licenses  issued  to  Japanese  hook- 
and-line  vessels  to  fish  in  New  Zealand 
waters  required  either  that  streamer 
lines  must  be  used  or  gear  must  be 
deployed  at  night  (Murray  e<  al.  1993). 
Concerns  were  raised  that 
recommending  night-setting  be 
mandatocy  in  certain  areas  would  be 
unwise,  given  the  nocturnal  feeding 
habits  of  certain  seabird  species. 
Beginning  in  1993,  the  use  of  streamer 
linesbecune  mandatory  for  foreign  and 
domestic  hook-and-line  fishing  and 
night-setting  was  removed  as  a  license 
requirameot  (Duckworth,  1995). 
Australia,  another  leading  nation  in 
seabird  bycatch  efforts,  requires  the  use 
of  streamer  lines  but  does  not  require 
night-setting.  All  other  seabird 
avoidance  methods  are  volimtary. 

Seabird  avoidance  requiremants  must 
fit  the  particular  needs  of  the  situation. 
Until  further  informatiMi  is  available  on 
the  afbctiTeDess  of  seabird  avoidance 
devices  in  the  Alaskan  hook-and-line 
fisheries,  NMFS  believes  that  providing 
the  iiulustry  with  some  flexibility  in 
choosing  among  possible  options  to 
reduce  seabird  bycatch  is  appropriate. 

Comment  5 

Vessels  should  be  req\iired  to  employ 
all  three  of  the  following  measures  at  sill 
times:  Night-setting,  streamers,  and 


deployment  of  hooks  imderwater  using 
lining  tubes. 

Response.  NMFS  disagrees.  As 
explained  in  the  responses  to  Comments 
1  and  4,  seabird  avoidance  techniques 
appropriate  for  one  fishery  may  not  be 
appropriate  for  another.  Management 
agencies  must  assess  the  needs  in  a 
particular  fishery  and  employ  measures 
that  are  practicable  for  that  fiLsbery.  In 
addition,  NMFS  does  not  limit  the 
niunber  of  seabird  avoidance  measures 
that  may  be  employed.  At  this  time,  the 
pnfamd  option  is  to  implement  seabird 
avoidance  measures  for  the  Alaskan 
hook-«id-line  fisheries  that  (1)  provide 
the  industry  some  flexibility  in  choosing 
seabird  avoidance  techniques  that  are 
appropriate  for  diffarent  vessel  size 
categories  and  fishing  operations,  and 
(2)  idlow  for  the  development  and 
assessment  of  the  effectiveness  of  these 
meesures  to  determine  whether  they 
should  be  made  mandatory. 

Comments 

The  option  fu  fishermen  to  use  night- 
setting  as  a  seabird  avoidance  technique 
should  be  dropped  at  this  time,  pending 
clarification  of  the  faeding  habits  of 
diort-tailed  albatross.  Preliminary 
inf(»mation  indicates  these  birds  may 
have  nocturnal  £aeding  habits. 

Response.  NMFS  disagrees.  Although 
questions  exist  whether  or  not  short- 
tailed  albatross  are  nocturnal  feeders, 
many  other  bird  species  are  not 
Available  literature  suggests  that  night- 
setting  can  be  an  effective  technique  to 
avoid  catching  birds  in  hook-and-line 
fisheries  and  NMFS  does  not  have 
information  to  indicate  otherwise. 
Therefore,  NMFS  will  retain  night 
setting  ss  an  optional  seabird  avoidance 
measure. 

Comment? 

NMFS  should  not  impose  mandattwy 
iB^  and  day  restrictions  on  setting  of 
hook-and-line  gear.  These  restrictions 
should  be  retained  as  optional  measures 
to  reduce  seabird  mortality  in  the  hook- 
and-line  fisheries.  The  number  of 
daylight  houn  widely  vary  in  northern 
latitudes.  Restrictions  to  limit  fishing 
operatioiu  to  hours  of  darkness  would 
severriy  limit  fishing  operations, 
especially  during  the  months  of  June  or 
July  when  very  few,  if  any  hours  of 
darkness  exist  Furthermore,  a 
prohibition  on  fishing  operations  during 
daylight  would  limit  the  ability  of  vessel 
operators  to  fish  in  a  manner  that  avoids 
bycatch  and  mortality  of  other  species  of 
concern  such  as  Pacific  halibut 

Response.  NMFS  sgrees.  As  explained 
in  the  responses  to  Comments  1, 4,  and 
5,  seabird  avoidance  techniques 
appropriate  for  one  fishery  may  not  be 


appropriate  for  another.  Management 
agencies  must  assess  the  needs  in  a 
particular  fishery  and  employ  measures 
that  are  practicable  for  that  fishery. 
NMFS  does  not  limit  the  number  of 
seabird  avoidance  measures  that  may  be 
employed.  At  this  time,  the  preferred 
option  is  to  implement  seabird 
avoidance  measures  for  the  Alaskan 
hook-and-hne  fisheries  that  (1)  provide 
the  industry  some  flexibility  in  choosing 
appropriate  seabird  avoidance 
techniques,  and  (2)  allow  for  the 
development  and  assessment  of  the 
effectiveness  of  these  measures  to 
determine  whether  they  should  be  made 
mandatory.  At  this  time,  night-setting  of 
hook-and-line  gear  will  remain  an 
optional  measure  to  reduce  seabird 
mortality. 

Comment  8 

The  technical  spedncations  of  the 
streamer  line  should  be  included  in  the 
proposed  rule,  as  they  are  under  the 
CCAMLR  regulations.  Furthermore, 
streamer  lines  should  be  required  for  all 
boats  equal  to  or  greater  than  100  h 
(30.5  m)  LOA 

Response.  NMFS  disagrees.  As 
explained  in  the  responses  to  comments 
1, 4,  and  5,  seabird  avoidance 
techniques  appropriate  for  one  fishery 
may  not  be  appropriate  for  another. 
Management  ageiicies  must  assess  the 
needs  in  a  partiodar  fishery  and  employ 
measures  that  are  practicable  for  that 
fishery.  This  approach  will  provide  the 
industry  some  flexibility  in  choosing 
appropriate  seabird  avoidance 
tec^miques  and  allow  for  the 
development  and  assessment  of  the 
effectiveness  of  these  meesures  to 
determine  whether  they  should  be  made 
mandatory.  NMFS  has  revised 
guidelines  for  streamer  line  construction 
based  on  preliminary  information  from 
a  commercial  supplier  of  this 
equipment.  The  revised  guidelines  in 
the  preamble  of  this  final  rule  reflect 
variations  in  streamer  line  specifications 
that  may  be  necessary  according  to 
vessel  length  and  gear  setting  speed. 
Sturdiw  construction  materials  also  may 
be  necessary  given  the  harsh  Alaskan 
weather  and  sea  conditions.  In  1993, 
New  Zealand  fisheries  required 
CCAMLR  streamer  line  specifications  as 
a  minimum  standard.  It  has  since  been 
d^ermined  that  in  some  instances  these 
technical  specifications  are  not  suitable 
for  smaller  vessels.  When  testing  has 
occurred  and  inftHmation  is  avaUable  as 
to  the  effectiveness  of  various 
constructions  of  streamer  lines  in  the 
Alaskan  hook-and-line  fisheries,  NMFS 
may  revise  the  regulations  to  include 
technical  specificatioiu  for  construction 
of  streamer  lines. 


If  streamer  lines  are  proven  effective 
in  reducing  seabird  mortality  in  the 
Alaskan  hook-and-line  fisheries,  NMFS, 
in  consultation  with  the  Council,  can 
amend  regulations  to  require  mandatory 
use  of  streamer  lines  on  larger  hook- 
and-line  vessels. 

Comment  9 

Simply  towing  a  stick,  board,  or  buoy 
behind  a  hook-and-line  vessel  will  not 
significantiy  reduce  seabird  bycatch. 
Furthermore,  these  devices  should  be 
allowed  only  on  those  vessels  with  an 
observer  aboard  until  such  devices  have 
been  demonstrated  to  be  as  effective  as 
streamer  lines.  Preferably,  this  option 
should  be  deleted. 

Response.  NMFS  believes  that 
preliioinary  testimony  from  Alaskan 
fishermen  on  the  effectiveness  of  towing 
a  buoy,  board,  stick,  or  other  device  in 
reducing  seabird  bycatch  warrants  the 
inclusion  of  this  option  in  regulations. 
Any  device  that  moves  unpredictably 
across  the  water  near  the  gear  shotdd 
help  prevent  birds  from  taking  baited 
hooks.  The  towing  of  a  buoy,  board, 
stick,  or  other  device  may  not  be  totally 
effective  on  its  own,  but  combinations 
of  solutions  can  significantiy  reduce 
seabird  bycatch. 

Comment  10 

The  proposed  rule  at 
§  679.24(e)(2)(ivHB)  should  be  revised  to 
include  an  allowance  for  towing  of  a 
broom  and  miniTnum  standards  for  the 
broom  or  stick  shoidd  be  specified. 
Furthermore,  the  regulatory  phrase  "or 
other  device"  should  be  deleted  entirely 
from  this  regulation.  It  is  the  towing  of    ' 
a  buoy  or  a  bnxHn  that  has  been  used 
by  local  fishermen  as  a  bird  avoidance 
technique,  not  the  towing  of  other 
devices.  If  fishermen  develop  a  new 
device-tovring  technique  that  proves  to 
be  more  effective  than  a  buoy  bag  or  a 
broom,  that  shoidd  be  considered  in 
regulations  at  a  later  time. 

Response.  NMFS'  intent  in  using  the 
term  "stick"  instead  of  "broom"  as  a 
towing  device  is  that  the  former  term 
may  be  more  broadly  applied  and  would 
include  a  broom.  NMFS  has  maintained 
the  option  for  fishermen  to  use  devices 
other  than  buoys,  boards,  or  sticks  to 
tow  behind  a  vessel  as  a  bird  deterrent 
with  the  intent  of  jnoviding -fishermen 
some  flexibility  to  explore  bird 
avoidance  techniques  outside  those 
strictiy  defined  in  the  final  rule.  Future 
rulemaking  can  include  specific 
standards  for  towed  devices  once 
information  on  which  to  base  these 
standards  becomes  available. 


Comment  11 

It  is  ironic  tint  NOAA/NMFS  would 
require  specific  seabird  avoidance 
measures  for  U.S.  vessels  longlining 
south  of  30°  south  let  and  pay  for  the 
reprinting  of  the  publication  "Catch 
Fish  Not  Birds"  that  endorses  these 
same  regulations,  but  fail  to  require 
these  measures  in  Alaskan  waters  to 
prevent  the  deaths  of  short-tailed 
albatross  and  other  seabirds.  The  ability 
of  the  United  States  to  influence  long 
term  international  conservation  efforts 
is  dependent  ontiie  United  States 
leading  by  example  thiough  adoption 
CCAMLR  regulations  for  tiieAlaskan 
hook-and-line  fisheries. 

Response.  As  explained  in  the 
response  to  Comment  1,  seabird 
avoidance  techniques  appropriate  for 
one  fishery  may  not  be  appropriate  for 
another.  Management  agencies  must 
assess  the  needs  in  a  particidar  fishery 
and  employ  measures  that  are 
practicable  for  that  fishery.  NMFS 
recognizes  and  endorses  international 
efforts  to  address  seabird  bycatch 
problems,  and  in  this  final  rule  adopts 
seabird  avoidance  measures  that  are 
appropriate  for  the  Alaskan  hook-and- 
line  fisheries. 

Conunenf 12 

The  proposed  regulations  are 
necessary  and  should  be  implemented 
without  delay. 

Response.  NMFS  agrees. 

Comment  13 

NMFS  should  include  new  bait 
casting  methods  as  optional  seabird 
avoidance  measures.  During  line  setting, 
two  vrays  exist  to  throw  the  bait  out  of 
the  turbulence  of  the  vessel's  wake  and 
propeller  in  older  to  increase  its  sink 
rate:  Fishermen  can  use  an  automatic 
bait  throwing  machine  or  they  can 
educate  their  crew  to  throw  the  baited 
lines  at  least  10  m  clear  of  the  ship. 
Automatic  bait  throwing  marhinas  can 
significantiy  reduce  seabird  bycatch  if 
uMd  in  conjunction  with  streamer  lines. 

Response.  NMFS  acknowledges  that 
promising  seabird  avoidance  techniques 
for  the  Alaskan  fisheries  likely  exist 
other  than  those  listed  in  the  proposed 
rule.  Alternative  bait  casting  methods 
can  be  employed  by  fishermen  and 
considered  in  foture  rulemaking  if 
warranted. 

Comment  14 

The  deployment  of  streamer  lines 
and/or  towing  buoys  during  rough 
weather  is  probably  of  question^le 
value  and  would  present  another 
complication  during  difficult  and 
possibly  daitgeroiu  operating 
conditions.  During  times  when  winds 


are  in  excess  of  30  knots  and  during 
times  of  darkness,  seabirds  are  not 
flying.  Bird  avoidance  measures  are  not 
necessary  dtiring  these  times  and  could 
pose  safety  hazwls  for  vessel  operators 
and  crew. 

Response.  NMFS  disagrees.  Current 
information  from  Australia  and  New  ~ 
Zealand  indicates  that  for  certain 
seabird  species  (e.g.,  species  in  the  order 
Procellariiformes),  the  number  of 
seabirds  present  actually  increases  as 
the  wind  increases  to  about  50  knots 
and  then  may  decrease  in  wrinds  greater 
than  60  knots. 

Comment  15 

Dumping  of  fish  waste  when  setting 
baited  hooks  actually  acts  as  a  lure  to 
draw  the  birds  away  from  the  stem  and 
die  hooks.  NMFS  should  eliminate 
reference  in  the  proposed  rule  to  the 
avoidance  of  dumping  of  oBal  while 
setting  gear  because  tibis  activity  is  a 
recognized  measure  used  by  the  Alaskan 
fleet  to  reduce  seabird  mortality. 
Furthermore,  the  proposed  rule  should 
be  revised  to  use  only  the  vessel  hauling 
location  as  the  site  of  reference  for  the 
discharge  of  ofhl,  given  that  most  vessel 
operators  set  thurgear  from  the  stern. 

Response.  NMFS  agrees  and  has 
changed  the  proposed  rule  to  require 
that  any  discharge  of  ofiEsl  from  a  vessel 
must  occur  in  a  "MnTnw  Uiat  distracts 
seabirds,  to  the  extent  practicable,  from 
baited  hooks  while  gear  is  being  set  or 
hauled.  The  discharge  site  on  board  a 
vessel  must  either  be  aft  of  die  >>»"Hng 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station 
Numerous  comments  were  received 
from  the  Alaskan  hook-and-line 
industry  expressing  the  apparent 
effectiveness  of  waste  dischaige  in 
distracting  seabirds  from  baited  hooks. 
Nonetheless,  die  CCAMLR  Scisntific 
Committee  recommends  that  ofEsl 
dischaige  not  be  used  in  this  way, 
because  it  can  attract  mora  seabirds  to 
the  vicinity  of  the  vessel  (CCAMLR. 
1996b).  In  view  of  this  position, 
therefore,  NMFS  will  assess  the  long 
term  effiactiveness  of  this  measure  and 
may  propose  modification  or  redsion  if 
drcumstances  warrant 

Comment  26 

The  proposed  measure  to  encourage 
alternative  ofhl  disposal  practices  is 
supported.  Avoiding  the  disposal  of  fish 
and  bait  waste  during  setting  and 
hauling  lessens  the  incentive  for  birds  to 
follow  fishing  vessels  in  search  of  food. 
Fishermen  can  dispose  of  waste  during 
other  times  of  the  fishing  cycle  or  dump 
at  sea  in  frozen  blocks  or  in  a 
homogenized  state  to  reduce  seabird 
interactions. 
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Response.  The  final  rule  will  allow 
the  duchaige  of  ofEal  during  setting  of 
gear,  based  on  the  testimony  and 
comment  from  numerous  Alaskan 
fishennen  that  properly  discharged  oSal 
actually  distracts  birds  from  baited 
hooks. 

Coaunent 17 

Regulations  for  seabird  avoidance 
measures  in  the  Eastern  COA  are  not 
necessary.  The  small-boat  fleet  that 
typically  fishes  in  the  eastern  GOA  does 
not  catch  many  birds  and  never  has 
taken  the  endangered  short-tail 
albatross.  This  fleet  uses  a  leaded  or 
weighted  groundline  and  the  gear  and 
baited  hooks  sink  very  fast  so  that 
seabirds  do  not  have  much  of  an 
opportimity  to  get  hooked. 

Response.  NMFS  disagrees.  Due  to 
recent  takes  of  the  endangered  short- 
tailed  albatross  and  a  heightened 
awareness  of  a  seabird  bycatch  problem, 
NMFS  believes  that  reductions  in 
seabird  bycatch  are  necessary  and 
appropriate  regardless  of  where  a  vessel 
using  hook-and-line  gear  is  fishing. 

Comment  18 

Snap-on  gear  used  by  many  vessels  in 
the  Alaskan  hook-and-line  fisheries  is 
weighted  by  galvanized  or  stainless  steel 
snaps  that  attach  the  hooks  to  the 
groundline  and  sink  quickly,  hence 
avoiding  a  seabird  problem. 

Response.  If  gear  methods  cause  the 
hooks,  when  baited,  to  sink  as  soon  as 
they  are  put  in  the  water,  then  the  gear 
method  would  be  in  compliance  with 
the  rule  at  §  679.24(e)(2)(i).  Nonetheless, 
small  vessels  using  hook-and-line  gear 
still  must  comply  with  other  seabird 
avoidance  provisions  of  the  rule 
$  679.24(e)(2)(iv)  to  minimize,  to  the 
extent  practicable,  interactions  between 
fishing  operations  and  seabirds. 

Conunent 19 

Concern  has  been  raised  about  the 
enforceability  of  the  proposed 
regulations.  The  bad  publicity 
associated  with  seabird  bycatch  in 
general  and  the  dire  and  well-publicized 
consequences  of  short-tailed  albatross 
mortality  in  particular  are  sufficient  to 
ensiire  compliance.  Fishermen  using 
hook-and-Une  gear  recognize  the 
necessity  of  the  seabird  avoidance 
techniques  and  will  comply  with  the 
regulations. 

Response.  NMFS  believes  that  the 
regulations  can  be  enforced  and  will 
reduce  seabird  bycatch  in  these 
fisheries. 

Comment  20  ^         '^ 

Fishermen  must  be  provided  some 
flexibility  to  assess  difierent  situations 


and  use  judgment  on  how  best  to  avoid 
catching  birds. 

Response.  NMFS  agrees.  The  final 
rule  requires  that  baited  hooks  sink  as 
soon  as  they  are  put  in  the  water  and 
that  the  discharge  of  ofEal  be  conducted 
in  a  manner  that  distracts  seabirds  away 
from  baited  hooks.  The  rule  largely 
relies  on  the  judgment  of  fishennen  to 
discern  how  best  to  meet  these 
standards.  Options  also  are  provided  for 
additional  seabird  mitigation  measures 
that  are  intended  to  provide  a  sufficient 
number  of  choices  to  fishermen  to  meet 
difiierent  fishing  conditions  and 
operations. 

Comment  21 

NMFS  must  commit  to  a  reassessment 
of  proposed  measures  based  on  an 
appropriately  designed  and  statistically 
valid  research  plan.  The  final  rule 
should  include  a  provision  that  seabird 
avoidance  measures  be  evaluated  and 
revised  based  on  the  results  of  that 
research. 

Response.  The  terms  and  conditions 
of  the  recently  amended  biological 
opinion  issued  in  the  ESA  section  7 
consultation  with  the  USFWS  requires 
NMFS  to  (1)  implement  as  soon  as 
possible  but  no  later  than  October  1, 
1997,  regulations  applicable  to  vessels 
in  the  hook-and-line  fisheries  of  the 
GOA  and  BSAI  requiring  the  use  of 
seabird  bycatch  avoidance  devices  and 
methods  during  fishing  activities,  and 
(2)  complete  before  January  1, 1998,  a 
research  plan  outlining  specific  plans 
for  testing  of  seabird  bycatch  avoidance 
gear  and  methods. 

In  response  to  these  nondiscretionary 
requirements,  NMFS  is  implementing 
the  subject  final  rule  and  is  pursuing  the 
development  of  a  research  plan  to  assess 
the  effectiveness  of  seabird  avoidance 
techniques. 

Comment  22 

NMFS  is  encouraged  to  follow  the 
advice  of  the  USFWS  to  reinitiate 
consultation  if  two  short-tailed  albatross 
are  taken  during  the  1997  fishery  so  that 
any  new  information  relative  to  the 
consultation  can  be  examined  and  to 
avoid  approaching  the  incidental  take 
level  of  4  birds  over  a  2-year  period  and 
potential  disruption  of  the  fishery. 

Response.  NMFS  agrees  and  will 
reinitiate  consultation  if  two  birds  are 
taken  during  the  1997  fishery. 

Comment  23 

Rulemaking  to  mitigate  seabird 
mortality  in  the  hook-and-line  fisheries 
should  include  more  detailed 
information  on  the  appropriate 
procedure  necessary  to  remove  a  hook 
from  a  live  bird's  throat  NMFS  mailed 


this  information  to  nearly  2,000  hook- 
and-line  groundfish  fishemlen  last  year. 
Although  the  majority  of  birds  are 
caught  during  setting  of  gear,  a  small 
nimiber  are  hooked  during  hauling.  For 
this  reason,  acting  quickly  to  bring  on 
board  seabirds  that  are  captured  alive 
and  safely  removing  hooks  before 
releasing  the  birds  are  important 
practices. 

Response.  NMFS  agrees  that  it  is 
important  to  distribute  to  the  fishing 
fleet  information  on  the  proper  release 
of  birds  that  are  captured  on  hooks 
during  haul  back  activities.  NMFS  will 
continue  to  support  effective 
distribution  to  the  fleet  of  information 
that  addresses  measures  to  reduce 
seabird  mortality  associated  with  fishing 
operations. 

Comment  24 

If  the  proposed  seabird  avoidance 
measures  do  not  eliminate  seabird 
interactions,  NMFS  should  consider 
time/area  closures  to  avoid  bycatch  of 
birds. 

Response.  NMFS,  in  consultation 
with  the  Council,  likely  would  consider 
a  change  in  fishing  seasons  or  other 
measures  to  reduce  seabird  mortality,  if 
necessary. 

Comment  25 

The  proposed  rule  should  be  revised 
to  require  all  hook-and-line  vessels  to 
carry  at  least  one  observer  to  monitor 
compliance  and  effectiveness  of  seabird 
bycatch  mitigation  measures. 

Response.The  Alaskan  groimdfish 
fishery  already  is  one  of  the  most 
intensively  observed  fisheries  in  the 
world.  In  1996,  over  30,000  observer 
days  occiured.  The  industry  pays  for 
observer  services  and  annual  costs  to 
the  industry  range  between  S6  and  $7 
million.  All  vessels  equal  to  and  over 
125  ft  (38.1  m)  LOA  must  carry  an 
observer  aboard  at  alY  times.  Vessels 
ranging  between  60  ft  (18.3  m)  and  125 
ft  (38.1  m)  LOA  that  fish  for  groundfish 
must  have  an  observer  aboard  30 
percent  of  the  vessels'  fishing  days 
during  each  calendar  quarter.  Most  of 
the  vessels  using  hook-and-line  gear  in 
the  BSAI  are  larger  vessels  and  carry  an 
observer  at  all  times.  In  the  GOA, 
however,  vessels  typically  are  smaller 
and  have  less  observer  coverage.  To 
require  these  vessels  to  carry  an 
observer  at  all  times  would  be 
prohibitively  costly.  NMFS  believes  that 
existing  observer  coverage,  together 
with  an  appropriate  research  plan  to 
assess  the  effectiveness  of  seabird 
mitigation  measures,  will  provide 
sufficient  information  to  assess  the 
overall  effectiveness  of  the  proposed 
seabird  mitigation  measures. 
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implementation  of  revised  measures. 
Such  revised  measiires  could  range  from 
additional  or  modified  seabird 
avoidance  measures,  to  fishery  closures. 
The  economic  impact  on  fishing 
operations  would  depend  upon  the 
length  of  time  of  the  closed  period  and 
the  additional  cost  of  revised  measures. 
The  likelihood  of  exceeding  the  take 
limit  is  less  under  the  final  rule  than 
under  the  status  quo  alternative.  NMFS 
has  taken  steps  in  the  final  rule  to 
minimjyji  economic  imparts  on  small 
entities  consistent  with  the  objectives  of 
the  Magnuson-Stevens  Act  Tbese  steps 
include:  (1)  Allowing  a  choice  of 
measures  to  be  used,  and  (2)  including 
options  that  may  already  be  in  use.  The 
required  measures  wen  determined  to 
be  the  least  burdensome  on  small 
entities.  The  no-action  alternative  was 
rejected  as  mon  burdensome  on  small 
entities  because  if  the  incidental  take 
were  exceeded  and  closures  were 
imposed,  the  likely  ^sct  would  be  a 
«ignifir«nt  loss  of  fisfaing  Opportunity 
for  all  small  entities  involved  in  the 
groundfish  hook-and-line  fishoy.  The 
economic  impacts  of  this  final  rule  on 
small  entities  could  result  in  a  reduction 
in  aimual  gross  revenues  by  more  than 
5  percent  and  could,  therefore, 
potentially  have  a  significant  economic 
impact  on  a  substantial  number  of  smafl 
entities.  A  copy  of  this  analjrsis  is 
available  finm  the  Council  (s 


Comment  26 

NMFS  should  encourage  fishermen  to 
test  underwater  gear  setting  systems, 
which  are  very  effisctive  in  avoiding 
seabird  mortality.  CCAMLR  will  be 
reviewing  the  feasibility  of  using  these 
systems  based  on  trials  during  this 
season. 

Response.  NMFS  agrees.  At  least  one 
owner  of  a  vessel  participating  in  the 
Alaskan  hook-and-line  fishery  has 
notified  NMFS  that  he  is  installing  a 
lining  tube  on  board  his  vessel  and  that 
he  wUl  keep  NMFS  appraised  of  the 
effectiveness  of  that  system  on  board  his 
vessel  for  possible  consideration  in  the 
future  as  a  regulatory  requirement 

KsBBimces 

AFMA,  1996.  Australia  Fishing  Zone  (AFZ) 
Observer  Program.  Summary  of  the  1995 
Japanese  Southern  Bluefin  Tuna  Winter 
Fishing  Season  Report,  Australian 
Fisheries  Management  Authority, 
January  1996. 

Brothers,  N.  1991.  Albatross  Mortality  and 
Associated  Bait  Loss  in  the  Japanese 
Longline  Fishery  in  the  Southern  Ocean. 
Biological  Conservation.  55:255-268. 

1996.  Catching  Fish  Not  Birds:  A 

Guide  to  Improving  Your  Longiina 
Fishing  Efficiency.  Australian  Longiina 
Version.  Parks  &  Wildlife  Service, 
Tasmania,  Australia,  73  pp. 

OCAMLR,  1996a.  Fish  the  Sea  not  the  Sky: 
How  to  Avoid  Bycatch  of  Seabirds  when 
Fishing  with  Bottom  Longlines. 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources, 
Hobait,  Tasmania,  Australia,  46  pp. 

CCAMLR,  19g6b.  CCAMLR  Scientific 

Committee  Report,  1996.  Department  of 
Conservation.  1997.  Tables  for  Tori  Line 
Construction.  Conservation  Science 
Centre,  Wellington,  New  Zealand, 
personal  communication. 

Duckworth,  Kim.  1995.  Analysis  of  Factors 
which  Influence  Seabird  Bycatch  in  the 
Japanese  Southern  Bluefin  Tuna 
Longline  Fishery  in  New  Zealand 
Waters.  1989-93.  New  Zealand  Fisheries 
Assessment  Research  Document  95/26, 
Ministry  of  Fisheries.  Wellington,  60  pp. 

Klaer.  N.  and  T.  Polacheck.  1995.  Japanese 
_    Longline  Seabird  Bycatch  In  the 
Australian  Fishing  Zone  April  1991- 
March  1994.  Catch  and  Catch  Rates  by 
Area  and  Season  and  an  Evaluation  of 
the  Effectiveness  of  Mitigation  Measures. 
CSIRO,  Division  of  Fisheries,  Australia, 
95  pp. 

Murray.  T.E.,  J.A.  Bartle,  S.R.  Kalish.  and  P.R. 
Taylor.  1993.  Incidental  Capture  of 
Seabirds  by  Japanese  Southern  Bluefin 
Ttma  Longline  Vessels  in  New  Zealand 
Waters,  198^-1992.  Bird  Conservation 
International  3:181-210. 

Sherburne,  ].  1993.  Status  Report  on  the 
Short-tailed  Albatross,  Diomedea 
albatrus.  Alaska  Natural  Heritage 
Program,  Environment  and  Natural 
Resources  Institute,  University  of  Alaska 
Anchorage.  Anchorage.  58pp. 


USFWS.  1997.  Amended  Biological  Opinion 
on  the  NMFS  Interim  Incidental  Take 
Exemption  Program.  USFWS 
communication  to  NMFS,  February  19. 

USFWS.  1997.  Correspondence  to  American 
Bird  Conservancy,  March  3. 

ClaaaificatioB 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  FRFA  which 
describes  the  impact  this  final  rule 
would  have  on  small  entities.  Based  on 
the  analysis,  it  was  determined  that  this 
rule  could  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  1995. 1.217  and  100  hook- 
and-line  catcher  vessels  harvested 
groimdfish  from  the  GOA  and  BSAI. 
respectively.  Catcher/processor  vesseb 
numbered  35  and  46  in  those  respective 
areas.  Very  significant  impacts  on  small 
entities  could  occur  if  the  groundfish 
fisheries  are  altered  or  perhaps  closed 
due  to  the  annual  take  of  the 
endangered  short-tailed  albatross  being 
exceeded.  The  likelihood  of  this 
happening  is  great  under  the  statiis  quo 
alternative  as  indicated  by  recent  takes 
(e.g.,  two  in  1995). 

This  rule's  combined  mandatory  and 
alternative  provisions  could  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
depending  on  which  measures  are  used. 
In  some  cases,  procedural  or  operational 
changes  may  be  necessary  in  fbhing 
operations.  However,  this  rule  does 
provide  a  range  of  alternatives  that  will 
enable  vessel  owners  to  minimize  the 
economic  impacts  they  experience.  The 
cost  of  buoys  and  bird  streamer  lines  as 
seabird  bycatch  avoidance  devices  range 
from  $50-5250  per  vessel.  A  lining  tube 
is  a  technology  used  in  fisheries  of  other 
Nations  to  deploy  baited  hooks 
underwater  to  avoid  birds  and  is  offered 
as  a  possible  option.  NMFS  anticipates 
that  the  operators  of  smaller  vessels 
(less  than  60  ft  (18.3  m))  would  choose 
an  avoidance  measure  other  than  a 
lining  tube,  which  could  cost  as  much 
as  $35,000  per  vessel.  There  are  154  and 
53  hook-and-line  catcher  vessels  and  31 
and  45  catcher/processor  vessels  equal 
to  or  greater  than  60  ft  (18.3  m)  in  the 
GOA  and  BSAI,  respectively. 

If  the  annual  take  of  short-tailed 
albatross  in  the  hook-and-line  fisheries 
operating  under  these  proposed 
measures  would  exceed  the  take  limit 
established  under  the  ESA  section  7 
consultation,  the  actual  economic 
impacts  resulting  from  the  modification 
of  the  reasonable  and  prudent  measures 
established  to  minimize  take  of  the 
short-tailed  albatross  would  depend 
upon  the  development  and 
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Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  23, 1997. 
Gary  Matlock. 

Acting  Assistant  AdministzOtarfor  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  879— flSHERIES  OF  THE 
EXCLUSIVE  ECONOMC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Aathority:  16  U.S.C  773  ef  soq.  and  1801 
et  seq. 

2.  In  §  679.24,  paragraph  (e)  is  added 
to  read  as  follows: 

{679.24    Oeer  HiiitUUona. 

•        •        •        •        • 

(e)  Seabird  avoidance  gear  and 
methods  for  hook-and-line  vessels 
fishing  for  groundfish — (1 ) 
Applicability,  (i)  Except  as  provided  in 
paragraph  (e)(l)(ii)  of  this  section,  the 
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opoator  of  a  vessel  that  is  required  to 
obtain  a  Federal  fisheries  pennit  under 
$679.4(bKl)  must  comply  with  the 
seabird  avoidance  measures  in 
paragraph  (e)(2)  of  this  section  while 
fishing  for  groundfish  with  hook-and- 
line  gear  in  the  BSAI,  in  the  GOA.  or  in 
waters  of  the  State  of  Alaska  that  are 
shoreward  of  the  BSAI  and  the  GOA. 

(ii)  The  operator  of  a  vessel  is  not 
reqtured  to  comply  with  the  seabird 
avoidance  measures  in  paragraph  (eH2) 
of  this  section  whenever  the  round- 
weight  equivalent  of  halibut  retained  on 
board  exceeds  the  round-weight 
equivalent  of  ^oundfish  retained  (m 
board. 

(2)  The  operator  of  a  vessel  described 
in  paragraph  (e)(1)  of  this  section  must 


conduct  fishing  operations  in  the 
following  manner 

(i)  Use  hooks  that  when  baited,  sink 
as  soon  as  they  are  put  in  the  water. 

(ii)  Any  discharge  of  o&l  from  a 
vessel  must  occur  in  a  manner  that 
distracts  seabirds,  to  the  extent 
practicable,  from  baited  hooks  while 
gear  is  being  set  or  hauled.  The 
discharge  site  on  board  a  vessel  must 
either  be  aft  of  the  hauling  station  or  on 
the  opposite  side  of  the  vessel  from  the 
hauling  station. 

(iii)  Make  every  reasonable  effort  to 
ensure  that  birds  brought  on  board  alive 
are  released  alive  and  that  wherever 
possible,  hooks  are  removed  without 
jeopiardizing  the  life  of  the  birds. 


(iv)  Employ  one  or  more  of  the         "* 
following  seabird  avoidance  measures: 

(A)  Tow  a  streamer  line  or  lines 
during  deployment  of  gear  to  prevent 
birds  from  taking  hooks; 

(B)  Tow  a  buoy,  board,  stick  or  other 
device  during  deployment  of  gear,  at  a 
distance  appropriate  to  prevent  birds 
from  taking  hooks.  Multiple  devices 
may  be  employed; 

(C)  Deploy  hooks  underwater  through 
a  lining  tube  at  a  depth  sufficient  to 
prevent  birds  frt>m  settling  on  hooks 
during  deployment  of  gear  or 

(D)  Deploy  gear  only  during  the  hours 
specified  below,  using  only  the 
minimum  vessel's  lights  necessary  for 
safety. 


HOURS  That  Hook-ano-Une  Gear  Cakt  Be  Deployed  for  Specified  Longitudes  According  to  Paragraph 

"(E)(2)(iv)  OF  This  Section 

[Hours  are  Alaska  local  time] 


Calendar  nwnth 


January  .. 
February 


Apri 


June 

July 

August  

October 

Novambar  . 
Oecembar  . 


Longitude 


Shoreward  to 

iscrw 


1800-0700 
1900-0600 
2000-0500 
2100-0400 
2200-0300 

n 
p) 

2200-0400 
2000-0500 
1900-0600 
1800-0700 
1700-0700 


151  to  165'W 


1900-0600 
2000-0700 
2100-0600 
2200-OSOO 
2300-0400 
(') 
(^ 
2300-0500 
2100-0600 
2000-0700 
1900-0800 
1800-0800 


166  to  180^ 


2000-0900 

2100-0600 
2200-0700 
2300-0600 
2400-0500 
V) 
P) 
2400-0600 
2200-0700 
2100-0800 
2000-0900 
1900-0900 


^  This  measure  carwwl  be  exercised  during  Jurw. 
^This  measure  cannot  be  exercised  during  July. 

(FR  Doc.  97-10944  Filed  4-28-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
comains  notices  to  ttie  public  of  the  proposed 
issuance  of  lules  and  regulations.  The 
purpose  of  tttese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njie  making  prior  to  the  adoption  of  the  firtal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MartnUng  S«rvic« 

7  CFR  Parts  911  and  944 
[Docket  No.  FW7-611-1PR1 

Llmaa  Qrown  in  Flortda  and  Imported 
Umaa;  Changa  toi  Ragulatory  Pariod 
and  Minimum  Siza  Raqulramants 

AQBICY:  Agricidtural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  {Hoposed  changes  to  the 
regulatory  period  and  the  minitniiTn  size 
reqiurements  currently  prescribed  under 
the  lime  marketing  order  and  the  lime 
import  regulations.  The  marketing  order 
regulates  the  handling  of  limes  grown  in 
Florida  and  is  administered  locally  by 
the  Florida  Lime  Administrative 
Committee  (committee).  This  rule 
would  revoke  the  suspension  and 
maintain  continuous,  year  roimd, 
implementation  of  regulations.  This 
proposed  rule  would  also  increase  the 
minimum  size  requirement  from  1%  to 
2  inches  in  diameter  for  the  month  of 
Jime.  This  would  result  in  the  2  inch 
minimum  being  required  from  January  1 
through  Jime  30  of  each  jrear.  lliis  rule 
would  maintain  and  improve  quality 
standards  ensuring  continued  custcmier 
satisfaction  with  fresh  limes.  The 
changes  in  import  requirements  are 
necessary  imder  section  8e  of  the 
Agricultural  Mariceting  Agreement  Act 
of  1937. 

DATES:  Comments  miist  be  received  by 
May  29, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Cl^i^  Fruit  and  Vegetable  Division, 
AMS.  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456, 
Fax:  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  numbo*  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Southeast  Marketing  Field 
Office,  Marketing  Ord»  Administratian 
Branch.  F&V.  AMS.  USDA.  P.O.  Box 
2276,  Winter  Haven,  Florida  33863; 
telephone:  (941)  29&-4770,  Fax:  (941) 
299-5169;  or  Caroline  Thorpe, 
Marketing  Order  Administratiaa 
Branch,  F&V,  AMS,  USDA.  room  2522- 
S,  P.O.  Box  96456.  Washington.  DC 
20090-6456;  telephone:  (202)  720-8139, 
Fax:  (202)  720-5698.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting:  fay 
Guetber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-5698. 
SUPPI.EMBITARY  MFORMATKM:  This 
proposal  is  issued  imder  Marketing 
Agreemoit  No.  126  and  Mariieting 
Order  No.  911  (7  CFR  part  911).  both  as 
amended,  regulating  the  handling  of 
limes,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  is  also  issued 
under  section  8e  of  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including  limes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Departmont)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  &cecutive  Order  12988,  Civil 
Jtistice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irrecondlabfe  cmxflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  befwe 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 


the  order,  any  provision  6f  the  order,  or 
any  obligation  imposed  in  connection 
with  the  cnder  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrmn.  A 
handlo'  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  i^iich  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act 

This  proposal  would  make  two 
changes  to  the  regidations  currently 
prescribed  under  the  lime  mari»ting 
order  and  the  lime  import  regulations. 
The  first  change  would  revoke  the 
temporary  suspensicm  of  regulations 
scheduled  for  June  1, 1997,  through 
December  31. 1997.  This  proposal 
woiUd  keep  the  regulations  in  effect 
throughout  all  of  1997  and  thereafter. 
The  second  change  would  increase  the 
minimum  size  from  1%  inches  to  2 
inches  for  the  month  of  Jime.  This 
change  wovdd  extend  the  current 
regulations  requiring  a  miniimiin 
diameter  of  2  inches  bom  January  1 
through  May  31  to  January  1  through 
June  30. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack, 
container,  grade  and  size  requirements. 
These  requirements  are  specified  undo* 
Sections  911.311.  911.329  and  911.344. 
Currently,  the  requirements  specified 
under  Sections  911.311,  911.329  and 
911.344  are  temporarily  suspended  from 
June  1, 1997,  through  December  31. 
1997. 

This  nde  would  revoke  the  scheduled 
suspension  of  regulations  fitim  June  1, 
1997.  through  December  31. 1997.  The 
committee  met  on  February  5. 1997, 
and.  on  a  unanimous  vote, 
recommended  terminating  the 
scheduled  suspension. 

The  suspension  of  regulations  was 
first  published,  as  a  proposed  rule,  in 
the  May  8, 1996,  Federal  Ragiatn-  (60 
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FR  20754).  A  notice,  published  in  the 
June  26, 1996.  Federal  Register  (61  FR 
33047),  extended  the  comment  period  of 
the  proposed  rule.  The  final  rule  was 
pubUshed  in  the  August  21. 1996, 
Federal  Reoster  (61  FR  43141). 

In  its  demwrations,  the  committee 
noted  that  this  issue  has  been  argued 
and  debated  by  the  committee  since  its 
original  proposal.  Even  then,  the 
committee  was  divided,  passing  the 
measure  on  a  split  vote  of  six  in  favor 
and  four  opposed.  January  10, 1996. 
Comments  from  growers  and  grower/ 
handlers  concerning  the  changes  in  the 
proposed  rule  expressed  concern  that 
the  loss  of  regulation  and  the  associated 
quality  standards  would  result  in  poor 
quality  limes  on  the  market  and 
consumer  dissatisfaction. 

The  committee,  upon  further 
discussion,  shared  these  concerns.  In 
bet.  the  committee  revisited  the  issue 
on  April  17.  1996.  After  deUberations  on 
the  possibilities  of  what  could  occur 
without  regulations,  the  committee 
recommended,  on  a  vote  of  seven  in 
support,  none  against  and  one 
abstention,  that  the  original  proposal  be 
modified  frxMn  a  permanent  change  to  a 
one  year  experiment.  This  action  was 
taken  to  provide  the  committee  with  an 
opportunity  to  study  the  effects  the 
suspension  of  the  handling  regulations 
would  have  on  the  industry  and  market 
versus  the  cost  savings  derived  fit>m  it. 

The  change  was  originally  to  have 
begun  on  Jime  1, 1996.  However,  an 
extended  comment  period,  and  the 
retpiested  modifications  to  the  proposal 
itself,  resulted  in  the  start  date  being 
delayed  to  June  1, 1997.  This  one  year 
delay  in  implementation  has  allowed 
the  committee  time  to  reevaluate  the 
need  to  suspend  regiilations. 

The  proposed  rule  was  issued  in 
response  to  changes  in  the  market, 
rising  costs  of  production  and  the  cost 
of  replanting  in  the  aftermath  of 
Hurricane  Andrew.  The  committee 
commented  that  when  the  change  was 
originally  recommended  on  January  10. 
1996.  the  industry's  position  and  future 
prospects  appeared  quite  different  fit>m 
today.  At  that  time,  many  of  the  lime 
trees  were  less  than  3  years  old  and  too 
young  to  bear  fruit.  These  Ume  trees  had 
been  replanted  after  Hurricane  Andrew. 
Money  was  being  expended  on 
replanting  and  no  revenue  was  coming 
in  from  these  young  non-bearing  trees. 
Further,  last  year  citrus  leaf  minor  was 
a  new  threat  to  the  lime  trees  and  at  that 
time  predictions  called  for  expensive 
control  methods  that  may  or  may  not 
have  worked.  Throughout  the  industry, 
the  concern  to  save  money  was  great. 
and  the  suspension  of  regulations  was 
thought  to  be  a  money  saving  avenue. 


By  reducing  the  regulatory  period  and 
its  associated  costs,  the  committee 
hoped  to  provide  a  decrease  in  industry 
expenses.  The  committee  hoped  the 
reduced  costs  of  no  regulations,  no 
inspection  fees  and  reduced  committee 
expenses,  resulting  from  fewer  meetings 
and  less  compliance  monitoring,  would 
benefit  the  industry  and  foster  growth. 

The  industry's  present  situation  is 
much  improved  over  what  it  was  when 
the  changes  to  the  regulation  were 
proposed  and  made  final.  The  young 
lime  trees  are  now  3  and  4  years  old  and 
bearing  froiit,  resulting  in  a  larger  crop 
and  more  revenue.  Citrus  leaf  minor  is 
far  less  a  threat  than  originally 
presumed,  due.  in  {>art,  to  native  insect 
predation  against  it.  This  has  resulted  in 
less  funds  being  required  to  combat  this 
pest. 

Also,  the  lime  committee  has  operated 
off  reserves  this  current  season  with  a 
zero  assessment,  and  it  has  budgeted  to 
work  off  reserves  with  a  zero  assessment 
for  the  next  season.  This  will  result  in 
industry  savings  of  approximately 
$75,000  each  season.  The  committee 
believes  that  all  of  these  factors  have 
eliminated  the  critical  need  for  the 
further  cost  savings  which  prompted  the 
original  request  for  the  change. 

Reviewing  the  past  year,  committee 
members  stated  that  fresh  limes  sold 
were  generally  plentiful  and  of  good 
quality.  However,  they  also  not^  that 
even  with  quality  regulations  in  effect, 
some  poor  quality  limes  do  reach  the 
retail  market.  The  committee  is  now 
concerned  that  removing  quality 
regulations,  even  for  an  experimental 
period,  may  result  in  even  larger 
quantities  of  poor  quality  fruit  reaching 
the  retail  market,  resulting  in  consumer 
dissatisfaction  and  product  substitution. 
Committee  members  commented  that 
past  experience  has  indicated  the 
difficulty  of  enticing  customers  to  return 
to  a  product  once  suiistitution  has  taken 
place. 

Committee  members  maintain  that 
although  some  poor  quality  limes  still 
appear  on  the  market,  the  regulations 
have  done  much  to  reduce  the  number 
and  help  provide  uniform  quality.  This, 
in  turn,  has  ensured  customer 
satisfaction  with  fresh  limes  which  is  a 
primary  concern  to  the  industry.  Thus, 
the  committee  believes  the  benefits  of 
the  quaUty  regulations  outweigh  the 
now  diminished  need  to  take  action  that 
would  result  in  cost  savings. 

This  proposed  rule  would  also  change 
the  minimum  size  regulations 
estabUshed  under  the  order.  This 
proposal  would  increase  the  minimum 
size  diameter  from  V/b  inches  to  2 
inches  for  the  month  of  Jime.  This 
change  would  extend  the  current 


regulations  requiring  a  minimum 
diameter  of  2  inches  to  January  1 
through  June  30,  with  V/^  inches  the 
standard  for  the  remainder  of  the  year. 
This  change  was  recommended  by  the 
committee,  on  a  unanimous  vote,  at  its 
February  5, 1997,  meeting. 

Section  911.344  of  the  regulations 
specifies  that  limes  contain  not  less  than 
42  percent  juice  by  volume.  This  section 
was  amended  by  a  final  rule  pubUshed 
on  December  4, 1996,  and  effective  on 
January  3, 1997,  (61  FR  64255).  That 
rule  was  intended  to  increase  the 
minimum  size  requirement  for  limes 
grown  in  Florida  fit)m  1%  inches  to  2 
inches  in  diameter  during  the  period 
January  1  through  May  31.  The 
December  4, 1996.  rule  when  read  with 
the  May  8, 1996,  proposed  suspension 
would  result  in  a  minimum  size 
diameter  of  2  inches  for  the  months  of 
January  through  May.  During  that  time 
prices  are  high  and  quality  lower, 
resulting  in  an  incentive  to  pack  lower 
quahty  fruit.  From  January  1, 1996, 
through  May  31, 1996,  Florida  shipped 
50,365  bushels  of  limes,  approximately 
14  percent  of  the  total,  362,289  bushels, 
shipped  in  1996.  Florida  shipped  55.136 
bushels  of  limes  in  June  1996, 
approximately  14  percent  of  the  total. 
387,833  bushels,  shipped  thus  far  in  the 
1996-97  season  which  ends  in  March. 

Limes  that  are  2  inches  or  larger  in 
diameter  have  a  higher  juice  content 
than  smaller  limes.  The  larger  limes 
have  a  greater  chance  of  meeting  the  42 
percent  juice  content  requirement. 
Increasing  the  minimum  size  to  2  inches 
in  diameter  would  result  in  more  fr«sh 
limes  meeting  the  42  percent  juice 
content  requirement.  The  larger  size 
should  also  reduce  the  number  of  limes 
failing  inspection  for  low  juice  content. 
This  would  help  lower  handling  costs 
by  reducing  the  expense  of  repacking 
and  regrading  fruit  that  fails  inspection. 

During  committee  deliberations, 
members  commented  that  the  current  2 
inch  minimum  diameter  rule  has  been 
well  received  by  their  customers. 
Committee  members  expressed  that  the 
2  inch  requirement  ends  too  early  in  the 
season.  The  committee  agreed  that  the 
problem  with  limes  with  low  juice 
content  extends  into  June  and  July. 
Committee  members  were  concerned 
that  customers  would  switch  to  a 
substitute  product  in  place  of  fiesh 
limes  after  being  disappointed  with  the 
lack  of  juice. 

The  committee  discussed  increasing 
the  minimum  size  requirements  for  both 
June  and  July.  The  committee  members 
noted  that  weather  conditions  in  South 
Florida  are  in  transition  during  the 
month  of  July,  changing  from  relatively 


dry.  to  increasing  rains  and  tropical 
stonns  as  the  month  progresses.  The 
increasing  rains  allow  the  smaller  limes 
to  contain  more  juice.  Unfortunately, 
the  same  rains  cause  largo'  limes  to 
begin  having  i»oblems.  such  as  stylar- 
end  break  down  and  3rello«ring.  Also, 
limes  left  on  the  uee  to  gain  sixe  can  be 
lost  during  topical  storms.  Although 
some  retail  samples  in  July  had  low 
juice  omtent  in  the  smaller  limes, 
committee  members  reasoned  that  the 
tiansitny  weather  conditions  of  July 
and  its  corresponding  problems  support 
maintaining  the  current  minimum  of 
I'/b  for  July.  TherefrMV,  the  committee  is 

Twmmm«mt^ing  that  the  2  inrh  minimum 

diameter  extension  end  Jime  30  with 
I'/i  inch  minimum  diameter  the 
standard  for  the  rest  of  the  season. 

Secticm  Be  of  the  Act  provides  that 
when  certain  dcHuestically  produced 
ocnnmodities.  including  liines.  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  would  chuige  the 
regulatory  period  and  the  minimum  size 
requirements  under  the  domestic 
handling  regulations,  a  corresponding 
change  to  the  import  regulations  must 
also  be  considered. 

Minimum  grade  and  size 
requirements  for  limes  imported  into 
the  United  States  are  currently  in  effect 
under  Section  944.209  [7  CFR  944.209]. 
This  proposed  rule  would  revoke  the 
temporary  suspension  period  scheduled 
for  June  1, 1997,  through  December  31. 
1997.  This  rule  would  leave  the  lime 
import  regulations  in  eSiact  throughout 
1997  and  thereafter.  This  proposal 
would  also  increase  the  minimum  size 
requirement  for  imported  limes  during 
the  month  of  Jime.  Under  this  rule,  the 
minimum  size  requiiement  fior  June 
would  increase  from  the  cunent  1% 
inches  to  2  inches.  This  reflects  the 
same  changes  that  would  be  made  undw 
the  order  fot  Florida  limes.  The 
minimum  size  and  grade  requiremsBts 
for  Florida  limes  are  specified  in  section 
911.344  under  marketing  order  911.  The 
minimum  diameter  size  requirement  is 
not  specifically  stated  in  the  lime 
import  regulation.  Therefore,  no  clumge 
is  needed  in  the  text  of  Section  944.209. 

Mexico  is  the  largest  exporter  of  liines 
to  the  United  States.  During  the  1995- 
96  season.  Mexico  exported  5.591.451 
bushels  to  the  United  States,  while  ail 
other  import  sources  shipped  a 
combined  total  of  167,832  bushels 
during  the  same  time  period.  From  June 
1, 1996,  through  December  31, 1996, 
Mexico  exported  4,151,867  bushels  of 
limes  to  the  United  States, 
approximately  71  pmoent  of  the  total. 


5,819,410  bushels,  flipped  thus  fu  in 
the  1996-97  seeson  mding  in  March. 
Mexico  exp<Hted  559,525  bushels  of 
limes  to  the  United  States  for  the  month 
of  June  1996,  approximately  10  percent 
of  the  total,  5319.410  bushels,  shipped 
thus  for  in  the  1996-97  season. 

Pursuant  to  the  requirements  set  fivth 
in  the  Regulatory  FlexibilitKAct  (RFA), 
the  Agricultural  Marketing  service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
regulatory  flexibility  analysis. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  CHders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  ore 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially 
small  entities  acting  on  their  o«m 
behalf.  Thus,  both  statutes  have  small 
entity  (Hientaticm  and  compatibility. 
Import  regulations  issued  under  tlw  Act 
are  besed  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  r^ulation  under  the  order 
and  about  50  producers  of  Florida  liines. 
There  are  approximately  35  importers'bf 
limes.  Small  agricultural  service  firms, 
which  include  lime  handlers  and 
importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handles,  producers,  and  importers  may 
be  classified  as  small  entities. 

Based  on  the  Florida  Agricultural 
Statistic  Service  and  committee  data  for 
the  1995-96  season,  the  avwage  aimual 
f.o.b.  price  for  fresh  Florida  limes 
during  the  1995-96  season  was  $16.50 
per  55  pound  bushel  box  equivalent  for 
all  domestic  shipments,  and  the  total 
shipments  for  the  199S-96  season  vten 
371,413.  Approximately  20  percent  of 
all  handlers  handled  86  percent  of 
Florida  lime  shipments.  In  addition, 
many  of  these  handlers  ship  other 
tropical  fruit  and  vegetable  products 
which  are  not  included  in  committee 
data  but  would  contribute  fuithw  to 
handler  receipts. 

Section  911.48  of  the  lime  mariceting 
order  provides  authority  to  issue 
regulations  establishing  specific  grade 
and  size  requirements,  and  section  8e  of 
the  Act  requires  that  when  such 
r^ulations  are  in  effect  bx  limes,  the 
same  or  comparable  requirements  be 
applied  to  imports. 


This  proposal  would  change  the 
legulatmy  period  and  the  minimum  size 
requirements  ciurentiy  {^escribed  under 
the  lime  mariteting  tadu  and  the  lime 
impcHt  regulations.  This  rule  would 
revise  both  the  domestic  and  impart 
regulations  by  removing  a  scheduled, 
June  1. 1997,  through  December  31, 
1997,  suspension  of  regulations  and 
maintaining  continuous,  year  round, 
handling  regulations.  The  regulations 
are  specified  in  sections  911.311, 
911.329  and  911.344  and  establish  pack, 
container,  grade  and  size  requirements. 
This  pn^KMed  rule  would  ^k>  inaeaae 
the  minimum  size  requirement  fatim  1% 
indies  to  2  indies  in  diameter  for  the 
month  of  June.  The  ooounittee 
reoHnmended  these  changes  to 
maintain  and  improve  the  quality  of 
limes  in  the  maike^laoe. 

This  pn^iosal  is  expected  to  have  a 
positive  impact  (m  growers,  handlers 
and  importers,  as  firuit  and  vegetable 
prices  are  quite  respcmsive  to  quahty 
differentials.  This  action  is  intended  to 
maintain  and  improve  quality.  At  the 
meeting,  the  committee  discussed  the 
impad  of  this  change  (hi  handlers  and 
producers  in  tenns  of  cost.  Any  costs  to 
handlers  and  impcHters  caused  by  this 
proposal  %irould  be  the  loos  of  profected 
savkigs  frran  the  suspension.  The 
majority  of  possible  cost  savings  would 
have  resulted  from  eliminating 
inspecticm  fees  during  the  suspension. 

'The  scheduled  suspension  poiod 
would  have  only  been  effective  far  ooe 
year,  resulting  in  limited  cost  savings. 
The  industry  is  already  used  to 
budgeting  for  inspecticm  and  associated 
regulation  costs.  The  Federal/State 
Inspection  Service  assesses  fees  to 
provide  their  service.  The  cost  for 
inspection  is  equitable.  Small  and  large 
handlers  are  charged  the  same  base  rate, 
with  the  overall  cost  determined  by  a 
handler's  volume. 

During  this  season,  and  the  season 
prior,  the  committee  voted  to  operate  on 
reserves  rather  than  assessing  tin 
industry.  This  will  result  in  an  industry 
cost  savings  of  approximately  $75,000, 
the  approximate  cost  of  operating  the 
committee  for  a  year,  during  each  of 
these  two  years.  This  will  do  much  to 
ofEset  any  costs  that  result  from  the 
revocation  of  the  suspension  period. 
Assessments,  v^ien  they  are  appUed,  are 
based  on  the  amount  of  fruit  hisndled. 
therefore,  the  costs  are  home 
proportionally  by  small  and  large 
operations.  Consequentiy,  the  benefits 
of  no  assessments  are  received  equally. 
Importers  do  not  have  to  pay 
assessments  to  maintain  the  mariceting 
order. 

Since  the  recommendation  to 
establish  the  suspension  period  was 
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made,  industry  needs  for  cost  savings 
have  diminished.  The  focus  has  shifted 
to  the  need  for  stable  markets  and 
returns.  Customers  are  willing  to  pay  for 
quahty,  and  complementary  studies 
sdiow  that  ciistomers  return  purchase 
rate  declines  considerably  if  they  are 
disappointed  by  the  quality  of  the 
original  purchase.  The  ciirrent  cost  of 
inspection  is  $.14  per  55  pound 
equivalent.  However,  a  drop  in  quality 
could  result  in  a  price  reduction 
measured  in  dollars  rather  than  cents  on 
the  same  equivalent.  Thus,  the  benefits 
of  a  quality  standard  outweigh  the 
minimal  cost  savings  that  may  have 
resulted  from  the  suspension. 

The  increase  in  the  minimum  size  for 
June  would  also  provide  a  cost  benefit. 
With  an  increase  in  the  minimum  size, 
limes  are  more  likely  to  meet  the  42 
percent  minimiun  juice  content 
requirement.  This  is  expected  to  reduce 
the  incidence  of  repacking,  resulting  in 
lower  costs  to  handlers  and  importers. 
Maintaining  and  increasing  quality  to 
the  consiuner  would  result  in  a  strong 
and  stable  market,  boiefiting  growers, 
handlers  and  importers. 

Shipments  of  Florida  limes  for  the 
1994-95  season  were  289.213  bushels, 
for  the  1995-96  season  they  were 
371,413  bushels,  and  for  the  current 
1996-97  season,  though  not  complete, 
shipments  through  February  18,  1997. 
with  41  days  remaining  in  the  season, 
stand  at  382.991  bushels.  A  steady 
increase  in  production  is  indicated. 
Mexican  exports  have  also  increased 
frt>m  2,626,707  bushels  in  the  1990-91 
season  to  5,591,451  bushels  in  the 
1995-96  season. 

Committee  members  have  considered 
alternatives  to  rescinding  the 
suspension  period.  The  committee 
considered  a  continuous  period  of  no 
regulations  for  the  months  of  June 
through  December.  They  reconsidered 
the  merits  of  such  an  action, 
determining  that  removing  regulations 
to  save  money  may  have  costs,  such  as 
lost  market  share,  which  would 
overahadow  any  potential  savings.  The 
committee  determined  that  in  the  time 
that  had  passed  since  the  original 
consideration  of  a  suspension  period, 
the  need  for  cost  savings  measures  had 
passed,  and  that  the  braiefits  of  the 
quality  standards  outweighed  the  cost 
savings  that  may  have  been  realized. 
The  committee  was  unanimous  in  its 
belief  that  the  need  for  the  suspension 
has  passed. 

Under  the  change  in  minimum  size. 
the  committee  considered  the 
alternative  of  also  changing  the 
minimum  size  for  July.  While  the 
conunittee  agreed  that  there  are  limes 
with  low  juice  in  July,  thoe  woe 


problems  with  increasing  the  minimimi 
size  requirement  for  that  month.  During 
July,  the  weather  begins  to  shift  to  more 
tropical  conditions.  Rainfall  increases, 
which  adds  juice  to  the  limes,  but  it  also 
causes  problems  with  the  larger  sized 
fiiiit.  Because  of  these  problems,  this 
alternative  was  rejected.  Accordingly, 
the  committee  unanimously 
recommended  the  changes  as  outlined. 

This  acticHi  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
lime  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  limes  must 
meet  the  requirements  as  specified  in 
the  U.S.  Standards  for  Grades  of  Persian 
Limes  (7  CFR  51.1000  through  51.1016) 
issued  imder  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621  through 
1627). 

The  committee's  meeting  was  widely 
publicized  throughout  the  lime  industry 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
committee  deliberations  on  all  issues. 
Like  all  committee  meetings,  the 
February  5, 1997,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
these  issues.  The  conmiittee  itself  is 
composed  of  ten  members,  of  v^ich 
four  are  handlers,  five  are  producers  and 
one  is  a  public  member.  The  majority  of 
committee  members  represent  small 
entities.  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  conciured  with  the 
issuance  of  this  proposed  rule,  as  it 
pertains  to  limes  imported  into  the 
United  States. 

A  30-day  conunent  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  conunents 
timely  received  will  be  considered 
before  a  final  determination  is  made  aa 
this  matter. 

List  of  Subjects 

7CFRPait911 

Limes.  Marlteting  agreements.  » 

Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports.  Kiwifrvit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  944  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citadon  for  7  CFR 
parts  911  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.Q  601-674. 

PAFU  911— LIMES  GROWN  M 
FLOeiDA 

fS9l1.311. 911.329    [Amended] 

2.  Scheduled  suspension  of 

§§  911.311  and  911.329  effective  June  1, 
1997,  through  December  31. 1997,  is 
terminated. 

$911,344    [Amended] 

3.  Scheduled  suspension  of  §  911.344. 
effective  June  1, 1997,  through 
December  31, 1997.  is  terminated,  and 
paragraph  (a)(3)  is  amended  by 
removing  the  words  "at  least  2  inches 
diameter"  and  adding,  in  their  place, 
the  words  "at  least  2  inches  in  diameter 
bom  January  1  through  June  30,  and  at 
least  l'^  inches  in  diameter  from  July  1 
through  December  31 ". 

PART  944— FRUITS,  IMPORT 
REGULATIONS 

$944,209    [AmendMl] 

4.  Scheduled  suspension  of  §944.209 
effective  June  1. 1997.  through 
December  31. 1997.  is  revoked. 

Dated:  April  25. 1997. 
RolMJt  C  KeeiMjf, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-11164  Filed  4-25-97;  1:54  pml 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  960 
RIN  1901-1172 

General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories 

AOBUCV:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Proposed  rule;  Reopening  of 

public  comment  period. 

SUMMARY:  In  response  to  additional 
requests  from  several  interested  persons,' 
the  Department  of  Energy  has  granted 
additional  time  to  comment  on 
proposed  amendments  to  its  General 
Guidelines  for  the  Recommendation  of 
Sites  for  Nuclear  Waste  Repositories. 


DATES:  Comments  should  be  received  no 
later  than  May  16, 1997. 
ADDRESSES:  All  written  comments  are  to 
submitted  to  April  V.  Gil.  U.S. 
Department  of  Energy.  Office  of  Qvilian 
Radioactive  Waste  Management.  Yucca 
Mountain  Site  Characterization  Office. 
P.O.  Box  98608.  or  provided  by 
electronic  mail  to 
10CFR960teotes.ymp.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  V.  (Ml.  U.S.  Department  of  Enogy. 
Office  of  Qvilian  Radioactive  Waste 
Management.  Yucca  Mountain  Site 
Characterization  Office  P.O.  Box  98608, 
Las  Vegas.  Nevada  89193.  (800)  967- 
3477. 

SUPPLBIBtTARY  INFORMATION:  On 
December  16, 1996.  the  Department 
published  its  Notice  of  Proposed 
Rulemaking,  proposing  amendments  to 
10  CFR  Part  960.  61  FR  66158.  The 
Notice  provided  a  public  comment 
period  that  was  scheduled  to  close  on 
February  14. 1997.  On  February  3, 1997, 
the  public  comment  period  was 
extended  to  March  17. 1997.  62  FR 
4941.  On  March  20, 1997.  the  piiblic 
comment  period  was  reopened  and  the 
time  for  filing  pi^lic  comments  was 
extended  to  April  16. 1997.  62  FR 
13355. 

Isausd  in  Wuhington,  D.C  on  thk  23rd 
dayof  April.  1997. 
LakeBaimt. 

Acting  Director,  Office  ofGv^an  Radioactive 
Waete  Uanagament,  Department  ofSnerfy. 
(FR  Doc  97-10995  Filwi  4-2a-97:  8:45  am) 


FEDERAL  RESERVE  SYSTCM 

12CFRPart220 

{Res.  Z;  Docket  Ne.  IMWetl 

Tnitti  In  LandbiQ 

AQENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Public  hearings  and  request  for 

comments. 


r:  The  Board  will  hold  public 
hearings  on  home-equity  lending,  and 
invites  consumers,  omsumer  advocacy 
organizations,  lenders,  and  other 
interested  parties  to  attend  and  to 
provide  written  comments  on  relevant 
issues.  The  hearings  are  required  by  the 
Home  Ownership  Equity  Protection  Act 
of  1994,  which  amended  the  Truth  in 
Lending  Act  to  impose  additional 
disdoeure  requirements  and  substantive 
limitations  on  certain  closed-end 
mortgage  loans  bearing  rates  or  fises 
above  a  certain  percentage  or  amoimt 
The  act  directs  Uie  Board  to  examine  the 


home-equity  loan  mariwt  and  the 
adequacy  of  existing  Truth  in  Lending 
provisions  in  protecting  the  interests  of 
consiuners.  The  Board  will  also  use  the 
hearings  to  examine  broader  Truth  in 
Lending  issues,  primarily  on  how  the 
finance  charge  could  more  accurately 
reflect  the  cost  of  ctmsumer  credit.  In 
the  Truth  in  1  .ending  Act  Amendments 
of  1995.  the  Congress  directed  the  Board 
to  study  the  finance  charge  issue.  The 
Board  submitted  a  preliminary  analysis 
last  year,  and  the  hearings  will  assist  the 
Board  in  its  further  deliberations. 
DATES:  Hearings.  The  hearings  are 
scheduled  as  follows: 

1.  June  3, 1997. 8:15  a.m.  to  4:30  pjm., 
in  Los  Angeles.  California. 

2.  Jime  5. 1997, 8:15  a.m.  to  4:30  p.BL, 
in  Atlanta.  Georgia. 

3.  June  17, 1997, 8:15  aon.  to  4:30 
p.m..  in  Washington.  DC. 

Conunents.  CcHnments  from  persons 
unable  to  attend  the  heerings  or  wishing 
to  submit  vnitten  views  on  the  issues 
raised  in  this  notice  must  be  received  by 
Friday.  July  18, 1997. 
ADDRESSES:  Hearings.  Hearings  will  be 
held  at  the  following  locations: 

1.  Los  Angeles — Federal  Reserve  Bank 
of  San  Fiancisoo,  Los  Angeles  Branch. 
950  South  Grand  Avenue. 

2.  A^Bita — ^Federal  Reserve  Bank  of 
AtlanU.  104  Marietta  Street 

3.  Washington,  DC— Terrace  Room  E 
of  the  Federal  Reserve  Board  Martin 
Building,  C  Street  Northwest,  between 
20th  and  21st  Streets. 

Comments.  Comments  on  the 
questions  listed  in  this  document 
snould  reiv  to  Docket  No.  R-0969,  and 
may  be  mailed  to  William  W.  WUes, 
Seoetary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitutian  Avenue,  NW.,  Washington. 
DC  20551.  Comments  also  may  be 
delivered  to  Room  B-2222  of  the  Ecdes 
Building  between  8:45  ajn.  and  5:15 
p.m.  weekdays,  or  to  the  guard  station 
in  theBcdes  Building  courtyud  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
M'-SOO  of  the  klartin  Building  between 
9:00  a.m.  and  5:00  p.m.  weAdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information. 

FOR  FURTHER  ■TOnMATION  CONTACT:  Jane 
E.  Ahrens,  Senior  Attorney,  at  Sheilah 
A.  Goodman,  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-3667  or  452-2412;  for  copies 
of  the  Board's  reports  to  the  Congress  on 
possible  dianges  to  the  finance  charge 
and  on  the  adequacy  of  consumer 
protections  for  home-equity  credit  lines. 
Publications,  at  (202)  452-3244,  Board 


of  Governors  of  the  Federal  Reserve 
System;  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
Diane  Jenkins  at  (202)  452-3544.  The 
reports  are  also  available  on  the  Internet 
at  http://www.bog.frb.fed.us/boarddocs/ 
RptCongress. 

For  directions  and  other  matters 
relating  to  the  meeting  facilities  in  Los 
Angeles,  Public  Information,  Federal 
Resttve  Bank  of  San  Francisco,  Los 
Angeles  Branch,  at  (213)  683-2901;  in 
Atlanta,  Ms.  Jess  Palazzolo,  Public 
ASurs  Department.  Federal  Reserve 
Bank  of  Atlanta,  at  (404)  521-8747. 

SUPPLEMENTARY  INFORMATION: 

LBackground 

The  piupose  of  the  Trudi  in  Lending 
Act  (TOA)  (15  U.S.C  1601  et  seq.)  is  to 
promote  the  infonned  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost  Tbe  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amoimt  (the  "finance  charge") 
and  as  an  aimual  percentage  rate  (the 
"APR").  Uniformhy  in  creditors' 
disclosures  is  intended  to  assist 
constuners  in  comparison  shopping. 
The  TILA  requires  additional 
disclosures  for  loans  secured  by  a 
consumer's  home  and  permits 
oonsumers  to  rescind  certain 
transactians  that  involve  their  principal 
dwelling.  The  act  is  inqilemantad  by  the 
Board's  Eegul^ion  Z  (12  CFR  part  226). 

n.  FoMicHeariiy 

Hie  Home  Ownership  Equity 
Protection  Act  of  1994  (HOEPA). 
contained  in  the  Riegle  Conmunity 
Development  and  Regulatosy 
fanprovemmt  Act  of  1994.  F^  L.  103- 
325, 108  Stat  2160,  amends  the  TILA  to 
impose  new  disclosure  requirements 
and  substantive  i'"»itgrinn«  oa  certain 
doeed-end  hone-eqaity  mutgaga  loans. 
"Hie  act  also  directs  theBoard  to  hdd 
hearings  on  home-eqiuty  landing  no 
later  than  September  1997. 

The  Board  has  scfaaduled4hiee  one- 
day  hearings  in  Los  Angeles  CTuesday. 
Jtine  3).  Atlanta  (Thursday,  June  5),  and 
Washington.  DC  (Tuesday.  June  17).  The 
hearings  will  focus  for  mucii  of  the  day 
on  statements  from  the  public  about 
home-equity  lending,  as  mandated  by 
the  HOEPA.  The  remaining  potion  of 
the  hearings  will  elicit  views  about 
broader  Truth  in  landing  issues  that  are 
currently  under  Board  consideration, 
primarily  how  the  TILA's  finance  charge 
disclosiue  could  mon  accurately  reflect 
the  cost  of  consiuno'  credit  The  Truth 
in  i.«»nHing  Act  Amendments  of  1995, 
Pub.  L.  104-29, 109  StaA.  271,  direct  the 
Board  to  study  the  finance  charge  issue, 
inrlnrfing  the  feasibility  of  treating  as 
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finance  diarges  all  costs  associated  with 
a  credit  transaction.  A  preliminary 
analysis  of  these  matters  was  submitted 
to  the  Congress  in  April  1996,  and 
additional  information  gathered  at  the 
hearings  will  assist  the  Board  in  its 
further  dehberations. 

Home-Equity  Lending 

The  HOEPA  is  the  Congress's 
response  to  anecdotal  evidence  about 
abusive  lending  practices  involving 
elderly  and  often  unsophisticated 
homeowners  who  used  their  home  as 
security  for  loans  with  high  rates  or  high 
closing  fees  and  with  repayment  terms 
the  homeowners  could  not  possibly 
meet.  Changes  to  the  TILA  were 
implemented  in  section  32  of  the 
Board's  Regulation  Z  (12  CFR  226.32), 
efiective  in  October  1995.  60  FR  15463, 
March  24, 1995. 

The  law  does  not  prohibit  creditors 
from  making  any  home-seciued  loan, 
nor  does  it  limit  or  cap  rates  that 
crediton  may  charge,  bistead,  the 
HOEPA  amendments  layer  disclosure 
and  timing  requirements  onto  the 
requirements  already  imposed  for 
consiuner  credit  transactions.  Creditora 
offering  HOEPA-covered  loans  must 
provide  abbreviated  disclosiues  to 
oonsiuners  three  days  before  the  loan  is 
closed.  The  disclosures  provide  that 
consumers  are  not  obligated  to  complete 
the  closing,  remind  borrowers  that  they 
could  lose  their  home  if  they  fail  to 
make  payments,  and  state  a  few  key  cost 
disclosures,  including  the  APR,  the 
regular  pajrment,  and,  if  the  loan  has  a 
variable  rate,  a  "worst  case  payment"  if 
rates  increase  as  high  and  quickly  as 
possible  under  the  loan  agreement. 

In  addition,  crediton  making  "section 
32"  loans  are  prohibited  from  including 
in  their  loan  agreements,  among  other 
provisiaaas:  (1)  Balloon  payments  in 
loans  with  maturities  of  less  than  five 
yean,  (2)  payment  sdiedules  that  result 
in  negative  amortization,  (3)  higher 
defsidt  interest  rates,  and  (4) 
prepayment  penalties  in  most  instances. 
Consumera  entering  into  a  HOEPA- 
covered  loan  may  rescind  the 
transaction  for  up  to  three  years  after 
closing  if  creditors  fail  to  provide  the 
early  disclosures  or  if  they  include  a 
prohibited  term  in  the  loan  agreement. 

Some  types  of  home-secured  loans  are 
exempt  from  the  section  32 
requirements.  For  example,  home- 
purchase  loans  are  exempt.  Reverse 
mortgages  are  exempt  from  these 
requirements  (but  are  subject  to  an 
alternative  detailed  disclosure  scheme 
also  a  part  of  the  HOEPA  and 
implemented  in  section  33  of  Regidation 
Z). 


Open-end  lines  of  credit  are  also 
exempt  from  section  152  of  the  HOEPA, 
as  congressional  hearings  preceding 
enactment  did  not  reveal  evidence  of 
abusive  practices  connected  with  open- 
end  home-equity  lending,  bastead  of 
covering  open-end  credit,  the  Congress 
directed  the  Board  to  submit  a  report  on 
whether  the  existing  Truth  in  Lending 
rules  provide  adequate  protections  for 
consiunere  obtaining  home-equity  lines 
of  credit,  and  to  hold  initial  hearings 
within  three  yean  of  the  law's 
enactment.  In  November  1996,  the 
Board  submitted  to  the  Congress  a 
report  finding  that  there  was  no 
evidence  at  that  time  to  support  the 
belief  that  excluding  open-end  home- 
secured  lines  of  credit  from  the  HOEPA 
encoiuages  crediton  to  ofiier  open-end 
home-equity  loans  as  a  way  of  evading 
the  act's  stricter  disclosure  rules  and 
limitations  for  closed-end  home-equity 
loans.  The  report  concluded  that  the 
current  TILA  disclosure  requirements 
give  consiimen  important  information 
that  they  generally  find  helpful,  and 
generally  provide  consiunere  with 
adequate  information  andprotection. 

Section  158  of  the  HOEI^\  requires 
the  Board,  in  consultation  with  its 
Consiuner  Advisory  Council,  to  conduct 
pubUc  hearings  that  examine  home- 
equity  loans  in  the  marketplace  and  the 
adequacy  of  federal  laws  (including  the 
new  rules  affecting  section  32  mortgages 
and  reverse  mortgage  transactions)  in 
protecting  consumers — particularly  low- 
income  consiunere.  The  statute  provides 
that  the  Board  should  solicit 
participation  frtim  consumera. 
representatives  of  consumen,  lenden, 
and  other  interested  parties. 

To  focus  the  discussion  at  the 
hearings,  interested  parties  wishing  to 
present  oral  statements  at  the  hearings 
(and  persons  submitting  written 
comments  to  the  Board)  on  these 
matten  are  asked  to  address  the  issues 
set  forth  below,  as  applicable. 

General 

The  HOEPA  is  a  reaction  to  anecdotal 
evidence  about  sometimes  dire 
consequences  for  homeowners  with  low 
or  fixed  incomes  who  live  in 
communities  lacking  access  to 
traditional  lending  institutions  and  who 
entered  into  home-equity  loans  with 
high  rates  or  high  fees,  llie  law  does  not 
prohibit  any  type  of  home-equity 
lending  or  regulate  the  cost  of  home- 
equity  loans,  but  seeks  to  curb  possible 
consumer  harm  by  additional 
disclosures  and  substantive  contract 
limitations. 

•  What  effect  has  the  HOEPA  had  on 
homeownen  seeking  home-equity  credit 
and  on  credit  opportunities  in  the 


communities  that  were  the  focus  of  the 
legislation:  (1)  Has  there  been  a  change 
in  the  volume  of  consumen  seddng  and 
obtaining  home-equity  installment 
loans?  (2)  Have  costs  for  home-equity 
installment  credit  increased,  decreased, 
or  stayed  about  the  same?  (3)  For 
consumen  who  have  received  them, 
what  has  been  the  effect  of  the  HOEPA 
disclosures?  For  example,  is  there 
evidence  that  the  disclosures  or  three- 
day  waiting  period  have  dissuaded 
consumen  from  consummating  the 
loan,  or  caused  them  to  question  or 
renegotiate  certain  terms?  (4)  Are  the 
current  disclosures  adequate?  Could 
they  be  augmented  to  provide  better 
protections?  If  so,  describe  the 
additional  disclosures  and  how  they 
would  provide  better  protections. 

Exemptions 

Section  129(1)(1)  of  the  TILA 
authorizes  the  Board  to  exempt  specific 
mortgage  products  or  categories  of 
mortgages  bom  some  or  all  of  the 
HOEPA 's  prohibitions  if  the  Board  finds 
that  the  exemption  (1)  is  in  the  interest 
of  the  borrowing  public,  and  (2)  will 
apply  only  to  products  that  maintain 
and  strengthen  home  ownenhip  and 
equity  protection. 

•  Discuss  any  suggested  exemption 
for  the  Board  to  consider,  identifying 
the  specific  mortgage  product  or 
categories  of  mortgages,  the  extent  of  the 
exemption  believed  to  be  appropriate, 
and  how  the  exemption  woidd  meet  the 
standards  required  for  the  Board  to 
provide  the  exemption. 

Prohibitions 

Section  129(1)(2)  of  the  TILA 
authorizes  the  Board  to  prohibit  acts  or 

« notices  in  connection  with  (1) 
lortgage  loans  that  the  Board  finds  to 
be  unfeir,  deceptive,  or  designed  to 
evade  section  152  of  the  HOEPA;  and  (2) 
refinancings  of  mortgage  loans  that  the 
Board  finds  to  be  associated  with 
abusive  lending  practices  or  that  are 
otherwise  not  in  the  interest  of  the 
borrower.  In  1995  as  a  part  of  its  study 
of  the  TTLA's  finance  charge,  the 
Congress  asked  the  Board  to  address  any 
abusive  refinancing  practices  that 
crediton  may  use  to  avoid  the  TUA's 
three-day  right  of  rescission  for  certain 
home-secured  loans.  In  its  report  to  the 
Congress  on  those  issues,  the  Board 
noted  certain  practices  identified  by 
consumer  advocates  and  governmental 
agencies.  Overall,  the  Board  concluded 
that  the  problem  of  crediton  engaging  in 
refinancings  for  the  purpose  of  avoiding 
a  consumer's  rescission  rights  was  not 
widespread,  and  that  existing  state  and 
federal  laws  adequately  provide 
protection  against  crediton  that 


drcumventthe  THA  or  that  engage  in 
unfair  and  deceptive  credit  practices. 

•  Discuss  any  acts  or  practices  that 
the  Board  might  consider  prohibifing, 
and  the  reasons  why,  or  disclosure  or 
other  remedies  the  Board  might 
consider  to  address  the  acts  or  practices. 

Open-End  Credit 

Open-end  lines  of  credit  are  exempt 
from  section  152  of  the  HOEPA.  The 
Congress  directed  the  Board  to  submit  a 
report  on  whether  the  existing  Truth  in 
ijtnHing  rules  provide  adequate 
protections  for  consumen  obtaining 
home-equity  lines  of  credit  The  Board's 
report  concluded  that  in  general  existing 
rules  provide  adequate  protections  and 
that  there  was  no  evidence  at  that  time 
to  support  the  belief  that  the  exclusion 
encourages  crediton  to  ofCsr  open-end 
home-equity  loans  as  a  way  to  evade  the 
HOEPA 's  stricter  requirements  for 
closed-end  home-equity  loans. 

•  Address  the  issue  of  whether  the 
existing  exemption  for  open-end  home- 
equity  loans  is  appropriate,  and  the 
reasons  why.  If  additional  protections 
are  needed,  specify  the  su^sested 
changes  and  how  those  changes  address 
the  concerns  which  trigger  the  need  for 
the  additional  requirements. 

Revnse  Mortgages 

Reverse  mortgages — ^which  typically 
contain  payment  schedules  with 
negative  amortization  and  a  balloon 
payment — are  exempt  finm  the 
requirements  of  section  152.  The  Act 
provides  for  an  alternative  detailed 
disclosure  scdieme  in  section  154. 
Crediton  must  disclose  costs  associated 
with  the  revene  mortgage,  including  a 
total  annual  loan  cost  rate,  at  leasfthree 
business  days  before  consummation  of 
the  transaction  (or  before  the  first 
transaction  under  an  open-end  plan). 

•  (1)  Are  the  current  disclosures 
adequate?  Could  they  be  augmented  to 
provide  better  protections?  If  so, 
describe  the  additional  disclosures  and 
how  they  wouki  provide  better 
protections.  (2)  What  has  been  the  effect 
of  consumen  receiving  the  new  reverse 
mortgage  disclosures  at  least  three  days 
before  consumen  consummate  the  loan? 
(3)  Are  you  aware  of  any  problems  with 
the  current  regulatory  scheme  that  the 
Board  might  consider  addressing? 

Finance  Charge 

The  TILA  and  Regulation  Z  require 
disclosure  of  the  "finance  charge,"  the 
cost  of  consumer  credit  expressed  as  a 
dollar  amount.  The  cost  of  credit  is  also 
expressed  as  an  annual  percentage  rate. 
The  uniform  disclosure  of  financing 
costs  is  intended  to  assist  consumen  in 
shopping  for  credit  products.  The 


finance  charge  does  not  indude  every 
cost  associated  with  obtaining  cansumer 
credit,  such  as  many  charges  paid  in  a 
real  estate-secured  loan.  Despite  ndes 
that  attempt  to  define  with  precision 
which  charges  should  or  should  not  be 
considered  finance  charges, 
ambiguities — and  htigction  alleging 
incorrect  categorization  of  charges — 
sometimes  result 

The  Congress  responded  to  crediton' 
concerns  about  liatdhty  in  the  Truth  in 
Lending  Act  Amendments  of  1995.  The 
amendments  expressly  exclude  from  the 
finance  charge  some  of  the  specific  fees 
that  have  been  the  subject  of  litigation. 
The  1995  Amendments  direct  the  Board 
to  report  to  the  Congress  on  how  the 
finance  charge  could  be  modified  to 
mon  accurately  reflect  the  cost  of 
consumer  credit,  including  the 
feasibility  of  treating  as  finance  charges 
all  costs  required  by  the  creditor  or  paid 
by  the  consume  as  an  incident  of  the 
credit.  The  Board  published  a  notice  of 
the  oongressicmal  report  and  sought 
comment  Inan  the  public.  60  FR  66179 
(December  21, 1995).  The  Board 
received  about  200  comments  relating  to 
possible  changes  to  the  finance  charge, 
mostly  from  crediton  or  their 
representatives. 

In  April  1996  the  Board  submitted  to 
the  Congress  a  preliminary  analysis  of 
possible  changes  to  the  finance  charge. 
The  Board  did  not  reach  definitive 
conclusions,  given  the  short  statutory 
deadline  for  the  report  and  the 
complexity  of  the  issues.  The 
preliminary  report  will  be 
supplemented  by  a  final  report  at  a  later 
date,  allowing  the  Board  to  take 
advantage  of  additional  sources  of 
information,  such  as  evidence  that  may 
presented  at  the  June  1997  hearings. 

To  focus  discussion  at  the  hearings, 
persons  wishing  to  offer  oral  statements 
(or  persons  submitting  written 
OHnments)  should  address  the  following 
issues  presented  in  the  Board's 
preliminary  report: 

Striving  for  a  "Meaningful"  Cost 
Disclosure 

The  TILA  is  intended  to  help 
consumen  compare  costs  when  they 
shop  for  credit  To  be  meaningful, 
disclosures  must  be  accurate  and 
complete.  They  should  be  detailed 
enough  to  enable  the  borrower  to 
understand  the  effect  of  different  pricing 
alternatives,  but  generic  enough  to 
permit  an  easy  comparison  of  the 
overall  cost  between  products  and 
crediton.  To  enable  consumen  to  make 
comparisons,  disclosures  should  be 
provided  before  the  consumer  decides 
which  creditor  to  use. 


Today's  credit  marketplace  is 
complex.  Consumen  are  offered  a 
myriad  of  choices  for  installment  and 
revolving  credit  products.  There  are 
many  pricing  alternatives  and 
oj^xutunities  to  obtain  ancillary 
products  and  services,  such  as  optional 
credit  life  insurance.  Some  credit 
decisimu  are  gradual,  typically  for  a 
home-purobase  loan.  Othera  can  be 
immediate,  increasingly  so  as 
consiunos  shop  for  oredit  via  the 
telephone  or  electronic 
communications.  The  TILA  attonpts  in 
a  single  set  of  rules  to  ensure  that 
consumen  receive  accurate,  complete 
disclosures  whether  they  are 
considering  simple  or  complex  credit 
transactions.  For  the  most  part  these 
disclosures  are  provided  before  the 
consumer  becooies  obligated  for  the 
debt  but  after  the  consumer  has  chosen 
^^ch  credit  provider  to  use. 

The  current  r^ulatory  disclosure 
scheme  is  admittedly  imperfect.  Eariy 
disclosures  are  unhkriy  to  be  contplete, 
particulariy  in  the  case  of  real  estate- 
secured  loans  or  cases  where  decisions 
have  not  been  made  about  optional 
products.  Many  consumen  receive  their 
TUA  disclosures  after  the  credit  dioice 
has  been  made.  As  a  shopping  tool,  the 
disclosures  may  miss  the  nuric  Instead, 
the  TILA  disclosures  provide  consumen 
with  a  standardized  confirmation  of  the 
terms  of  the  credit  agreement 

•  How  can  the  TILA  best  provide 
meaningful  cost  disclosures?  Would 
consumen  be  better  served  if  fewer  cost 
disclosures,  such  as  the  interest  rate, 
closing  costs,  and  payment  schedule, 
were  delivered  earlier  in  the  shopping 
process?  How  should  the  disclosures 
address  costs  for  optional  products  or 
for  required  services  with  transaction- 
specific  pricing?  If  less  precise 
disclosures  are  provided  earlier,  what 
disclosures,  if  any,  should  be  provided 
after  costs  become  known,  and%hen 
should  the  more  accurate  disclosures  be 
provided? 

Defining  the  "Cost"  of  Credit 

The  finance  charge  includes  many  but 
not  all  costs  associated  with  a  credit 
transaction.  There  is  broad  agreement 
that  greater  consistency  for  categorizing 
charges  is  needed,  but  not  on  how  to 
achieve  it.  One  view  is  that  the  TILA 
disclosures  should  identify  "what  the 
consumer  pays"  in  connection  with  a 
credit  transaction.  Thus,  finance  charges 
should  include  all  charges  paid  by  the 
borrower  to  the  creditor  or  to  the 
creditor  and  to  third  parties,  such  as 
service  providere  (even  if  the  service  is 
optional,  such  as  credit  life  insurance). 
Ctaily  costs  that  are  paid  in  a  comparable 
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cash  transaction  would  be  excluded 
from  the  finance  chaige. 

Another  approach  to  the  cost  of  credit 
looJu  at  '*what  the  creditor  requires"  to 
provide  the  credit.  This  perspective 
raises  issues  concerning  the  treatment  of 
fees  paid  to  third  parties.  Some  would 
include  fees  for  services  required  (or  if 
not  required,  if  the  fee  was  retaineid  by 
the  creditor).  CXhers  would  oppoae  any 
duty  on  creditors  to  include  fees 
imposed  by  third  parties,  such  as  for 
appraisals,  courier  fees,  and  title 
insurance.  Still  others  believe  the  price 
of  optiraial  services — whether  paid  to 
the  creditor  or  a  third  party — should 
never  be  included  as  a  "cost"  of  the 
credit. 

•  Address  how  the  "cost"  of  credit  is 
most  accurately  reflected,  including  the 
treatment  of  fees — whether  opti(Hial,  or 
required  or  retained  by  the  creditor. 

Oiarges  Included  in  the  APR 

The  APR  translates  the  dollar  amount 
of  the  disclosed  finance  charge  into  a 
pefcentage  figure.  For  open-end  credit, 
the  APR  for  advertisements  and 
accotmt-opening  disclosures  solely 
reflects  the  cost  of  interest,  since  the 
nature  of  the  prodtict  typically  involves 
fluctuating  b^ances  and  account 
activity,  llie  APR  that  appears  on 
periodic  billing  statements  is  a 
somewhat  broader  measiue.  It  reflects 
interest  and  certain  finance  charges  that 
typically  recur  (a  transaction  fee  for 
cash  advances,  ba  example);  one-time 
fees  ex  those  associated  %vith  originating 
or  renewing  a  credit  line  (such  as 
"points"  imposed  to  open  a  home- 
secured  line  of  credit)  are  not  included, 
to  avoid  a  skewed  AFIl  during  a  single 
billing  cycle. 

The  APR  for  closed-end  loans 
includes  the  interest  and  certain  other 
charges  such  as  points  and  required 
insurance.  There  is  broad  support  for 
improving  this  APR  disclosvire,  but 
ideas  diner  widely  on  how  to  go  about 
it.  Some  believe  the  APR  for  closed-end 
credit  would  be  more  meaningful  if  it 
reflected  all  costs  paid  by  the  consumer, 
including  those  currently  excluded  such 
as  fees  associated  with  real  estate- 
secured  loans  (for  example,  fees  for 
appraisals  or  title  insurance)  or 
premiums  for  credit  life  ins\irance 
purchased  at  the  consumer's  option. 
Others  argue  that  the  ciurent  APR  figure 
is  too  broad  and  is  not  helpful  because 
consumers  are  confused  about  the 
relationship  between  the  APR  and  the 
contract  interest  rate  and  thus  ignored  it 
as  a  shopping  tool.  Others  say  the  APR 
does  not  reflect  the  economic  reality  of 
the  credit  transaction  in  the  case  of 
home-purchase  loans  and  that  an  APR 
based  on  an  average  time  homeowners 


stay  in  a  home  would  be  more  helpful 
than  an  APR  based  on  a  twenty-year 
loan  term,  for  example. 

Changing  the  APR  calculation  for 
home-secured  clesed-end  transactions 
would  have  dramatic  implications  for 
creditors  and  consumers.  Creditors 
would  face  major  and  immediate  costs — 
to  reprogram  computers,  create  new 
forms,  and  retrain  personnel.  Consumer 
education  would  be  needed  over  an 
extended  period  to  assist  consumers  in 
understanding  the  significance  of  new 
disclosiues. 

•  Address  the  issue  of  how  the  APR 
disclosure  for  open-end  plans  or  closed- 
end  credit  could  be  improved.  Estimate 
the  costs  associated  with  creditor 
compliance  and  consimier  education  for 
any  alternatives  you  offer  to  the  present 
regulatory  scheme. 

m.  Form  of  Statements  and  CammeBts 

These  hearings  are  open  to  the  public 
to  attend.  Invited  speakera  will 
participate  in  several  panel  discussions. 
In  addition,  about  an  hour  is  scheduled 
for  brief  statements  by  interested  parties 
in  each  segment,  starting  at  11:45  a.m. 
for  home-equity  lending  and  at  3:45 
p.m.  for  issues  concerning  the  TILA's 
finance  charge.  To  allow  as  many 
persons  in  these  segments  to  offer  their 
views  as  possible,  oral  statements 
should  be  brief  (about  five  minutes  or 
less,  if  possible):  written  statements  of 
any  length  may  be  submitted  for  the 
record.  Interested  parties  who  wish  to 
partici{>ate  are  asked  to  contact  the 
Board  in  advance  of  the  hearing  date,  to 
fecilitate  plaiming  for  this  portion  of  the 
hearings.  The  order  of  speakers  will  be 
based  on  their  registration  at  the  hearing 
site  on  the  day  of  the  hearing. 

Comment  letters  should  refer  to 
Docket  No.  R-0969,  and,  when  possible, 
should  use  a  standard  courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  into  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  docimient 
in  paper  form,  comments  may  be 
submitted  on  3*/i  inch  or  5 'A  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

By  order  of  the  Board  of  Governon  of  the 
Federal  Reserve  System,  April  24, 1997.    .^ 
TmniJBr  J  JnhMaa. 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  97-11041  Filed  4-28-97;  8:45  am] 


DEPARTHENT  OF  THE  INTERIOR 

Offk*  of  Surfac*  IMntng  Reclamation 
and  Enfofcamant 

30  CFR  Part  914 

[SPATONo.  M-127-FOR:  StBia  Program 
AmenQment  No.  9S~Q 

Indiana  Regulatory  Program 

AQBICV:  Office  of  Surface  Mining 
Reclamaticm  and  Enforcement  (O^tf),. 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Indian's  regulations  pertaining  to  an 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals.  The 
amendment  is  intended  to  revise  the 
Indian  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program  ■ 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t..  May  29, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  May  27. 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m..  e.s.t.  on  May  14, 1997. 

ADDRESSES:  Written  comments  and 
requests  to  q>eak  at  the  hearing  should 
be  mailed  or  hand  delivaaMl  to  Charles 
F.  McDaniel,  Acting  Director, 
IndianapoUs  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  pubUc  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  address  listed 
below  during  normal  business  houn, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office.  Charles  F. 
McDaniel,  Acting  Director,  Indianapolis 
Field  Office,  Office  of  Surbce  Mining 


Reclamation  and  Enforcement,  Minton- 
Capehart  Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  IN  46204,  Telephone: 
(317) 226-6700. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington  Street, 
Room  C256,  Indianapolis,  Indiana 
46204,  Telephone:  (317)  232-1547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  F.  McDaniel,  Acting  Director. 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6700. 

SUPPLEMENTARY  MFORMATKM: 

L  Background  im  the  Indian  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indian  program.  Background 
information  on  the  Indian  prtigram, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
ctmditions  of  approval  can  be  found  in 
the  July  26. 1982.  Federal  Regiatar  (47 
FR  32107).  Subsequent  actimis 
conconing  the  conditions  of  approval 
and  program  amendments  can  be  foimd 
at  30  CFR  914.10, 914.15,  and  914.16. 

n.  Dei€fi|»tioa  of  the  Prapoead 


By  letter  dated  March  7, 1997 
(Administrative  Record  No.  IND-1565), 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  914.16(cc)  and  914.16(dd).  Indiana 
proposes  to  amend  the  Indiana 
Administrative  Code  (lAC)  at  Title  310 
Department  of  Natiuel  Resources.  The 
full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
locaticms  listed  above  ADDRESSES.  A 
brief  discussion  of  the  proposed 
amendment  is  presented  below. 

1.  310  lAC  12-1-7  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals:  Contents  of 
Application  for  Exemption 

Indiana  proposes  to  amend  the  first 
sentence  in  310  LAC  12-1-7  by 
replacing  the  words  "but  is  not  limited 
to"  with  the  words  "at  a  minimum."  At 
310  lAC  12-1-7(15)(A),  the  reference  to 
"IC  13-4.1"  is  changed  to  read  "IC 14- 
34."  Indiana  proposes  to  delete  the 
existing  provision  at  310  LAC  12-1— 
7(17). 


2.  310  lAC  12-1-7.1  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Ot/ier  Minemls:  Public  Availdbility  of 
Information 

Indiana  proposes  to  add  new  section 
7.1.  Subsection  (a)  requires  that  except 
as  provided  in  subsectian  (c),  all 
informatian  submitted  to  the  director  be 
available  for  public  inspection  and 
copying  and  be  maintained  imtil  at  least 
three  years  after  expiration  of  the  period 
during  which  the  sutqect  mining  area  is 
active.  Subsection  (b)  allows  Indiana  to 
keep  information  confidential  if  the 
person  submitting  the  information 
requests  in  writing  that  it  be  kept 
confidential  and  demonstrates  that  the 
information  concerns  trade  secrets  or  is 
privileged  commercial  or  financial 
information.  Subsection  (c)  requires  that . 
information  requested  to  be  held 
confidential  under  subsection  (b)  not  be 
made  publicly  available  imtil  after 
notice  and  opportunity  to  be  hetfd  is 
afforded  to  persons  seeking  and 
opposing  disclosure  of  the  information. 

3.  310  lAC  12-1-1 1  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
Of  Other  Minerals:  Revocation  and 
Enforcement 

Indiana  proposes  to  amend  310  LAC 
12-1-11.  At  subsection  (b),  the  word 
"reason"  is  replaced  with  the  word 
"reasons"  in  the  phrase  "and  the  reascm 
therefor."  Subsection  (c)  is  amended  by 
adding  an  introductory  sentence, 
revising  subdivisim  (c)(1),  and  deleting 
existing  subdivision  (c)(2).  The  revised 
language  reads  as  follows: 

(c)  The  fDllowing  shall  apply  concerning 
revocation  of  an  exemptioa: 

(1)  If  the  director  finds  that  an  operator  has 
not  demonstrated  that  activities  conducted  in 
the  mining  area  qualify  for  the  exen^>tion, 
the  director  shall  revoke  the  exemption  and 
immediately  notify  the  operator  and  any 
intervenors.  If  a  decision  is  made  not  to 
tev(d»  an  exemptian,  the  director  shall 
immediately  notify  the  operator  and  the 
intervenars,  if  any. 

Subsecticm  (d)  is  redesignated  as  new 
subdivisi(m  (cH2)  and  the  reference  to 
"310  lAC  12-0.6-1-3"  is  replaced  by 
"IC  4-21.5-3-7."  New  subdivision  (c)(3) 
was  added  to  require  that  a  petition  for 
administrative  review  not  suspend  the 
effect  of  a  decisicm  (m  whether  to  revoke 
an  exemption.  Subsection  (e)  is 
redesignated  as  new  subsection  (d)  with 
minor  wording  changes.  Subsection  (f) 
was  redesignated  as  new  subdivision 
(d)(2)  with  minor  wtwding  changes. 
Subsectian  (g)  was  redesignated  as  new 
subdivision  (d)(3). 


m.  PaUk  Caament  Procadnree 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 


comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

WrittMi  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulonaking,  and  include 
explanaticms  in  support  of  the 
commuter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
Mrill  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  shoiild  contact  the  person  listed 
under  FOR  FURTHBI  a^ORMATION 
CONTACT  by  4KX)  pjn.,  e.s.t  on  May  14, 
1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  imder  FOR  FURTMBI 
■V^ORMATION  CONTACT.  If  no  one  requests 
an  opportimity  to  qpeak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  gi^atTy  assist  the  transcriber. 
Subi^s^on  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questi<ms. 

The  public  hearing  wiU  omtinue  on 
the  speidfied  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  perscms  scheduled  to 
speak  and  persons  jHesent  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opporttmity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
■rORMATWN  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  eadi 
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meeting  will  be  made  a  part  of  the 
Administiative  Record. 

IV.  Proccdaral  Detenninatioiu 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  cm  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Poticy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  imp>act  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 


substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regxilations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  23. 1997. 

Brant  Wahiqukt, 

Regional  Director,  idid-Continent  Regional 
Coordinating  Center. 

[FR  Doc.  97-10992  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surfaca  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  925 
[SPATS  No.  llK>-032-FOn] 

Missouri  Ragulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  pubUc 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Missouri 
regulatory  program  (hereinafter  the 
"Missouri  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Missouri's  revegetation  success 
guidelines  pertaining  to  the  use  of 
county  average  yields  for  prime 
farmland  areas  and  special  requirements 
for  ground  cover  density  on  previously 
mined  areas.  The  amendment  is 
intended  to  revise  the  Missouri  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  improve 
operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Missouri  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
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amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.  May  29, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  May  27, 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  c.d.t.  on  May  14, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. , 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  pubUc  hearings,  and  all 
written  comments  received  in  response 
to  this  doounent  will  be  available  for 
public  review  at  the  address  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Mid- 
Continent  Regional  Coordinating  Center. 

Michael  C.  Wolfrom,  Mid-Continent 
Regional  Coordinating  Center,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Alton  Federal  Building, 
501  Belle  Street,  Ahon,  Illinois,  62002. 
Telephone:  (618)  463-6460. 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation  Program, 
205  Jefierson  Street,  P.O.  Box  176, 
Jefferson  City  Missouri  65102, 
Telephone:  (573)  751^041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Mid-Continent 
Regional  Coordinating  Center, 
Telephone:  (618)  463-6460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21, 1980,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21, 1980,  Federal  Register  (45  FR 
77017).  Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12.  925.15,  and  925.16.     ' 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  April  16, 1997 
(Administrative  Record  No.  MO-649). 
Missouri  submitted  a  proposed 
amendment  to  its  program  piusuant  to 
SMCRA.  Missouri  submittCMd  the 
proposed  amendment  at  its  own 


initiative.  Missouri  proposes  to  amend 
its  revegetation  success  guiddines  by 
adding  procedures  to  allow  for  the  use 
of  county  avmage  yields  when 
determining  how  the  production  on 
reclaimed  prime  fiurmland  ccnnpares  to 
the  production  on  unmined  prime 
farmland  and  by  referencing  the  special 
requirements  for  ground  cover  density 
on  previously  mined  areas  in  each  land 
use  section  of  the  guidelines.  A  brief 
discussion  of  the  proposed  amendment 
is  presented  below. 

1 .  Phase  n/m  Revegetation  Success 
Standards  for  Prime  Farmland 

Missouri  proposes  to  revise  section 
II.C5  and  to  add  Appendix  N.  The 
revision  to  sectitm  II.C5  specifies  that  if 
county  average  yields  are  selected  as  the 
success  stanurd.  the  Natural  Resource 
Conservation  Service  (NRCS)  will 
determine  the  yield  comparisons  at  their 
office  in  Columbia,  Missoiui.  The 
operator  is  to  submit  the  yield  data  firam 
mined  areas  to  the  Missouri  Land 
Reclamatioo  Program.  The  yield  data 
will  then  be  submitted  to  the  NRCS  for 
comparisons.  The  NRCS  will  use  the 
calculation  procedure  in  Appoidix  N  to 
make  yield  ccmnparisons  between 
unmined  prime  soils  vrithin  the  county 
to  those  that  have  been  mined. 
Appendix  N  contains  a  four  step 
procedure  to  determine  the  required 
post-mined  productivity  levels.  It 
includes  plotting  the  recent  10  year 
average  yield,  including  the  year  ia 
question,  from  the  appropriate  "County 
Agri-Facts"  and  ranking  the  averages 
from  highest  to  lowest;  comparing  the 
)rield  in  the  year  in  question  to  the 
highest  yield  recorded  in  the  10  year 
period  to  determine  percentage  of  yield 
for  the  specific  year  to  the  highest  10 
year  yield;  multiplying  the  Productivity 
Index  for  the  soil  mapping  unit  from  the 
"Productivity  of  Missouri  Soils" 
publication  by  the  percentage  figure; 
and  converting  the  final  figure  to 
bushels  per  acre.  Appendix  N  also 
contains  an  example  of  the  use  of  the 
calculation.  Existing  Appendix  N  was 
redesignated  Appendix  O. 

2.  Phase  27  Revegetation  Success 
Standards  for  Pasture 

At  section  I,  Missouri  proposes  to 
revise  its  requirements  for  ground  cover 
on  previously  mined  lands  reclaimed  to 
a  Umd  use  of  pasture.  Where  pasture 
was  the  premining  use.  the  ground 
cover  shall  be  restored  to  at  least 
original  density,  but  not  less  than  that 
necessary  to  control  erosion.  If  the 
premining  use  was  not  pastvue  or  the 
premining  ground  cover  den^ty  was  not 
recorded  before  redisturbanoe.  the 
permittee  diall  establish  a  grotmd  cover 


density  of  90  percent  The  ground  cover 
shall  be  determined  during  the  last  year 
of  the  five-year  liability  period. 
Productivi^  testing  is  not  required  on 
pasture  land  that  was  previously  mined. 

3.  Phase  M  Revegetation  Success 
Standards  for  Wildlife  Habitat 

At  secticm  I.  Missouri  pn^wees  to  add 
requirements  for  ground  cover  on 
previously  mined  lands  reclaimed  to  a 
land  use  of  wildlife  habitat  Where 
wildlife  habitat  was  the  premining  use. 
the  ground  cover  shaU  be  restored  to  at 
least  original  density,  but  not  less  than 
that  necessary  to  ccmtrol  eroson.  If  the 
premining  use  was  not  wildlifs  habitat 
or  the  premining  ground  cover  density 
was  not  recorded  bef(»e  redistiubanoe. 
the  permittee  shall  establish  a  ground 
cover  density  of  70  percent  TIm  ground 
cover  shall  be  determined  during  the 
last  year  of  the  five-year  liability  period. 

4.  Phase  J27  Revegetation  Success 
Standards  for  Woodland 

At  section  I.  Missouri  proposes  to  add 
requirmnents  fm  ground  cover  on 
previously  mined  lands  reclaimed  to  a 
land  use  of  woodland.  Where  woodland 
was  the  pranining  vse,  the  ground 
cover  diall  be  restored  to  at  least 
original  density,  but  not  less  than  that 
necessary  to  control  erosion.  If  the 
pranining  use  Mras  not  woodland  or  the 
premining  groimd  cover  density  was  not 
reccnded  before  redisturbanoe.  die 
permittee  shall  establish  a  ground  covw 
density  of  70  percmt  The  ground  cover 
shall  be  determined  during  the  last  year 
of  the  five-year  liability  period. 

5.  Phase  lU  Revegetation  Success 
Standards  for  Industrial/Commercial 

At  section  I.  Missouri  proposes  to  add 
requirements  for  ground  cover  on 
previously  mined  lands  reclaimed  to  a 
land  use  of  industrial/commercial. 
Where  industrial/cmnmercial  was  the 
premining  use.  the  ground  cover  shall 
be  restored  to  at  least  original  density, 
but  not  less  than  that  necessary  to 
control  erosion.  If  the  premining  use 
was  not  industrial/commercial  or  the 
premining  ground  cover  density  %vas  not 
recorded  before  redisturliance.  the 
permittee  shall  establish  a  ground  cover 
density  of  70  percent  The  ground  cover 
shall  be  determined  during  the  last  year 
of  the  five-year  liability  period. 

6.  Phase  m  Revegetation  Success 
Standards  for  Residential 

At  section  I,  Missouri  proposes  to  add 
requirements  for  ground  cover  on 
previously  mined  lands  reclaimed  to  a 
land  use  of  residoitial.  Where 
residential  was  the  premining  iise.  the 
ground  cover  shall  be  restored  to  at  least 


original  density,  but  not  less  than  that 
necessary  to  omtrol  erosion.  If  the 
premining  use  was  not  residential  or  the 
premining  ground  cover  density  was  not 
recorded  before  redisturbanoe.  the 
permittee  shall  establish  a  ground  cover 
dmsity  of  70  percmt  The  ground  cover 
shall  be  determined  during  the  last  year 
of  the  five-year  liaUlity  period. 

7.  Phase  M  Revegetation  Success 
Standards  for  Recreation 

At  section  I.  Missouri  proposes  to  add 
requirements  fin  ground  cover  on 
previously  mined  lands  reclaimed  to  a 
land  use  of  recreation.  Where  recreation 
was  the  premining  use,  the  ground 
cover  shall  be  restored  to  at  least 
original  density,  but  not  less  than  that 
necessary  to  control  erocioa.  If  the 
premining  use  was  not  recraaticm  or  the 
premining  ground  cover  dmsity  was  not 
recorded  before  redisturfaanoe.  the 
permittee  shall  estri>Iisfa  a  ground  cover 
density  of  70  percent  The  ground  cover 
shall  be  determined  during  the  last  j^ear 
of  the  five-year  liability  period. 

m.  Poblk  Qanmeat  Procadoiai 

In  acoordHioe  with  tbs  {mmsians  of 
330  CFR  732.17(h).  OSM  is  seeking 
comments  cm  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  api»oval  criteria  of  30  CFR 
732.15.  If  die  amendment  is  deemed 
adequate,  it  wrill  become  pari  of  the 
Missouri  program. 

Written  Comments 

Written  conunents  should  be  specific,' 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Mid-Continent  Regional 
Coordinating  Center  will  not  neosssarily 
be  considered  in  the  final  relemaking  or 
included  in  the  Administrative  Raccud. 

PuUic  Hearing 

Persons  wishing  to  speak  at  die  public 
hearing  should  contact  the  person  listed 
imder  FOR  FURTMBt  ayWHATlOW 
CONTACT  by  4M)  p.m.  c.d.t  on  May  14. 
1997.  The  location  and  time  of  the 
hearing  will  be  arranged  Mdth  those 
persons  requesting  the  hearing.  Any 
disabled  individiial  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  Hsted  under  FOR  FURTHBI 
INFOnMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statem«it  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
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Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
schediUed  to  speak  have  beian  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
Kvill  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  location  listed  under 
A00RCS8C8.  A  written  sxmmiary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procednral  Determination* 

Executive  Order  12666 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review) 

Executive  Order  12966 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actioiu  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economise  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  vnll  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiwts  in  30  CFR  Part  925 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  23, 1997. 
Brent  Wahlquist. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

(PR  Doc.  97-10989  Filed  4-28-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52  and  81 

[VA068-6018b  and  VA06e-6018b:  FRL- 
5817-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Reopening  of  the  Public  Comment 
Period  on  the  Redesignation  of  the 
Hampton  Roads  Ozone  Nonattainment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  a  notice  of 
proposed  rulemaking  pubUshed  on 
March  12, 1997  (62  FR  11405).  In  that 
doc\unent  EPA  proposed  to  approve  the 
Commonwealth  of  Virginia's  request  to  r 
redesignate  the  Hampton  Roads  area 
from  marginal  ozone  nonattainment  to 
attainment.  The  dociunent  also 
proposed  to  approve,  as  a  state 
implementation  plan  (SIP)  revision,  the 
10  year  maintenance  plan  and  mobile 
emissions  budget  developed  for  the 
Hampton  Roads  area  and  submitted  by 
the  Commonwealth.  EPA  received 
adverse  comments  on  the  action  and  a 
request  to  extend  the  public  comment 
period  on  the  proposed  rulemaking. 
EPA  is,  therefore,  reopening  the  public 
comment  period  on  the  March  12, 1997 
notice  of  proposed  rulemaking  on  the 
redesignation  of  the  Hampton  Roads 
ozone  nonattainment  area  for  a  period  of 
two  weeks. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  May  13, 1997. 
Commenters  are  advised  that  EPA  does 
not  intend  to  grant  additional 
extensions  or  reopenings  of  the 
comment  period  on  the  March  12, 1997 
proposed  rulemaking. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold.  Chief, 
Ozone/Carbon  Monoxide  &  Mobile 
Sources  Section.  Mailcode  3AT21.  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  shoidd  contact  the 
EPA  staff  puson  listed  below  at  least  24 
hours  priorTo  visiting  the  Regional 
office.  Copies  of  the  documents  relevant 


to  this  action  are  also  available  at  the 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street. 
Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gafiney,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEPA— Region  HI,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2092.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address: 

Gaffiiey.Kristeen@epamail.epa.gov 
(PLEASE  note  that  only  written 
comments  can  be  accepted  for  inclusion 
in  the  docket.] 

SUPPLEMENTARY  INFORMATION:  On  March 
12, 1997,  EPA  pubUshed  a  direct  fiiuil 
nde  (62  FR  11334)  approving  the 
Commonwealth  of  Virginia's  request  to 
redesignate  the  Hampton  Roads 
marginal  ozone  nonattainment  area  from 
nonattainment  to  attainment  and  the  10 
year  maintenance  plan  and  mobile 
emissions  budget  submitted  by  the 
Commonwealth  for  the  Hampton  Roads 
area  as  revisions  (o  the  Virginia  SIP.  As 
stated  in  the  March  12, 1997 
rulemaking,  EPA's  action  to  approve  the 
redesignation  was  based  upon  its  review 
of  the  Commonwealth's  submittal  and 
its  determination  that  all  five  of  the 
Clean  Air  Act's  criteria  for  redesignation 
have  been  met  by  and  for  the  Hampton 
Roads  area.  The  ambient  air  quality  data 
monitored  in  the  Hampton  Roads  area 
indicated  that  it  had  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  for  the  years  1993- 
1995.  Review  of  the  data  monitored  in 
1996  has  indicated  continued 
attainment  of  the  ambient  standard.  EPA 
also  determined  that  the 
Commonwealth  had  a  fully  approved 
Part  D  SIP  for  the  Hampton  Roads  area, 
was  fully  implementing  that  SIP,  and 
that  the  air  quality  improvement  in  the 
Hampton  Roads  area  was  due  to 
permanent  and  enforceable  control 
measures.  In  the  same  rulemaking,  EPA 
approved  the  maintenance  plan 
submitted  by  the  Commonwealth  of 
Virginia  as  a  SIP  revision  because  it 
provides  for  maintenance  of  the  ozone 
standard  for  10  years  and  a  mobile 
emissions  budget  for  the  Hamptcm 
Roads  area. 

In  its  March  12. 1997  direct  final 
rulemaking,  EPA  stated  that  if  adverse 
comments  were  received  on  the  direct 
final  rule  vdthin  the  30  days  of  its 
publication,  EPA  would  publish  a 
document  announcing  the  withdrawal 
of  its  direct  final  rulemaking  action.  In 
a  companion  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  the  same  Federal 


Register  (62  FR  11405),  EPA  also 
proposed  to  approve  the  Hampton 
Roads  redesignation  request  and 
maintenance  plan  and  mobile  emission 
budget  SIP  revisions.  In  this  proposal, 
EPA  clearly  stated  that  inteitested  parties 
should  comment  at  that  time  (diuing  die 
30  days),  and  that  EPA  did  not  intend 
to  institute  a  second  comment  period. 
Because  EPA  received  adverse 
comments  on  the  direct  final 
rulemaking  within  the  prescribed 
comment  period  from  the  AUies  in 
Defense  of  Cherry  Point  and  U.S. 
Senator  Lauch  Faircloth  of  North 
Carolina,  EPA  withdrew  the  March  12, 
1997  final  rulemaking  action  pertainii^ 
to  the  Hampton  Roads  nonattainment 
area.  In  their  letter  submitting  adverse 
comments,  the  Allies  in  Defense  of 
Cherry  Point  also  indicated  that  they 
intended  to  submit  additional  adverse 
comments  and  requested  that  the 
comment  period  be  extended.  However, 
because  the  30  day  public  comment 
period  EPA  provided  on  the  proposed 
rule  was  due  to  close  two  days  after 
receipt  of  their  request,  there  was 
insufficient  time  for  EPA  to  publish  a 
document  extending  the  comment 
period.  In  order,  therefore,  to  provide 
additional  time  to  the  AlUes  in  Defense 
of  Cherry  Point,  EPA  would  have  to 
reopen  the  public  comment  period. 

Despite  the  fact  that  EPA's  March  12. 
1997  actions  clearly  stated  that  all 
interested  parties  should  comment 
during  the  originally  prescribed  30  days 
and  that  EPA  did  not  intend  to  institute 
a  second  comment  period,  in  the 
interest  of  full  public  participation,  EPA 
is  reopening  the  public  comment  period 
for  two  weeks. 

In  determining  its  final  action  on  the 
Commonwealth's  redesignation  request 
and  maintenance  plan  for  the  Hampton 
Roads  area,  EPA  shall  consider  all 
comments  received  on  its  March  12, 
1997  proposed  action.  All  interested 
parties  are  advised  that  comments  must 
be  received  by  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document  by  May  13, 1997. 

List  of  Sabjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovenunental  relations.  Ozone. 

Dated:  April  17, 1997. 
W.  T.  WisntewBki. 

Acting  Regional  Administrator,  Region  M. 
[FR  Doc.  97-11124  Filed  4-25-97;  12:10  pm) 
MUJNQCOOEf 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  87 
[Doctot  Na  FEIIIIA-72iq 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  1 10  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
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raquiiements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

NaAional  EwriraHMBtal  PoUcy  Act 

This  proposed  rule  is  categvically 
^»^w:lMd^  from  the  requirements  of  44 
CFR  part  10.  Environmental 
Consideraticm.  No  enviranmmtal 
impact  assessment  has  been  prepared. 

■agidatary  FWdWlily  Ad 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
{noposed  rule  is  exempt  from  the 
requirements  of  the  Regulatcwy 
Flexilnlity  Act  because  propoeed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protectitm  Act  of  1973, 42  U.S.C  4104. 
and  are  required  to  estabhsh  and 


maintain  community  eligibility  in  the 
Naticmal  Flood  hisurance  Program.  As  a 
result,  a  regulatoty  flexibility  analysis 
has  not  been  prepared. 

Kagnlatory  Oawification 

This  {Hoposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Execnlive  Order  12812.  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  FederaUsm,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Jastice 


This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Sob  jects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  he  amended  as  follows: 

PART  87— [AMENDED] 

1.  Hie  authority  citation  for  part  67 
continues  to  read  as  follows: 

Aalheritj:  42  U.S.C  4001  «t  saq.; 
Reoigtnization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.0. 12127. 44  FR  19387, 
3  CFR.  1979  Comp..  p.  376. 

1 87.4    [Amandsd] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


fOeptt)  in  feet  atxive 
graun  L  'Elevatkm  in  feet 

SiMi 

City/lownfeounly 

Source  of  ioodng 

LocaHon 

(NGVD) 

Existing 

ModWed 

Comwcticul 

New  BriUn  (Clly). 

Wrbow  Bfook  •■••>■••••••••«•■•••■ 

Afiproxjmatety  300  feet  dovvnstream  of 
WWow  Brook  Parte  Road. 

•63 

•61 

Af^proxkrartety  800  feet  upstrewn  of  Res- 

•345 

•344 

ervoir  Road. 

Mason  Pond  Brook 

At  conNuence  wkh  W«ow  Brook 

'168 

•170 

ApproxknaMy  75  feel  upakeam  d  Shut- 

•172 

•171 

tle  Itfeadow  Avenue. 

SchuRz  Pond  Brook 

At  the  conluenoe  wNh  Wlow  Brook 

•175 

•176 

ApproxknafMy  815  feel  upalream  of  Rea- 

•345 

•344 

erMikRood. 

Bass  Brook      

Approxknalely  1.600  feet  downstream  of 
East  Street 

•89 

•90 

Approximalely  825  feet  upetream  of  up- 

•263 

•267 

stream  croeaktg  of  Lewis  Road. 

Badarson  Paik  Pond 

Approximately  400  feet  downstream  of 

•178 

•177 

Brook. 

Stanley  Park  Road. 

Approximalsly  115  feet  upsfrewn  of  Brit- 

•207 

•206 

tany  FanmRoad. 

Goffney  Brook 

At  Francis  Street 

•174 

•176 

Approximately   1.400  feet  upetream  of 

•179 

•181 

Francis  StreeL 

Sandy  Brook 

At  corporate  Nmits _ 

•89 

•90 

Approximately  650  feel  upstream  of  Ela 

None 

•131 

Grasso  Road. 

Maps  avaiat)to  tor 

cut 
Send  mmiei^s  to  The 

Cormeclicul  06051. 


inapectton  at  ttw  New  Brilato  Oily  Hal.  Engtoeering  Department— Aoom  503. 27  West  Makt  Street.  New  Britaki, 
Honorabte  Ljjcim  Pawli*.  Mayor  of  ttie  City  of  Naw  Britaki.  New  Britato  City  Hal.  27  West  Mam  Street. 


Cormodi 
Britaki. 


Cornet  Be  ul 


VMtan  (Town)  Fak- 
fWd  County. 


Wast  Branch  Saugakjck 


•160 


Approxknatoiy    840    feel    upstream    of 

WestoorVWiMon  corporate  limits. 
Approximately    800    feet    upetream    of 
Route  53  (Cedtf  Road). 

Mape  avaidbto  tor  nspedton  at  the  Inland  WeOwid  Commtesion.  Witon  Town  Hal  Annex.  238  Danbuy  Road.  WItan,  ConnecficuL 
Send  oommente  to  Mr.  Bob  Rusael.  Fkst  Selecttnan  tor  the  Town  of  WMon.  238  Oantxjry  Road.  WiNon,  Connedtout  06897. 


•96 


•95 
•150 


Georgia 


Rochdale  County 
(Untooorporated 
»). 


Yeiow  River 


Big  Haynea  Creek 


At  confluence  of  Big  Haynes  Creek 


Approxknately  200  feel  downstream  of 

Georgia  Highway  138. 
At  oonfluenoe  wkh  Yelow  River 


•646 

•668 
•646 


•662 

•660 
•652 


^it^ffi^,9m9¥F  ^f 
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s 

- 

Cily/town/oounly 

Source  of  fkxxfng 

Location 

fDeplh  in  taet  above 

ground.  •Elevatton  in  feet 

(NGVD) 

Existtog 

Modmed 

LJMe  Haynes  Creek 

At  conftoence  of  Utae  Haynes  Creek 

At  confluence  with  Big  Haynes  Creek 

At  county  boundary  „ 

None 
None 
None 

•661 
•661 
•697 

Maps  available  for  Inspection  at  Rockdale  County  Planning  and  Devetopment  Department,  2570  Did  Covington  Highway,  Conyers.  Georgia. 

Send  comments  to  Mr.  Randolph  W.  Poynter,  Chairman  of  the  Rockdale  County  Board  of  Commissioners.  922  Court  Street,  P.O.  Box  289. 
Conyers,  Georgia  30207. 


Michigan 


Little  Bay  De  Noc 


Escanatn  (Town- 
ship) Delta  Courv 

ty. 

Maps  available  for  Inspection  at  the  Escanaba  Township  Hal,  County  416. 20th  Road,  Gladstone,  Michigaa 

Send  comments  to  Mr.  Kevin  Dubord,  Escanaba  Township  Supennsor,  3983  County  416. 20th  Road,  Gladstone,  Michigan  49837. 


Entire  shoreline  within  community  .„.. 


Georgia 


Trton  (Town) 
Chattooga  Coufv 
ty. 


Chattooga  River 


Approximately  0.75  mile  upstream  of  corv 
fluence  of  Cane  Creek. 

At  confluence  with  Chattooga  River 

Approximately  0.5  mile  upstream  of  Wel- 
come Hill  Road. 

At  confluence  with  Chappel  Creek 

Approximately  100  feet  downstream  of 
Central  Avenue. 

At  confluence  with  Chattooga  River 

Approximately   1,150  feet  upstream  of 
First  Street 

At  conftoence  with  Chattooga  River 

Approximately    50    feet    upstream    of 
Allgood  Street 

Maps  availat)le  for  inspection  at  ttie  Trion  Town  Hal,  128  Park  Avenue,  Trion,  Georgia. 
Send  comments  to  The  Honorable  Alan  Plunkett  Mayor  of  ttie  Town  of  Trton.  Trion  Town  HaH,  P.O.  Box  727.  Trion,  Georgia  30753. 


Cane  Creek 


Spring  Branch . 


Chappel  Creek 


Trton  Branch 


Approximately  1,400  feet  downstream  of 
U.S.  27. 


*659 


'684 

•681 
•681 

•661 
•664 

•661 
•661 

•663 
*663 


•666 


'682 

•679 
*680 

•659 
•663 

•659 
*659 

•661 
'662 


Mtohigan 

Faiftnnks  (Town- 
ship) Delta  Coun- 
ty. 

Big  Bay  De  Noc 

Approximately  200  feet  west  and  south  of 
the  intersectton  of  11  Road  and  11 
Drive. 

Approximately  1.550  feet  west  of  the 
intersection  of  HH  Road  and  8lh  Road. 

In  ttie  vicinity  of  Sac  Bay 

None 

None 

None 
None 

'584 

Green  Bay  

Lake  Mfchigan „. 

•585 
'585 

At  the  soultiemmost  tip  of  Garden  Penin- 
sula. 
Entire  shoreline  within  community 

'584 
'584 

Maps  avaHabte  for  inspection  at  the  Fairtianks  Township  Hall,  4314  1 1  Road.  Garden,  Midvgan. 

Send  comments  to  Mr.  John  Latuiip.  Faktianks  Township  Supervisor,  4677  LL  Road.  Garden,  Michigan  49829. 


Mtohigan . 


Garden  (Township) 
Delta  County. 


Big  Bay  De  Noc 


Entire  shoreline  within  community 
Entire  shoreline  wUhto  community 


Lake  Michigan _ 

Maps  available  for  inspectton  at  the  Garden  Supervisor's  Office.  Stirte  Road,  Garden,  Michigan. 

Send  comments  to  Mr.  Gary  Plant  Garden  Township  SupenASor,  P.O.  Box  82.  Garden,  Mtohigan  49835. 


None 
None 


'585 

'584 


New  York  

Yonkers  (City) 
Westohester 
County. 

Saw  Mill  River „ 

Approximately  1 ,420  feet  downstream,  of 
Ashtxjrton  Avenue. 

None 

•95 

Approximately    0.4    mile    upstream    of 

'117 

'115 

Hearst  Street 

Crestwood  Lake 

Entire  shorelkie  within  community 

None 

'161 

Maps  available  for  Inspectton  at  the  Engineering  Department  Room  313.  Yonkers  City  Hal.  Yonkers.  New  Yori(. 

Send  comments  to  The  Honorable  John  D.  Spencer,  Mayor  of  the  City  of  Yonkers,  Yonkers  City  Hal.  Yonkers,  New  Yoric  10701. 


North  Topsail 
Beach  (Town) 
Onstow  County. 

Attantto  Ocean 

Approximately  225  feet  south  of  the  inter- 
sectton of  14th  Avenue  and  Ocean 
Boutevard  (SR  1583). 

Just  north  of  ttie  irMersection  of  Gray 
Street  and  North  Carolina  State  Route 
210. 

'16 
'7 

'19 

'11 
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State 

Cily/towrVcounty 

Source  o(  flooding 

Locatton 

*Deplh  in  feet  above 

ground.  'Elevation  in  teet 

(NGVD) 

Existing 

ModHied 

Stuinp  SouncVlntracoastal 
Watefway. 

Approximately  0.7  mie  north  of  the  inler- 

section  of  Sand  Piper  Drive  and  New 

River  Inlet  Road. 
Approximateiy  0.5  mile  northeast  of  cort- 

fluence  of  Normans  Creek  and  Old 

Sound  Channel. 

•7 
•7 

'13 
'11 

Maps 
Send 
28460 


for  inspection  at  the  North  Topsal  Beach  Town  HaN.  2008  Loggerhead  Court  North  Topsail  Beach.  North  Carolina, 
to  Ms.  Ann  Vause,  Town  of  North  Topsail  Beach  Manager,  2008  Loggerhead  Court.  North  Topsail  Beach,  North  Carolina 


NorV)  Caroina  _. — .. 

Surf  City  (Town) 
Pender  and 

AHanic  Ocavt 

Approximately  2S0  feat  south  of  the  inter- 
section of  NC  50  and  Reachwood 
Drive: 

•16 

•19 

- 

At  intersection  of  Gotdatx)ro  Avenue  and 
Now  Hivor  unvo. 

•7 

•11 

Topsail  Sound 

Approximalety  1,250  feet  northwest  of  the 
intersection   of   Pender   Avenue   and 

•7 

'12 

Shore  Drive. 

Approximately  1.400  feet  northwest  of  the 

'10 

•9 

intersection  of  NC  SO  and  Reachwood 

Drive. 

Maps  avatatato  for  inspection  at  the  Surf  City  Town  HaM.  P.O.  Boot  2475.  Surf  City.  Nortn  Carolina 

Sand  corrwnsnte  to  The  Honorabto  Vance  Kee.  Mayor  of  the  Town  of  Surf  CHy,  P.O.  Box  2475.  Surf  City,  North  Carolina  28445. 


Nortt)  Caroina 

Topsal  Beach 
(Town)  Pender 
County. 

AUtmlic  Ocean 

Approximately  350  feet  southeast  of  the 
intersection  of  Oaik  Avenue  and  NC 
State  Route  1554. 

•17 

•20 

^« — 
none 

•13 

Shore  Drive. 

Topsai  Smnd  ~ 

Approximately  700  feet  west  of  the  inter- 
section of  Shore  Line  Drive  and  God- 
win Avenue. 

•14 

•13 

Approximately   450   feet   northwest    of 

•9 

to 

intersection    of    Fields    Avenue    and 

Shore  Drive. 

Maps  availatJto  for  inspection  at  the  Topeal  Peach  Town  Hal.  820  South  Anderson  Boulevard,  Topsai  Beach,  North  Caroina. 
Send  commsnte  to  Mr.  Eric  Petersoa  Topsai  Beach  Town  Manager,  P.O.  Box  3089.  Topsail  Beach.  Norfh  Caroina  28445-9831. 


Ohto 


Clartc  County  (Unin- 
corpon 
Areas). 


Mad  River 


AtCONRAIL 


Approximatsly  2,100  feel  downstream  of 
Snider  Road. 


'889 


None 


*856 


Maps  avaiafato  for  inspection  at  the  Oarlc  County  Buidbig  Department.  2S  West  Ptoasml  Street.  Springield.  Ohto. 

Send  commsffte  to  Mr.  Roger  JacMO,  President  of  the  Qarfc  County  Board  of  Commissioners,  P.O.  Box  2639.  Springfield.  Ohto  45501. 


Pennsytvonia , 


HaMsId  (Township) 
County. 


West  Branch  Neshaminy 
Creek  Trtouiary  Na  2. 


•303 


•302 


Approximateiy  600  feet  upstream  of  corv 
fluence  with  West  Branch  Neshaminy 
Creek. 

Approximatety  600  fset  upstream  of 
Lansdato  Tributary. 

Maps  avaiabto  for  inspection  at  the  HatfleM  Township  Administratton  BuiUmg,  1950  School  Road,  HatfieU.  Pennsytvania. 

Send  oommerts  to  Ms.  Jean  R.  Vmdegrift.  President  of  the  Township  of  HatfisU  Bowd  of  Commissnners.  1950  School  Road,  Hatfiekl. 
Pennsylvania  19440. 


•288 


•288 


Lwodato  (Borough) 

West  Branch  Neshaminy 

Approximalsty    250    feet    upstream    of 

•299 

•301 

Montgomery 

Creek  Trit>utary  No.  2 

SchuesRoad. 

County. 

(previously  Lansdato 
Tributary  and 
Nasttaminy  Creak 

• 

Approximately  650  feet  upatawn  of  We« 

•324 

•318 

Sth  Street 

Maps  avaiatJte  for  if«apectton  at  the  Lansdato  Borough  Bukfng,  One  Vine  Street  Lansdato,  Pennsylvania. 

Send  commente  to  Mr.  Lee  Mangan.  Lansdato  Borough  Manager.  One  Vine  Sfeeet  Lansdato.  Pennsylvania  19446 

Pennsytvania |  Plw  CToovnahip)       I  Bie()er  Creek „.  I  At  a  point  approximately  730  feet  up- 

BerksCour«y.       I  I     stream  of  Kaim  Road. 


Nona 


•388 
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State 

City/towiVujunty 

Source  of  floodng 

1  ocation 

*Dealh  in  feet  above 

ground.  •Elevatton  in  feet 

(NGVD) 

Existing 

ModMed 

At  a  point  approodmately  0.27  mite  up- 
stream of  Keim  Road. 

None 

•407 

Maps  avaiabto  for  inspectnn  at  the  Pica  Township  Buidtog.  Hi  Church  Road,  Otey.  Pennsylvania. 

Send  comments  to  Mr.  Timothy  P.  Korsak,  Chairman  of  the  Pits  Township  Bocvd  of  Supervisors.  R.D.  #4.  Box  280.  Boyerlown.  Pennsylvania 
19512. 


Pennsylvania 


Plains  (Township) 
Luzeme  County. 


"WP  \^i  O^W 


Unnamed  Tribttfary  to  Mil 
Creek. 


Susquehanna  River 


Confluence  with  Susquehanna  River 

Approximately  900  feet  upstream  from 

State  Route  315. 
Confluence  «vilh  Mi  Creek 


Approximately   1.400  feet  upstream  of 

confluence  with  Mi  Creek. 

At  downstream  corporate  imits „._... 

Approximately  900  feet  upstream  of  the 

upstream  corporate  Nmite. 

Maps  avaitabte  for  inspectton  at  Plains  Town  HaH  Municipal  Bukfng.  126  Norfh  Main  Street  Plains.  Pennsylvania. 

Send  oommente  to  Mr.  Robert  Steia,  Chairman  of  the  Township  of  Plains  Board  of  Commissioners,  Luzeme  Cowity.  126  North  Main  Street 
Plains,  Pennsylvania  18705. 


•551 

•549 

None 

•684 

None 

•680 

None 

•680 

•550 

•549 

•555 

•563 

P^rrsftvana Reynoklsvie  (Bor-      SoMtorRun Approximately    600    feet    upsfream    of            •1,369 

ough)  Jefferson                                                  Worth  Street 
County. 

At  corporate  ImNs _ _...„_            •1.378 

Maps  availabto  for  inspectton  at  the  Reynoklsvie  Munictpal  Bukflng.  460  Main  Street  Reynoktevie.  Permsyfvania. 

Send  comments  to  Mr  Richard  R  Read.  Preaiitentof  tfw  RAvrw^4tuilb<  nn'»ix'^'^~»~-^  on  n^.  ct  n»._nM^jH„  n.-...j.. 

:.   4C 

•1,368 
•U76 

L>  i.njiwuyi  \^sj%Mn^,  I  .\^.  LKM  wi .  itojiwiusvBia,  reinnyivoiBd  ijo<>i. 

Winstow  (Township)    SokfierRun Downstrsam  corporate  imits .            •1.378 

Jefferson  County. 

Upstream  corporate  imite None 

inspectton  « the  Winstow  Township  Municipai  Buidtog.  R.D.  1.  ReynoUsvile.  Pennsylvania. 

Mr.  Kenneth  J.  Long.  Chainnan  of  the  Township  of  Winstow  Board  of  Supervisors.  Township  Muredpal  Buifng. 
me.  Pennsylvania  15851. 

r'ennsyivania ..;. 

Maps  availabte  for 

Send  comments  to 
Box  4.  Reynohtn 

•1376 
•1.482 

R.O.  1. 

yrWCQflsin 

Eau  Claire  (City) 
Chippewa  and 
Eau  Claire  Court- 
ttos. 

nspectfon  at  the  Eau  ( 
Mr.  Don  Nonei,  Mar 

ChiDoewa  River 

At  Interstate  94 '774 

Upstream  corporate  imits  . '808 

Confluence  with  Chippewa  River „....               '778 

Approximately    1.0    mite    upstream    of               '807 

Menomorae  Street 
At  the  confluence  with  Chippewa  River  ...  .            •784 
Downstream  skto  of  Chfoago  and  North-              ^784 

westsm  Rairoad  spur. 

rvtoe  Office.  203  South  Fanvei  Street  Eau  CWre.  Wisconsia 
ire.  203  South  Farwel  Street  Cal  Box  5148.  Eau  Claire,  Wi 

•773 

•806 

•776 
•806 

•782 

Shennan  Creek 

Mips  avaiabte  for 

Send  comments  to 
54707-5148. 

Claire  City  Hai,  Inspection  Se 
lager  of  the  City  of  Eau  CIs 

•783 
aconsin 
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(Catalog  of  Ffldenl  Domestic  Assistancs  No. 
83.100.  "Flood  Insurance.") 

Dated:  April  16. 1997. 
lickard  W.  KriMB. 
Executive  Amodate  Director.  Mitigation 
Duectonte. 
(FR  Doc  97-11001  FiM  4-2»-97;  8:45  am] 
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PopuMon  of  Black-foolid 
NortKwMlMni  Cowfsoo  mm 
NOrVMBSwni  uvn 

AQBICY:  Fish  and  Wildlife  SeTvice, 

Intarior. 

ACTION:  PropoMd  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Serrice  (Service),  in  cooperation  with 
the  Bureau  of  Land  Management 
(Bureau),  the  Colorado  Division  of 
Wildlife  (Qdorado  Division),  and  the 
Utah  Division  of  Wildlife  Resources 
(Utah  Division)  proposes  to  introduce 
black-footed  ferrets  [Mustela  nigripes) 
into  northwestern  Colorado  and 
northeastern  Utah.  The  purposes  of  this 
reintroduction  are  to  implement  the 
recovery  action  of  the  species  and  to 
evaluate  release  techniques.  Surplus 
captive-raised  black-footed  ferrets  will 
be  released  in  1997.  or  later  and 
additional  animals  will  be  released 
annually  for  several  years  thereafter  or 
imtil  a  self-sustaining  population  is 
estabUshed.  If  the  northwestern 
Colorado/northeastern  Utah  program  is 
successful,  a  wrild  population  could  be 
established  within  about  5  years.  The 
northwestern  Colorado/northeastern 
Utah  population  would  be  established 
as  a  nonessential  experimental 
population  in  accordance  with  section 
10())  of  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  This 
population  would  be  managed  tmder 
the  provisions  of  an  accompanying 
special  rule. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  June  30. 
1997. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  in 
northwestern  Colorado  or  Wyoming 
should  be  soit  to  Mr.  LeRoy  Carlson. 
U.S.  Fish  and  Wildlife  Service. 
Ecological  Services  Office.  730  Simms 


Street,  Room  290,  Golden.  Colorado. 
80401.  Comments  and  materials 
concerning  this  proposal  in  northeastern 
Utah  should  be  sent  to  Mr.  Robert 
Williams.  U.S.  Fish  and  Wildlife 
Service.  Utah  Field  Office,  145  East 
1300  South.  Suite  404,  Salt  Lake  Qty. 
Utah.  84115.  All  comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  nonnal  business  hours  at  each  of 
the  above  addresses,  as  well  as  at  the 
Service's  Ecological  Service's  office  at 
764  Horizon  Drive,  South  Annex  A, 
Grand  Jxmction,  Colorado,  81506-3946. 
FORTUfmCR  MFORMATKM  CONTACT:  Mr. 
Robert  Leachman  at  the  Grand  Jimction 
address  above,  telephone:  970/243- 
2778:  or  Ms.  Mahlet  A.  Zablan  at  the 
Salt  Lake  Qty  address  above,  telephone: 
801/524-5001. 

SUPPIXMBITARY  MFORMATKM: 

Backgroond 

1.  Legislative 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  was  changed 
significantly  when  subsection  10(j)  was 
added  to  allow  for  the  designation  of 
specific  populations  of  Usted  species  as 
"experimental  populations."  Previously, 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  was  authorized  to  reintroduce 
populations  into  imoccupied  portions  of 
a  listed  species'  historical  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  However,  local 
citizens  often  opposed  these 
reintroductions  because  they  were 
concerned  about  restrictions  and 
prohibitions  being  placed  on  Federal 
and  private  activities.  Under  section 
10(j),  the  Service  can  designate 
reintroduced  populations  established 
outside  the  species'  ciurent  range  but 
within  its  historical  range  as 
"experimental."  This  designation  allows 
the  Service  flexibility  in  managing 
reintroduced  popiilations  of  endangered- 
species.  Experimental  populations  are 
treated  as  threatened  species  imder  the 
Act.  affording  the  Service  greater 
discretion  in  devising  management 
programs  and  special  regulations  for 
listed  species.  Section  4(d)  of  the  Act 
allows  the  Service  to  adopt  whatever 
regulations  are  necessary  to  provide  for 
the  conservation  of  a  threatened  species. 
These  regulations  are  usually  less 
restrictive  than  those  for  endangered 
species  and  are  more  compatible  with 
routine  human  activities  in  the 
reintroduction  area. 

The  Service  can  designate 
experimental  populations  to  be  either 
essential  or  nonessential  and  based  on 
the  best  available  information, 
deteiHiine  whether  such  populations  are 


eissential  to  the  continued  existence  of 
the  species.  Nonessential  experimental 
populations  located  outside  of  the 
National  Wildlife  Refuge  System  or 
National  Park  System  are  treated,  under 
section  7  of  the  Act,  as  if  they  were 
species  proposed  for  listing.  Thus,  only 
two  provisions  of  section  7  apply  to 
experimental  populations  found  outside 
the  above  two  systems:  1)  section 
7(a)(1)— which  requires  all  Federal 
agencies  to  use  their  authority  to 
ctHuerve  listed  species;  and  2)  section 
7(a)(4) — ^which  requires  Federal 
agencies  to  confer  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  throughout  its  range.  Activities 
undertaken  on  private  lands  are  not 
affected  by  section  7  of  the  Act  unless 
they  are  authorized,  funded,  or  carried 
out  by  a  Federal  agency. 

However,  pursuant  to  section  7(a)(2), 
specimens  used  to  establish  an 
experimental  population  may  be 
removed  frtun  a  donor  population, 
provided  their  removal  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  and  that  appropriate  permits 
have  been  issued  in  accordance  with  50 
CFR  17.22. 

2.  Biological 

The  black-footed  ferret  has  a  black 
facemask,  black  legs,  and  a  black-tipped 
tail;  is  nearly  60  centimeters  (2  feet)  in 
length  and  weighs  up  to  1.1  kilograms 
(2.5  pounds).  It  is  the  only  ferret  species 
native  to  North  America.  The  historical 
range  of  the  species,  based  on  specimen 
collections,  includra  12  States  (Arizona, 
Colorado,  Kansas.  Montana,  Nebraska. 
New  Mexico,  North  Dakota,  Oklahoma. 
South  Dakota,  Texas,  Utah,  and 
Wyoming)  and  the  Canadian  Provinces 
of  Alberta  and  Saskatchewan. 
Prehistoric  evidence  indicates  that 
ferrets  once  occurred  from  the  Yukon 
Territory  in  Canada  to  New  Mexico  and 
Texas  (Anderson  et  al.  1986). 

Black-footed  ferrets  depend  almost 
exclusively  on  prairie  dog  colonies  for 
food,  shelter,  and  denning  (Henderson 
et  al.  1969,  Forrest  et  al.  1985).  The 
range  of  the  ferret  coincides  with  that  of 
prairie  dogs  (Anderson  et  al.  1986),  and 
ferrets  with  young  have  never  been 
sighted  outside  of  prairie  dog  colonies. 
Black-footed  ferrets  have  been  reported 
from  black-tailed  {H-airie  dog  [Cynomys 
ludovidanus),  white-tailed  prairie  dog 
{Cynomys  leuairus),  and  Gunnison's 
prairie  dog  [Cynomys  gunnisoni)  towns 
(Anderson  et  al.  1986). 

In  the  last  century,  widespread 
poisoning  of  prairie  dogs,  the 
conversion  of  native  prairie  to 
farmlands,  and  sylvatic  plague  have 
drastically  reduced  prairie  dog  numbers; 
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particularly  in  the  southern  pcwtions  of 
their  range.  This  severe  reduction  in 
prairie  dog  numbers  could  have  caused 
the  near  extinction  of  the  black-footed 
ferret,  although  other  factors  such  as 
secondary  poisoning  from  prairie  dog 
toxicants  and  canine  distemper  could 
also  have  caused  this  decline. 

In  1964,  a  population  of  ferrets  was    ' 
discovered  in  South  Dakota,  but 
disappeared  from  the  wild  in  1974.  The 
species  was  then  thought  to  be  extinct 
until  in  1981  when  a  small  population 
was  discovered  near  Meeteetse, 
Wyoming.  In  1985-1986,  the  Meeteetse 
population  was  drastically  reduced  in 
numbers  due  to  an  outbreak  of  canine 
distemper.  In  1986-87, 18  animals  were 
taken  into  captivity  to  serve  as  foimders 
for  a  captive  propagation  program. 
Today,  the  captive  population  exists  of 
approximately  400  anirnals  held  at  7 
separate  facilities.  *" 

3.  Recovery  Efforts 

The  recovery  plan  for  the  black-footed 
ferret  (U.S.  Fish  and  Wildlife  Service 
1988)  establishes  a  national  recovery 
objective  to  ensure  the  siuvival  of  the 
species  by: 

(a)  Increasing  the  captive  population 
of  ferrets  to  200  breeding  adults  by 
1991,  which  has  been  adiieved; 

(b)  Establishing  a  prebreeding  census 
population  of  1,500  free-ranging 
breeding  adults  in  10  or  more  diffierent 
populations,  with  no  fewer  than  30 
breeding  adults  in  each  population  by 
the  vear  2010;  and 

(c)  Encouraging  the  widest  possible 
distribution  of  reintroduced  animals 
throughout  their  historic  range. 

When  this  national  objective  is 
achieved,  the  black-footed  ferret  will 
then  be  downlisted  to  threatened  status, 
assuming  that  the  extinction  rate  of  ^ 
established  populations  remains  at  or 
below  the  rate  at  which  new 
populations  are  established.  Cooperative 
efforts  to  rear  black-footed  ferrets  in 
captivity  have  been  successful  and  in  8 
years,  the  captive  population  has 
increased  from  18  to  over  400  animals 
In  1988,  the  single  captive  population 
was  divided  into  three  subpopulations 
to  avoid  the  possibility  of  a  catastrophic 
event  eliminating  the  entire  captive 
population.  Presently,  there  are  7 
separate  subpopulations  in  captivity. 
Recovery  efforts  are  now  focusing  on  the 
reintroduction  of  animals  back  into  the 
wild  since  a  captive  population  of  240 
breeding  adults  has  been  achieved. 

4.  Reintroduction  Sites 

The  Service,  in  cooperation  with  11 
western  State  wildhfe  agencies, 
identified  potential  ferret  reintroduction 
sites  within  the  historical  range  of  the 


species.  The  Service  selects  these 
reintroduction  sites  in  coordination 
with  the  Black  Footed  Ferret  Interstate 
Coordinating  Committee.  The 
Northwestern  Colorado/Northeastern 
Utah  Black-footed  Ferret  Experimental 
Population  Area  (ExPA),  the  site 
selected  for  the  fifth  release  of  ferrets,  is 
located  in  portions  of  Rio  Blanco  and 
Moffet  counties,  Colorado;  Sweetwater 
County.  Wyoming;  and  Uintah  and 
Duchesne  counties,  Utah. 

In  Colorado,  the  ExPA  occupies  all  of 
Moffat  and  Rio  Blanco  counties  west  of 
Colorado  State  Highway  13,  west  to  the 
Utah  State  line,  and  north  to  the 
Wyoming  State  line.  In  Wyoming,  the 
E^d'A  runs  between  Range  96  and  97 
West  (eastern  edge).  Range  102  and  103 
West  (western  edge),  and  Township  14 
and  15  North  (northern  edge).  In  Utah, 
the  ExPA  occupies  all  of  Uintah  and 
Duchesne  counties  in  northeastern 
Utah.  The  eastern  border  of  Uintah 
County  adjoins  the  western  borders  of 
Moffat  and  Rio  Blanco  counties  in 
Colorado.  Coyote  Basin,  located  on  the 
Utah/Colorado  border  is  a  relatively  flat 
valley  surrounded  by  low  hills  and 
ridges.  It  is  bordered  on  the  south  by  the 
White  River  and  the  west  by  Keimedy 
Wash.  The  Coyote  Basin  Primary 
Management  Zone  (Coyote  Basin)  is 
bound^  by  the  Utah-Colorado  State 
line  on  the  east,  by  the  east-west  line 
separating  Townships  7  and  8  South  cm 
the  north,  by  the  north-south  line 
separating  Ranges  23  and  24  East  on  the 
west,  and  by  the  east-west  Section  line 
1.6  kilometers  (1  mile)  south  of 
Township  8  South  on  the  south. 

The  E»PA  is  made  up  of  a  complex  of 
white-tailed  prairie  dog  colonies  that 
extend  from  southwestern  Wyoming, 
south  to  Elk  Springs.  Colorado,  and  west 
to  Vernal,  Utah.  The  dispersal  of  ferrets 
outside  the  proposed  experimental  area 
is  highly  unlikely  due  to  its  large  size 
(3,218,907  hectares  or  7,953,920  acres), 
the  absence  of  suitable  surrounding 
habitat  (lack  of  prairie  dog  towns),  and 
the  presence  of  vegetative  and 
topographical  barriers.  There  are 
approximately  69,834  hectares  (172.560 
acres)  of  white-tailed  prairie  dog 
colonies  in  the  ExPA  Uiat  could 
potentially  support  at  least  139  famihes 
of  ferrets. 

Contiguous  prairie  dog  colonies  and 
the  lack  of  any  physical  barriers 
between  the  White  River  Resource  Area 
in  Colorado  and  Coyote  Basin  in  Utah 
should  provide  for  the  movement  of 
ferrets  between  the  two  areas.  Ferrets 
released  in  Coyote  Basin  are  likely  to 
disperse  to  suitable  contiguous  habitat» 
in  Colorado.  Due  to  the  presence  of 
physical  barriers  and  less  suitable 
prairie  dog  towns,  the  dispersal  of 


ferrets  fit>m  the  Little  Siuike 
Management  Area  release  sits  to  other 
areas  within  the  ExPA  is  less  likely.  Any 
ferret  foimd  within  the  boundaries  of 
the  ExPA  will  be  treated  as 
experimental  and  nonessential. 

a.  Northwestern  Colorado  Experimental 
Population  Sub-Area 

In  1987.  the  Colorado  Prairie  Dog 
Management  Group  and  the  Black- 
footed  Ferret  Recovery  Working  Group 
selected  northwestern  Colorado  as  a 
potential  release  site  because  of:  (1)  the 
historical  presence  of  ferrets  in  the  area, 
(2)  the  abundance  of  prairie  dogs,  (3)  the 
extensive  amount  of  lands  under 
management  by  the  Bureau  of  Land 
Management  (Bureau),  and  (4)  the  area's 
relative  isolation  &t>m  human  activities. 

The  Northwestern  Colorado 
Experimental  Populaticm  Sub-Area 
includes  lands  in  northwestern 
Colorado  and  southwestern  Wyoming 
and  this  sub-area  was  historically 
occupied  by  black-footed  ferrets. 
Recently,  nimierous  surveys  have  been 
conducted  in  this  area  without  locating 
ferrets.  The  Wyoming  Black-footed 
Ferret  Advisory  Team  endorses  the 
experimental  population  area  as  defined 
in  this  rule  (Bob  Luce,  Wyoming  Game 
and  Fish  Department,  in  litt.  1993).  The 
Colorado  sub-area  is  about  12,186 
kilometera  (4,705  square  miles)  in  size, 
and  consists  of  approximately  49.5 
percent  Bureau  lands,  38  percent  private 
lands,  6  percent  State  school  lands.  5 
percent  National  Park  Service  lands.  1 
percent  Colorado  Division  of  Wildlife 
lands,  and  0.5  percent  National  Wildlife 
Refuge  lands.  Prairie  dog  towns  cover 
approximately  65,620  hectares  (162,146 
acres)  of  this  sub-area  and  they  occur 
primarily  on  Bureau  lands  that  are 
administered  by  the  Little  Snake 
Resource  Area  (Little  Snake),  the  White 
River  Resource  Area  (White  River),  and 
the  Green  River  Resource  Area  (Green 
River). 

b.  Northeastern  Utah  Experimental 
Population  Sub-Area 

The  Northeastern  Utah  Experimental 
Population  Sub-Area,  containing 
2,001,101  hectares  (4,942,720  acres)  of 
habitat,  includes  all  of  Uintah  and 
Duchesne  coimties  in  Utah.  This  sub- 
area  lies  within  the  historic  range  of  the 
species.  The  Utah  Black-footed  Ferret 
Working  Group  selected  Coyote  Basin  as 
the  preferred  reintroduction  site  because 
of  its  prairie  dog  numbers  and  their 
distribution.  The  Bureau  and  the  Utah 
School  and  Institutional  Trust  Lands 
Administration  (Utah  Trust)  manage 
most  of  the  lands  in  Coyote  Basin. 

Black-footed  ferrets  will  be  released  in 
the  management  areas  only  if  certain 
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biological  conditiaiis  aresuit^le.  and 
meet  the  management  framework  that 
has  been  developed  with  the  Colorado 
Division  of  Wildlife,  the  Utah  Division 
of  Wildlife  Rssouices.  the  Service,  and 
private  landowners.  The  Service  wUl 
reevaluate  this  reintroduction  effort 
should  any  of  the  following  conditions 
occur 

(a)  Failure  to  maintain  sufficient 
habitat  to  support  at  least  30  breedfiig 
adults  after  five  years. 

(b)  Failure  to  maintain  at  least  90 
percent  of  piairie  dog  habitat  that  was 
available  in  1993. 

(c)  A  wild  fanet  population  is  found 
within  the  ExPA  following  the  initial 
reintroduction  and  prior  to  the  first 
breeding  season. 

(d)  An  active  case  of  canine  distemper 
or  any  odier  contagious  disease  is 
discovered  in  any  animal  on  or  near  the 
reintroduction  area  six  months  prior  to 
the  scheduled  release. 

(e)  Less  than  20  captive  black-footed 
fenets  are  available  ka  the  first  release. 

(f)  Funding  is  not  availaUe  to 
implement  the  reintroduction  phase  of 
the  pn>)ect  in  northwestern  Colorado/ 
nwtaeeslei  n  Utah. 

(g)  Land  ownnahip  dianges  or 
coopenatorB  withdraw  from  the  project. 

5.  Aeinfroduction  Protoctd 

The  reintroduction  protocol  calls  for 
the  release  of  20  or  more  captive  ferrets 
in  the  first  year  of  the  program,  and  up 
to  50  or  mora  animals  annually  for  the 
follo%ring  2  to  4  yeers.  Released  animals 
must  be  excess  to  the  needs  far  the 
continuation  of  the  captive  breeding 
program  and  any  loss  of  animals  will 
not  afiact  the  overall  genetic  diversity  of 
the  captive  populatioiL  Since  captive 
breeding  of  fanets  wiU  continue,  any 
animal  lost  in  the  rmntioducticm  effort 
can  be  replaced.  In  future  releases,  it 
may  be  necessary  to  obtain  fenets  from 
est^hshed  reintroduced  populations  in 
order  to  enhance  the  genetic  diversity  of 
future  released  animals. 

Two  methods  (hard  and  soft  raleaae) 
have  been  successfully  employed  for 
releasing  captive  ferrets  into  the  wild.  A 
hard  release  is  when  ■nimak  which  are 
not  conditioned  are  releesed  into  the 
wild  a  short  time  after  arrival.  A  soft 
release  is  when  the  «nimal«  are  supplied 
food,  shelter,  and  protection  from 
predatras  for  an  extended  period  of  time 
before  their  releese.  In  both  methods, 
ferrets  are  released  frona  cages  above 
ground  with  access  to  underground  nest 
boxes.  Captive-lned  fenets  are 
preconditioned  by  placing  them  in  large 
pens  that  enclose  a  portion  of  a  prairie- 
dog  colony.  It  may  also  be  necessary  to 
surroimd  eech  above-ground  cage  with 
an  electric  fence  to  prevent  damage  frt>m 


livestock  or  access  by  predators.  The 
Service,  along  with  its  cooperators 
(collectively  referred  to  as  the  Service), 
will  decide  which  reintroduction 
method  is  best  suited  for  the  release. 
The  Service  is  currently  developing  a 
specific  release  protocol  that  will 
become  a  condition  of  the  endangered 
spedes  permit  authorizing  the 
northwestern  Colorado/northeastern 
Utah  release.  To  enhance  reintroduction 
success,  pregnant  females  will  be 
allowed  to  whelp  on  site  and  after 
acclimation,  the  family  groups  will  then 
be  released  into  the  wild. 

Released  animaLs  will  be  vacciiuted 
against  certain  diseases  (including 
canine  distemper)  and  measures  will  be 
taken  to  reduce  jHedation  from  coyotes, 
badgos,  and  raptors.  All  released  ferrets 
will  be  marked  (with  passive  integrated 
transponder  tags  (PIT  tags)]  and  several 
animals  will  be  radio-collared  to 
monitor  their  behavior  and  movements. 
Other  mooitoring  will  include  spotlight 
surveys,  snow  tracking  surveys,  and 
visual  surveillance. 

Since  captive-bora  {arrets  are  more 
siiaceptible  to  predation.  starvation,  and 
environmental  conditions  than  wild 
animals,  up  to  90  percent  of  the  animals 
could  die  during  the  first  year  of  releese. 
MortaUty  is  usually  the  highest  during 
the  first  month  of  release.  In  the  first 
year  of  the  program,  a  realistic  goal  is 
to  have  at  least  10  percent  of  the 
animals  survive  the  first  winter. 

The  goal  of  the  ColoradoAJtah 
reintroduction  is  to  estafalish  a  free- 
ranging  population  of  at  ieast  30  adults 
within  the  ExPA  after  five  years  of 
releese.  At  the  release  site,  the  Service 
will  monitor  population  demographics 
and  all  sources  of  mortaUty  on  an 
annual  basis  (for  up  to  five  years].  The 
Service  does  not  expect  to  change  the 
nonessential  designation  for  this 
experimental  popiilation  unless  it 
deems  this  reintroduction  a  feilure  or 
the  black-footed  ferret  is  fiilly  recovered 
in  the  wild. 

6.  Status  of  Reintroduced  Population 

This  reintroduction  is  determined  to 
be  ntmessential  to  the  continued 
existence  of  the  species  for  the 
following  reasons: 

(a)  The  captive  population  (founder 
population  of  the  species)  has  been 
protected  against  the  threat  of  extinction 
bma  a  single  catastrophic  event  by 
dividing  it  into  seven  separate 
subpopulations.  Hence,  any  loss  of  an 
experimental  population  in  the  wild 
will  not  threaten  the  survival  of  the 
species  as  a  whole. 

(b)  The  primary  repository  of  genetic 
diversity  for  the  species  are  the  240 
adults  in  the  captive  braeding 


population.  Animals  selected  for 
reintroduction  purposes  are  not  needed 
to  maintain  the  captive  population. 
Hence,  any  loss  of  animals  in 
reintroduction  will  not  affect  the  overall 
genetic  diversity  of  the  species. 

(c)  Any  animals  lost  during  this 
reintroduction  attempt  will  be  replaced 
through  captive  breeding.  Juvenile 
ferrets  are  being  produced  in  excess  of 
the  nxmibers  needed  to  maintain  the 
breeding  nopulation  in  captivity. 

This  wul  be  the  fifth  release  of  ferrets 
back  into  the  wild.  The  other 
leintroductions  were  in  Wyoming, 
southwestern  South  Dakota,  north- 
central  Montana,  and  Arizona.  These 
reintroductions  are  necessary  for  the 
recovery  of  the  species  so  it  can 
eventu^y  be  downlisted.  The 
nonessential  experimental  population 
designation  alleviates  landowner 
concerns  about  possible  land  use 
restrictions  that  would  otherwise  apply 
under  the  provisions  of  the  Act  Tlds< 
nonessential  designation  provides  a 
more  flexible  management  framework 
for  protecting  and  recovering  black- 
footed  ferrets  while  ensuring  that  the 
daily  activities  of  landowners  can 
continue. 

7.  Location  of  Reintroduced  Population 

Section  10())  of  the  Act  requires  that 
an  experimental  population  be 
geographically  separate  from  other  wild 
populations  of  the  same  species.  Since 
1991.  extensive  surveys  have  been 
conducted  for  black-footed  ferrets  at  the 
propoeed  relocation  sites.  No  fenets  or 
their  sign  (skulls,  feces,  trenches)  were 
located.  Therefore,  the  Service  has 
concluded  that  wild  ferrets  are  no  . 
longer  present  in  the  ExPA.  and  that  this 
reintroduction  will  not  overlap  with  any 
wild  population. 

Before  the  first  breeding  season,  the 
nonessential  experimental  population 
will  Include  all  marioed  ferrets  in  the 
ExPA.  After  the  first  breeding  season, 
the  nonessential  experimental 
populaticm  will  include  all  ferrets 
located  in  the  ExPA.  including  any 
uimiarked  offiqiring.  AH  raleaMd  ferrets 
and  their  oBsprmg  should  remain  in  the 
ExPA  because  of  prime  prairie  dog 
colonies  and  the  surrounding 
geographic  barriers.  The  Service  will 
capture  any  ferret  that  leaves  the  ExPA 
and  will  either  return  it  to  the  release 
site,  translocate  it  to  another  aite,  place 
it  in  captivity,  or  leave  it.  If  a  ferret 
leaves  the  reintroduction  area  (but 
remains  within  the  ExPA)  and  takes  up 
residence  on  private  property,  the 
landowner  can  request  its  removal.  If 
the  landowner  has  no  objection  to  its 
presence  on  his/her  property,  the 
animal  iwill  not  be  removed. 
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All  released  fenets  will  be  marked 
and  the  Service  will  attempt  to 
determine  the  source  of  any  unmarked 
animals  found  at  the  release  site.  Any 
ferret  found  outside  the  ExPA  will  be 
considered  endangered,  and  may  be 
captured  for  genetic  testing.  If  the 
animal  is  genetically  unrelated  to 
members  of  the  experimental 
population  (possibly  a  wild  animal),  it 
will  be  retained  for  use  in  the  captive 
breeding  program.  Under  existing 
contingency  plans,  up  to  nine  such 
ferrets  can  be  captured  for  the  cap'tive 
population.  If  a  landowner  outside  the 
experimental  population  area  wishes 
black  footed  ferrets  to  remain  on  his/her 
property,  the  Service  will  develop  a 
conservation  agreement  in  cooperation 
with  the  landowner. 

8.  Management 

This  reintroduction  will  be 
undertaken  in  cooperation  with  the 
Bureau,  the  Colorado  Division  of 
Wildlife,  and  the  Utah  Division  of 
Wildlife  Resources  and  in  accordance 
with  the  Cooperative  Management  Plan 
for  Black-footed  Ferrets-Little  Snake 
Management  Area  and  the  Cooperative 
Plan  for  the  Reintroduction  and 
Management  of  Black-footed  Ferrets  in 
Coyote  Basin,  Uintah  County,  Utah. 
Copies  of  the  respective  plans  can  be 
obtained  frt)m  the  District  Manager, 
Bureau  of  Land  Management,  455 
Emerson  Street,  Craig,  Colorado,  81625, 
and  the  Regional  Manager,  Utah 
Division  of  Wildlife  Resources, 
Northern  Region,  152  East  100  North. 
Vernal,  Utah  84078. 

Additional  considerations  pertinent  to 
the  reintroduction  are  discussed  below: 

a.  Monitoring 

Several  monitoring  efforts  are  planned 
during  the  first  5  years  of  the  program. 
The  Service  will  monitor  prairie  dog 
distribution  and  numbers,  and  the 
occurrence  of  sylvatic  plague  annually 
Testing  for  canine  distemper  will  be 
conducted  on  an  annual  basis  starting 
prior  to  the  release.  Reintroduced  ferrets 
and  their  offspring  will  be  siuveyed 
annually  by  use  of  spotlight  surveys, 
snowtracking,  and  other  visual  surveys. 
Several  ferrets  will  be  radio-collared  for 
more  intensive  tracking.  Siuveys  will  be 
conducted  to  monitor  breeding  success 
and  juvenile  survival  rates. 

Through  public  outreach  programs, 
the  Service  will  inform  the  public  and 
other  State  and  Federal  agencies  about 
the  presence  of  fenets  in  the  ExPA  and 
the  handling  of  any  sick  or  injured 
animals.  The  Service  has  requested  that 
the  Colorado  Division  of  Wildlife  and 
the  Utah  Division  of  Wildlife  Resources 
serve  as  the  primary  contacts  for 


governmental  agencies  and  private 
landownera  whose  jurisdictions  are 
within  the  reintroduction  area.  These 
agencies  will  also  serve  as  the  primary 
contacts  to  report  any  injured  or  dead 
ferrets.  All  reports  of  any  injured  or 
dead  animals  should  be  referred  to  the 
appropriate  Service  Field  Supervisor  in 
each  respective  State  (see  ADDRESSES 
section).  The  Field  Supervisor  will  also 
notify  the  Service's  EKvision  of  Law 
Enforcement  concerning  any  dead  or 
injured  ferret.  Any  ferret  carcass  found 
should  not  be  disturbed  so  the  cause  of 
death  may  be  determined. 

b.  Disease  Considerations 

Should  canine  distemper  be  reported 
in  any  mammal  on  or  near  the 
reintroduction  site,  the  Service  will 
reevaluate  the  reintroduction  program. 
At  least  10  coyotes  (and  possibly  a  few 
badgers)  from  the  release  site  will  be 
tested  for  canine  distemper  before 
ferrets  are  released.  The  Service  will 
attempt  to  limit  the  spread  of  distemper 
by  discouraging  people  from  bringing 
unvaccinated  pets  into  the  ExPA.  People 
will  be  requested  to  report  any  dead 
mammal  or  any  unusual  behavior 
observed  in  animals  found  within  the 
area.  Efforts  are  underway  to  develop  an 
effective  canine  distemper  vaccine  for 
black-footed  ferrets.  Routine  sampling 
for  sylvatic  plague  within  prairie  dog 
towns  will  take  place  before  and  during 
the  reinbtxiuction  efforts. 

c.  Genetic  Considerations 

Ferrets  selected  for  the  reintroduction 
are  excess  to  the  needs  of  the  captive 
population.  Experimental  populations 
of  ferrets  are  usually  less  genetically 
diverse  than  the  overall  captive 
populations.  Selecting  and 
reestablishing  breeding  ferrets  that 
compensate  for  any  genetic  biases  in 
earlier  releases  can  correct  this 
disparity.  The  ultimate  goal  is  to 
establish  wild  ferret  populations  with 
the  maximum  genetic  diversity  as  it  is 
possible  to  attain  %vith  the  founder 
individuals. 

d.  Prairie  Dog  Management 

The  Service  will  work  with 
landowners  and  Federal  and  State 
agencies  in  the  ExPA  to  resolve  any 
management  conflicts  in  order  to:  (1) 
maintain  sufficient  prairie  dog  colonies 
to  support  up  to  30  adult  black-footed 
ferrets  and  (2)  to  maintain  at  least  90 
percent  of  the  prairie  dog  habitat  that 
was  available  in  1993. 

e.  Mortality 

Only  animals  which  are  not  needed 
for  the  captive  breeding  program  will  be 
used  for  this  reintroduction.  Predator 


control,  prairie  dog  management, 
vaccination,  supplement^  feeding,  and/ 
or  improved  release  methods  should 
partially  oSset  any  natural  mortality. 
Public  education  mil  help  reduce 
potential  sources  of  hmnan-related 
mortality. 

The  Act  defines  "incidental  take"  as 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  A  person  may 
take  a  ferret  within  the  ExPA  provided 
that  any  resulting  injiuy  or  mortality  to 
a  ferret  is  imintentional,  and  was  not 
due  to  negligence  or  malicious  conduct. 
Such  conduct  will  not  be  considered 
"knowingly  taking"  and  the  Service  will 
not  pursue  any  legal  recourse.  However, 
knowingly  taking  a  ferret  will  be 
referred  to  the  appropriate  authorities 
for  prosecution.  The  Service  requests 
that  any  take,  whether  incidental  or  not. 
of  a  black-footed  ferret  be  reported 
inunediately  to  the  Service's  Field 
Supervisor  (see  ADDRESSES  section).  The 
Service  expects  a  low  level  of  incidental 
take  since  the  reintroduction  is 
compatible  with  traditional  land  use 
practices  in  the  area. 

It  is  anticipated  that  annual  incidental 
take  will  be  about  12  percent  of  all 
reintroduced  ferrets  and  their  offspring. 
If  this  level  is  exceeded  in  any  given 
year,  the  Service  wrill  develop  and 
implement  measures  to  reduce  the  level 
of  incidental  take. 

f.  Special  Handling 

Under  special  regulations  that  apply 
to  experimental  populations.  Service 
employees  and  agents  acting  on  their 
behalf  may  handle  black-footed  ferrets 
for  scientific  purposes,  relocation  efforts 
to  avoid  conflict  with  himian  activities, 
recovery  efforts,  relocation  to  other 
reintroductions  sites,  and  in  aiding  sick, 
injured,  and  orphaned  animals,  or 
salvaging  dead  animals.  Any  ferret  not 
fit  to  remain  in  the  wild  wiU  be  placed 
in  captivity.  The  Service  will  also 
determine  disposition  of  all  sick, 
injured,  orphaned,  and  dead  animals. 

g.  Coordination  With  Landowners  and 
Land  Managers 

The  Service  and  its  cooperators  tried 
to  identify  all  major  issues  associated 
with  this  reintroduction  before  the 
development  of  the  proposed  rule.  This 
propo^d  reintroduction  was  discussed 
with  State  agencies  and  laiulowners 
within  the  release  site.  They  indicated 
their  support  for  the  project  as  long  as — 
(1)  the  animals  released  in  the  ExPA  are 
designated  as  a  nonessential 
experimental  population,  and  (2)  that 
land  use  activities  in  the  ExPA  are  not 
restrained  without  the  knowledge  and 
consent  of  the  landowners. 
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h.  Potential  for  Conflict  With  Oil.  Gas 
and  Minwal  Development  Activities 

Development  of  minerals,  oil  and  gas 
in  the  Little  Snake  Resource  Area,  could 
reduce  available  ferret  habitat  by 
approximately  3  percent  (890  hectares, 
or  2.200  acres),  if  oversight  is  not 
provided.  Within  Coyote  Basin  in  Utah, 
mineral  extraction  is  the  primary  land 
use.  However,  the  development  of 
existing  oil,  gas,  and  mineral  resources 
will  ntii  ieopardize  the  establishment  of 
fenets  in  the  release  area.  The  Service 
will  work  with  e]q)larati<Hi  companies 
to  avoid  any  adverse  impacts  to  ferrets 
and  their  habitat,  should  any  new  oil  or 
gas  fields  be  developed  in  the  Coyote 
Basin.  The  Service  encourages  land 
management  agencies  and  landowners 
within  the  management  area  to  adopt 
the  Coyote  Basin  Management  Plan 
mineral  extraction  guidelines. 
Additionally,  the  Sovice  is  currently 
developing  new  oil  and  gas  guidelines 
for  any  future  leases  that  will  be  issued 
in  existing  prairie  dog  ecosystems  now 
being  manned  for  black-footed  ferret 
recovery. 

i.  Potential  for  Conflict  With  Grazing 
and  Recreational  Activities 

The  Service  does  not  expect  conflicts 
between  livestock  grazing  and  ferret 
management  As  a  result  of  this 
reintroduction.  no  additional 
restrictions  will  be  placed  on  grazing  or 
prairie  dog  control  on  private  lands 
within  the  ExPA  .  If  proposed  prairie 
dog  control  on  private  or  State  trust 
lands  locally  affect  ferret  prey  base 
within  a  specific  area.  State  and  Federal 
biologists  will  determine  whether  ferrets 
could  be  impacted.  Big  game  hunting, 
prairie  dog  shooting,  and  trapping  of 
fiubearers  or  predators  on  the  ExPA  are 
not  expected  to  adversely  affect  ferrets. 
If  private  activities  impede  the 
establishment  of  ferrets,  the  Service  will 
vfork  closely  with  landowners  to 
develop  approiviate  procediues  to 
minimize  the  conflicts. 

).  Protection  of  Black-footed  Ferrets 

Ferrets  will  be  released  in  a  manner 
that  provides  short-term  protection  from 
natural  (predators,  disease,  lack  of  prey 
base)  and  human  related  sources  of 
mortality.  Improved  release  methods, 
vaccination,  predator  control,  and  the 
management  of  prairie  dog  populations 
should  help  reduce  natural  mortality. 
Hiunan  sources  of  mortality  will  be 
minimized  by  releasing  ferrets  in  areas 
widi  little  human  activity  and 
development.  The  Service  will  vfoA 
with  landowners  to  help  avoid  certain 
activities  that  could  impair  ferret 
recovery. 


k.  Public  Awareness  and  Cooperation 

Educational  efforts  will  be  undertaken 
to  inform  the  general  public  of  the 
importance  of  this  reintroduction 
project  in  the  overall  recovery  of  the 
black-footed  ferret.  This  program  should 
increase  public  awareness  of  the 
significance  of  the  ExPA  program  and 
the  habitats  upon  which  ferrets  depend. 

1.  Overall 

The  designation  of  the  northwestern 
Colorado/northeastern  Utah  population 
as  a  nonessential  experimental 
population  should  encourage  local 
cooperation  since  it  allows  greater 
flexibility  in  conducting  normal 
activities  within  the  release  site.  This 
designation  is  necessary  in  order  to 
receive  full  cooperation  from 
landowners.  Federal.  State  and  local 
governmental  agencies,  and  recreational 
interests  within  the  release  site.  Based 
on  the  above  information,  and  utilizing 
the  best  scientific  and  commercial  data 
available,  (in  accordance  with  50  CFR 
17.81).  the  Service  finds  that  releasing 
black-footed  ferrets  into  the  ExPA  will 
further  the  conservation  and  recovery  of 
the  species. 

Public  Camments  Solicited 

The  Service  intends  that  any  action 
resulting  frt>m  this  proposed  rulemaking 
to  establish  a  northwestern  Colorado/ 
northeastern  Utah  population  as  a 
nonessential  experimental  population 
be  as  effective  as  possible.  Therefore, 
comments  or  recommendations 
concerning  any  aspect  of  this  proposed 
nile  are  hereby  invited  (see  A00RE88ES 
section)  fit>m  Federal,  State,  and  local 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  party.  Final  promulgation  of 
a  rule  to  implement  this  proposed 
action  %vill  take  into  consideration  all 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  from  this  proposal 

Public  Hearings 

The  Act  provides  for  at  least  one 
public  hearing,  if  requested,  within  45 
days  from  the  date  of  publication  of  the 
proposal.  Such  requests  for  a  hearing 
must  be  made  in  writing  and  addressed 
to  the  appropriate  Field  Supervisor  for 
each  State  (see  ADDRESSES  section). 

Natioiial  Environmental  Policy  Act 

The  Service  has  prepared  a  draft 
environmental  assessment  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  It  is 
availdile  from  the  Service  Offices 
identified  in  the  ADDRESSES  section. 


Required  Detenninationa 

The  Service  has  examined  this 
regulation  under  the  Paperwoik 
Reducticm  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

Reintroduction  of  ferrets  as  proposed 
in  this  rulemaking  would  not  have  any 
significant  effect  on  recreational 
activities  in  the  experimental  area.  No 
closures  of  roads,  trails  or  other 
recreaticmal  areas  are  expected,  and 
only  voluntary  reductions  in  prairie  dog 
shooting  activities  are  expected. 
Because  present  regulatiims  require  that 
oil.  gas  and  other  mineral  operations 
within  the  effected  area  comply  with 
restrictions  associated  with  wildlife, 
special  statiis  plant  species,  and 
livestock  lambing  grounds,  ferret 
reintroduction  is  not  expected  to  cause 
any  significant  change  in  these 
activities.  Current  mining  projects 
woidd  proceed  as  planned  and  any 
conflicts  with  future  projects  would  be 
worthed  out  in  the  early  planning  stages. 
No  changes  in  ciurent  BLM  grazing 
allotments  are  expected  as  a  result  of 
ferret  reintroduction,  and  only 
temporary  grazing  restrictions  within 
one  quarter  mile  of  release  cages  or 
other  equipment  are  expected.  Because 
only  volimtary  participation  in  ferret 
reintroduction  by  private  landownera  is 
proposed,  this  nilemaking  is  not 
expected  to  have  any  significant  impact 
on  private  activities  in  the  affected  area. 
Due  to  the  minimal  effects  anticipated, 
this  rulemaking  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
Similarly,  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  this  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  nimiber  of  small  entities, 
which  include  businesses, 
organizations,  at  governmental 
jurisdictions,  because  no  substantial 
changes  in  economic  activity  are 
expected.  Because  this  rulemaking  does 
not  require  that  any  action  be  taken  by 
local  or  state  governments  or  private 
entities,  the  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  existing  entry  for  the 
"Ferret,  black-footed"  under  Mammals 
to  read  as  follows: 

f  17.11    Endangered  and  thraatonad 
vMikUlfe. 


(h) 


Species 


Common  name 


Sdeniific  name 


Historic  range 


Vertebrate  popu- 
lation wttere  endan- 
gered or  threatened 


Status 


When  listed 


Critical 
habitat 


Special 


Mammals 


Fen-et,  btacfc-fboted      Mustela  nigrpes 


Do 


..do 


Western  U.S.A.,  Entire,  except  E 

Western  Canada.        wtiere  listed  as 
an  experimental 
population. 

do U.SA.  (specific  por-    XN 

tions  at  WY,  SO, 
MT,  AZ,  CO,  and 
UT,  see 
17.84(g)(9)]. 


1.  3,  343,_ 


3.  It  is  proposed  that  50  CFR  17.84  be 
amended  by  revising  the  text  of 
paragraph  (g)  to  read  as  follows: 

f  17.84    Special  rulea—vertabratas. 

•        •        •        *        • 

(g)  Black-footed  ferret  [Mustela 
nigripes). 

(1)  The  black-footed  ferret  population 
identified  in  paragraph  (g)(9)(i), 
(g)(9)(ii),  and  (g)(9)(iii),  and  (g)(9)(iv)  of 
this  section  are  nonessential 
experimental  populations.  Each  of  these 
populations  will  be  managed  in 
accordance  with  their  respective 
management  plans. 

(2)  No  person  may  take  this  si}ecies  in 
the  wild  in  the  experimental  population 
area,  except  as  provided  in  paragraphs 
(g)  (3),  (4),  (5).  and  (10)  of  this  section. 

(3)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  under  §  17.32  may  take 
black-footed  ferrets  in  the  wild  in  die 
experimental  population  areas. 

(4)  Any  employee  or  agent  of  the 
Service  or  appropriate  State  wildlife 
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agency,  who  is  designated  for  such 
purposes,  when  acting  in  the  course  of 
official  duties,  may  take  a  black-footed 
ferret  in  the  wild  in  the  experimental 
population  areas  if  such  action  is 
necessary: 

(i)  For  scientific  purposes; 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  human  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  Little  Snake  Black- 
footed  Ferret  Management  Area/Coyote 
Basin  Primary  Management  Zone  when 
removal  is  necessary  to  protect  the 
ferret,  or  is  requested  by  an  affected 
landowner  or  land  manager,  or  whose 
removal  is  requested  pursuant  to 
paragraph  (g)(12)  of  this  section; 

(iv)  To  relocate  ferrets  within  the 
experimental  population  area  to 
improve  ferret  survival  and  recovery 
prospects; 

(v)  To  relocate  ferrets  from  the 
experimental  population  areas  into 
other  ferret  reintroduction  areas  or 
captivity; 


(vi)  To  aid  a  sick,  injured,  or 
orphaned  animal;  or 

(vii)  To  salvage  a  dead  specimen  for 
scientific  purposes. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental 
population  areas,  provided  such  take  is 
incidental  to  and  not  the  ptupose  of,  the 
carrying  out  of  an  otherwise  lawful 
activity  and  if  such  ferret  injury  or 
mortality  was  unavoidable, 
imintentional,  and  did  not  result  from 
negligent  conduct.  Such  conduct  will 
not  be  considered  "knowing  take"  for 
the  piuposes  of  this  regulation,  and  the 
Service  will  not  take  legal  action  for 
such  conduct.  However,  knowing  take 
will  be  referred  to  the  appropriate 
authorities  for  prosecution. 

(6)  Any  taking  pursuant  to  paragraphs 
(g)(3),  (4)  (vi)  and  (vii),  and  (5)  of  this 
section  must  be  reported  immediately  to 
the  appropriate  Service  Field 
Supervisor,  who  will  determine  the 
disposition  of  any  live  or  dead 
specimens. 
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(i)  Such  taking  in  the  Shirley  Basin/ 
Medicine  Bow  experimental  pt^ulation 
area  must  be  reported  to  the  Field 
Supervisor.  Ecological  Services,  Fish 
and  Wildlife  Service,  Cheyenne, 
Wyoming  (telephone:  307/772-2374). 

(ii)  Sucn  taking  in  the  Conata  Basin/ 
Badlands  experimental  population  area 
must  be  reported  to  the  Field 
Supervisor,  Ecological  Services,  Fish 
and  Wildlife  Service,  Pierre,  South 
Dakota  (telephone:  605/224-8693). 

(iii)  Such  taking  in  the  north-central 
Montana  experimental  population  area 
must  be  repented  to  the  Field 
Supervisor,  Ecological  Services.  Fish 
and  Wildlife  Service,  Helena,  Montana 
(telephone:  406/449-5225). 

(i^  Such  taking  in  the  Aubrey  Valley 
experimental  population  area  must  be 
reported  to  the  Field  Supervisor, 
Ecological  Services.  Fish  and  Wildlife 
Service,  Phoenix.  Arizona  (telephone: 
602/640-2720). 

(v)  Such  taking  in  the  northwestern 
ColfflBdo/nwtheastem  Utah 
experimental  population  area  must  be 
reported  to  the  appropriate  Field 
Supervisor,  Ecological  Services.  U.S. 
Fi^  and  Wildlife  Service,  Golden. 
Colorado  (telephme:  303/231-5280).  or 
Salt  Lake  Qty.  Utah  (telephone:  801/ 
524-5001). 

(7)  No  person  shall  possess,  sell. 
deBver,  cany,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
fenet  or  part  thereof  from  the 

^experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
ofiense  defined  in  paragraphs  (g)  (2)  and 
(7)  of  this  section. 

(9)  The  sites  few  reintroduction  of 
black-footed  fairets  are  within  the 
historical  nnoe  of  the  roecies. 

(i)  The  Shirley  Basin^edidne  Bow 
Management  Area  is  shown  on  the 
attached  map  for  Wyoming  and  will  be 
ctmsidered  the  core  recovery  area  for 
this  species  in  southeastern  Wyoming. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  that 
part  of  Wyoming  south  and  east  of  the 
North  Platte  River  within  Natrona, 
Caibon.  and  Albany  counties  (see 
Wyoming  map).  All  marked  ferrets 
found  in  the  wild  within  these 
boundaries  prior  to  the  first  breeding 
seastm  foUo%ving  the  first  year  of 
releases  will  cimstitute  the  nonessential 
experimental  population  during  this 
period.  All  ferrets  found  in  the  wild 
nirithin  these  boundaries  diuing  and 
after  the  first  breeding  season  following 


the  first  year  of  releases  will  comprise 
the  nonessential  experimental 
population,  thereafter. 

(li)  The  Conata  Basin/Badlands 
Reintroduction  Area  is  shown  on  the 
attached  map  for  South  Dakota  and  will 
be  cansidered  the  core  recovery  area  for 
this  species  in  southwestern  South 
Dakota.  The  boundaries  of  the 
nonessential  experimental  population 
area  will  be  north  of  State  Hi^way  44 
and  BIA  Highway  2  east  of  the 
Cheyenne  River  and  BIA  Highway  41, 
south  of  1-90,  and  west  of  State 
Highway  73  within  Pennington. 
Shannon,  and  Jackson  counties.  South 
Dakota.  Any  black-footed  ferret  foimd  in 
the  wild  within  these  boundaries  will  be 
considered  part  of  the  nonessential 
experimental  population  after  the  first 
breeding  season  following  the  first  year 
of  releases  of  black-footed  ferret  in  the 
Reintroduction  Area.  A  black-footed 
ferret  occurring  outside  the 
experimoital  population  area  in  South 
Dakota  would  initially  be  considered  as 
endangered  but  may  be  captured  for 
genetic  testing.  Disposition  of  the 
captured  animal  may  take  the  foUowing 
actions  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  may  be 
returned  to  the  Reintroducticm  Area  or 
to  a  captive  facility. 

(B)  II  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
black-footed  fenets  may  be  taken  for  use 
in  the  captive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  ins  property,  a 
conservation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

(lii)  The  North-Central  Montana 
Reintroduction  Area  is  shown  oa  the 
attached  map  for  Montana  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  north-central  Montana. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  those 
parts  of  Phillips  and  Blaine  counties, 
Montana,  described  as  the  area  bounded 
on  the  ncwth  beginning  at  the  northwest 
comer  of  the  Fort  Bellmap  Indian 
Reservation  oa  the  Milk  River,  east 
following  the  Milk  River  to  the  east 
Phillips  County  line;  dien  south  along 
said  line  to  the  Missouri  River  then 
west  along  the  Missouri  River  to  the 
west  boundary  of  Phillips  County;  then 
north  along  said  coimty  line  to  the  west 
boundary  of  Fort  Belknap  Indian 
Reservation;  then  further  north  along 
said  boundary  to  the  point  of  origin  at 
the  Milk  River.  All  mariced  ferrets  found 
in  the  wild  within  these  boundaries 


prior  to  the  first  breeding  season 
following  the  first  year  of  releases  will 
constitute  th^  nonessential  experimental 
population  during  this  period.  All 
ferrets  found  in  the  wild  within  these 
boundaries  during  and  after  the  first 
breeding  season  following  the  first  year 
of  releases  wiU  comprise  the 
nonessential  experimental  population 
thereafter.  A  bladi-footed  ferret 
occurring  outside  the  experimental  area 
in  Montana  would  initially  be 
considered  as  endangered  but  may  be 
captured  for  genetic  testing.  Disposition 
of  the  captuied  animal  may  take  the 
following  action  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  would  be 
returned  to  the  reintroduction  area  or  to 
a  captive  fedlity. 

(b)  If  an  animal  is  determined  not  to 
be  genetically  related  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
ferrets  may  be  taken  for  use  in  the 
captive  breeding  program. 

liv)  The  Aubrey  Vuley  Experimental 
Population  Area  is  shown  on  the 
attached  map  for  Arizona  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  northwestern  Arizona. 
The  boundary  of  the  nonessential 
experimental  population  area  will  be 
those  parts  of  Coconino.  Mcduve,  and 
Yavapai  counties  that  include  the 
Aubrey  Valley  west  of  the  Aubrey  Clifb, 
starting  from  Chino  Point,  north  along 
the  crest  of  the  Aubrey  cliffs  to  the 
^  Supai  Road  (State  Route  18),  southwest 
along  the  Supai  Road  to  tOMmship  26 
North,  then  west  to  Range  11  west,  then 
south  to  the  Hualapai  Indian 
Reservation  boundary,  then  east  and 
northeast  along  the  Hualapai  Indian 
Reservation  boundary  to  U.S.  Highway 
Route  66;  then  southeast  along  Route  66 
for  approximately  6  km  (2.3  miles)  to  a 
point  intercepting  the  east  boundary  of 
Section  27,  Township  25  North,  Range 
9  West;  then  south  along  a  line  to  where 
the  Atchison-Topeka  Railroad  enters 
Yampa  Divide  Canyon;  then  southeast 
along  the  Atchison-Toprica  Railroad 
alignment  to  the  intersection  of  the 
Range  9  West/Range  8  West  boundary; 
then  south  to  the  SE  comer  of  Section 
12,  Township  24  North,  Range  9  West; 
then  southeast  to  SE  comer  Section  20, 
Township  24  West.  Range  8  West;  then 
south  to  the  SE  comer  Section  29. 
Township  24  Nmth.  Range  8  West;  then 
southeast  to  the  half  section  point  on 
the  east  boundary  line  of  Section  33. 
Township  24  North.  Range  8  West;  then 
northeast  to  the  SE  comer  of  Section  27, 
Township  24  North,  Range  8  West;  then 
southeast  to  the  SE  comer  Section  35, 
Township  24  North.  Range  8  West;  then 


southeast  to  the  half  section  point  on 
the  east  boundary  line  of  Section  12, 
Township  23  North,  Range  8  West;  then 
southeast  to  the  SE  comer  of  Section  8. 
Township  23  North.  Range  7  West;  then 
southeast  to  the  SE  comer  of  Section  16. 
Township  23  North.  Range  7  West;  then 
east  to  the  half  section  point  of  the  north 
boundary  line  of  Section  14,  Township 
23  North,  Range  7  West;  then  south  to 
the  half  section  point  on  the  north 
boundary  line  of  Section  26,  Township 
23  North.  Range  7  West;  then  east  along 
section  line  to  route  66;  then  southeast 
along  route  66  to  the  point  of  origin  at 
Chino  Point.  Any  black-footed  ferrets 
found  in  the  wild  within  these 
boundaries  wiU  be  considered  part  of 
the  nonessential  experimental 
population  after  the  first  breeding  ' 
season  following  the  first  year  of 
releases  of  ferrets  into  the 
reintroduction  area.  A  black-footed 
ferret  occurring  outside  the 
experimental  area  in  Arizona  would 
initially  be  considered  as  endangered 
but  may  be  captured  for  genetic  testing. 
Disposition  of  the  captured  animal  may 
take  the  following  action  if  necessary: 

(A)  If  an  animal  is  determined  to  have 
originated  from  the  experimental 
population,  either  genetically  or  through 
taking  devices,  it  may  be  retiuned  to 
the  reintroduction  area  or  to  a  captive 
fecility.  If  a  landowner  outside  the 
experimental  population  area  wishes  to 
retain  black-footed  ferrets  on  his 
property,  a  conservation  agreement  or 
easement  may  be  arranged  with  the 
landowner. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
ferrets  may  be  taken  for  use  in  the  - 
captive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  his  property,  a 
conservation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

(v)  The  Little  Snake  Black-footed 
Ferret  Msnagement  Area  in  Coforado 


and  the  Coyote  Basin  Black-footed 
Fenet  Priinary  Management  Zone  in 
Utah  will  be  considered  the  initial 
recovery  sites  for  this  species  within  the 
Notthwestem  Colorado/Northeastern 
Utah  Experimoital  Population  Area  (see 
Colorado/Utah  map).  The  boundaries  of 
the  nonessential  Experimental 
Population  Area  will  be  all  of  Moffat 
and  Rio  Blanco  counties  in  Colorado 
west  of  Colorado  State  Highway  13;  all 
of  Uintah  and  Duchesne  counties  in 
Utah;  and  in  Sweetwater  County, 
Wyoming,  the  line  between  Range  96 
and  97  West  (eastern  edge).  Range  102 
and  103  West  (western  edge),  and 
Township  14  and  15  North  (northern 
edge).  All  maiked  ferrets  found  in  the 
wild  within  these  boundaries  prior  to 
the  first  breeding  season  following  the 
first  year  of  release  will  constitute  the 
nonessential  experimental  population 
during  this  period.  All  ferrets  found  in 
the  wild  within  these  boundaries  during 
and  after  the  first  breeding  season 
following  the  first  year  of  releases  of 
ferrets  into  the  reintroduction  area  will 
comprise  the  nonessential  experimental 
population  thereafter.  A  black-footed 
fnret  occurring  outside  the 
Experimental  Px>pulation  Area  would 
initially  be  considered  as  endangered 
but  may  be  captured  for  genetic  testing. 
DisfKisition  of  the  capttued  animal  may 
take  the  following  action  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  populaticm,  it  would  be 
returned  to  the  reintroduction  area  or  to 
a  captive  fecility. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existing  contingency  plan  up  to  nine 
ferrets  may  be  used  in  the  captive 
breeding  program.  If  a  landowner 
outside  the  experimental  population 
area  wishes  to  retain  black-footed  ferrets 
on  his  property,  a  conservation 
agreement  or  easement  may  be  arranged 
with  the  landowner. 

(10)  The  reintroduced  populations 
will  be  continually  monitored  diuing 


the  life  of  the  project,  including  the  use 
of  radio  telemetry  and  other  remote 
sensing  devices,  as  appropriate.  All 
released  animals  will  be  vaccinated 
against  diseases  prevalent  in  mustelids. 
as  appropriate,  priw  to  release.  Any 
animal  that  is  sick,  injured,  or  othnwlae 
in  need  of  special  care  may  be  captured 
by  authorized  personnel  of  the  Service 
or  apprc^riate  State  wildlife  agency  or 
their  agents  and  given  appropriate  care. 
Such  an  animal  may  be  released  back  to 
its  appropriate  reintroduction  area  or 
another  authorized  site  as  soon  as 
possible,  imless  physical  or  behavioral 
problems  make  tt  necessary  to  return  the 
animal  to  captivity. 

(11)  The  status  of  the  e]q>erimental 
population  will  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
release  of  black-footed  ferreto  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  the  individuals  released  into 
die  area,  as  well  as  the  overall  health  of 
the  experimental  population  and  the 
prairie  dog  ecosystem  in  the  above 
described  areas.  Once  recovery  goals  are 
met  for  delisting  the  species,  a  mle  will 
be  prc^Kwed  to  address  delisting. 

(12)  This  5-year  evaluation  will  not 
include  a  reevaluation  of  the 
"nonessential  experimental" 
designation  for  these  populations.  The 

,  Service  does  not  foresee  any  likely 
situation  which  would  call  for  altering 
the  nonessential  experimental  status  of 
any  population.  Should  any  such 
alteration  prove  necessary  and  it  results 
in  a  substantial  modification  to  black- 
footed  ferret  management  on  non- 
Federal  lands,  any  private  landowner 
who  consented  to  the  introduction  of 
black-footed  ferrets  on  their  lands  will 
be  permitted  to  terminate  their  consent, 
and  at  thai)  request,  the  ferrets  will  be 
relocated  pursuant  to  paragraph 
(g)(4)(iii)  of  this  section. 
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4.  It  is  proposed  to  amend  section  17.84  by  adding  a  map  to  follow  the  existing  maps  at  the  end  of  this  paragraph 
(g). 
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Dated:  March  23, 1997. 

DonBany, 

Deputy  Assistant  Seaetaiy,  Pish  and  Wildlife 
and  Parks. 

(FR  Doc.  97-10978  FUed  4-2S-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatiofMrt  Oceanic  and  Atmospheric 
Administration 

50CFRPart622 
p.D.  041897B] 
f«N064S-AH52 

nstwries  of  the  Carit)bean,  Quif  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  9 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notite  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  9  to  the  Fishery 
Management  Flan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP)  for 
review,  approval,  and  implementation 
by  NMFS.  Written  comments  are 
requested  from  the  public. 
DATES:  Written  comments  must  be 
received  on  or  before  Jime  30. 1997. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office.  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  9, 
which  includes  a  regulatory  impact 
review,  an  initial  regulatory  flexibility 
analysis,  a  social  impact  analysis,  and  a 
supplemental  final  environmental 
impact  statement,  and  of  a  minority 
report  submitted  by  three  Council 
members,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 


1000,  Tampa.  FL  33619-2266;  Phone: 
813-228-2815;  Fax:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
Regi(mal  Fishery  Management  Council 
to  submit  any  fishmy  management  plan 
or  amendment  to  the  Secretary  of 
Comimerce  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  an 
amendment,  immediately  publish  a 
document  in  the  Federal  Bwgi**—- 
stating  that  the  amendment  is  available 
for  public  review  and  comment 

^jnendment  9  would:  (1)  Require, 
with  limited  exceptions,  ihe  use  of 
certified  bycatch  reduction  devices 
(BRDs)  in  shrimp  trawls  in  the  exclusive 
economic  zone  of  the  Gulf  of  Mexico 
shoreward  of  the  100-fathom  (183-Hn) 
depth  contour  west  of  85''30'  W.  long.; 

(2)  set  the  red  snapper  bycatch  morttdity 
reduction  criterion  for  NMFS' 
certification  of  BRDs  at  44  percent;  and 

(3)  establish  an  FMP  framework 
rulemaking  procedure  for  modifying  the 
bycatch  reduction  criterion,  establishing 
and  modifying  the  BRD  testing  protocol, 
and  certifying  BRDs  and  their 
specifications. 

The  Council's  stated  purpose  for 
Amendment  9  is  to  reduce  the 
imwanted  bycatch  of  juvenile  red 
snapper  in  the  Gulf  of  Mexico  shrimp 
trawl  fishery  and,  to  the  extent 
practicable,  not  adversely  affect  this 
fishery.  Amendment  9  indicates  that  its 
major  goal  is  to  achieve  a  50  percent 
reduction  in  juvenile  red  snapper 
bycatch  mortality  in  shrimp  trawls 
compared  to  a  defined  baseline  period. 
The  red  snapper  stock  in  the  Gulf  of 
Mexico  is  considered  overfished  and  is 
imder  a  long-term  rebiiilding  program 
established  by  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico.  A  significant  reduction 
in  the  shrimp  fishery  bycatch  mortality 
of  red  snapper  is  considered  necessary 
to  ensure  recovery  ctf  the  red  snapper 


resoiuce  consistent  with  its  established 
stock  rebuilding  schedule. 

Three  Council  members  submitted  a 
minority  report  opposing  Amendment  9. 
The  minority  report  reads,  in  part,  as 
follows: 

0. 

We  believe  that  the  Council's  action  to 
approve  Amendment  9  did  not  consider  the 
best  available  data,  and  the  Council  made 
serious  procedural  and  legal  errors  in 
proceeding  with  the  approval  of  Amendment 
9.  We  also  contend  that  Amendment  9  is  not 
needed  far  the  recovery  of  the  red  snapper 
stocks,  the  shrimp  industry  is  being  unfoirly 
required  to  bear  a  regulatory  burden,  and  the 
economic  impacts  of  requiring  bycatch 
reduction  devices  in  shrimp  trawls  vriU  be 
severe  to  both  the  industry  and  the  United 
Stetes. 

The  contentions  of  the  three  Council 
membere  are  detailed  in  the  minority 
report,  which  is  available  from  the 
Coimcil  (see  ADDRESSES). 

A  proposed  rule  to  implement 
Amendment  9  has  been  received  from 
the  Council  In  accordance  with  the 
Magnuson-Stevens  Act.  NMFS  is 
evaluating  the  proposed  rule  to 
determine  whether  it  is  consistent  with 
Amendment  9,  the  Magnuson-Stevens 
Act,  and  other  applicable  law.  If  that 
determination  is  affirmative,  NMFS  will 
publish  it  in  the  Federal  R^ialer  for 
public  review  and  comment. 

Comments  received  by  June  30, 1997, 
whether  specifically  directed  to  the 
amendment  or  the  proposed  rule,  will 
be  considered  by  NMFS  in  its  decision 
to  approve,  disapprove,  or  partially 
approve  Amendment  9.  Comments 
received  after  that  date  will  not  be 
considered  by  NMFS  in  this  decision. 
All  comments  received  by  NMFS  on 
Amendment  9  or  on  the  proposed  rule 
diuing  their  respective  comment 
periods  will  be  addressed  in  the  final 
rule. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  April  23. 1997. 
Gary  C  Mathick, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-10943  Filed  4-28-97;  8:45  am] 
aajJNG  COOE  3Sie-21-F 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  other  than  njtas  or 
propQjHid  rules  that  are  appKcaMe  to  the 
pudlic.  Notices  of  hearings  and  investigaiions, 
conMiMtioe  meetings,  agency  decisions  and 
nAigs,  dslagalions  of  authority,  Ming  of 
petitions  and  anitwations  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeering  in  this 
section. 


DEPARTMBfT  OF  AQMCULTURE 


iToteUMdfor 


Of  iwDcoon  vnipoMo 
nF 


Acllomfor 
Kenlucfcy, 


South 


Forest  Service.  USDA. 
ACTION:  Notice. 


Dedding  OfiBcers  in  the 
Southern  Region  will  publish  notice  of 
decisions  si^ject  to  administrative 
appeel  under  36  CFR  parts  215  and  217 
in  the  legal  notice  section  of  the 
newspapers  listed  in  the  Supplementary 
Information  section  of  this  notice.  As 
{wovided  in  36  CFR  215.5(a)  and  36  CFR 
217.5(d),  the  pubUc  shall  be  advised, 
through  Pedaral  Ba§ialBr  notice,  of  the 
principal  newspaper  to  be  utilized  ficir 
publishing  legal  notices  of  decisions. 
Newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
of  decisions  to  those  who  have 
requested  notice  in  writing  and  to  those 
knoMm  to  be  interested  in  or  afbctad  by 
a  specific  decision. 

m  addition,  the  Responsible  Officials 
in  the  Southern  Region  will  also  publish 
notice  of  proposed  actions  under  36 
CFR  215  in  the  newspapers  that  are 
listed  in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  215.5(a),  the  public  shall  be 
advised,  through  Federal  **g«**— ' 
notice,  of  the  principal  newrspapers  to 
be  utilized  for  publishing  notices  on 
proposed  actions. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  le^  notices  of 
decisions  subject  to  appeal  under  36 
CFR  parts  215  and  217,  and  notices  of 
proposed  actions  under  36  CFR  part  215 


shall  begin  on  or  after  the  date  of  this 
publication. 

RM  RMfTHER  MFOIMATION  CONTACT:  Jean 
Paul  Kruglewicz,  Regional  Appeals 
Coordinator,  Southon  Region.  Planning, 
1720  Peachtree  Road,  NW,  AtlanU, 
Georgia  30367-9102,  Phone:  404-347- 
4867. 

SUPPLBOMrART  WTOWMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legy  notice  of  decisions  subject  to 
appeal  under  36  CFR  Part  217  and 
Responsible  Officials  in  the  Southern 
Region  will  give  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  215 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  administrative 
unit  RiMponsible  Officials  in  the 
Southern  Region  will  also  give  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  following  principal  newspapers 
which  are  listed  by  Forest  Service 
administrative  unit  The  timeframe  for 
comment  on  a  propoeed  action  shall  be 
based  on  the  date  of  publication  of  the 
notice  of  the  proposed  action  in  the 
principal  newspaper.  The  timeframe  for 
appeal  shall  be  baaed  on  the  date  of 
pniblication  of  the  legal  notice  of  the 
decision  in  the  principal  newspaper  for 
both  36  CFR  215  and  217. 

Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspapers  listed  few  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purpose  of 
providing  additional  notice. 

The  foUonving  newspapers  will  be 
used  to  jwovide  notice. 

Souihem  Region 

Regional  Fcwester  Decisions 

Affecting  National  Forest  System 
lands  in  more  than  one  state  of  the  13 
states  of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  Journal,  published  daily  in 
Atlanta.  GA. 

Southern  Region 

Regional  Forester  Decisions 

Afbcting  National  Forest  System 
lands  in  only  one  state  of  the  13  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico,  or  only 
one  Ranger  District  will  appear  in  the 
principal  newspaper  elected  by  the 


National  Forest  of  that  state  or  Ranger 
District 

National  Forest  in  Alabama.  Alabama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL. 

District  Ranger  Decisions 

Bankhead  Ranger  District:  Northwest 
Alabamian,  published  weekly  (Monday 
k  Thiusday)  in  Haleyville,  AL. 

Conecuh  Ranger  EKstrict:  The 
Andalusia  Star,  published  daily 
(Tuesday  through  Saturday)  in 
Andalusia,  AL. 

Oakmulgee  Ranger  District,  The 
Tuscaloosa  News,  published  daily  in 
Tuscaloosa,  AL. 

Shoal  Creek  Ranger  District  The 
Anniston  Star,  published  daily  in 
Anniston,  AL. 

Talladega  Ranger  District  The  Daily 
Home,  published  daily  in  Talladega,  AL. 

Tuakagee  Ranger  District  Tuskegee 
News,  published  weekly  (Thursday)  in 
Tuskegee,  AL. 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions 

El  Nuevo  Dia,  published  daily  in 
Spanish  in  San  Juan.  PR. 

San  Juan  Star,  published  daily  in 
English  in  San  Juan,  PR. 

Chottohooc/iee-Oconee  National  Forett, 
Georgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville.  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi-weekly 
(Wednesday  &  Friday)  in  La&yette,  GA 

Toccoa  Ranger  District  The  News 
Observer  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA. 

Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA. 

Tallulah  Ranger  District  Clayton 
Tribune,  published  weekly  (Thursday) 
in  Clayton,  GA. 

Chattooga  Ranger  District  Northeast 
Georgian,  published  weekly  (Tuesday) 
in  Qnnelia,  GA. 

Chieftain  &  Toccoa  Record,  published 
weekly  (Thursday)  in  Toccoa,  GA 

White  County  News  &  Telegraph, 
published  weekly  (Thursday)  in 
Cleveland,  GA 


Cohutta  Ranger  District:  Chatsworth 
Times,  published  weekly  (Wednesday) 
in  Chatsworth,  GA. 

Oconee  Ranger  District  Monticello 
News,  published  weekly  (Thursday)  in 
Monticello,  GA. 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Coimties). 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke,  Greene,  Johnson,  Sullivan, 
Unicoi  and  Washington  Counties). 

District  Ranger  Decisions 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton.  TN. 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Athens,  TN. 

Tellico  Ranger  District:  Monroe 
Coimty  Advocate,  published  weekly 
(Thursday)  in  Sweetwater,  TN. 

Nolichucky  Ranger  District 
Greeneville  Sun,  published  daily 
(Monday-Saturday)  in  Greeneville,  TN. 

Unaka  Ranger  District:  Johnson  Gty 
Press,  published  daily  in  Johnson  City, 
TN. 

Watauga  Ranger  District  Elizabethton 
Star,  published  daily  (Sunday-Friday) 
in  Elizabethton,  TN. 

Daniel  Boone  National  Forest.  Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY. 

District  Ranger  Decisions 

Morehead  Ranger  District  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY. 

Stanton  Ranger  District  The  Clay  City 
Times,  published  weekly  (Thursday)  in 
Stanton,  KY. 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee,  KY. 

London  Ranger  District  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London,  KY. 

Somerset  Ranger  District 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY. 

Steams  Ranger  District  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City.  KY. 

Redbird  Ranger  District  Manchester 
Enterprise,  published  weekly 
(Thunday)  in  Manchester,  KY. 


National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL. 

District  Ranger  Decisions 

Apalachicola  Rangw  District  The 
Liberty  Journal,  published  weekly 
(Wednesday)  in  Bristol,  FL 

Lake  George  Ranger  District:  the  Ocala 
Star  Banner,  published  daily  in  Ocala, 
FL. 

Osceola  Ranger  District:  The  Lake  City 
Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  Qty,  FL. 

Seminole  Ranger  EKstrict:  The  Daily 
Commercial,  published  daily  in 
Leesburg,  FL. 

Wakulla  Ranger  District  The 
Tallahassee  IDemocrat,  published  daily 
in  Tallahassee,  PL. 

Francis  Marion  &■  Sumter  National 
Forest,  South  CaroUna 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  ' 
Columbia.  SC. 

District  Ranger  Decisions 

Enoree  Ranger  District:  Newberry 
CXiserver,  puUished  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newberry,  SC. 

Andrew  Pickens  Ranger  District: 
Seneca  Joiunal  and  Tribune,  published 
bi-weekly  (Wednesday  and  Friday)  in 

Long  Cane  Ranger  District  The 
Augusta  Chronicle,  published  daily  in 
Augusta,  GA. 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in  Charleston, 

Witheibee  Ranger  District  News  and 
Courier,  publishMi  daily  in  Charleston, 
SC. 

George  Washington  and  Jefferson 
National  Forests,  Virginia 

Forest  Siqiervisor  Decisions 

-Roanoke  Times,  published  daily  in 
Roanoke,  VA. 

District  Ranger  Decisions 

Lee  Ranger  District  Shenandoah 
Valley  Herald,  published  weekly 
(Wednesday)  in  Woodstock,  VA. 

Warm  Springs  Ranger  District:  The 
Recorder,  published  weekly  (Thursday) 
in  Monterey,  VA. 

Pedlar  Ranger  District:  News-Gazette, 
published  weekly  (Wednesday)  in 
Lexington,  VA. 

James  River  Ranger  District  Virginian 
Review,  published  weekly  (except 
Sunday)  in  Covington,  VA. 


Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  in  Staunton, 
VA. 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg,  VA. 

Blacksburg  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke,  VA 

Monroe  Watchman,  published  weekly 
(Thiusday)  in  Union,  WV  (<mly  for  those 
decisions  in  West  VA — ^notice  will  be 
published  in  the  Roanoke  Times  aiui 
Monroe  Watchman.). 

Glenwood  Ranger  District  Roanoke 
Times,  published  daily  in  Roanoke,  VA 

New  Casde  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke,  VA. 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for  those 
decisions  in  West  VA — notice  will  be 
published  in  the  Roanoke  Times  and 
Monroe  Watchman.). 

Moimt  Rogers  National  Recreation 
Area:  Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA. 

Clinch  Ranger  District  Kingsport- 
Times  News,  published  daily  in 
Kingsport,  TN. 

Wythe  Ranger  District  Southwest 
Virginia  Enterprise,  published  bi-weekly 
(Wednesday  and  Saturday)  in 
Wytiieville,  VA. 

Kistachie  National  Forest,  Louisiana 

Forest  Supnvisor  Decisions 

Alexandria  Daily  Town  Talk, 
published  daily  in  Alexandria.  LA 

District  Ranger  Decisions 

Caney  Ranger  District  Minden  Press 
Herald,  published  daily  in  Minden.  LA. 

Homer  Guardian  Journal,  published 
weekly  (Wednesday)  in  Homer,  LA. 

Catahoula  Ranger  District  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria.  LA. 

CoICeix  Chronicle,  published  weekly 
(Wednesday)  in  Colbx.  LA. 

Evangeline  Ranger  District 
Alexandria  Daily  Town  Talk,  published 
daily  in  Alexandria.  LA 

Kisatchie  Ranger  District 
Natchitoches  Times,  published  weekly 
(Tuesday-Friday  and  on  Sunday)  in 
Natchitoches,  LA 

Vernon  Ranger  District  Leesville 
Leader,  published  daily  in  Leesville. 
LA 

Winn  Ranger  District  Winn  Parish 
Enterprise,  published  weekly 
(Wednesday)  in  Wiimfield,  LA 

National  Forests  in  h4ississippi. 
Mississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson.  MS. 
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District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Chickasawhay  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS. 

De  Soto  Ranger  District  Clarion 
Ledger,  published  daily  in  Jackson.  MS. 

Holly  Springs  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Ashe-Erambert  Project:  Clarion- 
Ledger,  published  daily  in  Jackson.  MS. 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC. 

District  Ranger  Decisions 

Appalachian  Ranger  District:  The 
Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC. 

Cheoah  Ranger  District:  Graham  Star, 
published  weekly  (Thursday)  in 
Robbinsville,  NC. 

Croatan  Ranger  District:  The  Sun 
Journal,  published  weekly  (Sunday 
through  Friday)  in  New  Bern.  NC 

Grandfather  Ranger  District: 
McDowell  News,  published  daily  in 
Marion.  NC. 

Highlands  Ranger  ENstrict:  The 
Highlander,  published  weekly  (May-Oct 
Tues  &  Fri;  Oct-April  Tues  only)  in 
Highlands,  NC. 

The  Crossroads  Chronicle  published 
weekly  (may-Oct  Tues  &  Fri;  Oct-April 
Tues  only)  in  Cashiers,  NC  The  Sylvia 
Herald,  published  weekly  on  Thursday 
in  Sylva.  NC. 

Pisgah  Ranger  District  The  Asheville 
Qtizen-Times,  published  daily  in 
Asheville.  NC. 

Tusquitee  Ranger  District:  Cherokee 
Scout,  published  weekly  (Wednesday) 
in  Murphy,  NC. 

Uwharrie  Ranger  District: 
Montgomery  Herald,  published  weekly 
(Wednesday)  in  Troy,  NC. 

Wayah  Ranger  District:  The  Franklin 
Press,  published  bi-weekly  (Wednesday 
and  Friday)  in  Franklin,  NC 

Ouachita  National  Forest,  Arkansas, 
Oklahoma 

Forest  Supervisory  Decisions 

Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock.  AR. 


District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Cold  Springs  Ranger  District: 
Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR. 

Fourche  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock.  AR. 

Jessieville  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Mena  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Oden  Ranger  District  Arkansas 
Democrat-Gfl^tte,  published  daily  in 
Little  Rock,  AR. 

Poteau  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Winona  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock.  AR. 

Womble  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Choctaw  Ranger  District:  Tulsa  World, 
published  daily  ia  Tulsa,  OK. 

Kiamichi  Ranger  District:  Tulsa 
World,  published  daily  in  Tulsa,  OK. 

Tiak  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK. 

Ozark-St.  Francis  National  Forest: 
Arkansas 

Forest  Supervisory  Decisions 

The  Courier,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR. 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone 
County  Leader,  published  weekly 
(Tuesday)  in  Mountain  View,  AR. 

Bufiialo  Ranger  District:  Newton 
County  Times,  published  weekly 
(Thursday)  in  Jasper,  AR. 

Bayou  Ranger  District:  The  Courier, 
published  daUy  (Sunday  through 
Friday)  in  Russellville,  AR. 

Pleasant  Hill  Ranger  District:  Johnson 
County  Graphic,  published  weekly 
(Wednesday)  in  Clarksville,  AR. 

Boston  Mountain  Ranger  District: 
Southwest  Times  Record,  published 
daily  in  Fort  Smith.  AR. 

Magazine  Ranger  District  Southwest 
Times  Record,  published  daily  in  Foit 
Smith.  AR. 

St  Francis  Ranger  District:  The  Daily 
World,  published  daily  (Sunday  through 
Friday)  in  Helena,  AR. 

National  Forests  and  Grasslands  in 
Texas.  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX. 


District  Ranger  Decisions 

Angelina  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin. 
TX. 

Davy  Crockett  National  Forest:  The 
Lufkin  Daily  news,  published  daily  in 
Lufkin,  TX. 

Sabine  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin, 
TX. 

Sam  Houston  National  Forest:  The 
Courier,  published  daily  in  Conroe,  TX. 

Caddo  &  LBJ  National  Grasslands: 
Denton  Record-Chronicle,  published 
daily  in  Denton,  TX. 

Dated:  April  16, 1997. 
R.F.  Carpenter, 

Deputy  Regional  Forester  for  Operations. 
(FR  Doc.  97-10970  Filed  4-28-97;  8:45  am] 

nUJNQ  CODE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payen,  English,  and  Pass  Creek  Range 
Allotments,  Tahoe  National  Forest. 
Nevada  and  Sierra  Counties,  CA 

AOanCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Tahoe 
National  Forest  will  prepare  an 
environmental  impact  statement  (EIS)  to 
evaluate  three  grazing  allotments.  The 
analysis  will  lay  the  groundwork  for 
amending  the  Allotment  Management 
Plans  (AMPs)  by  determining  what 
levels  of  livestock  mil  be  allowed  on 
the  land,  the  allowable  amount  of 
vegetation  that  can  be  grazed,  the  timing 
of  grazing,  and  the  methods  to  control 
the  distribution  of  livestock  on  the 
allotments.  The  allotments  are  located 
on  the  Sierraville  Ranger  District, 
Sierraville.  California,  in  portions  of 
TIQN.  R12E-R17E,  MDB&M. 

The  primary  objectives  of  the 
proposals  are  to:  (1)  Manage  grazing  to 
ensure  that  afiiected  vegetation, 
including  the  woody  and  shrub 
components  are  mAJnt^iinirig 
sustainable,  diverse,  and  healthy  plant 
communities;  (2)  where  areas  are 
degraded,  manage  grazing  to  restore 
trend  towards,  and  subsequently 
maintaining,  the  ecological  health  of 
these  areas  such  that  they  attain  desired 
conditions  within  then  years;  (3) 
manage  grazing  to  provide  for  and 
maintain  necessary  habitats  for  diverse 
populations  of  plant  and  animal  species, 
including  those  that  are  sensitive, 
threatened,  or  endangered;  (4)  manage 
grazing  so  that  precipitation  is  able  to 


enter  the  soil  surface  at  appropriate 
rates,  the  soil  is  adequately  protected 
against  accelerated  erosion,  and  fertility 
is  maintained  at  appropriate  levels;  (5) 
manage  grazing  to  maintain  the  integrity 
of  streambanks  and  ensure  that  where 
streambank  conditions  have  been 
degraded,  the  level  of  use  will  allow  for 
increased  stability  and  an  upward  trend; 
and  (6)  develop  a  set  of  grazing 
strategies  in  conjimction  with  the  above 
objectives  that  would  maintain 
economical  and  sustainable  operations. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participatQ  and  contribute  to  the 
final  decision. 

DATES:  Comments  should  be  made  in 
writing  and  received  by  May  23, 1997. 
ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Sam  Wilbanks,  District 
Ranger,  Sierraville  Ranger  District,  PO 
Box  95,  Sierraville,  CA  96126. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Sam  Wilbanks,  District  Itanger, 
Sierraville  Ranger  District.  Sierraville. 
CA  96126.  telephone  (916)  994-3401,  or 
Jerry  Sirski.  Project  Team  Leader,  at 
(916) 994-3401. 

SUPPLEMENTARY  INFORMATION:  Review  of 
the  three  permits  is  important  in  order 
to  conserve  riparian  habitats,  meadow 
systems,  fish  and  wildlife  habitats,  and 
other  resources.  In  addition.  Congress 
has  mandated,  under  Public  Law  104- 
19,  to  conduct  this  review  using 
procedures  specified  in  the  National 
Environmental  Policy  Act  (NEPA).  This 
analysis  will  lay  the  groimdwork  for 
amending  the  Allotment  Management 
Plan  (AWPs)  of  these  three  areas.  All 
three  plans  are  out  of  date.  The  Payen 
AMP  is  20  years  old;  the  Pass  Creek  and 
English  AMP's  were  originally  part  of  a 
larger  plan  that  is  40  years  old.  In  the 
time  since  these  plans  were  approved, 
new  scientific  information  on  the 
management  of  rangeland  and  aquatic 
ecosystems  has  been  developed. 
Although  permits  have  been  adjusted 
over  the  years  to  adapt  to  new 
information,  revision  of  the  current 
AMPs  is  in  order. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  analyze  a  range  of 
alternatives  that  address  the  issues 
developed  for  the  respective  allotments. 
One  of  the  alternatives  will  be  no 
grazing.  Other  alternatives  will  consider 
differing  levels  of  grazing.  An  ecological 
approach  will  be  used -a»  part  of  thi» 


analysis.  This  means  that  the  needs  of 
people  and  environmental  values  will 
be  blended  in  such  a  way  that  this  area's 
desired  condition  would  represent  a 
diverse,  healthy,  productive,  and 
sustainable  ecosystem. 

Public  participation  will  be  important 
during  the  analysis,  especially  during 
the  review  of  the  draft  environmental 
impact  statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  afiiected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement. 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  enviroiunental 
analysis. 

■  4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
efiiects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
ciunulative  efiiects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  list  of  issues  has  been 
identified  through  initial  scoping: 

(1)  What  should  be  the  permitted 
capacity  for  each  allotment? 

(2)  Should  the  inactive  unit  of  the 
Pass  Creek  Allotment  be  stocked  with 
livestock? 

(3)  What  is  the  appropriate  class  of 
livestock  for  each  allotment? 

(4)  How  will  livestock  be  maiuiged  on 
each  allotment? 

(5)  What  is  the  proper  season  of  use? 

(6)  What  improvements  are  needed? 

(7)  What  variables  should  be 
monitored  in  the  monitoring  plan? 

Comments  from  other  Federal,  State 
and  local  agencies,  organizations,  and 
individuals  who  may  be  interested  in.  or 
affected  by  the  decision,  are  encouraged 
to  identify  other  significant  issues. 
Public  participation  will  be  solicited 
through  mailing  letters  to  potentially 
interested  or  afiiected  mining  claim 
owners,  private  land  owners,  and 
special  use  permittees  on  the  Sierraville 
Ranger  District;  posting  information  in 
local  towns;  and  mailing  letters  to  local 
permittees,  politicians,  school  boards, 
coimty  supervisors,  and  environmental 
groups.  Continued  participation  will  be 
emphasized  throu^  individual 
contacts.  Public  meetings,  depending  on 
interest,  will  be  used  as  a  method  public 
involvement  during  preparation  and 
review  of  the  draft  environmental 
impact  statement  and  will  be 


aimounced  in  newspapers  of  general 
circulation  in  the  geographic  area  well 
in  advance  of  scheduled  dates. 

The  draft  EIS  is  exp>ected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  July,  1997.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  fix>m  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  V.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  imtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement  Reviewers  may  wish  to  refin 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  expected  to  be 
available  by  October,  1997.  The 
resptonsible  official  is  Sam  J.  Wilbanks, 
District  Ranger,  Sierraville  Ranger 
District.  Tahoe  National  Forest 

Dated:  April  18, 1997. 
John  H.  SkinnM'. 
Forest  Supervisor. 

(FR  Doc.  97-10955  Filed  4-28-97;  8:45  am) 
BILUNQ  COOE  Mie-11-M 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Commant  Request 

The  Etopartment  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Alaska  Region  Federal  Fisheries 
Permits. 

Agency  Form  Number:  NOAA  88-155. 

OMB  Approval  Number:  0648-0206. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  465  hours. 

Avg.  Hours  Per  Response:  Ranges 
hetween  20  minutes  and  20  hours 
depending  on  the  requirement 

Number  of  Respondents:  943 
respondents. 

Needs  and  Uses:  Fishermen  and 
processors  wanting  to  fish  in  regulated 
fisheries  in  the  Exclusive  Economic 
Zone  off  Alaska  must  obtain  either  a 
Federal  Fisheries  Permit,  a  Federal 
Processor  Permit,  a  High  Seas  Power 
TroUer  Permit,  or  an  Experimental 
Fishing  Permit  for  certain  activities.  The 
application  information  is  used  to  the 
analysis  of  alternative  management 
controls  and  to  have  information  on 
permit  holders  for  enforcement 
purposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Triermial,  varies. 

Respondent's  Obligation:  Mandatory. 

OJMB  DesJc  Officer:  Brett  Hauber  (202) 
395-6466. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
railing  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Brett  Hauber,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  April  23, 1997. 


Departmental  Forms  Clearance  Officer. 
|FR  Doc.  97-10926  Filed  4-28-97;  8:45  am) 
SMJJNQ  COOC  »1«-«7-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Logbook 
Family  of  Forms. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0214. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,130  hours. 

Avg.  Hours  Per  Response:  Ranges 
between  5  minutes  and  4  hours 
depending  on  the  requirement. 

Number  of  Respondents:  17 A 
respondents  (14,099  responses). 

Needs  and  Uses:  Persons  participating 
in  Federally-managed  fisheries  in  the 
western  Pacific  Ocean  are  required  to 
provide  information  about  their  fishing 
activities.  Logbook  reports  are  used  in 
stock  assessments  and  fishery 
evaluations  to  determine  whether 
management  is  working  and  the  impacts 
of  alternative  changes  in  management 
measures.  Notification  requirements  are 
in  place  to  facilitate  placement  of 
observers  as  needed  and  to  improve 
compliance  monitoring  and 
enforcement.  Experimental  fishing 
reports  are  required  to  determine  if  the 
specially  [>ermitted  fishing  is  successful 
and  whether  there  are  broader  potential 
applications  of  the  tested  gear  or 
techniques.  Post-fishing  notices  are 
required  to  ensure  the  ability  to  monitor 
landings  and  sample  the  landed  catch 
for  necessary  species,  size,  or  sex 
composition  and  condition.  Without 
these  data,  the  potential  for  overfishing 
is  high  and  management  has  to  be  more 
conservative  than  otherwise  to 
safeguard  against  overfishing. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  On  occasion,  variable. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Brett  Hauber,  (202) 
395-6466. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327. 14th  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


within  30  daysof  publication  of  this 
notice  to  Brett  Hauber,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20230. 

Dated:  April  23, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-10927  Filed  4-28-97;  8:45  am) 
BHUNQ  CODE  3610-22-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  informatioi^under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Economic  Census  Covering 
the  Mineral  Industries  Sector. 

Form  Numberfs):  Ml-lOOl,  -1002, 
-1101,  -1201,  -1301.  -1302.  -1303. 
-1371.  -1401.  -1402.  -1403. -1471. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  59.670  hours  in  FY  1998. 

Number  of  Respondents:  17,000. 

Avg  Hours  Per  Response:  Long 
forms — 3.8  hours;  Short  forms — 2.1 
hours. 

Needs  and  Uses:  The  economic 
census  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public.  The  1997 
Economic  Census  will  cover  virtually 
every  sector  of  the  U.  S.  economy 
including  approximately  29.000 
establishments  in  the  mineral  industries 
sector. 

The  information  collected  from 
establishments  in  this  sector  of  the 
economy  via  long-  (large  companies) 
and  short-forms  (small  companies)  and 
from  Federal  administrative  records 
(very  small  companies)  will  produce 
basic  statistics  for  number  of 
establishments,  shipments,  payroll, 
employment,  detailed  supplies  and 
fuels  consumed,  depreciable  assets,  and 
capital  expenditures.  It  also  will  yield  a 
variety  of  subject  statistics,  including 
shipments  by  product  line,  type  of 
operation,  and  other  industry-specific 
measures. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  One  time. 


Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC. 
Sections  131  and  224. 

OMB  Desk  Officer.  Jetry  CoCfoy.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Frams  Qearance  Officer.  (20^ 
482-3272.  Department  of  Commoce. 
room  5327, 14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  sheuld  be  sent 
within  30  days  of  pablication  of  this 
notice  to  Jerry  Corny,  OMB  Desk 
O^cer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  21, 1997. 


Departmeittal  Forms  Clearaace  Officer,  Office 
of  Management  and  Otganization. 

(FR  Doc.  97-10929  Filed  4-28-«7;  8:45  am] 
muma  oooc  asie-et-r 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Survay  of  Income  and  Program 
Participation  Wawa  6  of  ttta  1996  Panel 

action:  Proposed  collection;  Comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  30. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(8)  and  instructions  should 
be  directed  to  Michael  McMahon. 
Bureau  of  the  Census,  FOB  3,  Room 
3319,  Washington.  DC  20233-8400. 
(301) 457-3819. 

SUPPt^iENTARY  INFORMATKM: 

L  Abstract 

The  Census  Bureau  conducts  the 
Survey  of  Income  and  Program 


Participation  (SIPP)  which  is  a 
household-based  survey  designed  as  a 
continuous  series  of  national  panels, 
each  lasting  four  years.  Respondents  are 
interviewed  once  every  four  months,  in 
monthly  rotations.  Approxiniately 
37,000  households  are  in4he  current 
paneL  Each  household  contains,  on 
average,  2.08  elig^le  respondmits. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  data  base  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic  policy 
formuktors  depend  heavily  upon  SIPP 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits,  and  the 
effect  of  tax  and  transfiar  programs  on 
this  distribution.  They  also  need 
improved  d&d  expanded  data  on  the 
income  and  general  economic  and 
financial  situation  of  the  U.S. 
population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  paneL  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  about  the  terms 
of  child  support  agreements  and 
whether  they  are  being  fulfilled  by  the 
absent  parent,  examining  the  program 
participation  status  of  persons  with 
specific  health  and  disability  statuses, 
and  obtaining  detailed  infbnnation 
needed  to  understand  the  current  status 
of  the  employment-based  health  care 
system  and  changes  that  have  occurred, 
lliese  supplemental  questions  are 
included  with  the  core  and  are  referred 
to  as  "topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  6  collect  information  about 

(1)  Children's  WeU-Being 

(2)  Assets,  Liabilities,  and  Eligibility 

(3)  Medical  Expenses/Utilization  of 
Health  CSre  (Adults/Children) 

(4)  Work  Related  Expenses 

(5)  Child  Support  Paid 

Wave  6  intmviews  will  be  conducted 
from  December  1997  through  March 
1998. 

n.  Method  of  CoUectioB 

The  SIPP  is  designed  as  a  continuing 
series  of  natioiud  panels  of  interviewed 
households  that  are  introduced  every  4 
years,  with  each  panel  having  a  duration 
of  4  years  in  the  survey.  All  household 
members  15  years  old  or  over  are 


interviewed  using  regular  proxy- 
respondent  rules.  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals,  making  the  SIPP  a 
longitudinal  survey.  Sample  persons  (all 
household  mnnbers  present  at  the  time 
of  the  first  interview)  who  move  within 
the  country  and  reasonably  close  to  a 
SIPP  Primary  Sampling  Unit  (PSU)  will 
be  followed  and  interviewed  at  their 
new  address.  Persons  15  years  old  or 
over  who  enter  the  household  after 
Wave  1  will  be  interviewed;  however,  if 
these  persons  move,  they  are  not 
followed  unless  they  happen  to  move 
along  with  a  Wave  1  sample  person. 
Interviews  are  conducted  by  Census 
Bureau  field  represent^ves  (FR)  using 
a  computer  assisted  personal  interview 
(CAPI).  To  ensure  quality  of  the  PR's 
work.  2,500  respondents  are 
reinterviewed  during  each  wave. 

IILDaU 

OMB  Numher:  0607-0813. 

Fonn  Number  SIPP/CAPI  Automated 
Instrummt 

TVpe  of  Review:  Remlar. 

Affected  Public:  Inmviduals  or 
Households. 

Estimated  Number  of  Respondents: 
Interview — 77,700;  R^twview — 2,500. 

Estimated  Time  Per  Response: 
Interview — 30  minutes;  Reinterview — 
10  minutes. 

Estimated  Total  Annual  Burden 
Hours: 

Interview — 116,550 

Reinterview — 1 ,250 
Total— 117,800. 

Estimated  Total  Aimual  Cost: 
Respondents'  only  cost  is  that  of  their 
time  to  participate  in  the  survey. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Tide  13,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  - 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
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they  also  Kirill  become  a  matto^  of  public 
record. 

Dated:  April  23. 1997. 


Departmental  Fonns  Cleaituux  Officer,  Office 
Of  Management  and  Organization. 

(FR  Doc.  97-10928  Filed  4-28-97;  8:45  am] 

SNJJNQ  CODE  3B10-07-P 


DEPARTMENT  OF  COMMERCE 

FofeiQivTrade  Zones  Board 
P>OCtotAp2b1)-2-07] 

Foreign-Trade  Zone  45— Portland,  OR; 
Raquast  for  Export  Manufacturing 
Autttority;  QranPac  Foods,  Inc.  CFrozen 
Food  Products) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Portland,  grantee 
of  FTZ  45,  pursuant  to  §  400.32(bHl)  of 
the  Board's  regulations  (15  CFR  Part 
400),  requesting  authority  on  behalf  of 
GranPac  Foods,  Inc.  (GranPac)(a 
subsidiary  of  Showa  Sangyo  Co.,  Ltd., 
Japan),  for  the  manufacture/processing 
of  firozen  food  products  under  FTZ 
procedures  for  export  within  FTZ  45.  It 
was  formally  filed  on  April  22, 1997. 

GranPac  operates  a  275,000  square 
foot  food  processing  facility  (35 
employees)  within  FTZ  45— -Site  1 
(Rivergate  Industrial  Park)  for  the 
manufacture/processing  of  a  variety  of 
frozen  food  products,  such  as  entrees, 
vegetables,  soups,  and  sauces  for  the 
U.S.  market  and  export.  This 
application  requests  authority  to  allow 
GranPac  to  conduct  manufacturing/ 
processing  under  FTZ  procedures  for 
export  of  frozen  oriental-style  dinner 
entrees.  These  products  will  contain 
approximately  60  to  70  percent  (by 
value)  domestic  ingredients.  Between  30 
and  40  percent  of  the  ingredients  %vill 
involve  foreign  sourced  unprocessed 
lamb,  beef  (quota),  pork,  and  vegetables 
(mushrooms,  bamboo  shoots,  water 
chestniits,  pea  pods)  (duty  rate  range: 
free — 6.6/kg-«-g.3%).  The  foreign-sourced 
products  would  be  admitted  to  FTZ  45 
under  privileged  foreign  status  (19  CFR 
§  146.41).  U.S.-origin  inputs  include  soy 
sauce,  sugar,  monosodium  glutamate, 
disodium  inoninate  and  guanylate, 
succinic  acid,  potassium  sorbate,  mirin, 
sake,  sake  yeast,  frnctose,  com  syrup, 
starches,  noodles,  rice,  wheat  flour, 
soybeans,  and  sesame  seed  oil.  All 
fiiiished  food  products  made  under  FTZ 
procedures  would  be  exported. 

FTZ  procedures  would  exempt 
GranPac  from  U.S.  beef  quota 
requirements  and  Customs  duty 
payments  on  the  foreign  ingredients 


used  in  the  export  activity.  Full  duties 
and  beef  quota  requirements  would 
apply  to  any  foreign  statiis  waste 
products  that  would  be  entered  from 
FTZ  45  for  U.S.  consumption.  The 
operation  would  continue  to  be  subject 
to  U.S.  Department  of  Agricultiue 
(USDA)  production  regulations.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  30, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  14, 1997). 

A  copy  of  the  apphcation  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  OfBce  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716,  14th  Street  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20230. 

Dated:  April  21, 1997 
lohn  |.  Da  PontB,  Jr.. 

Executive  Secretary. 

[FR  Doc.  97-11015  Filed  4-28-97;  8:45  am] 

BNJJNG  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 

Detarmination  Not  To  Revoke 
Antidumping  Duty  Orders  and 
Hndings  Nor  to  Tarmlnala  Suapandad 
Investigations 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Determination  not  to  revoke 

antidumping  duty  orders  and  findings 

nor  to  terminate  suspended 

investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  April  29,  1997. 
FOR  FURTHER  MFOmiATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 


under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPt-EMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  aimual  aimiversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
purauant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  January  31. 
1997,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A~i33-0€4 

Austria 
Railway  Track  Maintenance 

Equipment 
Objection  Date — February  28,  1997 
Objector — Kershaw  Manufacturing 

Co.,  Inc. 
Contact:  Paul  Stolz  at  (202)  482-4474 

A-428-807 

Germany 
Sodium  Thiosulfate 
Objection  Date — February  26, 1997 
Objector — Calabrian  Corporation 
Contact:  Lyn  Johnson  at  (202)  482- 
5287 

A-588-816 

Japan 
Benzyl  Paraben 

Objection  Date— February  24. 1997 
Objector — ChemDesign  Corporation 
Contact:  Leon  McNeill  at  (202)  482- 
4236 


A-588-602 

Japan 

Butt-Weld  Pipe  Fittings 

Objection  Date — February  12, 1997, 
February  24, 1997 

Objector — Tube  Forgings  of  America, 
Inc.  and  Mills  Iron  Works.  Inc. 
Hackney.  Inc. 

Contact:  Sheila  Forbes  at  (202)  482- 
5253 

A-588-056 

Japan 

Melamine 

Objection  Date — February  21. 1997 

Objector — Melamine  Chemicals  Inc. 

Contact  Todd  Peterson  at  (202)  482- 
4195 

A-469-007 

Spain 

Potassiiim  Permanganate 

Objection  Date — February  24, 1997 

Objector — Cams  Chemical  Company 

Contact:  Tom  Futtner  at  (202)  482- 
3814 

A-570-a05 

The  People's  Republic  of  China 

Sodiimi  Thiosulfate 

Objection  Date — February  26. 1997 

Objector — Calabrian  Corporation 

Contact:  Lyn  Johnson  at  (202)  482- 
5287 

A~412-805 

The  United  Kingdom 

Sodiimi  Thiosulfate 

Objection  Date — February  26. 1997 

Objector — Calabrian  Corporation 

Contact  Lyn  Johnson  at  (202)  482- 
5287 

A-307-803 

Venezuela 

Gray  Portland  Cement  and  Clinker 

Objection  Date — February  19. 1997. 
February  25. 1997 

Objector — ^Puerto  Rican  Cement 
Company,  Inc.,  Florida  Crushed 
Stone  Company,  Southdown,  Inc., 
and  Tarmac  America,  Inc. 

Contact  Nithya  Nagarajan  at  (202) 
482-0193. 

Dated:  April  7. 1997. 
Richard  W.Moraland. 
Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  97-11017  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
tA-475-7031 

Granular  Polytetrafluoroettiylene  ftosin 
From  Italy;  Amended  nnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidiunping  Duty 
Administrative  Review. 

SUMMARY:  On  February  6. 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PTFE)  resin 
fitjm  Italy  (62  FR  5590).  The  review 
covers  one  manufacturer/exporter. 
Ausimont  S.p.A.  (Ausimont),  for  the 
period  August  1. 1994,  through  July  31. 
1995.  Based  on  the  correction  of 
ministerial  .errors,  we  have  changed  the 
margin  for  Ausimont. 
EFFECTIVE  DATE:  April  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hayes  or  Richard  Rimlinger, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington.  DC.  20230; 
telephone:  (202)  482-4733. 

SUPPI^MENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  die  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  R^jater  on 
May  11, 1995  (60  FR  25130). 

Background 

On  February  6. 1997,  the  Department 
published  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  PTFE  resin 
from  Italy  (62  FR  5590)  for  one 
manufacturer/exporter,  Ausimont.  and 
the  period  of  review  (POR)  August  1. 
1994,  through  July  31, 1995. 

After  publication  of  our  final  residts. 
we  received  timely  allegations  bom 
Ausimont  that  we  had  made  ministerial 
erron  in  calculating  the  final  results. 


Ausimont  contends  that  we  applied 
£acts  available  in  the  calculation  of  a 
difiierence-in-merchandise  adjustment 
for  sales  of  one  U.S.  product,  when, 
according  to  Ausimont,  variable  cost  of 
manufacturing  information  for  that 
product  was  in  the  administrative 
record  to  permit  a  correct  calculation  of 
the  adjustment.  E.I.  Dupont  de  Nemours 
and  Co.,  the  petitioner  in  this 
proceeding,  maintains  that  Ausimont 
neglected  to  comment  on  the  use  of  facts 
available  during  the  course  of  the 
administrative  review  and  that 
Ausimont's  belated  discovery  does  not 
constitute  a  ministerial  error  on  the  part 
of  the  Department 

Upon  examination  of  the 
adntinistrative  record,  we  have 
determined  that  adequate  information 
was  in  the  administrative  record  to 
calculate  the  correct  difiierence-in- 
merchandise  adjustment  for  the  product 
in  question.  Therefore,  the  use  of  facts 
available  to  determine  the  adjustment 
for  the  product  does  constitute  a 
ministerial  error.  We  have  corrected  our 
calculations  in  accordance  with  section 
751(h)  of  the  Tariff  Act  See  analysis 
memorandum  to  the  file  dated  March 
24, 1997.  for  a  detailed  description  of 
the  changes  that  we  made  to  correct  the 
ministerial  errors. 

Amended  Fiaal  Results  of  Reriewa 

As  a  result  of  our  corrections  for 
ministerial  errors,  we  determine  that  the 
a  weighted-average  margin  of  15.21  per 
cent  exists  for  the  period  August  1. 
1994.  through  July  31, 1995. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  direct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  the  reviews  (62  FR  5590,  5592) 
and  as  amended  by  this  determination. 

The  amended  deposit  requirements 
are  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for" 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  efiiect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
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antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  administrative  review  and  this  notice 
are  in  accordance  with  section  751(a)(1)  of 
the  Tariff  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.28. 

Dated  April  22, 1997. 
Robert  S.  LaRiMM. 
Acting  Assistant  Secretary  for  Import , 
Administration. 

(FR  Doc  97-11016  Filed  4-28-97;  8:45  am) 
MJJNQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Infrntlonal  Trade  AdministFatlon 
|C-6oe-6oq 

Certain  mdustrtai  Pttoaphoric  Acid 
from  israai;  Extension  of  Time  Umit  for 
Countervailing  Duty  AdministraAion 


AGBICY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  coimtervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  1995  administrative  review  of  the 
countervailing  duty  order  on  certain 
industrial  phosphoric  acid  from  Israel. 
This  extension  is  made  pursuant  to  the 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Round  Agreements  Act 
(hereinafter,  "the  Act"). 
EFFECTIVE  DATE:  April  29.  1997. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Christopher  Cassel  or  Lorenza  Olivas. 
OfBce  of  CVD/AD  Enforcement  VI, 
Import  Administraticm,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone:  (202)  482-2786. 
POSTPONBiENr:  Under  the  Act.  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days.  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  calendar 
year  1995  administrative  review  of 


industrial  phosphoric  acid  bom  the 
Israel  within  this  time  limit.  See 
Memorandum  to  the  File  dated  April  22. 
1997. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
will  extend  the  time  for  completion  of 
the  preliminary  results  of  this  review 
from  May  5, 1997  to  no  later  than 
August  31. 1997. 

Dated:  April  22. 1997. 
Jeffrey  P.  Bialoe. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-11014  Filed  4-28-97;  8:45  am] 
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DEPARTM»iT  OF  COMMERCE 

International  Trade  Administration 
[C-122-404] 

Uve  Swine  from  Canada;  Extension  of 
Time  Limit  lor  Countervaiiing  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  time 
Limit  for  Countervailing  Duty 
Administrative  Review. 


r:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  preliminary  results  of  the 
eleventh  administrative  review  of  the 
countervailing  duty  order  on  live  swine 
bonx  Canada.  This  extension  is  made 
pursuant  to  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (hereinafter,  "the  Act"). 
EFFECTIVE  DATE:  April  29. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas.  Office 
of  CVD/AD  Enforcement  VI.  Import 
Administration.  International  Trade 
Administration.  US  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington  DC,  20230; 
telephone  (202)  482-2786. 
POSTPONEMBfT:  Under  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days.  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  1995-96 
administrative  review  of  live  swine  bom 
Canada  within  this  time  limit  See 
Memorandum  to  the  File  dated  April  22, 
1997. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
will  extend  the  time  for  completion  of 
the  preliminary  results  of  this  review 


bom  May  5, 1997  to  no  later  than 
August  31. 1997. 

Dated:  April  22. 1997. 
Jeffircy  P.  Biaioa, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

(FR  Doc.  97-11013  Filed  4-28-97;  8:45  am) 

BILUNa  CODE  3S10-O6-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intont  To  Revoiie  Countervailing  Duty 
Order 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  this  order  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  May  1997. 
EFFECTIVE  DATE:  April  29, 1997. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Russell  Morris  or  Maria  MacKay,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  cmd  Constitution 
Avenue,  N.W.,  Washington.  DC  20230; 
telephone:  (202)  482-2786. 

SUPPt^MENTARY  INFORMATION: 

BaclKgnmnd 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  dufy  order  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
parfy  (as  defined  in  sections  355.2(i)(3). 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  the  order  pursuant  to  this  notice, 
and  no  interested  parfy  (as  defined  in 
section  355. 2(i)  of  the  regulations) 
requests  an  administrative  review  in 
accordance  with  the  Department's 


notice  of  opportunity  to  request 
administrative  review,  we  shall 
conclude  that  the  countervailing  dufy 
order  is  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 


revocation.  However,  if  an  interested 
parfy  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportimify  to 
request  administrative  review,  or  a 


domestic  interested  parfy  does  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  not  revoke  the  order. 


Countervailing  duty  order 


Brazil:  „ Construction  Castings  (C-351-504) 


57  FR  2252 


Opportimify  to  Object 

Not  later  than  the  last  day  of  May 
1997,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  this  countervailing  dufy  order. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  parfy  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3).  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  April  22, 1997. 
Jeflfrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

(FR  Doc.  97-11012  Filed  4-28-97;  8:45  am] 

BHIMO  CODE  3S10-Oe-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

AiasIca  Region  Vessai  Permit 
Moratorium 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opp>ortunify  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June,30, 1997. 
ADDRESSES:  E)irect  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Qearance  Officer,  Department  of 


Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments)  and  instructions  shoidd 
be  directed  to  the  National  Marine 
Fisheries  Service,  Alaska  Regional 
Office,  P.O.  Box  21668,  Juneau,  Alaska 
99882-1668  (907-586-7228). 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Moratorium  on  Entry  imposes  a 
temporary  moratoriiun  on  the  entry  of 
new  (unqualified)  vessels  into  the 
groundfish  fisheries  under  Federal 
jurisdiction  in  the  Bering  Sea  and 
Aleutian  Islands  management  area,  the 
groundfish  fisheries  under  Federal 
Management  in  the  Gulf  of  Alaska,  and 
the  crab  fisheries  under  Federal 
jurisdiction  in  the  Bering  Sea/ Aleutian 
Islands.  An  owner  of  qualified  vessels 
must  apply  for  and  receive  a  permit 
from  NMFS  before  deploying  that  vessel 
in  one  of  the  above  named  fisheries. 
This  permit  requirement  is  essential  to 
the  purpose  of  the  Moratorium  on  Entry, 
which  is  to  curtail  increases  in  fishing 
capacify  and  provide  industry  stabilify. 
The  Moratorium  on  Entry  is  intended  to 
promote  the  conservation  and 
management  objectives  of  the  North 
Pacific  Fishery  Management  Cotmcil 
and  the  Magnuson-Steveas  Fishery 
Conservation  and  Management  Act 

n.  Mediod  of  Collection 

Applicants  submit  a  form  and  any 
supporting  dociunentation  necessary  in 
order  to  receive  a  Moratorium  on  Entry 
permit,  which  is  a  mandatory 
requirement  for  an  owner  deploying  a 
qualified  vessel  in  the  fisheries  under 
Federal  jurisdiction  as  specified  above. 

nLData 

OMB  Number:  0648-0282. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  All  owners  of 
qualified  vessels  planning  to  deploy 
vessels  in  fisheries  affected  by  the 
Moratoriima  on  Entry. 


Estimated  Number  of  Respondents: 
638. 

Estimated  Time  Per  Response:  0.46 
hours. 

Estimated  Total  Annua/  Burden 
Hours:  293  hours. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  material  or  equipment 
will  need  to  be  purchased  to  provide 
information). 

IV.  Request  for  Comments 

Conuneirts  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilify;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qualify,  utilify,  and 
clarify  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  22. 1997. 


Departmental  Forms  Clearance  Officer,  Office 
ofManagement  (Old  Organisation. 

(FR  Doc.  97-10924  Filed  4-28-97;  8:45  am] 

BNJUNQ  aXK  3510-a-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Fisheries  Certificate  of  Origin 

ACTION:  Proposed  collection;  comment 

request 

summary:  The  D^>artment  of 

Commerce,  as  part  of  its  continuing 

effort  to  reduce  paperwork  and 

respondent  burden,  invites  the  general 

public  and  other  Federal  agencies  to 
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take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  30, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  ^fW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  the  National  Marine 
Fisheries  Service,  Southwest  Regional 
Office,  501  W.  Ocean  Blvd.,  Suite  4200, 
Long  Beach,  CA  90802-4213  (562-980- 
4019). 

SUPPI^MENTARV  MFORMATKM: 

L  Afaetraf:! 

The  purpose  of  the  collection  of 
information  is  to  comply  with  the 
requirements  of  the  Marine  Mammal 
Protection  Act.  The  Act  requires  the 
Secretary  of  Commerce  to  promulgate 
regulations  restricting  the  importation  of 
tuna  from  those  nations  without  a 
marine  mammal  protection  program 
comparable  to  that  of  the  United  States. 
In  addition,  tiuia  that  is  not  dolphin-safe 
cannot  be  transported  or  sold  in  the 
United  States.  The  collection  serves 
three  purposes:  (1)  documents  that  the 
shipment  is  dolphin  safe,  (2)  verifies 
that  the  fish  was  not  harvested  by  large- 
scale  high  seas  driftnets,  and  (3)  verifies 
that  tuna  was  not  harvested  by  a  nation 
under  primary  or  secondary  embargo. 

n.  Method  of  CoUectioii 

Forms  are  submitted  by  foreign 
exporters  or  domestic  importers  for 
shipments  entering  the  United  States. 
Forms  must  be  accompanied  by 
statements  from  vessel  Captains  that  the 
fish  were  harvested  outside  of  the 
Eastern  Tropical  Pacific  Ocean  and  that 
no  purse  seine  net  was  intentionally 
deployed  on  or  encircled  dolphins  on 
the  particidar  voyage  on  which  the  tuna 
were  harvested. 

IILData 

OMB  Number:  None  (currentiy 
covered  by  0648-0040,  but  requirements 
under  that  number  are  being  separated 
and  a  new  number  may  be  assigned 
upon  approval). 

Fonn  Number  NOAA  Form  370. 

Type  of  Review:  Regular  Submiaaion. 


Affected  Public:  Fish  processors  and 
importers/exporters,  fishery  vessel 
Captains. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Time  Per  Response:  20 
minutes  for  processors  and  importers/ 
exporters,  5  minutes  for  vessel  Captains. 

Estimated  Total  Annual  Burden 
Hours:  1,033  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  material  or  equipment 
will  need  to  be  purchased  to  provide 
information). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  22, 1997. 


Departmental  Forms  Clearance  Offtcer,  Office 
of  Management  and  Organization.  » 

(FR  Doc,  97-10925  Filed  4-28-97;  8:45  am) 
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DEPARTMeNT  OF  COMMERCE 

Nationai  Octsnlc  and  Atmospharfc 
Administration 

(Dociwt  Na  9a022304S-708S-02;  I.D. 
O31807A] 

Rnandal  Assistanca  for  Raaaarch  and 
uavaiopmani  iTojacu  lo  oirsnginan 
and  Davalop  tha  U^  Fishing  Industry 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  solicitation  for 
applications. 


NMFS  issues  this  document 
describing  the  conditions  under  which 
applications  will  be  accepted  imder  the 


Saltonstall-Kennedy  (S-K)  Grant 
Program  and  how  NMFS  will  select 
applications  for  funding.  Some  of  the 
conditions  and  procedLires  have 
changed  significantly  from  the  last  S-K 
Program  solicitation  notice  of  March  19, 
1996. 

The  S-K  Grant  Program  assists  eligible 
applicants  in  carrying  out  research  and 
development  projects  that  address 
aspects  of  U.S.  fisheries  (commercial  or 
recreational),  including,  but  not  limited 
to,  harvesting,  processing,  marketing, 
and  associated  infrastructures. 
DATES:  Applications  must  be  received 
by  close  of  business  June  30, 1997.  in 
one  of  the  offices  listed  in  ADDRESSES. 
Applicants  must  submit  one  signed 
original  and  nine  signed  copies  of  the 
completed  application  (including 
supporting  information).  No  facsimile 
applications  will  be  accepted. 
ADDRESSES:  Application  packages  can 
be  obtained  frrim,  and  completed 
applications  sent  to  any  office  listed 
below: 

Regional  Administrator,  NMFS,  One 
BlacU)um  Drive,  Gloucester,  MA  01930; 
telephone:  (508)  281-9267. 

Regional  Administrator,  NMFS,  Koger 
Bldg.,  9721  Executive  Center  Drive, 
North,  St.  Petersburg,  FL  33702; 
telephone:  (813)  570-5324. 

Regional  Adininistrator,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213;  telephone: 
(310) 980-4033. 

Regional  Administrator,  NMFS, 
BIN  CI  5700,  7600  Sand  Point  Way. 
NE.,  Seattie,  WA  98115;  telephone: 
(206)  526-6117. 

Regional  Administrator,  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802.  or 
Federal  Building.  709  W.  9th  Street,  4th 
Floor,  Juneau.  AK  99801;  telephone: 
(907)  586-7224. 

This  solicitation  notice  may  also  be 
retrieved  fixim  the  NMFS  Home  Page. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  L.  Jarboe.  S-K  Program  Manager, 
(301)  713-2358. 
SUPPLEMDfTARY  MFORMATION: 

I.  Introduction 

A.  Backgroimd 

The  S-K  Act.  as  amended  (15  U.S.C. 
713C-3),  jprovides  that  a  fund  (known  as 
the  S-K  fund)  will  be  used  by  the 
Secretary  of  Commerce  to  provide  grants 
for  fisheries  research  and  development 
projects  addressed  to  any  aspect  of 
United  States  fisheries,  including,  but 
not  limited  to,  harvesting,  processing, 
marketing,  and  associated 
infrastructures.  U.S.  fisheries'  include 


any  fishery  that  is  or  may  be  engaged  in 
by  citizens  or  nationals  of  the  United 
States,  or  citizens  of  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  Republic  of  Palau,  and 
the  Federated  States  of  Micronesia. 

The  funding  priorities  of  the  S-K 
Grant  Program  have  evolved  over  the 
years  since  the  program  began  in  1980. 
The  original  focus  of  the  program  was 
on  development  of  underutilized 
fisheries  within  the  U.S.  Exclusive 
Economic  Zone  (EEZ).  The  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  originally  passed  in  1976,  directed 
NMFS  to  provide  the  domestic  fishing 
industry  priority  access  to  the  fishery  . 
resources  in  the  EEZ.  In  an  attempt  to 
accelerate  development  of  domestic 
fisheries,  the  American  Fisheries 
Promotion  Act  of  1980  amended  the  S- 
K  Act  to  stimulate  commercial  and 
recreational  fishing  efforts  in 
underutilized  fisheries. 

In  the  ensuing  years,  the  efforts  to 
Americanize  the  fisheries  were 
successful  to  the  point  that  most 
nontraditional  species  were  fully 
developed  and  traditional  fisheries 
became  overfished.  Therefore,  the  S-K 
Program  priorities  evolved  to  include  a 
wide  range  of  resource  conservation  and 
management  issues  and  aquaculture. 

In  1993,  NOAA  developed  a  long- 
range  Strategic  Plan  that  included  a 
focus  on  rebuilding  fisheries  for 
sustainable  use.  The  NOAA  Strategic 
Plan  strengthened  the  basis  for  the 
continued  shift  in  the  priorities  of  the  S- 
K  Program  toward  such  issues  as 
overfishing  and  bycatch. 

Passage  m  1996  of  the  Sustainable 
Fisheries  Act  (Public  Law  104-297), 
which  amended  the  Magnuson-Stevens 
Act,  supports  further  adjustment  to  the 
S-K  Pn^ram  to  address  the  current 
condition  of  fisheries. 

The  Magnuson-Stevens  Act 
recognizes  that  U.S.  fisheries  face  many 
problems.  It  also  recognizes  the  adverse 
effects  of  fishing  in  terms  of  bycatch  of 
nontarget  species,  and  habitat  impacts. 
The  Act  requires  that  overfishing  be 
stopped  and  that  the  problems  of  U.S. 
fisheries  be  corrected.  Specifically,  the 
Magnuson-Stevens  Act  requires  NMFS 
to  undertake  efforts  to  prevent 
overfishing,  rebuild  overfished  fisheries, 
insure  conservation,  protect  essential 
fish  habitats,  and  realize  the  fidl 
potential  of  U.S.  fishery  resources. 
However,  the  Act  also  acknowledges  the 


■  For  purposo*  of  thi*  document,  a  fishery  U 
defined  e«  ofie  or  mar*  itock*  of  fich,  iodudiiig 


tuna,  and  shellfish  that  are  identified  as  a  unit 
based  oa  geographic,  scientific,  technical, 
recreational  and  economic  characteristics,  and  any 
and  all  phases  of  fishing  for  such  stocks.  Examples 
of  a  fishery  are  Alaskan  groundfish.  Pacific  wfaiting. 
New  England  whiting,  and  eastern  oysters. 


potential  adverse  impacts  on  people  in 
making  such  corrections.  Therefore,  it 
requires  that  conservation  and 
management  measures,  consistent  with 
conservation  requirements  of  the  Act, 
take  into  account  the  importance  of 
fishery  resources  to  fishing  commiuiities 
in  order  to  provide  for  the  sustained 
participation  of  such  communities  and. 
to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities.  A  "fishing  commimity"  is 
defined  in  the  Magnuson-Stevens  Act  as 
"a  community  which  is  substantially 
dependent  on  or  substantially  engaged 
in  the  harvest  or  processing  of  fishery 
resoiut:es  to  meet  social  and  economic 
needs,  and  includes  fishing  vessel 
owners,  operators,  and  crew  and  United 
States  fish  processors  that  are  based  in 
such  conununity."  (16  U.S.C.  1802.) 

The  1998  S-K  Grant  Program 
announced  under  this  notice  will 
address  the  needs  of  fishing 
communities  in  optimizing  economic 
benefits  within  the  context  of  rebuilding 
and  maintaining  sustainable  fisheries 
and  in  dealing  with  the  impacts  of 
conservation  and  management 
measures.  The  funding  priorities  listed 
under  section  n  of  this  notice  identify 
areas  of  research  and  development  that 
relate  to  these  needs. 

While  the  S-K  Program  continues  to 
be  open  to  applicants  from  a  variety  of 
sectors,  including  industry,  academia. 
and  state  and  local  governments, 
successful  applicants  will  be  those 
whose  projects  demonstrate  significant 
direct  benefits  to  fiohing  communities. 

B.  Funding 

NMFS  issues  this  dociunent  to  solicit 
applications  for  Federal  assistance, 
pursuant  to  15  U.S.C.  713c-3(c), 
describing  the  conditions  under  which 
applications  will  be  accepted  under  the 
S-K  Grant  program  and  how  NMFS  will 
select  the  applications  it  mil  fund. 

This  notice  is  published  subject  to, 
and  fiuiding  of  projects  is  contingent 
upon,  the  appropriation  of  frmds  by 
Congress  for  this  program  in  Fiscal  Year 
(FY)  1998.  which  be^ns  on  October  1. 
1997.  The  Administration's  request  for 
the  S-K  Grant  Program  for  FY  1998  is  $4 
million,  which  will  be  used  to  support 
projects  solicited  under  this  document 

Funding  imder  the  program  will  be 
provided  for  research,  development,  and 
technology  transfer  activities  that 
address  the  funding  priorities  listed  in 
section  n.  Funding  will  not  be  provided 
for  projects  that  primarily  involve 
infrastructure  construction,  port  and 
harbor  development,  and  start-up  or 
operational  costs  for  private  business 
ventiucs.  Furthermore,  p^jects 
primarily  invbh4hg  d^  tollectidn 


should  be  directed  to  a  specific  problem 
or  need  and  be  of  a  fixed  duration, Tiot 
of  a  continuing  natvue,  in  order  to  be 
considered. 

C.  Catalogue  of  Federal  Domestic  ° 
Assistance 

The  S-K  Grant  Program  is  listed  in  the 
"Catalogue  of  Federal  Domestic 
Assistance"  under  number  11.427, 
Fisheries  Development  and  Utilization 
Research  and  Development  Grants  and 
Cooperative  Agreements  Program. 

n.  Funding  Priorities 

Applicants  should  ensure  that  their 
proposals  address  one  or  more  of  the 
following  priorities,  which  are  listed  in 
no  particular  order: 

A.  Minimize  Interactions  Between 
Fisheries  and  Protected  or  Non-Targeted 
Species 

Develop  methods  to  eliminate  or 
reduce  adverse  interactions  between 
fishing  operations  and  nontargeted. 
protected,  or  prohibited  species  (e.g.. 
juvenile  or  sublegal-sized  fish  and 
shellfish,  females  of  certain  crabs, 
marine  turUes,  seabirds,  or  marine 
mammals),  including  the  inadvertent 
take,  capture,  or  destruction  of  such 
species. 

Conduct  research  on  behavioral 
responses  of  both  target  and  nontaiget 
marine  organisms  to  fishing  gear  and 
practices,  in  order  to  facilitate  the 
design  of  gear  and  practices  to  actively 
avoid  nontarget  organisms. 

Develop  methods  to  improve  the 
survivability  of  fish  discarded  and 
protected  species  released  in  fishing 
operations,  including  modifications  in 
gear,  fishing  practices,  and  handling 
practices  to  reduce  the  detrimental 
effects  of  capture,  and  develop  methods 
to  assess  both  the  immediate  and 
delayed  mortality  associated  with 
capture. 

Develop  reliable  methods  to  assess  or 
record  the  extent  and  composition  of    ' 
fisheries  bycatch,  especially  onboard 
vessels,  to  reduce  the  need  for  labor- 
intensive  and  expensive  onboard 
observer  programs. 

B.  Rebuild  Overfished  Fisheries 

Develop  scientific  information,  plans, 
procedures,  and  methods  that  contribute 
to  the  rebuilding  of  overfished  fisheries, 
including  information  on  stems  of 
overfished  stocks,  prototype  capacity 
reduction  programs,  and  projects  that 
facilitate  the  development  of  rebuilding 
plans  for  fisheries^ 

Develop  innovative  approaches  to 
address  the  transition  of  fishing 
communities  affected  by  declines  in 
traditional  fisherira  toward  alternate 
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employment  or  new  business 
opportunities.  NMFS  is  not  soliciting 
proposals  solely  involving  start-up  or 
operational  costs  for  individuals  or 
individual  businesses. 

C.  Maintain  Healthy  Fish  Stocks 

Conduct  biological,  economic,  social, 
and  other  studies  to  support  the 
development  of  sound  management 
practices  for  important  recreational  and 
commercial  species. 

Develop  innovative  approaches  to 
improve  fisheries  management, 
including  but  not  limited  to,  assessment 
of  alternative  management  systems  and 
resolution  of  user  conflicts. 

D.  Obtain  Maximum  Social  and 
Economic  Benefits  from  Harvestable 
Marine  Resources 

Contribute  to  the  development  of 
commercial  and  recreational  fisheries 
for  underutilized  or  non-utilized  species 
of  potential  economic  importance,  while 
maintaining  long-term  sustainability. 

Optimize  the  utilization  of 
harvestable  resources  available  to  the 
fishing  industry  through  iimovations  in 
how  such  resources  are  harvested, 
processed,  or  marketed. 

Develop  marketable  products  from 
economic  discards,  either  whole  fish 
discarded  because  they  are  an 
undesirable  species,  size,  or  sex,  or  parts 
of  fish  discarded  as  not  conunercially 
useful. 

Develop  improved  approaches  to 
control  environmental  hazards  which 
affect  fishery  resource  health  and  the 
safety  of  harvested  fish  and  their 
products  for  human  consumption. 

E.  Promote  Aquaculture  Development 

Develop  or  demonstrate  cost-efiiective 
approaches  for  advancing 
environmentally  sound  public  and 
private  aquacultiue  for  food, 
enhancement,  industrial,  and  other 
purposes. 

Develop  and  evaluate  strategies  for 
culturing  systems,  disease  control,  and 
reducing  the  potential  for  negative 
interactions  between  cultured  and  wild 
stocks. 

Develop  models  for  aquaculture 
regulation  that  address  the  impediments 
to  development  caused  by  current 
regulatory  processes. 

F.  Conserve  and  Enhance  Essential  Fish 
Habitat 

Develop  information  needed  by 
fisheries  managers  on  the  identification 
and  status  of  essential  fish  habitat. 

Develop  scientific  approaches  to 
assess  and  reduce  human  induced 
impacts  on  habitat. 

It  proposals  received  do  not 
adequately  respond  to  the  above  listed 


priorities,  NMFS  may  carry  out,  in 
addition  to  the  program  announced  by 
this  document,  a  national  program  of 
research  and  development  addressed  to 
aspects  of  U.S.  fisheries  pursuant  to 
section  713c-3(d)  of  the  S-K  Act.  as 
amended. 

m.  How  to  Apply 

A.  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  research  and 
development  projects  may  be  made,  in 
accordance  with  the  procedures  set 
forth  in  this  document,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  individual  who  is  a  citizen  of 
the  Northern  Mariana  Islands  (NMI), 
being  an  individual  who  qualifies  as 
such  under  section  8  of  the  Schedule  on 
Transitional  Matters  attached  to  the 
constitution  of  the  NMI; 

3.  Any  individual  who  is  a  citizen  of 
the  Republic  of  the  Marshall  Islands, 
Republic  of  Palau,  or  the  Federated 
States  of  Micronesia;  or 

4.  Any  corporation,  partnership, 
association,  or  other  non-Federal  entity, 
non-profit  or  otherwise,  if  such  entity  is 
a  citizen  of  the  United  States  or  NMI, 
within  the  meaning  of  section  2  of  the 
Shipping  Act,  1916,  as  amended  (46 
U.S.C.  app.  802). 

DOC/NOAA/NMFS  are  committed  to 
cultiual  and  gender  diversity  in  their 
programs  and  encourage  women  and 
minority  individuals  and  groups  to 
submit  applications.  Recognizing  the 
interest  of  the  Secretaries  of  Commerce 
and  Interior  in  defining  appropriate 
fisheries  policies  and  programs  that 
meet  the  needs  of  the  U.S.  insular  areas, 
applications  from  individuals, 
government  entities,  and  businesses  in 
U.S.  insular  areas  are  also  encouraged. 
Furthermore,  NMFS  encourages 
applications  from  members  of  the 
fishing  community,  and  applications 
that  involve  fishing  community 
cooperation  and  participation.  The 
extent  of  fishing  conununity 
involvement  will  be  considered  by  the 
Constituent  Panel(s)  evaluating  the 
potential  benefit  of  funding  a  proposal. 

DOC/NOAAyNMFS  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  are  not  eligible  to 
submit  an  application  under  this 
solicitation  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
information  on  program  goals,  funding 
priorities,  application  procedures,  and 
completion  of  application  forms.  Since 
this  is  a  competitive  program,  NMFS 
employees  will  not  provide  assistance 
in  conceptualizing,  developing,  or 


structiiring  proposals,  or  write  letters  of 
support  for  a  proposal. 

Employees  of  Federal  agencies,  and 
Regional  Fishery  Management  Councils 
and  their  employees,  are  not  eligible  to 
submit  an  application  under  this 
solicitation. 

B.  Duration  and  Terms  of  Funding 

Generally,  grants  or  cooperative 
agreements  are  awarded  for  a  period  of 
1  year  but  no  more  than  18  months  at 
a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  NMFS  has  no 
obligation  to  provide  any  additional 
prospective  funding  in  connection  with 
that  award  in  subsequent  years.  Any 
subsequent  proposal  to  continue  work 
on  an  existing  project  must  be  submitted 
to  the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  at  the  total 
discretion  of  Commerce. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  cooperative  agreement 
or  to  obligate  any  part  or  the  entire 
amount  of  funds  available. 

C.  Cost-Sharing 

For  this  solicitation,  NMFS  is 
requiring  cost-sharing  in  order  to 
leverage  limited  funds  and  to  encourage 
partnerships  among  government, 
industry,  and  academia  to  address  the 
needs  of  fishing  communities.  A 
minimum  of  10  percent  up  to  a 
maximum  of  50  percent  cost-share  is 
required.  (NMFS  must  contribute  at 
least  50  percent  of  total  project  costs,  as 
provided  by  statute.)  Applications  that 
do  not  provide  for  at  least  the  minimum 
cost-  share  will  be  returned  to  the 
applicant  and  will  not  receive  further 
consideration. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  govenunents  or  the 
value  of  in-kind  contributions.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  except  as  provided  by 
Federal  statute.  In-kind  contributions 
are  non-cash  contributions  provided  by 
the  applicant  or  non-Federal  third 
parties.  In-kind  contributions  may  be  in 
the  form  of,  but  are  not  limited  to, 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
carrying  out  the  project. 

Tne  appropriateness  of  all  cost- 
sharing  pro]}osals,  including  the 
valuation  of  in-kind  contributions,  will 
be  determined  on  the  basis  of  guidance 


provided  in  the  relevant  Office  of 
Management  and  Budget  (OMB) 
Cinnilars.  In  gmieral,  d^e  value  of  in- 
kind  services  or  property  used  to  fulfill 
the  applicant's  cost-share  will  be  the  bir 
market  value  of  the  services  or  property. 
Thus,  the  value  is  equivalent  to  the 
costs  of  obtaining  such  services  or 
property  if  they  had  not  been  donated. 
Appropriate  doctmientation  must  exist 
to  support  in-ldnd  sovices  or  prop«ty 
used  to  fiilfill  the  applicant's  cost-share. 

The  degree  to  which  cost-sharing 
exceeds  ^  minimum  level  may  be 
taken  into  account  by  the  NOAA 
Assistant  Administrator  in  the  final 
selection  of  projects  to  be  funded. 
Applicants  whose  proposals  are  selected 
for  funding  will  be  obligated  to  account 
for  the  amount  of  cost-share  reflected  in 
the  award  documents. 

D.  Format 

Project  applications  must  be  clearly 
and  completely  submitted  in  the 
follo%¥ing  format 

1.  Cover  sheet:  An  applicant  must  use 
OMB  Standard  Form  424  and  424B  (4- 
92)  as  the  cover  sheet  for  each  projecL 
(In  completing  item  16  of  Standard 
Form  424,  see  section  V.A.5.  of  this 
document.) 

2.  Project  Summary:  An  applicant 
must  complete  NOAA  Form  88^-204 
(10-95),  Project  Summary,  for  each 
project  The  specific  priority(ies) 
contained  in  section  n  of  this  document 
to  which  the  applicatioiL  responds  must 
be  listed  on  the  Project  Summary. 

3.  Project  Budget:  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  88-205  (10-95),  Project  Budget 
and  associated  instructions.  The 
applicants  must  submit  detailed  cost 
estimates  showing  total  project  costs. 
Cost-sharing  must  be  indicated  as 
Federal  and  non-Federal  shares,  divided 
into  cash  and  in-kind  contributions.  To 
support  the  budget,  the  applicant  must 
describe  briefly  the  basis  for  estimating 
the  value  of  the  cost-sharing  derived 
from  in-kind  contributions.  Estimates  of 
the  direct  costs  must  be  specified  in  the 
categories  listed  on  the  Project  Budget 
form. 

The  budget  may  also  include  an 
amount  for  indirect  costs  if  the 
applicant  has  an  established  indirect 
cost  rate  with  the  Federal^venunent 
The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  100  percent  of  the  total 
proposed  direct  t^sts  dollar  amount  in 
the  application,  whichever  is  less.  The 
Federal  share  of  the  indirect  costs  may 


not  exceed  25  percent  of  the  total 
proposed  direct  costs.  Applicants  with 
approved  indirect  cost  rates  above  25 
percent  of  the  total  proposed  direct 
costs  may  use  the  amount  above  the  25 
percent  level  up  to  the  100  percent  level 
as  part  of  the  non-Federal  share.  A  copy 
of  the  currmt,  approved,  negotiated 
indirect  cost  agreement  with  the  Federal 
government  must  be  included  in  the 
application. 

NMFS  will  not  consider  fees  or  profits 
as  allowable  costs  for  applicants. 

The  total  costs  of  a  project  consist  of 
all  allowable  costs  incurred,  including 
the  value  of  in-kiod  contributions,  in 
accomplishing  project  objectives  diuing 
the  life  of  the  project  A-project  begins 
on  the  effective  date  of  an  award 
agreement  between  the  applicant  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and~  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  appUeation.  or 
in  any  subsequent  discussicHis  or 
negotiations  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  cost-share. 

4.  Narrative  Project  Description:  The 
narrative  project  description  may  be  up 
to  15  pages  in  length.  The  narrative 
should  demonstrate  knowledge  of 
relevant  research  and  development 
activity,  and  demonstrate  how  the 
proposal  builds  upon  any  past  and 
current  work  in  the  subject  area,  as  well 
as  relevant  work  in  related  fields.  Each 
project  must  be  described  as  follows: 

a.  Project  goals  and  objectives: 
Identify  the  problem/opportunity  to  be 
addressed  by  the  proposed  project  and 
what  the  project  is  sqwcted  to 
accomplish.  Identify  the  specific 
priority(ies)  to  which  the  project 
responds.  Indicate  the  size  and 
economic  value  of  the  fisheries  involved 
and  the  fishing  community  affected.  If 
the  application  is  for  the  continuation  of 
a  project  previously  funded  under  the  S- 
K  Program,  describe  in  detail  the 
progress  to  date  and  explain  why 
additional  funding  is  necessary. 

b.  Need  for  govemn^nt  financial 
assistance:  Explain  why  government 
financial  assistance  is  needed  for  the' 
proposed  work.  List  all  other  sources  of 
funding  that  are  being  or  have  been 
sought  for  the  project 

c.  Participation  by  persons  or  groups 
other  than  the  applicant:  Describe  the 
participation  by  government  and  non- 
government entities,  particularly 
members  of  fishing  communities,  in  the 
project,  and  the  nature  of  such 
participation. 

d.  Federal,  state,  and  local 
government  activities  and  permits:  List 


any  existing  Federal,  state,  or  local 
government  programs  or  activities  that 
this  pn^ect  would  affect,  including 
activities  requiring  certification  under 
state  Coastal  2k>ne  Management  Plans, 
those  requiring  section  404  or  section  10 
permits  issued  by  the  Corps  of 
Engineers,  those  requiring  experimental 
fishing  or  other  permits  under  fishery 
management  plcms,  and  those  requiring 
scientific  permits  under  the  Endangered 
Species  Act  and/or  the  Marine  Mammal 
Protection  Act  Describe  the  relationship 
between  the  project  and  these  plans  or 
activities,  and  list  names  and  addresses 
of  persons  providing  this  infoimatfon. 

e.  Project  statement  of  work:  The 
statement  of  work  is  an  action  plan  of 
activities  to  be  conducted  during  the 
period  of  the  project  This  section 
requires  the  applicant  to  prepare  a 
detailed  narrative,  fully  desoibing  the 
work  to  be  pCTfbnned  that  will  achieve 
the  previously  articulated  goals  and 
objectives.  The  narrative  should 
respond  to  the  following  questions: 

(1)  What  is  the  project  des^?  What 
specific  work,  activities,  procedures, 
statistical  design,  or  analytical  methods 
will  be  undertdcen? 

(2)  Who  will  be  responsible  for 
carrjring  out  the  various  activities? 
(Hi^^t  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting.) 

(3)  What  are  the  m^r  products? 

A  milestone  chart  must  be  included 
which  graphically  illustrates  the 
specific  activities  and  associated  time 
lines  to  conduct  the  scope  of  work. 
Time  lines  should  be  described  in 
increments  (e.g.,  month  1,  month  2). 
rather  than  by  specific  dates.  The 
indivldual(s)  responsible  for  the  various 
specific  activities  shall  be  identified. 

Because  this  information  is  critical  to 
imderstanding  and  reviewingihe 
application,  NMFS  encourages 
applicants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  from  further 
consideration. 

/.  Project  management  Describe  how 
the  project  will  be  organized  and 
maiMged.  Identify  the  principal 
participants  in  this  project  aikd  indude 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Provide  a  statement  of  the 
qualifications  and  experience  (e.g., 
resume  or  ciuriculum  vitae)  of  the 
principal  investigator(s)  and  any 
consultants  and/or  subcontractors,  and 
indicate  their  level  of  involvement  in 
the  project.  If  any  portion  of  the  project 
will  be  conducted  through  consultants 
and/or  subcontracts,  applicants  must 
follow  procurement  guidance  in  15  CFR 
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part  24.  "Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,"  and  OMB  Circular  A-110 
for  Institutions  of  Higher  Education. 
Hospitals,  and  Other  Non-Profit 
Organizations.  Commercial 
organizations  and  individuals  who 
apply  should  use  OMB  Circular  A-110. 
If  a  consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  indicate  the  process  used 
for  selection. 

g.  Project  impacts:  Describe  the 
anticipated  impacts  of  the  project  on 
fishing  communities  in  terms  of  reduced 
bycatch,  increased  product  yield,  or 
other  measiuable  factors.  Describe  how 
the  results  of  the  project  will  be  made 
available  to  the  public. 

h.  Evaluation  of  project:  Describe  the 
procedures  for  evaluating  the  relative 
success  or  failiu«  of  a  project  in 
achieving  its  objectives. 

5.  Supporting  documentation:  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 

IV.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Evaluation  of  Proposed  Projects 

1.  Initial  screening  of  applications: 
Upon  receipt  NMFS  will  screen 
applications  for  conformance  with 
requirements  set  forth  In  this  dociunent. 
Applications  that  do  not  conform  to  the 
requirements  may  not  be  considered  for 
further  evaluation.  In  addition, 
proposals  from  ineligible  applicants  or 
those  seeking  funds  primarily  for 
infrastructure  development  and 
business  costs  will  not  be  considered 
and  will  be  retiimed  to  the  applicant 

2.  Consultation  with  interested 
parties:  As  appropriate.  NMFS  will 
consult  ¥vith  NMFS  Offices,  the  NOAA 
Grants  Management  Division, 
Department  and  other  Federal  and  state 
agencies,  the  Regional  Fishery 
Management  Councils,  and  other 
interested  parties  who  may  be  affected 
by  or  have  knowledge  of  a  specific 
proposal  or  its  subject  matter. 

3.  Technical  evaluation:  NMFS  will 
solicit  individual  technical  evaluations 
of  each  project  application  from  three  or 
more  appropriate  private  and  public 
sector  experts.  These  reviewers  will 
assign  scores  ranging  fiom  a  minimum 
of  60  (poor)  to  a  maximum  of  100 
(excellent)  to  applications  based  on  the 
following  evaluation  criteria,  with 
weights  shown  in  parentheses: 

a.  Soundness  of  project  design/ 
conceptual  approach.  Applications  will 


be  evaluated  on  the  fi«hing  community 
need(s)  to  be  addressed  by  the  project; 
the  conceptual  approach;  whether  the 
applicant  provided  sufficient 
information  to  evaluate  the  project 
technically;  and.  if  so,  the  strengths 
and/or  weaknesses  of  the  technical 
design  relative  to  securing  productive 
results.  (SO  percent) 

b.  Project  management  and 
experience  and  qualifications  of 
personnel.  The  organization  and 
management  of  the  project,  and  the 
project's  principal  investigator  and 
other  personnel  in  terms  of  related 
experience  and  qualifications  will  be 
evaluated.  The  principal  investigator 
must  be  identified  in  order  for  the 
application  to  be  accepted.  (25  percent) 

c.  Project  evaluation.  The 
effectiveness  of  the  applicant's  proposed 
methods  to  monitor  and  evaluate  the 
success  or  foilure  of  the  project  in  terms 
of  meeting  its  original  objectives  will  be 
examined.  (10  percent) 

d.  Project  costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 
work  to  be  performed  will  be  evaluated. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  account.  (15  percent) 

In  addition  to  the  above  criteria,  in 
reviewing  applications  that  include 
consultants  and  contracts,  NMFS  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  applicant's  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
applicant's  participation? 

4.  Constituent  Panel(s):  After  the 
technical  evaluation,  individual 
comments  will  be  solicited  from  a  panel 
or  panels  of  three  or  more 
representatives  selected  by  the  NOAA 
Assistant  Administrator  for  Fisheries 
(AA),  from  the  fishing  industry,  state 
government,  and  others,  as  appropriate, 
to  evaluate  and  rank  the  projects. 
Considered  in  the  rankings,  along  with 
the  technical  evaluation,  will  be  the 
significance  of  the  problem  or 
opporttuiity  addressed  in  the  project 
and  the  degree  of  involvement  by 
fishing  community  members.  Each 
panelist  will  rank  the  projects  in  terms 
of  importance  or  need  for  funding,  and 
provide  recommendations  on  the  level 
of  funding  NMFS  should  award  and  the 
merits  of  funding  each  project. 


B.  Selection  Procedures  and  Project 
Funding 

After  projects  have  been  evaluated 
and  ranked,  the  reviewing  NMFS  offices 
Mall  develop  recommendations  for 
project  funding.  These 
recommendations  will  be  submitted  to 
the  AA  who  will  determine  the  projects 
to  be  funded,  ensuring  that  ihete  is  no 
duplication  with  other  projects  funded 
by  NOAA  or  other  Fedoal 
organizations,  and  that  the  projects 
selected  for  funding  are  those  that  best 
meet  the  objectives  of  the  S-K  Grant 
Program. 

Tne  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in 
preaward  negotiations  between  the 
applicant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  funding  instrument  (g^ant  or 
cooperative  agreement)  will  be 
determined  by  the  NOAA  Grants 
Management  Division.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant   . 

An  Applicant  must 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  proposal, 
including  one  signed  original  and  nine 
signed  copies  of  the  application. 

2.  Be  available,  upon  request,  to 
respond  to  questions  during  the  review 
and  evaliiation  of  the  proposal(s). 

3.  Complete  Form  CD-511, 
"Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  The 
following  explanations  are  provided: 

a.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

o.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  Use  of 
Appropriated  Fimds  to  Influence 
Certain  Federal  Contracting  and 
Financial  Transactions,"  and  the 
lobbying  section  of  the  certification 


form  prescribed  above  applies  to 
applications/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000,  and  loans  and  loan  guarantees 
for  more  than  $150,000,  or  the  single 
family  maximum  mortage  limit  for 
affected  programs,  whichever  is  greater, 
and 

d.  Anti-lobbying  disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B. 

4.  If  applicable,  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosiue  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  Commerce. 
An  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  dociunent.  This  requirement 
applies  only  to  applicants  whose 
applications  are  recommended  for 
funding.  All  required  forms  will  be 
provided  to  successful  applicants. 

5.  Complete  item  16  on  Standard 
Form  424  (4-92)  regarding  clearance  by 
the  State  Point  Of  Contact  (SPOC) 
established  as  a  result  of  E.O.  12372.  A 
list  of  SPOCs  may  be  obtained  from  any 
of  the  NMFS  offices  listed  in  this 
document  (see  AODffiSSES),  and  is  also 
included  in  the  "Catalog  of  Federal 
Domestic  Assistance." 

6.  Complete  Standard  Form  424B  (4- 
92),  "Assurances — Non-construction 
Programs." 

7.  Complete  the  Financial  Audit 
Information  form. 

B.  Obligations  of  Successful  Applicants 
(Recipients) 

A  recipient  of  a  grant  award  for  a 
project  must: 

1.  Manage  the  day-to-day  operations 
of  the  project,  be  responsible  for  the 
performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award. 

2.  Keep  records  sufficient  to 
dociunent  any  costs  incurred  under  the 
award,  and  allow  access  to  records  for 
audit  and  examination  by  the  Secretary, 
the  Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives. 


3.  Submit  semiannual  project  status 
reports  on  the  use  of  funds  and  progress 
of  the  project  to  NMFS  within  30  days 
after  the  end  of  each  6-month  period. 
These  reports  will  be  submitted  to  the 
individual  specified  as  the  NMFS 
Program  Officer  in  the  funding 
agreement. 

4.  Submit  a  final  report  within  90 
days  after  completion  of  each  project  to 
the  NMFS  Program  Officer.  The  final 
report  must  describe  the  project  and 
include  an  evaluation  of  the  vroA 
performed  and  the  results  and  benefits 
in  sufficient  detail  to  enable  NMFS  to 
assess  the  success  of  the  completed 
project. 

NMFS  is  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  recipients  are 
required  to  submit  final  reports  in 
electronic  format,  in  accordance  with 
the  award  terms  and  conditions,  for 
publication  on  the  NMFS  Home  Page. 
Costs  associated  with  preparing  and 
transmitting  final  reports  to  NMFS  in 
electronic  format  are  appropriately 
funded  horn  the  grant  award.  Requests 
for  exemption  firom  this  requirement 
may  be  considered  by  NMFS  on  a  case- 
by-case  basis. 

Formats  for  the  semiannual  and  final 
reports,  which  have  been  approved  by 
OMB.  will  be  provided  to  successful 
applicants. 

5.  In  order  for  NMFS  to  assist  the 
grantee  in  disseminating  information, 
the  grantee  is  requested  to  submit  all 
publications  printed  with  grant  funds 
(in  addition  to  the  final  report  in  V.B.4. 
above)  to  the  NMFS  Program  Officer. 
Either  three  hard  copies  or  an  electronic 
version  of  any  such  publications  should 
be  submitted. 

C.  Other  Requirements 

1.  Federal  policies  and  procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Name  check  review.  All  recipients 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  recipient  have  been  convicted 
of,  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  that  significantly  reflect 
on  the  recipient's  management,  honesty, 
or  financial  integrity. 

3.  Financial  management 
certification/preaward  accounting 
survey.  Successful  applicants  for  S-K 
funding,  at  the  discretion  of  the  NOAA 
Grants  Officer,  may  be  required  to  have 


their  financial  management  systems 
certified  by  an  independent  public 
accountant  as  being  in  compliance  with 
Federal  standards  specified  in  the 
applicable  OMB  Circulars  prior  to 
execution  of  the  award.  Any  first-time 
applicant  for  Federal  grant  funds  may  be 
subject  to  a  preaward  accounting  survey 
by  Commerce  prior  to  execution  of  the 
award. 

4.  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funcUng. 

5.  Delinquent  Federal  debts.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  or  to  its  subrecipients  who 
hiave  an  outstanding  delinquent  Federal 
debt  or  fine  until  either 

a.  The  delinquent  account  is  paid  in 
fiill. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce 
(Commerce)  are  made. 

6.  Buy  American.  Applicants  are 
hereby  notified  that  they  are  encouraged 
to  the  extent  feasible  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program. 

7.  Preaward  activities,  ff  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  Commerce  to 
cover  preaward  costs. 

8.  False  statements.  A  blse  statement 
on  the  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishmwit  by  a  hne  or 
imprisonment  (18  U.S.C.  1001). 

Qassification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
.  Prrarams." 

Ijois  document  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act.  "The 
collection  of  this  information  has  been 
^proved  by  OMB  under  control 
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number  0648-0135.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  f>enalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
currently  valid  OKfB  Control  Number. 

A  solicitation  for  applications  will 
also  appear  in  the  "Commerce  Business 
Daily." 

Dated:  April  23. 1997. 
Gary  C  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  97-10997  Filed  4-28-97;  8:45  am) 

■LUNQ  OOOC  3610-«2-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharlc 
AdminiatiBtion 

|LD.  042297A] 

Mid-Atlantic  Rahary  Management 
Council;  Maatinga 

AOBICV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


The  Mid- Atlantic  Fishery 
Management  Council  (Council)  and  its 
Sununer  Flounder  Industry  Advisory 
Subcommittee,  Large  Pelagic 
Committee,  Demersal  Species 
Committee,  and  Surfclam  and  Ocean 
Quahog  Committee,  with  Surfclam  and 
Ocean  Quahog  Industry  Advisory 
Subcommittee  will  hold  public 
meetings. 

DATES:  The  meetings  will  be  held  on 
May  12-15, 1997.  See  8UPPLBKNTARY 
MTOnMATKM  for  specific  dates  and 
times. 


I:  The  meetings  will  be  held  at 
the  Meadowlands  Hilton,  Two  Harmon 
Plaza,  Secaucus,  NJ  07094;  telephone: 
201-34»-6900. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FUirmER  MFOflMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLafCNTARY  INFORMATION:  On 
Monday.  May  12,  the  Summer  Flounder 
Industry  Advisory  Subcommittee  will 
meet  jointly  with  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
Summer  Flounder  Advisors  beginning 
at  1:00  p.m.  On  Tuesday,  May  13,  the 


Large  Pelagic  Committee  will  meet  fiom 
8:00  a.m.  until  10:00  a.m.  The  Council 
will  meet  as  a  Demersal  Species 
Committee  of  the  Whole  jointly  with  the 
ASMFC  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Management  Board 
beginning  at  10:00  a.m.  On  Wednesday, 
May  14,  the  Council  will  meet  from  8:00 
a.m.  until  noon.  The  Council  will  meet 
as  a  Surfclam  and  Ocean  Quahog 
Committee  of  the  Whole  from  1:00  p.m. 
until  5:00  p.m.  On  Thursday,  May  15, 
the  Council  will  meet  from  8:00  a.m. 
until  approximately  noon. 

The  purpose  of  the  meetings  is  to 
review  proposed  changes  to  federal 
regulations  on  large  pelagics,  discuss 
public  comments  on  and  possibly  adopt 
for  Secretarial  approval  Amendment  10 
to  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  and  Amendment  10  to 
the  Suriclam  and  Ocean  Quahog  Fishery 
Mailagement  Plans,  discuss  and 
possibly  adopt  a  control  date  for  the 
Atlantic  mackerel  fishery,  and  other 
fishery  management  matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  ate  subject  to  change  as  necessary; 
other  items  may  be  added.  The  meetings 
may  also  be  closed  at  any  time  to 
discuss  employment  or  other  internal 
administrative  matters. 

Special  Acconunodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
least  5  days  prior  to  the  meeting  dates. 

Dated:  April  23, 1997. 
Gary  C  Matlock.  PkJ)., 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-10958  Filed  4-28-97;  8:45  am] 
BILUNQ  CODE  3610^22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

ILD.  042297E] 

Pacific  Rahary  Managamant  Council; 
KUDNc  Maaimg 

AOaiCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fuhery 
Management  Council's  Conunittee  on 
Alternative  Groundfish  Management 
Strategies  will  hold  a  public  meeting. 


DATES:  The  meeting  will  be  held  on  May 
15, 1997,  beginning  at  8:00  a.m.  and 
may  go  into  the  evening  until  business 
for  the  day  is  completed. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Shilo  Inn  -  Portland  Airport.  11707 
NE.  Airport  way,  PorUand,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  PorUand.  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  D.  Six,  Executive  Director; 
telephone:  (503)  326-6352. 

SUPPt-EMENTARY  INFORMATION:  The 
committee  will  discuss  its  operating 
procedures,  meeting  schedule,  and 
alternative  management  approaches  for 
the  groundfish  fishery  off  the  West 
Coast.  This  is  not  a  forum  to  discuss 
management  of  the  fixed  gear  sablefish 
fishery. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  April  23. 1997. 
Geoi^ge  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-11035  Filed  4-28-97;  8:45  ami 
MUMO  OOOC  3B1»-«>-F 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

[LO.  042197D] 

Waatam  Pacific  Fiahary  Managamant 
Council;  Pul>lic  Maating 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Pelagic  Plan  Team. 

DATES:  The  meeting  will  be  held  on  May 
8-9, 1997,  from  8:30  a.m.  to  5:00  p.m., 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  Ilima  Room,  410 
Atkinson  Drive,  Honolulu,  HI; 
telephone:  (808)  955-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405.  Honolulu.  HI 
96813. 


FOR  FURTHER  INFORMATION  CONTACT: 
ICitty  M.  Simonds.  Executive  Director, 
telephone:  (808)  522-6220. 
SUPPLEMENTARY  INFORMATION:  The  plan 
team  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Progress  with  recommendations  on 
improvements  to  the  annual  report 
modules  and  1996  report  modules  from 
American  Samoa,  Guam,  Hawaii  and  the 
Northern  Mariana  Islands; 

2.  Review  Cross  Sean^ount  interaction 
issue; 

3.  Progress  report  on  bycatch  issues 
including  albatross,  turtles,  and  sharks; 

4.  Determination  of  Total  Allowable 
Level  of  Foreign  fishing; 

5.  Magnuson-Stevens  Act 
requirements  including  fishery 
management  plan  definitions  of 
bycatch,  fishing  sectors,  essential  fish 
habitat,  fishing  commimities  and 
overfishing;  and  6.  Other  business  as 
required. 

^wcial  Accomnsodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  23, 1997. 
Gai7  C  Matlock.  Ph.D.. 
Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-10956  FUed  4-28-97;  8:15  am) 
MUMO  COOE  SS10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

P.O.042197E] 

Waatam  Pacific  Fiahary  Managamant 
Council;  Put>lic  Maating 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Precious  Coral  Plan 
Team. 

DATES:  The  meeting  will  be  held  on  May 
13, 1997,  from  8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Honolulu  Laboratory,  2570  Dole 
Street,  Room  120,  Honolulu,  HI; 
telephone:  (808)  943-1221. 

CouxKil  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 


Bishop  St..  Suite  1405.  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPtXMENTARY  INFORMATION:  The  plan 
team  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Application  to  harvest  precious 
corals  including  the  industiy  proposal 
and  the  status  of  Federal  and  state 
permits; 

2.  Consider  amendments  to  the 
fishery  management  plan  to  include  a 
frame  woric  process  and  the  addition  of 
black  coral;  and 

3.  Other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  23, 1997. 
Gary  C  Matlock.  PIlD.. 

Director.  Office  (^Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-10957  Filed  4-28-97;  8:45  am] 

■aiMQ  COOE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 


[LD.0421«7q 

Waatam  Pacific  Fiahary  Managamant 
Council;  Pulilic  Maating 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil  (Coimcil)  will 
hold  a  meeting  of  its  Bottomfish  and 
Seamount  Groundfish  Plan  Team. 
DATES:  The  meeting  will  be  held  on  May 
14-15. 1997.  from  8:30  a.in.  to  5:00 
p.m.,  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ilikai  Hotel,  Yacht  Harbor  Tower, 
Room  262,  Ala  Moana  Blvd.,  Honolulu, 
til;  telephone:  (808)  949-3811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St,  Suite  1405,  Honolulu.  HI 
96813. 

TOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director; 
telephone:  808-522-8220. 


SUPPLBIENTARY  INFORMATION:  The  plan 
team  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Progress  with  recommendations  on 
improvements  to  the  annual  report 
modules  and  1996  report  modules  from 
American  Samoa,  Guam.  Hawaii  and  the 
Northern  Mariana  Islands; 

2.  Limited  entry  alternatives  for  the 
Mau  Zone  and  moratorium  on  new 
entry  for  the  Mau  Zone  in  the 
Northwestern  Hawaiian  Islands, 
including  report  from  task  force; 

3.  Status  of  Department  of  Land  and 
Natural  Resources  progress  with 
management  plan  for  overfished  Main 
Hawaiian  Island  (MHI)  onaga  and  ehu; 

4.  Draft  management  plan  for  MHI 
onaga  and  ehu  stocks  in  Federal  waters; 

5.  Magnuson-Stevens  Act 
requirements  including  fishery 
management  plan  definitions  and 
provisions; 

6.  Pending  expiration  of  seamount 
ground  fish  moratorium;  and 

7.  Other  business  as  required. 

^tedal  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fox),  at  least  5 
da3rs  prior  to  meeting  date. 

Dated:  April  23, 1997. 
Geotye  H.  Daicy, 

Acting  Director,  Office  ofSuatainabie 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-11034  Filed  4-2»-97;  8:45  am] 
MLUNQ  COW  3S1S-aS-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atrooapttarlc 
Adminiatration 

DEPARTMENT  OF  THE  INTERIOR 

U^  Fiah  and  Vlfildlifa  Sarviea 

PJ>.  04O297C] 

Marina  Mammals;  Sdantiflc  Raaaarch 
Parmit  No.  1032  (P6M) 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce;  and  U.S.  Fish  and  Wildlife 

Service. 

ACTION:  Issuance  of  permit 

SUMMARY:  Notice  is  hereby  given  tiiat  Dr. 
Michael  J.  Moore.  Research  Specialist, 
MS  33  Biology  Department,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
Massachusetts  02543,  has  been  issued  a 
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permit  to  take  marine  mammal 
specimens  for  the  purpose  of  scientific 
research. 

AOORESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(SEE  SUPPt^MENTARY  MFOfMATION). 

8UPP1.EMENTARY  INFORMATION:  On 
Decemtwr  26, 1996,  notice  was 
published  in  the  Federal  Register  (61 
FR  68050)  that  a  request  for  a  scientific 
research  permit  to  take  marine 
manuoals  had  been  submitted  by  the 
above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA,  16  U.S.C.  1531  etseq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  222.25),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.). 

Issuance  of  this  permit  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
foith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  hi  section  2  of  the  Act. 

Addresses:  Documents  may  be 
reviewed  in  the  following  locations: 
Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203  (703/358-2104); 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508/281- 
9250):  and  Regional  Administrator, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive,  St  Petersburg, 
FL  33702-2432  (813/570-5301). 

Dated:  April  18. 1997 

Abb  D.  Teriwitli. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

Dated:  April  18, 1997 
Margaret  Tiegar, 

Chief.  Branch  of  Permits.  Office  of 
Martagemertt  Authority,  U.S.  Fish  and 
Wildlife  Service. 
|FR  Doc.  97-10783  Filed  4-28-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  042ig7H] 

Marina  Mammals;  Permit  No.  968 
(P557D) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  968  submitted  by 
Scripps  Institution  of  Oceanography, 
Acoustic  Thermometry  of  Ocean 
Climate  Project,  Institute  for  Geophysics 
and  Planetary  Physics,  9500  Gilman 
Drive,  La  )olla,  California  92093-02252, 
has  been  granted. 

AOORESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  2091C  (301/713-2289);  and 

Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-4001). 
StM>f>t.EMDfTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  R^ulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16  U.S.C.  1151  etseq.). 

This  amendment  extends  the  permit 
to  allow  the  completion  of  the  entire  24 
month  Marine  Mammal  Research 
Program  (MMRP),  to  compensate  for 
delays  associated  with  the  start  of  the 
project  and  the  recant  cable  break.  The 
permit  is  valid  through  August  31, 1998, 
or  until  the  completion  of  the  originally 
planned  24  month  research  period, 
whichever  comes  first. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 


endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  April  18, 1997. 
Ana  D.  Terinuh  ChieC 

Permits  and  Documentation  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 
(FR  Doc.  97-10998  Filed  4-28-97;  8:45  am) 

BIUJNQ  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  a  Guaranteed  Access 
Level  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  In 
Guatemala 

April  24, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  May  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  statiis  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPlfMBiTARY  MFORMATION: 

Antfaority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854];  Uruguay  Round  Agreements 
Act 

On  the  request  of  the  Government  of 
Guatemala,  the  U.S.  Government  agreed 
to  increase  the  1997  Guaranteed  Access 
Level  for  Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmiule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  58038,  published  on 
November  12,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing,  but 


are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroyH-Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlw  Implementation  of  Textile 
Agreements 

April  24,  1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commiuioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4. 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  )anuary  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  May  1. 1997.  jrou  are  directed 
to  increase  the  Guaranteed  Access  Level  for 
Categories  347/348  to  2,000.000  dozen  <. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-11049  Filed  4-28-97;  8:45  am] 
BIUJNG  OOOE  3610-OR-F 


DEPARTMENT  OF  DEFENSE 

Nottca  and  Request  for  Comments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  die  Paperwork 
Reduction  Act  of  1995,  the  DoD 
aimounces  the  proposed  extension  of  a 
public  information  collection 
requirement  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


'  The  limit  has  not  t>e8n  adjusted  to  account  far 
any  imports  exported  after  December  31, 1996. 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  fcmns  of  information  technology. 
This  information  collection  requirement 
is  currentiy  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  September  30, 1997.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  September  30,  2000. 
DATES:  Consideration  will  be  ^ven  to  all 
comments  received  by  Jime  30, 1997. 
AOORESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Mr.  Michael 
Pelkey,  PDUSD  (AT&T)  DP.<DAR).  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Tele£ax 
(703)  602-0350.  Please  cite  OMB 
Control  Niunber  0704-0369  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Pelkey,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http://www.dtic.mil/ 
d&rs/. 

Paper  copies  may  be  obtained  from 
Mr.  Michael  Pelkey,  PDUSD  (A*T)  IM> 
PAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS) 
Subpart  227.71,  Rights  in  Technical 
Data,  Subpart  227.72,  Rights  in 
Computer  Software  and  Computer 
Software  Documentation,  and  associated 
DFARS  clauses  and  provisions  in 
DFARS  Subpart  252.2;  no  form  is  used 
for  this  information  collection;  OMB 
Number  0704-0369. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  and 
subcontractors  regarding  restrictions  on 
the  Government's  right  to  use  or 
disclose  technical  data  and  computer 
software.  The  information  is  used  to 
identify  and  protect  such  data  or 
computer  software  from  unauthorized 
release  or  disclosure;  to  facilitate  public 
use  of  technical  data  and  computer 
software  developed  at  Government 
expense;  and  to  enable  contracting 
officers  to  determine  whether  the 
Government  has  otherwise  paid  to 
obtain  rights  in  the  technical  data  or 
computer  software. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions,  and 
small  businesses  or  organizations. 

Annual  Burden  Hours:  5,566,939. 

Number  of  Responses:  10,560368. 


Responses  per  Respondent:  1. 

Average  Burden  per  Response:  32 

minutes. 

Frequency:  On  occasion. 
SUPPLEMBITARY  information: 
Summary  of  Infonnation  CoUeciion 

Tide  10,  U.S.C.  Chapter  137  requires 
that  the  Department  of  Defense 
recognize  and  protect  contractor  rights 
in  technical  data  and  computer  software 
developed  with  private  fiinds.  The 
clauses  at  DFARS  252.227-7013, 
252.227-7014,  252.227-7017,  and 
252.227-7018  require  identification  and 
marking  of  such  data  or  software  to 
specify  the  Government's  rights  therein 
and  to  prevent  its  unauthorized 
disclosure  or  release. 

DFARS  252.227-7013  and  252.227- 
7018  require  that,  prior  to  receiving 
Government-furnished  technical  data  in 
which  the  Government  does  not  have 
imlimited  rights,  the  recipient  of  such 
data  execute  a  "Use  and  Disclosure 
Agreement.  "  DFARS  252.227-7014 
contains  a  similar  requirement  regarding 
release  of  computer  software. 

DFARS  252.227-7036  reqtiires 
contractors  to  fiimish  written  assurance, 
at  the  time  technical  data  is  delivered  or 
made  available  imder  the  terms  of  a 
contract,  that  the  technical  data  is 
complete  and  accurate  and  satisfies  the 
applicable  contract  requirement. 

DFARS  252.227-7019  and  252.227- 
7037  require  contractors  and 
subcontractors  to  maintain  adequate 
records  to  justify  any  asserted 
restrictions  on  the  Government's  rights 
to  use  or  release  technical  data  or 
computer  software,  and  to  be  prepared 
to  furnish  a  justification  of  the  asserted 
restrictions  upon  Government  challenge 
thereof. 

DFARS  252.227-7025  requires 
contractors  and  subcontractors  at  any 
tier  to  obtain  data  a  "Use  and  Disclosure 
Agreement"  from  any  subcontractor  or 
supplier  prior  to  releasing  or  disclosing 
to  such  persons  any  Govemmtot- 
fiimished  information  marked  Mdth  a 
restrictive  legend. 

DFARS  252.227-7028  requires 
ofierors  to  identify  any  technical  data  or 
computer  software  that  the  offeror  has 
previously  delivered,  or  is  oliligated  to 
deliver,  imder  any  Federal  agency 
contract 

MidkBla  P.  PBterMHi. 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  97-11038  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  tlw  Secretflry 

Submission  for  0MB  Rwtour; 
CofiMMfM  Rsqusst 

ACTION:  Notice. 

The  Department  of  Defanae  has 
submitted  to  OMB  Cor  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworit  Redaction  Act  (44  U.S.C 
Chapter  35). 

Title  and  Associated  Form*:  Request 
for  Armed  Forces  Participation  in  Public 
Events  (Non-Aviation)  and  Request  for 
Military  Aerial  Support.  DD  Forms 
2535.  2536,  OMB  Number  07O4r-O29O. 

Type  of  Request:  Revision. 

Number  of  Respondents:  43,000. 

Responses  per  Respondent:  1. 

Annua/  Responses:  43.000. 

Average  Burden  per  Response:  8 
minutes. 

Annual  Burden  House:  5.500. 

Needs  and  Uses:  Department  of 
Defense  installation  and  command 
public  afEairs  ofBces  Mrill  use  the 
information  collected  from  event 
sponsors  in  the  civilian  domain  to 
evaliiate  public  afEdrs  requests  for 
military  support  Respondents  are 
representatives  of  non-Federal 
govenunents.  community  groups,  non- 
profit organizations,  and  civic 
associations.  The  community  relations 
staff  will  compare  the  information 
against  DoD  standards  to  determine  if 
Armed  Forces  participation  is 
authorized  and  then  determine  if  assets 
are  available.  The  information  is 
necessary  for  the  tasked  unit  to  arrive  at 
the  proper  location  at  the  requested  time 
with  the  requested  support 

Affected  Public:  hidividuals  or 
Households:  Business  or  Other  For- 
Profit;  Not-For-Profit  Institutions;  State. 
Local,  or.  Tribal  Government. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 


Dated:  April  23. 1997. 
Patrida  L.  Toppiasit 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-10991  Filed  4-28-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Dspsftmsnt  of  ths  Air  Fofcs 

Accspfncs  ol  Qroup  Application 
Undsr  P.I.  96-202  and  OoOD  100a20; 


Who  WtarshrAetivs  Ocsangolng 
Ssrvtcs  During  ihs  Porlod  of  August 
15, 1945  to  OscsmlMr  »1. 1948" 

Under  the  {wovisions  of  Section  401. 
Public  Law  95-202  and  DoD  Directive 
1000.20.  the  Department  of  Defense 
CivilianyMilitaiy  Service  Review  Bottd 
has  accepted  an  application  for 
reconsideration  on  behalf  of  the  group 
known  as:  "American  Merchant  Marine 
Mariners  Who  Were  in  Active 
Oceangoing  Service  during  the  Period  of 
August  15. 1945.  to  December  31. 
1946."  Persons  with  information  or 
dociimentadon  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
military  service  to  die  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DoD  Qvilian/Military  Service  Review 
Board.  Secretary  of  the  Air  Force 
Personnel  Council.  1535  Command  Dr.. 
EE-Wing.  3rd  Floor.,  Andrews  Air  Force 
Base,  MD  20762-7002.  Copies  of 
doomients  or  other  materials  submitted 
cannot  be  returned.  For  further 
information,  contact  Mr.  Johnson  at  the 
same  address. 
Ceraljii  A.  Lnosfoni. 
Air  Force  Federal  Register  Liaison  Officer.  ■ 
(FR  Doc  97-11046  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 


EnvlronnMnlal 
Spscific  Advisory 
Silo 


itStts- 
Monticsllo 


AGENCY:  Department  of  Energy. 
ACTION:' Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board. 

Committee  Meeting:  Environmental 
Management  Site-Specific  Advisory 
Board.  Monticello  Site; 


Date  and  Time:  Tuesday.  June  17, 
1997,  7:00  p.m.-9:00  p.m.; 

Address:  San  Juan  Coimty 
Courthoiise.  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello. 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affeurs  Specialist. 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567.  Grand 
Junction.  CO  81502  (303)  248-7727. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on  Millsite 
remediation;  reports  from 
subcommittees  on  local  training  and 
hiring,  health  and  safety,  and  future 
land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  die  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentetion  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
feshion  that  will  bcilitate  the  orderiy 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  .Avenue. 
SW.,  Washington,  DC  20585  between  9 
am  and  4  pm,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Audrey  Berry, 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567.  Grand 
Jimction.  CO  81502.  or  by  calling  her  at 
(303)  248-7727. 

Issued  at  Washington.  DC  on  April  24. 
1997. 

SaclMl  M.  Samnal. 

Acting  Deputy  AdviaorjcCommittae 
Management  Officer. 

(FR  Doc.  97-11050  Filed  4-28-97;  8:45  am] 
BNJJNQ  cooc  a4eo-«i-p 


DEPARTMENT  OF  ENERGY 

Environmontal  Managomont  Sit»- 
Spactfic  Advisory  BMrd,  Famald 

agency:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piu^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stet.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald. 

DATES:  Saturday,  May  10, 1997—8:30 
a.m.-12:30  p.m.  (public  comment 
session — 10:00  p.m.-10:15  p.m.) 
ADDRESSES:  The  Alpha  Building,  10967 
Hamilton  Cleves  Highway,  Harrison. 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  P.O.  Box  544,  Ross. 
Ohio  45061,  or  call  the  Femald  Citizens 
Task  Force  office  (513)  648-6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  E)OE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
Femald  site. 

Tentative  Agenda 

8:30  a.m.— Call  to  Order 

8:30-8:45 — Chair's  Remarks  and  New 

Business 
8:45-9:00 — Update  on  Silos 
9:00-10:15— Budget  and  Schedule   ' 

Issues 
10:15-10:30— Break 
10:30-12:30— Tour  of  Site  Remediation 

Areas 
12:30-1:30 — Working  Lunch  to  Review 

Site  Activities 
1:30  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  May  10,  1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  stetements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official,  Gary  Stegner,  Public  Affairs 
Officer,  Ohio  Field  Office,  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments.  This  notice  being 
published  less  than  15  days  before  the 
date  due  to  programmatic  issues  that 
needed  to  be  resolved. 


Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  John  S. 
Applegate.  Chair,  the  Femald  Citizens 
Task  Force,  P.O.  Box  544,  Ross,  Ohio 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  April  23, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-11051  Filed  4-28-97;  8:45  am] 
BIUJNG  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Managamant  Site- 
Specific  Advisory  Board,  Rocky  Rats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Rocky  Flats. 

DATES:  Thursday,  May  1, 1997,  6:00 
p.m.-9:30  p.m. 

ADDRESSES:  Westminster  Qty  Hall 
(Lower-level  Multi-purpose  Room), 
4800  West  92nd  Avenue.  Westminster. 
CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats.  9035  North 
Wadsworth  Parkway,  Suite  2250. 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

(1)  The  Board  will  have  a  presentation 
of  preliminary  findings  from  a  technical 
contractor  it  hired  to  perform  a  critical 
analysis  of  the  environmental 
monitoring  program  at  and  around 
Rocky  Flats. 

(2)  Board  members  will  consider 
approval  of  recommendations  on  several 


issues,  including  radioactive  waste 
transportation,  the  National  Conversion 
Pilot  Project,  and  an  assessment  of  the 
new  performance-based  management 
contract  in  use  at  the  site. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Ken  Korkia  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitete  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  miiyiTniiin  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250.  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  nimiber  listed  above. 

Issued  at  Washington,  DC  on  April  23, 
1997. 

Radiel  M.  Samuel, 

A  cling  Depu  ty  A  dvisory  Committee 
Management  Officer. 

(FR  Doc.  97-11052  Filed  4-28-97;  8:45  am] 
BIUJNG  COOE  •4S0-O1-P-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Beard,  Savannah 
River 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 
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SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Savaimah  River  Site. 

DATES  AND  TIMES: 

Monday,  May  12.  1997:  2:00  p.m.-4:00 

p.m.  (Forum  Plaiming/Outreach) 
4:30  p.m.  (Executive  Committee 

Meeting) 
6:30  p.m.-7:00  p.m.  (Public  Comment 

Session) 
7:00  p.m.-9:00  p.m.  (Subcommittee 

Meetings) 
Tuesday,  May  13, 1997:  8:30  a.m.-4:00 

p.m. 
ADDRESSES:  Monday,  May  12, 1997: 
Marriott  Riverfront  Hotel,  100  General 
Mcintosh  Boulevard,  Savannah, 
Georgia. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Gem  Flemming,  Public  Accountability 
Specialist.  Environmental  Restoration 
and  Solid  Waste  Division.  E)epartment 
of  Energy  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken,  SC  29802, 
(803) 725-5374. 

SUPPLBCNTART  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

TentatiTV  Agenda 

Monday,  May  12,  1997 

2:00  p.m.  Forum  planning/outreadi 
4:30  p.m.  Executive  committee  meeting 
6:30  p.m.  Public  comment  session  (5- 

minute  rule) 
7:00  p.m.  Subcommittee  meetings 

Tuesday,  May  13, 1997 

8:30  a.m.  Approval  of  minutes,  agency 
updates  (-15  minutes);  Public 
comment  session  (5-minute  rule)  (~ 
30  minutes);  Environmental 
restoration  and  waste  management 
subcomittee  report  (-  VA  hours): 
Nuclear  materials  management 
subcommittee  report  (-  1  hour) 

12:00  p.m.  Lunch 

1:00  p.m.  Solid  Waste  Program 
Overview  (-  30  minutes):  Risk 
management  &  future  use 
subcommittee  report  (-  30  minutes); 
Budget  subcommittee  report  (-  15 
minutes);  Administrative 
subcommittee  report  (-15 
minutes) — Includes  potential  by- 
laws ammendment;  Spent  fuel 
forum  update  (-  10  minutes); 


Outreach  subcommittee  report  (-  10 
minutes);  National  Dialogue/SSAB 
Chair  Meeting  discussion  (-  10 
minutes);  November  meeting 
change  discussion 
4:00  p.m.  Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  May  12,  1997. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Gerri  Flemming's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  meeting  date  due  to  progranunatic 
issues  that  had  to  be  resolved. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Gerri  Flemming. 
Department  of  Energy  Savannah  River 
Opnerations  Office.  P.O.  Box  A,  Aiken, 
SC  29802,  or  by  calling  her  at  (803)  725- 
5374. 

Issued  at  Washington.  DC  on  April  24, 
1997. 

Rachel  M.  Samnel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(PR  Doc  97-11053  Filed  4-28-97;  8:45  am] 
■LUNQ  CODE  MS0-01-# 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy,  National  Coal 
Council  Coal  Policy  Committee;  Notice 
of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  <rf  the  folloMfing'meetlng:   ' 


Name:  Coal  Policy  Committee  of  the 
National  Coal  CounciL 

Date  and  Time:  Thursday,  May  15, 1997  at 
1:30  pm. 

Place:  Old  Town  Holiday  Inn  Select.  480 
King  Street.  Alexandria.  VA  22314. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washington,  DC  20585.  Telephone: 
202/586-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  General  discussion 
on  major  issues  and  potential  areas  for  study. 

Tentative  Agenda 

— Opening  remarks  by  Steven  Leer. 
Chairman  of  the  Coal  Policy  Committee. 

— Approve  agenda. 

— Remarks  by  Department  of  Energy 
representative  (The  Honorable  Patricia  Fry 
Godley.  Assistant  Secretary  for  Fossil  Energy 
(invited). 

— General  discussion  of  major  issues  and 
potential  areas  for  study. 

— Discussion  of  any  other  business  to  be 
properly  brought  before  the  Committee. 

— Public  comment — 10-minute  rule. 

— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the 
Committee  is  empowrered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be    ^ 
made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  Room 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SW,  Washington.  DC, 
between  9  am  and  4  pm,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.,  on  April  24. 
1997. 

Rachel  M.  Samuel. 

Acting  Deputy  Committee,  Management 
Advisory  Officer. 
(FR  Doc.  97-11054  Filed  4-28-97;  8:45  am) 

BHXMQ  CODE  e46e-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  CP97-343-0001 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Application 

April  23. 1997. 

Take  notice  that  on  April  15, 1997, 
Alabama-Tennessee  Natural  Has  -^  ■ 


Company  (A-T).  3230  Second  Street, 
Muscle  Shoals,  Alabama  35661,  filed  an 
application  in  Docket  No.  CP97-343- 
000  for  a  certificate  of  public 
convenience  and  necessity,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  to 
construct  and  operate  compression 
facilities  to  permit  A-T  to  transport  up 
to  8,310  Mcf  of  natural  gas  per  day  on 
a  firm  basis  for  Huntsville  Utilities  Gas 
System,  City  of  Huntsville,  Alabama 
(Huntsville).  City  of  Decatiir.  Alabama 
(Decatur)  and  Marshall  Coimty  Gas 
District  (Marshall  County),  and  for 
pregranted  abandomnent  of  those 
facilities  upon  expiration  of  the 
underlying  contracts,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

A-T  proposes  to  increase 
transportation  volumes  for  Himtsville 
by  2,442  Mcf  per  day  and  for  Decatur  by 
1,868  Mcf  per  day  and  initiate  a  firm 
transportation  service  for  Marshall 
County  for  4,000  Mcf  per  day.  A-T 
proposes  to  provide  the  services  on 
November  1, 1997,  for  a  term  of  five 
years  or  such  longer  periods  as  may  be 
requested  by  the  shippers  and 
determined  to  be  appropriate  and  lawful 
under  applicable  federal  and  state  laws. 

A-T  indicates  that,  to  provide  the 
proposed  services,  it  would  construct 
and  operate  additional  compressors  at 
its  Sheffield  and  Decatur  Compressor 
Stations.  A-T  estimates  a  related 
construction  cost  of  $1 ,806,748  for  the 
two  compressors  and  related  facilities 
such  as  su  ction  and  discharge  piping, 
blow  down  systems,  fuel  gas  systems 
and  buildings,  which  would  be  financed 
with  funds  on  hand,  funds  generated 
internally,  and  borrowings  under 
revolving  credit  agreements.  A-T 
proposes  to  charge  Part  284  rates. 

A-T  states  that  its  proposed  services 
and  Cacilities  were  identified  as  the 
environmentally  preferable  alternative 
to  the  North  Alabama  Pipeline  Project 
proposed  by  Southern  Natural  Gas 
Company  in  the  Draft  Environmental 
Statement  recently  issued  in  Docket  No. 
CP-96-1 53-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  5, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rides 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10)  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Nattiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
jEUed  within  the  time  required  herein,  if 
the  Conmiission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
uxmessary  for  A-T  to  appear  or  be 
represented  at  the  hearing. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  97-10939  Filed  4-28-97;  8:45  am] 

MUJNQ  COOE  6717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podwl  NOS.  RP97-33a-000  A  RP97-126- 
000  (Not  Consolidated)] 

Connecticut  Natural  Gas  Company, 
Yankee  Gas  Services  Company,  and 
The  Southern  Connectictit  Gas 
Company  V.  Iroquois  Gas 
Transmission  System,  LP.  and 
Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Complaint  and  Motion 
To  Consolidate 

April  23. 1997. 

Take  notice  that  on  April  16. 1997, 
Connecticut  Natiual  Gas  Company. 
Yankee  Gas  Services  Company,  and  The 
Southern  Connecticut  Gas  Company 
(Connecticut  Customers)  tenderod  for 
filing  a  complaint  against  Iroquois  Gas 
Transmission  System,  L.P.  (Iroquois), 
and  a  motion  to  consolidate  the 
complaint  with  Iroquois  pending  rate 
proceeding  in  Docket  No.  RP97-126- 
000. 

Connecticut  Customers  argue  that 
Iroquois  improperly  retained  for  itself 
the  revenues  from  five  transportation 
contracts  which  should  have  been 
shared  with  firm  customers  through 


Iroquois'  revenue  sharing  mechanism, 
and  the  Coimecticut  Customers  seek 
relief  in  the  form  of  an  order  directing 
Iroquois  to  share  the  revenues. 

Connecticut  Customers  also  argue  that 
Iroquois  improperly  excluded  five 
transportation  contracts  which 
produced  a  total  of  $2.8  million  in 
revenues  from  the  revenue  sharing 
mechanism  set  forth  in  Section  4.2(g)  of 
its  FERC  Gas  Tariff;  under  the  90/10/ 
Intemiptible  Transportation  Service 
(ITSl/Short-Term  Firm  Transportation 
Service  (STF)  sharing  mechanism,  S2.5 
million  of  this  amount  should  have  been 
credited  to  Rate  Schedule  (RTS) 
customers.  Connecticut  Customers 
states  that  the  contracts  fall  into  two 
basic  categories:  (1)  Backhaul  contracts 
that  were  characterized  as  "firm"  but 
that  were  used  exclusively  as 
"secondary  point  firm"  forward  haul 
contracts  and  should  have  been 
classified  as  ITS;  and  (2)  STF  contract 
that  was  "amended"  in  order  to  avoid 
the  RP94-72  settlement  definition  of 
"SFT". 

Connecticut  Customers  states  that- 
copies  of  the  filing  have  been  served 
upon  the  persons  named  on  the 
restricted  service  list  compiled  in 
Docket  No.  RP97-126-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  and  motion 
should  file  a  motion  to  intervene  or  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rides  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  16. 1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  May  16. 1997. 
Lois  D.  Cashell, 
Secretoiy. 

[FR  Doc.  97-10931  Filed  4-28-97;  8:45  ami 
MUJNG  COOE  tn7-p1-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  Na  CP97-344-000] 

KN  Interstate  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  AuttKMlzation 

April  23.  1997. 

Take  notice  that  on  April  16, 1997. 
KN  Interstate  Gas  Transmission 
Company  (KN  Interstate).  370  Van 
Gordon  Street.  P.O.  Box  281304. 
Lakewood,  Colorado  80228-8304,  filed 
in  Docket  No.  CP97-344-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  install  and  operate 
eighteen  new  delivery  taps  and 
appurtenant  Eacilities  located  on  their 
main  transmission  system  in  Colorado, 
Kansas,  and  Nebraska,  under  KN 
Interstate's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000  and  CP83- 
140-001,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

KN  Interstate  proposes  to  install  and 
operate  eighteen  new  delivery  taps 
located  in  Logan  and  Yuma  Counties. 
Colorado;  Scott  County.  Kansas;  and 
Adams,  Boone,  Cheyenne,  Clay,  Dawes, 
Franklin,  Gosper,  Hall,  Holt,  Howard. 
Kearney,  and  Phelps.  Counties. 
Nebraska.  KN  Interstate  declares 
seventeen  of  these  taps  will  be  added  as 
delivery  points  under  an  existing 
transportation  agreement  between  KN 
Interstate  and  KN  Energy.  Inc.  (KN)  and 
one  of  these  taps  will  be  added  as  a 
delivery  point  under  an  existing 
transportation  agreement  between  KN 
Interstate  and  Public  Service  Company 
of  Colorado  (Public  Service). 

KN  Interstate  asserts  these  proposed 
delivery  points  will  be  used  by  KN  and 
Public  Service  to  facilitate  the  delivery 
of  natural  gas  to  direct  retail  customers. 
KN  Interstate  states  the  estimated  total 
cost  of  the  eighteen  proposed  delivery 
points  to  be  $125,720. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  die  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-10938  Filed  4-28-97;  8:45  am| 
MLUNQ  OOOE  aTlT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiat  No.  CP97-3S2-O00I 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

April  23, 1997. 

Take  notice  that  on  April  17, 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP97-352-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  dual  6-inch  meter  station 
at  an  existing  12-inch  tap  to  provide 
natural  gas  service  to  Mobil  Oil 
Corporation's  Chalmette  Refinery 
(Mobil),  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  install  the 
new  tap  on  its  existing  lateral  line, 
designated  as  TPL  287.  in  St.  Bernard 
Pariah,  Louisiana.  The  installation  costs 
are  estimated  at  $135,000.  Mobil 
estimates  its  peak  day  and  average  day 
volimies  to  be  18,648  MMBtu  and 
12,432  MMBtu,  respectively.  All 
construction  activities  will  be  within 
Koch  Gateway's  existing  right-of-way 
and  fenced-in  station  yard.  Mobil  wUl 
construct  approximately  2,100  feet  of  4- 
inch,  40  feet  of  8-inch  and  250  feet  of 
10-inch  pipeline  to  connect  the 
proposed  meter  tubes  to  its  facility. 

Koch  Gateway  states  that  the  new 
installation  of  facilities  is  not  prohibited 
by  its  existing  tariff  and  that  it  has 
sufficient  capacity  to  accomplish 
deliveries  without  detriment  or 
disadvantage  to  its  other  existing 
customers.  Koch  Gateway  also  states 
that  this  proposed  service  will  not  have 
an  effect  on  its  peak  day  and  annual 


deliveries  and  the  total  volumes 
delivered  will  not  exceed  total  volumes 
authorized  prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-10936  Filed  4-2»-97;  8:45  am] 

BHJJNO  OOOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Fedeial  Energy  Regulatory 
Commission 

[Docket  No.  RP97-a01-004] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  23.  1997. 

Take  notice  that  on  April  21. 1997. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  in  Appendix  A  to  its  filing,  to  be 
effective  April  1. 1997. 

National  Fuel  states  that  the  ptirpose 
of  this  filing  is  to  correct  certain 
duplication  and  gaps  in  its  tariff 
resulting  from  its  Order  No.  587— GISB 
filing  and  its  companion  Section  4  filing 
in  this  proceeding. 

National  Fuel  also  proposes  to 
withdraw  the  following  effective  tariff, 
sheets: 

First  Revised  Sheet  No.  132 

Original  Sheet  No.  132A  (issued  Febniaiy  28, 

1997) 
First  Rev.  Second  Revised  Sheet  No.  133 
First  Rev.  Substitute  Second  Revised  Sheet 

No.  133  A 

National  Fuel  states  that  the 
withdrawal  of  these  sheets  has  no  effect 
on  its  proposed  changes  submitted  in 
Docket  No.  RP96-201. 

National  states  that  it  is  serving  copies 
of  the  filing  with  its  firm  customers  and 


interested  state  commissions.  Copies  are 
also  being  served  on  all  intemiptible 
customers  as  of  the  date  of  the  filing. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rtiles  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-10933  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-320-000I 

Joint  Parties  v.  Northwest  Pipeline 
Corporation;  Notice  of  Complaint 

April  23. 1997. 

On  March  20, 1997,  in  Docket  No. 
RP97-294-000,  Northwest  Pipeline 
Corporation  (Northwest)  tendered  for 
filing  a  tariff  sheet  proposing  a  two-year 
extension  of  the  operational  flow  order 
provisions  in  Section  14.15  of  the 
General  Terms  and  Conditions  of 
Northwest's  tariff.  On  April  1, 1997. 
Northwest  Natural  Gas  Company, 
Washington  Natural  Gas  Company,  and 
Cascade  Natiual  Gas  Corporation  filed  a 
joint  protest  (Joint  Parties). 

On  April  16, 1997,  the  Commission 
issued  an  order  in  Docket  No.  RP97- 
294-000,'  finding,  among  other  things, 
that  Joint  Parties'  protest  was 
tantaraoimt  to  a  complaint.  Accordingly, 
the  Joint  Parties'  protest  is  being 
redocketed  as  a  complaint  so  that  the 
allegations  surrounding  Northwest's 
past  actions  can  be  fully  examined. 

The  complaint  raises  a  number  of 
questions  including:  (1)  What  is 
Northwest's  design  day  capacity  for 
deliveries  to  the  south  end  of  its  sjrstem; 
(2)  what  was  the  cau8e(s)  of  the 
operational  problems  lasting  from 
March  1996  thru  September  1996;  (3) 
should  Northwest  utilize  its  general 
tariff  OFO  Mechanism  to  provide 
additional  short-term  services;  if  yes. 


<  79  FERC  161.029  (1997). 


then  under  what  conditions;  (4)  was 
Northwest  remiss  in  its  analysis 
assessing  its  ability  to  provide  the 
144,000  Dth/d  of  short-term  firm 
services;  (5)  were  Pacific  Northwest 
customers  harmed  by  Northwest's 
actions,  and,  if  so,  then  how  should  that 
harm  be  addressed  by  the  Commission; 
and  (6)  should  the  Commission  alter  the 
conditions  under  which  Northwest  can 
issue  a  general  tariff  OFO? 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  22, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€x:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  May  22, 1997. 
LoisD.Cadwll. 
Secretary. 

(FR  Doc.  97-10932  Piled  4-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP93-151-02S] 

Tennosaae  Gas  Pipellna  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  23, 1997. 

Take  notice  that  on  April  22, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  sheets  to 
become  efiiective  May  1, 1997: 

Substitute  Fourteenth  Revised  Sheet  No.  20 
Seventeenth  Revised  Sheet  No.  21 A 
Twenty-Second  Revised  Sheet  No.  22 
Seventeenth  Revised  Sheet  No.  22A 
Substitute  Thirteenth  Revised  Sheet  No.  23 
Substitute  Eighth  Revised  Sheet  No.  23B 
Nineteenth  Revised  Sheet  No.  24 
Fourteenth  Revised  Sheet  No.  25 
Substitute  Fourteenth  Revised  Sheet  No.  268 
Third  Revised  Sheet  No.  209A 
Second  Revised  Sheet  No.  2098 
Second  Substitute  First  Revised  Sheet  No. 

323 
Substitute  Second  Revised  Sheet  No.  324 
Original  Sheet  No.  324A 


Third  Revised  Sheet  No.  393 
Substitute  Original  Sheet  No.  412 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  implement  surcharges, 
cost  components,  and  changes  to  its 
tariff  consistent  with  the  terms  and 
conditions  of  the  Commission-approved 
February  28, 1997  Stipulation  and 
Agreement  (Stipulation)  between 
Tennessee  and  its  customers.  The 
Stipulation  represents  a  final  resolution 
of  restructiuing  costs  associated  with 
the  termination  of  Teimessee's  former 
bundled  merchant  service.  In  the  event 
that  the  Commission  accepts  this  filing, 
Tennessee  requests  that  its  GSR  filing 
made  on  March  31, 1997,  in  Docket  No. 
RP97-303,  be  deemed  withdrawn. 
Alternatively,  in  the  event  that 
Tennessee's  request  is  not  granted, 
Tennessee  requests  that  the  Commission 
proceed  with  its  evaluation  of 
Tennessee's  March  31, 1997  GSR  filing 
in  Docket  No.  RP97-303.  Following 
such  Commission  action  on  Docket  No. 
RP97-303,  Tumessee  requests  that  the 
above-referenced  tariff  sheets  be 
accepted  for  implementation  effective 
no  later  than  June  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  tvith  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC. 
20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  April  28. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  with  the 
Commission  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  97-10983  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  GT97-20-OOOI 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed    * 
Changes  in  FERC  Gas  Tariff 

April  23, 1997. 

Take  notice  that  on  April  18, 1997. 
Transcontinental  Gas  Pipe  Line 
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Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  become  efiiective  May  18, 1997. 

Transco  states  that  the  purpose  of  the 
instant  fling  is  to  update  certain 
Delivery  Point  Entitlement  (DPE)  tariff 
sheets  in  accordance  with  the 
provisions  of  Section  19  of  the  General 
Terms  and  Conditions  of  Transco's 
Third  Revised  Volume  No.  1  Tariff. 
Specifically,  such  tariff  sheets  have  been 
revised  to  include  changes  associated 
with  (1)  completed  incremental  capacity 
expansions,  (2)  the  conversion  from 
Section  7(c)  to  Part  284  service  for 
certain  shippers,  and  (3)  miscellaneous 
corrections  or  name  changes. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Caahell. 
Secretaiy. 
(FR  Doc.  97-10935  Filed  4-28-97;  8:45  am] 

MUJNQ  COOC  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conmtission 

P>oclwt  Na  CP97-349-000I 

Transvveetem  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

April  23, 1997. 

Take  notice  that  on  April  17, 1997, 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP97-349-000,  a 
request  pursuant  to  Sections  157.205. 
and  157.212  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
(N.A.)  (18  CFR  157.205.  and  157.212)  for 
authorization  to  operate  the  existing 
facilities  in  Hansford  County,  Texas,  as 
a  delivery  point  to  acconunodate 
interruptible  natxiral  gas  deliveries  for 
shippers(s)  to  West  Texas  Gas,  Inc. 
(WTG)  imder  Transwestem's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
N.A.,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Transwestem  states  that  service  will 
be  provided  for  shipper(s)  on  behalf  of 
WTG  pursuant  to  ctirrently  effective 
throughput  service  agreement(s). 
Transwestem  asserts  that  WTG  has 
requested  the  proposed  delivery  point  to 
serve  commercial  and  residential 
customers  in  Hansford  Coimty,  Texas. 

Transwestem  asserts  that  the 
proposed  volumes  to  be  delivered  for 
WTG  at  the  Hansford  County  Delivery 
are  1 ,000  MMBtu  on  a  peak  day  and 
365,000  MMBtu  on  an  annual  basis. 
Since  Transwestem  is  proposing  to 
utilize  existing  facilities,  no 
construction  activity  or  associated  costs 
is  required. 

Any  person  or  the  Conmiission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest, 

U  a  protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cailnil, 
Secretary. 
[FR  Doc.  97-10937  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  No.  ER97-1417-000.  el  al.] 

Transcanada  Energy  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  23. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcanada  Enei:gy  Ltd. 

[Docket  No.  ER97-141 7-000) 

Take  notice  that  on  March  17, 1997, 
Transcanada  Energy  Ltd.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  May  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-1824-0001 

Take  notice  that  on  April  11, 1997, 
New  York  State  Electric  &  Gas 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Illinoia  Public  Service 
Company 

(Docket  No.  ER97-2339-000] 

Take  notice  that  on  March  31, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  a  service  agreement, 
dated  Maich  24, 1997,  establishing 
Wisconsin  Public  Power  Inc.  as  a 
customer  under  the  terms  of  CIPS'  Open 
Access  Transmission  Tariff. 

CIPS  requests  an  effective  date  of 
March  24, 1997  for  the  service 
agreement.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Wisconsin  Public  Power 
Inc.  and  the  Illinois  Conmierce 
Commission. 

Comment  date:  May  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Power  and  Ligkt  Company 

(Docket  No.  ER97-234&-000) 

Take  notice  that  on  March  31, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
firm  Point-to-Point  Transmission 
Service  establishing  Southern  Energy 
Trading  and  MarluHdng,  Inc.  as  a  point- 


to-point  transmission  customer  under 
the  terms  of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
March  6, 1997,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  6, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  EdisoD  Company;  Pennsyhrania 
Powrer  CmnpaDy 

(Docket  No.  ER97-23  78-000] 

Take  notice  that  on  April  1, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  and  Ohio 
Edison  Company  pursuant  to  Ohio 
Edison's  Open  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  May  7, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-2386-0001 

Take  notice  that  on  April  2, 1997, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point  to  Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  Atlantic  City 
Electric  Company.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  Stete  Electaric  k  Gas 
Corporation 

(Docket  No.  ER97-238»-000] 

Take  notice  that  on  April  2. 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  filed  a  Service 
Agreement  between  NYSEG  and  Central 
Maine  Power  Corporation  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEG 
open  access  transmission  tariff  filed  and 
effective  on  January  29, 1997  with 
revised  sheets  effective  on  February  7, 


1997,  in  Docket  No.  OA96-195-000  and 
ER96-2438-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
April  2, 1997  for  the  Central  Maine 
Power  Corporation  Service  Agreement 
NYSEG  has  served  copies  of  die  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  May  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Conpany 

[Docket  No.  ER9 7-2461-000] 

Take  notice  that  on  April  8, 1997. 
Kansas  Qty  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  3, 1997, 
between  KCPL  and  Union  Electric 
Company  (UE).  KCPL  proposes  an 
effective  date  of  March  10, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Qtizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER97-2463-000] 

Take  notice  that  on  April  8, 1997, 
Fitchburg  Gas  and  Electric  Light 
Company  (FG&E)  tendered  for  filing 
pursuant  to  Rules  205  and  207,  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  maricet-based  rate  schedule 
to  be  effective  June  1, 1997. 

In  transactions  where  FG&E  will  sell 
electric  energy  and/or  power  at 
wholesale,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  FG&E  asserts  that  it 
may  engage  in  electric  power  and 
energy  transactions  as  a  mariceter  and  a 
broker. 

FG&E  indicates  it  has  served  a  copy 
of  this  filing  on  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  7. 1997,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ERg7-2465-000] 

Take  notice  that  on  April  8, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
March  27, 1997  with  New  York  Power 
Authority  (NYPA)  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Service  Agreement  adds  NYPA  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NYPA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

CojTunent  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Miriiawk  Fewer 
Corporation 

(Docket  No.  ER97-2507-000) 

.  Takenotice  that  on  April  11, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Ohio 
Edison  Company.  This  Transmission 
Service  Agreement  specifies  that  Ohio 
Edison  Company  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  virith  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Ohio 
Edison  Company  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  Ohio  Edison  Company  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effiactive  date  of 
April  3, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Ohio  Edison  Company. 

Comment  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ohio  Ediaon  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER97-2508-O00] 

Take  notice  that  on  April  11. 1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Southern 
Company  Services.  Inc.  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act 
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Comment  date:  May  7. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Tuca«Mi  Electric  Power  Compwiy 

[Docket  No.  ER97-2509-O0O] 

Take  notice  that  on  April  11. 1997, 
Tucson  Electric  Power  Company  (TEP). 
tendered  for  filing  two  (2)  service 
agreements  for  non-firm  point-to-point 
transmission  service  under  Part  U  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-14(MM>0  with  the 
following  entities: 

1.  Electric  Clearinghouse,  Inc. 

2.  Illinova  Energy  Partners. 
TEP  requests  waiver  of  notice  to 

permit  the  service  agreements  to  become 
eCEiBctive  as  of  March  18. 1997.  A  copy 
of  this  filing  has  been  served  upon  each 
of  the  parties  to  the  service  agreements. 

Comment  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Viigmie  Electric  and  Poteer 
Compaiy 

[Docket  No.  ER97-2510-000) 

Take  notice  that  on  April  11. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  between 
AYP  Energy,  Inc.  and  Virginia  Power, 
dated  January  22. 1997.  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27, 1994.  as  revised  on  December 
31, 1996.  Under  the  tendered  Service 
Agreement  Virginia  Power  agrees  to 
provide  services  to  AYP  Energy.  Inc. 
under  the  rates,  tenns  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Povrer  Sales  Tariff.  In  that  filing, 
Virginia  Power  also  submitted  a  refund 
report  for  revenues  associated  with 
transactions  occurring  before  the 
effective  date. 

Copies  of  the  filing  were  served  upon 
AYP  Energy,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  May  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 

■y 


(Docket  No.  ER97-2511-000) 

Take  notice  that  on  April  11. 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Atlantic  Qty  Electric  Company  and 
Ohio  Edison  Company  under  Uie  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 


the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff! 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  Ohio 
Public  Utilities  Commission. 

Comment  date:  May  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-2512-000I 

Take  notice  that  on  April  11. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  Plum 
Street  Energy  Marketing,  Inc.  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27, 1994.  as  revised  on 
December  31, 1996.  Under  the  tendered 
Service  Agreements  Virginia  Power 
agrees  to  provide  services  to  Equitable 
Power  Services  Company  imder  the 
rates,  terms  and  conditions  of  the  Power 
Sales  Tariff  as  agreed  by  the  parties 
pursuant  to  the  terms  of  the  applicable 
Service  Schedules  included  in  the 
Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  7. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragnq»h 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NK,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tb  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  mth  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Caahell, 

Secretary. 

(FR  Doc.  97-10982  Filed  4-2»-97;  8:45  am) 

MUJHQ  CODE  snr-oi-r 

DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory. 
Commisaton 

[Proieel  Na  11214-001  INHioie] 

Sbuttmeatam  Etoctrie  Ceoperativa, 
Inc.;  Notice  of  AyailabiHty  of 
Environmental^  Aaaaasnnent 

April  23, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Enwgy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Carlyle  Project  to  be  located 
on  Uie  Kaskaskia  River  in  Clinton 
County,  near  the  Qty  of  Carlyle.  Illinois, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  enviroimient 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street.  NE.,  Washington.  D.C.  20426. 
LokD.CMheil, 
Secretaiy. 

[FR  Doc.  97-10934  Filed  4-28-07;  8:45  am| 
aajjNQ  cooE  tn7-»i-M 


DEPARTMENT  OF  ENERGY 

OfHca  of  Hearfnga  and  Appeals 

Notica  of  Caaas  FHad;  Weak  of  January 
27  Through  January  31, 1997 

During  the  Week  of  January  27 
through  January  31, 1997,  the  appeals, 
and  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
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receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 


Dated:  April  22. 1997. 
Geoi^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

.(Week  of  January  27  Through  January  31.  1997] 


Date 

Nanne  and  location  of  applicant 

Case  No. 

Type  of  submission 

01/27/97  

01/28/97  

01/31/97  

01/31/97  

01/31/97  

Lois  B.  Vaughn,  Washington,  D.C 

Martha  J.  McNeely,  Gilroy,  California  

Arthur  F.  Murfin,  Golden,  Colorado 

Personnel  Security  Hearing 

Personnel  Security  Heanng 

VFA-0264 
VFA-0265 
VWA-0016 

VSO-0132  • 
VSO-0133 

Appeal  of  an  Information  Request  Dertial.'lf  granted:  The 
May  3,  1996  Freedom  of  Information  Request  Denial  is- 
sued by  Oak  Ridge  Operations  Office  virould  be  re- 
scinded, and  Lois  8.  Vaughn  wouM  receive  access  to 
certain  DOE  informatton. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
Decemt>er  26.  1996  Freedom  of  Information  Request 
Denial  issued  by  Richland  Operatkms  Office  wouM  be 
rescinded,  and  Martha  J.  McNeely  wouM  receive  access 
to  certain  DOE  information. 

Request  for  Hearing  under  DOE  Contractor  Emptoyee  Pro- 
tection  Program.  If  granted:  A  heanng  under  10  CFR 
Part  708  would  be  heW  on  the  complaint  of  Arthur-  F. 
Murfin  that  reprisals  were  taken  against  him  t>y  manage- 
ment of  EG&G  Rocky  Flats.  Inc.  as  a  consequence  of 
his  having  disctosed  safety/health  concerns  to  DOE. 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted: 
An  individual  employed  by  a  Contractor  of  the  Depart- 
ment of  Energy  would  receive  a  hearing  under  10  CFR 
Part  710. 

Request  for  Hearing  under  10  CFR  Part  710.  ff  granted: 
An  individual  employed  t>y  a  Contractor  of  the  Depart- 
ment of  Energy  wouW  receive  a  heanng  under  10  CFR 
Part  71 0 

(FR  Doc.  97-10996  Filed  4-2&-«7;  8:45  am] 

BILIJNQ  CODE  •4S0-01-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  RIed;  Week  of  March 
24  ttirough  March  28, 1997 

During  the  Week  of  March  24  through 
March  28, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-()107. 

Dated:  April  22. 1997. 
Geoige  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  March  24  Through  March  28, 1997] 


Date 

Name  and  locatk>n  of  applicant 

Case  No. 

Type  of  submissk)n 

3/24/97 

3/24/97  

3C4«7  

Information      Focus      on       Energy.       Inc., 
Gaitherstxirg.  MD. 

Information      Focus      on      Energy.       Inc.. 
GaithersNirg,  MO. 

Personnel  Security  Hearing 

VFA-028D 
VFA-0281 
VSO-0148 

Appeal  of  an  informatkxi  request  der)ial.  If 
granted:  The  February  18.  1997  Freedom  of 
lnfonftatk>n  Request  Denial  issued  t>y  the 
Office  of  Inspector  General  wooW  be  re- 
scinded, and  Information  Fnciis  on  Energy. 
Inc.  wouW  receive  access  to  certain  DOE  in- 
formation. 

Appeal  of  an  Information  request  denial.  If 
granted:  The  February  28,  1997  Freedom  of 
lnformatk>n  Request  Denial  issued  t>y  the 
Office  of  the  Executive  Secretariat  wouU  be 
rescinded,  and  Information  Focus  on  En- 
ergy. Inc.  wouk)  receive  access  to  certain 
DOE  information. 

Request  for  hearing  under  10  CFR  part  710.  If 
granted:  fv\  individual  emptoyed  by  the  De- 
partment of  Energy  wouk)  receive  a  hearing 
under  10  CFR  Part  710. 

VoAaral    Vaoicfor    /    Vnl      KO     Mn     fl9     /    TiiosHair      Anril    90     IQQT    /    Mnffr^ae 
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Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

3/26/97  

3/26«7  „ 

3/26/97  _. 

• 

3/27/97  

3^4/97  

3/24«7  ...... 

National  Steel  Corp..  Pittsburgh.  PA 

Research  Information  Services.  Inc.,  Washing- 
ton. DC. 

Richard  J.  Levemier,  Germantown.  MD 

Centra  Sofa  Cooperative.  Hardin.  KY 

Personnel  Security  Hearing 

Arlington  Salvage  &  Wrecker  Co..  Jacksorv 
ville.FL 

RR272-287 

VFA-0283 

VFA-0282 
RR272-288 

VSO-0t49 
RR272-289 

Request  for  Modification/Rescission  in  the 
Crude  Oil  Refund  Proceeding.  If  granted: 
The  March  22.  1991  Decision  and  Order. 
Case  No.  RF272-77439,  issued  to  National 
Steel  Corp.  would  be  modified  reganJing  the 
firm's  Applicatjon  for  Refund  submitted  in 
the  Crude  Oil  refund  Proceeding. 

Appeal  of  an  information  request  denial.  If 
granted:  The  ftovember  27.  1996  Freedom 
of  Information  Request  Denial  issued  by  the 
Offk»  of  Hearings  and  Appeals  be  re- 
scinded, and  Research  Infomiation  Services 
IrK.  would  receive  access  to  certain  DOE  in- 
formation. 

Appeal  of  an  information  request  denial.  If 
granted:  The  Fet>ruary  28.  1997  Freedom  of 
Information  Request  Denial  issued  by  the 
Office  of  Inspector  General  woukl  be  re- 
scinded, and  Richard  J.  Levemier  wouW  re- 
ceive access  to  certain  DOE  information. 

Request  for  Modificalioa'Rescission  in  the 
Cmde  Oil  Refund  Proceeding.  If  granted: 
The  November  20,  1996  Dismissal,  Case 
No.  RG272-698.  issued  to  Centra  Sota  Co- 
operative would  be  modified  regarding  the 
firm's  Application  for  Refund  sutKnitted  in 
the  Crude  Oil  refund  proceeding. 

Request  for  hearing  under  10  CFR  part  710.  If 
granted:  An  individual  employed  t>y  the  De- 
partment of  Energy  would  receive  a  hearing 
under  10  CFR  Part  710. 

Request  for  Modification/Rescission  in  the 
Crude  Oil  Refund  Proceeding.  If  granted: 
The  March  13.  1997  Dismissal  of  Case  Ho. 
RG272-914  woukj  be  nnxlified  regarding 
the  firm's  Applicatwn  for  RefurKJ  submitted 
in  the  Crude  Oil  refund  proceeding. 

IFR  Doc.  97-11022  Filed  4-28-97;  8:45  am) 

■LLMQ  COOC  M60-01-P 


ENVIRONMENTAL  PROTECHON 
AGENCY 

(FRL-«818-7] 

Notice  Of  Public  Meeting  of  the 
National  Environmental  Education 
Adviaory  Council 

• 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  under 
section  9  of  the  National  Environmental 
Education  Act  of  1990  (the  Act),  will 
hold  a  public  meeting  on  May  6th  and 
7th.  1997.  The  meeting  will  take  place 
at  the  Radissoo  Plaza  Hotel  at  Mark 
Center,  5000  Seminary  Road. 
Alexandria.  Virginia  from  9:00  a.m.  to 
5:00  p.m.  on  Tuesday,  May  6th  and 
Wednesday,  May  7th.  The  purpose  of 
this  meeting  is  to  provide  the  Council 
with  an  opportunity  to  advise  EPA's 
OfBce  of  Communications,  Rdticatien 


and  Public  Affairs  (OCEPA)  and  the 
Environmental  Education  Division 
(EED)  on  its  implementation  of  the  Act 
Members  of  the  Public  are  invited  to 
attend  and  to  submit  written  comments 
to  EPA  following  the  meeting. 

EPA  regrets  that  it  is  unable  to 
publish  this  notice  15  days  prior  to  the 
meeting  of  the  National  Environmental 
Education  Advisory  Council  held  on 
May  6th  and  7th,  due  in  part  to 
scheduling  conflicts.  The  Agency 
decided  that  it  is  in  the  public  interest 
to  obtain  the  advice  of  the  Council  on 
environmental  education  matters  at  this 
meeting,  even  if  there  was  not  sufficient 
time  for  the  customary  15  day  public 
notice. 

For  additioiial  information  regarding 
the  Council's  upcoming  meeting,  please 
contact  Ginger  Keho,  Environmental 
Education  Division  (1707),  Office  of 
Communications.  Education  and  Public 
Affairs.  U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460  or  call  (202) 
260-4129.  ./  . 


Dated:  April  23. 1997. 
Ginger  Kelio. 

Designated  Federal  Official,  National 
Environmental  Education  Advisory  Council. 
[PR  Doc.  97-11018  Filed  4-28-97;  8:45  am) 
BHJJNO  COOC  68ee-60-P 


FEOEf^L  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-lire-OR] 

Aritanaaa;  Amendment  to  Notice  of  a 
Major  Diaaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas.  (FEMA-1176-DR).  dated 
April  14, 1997.  and  related 
determinations. 
EFFECTIVE  DATE:  April  16.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Responseand  ReoQveryi^    .>. 


Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 
SUPPl^MENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Arlcansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  14. 1997: 

The  counties  of  Craighead  and 
Poinsett  for  Individual  Assistance  and 
Hazard  Mitigation. 

The  coimties  of  Columbia,  Jefferson 
and  Lonoke  for  Individual  Assistance 
(already  designated  for  Public 
Assistance  and  Hazard  Mitigation.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dennk  H.  Kwiatkowslu, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(PR  Doc.  97-11004  Filed  4-28-97;  8:45  am] 
BHJJNO  CODE  (riS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-DR] 

Minneaota;  Amendment  to  Notice  of  a 
Major  Dlaaaler  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-1175-DR),  dated 
April  8, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  April  16, 1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Miimesota.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8, 1997: 

St  Louis  County  for  Individual 
Assistance,  Categories  A  and  B  under 
the  Public  Assistance  program  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Dennis  H.  Kwiattowsld, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-11003  Filed  4-28-97;  8:45  am] 

■LUNQ  COOC  t71S-(t2-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  RIad 

The  Commission  hereby  gives  notice 

of  the  filing  of  the  following 

agreement(s)  under  the  Shipping  Act  of 

1984. 
Interested  parties  can  review  or  obtain 

copies  of  agreements  at  the  Washington, 

DC  offices  of  the  Commission,  800 

North  Capitol  Street,  N.W.,  Room  962. 

Interested  parties  may  submit  comments 

on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 

Washington,  DC  20573,  within  10  days  , 

of  the  date  this  notice  appears  in  the 

Federal  Register. 

Agreement  No.:  203-011570 

Title:  Hanjin/DSR-Senator  Cooperative 
Management  Agreement 

Parties: 
Hanjin  Shipping  Co.,  Ltd. 
DSR-Senator  Lines  GMBH 

Synoposis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  aboard  one  another's  vessels;  to 
rationalize  and  joinUy  advertise  their 
sailings;  to  discuss  and  agree  upon  the 
leasing,  interchange,  and  pooling  of 
eqmpment;  to  share  terminals  and  use 
common  agents;  to  share  operating 
and  administrative  expenses;  to  enter 
into  joint  service  contracts;  and  to 
agree  upon  rates,  charges,  and 
conditions  of  service  in  all  trade  areas 
served  by  the  parties.  Adherence  to 
any  agreement  reached  by  the  parties 
is  voluntary.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  217-011571 

Title:  Iceland  Steamship/Samsldp  Slot 
Charter  Agreement 

Parties: 
Iceland  Steamship  Company  Ltd. 

("ISC") 
Samskip  hf.  ("Samskip") 

Synopsis:  The  proposed  Agreement 
would  permit  Samsldp  tdlcharter 
space  aboard  ISC's  vessels  in  the  trade 
between  North  Atiantic  ports  of  the 
United  States  and  Reylqavik,  Iceland. 
The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-011572 

Title:  Colombia  Independent  Carrier 
Agreement 

Parties: 
Frontier  Liner  Services 
Seaboard  Marine  Ltd. 

Synopsis:  The  proposed  Agreement 
woidd  permit  the  parties  to  discuss 
and  agree  upon  rates,  charges,  terms 
and  conditions  of  service  in  the  trade 
between  United  States  Atiantic  and 
Gulf  ports,  including  Puerto  Rico  and 
the  U.S.  Virgin  Islands,  and  inland 
points  via  such  ports,  and  ports  and 
points  on  the  North  Coast  of 


Colombia.  The  parties  may  also  enter 
into  space  chartering  and  service 
rationalization  arrangements  with 
members  of  the  Colombia  Discussion 
Agreement  (FMC  Agreement  No.  203- 
011367). 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  23. 1997. 
Joaeph  C  PoUdng, 
Secretary. 

[FR  Doc.  97-10941  Filed  4-28-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanIc  Holding  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  23, 1997. 

A.  Federal  Reeerre  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston. 
Massadiusetts  02106-2204: 

J.  MASSBANK Corp..  Reading. 
Massachusetts;  to  acquire  up  to  19.9 
percent  of  the  voting  shares  of  Glendale 
Co-operative  Bank,  Everett, 
Massachusetts. 

B.  Federal  Reserve  Bank  of 
(A.  Linwood  Gill,  m 
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Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  South  Branch  Valley  Bancorp,  Inc., 
Moorefield,  West  Virginia;  to  acquire 
40.1  percent  of  the  voting  shares  of 
Capital  State  Bank,  Inc.,  Charleston, 
West  Virginia. 

C  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Peoples  Financial  Services.  Inc., 
Hamtramck,  Michigan;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank.  Hamtiamck.  Michigan. 

Board  of  Goveman  of  the  Federal  Reserve 
Systam,  April  24. 1997. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  97-11043  Filed  4-28-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Node*  to  Engage  in  Certain 
NonlMnkJng  Activities 

Commerzbank  AG,  Frankfurt  am 
Main.  Germany  (Notificant).  has 
provided  notice  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act,  12  U.S.C.  §  1843(c)(8)),  and  § 
225.24  of  the  Board's  Regulation  Y  (12 
CFR  225.24),  to  acquire  through  its 
wholly  owned  subsidiary,  CAM 
Acquisition,  LLC.  Wilmington, 
Delaware,  substantially  all  the  assets  of 
Montgomery  Asset  Memagement,  L.P. 
(Partnership),  including  a  membership 
interest  in  Montgomery  Services,  LLC,  a 
subsidiary  of  Partnership,  both  in  San 
Francisco.  California,  and  thereby 
engage  in  the  following  nonhwnking 
activities:  (1)  providing  securities 
brokerage  services  and  acting  as  agent 
for  the  private  placement  of  securities, 
pursuant  to  12  CFR  225.28(b)(7Hi)  and 
(iii)  of  the  Board's  Regulation  Y:  (2) 
providing  financial  and  investment 
advisory  services,  pursuant  to  12  CFR 
225.28(b)(6)  of  the  Board's  Regulation  Y; 
and  (3)  providing  administrative 
services  to  open-end  investment 
companies  (mutual  funds),  see  Mellon 
Bank  Corporation,  79  Fed.  Res.  Bull. 
626  (1993);  BonJc  of  Ireland.  82  Fed.  Res. 
Bull.  1129  (1996).  Notificant  would 
engage  in  these  activities  in  accordance 
with  most  of  the  limitations  and 
conditions  established  by  the  Board  by 
regulation  or  order  with  certain 
exceptions  relating  to  the  proposed 
provision  of  advisory  and 
administrative  services  to  mutual  funds, 
as  set  forth  in  the  notice.  These 
activities  will  be  conducted  worldwide. 


Unless  otherwise  noted,  comments 
regarding  this  application  must  be 
received  at  the  Federal  Reserve  Bank  of 
New  York  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  14, 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  24. 1997. 
Jennifcr  J.  Johnaoii, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-11042  Filed  4-28-97;  8:45  am] 
BIUJNQ  COOe  ttto-«i-f 


FEDERAL  RESERVE  SYSTEIM 

Notice  of  Proposals  to  Engage  in 
Penmissit>le  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  PenniaaM>le  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either.direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  commmts 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  13.  1997, 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Concord  EFS.  Inc..  Memphis, 
Tennessee;  to  engage  de  novo  through 
its  subsidiary,  EFS  Federal  Sevings 
Bank  Oakland.  Tennessee  (in 
organization),  and  thereby  indirectly 
acquire  First  Federal  Bank.  FSB. 
Memphis.  Tennessee,  and  thereby' 
engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Board's  Regulation 
Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  23, 1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-10923  Filed  4-28-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanking  Activities  or 
to  Acquire  Companies  tturt  are 
Er>gaged  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  bacJung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  23.  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Summit  Bancorp.  Princeton,  New 
Jersey;  to  acquire  Collective  Bancorp, 
Inc.,  Egg  Haiimr,  New  Jersey,  and 
thereby  indirectiy  acquire  Collective 
Bank.  Egg  Harbor.  New  Jersey,  and 
engage  in  operating  a  federal  savings 
bank,  pursuant  to  §  225.28(b)(4)(ii)  of 
the  Board's  Regulation  Y,  and 
alternatively  to  acquire,  under  certain 
circimistances,  up  to  19.9  percent  of  the 
voting  shares  of  Collective  Bancorp,  Inc. 
Applicant  also  has  applied  to  acquire 
Collective  Financial  Services,  Inc..  and 
thereby  engage  in  securities  brokerage 
and  insurance  agency  activities  in  towns 
of  less  than  5,000.  pursuant  to  §§ 
222.28(b)(7)(l)  and  (b)(ll)(iii)  of  Uie 
Board's  Regulation  Y. 


Beard  of  Governors  of  the  Federal  Reserve 
System,  April  24, 1997. 
Jenniier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-11044  Filed  4-28-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOmO  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11:00  a.m..  Monday,  May 

5, 1997. 

PtACE:  Marriner  S.  Eccles  Federal . 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  25. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-11235  Filed  4-25-97;  3:03  pm) 
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FEDERAL  TRADE  COMMISSION 
[FlleNaDO0287] 

Metagenics,  Inc.;  Jeffrey  Katiie; 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SliMMARY:  The  consent  agreement  in  this 
matter  setUes  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  un&ir  or 
deceptive  acts  or  practices  or  un&ir 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 


agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  Jime  30, 1997. 

ADDRESSES:  Comments  shotdd  bb 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 6tfa  St  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lesley  Ann  Fair,  Federal  Trade 
Commission,  S-4002, 6th  St  and  Pa. 
Ave.,  NW.,  Washington.  DC  20580.  (202) 
326-3081. 

SUPPLEMENTARY  VIFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721. 15  USC 
46,  and  Section  3.25  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  beoi  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement  and  the 
allegations  in  the  accompanying 
complaint  An  electronic  copy  of  the     ' 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  April  22, 1997),  on  the 
Worid  Wide  Web,  at  "http:// 
www.flcgov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Metagenices,  Inc.  and  its  officer 
and  director,  Jeffiey  Katke. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 


On  August  16, 1994.  the  Commission 
issued  a  complaint  against  respondents, 
alleging  that  they  made  deceptive 
claims  in  advertisements  for  Bone 
Builder,  a  calcium  supplement  After  an 
administrative  trial,  the  Administrative 
Law  Judge  issued  an  Initial  Decision  on 
October  22, 1996.  from  which  both 
complaint  counsel  and  respondents 
filed  notices  of  appeal.  On  January  7, 
1997,  the  Commission  granted  a  Joint 
Motion  to  Withdraw  from  Adjudication 
to  consider  the  proposed  consent 
agreement  in  this  case. 

The  Commission  has  issued  an 
amended  complaint,  clarifying  some  of 
the  allegations  in  the  August  16, 1994. 
complaint  The  amended  complaint 
alleges  that  respondents  represented 
without  substantiation  that  post- 
menopausal women  who  have  already 
lost  bone  and  who  use  Bone  Builder 
will  experience  no  additional  bone  loss 
and  will  achieve  a  growth  of  new  bone 
greater  than  the  amount  of  bone  lost 
that  users  of  Bone  Builder  will  not 
experience  bone  loss  or  osteoporosis; 
that  Bone  Builder  restores  bone 
strength;  that  Bone  Builder  reduces  or 
eliminates  pain  associated  with  bone 
ailments;  and  that  Bone  Builder  is  more 
bioavailable.  more  absoibable,  or  more 
eSisctively  utilized  l^  the  body  than 
other  forms  of  calcium  or  is  more 
effective  than  othm  forms  of  nalcium  in 
the  prevention  or  treatment  of  bone 
ailments.  The  amended  complaint  also 
states  that  respondents  relied  upon  a 
reasonable  basis  to  substantiate  that 
adequate  calcium  intake  has  many 
benefits  and  is  one  of  the  essential 
fectors  in  the  body's  ongoing  process  of 
removal  of  old  bone  and  replacement  by 
new  bone;  in  conjunction  with  other 
factors.,  adequate  calcium  intake  can 
play  a  significant  role  in  reducing  the 
rate  of  bone  loss  or  bone  thinning  and 
in  protecting  bone  strength;  and 
individuals  who  do  not  consume 
adequate  calciimi  are  at  greater  risk  of 
experiencing  bone  fractures  than  those 
who  do. 

Hie  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  &t>m  engaging  in  similar 
acts  and  practices  in  the  future.  In 
advertising  or  selling  any  food,  drug,  or 
supplement.  Part  I  of  the  order  requires 
respondents  to  rely  on  competent  and 
reliable  scientific  evidence  to  support 
any  claim  that  post-menopausal  women 
who  have  lost  bone  and  who  use  the 
product  will  experience  no  additional 
bone  loss  or  will  achieve  a  growth  of 
new  bone  greater  than  the  amount  of 
bone  loss  or  that  users  of  the  product 
will  not  experience  bone  loss.  Part  I 
requires  the  same  level  of  substantiation 
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for  any  claim  that  a  food,  drug,  or 
supplement  restores  bone  strength, 
reduces  or  eliminates  pain  associated 
with  bone  ailments,  or  is  superior  to  any 
other  form  of  calcium  in  bioavailability, 
absort)ability,  utilization  by  the  body,  or 
treatment  or  prevention  of  bone 
ailments. 

In  advertising  or  selling  any  food 
drug,  or  supplement.  Part  11  forbids 
respondents  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test  or  study.  In  maldng  claims 
regarding  the  relationship  between 
calcium  and  osteoporosis,  Part  III 
requires  respondents  to  limit  themselves 
to  the  health  claims  authorized  by  the 
Food  and  Drug  Administration,  as  set 
forth  in  58  FR  2665  (1993).  or  to  have 
competent  and  reliable  scientific 
evidence  to  support  the  claims. 

Part  IV  requires  respondents  to 
possess  competent  and  reliable 
scientific  evidence  to  support  health- 
related  claims  for  products  containing 
calcium,  and  to  have  scientific 
substantiation  for  health-related 
superiority  claims  for  any  food,  drug,  or 
supplement. 

Part  V  allow  respondents  to  make 
representations  that  are  specifically 
permitted  by  FDA  regulations 
promulgated  pursuant  to  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
Part  VI  allows  respondents  to  make  any 
claim  for  a  drug  that  is  permitted  in 
labeling  for  that  drug  under  any 
tentative  or  final  FDA  standard  or  under 
any  FDA-approved  new  drug 
application. 

Parts  Vn  through  X  relate  to 
respondents'  obligations  to  make 
available  to  the  Commission  materials 
substantiating  claims  covered  by  the 
order  to  notify  the  Commission  of 
changes  in  Metagenics's  corporate 
structure;  to  notify  the  Commission  of 
changes  in  Mr.  Katke's  employment  or 
business  affiliations;  and  to  provide 
copies  of  the  orders  to  certain 
Metagenics  personnel.  Part  XI  provides 
that  the  order  will  terminate  after 
twenty  years  under  certain 
circumstances.  Part  XII  requires 
respondents  to  file  periodic  compliance 
reports  with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Oooald  S.  dark. 

Secretary. 

(FR  Doc  97-10971  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Rndings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SMMIARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case. 

Ann  Marie  Huelskamp,  M.H.S.,  The 
Johns  Hopkins  University  School  of 
Medicine 

Based  upon  a  report  forwarded  to  the 
Office  of  Research  Integrity  (ORI)  by  The 
Johns  Hopkins  University  School  of 
Medicine,  information  obtained  by  ORI 
during  its  oversight  review,  and  Ms. 
Huelskamp's  own  admission,  ORI  found 
that  Ms.  Huelskamp,  a  research  program 
coordinator  in  the  Oncology  Center,  The 
Johns  Hopkins  University  School  of 
Medicine:  engaged  in  scientific 
misconduct  by  fabricating  patient 
interview  data  for  a  study  of  quality  of 
life  measures  in  cancer  patients.  The 
research  was  supported  by  a  grant  from 
the  National  Cancer  Institute  (NCI). 
National  Institutes  of  Health  (NIH). 

ORI  also  found  that  Ms.  Huelskamp 
engaged  in  scientific  misconduct  by 
falsifying  patient  status  data  by  failing 
to  update  the  status  of  treated  breast 
cancer  patients  and  misrepresenting 
data  from  previous  contacts  as  the 
updated  status  for  a  study.  These  data 
were  reported  in  a  grant  application  to 
NCI  and  gave  the  appearance  that  some 
patients'  outcomes  were  more  favorable 
than  they  actually  were. 

Ms.  Huelskamp  cooperated  fiiUy  with 
the  Johns  Hopkins  investigation.  The 
investigation  report  acknowledged  her 
excessive  workload,  the  difficulties 
associated  with  recruiting  and  following 
up  on  patients,  and  a  lack  of  supervisory 
oversight. 

Ms.  Huelskamp  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
she  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  April  17, 
1997: 

(1)  To  excludelierself  from  serving  in  any 
advisory  capacity  to  the  Public  Health 
Service  (PHiS),  including  but  not  limited  to 
service  on  any  PHS  advisory  committee, 
Ixjard.  and/or  peer  review  committee,  or  as 
a  consultant;  and 

(2)  That  any  institution  that  submits  an 
application  for  PHS  support  for  a  research 
project  on  which  Ms.  Huelskamp's 
participation  is  proposed  or  which  uses  her 
in  any  capacity  on  PHS-supported  research 
must  concurrently  submit  a  plan  for 


supervision  of  her  duties.  The  supervisory 
plan  must  be  designed  to  ensure  the 
scientific  integrity  of  Ms.  Huelskamp's 
research  contribution.  The  institution  must 
submit  a  copy  of  the  supervisory  plan  to  ORI. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700 
Rockville,  MD  20852  (301)  443-5330. 
Chris  B.  Paacal, 

Acting  Director,  Office  of  Research  Integrity. 
[FR  Doc.  97-10977  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 


[Announcmnent  803] 

Public  Healtfi  Conference  Support 
Grant  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  expected 
availability  of  funds  in  fiscal  year  (FY) 
1998  for  the  Public  Health  Conference 
Support  Grant  Program. 

CDC  and  ATSDR  are  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2000,"  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  all 
of  the  Healthy  People  2000  priority 
areas,  except  HIV  Infection.  (An 
announcement  for  HTV  entitled,  "Public 
Health  Conference  Support  Cooperative 
Agreement  Program  for  Human 
Immunodeficiency  Virus  (HTV) 
Prevention"  will  be  published.)  (For 
ordering  a  copy  of  "Healthy  People 
2000."  see  the  Section  "Where  To 
Obtain  Additional  Information.") 

Authority 

The  CDC  program  is  authorized  under 
Section  301  (42  U.S.C.  241)  of  the  Public 
Health  Service  Act.  The  ATSDR 
program  is  authorized  under  Sections 
104(i)(14)and(15)ofthe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  (42 
U.S.C.  9604  (i)(14)  and  (15)). 


Smoke-Free  Workplace 

CDC  and  ATSDR  strongly  encourage 
all  grant  recipients  to  provide  a  smoke- 
free  workplace  and  promote  the  nonuse 
of  all  tobacco  products,  and  Pub.  L. 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

CDC  eligible  applicants  include 
public  and  private  (e.g.,  community- 
based,  national  and  regional 
organizations)  nonprofit  organizations 
and  governments  and  their  agencies. 
Thus,  universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  non-profit  organizations,  State 
and  local  governments  or  their  bona  fide 
agents,  federally  recognized  Indian 
tribal  governments.  Indian  tribes  or 
Indian  tribal  organizations,  and  small, 
minority  and/or  women-owned  non- 
profit businesses  are  eligible  for  these 
grants. 

ATSDR  eligible  applicants  are  the 
official  public  health  agencies  of  the 
States,  or  their  bona  fide  agents.  This 
includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Island,  the 
Republic  of  Paleu,  and  federally 
recognized  Indian  tribal  governments. 
State  organizations,  including  State 
universities.  State  colleges,  and  State 
research  Institutions,  must  establish  that 
they  meet  their  respective  State's 
legislature  definition  of  a  State  entity  or 
political  subdivision  to  be  considered 
an  eligible  applicant. 

Note:  Effective  January  1. 1996,  Pub.  L. 
104-65  states  than  an  organizaUon  described 
in  section  501  (c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approxintiately  $500,000  from  CDC  is 
expected  to  be  available  in  FY  1998  to 
fund  approximately  25-30  awards.  The 
awards  range  from  $1,000  to  $30,000 
with  the  average  award  being 
approximately  $15,000.  The  awards  will 
be  made  for  a  12-month  budget  and 
project  period.  The  funding  estimates 
may  vary  and  are  subject  to  change, 
based  on  the  availability  of  funds. 

ATSDR  expects  to  have 
approximately  $50,000  available  in  FY 
1998  to  fund  approximately  six  awards. 


It  is  expected  that  the  average  award 
will  be  $8,000,  ranging  from  $5,000  to 
$10,000.  Applications  requesting  fimds 
in  excess  of  $10,000  may  not  be  fully 
funded,  depending  upon  availability  of 
funds.  The  awards  will  be  made  for  a 
12-month  budget  and  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Use  of Funds 

•  CDC  and  ATSDR  funds  may  be  used 
for  direct  cost  expenditiues:  salaries, 
speaker  fees,  rental  of  necessary 
equipment,  registration  fees,  and 
transportation  costs  (not  to  exceed 
economy  class  fare)  for  non-Fedefal 
individuals. 

•  CDC  and  ATSDR  funds  may  not  be 
used  for  the  purchase  of  equipment, 
payments  of  honoraria,  alterations  or 
renovations,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  Federal 
employee,  nor  per  diem  or  expenses 
other  tiian  local  mileage  for  local 
participants. 

•  CDC  and  ATSDR  funds  may  not  be 
used  for  reimbursement  of  indirect 
costs. 

•  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs. 
Federal  funds  cannot  be  used  for  this 

purpose. 

•  CDC  and  ATSDR  funds  may  be  used 

for  only  those  parts  of  the  conference 
specifically  supported  by  CDC  or 
ATSDR  as  dociunented  in  the  grant 

award. 

•  CDC  and  ATSDR  will  not  fimd 
100%  of  any  conference  proposed  under 
this  annoimcement. 

•  CDC  and  ATSDR  will  not  fund  a 
conference  after  it  has  taken  place. 

Background 

CDC  supports  local,  State,  academic, 
national  and  international  health  efforts 
to  prevent  imnecessary  disease, 
disability,  and  premature  death,  and  to 
improve  the  quality  of  life.  This  support 
often  takes  the  form  of  education,  and 
the  transfer  of  high  quality  research 
findings  and  public  health  strategies 
and  practices  through  s]rmposia. 
seminars  and  workshops.  'Through  the 
support  of  conferences  and  meetings  of 
important  players  in  the  areas  of  public 
health  research,  education,  and 
prevention  application,  CDC  is  meeting 
its  overall  goal  of  dissemination  and 
implementation  of  new  cost  effective 
intervention  strategies. 

ATSDR's  systematic  approaches  are 
needed  for  linking  applicable  resources 
in  public  health  with  individuals  and 
organizations  involved  in  the  practice  of 


applying  such  research.  Mechanisms  are 
also  needed  to  shorten  the  time  frame 
between  the  development  of  disease 
prevention  and  health  promotion 
techniques  and  their  practical 
application.  ATSDR  believes  that 
conferences  and  similar  meetings  that 
permit  individuals  engaged  in  health 
research,  education,  and  application 
(related  to  actual  and/or  potential 
human  exposure  to  toxic  substances)  to 
interact  are  critical  for  the  development 
and  implementation  of  effective 
programs  to  prevent  adverse  health 
effects  from  hazardo\is  substances. 

Purpose 

The  purpose  of  the  CDC  and  ATSDR 
conference  support  grants  is  to  provide 
PARTIAL  support  for  specific  non- 
Federal  conferences  in  the  areas  of 
health  promotion  and  disease 
prevention  information/education 
programs  (Except  HIV  Infection). 

CDC  applications  are  being  solicited 
for  conferences  on: 

(1)  Chronic  disease  prevention;  (2) 
infectious  disease  prevention;  (3) 
control  of  injury  or  disease  associated 
with  environmental,  home,  and  work- 
place hazards;  (4)  environmental  health; 
(5)  occupational  safety  and  health;  (6) 
control  of  risk  factors  such  as  poor 
nutrition,  smoking,  lack  of  exercise, 
high  blood  pressiue.  and  physical  stress; 
(7)  health  education  and  promotion;  (8) 
laboratory  practices;  and  (9)  efforts  that 
would  strengthen  the  public  health 
system. 

ATSDR  applications  are  being 
solicited  for  conferences  on:  (1)  Health 
effects  of  hazardous  substances  in  the 
environment;  (2)  disease  and  toxic 
substance  exposure  registries;  (3) 
hazardous  substance  removal  and 
remediation;  (4)  emergency  response  to 
toxic  and  environmental  disasters;  (5) 
risk  communication;  (6)  environmental 
disease  surveillance;  and  (7) 
investigation  and  research  on  hazardous 
substances  in  the  environment 

Because  conference  support  by  CDC 
and  ATSDR  creates  the  appearance  of 
CDC  and  ATSDR  co-sponsorship,  there 
will  be  active  participation  by  CDC  and 
ATSDR  in  the  development  and 
approval  of  those  portions  of  the  agenda 
supported  by  CDC  and  ATSDR  funds.  In 
addition,  CDC  and  ATSDR  will  reserve 
the  right  to  approve  or  reject  the  content 
of  the  full  agenda,  press  events, 
promotional  materials  (including  press 
releases),  speaker  selection,  and  site 
selection.  CDC  and  ATSDR  funds  will 
not  be  expended  for  non-approved 
portions  of  meetings.  Contingency 
awards  will  be  made  allowing  usage  of 
only  10%  of  the  total  amount  to  be 
awarded  imtil  a  final  full  agenda  is 
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approved  by  CDC  and  ATSDR.  This  will 
provide  funds  for  costs  associated  with 
preparation  of  the  agenda.  The 
remainder  of  funds  will  be  released  only 
upon  approval  of  the  final  full  agenda. 
CDC  and  ATSDR  reserve  the  right  to 
terminate  co-sponsorship  if  they  do  not 
concur  with  the  final  agenda. 

•  Any  conference  sponsored  by  CDC 
or  ATSDR  shall  be  held  in  facilities  that 
are  fiilly  accessible  to  the  public  as 
required  by  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG).  Accessibility  as  per  ADAAG 
also  addresses  acconunodations  for 
persons  with  sensory  impairments. 

•  The  conference  organizer(s)  may 
use  CDCs  name  only  in  factual 
publicity  for  the  conference,  and  should 
understand  that  CDC  involvement  in  the 
conference  does  not  necessarily  indicate 
support  for  the  organizer's  general 
policies,  activities,  products  or  service. 

Because  CDC's  and  ATSDR's  missions 
and  programs  relate  to  the  promotion  of 
health  and  the  prevention  of  disease, 
disability,  and  premature  death,  only 
conferences  focusing  on  such 
programmatic  areas  will  be  considered. 
Those  topics  concerned  with  health-care 
and  health-service  issues  and  areas 
other  than  prevention  should  be 
directed  to  other  public  health  agencies. 

Recipient  Requirementa 

CDC  and  ATSDR  grantees  must  meet 
the  following  requirements: 

A.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  and  ATSDR  project 
personnel. 

B.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
and  ATSDR  for  approval.  Submit  copy 
of  final  full  agenda  and  proposed 
ancillary  activities  to  CDC  and  ATSDR 
for  approval. 

C.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  and  ATSDR  must  review  and 
approve  any  materials  with  reference  to 
CDC  and  ATSDR  involvement  or 
support 

D.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procediues,  etc.). 

E.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

F.  Analyze  data  from  conference 
activities  that  pertain  to  the  impact  on 


prevention.  Adequately  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  attendees. 

G.  ATSDR  grantees  must  develop  and 
conduct  education  and  training 
programs  on  prevention  of  health  effects 
of  hazardous  substances. 

H.  ATSDR  grantees  must  collaborate 
with  ATSDR  staff  in  reporting  and 
disseminating  results  and  relevant 
prevention  education  and  training 
information  to  appropriate  FederaJ, 
State,  and  local  agencies,  and  the 
general  public. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  the 
financial  status  and  periormance  reports 
are  due  90  days  after  the  end  of  the 
budget/project  period.  The  performance 
report  should  include:  (1)  Grant 
number;  (2)  title  of  the  conference;  (3) 
name  of  the  principal  investigator, 
program  director,  or  coordinator;  (4) 
name  of  the  organization  that  conducted 
the  confierence;  (5)  a  copy  of  the  agenda; 
(6)  a  list  of  individuals  who  participated 
in  the  formally  plaimed  sessions  of  the 
meeting;  and  (7)  a  sununarization  of  the 
results  of  the  meeting,  including  a 
discussion  of  the  accomplishments 
related  to  stated  conference  objectives. 

With  the  prior  approval  of  CDC  and 
ATSDR,  copies  of  proceedings  or 
publications  resulting  bom  the 
conference  may  be  substituted  for  the 
performance  report,  provided  they 
contain  the  information  requested  in 
items  (1)  through  (7)  above. 

Letter  of  Intent 

Potential  applicants  must  submit  an 
original  and  two  copies  of  a  one-page 
typewritten  Letter  of  Intent  (LOI)  that 
briefly  describes  the  tide,  location, 
purpose,  and  date  of  the  proposed 
conference  and  the  intended  audience 
(number  and  profession).  The  LOI  must 
also  include  the  estimated  total  cost  of 
the  conference  and  the  percentage  of  the 
total  cost  (which  must  be  less  than 
100%)  being  requested  from  CDC  and 
ATSDR. 

Requests  for  100%  funding  mil  be 
considered  non-responsive  to  this 
program  announcement  and  returned  to 
applicant  without  review.  Current 
recipients  of  CDC  and  ATSDR  funding 
must  provide  the  award  number  and 
tide  of  the  funded  programs.  No 
attachments,  booklets,  or  other 
documents  accompanying  the  LOI  will 
be  considered.  The  one  page  limitation 
(inclusive  of  letterhead  and  signatiuBs), 
must  be  observed  or  the  Letter  of  Intent 
will  be  returned  without  review. 

Letters  of  Intent  will  be  reviewed  by 
program  staff  for  consistency  with: 


•  CDC's  mission  of  health  promotion 
and  disease  prevention  goals,  agency 
priorities,  and  the  purpose  of  this 
program;  and 

•  ATSDR's  mission  to  prevent 
exposure  and  adverse  hiunan  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  &t>m  waste  sites,  unplanned 
releases,  and  other  sources  of  pollution 
present  in  the  environment. 

Following  submission  of  a  LOI, 
successful  potential  applicants  will 
receive  written  notification  to  submit  an 
application  for  funding.  Applications 
may  be  accepted  by  CDC  and  ATSDR 
only  after  the  LOI  has  been  received  by 
CDC  and  ATSDR  and  written  invitation 
from  CDC  and  ATSDR  has  been  received 
by  prospective  applicant.  An  invitation 
to  submit  a  final  application  will  be 
made  on  the  basis  of  the  proposed 
conference's  relationship  to  the  CDC 
and  ATSDR  funding  priorities  and  on 
the  availability  of  funds. 

Application  Content 

Applications  may  be  submitted  only 
after  a  Letter  of  Intent  has  been 
approved  by  the  CDC  and  ATSDR  and 
a  written  invitation  from  the  CDC  and 
ATSDR  has  been  extended  to  the 
prospective  applicant. 

Invitation  to  submit  an  application 
does  not  constitute  a  commitment  to 
fund  the  applicant.  Applicants  invited 
to  apply  must  use  application  Form  PHS 
5161-1,  and  the  following  must  be 
included: 

A.  Two-Page  Overview — The  overview 
must  include  the  following: 

1.  Tide  of  conference — include  the 
term  "conference,"  "symposium," 
"workshop,"  or  similar  designation  to 
assist  in  the  identification  of  the 
request; 

2.  Location  of  conference — city.  State, 
and  facility,  if  known; 

3.  Expected  registration — target 
audience  and  number  of  persons 
expected  to  attend; 

4.  Date(s)  of  conference;  and 

5.  Summary  of  conference  objectives, 
format,  and  projected  agenda,  including 
a  list  of  principal  areas  or  topics  to  be 
addressed. 

B.  Brief  Background  of  Applicant 
Organization — Include  the 
organizational  history  and  purpose,  and 
previous  experience  related  to  the 
proposed  conference  topic. 

C.  Narrative — The  narrative  should 
cover  the  following: 

1.  A  clear  statement  of  the  need  for 
and  purpose  of  the  conference.  This 
statement  should  also  describe  any 
problems  the  conference  will  address  or 
seek  to  solve,  and  the  action  items  or 
resolutions  it  may  stimulate. 


2.  An  elaboration  on  the  conference 
objectives  and  target  population.  A 
proposed  agenda  must  be  included.  A 
list  of  the  principal  areas  or  topics  to  be 
addressed,  including  speakers/ 
facilitator,  should  be  included.  In 
addition,  information  should  be 
provided  about  all  other  national, 
regional,  and  local  conferences  held  on 
the  same  or  similar  subject  during  the 
last  three  years  (if  known). 

3.  A  clear  description  of  the 
evaluation  plan  and  how  it  will  assess 
the  accomplishments  of  the  conference 
objectives. 

4.  An  operational  plan  or  step-by-step 
schedule  of  major  conference  plaiming 
activities  necessary  to  attain  specified 
objectives.  This  schedule  will  include 
taiiget  dates  by  which  the  activities  ^rill 
be  accomplished.' 

5.  A  description  of  any  support  (e.g., 
monetary,  staff)  or  co-sponsorship 
related  to  this  confBrence.  (It  is 
necessary  that  organizations  seeking 
these  grant  funds  be  able  to«how 
additional  support  in  the  form  of 
finances,  services,  etc.,  because  this 
program  provides  Partial  funding  only.) 
For  each  organization  contributing 
funding,  a  letter  must  be  included 
documenting  that  support. 

6.  Any  other  information  that  will 
support  this  request  for  funds. 

NotK  Essential  infbnnation  requested  in 
the  Namtive  should  NOT  be  included  as 
appendices  to  the  application. 

D.  Biographical  Sketches — 
Biographical  sketches  are  needed  for  the 
individuals  responsible  for  plaiming 
and  implementing  the  conference. 
Experience  and  training  related  to 
conference  planning  and 
implementation  as  it  relates  to  the 
proposed  topic  should  be  noted. 

E.  Budget  Information — ^A  total 
conference  budget  that  includes  the 
share  requested  from  CDC  as  well  as 
those  funds  from  other  sources 
(including  income  &t>m  the  conference), 
and  a  justification  consistent  with  the 
purpose,  objectives,  and  operational 
plan  of  the  conference.  Also,  identify 
the  source(s)  of  the  non-Federal  share. 

F.  Letters  of  Endorsement  or 
Recommendations — Letters  of 
endorsement  or  recommendations 
supporting  the  organization  and  its 
capability  to  perform  the  proposed 
conference  activity. 

Evaluation  Criteria 

CDC  and  ATSDR  applications  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria  (TOTAL  100  POINTS): 
(Please  note  the  following:  Section  A.I.. 
is  ATSDR  specific;  only  ATSDR 
applications  will  be  reviewed  and 


evaluated  using  this  criteria.  Section 
A.2.,  is  CIX:  specific.  All  other  sections 
in  these  criteria  are  applicable  to  both 
CDC  and  ATSDR.  Evaluation  Criteria  F. 
Budget  Justification  and  Adequacy  of 
Facilities,  although  not  scored,  contain 
a  reference  to  funding  information 
specific  only  to  ATSDR  applications.) 
A.  Proposed  Program  and  Technical 
Approach  (25  points) 
Evaluation  will  be  based  on: 

1.  The  public  health  significance  of 
the  proposed  conference  including  the 
degree  to  which  the  conference  can  be 
expected  to  influence  the  prevention  of 
exposure  and  adverse  hiunan  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases  and  other  sources  of  pollution 
present  in  the  environment.  (Applicable 
to  ATSDR  applications  only.) 

2.  The  appucant's  description  of  the 
proposed  conference  as  it  relates  to 
specific  non-Federal  conferences  in  the 
areas  of  heath  promotion  and  disease 
prevention  information/education 
programs  (except  HIV  infection,  mental 
health,  and  substance  abuse),  including 
the  public  health  need  of  the  proposed 
conference  and  the  degree  to  which  the 
conference  can  be  expected  to  influence 
public  health  practices.  Evaluation  will  , 
be  based  also  on  the  extent  of  the 
applicant's  collaboration  with  odier 
agencies  serving  the  intended  audience, 
including  local  health  and  education 
agencies  concerned  with  health 
promotion  and  disease  prevention. 
(Applicable  to  all  CDC  applications 
except  ATSDR.) 

3.  The  applicant's  description  of 
conference  objectives  in  terms  of  quality 
and  specificity  and  the  feasibility  of  the 
conference  based  on  the  operational 
plan. 

fl.  Applicant  Capability  (10  points) 

Evaluation  will  be  based  on  the 
adequacy  of  applicant's  resources 
(additional  sources  of  funding, 
organization's  strengths,  staff  time, 
proposed  facilities,  etc.)  available  for 
conducting  conference  activities. 
C.  The  Qualification  of  Program 
Personnel  (20  points) 

Evaluation  will  be  based  on  the  extent 
to  which  the  application  has  described: 

1.  The  qualifications,  experieiK».  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

2.  The  competence  of  associate  staff 
persons,  discussion  leaders,  speakers, 
and  presenters  to  accomplish 
conference  objectives. 

3.  The  degree  to  which  the 
application  demonstrates  knowledge  of 


nationwide  and  education  efforts 
currenUy  imderway  which  ntay  affect, 
and  be  affiected  by,  the  propcned 
conference. 

D.  Conference  Objectives  (25  points) 
Evaluation  will  be  based  on: 

1.  The  overall  quality,  reasonableness, 
feasibility,  and  logic  of  the  designed 
conference  objectives,  including  the 
overall  work  plan  and  timetable  for 
accomplishment 

2.  The  likelihood  of  accomplishing 
conference  objectives  as  they  relate  to 
disease  prevention  and  health 
promotion  goals,  and  the  feasibility  of 
the  project  in  terms  of  the  operational 
plan. 

E.  Evaluation  Methods  (20  points) 
Evaluation  will  be  based  on  the  extent 

to  which  evaluation  mechanisms  for  the 
conference  will  enable  adequate 
assessment  of  increased  knowledge, 
attitudes,  and  behaviors  of  the  target 
attendees. 

F.  Budget  fustification  and  Adequacy  of 
Facilities  (not  scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds.  The 
application  will  also  be  reviewed  as  to 
the  adequacy  of  existing  and  proposed 
facilities  and  resources  for  conducting 
conference  activities. 

The  folloMdng  is  applicable  for 
ATSDR  applications  only:  Applications 
requesting  fimds  in  excess  of  $10,000 
may  not  be  fidly  funded,  depending 
upon  availability  of  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 

Public  Health  Systnn  Reportiag 
Requireuenti 

This  program  is  itot  subject  to  the 
Public  Health  System  Reporting 
Requiremmts. 

Catalog  of  Federal  Domestic  Assistance 

The  CDC  Catalog  of  Federal  Domestic 
AssistaQce  Number  is  93.283.  ATSDR's 
Catalog  of  Federal  Domestic  Assistance 
Number  is  93.161. 

Other  Requirements 

Americans  with  Disabilities  Act 
Accessability  Guidelines  (ADAAG) 

All  conferences  sponsored  by  CDC  or 
ATSDR  shall  be  held  in  facilities  that 
are  fully  accessible  to  the  public  as 
required  by  ADAAG.  Accessibility 
under  ADAAG  addresses 
accommodations  for  persons  with 
sensory  impairments,  as  weU  as  persons 
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with  physical  disabilities  or  mobility 
limitations.  Prior  to  receiving  an  award, 
the  applicant  organization  must  assure 
compliance  with  the  AOAAG. 

Salnniarioii  Requirements  and 
Deadlines 

A.  Letter  of  Intent  (LOI) 

1.  One  Original  and  Two  Copies  of  the 
LOI  must  be  postmarked  by  the 
following  deadline  dates  in  order  to  be 
considered  in  the  application  cycles. 
(FACSIMILES  ARE  NOT 
ACCEPTABLE.) 

2.  Letter  of  Intent  Due  Dates: 
October  6, 1997 

April  6. 1998 

B.  Application 

1.  One  Original  and  Two  Copies  of  the 
invited  application  must  be  submitted 
on  PHS  Form  5161-1  (OMB  Number 
0937-0189)  and  must  be  postmarked  by 
the  following  deadline  dates  in  order  to 
be  considered  in  the  application  cycles. 

2.  Application  Due  Dotes: 
Earliest  Possible  Award  Date: 

January  12, 1998 
June  8. 1998 
March  1.1998 
^dy  30. 1998 

Applications  may  be  accepted  by  CDC 
and  ATSDR  ONLY  after  the  LOI  has 
been  reviewed  by  CDC  and  ATSDR  and 
written  invitation  from  CDC  and  ATSDR 
has  been  received  by  prospective 
applicant.  An  invitation  to  submit  an 
application  does  not  constitute  a 
commitment  to  fund.  Availability  of 
fiinds  may  limit  the  number  of  Letters 
of  Intent,  regardless  of  merit,  that 
receive  an  invitation  to  submit  an 
application. 

C.  Addresses  for  Submission  of  Letters 
of  Intent  and  Invited  Applications 

One  original  and  two  copies  of  the 
Letters  of  Intent  and  invitcKl 
applications  must  be  postmariced  on  or 
before  the  deadline  date  and  mailed  to: 
Henry  S.  Cassell.  m.  Grants 
Management  OfBcer.  Attention:  Karen 
Reeves.  Grants  Management  Branch. 
Procurement  and  Grants  OfBce.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
Mailstop  E-09.  Adanta.  GA  30305. 

D.  Deadline 

Letters  of  Intent  and  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 


legibly  dated  U.S.  Postal  Service 

postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

E.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  D.l.  or  D.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant  without 
review. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  telephone  number  and  refer  to 
Announcement  Number  803.  You  will 
receive  a  complete  program  description, 
application  form,  and  information  on 
application  procedures.  CDC/ ATSDR 
%vill  not  send  applications  by  facsimile 
or  express  mail. 

This  and  other  CDC/ ATSDR 
aimouncements  are  also  available 
through  the  CDC  homepage  on  the 
Internet  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

If  you  have  any  questions  after 
reviewing  the  contents  of  all  docimients. 
you  may  contact:  Karen  Reeves.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  OfBce,  Centers  for  Disease 
Con"trol  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-09. 
AUanta.  GA  30305.  Telephone  (404) 
842-6596.  E-Mail  Address: 
kerlOcdc.gov. 

Please  refer  to  Aimouncement 
Number  803  when  requesting 
information,  submitting  your  Letter  of 
Intent  and  submitting  the  invited 
application  in  response  to  the 
announcement. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents.  Government  Printing 
OfBce.  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  April  23. 1997. 
OaiTB  Broone, 

Deputy  Director.  Centers  for  Ditease  Control 
and  Prevention  (CDC),  and  Deputy 
Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry  (A  TSDR). 
|FR  Doc.  97-10967  Filed  4-2»-07: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authortty 

Part  D  (Food  and  Drug 
Administration).  Chapter  DA,  Office  of 
the  Commissioner,  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (35  FR  3685.  February 
25. 1970,  and  60  FR  56605,  November, 
9. 1995.  as  amended  most  recenUy  in 
pertinent  part  at  54  FR  50536.  December 
7. 1989)  is  amended  to  reflect  revised 
functions  and  tiUe  change  for  the  former 
Executive  Secretariat  to  the  newly 
established  Office  of  Executive 
Secretariat  (OES).  Office  of  the 
Commissioner.  Food  and  Drug 
Administration  (FDA). 

The  newly  established  OES  will 
continue  to  serve  as  the  focal  point  for 
the  coordination,  identification, 
development,  and  implementation  of 
the  agency's  highest  program  priorities 
for  the  Commissioner.  The  OES  staff 
will  advise  the  Commissioner.  Deputy 
Commissioners,  Senior  Staff  members 
and  other  key  agency  officials  on  all 
activities  that  affect  agencywide 
programs,  projects  and  initiatives.  This 
reorganization  will  simplify  the 
organizational  structure  within  the 
Office  of  the  Commissioner.  This  action 
will  further  enhance  and  streamline  the 
management  and  coordination  of  the 
agency's  Executive  Secretariat 
functions. 

The  proposed  revisions  are  as  follows: 

1.  Delete  the  Office  of  Executive 
Operations  (DAB)  under  the  Office  of 
the  Commissioner  (DA),  in  its  entirety 
and  replace  with  the  following: 

Office  of  Executive  Secretariat  (DAB). 
Coordinates  identification  of  and 
expedites  development  and 
implementation  of  the  agency's  highest 
program  priorities  and  initiatives  for  the 
Conunissioner. 

Develops  and  mnintwiim  management 
information  necessary  for  monitoring 
the  Commissioner's  and  agency's  goals 
and  priorities. 

Advises  the  Commissioner.  Deputy 
Commissioners,  Senior  Staff  members 
and  other  key  agency  officials  on  all 
activities  that  affect  agencywide 
programs,  projects,  and  initiatives. 
Informs  appropriate  agency  staff  of  the 
decisions  and  assignments  made  by  the 
Commissioner  and  Deputy 
Commissioners. 

Assures  that  materials  in  support  of 
recommendations  presented  for  the 


Commissioner's  consideration  are 
comprehensive,  acciirate.  fully 
discussed  and  encompass  the  issues 
involved. 

Provides  correspondence  control  for 
the  Commissioner  and  controls  and 
processes  all  agency  public 
correspondence  directed  to  the 
Commissioner.  Develops  and  operates 
tracking  systems  designed  to  identify 
and  resolve  early  warnings  and 
botdeneck  problems  with  executive 
correspondence. 

Provides  direct  support  to  the 
Conunissioner  and  Deputy 
Commissioners  including  briefing 
materials,  background  information  for 
meetings,  responses  to  outside  inquiries, 
and  maintenance  and  control  of  the 
Commissioner's  working  files. 

Performs  agencywide  assignments 
involving  complex  problems  and  issues 
related  to  agency  programs,  strategies 
and  activities,  including  preparation  of 
special  reports  for  the  Department. 

Coordinates  the  agency's 
communications  with  the  Public  Health 
Service.  DHHS,  and  the  White  House 
including  correspondence  for  the 
Assistant  Secretary  for  Health  and 
Secretarial  signatures. 

2.  Delete  the  subparagraph  Executive 
Secretariat  (DAB-1),  imder  the  Office  of 
Executive  Operations  (DAB)  in  its 
entirety. 

3.  Delete  the  subparagraph  Program 
Management  Staff  (DAB-2),  under  the 
Office  of  Executive  Operations  (DAB)  in 
its  entirety. 

4.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affiected  organizations 
in  efiiect  prior  to  this  date  shall  continue 
in  effiect  in  them  or  their  successors. 

Dated:  March  14, 1997. 
Michari  A.  FiiMiiBaB, 
Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 
(FR  Doc.  97-10981  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaNh  Care  Hnancing  Administration 

[HSQ-232-N1 

Madlcara  Program:  Initiativa  Involving 
FaciHtias  That  Fumiah  Hemodialysis 
Traatmsnts 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


SUMMARY:  This  notice  announces  our 
planned  initiative  to  demonstrate  the 
feasibility  of  collecting,  collating,  and 
analyzing  data  about  the  treatment  of 
hemodialysis  patients.  The  collected 
data  will  be  dirtributed  to  participating 
facilities  in  a- timely  manner  so  that  it 
may  be  used  for  quality  improvement 
This  effort  is  intended  to  lead  to  the 
development  of  a  quality  assessment 
system  for  hemodialjrsis  facilities  that 
will  permit  facilities  to  track,  on  a 
routine  basis,  facility  specific  health  and 
clinical  outcome  meesures.  The  system 
is  intended  idtimately  to  permit 
facilities  to  use  this  information  to 
design  and  implement  specific 
interventions  to  improve  care  at  these 
facilities  and  to  test  the  ability  of 
regulatory  agencies  to  use  this 
information  to  recognize  best  performers 
and  to  focus  their  siuvey  resources.  If 
feasible,  facility  performance  indicators 
results  can  disseminated  to  patients  and 
facilities  in  the  future.  This  initiative 
will  have  several  phases.  The  first  phase 
is  described  in  thiis  notice. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Judith  J.  Kan.  (410)  78&-6829  or 
Jacquelyn  A.  Polder.  (206)  61&-2317. 

SUPPLEMENTARY  INFORMATION: 

L  Overview 

In  July  1995.  the  President  and  Vice 
President  of  the  United  States 
announced  the  Administration's 
"Reinventing  Health  Care  Regulations" 
initiative.  This  initiative  is  part  of  a 
larger  strategy  to  reduce  regiilatory 
burden  on  the  American  public.  HCFA 
also  is  committed  to  reducing  regulatory 
burden  while  meeting  our  responsibility 
for  ensuring  quality  health  care  services 
for  Medicare  beneficiaries. 

We  have  several  initiatives  underway 
involving  facility  conditions  of  coverage 
or  participation  that  are  directed  toward 
improving  outcomes  of  care  and 
satisfaction  for  patients,  while  at  the 
same  time  reducing  the  burden  on 
providers,  and  increasing  flexibility  and 
expectations  for  continuous 
improvement  This  notice  concerns  one 
phase  of  an  initiative  involving  facilities 
that  furnish  hemodialysis  treetments  to 
patients  with  end  stage  renal  disease 
(ESRD).  We  believe  that  by  establishing 
information  exchange  systems  between 
ESRD  facilities  and  HCFA  we  can 
collect  identified  clinical  indicators  of 
care;  analjrze  the  data  collected;  and  use 
it  to  design  interventions  to  improve 
care.  Moreover,  by  using  electronic 
systems  effiectively  such  information 
can  be  collected  and  used  in  a  timely 
fashion. 

If  we  determine  that  this  is  a  good 
monitoring  system,  ultimately  it  could 


decrease  regulatory  burden.  In  the 
fiitiire,  routine  surveys  of  these  facilities 
might  be  conducted  with  less  frequency 
than  they  are  now,  or  in  ways  that  allow 
iis  to  assess  facility  compliuice  without 
being  onsite.  Surveys  would  still  be 
conducted  in  response  to  complaints 
about  the  quality  of  care  or  if  Ute  data 
indicate  a  poteiUial  serious  problem. 
This  notice  announces  our  initiative  to 
test  such  an  infrastructure  in  a  limited 
area. 

The  project  will  test  a  new 
mechanism  that  will  permit 
hemodialysis  facilitiM  to  provide 
patient  specific  clinical  iribrmation  to 
us  on  a  regular  basis  few  the  purpose  of 
evaluating  the  quality  of  care  being 
provided  to  patients  with  ESRD.  lliey 
will  evaluate  care  by  comparing  clinical 
information  within  their  own  fedlity 
over  time  as  well  as  comparing  their 
clinical  data  against  national  and 
network  data.  The  primary  goal  of  this 
project  is  to  improve  the  quality  of  care 
to  Medicare  beneficiaries  virith  ESRD  by 
tracking  specific  clinical  indicators.  A 
secondary  goal  is  to  collaborate  with 
hemodialysis  providers  in  the  designing 
of  a  measurement  system  that  will  assist 
facilities  in  their  efforts  to  improve  care, 
and  ultimately  reduce  the  regulatory 
burden  on  these  facilities.  In  the  future. 
HCFA  will  explore  the  possibilities  of 
awarding  a  certificate  of  achievement  to 
facilities  that  document  sustained 
achievement  in  the  outcome  indicators 
over  a  period  of  time. 

ILBackgnRmd 

In  1993.  as  part  of  our  effort  to  ensiue 
quality  care  for  Medicare  ESRD 
beneficiaries,  we  began  a  descriptive 
epidemiological  evaluation  project 
called  the  ^d  Stage  Renal  Disease  Core 
Indicators  Project  The  core  indicators 
project  was  dmigned  to  assist  us  and 
health  professionals  who  provide  care  to 
dialysis  patients  by  regularly  collecting 
and  analyzing  certain  clinical  data  about 
ESRD  hemoiUalysis  patients  that  are 
indicators  of  the  quality  of  care  being 
provided.  The  "core"  indicators  initially 
selected  for  evaluation  included 
adequacy  of  dialysis  (as  measured  l^ 
pre-  and  post-dialysis  blood  urea 
nitrogen  leveb  to  calculate  an  urea 
reduction  ratio),  anemia  (as  measured 
by  hematocrit  levels),  blood  pressure 
control,  and  nutritional  status  (as 
measured  by  serum  albumin  levels). 
They  were  developed  by  a  workgroup 
with  representation  from  facilities  and 
the  profassional  community,  including 
the  National  Kidney  Foundation.  Forum 
of  ESRD  Networks,  Amorican 
NephroIo«y  Nurses  Association, 
National  Renal  Administrators 
Association,  and  Renal  Physicians 
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Association.  Data  on  these  core 
indicators  have  been  collected  on  a 
national  random  sample  (3  percent)  of 
patients  with  ESRO  who  were  dialyzed 
during  the  last  calendar  quarters  of 
1993, 1994,  and  1995.  The  preliminary 
analysis  of  data  collected  and  analysis 
for  patients  dialyzed  during  the  last 
quarter  of  1995  indicates  a  measurable 
national  improvement  in  the  adequacy 
of  dialysis  and  reduction  of  anemia. 

The  3  percent  random  national 
sample  consists  of  approximately  7,000 
patients  of  the  over  228,000  end  stage 
renal  disease  patients  in  the  United 
States.  With  approximately  2,747 
hemodialysis  fiacilities  in  the  United 
States,  the  average  number  of  patients 
per  facility  included  in  the  core 
indicators  project  is  between  2  and  4. 

The  core  indicators  project  has  been 
very  useful  because  it  provides  timely 
information  about  the  quality  of  care 
being  provided  to  patients  throughout 
the  national  system.  Perhaps  the  most 
important  message  from  the  first  3  years 
of  the  Core  Indicators  Project  is  that 
there  is  a  significant  opportunity  to 
improve  ESRO  care  throughout  the 
country.  The  Core  Indicators  Project  has 
enhanced  the  expertise  of  HCFA  and  the 
ESRD  provider  community  in  using 
clinical  indicators  to  improve  quality  of 
hemodialysis  care. 

While  the  study  is  a  statistically  valid 
measure  of  national  performance  and 
network  level  performance,  it  was  not 
designed  to  measure  care  provided  at 
the  facility  level.  An  essential  next  step 
is  to  develop  the  capacity  to  measure 
care  at  the  focility  level  in  order  to  assist 
us  and  ESRD  providers  to  design  and 
implement  quality  improvement 
interventions  to  addrc»s  each  fiacility's 
opportunities  to  improve  care. 

m.  Hemodialysis  Facilities  of 
Achievement  Proiect 


A.  Scope  of  Initiative 

The  ultimate  goal  of  the  Hemodialysis 
Facilities  of  Achievement  project  is  to 
foster  continuous  quality  improvement 
efforts  in  ESRD  facilities.  This  will  be 
accomplished  through  an  electronic 
data  collection  system  that  can  provide 
the  information  needed  to  design 
interventions  to  improve  care  at  such 
facilities. 

We  ciurently  use  periodic  on-site 
surveys  to  measure  whether  facilities 
approved  to  participate  in  Medicare 
meet  the  quality  standards  contained  in 
Federal  law  and  regulations.  The 
surveys  are  carried  out  by  State  survey 
agency  personnel  operating  under 
Federal  guidelines;  however,  because  of 
budget  limitations  these  surveys  are 
conducted  infrequently.  Moreover,  the 


standards  do  not  emphasize  outcome 
measures  that  can  be  used  for 
continuous  quality  improvement.  On  a 
separate  track,  these  standards,  called 
conditions  for  coverage,  are  also  under 
revision.  It  is  anticipated  that 
information  learned  from  this  project 
will  be  useful  in  determining  how 
outcome  measures  can  best  be  used 
under  revised  conditions  for  coverage. 

The  project  we  are  announcing  in  this 
notice  focuses  on  quality  of  care  through 
establishing  a  systematic  collection  of 
clinical  data  on  all  of  the  patients 
within  a  limited  number  of  participating 
volimteer  facilities.  It  builds  on  the 
knowledge  and  experience  that  we  have 
gained  through  the  Core  Indicators 
Project. 

It  will  feature:  A  system  to  collect 
uniform  clinical  information  on  each 
patient;  a  method  to  transmit  these  data 
to  us;  and  a  technique  to  analyze  these 
data  that  facilities  will  use  to  improve 
quality  of  care.  We  will  assist 
participating  facilities  to: 

•  Establish  baseline  measures  of 
identified  clinical  indicators, 

•  Use  national  and  regional  data  from 
the  Core  Indicators  Project  to  set  facility 
specific  quality  improvement  goals,  and 

•  Provide  a  mecnanism  by  which 
facilities  can  periodically  measure  and 
monitor  their  progress  over  time. 

This  project  will  permit  ESRD 
networks  and  us  to  help  facilities 
implement  and  evaluate  intervention 
strategies  responsive  to  the  needs  of 
specific  facilities,  types  of  patients,  or 
geographic  tueas. 

It  is  our  belief  that  an  outcome- 
oriented  approach  to  quality  can  reduce 
the  cost  and  improve  the  quality  of  the 
ESRD  program  and  ultimately  reduce 
regulatory  burden.  This  project  will  take 
advantage  of  electronic  communication 
technology  through  a  system  to  track 
identified  quality  indicators. 

B.  Selection  of  Participants 

Our  regional  offices  have  the  primary 
responsibility  for  oversight  of  quality  of 
care  provided  to  Medicare  beneficiaries. 
In  the  case  of  ESRD  facilities,  the 
regional  ofiBce  works  with  the  State 
survey  agencies  and  with  ESRD 
networks  to  carry  out  this  oversight 
responsibiUty.  The  Seattie  regional 
office  will  coordinate  this  project;  the 
Seattie  office  was  responsible  for  the 
Core  Indicators  Project  and  thus  has 
both  experienced  staff  and  data  support 
capacity. 

The  Seattie  regional  office  staff  will  be 
responsible  for  the  operation  of  the 
project  from  initial  assessment  of 
capacity  of  facilities  through  evaluation. 
Based  on  their  evaluation  of  the 
computer  capacity  and  capabilities  of 


facilities  in  selected  geographic  areas 
they  will:  select  participating  sites; 
establish  a  mechanism  for  electronic 
communication;  develop  software  for 
the  project;  train  participating  facilities 
in  the  use  of  equipment  and  data; 
collect  and  analyze  data  on  all  patients 
in  participating  facilities  on  a  regular 
basis;  profile  and  share  these  data  with 
facilities  and  networks;  participate  in 
planning  quality  improvement 
initiatives  at  the  facility  and  network 
level;  and  determine  which  facilities  are 
to  be  recognized  for  their  successful 
participation  in  the  project. 

To  begin  the  project,  we  will  contact 
all  hemodialysis  facilities  in  a  defined 
geographic  area  to  elicit  interest  in 
participation  and  to  assess  the  computer 
capacity  and  capability  of  the  facility. 
Unless  the  response  overwhelms 
available  resources,  we  intend  to 
include  any  facility  in  the  geographic 
area  that  wants  to  participate  and  has 
the  computer  capability  to  participate. 

C.  Establishing  Commurucation  and 
Information  Sharing 

Software  and  electronic  access  will  be 
developed  and  field  tested  by  the  Seattie 
regional  office.  The  software  used  will 
be  similar  to  data  input  forms  that  are 
used  in  the  Core  Data  Indicators  project 
and  we  anticipate  that  facilities  will 
submit  similar  information.  Once  these 
mechanisms  are  secure,  regional  office 
staff  will  begin  the  training  phase  of  the 
project.  The  regional  office  will  provide 
assistance  to  assure  that  all  project 
participants  understand  how  to  use  the 
equipment  and  software  programs  that 
will  be  at  the  center  of  this  project. 
When  each  facility  is  trained  and  ready, 
it  will  be  asked  to  transmit  to  the  Seattie 
regional  office  identified  clinical 
information  similar  to  data  collected  as 
part  of  the  Core  Indicators  Project. 
Throughout  the  duration  of  the  project, 
the  facilities  will  periodically  submit 
clinical  data  to  us  and  will  work  with 
us  on  evaluation  of  the  data. 

D.  Clinical  Indicators 

The  clinical  indicators  that  will  be 
collected  for  the  first  phase  of  the 
project  will  be  similar  to  that  of  the  Core 
Indicators  Project  which  were 
determined  in  consultation  with  renal 
care  organizations  and  patient  groups. 
We  have  a  data  base  with  several  years 
of  data  from  the  Core  Indicators  Project, 
so  we  expect  that  the  historical  data 
base  will  have  an  influence  on 
suggestions  for  data  collection. 

E.  Recognizing  Facilities  That 
Successfully  Participate  in  the  Project 

The  long  term  objective  of  this  project 
is  to  assist  hemodialysis  facilities  in 


developing  the  capacity  and  ability  to 
engage  in  continuous  quality 
improvement.  This  will  contribute  to 
improved  care  for  patients  and  reduced 
regulatory  burden  for  providers.  This  is 
not  a  simple  endeavor  nor  one  that  will 
be  put  in  place  quickly.  It  will  be 
important  to  recognize  achievement  by 
the  facilities  as  they  progress  towards 
the  lone  term  objective. 

We  place  a  high  level  of  emphasis  on 
helping  providers  develop  and  maintain 
programs  of  quality  improvement  In  the 
case  of  hemodialysis  facilities  we  are 
demonstrating  this  commitment  to  work 
in  collaboration  with  providers  to 
achieve  that  goal. 

It  is  important  to  note  that  this  is  just 
the  first  phase  of  the  project  The  real 
test  of  success  will  be  when  facilities 
have  gained  the  experience  to  have 
ongoing  systems  in  place  to  assess  the 
quality  of  care  they  are  providing  to 
patients  by  evaluating  quality  indicators 
of  outcomes  of  care.  With  measiuement 
systems  in  place,  hemodialysis  facilities 
will  be  able  to  provide  important 
information  to  patients  and  to  us  about 
the  quality  of  care  being  provided. 

F.  Evaluation  of  the  Project 

Information  about  project  results  will 
be  packaged  in  brochures  and 
newsletters  so  that  ESRD  patients  and 
non-participating  ESRD  facilities  will  be 
aware  of  the  results.  We  will 
continuously  evaluate  this  project  as  it 
progresses  and  perform  a  separate 
analysis  upon  completion.  We  believe 
that  all  of  the  participants  in  this  project 
will  leam  a  great  deal,  and  we  will 
remain  open  to  the  need  to  make 
accommodations  to  unique  situations 
that  may  arise.  We  are  convinced  that 
this  project  has  enormous  potential  to 
improve  patient  care,  lessen  regulatory 
burden,  and  use  scarce  resources  more 
wisely.  The  definitive  measure  of 
success  of  this  project  will  be  that 
systems  for  collecting  patient  specific 
clinical  data  are  in  place,  that 
transmission  of  data  to  us  is  done  at 
regular  intervals,  and  that  hemodialysis 
facilities  are  skilled  in  using  the  data  to 
design  interventions  to  continuously 
improve  care  to  their  patients. 

IV.  Collection  of  InfiDrmation 
Requirements 

This  notice  contains  information 
collection  requirements,  which  are 
currentiy  exempt  from  the  Paperwork 
Reduction  Act  of  1995,  as  outlined  in  5 
CFR  132e.3(h)(5).  The  project  described 
in  thi&  notice  is  an  extension  of  the 
National  Core  Indicators  Project,  which 
has  been  reviewed  and  approved  by  the 
National  Institutes  of  Health  (NIH) 
Clinical  Exemption  Review  Committee; 


NIH  Case  «  CE95-02-02,  February  1995. 
As  a  condition  of  this  approval,  PHS/ 
HCFA  will  submit  a  copy  of  this  up- 
dated data  collection  protocol,  which 
will  gather  customary  medical 
information  from  patient  records, 
captiued  during  the  course  of  a  medical 
examination,  to  the  United  States  Renal 
Data  System  (NIH)  before  the  study  is 
initiated. 

Both  the  Core  Indicators  Project  and 
the  extension  pilot  project  described  in 
this  notice  support  a  current  REGO  II 
effort  to  improve  the  quality  of  care 
provided  to  Medicare  beneficiaries.  The 
Core  Indicators  Project  systematically, 
annually,  collects  clinical  information 
associated  with  the  quality  of  care 
provided  to  a  sample  of  End  Stage  Renal 
Disease  (ESRD)  patients.  This  notice 
describes  a  pilot  extension  of  that 
project  which  expands  die  effort  by 
collecting  infcmnation  bom  patient 
records  more  frequently  and 
communicating  the  information  more 
efficientiy  to  HCFA  in  an  electronic 
fashion  for  HCFA/PHS  evaluation. 

It  is  envisioned  that  core  information 
regarding  outcomes  of  care  on  all  ESRD 
Medicare  beneficiaries  will  eventually 
be  shared  with  HCFA  electronically  on 
a  regular  basis,  to  provide  HCFA/PHS 
the  data  to  initiate  and  monitor  quality 
improvement  efforts,  ff  this  pilot  is 
successful,  and  HCFA  decides  to 
implement  the  REGO  II  project  based  on 
the  currentiy  approved  Core  Indicators 
Project.  HCFA  will  seek  full  OMB 
approval  for  the  data  collection 
requirements  that  fall  under  the 
purview  of  the  Paperwork  Reduction 
Act 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tltis  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget 

Authority:  Sea  1881  of  the  Social  Security 
Act  (42  U.S.C.  1395rr). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  June  14. 1996. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  1. 1996. 
Donna  E.  Shalala, 
Secretary. 

Note:  This  document  was  received  in  the 
Office  of  the  Federal  Register  on  April  24. 
1997. 

(PR  Doc.  97-11025  Filed  4-28-97;  8:45  am) 
BIUMO  CODE  4120-«1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  InstHutas  of  Health 

NoBca  of  MeaMng  of  the  National 
Advtoory  CouncH  for  Human  Qanoma 
Raaaavch 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Htunan 
Genome  Research  Institute,  May  19  and 
20, 1997.  National  Institutes  of  Health. 
Building  31 ,  C  wing,  6th  Floor, 
Conference  Room  10,  Bethesda,  MD. 

This  meeting  will  be  open  to  the 
public  on  Monday,  May  19, 8:30  a.m.  to 
approximately  3:00  p.m.  to  discuss 
administrative  details  ot  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Tide  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  will  be  closed  to 
the  public  on  May  19,  from  3K)0  p.m.  to 
recess  and  on  May  20  from  8:30  aon.  to 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  application, 
the  disclosure  of  which  would 
constitute  a  clearly  imwananted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  Director. 
National  Hiunan  Genome  Research 
Institute,  National  Institutes  of  Health. 
Building  31,  Room  4B09,  Bethesda, 
Maryland  20892,  (301)  496-0844,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconunodations,  should 
contact  Ms.  Jane  Ades,  (301)  594-0654, 
two  weeks  in  advance  of  the  meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.) 
Dated:  April  23. 1997. 

La  Verne  Y.  StringBeld. 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-10964  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  G — Initial 
Review  Group  Education  Subconunittee. 

Date:  June  24-25. 1997. 

Time:  8  a.m.  to  5  p.m. 

Place:  Holiday  Inn — Georgetown.  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  John  W.  Abrell,  Ph.D., 
ScientiHc  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive  Blvd., 
Room  635B.  Bethesda.  MD  20892,  Telephone: 
301-496-9767. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c}(4)  and  552b(c)(6),  Tide 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimibers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support  93.398,  Cancer  Research  Manpower. 
93.399.  Cancer  ControLJ 
Dated:  April  23.  1997. 
LaVeine  Y.  Springfield, 
Conunittee  Management  Officer,  NBL 
[FR  Doc.  97-10965  Filed  4-28-97;  8:45  am] 

MLLJNG  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute,  Notice  of 
Meeting  of  Board  of  Scientific 
Counselors 

Piusuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute.  June  24'and  25, 11997  in 
Building  31,  Room  6A35,  National 


Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  24  from  9  a.m.  until 
approximately  4  p.m.  for  general 
remarks  by  the  Director,  Intramuiral 
Research  Ptogram,  National  Eye 
Institute  (NEI),  on  matters  concerning 
the  intramural  program  of  the  NEI. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(cJ(6j,  Tide  5,  U.S.C. 
and  sec  10(dJ  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
June  24  from  approximately  4  p.m.  until 
recess  and  on  June  25  from  8:30  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
projects  conducted  by  the  Laboratory  of 
Retinal  Cell  and  Molecular  Biology. 
These  evaluations  and  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  projects,  including  consideration  of 
persoimel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Marie  Watkins,  Committee 
Management  Officer,  NEI,  EPS/350, 
Bethesda,  Maryland  20892,  (301J  496- 
5301,  will  provide  a  sxmunary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Watkins  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  April  24, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11005  Filed  4-28-97;  8:45  am) 

Muata  coec  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Eye  Institute;  Notice  of  the 
Meeting  of  ttie  National  Advisory  Eye 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council  (NAEC) 
on  June  12, 1997,  Executive  Plaza  North. 
Conference  Room  G,  6130  Executive 
Boulevard,  Bethesda,  Maryland. 


The  NAEC  meeting  will  be  open  to 
the  public  on  June  12  from  8:30  a.m. 
until  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6}, 
Tide  5,  U.S.C.  and  sec.  10(dJ  of  Public 
Law  92-463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  on  June  12 
from  approximately  11:30  a.m.  until 
adjournment  at  approximately  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Lois  DeNiimo,  Council  Assistant, 
National  Eye  Institute,  EPS.  Suite  350, 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda,  Maryland  20892-7164,  (301) 
496-9110,  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  4ipon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health) 

Dated:  April  24. 1997. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-11006  Filed  4-28-97;  8:45  am) 
BHJJNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  Board  of 
Scientific  Counselors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Heart, 
Lung,  and  Blood  Institute  at  8:00  a.m. 
on  Jime  5-6, 1997,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building 
10,  Room  7S235,  Bethesda,  Maryland 
20892. 


In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Tide  5,  U.S.C. 
and  sec  10(d)  of  Pub.  L.  92-463,  the 
entire  meeting  will  be  close  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Dr.  Edward  D.  Kom,  Executive 
Secretary  and  IDirector,  Division  of 
Intramural  Research,  NHLBI,  NIH, 
Building  10,  Room  7N214,  (301)  496- 
2116,  will  furnish  substantive  program 
information. 

Dated:  April  23, 1997. 
UVeme  Y.  StringfieU. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-10962  Filed  4-28-97;  8:45  am] 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Qeneral  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  meeting: 

Committee  Name:  Minority  Program 
Review  Committee,  MARC,  Minority  Access 
to  Research,  Careers  Sub-Committee. 

Date:  June  12-13. 1997. 

Time:  8:30  a.m. — adjoununent 

Place:  Holiday  Inn— Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Richard  I.  Martinez.  Ph.D., 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  1AS-19G,  Bethesda,  MD 
20892-6200,  301-594-2849. 

Purpose:  To  review  institutional  research 
training  grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5,  U,S.C.  The  discussions  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  93.821,  Biophysics  and 


Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research  . 
Support  [MBRS].) 

Dated:  April  23, 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-10959  Filed  4-28-97;  8:45  am] 
BOUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting. 

Name  of  SEP:  Cellular/Molecular 
Pathophysiology  of  Mental  Retardation 
(TELECONFERENCE). 

Date:  May  8, 1997. 

Time:  10:30  a.  m. -adjournment 

Place:  6100  Executive  Boulevard,  6100 
Building,  Room  5E03,  Rockville,  Maryland 
20852. 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  NICHD. 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 

funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  Cor  Mothers  and 
Children,]  National  Institutes  of  Health.) 


Dated:  April  23, 1997. 
LaVema  Y.  Stringfield, 
Comjnittee  Management  Officer,  NIH. 
(FR  Doc.  97-10960  Filed  4-26-97;  8:45  am] 

BtUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Preclinical  Evaluation  of 
llierapies  for  Microsporidial  Infisctions 
(Telephone  Conference  Call). 

Date:  May  2. 1997. 

Time:  1:00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C01, 
Bethesda,  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Vassil  Georgiev, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C04, 
Bethesda,  MD  20892-7610,  (301)  496-8206. 

Purpose/Agenda:  To  evaluate  a  contract 
propcMal. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
application  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immimology,  Allergic 
and  Immtuiological  Diseases  Research; 
93.856,  Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  April  23. 1997. 
UVame  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-10961  Filed  4-28-fl7;  8:45  am] 

MUMQ  OOOE  4140-01-M 
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OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Naticnai  Institutes  of  HMltti 

National  instltuta  of  Nursing  Research; 
NoUca  of  Meeting  of  the  Nationai 
Adviaory  Council  for  Nursing  fleeaarcft 
and  its  SubconMnittee 

Piirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Niusing 
Research,  National  Institute  of  Nursing 
Research,  National  Institutes  of  Health 
and  its  Planning  Subcommittee  on  June 
10-11, 1997,  National  Institutes  of 
Health.  William  H.  Natcher  Building,  45 
Center  Drive,  Conference  Room  El  and 
E2,  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  June  10  from  1:00  p.m.  to 
recess  and  on  June  1 1  from 
approximately  9:00  a.m.  to  10:15  a.m. 
for  discussion  of  program  policies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(cH6), 
Title  5  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  Council  meeting  will  be 
closed  to  the  public  from  10:15  a.m.  to 
adjournment  on  June  11.  There  %vill  also 
be  a  meeting,  closed  to  the  public,  of  the 
Planning  Subcommittee  on  June  10  from 
9:00  a.m.  to  11:00  a.m.  in  Building  31, 
Room  5B03.  These  meetings  are  closed 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
application.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

A  siunmary  of  the  meetings,  rosters  of 
committee  members,  and  other 
information  may  be  obtained  from  the 
Executive  Secretary,  Dr.  Lynn  Amende, 
NINR.  NIH,  Building  45,  Room  3AN-12, 
Bethesda.  Maryland  20892,  301/594- 
5968.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodation,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursixig  Research. 
National  Institutes  of  Health.) 

Dated:  April  23, 1997. 
UVariM  Y.  Striagfield. 
Committee  Ktanagement  Officer.  NIH. 
|FR  Doc.  97-10963  Filed  4-28-97;  8:45  am) 
COOK  414a-01-M 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Instltuta  of  Mental  Health; 
Notice  of  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Institute  of  Mental  Health. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5 
U.S.C,  the  entire  meeting  will  be  closed 
for  the  review,  discussion,  and 
evaluation  of  staff  scientists  and 
individual  programs  and  projects.  The 
subject  matter  to  be  reviewed  contains 
information  of  a  confidential  nature, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
-which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Agenda/Purpose:  To  evaluate  recent 
reviews  of  selected  intramural  research 
proiects  and  make  final  recommendations. 

Committee  Name:  Board  of  Scientific 
Counselors.  National  Institute  of  Mental 
Health. 

Date:Junel6. 1997. 

Tune:  8:30  a.m. 

Place:  Building  36.  Room  1B07.  National 
Institutes  of  Health.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Contact  Person:  Robert  W.  Dennis. 
Executive  Secretary.  Building  10,  Room 
4N222.  9000  Rockville  Pike,  Bethesda.  MD 
20892:  Telephone:  301-496-4183. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281,93.282) 

Dated:  April  24, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11008  Filed  4-28-97;  8:45  am] 

BMJJNO  COM  4140-ei-M 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

Division  of  Research  Grants;  Notica  of 
Cloaad  Meetings 

Pursiiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 


Date:  May  6. 1997. 

Time:  2  p.m. 

Place:  NIH,  Rockledge  2,  Room  5168. 
Telephone  Conference. 

Contact  Penan:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168,  Bethesda.  Maryland  20892,  (301) 
435-1245. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  May  13, 1997. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  2.  Room  5186, 
Telephone  Conference. 

Contact  Person:  Dr.  Kenneth  Newrock, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5186.  Bethesda, 
Maryland  20892,  (301)  43&-1252. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  May  20, 1997. 

rime:  2  p.m. 

P/ac8.  NIH.  Rockledge  2.  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5172,  Bethesda. 
Maryland  20892.  (301)  435-1247. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  May  21, 1997. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  2,  Room  5120, 
Telephone  Conference. 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120.  Bethesda. 
Maryland  20892,  (301)  435-1179. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5,  U.S.C. 
Applications  and/or  propcaals  and  the 
discussions  could  reveal  confidential  trade 
secrets  of  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892,  03.893.  National  Institutes  of  Health. 
HHS). 

Dated:  April  24. 1997. 
UVenie  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-11007  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haatth 

Prospective  Grant  of  Exclusive 
License:  Treatment  of  Cancer  Using 
Human  Ctiorionic  Gonadotropin  (hCG) 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(lKI)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-Mdde 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application 
Serial  Number  08/286.299,  and  entitled; 
"Treatment  of  Cancer  Using  Human 
Chorionic  Gonadotropin  (hCG)",  and 
corresponding  U.S.  and  foreign  patent 
applications  to  Serono  Laboratories, 
Inc.,  of  Norwell,  Massachusetts.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  alignment  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  field  of  use  for  this 
prospective  exclusive  license  may  be 
limited  to  "Treatment  of  Cancer". 
SUPPlfMENTARY  INFORMATION:  Clinical 
observations  of  the  regression  of 
Kaposi's  sarcoma  (KS)  in  women  diuing 
pregnancy  and  its  return  after  birth  has 
suggested  the  existence  of  a  naturally- 
occurring  KS  therapeutic.  Research 
performed  at  the  National  Cancer 
Institute  suggested  the  cause  of  this 
phenomena  was  hCG.  hCG  is  a  hormone 
which  is  naturally  produced  by  the 
placenta  during  pregnancy.  In  the  male, 
hCG  stimulates  die  development  of 
accessory  organs.  hCG  is  composed  of 
an  alpha  chain  that  is  identical  in 
structure  to  several  other  hormones  and 
a  unique  beta  chain.  The  beta  chain  of 
hCC  was  found  to  induce  apoptosis,  or 
programmed  cell  death  in  primary 
culttues  of  KS  cells.  Studies  performed 
in  KS  tumors  in  nude  mice  confirmed 
the  anti-KS  efiiBct  of  hCG. 

The  above  captioned  patent 
application  describes  the  use  of  various 
hormones  in  the  treatment  of  cancer.  In 
particidar,  the  use  of  hCG  or  the  P 


subimit  thereof  and  luteinizing  hormone 
or  the  3  subunit  thereof  in  the  treatment 
of  cancer,  including  breast,  prostate, 
ovary  and  stomach  carcinomas  and,  in 
particular,  KS  are  described.  KS  is  the 
most  common  neoplasm  in  HIV-infected 
patients  and  hCG  has  been  used  to  treat 
KS  patients  (Gill,  et  al.,  "The  Effects  of 
Preparations  of  Human  Chorionic 
Gonadotropin  on  AIDS-related  Kaposi's 
Sarcoma",  New  Eng. ).  Med.  1996  Oct 
24:335(17):1261-69. 
ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Raphe  Kantor,  Ph.D., 
Technology  Licensing  Specialist,  OCBce 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7735  ext  247;  Facsimile:  301/402- 
0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
Applications  for  a  license  in  the  field  of 
use  filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  licenses.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  June  30. 1997  will  be  considered. 
Comments  and  objections  submitied  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C  552. 

Dated:  April  16, 1997. 
Bailtara  M.  McGaiejr, 

Deputy  Director,  Office  of  Technology 

Transfer. 

(FR  Doc.  97-11009  FUed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

List  of  Programs  Eligible  for  Inclusion 
in  Rscal  Year  1998  Annual  Funding 
Agreements  To  Be  Negotiated  With 
SeW-Govemance  Tribes  by  Interior 
Bureaus  Other  than  the  Bureau  of 
Indian  Affairs 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  programs  or 
portions  of  programs  that  are  eligible  for 
incliision  in  Fiscal  Year  1998  annual 
funding  agreements  with  self- 
governance  tribes  and  lists 
programmatic  targets  for  each  of  the 
non-BIA  bureaus,  purauant  to  section 


405(c)(4)  of  the  Tribal  Self-Governance 

AcL 

OATES:  This  notice  expires  on ' 

September  30, 1998. 

ADDRESSES:  Inquiries  or  comments 

regarding  this  notice  may  be  directed  to 

the  Office  of  Self-Governance.  1849  C 

Street  NW,  2548  MIB,  Washington,  DC 

20240.  Telephone  (202)  219-0240  or  to 

the  bureau  points  of  contact  listed 

below. 

SUPPLENTARY  MFORMATKM: 

L  Background 

Tide  n  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1994 
(P.L.  103-413,  the  "Self-Governance 
Act"  or  the  "Act")  instituted  a 
permanent  tribal  self-govenumce 
program  at  the  Department  of  the 
Interior  (DOI).  Under  the  self- 
governance  program  certain  programs. . 
functions,  services,  and  activities  or 
portions  thereof  in  Interior  bureaus 
other  than  BIA  are  eligible  to  be 
planned,  conducted,  consolidated,  and 
administered  by  a  self-governance  tribal 
government 

Under  section  405(c)  of  the  Self- 
Governance  Act,  die  Secretary  of  the 
Interior  is  required  to  publish  annually: 
(1)  A  list  of  non-BIA  programs,  services, 
activities,  and  functions  or  portions 
thereof,  that  are  eligible  for  inclusion  in 
agreements  negotiated  under  the  self- 
govemanpe  program;  and  (2) 
programmatic  targets  for  these  bureaus. 

Under  the  Self<k)vemance  Act,  two 
categories  of  non-BIA  programs  are 
eligible  for  self-governance  funding 
agreements.  Under  section  403(b)(2)  of 
the  Act,  any  non-BIA  program,  service, 
function  or  activity  that  is  administwed 
by  Interior  that  is  "otherwise  available 
to  Indian  tribes  or  Indians,"  can  be 
administered  by  a  tribal  government 
through  a  self-governance  agreement 
The  E)epartment  interprets  this 
provision  to  authorize  the  inclusion  of 
not  only  programs  eligible  for  self- 
determination  contracting  imder  Tide  I 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (P.L.  93-638), 
but  also  other  programs  which  the 
Department  determines  are  appropriate 
and  to  the  extent  available  under  other 
laws  for  contracting  out  or  including  in 
cooperative  agreements. 

Section  403(bK2)  also  specifies  that 
"nothing  is  this  subsection  may  be 
construed  to  provide  any  tribe  with  a 
preference  with  respect  to  the 
opportunity  of  the  tribe  to  administer 
programs,  services,  functions  and 
activities,  or  portions  thereof,  uidess 
such  preference  is  otherwise  provided 
for  by  law."  Under  section  403(c)  of  the 
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Act.  ths  Secretary  may  include  other 
programs,  services,  functions,  and 
activities,  or  portions  thereof,  that  are  of 
"special  geographic,  historical,  or 
cultiual  significance"  to  a  self- 
governance  tribe. 

Under  section  403(k}  of  the  Self- 
Governance  Act.  annual  agreements 
cannot  include  programs,  services, 
functions,  or  activities  that  are 
inherently  Federal  or  where  the  statute 
establishing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  tribe.  However,  a  tribe  (or 
tribes)  need  not  be  identified  in  the 
authorizing  statutes  in  order  for  a 
program  or  element  to  be  included  in  a 
self-governance  agreement.  While 
general  legal  and  policy  guidance 
regarding  what  constitutes  an  inherently 
Federal  function  exists,  we  will 
determine  whether  a  specific  function  is 
inherently  Federal  on  a  case-by-caae 
basis  considering  the  totality  of 
cimunstances. 

n.  Annual  Funding  Agreements 
BetwBBu  Self-Govemance  Tribes  and 
NoB-BIA  Bureaus  of  the  Department  of 
the  Interior 

During  Fiscal  Year  1995,  two  annual 
funding  agreements  to  commence  in 
Fiscal  Year  1996  were  negotiated  by  the 
Bureau  of  Reclamation  and  self- 
governance  tribes  for  portions  of  the 
Central  Arizona  Project.  One  was  an 
annual  funding  agreement  with  the  Salt 
River  Pima  Maricopa  Indian  Community 
to  administer  and  construct  the 
community  distribution  system  on 
reservation  lands  as  authorized  by 
section  301(a)  of  the  Colorado  River 
Basin  Project  Act  The  wrork  and  terms 
of  that  funding  agreement  are  now 
complete.  An  annual  funding  agreement 
with  the  Gila  River  Indian  Community 
to  develop  portions  of  the  irrigation 
system  on  their  reservation  as 
authorized  by  section  301(a)  of  the 
Colorado  River  Basin  Project  Act  was 
begun  in  Fiscal  Year  1996  and  a 
successor  agreement  is  continuing  in 
Fiscal  Year  1997. 

In  Fiscal  Year  1996,  the  National  Park 
Service  and  Kawerak,  Inc.  negotiated  an 
annual  funding  agreement  supported  by 
funds  from  the  shared  Beiingian 
heritage  program.  This  work  will  result 
in  a  more  complete  record  of  Inuit, 
Siberian  Yupik  and  Northern  Norton 
Sound  Yupik  culture,  history,  and 
traditional  knowledge  of  the  Bering 
Straits  region. 

m.  Eligible  Programs  of  the  Department 
of  tbe  Interior  Non-BIA  Bureaus 

Following  this  paragraph  is  a  listing 
by  bureau  of  the  types  of  non-BIA 
programs,  or  portions  thereof,  that  may 


be  eligible  for  self-governance  annnal 
funding  agreements  because  they  are 
either  "otherwise  available  to  Indians" 
and  not  precluded  by  any  other  law,  or 
may  have  "special  geographic, 
historical,  or  cultural  significance"  to  a 
participating  tribe.  This  summary  is  a 
general  listing  that  represents  the 
bureaus'  best  estimates  of  activities  that 
may  be  available  for  negotiation  at  the 
request  of  the  self-governance  tribe. 
Since  1996,  the  Bureau  of  Mines  no 
longer  exists  and  therefore,  is  not  on 
this  list. 

The  Department  will  also  consider  for 
inclusion  in  annual  funding  agreements 
other  programs  or  activities  not 
included  in  this  listing,  but  which,  upon 
request  of  a  self-governance  tribe,  the 
Department  determines  to  be  eligible 
under  either  sections  403(b)(2)  or  403(c) 
of  the  Act.  If  you  have  any  questions 
about  these  programs  or  other  programs 
that  you  may  be  interested  in,  please 
contact  the  appropriate  bureau 
representative. 

A.  Eligible  Programs  of  the  Bureau  of 
Land  Management  (BLM) 

BLM  management  responsibilities 
cover  a  wide  range  of  areas  such  as 
recreational  activities,  timber,  range  and 
minerals  management,  wildlife  h^itat 
management  and  watershed  restoration. 
In  addition,  BLM  is  responsible  for  the 
survey  of  certain  Federal  and  tribal 
lands.  Two  programs  also  provide  tribal 
services:  (1)  Tribal  and  allottee  minerals 
management;  and  (2)  Survey  of  tribal 
and  allottee  lands.  BLM  contracts  out 
some  of  its  activities  in  the  management 
of  public  lands.  These  and  other 
activities,  dependent  upon  the 
availability  of  funds,  the  need  for 
specific  services,  or  the  self-governance 
tribe  demonstrating  a  special 
geographic,  cidtural,  or  historical 
connection,  may  be  available  for 
inclusion  in  agreements.  Once  a  tribe 
has  made  initial  contact  with  BLM, 
more  specific  information  will  be 
provided  by  the  respective  BLM  State 
office. 

Programs  Otherwise  Available 

1.  Cadastral  Survey.  Tribal  and 
allottee  cadastral  siuvey  services  are 
already  available  for  contracts  under 
Title  I  of  the  Act  and  may  be  available 
for  inclusion  in  an  annual  funding 
agreement. 

2.  Cultural  Heritage.  Cultural  heritage 
activities,  such  as  research  and 
inventory,  may  be  available  in  specific 
States. 

3.  Forestry  hianagement.  Activities, 
such  as  environmental  studies,  trae 
planting,  thinning  and  similar  woriiL  may 
be  available  in  specific  SUtes. 


4.  Minerals  Management.  Inspection 
and  enforcement  of  Indian  oil  and  gas 
operations,  infection,  enforcement  and 
production  verification  of  Indian  sand 
and  gravel  operations:  These  activities, 
already  available  for  contracts  under 
Tide  I  of  the  Act.  may  be  available  for 
inclusion  in  an  annual  funding 
agreement. 

5.  Range  Management.  Activities  such 
as  re-vegetation,  noxious  weed  control, 
fencing,  and  similar  activities  may  be 
available  in  specific  States. 

6.  Riparian  Management.  Activities 
such  as  facilities  construction,  erosion 
control,  rehabilitation,  and  similar 
activities  may  be  available  in  specific 
States. 

7.  Recreation  Management.  Activities 
such  as  facilities  construction  and 
maintenance,  interpretive  design  and 
construction,  and  similar  activities  may 
be  available  in  specific  States. 

8.  Wildlife  and  Fisheries  Habitat 
Management.  Activities  such  as 
construction  and  maintenance, 
interpretive  design  and  construction, 
and  similar  activities  may  be  available 
in  specific  States. 

Potential  Tribal  Connection 

1.  Cultural  Heritage.  Cultural  heritage 
activities,  as  well  as  activities  such  as 
site  monitoring,  may  be  eligible  in  a 
specific  State. 

2.  Forestry  Management.  Some  of 
these  activities  may  be  eligible  in 
specific  States. 

3.  Range  Management.  Some  of  these 
activities  may  be  eligible  in  a  specific 
State. 

4.  Riparian  Management.  Some  of 
these  activities  may  be  eligible  in  a 
specific  State. 

5.  Recreation  Management.  Some  of 
these  activities  may  be  eligible  in  a 
specific  State. 

6.  WildlifB  and  Fisheries  Habitat 
Management.  Some  of  these  activities 
may  be  eligible  in  a  specific  State. 

For  questions  regaitling  Indian  self- 
governance  contact  the  BLM  Self- 
Govemance  Coordinator,  Dr.  Marilyn 
Nickels.  Washington  Office.  1849  C 
Street  NW..  Washington,  DC  20240, 
(202)  452-0330,  fax:  (202)  452-7701. 
General  information  on  all  contracts 
available  in  a  given  year  through  the 
BLM  can  be  obtained  from  the  BLM 
National  Business  Center,  PO  Box 
25047,  Bldg  50  Denver  Federal  Center, 
Denver,  CO  80225-0047. 

B.  Eligible  Programs  of  the  Bureau  of 
Reclamation 

Reclamation  operates  a  wide  range  of 
water  resoiirce  management  projects  for 
hydroelectric  power  generation, 
municipal  and  industrial  water 


supplies,  flood  control,  outdoor 
recreation,  enhancement  of  fish  and 
wildlife  habitats,  and  research.  Most  of 
Reclamation's  activities  involve 
construction,  operations  and 
maintenance,  and  management  of  water 
resources  projects  and  associated 
facilities.  Components  of  the  following 
Fiscal  Year  1998  water  resource 
management  and  construction  projects 
may  be  eligible  for  self-governance 
annual  funding  agreements. 

1.  Wetlands  Emiancement  Project  (Sac 
and  Fox  Nation  Of  Oklahoma)— OK. 

2.  Klamath  Project— CA,  OR. 

3.  Newlands  Project — ^NV,  CA. 

4.  Trinity  River  Restoration  Program — 
CA. 

5.  Central  Valley  Project  (Trinity 
Division) — CA. 

6.  Central  Arizona  Project — AZ.  CA. 
NM,UT. 

7.  Colorado  River  Front  Work/Levee 
System— AZ,  CA,  NV. 

8.  Lower  Colorado  Indian  Water 
Management  Study— AZ.  CA,  NV. 

9.  Middle  Rio  Grande  Project-^4M. 

10.  Washoe  Project— NV.  CA. 

11.  Yuma  Area  Projects — AZ,  CA,  NV. 

12.  Wild  Horse  Dam  and  Reservoir^— 
NV. 

13.  Indian  Water  Rights  Settlement 
Projects — as  Congressionally  authorized. 

For  questions  regarding  self- 
governance  contact  Dr.  Barbara 
McDowell,  Native  American  Affairs 
Office,  Bureau  of  Reclamation  (W- 
6100),  1849  C  Street  NW.,  Washington, 
DC  20240-0001,  (202)  208-4733,  fax: 
(202) 206-6688. 

C.  suable  Programs  of  the  Fish  and 
Wildlife  Service  (FWS) 

The  mission  of  FWS  is  to  conserve, 
protect,  and  enhance  fish,  wildlife,  and 
their  habitats  for  the  continuing  benefit 
of  the  American  people.  Primary 
responsibilities  are  for  migratory  birds, 
endangered  species,  freshwater  and 
anadromous  fisheries,  and  certain 
marine  mammals.  FWS  has  a  continuing 
cooperative  relationship  with  a  niunber 
of  Indian  tribes  through' the  National 
Wildlife  Refuge  System  and  the 
hatcheries  program. 

FWS  will  also  discuss  participation  in 
any  program  with  any  Indian  tribe,  self- 
governance  or  non-self-govemance.  Any 
self-governance  tribe  may  ask  a  wildlife 
refuge  or  fish  hatchery  directly  about 
contracting  imder  the  Self-Governance 
Act. 

Some  elements  of  the  following 
programs  may  be  eligible  for  contracting 
under  a  self-governance  annual  funding 
agreement  The  listing  below  was 
developed  considering  the  proximity  of 
an  identified  self-governance  tribe  to  a 
national  wildlife  refuge  or  national  fish 


hatchery,  and  the  types  of  programs  that 
have  components  that  may  be  suitaUe 
for  contracting  through  a  self- 
governance  annual  funding  agreement 

Subsistence  Programs  Within  Alaska 

1.  Fish  and  Wildlife  Technical 
Assistance,  Restoration  and 
Consovation 

a.  Fish  and  wildlife  population 
surveys. 

b.  Habitat  surveys. 

c.  Sport  fish  restoration. 

d.  Feeding  depredating  migratory 
birds. 

e.  Fish  and  wildlife  prc^ram 
planning. 

f.  Habitat  restoration  activities. 

2.  Endangered  Species  Program 

a.  Cooperative  management  of 
conservation  programs. 

b.  Development  of  recovery  plans. 

c.  Conducting  status  surveys  for  hi^ 
priority  candidate  species. 

d.  Recovery  plan  implementation. 

3.  Education  Programs 

a.  Interpretation. 

b.  Outdoor  classrooms. 

c.  Visitor  center  operations. 

d.  Volunteer  coordination  efforts  on 
and  off-refuge. 

4.  Environmental  Contaminants 
Program 

a.  Analytical  devices. 

b.  Removal  of  underground  storage 
tanks. 

c  Specific  cleanup  activities. 

d.  Natural  resource  economic 
analysis. 

e.  Specific  field  data  gathering  efforts. 

5.  Hatchery  Operations 

a.  Egg  taking. 

b.  Rearing/feeding. 

c.  Disease  treatment 

d.  Tagging. 

e.  Clerical/facility  maintenance. 

6.  Wetland  and  Habitat  Conservation 
and  Restoration 

a.  Construction. 

b.  Planning  activities. 

c.  Habitat  monitoring  and 
management 

7.  Conservation  Law  Enforcement 

a.  All  law  enforcement  efforts  under 
cross-deputization. 

8.  National  Wildlife  Refuge  Operations 
and  Maintenance 

a.  Construction. 

b.  Farming. 

c.  Concessions. 

d.  Maintenance. 

e.  Comprehensive  management 
planning. 


f.  Biological  program  efforts. 

g.  Habitat  management 

Locations  of  Wildlife  Refuges 

1.  Humboldt  Bay  National  Wildlife 
Refuge— CA. 

2.  Kootenai  National  Wildlife 
Refoge— ED. 

3.  Agassiz  National  Wildlife  Refuge — 
MN. 

4.  Rice  Lake  National  WTildlife 
Refuge— MN. 

5.  Mille  Lacs  National  Wildlife 
Refuge— MN. 

6.  Pablo  National  Wildlife  Refuge— 
MT. 

7.  Ninepipe  National  Wildlife       . 
Refuge— MT. 

8.  National  Bison  Range — MT. 

9.  Sequoyah  National  Wildlife 
Refuge— OK. 

10.  Tishomingo  National  Wildlife 
Refuge — OK. 

11.  Bandon  Marsh  National  Wildlife 
Refuge— OR. 

12.  San  Juan  Islands  National  Wildlife 
Refiige— WA. 

13.  Dungeness  National  Wildlife 
Refuge— WA. 

14.  Nisqually  National  Wildlife 
Refuge— WA. 

15.  Alaska  National  Wildlife  Refuge— 
AK. 

16.  Mescalero  National  Fish 
Hatchery-^«JM. 

17.  Alchesay  National  Fish 
Hatchery — AZ. 

18.  Quinault  National  Fish 
Hatchery— WA. 

19.  Makah  National  Fish  Hatchery— 
WA 

For  questions  regarding  self- 
governance  contact  Duncan  Brown. 
Native  American  Liaison,  Fish  and 
Wildlife  Service  (MS3012),  1849  C 
Street  NW,  Washington,  D.C  20240- 
0001,  (202)  206-4133,  fax:  (202)  208- 
7407. 

D.  Eligible  Programs  of  the  Minerals 
Management  Service  (h4MS) 

MMS  provides  responsible 
stewardship  of  America's  ofbhore 
resources  and  collects  revenues 
generated  from  minmal  leases  on 
Federal  and  Indian  lands.  MMS  is 
responsible  for  the  management  of  the 
Federal  Outer  Continental  Shelf,  which 
are  submerged  lands  off  the  coasts  that 
have  significant  energy  and  mineral 
resources.  MMS  also  ofiisrs  mineral- 
owning  tribes  other  opportunities  to 
become  involved  in  MMS's  Royalty 
Management  Program  functions.  These 
programs  address  the  intent  of  Indian 
self-governance  but  are  available 
regardless  of  self-governance  intentions 
or  status  and  are  a  good  prereqtiisite  for 
a««iiming  other  technical  functions. 
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Within  the  ofbhore  minerals 
management  program,  environmental 
impact  assessments  and  statements,  and 
environmental  studies,  may  be  available 
if  a  self-governance  tribe  demonstrates  a 
special  geographic,  cultural,  or 
historical  coimection.  Generally,  royalty 
management  programs  are  available  to 
tribes  because  of  their  status  as  Indians. 
Royalty  management  programs  that  may 
be  available  to  self-governance  tribes  are 
as  follows. 

1.  Audit  of  tribal  myalty  payments. 
Audit  activities  for  tribal  leases,  except 
for  the  issuance  of  orders,  final 
valuation  decisions,  and  other 
enforcement  activities.  (For  tribes 
already  participating  in  MMS  delegated 
audits,  this  program  is  offered  as  an 
optional  alternative.) 

2.  Verification  of  tribal  royalty 
payments.  Financial  compliance 
verification  and  monitoring  activities, 
production  verification,  and  appeals 
research  and  analysis. 

3.  Tribal  myalty  reporting,  accounting 
and  data  management.  Establishment 
and  management  of  royalty  refiorting 
and  accounting  systems  including 
document  processing,  production 
reporting,  reference  data  (lease,  payor, 
agreement)  management,  billing  and 
general  ledger. 

4.  Tribal  royalty  valuation. 
Pisliminary  analysis  and 
recommendations  for  valuation  and 
allowance  determinations  and 
approvals. 

5.  Royalty  Management  of  Allottee 
Leases.  Royalty  management  of  allottee 
leases. 

6.  Online  monitoring  of  royalties  and 
accounts.  Online  computer  access  to 
reports,  payments,  and  royalty 
information  contained  in  MMS 
accounts.  MMS  will  install  equipment 
at  tribal  locations,  train  tribal  staff,  and 
assist  tribe  in  researching  and 
monitoring  all  payments,  reports, 
accounts,  and  historical  information 
regarding  their  leases. 

7.  Royalty  Internship  Program.  A  new 
orientation  and  training  program  for 
auditors  and  accountants  from  mineral 
producing  tribes  to  acquaint  tribal  staff 
with  royalty  laws,  procediues,  and 
techniques.  This  program  is 
recommended  for  tribes  that  are 
considering  a  self-governance  agreement 
but  have  not  yet  acquired  mineral 
revenue  expertise  via  a  FOGRMA 
section  202  contraci. 

For  questions  regarding  self- 
governance  contact  Joan  Killgore, 
Royalty  Liaison  Office,  Minerals 
Management  Service.  1849  C  Street  NW, 
Room  4241,  Washington,  D.C.  20240- 
0001,  (202)  208-3512,  fiax  (202)  208- 
3982. 


E.  Eligible  Propams  of  the  National 
Park  Service  (NPS) 

The  National  Park  Service  administers 
the  National  Park  System  made  up  of 
national  parks,  monuments,  historic 
sites,  battlefields,  seashores,  lake  shores 
and  recreation  areas.  NPS  maintains  the 
park  units,  protects  the  natural  and 
cultural  resources,  and  conducts  a  range 
of  visitor  services  such  as  law 
enforcement,  interpretation  of  geology, 
history,  and  natural  and  cultiiral 
resources.  Some  elements  of  these 
programs  may  be  eligible  for  contracting 
under  a  self-governance  annual  funding 
agreement.  The  following  list  was 
developed  considering  the  geographic 
proximity  to,  and/or  traditional 
association  of  a  self-governance  tribe 
with,  units  of  the  National  Park  system, 
and  the  types  of  programs  that  have 
components  that  may  be  suitable  for 
contracting  through  a  self-governance 
annual  funding  agreement. 

1.  Programs  otherwise  available 
(ongoing  programs  and  activities). 
Components  of  the  programs  on  the 
following  list  are  potentially  eligible  for 
inclusion  in  a  self-governance  annual 
funding  agreement.  Programs  may  be 
available  within  units  of  the  National 
Park  Sjrstem. 

a.  Archaeological  surveys. 

b.  Comprehensive  management 
planning. 

c.  Cultural  resource  management 
projects. 

d.  Ethnographic  studies. 

e.  Erosion  control. 

f.  Fire  protection. 

g.  Hazardous  fuel  reduction, 
n.  Housing  construction  and 

rehabilitation. 

I.  Gathering  baseline  subsistence 
data— AK. 

j.  Janitorial  services. 

k.  Maintenance. 

1.  Natiiral  resource  management 
projects.  '~ 

m.  Range  assessment — AK. 
n.  Reindeer  grazing — AK. 
o.  Road  repair, 
p.  Solid  waste  collection  and 
disposal, 
q.  Trail  rehabilitation. 

2.  Programs  having  a  potential  tribal 
connection  (special  programs).  Aspects 
of  these  programs  may  be  available  if  a 
self-governance  tribe  demonstrates  a 
geographical,  cultural,  or  historical 
connection. 

a.  Beringia  Research. 

b.  Elwha  River  Restoration. 

3.  Locations  of  Programs.  Aspects  of 
the  ongoing  programs  and  activities  may 
be  available  at  the  i>ark  units  with 
known  geographic,  cultural,  or 
historical  connections  with  a  self- 
governance  tril>e. 


a.  Lake  Clark  National  Park  and 
Preserve — AK. 

b.  Katmai  National  Park  and 
Preserve — AK. 

c.  Glacier  Bay  National  Park  and 
Preserve — AK. 

d.  Sitka  National  Historical  Park— AK. 

e.  Kenai  Fjords  National  Park — AK. 

f.  Wrangell-St.  Elias  National  Park  & 
Preserve — AK. 

g.  Bering  Land  Bridge  National  Park — 
AK. 

h.  Northwest  Alaska  Areas — AK. 

I.  Gates  of  the  Arctic  National  Park  & 
Preserve — ^AK. 

j.  Yukon  Charlie  Rivers  National 
Preserve — AK. 

k.  Casa  Grande  Ruins  National 
Monument — AZ. 

1.  Joshua  Tree  National  Park — CA. 

m.  Redwoods  National  Park — CA 

n.  Whiskeytown  National  Recreation 
Area — CA. 

o.  Hagerman  Fossil  Beds  National 
Monument — ID. 

p.  Sleeping  Bear  Dunes  National 
Lakeshore — MI. 

q.  Voyaseurs  National  Park — MI. 

r.  Grand  Portage  National 
Monument — MN. 

s.  Bear  Paw  Battiefield.  Nez  Perce 
National  Historical  Park- MT. 

t.  Glacier  National  Park— MT. 

u.  Great  Basin  National  Park — NV. 

V.  Bandelier  National  Monument — 
NM. 

w.  Hopewell  Culture  National 
Historical  Park— OK. 

X.  Chickasaw  National  Recreation 
Area— OK. 

y.  Effigy  Mounds  National 
Monument — LA. 

z.  Olympic  National  Park— WA. 

a-1.  San  Juan  Islands  National 
Historic  Park- WA. 

b-1-  Mt  Rainier  National  Park— WA. 

c-1.  Ebey's  Landing  National 
Historical  Reserve — WA. 

While  NPS  has  tried  to  indicate  the 
types  of  programs  that  may  be  available, 
this  is  not  intended  to  be  an  all- 
inclusive  listing.  NPS  will  also  discuss 
participation  in  any  program  with  an 
Indian  tribe,  self-governance  or  non-self- 
govemance. 

For  questions  regarding  self- 
governance  contact  Dr.  Patricia  Parker. 
American  Indian  Liaison  Office. 
National  Park  Service  (2205).  PO  Box 
37127.  Washington,  D.C.  20013-7127; 
telephone  (202)  208-5475.  fax  (202) 
273-0870. 

F.  Eligible  Programs  of  the  Office  of 
Surface  Mining  (OSM) 

OSM  regulates  surface  coal  mining 
and  reclamation  operations,  and 
reclaims  abandoned  coal  mines,  in 
cooperation  with  States  and  Indian 
tribes. 


1.  Abandoned  Mine  land  Reclamation 
Program.  This  program  to  restore 
eligible  lands  mined  and  abandoned  or 
left  inadequately  restored  is  available  to 
Indian  tribes. 

2.  Control  of  the  Environmental 
Impacts  of  Surface  Coal  Mining.  This 
program  includes  analyses,  NK>A 
documentation,  technical  reviews,  and 
studies.  Where  surface  coal  mining 
exists  on  Indian  land,  certain  regulatory 
activities  that  are  not  inherenUy 
Federal,  including,  for  example, 
designation  of  areas  unsuitable  for 
mining,  are  available  to  Indian  tribes. 

For  questions  regarding  self- 
governance  contact  Maria  Mitchell. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Ave.  NW..  (MS-210-SIB).  Washington. 
DC  20240.  telephone  (202)  208-2865. 
fax  (202) 291-3111. 

G.  Eligible  Programs  of  the  U.S. 
Geological  Survey  (USGS) 

The  mission  of  the  U.S.  Geological 
Survey  is  to  provide  information  on 
biology,  geology,  hydrology,  and 
cartography  that  contributes  to  the  wise 
management  of  the  nation's  natural 
resources  and  to  the  health,  safety,  and 
well-being  of  the  American  people. 
Information  includes  maps,  data  bases, 
and  descriptions  and  analyses  of  the 
water,  plants,  animals,  energy,  and 
mineral  resources,  land  surface, 
underlying  geologic  structure  and 
dynamic  processes  of  the  earth. 
Information  on  these  scientific  issues  is 
developed  through  extensive  research, 
field  studies,  and  comprehensive  data 
collection  to:  Evaluate  natiual  hazards 
such  as  earthquakes,  volcanoes, 
landslides,  floods,  droughts,  subsidence 
and  other  ground  failures;  assess  energy, 
mineral,  and  water  resources  in  terms  of 
their  quality,  quantity,  and  availability; 
evaluate  the  habitats  of  animals  and 
plants;  and  produce  geographic, 
cartographic,  and  remotely-sensed 
information  in  distal  and  non-digital 
formats.  No  USGS  programs  are 
specifically  available  to  American 
Indians  or  Alaska  Natives.  Components 
of  programs  may  have  a  special 
geographic,  cultural,  or  historical 
connection  with  a  tribe. 

1.  Mineral,  Environmental,  and 
Energy  Assessments.  Components  of 
this  program  that  involve  geologic 
research,  data  acquisition,  and 
predictive  modeling  may  be  available 
for  inclusion  in  an  Hnnnnl  funding 
agreement. 

2.  USGS  Earthquake  Hazards 
Reduction  Programs.  Components  of 
this  program  that  involves  research,  data 
acquisition,  and  modeling  related  to 
earthquakes  and  seismically  active  areas 


may  be  available  for  inclusion  in  an 
annual  funding  agreement 

3.  Water  Resources  Data  Collection 
and  Investigations.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
governance  tribe  demonstrates  a  special 
geographic,  cultural,  or  historical 
connection. 

4.  Biological  Resources  Inventory, 
Monitoring,  Research  and  Information 
Transfer  Activities.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
governance  tribe  demonstrates  a  special 
geographic,  cultural  or  historical 
connection. 

For  questions  regarding  self- 
governance  contact  Sue  Marcus, 
American  Indian/ Alaska  Native  Liaison. 
U.S.  Geological  Survey,  105  National 
Center,  Reston,  VA  20192,  telephone 
(703)  648-4437,  fex  (703)  648-5068. 

IV.  Programmatic  Taiyta 

Each  of  the  non-BIA  bureaus  will 
successfully  negotiate  at  least  one 
annual  fimding  agreement  with  a  self- 
governance  tribe  for  implementation  in 
Fiscal  Year  1998. 

Dated:  April  23. 1997. 
JuliettB  Falkoar, 

Special  Assistant  to  the  Secretary. 
(PR  Doc.  97-10940  Filed  4-28-97;  8:45  ami 
MLUNQ  cooe  4S10-te-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

The  kma  Tribe  of  Oklahoma  Uqtjor 
Ordlnance 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Afhirs  by 
209  DM  8.  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586. 18 
use  §  1161,  as  interpreted  by  the 
Supreme  Court  in  Rice  v.  Rehner,  463 
US  713  (1983).  I  certiiy  tiiat  the  Iowa 
Tribe  of  Oklahoma  Liquor  Ordinance 
was  duly  adopted  by  Ordinance  Iowa 
No.  93-02  of  the  Iowa  Tribe  of 
Oklahoma  on  June  5, 1993.  The 
ordinance  provides  for  the  regulation, 
sale,  possession  and  use  of  alcoholic 
liquor  and  beer  within  the  Tribe's 
jurisdiction. 

DATES:  Notwithstanding  the  provisions 
of  Section  28,  this  ordinance  is  effective 
as  of  June  29, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Cordova,  Office  of  Tribal  Services.  1849 
C  Street.  NW.  MS  4641  MIB. 
Washington.  DC  20240-4001;  telephone 
(202)  208-4401. 

SUPPIfMENTARY  IWKMMATION:  The  lowa 
Tribe  of  Oklahoma  Liquor  Ordinance  is 
to  read  as  follows: 

Iowa  Tribe  of  Oklahmna 

Liquor  Act  of  1 989 

Be  it  Enacted  by  the  Iowa  Tribe  of 
Oklahoma: 

Repealed  Law:  The  Iowa  Tribe  of 
Oklahoma  Liquor  Act,  adopted  by  1-89- 
47.  August  22. 1989.  repealed  by  1-90- 
19.  January  3. 1990. 

Section  1.  Titie  and  Purpose 

This  Act  shall  be  known  as  the  Iowa 
Tribe  of  Oklahoma  Liquor  Act  of  1989. 
This  Act  is  enacted  to  regidate  the  sale 
and  distribution  of  liquor  and  beer 
products  within  the  Tribal  jurisdiction 
of  the  Iowa  Tribe  of  Oklahoma,  and  to 
generate  revenue  to  fund  needed  tribal 
programs  and  services. 

Section  2.  Definitions 

Unless  otherwise  required  by  the 
context  the  following  words  and  phrases 
shall  have  the  designated  meanings: 

(A)  "Tribe"  shall  mean  the  Iowa  Tribe 
of  Oklahoma,  Rural  Route  721,  Perkins, 
Oklahoma  74059. 

(B)  "Business  Committee"  shall  mean 
the  Iowa  Tribe  of  Oklahoma  Business 
Committee  as  constituted  by  Article  V  of 
the  Constitution  and  By-Laws  of  the 
Iowa  Tribe  of  Oklahoma. 

(C)  "Tribal  Jurisdiction"  shall  mean: 

(1)  All  land  within  the  limits  of  the 
Iowa  Tribe  of  Oklahoma  under  the 
jurisdiction  of  the  United  States 
government,  notwithstanding  the 
issuance  of  any  patent,  and.  including 
rights  of  ways  nmning  through  the 
reservation; 

(2)  All  dependant  Iowa  Tribe  of 
Oklahoma  communities  within  the 
borders  of  the  United  States  whether 
within  the  original  or  subsequenUy 
acquired  territory  thereof,  and  whether 
within  or  without  the  limits  of  a  state 
and; 

(3)  All  Iowa  Tribe  of  Oklahoma  Indian 
Allotments,  the  Indian  tities  to  which 
have  not  been  extinguished,  including 
rights  of  ways  nmning  through  the 
same. 

(D)  "Member"  shall  mean  any  person 
whose  name  appears  on  the  official  roll 
of  the  Iowa  Tribe  of  Oklahoma. 

(E)  "Commercial  Sale"  shall  mein  the 
transfer,  exchange  or  barter,  in  any  or  by 
any  means  whatsoever  for  a 
consideration  by  any  person, 
association,  partnership,  or  corporation 
of  liquor  and  beer  products. 


UMI 
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(F);' Wholesale  Price"  shall  mean  the 
established  price  for  which  liquor  and 
beer  products  are  sold  to  the  Iowa  Tribe 
of  Oklahoma  or  any  licensed  operator  by 
the  manu&ctiirer  or  distributor, 
exclusive  of  any  discount  or  other 
reduction. 

(G)  "Alcohol"  is  the  substance  known 
as  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirit  of  wine,  which  is 
produced  by  the  fermentation  of 
distillation  of  grain,  starch,  molasses,  or 
sugar,  or  other  substances  including  all 
dilutions  and  mixtures  of  this 
substance. 

(H)  "Beer"  means  any  beverage 
obtained  by  the  alcohol  fermentation  of 
an  infusion  or  decoction  of  pure  hop,  or 
pure  extract  of  hops,  and  malt  sugar  in 
pure  water  containing  not  more  than  6% 
of  alcohol  by  weieht. 

(I)  "Liquor  Outlet"  shall  mean  either 

(1)  A  tribally  licensed  retail  sale  or 
wholesale  business  selling  liquw  or  beer 
within  the  tribal  jurisdiction,  or 

(2)  A  tribally  licensed  conunerdal 
establishment  selling  liquor  or  beer  for 
consimlption  within  tribal  jurisdiction. 
For  purposes  of  this  Act,  "Outlet", 
"Liquor  OuUet"  and  "Liquor  and  Beer 
OuUet"  shall  be  deemed  to  have  the 
same  meaning  and  a  reference  to  one 
shall  be  deemed  a  reference  to  and 
inclusion  of  the  others. 

(J)  "Operator"  shall  mean  all  enrolled 
members  of  twenty-one  (21)  years  of  age 
or  older,  of  the  Iowa  Tribe  of  Oklahoma 
or  enrolled  members  of  twenty-one  (21) 
years  of  age  or  older,  of  another 
fsderally  recognized  Tribe  of  American 
Indians  licensed  by  the  Iowa  Tribe  of 
Oklahoma,  or  any  designated  agent  of 
twenty-one  (21)  years  of  age.  or  older,  of 
any  corporation  chartered  or 
domesticated  pursuant  to  the  Iowa 
Corporation  Act.  to  operate  either  a 
retail,  wholesale  or  commercial  liquor 
and  beer  ouUet.  or  any  combination 
thereof. 

Section  3.  Licensing  of  Liquor  and  Beer 
Oudets 

The  Iowa  Tribe  of  Oklahoma  Business 
Committee  shall  be  the  Iowa  Tribe  of 
Oklahoma  Liquor  and  Beer  Control 
Commission.  The  Commission  is 
empowered  to: 

(A)  Administer  these  regulations  by 
exercising  general  control,  management 
and  supervision  of  all  liquor  and  beer 
sales,  places  of  sale  and  sales  outlets  as 
well  as  exercising  all  powers  necessary 
to  accomplish  the  purpose  of  these 
regulations. 

(B)  Adopt  and  enforce  rules  and 
regulations  in  furtherance  of  the 
purpose  of  these  regulations  and  in  the 
performance  of  its  administrative 
functions. 


Section  4.  Nature  of  Outiet 

Each  liquor  and  beer  outlet,  licensed 
granted  by  the  Commission,  hereunder, 
shall  be  managed  piusuant  to  the 
conditions  herein  set  out,  and  as 
adopted  pursuant  to  Section  3. 
subparagraph  B.  of  this  law. 

Section  5.  Application  For  Liquor  and 
Beer  Outlet  License 

Any  enrolled  member,  twenty-one 
years  of  age  and  older,  of  the  Iowa  Tribe 
of  Oklahoma  or  an  enrolled  member, 
twenty-one  (21)  years  of  age  or  older,  of 
a  federally  recognized  Tribe  or  any 
designated  agent  twenty-one  (21)  years 
of  age  or  older,  of  any  corporation 
chartered  or  domesticated  piirsuant  to 
the  Iowa  Corporation  Act  may  apply  to 
the  Commission  for  a  liquor  and  beer 
ouUet  license. 

Section  6.  Corporations 

Any  corporation  chartered  or 
domesticated  pursuant  to  the  Iowa 
Corporation  Act  may  apply  to  the 
Commission  for  a  liquor  and  beer  ouUet 
license. 

Section  7.  Processing  of  Application 

The  Tribal  Secretary-Treasurer  or 
other  representative  authorized  by  the 
Commission  shall  receive  and  process 
applications  and  be  the  official 
representative  of  the  Tribe  and 
Commission  in  matten  relating  to  liquor 
and  beer  excise  tax  collections  and 
related  matters.  The  Commission  or  its 
authorized  representative  shall  obtain 
additional  information  as  deemed 
appropriate.  If  the  Commission  or  its 
authorized  representative  is  satisfied 
that  the  applicant  is  a  suitable  and 
respectable  person,  the  Commission  or 
its  authorized  representative  may  issue 
a  license  for  the  sale  of  liquor  and  beer 
products. 

Section  8.  Application  Fee 

Each  application  shall  be 
accomplished  by  an  application  fee  of 
twenty-five  dollars  ($25.00). 

Section  9.  Liquor  and  Beer  License 

Upon  approval  of  an  application,  the 
Commission  shall  issue  die  applicant  a 
liquor  and  beer  outlet  license,  for  one 
year  from  the  date  of  issuance,  which 
shall  entide  the  operator  to  establish 
and  nminfain  only  the  type  ouUet  being 
permitted.  This  license  shall  not  be 
transferable.  It  shall  be  renewable  at  the 
discretion  of  the  Commission  upon 
submission  of  the  licensee  of  the 
application  form  required  in  Section  5 
and  payment  of  the  application  fee 
required  in  Section  8. 


Section  10.  Non-Indian  License 
(RESERVED) 

Section  11.  Regarding  Sales  By  Liquor 
Wholesales  and  Transport  of  Liquors 
Within  the  Tribal  Jurisdiction 

The  operator  of  any  licensed  ouUet 
shall  keep  the  Commission  informed  in 
writing  of  the  identity  of  suppliers  and/ 
or  wholesalers  who  supply  or  are 
expected  to  supply  liquor  stocks  to  the 
oudet(s).  The  Commission  may.  at  its 
discretion,  for  any  reasonable  cause, 
limit  or  prohibit  die  purchase  of  said 
stock  firom  a  supplier  or  wholesaler. 

Section  12.  Freedom  of  Information 
From  Suppliers 

Operators  shall,  in  their  purchase  of 
stock  and  in  their  business  relations 
with  suppliers,  cooperate  with  and 
assist  the  free  flow  of  information  and 
data  to  the  Commission  from  suppliers 
relating  to  the  sales  and  business 
arrangements  between  the  suppliers  and 
operators.  The  Commission  may.  at  its 
discretion,  require  the  receipts  from  the 
supplien  of  all  invoices,  bills  of  lading, 
billings  or  other  documentary  receipts 
of  sales  to  the  operatora. 

Section  13.  Sales  By  Retail.  Wholesale 
and  Commercial  Operaton 

(A)  The  Commission  shall  adopt 
procedures  which  shall  supplement 
these  Regulations  and  facilitate  their 
enforcement.  These  procedures  shall 
include  limitations  on  sales  to  minors, 
where  liquor  may  be  consumed,  persons 
not  allowed  to  purchase  alcoholic 
beverages,  hours  and  days  when  oudets 
may  be  open  for  business,  and  other 
appropriate  matters  and  controls. 

(B)  No  tribal  operator  shall  give.  sell, 
or  otherwise  supply  liquor  to  any 
person  under  twenty-one  (21)  yean  of 
age  either  for  his  or  her  owm  use  or  for 
the  use  of  his  or  her  parents  or  for  the 
use  of  any  other  person. 

(C)  No  tribally  licensed  retail  or 
wholesale  operator  shall  permit  any 
person  to  open  or  consume  liquor  on  his 
or  her  premises  or  any  premises 
adjacent  thereto  and  in  his  or  her 
control;  provided,  the  Commission  may 
identify  specific  locations  within  Tribal 
jurisdiction  where  beer  and/or  alcohol 
may  be  consumed. 

(D)  A  tribally  licensed  commercial 
operator  may  permit  persons  to  open 
and  consume  liquor  and  beer  on  his  or 
her  licensed  premises;  provided,  the 
operator  may  not  permit  persons  to 
open  and  consume  liquor  and  beer  on 
any  premises  adjacent  thereto  and  under 
the  control  of  the  operator. 


Section  14.  Conduct  on  Licensed 
Premises 

Conduct  prohibited  on  licensed 
premises  shall  be  in  accordance  with 
the  laws  of  the  State  of  Oklahoma  and 
the  laws  of  the  Iowa  Tribe  of  Oklahoma. 
Jurisdiction  over  such  conduct  is 
reserved  to  and  exercised  by  the  Iowa 
Tribe  of  Oklahoma.  Jurisdiction  over 
such  conduct  is  reserved  to  and 
exercised  by  the  Iowa  Tribe  of 
Oklahoma. 

Section  15.  Employment  of  Minora 

No  person  under  the  age  of  twenty- 
one  (21)  years  of  age  shall  be  employed 
in  any  service  in  connection  with  the 
sale  or  handling  of  liquor,  either  on  a 
paid  or  voluntary  basis,  except  as 
otherwise  provided  herein.  Employees 
eighteen  (18)  years  or  older  may  sell  or 
handle  beer  or  wine  provided  that  there 
is  direct  supervision  by  an  adult  twenty- 
one  (21)  years  of  age  or  older. 

Section  16.  Operator's  Premises  Open  to 
Commission  Inspection 

The  premises  of  all  operatora. 
including  vehicles  used  in  connection 
with  liquor  sales,  shall  be  open  at  all 
times  to  inspection  by  the  Iowa  Tribe  of 
Oklahoma,  Liquor  and  Beer  Control 
Commission  or  its  designated 
representative. 

Section  17.  Operator's  Records 

The  original  or  copies  of  all  sales 
slips,  invoices,  and  other  memoranda 
covering  all  purchases  of  liquor  by 
operators  shall  be  kept  on  file  in  the 
retail  premises  of  the  operator 
purchasing  the  same  for  at  least  five  (5) 
yeara  after  each  purchase,  and  shall  be 
filed  separately  and  kept  apart  from  all 
other  records,  and  as  nearly  as  possible 
shall  be  filed  in  consecutive  order  and 
each  month's  records  kept  separate  so  as 
to  render  the  same  readily  available  for 
inspection  and  checking.  All  canceled 
chficks,  bank  statements  and  books  of 
accounting  covering  or  involving  the 
purchase  of  liquor,  and  all  memoranda, 
if  any,  showing  payment  of  money  for 
liquor  other  than  by  check,  shall  be 
likewise  preserved  for  availability  for 
inspection  and  checking. 

Section  18.  Records  Confidential 

All  records  of  the  Iowa  Tribe  of 
Oklahoma  Liquor  and  Beer  Control 
Commission  showing  purchase  of  liquor 
by  an  individual  or  group  shall  be 
confidential  and  shall  not  be  inspected 
except  by  members  of  the  Commission 
or  the  Commission's  authorized 
representative. 


Section  19.  Conformity  With  State  Law 

(^)eraton  shall  operate  the  oudets  in 
conformity  with  both  the  laws  of  the 
State  of  Oklahoma  and  this  Act  as 
required  by  18  U.S.C.  1161. 

Section  20.  Tribal  Excise  Tax  Imposed 
Upon  Distribution  of  Liquor 

(A)  The  Commission  shall  by 
resolution  include  a  provision  for  the 
taxing  of  sales  of  liquor  and  beer 
products  to  the  consumer  or  purchaser. 
Such  tax  shall  be  in  amounts  equal  to 
at  least  5%  of  all  retail  sales  prices,  but 
the  Commission  may  establish  tax  rates 
in  excess  of  that  5%  for  any  given  class 
of  merchandise. 

(B)  The  excise  tax  levied  hereunder 
shall  be  added  to  the  retail  selling  price 
of  liquor  and  beer  products  sold  to  the 
ultimate  consumer. 

Section  21.  Liability  for  Bills 

The  Tribe  shall  have  no  legal 
responsibility  for  any  unpaid  bills  owed 
by  a  liquor  and  beer  oudet  to  a 
wholesale  supplier  or  any  other  person. 

Section  22.  Other  Business  by  Operator 

An  operator  may  conduct  another 
business  simultaneously  with  mannging 
liquor  and  beer  oudet;  provided,  such 
other  business  must  be  approved  prior 
to  initiation  by  majority  vote  of  the  Iowa 
Tribe  of  Oklahoma  Business  Committee. 
Said  other  business  may  be  conducted 
on  the  same  premises  as  a  liquor  and 
beer  oudet.  but  the  operator  shall  be 
required  to  maintain  separate  books  of 
account  for  the  other  business. 

Section  23.  Tribal  Liability  and. Credit 

(A)  Operatora  are  forbidden  to 
represent  or  give  the  impression  to  any 
supplier  or  person  with  whom  he  or  she 
does  business  that  he  or  she  is  an 
official  representative  of  the  Tribe  or  the 
Commission  authorized  to  pledge  tribal 
credit  or  financial  responsibility  for  any 
of  the  expenses  of  his  or  her  business 
operation.  The  operator  shall  hold  the 
Iowa  Tribe  of  Oklahoma  harmless  from 
all  claims  and  liability  of  whatever 
nature.  The  Commission  shall  revoke  an 
operator's  oudet  license(s)  if  said 
oudet(s)  is  not  operated  in  a 
businesslike  manner  or  if  it  does  not 
remain  financially  solvent  or  does  not 
pay  its  operating  expenses  and  bills 
hefore  they  become  delinquent. 

(B)  The  operator  shall  maintain  at  his 
or  her  expense  adequate  insurance 
covering  liability,  fire,  theft,  vandalism, 
and  other  insurable  risks.  The 
Commission  or  the  Business  Committee 
may  establish,  as  a  condition  of  any 
license,  the  reqiured  insurance  limits 
and  any  additional  coverages  deemed 
advisable. 


Section  24.  Audit  and  Inspection 

(A)  All  of  the  books  and  other 
business  records  of  the  oudet  shall  be 
avaUable  for  inspection  and  audit  by  the 
Commission  or  its  authorized 
representative  for  any  reasonable  time. 

(B)  The  excise  tax  together  with 
reports  on  forms  to  be  supplied  by  the 
Commission  shall  be  remitted  to  the 
Tribal  office  monthly  unless  otherwise 
specified  in  writing  by  the  Commission. 
The  operator  shall  furnish  a  satisfactory 
bond  to  the  Tribe  in  an  amount  to  be 
specified  by  the  Commission 
guaranteeing  his  or  her  payment  of 
excise  taxes. 

Section  25.  Revocation  of  Operator's 
License 

Failure  of  an  operator  to  abide  by  the 
provision  of  these  regulations  and  any 
additional  regulations  or  requirements 
imposed  by  the  Commission  will 
constitute  grounds  for  revocation  of  the 
operator's  license  as  well  as 
enforcement  of  the  penalties  provided 
in  Section  26. 

Section  26.  Violation — Penalties 

Any  Indian  violating  these 
Regulations  shall  be  guUty  of  an  offense 
and  subject  to  a  fine  of  not  less  than  fifty 
dollan  ($50.00)  and  not  to  exceed  a 
maximum  of  two  hundred-fifty  dollan 
($250.00).  Any  operator  who  violates 
the  provisions  set  forth  herein  shall 
forfeit  all  of  the  remaining  stock  in 
outlet(s).  The  Tribe  shall  be  empowered 
to  seize  forfeited  products. 

Section  27.  Separability 

If  any  provision  of  the  Regulations  in 
its  application  to  any  person  or 
circumstance  is  held  invalid,  the 
remainder  of  the  Regulations  and  their 
application  to  other  persons  or 
circumstances  is  not  affected. 

Section  28.  Effective  date 

This  Act  shall  become  effective 
January  3, 1990,  by  Resolution  1 90-19, 
as  amended  October  12, 1990.  by 
Resolution  1-92-02;  May  22. 1991  by 
Resolution  1-91-28;  and  General 
Council  Ratification  by  Ordinance  Iowa 
No.  93-02.  June5. 1993. 

Dated:  April  21, 1997 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc  97-10917  Filed  4-2»-97:  «:45  am) 
BMXMQ  COM  43ie-as-p 
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DEPARTMEMT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

[WO-300-19«MMq 

Intent  to  Prepare  an  Environmental 
Impact  ^atement  for  ttw  Revlaion  of 
tlie  Surface  Management 
Regulattona    43  CFR  3809  for 
OperatkNia  Under  ttte  Mining  Law  of 
1 872,  aa  Amended 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  and  scoping. 

amendment 

summary:  This  notice  amends  the 
Bureau  of  Land  Management's  (BLM) 
April  4,  1997  notice  announcing  its 
intent  to  prepare  an  Environmental 
Impact  Statement  for  the  proposed 
revision  of  its  regulations  governing 
mining  operations  under  the  general 
mining  laws  and  inviting  the  public  to 
submit  comments  and  suggestions  on 
the  scope  of  the  rulemaking  and 
analysis.  The  amendment  informs  the 
pubUc  that  we  have  scheduled  two 
additional  scoping  meetings  in  San 
Francisco.  California. 
DATES:  BLM  will  hold  the  scoping 
meetings  on  May  28.  1997  from  2:00  to 
4:00  p.m.  and  7K)0  to  9:00  p.m.  local 
time. 

AOORESSES:  BLM  will  hold  the  scoping 
meetings  at  the  Holiday  Inn,  1300 
Columbus  Avenue,  San  Francisco. 
California. 

FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
McNutt,  (702)  785-6604  or  via  e-mail: 
pmcnutt0nv.blm.gov.  An  alternate 
contact  is  Scott  Height,  (406)  538-7461 
or  via  e-mail: 

shaight9mtl353.ldo.mt.blm.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between 
8:00  a.m.  and  8:00  p.m.  Eastern  time. 
Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLSeVTARY  MFORMATKM:  On  April 
4.  1997,  BLM  announced  that  it  wiU 
prepare  an  environmental  impact 
statement  for  the  proposed  revision  of 
its  regulations  governing  mining 
operations  under  the  general  mining 
laws.  See  62  FR  16177.  The  notice 
invited  comments  and  suggestions  on 
the  scope  of  the  rulemaking  and 
analysis  and  informed  the  public  that 
BLM  will  hold  public  meetingsjn  seven 
cities  during  May  1997  to  facilitate  the 
public  comment  process. 

BLM  has  received  a  request  to 
schedule  additional  public  scoping 
meetings  in  San  Francisco,  California. 


We  have  scheduled  two  additional 
public  meetings  on  May  28,  1997,  at  the 
Holiday  Inn,  1300  Columbus  Avenue. 
San  Francisco.  The  afternoon  meeting 
will  take  place  from  2:00  p.m.  to  4:00 
p.m.;  the  evening  meeting  will  take 
place  from  7:00  p.m.  to  9:00  p.m.  See 
the  April  4  notice  for  information  about 
the  other  public  scoping  meetings  and 
public  comment  procedures  (62  FR 
16178). 

The  meeting  site  for  the  public 
scoping  meetings  is  accessible  to 
individuals  wdth  disabilities.  An 
individual  with  a  disability  who  needs 
an  accommodation  to  participate  in  the 
meeting  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
alternative  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  BLM  will 
attempt  to  meet  a  request  received  after 
this  date,  the  requested  accommodation 
may  not  be  available. 

Datad:  April  23, 1997. 
BobAmMtroBg 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

(FR  Doa  97-10930  Filed  4-28-47;  8:46  am) 
■UMQ  oooc  4»io-a4-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

[CA-oeiMr7-i9MMXq 

Meeting  of  the  Califomia  Deeert 
District  Advisory  Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579.  that  the  Califomia  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management  (BLM),  US 
Department  of  the  Interior,  will  meet  in 
formal  session  on  Friday,  May  30  from 
8  a.m  to  4:30  p.m.  and  Saturday,  May 
11. 1997.  from  8  a.m.  to  12  noon.  The 
meeting  will  be  held  in  the  Barstow 
Holiday  Inn  located  at  1511  East  Main 
Street.  Barstow.  Califomia.  Agenda 
topics  will  include  discussions  on  the 
Army's  proposal  to  expand  the  National 
Training  Center  at  Fort  Irwin,  Califomia, 
and  BLM's  recreation  fee  pilot  program. 
Members  of  the  public  are  encour^ed 
to  attend  and  participate. 

The  council  will  take  part  in  a      . 
helicopter  tour  of  Fort  Iiwin.  the  Navy's 
adjacent  Mojave  B  Range,  and  the  public 
lands  within  the  proposed  expansion 
areas  on  May  29.  The  tour,  which  is  not 
open  to  the  public  because  of  space 
limitations,  %vill  allow  council  members 
to  gather  information  about  the 
expansion  proposals  which  they  will 


discuss  during  the  May  30-31  public 
meeting 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  cofamients  may  be  filed  in 
advance  of  the  meeting  for  the 
Califomia  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management.  Public  AfCairs  Office.  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Bureau  of  Land  Management,  Califomia 
Desert  District,  Public  AfEairs  Office. 
6221  Box  Springs  Boulevard.  Riverside, 
Califomia  92507-0714;  (909)  697-5215. 

Dated:  April  23. 1997. 
|o  Simpaon, 

Assistant  District  Manager.  External  Affairs. 
(FR  Doc.  97-10969  Filed  4-28-97;  8:45  am) 
BNJJMO  COOe  4M(Mfr-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Klanagement 

[NV-010-2811-01] 

Carson  City  District  Fire  Management 
Plan  Amendment;  Notice  of  Intent  To 
Prepare  a  Plan  Amendment  and 
Environmental  Analysis  and  Invitation 
for  Public  Participation;  Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Correction. 

SUMMARY:  In  notice  document  97-8865 
appearing  on  page  16869  in  the  issue  of 
Tuesday,  April  8, 1997  in  the  third 
column  in  the  first  sentence  of  the 
DATES  AND  ADDRESSES  section  the  date 
"May  6, 1997  "  should  read  "May  8, 
1997." 

Dated:  April  23, 1997. 
John  Singlanb. 

District  Manager,  Carson  Gty  District 
(FR  Doc.  97-10968  Filed  4-28-97;  8:45  am) 

BNJJNO  COOS  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
CMT-024-143(Mh;  MTM  83585] 

Cancellation  of  Proposed  WittKJrawal 
In  AM  of  LeglalaUon;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  of  19,764.74  acres  of  public 
lands  requested  by  the  Bureau  of  Land 
Management  for  protection  of  the 
imique  resources  within  the  Sweet 
Crass  Hills  Area  of  Critical 
Environmental  Concern  and  other 
adjoining  land  areas.  The  lands  will 
remain  closed  to  mining  by  an 
overlapping  withdrawal.  The  lands  have 
been  and  will  remain  open  to  surface 
entry  and  mineral  leasing. 
EFFECTIVE  DATE:  May  29. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (60FR38852) 
July  28. 1995,  which  segregated  the 
lands  described  therein  for  up  to  2  years 
fit>m  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  the  general  land 
laws  or  the  mineral  leasing  laws.  The 
Bureau  of  Land  Management  has 
determined  that  withdrawal  of  the  lands 
in  aid  of  legislation  will  not  be  needed 
and  has  canceled  its  application. 
At  9  a.m.  on  May  29, 1997,  the 
proposed  withdrawal  will  be  terminated 
and  the  lands  will  be  relieved  of  the 
segregative  effect  of  the  above- 
referenced  application. 

Dated:  April  15. 1997. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
(FR  Doc.  97-11047  Filed  4-28-97;  8:45  am] 
BNJJNQ  CODE  4310-OH-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigatlon  332-381] 

Tiie  Impact  of  ttie  North  American  Free 
Trade  Agreement  on  the  U.S.  Economy 
and  Industries:  A  Three  Year  Review 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 


EFFECTIVE  DATE:  April  25. 1997. 
SUMMARY:  Following  receipt  on  April  23. 
1997.  of  a  request  from  the  Office  of  the 
U.S.  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-381,  The  Impact  of  the  North 
American  Free  Trade  Agreement  on  the 
U.S.  Economy  and  Industries:  A  Three 
Year  Review,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  MFORMATION:  InformaUon 
on  economic  aspects  of  the  investigation 
may  be  obtained  from  Kyle  Johnson. 
Office  of  Economics  (202-205-3229). 
Hugh  Arce.  Office  of  Economics  (202- 
205-3234).  or  William  Donnelly.  Office 
of  Economics  (202-205-3223),  and  on 
legal  aspects,  from  William  Gearhart, 
Office  of  the  General  Counsel  (202-205- 
3091).  The  media  should  contact 
Margaret  O'Laughlin.  Office  of  External 
Relations  (202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

Background 

The  USTR's  letter  requesting  the 
investigation  was  received  on  April  23. 
1997.  The  letter  notes  that  section  512 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (19 
U.S.C.  3462)  requires  the  President  to 
provide  to  the  Congress  by  July  1,  1997, 
a  comprehensive  study  of  the  operation 
and  effects  of  the  NAFTA  during  its  first 
3  years.  The  letter  states  that  the 
Commission's  investigation  and  report 
are  to  serve  as  a  resource  which  the 
Administration  can  draw  upon  in 
preparing  its  report  to  the  Congress. 

As  requested  by  USTR,  the 
Commission  in  its  report  on  the 
investigation  will  provide  (1)  a  literature 
review  and  analysis  of  existing  studies 
that  have  assessed  the  impact  on  the 
United  States  of  NAFTA  in  its  2  first  3 
years;  (2)  a  discussion  of  the  technical 
issues  involved  in  formal  economic 
assessment  of  the  impact  of  a  partially 
implemented  free  trade  agreement, 
while  considering  other  non-agreement 
factors  affecting  trade  flows  during  the 
same  period;  and  (3),  to  the  extent 
possible,  an  analysis  of  the  aggregate 
effects  on  the  economy  of  the 
Agreement  in  its  first  3  years. 

As  requested,  the  Commission  in  its 
analysis  of  the  impact  of  NAFTA  on 
U.S.  trade  with  NAFTA  partners  will 
use  formal  empirical  methods,  as  well 
as  the  industry  expertise  maintained  hy 
the  Commission.  It  will  consider 
relevant  micro-and  macro-economic 
factors,  such  as  exchange-rate 
fluctuations  (including  the  effects  of  the 
peso  crisis),  economic  growth,  and  other 


agreements,  including  the  U.S.-Canada 
Free  Trade  Agreement  and  the  phase  in 
of  Uniguay  Round  commitments,  that 
affected  the  U.S.  economy,  so  as  to 
isolate  those  effects,  to  the  extent 
feasible,  from  the  factors  that  relate 
specifically  to  the  NAFTA. 

As  requested,  the  Conunission  will 
examine  for  NAFTA  effects  the  U.S. 
industries  in  which  U.S.  exports  to 
Mexico  or  Canada  or  imports  into  the 
United  States  from  Mexico  or  Canada 
have  increased  significantly.  The 
Commission  will  also  examine,  in 
addition  to  trade  effects,  changes  in 
wages,  employment,  productivity,  and 
investment  that  occurred  as  a  result  of 
NAFTA,  and  changes  in  U.S.  trade  with 
third  countries  induced  by  NAFTA.  In 
assessing  these  factors,  the  Commission 
will,  to  the  extent  possible,  attempt  to 
distinguish  between  the  consequences 
of  NAFTA  and  events  that  likely  would 
have  occurred  without  the  Agreement, 
and  will  consider  NAFTA  effects  in  the 
context  of  the  overall  performance  of  the 
U.S.  industries  analyzed. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Conomission  hearing  room.  500  E  Street. 
SW,  Washington,  D.Q  20436.  beginning 
at  9:30  a.m.  on  May  15, 1997,  and 
continuing  on  May  16  if  an  additional 
day  is  needed.  All  persons  have  the 
right  to  appear  by  counsel  or  in  person 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  D.C.  no  later  than  noon. 
May  9, 1997.  Hearing  statements  should 
be  filed  not  later  than  COB  May  12, 
1997.  Any  posthearing  submissions 
mii^t  be  filed  not  later  than  COB  May 
22. 1997. 

In  the  event  that,  as  of  noon  on  May 
9, 1997.  no  witnesses  are  scheduled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-1816)  after 
May  12. 1997,  to  determine  whether  the 
hearing  will  be  held. 

Written  SuhmisMons 

Interested  persons  are  invited  to 
submit  written  statements  (one  original 
and  14  copies)  concerning  the  matters  to 
be  addressed  in  the  report.  Commercial 
or  financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  (Generally, 
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submission  of  separate  confidential  and 
public  versions  of  the  submission  would 
be  appropriate.)  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspection  by  interested  persons.  To  be 
assured  of  submission  to  USTR  with  the 
report,  written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
May  22, 1997.  All  submissions  should 
be  addressed  to  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  D.C.  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  April  25. 1997 

By  order  of  the  Commiasion. 
Donna  R.  Koahnka, 
Secretaiy. 

[FR  Doc.  97-11181  Filed  4-25-97;  1:29  pml 
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pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  April  3. 1996 
(61  FH  14817).  The  last  notification  was 
filed  on  September  23, 1996.  A  notice 
was  published  in  the  Federal  Register 
on  November  5. 1996  (61  FR  569970). 
Cooatanca  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  97-10952  Filed  4-2ft-97.;  8:45  am] 
StLUNQ  COOC  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ths  National 
Cooperative  Rsseareh  and  Production 
Act  of  1993  Auto  Body  Consortium, 
Inc^  IntaUigent  Itesistance  Welding 
Joint  Venture 

Notice  is  hereby  given  that,  on  March 
17, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Auto  Body 
Consortium,  Inc.  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifis  to  actual  damages 
under  specified  circumstances. 
Specifically.  Lobdell-Emery 
Manufacturing  Company,  Alma,  MI  has 
withdrawn  from  the  joint  venture;  and 
RoMan  Manufacturing,  Inc.,  Grand 
Rapids.  MI  has  joined  the  joint  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 

On  September  18, 1995,  the 
Consortium  filed  its  original  notification 


DEPAFITMENT  OF  JUSTICE 

Antitnjst  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CAD  Frameworti 
initiative.  Inc. 

Notice  is  hereby  given  that,  on 
November  7, 1996  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"). 
CAD  Frameworit  Initiative.  Inc.  ("CFI") 
has  filed  written  nc^fications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Acf  s  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Compass  Design 
Automation:  and  Hughes  Aircraft 
Company  have  not  renewed  their 
Corporate  Memberships  in  CFI. 

On  December  30. 1988.  CFI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10456). 
A  correction  notice  was  published  on 
April  20. 1989  (54  FR  16013). 

The  last  notification  was  filed  wnth 
the  Department  on  Jime  3, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  5,  1996  (61  FR  56970). 
ComtanceK.  Robinson, 
Director  of  Operations. 
(FR  Doc.  97-10945  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  March 
17.  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  CommerceNet 
Consortium,  ("CommerceNet")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  following 
organizations  have  joined  CommerceNet 
as  Sponsor  Members:  NOVUS  Services, 
Riverwoods,  IL;  Mitsubishi  Electric 
Corporation,  Tokyo,  JAPAN.  NCR,  West 
Columbia,  SC  has  upgraded  it's 
membership  form  Associate  to  Sponsor 
Member. 

The  following  organizations  have 
joined  CommerceNet  as  Associate 
Members:  Firefly  Creations,  Palo  Alto, 
CA;  LitUeNet.  LLC,  Lowell.  MA;  St.  Paul 
Software,  St.  Paul,  MN;  Unix  System 
Laboratories  de  Mexico,  S.A.  de  V.C, 
Mexico  City.  DF,  MEXICO;  Information 
Technology  Association  of  America 
("ITAA"),  Arlington,  VA;  Giga 
Information  Group.  Cambridge,  MA;  G2 
Research.  Inc.,  Mountain  View,  CA; 
Nielsen  Media  Research,  New  York,  NY; 
NetConsult  Communications, 
Burlingame,  CA;  DynamicWeb. 
Fairfield,  NJ;  Primas,  Inc.,  Palo  Alto. 
CA;  Time  Warner.  New  York,  NY;  Nikko 
System  Center  LTD,  Los  Altos,  CA;  DBM 
Group,  Division  of  Poppe  Tyson,  Palo 
Alto,  CA;  and  OneSite  Solution, 
Miimeapolis,  MN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  CommerceNet.  Membership 
remains  open  and  CommerceNet 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  Jime  13, 1994,  CommerceNet  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  August  31, 1994  (59 
FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  December  16, 1996. 
A  notice  was  published  in  the  Federal 
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Register  on  March  7. 1997  (62  FR 
10584). 

Constance  K.  Robinson, 

Director  of  OpemUons,' Antitrust  Division. 
(FR  Doc.  97-10948  Filed  4-28-97;  8:45  am] 
BILLING  COOE  4410-1t-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcii  and  Production 
Act  of  1993— The  Consortium  for  Non- 
Contact  Gauging 

Notice  is  hereby  given  that,  on  March 
17, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301, 
et  seq.  ("the  Act"),  the  participants  in 
the  Consortium  for  Non-Contact 
Gauging  ("CNCG")  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  a  change 
in  project  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  damages  under 
specified  circimistances.  Specifically, 
CyberOptics  Corporation,  Minneapolis, 
MN.  has  terminated  its  membership. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  plfumed 
activities  of  the  Consortium. 

On  March  7, 1995,  CNCG  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  24, 1995  (60  FR  27559). 

The  last  notification  was  filed  with 
the  Department  on  February  21, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  3,  1996  (61  FR  14817). 

Participation  in  this  group  research 
project  remains  open,  and  CNCG 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.  Information  regarding 
participation  in  the  project  may  be 
obtained  from  Eileen  Pickett,  Ohio 
Aerospace  Institute,  Cleveland,  OH. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  97-10951  Filed  4-28-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Dhfision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Digital  Label  Alliance 
(DLA)— Study  of  Digital  Printing  and 
Paclcaging  Technology 

Notice  is  hereby  given  that,  on 
December  30, 1996  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  DLA 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circimistances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are:  Blue  Ribbon  Tag  &  Label  Corp., 
Hollywood.  FL;  Didde  Technology 
Corp.,  Overland  Park,  KS;  The  John 
Henry  Company,  Lansing,  MI;  Los 
Angeles  Label  Co.,  Commerce. 
California;  Olympic  Packaging  Corp., 
Winston-Salem,  NC;  Scranton  Label 
Inc.,  Clarks  Summit,  PA;  Wallace 
Computer  Services,  Inc.,  Bellwood,  IL; 
Burall  Limited,  Cambridge,  UK;  Jarvis 
Porter  Group,  PLC.  Leeds,  UK;  CCL 
Industries,  Inc.,  Willowdale,  Ontario, 
Canada;  Hammer  Lithograph  Corp., 
Rochester,  NY;  Label  America,  Inc., 
Stone  Mountain,  GA;  The  Miner  Group 
Ltd.,  Minneapolis,  Miimesota;  Phenix 
Label  Company,  Inc.,  Olathe.  KS; 
Topflight  Corp.,  York,  PA;  Wisconsin 
Label  Corp.,  Algoma,  Wisconsin; 
Floraprint  International  Ltd., 
Liechtenstein;  and  TH  Stralfors  AB, 
Langgatan,  Sweden.  The  nature  and 
objectives  of  the  joint  venture  are  to 
promote  analysis  and  experimentation 
of  digital  printing  and  pacluging  and  to 
apply  such  findings  to  the  creation  of 
new  products  and  services. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-10947  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933— Fuel  Cell  Cooperative 
Research  Program 

Notice  is  hereby  given  that,  on  March 
24, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301, 
et  seq.  ("the  Act"),  the  participants  in 
the  Fuel  Cell  Cooperative  Research 
Program  have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circimistances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  current 
participants  in  the  Fuel  Cell  Cooperative 
Research  Program  are:  Delphi  Energy 
and  Engine  Management  Systems 
Division  of  General  Motors  Corporation, 
Flint,  MI;  Arco  Products  Company, 
Anaheim,  CA;  and  Exxon  Research  & 
Engineering  Company,  Floiham  Park, 
NJ. 

In  consideration  of  recent  legislative 
and  regulatory  actions  designed  to 
reduce  emissions  from  motor  vehicles  in 
order  to  improve  air  quality,  the  nature 
and  objective  of  this  joint  research  and 
development  venture  is  to  explore  the 
option  of  using  a  fuel  cell  as  an 
automotive  power  source.  To  help  speed 
the  research  and  reduce  the  expense  in 
this  area,  the  parties  have  agreed  to 
establish  a  Fuel  Cell  Cooperative 
Research  Program.  Through  the 
Program,  the  parties  will  plan  and  cany 
out  research  and  tests  designed  to 
measure  and  evaluate  the  use  of  one  or 
more  liquid  hydrocarbons  as  a  hydrogen 
fuel  source  for  an  automotive  fuel  cell 
and  develop  a  fuel  processor  technology 
required  to  utilize  such  liquid 
hydrocarbons  to  produce  such  hydrogen 
fuel.  The  parties  plan  to  perform  acts 
allowed  by  the  National  Cooperative 
Research  and  production  Act  that  would 
advance  these  goals. 

Information  regarding  participation  in 
the  Fuel  Cell  Cooperative  Research 
Program  may  be  obtained  from  Mr.     - 
Steven  J.  Cemak.  Esq.,  General  Motors 
Corporation,  Detroit,  MI  48232. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  97-10946  Filed  4-28-97;  8:45  am] 
■aiMO  OOOE  4410-11-« 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Divlskm 

Notice  Pursuant  to  ttw  National 
Cooperative  Ftosaarch  and  Production 
Act  of  199»— National  Center  for 
Manufacturing  Sciences,  Inc.  (NCMS) 

Notice  is  hereby  given  that,  on  March 
3, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufoctuhng  Sciences,  Inc. 
("NCMS")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
participants  in  a  joint  venture  identified 
as  "I^pid  Response  Manufactiuing." 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Structural  Dynamics 
Research  Corporation,  Milford.  OH.  has 
been  added  as  participant  in  the  joint 
venture. 

No  other  changes  have  been  made  in 
the  joint  venture,  and  its  natiuv  and 
objectives  remain  imchanged.  NCMS 
intfflids  to  file  additional  written 
notification  disclosing  all  changes  in  the 
joint  venture. 

On  February  20. 1987,  NCMS  filed  its 
origiiial  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  of  March  17, 1967  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  February  26, 1997. 
This  notice  has  not  been  published  in 
the  Federal  Register. 
ConsUnca  K.  RoMnMHi, 
Dinctor  of  Operations,  Anthniat  Division. 
[FR  Doc  97-10950  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
CooparaUvs  Raaaarch  and  Production 
Act  of  1993— National  Industrial 
Information  Infrastructure  Protocols 
Solutions  for  Manufacturing- 
Adaptable  Repllcable  Technology 

Notice  is  hereby  given  that,  on  March 
21, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National 
Industrial  Information  Infrastructure 
Protocols  Solutions  for  Manufactiiring — 
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Adaptable  Replicable  Technology 
("NHIP-SMART")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Specifically,  the  following 
organization  has  joined  NIHP— SMART: 
Pilot  Industries.  Inc.  The  following 
organizations  have  withdrawn  their 
membership  from  NHIP-SMART: 
Consilium;  General  Motors  Corporation; 
andPromis. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  NUIP-SMART.  Membership 
remains  open  and  N  UIF— SMART 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership.  

On  May  1. 1996.  NHIP-SMART  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  June  13. 1996  (61  FR 
30098). 

Constanc*  K.  RobinaMi, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  97-10949  FUed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  February  12, 
1997,  Celgene  Corporation.  7  Powder 
Horn  Drive,  Warren,  New  Jersey  07059. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  by  letter  as  a  bulk 
manu£u:turer  of  the  Schedule  H 
controUed  substance  methylphenidate 
(1724). 

The  firm  plans  to  manufacture 
methylphenidate  for  clinical  trials, 
formulation  studies,  and  product 
research  and  development. 

Any  other  such  applicant  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 


Administration.  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  June  30, 1997. 

Dated:  March  31,  1997. 
Terrance  W.  Woodwortli, 
Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11036  FUed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  January  29, 
1997,  Celgene  Corporation,  7  Powder 
Horn  Drive,  Warren,  New  Jersey  07059, 
made  application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  I  controlled  substance  4- 
Methoxyamphetamine  (7411). 

The  mm  plans  to  manufacture  4- 
methoxyamphetamine  which  is  used  as 
an  intermediate  in  the  manufacture  of  a 
non-controlled  substance. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  siich  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  June  30, 1997. 

Dated:  April  8, 1997. 
Terrance  W.  Woodwmidi. 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-11037  Filed  4-28-97;  8:45  am] 

BHJJNO  CODE  4410-Oa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administiration 

Samuel  Wise  Cttang.  M.D.;  Revocation 
of  Registration 

On  October  24, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 


to  Show  Cause  to  Samuel  Wise  Chang, 
M.D.,  of  Alexandria.  Virginia,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AC5597262, 
under  21  U.S.C.  824  (a)(3)  and  (a)(4), 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  for 
reason  that  he  is  not  authorized  to 
handle  controlled  substances  in  the 
Commonwealth  of  Virginia,  and  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
The  Order  to  Show  Cause  specifically 
alleged  that: 

"U)  In  December  1993,  a  confidential 
informant  informed  the  Alexandria 
(Virginia)  police  Vice  Narcotics  Section 
that  (Dr.  Chang)  routinely  dispensed 
and/or  prescribed  controlled  substances 
for  no  legitimate  medical  purpose.  In 
response  to  this  information,  law 
enforcement  agents  and  confidential 
informants  made  24  undercover  visits  to 
(Dr.  Chang's)  office  between  November 
1993  and  June  1994.  On  each  occasion, 
(Dr.  Chang)  dispensed  and/or  prescribed 
controlled  substances  to  these 
individuals  for  no  legitimate  medical 
purpose. 

"(2)  On  February  6, 1995,  (Dr.  Chang 
was)  indicted  in  the  Circuit  Court  for 
the  City  of  Alexandria,  and  charged 
vrith  24  counts  of  illegal  distribution 
and/or  prescribing  of  controlled 
substances  in  violation  of  Tide  18  of  the 
Virginia  State  Code. 

"(3)  On  June  7. 1995,  (Dr.  Chang  was) 
foimd  guilty  of  15  felony  counts  of 
illegal  distribution  of  anabolic  steroids 
and  seven  misdemeanor  counts  of 
unlawful  prescribing  of  controlled 
substances.  (Dr.  Chang  was)  sentenced 
to  one  month  confinement  on  each 
felony  count  with  a  fine  of  $10,000  per 
count,  and  (Dr.  Chang  was)  further  fined 
$2,000  on  each  misdemeanor  count.  The 
matter  is  currenUy  on  appeal. 

"(4)  On  October  26, 1995,  the  Virginia 
Department  of  Health  Professions 
ordered  the  suspension  of  (his)  license 
to  practice  medicine.  Therefore,  (he  is) 
not  currendy  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Virginia." 

The  Order  to  Show  Cause  also 
notified  Dr.  Chang  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  right  would  be  deemed 
waived. 

The  DEA  received  a  signed  receipt 
indicating  that  Dr.  Chang  received  the 
order  on  November  4, 1996.  No  request 
for  a  hearing  or  any  other  reply  was 
received  by  the  DEA  from  Dr.  Chang  or 
anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 


30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  bearing  having  been 
received,  concludes  that  Dr.  Chang  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  the  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acthig  Deputy  Administrator 
finds  that  on  October  26, 1995,  the 
Virginia  Department  of  Health 
Professions  suspended  Dr.  Chang's 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia  based  upon 
the  fact  that  Dr.  Chang  was  convicted  of 
15  felony  counts  of  distribution  of 
stimulants.  A  letter  to  the  DEA  from  the 
Virginia  Department  of  Health 
Professions  dated  October  3, 1996, 
indicates  that  Ehr.  Chang  has  not  sought 
reinstatement  of  his  license  to  practice 
medicine  and  it  therefore  remains 
suspended.  The  Acting  Deputy 
Administrator  finds  that  since  Dr.  Chang 
is  not  currenUy  authorized  to  practice 
medicine  in  the  Commonwealth  of 
Virginia,  it  is  reasonable  to  infer  that  he 
is  not  authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  audiority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistenUy 
upheld.  See  Romeo  J.  Perex.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green  M.D.. 
61  FR  60,728  (1996);  EominickA.  Ricci, 
M.D..  58  FR  51.104  (1993). 

Here,  it  is  clear  that  Dr.  Chang  is  not 
currendy  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Virginia,  where  he  is 
registered  with  DEA.  "Hierefore,  he  is 
not  entiUed  to  maintain  that 
registration.  Because  Dr.  Chang  is  not 
entided  to  a  DEA  registration  in  Virginia 
due  to  his  lack  of  state  authorization  to 
handle  controlled  substances,  the 
Acting  Deputy  Administrator  concludes 
that  it  is  unnecessary  to  address 
whether  Dr.  Chang's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  alleged  in  the 
Order  to  Show  Cause. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  ordera  that  DEA  Certificate  of 
Registration.  AC  5597262,  previously 
issued  to  Samuel  Wise  Chcuig,  M.D.,  be. 


and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are.  denied.  This  order  is 
effective  May  29, 1997. 

Dated:  April  21, 1997. 
Junet  S.  Milford, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-10915  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Harvey  Robert  Spar.  M.D.:  Ravocatton 
of  Registration 

On  July  30, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Harvey  Robert  Spar, 
M.D.,  of  Camarillo,  California,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AS1871486, 
under  21  U.S.C.  824(a)(3),  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  823(fl,  for  reason 
that  he  is  not  currenUy  authorized  to 
handle  controlled  substances  in  the 
State  of  California.  The  order  also 
notified  Dr.  Spar  that  should  no  request 
for  a  bearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
by  Dr.  Spar  on  August  5, 1996.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr.  Spar 
or  anyone  purporting  to  represent  him 
in  this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  hearing  having  been 
received,  concludes  that  Dr.  Spar  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  the  relevant 
material  bom  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acting  E)eputy  Administrator 
finds  that  by  a  Decision  dated  August 
23, 1995,  the  Medical  Board  of 
California  adopted  a  Stipulation  for 
surrender  of  License  signed  by  I>r.  Spar 
on  July  7, 1995.  whereby  Dr.  Spai 
agreed  to  surrender  his  license  to 
practice  medicine  in  the  State  of  " 
California.  The  Acting  Deputy 
Administrator  finds  that  in  light  of  the 
fact  that  Dr.  Spar  is  not  currendy 
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Ucensed  to  practice  medicine  in  the 
State  of  California,  it  is  reasonable  to 
infer  that  he  is  not  currently  authorized 
to  handle  controlled  substances  in  that 
state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21.  823(f)  and  824(aK3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  MD..  62  FR 
16,193  (1997);  Demetiis  A.  Green.  MJ).. 
61  FR  60,728  (1996);  DominickA.  Ricci. 
MJ)..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Spar  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Therefore.  Dr.  Spar  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AS1871486,  previously 
issued  to  Harvey  Robert  Spar,  M.D.,  be, 
and  it  h«reby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hraeby  are,  denied.  This  order  is 
effective  May  29, 1997. 

Dated:  April  21, 1997. 
JaiDM  S.  MiUbrd, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-10916  Filed  4-28-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

OfHc*  Of  the  Secretary 

SutMBteelnn  for  OMB  nevlewt: 
Cmmiieiil  Reouest 

April  24. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  foUowing  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  O'L-  104-13. 44 
U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtained  fay  falling  the  Department  of 
Labor,  IDepartmenlal  Qearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  AfEaiis, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA,  ETA.  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316).  by  May  29, 
1997. 

The  OMB  is  particularly  interested  in 
comments  which: 

•k  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

'*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
inchiding  the  validity  of  the 
methodology  and  assumptions  used; 

•k  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

ir  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration.  

Title:  Underground  Retorts  (30  CFR 
57.22401). 

OMB  Number:  1219-0096 
(reinstatement). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Estimatea  Time  Per  Respondent:  160 
hours. 

Total  Burden  Hours:  160. 

Total  Annualized  capital/startup 
costs:  0 . 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0 . 

Description:  Prior  to  ignition  of 
underground  retorts,  mine  operators 
must  submit  a  written  plan  containing 
site-specific  safeguards  and  safety 
proceidures  for  the  underground  areas  of 
the  mine  afiiected  by  the  retorts.  The 
Mine  Safety  and  Hmlth  Administration 
uses  this  inifonnation  to  ensure  that  safe 
practices  are  followed,  and  to  determine 
that  the  procedures  and  safeguards  used 
protect  the  safety  of  all  persons  in  the 
mine  during  ignition  and  operation  of  a 
retort. 

Agency:  Mine  Safety  and  Health 
Administration. 


Title:  Product  Testing  by  Applicant  or 
Third  Party  (30  CFR  Part  7). 

OMB  Number:  1219-0100 
(reinstatement). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  392. 

Estimated  Time  Per  Respondent:  .54 
hours. 

Total  Burden  Hours:  219. 

Total  Aiwualized  capital/startup 
costs:  0 . 

Total  annua!  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0 . 

Description:  To  prevent  fire  and 
explosion  hazards  in  underground 
mines,  manufacturers  of  certain 
products  are  required  to  submit  to  the 
Mine  Safety  and  Health  Administration 
applications  for  product  approval. 
Certain  records  and  reports  are  required 
to  assure  continued  product  quality. 

Agency:  Veterans'  Employment  and 
Training  Service. 

Title:  Federal  Contractor  Veteran's 
Employment  Report  (VETS-100). 

OMB  Number:  1293-0005  (revision). 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  291,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  145,500. 

Total  Armualized  capital/startup 
costs:  0 . 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0  . 

Description:  The  Veterans'  Annual 
Report  (VETS  100)  is  required  by  38 
U.S.C.  4212(d),  from  entities  with 
contractors  of  $10,000  or  more  with 
Federal  departments  or  agencies  of 
numbers  of  special  disabled  and 
Vietnam-era  veterans  in  the  workforce 
by  job  category  and  hiring  location, 
number  of  empfoyees  hired  and  of 
those,  the  number  of  special  disabled 
and  Vietnam  era  veterans- 
Agency:  Employment  Standards 
Administration. 

Title:  Optional  Use  Payroll  Form 
Under  the  Davis-Bacon  Act. 

OMB  Number:  1215-0149  (extension). 

Frequency:  Weekly. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State.  Local  or 
Tribal  Government. 
Number  of  Respondents:  113.022. 
Estimated  Time  Per  Respondent:  56 
minutes. 
Total  Burden  Hours:  9.700.000. 
Total  Armualized  capital/startup 
costs:  0. 


Total  Annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $363,931,000. 

Description:  The  WH-347  is  used  by 
contractors  to  certify  payrolls  in 
accordance  with  requirements  of  the 
Copeland  and  Davis-Bacon  Acts, 
attesting  that  proper  wage  rates  were 
paid,  reviewed  by  contracting  agencies 
to  verify  that  rates  are  legal  and  that 
employees  are  properly  classified. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Medical  Reports 
(LS-158,  LS-415,  LS-525). 

OMB  Number:  1215-0106  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 

Number  of  Respondents:  2,520. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  1 .260. 

Total  Armualized  capital/startup 
costs:  0. 

Total  Annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $882. 

Description:  Forms  LS-158,  LS-415 
and  LS-S25  are  used  to  request 
impartial  medical  examinations  of 
injured  employees.  The  information 
obtained  is  used  to  assist  in  evaluating 
claims  for  benefits. 
Tlierasa  M.  O'Mallejr. 
Departmenta]  Clearance  Officm. 
(FR  Doc.  97-11073  Filed  4-28-97;  8:45  am] 

BILLMa  CODE  461IM3-H 


DEPARTMENT  OF  LABOR 

.  Employment  and  Training 
Administration 

n'A-W-a2.904] 

Minnesota  Mining  &  Manufacturing 
Company  (341),  Waattisrford. 
Oklahoma;  Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worltar  Adjustment  Assistance; 
Correction 

This  notice  corrects  the  notice  of 
Negative  Determination  Regarding 
Eligibility  to  Aapply  for  Worker 
Adjustment  Assistance  TA-W-32,994 
which  was  published  in  the  Federal 
Register  on  March  12, 1997  (62  FR 
11472)  in  FR  Document  97-6242. 

This  revises  the  subject  firm  location 
for  TA-W-32.994  on  page  11472  to  read 
Weatherford.  Oklahoma  instead  of  St 
Paul,  Minnesota. 

Signed  in  Washington,  D.C,  this  10th  day 
of  April  1997. 

RumbU  T.Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-11070  Piled  4-28-97;  8:45  am] 

■UMG  COM  4Sie-ao-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigalions  Regarding  Certifications 
of  EligibiHty  To  Apply  for  Worlwr 
Ad juMmsnt  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  tiie  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  b^in  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  ii^rest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  14tfa  day  of 
April,  1997. 

RHMlT.KilB. 

Program  Manager,  Policy  S'  Re&nployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

Appmtdix 


Pettdons  Instituted  On  04/14/97 

TA-W 

Subject  firm 
(petitioners) 

Locatnn 

Drteof 
petition 

Product(s) 

33,401  

BASF  Corporation  (ICWUC)  

SnapOn  Diagnostics  (Co.) 

Acme  Boot  Co.  (USWA)  

Rensselaer,  NY  „ 

0301/97 
04A)3/97 

04/13/97 
04AJ2/97 
04A)4/97 
03/12/97 
04A)2«7 

03/28/97 
04A)3«7 
04A>3/97 
03/24/97 

03/27/97 

Specialty  chemicais. 

Automobile  d«gnostic  equip- 
ment. 

Warehouse  men's  western  boots. 

Latex  and  alkyd  painL 

Ladies'  bkxjses,  shorts,  shirts. 

Ladies'  pants,  skirts  and  shorts. 

Store  &  hauls  liquid  petroleum 
gases. 

Cotton  western  shirts. 

Ladies'  coats 

33,402 

33,403 

Crystal  L^te,  IL 

Clarkville,  TN 

Louisville,  KY 

Byrdstown,  TN 

Livingston,  TN _ 

B  Paso.  TX 

TremonL  MS 

33,404 

33,405 

33,406 

Devoe  RaynokJs  (UPIU) 

Wayne  Manufacturing  (Wkrs.)  .... 

G  and  L  Apparel  Inc.  (Co.)  

Texas  LPG  Storage  Co.  (Wkrs.) 

Itawamba  Manufacturing  (Wkrs.) 

Lou  Levy  and  Son  (UNITE)  

Lou  Levy  and  Son  (UNITE)  

J.R.  Simptot  (IBT) 

Reggie  Manufacturing,  Inc.  Co.) 
J.R.  Simotot  Co  (Co ) 

33,407 

33,408 „. 

33,409 „ 

Jersey  City,  NJ 

33,410 

New  York.  NY 

Ladies' coats— Showroom. 
French  fries,  hash  browns,  tater 
tots. 

33,411  

CakKvell  ID 

33,412 

33,413 

Rialau    irt 

04/06/97    French  fries,  hash  browns,  tater 
tots. 
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Petitions  Instituted  On  04/14/97— Continued 


TA-W 


33.414 

33,41  o ..«..••••. 

33.417 

33.41  S 

33.420 


Subject  firm 
(petitioners) 

New     Warwick      Mining      Co. 
(UMWP). 

Toastmaster,  Inc.  (Wfcra.)  — 

Shape.  Inc.  Video  (Wkrs.) 

Stanley  Fastening  Systems  (Co.) 
International  Wire  (Co.) 

Ryobi  Motor  Products  (Co.)  

United       Technologies       Auto 
(lAMAW). 


Location 


BoMown.  PA  ... 

Boonvile,  MO  .. 
Kennebunk.  ME 
Santeid.  NC  _ 
Erin.  TN 

Anderson,  SC  .. 

Zanesvilie,  OH . 


Date  of 
petitnn 


(FR  Doc.  97-tl067  Filed  4-2»-97;  8:45  am) 

MUMQ  COOC  4S1«-a»-M 

DEPARTMBIT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[rA-w-a3,i88| 

CartKKundum  Corporation, 
Mcrooiactionic  Division,  Rwonix 
Artiona;  Notico  of  Termination  of 
imrestiqation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  17. 1997  in  response 
to  a  woriur  petition  which  was  filed  on 
February  10. 1997  on  behalf  of  workers 
at  the  Carborund\un  Corporation. 
Microelectronic  Division.  Phoenix 
Arizona. 

An  active  certification  covering  the 
petitioning  group  of  wrorkers  is  already 
in  effect  rrA-W-32,234  D). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  D.C  this  9th  day  of 
April.  1997. 
RiHseU  T.Kile. 

Progmm  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-11061  Filed  4-28-97;  8:45  am) 

aauNO  CODE  46ie^ae-M 


DEPARTMENT  OF  IJkBOR 

Empioymont  and  Training 
Administratiork^ 

[TA-W-32,234,  TA-W-32,234D.  and  TA-W- 
32,234E] 

CortMrundum  Corporation:  W.H. 
Wendell  Technology  Center,  Niagara 
Fails,  New  York;  IMicroelectronics 
Division,  PtMenix,  Arizona;  and 
IMicroelectroaics  Division,  Sanborn, 
New  Yortq  Amended  Certification 
Regarding  Ellglltillty  To  Apply  for 
Worker  Adjtistonent  /Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  May  30. 
1996.  applicable  to  all  worken  of 
Carborundum  Corporation.  W.H. 
Wendell  Technology  Center.  Niagara 
Falls.  New  York  and  Coiborundum 
Specialty  Products,  Incorporated, 
Gardner,  Massachusetts.  The  Notice  was 
published  in  the  Federal  Register  on 
September  6, 1996  (61  FR  47179). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms' 
Carborundum  Corporation, 
Microelectronics  Division,  Phoenix, 
Arizona  and  Sanborn.  New  York 
locations.  The  workers  are  engaged  in 
the  production  of  ceramic  based 
products. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  ceramic 
based  products. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workera  of  Carborundum  Corporation. 
Microelectronics  Division.  Phoenix, 
Arizona  and  Sanborn,  New  York. 


03/26/97 

03/31/97 
03/17/97 
04A)3/97 
04A)4/97 

04/04/97 

03/25/97 


Product(s) 


Coal — electric  generatkin. 

Portable  kitchen  appliances. 

Video  cassettes. 

Fasteners. 

Range  harnesses  &  lawn  care 
harnesses. 

Dust  cottectnn  bags  for  power 
tools. 

Bulkhead  lines  tor  wiring  har- 
nesses. 


The  amended  notice  applicable  to 
TA-W-32,234  is  hereby  issued  as 
follows: 

All  workers  of  Carborundum  Corporation. 
W.H.  Wendel  Technology  Center,  Niagara 
Fails.  New  York  (TA-W-32.234)  and 
Carborundum  Corporation.  Microelectronics 
Division.  Phoenix,  Arizona  (TA-W-32.234D) 
and  Sanborn,  New  York  (TA-W-32.234E) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  29, 1995 
are  eligibile  to  apply  for  adjustment 
assistance  imder  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington  DC  this  9th  day  of 
April.  1997. 
RuMeU  T.Kile. 

Program  Manager,  Policy  and  Reemployment 
Senrices,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-11063  Filed  4-28-97;  8:45  am) 

aNiJNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 

[TA-W-31,970.  TA-W-31,970A, 
31,970B] 


andTA-W- 


Henry  I.  Siegel  Company, 
Incorporated;  HohenwaM,  Teimessee; 
Chic  by  H.I.S,  Hiciunan.  Kentucky;  and 
Chic  l»y  H.I.S,  Phil  Campbell,  Alabama; 
Amended  Certification  Regaling 
Eligibility  To  Apply  for  Worfcer 
Adjtjstment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  5. 1996.  applicable  to  all  workers 
of  Henry  1.  Si^el  Company. 
Incorporated.  Hohenwald,  Teimessee. 
The  notice  was  published  in  the  Federal 
Register  on  March  25. 1996  (61  FR 

12101). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 


firm.  New  findings  show  that  worker 
separations  will  occur  at  the  Hickman, 
Kentucky  and  Phil  Campbell.  Alabama 
production  facilities  when  they  close  in 
May.  1997.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
ladies'  and  men's  jeans. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Henry  I.  Siegel  Co.,  Inc.  adversely 
affected  by  increased  imports  of  ladies' 
and  men's  jeans. 

The  amended  notice  applicable  to 
TA-W-31,970  is  hereby  issued  as 
follows: 
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All  workers  of  Henry  I.  Siegel  Company, 
Inc.,  Hohenwald,  Tennessee  rrA-W-31,970), 
Henry  L  Siegel  Company,  Inc.,  Chic  by  H.I.S, 
Hickman,  Kentucky  TA-W-31,970A)  and 
Phil  Campbell,  Alabama  (TA-W-31,970B) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  5, 
1995  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
April,  1997. 

RnaaeU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment. 

(FR  Doc.  97-11065  Filed  4-28-97;  8:45  am] 

BILUNQ  COOE  461fr-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,050,  TA-W-^050C,  TA^- 
33.0500.  and  TA-W-33.050E] 

Ithaca  Iffdustries,  Incorporated: 
Thomasville.  Georgia.  Gastonia,  North 
Carolina,  and  Alma,  and  Camilla, 
Georgia;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worlter  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  February  14, 
1997,  applicable  to  all  workers  of  Ithaca 
Industries,  Inc.,  Thomasville.  Georgia. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  information  shows  that 
worker  separations  have  occurred  at  the 
subject  firms'  Gastonia,  North  Carolina 
location.  The  company  also  reported 
that  worker  separations  will  occur  at  the 
Alma,  Georgia  and  Camilla,  Georgia 
locations  during  April  and  May,  1997 
respectively.  Workers  at  Gastonia,  North 
Carolina  are  engaged  in  the  production 


of  knitting,  dyeing  and  finishing  fiabric 
for  Ithaca's  production  facilities. 
Workers  at  Alma  and  Camilla,  Georgia 
locations  are  engaged  in  the  production 
of  women's  underwear  and  panties. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ithaca  Industries,  Inc.  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,050  is  hereby  issued  as 
follows: 

All  workers  of  Ithaca  Industries,  Inc., 
Thomasville,  Georgia  (TA-W-33,050). 
Gastonia,  North  Carolina  (TA-W-33,050C), 
Alma,  Georgia  (TA-W-33,050D)  and  Camilla, 
Georgia  (TA-W-33,050E)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  December  4, 1995  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  .  this  10th  day 
of  April,  1997. 

RnaseU  T.Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-11064  FUed  4-28-97;  8:45  am] 

8IUJNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training   ■ 
Administration 

rrA-W-33.2041 

J  &  J  Group,  Inc..  Franklin,  Wast 
Virginia;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  18,  1997  in 
response  to  a  worker  petition  which  was 
filed  on  February  18, 1997  on  behalf  of 
workers  at  J  &  J  Group,  Inc.,  Franklin, 
West  Virginia. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-33,187).  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  11th  day 
of  April  1997 

RuanU  T.Kile. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-11060  Filed  4-28-97;  8:45  am) 

BtUMta  COOE  4610-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-33,19q 

Minneaota  Mining  ft  Manufacturing  Co. 
(3-M),  Weatherford,.  Oklahoma;  Notice 
of  Termination  of  Investigation 

Punuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  18, 1997  in 
response  to  a  worker  petition  which  was 
filcKi  on  January  28. 1997  on  behalf  of 
workers  at  Miimesota  Mining  & 
Manufacturing  C©,*  (3-M),  Weatherford, 
Oklahoma. 

The  petitioning  group  of  woiicera  were 
recently  denied  eligibiUty  to  apply  for 
trade  adjustment  assistance  benefits 
(TA-W-32,994).  That  denial  was 
amended  on  April  10, 1997  to  reflect  the 
accurate  location  of  the  fwtitioning 
workers'  employment.  There  is  no  new 
information  to  warrant  a  second 
investigation  for  trade  adjustment 
assistance  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation   - 
has  been  terminated. 

Signed  in  Washington,  DC,  this  11th  day  of 
April.  1997. 

RnMeU  T.  Kile. 

Proffom  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-11071  FUed  4-28-97;  8:45  am] 
■KJJMQ  CODE  4S10-30-M 


OEPARTMEI^  OF  LABOR 

Employn>ent  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  May  9, 1997. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Emplo)rment 

Petitions  Instituted  on  04/07/97 


and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
April,  1997. 
KnanU  T.Kile. 

Program  Manager,  Policy  &  Reemployment 
Servjces,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


TA-W 


33,376 
33,377 

33.378 
33,379 
33,380 
33,381 
33.382 
33,383 
33,384 

33.385 
33.386 
33.387 
33.388 
33,389 
33,390 

33,391 
33,392 
33.393 
33.394 
33.395 
33,396 
33,397 
33.398 
33,399 
33.400 


Subject  firm 
(petitioners) 

P.L  FinlshefS  Garment  (Wrks)  ... 
Gor-MIII       Manufacturing       Co 

(Wrks). 
Ertjtec  Engineering.  Inc  (Wrks)  ... 

Leslie  Stephens,  Ltd  (Wrks) 

Masback  Hardware,  Inc  (Wrks)  .. 

Collins  and  Aikman  (UNITE) 

Danti,  Inc  (Wrks)  

Osram  Sylvania.  Inc  (Wrks)  

Language  for  Indu^ry  (Conip)  .... 

Anchor  Glass  Container  (GMP)  .. 
Anchor  Glass  Container  (GMPU) 
/Anchor  Glass  Container  (GMPU) 
Gandalf  Systems  Corp  ^^rks)  .... 

Rayovac  Corp  (Comp)  

Texas  LPG  Storage  Co  (Wrks)  ... 

/Vsher  Company  (Wrks) 

Al  Tech  Spedaity  Steel  (USWA) 

Gramercy  MHIs,  Inc  (Wrks)  

Georgia  Padfk:  West  (SMLW)  .... 

Sans  Souci  Lingerie  (Comp) 

Atofs  Manufacturing  Co  (CLA)  .... 

Master  Apparel  (Wrks) 

Admin.  &  Technical  Serv  (Comp) 

Tri-Con  Industries  (Wrks) _ 

Knjpp  Gerlach  Co  (UAW)  


Locatk>n 


GibsoTT,  GA 

Milaca.  MN  

BouWer,  CO  

Washington.  MO 
North  Bergen,  tU 
Port  Huron,  Ml  ..... 
Lansford,  PA  ....... 

Danvers,  MA  

Beachwood,  OH  . 

Antioch.  CA  

Oayville,  CT 

Connellsville,  PA 

Delran,  NJ  

Kinston,  NC 

El  Paso.  TX 

Fitchburg,  MA 

Dunkirk,  NY  

FairfieW.  NJ  

Martell,  CA  

Poplar  Bluff,  MO  . 
Grand  Rapids.  Ml 
Somerville.  TN  .... 

Betoit.  Wl 

ColumtNa.  MO  .... 
Danville.  IL  


Date  of 
petitnn 


03/20/97 
03/19/97 

03/20/97 
03/10/97 
03/10/97 
03/25/97 
03/25/97 
03/18/97 
03/20«7 

03/20/97 
03/20/97 
03/20/97 
03/24/97 
03/25/97 
03/24«7 

03/12/97 
03/18/97 
02/25/97 
02/20/97 
03/26/97 
03/25/97 
03/26/97 
03/27/97 
03C7/97 
04/02/97 


Product(s) 


Denim  jeans. 

Overhead  projectors  of  schools. 

RF  amplifiers. 

Women's  footwear. 

Marketing  hardware  products. 

MoMed  auto  carpet. 

Ladies'  sportswear. 

Fluorescent  lamps. 

Translations  of  technical  docu- 
ments. 

Glass  containers. 

Glass  containers. 

Glass  containers. 

Data  switch  network  products. 

/\ssemt3les  flashlights  &  t)ult>s. 

Stores  &  hauls  liquified  petro- 
leum gas. 

Men's  apparel. 

Spedaity  stainless  steel. 

GirTs  swimsuits  &  coverups. 

Partcleboard. 

Gowns,  panties,  slips,  pajamas. 

Auto  stamping. 

Men's  &  boys'  slacks. 

Data  entry. 

Auto  trim  covers,  door  panels. 

Forged  diesel  crankshafts. 


(FR  Doc  97-11068  Filed  4-28-97;  8:45  am] 

HJJNQ  OOOE  4«tO-30-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training  ' 
Administration 

rTA-W-33.123A] 

Roadmaslar  Corporation,  Delavan, 
Wisconsin 

This  notice  terminates  the 
Certification  Regarding  Eligibility  to 
Apply  For  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
April  7, 1997,  applicable  to  workers  of 
Roadmaster  Corporation  located  in 
Delavan.  Wisconsin.  The  notice  will 
soon  be  published  in  the  Federal 


On  July  2. 1996.  the  Department 
issued  a  certification  of  eligibility 
applicable  to  all  workers  of  Roadmaster 


Corporation.  Delavan.  Wisconsin.  TA- 
W-32,384.  Workers  separated  from 
employment  with  the  subject  firm  on  or 
after  May  7, 1995  until  July  12,  1998  are 
eligible  to  apply  for  worker  adjustment 
assistance  program  benefits. 

Based  on  this  information,  the 
Department  is  terminating  the 
certification  for  petition  number  TA-W- 
33, 123 A.  Further  coverage  for  workers 
imder  this  certification  would  serve  no 
purpose,  and  the  certification  has  been 
terminated. 

Signed  at  Washington.  D.C  this  16th  day 
of  April,  1997. 
RumU  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Serrices,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-11066  Filed  4-28-97;  8:45  am] 

BMJJNO  OOOe  461»-3»-M 


DEPARTMENT  OF  LABOR 

Employment  ar>d  Training 
Administration 

investigations  Regarding  Certifications 
of  Eiigibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  C^ce  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
211(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Act.  The  investigations 
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will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
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shown  below,  not  later  than  May  9, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9. 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager.  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
E)epartment  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washingtoa.  DC  this  31st  day  of 
March,  1997. 

RiuaeO  T.  Kile. 

Program  Manager,  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix . 


Petitions  Instituted  on  03/31/97 

TA-W 

Subject  firm 
(petitioners) 

Locatkm 

Date  of 
petitk>n 

PrT)duct(s) 

33,358 

Sensormatic  Co.  (Wkrs) 

Hauser  Lake  Lumt)er  (Co)  

Thomson     Consumer     Electron 

(Wkrs). 
Interactive  Composition  (Wkrs)  ... 

Interactive  Composition  (Wkrs)  ... 

Spornell  Fashtons  (Wkrs) 

Cone      Rtver     Granite      Finish 

(UNITE). 
Anchor  Glass  Container  (GMP)  .. 

Jessup  Door  (USWA) 

Mead    Corp    School    &    Offk» 

(UPIU). 

In-Sink-Erator  (Wkrs) 

Leigh  Knits,  Inc.  (Wkrs) 

Turntable,  Inc.  (Co)  

Tugalo  River  Boxer  Co.  (Co)  

Superior  Solutions  (Wkrs)  

Pearl  River  NY 

03/18/97 
03/12/97 
03/17/97 

03/20/97 

03/20/97 

03A)6«7 
03/1 3«7 

02/26/97 
02/22/97 
03/10/97 

03/1 2«7 
03/14/97 
03/20/97 
03/20«7 
03/1 8«7 
03/18/97 
03/19/97 
03/17/97 

Ck>sed  circuit  secunty  systems. 
Remanufacture  lumtier. 

TeJevisions 

33,359 

Post  Falls,  ID  ....„ 

Indianapolis,  IN  

33,360 _ 

33,361  

Logan  UT 

Transfer  manuscripts  into  text- 
books. 

Transfer  manuscripts  into  text- 
books. 

Ladies'  jackets. 

Corduroy,  chamois,  flannel  fab- 
rics. 

Glass  containers. 

Pine  wooden  doors. 

School  and  offne  supplies. 

Gart>age  disposal. 
T-Shirts. 

33,362 

Pieaftant  Hill  CA 

33,363 

Garfield,  NJ  

Haw  River  NC 

33,364 

33,365 

Houston  TX 

33,366 

Dowaaiac  Ml 

33,367 

Saint  Josaoh  MO 

33,368 

Elkhom,  W«  „ 

Bean  Statkw,  TN ..„. 

Sparata,  TN 

33.369 ., 

33,370 

33,371 

Toccoa,  GA  

Ralph  Lauren  poto  t>oxer  shorts. 

Stonewashed  denim  jeans. 

Toys. 

Wall  panels  (wood  frames). 

Buses  and  compor>ents. 

33,372 

El  Paso.  TX 

Aurora.  MO 

Paulstx),  WA  r 

Brownsville,  TX  

33,373 

Little  Tikes  (Co) 

Parkway  Building  Systems  (Co) 
Eagle  Coach  Corp  (Wkrs) 

33,374  

33,375 

[FR  Doa  97-11072  Filed  4-28-97;  8:45  am) 

BIUJNO  CODE  4S10-30-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-33,219] 

Mazzuccheiii,  Inc.,  U.S.  Division  (O/B/A/ 
Tectonic  industries.  Incorporated) 
Berlin,  Connecticut;  Amended 
Certification  Regarding  Eiigibiiity  To 
Apply  for  VtorkBT  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  10, 1997,  applicable  to  all 
workers  of  Tectonic,  Incorporated. 
Berlin.  Connecticut.  The  notice  was 
published  in  the  Federal  Register  on 
March  31, 1997  (62  FR  15199). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  plastic  sheeting  for  the  optical 
industry.  New  information  provided  by 
the  State  shows  that  some  of  the 
claimants'  wages  are  reported  under  the 
Unemployment  Insurance  (UI)  tax 
account  for  Mazzuccheiii,  Inc.,  U.S. 
Division,  Berlin.  Coimecticut.  Tectonic's 
parent  company. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Tectonic.  Incorporated  who  were 
adversely  affected  by  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-W-33.219  is  hereby  issued  as 
follows: 

All  woricers  of  Mazzuccheli,  Inc.,  U.S. 
Division,  D/B/A  Tectonic  Industries. 
Incorporated,  Berlin,  Connecticut  engaged  in 
employment  related  to  the  production  of 
plastic  sheeting  for  the  optical  industry  who 
became  totally  or  partially  separated  from 


employment  on  or  after  February  5, 1996,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  10th  day 
of  April.  1997. 

RuawU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-11062  Filed  4-28-97;  8:45  am] 

BtLUNG  CODE  451»-3fr-M 


DEPARTMENT  OF  iJ^BOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibiiity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement — ^Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
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(NAFTA-TAA),  have  been  Bled  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  0.  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 


the  workers  separated  firom  employment 
of  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (EKDL)  in 
Washington,  DC  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  May  9, 
1997. 

Appendix 


Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
adc^ss  shown  below  not  later  than  May 
9. 1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA.  ETA. 
DOL.  Room  C-4318.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 

Signed  at  Washington,  DC  this  16th  day  of 
April,  1997. 
RuMdlKile. 

Program  Manager,  Policy  and  Reemploynwnt 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Subiect  finn 


Nantucket  Industries  (Co.)  ~. 

Ame(ek-Marc»i  Electric  (lAMAW)  „. 

Northern  Engraving  (lAMAW) 

Littwnta  LigWing  (IBEW)  — 

Hartford  Eidienauer  (Wkrs) 

Design  House  (Wkr^ 

GCC  Culling  (Wkrs)  -..-.. 

AncNx  Glass  Container  (GMPPA) 

Deckers  Outdoor  (Co.) 

Deckers  Outdoors  (Co.)  ...» 

Deckers  Outdoor  (Co.) 


System 


Eagte  Ottawa  Leather  (UPW)  

Washington   Pvbhc  Power  Supply 

(IBEW). 

In-Sink-Er^or  (Wkrs)  ~ 

Thomson  Consume  Electronics  (Wkrs)  

Stony  Creek  Knitting  MiM  (Wkrs) 

Little  Tikes  (Wkrs)  ~~ 

Leigh  Knits  (Wkrs)  

Eagte  Coach  (Wkr^ 

Economy  Cokx  Card  (UPIU)  

Hauser  Lake  Lumber  (Wkrs) - 

Rubtermaid    Cleaning    and    Maintenance 

(Wkrs). 

Nick-O  Sewing  (Wkre) 

Tugato  River  Boxer  (Wkrs) 

V.V.P.  America  (Co.)  ™ - — 

M  and  W  Sewing  (Wkrs) 

Superior  SokJtkxis  (Wkrs)  

Calvin  Klein  Jeanswear  (Wkrs) 

Stanley  Works  (Wkrs)  

Collins  and  /yonan  (UNITE) 

BOC  Gases  (IBT) 

Jessup  Door  (USWA) 

AM  General  (UAW)  — 

Parkway  Buikling  Systems  (Co.)  

Al  Tech  Specialrty  Steel  (USWA) 

Administrative  and  Technical  Services  (Co.) 

Gor  Mill  (Wkrs)  

New  WanMCk  Mining  (UMWA) 

Texas  LPG  Storage  (Wkrs)  

Tri-Con  Industries  (Wkrs)  ...'. 

Rayovac  (Co.)  

Georgia  Pabfk:  (Wkrs) 

Desert  Cleaners  (Wkrs)  ~... 

BASF  Corporation  (ICWU) 

J.R.  amptot  (IBT)  

I  AM  Apparel  (Co.) -^ 

Amefta  Dress  (UNITE)  L 


Locatnn 


CarlersviKe.  GA  .. 
Cambridge,  OH ... 

Sparta.  W1 

Conyers,  GA 

Newport.  NH 

Slanwood.  WA  .... 

El  Paso,  TX  

DayviHe.  CT  

Carpenteria.  CA  .. 

Goleta,  CA 

Ventura,  CA 

Grand  Haven,  Ml 
Richland.  WA 


Efchom,  Wl 

Indianapolis,  IN  .... 
Rocky  Mount,  NO 

Aurora,  MO  

Bean  Statkxi,  TN  . 
BrownsviNe,  TX  — 

Roselle.  NJ  

Post  Falls,  ID 

Sparks.  NV  


Moscon,  TN  .._., 

Tocca.  GA 

Htckory,  NC  

Brooklyn.  NY 

El  Paso,  TX  . — 
New  York,  NY  „ 

Sanlord,  NC 

Port  Huron,  Ml  .. 
Bethlehem,  PA .. 
Dowagiac,  Ml  .... 
Indianapolis,  IN  . 
Edwards.  WA  .... 
Watennlet.  NY ... 

Betoit,  Wl  

Milaca,  MN 

Bobtown.  PA 

El  Paso,  TX  

Columbia,  MO ... 

Kinston,  NC  

Marteil.  CA 

El  Paso.  TX 

Rensselaer.  NY 

Caklwell,  ID  

Herhn.  IL 

FarmviNe,  VA  ... 


Date  re- 
ceived at 
governor's 
oHne 


PetilkxiNo. 


03/11/97 
01/31/97 
03/12/97 
03/13/97 
03/14/97 
03/13/97 
03/17/97 
03/17/97 
03/14/97 
03/14/97 
03/14/97 
03A)7/97 
11/25/96 

03/19/97 
03/19/97 
03/19/97 
03/20/97 
03/18/97 
03/21/97 
03/19/97 
03C1/97 
03/19/97 

03/20/97 
03/24«7 
03/18/97 
03/24/97 
03/25/97 
03/25/97 
03/25/97 
03/26/97 
03/26/97 
03/19/97 
03/14/97 
03/24/97 
03/27/97 
03/28/97 
03/24«7 
03/31/97 
03/31/97 
03/31/97 
04/01/97 
03/21/97 
04/02/97 
04AO«7 
04/07/97 
04/07/97 
03/14/97 


NAFT/^1,559 
N>kFTA-1,560 
NAFT/^1,561 
NAFTA-1,562 
NAFTA-1,563 
NAFrA-1,564 
N/VFTA-1,565 
NAFTA-1,566 
NAFTA-1,567 
NAFTA-1,568 
NAFTA-1,569 
NAFT/^1,570 
NAFr/^1,571 

NAFTA-1,572 
NAFTA-1,573 
NAFrA-1,574 
NAFTA-1.575 
NAFT/V-1,576 
NAFTA-1,577 
NAFT/V-1,578 
NAFTA-1,579 
NAFTA-1.5a0 

NAFTA-1,581 

NAFTA-1,582 

NAFTA-t,583 

NAFTA-1,584 

NAFTA-1,585 

NAFTA-1,586 

NAFTA-1,587 

NAFTA-1.588 

NAFTA-1,589 

NAFTA-1,590 

NAFTA-1,591 

NAFTA-1,592 

NAFTA-1.593 

NAFTA-1,594 

NAFT/V-1,595 

NAFTA-1,596 

NAFTA-1,597 

N/VFT/V-1,598 

NAFTA-1,599 

NAFl^-^,6O0 

N/VFTA-1,601 

NAFTA-1,602 

NAFTA-1,603 

NAFT/^1,604 

NAFTA-1.606 


Artkdes  produced 


Men's  undergarments. 

Rotating  fans. 

/kutomotive  trim,  dashboard  arxl  decals. 

Industrial  fluorescent  lighting  fixtures. 

Dehydrators  and  toasters. 

Wood  turnings. 

Cutting  lor  blazers  and  shirts. 

Glass  containers— bottles. 

Sport  sandals  and  boots. 

Sport  sandals  and  boots. 

Sport  sandals  and  boots. 

Leather. 

Eleclrwtty. 

Hot  water  dispensers. 

Plastic  moMed. 

Sportswear. 

Toys. 

T-Shirt  cut  and  sew  contractor. 

Buses  and  components. 

Sample  cards  and  books  of  waHpaper. 

Lumtier. 

Brooms  aixl  mops. 

Industrial  machines  and  parts. 

Boxer  shorts. 

Glass  table  tops. 

Btouses.  dresses,  shirts. 

Jeans,  shorts. 

Jeans,  pants,  jackets,  skirts. 

Collated  fasteners. 

Moled  automotMie  carpet 

Pipeline. 

Doors. 

Commercial  and  military. 

Lumber. 

Steel  ingots. 

Data  entry  services. 

Over  head  projector. 

Coal. 

Stores  and  hauls  tk^uefied  petroleum  gas. 

Automotive  trim  covers. 

/Assembly  of  flashlights  and  batteries. 

Lumber. 

Denim  washing,  pressing  and  finishing. 

Textile,  leather  and  paper  dyes. 

Potato  processing. 

Ladies  maternity  knit 

Chilrens  dresses. 


APPENDIX— Continued 

Subject  firm 

LocatkHi 

Date  re- 
ceived at 
governor's 
office 

PelitnnNo. 

Articles  produced 

Amelia  Dress  (UNITE)  „ 

Coiber  Corp.  (The)  (Co.) 

Appomatton,  VA  ... 

Newark.  NJ  ..„ 

Zanesville,  OH 

Heybum.  ID  

Antkxrfi,  CA 

Santa  Maria,  CA  .... 

Washington,  PA 

Oceanside.  CA 

El  Paso,  TX  . 

Liverpool.  NY 

Colmar.  PA 

03/14/97 
04A)8/97 
03/28/97 
04A)8/97 
04A)8«7 
04/08/97 
04A)9/97 
04A)6/97 
04/11/97 
04/14/97 
04/1  S«7 

NAFTA-1.606 
NAFTA^1.607 
NAFTA-1,606 
NAFTA-1,609 
NAFTA-1.610 
NAFT>V-1,611 
NAFT/V-1,612 
NAFTA-1.613 
NAFTA-1,614 
NAFTA-1.615 
NAFTA-1,616 

Chiidrens  doihing. 

Wlrewound  resisiors. 

BuMiead  line,  mokte  tor  wiring. 

Potato  products. 

Glass  contairters. 

Autoparts. 

Firebrick. 

Wetsuits. 

Christman  products. 

Men's  and  wonf)en's  ctothtng. 

Pneumatk;  gas  spring  arxl  dampers. 

United  Technotogies  (l/KMAW)  

J.R.  Simptot  (AFGM) 

Anchor  Glass  (GMAW)  „. .... 

Arrow  Auto  (Wkrs) 

Fmdlay  Refractories  (Wkrs)  

Rip  Curt  (Wkrs)  „ 

Holktay  Products  (Wkrs)  

Jos  J.  Pietrafesa  (Wkrs)  ^ „. 

Stabihjs  (Co.)  „„. 

(FR  Doc.  97-11069  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adniinistoation 

Constmction  Fall  Protection  Plans  and 
Records 

iUSaiCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice;  proposed  information     <, 
collection  request;  submitted  for  public 
comment  and  recommendations. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biudens.  is 
conducting  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiuiity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood.  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
approval  for  the  paperwork 
requirements  of  29  CFR  1926.502  and 
1926.503.  Fall  Protection  in 
Construction. 

DATES:  Written  Comments  must  be 
submitted  on  or  before  June  30. 1997. 

Comments  should: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  be 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office.  Docket 
ICR-97-7.  U.S.  [department  of  Labor. 
Room  N-2625.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
(202)  219-7894.  Written  comments 
limited  to  19  pages  or  less  may  be 
transmitted  by  focsimile  to  (202)  219- 
5046. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Room  N3621.  200 
Constitutional  Avenue,  NW.. 
Washington,  DC  20210.  (202)  219-7198. 
Copies  of  the  referenced  information 
collection  requests  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076.  For  electronic  copies,  contact  the 
Labor  News  Bulletin  Board  (202)  219- 
4784;  or  OSHA's  Web  Page  on  Internet 
at  http://www.osha.gov/. 

SUPPI^MENTAflY  INFORMATION: 

Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  from  the  Office  of  Management 


and  Budget  (OMB)  for  certain 
information  collection  reqtiirements 
contained  in  29  CFR  1926.502  and 
1926.503.  That  approval  will  expire  on 
September  30. 1977.  unless  OSHA 
applies  for  an  extension  of  the  OMB 
approvals.  This  notice  initiates  the 
process  for  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 

As  part  of  OMB's  and  OSHA's 
continuing  paperwork  reduction  effort, 
OSHA  seeks  to  reduce  the  paperwork 
burden  hotirs  in  29  CFR  1926.502  and  . 
1926.503  based  on  input  from  parties 
interested  in  the  regulatory  scope  of  that 
regulation.  The  purpose  of  this  notice  is 
to  solicit  public  comment  on  OSHA's 
existing  paperwork  burden  estimates 
from  those  interested  parties  and  to  seek 
public  response  to  several  questions 
related  to  the  development  of  OSHA's 
estimates.  Interested  parties  are 
requested  to  review  c5SHA's  estimates 
which  are  based  on  information 
available  during  rulemaking  and  to 
comment  on  their  accuracy  or 
appropriateness  in  today's  woricplace 
situation.  OSHA  bases  its  existing  . 
estimates  upon  information  made 
available  to  the  agency  during  the  initial 
rulemaking  effort  for  29  CFR  1926.500- 
.503  (August  9, 1994,  59  FR  40672)  and 
is  interested  in  looming  whether  they 
are  outdated. 

Current  Action 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwoii^  requirements  in  29  CFR 
1926.502  and  1926.503  Certification  of 
Safety  Net  Installation,  Fall  Protection 
Plans  and  Training  Certification 
Records. 

Type  of  Review:  Extension  of  existing 
approval. 

Agency.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor. 

Title:  Fall  Protection  in  Construction. 

OMB  Number:  1218-0197. 
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Agency  Number:  Docket  No.  lCR-g7- 
7. 

Emergency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  6,000  (sites 
of  net  installation  cwtification);  100,000 
(sites  using  Fall  Protection  Plan);  and  4 
million  (workers  trained). 

Estimated  Time  Per  Respondent:  5 
minutes  (Safety  Net  Certification 
Records):  One  hour  and  5  minutes  (Fall 
Protection  Plan);  5  minutes  (Training 
Certification  Records). 

Total  Burden  Hours:  767,246  Hours 
(500  hours  for  safety  net  certification 
records;  100,080  hours  for  the  fell 
protection  plans;  and  666,666  hours  for 
training  certification  records. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  a  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  tliis  18th  day  of  April  1997. 
R«nU  B.  Swa 


Director,  Dinctomte  ofConstiuction. 

(FR  Doc  97-11059  Filed  4-28-97;  8:45  unl 


LEGAL  SERVICES  CORPORATKM 

Notic*  of  Availability  of  1998 
Compatttiva  Oram  Funds 

AG8ICY:  Legal  Services  Corporation. 
ACTION:  Correction. 

SUMMARY:  In  a  notice  published  on  April 
24. 1§97  (62  FR  20038).  the  Legal 
Services  Corporation  announced  the 
availability  of  competitive  grant  funds 
to  solicit  grant  proposals  from  interested 
parties  who  are  qualified  to  provide 
effective,  efficient  and  high  quality  civil 
legal  services  to  eligible  clients  for 
calendar  year  1998.  The  following 
service  area  should  not  have  been 
included. 


Stale 

Sarvioearea 

Texas 

TX-7 

Date  Issued:  April  24, 1997. 
Merceria  L.  Lnagood^ 

Deputy  Director,  Office  of  Program 

Operations. 

[FR  Doc.  97-11010  Filed  4-28-97;  8:45  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (07-061)] 

NASA  Advisory  Council.  Advisory 
Commlttaa  on  ttia  IntamaUonal  Spaca 
Station  (ACISS);  Masting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

gUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 

DATES:  Monday,  May  12, 1997,  from 
8:30  a.m.  until  4  p.m.  and  Tuesday,  May 
13, 1997,  from  8:30  a.m.  imtil  4  p.m.  On 
Tuesday,  May  13, 1997,  the  Advisory 
Committee  on  the  International  Space 
Station  will  meet  joinUy  with  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Science  and  Application  Advisory 
Committee. 

AOORESSES:  Monday,  May  12, 1997 
NASA  Headquarters,  PRC,  9th  Floor, 
300  E  Street,  SW,  Washington,  DC 
20546;  and  Tuesday,  May  13, 1997, 
NASA  Headquarters,  MIC  7,  7th  Floor, 
300  E  Street,  SW,  Washington.  DC 
20546. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  W.  Michael  Hawes,  Code  M-4 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546, 
202/358-0242. 

SUPPLBfENTARY  SffORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  Program  Status  Update. 

•  EVA  Requirements. 

•  Task  Group  Reports. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  %vill  be  requested 
to  sign  a  visitor's  register. 

Dated:  April  21, 1997. 
Laslie  M.  Nolan. 

Advisory  Committee  kkmagement  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  97-10918  Filed  4-28-97;  8:45  ami 
I  OOOC  7S10-ai-M 


NUCLEAR  REGULATORY 
COMMISSION 

P>ockM  Nos.  50-387  and  S0-38q 

Pannsytvania  Power  and  Light 
Company;  Notica  of  Issuanca  of 
Amandmants  to  Facility  Oparating 
Ucanss 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  165  and  137  to 
Facility  Operating  License  Nos.  NPF-14 
and  NPF-22,  respectively,  to 
Pennsylvania  Power  &  Light  Company; 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation 
of  the  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  located  in 
Luzerne  County,  PA.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the  current 
Technical  Specifications  (TSs)  for  each 
unit  to  include  two  sections  of  the 
Improved  Technical  Specifications  (ITS) 
by  adding  Limiting  Condition  for 
Operation  (LCO)  3.10.3,  "Single  Control 
Rod  Withdrawal-Hot  Shutdown,"  and 
LCO  3.10.4,  "Single  Control  Rod 
Withdrawal-Cold  Shutdo%tm,"  in  a 
modified  format  and  with  cross 
references  that  are  compatible  with  the 
current  TSs.  This  change  permits 
control  rod  drive  tests  to  be  conducted 
during  refueling  operations.  The  LCOs 
in  the  ITS  format  will  be  issued  at  a  later 
date  with  the  full  ITS  conversion 
package. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Fedaral  Register  on 
March  5, 1997  (62  FR  10090).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Enviroiunental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  %vill  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (62  FR 
17886). 


For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  February  11, 1997,  as 
supplemented  April  7,  1997,  (2) 
Amendment  Nos.  165  and  137  to 
License  Nos.  NPF-14  and  NPF-22. 
respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Docvunent  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  PA  18701. 

Dated  at  Rockville,  Maiyland,  this  23rd  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Cheatar  Poaliiaiiy,  Sr., 
Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/U  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-10976  Filed  4-28-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

PA97-O0q 

Dsrsk  F.  Stsphans;  Confirmatory  Ordar 
Prohibiting  involvamant  In  NRC- 
Ucanaad  Activitias  (Effactiva 
Immadlataly) 

I 

Mr.  Derek  F.  Stephens  was  employed 
as  a  radiographer  by  Bamett  Industrial 
X-Ray,  Inc.  (Licensee).  The  Licensee  is 
the  holder  of  License  No.  35-26953-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Parts  30  and  34  and 
last  renewed  on  March  21, 1996.  The 
license  authorizes  possession  and  use  of 
byproduct  material  in  accordance  with 
the  conditions  specified  therein. 

n 

On  October  3, 1996,  Mr.  Stephens  and 
a  radiographer's  assistant  were 
conducting  radiography  activities  at  a 
refinery  in  Ponca  City,  Oklahoma.  Mr. 
Stephens  was  the  more  senior  of  the  two 
and  had  received  training  regarding  his 
responsibilities  for  conducting  activities 
in  accordance  Mnth  Licensee  procedures 
and  NRC  regulations. 

NRC  regulations  require,  in  part,  that 
at  all  times  during  the  conduct  of 
radiography  activities,  each  individual 
wear  a  direct  reading  pocket  dosimeter, 
an  alarm  ratemeter,  and  either  a  film 
badge  or  a  thermoluminescent 
dosimeter  (TLD)  (10  CFR  34.33).  NRC 


regulations  also  require  that  a  survey  be 
made  after  each  exposure  to  determine 
that  the  sealed  source  has  been  returned 
to  its  shielded  position  (10  CFR  34.43). 
NRC  regulations  further  require  that 
whenever  a  radiographer's  assistant  uses 
radiographic  exposure  devices  or 
conducts  radiation  surveys  required  by 
10  CFR  34.43(b),  and  the  radiographer's 
assistant  shall  be  under  the  personal 
supervision  of  a  radiographer,  including 
the  radiographer  providing  immediate 
assistance  if  required  and  the 
radiographer  watching  the  assistant's 
performance  of  the  operations  (10  CFR 
34.44). 

During  radiography  activities  on 
October  3, 1996,  Mr.  Stephens  and  the 
radiographer's  assistant  were  assigned 
to  complete  two  radiographs.  The 
exposure  device  was  placed  on  a 
scaffold  approximately  6  feet  above  the 
groimd  with  the  drive  cable  controls 
located  on  the  ground.  After  the  second 
exposure,  Mr.  Stephens  instructed  the 
radiographer's  assistant  to  crank  the 
source  back  in  and  remove  the  source 
guide  tube.  Mr.  Stephens  then  left  to 
remove  the  barricades  and  did  not 
watch  the  radiographer's  assistant 
Without  a  survey  meter,  the 
radiographer's  assistant  approached  and 
disconnected  the  source  guide  tube. 
After  disconnecting  the  source  guide 
tube,  the  radiographer's  assistant 
observed  that  the  source  was  not  fully 
retracted  into  the  exposure  device  and 
was  still  exposed.  The  radiographer's 
assistant  immediately  left  the  vicinity  of 
the  source  and  informed  Mr.  Stephens. 
As  a  result  of  this  event,  the 
radiographer's  assistant  received  a 
higher-than-normal  exposure,  but  the 
exposure  did  not  exceed  regulatory 
limits. 

In  violation  of  NRC  requirements.  Mr. 
Stephens  did  not  wear  a  direct  reading 
pocket  dosimeter,  an  alarm  ratemeter, 
and  either  a  film  badge  or  a  TLD. 
Further,  Mr.  Stephens  did  not 
effectively  supervise  the  radiographer's 
assistant  to  ensure  that  the 
radiographer's  assistant  conducted  a 
proper  survey,  as  required  by  10  CFR 
34.43(b).  Because  he  was  not  properly 
supervising  the  radiographer's  assistant, 
Mr.  Stephens  did  not  notice  that  when 
the  radiographer's  assistant  approached 
the  source,  die  radiographer's  assistant 
could  not  have  performed  the  proper 
survey  because  he  did  not  have  a  survey 
meter. 

NRC's  investigation  and  inspection  of 
this  incident  began  on  October  4, 1996. 
In  a  sworn,  signed  statement  provided 
by  Mr.  Stephens  to  NRC's  Office  of 
Investigations  (OI).  Mr.  Stephens  stated 
.he  had  been  working  for  the  Licensee 
since  August  1995.  and  that  he  had 


received  written  and  oral  training,  on- 
the-job  training,  and  formal  classroom 
training.  He  stated  he  had  been  a  Level 
n  radiographer  for  about  3  months  and 
that  he  had  been  taught  his 
responsibilities  as  a  supervisor, 
including  enstuing  that  the 
radiographer's  assistant  and  others 
comply  with  safety  and  regulations. 
Fiuther,  he  stated  that  both  he  and  the 
radiographer's  assistant  forgot  their 
personal  dosimetry  and  realized  it  only 
when  they  discovered  the  source  was 
not  retracted.  The  results  of  NRC's 
investigation  and  inspection  are 
documented  in  NRC  Inspection  Report 
030-30691/96-01  dated  December  23, 
1996.  A  predecisional  enforcement 
conference  was  conducted  with  the 
Licensee  on  January  6, 1997,  and  on 
February  24. 1997.  the  NRC  issued  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  in  the 
amount  of  $4000  to  the  Licensee  for  the 
violations  described  in  this  Section  II  of 
this  Order. 

m 

Based  on  its  review  of  all  available 
information,  the  NRC  has  concluded 
that  Mr.  Stephens,  a  former  employee  of 
the  Licensee,  engaged  in  deliberate 
misconduct  in  violation  of  10  CFR  30.10 
by  causing  the  Licensee  to  be  in 
violation  of  10  CFR  34.33(a). 
Specifically,  notwithstanding  Mr. 
Stephens'  assertion  that  he  forgot  his 
personal  dosimetry,  the  NRC  has 
concluded  that  Mr.  Stephens 
deliberately  foiled  to  wear  the  required 
personal  monitoring  devices.  This 
conclusion  is  based  on  the  feet  that  (1) 
Mr.  Stephens  was  trained  on  using 
personal  monitoring  devices;  (2)  Mr. 
Stephens  was  provided  personal 
monitoring  devices,  which  he  had  in  the 
Licensee's  truck  used  in  traveling  to  the 
work  site;  (3)  prior  to  conducting 
licensed  activities,  Mr.  Stephens  is 
required  to  perform  daily  preoperational 
tests,  such  as  checking  the  operability  of 
the  alarming  ratemeter  and  zeroing  the 
pocket  dosimeter  assigned  to  him;  and 
(4)  in  an  October  8, 1996  signed,  written 
statement  to  OI,  Mr.  Stephens  stated 
that  he  "knew  it  was  [hisj  responsibility 
to  ensure  Kevin  (Assistant 
Radiographer]  had  his  dosimetry  but  did 
not  do  so." 

In  addition,  the  NRC  has  concluded 
that  Mr.  Stephens'  failiue  to  supervise, 
through  direct  observation,  the 
radiographer's  assistant  as  he 
approached  the  exposure  device 
without  a  survey  instrument  and 
attempted  to  disassemble  the 
equipment,  represents  careless  disregard 
for  regulatory  requirements.  Given  his 
training  and  experience,  Mr.  Stephens 
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knew  or  should  have  known  of  the 
requirements  of  10  CFR  34.44  that  a 
radiographer's  assistant  must  be  under 
the  personal  supervision  of  a 
radiographer,  including  the 
radiographer  providing  immediate 
assistance  if  required  and  the 
radiographer  watching  the  assistant's 
performance  of  operations.  This 
conclusion  is  also  supported  by  Mr. 
Stephens'  October  8, 1996  signed, 
written  statement  to  OI  that  he  had  been 
taught  that  his  responsibility  as  a 
supervisor  included  insuring  the 
assistants  and  others  complied  with 
safety  and  regulations. 

These  willful  acts  are  significant 
because  Mr.  Stephens,  the  senior 
radiographer,  failed  to  observe  the 
safeguards  designed  to  protect  him.  the 
radiographer's  assistant,  and  others  from 
uimecessary  and  potentially  dangerous 
radiation  exposures.  These  willful  acts 
contributed  to  an  unnecessary  radiation 
exposure  to  the  radiographer's  assistant. 
The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements.  Mr.  Stephen's 
actions  during  this  incident  have  raised 
serious  doubt  as  to  whether  he  can  be 
relied  upon  to  comply  with  NRC 
requirements. 

IV 

By  letter  dated  February  19. 1997.  the 
NRC  described  its  conclusions  to  Mr. 
Stephens.  The  letter  documented  the 
NRC's  understanding  that  Mr.  Stephens 
did  not  wish  to  participate  in  further 
discussions  of  the  above  issues,  and  that 
Mr.  Stephens  agreed  to  a  commitment 
that  he  be  prohibited  from  engaging  in 
NRC-licensed  activities  for  a  period  of  3 
years.  Mr.  Stephens  signed  a  statement 
dated  March  11. 1997.  consenting  to  the 
issuance  of  this  Order  with  the 
commitment  as  described  in  Section  V 
below.  Mr.  Stephens  further  agreed  in 
his  signed  statement,  that  this  Order  is 
to  be  effective  upon  issuance  and  that 
he  has  waived  his  right  to  a  hearing. 

I  find  that  Mr.  Stephens' 
commitments  as  set  forth  in  Section  V 
are  acceptable  and  necessary  and 
conclude  that  with  the  commitment  the 
public  health  and  safety  are  reasonably 
assiu«d.  hi  view  of  the  foregoing,  I  have 
determined  that  the  public  health  and 
safety  require  that  Mr.  Stephens' 
commitments  be  confirmed  by  this 
Order.  Based  on  the  above  and  Mr. 
Stephens'  consent,  this  Order  is 
immediately  effective  upon  issuance. 


Accordingly,  pursuant  to  Sections 
161b.  161i.  182.  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 


2.202. 10  CFR  30.10.  and  10  CFR  150.20. 
it  is  hereby  ordered,  effective 
immediately,  that: 

Mr.  Stephens  is  prohibited  from  engaging 
in  NRC-licensed  activities,  including  work 
conducted  as  an  employee  of  an  Agreement 
State  licensee  if  the  work  is  performed  in  a 
non- Agreement  State  or  an  area  of  exclusive 
federal  jurisdiction,  for  a  period  of  3  years 
from  the  date  of  this  order. 

The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Stephens  of  good 
cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  Mr. 
Stephens,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  JMuclear 
Regulatory  Conunission  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section. 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  EXZ  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  IV,  611  Ryan  Plaza  Drive, 
Suite  400,  Arlington.  Texas  76011  and 
to  Mr.  Stephens.  If  such  a  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  W  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 


not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville.  Maryland  this  15th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  Liebennan. 
Director,  Office  of  Enforcement. 
(PR  Doc.  97-10972  Filed  4-28-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-297] 

Enviromnental  Assessment  and  Notic* 
of  Hnding  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Renewal  of  Facility  License 
No.  R-120,  North  Carolina  State 
University 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issiiance  of  an  amendment 
to  renew  for  20  years  Facility  License 
No.  R-120  for  the  North  Carolina  State 
University  (NCSU  or  the  licensee) 
PULSTAR  Research  Reactor  located  on 
the  NCSU  campus  in  Raleigh.  North 
Carolina. 

EnTiroimiental  Asac ■anient 

This  environmental  assessment  is 
wrritten  in  connection  with  the  proposed 
renewal  for  20  years  of  the  facility 
license  of  the  NCSU  PULSTAR  Research 
Reactor  (PULSTAR)  at  Raleigh.  North 
Carolina,  in  response  to  a  timely 
application  from  the  licensee  dated 
August  19, 1988;  as  supplemented  on 
January  2,  April  17,  and  December  18, 
1989;  April  17  and  July  18, 1990; 
January  25. 1991;  November  30. 1992; 
September  15,  1995;  and  October  4. 
November  25.  and  December  30. 1996. 
The  proposed  action  would  authorize 
continued  operation  of  the  reactor.  The 
facility  has  been  in  operation  since 
Facility  License  No.  R-120  was  issued 
in  1972.  Cvuxently,  there  are  no  plans  to 
change  any  of  the  structures  or 
operating  characteristics  associated  with 
the  reactor  during  the  renewal  period 
requested  by  the  licensee. 

Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
authorize  continued  operation  of  the 
reactor  so  that  the  facility  can  continue 
to  be  used  in  the  licensee's  mission  of 
research. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  there  is 
no  significant  environmental  impact 
associated  with  this  license  renewal, 
any  alternatives  will  either  have  no 


significant  impact  or  greater  impact  than 
the  proposed  action. 

An  alternative  to  the  proposed  action 
that  was  considered  was  not  renevring 
the  operating  license.  This  alternative 
would  have  led  to  cessation  of 
operations,  and  decommissioning  of  the 
&cility,  with  a  resulting  change  in  status 
and  a  likely  small  impact  on  the 
environment 

Another  alternative  is  to  take  no 
action  on  the  request  for  extension.  The 
facility  license  would  not  be  deemed  to 
have  expired  until  the  application  has 
been  finally  processed  (10  CFR  2.109). 
To  take  no  action  on  the  applicant's 
request  would  not  be  responsive; 
therefore,  this  alternative  is  re)ected. 

Environmental  Impact 

The  PULSTAR  operates  in  an  existing 
shielded  pool  of  water  inside  an  existii^ 
multiple-purpose  building,  so  this 
licensing  action  would  lead  to  no 
change  in  the  physical  environment 

On  the  basis  of  the  review  of  the 
specific  facility  operating  characteristics 
that  are  considered  for  potential  impact 
on  the  environment,  as  set  forth  in  the 
staff's  safety  evaluation  report  (SER)  for 
this  action.  "Safety  Evaluation  Report 
Related  to  the  Renewal  of  the  Operating 
License  for  the  Research  Reactor  at 
North  Carolina  State  University" 
(NUREG-1572),  it  is  concluded  that 
renewal  of  this  facility  license  will  have 
an  insignificant  environmental  impact. 
Although  judged  insignificant,  operating 
features  with  the  greatest  potential 
environmental  impact  are  summarized 
below. 

Aigon-41,  a  product  from  neutron 
irradiation  of  air  during  operation,  is  the 
principal  airlmme  radioactive  effluent 
from  the  PULSTAR  during  routine 
operations.  Conservative  calculations  by 
the  staff,  based  on  the  average  total 
amount  of  argon-41  released  from  the 
reactor  during  the  last  several  yean, 
predict  a  itmYimnm  potential  wnmm] 
whole-body  dose  of  less  than  1  millirem 
in  unrestricted  areas.  Radiation 
exposure  rates  measured  outside  the 
reactor  bdlity  building  are  consistent 
with  this  computation.  For  continuous 
reactor  operation,  the  licensee 
conservatively  estimates  a  mayimiiin 
potential  annual  whole-body  dose  of 
about  25  millirem  in  unrestricted  areas. 

The  staff  has  considered  hypothetical 
credible  accidents  at  the  PULSTAR  and 
has  concluded  that  there  is  reasonable 
assurance  that  such  accidents  will  not 
release  a  significant  quantity  of  fission 
products  from  the  fuel  cladding  and, 
therefore,  will  not  cause  significant 
radiological  hazard  (less  than  1  mrem 
for  the  maximum  hypothetical  accident) 
to  the  environment  or  the  public. 


This  conclusion  is  based  on  the 
following: 

(a)  The  maximiim  reactivity  for  any  tingle 
experiment  allowed  under  the  technical 
specifications  is  insufBcient  to  suppoit  a 
reactor  transient  generating  enou^  energy  to 
cause  overiieating  of  the  fuel  or  loss  of 
int^rity  of  the  cladding. 

(b)  At  a  thermal  power  level  of  1000 
kilowatts,  the  inventory  of  fission  products  in 
the  fuel  caimot  generate  sufficient  radioactive 
decay  heat  to  cause  fuel  damage  even  in  tlie 
hypothetical  event  of  instantaneous,  total 
loss  of  coolant,  and 

(c)  The  hypothetical  loss  of  integrity  of  the 
cladding  of  three  fuel  pins  will  not  lead  to 
radiaticm  exposures  in  the  umvctricted 
envirorunent  that  exceed  guideline  values  of 
10  CFR  Part  20. 

In  addition  to  the  analyses  in  the  SER 
summarized  above,  the  environmental 
impact  associated  with  operation  of 
research  reactors  has  been  generically 
evaluated  by  the  staff  and  is  discussed 
in  the  attached  generic  evaluation.  This 
evaluation  concludes  that  there  will  be 
no  significant  environmental  impact 
associated  with  the  operation  of 
research  reactors  licensed  to  operate  at 
power  levels  up  to  and  includLag  2 
MW(t)  and  that  an  environmental 
impact  statement  is  not  required  for  the 
issuance  of  construction  permits  or 
operating  licenses  for  sudi  facilities.  We 
have  determined  that  this  generic 
evaluation  is  applicable  to  operation  of 
the  PULSTAR  and  that  there  are  no 
special  or  unique  features  that  would 
preclude  reliance  on  the  generic 
evaluation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  beyond  those  normally 
allocated  for  such  activities. 

Agencies  and  Persons  Consulted 

The  staff  has  obtained  the  technical 
assistance  of  the  Idaho  National 
Engineering  Laboratory  to  perform  the 
safety  evaluation  of  continued  operation 
of  the  PULSTAR  The  staff  consulted 
with  the  Nortfr  Carolina  State  official 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Findiag  of  Ne  SJgBificaallnipact 

On  the  basis  of  the  foregoing 
environmental  assessment,  the 
Commission  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  this  proposed  action. 

For  further  detaus  with  respect  to  this 
action,  see  the  licensee's  request  for  a 
license  amendment  dated  August  19, 


1988,  as  supplemented.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC 
20037. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Divisioa  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 

EnvwHunental  ConaideratieM 
Reganiiiig  the  Liceasiiig  of  leeearch 
Raactora  aad  Critical  Fadlitiea 

IntrodnctioB 

This  discussion  deals  with  research 
reactors  and  critical  facilities  that  are 
designed  to  operate  at  low  power  levels, 
2  Mw(t)  and  lower,  and  are  used 
primarily  for  basic  research  in  neutron 
physics,  neutron  radiography,  isotope 
production  and  experiments  associated 
with  nuclear  engineering,  training,  and 
as  a  part  of  a  nuclear  physics 
curriculum.  Operation  of  such  fKolities 
will  generally  not  exceed  a  5-day  wed( 
of  8-hour  days,  or  about  2000  hours  per 
year.  Such  reacton  are  located  adjacent 
to  technical  service  support  facilities 
with  convenient  access  for  students  and 
faculty. 

Sited  most  frequenUy  on  the 
campuses  of  large  universities,  these 
reactors  are  usually  housed  in  already 
existing  structures,  appropriately 
modified,  or  placed  in  new  buildings 
that  are  designed  and  constructed  to 
blend  in  wi^  existing  facilities. 
However,  the  environment^ 
considerations  discussed  herein  are  not 
limited  to  those  facilities  that  are  part  of 
universities. 

FacUtty 

There  are  no  exterior  conduits, 
pipelines,  electrical  or  mwrhjnif^l 
structures,  or  transmission  lines 
attached  to  or  adjacent  to  the  fiuality 
other  than  for  utility  services,  that  are 
similar  to  those  required  in  other  similar 
fecilities,  specifically  laboratories.  Heat 
dissipation,  if  required,  is  generally 
accomplished  by  use  of  a  cooling  tower 
located  next  to  or  on  the  roof  of  the 
building.  These  cooling  towers  typically 
are  on  the  order  of  10  by  10  by  10  faet 
and  are  comparable  to  cooling  towers 
associated  with  the  air  conditioning  . 
systems  of  large  office  buildings.  Heat 
dissipation  may  also  be  accomplished 
by  transfer  through  a  heat  exchanger  to 
water  flowing  directly  to  a  sewer  or  a 
chilled  water  system.  Makeup  for  the 
cooling  system  is  readily  available  and 
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usually  obtained  from  the  local  water 
supply. 

Radioactive  gaseous  effluents  during 
normal  operations  are  limited  to  argon- 
41,  and  the  release  of  radioactive  liquid 
effluents  can  be  carefully  monitored  and 
controlled.  Liquid  wastes  are  collected 
in  storage  tanks  to  allow  for  decay  and 
monitoring  before  dilution  and  release 
to  the  sanitary  sewer  system  or  the 
environment.  This  liquid  waste  may 
also  be  solidified  and  disposed  of  as 
solid  waste.  Solid  radioactive  wastes  are 
packed  and  shipped  ofEsite  for  disposal 
or  storage  at  NRC-approved  sites.  The 
transportation  of  such  waste  is  done  in 
accordance  with  existing  NRC  and 
Department  of  Transportation 
regulations  in  approved  shipping 
containers. 

Chemical  and  sanitary  waste  systems 
are  similar  to  those  at  other  similar 
laboratories  and  buildings. 

Enviramnental  Eflfecta  of  Site 
Preparation  and  Facility  Construction 

Construction  of  such  facilities 
invariably  occurs  in  areas  that  have 
already  faieen  distiirbed  by  other 
building  construction  and,  in  some 
cases,  solely  within  an  already  existing 
building.  Therefore,  construction  would 
not  be  expected  to  have  any  significant 
effect  on  the  terrain,  vegetation, 
wildliflB,  or  nearby  waters  or  aquatic  life. 
The  societal,  economic,  and  aesthetic 
impacts  of  construction  would  be  no 
greater  than  those  associated  with  the 
construction  of  an  office  building  or  a 
similar  research  facility. 

Environmental  Efiects  of  Facility 
Operation 

Release  of  thermal  effluents  from  a 
reactor  of  less  than  2  Mw(t)  will  not 
have  a  significant  effect  on  the 
environment.  This  small  amount  of 
waste  heat  is  generally  rejected  to  the 
atmosphere  by  means  of  small  cooling 
towers.  Extensive  drift  and/or  fog  will 
not  occur  at  this  low  power  level.  The 
small  amount  of  waste  heat  released  to 
sewers,  in  the  case  of  heat  exchanger 
secondary  flow  directly  to  the  sewer, 
will  not  raise  average  water 
temperatures  in  the  environment 

Release  of  routine  gaseous  effluents 
can  be  limited  to  argon-41,  which  is 
generated  by  neutron  activation  of  air. 
In  most  cases,  this  release  will  be  kept 
as  low  as  practicable  by  using  gases 
other  than  air  for  supfKirting 
experiments.  Experiments  that  are 
supported  by  air  are  designed  to 
minimize  production  of  argon-41. 
Yearly  doses  to  unrestricted  areas  will 
be  at  or  below  established  10  CFR  Part 
20  limits.  Routine  releases  of  radioactive 
liquid  effluents  can  be  carefully 


monitored  and  controlled  in  a  manner 
that  will  ensure  compliance  with 
current  standards.  Solid  radioactive 
wastes  will  be  shipped  to  an  authorized 
disposal  site  in  approved  containers. 
These  wastes  shoidd  not  require  more 
than  a  few  shipping  containers  a  year. 

On  the  basis  of  experience  with  other 
research  reactors,  specifically  TRIGA 
reactors  operating  in  the  l-to-2-Mw(t) 
range,  the  annual  release  of  gaseous  and 
liquid  effluents  to  unrestricted  areas 
should  be  less  than  30  curies  and  0.01 
curie,  respectively. 

No  release  of  potentially  harmful 
chemical  substances  will  occur  during 
normal  operation.  Small  amounts  of 
chemicals  and/or  high-solid-content 
water  may  be  released  bom  the  facility 
through  the  sanitary  sewer  during 
periodic  blowdown  of  the  cooling  tower 
or  bom  laboratory  experiments. 

Other  potential  effects  of  the  facility, 
such  as  aesthetics,  noise,  or  societal 
effects  or  impact  on  local  flora  and 
faima  are  expected  to  be  too  small  to 
measure. 

Environmental  EflEscts  of  Accidents 

Accidents  ranging  from  the  failure  of 
experiments  up  to  the  largest  core 
damage  and  fission  product  release 
considered  possible  result  in  doses  that 
are  less  than  10  CFR  Part  20  limits  and 
are  considered  negligible  with  respect  to 
the  environment. 

Unavoidable  Efiects  of  Facility 
Construction  and  Operation 

The  unavoidable  effects  of 
construction  and  operation  involve  the 
materials  used  in  construction  that 
cannot  be  recovered  and  the  fissionable 
material  used  in  the  reactor.  No  adverse 
impact  on  the  environment  is  expected 
from  either  of  these  unavoidable  effects. 

Alternatives  to  Construction  and 
Operation  of  the  Facility 

To  accomplish  the  objectives 
associated  with  research  reactors,  there 
are  no  suitable  alternatives.  Some  of 
these  objectives  are  training  of  students 
in  the  operation  of  reactors,  production 
of  radioisotopes,  and  use  of  neutron  and 
ganuna  ray  beams  to  conduct 
experiments. 

Long-Tenn  Efiiects  of  Facility 
Construction  and  Operation 

The  long-term  effects  of  research 
facilities  are  considered  to  be  beneficial 
as  a  result  of  their  contribution  to 
scientific  knowledge  and  training. 
Because  of  the  relatively  small  amount 
of  capital  resources  involved  and  the 
small  impact  on  the  environment,  very 
little  irreversible  or  irretrievable 


commitment  is  associated  with  such 
fiu:ilities. 

Coats  and  Benefits  of  Facility 
Alternatives 

The  costs  of  facility  alternatives  are 
on  the  order  of  several  millions  of 
dollars  and  have  very  little 
environmental  impact.  The  benefits 
include,  but  are  not  limited  to,  some 
combination  of  the  following:  conduct 
of  activation  analyses,  conduct  of 
neutron  radiography,  training  of 
operating  personnel,  and  education  of 
students.  Some  of  these  activities  could 
be  conducted  using  particle  accelerators 
or  radioactive  sources,  which  would  be 
more  costly  and  less  efficient.  There  is 
no  reasonable  alternative  to  a  nuclear 
research  reactor  for  conducting  this 
spectrum  of  activities. 

Conclusion 

The  staff  concludes  that  there  will  be 
no  significant  environmental  impact 
associated  with  the  licensing  of  research 
reactors  or  critical  fticilities  designed  to 
operate  at  a  power  level  of  2  Mw(t)  or 
lower  and  that  no  environmental  impact 
statements  must  be  written  for  the 
issuance  of  construction  permits, 
operating  licenses,  or  license  renewals 
for  such  facilities. 

Dated:  December  3. 1996. 

[FR  Doc.  97-10973  Filed  4-2&-97:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8905] 

Quivira  Mining  Company;  Rnal  Rnding 
of  No  Significant  ImpactrNotice  of 
Opportunity  for  Hearing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-1473 
to  authorize  the  licensee,  Quivira 
Mining  Company  (QMC),  to  accept 
lle.(2)  material  for  disposal  at  its 
Ambrosia  Lake  uranium  mill  and 
tailings  site,  located  near  Grants,  New 
Mexico.  An  Environmental  Assessment 
was  performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Kenneth  R.  Hooks,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J9,  Division 


of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone 
301/415-7777. 

SUPPtEMENTARY  INFORMATION: 

Background 

Source  Material  License  SUA-1473 
was  originally  issued  by  NRC  on 
September  2, 1986.  pursuant  to  Tide  10. 
Code  of  Federal  Re^gulations  (10  CFR), 
Part  40,  Domestic  Licensing  of  Source 
.  Material.  This  license  currenUy 
authorizes  QMC  to  (1)  receive,  acquire, 
possess,  and  transfer  uranium  at  the 
Ambrosia  Lake  facility.  (2)  possess 
byproduct  material  in  the  form  of 
uranium  waste  tailings  and  other 
uranium  byproduct  waste  generated  by 
operations  at  the  mill,  and  (3)  accept,  for 
disposal,  limited  amounts  of  byproduct 
material  from  in  situ  leach  (ISL) 
uiranium  mining  facilities.  The  mill  was 
operated  on  a  continual  basis  bom  May 
1958  until  January  1985.  when  the  mill 
was  placed  on  standby. 

Identification  of  the  Proposed  Action 

On  November  20, 1995,  Quivira 
Mining  Company  (Quivira)  requested  a 
license  amendment  for  the  Ambrosia 
Lake  facility  to  annually  receive  and 
dispose  of  up  to  10,000  yd  ^  (about 
14,000  tons  at  a  nominal  1.4  tons  per 
yd  3)  per  generator  of  lle.(2)  byproduct 
material  in  tailings  impoundment  #2, 
with  an  annual  total  limit  of  100,000 
yd  3  from  all  generators.  NRC  staff 
would  require  by  license  condition  that 
all  generators,  including  in  situ 
facilities,  be  limited  to  the  10,000  yd  ^ 
per  generator,  and  that  the  total  anntial 
linut  of  100,000  yd  ^  be  inclusive  of  all 
material  received  from  generators, 
including  in  situ  facilities. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  requested  disposal  of  lle.(2) 
material  at  the  Ambrosia  Lake  site,  in 
accordance  with  10  CFR  Part  51. 
Licensing  and  Regulatory  Policy 
Procedures  for  Environmental 
Protection.  In  conducting  its  appraisal, 
the  NRC  staff  considered  the  foUowring: 
(1)  information  contained  in  the 
approved  Reclamation  Plan  for  the 
Ambrosia  Lake  site;  (2)  information 
contained  in  QMC's  amendment 
request;  and  (3)  information  derived 
from  NRC  staff  site  visits  and 
inspections  of  the  Ambrosia  Lake  mill 
site  and  from  communications  with 
QMC.  The  results  of  the  staff's  appraisal 
are  dociunented  in  an  Environmental 
Assessment  The  safety  aspects  for  the 


continued  operation  of  the  mill  are 
discussed  in  a  Technical  Evaluation 
Report. 

m  the  approved  1986  reclamation 
plan,  the  Ambrosia  Lake  facility's 
tailings  capacity  was  based  on  an 
assumption  of  18  more  years  of 
production  at  7,000  tons  of  tailingn  per 
day  which  would  yield  an  additional  43 
million  tons  of  taiUngs  material.  When 
added  to  the  31  million  tons  already  in 
the  disposal  impoundments,  the  total 
quanti^  the  design  accounted  for  was 
74  million  tons.  Ambrosia  Lake  halted 
operations  fai  earlier  than  the  planned 
18  year  run  and  currentiy  has  33  million 
tons  of  tailinga  in  impoundments  #1  and 
#2.  Therefore,  the  excess  capacity  under 
the  1986  reclamation  plan  is  41  million 
tons. 

Conclusions 

NRC  believes  this  request  will  not 
result  in  significant  environmental 
impacts  because  the  impacts  will  be  a 
small  fraction  of  those  that  could  result 
due  to  currenUy  approved  activities  for 
the  following  reasons: 

(1)  The  total  annnnl  volume  is  a  small 
fraction  of  the  total  voliune  allowed  to 
be  produced  under  the  current  license. 

(2)  Groimdwater  impacts  are 
minimized  because  the  received 
material  will  be  bee  of  standing  Uquids 
and  the  disposal  cells  will  have  a  3-foot 
thick  minimum  clay  liner. 

(3)  Air  releases  will  be  minimized 
because  most  of  the  material  received 
will  be  packaged  in  drums  or  crates. 

(4)  E;q>osure  to  workers  is  expected  to 
be  similar  or  lower  than  exposures  to 
personnel  woiking  with  lle.(2) 
byproduct  material  under  currentiy 
licensed  operations. 

(5)  Standard  operating  procedures  are 
in  place  for  all  operational  process 
activities  involving  radioactive 
materials  that  are  handled,  processed,  or 
stored: 

(6)  The  licensee  will  continue  an 
acceptable  groundwater  detection 
monitoring  program  to  ensure 
compliance  witii  the  requirements  of  10 
CFR  Part  40,  Appendix  A; 

(7)  The  licensee  will  conduct  site 
decommissioning  and  reclamation 
activities  in  accordance  with  NRC- 
approved  plans;  and 

(8)  Because  the  staff  has  determined 
that  there  will  be  no  significant  imf>acts 
associated  with  approval  of  the  license 
renewal,  there  can  be  no 
disproportionately  high  and  adverse 
efiects  or  impacts  on  minority  and  low- 
income  populations.  ConsequenUy, 
further  evaluation  of  'Environmental 
Justice'  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 


Safeguards  Policy  and  Procedures  Letter 
1-50,  Rev.l.  is  not  warranted. 

Alternatives  to  the  Proposed  Actimi 

The  licensee's  proposed  action  is  to 
amend  Source  Material  License  SUA- 
1473.  to  allow  disposal  of  lle.(2) 
material  at  the  Ambrosia  Lake  site,  as 
requested  by  QMC.  Therefore,  the 
principal  alternatives  available  to  NRC 
are  to: 

(1)  Approve  the  license  amendment 
with  such  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

(2)  Deny  the  amendment  to  the 
license. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action;  therefore,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  Since  the  environmental 
impacts  of  the  proposed  action  and  the 
no-action  alternative  (i.e.,  denial  of  the 
renewal)  are  similar,  there  is  no  need  to 
further  evaluate  alternatives  to  the 
proposed  action. 

Finding  of  no  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  to  NRC  Source 
Material  License  SUA-1473.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  bom  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted.  The  Environmental 
Assessment  and  other  dociunents 
related  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  at  the  NRC  Public  Dociunent 
Room,  in  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555. 

Notioe  irf  Opportunity  fi9r  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  Calling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materi^  Licensing  Proceedings,  of  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  in  10 
CFR  Part  2"  (54  FR  8269).  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
ffle  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  bom  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either 
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(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regtilatory 
Commission,  Washington,  IXD  20555, 
Attention:  Docketing  and  Service 
Branch. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  Quivira  Mining 
Company.  6305  Waterford  Boulevard. 
Suite  325.  Oklahoma  Q^,  OK  73118; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852.  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  IX)  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  die  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affiacted 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g): 

(3)  the  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
sub)ect  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.120S(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Heariag 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2,  Subpart  L. 

Datsd  at  Rockville.  Maiyland.  this  22nd 
day  of  April  1997. 

For  the  Nucleer  Regulatory  CommiMion. 
CkarlML.Cuit 

Acting  Chief.  Uranium  Raanmry  Branch, 
Division  of  Watte  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

(FR  Doc.  97-10974  Filed  4-2a-97;  8:45  am] 
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Sunshina  Act  Matting 

AQBICY  HOUMNG  THE  MEETWQ:  Nuclear 
Regulatory  Conunission. 
DATE:  Weeks  of  April  28.  May  5, 12,  and 
19, 1997. 


PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSOERED: 

Week  of  April  28 

Friday,  May  2 

9:00  a.m.    Meeting  with  Advisory 
Committee  on  Reactor  Safsguards 
(ACRS)  (Public  meeting)  (Contact: 
John  Larkins.  301-^15-7360) 

10:30  a.m.    Meeting  with  Nuclear 

Safety  Research  Review  Committee, 
(NSRRC)  (Public  meeting)  (Contact: 
Jose  Cortez,  301-415-6596) 

Noon    Affirmation  Session  (Public 
meeting)  (if  needed) 

Week  of  May  5 

Tuesday.  May  6 

2:00  p.m.    Briefing  on  PRA 

Implementation  Plan  (Public 
meeting)  (Contact  Gary  Holahan. 
301-415-2884 

Wednesday,  May  7 

2:00  p.m.    Briefing  on  IPE  Insight 

Report  (Public  meeting) 
3:30  p.m.    Affirmation  Smsion  (Public 

meeting)  (if  needed) 

Thursday,  May  8 

9:00  a.m.    Meeting  with  Advisory 
Committee  on  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  meeting) 
(Contact:  Larry  Camper,  301-415- 
7231) 

Week  of  May  12 

Tuesday,  May  13 

2:00  p.m.    Briefing  by  National  and 
Wyoming  Milling  Associations 
(Public  meeting) 

Wednesday,  May  14 

2:00  pjn.    Briefing  on  Status  of 

Activities  «vith  CNWRA  and  HLW 
Program  (Public  meeting) 

Thursday,  May  15 

10:00  a.111.    Briefing  on  Status  of  HLW 

Program  (Public  meeting) 
2:00  p.m.    Briefing  on  Performance 

Assessment  Progress  in  HLW,  LLW, 

and  SDMP  (Public  meeting) 
3:30  p.m.    Affirmation  Session  (Public 

meeting)  (if  needed) 

Week  of  May  19 
Tuesday.  May  20 

11:30  a.m.    Affirmation  Session  (Public 

meeting) 
2:00  p.m.    Meeting  with  Advisory 

Committee  on  Nuclear  Waste 

(Public  meeting)  (Contact  John 

Larkins.  301-415-7360) 


Wednesday,  May  21 

10:00  a.m.    Briefing  on  Program  to 
Improve  Regulatory  Effectiveness 
(Public  meeting) 

*  The  (chedule  for  Commiuion  Meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (Recording) — (301) 
415-1292.  Contact  person  for  more 
informaUon:  Bill  Hill  (301)  415-1661. 
•         *         •         •         • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmb9nrc.gov  or 
dkwOnrc.gov. 

William  M.  Hill.  |r.. 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doc.  97-11231  Filed  4-2S-97;  2:47  pm) 
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[DockM  Na  040-07102] 

ShMdalloy  MetaHuryical  Corp. 
(NawfMd,  New  Jersey);  Director's 
Decision  Under  10  CFR  f  2.2M 

L  IntroductioB 

In  an  undated  letter  addressed  to  U.S. 
Nuclear  Regulatory  Commission 
("NRC")  Chairman  Shirley  Jackson  and 
received  on  October  11. 1996.  Sherwood 
Bauman,  Chairperson  of  Save  Wills 
Creek  ("Petitioner"),  requested  that  the 
NRC  take  action  with  respect  to  NRC 
licensee  Shieldalloy  Metallurgical 
Corporation  ("SMC"),  of  Newfield,  New 
Jersey.  The  Petitioner  requested, 
pursuant  to  10  CFR  §  2.206.  that  the 
NRC  modify  SMC's  license  to  allow 
only  possession  of  radioactive  material 
for  the  express  purpose  of 
decommissioning  and  decontaminating 
its  Newfield  facility,  and  that  current 
operations  resulting  in  additional 
radioactive  matwial  being  stored  at  the 
site  be  immediately  halted.  The 
Petitioner  cites  the  lack  of  adequate 
financial  assurance,  as  required  by  10 
CFR  §  40.36,  as  the  basis  for  his  request. 


The  Petitioner  submitted  a  follow-up 
letter,  addressed  to  the  NRC  Executive 
Director  for  Operations  and  dated 
February  7, 1997,  reiterating  the  above 
request.  In  this  letter,  the  Petitioner 
stated  that  SMC  is  attempting  to 
reclassify  wastes  as  potential  resources 
for  which  the  Petitioner  believes  there  is 
no  viable  market.  Furthermore,  the 
Petitioner  concludes  that  without  a 
viable  market  and  the  resultant 
inadequate  financial  assurance  for  the 
company,  SMC  is  jeopardizing  the 
health  and  safety  of  the  local  Newfield 
community. 

By  letter  dated  November  14, 1996, 1 
formally  acknowledged  receipt  of  the 
Petitioner's  original  correspondence  and 
informed  the  Petitioner  that  his  request 
was  being  treated  pursuant  to  10  CFR 
§  2.206  of  the  Commission's  regulations. 
A  notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  on 
Thursday,  November  21, 1996  (61  FR 
59251).  By  letter  dated  March  7. 1997, 
I  formally  acknowledged  receipt  of  the 
Petitioner's  supplementary  letter. 

I  have  evaluated  the  Petitioner's 
request  and  have  determined  that,  for 
the  reasons  stated  below,  the  Petition  is 
granted  in  part  and  denied  in  part 

n.  Background 

At  its  Newfield,  New  Jersey  facility, 
SMC  processes  pyrochlora,  a 
concentrated  ore  containing  columbiiun 
(niobium),  to  produce  ferro-columbium, 
an  additive/  conditioner  used  in  the 
production  of  specialty  steel  and 
superalloys.  The  pyrochlore  contains, 
by  weight,  more  than  0.05  percent 
natural  uranium  and  thorium,  which  are 
source  materials  and  therefore  require  a 
NRC  license  pursuant  to  10  CFR  Part  40. 
SMC  operates  this  process  imder  the 
authority  of  NRC  Source  Material 
License  No.  SMB-743. 

During  the  manufacturing  process,  the 
radioactive  materials  are  concentrated 
in  both  high-temperature  slag  and 
baghouse '  dust,  which  are  then  stored 
in  the  source  material  storage  yard  at  the 
site.  The  slag  contains  most  of  the 
licensed  material.  In  a  letter  to  the  NRC, 
dated  Jime  24, 1996,  the  licensee 
indicated  that  the  concentration  of 
source  material  in  the  baghouse  dust  is, 
on  average,  less  than  the  "unimportant 


■  The  bagbouaes  contain  filters  comprised  of  cloth 
(or  similar  material)  arranged  in  a  tubular  fashion 
in  an  eaclosed  housing.  The  effluent  stream  from 
the  production  area  is  blown  through  the  filter  bags, 
which  trap  the  particulates  on  the  collected 
material  that  builds  up  on  the  bags.  As  the  buildup 
of  material  on  the  bags  increases,  so  too  does 
resistance  to  flow.  For  that  reason,  the  baghouse 
filters  are  equipped  with  shaki  ng/ vibrating  devices 
to  remove  the  collected  dust  and  re-condition  the 
bags.  The  rated  efficiency  of  the  filters  used  in  the 
D-1 11  bagbouaes  is  over  m  percent 


quantity"  source  material  threshold  of 
0.05  percent  by  weight,  as  described  in 
10  CFR  §  40.13(a).  2  and  need  not  be 
treated  as  licensed  material  after  it  is 
removed  from  the  site.  The  licensee  has 
stored  source  material  in  this  manner  at 
the  Newfield  site  since  the  1950s  and 
has  accumulated  approximately  295,000 
kilograms  (kg)  of  thorium  and  40.000  kg 
of  uranium  at  the  site.  SMC's  current 
license  limits  SMC  to  303,050  kg  of 
thorium  and  45,000  kg  of  uranium.  That 
license  expired  on  July  31. 1985.  and 
SMC  has  continued  operations  in 
accordance  Mrith  its  existing  license 
under  the  timely  renewal  provisions  of 
10  CFR  §  40.42(a).  The  SMC  site  has 
been  included  in  the  NRC's  Site 
Decommissioning  Management  Plan 
because  it  contains  a  large  volume  of 
contaminated  material  for  which 
disposal  may  prove  difficult 

"The  primary  issue  significantly 
delaying  SMC's  license  renewal  is 
SMC's  ability  to  meet  the  financial 
assurance  requirements  of  10  CFR 
§  40.36  3.  To  meet  its  obligation  imder 
§  40.36,  SMC  originally  provided  the 
NRC  with  a  Letter  of  Credit,  dated  Jidy 
23. 1990.  in  the  amoimt  of  $750,000  to 
serve  as  financial  assurance  pending 
completion  of  the  NRC's  review  of 
SMC's  decommissioning  funding  plan. 

In  September  1993,  SMC  notified  the 
NRC  that  it  had  filed  for  bankruptcy 
under  Chapter  1 1  of  the  U.S. 
Bankruptcy  Code.  At  that  time,  SMC 
also  informed  the  NiRC  that  it  coidd  not 
provide  an  acceptable  decommissioning 
funding  plan  for  reaching  unrestricted 
release  limits  *  by  disposing  of  all  stored 
material  in  a  licensed  disposal  facility. 
Despite  SMC's  filing  for  bankruptcy  and 
continued  efforts  to  satisfy  the  NRC's 
financial  assurance  requirements,  SMC 


'  Under  $  40.13(a).  any  person  is  exempt  from  the 
requirements  of  10  CFR  Part  40  and  from  the 
requirements  for  a  license  under  Section  62  of  the 
Atomic  Energy  Act  to  the  extent  that  such  person 
receives,  possesses,  uses,  transfers  or  delivan 
source  material  in  any  chemical  mixture, 
compound,  solution,  or  alloy  in  which  the  source 
material  is  by  weight  less  than  0.05  percent  of  the 
mixture,  compound,  solution,  or  alloy. 

'  The  NRCs  financial  assurance  requirements  in 
10  CFR  §  4a36,  as  pertain  to  SMCs  Newfield 
license,  stale  that: 

(a)  Each  applicant  for  a  specific  license 
authorizing  the  possession  and  use  of  more  than 
100  mCi  of  source  material  in  a  readily  dispersible 
form  shall  submit  a  decommissioning  fiinding  plan 
(OFF)  as  described  in  paragraph  (d)  of  this  section. 

•  •  •  •  • 

(d)  Each  DFP  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of  the  method 
(such  as  a  prepayment,  a  surety,  or  an  external 
sinking  fund  as  described  in  §  40.361e))  of  assuring 
funds  for  decommissioning. 

*The  NRC's  guidance  (or  unrestricted  release 
limits  can  Im  found  in  "Disposal  or  Onsite  Storage 
of  Thorium  or  Uranium  Wastes  from  Past 
Oparations"  (October  23. 1981: 46  FR  52061). 


has  and  continues  to  maintain  public 
health  and  safety  at  its  Newfield  facility 
during  continued  operations  imder  its 
existing  license.  Therefore,  the  status  of 
current  public  health  and  safety 
protection  is  not  at  issue  in  this  case. 

By  letter  dated  December  12, 1995, 
SMC  submitted  a  new  decommissioning 
funding  plan  to  the  NRC,  proposing  that 
the  licensed  slag  be  exported  for  use  in 
steel  production.  The  decommissioning 
funding  plan  also  proposes  that  SMC 
sell  the  baghouse  dust  domestically  (for 
cement  manufacturing)  without 
restriction  because  it  is,  on  average,  less 
than  the  10  CFR  §  40.13(a)  "unimportant 
quantity"  threshold  described  above. 
Finally,  under  the  new 
decommissioning  funding  plan,  SMC 
woidd  decontaminate  and 
decommission  the  remainder  of  the 
Newfield  site,  after  off-site  shipment  of 
the  aforementioned  products  and  in 
accordance  with  the  NRC's  unrestricted 
release  criteria,  by  disposing  of 
remaining  contaminated  structures  and 
soils  in  a  licensed  disposal  facility. 

In  December  1994,  SMC  submitted  an 
application  to  the  NRC  for  a  license  to 
export  a  test  shipment  of  slag  to  a  steel 
mill  in  Trinidad.  The  NRC's  review  of 
the  export  license  application  became 
moot  in  early  1996  when  public  concern 
in  Trinidad  led  SMC's  potential 
customer  to  reconsider  purchasing  the 
material.  SMC  has  imofficially  indicated 
to  the  NRC  that  it  is  currently 
negotiating  with  other  steel  mills  and 
Mrill  likely  revise  its  export  application 
for  export  to  steel  mills  in  one  or  more 
countries  during  1997. 

By  letter  dated  June  24, 1996,  SMC 
requested  permission  for  the  proposed 
domestic  sale  and  transfer  of  the 
baghouse  dust  to  unlicensed  persons; 
the  staff  is  currenUy  reviewing  the 
request. 

in.  Discussion 

The  Petitioner  cites  the  lack  of 
adequate  financial  assurance,  as 
required  by  10  CFR  §  40.36,  as  the  basis 
for  his  request  The  Petitioner  states  that 
SMC  is  attempting  to  reclassify  wastes 
as  potential  resources  for  which  the 
Petitioner  believes  there  b  no  viable 
mariiLet.  Furthermore,  the  Petitioner 
concludes  that  lacking  both  a  viable 
market  and  adequate  decommissioning 
funding.  SMC  is  jeopardizing  the  health 
and  safety  of  ihe  local  Newfield 
community.  To  support  his  request,  the 
Petitioner  presents  three  factors  he 
believes  are  relevant  to  his  petition: 

1.  The  Petitioner  stated  that  the  NRC's 
draft  environmental  impact  statement, 
dated  Jtdy  1996.  for  SMC's  Cambrid^ 
facility  (docket  040-8948).  discussed  an 
identical  proposal  to  sell  slag  from  the 
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Cambridge  site.  As  part  of  that 
discussion,  the  Petitioner  noted  that  the 
NRC  staff  stated  that  SMC  could  not 
actually  demonstrate  that  SMC's 
proposal  for  sale  of  ferro-columbium 
slag  at  the  Cambridge  site  is  a  workable 
and  viable  option. 

2.  The  Petitioner  also  stated  that  to 
prove  the  lack  of  marketability  for  sale 
of  ferro-columbium,  the  NRC  could 
determine  whether  or  not  potential 
customers  in  the  United  States  would 
require  a  license  to  possess  the  material 
in  question.  The  Petitioner  believes  that 
few,  if  any,  domestic  companies  will  be 
willing  to  obtain  any  NRC  licenses  that 
may  be  required  for  the  use  of  this 
material. 

3.  Finally,  the  Petitioner  stated  that 
the  only  customer  SMC  has  been  able  to 
locate,  to  date,  was  not  in  the  United 
States,  but  in  an  under-developed  third 
world  country  with  little  protection. 
After  adverse  publicity  in  the  afiiected 
country,  the  focility  purchasing  the 
matericd  canceled  its  order,  and  SMC 
has  been  unable  to  develop  a  new 
market  during  the  succeeding  3  years. 

A.  Regulatory  Framework. 

1.  Sumn^ry  of  10  CFR  §  40.36 

Under  10  CFR  §  40.36,  a  licensee  is 
required  to  submit  a  detailed 
decommissioning  funding  plan, 
describing  both  the  plan  for 
decommissioning  the  site  upon 
termination  of  operations  and  the 
method  of  assuring  funds  to  complete 
the  actions  described  in  the 
decommissioning  plan.  The  purpose  of 
this  requirement  is  to  assure  that  a 
Ucenaee  possesses  sufficient  funds  to 
eventually  decontaminate  and 
decommission  the  site  to  a  level  at 
which  public  health  and  safety  is 
assured.  This  rule  was  originally 
implemented  in  1990.  The  NRC 
generally  requires  its  licensees  to 
provide  financial  assurance  sufficient  to 
decommission  a  site  for  unrestricted 
release  consistent  with  the  definition  of 
decommissioning  in  10  CFR  §40.4.  To 
meet  these  unrestricted  release  criteria, 
licensees  generally  transfer  any 
radioactive  waste  generated  during 
decommissioning  to  a  licensed  disposal 
facility.  However,  in  some  cases  the  staff 
has  used  its  discretion  to  accept  lesser 
amoimts  of  financial  assurance,  based 
on  a  finding  of  the  acceptability  of 
alternative  approaches  (e.g.,  in-situ 
disposal)  or  a  binding  commitment 
(such  as  a  license  condition  or  NRC 
order)  from  the  licensee  to  pursue 
alternative  approaches.  In  cases  that 
involve  a  major  federal  action  and 
where  the  potential  environmental 
impacts  of  the  alternative  approaches 


may  be  significant,  the  NRC  prepares  an 
Environmental  Impact  Statement  (EIS) 
and  Record  of  Decision  in  accordance 
with  the  requirements  of  10  CFR  Part 
51. 

2.  Application  of  10  CFR  §  40.36  to 
License  No.  SMB-743 

Prior  to  1990,  the  NRC  did  not  require 
financial  assurance  for 
decommissioning  from  its  licensees. 
During  the  period  prior  to  the  rule's 
implementation,  SMC  amassed  large 
quantities  of  slag  at  the  site 
contaminated  with  source  material. 
Because  SMC  was  in  timely  renewal  at 
the  time,  SMC  was  only  required  to 
provide  certification  of  financial 
assurance  for  $750,000  to  meet  the 
financial  assurance  requirements 
pursuant  to  10  CFR  §  40.36(c)(2). 

In  1993,  after  SMC  notified  the  NRC 
that  it  could  not  provide  adequate 
financial  assiuance  to  meet  unrestricted 
release  limits,  the  NRC  began  to  develop 
an  EIS  for  the  decommissioning  of  the 
SMC  Newfield  site  in  response  to  the 
licensee's  request  to  dispose  of  the 
contaminated  slag  and  baghouse  dust  in 
situ.  The  NRC  suspended  EIS 
development  in  1995  when  the  licensee 
informed  the  NRC  of  its  intent  to 
transfer  the  slag  for  use  in  steel  smelting 
and  the  baghouse  dust  for  other,  non- 
licensed  purposes. 

In  December  1995,  SMC  submitted  a 
modified  decommissioning  funding 
plan.  That  plan  proposes  that  the 
licensed  slag  be  exported  for  use  in  steel 
production  as  a  fluxing  agent  that  also 
removes  impurities  from  the  steel 
mixture,  the  result  being  a  derived  slag 
containing  the  impurities  including  the 
source  material.  This  derived  slag 
would  be  sold  as  an  aggregate  with  no 
restrictions,  because  the  concentrations 
of  uranium  and  thoriiun  would  be,  on 
average,  well  below  the  NRC's  10  CFR 
§  40.13(a)  "imimportant  quantity"  limit. 
The  concentration  of  source  material  in 
the  derived  slag  is  less  than  in  SMC's 
slag  because  it  is  diluted  with  other 
inert  materials  (such  as  lime  and 
alumina)  during  the  smelting  process. 
The  latest  decommissioning  funding 
plan  also  proposes  that  SMC  sell  the 
baghouse  dust  domestically  for  other 
purposes  (e.g.,  cement  manufacturing) 
without  restriction  because  the 
contaminated  baghouse  dust  would  also 
be,  on  average,  less  than  0.05  percent  of 
source  material  by  weight.  By  letter 
dated  June  24, 1996,  SMC  requested 
permission  for  the  proposed  domestic 
sale  of  the  baghouse  dust;  the  staff  is 
currenUy  reviewing  the  request.  Finally, 
imder  the  new  decommissioning 
funding  plan,  SMC  would 
decontaminate  and  decommission  the 


remainder  of  the  Newfield  site  to 
conform  to  the  NRC's  unrestricted 
release  limits;  contaminated  structures, 
soils,  and  radioactive  wastes  generated 
during  decontamination  and 
decommissioning  would  be  sent  to  a 
licensed  disposal  facility.  SMC 
calculated  the  cost  for  executing  the 
decommissioning  activities  described  in 
the  1995  modified  deconunissioning 
plan  to  be  slighUy  less  than  $750,000. 
The  NRC  has  held  a  Letter  of  Credit 
for  $750,000  trom  SMC,  pursuant  to  10 
CFR  §  40.36(c)(2),  since  1990.  On 
February  26, 1997,  at  SMC's  request,  the 
NRC  drew  upon  the  Letter  of  Credit  and 
is  currenUy  holding  the  funds  in  trust. ' 
Because  SMC  has  in  place  the  required 
deconunissioning  fimding  plan  and  a 
financial  assurance  mechanism  which 
encompasses  the  cost  estimates  to 
perform  the  actions  proposed  in  the 
deconunissioning  funding  plan,  SMC  is 
considered  to  be  in  compliance  with  10 
CFR  §  40.36  until  such  time  as  the  NRC 
determines  whether  the  submitted 
decommissioning  fimding  plan  is 
acceptable  (as  discussed  below). 
Therefore,  the  issue  being  decided 
herein  is  whether  the  licensee's  current 
decommissioning  fimding  plan  is 
acceptable. 

B.  Acceptability  of  Decommissioning 
Funding  Plan 

In  SECY-96-210,  dated  October  1, 
1996,  the  NRC  staff  informed  the 
Commission  of  its  concerns  regarding 
the  acceptability  of  SMC's 
decommissioning  funding  plan  and 
described  its  plan  to  resolve  the 
associated  issues.  As  part  of  its  plan,  the 
staff  informed  the  Conunission  of  its 
intent  to  permit  interim  acceptance  of 
the  decommissioning  funding  plan  to 
allow  renewal  of  the  license;  however, 
the  staff's  plan  also  requires  that  SMC 
present  adequate  evidence  (e.g., 
obtaining  NRC  approval  of  an  export 
license  application)  regarding  the 
marketability  of  the  slag  witltin  one  year 
after  renewal  of  License  SMB-743.  If 
SMC  cannot  provide  such  evidence,  the 
NRC  will  reconsider  the  acceptability  of 
the  licensee's  deconunissioning  funding 
plan.  This  could  include  requiring  the 
plan's  revision  to  include  a  different 
approach  for  decommissioning  and 
disposal  of  the  radioactive  slag  (e.g.,  in- 
situ  disposal).  The  NRC  transmitted  a 
copy  of  SECY-96-210  to  the  Petitioner 
as  an  enclosure  to  the  November  14, 
1996  acknowledgement  letter. 


>To  fecilitata  its  planned  exit  from  bankruptcy 
proceedings  and  with  the  Bankruptcy  Court's 
approval.  SMC  requested  by  letter  dated  October  25, 
1996.  that  the  NRC  draw  upon  the  existing  Letter 
of  Credit    . 


In  the  Petitioner's  February  7, 1997 
supplementary  letter,  the  Petitioner 
elaborates  upon  his  belief  that  the 
current  decommissioning  fiuiding  plan 
should  be  considered  unacceptable  and 
the  licensee  is  not  in  compliance  with 
the  regulations  in  10  CFR  §  40.36  by 
stating  that  SMC's  proposed  plans  to 
disposition  the  slags  are  neither 
technologically  nor  financially  viable. 

The  Petitioner  argues  that  tne  NRC 
has  already  stated  that  the  sale  of  ferro- 
columbiiun  slag  is  not  viable,  as 
referenced  in  the  Draft  Environmental 
Impact  Statement  on  Decommissioning 
of  the  Shieldalloy  MetalluTgical 
Corporation,  Cambridge,  Ohio  (NUREG- 
1543,  July  1996)  (Draft  EIS).  This  is  not 
correct. 

The  respective  viabilities  of  the 
Newfield  and  Cambridge  ferro- 
colimibiiun  slags  for  use  in  steel 
production  are  considered  by  the  NRC 
to  be  different  in  each  case.  As  stated 
below,  the  Newfield  ferro-columbium 
slag  was  produced  using  the  same 
process  that  produced  a  previously 
marketed  NeMrfield  ferro-vanadium  slag, 
demonstrating  that  the  process  using  the 
Newfield  ferro-columbium  slag  ^peus 
to  be  viable.  In  contrast,  the  Cambridge 
ferro-columbium  slag  was  produced 
using  a  different  process  and  different 
feedstock  materials.  Consequently,  the 
metallurgical  properties  of  the 
Cambridge  slags  have  not  yet  been 
demonstrated  to  be  technologically 
viable.  For  this  reason,  the  export  sale 
alternative  was  not  included  for 
consideration  in  the  Draft  EIS  for 
decommissioning  of  the  Cambridge  site. 

With  regard  to  the  previously 
marketed  ferro-vanacUum  slag.  SMC 
delivered,  on  average,  7000  tons  of 
ferro-vanadium  sl^  per  year  to  the 
domestic  steel  industry  from  1991  to 
1995,  with  the  highest  annual  amount 
reaching  9000  tons.  By  comparison, 
SMC  currenUy  stores  approximately 
70.000  tons  of  ferro-columbium  slag  at 
its  Newfield  site.  The  licensed  Craio- 
columbium  slag  at  the  Newfield  site  was 
produced  in  a  manner  nimil^ir  to  the 
feno-vanadium  slag.  SMC's  extensive 
metallurgical  evaluations  indicate  that 
the  feno-columbium  slag  Han 
metallurgical  properties  relating  to  the 
proposed  steel  process  that  are  similar, 
if  not  superior,  to  relevant  properties  of 
the  ferro-vanadium  slag. 

The  NRC  staff  acknowledges  the 
Petitioner's  statement  that  the  domestic 
use  of  ferro-columbium  slag  would 
likely  require  an  NRC  or  Agreement 
State  license  for  possession  and  use. 
thus  possibly  constraining  domestic 
conunercial  interest  in  the  product  and 
thereby  impacting  the  financial  viability 
of  the  slag  product  However.  SMC  is 


marketing  the  material  to  international 
locations  where  regulatory  conditions 
may  be  less  of  a  factor  in  determining 
the  product's  financial  viability.  As  part 
of  any  international  export  application 
and  prior  to  issuance  of  an  export 
license,  the  NRC  will  inform  the 
importing  government  of  the  proposed 
importation  and  use  of  the  product 
containing  the  source  material,  in 
accordance  with  the  International 
Atomic  Energy  Agency's  Code  of 
Practice  on  the  Intwnational 
Transboundary  Movement  of 
Radioactive  Waste. 

Finally,  the  Petitioner  argues  that  the 
only  potential  customer  SMC  has  been 
able  to  locate,  to  date,  has  been  in 
Trinidad.  Because  of  internal  country 
concerns,  the  customer  piuchasing  the 
material  canceled  its  order,  and  SMC 
has  been  imable  to  develop  a  new 
market  during  the  succeeding  years, 
thus  significanUy  decreasing  viability  of 
the  product  The  NRC  agrees  with  the 
Petitioner  that  this  raises  a  concern  as 
to  the  viability  of  the  proposed 
decommissioning  fimding  plan  and 
therefore  grants  Uie  Petitioner's  request 
in  part.  The  NRC  intends  to  require,  in 
the  form  of  a  license  condition  as  part 
of  any  future  license  renewal,  that  SMC 
provide  additional  proof  (in  Uie  form  of 
an  NRC-approved  export  application)  of 
the  viability  of  the  proposed  disposition 
method  wiUiin  one  year  of  the  license's 
renewal.  If  such  proof  is  not 
forthcoming  within  the  time  limit,  the 
NRC  staff  plans  to  issue  an  order 
requiring  the  submission  of  a  new 
deconunissioning  funding  plan  along 
with  appropriate  mechanisms  for 
financial  assurance.  Furthermore,  the 
NRC  will  include  a  coiulition  in  any 
renewed  SMC  license  requiring  SMC  to 
provide  financial  assurance 
commensurate  in  valiie  for  the  costs  of 
offiite  disposal  for  future  source 
material  possession  increases.  These 
two  conditions  are  intended  to  prevmt 
Sy/KC  from  continuing  to  accumulate 
licensed  material  at  ^  site  in 
perpetuity  without  adequate  financial 
assurance. 

IV.CaachHiaa 

The  staff  has  carefully  considered  the 
request  of  the  Petitioner.  For  the  reasons 
discussed  above.  I  conclude  that  no 
substantial  public  health  and  safety 
concerns  warrant  NRC  action 
concerning  the  request  However, 
because  the  staff  is  proposing  to  impose 
certain  restrictions  on  the  licensee  iot 
reasons  similar  to  those  presented  by 
the  Petitioner,  I  grant  the  Petitionw's 
request  to  that  extent  and  deny  it  in 
other  respects. 


A  copy  of  this  Decision  will  be  placed 
in  the  Commission's  Public  Dociunent 
Room,  Gelman  Building,  2120  L  Street. 
NW,  Washington,  DC,  and  at  Uie  Local 
Public  Document  Room  for  the  named 
fecility.  A  copy  of  this  Decision  will 
also  be  filed  with  the  Secretary  for  the 
Commission's  review  as  provided  in  10 
CFR  §  2.206(c)  of  the  Commission's 
regulations. 

As  provided  by  this  regulation,  the 
Decision  wUl  constitute  Uie  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  mthin  that  time. 

Dated  at  Rockvilla,  Mar3rlaiui,  this  15  Amf 
of  April  1997. 

For  the  Nuclear  Regulatory  Commisrion. 
Cari  J.  Papnteilo. 

Director,  Office  ofNachar  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-10975  Filed  4-28-97;  8:45  am) 
iaiMG  CODE  Tsn-ai-r 


SECURITIES  AND  EXCHANGE 


Submission  tar  0MB  fWvlMv; 

COMMIMfIt  RSQUSSt 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 

Extension: 

Rule  6e-2.  SBC  FUe  No.  270-177, 
OMB  Control  No.  3235-0177 

Rule  22d-l.  SEC  File  No.  270-275. 
OMB  Control  No.  3235-0310 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
C^ce  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Rule  6e-2  [17  CFR  270.6e-2]  imder 
the  Investment  Company  Act  of  1940 
("Act")  is  an  exemptive  rule  which 
permits  separate  accoimts,  formed  by 
life  insurance  companies,  to  fund 
certain  wiable  life  insurance  products. 
The  rule  exempts  such  separate 
accounts  &t>m  the  registration 
requirements  imder  the  Act  among 
others,  on  conditions  that  it  comply 
with  all  but  certain  designated 
provisions  of  the  Act  and  meet  the  other 
requirements  of  the  rule.  The  rule  sets 
forth  several  information  (X)llection 
requirements. 

Rule  6e-2  provides  a  separate  account 
with  an  exemption  from  the  registration 
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provisions  of  section  8  of  the  Act  if  the 
account  files  with  the  Commission  Form 
N-6EI-1,  a  notification  of  claim  of 
exemption. 

The  rule  also  exempts  a  separate 
account  bom  a  number  of  other  sections 
of  the  Act,  provided  that  the  separate 
accoiut  mdies  certain  disclosure  in  its 
registration  statements  and  reports  to 
contract  holders  about  actions  taken 
under  those  exemptions. 

In  regard  to  the  foregoing.  Rule  6e-2 
provides  an  exemption  from  section 
17(f)  of  the  Act.  Section  17(f)  requires 
that  every  registered  management 
company  meet  various  custody 
requirements  for  its  securities  and 
similar  investments.  Paragraph  (bK9)  of 
Rule  6e*2  provides  an  exemption  from 
the  requirements  of  section  17(f)  of  the 
Act  and  imposes  a  reporting  burden  and 
certain  other  conditions.  Paragraph 
(b)(9)  applies  only  to  management 
accounts  that  offer  life  insurance 
contracts  subject  to  Rule  6e-2. 

Since  1988,  there  have  been  no  filings 
under  paragraph  (b)(9)  of  Rule  6e-2  by 
management  accounts.  Further,  all  post- 
effective  amendments  accounts  under 
Rule  6e-2  have  been  structured  as  unit 
investment  trusts  and  are  thus  not 
subject  to  the  requirements  of  paragraph 
(b)(9)  of  the  rule.  Therefore,  since  1988, 
there  has  been  no  burden  to  the  industry 
regarding  the  information  collection 
requirements  of  paragraph  (b)(9)  of  Rule 
6e-2. 

Rule  22d-l  (17  CFR  270.22d-l) 
provides  registered  investment 
companies  that  issue  redeemable 
securities  ("funds")  an  exemption  from 
section  22(d)  of  the  Act  to  the  extent 
necessary  to  permit  scheduled 
variations  in  or  elimination  of  the  sales 
load  on  fund  securities  for  particular 
classes  of  investors  or  transactions, 
provided  certain  conditions  are  met. 
The  rule  imposes  an  annual  burden  per 
fund  of  approximately  15  minutes,  so 
that  the  total  annual  burden  for  the 
approximately  1,865  funds  that  might 
rely  on  the  rule  is  estimated  to  be  466 
hours.  , 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  April  22, 1997. 
Maigaret  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc.  97-10942  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary.  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  February 
6. 1997  [62  FR  5663). 
DATES:  Comments  must  be  submitted  on 
or  before  May  29. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Jordan,  M-61,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  telephone  (202) 
366-4265. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary  (OST) 

Title:  Transportation  Acquisition 
Regulation  (TAR). 

OMB  Control  Number:  2105-0517. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Abstract:  The  requested  extension  of 
the  approved  control  niunber  covers 
forms  DOT  F  4220.4,  DOT  F  4220.7, 
DOT  F  4220.43.  DOT  F  4220.44,  DOT  F 
4220.45,  DOT  F  4220.46.  and  Form  DD 
882.  In  addition,  the  control  niunber 
includes  an  amended  request  to  obtain 
data  associated  with  acquisitions  for 
training  services. 

Need:  The  Transportation  Acquisition 
Regulation  (TAR)  48  CFR  1213.70. 
1237.70, 1252.237-71,  and  1252.237-72 
requires  contracting  officers  to  obtain 
and  evaluate,  qualification  data  and 
other  f>ertinent  information  when  it  is 
necessary  to  determine  whether  offerors 


have  the  capability  to  perform  training 
services  under  a  proposed  contract 
Annual  Estimated  Burden:  22.062.* 

*  The  annual  estimated  burden  has  been 
reduced  from  57,167  houis  as  a  result  of  the 
Federal  Aviation  Administration  system 
being  exempt  from  the  collection 
requirements  of  the  TAR. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Depiutment. 
including  whether  the  information  will 
have  practical  utility;  the  acciuacy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  April  22. 
1997. 

Vaneater  M.  WiUiams, 
Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  97-11011  Filed  4-28-97;  8:45  am) 
■auNQ  oooE  4aio-ai-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Sunday.  June  1. 1997.  The 
following  designations  are  made  for 
each  item:  (A)  is  an  "action"  item;  (I)  is 
an  "information  item;"  and  (D)  is  a 
"discussion"  item.  The  agenda  includes 
the  following:  (1)  Call  to  Order  and 
Introductions  (I);  (2)  Statements  of  Anti- 
Trust  Compliance  and  Conflict  of 
Interest  (A);  (3)  Approval  of  Last 
Meeting's  Minutes  (A);  (4)  Special 
FHWA  Report  (IfltD);  (5)  Federal  Reports 
(I&D);  (6)  President's  Report— (a.)  1997 
Priority  Objectives,  (b.)  Identity 
Campaign,  (c.)  ITS  America  Association; 
(7)  DSRC  Initiative  Update  (latD);  (8) 
Standards  Needs  Timeline  (I&D);  (9) 
European  Update  (I&D);  (10)  Annual 
Meeting  and  World  Congress  Update 
(I&D);  (11)  Sunset-Sunrise  Task  Force 
Report  (A);  (12)  Roundtable  DiscussioQ 
of  Committee  and  Task  Force  Activities 
(I&D);  (13)  Coordinating  Council  Retreat 
Plans  (Wed.-Thurs..  August  6-7. 1997 


in  San  Diego.  California)  (I&D):  (14) 
Other  Business. 

rrS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  luder  the 
Federal  Advisory  Committee  Act 
(FACA).  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400.  March  6. 1991). 
DATES:  The  Coordinating  Council  of  ITS 
AM^ICA  will  meet  on  Sunday.  Jime  1. 
1997.  from  1:00  p.m.  to  5:00  p.m. 
(Eastern  Standard  time) 
ADDRESSES:  Sheraton  Washington  Hotel. 
2660  Woodley  Road.  N.W..  Washington. 
D.C.  20008.  Phone:  (202)  328-2000.  Fax: 
(202) 234-0015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue.  SW.. 
Suite  800.  Washington.  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Keimeth  Faimteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130,  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  Pigott.  FHWA, 
HVH-1.  Washington.  D.C.  20590.  (202) 
366-9230.  Office  hours  are  from  8:30 
a.in.  to  5:00  p.m.,  e.t,  Monday  through 
Friday,  except  for  legal  holidays.  (23 
U.S.C.  315;  49  CFR  1.48) 

Issued  on:  April  24, 1997. 
Whitey  Mflthfeny, 
rrS  foint  Program  Office. 
[FR  Doc.  97-10985  Filed  4-28-97;  8:45  am] 
BNJLSia  CODE  4t10-I2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administrstlon 

intelligent  Transportation  Society  of 
America;  Public  Meeting 

AQBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Wednesday.  June  4, 1997.  It  will  be 
held  in  conjunction  with  the  ITS 
America  Annual  Meeting.  The  meeting 
begins  at  1  p.m.  with  an  Administrative 
Business  session  (Voting  Board 
Members  and  Key  Staff  Only).  The  letter 
designations  that  follow  each  item  mean 


the  following:  (I)  is  an  "information 
item;"  (A)  is  an  action  item;  (D)  is  a 
discussion  item.  This  meeting  includes 
the  following  items:  (1)  Introductions 
and  ITS  America  Antitrust  Policy  and 
Conflict  of  Interest  Statements  (I);  (2) 
Review  and  Approval  of  Previous 
Meeting's  Minutes  (A);  (3)  Review  and 
Acceptance  of  Election  Results: 
Installation  of  New  Board  Members  (A); 
(4)  Election  of  New  Officers  of  the  Board 
of  Directors  (A);  Transfer  of  gavel  from 
outgoing  Chairman  Robert  MacLennan 
to  New  Board  Chair;  (5)  Report  of  the 
Executive  Committee  (I&D);  (6)  Report 
on  Membership  Development  (I&D);  (7) 
Report  of  Administrative  Policy  and 
Finance  Committee  (I);  (8)  Other 
Business. 

The  General  Session  begins  at  2  p  jn. 
and  is  open  to  all  members  pnd 
observers.  The  follo%ving  items  will  be 
addressed:  (9)  Welcome  and  Review  of 
ITS  America  Antitrust  Policy  and 
Conflict  of  Interest  Statements 
(Introduction  of  New  Board  Members 
and  New  Officers  of  the  Board)  (I);  (10) 
Federal  Report  (I&D);  (11)  Special 
FHWA  Report  (I&D);  (12)  Appointment 
of  Coordinating  Coimcil  Mranbers  (A); 

(13)  Coordinating  Council  Report  (I&D): 

(14)  State  Chapters  Council  Report 
(I&D);  (15)  President's  Report  (I&D);  (16) 
Report  of  Board  Special  Task  Force  on 
Infrastructure  Priorities  (I&D);  (17)  Final 
Update  on  National  Investment  & 
Market  Analysis  (I&D);  (18)  Seventh 
Annual  Meeting  Update  and  Report  of 
the  World  Congress  (I);  (19)  New  Board 
of  Directors  Committee  Appointments 
(I);  (20)  Board  Emphasis  Areas  (I/D);  (21) 
plans  for  Board  of  Directors  Retreat 
(August  11-12. 1997):  (22)  Other 
Business:  (a.)  Report  on  ITS  in  Japan 
and  (b.)  Report  on  the  NAHS 

-Demonstration;  (23)  Adjournment  imtil 
August  11. 1997  Retreat  and  August  12. 
1997,  Board  of  Directors  Meeting  in  San 
Diego.  California. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2,  when  it  provides 
advice  of  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6, 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Wednesday, 
June  4, 1997,  from  1:00  p.m.-5:00  p.m. 
ADDRESSES:  Sheraton  Washington  Hotel 
at  2550  Woodley  Road.  N.W.  in 


Washington.  D.C.  20008.  Phone:  (202) 
328-2000  and  Fax:  (202)  234-0015. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue  SW. 
Suite  800.  Washington.  DC.  20024^ 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C.  Pigott. 
FHWA.  HVH-1 ,  Washington,  D.C. 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5  p.m..  e.t.  Monday 
through  Friday,  except  for  legal 
holidays.  (23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  April  24. 1997. 
Whitney  Matheny. 
ITS  foint  Program  Office. 
[FR  Doc.  97-10986  Filed  4-28-97;  8:45  am| 
■UJNQ  CODE  4t1»-tl-r 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

(STB  Section  Sa  Application  No.  70 
(AnNnanMiil  No.  11|] 

Western  itlotor  Tariff  Bureau,  IrK.— 
Agr 


AGBUCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision  and 
opportunity  for  comment 

SUMMARY:  Western  Motor  Tariff  Bureau. 
Inc.  (WMTB).  has  filed  a  petition 
seeking  approval  of  minor  amendments 
to  its  collective  ratemaking  agreement, 
which  was  approved  under  former 
section  49  U.S.C.  10706(b).  the 
predecessor  to  49  U.S.C.  13703.  The 
amendments  would  modify  WMTB's 
bylaws  as  follows:  (1)  reduce  the  notice 
members  must  provide  to  WMTB  upon 
their  withdrawal  from  the  rate  bureau 
from  60  days  to  45  days;  (2)  reduce  the 
notice  period  for  termination  for  failure 
to  pay  dues  and  fees  from  90  days  to  45 
days  after  the  member  has  received 
notice  of  delinquency  and  upon 
expiration  of  the  30-day  period  to 
correct  the  delinquency;  (3)  divide  the 
membership  into  two  classes  of  carriers, 
"mainland  membership"  and  "Hawaii 
membership;"  (4)  provide  that  annual 
meetings  of  the  membership  may  be 
held  in  Hawaii  in  addition  to  meetings 
held  in  Los  Angeles  County,  CA;  and  (5) 
provide  for  separate  fee  arrangements 
for  member  carriers  performing 
intrastate  service  within  the  State  of 
California. 

In  addition,  a  new  Article  XVn  would 
be  added  to  WMTB's  bylaws,  which 
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would:  (1)  provide  the  procedures  for 
the  adoption  of  a  plan  of  partial 
redemption  or  partial  liquidation  of 
corporate  assets  upon  recommendation 
of  the  board  of  directors  and  an 
afBrmative  membership  vote;  (2) 
provide  the  procedures  for  the  adoption 
of  a  plan  for  complete  liquidation  and 
dissolution  upon  the  recommendation 
of  the  board  of  directors  and  an 
affirmative  vote  of  the  memb«ship;  and 
(3)  provide  the  formula  for  distribution 
to  member  carriers  which  were 
members  during  the  12-month  period 
pri<»  to  the  adoption  of  a  plan  of  partial 
w  complete  liquidation. 

DATES:  Comments  from  interested 
persona  are  due  May  30, 1997.  Replies 
are  due  June  24. 1097.  If  no  timely  filed 
adverse  comments  are  received,  the 
sought  relief  will  automatically  become 
effective  at  the  close  of  the  comment 
period,  if  opposition  comments  are 
filed,  the  comments  and  any  reply  will 
be  considered,  and  the  Board  will  issue 
a  further  decision. 


I:  An  original  and  10  copies  of 
comments  referring  to  STB  Section  5a 
Application  No.  70  (Amendment  No. 
11)  should  be  sent  to:  SurfiM» 
Ttansportation  Board,  Office  of  the 
Secretuy,  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001.  A  copy  of  any  comments  filed 
with  the  Board  must  cdso  be  served  on 
applicant's  representative:  Leo  Franey, 
1920  N  Stra^  N.W..  Washington.  D.C 
20036. 


FOR  FUfmCR  ■gPflATlOll  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695)]. 

Additional  infc»matioB  is  contained  in 
the  Board's  decisicm.  To  purchase  a 
copy  of  the  decision,  vrrite  to,  call,  or 
pick  up  in  person  from:  DC  News  ft 
Data.  Inc.,  1925  K  Street,  N.W..  Suite 
210,  Washington,  DC  20006. 

Telephone:  (202)  289-4357. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  s«vices  (202) 
565-1695.1 

Decided:  April  18. 1997. 

By  the  Board,  Chairman  Moigen  and  Vice 
Cbainnan  Owen. 
VenMH  A.  William 
Secretaiy. 
|FR  Doc  97-11031  Filed  4-28-97;  8:45  am] 


DEPARTMENT  OF  TRANSPOfTTATION 

Surface  Transportation  Board 

(STB  nnanoe  Docket  Na  3338q 

The  Indiana  RaM  Road  Cotnptnf-^ 
Trackage  Rights  Exemption— 
ConsoHdalad  Rail  Corpocation 

Consolidated  Rail  CcHporation 
(Conrail)  has  agreed  to  grant  trackage 
rights  to  The  Indiana  Rail  Road 
Company  (INRD)  between  INRD's 
connection  with  Conrail's  Indianapolis 
Belt  Running  Track  (Belt  Track)  near 
Raymond  Street,  Indianapolis,  IN,  at 
approximately  milepost  5.3  and  the  end 
of  Conrail's  Belt  Track  at  the  connection 
with  the  former  Norfolk  and  Western 
Railway  Company  at  approximately 
milepost  13.5,  a  distance  of 
approximately  8.2  miles.  ^ 

in  its  notice,  INRD  stated  its  intention 
that  the  trackage  rights  would  become 
effective  on  April  20, 1997.  On  April  18, 
1997,  Joseph  C.  Szabo,  for  and  on  behalf 
of  United  Transportation  Union-Illinois 
Legislative  Board  (UTU-IL).  filed  a 
petition  to  reject  INRD's  notice  of 
exemption  because  the  notice,  filed  on 
April  14, 1997,  purported  to  give  only 
6  days'  notice  of  the  transaction  when 
the  Board's  rules  require  that  the  notice 
be  filed  with  the  Board  at  least  7  days 
prior  to  consummation  of  an  exempt 
transaction.  See  49  CFR  1180.4(g).  INRD 
replied  on  April  22, 1997,  in  opposition 
to  the  petition  to  reject  INRD  argues 
that  the  trackage  rights  should  be 
allowed  to  become  effective  on  April  20, 
1997,  becaiise  it  mailed  its  notice  of 
exemption  on  April  10. 1997,  and  that 
it  "could  reasonably  assume  that  the 
Notice  of  Exemption  would  get  from 
Jacksonville,  Florida  to  Washington, 
D.C  in  three  days  via  first-class  U.S. 
mail  service." 

The  notice  of  exemption  was  not 
received  by  the  Board  until  Monday, 
April  14. 1997,  and  hence  was  not  filed 


>  INKD,  CoBiail.  and  CSX  TranspoctatioQ.  Inc. 
(CSXT),  are  lurviving  paitia*  to  an  agreement  dalad 
Saptamber  20,  1B83,  whereby  all  three  maintainad 
the  right  to  operate  over  property  owned  by  the 
former  Indianapolis  Union  Railway  Company  (lU). 
ILTt  propartiaa  ware  conveyed  to  Conrail  in  1970 
by  tba  United  Stalea  Railway  Administratioo.  The 
track  over  which  INU)  operates  consists  of 
Conrail's  13.5-mile  Beit  Track  and  approximately 
1.1  miles  in  downtown  Indianapolis  throogh  the 
Indianapolis  Union  Station  area.  The  surviving 
parties  have  agreed  to  terminate  the  1S83  agreement 
because  many  of  its  provisions  have  become 
obsolete.  INRD  has  filed  a  notice  of  exemption  to 
discontinue  its  trackage  rights  over  the  remainder 
of  the  Belt  Track  between  mileposts  0.0  and 
milepost  5.3.  as  well  as  over  the  1.1  miles  of 
trackage  in  the  Indianapolis  Union  Station  area  in 
The  Indiana  Rail  Road  Company — Oiscontiiiuo/ice 
of  Trackage  Rights  Exemption — in  Marion  County, 
IN.  STB  Docket  No.  AB-29S  (Sub-No.  3). 


until  April  14,  1997.2  j^^  earliest  the 
exemption  could  take  effect,  therefore, 
was  Monday,  April  21, 1997,  and 
INRD's  intended  consummation  date  of 
April  20, 1997,  was  premature.  While 
this  is  not  a  basis  for  rejection,  UTU-IL 
is  correct  that  INRD  could  not  lawfully 
consiunmate  the  trackage  rights 
transaction  that  is  the  subject  of  its 
notice  until  April  21, 1997. 

If  INRD  consummated  the  trackage 
rights  transaction  (for  which  it  invoked 
the  class  exemption)  prior  to  April  21. 
1997,  it  will  need  to  pursue  after-the- 
fact  relief  by  means  of  a  petition  for 
exemption  that  would  permit 
effectiveness  of  the  exemption  sooner 
than  7  days  after  the  filing  of  its  notice 
of  exemption.  The  petition  should  be 
filed  with  an  appropriate  filing  fae.^ 

The  purpose  of  the  trackage  rights  is 
to  allow  INRD  to  continue  to 
interchange  with  Norfolk  Southern 
Railway  Company,  at  milepost  13.5,  and 
with  CSXT  near  State  Street,  at 
approximately  milepost  8.9. 

As  a  condition  to  this  exemption,  any 
employees  afiiected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Ck).— Trackage  Ri^tta—BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33380,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  M. 
Rosenberger,  Esq.,  500  Water  Street, 
Jacksonville.  FL  32202. 

Decided:  April  23. 1997. 


'The  April  14, 1997  date  of  receipt  at  the  Board 
is  controlling.  Moreover,  there  is  no  merit  to  INRD's 
argument  that  it  could  reasonably  have  expected  a 
document  mailed  via  first  class  in  Jacksonville  on 
Thursday,  April  10, 1997,  to  have  been  received  for 
filing  at  the  Board  in  Washington,  D.C.  on  or  before 
April  13, 1997.  If  a  document  filed  by  mail  had 
been  received  by  the  Board  on  April  13  (a  Sunday) 
or  even  on  April  12  (a  Saturday),  it  would  not  have 
been  processed  in  any  event  until  the  next  business 
day  (Monday.  April  14, 1997). 

'  See  Regulations  Governing  Fees  for  Sendees 
Perfonned  in  Connection  with  Licensing  and 
Related  Sendees— 1997  Update.  STB  Ex  Parte  No. 
542  (Sub-No.  1)  (STB  served  Jan.  23.  1997).  Specific 
questions  concerning  filing  fees  should  be  directed 
to  the  Office  of  the  Secretary,  (202)  565-1650. 


By  the  Board,  David  M.  Konschnik, 
Director,  OfBce  of  Pr(x:eedings. 
Vernon  A.  Williams, 
Secretaiy. 
(FR  Doc.  97-11030  Filed  4-2B-97;  8:45  am] 

BILUNG  COOE  4S1S-00-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Hnance  Doctcet  No.  33389] 

The  Land  Conservancy  of  Seattle  and 
King  County — Acquisition  and 
Operation  Exemption— The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

The  Land  Conservancy  of  Seattie  and 
King  County,  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate 
approximately  12.45  miles  of  rail  line 
firom  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  between 
milepost  7.30,  near  Redmond,  and 
milepost  19.75,  at  Issaquah,  in  King 
County.  WA. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  the  April  22, 
1997  effective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33389,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  H. 
Montange,  426  NW  162d  Street,  Seattie, 
WA  98177. 

Decided:  April  23, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretaiy. 
(PR  Doc.  97-11029  Filed  4-28-97;  8:45  am] 

BIUJNQ  C006  4S1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnance  Docket  No.  33391] 

South  Carolina  Central  Railroad  Inc., 
Carolina  Piedmont  Division- 
Acquisition  Exemption— Greenville  & 
Northern  Railway 

South  Carolina  Central  Railroad  Inc., 
Carolina  Piedmont  Division  (CPD),  a 
Class  in  rail  common  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate  11.8 
miles  of  rail  line  bom  the  Greenville  & 
Northern  Railway  (G&NR)  between 
milepost  0.0,  at  Greenville,  SC,  and 
milepost  11.8,  at  Traveler's  Rest,  SC.  In 
addition,  CPD  will  acquire,  by 
assignment,  G&NR's  overhead  trackage 
rights  over  1.65  miles  of  a  rail  line 
owned  by  CSX  Transportation,  Inc. 
between  milepost  AKJ-591.53  and 
milepost  AKL-57.35,  in  Greenville,  SC 

The  transaction  is  expected  to  be 
consummated  on  or  shortiy  after  April 
24, 1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33391,  must  be  filed  with 
the  Surface^Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Stieet,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  BALL  JANDC  LLP  1455  F  Street, 
N.W..  Washington,  DC  20005. 

Decided:  April  23, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretaiy. 
(FR  Doc.  97-11033  Filed  4-28-97;  8:45  am] 

BtLlMQ  CODE  4S1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-406  (Slil>-No.  TX^ 

Central  Kansas  Railway.  Umttsd 
Liability  Company— Abandonment 
Exemption — In  Barton,  Ellmeorth  and 
Rice  Counties,  KS 

AGBUCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  exempts  fiom  the  requirements  of 


49  use  10903  the  abandonment  by 
Central  Kansas  Railway,  Limited 
Liability  Company  (CKR)  of  a  53.2-mile 
portion  of  its  LitUe  River  Subdivision 
from  milepost  577.1  near  Lyons  to 
milepost  594.1  near  Lorraine,  thence 
from  milepost  20.7  near  Lorraine  to 
milepost  56.9  near  Galatia,  in  Barton, 
Ellsworth  and  Rice  Counties,  KS, 
subject  to  standard  labor  protective 
conditions  and  an  historic  preservation 
condition. 

DATES:  The  exemption  will  be  effective 
May  29, 1997  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  May  9. 1997;  petitions  to  stay 
must  be  filed  by  May  14, 1997;  requests 
for  a  public  use  condition  imder  49  CFR 
1152.28  and  requests  for  a  notice  of 
interim  trail  use/rail  banking  under  49 
CFR  1152.29  must  be  filed  by  May  19, 
1997;  and  petitions  to  reopen  must  be 
filed  by  May  27, 1997.  - 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Docket 
No.  AB-406  (Sub-No.  7X)  must  be  filed 
with:  Stuface  Transportation  Board, 
OfBce  of  the  Secretary,  Case  Control 
Unit,  Mercury  Building,  1925  K  Street, 
NW,  Washington,  DC  20423-0001;  a 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Michael  J. 
Ogbom,  Manager,  Central  Kansas 
Railway,  Limited  Liability  Company, 
252  Clayton  Street,  4th  Floor,  Denver, 
CO  80206. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  imptured:  (202) 
565-1695.) 

SUPPt-EIKNTARY  MFORMATKM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  fiill  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW,  Suite  210, 
Washington,  DC  20006  [Telephone: 
(202)  289-4357).  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  April  IS,  1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-11027  Filed  4-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doctot  No.  AB-43  (Sub-No.  170X)] 

Illinois  Central  Railroad  Company — 
AtMVKlonment  Exemption— in  Forreet 
end  Lamar  Counties,  MS 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  1.94  miles  of 
its  line  of  railroad,  known  as  the 
Hattiesburg-Vamado  Switch,  between 
milepost  MH-3.06  near  Hattiesburg,  and 
milepost  MH-5.00  near  Vamado  Switch, 
in  FoTiest  and  Lamar  Counties.  MS. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines:  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
auch  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
SuT&ce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1105.7 
(Environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affiected  l^  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  30, 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(cM2).2  and 


■  The  Board  will  grant  a  stay  if  an  infonnad 
dacision  on  environmental  iMues  (whatber  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
iavestigBtion)  cannot  be  made  before  the 
•xmnption's  effective  date.  See  Exemption  of  Out- 
(^■Service  Rail  Unes.  5  I  CC  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  poasibla 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

1  Each  offer  of  financial  itfirtamt  must  ba 
arrompanied  by  the  filing  fee.  which  currently  is 
sat  at  S900.  See  49  CFR  1002.2(f)(2S). 


trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  May  12, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  20, 1997, 
with:  Office  of  the  Secretary.  Case    . 
Control  Unit,  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Anne  E.  Keating,  General 
Solicitor,  Ulinois  Central  Railroad 
Company,  455  North  Qtyfront  Plaza 
Drive,  20th  Floor.  Chicago,  IL  60611. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  May  5, 1997.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington.  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  at  trail  use/rail  hanking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  IC  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
IC's  filing  of  a  notice  of  consummation 
by  April  30. 1998.  and  there  are  no  legal 
or  regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire. 

Decided:  April  22. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  PRX»ediiigB. 
Verwm  A  WUlians, 


Sscietoiy. 

(FR  Doc  97-11032  Filed  4-28-97;  8:45  am) 
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>Tba  Board  wUl  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Dockti  No.  AB-33  (Sub-No.  105X)] 

Union  Pacific  Railroed  Compeny— 
AlMndonment  Exemption— in  Kane 
County,  IL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502.  the 
Board  exempts,  from  the  prior  approval 
requirements  of  49  U.S.C.  10903  and 
from  the  offier  of  financial  assistance 
requirements  of  49  U.S.C.  10904,  the 
abandonment  by  Union  Pacific  Railroad 
Company  of  a  2.8-mile  segment  of  its 
East  Elgin  Industrial  Lead  between 
mile{>ost  41.0  near  Elgin  Junction  and 
milepost  43.8  near  East  Elgin,  in  Kane 
County,  IL.  subject  to  interim  trail  use/ 
rail  banking,  public  use,  environmental, 
and  standwl  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  May  29, 1997.  Requests  for  trail  use/ 
rail  banking  under  49  CFR  1152.29  must 
be  filed  by  May  9, 1997,  petitions  to  stay 
must  be  filed  by  May  14,  1997,  and 
petitions  to  reopen  must  be  filed  by  May 
27,  1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Docket 
No.  AB-33  (Sub-No.  105X)  must  be  filed 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street.  NW..  Washington. 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Joseph  D. 
Anthofer,  General  Attorney,  1416  Dodge 
St.,  Room  830.  Omaha,  NE  68179-0830. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 

SUPPLBMENTARY  MFORMATKM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data.  Inc..  1925  K  Street.  NW..  Suite 
210.  Washington.  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.] 

Decided:  April  17, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

VwMnAWilUaiM. 

Secretary. 

[FR  Doc.  97-11028  Filed  4-28-97:  8:45  am) 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhii>ition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  in  the  exhibit  "Millennium  of 
Glory:  Sculpture  of  Angkor  and  Ancient 
Cambodia  (see  list),  imported  bom 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultiual  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  wiUi  a  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
of  the  objects  at  the  National  Gallery  of 
Art,  Washington.  DC.  from  on  or  about 
June  29, 1997,  to  on  or  about  September 
28. 1997.  is  in  the  national  interest. 

A  c»py  of  this  list  may  be  obtained  by 
contacting  Ms.  Luisa  Alvarez  of  the 
Office  of  the  General  Counsel  of  USIA. 
The  telephone  number  is  202/619-6980, 
and  the  address  is  Room  700,  U.S. 
Information  Agency.  301  4th  Street. 
S.W.,  Washington,  D.C.  20547. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 


Dated:  ^ril  23, 1997. 
Las  fin. 

General  Counsel. 

(FR  Doc  97-11039  Filed  9-28-97;  8:45  am] 
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UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notioe  of  RndIng  of  No  Significant 
impact  for  the  Construction  of 
Washington  Lake  Campground 

agencies:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission). 
action:  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)- 


On  March  20. 1997,  Michael 
C  Weland,  Executive  Director  of  the 
Utah  Reclamation  Mitigation  and 
Conservation  Commission  signed  the 
Finding  of  No  Significant  Impact 
(FONSI)  which  docuiments  the  decision 
to  fund  construction  of  a  campgroimd  in 
Summit  Coimty,  Utah.  The  campground 
will  be  constructed  near  Washington 
Lake  in  the  upper  Provo  River  drainage 
as  a  recreation  feature  of  the  Bonneville 


Unit  of  the  Central  Utah  Project  The 
U.S.  Forest  Service  docimiented  the 
environmental  effects  of  constructing 
the  campgroimd  in  a  1992 
environmental  assessment  (EA).  The 
Draft  EA  was  developed  with  public 
input  and  the  Final  EA  refined  based 
upon  public  comment.  The  U.S.  Forest 
Service  issued  a  Finding  of  No 
Significant  Impact  (FONSI)  on  July  23, 
1992  and  a  Supplemental  FONSI  on 
Jime  16, 1993  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA;  42  U.S.C.  4321  et  seq.).  The 
Commission  has  reviewed  the  Forest 
Service  EA,  determined  it  adequate  for 
the  Conmiission's  decision  to  fimd  the 
construction  of  the  Proposed  Action  and 
has  adopted  the  Forest  Service  EA  and 
issued  its  own  FONSI,  in  accordance 
with  the  Commission's  NEPA  Rule  (43 
CFR  Part  10010.20). 

The  campground  and  associated 
features  to  be  constructed  are  required 
by  the  1988  Supplement  to  the  Definite 
Plan  Report  (DPR)  for  the  Bonneville 
Unit,  Central  Utah  Project  (CUP),  and/or 
authorized  by  the  Central  Utah  Project 
Completion  Act  of  1992  (Tities  II 
through  VI  of  Pub.  L.  102-575),  which 
also  transferred  responsibility  for 
implementing  this  measure  to  the 
Commission. 

Funding  the  U.S.  Forest  Service  to 
construct  the  campground  at 
Washington  Lake  meets  the 
Commission's  objectives  of 
implementing  the  Washington  Lake 
Campground  mitigation  program 
requirement  and  doing  so  in  the  least 
environmentally  Hnmnging  manner.  Of 
the  alternatives  analyzed  imder  the  EA. 
Alternative  3  which  this  decision 
implements,  avoids  impacts  to  wetlands 
by  locating  the  campground  in  the  area 
on  the  northeast  edge  of  the  lake  instead 
of  at  the  location  of  the  original 
proposal  on  the  southeast  edge.  The 
northeast  location  has  fewer  individual 
wetlands  and  allows  for  placement  of 
campground  fecilities  without  any  loss 
of  weUands.  An  existing  wetiand  will  be 
restored  by  closing  and  reclaiming  one 
dispersed  camping  site  and  the  access 
road  to  it  which  crosses  a  wetland 
meadow.  Floating  boardwalks  will  be 
used  for  any  trails  that  cross  wetlands. 
This  represents  a  change  from 
provisions  in  the  Forest  Service  EA  and 
FONSI  that  stated,  "hardened  footpaths 
will  be  developed  across  wetlands 
adjacent  to  proposed  recreation  sites' 
(see  Alternative  3,  Page  IV-4  of  the  EA). 
With  this  change,  no  impacts  to 
weUands  will  occur. 

The  Biological  Assessment  for 
Washington  Lake  Campgroimd 
completed  July  7, 1992  includes  a 
determination  that  after  reviewing  the 


literature  and  an  informal  consultation 
with  the  U.S.  Fish  and  Wildlife  Service, 
"the  Washington  Lake  Campgroimd  will 
not  affect  endangered  or  threatened 
species  sinc»  they  do  not  occur  in  the 
area."  The  Evaluation  also  makes 
determinations  of  "not  likely  to  affect 
viable  populations  or  habitat"  of  the 
following  sensitive  species:  northern 
goshawk,  flammulated  owl.  three-toed 
woodpecker,  great  grey  owl,  boreal  toad 
and  spotted  frog.  In  each  case,  habitat 
surveys  revealed  either  lack  of  suitable 
habitat  in  the  area  and/or  evidence  that 
the  species  use  the  area.  This  condition 
has  not  changed  since  1992.  The  Utah 
State  Historic  Preservation  Office,  in  an 
October,  1991  letter,  conctirred  that  no 
historic  properties  wiU  be  impacted  by 
the  project  No  cultural  resources  were 
located  during  the  survey  of  the  project 
area.  Based  on  consultation  with  the 
U.S.  Army  Corps  of  Engineers,  with  the 
addition  of  floating  boaro  valk  for  trails 
through  the  wetiand  areas,  there  will  be 
no  loss  to  wetlands  and  ixtnsequently  no 
need  for  a  404  permit 
FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  nimiber  set 
forth  below:  Ms.  Joan  Degioigio. 
Planning  Manager,  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  102  West  500  South,  Suite 
315,  Salt  Lake  Qty,  UT  84601. 
Telephone:  (801)  524-3146. 

Dated:  April  14, 1997. 
MfchaelC  Weland, 
ExetMtive  Director,  Utah  Reclamation 
Mitigation  tmd  Consermtion  Commission. 
[FR  Doc.  97-11045  Filed  4-28-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Velsfans'  Advisory  Committee  on 
Environmental  ****—*■•  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L  92-463 
that  a  meeting  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  on  Wednesday  and 
Thursday,  Jtme  25-26, 1997,  in  room 
230 of  VACentral  Office.  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
The  meeting  will  convene  at  9  am  and 
adjourn  at  5  pm  on  Ixith  days. 

The  purpose  of  the  meeting  is  to 
review  information  relating  to  the  health 
effects  of  exposure  to  ionizing  radiation. 
The  agenda  for  the  first  day  will  be 
devoted  to  administrative  matters  and  a 
discussion  of  VA's  regulatory 
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amendment  to  include  prostate  cancer 
and  any  other  cancer  as  radiogenic 
diseases  for  the  piirposes  of 
compensation  under  38  CFR  3.311.  The 
agenda  for  the  second  day  will  include 
planning  future  Committee  activities 
and  assignments  of  tasks  among  the 
members. 

The  meeting  is  open  to  the  public  on 
both  days.  Those  who  wish  to  attend 
should  contact  Kathy  Collier  or  Steven 
Thomberry  of  the  Department  of 
Veterans  Affurs,  Compensation  and 
Pension  Service,  810  Vermong  Avenue, 
NW.,  Washington,  IX  20420.  prior  to 
June  18, 1997.  Ms.  Collier  may  be 
reached  at  202-273-7203,  and  Mr. 
Thomt)erry  at  202-273-7217. 

Members  of  the  public  may  submit 
written  questions  or  prepared 
statements  for  review  by  the  Advisory 
Committee  in  advance  of  the  meeting. 
Submitted  material  must  be  received  at 
least  five  (5)  days  prior  to  the  meeting 
and  should  be  sent  to  the  attention  of 
either  Ms.  Collier  or  Mr.  Thomberry  at 
the  address  given  above.  Those  who 
submit  material  may  be  asked  to  clarify 
it  prior  to  its  consideration  by  the 
Advisory  Committee. 

Dated:  April  22. 1997. 

By  Direction  of  the  Secretary: 
Hajrward  Bamuster, 
Committee  Management  Officer. 
(FR  Doc  97-11056  Filed  4-2»-97:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pub.  L.  92-463  that 
a  meeting  of  the  Advisory  Committee  on 
Women  Veterans  will  be  held  on  May 
5-10, 1997,  at  the  West  Los  Angeles  VA 
Medical  Center.  11301  Wilshire  Blvd.. 
West  Los  Angeles.  CA  90073.  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary  of  Veterans  AfEairs 
regarding  the  needs  of  women  veterans 
with  respect  to  healthcare, 
rehabilitation,  compensation,  outreach 
and  other  programs  and  activities 
administered  by  the  Department  of 
Veterans  ASairs  designed  to  meet  such 
needs.  The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

Site  visits  to  field  facilities  to  review 
programs  and  services  provided  for 
women  veterans  will  convene  on  May 
5-7  firom  8:30  a.m.  until  5  p.m.  and  May 
8  from  9:30  a.m.  until  11:30  a.m.  The 
schedule  for  site  visits  are  as  follows: 

l^ayS 

8:30  a.m.    Dedication  for  Gardens  Vet  Center 
and  Community-Based  Center  with 
CongiesswomanMaxine  Waters 

1:30  p.m.     West  Los  Angeles  VA  Medical 
Center,  Women's  Life-Cycle  Health 
Education  Center,  Inpatient  Ward 
Building  500 

3:00  p.m.    Salvation  Army  Homeless 
Program,  Psychiatry  Inpatient  Ward, 
Dorm  and  Nursing  Home  Care  Unit 


Mays 

8:30  a.m.    Veterans  Center,  Culver  City,  CA 
10:00  a.m.    Comprehensive  Center, 

Sepulveda  VA  Medical  Center 
2:00  p.m.    Community  Shelter  Residence 

Hall,  a  Inglewood,  West  Los  Angeles 

May? 

8:30  a.m.    West  Los  Angeles  Medical  Center, 

Senior  Staff  briefing 
1:30  p.m.    Veterans  A&irs  Regional  Office 
3:00  p.m.    Los  Angeles  National  Cemetery 

MayB 

9:30  a.m.    West  Los  Angeles  Medical  Center, 
Women  Veterans  Coordinating  Meeting 

The  full  Committee  will  meet  on  May 
8  frtim  2  p.m.  imtil  6  p.m.  and  May  9 
bom  9  a.m.  until  6  p.m.  at  the  Siunmit 
Hotel  Bel  Air,  Metro  Conference  Room, 
11461  Sunset  Blvd.,  Los  Angeles,  CA. 
An  open  forum  will  be  held  for  the 
women  veterans  community  on  May  10 
bom  10:30  a.m.  until  1:30  p.m.  at  the 
West  Los  Angeles  VA  Medical  Center, 
Conference  Room  1281. 

All  sessions  will  be  open  to  the 
public.  It  will  be  necessary  for  those 
wishing  to  attend  to  contact  Ms. 
Maryanne  Carson,  Department  of 
Veterans  A^irs.  Washington,  DC 
(phone  202-273-6193)  prior  to  May  2, 
1997. 

Dated:  April  23, 1997. 

By  Direction  of  the  Secretary: 
Heyward  Bannister. 
Committee  Management  Officer. 
IFR  Doc.  97-11057  Filed  4-28-97;  8:45  am] 
HUJNQ  CODE  nao-oi-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  the  issue. 


Federal  RegistBr 
Vol.  62.  No.  82 
Tuesday,  April  29,  1997 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  187 

[Docket  No.  288M;  Amandment  No.  187- 
7] 

RIN  2120-AQ17 

Fees  for  Air  Traffic  Services  for  Certain 
Rights  Tlirough  U,S.-Controlled 
Airspace 

Ck)iTection 

In  rule  docimient  97-6980  beginning 
on  page  13496  in  the  issue  of  Thursday, 
March  20, 1997  make  the  following 
corrections: 

1.  On  page  13496,  in  the  second 
colimm,  fourth  paragraph  beginning  in 
the  second  line  "[Insert  date  120  after 
the  date  of  publication]"  should  read 
"July  18, 1997". 

2.  On  page  13499,  in  the  first  column, 
second  paragraph  in  the  7th  line,  "ofi^" 
should  read  "defiar". 

1187.15    [Corradsd] 

3.  On  page  13503,  in  the  first  column, 
in  §  187.15(d),  in  the  second  line 
"party"  should  read  "part". 

BaJJNQOOK  1SO»«1-0 
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Tuesday 
April  29,  1997 


Part  II 

Department  of 
Agriculture 

Rural  Utilities  Service 

7  CFR  Part  1767 

Accounting  Requirements  for  RUS 

Electric  Borrowers;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Rural  UtilitiM  Service 

7  CFR  Part  1767 

Accounting  Requirements  for  RUS 
Electric  Borrowers 

AQBICY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  regulations 
on  accounting  policies  and  procedures 
for  RUS  electric  borrowers.  This 
proposed  rule  would  amend  the 
regidations  pertaining  to  departiires 
from  the  prescribed  RUS  Uniform 
System  of  Accounts  (USoA),  by 
allowing  RUS  borrowers  to  implement 
certain  revenue  and  expense  deferral 
plans  without  obtaining  prior  RUS 
approval.  It  would  also  institute 
activity-based  costing  (functional 
arrminting)  requirements  for  employee 
pensions  and  benefits,  payroll  taxes, 
and  insurance  and  establish  a  new 
accounting  interpretation  that  addresses 
the  accounting  requirements  set  forth  in 
Statement  of  Financial  Accounting 
Standards  No.  121,  Accounting  for  the 
Impairment  of  Long- Lived  Assets  and 
for  Long-Lived  Assets  to  be  Disposed  of, 
within  the  framework  of  the  RUS  USoA. 
This  proposed  rule  will  also  establish 
uniform  accounting  procedures  for  the 
National  Rural  Electric  Cooperative 
Association's  (NRECA)  Split-Dollar  life 
insurance  program,  the  NRECA  Special 
Early  Retirement  program,  and  the 
automatic  meter  reading  system 
developed  by  Hunt  Technologies,  Inc.. 
global  positioning  systems,  and  radio- 
based  remote  meter  reading  systems. 
This  proposed  nde  would  also  amend 
Accounting  Interpretation  No.  104  to 
record  plant  contributed  by  an  RUS 
electric  cooperative  as  an  intangible 
asset. 

DATES:  Written  comments  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  no  later  than  May  29, 1997. 
ADDRESSES:  Submit  written  comments 
to  Ms.  Roberta  D.  Purcell,  Director, 
Program  Accounting  Services  Division, 
Rural  Utilities  Service,  Stop  1523,  Room 
2221,  South  Building,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  Washington,  IX  20250-1523, 
telephone  number  (202)  720-9450.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  inspection  at  room 
2234  South  Building  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Roberta  D.  Purcell,  Director,  Program 


Accoimting  Services  Division,  Rural 
Utilities  Service,  Stop  1523,  Room  2221, 
South  Building,  U.S.  E)epartment  of 
Agriculture,  1400  Independence 
Avenue,  Washington,  DC  20250-1523, 
telephone  number  (202)  720-9450. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Regulatory  FlexiUlity  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  the  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 

Infonnation  Collection  and 
Recordkeeping  Roquirementa 

The  reporting  and  recordkeeping 
requirements  contained  in  the  proposed 
rule  were  approved  by  OMB  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35,  as  amended) 
under  control  number  0572-0002. 

Send  questions  or  comments 
regarding  this  burden  or  any  aspect  of 
this  information  collection,  including 
suggestions  for  reducing  the  burden  to 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Support  and  Regulatory  Aiudysis,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  STOP  1522.  Room  4034. 
Washington.  DC  20250-1522. 

National  Enyironment  Policy  Act 
Certification 

The  Administrator,  RUS,  has 
determined  that  this  proposed  rule  will 
not  significantiy  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domeatic  Aaaiataaco 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Program 
under  numbers  10.850 — Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  E)ocuments.  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325.  ' 


Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitied 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  electric 
loans  and  loan  guarantees  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  order. 

National  Performance  Review 

This  regiUatory  rction  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Civil  Justice  Reform 

This  proposed  nde  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in  Sec.  3. 
of  the  Executive  Order. 

Background 

In  order  to  facilitate  the  effective  and 
economical  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a 
clear,  accurate  picture  of  current 
economic  conditions  from  which 
management  can  make  informed 
decisions  in  charting  the  company's 
future.  The  rate-regulated  environment 
in  which  an  electric  utility  operates 
causes  an  even  greater  need  for  financial 
information  that  is  accurate,  complete, 
and  comparable  with  that  of  other 
electric  utilities. 

RUS,  as  a  Federal  lender  and 
mortgagee,  and  in  furthering  the 
objectives  of  the  Rural  Electrification 
Act  (RE  Act)  (7  U.S.C.  901  et  seq.)  has 
a  legitimate  programmatic  interest  and  a 
substantial  financial  interest  in 
requiring  adequate  records  to  be 
maintained.  In  order  to  provide  RUS 
with  financial  information  that  can  be 
analyzed  and  compared  with  the 
operations  of  other  borrowers  in  the 
RUS  program,  all  RUS  borrowers  must 
maintain  financial  records  that  utilize 
uniform  accounts  and  uniform 
accounting  policies  and  procedures.  The 
standard  RUS  security  instrument, 
therefore,  requires  borrowers  to 
maintain  their  books,  records,  and 
accounts  in  accordance  with  methods 
and  principles  of  accounting  prescribed 
by  RUS  in  die  RUS  USoA  for  its  electric 
borrowera. 

To  ensure  that  borrowers  consistendy 
account  for  their  financial  operations 
and  keep  pace  with  the  ever-changing 
environment  in  which  they  operate,  as 


well  as  apply  the  provisions  of  recent 
pronouncements  of  the  Financial 
Accounting  Standards  Boards,  the  USoA 
must  be  revised  and  updated  as  changes 
in  the  industry  and  generally  accepted 
accounting  principles  occur.  RUS  is, 
therefore,  proposing  to  revise  Section 
1767.13,  Departures  frtjm  the  Prescribed 
RUS  Uniform  System  of  Accoimts,  to 
identify  certain  revenue  and  expense 
deferral  plans  that  may  be  implemented 
without  the  prior  written  approval  of 
RUS.  When  RUS  adopted  the 
requirements  set  forth  in  Section 
1767.13  in  1993.  RUS  borrowers  were 
implementing  a  variety  of  revenue  and 
expense  deferral  plans,  many  without 
RUS  knowledge  or  approval.  Since  the 
adoption  of  these  requirements,  RUS 
has  been  able  to  better  determine  the 
types  of  deferral  plans  being  routinely 
adopted  by  its  borrowers  and  the  impact 
of  these  plans  on  loan  security.  History 
has  shown  that  RUS  has  routinely 
approved  the  deferral  of  certain 
revenues  and  expenses  and  the 
accelerated  amortization  of  previously 
deferred  costs  that  have  a  Tnipimal 
impact  on  loan  security,  provided  that 
the  information  necessary  for  RUS  to 
evaluate  the  action  was  submitted.  In  an 
effort  to  reduce  paperwork  requirements 
for  both  RUS  and  its  borrowers,  RUS  is 
proposing  to  eliminate  the  requirement 
to  obtain  prior  RUS  approval  to 
implement  certain  specific  types  of 
deferrals  and  accelerated  amortizations 
of  previously  deferred  expenses  that 
have  been  routinely  approved  for  all 
borrowers  in  the  past 

With  the  issuance,  by  the  Federal 
Energy  Regulatory  Commission  (FERC), 
of  Ordera  888  and  889  on  April  24. 1996 
(61  FR  21540-21736;  21737-21854  (May 
10. 1996)  on  open  access,  it  is  essential 
that  rural  electric  cooperatives 
efiiactively  and  efficienUy  cost  their 
products  and  services  if  they  are  to 
compete  in  an  open  market  Before 
products  and  services  may  be  effectively 
priced  in  an  open  market,  management 
must  have  reliable  financial  infonnation 
concerning  the  actual  cost  of  the 
products  and  services  it  provides.  Costs, 
therefore,  must  be  accumidated  on  a 
functional  basis.  Salaries,  materials,  and 
many  other  expenses  incurred  in  utility 
operations  are  already  accounted  for  on 
a  functional  basis.  Emplojree  pensions 
and  benefits,  payroll  taxes,  and 
insiuance  costs,  however,  are  not, 
except  to  the  extent  that  they  are 
charged  to  construction  and  retirement 
activities.  RUS  is,  therefore,  proposing 
to  revise  its  USoA  to  require  borrowera 
to  allocate  employee  pensions  and 
benefits  expense,  as  well  as  payroll 
taxes  and  insurance  costs  currenUy 


recorded  in  Accounts  408.  Taxes  Other 
than  Income  Taxes;  924.  Property 
Insurance;  925,  Injuries  and  Damages; 
and  926,  Employee  Pensions  and 
Benefits;  to  the  appropriate  functional 
operations,  maintenance,  and 
administrative  expense  accounts. 
Additionally,  RUS  is  proposing  to 
amend  the  operations,  maintenance,  and 
administrative  expense  accounts  to 
which  labor  charges  are  accrued  to 
reflect  this  activity-based  costing 
methodology.  Accordingly,  RUS  is  also 
proposing  to  amend  the  accoimting 
interpretations  that  address  insurance 
and  pensions  and  benefits  expense  to 
reflect  this  cost  allocation  procedure. 

This  rule  also  proposes  to  revise 
§  1767.41  by  establishing  a  new 
accounting  interpretation  that  addresses 
the  provisions  of  the  recentiy  issued 
pronouncement  of  the  Financial 
Accounting  Standards  Board.  Statement 
of  Financial  Accounting  Standards  No. 
121.  Accoimting  for  the  Impairment  of 
Long-Lived  Assets  and  for  Long-Lived 
Assets  to  be  Disposed  of.  RUS  instructs 
its  borrowers,  with  qualifying  assets,  as 
to  the  proper  accounts  to  be  used  within 
the  framework  of  the  RUS  USoA.  Copies 
of  Statements  of  Financial  Accounting 
Standards  may  be  obtained  from  the 
Order  Department  of  the  Financial 
Accounting  Standards  Board.  401 
Merritt  7.  P.O.  Box  5116.  Norwalk. 
Connecticut  06856-5116. 

RUS  is  also  proposing  to  adopt  a  new 
accoimting  interpretation  that 
establishes  the  accountiiig  policies  and 
procedures  for  the  NRECA  Split-Dollar 
life  insurance  program  and  the  NRECA 
Special  Early  Retirement  (SERP) 
program.  The  Split-Dollar  life  insurance 
program  and  the  Special  Early 
Retirement  program  are  benefits 
packages  established  by  NRECA  for 
borrowera  to  offer  to  tlwir  employees. 
The  benefits  provided  under  the  Split- 
Dollar  life  insurance  program  consist  of 
two  components,  the  fece  value  of  the 
insurance  policy  which  is  payable  to  the 
employee's  heira  and  the  accumulated 
cash  surrender  value.  While  the 
employee  is  the  owner  of  the  policy,  the 
employee  must  sign  a  collateral 
assignment  that  gives  the  employer,  the 
RUS  borrower,  an  absolute  right  to  the 
cash  surrender  value  of  the  policy. 
Under  the  terms  of  this  collateral 
assignment,  the  employee  must 
reimburse  the  cooperative  for  the 
premiums  paid  upon  the  employee's 
termination  of  employment  or 
attaiiunent  of  the  age  of  62 .  if  the 
employee  wishes  to  maintain  the 
insurance  coverage.  If  death  occun  prior 
to  either  of  these  events,  the  premiums 
paid  to  date  by  the  borrower  are 
deducted  from  the  death  benefits 


payable  to  the  policy  beneficiary.  The 
proposed  accounting  interpretation 
details  the  accounting  journal  entries 
necessary  to  record  the  cash  surrender 
value  of  the  policy  and  the  expenses 
incurred  by  the  borrower  in  providing 
thepolicy. 

Tne  SERF  is  a  vehicle  through  which 
the  cooperative  may  reduce  the  size  of 
its  workforce  or  replace  more  highly 
paid  employees  with  lower  paid  entry 
level  employees.  If  an  employee  covered 
by  an  NRECA  retirement  plan  chooses 
to  retire  before  the  employee's  normal 
retirement  date,  that  employee  would 
receive  an  actuarially  reduced  benefit 
However,  when  a  cooperative  elects  to 
offer  a  SERP,  no  such  reduction  is 
required.  The  proposed  accounting 
interpretation  details  the  accounting  for 
the  benefits  package,  itself,  as  well  as 
the  reduction  in  postretirement  benefit 
costs  that  may  result  from  an  employee 
accepting  the  SERP. 

This  rule  also  proposes  to  establish  an 
accounting  interpretation  for  the 
automatic  meter  reading  system 
developed  by  Hunt  Technologies,  Inc. 
The  system  transmits  continuous 
information  one  way  from  the  meter  to 
a  receiver  located  in  the  substation.  The 
receiver  constantiy  monitors  each  meter 
served  by  the  substation.  The  data  is 
then  transmitted  to  the  headquartera 
monitoring  equipment  via  telephone 
line  or  an  equivalent  communication 
system.  The  proposed  accoimting 
records  the  various  components  of  the 
system  in  the  primary  plant  accounts 
based  upon  their  functions. 

This  rule  proposes  to  establish  an 
accounting  hitevpretation  for  Global 
Positioning  Systems  (GPS).  The  GPS  is 
a  worldwide  radio-navigation  system 
formed  from  a  network  of  24  satellites 
and  their  ground  stations  that  utilities 
are  using  to  update  and  modernize  their 
system  maps.  GPS  uses  a  system  of 
satellites  orbiting  the  earth  to  establish 
plant  locations  with  pinpoint  accuracy. 
By  triangulating  from  three  satellites 
and  using  radio  signals  to  measure 
distances  and  locate  items,  system-wide 
maps  can  be  created  of  the  utility's 
sovice  area.  The  proposed  accounting 
records  the  various  components  of  the 
system  in  the  primary  plant  accounts 
based  upon  their  functions. 

This  rule  also  proposes  to  adopt  an 
accounting  interpretation  for  Radio- 
based  automatic  meter  reading  systems. 
Radio-based  automatic  meter  reading 
technology  allows  meten  equipped  with 
a  low-power  radio  device  called  an  ERT 
(Encoder,  Receiver,  Transmitter)  to  be 
read  from  a  remote  location.  The  ERT 
device  "encodes"  energy  consumption 
and  transnuts  this  information  to  a  radio 
transceiver  equipped  handheld 
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computer.  The  data  collected  and  stored 
in  the  handheld  computer  is  then 
uploaded  to  a  billing  computer  using 
specialized  software  for  that  purpose, 
liie  proposed  accounting  records  the 
various  components  of  the  system  in  the 
primary  plant  accounts  based  upon  their 
functions. 

This  rule  proposes  to  revise 
biterpretation  No.  104,  Terminal 
Facilities,  to  comply  with  guidance 
provided  by  FERC  for  public  utilities  on 
the  accounting  for  plant  contributed  by 
one  electric  cooperative  to  another. 
Previously,  contributed  plant  was 
recorded  as  a  deferred  charge  in 
Account  186,  Miscellaneous  E)eferred 
Debits.  FERC  issuances,  however,  direct 
public  utilities  to  record  contributed 
plant  as  an  intangible  asset  in  Account 
303,  Miscellaneous  Intangible  Plant. 
Upon  review,  RUS  has  determined  that 
the  classification  of  contributed  plant  as 
an  intangible  asset  is  more  appropriate 
and  is,  therefore,  proposing  a  chauage  in 
its  accounting  interpretations  for  RUS 
borrowers  found  in  Interpretation  No. 
104.  / 

Lai  of  Subjects  in  7  CFR  Part  1767 

Electric  power.  Loan  {xogranu — 
energy.  Reporting  and  recordkeeping 
reqviirements.  Rural  areas.  Uniform 
System  of  Accounts. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  hereby  proposes  to 
amend  7  CFR  chapter  XVn  as  follows: 

PART  1787— ACCOUHTINQ 
REQUIREMENTS  FOR  RUS  ELECTRIC 
BORROWERS 

1.  The  authority  citation  for  part  1767 
is  revised  to  read  as  follows: 

Antkorily:  7  U.S.C  901  et  $eq.,  1921  et 
seq.,  6941  et  aeq. 

2.  Section  1767.13  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 


f  1797.13 

RUS  UnNorm  Systam  of  Acooufits. 

•        •        •        •        • 

(d)  RUS  borrowers  will  not  implement 
the  provisions  of  Statement  of  Financial 
Accounting  Standards  (SFAS)  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation;  SFAS  No.  90, 
Regulated  Enterprises — Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs:  SFAS  No.  92,  Regulated 
Enterprises-Accounting  for  Phase-in 
Plan  without  the  prior  writtmi  approval 
of  RUS  except  as  provided  for  in 
par^raphs  (d)(1)  through  (d)(5)  of  this 
section.  Requests  for  approval  shall  be 
addressed,  in  %vriting,  to  the  Director, 
PASD.  The  specific  deferrals  set  forth  in 
paragraphs  (dMD  through  (d)(5)  of  this 


section  may  be  implemented  without 
the  prior  written  approval  of  RUS. 

(1)  The  deferral  and  amortization  of 
prior  service  pension  costs,  remapping 
expenses,  and  preliminary  survey  and 
investigation  charges; 

(2)  T^e  deferral  of  any  current  period 
expense  only  if  a  borrower  would  have 
met  its  financial  tests  (Times  Interest 
Earned  Ratio  or  Debt  Service  Charge 
ratio)  for  the  year  had  the  deferral  not 
been  made; 

(3)  The  deferral  of  any  cost  that  will 
be  fully  amortized  wdthin  the  next  12 
succeeding  months; 

(4)  The  accelerated  amortization  of 
any  previously  deferred  expense;  and 

(5)  The  deferral  of  revenues 
coincident  with  a  moratorium  imposed 
by  the  National  Rural  Electric 
Cooperative  Association  on  its 
Retirement  and  Security  Program, 
provided,  however,  that  the  deferral  is 
for  the  sole  purpose  of  offsetting  future 
pension  cost  increases. 

•        •        •        •        • 

3.  Section  1767.17  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

{ 1767.17    Operating  expense  Instructions. 

(a)  Supenision  and  engineering.  The 
supervision  and  engineering  includible 
in  the  operating  expense  accounts  shall 
consist  of  the  salary,  employee  pensions 
and  benefits,  social  security  and  other 
payroll  taxes,  and  other  expenses  of 
superintendents,  engineers,  clerks,  other 
employees,  and  consultants  engaged  in 
supervising  and  directing  the  operation 
and  maintenance  of  each  utility 
function.  Whenever  allocations  are 
necessary' in  order  to  arrive  at  the 
amount  to  be  included  in  any  account, 
the  method  and  basis  of  allocation  shall 
be  reflected  by  underlying  records. 

(1)  Labor  items: 

(i)  Special  tests  to  determine 
efficiency  of  equipment  operation; 

(ii)  Preparing  or  reviewing  budgets, 
estimates,  and  drawings  relating  to 
operation  or  maintenance  for 
departmental  approval; 

(iii)  Preparing  instructions  for 
operations  and  maintenance  activities; 

(iv)  Reviewing  and  analyzing 
operating  results; 

(v)  Establishing  organizational  setup 
of  departments  and  executing  changes 
therein; 

(vi)  Formulating  and  reviewing 
routines  of  departments  and  executing 
changes  therein; 

(vii)  General  training  and  instruction 
of  employees  by  supervisors  whose  pay 
is  chargeable  hereto.  Specific 
instructions  and  training  in  a  particular 
type  of  work  is  chargeable  to  the 


appropriate  functional  accoimt  (See 
paragraph  (c)(19)  of  this  section); 

(viii)  Secretarial  work  for  supervisory 
personnel,  but  not  general  clerical  and 
stenographic  work  chargeable  to  other 
accounts. 

(2)  Expense  items: 

(i)  Employee  pensions  and  benefits; 

(ii)  Social  security  and  other  payroll 
taxes; 

(iii)  Consultants'  fees  and  exptenses; 
and 

(iv)  Meals,  traveling  and  incidental 
expenses. 

(b)  Maintenance.  (1)  The  cost  of 
maintenance  chargeable  to  the  various 
operating  expense  and  clearing  accounts 
includes  labor,  employee  i}ensions  and 
benefits,  social  security  and  other 
payroll  taxes,  materials,  overheads,  and 
other  expenses  inciured  in  maintenance 
work.  A  list  of  work  operations 
applicable  generally  to  utility  plant  is 
included  hereunder.  Other  work 
operations  applicable  to  specific  classes 
of  plant  are  listed  in  functional 
maintenance  expense  accounts. 

(2)  Materials  recovered  in  connection 
with  the  maintenance  of  property  shall 
be  credited  to  the  same  account  to 
which  the  maintenance  cost  was 
charged. 

(3)  If  the  book  cost  of  any  property  is 
carried  in  Account  102,  Electric  Plant 
Purchased  or  Sold,  the  cost  of 
maintaining  such  property  shall  be 
charged  to  the  accounts  for  maintenance 
of  property  of  the  same  class  and  use, 
the  book  cost  of  which  is  carried  in 
other  electric  plant  in  service  accounts. 
Maintenance  of  property  leased  from 
others  shall  be  treated  as  provided  in 
paragraph  (c)  of  this  section. 

(4)  Items: 

(i)  Direct  field  supervision  of 
maintenance; 

(ii)  Inspecting,  testing,  and  reporting 
on  condition  of  plant  specifically  to 
determine  the  need  for  repairs, 
replacements,  rearrangements  and 
changes  and  inspecting  and  testing  the 
adequacy  of  repairs  which  have  been 
made; 

(iii)  Work  performed  specifically  for 
the  purpose  of  preventing  failure, 
restoring  serviceability  or  maintnining 
life  of  plant; 

(iv)  Rearranging  and  rhnnging  the 
location  of  plant  not  retired; 

(v)  Repairing  for  reuse  materials 
recovered  from  plant; 

(vi)  Testing  for,  locating,  and  clearing 
trouble; 

(vii)  Net  cost  of  installing, 
maintaining,  and  removing  temporary 
fecilities  to  prevent  interruptions  in 
service;  and 


(viii)  Replacing  or  adding  minor  items 
of  plant  whith  do  not  constitute  a 
retirement  unit. 

•        •        •        •        • 

4.  Section  1767.21  is  proposed  to  be 
amended  by  revising  Account  408  to 
read  as  follows: 

{ 1767.21    Operating  Income. 


408     Taxes  Other  Than  Income  Taxes 

A.  This  account  shall  include  the 
amounts  of  ad  valorem,  gross  revenue, 
or  gross  receipts  taxes,  state 
unemployment  insurance,  fianchise 
taxes.  Federal  excise  taxes,  social 
security  taxes,  and  all  other  taxes 
assessed  by  Federal,  state,  county, 
municipal,  or  other  local  governmental 
authorities,  except  income  taxes. 

B.  These  accounts  shall  be  charged  in 
each  accounting  period  with  the 
amounts  of  taxes  which  are  applicable 
thereto,  with  concurrent  credits  to 
Accoimt  236,  Taxes  Accrued,  or 
Account  165,  Prepayments,  as 
appropriate.  When  it  is  not  possible  to 
determine  the  exact  amounts  of  taxes, 
the  amounts  shall  be  estimated  and 
adjustments  made  in  current  accruals  as 
the  actual  tax  levies  become  known. 

C.  The  charges  to  these  accounts  shall 
be  made  or  supported  so  as  to  show  the 
amount  of  each  tax  and  the  basis  upon 
which  each  charge  is  made.  In  the  case 
of  a  utility  rendering  more  than  one 
utility  service,  taxes  of  the  kind 
includible  in  these  accoimts  shall  be 
assigned  directly  to  the  utility 
department  the  operation  of  which  gave 
rise  to  the  tax,  in  so  far  as  practicable. 
Where  the  tax  is  not  attributable  to  a 
specific  utility  department,  it  shall  be 
distributed  among  the  utility 
departments  or  nonutility  operations  on 
an  equitable  basis  after  appropriate 
study  to  determine  such  basis. 

NOTE  A:  Special  assessments  for  street  and 
similar  improvements  shall  be  included  in 
the  appropriate  utility  plant  or  nonutility 
property  account. 

NOTE  B:  Taxes  specifically  applicable  to 
construction  and  retirement  activities  shall 
be  included  in  the  cost  of  construction  or  the 
retirement. 

NOTE  C:  Gasoline  and  other  sales  taxes 
shall  be  charged  as  &r  as  practicable  to  the 
same  account  as  the  materials  on  which  the 
tax  is  levied. 

NOTE  D:  Social  security  and  other  forms 
of  payroll  taxes  shall  be  chaiged  to  nonutility 
operations,  the  specific  functional 
operations,  maintenance,  and  administrative 
expense  accounts,  and  to  construction  and 
retirement  activities  on  a  basis  related  to 
payroll  either  directly  or  by  transfers  from 
this  account 

NOTE  E:  Property  Taxes  applicable  to  the 
varioiu  utility  functions  shall  be  charged  to 
the  appropriate  miscellaneous  operations  or 


administrative  expense  accounts  either 
direcdy  or  by  transfers  from  this  account 

NOTE  F:  Interest  on  tax  refunds  or 
deficiencies  shall  not  be  included  in  these 
accounts  but  in  Account  419,  Interest  and 
Dividend  Income,  or  Account  431.  Other 
Interest  Expense,  as  appropriate. 

D.  Account  408  shall  be  subaccounted 
as  follows: 

408.1  Taxes— Propraty 

408.2  Taxes— U.S.  Social  Security- 
Unemployment 

408.3  Taxes— U.S.  Social  Security— F.I.C.A 

408.4  Taxes— SUte  Social  Security- 
Unemployment 

408.5  Taxes — State  Sales — Consumers 

408.6  Taxes — Gross  Revenue  or  Gross 
Receipts  Tax 

408.7  Taxes— Other 

•         •         •         *         • 

5.  Section  1767.27  is  proposed  to  be 
amended  by  revising  Accounts  500,  501, 
502, 505. 506, 510,  511.  512,  513,  514, 
517, 519, 520, 523,  524,  528,  529.  530, 
531. 532, 535, 537, 538, 539,  541. 542, 
543, 544, 545, 546,  548,  549,  551,  552, 
553, 554, 556, 560, 561,  562,  563,  564, 
566,  568,  569,  570,  571,  572,  573, 580, 
581, 582, 583, 584, 585,  586.  587,  588, 
590,  591. 592.  593,  594.  595.  596.  597. 
and  598  to  read  as  follows: 


§1787.27 


Operation  and  ntaintanance 


500  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
operation  of  steam  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  boiler- 
room  operations,  and  generator 
operations  shall  be  charged  to  the 
appropriate  accoimt  (See  §  1767.17(a).) 

501  Fuel 

A.  This  account  shall  include  the  cost 
of  fuel  used  in  the  production  of  steam 
for  the  generation  of  electricity, 
including  expenses  in  unloading  fuel 
from  the  shipping  media  and  handling 
thereof  up  to  the  point  where  the  fuel 
enters  the  first  boiler  plant  bunker, 
hopper,  bucket,  tank,  or  holder  of  the 
boiler-house  structure.  Records  shall  be 
maintained  to  show  the  quantity,  B.tu. 
content  and  cost  of  each  type  of  fuel 
used. 

B.  The  cost  of  fuel  shall  be  charged 
initially  to  Account  151,  Fuel  Stock,  and 
cleared  to  this  account  on  the  basis  of 
the  fuel  used.  Fuel  handling  expenses 
may  be  charged  to  this  account  as 
incurred  or  charged  initially  to  Account 
152.  Fuel  Stock  Expenses  Undistributed. 


In  the  latter  event,  they  shall  be  cleared 
to  this  accoimt  on  the  basis  of  the  fuel 
used.  Respective  amounts  of  fuel  stock 
and  fiiel  stock  expenses  shall  be  readily 
available. 

Itenu 

Labor: 

1.  Supervising,  purchasing,  and 
handling  of  fuel. 

2.  All  routine  fuel  analyses. 

3.  Unloading  from  shipping  fecility 
and  placing  in  storage. 

4.  Moving  of  fuel  in  storage  and 
transferring  fuel  from  one  station  to 
another. 

5.  Handling  from  storage  or  shipping 
fecility  to  first  bunker,  hopper,  bucket, 
tank,  or  holder  of  boiler-house  structure. 

6.  Operation  of  mechanical 
equipment,  such  as  locomotives,  trucks, 
cars,  boats,  barges,  and  cranes. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.LC.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Operating,  maintenance,  and 
depreciation  expenses  and  ad  valorem 
taxes  on  utility-owned  transportation 
equipment  used  to  transport  fuel  from 
the  point  of  acquisition  to  the  unloading 
point 

2.  Lease  or  rent^  costs  of 
transportation  equipment  used  to 
transport  fuel  from  the  point  of 
acquisition  to  the  unloading  point 

3.  Cost  of  fuel  including  freight, 
switching,  demurrage,  and  other 
transportation  charges. 

4.  Excise  taxes,  insurance,  purchasing 
commissions,  and  similar  items. 

5.  Stores  expenses  to  extent 
applicable  to  foel. 
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6.  Transportation  and  other  expenses 
in  moving  fuel  in  storage. 

7.  Tools,  lubricants,  and  other 
supplies. 

8.  Operating  supplies  for  mechanical 
equipment. 

9.  Residual  disposal  expenses  less  any 
proceeds  firom  sale  of  residuals. 

Note:  Abnormal  fuel  handling  expenses 
occasioned  by  emergency  conditions  shall  be 
charged  to  expense  as  incurred. 

502    Steam  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  production  of  steam  for  electric 
generation.  This  includes  all  expenses 
of  handling  and  preparing  fuel 
beginning  at  the  point  where  the  fuel 
enters  the  first  boiler  plant  bimker, 
hopper,  tank,  or  holder  of  the  boiler- 
house  structure. 

Items 

Labor: 

1.  SupervisiM  steam  production. 

2.  Operating  fuel  conveying,  storage, 
weighing,  and  processing  equipment 
within  boiler  plant 

3.  Operating  boiler  and  boiler 
auxiliary  equipment 

4.  Operating  boiler  feed  water 
purification  and  treatment  equipment 

5.  Operating  ash-collecting  and 
disposal  equipment  located  inside  the 
plant. 

6.  Operating  boiler  plant  electrical 
equipment 

7.  Keeping  boiler  plant  log  and 
records  and  preparing  reports  on  boiler 
plant  operations. 

8.  Testing  boiler  water. 

9.  Testing,  checking,  and  adjusting 
meters,  gauges,  and  other  instniments 
and  equipment  in  boiler  plant. 

10.  Cleaning  boiler  plant  equipment 
when  not  incidental  to  maintenance 
work. 

11.  Repacking  glands  and  replacing 
gauge  glasses  where  the  work  involved 
is  of  a  minor  natxire  and  is  performed  by 
regular  operating  crews.  Where  the  work 
is  of  a  major  character,  such  as  that 
performed  on  high-pressure  boilers,  the 
item  should  be  considered  as 
maintenance. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  f>ensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 


2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employee:. 

Materials  and  Expenses: 

1.  Chemicals  and  boUer  inspection 
fees. 

2.  Lubricants. 

3.  Boiler  faed  water  purchased  and 
pumping  supplies. 

•        •        •        •        • 

505  Electric  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  their  auxiliary 
apparatus,  switch  gear,  and  other 
electric  equipment  to  the  points  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor: 

1.  Supervising  electric  production. 

2.  Operating  turbines,  engines, 
generators,  and  exciters. 

3.  Operating  condensers,  circulating 
water  systems,  and  other  au3dliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear  and  electric  control,  and  protective 
equipment. 

7.  Keeping  electric  plant  log  and 
records  and  preparing  reports  on 
electric  plant  operations. 

8.  Testing,  checking,  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  electric  plant. 

9.  Cleaning  electric  plant  equipment 
when  not  incidental  to  maintenance 
work. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 


benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  p^ments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Pajmients  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  coimection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Circulating  water  purification 
supplies. 

4.  Cooling  water  purchased. 

5.  Motor  and  generator  brushes. 

506    Miscellaneous  Steam  Power 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  and  materials 
used  and  expenses  incurred  which  are 
not  specifically  provided  for  or  not 
readily  assignable  to  other  steam 
generation  operation  expense  accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds  including  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Taxes; 

1.  Federal  and  state  iinemployment 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
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when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insiuBnce. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  coimection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  instirance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Property  Insiirance.  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel.  lHt)kerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liability,  etc..  and  amounts 
credited  to  Accoimt  228.2,  Accumulated.^ 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Loraes  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenseaof  claim, 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injiuies  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924. 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational  - 
activities. 

Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing  waste,  gauge 
glasses,  hose,  indicating  lamps,  record 
and  report  forms. 

2.  Fint-aid  supplies  and  safety 
equipment 

3.  Employees'  service  fecilities 
expenses. 

4.  Building  service  supplies. 

5.  Communication  service. 


6.  Miscellaneous  office  supplies  and 
expenses,  printing,  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  incidental 
expenses. 

9.  Research,  development,  and 
demonstration  expenses. 

•        •        •        •        * 

510  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  genwal 
supervision  and  direction  of 
maintenance  of  steam  generation 
facilities.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account  (See 
S  1767.17(a).) 

511  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  materials  used  and  expenses 
incurred  in  the  maintenance  of  steam 
structures,  the  book  cost  of  which  is 
includible  in  Account  311,  Structures 
and  Improvements.  (See  §  1767.17(b).) 

512  Maintenance  of  Boiler  Plant 

A.  This  accoimt  shall  include  the  cost 
of  labor,  employee  pensions  and 
benefits,  social  security  and  other 
payroll  taxes,  and  materials  used  and 
expenses  incurred  in  the  maintenance  of 
steam  plant,  the  book  cost  of  which  is 
includible  in  Account  312.  Boiler  Plant 
Equipment  (See  §  1767.17(b).) 

B.  For  the  pmpose  of  making  charges 
hereto  and  to  Account  513,  Maintenyce 
of  Electric  Plant,  the  point  at  which 
steam  plant  is  distinguished  from 
electric  plant  is  defined  as  follows: 

1.  Inlet  flange  of  throttle  valve  cm 
prime  mover. 

2.  Flange  of  all  steam  extraction  lines 
on  prime  mover. 

3.  Hotwell  piunp  outlet  on  condensate 
lines. 

4.  Inlet  flange  of  all  tuibine-room 
auxiliaries. 

5.  Connection  to  line  side  (A  motor 
starter  for  all  boiler-plant  equipment 

513  Maintenance  of  Electric  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  matppak  used  and  expenses 
inciured  in  the  maintenance  of  electric 
plant,  the  book  of  which  is  includible  in 
Account  313,  Engines  and  Engine- 
Driven  Generaton;  Account  314, 
Turbogenerator  Units;  and  Account  315, 
Accessory  Electric  Equipment  (See 
§  1767.17(b)  and  Paragraph  B  of 
Account  512.) 


514    Maintena/ice  of  Miscellaneous 
Steam  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  pajrroll  taxes, 
and  materials  used  and  expenses 
incurred  in  maintenance  of 
miscellaneous  steam  generation  plant 
the  book  cost  of  which  is  includible  in 
Account  316.  Miscellaneous  Power 
Plant  Equipment  (See  §  1767.17(b).) 
•        •        •        •        • 

517    Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the  • 

operation  of  nuclear  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  reactor 
operations,  and  generator  operations 
shall  be  charged  to  the  appropriate 
accoimt  (See  §  1767.17(a).) 


519    Coolants  and  Water 

.    This  account  sfaaU  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  materials  used  and  expenses 
incurred  for  heat  transfer  materials  and 
water  used  for  steam  and  cooling 
purposes. 

Items 

Labor: 

1.  OperMkm  of  water  supply  fecilities. 

2.  Handling  of  coolants  and  heat 
transfer  materials. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 
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6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Chemicals. 

2.  Additions  to  or  refining  of,  fluids 
used  in  reactor  systems. 

3.  Lubricants. 

4.  Piunping  supplies  and  expenses. 

5.  Miscellaneous  supplies  and 
expenses. 

6.  Purchased  Water. 

NotR  Do  not  include  in  this  account  wfater 
for  general  station  use  or  the  initial  charge  for 
coolants,  heat  transfer,  or  moderator  fluids, 
chemicals,  or  other  suppUes  capitalized. 

520    Steam  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  materials  used  and  expenses 
incurred  in  production  of  steam  through 
nuclear  processes,  and  similar  expenses 
for  operation  of  any  auxiliary  superheat 
facilities. 

Aems 

Labor: 

1.  Supervising  steam  production. 

2.  Fuel  handling  including  removal, 
insertion,  disassembly,  and  preparation 
for  cooling  operations  and  shipment. 

3.  Testing  instnmients  and  gauges. 

4.  Health,  safety,  monitoring,  and 
decontamination  activities. 

5.  Waste  disposal. 

6.  Operating  steam  boilers  and 
auxiliary  steam,  superheat  Cacilities. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hoius, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospitsJ.  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  mth 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 


1.  Qiemical  supplies. 

2.  Charts,  and  logs. 

3.  Health,  safety,  monitoring,  and 
decontamination  supplies. 

4.  Boiler  inspection  fees. 

5.  Lubricants. 


523    Electric  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
materials  used,  and  expenses  inciured 
in  operating  tiubogenerators,  steam 
turbines  and  their  auxiliary  apparatus, 
switch  gear,  and  other  electric 
equipment  to  the  points  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor: 

1.  Supervising  electric  production. 

2.  Operating  turbines,  engines, 
generators,  and  exciters. 

3.  Operating  condensers,  circulating 
water  systems,  and  other  auxiliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear,  and  electric  control  and  protective 
equipment. 

7.  Keeping  plant  log  and  records  and 
preparing  reports  on  electric  plant 
operations. 

8.  Testing,  checking  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  electric  plant. 

9^  Cleaning  electric  plant  equipment 
when  not  incidental  to  maintenance. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
^Mence  beyond  periods  normally 


allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Log  sheets  and  charts. 

4.  Motor  and  generator  brushes. 

524    Miscellaneous  Nuclear  Power 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  materials 
used,  and  expenses  incurred  which  are 
not  specifically  provided  for  or  are  not 
readily  assignable  to  other  nuclear 
generation  operation  accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Plant  security. 

3.  Building  service. 

4.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruab  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Croup  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  residt  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of- 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1.  Accumulated  Provision  for 


Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  prociuing 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
fit>m  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liability,  etc.,  and  amounts 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insiuance  or 
reserve  accruals  on  accoimt  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924. 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  hose,  indicating  lamps, 
records  and  reports  forms. 

2.  Fint-aid  supplies  and  safety 
equipment 

3.  Employees'  service  facilities 
expenses. 

4.  Building  service  supplies. 

5.  Communication  service. 

6.  Miscellaneous  office  supplies  and 
expenses,  printing  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  incidental 
expenses. 

9.  Research,  development,  and 
demonstration  expenses. 

528    Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of 
maintenance  of  nuclear  generation 
focilities.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account  (See 
§  1767.17(a).) 


529  Maintenance  of  Structures 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  iiu:urred 
in  the  maintenance  of  structiues,  the 
book  cost  of  which  is  includible  in 
Account  321,  Structures  and 
Improvements.  (See  §  1767.17(b).) 

530  Maintenance  of  Reactor  Plant 
Equipment 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  reactor  plant,  the 
book  cost  of  which  is  includible  in 
Account  322.  Reactor  Plant  Equipment 
(See  §  1767.17(b).) 

531  Maintenance  of  Electric  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  inciured 
in  the  maintenance  of  electric  plant,  the 
book  cost  of  which  is  includible  in 
Account  323.  Turbogenerator  Units,  and 
Account  324,  Accessory  Electric 
Equipment.  (See  §  1767.17(b).) 

532  Maintenance  of  Miscellaneous 
Nuclear  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  bmiefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  miscellaneous 
nuclear  generating  plant,  the  book  cost 
of  which  is  includible  in  Account  325, 
Miscellaneous  Power  Plant  Equipment 
(See  §  1767.17(b).) 
*        •        •        •        • 

535    Operation  Supervision  and 
Engineering 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
operation  of  hydraulic  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  hydraulic  operation, 
and  generator  operation  shall  be  charged 
to  the  appropriate  accoimt  (See 
§  1767.17(a).) 

537    Hydraulic  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  operating  hydraulic  works  including 
reservoirs,  dams,  and  waterways,  and  in 
activities  directiy  relating  to  the 


hydroelectric  development  outside  the 
generating  station.  It  shall  also  include 
the  cost  of  labor,  materials  used,  and 
other  expenses  incurred  in  connection 
with  the  operation  of  (1)  fish  and 
wildlife,  and  (2)  recreation  facilities. 
Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

Items 

Labor: 

1.  Supervising  hydraulic  operation. 

2.  Removing  debris  and  ice  from  trash 
racks,  reservoirs,  and  waterways. 

3.  Patrolling  reservoirs  and 
waterways. 

4.  Operating  intakes,  spillways, 
sluiceways,  and  outiet  works. 

5.  Operating  bubbler,  heater,  or  other 
deicing  systems. 

6.  Ice  and  log  jam  work. 

7.  Operating  navigation  facilities. 

8.  Operations  relating  to  conservation 
of  game,  fish,  and  forests. 

9.  Insect  control  activities. 
Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.LCA. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospit^.  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  pf 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Insect  control  materials. 

2.  Lubricants,  packing,  and  other 
supplies  used  in  the  operation  of 
hydraulic  equipment 

3.  Transportation  expense. 

538    Electric  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  operating  prime  movers,  generators, 
and  their  auxiliary  apparatus, 
switchgear.  and  other  electric 
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equipment,  to  the  point  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

hems 

Labor: 

1.  Supervising  electric  production. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  equipment. 

3.  Operating  generator  cooling  system. 

4.  Operating  lubrication  and  oil 
control  systems,  including  oil 
purification. 

5.  Operating  switchboards, 
switchgear,  and  electric  control  and 
protection  equipment. 

6.  Keeping  plant  log  and  records  and 
preparing  reports  on  plant  operations. 

7.  Testing,  checking  and  adjusting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  plant. 

8.  Qeaning  plant  equipment  when  not 
incidental  to  maintenance  worL 

9.  Repacking  glands. 
Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Motor  and  generator  brushes. 

539    Miscellaneous  Hydraulic  Power 
Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  sec\irity  and  other  payroll  taxes, 
insiirance,  property  taxes,  materials 
used,  and  expenses  inxnirred  which  are 
not  specifically  provided  for  or  are  not 
readily  assignable  to  other  hydraulic 
generation  opoation  expense  accounts. 


Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds  including  snow 
removal,  and  grass  cutting. 

5.  Snow  removal  from  roads  and 
bridges. 

6.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Pajnooents  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injiuies  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insiuance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Property  Insiuance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  coimsel.  brokerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  li«i)ility,  etc.,  and  amounts 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injiuies  and  Damage,  for 
similar  protection. 

7.  Loues  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injiuies 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 


8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing,  waste,  hose, 
indicating  lamps,  record  and  report 
forms. 

2.  First-aid  supplies  and  safety 
equipment 

3.  Employees'  service  facilities 
expenses. 

4.  Building  service  supplies. 

5.  Communication  service. 

6.  Office  supplies,  printing  and 
stationery. 

7.  Transportation  expenses. 

8.  Fuel. 

9.  Meals,  traveling,  and  incidental 
expenses. 

10.  Research,  development,  and 
demonstration  expenses. 

541  Mainteitance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
maintenance  of  hydraulic  power 
generating  stations.  Direct  field 
supervision  of  specific  jobs  shall  be 
charged  to  the  appropriate  maintenance 
account.  (See  §  1767.17(a).) 

542  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  hydraulic  structures, 
the  book  cost  of  which  is  includible  in 
Account  331,  Structures  and 
Improvements.  (See  §  1767.17(b).) 
However,  the  cost  of  labor,  materials 
used,  and  expenses  incurred  in  the 
maintenance  of  fish  and  wildlife  and 
recreation  facilities,  the  book  cost  of 
which  is  includible  in  Account  331, 
Structures  and  Improvements,  shall  be 
charged  to  Account  545,  Maintenance  of 
Miscellaneous  Hydraulic  Plant 


543  Maintenance  of  Reservoirs.  Dams, 
and  Waterways 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant  includible  in 
Account  332,  Reservoirs,  Dams,  and 
Waterways.  (See  §  1767.17(b).)  However, 
the  cost  of  labor,  materials  used,  and 
expenses  incurred  in  the  maintenance  of 
fish  and  wildlife  and  recreation 
fecilities,  the  book  cost  of  which  is 
includible  in  Account  332,  Reservoirs, 
Dams,  and  Waterways,  shall  be  charged 
to  Account  545,  Maintenance  of 
Miscellaneous  Hydraulic  Plant 

544  Maintenance  of  Electric  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant  includible  in 
Account  333,  Water  Wheels,  Turbines 
and  Generatbrs,  and  Account  334. 
Accessory  Electric  Equipment.  (See 
§  1767.17(b).) 

545  Maintenance  of  Miscellaneous 
Hydraulic  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  bmefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant  the  book  cost 
of  which  is  includible  in  Account  335, 
Miscellaneous  Power  Plant  Equipment, 
and  Account  336,  Roads  Railroads  and 
Bridges.  (See  §  1767.17(b).)  It  shall  also 
include  the  cost  of  labor,  materials  used, 
and  other  expenses  incurred  in  the 
maintenance  of  (1)  fish  and  wildlife, 
and  (2)  recreation  fecUities.  Separate 
subaccounts  shall  be  maintained  for 
each  of  the  above. 


546    Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
operation  of  other  power  generating 
stations.  Direct  supwvision  of  specific 
activities,  such  as  fuel  handling  and 
engine  and  generator  operation  shall  be 
charged  to  the  appropriate  account  (See 
§  1767.17(a).) 


548    Geiteration  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 


in  operating  prime  movers,  generators, 
and  electric  equipment  in  other  power 
generating  stations,  to  the  point  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor. 

1.  Supervising  other  power  generation 
operation. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  apparatus  and 
switching  and  other  electric  equipment. 

3.  Keeping  plant  log  and  records  and 
preparing  reports  on  plant  operations. 

4.  Testing,  checking,  cleaning,  oiling, 
and  adjusting  equipment 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Dynamo,  motor,  and  generator 
brushes. 

2.  Lubricants  and  control  system  oils. 

3.  Water  for  cooling  engines  and 
generators. 

549    Miscellaiteous  Other  Power 
Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  materials 
used,  and  expenses  incurred  in  the 
operation  of  other  power  generating 
stations  which  are  not  specifically 
provided  for  or  are  not  readily 
assignable  to  other  generation  expense 
accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 


2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.CA. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  pcemiuma 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefitiif  employees. 

Insurance: 

1.  Premiums  payable  to  insuiance 
ccMnpanies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Propwty  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fiaes, 
and  expenses. 

6.  Premiums  pajrable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liabili^,  etc.,  and  amounts 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  accoimt  of  injuries 
or  deaths  to  employees  or  othen  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 


23308 


Federal  Register  /  Vol.  62,  No.  82  /  Tuesday,  April  29,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  82  /  Tuesday,  April  29.  1997  /  Proposed  Rules 


23309 


23308  Federal  Register  /  Vol.  62,  No.  82  /  Tuesday,  April  29,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  82  /  Tuesday,  April  29,  1997  /  Proposed  Rules  23309 


ISS 


occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  Buildins  service  supplies. 

2.  First-aia  supplies  and  safety 
equipment 

3.  Communication  service. 

4.  Employees'  service  &cilities 
expenses. 

5.  Office  supplies,  printing  and 
stationery. 

6.  Transportation  expense. 

7.  Meals,  traveling,  and  incidental 
expenses. 

8.  Fuel  for  heating. 

9.  Water  for  fire  protection  or  general 
use. 

10.  Miscellaneous  supplies,  such  as 
hand  tools,  drills,  saw  blades,  and  files. 

11.  Research,  development,  and 
demonstration  expenses. 

551  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
maintenance  of  other  power  generating 
stations.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account  (See 
§  1767.17(a).) 

552  Maintenance  of  Structures 

This  account  shall  include  the  cost- of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  facilities  used  and 
expenses  incurred  in  maintenance  of 
facilities  used  in  other  power 
generation,  the  book  cost  of  which  is 
includible  in  Account  341,  Structures 
and  Improvements,  and  Account  342, 
Fuel  Holder^,  Producers  and 
Accessories.  (See  §  1767.17(b).) 

553  Maintenance  of  Generating  and 
Electric  Equipment 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant,  the  book  cost 
of  which  is  includible  in  Account  343. 
Prime  Movers;  Accovmt  344,  Generators: 
and  Account  345,  Accessory  Electric 
Equipment  (See  §  1767.17(b).) 


554    Maintenance  of  Miscellaneous 
Other  Power  Generation  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  other  power 
generation  plant,  the  book  cost  of  which 
is  includible  in  Account  346, 
Miscellaneous  Power  Plant  Equipment 
(See  §  1767.17(b).) 


556    System  Control  and  Load 
Dispatching 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  load 
dispatching  activities  for  system  control. 
Utilities  having  an  interconnected 
electric  system  or  operating  under  a 
central  authority  which  controls  the 
production  and  dispatching  of 
electricity  may  apportion  these  costs  to 
this  accoimt  and  Account  561,  Load 
Dispatching,  and  Accoimt  581.  Load 
Dispatching. 

Items 

Labor: 

1.  Allocating  loads  to  plants  and 
interconnections  with  oUiers. 

2.  Directing  switching. 

3.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test,  and  emergency 
purposes. 

4.  Controlling  system  voltages. 

5.  Recording  loadings,  and  water 
conditions. 

6.  Preparing  operating  reports  and 
data  for  billing  and  budget  purposes. 

7.  Obtaining  reports  on  the  weather 
and  special  events. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  [tensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospit^,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 


allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Expenses: 

1.  Comnuinication  service  provided 
for  system  control  purposes. 

2.  System  reconi  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  reports. 

•        •        •        •        • 

560  Operation  Supervision  and 
Engineering 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
operation  of  the  transmission  system  as 
a  whole.  Direct  supervision  of  specific 
activities,  such  as  station  operation  and 
line  operation  shall  be  chariged  to  the 
appropriate  account  (See  §  1767.17(a).) 

561  Load  Dispatching 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  load  dispatching  operations 
pertaining  to  the  transmission  of 
electricity. 

Items 

Labor: 

1.  Direct  switching. 

2.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test,  and  emergency 
purposes. 

3.  Controlling  system  voltages. 

4.  Obtaining  reports  on  the  weather 
and  special  events. 

5.  Preparing  operating  reports  and 
data  for  billing  and  budget  purposes. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  iimds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injiuies. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 


5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  coimection  with 
educational  and  refa«ational  activities 
for  the  benefit  of  employees. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  System  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  reports. 

562    Station  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  operating  transmission  substations 
and  switching  stations.  If  transmission 
station  equipment  is  located  in  or 
adjacent  to  a  generating  station,  the 
expenses  applicable  to  transmission 
station  operations  shall  nevertheless  be 
charged  to  this  account 

Items 

Labor: 

1.  Supervising  station  operation. 

2.  Adjusting  station  equipment  where 
such  adjustment  primarily  affects 
performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  current  in 
fields  of  a  machine  or  changing  voltage 
of  regulators,  changing  station 
transformer  taps. 

3.  Inspecting,  testing,  and  calibrating 
station  equipment  for  the  purpose  of 
checking  its  performance. 

4.  Keeping  station  log  and  records  and 
preparing  records  on  station  operation. 

5.  Operating  switching  and  other 
station  equipment. 

6.  Standing  watch,  guarding,  and 
patrolling  station  and  station  yard. 

7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 


when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating  supplies,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
supplies,  such  as  ink  and  charts. 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expenses. 

7.  Meals,  traveling,.uul  incidental 
expenses. 

563  Overhead  Line  Expenses 

564  Underground  Line  Expenses 

A.  These  accounts  shall  include  the 
cost  of  labor,  employee  pensions  and 
benefits,  social  security  and  other 
payroll  taxes,  materials  used,  and 
expenses  incurred  in  the  operation  of 
transmission  lines. 

B.  If  the  expenses  are  not  substantial 
for  both  overhead  and  underground 
lines,  these  accounts  may  be  combined. 

Items 

Labor: 

1.  Supervising  line  operation. 

2.  Inspecting  and  testing  lightniqg 
arresters,  circuit  breakers,  switches,  and 
grounds. 

3.  Load  tests  of  circuits. 

4.  Routine  line  patrolling. 

5.  Routine  voltage  surveys  made  to 
determine  the  condition  or  efficiency  of 
transmission  system., 

6.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
operating  purposes.  (Switching  for 
construction  or  maintenance  purposes  is 
not  includible  in  this  account) 

7.  Routine  inspection  and  cleaning  of 
manholes,  conduit,  network,  and 
transformer  vaults. 

8.  Electrolysis  surveys. 

9.  Inspecting  and  adjusting  line- 
testing  equipment,  such  as  voltmeters, 
ammeters,  and  wattmeterSv 

10.  Regulation  and  addition  of  oil  or 
gas  in  high-voltage  cable  systems. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 


benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labw  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospitsQ,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence,  beyond  periods  normally 
allowed  when  not  the  result  of 

-  occupational  injiuies  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

•  1.  Transportation  expenses. 

2.  Meals,  traveling,  ixA  incidental 
expenses. 

3.  Tool  expenses. 

4.  Operating  supplies,  such  as 
instrument  charts,  and  rubber  goods. 

•  *        •        •        • 

566    Miscellaneous  Transmission 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  matnials 
used,  and  expenses  incurred  in 
transmission  map  and  record  woik, 
transmission  office  expenses,  and  other 
transmission  expenses  not  provided  for 
elsewhere. 

Items 

Labor 

1.  General  records  of  physical 
characteristics  of  lines  and  stations, 
such  as  capacities. 

2.  Ground  resistance  records. 

3.  Janitor  woric  at  transmission  office 
buildings,  including  care  of  grounds, 
snow  removal,  and  grass  cutting. 

4.  Joint  pole  maps  and  records. 

5.  Line  load  and  voltage  records. 

6.  Preparing  maps  and  prints. 

7.  General  clerical  and  stenographic 
work. 

8.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 
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1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accidmit,  sickness, 
hospitsd,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1.  Accumulated  Provision  for 
Property  Insurance,  for  umilar 
protection. 

3.  Special  costs  incuxied  in  procuring 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insunnce 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
emplojrees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liability,  etc.,  and  amounts 
credited  to  Accoimt  228.2.  Accimiulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  othws. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  emplojrees  as  the  result  of 
occupational  injuries  or  resulting  bom 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safiaty,  accident 
prevention,  and  similar  educational 
activities. 

Materi€ds  and  Expenses: 

1.  Communication  service. 

2.  Building  service  supplies. 

3.  Map  and  record  supplies. 


4.  Transmission  office  supplies  and 
expenses,  printing  and  stationery. 

5.  First-aid  supplies. 

6.  Research,  development,  and 
demonstration  expenses. 

568  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes. 
and  expenses  incxirred  in  the  general 
supervision  and  direction  of 
maintenance  of  the  transmission  system. 
Direct  field  supervision  of  specific  jobs 
shall  be  charged  to  the  appropriate 
maintenance  account  (See  §  1767.17(a).) 

569  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  structures,  the 
book  cost  of  which  is  includible  in 
Account  352,  Structures  and 
Improvements.  (See  §  1767.17(b).) 

570  Maintenance  of  Station 
Equipment 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  station  equipment, 
the  book  cost  of  which  is  includible  in 
Account  353.  Station  Equipment  (See 
$  1767.17(b).) 

571  Maintenance  of  Overhead  Lines 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  transmission  plant, 
the  book  cost  of  which  is  includible  in 
Accounts  354.  Towers  and  Fixtures; 
355.  Poles  and  Fixtures;  356,  Overhead 
Conductors  and  Devices;  and  359,  Roads 
and  Trails.  (See  §  1767.17(b).) 

Items 

1.  Work  of  the  following  character  on 
poles,  towers,  and  fixtures: 

a.  Installing  or  removing  additional 
clamps  or  strain  insulators  on  guys  in 
place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  the  same  pole  or  section  of 
line. 

c.  Painting  poles,  towers,  crossarms. 
or  pole  extensions. 

a.  Readjusting  and  changing  position 
of  guys  or  braces. 

e.  Realigning  and  straightening  poles, 
crossarms  braces,  and  other  pole 
fixtures. 

t  Reconditioning  reclaimed  pole 
fixtures. 
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g.  Relocating  crossarms,  racks, 
brackets,  and  other  fixtures  on  poles. 

h.  Repairing  or  realigning  pins,  racks, 
or  brackets. 

i.  Repairing  pole  supported  platform. 

j.  Repairs  by  others  to  jointly  owned 
poles. 

k.  Shaving,  cutting  rot,  or  testing 
poles  or  crossarms  in  use  or  salvaged  for 
reuse. 

1.  Stubbing  poles  already  in  service, 
m.  Supporting  fixtures  and 

conductors  and  transferring  them  to 
new  poles  during  pole  replacements. 

n.  Maintenance  of  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  on 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts.  line  switches,  and  line 
breakers. 

b.  Cleaning  insulators  and  bushings. 

c.  Refusing  cutouts. 

d.  Repairing  line  oil  circuit  breakers 
and  associated  relays  and  control 
wiring. 

e.  Repairing  grounds. 

f.  Resagging,  retyping,  or  rearranging 
position  or  spacing  of  conductors. 

g.  Standing  by  pnones,  going  to  calls, 
cutting  faulty  lines  clear,  or  similar 
activities  at  times  of  emergencies. 

h.  Sampling,  testing,  changing, 
purifying,  and  replenishing  ingnlAHng 
oU. 

i.  Repairing  line  testing  equipment. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

L  Trimming  trees  and  clearing  brush. 

1.  Chemical  treatment  of  right  of  way 
areas  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  on 
roads  and  trails: 

a.  Repairing  roadways  and  bridges. 

b.  Trimming  trees  and  Imish  to 
maintain  previous  roadway  clearance. 

c.  Snow  removal  from  roads  and 
trails. 

d.  Maintenance  work  on  publicly 
owned  roads  and  trails  when  done  by 
utility  at  its  expense. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  FJ.CA. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 


4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  coimection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

572    Maintenance  of  Underground 
Lines 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  transmission  plant, 
the  book  cost  of  which  is  includible  in 
Accounts  357,  Underground  Conduit, 
and  Account  358,  Undergroimd 
Conductors  and  Devices.  (See 
§  1767.17(b).) 

Items 

1.  Work  of  the  following  character  on 
underground  conduit: 

a.  Cleaning  ducts,  manholes,  and 
sewer  connections. 

b.  Minor  alterations  of  handholes, 
manholes,  or  vaults. 

c.  Refestening,  repairing,  or  moving 
racks,  ladders,  hangers  in  manholes,  or 
vaults. 

d.  Plugging  and  shelving  or 
replugging  ducts. 

e.  Repairs  to  sewers  and  drains,  walls 
and  floors,  rings  and  covers. 

2.  Work  of  the  following  character  on 
undergroimd  conductors  and  devices: 

a.  Repairing  oil  circuit  breakers, 
switches,  cutouts,  and  control  wiring. 

b.  Repairing  grounds. 

c.  Retraining  and  reconnecting  cables 
in  manholes,  including  transfer  of 
cables  feom  one  duct  to  another. 

d.  Repairing  conductors  and  splices. 

e.  Repairing  or  moving  jimction  boxes 
and  potheads. 

f.  Refireproofing  of  cables  and 
repairing  supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cables. 

h.  Repairing  cable  bonding  systems. 

i.  Sampling,  testing,  chan^ng, 
purifying,  and  replenishing  insulating 
oil. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits,  and  equipment 
for  maintenance  purposes. 

k.  Repairing  line  testing  equipment. 

1.  Repairs  to  oil  or  gas  equipment  in 
high-voltage  cable  system  and 
replacement  of  oil  or  gas. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.Cj\. 


Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Pajrments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  %vith 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

573    Maintenance  of  Miscellaneous 
Transmission  Plant 

This  accotmt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  owned  or  leased 
plant  which  is  assignable  to 
transmission  operations  and  is  not 
provided  for  elsewhere.  (See 
§  1767.17(b).) 


580  Operation  Supervision  and 
Enffneering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
supervision  and  direction  of  the 
operation  of  the  distribution  system. 
Direct  supervision  of  specific  activities, 
such  as  station  operadon.  line 
operation,  and  meter  department 
operation  shall  be  charged  to  the 
appropriate  accoimt  (See  §  1767.17(a).) 

581  Load  Dispatching 

This  account  (the  keeping  of  which  is 
optional  with  the  utility)  shall  include 
the  cost  of  labor,  employee  pensions 
and  benefits,  social  security  and  other 
payroll  taxes,  materials  used,  and 
expenses  incurred  in  load  dispatching 
operations  pertaining  to  the  distribution 
of  electricity. 

Items 

Labor: 

1.  Direct  switching. 

2.  Arranging  and  controlling 
clearances  for  construction. 


maintenance,  test,  and  emergency 
purposes. 

3.  Controlling  system  voltages. 

4.  Preparing  operating  reports. 

5.  Obtaining  reports  on  the  weather 
and  special  events. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Pajrments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities- 
for  the  benefit  of  employees. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  S)rstem  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

582    Station  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  operation  of  disMbution 
substations. 

Items 

Labor: 

1.  Supervising  station  operation. 

2.  Adjusting  station  equipment  where 
such  adjustment  primarily  affects 
performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  current  in 
fields  of  a  machine,  rhanging  voltage  of 
regulators,  or  rhanging  station 
transformer  taps. 

3.  Keeping  station  log  and  records  and 
preparing  reports  on  station  operation. 

4.  Inspecting,  testing,  and  calibrating 
station  equipment  for  the  purpose  of 
checking  its  performance. 

5.  Operating  switching  and  other 
station  equipment. 

6.  Standing  watch,  guarding,  and 
patrolling  station  and  station  yard. 
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7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospitai,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating,  supplies,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
supplies,  such  as  ink  and  charts. 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expense. 

7.  Meals,  traveling,  and  incidental 
expenses. 

Note:  If  the  utility  owns  storage  battery 
equipment  used  for  supplying  electricity  to 
customers  in  periods  of  emergency,  the  cost 
of  operating  labor  and  of  supplies,  such  as 
acid,  gloves,  hydrometers,  thermometers, 
soda,  automatic  cell  fillers,  and  acid  proof 
shoes  shall  be  included  in  this  account  If 
significant  in  amount,  a  separate  subdivision 
shall  be  maintained  for  such  expenses. 

583  Overhead  Line  Expenses 

584  Undergmund  Line  Expenses 

These  accounts  shall  include, 
respectively,  the  cost  of  labor,  employee 
pensions  and  benefits,  social  security 
and  other  payroll  taxes,  materials  used, 
and  expenses  incurred  in  the  operation 
of  overhead  and  underground 
distribution  lines. 

Aems 

Lahor: 

1.  Supervising  line  operation. 

2.  rhanging  line  transformer  taps. 


3.  Inspecting  and  testing  lightning 
arresters,  line  circuit  brefdiers,  switches, 
and  grounds. 

4.  Inspecting  and  testing  line 
transformers  for  the  purpose  of 
determining  load,  temperature,  or 
operation  performance. 

5.  Patrolling  lines. 

6.  Load  tests  and  voltage  surveys  of 
feeders,  circuits,  and  line  transformers. 

7.  Removing  line  transformers  and 
voltage  regulators  with  or  without 
replacement. 

8.  Installing  line  transformers  or 
voltage  regulators  with  or  without 
change  in  capacity  provided  that  the 
cost  of  first  installation  of  these  items  is 
included  in  Account  368,  Line 
Transformers. 

9.  Voltage  surveys,  either  routine  or 
upon  request  of  customers,  including 
voltage  tests  at  customer's  main  switch. 

10.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
operation  piuposes. 

11.  Electrolysis  surveys. 

12.  Inspecting  and  adjusting  line 
testing  equipment. 

Taxes: 

1.  Federal  and  state  tmemployment. 

2.  F.LC.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injiuies  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Tool  expense. 

2.  Transportation  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Operating  supplies,  such  as 
instrument  charts,  and  rubber  goods. 

585    Street  Lifting  and  Signal  System 
Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits. 


social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in:  (1)  The  operation  of  street  lighting 
and  signal  system  plant  which  is  owned 
or  leased  by  the  utility;  and  (2)  the 
operation  and  maintenance  of  such 
plant  owned  by  customers  where  such 
work  is  done  regularly  as  a  part  of  the 
street  lighting  and  si^ial  system  service. 

Items 

Labor: 

1.  Supervising  street  lighting  and 
signal  systems  ofteration. 

2.  Replacing  lamps  and  incidental 
cleaning  of  glassware  and  fixtiues  in 
connection  therewith. 

3.  Routine  patrolling  for  lamp  outages, 
extraneous  nuisances,  or 
encroachments. 

4.  Testing  lines  and  equipment 
including  voltage  and  current 
measurement. 

5.  Winding  and  inspection  of  time 
switch  and  other  controls. 

Taxes: 

1.  Federal  ai^d  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  piuposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Street  lamp  renewals. 

2.  Transportation  and  tool  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

586    Meter  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  operation  of  customer  meters  and 
associated  equipment 

/terns 

Labor: 


1.  Supervising  meter  operation. 

2.  Clerical  work  on  meter  history  and 
associated  equipment  record  cards,  test 
cards,  and  reports. 

3.  Disconnecting  and  reconnecting, 
removing  and  reinstalling,  sealing  and 
unsealing  meters  and  other  metering 
equipment  in  connection  with  initiating 
or  terminating  services  including  the 
cost  of  obtaining  meter  readings,  if 
incidental  to  such  operation. 

4.  Consolidating  meter  installations  - 
due  to  elimination  of  separate  meters  for 
different  rates  of  service. 

5.  Changing  or  relocating  meters, 
instrument  transformers,  time  switches, 
and  other  metering  equipment 

6.  Resetting  time  controls,  checking 
operation  of  demand  meters  and  other 
metering  equipment,  when  done  as  an 
independent  operation. 

7.  Inspecting  and  adjusting  meter 
testing  equipment. 

8.  Inspecting  and  testing  meters, 
instnunent  transformers,  time  switches, 
and  other  metering  equipment  on 
premises  or  in  shops  excluding 
inspecting  and  testing  incidoatal  to 
maintenance. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Pajrments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injiuies  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  coimection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Meter  seals  and  miscellaneous 
meter  supplies. 

2.  Transportation  expenses. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Tool  expenses. 

Note:  The  cost  of  the  first  setting  and 
testing  of  a  meter  a  chargeable  to  utility 
plant.  Account  370,  Meters. 


587    Customer  Installations  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  work  on  customer  installations  in 
inspecting  premises  and  in  rendering 
services  to  customers  of  the  nature  of 
those  indicated  by  the  list  of  items 
hereunder. 

Items 

Labor: 

1.  Supervising  customer  installations 
work. 

2.  Inspecting  premises,  including  the 
check  of  wiring  for  code  compliance. 

3.  Investigating,  locating,  and  clearing 
grounds  on  customers'  wiring. 

4.  Investigating  service  complaints, 
including  load  tests  of  motors  and 
lighting  and  power  circuits  on 
customers'  premises;  field  investigations 
of  complaints  on  bills  or  of  voltage. 

5.  installing,  removing,  renewing,  and 
changing  lamps  and  fuses. 

6.  Radio,  television,  and  similar 
interference  work  including  erection  of 
new  aerials  on  customers'  premises  and 
patrolling  of  lines,  testing  of  lightning 
arresters,  inspection  of  pole  hardware, 
and  examination  on  or  off  premises  of 
customers'  appliances,  wiring,  or 
equipment  to  locate  cause  of 
interference. 

7.  Installing,  coimecting,  reinstalling, 
or  removing  leased  property  on 
customers'  premises. 

8.  Testing,  adjusting,  and  repairing 
customers'  fixtures  and  appliances  in 
the  shop  or  on  premises. 

9.  Cost  of  rhanging  customers' 

equipment  due  to  changes  in  service 
characteristics. 

10.  Investigation  of  current  diversion 
including  setting  and  removal  of  check 
metOTs  and  securing  special  readings 
thereon;  special  calls  by  employees  in 
coimection  with  discovery  and 
settlement  of  current  diversion;  changes 
in  customer  wiring;  and  any  other  labor 
cost  identifiable  as  caused  by  current 
diversion. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 


when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Lamp  and  fuse  renewals. 

2.  Materials  used  in  servicing 
customers'  fixtures,  appliances,  and 
equipment 

3.  Power,  light,  heat  telephone,  and 
other  expenses  of  the  appliance  repair 
department 

4.  Tool  expense. 

5.  Transportation  expense,  including 
pickup  and  delivery  charges. 

6.  Meals,  traveling,  and  incidental 
expenses. 

7.  Rewards  paid  for  discovery  of 
current  diversion. 

Note  A:  Amounts  billed  customers  for  any 
work,  the  coat  of  which  is  charged  to  this 
account,  shall  be  credited  to  this  account 
Any  excess  over  costs  resulting  therefrom, 
shall  be  tzansCBirad  to  Account  451, 
Miscellaneous  Service  Revenues. 

Note  B:  Do  not  include  in  this  account 
expenses  incurred  in  connection  with 
merchandising,  jobbing,  and  contract  «<rafk. 

588    Miscellaneous  Distribution 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  materials 
used,  and  expenses  incurred  in 
distribution  system  operation  not 
provided  for  elsewhere. 

Items 

Labor: 

1.  General  records  of  physical 
characteristics  of  lines  and  substations, 
such  as  capacities. 

2.  Ground  resistance  records. 

3.  Joint  pole  maps  and  records. 

4.  Distribution  system  voltage  and 
load  records. 

5.  Preparing  maps  and  prints. 

6.  Service  interruption  and  trouble 
records. 

7.  General  clerical  and  stenographic 
work  except  that  chargeable  to  Account 
586,  Meter  Expenses. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.LCj\. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
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benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injiiries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leeve  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insuttmce: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1.  Accumulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

6.  Premiums  pajrable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  lisi>ility,  etc.,  and  amoimts 
credited  to  Accoimt  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Loues  not  covered  by  insurance  or 
reserve  accruals  on  accoimt  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigetors. 

9.  Pa]rmait  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injiuies.  (See  Account  924. 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

£xpenses: 


1.  Operating  records  covering  poles, 
transformers,  manholes,  cables,  and 
other  distribution  facilities.  Exclude 
meter  records  chargeable  to  Account 
586,  Meter  Expenses,  and  station 
records  chargeable  to  Accoimt  582. 
Station  Expenses,  and  stores  records 
chargeable  to  Account  163.  Stores 
Expense  Undistributed. 

2.  Janitor  work  at  distribution  office 
buildings  including  snow  removal  and 
grass  cutting. 

3.  Communication  service. 

4.  Building  service  expenses. 

5.  Miscellaneous  office  supplies  and 
expenses,  printing  and  stationery,  maps 
and  records,  and  first-aid  supplies. 

6.  Research,  development,  and 
demonstration  expenses. 

590  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  inclined  in  the  general 
supervision  and  direction  of 
maintenance  of  the  distribution  system. 
Direct  field  supervision  of  specific  Jobs 
shall  be  charged  to  the  appropriate 
maintenance  account  (See  §  1767.17(a).) 

591  Maintenance.of  Structures 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  ben^ts, 
social  security  and  other  pajrroU  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  structures,  the  book 
cost  of  which  is  includible  in  Account 
361.  Structures  and  Improvements.  (See 
51767.17(b).) 

592  Maintenance  of  Station 
Equipment 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expoiaes  incurred 
in  maintenance  of  plant,  the  book  cost 
of  which  is  includible  in  Account  362. 
Station  Equipment,  and  Account  363. 
Storage  Battery  Equipment.  (See 
§  1767.17(b).) 

593  Maintenance  of  Overhead  Lines 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  overhead 
distribution  line  facilities,  the  book  cost 
of  which  is  indudibfe  in  Account  364. 
Poles.  Towers  and  Fixtures;  Account 
365.  Overhead  Conductors  and  Devices; 
and  Account  369.  Services.  (See 
$  1767.17(b).) 


Items 

1.  Work  of  the  following  character  on 
poles,  towers,  and  fixtiues: 

a.  Installing  additional  clamps  or 
removing  clamps  or  strain  insulators  on 
guys  in  place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  pole  or  section  of  line. 

c.  Painting  poles,  towers,  crossarms, 
or  pole  extensions. 

d.  Readjusting  and  changing  position 
of  guys  or  braces. 

e.  Realigning  and  straightening  poles, 
crossarms.  braces,  pins,  racks,  brackets, 
and  other  pole  fixtures. 

f.  Reconditioning  reclaimed  pole 
fixtures. 

g.  Relocating  crossarms,  racks, 
brackets,  and  other  fixtures  on  poles. 

h.  Repairing  pole  supported  platform. 

i.  Repairs  by  others  to  jointiy  owned- 
poles. 

j.  Shaving,  cutting  rot.  or  treating 
poles  or  crossarms  in  use  or  salvaged  for 
reuse. 

k.  Stubbing  poles  alreedy  in  service. 

1.  Supporting  conductors, 
transformers,  and  other  fixtures  and 
transferring  them  to  new  poles  during 
pole  replacements. 

m.  Maintaining  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  on 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts,  line  switches,  line  breakers, 
and  capacitor  installations. 

b.  Cleaning  insulators  and  bushings. 

c.  Refusing  line  cutouts. 

d.  Repairing  line  oil  circuit  breakers 
and  associated  relays  and  control 
wiring. 

e.  Repairing  grounds. 

1  Resagging,  retying,  or  rearranging 
position  or  spacing  of  conductors. 

g.  Standing  by  phones,  going  to  calls, 
cutting  feulty  lines  clear,  or  similar 
activities  at  times  of  emergency. 

h.  Sampling,  testing,  changing, 
purifying,  and  repleniriiing  insulating 
oil. 

i.  Transferring  loads,  switching,  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

j.  Repairing  line  testing  equipment 

k.  Trimming  trees  and  clearing  brush. 

1.  Chemical  treatment  of  right-of-way 
area  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  on 
overhead  services: 

a.  Moving  position  of  service  either  on 
pole  or  on  customers'  premises. 

b.  Pulling  slack  in  service  wire. 

c.  Retying  service  wire. 

d.  Rebstening  or  tightening  service 
bracket 

Taxes: 
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1.  Federal  and  state  vmemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injtuies. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injiuies  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

594    Maintenance  of  Underground 
Lines 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  underground 
distribution  line  facilities,  the  book  cost 
of  which  is  includable  in  Account  366. 
Underground  Conduit;  Account  367, 
Underground  Conductors  and  Devices; 
and  Account  369.  Services.  (See 
§  1767.17(b).) 

Items 

1.  Work  of  the  following  character  on 
imderground  conduit: 

a.  Cleaning  ducts,  manholes,  and 
sewer  connections. 

b.  Moving  or  changing  position  of 
conduit  or  pipe. 

c.  Minor  alterations  of  handholes. 
manholes,  or  vaults. 

d.  Refastening,  repairing,  or  moving 
racks,  fadders.  or  hangers  in  manholes 
or  vaults. 

e.  Plugging  and  shelving  ducts. 

f.  Repairs  to  sewers,  drains,  walls,  and 
floors,  rings,  and  covers. 

2.  Work  of  the  following  character  on 
imderground  conductors  and  devices: 

a.  Repairing  circuit  breakers, 
switches,  cutouts,  network  protectors, 
and  associated  relays  and  control 
wiring. 

b.  Repairing  grounds. 

c.  Retraining  and  reconnecting  cables 
in  manholes  including  transfer  of  cables 
from  one  duct  to  another. 

d.  Repairing  conductors  and  splices. 


e.  Repairing  or  moving  junction  boxes 
and  potheads. 

f.  Refireproofing  cables  and  repairing 
supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cables. 

h.  Repairing  cable  bonding  systems. 

i.  Sampling,  testing,  changing, 
purifying,  and  replenishing  insufating 
oil. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

k.  Repairing  line  testing  equipment 

1.  Repairing  oil  or  gas  equipment  in 
high  voltage  cable  systems  and 
replacement  of  oil  or  gas. 

3.  Work  of  the  following  character  on 
underground  services: 

a.  Cleaning  ducts. 

b.  Repairing  any  underground  service 
plant 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

595  Maintenance  of  Line  Transformers 

This  account  shall  include  the  cost  of 
fabor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  distribution  line 
transformers,  the  book  cost  of  which  is 
includable  in  Account  368.  Line 
Transformers.  (See  §  1767.17(b).) 

596  Maintenance  of  Street  Lighting 
and  Signal  Systems 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant,  the  book  cost 


of  which  is  includable  in  Account  373. 
Street  Lighting  and  Signal  Systems.  (See 
S  1767.17(b).) 

597  Maintenance  of  Meters 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  meters  and  meter 
testing  equipment,  the  book  cost  of 
which  is  includable  in  Account  370, 
Meters,  and  Account  395,  Laboratory 
Equipment,  respectively.  (See 
§  1767.17(b).) 

598  Maintenance  of  Miscellaneous 
Distribution  Plant 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  maintenance  of  plant  the  book  cost 
of  which  is  includable  in  Accounts  371, 
Installations  on  Customers'  Premises, 
and  Account  372,  Leased  Property  on 
Customers'  Premises,  and  any  other 
plant  the  maintenance  of  which  is 
assignable  to  the  distribution  function 
and  is  not  provided  for  elsewhere.  (See 
§  1767.17(b).) 

Items 

1.  Worin  of  similar  nature  to  that  listed 
in  other  distribution  maintenance 
accounts. 

2.  Maintenance  of  office  furniture  and 
equipment  used  by  distribution  system 
department 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.CA. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  fabor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  fimds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacifated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 
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6.  Section  1767.28  is  proposed  to  be 
amended  by  revising  Accounts  901,  902, 
903,  and  905  to  read  as  follows: 


f  1707.28    Customer  accounts 

•        •        •        •        • 


901  Supervision 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
direction  and  supervision  of  customer 
accounting  and  coUectiJag  activities. 
Direct  supervision  of  a  specific  activity 
shall  be  charged  to  Account  902,  Meter 
Reading  Expenses,  or  Account  903, 
Customer  Records  and  Collection 
Expenses,  as  appropriate.  (See 
§  1767.17(a).) 

902  Meter  Reading  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  inciured 
in  reading  customer  meters,  and 
determining  consumption  when 
performed  by  employees  engaged  in 
reading  meters. 

Items 

Labor: 

1.  Addressing  forms  for  obtaining 
meter  readings  by  mail. 

2.  Changing  and  collecting  meter 
charts  used  for  billing  purposes. 

3.  Inspecting  time  clocks  and 
checking  seals  when  performed  by 
meter  readers  and  the  work  represents  a 
minor  activity  incidental  to  regular 
meter  reading  routine. 

4.  Reading  meters,  including  demand 
meters,  and  obtaining  load  information 
for  billing  piuposes.  Exclude  and  charge 
to  Account  586,  Meter  Expenses,  or  to 
Account  903.  Customer  Records  and 
Collection  Expenses,  as  applicable,  the 
cost  of  obtaining  meter  readings,  first 
and  final,  if  incidental  to  the  operation 
of  removing  or  resetting,  sealing  or 
locking,  and  disconnecting  or 
reconnecting  meters. 

5.  Computing  consumption  from 
meter  reader's  bgok  or  from  reports  by 
mail  when  done  by  employees  engaged 
in  reading  meters. 

6.  Collecting  from  prepayment  meters 
when  incidental  to  meter  reading. 

7.  Maintaining  record  of  customers' 
keys. 

8.  Computing  estimated  or  average 
consumption  when  performed  by 
employees  engaged  in  reading  meters. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 


benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Badges,  lamps,  and  uniforms. 

2.  Demand  charts,  meter  books  and 
binders  and  forms  for  recording 
readings,  but  not  the  cost  of  preparation. 

3.  Postage  and  supplies  used  ui 
obtaining  meter  readings  by  mail. 

4.  Transportation,  meals,  and 
incidental  expenses. 

903    Customer  Records  and  Collection 
Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  work  on  customer  applications, 
contracts,  orders,  credit  investigations, 
billing  and  accoimting.  collections  and 
complaints. 

Items 

Labor: 

1.  Receiving,  preparing,  recording, 
and  handling  routine  orders  for  service, 
discoimections.  transfers  or  meter  tests 
initiated  by  the  customer,  excluding  the 
cost  of  carrying  out  such  orders,  which 
is  chargeable  to  the  account  appropriate 
for  the  work  called  for  by  such  orders. 

2.  Investigations  of  customers'  credit 
and  keeping  of  records  pertaining 
thereto,  including  records  of 
uncollectible  accounts  written  off. 

3.  Receiving,  refunding,  or  appljring 
customer  deposits  and  maintaining 
customer  deposit,  line  extension,  and 
other  miscellaneous  records. 

4.  Checking  consumption  shown  by 
meter  readers'  reports  where  incidental 
to  preparation  of  billing  date. 

5.  Preparing  address  plates  and 
addressing  bills  and  delinquent  notices. 

6.  Preparing  billing  data. 

7.  Operating  billing  and  bookkeeping 
machines. 


8.  Verifying  billing  records  with 
contracts  or  rate  schedules. 

9.  Preparing  bills  for  delivery  and 
mailing  or  delivering  bills. 

10.  Collecting  revenues,  including 
collection  from  prepayment  meters, 
imless  incidental  to  meter-reading 
operations. 

11.  Balancing  collections,  preparing 
collections  for  deposit,  and  preparing 
cash  reports. 

12.  Posting  collections  and  other 
credits  or  charges  to  customer  accoimts 
and  extending  unpaid  balances. 

13.  Balancing  customer  accounts  and 
controls. 

14.  Preparing,  mailing,  or  delivering 
delinquent  notices  and  preparing 
reports  of  delinquent  accounts. 

15.  Final  meter  reading  of  delinquent 
accoimts  when  done  by  collectors 
incidental  to  regular  activities. 

16.  Disconnecting  and  recoimecting 
service  because  of  nonpayment  bills. 

17.  Receiving,  recording,  and 
handling  of  inquiries,  complaints,  and 
requests  for  investigations  from 
customers,  including  preparation  of 
necessary  orders,  but  excluding  the  cost 
of  carrying  out  such  orders,  which  is 
chargeable  to  the  account  appropriate 
for  the  work  called  for  by  such  orders. 

18.  Statistical  and  tabulating  work  on 
customer  accounts  and  revenues,  but 
not  including  special  analyses  for  sales 
department,  rate  department,  or  other 
general  purposes,  unless  incidental  to 
regular  customer  accounting  routines. 

19.  Preparing  and  periodically 
rewriting  meter  reading  sheets. 

20.  Determining  consumption  and 
computing  estimated  or  average 
consumption  when  performed  by 
employees  other  than  those  engaged  in 
reading  meters. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
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occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Address  plates  and  supplies. 

2.  Cash  overages  and  shortages. 

3.  Commissions  or  fees  to  others  for 
collecting. 

4.  Payments  to  credit  organizations  for 
investigations  and  reports. 

5.  Postage. 

6.  Transportation  expenses,  including 
transportation  of  customer  bills  and 
meter  books  under  centralized  billing 
procediues. 

7.  Transportation,  meals,  and 
incidental  expenses. 

8.  Bank  charges,  exchange,  and  other 
fees  for  cashing  and  depositing 
customers'  checks. 

9.  Forms  for  recording  orders  for 
services,  or  removals. 

10.  Rent  of  mechanical  equipment. 

Note:  The  cost  of  work  on  meter  history 
and  meter  location  records  is  chaigeable  to 
Account  586,  Meter  Expenses. 

905    Miscellaneous  Customer  Accounts 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  pajrroll  taxes, 
insurance,  property  taxes,  materials 
used  r  and  expenses  incurred  not 
provided  for  in  other  accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 
"3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  piuposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospit^.  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  residt  of 


occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1.  Acciunulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

6.  Premiiuns  payable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liability,  etc.,  and  amoiuits 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  accoimt  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  Communication  service. 

2.  Miscellaneous  office  supplies  and 
expenses  and  stationery  and  printing 
other  than  those  specifically  provided 
for  in  Account  902  and  Account  903. 
7.  Section  1767.29  is  proposed  to  be 
amended  by  revising  Accounts  907. 908, 
909,  and  910  to  read  as  follows: 

f  1767.29    Customer  servioa  and 
Informational  expenses. 


907    Supervision 

-    This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
direction  and  supervision  of  customer 


service  activities,  the  object  of  which  is 
to  encourage  safe,  efficient,  and 
economical  use  of  the  utility's  service. 
Direct  supervision  of  a  specific  activity 
within  customer  service  and 
informational  expense  classification 
shall  be  charged  to  the  account  wherein 
the  costs  of  such  activity  are  included. 
(See  §  1767.17(a).) 

908    Customer  Assistance  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  providing  instructions  or  assistance 
to  customers,  the  object  of  which  is  to 
encourage  safe,  efficient,  and 
economical  use  of  the  utility's  service. 

Items 

Labor 

1.  Direct  supervision  of  department 

2.  Processing  customer  inquiries 
relating  to  the  proper  use  of  electric  ~ 
equipment,  the  replacement  of  such 
equipment,  and  information  related  to 
such  equipment. 

3.  Advice  directed  to  customers  as  to 
how  they  may  achieve  the  most  efficient 
and  safest  use  of  electric  equipment. 

4.  Demonstrations,  exhibits,  lectures, 
and  other  programs  designed  to  instruct 
customers  in  the  safe,  economical,  or 
efficient  use  of  electric  service,  and/or 
oriented  toward  conservation  of  energy. 

5.  Engineering  and  technical  advice  to 
customers,  the  object  of  which  is  to 
promote  safe,  efficient,  and  economical 
use  of  the  utility's  service. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  td 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards.         0, 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 
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Materials  and  Expenses: 

1.  Supplies  and  expenses  pertaining 
to  demonstrations,  exhibits,  lectures, 
and  other  programs. 

2.  Loss  in  value  on  equipment  and 
appliances  used  for  customer  assistance 
programs. 

3.  Office  supplies  and  expenses. 

4.  Transportation,  meals,  and 
incidental  expenses. 

Note:  Do  not  include  in  this  account 
expenses  that  are  provided  for  elsewhere, 
such  as  Accounts  416,  Costs  and  Expenses  of 
Merchandising,  Jot>bing,  and  Contract  Work; 
587,  Customer  Installations  Expenses:  and 
912,  Demonstrating  and  Selling  Exptenses. 

909    Informational  and  Instructional 
Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  activities  which  primarily  convey 
information  as  to  what  the  utility  urges 
or  suggests  customers  should  do  in 
utilizing  electric  service  to  protect 
health  and  safety,  to  encourage 
environmental  protection,  to  utilize 
their  electric  equipment  safely  and 
economically,  or  to  conserve  electric 
energy. 

Items 

Labor: 

1.  Direct  supervision  of  information 
activities. 

2.  Preparing  informational  materials 
for  newspapers,  periodicals,  and 
billboards  and  preparing  and 
conducting  informational  motion 
pictures,  radio  and  television  proo^ams. 

3.  Preparing  informational  lx)ouets 
and  bulletins  used  in  direct  mailings. 

4.  Preparing  informational  window 
and  other  displays. 

5.  Employing  agencies,  selecting 
media,  and  conducting  negotiations  in 
connection  with  the  placement  and 
subject  matter  of  information  programs. 

Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 


5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Use  of  newspapers,  periodicals, 
billboards,  and  radio  for  informational 
purposes. 

2.  Postage  on  direct  mailings  to 
customera  exclusive  of  postage  related 
to  billings. 

3.  Printing  of  informational  booklets, 
dodgers,  and  bulletins. 

4.  Supplies  and  expenses  in  preparing 
informational  materials  by  the  utility. 

5.  Office  supplies  and  expenses. 

Note  A:  Exclude  from  this  account  and 
charge  to  Account  930.2,  Miscellaneous 
General  Expenses,  the  cost  of  publication  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  financial  statements,  and 
other  notices  of  a  general  corporate  character. 
Also  exclude  all  expenses  of  a  promotional, 
institutional,  goodwill,  or  political  nature, 
which  are  includible  in  such  accounts  as  913, 
Advertising  Expenses;  930.1.  General 
Advertising  Expenses;  and  426.4, 
Expenditures  for  Certain  Civic,  Political  and 
Related  Activities. 

Note  B:  Entries  relating  to  informational 
advertising  included  in  this  account  shall 
contain  or  refer  to  supporting  documents 
which  identify  the  sjiecific  advertising 
message.  If  references  are  used,  copies  of  the 
advertising  message  shall  be  readily 
available. 

910    Miscellaneous  Customer  Service 
and  Informational  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  materials 
used,  and  expenses  incurred  in 
coimection  with  customer  service  and 
informational  activities  which  are  not 
includible  in  other  customer 
information  expense  accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  customer 
service  and  informational  programs. 

2.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 


2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liabili^,  property  damages,  casualty, 
employee  liability,  etc.,  and  amounts 
credited  to  Account  228.2,  Accimiulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  othera  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  othera. 

11.  Compensation  payments  imder 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  Communication  service. 

2.  Printing,  postage,  and  office 
supplies  expenses. 

8.  Section  1767.30  is  proposed  to  be 
amended  by  revising  Accounts  911,  912, 
913,  and  916  to  read  as  follows: 
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f  1707.30 


911  Supervision 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
and  expenses  incurred  in  the  general 
direction  and  supervision  of  sales 
activities,  except  merchandising.  Direct 
supervision  of  a  specific  activity,  such 
as  demonstrating,  selling,  or  advertising 
shall  be  charged  to  the  accoimt  wherein 
the  costs  of  such  activity  are  included. 
(See  §  1767.17(a).) 

912  Demonstrating  and  Selling 
Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  inciirred 
in  promotional,  demonstrating,  and 
selling  activities,  except  by 
merchandising,  the  object  of  which  is  to 
promote  or  retain  the  use  of  utility 
services  by  present  and  prospective 
customera. 

Items 

Labor: 

1.  Demonstrating  uses  of  utility 
services. 

2.  Conducting  cooking  schools, 
preparing  recipes,  and  related  home 
service  activities. 

3.  Exhibitions,  displays,  lectures,  and 
other  programs  designed  to  promote  use 
of  utility  services. 

4.  Experimental  and  development 
work  in  connection  with  new  and 
improved  appliances  and  equipment, 
prior  to  general  public  acceptance. 

5.  Solicitation  of  new  customera  or  of 
additional  business  from  old  customera, 
including  commissions  paid  employees. 

6.  Engineering  and  technical  advice  to 
present  or  prospective  customera  in 
connection  with  promoting  or  retaining 
the  use  of  utility  services. 

7.  Special  customer  canvasses  when 
their  primary  purpose  is  the  retention  of 
business  or  ihe  promotion  of  new 
business. 

Taxes: 

1.  Federal  and  state  imemployment. 

2.  F.I.C.A. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  houra, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 


when  not  the  result  of  occupational 
injiuies. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Supplies  and  expenses  pertaining 
to  demonstration,  experimental,  and 
development  activities. 

2.  Booth  and  temporary  space  rental. 

3.  Loss  in  value  on  equipment  and 
appliances  used  for  demonstration 
purposes. 

4.  Transportation,  meals,  and 
incidental  expenses. 

913    Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciirity  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
ill  advertising  designed  to  promote  or 
retain  the  use  of  utility  service,  except 
advertising  the  sale  of  merchandise  by 
the  utility. 

Items 

Labor: 

1.  Direct  supervision  of  department 

2.  Preparing  advertising  material  for 
newspapera,  periodicals,  and  billboards, 
and  preparing  and  conducting  motion 
pictures,  radio,  and  television  programs. 

3.  Preparing  booklets  and  bulletins 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  other 
displays. 

5.  Clerical  and  stenographic  work. 

6.  Investigating  advertising  agencies 
and  media  and  conducting  negotiations 
in  connection  with  the  placement  and 
subject  matter  of  sales  advertising. 

Taxes: 

1.  Federal  and  state  unemployment 

2.  F.LCA. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  houn, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injiiries. 


4.  Payments  for  accident  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connectfon  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Advertising  in  newspapen, 
periodicals,  billboards,  and  radio  for 
sales  promotion  purposes,  but  not 
including  institutional  or  goodwill 
advertising  includible  in  Account  930.1, 
General  Advertising  Expenses. 

2.  Materials  and  services  given  as 
prizes  or  otherwise  in  connection  writh 
civic  lighting  contests,  canning,  or 
cooking  contests,  and  bazaan  in  order  to 
publicize  and  promote  the  use  of  utility 
services. 

3.  Fees  and  expenses  of  advertising 
agencies  and  commercial  artists. 

4.  Novelties  for  general  distribution. 

5.  Postage  on  direct  mail  advertising. 

6.  Premiums  distributed  generally, 
such  as  recipe  books  when  not  oSiared 
as  inducement  to  purchase  appliances. 

7.  Printing  booUets,  dodgen,  and 
bulletins. 

8.  Supplies  and  expenses  in  preparing 
advertising  material. 

9.  Office  supplies  and  expenses. 

Note  A:  The  cost  of  advertisements  which 
set  forth  the  value  or  advantages  of  utility 
service  without  referance  to  specific 
appliances,  or,  if  reference  is  made  to 
appliances,  invites  the  reader  to  purchase 
appliances  from  his  dealer  m  refer  to 
appliances  not  carried  for  sale  by  the  utility, 
shall  be  considered  sales  promotion 
advertising  and  charged  to  this  account 
However,  advertisements  which  are  limited 
to  specific  makes  of  appliances  sold  by  the 
utility  and  price  and  terms,  tlieieof,  without 
refsiring  to  the  value  or  advantages  of  utility 
service,  shall  be  considered  as  nwrchandise 
advertising  and  the  cost  shall  be  charged  to 
Costs  and  Expenses  of  Merchandising, 
Jobbing  and  Contract  Work.  Account  416. 

Note  B:  Advertisements  which 
substantially  mention  or  refer  to  the  value  or 
advantages  of  utility  service,  together  with 
specific  refsrence  to  makes  of  appliance  sold 
\xy  the  utility  and  the  price,  and  terms, 
thereof,  and  designed  for  the  joint  purpose  of 
increasing  the  use  of  utility  service  and  the 
sales  of  appliances,  shall  be  considered  as  a 
combination  advertisement  and  the  costs 
shall  be  distributed  between  this  account  and 
Account  416  on  the  basis  of  space,  time,  or 
other  proportional  fectors. 

Note  C:  Exclude  from  this  account  and 
charge  to  Account  930.2,  Miscellaneous 
General  Expenses  the  cost  of  publication  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  financial  statements,  and 
other  notices  of  a  general  corporate  character. 
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Also  exclude  all  institutional  or  goodwill 
advertising.  (See  Account  930.1,  General 
Advertising  Expenses.) 

916    Miscellaneous  Sales  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
insurance,  property  taxes,  materials 
used,  and  expenses  incurred  in 
connection  with  sales  activities,  except 
merchandising,  which  are  not 
includible  in  other  sales  expense 
accotints. 

Items 

Labor. 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  functions. 

2.  Special  analysis  of  customer 
accoimts  and  other  statistical  work  for 
sales  purposes  not  a  part  of  the  regular 
customer  accoimting  and  billing 
routine. 

3.  Miscellaneous  labor. 
Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Croup  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injiuies. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incaptacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion.  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amoimts  credited  to  Account 
228.1,  Accimiulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  proctiring 
insurance. 

4.  InsiuBnce  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 


6.  Premiums  payable  to  instuance 
companies  for  protection  against  claims 
frova  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liabili^,  etc.,  and  amounts 
credited  to  Account  228.2,  Accxmiulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losises  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 

12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Materials  and  Expenses: 

1.  Communication  service. 

2.  Printing,  postage,  office  supplies, 
and  expenses  applicable  to  sales 
activities,  except  those  chargeable  to 
Accoimt  913,  Advertising  Expenses. 
9.  Section  1767.31  is  proposed  to  be 
amended  by  revising  Accoimts  920.  924, 
925,  926,  930.1,  930.2,  and  935  to  read 
as  follows: 


11787.31 
expenses. 


Administrative  and  general 


920    Administrative  and  General 
Salaries 

A.  This  account  shall  include  the 
compensation  (salaries,  bonuses, 
employee  pensions  and  benefits,  social 
security  and  other  payroll  taxes,  and 
other  consideration  for  services,  but  not 
including  directors^  fees)  of  officers, 
executives,  and  other  employees  of  the 
utility  properly  chargeable  to  utility 
operations  and  not  chargeable  directly 
to  a  particular  operating  function. 

B.  This  accoimt  may  be  subdivided  in 
accordance  with  a  classification 
appropriate  to  the  departmental  or  other 
functional  organization  of  the  utility. 

•        •        •        •        • 

924    Property  Insurance 

A.  This  account  shall  include  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  utility  against  losses  and 
damages  to  owned  or  leased  property 
used  in  its  utility  operations.  It  shall 


also  include  the  cost  of  labor,  employee 
pensions  and  benefits,  social  security 
and  other  payroll  taxes  and  the  related 
supplies  and  expenses  incurred  in 
property  insurance  activities. 

B.  Recoveries  from  insurance 
companies  or  others  for  property 
damages  shall  be  credited  to  the  accoimt 
charged  with  the  cost  of  the  damage.  If 
the  damaged  property  has  been  retired, 
the  credit  shall  be  to  the  appropriate 
account  for  accumulated  provision  for 
depreciation. 

C.  Records  shall  be  kept  so  as  to  show 
the  amount  of  coverage  for  each  class  of 
insurance  carried,  the  property  covered, 
and  the  applicable  premiums.  Any 
dividends  distributed  by  mutual 
insurance  companies  shall  be  credited 
to  the  accounts  to  which  the  insurance 
premiums  were  charged. 

Items 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

Note  A:  The  cost  of  insurance  or  reserve 
accruals  capitalized,  shall  be  charged  to 
construction  and  retirement  either  directly  or 
by  transfers  to  construction  and  retirement 
work  orders  from  this  account 

Note  B:  The  cost  of  insurance  or  reserve 
accruals  for  the  following  classes  of  property 
shall  be  charged  as  indicated: 

1.  Materials,  supplies,  and  stores 
equipment  to  Account  163,  Stores 
Expense  Undistributed,  or  appropriate 
materials  account. 

2.  Transportation  and  other  general 
equipment  to  appropriate  clearing 
accounts  that  may  be  maintained. 

3.  Electric  plant  leased  to  others  to 
Account  413,  Expenses  of  Electric  Plant 
Leased  to  Others. 

4.  Nonutility  property  to  the 
appropriate  nonutility  income  account. 

5.  Merchandise  and  jobbing  property 
to  Account  416,  Costs  and  Expenses  of 
Merchandising,  Jobbing  and  Contract 
Work. 

Note  C:  The  cost  of  labor,  employee 
pensions  and  benefits,  social  security  and 
other  payroll  taxes,  and  the  related  supplies 
and  expenses  of  administrative  and  general 
employees  who  are  only  incidentally  engaged 
in  property  insurance  work  may  be  included 
in  Account  920  and  Account  921,  as 
appropriate. 

Note  D:  The  cost  of  insurance  or  reserve 
accruals  applicable  to  the  various  utility 


functions  shall  be  charged  to  the  appropriate 
miscellaneous  operations  or  administrative 
expense  accounts  either  directly  or  by 
transtBTs  from  this  account 

925    Injuries  and  Damages 

A.  This  account  shall  include  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  utility  against  injuries  and 
damages  claims  of  employees  or  others, 
losses  of  such  character  not  covered  by 
insurance,  and  expenses  incurred  in 
settlement  of  injuries  and  damages 
claims.  It  shall  also  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
related  supplies,  and  expenses  incurred 
in  injuries  and  damages  activities. 

B.  Reimbursements  from  insurance 
companies  or  others  for  expenses 
charged  hereto  on  account  of  injuries, 
damages,  and  insurance  dividends  or 
refunds  shall  be  credited  to  this 
account. 

Items 

1.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
employees  or  others,  such  as  public 
liability,  property  damages,  casualty. 
employee  liabili^,  etc.,  and  amounts 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

2.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  abcount  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

3.  Fees  and  expenses  of  claim, 
investigators. 

4.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

5.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

6.  Compensation  payments  under 
workmen's  compensation  laws. 

7.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  NOTE  A.) 

8.  Cost  of  safety,  accident  prevention, 
and  similar  educational  activities. 

Note  A:  Payments  to  or  in  behalf  of 
employees  for  accident  or  death  benefits, 
hospital  expenses,  medical  expenses,  or  Cdf 
salaries  while  incapacitated  for  service  or  on 
leave  of  absence  beyond  periods  normally 
alloMwd,  when  not  the  result  of  occupational 
injuries,  shall  be  charged  to  Account  926, 
Employee  Pensions  and  Benefits.  (See  also 
Note  B  of  Account  926.) 

Note  B:  The  cost  of  injuries  and  damages 
or  reserve  accruals  capitalized  shall  be 
chaigad  to  construction  and  retirement 
activities  either  directiy  or  by  transfers  from 
this  accoimt  to  the  applicable  construction 
and  retirement  work  orders. 

Note  C:  The  cost  of  insurance  or  reserve 
■c^nials  applicable  to  the  various  utility 


functions  shall  be  charged  to  the  appropriate 
miscellaneous  operations  or  administrative 
expense  accounts  either  directiy  or  by 
transfers  from  this  account 

Note  D:  Exclude  herefrom  the  time  and 
expenses  of  employees  (except  those  engaged 
in  injuries  and  damages  activities)  spent  in 
attendance  at  safety  and  accident  prevention 
educational  meetings,  if  occurring  during  the 
regular  work  period. 

Note  E:  The  cost  of  labor,  employee 
pensions  and  benefits,  social  security  and 
other  payroll  taxes,  and  the  related  supplies 
and  expenses  of  administrative  and  geiwral 
employees  who  are  only  incidentally  engaged 
in  injuries  and  damages  activities,  may  be 
included  in  Accoimt  920  and  Account  921, 
as  appropriate. 

926    Employee  Pensions  and  Benefits 

A.  This  accoimt  shall  include 
pensions  paid  to  or  on  behalf  of  retired 
employees  or  accruals  to  provide  fr>r 
pensions  or  payments  for  the  purchase 
of  annuities  for  this  purpose,  when  the 
utility  has  definitely,  by  contract, 
committed  itself  to  a  pension  plan 
under  which  the  pension  funds  are 
irrevocably  devoted  to  pension  purposes 
and  payments  for  employee  accident, 
sickness,  hospital,  and  death  benefits,  or 
insurance  therefor.  Include,  also, 
expenses  incurred  in  medical, 
educational,  or  recreational  activities  for 
the  benefit  of  employees  and 
administrative  expenses  in  connection 
with  employee  pensions  and  benefits. 

B.  The  utility  shall  maintain  a 
complete  record  of  accruals  or  payments 
for  pensions  and  be  prepared  to  furnish 
full  information  to  RUS  of  the  plan 
under  which  it  has  created  or  proposes 
to  create  a  pension  fund  and  a  copy  of 
the  declaration  of  trust  or  resolution 
under  which  the  pension  plan  is 
established. 

C.  There  shall  be  credited  to  this 
account,  the  portion  of  pensions  and 
benefits  expenses  which  is  applicable  to 
nonutility  operations,  the  specific 
fimctional  operations,  maintenance,  and 
administrative  expense  accounts,  and  to 
construction  and  retirement  activities 
unless  such  amounts  are  distributed 
directly  to  the  accounts  involved  and 
are  not  included  herein  in  the  first 
instance. 

D.  Records  in  support  of  this  accoimt 
shall  be  so  kept  that  the  total  pensions 
expense,  the  total  benefits  expense,  the 
administrative  expenses  included 
herein,  and  the  amounts  of  pensions 
and  benefits  expenses  transferred  to  the 
operations,  maintenance, 
administrative,  construction  or 
retirement  accounts  will  be  readily 
available. 

Items 

1.  Payment  of  pensions  to  retirees  on 
a  nonaccrual  basis. 


2.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

3.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

4.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupstional 
injuries. 

5.  Payments  for  accident,  sickness, 
hospit^,  and  death  benefits  or 
insurance. 

6.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

7.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Note  A:  The  cost  of  labor,  employee 
pensions  and  benefits,  social  security  and 
other  payroll  taxes,  and  the  related  supplies 
and  expenses  of  administrative  and  geiieral 
employees  who  are  only  incidentally  engaged 
in  employee  pension  and  benefit  activities 
may  be  included  in  Account  920  and 
Account  921.  as  appropriate. 

Note  B:  Salaries  paid  to  emplo]rees  during 
periods  of  nonoccupational  sickness  may  be 
charged  to  the  appropriate  labor  arcount 
rathnr  than  to  employee  benefits. 
•         •         •         •         • 

930. 1     General  Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  security  and  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  advertising  and  related  activities,  the 
cost  of  which  by  their  content  and 
purpose  are  not  provided  for  elsewhere. 

Items 

Labor 

1.  Supervision. 

2.  Preparing  advertising  material  for 
nevrapapers.  periodicals,  and  billboards 
and  preparing  or  conducting  motion 
pictures,  radio,  and  television  programs. 

3.  Preparing  booklets  and  bulletins 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  other 
displays. 

5.  Clerical  and  stenographic  work. 

6.  Investigating  and  empIo3ring 
advertising  agencies,  selecting  media, 
and  conducting  negotiations  in 
connection  with  the  placement  and 
subject  matter  of  advertising. 

Taxes: 

1.  Federal  and  state  unemplojrment 

2.  F.I.CA. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon-direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 
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1.  Accruals  for  or  pajrments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insiuance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injviries. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insiuance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Materials  and  Expenses: 

1.  Advertising  in  newspapers, 
periodicals,  billboards,  and  radios. 

2.  Advertising  matter  such  as  posters, 
bulletins,  booklets,  and  related  items. 

3.  Fees  and  expenses  of  advertising 
agencies  and  commercial  artists. 

4.  Postage  and  direct  mail  advertising. 

5.  Printing  of  booklets,  dodgers,  and 
bulletins. 

6.  Supplies  and  expenses  in  preparing 
advertising  materials. 

7.  Office  supplies  and  expenses. 

Note  A:  Properly  includible  in  this  account 
is  the  cost  of  advertising  activities  on  a  local 
or  national  basis  of  a  goodwill  or  institutional 
nature,  which  is  primarily  designed  to 
improve  the  image  of  the  utility  or  the 
industry,  including  advertisements  which 
inform  the  public  concerning  matters 
affecting  the  company's  operations,  such  as, 
the  cost  of  providing  service,  the  company's 
efforts  to  improve  the  quality  of  service,  and 
the  company's  efforts  to  improve  and  protect 
the  environment  Entries  relating  to 
advertising  included  in  this  account  shall 
contain  or  refer  to  supporting  documents 
which  identify  the  specific  advertising 
message.  If  references  are  used,  copies  at  the 
advertising  message  shall  be  readily 
available. 

Note  B:  Exclude  from  this  accoont  and 
include  in  Account  426.4.  Expenditures  for 
Certain  Civic.  Political  and  Related 
Activities,  expenses  for  advertising  activities, 
which  are  designed  to  soUcit  public  support 
or  the  support  of  pubhc  officials  in  matters 
of  a  poUtical  nature. 

930.2    Miscellaneous  General  Expenses 

This  account  shall  include  the  cost  of 
labor,  employee  pensions  and  benefits, 
social  seciuity  and  other  payroll  taxes, 
insurance,  property  taxes,  and  expenses 
incurred  in  connection  with  the  gmeral 
management  of  the  utility  not  provided 
for  elsewhere. 

Itenu 

Labor: 


1.  Miscellaneous  labor  not  elsewhere 
provided  for. 
Taxes: 

1.  Federal  and  state  unemployment. 

2.  F.I.C.A. 

3.  Property. 

Employee  Pensions  and  Benefits:  The 
portion  of  employee  pensions  and 
benefits,  based  upon  direct  labor  hours, 
applicable  to  the  labor  items  detailed 
above,  including: 

1.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

2.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

3.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injiuies. 

4.  Payments  for  accident,  sickness, 
hospital,  and  death  benefits  or 
insurance. 

5.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

6.  Expenses  in  connection  with 
educational  and  recreational  activities 
for  the  benefit  of  employees. 

Insurance: 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  biu^ary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insiuance. 

2.  Amounts  credited  to  Account 
228.1.  Accumulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Special  costs  incurred  in  procuring 
insurance. 

4.  Insurance  inspection  service. 

5.  Insurance  coimsel,  brokerage  fees, 
and  expenses. 

6.  Premiums  payable  to  insurance 
companies  for  protection  against  claims 
from  injiuies  and  damages  by 
employees  or  others,  such  as  public 
liabili^.  property  damages,  casualty, 
employee  liability,  etc.,  and  amounts 
credited  to  Account  228.2,  Accumulated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

7.  Losses  not  covered  by  insurance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  others  and 
damages  to  the  property  of  others. 

8.  Fees  and  expenses  of  claim 
investigators. 

9.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

10.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
octnipational  injuries  or  resulting  from 
claims  of  others. 

11.  Compensation  payments  under 
workmen's  compensation  laws. 


12.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Account  924, 
Note  A.) 

13.  Cost  of  safety,  accident 
prevention,  and  similar  educational 
activities. 

Expenses: 

1.  Industry  association  dues  for 
company  memberships. 

2.  Contributions  for  conventions  and 
meetings  of  the  industry. 

3.  Research,  development,  and 
demonstration  expenses  not  charged  to 
other  operation  and  maintenance 
expense  accounts  on  a  functional  basis. 

4.  Conununication  service  not 
chargeable  to  other  accoimts. 

5.  Trustee,  registrar,  and  transfer  agent 
fees  and  expenses. 

6.  Stockholders  meeting  expenses. 

7.  Dividend  and  other  financial 
notices. 

8.  Printing  and  mailing  dividend 
checks. 

9.  Directors'  fees  and  expenses. 

10.  Publishing  and  distributing 
aimual  reports  to  stockholders. 

11.  Public  notices  of  financial, 
operating,  and  other  data  required  by 
regulatory  statutes,  not  including, 
however,  notices  required  in  connection 
with  security  issues  or  acquisitions  of 
property. 


935    Maintenance  of  General  Plant 

A.  This  account  shall  include  the  cost 
assignable  to  customer  accoimts,  sales, 
administrative,  and  general  functions  of 
labor,  employee  pensions  and  benefits, 
social  security  cmd  other  payroll  taxes, 
materials  used,  and  expenses  incurred 
in  the  maintenance  of  pro{>erty.  the 
book  cost  of  which  is  includable  in 
Account  390,  Structures  and 
Improvements;  Account  391,  Office 
Furniture  and  Equipment;  Account  397, 
Communication  Equipment;  and 
Account  398,  Miscellaneous  Equipment. 
(Sees  1767.17(b).) 

B.  Maintenance  expenses  on  office 
furniture  and  equipment  used  elsewhere 
than  in  general,  commercial,  and  sales 
offices  shall  be  charged  to  the  following 
accounts: 

1.  Steam  Power  Generation.  Account 
514. 

2.  Nuclear  Power  Generation,  Accoimt 
532. 

3.  Hydraulic  Power  Generation, 
Account  545. 

4.  Other  Power  Generation,  Accotmt 
554. 

5.  Transmission,  Account  573. 

6.  Distribution,  Account  598. 

7.  Merchandise  and  Jobbing.  Accoimt 
416. 

8.  Garages,  Shops,  etc..  Appropriate 
clearing  account,  if  used. 


Note:  Maintenance  of  plant  included  in 
other  general  equipment  accounts  shall  be 
included  herein  unless  charged  to  clearing 
accounts  or  to  the  particular  functional 
maintenance  expense  account  indicated  by 
the  use  of  the  equipment. 

10.  Li  §  1767.41,  the  introductory  text 
preceding  the  Numerical  Index  is 
proposed  to  be  revised  to  read  as 
follows: 

S 1 787.41    Accounting  mettiods  and 
procedures  required  of  aH  RUS  tiorroiwefa. 

All  RUS  borrowers  shall  maintain  and 
keep  their  books  of  accounts  and  all 
other  books  and  records  which  support 
the  entries  in  such  books  of  accounts  in 
accordance  with  the  accounting 
principles  prescribed  in  this  section. 
Interpretations  Nos.  133, 134, 137, 403. 
404.  602,  606, 618, 627, 628, and  629 
adopt  and  implement  the  provisions  of 
standards  issued  by  the  Financial 
Accounting  Standards  Board  (FASB). 
Each  interpretation  includes  a  synopsis 
of  the  requirements  of  the  standard  as 
well  as  specific  accounting 
requirements  and  interpretations 
required  by  RUS.  The  synopsis  provides 
general  information  to  assist  borrowers 
in  determining  whether  the  standard 
applies  to  an  individual  cooperative's 
operations.  The  synopsis  is  not  intended 
to  change  the  requirements  of  the  FASB 
standards  unless  it  is  set  forth  in  the 
section  entitied  RUS  Accounting 
Requirements  in  each  interpretation.  If  a 
particular  borrower  believes  a  conflict 
exists  between  the  FASB  standard  and 
an  RUS  interpretation,  the  borrower 
shall  request  an  interpretation  of  this 
part  1767  under  the  provisions  of 
§  1767.14.  The  request  for  interpretation 
shall  specify  the  specific  conflict  that 
exists  and  the  borrower's  specific 
circumstances  that  necessitate  the 
interpretation. 
•        •        *        •        • 

11-20.  In  §  1767.41,  make  the 
following  changes: 

a.  In  the  Numerical  Index,  the  entries 
No.  137,  Impairment  of  Long-Lived 
Assets;  No.  138,  Automatic  Meter 
Reading  Systems — Turtles;  No.  139, 
Global  Positioning  Systems;  No.  140, 
Radio-Based  Automatic  Meter  Reading 
Systems;  No.  630.  Split  Dollar  Life 
Insurance;  and  No.  631.  Special  Early 
Retirement  Plan,  are  proposed  to  be 
added  in  numerical  order. 

b.  In  the  Subject  Matter  Index  listing 
under  "A",  entries  for  "Automatic 
Meter  Reading  Systems — ^Radio-Based", 
and  "Automatic  Meter  Reading 
Systems — Turtles",  are  proposed  to  be 
added  in  alphabetical  order. 

c.  In  the  Subject  Matter  Index  listing 
under  "E",  an  entry  for  "Early 


Retirement  Plan,"  is  proposed  to  be 
added  in  alphabetical  order. 

d.  In  the  Subject  Matter  Index  listing 
under  "G".  an  entry  for  "Global 
Positioning  Systems",  is  proposed  to  be 
added  in  alphabetical  order. 

e.  In  the  Subject  Matter  Index  listing 
under  "I",  entries  for  "Impairment  of 
Long-Lived  Assets,"  and  "Insurance — 
Split  Dollar,"  are  proposed  to  be  added 
in  alphabetical  order. 

f.  In  the  Subject  Matter  Index  listing 
under  "L",  entries  for  "Life  Insurance — 
Split  Dollar,"  and  "Long-Lived  Assets — 
Impairment,"  are  proposed  to  be  added 
in  alphabetical  order. 

g.  In  the  Subject  Matter  Index  listing 
under  "M",  entries  for  "Meter  Reading 
Systems — Radio-Based",  and  "Meter 
Reading  Systems — Turtles",  are 
proposed  to  be  added  in  alphabetical 
order. 

h.  In  the  Subject  Matter  Index  listing 
imder  "R",  an  entry  for  "Radio-Based 
Automatic  Meter  Reading  Systems",  is 
proposed  to  be  added  in  alphabetical 
order. 

i.  In  the  Subject  Matter  Index  listing 
under  "S",  entries  for  "Special  Early 
Retirement  Plan,"  and  "Split  Dollar  Life 
Insurance,"  are  proposed  to  be  added  in 
alphabetical  order. 

j.  In  the  Subject  Matter  Index  listing 
under  "T",  an  entry  for  "Turtles- 
Automatic  Meter  Fading  Systems,"  is 
proposed  to  be  added  in  alphabetical 
order. 

The  additions  read  as  follows: 


Numerical  Index 


Number 


Title 


137 Impainnent  of  Long-Lived  Assets. 

138 Automatic  Meter  Reading  Sys- 
tems—TurtJes. 

139 Gk>t>al  Positioning  Systems. 

140 Radio-Based      Automatic      Meter 

Reading  Systems. 

•  •  •  •  • 

630 Split  Dollar  Life  Insurance. 

631  Speciat  Earty  Retirement  Plan. 


Subject  Matter  Index 

Number 

A 

•               *               • 

Automatic  Meter  Readng 
terns— Radio-Based 

Automatic  Meter  Readkig 
tems— Turtle 

• 

Sys- 

• 

140 
138 

Subject  Matter  Index— Continued 


Number 


Earty  Retirement  Plan 

*  •  •  * 

•  •  •  • 

Global  Positioning  Systems 

•  •  •  • 

I 

Impairment  of  Long-Lived  Assets 

•  •  •  • 

Insurance— Split  DoUar 


631 


39 

37 

630 


Life  Insurance    Split  Dollar 

•  •  •  • 

Long-Lived  Assets— Impairment ..... 

M 

•  •  •  • 

Meter    Fteading    Systems— Radk>- 

Based  — 

Meter  Reading  System*— Turtles  ... 


Radio-Based      Automatic      Meter 
Reading  Systems - 


Special  Earty  Rettrenoent  Plan 

•             •             • 
SpHt  DoHar  Life  Insurance  


630 


37 


40 
38 


38 


631 
630 


Turtlee— Automatic  tMer  Readng 
Systems 


21.  In  S  1767.41,  Interpretation  No. 
104  is  proposed  to  be  revised  to  read  as 
follows: 


194    Terminal  Faciliths 

Borrowers  are  sometimes  required  to 
construct  terminal  fecilities  in  the 
transmission  line  of  another  utility  in 
order  to  receive  power  from  their  power 
supplier.  The  document  executed 
between  the  borrower  and  the  utility  is 
normally  referred  to  as  a  "License 
Agreem«it".  The  license  agreement  may 
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stipulate  that  certain  items  of  the 
terminal  focilities  are  to  be  transferred 
to,  and  become  the  property  of,  the 
other  utility  upon  completion  of  the 
construction.  The  accoimting  for  this 
type  of  transaction  shall  be  as  follows: 

1.  All  construction  costs  incurred 
shall  be  charged  to  a  work  order.  Upon 
completion  of  the  construction  and 
accumulation  of  all  costs,  the  cost  of  the 
facilities  that  become  the  property  of 
another  utility  shall  be  transferred  firom 
construction  work-in-progress  to 
Account  303.  Miscellaneous  Intangible 
Plant.  The  cost  of  the  plant  for  which 
the  borrower  retains  title  shall  be 
charged  to  the  appropriate  plant 
accounts. 

2.  The  cost  of  the  facilities  recorded 
in  Account  303  shall  be  amortized  to 
Account  405,  Amortization  of  Other 
Electric  Plant,  over  the  estimated  useful 
service  life  of  the  plant  If  the  related 
contract  or  contracts  for  this  power 
supply  are  terminated,  the  unamortized 
balance  shall  be  expensed,  in  the 
current  period,  in  Account  557. 


22.  In  §  1767.41.  Interpretation  Nos. 
137, 138, 139  and  140  are  proposed  to 
be  added  to  read  as  follows: 


137    Impairment  of  Long-Lived  Assets 

Statement  of  Financial  Accounting 
Standards  No.  121,  Accoimting  for  the 
Impairment  of  Long-Lived  Assets  and 
for  Long-Lived  Assets  to  be  Disposed  of 
(Statement  No.  121),  requires  reporting 
entities  to  review  all  Icmg-lived  assets 
and  certain  identifiable  intangibles  that 
are  to  be  held.  used,  or  disposed  of  by 
that  entity  for  impairment  whenever 
events  and  changes  in  circumstances 
indicate  that  the  carrying  amount  of  the 
asset  may  not  be  recoverable.  If  the  siun 
of  the  expected  future  cash  flows 
(undiscounted  and  without  interest 
charges)  is  less  than  the  carrying  value 
of  the  asset,  the  entity  must  reco^iize  an 
impairment  loss.  The  impairment  loss  is 
measured  as  the  amount  by  which  the 
canying  amount  of  the  asset  exceeds  the 
£air  value  of  the  asset  The  impairment 
loss  is  reported  as  a  component  of 
income  from  continuing  operations 
before  income  taxes  for  entities 
presenting  an  income  statement  and  in 
the  statement  of  activities  of  not-for- 
profit  organizations.  Statement  No.  121 
does  not  apply  to  assets  included  in  the 
scope  of  Statement  of  Financial 
Accounting  Standards  No.  90,  Regulated 
Enterprises — Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs. 


Assets  To  Be  Held  or  Used 

Entities  are  required  to  review  long- 
lived  assets  and  certain  identifiable 
intangibles  whenever  events  or  changes 
in  circiunstances  indicate  that  the 
carrying  value  of  the  asset  may  not  be 
recoverable.  For  example: 

1.  A  significant  decrease  in  the  maricet 
value  of  an  asset; 

2.  A  significant  change  in  the  extent 
or  manner  in  which  an  asset  is  used; 

3.  A  significant  physical  change  in  an 
asset; 

4.  A  significant  adverse  change  in 
legal  factors  or  in  the  business  climate 
that  could  affect  the  value  of  an  asset; 

5.  An  adverse  action  or  assessment  by 
a  regulator: 

6.  An  accimiulation  of  costs 
significantly  in  excess  of  the  amount 
originally  expected  to  acquire  or 
construct  an  asset;  and 

7.  A  current  period  operating  or  cash 
flow  loss  combined  with  a  history  of 
operating  or  cash  flow  losses  or  a 
projection  or  forecast  that  demonstrates 
continued  losses  associated  with  an 
asset  used  for  the  purpose  of  producing 
revenue. 

The  impairment  of  the  asset  is 
measured  by  estimating  the  future  cash 
flows  expected  to  result  from  the  use  of 
the  asset  and  its  disposition.  Assets  are 
grouped  at  the  lowest  level  for  which 
there  are  identifiable  cash  flows  that  are 
largely  independent  of  the  cash  flows  of 
othe/r  groups  of  assets.  Futiire  cash  flows 
are  those  cash  inflows  that  are  expected 
to  be  generated  by  the  asset  less  the  cash 
outflows  expected  to  be  necessary  to 
maintain  those  inflows.  If  the  future 
cash  flows  (imdiscounted  and  without 
interest  charges)  are  less  than  the 
carrying  value  of  the  asset,  an 
impairment  loss  must  be  recognized.  If 
the  expected  future  cash  flows  are 
greater  than  the  carrying  value  of  the 
asset,  no  impairment  loss  exists. 

The  impairment  loss  is  the  amount  by 
which  the  carrying  amount  (acquisition 
cost  less  accumulated  depreciation)  of 
the  asset  exceeds  the  fair  value  of  the 
asset  The  fair  value  of  the  asset  is  the 
amount  for  which  the  asset  could  be 
bought  or  sold  in  an  arms-length 
transaction  between  willing  parties.  A 
quoted  market  price  is  the  best  evidence 
of  fair  value.  If  this  information  is  not 
available,  the  fair  value  should  be  based 
upon  the  best  information  available. 
Consideration  should  be  given  to  the 
price  of  similar  assets  and  valuation 
techniques  such  as  the  present  value  of 
the  expected  future  cash  flows 
discounted  at  a  rate  representative  of  the 
risk  involved,  option-pricing  models, 
matrix  pricing,  option-adjusted  spread 
models,  and  fimdamental  analysis.  All 


available  information  should  be 
considered  when  using  the  above 
pricing  techniques. 

If  an  impairment  is  recognized,  the 
carrying  value  of  the  asset  is  reduced  to 
the  lower  of  its  fair  value  or  its  carrying 
value  and,  if  depreciable,  depreciated 
over  the  remaining  useful  life. 
Previously  recognized  impairment 
losses  cannot  be  restored.  If  the  asset 
was  acquired  in  a  business  combination 
and  there  is  goodwill  resulting  from  the 
transaction,  the  goodwill  is  included  in 
the  asset  grouping  and  reduced  or 
eliminated  before  any  adjiistment  is 
made  to  the  carrying  value  of  the  asset. 

The  following  financial  statement 
disclosures  are  required  in  the  period  in 
which  the  impairment  is  recognized: 

1.  A  description  of  the  impaired  assets 
and  the  facts  and  circumstances 
siuTounding  the  impairment; 

2.  The  amount  of  the  impairment  and 
how  fair  value  was  determined; 

3.  The  caption  in  the  income 
statement  or  the  statement  of  activities 
in  wrhich  the  impairment  loss  is 
aggregated  if  that  loss  has  not  been 
presented  as  a  separate  caption  or 
reported  parenthetically  on  the  face  of 
the  statement;  and 

4.  If  applicable,  the  business 
segmenUs)  affected. 

Assets  To  Be  Disposed 

Statement  No.  121  also  applies  to  all 
long-lived  assets  and  certain  identifiable 
intangibles  for  which  management, 
having  the  authority  to  approve  the 
action,  has  committed  to  a  plan  of 
disposal  except  those  assets  covered  by 
APB  No.  30,  Reporting  the  Results  of 
Operations — Reporting  the  Effects  of 
Disposal  of  a  Segment  of  a  Business,  and 
Extraordinary,  Unusual  and 
InfrequenUy  Occurring  Events  and 
Transactions.  An  asset  to  be  disposed  of 
is  carried  at  the  lower  of  its  carrying 
amount  (acquisition  cost  less 
accumulated  depreciation)  or  its  fair 
value  less  cost  to  sell. 

The  fiair  value  of  the  asset  to  be 
disposed  of  is  computed  in  the  same 
manner  as  that  for  an  asset  to  be  held 
or  used  by  the  entity.  Selling  costs 
include  the  incremental  direct  cost  to 
transact  the  sale — broker  commissions, 
legal  fees,  titie  transfer,  and  other 
closing  costs  that  must  be  incurred 
before  legal  title  can  be  transfarred. 
Costs  such  as  insurance,  security 
service,  and  utilities  are  generally 
excluded  unless  these  costs  are  part  of 
a  contractual  agreement  that  obligates 
the  entity  to  incur  such  costs  in  the 
future.  If  the  asset's  fair  value  is  based 
upon  current  market  price  or  the  current 
selling  price  for  a  siinilar  asset,  the  fiair 
value  is  considered  a  current  amount 


and  is  not  discounted.  If,  however,  the 
fair  value  is  based  upon  discounted 
expected  future  cash  flows  and  if  the 
sale  is  to  occur  beyond  one  year,  the 
cost  to  sell  must  also  be  discounted. 
Assets  covered  by  this  statement  are  not 
depreciated  (amortized)  while  being 
held  for  disposal. 

Subsequent  revisions  in  estimates  of 
fiair  value  less  cost  to  sell  are  reported 
as  adjustments  to  the  carrying  amount  of 
the  asset  to  be  disposed  of  as  long  as  the 
carrying  amount  of  the  asset  does  not 
exceed  the  original  carrying  amoimt 

The  following  financial  statement 
disclosures  are  required  in  the  period  in 
which  the  impairment  is  recognized: 

1.  A  description  of  the  assets  to  be 
disposed  of  including  the  facts  and 
circumstanced  leading  to  the  expected 
disposal,  the  expected  disposal  date, 
and  the  carrying  amount  of  those  assets; 

2.  If  applicable,  the  business 
segment(s)  in  which  the  assets  to  be 
disposed  of  are  held; 

3.  The  amount,  if  any,  of  the 
impairment  loss  resulting  from  the 
adoption  of  this  statement; 

4.  The  gain  or  loss,  if  any,  resulting 
from  subsequent  revisions  in  the 
estimates  of  fair  value  less  cost  to  sell; 

5.  The  caption  in  the  income 
statement  or  statement  of  activities  in 
which  the  gains  or  losses  are  aggregated 
if  those  gains  or  losses  have  not  been 
presented  as  a  separate  caption  or 
reported  parenthetically  on  the  face  of 
the  statement;  and 

6.  The  results  of  operations  for  assets 
to  be  disposed  of  to  the  extent  that  those 
results  are  included  in  the  entity's 
results  of  operations  for  the  period  and 
can  be  identified. 

Accounting  Requirements 

All  borrowers  must  adopt  the 
accoimting  prescribed  by  Statement  No. 
121. 

Effective  Date  and  Implementation 

Statement  No.  121  is  effective  for 
financial  statements  for  fiscal  years 
beginning  after  December  15, 1995. 
Impairment  losses  resulting  from  the 
application  of  this  statement  to  assets 
that  are  held  or  used  by  the  entity  must 
be  reported  in  the  period  in  which  the 
recognition  criteria  are  first  applied  and 
met.  Impairment  losses  attributable  to 
assets  to  be  disposed  of  must  be 
reported  as  the  cumulative  effect  of  a 
change  in  accounting  principle  as 
prescribed  in  Accounting  Principles 
Board  Opinion  No.  20,  Accounting 
Changes. 


Accounting  Journal  Entries — 
Implementation  Date 

If  a  borrower  has  impaired  assets  that 
are  held  or  used  at  the  implementation 
date,  the  following  entry  should  be 
recorded: 

Dr.  426.5,  Other  Deductioni 

Cr.  300  Series  of  Accounts,  Plant  Accounts 
To  record  the  adoption  of  Statement  No.  121 

for  the  impainnent  of  assets  that  are  held 

or  used. 

If  a  borrower  has  impaired  assets  to  be 
disposed  of  at  the  implementation  date, 
the  following  entry  should  be  recorded: 

Dr.  435.1,  Cumulative  Eflect  on  Prior  Years 
of  a  Change  in  Accounting  Principle 
Cr.  300  Series — Plant  Accoimts 
To  record  the  adoption  of  Statement  No.  121 
for  assets  that  are  to  be  disposed. 

Accounting  Journal  Entries — 
Subsequent  to  Implementation  Date 

If  an  asset  that  is  either  held,  used  or 
to  be  disposed  of  becomes  impaired,  the 
following  entry  should  be  recorded: 

Dr.  426.5.  Other  Deductions 

Cr.  300  Series — Plant  Accounts 
To  record  the  impainnent  of  a  plant  asset 

U  a  borrower  makes  a  subsequent 
revision  in  the  estimate  of  the  fair  value 
less  the  cost  to  sell  of  an  asset  to  be 
disposed  of,  the  following  entry  should 
be  recorded: 

Dr.  300  Series — ^Plant  Accounts 
Cr.  421,  Miscellaneous  Nonoperating 

Income 
To  revise  the  £air  value  of  an  asset  to  be 

disposed. 

138    Automatic  Meter  Reading 
Systems — Turtles 

Automatic  meter  reading  systems 
were  developed  from  technology  called 
power  line  carrier  communication 
systems.  One  such  system,  developed  by 
Hunt  Technologies,  Inc.,  is  called  by  its 
brand  name,  the  Turtle  system.  In 
addition  to  its  function  as  an  automated 
reading  device,  the  Turtle  can  provide 
outage  detection,  power  failure  counts, 
and  other  potential  applications.  The 
current  Turtle  system  does  not  have  the 
capability  for  applications  such  as 
collection  of  load  survey  or  interval 
data.  A  Turtle  system  consists  of: 

1.  A  Meter  reader  mounted 
(retrofitted)  inside  the  meter, 

2.  A  receiver  located  in  each 
substetion;  and 

3.  Monitoring  and  programming 
equipment  (software  and  personal 
computer)  usually  located  in  the 
headquarters  building. 

The  system  transmits  continuous 
information  one  way  from  the  meter  to 
a  receiver  located  in  the  substetion.  The 
receiver  constantly  monitors  every 
Turtle  meter  served  by  the  substetion. 


The  substetion  receiver  can  be  sized  to 
monitor  up  to  3,000  Turtle  meter 
readers  at  the  same  time.  The  date  is 
then  transmitted  to  the  headquarters 
monitoring  equipment  via  telephone 
line  or  an  equivalent  communication 
system. 

The  technical  literature  and  other 
information  provided  by  the 
manufacturer  indicates  that  this  system 
can  only  be  used  for  remote  meter 
reading,  outage  detection,  power  failure 
counts,  and  phase  identification.  At  this 
time,  there  is  no  indication  that  the 
system  supporte  other  functions  such  as 
home  security.  Therefore,  the 
accounting  prescribed  for  Tiutle 
systems  remote  meter  reading  devices 
and  support  equipment  relates  only  to 
electric  utility  operations. 

Accounting  Requirements 

The  function  and  location  of  the 
equipment  are  the  primary  factors  in 
determining  the  account  in  which  the 
equipment  shall  be  recorded.  The 
components  of  the  Turtle  system  shall 
be  accounted  for  as  follows: 

1.  Meter  Reader  Units.  The  cost  of  the 
meter  reader  and  retrofitting  the  meter 
with  the  meter  reader  unite  shall  be 
capitalized  to  the  cost  of  the  existing 
meter  in  Account  370,  Meters.  Any 
associated  operating  expenses  shall  be 
charged  to  Account  586,  Meter 
Expenses,  with  maintenance  expenses 
charged  to  Account  597.  Maintenance  of 
Meters. 

2.  Turtle  Receivers.  The  cost  of 
substetion  receiver(s)  shall  be  recorded 
in  Account  362.  Stetion  Equipment 
Any  associated  operating  expenses  shall 
be  charged  to  Account  582,  Stetion 
Expenses,  with  maintenance  expenses 
charged  to  Account  592,  Maintenance  of 
Stetion  Equipment 

3.  Monitoring  and  Programming 
Equipment.  Since  the  computer  and 
associated  software  are  provided  by  the 
manu&ctiuBr  of  the  Turtle  system,  it  is 
assumed  that  the  computer  system  is 
dedicated  to  the  remote  meter  reading     ^ 
function  and  not  used  in  general  utility 
operations.  The  cost  of  the  computer 
equipment  and  software  shall,  therefore, 
be  charged  to  Account  362,  Stetion 
Equipment  Operating  expenses  shall  be 
charged  to  Account  582,  Stetion 
Expenses,  with  maintenance  expenses 
charged  to  Account  592,  Maintenance  of 
Stetion  Equipment. 

139    Global  Positioning  Systems 

The  Global  Positioning  System  (GPS) 
is  a  worldwide  radio-navigation  system 
formed  from  a  network  of  24  satellites 
and  their  ground  stetions.  Utilities  are 
using  this  advanced  technology 
geographic  date  collection  system  to 
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update  and  modernize  their  system 
maps.  GPS  uses  a  system  of  satellites 
orbiting  the  earth  to  establish  plant 
locations  with  pinpoint  accuracy.  By 
triangulating  from  three  satellites  and 
using  radio  signals  to  measure  distances 
and  locate  items,  system-wide  maps  can 
be  created  of  the  utility's  service  area.  A 
field  inventory  is  then  taken  of  the 
utility's  plant  and  plotted  onto  the  map. 
The  GPS  consists  of  base  station 
equipment,  remote  station  equipment, 
the  GPS  program,  and  mapping 
conversion  software. 

All  equipment  associated  with  GPS  is 
dedicated  to  the  mapping  effort.  The 
base  station  is  installed  at  a  fixed 
location  and  ties  satellite  measurements 
into  a  solid  local  reference.  The  remote 
station  is  a  portable  receiver  that  is 
taken  into  the  field  to  determine 
locations  and  is  moved  from  site  to  site. 
The  GPS  program  is  the  application 
software  tiiat  operates  the  station 
equipment  and  is  used  by  layout 
technicians  to  gather  information  of 
existing  and  new  facilities  in  the  field. 
The  conversion  software  is  used  for 
converting  the  GPS  and  inventory 
information  gathered  in  the  field  into  a 
form  usable  by  the  mapping  program. 

Accounting  Requirements 

The  function  and  location  of  the 
equipment  are  the  primary  factors  in 
determining  the  accoiuit  in  which  the 
equipment  shall  be  recorded.  The 
components  of  the  GPS  shall  be 
accounted  for  as  follows: 

1.  Remote  and  Base  Station 
Equipment.  The  cost  of  the  equipment, 
both  remote  and  fixed,  shall  be 
capitalized  in  a  subaccount  of  Account 
391,  Office  Furniture  and  Equipment. 

2.  GPS  Program  and  Conversion 
Software  for  Mapping.  The  cost  of  GPS 
program  and  conversion  software  shall 
be  capitalized  in  a  subaccount  of 
Account  391 ,  Office  Furniture  and 
Equipment. 

3.  GPS/as  Field  Inventory  of  System. 
The  cost  of  performing  a  GPS/GIS 
survey  and  field  inventory  of  the 
existing  system  by  either  a  consultant  or 
the  utility's  own  forces,  shall  be  charged 
to  Account  588,  Miscellaneous 
Distribution  Expenses. 

140    Radio-Based  Automatic  Meter 
Reading  Systems 

Radio-based  automatic  meter  reading 
technology  allows  meters  equipped  with 
a  low-power  radio  device  called  an  ERT 
(Encoder,  Receiver,  Transmitter)  to  be 
read  from  a  remote  location.  The  ERT 
device  can  either  be  retrofitted  to  an 
existing  meter  or  purchased  installed  in 
a  new  meter.  The  ERT  device  "encodes" 
energy  consumption  and  transmits  this 


information  to  a  radio  transceiver 
equipped  handheld  computer.  The  data 
collected  and  stored  in  the  handheld 
computer  is  then  uploaded  to  a  billing 
computer  using  specialized  software  for 
that  purpose. 

Accounting  Requirements 

The  function  and  location  of  the 
equipment  are  the  primary  factors  in 
determining  the  accoimt  in  which  the 
equipment  shall  be  recorded.  The 
components  of  the  radio-based 
automatic  meter  reading  system  shall  be 
accounted  for  as  follows: 

1.  Meter  Reader  Units.  The  cost  of  the 
meter  reader  encoding  device  and 
retrofitting  the  meter  with  the  meter 
reader  unit  shall  be  capitalized  to  the 
cost  of  the  existing  meter  in  Account 
370,  Meters.  Any  associated  operating 
expenses  shall  t>e  charged  to  Account 
586,  Meter  Expenses,  with  maintenance 
expenses  charged  to  Account  597, 
Maintenance  of  Meters.  Meters  either 
fitted  or  retrofitted  with  the  device  shall 
be  segregated  as  separate  retirement 
units  in  the  continuing  property 
records. 

2.  Handheld  Computer.  The  primary 
function  of  the  hand  held  computer  is 
to  meter  energy  usage  for  billing 
purposes;  therefore,  the  cost  of  the 
handheld  computer(s)  and  any 
associated  devices  required  to  upload 
the  data  to  the  billing  computer,  shall  be 
recorded  in  Account  370,  Meters. 

3.  Upload  Software.  Since  the 
application  software  required  to  upload 
the  energy  usage  to  the  billing  computer 
is  related  to  the  billing  function,  the  cost 
of  the  software  shall  be  capitalized  in  a 
subaccount  of  Account  391,  Office 
Furniture  and  Equipment. 

23.  In  Section  1767.41,  Interpretations 
Nos.  601,  602,  603,  604,  606,  608,  618, 
627,  and  628  are  proposed  to  be  revised 
to  read  as  follows: 


601     Employee  Benefits 

The  costs  of  employees'  fringe 
benefits  (hospitalization,  retirement, 
holiday,  sick  and  vacation  pay,  etc.) 
shall  be  accumulated  in  an  appropriate 
clearing  account  and  allocated  monthly 
on  the  basis  of  payroll.  Vacation  costs 
shall  be  accrued  monthly  by  appropriate 
credits  to  an  accrual  account.  These 
monthly  accruals  shall  be  allocated  on 
the  basis  of  direct  payroll  costs  to 
construction,  retirement,  and  the 
applicable  operations,  maintenance,  and 
administrative  expense  accounts. 

Sick  leave  costs  are  not  normally 
accrued  unless  the  employee  is  entiUed 
to  be  paid  for  accumulated  sick  leave  at 


the  termination  of  employment.  Salary 
payments  and  the  associated  employee 
pensions  and  benefits  and  social 
security  and  other  payroll  taxes  for  an 
employee  who  is  actually  sick  shall  be 
charged  to  the  same  account  or  accounts 
to  which  his  or  her  salary  is  normally 
charged. 

602    Compensated  Absences 

Statement  of  Financial  Accounting 
Standards  No.  43,  Accounting  for 
Compensated  Absences  (Statement  No. 
43),  requires  employers  to  accrue  a 
liability  as  an  employee  earns  the  right 
to  be  paid  for  futiu«  absences.  Foiir 
criteria  were  established  for  this  accrual: 

1.  The  employer's  obligation  for 
payment  for  future  absences  is 
attributable  to  employees'  services 
already  performed. 

2.  The  obligation  relates  to  employee 
rights  which  vest  or  accumulate.  Vested 
rights  are  considered  those  for  which 
the  employer  is  obligated  to  make 
payment  even  if  the  employee 
terminates.  Rights  which  accumulate  ate 
those  earned,  but  unused  rights  to 
compensated  absences  which  may  be 
carried  forward  to  one  or  more  periods 
subsequent  to  the  period  in  which  they 
are  earned. 

3.  Payment  of  the  compensation  is 
probable. 

4.  The  amount  can  be  reasonably 
estimated. 

A  company's  liability  shall  be 
estimated  based  upon  payments  it 
expects  to  make  as  a  result  of 
employees'  work  already  performed.  If  a 
reasonable  estimate  cannot  be  made,  the 
company  shall  disclose  that  fact  in  the 
financial  statements. 

Statement  No.  43  does  not  apply  to 
severance  or  termination  pay, 
postretirement  benefits,  deferred 
compensation,  stock  or  stock  options, 
group  insurance,  or  other  long-term 
fringe  benefits. 

The  entries  required  to  account  for  the 
accrual  of  compensated  absences  are  as 
follows: 

Dr.  435.1,  Cumulative  Effiect  on  Prior  Years 
of  a  Change  in  Accounting  Principle 

Cr.  242.3,  Accrued  Employees'  Vacation  and 
Holidays 

To  record  the  liability  for  benefits  earned  in 
prior  years. 

Dr.  107,  Construction  Work  in  Progress 
Or.  108.8,  Retirement  Work  in  Progress 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Cr.  242.3,  Accrued  Employees  Vacation  and 

Holidays 
To  record  the  liability  for  benefits  earned  in 

the  current  period. 


603  Employee  Retirement  and  Group 
Insurance 

Some  borrowers  have  group  insurance 
or  retirement  plans  or  both  for  their 
employees.  As  a  general  rule  the  cost  of 
these  programs  is  borne  partially  by  the 
cooperative  and  partially  by  its 
employees.  The  cooperative  may  pay 
the  full  cost  in  advance  and  recover  the 
employee's  share  through  payroll 
deductions.  The  accounting  for  these 
transactions  is  as  follows: 

1.  The  cooperative's  advanced 
payment  of  premiums  on  insurance  and 
retirement  agreements  shall  be  charged 
to  Account  165,  Prepayments,  for  the 
employers  portion,  and  Account  143, 
Other  Accounts  Receivable,  for  the 
employee's  portion. 

2.  Tne  cost  of  the  employer's  portion 
of  a  retirement  and  group  insurance 
program  shall  be  charged  to 
construction  and  retirement  activities 
and  the  applicable  operations, 
maintenance,  and  administrative 
expense  accounts  based  upon  direct 
labor  hours. 

604  Deferred  Compensation 

Many  utilities  participate  in  the 
NRECA  Deferred  Compensation 
Program.  Based  upon  the  provisions  of 
the  program,  the  following  accounting 
entries  shall  be  made: 

Dr.  186.XX,  Miscellaneous  Defeirad  Debita— 

Defoied  Compensation 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  increase  the  deferred  compensation 

provision  l>y  the  amount  of  the  annual 

deposit  to  NRECA's  Defeired 

Compensation  Fund. 
Dr.  128.  Other  Special  Funds— Deferred 

Compensation 
Cr.  131.1,  Cash— General 
To  record  the  annual  deposit  to  NRECA's 

Defeired  Compensation  Fund. 
Dr.  Construction  Woric  in  Progress, 

Retirement  Work  in  Progress,  or  the 

Various  Op«ations,  Maintenance,  and 

Administrative  Expense  Accounts,  as 

appropriate. 
Cr.  186.XX.  Miscellaneous  Defeired  Debits— 

Deferred  Compensation 
To  record  monthly  accrual  of  deferred 

compensation. 
NOTE:  If  an  employee  joins  the  deferred 
compensation  program  during  the  year,  use 
entry  tl  to  record  the  additional  deposit  to 
the  NRECA  Deferred  Compensation  Fund 
and  increase  the  monthly  accrual  in  entry  #2 
to  reflect  this  deposit 

NRECA  provides  borrowers  that 
participate  in  the  deferred 
compensation  program  with  an  annual 
account  statement  disclosing  the 
activity  for  each  Homestead  Fimd 
investment  including  the  number  of 
shares  owned,  interest  income,  dividend 
income,  capital  gains/losses,  and  the 


value  of  ^e  shares  owned  at  statement 
date.  Funds  may  be  invested  in  the 
Short-term  Bond  Fund,  the  Value  Fund, 
the  Short-term  Government  Securities 
Fund,  and  the  Daily  Income  Ftmd. 
Depending  upon  the  Homestead  Fund 
selected,  invested  funds  may  earn 
interest  and  dividend  income  and  may 
experience  imrealized  holding  gains  or 
losses.  Based  upon  the  information 
provided  on  the  annual  statement,  the 
following  journal  entries  shall  be 
recorded  to  recognize  the  increase  or 
decrease  in  the  fund  assets: 

Dr.  128,  Other  Special  Funds— Defenad 
Compensation 
Cr.  419,  Interest  and  Dividend  Income 

-  Cr.  421,  Miscellaneous  Nonoperating 
Income 

To  record  an  increase  in  the  fund  value  as 
of  December  31, 19xx,  resulting  from 
interest  and  dividend  income  and  fitom 
unrecognized  holding  gains  on  troAinQ 
securities. 

Dr.  Various  Operatioiu,  Maintenance,  and 

Administrative  Expense  Accounts 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  an  increase  in  the  liability  to  the 

employee  resulting  from  an  increase  in 

the  investment  account 

Dr.  426.5,  Other  Deductioiu 

Cr.  128,  Other  Special  Funds— Defeired 

Compensation 
To  record  a  decrease  in  fimd  value  as  of 

December  31, 19xx.  resulting  from 

unrecognized  holding  losses  on  trading 

securities. 

Dr.  228.3,  Accumulated  Provision  for 

Pensioiu  and  Benefits 
Cr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
To  record  a  decrease  in  the  liabiUty  to  the 

employee  resulting  from  a  decrease  in 

the  investment  account 

Payments  made  to  participating 
employees  because  of  retirement  or 
separation  for  other  reasons  shall  be 
recorded  using  the  following  entries: 

Dr.  131.1,  Cash— General 
Cr.  128,  Other  Special  Funds-4)efeiTBd 
Compensation 
To  record  the  receipt  of  funds  from  NRECA. 

and 
Dr.  228.3,  Accumulated  Provision  for 
Pensions  and  Benefits 
Cr.  131.1.  Cash— General 
To  record  payment  to  employee  for  defeired 
compensation. 

If  the  borrower  has  elected  to  bear  the 
market  risk  of  the  funds  which 
guarantee  that  the  amount  of  money  an 
employee  receives  will  not  be  less  than 
the  amount  of  salary  deferred,  the 
following  entry  shall  be  recorded  if  total 


payment(s)  from  NRECA  are  less  than 
the  amount  of  salary  deferred: 

Dr.  Various  Operations,  Maintenance,  and 
Administrative  Expense  Accounts 
Cr.  131.1,  Cash— General 

To  record  payment  to  employee  for  defisired 
compmsation.  Payment  was  made 
because  amount  letumad  did  not  equal 
salaiy  defeired. 

Appropriate  disclosure  of  the  terms  of 
the  program  shall  be  made  in  the  notes 
to  the  financial  statements. 


606    Pension  Costs 


With  the  issuance  of  Statement  of 
Financial  Accounting  Standards  No.  87, 
Employers'  Accounting  for  Pensions 
(Statement  No.  87),  there  have  been 
significant  changes  in  the  accounting 
and  reporting  requirements  relating  to 
pension  costs.  This  section  will 
highlight  the  accounting  and  lepcwting 
requirements  fr>r  the  maior  types  of 
pension  plans.  It  should  be  noted, 
however,  that  the  definitions  and 
accounting  procedures  outlined  in  this 
section  relate  to  financial  accounting 
and  they  may  differ  from  those  used  for 
tax  accotmting. 

Defined  Benefit  Pension  Plans 

A  defined  benefit  pension  plan  is  a 
plan  that  defines  an  amount  of  pension 
benefit  to  be  provided,  usually  as  a 
function  of  one  or  more  factors  such  as 
age,  years  of  service,  or  compensation. 
In  a  defined  benefit  plan,  the  employer 
promises  to  provide,  in  addition  to 
current  wages,  retirement  income 
payments  in  future  years  after  the 
employee  retires  or  terminates  service. 
Generally,  the  amount  of  benefit  to  be 
paid  depends  upon  a  number  of  future 
events  Uiat  are  incorporated  into  the 
plan's  benefit  formula,  after  including 
how  long  the  employee  and  any 
survivors  live,  how  many  years  of 
service  the  employee  renders,  and  the 
employee's  compensation  in  the  jrears 
immediately  before  retirement  or 
termination. 

Under  a  defined  benefit  plan,  the 
determination  of  pension  costs,  assets, 
liabilities,  and  the  disclosures  in  the 
financial  statements  require  many 
calculations  and  assumptions  to  be 
made.  This  section  provides  a  general 
overview  of  the  accounting  and 
reporting  requirements  associated  with 
a  defined  benefit  pension  plan.  Consult 
Statement  No.  87  for  guidance  in 
making  the  necessary  calcidations  and 
assumption. 

The  accotmting  and  reporting 
requirements  related  to  a  defined  benefit 
pension  plan  are  as  follows: 

1.  The  following  components  shall  be 
included  in  the  periodic  recognition  of 
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net  pension  cost  by  an  employer 
sponsoring  a  defined  benefit  pension 
plan: 

a.  The  service  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  actuarial  present 
value  of  benefits  attributed  by  the 
pension  plan  formula  to  employee 
service  during  that  period.  The 
measurement  of  the  service  cost 
component  requires  use  of  an 
attribution  method  and  assumptions. 

b.  The  interest  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  increase  in  the 
profected  benefit  obligation  due  to  the 
passage  of  time.  Measuring  the  projected 
benefit  obligation  as  a  present  value 
requires  accrual  of  an  interest  cost  at 
rates  equal  to  the  assumed  discount 
rates. 

c.  For  a  funded  plan,  the  actual  return 
on  plan  assets,  if  any,  shall  be 
determined  based  upon  the  fair  value  of 
plan  assets  at  the  beginning  and  the  end 
of  the  period,  adjusted  for  contributions 
and  benefit  payments. 

d.  Plan  amendments  (including 
initiation  of  a  plan)  often  include 
provisions  that  grant  increased  benefits 
based  upon  services  rendered  in  prior 
period.  Because  plan  amendments  are 
granted  with  the  expectation  that  the 
employer  will  realize  economic  benefits 
in  fiiture  period.  Statement  No.  87  does 
not  require  the  cost  of  providing  such 
retroactive  benefits  (prior  service  cost) 
to  be  included  in  net  periodic  pension 
cost  entirely  in  the  year  of  the 
amendment  but  provides  for  recognition 
during  the  future  service  periods  of 
those  employees  active  at  the  date  of  the 
amendment  who  are  expected  to  receive 
benefits  under  the  plan. 

The  cost  of  retroactive  benefits 
(including  benefits  that  are  granted  to 
retirees)  is  the  increase  in  the  projected 
benefit  obligation  at  the  date  of  the 
amendment.  Except  as  noted  below, 
prior  service  cost  shall  be  amortized  by 
assigning  an  equal  amount  to  each 
future  period  of  service  of  each 
employee  active  at  the  date  of  the 
amendments  who  is  expected  to  receive 
benefits  under  the  plan.  If  all  or  almost 
all  of  the  plan's  participants  are 
inactive,  the  cost  of  retroactive  plan 
amendments  affecting  benefits  of 
inactive  participants  shall  be  amortized 
based  upon  the  remaining  life 
expectancy  of  those  participants  rather 
than  the  remaining  service  period. 

To  reduce  the  complexity  and  detail 
of  the  computations  require,  consistent 
use  of  an  alternative  amortization 
approach  that  more  rapidly  reduces  the 
unrecognized  cost  of  retroactive 
amendments  is  acceptable.  For  example, 
a  straight-line  amortization  of  the  cost 


over  the  average  remaining  service 
period  of  employees  expected  to  receive 
benefits  tmder  the  plan  is  acceptable. 
The  alternative  method  used  shall  be 
disclosed. 

In  some  situations,  a  history  of  regxilar 
plan  amendments  and  other  evidence 
may  indicate  that  the  period  during 
which  the  employee  expects  to  realize 
economic  benefits  from  an  amendment 
granting  retroactive  benefits  is  shorter 
than  the  entire  remaining  service  period 
of  the  active  employees.  Identification 
of  such  situations  requires  an 
assessment  of  the  individual 
circumstances  and  the  substance  of  the 
particular  plan  situation.  In  those 
circumstances,  the  amortization  of  prior 
service  cost  shall  be  accelerated  to 
reflect  the  more  rapid  expiration  of  the 
employer's  economic  benefits  and  to 
recognize  the  cost  in  the  periods 
benefited. 

A  plan  amendment  can  reduce  rather 
than  increase  the  projected  benefit 
obligation.  Such  a  reduction  shall  be 
used  to  reduce  an  existing  unrecognized 
prior  service  cost,  and  the  excess,  if  any, 
shall  be  amortized  on  the  same  basis  as 
the  cost  of  benefit  increases. 

e.  Cains  and  losses  are  changes  in  the 
amount  of  either  the  projected  benefit 
obligation  or  plan  assets  resulting  from 
experience  different  firom  that  assumed 
and  changes  in  assumptions.  Gains  and 
losses  include  amounts  that  have  been 
realized.  Because  gains  and  losses  may 
reflect  refinements  in  estimates  as  weU 
as  real  changes  in  economic  values  and 
because  some  gains  in  one  period  may 
be  offset  by  losses  in  another  or  vice 
versa,  the  recognition  of  gains  and 
losses  as  components  of  net  pension 
cost  of  the  period  in  which  they  arise, 
is  not  required. 

The  expected  return  on  plan  assets 
shall  be  determined  based  upon  the 
expected  long-term  rate  of  retiim  on 
plan  assets  and  the  market-related  value 
of  plan  assets.  The  market-related  value 
of  plan  assets  shall  be  either  fair  value 
or  a  calculated  value  that  recognizes 
changes  in  fair  value  in  a  systematic  and 
rational  manner  over  not  more  than  5 
years.  Different  ways  of  calculating 
market-related  value  may  be  used  for 
different  classes  of  assets  but  the 
manner  of  determining  market-related 
value  shall  be  applied  consistently  from 
year  to  year  for  each  asset  class. 

Asset  gains  and  losses  are  the 
differences  between  the  actual  return  on 
assets  during  a  period  and  the  expected 
retiim  on  assets  for  that  (>eriod.  Assets 
gains  and  losses  include  both  changes 
reflected  in  the  market-related  value  of 
assets  and  changes  not  yet  reflected  in 
the  market-related  value  (that  is,  the 
difference  between  the  fair  value  of 


assets  and  the  market-related  value). 
Asset  gains  and  losses  not  yet  reflected 
in  market-related  values  are  not 
required  to  be  amortized. 

As  a  minimum,  amortization  of  an 
unrecognized  gain  or  loss  (excluding 
asset  gains  and  losses  not  yet  reflected 
in  market-related  value)  shall  be 
included  as  a  component  of  net  pension 
cost  for  a  year  if,  as  of  the  beginning  of 
the  year,  that  unrecognized  net  gain  or 
loss  exceeds  10  percent  of  the  greater  of 
the  projected  benefit  obligation  or  the 
market-related  value  of  plan  assets.  If 
amortization  is  required,  the  minimum 
amortization  shall  be  that  excess 
divided  by  the  average  remaining 
service  period  of  active  employees 
expected  to  receive  benefits  under  the 
plan.  If  all  or  almost  all  of  a  plan's 
participants  are  inactive,  the  average 
remaining  life  expectancy  of  the 
inactive  participants  shall  be  used 
instead  of  average  remaining  service 
life. 

Any  systematic  method  of 
amortization  of  gains  and  losses  may  be 
used  in  lieu  of  the  minimum  specified 
in  the  previous  paragraph  provided  that 
the  minimum  is  used  in  any  period  in 
which  the  minimum  is  greater  (reduces 
the  net  balance  by  more),  the  method  is 
applied  consistently,  the  method  is 
applied  similarly  to  both  gains  and 
losses,  and  the  method  is  disclosed. 

The  gain  or  loss  component  of  net 
periodic  pension  cost  shall  consist  of 
the  difference  between  the  actual  return 
on  plan  assets  and  the  expected  return 
on  plan  assets  and  amortization  of  the 
unrecognized  net  gain  or  loss  bom 
previous  periods. 

2.  A  liaoility  (unfunded  accrued 
pension  cost)  shall  be  recognized  if  net 
periodic  pension  cost  recognized 
pursuant  to  Statement  No.  87  exceeds 
amounts  the  employer  has  contributed 
to  the  plan.  An  asset  (prepaid  pension 
cost)  shall  be  recognized  if  net  periodic 
pension  cost  is  less  than  amounts  the 
employer  has  contributed  to  the  plan. 

If  the  accumulated  benefit  obligation 
exceeds  the  fair  value  of  plan  assets,  the 
employer  shall  recognize  a  liability 
(including  unfunded  accrued  pension 
cost)  that  is  at  least  equal  to  the 
unfunded  accumulated  benefit 
obligation.  Recognition  of  an  additional 
minimum  liability  is  required  if  an 
unfunded  accumulated  benefit 
obligation  exists  and  an  asset  has  been 
recognized  as  a  prepaid  pension  cost, 
the  liability  already  recognized  as 
unfunded  accrued  pension  cost  is  less 
than  the  unfunded  accumulated  benefit 
obligation,  or  no  accrued  or  prepaid 
pension  cost  has  been  recognized. 

If  an  additional  minimum  liability  is 
recognized,  an  equal  amount  shall  be 


recognized  as  an  intangible  asset, 
provided  that  the  asset  does  not  exceed 
the  amount  of  unrecognized  prior 
service  cost  If  an  additional  liability 
required  to  be  recognized  exceeds 
unrecognized  prior  service  cost,  the 
excess  (which  represents  a  net  loss  not 
yet  recognized  as  a  net  periodic  pension 
cost)  sbail  be  reported  as  a  separate 
component  (reduction)  of  equity. 

Wnen  a  new  determination  ot  the 
amoiuit  of  additional  liability  is  made  to 
prepare  a  balance  sheet,  the  related 
intangible  asset  and  separate  component 
of  equity  shall  be  eliminated  or 
adjusted,  as  necessary. 

3.  An  employer  sponsoring  a  defined 
benefit  pension  plan  shall  disclose  the 
following  information: 

a.  A  description  of  the  plan  including 
employee  groups  covered,  type  of 
benefit  formula,  funding  policy,  types  of 
assets  held  and  significant  nonbenefit 
liabilities,  if  any,  and  the  nature  and 
effect  of  significant  matters  affecting 
comparability  of  information  for  all 
period  presented. 

b.  The  amount  of  net  periodic  pension 
cost  for  the  period  showing  separately 
the  service  cost  component,  the  interest 
cost  component,  the  actual  return  on 
assets  for  the  period,  and  the  net  total 
of  other  components. 

c.  A  schedule  reconciling  the  funded 
status  of  the  plan  with  amounts  reported 
in  the  employer's  balance  sheet, 
showing  separately,  the  fiair  value  of 
plan  assets,  the  projected  benefit 
obligation  identifying  the  accumulated 
benefit  obligation  and  the  vested  benefit 
obligation,  the  amount  of  unrecognized 
prior  service  cost,  the  amount  of 
unrecognized  net  gain  or  loss  including 
asset  gains  and  losses  not  yet  reflected 
in  market-related  value),  the  amotmt  of 
any  remaining  unrecognized  net 
obligation  or  net  asset  existing  at  the 
date  of  initial  application  of  Statement 
No.  87,  the  amoimt  of  any  additional 
liability  recognized,  and  the  amount  of 
net  pension  asset  or  liability  recognized 
in  the  balance  sheet  (which  is  the  net 
result  of  combining  the  previous  six 
items). 

d.  'The  weighted-average  assumed 
discount  rate  and  rate  of  compensation 
increase  (if  applicable)  used  to  measure 
the  projected  benefit  obli^tion  and  the 
weighted-avwage  expected  long-term 
rate  of  return  on  plan  assets. 

e.  If  applicable,  the  amount  and  type 
of  securities  of  the  employer  and  related 
parties  included  in  plan  assets,  and  the 
approximate  amount  of  aimual  benefits 
of  employees  and  retirees  covered  by 
aiumity  contracts  issued  by  the 
employer  and  related  parties.  Also,  if 
applicable,  the  alternative  amortization 
periods  used. 


f.  An  employer  that  sponsors  two  or 
more  separate  defined  benefit  pension 
plans  shall  determine  net  periodic 
pension  cost,  liabilities,  and  assets  by 
separately  applying  the  provisions  of 
Statement  No.  87  to  each  plan.  In 
particular,  unless  an  employer  clearly 
has  a  right  to  use  the  assets  of  one  plan 
to  pay  benefits  of  another,  a  liability 
required  to  be  recognized  for  one  plan 
shall  not  be  reduced  or  eliminated 
because  another  plan  has  assets  in 
excess  of  its  accumulated  benefit 
obligation  or  because  the  employer  has 
prepaid  pension  cost  related  to  another 
plan. 

The  required  disclosures  may  be 
aggregated  for  all  of  an  employer's 
single-employer  defined  benefit  plans, 
or  plans  may  be  disaggregated  into 
groups  so  as  to  provide  the  most  useful 
information.  Plans  with  assets  in  excess 
of  the  accumulated  benefit  obligation, 
however,  shall  not  be  aggregated  with 
plans  that  have  accimiulated  benefit 
obligations  that  exceed  plan  assets. 

Annuity  Contracts 

.   An  annuity  contract  is  a  contract  in 
which  an  insurance  company 
unconditionally  undertakes  a  legal 
obligation  to  provide  specified  benefits 
to  specific  individuals  in  return  for  a 
fixed  consideration  or  premium.  An 
annuity  contract  is  irrevocable  and 
involves  the  transfer  of  significant  risk 
from  the  employer  to  the  insurance 
company.  Some  annuity  contracts 
(participating  annuity  contracts)  provide 
that  the  purchaser  (either  the  plan  or  the 
employer)  may  participate  in  the 
experience  of  the  insurance  company. 
Under  these  contracts,  the  insurance 
company  ordinarily  pays  dividends  to 
the  purdbaser.  If  the  substance  of  a 
participating  contract  is  such  that  the 
employer  remains  subject  to  all  or  most 
of  the  risks  and  rewards  associated  with 
the  benefit  obligation  covered  and  the 
assets  transferred  to  the  insiuance 
company,  that  contract  is  not  an  aimuity 
contract  for  purposes  of  Statement  No. 
87. 

To  the  extent  that  benefits  currentfy 
earned  are  covered  by  annuity  contracts, 
the  cost  of  these  benefits  shall  be  the 
cost  of  purchasing  the  contracts,  except 
as  noted  below.  'Hiat  is,  if  all  benefits 
attributed  by  the  plan's  benefits  formula 
to  service  in  the  current  period  are 
covered  by  nonparticipating  annuity 
contracts,  the  cost  of  the  contracts 
determines  the  service  cost  com[K>nent 
of  net  pension  cost  for  that  period. 

Benefits  provided  by  the  pension 
benefit  formula  beyond  benefits 
provided  by  annuity  contracts  (for 
example,  benefits,  related  to  future 
compensation  levels)  shall  be  accounted 


for  according  to  the  provisions 
applicable  to  plans  not  involving 
insurance  contracts. 

Benefits  covered  by  aimuity  contracts 
shall  be  excluded  from  the  projected 
benefit  obligation  and  the  accumulated 
benefit  obligation.  Except  as  noted 
below,  annuity  contracts  shall  be 
excluded  from  plan  assets. 

Some  aimuity  contracts  provide  that 
the  purchaser  (either  the  plan  or  the 
employer)  may  participate  in  the 
experience  of  the  insurance  company. 
Under  these  contracts,  the  insurance 
company  ordinarily  pays  dividends  to 
the  purchaser,  the  effect  of  which  is  to 
reduce  the  cost  of  the  plan.  The 
purchase  price  of  a  participating 
annuity  contract  ordinarily  is  higher 
than  the  price  of  an  equivalent  contract 
without  participation  rights.  The  cost  of 
the  participation  right  shall  be 
recognized,  at  the  date  of  purchase,  as 
an  asset.  In  subsequent  periods,  the 
participation  right  shall  be  measured  at 
its  fair  value  if  the  contract  is  such  that 
the  fair  value  is  reasonably  estimable. 
Otherwise,  the  participation  right  shall 
be  measured  at  its  amortized  cost  (not 
in  excess  of  its  net  realizable  value),  and 
the  cost  shall  be  amortized 
systematically  over  the  expected 
dividend  period  under  the  contract 

Other  Contracts  With  Insurance 
Companies 

Insurance  contracts  that  are,  in 
substance,  equivalent  to  the  purchase  of 
annuities  shall  be  accounted  for  as  such. 
Other  contracts  with  insurance 
companies  shall  be  accounted  for  as 
investments  and  measured  at  fair  value. 
For  some  contracts,  the  best  available 
evidence  of  foir  value  may  be  contract 
value.  If  a  contract  has  a  determinable 
cash  surrender  value  or  conversion 
value,  that  is  presumed  to  be  its  fair 
value. 

Defined  Contribution  Plans 

A  defined  contribution  pension  plan 
is  a  plan  that  provides  pension  benefits 
in  return  for  services  rendered,  provides 
an  individual  account  for  each 
participant,  and  has  terms  that  specify 
how  contributions  to  the  individual's 
accounts  are  to  be  determined  rather 
than  the  amount  of  pension  benefits  the 
individual  is  to  receive.  Under  a  Hefined 
contribution  plan,  the  pension  benefits 
a  participant  will  receive  depend  only 
upon  the  amount  contributed  to  the 
participant's  account,  the  returns  earned 
on  investments  of  those  contributions, 
and  forfeitures  of  other  participants' 
benefits  that  may  be  allocated  to  the 
participant's  account 

To  the  extent  that  a  plan's  defined 
contributions  to  an  individual's  account 
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are  to  be  made  for  periods  in  which  that 
individual  renders  services,  the  net 
pension  cost  for  a  period  shall  be  the 
contribution  called  for  in  that  period.  If 
a  plan  calls  for  contributions  for  periods 
after  an  individual  retires  or  terminates, 
the  estimated  cost  shall  be  accrued 
during  the  employee's  service  period. 

An  employer  that  sponsors  one  or 
more  defined  contribution  plans  shall 
disclose  the  following  separately  from 
its  defined  benefit  plan  disclosiues: 

1.  A  description  of  the  plan(s) 
including  employee  groups  covered,  the 
basis  for  determining  contributions,  and 
the  nature  and  effect  of  significant 
matters  affecting  comparability  of 
information  for  all  periods  presented. 

2.  The  amount  ot  cost  recognized 
during  the  period. 

A  pension  plan  having  characteristics 
of  both  a  defined  benefit  plan  and  a 
defined  contribution  plan  requires 
careful  analysis.  If  the  substance  of  the 
plcm  is  to  provide  a  defined  benefit,  as 
may  be  the  case  with  some  "target 
benefit"  plans,  the  accounting  and 
disclosure  requirements  shall  be 
determined  in  accordance  with  the 
provisions  applicable  to  a  defined 
benefit  plan. 

Multiemployer  Plans 

A  multiemployer  plan  is  a  pension 
plan  to  which  two  or  more  unrelated 
employers  contribute,  usually  pursuant 
to  one  or  more  collective-bargaining 
agreements.  A  characteristic  of 
multiemployer  plans  is  that  assets 
contributed  by  one  participating 
employer  may  be  used  to  provide 
benefits  to  employees  of  other 
participating  employers  since  assets 
contributed  by  an  employer  are  not 
segregated  in  a  separate  account  or 
restricted  to  provide  benefits  only  to 
employees  of  that  employer. 

An  employer  participating  in  a 
multiemployer  plan  shall  recognize  as 
net  pension  cost,  the  required 
contribution  for  the  period  and  shall 
recognize  as  a  liability,  any 
contributions  due  and  unpaid.  The 
required  contribution  includes  both 
current  costs  and  prior  service  costs.  If 
an  employer  elects  to  fund  prior  service 
cost  in  full  at  the  inception  of  the  plan, 
the  total  payment  becomes  the 
employer's  required  contribution,  and 
acconUngly.  its  pension  cost  for  the 
period. 

The  following  provisions  are 
applicable  to  RUS  borrowers 
participating  in  a  multiemployer 
pension  plan: 

1.  Anvelectric  utility  participating  in 
a  multiemployer  plan  may  defer  current 
period  pension  expenses  if  the 
provisions  of  Statement  of  Financial 


Accounting  Standards  No.  71 
(Statement  No.  71),  Accounting  for  the 
Effects  of  Certain  Types  of  Regulation, 
are  applied. 

Under  the  provisions  of  Statement  No. 
71.  pension  costs  may  be  deferred 
provided  such  costs  are  recovered 
through  futiire  rates. 

2.  An  electric  utility  instituting  an 
amendment  to  the  NRECA  Retirement 
and  Seciirity  plan  enters  into  a 
contractual  agreement  to  pay  the  costs 
incurred  (prior  service  pension  costs) 
for  the  amendment.  In  such  cases,  the 
agreement  is  noncancelable  and  payable 
regardless  of  continued  participation  in 
the  plan. 

Since  the  utility  is  unconditionally 
committed  to  making  these  payments 
and  such  payments  are  not  contingent 
upon  the  utility's  continued 
participation  in  the  plan,  the 
recognition  of  that  liability  is 
appropriate.  The  costs  associated  with 
this  liability  shall  be  expensed,  in  their 
entirety,  when  the  Liability  is 
recognized. 

The  accounting  journal  entries 
required  to  record  the  transactions 
associated  with  a  multiemployer 
pension  plan  are  as  follows: 

SAMPLE  1— CURRENT  PENSION  EXPENSE 

The  journal  entry  required  to  record  the 
nomul  costs  associated  with  the  NRECA 
Retirement  and  Security  Program  is  as 
follows: 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107,  Construction  WoA-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  131.1,  Cash— Ceneral 
To  record  the  payment  of  pension  costs  to 

NRECA. 

Note:  This  entry  shall  not  be  recorded 
during  the  moratorium. 

SAMPLE  2— PRIOR  SERVICE  PENSION 
EXPENSE 

The  journal  entries  required  to  record  the 
prior  service  coats  associated  with  the 
NRECA  Retirement  and  Security  Program  are 
as  follows: 

1.  If  the  RUS  bonowar  elects  to  pay  the 
prior  service  pension  costs  in  foil,  and  there 
is  no  defsRal  of  costs  under  the  provision  of 
Statement  No.  71.  the  following  entry  shall 
be  recorded: 

Dr.  Various  Operations,  Maintenance,  and 
Administrative  Expense  Accounts 

Dr.  107,  Construction  Work-in-Progress 

Dr.  108.8.  Retirement  Work-in-Progress 
Cr.  131.1,  Cash— General 

To  record  the  payment  of  prior  service 
pension  coats  to  NRECA. 

2.  If  the  RUS  borrower  elects  to  finance 
prior  service  pension  coats  over  a  period  of 
yeacs  and  thm  is  no  deCsual  of  costs  under 


the  provisions  of  Statement  No.  71,  the 

following  entries  shall  be  recorded: 

Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  224,  Other  Long-Term  Debt 
To  record  the  liabiUty  to  NRECA  for  prior 

service  pension  costs. 
Dr.  224,  Other  Long-Term  Debt 
Dr.  427,  Interest  on  Long-Term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 

prior  service  pension  costs. 

3.  If  the  RUS  borrower  elects  to  finance 
prior  service  pension  costs  over  a  period  of 
years  and  such  costs  are  being  deferred  and 
amortized  in  accordance  with  the  provisions 
of  Statement  No.  71.  the  following  entries 
shall  be  recorded: 

Dr.  182.3.  Other  Regulatory  AsseU 

Cr.  224,  Other  Long-Term  Debt 
To  record  the  liability  to  NRECA  for  prior 

service  pension  costs. 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Other  Regulatory  Assets 
To  record  the  amortization  of  deferred  prior 

service  pension  costs. 
Dr.  224,  Other  Long-Term  Debt 
Dr.  427,  Interest  on  Long-Term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 

prior  service  pension  costs. 

4.  If  the  RUS  borrower  elects  to  pay  the 
prior  service  pension  costs  in  full  and  such 
costs  are  being  deferred  and  amortized  in 
accordance  with  the  provisions  of  Statement 
No.  71,  the  following  entries  shall  be 
recorded: 

Dr.  182.3,  Other  Regulatory  Assete 

Cr.  131.1,  Cash— General 
To  record  the  payment  to  NRECA  for  prior 

service  pension  costs. 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Ex[>ense  Accounts 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Other  Regulatory  Assets 
To  record  the  amortization  of  deferred  prior 

service  pension  costs. 

It  should  be  noted  that  although  the 
above  entries  relate  specifically  to  the 
NRECA  Retirement  .and  Security 
Program,  they  are  applicable  to  all 
multiemployer  pension  plans. 

An  employer  that  participates  in  one 
or  more  multiemployer  plans  shall 
disclose  the  following  separately  bom 
disclosiues  for  a  single-employer  plan: 

1.  A  description  of  the  nmltiemployer 
plan(s)  including  the  employee  groups 
covered,  the  type  of  benefits  provided 
(defined  benefit  or  defined 
contribution),  and  the  nature  and  effect 
of  significant  matters  afiiacting 
comparability  of  information  for  all 
periods  presented. 

2.  The  amoimt  of  cost  tecognized 
during  the  period. 


Multiple-Employer  Plans 

A  multiple-employer  plan  is,  in 
substance,  aggregations  of  single- 
employer  plans  combined  to  pool  their 
assets  for  investment  purposes  to  reduce 
the  cost  of  plan  administration.  Under  a 
multiple-employer  plan,  assets  are 
segregated  and  specifically  identified  to 
an  employer.  In  addition,  such  plans 
may  have  features  that  allow 
paiiicipating  employers  to  have 
different  benefit  formulas.  Such  plans 
shall  be  considered  single-employer 
plans  for  financial  accoiuiting  purposes 
and  each  employer's  accoimting  shall  be 
based  upon  its  respective  interest  in  the 
plan. 


608    Training  Costs,  Attendance  at 
Meetings,  Etc. 

Utilities  engage  in  many  types  of 
training  programs.  Seminars  are 
conducted  for  directors,  managers, 
office  managers,  attorneys,  engineers, 
and  others.  Bookkeepers  and  office 
managers  attend  accoimtants'  meetings. 
Safety  engineers  attend  safety  schools 
and  subsequentiy  conduct  r^ular  safety 
meetings  at  the  cooperative.  Costs 
incurred  for  the  various  types  of  training 
activities  shall  be  accounted  for  as 
follows: 

1.  Managers'  and  directors'  expenses 
to  attend  the  NRECA  national  and  state 
conventions  shall  be  charged  to  Account 
930.2,  Miscellaneous  General  Expenses. 

2.  Management  or  engineering 
seminar  fees,  salary  time  attending  such 
seminars  including  the  associated 
pensions  and  benefits  expense  and 
payroll  taxes,  and  the  related  per  diem 
and  expenses  shall  be  charged  to  the 
functional  expense  accoimts.  Salaries 
paid  to  employees  shall  also  be  charged 
to  the  appropriate  functional  expense 
account  Fees  and  expenses  for 
directors'  attendance  shall  be  charged  to 
Account  930.2,  Miscellaneous  General 
Expenses. 

3.  When  the  office  manager, 
bookkeeper,  or  work  order  clerk  attends 
a  state  or  regional  accoimting  meeting, 
their  salary  time  and  the  associated 
employee  pensions  and  benefits  and 
social  security  and  other  payroll  taxes 
shall  be  chared  to  the  account  to  which 
the  employees'  time  is  ordinarily 
charged. 

4.  Employees'  salary  time  employee 
and  the  associated  pensions  and 
benefits  and  social  security  and  other 
payroll  taxes  spent  attending  regular 
safety  meetings  conducted  by  the 
coofwrative  shall  be  charged  to  the 
account  to  which  the  employees'  time  is 
ordinarily  charged. 


5.  A  safety  engineer's  salary  time  and 
the  associated  employee  pensions  and 
benefits  and  social  security  and  other 
payroll  taxes  spent  attending  a 
statewide  safety  school  shall  be  charged 
to  Account  925.  Injuries  and  Damages. 

6.  The  salary  time  and  the  associated 
employee  pensions  and  benefits  and 
social  secimty  and  other  payroll  taxes 
spent  by  a  manager  or  line  foreman 
conducting  weekly  safely  meetings  shall 
be  charged  to  the  appropriate  functional 
expense  accounts  including  Account 
590,  Maintenance,  Supervision  and 
Engineering,  and  Account  920. 
Administrative  and  General  Services. 


618    Theft  Losses  Not  Covered  by 
Insurance 

Utilities  may  suffer  losses  as  a  result 
of  thefts  of  cash,  materials  and  supplies, 
equipment,  or  electric  plant-in-service 
that  is  not  covered  by  insurance.  The 
charges  for  nominal  uninsured  losf  es 
shall  be  recorded  in  the  following 
accounts: 

1.  Cash — ^Account  924.  Property 
Insurance,  shall  be  charged. 

2.  Plant  materials  and  operating 
supplies — ^Account  163,  Stores  Expense 
Undistributed,  shall  be  charged. 

3.  Equipment — Account  163,  Stores 
Expense  Undistributed,  shall  be  charged 
for  stores  equipment;  and  Account  184. 
Transportation  Exi>ense — Clearing,  for 
transportation  and  garage  equipment 
The  appropriate  miscellaneous 
operations  or  administrative  e^ense 
account  (Account  506,  524.  539,  549, 
566,  588,  905,  910,  916,  or  930.2.  as 
appropriate)  shall  be  charged  for  all 
other  equipment 

4.  Electric  Plant-in-Service — ^A 
retirement  work  order  shall  be  prepared 
for  electric  plant  constituting  a  unit  of 
property.  The  loss  due  to  retirement 
shall  be  charged  to  Account  108.6. 
Accumulated  Provision  for  Depreciation 
of  Distribution  Plant  If  the  plant  does 
not  constitute  a  retirement  unit,  the  loss 
shall  be  charged  to  the  appropriate 
maintenance  expense  account 

•        •        •        •        • 

627    Postretirement  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  106,  Employers' 
Accounting  for  Postretirement  Benefits 
Other  than  Pensions  (Statement  No. 
106),  requires  reporting  entities  to 
accrue  the  expected  cost  of 
postretirement  benefits  during  the  years 
the  employee  provides  service  to  the 
entity.  For  purposes  of  applyiiig  the 
provisions  of  Statement  No.  106, 
members  of  the  board  of  directors  are 
considered  to  be  employees  of  the 


cooperative.  Prior  to  the  issuance  of 
Statement  No.  106.  most  reporting 
entities  accounted  for  postretirement 
benefit  costs  on  a  "pay-as-you-go"  basis; 
that  is.  costs  were  recognized  when 
paid,  not  when  the  employee  provided 
service  to  the  entity  in  exchas^  for  the 
benefits. 

As  defined  in  Statement  No.  106,  a 
postretiiement  benefit  plan  is  a  defarred 
compensation  arrangement  in  which  an 
employer  promises  to  exchange  fotiue 
benefits  for  an  employee's  current 
services.  Postretirement  benefit  plans 
may  be  funded  or  unfunded. 
Postretirement  benefits  include,  but  are 
not  limited  to,  health  care,  life 
insurance,  tuition  assistance,  day  care, 
legal  services,  and  housing  subsidies 
provided  outside  of  a  pension  plan. 

This  statement  apphes  to  bom  written 
plans  and  to  plans  whose  existence  is 
implied  from  a  practice  of  paying 
postretirement  benefits.  An  employer's 
practice  of  providing  postretirement 
benefits  to  selected  employees  under 
individual  contracts  with  specified 
terms  determined  on  an  employee-by- 
employee  basis  does  not.  however, 
constitute  a  postretirement  benefit  plan 
under  the  provisions  of  this  statement 

Postretirement  benefit  plans  generally 
fell  into  three  categories:  single- 
employer  defined  benefit  plans,  multi- 
employer plans,  and  multiple-employer 
plans. 

The  accounting  requirements  set  forth 
in  this  interpretation  focus  on  single- 
and  multiple-employer  plans.  The 
accounting  requirements  set  forth  in 
Statement  No.  106  for  multiemployer 
plans  or  defined  contribution  plans 
shall  be  adopted  for  borrowers  electing 
those  types  of  plans. 

Under  the  provisions  of  Statement  No. 
106,  there  are  two  components  of  the 
postretirement  benefit  cost:  the  current 
period  cost  and  the  transition 
obligation.  The  transition  obligation  is  a 
one-time  accrual  of  the  costs  resulting 
from  services  already  provided. 
Statement  No.  106  allows  the  transition 
obligation  to  be  deferred  and  amortized 
on  a  straight-line  basis  over  the  average 
remaining  service  period  of  the  active 
employees.  If  the  average  remaining 
service  life  of  the  employees  is  less  than 
20  years,  a  20-year  amortization  period 
may  be  used. 

Accounting  Requirements 

All  RUS  borrowers  must  adopt  the 
accrual  accounting  provisions  and 
reporting  requirements  set  forth  in 
Statement  No.  106.  The  transition 
obligation  and  accrual  of  the  current 
period  cost  must  be  based  upon  an 
actuarial  study.  This  study  must  be 
updated  to  allow  the  borrower  to 
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comply  with  the  measurement  date 
requirements  of  Statement  No.  106; 
however,  the  study  must,  at  a  miniifiiiin, 
be  updated  every  five  years.  RUS  will 
not  allow  electric  borrowers  to  account 
for  postretirament  benefits  on  a  "pay-as- 
you-go"  basis. 

The  deferral  and  amortization  of  the 
transition  obligation  does  not  require 
RUS  approval  provided  that  it  complies 
with  the  provisions  of  Statement  No. 
106.  If,  however,  a  borrower  elects  to 
expense  the  transition  obligation  in  the 
current  period  and  subsequently  defer 
this  expense  in  accordance  with 
Statement  of  Financial  Accounting 
Standards  No.  71 ,  Accounting  for  the 
Effects  of  Certain  Types  of  Regulation, 
the  deferral  must  be  approved  by  RUS. 
In  those  states  in  which  the  conunission 
will  not  allow  the  recovery  of  the 
transition  obligation  dirough  future 
rates,  the  transition  obligation  must  be 
expensed,  in  its  entirety,  in  the  year  in 
which  Statement  No.  106  is  adopted.  A 
portion  of  the  transition  obligation  may 
be  charged  to  construction  and 
retirement  activities  provided  such 
charges  are  properly  supported. 

Effective  Date  and  Implementation 

For  plans  outside  the  United  States 
and  for  defined  benefit  plans  of 
empfoyers  that  (a)  are  nonpublic 
enterprises  and  (b)  sponsor  defined 
benefit  postretirement  plans  with  no 
more  than  500  plan  participants  in  the 
aggregate,  Statement  No.  106  is  effective 
for  fiscal  years  beginning  aftw  December 
15, 1994.  For  all  other  plans.  Statement 
No.  106  is  effective  for  fiscal  years 
banning  after  December  15, 1992. 

RUS  borrowws  must  comply  with  the 
implementation  dates  set  forth  in 
Statement  No.  106.  At  the  time  of  the 
adoption  of  Statement  No.  106.  rates 
must  be  in  place  sufficient  to  recover 
the  current  period  expense  and  any 
amortization  of  the  transition  obligation. 
A  copy  of  a  board  resolution  or 
commission  order,  as  appropriate, 
indicating  that  the  transition  obligation 
and  current  period  expense  have  been 
included  in  the  borrower's  rates  must  be 
sulKnitted  to  RUS. 

Accounting  Journal  Entries — Transition 
Obligation 

The  )oumal  entries  required  to  record 
the  transiticHi  obligation  are  as  follows: 

1.  If  the  borrower  elects  to  expense 
the  transition  obligation  in  the  current 


period  and  there  is  no  deferral  of  costs, 
the  followring  entry  shall  be  recorded: 

Dr.  435.1,  Cumulative  Effect  on  Prior  Yean 

of  a  Change  in  Accounting  Principle 
or 
Dr.  928,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Worii-in-Progress 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  the  current  period  recognition  of 

the  transition  obligation  for 

postretirement  benefits. 
Note:  A  portion  of  the  transition  obligation 
may  be  charged  to  construction  and 
retirement  activities  provided  such  charges 
are  properly  supported. 

2.  If  the  borrower  elects  to  defer  and 
amortize  the  transition  obligation  in 
accordance  vnth  the  provisions  of 
Statement  No.  71,  the  following  entry 
shall  be  recorded: 

Dr.  182.3,  Other  Regulatory  Assets 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  tlie  deferral  of  the  transition 

obligation  under  the  provisions  of 

Sutement  No.  71. 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107.  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Otlier  Regulatory  Assets 
To  record  the  amortization  of  postretirement 

benefits  expenses  as  they  are  recovered 

through  rates  in  accordance  with 

Sutement  No.  71. 

3.  The  deferral  and  amortization  of 
the  transition  obligation  under  the 
provisions  of  Statement  No.  106  is 
considered  to  be  an  off  balance  sheet 
item.  If,  therefore,  the  borrower  elects  to 
defer  and  amortize  the  transition 
obligation  on  a  straight-line  basis  over 
the  average  remaining  service  period  of 
the  active  employees  or  20  years  in 
accordance  with  Statement  No.  106,  no 
entry  is  required.  Instead,  the  transition 
obligation  is  recognized  as  a  component 
of  postretirement  benefit  cost  as  it  is 
amortized.  It  shotild  be  noted,  however, 
that  the  amount  of  the  unamortized 
transition  obligation  must  be  disclosed 
in  the  notes  to  the  financial  statements. 

Accounting  Journal  Entries — Current 
Period  Expense  _  _ 

The  current  period  postretirement 
expense  should  be  recorded  by  the 
following  entry: 

Dr.  Various  Operations,  Kfaintsnance,  and 

Administrative  Expense  Accounts 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108il,  Retirement  Work-in-Progress 
Cr.  220.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  cuirent  period  postretirement 

benefit  expense. 
Dr.  228.3X,  Accumulated  Provision  for 

Pensicms  and  Benefits — Funded 


Cr.  131.1,  Cash— General 
To  record  cash  [>ayments  on  a  "pay-as-you- 
go"  bcsis  for  postretirement  benefits. 

Accounting  Journal  Entry— Funding 

If  a  borrower  elects  to  voluntarily 
fund  its  postretirement  benefits 
obligation  in  an  external,  irrevocable 
trust,  the  following  entry  shall  be 
recorded: 

Dr.  228.3X,  Accumulated  Provision  for 
Pensions  and  Benefits— Funded 
Cr.  131.1,  Cash— General 

To  record  the  funding  of  postretirement 
benefits  expense  into  an  external, 
irrevocable  trust 

If  a  borrower  elects  to  volimtarily 
fimd  its  postretirement  benefits 
obligation  in  an  investment  vehicle 
other  than  an  external,  irrevocable  trust, 
the  following  entry  shall  be  recorded: 

Dr.  128,  Other  Special  Funds 
Cr.  131.1.  Cash— General 

To  record  the  funding  of  postretirament 
benefits  expense  into  an  investment 
vehicle  other  than  an  external, 
irrevocable  trust 

628    Postemployment  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  112,  Employers' 
Accoiuiting  for  Postemployment 
Benefits  (Statement  No.  112)  establishes 
the  standards  of  financial  accounting 
and  reporting  for  employers  who 
provide  benefits  to  former  or  inactive 
employees  after  employment  but  before 
retirement  Inactive  employees  are  those 
who  are  not  currently  rendering  service 
to  the  employOT  but  who  have  not  been 
terminated,  including  empfoyees  who 
are  on  disability  leave,  regardless  of 
whether  they  are  expected  to  return  to 
active  service.  For  purposes  of  appljring 
the  provisions  of  Statement  No.  112, 
former  members  of  the  board  of 
directors  are  considered  to  be 
employees  of  the  cooperative. 

Postemployment  benefits  include 
benefits  provided  to  former  or  inactive 
employees,  their  beneficiaries,  and 
covered  dependents.  They  iiuJude,  but 
are  not  limited  to.  salary  continuation, 
supplemental  benefits  (including 
workmen's  compensation),  health  care, 
job  training  and  counsriing,  and  life 
insurance  coverage.  Benefits  may  be 
provided  in  cash  or  in  kind  and  may  be 
paid  upon  cessation  of  active 
employment  or  over  a  specified  period 
of  time. 

The  cost  of  providing 
postemployment  benefits  is  considered 
to  be  a  part  of  the  compensation 
provided  to  an  employee  in  exchange 
for  current  service  and  should, 
therefore,  be  accrued  as  the  employee 
earns  the  right  to  be  paid  for  future 
postemplojrment  benefits.  Applying  the 


criteria  set  forth  in  Statement  of 
Firumcial  Accounting  Standards  No.  43, 
Accounting  for  Compensated  Absences, 
a  postemployment  benefit  obligation  is 
accrued  when  all  of  the  following 
conditions  are  met: 

1.  The  employer's  obligation  for 
payment  for  future  absences  is 
attributable  to  employees'  services 
already  performed; 

2.  The  obligation  relates  to  employee 
rights  that  vest  or  acciunulate.  Vested 
rights  are  considered  those  rights  for 
which  the  employer  is  obligated  to  make 
payment  even  if  die  employee 
terminates.  Rights  that  accumulate  are 
those  earned,  but  unused  rights  to 
compensated  absences  that  may  be 
carried  forward  to  one  or  more  periods 
subsequent  to  the  period  in  which  they 
are  earned; 

3.  Payment  of  the  compensation  is 
probable;  and 

4.  The  amount  can  be  reasonably 
estimated. 

If  all  of  these  conditions  are  not  met, 
the  employer  must  account  for  its 
postemployment  benefit  obligation  in 
accorduice  with  Statement  of  Financial 
Accounting  Standards  No.  5, 
Accounting  for  Contingencies 
(Statement  No.  5)  when  it  becomes 
probable  that  a  liability  has  been 
incurred  and  the  amount  of  that  liability 
can  be  reasonably  estimated. 

If  an  obligation  for  postemployment 
benefits  is  not  accrued  in  accordance 
with  the  provisions  of  Statement  No.  5 
or  Statement  No.  43  only  because  the 
amount  cannot  be  reasonable  estimated, 
the  financial  statements  should  disclose 
that&ct. 

Accounting  Requirements 

All  RUS  borrowers  must  adopt  the 
accrual  accounting  provisions  and 
reporting  requirements  set  forth  in 
Statement  No.  112  as  of  the  statement's 
implementation  date.  A  portion  of  the 
cumulative  eCCoct  may  be  charged  to 
construction  and  retirement  activities 
provided  such  charges  are  properly 
supported.  If  a  borrower  elects  to  defer 
the  cumulative  efiisct  of  implementing 
Statement  No.  112  in  accordance  with 
the  provisions  of  Statement  of  Financial 
Accoimting  Standards  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation,  the  deferral  must 
be  approved  by  RUS. 

Effective  Date  and  Implementation 

Statement  No.  112  is  effective  for 
fiscal  years  beginning  after  December 
15, 1993.  Previously  issued  finiinriiil 
statements  shoidd  not  be  restated. 

RUS  borrowers  must  comply  with  the 
implementation  date  set  forth  in  ' 
Statement  No.  112.  At  the  time  of  the 


adoption  of  Statement  No.  112,  rates 
must  be  in  place  sufficient  to  recover 
the  current  period  expense. 

Accounting  Journal  Entries 

The  journal  entries  reqxiired  to 
account  for  postemployment  benefits 
are  as  follows: 

Dr.  435.1.  Cumulative  Effect  on  Prior  Years 

of  a  Chan^  in  Accounting  Principle 
Dr.  107,Construction  Worii:  in  Progress 
Dr.  108.8.  Retirement  Work  in  Progress 
Cr.  228.3.  Accumulated  Provision  bx 
Pensions  and  Benefits 
To  record  the  cimiulative  efiect  of 
implementing  Statement  No.  112. 
Note:  A  portion  of  the  cumulative  eSsct 
may  be  charged  to  construction  and 
retirement  activities  i»ovided  such  charges 
are  properly  supported.  Account  435.1  is 
doMd  to  Account  219.2,  Nonoperating 
Maigins. 

If  the  borrower  dects  to  defer  and 
amortize  the  cumulative  effect  in 
accordance  with  the  provisions  of 
Statement  No.  71,  the  following  entry 
shall  be  recorded: 

Dr.  182.3,  Other  Regulatory  Assets 
Cr.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  the  deferral  of  the  cumulative 

efiisct  of  implementing  Statement  No. 

112  in  accordance  with  the  provisions  of 

Statement  No.  71. 
Dr.  Varioiu  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107,  Construction  Woric  in  Progress 
Dr.  108.8,  Retirement  Work  in  Progress 

Cr.  182.3,  Other  Regulatory  Assets 
To  record  the  amortization  of  the  cumulative 

effect  of  implementing  Statement  No. 

112  as  it  is  recovered  through  rates  in 

aocordanoe  with  Statement  No.  71. 
Dr.  Various  Operations.  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107.  Construction  W<Mk  in  Progress 
Dr.  108.8.  Retirement  Work  in  Progress 
Cr.  228.3.  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  current  period  postemployment 

benefit  expense. 
Note:  If  postemployment  benefits  are 
accrued  imder  the  criteria  set  forth  in 
Statement  No.  43.  this  journal  entry  is  made 
on  a  monthly  basis.  If.  however,  dw  accrual 
is  baaed  upon  the  provisions  of  Statement 
No.  5.  this  is  a  one-time  entry  nnlnii  the 
liabiUty  is  reevaluated  and  subsequently 
adjusted. 

23.  In  §  1767.41,  Interpretation  Noa. 
630  and  631  are  proposed  to  be  added 
to  read  as  follows: 


630    Split  Dollar  Life  Insurance 

The  National  Rural  Electric 
Cooperative  Association  Split  Dollar 
Life  Insurance  provides  life  insurance 
benefits  to  cooperative  employees.  The 
benefits  provided  under  tkis  policy 
consist  of  two  components,  the  fece 


value  of  the  insurance  policy  and  the 
accumulated  cash  surrender  value. 
While  the  employee  is  the  owner  of  the 
policy,  the  employee  must  sign  a 
collateral  assignment  giving  the 
cooperative  ahmlute  right  to  the  cash 
surrender  value  of  the  policy.  Under  the 
terms  of  this  collateral  assignment,  the 
employee  must  reimburse  tke 
cooperative  for  the  premiums  paid  upon 
the  employee's  termination  of 
emplojrment  or  attaiiunent  of  the  age  of 
62  if  the  em{ftoyee  wishes  to  meintain 
the  insurance  coverage.  If  death  occurs 
prior  to  either  of  these  events,  the 
premiums  paid  to  date  by  the 
cooperative  are  deducted  from  the  death 
benefits  payable  to  the  policy 
beneficiary. 

Accounting  Requirements 

Financial  Accounting  Standards  - 
Board  Technical  Bulletin  85-4, 
Accounting  for  Purchase  of  Life 
Insiuance  (Bulletin  85-4),  states  that  the 
amount  that  could  be  realized  under  an 
insurance  contract  as  of  the  date  of  the 
financial  statements  should  be  reported 
as  an  asset  The  change  in  the  ca^ 
surrender  or  contract  value  of  that  asset 
during  the  period  should  be  reported  as 
an  adjustment  to  the  premiums  paid  in 
determining  the  expense  or  income  to 
be  recognized  for  the  period.  The 
cooperative  shall,  therefore,  record  the 
cash  surrender  value  of  the  policy  as  an 
asset  in  Account  124,  Other 
Investments,  because  of  its  absolute 
right  to  receive  that  value  based  upon 
the  employee's  collateral  assignment' 
Any  receivable  that  may  occur  as  a 
result  of  the  employee  reimbursem«at 
for  the  premiums  paid  is  contingent 
upon  the  employee  electing  to  fniiin»«ifi 
the  insurance  coverage  after  tmnination 
of  employment  or  reaching  the  age  of  62 
and  is  not  recorded  as  an  asset  on  the 
cooperative's  records. 

631    Special  Eatly  Retirement  Plan 

The  Special  Early  Retirement  Plan 
(SERP)  being  offered  throui^  the 
National  Rural  Electric  Cooperative 
Association  (NRECA)  constitutes  an 
amendment  to  its  Retirement  and 
Security  (R&S)  program.  The  SERP  is 
often  chosen  as  a  vehicle  through  wdiich 
the  cooperative  may  reduce  the  size  of 
its  workforce  or  replace  more  highly 
paid  employees  with  lower  paid  entry 
level  employees.  If  an  employee  covered 
by  an  NRECA  retirement  plan  chose  to 
retire  before  his/her  nomud  retirement 
date,  that  employee  would  receive  an 
actuarially  reduced  benefit  However, 
when  a  cooperative  elects  to  offer  a 
SOU*,  no  such  reduction  is  required. 
The  cooperative  selects  the  criteria 
imder  which  an  employee  will  be 


UMI 


23334  Federal  Register  /  Vol.  62.  No.  82  /  Tuesday.  April  29.  1997  /  Proposed  Rules 


23334  Federal  Register  /  Vol.  62.  No.  82  /  Tuesday,  April  29.  1997  /  Proposed  Rules 


eligible  to  participate  such  as  age.  years 
of  service,  or  a  combination  of  age  and 
benefit  service  requirements.  As  with 
other  amendments  to  the  R&S  program, 
NRECA  calculates  the  cost  of  the  plan 
based  upon  the  criteria  selected  by  the 
cooperative  and  allows  the  cooperative 
to  pay  the  cost  immediately  or  on  an 
installment  basis. 

Under  this  plan,  the  employee 
receives  full  retirement  benefits  in  the 
form  of  either  an  immediate  lump-sum 
setdement  or  annuity  payments.  It  is  not 
unusual  for  the  cooperative  to  add  an 
incentive  to  encourage  participation 
such  as  medical  or  life  insurance,  either 
in  whole  or  in  part,  until  age  65.  The 
actuarial  analysis  provided  by  NRECA 
includes  the  cost  of  the  SERF  and  the 
estimated  reduction  and/or  increase  in 
costs  associated  with  Statement  of 
Financial  Accounting  Standards  No. 
106,  Employer's  Accounting  for 
Postretirement  Benefits  Other  Than 
Pensions  (Statement  No.  106). 

Statement  of  Financial  Accounting 
Standards  No.  87,  Employer's 
Accounting  for  Pensions  (Statement  No. 
87) 

In  accordance  with  the  provisions  of 
Statement  No.  87,  the  costs  associated 
with  an  amendment  to  a  multiemployer 
plan  are  recognized  when  they  become 
due  and  payable.  Since  NRECA 
calculates  the  amount  due  and  payable 
at  the  time  of  the  amendment,  the  entire 
amount  due,  whether  paid  immediately 
or  financed  through  NRECA  or  any 
other  institution,  must  be  recognized  as 
an  expense  at  that  time.  This  cost  may, 
however,  be  deferred  in  accordance 
with  the  provisions  of  Statement  of 
Financial  Accounting  Standards  No.  71. 
Accoimting  for  the  Effects  of  Certain 
Types  of  Regulation  (Statement  No.  71). 

Accounting  Journal  Entries 

The  journal  entry  required  to  record 
the  additional  pension  costs  associated 
with  the  SERP  is  as  follows: 

Dr.  Various  Opentioiis,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107.  Constniction  Work-in-Prograu 


Dr.  108.8.  Retirement  Work-in-Progress 
Cr.  131.1,  Cash— General  or 

Cr.  224.  Other  Long-Term  Debt 
To  record  the  prior  service  pension  costs 

incurred  as  a  result  of  adopting  the 

SERP. 

If  the  borrower  elects  to  defer  and 
amortize  the  cost  in  accordance  with 
Statement  No.  71,  the  following  entries 
shall  be  recorded: 

Dr.  182.3  Other  Regulatory  Assets 
Cr.  131.1.  Cash — General,  or 
Cr.  224.  Other  Long-Term  Debt 
To  record,  under  the  provisions  of  Statement 

No.  71 ,  the  deferral  of  the  prior  service 

pension  costs  incurred  as  a  result  of 

adopting  the  SERP. 
Dr.  Various  Operations,  Maintenance,  and 

Administrative  Expense  Accounts 
Dr.  107.  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Other  Regulatory  Assets 
To  record  the  amortization  of  deferred  prior 

service  pension  costs  as  they  are 

recovered  through  rates  in  accordance 

with  Statement  No.  71. 

Statement  No.  106 

In  the  event  that  net  reductions  in 
postretirement  benefits  result  from  this 
plan  amendment,  the  reductions  are 
recognized  as  follows: 

1.  The  amount  of  the  reduction  shall 
first  reduce  any  existing  unrecognized 
prior  service  cost; 

2.  Any  remaining  reductions  shall 
next  reduce  any  unrecognized  transition 
obligation;  and 

3.  Any  remaining  reduction  shall  be 
recognized  in  a  manner  consistent  with 
the  accoimting  for  prior  service 
postretirement  benefit  costs. 

In  accordance  with  Statement  No. 
106,  prior  service  postretirement  benefit 
costs  are  recognized  in  equal  amounts  in 
each  remaining  year  of  service  for  active 
plan  participants.  Because  it  is  an  off- 
balance  sheet  item,  only  a  memorandum 
entry  is  required  to  reduce  the  amoimt 
of  imrecognized  prior  service  cost. 

At  adoption,  Statement  No.  106 
permitted  the  recognition  of  the 
transition  obligation  in  one  of  two  ways. 
The  transition  obligation  was 
recognized  over  the  longer  of  the 


average  remaining  service  period  of 
current  plan  participants  or  20  years,  or 
it  may  have  been  recognized 
inmiediately.  If  the  delayed  recognition 
option  was  chosen  under  Statement  No. 
106,  this,  too,  was  an  off-balance  sheet 
item  that  requires  only  a  memorandimi 
entry  to  reduce  the  amount  of 
unrecognized  transition  obligation. 
However,  if  the  immediate  recognition 
option  was  chosen,  the  cooperative 
either  recorded  the  expense  in  that  year 
or,  with  RUS  approval,  deferred  the 
expense  under  the  provisions  of 
Statement  No.  71.  If  the  expense  were 
recorded,  in  total,  in  the  year  of 
adoption,  no  unrecognized  transition 
obligation  remains  to  reduce.  If, 
however,  the  transition  obligation  was 
deferred  in  accordance  with  Statement 
No.  71,  the  journal  entry  required  to 
effect  the  reduction  in  Statement  No. 
106  expense  is  as  follows: 

Dr.  228.3,  Accimiulated  Provision  for 
Pensions  and  Benefits 
Cr.  182.3.  Other  Regulatory  Assets 

To  record  a  reduction  in  the  deferred 

Statement  No.  106  transition  obligation 
resulting  from  the  adoption  of  the  SERP. 

Note:  The  dollar  value  of  this  entry  must 
not  exceed  the  deferral  showm  on  the  balance 
sheet 

If.  after  the  two  previous  reductions 
have  been  made,  any  net  credit  remains, 
it  shall  be  recognized  in  a  manner 
consistent  with  prior  service  costs;  that 
is.  as  an  off  balance  sheet  item  that  is 
amortized  over  the  remaining  service 
lives  (to  full  eligibility)  of  the  active 
plan  participants.  The  annual 
amortization  reduces  amounts  normally 
charged  to  the  various  operations, 
maintenance,  and  administrative 
expense  accounts  and  Account  228.3  as 
postretirement  benefit  expenses. 

Dated:  April  8. 1997. 
Jill  Long  ThompMn, 
Under  Secretary,  Rural  Development. 
(PR  Doc.  97-10104  Filed  4-28-97;  8:45  am) 
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113 19033 

156 19039 

206 15363 
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740 „ 19702 
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21 

25 
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16070. 

16474. 

16667. 

17537, 
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61. 
71 
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15827.  16075, 
17052, 17063, 
17066,  17057, 
17060,  17688. 
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772 20138 

901 20138 

914 23192 

925 _ 23194 

926 16506 

944 16507 

946 --...16609 

31CFR 

1 19605 

4 - 18618 

357 18604 

Ch.  V 19499, 19500,  19672 

500 17548 

560-- 19670 

585 19672 

32CFR 

2 17548 

310 18518 

701 1 561 4 

706 18272, 18274.  19673. 

19935 
806b 17070 


199 16510 

216 16691 

552 15639 

33CFR 

5 16695 

26 -.. - 16695 

27 16695 

95 16695 

iro 16695, 17702,  18041, 

18042,20102 

110— 16695 

117...- 15842.  17071.  19222 

130 16695 

136 16695 

1 38 - 1 6695 

140 16695 

151 16695.  18043 

153 16695 

156 16492 

166. 15396. 16080.  16081. 

17704,20102.20103 

177 16695 

334 17549 
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100 16513.  19239. 19240 

117 16122, 17762,  19082, 

19243, 19245 
165 17764 

34CFR 

36CFR 

103 18275 

1 04 1 8275 

36CFR 

13 18547 

251 201 40 


327 18307 

1190 19084 

1 191 19064 

1193 19178 
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37CFR 

201 


.18705 


38CFR 

1 — 15400 

3 1 7706,  231 38 

17 1 7072 

21 1 7706 

39CFR 

3 18519 

4 18519 

20 --. 17072.  19223 

40CFR 

9 16492 

52 15751,  15844,  16704. 

17081. 17083.  17084. 17087. 

17093.  17095.  18046. 18047. 

18520.  18521.  18710. 18712. 

18716.  19047.  19049. 19051. 

19056.19224.19674,19676, 
23139 

58 18523 

60 18277,  19679, 20066 

61 1 9679 

63 15402, 15404 

80 16062 

81 15751,  18521,  18526. 
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91 15806,  20066 

180 15615, 17096,  17710, 

17717, 17720,  17723.  17730, 
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20104,20111.20117 
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271 15407 

300 15411, 15572, 16706. 
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723 17910 

725 1 791 0 
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17137. 17572. 17768. 18070. 
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19086,  19087,  19246, 19659, 

19719,  23196 

58 18567 

60 18306 

63 15452.  15453. 15754 

64.- 20147 
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71 19087.20147 

80 17771.18696 

81 18556. 18557. 23196 

92 18557 

1 31 23004 

247 18072 
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300 15572 
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46CFR 

2 16695.  17748.  19229 
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47CFR 

0 15852.  17566.  19247 

Ch.  1 16093 

1 15852.  18834.  19247. 

23148 

2 15878. 19509.  23148 

20 18834 

27 16099.16493 

32 20124 

36 15412 

52 18280, 19056,  20126 


64 19056,  19685 

68 19685 

73 15858,  17749,  18536, 
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78 23148 

90 15978. 18536,  18834 
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97 17566 
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2 16004,  16129. 19538 
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15872.  17772.  17773. 17774, 
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60CFR 

30- 
229 
600 

622 

646 

660 

674 

678 

679 

17749. 

18725. 

19660. 


.19636 
.16106 
.18300 
1 8636 

'.Ts»1."l54K.  18300 

19937 

1 9686 

~  ..._I..16648. 16666 
.16112.16736.17568. 
17753. 18167. 18542. 
19061.19062.19394. 
19686. 20129.  22896. 
23176 


17 15640. 15646, 15872. 

15673.16618,23202 

23 18659, 18731 

216 17772. 17773, 17774, 


22902 

227 22903 

229 16619. 19966 

286 16132 

600 19723. 19986 

622 17776. 19732. 19733. 

22996.23211 

63a 16132. 19296 

644 1 61 32 

648 16753. 17576.  18309. 

19986 

660 15874. 18672 

678 16132 

LIST  OF  PUBLIC  LAWS 

TNs  is  a  oonlnuing  list  of 
pubic  bMs  koni  ths  currant 
session  of  Congrsss  which 
hSMS  tMOoms  Fsderal  Ismm.  It 


may  be  used  in  conjunctton 

wtti  "PLUS"  (Pubic  Laws 
Updals  Service)  on  202-623- 
6641.  This  1st  is  siso 
svaUbie  omne  at  M^/ 
www.nara.govAiara/f8drsg/ 
tsdrsQ-html. 

The  text  of  laws  is  not 
publshed  in  ths  Fadsial 
Regislar  but  may  be  ordsred 
m  "sip  law- (indMdutf 
pempNst)  form  trom  the 
SuperirSendsffi  of  Documents, 
U.S.  Gowemmsm  PrMing 
OfRce.  Washinglon.  DC  20402 
(phons.  202-612-2470).  The 
tsxt  wil  also  be  made 
avaiable  on  the  Internet 
QPO  Access  at  hlip-7/ 


www4ecess.gpo.gov/su-jdocs/. 
Somo  lews  may  not  yet  be 

avitfabie. 

HJL  78VP.L  108-10 

To  designate  the  J.  Ptvl 
Campbel.  Senior.  Natural 
Reeouroe  Consen/alion 
Center.  (Apr.  24.  1997;  111 
StaL21) 

KR.  i22&PJL  10S-11 

To  maica  a  technical 
corradion  to  HHe  28.  UnMed 
Stales  Code,  relating  to 
jurisdtotion  for  lawsuits  against 
tsrrorist  stalss.  (Apr.  25.  1997; 
111  StaL22) 

LM  April  16.  1997 


REMINDERS 

The  items  in  this  Rst  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  29,  1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Maine;  published  2-28-97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Flood  mitigation  assistance; 
published  3-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Decoquinate:  publisfied  4- 
29-97 

Sulfadimetfioxine  iniection; 
published  4-29^7 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  snd  Human  Services 


Mednaid  and  Medteare 

programs: 

Fraud  arxJ  abuse- 
State  utilization  and 
quality  control  peer 
review  organizations; 
program  sanctions 
imposition  and 
adjudication  for  failing 
to  meet  statutory 
obligations;  published  4- 
29-97 

INTERIOR  DEPARTMENT 
Suflace  Mining  Reclamation 
and  Enforcenient  Office 
Permanent  program  arxf 

abandoned  mine  larxl 

reclamation  plan 

sutxnissions: 

Arkansas;  put)lished  4-29-97 

Texas;  published  4-29-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 

Restricted  securities  resalps; 
shorter  holding  period 
requirements;  put)lished  2- 
28-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Honey  research,  promotion, 
and  consumer  information 
order  comments  due  by  5- 
6-97;  published  3-7-97 
Milk  marketing  orders: 
Eastern  Cokxado; 
comments  due  by  5-847; 
published  4-8-97 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportatkm  of 
animals  arxf  animal  products 
(quarantine): 
Brucelk)sis  in  cattle  and 
bison — 
State  arxl  area 
dassifkatkxts; 
comments  due  t>y  5-5- 
97;  published  3-6-97 
Plant-related  quarantine, 
domestK: 

Asian  k)nghomed  beetle; 
comments  due  by  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
CorporsUon 

Crop  insurance  regulatk>ns: 
Popcorn;  comments  due  by 
54-97;  published  4-9-97 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Grants: 
Rural  venture  capital 
demonstratkxi  program; 
comments  due  by  5-9-97; 
published  4-9-97 
AGRICULTURE 
DEPARTMENT 
Rural  Telephone  Bank 
Loan  pofides: 
Teiecommunicatkxis  k>an 
program;  poik:ies,  types, 
and  requirements; 
comments  due  t>y  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telepfwne  loans: 
TelecommunKatkxis  toan 
program;  poMcies,  types, 
arxl  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 
COMMERCE  DEPARTMENT 
National  Oceanto  and 
Atmospheric  Administration 
Fishery  conservatkxi  and 
management: 


Alaska;  fisfieries  of 
Exclusive  EcorxKnc 
Zone- 
Aleutian  Islands  shortraker 

and  rougheye  rockfish; 

comments  due  by  54- 

97;  published  4-25-97 
Padfk:  cod;  comments 

due  by  5-5-97; 

published  4-18-97 
Magnuson  Ad  provisnns 
and  hkytheastem  United 
States  fisheries- 
Experimental  fishing 

permit  applnations; 

convnents  due  by  5-9- 

97;  published  4-24-97 
Northeastern  United  States 
fisfieries — 
Summer  fkxjrxler,  etc; 

comments  due  by  5-8- 

97;  published  4-647 
West  Coast  States  and 
Western  Pacifk; 
fisheries — 
Ocean  salmon  off  coasts 

of  Washington,  Oregon, 

and  California; 

comments  due  t>y  5-9- 

97;  published  4-2447 
Pacific  Coast  groundfish; 

commerrls  due  by  5-5- 

97;  published  3-2147 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Bankruptcy: 
Chnago  Board  of  Trade- 
London  Intematkxtal 
Rrtancial  Futures  and 
Optfons  ExcfMnge  Tradvig 
Link;  detribulfon  of 
customer  property  related 
to  tradkig;  comments  due 
by  5-747;  published  4-22- 
97 

DEFENSE  DEPARTMENT 

Acquisitkxi  regulations: 
Earned  vakje  management 
systems;  comments  due 
by  5-547;  published  3-6- 
97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservatfon  program: 
Certification  requirements 
arxj  test  procedures— 
Plumt)ing  products  and 
resklential  apptences; 
comments  due  t>y  5-6- 
97;  published  2-2047 
Refrigerators  and 
refrigerator-freezers, 
externally  vented;  test 
procedures;  comments 
due  by  5447;  published 
4447 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 


Locomotives  and  tocomolive 

engines;  emissfon 

standards;  ftearing; 

comments  due  by  54-97; 

published  4-1647 
Air  quaity  impiementatfon 
plans;  approval  and 
promuigatfon;  various 
States: 

lllirKM;  comments  due  by  5- 

8-97;  published  4-8-97 
Indiana;  comments  due  by 

5-547;  pubished  4-3-97 
Minnesota;  comments  due 

by  5-9-97;  published  4-9- 

97 

New  Hampshire;  comments 
due  by  5-9-97;  published 
4-947 

Utah;  comments  due  t>y  5- 
947;  published  4-9-97 

Vermont;  comments  due  by 
5447;  pubished  4-9-97 
Clean  Air  Act 

Federal  operating  permits 
program;  Indian  country 
policy;  comments  due  by 
5447;  pubished  3-2147 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  5-547;  published  4- 
4-97 

Hazardous  waste: 
CharacteristK  metal  wastes; 
treatment  standards 
(Phase  IV);  data 
availabiity;  comments  due 
by  5447;  published  4-8- 
97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Emptoyment  dncriminatfon: 
Age  Discriminatnn  in 
Emptoyment  Act- 
Rights  and  claims 
wffivsrs;  comments  due 
by  5-947;  published  3- 
1047 

FEDERAL 
COMMUNICATIONS 

Common  carrier  servtoes: 
Satellite  communicattons — 
Fixed-s^eMte,  fixed, 
mobile,  and  govemmertf 
operattons;  spectrum 
alocatton;  comments 
X  due  by  5-547; 
published  4-4-97 
Radto  services,  special: 
Amateur  servwes — 

Spread  spectrum 
communication 
tecfmotogies;  greater 
use;  comments  due  by 
5-547;  pubkshed  3-19- 
97 

Radto  stattons;  table  of 
assignments: 
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Mtana:  comments  du«  by 
S«47;  puUshed  3-21-97 
Tmas;  comments  due  bf  5- 

547:  puMshed  3-2fr«7 
\MBOoniin;  comments  due 
by  5-547:  pubished  3-21- 
97 
FEDERAL  HOUSmO 
FMANCE  BOARD 
Federal  home  loan  bank 
system. 

Housing  finance  and 
communfty  investment: 
mission  achiovsiiHNrt, 
comments  due  t)y  54-97; 
pubished  44-97 

FEDERAL  TRADE 


Trade  ragulaiion  rules: 
Home  entertaJnmorrt 
products;  power  output 
claims  tor  amplifiers; 
comments  due  by  5-747; 
pubfished  4-747 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Ctiloroiuorocarbon  propefiants 
in  seN-prassurized 
contsiners:  current  usage 
dslsrmined  to  be  no  longer 
eeaertial.  comments  due  by 
&6-97;  pubished  3-647 

Human  drugs: 
Current  good  manuiacturing 


Dietary  supplements  and 
dtotary  suppiemerl 
ingredients;  comments 
due  by  5-747; 
pubfished  2-647 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 


Indirect  cost  appeals; 
grant  appools  procedure; 
CFR  part  removed; 
commerts  due  by  5-647: 
pubfished  3-647 

HOUSMO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubfic  and  Indon  housing: 


RertsI  voucher  and 
camficato  programs 
(Section  8>— 
Loosing  to  relatives; 

losfiictions,  commerts 

due  by  5447; 

pubfished  3-1047 

MTERIOR  DEPARTMENT 
Land  Management  Bureau 

Federal  regulatory  review: 
Coal  management; 

comments  due  by  5-947: 

pubfished  4-947 
Deiegotfon  of  authorly, 

cooperative  agreements 

and  contracts  for  oil  ar«l 


comrrwrte  due  by  5-947; 
pubfished  4447 

■fTERtOR  DEPARTMENT 
FWi  and  IMHdHfa  Sarvioa 
Endangered  and  threatened 
species: 

Desert  bighorn  slwep: 
Peninsular  Ranges 
population;  comments  due 
by  5-747;  pubfished  4-7- 
97 
Eixiangered  Species 
Convention: 
AppendKOS  arxt 
amendments;  comments 
due  by  5-947;  pubfished 
4-17-97 

MTERIOR  DEPARTMENT 
Mbierala  Management 
Sarvlca 

Royaiy  management: 
Reporting  and  paying 

royalbes  on  gas  standards 

and  gas  analysis  report; 

corrwnerte  due  bf  5-547; 

pubfished  4-447 

MTERIOR  DEPARTMENT 
Surfaoa  Mining  Radamaoon 
and  enforcement  Ofnca 

Permenertt  program  arxl 
abandorwd  mine  land 
reclamation  plan 
sul)missions: 

Montana;  comments  due  t)y 
5-747;  published  4-747 


JUSTICE  DEPARTMENT 


Norwnmigrsnt  < 
Nurses  (H-1A  category): 
extension  of  authorized 
period  of  stay  lnU.S.; 
processing  procedures; 
comments  due  t)y  5-647; 
pubfished  3-7-97 
JUSTICE  DEPARTMENT 
Priaona  Buraeu 
General  managameni  poficy: 
Searching  and  detaining  or 
,  arresting  persons  other 
ttian  inmates;  commerto 
due  by  5-&47;  pubfished 
3^47 
Inmate  control,  custody,  care, 
eto.: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-547;  pubished 
3-647 

NUCLEAR  REGULATORY 

PlantB  and  materials;  physical 
protection: 

Nuclear  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  internal 
threat;  comments  due  by 
5-647;  pubfished  2^2047 

PERSONNEL  MANAGEMENT 
OFFICE 

EmploymerA: 
Reduction  in  force- 
Initial  retiremenl  eligibaity 
establishment  arvj 
health  t)enelit8 
continuance;  annual 
leave  use;  comments 
due  by  5-9-97; 
pubfished  3-10-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  padcage  link  (GPL) 
service— 

Implementation:  comments 
due  by  5-9-97; 
published  4447 


TRANSPORTATION 
DEPARTMBa 

Coeal  Guard 

Drawbridge  operations: 

Louisiana:  comments  due  by 
5-647;  pubfished  4-447 

Ports  and  waterways  safety: 

Port  Everglades.  FL;  safety 
zone:  comments  due  tii 
5«47:  pubfished  3-7-97 

Regattas  and  marine  parades: 

Fort  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-747;  pubfished 
4-747 

TRANSPORTATION 
DEPARTMENT 

Ecorwmfc  regulattons: 

Intamaltonal  passenger 
tariff-fiing  requirements; 
exemptfon;  comments  due 
by  5-947;  pubfished  3-10- 
97 

TRANSPORTATION 
DEPARTMENT 

raoarai  awminni 
Admtnlati'atlon 

Airworltiiness  drectives: 

AirtXA;  comments  due  by  5- 
547;  pubfished  3-2647 

Airtxis  Industrie;  comments 
due  by  5-547;  pubfished 
3-2647 

Boeing:  comments  due  by 
5-547;  pubfished  3-447 

Domien  comments  due  by 
5-547;  pubfished  3-26-97 

Gulfstream  American 
(Frakes  Aviation); 
comments  due  by  5-5-97; 
pubfished  3-2647 

Lockheed;  comments  due 
by  5-547;  pubfished  3-26- 
97 

Pilatus  BritlervNorman  Lkl; 
comrrtents  due  t>y  5-5-97; 
pubfished  »^47 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FOK:        AiiypanonwhouMatlMFedMdItagistwandCodsofFedHil 
Ragulatioiu. 

WBO:       Sponaotwi  by  tb*  OIBca  of  tha  Fadanl  Ragistar. 

WHAT:    Ftm  public  briafingi  (•ppraadmately  3  boun)  to  prawnt: 

1.  Hm  laguktoty  procaM.  witb  a  fociu  on  tfaa  Padanl  Ragiatar 
•yatam  and  tha  public's  tola  in  tha  (lavakqmiant  of 
regulationt.    . 

2.  Tha  ralationahip  batwaan  tha  Fadatal  Ragiatar  and  Coda 
of  Fadaral  Ragulatioaa. 

3.  Tba  impoftant  elamantt  of  typical  Fadatal  Ragistat 
documanta. 

4.  An  inttodttction  to  tha  finding  aida  of  tha  FR/CFR  syctam. 
WHY:       To  provida  tha  public  with  accaat  to  infonnatiao  nacaaaaty  to 

raaaaich  Fadatal  agancy  ragulatioas  which  diiw:tly  afbct  than. 
Tbara  will  ba  no  diacuaaion  of  spacific  agaocy  ragulatioiu. 


WHEN: 
WHERE: 


Kansas  Qty— In^pendence.  MO 

Msy  6.  1997  at  9K)0  am  to  12:00  nocm 

Many  S.  Tniman  Lilvaiy 

Whistle  Stop  Rocm 

U.S.  Highway  24  and  Dalaware  Street 

Independence.  MO  64050 


WHEN: 
WHERE: 


WHEN: 
WHERE: 


Long  Beach,  CA 

May  20,  1997  at  OKW  am  to  12:00  noon 
Glflun  M.  Andenm  Federal  Building 
501  W.  Ocean  Blvd. 
Confarenos  Room  3470 
Long  Beach.  CA  90802 

San  Francisco,  CA 

May  21.  1997  at  9:00  am  to  12:00  noon 

Phillip  Buiton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Franciaco.  CA  94102 


Anchorage,  AK 

May  23.  1997  at  9.-00  am  to  12KX)  noon 
Federal  Building  and  U.S.  CourthouM 
222  West  7th  Avenue 
Executive  Dining  Room  (Inside  Cafatetia) 
Anchorage,  AK  99513 
RESERVATHmS:  For  Kansas  Qty,  Long  Beach.  San  Frandaoo 


WHEN: 
WHERE: 


and  AnchoragB  wrorkshopt  please  call 
Federal  Infannaticm  Center 
l-80O«88-9889  x  0 


INFOffMATION  ABOUT  THE  SUPErailTEIIBEHT  OF  IXXnJM^MTS' 8U 


Pirhlir^  1  £iijife 
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INFOffVyUTION  ABOUT  THE  SUPEraNTENaEIIT  OF  DOCUM^flTS' 8U^ 

KaimwlKn  to  expect  yoorrewwriMlicc  and  keep  a  CMddiiiiccoiiiiiif.  lb  keep  our  sobscripdoii 
prices  down,  the  Oovemment  Printing  Office  mails  each  stAacnbct  only  one  renewal  notice.  Yoa  can 
lean  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
die  top  line  of  your  label  oijAoHvi  in  iWi  enmgyje: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shows  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  siMmn  date. 
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Public  taws 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997, 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcennente  c*  newly  enacted  laws  or  access  the  online  database  at  http://www  access 
gpo.gov/su_docs/ 


To  be  sure  diat  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superinteadem  of  IX)cuments,  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 

will  be  reinstated. 

TVi  rha«ir  jrnir  addrrn-  Please  SEND  YOUR  MAEJNG  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

Tbinqiriic  about  your  subicriptioatenrice:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  conespoodeoce;  to  die  Superintendent  of  Documents.  Atm:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-937S. 

Tb  order  s  aew  sabscriptioii:  Please  use  die  order  form  provided  below. 


SupsifcitwidantolPocumenteSubscrlptfon  Older  Fomi 


my  aObscriptions  88  felaMs: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Fodoral  Rogistor  (FR);  including  \t)e  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


subscriptions  to 

The  total  cost  of  my  order  is  $ 


Ragistsr.  da/7y  only  (FRDO),  at  $555  each  per  year. 


(Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cowpery  or  pMwral  name 


type  wp**) 


CNyi  aiato.  ap  ood* 


Oeylbne  phone  indudkiQ 


code 


PurehMe  onler  number  (oplioni(| 


FOr  afWac¥L  check  box  balow: 

□  Do  not  make  my  name  availabie  to  other  mailers 
Check  mattiod  of  psymsnfc 

a  Check  payable  to  Superintendent  of  Documents 

□  QPO  Deposit  Account   I    I    I    I    I    I  Tl-H 
□VISA     QMasterCard  |    |    |    |   |iwptr«tiond«tet 

I  I  I  I  I  I  I  I  I  I  I  i  M  M  I  I  m 

Thank  you  Ibr  your  oid^ 

IMIbc  Superintendent  of  Documents 

P.O.  Box  371964.  Pittsburgh.  PA  1S250-7054 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Yli(S,  enter  my  subscription(s)  as  follows: 


Onlar  PrDcaning  Coda: 

*6216 


S3 


Charge  your  order.  B|K|  ^^^ 
H'sEasyl^Ki  mSmd 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLK:  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Perwnal  Name) 


(Please  type  or  print) 


(Additioaal  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  we  DMke  yoarnaiBBUdnss 


YES  NO 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Etocuments 

I I  GPO  Deposit  Account        [^ 

I I  VISA  or  MasterCard  Account 

I 


-n 


(Credit  cant  expiration  date) 


1 

Thank  you  for 
your  order! 


(Authorizing  Signature)  12/96 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 
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Microfiche  Editions  Available... 

Fedoal  Register 


TlwFwJaral  Register  is  publi^)ed  daiiy  in 
24x  inicnofiche  format  and  mailed  to 
the  folkMving  day  via  first 
maiL  As  part  of  a  microfiche 
Fsdeial  negialsr  subacripiion,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Ragiiter  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regulatioiis 

The  Code  of  Fedsrtf  fttmifattimt 
oomprtiing  spproximaMy  200  voiumM 
ind  rsirfssdal  laaMonoes  year  on  a 
ouvtMlv  baris.  is  putiaitied  in  24x 
innniiKne  nniMi  w  uw  cunvni 
to 


Microfiche  Sobecription  Prices: 
IMeral  Regiater: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Aderal  Regnlatioiis: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 

«Oq«k 

*5419 

LJ   YES,  eater  the  foUowing  mdicated  subscriptioos  in  24x  microfiche  fonnat 


lt% 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


(MFFR)  □  One  year  at  $220  each        □  Six  months  at  $1 10 

.  Code  of  Federal  RcgulatioiM  (CFRM7)  Q  One  year  at  $247  each 

The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Q  Do  not  make  ray  name  available  to  odier  mailers 


(Compaiiy  or  penonal 


(FIcMc  type  or  print) 


(Additiooal  addreM/attentioo  line) 


(Street  addreas) 


(Oty;  State,  Zip  code) 


(Dajftme  phot 


area  code) 


(PnrrhMc  order  no.) 


Q  CbedL  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        f  I    I    I    I    I    Fl  -  D 

Q  VISAS  MasterCard  I    I    I    I    Uen>iraiioB> 

I  I  I  I  I  I  I  I  I "m 

(Authorizing  signature)  i/g? 

Tkmmk  yom  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  1525(V-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-M 


(Rev.  «23) 


gpoaccess@gpo.gov 


UMI 


DiiKli/^  E>av\Are 


Order  Now! 


Public  Papers 
off  the 

Presidents 
oftiie 
United  States 


William  J.  Clinton 

liM» 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 


by  iIm  Offica  of  Hm  Ftdwal 


JUgiattr.  NatioiMl 


Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  PlttaiMrgii,  PA  15250-7954 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


United  States  Government 


THE  aniTED  STATES 
GOVERNMENT  MANUAL 
1996/97        -1 


*36  per  copy 


Charge  your  order. 

Pl«UCATKXS  *  PfflXXICALS  *  a£CTBC»«C  POOOOCTS  •  "  ^  635/.' 

Order  Processing  Code: 

*7917 

Q  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97 

S/N  069-000-00069-O  at  «36  (M5  foreign)  each. 

Total  cost  of  my  order  is  « Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

(Please  type  or  print)       G  Check  payable  to  Superintendent  of  Documents 

aGPO  Deposit  Account 

□  VISA     □  MasterCard 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  Zip  code 


L        ilzc  hi             _j 

.    i  (expiration  date)     Thank  you  for  your  order! 

Daytime  phone  including  area  code 
Purchase  order  number  (optional) 


Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

Mail  orders  to: 


&96 


Superintendent  of  Documents 
RO.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 


(l«e».4W7) 


The  authentic  text  behmd  the  news  . 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


TN*  unique  MivtM  prowidM  up-kHMs 
Inionnrtion  on  Pfiiclaniil  pofciet 
Mid  wiounoMnenti.  It  oonliins  the 

■Bu  01  me  rTBenenr  s  puoic 
ipeeches,  sMenMnie,  messeoee  to 
CongraMi  news  confsfencoi,  end  olhor 

I  by  the 


The  Weeidy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  sutxnitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  OfHce  of  the  Federal 
Register,  NatkNial  Archives  and 
Records  Administratk>n. 


Superintendent  of  Documents  Subscription  Order  Form 


*5420 


CodK 


LJ  YES,  please  enter. 


Charga  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


can  keep  up  to  date  on  Presidential  activities. 

Q  $137.00  First  Class  Mail 
The  total  cost  <tf  my  order  is  $ . 


one  year  subscriptions  for  the  Weekly  CoMpiatioB  of 

Q  $80.00  Regular  Mail 


(PD)soI 


.  Price  includes 

refular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Fleate  type  or  print) 


(Additional  addrem/attenlion  line) 


(Street  addrem) 


(City,  State.  Zip  code) 


(Daytme  plioiic 


area  code) 


(Purehaie  order  na) 


Pot  fn^UCff  i 

Q  Do  not  make  my  name  available  to  other  mailen 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        f   I    I    I    I    I  Tl  -  D 
d  VISA  Q  MasterCard   I    I    I    I    Ifemjmtkm) 

I  I  I  I  I  I  I  I  1  I  I  1  I  I  I  I  I  rrn 


(Authorizini  signature)  »9i 

Tkamk  yomfor  yomr  onkr! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  3719S4,  Pittsburgh.  PA  15250-7954 


UMI 


VOL 
6  2 


ISS 


AP 
29 

1997 

• 

® 

Printed  on  recycled  paper 

1 
* 

UMI 

4-30-97 
Vol.  62 


No.  83 


ISS 


«« 


«  •■             ^ 

s  a 

^  B 

^^  ■■            ^ 

•r mi^- -^^ 

mm  ^ 

'~                   m  ^           . 


Wednesday 
April  30,  1997 


UMI 


THE  PAPER  .^ND  INK  USED  IN  THE  ORIGINAI. 
PUBLICATION  MAY  AFFECT  THE  QUALFH'  OF 
THE  MICORFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  lor  pnvate  use.  S300 


PERIODICALS 

Postage  ana  Fees  Paid 
U.S.  Govemment  Pnnting  Office 

(ISSN  0097-6326) 


A  A  AVIr  AXr  AVIr  A  VtrAVIr  A4rVlrVlr*3  -  Q2  GI T 

fi   FR         UMI      346U  DEC      97 

UMI 

SERIALS  ACQUISITIONS 

PO  BOX  1346 

ANN  ARBOR      MZ   48106 


481 


ISS 


\Wm 


n 


Federal  Register  /  Vol.  62,  No.  83  /  Wednesday,  April  30.  1997 


4-30-97 

Vol.  62        No.  83 

Pages  23335-23612 


Wednesday 
April  30,  1997 


Briefings  on  how  to  nae  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue.  For 
information  on  briefings  in  Kansas  City  and  Independence 
MO,  Long  Beach  and  San  Francisco,  CA,  and  Anchorage, 
AK.  see  the  announcement  in  the  Reader  Aids. 
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Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govemment  Printing 
Office  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  compile  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
(rfficial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  availaMe. 

http'7/www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
sovices  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  Usct  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccessOgpo.gov 
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available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  docimients  having  general 
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Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
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edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
RMister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suoscription;  the  microfiche  edition  of  the  Federal  ■egialM' 
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roieign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
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General  online  information  202-512-1530;  1-B88-293-6498 

Single  copies^Mck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  o(li«r  tefephone  numbers,  see  the  Reader  Aids  tectioB  at  the  end  of 
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NOW  AVAILABLE  ONLINT 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.gov/nara/iedregMdhMdhoiitJitiiil 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info9fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
%VHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  %»ith  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  fca  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

W^EN:  May  13,  1997  at  9KW  am 

W^EKE:  Office  of  the  Federal  Register 

ConflBrance  Room 

800  Noith  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


RESERVATIONS; 


FOR  AOOmONAL  I 


I  SB  THE  ANNOUNCaCNT  M  HEAOO  ane 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


IV 


Federal  Register  /  Vol.  62,  No.  83  /  Wednesday,  April  30,  1997  /  Contents 


Contents 


m 


Federal  Register 

Vol.  62,  No.  83 
Wednesday,  April  30.  1997 


Agricultural  Mariieting  Service 

PfK)P06E0  RULES 

Soybean  promotion,  research,  and  consumer  information: 
United  Soybean  Board;  representation  adjustments, 
23393-23394 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  23429-23430 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Rural  Utilities  Service 

Army  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive  or  partially 
exclusive: 
Enclosure  sign  device,  23436 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Childhood  Agricultural  Injury,  23463-23467 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  23467 

Coast  Gtiard 

RULES 

Ports  and  waterways  safety: 
Lower  Mississippi  River;  regulated  navigation  area, 
23358-23360 
PROPOSED  RULES 

Drawbridge  operations: 

New  York,  23409-23410 
NOTICES 
Meetings: 

Chemical  Transportation  Advisory  Committee,  23526- 
23527 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  23430-23432 

Copyright  Office,  Ubrary  of  Congress 

RULES 

Cable  compulsory  license: 
Merger  of  cable  systems  and  individual  pricing  of 
broadcast  sipials,  23360-23362 


Defense  Department 

See  Army  Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  23436 

Education  Department 

NOTICES 

Meetings: 
Free  Application  for  Federal  Student  Aid  (FAFSA). 
23436-23437 

Employment  Standards  Administration 

NOTICES 

Minimtim  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

23496-23498 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Strategic  Petroleum  Reserve;  policy  statement;  comment 
request,  23437-23441 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Fuels  and  fuel  additives — 
Deposit  control  gasoline  additives;  certification 
standards;  reporting  and  record  keeping 
requirements,  23362-23363 
Air  quality  implementation  plans;  approval  and 
pipmulgation;  various  States: 
California,  23365-23368 
Illinois;  correction,  23534 
Washington,  23363-23365 
Antarctica;  environmental  impact  assessment  of 

nongovernmental  activities,  23538-23549 
PROPOSED  RULES 
Air  programs: 
Outer  Continental  Shelf  air  regulations — 
Corresponding  onshore  area  requirements;  consistency 
update  for  Florida,  23422-23426 
Air  quality  implementation  plans;  approval  and 

promidgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Alabama,  23421-23422 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  23420-23421 
New  Jersey,  23410-23420 
Washington.  23420 
Pesticide  programs: 
Worker  protection  standards — 
Chemical-resistant  glove  requirements,  23426 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2344S-23447 
Pesticide  applicator  certification:  DOD  plan,  23447-23448 
Pesticide,  food,  and  feed  additive  petitions: 
Cowan  Co.  et  al..  23455-23460  ^     ^ 
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Pesticide  programs: 
Federal  Insecticide,  Fungicide,  and  Rodenticide  Act — 
DuPont  Agricultural  Products  of  Delaware;  genetically 
engineered  microbial  pesticide;  small-scale  testing, 
23448-23449 
Pesticide  registration,  cancellation,  etc.: 

Wilbur  Ellis  et  al.,  23449-23455 
Pesticides;  emergency  exemptions,  etc.: 
Carbofuran.  23460-23461 

Executive  Office  of  ttie  President 
See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Rolls  Royce  pic,  23339-23341 
Qass  E  airspace,  23341-23345 
Restricted  areas,  23345-23346 

Standard  instrument  approach  procedures,  23346-23350 
PROPOSEO  RULES 

Airworthiness  directives: 

Saab,  23402-23404 
Class  E  airspace,  23404-23408 
NOTICES 
Environmental  statements;  availability,  etc.: 

Syracuse-Hancock  International  Airport,  NY,  23527 
Meetings: 

Aviation  Rulemaking  Advisory  Conunittee,  23527-23528 
Passenger  bcility  charges;  applications,  etc.: 

Brownsville/South  Padre  Island  International  Airport, 
TX,  23528 

Pitt-Greenville  Airport,  NC,  23528-23529 

Pocatello  Regional  Airport.  ID,  23529   . 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Kansas,  23376 

Missouri,  23376 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Arizona,  23426-23427 

California.  23427-23428 

Louisiana,  23427 
NOTICES 
Reporting  and  recordkeeping  requirements,  23462-23463 

Federal  Election  Commission 

RULES 

Reports  by  political  committees: 
Best  efforts;  200-t-  contributors  identification,  23335- 
23337 


Energy  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Lace  River  Hydro;  correction,  23534 
Applications,  hearings,  determinations,  etc.: 

Brennan  Power  Inc.,  23441 

Colonial  Energy,  Inc.,  23441 

Eastern  Shore  Natural  Gas  Co.;  correction,  23534 

Gasdel  Pipeline  System,  Inc.,  23441-23442 

GPU  International  Asia,  Inc.,  23442 

GPU  Power,  Inc.,  23442-23443 

GPU  Power  Philippines,  Inc.,  23442 

Pacific  Gas  Transmission  Co..  23443 

Panhandle  Eastern  Pipe  Line  Co..  23443 


Sunoco  Power  Marketing  L.L.C.,  23443-23444 
Trailblazer  Pipeline  Co.,  23444 

Federal  Prison  Industries 

PROPOSED  RULES 

Federal  Prison  Industries  inmate  work  program;  eligibility, 
23536 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Barton  Springs  salamander.  23377-23392 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

23478-23479 
Environmental  statements;  availability,  etc.: 

Coakley  Landfill  Superfund  Site.  NH,  23479 
Fisherman's  Protective  Act: 

Taiwan;  Pelly  amendment  termination,  23479-23480 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Hygromycin  B,  pyrantel  tartrate,  and  tylosin 

Correction.  23534 
New  drug  applications — 

Amikacin  sulfate  injection.  23357 
Amikacin  sulfate  solution.  23357-23358 
Sulfadimethoxine  oral  solution,  23356-23357 
Oxytetracycline  hydrochloride  soluble  powder.  23356 
Human  drugs: 
Sunscreen  drug  products  (OTC)^ 
Tentative  final  monograph  amendment,  23350-23356 
NOTICES 

Food  additive  petitions: 
Toyo-Morton,  Ltd.,  23467-23468 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Hnancing  Administration 

RULES 
Medicare: 
Health  maintenance  organizations,  competitive  medical 
plans,  and  health  care  prepayment  plans — 
Expedited  review  process  for  medicare  beneficiaries; 
establishment.  23368-23376 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  23444-23445 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management,  property  disposition,  moderate 
rehabilitation,  and  rental  voucher  programs, 
23552-23611 


NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conmient  request,  23472-23476 
Meetings: 
St  Petersburg  Citizen's  Advisory  Commission  Federal 
Interagency  Task  Force,  23477 
Organization,  functions,  and  authority  del^ations: 
Directors,  Housing  of  Divisions;  authority  revocation  and 
redelegation,  23477-23478 

Interior  Department  n 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  ReveiMM  Service 

PROPOSED  RULES 
Income  taxes: 
Amortization  of  goodwill  and  other  intangibles 

Hearing.  23408-23409 
Obligation-shifting  transactions,  multiple-party;  realized 
income  from  leases,  etc.  and  deductions  claimed 

firom  another  party     

Hearing  cancelled,  23408 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  23530-23532 
Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Individuals  who  have  chosen  to  exfMtriate;  quarterly  list, 
23532-23533 
Meetings: 
Commissioner's  Advisory  Group,  23533 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 
China  et  al.,  23433 
Antidumping  duty  orders  and  findings: 
Determinations  not  to  revoke,  23432 
Applications,  hearing,  determinations,  etc.: 
Brigham  and  Women's  Hospital,  et  al.,  23433 
Brooklyn  College  of  the  City  of  New  York,  et  al.,  23433- 

23434 
University  of — 
Arkansas,  23434 
California,  23434-23435 
California,  et  al.;  correction,  23434 
Colorado,  etal..  23434 

inlemational  Trade  Commission 

NOTICES 

Import  investigatioiu: 
Engineered  process  gas  tuibocompresscn-  systems, 
whether  assonbled  or  unassemgled,  and  whether 
complete  or  incomplete  from — 
Japan,  23483-23484 
Heavy  fbrged  handtools  from — 

Chhia.  23484-23485 
Steelwiie  rod  from — 
Canada,  23485 
Privacy  Act: 
Systems  of  records,  23485-23496 

Justice  Department 

See  Federal  Prison  Industries 


Labor  Department 

See  Employment  Standards  Administration 

See  Pension  and  Wel&re  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  23480- 
23481 
Meetings: 
Resource  advisory  coimcils — 
Eastern  Washington,  23481 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Designated  Federal  entities  and  Federal  entities;  list. 
23505-23507 

Maritime  Administration 

PROPOSED  RULES 

Cargo  preference-U.S.  Flag  vessels: 

Exclusive  carriage  of  export  cargo 
Available  U.S.-flag  commercial  vessels,  23426 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  conmient  request,  23530 

National  Aeronautics  and  Space  Administmion 

NOTICES 
Meetings: 
Advisory  Council,  23498 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards: 
Telecommimications — 
Project  25  land  mobile  radio  standards;  availability, 
23498 

National  InsMtutas  of  MaaWi 

NOTICES 
Meetings: 
National  Institute  on  Alcohol  Abuse  and  Alo^olism,* 
23468 

National  Ocaanic  and  Atmoapheric  AdmlnistFation 

NOTICES 

Coastal  zone  management  program  and  estuarine 
sanctuaries: 

North  Carolina  Coastal  Zone  Management  Pro-am,  23435 
Permits: 

Marine  mammals.  23435-23436 

Nattonai  Park  Sarvioa 

NOTICE 

Environmental  statements;  availability,  etc.: 
Lyndon  B.  Johnson  National  Historical  Park.  23481- 
23482 
Environmoital  statements;  notice  of  intent 
Sequoia  and  lOngs  Canyon  National  Parks,  CA; 
wilderness  management  plan,  23482 
National  Register  of  Historic  Places: 
Pending  nominations,  23482-23483  • 
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Nudear  Regulatory  Commission 

PfK)POSED  RULES 

Byproduct  material;  domestic  licensing: 
Funding  by  non-profit  and  non-bond  issuing  licenses;  self 
guarantee.  23394-23402 

NOTICES 

Environmental  statements;  availability,  etc.: 
Virginia  Electric  &  Power  Co..  23504-23505 

Applications,  hecirings,  determinations,  etc.: 
Carolina  Power  &  Light  Co..  2349»-23499 
Commonwealth  Edison  Co..  et  al..  23499-23501 
Rochester  Gas  and  Electric  Corp..  23502-23504 

Office  Of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

PnOf>OSED  RUt.ES 

Employee  Retirement  Income  Security  Act: 
Civil  monetary  penalties;  inflation  adjustment 
Correction.  23534 

Pension  Benefit  Guaranty  Corporation 

NOnCES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request.  23507 

Pubiic  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administr^on 
NOTICES 
Meetings: 
National  Toxicology  Program;  Scientific  Counselors 
Board.  23468 
National  toxicology  programs: 
Biennial  Report  on  Carcinogens:  criteria  and  process  used 
in  listing  substances.  23469-23470 

Rurai  Utilities  Service 

PROPOSED  RULES 
Rural  development: 
Distance  learning  and  telemedicine  loan  and  grant 
program 
Correction.  23394 
NOTICES  « 

Environmental  statements;  availability,  etc.: 
Palmetto  Electric  Cooperative.  23430 

Securities  stkI  Excttange  Commission 

NOTICES 

Meetings:  Sunshine  Act.  23515-23516 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc..  23516-23519 
International  Securities  Clearing  Corp..  23519-23520 
New  York  Stock  Exchange.  Inc..  23521-23524 
Applications,  hearings,  determinations,  etc.: 
United  Continental  Income  Investment  Programs.  23507- 

23508 
United  Funds,  Inc..  23509-23510 
United  Income  Investment  Programs.  23510-23511 
United  International  Growth  Investment  Programs. 

23511-23513 
United  Periodic  Investment  Plans  to  Acquire  United 
Accumulative  Fund  Shares  of  United  Funds.  Inc., 
23513-23514 
United  Vanguard  Investment  Programs.  23514-23515 


Small  Business  Administration 

RULES 

Small  business  investment  compcmies: 

Examination  fees;  base  fees  for  examination 
establishment,  23337-23339 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  23524- 
23525 
Disaster  loan  areas: 

Arkansas.  23525 

Social  Security  Administration 

NOTICES 

Meetings: 
Electronic  customer  services  provided  on  networks  such 
as  Internet;  privacy  and  security  issues;  public 
fonuns  and  electronic  town  meeting,  23525-23526 

State  DefMrtment 

NOTICES 
Privacy  Act: 

Systems  of  records;  correction.  23534 

Sut>stance  Abuse  and  Mental  Healtti  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 

meeting  minimum  standards,  list,  23470-23471 
Meetings: 
Substance  Abuse  and  Mental  Health  Services 

Administration  special  emphasis  panel,  23471-23472 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
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Separate  Parts  In  This  Issue 


Part  II 


Department  of  Justice.  Federal  Prison  Industries.  23536 

Part  III 

Environmental  Protection  Agency,  23538-23549 

Part  IV 

Department  of  Housing  and  Urban  Development.  23552- 
23611 


Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Registar 

Vol.  62,  No.  83 

Wednesday.  April  30,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  104 
[Notic*  1997-7] 

Recordkeeping  and  Reporting  by 
Political  Committees:  Best  Efforts 

AGENCY:  Federal  Election  Commission. 
ACTX)H:  Final  Rule;  Transmittal  of 
r^ulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  revising  its  regulations 
implementing  the  requirement  of  the 
Federal  Election  Campaign  Act 
("FECA")  that  treasurers  of  political 
committees  exercise  best  efforts  to 
obtain,  maintain  and  report  the 
complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  $200  per  calendar 
year.  The  new  rules  change  the  required 
statement  that  must  accompany 
solicitations  for  contributions.  The 
revisions  also  state  that  separate 
segregated  funds  must  report 
contributor  information  in  the 
possession  of  their  connected 
organizations.  Further  information  is 
provided  in  the  supplementary 
information  which  follows. 
DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
document  annoimdng  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper.  Assistant  General 
Counsel,  or  Ms.  Rosemary  C.  Smith, 
Senior  Attorney.  999  E  Street  N.W., 
Washington.  D.C.  20463.  (202)  219-3690 
or  toll  free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the  text 
of  revisions  to  its  regulations  at  11  CFR 
104.7(b)(1)  and  (b)(3).  which  set  forth 


steps  needed  to  ensure  that  political 
committees  use  their  best  efforts  to 
obtain,  maintain  and  submit  the  names, 
addresses,  occupations  and  employers 
of  contributors  whose  donations  exceed 
$200  per  year.  These  regulations 
implement  section  432(i)  of  the  Federal 
Election  Campaign  Act  of  1971.  as 
amended  ("the  Act"  or  "FECA").  2 
U.S.C.  432(i). 

On  October  9, 1996  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  which  it  sought  conunents 
on  proposed  revisions  to  these 
regulations.  61  F.R.  52901  (Oct.  9,  1996). 
The  comment  period  was  subsequently 
extended  to  January  31. 1997.  61  F.R. 
68688  (Dec.  30, 1996).  Written 
comments  were  received  from  the 
Center  for  Responsive  Politics  (CRP).  the 
RepubUcan  National  Committee  (RNC), 
Washington  State  Coalition  Against 
Violent  Crime  (WSCAV),  the  Internal 
Revenue  Service  (IRS),  Hervey  W. 
Herron,  and  a  joint  comment  6t>m 
Seafarers  Political  Activity  Donation 
(SPAD)  and  Seafarers  International 
Union  (SIU). 

Since  these  rules  are  not  major  rules 
within  the  meaning  of  5  U.S.C.  804(2), 
the  FECA  controls  the  legislative  review 
process.  See  5  U.S.C.  801(a)(4),  Small 
Business  Regulatory  Reform 
Enforcement  Fairness  Act.  Public  Law 
104-121.  section  251, 110  Stat.  857,  869 
(1996).  Section  438(d)  of  TiUe  2,  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  April  25, 1997. 

Explanation  and  Justification 

The  FECA  specifies  that  reports  filed 
by  political  committees  disclose  "the 
identification  of  each  *  *  'person 
(other  than  a  political  committee)  who 
makes  a  contribution  to  the  reporting 
committee  *  *  *  whose  contribution  or 
contributions  [aggregate  over  $200  per 
calendar  year]  •  •  *  together  with  the 
date  and  amount  of  any  such 
contribution."  2  U.S.C.  434(b)(3)(A).  For 
an  individual,  "identification"  means 
his  or  her  full  name,  mailing  address, 
occupation  and  employer.  2  U.S.C 
431(13).  Treasurers  of  poUtical 


committees  must  be  able  to  show  they 
have  exercised  their  best  efforts  to 
obtain,  maintain  and  report  this 
information.  2  U.S.C.  432(i). 

The  Commission's  regulations  at  11 
CFR  104.7(b).  which  implement  these 
requirements  of  the  FECA,  are  being 
revised  to  resolve  two  issues.  The  first 
concerns  the  phrasing  of  the  request  for 
contributor  identifications  and  other 
information  which  must  be  included  in 
all  political  committee  solicitations.  The 
second  concerns  the  measures  separate 
segregated  funds  should  take  if  they  do 
not  receive  the  necessary  information 
from  contributors. 

Section  104.7(b)(1) 

The  Commission's  current  regulations 
at  11  CFR  104.7(b)(1)  require  the 
inclusion  of  the  following  statement  on 
all  solicitations:  "Federal  law  requires 
poUtical  committees  to  report  the  name, 
mailing  address,  occupation  and  name 
of  employer  for  each  individual  whose 
contributions  aggregate  in  excess  of 
$200  in  a  calendar  year."  RecenUy.  the 
Court  of  Appeals  for  the  D.C.  Circuit 
concluded  that  this  mandatory 
statement  is  inaccurate  and  misleading. 
RepubUcan  National  Committee  v. 
Federal  Election  (Commission,  76  F.3d 
400, 406  (D.C  Or.  1996).  cert,  denied. 
117  S.a.  682  (1997).  The  court  pointed 
out  that  the  FECA  only  requires 
committees  to  use  their  b^  efforts  to   ~ 
collect  the  information  and  to  report 
whatever  information  donors  choose  to 
provide.  Other  provisions  of  the  "best 
efforts"  regulations  were  upheld  by  the 
court. 

Consequently,  the  NPRM  proposed 
revising  paragraph  (b)(1)  of  section 
104.7  by  requiring  political  ccnnmittees 
to  include  in  their  soUcitations  an 
accurate  statement  of  the  statutory 
requirements.  The  notice  indicated  that 
either  of  the  following  two  examples 
would  satisfy  this  requirement,  but 
would  not  be  the  only  allowable 
statements:  (1)  "Federal  law  requires  us 
to  use  our  best  efforts  to  collect  and 
report  the  name,  mailing  address, 
occupation  and  name  of  employer  of 
individuals  whose  contributions  exceed 
$200  in  a  calendar  year."  (2)  "To 
comply  with  Federal  law,  we  must  use 
best  efforts  to  obtain,  maintain,  and 
submit  the  name,  mailing  address, 
occupation  and  name  of  employer  of 
individuals  whose  contributions  exceed 
$200  per  calendar  year."  Ahematively. 
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comments  were  also  sought  on  whether 
it  would  be  preferable  to  simply  require 
all  political  committees  to  use  one  or 
the  other  of  these  two  formulations. 

The  public  comments  reflected  a 
variety  of  reactions  to  this  proposed 
nde.  Two  commenters  misunderstood 
the  proposed  rule  in  that  they  believed 
politick  committees  would  be 
penalized  if  they  fail  to  use  one  of  the 
FEC-prescribed  statements.  As 
explained,  below,  that  would  not  be  the 
case,  as  long  as  political  committees  use 
an  accurate  statement  of  the  law.  One 
commenter  expressed  concerns  as  to  the 
statutory  authority  and  constitutionahty 
of  the  Commission's  proposed  rule. 
These  considerations  have  already  been 
resolved  in  Republican  National 
Committee  v.  Federal  Election 
Commission,  76  F.3d  400,  406  (D.C.  Or. 
1996),  cert,  denied.  117  S.Q.  682  (1997). 
Another  commenter  expressed  general 
concerns  regarding  the  impact  of 
contributions  in  political  campaigns  and 
urged  various  legislative  changes.  The 
Internal  Revenue  Service  found  no 
conflict  between  the  FEC's  proposed 
rxiles  and  the  Internal  Revenue  Code  or 
IRS  rules  promulgated  thereimder. 

Another  commenter  urged  the 
adoption  of  stronger  measures,  such  as 
notifying  contributors  that  their 
contributions  will  not  be  deposited  and 
must  be  returned  if  they  do  not  provide 
complete  contributor  identifications. 
This  commenter  believes  that 
differences  in  reporting  rates  are 
attributable  to  variations  in  the 
seriousness  of  difiierent  committees' 
efforts  to  comply  with  the  statutory 
requirements.  It  is  concerned  that  the 
Commission's  present  best  efforts  rules 
are  inadequate  in  ensuring  sufficient 
disclosiire.  The  Commission  has 
previously  considered  and  rejected  this 
approach  because  it  is  beyond  the 
statutory  authority  granted  to  the 
Commission  at  this  time.  See 
Explanation  and  Justification  58  FJl. 
55727-28  (Oct.  27, 1993).  The 
commenter  also  urged  the  Commission 
to  prohibit  the  use  of  "vague" 
descriptions  of  occupations  such  as 
"business  owner,"  "chairman." 
"administrator,"  "manager,"  and  "self- 
employed."  The  Commission  is 
reluctant  to  bar  the  use  of  the  titles  the 
commenter  believes  to  be  vague  because 
many  of  them  are  commonly-used 
official  titles  which  provide  meaningful 
information  in  combination  with  the 
name  of  the  contributor's  employer. 

In  the  final  rules  which  follow, 
paragraph  (b)(1)  of  section  104.7  states 
that  solicitations  must  contain  an 
accurate  statement,  and  provides  two 
examples  of  statements  that  will  be 
acceptable.  However,  for  the  reasons 


raised  by  the  conmienters,  the 
Commission  has  decided  not  to  require 
political  committees  to  use  only  the 
statements  listed.  Consequently,  the 
final  regulations  have  been  revised  to 
allow  for  the  use  of  other  accurate 
statements  of  federal  law  regarding  best 
efforts.  Thus,  the  Commission  has  made 
every  effort  to  ensure  that  committees 
have  as  much  flexibility  as  possible. 
Nevertheless,  please  note  that 
statements  such  as  "Federal  law 
requires  political  committees  to  ask  for 
this  information."  without  more,  do  not 
provide  contributors  with  a  complete 
statement  regarding  Federal  law,  and 
hence,  do  not  meet  the  requirements  of 
revised  11  CFR  104.7(b)(1). 

Section  104.7(b)(3) 

The  NPRM  proposed  revising 
paragraph  (b)(3)  of  section  104.7  to 
indicate  that  separate  segregated  funds 
are  expected  to  report  contributor 
information  in  the  possession  of  their 
coimected  organizations.  This  includes 
corporations  (including  corporations 
without  capital  stock),  labor 
organizations,  trade  associations, 
cooperatives  and  membership 
organizations.  In  some  situations,  it  may 
be  more  efficient  for  separate  segregated 
funds  to  obtain  the  missing  contributor 
information  bora  their  connected 
organizations  than  from  the 
contributors. 

One  commenter  supported  this 
proposal.  The  Internal  Revenue  Service 
found  no  conflict  between  the  FEC's 
proposed  rules  and  the  Internal  Revenue 
Code  or  IRS  rules  promulgated 
thereunder.  Another  commenter 
expressed  concerns  that  this  proposal 
would  alter  the  resolution  reached  by 
the  Commission  in  Advisory  Opinion 
1996-25.  issued  to  the  Seafarere 
Political  Activity  Donation  and  its 
connected  organization,  the  Seafarers 
International  Union. 

The  Commission  has  decided  to  add 
the  proposed  new  language  to  11  CFR 
104.7(b)(3).  This  will  ensure  that 
contributor  identifications  are  reported 
as  accurately  and  as  completely  as 
possible.  Since  many  separate 
segregated  funds  are  already  reporting 
most,  if  not  all,  of  this  information,  the 
effect  of  this  provision  should  be 
minimid.  Given  that  coimected 
organizations  establish,  administer  and 
financially  support  their  separate 
segregated  funds,  it  is  reasonable  for 
them  to  provide  necessary  information 
in  their  records  when  the  contributors 
do  not  do  so.  Please  note  that  it  is  not 
the  Commission's  intention  at  this  time 
to  modify  or  supersede  AO  1996-25. 
Thus,  the  procedures  described  in  AO 
1996-25  will  continue  to  satisfy  the 


revised  best  efforts  regulations  for  those 
entities  entitled  to  rely  on  that  opinion. 

Certification  of  no  Effect  Pursuant  to  5 
U.S.C  605(b)  [Regulatory  Flexibility 
Act] 

The  attached  final  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  a  portion  of  the 
attached  rules  will  provide  any  small 
entities  affected  wiUi  greater  flexibifity 
in  complying  with  the  best  efforts 
requirements  of  the  Act  by  giving  them 
new  options  as  to  the  statement  to  be 
included  in  their  solicitations.  Small 
entities  will  be  affected  by  the 
remaining  portion  of  the  attached  rules 
only  if  they  are  separate  segregated 
funds.  Experience  has  shown  that  the 
large  majority  of  these  separate 
segregated  funds  are  already  in 
compliance  with  the  requirements  on 
reporting  contributor  information.  Thus, 
obtaining  missing  contributor 
information  fi^m  their  connected 
organizations  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  these  small  entities. 

List  of  Subjects  in  11  CFR  Part  104 

Campaign  funds.  Political  candidates, 
Pohtical  committees  and  parties. 
Reporting  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Chapter  I  of 
Title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMmEES  (2  U.S.C.  434) 

1.  The  authority  citation  for  Part  104 
continues  to  read  as  follows: 

Authorttjr:  2  U.S.C.  431(1),  431(8),  431(9), 
432(i),  434,  438(a)(8),  438(b). 

2.  Section  104.7  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(3)  to 
read  as  follows: 

{104.7    BMt«ffOilS(2U.S.C.432(l)). 

•         *         •         *         * 

(b)**  • 

(1)  All  written  solicitations  for 
contributions  include  a  clear  request  for 
the  contributor's  full  name,  mailing 
address,  occupation  and  name  of 
employer,  and  include  an  accurate 
statement  of  Federal  law  regarding  the 
collection  and  reporting  of  individual 
contributor  identifications.  The 
following  are  examples  of  acceptable 
statements,  but  are  not  the  only 
allowable  statements:  "Federal  law 
requires  us  to  use  our  best  efforts  to 
collect  and  report  the  name,  mailing 
address,  occupation  and  name  of 
employer  of  individuals  whose 
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contributions  exceed  $200  in  a  calendar 
year."  and  "To  comply  with  Federal 
law,  we  must  use  b^t  efforts  to  obtain, 
maintain,  and  submit  the  name,  mailing 
address,  occupaticm  and  name  of 
employer  of  individuals  whose 
contributions  exceed  $200  per  calendar 
year."  The  request  and  statement  shall 
appear  in  a  clear  and  conspicuous 
manner  on  any  response  material 
included  in  a  solicitation.  The  request 
and  statement  are  not  clear  and 
conspicuous  if  they  are  in  small  type  in 
comparison  to  the  solicitation  and 
response  materials,  or  if  the  printing  is 
difficult  to  read  or  if  the  placement  is 
easily  overlooked. 
»        *        •        •        • 

(3)  The  treasurer  reports  all 
contributor  information  not  provided  by 
the  contributor,  but  in  the  pohtical 
committee's  possession,  or  in  its 
connected  organization's  possession, 
regarding  contributor  identifications, 
including  information  in  contributor 
records,  fundraising  records  and 
previously  filed  reports,  in  the  same 
two-year  election  cycle  in  accordance 
with  11  CFR  104.3;  and 

Dated:  April  25, 1997. 
John  Warren  McGairy, 

Chairman,  Federal  Election  Conunission. 
[PR  Doc.  97-11183  Filed  4-29-97;  8:45  am] 
BtLUNQ  CODE  STIS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment  Companies 

AQENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  modifies  the 
examination  fees  charged  to  small 
business  investment  companies  (SBICs). 
The  revised  fee  schedule  eliminates  the 
disproportionate  burden  on  certain 
classes  of  Ucensees  (particularly  those 
with  the  largest  amoimt  of  total  assets) 
and  results  in  fee  assessments  that  more 
closely  reflect  the  level  of  effort  and 
time  associated  with  the  examination 
process. 

DATES:  This  final  rule  is  effective  April 
30. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  W.  Fagan,  Investment  Division, 
at  (202)  205-7583. 
SUPPLEMENTARY  INFORMATION:  On 
January  31, 1996,  the  Small  Business 
Administration  (SBA)  published  final 
regulations  which,  among  other  things, 
increased  the  examination  fees  charged 
to  SBICs.  See  61  FR  3177.  Fees 


continued  to  be  assessed  based  on  total 
assets  of  the  Ucensee,  but  at  higher  rates. 
The  new  fee  schedule  was  designed  to 
produce  total  revenue  sufficient  to  cover 
the  current  direct  costs  to  SBA  of 
conducting  examinations.  In  response  to 
concerns  raised  by  a  number  of  SBICs, 
SBA  proposed  on  February  11, 1997  to 
modify  the  examination  fee  schedule. 
See  62  FR  6147.  This  proposed  rule  is 
hereby  adopted  in  final  form. 

The  propHDsed  rule  was  intended  to 
respond  to  concerns  that  the  existing  fee 
schedule  resulted  in  unreasonably  Wgh 
examination  fees  for  the  group  of  SBICs 
with  the  largest  amount  of  total  assets. 
Many  of  the  largest  SBICs  are  bank- 
owned  and  do  not  use  federal  leverage 
funds,  so  that  fees  computed  on  the 
basis  of  total  assets  do  not  appropriately 
reflect  the  level  of  effort  and  risk 
associated  with  the  examination 
process.  Similarly,  larger  SBICs  which 
are  not  bank-owned  and  do  rely  on 
federal  funds  to  supplement  private 
capital  have  been  required  to  pay  fees 
that  substantially  exceed  the  amount 
they  pay  for  financial  audits,  which  are 
generally  more  extensive  than  the 
compliance  examinations  performed  by 
SBA. 

To  address  these  concerns,  SBA 
proposed  to  revise  §  107.692  by 
establishing  "base  fees"  for 
examinations.  The  base  fee  increases  as 
a  licensee's  total  assets  increase,  but  is 
capped  at  $14,000.  The  base  fee  would 
be  adjusted  upward  in  circumstances 
where  the  Agency  incurs  additional  cost 
or  burdens  in  the  process  because  of 
circumstances  solely  related  to  the 
licensee  to  be  examined.  Similarly,  the 
base  fee  would  be  adjusted  downward 
where  circumstances  solely  related  to 
the  licensee  to  be  examined  are  such 
that  the  Agency's  level  of  effort  and  time 
are  minimized. 

SBA  received  two  comments  on  the 
proposed  rule,  both  of  which  were 
generally  supportive.  One  commenter 
agreed  with  the  concept  of  capping  the 
base  fee,  but  suggested  a  $10,000  cap 
instead  of  the  proposed  $14,000.  The 
commenter  considered  the  lower  fee  to 
be  more  in  line  with  rates  charged  by 
independent  auditors.  The  other 
comment  dealt  with  the  proposed 
adjustments  to  the  base  fee,  suggesting 
that  SBA  consider  additional  discounts 
for  those  Ucensees  which  do  not  use 
SBA  leverage  and  those  with  only  a 
limited  number  of  investments  which 
SBA  must  review.  The  commenter  also 
suggested  elimination  of  the  5  percent 
additional  charge  for  licensees 
organized  as  partnerships  or  limited 
liiS>ility  companies.  The  commenter 
stated  that  these  changes  woidd  further 
the  goal  of  tying  SBIC  examination  fees 


to  the  level  of  effort  and  resources 
expended  by  SBA  in  performing  the 
examinations. 

SBA  believes  that  the  proposed 
maximum  base  fee  of  $14,000  is 
reasonable  relative  to  the  size  of  the 
SBICs  which  will  be  required  to  pay  it 
(those  with  total  assets  greater  than 
$60,000,000).  The  $14,000  base 
represents  a  significantly  reduced  rate 
for  most  of  these  larger  SBICs.  For  these 
reasons.  SBA  has  not  adopted  this 
sug^sted  change. 

SBA  generally  supports  the  concept  of 
linking  fees  to  the  risk  and  complexity 
of  the  examination.  However,  the 
Agency  believes  that  the  introduction  of 
additional  criteria  for  discounts  would 
result  in  an  overly  complex  fee 
structure.  SBA  also  beUeves  that  the 
additional  charge  for  partnerships  is 
justified  because  of  the  complexity  of 
most  partnership  agreements  and  the 
need  to  perform  certain  examination 
procedures  at  the  level  of  the  general 
partner  as  well  as  the  SBIC  itself. 

SBA  is  making  one  editorial  change  to 
the  table  in  §  107.692(d),  so  that  the 
language  concerning  records  kept  in 
multiple  locations  is  the  same  in  that 
paragraph  as  in  §  107.692(c)(5).  In  all 
other  respects,  the  rule  is  adopted  as 
proposed. 

Compliance  With  Executive  Orders, 
12612. 12778,  and  12866.  the 
Regulatory  Flexibilify  Act  (5  U.S.C  601, 
et  seq.),  and  the  Paperworic  Reduction 
Act  (44  U.S.C  Ch.  35) 

SBA  certifies  that  this  final  rule  will 
not  be  a  significant  regiUatory  action  for 
purposes  of  Executive  Order  12866 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  more  than  $100 
milhon,  and  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  The 
purpose  of  the  rule  is  to  modify  the 
existing  regulatory  guidance  related  to 
SBIC  examination  fees.  The  rule  will 
provide  for  more  reasonable  and 
equitable  examination  fees.  The  revised 
fee  structure  will  more  properly  reflect 
the  level  of  effort  and  Agency  resources 
expended  to  conduct  an  examination, 
will  encourage  continued  compliance 
with  program  regulations,  and  will 
continue  to  allow  for  efficient  and 
effective  program  administration. 

The  regulation  will  have  some 
economic  effect.  The  base  fee  for 
examinations  will  continue  to  be  based 
on  total  assets  of  a  Ucensee  and.  for  the 
most  part,  at  the  rates  previously 
prescribed.  However,  no  Ucensee  wiU 
have  a  base  fee  greater  than  $14,000. 
The  rapilation  will  provide  for 
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discounts  of  the  base  examination  fee 
for:  (1)  Licensees  with  no  outstsinding 
regulatory  violations  at  the  time  of  the 
examination  and  no  violations  noted  as 
a  result  of  the  most  recent  prior 
examination:  and  (2)  licensees  that  are 
cooperative  with  SBA  examination 
personnel  by  being  fully  responsive  to 
the  letter  of  notification  of  examination. 
Similarly,  the  regulation  will  provide 
increases  to  the  base  examination  fee  for 
a  licensee  that:  (1)  Is  organized  as  a 
partnership  or  limited  hability 
company:  (2)  is  authorized  to  issue 
Participating  Securities;  and/or  (3) 
maintains  its  records/files  in  multiple 
locations. 

The  largest  licensees,  those  with  total 
assets  exceeding  $60  million,  will 
realize  substantial  fee  decreases.  The 
examination  base  fee  of  all  licensees 
potentially  could  be  increased  or 
decreased.  Therefore,  all  licensees  with 
total  assets  below  $60  million  may 
experience  a  5%  to  25%  increase  or  a 
10%  to  25%  decrease  in  the  cost  of  an 
annual  examination.  The  economic 
impact  in  either  case  is  inconsequential 
given  the  total  number  of  licensees  and 
the  base  fees  appUcable  to  the  majority 
of  the  licensees.  Further,  even  assiuning 


the  maximum  increases  provided  for  in 
the  proposed  regulations,  most  licensees 
with  total  assets  greater  than  $60 
million  will  realize  significant 
examination  fee  reductions. 

For  purposes  of  the  Paperwork 
ReducUon  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements  that  have  not  already  been 
approved  by  the  Office  of  Management 
and  Budget. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs — business.  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 

For  the  reasons  set  forth  above,  SBA 
hereby  amends  part  107  of  title  13  of  the 
Code  of  Federal  Regulations  as  follows: 


PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  681  et  seq.,  683, 
687(c).  687b.  687d.  687g  and  687m,  Pub.  L. 
104-208. 

2.  Section  107.692  is  revised  to  read 
as  follows: 

§  107.692    Examination  fees. 

(a)  General.  SBA  will  assess  fees  for 
examinations  in  accordance  with  this 
§  107.692.  Unless  SBA  determines 
otherwise  on  a  case  by  case  basis,  SBA 
will  not  assess  fees  for  special 
examinations  to  obtain  specific 
information. 

(b)  Base  fee.  A  base  fee  will  be 
assessed  based  on  your  total  assets  (at 
cost)  as  of  the  date  of  your  latest 
certified  financial  statement  or  a  more 
recent  interim  statement  requested  by 
and  submitted  to  SBA  in  connection 
with  the  examination.  The  base  fee  table 
is  as  follows: 


Total  assets  of  licensee 


$0  to  $1,500,000  

$1,500,001  to  $5,000,000  .... 
$5,000,001  to  $10,000,000  .. 
$10,000,001  to  $15,000,000 
$15,000,001  to  S25.000.000 
$25,000,001  to  $50,000,000 
$50,000,001  to  $60,000,000 
$60,000,001  and  above  


Base  fee 


$3,500 
3,700 
6,000 
7,000 
7,700 
9,200 
13,000 
14.000 


Plus,  percent  of  assets 


*0% 

+.065%  of  the  amount  over  $1 ,500,000 
+.02%  of  ttie  anxxjnt  over  $5,000,000 
+.01%  of  the  amount  over  $10,000,000 
+.015%  of  the  amount  over  $15,000,000 
+.015%  of  the  amount  over  $25,000,000 
+.01%  of  the  amount  over  $50,000,000 
+0% 


(c)  Adjustments  to  base  fee.  Your  base 
fee,  as  determined  by  the  table  in 
paragraph  (b)  of  this  section,  will  be 
adjusted  (increased  or  decreased)  based 
on  the  following  criteria: 

(1)  If  you  have  no  outstanding 
regulatory  violations  at  the  time  of  the 
commencement  of  the  examination  and 
SBA  did  not  identify  any  violations  as 
a  result  of  the  most  recent  prior 
examination,  you  will  receive  a  15% 
discount  on  your  base  fee; 

(2)  If  you  were  fully  responsive  to  the 
letter  of  notification  of  examination 


(that  is,  you  provided  all  requested 
documents  and  information  within  the 
time  period  stipulated  in  the 
notification  letter  in  a  complete  and 
accurate  manner,  and  you  prepared  and 
had  available  all  information  requested 
by  the  examiner  for  on-site  review),  you 
will  receive  a  10%  discount  on  your 
base  fee; 

(3)  If  you  are  organized  as  a 
partnership  or  limited  liability 
company,  you  will  pay  an  additional 
charge  equal  to  5%  of  your  base  fee; 


(4)  If  you  are  a  Licensee  authorized  to 
issue  Participating  Securities,  you  will 
pay  an  additional  charge  equal  to  10% 
of  your  base  fee;  and 

(5)  If  you  maintain  your  records/files 
in  multiple  locations  (as  permitted 
under  §  107.600(b)),  you  will  pay  an 
additional  charge  equal  to  10%  of  your 
base  fee. 

(d)  Fee  discounts  and  additions  table. 
The  following  table  summarizes  the 
discounts  and  additions  noted  in 
paragraph  (c)  of  this  section: 


Examination  fee  discounts 


Ho  prior  violations 
Responsiveness  .. 


Amount 
of  dis- 
count— 
%of 


exam- 
ination 
fee 


15 
10 


Examination  fee  additions 


Partnership  or  limited  liat)illty  company 
Partiopating  Security  Licensee 


Amount 
of  Ad- 
drtiorv- 
%of 
base 
exam- 
ination 
fee 


5 
10 


Examination  fee  discounts 


(e)  Delay  fee.  If,  in  the  judgement  of 
SBA,  the  time  required  to  complete  your 
examination  is  delayed  due  to  your  lack 
of  cooperation  or  the  condition  of  your 
records,  SBA  may  assess  an  additional 
fee  of  up  to  $500  per  day. 

Dated:  April  17. 1997. 
Aids  Ahram. 
Administrator. 

(PR  Doc  97-11109  Filed  4-29-97;  8:45  am] 
■UaM  COM  WS-01-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodiat  No.  97-ANE-09;  AmMtdmant  39- 
9970;AD«7-0fr-iq 

RIN2120-AAe4 

Airworthlnoss  Directives;  Rolls-Royce 
pic  RB^1 1  Trent  800  Series  Turtwfan 
Engines 

agency:  Federal  Aviatira 
Administration.  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMAftY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  pic  RB.211 
lYent  800  series  turbo&n  engines.  This 
action  requires  initial  and  repetitive 
visual  and  fluorescent  penetrant 
inspections  (FPI)  of  the  angled  drive 
uppw  shroud  tube  for  frettage  and 
cracking,  initial  and  repetitive  visual 
inspections  and  FPI  for  cracking,  a  one- 
tine  FPI  for  porosity  of  the  intermediate 
gearbox  housing  (IGH).  and  initial  and 
repetitive  visual  inspections  for 
cracking  of  the  external  gearbox  lower 
bevel  hax  (LBB)  housing.  In  addition, 
this  acticm  requires  initial  and  repetitiye 
master  ma^etic  chip  detector 
inspections.  Finally,  prior  to  initiation 
of  Extmded  Raage  Twin-Engine 
Operations  (ETOPS).  or  prior  to 
September  30. 1997,  whichever  occurs 
first,  this  action  requires  installation  of 
a  redesigned  angled  drive  upper  shroud 
tube  and  a  lower  flitter  fairing  with 
revised  sealing.  This  amendment  is 
prompted  by  reports  of  loss  of  oil  from 
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10 


the  angle  drive  upper  ahroud  tube,  the 
IGH.  the  LBB.  and  by  reports  of  bearing 
Mluies.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  oil. 
which  could  cause  an  engine  fire.  This 
AD  is  also  intended  to  prevent  inflight 
engine  shutdowns  and  airplane 
diversions  caused  by  oil  loss  and  from 
bearing  failures. 

DATES:  Effective  May  15. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  15. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  30. 1997. 

A00AESSE8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attraition:  Rules  Docket  No. 
97-ANE-09. 12  New  England  Executive 
Parii.  Burlington,  MA  61803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
"9_ad  _engineprop6fBa.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  niunber  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  North  America.  Inc..  2001  South 
Tibbs  Ave..  Indianapolis,  IN  46241; 
telephone  (317)  230-3995.  fax  (317) 
230-4743.^This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 

fOR  RmTHER  INFOnMATION  CONTACT: 
Chris  Gavriel,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  BurUngton.  MA 
01803-5299;  telephone  (617)  238-7147. 
£bx  (617)  238-7199. 


SUPfn^MENTARY  MRMMAT10N:  The  Qvil 
Aviation  Authority,  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  Rolls-Royce  pic  RB.211  Trent  800 
series  turbofan  engines,  llie  CAA 
advises  that  they  have  received  ten 
reports  of  loss  of  oil  and  one  report  of 
intermediate  pressure  compressor  (IPC) 
front  bearing  roller  retainer  tang  Cailure. 

Loss  of  oil:  The  reports  to  the  CAA 
indicate  that  oil  can  leak  from  the 
angled  drive  upper  shroud  tube,  from 
the  intwmediate  gearbox  housing-(IGH), 
or  from  the  external  gearbox  lower  bevel 
box  (LBB)  housing.  Tlie  angled  drive 
upper  shroud  tube  may  contact  adjacent 
loww  bifurcation  structure  initiating 
frettage  on  the  tube.  The  nacelle 
structure  may  also  transfer  vibratory 
loads  onto  the  tube  to  the  point  of 
fracture,  causing  oil  leakage.  The  IGH. 
which  is  attached  to  the  angled  drive 
upper  shroud  tube  assembly,  or  the 
L£B.  which  is  attached  to  the  external 
gearbox,  can  develc^  cracks,  causing  oil 
leakage. 

Bearing  failure:  The  reports  to  the 
CAA  indicate  that  the  IPC  front  bearing, 
and  bearings  in  the  IGH  and  internal 
gearbox  can  &il  and  cause  an  inflight 
shutdown  and  aircraft  diversion. 

These  conditions,  if  not  ccarected,  can 
result  in  loss  of  oil,  that  could  cause  an 
engine  fire.  These  conditions  may  also 
result  in  inflight  engine  shutdowns  and 
airplane  diversions  caused  by  oil  loss 
and  from  bearing  &ilures. 

Rolls-Royce  pic  has  issued  the 
following  service  documents: 
Mandatory  Service  Bulletin  (SB)  No. 
RB.211-72-C089.  Revision  1,  dated 
January  24, 1997,  that  describes 
procedures  for  inspection  of  angled 
drive  upper  shroud  tubes  for  fiettage 
and  cracks;  Mandatory  SB  No.  RB.211- 
72-C129.  Revision  2,  dated  March  21. 
1997,  that  describes  procedures  for 
inspection  of  the  IGH  for  cracks  and 
porosity  and  the  LBB  housing  for  cracks: 
SB  No  RB.211-72-C114,  Original, 
dated  February  6, 1997,  that  describes 
procedures  for  installation  of  an 
improved  angled  drive  upper  shroud 
tube  with  a  lower  splitter  fairing  with 
revised  sealing;  and  Mandatory  SB  No. 
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RB.211-79-C093,  Revision  1.  dated 
February  28, 1997,  that  describes 
pnx»dures  for  inspection  of  the  master 
magnetic  chip  detector.  The  CAA 
classified  three  of  these  service 
docviments,  identified  above,  as 
lyanHatnry  in  order  to  assure  the 
airworthiness  of  these  engines. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  (US) 
under  the  provisions  of  section  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  US. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  US,  the 
proposed  AD  would  require:  initial  and 
repetitive  visual  and  FPI  of  the  angled 
drive  upper  shroud  tube  for  fi^ttage  and 
cracking,  initial  and  repetitive  visual 
inspections  and  FPI  of  the  IGH  for 
cracking,  a  one-time  FPI  of  the  IGH  for 
porosity,  and  initial  and  repetitive 
visual  inspections  of  the  LBB  housing 
for  cracking.  In  addition,  this  action 
requires  initial  and  repetitive  master 
magnetic  chip  detector  inspections. 
Finally,  prior  to  initiation  of  Extended 
Range  Twin-Engine  Operations 
(ETOPS),  or  prior  to  September  30, 
1997,  whichever  occins  first,  this  action 
requires  installation  of  an  improved 
angled  drive  upper  shroud  tube  with  a 
lower  splitter  fairing  with  revised 
sealing.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  documents  described 
previously.  Following  identification  of 
additional  corrective  actions  that  would 
negate  the  need  to  continue  frequent 
inspections,  additional  rulemaking  may 
be  forthcoming. 

Additionally,  since  this  AD  affects 
ETOPS  service,  the  requirement  to 
install  the  improved  angled  drive  upper 
shroud  tube  with  a  lower  splitter  fairing 
with  revised  sealing  prior  to  entering 
ETOPS  service  is  in  accordance  with  the 
airplane  ETOPS  requirements  and  has 
been  coordinated  with  and  concurred  by 
the  Transport  Airplane  Directorate  of 
the  FAA. 

Since  a  sitxiation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 


cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-09."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inmiediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 


imder  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  £>ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRVtfORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority;  49  U.S.C  106(g),  40113. 44701. 


f39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-13    Rolls-Royce  pic  Amendment  39- 
9970.  Docket  97-ANE-09. 
Applicability:  Roll«-Royc«  pic  (R-R)  RB.211 
Trent  800  series  turbofon  engines,  installed 
on  but  not  limited  to  Boeing  777  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  eSiect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  oil.  that  could  cause  an 
engine  fire,  and  infiight  engine  shutdowns 
and  airplane  diversions  caused  by  oil  loss 
and  from  bearing  failures,  accomplish  the 
following: 

(a)  Inspect  angle  drive  upper  shroud  tubes 
as  follows: 

(1)  Within  50  QS  after  the  effective  date  of 
this  AD,  visually  inspect  and  measure  the 
frettage  and  fluorescent  penetrant  inspect 


(FPI)  for  cracks  the  angle  drive  upper  shroud 
tubes  in  accordance  with  R-R  Service  SB  No. 
RB.211-72-C089,  Revision  1,  dated  January 
24, 1997. 

(2)  Thereafter,  at  intervals  not  to  exceed  50 
QS  since  last  inspection,  visually  inspect 
and  measvue  the  frettage  and  FPI  for  cracks 
the  angled  drive  upper  shroud  tubes,  in 
accordance  with  R-R  SB  No.  RB.  2 11-72- 
C089,  Revision  1,  dated  January  24, 1997. 

(3)  Prior  to  further  flight,  remove  from 
service  angled  drive  upper  shroud  tubes  that 
exhibit  frettage  measured  in  excess  of  0.020 
inches,  or  any  cracks,  and  replace  with 
serviceable  parts. 

(4)  Installation  of  an  improved  angled  drive 
upper  shroud  tube  with  a  lower  splitter 
Curing  with  revised  sealing  in  accordance 
with  R-R  SB  No.  RB.211-72-C114,  dated 
February  6, 1997.  constitutes  terminating 
action  to  the  inspection  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

(5)  Prior  to  initiation  of  ETOPS,  or  prior  to 
September  30, 1997,  whichever  occurs  first, 
install  an  improved  angled  drive  upper 
shroud  tube  with  a  lower  splitter  fairing  with 
revised  sealing  in  accordance  with  R-R  SB 
No.  RB.211-72-C114,  dated  February  6, 
1997. 

(b)  Inspect  the  intermediate  gearbox 
housing  (IGH)  and  external  gearbox  lower 
bevel  box  (LBB)  housing  as  follows: 

(1)  Within  5  CIS  after  the  effective  date  of 
this  AD,  perform  an  initial  visual  inspection 


of  the  IGH  and  LBB  housing  for  cracks,  in 
accordance  with  R-R  Mandatory  SB  No. 
RB.211-72-C129,  Revision  2,  dated  March 
21, 1997. 

(2)  Within  10  QS  after  the  effective  date  of 
this  AD,  perform  an  initial  FPI  of  the  IGH  for 
cracks,  in  accordance  with  R-R  Mandatory 
SB  No.  RB.211-72-C129.  Revision  2,  dated 
March  21, 1997. 

(3)  Thereafter,  at  intervals  not  to  exceed  5 
QS  since  last  visual  inspection,  visually 
inspect  the  IGH  and  LBB  housing  for  cracks, 
and  at  intervals  not  to  exceed  10  QS  since 
last  FPI,  FPI  the  IGH,  in  accordance  with  R- 
R  Mandatory  SB  No.  RB.211-72-C129, 
Revision  2,  dated  March  21, 1997. 

(4)  Within  10  CIS  after  the  effective  date  of 
this  AD,  perform  an  FPI  of  the  IGH  for 
porosity  in  accordance  with  R-R  Mandatory 
SB  No.  RB.211-72-C129,  Revision  2,  dated 
March  21, 1997. 

(5)  Within  the  next  5  OS,  remove  from 
service  IGHs  that  exhibit  porosity  levels  in 
excess  of  the  acceptable  criteria  listed  in  the 
SB  and  replace  with  serviceable  parts. 

(6)  Prior  to  further  flight,  remove  from 
service  cracked  ICHs  and  LLB  housings  and 
replace  with  serviceable  parts. 

(c)  Inspect  the  master  magnetic  chip 
detector  as  follows: 

(1)  Within  100  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  perfcnm  an 
initial  inspection  of  the  master  magnetic  chip 
detector  in  acccvdance  with  Mandatory  SB 


Document  No. 


SB  No.  RB211-72-C089 

Total  pages:  3. 
SB  No.  RB.211-72-C129 


Total  pages:  7. 
SB  No.  RB.211-72-C114 
Stjpplemenl 

Total  pages:  52. 
SB  No.  RB.21 1-79-C093 

Total  pages:  2. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  North  America,  Inc.,  2001 
South  Tibbs  Ave.,  Indianapolis,  IN  46241; 
telephone  (317)  230-3995,  fax  (317)  230- 
4743.  Copies  may  be  insp>ected  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Offlce  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DQ 

(g)  This  amendment  becomes  effective  on 
May  15, 1997. 

Issued  in  Biulington,  Massachusetts,  on 
April  14, 1997. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Dodcat  No.  97-AEA-OOe] 

Establishment  of  Class  E  Airspace; 
Mount  Olhw,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  esUbllshes  Class 
E  airspace  at  Mount  Oliver.  PA,  to 
acconmiodate  a  Standard  Instrument 
Approach  Procedure  (SIAP),  Helicopter 
Point  In  Space  Approach  based  on  the 
Global  Positioning  System  (GPS), 
serving  Pittsburgh  Qty  Center  Hospital 
Heliport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 


No.  RB.211-79-C093,  Revision  1,  February 
28. 1997. 

(2)  Thereafter,  at  intenrals  not  less  than  60 
hours  TIS  and  not  greater  than  130  hours  TIS 
since  last  inspection,  perform  repetitive 
inspections  of  the  master  magnetic  chip 
detector  in  accordance  vrith  Mandatory  SB 
No.  RB.211-79-C093,  Revision  1,  dated 
February  28, 1997. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  pennits  may  be  issued  in 
acoHdanoe  Mrith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airoait  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished 

(f)  The  actions  required  by  this  AD  shall  be 
perfoimed  in  accordance  with  the  following 
R-R  service  documents: 


Pages 


1-3 
1-3 

7 

1-48 
1-4 

1,2 


Revision 


2 

2  "ZZ. 

Original 
Original 


1 


Date 


Jtti  24, 1997. 


21, 1997. 
Mw.  7. 1997. 
Mar.  21,1997. 

Feb.  6, 1997. 
Feb.  6,  1997. 

Feb.  28, 1997. 


airspace  for  instrument  flight  rules  (IFR) 
operations  to  the  heliport. 

EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997, 

FOR  FURTHER  INFORMATWH  CONTACT: 

Mi.  Frances  Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  *  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATXM: 

Histmy 

On  March  11, 1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  estabUshing  Class  E  airspace 
at  Warren,  PA  (62  FR  11127).  This 
action  would  provide  adequate  Class  E 
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airspace  fcv  IFR  operations  to  Pittsburgh 
City  Center  Hospital  Heliport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16. 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  area 
at  Moimt  Oliver.  PA.  to  accommodate  a 
GPS  SIAP  Point  In  Space  Approach  and 
for  IFR  operations  to  Pittsbui^  City 
Center  Hospital  Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Put  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  fmegoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  Mount  Oliver,  PA  (New) 

Pittsburgh  City  Center  Hospital  Heliport,  PA 
Point  in  Space  Coordinates 
(Ut.  4O°25'09"N..  long.  79'5r31'^.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-inile  radius 
of  the  Point  In  Space  serving  Pittsburgh  City 
Center  Hospital  Heliport  excluding  that 
portion  that  coincides  with  the  Pittsburgh  PA 
Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Jamaica.  New  York,  on  April  18. 
1997. 

lohn  S.  Walksr. 

Manager,  Air  Traffic  Division.  Eastern  Region. 
[FR  Doc.  97-11219  Filed  4-29-97;  8:45  am) 

MUMQ  OOW  4»1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Mnpmcm  Docket  No.  97-AEA-004] 

Estat)lishment  of  Class  E  Airspace; 
Warren,  PA 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  r\ile. 

summary:  This  action  establishes  Class 
E  airspace  at  Warren.  PA,  to 
accommodate  a  Standard  Instrument 
Approach  Procedure  (SIAP).  Helicopter 
Point  In  Space  Approach  based  on  the 
Global  Positioning  System  (GPS), 
serving  Warren  General  Hospital 
Heliport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  instrument  flight  rules  (IFR) 
operations  to  the  heliport. 
EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frances  Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  «111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Histay 

On  March  3, 1997,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  Class  E  airspace  at  Warren, 
PA  (62  FR  9392).  This  action  would 


provide  adequate  Class  E  airspace  for 
IFR  operations  to  Warren  General 
Hospital  Heliport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  area 
at  Warren.  PA,  to  accommodate  a  GPS 
SIAP  Point  In  Space  Approach  and  for 
IFR  operations  to  Warren  General 
Hospital  Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Oder  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antici{>ated 
impact  is  so  minimal.  SLoce  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptioo  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
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dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earm. 


AEA  PA  ES  Warren  PA  (New) 

Warren  General  Hospital  Heliport,  PA 

Point  In  Space  Coordinates 

(Lat.  41'50'03'T^..  long..  79'08'11"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  Point  In  Space  serving  Warren  General 

Hospital  Heliport 

•         *»*•" 

Issued  in  Jamaica.  New  York  on  April  18. 
1997. 

John  S.  Walker. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-11220  Filed  4-29-97;  8:45  am] 

BtUMQ  COOE  4aiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapace  Docket  No.  97-AEA-011] 

Establisliment  of  Clasa  E  AlrsfMce; 
Kittanning,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kittanning,  PA,  to 
accommodate  a  Standard  Instnunent 
Approach  Procedure  (SIAP);  Helicopter 
Point  In  Space  Approach  based  on  Uie 
Global  Positioning  System  (GSP), 
serving  Armstrong  County  Memorial 
Hospital  Heliport.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airapace  for  instnunent  flight 
rules  (IFR)  operations  to  the  heliport. 
EFFECTWE  DATE:  0901  UTC,  July  17. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frances  Jordan.  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMBfTARY  INFORMATION: 

History 

On  March  3, 1997,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  Class  E  airapace  at 
Kittanning,  PA  (62  FR  9394).  This  action 
woiUd  provide  adequate  Class  E 


airapace  for  IFR  operations  to  Armstrong 
County  Memorial  Hospital  Heliport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airapace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airapace 
designation  listed  in  this  doctunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airapace  area 
at  IGttanning,  PA,  to  accommodate  a 
GPS  SIAP  Point  In  Space  Approach  and 
for  IFR  operations  to  Armstrong  County 
Memorial  Hospital  Helipprt. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regtUations  for  which 
hequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiact  air 
traffic  pr(x:edtues  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— [Amended] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  efiEactive 


September  16, 1996.  is  amended  as 

follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  PA  E5  lattanning.  PA  P<fow] 

Armstrong  Coimty  Memorial  Hospital 

Heliport.  PA 
Point  In  Space  Coordinates 

(LaL  40''47'49"N..  long.  79'34'18"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Armstrong 
County  Memorial  Hospital  Heliport 

Issued  in  Jamaica.  New  York  on  April  18. 
1997. 

John  S.  Walker. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-11221  Filed  4-29-97;  8:45  am) 
BNJJNG  COOE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airapeoe  DoekM  Na  «7-AEA-iq 

Establishment  of  Class  E  Airapace; 
Friendly.  MO 

AQBICY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  nUe. 

SUMMARY:  This  action  estabUshes  Qass 
E  airapace  at  Friendly.  MD,  to 
accommodate  a  VHF  Omni-Directional 
Radio  Range  (VOR),  Distance  Measuring 
Equipment  (DME)  and  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  Potomac  Airport.  The  intended  effect 
of  this  action  is  to  provide  adequate 
controlled  airapace  for  instnunent  flight 
rules  (IFR)  operations  at  the  airport 
EFFECTIVE  DATE:  0901  UTC.  July  17. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Frances  Jordan.  Airapace  Specialist. 
Operations  Branch.  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  till,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  11,  1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airapace 
at  Friendly,  MD  (62  FR  11126).  This 
action  would  provide  adequate  Class  E 
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airspace  for  IFR  operatioiis  at  Potomac 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  aa  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996.  and  effective  September  16. 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Role 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  area 
at  Friendly,  MD,  to  accommodate  a 
VOR/DME  or  GPS  RWY  6  SIAP  and  for 
IFR  operations  at  Potomac  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— <1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  sinall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sul^ecls  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

AadMrity:  49  U.S.C  106(g).  40103.  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  ES  Friendly,  MD  (New] 

Potomac  Airport,  MD 
(Ut.  38*'44'52N.,  long.  76»57'26"W.) 
That  airapace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Potomac  Airport,  excluding  that 
portion  that  coincides  with  the  Washington, 
DC  Class  E  airspace  area. 
•         *         •         «         • 

Issued  in  Jamaica,  New  York  on  April  18, 
1997. 

IolmS.Walkar. 

Martager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-11226  Piled  4-29-97;  8:45  am] 
MUMO  COOC  4ai*-19-«l 


DEPARTMENTJOF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapace  Dodwt  No.  97-AEA-008] 

Eatabliahment  of  Ctaaa  E  Airspace; 
Donofa,PA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Donora,  PA,  to 
accommodate  a  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach  based  on  the 
Global  Positioning  System  (GPS), 
serving  Monongahela  Valley  Hospital 
Heliport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  instnmient  flight  rules  (IFR) 
operations  to  the  heliport. 
EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Frances  Jordan,  Airspace  Specialist. 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  »111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  3. 1997,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  Class  E  airspace  at  Warren, 
PA  (62  FR  9395).  This  action  would 
provide  adequate  Class  E  airspace  for 


IFR  operations  to  Monongahela  Valley 
Hospital  Heliport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  t^  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  £  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  area 
at  Donora,  PA,  to  accommodate  a  GPS 
SLAP  Point  In  Space  Approach  and  for 
IFR  operations  to  Monongahela  Valley 
Hospital  Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  lA^ch 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  ^ 

routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1 .  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7i.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 


September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  of  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  Donora,  PA  [New] 

Monongahela  Valley  HospiUl  Helipcnt,  PA 
Point  In  Space  Coordinates 

(Ut.  40«10'26"N..  long.  79"54'29"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Monongahela 
Valley  Hospital  Heliport  excluding  that 
portion  that  coincides  with  the  Pittsburgh  PA 
Class  E  airspace  area  and  the  Monongahela, 
PA  Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York  on  April  18, 
1997. 

John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-11227  Filed  4-29-97;  8:45  amj 
mumo  CODE  4*io-is-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart73 

[Airspace  Docket  No.  94^¥VP-15] 

RIN2120-AAM 

Establishment  of  Restricted  Area  2311 
(R-2311),  Yuma  Proving  Ground,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

'  !1 

SUMMARY:  This  action  establishes  a  new 
Restricted  Area  R-2311  (R-2311)  at 
Yuma  Proving  Ground  (YPG).  Yuma, 
AZ.  The  restricted  area  will  contain  the 
U.S.  Army's  weapons  and  ammunition 
acceptance  testing,  a  mission  that  was 
relocated  bom  Jefferson  Proving 
Groimd,  IN,  as  a  result  of  the  1988  Base 
Realignment  and  Qosure  Act. 

EFFECTIVE  DATE:  0901  UTC.  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Backgroond 

On  October  24, 1988,  Congress  passed 
Public  Law  100-526,  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act.  One  of 
the  provisions  of  the  Act  was  to  relocate 


the  activities  occurring  at  Jefferson 
Proving  Ground,  IN,  to  YPG,  AZ.  The 
closing  activity  at  Jefferson  was  to  occiu- 
in  a  phased  manner  firom  1991  to  1995. 
During  the  airspace  review,  the  Army 
concluded  that  the  existing  ranges  at 
YPG  were  unable  to  fully  accommodate 
the  activity  required  for  mimitions 
production  acceptance  testing.  Due  to 
the  need  for  imintemipted  use  of 
airspace  to  support  the  test  mission,  the 
U.S.  Army  requested  that  the  FAA  take 
action  to  convert  an  existing  controlled 
firing  area  (CFA).  Ko£b  South,  into  a 
restricted  area. 

On  January  6,  1995,  the  FAA 
proposed  to  amend  Title  14  of  the  Code 
of  Federal  Regulations  part  73  (14  CFR 
part  73)  to  establish  R-2311,  Yiuna 
Proving  Groimd,  Vuma,  AZ  (60  FR 
2048).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amenchnent  is  the  same  as 
that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datimi  83. 
Restricted  areas  are  republished  in 
Section  73.23  of  FAA  Order  7400.8D 
dated  July  11,1996. 

The  Rule  I 

This  amendment  to  14  CFR  part  73 
establishes  R-2311,  Yuma  Proving  - 
Ground,  Yuma,  AZ.  R-2311  is  located 
within  the  lateral  boundaries  of  the.Kofa 
South  CFA  and  extends  from  the  surface 
to  3,500  feet  MSL.  The  times  of 
designation  are  sunrise  to  sunset, 
Monday  through  Saturday,  other  times 
by  NOT  AM.  The  closure  of  Jefferson 
Proving  Ground,  IN,  and  the  subsequent 
move  of  the  munitions  testing  function 
to  YPG,  AZ.  has  created  a  need  for 
imintemipted  use  of  airspace  in  support 
of  the  U.S.  Army  Test  and  Evaluation 
Command  mission.  These  activities 
cannot  be  fully  accommodated  on 
existing  ranges  located  at  YPG.  The 
restrictions  and  limitations  on  CFA 
activity  are  not  amenable  to  the  type  of 
activity  required  for  mimitions 
production  acceptance  testing.  R-2311 
is  a  joint  use  area,  and,  when  the  area 
is  not  being  used  by  YPG,  it  will  be 
released  to  the  controlling  agency. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

In  September  1991,  the  U.S.  Army,  as 
the  lead  agency  for  the  mandatory  move 
of  the  Jefferson  Proving  Ground's 
activities  to  YPG,  pubUshed  an 
environmental  impact  statement  (EIS)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Additionally,  upon  FAA's  request,  the 
U.S.  Army  conducted  an  environmental 
assessment  (EA)  targeted  at  the  specific 
activities  the  U.S.  Army  proposes  to 
conduct  within  the  new  restricted  area. 
This  EA  was  published  in  June  1996. 
The  FAA  has  reviewed  and  adopts  the 
EIS  and  the  EA  submitted  by  the  U.S. 
Army.  Use  of  the  subject  area,  as 
proposed,  is  consistent  with  existing 
national  environmental  policies  and 
objectives  as  set  forth  in  Section  101(a) 
of  the  NEPA  and  would  not  significantly 
affect  the  quality  of  the  human 
environment  or  otherwise  include  any 
condition  requiring  consultation 
pursuant  to  Section  102(2)(c)  of  NEPA. 
This  restricted  area  does  not  have  the 
potential  to  significantly  increase  noise 
over  surrouncUng  wilderness  areas  or 
trigger  the  requirements  of  Section  4(f) 
of  the  Department  of  Transportation 
Act 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 


f73^    [An 

2.  Section  73.23  is  amended  as 
follows: 

R-2311  Yuma,  AZ  (New] 

Boundaries.  Beginning  at  lat.  32*46'48"N.. 
long.  114''19'16"W.;  to  lat  32*51'20"N.,  long. 
114'19'04'^.;  to  lat  32"51'53'?4..  long. 
114'03'40"W.;  to  lat.  32»46'48'?J..  long. 
114n)3'51"W.;  to  the  point  of  beginning. 

Altitudes.  Surfecs  to  3.500  feet  MSL 
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Time  of  designation.  Sunrise  to  sunset, 
Monday  through  Saturday;  other  times  by 
NOTAM. 

Controlling  Agency.  Yuma  Approach 
Control  (MCAS).  Yuma.  AZ. 

Using  Agency.  Commanding  Officer,  Yuma 
Proving  Ground.  Yuma.  AZ. 

Issued  in  Washington,  DC.  aa  April  21. 
1997 

Jeff  Griffith, 

Program  DinctorfdrAir  Traffic.  Ainpace 
Management 

IFR  Doc.  97-11204  Filed  4-29-97:  8:45  am] 
I  OOOf  4tt*-t«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratton 

14CFRPwt«7 

[Doctol  Na  28808;  Amdt  No.  179q 

f«N2120^AA86 

StMNlvd  InslninMnt  Approach 


AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMART:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
CMdlities.  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affacted  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refiarence-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
AOOmssa:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  foUows: 

For  ExamiBation 

1.  FAA  Rules  Docket,  FAA 
Headqtiarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  (»iginated  the  SLAP. 


ForPnrchaae 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subecriptioa 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Docimients,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  IX:  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  descripticm  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  NaticHial  Flight  DaU 
Center  (FIX:)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regislar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docimients  is  unnecessary.  The 
provisicms  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulaticms  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FTXyP  NOTAMs,  the  respective  FIX7T 
NOTAMs  have  been  cancelled. 

The  FIXVP  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Lostnmient 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FIXyP  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affscted 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  drciunstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPS  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  imnmrfiatp  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusioa 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexilnlity  Act. 

List  of  Snbfects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigaticm  (Air). 
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Issued  in  Washington,  DC  on  April  18, 
1997. 

David  R.  Harrington, 

Director,  Fligfxt  Standards  Service. 

Adoption  of  the  Amoidment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnmient  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AUTHOWTY:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.Q  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Pari  97  is  amended  to  read  as 
follows: 


FDC  date 


04A)3/97 
04/03/97 
04/04/97 
04/07/97 

04/08/97 
04/08/97 
04/08/97 
04A)8/97 
04/08/97 
04A)9/97 
04/10/97 
04/10/97 
04/14/97  , 
04/14/97  . 
04/14/97  . 
04/14/97  . 
04/14/97  . 
04/14/97  . 


State 


IL 
IN 
AZ 
MA 

LA 

LA 

LA 

Ml 

Ml 

NM 

AZ 

TX 

NO 

NO 

NO 

NC 

NC 

NC 


City 


Btoomington/Normal 

Lafayette 

Casa  Grande 

Hyannis 


Tallulah/Vicksburg 
Tallulah/Vicksburg 
Tallulah/Vicksburg 

Sturgis  

Sturgts  

Roswell 

Casa  Grande  .. 

Fort  Worth  

Fayettevllle  

Fayetteville  

Fayettevilte  

FayettevtNe 

Fayetteville  „.. 

Fayetteville  


Airport 


Bloomirtgton/Normal 

Lafayette  Muni 

Casa  Grarxie  Mur« 

Bamstabel      Muni-Boardmart/Polando 
Field. 

Vickstxjrg  TalMah  Regional 

Vicksburg  Talkjiah  Regional 

Vicksburg  Tallulah  Regional  ...... 

Kirsch  Muni .'. 

Kirsch  Muni 

Roswell  Industrial  Air  Center _. 

Casa  Grande  Muni  

Fort  Worth  Alliance 

Fayetteville  Regional/Grannis  Field 

Fayetteville  Regnnai/Grarmis  FieW 

Fayetteville  Regional/Grannis  FiekJ 

Fayetteville  Regionai/Grannts  FieW 

Fayetteville  Regionai/Grannis  FieW 

Fayetteville  Regional/Grannis  FieW 


H«7.23, 97.25, 97.27. 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME.  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

***Effective  Upon  Publication 


FDCKk). 


7/1855 
7/1857 
7/1889 
7/1956 

7/1970 
7/1972 
7/1974 
7/1979 
7/1981 
7/1999 
7/2023 
7/2021 
7/2081 
7/2083 
7/2085 
7/2087 
7/2090 
7/2092 


SIAP 


ILS  Rwy  29  Amdl  8b... 

NDB  or  GPS  Rwy  19,  Amdt  2A.., 

GPS  Rwy  5.  Orig... 

ILS  Rwy  15  Amdt  2A.„ 

GPS  Rwy  36,  Orig... 
LOC  Rwy  36,  Orig... 
NDB  Rwy  36,  Orig... 
NDB  Rwy  24  Amdt  lOA... 
NDB  Rwy  18  Amdt  5A... 
GPS  Rwy  35,  Orig... 
GPS  Rwy  23  Orig... 
ILS  Rwy  34R  Amdl  2B... 
LOC  BC  Rwy  22  Amdt  5... 
VOR  or  GPS  Rwy  28  Amdl  7... 
NDB  or  GPS  Rwy  4  Amdl  14... 
VOR  Rwy  4  Amdt  15... 
Radar  1  Amdt  6... 
ILS  Rwy  4  Amdl  14... 


Casa  Grande 

Casa  Grande  Muni 

Arizona 

GPS  Rwy  5,  Orig... 

FDC  Date:  04/04/97 

FDC  7/1889  /CGZ/  FI/P  Casa  Grande 
Muni,  Casa  Grande,  AZ.  GPS  Rwy  5, 
Orig.. .Missed  approach... Climbing  right 
turn  to  5600  direct  TED  Vortac  and 
hold.  This  is  GPS  Rwy  5,  Orig-A. 

Casa  Grande 

Casa  Grande  Muni 

Arizona 

GPS  Rwy  23  Orig... 

FDC  Date:  04/10/97 

FDC  7/2023  CGZ/  FI/P  Casa  Grande 
Muni,  Casa  Grande,  AZ.  GPS  Rwy  23 
Orig...  Missed  approach...  Climb  to  5600 
direct  TFD  Vortac  and  hold.  Terminal 
route  AYZUT  WP  /lAF/  to  TAFYE  WP 
3400.  This  is  GPS  Rwy  23  Orig-A 

Bloomington/Normal 

Bloomington/Normal 

Illinois 

ILS  Rwry  29  AMDT  8B 

FDC  Date:  04/03/97 

FDC  7/1855  /BMI/  FI/P  Bloomington/ 
Normal,  Bloomington/Normal,  IL.  ILS 
Rwy  29  Amdt  8B...  Terminal  routes... 
BMI  VOR/DME  to  annay  Int/OM/BMI 
7.6  DME  3100.  MCLEN  INT  to  BMI 


VOR/DME  3100.  CMI  Vortac  to  Sayba 
Int  3100.  Sayba  Int  (lAF)  to  Annay  Int 
3100.  PTN  L  side  of  CRS  108  outbnd 
3100  ft  within  10  mi  of  Annay  Int,  MNM 
ALT  Annay  3100.  MNM  GS  INTCP 
3100.  This  is  ILS  RWY  29  Amdt  8C. 

Tallulah/Vicksburg 

Vicksbum  Tallulah  Regional 

Louisiana 

GPS  Rwy  36,  Orig... 

FDC  Date:  04/08/97 

FDC  7/1970  /TVR/  FI/P  Vicksbui^ 
Tallulah  Regional,  Tallulah/Vicksburg, 
LA.  GPS  Rwy  37  Orig...  DLT  Monroe 
Regional  ALSTG  minimums  and  remote 
ALTM  note.  This  is  GPS  Rwy  18,  Orig- 
A. 

Tallulah/Vicksbwrg 

Vicksburg  Tallulah  Regional 

Louisiana 

LOC  Rwy  36,  Orig... 

FDC  Date:  04/08/97 

FDC  7/1972  /TVR/  FI/P  Vicksbum 
Gallulah  Regional,  Tallulah/Vicksbum, 
LA.  LOC  Rwy  36,  Orig...  DLT  Monroe 
Regional  ALSTG  Minimums  and  remote 
ALTM  note.  This  is  LOC  Rwy  36,  Orig- 

Tallulah/Vicksbum 

Vicksburg  Tallulah  Regional 
Louisiana 


NDB  Rwy  26.  Orig... 
FDC  Date:  04/08/97 

FDC  7/1974  /TVR/  FI/P  Vicksburg 
Tallulah  Regional  Tallulah/Vicksburg, 
LA.  NDB  Rwy  36  Orig...  DLT  Monroe 
Regional  ALSTG  minimums  and  remote 
ALTM  note.  This  is  NDB  Rwy  36.  Orig- 

Hyannis 

Bamstabel  Mtmi-Boardman/Polando 

Field 
Massachusetts 
ILSRvkry  l5Amdt2A... 
FDC  Date:  04/07/97 

FDC  7/1956  /HYA/  FI/P  Bamstabel 
Muni-Boardman/Polando  Field, 
Hyannis.  MA.  ILS  Rwy  15  Amdt  2A... 
Delete  Note...  DME  or  radar  required. 
Add  note...  ADF  Required.  This  is  ILS 
Rwy  15  Amdt  2B. 

Stui^gis 

Kirsch  Muni 

Michigan 

NDB  Rwy  24  /Vmdt  lOA 

FDC  Date:  04/08/97 

FDC  7/1979/IRS/  FI/P  Kirsch  Muni, 
Sturgis,  MI.  NDB  Rwy  24  Amdt  lOA... 
Terminal  Route...  Sewto  Int  to  IRS 
NDB...  Change  course  to  045.56  and 
distance  to  5.24  NM.  This  is  NDB  Rwy 
24  Amdt  lOB. 
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Sturgb 

DiischMuni 

Michigan 

NDB  Rwy  18  Amdt  5A... 

FDC  Date:  04/08/97 

FDC  7/1981  /IRS/  FI/P  Kirsch  Muni. 
Stuigis.  MI.  NDB  Rwy  18  Amdt  5A... 
Terminal  Route  Sewto  Int  to  IRS  NDB... 
Change  course  to  045.56  and  distacne  to 
5.24  NM.  This  is  NDB  Rwy  18  Amdt  5B. 

Fajretterille 

Fayetteville  Regional/Crannis  Field 

North  Carolina 

LCX:  BC  Rwy  22  Amdt  5... 

FDC  Date:  04/14/97 

FDC  7/2081  /FAY/  FI/P  Fayetteville 
Regional/Crannis  Field.  Fayetteville, 
NC.  LOC  BC  Rwy  22  Amdt  5...  Delete 
note...  When  control  zone  not  in  effect, 
use  Simmons  AAF  altimeter  setting  and 
increase  all  MDAS  20  feet  missed 
approach  instructions...  Climb  to  600 
then  climbing  left  turn  to  3000  VIA  FAY 
R-131  to  Grands  Int/Fay  15  DME  and 
hold.  Alternate  minimums  standard. 
This  is  LOC  BC  Rwy  22  Amdt  5A. 

Fayetteville 

Fayetteville  Regional/Graimis  Field 
North  Carolina 

VOR  or  GPS  Rwy  28  Amdt  7... 
FDC  Date:  04/14/97 

FDC  7/2083  /Fay/  FI/P  Fayetteville 
Regional/Crannis  Field,  Fayetteville, 
NC.  VOR  or  GPS  Rwy  28  Amdt  T ... 
Delete  note...  When  control  zone  not  in 
effect,  use  Simmons  AAF  altimeter 
setting  and  increase  all  DH/MDAS  20 
feet.  Missed  approach  instructions... 
Climbing  left  turn  to  3000  VIA  Fay  R- 
131  to  gands  Int/Fay  15  DME  and  hold. 
Alternate  minimums  standard.  This  is 
VOR  or  GPS  Rwy  28  Amdt  7A. 

Fayetteville 

Fayetteville  Regional/Crannis  Field 
North  Carolina 

NDB  or  GPS  Rwy  4  Amdt  14.  .  . 
FDC  Date:  04/14/97 

FDC  7/2085  /FAY/  FI/P  Fayetteville 
Regional/Crannis  Field,  Fayetteville, 
NC.  NDB  or  GPS  Rwy  4  Amdt 
14.  .  .Delete  note.  .  .  When  conthil 
zone  not  in  effect,  use  Simmons  AAF 
altimeter  setting  and  increase  all  MDAS 
20  feet.  Missed  approach 
instructions.  .  .CUmbing  right  turn  to 
3000  VIA  Fay  R-131  to  Gands  hit/Fay 
15  DME  and  hold.  Alternate  minimums 
standard.  This  is  NDB  or  GPS  Rwy  4 
Amdt  14A. 

Fayetteville 

Fayetteville  Regional/Crannis  Field 

North  Carolina 

VOR  Rwy  4  Amdt  15.  .  . 

FDC  Date:  04/14/97 


FDC  7/2087/FAY/  FI/P  Fayetteville 
Regional/Crannis  Field.  Fayetteville. 
NC.  VOR  Rwy  4  Amdt  15.  .  .Delete 
note.  .  .  When  control  zone  not  in 
effiact.  use  Simmons  AAF  altimeter 
setting  and  increase  all  DH/MDAS  20  ft. 
Missed  approach 

instructions.  .  .Climbing  right  turn  to 
3000  VIA  Fay  R-131  to  Gands  Int/Fay 
15  DME  and  hold.  Alternate  minimums 
standard.  This  is  VOR  Rwy  4  Amdt  ISA. 

Fayetteville 

Fayetteville  Regional/Crannis  Field 
North  Carolina 
Radar  1  Amdt  6.  .  . 
FDC  Date:  04/14/97 

FDC  7/2090  /FAY/  FI/P  Fayetteville 
Regional/Crannis  Field.  Fayetteville. 
NC.  Radar  1  Amdt  6.  .  .E)elete  note.  .  . 
When  control  zone  not  in  effect 
procedure  NA.  Atemate  minimums 
standard.  This  is  Radar  1  Amdt  6A. 

Fayetteville 

Fayetteville  Regional/Crannis  Field 

North  Carolina 

ILS  Rwy  4  Amdt  14.  .  . 

FDC  Date:  04/14/97 

FDC  7/2092  /FAY/  FI/P  Fayetteville 
Regional/Crannis  Field,  Fayetteville. 
NC.  ILS  Rwy  4  Amdt  14.  .  .Delete 
note.  .  .  When  control  zone  not  in 
effiect.  use  Simmons  AAF  altimeter 
setting  and  increase  all  DH/MDAS  20  ft. 
Delete  note.  .  .  CAT  D  S-LOC  visibility 
increased  to  RVR  5000  for  inoperative 
MM.  Missed  approach 
instructions.  .  .Climb  to  600  then 
climbing  right  turn  to  3000  VIA  Fay  R- 
131  to  Gands  Int/Fay  15  DME  and  hold. 
Alternate  minimums  standard.  This  is 
ILS  Rwy  4  Amdt  14A. 

Roewell 

Roswell  Industrial  Air  Center 
New  Mexico 
GPS  Rwy  35.  Orig.  .  . 
FDC  Date:  04/09/97 

FDC  7/1999  /ROW/  FI/P  Roswell 
Industrial  Air  Center,  Roswell.  NM.  GPS 
Rwy  35,  Orig.  .  .Delete  note.  .  .  When 
LCL  ALSTG  not  received,  except  for 
operators  with  approved  weather 
reporting  service,  PROC  NA.  This  is 
GPS  Rwy  35,  Orig-A. 

La£iyette 

Lafayette  Muni 

Tennessee 

NDB  or  GPS  Rwy  19  Amdt  2A.  .  . 

FDC  Date:  04/03/97 

FDC  7/1857  /3M7/  FI/P  Lafayette 
Muni.  TN.  NDB  or  GPS  Rwy  19,  Amdt 
2A.  .  .MSA  LFB  25  NM  2700.  This  is 
NDB  or  GPS  Rwy  19.  Amdt  2B. 

Fort  Worth 

Fort  Worth  Alliance 


Texas 

ILS  Rwy  34R  Amdt  2B.  .  . 

FDC  Date:  04/10/97 

FDC  7/2021  /AFW/  FI/P  Fort  Worth 
Alliance.  Fort  Worth.  TX.  ILS  Rwy  34R 
Amdt2B.  .  .ALTMNMS.  .  .  ILS  CAT 
D-700-2.  This  is  ILS  Rwy  34R  Amdt  2C 

[FR  Doc  97-11217  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administnation 

14  CFR  Part  97 

[Doclcet  No.  28899;  AmdL  No.  1798] 

RIN  2120^AA«5 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXJT. 
action:  Final  rule. 

summary:  This  amendment  estabUshes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  sp>ecified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is    . 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPurduue 

Individual  SIAP  copies  may  be 
obtained  from:  '  ^ 
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1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  nuuled  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
exp>ensive  and  impractical.  Ftuther, 
airmen,  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
publication  of  the' complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  {>art  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 


TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  appUcable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer.  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are.  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 

Issued  in  Washington,  DC  on  April  18, 
1997. 

David  R.  Harrington, 

Director,  Flight  ^ndards  Service. 

Adopti<m  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97-5TANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H97.23. 97^.  97.33. 97.35    [AmMKtod] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.27  NDB.  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs.  identified  as  follows: 

•  •  •  Effective  May  22. 1997 

Dillingham,  AK,  Dillingham.  VOR/DME  or 

GPS  RWY  19,  Amdt  5  Cancelled 
Dillingham,  AK,  Dillingham,  VOR/DME  RWY 

19,  Amdt  5 
Dillingham.  AK.  Dillingham,  VOR  or  GPS 

RWY  1 .  Amdt  7  Cancelled 
Dillingham,  AK,  Dillin^am,  VOR  RWY  1, 

Amdt  7 
Talkeema,  AK,  Talkeetna,  VOR/DME  or  GPS 

RWY  36,  Amdt  lA 
Talkeema,  AK,  Talkeema,  VOR/DME  RWY 

36,  Amdt  lA 
Cullman,  AL.  Folsom  Field.  NDB  or  GPS 

RWY  20,  Amdt  2A  Cancelled 
Cullman,  AL.  Folsom  Field,  NDB  RWY  20. 
ib  Amdt  2A 
Casa  Grande,  AZ,  Casa  Grande  Muni.  VOR  or 

GPS  RWY  5,  Amdt  4  Cancelled 
Casa  Grande.  AZ,  Casa  Grande  Muni,  VOR 

RWY  5.  Amdt  4 
Durango,  CO.  Durango-La  Plata  County, 
VOR/DME  or  GPS  or  RWY  2,  Amdt  4 
Cancelled 
Durango,  CO,  Durango-La  Plata  County. 

VOR/DME  RWY  2,  Amdt  4 
Greeley,  CO.  Greeley- Weld  County,  NDB  at 

GPS  RWY  9,  Amdt  lA  Cancelled 
Greeley,  CO,  Greeley-Weld  County,  NDB 

RWY  9,  Amdt  lA 
Wabash,  IN,  Wabash  Muni,  NDB  or  GPS 

RWY  27,  Amdt  12  Cancelled 
Wabash,  IN.  Wabash  Muni,  NDB  RWY  27, 

Amdt  12 
Belleville,  KS,  Belleville  Muni,  VOR/DME  or 

GPS-A,  Amdt  2  Cancelled 
Belleville,  KS,  Belleville  Muni.  VOR/DME-A 

Amdt  2 
Houma,  LA,  Houma-Tenebonne,  VOR/DME 

RNAV  or  GPS  RWY  38.  Amdt  4B  Cancelled 
Houma,  LA,  Houma-Terrebonne,  VOR/DME 

RNAV  RWY  36,  Amdt  4B 
Houma.  LA,  Houma-Terrebonne,  NDB  or  GPS 

RWY  18,  Amdt  4A  Cancelled 
Houma.  LA,  Houma-Terrebonne.  NDB  RWY 

18,  Amdt  4A 
New  Orleans,  LA,  New  Orleans  Intl/Moisant 
Fid,  NDB  or  GPS  RWY  10.  Amdt  26 
Cancelled 
New  Orleans,  LA,  New  Orleans  Intl/Moisant 

Fid,  NDB  RWY  10,  Amdt  26 
Bedford,  MA,  Laurence  G  Hanscom  Fid,  VOR 

or  GPS  RWY  23,  Amdt  8A  Cancelled 
Bedford,  MA,  Laurence  G  Hanscom  Fid,  VOR 

RWY  23.  Amdt  8A 
Adrian,  MI,  Lenawee  County,  NDB  or  GPS 
RWY  5,  Amdt  7  Cancelled 
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Adrian.  MI.  Lenayrae  County.  NDB  RWY  5. 

Amdt? 
Springfield.  MO.  Springfield  Regional.  VOR 

or  GPS  RWY  20.  Amdt  17  Cancelled 
Springfield.  MO.  Springfield  Regional.  VOR 

RWY  20.  Amdt  17 
Jefierson  City.  MO,  lefferson  City  Memorial. 

NDB  or  GPS  RWY  30.  Amdt  8A  Cancelled 
Jeffisrson  City,  MO.  Jefferson  City  Memorial. 

NDB  RWY  30.  Amdt  8A 
Sidney.  MT,  Sidney-Richland  Muni.  NDB  or 

GPS  RWY  1,  Amdt  2  Cancelled 
Sidney.  MT.  Sidney-Richland  Muni.  NDB 

RWY  1,  Amdt  2 
Sidney.  MT.  Sidney-Richland  Muni,  NDB  or 

GPS  RWY  19.  Amdt  3  Cancelled 
Sidney,  MT,  Sidney-Richland  Muni,  NDB 

RWY  19,  Amdt  3 
Columbus,  NE,  Columbus  Mimi.  NDS  or  GPS 

RWY  14.  Amdt  12  Cancelled 
Columbus.  NE.  Columbus  Muni.  NDS  RWY 

14.  Amdt  12 

Roswell.  NM,  Roswell  Industrial  Air  Center. 

RNAV  RWY  35,  Amdt  2  Cancelled 
Roswell,  NM.  Roswell  Industrial  Air  Center, 

VOR/DME  RNAV  RWY  35.  Amdt  3 
Roswell,  NM,  Roswell  Industrial  Air  Center, 

NDB  RWY  21.  Amdt  15  Cancelled 
Roswell,  NM,  Roswell  Industrial  Air  Center. 

NDB  RWY  21,  Amdt  16 
Columbus,  OH,  Ohio  SUte  University,  VOR/ 

DME  RNAV  or  GPS  RWY  27L.  Amdt  6 

Cancelled 
Columbus,  OH.  Ohio  State  University.  VOR/ 

DME  RNAV  RWY  27L.  Amdt  6 
Coliunbus.  OH.  Ohio  SUte  University,  NDB 

or  GPS  RWY  9R,  Amdt  6  Cancelled 
Columbus.  OH,  Ohio  State  University,  NDB 

RWY  9R,  Amdt  6  Cancelled 
Nevrark.  OH,  Newark-Heath,  VOR/DME 

RNAV  or  GPS  RWY  27.  Amdt  6  Cancelled 
Newark.  OH.  Newark-Heath.  VOR/DME 

RNAV  RWY  27.  Amdt  6 
Tiffin.  OH.  Seneca  County,  NDB  or  GPS  RWY 

24,  Amdt  7  Cancelled 
Tiffin,  OH.  Seneca  County.  NDB  RWY  24. 

Amdt  7 
Wooster.  OH.  Wayne  County.  VOR  or  GPS 

RWY  10.  Orig-A  Cancelled 
Wooster.  OH.  Wayne  County,  VOR  RWY  10, 

Orig-A 
Wooster.  OH.  Wayne  County.  NDB  or  GPS 

RWY  28  Amdt  7A  Cancelled 
Wooster.  OH.  Wayne  County.  NDB  RWY  28 

Amdt7A 
Antlers.  OK.  Antlers  Muni.  NDB  or  GPS  RWY 

35.  Amdt  2A  Cancelled 
Antlers.  OK.  Antlers.  Muni.  NDB  RWY  35. 

Amdt2A 
Aurora.  OR.  Aurora  Sute.  NDB  or  GPS  RWY 

17.  Amdt  1  Cancelled 
Aurora.  OR.  Aurora  State.  NDB  RWY  17. 

Admtl 
Rosabuig.  OR.  Roseburg  Regional.  VOR  or 

GPS-A.  Amdt  5  Cancelled 
Roeeburg.  OR.  Roseburg  Regional.  VOR-A. 

Amdt  6 
Aguadilla.  PR.  Rafael  Hernandez.  VCHl/DME 

or  (a>S  RWY  8,  Amdt  1  Cancelled 
Aguadilla.  TO.  RafMl  Hernandez.  VOR/DME 

RWY  8.  Amdt  1 
Newbeny.  SC.  Newberry  Muni.  NDB  or  GPS 

RWY  22.  Amdt  4  Cancelled 
Ne%»faeTTy,  SC.  Newberry.  Muni.  NDB  RWY 

22.  Amdt  4 
Andrern,  TX.  Andreuvs  County.  NDB  or  GPS 

RWY  15.  Amdt  2  Cancelled 
Andrews.  TX.  Andrews  County.  NDB  RWY 

15.  Amdt  2 


Conroe.  TX,  Montgomery  County,  VOR/DME 

RNAV  or  GPS  RWY  32,  Amdt  1  Cancelled 
Conroe,  TX,  Montgomery  County.  VOR/DME 

RNAV  RWY  32,  Amdt  1 
Fort  Stockton.  TX  Fort  Stockton-Pecos 

County,  VOR  or  GPS  RWY  12,  Amdt  7A 

Cancelled 
Fort  Stockton.  TX  Fort  Stockton-Pecos 

County.  VOR  RWY  12.  Amdt  7 A 
Houston,  TX.  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  4,  Amdt  3  Cancelled 
Houston,  TX,  Ellington  Field,  VOR/DME  or 

TACAN  RWY  4,  Amdt  3 
Houston,  TX,  Houston  Intercontinental, 

VOR/DME  or  GPS  RWY  14L,  Amdt  15A 

Cancelled 
Houston,  TX,  Houston  Intercontinental, 

VOR/DME  RWY  14L,  Amdt  15A 
Hereford,  TX,  Hereford  Muni,  NDB  or  GPS 

RWY  21.  Amdt  2  Cancelled 
Hereford,  TX,  Hereford  Muni,  NDB  RWY  21, 

Amdt  2 
St  George,  UT,  St  George  Muni.  VOR/DME  or 

GPS  RWY  34.  Amdt  2A  Cancelled 
St  George.  UT.  St  George  Muni,  VOR/DME 

RWY  34,  Amdt  2A 
Richmond/ Ashland,  VA,  Hanover  County 

Muni,  NDB  or  GPS  RWY  16,  Orig 

Cancelled 
Richmond/ Ashland,  VA,  Hanover  County 

Muni,  NDB  RWY  16,  Orig 
Richmond.  VA.  Richmond  Intl.  VOR  or  GPS 

RWY  34.  Amdt  20  Cancelled 
Richmond.  VA.  Richmond  hitl,  VOR  RWY 

34,  Amdt  21 
Bellingham,  WA.  Bellingham  Intl,  NDB  or 

GPS  RWY  16  Orig  Cancelled 
Bellin^iam,  WA,  Bellingham  Intl,  NDB  RWY 

16  Orig 

[FR  Doc.  97-11218  Filed  4-29-97;  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  362 
[Doctot  Na  78N-O038I 
RIN  0910-AA01 

Sunscreen  Drug  Products  for  Over-the- 
Counter  Human  Use;  Martwting  Status 
of  Products  Containing  Avobanzone; 
Enforcament  Policy 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Annotmcement  of  Enforcement 
Policy.  • 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
enforcement  policy  allowing  over-the- 
counter  (OTC)  marketing  of  stuscreen 
drug  products  containing  avobenzone 
(Parsol®  1789)  at  concentrations  of  up 
to  3  percent  alone  and  2  to  3  percent 
avobianzone  in  combination  with  the 
OTC  sunscreen  ingredients  cinoxate. 
diethanolamine  methoxycinnamate, 
dioxybenzone,  homosalate,  octocrylene, 


octyl  methoxycinnamate.  octyl 
salicylate,  oxybenzone,  sulisobenzone, 
and/or  trolamine  salicylate.  OTC 
marketing  of  such  drug  products  is 
being  permitted  pending  establishment 
under  the  OTC  drug  review  of  a  final 
monograph  covering  sunscreen  drug 
products.  FDA  anticipates  that 
sunscreen  drug  products  containing  up 
to  3  percent  avobenzone  alone  and  2  to 
3  percent  avobenzone  in  combination 
with  the  proposed  Category  I  cinnamate, 
benzophenone,  salicylate,  and/or 
diphenylacrylate  sunscreen  ingredients 
will  be  determined  to  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

EFFECTIVE  DATE:  The  enforcement  policy 
is  effective  April  30, 1997. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MB  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Lipnicki,  Center  for  Drug  Evaluation 
and  Research  (HFD-560),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
2222. 

SUPPLEMBfTARY  INFORMATION: 
L  Background 

In  an  amendment  to  the  tentative  final 
monograph  for  OTC  sunscreen  drug 
products,  published  in  the  Federal 
Register  of  September  16. 1996  (61  FR 
48645),  FDA  proposed  conditions  under 
which  products  containing  avobenzone 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded  at 
concentrations  of  up  to  3  percent  alone 
and  2  to  3  percent  avobenzone  in 
combination  with  the  proposed 
Category  I  cinnamate,  benzophenone, 
salicylate,  and/or  diphenylacrylate 
sunscreen  ingredients.  This  proposal 
was  based  on  an  evaluation  of  available 
safety  and  effectiveness  data,  which 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (address 
above). 

Because  no  OTC  drug  advisory  review 
panel  had  considered  avobenzone  or 
avobenzone-containing  combination 
drug  products,  the  agency  stated  that 
these  products  could  not  be  marketed 
imtil  the  agency  stated  by  notice  in  the 
Federal  Register  that  the  products  have 
been  tentatively  determined  to  be 
generally  recognized  as  safe  and 
effective  and  that  OTC  marketing  will  be 
permitted  under  specified  conditions 
(61  FR  48645  at  48653).  Before 
marketing  could  begin,  the  comment 
period  for  the  proposal  must  have  ended 


and  another  Federal  Registw  notice 
must  have  been  published  setting  forth 
the  agency's  determination  concerning 
interim  marketing  before  publication  of 
the  final  rule  for  OTC  simscreen  drug 
products.  The  agency  requested  written 
comments  by  October  16. 1996. 

In  response  to  the  proposed  rule, 
seven  commercial  organizations,  one 
international  organization,  one 
professional  organization,  and  one 
individual  consumer  submitted 
comments.  Copies  of  the  comments 
received  ^re  on  pubUc  display  in  the 
Dockets  Management  Branch  (address 
above). 

n.  The  Agency's  Conclusions  on  the 
Comments 

1.  Several  comments  discussed  issues 
that  impact  all  OTC  simscreen  drug 
products  or  all  such  products  that 
provide  ultraviolet  A  (UVA)  radiation 
protection,  e.g.,  the  definition  of  a 
simscreen  active  ingredient,  a  maximum 
sun  protection  factor  (SPF)  of  30,  and 
UVA  testing  methodology. 

Following  publication  of  the  proposed 
rule  for  OTC  sunscreen  drug  products 
on  May  12, 1993  (58  FR  28194).  the 
agency  received  numerous,  similar 
comments.  Because  these  issues  impact 
other  OTC  sunscreen  drug  products,  the 
agency  intends  to  address  all  of  the 
comments  in  future  issues  of  the 
Federal  Register.  The  agency  does  not 
find  it  necessary  to  resolve  these  issues 
now  to  allow  interim  marketing  of  OTC 
sunscreen  drug  products  containing 
avobenzone  under  the  proposed 
monograph. 

2.  Cme  comment  suggested  that  FDA 
should  clarify  the  implication  that  its 
failure  to  rely  explicitly  on  available 
foreign  marketing  data  in  determining 
that  avobenzone  is  generally  recognized 
as  safe  and  effective  for  use  in  certain 
OTC  simscreen  formulations  does  not 
mean  that  such  data  are  unrehable, 
irrelevant,  or  inadequate  compared  to 
analogous  U.S.  marketing  data  or  that 
foreign  data  would  not  have  supported 
the  agency's  ultimate  determination. 
The  comment  maintained  that  FDA  can 
use  foreign  marketing  data  alone  to 
estabUsh  that  an  OTC  sunscreen  active 
ingredient  is  generally  recognized  as 
safe  and  effective.  The  comment 
recommended  that  FDA  should 
promptly  review  citizen  petitions  for  all 
proposed  OTC  sunscreen  ingredients 
and  not  only  those  that  provide 
protection  against  UVA  radiation.  The 
comment  referred  to  the  agency's 
advance  notice  of  proposed  rulemaking 
on  eligibility  criteria  for  considering 
additional  conditions  in  the  OTC  drug 
monograph  system  (61  FR  51625, 
October  3, 1996)  and  hoped  that  it 


would  be  expedited  with  issuance  of  a 
final  rule  within  12  months. 

Another  comment  urged  the  agency  to 
grant  two  other  citizen  petitions  to 
include  methylbenzylidene  camphor 
(Ref  1)  and  isoamyl-p- 
methoxycinnamate  (Ref.  2)  as  Category 
I  sunscreen  active  ingredients.  In 
addition  to  foreign  marketing  data 
contained  in  the  petitions,  the  comment 
stated  that  the  agency  already  has 
supportive  data  for  the  combination  of 
avobenzone  with  methylbenzylidene 
camphor  (61  FR  48645  at  48647).  The 
comment  contended  that  FDA  had 
grandfathered  other  cinnamates  based 
on  supportive  data  concerning  octyl 
methoxycinnamate  in  combination  with 
avobenzone  and  that  this  should  be 
extended  to  isoamyl-p- 
methoxycinnamate. 

The  agency's  reliance  on  information 
other  than  the  available  foreign 
marketing  data  in  the  amendment  to  the 
proposed  rule  for  OTC  sunscreen  drug 
products  is  not  intended  to  reflect  an 
ultimate  agency  conclusion  about  the 
potential  usefulness  of  foreign 
marketing  data.  As  discussed  in  the 
advance  notice  of  proposed  rulemaking 
on  eligibility  criteria  for  considering 
additional  conditions  in  the  OTC  drug 
monograph  system,  marketing  of  an 
OTC  drug  in  a  foreign  country  (but 
never  in  the  United  States)  has  in  the 
past  not  been  considered  sufficient  to 
satisfy  the  requirements  of  marketing  to 
a  material  extent  and  for  a  material  time 
which  is  necessary  to  make  the  drug 
eligible  for  consideration  in  the  OTC 
drug  monograph  system  (61  FR  51625  at 
51627).  Any  possible  changes  to  that 
approach  will  be  considered  under  that 
rulemaking.  The  agency  notes  that 
avobenzone  has  been  marketed  for  a 
material  time  and  extent  in  the  United 
States,  and  thus  differs  from  other 
ingredients  that  do  not  have  this 
mariceting  history. 

The  petitions  mentioned  by  the 
comments  are  referred  to  in  that 
advance  notice  of  proposed  rulemaking 
(61  FR  51625  at  51627).  Final  resolution 
of  those  petitions  will  depend  upon  the 
outcome  of  that  rulemaking.  In  the 
meantime,  manufacturers  may  seek 
marketing  approval  for  their  products 
having  only  foreign  mariceting 
experience  via  a  new  drug  application 
(NDA). 

Referraces 

(1)  Comment  No.  CPl,  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

(2)  Comment  No.  CP3,  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

3.  Eight  comments  agreed  with  the 
agency's  pro{>osal  to  include 
avobenzone  in  §§  352.10  and  352.20  of 


the  proposed  monograph  for  OTC 
sunscreen  drug  products.  Although 
agreeing  with  the  agency's  proposal,  one 
comment  stated  that  avobenzone  has  not 
been  adequately  tested  for  safety  in 
children.  The  comment  contended  that 
children  may  be  at  greater  risk  than 
adults  for  contact  irritation  and 
photoallergenic  reactions,  and  that  the 
proposed  warning  statement  in 
§  352.52(c)(l)(iii)  ("Discontinue  use  if 
signs  of  irritation  or  rash  appear  *  *  *") 
may  not  be  adequate  for  children.  The 
comment  provided  an  abstract  (Ref.  1) 
that  reported  the  results  of  photopatch 
testing  using  UV  absorbers  on  387 
patients  with  dermatitis  of  the  sun- 
exposed  areas  of  the  body.  Isopropyl 
dibenzoylmethane  was  reported  to 
induce  26  allergic  and  35  photoallergic 
reactions  and  butyl 
methoxy  dibenzoylmethane 
(avobenzone)  was  reported  to  induce  10 
alleigic  and  17  photoallogic  reactions 
in  these  photopatch  tests.  The  abstract 
stated  that  the  production  of  isopropyl 
dibenzoylmethane  was  stopped  in  1993 
because  of  "frequent 
(photolsensitization"  to  this  ingredient 
The  comment  requested  that  the  agency 
do  the  following  for  an  initial  period  of 
at  least  2  years:  (1)  Restrict  the  general 
use  of  avobenzone-containing  OTC 
sunscreen  drug  products  to  use  by 
adults  with  labisling  warnings  to 
physicians  and  parents  concerning  its 
use  on  children,  and  (2)  request 
companies  to  monitor  all  adverse 
reactions  from  avobenzone-containing 
products,  especially  those  in  children. 

The  agency  is  aware  of  several 
European  studies  and  case  reports  (Refit. 
2  and  4  through  8)  involving  patch/ 
photopatch  testing  of  isopropyl 
dibenzoylmethane  and  avobenzone  on 
people  suspected  of  having 
photodermatoses.  With  regard  to  this 
population.  Buckley,  O'Sidfivan,  and 
Murphy  (Ref.  6)  noted  that  "Many  cases 
of  sensitization  have  occurred  in 
subjects  with  pre-existing 
photodermatoses,  where  sunscreen  use 
is  frequent;  contact  and  photocontact 
dermatitis  are  more  likely  to  develop  in 
injured  or  inflamed  skin."  Parry. 
Bilsland,  and  Morley  (Ref.  7)  observed 
that  suggested  cross-sensitivity  to 
isopropyl  dibenzoylmethane  and 
avobenzone  has  previously  been 
reported.  Motley  and  Reynolds  (Ref.  8) 
stated  that  primary  sensitization  to 
avobenzone  is  thought  to  be  unusual 
compared  to  sensitization  to  isopropyl 
dibenzoyhnethane.  Trevisi  et  al.  (Ref.  2) 
reported  that  their  study  seems  to 
confirm  that  avobenzone  could  be  a 
weaker  sensitizer  than  the  isopropyl 
derivative.  Urbach  (Ref.  9)  and 
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Dromgoole  and  Maibach  (Ref.  10)  noted 
that  some  allergic  reactions  to 
avobenzone  may  have  been  cross- 
reactions  as  a  result  of  prior  exposure  to 
the  isopropyl  derivative.  However, 
Buckley,  O'Sullivan,  and  Murphy  (Ref. 
6)  pointed  out  that  although  combined 
sensitivity  to  isopropyl 
dibenzoylmethane  and  avobenzone  has 
been  documented  previously,  it  is 
generally  impossible  to  attribute  it  to 
cross-sensitivity  between 
dibenzoylmethanes,  as  people  may 
unknowingly  have  previously  been 
exposed  through  cosmetic  or  sunscreen 
use.  According  to  White  (Ref.  3), 
isopropyl  dibenzoylmethane  was 
voluntarily  removed  from  the  European 
market  due  to  frequent  reports  of 
contact  and  photocontact  allergy, 
whereas  avobenzone  was  classified  by 
the  European  Commission  as  Category 
A.  i.e..  "no  further  evidence  needs  to  be 
submitted  to  support  its  safety." 

The  agency  beueves  that,  overall, 
medical  Uterature  reports  of  allergic 
reactions  to  avol>enzone  appear  to  be 
few  in  comparison  to  the  scope  of  its 
usage  and  to  the  number  of  allergic 
reactions  associated  with  isopropyl 
dibenzoylmethane,  a  sunscreen 
ingredient  that  has  never  been  approved 
for  use  in  the  United  States  and  that  has 
been  removed  from  the  European 
market.  Neithw  a  10-year  (1982  to  1992) 
French  study  of  283  people  (5  to  85 
years  of  age)  with  suspected 
photodermatosis  (Ref.  5)  nor  a  3-year 
(1990  to  1993)  Italian  study  of  108 
people  (10  to  79  years  of  age)  with 
suspected  photodermatosis  (Ref.  2) 
reported  any  positive  photopatch 
reactions  to  avobenzone.  The  two 
studies  reported  a  total  of  seven  positive 
photopatch  reactions  to  isopropyl 
dibenzoylmethane.  Several  reports 
(Refs.  6  through  10)  suggest  that  some 
allergic  reactions  to  avobenzone  may  be 
related  to  prior  sensitization  to 
isopropyl  dibenzoylmethane.  None  of 
the  studies  or  reports  (including  the 
abstract  provided  by  the  comment) 
described  any  special  relationships 
between  sensitivity  to 
dibenzoylmethanes  and  age. 

One  comment  reported  that  an 
avobenzone-containing  OTC  sunscreen 
drug  product  has  been  marketed  in  the 
UnitcKl  States  since  1993  (imder  an 
approved  NDA)  with  a  total  adverse 
event  rate  of  0.0067  percent.  The 
product  is  marketed  for  the  general 
population  (with  the  exception  of 
children  under  6  months  of  age)  and 
contains  3  percent  avobenzone,  3 
percent  oxytwnzone,  and  7.5  percent 
octyl  methoxycinnamate.  The  agency 
previously  disoissed  the  adverse  event 
information  submitted  by  this  comment 


and  adverse  event  reports  contained  in 
the  agency's  Spontaneous  Reportu^ 
System  (SRS)  in  the  amendment  to  the 
proposed  rule  for  OTC  siuiscreen  drug 
products  (61  FR  48645  at  48650  and 
48651).  These  data  reveal  that  6  of  the 
59  adverse  drug  experience  (ADE) 
reports  in  the  SRS  concerned  reactions 
in  children  12  years  of  age  and  under. 
Three  of  these  reports  mention  "no  drug 
effect"  and/or  "rash"  (one  report  noted 
multiple  preexisting  allergies],  two 
mention  "itching,"  and  one  mentions 
"burning."  Thus,  although  ADE 
incidence  rates  or  drug  safety 
comparisons  cannot  be  made  using  SRS 
data  alone,  the  agency  believes  that  the 
data  support  the  safe  use  of  avobenzone 
on  children. 

The  agency  notes  that  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheiunatic,  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Products  (the  Panel)  discussed  "adult 
skin"  and  "infant  skin"  in  its  reports  on 
OTC  external  analgesic  drug  products 
(44  FR  69768  at  69773,  December  4, 
1979)  and  OTC  sunscreen  drug  products 
(43  FR  38206  at  38217.  August  25, 
1978).  The  Panel  thoroughly  discussed 
the  absorptive  characteristics  of  infant 
and  adult  skin  and  defined  adult  hiunan 
skin  to  be  that  of  individuals  older  than 
6  months  of  age.  The  agency  continues 
to  concur  with  the  Panel's 
recommended  age  limitations 
concerning  the  use  of  simscreens 
because  biological  systems  that 
metabolize  and  excrete  drugs  absorbed 
through  the  skin  may  not  be  fully 
developed  in  children  under  the  age  of 
6  months. 

Thus,  the  agency  believes  that  at  this 
time  the  data  do  not  support  the 
contention  that  children  1  to  12  years  of 
age  "may  be  at  a  greater  risk  than  adults 
with  respect  to  contact  irritation 
reaction  and  photoallergenic  potential" 
of  avobenzone.  Moreover,  the  comment 
did  not  submit  any  data  to  support  such 
a  contention. 

FDA  considers  protection  against 
UVA  radiation  an  important  public 
health  benefit.  As  the  agency  stated  in 
the  amendment  to  the  proposed  rule  for 
OTC  simscreen  drug  products  (61  FR 
48645  at  48653),  the  addition  of 
avobenzone  to  the  proposed  monograph 
would  provide  for  wide  availability  of 
new  combination  simscreen  products 
that  will  provide  consumers  with  broad 
spectrum  protection.  The  agency  is  also 
aware  that  some  individuals  can  have 
moderate  or  acute  adverse  reactions  to 
active  ingredients  that  cause  no 
reactions  in  most  people.  FDA  currenUy 
considers  the  warnings  proposed  in 
§  352.52(c)(l)(ui)  ("Discontihue  use  if 
signs  of  irritation  at  rash  appear.  If 


irritation  or  rasji  pereists,  consult  a 
doctor.")  sufficient  to  alert  consumers  to 
the  possibility  of  an  allergic  reaction  to 
avobenzone  or  any  other  sunscreen 
active  ingredient.  At  this  time,  the 
agency  does  not  believe  there  is  a 
sufficient  basis  for  a  warning  to  restrict 
use  of  avobenzone-containing  sunscreen 
drug  products  to  adults  only,  as  one 
comment  suggested.  Avobenzone- 
containing  suinscreen  drug  products  will 
need  to  bear  the  directions  in  proposed 
§  352.52(d)(1)  or  (d)(2),  which  include 
the  statements:  "Children  under  2  years 
of  age  should  use  simscreen  products 
with  a  minimum  SPF  of  4"  and 
"Children  under  6  months  of  age: 
consult  a  doctor." 

Regarding  the  comment's  request  that 
FDA  ask  companies  to  monitor  all 
adverse  reactions  from  avobenzone- 
containing  products,  especially  those  in 
children,  the  agency's  current  good 
manufacttiring  practice  regulations  for 
finished  pharmaceuticals  (21  CFR 
211.198)  include  requirements  for 
handling  all  written  and  oral  complaints 
regarding  a  drug  product.  However, 
while  FDA  encoiueges  OTC  drug 
manufactiuers  to  report  adverse  events 
imder  the  agency's  Medwatch  program, 
manufacturers  are  not  required  to  do  so. 
At  this  time,  the  agency's  adverse 
experience  reporting  requirements  only 
apply  to  those  OTC  drugs  subject  to 
approved  NDA's  or  abbreviated  NDA's 
(ANDA's).  The  agency  is  considering  a 
proposed  regulation  that  would,  among 
other  things,  require  manufacturers, 
packers,  and  distributors  of  marketed 
OTC  drug  products  that  are  not  the 
subject  of  approved  applications  to 
report  ADE  information  to  FDA.  In  the 
meantime,  the  agency  will  continue  to 
monitor  ADE's  for  sunscreen  drug 
products  reported  to  its  Medwatdi 
program  and  in  the  medical  literatiue. 
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4.  Three  comments  expressed  concern 
about  the  photostability  of  avobenzone- 
containing  simscreen  drug  products, 
especially  when  used  in  a  formulation 
without  any  other  sunscreen  active 
ingredients.  Two  conunents  stated  that 
OTC  sunscreen  drug  products  with 
avobenzone  as  their  only  stmscreen 
active  ingredient  may  not  provide 
effective  protection  against  ultraviolet  B 
(UVB)  radiation  and  that,  even  when 
combined  with  other  sunscreen  active 
ingredients,  the  UVA  radiation  tests  (61 
FR  48645  at  48652)  do  not  stress  the 
formulation  enough  to  determine  if  the 
product  will  remain  effective  after 
receiving  higher  doses  of  UV  radiation. 
One  comment  stated  that  because  no 
official  method  has  yet  been  estabUshed 
to  test  for  protection  from  UVA 
radiation,  broad  marketing  of 
avobenzone-containing  sunscreen  drug 
products  should  not  be  allowed  because 
of  photostability  concerns  related  to 
avobenzone.  One  of  the  comments  also 
questioned  whether  avobenzone 
photoproducts  are  photoallergenic. 
None  of  the  comments  supplied  any 
data  to  support  their  contentions. 

The  agency  is  aware  that 
avobenzone's  maximum  absorbance  is 
in  the  UVA  radiation  spectnun  (i.e.,  340 
to  350  nanometers  (nm))  and  that  most 
of  the  data  discussed  in  the  amendment 
to  the  proposed  rule  for  OTC  sunscreen 
drug  products  concerns  combinations  of 
avobenzone  with  other  Category  I 
sunscreen  active  ingredients.  However, 
data  submitted  to  the  agency  (Ref.  1) 
reported  a  mean  SPF  of  2.4  for 
avobenzone  alone  in  an  appropriate 
vehicle.  In  its  conclusions  about  the 
safety  and  effectiveness  of  OTC 
avobenzone-containing  sunscreen  drug 
products  (61  FR  48645  at  48652).  the 
agency  stated  that  it  considered  the 
submitted  data  as  supportive  of  the 
safety  and  effectiveness  of  up  to  3 
percent  avobenzone  alone  "if  the 
finished  product  provides  at  least  an 
SPF  2."  An  SPF  of  2  indicates  that  the 
ingredient  provides  some  UVB 
protection. 


The  agency  agrees  Mrith  the  comment 
concerning  the  need  for  a  monograph 
method  for  determining  UVA  radiation 
protection  and  believes  that  such  a 
method  should  also  address  the 
photostability  of  simscreen  active 
ingredients.  However,  FDA  has 
determined  that  adequate  and  well- 
controlled  studies  using  currently 
accepted  methods  provide  sufficient 
evidence  of  the  effectiveness  of  2  to  3 
percent  avobenzone  in  protecting 
against  UVA  radiation  (61  FR  48651  and 
48652).  The  agency  continues  to 
evaluate  data  and  information  and  plans 
to  propose  a  monograph  method  for 
determining  UVA  radiation  protection 
in  a  future  issue  of  the  Federal  Register. 

One  of  the  comments  also  questioned 
whether  avobenzone  photoproducts  are 
photoallergenic.  Agency  review  of 
adverse  drug  experience  data  for  an 
OTC  3  percent  avobenzone  combination 
product  marketed  under  an  NDA  since 
1993  revealed  no  serious  outcomes  or 
alarming  trends  in  numbers  or  types  of 
reactions.  The  agency  previously  stated 
that,  although  more  information  will 
ultimately  be  required  before  the  nature 
and  safety  profiles  of  avobenzone 
photodegradation  products  can  be 
thoroughly  assessed,  it  is  presently  not 
aware  of  any  safety  or  effinrtiveness 
problems  associated  with.the 
photostability  of  avobenzone  (61  FR 
48645  at  48651  and  48652).  The  agency 
also  continues  to  evaluate  photostability 
information  recently  submitted 
following  the  September  19  and  20, 
1996.  public  meeting  (61  FR  42398, 
August  15,  J 996)  on  the  photochemistry 
and  photobiology  of  sunscreens.  The 
agency  plans  to  address  the 
photostability  of  all  OTC  sunscreen 
active  ingredients  in  a  future  issue  of 
the  Federal  Register. 
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5.  Three  comments  disagreed  with  the 
proposed  requirement  for  a  minimum 
concentration  of  avobenzone  when  it  is 
used  in  combination  OTC  sunscreen 
drug  products  (i.e.,  a  minimum  of  2 
percent  when  used  in  a  combination 
OTC  sunscreen  drug  product  with  one 
or  more  of  the  proposed  Category  I 
cinnamate,  benzophenone, 
diphenylacrylate,  and/or  salicylate 
sunscreen  active  ingredients).  One 
comment  stated  that  the  minimum 
concentration  requirement  is 
inappropriate  and  unnecessarily 
restrictive.  The  comment  stated  that:  (1) 
Meaningful  and  appropriate  UVA 
radiation  protection  can  be  provided  by 
using  avobenzone  at  concentrations 
below  2  percent:  (2)  if  a  lower 


concentraticm  of  avobenzone  still 
provides  effective  UVA  radiation 
protection,  it  will  be  more  cost  effective 
for  the  consumer;  (3)  lower  avobenzone 
concentrations  may  provide  for 
products  with  better  aesthetics  and  thus 
better  usage  c(Hnpliance;  and  (4) 
Canada,  the  European  Union,  and 
Australia  have  no  minimum 
concentration  requirement  for 
avobenzone  in  combination  sunscreen 
products.  The  comment  recommended 
that  the  proposed  minimum 
concentration  be  revised  to  permit  use 
of  alternative  efficacy-based  minimums 
provided  that  supporting  data  are 
generated  showing  that  each  ingredient 
in  a  combination  drug  product  provides 
a  significant  contribution  to  overall 
product  effectiveness. 

Two  comments  stated  that  the  same 
rationale  the  agency  used  in 
determining  that  OTC  sunscreen  drug 
products  with  only  one  active  simscreen 
ingredient  do  not  require  minimum 
concentrations  (i.e.,  finished  product 
testing)  should  also  apply  to 
combination  products.  Another 
comment  contended  that  by  using  the 
synergies  of  various  sunscreen  active 
ingredients  in  combination  with 
avobenzone,  manufacturers  will  be  able 
to  fine  time  active  levels  based  on  total 
product  efficacy.  According  to  the 
comment,  the  combination  of  1  percent 
avobenzone  and  6  percent  oxybenzone 
provides  at  least  as  much  protection  as 
3  percent  avobenzone  alone,  while  the 
combination  of  1  percent  avobenzone 
and  10  percent  octocrylene  provides 
more  UVA  radiation  protection  than  2 
percent  avobenzone.  The  comment 
concluded  that  minimum  concentration 
requirements  encourage  overmedicating 
the  consumer  without  the  benefit  of 
increased  UVA  radiation  protection. 

In  the  notice  of  proposed  rulemaking 
for  OTC  sunscreen  drug  products,  the 
agency  discussed  minimnni 
concentration  requirements  for  OTC 
sunscreen  ingredients  (58  FR  28194  at    - 
28214).  The  agency  tentatively 
concluded  that  minimum  concentration 
requirements  are  necessary  for 
combination  sunscreen  products  (i.e., 
until  a  method  is  developed  that  can 
demonstrate  the  contribution  of  each 
OTC  sunscreen  ingredient  in  a 
combination  product)  because  of  its 
concern  that  each  ingredient  in  a 
combination  drug  product  contributes  to 
the  overall  effectiveness  of  the  product. 
The  agency  further  stated: 

To  reauire  no  minimum  contribution  at  all 
could  allow  the  use  of  amounts  so  small  as 
to  be  misleading  and  deceptive  to  the 
consumer  and  could  permit  the  inclusion  of 
ingredients  solely  for  promotional  purposes. 
In  addition,  this  oould  result  in  the 
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consumer's  exposure  to  an  additional 
ingredient  or  ingredients  with  minimal 
additional  benefit  being  provided. 

Following  publication  of  the  proposed 
rule  for  OTC  sunscreen  dnig  products 
on  May  12, 1993.  the  agency  received 
several  comments  concerning  minimxim 
concentrations  for  OTC  siinscreen  active 
ingredients.  Because  this  issue  impacts 
other  OTC  sunscreen  active  ingredients, 
the  agency  intends  to  address  all  of  the 
comments  in  a  future  issue  of  the 
Faderal  Register. 

The  minimum  and  tpavimiim 

concentrations  for  avohenzone  proposed 
in  §  352.20  were  based  upon  the 
agency's  review  of  safety  and 
efEactiveness  data  and  other 
information.  Adequate  and  well- 
controlled  studies  using  currently 
accepted  methods  have  demonstrated 
the  effectiveness  of  2  to  3  percent 
avobenzone  (alone  and  in  combination 
with  some  proposed  monograph 
sunscreen  ingredients)  in  providing 
protection  against  UVA  radiation.  None 
of  the  comments  submitted  any  data  to 
support  the  eCbctiveness  of  avobenzone 
at  concentrations  lower  than  2  percent 
In  the  absence  of  any  data,  the  agency 
is  unable  to  address  the  overmedication/ 
benefits  issue  raised  by  one  comment. 

6.  Two  comments  asserted  that  all  of 
the  "claims"  that  can  be  made  for 
avobenzone-ccmtaining  OTC  simscreen 
drug  products  can  also  apply  and 
should  be  allowed  for  such  products 
containing  titanium  dioxide  and/or  zinc 
oxide.  One  comment  stated  that 
titanium  dioxide  or  zinc  oxide  can 
wnhanrw  the  UVA  radiation  protecticHi 
effectiveness  of  avobenzone,  allow  for 
formula  flexibility  and  cost  competition 
for  avobenzone,  and  promote  usage 
compliance  by  consimiers  because 
titanium  dioxide  and  zinc  oxide  are 
nonirritating  and  nongreasy.  The 
comment  added  that  consumers  should 
not  be  misled  into  beheving  that  only 
avobmzone  can  provide  broad  spectrum 
protection. 

hi  the  proposed  rule  for  OTC 
sunscreen  drug  products  (58  PR  28194 
at  28232  to  28233),  the  agmcy  discussed 
UVA  radiation  protection  claims  and 
proposed  labeling  that  would  apply  to 
[iropased  Category  I  simscreen  active 
ingredients  (e.g.,  titanium  dioxide)  that 
met  certain  criteria.  Until  the  agency 
proposes  a  method  for  the 
determination  of  UVA  radiation 
protection,  sunscreen  drug  products 
may  bear  UVA  claims  provided  that 
they:  (1)  Contain  sunscreen  active 
ingredients  that  absorb  UVA  radiation, 
and  (2)  meet  the  agency's  enforc«nent 
policy  which  allows  claims  that  were 
availikble  in  labeling  prior  to  the 
beginning  of  the  OTC  drug  review  to 


appear  in  labeling  of  currently  marketed 
products  until  the  rulemaking  for  OTC 
simscreen  drug  products  is  completed, 
and  the  regulation  for  this  class  of 
products  becomes  efiiective  (Ref.  1).  The 
agency  is  aware  that  some  currently 
marketed  OTC  sunscreen  drug  products 
that  contain  titanium  dioxide  are 
promoted  with  claims  pertaining  to 
UVA  radiation  and/or  broad  spectrum 
protection  (Ref.  2).  The  agency  has 
recently  (Refs.  3  through  6)  discussed 
conditions  under  which  OTC  sunscreen 
drug  products  containing  2  to  25 
percent  zinc  oxide  would  be  generally 
recognized  as  safe  and  effective  with 
labeling  claims  for  UVA  radiation 
protection.  Simscreen  drug  products 
containing  zinc  oxide  that  meet  such 
conditions  may  be  marketed  before  the 
establishment  of  a  final  monograph  in 
accordance  with  the  agency's 
longstanding  policy  regarding 
ingredients  or  combinations  of 
ingredients  and  uses  being  evaluated  in 
the  OTC  drug  review  (Ref.  1).  Thus,  the 
agency  does  not  believe  that  consumers 
have  been,  misled  into  believing  that 
only  avobenzone-containing  sunscreen 
products  can  provide  broad  spectrum 
protecticm.  The  agency  also  plans  to 
address  UVA  radiation  claims  and 
testing  procedures  further  in  a  future 
issue  of  the  Federal  Register. 
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7.  One  cranment  recommended  that 
FDA  issue  a  "call-for-data"  to  allow 
equal  and  ample  opportunity  for  all 
interested  parties  to  develop  and  submit 
additional  data  that  may  be  needed  to 
support  combiiutions  of  avobenzone 
with  odier  sunscreen  active  ingredients. 
Alternatively,  the  comment  suggested 
that  the  agency  should  allow  other 
avobenzone  combinations  provided  that 
supporting  safety  data  (i.e.,  clinical 
phototoxicity,  photoallergenicity,  repeat 
insult  patch  testing)  are  generated  for 
products  prior  to  marketing. 

Several  comments  recommended  that 
the  agency  allow  avobenzone  to  be 
combined  with  titanium  dioxide,  zinc 
oxide,  and/or  phenylbenzimidazole 


sulfonic  acid  to  provide  for  maximum 
flexibility  in  formulating  effective  OTC 
sunscreen  drug  products.  Some  of  the 
comments  referenced  data  presented  at 
the  September  19  to  20. 1996.  Public 
Meeting  to  Discuss  the  Photochemistry 
and  Photobiology  of  Sunscreens  (Ref.  1) 
concerning  products  that  contained 
avobenzone  with  either  titanium 
dioxide  or  zinc  oxide.  Three  comments 
added  that  studies  evaluated  in  the 
amendment  to  the  tentative  final 
monograph  were  determined  to  be 
supportive  of  the  safety  of  avobenzone 
and  that  these  studies  utilized 
combination  test  products  that 
contained  titanium  dioxide  and/or 
phenylbenzimidazole  sulphonic  add. 

The  agency  has  previously  stated 
(Refs.  2  and  3)  that  data  from  clinical 
studies  are  necessary  to  establish  the 
safety  and  effectiveness  of  combinations 
of  avobenzone  with  proposed  Category 
I  sunscreen  active  ingredients.  In  the 
amendment  to  the  tentative  final 
monograph  (61  FR  48645  at  48650),  the 
agency  concluded  that  data  submitted  to 
the  agency  provide  sufficient  evidence 
to  demcHistrate  the  low  irritation, 
allergenic  sensitization,  photoallergenic. 
and  phototoxic  potential  of  2  to  3 
percent  avobenzone  in  combination 
with  the  proposed  Category  I  rinnamate, 
benzophenone,  diphenylacrylate,  and/or 
saUcylate  sunscreen  active  ingredients. 
The  agency  further  stated,  however,  that 
it  does  not  consider  the  submitted  data 
adequate  to  allow  avobenzone  to  be 
combined  with  any  and  all  proposed 
monograph  sunscreen  ingredients.  The 
clinical  studies  referenced  by  the 
comment  (Refs.  4,  5,  and  6)  that  utilized 
combinations  of  avobenzone  with 
titanium  dioxide  and/or 
phenylbenzimidazole  sulfonic  acid  only 
assessed  the  irritation  and/or  contact 
allergy  potential  of  the  products.  Two  of 
the  studies  (Refs.  4  and  6)  assessed 
irritation  potential  in  study  populations 
of  only  25  and  15  individuau, 
respectively.  One  cumulative  irritancy 
study  (Ref.  5)  utilized  test  products 
containing  only  low  concentrations  of 
avobenzone  (0.2  to  1.5  percent).  Another 
study  (Ref.  5).  noted  by  the  agency  as 
being  supportive  of  the  safety  of  2 
percent  avobenzone.  only  assessed  the 
cumulative  irritancy  and  allergic 
potential  of  an  avobenzone-containing 
combination  sunscreen  product 
containing  7.5  percent  octyl 
methoxycinnamate  and  3  percent 
titanium  dioxide.  Until  complete  and 
adequate  data  are  submitted,  the  agmcy 
has  no  basis  to  allow  other  avobenzone 
combinations. 

The  agency  sees  no  need  to  issue  a 
"call-for-data"  for  all  interested  parties 
to  develop  and  submit  additional  data  to 


23356       Federal  Register  /  Vol.  62.  No.  83  /  Wednesday,  April  30.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  83  /  Wednesday.  April  30,  1997  /  Rules  and  Regulations      23355 


support  combinations  of  avobenzone 
with  other  sunscreen  active  ingredients. 
The  agency  is  currently  reviewing  all 
data  and  information  received  as  a 
result  of  the  September  19  to  20, 1996, 
Public  Meeting  to  Ehscuss  the 
Photochemistry  and  Photobiology  of 
Sunscreens  and  will  address  this 
information  in  a  future  issue  of  the 
Federal  Register.  Interested  parties  may 
submit  additional  data  to  support 
combinations  of  avobenzone  with  other 
sunscreen  active  ingredients  in  an 
appropriate  citizen  peUUon  to  amend 
the  proposed  monograph  for  OTC 
sunscreen  drug  products.  (See  21  CFR 
10.30.) 

Refierences 

(1)  Comment  No.  TR3.  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

(2)  Conmient  No.  LET118,  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(3)  Comment  No.  MMll,  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(4)  Comment  No.  LET127.  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(5)  Comment  No.  LET130,  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(6)  Conmient  No.  SUP18,  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

8.  One  comment  requested 
clarification  of  the  Category  I  sunscreen 
active  ingredients  proposed  as 
permitted  combinations  with 
avobenzone.  The  comment  stated  that 
the  list  of  Category  I  sunscreen  active 
ingredients  in  the  summary  section  of 
the  amendment  to  the  proposed 
tentative  final  monograph  (61  FR  48645) 
did  not  coincide  with  the  combinations 
listed  by  alphabetical  letters  in 
proposed  §  352.20(a)(2)  (61  FR  48645  at 
48654). 

The  agency  corrected  this  discrepancy 
in  the  Federal  Register  of  February  26, 
1997  (62  FR  8663).  Section  352.20(a)(2) 
now  states: 

Two  or  more  sunscreen  active  ingredients 
identified  in  §  352.10(b),  (c).  (d),  (f).  (i).  (1). 
(m),  (n),  (o),  (s),  and  (u)  may  be  combined 
when  used  in  the  concentrations  established 
for  each  ingredient  in  paragraph  (a)(3)  of  this 
section  and  the  finished  product  has  a 
minimum  sun  protection  factor  value  of  not 
less  than  2  as  measured  by  the  testing 
procedures  established  in  subpart  D  of  this 
part. 

9.  One  comment  asked  whether 
clinical  testing  of  avobenzone- 
containing  OTC  sunscreen  drug 
products  prior  to  marketing  would  be 
permitted  without  an  approved 
investigational  new  drug  application 
(IND).  The  comment  urged  the  agency  to 
allow  clinical  testing  without  an 
approved  IND  of  avobenzone 
concentrations  and  active  ingredient 
combinations  not  specified  in  the 
amendment. 


Section  312.2(b)(1)  (21  CFR 
312.2(b)(1))  exempts  the  clinical 
investigation  of  a  drug  product  that  is 
lawfully  marketed  in  the  United  States 
bom  the  procedures  and  requirements 
contained  in  part  312  (21  CFR  part  312) 
(which  governs  the  use  of  IND's)  if, 
among  other  things,  the  investigation  is 
not  intended  to  be  reported  to  FDA  as 
a  well-controlled  study  in  support  of  a 
new  indication  for  use  nor  intended  to 
be  used  to  support  any  other  significant 
change  in  the  labeling  for  the  drug. 
Because  this  notice  allows  the  lawful 
OTC  marketing  of  certain  avobenzone- 
containing  sunscreen  drug  products 
without  an  approved  NDA,  an 
exemption  fit)m  the  requirements  of  part 
312  would  be  allowed  for  those 
products  specified  in  this  notice  if  all  of 
the  conditions  in  §  312.2(b)(1)  are  met. 
However,  OTC  sunscreen  active 
ingredient  concentrations  and 
combinations  not  specified  in  this 
notice  may  not  be  lawfully  marketed  at 
this  time  without  an  approved  NDA. 
Such  products,  therefore,  would  not  be 
exempted  from  the  procedures  and 
requirements  of  part  312  on  the  basis  of 
this  notice.  An  IND  would  be  needed  to 
study  the  safety  and  effectiveness  of 
such  products. 

m.  Enforcement  Status 

After  carefully  reviewing  all  of  the 
comments  received,  the  agency  is 
issuing  a  notice  of  enforcement  policy 
permitting  OTC  marketing  of  drug 
products  containing  up  to  3  percent 
avobenzone  alone  and  2  to  3  percent 
avobenzone  in  combination  with  the 
following  proposed  Category  I 
sunscreen  active  ingredients:  Cinoxate. 
diethanolamine  methoxycinnamate, 
dioxybenzone,  homosalate,  octocrylene, 
octyl  methoxycinnamate,  octyl 
salicylate,  oxybenzone,  sulisobenzone, 
and/or  trolamine  salicylate.  The  agency 
addressed  the  safety  and  effectiveness  of 
such  avobenzone-containing  drug 
products  in  the  proposed  amendment  to 
the  tentative  final  monograph  for  OTC 
sunscreen  drug  products  (61  FR  48645 
at  48646  through  48652).  Based  on  a 
comment  received  in  response  to  the 
proposal,  the  agency  has  reevaluated  the 
use  of  OTC  avobenzone-containing 
sunscreen  drug  products  on  children 
and  believes  that  the  need  for  the 
warning  suggested  by  the  comment 
regarding  use  on  children  between  6 
months  and  12  years  of  age  has  not  been 
established.  Most  of  the  other  comments 
concerned  requests  for  other 
avobenzone-containing  sunscreen 
product  combinations  and/or 
concentrations,  or  issues  similar  to 
those  submitted  in  response  to  the 
proposed  rule  that  apply  to  all  OTC 


sunscreen  drug  products  and  that  will 
be  addressed  in  future  issues  of  the 
Federal  Register.  Accordingly,  the 
agency  has  tentatively  determined  that 
it  is  appropriate  at  this  time  to  allow  the 
interim  mariceting  of  the  OTC 
avobenzone-containing  products 
identified  in  proposed  §§  352.10  and 
352.20. 

The  agency's  enforcement  policy  in 
Compliance  Policy  Guide  7 132b.  16, 
relating  to  OTC  marketing  of 
combination  drug  products  that  are 
under  consideration  in  FDA's  OTC  drug 
review,  makes  it  clear  that  FDA  may  by 
notice  in  the  Federal  Register  permit 
interim  marketing  of  products  such  as 
the  sunscreen  drug  products  discussed 
in  this  notice.  The  agency  advises  that 
sunscreen  drug  products  containing  up 
to  3  percent  avobenzone  alone  and  2  to 
3  percent  avobenzone  in  combination 
with  the  proposed  Category  I  ciimamate. 
benzophenone,  salicylate,  and/or 
diphenylacrylate  sunscreen  ingredients 
as  proposed  in  §§  352.10  and  352.20 
may  be  marketed  pending  issuance  of 
the  final  monograph  for  this  drug  class, 
subject  to  the  risk  that  the  agency  may 
adopt  a  different  position  in  the  final 
monograph  that  could  require 
reformulation  and/or  relabeling,  recall, 
or  other  regulatory  action.  Products 
containing  avobenzone  require  both 
UVA  radiation  protection  testing  and 
SPF  testing  of  the  finished  product,  as 
discussed  in  the  amendment  to  the 
proposed  rule  for  OTC  sunscreen  drug 
products  (61  FR  48645  at  48652).  Until 
the  agency  proposes  a  monograph  UVA 
radiation  testing  method,  the  agency 
considers  testing  procedures  similar  to 
those  described  by  R  W.  Gange  et  al. 
and  N.  J.  Lowe  et  al.  as  adequate  for 
determining  the  UVA  radiation 
protection  potential  of  a  finished  OTC 
sunscreen  drug  product.  Products 
containing  avobenzone  require  SPF 
testing  of  the  finished  product  in 
accordance  with  proposed  §§  352.10 
and  352.20  (58  FR  28194  at  28295  and 
28296)  and  as  amended  in  §§  352.10  and 
352.20  (61  FR  48645  at  48654).  The 
products  must  be  marketed  with  the 
labeling  proposed  in  §§  352.50  through 
352.60  (58  FR  28194  at  28296  to  28298) 
and  as  amended  in  §  352.52  (61  FR 
48645  at  48655).  Marketing  of  such 
products  with  labeUng  not  in  accord 
with  the  labeling  in  these  sections  may 
also  result  in  regulatory  action  against 
the  product,  the  marketer,  or  both.  The 
final  monograph  for  OTC  simscreen 
drug  products  will  establish  the  final 
formulation,  labeling,  and  testing 
requirements  for  su(±  products. 
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IV.  Opportimity  for  Comments 

Interested  persons  may  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Such  comments 
will  be  considered  in  determining 
whether  further  amendments  or 
revisions  to  this  policy  are  warranted. 
Three  copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Commeats  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

(Sees.  201,  501,  502.  503.  505,  510,  and  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
and  under  authority  of  the  Commissioaer  of 
Food  and  Drugs) 

Dated:  April  22, 1997. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-11116  Filed  4-2»-97;  8:45  am] 

aiUJNQ  COM  4iaO-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  520 

Oral  Dosage  Fonn  New  Animal  Drugs; 
OxytetracycHne  Hydrochloride  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  the 
Pennfield  Oil  Co.  The  ANADA  provides 
for  the  use  of  a  generic  oxytetracycline 
hydrochloride  soluble  powder  for  the 
drinking  water  of  cattle,  swine,  sheep, 
chickens,  and  tiirkeys. 
EFFECTIVE  DATE:  April  30, 1997. 
FOR  FURT>1ER  MFORMATKM  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLBiBfTARY  INFORMATION:  Pennfield 
Oil  Co.,  14040  Industrial  Rd..  Omaha, 
NE  68137,  filed  ANADA  200-026, 
which  provides  for  use  of  102.4-gram  (g) 
oxytetracycline  hydrochloride  per  4.78- 
ounce  (135.5-g)  packet  for  making 
medicated  drinking  water  for  cattle, 
twine,  sheep,  chickens,  and  turkeys  for 


control  and  treatment  of  bacterial 
infections  caused  by  oxytetracycline 
susceptible  organisms. 

ANADA  200-026  for  Pennfield  Oil 
Co.'s  oxytetracycline  hydrochloride 
water  soluble  powder  is  approved  as  a 
generic  copy  of  Pfizer's  NAJ3A  8-622 
Terramycin-343  (oxytetracycline 
hydrochloride)  soluble  powder.  The 
ANADA  is  approved  as  of  March  13, 
1997,  and  the  regulations  are  amended 
in  21  CFR  520.1660d  by  adding  new 
paragraphs  (a)(8)  and  (b)(6)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part    __ 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

AutiioritT:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1660d  is  amended  by 
adding  new  paragraphs  (a)(8)  and  (b)(6) 
to  read  as  foUows: 

S520.1660d    OxyMrMrydlne  hydrochloride 
iniiihle  Dowdif . 

(a)  •  •  * 

(8)  Each  135.5-gram  packet  (4.78 
ounce)  contains  102.4  grains  of  OTC 

Ha. 

(b)  •  *  • 

(6)  No.  053389  for  use  of  OTC  HQ 
concentrations  in  paragraph  (aK8)  of 
this  section  in  chickens,  turkeys,  swine, 
catUe.  and  sheep. 


Dated:  April  2, 1997. 
Michael  J.  BlackweU. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  97-11079  Filed  4-29-97;  8:45  am] 

BHXMG  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Sulfadimethoxine  Oral  Solution 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  use  of  sulfadimethoxine 
oral  solution  for  chickens,  tiukeys,  and 
catde  for  treatment  of  certain  bacterial 
infections. 

EFFECTIVE  DATE:  April  30,  1997. 
FOR  FURTIIER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  For  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Ter.,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-192, 
which  provides  for  use  of 
sulfadimethoxine  12.5  percent  oral 
solution  for  chickens,  turkeys,  and 
catde.  The  oral  solution  is  used  to  make 
medicated  drinking  water  for  broiler 
and  replacement  chickens  for  the 
treatment  of  outbreaks  of  coccidiosis. 
fowl  cholera,  and  infectious  coryza; 
meat-producing  turkeys  for  disease 
outbreaks  of  coccidiosis  and  fowl 
cholera;  dairy  calves,  dairy  heifers,  and 
beef  catUe  (in  drinking  water  and  as  a 
drench)  for  shipping  fever  complex, 
bacterial  pneumonia  associated  with 
Pasteurella  spp.  sensitive  to 
sulfadimethoxine,  calf  diphtheria  and 
foot-rot  associated  with  Sphaerophorus 
necrophorus  sensitive  to 
sulfadimethoxine. 

Approval  of  Phoenix's  ANADA  200- 
192  for  sulfadimethoxine  oral  solution 
is  as  a  generic  copy  of  Pfizer's  NADA 
31-205  for  Albon®  (sulfadimethoxine) 
12.5  percent  concentrated  solution.  The 
ANADA  is  approved  as  of  March  24. 
1997,  and  the  regidations  are  amended 
by  revising  21  CFR  520.2220a(b)  to 


reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

f52a2220e    [Amended] 

2.  Section  520.2220a 
Sulfadimethoxine  oral  solution  and 
soluble  powder  is  amended  in  paragraph 
(b)  by  removing  "000069,  054273,  and 
057561"  and  adding  in  its  place 
"000069,  054273,  057561,  and  059130". 

Dated:  April  8, 1997. 

Michael  |.  BlackweU. 

Deputy  Director,  Center  for  Veterinary 
hiedicine. 

(FR  Doc.  97-11084  Filed  4-29-97;  8:45  am] 
■NJJNQ  COOE  41«»-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Amikacin 
Sulfate  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  use  of  amikacin  sulfate 
injection  for  the  treatment  of  the 
folloMong  conditions  in  dogs: 
genitourinary  tract  infections  (cystitis) 
caused  by  susceptible  strains  of 
Escherichia  coli  and  Proteus  spp.  and 
skin  and  soft  tissue  infections  caused  by 
susceptible  strains  of  Pseudomonas  spp. 
and  E.  coli. 

EFFECTIVE  DATE:  April  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Wilmot,  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  has  filed  ANADA  200-178, 
which  provides  for  the  use  of  amilcarin 
sulfate  injection  for  the  treatment  of  the 
following  conditions  in  dogs: 
genitourinary  tract  infections  (cystitis) 
caused  by  susceptible  strains  of  E.  coli 
and  Proteus  spp.  and  skin  and  soft 
tissue  infections  caused  by  susceptible 
strains  of  Pseudomonas  spp.  and  E.  coli. 

The  ANADA  is  approved  as  a  generic 
copy  of  Fort  Dodge  Laboratories,  Inc., 
NADA  127-892,  Amiglyde-V®  Injection 
(amikacin  siUfate  50  milligrams  per 
milliliter).  ANADA  200-178  is  approved 
as  of  March  14, 1997,  and  the 
regulations  are  amended  in  21  CFR 
522.56  to  reflect  the  approval.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  |>art 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Paiklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  diat  diis  action  is  of 
a  type  that  does  not  individually  or 
cumidatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.     * 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

fS22^    [Amended] 

2.  Section  522.56  Amikacin  sulfate 
injection  is  amended  in  paragraph  (b)  by 
removing  "000856"  and  adding  in  its 
place  "Nos.  000856  and  059130". 

Dated:  April  7, 1997. 

Michael  I.  BlackweU. 

Deputy  Director.  Center  for  Veterinary 
Medicine. 

(FR  Doc.  97-11085  Filed  4-29-97;  8:45  am] 

■UJNO  COOE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Amikacin  Sulfate 
Solution 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  intrauterine  use  of 
amikacin  sulfate  solution  in  horses  for 
the  treatment  of  uterine  infections. 
EFFECTIVE  DATE:  April  30,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  M.  Wilmot,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1617. 

SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Terrace,  P.O.  Box  6457.  St.  Joseph,  MO 
64506-0457.  has  filed  ANADA  200-181. 
which  provides  for  intrauterine  use  of 
amikacin  sulfate  solution  for  the 
treatment  of  uterine  infections 
(endometritis,  metritis,  and  pyometra) 
in  mares,  when  caused  by  susceptible 
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organisms  including  Escherichia  coli, 
Pseudomonas  spp.,  and  Klebsiella  spp. 

The  ANADA  is  approved  as  a  generic 
copy  of  Forf  Dodge  Laboratories'  NADA 
127-892,  Amiglyde-V®  (amikacin 
sulfate  solution).  ANADA  200-181  is 
approved  as  of  March  18, 1997,  and  the 
regulations  are  amended  in  21  CFR 
529.50  to  reflect  the  approval.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary. 

In  accordance  with  the  beedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and 4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  529  is  amended  as  follows: 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  foUows: 

AndMrity:  Sec.  512  of  tlie  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

iSSiJSO   [Amended] 

2.  Section  529.50  Amikacin  sulfate 
intrauterine  solution  is  amended  in 
paragraph  (b)  by  adding  the  phrase  "and 
059130"  after  "000856". 

Dated:  April  7, 1997. 
Mkiuel  J.  Blaclnvell. 

Deputy  Directm,  Center  for  Veterinary 

Medicine. 

(FR  Doc.  97-11080  Filed  4-29-97;  8:45  am] 

■LUNO  CODE  41«e-*1-f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGDOB-07-OOei 

RIN  2115-AE84 

Amendment  to  Regulated  Navigation 
Area  Regulations;  Lower  Mississippi 
River 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  On  March  18, 1997,  the  Coast 
Guard  established  a  temporary  regulated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  from  mile  437  at 
Vicksburg.  MS  to  mile  88  above  Head  of 
Passes.  These  regulations  were 
subsequently  amended  on  March  21. 
March  28,  April  4  and  April  15.  The 
amendments  added  additional  operating 
requirements  for  vessels  of  1600  gross 
tons  or  greater,  increased  the  operating 
limitations  on  tank  barges  and  ships 
carrying  hazardous  chemicals  and 
gasses,  and  extended  the  RNA  to  the 
boundary  of  the  territorial  sea  at  the 
approaches  to  Southwest  Pass.  On  April 
15,  in  response  to  moderating  river 
conditions,  the  regulations  were  relaxed 
to  permit  tows  of  up  to  30  barges  to 
operate  when  being  pushed  by  tow 
boats  of  9.000  brake  horsepower  or 
greater. 

The  threat  posed  by  high  water  and 
ciurents  on  the  Lower  Mississippi  River 
has  continued  to  abate.  The  water  level 
at  the  Baton  Rouge  Gauge  crested  on 
March  26  at  43.8  feet.  By  April  14.  it 
had  fallen  to  39.6  feet  and  has 
continued  to  falL  It  is  projected  to  reach 
37.0  feet  on  April  20, 1997.  Similarly, 
the  river  current  at  the  Baton  Rouge 
Gauge  had  fallen  from  a  high  of 
approximately  9  miles  per  hour  on 
March  26  to  7.3  miles  per  hour  as  of  14 
April.  On  April  20,  it  is  projected  to  be 
6  miles  per  hour.  After  consultation 
with  marine  industry  groups,  state 
government  agencies,  and  river  pilots 
organizations,  the  district  commander 
has  decided  to  further  amend  the 
regulations.  This  amendment  will 
permit  the  tow  boat  and  barge 
limitations  and  chemical  and  gas  ship 
operating  restrictions  to  expire  as 
schedulMl  at  12  p.m.  on  April  20, 1997, 
while  maintaining  the  regulations 
affecting  self-propelled  vessels  of  1,600 
gross  tons  or  greater. 

The  regulated  navigation  area  is 
needed  to  protect  vessels,  bridges, 
shore-side  facilities  and  the  public  from 
a  safety  hazard  created  by  deep  draft 


vessel  operations  along  the  Lower 
Mississippi  River  during  the  periods  of 
high  water  in  late  spring  and  early 
summer.  Self-propelled  vessels  of  1600 
or  more  gross  tons  are  prohibited  fit>m 
operating  in  this  area  unless  they  are  in 
compliance  with  this  regulaticm. 
DATES:  This  amended  regulation  is 
effective  at  12  p.m.  on  April  20, 1997 
and  terminates  at  12  p.m.  on  July  1. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Harvey  R.  Dexter.  Marine  Safety 
Division.  USCG  Eighth  District  at  New 
Orleans,  LA  (504)  589-6271. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  March  18, 1997  (62  FR  14637, 
March  27, 1997),  the  Coast  Guard 
established  a  temporary  regulated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  from  mile  437  at 
Vicksburg,  MS  to  mile  88  above  Head  of 
Passes.  On  March  21, 1997  (62  FR 
15398,  April  1, 1997),  the  Coast  Guard 
amended  the  temporary  regulated 
navigation  area  by  extending  the 
southern  limit  of  the  regulated 
navigation  area  to  the  boundary  of  the 
territorial  sea  at  the  approaches  to 
Southwest  Pass  and  included  operating 
requirements  affecting  the  operation  of 
self-propelled  vessels  of  1600  gross  tons 
or  greater.  Increasing  high  water 
conditions  caused  the  Coast  Guard  to 
amend  this  regulation  for  a  second  time 
on  March  28. 1997  (62  FR  16081.  April 
4, 1997)  to  establish  additional  safety 
measures  applicable  to  U.S.  flagged  and 
foreign-fla^^  vessels  authorized  to 
carry  cargoes  listed  under  Title  46,  Code 
of  Federal  Regulations  Part  151 
(chemical  barges)  and  Parts  153-154 
(chemical  and  gas  ships). 

Although  Lower  Mississippi  River 
floodwater  levels  had  receded 
somewhat  by  April  4,  river  current 
remained  at  a  record  high  level  at  that 
time.  The  loss  of  control  of  a  tow  as  it 
entered  the  Mississippi  River  from  the 
Port  Allen  lock  and  several  near-misses 
involving  tows  longer  than  600  feet 
exiting  locks  into  the  Mississippi  River 
evidenced  the  need  to  further  limit  the 
length  of  tows.  It  was  determined  that, 
by  limiting  the  maximum  length  of  tows 
during  the  critical  period  when  they 
were  entering  or  exiting  locks  along  the 
Mississippi  FUver  to  or  from  the 
relatively  still  water  of  a  lock  forebay, 
towboats  would  be  able  to  exercise 
greater  control  of  the  tow  during  that 
critical  period.  Therefore,  on  April  4. 
1997  (62  FR  17704,  April  11, 1997)  the 
district  commander  amended  this 
regulation  for  the  third  time  to  prohibit 
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tows  in  excess  of  600  feet  from  entering 
or  exiting  lock  forebays.  This 
amendment  also  clarified  the 
horsepower  restrictions  in  the  earlier 
regubtion  to  make  it  clear  that  the 
horsepower  rating  of  escort  tugs  cannot 
be  coimted  in  estabUshing  the  number 
of  barges  that  may  be  included  in  a  tow. 
The  Coast  Guard  also  extended  the 
effective  date  of  the  regulation  to  April 
20, 1997,  because  the  high  water 
conditions  were  expected  to  last  longer 
than  originally  contemplated. 

The  threat  posed  by  nigh  water  and 
currents  on  the  Lower  Mississippi  River 
has  continued  to  abate.  The  water  level 
at  the  Baton  Rouge  Gauge  crested  on 
March  26  at  43.8  feet.  By  April  14,  it 
had  fallen  to  39.6  feet,  and  has 
continued  to  fall.  It  is  projected  to  reach 
37.0  feet  on  April  20, 1997.  The  river 
current  at  the  Baton  Rouge  Gauge  fell 
from  a  high  of  approximately  9  miles 
per  hour  on  Mardi  26  to  7.3  miles  per 
hour  on  April  14.  On  April  20,  it  is 
projected  to  be  6  miles  per  hour.  Several 
downbound  test  nms  wi\h  varying  tow 
and  tow  boat  configurations  have 
established  that  river  conditions  are 
much  safer  for  large  tow  configurations 
than  when  this  RNA  was  established. 

Although  the  district  commander  has 
determined  that  water  levels  and 
current  speeds  in  the  lower  Mississippi 
River  have  returned  to  a  level  that  will 
permit  the  relaxation  of  some  operating 
restrictions  on  tow  boats  and  tows,  it  is 
anticipated  that  spring  rains  and 
unusually  high  water  runoff  from  snow 
melt  in  the  upper  reaches  of  the 
Mississippi  River  drainage  will 
maintain  higher  than  normal  river  and 
current  levels  in  the  Lower  Mississippi 
River  for  the  foreseeable  future.  This 
amendment  does  not  affect  the 
expiration  on  April  20th  of  rules 
regulating  barge  niunber  and 
horsepower  requirements  and  chemical 
and  tank  vessel  operating  restrictions. 
However,  the  Captain  of  the  Port, 
Marine  Safety  Office  New  Orleans  has 
established  a  vessel  control  safety  zone 
in  the  vicinity  of  Wilkinson  Point  from 
mile  225  to  mile  238  on  the  Lower 
Mississippi  River  to  address 
navigational  safety  concerns  unique  to 
that  area.  The  requirements  of  this 
safety  zone  remain  in  effect  until 
changed  by  the  Captain  of  the  Port.  Any 
such  changes  will  be  included  in  a 
Marine  Information  Broadctist  and  other 
communications  to  the  industry. 

Based  on  problems  experienced  by 
deep  draff  vessels  operating  on  the 
Lower  Mississippi  River  in  late  spring 
and  early  siunmer  during  periods  of 
imusually  high  water  and  current,  as  is 
anticipated  to  be  the  case  this  year,  the 
district  commander  has  deemed  it 


necessary  to  continue  the  requirements 
of  the  RNA  for  vessels  of  1,600  tons  or 
^eater  until  July  1, 1997.  In  most  years, 
river  and  current  levels  have  retiurned  to 
normal  after  July  1. 

During  1995  and  1996  a  total  of  86 
self-propelled  vessels  of  1,600  gross  tons 
or  greater  experienced  casualties 
involving  loss  of  power,  loss  of  steering 
or  engine  irregularities  during  the 
months  of  April  through  June.  Serious 
consequences  may  residt  from  such 
casualties,  especially  during  high  water 
periods.  Engine  failure  was  the  probable 
cause  of  the  recent  MA^  BRIGHT  FIELD 
allision  that  caused  millions  of  dollars 
of  property  damage  and  posed  grave 
threats  of  death  and  personal  injury  to 
persons  in  the  vicinity  of  the  allision. 

The  regulations  left  in  place  by  the 
district  commander  are  intended  to 
enhance  the  safety  of  navigation  on  the 
river  and  protect  shoreside  facilities  by 
causing  masters  and  engineers  to  take 
measiues  that  will  minimize  the  risk  of 
steering  casualties  and  engine  failure 
and  irregularities.  They  also  place  the 
ship  in  a  manning  status  and  operating 
condition  that  will  allow  the  vessel  to 
take  prompt  and  appropriate  emergency 
action  should  a  casualty  occur  thereby 
reducing  the  likelihood  of  a  cascading 
series  of  allisions  and  coUisions 
following  a  casualty.  Communications 
from  river  pilots  operating  within  the 
RNA  have  established  the  necessity  and 
viability  of  these  regulations  and  the 
necessity  for  their  continuation  during  a 
period  of  traditionally  high  casualty 
rates.  As  a  residt  of  the  operating 
restrictions,  pilots  have  seen 
improvements  in  vessels'  readiness  to 
res]xmd  to  steering  causalities  and  main 
propulsion  irregularities  and  failures. 

This  rule  requires  that  all  self- 
propelled  vessels  to  which  33  Code  of 
Federal  Regulations  §  164  applies,  shall 
comply  with  the  foUovtring: 

(aj  Masters  shall  review  the 
requirements  of  33  CFR  164.25 
pertaining  to  'Tests  Before  Entering  or 
Getting  Underway. " 

(b)  'ine  engine  room  shall  be  manned 
at  all  times  when  underway  in  the  RNA. 

(c)  Prior  to  entering  the  RNA  or 
getting  underway  within  the  RNA.  the 
master  of  each  vessel  shall  report  to  the 
ship's  agent  that  the  regulations  at  33 
CFR  164.25  have  been  reviewed,  are 
understood,  and  the  vessel  is  in 
compliance  with  the  regulation. 

(dj  As  part  of  the  master's  report,  the 
chief  engineer  shall  also  certify  that  the 
following  additional  operating 
conditions  will  be  satisfied  so  long  as 
the  vessel  is  underway  within  the  RNA: 

(1)  ff  the  vessel  has  an  automated 
main  propulsion  plant,  it  will  be 
operated  in  manual  mode  and  will  be 


prepared  to  answer  maneuvering 
commands  immediately. 

2.  The  vessel  shall  immediately 
provide  maximum  ahead  or  astern 
power  when  so  ordered  by  the  bridge. 

3.  The  main  propulsion  plant  shall,  in 
all  respects,  be  ready  for  operations  in 
the  RNA  including  the  main  propulsion 
air  start  systems,  fuel  systems,  lube  oil 
systems,  cooling  systems,  and 
automation  systems. 

4.  The  master  shall  also  certify  that 
the  gyrocompass  is  properly  operating 
and  calibrated. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  PubUcation  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to     ' 
pubUc  interest  because  immediate 
action  is  necessary  to  ensure  self- 
propelled  vessels  are  capable  of 
operating  safely  on  the  river  and  prevent 
aUisions  with  bridges  and  shore-side 
structiues,  and  colliding  with  other 
vessels,  causing  danger  to  the  public. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regiUatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  tc  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.Q  601  et  seq.).  the  Coast  Guard 
must  ccnsider  whether  this  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  Small 
entities  in  this  case  would  not  include 
a  significant  number  of  companies 
operating  vessels  of  1600  gross  tons  or 
greater  due  to  the  nature  and  cost  of 
operating  vessels  of  this  size.  The 
operating  and  manning  requirements 
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established  by  this  regulation  are  those 
of  a  prudent  mariner  and  impose  little 
or  no  additional  financial  burden  on  the 
vessel.  Similarly,  vessels  routinely 
communicate  with  their  agents  prior  to 
getting  underway  or  entering  port. 
Therefore,  the  costs  associated  with  the 
requiremoit  to  include  a  certification 
that  the  vessel  is  in  compliance  with  33 
CFR  164.25  and  certain  other  safety 
related  requirements  are  insignificant. 
This  rule  is  deemed  to  not  have  a 
substantial  economic  impact. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwoiif:  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

EuTironmental  Aaseasment 

The  Coast  Cuard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2(g)(5)  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  docimientation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Ltat  of  Sabfects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(waters),  Reporting  and  recordkeeping 
requirements,  safety  measures. 
Waterways. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART165    [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 


$16&T0S-001.    Regulated  Navigation  ArM.    UBRARY  OF  CONGRESS 
Lower  Mssiasippi  RIvor. 


;  33  U.S.C  1231;  50  U.S.C  191. 
33  CFR  l.(»-l(g).  6.04-1. 6.04-6,  and  160.5; 
46  CFR  1.46. 

2.  In  §  165.T08-001.  paragraphs  (b)(1). 
(b)(2).  (b)(3),  (b)(4)  are  revised;  (b)(5), 
(b)(6),  (bK7),  (b)(8),  (b)(9),  (b)(lO), 
(bMll).  (b)(12),  (b)(13),  (b)(14),  (bHi5) 
are  removed;  and  paragraph  (c)  is 
revised  to  read  as  follows: 


(b)  •  •  • 

(1)  In  accordance  with  general 
regulations  in  §  I65.II  of  this  part,  no 
self-propelled  vessels  of  1600  gross  tons 
may  operate  within  the  Regulated 
Navigation  Area  (RNA)  contrary  to  this 
regulation. 

(2)  All  self-propelled  vessels  to  which 
the  regulations-at  33  CFR  part  164 
apply,  shall  comply  with  the  following: 

U)  Masters  shall  review  the 
requirements  of  33  CFR  164.25 
pertaining  to  'Tests  Before  Entering  or 
GettuM  Underway." 

(ii)  The  engine  room  shall  be  maimed 
at  all  times  while  underway  in  the  RNA 

(iii)  Prior  to  entering  or  getting 
underway  in  the  RNA,  the  master  of 
each  vessel  shall  report  to  the  ship's 
agent  that  33  CFR  part  164  has  been 
reviewed,  the  requirements  are 
understood,  and  his  vessel  is  in 
compliance  with  the  regulation. 

(iv)  The  master  shall  also  report  that 
the  chief  engineer  has  certified  that  the 
following  additional  operating 
conditions  will  be  satisfied  so  long  as 
the  vessel  is  underway  within  the  RNA: 

(A)  If  the  vessel  has  an  automated 
main  propulsion  plant,  it  shall  be 
operated  in  manual  mode  and  will  be 
prepared  to  answer  maneuvering 
commands  immediately. 

(B)  The  vessel  shall  immediately 
provide  maximum  ahead  or  astern 
power  when  so  ordered  by  the  bridge. 

(C)  The  main  propulsion  plant  shall 
in  all  respects  be  ready  for  operations  in 
the  regulated  navigation  area  including 
the  main  propulsion  air  start  systems, 
fuel  systems,  lube  oil  systems,  cooling 
systems,  and  automation  systems. 

(v)  The  master  shall  also  certify  that 
the  gyrocompass  is  properly  operating 
and  calibrated. 

(3)  For  vessels  subject  to  this 
regulation.  Commander,  Eighth  Coast 
Guard  ENstrict  urges  that  main 
propulsion  standby  systems  be  placed 
on-line  or  be  ready  to  be  placed  on-line 
immediately. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

(c)  Effective  dates:  This  section  is 
effective  at  12  p.m.  on  April  20, 1997 
and  terminates  at  12  p.m.  on  July  1, 
1997. 

Dated:  April  19, 1997. 
TiiMthy  W.  lesiak. 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
|FR  Doc.  97-11209  Filed  4-29-97;  8:45  am) 
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Copyright  Office 

37  CFR  Part  201 

[Docket  Noa.  RM  89-2.  RM  8»-2A] 

Cable  Compulsory  License:  Merger  of 
Cable  Systems  and  Individual  Pricing 
of  Broadcast  Signals 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule  and  termination  of 

proceeding. 

SUMMARY:  The  Copyright  Office  is 
amending  its  rules  to  permit  cable 
systems  to  calculate  the  3.75%  rate  fee 
for  distant  signals  on  a  "partially 
permitted  signal"  basis  where 
applicable.  In  addition,  due  to  a 
Congressional  request  that  the  Office 
consider  revision  of  the  cable 
compulsory  license,  among  other  things, 
the  Office  is  terminating  Docket  Nos. 
RM  89-2  and  89-2A  until  further 
notice. 

EFFECTIVE  DATE:  May  30.  1997. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Nanette  Petruzzelli.  Acting  General 
Covmsel,  or  William  Roberts.  Senior 
Attorney  for  Compulsory  Licenses. 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  DC 
20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

Section  111  of  the  Copyright  Act,  17 
U.S.C.  Ill,  establishes  a  compulsory 
license  which  authorizes  cable  systems 
to  make  secondary  transmissions  of 
copyrighted  works  embodied  in 
broadcast  signals  provided  that  they  pay 
a  royalty  calculated  on  a  formula  set  out 
in  sec.  Ill,'  and  meet  all  other 
conditions  contained  in  sec.  111. 

On  September  18, 1989,  the  Copyright 
Office  published  a  Notice  of  Inquiry 
(NOI)  in  Docket  No.  RM  89-2  asking  the 
public  to  comment  onliow  mergers  and 
acquisitions  of  cable  systems  that  residt 
in  contiguous  systems  under  common 
ownership  or  control  should  affect  the 
calculation  of  royalties  under  17  U.S.C. 
111.  54  FR  38930  (Sept.  18, 1989). 

Specifically,  the  NOI  asked  for 
comments  on  the  following  provision  of 
17  U.S.C.  111(f), 

(f)or  purposes  of  determining  the  royalty  fee 
under  subsection  (d)(1),  two  or  man  cable 


■  The  fonnula  U  set  out  in  17  U.S.C  111.  but  tha 
rates  and  the  gross  receipts  thresholds  were 
•mended  by  the  former  Copyright  Royalty  Tribunal 
and  could  be  further  amended  by  a  future  Copyright 
Arbitration  Royalty  Panel.  37  CFK  251.2;  37  C311 
256.2. 


S3rstems  in  contiguous  communities  under 
common  ownership  or  control  or  operating 
from  one  head-end  shall  be  considered  as  one 
cable  system. 

Since  this  provision  became  effective 
in  1978,  the  Copyright  Office  has 
interpreted  it  to  mean  that  when  two  or 
more  cable  systems  are  in  contiguous 
communities  and  under  common 
ownership  or  control,  or  operating  fitwn 
one  head-end,  they  are  to  be  considered 
as  one  system  for  all  purposes.  That  is, 

(1)  they  are  to  file  a  single  Statement 
of  Account  with  the  Copyright  Office; 

(2)  all  of  the  distant  signak  that  the 
two  or  more  cable  systems  carry  are  to 
be  added  together  to  arrive  at  the 
combined  DSEs  (distant  signal 
equivalent);  and 

(3)  the  combined  DSEs  must  be 
applied  against  the  combined  gross 
receipts  for  the  two  or  more  cable 
systems  to  arrive  at  the  amoimt  in 
royalties  due. 

37  CFR  201.17(b)(2);  43  FR  27827  (June 
27, 1978). 

The  1989  NOI  noted  that  the  growing 
expansion  of  cable  system  coverage  and 
recent  trends  toward  economic 
concentration  in  the  industry  created 
several  difficulties  with  respect  to  this 
method  of  calculating  the  royalty.  54  FR 
38930  (Sept.  18, 1989). 

First,  there  is  the  "phantom  signal" 
problem  which  occurs  when  two  or 
more  cable  systems  are  considered  as 
one  system  by  operation  of  17  U.S.C. 
111(f),  but  each  system  retransmits 
different  distant  signals  to  its 
subscribers.  Under  the  method 
described  above,  the  resulting  royalty 
payment  would  be  calculated  on  a  part 
of  the  subscriber  base  that  did  not 
receive  the  signal. 

Second,  there  is  the  "partially 
permitted/partially  non-permitted 
signal"  problem.  Cable  systems  have 
asserted  that  the  rule  considering  two  or 
more  commonly  owned  contiguous 
systems  as  one  system  can  result  in 
signals  being  paid  for  at  the  3.75% 
rate — the  rate  adopted  by  the  Copyright 
Royalty  Tribimal  when  the  Federal 
Communications  Commission  (FCC) 
aboUshed  the  quotas  on  the  number  of 
permitted  distant  signals  in  1981 — even 
though  in  some  communities  it  is  a 
signal  that  would  have  been  permitted 
by  the  FCC  before  1981  and,  ordinarily, 
would  be  paid  for  at  the  lower  base  rate. 

While  Docket  No.  RM  89-2  was 
pending.  Congress  passed  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (The  1992 
Cable  Act).  This  Act,  among  other 
things,  placed  basic  and  hi^er  tier 
cable  service  imder  rate  regulation,  but 
left  a  la  carte  signals — those  signals 
offered  individually  to  the  sulMcriber — 


unregulated  on  the  theory  that 
unbundled  program  offerings  did  not 
give  the  cable  operator  undue  maricet 
power  to  set  prices. 

As  a  result,  some  cable  operators 
sought  to  restructure  their  services  to 
provide  for  more  a  la  carte  signals. 
However,  under  the  ciurent  method  of 
payments  prescribed  by  17  U.S.C.  Ill, 
carriage  of  an  a  7a  carte  signal  can  result 
in  a  very  high  copyright  royalty 
payment  if  the  subscriber  base  is 
extensive  and  the  subscribers  choosing 
to  receive  the  a  la  carte  signal  are  few. 

The  remedy  sought  by  many  cable 
operators  was  to  malce  payments  for  a  la 
carte  signals  based  on  the  subscriber 
group  that  actually  received  the  signal, 
rather  than  the  entire  subscriber  b^e. 
This  remedy  was  similar  to  the  one 
proposed  by  cable  operators  in  Docket 
No.  RM  89-2  concerning  mergers  and 
acquisitions:  to  have  the  cable  systems 
pay  only  for  those  subscribers  who 
receive  a  distant  signal. 

This  remedy  has  been  generally  called 
the  creation  of  subscriber  groups. 
Because  the  same  remedy  was  proposed 
for  each  issue,  the  Copyright  Office 
chose  to  reopen  Docket  No.  RM  89-2  to 
receive  comments  on  what  the  proper 
~  pajonent  of  a  la  carte  signals  should  be, 
and  the  added  issue  was  numbered 
Docket  No.  RM  89-2A.  60  FR  2365  (Jan. 
9, 1995). 

n.  Congressional  Request 

On  February  6, 1997,  Senator  Orrin 
Hatch,  Chairman  of  the  Senate  Judiciary 
Committee,  requested  the  Copyright 
Office,  among  other  things,  to  examine 
and  report  upon  possible  statutory 
revision  of  the  cable  compulsory 
license,  hi  making  this  request.  Senator 
Hatch  urged  the  Copyright  Office  to 
solicit  the  views  of  the  industries 
affected  by  the  license,  and,  after 
appropriate  consideration  and  analysis, 
recommend  specific  legislative 
amendments.  The  Office  has  already 
begun  the  process  of  its  examination, 
and  has  aimounced  open  public 
meetings  begiiming  on  May  6, 1997,  to 
gather  information  and  testimony  in 
order  to  make  a  report  to  Congress  by 
August  1, 1997.  See  62  FR  13396  (March 
20, 1997). 

In  considering  revision  of  the  cable 
compulsory  Ucense.  the  Copyright 
Office  envisions  that  its  task  will 
necessarily  involve  contact  and 
discussion  with  the  parties  affected  by 
this  rulemaking  proceeding.  Indeed,  the 
very  issues  of  merger  and  acquisition  of 
cable  systems  involved  in  this 
proceeding  will  likely  be  discussed  and 
analyzed,  and  the  Copyright  Office  may 
ultimately  propose  legislative  solutions 
to  solve  the  problems  addressed  in  this 


proceeding.  The  Office  believes  that  it  is 
not  appropriate  or  advisable  to  keep  this 
rulemaking  proceeding  open. 
Accordingly,  the  Copyright  Office  is 
resolving  one  issue  presented  in  Docket 
No.  89-2  and  terminating  the  remainder 
of  the  Docket  until  further  notice. 

m.  Qosing  of  Docket  No.  RM  89-2A 

The  impetus  for  initiating  Docket  No. 
RM  89-2A  was  the  1992  Cable  Act  In 
the  Telecommimications  Act  of  1996. 
Congress  made  a  number  of  revisions  to 
the  1992  Cable  Act,  the  impact  of  which 
will  not  be  known  for  some  time.  Rate 
regulation  has  already  ended  for  smaller 
cable  systems,  and  upper  tier  regulation 
for  larger  cable  systems  will  end  in 
1999.  In  light  of  these  changes,  there  no 
longer  appears  to  be  the  strong 
Congressional  policy  favoring  the 
offering  of  a  la  carte  signals. 

Finally,  in  meetings  the  Office  held 
with  cable  industry  representatives, 
those  representatives  acknowledged  the 
uncertainty  of  the  current  regulatory 
environment,  and  stated  that  they  were 
more  concerned  with  a  resolution  of  the 
issue  of  the  proper  payments  for 
commonly  owned  contiguous  cable 
systems  than  with  a  resolution  of  the  a 
la  carte  signal  issue. 

Consequently,  the  Office  has  decided 
to  terminate  Docket  No.  RM  89-2A. 

Final  Rule  and  Closing  of  Docket  No. 
RM89-2 

In  resolving  the  statiis  of  Docket  No. 
RM  89-2,  the  Copyright  Office  has 
determined  that  it  is  appropriate  to 
issue  a  final  rule  with  respect  to  the 
reporting  of  partially  permitted/partially 
non-permitted  distant  signals.  The 
remainder  of  the  issues  presented  in  the 
Docket — i.e.  the  reporting  and  payment 
of  royalties  for  merged  and  acquired 
cable  systems — cannot  be  resolved  at 
this  time.  For  the  reasons  stated  above, 
the  Office  is  closing  Docket  No.  RM  89- 
2  imtil  further  notice. 

IV.  Final  Rule 

The  Copyright  Office  is  amending  its 
rules  with  respect  to  the  appUcation  of 
the  Copyright  Royalty  Tribunal's  3.75% 
rate  decision  to  partially  permitted/ 
partially  non-permitted  distant  signals. 

When  the  Office  first  adopted 
regulations  in  1984  to  implement  the 
3.75%  rate  decision  of  the  Tribunal,  the 
proper  treatment  of  signals  that  were 
partially  permitted/non-permitted  was 
raised,  and  the  Office  deferred  giving 
guidance.  Compulsory  Ucense  for  Cable 
Systems,  Docket  No.  RM  83-3A,  49  FR 
26722,  26726  (June  29. 1984).  As  a 
result,  some  filers  have  reported  those 
signals  as  entirely  permitted  and  have 
paid  the  current  baise  rates.  Others  have 
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reported  those  signals  as  entirely  non- 
permitted  and  have  paid  the  3.75%  rate. 

The  Office  has  decided  that  where  a 
signal  is  partially  permitted/partially 
non-permitted,  the  current  base  rates 
will  apply  to  those  subscribers  in 
communities  where  the  signal  would 
have  been  permitted  on  or  before  June 
24. 1981;  and  the  3.75%  rate  will  apply 
to  those  subscribers  in  communities 
where  the  signal  would  not  have  been 
pomitted  before  1981. 

The  effect  of  this  decision  is  that  cable 
systems  will  no  longer  be  able  to  elect 
whether  to  consider  the  signal  entirely 
pomitted  or  entirely  non-permitted. 
The  amendment  of  the  regulations  is 
prospective  only  and,  in  order  to  allow 
sufficient  time  to  implement  the  new 
procedure,  will  begin  with  the  first 
semi-annual  accounting  period  of  1998 
(1998/1). 

List  ofSal^ects  in  37  CFR  Part  201 

Cable  television,  Ck)pyright, 
Jukeboxes,  Literary  works.  Satellites. 

Final  Regulation 

In  consideration  of  the  foregoing,  part 
201  of  tide  37  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

AndMrity:  17  U.S.C  702. 

2.  Section  201.17  is  amended  by 
adding  paragraph  (h)(2)(iv)  to  read  as 
follows: 

§201.17    StMwnents  of  Account  covering 
eoniDuiaorv  Bcenaei  lor  lecoodsnf 
uaiiHiNnions  oy  enow  sywMiis. 

•  •         •         •         • 

(h)*  •  • 

(2)  •   •  * 

(iv)  Conunencing  with  the  semiannual 
accounting  period  of  January  1, 1998, 
through  June  30,  1998,  the  3.75%  rate 
applies  to  certain  DSE's  with  respect  to 
the  commimities  within  the  cable 
system  where  carriage  would  not  have 
bieen  permitted  under  the  rules  and 
regulations  of  the  Federal 
Commimications  Commission  in  efiiect 
on  June  24, 1981,  but  in  all  other 
commimities  within  the  cable  system, 
the  current  base  rate  shall  apply.  Such 
computation  shall  be  made  as  provided 
for  on  Form  SA3. 

•  •        •        •        • 

Dated:  April  21,1997. 
Marybetii  Petera. 
Register  of  Copyrigh  ts. 
JiTt  H.  Billington, 
The  Librarian  of  Congress. 
(PR  Doc.  97-11140  Filed  4-29-97;  8:45  am) 
MJJHO  OOOC  1419-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  80 

[FRL-6811-e] 

0MB  Approval  NumtMr  Under  the 
Paperwork  Reduction  Act;  Regulation 
of  Fuels  and  Fuel  Additives,  Gasoline 
Deposit  Control  Additive  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule. 

SUMMARY:  In  compliance  vrith  the 
Paperwork  Reduction  Act  (PRA),  this 
document  aimounces  that  the 
Information  Collection  Requirements 
(ICR)  contained  in  the  Certification 
Standards  for  Deposit  Control  Gasoline 
Additives  Final  Rule  (Detergent 
Certification  Final  Rule)  as  pubUshed  in 
the  Federal  Register  on  July  5. 1996.  (61 
FR  35310),  which  were  not  previously 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
2060-0275,  have  been  approved  by 
OMB.  This  dociunent  also  announces 
the  prior  approval  by  OMB  under 
control  number  2060-0275  of  other  ICR 
contained  in  the  Detergent  Certification 
Final  Rule.  The  ICR  in  the  affected 
sections  of  the  regulation  are  effective 
April  30, 1997.  li^is  rule  also  amends    . 
the  OMB  approval  table  to  list  the  OMB 
control  number  issued  under  the 
Paperwork  Reduction  Act  (PRA)  for  the 
affected  sections. 

EFFECTIVE  DATE:  The  ICR  requirements 
in  the  Detergent  Certification  Final  Rule, 
which  are  found  in  40  CFR  80.157(f)(5), 
80.160(b)(2),  80.164,  80.170,  and  80.173, 
and  the  amendments  to  40  CFR  Part  9. 
are  effective  April  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffi^y  A.  Herzog,  U.S.  EPA,  Office  of 
Mobile  Sources,  Fuels  and  Energy 
Division,  National  Vehicle  and  Fuels 
Emission  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105. 
Telephone:  (313)  668-4227,  FAX:  (313) 
741-7869. 

SUPPLEMENTARY  INFORMATKM:  EPA  is 
today  amending  the  table  of  currently 
approved  ICR  control  numbers  issued 
by  OMB.  Today's  amendment  updates 
the  table  to  accurately  display  those 
information  requirements  not 
previously  approved  and  those  that  had 
been  approved  but  whose  approval  had 
not  been  previously  announced,  which 
were  promulgated  under  the 
Certification  Standards  for  Deposit 
Control  G«isoline  Additives  Final  Rule 
published  in  the  Federal  Register  on 


July  5.  1996  (61  FR  35309).'  The 
aff^ected  regulations  are  codified  at  40 
CFR  Part  80.  Subpart  G.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  Part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  display  of  the 
OMB  control  number  and  its  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  1320.  The 
information  collection  requirements 
which  are  made  effective  by  this  notice 
under  OMB  control  number  2060-0275 
were  contained  in  Information 
Collection  Request  number  1655-03  and 
are  found  in  40  CFR  80.157(f)(5), 
80.160(b)(2),  80.164,  80.170,  and  80.173. 
The  information  collection  requirements 
which  had  previously  become  effective 
under  OMB  control  number  2060-0275. 
but  whose  implementation  had  been 
delayed  luitil  compliance  with  the 
Detergent  Certification  Program 
becomes  mandatory,^  were  contained  in 
Information  Collection  Request  number 
1655-01  and  are  found  in  40  CFR 
80.161.  80.162,  80.163(d)(3),  80.165, 
80.166,  80.167(d),  and  80.171.  All  of 
these  information  collection 
requirements  can  be  found  in  the 
amendments  to  40  CFR  Part  9. 

These  ICR  were  previously  subject  to 
public  notice  and  conunent  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  is  unnecessary. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 


■  The  approval  by  OMB  of  the  infbnnation 
collection  requirements  found  in  40  CFR 
80.1S7(f)(5).  and  SO.  160(b)(2)  announced  in  Ihit 
notice  did  not  in  itself  necessitate  an  amendment 
to  the  OMB  approval  table  in  40  CFR  Part  9.  since 
this  table  already  appropriately  reflected  that  the 
ICR  found  in  80.157  and  80.160  have  been 
approved  by  OMB  under  OMB  control  number 
2060-0275.  The  OMB  approval  taUe  in  40  CFR  Part 
9  had  previously  been  amended  (60  FR  20232,  April 
25,  1995)  to  show  that  the  ICR  contained  in  the 
Interim  Requirements  for  Gasoline  Deposit  Control 
Additives  Final  Rule  found  in  80.157  and  80.160 
bad  been  approved  by  OMB. 

I  Compliance  with  the  requirements  of  the 
determent  certification  program  becomes  mandatory 
)uly  1,  1997  for  detergent  blenders  and  other  parties 
upstream  in  the  gasoline  and  detergent  distribution 
system.  Compliance  for  gasoline  retailers  becomes 
mandatary  on  August  1. 1997  (40  CFR  8ai61(a)). 


not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Because  this  action  is 
not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  provisions  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline.  Imports,  Labeling, 
Motor  vehicle  pollution.  Penalties. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  7, 1997. 

MaryD-Nidbob. 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Chapter  I  is  amended 
as  follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Autfaoritjr:  7  U.S.C  135  et  seq..  136-136y; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d,  1314, 1318. 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735. 38  FR  21243.  3  CFR, 
1971-1975  Qnnp.,  p.  973;  42  U.S.C  241, 
242b,  243.  246,  300f.  300g.  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1. 
300J-2,  300)-3,  300H.  300J-9, 1857  et  seq.. 
6901-6992k.  7401-7671q,  7542. 9601-9657, 
11023, 11048. 

2.  The  table  in  §  9.1  is  amended  by 
adding  the  new  entries  in  numerical 
order  under  the  indicated  heading  to 
read  as  follows: 


f9.l    OMB  approvals  under  the  Papen«oi1( 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


♦  • 


Regulation  of  Fuels  and  Fuel  AddHives 


80.161  2060-0275 

80.162 — 2060-0275 

80.163(d)(3)  2060-0275 

•80.164  „ „.  2060-0275 

80.165  2060-0275 

80.166 2060-0275 

80.167(d) 2060-0275 

80.170 2060-0275 

80.171  2060-0275 

80.173 — ......  2060-0275 


(FR  Doc.  97-10108  Filed  4-2»-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

(WA60-713Se;  WA«1-7138a;  Md  WA6»- 
7138a:  FRL  -6812-7] 

Approval  and  Promulgation  of 
Implenientation  Plans:  State  of 
Washington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  three  revisions 
to  the  Washington  State  Implementation 
Plan  (SIP).  EPA  is  approving  the 
December  3, 1996.  revision  consisting  of 
an  amendment  of  the  State  of 
Washington  Department  of  Ecology 
(Washington)  regulations  addressing  the 
use  of  oxygenated  fuel  in  the  Central 
Puget  Sound  carbon  monoxide  (CO) 
maintenance  area  in  the  Motor  Fuel 
Specifications  for  Oxygenated  Gasoline, 
Chapter  173-492  WAC  (Docket  # 
WA60-7135).  EPA  is  also  approving  in 
this  action  that  portion  of  a  Nov^nber 
26, 1906,  revision  to  the  Washington 
State  Implementation  Plan  consisting  of 
an  amendment  of  local  air  pollution 
control  regulations  submitted  by 
Washington  from  the  Puget  Sound  Air 
Pollution  Control  Agency  (PSAPCA) 
which  addresses  motor  fuel 
specifications  for  oxygenated  gasoline  in 
the  Central  Puget  Sound  CO 
maintenance  area,  PSAPCA  Regulation 
n.  Section  2.09  (Docket «  WA61-7136). 


EPA  is  further  approving  in  this  action 
that  portion  of  a  December  11, 1996. 
revision  to  the  Washington  State 
Implementation  Plan  consisting  of  an 
amendment  of  local  air  pollution 
control  regulations  submitted  by 
Washington  from  the  Southwest  Air 
Pollution  Control  Authority  (SWAPCA) 
which  addresses  motor  fuel 
specifications  for  oxygenated  gasoline  in 
the  Vancouver.  Washington  CO 
maintenance  area.  SWAPCA  492 
(Docket  #WA63-7138). 
DATES:  This  action  is  effective  on  Jime 
30, 1997  unless  adverse  or  critical 
comments  are  received  by  May  30, 1997. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  1200  Sixth  Avenue.  SeatUe. 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  D.C.  20460. 
-Copies  of  matehal  submitted  to  EPA 
may  be  examined  during  ncmnal 
business  hours  at  the  following 
locations:  EPA,  Region  10.  Office  of  Air 
Quality.  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101;  and 
Washington  Department  of  Ecology.  300 
Desmond  Ehive,  Lacey,  Washington 
98504-8711. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  M.  Hedgebeth.  Office  of  Air 
Quality  (OAQ-107).  EPA.  Seattle, 
Washington  98101.  (206)  553-7369. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  October  21, 1996,  EPA  formally 
redesignated  the  Vancouver, 
Washington  CO  nonattainment  area  to 
attainment,  and  approved  a 
maintenance  plan  which  will  ensure 
that  the  Vancouver  area  remains  in 
attainment  for  CO.  On  October  11, 1996, 
EPA  formally  redesignated  the  Central 
Puget  Soimd  CO  nonattainment  area  to 
attainment,  and  approved  a 
maintenance  plan  which  will  ensure 
that  the  Central  Puget  Sound  area 
remains  in  attainment  for  00.  Each  of 
the  approved  maintenance  plans  for  the 
Vancouver  and  Central  Puget  Sound  00 
maintenance  areas  removes  the 
requirement  for  oxygenated  fuel  during 
the  CO  season  but  incorporates  the 
requirement  for  the  use  of  oxygenated 
fuel  as  a  contingency  measure  in  the 
event  of  a  violation  of  the  CO  national 
ambient  air  quality  standard.  The  Clean 
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Air  Act  (CAA)  does  not  require 
continued  use  of  oxygenated  fuel  in 
these  CO  maintenance  areas.  Therefore, 
Washington  has  submitted  three 
revisions  to  the  Washington  State 
Implementation  Plan:  an  amendment  to 
the  Washington  regulations  removing 
the  requirement  for  oxygenated  fuel  in 
the  Vancouver  and  Central  Puget  Sound 
areas;  an  amendment  to  the  PSAPCA 
regulations,  removing  the  PSAPCA 
reqiiirement  for  oxygenated  fuel  in  the 
Central  Puget  Sound  area;  and  an 
amendment  to  the  SWAPCA 
regulations,  removing  the  SWAPCA 
requirement  for  oxygenated  fuel  in  the 
Vancouver  area.  A  Technical  Support 
Document  providing  further  information 
in  this  action  is  available  at  the  address 
listed  above. 

n.  Smnmary  of  Action 

EPA  is  approving  the  revision  to  the 
Washington  State  Implementation  Plan 
consisting  of  an  amendment  to 
Washington  regulation  Chapter  173-492 
WAC,  Motor  Fuel  Specifications  for 
Oxygenated  Gasoline,  removing  the 
requirement  for  oxygenated  fuel  in  the 
Vancouver  and  Central  Puget  Sound 
areas. 

EPA  is  also  approving  in  this  action 
that  portion  of  a  November  26, 1996, 
revision  to  the  Washington  State 
Implementation  Plan  consisting  of  an 
amendment  to  PSAPCA  regulations 
(Regulation  U)  which  removes  the 
requirement  for  oxygenated  fuel  in  the 
Central  Puget  Soimd  area.  Those  other 
portions  of  the  November  26, 1996,  SIP 
revision  related  to  PSAPCA  Regulations 
I  and  ni  will  be  acted  upon  in  a  seftarate 
EPA  action. 

EPA  is  further  approving  in  this 
action  that  portion  of  a  December  11. 
1996,  revision  to  the  Washington  State 
Implementation  Plan  consisting  of  an 
amendment  to  SWAPCA  regulations 
(SWAPCA  492)  which  removes  the 
reqiiirement  for  oxygenated  fuel  in  the 
Vancouver  area.  Those  other  portions  of 
the  December  11, 1996,  SIP  revision 
related  to  amendments  to  SWAPCA 
regulations  will  be  acted  upon  in  a 
separate  EPA  action,  except  that  EPA 
will  take  no  action  on  the  SIP  revision 
related  to  amendments  of  SWAPCA  476, 
Standards  for  Asbestos  Control, 
Demolition,  and  Renovation,  because  it 
is  unassociated  with  criteria  pollutants 
regulated  under  the  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 


or  critical  comments  be  filed.  This 
action  will  be  effective  June  30, 1997 
imless,  by  May  30, 1997.  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
June  30, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandiun  fivm  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regidatory  action  Grom  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 


impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  E.P.A..  427  U.S. 
246,  256-66  (S.Q.  1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state.    * 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  30. 1997. 
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Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  refisrence. 
Intergovernmental  relations. 

Dated:  April  3. 1997. 
Chuck  ClaritB. 
Regional  Administrator. 

Note:  Incorporation  by  refiBrence  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AndMHity:  42  U.S.C.  7401-7671q. 
Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 

$52.2470    Identification  of  plan. 

•        •        •        *        • 

(c)*  *  * 

(72)  On  November  26,  December  3, 
and  December  11, 1996,  the  Director  of 
the  Washington  State  Department  of 
Ecology  (Washington)  submitted  to  the 
Regional  Administrator  of  EPA  revisions 
to  the  State  Implementation  Plan 
consisting  of  amendments  to 
Washington  regulations  which  remove 
the  requirement  for  oxygenated  gasoline 
in  the  Vancouver  and  Central  Puget 
Sound  areas. 

(i)  Incorporation  by  reference. 

(A)  Chapter  173-492,  Washington 
Administrative  Code  (WAC),  Motor  Fuel 
Specifications  for  Oxygenated  Gasoline, 
adopted  December  5, 1996;  Southwest 
Air  Pollution  Control  Authority 
(SWAPCA)  492.  Oxygenated  Fuels, 
effective  November  21, 1996;  and  Puget  ' 
Sound  Air  Pollution  Control  Agency, 
Regulation  n.  Section  2.09,  Oxygenated 
Gasoline  Contingency  Measure  and  Fee 
Schedide.  revised  /uly  11. 1996. 

(PR  Doc.  97-11162  FUed  4-29-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  126-00321  FRL-681S-q 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  Ae  Califomia 
State  Implementation  Plan.  The 
revisions  concern  rules  for  Placer 
County  Air  Pollution  Control  District 
(PCAPCD  or  District).  This  approval 
action  will  incorporate  these  nUes  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs),  oxides  of 
nitrogen  (NO,)  and  othw  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  of  the  Act).  These  revisions 
consist  of  administrative  and  minor 
changes  to  a  wide  range  of  rules  that 
have  been  previously  incorporated  into 
.  the  federally  approved  SIP.  Thus.  EPA 
is  finalizing  the  approval  of  these 
revisions  into  the  Califomia  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  Jime 
30, 1997  unless  adverse  or  critical 
comments  are  received  by  May  30. 1997. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4).  Air 

Division.  U.S.  Environmental 

Protection  Agency.  Region  K.  75 

Hawthome  Street.  San  Francisco.  CA 

94105 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Stieet,  S.W.. 

Washington,  D.C.  20460 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  95814. 
Placer  County  Air  Pollution  Control 

District  11464  B  Avenue.  Auburn,  CA 

96503 


FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen.  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthome  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1189. 

SUPPI^MENTARY  INFORMATION: 
Applicability 

The  rules  being  approved  into  the- 
Califomia  SIP  include:  PCAPCD  Rule 
101.  Title;  Rule  102,  Definitions;  Rule 
103.  Validity:  Rule  201,  Coverage;  Rule 
202,  Visible  Emissions;  Rule  203, 
Exemptions  to  Rule  202;  Rule  204.  Wet 
Pliunes;  Rule  208,  Orchard  or  Qtms 
Heaters;  Rule  209,  Fossil  Fuel-Steam 
Facility;  Rule  210.  Specific 
Contaminants;  Rule  211.  Process 
Weight;  Rule  213,  Gasoline  Transfer  into 
Stationary  Storage  Containers;  Rule  214, 
Transfer  of  Gasoline  into  Tank  Tmcks, 
Trailers  and  Railroad  Cars  at  Loading 
Facilities;  Rule  217.  Cutback  and 
Emulsified  Asphalt  Paving  Materials; 
Rule  219.  Organic  Solvents;  Rule  220. 
Abrasive  Blasting;  Rule  221. 
Compliance  Tests;  Rule  222,  Reduction 
of  Animal  Matter;  Rule  225,  Wood  Fired 
Appliances;  Rule  226,  Sulfur  Content  of 
Fuels — Lake  Tahoe  Basin;  Rule  228, 
Fugitive  Dust — ^Lake  Tahoe  Air  Basin; 
Rule  406,  Combination  of  Emissions; 
Rule  407,  Circtunvention;  and  Rule  408. 
Source  Recordkeeping  and  Reporting. 
These  mles  were  submitted  by  the 
Califomia  Air  Resources  Board  to  EPA 
on  November  30. 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Placer  County  Air  Pollution  Control 
District.  43  FR  8964,  40  CFR  81.305.  On 
May  26. 1988,  EPA  notified  the 
Governor  of  Califomia,  pursuant  to 
section  110(a)(2)(H)  of  the  Act,  that  the 
PCAPCD  portions  of  the  Califomia  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP  Call).  In  response 
to  the  SIP  call  and  other  requirements, 
the  PCAPCD  submitted  many  r\des  for 
the  Lake  Tahoe.  Mountain  Counties,  and 
Sacramento  Valley  Air  Basins,  which 
EPA  approved  into  the  SIP.  On  October 
19, 1993.  Califomia  consoUdated  the 
Lake  Tahoe,  Mountain  Coimties  and 
Sacramento  Valley  Air  Basins  within 
the  PCAPCD.  Also  on  October  19, 1993, 
the  District  adopted  many  rules  that 
refcamatted  and  consolidated  rules  from 
the  three  siibsiuned  air  basins.  The 
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revised  rules  consolidate  the  District 
rules  into  a  single  set  of  regulations 
applicable  throughout  the  District. 

This  notice  addresses  EPA's  direct- 
final  action  for  the  following  PCAPCD 
rules:  Rule  101,  Title;  Rule  102. 
Definitions;  Rule  103,  Vahdity;  Rule 
201.  Coverage;  Rule  202,  Visible 
Emissions;  Rule  203,  Exemptions  to 
Rule  202;  Rule  204,  Wet  Plumes;  Rule 

208,  Orchard  or  Qtrus  Heaters:  Rule 

209,  Fossil  Fuel-Steam  FaciUty;  Rule 

210,  Specific  Contaminants;  Rule  211, 
Process  Weight;  Rule  213,  Gasoline 
Transfer  into  Stationary  Storage 
Containers;  Rule  214,  Transfer  of 
Gasoline  into  Tank  Trucks.  Trailers  and 
Railroad  Cars  at  Loading  Facilities;  Rule 
217,  Cutback  and  Emulsified  Asphalt 
Paving  Materials;  Rule  219.  Organic 
Solvents;  Rule  220.  Abrasive  Blasting; 
Ride  221.  Compliance  Tests;  Rule  222, 
Reduction  of  Animal  Matter;  Rule  225, 
Wood  Fired  Appliances:  Rule  226, 
Sulfur  Content  of  Fuels— Lake  Tahoe 
Basin:  Ride  228,  Fugitive  Dust— Lake 
Tahoe  Air  tesin:  Rule  406,  Combination 
of  Emissions;  Rule  407,  Circumvention: 
and  Rule  408,  Source  Recordkeeping 
and  Reporting. 

These  rules  were  adopted  by  PCAPCD 
on  October  19. 1993  and  submitted  by 
the  State  of  California  for  incorporation 
into  its  SIP  on  November  30,  1994. 
These  rules  were  found  to  be  complete 
on  January  30. 1995.  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V  ■  and  are 
being  finalized  for  approval  into  the  SIP. 
These  rules  were  originally  adopted  as 
part  of  PCAPCD's  efforts  to  achieve  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement. 

The  following  is  EPA's  evaluation  and 
final  action  for  these  rules. 

EPA  Evaluatioa  and  Action 

In  determining  the  approvabiUty  of  a 
rule.  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements 
appears  in  various  EPA  policy  guidance 
documents.^ 


EPA  previously  reviewed  many  rules 
bom  the  Lake  Tadioe,  Mountain 
Counties  and  Sacramento  Valley  Air 
Basins  and  incorporated  them  into  the 
federally  approved  SIP  pursuant  to 
section  110(k)(3)  of  the  CAA.  Those 
rules  that  are  being  superseded  and/or 
deleted  ^  by  today's  action  are  as 
follows: 

Lake  Tahoe  Air  Basin 

Rule  101  Title,  submitted  08/21/79 

Rule  102,  Definitions,  submitted  08/ 

21/79  • 

Rule  103,  Vahdity,  submitted  08/21/ 

79 

Rule  104,  Effective  Date,  submitted 

08/21/79  (deleted) 

Rule  201,  Coverage,  submitted  08/21/ 

79 

Rule  202,  Visible  Emissions, 

submitted  08/21/79 

Rule  203,  Exception  to  Rule  202. 

submitted  08/21/79 

Rule  204,  Wet  Plumes,  submitted  08/ 

21/79 

Rule  208,  Fugitive  Dust,  submitted 

08/21/79 

Rule  209,  Sulfur  Content  of  Fuels, 

submitted  08/21/79 

Ride  210,  Specific  Contaminants. 

submitted  08/21/79 

Ride  211.  Process  Weight,  submitted 

08/21/79 

Rule  213,  Gasoline  Transfer  Into 

Stationary  Storage  Containers, 

submitted  08/21/79 

Rule  217,  CompUance  Tests. 

submitted  08/21/79 

Rule  406.  Combination  of  Emission, 

submitted  01/10/75 

Rule  407,  Circumvention,  submitted 

10/13/77 

Rule  408,  Source  Recordkeeping, 

submitted  10/13/77 

Mountain  Countia  Air  Basin 

Rule  101  Tide,  submitted  08/12/86 

Rule  102.  Definitions,  submitted  02/ 

10/86  and  05/28/81 

Rule  103.  Vahdity,  submitted  10/13/ 

77 

Rule  104.  Effective  Date,  submitted 

10/15/79  (deleted) 

Rule  201,  Coverage,  submitted  08/12/ 

86 

Rule  202,  Visible  Emissions. 

submitted  01/10/75 

Rule  203,  Exception  to  Rule  202. 

submitted  05/28/81 

Rule  204.  Wet  Plumes,  submitted  01/ 

10/75 


■  EPA  adopted  tbe  completeness  criteru  on 
February  16. 1990  (55  FR  5«30)  and.  pursuant  to 
section  (llOKkUlKA)  of  the  CAA.  revised  the 
criteria  on  August  26. 1991  (56  FR  42216). 

'  Among  other  things,  the  pr»<amendment 
guidance  consists  of  those  portions  of  the^roposed 
Post- 1967  ozorte  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24, 19<7); 
'Issues  Relating  to  VOC  Regulation  Cutpoints. 


Denciencies,  and  Deviations.  Clarification  to 
Appendix  D  of  ^4ovember  24,  1967  Federal  I 
[Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  lagMar  on  May  25, 1966): 
and  the  existing  control  technique  guidelines 
(CTGs). 

>  Listed  rules  are  superseded  unless  designated  as 
deleted. 


Rule  208,  Fugitive  Dust,  submitted 

10/13/77 

Rule  209,  Fossil  Fuel-Steam  Generator 

FaciUty,  submitted  01/10/75 

Rule  210,  Specific  Contaminants, 

submitted  10/13/77 

Rule  211,  Process  Weight,  submitted 

05/28/81 

Rule  213,  Gasoline  Transfer  Into 

Stationary  Storage  Container. 

submitted  04/05/91 

Rule  214.  Transfer  of  Gasoline  Into 

Vehicle  Fuel  Tanks,  submitted  05/28/ 

81 

Rule  217.  Cutback  and  Emulsified 

Asphalt  Paving  Materials,  submitted 

04/05/91 

Rule  219,  Organic  Solvents,  submitted 

10/15/79 

Rule  220.  Abrasive  Blasting. 

submitted  10/15/79 

Ride  221,  CompUance  Tests, 

submitted  10/15/79 

Rule  222,  Reduction  of  Animal 

Matter,  submitted  10/15/79 

Rule  225,  Wood  Fired  AppUances. 

submitted  11/21/86 

Rule  406,  Combination  of  Emissions, 

submitted  01/10/75 

Rule  407,  Circumvention,  submitted 

10/13/77 

Rule  408,  Source  Recordkeeping  and 

Reporting,  submitted  10/13/77 

Sacramento  Valley  Air  Basin 

Rule  101  Title,  submitted  10/13/77 

Rule  102,  Definitions,  submitted  10/ 

13/77  / 

Rule  103,  Validity,  submitted  10/13/ 

77 

Rule  201,  District- Wide  Coverage. 

submitted  01/10/75 

Rule  202,  Visible  Emissions. 

submitted  01/10/75 

Rule  203.  Exception,  submitted  01/10/ 

75 

Rule  204.  Wet  Plumes,  submitted  01/ 

10/75 

Rule  208,  Orchard  or  Citrus  Heaters. 

submitted  10/13/77 

Rule  209,  Fossil  Fuel-Steam  Generator 

FaciUty.  submitted  01/10/75 

Rule  213,  Reduction  of  Animal 

Matter,  submitted  10/13/77 

Rule  407,  Circumvention,  submitted 

10/13/77 

Rule  408.  Source  Recordkeeping  and 

Reporting,  submitted  10/13/77 

EPA  has  evaluated  the  consoUdated 
PCAPCD  rules  submitted  in  November 
1994  and  compared  them  to  the  rules 
currenUy  incorporated  in  the  SIP.  In  all 
cases  the  rules  have  been  reformatted 
and  changed  editorially.  In  some  cases 
there  have  also  been  minor  substantive 
improvements.  For  example,  where  the 
three  subsumed  air  basins  had  sUghUy 
different  requirements  for  similar 
sources,  the  consolidated  rule  now 
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applies  the  most  stringent  of  the 
requirements  to  the  entire  area.  In  no 
case  does  this  action  represent  a 
relaxation  of  any  requirement 

The  PCAPCD  rules  being  approved  by 
this  action  to  revise  the  SIP  include: 

•  Rule  101  Tide 

•  Rule  102  Definitions 

•  Rule  103  VaUdity 

•  Rule  201  Coverage 

•  Rule  202  Visible  Emissions 

•  Rule  203  Exemptions  to  Rule  202 

•  Rule  204  Wet  Plumes 

•  Rule  208  Orchard  or  Citrus  Heaters 

•  Rule  209  FossU  Fuel-Steam  FaciUty 

•  Rule  210  Specific  Contaminants 

•  Rule  211  Process  Weight 

•  Rule  213  Gasoline  Transfer  into 
Stationary  Storage  Containers 

•  Rule214,  Transfer  of  Gasoline  into 
Tank  Trucks,  Trailers  and  Railroad 
Cars  at  Loading  Facilities 

•  Rule  217,  Cutback  and  Emulsified 
Asphalt  Paving  Materials 

•  Rule  219,  Organic  Solvents 

•  Rule  220,  Abrasive  Blasting 

•  Rule  221,  Compliance  Tests 

•  Rule  222,  Reduction  of  Animal  Matter 

•  Rule  225,  Wood  Fired  Appliances 

•  Rule  226.  Sulfnr  Content  of  Fuels- 
Lake  Tahoe  Basin 

•  Rule  228,  Fugitive  Dust— Lake  Tahoe 
Air  Basin 

•  Rule  406,  Combination  of  Emissions 

•  Rule  407.  Circumvention 

•  Rule  408,  Source  Recordkeeping  and 
Reporting 

Other  PCAPCD  rules  submitted  witii 
these  rules  on  November  30, 1994,  wdl 
be  acted  on  separately  because  they 
involve  technical  issues  and  require 
more  detailed  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  aUowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  bctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wiU  be  effective  June  30, 1997, 
unless,  by  May  30, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 


withdraw  the  final  action.  AU  public 
comments  received  will  then  he 
addressed  in  a  subsequent  final  nde 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  June  30, 1997. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  govenmient  entities 
with  jurisdiction  over  population  of  less 
dian  50.000. 

SIP  approvals  imder  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  tlut  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  versus  U.S.  E.P.A.. 
427  U.S.  246,  256-66  (S.  Q.  1976);  42 
U.S.C.  7410  (a)(2). 

Unfiinded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  peifonn  certain 
duties.  The  rules  being  approved  by  this 


action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this 
[proposed  or  final]  action  does  not 
include  a  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate  or  to  the  private  sector. 

Small  Businesses 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
action  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  action 
in  today's  Federal  Register.  This  action 
is  not  a  "major  action"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
prcMcedures  California  State 
Implementation  Plan — ^Page  13  or  14 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  a  July  10, 1995  memorandiun 
from  Mary  Nichols,  Assistant 
Administrator  for  Air  and  Radiation. 
The  Office  of  Management  and  Budget 
(OMB)  has  exemptml  this  regulatory 
action  from  Executive  Order  12866 
review. 

ListofSui^ectsin40CFRPart52 

Enviroimiental  protection.  Air 
poUution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  ImplementatioD  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Sagktar  on  July  1. 1982. 

Dated:  April  14, 1997. 
Felida  Marcos, 
Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  R^idations  is  amended  as 
foUows: 

PART52-(AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Av&mttf.  42  U.S.C  7401-7671q. 
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Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(52)(xiii)(E), 
(80)(i)P).  and  (207Mi)(A)(2)to  read  as 
follows: 

{52.220    ktontlflcatlon  of  plan. 

***** 

(c)*  *  ' 
(52)-   •  • 
(xiii)*  *  • 

(E)  Previously  approved  and  now 
deleted.  Rule  104. 


(80)*  •  * 

(i)*  •  * 

(D)  Previously  approved  and  now 
deleted,  Rule  104. 

•  *        *        •        • 

(207)*   •   * 

(i)*  •  * 

(A)«  •  • 

12)  Rules  101. 102. 103.  201.  202.  203. 
204.  208.  209.  210.  211.  213.  214.  217. 
219. 220. 221. 222, 225. 226.  228.  406. 
407,  and  408.  adopted  on  October  19, 
1993;  deletion  of  104  for  Lake  Tahoe  Air 
Basin  and  Mountain  Counties  Air  Basin 
submitted  08/21/79  and  10/15/79, 
respectively. 

•  •        •        •        • 

IFR  Doc  97-11158  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Hnancing  Administration 

42  CFR  Part  417 

[OMC-02S-Fq 
Rm0a38-AH«2 

Madlcara  Program;  Eatabliahmant  of 
an  Expadnad  Raviaw  Prooasa  for 
Madtaara  Banafldartaa  EnroUad  in 
Haatth  Mahrtananoa  Organizattons, 
Compatttiva  Madlcai  Plans,  and  Haalth 
Cars  Prapaymant  Plans 

AQBICY:  Health  Care  Financing 

Administration  (HGFA),  HHS. 

action:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  establishes  a  new  administrative 
review  requirement  for  Medicare 
beneficiaries  enrolled  in  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs),  and 
health  care  prepayment  plans  (HCPPs). 
This  rule  implements  sectirai  1876(c)(5) 
of  the  Social  Security  Act,  which 
specifies  the  appeal  and  grievance  rights 
for  Medicare  enrollees  in  HMOs  and 
CMPs.  This  rule  requires  that  an  HMO, 


CMP,  or  HCPP  establish  and  maintain, 
as  part  of  the  health  plan's  appeals 
procedures,  an  expedited  process  for 
making  organization  determinations  and 
reconsidered  determinations  when  an 
adverse  determination  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function.  This  rule 
also  revises  the  definition  of  appealable 
determinations  to  clarify  that  it  includes 
a  decision  to  discontinue  services. 
DATES:  Effective  date:  These  regulations 
are  effective  June  30. 1997. 

Compliance  date:  HMOs,  CMPs,  and 
HCPPs  must  comply  with  the 
requirements  of  this  final  rule  beginning 
August  28, 1997. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  under 
ADDRESSES,  no  later  than  5  p.m.  on  June 
30,  1997. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  OMC-025-FC, 
P.O.  Box  26688,  Baltimore,  MD 
21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309/G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard.  Baltimore.  MD  21244- 
1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  OMC025FCehcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments.  Electronically  submitted 
comments  will  be  available  for  public 
inspection  at  the  Independence  Avenue 
address  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OMC-025-^C.  Conmients  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  begiiming  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  pjn.  (phone:  (202)  690-7890). 


Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents,  P,0.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then 
login  as  guest  (no  password  required). 
DUl-in  usere  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURnCR  INFORMATION  CONTACT: 
Maureen  Miller.  (410)  785-1097. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Background 

A.  Program  Background 

Under  title  XVm  of  the  Social 
Security  Act  (the  Act),  Medicare 
beneficiaries  have  a  choice  of  whether 
to  obtain  Medicare-covered  services 
through  the  traditional  fee-for-service 
program  or  through  a  managed  care 
entity  or  "prepaid  health  care 
organization."  This  final  rule  with 
comment  period  concerns  appeal  rights 
for  Medicare  beneficiaries  who  choose  a 
prepaid  health  care  organization.  Under 
the  prepayment  method,  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs),  and 
health  care  prepayment  plans  (HCPPs) 
enter  into  contracts  or  agreements  with 
us  to  provide  a  range  of  services  to 
Medicare  beneficiaries  who  voluntarily 
enroll  in  these  health  plans. 

Section  1876  of  the  Act  provides  the 
authority  for  us  to  enter  into  contracts 
with  HMOs  and  CMPs  to  furnish 
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Medicare-covered  services  to 
beneficiaries  on  either  a  "risk"  or  a 
"cost  payment"  basis.  Section  1833  of 
the  Act  provides  the  basis  for 
regulations  under  which  we  enter  into 
written  agreements  with  HCPPs  to 
furnish  covered  Medicare  Part  B 
services  on  a  cost  pajmient  basis. 

Section  1876  specifies  the 
requirements  that  eligible  health  plans 
must  meet  in  order  to  enter  into  and 
maintain  a  Medicare  contract,  including 
the  provision  of  appeal  and  grievance 
rights  to  Medicare  enrollees.  as  set  forth 
under  section  1876(c)(5)  of  the  Act. 
Regulations  implementing  the 
beneficiary  appeals  requirements  are 
found  at  42  CFR,  subpart  Q,  §§  417.600 
through  417.638.  These  regiilations  were 
most  recently  amended  on  November 
21.  1994  with  the  publication  of  the 
final  rule  entitled  "Medicare  Program: 
Appeal  Rights  and  Procedtues  for 
Beneficiaries  Enrolled  in  Prepaid  Health 
Care  Plans"  (59  FR  59933).  That  final 
rule  (1)  codified  a  program  standard  that 
HMOs  and  CMPs  complete 
reconsiderations  requested  by  a 
Medicare  enrollee.  referenced  in  this 
final  rule  as  an  "enrollee."  for  denied 
services  or  claims,  within  60  days  from 
the  date  of  receipt  of  the  reconsideration 
request;  (2)  extended  toHMO  and  CMP 
enrollees  the  right  to  request  immediate 
review  by  a  Utilization  and  Quality 
Control  Peer  Review  Organization  (PRO) 
of  an  HMO's,  CMP's,  or  hospital's 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary;  and  (3) 
required  HCPPs  to  establish 
administrative  review  procediues  for 
their  Medicare  beneficiaries  who  are 
dissatisfied  with  decisions  to  deny  a 
service  or  a  claim.  In  this  final  rule,  we 
refer  to  HMOs,  CMPs,  and  HCPPs  as 
"health  plans." 

B.  Current  Requirements 

Medicare-contracting  health  plans  are 
required  to  maintain  procedures  for 
making  "organization  determinations" 
(decisions  concerning  whether  to 
provide  a  service  or  pay  a  claim)  and  for 
reconsidering  the  organization 
determination.  That  is,  if  the 
organization  determination  is  adverse  to 
the  beneficiary,  the  health  plan  also 
must  provide  a  second  level  of  review 
called  a  "reconsideration"  upon  request 
by  the  Medicare  enrollee. 

Current  regulations,  drafted  in  the 
early  1980's,  permit  health  plans  up  to 
60  days  to  issue  a  formal  notice  of  an 
adverse  organization  determination  if  an 
enrollee's  request  for  a  service  or 
payment  is  denied.  This  notibe  informs 
the  beneficiaries  of  the  reason  for  the 
determination  and  their  right  to  file  a 
request  for  reconsideration.  The  health 


plan  has  an  additional  60  days  to 
conduct  the  reconsideration  and  issue  a 
reconsidered  determination.  These  60- 
day  time  frames  stem  from  the  fiae-for- 
service  appeals  process,  a  process  the 
Congress  referenced  in  drafting  section 
1876  of  the  Act. 

At  the  reconsideration  stage,  the 
health  plan  may  uphold  the  decision  to 
deny  a  service  or  payment  of  a  claim,  or 
it  may  overturn  the  decision  and  issue 
a  reconsidered  determination  in  &vor  of 
the  enrollee.  If,  upon  reconsideration,  a 
health  plan  upholds  its  decision  to 
deny,  the  appeal  is  automatically  sent  to 
an  independent  reviewer  under  contract 
with  and  acting  for  HCFA.  No  written 
request  from  the  enrollee  is  necessary 
for  this  external  review.  The 
reconsideration  contractor,  on  our 
behalf,  is  responsible  for  issuing  the 
reconsidered  determination.  The 
reconsidered  determination  may  uphold 
or  overtmn  the  plan's  determination.  If 
the  contractor's  determination  upholds 
the  plan's  decision  (in  whole  or  in  part) 
and  if  the  amount  in  controversy  is  $100 
or  more,  the  enrollee  may  request  an 
Administrative  Law  Judge  hearing.  At 
this  point,  the  enrollee  may  pursue  the 
same  administrative  and  judicial  review 
processes  that  are  available  to 
beneficiaries  in  fee-for-service.  Thus, 
beneficiaries  enrolled  in  HMOs,  CMPs, 
and  HCPPs  have  appeal  rights 
equivalent  to  those  available  in  the  fee- 
for-service  program. 

n.  Additional  Background 

A.  Expedited  Orgaruzation 
Determinations  and  Reconsiderations 

The  regulations  pertaining  to 
Medicare  managed  care  appeals 
requirements  do  not  include  a  specific 
provision  requiring  expedited 
organization  determinations  or 
reconsiderations  in  time-sensitive 
situations.  However,  increased  program 
experience  resulting  from  the  growtii 
and  penetration  of  HMOs  in  the  private 
insurance  and  Medicare  markets  has 
prompted  us,  along  with  other  groups, 
to  recognize  the  desirability  of  an 
expedited  decision-making  process  for 
certain  services  in  certain  situations.  In 
fact,  the  National  Association  of 
Insurance  Commissioners  (NAIC)  has 
developed  and  recently  adopted  a 
model  Grievance  Act  setting  forth 
standards  for  grievance  procedures  that 
include  provision  for  expedited  appeals. 
(Although  our  regiUations  make  a 
distinction  between  appealable 
organization  determinations  and 
"grievances,"  which  are  not  appealable, 
the  model  "Grievance"  Act  prepared  by 
NAIC  encompasses  determmations  of 
the  type  addressed  in  this  ra^.) 


The  need  for  an  expedited  process  to 
address  certain  preservice  denials,  as 
well  as  reductions  and  discontinuations 
of  service  in  certain  time-sensitive 
drciunstances.  is  further  supported  by 
reports  and  studies  of  the  General 
Accounting  Office  (1995),  the  Physician 
Payment  Review  Commission  (1996), 
and  the  Institute  of  Medicine  (1996). 
Organizations  that  advocate  for 
beneficiaries  also  have  reported  to  us 
the  urgent  need  for  expedited  decision- 
making, particularly  when  certain 
services  are  being  (iscontinued. 
Therefore,  we  are  amending  part  417, 
subpart  Q  to  establish  and  incorporate 
provisions  for  expediting  organization 
determinations  and  reconsiderations  in 
certain  time-sensitive  sitiiations. 

In  developing  the  provisions  for  this 
final  rule,  we  looked  for  guidance  to  the 
NAIC's  model  (kievance  Act.  This 
model  act  is  the  result  of  more  than  2 
years  of  deliberation  among  State 
regulatora,  in  open  consultation  with 
consumer  groups  (including  Medicare 
beneficiary  advocacy  groups),  provider 
and  physician  associations,  insurance 
and  managed  care  representatives, 
HCFA  staff,  and  others.  We  anticipate 
that  many  States  will  adopt  this  model 
act  or  amend  existing  regulations  to 
conform  with  these  new,  state-of-the-art 
standards. 

Because  of  the  inclusive  and 
exhaustive  efforts  invested  in  the 
development  of  the  NAIC's  model 
Grievance  Act  as  well  as  the  importance 
pf  acting  rapidly  to  institute  expedited 
appeals  for  the  Medicare  population,  we 
have  drawn  on  the-NAIC's  time  lines 
and  definition  in  developing  the  new 
Medicare  requirement.  In  addition  to 
the  important  precedent  of  NAIC's 
accountability  standards,  we  believe 
that  beneficiaries  (particularly  those 
erut}lled  in  prepaid  plans  before 
Medicare  eligibility)  would  benefit  from 
consistent  standards  regarding  appeal 
rights.  We  believe,  too,  that  similar 
thresholds  for  expediting  a  review 
process  and  similar  time  lines  will 
lessen  the  margin  for  error  among  health 
plan  staff  handling  commercial  as  well 
as  Medicare  enrollee  appeals,  and 
strengthen  the  ability  of  enrollees  to 
exercise  appeal  rights  when  making  the 
transition  to  the  Medicare  managed  care 
plan. 

Under  the  provisions  of  this  rule, 
health  plans  are  required  to  incorporate 
into  their  appeals  process  a  procedure 
for  reviewing  and  issuing  certain 
organization  determinations  and 
reconsiderations  within  a  short  time 
fiBme.  Expedited  reviews  will  be 
conducted  for  situations  in  which  the 
standard  (60-day)  time  frame  for  issuing 
determinations  could  jeopardize  the  life 
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or  health  of  the  enroUee  or  the  enroUee's 
ability  to  regain  maximum  function. 
Also,  requests  for  reconsideration  of 
noncoverage  determinations  for 
inpatient  stays,  other  than  hospital 
discharges  for  which  immediate  Peer 
Review  Organization  (PRO)  review  is 
available,  will  be  expedited,  as  well  as 
requests  fw  reconsiderations  of 
determinations  to  discontinue  a  service 
(such  as  physical  therapy)  in  the  home 
or  outpatient  setting  where  a  longer 
review  time  could  jeopardize  the 
enrollee's  life,  health,  or  abiUty  to  regain 
his  or  her  maximiun  function.  Health 
plans  will  be  required  to  conduct  the 
review  within  a  time  period  appropriate 
to  the  condition  or  situation  of  the 
enroUee,  but  no  more  than  72  hours 
from  the  time  of  the  request.  Thus, 
expedited  reviews  could  occur  in  24 
hours,  48  hours,  or  other  appropriate 
time  period.  Similarly,  an  expedited 
organization  determination  to  deny  a 
service  could  be  issued  in  48  hours,  but 
the  expedited  reconsideration  could 
take  the  full  72  hours  allotted  for 
making  a  determination. 

Because  of  the  time-sensitive  nature 
of  these  situations,  certain  requirements 
and  conditions  applicable  to  standard 
appeals  are  altered.  For  instance,  the 
Medicare  enroUee.  or  his  or  her 
representative,  will  be  able  to  request  an 
expedited  review  orally,  such  as  by 
telephone.  In  a  similar  manner,  the 
health  plan's  determination  will  be 
given  to  the  enrollee  or  the 
representative,  and  to  the  appropriate 
physician  or  provider  as  necessary,  in 
an  expeditious  manner.  When  the 
determination  is  given  orally,  a  written 
follow-up  version  must  be  issued  within 
2  working  days.  Further,  any  physician 
will  be  permitted  to  request  an 
expedited  review  on  behalf  of  the 
enrollee.  and  the  health  plan  must 
accept  the  physician's  decision  that  the 
situation  meets  the  criterion  for 
expedited  review,  that  is.  that  a  longer 
review  period  could  place  the  enrollee 
in  jeopardy. 

The  health  plan  must  receive  the 
request  for  an  expedited  determination 
IK  reconsideration,  make  the  procedural 
decision  whether  the  determination  will 
be  made  through  the  expedited  process 
(or  redirect  it  to  the  standard  process), 
conduct  the  review,  and  issue  its 
determination  within  the  72-hour  time 
frame  set  forth  in  the  regulation.  In 
limited  circimistances,  health  plans  will 
be  allowed  to  take  more  than  72  hours 
to  issue  a  determination.  Health  plans 
will  be  permitted  up  to  10  additional 
working  days  beyond  the  72-hour 
standard  if  the  "extension"  of  time 
benefits  the  beneficiary,  such  as 
allowing  for  additional  diagnostic 


testing  or  consultations  with  medical 
specialists,  or  if  the  beneficiary  requests 
the  extension  in  order  to  provide  the 
plan  with  additional  information  for 
making  its  decision.  Delays  in  meeting 
the  72-hour  standard  will  also  be 
permitted  if  an  expedited  organization 
determination  or  reconsideration  is 
requested  by  a  physician  not  affiliated 
with  the  health  plan.  In  this  case,  the 
72-hour  time  standard  will  begin  only 
when  the  medical  information  necessary 
for  making  the  determination  has  been 
commimicated  (orally  or  in  writing  by 
the  out-of-plan  (^ysician)  to  the  health 
plan.  If  the  physician  fails  to  provide 
necessary  information,  the  health  plan 
must  notify  the  enrollee  (or  attempt  to 
notify  the  enrollee  who  is  out  of  the 
service  area)  in  a  timely  manner,  and  no 
later  than  72  hoius  after  the  request,  that 
the  information  has  not  been  provided. 
When  a  small  amount  of  additional  time 
is  needed  to  make  a  determination  and, 
overall,  is  in  favor  of  the  beneficiary,  the 
beneficiary  must  be  kept  informed  and 
written  documentation  made  to  the  case 
file.  However,  delays  in  the 
communication  of  medical  record 
information  between  affiliated 
physicians  or  providers  and  the  health 
plan  will  not  be  accepted  as  reason  for 
extending  the  time  standard. 

In  those  instances  in  which  the  health 
plan  determines  that  the  eru-ollee's 
request  does  not  meet  the  criterion  for 
expedited  review,  the  HMO  or  CMP 
must  notify  the  enrollee  as  soon  as 
possible  and  follow  up  any  oral 
communication  with  a  written 
explanation.  This  is  a  procedural 
decision,  and  because  the  enrollee  has 
requested  an  organization 
determination — or  a  reconsideration — 
the  health  plan  must  handle  the  request 
through  standard  appeals  procedures. 
We  anticipate  that  questions  will  arise 
on  matters  such  as  enrollee  recourse  and 
plan  procedures  if  a  request  is  not 
granted,  and  we  plan  to  consult 
beneficiary  advocacy  groups  and  the 
managed  care  industry  on  needed  action 
and  operational  guidance  in  areas  such 
as  notification  of  grievance  rights,  filing 
quality  of  care  complaints  with  the  local 
PRO,  and  modifying  procedures  to  carry 
out  the  standard  review  process. 

If  a  decision  is  made  by  the  health 
plan  not  to  expedite  an  organization 
determination,  and  at  the  completion  of 
the  standard  review  process  there  is  a 
determination  adverse  to  the  enrollee. 
the  enrollee  could  request  an  expedited 
reconsideration  if  he  or  she  again 
believes  that  a  longer  (sttmdard)  time 
frame  could  jeopardize  life,  health,  or 
functioning.  On  the  other  hand,  a  health 
plan  may  have  a  protocol  that  any 
reconsideration  will  be  expedited  if  the 


organization  determination  was 
expedited. 

If  a  health  plan  expedites  a 
reconsideration,  and  upholds  its 
decision  that  is  adverse  to  the  enrollee 
in  whole  or  in  part,  it  must  forward  the 
case  to  our  reconsideration  contractor  in 
as  expeditious  maimer  as  possible  and 
within  24  hours  of  its  decision.  Our 
contractor  will  then  conduct  an 
expedited  reconsideration.  Currently, 
our  contractor  has  an  expedited  process 
for  time-sensitive  situations  involving 
preservice  denials  and  terminations  of 
coverage.  As  part  of  this  rulemaking,  we 
will  review  this  process  for  possible 
improvemefit  and  assess  the  need  for 
contract  modification. 

The  expedited  appeals  process 
established  by  this  rule,  generally,  will 
not  affect  the  handling  of  hospital 
discharge  disputes  because,  as  noted 
earlier  in  this  preamble,  an  "expedited" 
process  is  already  in  place  for  these 
appeals,  that  is,  tihe  right  to  immediate 
PRO  review.  The  right  to  immediate 
PRO  review  for  possible  premature 
discharge  would  extend,  also,  to 
instances  in  which  an  enrollee  is 
preauthorized  for  an  inpatient 
procedure  and  only  1  or  2  days  of 
hospital  care.  The  HMO  or  CMP  must 
assure  that  it  (or  its  delegated  hospital) 
has  procedures  in  place  that  would 
allow  an  enrollee  who  is  admitted  for  a 
very  short  stay  to  exercise  this  right  to 
immediate  PRO  review.  This 
independent  review  protection  would 
not  preclude  a  health  plan  from 
establishing  a  procedure  for  appealing 
before  hospitalization,  although  this 
process  could  not  replace  the  right  to 
PRO  review  once  hospitalized.  If  the 
enrollee  does  not  request  PRO  review, 
an  alternative  appeals  protection  exists: 
The  enrollee  may  remain  in  the  hospital 
for  extra  days  of  care  then  submit  a 
request  for  the  health  plan  to  pay  the 
hospital  charges. 

Options  Considered 

In  developing  this  rule,  we  consulted 
beneficiary  advocacy  groups  and  the 
managed  care  industry  concerning 
several  policy  options.  In  particular,  we 
considered  several  options  before 
deciding  to  adopt  a  72-hour  time 
standard  for  expedited  appeals.  The 
beneficiary  advocacy  groups  we 
consulted  indicated  that  the  expedited 
review  process  should  take  less,  but  no 
more,  than  72  hours.  Representatives  of 
the  HMO  industry  estimated  a  need  for 
5  days.  We  chose  the  72-hour  time 
standard  because  (1)  it  is  consistent 
with  the  model  standard  recently 
adopted  by  the  NAIC,  (2)  agency  staff 
estimate  that  a  majority  of  these  cases 
could  be  reasonably  resolved  in  this 
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time  frame,  and  (3)  the  72-hour  time 
frame  is  similar  to  that  established  by 
the  Congress  for  completion  of 
immediate  PRO  review  of  fee-for-service 
and  HMO  hospital  discharge  decisions. 
We  alsp  considered  options  regarding 
the  procedural  issue  of  deciding 
whether  to  expedite  a  review. 
Benefidaiy  advocacy  groups 
recommended  that  the  beneficiary 
decide  whether  determinations  and 
reconsiderations  are  expedited,  not  the 
health  plan,  in  order  to  ensure  that  these 
special  appeal  requests  are  granted. 
Representatives  of  the  HMO  industry 
believe  that  health  plans  should  make 
these  decisions  because  the  criterion  for 
expeditious  treatment  of  a  review 
requires  the  judgment  of  trained  persons 
and  health  professionals.  HMOs  are  also 
concerned  that  beneficiaries  will 
overuse  and  misuse  this  process.  In  this 
final  rule,  we  are  modifying  the  NAIC 
language  fi^m  "would  jeopardize 
*  *  *"  to  "could  jeopardize"  the  life, 
health,  or  functioning  of  the  beneficiary, 
and  are  adding  the  mandatory  granting 
of  physician  requests.  We  beheve  this 
language  strikes  the  proper  balance  and 
provides  beneficiaries  with  an 
expedited  appeal  in  most  cases,  but 
allows  HMOs  some  flexibility  to  refuse 
expedition  in  cases  in  which  the 
beneficiary  is  misusing  the  new  right. 

The  beneficiary  groups  and  the  mAO 
industry  both  recommended  that  our 
reconsideration  contractor  be  held  to 
similar  expedited  review  requirements. 
The  current  contractor  already  expedites 
its  review  of  preservice  denial  cases 
'  with  a  self-imposed  time  standard  of  3 
to  10  days.  It  is  our  intent  to  hold  the 
contractor  to  a  time  limit  of  no  more 
than  10  days  to  complete  time-sensitive 
reconsiderations. 

After  publication  of  this  rule,  we  will 
issue  implementation  instructions  to  all 
contracting  health  plans,  including 
directives  concerning  notification  of 
eiut)llees  on  the  new  appeals  right  and 
revising  member  documents. 
Furthermore,  we  will  incorporate 
information  about  this  new  appeal  right 
in  various  materials,  including  the 
Medicare  Handbook. 

We  believe  that  the  addition  of 
regulations  pertaining  to  an  expedited 
process  to  part  417,  subpart  Q  will 
provide  a  needed  protection  for 
beneficiaries  while  allowing  health 
plans  to  manage  effectively  the 
resources  that  must  be  available  for 
expediting  urgent  cases. 

B.  Clarification  of  Organization 
Determination  Definition 

In  making  payments  to  affiliated 
providers  and  physicians,  prepaid 
health  plans  (including  Mmlicare- 


contracting  HMOs,  CMPs,  and  HCPPs) 
commonly  use  financial  arrangements 
that  incorporate  an  incentive  to  utilize 
health  resources  efficientfy.  Some 
believe  these  incentives,  which  are 
designed  to  achieve  quality  outcomes 
without  overutilizing  the  health  care 
system,  could  have  tihe  imtoward  result 
of  underutilization  or  failure  to  furnish 
medically  necessary  covered  services  in 
some  situations.  Thus,  an  important 
protection  for  beneficiaries  enrolled  in 
HMOs,  CMPs,  or  HCPPs  is  the  right  to 
appeal  denials  of  care  (also  known  as 
preservice  denials)  and  to  seek 
reimbursement  for  the  costs  of  services 
received  out  of  plaB4allowing  a 
preservice  denial. 

Regulations  set  forth  at  §  417.606 
("Organization  determinations")  define 
those  actions  that  are  organization 
determinations  and  therefore  subject  to 
reconsideration  and  the  Medicare 
appeals  process,  as  well  as  those  actions 
that  are  not  organization 
determinations.  These  regulations  do 
not  expressly  identify  as  organization 
determinations  those  situations  in 
which  an  enrollee  has  been  receiving 
services  but  the  care  is  being 
discontinued,  although  the  intent  is  that 
eim)llees  have  the  right  to  appeal 
decisions  for  which  Medicare  coverage 
is  in  dispute.  These  disputes  are  not 
limited  to  preservice  denials  or 
postservice  cl{iims  for  payment  but  must 
include  situations  in  which  services 
have  been  furnished,  but  the  eiutillee 
disagrees  with  his  or  her  health  plan's 
decision  that  continued  care  or  the 
skilled  level  of  care  is  no  longer 
medically  necessary,  appropriate,  or 
covered. 

We  have  received  information  that 
some  eiut)llees  do  not  fully  understand 
their  appeal  rights  and  that  health  plan 
administrators  themselves  are  confused 
about  appeal  rights  in  these  situations. 
Most  recently,  the  Office  of  Inspector 
General  of  the  Department  of  Health  and 
Human  Services  foimd  that,  while 
eiuollees  "were  knowledgeable  about 
their  general  right"  to  register  formal 
complaints,  they  were  less  aware  of 
specifically  when  to  exercise  appeal 
rights.  (Medicare  HMO  Appeal  and 
(kievance  Processes:  Beneficiaries' 
Understanding,  December  1996,  OEI- 
07-96-11281.)  Therefore,  we  are 
revising  §  417.606(a)  to  clarify  that  the 
definition  of  organization  determination 
includes  discontinuations  of  covered 
services,  when  an  enrollee  believes 
there  is  a  continuing  need  for  the 
service,  or  level  of  service,  that  would 
be  covered  by  Medicare.  Examples  of 
these  situations  are  discharges  frt>m 
skilled  nursing  facilities,  decisions  to 
move  an  eiuoUee  firom  a  skilled  level  to 


custodial  care  in  the  nursing  facility, 
and  exhaustion  of  skilled  nursing 
facility  benefits. 

Options  Considered  s 

We  believe  that  the  current  definition 
of  organization  determination  extends  to 
reductions  in  services,  such  as  changes 
in  the  intensify  and  mix  of  home  health 
services  furnished  to  an  enrollee. 
However,  because  the  definition  in  the 
regulations  does  not  expressly  identify 
reductions  in  services  furnished  to  an 
enrollee,  we  consideiM  including  a 
clarification  in  this  final  rule.  In 
assessing  the  ramifications  of  this 
clarification,  we  became  aw6re  of  the 
potential  scope  and  the  complexify  of 
addressing  reductions  in  various 
medical  services,  as  well  as  the 
interaction  of  such  a  provision  with 
other  improvements  under 
consideration  for  improving  appeals 
protections  (see  section  HI.  of  this 
regulation).  Therefore,  we  have  decided 
to  include  this  provision  in  a 
subsequent  rulemaking  document.  This 
will  allow  not  only  beneficiary  and 
managed  care  representatives  to 
comment,  but  also  medical,  other 
professional,  and  provider 
organizations.  Commenters  to  this  final 
rule,  however,  are  invited  to  submit 
their  initial  comments,  concerns,  and 
ideas  on  establishing  efiiective  and 
efficient  parameters  for  giving  notice 
and  providing  appeal  ri^ts  when 
services  are  being  reduced  (for  example, 
in  home  health  care,  outpatient  clinics, 
and  physician  offices),  when 
reconsiderations  of  a  reduction  should 
be  expedited,  and  when  eiutillees  are 
participating  in  case  management 
programs  or  other  iimovative  treatment 
modalities  for  which  there  are  pre- 
agreements  regarding  the  services  to  be 
furnished. 

C.  Grijaiva  et  al.  and  Balistreri  et  al.  v. 
Shalala 

Civ.  93-711  (D.  Arizona)  concerns  the 
service  denial  appeal  rights  of  members 
of  Medicare  health  maintenance 
organizations.  The  District  Court's 
October  17, 1996  decision  and  Mardi  3. 
1997  judgment  are  subject  to  appeal  on 
or  before  May  2, 1997. 

m.  Additioiial  Pending  Revisions  to  die 
Regulatioiis 

We  have  undertalwn  a  broad  review  of 
the  overall  appeals  program  and  have 
identified  a  number  of  improvements 
that  we  believe  are  warranted. 
Therefore,  in  addition  to  the  two 
changes  being  made  in  this  rule,  we 
intend  to  publish  soon  a  separate 
proposed  rule  making  a  variefy  of  other 
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improvements  in  Medicare  managed 
care  appeals  processes. 

IV.  Proriaioiis  ofThis  Final  Rule 

The  provisions  of  this  final  rule  with 
comment  period  follow: 

In  §  41 7.600  ("Basis  and  scope"), 
paragraph  (b)(3)(ii]  is  modified  to 
require  that  the  HMO  or  CMP  must 
ensure  that  Medicare  enroUees  have  a 
complete  written  explanation  of  the 
availability  of  expedited  reviews. 

In  §  417.604  ("General  provisions"), 
paragraph  (b)(4)  is  modified  to  allow 
physicians  and  other  health 
professionals  to  act  on  behalf  of  an 
enrollee  in  time-sensitive  situations 
when  an  organization  determination  or 
reconsideration  is  being  requested.- 

The  definition  of  "organization 
determination"  set  forth  at  §  417.606 
("Organization  determinations"), 
paragraph  (a),  is  revised  to  include 
discontinuations  of  services  being 
furnished  by  an  HMO  or  CMP. 

In  §  417.608  ("Notice  of  adverse 
organization  determination"),  paragraph 
(a)  is  modified  to  incorporate  expedited 
organization  determinations,  and 
paragraphs  (b)(2)  and  (c)  are  revised  to 
require  that  the  HMO  or  CMP  must 
inform  the  enrollee  of  his  or  her  right  to 
and  conditions  for  obtaining  an 
expedited  reconsidered  determination 
and  that  failure  to  provide  the  enrollee 
with  timely  notification  (72  houn  in  the 
case  of  certain  expedited  organization 
determinations)  constitutes  an  adverse 
organization  determination  and  may  be 
appealed. 

A  new  §  417.609  ("Expediting  certain 
organization  determinations")  is  added 
to  provide  that  an  enrollee  may  request 
that  certain  organization  determinations 
be  expedited  if  the  standard  time  frames 
could  jeopardize  the  Ufe  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function.  This  new 
section  also  sets  forth  the  procedures  for 
expediting  certain  organization 
determinations.  An  extension  of  up  to 
10  working  days  is  permitted  if 
requested  by  the  enrollee  or  if  the  HMO 
or  CMP  finds  that  additional 
information  is  necessary  and  the  delay 
is  in  the  interest  of  the  enrollee. 

In  $417,614  ("Right  to 
reconsideration"),  a  modification  is 
made  to  extend  the  right  to 
reconsideration  to  include  expedited 
reconsiderations  in  time-sensitive 
situations. 

In  §  417.616  ("Request  for 
reconsideration"),  {>aragraph  (a) 
("Method  and  place  for  filing  a 
request")  is  modified  to  provide  for  an 
exception  for  expedited 
reconsiderations  to  the  place  for  filing  a 
request  for  a  reconsideration. 


A  new  §417.617  ("Expediting  certain 
reconsiderations")  is  added  to  require 
that  an  enrollee  may  request  expedition 
of  a  reconsideration  of  certain 
organization  determinations  when  the 
longer  time  frames  in  §  417.620(c)  could 
seriously  jeopardize  the  life  or  health  of 
the  enrollee  of  the  enrollee's  ability  to 
regain  maximum  function.  This  section 
also  sets  forth  the  procedures  for  health 
plans  to  expedite  reconsiderations.  An 
extension  of  up  to  10  working  days  is 
permitted  if  requested  by  the  enrollee  or 
if  the  HMO  or  CMP  finds  that  additional 
information  is  necessary  and  the  delay 
is  in  the  interest  of  the  enrollee. 

A  modification  iMiAde  to  §417.618 
("Opportunity  to  submit  evidence")  to 
recognize  and  clarify  the  procedural 
limitation  for  providing  evidence  by 
enroUees,  their  representatives,  or  a 
health  professional  on  the  enrollee's 
behalf. 

Section  417.620  ("Responsibility  for 
reconsiderations;  time  limits") 
paragraphs  (c)  and  (e)  are  revised  to 
incorporate  the  time  limit  for  expediting 
certain  reconsiderations.  Paragraph  (d) 
is  revised  to  correct  typographical 
errors. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

However,  we  believe  that  the 
information  collection  requirements 
referenced  in  this  rule,  as  siunmarized 
below,  are  exempt  from  the  Paperwork 
Reduction  Act  of  1995  for  the  following 

FBASOHS* 

Sections  417.608,  417.609.  417.616. 
417.617,  417.618,  and  417.620  of  this 
rule,  as  well  as  the  retention  and 
possible  audit  of  health  plan  records 
related  to  expedited  requests,  are 
exempt  because  they  are  performed  in 


the  conduct  of  an  administrative  action, 
investigation,  or  audit  involving  an 
agency  against  specific  individuals  or 
organizations,  as  outlined  in  5  CFR 
1320.4(a)(2). 

Below  is  a  siunmary  of  information 
collection  requirements  referenced  in 
this  rule,  which  we  believe  are  exempt 
bom  the  Paperwork  Reduction  Act  of 
1995: 

Section  417.608  requires  that  the 
HMO  or  CMP  must  inform  the  enrollee 
of  his  or  her  right  to  and  conditions  for 
obtaining  an  expedited  reconsidered 
determination  and  that  failure  to 
provide  the  enrollee  with  timely 
notification  (72  hours  in  the  case  of 
certain  expedited  organization 
determinations)  constitutes  an  adverse 
organization  determination  and  may  be 
appealed. 

Section  417.609  requires  an  HMO  or 
CMP  to  establish  and  maintain 
procedures  for  expediting  certain 
organization  determinations.  This 
section  also  requires  an  HMO  or  CMP  to 
notify  an  enrollee  of  an  expedited 
organization  determination  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  within  72  houra 
of  the  request.  Finally,  the  section 
requires  an  HMO  or  CMP  to  accept  the 
request  of  a  physician,  regardless  of 
whether  the  physician  is  affiliated  with 
the  organization  or  not,  to  expedite  the 
process  for  making  an  organization 
determination.  Section  417.616  requires 
that  an  eiut)llee  may  request  a 
reconsideration  of  an  organization 
determination  and  specifies  the  method 
and  place  for  filing  a  request,  which,  in 
the  case  of  a  request  for  an  expedited 
reconsideration,  as  provided  for  in 
§417.617  (concerning  certain  expedited 
reconsiderations),  is  the  HMO  or  CMP. 

Section  417.617  requires  that  an 
enrollee  may  request  a  reconsideration 
of  certain  organization  determinations. 
It  also  requires  an  HMO  or  CMP  to  have 
and  maintain  procedures  for  expediting 
reconsiderations  when  the  longer  time 
frames  permitted  in  §  417.620(c)  could 
seriously  jeopardize  the  life  or  health  of 
the  eiuoUee  or  the  eim)llee's  ability  to 
regain  maximum  function.  This  section 
also  requires  an  HMO  or  CMP  to  accept 
the  request  of  a  physician,  regardless  of 
whether  the  physician  is  affiliated  with 
the  organization  or  not.  to  expedite  the 
reconsideration.  Finally,  this  section 
requires  that,  if  the  HMO  or  CMP 
defaults  on  its  obligation  to  provide  an 
expedited  reconsideration,  it  must 
forward  the  file  to  us. 

Section  417.618  requires  an  HMO  or 
CMP  to  provide  the  parties  to  the 
reconsideration  reasonable  opportimity 
to  present  evidence  and  allegations  of 
fact  or  law.  related  to  the  issue  in 
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dispute,  in  person  as  well  as  in  writing. 
In  the  case  of  expedited 
reconsiderations,  the  opportunity  to 
present  the  evidence  is  more  limited, 
and  the  organization  must  inform  the 
enrollee,  or  authorized  representative  of 
the  enrollee,  of  the  conditions  for 
submitting  evidence. 

Section  417.620  requires  an  HMO  or 
CMP  to  issue  the  reconsidered 
determination  to  the  enrollee,  or  submit 
the  explanation  and  file  to  us  within  the 
time  frames  specified.  Failure  by  the 
HMO  or  CMP  to  provide  the  enrollee 
with  a  reconsidered  determination 
within  the  time  limits  described 
constitutes  an  adverse  determination, 
and  the  HMO  or  CMP  must  submit  the 
file  to  us. 

Although  we  believe  the  information 
collection  requirements  referenced  in 
Ihis  document  are  exempt  under  5  CFR 
1320.4(a)(2),  as  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1995,  we  have  submitted  a  copy  of 
this  document  to  OMB  for  its  review. 
Organizations  and  individuals  desiring 
to  submit  comments  should  send  to 
both  of  the  following  addresses: 
Health  Care  Financing  Administration, 
Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer. 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATfcS  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

Vn.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  and  invite  prior  public 
comment  on  proposisd  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 


procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

For  the  reasons  that  follow,  we 
believe  that  it  would  be  contrary  to  the 
public  interest  to  delay  the  revisions 
made  in  this  rule  until  after  a  public 
notice  and  comment  process  has  been 
completed.  The  first  provision  concerns 
an  expedited  appeals  process  for  certain 
preservice  denials.  This  expedited 
decision-making  would  occur  if  the 
determination  that  services  are  not 
needed  or  no  longer  needed  could 
seriously  jeopardize  the  Ufe  or  health  of 
the  enrollee  or  could  jeopardize  the 
enrollee's  abiUty  to  regain  maximiun 
function.  While  a  number  of  Medicare- 
contracting  plans  have  an  expedited 
review  process  in  place  for  Medicare 
emollees,  not  all  do,  and  the 
opportunity  to  obtain  the  reviews  may 
not  be  consistently  appUed.  For  this 
reason,  the  growing  niunber  of  enroUees 
who  could  be  adversely  affected  by  a 
slow  process,  and  the  fact  that  the 
situations  addressed  by  this  provision 
are  of  such  a  serious  nature,  we  find  that 
there  is  good  cause  to  waive  [iroposed 
rulemaldng. 

We  have  reached  the  same  conclusion 
about  the  provision  in  this  nde  that 
merely  clarifies  the  original  intent  of  the 
definition  of  an  organizational  decision. 
This  clarification,  however,  could  help 
ensure  that  a  beneficiary  has  the  appeal 
rights  that  the  Congress  intended  when 
services  the  beneficiary  beUeves  the 
HMO  should  provide  are  terminated. 

Clearly,  the  intent  of  section 
1876(c)(5)(B)  of  the  Act  and  regulations 
set  forth  in  part  417.  subpart  Q  is  that 
enroUees  have  the  opportimity  to  seek 
administrative  review  when  they 
beUeve  the  health  plan  is  not  furnishing 
any  health  service  to  which  they  are 
entitled.  The  Medicare  Health 
Maintenance  Organization/Competitive 
Medical  Plan  Manual  indicates  this 
intent  in  the  "Benefits"  chapter  with  a 
requirement  that  health  plans  notify 
enroUees  of  their  appeal  rights  at 
discharge  fit)m  a  skilled  nursing  facility 
(see  section  2112.1).  However,  growing 
reports  from  beneficiaries  and 
beneficiary  advocacy  groups  indicate 
that  many  enroUees  are  not  being 
informed,  or  appropriately  informed,  of 
appeal  rights  when  services  are  being 
discontinued  and  the  enroUee  disagrees 
that  services  are  no  longer  covered. 
When  this  occurs,  the  critical  protection 
against  imderutiUzation  provided  by  the 
appeals  process  is  not  available  to 
enroUees. 

We  beUeve  that  it  would  be  contrary 
to  the  pubUc  interest  to  leave  HMO 


enroUees  at  risk  of  being  denied  this 
critical  protection  in  cases  in  which 
health  care  service  is  being  terminated 
while  a  notice  and  comment  process  is 
being  conducted. 

Although  we  find  that  it  is  in  the 
pubUc  interest  to  waive  proposed 
rulemaking  in  these  two  areas,  there  are 
a  number  of  other  improvements  to  part 
417,  subpart  Q  that  we  are  developing. 
WhUe  these  revisicms  are  important,  we 
did  not  believe  that  the  standard  for 
waiving  notice  of  proposed  ndemaking 
was  met  cr  we  found  that  pubUc 
comment  is  needed  for  the  poUcy 
changes  imder  consideration.  We 
anticipate  that  a  second  rule  addressing 
improvements  to  the  appeals 
protections  of  Medicare  enroUees  wiU 
be  issued  as  a  proposed  regulation  for 
comment  in  the  near  fiiture. 

Vm.  Regulatmy  Impact  Analysia 

Consistent  with  the  Regidatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibiUty  analysis  unless  the  Secretary 
certifies  that  a  rule  wiU  not  have  a 
significant  economic  impact  oo  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  many  Medicaie- 
conti^cting  HMOs,  CMPs,  and  HCPPs 
are  considered  to  be  small  entities. 

In  addition,  section  1102(b)  requires- 
the  Secretary  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of  ~ 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b), 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
MetropoUtan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  require  aU  Medicare-contracting 
HMOs,  CMPs,  and  HCPPs  to  maintain 
systems  for  making  initial  organization 
determinations  and  conducting 
reconsiderations.  Systems  must  also  be 
in  place  so  that  hospitalized 
beneficiaries  who  disagree  with  an 
HMO's  or  CMP's  discharge 
determination  are  given  a  written  notice 
of  noncoverage  witii  instructions  for 
requesting  immediate  review  by  a  PRO. 
In  addition,  the  Medicare  Health 
Maintenance  Organization/Competitive 
Medical  Plan  Manual  requires  that 
beneficiaries  being  discharged  from  a 
nursing  home  be  given  advance  written 
notice  of  noncoverage  and  procedures 
for  requesting  an  appeal. 

The  clarification  in  the  regiUations 
that  organization  determinations 
include  discontinuations  of  care,  and 
are  thus  appealable,  could  increase  the 
number  of  written  notices  issued  and 
the  number  of  reconsiderations  that  a 
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health  plan  must  conduct.  However, 
because  the  majority  of  services 
provided  by  any  health  plan  are 
ambulatory  care  and  hospital  care- 
where  it  is  already  required  by  statute, 
as  mentioned  above,  that  notices  be 
given  any  time  a  beneficiary  disagrees 
that  the  hospitalization  can  be 
"discontinued"— this  regulation  Mrill 
primarily  affect  discontinuations 
involving  skilled  nursing  facility, 
rehabilitation,  and  home  health  care.  In 
addition,  not  all  changes  in  level  of  care 
or  terminations  of  coverage  are  disputed 
by  the  beneficiary.  Having  considered 
the  limited  applicability  of  this 
important  clarification,  we  believe  the 
increased  volume  of  notices  and 
reconsiderations,  and  the  associated 
increase  in  expenses,  will  not  have  a 
significant  impact  on  contracting  health 
plans  and  HCPPs. 

The  new  process  for  making 
expedited  determinations  and 
reconsiderations  in  certain 
circumstances  requires  a  modification  of 
existing  appeals  processes.  In  particular, 
contracting  health  plans  that  do  not 
currently  have  the  process  must  develop 
procedures,  train  staff,  and  maintain  a 
daily  availability  of  health  professionals 
necessary  to  handle  an  anticipated  but 
impredictable  volume  of  cases  and  the 
diverse,  complex  coverage  issues 
usually  associated  with  serious,  time- 
sensitive  situations.  We  anticipate  a  net 
increase  in  the  number  of 
determinations  and  reconsiderations 
due  to  an  increase  in  standard  cases  as 
well  as  a  new,  but  smaller  volume  of 
expedited  reviews.  This  will  occur 
because  of  the  public  attention  being 
given  to  appeal  and  expedited  review 
rights,  and,  to  a  lesser  degree,  because 
of  fewer  disenrollments.  The  volume 
increase  is  anticipated  despite  the 
substitution  of  expedited  reviews  for  a 
number  of  standard  determinations  and 
reconsiderations.  We  do  not  believe, 
however,  that  the  net  increase  in  the 
cost  of  the  appeals  system  resulting 
from  this  modification  will  have  a 
significant  impact  on  HMOs,  CMPs,  and 
HCPPs  as  set  forth  in  the  RFA. 

We  estimate,  based  on  450  health 
plans,  that  the  clarification  regarding 
discontinuations  will  cost 
approximately  S30  million  across  all 
plans  (100,000  new  reconsiderations  x 
$300  per  notice).  Our  estimates  for  the 
expedited  review  requirements  for  the 
same  number  of  plans  are  the  following: 
$9  million  for  development  and  training 
($20,000  per  plan);  $20  million  for 
expedited  organization  determinations 
(50.000  determinations  x  $400  per 
expedited  determination);  and  $10 
mUlion  for  expedited  reconsiderations 
(12.500  reconsiderations  x  $800  per 


reconsideration).  The  total  estimated 
economic  impact  is  $69  million  in  the 
first  year  and  $60  million  annually 
thereafter. 

There  is  no  direct  impact  on  the 
Medicare  trust  funds  firom  these  costs  to 
the  plans  because  there  is  no  payment 
adjustment  to  Medicare  managed  care 
plans  associated  with  this  rulemaking. 

We  anticipate  that,  while  this  final 
rule  will  affect  our  administrative  costs 
associated  with  the  Medicare 
reconsideration  contract,  these  costs 
will  be  negligible.  The  availability  of 
expedited  reviews  and  the  clarification 
regarding  discontinuations  of  care  may 
have  a  significant  impact  on  the 
reconsideration  contractor's  volume  of 
reviews.  However,  although  it  is 
difficult  to  estimate,  we  believe  the 
additional  cost  of  this  contract  will  not 
exceed  $1  million  per  year. 

The  number  of  Medicare  enroUees  in 
health  plans  that  also  have  commercial 
(and  often  Medicaid)  enrollments,  varies 
greatly.  Thus,  it  is  very  difficult  to 
estimate  the  average  net  costs  to 
contracting  health  plans.  Given  the 
degree  of  variability,  we  estimate 
average  net  costs  to  entities  to 
implement  the  provisions  of  this 
regulation  to  range  between  $20,000  and 
$200,000  annually.  Entities  with 
revenues  of  $5  million  or  less  annually 
or  nonprofit  organizations  are 
considered  small  entities  for  purposes  of 
this  regulation.  Although  99  of  353 
current  contracting  health  plans  are 
nonprofit  and  considered  small  entities 
for  the  purpose  of  preparing  an  RFA,  we 
do  not  believe  the  annual  cost  to 
prepaid  plans  of  implementing  these 
provisions  will  be  significant  since  net 
cost  to  these  entities  will  not  constitute 
a  substantial  portion  of  their  aimual 
revenues. 

Therefore,  we  are  not  preparing 
analyses  of  this  final  rule  for  either  the 
RFA  or  section  1102(b)  of  the  Act 
because  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  ttiis  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Lift  of  Subject*  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs-health. 
Health  care.  Health  facilities,  Health 
insurance,  Health  maintenance 
organizations  (HMO),  Loan  programs- 
health.  Medicare.  Reporting  and 
recordkeeping  requirements. 


42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS.  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

Part  417  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh).  sees.  1301, 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e. 
300e-5,  and  300e-9):  and  31  U.S.C.  9701. 

2.  In  §417.600.  the  introductory  text 
of  paragraphs  (b)  and  (b)(3)  is 
republished,  and  paragraph  (b)(3)(ii)  is 
revised  to  read  as  follows: 

§417.600    Basis  and  acope. 


(b)  Scope.  This  subpart  sets  forth — 

•        •        •        *        • 

(3)  The  responsibility  of  the  HMO  or 
CMP— 


(ii)  To  ensure  all  Medicare  enrollees 
have  a  complete  written  explanation  of 
their  grievance  and  appeal  rights,  the 
availability  of  expedited  reviews,  the 
steps  to  follow,  and  the  time  limits  for 
each  procedure;  and 

3.  In  §  417.604,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

f  417.604    General  provisions. 

•        •        «        •        • 

(b)  Limits  on  applicability  of  this 
subpart 

(4)  Physicians  and  other  individuals 
who  furnish  services  under  arrangement 
with  an  HMO  or  CMP  have  no  right  of 
appeal  under  this  subpart,  except  as 
provided  in  §§  417.609(c)(4)  and 
417.617(c)(4),  which  allow  physicians 
and  other  health  professionals  to  act  on 
behalf  of  an  enrollee  in  time-sensitive 
situations  when  an  organization 
determination  or  reconsideration  is 
being  requested. 

4.  In  $417,606.  the  introductory  text 
to  paragraph  (a)  is  republished,  and  new 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

1417.606   Organization  detonntnaUona. 

(a)  Actions  that  are  organization 
determinations.  An  organization 
determination  is  any  determination 
made  by  an  HMO  or  CMP  with  respect 
to  any  of  the  following: 
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(4)  Discx)ntinuation  of  a  service  (such 
as  a  skilled  nursing  fiacility  discharge), 
if  the  enrollee  disagrees  with  the 
determination  that  the  service  is  no 
longer  medically  necessary. 

5.  In  §  417.608.  the  introductory  text 
of  paragraph  (b)  is  republished,  and 
paragraphs  (a),  (b)(2),  and  (c)  are  revised 
to  read  as  follows: 


1417.606    Notice  of 
detarmlnation. 


advene  organizatton 


(a)  If  an  HMO  or  CMP  makes  an 
organization  determination  that  is 
partially  or  fully  adverse  to  the  enrollee. 
it  must  notify  the  enrollee  of  the 
determination — 

(1)  Within  60  days  of  receiving  the 
enrollee's  request  for  payment  for 
services;  or 

(2)  As  specified  in  §  417.609(c)(3)  for 
expedited  organization  determinations. 

(b)  The  notice  must — 


(2)  Inform  the  enrollee  of  his  or  her 
right  to  a  reconsideration,  including  the 
right  to  and  conditions  for  obtaining  an 
expedited  reconsidered  determination. 

(c)  The  failure  to  provide  the  enrollee 
with  timely  notification  of  an  adverse 
organization  determination  as  specified 
in  paragraph  (a)  of  this  section  or  in 
§  417.60g(b)  (concerning  time  frames  for 
expediting  certain  organization 
determinations)  constitutes  an  adverse 
organization  determination  and  may  be 
appealed. 

6.  A  new  $  417.609  is  added  to  read 
as  follows: 

§417.600    Expediting  certain  Ofganisaiion 
delsnninationa. 

(a)  An  enrollee.  or  an  authorized 
representative  of  the  enrollee.  may 
request  that  an  organization 
determination  as  defined  in 

§§  417.606(a)(3)  and  (a)(4)  be  expedited. 
The  request  may  be  made  orally  to  the 
HMO  or  CMP. 

(b)  The  HMO  or  CMP  must  maintain 
procedures  for  expediting  organization 
determinations  when,  upon  request 
from  an  enrollee  or  authorized 
representative  of  the  enrollee,  the 
organization  decides  that  making  the 
determination  according  to  the 
procedures  and  time  frunes  set  forth  in 
§  417.608(a)(1)  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function. 

(c)  The  procedures  must  include  the 
following: 

(1)  Receipt  of  oral  requests,  followed 
by  written  documentation  of  the  oral 
requests. 

(2)  Prompt  decision-making  regarding 
whether  the  request  will  be  expedited. 


or  handled  within  the  standard  time 
frame  set  forth  at  §  417.608(a)(1), 
including  notification  of  the  enrollee  if 
the  request  is  not  expedited. 

(3)  Notification  ofthe  enrollee,  and 
the  physician  as  appropriate,  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  within  72  hours 
ofthe  request.  An  extension  of  up  to  10 
working  days  is  permitted  if  requested 
by  the  eim)llee  or  if  the  HMO  or  CMP 
finds  that  additional  information  is 
necessary  and  the  delay  is  in  the  interest 
of  the  enrollee. 

(i)  Notification  must  comply  with 
§  417.608(b),  concerning  the  content  of 
a  notice  of  adverse  organization 
determination. 

(ii)  If  the  initial  notification  is  not  in 
writing,  written  confirmation  must  be 
mailed  to  the  enrollee  within  2  woiidng 
days. 

(iii)  In  cases  for  which  the  HMO  or 
CMP  must  receive  medical  information 
bom  a  physician  or  provider  not 
affiliated  with  the  HMO  or  CMP.  the 
time  standard  begins  with  receipt  of  the 
information. 

(4)  Granting  the  request  of  a 
physician,  regardless  of  whether  the 
physician  is  affiliated  with  the 
organization  or  not.  to  expedite  the 
enrollee's  request. 

7.  Section  417.614  is  revised  to  read 
as  follows: 

§417.614    Rigmtorsconaldsration. 

Any  party  who  is  dissatisfied  with  an 
organization  determination  or  with  one 
that  has  been  reopened  and  revised  may 
request  reconsideration  of  the 
determination  in  accordance  with  the 
procedures  of  §  417.616.  concerning  a 
request  for  reconsideration,  or 
§  417.617.  concerning  certain  expedited 
reconsiderations. 

8.  In  §  417.616.  the  introductory  text 
to  paragraph  (a)  is  republished,  and  a 
new  paragraph  (a)(4)  is  added  to  read  as 
follows: 

§417.616    Hequsst for leconaldsration. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  reconsideration 
must  be  made  in  writing  and  filed 
with — 


(4)  In  the  case  of  a  request  for  an 
expedited  reconsideration,  as  provided 
for  in  $  417.617  (concerning  certain 
expedited  reconsiderations),  the  HMO 
or  CMP. 


9.  A  new  §417.617  is  added  to  read 
as  follows: 

§417.617    Expediting  certain 
rsconsldsrailons. 

(a)  An  enrollee.  or  an  auth(Hized 
representative  of  the  enrollee.  may 


request  that  a  reconsideration  be 
expedited.  The  request  may  be  made 
orally  to  the  HMO  or  CMP. 

(b)  The  HMO  or  CMP  must  maintain 
procedures  for  expediting 
reconsiderations  when,  upon  request 
from  an  enrollee  or  an  authorized 
representative  of  the  enrollee.  the 
organization  decides  that  the  longer 
time  frames  permitted  in  §  417.620(c) 
could  seriously  jeopardize  the  life  or 
health  of  the  enrollee  or  the  enrollee's 
ability  to  regain  maximum  function. 

(c)  The  procedures  must  comply  with 
the  requirements  for  reconsidered 
determinations  set  forth  in  §§  417.614 
through  417.626  and  include  the 
following  items: 

(1)  Receipt  of  oral  requests,  followed 
by  written  documentation  of  the  oral 
requests. 

(2)  Prompt  decision-making  regarding 
whether  the  request  will  be  expedited  or 
handled  within  the  standard  time  frame 
of  §  417.620(c),  including  notification  of 
the  enrollee  if  the  request  is  not 
expedited. 

(3)  Notification  of  the  enrollee,  and 
the  physician  as  appropriate,  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  within  72  hours 
of  the  request.  An  extension  of  up  to  10 
woiidng  days  is  permitted  if  requested 
by  the  enrollee  or  if  the  HMO  or  CMP 
finds  that  additional  information  is 
necessary  and  the  delay  is  in  the  interest 
of  the  enrollee. 

(i)  Notification  must  comply  with 
§  417.624(b).  concerning  the  content  of 
a  notice  of  a  reconsidered 
determination. 

(ii)  If  the  initial  notification  is  not  in 
writing,  written  confirmation  must  be 
mailed  to  the  enrollee  %vithin  2  working 
days. 

(iii)  In  cases  for  which  the  HMO  or 
CMP  must  receive  medical  information 
from  a  physician  or  provider  not 
affiliated  with  the  HMO  or  CMP,  the 
time  standard  begins  with  receipt  of  the 
information. 

(4)  Granting  the  request  of  a 
physician,  regardless  of  whether  the 
physician  is  affiliated  with  the 
organization  or  not.  to  expedite  the 
request. 

8.  Section  417.618  is  revised  to  read 
as  follows: 

§417.616   Opportunity  to  aubnN  evidence. 

The  HMO  or  CMP  must  provide  the 
parties  to  the  reconsideration  reasonable 
opportunity  to  present  evidence  and 
allegations  of  fact  or  law.  related  to  the 
issue  in  dispute,  in  person  as  well  as  in 
writing.  In  \he  case  of  an  expedited 
reconsideration,  the  opportunity  to 
present  evidence  is  limited  by  the  short 
time  frames  for  making  decisions,  and 
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the  oi;gamzation  must  inform  the 
enrollee.  or  the  authorized 
representative  of  the  enroUee.  of  the 
conditions  for  submitting  the  evidence. 

9.  In  §417.620,  paragraphs  (c),  (d). 
and  {e)  are  revised  to  read  as  follows: 


f  417.620 


nesponiWHty  for 
time  limits. 


ISS 


(c)  The  HMO  or  CMP  must  issue  the 
reconsidered  determination  to  the 
enroUee,  or  submit  the  explanation  and 
file  to  HCFA  within  60  calendar  days 
from  the  date  of  receipt  of  the  request 
for  reconsideration.  In  the  case  of  an 
expedited  reconsideration,  the  HMO  or 
CMP  must  issue  the  reconsidered 
determination  as  specified  in 

§41 7.61 7(c)(3)  or  submit  the 
explanation  and  file  to  HCFA  within  24 
hours  of  its  determination,  the 
expiration  of  the  72-hour  review  period, 
or  the  expiration  of  the  extension. 

(d)  For  good  cause  shown,  HCFA  may 
allow  extensions  to  the  time  limit  set 
forth  in  paragraph  (c)  of  this  section. 

(e)  Failure  by  die  HMO  or  CMP  to 
provide  the  enrollee  with  a  reconsidered 
determination  within  the  time  limits 
described  in  paragraph  (c)  of  this 
section  or  to  obtain  a  good  cause 
extension  described  in  paragraph  (d)  of 
this  section  constitutes  an  adverse 
determination,  and  the  HMO  or  CMP 
must  submit  the  file  to  HCFA. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance) 

Dated:  March  19, 1997. 
Brace  C  Vladeck. 

Administrator,  HeaHh  Care  Financing 
Administration. 

Dated:  April  11. 1997. 
Doana  E.  Shalala, 

Secretary. 

(FR  Doc.  97-11182  Filed  4-29-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  97-64;  RM-8888] 

Radio  Broadcasting  Saodcas;  Poplar 
Bluff,  Missouri 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  Action  in  this  dociunent 
alloU  Channel  223A  to  Poplar  Bluff, 


Missouri,  as  that  community's  fifth  FM 
broadcast  service  in  response  to  a 
petition  filed  by  The  Word  of  Victory 
Outreach  Center,  Inc.  See  62  FR  6929, 
February  14, 1997.  The  coordinates  for 
Channel  223A  at  Poplar  Bluff  are  36- 
45-30  and  90-23-54.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  June  9. 1997.  The 
window  period  for  filing  applications 
for  Chaimel  223A  at  Poplar  Bluff, 
Missouri,  will  open  on  June  9,  1997,  and 
close  on  July  10, 1997. 
FOR  FURTHER  MFORMATKNH  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-54, 
adopted  April  16, 1997,  and  released 
April  25,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit)m  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC. 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  223A  at  Poplar  Bluff. 

Federal  Communications  Commission. 

John  A.  Karousoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-11133  Filed  4-29-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DociM«  Ito.  96-217;  RM-888(q 

Radio  Broadcasting  Sarvicaa; 
Humboidt,KS 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Michael  Sutcliffe,  allots 
Chaimel  232C3  to  Humboldt,  Kansas,  as 
the  community's  first  local  aural 
transmission  service.  See  61  FR  57359, 
November  6.  1996.  Channel  232C3  can 
be  allotted  to  the  community  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
19.5  kilometers  (12.1  miles)  southwest 
to  avoid  a  short-spacing  conflict  with 
the  licensed  site  of  Station  KFKF  (FM), 
Chaimel  231C,  Kansas  City,  Kansas.  The 
coordinates  for  Channel  232C3  at 
Humboldt  are  37-39-50  NL  and  95-33- 
31  WL.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  June  9, 1997.  The 
window  period  for  filing  applications 
will  open  on  June  9,  1997,  and  close  on 
July  10, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPI.EMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-217, 
adopted  April  16,  1997,  and  released 
April  25, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Conupission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritjr:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202   [Amended] 

2.  Section  73.202(b),  Uie  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Humboldt,  Channel  232C3. 

Federal  Commimications  Commission 

lohn  A.  Karoasos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-11131  Filed  4-29-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Rnai  Rule  To  List  the 
Barton  Springs  Salamander  as 
Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  Barton  Springs 
salamander  [Eurycea  sosorum)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Barton  Springs 
salamander  is  known  only  bom  Barton 
Springs  in  Zilker  Park,  Austin,  Travis 
County,  Texas.  The  primary  threats  to 
this  species  are  degradation  of  the 
quality  and  quantity  of  water  that  feeds 
Barton  Springs  due  to  urban  expansion 
over  the  Barton  Springs  watershed.  Also 
of  concern  is  disturbance  to  the 
salamander's  surface  habitat  in  the 
pools  where  it  occurs.  This  action 
implements  Federal  protection  provided 
by  the  Act  for  the  Barton  Springs 
salamander. 

EFFECTIVE  DATE:  May  30, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ecological  Services  Field 
OfBce,  U.S.  Fish  and  Wildlife  Service, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
O'Donnell,  Fish  and  Wildlife  Biologist 
(see  ADDRESSES  section)  (telephone: 
512/490-0057;  facsimile  (512/490- 
0974)). 

SUPPLBNENTARY  INFORMATION: 

Background 

The  Service  determines  the  Barton 
Springs  salamander  (Eurycea  sosorum) 
to  be  an  endangered  species,  under  the 
authority  of  the  Endangered  Species  Act 
(Act)  (16  U.S.C.  1531  ef  seg).  The 
Barton  Springs  salamander  is  entirely 
aquatic  and  neotenic  (meaning  it  does 
not  metamorphose  into  a  terrestrial  form 
and  retains  its  bright  red  external  gills 
throughout  life)  and  depends  on  a 
constant  supply  of  clean,  flowing  water 
from  Barton  Springs.  Adults  attain  an 
average  length  of  6.35  centimeters  (cm) 
(2.5  inches  (in)).  This  species  is  slender, 
with  slighdy  elongate  limbs  and 
reduced  eyes.  Doreal  coloration  varies 
from  pale  purplish-brown  or  gray  to 


yellowish-cream.  Irregular  spacing  of 
dorsal  pigments  and  pigment  gaps 
results  in  a  motUed,  "salt  and  pepper" 
pattern  (Sweet  1978,  Chippindale  et  al. 
1993a). 

The  Barton  Springs  sedamander  was 
first  collected  from  Barton  Springs  Pool 
in  1946  by  Bryce  Browm  and  Alvin 
Flury  (Chippindale  et  al.  1993a.b). 
Although  he  did  not  publish  a  formal 
description,  Dr.  Samuel  Sweet 
(University  of  California  at  Santa 
Barbara)  was  the  first  to  recognize  the 
Barton  Springs  salamander  as  distinct 
from  other  central  Texas  Eurycea 
salamanders  based  on  its  restricted 
distribution  and  unique  morphological 
and  skeletal  characteristics  (such  as  its 
reduced  eyes,  elongate  limbs,  dorsal 
coloration,  and  redtieed  number  of 
presacral  vertebrae)  (Sweet  1978, 1984). 
Based  on  Sweet's  work  and  genetic 
studies  conducted  by  Chippindale  et  aL 
(1990, 1992, 1993b),  the  Barton  Springs 
salamander  was  formally  described  in 
June  1993  (Chippindale  et  al.  1993a). 
An  adult  male  (based  on  external 
examination  only)  collected  from  Barton 
Springs  Pool  in  November  1992  was 
selected  to  be  the  holotype  (Chippindale 
et  al.  1993a). 

The  water  that  discharges  at  Barton 
Springs  originates  from  the  Barton 
Springs  segment  of  the  Edwards  aquifer 
(hereafter  referred  to  as  the  "Barton 
Springs  segment").  Barton  Springs  is  the 
fourth  largest  spring  in  Texas,  exceeded 
only  by  Comal,  San  Marcos,  and  San 
Felipe  springs  (Bnine  1981).  The  Barton 
Springs  salamander  is  found  near  three 
of  four  hydrologically  connected  spring 
ouUets  that  collectively  make  up  Barton 
Springs.  These  three  spring  ouUets  are 
known  as  Parthenid  (=Main),  Eliza 
(=Concession,  =Elk's),  and  Sunken 
Garden  (=01d  Mill,  =Walsh)  springs, 
and  they  occtir  in  Zilker  Park,  which  is 
owned  and  operated  by  the  City  of 
Austin.  No  salamanders  have  bisen 
found  at  the  fourth  spring  outlet,  which 
is  in  Barton  Creek  immediately  above 
Barton  Springs  Pool  (Chippindale  et  al. 
1993a,b;  Sweet,  pers.  comm.,  1993; 
Robert  Hansen,  City  of  Austin,  in  Utt., 
1995a;  William  Russell,  Texas 
Speleological  Survey,  in  Utt.  1995).  The 
area  around  the  main  spring  oudet 
(Parthenia  Springs)  was  impounded  in 
the  late  1920's  to  create  Barton  Springs 
Pool.  Flows  from  Eliza  and  Sunken 
Garden  springs  are  also  retained  by 
concrete  structures,  forming  small  pools 
located  on  either  side  of  Barton  Springs 
Pool.  The  salamander  has  been  observed 
at  depths  of  about  0.1  to  5  meters  (m) 
(0.3  to  16  fset  (ft))  of  water  under  gravel 
and  small  rocks,  submerged  leaves,  and 
algae;  among  aquatic  vegetation;  and 
buried  in  organic  debris.  It  is  generally 


not  found  on  exposed  limestone 
surfaces  or  in  silted  areas  (Sweet  1978; 
Dr.  Charles  Sexton,  Qty  of  Austin,  in 
Utt..  1992;  Chippindale  et  al.  1993a,b; 
Jim  Collett,  Robert  Hansen,  and  Mateo 
Scoggins,  City  of  Austin,  pers.  comms., 
1994-1995;  Lisa  O'Donnell,  U.S.  Fish 
and  Wildlife  Service  (USFWS),  pers. 
obs.,  1996). 

"Dozens  or  himdreds"  of  individuals 
were  estimated  to  occur  among  sunken 
leaves  in  Eliza  Pool  during  the  1970's 
(Chippindale  et  al.  1993a,b),  while 
fewer  than  15,  and  occasionally  no 
individuals,  were  observed  during 
surveys  conducted  in  Eliza  Pool 
between  1987  and  1992  (Chippindale  et 
al.  1993a,b).  No  salamanders  were 
observed  at  this  location  between 
December  1993  and  May  1995  (Paul 
Chippindale,  University  of  Texas  at 
Arlington,  Collett,  Hansen,  and 
Scoggins;  pers.  comms.,  1994-1995; 
Htmsen  in  Utt.  1995b).  Numbers  ranged 
bom  0  to  28  between  June  1995  and  July 
1996,  and  dead  salamanders  have  been 
found  (O'Donnell,  unpubl.  data,  1995- 
1996). 

The  Barton  Springs  salamander  was 
reportedly  abimdant  among  the  aquatic 
vegetation  in  the  deep  end  of  Barton 
Springs  Pool  when  it  was  collected  in 
1946  (Hillis  and  Chippindale  1992; 
Chippindale  et  al.  1993a,b).  Between 
1989  and  1991,  Sexton  (in  Utt..  1992) 
reported  finding  salamanders  under 
rock  rubble  immediately  adjacent  to  the 
main  spring  outflows  on  "about  one  out 
of  four  [snorkelingl  dives."  On  July  28, 
1992,  at  least  50  salamanders  (David 
Hillis,  University  of  Texas  at  Austin, 
pers.  comm.,  1993)  were  found  over  an 
area  of  roughly  400  square  (sq)  m  (4,300 
sq  ft)  near  the  spring  outflows  in  Barton 
Springs  Pool,  about  3  to  5  m  (10  to  15 
ft)  below  the  water  (Chippindale  et  al. 
1993a,b).  FoUowring  reports  of  a  fish  kill 
on  September  28, 1992,  attributed  to  the 
improper  application  of  chlorine  to 
clean  Barton  Springs  Pool,  only  10  to  11 
salamanders  were  observed  and  could 
only  be  foimd  in  an  area  of  about  5  sq 
m  (54  sq  ft)  in  the  immediate  vicinity  of 
the  Parthenia  Spring  outflows 
(Chippindale  et  al.  1993a,b).  At  least  80 
individuals  were  observed  during  the 
first  comprehensive  survey  effort 
conductewl  in  Barton  Springs  Pool  on 
November  16, 1992,  and  alx>ut  150 
individuals  were  seen  on  November  24, 
1992  (Chippindale  et  al.  1993a,b).  A 
comprehensive  survey  conducted 
immediately  following  an  October  1994 
flood  event  reported  a  total  of  16 
salamanders,  and  a  total  of  10 
salamanders  was  counted  in  March 
1995  (Hansen,  in  Utt  1995c). 

The  City  of  Austin  initiated  monthly 
transect  surveys  in  Jime  1993  to  provide 
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more  consistent  data  concerning  the 
range  and  size  of  the  Barton  Springs 
salainander  population  in  Barton 
Springs  Pool.  Survey  counts  ranged 
&tun  1  to  27  individuals  (mean  =  13) 
between  July  1993  and  March  1995.  The 
highest  survey  counts  (27  individuals) 
were  reported  in  November  1993  and 
May  1994.  The  lowest  counts  (ranging 
from  1  to  6  individuals)  occiirred  during 
a  five-month  period  following  the 
October  1994  flood  event  (Hansen,  in 
Utt.  1995c).  Survey  counts  between 
April  1995  and  April  1996  ranged  from 
3  to  45  salamanders  (City  of  Austin, 
unpubl.  data). 

The  .salamander  was  first  observed  at 
Sunken  Garden  Springs  on  January  12, 
1993  (Chippindale  et  al.  1993b).  Less 
than  20  individuals  have  been  re[>oited 
on  any  givoi  visit  to  that  outlet 
(Chippindale  1993b:  Hansen,  pers. 
comm.,  1995).  Because  it  is  part  of  the 
Barton  Springs  complex  and  is 
hydrologically  connected  to  Parthenia 
Springs,  biologists  had  speculated  that 
the  salamander  occwred  at  Sunken 
Garden  Springs.  However,  no 
salamanders  were  observed  during 
previous  surveys  conducted  at  this 
locatico  between  1987  and  1992.  Low 
water  levels  and  the  presence  of  large 
rocks  and  sediment  make  searching  for 
salamanders  difficult  at  Sunken  Guden 
Springs  (Chippindale  et  al.  1993b; 
ODonnell,  pers.  ob«.,  1995). 

No  evidence  exists  that  the  species' 
range  extends  beyond  the  immediate 
vicinity  of  Barton  Springs.  Despite 
survey  efforts  and  searches  at  other 
sprii^  oudets,  caves,  and  imcased  wells 
in  the  Barton  Springs  segment,  no  other 
locations  of  the  Barton  Springs 
salamander  have  been  found 
(Chippindale  et  al.  1993a,b;  Russell,  in 
Utt  1995:  Russell  1996:  Hillis:  Andy 
Price,  Texas  Parks  and  Wildlife 
Department:  Sweet:  pers.  comms.,  1993: 
Hansen,  in  Utt  1995a).  No  other  species 
of  Eurycea  is  known  to  occur  in  this 
portion  of  the  aquifer.  Although  the 
extent  to  which  the  Barton  Springs 
salamander  occurs  in  the  aquifer  is 
unknown,  it  is  likely  concentrated  near 
the  spring  openings  where  food  supplies 
are  abundant,  water  chemistry  and 
temperatures  are  relatively  constant, 
and  where  the  salamander  has 
immediate  access  to  both  surface  and 
subsurface  habitats.  Barton  Springs  is 
also  the  main  discharge  point  for  the 
entire  Barton  Springs  segment,  and  is 
one  of  the  few  perennial  springs  in  the 
area. 

The  Barton  Springs  salamander's  diet 
is  believed  to  consist  almost  entirely  of 
amphipods  (HyaUela  azteca)  and  other 
small  invertebrates  (James  Reddell. 
Texas  Memorial  Museum,  University  of 


Texas  at  Austin,  pers.  comm.,  1993: 
Hilhs  and  Chippindale  1992: 
Chippindale  et  al.  1993a,b).  Primary 
predators  of  the  Barton  Springs 
salamander  are  believed  to  be  fish  and 
crayfish  (Chippindale  et  al.  1993a,b: 
CoUett,  Hansen,  and  Scoggins,  {}ers. 
comms.,  1995).  Observations  of  larvae 
and  females  with  eggs  indicate  breeding 
occurs  year-round  (Chippindale,  pers. 
comm.,  1993:  Collett,  Hansen,  and 
Scoggins,  pers.  comms..  1994-1995). 
The  Barton  Springs  salamander's  eggs 
are  white  (Lynn  Abies  and  Streett  Coale, 
Dallas  Aquarium:  Jim  Dwyer,  Midwest 
Science  Center,  pers.  comms.,  1996)  and 
have  never  been  observed  in  the  wild 
(Chippindale,  Hillis,  and  Price,  pers. 
comms.  1993;  CoUett,  Hansen,  and 
Scoggins,  pers.  comihs.,  1994-1995: 
O'Donnell,  pers.  obs.,  1995-1996). 

The  Barton  Springs  segment  covers 
roughly  400  sq  kilometers  (km)  (155  sq 
miles  (mi))  from  southern  Travis  County 
to  northern  Hays  County,  Texas,  and  has 
a  storage  capacity  of  over  37,000 
hectare-meters  (300.000  acre-feet)  (Slade 
et  al.  1985.  1986).  The  watersheds  of  the 
six  creeks  upstream  (west)  of  the 
recharge  zone  span  about  684  sq  km 
(264  sq  mi).  This  area  is  referred  to  as 
the  contributing  zone  and  includes 
portions  of  Travis,  Hays,  and  Blanco 
Counties.  The  recharge  and  contributing 
zones  (hereafter  referred  to  collectively 
as  the  "Barton  Springs  watershed") 
make  up  the  totid  area  that  provides 
water  to  the  aquifer,  which  equals  about 
917  sq  km  (354  sq  mi).  A  detailed 
description  of  the  Barton  Springs 
segment  of  the  Edwards  aquifer  can  be 
found  in  the  Service's  February  17, 
1994.  proposed  rule  (59  FR  7968). 
Porous  limestone,  karst  aquifers,  such  as 
the  Barton  springs  segment  may 
transport  pollutants  rapidly  once  such 
materials  enter  the  creeks  or  other 
recharge  features  (EPA  1990.  TWC  1989. 
Slade  et  a/.  1986,  Ford  and  Williams 
1994,  Notenboom  et  al.  1994) 

Because  of  the  characteristics  of  karst 
aquifers.  Barton  Springs  is  believed  to 
be  heavily  influenced  by  the  quality  and 
quantity  of  runoff,  particularly  in  the 
recharge  zone  (Qty  of  Austin  1991: 
Slade  et  al.  1986).  Thus,  increasing 
urban  development  over  the  area 
supplying  recharge  waters  to  the  Barton 
Springs  segment  can  threaten  water 
quality  within  the  aquifer.  The  Texas 
Water  Conunission  (now  known  as  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC))  identified  the 
Edwards  aquifer  as  being  one  of  the 
most  sensitive  aquifers  in  Texas  to 
groundwater  pollution  (TWC  1989:  Hart, 
in  Utt..  1991;  TNRCC  1994). 


Previous  Federal  Action 

The  Barton  Springs  salamander  was  a 
Category  2  candidate  species  on  the 
Service's  candidate  notices  of  review 
from  December  30, 1982  (47  FR  58454; 
September  18, 1985:  50  FR  37958; 
January  6, 1989:  54  FR  554;  and 
November  21,  1991:  56  FR  58804)  until 
publication  of  the  proposed  rule  to  list 
the  species  as  endangered  (59  FR  7968; 
February  17. 1994).  Dr.  Mark 
Kiikpatrick  and  Ms.  Barbara  Mahler 
petitioned  the  Service  to  list  the  Barton 
Springs  salamander  on  January  22, 
1992.  and  on  December  11, 1992  (57  FR 
58779),  the  Service  published  a  notice 
in  the  Federal  Register  that  the  petition 
presented  substantial  information  that 
the  requested  action  may  be  warranted. 
A  proposed  rule  to  list  the  Barton 
Springs  salamander  was  published  in 
the  Federal  Register  on  February  17, 
1994  (59  FR  7968).  The  Service  held  a 
public  hearing  on  Jime  16, 1994,  in 
Austin,  Texas  (59  FR  27257).  On  March 
10, 1995,  the  Service  published  a  notice 
extending  the  1-year  deadline  for  final 
action  on  the  proposed  rule  imtil 
August  17, 1995,  and  reopened  the 
public  comment  period  (60  FR  13105). 

On  April  10, 1995,  Congress  enacted 
a  moratorium  prohibiting  work  on 
listing  actions  (Public  Law  104-6)  and 
eliminated  funding  for  the  Service  to 
conduct  final  listing  actions.  On 
November  27, 1995,  in  response  to  a 
lawsuit  from  the  Save  Our  Springs  Legal 
Defense  Fund  (Save  Our  Springs  Legal 
Defense  Fund,  Inc.,  et  al.  v.  Bruce 
Babbitt),  a  U.S.  District  Court 
invalidated  the  Service's  March  10. 

1995.  notice  of  extension  and  ruled  that 
the  Service  had  to  make  a  final 
determination  on  whether  or  not  to  list 
the  Barton  Springs  salamander  within 
14  days  of  the  court  order.  The  court 
granted  a  stay  pending  the  Service's 
appeal  of  the  order,  on  the  grounds  that 
the  moratorium  and  lack  of  funding 
prohibited  the  Service  from  making  a 
final  listing  determination.  The 
moratorium  was  lifted  on  April  26. 

1996,  by  means  of  a  Presidential  waiver, 
at  which  time  limited  funding  for  listing 
actions  was  made  available  through  the 
Onmibus  Appropriations  Act  (Pub.  L. 
No.  104-134. 100  Stat.  1321. 1996).  The 
Service  published  guidance  for 
restarting  the  listing  period  on  May  16, 
1996  (61  FR  24722).  Due  to  the  potential 
for  new  information  during  the  lapse 
between  the  reinstatement  of  the  listing 
program  and  the  close  of  the  last  45-day 
comment  period  (May  17, 1995).  the 
Service  reopened  the  public  comment 
period  on  Jime  24. 1996.  for  30  days. 
That  comment  period  closed  July  10, 
1996,  by  U.S.  District  Court  order. 
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On  September  4. 1996  (61  FR  46608), 
the  Service  vtrithdrew  the  proposed  rule 
to  list  the  Barton  Springs  salamander  as 
endangered  based  on  a  conservation 
agreement  signed  by  the  Service  and  the 
TNRCC,  Texas  Parks  and  Wildlife 
Department  (TPWD).  and  Texas 
Department  of  Transportation  (TxDOT) 
on  August  13, 1996.  The  goal  of  the 
Barton  Springs  Salamander 
Conservation  Agreement  and  Strategy 
(Agreement)  is  to  continue  existing  and 
initiate  new  management  actions  to 
protect  the  Barton  Springs  ecosystem 
and  its  watershed.  The  Agreement  is 
administered  by  the  Barton  Springs 
Salamander  Conservation  Team 
(BSSCT),  which  includes 
representatives  from  each  of  the  four 
signatory  agencies.  In  deciding  to 
withdraw  the  proposed  listing  rule,  the 
Service  found  that  the  Agreement,  by 
protecting  water  quality  at  Barton 
Springs  and  in  the  Barton  Springs 
segment  of  the  Edwards  aquifer  and  by 
conserving  water  quantity,  reduces  the 
threats  to  the  species  to  the  point  where 
listing  is  no  longer  warranted. 

On  March  25, 1997,  the  U.S.  District 
Court  for  the  Western  District  of  Texas 
found  the  Service's  withdrawal  invalid 
and  ordered  the  Service  to  make  a 
listing  determination  within  30  days. 
The  court  ordered  the  Service  to  ignore 
the  Agreement  in  making  the  new 
decision.  On  April  8.  1997,  the  Service 
requested  the  court  to  delay  the  due 
date  for  the  new  listing  decision  until 
July  23, 1997,  so  that  the  Service  could 
reopen  the  comment  period  and 
consider  information  developed  since 
July  10, 1996,  when  the  conunent  period 
on  the  proposed  listing  closed.  The 
court  denied  this  request  on  April  15, 
1997.  The  Service  is  therefore  not  able 
to  consider  the  following  information  in 
making  a  final  listing  determination:  (1) 
The  Agreement  and  the  BSSCT's  efforts 
to  implement  it,  including  public  and 
technical  input  given  as  part  of  the 
BSSCT's  March  1, 1997  public 
workshop;  (2)  updated  salamander 
survey  results;  (3)  the  City  of  Austin's 
revised  pool  maintenance  procedures 
designed  to  reduce  salamander 
mortality:  (4)  the  discovery  of  a  new 
salamander  location  upstream  from  the 
Barton  Springs  Pool;  (5)  two  additional 
ovipositioning  events  at  the  Dallas 
Aquarium;  (6)  reinstatement  of  the  Save 
Our  Springs  (SOS)  ordinance;  (7)  the 
Barton  Creek  Watershed  Protection 
Initiative  with  private  landowners  and 
the  Natiue  Conservancy  of  Texas;  and 
(8)  and  adoption  of  TNRCC's  chapters 
313  and  216  of  the  Texas  Administrative 
Code  (see  discussion  under  Factor  D 
below). 


Summary  of  Comments  and 
Recommendations 

In  the  February  17, 1994,  proposed 
rule  (59  FR  7968)  and  associated 
Federal  Register  notices,  including 
notification  of  a  public  hearing  (59  FR 
27257;  May  26, 1994)  and  each  of  the 
five  comment  periods  (February  17  to 
April  18. 1994  (59  FR  7968);  May  26  to 
July  1. 1994  (59  FR  27257;  May  26, 
1994);  July  8  to  July  29. 1994  (59  FR 
35089;  July  8, 1994);  March  10  to  May 
17, 1995  (60  FR  13105;  Mardi  10, 1995); 
and  June  24  to  July  10. 1996  (61  FR 
32413;  Jime  24, 1996)),  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  to  be  considered 
in  making  a  final  listing  determination. 
Appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  asked  to 
comment.  Legal  notices  of  the  public 
hearing,  which  invited  general  public 
comment  were  published  in  the 
Dripping  Springs  Century  News  and 
Austin-American  Statesman  on  June  8, 
1994,  in  the  Drippings  Springs  Dispatch 
on  June  9. 1994.  and  in  the  Austin 
Chronicle  on  June  10. 1994.  The  Service 
received  657  written  and  oral 
comments.  8  videotapes,  5  petitions, 
and  2  resolutions  from  individuals  and 
agencies.  Of  the  657  comments,  524 
supported  the  proposed  action,  123 
opposed  it,  and  10  stated  neither 
support  nor  opposition.  Four  petitions 
totaling  over  1,800  signatures  and  one 
resolution  from  the  City  of  Austin 
supported  listing,  and  one  petition 
containing  29  signatures  and  one 
resolution  from  the  City  of  Dripping 
Springs  opposed  the  listing. 

A  public  hearing  was  held  in  two 
sessions  on  Jime  16. 1994,  at  the  Lyndon 
Baines  Johnson  Auditorium  at  the 
University  of  Texas  at  Austin.  Over  160 
people  attended  the  public  hearing,  and 
74  provided  oral  testimony. 

'The  Service  solicited  formal  scientific 
peer  review  of  the  proposal  bom  six 
individuals  during  the  March  10  to  May 
17, 1995,  comment  period  and  received 
comments  frt>m  three  reviewers.  The 
major  comments  from  these  peer 
reviewers  are:  the  Barton  Springs 
salamander  is  a  distinct  species 
restricted  to  Barton  Springs;  the 
salamander  appears  to  be  primarily  a 
siuface-dwelling  species  that  retreats 
imderground  diuing  unfavorable 
conditions  (such  as  drought)  and  to  lay 
eggs;  the  salamander  is  vulnerable  to 
declining  water  quality  and  quantity 
and  other  forms  of  habitat  modification: 
regulations  are  inadequate  to  protect  the 
Barton  Springs  salamander;  the  Service 
should  present  more  data  that  show 


increasing  levels  of  pollutants  in  the 
groundwater;  the  Service  should 
provide  further  explanation  as  to  why 
the  Barton  Springs  salamander  is 
restricted  to  Barton  Springs;  and 
increased  nutrient  levels  should  not 
affect  dissolved  oxygen  concentrations 
in  the  aquifer.  The  peer  reviewers' 
comments  are  reflected  in  this  final  nde. 

Written  and  oral  comments  are 
incorporated  into  this  final  rule  where 
appropriate.  Comments  not 
incorporated  are  addressed  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  and 
siunmarized.  Where  differing 
viewpoints  on  an  issue  were  expressed, 
the  Service  briefly  siunmarizes  the 
general  issue. 

1.  Conunent  Several  commenters 
questioned  whether  information 
regarding  threats  to  the  Barton  Springs 
salamander  is  adequate  to  support  a 
listing  decision.  Some  commenters 
stated  that  threats  to  the  salamander  are 
greater  now  than  ever  before. 

Service  Response:  Section  4(a)(1)  of 
the  Act  states  that  species  shall  be  listed 
as  threatened  or  endangered  provided 
that  the  continued  existence  of  the 
species  is  threatened  by  one  or  more  of 
the  five  factors  discussed  below  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  nde.  Under 
section  4(b)(1),  the  Service  must  make 
its  listing  decisions  based  on  the  best 
scientific  and  commercial  data 
available.  The  Service  has  met  these 
requirements  in  this  listing  decision. 

Over  50  percent  of  the  water  used  by  • 
Texans  comes  from  groundwater.  The 
Barton  Springs  watershed  provides  the 
sole  soiuce  of  drinking  water  for  more 
than  35,000  people  living  over  the 
aquifer  and  contributes  a  significant 
supply  of  water  to  the  Colorado  River, 
which  is  the  primary  source  of  drinking 
water  for  the  City  of  Austin.  In  addition 
to  providing  a  reliable  supply  of  safe 
drinking  water  that  requires  little  or  no 
treatment,  many  people  depend  on  the 
Barton  Springs  watershed  for  other 
needs,  including  agriculture  and 
recreational  activities. 

Amphibians  are  known  to  be  very 
sensitive  to  environmental 
contaminants  (see  Factor  E  below). 
Because  the  Barton  Springs  salamander 
lives  at  the  main  discharge  point  for  the 
aquifer  and  is  continuously  exposed  to 
the  waters  emanating  from  it,  it  is  a 
primary  indicator  of  the  health  of  this 
natiu^I  resource.  As  an  important 
indicator  sp>ecies,  the  Barton  Springs 
salamander  serves  as  an  early  warning 
sign  of  deteriorating  water  quality  and 
quantity  in  the  Barton  Springs 
watershed,  which  affiects  the  health  and 
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well-being  of  the  human  population  that 
depends  on  this  resource. 

2.  Continent  The  Service  received 
comments  questioning  the  sensitivity  of 
the  Barton  Springs  salamander  to 
changes  in  water  quality  and  quantity, 
and  asserting  that  since  the  salamander 
has  svuvived  past  impacts,  it  appears  to 
be  hardy  and  resilient  and  able  to 
withstand  future  impacts. 

Service  Response:  Although  the 
Barton  Springs  salamander  has  siuvived 
past  impacts,  only  4  to  6  percent  of  the 
Barton  Springs  watershed  is  currently 
developed,  and  development  is 
expected  to  continue.  Furthermore, 
although  the  species  as  a  whole  has 
persisted  to  date,  survey  information 
indicates  that  individual  salamanders 
have  not  siuvived  certain  impacts,  and 
the  species  and  its  prey  base  are 
vuhierable  to  changes  in  water  quahty 
and  quantity  (see  Factors  A  and  E 
below).  As  discussed  in  Factor  E,  the 
difficulty  in  maintaining  and 
propagating  the  Barton  Springs 
salunander  in  captivity  provides  fiuther 
evidence  that  this  species  is  sensitive  to 
environmental  change.  Toxicity  data  for 
the  salamander's  primary  food  source, 
Hyallela  azteca,  demonstrate  the 
sensitivity  of  that  amphipod  to 
contaminants. 

3.  Comment.  Several  people 
commented  on  the  adequacy  of  the 
existing  rules  and  regulations  in 
protecting  water  quality  and  quantity  in 
the  Barton  Springs  watershed.  One 
commenter  specifically  mentioned  that, 
because  only  two  oil  pipeline  spills 
have  been  recorded  (see  Factor  A), 
regulations  are  apparently  adequate  to 
protect  water  quality. 

Servjce  Response:  The  Act  states  that 
species  shall  be  Usted  based  on  one  or 
more  of  the  five  factors  discussed  in  this 
final  rule.  The  Service's  analysis  of  the 
inadequacy  of  existing  regulatory 
mechanisms  (Factor  D)  demonstrates 
that  additional  measiues  are  needed  to 
protect  the  Barton  Springs  salamander 
from  extinction.  Although  certain  rules 
and  regulations  provide  some  water 
quality  and  quantity  benefits,  they  do 
not  alleviate  all  of  the  identified  threats 
to  the  Barton  Springs  salamander. 

4.  Comment:  Several  inquiries  were 
made  regarding  possible  effects  of 
Usting  the  Barton  Springs  salamander 
on  land  use  in  the  Barton  Springs 
watershed  and  whether  Usting  would 
infringe  on  private  property  rights. 
Other  comments  discussed  possible 
economic  impacts  and  benefits  frt)m 
listing. 

Service  Response:  While  economic 
effects,  private  property  rights,  and 
related  concerns,  cannot  be  considered 
in  listing  decisions,  such  factors  are 


considered  in  recovering  Usted  species. 
By  Fefleral  Register  notice  on  July  1 , 
1994  (59  FR  34272).  the  Secretaries  of 
Interior  and  Commerce  set  forth  an 
interagency  poUcy  to  minimize  social 
-and  economic  impacts  consistent  with 
timely  recovery  of  listed  species.  Thus, 
it  is  the  Service's  desire  tnat  any 
recovery  actions  associated  with  the 
Barton  Springs  salamander  minimize 
adverse  social  and  economic  impacts  to 
the  extent  practicable. 

5.  Comment:  The  Service  received 
several  comments  on  the  status  of  the 
Barton  Springs  salamander's  population 
size,  stating  that  this  information  should 
be  considered  in  making  a  Usting 
determination. 

Service  Response:  Data  from  monthly 
surveys  of  the  Beirton  Springs 
salamander  are  presented  in  the 
Background  section  and  Factor  A  of  this 
final  rule.  These  survey  data  further 
support  the  need  for  Usting.  Although  it 
may  be  an  important  listing 
consideration,  the  absolute  population 
size  does  not  need  to  be  declining  to 
warrant  Usting  under  the  Act. 

6.  Comment:  The  Service  received 
several  conunents  regarding  whether  the 
Barton  Springs  salamander  is  restricted 
to  Barton  Springs. 

Service  Response:  Survey  information 
of  other  springs,  caves,  and  wells  in  the 
Barton  Springs  segment  provided  since 
publication  of  the  proposed  rule  further 
substantiate  that  the  Barton  Springs 
salamander's  range  is  limited  to  the 
immediate  vicinity  of  Barton  Springs 
(see  Backgroimd).  Because  Sunken 
Garden  Springs  is  ptut  of  the  Barton 
Springs  complex  and  scientists  assiuned 
that  the  Barton  Springs  salamander 
occiured  there,  the  presence  of 
salamanders  at  this  spring  outlet  does 
not  indicate  that  the  salamander's  range 
has  expanded,  as  some  commenters 
asserted. 

7.  Comment:  Many  people  questioned 
whether  recreational  use  of  Barton 
Springs  Fool  is  likely  to  impact  the 
Barton  Springs  salamander. 

Service  Response:  The  Service 
recognizes  that  swimming  is  a 
compatible  activity  with  conservation  of 
the  salamander.  The  Service  has 
provided  additional  discussion  on 
recreation  related  issues  in  Factor  E 
("Other  natural  or  manmade  factors 
affecting  its  continued  existence")  of 
this  final  rule.  The  Service 
acknowledges  in  both  the  proposed  and 
final  rules  that  certain  pool  maintenance 
practices  may  impact  the  Barton  Springs 
salamander,  and  that  the  City  of  Austin 
is  continuing  to  seek  solutions  that 
benefit  both  the  recreational  aspect  of 
Barton  Springs  Fool  and  the  Barton 
Springs  salamander  (see  Factor  A). 


8.  Comment:  The  Service  received 
several  comments  regarding  whether 
critical  habitat  should  be  designated  for 
the  Barton  Springs  salamander. 

Service  Response:  Critical  habitat  has 
not  been  proposed  for  the  Barton 
Springs  salamander  (see  Critical  Habitat 
section  below).  The  Act  requires  that 
critical  habitat  be  designated  for  a 
species  at  the  time  it  is  Usted  unless 
designation  is  not  prudent  or  not 
determinable.  Listing  regulations  at  50 
CFR  424.12(a)(1)  provide  that  critical 
habitat  is  not  prudent  if  no  benefit  to  the 
species  is  derived  from  its  designation. 
Designation  of  critical  habitat  benefits  a 
Usted  species  only  when  adverse 
modification  or  destruction  of  critical 
habitat  could  occur  without  the  survival 
and  recovery  of  the  species  also  being 
jeopardized.  Because  the  Barton  Springs 
salamander  is  restricted  to  one  area  that 
discharges  water  from  the  entire  Barton 
Springs  watershed,  any  action  that 
would  result  in  adverse  modification  or 
destruction  of  the  salamander's  critical 
habitat  would  also  jeopardize  its 
continued  survival  and  recovery. 
Designating  critical  habitat  would 
therefore  not  provide  a  benefit  to  the 
species  beyond  the  benefits  already 
provided  by  Usting  and  subsequent 
evaluation  of  activities  under  the 
jeopardy  standard  of  section  7  of  the 
Act.  Because  jeopardy  to  the  species  and 
adverse  modification  of  its  critical 
habitat  are  indistinguishable,  the 
Service  has  determined  that  designation 
of  critical  habitat  for  the  Barton  Springs 
salamander  is  not  prudent. 

9.  Comment:  A  few  commenters 
questioned  whether  the  Barton  Springs 
salamander  represents  a  distinct 
species. 

Service  Response:  The  Barton  Springs 
salamander  was  first  recognized  as  a 
distinct  species  in  the  1970's  (see 
Background).  A  formal  description  of 
the  salamander  was  peer-reviewed  and 
published  in  Jime  1993  (Chippindale  et 
al.  1993a).  Although  the  Barton  Springs 
salamander  may  bear  some 
morphological  resemblance  to  other 
Eurycea  salamander  species,  differences 
in  its  morphology,  its  isolation  from 
other  Eurycea  populations,  and  genetic 
research  provide  sufficient  evidence  to 
support  its  designation  as  a  distinct 
species. 

10.  Comment:  The  Service  received 
comments  questioning  whether  a 
relationship  exists  between  increasing 
urbanization  and  declining  water 
quality  and  quantity. 

Service  Response:  A  discussion  of  the 
relationship  between  increasing 
lurbanization  and  declining  water 
quaUty  and  quantity  is  presented  in 
Factor  A  of  this  final  rule. 
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11.  Comment:  Some  commenters 
questioned  whether  reduced  aquifer 
levels  and  encroachment  of  the  bad 
water  line  constitute  threats  to  the 
Barton  Springs  salamander. 

Service  Response:  A  discussion  of  this 
issue  is  presented  in  Factor  A.  Under 
the  1996  piunping  and  drought  regime, 
springflows  at  Barton  Springs  reached 
historically  low  levels,  and  both  EUza 
Fool  and  Sunken  Garden  Springs 
drained  completely  dry  during 
drawdown  of  Barton  Springs  Pool. 
Barton  Springs  is  located  near  the  bad 
water  Une,  and  encroachment  of  bad 
water  to  the  springs  has  occurred 
historically  under  low  flow  conditions. 
During  periods  of  low  flows,  Stmken 
Garden  Springs  measures  high  levels  of 
total  dissolved  solids,  indicatii^  bad 
water  encroachment. 

Factor  A  also  presents  information  on 
the  increasing  number  of  new  permitted 
wells  in  the  Barton  Springs  segment  and 
a  discussion  of  groundwater  pumpage. 
A  substantial  increase  in  groundwater 
withdrawals  (compounded  by  drought) 
will  increase  the  frequency,  severity, 
and/or  duration  of  low  aquifer  levels 
and  springflows  and  the  potential  for 
movement  of  the  bad  water  line  toward 
Barton  Springs.  Increased  piunpage  may 
also  increase  leakage  from  the  lower 
Trinity  aquifer,  which  contains  higher 
levels  of  total  dissolved  soUds  and 
fluoride  than  water  in  the  Barton 
Springs  segment,  thus  further  lowering 
water  quaUty. 

12.  Comment:  The  Fish  and  WildUfe 
Service  needs  to  implement  its  new 
directives  bom.  the  Department  of 
Interior  and  Conunerce,  including 
scientific  peer  review,  minimization  of 
social  and  economic  impacts,  greater 
predictabiUty,  the  ecosystem  approach, 
and  State  agency  involvement. 

Service  Response:  The  Service  has 
foUowed  its  poUcy  directives  in 
preparing  this  final  rule.  During  the 
reopening  of  the  pubUc  comment  period 
foUowing  the  notice  to  extend  the  final 
Usting  decision  (60  FR  13105;  March  10, 
1995),  the  Service  formally  soUdted 
peer  review  irom  six  independent 
specialists  to  evaluate  the  information 
presented  in  the  proposed  rule.  The 
beginning  of  this  section  ("Siunmary  of 
Comments  and  Recommendations") 
siunmarizes  the  opinions  of  the  three 
individuals  who  provided  peer  review. 
Informal  peer  review  was  also  soUcited 
during  the  pubUc  hearing  and  each 
pubUc  comment  period,  during  which 
the  Service  received  over  650  letters  of 
comment.  The  Service  soUcited 
information  and  expertise  frt>m  Federal, 
State,  and  local  agencies,  including  the 
U.S.  Geological  Survey,  Texas  Parks  and 
WildUfe  Department,  Texas  Natiual 


Resource  Conservation  Commission. 
Barton  Springs/Edwards  Aquifer 
Conservation  District,  and  the  Qty  of 
Austin  in  preparing  the  proposed  and 
final  rules,  and  provided  written 
notifications  to  these  agencies  of  the  90- 
day  finding  and  proposed  rule. 

'The  Available  Conservation  Measures 
section  of  this  final  rule  identifies 
specific  activities  that  wiU  not  be 
affected  by  section  9  of  the  Act 
regarding  "take"  of  the  Barton  Springs 
salamander,  and  provides  guidance  and 
recommendations  for  avoiding  impacts 
to  the  salamander.  The  recovery  plan 
will  be  drafted  to  minimize  social  and 
economic  impacts  while  ensuring  the 
long-term  survival  and  recovery  of  the 
Barton  Springs  salamander.  Protecting 
the  ecosystem  upon  which  the 
salamander  and  people  depend  will  be 
an  important  component  in  recovery 
planning. 

13.  Comment:  The  Service  refuses  to 
acknowledge  the  benefits  of  existing 
regtdations.  The  Service's  unwillingness 
to  enforce  its  own  limited  and 
inadequate  requirements  further 
contributes  to  the  endangered  status  of 
the  Barton  Springs  salamander. 

Service  Response:  As  stated  in  the 
proposed  rule,  the  Service 
acknowledges  that  the  existing  rules  and 
regulations  provide  some  benefits  to 
water  quaUty  and  quantity.  However, 
the  purpose  of  Factor  D  is  to  evaluate  ' 
the  inadequacies  of  existing  regulatory 
mechanisms.  The  Service  hopes  that 
this  evaluation  will  assist  in  identifying 
measures  to  strengthen  efforts  to  protect 
water  quaUty  and  quantity  in  the  Barton 
Springs  watershed  and  to  promote  the 
long-term  survival  of  the  Barton  Springs 
sal^ander. 

14.  Comment:  The  Service  must 
consider  spill  response  programs 
designed  to  remediate  the 
contamination  of  groundwater  resources 
by  hazardous  substance  and  hazardous 
waste  releases. 

Service  Response:  The  Service  is 
unaware  of  any  concerted,  organized 
effort  among  the  various  Federal.  State, 
and  local  agencies  to  implement  a 
contingency  plan  for  emeigency  spiUs 
in  the  Barton  Springs  watershed.  Also, 
efforts  to  restore  contaminated 
grotmdwater  to  its  original  piuity  may 
be  technologically  infeasible  and/or 
cost-prohibitive  (see  Factor  A).  SpiU 
remediation  is  especially  problematic 
for  catastrophic  spills  that  occur  in 
proximity  to  Barton  Springs  or  in  areas 
that  are  difficult  to  access.  Because 
remediation  is  not  always  effective  or 
possible,  prevention  is  needed  to  ensure 
the  protection  of  water  resources. 

15.  Covnment:  Many  of  the  references 
dted  in  the  proposed  rule  are  not 


studies  or  reports  specific  to  Barton 
Springs,  Austin,  or  even  the  Edwards 
aquifer,  but  instead  describe  general 
nationwide  or  statewide  environmental 
management  issues.  These  are  general 
poUcy  docujnents,  which  do  not  address 
the  circiunstances  faced  by  the  Barton 
Springs  salamander. 

Service  Response:  Most  of  the  reports 
and  documents  cited  in  this  final  rule 
spedfically  address  the  effects  of 
urbanization  on  surface  and 
groundwater,  karst  aquifers,  the  Barton 
Springs  watershed,  the  Barton  Springs 
salamander,  and/or  the  salamander's 
primary  food  source,  and  thus  are 
pertinent  to  evaluating  threats  to  the 
Barton  Springs  salamander.  The 
information  presented  in  these  reports  is 
highly  consistent  with  respect  to  the 
threat  of  urbanization  on  water 
resources. 

16.  Comment:  The  Service  cites  a 
1986  study  by  Slade  et  al.  that  projected 
a  doubling  of  water  demands  bom  the 
year  1982  to  2000.  Since  we  are  more 
than  halfway  through  the  18-year  time 
period,  are  more  recent  data  available? 

Service  Response:  The  estimated  total 
pimipage  in  1982  was  470  hectare- 
meters  (3,800  acre-feet),  at  which  time 
discharge  from  the  Barton  Springs 
segment  (withdrawal  plus  springflow) 
was  determined  to  be  roughly  equal  to 
recharge.  Slade  et  al.  (1986)  predicted 
that  a  substantial  increase  in 
groundwater  withdrawal  (compounded 
by  drought)  woidd  cause  a  decrease  in 
the  quantity  of  water  in  the  aquifer  and 
discharge  from  Barton  Springs.  The 
Barton  Springs/Edwards  Aquifer 
Conservation  District  estimated  total 
pumpage  for  1994  at  570  hectare-meters 
(4,600  acre-feet).  However,  as  stated  in 
Factor  A,  the  exact  volume  of  water  that 
is  pumped  from  the  aquifer  is  difficiUt 
to  estimate,  since  meter  reports  are  not 
required  for  non-permitted  wells. 
Furthermore,  groundwater  pumpage 
varies  considerably  from  year  to  year, 
influenced  primarily  by  the  amount  of 
rainfeU.  The  volume  of  pumpage 
increases  and  its  effects  on  aquifer 
levels  and  springflows  become  more 
pronounced  during  dry  spells,  whereas 
periods  of  high  rainfaU  can  mask  the 
effects  of  increased  dependence  on 
groundwater  supplies. 

1 7.  Comment:  Then  appears  to  be  no 
direct,  quantifiable  relationship  between 
water  quaUty  in  Barton  Creek  and  water 
quaUty  at  Barton  Springs. 

Service  Response:  The  Background 
section  and  Factor  A  of  this  final  rule 
discuss  the  hydrologic  regime  of  the 
Barton  Springs  watershed.  The  surface 
and  groundwaters  of  the  Barton  Springs 
watershed  are  integrally  related,  and  all 
of  the  six  creeks  that  cross  the  recharge 
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zone  of  the  aquifer  affect  water  quality 
at  Barton  Springs.  Because  of  the  karst 
characteristics  of  the  aquifer  and 
because  Barton  Springs  is  the  main 
discharge  point  for  the  entire  watershed, 
pollutants  entering  the  watershed  from 
any  of  the  recharge  sources  may 
eventually  reach  Barton  Springs.  The 
uses  has  cleady  demonstrated  that 
water  quality  in  Barton  Creek  has  the 
most  immediate  impact  on  water  quality 
at  Barton  Springs  of  any  recharge  source 
in  the  Barton  Springs  watershed  because 
of  its  recharge  contribution  and 
proximity  to  Barton  Springs.  Data  show 
that  contaminants  in  Barton  Creek  can 
enter  the  aquifer  near  Barton  Springs 
and  discharge  from  the  springs  within 
hours  or  days  of  storm  events. 

18.  Comment:  The  waters  bom  the 
outlying  areas  of  the  contributing  zone 
are  not  the  cause  of  ciirrent  degradation 
and  will  never  signi^cantly  contribute 
to  the  degradation  of  the  springs 
compared  to  the  existing  development 
around  Barton  Springs.  Many  existing 
land  uses  were  constructed  and 
operated  under  less  stringent  standards. 
Retrofitting  existing  development  would 
result  in  tu  more  improvement  of  water 
quaUty  than  would  further  restriction  of 
new  development. 

Service  Response:  The  Service 
acknowledges  that  there  is  a 
relationship  between  ciurent  water 
quality  and  quantity  degradation  and 
existing  development  and  considers 
retrofitting  of  these  developments  to  be 
an  important  fector  in  protecting  Barton 
Springs.  However,  water  quality  at 
Barton  Springs  is  also  influenced  by  the 
quality  and  quantity  of  water 
throiighout  the  entire  watershed  (see 
Background  and  Factor  A).  Although 
water  quality  at  Barton  Springs 
responds  most  rapidly  to  changes  in 
water  quality  in  Barton  Creek.  Barton 
Springs  represents  a  mixture  of  all  of  the 
recharge  waters  in  the  Barton  Springs 
waterued.  High-quality  water  in  the 
undeveloped  portions  of  the  Barton 
Springs  watershed  helps  disperse  and 
dilute  pollutants  from  the  uroanized 
areas.  Because  of  the  karst 
characteristics  of  the  aquifer,  pollution 
can  originate  from  anywhere  within  the 
Barton  Springs  watershed,  especially 
pollutants  that  are  relatively  stable  and 
mobile  in  water.  Thus,  as  urbanizatioD 
expands  across  the  watershed,  the 
abihty  of  the  aquifer  to  dilute  and 
disperse  increasing  pollutant  loads  will 
decrease.  While  the  Service  concius  that 
retrofitting  of  existing  development  near 
Barton  Springs  may  be  important  to 
protect  water  quality,  measures  are  also 
needed  to  ensure  continued  protection 
of  water  quality  and  quantity 
throu^out  the  remainder  of  the 


watershed.  A  report  prepared  for  the 
City  of  Austin  (1995)  examines  options 
for  retrofitting  developments  to  improve 
stormwater  quaUty  in  the  Barton 
Springs  watershed. 

19.  Comment:  The  proposed  rule  did 
not  discuss  other  sources  of  water 
contributing  to  flows  frt)m  Barton 
Springs,  including  the  San  Antonio 
segment  of  the  Edwards  aquifer  and  the 
Colorado  River. 

Service  Response:  Independent 
studies  (Slade  et  al.  1985, 1986;  Stein 
1995)  conclude  that  most  of  the  water 
discharging  from  Barton  Springs 
originates  bom  within  the  Barton 
Springs  watershed  (see  Background 
section).  However,  under  low  flow 
conditions,  the  bad  water  zone  of  the 
San  Antonio  segment  appears  to  flow 
northward  toward  Barton  Springs. 
Upward  leakage  frt>m  the  lower  Trinity 
aquifer  may  also  infiltrate  the  Barton 
Springs  segment  during  low  flows. 
Because  these  aquifers  are  high  in  total 
dissolved  solids,  their  contribution 
affects  the  quality  of  water  in  the  Barton 
Springs  watershed  and  at  Barton 
Springs. 

The  Service  is  unaware  of  any  reports 
or  data  indicaOng  that  the  Colorado 
River  contributes  water  to  the  Barton 
Springs  watershed.  However,  Barton 
Springs  does  supply  baseflow  to  the 
Colorado  River,  which  may  be 
substantial  during  dry  periods. 

20.  Comment:  The  Service  must 
comply  with  the  National 
Environmental  Policy  Act  (NEPA)  prior 
to  Usting  the  Barton  Springs  salamander 
as  endangered.  This  would  require  the 
Service  to  study  the  social  and 
environmental  impacts  of  the  proposed 
listing  and  prepare  appropriate 
environmental  dociunentation. 

Service  Response:  The  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  PR  49244). 

21.  Comment:  The  statement  that 
"Loop  360  provides  a  major  route  for 
transportation  of  petroleum  and 
gasoline  products  to  service  statitms  in 
the  Austin  area"  is  unsupported  by  any 
data  or  citation  of  a  study.  What  is  the 
basis  of  this  statement? 

Service  Response:  This  statement  was 
based  on  the  fact  that  no  designated 
hazardous  materials  routes  exist  for  the 
Austin  area,  and  thus  all  major 


roadways  can  be  considered  to  be 
transportation  routes  for  hazardous 
materials.  Because  Loop  360  supports  a 
high  volume  of  traffic,  and  many  service 
stations  exist  in  this  part  of  the  Austin 
area,  it  is  considered  to  be  a  major 
transportation  route.  The  Service's 
statement  is  also  supported  by  the 
Hazardous  Materials  Water 
Contamination  Risk  study  prepared  for 
the  aty  of  Austin  (1994). 

22.  Comment:  Both  Hays  Coimty  and 
Dripping  Springs  experienced  hi^  rates 
of  growth  in  the  1980's,  yet  are  still 
sparsely  populated.  The  Service's 
statement  in  the  proposed  rule  suggests 
these  areas  will  soon  be  overrun  with 
people  at  intensely  urbanized  levels, 
which  is  an  unrealistic  assumption. 

Service  Response:  The  Service  quoted 
a  study  (see  Factor  A)  conducted  by  the 
Capital  Area  Planning  Council. 
Additional  information  on  popidation 
growth  for  the  northern  portion  of  Hays 
County  is  presented  in  this  final  rule. 

23.  Comment:  More  of  the  recharge 
and  contributing  zones  have  been 
developed  than  the  Service  states  in  the 
proposed  rule.  Based  on  an  analysis  of 
historical  trends  in  land  development 
for  the  recharge  zone  of  the  Barton 
Springs  segment,  approximately  1,200 
hectares  (ha)  (3,050  acres  (ac))  in  the 
recharge  zone  had  been  developed  in 
1979.  Approximately  3.000  ha  (7,500  ac) 
had  been  developed  by  1993,  which 
represents  approximately  13  percent  of 
the  entire  recharge  zone  of  the  Barton 
Springs  semient. 

Service  Response:  Factor  A  of  the 
proposed  rule  states  that  "•  •   *  only 
about  3  to  4  percent  of  the  recharge  and 
contributing  zones  is  currently 
developed,"  which  was  based  on  an 
estimate  of  impervious  cover  provided 
by  the  USGS.  A  report  prepared  for  the 
aty  of  Austin  (1995)  has  estimated 
impervious  cover  over  the  Barton 
Springs  watershed  to  be  6  percent  (see 
Factor  A).  Assuming  that  the 
commenter's  calculations  of 
development  are  also  equal  to  the 
amount  of  impervious  cover,  the 
commenter's  assertion  that  about  13 
percent  of  the  recharge  zone  is 
developed  does  not  appear  to  be 
inconsistent  with  the  estimated  3  to  6 
percent  impervious  cover  for  the  entire 
watershed. 

24.  Comment:  What  evidence  exists 
that  demonstrates  that  sediments 
entering  the  pools  where  the  salamander 
occurs  actiully  settle  in  the 
salamander's  habitat? 

Service  Response:  Biologists  with  the 
City  of  Austin  have  found  that  silt  and 
se<Uments  that  are  hosed  from  the 
shallow  end  into  the  deep  end  of  Barton 
Springs  Pool  during  cleaning  reduce  the 


amount  of  available  salamander  habitat. 
Increased  sediment  influxes  following 
major  rain  events  also  reduce  habitat 
availability.  Sediments  cover  much  of 
the  bottom  of  Eliza  Pool  and  Sunken 
Garden  Springs,  and  the  Barton  Springs 
salamander  is  typically  found  in  silt-free 
areas  near  the  spring  outlets. 

25.  Comment:  A  significant  niunber  of 
references  cited  in  the  prc^>osed  rule  are 
not  peer-reviewed  scientific 
publications  and  thus  should  not  be 
given  the  same  level  of  oedibility  as 
those  having  a  more  rigorous  review  and 
approval  process. 

Service  Response:  All  official  agency 
reports  cited  in  the  proposed  rule  have 
undergone  extensive  internal  review, 
and  some  have  solicited  outside  peer 
review.  Articles  cited  from  scientific 
journals  have  all  received  formal  peer 
review.  Although  the  Service  relies 
primarily  on  final  dociunents  in  making 
Usting  decisions,  the  best  available 
information  may  also  come  fit>m  other 
sources  such  as  written  correspondence, 
factual  Information  and  data  from  draft 
dociunents,  expert  opinions,  and 
personal  communications.  The  Service 
strives  to  evaluate  the  accuracy  of  this 
"gray  literatiue"  before  considering  it  in 
making  a  listing  decision. 

26.  Comment:  Several  individuals 
commented  on  the  methods  and  results 
of  certain  reports  used  by  the  Service  in 
the  proposed  rule,  including  three 
USGS  reports  (Slade  et  al.  1985, 1986; 
Veenhuls  and  Slade  1990)  and  a  Barton 
Springs/Edwards  Aquifer  Conservation 
District  (BS/EACD)  report  (Hauwert  and 
Vickers  1994).  The  Service  was  also 
criticized  for  not  making  available  for 
pubUc  review  and  comment  the  raw 
data  up>on  which  these  and  other  reports 
dted  by  the  Service  are  based. 

Service  Response:  The  reports  dted  in 
the  proposed  rule  and  in  this  final  rule 
present  sufficient  information  and  data 
needed  to  review  and  assess  the 
methodologies  used  by  the  investigators, 
their  study  results  and  data  analyses, 
and  conduslons.  The  Service  has 
reviewed  these  reports  and  determined 
that  the  data  were  gathered  and 
analjrzed  in  accordance  with  sound 
scientific  prindples,  and  accepts  these 
reports  as  valid  and  relevant  sdentlfic 
Information.  Furthermore,  the  results 
and  conclusions  of  independent  studies 
consistently  show  similar  trends 
regarding  Impacts  of  urt>anlzation  on 
water  qtiality  and  quantity.  The  USGS 
and  BS/EACD  have  both  provided 
written  responses  to  the  criticisms  of 
their  reports  (Raymond  Slade,  USGS,  in 
litL  1994;  Nico  Hauwert.  BS/EACD  in 
lift.  1995;  Bill  Couch.  BS/EACD.  in  Utt. 
1996). 


27.  Comment:  The  occurrence  of 
turbidity,  acctunulation  of  sediments, 
and  contaminants  in  Barton  Springs 
watershed  could  be  due  to  natural 
phenomena. 

Service  Response:  The  volume  of 
sediments  observed  in  urbanizing 
portions  of  the  Barton  Springs 
watershed  and  increased  turbidity 
during  periods  of  major  construction 
indicate  that  such  activities  influence 
these  phenomena.  As  discussed  in 
Factor  A,  the  relationship  between 
urban  runoff  and  Increased  erosion  and 
sedimentation  is  well  dociunented. 
Increases  in  tiui}idity  tend  to  coindde 
with  land  clearing  and  construction 
activities,  and  discharge  of  tiubid  nmoff 
bom  construction  projects  has  been  ' 
observed  entering  receiving  waters  in 
the  Barton  Springs  watershed. 

Research  snows  that  the  contaminants 
discussed  in  Fador  A  (including 
elevated  levels  of  nutrients,  heavy 
metals,  petroleum  hydrocarbons,  and 
pesticides)  are  primarily  associated  with 
urban  runoff.  The  Service  is  unaware  of 
any  natural  sources  in  the  Barton 
Springs  watershed  that  could  result  in 
significant  concentrations  (or  any 
detedable  concentrations  for  manmade 
compounds  such  as  pestiddes)  of  these 
contaminants  in  water. 

28.  Comment:  A  report  by  T.U.  Taylor 
[in  Utt.  1922)  states  that  elevated  levels 
of  fecal  coUform  bacteria  have  been 
documented  at  Barton  Springs  since 
1922.  However,  the  Service  stated  in  the 
proposed  rule  that  the  Qty  of  Austin 
determined  that  the  method  used  to 
measure  bacterial  coimts  at  the  time  of 
the  report  is  different  &t>m  that  used 
today,  and  thus  "the  baderial  coimts  are 
not  dlredly  comparable  to  *  *  * 
current  sampling  techniques"  (Austin 
Librach,  Qty  of  Austin,  in  Utt.,  1991). 
The  aty  of  Austin's  review  of  the  report 
does  not  provide  a  basis  for  refuting  its 
conclusions  or  excluding  them  bom 
further  consideration.  The.  comparison 
of  fecal  coliform  counts  taken  in  the 
context  of  the  standards  of  the  time,  to 
counts  taken  today  and  in  the  context  of 
today's  standards,  is  a  valid  comparison. 

Service  Response:  To  date,  the  Service 
has  only  been  provided  a  copy  of  a 
cover  letter  (dated  August  28, 1922)  to 
a  supplementary  report  submitted  by 
Mr.  Taylor  to  the  aty  of  Austin.  The 
letter  states  the  need  to  filter  Barton 
Springs  water  for  human  consiunption 
due  to  contamination  with  "B.  coll." 
Because  no  report  accompanied  the 
letter,  and  the  Service  has  been  unable 
to  obtain  a  copy  of  the  report,  the 
Service  can  draw  no  further  conduslons 
regarding  its  findings. 

29.  Comment:  What  is  the  basis  for 
the  Service's  statement  that 


"contaminants  that  adsorb  to  the  surfece 
of  sediments  may  be  transported 
through  the  aquifer  and  later  be  released 
back  into  the  water  column  "? 

Service  Response:  The  Service  based 
this  statement  on  information  presented 
in  Schueler  (1987),  which  states  that 
once  deposited,  pollutants  in  "enriched 
sediments  can  be  remobillzed  under 
suitable  environmental  conditions 
posing  a  risk  to  benthic  life"  (see  Factor 
A). 

30.  Comment:  The  Service  received  a 
comment  letter  that  contained  a 
document  comparing  the  findingg  and 
conclusions  of  the  proposed  rule  with 
those  made  in  a  report  by  the  Aquatic 
Biological  Advisory  Team  (ABAT), 
which  concluded  that  insuffident 
information  appears  to  exist  to  support 
a  listing  decision. 

Sendee  Aesponse:  The  aty  of  Austin 
and  Texas  Parks  and  Wildlife 
Department  formed  the  ABAT,  which 
consisted  of  five  nationally  recognized 
spedallsts,  to  make  research  and 
management  recommendations  needed 
to  conserve  the  Barton  Springs  and  Bull 
Creek  watersheds  and  their  resident 
salamander  populations  (the  Barton 
Springs  and  Jollyville  Plateau 
salamanders).  The  ABAT  members  were 
spedfically  Instruded  not  to  make 
recommendations  regarding  listing  nor 
to  evaluate  specific  law§  or  regulations. 
The  Service  believes  that  substantial 
evidence  exists  to  support  a  Usting 
determination  for  the  Barton  Springs 
salamander,  but  also  recognizes  that 
additional  research  is  important  to  assist 
in  making  sound  management 
recommendations.  The  Service  concurs 
with  most  of  the  ABAT's  management 
recommendations,  which  could  be 
incorporated  into  a  regional 
management  plan  for  the  Barton  Springs 
watershed,  as  well  as  a  recovery  plan  k» 
the  Barton  Springs  salamander. 

31.  Comment:  The  TNRCC  and 
TxDOT  provided  information  regarding 
existing  and  proposed  rules  and 
regulations,  which  they  state  are 
adequate  to  proted  the  Barton  Springs 
salamander. 

Service  Response:  An  evaluation  of 
the  existing  rules  and  regulations  is 
provided  in  Fador  D  of  this  final  rule. 
The  Service  encourages  State  and  local 
entities  to  identify  proposed  regulations 
and  additional  protective  measures  that 
can  serve  as  a  basis  for  a  regional 
management  plan  for  the  Barton  Springs 
watershed. 

Summary  of  Fadors  Affsdiiig  the 
^lecies 

After  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
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that  the  Barton  Springs  salamander 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section  4  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  (7R 
part  424)  were  followed.  A  s(>ecies  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  descrilwd  in  section  4(a)(1). 
These  Actors  and  their  application  to 
the  Barton  Springs  salamander  {Eurycea 
sosorum  Chippendale.  Price,  and  Hillis) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
primary  threat  to  the  Barton  Springs 
salamander  is  degradation  of  the  quaUty 
and  quantity  of  water  that  fieeds  Barton 
Springs  resulting  from  urban  expansion 
over  the  Barton  Springs  watershed 
(including  roadway,  residential, 
commercial,  and  industrial 
development).  A  discussion  of  some 
potential  effects  of  contaminants  on  the 
salamander  and  its  prey  base 
(amphipods)  is  provided  in  this  section 
and  under  Factor  E.  Potential  factors 
contributing  to  declining  water  quality 
and  quantity  in  this  portion  of  the 
Edwards  aquifer  include  chronic 
degradation,  catastrophic  hazardous 
material  spills  and  increased  water 
withdrawals  from  the  aquifer.  Also  of 
concern  are  imp^ts  to  the  salamander's 
surface  habitat. 

Urbanization  can  dramatically  aher 
the  normal  hydrologic  regime  and  water 
quahty  of  an  area.  As  areas  are  cleared 
of  natural  vegetation  and  topsoil  and 
replaced  with  impervious  cover  (paved 
surfaces),  rainfall  no  longer  percolates 
through  the  ground  but  instead  is 
rapidly  converted  to  surface  runoff. 
Creekilow  shifts  from  predominantly 
baseflow,  which  is  derived  from  natural 
filtration  processes  and  discharges  from 
local  groundwater  suppUes,  to 
predominantly  stormwater  runoff.  The 
amount  of  stormwater  nmoff  tends  to 
increase  in  direct  proportion  to  the 
amount  of  impervious  cover.  With 
increasing  stormflows,  the  amount  of 
baseflow  available  to  sustain  water 
supplies  during  drought  cycles  is 
diminished  and  the  frequency  and 
severity  of  flooding  increases.  The 
increased  amount  and  velocity  of  runoff 
increases  erosion  and  streambank 
destabilization,  which  in  tiun  leads  to 
increased  sediment  loadings,  channel 
widening,  and  changes  in  the 
morphology  and  aquatic  ecology  of  the 
affected  creek  (Schueler  1991). 
Sediment  from  soil  erosion  is  "by 
volume  the  greatest  single  pollutant  of 
surface  waters  and  is  the  potmtial 
carrier  of  most  pollutants  foimd  in 
water"  (Menzer  and  Nelson  1980). 


Urbanization  introduces  many 
pollutants  into  an  area,  including 
suspended  solids,  nutrients,  petroleum 
hydrocartrans,  bacteria,  heavy  metals, 
volatile  organic  compounds,  fertilizers, 
and  pesticides  (TWC  1989;  EPA  1990; 
Schueler  1991;  Notenboom  etal.  1994; 
Menzer  and  Nelson  1980).  Stormwater 
runoff  is  a  primary  soiut»  of  water 
pollution.  Pollutant  loadings  in 
receiving  waters,  particularly  in  areas 
that  have  little  or  no  pollution  controls, 
generally  increase  with  increasing 
impervious  cover  (Schueler  1991).  A 
report  by  the  USCS  on  the  relationship 
between  urtwnization  and  water  quality 
in  streams  throughout  the  Austin  area  (9 
of  18  sample  sites  were  along  streams  in 
the  Barton  Springs  segment  and  its 
contributing  zone)  demonstrated 
statistically  significant  increases  in 
constituent  concentrations  %vith 
increasing  impervious  cover  (Veenhuis 
and  Slade  1990).  Degradation  of  water 
quality  in  the  Barton  Springs  watershed 
is  also  evidenced  by  algal  blooms, 
erosion,  trash  and  debris,  and 
accumulations  of  sediments  and  toxics 
(Qty  of  Austin  1995). 

Water  quality  in  the  aquifer  and  at 
Barton  Springs  is  directly  affected  by 
the  quality  of  water  in  the  six  creeks 
that  cross  the  recharge  zone  (see 
Background  section).  Of  these  creeks, 
water  quality  at  Barton  Springs 
responds  most  rapidly  to  changes  in 
water  quality  in  Barton  Creek  (Slade  et 
al.  1986;  City  of  Austin  1991).  Data 
show  that  contaminants  in  Barton  Creek 
can  enter  the  aquifer  near  Barton 
Springs  and  discharge  from  the  springs 
within  hours  or  days  of  storm  events 
(Slade  et  al.  1986;  City  of  Austin  1991). 
Because  groundwater  originating  from 
Barton  Creek  remains  in  the  aquifer  for 
short  periods  before  discharging  at  the 
springs,  there  is  little  time  for 
attenuation  of  pollutants  before 
discharging  at  Barton  Springs  (Slade  et 
al.  1986;  aty  of  Aiistin  1991).  Increases 
in  turbidity  (a  measure  of  suspended 
sohds  or  sediment),  algal  growth, 
nutrients,  and  fecal-group  bacteria  have 
been  documented  along  Barton  Creek 
between  SH  71  and  Loop  360  and  at 
Barton  Springs,  and  have  been  largely 
attributed  to  construction  activities  and 
the  conveyance  and  treatment  of  sewage 
in  this  area  (Slade  et  al.  1986;  Austin 
Librach,  Qty  of  Austin  in  litt.,  1990; 
Qty  of  Austin  1991, 1993;  Barbara 
Britton,  TWC.  in  litt..  1992). 

Water  quaUty  in  the  more  heavily 
developed  areas  of  the  Barton  Springs 
segment  and  at  Barton  Springs  is  also 
beginning  to  show  signs  of  degradation 
(Slade  et  al.  1986;  Litvach  in  litt..  1990; 
City  of  Austin  1991, 1993;  Slade  1992; 
Hauwert  and  Vickers  1994;  Texas 


Groundwater  Protection  Committee 
(Ta»C)  1995).  The  BS/EACD  found 
elevated  levels  of  sediment,  fecal-group 
bacteria,  trace  metals,  nutrients,  and 
petroleum  hydrocartwns  in  certain 
springs  and  wells  between  Simset 
Valley  and  Barton  Springs  (Hauwert  and 
Vickers  1994.  TGPC  1994).  Slade  et  al. 
(1986)  reported  that  levels  of  fecal-group 
bacteria,  nitrate  nitrogen,  and  turbidity 
were  highest  in  wells  near  creeks 
draining  developed  areas.  In  addition  to 
sediments  and  bacteria, 
tetrachloroethene,  a  commonly  used 
drycleaning  solvent,  has  been  detected 
in  water  samples  from  Barton  Springs 
(Slade  1991).  Possible  soiuces  of 
groundwater  contamination  include 
iut>an  runoff,  construction  activities, 
leaking  septic  tanks  and  pipelines,  and 
petroleum  storage  tank  releases  (Slade  et 
al.  1986;  TWC  1989;  EPA  1990;  Hauwert 
and  Vickers  1994). 

One  of  the  most  immediate  threats  to 
the  Barton  Springs  salamander  is 
siltation  of  its  habitat,  owing  primarily 
to  construction  activities  in  the  Barton 
Creek  watershed  (Slade  et  al.  1986,  City 
of  Austin  1991,  Hauwert  and  Vickers 
1994.  TGPC  1994).  Major  highway, 
subdivision,  and  other  construction 
projects  along  Barton  Creek  increased 
during  the  early  1980's  and  1990's. 
While  high  turbidity  has  been  observed 
in  Barton  Springs  Pool  following  major 
storm  events  since  the  early  1980's 
(Slade  et  al.  1986;  Hauwert  1995],  the 
duration  and  frequency  of  sediment 
discharges  from  Barton  Springs 
increased  substantially  during  the 
1990's  (Hauwert  1995;  TGPC  1994). 
Barton  Springs  discharged  large 
amounts  of  sediments  following  most 
major  rain  events  in  1993, 1994 
(Hauwert  and  Vickers  1994;  TGPC 
1994),  and  1995  (Collett,  pers.  comms., 
1994-1995).  Sediments  have  been 
observed  emanating  directly  from  the 
spring  outlets  in  Barton  Springs  Pool 
(I)oyle  Mosier,  Lower  Colorado  River 
Authority;  Debbie  Dorsey,  Qty  of 
Austin;  pers.  comms.,  1993;  Collett  and 
Hansen,  pers.  comms..  1994-1995) 
about  8  to  12  hotus  following  the  start 
of  a  heavy  rain  (Slade  et  al.  1986;  City 
of  Austin  1991;  Hauwert  and  Vickers 
1994;  David  Johns,  Qty  of  Austin,  pers. 
comm.  1996). 

Several  uncased  wells  in  the  Barton 
Creek  watershed,  one  of  which  is 
located  5  km  (3  im)  south  of  Barton 
Springs  near  the  Loop  360  bridge,  have 
been  completely  filled  with  a  cream- 
colored,  carbonate  silt  (up  to  45  m  (150 
ft))  (Hauwert  and  Vickers  1994).  A  well 
in  Sunset  Valley  measured  1  to  1.5  ft 
accumulations  of  cream-colored 
sediment  over  an  eight-month  period 
prior  to  July  1993,  and  reportedly 


caused  the  well  pump  to  seize  (Hauwert 
and  Vickers  1994).  Several  well  owners, 
drillers,  and  operators  also  reported  a 
significant  influx  of  sediments  during 
1993,  particularly  during  periods  of 
heavy  rainfall  ainl  low  water-level 
conditions  (Hauwert  and  Vickers  1994). 

Studies  have  shown  that  high  levels 
of  suspended  solids  reduce  the  diversity 
and  density  of  aquatic  fauna  (EPA  1986; 
Barrett  et  al.  1995).  In  Barton  Springs 
Pool,  the  lowest  recorded  population 
counts  of  the  salamander  (ranging  from 
1  to  6  individuals)  occurred  over  the 
five-month  period  following  an  October 
1994  flood  event  (see  Back^und 
section).  The  flood  deposited  a  large 
amoimt  of  silt  and  debris  over  the 
salamander's  habitat  in  the  pool,  and 
the  area  occupied  by  the  salamander 
during  the  following  months  was 
reduced  to  the  silt-free  areas 
immediately  adjacent  to  the  spring 
outlets  (Hansen,  in  litt.,  1995c). 

In  addition  to  covering  the 
salamander's  habitat,  problems  resulting 
fit>m  increased  sediment  loads  may 
include:  Clogging  of  the  gills  of  aquatic 
species,  causing  asphyxiation  (Garton 
1977;  Werner  1983;  Schueler  1987); 
smothering  their  eggs  and  reducing  the 
availability  of  spawning  sites  (EPA 
1986;  Schueler  1987);  filling  interstitial 
spaces  and  voids,  thereby  reducing 
water  circulation  and  oxygen 
availability  (EPA  1986);  filUng  and 
blocking  of  recharge  features  and 
underground  conduits,  restricting 
recharge  and  groundwater  storage 
volume  and  movement;  reducing  light 
transmission  needed  for  photosynthesis, 
food  production,  and  the  capttue  of  prey 
by  sight-feeding  predators  (EPA  1986; 
Schueler  1987);  and  exposing  aquatic 
life  to  contaminants  that  readily  bind  to 
sediments  (such  as  petroleum 
hydrocarbons  and  heavy  metals).  Once 
deposited,  pollutants  in  "enriched 
sediments  can  be  remobiUzed  under 
suitable  environmental  conditions, 
posing  a  risk  to  benthic  life"  (Schueler 
1987). 

Research  indicates  that  species  in  or 
near  contaminated  sediments  may  be 
adversely  affected  even  if  water-quality 
criteria  are  not  exceeded  (Landrum  and 
Robbins  1990;  Medina  and  McCutcheon 
1989).  Sediments  act  as  a  sink  for  many 
organic  and  inoiganic  contaminants 
(Menzer  and  Nelson  1980;  Landrum  and 
Robbins  1990;  Medine  and  McCutcheon 
1989)  and  can  acciunulate  these 
contaminants  to  levels  that  may  impact 
aquatic  ecosystems  (Landnun  and 
Robbins  1990;  Medine  and  McCutcheon 
1989).  Metal-contaminated  sediment 
toxicity  studies  have  shown  Hyallela 
azteca,  the  primary  food  item  of  the 
Barton  Springs  salamander,  to  be  the 


most  sensitive  organism  of  those  tested 
(Phipps  et  al.  1995;  Burton  and  Ingersoll 
1994).  Most  polycyclic  aromatic 
hydrocarbons  (PAHs),  a  component  of 
oil,  are  associated  with  sediments  in 
aquatic  ecosystems,  which  may  be 
ingested  by  benthic  organisms  (Eisler 
1987).  Hyallela  azteca  has  been  shown 
to  assimilate  PAHs  from  contaminated 
sediments  (Eisler  1987).  Sediments 
collected  from  the  main  stem  of  Barton 
Creek  on  November  21, 1994,  about  150 
m  above  Barton  Springs  Pool,  contained 
several  PAHs  that  were  2.5  to  22  times 
the  levels  shown  to  always  have  a  toxic 
effect  (survival,  growth,  or  maturation) 
on  Hyallela  azteca  (Qty  of  Austin, 
unpubl.  data,  1994;  Ingersoll  et  al..  in 
press).  Sediments  collected  bora  Barton 
Springs  on  April  20, 1995,  also 
contained  P^s  at  levels  up  to  6.5  times 
those  shown  to  be  toxic  to  Hyallela 
azteca  (Qty  of  Austin,  unpubl.  data. 
1995;  Ingersoll  et  a/.,  in  press). 

In  addition  to  sediment 
concentrations,  high  levels  of  total 
petroleum  hydrocarbons  have  been 
detected  in  water  samples  bom  Sunken 
Garden  Springs  (Hauwert  and  Vickers 
1994).  Petroleum  hydrocarbons  include 
both  aUphatic  hydrocarbons  and  PAHs 
(Albers  1995).  Normal  concentrations  of 
petroleum  hydrocarbons  in  the  Edwards 
aquifer  are  below  the  detection  limit  of 
1 .0  mg/1.  However,  levels  of  total 
petroleum  hydrocarbons  measured  1.9 
mg/1  following  a  9-mm  (0.35-in)  rain 
event  in  March  1994,  and  1.3  mg/1  in 
April  1994.  A  well  that  is  hydrologically 
connected  with  Barton  Springs 
contained  a  level  of  2.1  mg/1  in  May 
1993  (Hauwert  and  Vickers  1994;  BS/ 
EACD  1994).  Petroleum  hydrocarbons 
may  enter  water  supplies  through 
sewage  effluents,  urban  and  hi^way 
runoff,  and  chronic  leakage  or  acute 
spills  of  petroleum  and  petroleum 
products  (Eisler  1987;  HJauwert  and 
Vickers  1994;  Albers  1995). 

Water  samples  fit>m  Sunken  Garden 
Springs  also  contained  elevated  levels  of 
lead,  which  are  commonly  found  in 
petroleum-contaminated  waters.  Total 
and  dissolved  lead  levels  at  Sunken 
G«uden  Springs  measured  0.024  and 
0.015  mg/1.  respectively  (Hauwert  and 
Vickers  1994;  BS/EACD  1994).  Typical 
freshwater  concentrations  for  lead  are 
between  0.001  and  0.01  mg/1  (Menzer 
and  Nelson  1980).  The  EPA  drinking 
water  standard  for  total  lead  is  0.015 
mg/1.  In  aquatic  environments, 
dissolved  lead  is  the  most  toxic  form, 
and  adverse  efiiects  (including  reduced 
survival,  impaired  reproduction,  and 
reduced  growth)  on  aquatic  biota  have 
been  reported  at  concentrations  of  0.001 
to  0.005  mg/1  (Eisler  1988a).  Sources  of 
lead  in  water  may  include  industrial 


discharges,  highway  runoff,  and  sewage 
effluent  (Pain  1995). 

Aquatic  organisms  may  absorb  lead 
through  skin,  gills,  intestines,  and  other 
organs,  and  may  ingest  lead  through 
feeding  (Pain  1995).  Lead 
concentrations  tend  to  be  highest  in 
benthic  oiganisms,  which  may 
assimilate  lead  directly  bom  sediments 
(Eisler  1988a).  Research  indicates  that 
lead  is  not  essential  or  beneficial  to 
living  organisms,  and  that  all  known 
effects  are  deleterious,  including  those 
on  survival,  growth,  reproduction, 
development,  behavior,  learning,  and 
metaboUsm  (Eisler  1988a:  Pain  1995). 
Adverse  effects  increase  with  elevated 
water  temperatures,  reduced  pH. 
younger  life  stages,  and  long  exposures 
(Eisler  1988a;  Pain  1995).  Synei^stic 
and  additive  effects  may  also  occur 
when  lead  is  mixed  with  other  metals  or 
toxic  chemicals  (Eisler  1988a).  Studies 
have  shown  that  lead  is  highest  in  urban 
streams  and  lowest  in  rural  streams,  and 
that  species  diversity  is  also  greater  in 
rural  streams  than  urban  ones  (Eisler 
1988a). 

Arsenic,  which  has  been  used  in  the 
manufacture  of  agricultural  pesticides 
and  other  products  (Eisler  1988b)  and 
may  be  found  in  roadway  and  urban 
runoff,  has  been  detected  in  wells  in  the 
Barton  Springs  waterahed  at  levels 
exceeding  EPA  drinking  water  standards 
(0.05  mg/1)  (Hauwert  and  Vickers  1994) 
and  in  other  areas  of  Texas  (TWC  1989). 
Concentrations  of  arsenic  compounds 
adversely  affecting  aquatic  biota  have 
been  reported  at  0.019  to  0.048  mg/1 
(Eisler  1988b).  Toxicity  of  arsenic  to 
aquatic  life  depends  on  many  factors, 
including  water  temperature,  pH, 
suspended  solids,  organic  content, 
phosphate  concentration,  presence  of 
other  contaminants,  arsenic  spedation, 
and  duration  of  exposure.  As  with  many 
contaminants,  early  life  stages  are  most 
sensitive,  and  large  differences  in 
responses  exist  between  species  (Eisler 
1988b). 

Leaking  imderground  storage  tanks 
"are  considered  to  be  one  of  the 
principal  contributing  sources  of 
groimd-water  pollution,  placing  a 
significant  loading  on  the  State's 
aquifers,  due  to  their  regional 
distribution  and  high  number  which  are 
estimated  to  be  leaking"  (TWC  1989). 
Chronic  releases  from  leaking  tanks 
represent  a  serious  risk  of  water 
contamination  (Qty  of  Austin  1994). 
The  TNRCC  (1994)  Usts  leaking 
undergroimd  storage  tanks  as  one  of  the 
top  three  most  frequently  encountered 
sources  of  groundwater  contamination 
in  the  Edwards  aquifer.  Common 
pollutants  from  leaking  undergroimd 
storage  tanks  include  gasoline,  diesel. 
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and  odier  oil  products  (TWC  1989).  The 
TNRCC's  "Leaking  Petroleum  Storage 
Tank  Case  Report"  lists  626  leaking 
petroleum  storage  tanks  for  Hays  and 
Travis  counties  for  the  period  between 
October  1984  and  April  1995,  of  which 
158  cases  resulted  in  some  form  of 
groundwater  contamination.  Fifteen  of 
the  reports  specifically  identified 
impacts  to  the  Edwards  aquifer,  of 
which  only  three  had  been  officially 
closed  or  were  near  closure. 

The  conveyance  and  treatment  of 
sewage  in  the  watershed,  particularly  in 
the  recharge  zone,  may  also  impair 
water  quality.  Sewage  effluent  may 
contain  organics  (including  PAHs), 
metals,  nutrients  (nitrogen  and 
phosphorus),  inorganic  adds,  and 
microorganisms  (Eisler  1987;  Menzer 
and  Nelson  1980;  TWC  1989;  Qty  of 
Austin  1991. 1993;  Notenboom  et  d. 
1994).  Sewage  contamination  has 
occurred  at  Barton  Springs  following 
major  rain  events  (TWC  1989),  and  high 
bacterial  counts  and  algal  blooms  have 
been  reported  (Slade  et  aJ.  1986;  Qty  of 
Austin  1991).  In  1982,  high  levels  of 
fecal  coliform  bacteria  at  Barton  Springs 
were  attributed  to  a  sewerline  leak 
upstream  from  Barton  Springs  Pool. 
While  fecal  coliform  bacteria  are 
believed  to  be  harmless,  they  indicate 
the  presence  of  other  organisms  that 
may  be  pathogenic  to  aquatic  life  (Lager 
et  aJ.  1977),  some  of  which  may  pose  a 
threat  to  salamanders  and/ or  their  prey 
base. 

Wastewater  discharges  have  been 
identified  as  a  primary  cause  of  algal 
blooms,  which  have  been  a  recxuring 
problem  in  both  Barton  Creek  and  at 
Barton  Springs  (City  of  Austin  1991, 
1993).  Increased  nutrients  promote 
eutrophication  of  aquatic  ecosystems, 
including  the  growth  of  bacteria,  algae, 
and  nuisance  aquatic  plants,  and 
lowered  oxygen  levels.  Menzer  and 
Nelson  (1980)  note  that  "changes  in 
nutrient  pools  must  eventually  directly 
affect  the  productivity  of  the  entire 
ecosystem,  even  though  the  effects  may 
not  be  measurable  in  biologic  terms 
until  a  number  of  years  later."  Because 
most  nutrients  in  urban  runoff  are 
present  in  soluble  form  and  are  thus 
readily  consumed  by  algae,  nutrient 
concentrations  present  in  urban  runoff 
tend  to  stimulate  algal  blooms  (Schueler 
1987).  A  5  km-(3-mi)  long  algal  bloom 
observed  along  Barton  Creek  in  April 
1993  may  have  been  the  result  of  an 
accidental  discharge  of  1.6  million  liters 
(440,000  gallons)  of  effluent  and 
irrigaticm  water  from  a  golf  course  (City 
of  Austin  1993. 1995). 

Based  on  USGS  data  (Slade  et  a}. 
1986),  the  average  level  of  nitrates  at 
Bartcm  Springs  Pool  has  increased  bom 


about  1.0  mg/1  (measured  as  nitrate 
nitrogen)  prior  to  1955  to  a  1986  level 
of  about  1.5  mg/1.  Simken  Garden 
Springs  measured  greater  than  2.0  mg/ 
1  nitrate  nitrogen  during  the  BS/EACD 
study  (Hauwert  and  Vickers  1994). 
Elevated  nitrate  concentrations  in 
groundwater  are  attributed  primarily  to 
human  activities  (TWC  1989).  Total 
nitrogen  (as  nitrogen)  concentrations 
measured  in  wells  in  the  more 
urbanized  areas  of  the  Barton  Springs 
watershed  are  typically  two  to  six  times 
higher  than  in  nual  areas  (Slade  1992). 
Elevated  levels  of  total  phosphorus  and 
orthophosphorus  have  also  been 
detected  in  certain  springs  and  wells  in 
the  Barton  Springs  watershed  (Slade 
1992;  Hauwert  and  Vickers  1994).  In 
addition  to  wastewater  discharge,  other 
possible  sources  of  nutrients  in  the 
Barton  Springs  watershed  include 
fertilizers,  solid  wastes,  animal  waste, 
and  decomposition  of  natiual  vegetation 
(Hauwert  and  Vickers  1994;  Slade  et  al. 
1986). 

Over  145  km  (90  mi)  of  wastewater 
lines  occiir  in  the  recharge  zone  of  the 
Barton  Springs  segment  (Maiu-een 
McReynolds.  Qty  of  Austin  Water  and 
Wastewater  Utifity,  pers.  comm.,  1993). 
Most  of  the  creeks  contributing  recharge 
to  the  Barton  Springs  segment  are 
imderlain  by  wastewater  lines,  and  five 
wastewater  treatment  plants  are  located 
within  the  Barton  Springs  watershed 
(City  of  Austin  1991).  Leaking  septic 
tanks  and  inadequate  filtering  in  septic 
fields  have  also  been  identified  as  a 
major  source  of  groundwater 
contamination,  particularly  for  older 
systems  (TWC  1989;  EPA  1990;  City  of 
Austin  1991;  Hauwert  and  Vickers  1994; 
TNRCC  1994).  The  TNRCC  (1994)  cites 
septic  tanks  as  the  most  frequently 
encoimtered  source  of  groimdwater 
contamination  in  the  Edwards  aquifer. 
Although  the  amoimt  of  effluent  leached 
bom  an  individual  septic  system  may  be 
small,  the  ciunulative  impact  over  the 
landscape  can  be  significant,  especially 
for  karst  aquifers  (EPA  1990).  An 
estimated  4,800  septic  systems  currently 
exist  in  the  Barton  Springs  watershed 
and  may  contribute  as  much  as  23 
percmt  of  the  total  nitrogen  load  to  the 
aquifer  (Qty  of  Austin  1995). 

Highways  can  have  major  impacts  on 
groundwater  quality  (TNRCC  1994; 
Barrett  et  al.  1995).  The  TNRCC  (1994) 
lists  highways  and  roads  as  the  fifth 
most  common  potential  source  of 
groundwater  contanunation  in  the 
Edwards  aquifer.  Elevated 
concentrations  of  metals,  Kjeldahl 
nitrogen,  and  organic  compounds  have 
been  detected  in  groundwater  near 
highways  and  their  control  structures. 
Highway  construction  can  also  cause 


large  increases  in  suspended  solids  to 
receiving  waters  (Barrett  et  at.  1995). 
Several  major  hi^ways  have  been  built 
over  the  recharge  zone  since  the  late 
1980's,  and  the  expansion  of  US  290 
bom  SH  71  throu^  Oak  Hill  to  a  six- 
lane  freeway  is  underway.  US  290 
crosses  the  Barton  Creek  watershed  and 
discharges  stormwater  runoff  from 
detention  poiKls  into  tributaries  of 
Barton  Creiek.  Bypass  events  from  a 
regional  water  quality  pond  at  the  US 
290/Loop  360  interchange  have  resulted 
in  significant  sediment  deposition  along 
the  entire  length  of  an  uimamed 
tributary  and  a  portion  of  Barton  Creek 
(Qty  of  Austin,  in  litt.  1995;  City  of 
Austin,  unpubl.  data,  1996;  USFWS,  in 
litt.  1996),  less  than  5  km  (3  mi)  from 
Barton  Springs. 

Organophosphorus  pesticides 
commonly  used  in  urban  areas  tend  to 
degrade  rapidly  in  the  enviroiunent,  but 
certain  pesticides  may  remain 
biologically  active  for  some  time  (Eisler 
1986,  Hill  1995).  For  example,  diazinon, 
which  is  commonly  used  in  commercial 
and  residential  areas,  may  remain 
biologically  active  in  soils  for  up  to  6 
months  under  conditions  of  low 
temperature,  low  moisture,  high 
alkalinity,  and  lack  of  microbial 
degraders  (Eisler  1986).  Diazinon  has 
shown  adverse  effects  on  stream  insects 
at  concentrations  of  0.3  micrograms/1 
(Eisler  1986).  To  ensure  protection  of 
sensitive  aquatic  fauna.  Eisler  (1986) 
recommends  that  levels  of  diazinon  in 
water  not  exceed  0.08  micrograms/1. 
Many  organophosphorus  compounds 
may  result  in  adverse  effects  after  short- 
term  exposures.  Exposure  may  include 
contact  with  or  ingestion  of 
contaminated  water,  sediments,  or  food 
items  (Hill  1995). 

Increasing  urbanization  also  increases 
the  risk  of  catastrophic  spills.  Because 
of  the  Barton  Springs  salamander's 
limited  range,  a  single  catastrophic  spill 
has  the  potential  to  impact  the  entire 
species  and  its  habitat.  Catastrophic 
spills  can  result  &t>m  major 
transportation  accidents,  undergroimd 
storage  tank  leaks,  pipeline  ruptiues, 
sewage  spills,  vandaUsm,  and  other 
sources.  Because  no  designated  route  for 
hazardous  materials  exists  for  the 
Austin  area,  potentially  hazardous 
materials  may  be  transported  on  major 
roadways  crossing  the  Barton  Springs 
watershed  (Qty  of  Austin  1994). 
Expansion  of  major  roadways  and 
increasing  voltunes  of  traffic, 
particularly  across  the  recharge  zone 
near  Barton  Springs,  increases  the  threat 
of  catastrophic  spills. 

Oil  pipeline  ruptures  also  represent  a 
source  of  groundwater  contamination 
with  potentially  catastrophic 
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consequences.  Three  oil  pipelines  run 
roughly  parallel  to  each  other  across  the 
Barton  Springs  watershed  and  cross 
Barton  Creek  near  the  Hays/Travis 
coimty  line.  Two  of  these  lines  have 
ruptured  within  the  recharge  zone  about 
13  km  (8  mi)  south  of  Barton  Springs, 
which  constitute  the  largest  spills 
reported  frt>m  Hays  and  Travis  coimties 
between  1986  and  1992  (TWC,  unpubl. 
data).  The  first  major  spill  occurred  in 
1986,  about  270  m  (300  yards)  from 
Slaughter  Creek,  when  an  oil  pipeline 
was  severed  during  a  construction 
operation  and  released  about  366,000 
Uters  (96,600  gallons)  of  oil.  Although 
about  91  percent  of  the  spill  was 
reportedly  recovered  (Rose  1986), 
petroleum  hydrocarbon  fumes  were 
detected  about  six  weeks  later  in  caves 
located  up  to  2.7  km  (1.7  mi)  northeast 
of  the  spill  (Russell  1987).  The  second 
pipeline  break  occiured  in  1987  near  the 
firet  spill  site  and  released  over  190,000 
liters  (49,000  gallons)  of  oil.  According 
to  the  TWC  database,  more  than  97 
percent  of  this  spill  was  recovered 
(TWC.  unpubl.  data). 

Response  times  to  hazardous 
materials  spills  vary,  depending  on 
several  factors  including  detection 
capability,  location  and  size  of  the  spill, 
weather  conditions,  whether  or  not  the 
spill  is  reported,  and  the  party 
periforming  the  cleanup.  In  some  cases, 
spills  may  go  undetected  and/or 
unreported.  Generally,  cleanup  is 
initiated  within  several  hours  once  the 
spill  has  been  detected  and  reported, 
but  many  weeks  or  possibly  years  may 
be  necessary  to  complete  the  cleanup 
effort.  In  areas  where  access  is  difficult 
(due  to  remoteness,  steep  terrain,  or 
other  factors),  remediation  may  not  be 
possible  or  may  be  ineffective  due  to 
delays  in  initiating  cleanup. 

Increased  demands  on  water  supplies 
bom  the  aquifer  can  also  reduce  the 
quality  and  quantity  of  water  in  the 
Barton  Springs  segment  and  at  Barton 
Springs.  The  volume  of  springflow  is 
regulated  by  the  level  of  water  in  the 
aquifer.  Discharge  decreases  as  water 
storage  in  the  aquifer  drops,  which 
historically  has  resulted  primarily  bom 
a  lack  of  recharging  rains  rather  than 
groundwater  withdrawal  for  pubUc 
consumption.  During  these  low  flow 
conditions,  "bad  water"  within  the  San 
Antonio  segment  of  the  Edwards  aquifer 
may  move  northward  and  contribute  to 
flows  bom  Barton  Springs  (Slade  et  al. 
1986;  Stein  1995).  In  addition,  increased 
withdrawals  could  result  in  upward 
leakage  from  the  imderlying  Trinity 
aquifer,  which  has  higher  levels  of 
dissolved  solids  and  fluoride  than  water 
in  the  Barton  Springs  segment  (Slade  et 
al.  1986). 


Under  low  flow  conditions,  Barton 
Springs  and  a  well  near  the  bad  water 
line  (YD-58-50-216)  have  shown 
increased  dissolved  solids 
concentrations,  particularly  sodium  and 
chloride,  indicating  encroachment  of 
bad  water  (Slade  et  al.  1986).  The  BS/ 
EACD  (Hauwert  and  Vickers  1994) 
measiued  high  levels  of  dissolved  solids 
at  Simken  Garden  Springs,  indicating  a 
significant  influence  of  bad  water 
during  low  flow  conditions.  The 
potential  for  encroachment  of  the  bad 
water  line  and/or  recharge  from  the 
Trinity  aquifer  increases  with  pumpage 
of  the  aquifer  and  extended  low 
recharge  or  low  flow  conditions  (Slade 
et  al.  1986).  The  encroachment  of  bad 
water  could  have  negative  impacts  on 
the  plants  and  animals  associated  with 
Barton  Springs.  High  sodium  and 
chloride  levels  have  been  shown  to 
increase  fish  mortality  by  disturbing  ion 
balances  (Werner  1983). 

Based  on  water-budget  analyses  and 
pumpage  estimates  for  1982  (Slade  et  al. 
1985, 1986),  discharge  from  the  Barton 
Springs  segment  (withdrawal  plus 
springflow)  was  determined  to  be 
roughly  equal  to  recharge  bom  surface 
waters.  Thus,  a  substantial  increase  in 
groundwater  withdrawal  would  be 
expected  to  cause  a  decrease  in  the 
quantity  of  water  in  the  aquifer  and 
discharge  bom  Barton  Springs.  The 
estimated  total  pumpage  in  1982  was 
470  hectare-meters  (3,800  acre- feet),  or 
about  10  percent  of  the  long-term  mean 
discharge  of  1,400  1/s  (50  cfs)  for  Barton 
Springs  (Slade  et  al.  1985, 1986).  The 
BS/EACD  estimated  total  piunpage  for 
1994  to  be  about  570  hectare-meters 
(4,600  acre-feet)  (Botto  and  Rauschuber 
1995).  The  exact  volume  of  water  that  is 
pumped  from  the  aquifer  is  difficult  to 
estimate,  since  meter  reports  are  only 
required  for  municipal,  industrial, 
irrigation,  and  commercial  wells  and 
not  for  wells  that  pump  less  than  38,000 
1  (10,000  ga)  per  day,  domestic  wells,  or 
agricultural  wells  used  for  non- 
commercial livestock  and  poultry 
operations  (BS/EACD  1994). 
Groundwater  pumpage  increases 
considerably  and  its  effects  on  aquifer 
levels  and  springflows  become  more 
pronounced  during  dry  spells  (Slade  et 
al.  1986;  D.G.  Rauschuber  &  Associates 
and  R.J.  Brandes  Co.  1990;  BS/EACD 
1994;  Nico  Hauwert  and  Ron  Fiesler, 
BS/EACD,  pers.  comms.,  1995). 

The  niunber  of  wells  in  the  Barton 
Springs  segment  is  growing  with  the 
increasing  dependence  on  the  Edwards 
aquifer  for  drinking  water,  irrigation, 
and  industrial  use  (BS/EACD  1994  and 
1995;  Botto  and  Rauschuber  1995).  In 
the  235  sq  mi  area  of  the  Barton  Springs 
segment,  a  total  of  54  new  wells  were 


drilled  between  fiscal  year  (FY)  1989 
(September  1, 1988  to  Augiist  31, 1989) 
and  FY  1993,  with  a  maximum  of  18 
wells  drilled  during  a  single  year  (BS/ 
EACD  1995).  During  FY  1994,  46  new 
wells  were  drilled,  which  is  more  than 
two  and  a  half  times  the  number  drilled 
in  FY  1993  (BS/EACD  1994).  An 
additional  45  wells  were  drilled  in  FY 
1995  (BS/EACD  1995).  As  urbanization 
in  the  outlying  areas  of  Austin  expands 
and  reliance  on  groundwater  supplies 
increases,  the  number  of  wells  and  the 
total  volume  of  water  withdrawal  is  also 
expected  to  continue  to  increase. 

In  addition  to  contributing  to 
declining  groundwater  supplies,  the 
TWC  (1989)  cites  water  wells  as  a  major 
source  of  groundwater  contamination  by 
providing  direct  access  of  pollutants 
into  the  aquifer  and  possibly  through 
inter-aquifer  transfer  of  bad  water. 
Reduced  groundwater  levels  exacerbate 
the  problem  through  decreased  dilution 
of  pollutants. 

Under  the  1996  pumping  and  drought 
regime,  flows  fit>m  Barton  Springs 
approached  historically  low  conditions. 
Because  the  flows  from  Eliza  and 
Sunken  Garden  springs  are  considerably 
less  than  flows  bom  the  main  springs  in 
Barton  Springs  Pool  (see  Background 
section),  the  impacts  of  increased 
groundwater  withdrawals  and  drought 
are  realized  more  quickly  for  these 
spring  outlets.  As  of  July  1996,  the  water 
level  in  both  Eliza  Pool  and  Sunken 
Garden  Springs  was  less  than  a  foot 
deep  (O'Donnell,  pers.  obs.,  1996).  Both 
springs  ceased  flowing  during  the 
drawdown  of  Barton  Springs  Pool 
(Hansen,  pers.  comm.,  1996;  O'Donnell. 
pers.  obs.  1996). 

Other  potential  impacts  to  the 
salamander's  surface  habitat  may 
include  the  use  of  high  pressure  fire 
hoses  in  areas  where  the  salamander 
occurs,  hosing  silt  from  the  shallow  end 
of  Barton  Springs  Pool  into  the 
salamander's  habitat,  diverting  water 
bom  Simken  Garden  Springs  into 
Barton  Creek  below  Barton  Springs,  and 
runoff  from  the  train  station  above  Eliza 
Poo^  Following  the  1992  fish  kill  (see 
Background  section),  chlorine  is  no 
longer  used  to  clean  Barton  Springs 
Pool.  The  Qty  of  Austin  has  drafted  a 
management  plan  to  avoid,  minimize, 
and  mitigate  impacts  to  the  salamander 
bom  pool  cleaning  and  other  park 
maintenance  practices. 

Impervious  cover  over  the  Barton 
Springs  watershed  is  currently 
estimated  at  4  to  6  percent  (Slade  1992; 
Qty  of  Austin  1995).  This  area  is  under 
increasing  pressure  fit)m  urbanization 
(Austin  Transportation  Study  (ATS) 
1994).  The  ATS  has  projected  that  the 
Austin  metropolitan  area  will  support  a 
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population  of  over  1.3  million  by  the 
year  2020,  up  from  815,000  in  1994. 
Southwest  Austin,  which  covers  only  a 
portion  of  the  Barton  Springs  watershed, 
is  projected  to  almost  double  in  size, 
from  an  estimated  32,000  people  in 
1994  to  58.000  by  the  year  2020. 
Likewise,  the  population  in  northern 
Hays  County  is  expected  to  more  than 
triple  in  size  by  the  year  2020,  from 
18.000  in  1994  to  68.000  in  2020  (ATS 
1994).  According  to  the  Capital  Area 
Planning  Council  (CAPCO).  Hays 
County  has  the  second  highest  growth 
rate  in  the  ten-county  CAPCO  region. 
Dripping  Springs,  which  is  located  in 
the  contributing  zone  between  Onion 
Creek  and  Barton  Creek,  "will  likely 
continue  to  experience  a  high  rate  of 
growth  as  development  continues  along 
U.S.  290  from  the  Oak  Hill  area 
westward"  (CAPCO  1990). 

Several  major  highways,  including  a 
segment  of  State  Highway  45,  the 
southern  extension  of  Loop  1 
("MOP AC"),  and  the  Southwest 
Parkway  have  been  built  in  the  last 
decade  to  accommodate  the  projected 
population  growth,  real  estate 
speculation,  and  traffic  demands  in  this 
area.  Justification  for  the  Highway  290 
expansion  was  largely  based  on  the 
population  growth  projected  for  and 
already  occiuring  in  this  area  (ATS 
1994).  In  addition  to  these  roadways, 
the  remainder  of  State  Highway  45,  an 
82-mi  loop  around  Austin,  is  proposed 
to  be  built  within  the  next  20  to  25 
years.  This  highway  would  cross  Barton 
Creek  and  several  other  creeks  in  the 
Barton  Springs  watershed  (City  of 
Austin  1994). 

Less  than  2.400  ha  (6,000  ac)  of 
preserve  lands  currently  exist  in  the 
Barton  Springs  watershed  (USFWS 
1996).  Much  of  the  remaining  area  along 
Barton  Creek  and  within  the  City  of 
Austin's  Extra-territorial  Jurisdiction 
(FTJ)  is  slated  for  development  at  levels 
of  greater  than  30  percent  impervious 
cover  (City  of  Austin  unpubl.  data). 

B.  OverutiUzation  for  conunercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  from  overutilization 
of  this  species  is  known  at  this  time. 

C.  Disease  or  predation.  No  diseases 
or  parasites  of  the  Barton  Springs 
salamander  have  been  reported.  Primary 
predators  of  the  Barton  Springs 
salamander  are  believed  to  be  predatory 
fish  and  crayfish;  however,  no 
information  exists  to  indicate  that 
predation  poses  a  major  threat  to  this 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  existing 
rules  or  regulations  specifically  require 
protection  of  the  Barton  Springs 
salamander  or  the  Barton  Springs 


ecosystem,  and  no  comprehensive  plan 
is  in  place  to  protect  the  Barton  Springs 
watershed  froin  increasing  threats  to 
water  quahty  and  quantity.  The 
salamander  is  not  included  on  the 
TPWD's  list  of  threatened  and 
endangered  species,  so  the  species  is  not 
protected  by  that  agency. 

Since  the  publication  of  the  proposed 
rule,  the  City  of  Austin's  "Save  Our 
Springs"  (SOS)  ordinance  was 
overt\imed  by  a  Hays  Coimty  jury  in 
November  1994  (Jerry  J.  Quick,  et  al.  v. 
City  of  Austin).  iSior  to  its  invalidation, 
the  SOS  ordinance  was  the  most 
stringent  water  quahty  protection 
regulation  in  the  Barton  Springs 
watershed,  requiring  impervious  cover 
limitations  of  15  to  25  percent  (based  on 
net  site  area],  buffers  along  major  creeks, 
no  increases  in  loadings  of  13 
pollutants,  barring  of  exemptions  and 
variances  from  the  ordinance 
provisions,  and  attempts  to  reduce  the 
risk  of  accidental  contamination 
(Camille  Bamett,  City  of  Austin,  in  litt., 
1993). 

hi  addition  to  the  overtiuning  of  the 
SOS  ordinance,  several  bills  passed 
during  the  State's  74th  (1995)  legislative 
session  that  ciutail  the  City  of  Austin's 
abihty  to  implement  water  quality 
protective  measures  within  its  five-mile 
ET).  Senate  Bill  1017  and  House  Bill 
3193  exempt  large  developments  (over 
1,000  acres,  or  500  acres  if  approved  by 
the  TNRCC)  from  all  City  of  Austin 
water  quality  ordinances  and  land  use 
regulations.  The  TNRCC  has  determined 
that  this  legislation  conflicts  with  State 
and  Federal  regulations;  does  not 
address  groundwater  quality;  is 
inadequate  to  ensure  protection  of 
surface  water  quaUty  and  would  not 
meet  State  water  quality  standards; 
provides  Uttle  or  no  inspection, 
enforcement,  or  compUance  safeguards; 
and  would  allow  surface  and 
groundwater  quahty  to  degrade  (Mark 
Jordan,  TNRCC.  in  litt..  1995).  Other 
laws  passed  during  the  1995  session 
that  limit  the  enforcement  authority  of 
local  governments  include  Senate  Bill 
14,  which  allows  landowners  to  sue 
local  and  State  governments  to 
invalidate  regulations  or  seek 
compensation  for  actions  that  would 
decrease  property  values  by  25  percent 
or  more;  and  Senate  Bill  1704,  which 
"grandfathers"  developers  from  updated 
health  and  safety  ordinances. 

Other  laws  and  regulations  potentially 
afiiecting  water  quality  in  the  Barton 
Springs  watershed  include  the  Federal 
Clean  Water  Act,  Safe  Drinking  Water 
Act,  Resource  Conservation  and 
Recovery  Act,  and  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act;  the 


Edwards  Rules  and  Texas  Underground 
Storage  Tanks  Act  (30  Texas 
Administrative  Code,  Chapters  313  and 
334),  which  are  promulgated  and 
enforced  by  the  TNRCC;  the  Qty  of 
Austin's  water  quality  protective 
ordinances  (Williamson  Creek 
Ordinance  (1980).  Barton  Creek 
Watershed  Ordinance  (1981),  Lower 
Watersheds  Ordinance  (1981), 
Comprehensive  Watersheds  Ordinance 
(1986),  "Composite  Ordinance"  (1991), 
and  the  amended  Composite  Ordinance 
(1994);  and  the  City  of  Dripping  Springs' 
Site  Development  Ordinance  52B.  In 
addition  to  the  inadequacies  of  these 
rules  and  regulations  (discussed  below), 
many  of  the  agencies  charged  with  their 
administration  lack  adequate  resources 
to  carry  out  their  responsibiUties 
(TNRCC  1994). 

The  purpose  of  the  Clean  Water  Act 
is  "to  restore  and  maintain  the  physical, 
chemical,  and  biological  integrity  of  the 
Nation's  waters."  Section  304  of  the 
Clean  Water  Act  provides  the  EPA 
authority  to  develop  water  quahty 
criteria  to  protect  water  resoiuces, 
including  groundwater.  However,  the 
primary  focus  of  the  Clean  Water  Act  is 
on  surface  water,  and  the  law  does  not 
mandate  protection  of  groundwater 
resources.  Furthermore,  surface  and 
groundwater  tend  to  be  treated  as 
separate  and  distinct  resources  rather 
than  interactively,  and  protection 
focuses  on  human  use  rather  than 
effects  on  aquatic  organisms.  Section 
302,  which  provides  for  a  National 
Pollution  Discharge  Ehmination  System 
(NPDES),  primarily  addresses  point 
source  pollution  and  not  non-point 
source  pollution  or  groundwater 
contamination.  Efforts  are  needed  to 
integrate  the  relationship  between 
surface  and  groundwater  into  the 
regulatory  framework  and  to  assess  the 
impact  of  surface  water  regulations  and 
management  practices  on  groundwater 
resources. 

Part  C  of  the  Safe  Drinking  Water  Act, 
the  Underground  Injection  Control 
Program,  requires  that  the  injection  of 
fluids  underground  not  endanger 
drinking  water  suppUes.  Section  1427 
(Sole  Source  Aquifer  Program)  requires 
that  federally  funded  projects 
potentially  affecting  a  sole  source 
aquifer  ensure  that  drinking  water  will 
not  be  contaminated.  A  portion  of  the 
Barton  Springs  watershed  has  been 
designated  as  a  Sole  Source  Aquifer. 
The  Sole  Source  Aquifer  Program 
apphes  only  to  Federal  projects  and  not 
to  State  or  private  projects,  unless  they 
receive  Federal  funds,  and  no 
requirements  related  to  aquatic 
organisms  are  included. 
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The  Federal  Resource  Conservation 
and  Recovery  Act  (RCRA)  and 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  focus  on  remedial  actions  once 
groimdwater  contamination  has 
occurred,  rather  than  on  prevention. 
Under  these  Acts,  monitoring  is 
required  to  determine  when  remediative 
cleanup  actions  following  groundwater 
contamination  by  chemical  and  waste 
sites  is  complete.  In  addition,  the  RCRA 
requires  that  all  underground  storage 
taiiks  installed  since  1988  be  equipped 
with  spill  and  overfill  protection 
devices,  protected  from  corrosion  that 
could  result  in  releases,  and  equipped 
with  devices  that  would  detect  any 
releases  that  might  occur.  Previously 
existing  tanks  are  to  be  upgraded  to 
these  same  standards  over  a  ten-year 
period. 

Much  of  the  responsibility  for 
protecting  surface  and  groundwaters  is 
directed  to  and  administered  by  the 
states.  Section  106  of  the  Clean  Water 
Act  provides  funds  to  the  states  for 
water  quality  programs,  including 
comprehensive  groundwater  protection 
programs.  Section  303  requires  states  to 
set  water  quality  standards  for  surface 
waters,  employing  the  criteria 
established  by  the  EPA  under  section 
304,  and  to  designate  uses  for  each 
water  body.  Section  319  provides 
technical  and  financial  assistance  to  the 
states  to  implement  programs  to  control 
nonpoint  source  pollution  for  both 
surface  water  and  groundwater.  The 
EPA's  policy,  "Protecting  the  Nation's 
Groundwater  EPA's  Strategy  for  the 
1990's"  also  recognizes  states  as  having 
the  primary  role  of  protecting 
groundwater.  Section  1428  of  the  Safe 
Drinking  Water  Act,  the  Wellhead 
Protection  Program,  directs  states  to 
control  sources  of  contaminants  near 
public  supply  wells  used  for  drinking 
water.  Most  of  the  State  of  Texas'  efforts 
to  protect  surface  and  groundwater 
resources  focus  on  point  sources  of 
pollution,  monitoring,  and  remediative 
actions  (TNRCC  1994).  The  TNRCC's 
Tier  D  Antidegradation  Policy  applies 
only  to  regulatory  actions  that  would 
exceed  fishable/swimmable  quality  of 
Barton  and  Onion  creeks,  and  allows 
degradation  if  necessary  for  important 
economic  or  social  development. 

The  Edwards  Rules  regulate 
construction-related  activities  on  the 
recharge  zone  of  the  Edwards  aquifer 
that  may  "alter  or  disturb  the 
topographic,  geologic,  or  existing 
recharge  characteristics  of  a  site"  as  well 
as  any  other  activity  "which  may  pose 
a  potential  for  contaminating  the 
Edwards  aquifer."  including  sewage 
collection  systems  and  hazardous 


materials  storage  tanks.  The  Edwards 
Rules  regulate  construction  activities 
though  review  of  Water  Pollution 
Abatement  Plans  (WPAPs).  The  WPAPs 
do  not  require  site-specific  water  quality 
performance  standards  for 
developments  over  the  recharge  zone 
nor  do  they  address  land  use. 
impervious  cover  limitations,  nonpoint 
source  pollution,  application  of 
fertilizers  and  pesticides,  or  retrofitting 
for  developments  existing  prior  to  the 
implementation  of  the  Rules.  (Travis 
County  was  incorporated  into  the  Rules 
in  March  1990;  Hays  County  was 
incorporated  in  1984.)  The  WPAPs  also 
do  not  apply  to  development  activities 
in  the  aquifer's  contributing  zone.  To 
date,  the  Edwards  Rules  do  not  include 
a  comprehensive  plan  to  address  the 
efiiects  of  cumulative  impacts  on  water 
quality  in  the  aquifer  or  its  contributing 
zone. 

The  Edwards  Rules  and  the  Texas 
Underground  Storage  Tanks  Act  (Tide 
31,  Chapters  313  and  334  of  the  Texas 
Administrative  Code)  require  that  all 
tanks  installed  after  September  29, 1989, 
be  equipped  with  release  detection 
devices,  corrosion  protection,  and  spill/ 
overflow  protection;  that  all  previously 
existing  tanks  be  upgraded  to  the  same 
standards  by  December  22. 1994;  and 
that  tanks  located  in  the  Edwards 
aquifer  recharge  and  traiuition  zones  be 
of  double-walled  or  equivalent 
construction  with  continuous 
monitoring  of  the  space  betMreen  the 
tank  and  piping  walls  for  leak  detection. 
The  adequacy  of  these  measures  in 
preventing  groundwater  contamination, 
particularly  over  the  long  term,  has  not 
been  demonstrated.  Routine  testing  of 
tanks  to  ensure  proper  functioning  is 
not  required  until  after  a  leak  has  been 
detected,  and  no  routine  monitoring  or 
testing  by  the  TNRCC  is  conducted  to 
determine  compliance  with  the 
regulations.  Formal  approval  by  the 
TNRCC  of  construction  plans  for  new 
tanks  is  only  required  for  the  recharge 
zone  and  not  the  contributing  zone.  The 
TNRCC  does  not  maintain  a  database  of 
the  total  number  of  storage  tanks  that 
have  been  upgraded,  those  that  still 
need  to  be  upgraded,  or  those  that  are 
in  violation  of  the  regulations  (Jackie 
Hardee.  TNRCC.  pers.  comm.,  1995). 

A  Section  10(aHl)(B)  permit  allowing 
the  incidental  taking  of  two  endangered 
songbirds  and  six  endangered  kaist 
invertebrates,  known  as  the  Balcones 
Canyonlands  Conservation  Plan  (BCCP). 
was  issued  to  Travis  County  and  the 
City  of  Austin  in  May  1996  (USFWS 
1996).  The  BCCP  does  not  allow 
incidental  taking  of  the  Barton  Springs 
salamander,  and  requires  that  all  permit 
applicants  ensure  that  their  activities  do 


not  degrade  waters  in  the  Barton 
Springs  watershed.  The  guidance 
provided  in  the  Available  Conservation 
Measures  section  of  this  final  rule  is 
intended  to  assist  landowners  in 
achieving  this  goal.  Acquisition  of  4.000 
acres  in  the  Barton  Creek  watershed  as 
BCCP  preserve  land  will  provide 
additional  benefits  to  the  salamander  by 
preserving  the  natural  integrity  of  the 
landscape  and  positively  contributing  to 
water  quality  and  quantity  in  Barton 
Creek  and  Barton  Springs.  The  BCCP 
does  not  apply  to  development  activities 
in  Hays  County. 

To  protect  water  quantity  in  the 
Barton  Springs  segment,  the  BS/EACD 
has  developed  a  Drought  Contingency 
Plan  (D.G.  Rauschuber  &.  Associates  and 
R.J.  Brandos  Co.  1990).  Barton  Springs 
has  always  flowed  during  recorded 
history,  and  one  of  the  BS/EACD's  goals 
is  to  assure  that  Barton  Springs  flow 
"does  not  fall  appreciably  below 
historic  low  levels"  (D.G.  Rauschuber  & 
Associates  and  R.J.  Brandes  Co.  1990). 
The  BS/EACD  regulates  about  60  to  80 
percent  of  the  total  volume  that  is 
pumped  from  the  Barton  Springs 
segment  and  has  the  abihty  to  limit 
development  of  new  wells,  impose 
water  conservation  measures,  and 
curtail  pumpage  from  these  wells  during 
drought  conditions  (Bill  Couch,  BS/ 
EACD.  pers.  comm.,  1992,  and  in  litt. 
1994;  Botto  and  Rauschuber  1995). 
According  to  the  BS/EACD  (B.  Couch, 
pers.  comm.,  1992).  water  well 
production  in  the  higher  elevations  of 
the  Barton  Springs  segment  has  been 
limited  during  periods  of  lower  aquifer 
levels  in  recent  years.  However,  the 
ability  of  the  BS/EACD  to  ensure  the 
success  of  the  plan  is  limited,  since  it 
does  not  regulate  20  to  40  percent  of  the 
total  volimie  that  is  pumped  from  the 
Barton  Springs  segment. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
very  restricted  range  of  the  Barton 
Springs  salamander  makes  this  species 
especially  vxUnerable  to  acute  and/or 
chronic  groundwater  contamination. 
Since  the  salamander  is  fully  aquatic, 
there  is  no  possibility  for  escape  from 
contamination  or  other  threats  to  its 
habitat  A  single  incident  (such  as  a 
contaminant  spill)  has  the  potential  to 
eliminate  the  entire  species  and/or  its 
prey  base.  Crustaceans,  particularly 
amphipods,  on  which  the  salamander 
feeds  are  especially  sensitive  to  water 
pollution  (Mayer  and  Ellersieck  1986; 
Phipps  et  al.  1995;  Burton  and  Ingersoll 
1994). 

Research  indicates  that  amphibians, 
particularly  their  eggs  and  larvae,  are 
sensitive  to  many  pollutants,  such  as 
heavy  metals;  certain  insecticides. 
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particularly  cydodienes  (endosulfan, 
endrin.  toxaphene,  and  dieldrin).  and 
certain  organophosphates  (parathion, 
malathion):  nitrite;  salts:  and  petroleum 
hydrocarbons  (Harfenist  et  al.  1989). 
Christine  Bishop  (Canadian  Wildlife 
Service)  states  that  ''the  health  of 
amphibians  can  suffer  &om  exposure  to 
pesticides  (Harfenist  et  al.  1989). 
Because  of  their  semipermeable  skin, 
the  development  of  their  eggs  and  larvae 
in  water,  and  their  position  in  the  food 
web,  amphibians  can  be  exposed  to 
watertmme  and  airt>ome  pollutants  in 
their  breeding  and  foraging  habitats 
•  *  *.  [Furthermore]  pesticides 
probably  change  the  quality  and 
quantity  of  amphibian  food  and  habitat 
(Bishop  and  Pettit  1992)."  Toxic  effects 
to  amphibians  from  pollutants  may  be 
either  lethal  or  sublethal,  including 
morphological  and  developmental 
aberrations,  lowered  reproduction  and 
siu^val,  and  changes  in  behavior  and 
certain  biochemical  processes. 

Observations  of  central  Texas  Eurycea 
salamanders  in  captivity  indicate  that 
these  species,  including  the  Barton 
Springs  salamander,  are  very  sensitive 
to  changes  in  water  quality  and  are 
"quite  delicate  and  difficult  to  keep 
alive"  (Sweet,  in  lift..  1993).  Sweet 
reported  that  captive  individuals  exhibit 
adverse  reactions  to  plastic  containers, 
aged  tapwater,  and  detergent  residues. 
The  water  in  which  these  salamanders 
are  kept  also  requires  frequent  changing 
(Sweet,  in  Utt.,  1993).  Unsuccessful 
attempts  at  captive  propagation  of  the 
San  Marcos  salamander  (Janet  Nelson, 
Southwest  Texas  State  University,  pers. 
comm.,  1992)  and  very  limited  success 
at  inducing  captive  spawning  in  the 
Barton  Springs  salamander  (Abies, 
Coale,  and  Dwyer,  pers.  comms..  1996) 
may  also  be  due  to  these  species' 
sensitiviW  to  environmental  stress. 

Several  citizens  have  expressed 
concern  over  impacts  to  the  salamander 
from  recreational  use  of  Barton  Springs 
Pool  for  swimming.  Ho%vever.  no 
evidence  exists  to  indicate  that 
swimming  in  Barton  Springs  Pool  poses 
a  threat  to  the  salamander  population, 
which  is  located  3  to  5  m  (10  to  15  ft) 
below  the  water's  siuface.  The  siirvey 
data  show  no  correlation  between 
recreational  use  of  the  pool  and 
salamander  abundance.  Furthermore, 
salamander  population  declines  have 
occtured  in  EUza  Pool,  which  is  closed 
to  the  public.  Although  certain  pool 
maintenance  practices  may  impact 
individual  salamanders  occurring  in  the 
pools,  they  are  unlikely  to  have  a  mayor 
impact  on  the  entire  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
infonnation  available  regarding  the  past. 


present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  The  best  scientific  data  indicate 
that  listing  the  Barton  Springs 
salamander  as  endangered  is  warranted. 
Critical  habitat  is  determined  to  be  not 
prudent  for  this  species  for  the  reasons 
discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  protection  imder  the  Act  is  no 
longer  necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  he  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(aHl))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identiBcation  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  The  Service 
finds  that  designation  of  the  springs 
occupied  by  the  Barton  Springs 
salamander  as  critical  habitat  would  not 
be  prudent  because  it  would  not  provide 
a  conservation  benefit  to  the  species. 

Designation  of  critical  habitat  benefits 
a  listed  species  only  when  adverse 
modification  or  de^ruction  of  critical 
hatutat  could  occur  Mfithout  the  survival 
and  recovery  of  the  species  also  being 
jeopardized.  Because  the  Barton  Springs 
salamander  is  restricted  to  one  area  that 
discharges  water  frcHn  the  entire  Barton 
Springs  watershed,  any  action  that 
would  result  in  adverse  modification  or 
destruction  of  the  salamander's  critical 
habitat  wotild  also  jeopardize  its 
continued  survival  and  recovery. 
Designating  critical  habitat  would 
therefore  not  provide  a  benefit  to  the 
species  beyond  the  benefits  already 
provided  by  listing  and  subsequent 


evaluation  of  activities  under  the 
jeopardy  standard  of  section  7  of  the 
Act.  Because  jeopardy  to  the  species  and 
adverse  modification  of  its  critical 
habitat  are  indistingiiishable,  the 
Service  has  determined  that  designation 
of  critical  habitat  for  the  Barton  Springs 
salamander  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  public  awareness  and 
conservation  actions  by  Federal,  State, 
and  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  Usted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

The  health  of  the  aquifer  and  Barton 
Springs,  and  the  long-term  survival  of 
the  Barton  Springs  salamander,  can  only 
be  ensured  through  a  concerted, 
organized  effort  on  the  part  of  all 
affected  Federal,  State,  and  local 
governments  and  the  private  citizenry  to 
protect  the  Barton  Springs  watershed. 
Conservation  and  management  of  the 
Barton  Springs  salamander  will  entail 
removing  threats  to  its  siwival, 
including — (1)  protecting  the  quality 
and  quantity  of  springflow  from  Barton 
Springs  by  implementing 
comprehensive  management  programs 
to  control  and  reduce  point  and 
nonpoint  sources  of  pollution 
throughout  the  Barton  Springs 
watershed;  (2)  minimizing  the  risk  and 
likelihood  of  pollution  events  that 
would  afiiect  water  quality;  (3) 
strengthening  efforts  to  protect 
groundwater  and  springflow  quantity; 
(4)  continuing  to  examine  and 
implement  pool  cleaning  practices  and 
other  park  operations  that  protect  and 
perpetuate  the  salamander's  surface 
habitat  and  population;  and  (5)  public 
outreach  and  education.  It  is  also 
anticipated  that  listing  will  encourage 
continued  research  on  the  critical 
aspects  of  the  Barton  Springs 
salamander's  biology  (e.g.,  longevity, 
natality,  sources  of  mortality,  feeding 
and  breeding  ecology,  and  sensitivity  to 
contaminants  and  other  water  qtiaUty 
constituents). 

Section  7(a)  of  the  Act.  as  amended, 
requires  Fedeval  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endai^ered 


or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7(a)(1)  requires  Federal  agencies 
to  use  their  authorities  to  further  the 
purposes  of  the  Act  by  carrying  out 
programs  for  listed  species.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species.  If  a  Federal  action  may 
afiiect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into 
consultation  with  the  Service,  unless 
the  Service  agrees  with  the  agency  that 
the  action  is  not  likely  to  adversely 
affect  the  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildUfe.  These 
prohibitions,  codified  at  50  CFR  17.21. 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  himt.  shoot,  wound,  kill.  trap, 
or  collect,  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
conunerce  in  the  course  of  conmaerdal 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  conunerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Barton 
Springs  saltunander  is  not  known  to  be 
commercially  traded  and  such  permit 
requests  are  not  expected. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circtunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service  (59  FR 
34272;  July  1. 1994)  to  identify  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  listed,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range,  and  to  assist  the  public 
in  identifying  measiu'es  needed  to 
protect  the  species.  Aside  from  the 
potential  for  catastrophic  spills,  no 
single  development  activity  or  water 
withdrawal  in  and  of  itself  is  likely  to 


significantly  impact  water  quality  and 
quantity  in  the  Barton  Springs 
watershed.  Rather,  it  is  the  sum  of  all  of 
these  activities  and  their  associated 
impacts  that  threaten  this  resource  and 
the  survival  of  the  Barton  Springs 
salamander.  Because  nuxt  of  the  threats 
to  the  salamander  come  fix>m  diffuse 
sources  that  are  cumulative  in  nature, 
their  effects  will  be  observable  at  the 
ecosystem  and  population  level  rather 
than  at  the  individual  level.  Thus,  the 
purpose  of  this  guidance  is  not  only  to 
identify  activities  that  would  or  would 
not  likely  result  in  "take"  at 
individuals,  but  activities  tiiat  in 
combination  will  ultimately  affect  the 
long-term  siuvival  of  the  Barton  Springs 
salamander.  This  guidance  should  not 
be  used  to  substitute  for  local  efforts  to 
develop  and  implement  comprehensive 
management  programs  for  the  Barton 
Springs  watershed. 

Activities  that  the  Service  believes  are 
unlikely  to  result  in  a  violation  of 
section  9  for  the  Barton  Springs 
salamander  are: 

(1)  Range  management  and  other 
agricultural  practices  that  promote  good 
vegetative  cover  and  soil  conditions  (for 
example,  low  to  moderate  stocking 
rates,  rotational  and  deferred  grazing, 
and  maintaining  native  bunchsrasses); 

(2)  Swimming  in  Barton  Sprmgs  pool; 

(3)  Buying  or  selling  of  property; 

(4)  Improvements  to  existing 
structures,  such  as  renovations, 
additions,  reftairs.  or  replacement; 

(5)  New  developments  or  construction 
that  do  not  result  in  an  appreciable 
change  in  the  quality  or  quantity  of 
water  in  the  Barton  Springs  watershed 
above  normal  background  conditions 
(non-degradation).  Generally,  new 
developments  and  construction 
designed  and  implemented  piusuant  to 
State  and  local  water  quality  protection 
regulations  in  effect  as  of  the  date  of  this 
rule  will  not  result  in  a  violation  of 
section  9; 

(6)  Routine  residential  lawn 
maintenance;  and 

(7)  Upgrading  or  replacing  existing 
structures  (such  as  bridge  crossings, 
BMPs,  septic  systems,  imderground 
storage  tanks)  in  order  to  minimize 
pollutant  loadings  into  receiving  waters. 

Activities  that  the  Service  believes 
could  potentially  harm  the  Barton 
Springs  salamander  and  resiUt  in  a 
violation  of  section  9  include: 

(1)  Collecting  or  handling  of  the 
species  without  appropriate  permits; 

(2)  Alteration  or  disttirbance  of  the 
Barton  Springs  salamander's  habitat  in 
the  pools  where  it  occius  (including  use 
of  chemicals  to  clean  the  pools  where 
the  salamander  occurs;  use  of  high 
pressure  fire  hoses  in  salamander 


habitat,  removal  of  beneficial  aquatic 
plants;  dredging;  and  frequent  and/or 
prolonged  drawdown,  particularly 
diiring  drought); 

(3)  niegal  discharges  or  dumping  of 
chemicals,  silt,  sewage,  fertilizen. 
pesticides,  heavy  metals,  oil.  organic 
wastes,  or  other  pollutants  into  the 
Barton  Springs  watershed; 

(4)  New  developments  or  construction 
not  designed  and/or  implranented 
pursuant  to  State  and  local  water  quality 
protection  regulations  in  effect  as  of  the 
date  of  this  rule,  that  result  in  an 
appreciable  change  in  the  quality  or 
quantity  of  water  in  the  Barton  Springs 
watOTshed  above  normal  background 
conditicms  (non-degradation); 

(5)  Withdrawal  of  water  from  the 
aquifer  to  the  point  at  which 
springflows  at  Barton  Springs 
appreciably  diminish; 

(6)  Withdrawal  of  water  bom  the 
contributing  zone  to  the  point  at  which 
baseflows  in  the  creeks  appreciably 
diminish; 

(7)  Introduction  of  iH>n-native  aquatic 
species  (fish,  plants,  other)  into  Barton 
Springs  or  the  Barton  Springs  segment 
of  the  Edwards  aquifer; 

(8)  Destruction  or  alteration  of  caves, 
sinkholes,  or  other  significant  recharge 
features  (including  dumping, 
vandalism,  and/or  diverting 
contaminated  water  into  these  fiaatures); 
and 

(9)  Destruction  or  alteration  of  spring 
orifices  that  provide  water  to  Barton 
Springs. 

Questions  as  to  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the 
Service's  Austin  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
regarding  prohibitions  and  permits 
should  be  addressed  to  the  U.S.  Fish 
and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103 
(telephone:  505/248-6920;  fecsimile: 
505/248-6922). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regtUations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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Kequirod  DetBrminations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  infbnnation  collection 
requirements. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
from  the  Austin  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
final  rule  is  Lisa  O'Donnell,  Austin 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 


List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  su'bchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  AMPHIBL\NS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

{17.11    Endangered  and  threatened 
wildlife. 


(h)'* 


opecies 


Common  name 


Scientific  name 


Vertebrate 

population 

Historic  range    where  endarv 

gered  or 

threatened 


Status 


When        Critical      Special 
listed         habitat        rules 


AMPHIBIANS 


Salamander.  Barton  Springs  Eurycea  sosorum U.S.A.  (TX)        Entire  E 


612    NA 


NA 


Dated:  April  24, 1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-11194  Filed  4-29-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martietlng  ServlM 

7  CFR  Part  1220 
[No.  LS-07-006] 

SoytMan  Promotion  and  Rosoarch: 
Amend  ttw  Order  to  Adjust 
Repreeentation  on  the  United  Soytiean 
Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMII4ARY:  This  proposed  rule  would 
adjust  the  number  of  members  for 
certain  States  on  the  United  Soybean 
Board  (Board)  to  reflect  changes  in 
production  levels  that  have  occurred 
since  the  Board  was  reapportioned  in 
1994.  Tliese  adjustments  are  required  by 
the  Soybean  Promotion  and  Research 
Order  (Order)  and  would  result  in  an 
increase  in  Board  membership  from  59 
to  62  effective  with  the  Secretary's  1998 
appointments. 

DATES:  Written  comments  must  be 
received  by  May  30, 1997. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS).  USDA,  Room 
2604-^;  P.O.  Box  96456;  Washington, 
D.C.  20090-6456,  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Room  2606,  South  Agricultural 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  D.C 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  and 
Regulatory  Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 


This  rule  was  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  Intended  to  have  a 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  lawrs, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  coimection  with  the  CMer, 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition,  if  a 
complaint  for  this  purpose  is  filed 
vsrithin  20  days  after  the  date  of  the  entry 
of  the  ruling. 

Effect  on  Small  Entities 

The  Agricultural  Marketing  Service 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  because  it 
only  adjusts  representation  on  the  Board 
to  reflect  changes  in  production  levels 
that  have  occurred  since  the  Board  was 
reapportioned  in  1994.  As  such,  these 
changes  will  not  impact  on  persons 
subject  to  the  program,  lliere  are  an 
estimated  381,000  soybean  producers 
who  pay  assessments  and  an  estimated 
10,000  first  purchasers  who  collect 
assessments,  most  of  whom  would  be 
considered  small  entities  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.601). 

Background  and  Pnyosed  Changes 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 


expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  pwrcent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Piusuant  to  the  Act,  an  Order 
was  made  effective  July  9, 1991.  The 
Order  established  a  Board  of  60 
members.  For  purposes  of  establishing 
the  Board,  the  United  States  was 
divided  into  31  geographic  units. 
Representation  on  the  Board  from  each 
unit  was  determined  by  the  level  of 
production  in  each  unit.  The  Secretary 
appointed  the  initial  Board  on  July  11, 
1991.  The  Board  is  composed  of 
soybean  producers. 

Section  1220.201(c)  of  the  Orda 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Board  shall  review 
soybean  production  levels  in  the 
geographic  units  throughout  the  United 
States.  The  Board  may  recommend  to 
the  Secretary  modification  in  the  levels 
of  production  necessary  for  Board 
membership  for  each  unit  At  its  March 
1997  meeting  the  Board  voted  to 
recommend  to  he  Secretary  that  no 
modification  by  made. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Secretary  must  review 
the  volume  of  production  of  each  unit 
and  adjust  the  boundaries  of  any  imit 
and  the  number  of  Board  members  from 
each  such  unit  as  necessary  to  ccmform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable.  States  with  annual  average 
soybean  production  of  less  than 
3,000,000  bushels  shall  be  grouped  into 
geographically  contiguous  units,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3,000,000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  on  the 
Board;  (2)  units  with  at  least  3,000,000 
bushels,  but  fiewer  than  15,000,000 
bushels  shall  be  entiUed  to  one  board 
member;  (3)  units  with  15,000,000 
bushels  or  more  but  fewer  than 
70,000,000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fiewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
imits  with  200,000,000  bushels  or  more 
shall  be  entitled  to  four  Board  memb««. 

Current  representation  on  the  Board 
(59),  and  the  number  of  geographical 
imits  (30),  have  been  based  on  average 
production  levels  for  the  years  1989- 
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1993  (excluding  the  crops  in  years  in 
which  production  was  the  highest  and 
in  which  production  was  the  lowest)  as 
reported  by  the  National  Agricultiual 
Statistics  Service  (NASS)  of  the  U.S. 
Department  of  Agriculture. 

Proposed  representation  on  the  Board 
(62)  is  based  on  average  production 
levels  for  the  years  1992-1996 
(excluding  the  crops  in  years  in  which 
production  was  the  highest  and  in 
which  production  was  the  lowest)  as 
reported  by  NASS. 

The  number  of  geographical  imits 
would  remain  at  30. 

This  proposed  rule  would  adjust 
representation  on  the  Board  as  follows: 


Proposed 
represen- 
tation 

4 
4 
3 
2 
1 


tncfana  

Minnesota 

SouttiOaltota 
North  Dd(o(a. 
Virginia  


Board  adjustment  as  proposed  by  this 
rulemaking  would  be  effective,  if 
adopted,  with  the  1996  nominations  and 
appointments. 

List  of  Sobjects  in  7  CFR 1220 

Administrative  practice  and 
procedure.  Advertising,  Agricultiual 
research.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  Soybeans  and  soybean 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
part  1220  be  amended  as  follows: 

PART  1220-SOYBEAN  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Andiortty:  7  U.S.C  6301-6311. 

2.  In  §  1220.201,  the  table 
immediately  following  paragraph  (a)  is 
revised  to  read  as  follows: 


11220201 
(a)  •  •  • 


Membership  of  board. 


Unit 

Number  of  members 

IKnois 

4 

Iowa  

4 

Minnesota .. 

4 

Indiana „ 

4 

Missouri 

3 

0I*> „ 

3 

Affcansas  

3 

^4et)raska 

3 

South  Dakota 

3 

Mississippi 

2 

Unit 

Number  of  members 

Kansas 

2 

Louisiana 

2 

Tennessee  

2 

North  Carolina 

2 

Kentudty 

2 

Mictiigan 

2 

North  Dakota 

2 

Maryland 

2 

Wisconsin 

2 

Virginia  _ 

Georgia  

South  Carolina 

Alabama 

Delaware  ... . 

T»v^^ 

Pennsylvania 

Oklahoma 

New  Jersey 

Eastern  Region 

(New  York,  Mas- 

sachusetts, Con- 

nectKut,  Fkxkla. 

Rhode  Island, 

Vermont.  New 

Hampshire, 

Maine.  West  Vir- 

ginia. District  of 

Columbia.  aixJ 

Puerto  Rico  

1 

Western  Region 

(Montana.  Wy- 

. 

oming,  Cokxado, 

New  Mexico. 

Idaho,  Utah.  Ari- 

zona, Wastv 

ington,  Oregon, 

Nevada,  Califor- 

nia, Hawaii,  and 

Alaska)  

1 

Dated:  April  24.  1997. 
Barry  L.  Carpenter, 
Director,  Livestock  and  Seed  Division. 
(FR  Doc  97-11105  Filed  4-29-97;  8:45  am] 
BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1703 
RIN  0S72-AB31 

Distance  Learning  and  Teiemedlcine 
Loan  and  Grant  Program;  Correction 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Proposed  rule:  Correction. 

StJMMARY:  This  document  contains 
corrections  to  the  proposed  regulations 
which  were  published  Wednesday, 
April  16, 1997  (62  FR  18666).  The 
regulations  related  to  the  requirements 
for  submitting  an  application  for 
financial  assistance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  L.  Eddy,  Deputy  Assistant 
Administrator.  Telecommunications 


Program,  Rural  Utilities  Service, 
telephone  niunber  (202)  720-9554. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regidations  that  are  the 
subject  of  these  corrections,  supersede 
paragraph  (c)  of  §  1703.113  as  proposed 
and  would  alted  persons  submitting 
applications  for  financial  assistance 
under  7  CFR  1703.  subpart  D.  Title  Vn, 
section  704.  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127)  amended  Chapter  1  of 
subtitle  D  of  title  XXIU  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  by  authorizing  the  Secretary 
of  Agriculture  to  make  loans  for 
distance  learning  and  telemedicine 
services  in  rural  areas.  The  proposed 
regulations  would  amend  7  CFR  part 
1703  to  set  forth  the  rules  for  this  ndw 
loan  program  to  be  administered  by  the 
RUS. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  Federal  Register 

document  97-9422  published  on  April 
16.  1997,  at  62  FR  18677  is  corrected  as 
follows: 

S  1703.113    [Conected] 

1.  On  page  18686.  in  the  third 
column,  in  §  1703.113,  paragraph  (c), 
line  three,  the  date  "May  31,  1997,"  is 
corrected  to  read  "(60  days  from  the 
date  of  publication  of  the  final  rule).." 

2.  On  page  18686,  in  the  third 
column,  in  §  1703.113.  paragraph  (c), 
line  24.  the  date  Vby  May  31"  is 
corrected  to  read  "(not  later  than  60 
days  bom  the  date  of  publication  of  the 
final  rule]." 

Dated:  April  23, 1997. 
WaUy  Beyer. 

Administrator,  Rural  Utilities  Service. 
IFR  Doc.  97-11102  Filed  4-29-97;  8:45  am] 
HLUNQ  COOC  341»-1fr.^ 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 40, 50, 70,  and  72 
RIN  31S0-AF64 

Seif-Guarantee  of  Decommissioning 
Funding  by  Non-Proflt  and  Non-Bond 
Issuing  Licensees 

AGENCY:  Nuclear  Regiilatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  allow  additional  materials 
licensees  and  non-electric  utility  reactor 
licensees  who  meet  certain  financial 
criteria  to  self-guarantee  funding  for 
decommissioning.  Certain  commercial 
corporate  licensees  who  issue  bonds  are 
presently  allowed  to  self-guarantee 
funding  if  they  meet  stringent  financial 
criteria.  The  proposed  rule  would  allow 
non-profit  licensees,  such  as  colleges, 
imiversities,  and  hospitals,  and  also 
some  commercial  licensees  who  do  not 
issue  bonds,  to  self-guarantee  funding, 
provided  they  meet  similarly  stringent 
financial  criteria.  Allowing  qualified 
non-profit  and  non-bond-issuing 
licensees  to  use  self-guarantee  would 
reduce  the  costs  of  complying  with  NRC 
financial  assurance  requirements  while 
providing  adequate  confidence  to  the 
NRC  that  funds  for  deconunissioning 
will  be  available  when  needed. 

DATES:  Submit  comments  by  July  29, 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Comments  may  be  sent  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Attn:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to 
11545  Rockville  Pike.  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays. 

Single  copies  of  this  proposed 
rulemaking  may  be  obtained  by  written 
request  to  Distribution  and  Services 
Section.  Printing.  Graphics  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001,  or  by  tele&x  to  (301)  415-2260. 
For  information  on  submitting 
comments  electronically  see  die 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  section. 
Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washingtrai,  DC. 
These  same  documents  also  may  be 
viewed  and  downloaded  electronically 
via  the  Electronic  Bulletin  Board 
established  by  NRC  for  this  rulemaking 
as  indicated  in  the  discussion  under 
Electronic  Access. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Clark  Prichard,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555,  telephone  (301)415-6203,  e- 
mail  cwpOnrc.gov. 

SUPPI.EMENTARY  INFORMATION:  Ucensees 
subject  to  10  CFR  Parts  30, 40.  70.  and 
72,  whose  operations  involve  the  use  of 
substantial  amounts  of  nuclear 
materials,  and  those  sub|ect  to  10  CFR 
Part  50  M^o  are  applicants  for  or 
holders  of  operating  Ucenses  for 
production  or  utilization  fiacilities  must 
provide  financial  assurance  for 
decommissioning  funding  by  selecting 
from  a  variety  of  mechanisms:  surety 
bond  or  letter  of  credit,  prepayment, 
insurance,  an  external  sinking  fund 
coupled  with  a  surety  or  insiuance,' 
parent  company  guarantee  for  licensees 
that  have  a  qualifying  corporate  parent, 
and,  for  certain  financially  strong 
corporations,  self-guarantee.  A 
statement  of  intent  regarding  obtaining 
funds  to  satisfy  decommissioning 
obligations  may  be  used  by  some 
licensees  that  are  governmental  entities 
(for  example,  public  universities  whose 
charter  providss  for  a  direct  link  to  the 
State  Government). 

Licensees  currently  using  self- 
guarantee  must  pass  a  stringent 
financial  test  that  is  given  in  Appendix 
C  to  10  CFR  Part  30.  Self-guarantee  is 
cturendy  not  available  to  non-profit 
licensees,  such  as  hospitals  and 
universities,  or  to  for-profit  licensees 
who  do  not  issue  btmds,  because  the 
financial  test  for  self-guarantee  uses  the 
rating  of  the  bonds  issued  by  the 
licensee  as  one  measure  of  its  finanriAl 
resoiirces  and  abiUty  to  fund 
decommissionine. 

The  NRC  has  (Wtermined  that  the  use 
of  self-guarantee,  currently  limited  to 
bond-issuing  industrial  OMporations, 
could  be  made  available  to  additional 
categories  of  Ucensees  without 
jeopardizing  the  present  high  level  of 
financial  assiuanoe  that  the 
decommissioning  obligation  requires. 
Allowing  qualified  non-profit  and  non- 
bond  issuing  licensees  to  use  self- 
guarantee  would  reduce  the  costs  of 
complying  with  NRC  financial 
assiuance  requirements  for  those  who 
meet  the  specified  criteria. 

I.  Background 

On  December  29, 1993  (58  FR  68726), 
as  corrected  on  January  12, 1994  (59  FR 
1618),  the  NRC  published  a  notice  of 


■  Pursuant  to  10  CFR  50.75(aN3).  an  electric 
utility  can  Mtisfy  tb«  decommissioning  funding 
requirements  with  an  external  sinking  fund, 
standing  alone.  This  rulemaking  does  not  apply  to 
electric  utilities,  and  does  not  affect  the  NRCs 
Advance  Notice  of  Propoaed  Rulemaking  which 
addresses  decommissioning  funding  assurance 
issues  associated  mth  alecbic  utility  restructuring 
(see  Financial  Assurance  Requirements  for 
Decommissioning  Nuclear  Pmtrer  Reactors— 61  FR 
15427  April  8. 1996). 


final  rulemaking  that  allows  financially 
strong  corporations  with  A  or  better 
bond  ratinjgs  the  option  of  using  self- 
guarantee  as  a  mechanism  for 
complying  with  the  regulations  on 
financial  assurance  for 
decommissioning.  Self-guarantee  was 
added  to  the  list  of  financial  assxuance 
mechanisms  as  a  cost-saving  option  fw 
those  licensees  able  to  meet  the 
stringent  financial  test  required.  The 
NRCs  self-guarantee  procedure  requires 
licensees  to  pass  the  financial  test 
annually.  In  addition,  NRCs 
requirements  for  self-guarantee  provide 
for  early  reporting  by  licensees  of  any 
deterioration  in  financial  condition. 

The  NRCs  decision  to  add  self- 
guarantee  by  qualified  licensees  to  the 
list  of  approved  financial  assiuance 
mechaiiisms  came  in  response  to  a 
petition  for  rulemaking  filed  by  General 
Electric  and  Westinghouse  (PRM-30-59. 
notice  of  receipt  published  Septonber 
25, 1991  (56  FR  48445).  The  petition 
presented  a  case  for  allowing  self- 
guarantee  as  a  cost-saving  option  for 
corporate  Ucensees  able  to  pass  a 
stringent  financial  test  The  NRC 
published  a  notice  of  proposed 
rulemaking  on  January  11. 1993  (58  FR 
3515),  in  response  to  the  petition. 
Several  comment  letters  were  received 
frnm  universities  requesting  that  self- 
guarantee  also  be  appUed  to  non-profit 
entities  able  to  pass  a  finwnriiil  test  At 
that  time,  the  NRC  had  not  conducted 
an  analysis  of  the  feasibiUty  of  applying 
self-guarantee  to  non-profit  entities.  In 
the  final  rule,  the  NRC  stated  that  "In 
order  to  extend  the  use  of  self-guarantee 
to  non-profit  entities,  new  criteria 
would  have  to  be  developed  to  assess 
the  financial  strength  of  the  non-profit 
Ucensees.  Development  of  financial 
criteria  to  assess  die  qualifications  of  a 
non-profit  entity  to  provide  a  self- 
guarantee  is  likely  to  require  detailed 
consideration  of  the  difierent  financial 
accounting  methods  used  by  medical 
institutions.  The  financial  accounting 
and  reporting  of  non-profit  entities  are 
unique  and  substantiaUy  different  from 
the  accounting  and  reporting  of  for- 
profit  entities"  (58  FR  68728). 

Subsequent  to  the  December  29. 1993, 
final  rule,  the  Commission  initiated  a 
study  to  determine  whether  criteria 
could  be  developed  and  appUed  by  NRC 
for  non-profit  Ucensees  and  non-bond 
issuing  commercial  Ucensees  to  use  self- 
guarantee  while  maintaining  the 
required  level  of  confidence  regarding 
the  availabiUty  of  deconunissioning 
funds  when  needed.  The  study, 
"Analysis  of  Potential  Self-Guarantee 
Tests  for  Demonstrating  Financial 
Assurance  by  Nonprofit  CoUeges  and 
Universities  and  Hospitals  and  by 
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Business  Firms  that  Do  Not  Issue 
Bonds,"  NUREG/CR-6514.2  identified  a 
variety  of  financial  criteria  that  could  be 
applied  to  additional  categories  of 
Ucensees  regarding  the  use  of  self- 
guarantee.  The  financial  criteria 
proposed  here  were  selected  by  the  NRC 
based  on  information  in  this  report.  The 
NRC  believes  that  the  financial  criteria 
proposed  in  this  notice  would  maintain 
the  high  level  of  assurance  of 
availability  of  decommissioning  funding 
provided  by  the  present  self-guarantee 
mechanism  for  bond-issuing  licensees. 

n.  Analysis  of  Financial  Criteria 

The  NRC  must  have  evidence  of 
adequate  financial  strength  on  the  part 
of  the  licensee  to  ensure  that 
decommissioning  funding  obligations 
will  be  met  when  the  need  arises.  If  self- 
guarantee  is  permitted,  the  applicant  or 
Ucensee  must  submit  a  basis  for 
concluding  that  decommissioning 
financial  assiuance  is  still  provided. 
Financial  strength  does  not  necessarily 
depend  on  the  type  of  licensee.  Many 
colleges  and  universities  have  very 
strong  financial  positions,  with  large 
endowment  funds  that  could  be  used,  if 
needed,  for  decommissioning  funding. 
Some  hospitals  are  also  quite  financiadly 
strong.  With  respect  to  non-bond  issuing 
commercial  firms,  their  lack  of  any  bond 
issuance  could  reflect  financial 
resources  great  enough  to  preclude  the 
need  to  issue  debt. 

If  a  college,  university,  or  hospital  has 
an  A  or  better  bond  rating,  the  financial 
assunmce  risk  of  allowing  it  to  self- 
guarantee  decommissioning  funding  is 
comparable  to  the  financial  assurance 
risk  of  institutions  curroitly  allowed  to 
self-guarantee.  This  risk  is  also  based  on 
an  A  cv  better  bond  rating.  The  risk  of 
default  of  industrial  bond  issuers  with 
an  A  or  better  bond  rating  has  been 
estimated  at  less  than  1  percent 
annually.^  An  A  ot  better  bond  rating 
indicates  that  the  issuer  has  passed  a 
stringent  review  by  the  independent 
ratings  agencies  of  its  ability  to  meet 
financial  obligations.  Bond  ratings  are 
reviewed  oftcna  and  changed  in  response 
to  changes  in  the  issuer's  financial 
amditim.  The  A  or  better  bond  rating 
should  be  few  uninsured  bonds.  As 
discussed  in  NUREG/CR-6514.  insured 
bond  ratings  are  in  fact  the  rating  of  the 
insuring  company  and  may  not  apply  to 


'CopiM  m  aTailabia  for  inspection  or  copying 
for  a  Cm  from  the  NRC  Public  Document  Room  at 
2120  L St  NW.  Washington.  DC;  the PDR*  maiUng 
addraaa  U  Mail  Stop  LL-6.  Washington.  DC  20SS5- 
0001:  taiephooa  (202)  S34-3273:  fax  (202)  634- 
3343.  Single  copies  are  available  from  the  NRC 
contact 

'Corponte  Bood  Defiulu  and  Default  Rates. 
Moody*  Special  Report.  January  1901.  p.  32. 


the  institution  that  holds  the  NRC 
license. 

Regarding  financial  criteria  that  are 
based  on  factora  other  than  bond  ratings, 
quantitative  estimates  of  financial 
assurance  risk  are  not  available  because 
of  the  lack  of  a  large  financial  database 
such  as  that  maintained  by  the  bond- 
rating  agencies  on  bond-issuing  entities. 
The  NRC  has  deliberately  chosen  non- 
bond  rating  financial  criteria  that  are 
conservative.  The  NRC  regulations  have 
included  a  self-guarantee  mechanism  for 
only  a  few  years.  It  seems  prudent  to  set 
the  threshold  financial  criteria  at  a  high 
level.  At  some  future  time,  as  more 
experience  is  gained  with  self- 
guarantee,  the  financial  criteria  can  be 
reviewed,  and  appropriate  revisions  can 
be  proposed. 

A.  Criteria  for  Colleges  and  Universities 

Approximately  75  percent  of  NRC's 
college  and  university  licensees  issue 
bonds  and  have  bond  ratings.  Bond 
rating  can  thus  be  used  as  a  basis  for 
financial  criteria  for  most  college  and 
imiversity  licensees.  Note  that  many 
college  or  university  licensees  are 
public  institutions  and  a  large  portion  of 
these  can  use  a  governmental  statement 
of  intent  that  funds  for 
decommissioning  will  be  obtained  when 
necessary,  a  mechanism  which  does  not 
involve  any  significant  cost  to  the 
licensee.  The  NRC  believes  that  the  A  or 
better  bond  rating  (for  iminsured  bonds) 
criterion  used  in  the  existing  self- 
guarantee  financial  test  can  also  be  used 
as  the  criterion  in  a  financial  test  for  use 
by  colleges  and  universities.  Even  if  an 
applicant  or  licensee  were  a  non-profit 
entity  or  a  for-profit  firm  that  does  not 
issue  bonds,  it  may  obtain  a  bond  rating 
from  one  of  the  major  ratings  agencies. 
This  option  would  be  allowed.  Having 
obtained  a  bond  rating,  the  licensee 
would  be  sul^ect  to  the  same 
requirements  as  the  bond-issuing 
institutions. 

For  licensees  without  a  bond  rating,  a 
level  of  unrestricted  endowment  of  at 
least  $50  miUion,  or  at  least  30  times 
projected  decommissioning  costs, 
whichever  is  larger,  should  be  sufficient 
to  allow  use  of  self-guarantee.  This  level 
of  endowment  is  adequate  to  generate 
annual  income  sufficient  to  cover  the 
upper  range  of  estimated 
decommissioning  costs.  The  multiple  of 
30  has  been  chosen  because  this  would 
mean  that  any  level  of  decommissioning 
costs  could  be  covered  by  the  annual 
return  on  an  endowment  invested  at  3 
percent. 

B.  Criteria  for  Hospitals 

Approximately  50  percent  of  hospital 
licensees  issue  bonds  and  have  bond 


ratings.  For  the  same  reasons  outlined 
above,  a  criterion  of  an  A  or  better  bond 
rating  could  be  used  for  hospital 
Ucensees.  The  A  or  better  rating  should 
be  for  unguaranteed,  uninsured,  or 
uncollateralized  bonds. 

For  hospital  licensees  without  a  bond 
rating,  three  financial  ratios  are 
identified  as  most  accurate  indicators  of 
financial  strength:  (1)  liquidity — 
(current  assets  and  depreciation  fimd. 
divided  by  current  liabiUties),  (2)  net 
revenue — (total  revenue  less  total 
expenses,  divided  by  total  revenue),  and 
(3)  leverage — (ratio  of  long  term  debt  to 
net  fixed  assets).  Numerical  values  for 
these  ratios  have  been  developed  by 
reviewing  the  financial  characteristics  of 
hospitals.  The  licensee  must  meet  all 
three  ratios.  The  proposed  values  are  as 
follows,  and  based  upon  the  analysis 
performed  for  the  NRC.  represent  a  level 
of  financial  risk  comparable  to  an  A 
bond  rating: 

(a)  Liquidity — (Current  assets  and 
depreciation  fund,  divided  by  current 
liabilities)  greater  than  or  equal  to  2.55. 

(b)  Net  revenue — (Total  revenues  less 
total  expenditures  divided  by  total 
revenues)  greater  than  or  equal  to  .04. 

(c)  Leverage — (Long  term  debt  divided 
by  net  fixed  assets)  less  than  or  equal  to 
.67. 

In  addition,  a  hospital  must  be  of  a. 
minimiun  size  relative  to  estimated 
decommissioning  costs.  The  financial 
test  calls  for  hospital  operating  revenues 
to  be  at  least  100  times 
decommissioning  costs. 

C.  Criteria  For  Non-Bond  Issuing 
Industrial  Corporations 

A  financial  ratios  test  is  an  alternative 
to  bond  rating  which  is  currently 
allowed  by  NRC  regulations.  The  NRC 
parent  guarantee  test  in  Appendix  A  to 
10  CFR  Part  30  includes  a  ratio  test  as 
an  alternative  to  a  bond  rating  test.  The 
proposed  criterion  is  Cash  Flow  divided 
by  Total  Liabilities  greater  than  0.15, 
Total  Liabilities  divided  by  Net  Worth 
less  than  1.5,  and  Net  Worth  greater 
than  $10  million  or  at  least  10  times 
decommissioning  costs,  whichever  is 
greater.  The  financial  assurance  risk  of 
using  such  a  criterion  is  estimated  to  be 
comparable  to  the  risk  associated  with 
current  regulations.'* 

D.  Cost  Savings 

Cost  savings  would  residt  because 
qualifying  licensees  would  not  have  to 
purchase  other  types  of  financial 
assurance  instruments  such  as  lettera  of 


credit  or  surety  bonds.  These  types  of 
financial  assurance  instruments 
typically  cost  a  licmsee  approximately 
1.5  percent  per  annum  of  the  amoimt  of 
financial  assurance  purchased. 


Estimates  of  the  numbers  of  NRC 
licensees  who  could  qualify  for  self- 
guarantee  under  the  proposed  financial 
criteria  and  estimated  total  cost  savings 
on  an  aimual  basis  are  as  follows,  and 


for  colleges  and  universities  includes 
estimates  for  the  reacton  licensed  to 
them  as  well  as  materials  licenses: 


Type  of  licensee 


College  and  University 

Hospital  

Non-Bond  Issuing  Industrial 


NumtMT 
quaNfying 


2&-30 

10-14 

2-4 


Total  mnual 
cost  savings 
(thoustttds) 


$350-$400 

$120-<150 
$2a-$40 


'"Analysis  of  Potential  Self-Guarantee  TesU  for 
Demonstrating  Financial  Assurance  by  Nonprofit 
Colleges  and  Universities  and  Hospitals  and  by 
Business  Tirms  that  do  not  Issue  Bonds".  NUREG/ 
CR-e514.  lOBS,  p.  47. 


The  total  cost  savings  for  all  licensees 
estimated  to  qualify  for  self-guarantee 
could  range  from  approximately  S500K 
to  $600K  per  annum.  Greater  cost 
savings  would  result  if  Agreement 
States  allow  self-guarantee  for  their 
licensees. 

There  would  be  no  significant  cost 
impact  on  NRC  as  review  time  for  the 
various  financial  assuirance  mechanisms 
is  essentially  the  same. 

m.  Section-by-Section  DescriptioB  of 
Changes 

10  CFR  Part  30 

Section  30.35  is  amended  to  permit 
self-guarantee  for  financial  assurance 
which  can  be  used  by  qualified  non- 
profit licensees  and  non-bond  issuing 
licensees. 

Appendix  D  is  added  to  10  CFR  Fart 
30  to  establish  requirements  for  self- 
guarantee  by  non-bond  issuing 
commercial  licensees.  Appendix  E  is 
added  to  10  CFR  Part  30  to  establish 
requirements  for  self-guarantee  for  non- 
profit college,  univenity,  and  hospital 
licensees. 

10CFRPait40 

Section  40.36  is  amended  to  permit 
self-guarantee  for  financial  assurance 
which  can  be  used  by  qualified  non- 
profit licensees  and  non-bond  issuing 
licensees. 

10  CFR  Part  50 

Section  50.75  is  amended  to  permit 
self-guarantee  for  financial  assurance 
which  can  be  used  by  qualified  non- 

Erofit  licensees  and  non-bond  issuing 
censees. 

10  CFR  Part  70 

Section  70.25  is  amended  to  permit 
self-guarantee  for  financial  assurance 
which  can  be  used  by  qualified  non- 
profit licensees  and  non-bond  issuing 
licensees. 

10CFRPart72 

•  Section  72.30  is  amended  to  permit 
self-guarantee  for  financial  assurance 


which  can  be  used  by  qualified  non- 
bond  issuing  licensees. 

IV.  Issues  for  Public  Cmninenf 

(A)  Agreement  State  Implementation 
Issues 

Financial  assurance  mechanisms  are  a 
Division  II  compatibility  item. 
Agreement  States  may  adopt  regulations 
of  equal  or  greater  stringency.  States 
would  therefore  have  the  option  to 
allow  self-guarantee.  An  Agreement 
State  does  not  need  to  change  its 
financial  assurance  regulations  if  this 
proposed  rule  becomes  final.  The 
existing  Agreement  State  regulations  on 
financial  assurance  do  not  have  to 
include  self-guarantee  as  a  financial 
assurance  mechanism.  Agreement  States 
have  the  flexibility  to  allow  self- 
guarantee  as  a  financial  assurance 
mechanism  or  not  to  allow  it.  The  NRC 
invites  comments  on  the  general  issue  of 
the  compatibility  status  of  its  financial 
assurance  regulations. 

(B)  Financial  Criteria  for  Non-Bond 
Issuing  Entities 

As  discussed,  substantial  data  exist  on 
the  default  risks  associated  with  various 
levels  of  bond  rating.  However,  a 
quantitative  estimate  is  not  available  for 
the  financial  assurance  risk  associated 
with  the  non-bond  rating  criteria 
proposed  here.  The  NRC  invites 
comment  on  whether  these  proposed 
criteria  are  sufficienUy  rigorous  with 
respect  to  financial  assurance  risk,  or 
conversely,  whether  they  are  so 
stringent  as  to  exclude  licensees  who 
should  not  be  excluded  because  their 
finanrial  position  is  such  that  the 
fiimnriwl  assurance  risk  is  acceptable. 

Electronic  Accesa 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  fbrmat  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorid.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 


directly  via  Internet  Badcground 
docummts  on  the  rulemaking  are  also 
available,  as  practical,  for  downloading 
and  viewing  on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorid  can  be  accessed  directly  . 
by  dialing  the  toll  free  niunber  (800) 
303-9672.  Communication  software 
parametera  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  be  accessed 
by  selecting  the  "Rules  Menu"  option 
from  the  "NRC  Main  Menu."  Usen  will 
find  the  "FedWorid  Online  User's 
Guides"  particularly  helpful  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorid  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorid  BBS, 
(703)  321-3339.  or  by  using  Telnet  via 
Internet  fiadworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorid.  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorid  menu  by  selecting  the 
"Regulatory,  Government 
Adininistration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  the  user  to  the  NRC  online 
main  menu.  The  NRC  online  area  also 
can  be  accessed  directiy  by  typing  "/go 
NRC  at  a  FedWorid  command  line.  If 
the  user  accesses  NRC  from  FedWorid's 
main  menu,  he  or  she  may  return  to 
FedWorid  by  selecting  the  "Return  to 
FedWorid"  option  fixmi  the  NRC  online 
Main  Menu.  However,  if  the  user 
accesses  NRC  at  FedWorid  by  using 
NRC's  toll-free  number,  he  or  she  will 
have  full  access  to  all  NRC  systems  but 
will  not  have  access  to  the  main 
FedWorid  system. 

If  the  user  contacts  FedWorid  using 
Telnet,  he  or  she  will  see  the  NRC  area 
and  menus,  including  the  Rules  Menu. 
Although  the  user  will  be  able  to 
download  documents  and  leave 
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messages,  be  or  she  will  not  be  able  to 
write  comments  or  upload  files 
(comments).  If  the  user  contacts 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed:  all  the  user  will  see  is 
a  list  of  files  without  descriptions 
(normal  Gopher  look).  An  index  file  is 
available  listing  and  describing  all  files 
within  a  subdirectory.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  only  provides  access 
for  downloading  files  and  does  not 
display  the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington.  DC  20555,  telephone 
(301)  41&-5780:  e-mail  AXD39nrc.gov. 

Findiag  of  No  Significant 
EnTiroiuBental  Impact  Availalniity 

The  proposed  amendments  would 
allow  quaUfied  non-profit  and  non- 
bond-issuing  licensees  the  option  of 
using  self-guarantee  as  a  mechanism  for 
financial  assiuance  for 
decommissioning.  For-profit  corporate 
licensees  that  issue  bonds  are  already 
allowed  to  use  self-guarantee  if  they 
meet  the  regulatory  criteria.  Other 
licensees  may  currently  elect  to  use  a 
variety  of  financial  assurance 
mechanisms,  such  as  surety  bonds, 
letters  of  credit,  and  escrow  accounts  to 
comply  with  decommissioning 
regulations.  The  proposed  action  is 
intended  to  offer  non-profit  and  non- 
bond-issuing  nuclear  materials  licensees 
and  non-power  rector  licensees  greater 
flexibility  by  allowing  an  additional 
mechanism  for  licensees  that  meet  the 
financial  criteria  for  use  of  self- 
guarantee. 

This  proposed  revision  to  the  NRC's 
regulations  simply  would  add  one  more 
financial  assurance  mechanism  to  the 
mechanisms  currently  available.  It 
would  not  affect  the  cost  of 
decommissioning  materials  and  non- 
power  reactor  facilities.  Allowing  self- 
guarantee  for  additional  types  of 
licensees  would  not  lead  to  any  increase 
in  the  effect  on  the  environment  of  the 
decommissioning  activities  considered 
in  the  final  rule  published  on  Jime  27, 
1988  (53  FR  24018).  as  analyzed  in  the 
Final  Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  (NUREG-0588, 
August,  1988).  ^  Promulgation  of  this 


rule  would  not  introduce  any  impacts 
on  the  environment  not  previously 
considered  by  the  NRC.  Therefore,  the 
Commission  has  determined,  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  Part  51 ,  that  this  proposed 
rule  would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required.  No  other  agencies  or  persons 
were  contacted  in  making  this 
determination,  and  the  NRC  staff  is  not 
aware  of  any  other  documents  related  to 
the  environmental  impact  of  this  action. 
The  foregoing  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this 
proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  9-14  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  mnintnining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the  collection 
of  information  contained  in  the 
proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  the  burden 
correct? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  a8i}ect  of  this 
proposed  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 


>  Copies  of  NUREG-05S6  are  available  for 
inspection  or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  2120  L  Street  NW  (Lower 
Level).  Washington.  DC  20555-0001;  telephone 
(202)634-3273:  (ax  (202)634-3343.  Copies  may  be 
purchased  at  cumot  r«lM  from  the  U.S. 


Covenunent  Printing  Office.  P.O.  Box  370892. 
Washington.  DC  20402-9328  (telephone  (202)512- 
2249);  or  from  the  National  Technical  Information 
Service  by  Mrriting  NTIS  at  S285  Port  Royal  Road. 
Sprii^eld.  VA  22161. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJS19NRC.GOV:  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  affairs.  NEOB-10202,  (3150- 
0017,  -0020,  -0011,  -0009,  and  -01320, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  to  OMB  on  the  collections 
of  information  or  on  the  above  issues 
should  be  submitted  by  May  30, 1997. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  NRC  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  NRC.  The  draft 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  analysis  may  be 
obtained  from  Clark  Prichard,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6203. 

The  NRC  requests  public  comment  on 
the  draft  analysis.  Comments  on  the 
draft  analysis  may  be  submitted  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  (5  U.S.C. 
605(b)),  the  Commission  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  expand  the 
number  of  options  available  to  licensees 
to  comply  with  the  Commission's 
financial  assurance  requirements,  thus 
enhancing  the  flexibility  of  these 
regulations.  It  is  estimated  that  this 
proposed  rule,  if  promulgated  as  final, 
would  result  in  significant  cost  savings 
to  qualifying  licensees. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  that  a  backfit  analysis  is  not 


reqxiired  for  this  proposed  rule,  because 
10  CFR  50.109  addresses  only  the 
process  for  controlling  backfits  of 
nuclear  power  reactors  and  this 
proposed  rule  does  not  affect  the 
Commission's  decommissioning 
financial  assurance  requirements 
regarding  nuclear  power  reactors  (see 
Statement  of  Considerations:  Final 
Rule— Revision  of  Backfitting  Process 
for  Power  Reactors,  50  FR  38097; 
September  20, 1985). 

ListofSubjecU 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10CF7?Parf50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous  <f 

materials  transportation.  Material 
control  and  accoimting.  Nuclear 
materials,  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  trainihg  programs.  Nuclear 
materials,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  30,  40,  50. 
70,  and  72. 


PART  30— RULES  OF  QENBIAL 
APPUCABIUTY  TO  DOMESTIC 
UCENSINQ  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authmity:  Sees.  81, 82, 161, 182, 183, 186, 
68  Stat  935, 948, 953, 954, 955,  as  amended, 
sea  234, 83  SUt  444,  as  amended  (42  U.S.C 
2111,  2112,  2201,  2232,  2233,  2236.  2282); 
sees.  201,  as  amended,  202,  206,  88  Stat 
1242.  as  amended,  1244, 1246  (42  U.S.C 
5841,  5842,  S846). 

Section  30.7  also  issued  imder  Pub.  L.  95- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C  5851). 
Section  30.34(b)  also  issued  tmder  sec  184, 
68  Sut  954,  as  amended  (42  U.S.C  2234). 
Section  30.61  also  issued  tmder  sec  187, 68 
Stat  955  (42  U.S.C  2237). 

2.  In  §  30.8  paragraph  (b)  is  revised  to 
read  as  follows: 

§30l8    kitoniMtlon  colactlon 
requlrewenta;  OMB  approveL 

•  •        •        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  30.9,  30.11,  30.15, 
30.19,  30.20,  30.32,  30.34,  30.35,  30.36, 
30.37,  30.38,  30.50,  30.51,  30.55,  30.56. 
and  Appendices  A,  C.  D,  and  E. 
«        •        *        *        • 

3.  In  S  30.35,  the  introductory  text  of 
paragraph  (f)(2}  is  revised  to  read  as 
follows: 

f  30.35    Financial  aasurMiee  and 
tacofdtoeping  for  decommiieloning. 

•  *       *       •        • 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be 
in  the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  fimds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  to  this  Part.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  For  commercial 
corporations  that  issue  bonds,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  for  decommissioning  costs 
based  on  a  financial  test  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  C  to  this  Part.  For 
commercial  companies  that  do  not  issue 
bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  D  to  this  Part.  For  non- 
profit entities,  such  as  colleges, 
universities,  and  non-profit  hospitals,  a 


guarantee  of  funds  by  the  applicant  or 
Uoensee  may  be  used  if  the  guarantee 
and  test  are  as  contained  in  Appendix 
E  to  this  Part.  A  guarantee  by  the 
applicant  or  licensee  may  not  be  used  in 
combination  with  any  other  financial 
methods  used  to  satisfy  the 
requirements  of  this  section  or  in  any 
situation  where  the  applicant  or 
licensee  has  a  parent  company  holding 
majority  control  of  the  voting  stock  of 
the  company.  Any  surety  method  or 
insurance  used  to  provide  financial 
assurance  for  decommissioning  must 
contain  the  following  conditions: 

4.  New  Appendices  D  and  E  to  Part  30 
are  added  to  read  as  follows: 

^ipendix  D  to  Part  3(»— Otaria  laiati^  to 
Uaa  of  Financial  Tasts  and  Salf-Gnaranlae 
fiD^Proriding  Reaaonabla  AwnrancB  of 
Fnndf  fiir  DecoBmiarioning  by  Caaunarcial 
Companies  Hiat  Have  No  Omstandiag  Rated 
Bonds 

/.  Introduction 

An  applicant  or  licensee  may  provide 
reasonable  assurance  of  the  availability  of 
funds  for  decommissioning  based  on 
furnishing  its  own  guarantee  that  fimds  will 
be  available  for  decommissioning  costs  and 
on  a  demonstration  that  the  company  passes 
the  financial  test  of  Section  II  of  this 
appendix  The  terms  of  the  self-guarantee  are 
in  Section  HI  of  this  appendix,  lliis  appendix 
establishes  criteria  for  passing  the  financial 
test  for  the  self-guarantee  and  establishes  the 
terms  for  a  self-guarantee. 

n.  Financial  Test 

A.  To  pass  the  financial  test  a  company 
must  meet  the  following  criteria: 

(1)  Tangible  net  worth  greater  than  $10 
milUon.  or  at  least  10  tiroes  the  total  current 
decommissioning  cost  estimate  (or  the 
current  amotmt  required  if  certification  is 
used),  whichever  is  greater,  for  all 
decommissioning  activities  fior  which  the 
company  is  responsible  as  self-guaranteeing 
licensee  and  as  parent-guarantor. 

(2)  Assets  located  in  the  United  States 
amoimting  to  at  least  90  percent  of  total 
assets  or  at  least  10  times  the  total  current 
decommissioning  cost  estimate  (or  the 
current  amoimt  required  if  certification  is 
used)  for  all  deconunissioning  activities  for 
which  the  company  is  responsible  as  self- 
gtiaranteeing  Ucensee  and  as  ftarent- 
guarantor. 

(3)  A  ratio  of  cash  flow  divided  by  total 
liabilities  greater  than  0.15,  and  a  ratio  of 
total  liabilities  divided  by  net  worth  less  than 
1.5. 

B.  In  addition,  to  pass  the  financial  test,  a 
company  must  meet  all  of  the  following 
requirements: 

(1)  The  company's  independent  certified 
pubUc  accountant  must  have  compared  the 
data  used  by  the  company  in  the  financial 
test,  which  is  required  to  be  derived  from  the 
independently  audited  year  end  financial 
statement  based  on  United  States  generally 
accepted  accoimting  practices  for  the  latest 
fiscal  year.  %nth  the  amounts  in  such 
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financial  statement.  In  connection  with  that 
procedure,  the  licensee  shall  infonn  NRC 
within  90  days  of  any  matters  that  may  cause 
the  auditor  to  believe  that  the  data  sf>eciried 
in  the  financial  test  should  be  adjusted  and 
that  the  company  no  longer  passes  the  test. 

(2)  After  the  initial  financial  test,  the 
company  must  repeat  passage  of  the  test 
within  90  days  after  the  close  of  each 
succeeding  fiscal  year. 

(3)  If  the  licensee  no  longer  meets  the 
requirements  of  paragraph  n.  A  of  this 
appendix,  the  licensee  must  send  notice  to 
the  NRC  of  intent  to  establish  alternate 
financial  assurance  as  specified  in  ^4RC 
regulations.  The  notice  must  be  sent  by 
certified  mail,  return  receipt  requested, 
within  90  days  after  the  end  of  the  fiscal  year 
for  which  the  year  end  financial  data  show 
that  the  licensee  no  longer  meets  the 
financial  test  requirements.  The  licensee 
must  provide  alternate  financial  assurance 
within  120  days  after  the  end  of  such  fiscal 
year.  • 

W.  Company  Self-Guarantee 

The  terms  of  a  self-guarantee  which  an 
applicant  or  licensee  furnishes  must  jirovide 
that: 

A.  The  guarantee  shall  remain  in  force 
unless  the  licensee  sends  notice  of 
cancellation  by  certified  mail,  return  receipt 
requested,  to  the  NRC  Cancellation  may  not 
occur  until  an  alternate  financial  assurance 
mechanism  is  in  place. 

B.  The  licensee  shall  provide  alternative 
financial  assiuance  as  specified  in  the 
regulations  within  90  days  following  receipt 
by  the  NRC  of  a  notice  of  cancellation  of  the 
guarantee. 

C  The  guarantee  and  financial  test 
provisions  must  remain  in  effect  until  the 
Commission  has  terminated  the  license  or 
until  another  financial  assurance  method 
acceptable  to  the  Commission  has  been  put 
in  edSect  by  the  licensee. 

D.  The  applicant  or  licensee  must  provide 
to  the  Commission  a  written  guarantee  (a 
written  commitment  by  a  corporate  officer) 
which  states  that  the  licensee  will  fund  and 
carry  out  the  required  decommissioning 
activities  or,  upon  issuance  of  an  order  by  the 
Commission,  the  licensee  will  set  up  and 
fund  a  trust  in  the  amount  of  the  current  cost 
estimates  for  decommissioning. 

Appendix  E  to  Part  30 — Criteria 
Relating  to  Use  of  Financial  Tests  and 
Self-Guarantee  for  Providing 
Reasonable  Assurance  of  Funds  for 
Decommissioning  by  Non-Profit 
Colleges,  Universities,  and  Hospitals 

/.  Introduction 

An  applicant  or  licensee  may  provide 
reasonable  assurance  of  the  availability  of 
funds  for  decommissioning  based  on 
furnishing  its  own  guarantee  that  funds  will 
be  available  for  decommissioning  costs  and 
on  a  demonstration  that  the  applicant  or 
licensee  passes  the  financial  test  of  Section 
0  of  this  appendix  The  terms  of  the  self- 
guarantee  are  in  Section  QI  of  this  appendix. 
This  appendix  establishes  criteria  for  passing 
the  financial  test  for  the  self-guarantee  and 
establishes  the  terms  for  a  self-guarantee. 


n.  Financial  Test 

A.  For  colleges  and  universities,  to  pass  the 
financial  test  a  college  or  university  must 
meet  either  the  criteria  in  Paragraph  n.  A.  (1) 
or  the  criteria  in  Paragraph  n.  A.  (2)  of  this 
Appendix. 

(1)  For  applicants  or  licensees  that  issue 
bonds,  a  current  rating  for  its  most  recent 
uninsured,  uncoUateralized,  and 
unencumbered  bond  issuance  of  AAA,  AA, 
or  A  as  issued  by  Standard  and  Poors  (S&P) 
or  Aaa,  Aa.  or  A  as  issued  by  Moodys. 

(2)  For  applicants  or  licensees  that  do  not 
issue  bonds,  unrestricted  endowment 
consisting  of  assets  located  in  the  United 
States  of  at  least  S50  million,  or  at  least  30 
times  the  total  current  decommissioning  cost 
estimate  (or  the  current  amount  required  if 
certification  is  used),  whichever  is  greater, 
for  all  decommissioning  activities  for  which 
the  college  or  university  is  responsible  as  a 
self-guaranteeing  licensee. 

B.  For  hospitals,  to  pass  the  financial  test 
a  hospital  must  meet  either  the  criteria  in 
Paragraph  U.  B.  (1)  or  the  criteria  in 
Paragraph  II.  B.  (2)  of  this  Appendix: 

(1)  For  applicants  or  licensees  that  issue 
bonds,  a  current  rating  for  its  most  recent 
uninsured,  uncoUateralized,  and 
unencumbered  bond  issuance  of  AAA,  AA, 
or  A  as  issued  by  Standard  and  Poors  (S&P) 
or  Aaa,  Aa,  or  A  as  issued  by  Moodys. 

(2)  For  applicants  or  licensees  that  do  not 
issue  bonds,  all  of  the  following  tests  must 
be  met: 

(a)  (Total  Revenues  less  total  expenditures) 
divided  by  total  revenues  must  be  equal  to 
or  greater  than  .04. 

(b)  Long  term  debt  divided  by  net  fixed 
assets  must  be  less  than  or  equal  to  .67. 

(c)  (Current  assets  and  depreciation  fund) 
divided  by  ctirrent  liabilities  must  be  greater 
than  or  equal  to  2.55. 

(d)  Operating  revenues  must  be  at  least  100 
times  the  total  current  decommissioning  cost 
estimate  (or  the  current  amount  required  if 
certification  is  used)  for  all  decommissioning 
activities  for  which  the  hospital  is 
responsible  as  a  self-guaranteeing  license. 

C.  In  addition,  to  pass  the  financial  test,  a 
licensee  must  meet  all  of  the  following 
requirements: 

(1)  The  licensee's  independent  certified 
public  accountant  must  have  compared  the 
data  used  by  the  licensee  in  the  financial  test, 
which  is  required  to  be  derived  from  the 
indef>endently  audited  year  end  financial 
statements,  based  on  United  States  generally 
accepted  accounting  practices,  for  the  latest 
fiscal  year,  with  the  amounts  in  such 
financial  statement.  In  coimection  with  that 
procedure,  the  licensee  shall  inform  NRC 
within  90  days  of  any  matters  coming  to  the 
attention  of  the  auditor  that  cause  the  auditor 
to  believe  that  the  data  specified  in  the 
financial  test  should  be  adjusted  and  that  the 
licensee  no  longer  passes  the  test. 

(2)  After  the  initial  financial  test,  the 
licensee  must  repeat  passage  of  the  test 
within  90  days  af^er  the  close  of  each 
succeeding  fiscal  year. 

(3)  If  the  licensee  no  longer  meets  the 
requirements  of  Section  I.  of  this  appendix, 
the  licensee  must  send  notice  to  the  NRC  of 
its  intent  to  establish  alternate  financial 
assurance  as  specified  in  NRC  regtilations. 


The  notice  must  be  sent  by  certified  mail, 
return  receipt  requested,  within  90  days  after 
the  end  of  the  fiscal  year  for  which  the  year 
end  financial  data  show  that  the  licensee  no 
longer  meets  the  financial  test  requirements. 
The  licensee  must  provide  alternate  financial 
assurance  within  120  days  after  the  end  of 
such  fiscal  year. 

JZZ.  The  Tenjis  of  a  Self-Guarantee  Which  an 
Applicant  or  Licensee  Furnishes  Must 
Provide  That— 

A.  The  guarantee  shall  remain  in  force 
unless  the  licensee  sends  notice  of 
cancellation  by  certified  mail,  and/or  return 
receipt  requested,  to  the  Commission. 
Cancellation  may  not  occur  unless  an 
alternate  financial  assurance  mechanism  is  in 
place. 

B.  The  licensee  shall  provide  alternative 
financial  assurance  as  specified  in  the 
Commission's  regulations  within  90  days 
following  receipt  by  the  Commission  of  a 
notice  of  cancellation  of  the  guarantee. 

C  The  guarantee  and  financial  test 
provisions  must  remain  in  effect  until  the 
Commission  has  terminated  the  license  or 
until  another  financial  assurance  method 
acceptable  to  the  Commission  has  been  put 
in  effect  by  the  licensee. 

D.  The  applicant  or  licensee  must  provide 
to  the  Commission  a  written  guarantee  (a 
written  commitment  by  a  corporate  officer  or 
officer  of  the  institution)  which  states  that 
the  licensee  will  fund  and  carry  out  the 
required  decommissioning  activities  or,  upon 
issuance  of  an  order  by  the  Commission,  the 
licensee  will  set  up  and  fund  a  trust  in  the 
amount  of  the  current  cost  estimates  for 
decommissioning. 

E.  If,  at  any  time,  the  licensee's  most  recent 
bond  issuance  ceases  to  be  rated  in  any 
category  of  "A"  or  above  by  either  Standard 
and  Poors  or  Moodys,  the  licensee  shall 
provide  notice  in  writing  of  such  fact  to  the 
Commission  within  20  days  after  publication 
of  the  change  by  the  rating  service. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

5.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63.  64,  65.  81, 161. 
182,  183.  186,  68  Stat.  932,  933,  935,  948. 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended.  3039,  sec.  234,  83  SUt.  444,  as 
amended  (42  U.S.C.  20U(e)(2),  2092,  2093, 
2094,  2095.  2111,  2113,  2114,  2201,  2232. 
2233,  2236,  2282):  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C  2021);  sees.  201,  as 
amended,  202.  206,  88  SUt.  1242,  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842. 
5846);  sec.  275.  92  Stat.  3021,  as  amended  by 
Pub.  L  97-415,  96  Stat.  2067  (42  U.S.C. 
2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Sut  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Sut.  939  (42  U.S.C  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  SUt.  955  (42  U.S.C. 
2237). 


6.  In  §  40.36  the  introductory  text  of 
paragraph  (e)(2)  is  revised  to  read  as  follows: 

{  40.36    Rnandal  assurance  and 
recordkeeping  for  decommissioning. 

•        •        *        •        • 

(e)  •  •  • 

(2)  A  surety  method,  instuance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be 
in  the  form  of  a  siuety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  fimds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  to  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  For  commercial 
corporations  that  issue  bonds,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  for  decommissioning  costs 
based  on  a  financial  test  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  C  to  Part  30.  For 
commercial  companies  that  do  not  issue 
bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  D  to  Part  30.  For  non-profit 
entities,  such  as  colleges,  imiversities, 
and  non-profit  hospitals,  a  guarantee  of 
funds  by  the  applicant  or  licensee  may 
be  tised  if  the  guarantee  and  test  are  as 
contained  in  Appendix  E  to  Part  30.  A 
guarantee  by  the  applicant  or  licensee 
may  not  be  used  in  combination  with 
any  other  financial  methods  used  to 
satisfy  the  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  majority  control  of  the  voting 
stock  of  the  company.  Any  surety 
method  or  insurance  used  to  provide 
financial  assurance  for 
decommissioning  must  contain  the 
following  conditions: 


PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FAOLITIES 

7.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Anthority:  Sees.  102, 103, 104, 105. 161, 
182. 183, 186. 189,  68  SUt.  936,  937.  938, 
948,  953,  954,  955,  956,  as  amended,  sec 
234, 83  Sut  1244,  as  amended  (42  U.S.C 
2132,  2133,  2134,  2135.  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended. 
202,  206,  88  SUt  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sac.  10,  92  SUt  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  imder  sacs.  101. 


185, 68  SUt  936. 955.  as  amended  (42  U.S.C 
2131.  2235):  sec.  102,  Pub.  L.  91-190, 83  SUt 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.S4(dd),  and  50.103  also  issued  under  sec 
108,  68  sut  939,  as  amended  (42  U.S.C. 
2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  SUt  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec  204,  88  SUt  1245  (42  U.S.C  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  SUt  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  imder 
sec.  122,  68  SUt.  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec 
184,  68  sut  954,  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sec 
187,  68  sut  955  (42  U.S.C  2237). 

8.  In  §  50.75  the  introductory  text  of 
paragraph  (e)(2)(iii)  is  revised  to  read  as 
follows: 

f  50.75    Reporting  and  recordkeeping  for 
decommissioning  planning. 

•        •        •        •        • 

(e)*  •  • 

(2)*  •  • 

(iii)  A  stirety  method,  insurance,  o^ 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be 
in  the  form  of  a  siuety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  gtiarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  to  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  For  commercial 
corporations  that  issue  bonds,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  for  decommissioning  costs 
based  on  a  financial  test  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  C  to  Part  30.  For 
commercial  companies  that  do  not  issue 
bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
deconunissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  D  to  Part  30.  For  non-profit 
entities,  such  as  colleges,  imiversities, 
and  non-profit  hospitals,  a  {guarantee  of 
funds  by  the  applicant  or  licensee  may 
be  used  if  the  guarantee  and  test  are  as 
contained  in  Appendix  E  to  Part  30.  A 
guarantee  by  the  applicant  or  licensee 
may  not  be  used  in  combination  with 
any  other  financial  methods  used  to 
satisfy  the  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  majority  control  of  the  voting 
stock  of  the  company.  Any.  surety 
method  or  insurance  used  to  provide 
financial  assurance  for 


decommissioning  must  contain  the 
following  conditions: 


PART  70— DOMESTIC  JJCEN8ING  OF 
SPEaAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Antliortty:  Sees.  51.  53, 161, 182, 183, 68 
Sut  929. 930, 948. 953. 954,  as  amended, 
sec  234, 83  Sut  444,  as  amended  (42  USC 
2071,  2073,  2201.  2232,  2233,  2282);  sees. 
201,  as  amended,  202,  204,  206,  88  SUt 
1242.  as  amended.  1244. 1245. 1246  (42  USC 
5841,  5842,  5845.  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sacs.  135, 141.  Pub.  L  97-425,  96  SUt 
2232,  2241  (42  USC  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec 
10,  92  Sut  2951  (42  USC  5851).  Section 
70.21(g)  also  issued  under  sec  122, 68  SUt 
939  (42  USC  2152).  Section  70.31  also  issued 
under  sec  57d.  Pub.  L.  93-377.  88  SUt  475 
(42  USC  2077).  Sections  70.36  and  70.44  also 
issued  under  see.  184, 68  SUt  954,  as 
amended  (42  USC  2234).  Section  70.61  also 
issued  under  sees.  186. 187.  68  SUt  955  (42 
USC  2236.  2237).  Section  70.62  also  issued 
under  sac  108, 68  SUt  939,  as  amended  (42 
USC  2138). 

10.  In  §  70.25,  the  introductory  text  of 
paragraph  (f)(2)  is  revised  to  read  as 
follows: 

f  70.25    Rnandal  assurance  and 
lacordkesping  for  decommissioning. 


(0*  •  * 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be 
in  the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  to  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  For  commercial 
corporations  that  issue  bonds,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  for  decommissioning  costs 
based  on  a  financial  test  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  C  to  Part  30.  For 
commercial  companies  that  do  not  issue 
bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  D  to  Part  30.  For  non-profit 
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entities,  such  as  colleges,  universities, 
and  non-profit  hospitals,  a  guarantee  of 
funds  by  the  applicant  or  licensee  may 
be  used  if  the  guarantee  and  test  are  as 
contained  in  Appendix  E  to  Part  30.  A 
guarantee  by  the  applicant  or  licensee 
may  not  be  used  in  combination  with 
any  other  financial  methods  used  to 
satisfy  the  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  ma}Drity  control  of  the  voting 
stock  of  the  company.  Any  surety 
method  or  insuirance  used  to  provide 
financial  assurance  for 
decommissioning  must  contain  the 
following  conditions: 


PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

11.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Anthority:  Sees.  51,  53, 57.  B2.  63.  65. 69. 
81. 161.  182.  183.  184.  186,  187.  189.  68  Stat. 
929.  930.  932.  933.  934.  935.  948.  953.  954. 
955.  as  amended,  sec.  234.  83  Stat.  444,  as 
amended  (42  USC  2071.  2073.  2077.  2092. 
2093,  2095.  2099.  2111.  2201.  2232.  2233. 
2234.  2236.  2237,  2238,  2282);  sec.  274.  Pub. 
L  86-373.  73  Stat.  688.  as  amended  (42  USC 
2021):  sec.  201,  as  amended.  202,  206,  88 
Stat.  1242.  as  amended.  1244, 1246  (42  USC 
5841.  5842.  5846):  Pub.  L  95-601.  sec.  10.  92 
Stat  2951  (42  USC  5851):  sec.  102.  Pub.  L. 
91-190.  83  Stat.  853  (42  USC  4332):  Sees. 
131.  132. 133. 135. 137. 141.  Pub.  L.  97-425. 
96  Stat  2229.  2230.  2232.  2241.  sec.  148. 
Pub.  L  100-203.  101  Stat  1330-235  (42  USC 
10151.  10152.  10153,  10155.  10157. 10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L  100-203. 101 
Stat  1330-232.  1330-236  (42  USC  10162(b). 
10168(c).  (d)).  Section  72.46  also  issued 
under  sec.  189.  68  Stat  955  (42  USC  2239): 
see.  134.  Pub.  L.  97-425.  96  Stat.  2230  (42 
USC  10154).  Section  72.96(d)  also  issued 
under  sec.  145(g),  Pub.  L.  100-203.  101  Stat 
1330-235  (42  USC  10165(g)).  Subpart  J  also 
issued  under  sees.  2(2).  2(15).  2(19).  117(a). 
141(h),  Pub.  L.  97-425.  96  Stat  2202,  2203. 
2204.  2222.  2244  (42  USC  10101.  10137(a). 
10161(h)).  Subparts  K  and  L  are  also  issued 
under  sec.  133.  98  Stat  2230  (42  USC  10153) 
and  sec.  218(a).  96  Stat  2252  (42  USC 
10198). 

12.  In  §  72.30  the  introductory  text  of 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

f  72.30    Deconunissioning  Planning 
indiKMng  financing  and  recordkeeping. 

•        •        •        •        • 

(c)*  •  • 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 


will  be  paid.  A  surety  method  may  be 
in  the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  to  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  For  commercial 
corporations  that  issue  bonds,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  for  decommissioning  costs 
based  on  a  financial  test  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  C  to  Part  30.  For 
commercial  corporations  that  do  not 
issue  bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  Appendix  D  to  Part  30.  A  guarantee 
by  the  applicant  or  licensee  may  not  be 
used  in  combination  with  any  other 
financial  methods  used  to  satisfy  the 
requirements  of  this  section  or  in  any 
situation  where  the  applicant  or 
licensee  has  a  parent  company  holding 
majority  control  of  the  voting  stock  of 
the  company.  Any  siuety  method  or 
insurance  used  to  provide  financial 
assurance  for  decommissioning  mUst 
contain  the  following  conditions: 
***** 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  April.  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle, 

Secretary  of  the  Commission. 

(FR  Doe.  97-11203  Filed  4-2»-97:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-221-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
replacing  the  Abex  alternating  current 
(AC)  electric  motor  with  a  new  modified 


Abex  AC  electric  motor  having  an 
improved  fan.  This  proposal  is 
prompted  by  reports  indicating  that  the 
integrated  hydraulic  package  (IHP)  unit 
stopped  functioning  during  flight 
because  the  fan  on  the  AC  electric  motor 
came  into  contact  with  the  housing  of 
the  motor  due  to  inadequate  clearance. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of  IHP 
function  that,  if  combined  with  other 
hydraulic  system  failures,  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
June  9,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
221-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping. 
Sweden. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentai,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-^4M-221-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rides  Docket  No. 
96-NM-221-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden. 
recenUy  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  of  reports  indicating  that 
the  integrated  hydraulic  package  (IHP) 
unit  suddenly  stopped  functioning 
during  flight  because  the  fan  on  the 
alternating  current  (AC)  electric  motor 
came  into  contact  with  the  housing  of 
the  motor  due  to  inadequate  clearance. 
This  condition,  if  not  corrected,  and  if 
combined  with  other  failures  in  the 
hydraulic  system,  could  result  in 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-29-004,  dated  September  18, 
1995,  which  describes  procedures  for 
replacing  the  Abex  AC  electric  motor 
with  a  new  modified  Abex  AC  electric 
motor  having  an  improved  fan.  This 
service  bulletin  also  includes 
Attachment  1  (Abex  NWL  Service 
Bulletin  42103-29-232,  dated  August 
23, 1995)  and  Attachment  2  (Abex  NWL 
Service  Bulletin,  4208901-29-232, 
dated  September  15, 1995).  These 
attachments  provide  specific  procedures 
for  replacing  certain  Abex  AC  electric 
motors. 

The  LFV  classified  this  service 
bulletin  as  mandatory  and  issued 
Swedish  airworthiness  directive  SAD  1- 
076,  dated  September  18, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 


FAA's  Conclusioiu 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findingn  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirement*  of 
PropoaedRuie 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  the  Abex  AC  electric  motor 
with  a  new  modified  Abex  AC  electric 
motor  having  an  improved  Can.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Co8tIm|Mict 

The  FAA  estimates  that  2  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AO  on  U.S.  op>erators  is  estimated  to  be 
$960,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operatw  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  ojierator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatcay  acticm" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transpcHtation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

AcccHdingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antliority:  49  U.S.C  106(g),  40113, 44701. 

fM.l3   (AmendadI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  96-NM-221-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  -004  thitMigh  -029 
inclusive:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  at 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  integrated  hydraulic 
package  (IHP)  function  that,  if  combined  with 
other  hydraulic  system  bilures.  could  result 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  replace  the  Abex  alternating 
current  (AC)  electric  motor  with  a  new 
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modified  Abex  AC  etKtric  motor  having  an 
improvsd  ha.  in  accordance  with  Saab 
Service  Bulletin  2000-29-004.  dated 
September  18, 1995,  including  Attachment  1 
(Abex  NWL  Service  Bulletin  42103-29-232, 
dated  August  23. 1995)  and  Attachment  2 
(Abex  ^AVL  Service  Bulletin  4208901-29- 
232.  dated  September  IS,  1995). 

(b)  As  of  the  effisctive  date  of  this  AD.  no 
person  ahall  install  an  Abex  AC  electrical 
motor,  part  number  (P/N)  42103.  Model 
HPSlVC-02:  or  an  Abex  AC  electrical  motor. 
P/N  4208901,  Model  HPSlVC-01-01;  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  %vith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rentpn.  Washington,  on  April  23, 
1997. 

Neil  D.  Scfaalekaap. 

Acting  ManagBT,  Transport  Airphne 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-11093  Filed  4-29-97;  8:45  am) 
I  OOK  4ti«-iS-U 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  AvMlon  Administration 

14CFRPwt71 

(AJrapace  Doctot  No.  97-AEA-a20| 


Propo— d  EstabMshmentof  Class  E 
Alrapaos;  Sayrs,  PA 

AQ8ICY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnOH:  Notice  of  proposed  rulemaking. 


r:  This  proposed  rule  would 
establish  Qass  E  airspace  at  Sayre.  FA. 
The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP). 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  the  Robert  Paiker 
Hospital  Hehport.  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controUed  airspace  for  Insttimient  Flight 
Rules  (IFR)  operations  to  the  heUpoit. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 


DATES:  Comments  must  be  received  on 
or  before  May  30. 1997. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager. 
C)i>erations  Branch,  AEA-530.  Docket 
no.  97-AEA-020,  F.A.A.  Eastern 
Region.  Federal  Building  #111.  John  F. 
Keimedy  Int'l  Airport.  Jamaica.  NY 
11430.  The  ofBciiQ  docket  may  be 
examined  in  the  OfBce  of  the  Assistant 
Chief  Coimsel.  AEA-7.  F.A.A.  Eastern 
Region.  Federal  Building  #111.  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airspace 
Specialist.  Operations  Branch.  AEA- 
530.  F.A.A.  Eastern  Region.  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPt^MENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  &ctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  {>08tcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-020".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  the  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Sayre,  PA.  A  GPS  Point  In 
Space  Approach  has  been  developed  for 
Robert  Parker  Hospital  Heliport. 
Additional  Controlled  airspace 
extending  upMrard  fivm  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
operations  to  the  helifHirt.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  fitim  700 
feet  above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  740a9D, 
dated  September  4. 1996,  and  effective 
September  16. 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 
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Lia«  of  Sabjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Pnqpoeed  Amendnmit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  lo  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103. 40113. 
40120;  E.0. 10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  dated 
September  4. 1996.  and  effective 
September  16. 1996.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  700  feet  or  more  above  the 
surface  of  the  earth. 

•  •         •         •         * 

AEA  PA  E5  Sayre.  PA  [New] 

Robert  Parker  Hospital  Heliport.  PA 

Point  In  Space  Coordinates 
(lat.  41*59'15"N..  long.  76»31'52"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  siuface  within  a  6-mile  radius 

of  the  Point  In  Space  serving  Robert  Parker 

Hospital  Heliport 

•  •         •         •         • 

Issued  in  Jamaica.  New  York,  on  April  18, 
1997. 

fohn  S.  Walkar. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doa  97-11222  Filed  4-29-97;  8:45  am] 
MUJNO  COM  4atO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 

[Ampace  DodGM  No.  •7-AEA-023| 

Propoaad  EstabNahmant  of  Claaa  E 
Airspaca;  Univarslty  of  iilaryland, 

AQQICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


r:  This  proposed  rule  would 
establish  Class  E  airspace  at  Cowley 
Shock  Trauma  Center,  University  of 
Maryland  Medical  System,  Baltimore. 
MD.  Tlie  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP),  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 


the  Trauma  Center  Heliport,  Baltim<He, 
MD  has  made  this  proposal  necessary. 
The  intended  efiiact  of  this  proposal  is 
to  provide  adequate  controUed  airspace 
for  bistrument  FUght  Rules  (IFR) 
operations  to  the  heliport  llie  area 
would  be  depicted  on  aerrauutical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  befiHe  June  3. 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-023,  F.A.A.  Eastern 
Region,  Federal  Building  *111,  John  F. 
Kennedy  Int'l  Airport,  Jamaica.  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  AEA-7,  F.A.A.  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch.  AEA-530. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Brandi.  AEA- 
530,  F.A.A.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

CiHnments  Invited 

Interested  parties  are  invited  to 
participate  in  this  {woposed  rulemaking 
by  submitting  such  written  data,  vievrs, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envinmmental,  and  eneigy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Qunmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  sulnnit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-023".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  bafore  taking  action 
on  the  proposed  rule.  The  proposal 


contained  in  this  notice  may  be  changed 
in  the  light  of  commmts  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  IDocket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  die  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  dodcet. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Coimsel,  AEA-7, 
F.A.A.  Eastern  Region.  Federal  Building 
#  111,  John  F.  IComedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  alx>ve  the  surface 
(AGL)  at  Cowley  Shock  Trauma  Crater. 
Baltimore.  MD.  A  (^S  Point  In  Space 
Approach  has  been  developed  for  the 
Trauma  Center  Heliport  Additional 
controUed  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  approach 
and  for  IFR  operations  to  the  heliport 
The  area  woidd  be  depicted  on 
appropriate  aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  sur&ce  are  pubUshed  in 
Paragraph  6005  of  FAA  Order  7400.9D. 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  r^Ulation  only  involves  an 
est^lished  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operatio'naUy  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Eicecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmdw  DOT 
R^ulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  oidy  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  critwia  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subfacts  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendmeiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENOEO] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aatharity:  49  U.S.C  106(g),  40103.  40113, 
40120:  E.O.  10854:  24  FR  9S65,  3  CFR,  1959- 
1963  Ccxnp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paroffaph  6005  Qass  E  airspace  anas 
extending  upward  from  700  feet  ta^  more 
tAove  the  surface  of  the  earth. 

AEA  MD  ES  Unimnty  of  MaiylaMi  Medical 
TytiM,  MP  INawl 

Cowley  Shoclc  Trauma  Center  Heliport,  MD 
Point  in  Spece  Coordinates 
(lat.  39»16'36"N.,  long.  76»39'25  "W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Cowley  Shock 
Trauma  Center  Heliport  excluding  that 
portion  that  coincides  with  the  Baltimore, 
MD  Class  E  airspace  area. 

Issued  in  Jamaica.  New  York,  on  April  18, 
1997. 

John  S.  Walker. 

Manager,  Air  Traffic  Division,  Eastern  Region. 

(FR  Doc  97-11223  Filed  4-29-97;  8:45  am] 

■■JJNQ  COOK  4tie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airapace  DockM  No.  «7-AEA-oe2] 

Proposed  Establiahment  of  Ciaea  E 
Airspace;  Fort  McHenry.  MO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  wotdd 
estabhsh  Class  E  airspace  at  Fort 


McHenry,  MD.  The  development  of  a 
new  Standard  Instnunent  Approach 
Procedure  (SIAP),  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Maryland  State  Police  Heliport,  Fort 
McHenry,  MD  has  made  this  proposal 
necessary.  The  intended  effort  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  May  30. 1997. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch.  AEA-530,  Docket 
No.  97-AEA-022,  F.A.A.  Eastern 
Region,  Federal  Building  fill.  John  F. 
Kennedy  Infl  Airport,  Jamaica.  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  AEA-7,  F.A.A.  Eastern 
Region.  Federal  Building  #111.  John  F. 
Keimedy  International  Airport.  Jamaica, 
New  York  11430. 

An  informal  dodcet  may  also  be 
examined  diuing  normal  business  hours 
in  the  Operations  Branch.  AEA-530. 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430:  telephone:  (718)  553-4521. 

SUPPI.EMENTARY  INFORMATION: 

Commoits  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  prof>osal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-022".  The  postcard  will  be  date/ 


time  stamped  and  returned  to  the 
commenter. 

All  commimications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  he  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  tiie  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Fort  McHenry.  MD.  A  GPS 
Point  In  Space  Approach  has  been 
developed  for  the  Maryland  State  Police 
Heliport  Additional  controlled  airspace 
extending  upward  bom  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
operations  to  the  heUport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  pubUshed  in 
Paragraph  6005  of  FAA  Order  740a9D. 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposal  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
ipipact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120,  E.0. 10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  f^  or  more 
above  the  surface  of  the  earth 


AEA  MDES  Fort  McHenry.  MD  (New] 

Maryland  State  Police  Heliport,  MD 
Point  In  Space  Coordinates 
(lat.  39*  15'  16"N.,  long.  76'  34'  06"W.) 
That  aiispace  extending  upward  from  700 
fieet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Maryland  State 
Police  Helipwrt  excluding  that  portion  that 
coincides  with  the  Baltimore,  MO  Class  E 
airspace  area. 

Issued  in  Jamaica.  New  York,  on  April  18. 
1997. 

lohn  S.  Walker. 

Manager,  Air  Traffic  Division.  Eastern  Repon. 
(FR  Doc.  97-11224  Filed  4-29-97;  8:45  am) 
■UMQ  CODE  4ei».13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  DockM  No.  97-AEA-021] 

Proposed  Establishment  of  Class  E 
Airspace;  Centerville.  MD 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Class  E  airapace  at  Centerville. 
MD.  The  development  of  a  new 
Standard  Instnunent  Approach 
Procedure  (SIAP).  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Maryland  State  Police  Trooper  6 
Heliport,  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  ainpace  for  Instiiunent  Flight 
Rides  (IFR)  operations  to  the  heliport. 
The  area  woilld  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch.  AEA-530.  Docket 
No.  97-AEA-021.  F.A.A.  Eastern 
Region.  Federal  Building  #111,  John  F. 
Kennedy  Infl  Airport,  Junaica.  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  AEA-7.  F.A.A.  Eastwn 
Region.  Federal  Building  #111.  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  Yoii(  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Btiilding 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airapace 
Specialist.  Operations  Branch.  AEA- 
530.  F.A.A.  Eastern  Region.  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  shoidd  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  en  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-021".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
C(Mnmenter. 

All  communications  received  before 
the  specified  closing  date  for  conunents 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaldng  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Ridemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Ciaas  E  airapace  extending 
upward  from  700  fieet  above  the  siuface 
(AGL)  at  Centerville,  MD.  A  GPS  Point 
In  Space  Approach  has  been  developed 
for  Trooper  6  Heliport.  Additional 
controlled  airapace  extending  upward 
bom  700  feet  above  the  surface  (AGL)  is 
needed  to  acconunodate  this  approach 
and  for  IFR  operations  to  the  heliport. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airapace  designations  for  airapace 
extending  upward  from  700  feet  above 
the  surface  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D.  dated 
September  4. 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
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71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseqxwntly  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
mtities  under  the  criteria  of  the 
R^ulatory  Flexibility  Act. 

Lilt  of  Subjects  in  14  CFR  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— (AMENDEDl 

1.  The  authOTity  citation  for  Part  71 
continues  to  read  as  follows: 

AallHriljr:  49  U.S.C  106(g),  40103, 40113. 
40120:  B.a  lOeM:  24  FR  9565,  3  CFR  1950- 
1963  Comp.,  p.  3«9;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  eSactive 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

ParoffopheoOS  Qass  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  ES  CntarvUle.  MD  (N«r) 

Maryland  State  Police  Trooper  6  Heliport. 

MD 
Point  In  Space  Coofdinates 
(ht  39'01'21"N.,  long.  76*00'34'T¥.) 

That  airspace  extending  upward  from  700 
{set  above  the  nirfKe  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Maiyland  State 
J*Dlica  Trooper  6  Heliport. 


Issued  in  Jamaica,  New  York,  on  April  18, 
1997. 
lohaS.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc  97-11225  Filed  4-29-97;  8:45  am] 
saoMO  ooos  4eie-is-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revwnue  Service 
26CFRPart1 

[REQ-20M17-««1 

RIN  154S-AU19 

Treatment  of  Obligation-Shifting 
Transactions;  Hearing  Cancellation 

AQENCV:  Internal  Revenue  Service. 
Treasiuy. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  riilemaking. 

SUMMAirr:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  treatment  of  certain  multiple- 
party  finanring  transactions  in  which 
one  party  realizes  income  from  leases  or 
similar  agreements  and  another  party 
claims  deductions  related  to  that 
income. 

DATES:  The  public  hearing  that  was 
rescheduled  for  May  14, 1997, 
beginning  at  10  ajn.  is  cancelled. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Evangelists  C  Lee  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  SIFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  imder  section  7701  of  the 
Internal  Revenue  Code.  A  notice, 
changing  the  date  and  location  of  the 
public  hearing  on  the  proposed  rule, 
appearing  in  the  Federal  Register  on 
Wednesday,  February  5, 1997  (62  FR 
5355),  announced  that  the  public 
hearing  was  rescheduled  for 
Wednesday.  May  14. 1997.  beginning  at 
10  a.m..  in  room  2615,  Internal  Revenue 
Biiilding,  11 11  Constitution  Avenue. 
NW.  Washington.  DC  20224. 

The  public  hearing  reschediiled  for 
Wednesday.  May  14. 1997,  is  cancelled. 
CyBlfaiaE.Grig*]r. 

Chief.  Begalations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
(FR  Ooa  97-11141  Filed  4-29-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Ravamia  Sarvica 

26CFRPart1 
[REO-20970S-<S^ 
RIN  1S45-AS77 

AnKMtlzation  Of  IntanglMa  Property;   . 
Hawing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Change  of  time  and  locations  of 

public  hearing,  and  extension  of  time  to 

request  to  spmk. 

SUMMARY:  This  document  changes  the 
time  and  location  of  the  public  hearing 
and  extends  the  date  by  which 
commentators  should  submit  requests  to 
speak  on  proposed  regulations  relating 
to  the  amortization  of  intangible  assets 
under  sections  167(f)  and  197  of  the 
Internal  Revenue  Code.  In  addition,  this 
document  announces  that  persons 
wishing  to  testify  who  are  outside  the 
Washington,  DC  area,  will  be  able  to 
make  their  presentations  from  one  of 
four  Internal  Revenue  Service  remote 
teleconference  sites. 
DATES:  The  public  hearing  is  being  held 
on  May  15, 1997,  beginning  at  1  p.m. 
(EDT).  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by  May 
9, 1997. 

addresses:  The  public  hearing  will  be 
held  in  room  3411,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,  Washington.  DC.  The  addresses  of 
the  remote  teleconference  sites  are  listed 
below  under  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Slaughter  of  the  Regulations 
imit.  Assistant  Chief  Counsel 
(Corporate),  (202)  622-8452  (not  a  toll- 
free  number). 

SUPPlfMENTARY  RUFORMATION:  A  notice 
of  proposed  ndemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  Janiiary  16, 1997 
(62  FR  2336),  annoimced  that  a  public 
hearing  with  respect  to  proposed 
regtilations  relating  to  the  amortization 
of  certain  intangible  property  under 
sections  167(f)  and  197  of  the  Internal 
Revenue  Code  would  be  held  Thursday. 
May  15. 1997.  begiiming  at  10  a.m.  in 
room  3313,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington.  DC  and  that  requests  to 
speak  and  outlines  of  wal  comments 
should  be  received  by  Thursday.  April 
24. 1997. 

The  time  of  the  public  hearing  has 
changed.  The  room  nimiber  of  the 
Washington.  DC  location  has  been 


changed  and  four  remote  teleconference 
sites  have  been  added.  Hie  date  of  the 
public  hearing  remains  Thursday,  May 
15, 1997. 

The  hearing  will  be  held  in  room  3411 
of  the  Interned  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC,  and  in  the  four  remote 
teleconference  sites  listed  below: 

Federal  Building,  5th  Floor,  Room  5003.  300 

N.  Los  Angeles  Street,  Los  Angeles, 

California 
Van  Ness  Plaza  Building,  5th  Floor,  Room 

511, 1650  Mission  Street,  San  Francisco, 

California 
Santa  Fe  Building..  6th  Floor,  Room  609, 

1114  Commerce  Street,  Dallas,  Texas 
Federal  Building,  32nd  Floor,  230  South 

Deaibonie  Street,  Chicago,  Illinois 

The  public  hearing  will  begin  at  1 
p.m.  (Q3T);  attendees  will  be  admitted 
beyond  the  lobby  of  the  Internal 
Revenue  Building  in  Washington,  DC 
after  12:30  p.m.  Hearing  times  at  the 
remote  teleconference  sites  will  be 
concurrent  with  the  hearing  in 
Washington,  DC.  (i.e.,  10  a.m.  PDT  and 
12  noon  CDT). 

Requests  to  speak  and  outlines  of  oral 
comments  shoidd  be  received  by  Friday, 
May  9, 1997.  All  persons  who  have 
notified  the  Service  by  May  9, 1997,  of 
their  desire  to  testify  will  be  given  the 
opporttmity  to  do  so.  Requests  should 
specify  the  site  from  which  the  speaker 
wishes  to  testify;  if  no  specific  site  is 
named,  the  spraker  will  be  scheduled  to 
appear  in  Washington,  DC.  Requests  to 
testify  at  remote  teleconference  sites 
should  include  a  telephone  number  in 
case  the  Service  needs  to  contact  the 
speaker  prior  to  the  public  hearing. 

Due  to  limited  seating  capacity  at  the 
remote  teleconference  sites,  no  more 
than  12  people  may  be  accommodated 
at  any  one  time  in  each  teleconference 
room.  Seating  in  the  teleconference 
rooms  will  be  made  available  based  on 
the  order  of  presentations.  IRS 
personnel  will  be  available  at  the  remote 
teleconfisrence  sites  to  assist  speakers  in 
using  the  teleconference  equipment. 

The  Service  will  prepare  an  agenda 
shoMong  the  scheduling  of  speakers  and 
will  make  copies  of  the  agenda  available 
free  of  charge  at  the  hearing.  Testimony 
will  begin  with  the  speakers  at  the 
remote  teleconference  sites  in  the 
following  order:  Los  Angeles,  San 
Francisco,  Dallas  and  CUcago,  and  will 
conclude  with  presentations  by  the 
speakers  in  Washington,  DC. 
Michael  L  Slaughter, 
Acting  Chief.  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc  97-11393  Filed  4-28-97;  3:45  pmj 
■UMQ  OOOC  4tM-ei-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quwd 

33  CFR  Part  117 
[CQDoi-e7-oiq 

RIN2115-AE47 

OrawtNldga  Operation  Regulatlona; 
Bronx  River,  New  Yorlc 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  im  the 
Bruckner  Boulevard  Bridge,  over  the 
Bronx  River  in  the  Bronx.  New  York.  In 
addition,  the  location  of  bridge  in  this 
section  will  be  more  clearly  identified 
and  redundant  language  regarding 
openings  for  public  vessels  and  vessels 
in  distress  will  be  removed.  The  owner 
of  the  bridge  has  requested  that  4  hours 
notice  for  openings  be  provided,  except 
between  7  a.m.  and  9  a.m.  and  4  p.m. 
and  6  p.m..  Monday  through  Friday, 
when  the  bridge  need  not  open  for  the 
passage  of  vessels.  This  change  is 
expected  to  provide  for  the  needs  of 
navigation  and  relieve  the  bridge  owner 
.  of  the  burden  of  crewing  the  bridge  at 
all  times. 

DATES:  Comments  must  be  received  on 
or  before  Jime  30, 1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Building  135A, 
Governors  Island,  New  York,  10004- 
5073.  The  telephone  number  is  (212) 
666-7165.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.  Area,  project  officer.  First  Coast 
Guard  District.  (212)  666-7069. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encoiuages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  aigiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDOl-97-018).  and  Uie  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
commmts  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however. 


persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpoee 

The  Bruckner  Boulevard  Bridge,  at 
mile  1.1,  over  the  Bronx  River  in  the 
Bronx,  New  York,  has  vertical 
clearances  of  27'  above  mean  high  water 
(MHW)  and  34'  above  mean  low  watw 
(MLW)  in  the  closed  position.  The 
existing  rules  at  33  CFR  part  117.771(a) 
require  the  Bruckner  Boulevard  Bridge 
to  open  on  signal,  except  during 
designated  rush  hour  periods.  On 
September  27. 1988,  the  Coast  Guard 
approved  plans  for  the  rehabilitation  of 
the  bridge.  To  facilitate  the  work,  a 
temporary  final  rule  (54  FR  18282,  April 
28, 1989)  was  approved,  permitting  the 
bridge  to  remain  closed  for  36  months 
from  April  9, 1989,  through  April  9, 
1992.  Prior  to  the  rehabiliution  of  the 
bridge,  there  were  three  openings 
recorded  in  1988.  Since  the 
rehabilitation  was  completed  in  1992. 
there  have  been  no  requests  for 
openings. 

Discussion  (rf  Prqpoeed  Amendments 

This  proposal  will  amend  33  CFR 
117.771  to  require  at  least  a  4  hour 
advance  notice  be  given  to  the  bridge 
owner  for  openings  of  the  Bruckner 
Boulevard  Bridge,  except  between  7 
a.m.  and  9  a.m..  and  4  p.m.,  and  6  p.m., 
Monday  through  Friday,  when  the 
bridge  need  not  open.  The  locations  of 
the  Brtickner  Boulevard  and  Conrail 
Bridges  are  imcleer  in  the  existing 
regulation.  This  proposal  correctly 
identifies  the  locations  of  the  bridges  as 
the  Bronx,  New  Yorit.  The  requirement 
that  public  vessels  and  vesseb  in 
distress  be  passed  as  soon  as  possible 
will  be  removed  from  section  117.771 
since  it  is  now  a  requiremmt  under 
section  117.31  of  the  general  operating 
regtilations. 

Regulatory  Evalnatioa 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Depariment  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
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a  fuU  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
infmnation  from  the  bridge  owner 
indicates  that  there  have  been  no 
requests  for  openings  since  1992.  This 
rule  will  not  prevent  mariners  from 
passing  through  the  Bruckner  Boulevard 
Bridge  so  long  as  they  provide  advance 
notice. 

Small  Entities 

■    The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  on  small 
entities  under  the  Regiilatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  above,  the  Coast  Guard  has 
determined  that  this  rule  will  not  affect 
a  substantial  number  of  small  entities. 

Collection  of  Infonnatioa 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Faperworii  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment 

Environmnit 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
60  FR  32197,  June  20, 1995).  this  rule 
promulgates  operating  regulations  for 
drawbridges  and  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Sabfects  in  33  CFR  part  117 

Bridges. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— (AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Amiiortty:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat  5039. 

2.  Section  117.771  is  revised  to  read 
as  follows: 


f  117.771    Bronx  River. 

(a)  The  draw  of  the  Bruckner 
Boulevard  Bridge,  mile  1.1,  at  the 
Bronx,  New  York,  shall  open  on  signal 
if  at  least  4  hours  notice  is  given  to  the 
New  York  City  Department  of 
Transportation  (NYCDOT)  Radio 
Hotline,  or  NYCDOT  Bridge  Operations 
office,  except  that  between  7  a.m.  and  9 
a.m..  and  4  p.m.  and  6  p.m.  Monday 
through  Friday,  the  bridge  need  not  be 
opened  for  the  passage  of  vessels. 

(b)  The  draw  of  the  Conrail  Bridge, 
mile  1.6  at  the  Bronx,  New  York,  need 
not  be  opened  for  the  passage  of  vessels. 

(c)  The  owners  of  the  Bruckner 
Boulevard  Bridge,  mile  1.1.  and  the 
Conrail  Bridge,  mile  1.6,  both  at  the 
Bronx  New  York,  shall  provide  and 
keep  in  good  legible  condition  two 
clearance  gauges  designed,  installed  and 
maintained  in  accordance  with  the 
provisions  of  §  118.160  of  this  chapter. 

Dated:  April  16. 1997. 
JX.LiiuiOB, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

First  Coast  Guard  District. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt52 

(Region  I  Docket  No.  NJ28-1-168,  FRL- 
SS16-q 

Approval  and  Promulgalion  of 
Implementation  Plans;  New  Jersay  15 
Percent  Rata  of  Progress  Plan  and 
Phase  I  and  I  Ozone  Implementation 
Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  action  on  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  New  Jersey  which 
is  intended  to  meet  several  Clean  Air 
Act  requirements.  EPA  is  proposing 
approval  of  revisions  to  the  1990  base 
year  ozone  emission  inventory;  the  1996 
and  1999  ozone  projection  emission 
inventories;  photochemical  assessment 
monitoring  stations  network; 
demonstration  that  emissions  from 
growth  in  vehicle  miles  traveled  will 
not  increase  motor  vehicle  emissions 
and,  therefore,  offsetting  measures  are 
not  necessary;  modeling  efforts 
completed  to  date;  transportation 
conformity  budgets;  and  enforceable 
commitments.  EPA  is  also  proposing 
conditional  interim  approval  of  New 


Jersey's  15  Percent  Rate  of  Progress  Plan 
and  the  9  Percent  Reasonable  Further 
Progress  Plan.  The  intended  effect  of 
this  action  is  to  approve  programs 
required  by  the  Clean  Air  Act  which 
will  result  in  emission  reductions  that 
will  help  achieve  attaimnent  of  the 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone. 
DATES:  Comments  must  be  received  on 
or  before  May  30. 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borsellino.  Chief. 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Regiou  II  Office.  290 
Broadway,  25th  Floor.  New  York.  New 
York  10007-1866. 

Copies  of  the  New  Jersey  submittals 
and  EPA's  Technical  Support  Dociunent 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours: 
Environmental  Protection  Agency. 

Region  II  Office.  Air  Programs  Branch, 

290  Broadway,  25th  Floor,  New  York, 

New  York  10007-1866 
and 
New  Jersey  Department  of 

Environmental  Protection,  Office  of 

Air  Quality  Management,  Biueau  of 
.     Air  Quality  Planning,  401  East  State 

Street,  CN418,  Trenton.  New  Jersey 

08625 
FOR  FURTHER  MFORMATWN  CONTACT:  Paul 
R.  Truchan,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway.  25th  Floor.  New  York.  New 
York  10007-1866.  (212)  637-4249 

SUPPLEMENTARY  INFORMATION: 

L  Introduction/Background 

Section  182  of  the  Clean  Air  Act  (Act) 
specifies  the  required  State 
Implementation  Plan  (SIP)  submissions 
and  requirements  for  areas  classified  as 
nonattainment  for  ozone  and  when 
these  submissions  and  requirements  are 
to  be  submitted  to  EPA  by  the  states. 
EPA  has  issued  the  "General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990" 
(General  Preamble)  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act.  [see 
generally  57  FR  13498  (April  16. 1992) 
and  57  FR  18070  (April  28. 1992)]. 
Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale. 

New  Jersey  is  divided  into  four  ozone 
nonattainment  areas:  one  classified  as 
marginal — the  Allentown  Bethlehem 
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Easton  Area;  one  classified  as 
moderate — the  Atlantic  City  Area;  and 
two  classified  as  severe — the  New  York, 
Northern  New  Jersey,  Long  Island  Area, 
and  the  Philadelphia,  Wilmington. 
Trenton  Area.  New  Jersey  has  met  the 
requirements  of  the  Act  for  the  marginal 
area  and  EPA  has  determined  that  this 
area  has  attained  the  ozone  standard 
(October  6. 1994,  59  FR  50848).  For  the 
moderate  Atlantic  City  Area,  EPA  has 
found  that  air  quality  data  indicates  that 
this  area  has  attained  the  standard  and 
that  a  15  Percent  Rate  of  Progress  (ROP) 
Plan  and  an  attainment  demonstration 
are  not  needed.  EPA  will  be  publishing 
a  separate  Federal  Register  document 
for  the  Atlantic  City  Area  which  will 
discuss  the  ozone  air  quality  data  and 
implications  and  waive  the  15  Percent 
ROP  Plan  requirement.  This  finding  is 
contingent  on  New  Jersey  continuing  to 
conduct  air  quaUty  monitoring  and  that 
this  data  continues  to  demonstrate 
attainment.  It  should  be  noted  that 
should  the  Atlantic  Qty  area  monitor  a 
violation  of  the  standard  prior  to  being 
redesignated  to  attainment,  the  area 
would  have  to  address  all  pertinent  Act 
requirements  including  a  new  15 
Percent  ROP  Plan  and  the  State  would 
have  to  submit  them  as  a  SIP  revision. 
The  two  severe  nonattainment  areas 
are  the  primary  subject  of  this  Federal 
Register  action. 

n.  State  Submittal 

On  December  31,  1996,  Commissioner 
Shinn  of  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP) 
submitted  to  EPA  a  major  revision  to  the 
SIP  to  meet  requirements  related  to 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone. 
This  was  supplemented  on  February  25, 
1997.  These  submittals  address  the 


requirements  for  the  two  severe  ozone 
nonattainment  areas — the  New  York. 
Northern  New  Jersey.  Long  Island  Area, 
and  the  Philadelphia.  Wilmington, 
Trenton  Area.  For  the  purposes  of  this 
action  these  areas  will  be  referred  to  as, 
respectively,  the  Northern  New  Jersey 
ozone  nonattainment  area  (NAA)  and 
the  Trenton  NAA.  New  Jersey's  two 
submittals  revised  the  previously 
submitted  15  Percent  ROP  Plan  dated 
November  15, 1993.  In  addition,  these 
revisions  are  intended  to  fulfill  EPA's 
Phase  I  requirement  ("Ozone 
Attaimnent  Demonstrations,"  March  2, 
1995  memo  from  Mary  Nichols)  and 
includes  the  following:  revisions  of  the 
1990  base  year  ozone  emission 
inventory;  the  1996  and  1999  ozone 
projection  emission  inventories;  9 
Percent  Reasonable  Further  Progress 
(RFP)  Plan;  contingency  measures; 
photochemical  assessment  monitoring 
stations  network;  demonstration  that 
emissions  from  growth  in  vehicle  miles 
traveled  will  not  increase  motor  vehicle 
emissions  and,  therefore,  offsetting 
measures  are  not  necessary;  modeling 
efforts  completed  to  date;  enforceable 
commitments  for  Phase  II;  and 
transportation  conformity  budgets.  EPA 
will  be  acting  on  the  contingency 
measures  in  a  separate  Federal  Register 
document. 

m.  Clean  Air  Act  Requirements 

A.  Phase  I  Elements 

1.  Revisions  to  the  1990  Base  Year 
Emissions  Inventory 

Sections  172(c)(3)  and  182(b)(1)  of  the 
Act  require  that  SIP  revisions  for  15 
Percent  ROP  and  9  Percent  RFP  Plans 
include  comprehensive,  accurate, 
ciurent  inventories  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 


the  nonattainment  area.  Because  the 
approval  of  such  inventwies  is 
necessary  for  an  area's  15  Percent  ROP 
Plan  and  the  Attainment  Demonstration, 
the  emissions  inventory  must  be 
approved  prior  to  or  with  the  15  Percent 
ROP  Plan  submission. 

EPA  previously  approved  New 
Jersey's  1990  base  year  inventory  on 
October  2, 1995  (60  FR  51351).  In  the 
Phase  I  SIP  submittal,  which  includes 
the  15  and  9  Percent  plans.  New  Jersey 
has  made  minor  revisions  to  the 
approved  1990  base  year  emission 
inventory.  These  revisions  are 
smnmarized  below.'The  reader  is 
referred  to  the  Technical  Support 
Document  for  additional  details. 

The  major  point  sotut»  inventory  was 
revised  to  reflect  changes  due  to  more 
accurate  information  collected  from 
major  oxides  of  nitrogen  (NOx)  emitters 
in  New  Jersey  as  part  of  the  Ozone 
Transport  Commission  NOx  Baseline 
Project  and  further  quahty  assurance  of 
New  Jersey's  emissions  data.  The 
highway  mobile  source  inventory  was 
revised  to  reflect  different  methodology 
used  to  calculate  highway  mobile  source 
emissions.  New  Jersey  originally  used 
the  Highway  Performance  Monitoring 
System  (HPMS)  to  estimate  vehicle 
miles  traveled  (VMT),  but  now  uses  the  ' 
more  comprehensive.  Transportation 
Demand  Model.  There  were  no  changes 
to  the  minor  point  sources,  area  sources, 
ofl-highway  mobile  sources,  and 
biogenic  sources  portion  of  the  emission 
inventory. 

Tables  lA  and  IB  contain  the  revised 
1990  base  year  volatile  organic 
compounds  (VOC),  NOx,  and  carbon 
monoxide  (CO)  emission  inventories  for 
the  Northern  New  Jersey  and  Trenton 
NAAs: 


Table  iA.-Northem  New  Jersey  NAA.  1990  Base  Year.  1996  and  1999  Projection  Year  Inventories;  Ozone 

Seasonal  VOC,  NOx,  and  CO  Emissions  (tons/day) 


Pollutant 


Major  point 
sources 


Minor  point 
sources 


Area 
sources 


Highway 
mobile 
sources 


Off-highway 
mooile 
sources 


Biogenic 
sources 


Total 


VOC 
NOx 
CO  . 

VOC 
NOx 
CO  .. 

VOC 
NOx 


Revised  1990  Base  Year  Ozone  Seeson  VOC.  NOx.  end  CO  Emissions  (tons/dey) 


238 

486 

73 


164 

44 

8 


123 

9 

33 


297 

332 

2371 


137 

141 
974 


210 
N/A 
N/A 


b959 
1012 
3458 


1996  Projection  Yeer  Ozone  Seeson  VOC,  NOx.  end  CO  Emissions  (tons/dey) 


•212 
459 


163 
42 

7 


125 

9 

33 


247 
305 

1812 


140 
143 
993 


N/A 
N/A 
N/A 


887 

958 

2914 


1999  Piejection  Yeer  Ozone  Seeson  VOC,  NOx.  end  CO  Emissions  (tona/day) 


•216 
482 


167 
43 


126 
9 


241 
301 


141 
144 


N/A 
N/A 


891 
979 
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Table  1A  —Northern  New  Jersey  NAA.  1990  Base  Year,  1996  and  1999  Projection  Year  Inventories;  Ozone 

Seasonal  VOC,  NOx,  and  CX)  Emissions  (tons/day)— Continued 


PoNutant 

Major  point 
sources 

MirKir  point 
sources 

Area 
sources 

Highway 
mobile 
sources 

OfHiighway 
mcMe 
sources 

Biogenic 
sources 

Total 

CO  

72 

8 

34 

1662 

1002 

N/A 

2778 

N/A  -  not  applicable 

•With  1993  rule  ellectiveness  factors  applied. 

»  Rate  at  Progress  base  year  emission  inventory  (without  biogenic  source  emissions). 

No«a:  Numbers  in  a  table  are  rounded  to  nearest  whole  number. 


Table  IB.— Trenton  NAA,  1990  Base  Year,  1996  and  1999  Projectkjn  Year  Inventories  Ozone  Seasonal 

VOC,  NOx.  AND  CO  Emissions  (tons/day) 


Pollutant 

Major  point 
sources 

Mirwr  point 
sources 

Area 
sources 

Highway 
mobile 
sources 

Ofl-highway 
mobile  sources 

Biogenic 
sources 

Total 

IWvtaed  1990  BaM  Yav  Ozone  SaMon  VOC.  NOx,  and  CO  Emissions  (Ions/day) 

VOC 

NOx  

CO  

112 

278 

56 

61 
9 

1 

37 

3 

14 

103 
115 
686 

46 

41 

314 

203 
N/A 
N/A 

0350 

446 

1070 

1996  Profsetlon  Yaw  Ozone  SsMon  VOC.  NOx,  and  CO  Emissions  (tons/day) 

VOC 

NOx 

CO  

>86 
264 

53 

61 
8 

1 

38 
3 

14 

89 
105 
575 

48 

43 

330 

N/A 
N/A 
N/A 

323 
42S 

973 

199Q  Pro)actlon  Yew  Ozone  SeMon  VOC.  NOx,  and  CO  Emisalona  (tona/d^f) 

VOC 

NOx  

CO  

•88 

276 
54 

63 
9 

1 

40 
3 

15 

89 
104 
543 

49 

44 

338 

N/A 
N/A 
N/A 

329 

436 

961 

■With  1993  nit  effectiveness  factors  appied. 

oR^e  of  Progress  base  year  emission  inventory  (without  biogenic  source  em»sions). 

Note:  Numbers  in  a  table  are  rounded  to  nearest  whole  number. 


The  revisions  have  been  made  in 
accordance  with  EPA  guidance. 
Therefore,  EPA  is  proposing  to  approve 
the  revisions  to  the  1990  base  year  VCXD, 
NOx,  and  CX)  emission  inventories  for 
the  Northern  New  Jersey  and  Trenton 
ozone  NAAs. 

2. 1996  Projection  Year  Inventory 

A  projection  of  1996  man-made 
emissions  is  required  to  determine  the 
reductions  needed  for  the  15  Percent 
ROP  Plan.  The  1996  projection  year 
emission  inventory  is  calculated  by 
multiplying  the  1990  ROP  base  year 
inventory  by  {actors  which  estimate 
growth  from  1990  to  1996.  A  specific 
growth  factor  for  each  source  type  in  the 
inventory  is  required  since  sources 
typically  grow  at  difierent  rates. 

The  difference  between  the  1990  ROP 
base  year  inventory  estimates  and  the 
1996  emissions  projection  is  the 
emissions  growth  estimate.  Total  1996 
growth  for  the  four  source  categories 
including  the  emissions  o&ets  is 
estimated  to  be  a  reduction  of  72  tons 
per  day  (tpd)  in  the  Northern  New 
jersey  NAA  and  a  reduction  of  36  tpd 


in  the  Trenton  NAA.  In  addition,  the 
1996  projection  year  inventory  reflects 
1993  rule  effectiveness  factors.  The 
reader  is  referred  to  the  technical 
support  document  for  further  details. 

Projection  Methodology.  Major  Point 
Sources.  For  the  major  point  source 
category.  New  Jersey  projected 
emissions  to  1996  using  value  added 
data  available  at  the  two-digit  Standard 
Industrial  Classification  (SIC)  Code  level 
from  1984  to  1991.  For  the  years  1987 
to  1991,  value  added  data  showed  a 
sharp  decline.  In  extrapolating  to 
determine  the  1996  value  added.  New 
Jersey  constrained  these  growth  rates  at 
a  1.0  percent  decline  each  year  rather 
than  the  larger  predicted  decline  to 
prevent  any  significant  under-prediction 
of  the  1996  emissions.  For  cases  where 
value  added  data  were  not  available. 
New  Jersey  used  a  State  average  to 
project  emissions  for  those  remaining 
SIC  codes. 

Since  value  added  is  one  of  ^e 
preferred  growth  indicators  to  use,  as 
outlined  in  EPA's  "Procedures  for 
Preparing  Emissions  Projections,"  July 
1991.  EPA  finds  New  Jersey's  1996 


major  point  source  projection 
methodology  to  be  acceptable. 

Minor  Point  Sources.  For  the  minor 
point  source  category.  New  Jersey 
projected  emissions  to  1996  using  value 
added  data  available  at  the  two-digit  SIC 
Code  level  for  all  categories  with  the 
following  exceptions.  For  traffic  paints. 
New  Jersey  used  1996  lane  mile  growth 
rates.  For  gasoline  handling  categories 
(such  as  gasoline  unloading,  gasoline 
tank  breathing,  gasoline  refueling, 
gasoline  transit  by  rail  car,  and  gasoline 
transit  by  truck).  New  Jersey  used  daily 
VMT  growth  rates  to  project  emissions 
to  1996. 

Since  value  added  is  one  of  the 
preferred  growth  indicators,  EPA  finds 
New  Jersey's  1996  minor  point  source 
projection  methodology  to  be 
acceptable.  The  methods  used  for  the 
exceptions  above  are  also  acceptable. 

Area  Sources.  For  the  area  soiut» 
category.  New  Jersey  projected 
emissions  to  1996  using  population 
growth  rates.  This  is  in  accordance  with 
EPA's  recommended  growth  indicators 
for  projecting  emissions  for  area  source 
categories  outlined  in  "Procedures  for 


Preparing  Emissions  Projections,"  July 
1991.  EPA  finds  New  Jersey's  area 
source  projection  methodology  to  be 
acceptable. 

Midway  Mobile  Sources.  For  the 
highway  mobile  source  category,  New 
Jersey  projected  emissions  to  1996  using 
VMT  growth  rates.  New  Jersey  used 
zonal  transportation  demand  models  to 
model  VMT.  EPA  finds  New  Jersey's 
methodology  for  projecting  highway 
mobile  sources  to  be  acceptable. 

Off-highway  Mobile  Sources.  For  the 
off-highway  mobile  source  category. 
New  Jersey  projected  emissions  using 
population  growth  rates  for  all 
subcategories  with  one  exception,  the 
aircraft  category.  For  the  aircraft 
category,  emissions  were  projected  to 
1996  using  landing  and  takeoff 
operations.  EPA  finds  New  Jersey's 
methodology  for  projecting  off-highway 
mobile  sources  to  be  acceptable. 

Tables  lA  and  IB  show  the  1996  and 
1999  projected  emissions  using  the 
above-mentioned  growth  indicators/ 
methodologies.  States  are  required  to 
account  for  banked  emission  offsets 
which  will  be  used  during  the  period 
covered  by  the  15  Percent  ROP  Plan. 
New  Jersey  did  this  and  accounted  for 
5  tpd  of  pre- 1990  emissions  offsets  in 
the  Northern  New  Jersey  NAA  and  3  tpd 
of  pre-1990  emissions  offsets  in  the 
Trenton  NAA. 

The  1996  projection  year  emission 
inventories  were  calculated  in 
accordance  with  EPA  guidance. 
Therefore,  EPA  is  proposing  to  approve 
the  1996  projection  year  VOC,  NOx,  and 
CO  emission  inventories  for  the 
Northern  New  Jersey  and  Trenton  ozone 
NAAs. 

3. 1999  Projection  Year  Inventory 

A  projection  of  1999  man-made 
emissions  is  required  for  the  9  Percent 
RFP  calculation.  The  calculation  is 
made  by  multiplying  the  1996 
projection  year  inventory  by  factors 
which  estimate  growrth  from  1996  to 
1999.  A  specific  growth  factor  for  each 
source  type  in  the  inventory  is  required 
since  sources  typically  grow  at  different 
rates. 

The  difference  between  the  1996 
projection  year  inventory  and  the  1999 
emissions  projection  is  the  emissions 
growth  estimate.  Total  growrth  for  the 
four  source  categories  is  estimated  at  5 
tpd  in  the  Northern  New  Jersey  NAA 
and  5  tpd  in  the  Trenton  NAA.  In 
addition,  the  1999  projection  year 


inventory  reflects  1993  nde 
effectiveness  factors.  The  reader  is 
referred  to  the  technical  support 
document  for  further  details. 

Projection  Methodology.  Major  Point 
Sources.  For  the  major  point  source 
category.  New  Jersey  projected 
emissions  from  1996  to  1999  using 
historical  and  projected  data  for  the 
years  1973. 1979, 1983, 1988,  and  every 
fifth  year  fit)m  1995  to  2040.  These  data 
were  obtained  &t)m  the  United  States 
£)epartment  of  Commerce,  Bureau  of 
Economic  Analysis  (earnings  data).  The 
data  for  the  relevant  years,  i.e..  1996  and 
1999.  were  obtained  by  interpolating 
between  the  two  closest  years. 

Since  the  use  of  earnings  data  is  one 
of  the  preferred  growth  indicators,  as 
outlined  in  EPA's  "Procedures  for 
Preparing  Emissions  Projections."  July 
1991,  EPA  finds  New  Jersey's  1999 
major  point  source  projection 
methodology  to  be  acceptable. 

Minor  Point  Sources.  For  the  minor 
point  source  category.  New  Jersey 
projected  emissions  to  1999  using 
earnings  data  available  at  the  two-digit 
SIC  code  level  for  all  categories  with 
two  exceptions,  traffic  paint  and 
gasoline  handling.  Since  the  use  of 
earnings  data  is  one  of  the  preferred 
growth  indicators.  EPA  finds  New 
Jersey's  1999  minor  point  source 
projection  methodology  to  be 
acceptable. 

Unlike  1996.  for  which  New  Jersey 
used  lane  miles  as  a  growth  indicator  for 
traffic  paints,  New  Jersey  did  not  project 
any  growth  in  traffic  paint  emissions  to 
1999  since  there  were  no  projected  lane 
mile  data  available  for  1999.  For 
gasoline  handling  categories  (such  as 
gasoline  unloading,  gasoline  tank 
breathing,  gasoline  refueling,  gasoline 
transit  by  rail  car.  and  gasoUne  transit 
by  truck),  as  done  for  1996,  New  Jersey 
used  daily  VMT  growth  rates  to  project 
emissions  to  1999.  These  approaches  are 
also  acceptable. 

Area  Sources.  The  1996  area  soiuce 
projection  methodology  was  also  used 
for  1999  projections  and  is  therefore, 
acceptable. 

Highway  Mobile  Sources.  The  1996 
highway  mobile  source  projection 
methodology  was  also  used  for  1999 
projections  and  is  therefore,  acceptable. 

Off-highway  Mobile  Sources.  The 
1996  off-highway  projection 
methodology  was  also  used  for  1999 
projections  and  is  therefore,  acceptable. 


The  1999  projection  year  emission 
inventories  have  been  calculated  in 
accordance  with  EPA  guidance. 
Therefore,  EPA  is  proposing  to  approve 
the  1999  projection  year  VOC.  NOx,  and 
CO  emission  inventories  for  the 
Northern  New  Jersey  and  Trenton  ozone 
NAAs. 

4. 15  Percent  Rate  of  Pro@«ss  Plan 

Section  182(b)(1)  of  the  Act  as 
amended  in  1990  requires  ozone 
nonattainment  areas  with  classifications 
of  moderate  and  above  to  develop  plans 
to  reduce  area-wide  VOC  emissions  by 
15  percent  from  a  1990  adjusted 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993  and 
the  reductions  were  required  to  be 
achieved  within  six  years  of  enactment 
or  by  November  15, 1996.  The  Act  also 
sets  limitations  on  the  creditability  of 
certain  types  of  reductions.  Specifically, 
states  cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
(new  car  emissions  standards) 
promulgated  prior  to  1990  and  Raid 
Vapor  Pressure  (RVP)  programs 
promulgated  prior  to  1990.  Furthermore, 
the  Act  does  not  allow  credit  for 
corrections  to  vehicle  Inspection  and 
Maintenance  Programs  (I/M)  or 
corrections  to  reasonably  available 
control  technology  (RACT)  rules  (RACT 
fix-ups)  that  were  required  to  have  been 
made  to  meet  requirements  in  effect 
prior  to  1990. 

The  target  emission  reductions  were 
calculated  in  accordance  with  EPA 
guidance.  The  reader  is  referred  to 
"Guidance  On  The  Adjusted  Base  Year 
Emissions  Inventory  and  The  1996 
Target  For  The  15  Percent  Rate  of 
Progress  Plans,"  (EPA-452/R-92-005). 
New  Jersey  s  15  Percent  ROP  Plan  is 
summarized  in  Table  2. 

The  reader  should  note  that  the 
differences  in  VOC  emissions  between 
1990  and  1996  as  depicted  in  Tables  lA 
and  IB  are  not  the  same  as  the  emission 
reductions  for  the  same  time  period 
depicted  in  Table  2.  Summary  of  15 
Percent  ROP  Plan.  "This  is  because  the 
emissions  changes  between  1990  and 
1996  have  been  adjusted  for  purposes  of 
the  15  Percent  ROP  Plan  to  eliminate 
emission  changes  not  creditable 
according  to  the  Act.  These  adjustments 
are  explained  in  detail  in  the  previously 
referenced  guidance. 


UMI 
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Table  2.— Summary  of  15  Percent  ROP  Plan 


Requirad  VOC  reductions  to  meet  15  Percent  Plan 

Cndtatle  reductions 

MoMe  source  control  measures: 

Tier  I  veNdes  

Retormulatad  gasoline— on  highway 

Reformulated  gasoine— off  highway 

Enhanced  inspeclion  &  maintenance 

Stationary  source  control  measures: 

Barge  loadvig „......., 

SubchMer  16— VOC  RACT  ....„ 

Consumer  products  rule— Subchapter  23  . 

Federal  HON  mie - ».. 

Total  VOC  reductions 

Surplus 


Reductions  not  credHed  in  today's  action 

Employer  hip  reduction  and  transportation  control  measures 


Northern  New 

Jersey  NAA 

VOC  (tons/ 

day) 


129.82 


1.96 
47.99 

432 
33.08 

21.08 

16.34 

5.93 

0.12 

130.82 

1.00 


2.36 


Trenton  NAA 

VOC  (Ions/ 

day) 


37.18 


0.73 

17.51 

1.33 

11.91 

^2^ 
a.7S 

1.79 

0.06 

38.28 

1.10 


0.64 


Measures  Achieving  the  Projected 
Reductions.  New  Jersey  has  provided  a 
plan  to  achieve  the  reductions  required 
for  the  two  nonattainment  areas.  The 
following  is  a  concise  description  of 
each  control  measure  New  Jersey  used 
to  achieve  emission  reduction  credit 
within  its  15  Percent  ROP  Plan.  All  the 
State  measures  have  been  adopted  and 
submitted  as  SIP  revisions.  EPA  has 
previously  approved  some  of  the  control 
measures,  others  EPA  has  proposed 
action  upon,  including  the  enhanced 
vehicle  I/M  program.  EPA  agrees  with 
the  emission  reductions  projected  in  the 
State  submittal  except  where  noted  in 
Table  2  under  the  heading  "Reductions 
not  credited  in  today's  action." 

Mobile  source  control  measures.  Tier 
I  Federal  Motor  Vehicle  Control 
Program  (FMVCP).  EPA  promidgated 
standards  for  1994  and  later  model  year 
light-duty  vehicles  and  light-duty  trucks 
(56  FR  25724,  June  5, 1991).  Since  the 
standards  were  adopted  after  the  Clean 
Air  Act  Amendments  of  1990,  the 
resulting  emission  reductions  are 
creditable  towaid  the  15  percent 
reduction  goal.  EPA  agrees  with  the 
emission  reductions  calculated  by  the 
State  due  to  the  FMVCP. 

Reformulated  Gasoline.  Section  211(k) 
of  the  Act  requires  that  after  January  1, 
1995  in  severe  and  above  ozone 
nonattainment  areas,  only  reformulated 
gasoline  be  sold  or  dispensed.  This 
gasoline  is  reformulated  to  bum  cleaner 
and  produce  fewer  evaporative 
emissions.  On  Etecember  6. 1991  the 
State  requested  that  the  entire  State  of 
New  Jersey  participate  in  the 
reformulated  gasoline  program.  EPA's 
approval  of  this  request  was  published 
in  the  Federal  Register  on  March  26, 
1991.  57  FR  11077.  EPA  agrees  with  the 


emission  reductions  calculated  by  the 
State  due  to  the  sale  of  reformulated 
gasoline  for  both  on-road  and  off-road 
use. 

Enhanced  I/M.  On  October  s;,  1996 
(61  FR  56172).  EPA  proposed  a 
conditional  interim  approval  of  New 
Jersey's  enhanced  I/M  program 
submittal. 

The  reader  is  referred  to  that  proposal 
for  the  details  on  the  enhanced  I/M 
program  and  EPA's  findings.  That  notice 
called  for  the  State  to  commit  within  30 
days  to  correct  the  major  deficiencies  in 
the  submittal  by  specific  dates.  EPA 
identified  two  major  deficiencies  and 
dates  by  which  the  State  was  to  address 
them:  (1)  Test  procedures,  standards, 
and  equipment  specifications  which 
were  to  he  submitted  by  January  31, 
1997,  and  (2)  program  performance 
modeling  which  is  to  be  submitted 
within  one  year  after  conditional 
interim  approval.  On  November  27, 
1996,  New  Jersey  committed  to  submit 
test  procedures  and  equipment 
specifications  by  the  date  specified  and 
program  modeling  by  October  30,  1997. 
The  equipment  information  was 
received  as  scheduled  and  is  currently 
under  review.  In  a  separate  action,  EPA 
will  be  publishing  conditional  interim 
approval  of  the  enhanced  I/M  program. 

New  Jersey's  15  Percent  ROP  Plan 
includes  I/M  modeling  to  provide 
estimates  for  the  level  of  reduction 
expected  from  the  program  (see  Table 
2).  However,  New  Jersey's  modeling  was 
completed  prior  to  and  is  not  consistent 
with,  EPA's  final  guidance  on  the 
methodology  to  be  used  for  making 
these  calculations  (December  23,  1996 
memo  entitled  "Modeling  15%  VOC 
Reductions  bom  I/M  in  1999 — 
Supplemental  Guidance).  Therefore,  the 


State  must  commit  within  30  days  of  the 
publication  of  this  document  to  submit, 
within  12  months  of  the  final 
conditional  interim  approval  of  the  15 
Percent  ROP  and  the  9  Percent  RFP 
Plans,  recalculated  emission  reduction 
benefits  attributable  to  the  I/M  program 
for  both  the  15  Percent  ROP  Plan  and 
the  9  Percent  RFP  Plan.  This 
recalculation  must  take  into  account 
actual  I/M  program  conditions  as  they 
are  scheduled  to  occur,  including,  but 
not  limited  to,  program  start  date,  cut 
points,  and  test  type.  Also.  New  Jersey 
must  still  fulfill  the  condition  in  the 
October  31. 1996  Federal  Register 
doounent  to  perform  modeling  in  order 
to  determine  if  the  I/M  program  meets 
the  enhanced  performance  standard. 
The  State  has  committed  to  submit  the 
performance  standard  modeling  by 
October  30, 1997. 

By  today's  action,  EPA  proposes  to 
approve  emission  credits  for  the  15 
Percent  ROP  and  9  Percent  RFP  Plans 
on  an  interim  basis,  pending  verification 
of  the  I/M  Program's  performance, 
pursiumt  to  section  348  of  the  NHSDA. 
This  interim  approval  of  the  15  Percent 
ROP  and  the  9  Percent  RFP  Plans  will 
expire  at  the  end  of  the  18  month 
period,  and  will  be  replaced  by 
appropriate  EPA  action  based  on  the 
evaluation  EPA  receives  concerning  the 
Program's  performance.  If  the  evaluation 
indicates  a  shortfall  in  emission 
reductions  compared  to  the  remodeling 
that  the  15  Percent  ROP  and  9  Percent 
RFP  Plans  is  conditioned  on,  the  State 
would  need  to  find  additional  emission 
credits.  Failure  of  the  State  to  make  up 
for  an  emission  shortfall  from  the 
enhanced  I/M  program  may  subject  the 
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State  to  sanctions  and  imposition  of  a 

Federal  Implementation  Plan. 

In  addition,  in  a  separate  document, 
EPA  is  taking  both  a  limited  conditioiial 
approval  of  die  New  Jersey  enhanced  1/ 
M  program  under  section  110  which 
strengthens  the  SIP,  as  well  as  an 
interim  conditional  approval  under 
section  348  of  the  NHDSA.  The  limited 
approval  of  the  enhanced  I/M  program 
will  not  expire  at  the  time  the  interim 
approval  of  the  15  Percent  ROP  and  9 
Percent  RFP  plans  and  the  interim 
approval  of  the  enhanced  I/M  program 
under  the  NHSDA  expire.  As  explained 
'  above,  the  credits  provided  by  the  I/M 
program  on  an  interim  basis  for  those 
plans  may  be  adjusted  based  on  EPA's 
evaluation  of  the  I/M  Program's 
performance. 

Enhanced  I/M  "as  soon  as 
practicable".  Section  182(b)(1)  of  the 
Act  requires  that  states  containing  ozone 
nonattainment  areas  classified  as 
moderate  or  above  pre[>are  SIPs  that 
provide  for  a  15  percent  VOC  emissions 
reduction  by  November  15, 1996.  Most 
of  the  15  Percent  ROP  Plans  originally 
submitted  to  EPA  contained  enhanced  1/ 
M  programs  because  this  program 
achieves  more  VOC  emission  reductions 
than  most,  if  not  all  other,  control 
strategies.  However,  many  states  became 
concerned  over  the  cost  and 
convenience  of  the  enhanced  I/M 
program  as  they  were  originally 
envisioned. 

In  a  response  to  these  concerns  in 
September  1995,  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs.  Subsequendy,  Congress 
enacted  the  NHSDA,  which  provides 
states  with  more  flexibility  in 
determining  the  design  of  enhanced  I/M 
programs.  The  substantial  amount  of 
time  needed  by  states  to  redesign 
enhanced  I/M  programs,  in  accordance 
with  the  guidance  contained  within  the 
NHSDA,  and  set  up  the  infrastructure  to 
perform  the  testing  program  has 
precluded  states  that  revised  their  I/M 
programs  frt)m  obtaining  emission 
reductions  from  such  revised  programs 
by  November  15, 1996. 

Given  the  heavy  reliance  by  many 
states  upon  enhanced  I/M  programs  to 
help  achieve  the  15  percent  VOC 
emissions  reduction  required  under 
section  182(b)(1),  and  the  recent 
NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs.  EPA 
recognized  that  it  was  no  longer 
possible  for  many  states  to  achieve  the 
portion  of  the  1 5  percent  reductions  that 
are  attributed  to  I/M  by  November  15. 
1996.  Under  these  circumstances, 
disapproval  of  the  15  Percent  ROP  Plans 


would  serve  no  purpose.  Consequentiy, 
under  certain  circtimstances,  EPA  will 
propose  to  allow  states  that  pursue 
redesign  of  enhanced  I/M  programs  to 
receive  emission  reduction  credit  frtim 
these  programs  within  their  15  Percent 
ROP  Plans,  even  though  the  emissions 
reductions  from  the  IA4  program  will 
occur  after  November  15, 1996. 
Specifically.  EPA  can  propose 
approval  of  15  Percent  ROP  Plans  if  the 
emissions  reductions  irom  the  revised, 
enhanced  I/M  programs,  as  well  as  from 
the  other  15  Percent  ROP  Plan 
measures,  will  achieve  the  15  percent 
level  as  soon  after  November  15, 1996 
as  practicable.  To  make  this  "as  soon  is 
practicable"  determination,  EPA  must 
determine  that  the  SIP  contains  all  VOC 
control  strategies  that  are  practicable  for 
the  nonattainment  area  in  question  and 
that  meaningfully  accelerate  the  date  by 
which  the  15  percent  level  is  achieved. 
EPA  does  not  believe  that  measures 
meaningfully  accelerate  the  15  percent 
date  if  they  provide  only  an 
insignificant  amount  of  reductions. 

In  the  case  of  New  Jersey,  the  State 
has  submitted  a  15  Percent  ROP  Plan 
that  would  achieve  the  amount  of 
reductions  needed  from  I/M  by 
November  15, 1999.  New  Jeraey  has 
submitted  a  15  Percent  ROP  Plan  that 
achieves  all  other  reductions  by  1996.  In 
addition,  EPA  is  pureuing  federal 
rulemaking  on  a  national  scope  which 
will  result  in  additional  emission 
reductions.  EPA  proposes  to  determine 
that  this  SIP  does  contain  all  measures, 
including  (enhanced  I/M,  that  achieves 
the  required  reductions  as  soon  as 
practicable. 

EPA  has  examined  other  potentially 
available  SIP  measures  to  determine  if 
they  are  practicable  for  New  Jersey  and 
if  they  would  meaningfully  accelerate 
the  date  by  which  the  area  reaches  the 
15  percent  level  of  reductions.  In  most 
cases  New  Jersey  has  already  adopted 
and  implemented  stationary  control 
measures  that  other  states  are 
considering  or  which  other  states  have 
included  in  their  15  Percent  ROP  Plans. 
EPA  proposes  to  determine  that  the  SIP 
does  contain  the  appropriate  measures. 

Stationary  source  measures.  Barge 
loading.  New  Jersey  has  adopted  a  VOC 
control  regulation  for  the  loading  of 
marine  vessels  with  gasoline.  The  State 
submitted  an  adopted  revision  to 
Subchapter  16  "Control  and  Prohibition 
of  Air  Pollution  by  Volatile  Organic 
Substances"  which  regtdates  the  loading 
of  gasoline  into  marine  vessels  to  EPA 
on  June  20, 1990.  On  November  10. 
1992,  EPA  published  a  final  rulemaking 
(57  FR  53440)  approving  the  rule  as  a 
revision  to  the  SIP.  EPA  agrees  with  the 
reductions  projected  in  the  New  Jersey 


15  Percent  ROP  Plan  due  to  the 
implementation  of  this  rule. 

Subchapter  16— VOC  RACT.  New 
Jersey  has  submitted  adopted  revisions 
to  Subchapter  16  "Control  and 
Prohibition  of  Air  Pollution  by  Volatile 
Organic  Compounds"  which  regulates 
major  sources  not  covered  in  EPA 
issued  control  techniques  guidelines 
(CFG)  doctunents.  This  is  referred  to  as 
"non-CTG  major  sources."  It  also 
regulates  sources  for  which  EPA  has 
published  CTGs  since  1990.  On  April 
11, 1997  (62  FR  17766).  EPA  publUhed 
a  proposal  approving  die  nde  as  a 
revision  to  the  SIP.  EPA  agrees  with  the 
reductions  projected  in  the  New  Jersey 
15-Percent  ROP  Plan  due  to  the 
implementation  of  this  rule. 

Consiuner  Products  nde— Subchapter 
24.  New  Jersey  has  adopted  a  VOC 
control  regulation  limiting  the  VOC 
content  of  designated  consumer  and 
commercial  products.  The  State 
submitted  an  adopted  revision  to 
Subchapter  24  "Control  and  Prohibition 
of  Volatile  Organic  Compounds  from 
Consumer  and  Commercial  Products"  to 
EPA  on  January  25, 1996.  On  Jtmuary 
21, 1997  (62  FR  2984).  EPA  published 
a  proposal  approving  the  rule  as  a 
revision  to  the  SIP.  EPA  received  no 
comments  on  this  proposal  and  is 
preparing  a  notice  announcing  its  final 
action.  EPA  agrees  with  the  reductions 
projected  in  the  New  Jersey  15  Percent 
ROP  Plan  due  to  the  implementation  of 
this  rule. 

Federal  HON  rule.  On  April  22. 1994 
EPA  promulgated  Part  63,  Subpart  H— 
National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  for 
Equipment  Leaks.  This  requires 
facilities  which  manufacture  or  process 
organic  hazardous  air  pollutants  to 
develop  and  implement  a  program  for 
leak  detection  and  repair.  EPA  agrees 
with  the  reductions  projected  in  the 
New  Jersey  15  Percent  ROP  Plan  due  to 
the  implementation  of  this  rule. 

Measures  Not  Creditable  in  Today's 
Action.  Employer  Trip  Reduction  and 
Transportation  Control  Measures.  On 
November  15, 1993,  New  Jersey 
submitted  a  SIP  revision  fbr  an 
Employer  Trip  Reduction  program 
(ETR).  as  required  in  section 
182(d)(1)(B)  of  die  Act.  EPA  proposed 
approval  of  that  program  on  December 
6, 1994  (59  FR  62646).  Subsequendy, 
the  State  made  changes  to  this  program, 
but  failed  to  submit  these  changes  to 
EPA  as  a  SIP  revision.  On  December  23, 
1995.  Congress  repealed  the  mandatory 
nature  of  the  employer  commute  option 
program  (which  New  Jersey  calls 
"trk").  allowing  states  discretion  to 
implement  the  program  on  a  voluntary 
basis.  On  November  1. 1996.  the  New 
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Jersey  Legislature  repealed  the  State's 
mandatory  ETR  program. 

On  October  IS,  1996.  EPA  published 
direct  final  approval  of  revisions  to  New 
Jersey's  SIP  for  ozone  submitted  by  New 
Jersey  on  November  15, 1992  and 
November  15, 1993  (61  FR  53624).  One 
of  the  intended  effects  of  this  action  was 
to  incorporate  TCMs  as  part  of  New 
Jersey's  effort  to  attain  the  national 
ambient  air  quality  standard  for  ozone. 
Those  TCMs  included  New  Jersey's  ETR 
program.  On  November  13. 1996,  New 
Jersey  indicated  it  was  in  the  process  of 
iiinwfiriing  the  list  of  TCMs. 
Consequently,  at  New  Jersey's  request, 
EPA  withdrew  this  approvd  on 
December  18, 1996  (61  FR  66606). 

New  Jersey  plans  on  replacing  its 
mandatory  EITl  program  with  an  "ETR 
Replacement  Package."  including  TCMs 
and  transportation  technology  measures, 
and  has  provided  a  schedule.  While 
EPA  acknowledges  that  the  ETR 
program  may  have  achieved  emission 
reductions  during  the  1996  ozone 
season,  the  program  the  State 
implemented  was  not  submitted  as  a  SIP 
revision  and  the  State  did  not  require 
the  employers  to  report  on  the  resiilts  of 


their  programs.  Without  this  reporting, 
EPA  is  unable  to  verify  the  effectiveness 

of  the  program.  Because  of  the        

uncertainties  associated  with  both  ETR 
and  TCMs,  EPA  is  considering  the 
emissions  reductions  associated  with 
ETR  and  TCMs  to  be  noncreditable  with 
respect  to  New  Jersey's  Phase  I  Ozone 
SIP  at  this  time.  EPA  will  take  action  on 
the  State's  "ETR  Replacement  Package" 
once  it  is  submitted  as  a  SIP  revision. 

15  Percent  ROP  Plan  Evaluation.  New 
Jersey  has  identified  the  control 
measures  necessary  for  achieving  the 
required  emission  reductions  and,  with 
the  exception  of  enhanced  I/M,  all  the 
measures  have  been  adopted  and 
implemented.  New  Jersey  may  also  have 
achieved  emission  reductions  from  the 
ETR  program  as  part  of  the  15  Percent 
ROP  Plan,  but  EPA  is  unable  to  verify 
the  reductions.  EPA  is  proposing  to  find 
that  the  15  Percent  ROP  Plan  contains 
the  necessary  measures  as  identified  in 
Table  2  to  achieve  the  required  emission 
reductions.  The  Plan  also  satisfies  the 
requirement  of  achieving  these 
reductions  "as  soon  as  practicable"  and 
there  are  no  remaining  measures  which 
could  be  implemented  any  socmer  to 


ofEset  the  delay  in  the  enhanced  I/M 
program.  Therefore.  EPA  is  proposing 
conditional  interim  approvid  of  the  15 
Percent  ROP  Plan. 

5.  The  9  Percent  Reasonable  Further 
Progress  Plan  (24  Percent  Plan) 

Section  182(c)(2)(B)  of  the  Act 
requires  ozone  nonattainment  areas 
with  classifications  of  serious  and  above 
to  develop  plans  to  reduce  area-wide 
VOC  emissions  by  3  percent  per  year 
averaged  over  the  next  three-year  period 
(1997-1999)  from  a  1990  baseline.  This 
is  referred  to  as  the  9  Percent  RFP  Plan. 
The  plan  was  to  be  submitted  by 
November  15. 1994  and  the  reductions 
are  required  to  be  achieved  by 
November  15, 1999.  The  Act  also  sets 
limitations  on  the  creditability  of  certain 
types  of  reductions. 

The  target  emission  reductions  were 
calculated  in  accordance  with  EPA 
guidance.  The  reader  is  referred  to 
"Guidance  On  The  Post-1996  Rate  of 
Progress  Plan  and  the  Attaiiunent 
Demonstration,"  (EPA-452/R-93-015). 
New  Jersey's  9  Percent  RFP  Plan  (New 
Jersey  refen  to  this  as  its  24  Percent 
Plan)  is  summarized  in  Table  3. 


Table  3.— Summary  of  New  Jersey  9  Percent  RFP  Plan 


Required  VOC  reductions  to  meet  9  Percent  Ptan 

OmMtaUe  Reduclions 

Mobile  aouice  oontrol  measures: 

Tier  I  vetNdes 

Retomwlatad  gasoiine— on  higfrway  

ReformuMad  gasoline— off  highway  

Enhanced  inspection  &  maintenance 

'    National  low  amission  vehide  program 

Statiorary  source  control  measures: 

Baige  and  tanker  loading 

Subdwplar  16  &  19— RACT 

Federri  CTG-RACT 


Consuner  products  rule— Subchapter  24 


Tolai  reduclions  — .................~ 

Shortfal 

VOC  equivalents  from  NOx  lubawminn 
Surplus  reduction 


Northern  New  Jersey  NAA 
(tons/day) 


VOC^ 


94.66 


1Z87 


0.05 
3.77 
0.48 

0.23 

ai7 

0.22 
0.05 


17.84 

76.82 

124.48 

47.66 


NO.^ 


29.53 
0.74 


33.70 
0.44 


70.92 


2135.33 


Trenton  NAA  (tons/day) 


VOC^ 


40.34 


4.80 


0.03 
1.58 

ai8 

0.06 


0.04 
0.06 


6.74 
33.60 
62.63 
29.03 


NO.' 


10.14 
0.22 


10.81 
0.17 


58.21 


2  79.56 


« VOC  amission  reductions  daimed  occur  from  1997  through  1999.  NOx  emission  reductions  claimed  occur  from  1990  tttrou^  1999. 
'iS^toSuSTo*  NOTowi^Sto  124^  tona«ay  ol  v3b  equivalent  In  the  Northern  Htm  Jersey  NAA  79.56  lona^day  of  NOx  converts  to 
62.63  tons/day  of  VOC  equivalert  in  the  Trenton  NAA 


Meagures  Achieving  the  Projected 
Reductions.  New  Jersey  has  provided  a 
plan  to  achieve  the  reductions  required 
for  the  two  nonattainment  areas.  The 
following  is  a  concise  description  of 
each  control  measure  New  Jersey  used 
to  achieve  the  emission  reduction  credit 
within  its  9  Percent  RFP  Plan.  All  of  the 
State's  measures  have  been  adopted  and 
sutHuitted  as  SIP  revisions.  EPA  has 


previously  approved  some  of  the  control 
measures,  othera  EPA  has  pro|}osed 
action  on.  including  the  enhanced 
vehicle  I/M  program.  EPA  agrees  with 
the  emission  reductions  projected  in  the 
State's  submittal  as  they  appear  in  Table 
3.  In  addition.  New  Jersey  has  shown 
that  NOx  reductions  will  contribute 
toward  attaining  the  ozone  standard 
(See  section  B.I..  Modeling  discussion 


below).  Section  182(c)(2)(C)  therefore 
allows  NOx  reductions  to  be  used 
toward  meeting  RFP  requirements. 
Table  3  includes  columns  showing  the 
VOC  and  NOx  reductions  that  will 
result  from  the  implementation  of  the 
control  measures. 

Mobile  Source  Measures.  Tier  I 
Federal  Motor  Vehicle  Control  Proffxun. 
This  is  the  same  measure  as  contained 
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in  the  15  Percent  ROP  Plan  except  it  is 
only  taking  the  additional  credit  that 
would  be  generated  for  the  years  1997- 
1999.  EPA  agrees  vtrith  the  calculated 
emission  reductions  associated  with  the 
FMVCP. 

Reformulated  Gasoline.  This  is  the 
same  measure  as  contained  in  the  15 
Percent  ROP  Plan  except  it  is  only 
taking  the  additional  credit  that  would 
be  generated  for  the  years.  1997-1999. 
EPA  agrees  with  the  calciUated  emission 
reductions  associated  with  reformulated 
gasoline. 

Enhanced  Inspection  and 
Maintenance.  This  is  the  same  measure 
as  contained  in  the  15  Percent  ROP  Plan 
except  it  is  only  taking  the  additicmal 
credit  that  would  be  generated  for  the 
years  1997-1999.  EPA  agrees  with  the 
calculated  emission  reductions 
associated  with  reformulated  gasoline. 

National  Low  Emissions  Vehicle 
Program.  On  October  10. 1995,  EPA 
proposed  a  national  low  emission 
vehicle  program  (60  FR  52734)  and  is 
soon  expected  to  sign  a  final 
rulemaking.  This  wouldprovide  more 
stringent  tailpipe  standards  for  cars  and 
light-duty  tnicks  and  be  a  substitute  for 
the  Ozone  Transport  Commission  low 
emission  vehicle  program.  EPA  agrees 
with  the  calculated  emission  reductions 
associated  with  this  program. 

Stationary  Source  Measures.  Barge 
and  Tanker  Loading.  AThis  is  the  same 
measure  as  contained  in  the  15  Percent 
ROP  Plan  except  it  is  only  taking  the 
additional  credit  that  would  be 
generated  for  the  years  1997-1999.  EPA 
agrees  with  the  calculated  emission 
reductions  associated  with  barge  and 
tanker  controls. 

Subchapter  16.  This  is  the  same 
measure  as  contained  in  the  15  Percent 
ROP  Plan  except  it  is  only  taking  the 
additional  credit  that  would  be 
generated  for  the  years  1997-1999.  EPA 
agrees  with  the  calculated  emission 
reductions  associated  with  Subchapter 
16. 

Subchapter  19.  New  Jersey  has 
submitted  adopted  revisions  to 
Subchapter  19  "Control  and  Prohibition 
of  Air  Pollution  From  Oxides  of 
Nitrogen"  which  regulates  combustion 
sources  that  emit  NOx-  On  January  27, 
1997,  EPA  published  a  final  rulemaking 
(62  FR  3804)  approving  the  rule  as  a 
revision  to  the  SIP.  EPA  agrees  with  the 
calculated  emission  reductions 
associated  with  Subchapter  19. 

Federal  CTG—RACT.  This  is  the  same 
measure  as  contained  in  the  15  Percent 
ROP  Plan  except  it  is  only  taking  the 
additional  credit  that  would  be 
generated  for  the  years  1997-1999.  EPA 
agrees  with  the  calculated  emission 
reductions  associated  with  the  post- 


1990  CTG  source  categories  included  in 
Subchapter  16. 

Consumer  Products  rule — Subchapter 
24.  This  is  the  same  measure  as 
contained  in  the  15  Percent  ROP  Plan 
except  it  is  only  taking  the  additional 
credit  that  woiUd  be  generated  for  the 
years  1997-1999.  EPA  agrees  with  the 
calculated  emission  reductions 
associated  with  Subchapter  24. 

9  Percent  RFP  Plan  Evaluation.  New 
Jersey  has  identified  the  control 
measures  necessary  for  achieving  the 
required  emission  reductions  and,  with 
the  exception  of  enhanced  I/M,  all  the 
measures  have  been  adopted  and 
implemented.  EPA  is  proposing  to  find 
that  the  9  Percent  RFP  Plan  contains  the 
necessary  measures  as  identified  in 
Table  3  to  achieve  the  required  emission 
reductions.  However,  as  discussed 
imder  the  15  Percent  ROP  Plan  section, 
the  State  must  remodel  the  efiectiveness 
of  the  enhanced  I/M  program  as  it 
pertains  to  the  9  Percent  RFP  Plan. 
Therefore,  EPA  is  proposing  conditional 
interim  approval. 

6.  Analysis  of  Growth  in  Emissions  Due 
to  Increases  in  VMT 

Section  182(d)(1)(A)  of  the  Act 
requires  states  containing  ozone 
nonattainment  areas  classified  as 
"severe"  pursuant  to  section  181(a)  of 
the  Act  to  adopt  transportation  control 
measures  and  transportation  strategies 
to  offset  growth  in  emissions  frqm 
growth  in  VMT  or  number  of  vehicle 
trips,  and  to  attain  reductions  in  motor 
vehicle  emissions  (in  combination  with 
other  emission  requirements)  as 
necessary  to  comply  with  the  Act's  RFP 
milestone  and  attainment  requirements. 
The  requirements  for  estabUshing  a 
VMT  ofEset  program  are  discussed  in  the 
section  182(d)(1)(A)  and  the  General 
Preamble. 

Section  182(d)(1)(A)  requires  New 
Jersey  to  offset  any  growth  in  emissions 
from  growth  in  VMT.  As  disciissed  in 
the  General  Preamble,  the  purpose  is  to 
prevent  a  growth  in  motor  vehicle 
emissions  bom  canceling  out  the 
emission  reduction  benefits  of  the 
federally  mandated  programs  in  the  Act. 
EPA  interprets  this  provision  to  require 
that  siiffident  measures  be  adopted  so 
that  projected  motor  vehicle  VOC 
emissions  will  never  be  higher  during 
the  ozone  season  in  one  year  than 
during  the  ozone  season  in  the  year 
before.  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented  by  offsetting 
reducticms.  The  emissions  level  at  the 
point  of  an  uptiun  becomes  a  ceiling  on 
motor  vehicle  emissions.  This 
requirement  applies  to  projected 


emissions  in  the  yean  between  the 
submission  of  the  SIP  revision  and  the 
attainment  deadline,  and  is  above  and 
beyond  the  separate  requirements  for 
the  RFP  and  the  Attainment 
Demonstrations.  The  ceiling  level  is 
defined,  therefore,  up  to  the  point  of  an 
upturn,  as  motor  vehicle  emissions  that 
would  occiu  in  the  ozone  season  of  that 
year,  with  VMT  growth,  if  all  measures 
for  that  area  in  that  year  were 
implemented  as  required  by  the  Act. 
When  this  curve  begins  to  t\im  up  due 
to  growth  in  VMT  or  vehicle  trips,  the 
ceiling  becomes  a  fixed  value.  "The 
ceiling  line  would  include  the  effects  of 
federal  measxues  such  as  new  motor 
vehicle  standards,  phase  n  reid  vapor 
pressure  controls,  and  reformulated 
gasoline,  as  well  as  the  Act  mandated 
SIP  requirements. 

As  noted  previously,  on  October  IS. 
1996.  EPA  pubhshed  direct  final 
approval  of  revisions  to  New  Jersey's 
SiP  for  ozone  submitted  by  New  Jersey 
on  November  15, 1992  and  November 
15. 1993  (61  FR  53624).  In  addition  to 
the  intended  approval  of  New  Jersey's 
ETR  program,  this  action  was  also 
intended  to  approve  New  Jersey's 
demonstration  that  emissions  from 
growth  in  vehicle  miles  traveled  will 
not  increase  motor  vehicle  emissions 
and.  therefore,  offeetting  measures  are 
not  necessary.  While  this  approval  was 
subsequently  withdrawn  at  New  Jersey's 
request,  EPA's  rationale  for  separating 
the  three  elements  of  Section 
182(d)(1)(A)  (i.e.,  of&etting  growth  in 
mobile  source  emissions,  attainment  of 
the  RFP  reduction,  and  attainment  of 
ozone  NAAQS)  is  outlined  therein  and 
is  still  valid. 

Included  in  the  15  Percent  ROP  Plan, 
New  Jersey  submitted  an  analysis  of  the 
growth  in  motor  v^cle  emissions  due 
to  growth  in  VMT:  emissions  from 
motor  vehicles  are  projected  to 
continually  decline  from  1990  levels  in 
both  the  Northern  New  Jersey  and 
Trenton  NAAs  through  the  year  2012. 
The  attainment  deadline  for  the 
Northern  New  Jersey  NAA  is  2007  and 
for  the  Trenton  NAA  is  2005.  Therefore, 
the  State  is  not  required  to  implement 
any  measures  to  offset  growth  in 
emissions  due  to  growth  in  VMT. 
Should  increases  occur  after  these  dates, 
they  would  be  addressed  in  the 
Attainment  Demonstration  or 
maintenance  plan.  EPA  is  proposing  to 
find  that  the  State  has  adequately 
demonstrated  that  transportation  control 
measures  are  not  needed  to  offset 
growth  in  emissions  due  to  growth  in 
VMT. 
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7.  Photochemical  Assessment 
MoDitoring  Station 

Sectioo  182(cKl)  of  the  Act  and  the 
General  Preamble  (57  FR  13515)  require 
that  EPA  promulgate  rules  for  enhanced 
monitoring  of  ozone.  NOx  and  VOCs 
(see  58  FR  8452.  February  12. 1993)  and 
that  states  classified  serious  and  above 
develop  and  operate  a  photochemical 
assessment  monitoring  station  network 
(PAMS).  N]DEP  submitted  its  PAMS 
NetwcHi^  Plan  which  included  a 
schedule  iat  implementation.  This 
submittal  was  reviewed  and  approved 
on  January  27, 1994  by  EPA  and  was 
)U(^ed  to  satisfy  the  requirements  of  40 
CFR  58.40(a).  SJDEP  has  been 
establishing  its  PAMS  network 
according  to  its  approved  Ylotk  Plan 
and  implementation  schedule.  EPA  is 
proposing  to  approve  New  Jersey's 
PAMS  network. 

B.  Other  Phase  I  Elements 

1.  Modeling  Work  Completed  to  Date 

Photochemical  grid  modeling  is  used 
to  support  the  State's  submittal  in  two 
ways:  first,  meet  the  requirements  set 
out  in  EPA's  March  2. 1995  memo  for 
a  preliminary  modeling  analysis  and  to 
support  the  State's  ability  to  use 
reductions  in  VOC  and  NONOx 
emission  as  part  of  its  ROP  and  RFP 
Plans. 

New  Jersey  has  submitted  a 
preliminary  modeling  analysis  using 
assxunptions  about  transported  ozone 
and  preciirsors.  as  required  by  the 
March  2. 1995  memo  previously 
referenced.  This  analysis  does  not  have 
to  show  attainment  of  the  ozone 
standard.  Two  episodes  were  modeled 
and  ozone  concentrations  were 
predicted  using  emission  control 
programs  mandated  by  the  Act  plus 
various  strategies  proposed  by  the 
Ozone  Transport  Commission  for 
reduction  of  ozone  and  its  preciirsora  in 
the  Ozone  Transport  Region.  Even  with 


these  programs,  the  modeling  predicts 
that  the  State  will  not  attain  the  ozone 
standard.  To  address  this.  New  Jersey 
has  actively  participated  in  the  multi- 
state  Ozone  Transport  Assessment 
Group  as  required  in  the  March  2. 1995 
policy  memo. 

The  modeling  also  predicts  that  ozone 
will  be  reduced  if  emissions  of  VOC  or 
of  NOx  are  reduced.  This  is  based  on 
modeling  the  impact  of  proportionally 
reducing  emissions  of  VOC  and  NOx 
together  and  separately  and  showing 
that  the  peak  ozone  concentration  is 
reduced.  Thus,  emissions  of  either  VOC 
and  NOx  can  be  reduced  to  improve 
ozone  air  quality  in  New  Jersey  and 
either  can  be  used  in  the  15  Percent 
ROP  and  9  Percent  RFP  Plans  to  the 
extent  allowed  in  the  Act.  EPA  is 
proposing  to  accept  New  Jersey's 
modeling  efforts  as  fulfilling  Q'A's 
Phase  I  requirements. 

2.  Ozone  Transport  Commission  NOx 
MOU 

On  September  27, 1994,  the  Ozone 
Transport  Commission  agreed  to 
develop  a  regional  program  to  achieve 
significant  reduction  in  NOx  emissions 
from  large  combustion  sources.  New 
Jersey  signed  the  Memorandimi  of 
Understanding  (MOU)  which  formalized 
this  program.  EPA's  March  2. 1995 
policy  requires  states  to  provide 
enforceable  commitment  to  implement 
the  NOx  MOU.  New  Jersey  provided  a 
schedule  for  completing  the  rule 
development  effc»t  by  November  1997 
which  will  implement  the  NOx  MOU. 
EPA  is  proposing  to  accept  this  as 
satisfying  EPA's  Phase  I  requirement  for 
NOx  MOU. 

3.  Commitments  to  Future  Action 

EPA's  March  2, 1995  policy  requires 
states  to  provide  enforceable 
commitments  to:  (1)  participate  in  the 
consultative  process  to  address  regional 
transport:  (2)  adopt  additional  control 


measures  as  necessary  to  attain  the 
ozone  standard,  meet  rate  of  progress 
requirements,  and  eliminate  significant 
contribution  to  nonattainment 
downwind:  and  (3)  idmtify  any 
reductions  that  are  needed  from  upwind 
areas  for  the  area  to  meet  the  ozone 
standard. 

As  part  of  the  December  31. 1996  SIP 
revision.  New  Jersey  made 
commitments  for  all  three  of  the  above 
requirements.  New  Jersey  is  an  active 
participant  to  the  Ozone  Transput 
Assessment  Group  process  and  chain 
the  Modeling  and  Assessment 
Subgroup.  EPA  is  proposing  to  accept 
these  commitments  as  satisfying  EPA's 
Phase  I  requirements. 

4.  Clean  Fuel  Fleet 

Section  182(c)(4)  reqiures  a  Clean 
Fuel  Fleet  or  sub«titute  measure.  New 
Jersey  submitted  a  substitute  measure 
on  February  15. 1996  and  supplemented 
the  submittal  on  March  6, 1997.  EPA 
will  be  taking  action  on  this 
requirement  in  a  separate  Federal 
Register  document. 

IV.  Transportation  Confonnity  Budgets 

By  virtue  of  proposing  approval  of  the 
15  Percent  ROP  Plan  and  9  Percent  RFP 
Plan,  EPA  is  also  proposing  approval  of 
the  motor  vehicle  emissions  budgets  for 
VOC  and  NOx.  For  the  purpose  of 
transportation  conformity 
determinations,  final  approval  of  this  15 
Percent  ROP  Plan  revision  will 
eliminate  the  need  for  a  build/no-build 
test  and  less-than-1990  emissions  test 
for  VOC  and  NOx  for  the  1996  analysis 
year.  For  the  1999  analysis  year  and 
later,  conformity  determinations 
addressing  VOC  and  NOx  must 
demonstrate  consistency  with  the  9 
Percent  RFP  Plan  revision's  VOC  and 
NOx  motor  vehicle  emissions  budget. 

The  tables  5  and  6  sununarize  New 
Jersey's  Emission  Budgets. 


Table  4.— Emission  Budgets  for  Conformity 


VOC 
(tons/day) 


NOx 
(tons/(tay) 


1996 


Nortti  Jersey  Transportation  Planning  Auttwrity 

Delaware  Variley  Regionai  Planning  Convnission  (NJ  portion)  

South  Jersey  TrarwportatJon  Planning  Organization _. 

1999 

North  Jersey  Transportation  Planning  AultKjrity _ ~... — 

Deiawwe  VaBey  Regional  Planning  Commission  (NJ  portion)  „ 

SoUh  Jersey  Transportation  Planning  Organization  ...„ -. 


164.71 

270.99 

52.26 

79.66 

29.62 

32.64 

144.06 

244.93 

46.48 

72.36 

" 

17.44 

29.53 

Table  5.— Emission  Budgets  for  McGuire  Air  Force  Base 


1990  Baseline 

1996  

1999  


VOC 
(tons/year) 


1.112 
1.186 
1.223 


NOx 
(tons/year) 


1.03B 
1.107 
1.142 


EPA  is  proposing  to  approve  New 
Jersey's  emission  budgets. 

V.  Phase  I  Findings  ^> 

On  July  3. 1996,  EPA  notified  the 
Governor  of  New  Jersey  that  EPA  was 
making  a  finding  of  failure  to  submit  all 
the  Act  elements  required  to  fulfill  the 
March  2, 1995  "Ozone  Attainment 
Demonstration"  policy  as  committed  to 
by  New  Jersey.  EPA  announced  the  start 
of  the  sanction  process  in  a  July  10. 

1996  Federal  Register  notice  (61  FR 
36292).  With  New  Jersey's  submittals  of 
December  31,  1996  and  February  25, 

1997  (Phase  I  SIP  revision),  and  March 
6, 1997  (Clean  Fuel  Fleets  Program  SIP 
revision).  New  Jersey  has  now 
submitted  all  the  Phase  I  requirements. 
EPA  has  determined  these  submittals 
are  complete  and  will  notify  New  Jersey 
in  a  letter  shortly  that  the  sanction 
process  that  started  on  July  3, 1996  is 
terminated. 

VI.  Summary 

EPA  has  evaluated  these  submittals 
for  consistency  with  the  Act,  applicable 
EPA  regulations,  and  EPA  policy.  EPA 
is  proposing  approval  of  New  Jersey's: 
revisions  to  the  1990  base  year  ozone 
emission  inventory;  the  1996  and  1999 
ozone  projection  emission  inventories; 
photochemical  assessment  monitoring 
stations  network;  demonstration  that 
emissions  from  growth  in  vehicle  miles 
traveled  will  not  increase  motor  vehicle 
emissions;  modeling  efforts  completed 
to  date;  transportation  conformity 
budget;  and  enforceable  commitments 
for  Phase  II. 

In  addition,  EPA  is  proposing 
conditional  interim  approval  of  New  v 
Jersey's  15  Percent  ROP  Plan  and  the  9 
Percent  RFP  Plan  if  New  Jersey 
commits,  in  writing,  within  30  days  of 
EPA's  proposal  to  correct  the  following 
condition.  New  Jersey  must  remodel  the 
enhanced  I/M  program  to  estimate  the 
emission  reductions  that  will  result 
from  the  I/M  program  as  implemented. 
This  remodeling  must  be  completed  and 
submitted  to  EPA  within  one  year  of 
EPA's  final  action  on  the  15  Percent 
ROP  and  the  9  Percent  RFP  Plans. 

If  New  Jersey  submits  a  commitment 
to  this  effect,  EPA  will  publish  a 
conditional  interim  approval  of  New 
Jersey's  15  Percent  ROP  Plan  and  the  9 


Percent  RFP  Plan.  EPA  will  consider  all 
information  submitted  as  a  supplement 
or  amendment  to  the  December  31,  1996 
submittal  prior  to  any  final  rulemaking 
action. 

If  New  Jersey  does  not  make  the 
required  commitment  to  EPA  within  30 
days,  EPA  is  today  proposing  in  the 
alternative  that  the  15  Percent  ROP  Plan 
and  9  Percent  RFP  Plan  be  disapproved. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futtire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  sepiarately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Vn.  Administrative  Requiranents 


Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
-  5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  nimaber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 


affected.  Moreover,  due  to  the  natiue  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

tPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
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DO  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)(AHK)  and  part  D  of  the  Act, 
as  amended,  and  EPA  regulations  in  40 
CFRPaitSl. 

List  of  Subiects  in  40  CFR  Put  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

AHdiority:  42  U.S.C  7401-7671q. 

Dated:  April  16,  1997. 
WiWaB  J.  Muaynski. 
Deputy  Regional  Administrator. 
IFR  Doc  97-11125  Filed  4-29-97;  8:45  am] 
■UMQOOM( 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[WA60-7136b:  WA«1-7136b;  and  WA63- 
7138b:  FRL-6812-fl] 

Approval  and  Promulgation  of  State 
hnplanMntation  Plans:  Stata  of 
Washington 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACnoW:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
three  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of         ^ 
Washington  (Washington)  for  the 
purpose  of  removing  the  requirement  for 
oxygenated  fuel  in  the  Vancouver, 
Washington,  and  Central  Puget  Sound 
carbon  mraioxide  (CXD)  maintenance 
areas.  One  requested  revision  removes 
the  requirement  for  oxygenated  fuel 
from  the  Washington  regulations;  a 
second  requested  revision  removes  the 
requirement  for  oxygenated  fuel  from 
the  Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA)  regulations;  and  a 
tlidrd  requested  revision  removes  the 
requirement  for  oxygenated  fuel  from 
the  Southwest  Air  Pollution  Control 
Authority  (SWAPCA)  regulations.  The 
SIP  levisicHis  were  submitted  by 
Washington  because  the  Vancouver  and 
Central  Puget  Soimd  areas  have  been 
redesignated  as  attainment  for  carbon 
mmioxide  (CO)  and  oxygenated  fuel  is 
no  longer  required  in  those  areas,  as 
specified  in  the  CO  Maintenance  Plans 
previously  approved  for  those  areas.  In 


the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving 
Washington's  SIP  revisions  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  30, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docxmients  shoiUd  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency. 
Region  10.  Office  of  Air  Quality.  1200 
6th  Avenue,  Seattle,  WA  98101. 

The  State  of  Washington  Department 
of  Ecology,  300  Desmond  Drive,  Lacey, 
Washington  98504-8711. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Hedgebeth,  Office  of  Air 
Quality  (OAQ-107),  EPA.  1200  6th 
Avenue.  SeatUe.  WA  98101.  (206)  553- 
7369. 

SUPPt.EMEI«TARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated  April  3, 1997. 
Chiidi  Cbrka, 
Reffonal  Administrator. 
IFR  Doc  97-11156  Filed  4-29-97;  8:45  am] 
■LUNO  COCK  WW  W  > 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 

[CA  126-0092b:  FRL-681S-e] 

Approval  and  Promulgation  of  Stata 
hnplamentation  Plans;  California  Stata 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 

AQENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  that  concern 
a  wide  range  of  administrative  and 
traditional  source  category  rules. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx)  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Qean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  riile.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  vrill  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  30, 
1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel.  Rulemaking  Office  [AIR-41,  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Placer  County  Air  Pollution  Control 
District,  11464  B  Avenue.  Auburn.  CA 
96503  and 
California  Air  Resources  Board, 
Stationary  Source  Divison,  Rule 
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Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-41.  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Havirthome  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1189 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Placer  County  Air 
Pollution  Control  District  Rule  101. 
Tide;  Rule  102.  Definitions;  Rule  103. 
Validity;  Rule  201.  Coverage;  Rule  202. 
Visible  Emissions;  Rule  203. 
Exemptions  to  Rule  202;  Rule  204,  Wet 
Plumes;  Rule  208,  Orchard  or  Qtrus 
Heaters;  Rule  209,  Fossil  Fuel-Steam 
Facility;  Rule  210,  Specific 
Contaminants;  Rule  211,  Process 
Weight;  Rule  213,  Gasoline  Transfer  into 
Stationary  Storage  Containers;  Rule  214, 
Transfer  of  Gasoline  into  Tank  Trucks, 
Trailers  and  Railroad  Cars  at  Loading 
Facilities;  Rule  217,  Cutback  and 
Emulsified  Asphalt  Paving  Materials; 
Rule  219,  Organic  Solvents;  Rule  220. 
Abrasive  Blasting;  Rule  221. 
Compliance  Tests;  Rule  222,  Reduction 
of  Animal  Matter;  Rule  225.  Wood  Fired 
Appliances;  Rule  226,  Sulfur  Content  of 
Fuels — Lake  Tahoe  Basin;  Rule  228. 
Fugitive  Dust — Lake  Tahoe  Air  Basin; 
Rule  406.  Combination  of  Emissions; 
Rule  407,  Circumvention;  and  Rule  408, 
Source  Recordkeeping  and  Reporting. 
For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  14. 1997. 
Felicia  Marcus. 
Regional  Administrator. 
[FR  Doc.  97-11157  Filed  4-29-97;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  52  and  81 
(AL-40-7142:  FRL-6818-41 

Approval  and  Promulgation  of 
implementation  Plans  for  the  State  of 
Alabama-Proposed  Disapproval  of  the 
Request  to  Radeaignate  the 
Birmingham.  Alabama  (Jefferson  and 
Shelby  Countiea)  Marginal  Ozone 
Nonattalnment  Area  to  Attainment  and 
the  Associated  Maintenance  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to 
disapprove  the  State  of  Alabama's 
request  submitted  through  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  to  redesignate  the 
Birmingham  marginal  ozone 
nonattalnment  area  Qefferson  and 
Shelby  Coimties)  to  attainment  and  the 
associated  maintenance  plan  as  a 
revision  to  the  State  implementation 
Plan  (SIP).  Prior  to  the  end  of  the  close 
of  the  administrative  record,  EPA 
determined  that  the  area  registered  a 
violation  of  the  ozone  national  ambient 
air  quality  standard  (NJAAQS).  As  a 
result,  the  Birmingham  area  no  longer 
meets  the  statutory  criteria  for 
redesignation  to  attainment  of  the  ozone 
NAAQS. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  30. 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kimberly 
Bingham  at  the  Environmental 
Protection  Agency.  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street,  SW. 
Atlanta,  Georgia  30303. 

Copies  of  dociunents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  Al^-40-7142.  The  Region 
4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Environmental  Protection  Agency. 

Region  4.  Air  Planning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303.  Kimberly  Bingham.  (404)  562- 

9038. 
Alabama  Department  of  Environmental 

Management.  1751  Congressman.  W. 

L.  Dickinson  Drive.  Montgomery. 

Alabama  36109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham  at  (404)  562-9038. 
SUPPLEMENTARY  INFORMATION:  On  March 
16. 1995.  ADEM  submitted  a  request  to 
EPA  to  redesignate  the  Birmingham. 
Alabama,  marginal  ozone  nonattalnment 
area  to  attainment.  On  that  date,  they 
also  submitted  a  maintenance  plan  for 
the  area  as  a  revision  to  the  Alabama 
SIP. 

According  to  section  107(d)(3)(E)  of 
rhe  Clean  Air  Act  (CAA),  42  U.S.C. 
7407(d)(3)(E),  redesignation  requests 
must  meet  five  specific  criteria  in  order 
for  EPA  to  redesignate  an  area  fit)m 
nonattalnment  to  attainment: 

1.  The  Administrator  determines  that 
the  area  has  attained  the  ozone  NAAQS; 


2.  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  110(k); 

3.  The  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  irom 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollution  control  regulations 
and  other  permanent  and  enforceable 
reductions: 

4.  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175  A;  and 

5.  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D. 

The  EPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  the  CAAA  of 
1990.  57  FR  13498  (April  16, 1992), 
supplemented  at  57  FR  18070  (April  28. 
1992).  The  primary  memorandum 
providing  further  guidance  with  respect 
to  section  107(d)(3)(E)  of  die  amended 
Act  is  dated  September  4, 1992.  and 
issued  by  the  Director,  Air  Quality 
Management  Division,  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Calcagni  Memorandum). 

The  State  submitted  its  request  for 
redesignation  on  March  16, 1995.  The 
request  included  information  showing 
that  the  Birmingham  area  had  three 
years  of  air  quality  attainment  data  from 
1990-1993.  The  area  continued  to 
maintain  the  ozone  NAAQS  through 

1994.  The  submittal  was  rendered 
administratively  complete  on  April  11, 

1995.  Supplemental  information  needed 
for  the  submittal  to  be  approvable  which 
was  initially  requested  from  ADEM  in  a 
February  15, 1995,  letter  addressing  the 
prehearing  submittal  was  submitted  on 
July  21, 1995.  A  direct  final  rule 
approving  the  redesignation  request  was 
signed  by  the  Regional  Administrator 
and  forwarded  to  the  EPA  Federal 
Register  Office  on  August  15, 1995.  The 
direct  final  rule  as  drafted  contained  a 
thirty  day  period  for  public  comment  on 
the  redesignation  request. 

Prior  to  publication  of  the  document 
and  therefore  prior  to  close  of  the 
administrative  record,  EPA  determined 
that  the  area  registered  a  violation  of  the 
ozone  NAAQS  on  August  18, 1995.  The 
EPA  directed  the  Office  of  Federal 
Register  to  recall  the  document  from 
being  published.  The  ambient  data  has 
been  quality  assured  according  to 
established  procedures  for  validating 
such  monitoring  data.  The  State  of 
Alabama  does  not  contest  that  the  area 
violated  the  NAAQS  for  ozone  during 
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the  1995  ozone  season.  As  a  result,  the 
Biimingham  area  no  longer  meets  the 
statutory  criteria  for  redesignation  to 
attainment  of  the  ozone  NAAQS  found 
in  sectira  107(d)(3)(E)(i)  of  the  CAA. 
The  maintenance  plan  SIP  revision  is 
also  not  approvable  because  its 
demonstration  is  based  on  a  level  of 
ozone  precursor  emissions  in  the 
ambient  air  thought  to  represent  an 
invoitory  of  emissions  that  would 
provide  for  attainment  and 
maintenance.  That  underlying  basis  of 
the  maintenance  plan's  demtmstration  is 
no  longer  valid  due  to  the  violation  of 
the  NAAQS  that  occurred  during  the 
1995  ozone  season. 

Even  though  the  Regional 
Administrator  signed  the  direct  final 
rule  prior  to  the  violation,  the  document 
was  not  publi^ed.  Since  the  Agency's 
decision  was  neither  published  nor 
subject  to  notice  or  comment,  EPA 
neither  proposed  nor  took  final  action 
with  respect  to  the  redesignation. 

The  Administrator  is  prohibited 
under  section  107(d)(3)(E)(i)  from 
redesignating  an  area  to  attainment 
when  it  has  not  attained  the  NAAQS. 
Furthermore,  section  107(d)(1)(A) 
defines  a  nonattaiiunent  area  as  "any 
area  that  does  not  meet"  the  NAAQS. 
Consequently,  if  a  violation  occurs  prior 
to  EPA's  final  action  on  redesignation, 
the  area  is  no  longer  in  attaiiunent  and 
does  not  meet  the  definition  of  an 
attainment  are  under  section  107.  The 
EPA  has  consistently  followed  these 
principles  in  disapproving 
redesignations  for  areas  that  violate  the 
NAAQS  while  their  requests  are 
pending,  hi  the  September  4, 1992, 
policy  memorandum  of  John  Calcagni, 
EPA  stated:  "Regions  should  advise 
States  of  the  practical  planning 
consequences  if  EPA  disapproves  the 
redesignation  request  or  if  the  request  is 
invahdated  because  of  violations 
recorded  during  EPA's  review."  See  for 
example,  59  FR  22757  dated  May  3, 
1994,  disapproving  the  redesignation  of 
Richmond,  Virginia  due  to  violations 
occurring  after  the  proposed  approval; 
61  FR  50718  dated  September  27. 1996. 
disapproving  the  redesignation  request 
for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  nonattainment 
area:  and  61  FR  19193  dated  May  1. 
1996,  disapproving  of  the  redesignation 
request  for  Pittsburgh,  Pennsylvania. 

Proposed  Action 

EPA  is  proposing  to  disapprove  the 
State  of  Alabama's  March  16, 1995. 
redesignation  request  and  maintenance 
plan  SIP  revision. 

EPA  is  soUciting  public  comments  on 
this  docimient  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 


be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  Usted  in  the  ADDRESSES  section. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  CAA.  The  Agency  has  determined 
that  this  actimi  does  not  conform  with 
the  statute  as  amended  and  should  be 
disapproved.  The  Agency  has  examined 
the  issue  of  whether  this  action  should 
be  reviewed  only  imder  the  provisions 
of  the  law  as  it  existed  on  the  date  of 
submittal  to  the  Agency  (i.e.,  prior  to 
November  15, 1990)  and  has  determined 
that  the  Agency  must  apply  the  new  law 
to  this  revision. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fitun  E.0. 12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 

Tilatory  requirements, 
nder  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action" 
and.  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 


justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  etseq.). 


Redesignation— State-SubmittMl 
Requests 

EPA's  denial  of  the  State's 
redesignation  request  under  section 
107(d)(3)(E)  does  not  affect  any  existing 
requirements  applicable  to  small 
entities  nor  does  it  impose  new 
requirements.  The  area  retains  its 
ciirrent  designation  status  and  will 
continue  to  be  subject  to  the  same 
statutory  requirements.  To  the  extent 
that  the  area  must  adopt  regulations, 
based  on  its  nonattaiiunent  status,  EPA 
will  review  the  effect  of  those  actions  on 
small  entities  at  the  time  the  state 
submits  those  regulations.  Therefore,  I 
certify  (for  Table  2  and  3  redesignations. 
use:  "The  Administrator  certifies 
*  *  *")  that  denial  of  the  redesignation 
request  will  not  affect  a  substantial 
number  of  small  entities. 

ListofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  15, 1997. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 
|FR  Doc.  97-11076  Filed  4-29-97;  8:45  ami 
BiuMOCow  eeao  w  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-6819-8] 

Outer  Continental  Shelf  Consistency 
Update  for  Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking, 
consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
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("OCS")  Air  Regulations.  Requiremcnits 
applying  to  OCS  souroes  locMed  within 
25  mUes  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  reqiiirements  of  the 
corraqranding  onshore  area  ("OOA").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Qean  Air 
Act  Amendments  of  1990.  the 
applicable  requirements  for  certain 
areas  for  Air  Pollution  fiom  OCS 
Activities.  Hie  portion  of  the  OCS  air 
regulation  that  is  being  updated  pertains 
to  the  requirements  for  OCS  sources  for 
which  the  State  of  Florida  will  be  the 
designated  COA.  This  acticm  proposes 
to  incorporate  the  requirements 
contained  in  "State  of  Florida 
Requiranmts  Applicable  to  OCS 
Sources"  (February  7. 1997).  Proposed 
changes  to  the  existing  requirements  are 
in  SUPPLEMBITARV  MRMMATION. 
DATES:  Comments  on  the  proposed 
update  must  be  received  cm  or  before 
May  30. 1997. 

ADDRESSES:  Cranments  must  be  mailed 
(in  duplicate  if  possible)  to  EPA  Air 
Docket.  Attn:  Dodcet  No.  A-93-31.  Part 
in.  U.S.  Environmental  Protection 
Agency.  Region  4.  Air.  Pesticides,  and 
Toxics  Management  Division.  61 
Forsyth  Street.  SW.  AtlanU.  GA  30303. 
(Attn:  R  Scott  Davis). 

Docket:  Supp<»ting  informaticm  used 
in  developing  the  proposed  notice  and 
copies  of  die  docummts  EPA  is 
proposing!  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-31. 
Part  in.  This  docket  is  available  for 
public  inspection  and  copying  Monday 
through  Friday  during  regular  business 
houn  at  the  frilowing  locations: 

EPA  Air  Docket.  Attn:  Docket  No.  A- 
93-31.  Put  m,  Environmental 
Protecti<m  Agmcy,  401  M  Street.  S.W., 
Washington  D.C  20460,  Room  M-1500. 

EPA  Air  Dodcet.  Attn:  Docket  No.  A- 
93-31.  Part  ED.  Environmental 
Protection  Agency.  Region  4  library,  61 
Forsyth  Street.  SW,  Atlmta.  GA  30303. 
FOR  FURTHER  MFORMATION  CONTACT:  R 
Scott  Davis.  Air,  Pesticides,  and  Toxics 
Management  Division.  U.S.  EPA  Region 
4. 61  Forsyth  Street.  SW,  Atlanta.  GA 
30303.  Telephone  (404)  562-0127. 
SUPPLEMENTARY  INTORMATTOW:  On 
September  4, 1992.  EPA  promulgated  40 
CFR  part  55,1  which  established 
requirements  to  control  air  pollution 
from  OCS  sources  in  order  to  comply 
with  federal  and  state  ambient  air 
quality  standards  and  the  provisions  of 


■  Tb*  nmdm  miy  rafw  to  the  Notic*  of  PrapoMd 
RukmaklBg,  DtomBbm  S.  1981  (S8  FR  63774).  and 
tha  prMiiibl*  to  th*  final  rula  promulfatad 
Saptanfaar  4, 1992  (57  FR  40792)  for  furthar 
faadcground  and  infonnation  on  tba  OCS 
ragulatk 


part  C  of  title  I  of  the  Act  Part  55 
applies  to  all  OCS  sourciBS  offshore  of 
the  states,  except  those  located  in  the 
Gulf  of  Mexico  west  of  87.5  degrees 
longitude,  approximately  west  of  the 
Florida/ Alabama  state  border.  Section 
328  of  the  Act  requires  that  for  such 
sources  located  within  25  miles  of  a 
state's  seaward  boimdary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  aa  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  40  CFR  55.12  of  the  OCS 
rule,  consistency  reviews  %vill  occur  (1) 
at  least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  (NOI)  under  40  CFR 
55.4  of  the  OCS  rule;  and  (3)  when  a 
state  or  local  agency  submits  a  rule  to 
EPA  to  be  considered  for  incorpanttan 
by  refnenoe  in  part  55.  This  Notice  of 
Ptoposad  Rulemaking  is  being  proposed 
in  response  to  the  receipt  of  a  NOI. 
submitted  by  Mobil  E)q>loration  ft 
Producing  U.S..  Inc..  on  January  22, 
1997.  and  represents  the  third  update  of 
part  55  for  die  State  of  Flcvida.  The  NOI 
includes  general  company  infonnation, 
a  descriptimi  of  the  proposed  fedlity. 
estimated  potential  air  emissions, 
emissions  points,  fuels,  air  pollution 
omtrols,  and  any  proposed  operating 
limtations.  Public  ccmiments  received 
in  writing  within  30  days  of  pubUcation 
of  this  document  will  be  considered  by 
EPA  before  pr(»aulgation  of  the  final 
updated  rule. 

Secticm  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  poUution  from  OCS  sources  located 
witiun  25  miles  of  states'  seaward 
boundaries  that  an  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
inoorpraate  apphcable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
wdiich  requirements  will  be 
incorporated  into  part  55  and  prevents 
"EPA  from  making  substantive  chsAges 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 


imply  that  the  rule  vrill  be  ai^roved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evalaation  and  Pn^Niaed  Action 

hi  updating  40  CFR  part  55,  EPA      ^ 
reviewred  the  state  rules  for  inclusion  in 
part  55  to  ensure  that  they  comply  with 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  develt^mient  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources  (40  CFR  55.1).  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious  (40  CFR 
section  S5:12  (e)).  In  addition.  EPA  has 
excluded  administrative  or  pcopedural 
rules.  2 

In  today's  document  EPA  propoees  to 
incorporate  the  rules  applic^e  to 
sources  for  which  the  State  of  Florida 
wiU  be  the  OOA.  These  rules  include 
revisions  to  existing  rules  that  already 
apply  to  OCS  souroes.  the  recodification 
and  renumbering  of  existing  Florida  air 
regulations,  and  the  adoption  of 
amendments  to  other  existing  air 
regulations: 

Florida  Administntive  Code- 
Department  of  Environmental 
Protection.  The  following  sections  of 
Chaptn62: 
204.100    Purpose  and  So^  (Adopted 

3/13/96) 
204.200    Definitions  (Adopted  3/13/96) 
204.220    Ambient  Air  Quality 

Protection  (Adopted  3/13/96) 
204.240    Ambient  Air  Quality 

Standards  (Adopted  3/13/96) 
204.260    Prevention  of  Significant 

Deterioratim  Incremeats  (Adopted 

3/13/96) 
204.800    Federal  Regulations  Adopted 

by  Reference  (Adapted  10/17/96) 
210.100    Purpose  and  Scope  (Adopted 

11/23/94) 
210.200    Definitions  (Adopted  10/15/ 

96) 
210.220    Small  Business  Assistance 

Program  (Adopted  10/15/96) 
210.300    Permits  Required  (Adopted 

10/7/96) 
210.360    Administntive  Permit 

Corrections  (Adopted  11/23/94) 
210.370  Reports  (Adopted  3/21/96) 
210.550    Stack  Height  PoUcy  (Adopted 

11/23/94) 
210.600    Enhanced  Monitoring 

(Adopted  11/23/94) 
210.650    Circumvention  (Adopted  9/ 

25/92) 


'Upon  dalagition  tba  onitaan  araa  will  uaa  its 
adminiatzathra  and  prooaduial  nilas  aa  onakaca.  In 
thoaa  inttancaa  wbara  EPA  doaa  not  ttiligitii 
authority  to  implamant  and  anfarca  part  SS,  EPA 
will  uaa  ita  o%»n  adminiatrativa  and  procadural 
requiiamanti  to  implaaiant  tha  aubatauUfa 
laquinmanU.  40  CFR  55.14  (c)(4). 
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210.700    Excess  Emissions  (Adopted 

11/23/94) 
210.900    Forms  and  Instructions 

(Adopted  3/21/96) 
210.920    Notification  Form  for  Air 

General  Permits  (Adopted  8/15/96) 
212.100    Purpose  and  Scope  (Adopted 

3/13/96) 
212.300    General  Preconstruction 

Review  Requirements  (Adopted  1/ 

1/96) 
212.400    Prevention  of  Significant 

Deterioration  (PSD)  (Adopted  3/13/ 

96) 
212.500    Preconstruction  Review  for 

Nonattainment  Areas  (Adopted  3/ 

13/96) 
212.600    Category-Specific 

Preconstruction:  Sulfur  Storage  and 

Handling  Facilities  (Adopted  3/13/ 

96) 
213.100    Purpose  and  Scope  (Adopted 

3/13/96) 
213.205    Annual  Operation  Licensing 

Fee  (Adopted  6/25/96) 
213.300    Title  V  Air  General  Permits 

(Adopted  10/7/96) 
213.400    Permits  and  Permit  Revisions 

Required  (Adopts  3/13/96) 
213.410    Changes  Without  Permit 

Revision  (Adopted  11/23/94) 
213.412    Immediate  Implementation 

Pending  Revision  Process  (Adopted 

3/13/96) 
21 3.41 5    Trading  of  Emissions  Within  a 

Source  (Adopted  3/13/96) 
213.420    Permit  Applications  (Adopted 

10/7/96) 
213.430    Permit  Issuance,  Renewal,  and 

Revision  (Adopted  3/20/96) 
213.440    Permit  Content  (Adopted  3/ 

20/96) 
213.460    Permit  Shield  (Adopted  11/ 

23/94) 
213.900    Forms  and  Instructions 

(Adopted  6/25/96) 
256.100    Declaration  and  Intent 

(Adopted  11/30/94) 
25^.200    Definitions  (Adopted  11/30/ 

94) 
256.300    Prohibitions  (Adopted  11/30/ 

94) 
256.600    Industrial,  Commercial, 

Municipal  and  Research  Open 

BuTQing  (Adopted  8/26/87) 
256.700    Open  Burning  Allowed 

(Adopted  11/30/94) 
273.200    Definitions  (Adopted  9/25/92) 
273.300    Air  Pollution  Episodes 

(Adopted  9/25/92) 
273.400    Air  Alert  (Adopted  9/25/92) 
273.500    Air  Warning  (Adopted  9/25/ 

92) 
273.600    Air  Emergency  (Adopted  9/ 

25/92) 
296.100    Purpose  and  Scope  (Adopted 

3/13/96) 
296.320    General  Pollutant  Emission 

IJmiting  Standards,  except  (2) 

lAdoplBd  3/13/96) 


296.500    Reasonably  Available  Control 
Technology  (RACT)— Volatile 
Organic  Compoimds  (VOC)  and 
Nitrogen  Oxides  (NO.)  Emitting 
Facilities  (Adopted  1/1/96) 

296.570    Reasonably  Available  Control 
Technology  (RACT) — Requirements 
for  Major  VOC-  and  NOx-Emitting 
Facilities  (Adopted  1/1/96) 

296.600  Reasonably  Available  Control 
Technology  (RACT)— Lead 
(Adopted  3/13/96) 

296.601  Lead  Processing  Operations  in 
General  (Adopted  1/1/96) 

296.700    Reasonably  Available  Control 

Technology  (RACT)— Particulate 

Matter,  except  (2)(f)  (Adopted  1/1/ 

96) 
297.100    Purpose  and  Scope  (Adopted 

3/13/96) 
297.310    General  Test  Requirements 

(Adopted  3/13/96) 
297.401     EPA  Test  Procedures 

(Adopted  10/7/96) 
297.440    Supplementary  Test 

Procedures  (Adopted  1/1/96) 
297.450    EPA  VOC  Capture  Efficiency 

Test  Procedures  (Adopted  1/1/96) 
297.520    EPA  Continuous  Monitor 

Performance  Specifications 

(Adopted  3/13/96) 
297.620    Exceptions  and  Approval  of 

Alternate  Procedures  and 

Reqtiirements  (Adopted  11/23/94) 
The  following  rules  are  proposed  to 
be  deleted  from  the  State  of  Florida 
requirements  applicable  to  OCS  sources. 
These  rules  have  either  been 
incorporated  into  the  recodified  and 
renumbered  Florida  air  regulations  or 
repealed: 
4.001    Scope  of  Part  I 

4.020  Definitions 

4.021  Transferability  of  Definitions 
4.030    General  Prohibitiens 

4.040    Exemptions 

4.050    Procedure  to  Obtain  Permit; 

Application 
4.070    Standards  for  Issuing  or  Denjring 

Permits;  Issuance;  Denial 
4.080    Modification  of  Permit 

Conditions 
4.090    Renewals 

4.100    Suspension  and  Revocation 
4.110    Financial  Responsibility 
4.120    Transfer  of  Permits 
4.130    Plant  Operation — Probluns 
4.160    Permit  Conditions 
4.200    Scope  of  Part  n 
4.210    Construction  Permits 
4.220    Operation  Permits  for  New 

Sources 
4.510    Scope  of  Part  m 
4.520    Definitions 
4.530    Procedures 
4.540    General  Conditioiu  for  all 

General  Permits 
210.400    Emission  Estioutes 


210.500    Air  Quality  Modds 
210.980    Severability 
212.200    Definitions 

212.410  Best  Available  Control 
Technology  (BACT) 

212.510    Lowest  Achievable  Emission 

RatefLAER) 
212.700    Emissions  Unit 
256.450    Burning  for  Cold  or  Frost 

Protection 
272.100    Purpose  and  Scope 
272.200    Definitions 
272.300    Ambient  Air  Quality 

Standards 
272.500    Maximum  Allowable 

Increases  (Prevention  of  Significant 

Deterioration) 
272.750    Department  of  Environmental 

Protection  Ambient  Test  Methods 
296.200    Definitions 
296. 310    General  Particulate  Emission 

Limiting  Standards 
296.330    Best  Available  Control 

Technology  (BACT) 
296.400    Specific  Emission  Limiting 

and  Performance  Standards 
296.800    Standards  of  Performance  for 

New  Stationary  Sources  (NSPS) 
296 . 8 1 0    National  Emission  Standards 

for  Hazardous  Air  Pollutants 

(NESHAP)— Part  61 
296.820    National  Emission  Standards 

for  Hazardous  Air  Pollutants 

(NESHAP)— Part  63 
297.200    Definitions 
297.330    Applicable  Test  Procedures 
297.340    Frequency  of  Compliance 

Tests 
297.345    Stack  Sampling  Facilities 

Provided  by  the  Owner  of  an  Air 

Pollution  Point  Source 
297.350    Determination  of  Process 

Variables 
297.400    EPA  Methods  Adopted  by 

Reference 

297.411  DEP  Method  1 

297.412  DEP  Method  2 

297.413  DEP  Method  3 

297.414  DEP  Method  4 

297.415  DEP  Method  5 

297.416  DEP  Method  5A 

297.417  DEP  Method  6 

297.418  DEP  Method  7 

297.419  DEP  Method  8 

297.420  DEP  Method  9 

297.421  DEP  Method  10 

297.422  DEP  Method  11 

297.423  DEP  Method  12— 
Determination  of  Inorganic  Lead 
Emissions  from  Stationary  Sources 

297.424  DEP  Method  13 
297.570    Test  Report 

Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  Section  3  of  Executive 
Order  12291.  This  exemption  ccmtinues 
in  effect  under  Executive  Order  12866, 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rale  doe»4iot  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorftorates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  on^ore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Bitdget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  die 
final  OCS  rulemaking  dated  September 
4, 1992,  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C 
35012  et  seq.,  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures.  Air  poUution  control, 
Environmmtal  protection. 
Hydrocarbons,  Intergov«nmental 
relations.  Nitrogen  dioxide.  Nitrogen 
oxides.  Outer  Continental  Shelf,  Ozone, 
Particidate  mattw.  Permits.  ReptHting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  April  14. 1997. 
A-SUmiayMaamrg. 

Acting  Regional  Administrate. 

Part  55,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  56— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Aodiority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C  7401,  et  feq.)  as  amended  by 
Public  Law  101-549. 


2.  Section  55.14  is  amended  by 
revising  paragraph  (e)  (6)  (1)  (A)  to  read 
as  follows: 

f5&14    nsquiraments  that  apply  to  OCS 
souraes  locatsd  wtthin  2SRiileaof  i 

I  IxMindarfsa,  liy  t 


(e)*** 

(!)••• 

(A)  State  of  Florida  Requirements 
Applicable  to  OCS'Sources.  August  20. 
1993. 

•        •        •        •        • 

3.  Appendix  A  to  Part  55  is  amended 
by  revising  paragraph  (a)  (1)  under  the 
heading  Florida  to  read  as  foUows: 

AppeaMxAio  40  CTR  Part  SS-^Jsttng 
of  State  and  Local  Reqwrements      * 
Incorporated  by  Rflfineiice  into  Part  55i 
by  State 


Florida 

(a)  •  •  • 

(1)  Theibllowing  reqidmnents  are 
omtained  in  State  of  Florida 
Requirements  Applicable  to  OCS 
Sources,  Febnury  7. 1997: 

Florida  Administrative  Code- 
Department  of  Environmental 
Protection.  The  following  sections  of 
Chapter  62: 

204.100    Purpose  and  Scope  (Adopted 

3/13/96) 
204.200    Definitions  (Adopted  3/13/96) 
204.220    Ambient  Air  Qu^ty 

Protection  (Adopted  3/13/96) 
204.240    Ambient  Air  Quality 

Standards  (Adopted  3/13/96) 
204.260    Preventicm  of  Significant 

Deterioration  Increments  (Adopted 

3/13/96) 
204.800    Federal  Regulations  Adopted 

by  Reference  (Adopted  10/17/96) 
210.100    Purpose  and  Scope  (Adopted 

11/23/94) 
210.200    Definitions  (Adopted  10/15/ 

96) 
210.220    Small  Business  Assistance 

Program  (Adopted  10/15/96) 
210.300    Permits  Required  (Adopted 

10/7/96) 
210.360    Administrative  Permit 

Corrections  (Adopted  11/23/94) 
210.370    Reports  (Adopted  3/21/96) 
210.550    Stack  Height  Policy  (Adopted 

11/23/94) 
210.600    Enhanced  Monitoring 

(Adopted  11/23/94) 
210.650    Circumvention  (Adopted  9/ 

25/92) 
210.700    Excess  Rmissions  (Adopted 

11/23/94) 
210.900    Forms  and  Instructions 

(Adopted  3/21/96) 
210.920    Notification  Form  for  Air 

Genwal  Permits  (Adopted  8/15/96) 


212.100    Purpose  and  Scope  (Adopted 

3/13/96) 
212.300    General  Preconstiuctim 

Review  Requirements  (Adopted  1/ 

1/96) 
212.400    Prevention  of  Significant 

Detoioration  (PSD)  (Adopted  3/13/ 

96) 
212.500    Preconstruction  Review  (at 

Nonattainment  Areas  (Ad(^>ted  3/ 

13/96) 
212.600    Category-Specific 

Preconstruction:  Sulfur  Storage  and 

Itendling  Facilities  (Adopted  3/13/ 

96) 
213.100    Purpose  and  Scope  (Adopted 

3/13/96) 
213.200    Annual  Operation  i-<f^»n«ing 

Fee  (Adopted  6/25/96) 
213.300    Title  V  Air  General  Pennits 

(Adopted  10/7/96) 
213.400    Permits  and  Permit  Revisioos 

Required  (Adopted  3/13/96) 
213.410    Changes  Without  Permit 

Revision  (Adopted  11/23/94) 
213.412    Immediate  Impkmantatian 

Pending  Revision  Process  (Adopted 

3/13/96) 
213.415    Trading  of  Emi—inn.  Within  a 

SoiHce  (Adopted  3/13/96) 
213.420    Permit  AppUcatiaQS  (Adopted 

10/7/96) 
213.430    Permit  Issuance.  Renewal,  and 

Revision  (Adopted  3/20/96) 
213.440    Permit  Qmtent  (Adopted  3/ 

20/96) 
213.460    Permit  Shield  (Adopted  11/ 

23/94) 
213.900    Forms  and  Instructioos 

(Adopted  6/25/96) 
256.100    Declaration  and  Intent 

(Adopted  11/30/94) 
256.200    Definitions  (Adopted  11/30/ 

94) 
256.300    Prohibitions  (Adopted  11/30/ 

94) 
256.600    Industrial.  Commercial, 

Municipal  and  Research  Open 

Burning  (Adqited  8/26/87) 
256.700    C^ten  Burning  Allowed 

(Adopted  11/30/94) 
273.200    Definitions  (Adopted  9/25/92) 
273.300    Air  Pollution  Episodes 

(Adopted  9/25/92) 
273.400    Air  Alert  (Adopted  9/25/92] 
273.500    Air  Warning  (Adopted  9/25/ 

92) 
273.600    Air  Emergmcy  (Adopted  9/ 

25/92)  ^ 

296.100    Purpose  and  Scope  (Adopted 

3/13/96) 
296.320    General  Pollutant  Emission 

Limiting  Standards,  except  (2) 

(Adopted  3/13/96) 
296.500    Reasonably  Available  Control 

Technology  (RACT)— Volatile 

Organic  Compoimds  (VOC)  and 

Nitrogen  Oxides  (NOx)  Emitting 

Facilities  (Adopted  1/1/96) 
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296.570    Reasonably  Available  Control 
Technology  (RACT) — ^Requirements 
for  Major  VOC-  and  NOx-Emitting 
Facilities  (Adopted  1/1/96) 

296.600  Reasonably  Available  Control 
Technology  (RACT)— Lead 
(Adopted  3/13/96) 

296.601  Lead  Processing  Operations  in 
General  (Adopted  1/1/96) 

296.700    Reasonably  Available  Control 

Technology  (RACT)— Particulate 

Matter,  except  (2)(f)  (Adopted  1/1/ 

96) 
297.100    Purpose  and  Scope  (Adopted 

3/13/96) 
297.310    General  Test  Requirements 

(Adopted  3/13/96) 
297.401    EPA  Test  Procedures 

(Adopted  10/7/96) 
297.440    Supplementary  Test 

Procedures  (Adopted  1/1/96) 
297.450    EPA  VOC  Capture  Efficiency 

Test  Procedures  (Adopted  1/1/96) 
297.520    EPA  Continuous  Monitor 

Performance  Specifications 

(Adopted  3/13/96) 
297.620    Exceptions  and  Approval  of 

Ahemate  Procedures  and 

Requirements  (Adopted  11/23/94) 
(PR  Doc.  97-11 161  FUed  4-29-97;  8:45  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPwt170 

(OPP-2S0119;  PRL-6609-11 

Woflur  Protocllon  Standard,  Qlova 
Raqultainami;  Notification  to  tha 
Saciratary  of  AgricuHura 

AOSICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 

Agriculture. 


t:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  proposed 
regulation  imder  40  CFR  part  170  (the 
Worker  Protection  Standi).  This 
action  is  issued  under  the  authority  of 
section  25(a)  of  the  Federal  Insecticide, 
Fungiade,  and  Rodenticide  Act.  The 
proposed  nile  would,  first,  revise  the 
W(»ker  Protection  Standard  to  allow 
separable  absorbent  liners  to  be  worn 
beoeath  chemical-resistant  gloves. 
Second,  it  would  eliminate  the 
requirement  that  chemical-resistant 
gloves  be  worn  by  pilots  when  entering 
or  exiting  aircraft  used  to  apply 
pesticides. 

FOR  FURTHER  MFOmiATK)N  CONTACT:  By 
mail:  Joehua  First,  Certification  and 
Occupational  Safety  Brandi  (7506C), 
Field  Operation  Divinon.  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  1114.  CM  «2, 1921  Jeffsrson  Davis 
Highway,  Arlington,  VA.  Telephone: 
(703)  305-7437,  e-mail: 
first.joshua^pamail.epa.gov. 
8UPPt£MEIfTARY  INFORMATION:  Section 
25(a)(2)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  proposed  regulation  at  least  60  days 
before  signing  it  for  pubhcation  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  within  30  days  after 
receiving  it,  the  Administrator  shall 
issue  for  pubhcation  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  the 
response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 
the  proposed  regulation,  the 
Administrator  may  sign  the  regulation 
for  pubhcation  in  the  Federal  Register 
anytime  thereafter.  As  required  by 
FIFRA  section  25(a)(3),  a  copy  of  the 
proposed  regulation  has  been  forwarded 
to  the  Committee  on  Agrlcultiue  of  the 
House  of  Representatives  and  the 
Committee  on  Agriculttire.  Nutrition, 
and  Forestry  of  the  Senate. 
AndiorUy:  7  U.S.Q  136  et  seq. 

List  of  Subjects  in  40  CFR  Part  170 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  21. 1997. 
Penalopa  A.  Feoner-Crisp. 

Acting  Director,  Office  of  Pesticide  Programs. 

(PR  Doc.  97-11152  Filed  4-29-97;  8:45  am] 


DEPARTiHENT  OF  TRANSPORTATION 

Marfttma  Admlniatratlon 

46  CFR  Part  384 

Crnarla  for  Granting  Waivers  of  tha 
Raqulramant  for  Exchialva  U.S.-Flag 
Vaaaal  Carriaga  of  Certain  Cargo 
Covarad  by  PiMIc  RaaoiuHon  17, 33rd 
Congrasa  (PR  17) 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  meeting  will  be  held  on  May  29, 
1997.  The  purpose  of  the  forum  is  for 
members  of  the  U.S.  Government 


Involved  in  the  administration  of  Public 
Resolution  17  of  the  33rd  Congress  (PR 
17)  to  meet  with  the  public  and  review 
comments  and  suggestions  received 
with  respect  to  the  Advance  Notice  of 
Proposed  Rulemaking  published  by  the 
Maritime  Administration  (MARAD)  on 
October  28. 1996  (61  FR  55614).  The 
intent  is  to  simpUfy  and  standardize  the 
statutory  waiver  process  of  PR  17. 
DATES:  The  meeting  will  be  held  May 
29, 1997,  at  9:30  am. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  1143  of  the  Export-Import  Bank  of 
the  United  States,  811  Vermont  Avenue, 
N.W.,  Washington,  D.C  Those  wishing 
to  attend  the  meeting  should  write  to 
the  Maritime  Administration,  Office  of 
Cargo  Preference,  MAR-590,  Room 
8118,  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  Levay,  (202)  366-5512. 
SUPPI.EMENTARY  MFORMATION:  To 
accommodate  all  participants, 
individuals  planning  to  attend  should 
inform  the  Maritime  Administration  in 
writing  at  the  address  listed  above. 
Please  Indicate  the  company 
represented,  if  any,  including  the  names 
and  titles  of  individuals  attending  and 
whether  individuals  plan  to  present 
verbal  comments  at  the  meeting.  Initial 
comments  will  be  limited  to  five 
minutes  and  taken  in  the  order  in  which 
the  participants  sign  in  the  day  of  the 
meeting. 

Dated:  April  25. 1997. 
By  order  of  the  Maritime  Administrator. 
Joel  C  Ridiard, 
Secretary. 
(FR  Doc  97-11188  Filed  4-29-97;  8:45  am) 

■HXMQ  CODE  4t10-«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-125.  RM-e068] 

Radio  Broadcaating  Sarvicaa;  Payaon, 
AZ 

AGENCY:  Federal  Communications . 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Steven  D.  Bingham,  seeking  the 
allotment  of  Chaimel  257A  to  Payson, 
Arizona,  as  that  community's  third  local 
FM  transmission  service.  Coordinates 
used  for  this  proposal  are  34-13-54  and 
111-20-12.  Payson,  Arizona,  Is  located 
within  320  kilometera  (199  miles)  of  ttie 


Federal  Register  /  Vol.  62,  No.  83  /  Wednesday.  April  30.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  83  /  Wednesday,  April  30.  1997  /  Proposed  Rules  23427 


Mexico  border,  and  therefore,  the 
Commission  must  obtain  the 
concurrence  of  the  Mexican  government 
in  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  June  16, 1997,  and  reply 
comments  on  or  before  July  1, 1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Steven  D. 
Bingham,  500  West  Sherwood  Dr.. 
Payson.  AZ  85541. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-125,  adopted  April  16,  1997,  and 
released  April  25, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractore.  International 
Transcription  Service,  Inc..  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  pubhc  should  note 
that  &t>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  corOacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sul»jects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Joiin  A  Karousos, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division,  ^4ass  Media  Bureau. 
(FR  Doc.  97-11132  Filed  4-29-«7;  8:45  am] 
BajJNQ  OOOC  fTIS-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodiet  No.97-123,  RM-0062] 

Radio  Broadcasting  Sarvicaa;  Qrand 
Isle,  LA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Grand 
Isle  Radio  requesting  the  allotment  of 
Chaimel  283A  to  Grand  Isle,  Louisiana, 
as  the  community's  first  local  aural 
transmission  service.  Channel  283A  can 
be  allotted  to  Grand  Isle  in  compUance 
with  the  Commission's  minimiirn 
distance  separation  requirements 
without  the  Imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
283A  at  Grand  Isle  are  29-13-54  NL  and 
89-59-54  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  16. 1997.  and  reply 
comments  on  or  before  July  1. 1997. 
ADDRESSES:  Federal  Conunimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  s«ve  the 
petitioner,  or  Its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  m. 
Post  Office  Box  403,  Westfield, 
Massachusetts  01086  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission 's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-123,  adopted  April  16, 1997,  and 
released  April  25, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  houre  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC  TTie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857-> 
3800.  2100  M  Street.  NW.  Suital40, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  should  note 
that  from  the  time  a  Notice  of  Prt^Kised 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Ccnnmission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  penni8sU)le  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  few  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Gnnmission. 
Joiln  A.  Karooaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc  97-11130  Filed  4-29-97;  8:45  am] 

BHJJNO  CODE  SnS-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-124;  Rlim«073] 

Radio  Broadcasting  SarvicM;  Blue 
Lalca,CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docximent  requests 
comments  on  a  petition  for  rule  making 
filed  by  Vlxon  Valley  Broadcasting 
requesting  the  allotment  of  Channel 
292 A  to  Blue  Lake,  California,  an 
incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  292A  at 
Blue  Lake  are  40-52-54  and  123-59-12. 
DATES:  Comments  must  be  filed  on  or 
before  June  16, 1997,  and  reply 
conmients  cm  or  before  July  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to    - 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Vixon  Valley 
Broadcasting,  Attn:  Victor  A.  Michael. 
Jr.,  President,  c/o  Magic  Qty  Media, 
1912  Capitol  Avenue  Suite  300. 
Cheyenne,  WY  82001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202)' 
418-2180. 

SUPPLEMENTARY  MR0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-124,  adopted  April  16. 1997,  and 
released  April  25, 1997.  The  full  text  of 
this  Commission  dedsiea  is  available 
for  inq)ection  end  copying  during 
normal  business  houn  in  the  POC's 
Reference  Center  {Jtoam.  239),  1919  M 
Street,  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  aba 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Swvice.  Inc.  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  sx  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

Lilt  of  Sobjacto  m  47  CFR  Part  73 

Radio  broadcasting. 
Fadanl  Communicationi  Commission. 

Chief,  AUocatkm  Branch,  Policy  and  Ruhs 

ZTrntton.  Moss  Uedia  Bunau. 

(FR  Doc  97-11129  Filed  4-29-97;  8:45  ami 
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Vol.  62.  No.  83 
Wednesday,  April  M,  1997 


This  section  of  the  FEDERAL  REGISTER 
conleins  documents  other  than  rules  or 
proposed  mles  that  are  appiicabte  to  the 
public.  Notices  of  heatings  and  Kivestigations. 
committee  meetings,  agency  dacisione  and 
minga.  delegations  of  authority,  filing  «f 
petitiona  and  applicatians  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


D9ARTMENT  OF  AGRICULTURE 

Agricuttum  MariwUng  S«rvic« 
[Doelwl  No.  FV-l7-t2S-1Nq 

PipayOrown  in  Hawaii;  Natica  of 
Raqiiaat  tor  Extanaion  of  aCunantly 
Appravad  Infofmation  Collaatton 

AGBIcy:  Agricultoral  Marketing  Service. 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  Mrith  the 
Paperwori^  Reduction  Act  of  1995  (44 
U.S.a  Ch^>ter  35),  this  notice 
announces  the  Ag^cultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  a  cunendy-approved 
information  collection  for  Papayas 
Grown  in  Hawaii,  Marketing  Ordw  No. 
928. 

DATES:  Comments  on  this  notice  must  be 
received  by  )une  30, 1997  to  be  assured 
of  consideration. 

AOOITIONAL  ■•OflATIOM  OR  COMMENTS: 
(Contact  Terry  Vawter,  California 
Marketing  Field  Office,  F  &  V  Division. 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno,  CA,  93721, 
telephone  (209)  487-5901  or  focsimile 
(209)  487-5906  or  Charles  L.  Rush,^ 
Mariceting  Order  Administration 
Branch,  F  ft  V.  AMS,  USDA.  P.O.  Box 
96456.  room  2525-S.  Washington,  DC 
(202)  720-5^3  or  Fax  t  (202)  720-5698. 

SUPPLBI»ITARY  INFORMATION: 

Title:  Papaya  Ckown  in  Hawaii. 
Mariieting  Order  No.  928. 

OhfB  Nundter:  0581-0102. 

Expiration  Date  of  Approval: 
September  30. 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables,  and  specialty 
crops,  in  a  specified  production  area,  to 


vtatk  together  to  solve  marketing 
problema  that  cannot  be  salved 
individually.  Order  regulations  help 
ensuBB  adequate  suppliea  of  high  quality 
product  andedequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  USC  601-674).  industries 
enter  into  maric^ing  order  programs. 
The  Secretary  of  Agricultiue  is  , 
authorized  to  oversee  the  order's 
operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collecticm 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondeiits  the  tjrpe 
of  service  they  request,  and  to 
administerthe  papaya  mariceting  order 
program,  which  has  been  in  operation 
since  1971. 

The  order  audiorizes  production  and 
mariceting  research  amd  development 
projects,  including  paid  advertising.  The 
research  and  promotion  activities  are 
paid  for  by  assessments  on  handlers  of 
papaya. 

The  order,  and  nUes  and  regulations 
issued  thereunder,  authorize  the  Papaya 
Administrative  Conunittee  (committee), 
the  agency  nsponsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  mariceting 
decisions. 

The  committee  has  devel(^ied  forms 
as  a  means  for  persons  to  file  required 
infcxmation  vrith  the  committee  relating 
to  papaya  supplies,  shipments, 
dispositions,  mad  ether  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  Papayas 
may  be  shipped  year-round  and  these 
forms  are  utiloed  accordingly.  A  USDA 
form  is  used  to  allow  growers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  papaya. 
growers  and  grower/handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  committee  must 
file  nomination  forms  with  die 
Secretary. 

The  forms  covered  under  this 
inibrmatfon  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 


fiilfill  the  intent  of  the  Act  as  expressed 
inthewder. 

Shipments  of  Hawaiian  papayas  have 
decreased  in  recent  years  due  to  an 
infestation  of  Papaya  Ringspot  Virus. 
However,  thoe  has  been  little  change  in 
the  number  of  grower*  and  handlers. 
The  committee  estimates  that  there  are 
approximately  400  producers  and  60 
handlers  of  papaya  curmidy  operating 
in  the  production  area. 

The  committee  added  three  new 
forms  to  its  information  collection.  The 
committee  added  the  Handler 
InformationAJpdate  Fcnm  wrhich  asks 
handlers  to  fwovide  infinmaticm  such  as 
their  current  address.  A  Transgeoic 
Seed  Distribution  Registration  Fimn  is 
used  to  determine  how  many  handlers 
will  need  to  plant  transgenic  seeds 
which  are  resistant  to  papaya  ringspot 
virus.  The  committee  also  api«oved  the 
use  of  a  Crop  Report  y^iich  will  ask 
harullers  how  many  acres  are  planted 
and  harvested.  Use  of  these  forms  is 
audiorized  under  §  928.60  of  the  order. 
The  addition  of  these  forms  to  the 
current  information  request  will 
increase  the  burden. 

The  information  collected  is  used 
only  by  authorized  represoitetives  of 
the  USDA.  including  AMS.  Fruit  and 
V^etable  Division  r^onal  and 
headquarter's  staff,  and  authorized 
employees  of  the  committee.  Authorized 
committee  employees  and  the  industry 
are  the  i»imary  users  of  the  information 
and  AMS  is  the  secondary  usa. 
~    Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .319  per 
response. 

Respondents:  Hawaiian  papaya 
growers  and  handlers  and  two  public 
members  in  the  production  area  of 
Hawaii. 

Estimated  Numba-  of  Respondents: 
75. 

Estimated  Number  of  Responses  per 
Respondent:  51.6. 

Estimated  Total  Aimual  Burden  on 
Respondents:  1153. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  propw  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<Med  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 


UMI 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden, 
including  use  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  reference  0MB  No.  0581-0102 
and  Hawaiian  Papaya  Marketing  Order 
No.  928,  and  be  mailed  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  room  2523- 
S.  Washington,  DC,  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  of  this 
issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  USDA 
business  hours  at  14th  and 
Independence  Ave.  SW,  Washington. 
DC.  Room  22523  South  Building. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
fw  OMB  approval.  All  comments  also 
will  become  a  matter  of  the  public 
record. 

Dated:  April  24, 1997. 
SharoB  Bow- LaarttaaD, 
Deputy  Dinctor,  Fruit  and  Vegetable  Divisibn. 
(FR  Doc  97-11108  Filed  4-29-97;  8:45  am] 
I  COOC  M1*-0S-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  UtiNtiM  Service 

Piknetto  Electric  Cocperathre;  Hnding 
of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  to  an 
anticipated  request  by  Palmetto  Electric 
Cooperative  for  financing  assistance  to 
construct  a  district  office  fiacility  in 
Jasper  County,  South  CaroUna.  The 
FONSI  is  based  on  a  borrower's 
environmental  report  (BER)  submitted 
to  RUS  by  Palmetto  Electric 
Cooperative.  RUS  conducted  an 
independent  evaluation  of  the  report 
and  conciirs  with  its  scope  and  content. 
In  accordance  with  RUS  Environmental 
Policies  and  Procedures,  7  CFR  1794.61, 
RUS  has  adopted  the  BER  as  its 
environmental  assessment  for  the 
project 

FOR  FmmCR  MFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 


Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  E-mail  at 
bquigeldrus .  usda  .go  v . 
SUPf>l.aiENTARY  INFORMATKW:  The 
district  office  fiacility  is  proposed  to  be 
located  on  the  northern  side  of  U.S. 
Highway  278  on  the  western  side  of  a 
railroad  right-of-way  south  of  State 
Route  141.  The  size  of  the  proposed  site 
for  the  district  office  facility  is 
approximately  40  acres  of  which 
approximately  20  acres  would  be 
developed. 

The  district  office  focility  would 
consist  of  a  20,000  square  foot 
administration  building,  a  10,000  square 
foot  warehouse  and  operations  building, 
a  3,200  square  foot  fleet  maintenance 
building  with  covered  car  and  truck 
wash  and  diesel  and  gasoline  refueling 
station  with  two  2,500  gallon 
underground  storage  tanks,  a  2,400 
square  foot  transformer  and  metering 
equipment  repair  and  maintenance 
building,  an  asphalt  covered  pole 
storage  yard,  a  concrete  covered 
transformer  storage  area  with  oil  spill 
containment,  two  3,200  square  foot  wire 
and  vehicle  equipment  storage  sheds, 
paved  parking  to  accommodate  50 
employee,  75  visitor,  and  25  company 
vehicles,  a  100-foot  high,  self- 
supporting  lattice  type  radio  and 
microwave  communications  tower,  and 
a  200  kilowatt  emergency  diesel  power 
electric  generator  to  supply  backup 
power  to  the  facility  in  the  event  of  a 
power  outage. 

RUS  considered  the  alternatives  of  no 
action,  expanding  Palmetto  Electric 
Cooperative's  existing  district  office, 
and  three  alternative  site  locations. 
Under  the  no  action  alternative,  RUS 
would  not  approve  financing  assistance 
for  construction  of  the  district  office 
facility.  Since  RUS  believes  that 
Palmetto  Electric  Cooperative  has  a 
need  to  expand  its  district  facility  to 
adequately  serve  its  rapidly  growing 
consumer  base,  it  has  determined  that 
the  no  action  alternative  is  not 
acceptable.  The  expansion  of  the 
existing  district  office  is  not  practicable 
as  there  is  not  enough  space  available 
there  for  the  proposed  new  facilities.  Of 
the  four  sites  considered  for  locating  the 
proposed  district,  the  preferred  site  was 
selected  based  on  flexibility  of  site 
layout  and  reasonable  cost. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Berl  Davis, 
Jr.,  Palmetto  Electric  Cooperative,  P.O. 
Box  21239.  Ill  Mathews  Drive.  Hilton 


Head,  South  Carolina,  telephone  (803). 
681-5551. 

Dated:  April  24, 1997. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
(FR  Doc.  97-11185  Filed  4-29-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPI^  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Prociuement 

List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  30, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPt-EMENTARY  INFORMATION:  On  March 
7. 1997,  the  Conmiittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (62  F.R. 
10519)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  two  Government 
agencies,  three  minority  business 
associations,  one  small  business  owner, 
a  labor  union,  two  political 
organizations,  133  employees  of  the 
Government  focility  where  the  service 
will  be  performed,  two  contractors  at 
that  facility,  an  employee  of  the  current 
janitorial  contractor,  and  one  other 
individual.  All  commenters  opposed  the 
addition  of  this  service  to  the 
Procurement  List 

This  service  is  currently  being 
performed  by  a  small  disadvantaged 
business  which  is  graduating  from  the 
Small  Business  Administration's  8(a) 
Program.  The  two  commenting 
Government  agencies  claimed  that 
removal  of  the  swvice  from  the  8(a) 
Program  would  cause  severe  adverse 
impact  on  the  Program's  ability  to 
provide  business  development 
opportunities  for  small  disadvantaged 
businesses,  both  nationally  and  at  the 
Government  agency  where  the  service  is 
being  performed.  Another  commenter 
claimed  that  the  8(a)  Program  cannot 


meet  its  goals  if  the  Committee's  Javits- 
Wagner-O'Day  (JWOD)  Program 
continues  to  remove  services  from  the 
8(a)  Program,  and  that  the  Committee's 
practice  of  adding  these  services  when 
a  specific  8(a)  contractor  graduates  from 
the  8(a)  Program  ignores  the  legislative 
intent  of  the  Small  Business  Act  and  the 
responsibility  of  Government  agencies 
to  support  the  8(a)  Program.  Other 
commenters  declared  diat  Congress  did 
not  intend  for  the  JWOD  and  8(a) 
Programs  to  compete,  and  that  8(a) 
contracts  should  remain  in  that 
Program. 

l%e  8(a)  Program's  share  of 
Government  contracting  dollars  is 
approximately  ten  times  the  size  of  the 
JWOD  Program's  share.  Consequendy, 
the  Committee  does  not  believe  that 
adding  this  service  to  the  Procurement 
List,  will  have  a  severe  adverse  impact 
on  the  8(a)  Program,  eveaif  the  lioaited 
number  of  other  8(a)  services  which 
have  been  added  to  the  Procurement 
List  are  taken  into  account  Similarly, 
the  Government  agency  where  dte 
service  is  being  p«formed  has  an 
extremely  success&d  8(a)  Program  of 
vdiich  the  contract  for  this  service 
represents  a  minute  portitMi.  As  a  result, 
the  Committee  does  not  believe  that 
adding  this  service  to  the  JWOD 
Program  will  have  a  substantial  negative 
impact  on  the  agency's  overall  8(a) 
Program. 

Tne  Conunittee's  priority  over  small 
business  setaside  programs  has  long 
been  established,  and  the  Committee 
believes  its  policy  of  only  adding  8(a) 
services  to  ue  Prociuement  List  when  a 
contractor  graduates  from  the  8(a) 
Program  shows  diat  the  Committee 
attempts  to  minimize  its  impact  on 
small  disadvantaged  businesses  who 
have  performed  tibe  services  and  still 
remain  in  the  8(a)  Progranu  Because 
JWOD  nonprofit  agencies  are  normally 
in  die  same  size  range  as  smaU 
disadvantaged  businesses  and  can 
perform  the  same  types  of  work,  it  is 
inevitable  that  tbne  will  be  s<mie 
oveiiap  between  them.  The  Committee 
does  not  know  at  any  legislative  intent 
that  they  not  coxiq>ete  or  that  the  JWOD 
Program  be  limited  in  carrying  out  its 
statutory  mission  to  services  which  have 
not  previously  been  performed  by  8(a) 
contractors. 

One  commmter.  a  trade  assodadon 
representing  8(a)  companies,  stated  that 
all  Government  contracts  should  be 
available  to  con^tedtion  and  that  the 
JWOD  Act  should  be  amended  to  limit 
Govenmwnt  avrards  to  JWOD  mnqtrofit 
agencies  to  amounts  below  a  specific 
dollar  ceiling. 

These  proposals,  vdiich  would 
necessitate  rhsnges  to  the  8(a)  Prqftam 


as  well,  woidd  require  legislative  action 
and  are  thus  outside  the  scope  of  the 
Committee's  decision  on  this  addition  to 
the  Procurement  List 

The  same  commenter  siiggested  that 
8(a)  contracton  should  be  permitted  to 
subcontract  with  JWOD  nonprofit 
agencies  so  that  both  8(a)  and  JWOD 
entities  would  benefit  from  the  same 
Government  contracts.  The  Committee 
explored  this  q)proach  with 
representatives  of  the  Government 
contracting  activity,  which  raised  the 
iMsae  too  late  for  the  proposal  to  be 
given  the  thorough  consideration  the 
Committee  deemed  necessary.  The 
Committee  does  intend  to  consider  in 
the  craning  months  whether  the 
proposed  approach  warrants  in-depth 
examination  for  possible  foture  use. 

Many  ctHnmenten  noted  that  a  large 
number  of  janitorial  employees  at  the 
Government  fiacility  would  be  displaced 
by  the  Committee's  action,  despite,  in 
some  cases,  long  yean  of  excellent 
service.  One  commenter  claimed  that  if 
any  curmit  employees  were  hired  by 
the  JWOD  nonprofit  agency,  they  would 
take  a  substantial  pay  cut  Two 
commenten  asked  whetha  the 
Committee  would  i»ovide  for  the 
displaced  woricers.  Another  commenter 
si^gested  that  people  with  disalnlifies 
be  hired  by  the  current  8(a)  contractor 
as  vacancies  occur  rather  than 
dis^adng  the  current  wcvken. 

"nie  Committee  is  sensitive  to  the 
issue  of  displacing  longstanding 
woricen  at  janitor^  projects,  and 
permits  nonprofit  agencies  porforming 
JVfOD  contracts  to  accommodate  such 
wrorkeis  on  a  transitional  basis  as  much 
as  possible  consistent  with  its  statutory 
requirement  that  the  majority  of  workara 
on  JWOD  contracts  be  people  with 
seveie  disabilities.  JWOD  nonprofit' 
agencies,  like  all  Government  service 
contracton.  are  required  to  maintain  the 
union  wage  for  the  first  year  after  they 
succeed  a  union  contractor,  as  they  are 
doing  in  this  case.  If  the  new  woridforce 
does  not  elect  to  be  unionized,  after  the 
first  year,  the  JWOD  nonprofit  agency 
must  pay  a  Department  of  Labor- 
determined  wage  rate,  which  normally 
tracks  prevailing  union  wages.  In  this 
case,  the  new  rate,  while  lower  than  the 
current  union  rate,  significandy  exceeds 

the  miniitinm  wage. 

Since  the  current  omtractor  is 
graduating  from  the  8(a)  Program  and  is 
not  eligible  to  perform  the  contract  in 
the  future,  the  suggestion  that  it 
continue  employing  the  existing 
workforce  and  1dm  people  with  severe 
disabilities  as  vacancies  occur  is  not 
possihle.  In  addition,  people  with  severe 
disabifities  have  an  imemployment  rate 
eireeiting  65  peiceat.  %r«ll  above  any 


other  group.  Accordingly,  the 
Committee  believes  that  the  guarantee  of 
jobs  for  a  large  number  of  people  with 
severe  disabilities  outwei^is  die 
possible  harm  to  the  displaced  workere, 
who  will  be  more  likely  to  find  other 
emplojrment  In  addition,  NISH  has 
agreed  to  try  and  help  interested 
displaced  workns  find  janitorial  jobs  by 
refBrring  them  to  other  nonprofit 
agencies  in  the  area  that  participate  in 
the  JWOD  Program. 

Many  commenten  urged  that  the 
displaced  woricen  be  relocated  to  other 
jobs  at  the  same  Government  fiacility  or 
other  Government  facilities.  This 
approach,  while  laudatory,  is  outside 
the  Committee's  jurisdiction. 

The  union  representing  the  current 
worken.  and  other  commenten.  urged 
the  Committee  to  work  with  the  union 
to  avoid  pitting  union  and  disabled 
woricen  against  each  other.  Other 
commenten  expressed  fean  that  the 
Committee's  action  will  break  the 
union,  and  stated  that  it  would  be  better 
to  keep  the  contract  unionized  to 
maintain  current  wage  levels.  Many 
commenten  claimed  that  the  JWOD 
nonprofit  agency's  worken  would  be 
taken  advantage  of  in  the  areas  of  wages 
and  benefits  because  dwy  will  not  be 
union  memben. 

The  CcNnmittee  has  no  olfaction  to 
nonprofit  agencies  with  JWOD  contracts 
being  unioEdzed.  and  some  of  them  are 
union  shops  whm  the  worken  have 
elected  to  be  represented  by  iinions.  As 
indicated  in  a  previous  paragraph, 
wages  and  benefit  levels  uadet  the 
JWOD  contract  will — if  the  workforce  is 
not  unionized  after  the  first  year — be 
lower  than  those  that  have  existed  in  the 
union  shop,  but  consistent  with 
prevailing  wages  for  comparable  jobs  in 
the  area. 

Two  commenten  claimed  that  the 
quality  of  service  will  decrease  once  the 
JVfOD  nonprofit  agency  becomes  the 
contractor.  Anotho'  commenter  claimed 
that  people  with  severe  disabilities  Mrill  - 
injure  themselves  or  harm  critical  flight 
hudMrare  at  the  fiacility  as  they  clean. 
The  nonprofit  agency  is  already 
successfully  performing  janitorial  woiic 
at  several  othsr  Government  agencies, 
and  the  contracting  activity  hu  advised 
the  Committee  that  it  believes  the 
nonprofit  agency  is  capable  of 
performing  the  work  involved.  As  a 
consequence,  the  Committee  has  no 
reason  to  doubt  that  the  nonprofit 
aguicy  will  be  able  to  perform  the 
services  in  question  successfully  and 
without  injury  to  personnel  or 
equipment 

Aner  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
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the  service  end  impact  of  the  addition 
on  the  cunent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Govnnment  undor  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  foUowing  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  wrill  not  result  in  any 
additional  reporting,  recordkeeping  ot 
other  ccHnplianca  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  cunent  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  woidd  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List 
Janitorial/Custodial,  NASA  Goddard 

Space  Flight  Center,  Greenbelt. 

Maryland. 

This  action  does  not  affect  cxirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  MilkauB. 
Executin  Dinctor. 

(PR  Doc  97-11135  Filed  4-29-97;  8:4S  un] 
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DEPARTMENT  OF  COMMERCE 

IntecneWonel  Trade  Administration 

Datennination  Not  to  Revoke 
Antidumping  Duty  Orders  and 
Findinge  Nor  to  Terminate  Suapended 


AQENCY:  fanport  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

action:  Determination  Not  to  Revoke 

Antidumping  Duty  Orders  and  Findings 

Nor  to  Terminate  Suspended 

Investigations. 


r:  The  Departooent  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
ffFECnVE  OATf:  April  30. 1M7. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  &  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

SUPPLBerrARY  MFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)(iii).  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  March  3. 
1997,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
fintiinga  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  fit>m 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  finHinga  and  to  terminate  the 
siispended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidimiping  duty  orders  and 
finrfinga  or  to  terminate  the  suspended 
investigations. 

Antidtimping  PioceeHing 

A-602-039 
Australia 

Canned  BarUett  Peers 
Objection  Date:  March  4. 1997 
Objector.  California  Pear  Advisory 

Board 
Contact  Mathew  Rosenbaum  at  (202) 
482-0198 
A-122-503 

Construction  Castings 
Objection  Date:  March  6, 1997 
Objector  East  Jordan  Iron  Worlcs 
Contact  Laurel  LaCivite  at  (202)  482- 
4470 

A-337-802 

Chile 

Standard  Carnations 
Objection  Date:  March  31. 1997 
Objector.  Floral  Trade  Council 
Contact  Lyn  Johnson  at  (202)  482- 
5287 


A-427-602 
France 

Brass  Sheet  &  Strip 
Objection  Date:  March  11, 1997 
Objector:  Copper  ft  Brass  Fabricators 

Council 
Contact  Thomas  Killiam  at  (202)  482- 
2704 
A-508-602 
Israel 

Oil  Country  Tubular  Goods 
Objection  Date:  March  12, 1997 
Objector:  North  Star  Steel  Ohio 
Contect:  Michael  Heaney  at  (202) 
482-4475 
A-475-401 
Italy 

Certain  Valves  and  Connections  of 
Brass,  for  Use  in  Fire  Protection 
Equipment 
Objection  Date:  March  28. 1997 
Objector:  AFAC  Inc. 
Contact  Leoi^cNeill  at  (202)  482- 
4236 
A-475-601 
Italy 

Brass  Sheet  ft  Strip 
Objection  Date:  March  11. 1997 
Objector  Copper  &  Brass  Fabricators 

Council,  Inc. 
Contact  Tom  Killiam  at  (202)  482- 
2704 
A-588-015 
Japan 

Television's 
Objection  Date:  March  31. 1997 
Objector  AFL-CIO,  et  al 
Contact:  Sheila  Forbes  at  (202)  482- 
5253 
A-401-601 
Sweden 

Brass  Sheet  ft  Strip 
Objection  Date:  March  11. 1997 
Objector  Copper  ft  Brass  Fabricators 

Council.  Inc. 
Contact  Tom  Killiam  at  (202)  482- 
2704 
A-583-803 
Taiwan 

Light- Walled  Welded  Rectangular 
Carbon  Steel  Tubing 
Objection  Date:  March  25, 1997 
Objector  Hannibal  Industries.  Inc. 
Contect  Thomas  O.  Barlow  at  (202) 
482-0410 
A-570-002 

The  People's  Republic  of  China 
Chloropicrin 
Objection  Date:  March  31, 1997 
Objector  Niklor  Chemical  Co.,  et  al 
Coi^act  Andrea  Chu  at  (202)  482- 
4794 

Dated:  April  17. 1997. 
Ikhard  W.  Moraland. 
Acting  Deputy  Astistant  SecntaiyforAD/ 
CVDSnfonmmnt 
(FR  Doc.  97-11177  Filed  4-29-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Adminiatratfon 

[A-821-80a»  A-a23-808,  A-670-848,  A-791- 
8041 

Certain  Cut-to-Length  Cart>on  Staal 
Plato  From  the  Peopto'a  Reputillc  of 
Ctiina  (PRC),  the  Rueelan  Federalton, 
the  Republic  of  South  Africa,  and 
Ukraine:  Poalponement  of  Preliminary 
Detormlnatlon  in  Antidumping  Duty 
inveatigalion 

AOBKY:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  determination  of 
antidumping  duty  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  postponing  the 
preliminary  determination  for  the 
investigation  on  certain  cut-to-length 
carbon  steel  plate  products  from  the 
People's  RepuUic  of  China,  the  Russian 
Federation,  the  Republic  of  South 
Africa,  and  Ukraine.  This  postponement 
is  made  pursuant  to  the  Tariff  Act  of 
1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

EFFECTIVE  DATE:  April  30. 1997.    ' 
FOR  FURTHER  etTORMATION  CONTACT:  N. 
Gerard  Zapiain  or  Elizabeth  Patience, 
for  companies  from  the  PRC.  at  202- 
482-0190  or  482-0195;  for  companies 
bom  the  Russian  Federation  or  Ukraine, 
contect  Nithya  Nagarajan  or  Steven 
Presing  at  482-0193  or  482-0194;  for 
companies  from  the  Republic  of  South 
Africa  contact  Charlie  Rest  or  Robin 
Gray  at  482-5811  or  482-0196;  Import 
Administration.  Intemationai  Trade 
Administration.  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230. 

The  .^^ilicdbie  Statute 

Unless  otherwise  indicated,  all 
citetions  to  the  Tariff  Act  of  1930  (the 
Act)  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act 


ofPreUBuiiary 


We  have  determined  that  these 
investigations  are  extraordinarily 
complicated  within  the  meaning  of 
section  733(cHl)(B)(i)  of  the  Act  Among 
othw  considerations,  there  is  a  large 
number  of  respondents,  and  claims  for 
separate  rates  will  have  to  be  analyzed 
individually  (see  Decision 
Memorandum  from  Joseph  A.  Spetrini. 


Qeputy  Assistant  Secretary  for  AD/CVD 
&ilbrcement  to  Robert  S.  LaRussa, 
Acting  Assistant  Secretary,  Import 
Administration.  April  24. 1997). 

Furthermore,  we  have  determined 
that  the  parties  concerned  are 
cooperating,  as  required  by  section 
733(c)(1)(B)  of  the  Act.  and  that 
additional  time  is  necessary  to  make 
these  preliminary  determinations  in 
accordance  with  section  733(c)(l)(B)(ii) 
of  the  Act  The  Department  had 
originally  postponed  its  preliminary 
determination  for  30  days  for  similar 
reasons  (see  62  FR  14887,  March  28, 
1997)  and  is  now  postponing  the 
preliminary  determinations  for  the  20 
remaining  days  available  imder 
733(cHl)(BHii)  of  the  Act 

For  these  reasons,  the  deadline  for 
issuing  the  preliminary  determination 
in  these  cases  is  now  no  later  than  June 
3, 1997. 

This  notice  is  publislied  pursuant  to 
section  733(c)(2)  of  the  Act 

Dated:  April  25, 1997. 
Joee|A  A.  SpetriBi. 

Deputy  Assistant  Secretary,  Enfmcement, 
Group  m. 

[FR  Doc.  97-11175  Filed  4-29-97;  8:45  am] 
BNUNQ  OOOC  aS1«-0S-H 


DEPARTMBfT  OF  COMMERCE 

International  Trade  Admin  iatration 

Brigham  and  womena'a  Hoapltali  at 
al.!  NoUoe  of  Conaolidatod  Dadaion  on 
Applicationa  lor  Duty-free  Entry  of 
Scientific  Inatnimento 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  die 
Educational,  Scientific,  and  Cultural 
Materials  Importetion  Act  of  1966  (Pub. 
L.  89-851.  80  Stat  897;  IS  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  am  and  5  pm  in  Room 
4211.  U.S.  Department  of  Commerce. 
14&  and  Constitution  Avenue.  NW., 
Washington.  DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrumente  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
SUtes. 

Docket  Numbers:  97-002. 97-003  and 
97-006.  Applicant:  Brigham  and 
Women's  Hospital,  Boston.  MA  02115. 
lostnunent:  (3)  Digital  Sleep  Recorders, 
Model  Vitaport  2. 

Docket  Number  97-005.  Applicant: 
Massachusette  Institute  of  Technology. 
Cambridge.  MA  02139.  Instrument: 
Digital  Sleep  Recorder,  Model  Vitaport 
2.  Manufacturer:  TEMEC  Instruments 


BV,  The  Netherlands.  Intended  Use:  See 
notice  at  62  FR  8928,  February  27, 1997. 
Reasons:  The  foreign  instrument 
provides  16-channel  digital  recording  of 
poljrsomnographic  and  other 
phjrsiological  variables  using  a  wireless 
monitor  worn  on  the  waist-for  studies  of 
sleep  and  performance  of  astronauts 
aboard  the  Space  Shuttie.  Advice 
received  from:  Notional  Institutes  of 
Health,  February  4, 1997. 

DocJcet  Number:  97-010.  Applicant: 
Stanford  University,  Stanford,  CA 
94304-5119.  Ihstnunent:  Ambulatory 
Recorder,  Model  Embla.  h4anufiicturer 
Flaga  hF.  Medical  Service,  Iceland. 

Intended  Use:  See  notice  at  62  FR 
8929.  February  27, 1997. 

Reasons:  The  foreign  instr\unent 
provides  ambulatory  signal  processing 
and  recording  of  physiological 
measurements  wkh:  (1)  1.0  )iV  noise 
level  at  200  Hz  with  an  input  range  of 
±250  mV,  (2)  direct  measurement  of  16 
channels  of  biological  signals  and  (3) 
user-modifiable  control  software. 
Advice  received  from:  National 
Institutes  of  Heelth,  March  19, 1997. 

The  National  Institutes  olHealth 
advises  in  its  memoranda  that  (1)  The 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instnmient  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument  We  liaiow  of  no  other 
instrument  or  apparatus  being 
manufactured  in  the  United  Stetes 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
FkwkW.Crari. 

Director,  Statutory  Import  Progroras  Staff. 
[FR  Doc  97-11172  Filed  4-29-47;  8.-45  am] 


D9ARTMBiT  OF  COMMERCE 

Iaii  ■  awi  art  n  i  ■!  ^ ■-     •  lieMiail^B^^isaae 
IIIMIMOOnfli  ifKM  AORIinWIIBUUfl 

Brooklyn  CoHege  of  the  city  Univeralty 
of  New  York,  et  al.;  Nottca  of 

for  Duly-Free  Entry  of  Electron 


This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importetion  Act  of  1966  (Pub. 
L.  89-651,  80  Stet  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8;30  a.m.  and  5  p.m.  in  room 
4211,  US  Department  of  Commerce. 
14th  and  Constitution- Avenue,  NW, 
Washington,  DC. 

Docket  Numherr  97-004.  Applictmt: 
Brooklyn  College  of  the  Qty  Uxuversity 
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of  New  York,  Brooklyn.  NY  11210. 
JnstrumenL  Electron  Microscope.  Model 
)EM-2010.  Manufacturer:  JEOL.  Ltd., 
Japan.  Intended  Use:  See  notice  at  62  FR 
8928,  February  27,  1997.  Order  Date: 
August  24. 1994. 

Dodcet  Number:  97-018.  Applicant: 
Ohio  University,  Athens,  OH  45701. 
Instrument:  Electron  Microscope,  Model 
)EM-1010.  Afanu/acturer:  JEOL,  Ltd., 
Japan.  Intended  Use:  See  notice  at  62  FR 
13600,  March  21. 1997.  Application 
accepted  by  Commissioner  of  Customs: 
Felnuary  13. 1997. 

Conunents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instnunents  were 
ordered.  I^asons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  iises  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
othOT  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instnmient  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 

Frank  W.  Creel. 

Dinctor,  Statutory  Import  Programs  Staff. 
[FR  Ooc.  97-11170  Filed  4-29-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

International  Trada  Admlnistnrtion 

Application  for  Duty-Fraa  Entry  of  ^ 
Sciantlfic  Instnimant 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  conunents  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4}  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  The  application  may  be 
examined  between  8  a.m.  and  5  p.m.  in 
room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC. 


Docket  Number:  96-1 09R.  Applicant: 
University  of  Arkansas  for  Medical 
Sciences,  4301  W.  Markham.  Little 
Rock.  AR  72205.  Instrument:  Rapid 
Kinetics  Accessory,  Model  SFA-20. 
Manufacturer:  Hi-Tech  Ltd.,  United 
Kingdom.  Intended  Use:  See  the  original 
notice  of  this  resubmitted  application 
which  was  published  in  the  Federal 
Register  of  October  30, 1996. 
FraokW.Crari. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-11169  Filed  4-29-97;  8:45  am] 
MUMQ  COOK  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Administration 

Notica  of  Application  for  Duty-Frea 
Entry  of  Sdanttfic  Instrumanto: 
Conactions 

In  notice  doctmient  97-8394 
beginning  on  page  15657  in  the  issue  of 
Wednesday,  April  2, 1997  make  the 
following  correction: 

On  page  15657,  in  the  third  column 
"Docket  Number:  97-922"  should  read 
"Docket  Number:  97-022." 

In  notice  docimient  97-7249 
appearing  on  page  13599  in  the  issue  of 
March  21, 1997  make  the  following 
correction: 

On  page  13599,  in  the  third  column 
"Docket  96-136.  Applicant:  University 
of  CalifiDmia,  Berkeley"  should  read 
"Docket  Number  96-138.  Applicant: 
University  of  California.  Berkeley." 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-11171  Filed  4-29-97;  8:45  am) 

oooctsia-oa-r 


DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Administration 

Univarslty  of  Colorado,  at  al.;  Notica  of 
Conaolidatad  Dadsion  on  Ap|>lications 
for  Duty-Fraa  Entry  of  Sciantiflo 
Instrumanta 

This  is  a  decision  consolidated 
pursiiant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  US  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC. 

Continents.-  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 


is  being  manufactiired  in  the  United 
States. 

Docket  Number:  97-008.  Applicant: 
University  of  Colorado.  Boulder,  CO 
80309-0450.  Instrument:  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer:  Micromass,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FRfi928,  February  27, 1997.  Reasons: 
The  foreign  instrument  provides:  (1)  An 
abundance  sensitivity  of  <  4  ppm  for  the 
%  contribution  of  mass  44  to  mass  45, 
(2)  resolution  of  100  (10%  valley 
definition)  and  (3)  fully  automated 
sample  analysis. 

Docket  Number:  97-009.  Applicant: 
Georgia  Institute  of  Technology,  Atlanta, 
GA  30332-0340.  Instrument:  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer  Micromass,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  8928.  February  27, 1997.  Reasons: 
The  foreign  instrument  provides:  (1)  A 
magnetic  sector  analyzer  with  three 
Faraday  collectors,  (2)  sensitivity  of 
1100  molecules  of  CO2  per  mass  44  ion 
and  (3)  an  internal  precision  of  0.02  per 
mil  for  100  bar  ^1  samples  of  C02. 

The  capabilities  of  each  of  the  foreign 
instrumente  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Cnwl. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-11173  Filed  4-29-97;  8:45  am] 
MLUNQ  OOM  3Sia-0S-P 


DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Administration 

Univarslty  of  California,  Sante  Bart>ara; 
Notica  of  Dacision  on  Application  for 
Duty-Fraa  Entry  of  Sciantific 
Instrumant 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211.  US 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number.  97-012.  Applicant. 
University  of  California,  Santa  Barbara, 
Santa  Barbara,  CA  91306.  Instrument 
UV  Microprobe  Laser  Ablation  System. 
Manufacturer  VG  Elemental,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  10543,  March  7. 1997. 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant. 

The  National  Institutes  of  Health 
advises  in  its  memorandum  dated 
March  19, 1997,  that  the  accessory  is 
pertinent  to  the  intended  uses  and  that 
it  knows  of  no  comparable  domestic 
accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-11174  Filed  4-29-97;  8:45  am] 

aiUJNQ  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

Evaluation  of  Coastal  Zor>e 
Management  Program  and  National 
Estuarine  Research  Reserves 

AGBICY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  North  Carolina 
Coastal  Zone  Management  Programs  and 
the  Great  Bay  National  Estuarine 
Research  Reserve  in  New  Hampshire. 
The  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  perfomsance  of 
states  with  respect  to  coastal  program 
implementation.  Evaluation  of  Coastal 
Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
requires  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  reserve 
management  plan  approved  by  die 
Secretary  of  Commerce,  and  adhiBred  to 
the  teims  of  financial  assistance  awards 
fimdad  under  the  CZMA.  The 
evaluations  will  include  a  site  visil, 
consideration  of  public  comments,  and 
consultations  widi  interested  Federal, 
State,  and  local  agencies  and  members 


of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visita. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  North  Carolina  Coastal  Zone 
Management  Program  site  visit  will  be 
bom  June  9-13, 1997.  Two  public 
meetings  will  be  held  during  the  weeL 
These  meetings  are  scheduled  for  7  pm, 
Jime  10,  1997,  at  the  DEHNR 
Wilmington  Regional  Office,  127 
Cardinal  Drive  Extension,  Wilmington, 
NC,  and  7  pm,  Wednesday,  June  11, 
1997,  at  the  North  Carolina  Maritime 
Museum,  315  Front  Street,  Beaufcut.  NC. 

The  Great  Bay  National  Estuarine 
Research  Reserve  in  New  Hampshire 
site  visit  will  be  fi»m  June  2-6. 1997.  A 
public  meeting  will  be  on  Wednesday, 
June  4, 1997,  from  7-9  pm,  at  the  Sandy 
Point  discovery  Center,  89  E)epot  Road 
(off  of  Route  33),  Stratham,  New 
Hampshire. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
6t>m  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  commenta 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordlnaticm  Division  (PCD),  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA.  1305  East- 
West  Highway,  Silver  Spring.  Maryland, 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Regioler  aimoimcing  the 
availability  of  the  Final  Evaluation 
Findings. 

FOR  RMTMER-MFOmMmON  COOTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Divinon,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (3019 
7ia-30g0,  ext  126. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Program 
Administration. 

Dated:  April  24, 1997. 
David  L.  Evaos, 

Acting  Deputy  Assistaitt.  Administrator  for 
Ocean  Services  and  Coastal  Zone. 
[FR  Doc.  97-11184  Filed  4-29-97;  8:45  am] 
BMJJNQ  OOM  3810-Oa-H 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  ar>d  Atmospheric 
Administration 

P.D.  042197G] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment... 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Jim  Darling,  Box  384,  Tofino,  B.C., 
Canada  VOR  2Z0,  has  requested  an 
amendment  to  Permit  No.  987. 
DATES:  Written  commenta  must  be 
received  on  or  before  May  30. 1997.^ 
ADDRESSES:  The  amendment  request     ' 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permite  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  ^01/713-2289);  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668,  Juneau,  AK  99802-1668  (907/ 
586-7221). 

Written  data  or  views,  or  requests  fot 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Perauts 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910.  Those  individtials  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  ita  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  MFORMATION:  The 
subject  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

Permit  No.  987  authorises  the  permit 
holder  to  take  (Le.,  harass)  up  to  200 
humpback  whale  (Megoftera 
novaeangliae)  in  the  course  of 
behavioral  and  photo-identification 
studies  and  biopsy  sampling,  in  the 
waters  around  the  main  Hawaiian 
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Islands,  primarily  off  of  MaUi.  Hawaii, 
over  a  period  of  2  years.  The  purpose  of 
the  research  is  to  collect  genetic 
information  that  will,  among  other 
things,  determine  the  sex  and  behavior 
patterns  of  individual  humpback  whales 
involved  in  "singing"  behavior.  The 
permit  holder  is  now  requesting  that  the 
Permit  be  amended  to  authorize:  the 
observation  of  up  to  200  humpback 
whales  annually  by  the  use  of  remote 
cameras  to  (1)  observe  the  activities  of 
individual  whales,  and  (2)  to  determine 
if  images  can  be  obtained  that  will  allow 
the  length  measurement  of  specific 
whales;  and  the  observation  of  up  to 
1000  humpback  whales  annually 
through  fixed  wing  and  helicopter 
flights  to  measure  the  length  of  whales 
through  photogranmietry  for  the 
purpose  of  age  estimation  and  to 
observe  (video/film)  behavior  patterns. 

Dated:  April  23, 1997 
Abb  D.  Taibusht 

Quef,  Pmnits  and  Documentation  IXvision. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc  97-11077  Filed  4-29-97;S:45am] 


OEPARTMENT  OF  DEFENSE 

Ofltoa  of  11m  Sacrataiy 

auDnmsNin  ror  mm  iwwiw, 
CoNMiMnl  Raouaot 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
infMmation  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
Chapter  35). 

Tftle  and  A$aocmted  Form:  Vehicle 
Access  Application,  DD  Form  X076. 
OMB  NundMr  0704-0329. 

Type  of  Bequest:  Reinstatement  With 
Ouinge. 

Number  of  Respondents:  300. 

Responses  per  Respondent:  1. 

Annual  Responses:  300. 

Aveiage  Burden  per  Response:  5 
minutes. 

Annual  Burden  Hours:  25. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  control  entry 
into  the  Pentagon.  Respondents  are  non- 
DoD  personnel  who  reqtiest 
consideration  to  enter  controlled 
Pentagon  entrances.  The  information 
provided  by  the  requester  consists  of 
name,  social  security  number,  date  of 
birth,  race,  sex.  citizenship,  vehicle 
description  and  tag  number,  and 
justification  for  entrance.  The 
information  is  entered  into  a  database 


maintained  by  the  Parking  Management 
Office.  Only  the  name  and  vehicle 
information  are  accessed  by  the  Defense 
Protective  Service  Officers  at  controlled 
entry  points.  The  Vehicle  Access 
Application  is  fiUed  out  upon  initial 
request  and  annually  thereafter. 

Affected  public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  DesJt  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  JeSarson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  April  24, 1997. 
Patricia  L.  ToppinsB, 
Ahemata  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^ente. 
[FR  Doc.  97-11126  FUed  4-29-97;  8:45  ami 


OEPARTMENT  OF  DEFENSE 

DopwtRMnI  of  tho  AfHiy 

AvailabHIty  of  Non-Exduslvo. 
Exciualvo.  or  PartiaNy  ExdiMivo 
Uconalng  of  U.S.  PMMit  #5.448^42 
Entittad  EnekMur*  Sign  Dovico 

AOENCY:  U.S.  Army  Communications- 
Electronics  Command. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  Section  11(a)(2)  of  the  Federal 
Technology  Transfisr  Act  of  1986  (Public 
Law  99-502)  and  section  207  of  title  35. 
United  States  Code  announcement  is 
made  of  the  availability  of  the  U.S. 
Patent  No.  5,448.642  entitled. 
"Enclosure  Sign  Device"  for  licensing. 
The  Department  of  the  Anny  as 
represMited  by  the  Communications- 
Electronics  Command  wishes  to  licaose 
the  technology  described  below  in  a 
non-exclusive,  exclusive  or  partially 
exclusive  maimer  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  U.S.  Patent.  This  U.S.  Patent  has 
been  assigned  to  the  United  States  of 
America  as  represented  by  the  Secretary 
of  the  Army,  Washington.  D.C 


ADDRESSES:  U.S.  Army  CECOM  RDE 
Night  Vision  &  Electronic  Sensors 
Directorate,  ATTN:  AMSEL-RD-NV- 
OPS,  10221  Burbeck  Road,  STE  430, 
Fort  Belvoir.  VA  22060-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Karen  Gordon,  Technology  Transfer 
Manager.  703-704-2279,  FAX  703-704- 
1215. 

SUPPLEMENTARY  INFORMATION:  The  above 
mentioned  patent  describes  and  claims 
a  safety  measure  at  the  entrance  to  a 
laboratory/room  where  access  must  be 
limited  due  to  safety  reasons.  A  box  is 
placed  aroimd  the  doorknob  at  the 
entrance  to  the  laboratory/room.  A 
hatch  door  at  the  front  of  the  box  allows 
access  to  the  doorknob.  The  hatch  door 
can  be  left  open  when  equipment  is  not 
operating,  allowing  normal  access  to  the 
room.  However,  when  a  piece  of 
equipment  (i.e.  laser)  is  operating,  the 
hatch  door  (marked  on  the  fiont  with  an 
umnistakable  warning)  is  closed.  A 
latch  on  the  hatch  door  allows  access  to 
the  doorknob,  but  only  after 
unavoidable  recognition  of  the  warning. 
No  one  can  open  the  door  and  enter  the 
room  without  noticing  this  warning. 
The  device  is  especially  useful  whoa 
standard  procedures  prohibit  locking 
the  door  (i.e.  when  lasers  are  operating 
and  only  one  person  is  %vithin  the 
room).  In  an  improvement  to  the  current 
patent,  a  buzzer  sounds  whenever  the 
Ud  is  opened  while  the  "danger"  sign 
above  die  door  is  illuminated. 
Gregocy  D.  SWwaltar. 
Army  Federal  BegistTUaison  Officer. 
(FR  Doc  97-11114  nkd  4-29-97;  8:45  am) 


DEPARTMENT  OF  EDUCATION 

Noticoof  PubHc  MoodnQSon 
Improving  ttw  Froo  AppNcalion  for 
Fwtoral  StudMrt  AM  (FAFSA) 

AQSICY:  United  SUtes  Department  of 

Education. 

action:  Notice  of  public  meetings. 

SUMMARY:  The  U.S.  Department  of 
Education  will  convene  three  public 
meetings  to  receive  comments  on  its 
plan  to  make  the  Free  Application  for 
Federal  Student  Aid  (FAFSA)  easier  to 
complete  by  reducing  the  overall 
number  of  questions  on  the  form, 
reducing  the  number  of  questions  that 
certain  families  must  complete,  and 
simplifying  the  way  those  questions  are 
asked.  The  Department  plans  to  use  the 
revised  I^AFSA  starting  with  the  1999- 
2000  award  year.  The  FAFSA  is 
completed  by  students  and  their 
families,  and  the  information  submitted 


on  the  FAFSA  is  used  to  determine  the 
students'  eligibility  and  financial  need 
for  the  student  financial  assistance 
programs  authorized  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended.  (Tide  IV.  HEA  Programs). 
FOR  FURrmS*  MFORMATWN  CONTACT:  Jeny 
Whitlock.  by  fax  at  (202)  708-7970  or 
electronically  at 
jerry whiUock0ed.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  483  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA).  the  Secretary  is  charged,  "in 
cooperation  with  agencies  and 
organizations  involved  in  providing 
student  financial  assistance."  to 
"produce,  distribute  and  {Hocess  free  of 
charge  a  common  finanriwl  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  imder"  the 
Tide  IV,  HEA  Programs.  This  form  is  the 
FAFSA.  In  addition,  section  483 
authorizes  the  Secretary  to  include  on 
the  FAFSA  up  to  eight  non-financial 
data  items  that  would  assist  States  in 
awarding  State  student  financial 
assistance. 

Over  the  past  several  years,  the 
Secretary,  in  cooperation  with  the  above 
described  agencies  and  organizations, 
has  added  questions  to  the  form.  Those 
questions  were  added  to  acconunodate 
the  needs  of  States  that  administer  State 
student  aid  programs,  and  of 
institutions  of  ^gher  education  that 
administer  the  Tide  IV.  HEA  Programs. 
They  were  also  added  to  facilitate 
eliminating  or  reducing  the  number  of 
State  and  institutional  forms  that  a 
student  and  his  or  her  family  must 
complete  in  order  to  receive  student 
finwnrin)  assistance. 

On  the  ffiier  hand,  section  478  of  the 
HEA  recognized  that  it  was  not 
necessary  for  certain  types  of  students  to 
complete  all  the  income  and  asset 
questions  on  the  FAFSA  to  have  their 
expected  family  contributions  (EEC) 
calcidated.  Thus,  under  that  section, 
students  whose  family  income  is 
$12,000  or  less  and  were  not  reqiured  to 
file  an  IRS  Tax  Form  1040  are  deemed 
to  have  a  zero  EFC.  Consequendy.  these 
students  should  have  to  answer  only  a 
limited  number  of  questions  on  the 
FAFSA.  Moreover,  under  that  section, 
students  whose  family  income  is  less 
than  $50,000  and  were  not  required  to 
file  an  IRS  Tax  Form  1040  do  not  have 
to  report  asset  information. 

In  the  context  of  re-engineering  the 
FAFSA  and  looking  at  each  FAFSA 
question  anew,  it  appean  that  a  great 
many  of  the  questions  now  on  the  form 
era  not  needed  to  determine  a  student's 


need  and  eligibility  for  Tide  IV,  HEA 
Program  funds.  For  example,  using  the 
1996-97  and  1997-98  FAFSAs  as 
reference  points,  a  student  does  not 
need  to  complete  the  following 
questions  in  order  to  have  his  or  her 
el^biUty  and  need  for  Tide  IV.  HEA 
Program  funds  determined:  11-14. 18. 
20-39.  50.  53-54.  65-66.  and  92-105. 

Moreover,  it  appears  that  many  of 
these  questions  are  of  a  marginal  value, 
even  for  State  and  institutional 
purposes,  and  it  further  appears  that  the 
FAFSA  does  not  fully  accommodate 
those  students  who  did  not  have  to  fully 
answer  all  the  questions  on  the  form. 
Finally,  the  Department  has  found  that 
many  individtuls  who  complete  the 
form  find  it  difficult  to  understand  and 
confusing  and  burdensome  to  complete. 
'  To  assist  in  reconciling  potential 
ccmfficting  purposes  of  forms  reduction, 
form  simplification,  and  burden 
reduction,  the  Department  would 
appreciate  receiving  comments  that 
address  the  following  issues: 

•  To  what  extent  should  the  FAFSA 
be  viewed  as  the  vehicle  to  collect 
information  over  and  above  the 
information  needed  to  detennine  a 
student's  eligibility  and  financial  need 
for  Tide  IV.  HEA  Prtwram  funds? 

•  To  what  extent  uookl  the  FAFSA 
be  used  to  accommodate  the  additional 
information  needs  of  States  and 
institutions  of  higher  education? 

•  What  guidelines  should  the 
Department  use  when  adding  or 
deleting  data  elements  on  the  FAFSA? 
How  should  the  need  for  data  be 
balanced  against  the  complexity  and 
burden  that  may  result  from  collecting 
additional  information? 

•  How  much  of  the  current  difficulty 
in  comjdeting  the  FAFSA  results  from 
the  design/format  of  the  FAFSA.  the 
number  of  questions,  the  way  the 
questions  are  asked,  and  the  length  or 
phrasing  of  the  instructions? 

The  dates  and  locations  of  the  three 
public  meetings  at  which  these  issues 
will  be  discussed  appear  below.  Each  is 
scheduled  from  10  a.m.  to  1  p.m. 
Individuals  who  wish  to  make  oral 
statements  should  be  prepared  to  limit 
their  remarks  to  five  minutes  if  the 
niunber  of  speakers  will  not  allow 
longer  presentations.  The  Etepartment 
encourages  all  participants  to  submit 
written  statements. 

Datea,  Locations,  and  Contact  Persona 
for  the  Public  Meetings 

Meeting  One 

Date:  Friday,  May  2, 1997. 

Address;  John  Jay  College  of  Criminal 
Justice,  Room  200.  899 — 10th  Avenue, 
New  York.  New  York.  10019. 


For  Further  Information  Contact: 
George  Chin  or  Phil  Friedman  at  (212) 
290-5700. 

MeetingTwo 

I>ate:  Monday.  May  12. 1997. 

Address:  Manchester  ConfiBrence 
Centw,  Room  206A.  University  of  San 
Diego,  5998  Alcala  Park,  San  Diego. 
California. 

For  Further  Informatitm  Contact: 
Sister  Dale  Brown  at  (619)  260-2235. 

h4eetingThree 

Date:  Friday.  June  6. 1997. 

Address:  J.C.  Penney  Building.  Room 
101.  University  for  Miasouri-St  Louis. 
8001  Natural  Bridge  Road.  St  Louis. 
Missouri. 

For  Further  Information  Contact:  Jeny ' 
Jos^h  at  (314)  518-6397. 

Any  person  wdio  is  unable  to  attend 
any  meeting  but  wishes  to  submit 
written  comments  on  the  FAFSA  may 
do  so  by  sending  diose  comments  to: 
Patrick  Sherrill,  Information 
Managemwit  Team,  U.S.  Department  of 
Education,  600  Independence  Ave.  SW. 
Washington.  D.C,  20202-4651.  You 
may  bx  your  written  comments  on  the 
FAFSA  to  Mr.  Sherrill  at  (202)  708-9346 
or  send  tham  electronically  tt> 
pat_  8herrill0ed.gov. 
DcvldA.] 


Assistant  Secretaryfar  Postaecondaiy 

Education. 

(FR  Doc.  97-11270  FUad  4-29-97;  »:*&  am) 


DEPARTMENT  OF  ENERGY 

OfHco  of  Strslegic  Petrotouni 
Opportunity  for  Public  ComnMnt 

AQSICY:  Department  of  Energy,  Fossil 

Energy,  Office  of  Strategic  Petroleum 

Reserve. 

ACTION:  Opportunity  for  Public 

Comment  on  Strategic  Petroleum 

Reserve  Policy. 

SUMMARY:  In  preparation  for  the 
issuance  of  an  Administration 
Statement  of  Policy  concerning  the 
capacity,  size.  use.  and  financing, 
among  other  issues,  of  the  Strategic 
Petroleum  Reserve,  the  Department  of 
Energy,  Office  of  Strategic  Petroleum 
Reserve,  extends  this  opportunity  for 
interested  persons  to  submit  written 
comments.  All  submissions  in  response 
to  this  notice  will  be  made  available  to 
the  public. 

DATES:  Interested  pwsons  an  invited  to 
submit  written  comments  at  the  address 
below  by  June  16, 1997. 
ADDRESSES:  Mr.  Richard  D.  Furiga, 
Deputy  Assistant  Secretary,  Strategic 
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Petroleum  Reserve,  FE-40,  Room  3G- 
024  1000  Independence  Ave.  S.W., 
Washington,  D.C.  20585. 

Comments  may  also  be  submitted  by 
use  of  the  Internet  by  linking  to  the  DOE 
Fossil  Energy  web  site  at:  http:// 
www.fe.doe.gov/spr.html 

Requests  for  fuithw  information  may 
be  addressed  to:  Mi.  John  D.  Shages, 
Strategic  Petroleum  Reserve,  FE— 432, 
Room  3G-052  1000  Independence  Ave. 
S.W.,  Washington,  D.C.  20585.  Phone: 
(202)  586-1533,  Fax:  (202)  586-0835. 
Internet  john.shages0hq.doe.gov 

Opportunity  for  Public  Comment 

As  a  result  of  changes  in  the  overall 
energy  environment  that  have  occurred 
since  initial  authorization  of  the 
Strategic  Petroleum  Reserve  (the 
Reserve)  in  1975  and  creation  of  the 
International  Energy  Agency  (lEA)  in 
1974,  and  agreement  by  the 
Department's  witness  before  the  Senate 
Energy  and  Natural  Resources 
Committee  on  May  15, 1996,  that  a 
Statement  of  Administration  Policy  on 
the  Reserve  would  be  prepared,  the 
Department  intends  to  prepare,  on 
behalf  of  the  Administration,  a 
statement  of  policy  addressing 
fundamental  issues  affecting  tiie  future 
of  the  Reserve.  As  an  initial  step  in  the 
development  of  the  Reserve  Policy 
Statement,  the  Department  solicits  the 
vievrs  of  all  interested  persons  on  the 
issues  listed  below.  After  compilation  of 
the  public  comments,  the 
Administration  will  conduct  an 
Interagency  review  of  the  issues,  and 
develop  positions  on  the  major  issues  of 
the  capacity  and  inventory  of  the 
Reserve,  which  will  be  a  touchstone  for 
decisions  regarding  the  Reserve, 
including  proposals  to  use  the  Reserve's 
inventory  for  purposes  other  than 
energy  supply  shortages,  interruptions, 
and  international  obligations. 

Background  on  U.S.  Oil  Emergency 
Policy 


Creation  of  the  International  Energy 
Agency  and  the  Strategic  Petroleum 
Reserve 

Following  the  1973  Arab  oil  embargo, 
the  United  States  determined  that  its 
vital  foreign  policy,  national  security, 
and  economic  interests  were  threatened 
by  our  dependence  on  imported  oil  and 
the  possibility  of  reciirring  severe 
supply  disruptions.  As  a  result,  in  1975 
the  Energy  Policy  and  Conservation  Act. 
Public  Law  94-163  (the  Act),  was 
enacted,  authorizing  both  American 
participation  in  the  lEA  and  creation  of 
the  Reserve. 

It  was  intended  at  the  time  that  die 
Reserve  would  save  several  functions. 


It  would  protect  the  national  economy 
by  providing  the  capability  to 
supplement  oil  supplies  in  the  event  of 
disruptions  due  to  political,  military,  or 
natural  causes.  It  also  would  sustain 
U.S.  foreign  policy  objectives,  especially 
in  the  Middle  East,  by  providing  the 
President  the  freedom  to  take  action  free 
of  concern  for  essential  oil  supplies.  The 
Reserve  would  provide  U.S.  loilitary 
forces  with  a  secure  source  of  oil 
supplies  in  a  crisis.  It  would  also  be  a 
deteriMit  to  countries  or  parties  that 
might  seek  political  gain  by 
intentionally  disrupting  world  oil 
e)cports. 

The  Reserve  also  was  intended  to 
fulfill  a  U.S.  international  obligation. 
Under  U.S.  leadership,  and  drawn 
together  by  a  conmion  interest  in 
maintaining  secure  oil  supplies.  12 
industrialized  nations  met  in 
Washington  in  February  1974  to  begin  a 
process  that  would  lead  to  the  signing 
of  an  Agreement  on  an  International 
Energy  Program.  This  was  the  charter  of 
the  lEA,  which  today  has  23  members. 
The  member  nations  of  the  lEA  agree  to 
take  common  effective  measures  to 
develop  emergency  self-sufficiency  in 
oil  supplies  and  to  cooperate  in  a  crisis. 
Each  member  of  the  lEA  commits  to 
maintaining  the  equivalent  of  90  days  of 
net  oil  imports  as  an  emergency  reserve. 
Throughout  its  22  year  history,  the 
United  States  has  been  the  lEA's 
foremost  advocate  of  building  and 
maintaining  strategic  oU  stocks.  In 
establishing  the  Reserve,  it  was  a  U.S. 
goal  to  lead  by  example,  setting  a  high 
standard  for  others  to  follow. 

At  its  origin,  the  lEA  adopted  an 
emergency  system  based  on  allocation 
of  avtdlable  supplies  among  the  oil 
importing  coimtries.  Since  then  the 
United  States  has  gained  experience 
with  the  difficulties  and  negative 
consequences  of  price  and  allocation 
regulations,  and  the  Reserve  has  moved 
from  being  merely  a  plan,  to  becoming 
a  viable  petroleum  stockpile.  With  time, 
the  U.S.  position  has  evolved  to 
aggressively  advocate  use  of  free 
markets  even  in  a  disruption.  The 
existence  of  the  Reserve  lends 
credibility  to  urging  by  the  U.S.  to  the 
other  member  countries  that  the  most 
efficient  response  to  an  emergency 
would  be  to  allow  markets  to  balance 
supply  and  demand. 

In  order  to  formalize  this  position,  the 
United  States  enunciated  a  policy,  in 
the  event  of  an  emwgency  or  shortage, 
to  rely  on  market  forces  to  allocate 
supply,  and  to  ordinarily  supplement 
supply  by  the  early  drawdown  of  the 
Reserve  in  large  volumes  and  in 
coordination  with  our  allies  and  trading 
partnws.  This  policy  recognizes  that  the 


best  way  to  dampen  the  price  increase 
associated  with  an  emergency,  and 
mitigate  the  economic  impact  resulting 
from  a  significant  disruption,  is  to  inject 
additioiud  supplies  into  the  market  in  a  . 
timely  maimer.  It  is  the  U.S.  position 
that  the  member  countries  of  the  lEA, 
acting  in  concert,  can  leverage  the 
impact  of  their  collective  actions  well 
beyond  the  mitigating  impacts  of 
independent  action  by  each  state  acting 
alone. 

Tiie  Strategic  Petroleum  Reserve 
Structure 

The  Act  authorized  a  Reserve  up  to 
one  billion  barrels  and  provided  for  a 
range  of  policy  options  such  as  storage 
of  refined  products  in  regional  reserves. 
The  Act  also  required  that  the  Executive 
Branch  prepare  a  comprehensive  plan 
for  the  Reserve  that  required  approval  of 
the  Congress,  and  that  substantial 
changes  to  the  plan  be  formalized  as 
amendments.  The  plan  was  submitted, 
approved,  and  implemented.  The 
Reserve,  as  planned,  consists  of  crude 
oil  stored  in  salt  caverns  located  on  the 
Gulf  Coast.  That  configuration  allows 
the  lowest  construction,  maintenance, 
and  operations  costs;  the  greatest 
logistical  flexibility;  and  die  lowest  cost 
for  procuring  and  storing  petroleiun. 

Today  the  Reserve  is  composed  of  five 
oil  storage  sites  with  surface  licilities 
Consisting  of  pipes,  pumps,  motors, 
meters,  and  other  equipment  typical  of 
oil  storage  facilities.  Two  of  the  sites  are 
in  Texas  and  three  in  Louisiana,  with  a 
Project  Management  Office  located  in 
New  Orleans.  The  oil  is  stared  below 
ground  in  caverns  created  within  salt 
domes.  The  total  capacity  of  the  caverns 
is  750  million  barrels,  but  is  being 
reduced  to  680  million  barrels  by  the 
decommissioning  of  the  Weqju  Island, 
Louisiana,  storage  site  due  to  structural 
instability.  The  peak  oil  inventory  in  the 
Reserve  was  592  million  barrels  during 
the  p)eriod  July  1994-March  1996. 
Approximately  18  million  barrels  of  oil 
were  sold  in  fiscal  year  1996,  leaving 
the  inventory  of  the  Reserve  at  574 
million  barrels  of  which  one-third  is 
low  sulfur  (sweet)  and  two-thirds  high 
sulfur  (sour).  During  fiscal  year  1997, 
the  Reserve  sold  another  10  million 
barrels  of  mostly  sour  oil,  to  raise  $220 
million  in  satis&ction  of  appropriation 
law  requirements.  The  resulting  current 
inventory  is  approximately  564  million 
barrels  of  oil. 

Strategic  Petroleum  Reserve  Drawdown 

The  Act  provides  the  President  wide 
latitude  to  anticipate  and  react  to  events 
that  are  of  an  emergency  nature,  cause 
petroleum  prices  to  rise,  adversely 
impact  the  national  economy  and  safety, 


or  trigger  United  States  international 
obligations.  The  authority  of  the 
President  to  drawdown  the  Reserve  may 
not  be  delegated.  Once  the  President 
makes  a  finding  of  an  interruption,  . 
shortage,  or  determines  that  drawdown 
is  necessary  to  meet  United  States 
obligations  under  the  International 
Energy  Program,  the  Secretary  of  Energy 
has  discretion  as  to  the  volume  and  type 
of  oil  to  draw  down,  and  the 
administration  of  sales  is  preplanned, 
including  periodic  exercises.  The 
Secretary  also  has  discretion  to  draw 
down  and  sell  up  to  5  million  barrels  of 
oil  to  test  the  distribution  systems  for  oil 
sales.  In  fiscal  year  1966  Congress 
directed  the  Secretary  to  use  the  test 
sale  authority  to  conduct  a  sale  of  one 
million  barrels.  The  Secretary  also  used 
the  test  sale  authority  in  1990  after  the 
invasion  of  Kuwait  by  Iraq.  There  has 
been  only  one  Presidentially  directed 
drawdown,  in  January  1991.  The  United 
States,  simultaneously  with 
commencement  of  the  air  war  against 
Iraq,  and  following  activation  by  the  lEA 
of  its  coordinated  emergency  response 
contingency  plan  for  the  Desert  Storm 
war,  offered  for  sale  33  million  barrels 
of  oil.  and  after  consideration  of  the ' 
bids,  actually  sold  and  delivered  17 
million  barrels  of  crude.  Whenever 
Reserve  oil  is  offered  for  safe,  the 
volume,  type,  and  location  of  the  oil  is 
announced  in  a  Notice  of  Sale.  Awards 
are  made  to  qualified  bidders  solely  on 
the  basis  of  price  and  the  availability  of 
drawdown  and  distribution  facilities. 

Public  versus  Private  Reserves: 

The  obligation  of  the  United  States  to 
the  lEA  is  to  store  the  equivalent  of  90 
days  of  net  imports  by  a  combination  of 
Government  owned  reserves  and  private 
reserves.  While  the  Government's 
Strategic  Petroleum  Reserve  at  one  time 
equated  to  118  days  of  net  imports, 
increasing  imports,  a  hiatus  in  oil 
acquisition,  and  the  non-emergency 
sales  conducted  during  FY  1996  and 
1997  reduced  the  days  of  net  import 
equivalency  to  67  by  December  1996. 
Although  the  United  States  has  urged 
other  members  to  build  government- 
owned  stocks  and  to  move  away  from 
the  regulation  of  industry,  the  United 
States  currenUy  satisfies  its  obligation 
by  virtue  of  private  inventories  even 
though  those  stocks  are  not  controlled 
by  the  Government  for  strategic 
purposes. 


Primary  iMoes 

1.  Should  the  United  States  Continue  to 
Maintain  the  Strategic  Petroleum 
Reserve? 

The  International  Energy  Agency 
(lEA)  and  the  Reserve  were  created  in 
response  to  the  market  power  of  the 
Arab  Organization  of  Petroleimi 
Exporting  Coimtries,  as  demonstrated  by 
the  international  embargo  and  price 
increase  of  1973-74.  Since  then,  the 
geographical  location  of  the  world's  oil 
reserves,  production,  and  exports  have 
become  more  diverse.  Regardless  of 
their  causes,  recent  price  increase 
appear  to  be  self  correcting  by  attracting 
increased  supply. 

In  addition,  the  existence  of 
Government  o«vned  strategic  reserves 
may  dampen  or  eliminate  incentives  for 
private  industry  to  carry  inventories  in 
excess  of  imm«liate  operational  needs. 
Within  the  context  of  this  question  the 
Department  solicits  views  on  private 
sector  inventory  behavior  and  the 
private  sector's  likely  inventory 
response  to  decommissioning  the 
Reserve. 

The  cost  of  the  Reserve  is 
approximately  $200  million  per  year  for 
operations,  maintenance,  construction, 
and  management,  exclusive  of  any  costs 
of  acquiring  oil.  The  Reserve  is 
currendy  in  the  fourth  year  of  a  seven 
year  Life  Extension  Program  to  extend 
the  useful  operating  life  of  all  critical 
Reserve  systems  to  the  year  2025.  After 
completion  of  the  Life  Extension 
(construction)  projects,  the  annual 
budget  for  operations,  maintenance,  and 
management  of  the  Reserve  will  be 
approximately  $150  miltion  per  year. 
The  United  Stetes  is  unique  among  oil 
stockpiling  countries  in  assigning  all  of 
the  cost  of  the  Reserve  to  the  general 
taxpayer.  Most  other  stockpiling 
countries  partially  shift  the  cost  burden 
to  the  oil  industry  by  requiring  that  their 
oil  companies  maintain  inventories  in 
excess  of  working  needs.  The  En«gy 
Policy  and  Conservation  Act  (the  Act) 
provides  authority  to  the  Secretary  of 
Energy  to  require  private  companies  to 
create  an  Industrial  Petroleum  Reserve. 
If  it  is  desirable  to  maintain  a  Reserve, 
the  Department  solicits  views  on 
whether  the  Govenunent  should 
privatize  the  management  and  cost  of 
strategic  stockpiling.  Alternatively,  if 
the  Government  continues  to  manage 
the  nation's  oil  stockpiles,  the 
Department  solicits  views  on  whether 
the  cost  should  be  borne  by  oil 
importers,  refiners,  or  consumers  rather 
than  the  general  public. 


2.  What  Should  be  the  Size  and 
Composition  of  the  Reserve  Facilities 
and  Oil  Inventory? 

The  United  States'  international 
obligation  (under  the  Agreement  on  an 
International  Energy  Program)  is.  as  a 
Nation,  to  maintain  petroleiun  stocks 
equal  to  90  days  of  net  imports.  Based 
on  calculations  by  the  International 
Energy  Agency  in  the  Spring  of  1996, 
the  United  States  has  157  days  of  ~ 
impoots,  approximately  74  of  which  are 
provided  by  the  Reserve.  The  remainder 
are  private  inventories  that  are 
calculated  by  the  International  Energy 
Agency  to  be  stocks  available  during  an 
emergency.  However,  the  Federal 
Government  has  no  control  over' these 
private  stocks. 

As  of  November  1, 1996,  the  Reserve 
had  an  effective  capacity  of  680  million 
barrels,  and  an  inventory  of  571  million 
barrels  of  crude  oil.  After  completion  of . 
the  sales  directed  by  the  FY  1997 
appropriations  act,  the  Reserve  will 
have  an  inventory  of  approximately  564 
million  barrels  of  oil.  The  Act 
authorizes  a  Reserve  of  up  to  1  billion 
barrels,  and  had  an  initiaytarget  of  90 
days  of  net  imports. 

The  Strategic  Petroleum  Reserve  Plan, 
which  contains  the  configuration  of  the 
Reserve,  provides  only  for  crude  oil 
storage.  Although  regional,  refined 
product  storage  was  authorized  in  the 
Act,  the  Strategic  Petroleiun  Reserve 
Plan  concluded  that  centralized  crude 
oil  storage  was  preferiable  both  in  the 
interests  of  cost  reduction  and  in  the 
belief  that  crude  oil  is  the  most  flexible 
form  of  petroleum  for  responding  to 
emergencies.  In  addition  to  questions 
regarding  size  and  inventory,  the 
Department  solicits  views  on  (1) 
whether  the  philosophy  of  private 
inventory  managers  of  refined  products 
regarding  stock  maintenance  has 
changed  permanenUy  within  the  last 
few  years,  (2)  whether  other 
circumstances  that  bear  on  the  analysis 
of  regional  and  refined  product  storage 
have  changed  with  time,  and  (3)  the 
option  of  storing  refined  products  either 
centrally  or  regionally. 

In  1990,  the  Reserve  capacity  reached 
750  million  barrels.  Howevn,  due  to 
geologic  instebility  the  Department  is 
decommissioning  the  Weeks  Island, 
Louisiana  site  and  its  70  million  barrels 
of  capacity.  In  1992,  the  Act  was 
amended  to  require  the  Administration 
to  prepare  an  amendment  to  the 
Strategic  Petroleum  Reserve  Plan  for  an 
expansion  of  the  Reserve  to  one  billion 
barrels.  The  Administration  has 
postponed  submitting  this  amendment 
to  reflect  the  reality  that  the  inventory 
of  the  Reserve  is  not  increasing,  and  in 


23440 


Ped«ral  Register  /  VoL  62.  No.  83  /  Wednesday,  April  30,  1997  /  Notices 


Federal  Regislgr  /^  Vol.  62,  No.  83  7  Wednesday,  April.  30,  1997  /  Notices 


J34« 


23440 


Ped«ral  Regjater  /  VoL  62.  No.  83  /  Wednesday.  April  30.  1997  /  Notices 


Federal  Regigter  /^ 


Vol.  62,  No.  83  /  Wednesday,  April.  30,  1997  /  Notices 


J34« 


ISS 


1994  and  1995  proposed  an  amendment 
to  the  Act  that  would  require  the 
preparation  of  its  expansion  plan  only 
when  it  becomes  likely  that  hmding 
sufficient  to  fill  the  existing  Reserve 
CMalities  becomes  available. 

The  Act  also  requires  that  inventory 
be  added  to  the  Reserve  at  the  rate  of 
75,000  barrels  of  oil  per  day.  This 
requirement  has  been  waived  for  many 
jrears  in  annual  appropriations  acts,  and 
the  volume  of  crude  oil  acquired  has 
been  determined  by  the  spending  limits 
contained  in  that  legislation. 

If  desired,  additional  crude  oil  storage 
capacity  could  be  added  to  the  existing 
Big  (fill  and  Bayou  Choctaw  sites.  By 
using  the  existing  Infrastructure, 
approximately  100  million  barrels  could 
be  added  at  those  sites  at  an  incremental 
site  development  cost  of  approximately 
$2.00  per  barrel.  If  expansion  wera 
desired  above  750  million  barrels,  a  new 
site(s)  would  be  required  and  the  cost 
would  be  appraximateiy  $5.00  per 
baml.  Creation  of  a  new  salt  dome 
storage  site,  requiring  a  National 
Environmental  Policy  Act  review 
process  for  site  selection,  land 
acquisition,  construction,  and  leaching 
would  require  approximately  nine 
yean. 

3.  How  Shoitld  Retem  Oil  be 
Distributed? 

The  Department  ni«int»in«  the 
Reserve  in  a  state  of  readiness  that 
allows  fc»'  delivering  oil  within  15  days 
of  notice  to  the  field  office  to  proceed. 
The  primary  means  of  distributing  oil  is 
by  competitive  sale.  Le..  oil  is  sold  to 
the  highest  re^ransible  bidders.  The 
bids  are  made  in  response  to  an  ofier  of 
specific  types  and  volumes  of  oil 
available  at  each  Reserve  location.  The 
basic  terms  and  conditions  of  a 
competitive  sale  are  available  in  a 
document  titled.  "Standard  Sales 
Provisions."  The  bidden  must  accept  all 
terms  and  conditions  of  the  ofEer,  and 
bid  only  on  price,  voliune,  location, 
delivery  mode,  and  delivery  date.  The 
currrait  Reserve  Drawdown  and 
Distribution  Plan  provides  the  Secretary 
of  Energy  with  the  option  to  direct  sales 
of  up  to  10  percent  of  the  oil  to  be  sold 
by  means  other  than  competitive  bid, 
although  the  Strategic  Petroleum 
Reserve  Office  has  no  plans  to 
implement  the  allocation  authority. 

4.  What  Should  be  the  Drawdown  and 
Distribution  Capability  for  the  Reserve? 

In  the  initial  1976  Strategic  Petroleum 
Reserve  Plan  for  a  500  million  barrel 
Reserve,  drawdown  and  distribution 
capability  was  designed  to  equal  60 
percent  of  daily  imports,  implying  a 
drawdown  rate  of  3.3  million  banels  per 


day  and  complete  drawdown  of  the 
Rmerve  in  150  da3rs.  When  the  planned 
size  of  the  Reserve  increased  to  750 
million  barrels,  the  initial  drawdown 
and  distribution  rate  was  increased  to 
4.5  million  barrels  per  day.  which  in 
1990  was  equal  to  63  percent  of  imports. 
If  the  Reserve  were  expanded  to  one 
billion  barrels  with  a  drawdown  and 
distribution  capability  of  6.0  million 
barrels  per  day,  that  capability  would  be 
the  equivalent  of  60  percent  of  projected 
imports  in  the  year  2000.  Due  to 
decommissioning  the  Weeks  Island  site, 
drawdown  and  distribution  capability 
will  be  reduced  to  3.9  million  barrels 
per  day,  although  the  rate  eventually 
will  be  restored  to  4.5  million  as  part  of 
the  Reserve's  Life  Extension  Pro-am. 
The  drawdown  and  distribution  rate  of 
4.5  millicm  barrels  per  day  will  decline 
as  a  percentage  of  net  imports  as 
imports  rise.  In  the  3rean  2000,  2005. 
and  2010,  the  percentage  will  be  45%. 
39%.  and  38%  respectively,  based  upon 
projections  by  the  Energy  Information 
Administration. 

5.  What  Is  an  Appropriate  Policy  for 
Revenue  Raising  Sales  From  the 
Reserve? 

Under  the  Act,  the  oilin  the  Strategic 
Petroleum  Reserve  may  only  be  drawn 
doMm  in  the  event  of  a  Presidaatial 
finding  of  a  shortage,  intemqrtion.  or 
international  obligation,  with  the 
exception  of  limited  test  sales.  Aside 
from  test  sales  (after  which  the  Reserve 
is  required  by  the  Act  to  replace  the  oil 
sold),  the  Department  has  advocated  a 
non-emergency  sale  only  once,  in  FY 
1996,  to  fund  die  cost  of 
decommissioning  the  Weeks  Island  site. 
However,  beginning  in  1992.  CopioeBS 
has  applied  outlay  caps  to  the  nmds 
available  for  oil  acquisition,  thoeby 
severely  limiting  oil  purchases  and 
making  those  funds  subject  to  transfer 
for  other  purposes.  In  addition,  the 
Administiration  agreed  with  C^ongress  on 
a  deficit  reduction  sale  of  $227  million 
worth  of  oil  in  FY  1996,  and  an 
additional  sale  of  $220  million  worth  of 
oil  in  FY  1997.  These  proposals,  which 
lower  the  level  of  oil  inventory  in  the 
Reserve,  are  in  confUct  with  the 
provisions  of  the  Act.  discussed  above, 
which  require  plans  for  oil  fill  and 
fecility  expansion.  The  Department  of 
Energy  has  also  advised  against  any 
further  sales  of  oil  for  revenue 
generation  purposes. 

6.  Should  theReaerve's  Facilities  Be 
Available  for  Alternative  Uses? 

Initially  the  Reserve  fadilities  are 
exclusively  dedicated  to  the  storage  and 
distribution  of  Covemment-owned  oil. 
However,  the  surface  pipelines  and 


docking  facilities  which  were  built  by 
the  Government  in  conjunction  with  the 
storage  sites  could  be  used  by  the 
private  sector.  The  Act  provides 
authority  for  the  Department  to  "use, 
lease,  maintain,  sell  or  otherwise 
dispose  of  storage  and  related  facilities." 
Beginning  in  1994,  the  Department 
proposed  a  "commercialization" 
program  to  lease  or  sell  its  underutilized 
or  idle  distribution  pipelines  and 
marine  terminaling  bcilities  for 
commercial  crude  oil  operations,  while 
retaining  priority  use  of  these  fecilities 
to  distribute  ReMrve  crude  oil  in  the 
event  of  a  national  emergency.  In 
Octob&r  1996,  the  Reserve  leased  the  St 
James  terminal  and  the  Bayou  Choctaw 
pipeline,  and  sold  the  Weeks  Island 
pipeline.  The  Department  expects  the 
conmiercialization  program  to  reduce 
the  maintenmce  costs  of  the  Reserve  by 
transferring  those  costs  to  the  lessees, 
generate  revenue  from  unutilized 
racilities,  and  assist  industry. 

The  Department's  current  policy 
regarding  commercialization  is  to  lease 
or  sell  the  off-site  fecilities  provided 
that  their  capabilities  are  maintained 
and  available  to  the  Reserve  in  the  event 
of  a  drawdown.  The  Department  would 
also  be  willing  to  lease  certain  on-site 
facilities  that  may,  in  the  future,  be 
attractive  as  teese  candidates. 

The  Reserve  also  has  almost  100 
million  barrels  of  underutilized  storage 
capacity.  Other  member  countries  of  the 
International  Enngy  Agency  and  non- 
member  countries  need  capacity  to  store 
their  oil,  and  the  United  States  could 
lease  the  underutilized  space  to  those 
countries.  In  1995.  the  Administration 
proposed  a  lease  program  to  the  other 
member  countries  of  the  International 
Energy  Agency.  The  Administration's 
policy  is  to  explore  the  possibility  of 
leasing  storage  capacity  to  foreign 
countries  in  order  to  generate  revenues, 
preserve  Reserve  capacity  for  future  use, 
and  to  promote  stockpiling  by  other 
nations. 

7.  Should  the  Reserve  Attempt  To  Raise 
Funds  Through  Ahemative  Financing. 
Innovative  Financial  Instruments,  or 
Buying  and  Selling  Inventory? 

Part  C  of  the  Act  authorizes  the 
acquisition  of  oil  for  the  Reserve  that 
would  remain  the  property  of  another 
person  provided  the  Government 
controls  the  drawdown  of  the  oil.  This 
authority  was  added  to  the  Act  in  1990, 
in  hopes  of  reducing  carrying  costs  of 
the  oU  in  inventory.  Since  passage  of  the 
legislation  the  Department  has  not  had 
any  success  at  "leasing"  or  otherwise 
acquiring  alternatively  financed  oil,  and 
in  recent  yean  has  abandoned  the 
initiative  due  the  overall  budget 


situation.  Nevertheless,  the  Department 
is  willing  to  store  non-Government  oil 
for  long-term  storage  in  the  Reserve  if 
oil  acquisition  is  resumed.  The 
Department  solicits  views  on  the  use  of 
alternative  financing  for  oil  acquisition. 

The  Department  uso  solicits  views  on 
the  use  of  financial  options,  futures  and 
other  financial  instruments.  The 
Department  would  have  to  become 
active  in  the  oil  markets  if  it  wished  to 
sell  options  for  the  purchase  and  sale  of 
Reserve  oil.  The  intent  of  this  activity 
would  be  to  generate  funds  for  the 
Government  and  provide  an  automatic 
mechanism  for  the  release  of  oil. 
Additionally,  the  oil  industry  could  be 
provided  a  hedging  instnunent  backed 
by  oil.  The  Administration  has  not  taken 
a  position  on  whether  Reserve  oil 
should  be  oSiared  for  trade  on  public 
markets. 

In  addition,  the  Department  seeks 
views  on  whether  it  should  sell  and 
repurchase  Reserve  inventories  on  a 
continuous  basis  to  take  financial 
advantage  of  market  anomalies,  such  as 
high  current  prices  and  fow  future 
prices. 

The  operating,  maintenance  and 
management  expenses  of  the  Reserve  are 
approximately  $200  million  per  year 
currently,  and  are  expected  to  rfwrlina  to 
approximately  $150  million  per  yeei 
over  time.  The  Department  seeks  views 
on  other  alternatives  for  funding  these 
expenses  other  than  appropriations  from 
general  revenues. 

Issued  in  Washington.  D.C  oo  April  24. 
1997. 

Kooart  S.  Kripewics. 

Principal  Deputy  Aasistant  Secretaiy,  Fossil  ■ 

Energy. 

{FR  Ooc  97-11146  Piled  4-2»-97;  8:45  ami 


DEPARTMENT  OF  ENERGY 

FMtonI  BMrgy  Raguiatofy 
CofiMnlssion 

[DedBM  No.  Era7-1«3IMNNq 


Pow  Inc.;  NotiMOff 
ofOrdM- 


April  25, 1997. 

Brennan  Power  Inc.  (Breiman) 
submitted  for  filing  a  rate  schedule 
under  which  Brennan  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Brennan  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Brennan 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  futiire  issuances  of  seciuities  and 
assumptions  of  liability  by  Brennan. 

On  April  9, 1997.  purauant  to 
delegated  authority,  the  Director, 


Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Withm  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Brennan  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Pint  Stieet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this~period,  Brennan  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  or  another  person;  jxovided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reesonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neidier 
puolic  nor  private  interests  will  be 
adversely  afiected  by  continued 
approval  of  Brennan's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hnd)y  given  that  the 
deedline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  9. 
1997.  Copies  of  the  fiill  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  N.E.  Washington.  D.C.  20426. 
UtoD.Caahall. 
Secretaiy. 
(FR  Doc.  47^11179  Filed  4-29-97;  8:45  aai| 
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DEPARTMENT  OF  ENERGY 

FMtoril  EfMrgy  Ragulatory 
ConwnMsiofi 

PoekM  No.  Em7-19M-000) 

Colonwl  Efwrgy,  kicj  NotiM  of 
Issuanc*  of  Ordar 

April  25, 1997. 

Colonial  Energy,  Inc.  (Colonial) 
submitted  for  filing  a  rate  schedule 
under  which  Colonial  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Colonial  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Colonial 
requested  that  me  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Colonial. 

On  April  9, 1997.  punuant  to 
delegated  authority,  the  Director. 


Division  of  Applicstions,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Colonial  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  Pint  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  <nd  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Colonial  is  authorized  to 
issue  securities  and  assinne  obligations 
or  Utilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
secimty  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  wnthin  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
lequira  a  further  showing  that  neidier 
public  nor  private  interests  will  be 
adversely  aSscted  by  continued 
approval  of  Colonial's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  9. 
1997.  Copies  of  the  full  teict  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  NE..  Washington.  DC  20426. 
LeisarMhsll. 
SsoBtoiy. 

(FR  Ooc  97-11180  PilMi  4-29-87;  8:4S  ami 
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DEPARTMENT  OF  ENERGY 


dm  nil  RaQulalonf 
Conunisaion 

[DoekM  No.  RPf7-«7»-«»11 

Gaadal  Pfpallna  Syatam,  Inc.;  NoBca  of 
Motion  To  WitlMlraw  Tariff  Shaal  of 
Gaadal  PIpalina  Syslani,  Inc. 

April  24, 1997. 

Take  notice  that  on  April  21, 1997, 
Gesdel  Pipeline  System,  Inc.  (Gasdel) 
filed  a  motion  to  withdraw  Origin  Tariff 
Sheet  No.  45,  Index  of  Customen,  from 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  filed  as  part  of 
Gasdel's  Order  No.  582  compliance 
filing  in  Docket  No.  RP97-2  79-000  on 
March  5, 1997. 
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In  lieu  of  filing  a  revised  Index  of 
Customers  pursuant  to  a  March  31, 1997 
letter  order  issued  by  the  Acting 
Director  of  the  Office  of  Pipeline 
Regulation,  Gasdel  seeks  permission  to 
withdraw  Original  Tariff  Sheet  No.  45, 
Index  of  Customers,  because  Gasdel  has 
only  interruptible  transportation 
customers  on  its  system,  and  Section 
154.111(b)  of  the  Commission's 
regulations  only  requires  pipelines  to 
include  in  their  Index  of  Customers  a 
list  of  pipelines'  firm  transportation 
customers. 

Any  person  desiring  to  protest  this 
motion  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CmkM. 
Secrettuy. 

[PR  Doc.  97-11098  Filed  4-29-97;  8:4S  am] 
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DEPARTMENT  OF  ENERGY 

Federat  Enecgy  Reguiatsfy 
CodHiiisstan 

[Docfcal  No.  EOf7-S2-000I 

GPU  imemaMonal  Asia,  Inc.,  Notice  of 
AppNceMon  fer  Conmiiseicfi 
DelermhwUkwi  of  Eaempt  Wholetale 


April  24,  1997. 

On  April  10. 1997.  GPU  International 
Asia.  Inc.  (GPUI  Asia)  of  One  Upper 
Pond  Road,  Parsippany.  New  Jersey, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  whaleaale 
geneEoAor  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

According  to  its  applicaticm,  GPUI 
Asia,  a  E)elaware  corporation,  was 
formed  to  operate  a  300  megawatt 
pulverized  coal-fired  power  plant  to  be 
located  south  of  Manila,  the 
Philippinas,  which  will  be  an  eligible 
facility  as  defined  in  the  Public  Utility 
Holding  Company  Act  of  1935.  All  of 
the  electric  energy  produced  by  the 
Facility  will  be  sold  at  wholesale  to 
Manila  Electric  Company  or  to  other 
utilities  located  in  the  Philippines. 


Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  5, 1997  and  must  be  served  on  the 
applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
Tfile  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  97-11095  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-6a^4»0] 

GPU  Power  PtiiHppinea,  Inc.,  Notice  of 
Applicatian  for  Commission 
Determination  of  Exeiapt  VVholesaia 
Generator  Status 

April  24. 1997. 

On  April  10. 1997.  GPU  Power 
Philippines.  Inc.  (GPU  Power 
Philippines)  of  One  Upper  Pond  Road, 
Parsippany,  New  Jersey,  filed  with  the 
Federal  Eneigy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the  mu  <• 
Commission's  Regulations. 

Applicant  states  that  it  is  a  Delaware 
corporation  which  was  formed  to 
acquire  not  less  thms  a  5%  indirect 
ownership  interest  in  a  300  megawatt 
pulverized  coal-fired  power  plant  to  be 
located  south  of  Manila,  the 
Philippines,  which  will  be  an  eligible 
facility  as  defined  in  the  Public  Utility 
Holding  Company  Act  of  1935. 
Applicant  furthar  states  that  all  of  the 
electric  energy  produced  by  the  facility 
will  be  sold  at  wholesale  to  Manila 
Electric  Company  or  to  other  utilities 
located  in  the  Philippines. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  £)C  20426.  in  accordance 
with  18  CFR  385.211  and  385.214  of  the 


Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  5, 1997  and  must  be  served  on  the 
applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-11096  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  E697-61-00(q 

GPU  Power,  Inc.;  Notice  of  Application 
for  Commission  Determination  of 
Exempt  Wt>olesaie  Generator  Status 

April  24. 1997. 

On  April  10. 1997.  GPU  Power,  Inc. 
(GPU  Power)  of  One  Upper  Pond  Road, 
Parsippany,  New  Jersey,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of . 
exempt  wholesale  generator  status 
piusuant  to  Part  365  of  the 
Commission's  Regulations. 

The  Applicant  through  its  wholly- 
owned  subsidiaries.  GPU  Power 
Philippines,  Inc.  and  GPU  International 
Asia.  Inc.,  states  that  it  inlands  to  (i) 
acquire  not  less  than  a  5%  voting  equity 
interest  in  a  300  megawatt  pulverized 
coal-fired  power  plant  to  be  located 
south  of  Manila.  Philippines  (the 
Facility)  and  (ii)  to  operate  the  Facility. 
All  electricity  produced  by  the  Facility 
will  be  sold  at  wholesale  to  Manila 
Electric  Company  or  to  other  utilities 
located  in  the  Philippines. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory- 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  5. 1997  and  must  be  served  on  &e 
applicant  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

LoisCCaslwU, 

Secretary. 

(FR  Doc.  97-11094  Filed  4-29-97;  8:45  am] 

BIUJNG  CODE  tn7-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  ftegulatory 
Commission 

[Doctet  No.  RP97-33S-OO0I 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

April  24. 1997. 

Take  notice  that  on  April  21. 1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  Second  Revised  Sheet  No.  68. 
PGT  requested  the  above-referenced 
tariff  sheet  become  effective  May  22, 
1997. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  revise  the  open  season 
bidding  mechanism  in  Paragraph  18.1  of 
the  General  Terms  and  Conditions  to 
make  this  mechanism  more  responsive 
to  existing  market  conditions  by 
providing  biding  periods  of  less  than 
five  business  days  for  firm  capacity  that 
is  available  for  less  than  one  year.  PGT 
states  no  change  to  the  existing  five-day 
bidding  period  for  firm  capacity  that  is 
available  for  one  year  or  more  is 
proposed.  PGT  further  states  the  tariff 
sheet  corrects  a  typographical  error. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motion  or  protests 
must  be  filed  as  provided  in  SeK:tion 
154.210  of  the  Commission's 
Regulations.J^tests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conmiission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

LoisD.CasMl, 

Secretary. 

(FR  Doc.  97-11099  Filed  4-29-97;  8:45  am] 

aiUJNQ  0006  «717-01-«i 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-29-001] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Rling 

April  24. 1997. 

Take  notice  that  on  April  21. 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  April  10, 1997: 

Sub  Pint  Revised  Sheet  No.  273 
Sub  Original  Sheet  No.  273 A 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  Following 
Technical  Conference  issued  on  April  9, 
1997  in  Docket  No.  RP97-29-000  to 
reflect  the  required  modifications  to 
Section  13  of  the  General  Terms  and 
Conditions,  Policy  For  Construction  of 
New  Receipt  or  Delivery  Facilities. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  afiiscted 
customers,  applicable  state  r^ulatoiy 
agencies  a&flparties  to  this  proceeding. 

Any  iMTSon  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Ener|^  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regidations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refisrence  Room. 
Lois  D.  Cashell, 
Secretaiy. 

[FR  Doc  97-11097  Filed  4-29-97;  8:45  am] 
■NJJNQ  OOOE  <717-St-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dodwf  No.  ER97-870-000] 

Sunoco  Power  Marketing  LLC;  Notice 
of  Issuance  of  Order 

April  25, 1997. 

Simoco  Power  Maitoting  LLC. 
(Sunoco  Marketing)  submitted  for  filing 
a  rate  schedule  imder  which  Sunoco 
Marketing  will  engage  in  wholesale 
electric  power  and  energy  transactioits 
as  a  marketer.  Sunoco  Marketing  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Sunoco 
Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Sunoco  Marketing. 

On  April  11. 1997.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Sunoco  Marketing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Sunoco  Marketing  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
g\iarantor,  endorsn.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  shoMring  that  neitiier 
public  nor  private  interests  vrill  be 
adversely  afiiscted  by  continued 
approval  of  Stmoco  Mariuting's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  12. 
1997.  Copies  of  the  fiill  text  of  the  order 
are  available  fitom  the  Commission's 
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Public  Reference  Branch,  888  First 
Street.  NE.,  Washington.  DC  20426. 
LoteaCaikall. 
Secretaiy. 

[FR  Doc  97-11178  Filed  4-29-97;  8:45  un] 
I  oooc  trir-oi-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


PHtctot  Na  RP97-336-000I 

Trailbiazar  Pipeline  Company;  Notice 
of  Pfopoeed  Changee  in  FERC  Qae 
Twm 

April  24. 1997. , 

Take  notice  that  on  April  21, 1997. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Taiifif,  Third  Revised 
Volume  No.  1,  certain  tariff  sheets  to  be 
e£EBCtive  June  1. 1997. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  provision  in  its  tariff  consistent 
with  the  Federal  Energy  Regulatory 
Commission's  (Commission)  "Statement 
of  Policy  and  Request  for  Comments" 
issued  January  31. 1996  in  Docket  No*. 
RM95-6  and  RM96-7. 

Trailblazer  requested  waiver  of  the 
Commission's  R^ulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  beoMne  efEsctive  Jime  1, 
1997. 

Tieilblazw  states  that  copies  of  the 
filing  are  being  mailed  to  its 
jurisdictional  ciistomers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  aeid  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  R^ulatory  Commiscifm. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  (»^  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoteaCMhail, 
SBcntofy. 
(FR  Doc.  97-11100  Filed  4-29-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeale 

Proposed  impiementation  of  Special 
Refund  Procedures 

AOENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  proposed  procedures 
for  disbursement  of  $2,380,290  (plus 
accrued  interest)  in  alleged  or 
adjudicated  crude  oil  overcharges 
obtained  by  the  DOE  firom  Crude  Oil 
Purchasing,  Incorporated  (Case  No. 
LEF-0058),  Jaguar  Petroleum, 
Incorporated  (Case  No.  LEF-0059), 
Westport  Energy  Corporation/Westport 
Petroleimi  Corporation  (Case  No.  LEF- 
0113),  and  Gratex  Corporation/Compton 
Corporation  (Case  No.  VEF-0012).  The 
OHA  has  tentatively  determined  that  the 
funds  obtained  firom  these  firms,  plus 
accrued  interest,  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionaiy  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (August 
4. 1988). 

DATa  AND  ADDRESSES:  Conunents  must 
be  filed  in  duplicate  within  30  days  of 
the  date  of  publication  in  the  Federal 
K^ialar  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0107.  All 
comments  shall  refer  to  the  case  number 
or  numbera  referred  to  abovit.  ' ' 
FOR  FURTtlER  ■rORMATX)N  Cdpf^Ajl^: 
Bryan  F.  MacPherson.  Assistant...,'. 
Director,  Office  of  Hearings  and 
Appeals.  Washington.  DC  20585-0107. 
(202)  426-1571. 

SUPeiBENTARY  INTOWMTION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Propoeed  Dedsion  and  Order  set 
fordi  below.  The  Proposed  Decision  and 
Order  sets  forth  procedures  that  the 
DOE  has  proposed  to  \um  to  distribute 
a  total  of  S2,380.290,  plus  accrued 
interest,  remitted  to  the  DOE  by  (1) 
Crude  Oil  Purchasing,  Incorporated,  (2) 
Jaguar  Petroleum,  Incorpor^ed,  (3) 
Westport  Energy  Corporation  & 
Westport  Petroleum  Corporation,  and 
(4)  Gratex  Corporation/Compton 
Corporation.  'The  DOE  is  currently 
holding  these  funds  in  interest  bearing 
escrow  accounts  pending  distribution. 

The  OHA  proposes  to  distribute  these 
funds  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionaiy 


Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4, 1986)  (the  MSRP).  Under  the 
MSRP,  crude  oil  overcharge  moneys  are 
divided  among  the  federal  government, 
the  states,  and  injured  purchasers  of 
refined  petroleum  products.  Refunds  to 
the  states  will  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  voliune 
of  petrolevun  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury.  Because  the 
June  30, 1995,  deadline  for  the  crude  oil 
refund  applications  has  passed,  no  new 
applications  fiom  purchasers  of  refined 
petroleum  products  will  be  accepted. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register  and  should  be 
sent  to  the  address  provided  at  the 
beginning  of  the  notice.  All  comments 
received  will  be  available  for  public 
inspection  between  the  houn  of  1  pm 
and  5  pm,  Monday  tfirough  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0107. 

Dated:  April  22, 1997. 
Geotg*  B.  Braauy. 

Director,  Ofpce  of  Hearings  and  Appealt. 

Prepoeed  DedsioD  sad  Onlar  of  dM 
Deputraenl  of  Eno^QT 
April  22, 1997. 

Imfdementation  of  Special  Refund 
Procedures 

Names  of  Finns:  Crude  Oil  Puichaiing. 
Incorponted;  Jaguar  Petroleum,  locorporsted; 
Westport  Energy  Corporation  ft  Westport 
Petroleum  Corporation:  Giatex  Corporation/ 
Compton  Corporation. 

Dates  ofFihngs:  July  20, 1993;  July  20, 
1993:  September  9. 1993;  March  23, 1995. 

Case  Numbers:  LEF-0058:  LEF-00S9;  LEF- 
0113;  VEF-0012. 

The  Economic  Regulatory  Administratioa 
(ERA)  of  the  Department  of  Energy  filed  four 
Petitions  for  the  Implementation  of  Spedsl 
Refund  Procedures  mtfa  the  Office  of 
Hearings  and  Appeals  (OHA)  to  distribute 
funds  remitted  to  the  DCX  pumiant  to 
•ettleiaenta  between  Chide  Oilfurchaaing, 
Incorporated  (COP),  Jaguar  Petroleum. 
Incorporated  Qaguar),  Westport  Energy 
Corporation  ft  Westport  Petroleum 
Corporation  (Westport),  Gratex  Corporation 
and  its  parent,  Compton  Corporation  (Gratex/ 
Compton).  A  total  c^  $2380,290.  plus 
interest,  is  available  for  restitution.  All  of 
these  funds  are  now  being  held  in  interest- 
bearing  escrow  accoimts  pending  a 
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determination  regarding  their  proper 
disposition. 

In  accordance  with  the  procedural 
regulations  codified  at  10  CFR  Part  205, 
Subpart  V,  the  ERA  requests  in  its  Petitions 
that  the  OHA  establish  special  refund 
procedures  to  remedy  the  eCEscts  of  any 
regulatory  violations  which  were  resolved  by 
these  settlements.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  proposed 
plan  to  distribute  these  funds.' 

L  Background 

On  September  21, 1982.  DOE  and  COP 
entered  into  a  Consent  Order  which  resolved 
all  pending  or  potential  claims  that  DOE  had 
or  may  have  against  COP  relating  to  COP's 
compliance  with  the  federal  petroleum  price 
and  allocation  r^ulations  during  the  period 
from  January  1, 1973  to  January  27, 1981. 
There  is  a  total  of  $93,750.  plus  interest, 
available  from  COP  for  restitution. 

On  May  31. 1983,  DOE  and  Jaguar  entered 
into  a  Consent  Order  which  resolved  all 
pending  or  potential  claims  that  DOE  had  or 
may  have  against  Jaguar  relating  to  Jaguar's 
compliance  with  the  federal  petroleum  price 
and  allocation  regulations  during  the  period 
from  November  14, 1979  to  January  27, 1981. 
There  is  a  total  of  $64,500,  plus  interest, 
available  from  Jaguar  for  restitution. 

On  May  11, 1983,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to  Westport 
alleging  overcharges  in  the  resale  of  crude  oil 
during  the  period  from  June  1980  to 
November  1980.  OHA  dismissed  this  PRO 
after  Westport  was  discharged  in  bankruptcy 
and  DOE  was  entitled  to  receive  payments 
under  the  bankruptcy  reorganization  plan. 
Under  Westport's  Second  Amended 
Liquidating  Plan  of  Reorganization,  approved 
by  the  US  Bankruptcy  Court  for  the  District 
of  Colorado  on  July  30, 1986,  Westport  was 
required  to  make  payments  to  DOE,  and  OHA 
was  directed  to  distribute  to  the  Westport 
escrow  account  35%  of  any  lefruds  that  it 
granted  to  Westport  in  other  refund 
proceedings.  Thus  £ur,  DOE  has  collected  a 
total  of  $126,172  from  Westport  That 
amount,  plus  interest,  is  available  for 
restitution. 

ERA  filed  claims  in  the  bankruptcy  cases 
of  Gratex  and  Compton  alleging  overcharges 
in  the  resale  of  crude  oil  during  the  period 
from  December  1978  to  December  1980.  On 
April  27, 1984.  ERA  issued  a  PRO  to  Gratex 
and  Compton  based  on  these  same  fects.  On 
October  18, 1988,  the  United  SUtes 
Bankruptcy  Court  for  the  Northern  District  of 
Texas  approved  a  Compromise  Agreement  in 
the  Gratex  proceeding  which  obligated 
Gratex  to  pay  DCffi  a  mmp  sum  plus  a 
percentage  of  future  distributioiu  made  to 
imsecured  creditors.  In  1992,  the  United 
States  Bankruptcy  Court  for  the  Noitham 
District  of  Texas  approved  a  compromise 
agreement  in  the  Compton  proceeding.  Thus 
far,  Gratex  and  Compton  have  paid  to  the 
DOE  the  stun  of  $2,095,868.  This  amount, 
plus  interest,  is  available  for  restitution. 


n.  The  Proposed  Refrmd  Procedure 

As  each  of  these  petitions  concern  only 
violations  of  the  regulations  governing  the 
sale  of  crude  oil,  we  propose  to  distribute 
these  funds  in  accordance  %vith  the  DOE's 
Modified  Statement  of  Restitutionaiy  Policy 
in  Crude  Oil  Cases,  51  PR  27899  (August  4, 
1986)  (the  MSRP).  The  MSRP  has  been  used 
as  the  basis  for  the  distribution  of  all  crude 
oil  funds  in  Subpart  V  proceedings.  See 
Order  Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986);  Notice  regarding  the  Order 
Implementing  the  MSRP,  52  FR  11737  (April 
10, 1987). 

The  MSRP  was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  653  F.  Supp.  108  (D. 
Kan.  1986)  (the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that  40 
percent  of  the  crude  oil  hinds  will  be 
remitted  to  the  federal  government,  another 
40  percent  to  the  states,  and  up  to  20  percent 
may  be  initially  reserved  for  payment  of 
claims  to  injured  parties.  The  MSRP  also 
Sfiecifies  that  any  monies  remaining  after  all 
valid  claims  by  inpired  purchasers  are  paid 
be  disbursed  to  the  fednal  government  and 
the  states  in  equal  amounts. 

We  propose  to  distribute  the  funds 
remitted  by  COP,  Jaguar,  Westport,  and 
Gratex/Compton  in  accordance  with  the 
MSRP.  Accordingly,  we  propose  to  initially 
reserve  20  percent  of  these  funds  for  direct 
refunds  to  claimants. ^  We  propose  that  the 
remaining  80  percent  of  the  funds  collected 
from  these  firms  shall  be  disbursed  in  equal 
shares  to  the  states  and  the  federal 
government  for  indirect  restitution.  Refunds 
to  the  states  will  be  in  proportion  to  the 
consiunption  of  petroleum  products  in  each 
state  during  the  period  of  price  controls.  The 
share  or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Settlement  Agreement,  6  Fed. 
Energy  Guidelines  <I  90,509  at  90,687.  When 
disbiused,  these  funds  will  be  subject  to  the 
same  limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by  the 
states  tmder  the  Stripper  Well  Settlement 
Agreement  If  additional  funds  are 
subsequently  collected  from  these  firms  after 
the  issuance  of  this  Decision  and  Order,  such 
funds  shall  be  distributed  in  the  same 
manner. 

It  is  therefore  ordered  that:  The  refund 
amounts  remitted  to  the  Department  of 
Energy  by  (1)  Crude  Oil  Purchasing, 
Incorporated,  pursuant  to  the  Consent  Order 
which  became  effective  on  September  21, 
1982,  (2)  Jaguar  Petroleum,  Incorporated, 


'  For  a  mofe  detnlad  discassion  of  Subpart  V  and 
the  authority  of  the  OHA  to  fMhion  procedures  to 
distribute  raAiads.  see  Patfoleum  Owarchaige 
DWribuiiaa  and  Raaiitutioa  Ad  of  1986,  IS  U.S.C 
|$4S01-07.  OfPee  efBnfotcement.  9  DOE  1  B2  JOS 
(1981).  aad  Oifiee  of  BnfatemnenU  S  0081  U,M7 
(19ei). 


'  It  is  DO  longer  passible  to  file  an  Application  for 
Refimd  from  the  crude  oil  fimds  ss  the  nnal 
deadline  for  such  Applicatioos  was  )«ine  30, 19tS. 
See  60  FR  19914  (April  21. 1995).  A  party  that 
submitted  a  timely  daim  in  the  crude  oil  refund 
proceeding  need  not  file  another  claim  in  order  to 
share  in  the  fonds  at  issue  in  this  Decision.  OHA 
is  currently  paying  crude  oil  refund  claims  at  the 
rate  of  S0.0016  per  gallon.  We  will  decide  whether 
suffidnt  crude  oil  ovetchatge  funds  are  available 
far  additional  refunds  whea  we  are  better  able  to 
datennine  bow  much  additional  money  will  be 
collected  ttom  fiims  that  have  either  outstaadiag 
obtlgatiom  to  ttte  DOE  or  anfctoementcesae 
curraotiy  in  litigatioa. 


pursuant  to  the  Consent  Order  which  became 
effective  on  May  31, 1983,  (3)  Westport 
Petroleum  Corporation  ft  Westport  Energy 
Corporation,  pursuant  to  the  Second 
Amended  Plan  of  Raorganizatioii  confirmed 
on  July  30, 1986,  by  the  U.S.  Bankruptcy 
Court  for  the  District  of  Colorado,  and  (4) 
Gratex  Corporation  and  its  parent,  Compton 
Corporation,  pursuant  to  the  compromise 
agreements  in  the  Gratex  and  Compton 
bankruptcy 
[FR  Doc.  97-11145  FUed  4-29-97;  8:45  am) 

BIUJNQ  CO0ESM0-ai-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5819-^      . 

Agency  hfiformation  Collection 
Acthfitiee  up  for  Renewal;  Collection  of 
Economic  and  Regulatory  Impact 
Support  Data  Under  RCRA ICR  No. 
1641.01 

AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
(Collection  of  Economic  and  Regulatory 
Impact  Support  Data  Under  R(ZRA: 
Request  for  Ck^neric  Clearance  1641.01, 
OMB  Ck)ntrol  Number  2050-0136. 
expiration  date  10/31/97.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Osmments  must  be  submitted  on 
or  before  June  30, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  Washington  at  EPA,  (703)  308- 
0497,  and  refer  to  EPA  VCR  No.  1641.01. 
SUPPLBIENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  classified  as  hazardous  waste 
generators,  scientist,  industry  experts, 
and  treatment  storage  and  disposal 
facilities. 

Title:  (Collection  of  Economic  and 
R^ulatory  Support  Data  Under  RCRA 
(OMB  Control  No.  2050-0136;  EPA  ICR 
No.1641.01)  expiringlO/31/97 . 

Abstract:  EPA's  Office  of  Solid  Waste 
(OSW)  is  requesting  approval  for  a 
generic  clearance  to  collect  economic 
and  regulatoiy  impact  data  through 
surveys,  interviews,  or  focus  group 
meetings  with  industry  or  other  parties 
in  support  of  the  ReeouioB  Conservation 
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and  Recovery  Act  (RCRA)  rulemaking 
actions.  RCRA.  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments,  requires  EPA  to  establish 
a  national  regulatory  program  to  ensure 
that  hazardous  waste  is  managed  in  a 
manner  protective  of  human  health  and 
the  environment  EPA  is  authorized 
under  section  2002  and  3007  of  RCRA 
to  collect  information  from  industry  and 
other  parties  when  necessary  to  carry 
out  its  regulatory  responsibilities.  The 
information  collected  will  be  used  to 
assess  the  costs  and  benefits  of  various 
potential  regulatory  and  nonregulatory 
actions.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  OtAB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  &cecutive  Order 
12866  specifies  that  all  administrative 
decisions  shall  be  based  on  adequate 
information  concerning  the  need  for  and 
consequences  of  prosed  government 
actirai.  To  this  end.  Executive  Order  No. 
12866  requires  the  preparation  and 
evalixation  of  an  assessment  of  costs  and 
booefits  for  all  proposed  regulatory 
actions  determ^ied  to  be  significant 
This  generic  clearance  simplifies  the 
authorization  proceas  to  develop  and 
administer  surveys,  interviews  and 
focus  group  meetingB  and  provides 
OSW  with  the  flexibility  needed  to 
coiduct  information  collection  in  a 
rapid  and  efficient  manner.  An 
important  element  in  preparing  an 
Economic  Impact  Analysis  (EIA)  may 
include  the  administxation  of  surveys, 
interview  and  focus  group  meetings  to 
obtain  data  from  the  regulated 
community  and  other  interested  parties. 
OSW  often  needs  to  collect  such 
information  and  peifuiiu  analysis  over  a 
short  time  frame.  It  is  for  this  reason 
that  the  Agency  is  currently  requesting 
renewal  of  this  Information  Collaction 
Request  (ICR). 

Tbe  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  informaticm, 
inchiding  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the' 
collection  of  information  on  those  ifidu) 


are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
morhanlfail,  or  Other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  resptmses. 

Burden  Statement:  The  public 
reporting  burden  for  this  generic 
collection  is  estimated  to  average  13.5 
hours  per  response.  This  estimate 
includes  all  aspects  of  the  information 
collection  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  information.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  l^  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  witb  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  cc^lection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  at  otherwise 
disclose  the  information. 

EstimatBd  Number  of  Respondents: 
1000. 

Estimated  Ninnber  (^Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  15.000  hours. 

Frequency  of  Collection:  On  Occasion. 

Dated:  April  2, 1997. 
MatthnrHak. 

Acting  Dinctor,  Office  ofSoiid  Watts. 

(FR  Ddc.  97-11160  Filed  4-29-97;  8:45  am) 


ENVIRONMBITAL  PROTECTION 
AGENCY 

AQancy  bifunnaUufi  Collaction 


agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 


continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (C^iffl): 
Information  Collection  Request  for 
Customer  Satisfoction  Surveys.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  sfMcific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  1, 1997.  They  may  be  sent 
via  electronic  mail  to 
bonner.patTicia0epamail.epa.gov. 
AOOneSSES:  USEPA,  Office  of  Policy. 
Planning  ft  Evaluation,  OSPED/IO,  401 
M  Street  SW,  Washington.  D.C  20460. 
Copies  of  die  ICR  may  be  obtained  by 
calling:  202-260-0599;  requesting  by 
fax  to  202-260-0275,  and  may  be 
accessed  electronically  via  Internet 
[http://www.epa.gov/oppe  on  the  World 
Wide  Web). 

RM  FURTMER  MFORMATXM  CONTACT: 
Patricia  Bonner,  telephone:  202-260- 
0599;  &x  202-260-0275. 
SUP<>LBI9ITAIIY  mfomution: 

Affected  entities:  Entities  potentially 
afEscted  by  this  action  are  those  which 
telephone,  write  to  or  electronically 
request  information  from  the  Agency; 
api^y  for  f>amits,  pesticide  registration 
or  grants;  are  or  become  partners  with 
the  Agency  in  pollution  prevention; 
participate  in  an  enforcement, 
compliance  assistance  or  rulemaking 
activity:  or  receive  other  Agency 
services  or  training. 

Title:  Information  Collection  Request 
for  Customer  Satisfoction  Surveys,  OMB 
Control  Number  2090-0019,  EPA  ICR 
Number  1711.01,  expiring  10/31/97. 

Ahsboct:  Within  tne  Environmental 
Protection  Agency  voluntary  customer 
surveys  will  be  used  to  determine  the 
level  of  customer  satisfaction  with  Q*A 
services  in  terms  of  access,  timeliness, 
courtesy,  accuracy,  value  to  the 
respondoit,  and  other  appropriate 
measures  of  quality  with^  our  various 
lines  of  service.  S«uveys  will  involve 
individuals  who  have  experienced  EPA 
services  directly  or  could  have  obtained 
such  services  (e.g.  people  who  are 
notified  about  an  event  or  ection.  but 
choose  not  to  participate/comment). 
Information  obtained  from  these  surveys 
will  be  used  to  assist  in  evaluating  and 
improving  service  delivery  processes.  In 
the  past  three  years,  the  Agency  has 
performed  near^  35  surveys.  Comment 
cards,  focus  groups  and  more  complex 
surveys  have  provided  managers  with 
information  oiabling  the  Agency  to 
streamline  procedures,  speed  delivery  of 
services,  and  improve  the  quality  of 
service  delivery  for  customers.  The 
Agency  may  not  conduct  or  sponsor. 


and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  controt 
number. 

The  EPA  would  like  to  solicit 
comments  to: 

(I)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden:  The  average  burden  per 
response  for  these  activities  is  estimated 
to  range  from  less  than  30  seconds  to 
respond  to  an  Internet  feedback  screen, 
to  2  hours  for  participation  in  a  focus 
group.  The  Agency  plans  to  use  many 
different  instruments  of  survey.  These 
include:  minimal  question  comment 
cards  with  narrow  scope;  longer 
comment  sheets  to  ev^uate  training, 
events  or  publications;  telephone 
follow-up  surveys;  in  person  surveys; 
Internet  feedback  systems;  short  apd 
long  written  surveys;  focus  groups,  and 
exit  interviews.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  {wrsons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to: 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  ti^in  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Labor  costs 
were  estimated  based  on  the  Labor 
Department's  (Bureau  of  Labor 
Statistics)  April  18,  1997  release  of 
weekly  earnings  of  wage  and  salary 
woriuirs  using  the  median  earnings 
($504/week). 


In  FY  1998,  EPA  expects  that  up  to 
53,395  respondents  will  reply  to  our 
various  forms  of  customer  surveys,  and 
anticipates  a  total  burden  of  12,761.48 
hours.  There  are  no  direct  respondent 
costs  except  time,  estimated  overall  at 
$160,794.64. 

In  FY  1999,  EPA  expects  that  up  to 
52,545  respondents  will  reply  to  our 
various  forms  of  customer  surveys,  and 
anticipates  a  total  burden  of  12,608.18 
hours.  There  are  no  direct  respondoit 
costs  except  time,  estimated  overall  at 
$158,863.06. 

In  FY  2000,  EPA  expects  that  up  to 
53.345  respondents  will  reply  to  our 
varfous  forms  of  customer  surveys,  and 
anticipates  a  total  burden  of  13108.18 
hours.  There  are  no  direct  respondent 
costs  except  time,  estimated  overall  at 
$165,163.06. 

Dated:  April  21, 1997. 
Patricia  A.  Bonner. 
Director,  Customer  Service. 
(FR  Doc.  97-11163  Filed  4-29-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

P)PP-0(M66A:  FRL-5712-6] 

Oapartmant  of  Dafanaa  Plan  for 
Cartiflcation  of  Paatlcida  Applicalora 

AGENCY:  Environmental  Protection 
Agency  (B>A). 

ACTION:  Notice  of  Approval  of 
Certification  Plan. 

SUMMARY:  On  February  12. 1997.  EPA 
announced  its  intention  to  approve  the 
revised  Department  of  Defense  (DOD) 
Certification  Plan  for  restricted  use 
pesticide  applicators.  The  revised  plan 
reflects  changes  in  their  administrative 
procedures  and  adoption  of  several  new 
subcategories  of  certification.  The 
February  12, 1997  Notice  solicited 
comments  on  the  revised  DOD  Plan. 
One  comment  was  received  which 
supported  the  addition  of  categories 
within  the  DOD  Plan  and  asked  if  DOD 
certified  applicators  are  required  to 
obtain  state  licenses.  DOD  certified 
applicators  are  not  required  to  obtain 
additional  state  certification  or  licenses 
while  engaged  in  the  performance  of 
their  official  duties  on  DOD  land  or 
property.  No  further  comments  were 
received  and  EPA  therefore  approves 
the  DOD  Certification  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  V.  Bielarski,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 


Crystal  Mall  #2, 1921  JeEEerson  Davis 
Highway,  Rm.  1121,  Arlington,  VA, 
Telephone:  (703)  305-6708,  e-mail: 
bielarski  .robert9epamail.epa.gov. 
SUPPLEMENTARY  MFORMATIpN: 
Electronic  Availidrility:  Electronic 
copies  of  this  document  and  the  revised 
DOD  pesticide  applicator  certification 
plan  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fiedrgstr/). 

In  the  Federal  Register  of  February 
12, 1997  (62  FR  6520)  (FRI^5581-3), 
notice  was  published  of  the  intent  of  the 
EPA  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,  to  approve  the  revised  DOD 
plan  for  the  certification  of  its 
employees  to  apply  or  supervise  the 
application  of  restricted  use  pesticides 
in  the  performance  of  thefr  official 
duties.  The  revised  DOD  plan  updated 
administrative  procedures  and  added 
the  following  new  pest  control 
subcat^ories:  (1)  Subcat^ory  3a..  soil 
fumigation,  imder  the  existing 
ornamental  and  turf  category,  (2) 
subcategory  6a.,  grassland  and  non-crop 
agricultural  land,  under  the  existing 
right-of-way  category,  and  (3) 
subcategory  7a.,  stored  product 
fumigation,  imder  the  existing 
industrial,  institutional,  structural  and 
health-related  category.  The  revised 
DOD  plan  will  retain  the  aerial 
application  category.  The  remaining 
categories  are  similar  to  established  EPA 
categories.  The  DOD  competency 
standards  for  each  category  meet  the 
requirements  contained  in  the 
corresponding  EPA  standards  at  40  CFR 
171.4(c). 

The  comment  period  for  the  proposed 
plan  ended  March  14, 1997.  One 
comment  was  received  from  a  State 
Department  of  Agriculture  which 
supported  the  EKDD  decision  to  add  new 
subcategories  within  the  DOD  plan  and 
asked  if  E)OD  applicators  were  reqviired 
to  obtain  other  state  licenses.  The  £)OD    - 
Plan  only  applies  to  IX)D  employees 
applying  any  pesticides  on  DOD  land  or 
property  under  the  jurisdiction  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  DOD 
employees  who  are  certified  in 
accordance  with  the  Plan  may,  without 
obtaining  any  additional  state 
certification,  use  and  supervise  the  use 
of  restricted  use  pesticides  while 
engaged  in  the  performance  of  their 
official  duties.  In  infrequent  instances 
when  DOD  employees  will  be  required 
to  apply  pesticides  on  other  than  DOD 
property,  they  will  work  under  the 
supervision  of  appropriately  certified 
state  or  federal  personnel.  The  DOD 
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plan  also  includes  adequate  pioviaions 
bu  DOD  cooperation  with  st^e  agencies 
on  issues  of  mutiial  conceni. 

Employees  of  commercial  firms, 
contracting  to  apply  pesticides  for  DOD 
components.  wUl  not  be  DOD  certified 
but  must  be  certified  by  the  appropriate 
regulatory  auth(»ity  under  the 
pcovisions  of  EPA-approved  plans.     * 

The  DOD  certification  program  will 
continue  to  be  administered  by  the 
Armed  Farces  Pest  Management  Boerd 
within  the  Office  of  the  Secretary  of 
Defenae.  Cotification  and  recertification 
will  require  the  taking  and  passing  ef  a 
written  examination.  Recertification 
will  be  reqtiired  every  3  years. 

This  notice  announces  EPA's 
approval  of  the  revised  DOD  Pesticide 
Applicator  Certification  Plan. 

Copies  of  the  approved  DOD  plan  are 
available  for  review  at  the  following 
locations  during  normal  busioess  hours: 

1.  U.S.  Environmental  Protection 
Agency.  Office  of  Pesticide  Programs, 
Cnrstri  Mall  «2, 1921  Jefhrson  Davis 
ICgfaway.  Room  1121,  Arlington,  VA 
22202.  Contact  Robert  V.  Bieluaki, 
(703)  305-67m. 

2.  U.S.  Department  of  Defense.  Armed 
Forces  Pest  Managemsat  Board,  Forest 
Glen  Section.  Walter  Reed  Army 
Medical  Center,  Washington.  DC  30307- 
5001.  Contact  M^or  Charles  E.  Cannon. 
(301)  295-7476/77. 

3.  Select  U.S.  Depsrtraent  of  Defense 
installations.  Contact  M^or  Cannon  at 
the  aforementioned  location  for  a  list  of 
locations. 

Later  Subteds 

Environmental  protection.  Certified 
pesticide  applicators. 

DatMl:  Afiril  18. 1097. 
Ijaiit  fnlJMM 

AsaialaxU  AdauiUatratorfar  Awsntfon, 
Pnbddet  and  Toxic  Suhitancat. 

(FR  Doc.  97-11153  Filed  4-2»-«7:  8:45  ami 
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nacalpt  of  NotWcattofw  to  Conduct 
SnwH-Scsio  RoMTastinQ  of 
flanntlf  ally  Cnglnwrad  mcrobUii 


AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


t:  This  notice  aimounces  receipt 
of  three  notificatioDS  of  intent  to 
conduct  small-scale  field  testing 
involving  microoiganisms  which  have 


been  genetically  engineered  to  express 
pesticidal  toxins.  Two.  from  Dupont  and 
American  Cyanimid,  respectively, 
involve  baculoviruses  expressing 
synthetic  genes  which  encode  for  insect- 
specific  tox^is  from  the  scorpion 
Lejurus  quinquestriatus  iiehraeus,  and 
the  other,  from  the  University  of 
Wisconsin,  involves  various  strains  of 
nitrogen-fixing  becteha  of  the  genera, 
Rhixobium  and  SinoThixobiiua, 
containing  a  plasmid  vidiich  has  been 
engineered  to  eocpress  trifolitoxin,  an 
antibiotic  derived  from  RhixtAium 
species,  in  order  to  inhibit  the  growrth  of 
competing  soil  bacteria.  The  Agency  has 
determined  that  these  notifications  may 
be  of  regional  and  national  significance. 
Therefrne,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
public  comments  on  these  notifications. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  May  30, 1997. 
AOORESSCS:  By  mail,  submit  written- 
comments  identified  by  the  document 
control  niunber  (OPP-50829]  and  the 
appropriate  file  symbol  to:  Public 
Rmponse  and  Program  Resources 
Branch,  Field  Opoations  Divisions 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefhrson  Davis  Highway, 
Ariington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  follovnng 
the  instructions  under  the 
SUPPLEMENTARY  INFORMATION 
imit  of  this  dociunent  No  Confidential 
Business  Information  (CBI)  sho\ild  be 
submitted  through  e-mail. 
RM  RMTHER  MRMMffnON  Optf^fCT: 
William  R.  Schneider.  Biope^st^cades  and 
Pollwtion  Prevention  Division  (7$01W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St,  SW..  Wariiington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  «1,  2805 
Jefiisrson  Davis  Highway.  Arlington.  VA. 
(703)  308-8683:  e-mail: 
schneider.william9epamail.epa.gov. 
supptaBfTAirr  mfomution:  epa 

received  three  notifications  of  proposed 
small-scale  field  testing  as  follows. 
Notice  of  receipt  of  these  notifications 
does  not  imply  a  decision  by  the  Agency 
on  these  notifications. 

1.  A  Notification  (352-NMP-004)  was 
received  from  DuPont  Agricultural 
Products  of  Delaware.  The  proposed 
small-scale  field  trial  involves  the 
introduction  of  two  baculoviruses, 
Autogmpha  califomica  Multiple- 
emb^ded  Nucleer  Polyhedrosis  Virus 
(AcMNPV),  and  Helicoverpa  zea  Single- 
embedded  Nuclear  Polyhedrosis  Virus 


(HzSNPV).  which  have  been  genetically 
engineered  to  express  asynthstic  gene 
which  encodes  for  an  insec^specific 
toxin  from  the  venom  of  the  scorpion 
Laiurus  quinquestriatus  hebraais. 

The  purpose  of  die  proposed  testing 
will  be  to  assess  and  compare  the 
efficacy  of  these  bandoviruses  alone 
and  in  combination  with  eech  other 
against  the  tobacco  budwonn  (Heliothis 
virescens),  cotton  bollworm 
[Helicoverpa  zea),  and  beet  armyMrorm 
[Spodoptem  exigua),  on  cotton.  The 
proposed  program  will  be  conducted  in 
1997,  and  the  total  acreage  for  all  sites 
will  not  exceed  6  acres.  The  number  of 
acres  and  site  par  state  are:  Alabama 
(0.24  acre).  Georgia  (0.24  acro^. 
Loiusiana  (2  sites.  1.48  acres).  Maryland 
(1.0  acre).  Mississippi  (3  sites,  0.18 
acre),  North  Carolina  (0.24  acre),  South 
Carolina  (a36  acre),  cuid  Texas  (3  sites, 
l.le  acres).  The  total  amount  of 
beculevinis  for  all  (rf  the  tasting  will  not 
exceed  6E13  occlusion  bodies. 
Extensive  monitoring  to  gather 
persistence  data  will  be  conducted  on 
the  Louisiana  site  and  effscts  on  non- 
tsrget  beneficial  arthropods  wnll  be 
studied  at  the  Texas  site.  On  compl^on 
of  the  test,  the  crops  will  remain 
standing  for  at  least  1  week  prior  to 
destruction,  except  for  the  monitoring 
site.  At  the  completion  of  the  stady,  alT 
plots  will  be  oversprajred  with  wild- 
type  virus. 

2.  A  Notification  (241-NMP-U)  was 
received  from  American  Cyanimid 
Company.  The  proposed  small-scale 
field  trisi  involves  the  introduction  of  a 
baculovirus,  Autogmpha  califomica 
Multiple-embedded  Nuclear 
Polyhedrosis  Virus  (AcMNPV),  which 
has  been  genetically  engineered  to 
express  a  synthetic  gene  which  encodes 
for  an  insect-specific  toxin  from  the 
venom  of  the  scorpion  Leiums 
quinquestriatus  hebraeus.  This  is  the 
same  construct  that  was  previously  field 
tested  in  1995  and  1996. 

The  purpose  of  the  proposed  testing 
will  be  to  evaluate  the  efficacy  of  the 
baculovirus  against  the  tobacco 
budworm  [Heliothis  virescens)  and 
cabbage  looper  (Trichoplusia  ni)  on 
cotton,  tobacco,  and  leafy  vegetables. 
The  proposed  program  will  be 
conducted  in  1907,  and  the  total  acreage 
for  all  sites  will  not  exceed  9.9  acres. 
Individual  tests  will  be  conducted  in: 
Alabama.  Arkansas,  California,  Florida, 
Georgia,  Illinois,  Louisiana,  Mississippi, 
New  Jersey,  North  Carolina,  Texas,  and 
Virginia.  The  total  amotmt  of  AcMNPV 
for  all  of  the  testing  will  not  exceed  250 
grams  of  active  ingredient  On 
completion  of  the  test,  the  crops  will  be 
destroyed.  Ground  spray  equipment  will 
be  used  and  will  be  disinfscted  vrith 


0.1%  sodium  hypochlorite  following 
use. 

3.  A  Notification  (70721-NMP-R)  was 
received  from  Eric  Triplett  of  the 
University  of  Wisconsin-Madison.  Hie 
proposed  small-scale  field  trial  involves 
the  introduction  of  a  recombinant 
plasmid  into  various  strains  of  the 
nitrogen-fixing  bacteria  Rhizobium  and 
Sinorhizobium.  The  plasmid, 
pH2TFXPAR.  has  been  genetically 
engineered  to  express  a  gene  for 
trifolitoxin  that  has  pesticidal 
properties,  i.e.  it  serves  to  inhibit  the 
growth  of  competing  soil  bacteria.  The 
trifolitoxin  gene  is  found  naturally  in 
various  strains  of  Rhizobium.  The 
plasmid  was  constructed  to  eliminate 
plasmid  mobilization  genes  in  order  to 
reduce  its  ability  to  transfsr  into  other 
strains  of  soil  bacteria.  The  plasmid  also 
contains  a  non-pesticidal  gene,  a 
hydrogenase  which  serves  to  enhance 
the  nitrogen-fixing  process. 

The  purpose  of  the  proposed  testing 
will  be  to  evaluate  the  efficacy  of  the 
bacteria  for  yield  enhanconent. 
nodulation  competitiveness,  and 
plasmid  stability  by  inoculating  alfidCa, 
clover,  and  bean  seeds.  The  proposed 
program  will  begin  in  1997,  and  be 
followed  for  at  least  2  years.  The  total 
acreage  for  all  sites  will  not  exceed  10 
acres.  All  tests  will  be  conducted  in 
Wisconsin  and  all  crops  will  be 
destroyed  or  used  for  malysis  following 
the  field  tests. 

Following  review  of  these 
notifications  and  any  comments 
received  in  response  to  this  notice,  EPA 
may  approve  the  tests,  ask  for  additional 
data,  require  additional  modificatioiu  to 
the  test  protocols,  or  require  EUP 
applications  to  be  submitted.  In 
accordance  with  40  CFR  172.50,  under 
no  circumstances  shall  the  proposed 
tests  proceed  until  the  submitters  have 
received  notice  from  EPA  of  its  approval 
of  such  tests. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  nurabw  "OPP-50829" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  lege,  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

Electronic  comments  can  be  sent 
direcUv  to  EPA  at 

opp-docket#epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-S0829 
and  the  appropriate  file  sjrmbol. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

ListofSolqects 

Environmental  protection  and 
Genetically  engineered  microbial 
pesticides. 

Dated:  April  21. 1997. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  (^Pesticide 
Programs. 
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Vduntaiy  CanoaHation  of  Cartabi 
Paatieida  Products 

AOENCY:  Environmental  Protection 
Agency  ^A). 
ACTION:  Notice. 


r:  This  notice,  pursuant  to 
section  6(fKl)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(lorttA),  announces  EPA's  receipt  of 
requests  from  certain  registrants  to 
voiuntailt^'19&£el  registiatiom  of 
certain '^ew^&  products  containing 
methyl  patA&lbn  (0,0-dimethyl-0-(p- 
nitrofrfienyl^libsphorothioate).  Thne 
requests  for  voluntary  cancellation  are 
the  result  of  an  agreement  between  the 
Agency  and  the  registrantsto  restrict  the 
terms  and  conditions  for  the  sale  and 
use  of  certain  methyl  parathion 
products  in  the  United  States  in  order 
to  curb  illegal  use.  EPA  is  granting  the 
requests  for  voluntary  cancellation 
effective  on  publication  of  this  notice. 
After  publication  of  this  notice,  sale, 
distribution,  and  use  of  canceled  methyl 
parathion  products  will  only  be 
permitted  if  such  sale,  distribution,  or 
use  is  consistent  with  the  terms  of  the 
Cancellation  Order  contained  herein. 
DATES:  The  cancellations  shall  become 
effective  on  April  30. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Wilhite,  7508W,  Special  Review 
and  Reregistration  Division,  Office  of 
Pesticide  Programs,  Enviroiunental 


Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20046.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  3WH2,  Crystal  Station,  2805 
Jefferson  Davis  Highway,  Arlington,  VA, 
Telephone:  703-308-8586.  e-mail: 
wilhite.marli^epamail.epa.gov. 
SUPPtBiENTARY  MFORMATKM:  This 
notice  is  divided  into  two  units.  Unit  L 
includes:  (1)  Requests  for  voluntary 
cancellations  resulting  from  an        .     . 
agreement  to  cancel  certain  methyl 
parathion  products  because  of  the  risks 
associated  with  the  widespread  misuse 
and  illegal  diversion  of  these  products; 
and.  (2)  the  Cancellation  Order  granting 
the  requests  for  cancellation  and 
establishing  requirements  relating  to 
distribution,  sale,  and  use  of  existing 
stocks  of  canceled  methyl  parathion 
products.  Unit  n.  contains  the 
agreement  in  its  entirety. 

L  Voluntary  Cancellations 

A.  Requests  for  Voluntary  Cancellation 

By  an  agreement  dated  December  30. 
1996  (the  "Agreement") .  EPA  and 
certain  registrants  of  products 
containing  methyl  parathion  agreed  to 
change  the  packaging,  formulation,  and 
labeling  of  their  products  to  prevent 
ill^al  diversion  to  indoor  use.  The 
Agreement  is  printed  in  its  entirety  in 
Unit  n.  of  this  notice.  Methyl  parathion 
is  an  acutely  toxic  oiguiophoaphate 
pesticide  registered  for  outdocH' 
agricultural  uses  only.  RecenUy,  EPA 
learned  of  a  number  of  incidents  in 
which  methyl  parathion  products  were 
illegally  used  in  residences,  day  care 
centers,  and  churches  posing  potoitially 
significant  health  risks  and  rwulting  in 
significant  relocation  and  cleanup  costs. 
In  order  to  make  the  illegal  diversion  of 
methyl  parathion  to  indoor  use  more 
difficult  and  unlikely,  the  registrant(s) 
agreed  to  recall  unopened  containers  of 
certain  methyl  parathion  end-use 
products;  package  certain  methyl 
parathion  products  in  returnable, 
refillable  containers  with  a  tamper- 
resistant  mechanism;  place  a  unique 
identification  number  that  will  remain 
on  the  label  at  all  times  to  facilitate 
tracking  in  the  distribution  chain;  and, 
add  a  stenching  agent  to  these  products. 
The  registrants  have  also  agreed  to 
educate  and  remind  distributors,  sellers, 
agricidtural  users,  and  occupants  of 
indoor  areas  of  the  risks  of  illegal  indoor 
use  and  of  the  importance  of  using 
.methyl  parathion  products  only  for  tiieir 
lawfiilly  labeled  uses. 

As  part  of  the  Agreement  registrants 
agreed  to  submit  applications  for 
replacement  registrations  containing 
conditions  requiring  recall  of  canceled 
product;  packaging  product  in  closed- 
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system,  trackable  containers;  and 
addition  of  a  stenching  agent  to  the 
product:  and  to  submit  requests  for 
voliuitary  canceilatioD  of  certain 
existing  registrations  (in  order  to 
bcilitate  the  recall  of  material  currently 
in  the  marketplace  not  complying  with 
the  new  conditions  of  registration).  EPA 
agreed  to  expedite  consideration  of  the 
applications  for  replacement  products, 
and  to  not  cancel  existing  registrations 


until  applications  for  replacement 
products  are  granted. 

Products  for  which  cancellation  was 
requested  fall  into  two  categories  -  those 
containing  methyl  parathion  as  the  sole 
active  ingredient  in  an  emulsifiable 
concentrate  formulation,  and  those 
containing  multiple  active  ingredients. 
Products  in  the  first  category  are  listed 
in  Table  1  below;  products  in  the 
second  category  are  listed  in  Table  2. 

Subsequent  to  the  December  30,  1996 
agreement,  some  registrants  withdrew 

Table  1 


their  requests  to  cancel  their 
registrations  for  mixture  products  listed 
in  Appendix  D  of  the  agreement  after 
EPA  had  determined  that  it  would 
accept  an  amendment  in  lieu  of  a 
voluntary  cancellation  for  those 
products  if  the  registrants  agreed  to 
certain  conditions.  These  conditions 
include  a  requirement  that  these 
products  are  packaged  in  returnable/ 
refillable,  closed  system  containers  with 
tamper  resistant  mechanisms. 


Company 

Registration  No. 

PrortiKi 

SLNs 

Waxjr  Ellis 

2935-142 

Mettiyl  Parathion  4 

TX910009 

2935-363 

Methyl  Parathion  5 

ID870012 
ID920007 

MT920004 

OR920012 
WA920016 
NV7e0004 

293&-421 

(Methyl  Parathion  7.5 

Cheminova 

4787-4 

MP  Technical 

4787-11 

Methyl  Parathion  4  EC 

TX  960013 

4787-18 

Mettiyl  Parathion  7.5 

4787-22 

Prentox  MP  Technical 

Helena 

5905-55 

4  LB  Methyl 

10920006 
TX9fi0ni2 
WA920014 

5905-414 

7.5  Methyl 

TX910006 

9779-34 

Methyt4 

ID920014 
WA930015 

9779-218 

Methyl  7.2 

TX940013 

UAP  (PWIe) 

34704-10 

Meihyt4E 

ID920009 

MS820047 

MT920003 

N0790009 

OR920018 

TX830025 

WA920017 

34704-72 

Methyl  7.5 

■ 

34704-94 
34704-433 

Metaspray5E 
Methyl  5E 

MtooFto 

51036-18 

Mslnyi  4 

ID940005 
TX94000^ 

-  - 

WA940028 

51036-42 
51036^ 

.Melhyl  1  iniiri  4  Prod.  #909 
Mofftyi  6  EC 

51036-278 

TtehnicalMP 

Table  2 


Companf 

Reg.  No. 

Product 

MveaMde  Terra 

9779-153 
9779-207 

9779-323 

Ml  Methyl  44E 
MeMlMhy<63 

ULV 
Dahoo63 

Under  section  6(fXl)(A)  of  FIFRA. 
registianta  may  request  at  ai^  time  that 
EPA  cancel  any  of  their  pestieide 
registrations.  Under  section  6{fMlXC)  of 
FIFRA,  EPA  must  provide  a  180-day 
oppoEtuoity  for  comment  on  a  request 
Cor  voluntary  cancellation  before 
granting  the  request,  unlen  the 
registrant  reqaests  that  die  commeot 
period  be  waived  or  EFA  determines 
that  waiver  is  necessary  in  order  to 
prevent  unreasonable  adverse  efCacts  on 
the  environment.  The  registrantB  have 
requested  that  the  Agency  waive  the 
comment  period  before  taking  action  on 


their  requests  to  cancel  tlie  registrations 
of  the  products  identified  in  Tables  1 
and  2.  In  light  of  this  request,  and  in 
order  to  expedite  the  risk  mitigation 
measures  set  forth  in  the  Agreement, 
EFA  is  granting  the  request  to  waive  the 
comment  period  and  is  canceling  the 
registrations  today  as  part  of  this  Notice. 
As  part  of  the  Agreement  negotiated 
with  the  registrants,  EPA  agreed  to 
allow  continued  sale  and  distribution  of 
existing  stocks  of  canceled  products  to 
fiKrilitate  recall,  continued  use  of 
product  in  containers  opened  before  the 
date  of  the  Agreement,  and  use  of 
recalled  products  for  purposes  of 
reformulation  into  products  conforming 
to  the.  terms  of  the  Agreement.  The  full 
terms  of  the  existing  stocks  provisions 
are  set  forth  in  the  Cancellation  Order 
in  section  B  of  this  Unit 


B.  Cancellation  Order 

The  Agency  hereby  cancels,  pursuant 
to  FIFRA  section  6(f).  the  pesticide 
product  registrations  listed  in  Tables  1 
and  2.  Any  distribution,  sale  or  use  of 
existing  stocks  of  these  canceled 
products  that  is  not  consistent  with  the 
provisions  of  this  Order  will  be 
considered  a  violation  of  FIFRA  section 
12(aM2)(K)  and/or  section  12(a)(lHA). 
For  purposes  of  this  OrdCT,  existing 
stocks  are  defined  as  those  stocks  of  a 
methyl  parathion  product  canceled 
pursuant  to  this  Oider  which  wore  in 
the  United  States  and  were  packaged, 
labeled,  and  released  for  shipment  prim: 
to  the  cancriiation  of  the  product's 
registration. 

1.  Distribution  or  sale  of  existing 
stocks.  No  person  may  distribute  or  sell 
existing  stocks  of  canceled  methyl 
parathion  products  identified  in  Table 


1.  except  to  facilitate:  (1)  Recall  of 
product  for  reformulation  purposes;  (2) 
lawful  disposal  of  the  product;  or  (3) 
export  of  the  product  consistent  with 
the  provisions  of  FIFRA.  The  Agency  is 
allowing  distribution  or  sale  of  existing 
stocks  of  canceled  products  identified  in 
Table  2  imtil  such  st(x:ks  are  exhausted. 

2.  Use  of  existing  stocks.  No  person 
may  use  existing  stocks  of  canceled 
methyl  parathion  products  identified  in 
Table  1  uidess  the  existing  stocks  are  in 
containers  opened  prior  to  publication 
of  this  Notice.  Any  use  of  such  existing 
stocks  in  open  containers  must  be  in 
accordance  with  the  previously- 
approved  labeling  accompanying  the 
product.  Existing  stocks  may  also  be 
used  for  reformulation  purposes., 
provided  that  the  reformulated  product 
is  formidated,  packaged  and  labeled  in 
accordance  with  a  replacement 
registration  imder  the  terms  of  the 
E)ecember  30. 1996  Agreement  between 
EPA  and  certain  registrants  of  methyl 
parathion  products  (or  in  accordance 
with  a  similar  registration  granted  or 
amended  by  EPA  after  publication  of 
this  Order)  or  the  reformulated  product 
is  produced,  labeled,  and  distributed  or 
sold  for  export  purposes  in  accordance 
with  all  relevant  requirements  of  section 
17  of  FIFRA.  Persons  may  use  existing 
stocks  of  canceled  products  identified  in 
Table  2  imtil  such  stocks  are  exhausted, 
provided  that  such  use  is  in  accordance 
with  the  previously-approved  labeling 
accompanying  the  product. 

3.  Transportation.  The  transportation 
of  products  containing  canceled  methyl 
parathion  is  subject  to  the  requirements 
of  the  Department  of  Transportation's 
regulations  concerning  the 
transportation  of  hazardous  materials. 

4.  Disposal.  Any  disposal  of  existing 
stocks  must  be  in  accordance  with  all 
applicable  Federal,  State,  and  local  law. 

n.  Nfamorandiim  of  Agreement  Between 
dw  Environmental  Protection  Agency 
and  Signatory  Kegistranto  Regarding 
the  Registration  of  Pesticide  Products 
Containing  Nfadiyi  Paradiion 

This  Memorandum  sett  forth  the  terms  of 
an  Agreement  ("Agreement")  between  tlie 
United  States  Environmental  Protection 
Agency  ("EPA")  and  the  undersigned 
registrants  ("Registrants")  reguding  the 
registrations  held  by  the  R^istrants  under 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  ("FIFRA")  of  certain 
pesticide  products  containing  methyl 
parathion  (0,0-dimethyl-0-(p-aitrophenyl) 
phoaphorothioete)  as  the  active  ingredient 

Methyl  parathion  emulsifiable  concentrate 
("EC")  products  are  registered  for  outdoor 
use  on  a  numbOT  of  crops,  but  are  not 
registered  fiar  any  indoor  uses.  Hovvever, 
during  the  past  few  years,  a  niunber  of 
separate  incidents  have  occuiied  in  wdiich 


methyl  parathion  EC  products  have  been 
illegally  used  indoors  as  an  insecticide  in 
homes  and  other  locations,  posing  potentially 
significant  health  risks  to  persons  who  live 
in  or  hequent  these  indoor  areas,  and 
res\ilting  in  significant  relocation  and 
cleanup  costs.  EPA  and  the  Registrants  that 
have  entered  this  Agreement  are  concerned 
about  the  illegal  indoor  use  of  methyl 
parathion  EC  products,  and  expect  that  the 
ste[>8  set  forth  in  this  Agreement  will  make 
the  illegal  diversion  of  methyl  parathion  EC 
products  to  indoor  uses  mudi  more  difficult 
and  unlikely.  While  many  of  these  steps 
could  have  been  accomplished  through 
amendments  to  the  existing  registrations. 
EPA  requested,  and  the  Registrants  that  have 
entered  this  Agreement  consented  to,  the 
issuance  of  replacement  registrations  and  the 
cancellation  of  existing  registrations  in  order 
to  allow  the  Agency  to  ensure  participation 
in  the  recall  and  exchange  program  set  forth 
in  this  Agreement  (by  allowing  the  Agency  to  . 
prohibit  the  sale  and  use  of  product  that  does 
not  conform  to  the  terms  of  this  Agreement). 
This  Agreement  and  thesecancellations  are 
neither  designed  nor  intended  to  afiiact  the 
availability  of  methyl  parathion  EC  products 
for  existing  outdoor  uses,  provided  those 
products  are  properly  packaged  and 
formulated  in  order  to  discourage  illegal 
divenion  to  indoor  uses.  In  addition  to 
packaging  and  fivmulation  changes,  tiiis 
Agreement  includes  provisions  for  the  recall 
of  existing  stocks  of  products  that  do  not 
conform  to  the  terms  of  this  Agreement  and 
the  replacement  of  such  stocks  with 
conforming  products,  as  well  as  provisions 
designed  to  educate  and  renund  distributors, 
sellers,  agricultural  users,  and  occupants  of 
indoor  areas  of  the  risks  of  illegal  indoor  use 
and  of  the  importance  of  using  methyl 
parathion  EC  products  only  for  their  lawfully 
labeled  uses. 

The  specific  terms  of  this  Agreement  are  as 
follows: 

1.  Within  2  weeks  of  the  effective  date  of 
this  Agreement,  any  party  to  this  Agreement 
that  desires  to  continue  to  hold  a  registration 
for  any' pesticide  product  containing  methyl 
parathion  as  the  sole  active  ingredient  in  a 
technical  (manufacturing  use)  product  or  in 
an  emulsifiable  concentrate,  non  micro- 
encapsulated, end-use  product  shall  submit 
to  EPA  an  application  for  r^istration 
pursuant  to  §  3(c)(7)(A)  of  FIFRA.  Such  an 
application  will  be  consistent  writh  the 
appropriate  provisions  of  paragraphs  7 
through  10  of  this  Agreement  and  conform 
with  the  provisions  of  Appendix  A  to  this 
Agreement  Such  an  application  shall  be 
deemed  to  be  complete  if  it  contains  all  the 
information  specified  in  Appendix  A  to  this 
Agreement  An  application  must  be  for  a 
product  that  is  identical  to  a  currently- 
roistered  product  in  composition  and 
labeling,  except  insofer  as  differences  an 
dictated  by  the  terms  of  this  Agreement  An 
applicant  may  include  in  its  application 
aitemative  ftnmulations,  provided  that  eadi 
such  formulation  is  identical  to  the 
composition  of  a  currently  registered  end-use 
product  except  insofer  as  differences  are 
dictated  by  the  terms  of  this  Agreement  No 
application  submitted  purauant  to  this 
Paragraph  may  cover  any  formulation  which 


contains  more  than  5  pounds  of  methyl 
parathion  per  gallon  of  end-use  product 

2.  Within  2  weeks  of  the  effective  date  of 
this  Agreement,  each  Registram  that  is  a 
party  to  this  Agreement  shall  submit  to  EPA, 
pursuant  to  §  6(f)  of  FIFRA,  a  request  for 
voluntary  cancellation  of  each  registration 
held  by  such  Registrant  identified  in 
Appendix  B  and  Appendix  D  to  this 
Agreement.  Any  such  request  for  voluntary 
cancellation  may  be  expressly  conditioned 
upon  EPA's  grant  of  any  application(s)  for 
registration  made  by  such  Registrant 
pursuant  to  Paragraph  1  of  tbis  Agreement, 
and  its  issuance  of  an  existing  stocks  ordeiis) 
conforming  to  paragraphs  (5)  and  (6).  as 
appropriate. 

3.  ^A  will,  as  expeditiously  as  possible, 
review  any  applications  for  registration 
submitted  pursuant  to  Paragraph  1  of  this 
Agreenwnt,  and  will  grant  any  soch 
appUcations  that  comply  with  the  tsnnt  of 
this  Agreement  EPA  will  make  a  good  feith 
efibit  to  act  on  any  such  application  within 
seven  working  days  of  receipt  of  the 
appUcation. 

4.  EPA  will,  as  expeditiously  as  possible, 
grant  requests  for  voluntary  cancellation 
submitted  pursuant  to  Paragraph  2  of  this 
Agreement  If  a  request  for  voluntary 
cancellation  is  conditioned  upon  the  grant  of 
an  appUcation(s)  for  r^istration  submitted 
purauant  to  Paragraph  1  of  this  Agreement 
EPA  will  not  grant  such  request  prior  to 
approving  the  application  for  registration. 
EPA  mil  publish  a  cancellation  order  in  the 
Federal  Ragielwr  aimouircing  the  effective 
date  of  such  cancellations  and  establishing 
conditions  concerning  the  sale,  distribution 
and  use  of  existing  stocks  of  the  canceled 
products. 

5.  EPA  does  not  intend  to  allow  any  safe. 
distribution,  or  use  of  existing  stocks  of  any 
EC  product  containing  methyl  parathion  at 
the  sole  active  ingredient  canceled  purauant 
to  the  terms  of  this  Agreement,  except  that 
the  Agency  does  intend  to  permit  sale  or 
distribution  for  the  purposes  of  fecilitating 
the  recall  of  canceled  product  purauant  to 
Paragraph  10.  continued  use  of  product  in 
containen  opened  prior  to  the  date  of  this 
Agreement,  and  use  of  recalled  product  for 
purposes  of  reformulation  into  products 
conforming  with  the  terms  of  this  Agreement 
EPA  intends  to  allow  the  continued  sale, 
distribution,  or  use  of  the  end-use  products 
listed  in  Appendix  D  and  canceled  purauant 
to  this  Agreement  until  such  stocks  are 
exhausted. 

6.  EPA  does  not  intend  to  allow  the  use  of 
existing  stocks  of  any  technical 
(manufarturing  use)  product  canceled 
pursuant  to  this  Agreement,  except  that  the 
Agency  does  intend  to  permit  the  use  of  such 
existing  stocks  of  technical  (manufacturing 
use)  product  to  formulate  end-use  products 
registered  purauant  to  Paragraph  3  of  this 
Agreement  and  in  compliance  with  all  the 
terms  of  this  Agreement  or  to  formulate  end- 
use  products  bearing  EPA  registration 
numben  279-2149;  279-2609;  4581-292; 
4787-19;  34704-183;  34704-478;  34704-715; 
or  an  end-use  product  that  hat  been 
specifically  approved  by  EPA  or  by  a  State 
under  FIFRA  Section  24  altar  the  date  of  this 
Agreement,  for  sale,  distribution  and  use  in 
any  or  ail  of  the  United  States. 
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7.  Applications  for  registntion  of  technical 
(maniifcrtiiring  use)  pesticida  products 
■ubmittad  punuant  to  Puagraph  1  must 
indiida  in  the  Oiractions  for  Um  section  of 
the  label  the  following  statements: 

"This  product  may  not  be  lefbnnulatBd 
into  end-use  pesticide  products  that  contain 
methyl  paiathion  as  the  sole  active  ingredient 
in  an  emulsifiable  concantiate  (EC),  non 
micro-encapsulated,  formulation  unless  the 
end-use  products:  (1)  are  packaged  in 
letumable,  refillable  contaiaeis  that  contain 
a  tamper-resistant  mechanism  (such  as  the 
MICRO  MATIC  valve  system)  that  does  not 
permit  removal  of  material  wnthout 
specialized  equipment  (unless  the  end-use 
product  is  labelMi  in  accordance  with 
Paragraph  9  of  the  December  1996  Agreement 
between  EPA  and  RagistranU  of  Products 
containing  Methyl  Parathion);  (2)  contain  in 
its  formula  a  stanching  agent  approved  by 
EPA  for  the  purpose  of  diiKouraging  indoor 
use;  (3)  are  parlragnd  in  labeled  containers 
bearing  a  unique  identification  number  that 
will  remain  on  the  label  or  container  at  all 
times:  and  (4)  do  not  contain  mora  than  5 
pounds  of  methyl  parathion  par  gallon  of 
end-oae  pioducL  This  product  may  only  be 
rsfocmulated  into  an  end-use  product  that 
does  not  contain  methyl  paradiion  as  the  sole 
active  ingredient  in  an  emulsifiable 
concmtrate,  non  micro-encapsulated, 
formulation  if  the  end-use  product  either 
bears  EPA  registration  numbers  279-2149; 
279-2609:  4581-292:  4787-19;  or  34704-183; 
34704-478:  34704-715;  or  has  been 
specifically  approved  by  EPA  or  by  a  State 
under  FIFRA  Section  24(c),  aftar  the  date  of 
this  Agreement,  fv  sale,  distribution  and  use 
in  any  or  all  of  the  United  States." 

e.  Apphcations  for  end-use  pesticide 
products  submitted  pursuant  to  Paragraph  1 
of  this  Agreement  must  contain  the  following 
stateowots  on  the  label: 

(A)  "SPECIAL  INSTRUCTIONS  FC» 
RESTRICTED  USE  PESTICIDE  RETAILERS: 
In  addition  to  any  other  required  records, 
restricted  use  pesticide  retailers  must  record 
at  the  time  of  sale  the  unique  container 
identification  number  on  this  label  or 
container  and  the  identity  of  the  purchaser  of 
the  container." 

(B)  (In  the  stocage  and  disposal  section  of 
the  label]  "Ratumable/RefiUaUe  Sealed 
Container  Do  not  break  seals  or  add  any 
material  to  the  container.  Do  not  rinse 
container  or  empty  any  residue  from 
container.  This  container  must  be  returned 
intact  after  use  to  the  point  of  purchase." 

(C)  [Appropriate  language  that  identifies 
the  equipment  necessary  for  the  removal  of 
product  from  the  container,  and  how  that 
equipment  must  be  used  in  order  to  remove 
product  from  the  container.) 

9.  An  application  for  an  end-use  pesticide 
product  registration  with  directions  for  use 
on  winter  wheat  submitted  pursuant  to 
Paragraph  1  may  include,  if  the  Registrant 
desires,  an  alternate  label  which  must 
include  the  following  language: 

"This  product  may  be  distributed,  sold  or 
used  only  for  application  to  winter  wheat  in 
Kansas,  Oklahoma  and  Texas.  All 
distributioa  or  sale  of  this  product  after 


March  31, 1997,  is  prohibited  unless  such 
distribution  or  sale  is  for  the  sole  purpose  of 
recalling  material  and  returning  it  to  the 
Registrant,  or  for  the  purpose  of  proper 
disposal.  Use  of  this  product  after  March  31, 
1997,  is  prohibited  unless  the  product  is 
opened  and  first  used  prior  to  March  31, 
1997.  Containers  unopened  on  or  after  March 
31, 1997,  must  be  returned  to  the  point  of 
purchase  for  replacement,  credit,  or  refund." 

10.  Applications  for  registration  submitted 
pursuant  to  Paragraph  1  must  include  a 
specific  request  that  the  following  conditions 
be  accepted  by  EPA  as  omditioiu  of 
registration: 

(A)  The  applicant  agrees  that,  as  a 
condition  of  registration,  the  following  steps 
will  be  taken  to  assure  that  existing  stocks  of 
pesticide  products  sold  under  any 
registrations  for  EC  products  listed  in 
Appendix  B  held  by  such  Registrant  and 
canceled  pursuant  to  Paragraph  4  of  this 
Agreement  are  recalled: 

(1)  Letters  to  Distributors:  Letters  must  be 
sent,  by  certified  mail,  return  receipt 
requested,  on  or  before  )anuary  31, 1997,  to 
all  persons  (other  than  another  signatory 
Registrant)  who  sell  or  distribute  to  retailers 
and  who  purchased  any  stocks  of  a  registered 
EC  product  listed  in  Appendix  B  directly 
from  the  Registrant  between  )anuary  1, 1994, 
and  the  date  of  this  Agreement,  informing  the 
distributor  that  the  registration  of  such 
product  has  been  or  %«rill  be  canceled 
punuant  to  this  Agreement:  that  after  the 
registration  is  canraled,  sale  or  distribution 
of  existing  stocks  of  such  product  (except  for 
purposes  of  facilitating  a  recall)  wiU  not  be 
lawful  under  FIFRA:  and  that  the  Registrant 
is  recalling  all  unopened  containen  of 
methyl  parathion  EC  products  down  to  the 
user  level.  The  letter  shall  further  state  that 
the  distributor  will  either  receive 
raplacement  product  of  equal  value  or  full 
credit  for  any  material  returned,  and  that 
Cheminova  or  the  Registrant  (whichever 
party  is  bearing  the  cost)  will  bear  the  cost 
of  transportation  of  product  from  the 
distributor  level  to  a  site  %vfaare  such  material 
will  be  collected  by  Cheminova  or  the 
Registrant  (vrhichever  party  is  collecting 
reulled  material). 

(2)  Letters  to  Retailera:  Letters  must  be  sent 
by  certified  mail,  return  receipt  requested,  by 
January  31, 1997,  to  all  other  persons  (other 
than  signatory  Registrants)  who  sold  any 
stocks  of  a  registered  EC  product  listed  in 
Appendix  B  between  January  1, 1994,  and 
the  date  of  this  Agreement,  informing  such 
person  that  the  registration  of  such  product 
has  been  or  will  be  canceled  pursuant  to  this 
Agreement:  that  after  the  registration  is 
canceled,  sale  or  distribution  of  existing 
stocks  of  such  product  (except  for  purposes 
of  farilifting  a  recall)  will  not  be  lawfril 
under  FIFRA:  and  that  the  Registrant  is 
directing  a  recall  of  all  unopened  containers 
of  such  products  down  to  tlie  user  leveL  The 
letter  shall  request  that  each  retailer  notify 
every  customer  that  purchased  such  product 
from  the  recipient  after  January  1, 1995,  of 
this  recall  effort,  and  encourage  the  customer 
to  return  unopened  containen  to  the 
recipient  for  either  replacement  product  of 
equal  value  or  full  credit  The  letter  shall  also 
notify  the  retailer  that  the  recipient  will  get 


either  replacement  product  of  equal  value  or 
full  credit  for  all  material  returned  by  the 
recipient,  and  shall  provide  the  recipient 
with  information  on  how  to  return  product 
to  the  Registrant  or  to  some  other  peraon 
collecting  recalled  product  for  the  Registrant 

(3)  The  Registrant  fulfills  its  obligations  as 
set  fbrth  in  each  of  the  lettsn  described  in 
subparagraphs  (A)(1)  and  (AK2)  of  this 
Paragraph. 

(4)  The  Registrant  will  notify  EPA  within 
forty-five  days  after  the  effoctive  date  of  this 
Agreement  of: 

(a)  the  location  of  collection  sites  for 
recalled  material; 

(b)  the  name  and  address  of  each  person 
who  was  sent  a  letter  pursuant  to 
subparagraphs  (A)(1)  and  (AH2)  of  this 
paragraph,  and,  for  each  addressee,  whether 
the  letter  was  delivered,  whether  the 
addressee  responded,  whether  the  addressee 
participated  or  has  indicated  that  he/she 
plans  to  participate  in  the  recall,  and  the  total 
amount  returned  by  each  addressee;  and 

(c)  the  location  of  the  registved 
establishments  that  will  cany  out  the 
reformulation. 

For  purposes  of  compljring  with  these 
conditions  of  registration,  a  conforming  letter 
will  be  deemed  to  have  been  sent  if:  (1)  the 
letter  was  sent  prior  to  the  efiiBCtive  date  of 
this  Agreement  and  the  letter  informed  the 
recipient  of  the  recall  effort  and  that  returned 
material  will  be  credited:  and  (2)  the 
Registrant  contacts  on  or  before  February  21, 
1997,  either  by  telephone  or  by  certified  mail, 
return  receipt  requested,  all  addressees  who 
have  neither  returned  any  product  nor 
communicated  with  the  Registrant 
concerning  the  recall  effort.  If  such  contact  is 
by  telephone,  the  Ragistzant  shall  make  a 
vrritten  record  that  shall  include  the  date  and 
time  of  call;  the  identity  of  the  addressee;  the 
name  and  title  of  the  person  spoken  with; 
whether  the  addressee  was  aware  of  the 
recall  effort:  and  whether  the  addressee  has 
any  material  to  be  recalled.  If  the  addressee 
¥ras  not  aware  of  the  recall  effort,  the 
Registrant  shall  also  provide  the  addressee 
witii  all  the  information  that  would  have 
been  provided  had  a  letter  been  sent 
pursuant  to  subparagraph  (AKD  or  (A)(2). 
whichever  letter  would  have  been 
appropriate  for  the  particular  addressee. 
Such  telephone  records  shall  be  provided  to 
EPA  on  or  beforg  March  31, 1997.  If  a 
certified  letter  is  sent,  the  letter  shall  contain 
all  the  information  that  must  be  included  in 
any  latter  sent  pursuant  to  subparagraph 
(A)(1)  or  (A)(2).  whichever  letter  U 
appropriate  for  the  particular  addressee,  and 
the  Registrant  shall  provide  to  EPA  on  or 
before  March  31, 1997,  the  information 
required  by  subparagraph  (A)(4)(b). 

Also  for  purposes  of  complying  with  this 
condition  of  registntion,  a  Registrant  may 
rely  on  any  other  signatory  Registrant  to 
perform  any  of  the  obligations  called  for  in 
this  Paragraph,  provided  that  each  Registrant 
understands  that  fiulure  to  send  letten  to 
purchaaen  of  a  particular  Registrant's 
canceled  product  will  be  considered  a 
violation  of  the  condition  of  registration  of 
such  Rsgistrant's  replacement  product 
granted  punuant  to  Paragraph  3  of  this 
Agreement 


(B)  All  end-use  products  produced  under 
ragistmtioiu  granted  punuant  to  Paragraph  3 
of  this  Agreement  shall  contain  either  valeric 
acid  or  another  stenching  agent  specifically 
approved  by  the  Agency  in  writing  for 
inclusion  in  EC  products  containing  methyl 
parathion  as  the  sole  active  ingredient 
Neither  the  presence,  identity,  nor  certified 
limits  of  sudi  stenching  agent  may  be 
changed  without  the  prior,  written  approval 
of  EPA. 

(C)  All  end-use  products  produced  under 
registrations  granted  pursuant  to  Paragraph 
13  of  this  Agreement  shall  be  packaged  in 
returnable,  refillable  containen  that  bear  a 
tamper-resistant  mechanism  (such  as  the 
MICRO  MATIC  valve  system)  that  is 
designed  to  not  permit  removal  of  material 
without  specialized  equipment  and  that 
contain  a  unique  identification  number  that 
appean  either  on  the  label  or  on  the 
container  itself,  except  that  prior  to  March 
31, 1997,  end-use  products  may  be  packaged 
in  fifty-five  gallon  drums  containing  a  unique 
identification  number  if  the  product  label 
conforms  with  Paragraph  9  of  this 
Agreement. 

(D)  No  language  identified  in  Paragraphs  7 
through  9  of  this  Agreement  may  be  changed 
by  a  Registrant  without  fint  obtaining  prior, 
written  approval  from  EPA. 

(E)  The  R^istrant  must  establish  a  system 
to  track  all  sales  of  all  individual  end-use 
product  sold  under  registrations  granted 
punuant  to  Paragraph  3  of  this  Agreement 
through  all  levels  of  the  distribution  chain. 
The  registrant  must,  upon  request  by  EPA  or 
an  appropriate  State  authority,  provide 
information  from  such  a  system  regarding  the 
particular  identity  of  the  purchaser  or  seller 
of  any  particular  container  and  the  date  of 
sale. 

(F)  In  the  case  of  registntioiu  held  by 
Cheminova  Agro  A/S  and/or  Cheminova.  Irtc 

("Cheminova"),  Cheminova  will  conduct 
an  education  campaign  that  meets  the 
specificatioiu  set  forth  in  Appendix  C  to  this 
Agreement 


(G)  The  R^istcant  agrees  that  failure  to 
comply  with  any  of  the  conditions  of 
r^istration  set  forth  in  this  Paragraph  shall 
be  grounds  for  cancellation  of  the  affscted 
fegistration(s)  under  FIFRA  section  6(e). 

11.  All  the  signatories  to  this  Agreunent 
agree  that  they  will  not  challenge  any  of  the 
provisions  of  this  Agreement  in  any  forum. 

12.  This  Agreement  constitutes  the 
complete  agreement  reached  by  EPA  and  the 
Registrants. 

13.  EPA  does  not  intend  to  require  persons 
other  than  nonsignatory  registrants  to  make 
any  report  punuant  to  FIFRA  section  6(g)  for 
products  canceled  punuant  to  this 
Agreement  before  March  15, 1997. 

14.  EPA  does  not  intend  at  this  time  to 
grant  any  application  for  registration,  or 
amendment  to  any  existing  registration,  of 
any  technical  (manufacturing  use)  product 
containing  methyl  parathion  as  the  sole 
active  ingredient,  or  of  any  end-use  product 
containing  methyl  parathion  as  the  sole 
active  ingredient  in  an  EC,  non  micro- 
encapsulated formulation,  unless  the 
registration  either  conforms  to  the  applicable 
terms  of  this  Agreement  or  includes  terms 
and  conditions  that  provide  equivalent 
controls  designed  to  minimize  the  possibility 
of  unlawful  indoor  use.  If  EPA  does  grant  any 
registrations  similar  to  the  ones  granted 
puntiant  to  Paragraph  3  of  this  Agreement 
with  terms  and  conditions  diffiBrent  than 
those  set  forth  in  this  Agreement,  the 
signatory  Registrants  may  request  (through 
appropriate  applications  for  new  registrations 
or  amendments  to  existing  registrations) 
registrations  with  similar  conditions 
punuant  to  FIFRA  section  3(c)(7)(A). 

15.  This  Agreement  shall  take  effect  if 
Cheminova  and  EPA  sign  the  Agreement  The 
effective  date  shall  be  the  date  that  the  last 
party  signs  the  Agreement  or  January  15, 
1997,  whichever  occun  earlier. 

Dated  this  30th  day  of  December  1996 
Enviroimiental  Protection  Agency 

Signed  12/30/96 
Cheminova  Agro  A/S 

Appendix  B 
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Signed  12/30/96 
Helena  Chemical  Company 

Signed  1/6/97 
Rivenide/Terra  Corporation 

Signed  1/15/97 
Platte  Chemical  Company,  Inc. 

Signed  1/15/97 
Micro  Flo  Company 

Signed  1/7/97 
Wilbir  Ellis  Company 

Signed  1/15/97 

Ai^MBdiz  A 

An  application  for  the  registration  of  a 
product  containing  methyl  parathion 
sulmiitted  pursuant  to  this  Agreement  shall 
include  the  following: 

*  A  Cover  Letter 

*  An  Application  for  Pesticide  Registntion 
(8570) 

*  A  Confidential  Statement  of  Formula 
(CSF)  (8570-4) 

*  A  Formulator's  Exemption  Form  (in  the 
case  of  an  application  for  an  end-use 
product) 

*  Five  Copies  of  draft  Uhnlif^g  which  ouy 
consist  of  a  hand  edited  label  from  an 
existing,  similar  product 

The  cover  letter  shall  state  that  the 
application  Is  for  registration  of  a  product 
under  the  Agreement,  and  that  the  applicant 
relies  upon  data  submitted  to  support  the 
registration  of  the  product(s)  that  the 
applicant  voluataiily  seeks  to  cancel.  It  shall 
aim  state  that  the  labeling  of  the  product 
complies  with  the  terms  of  the  Agreement, 
that  maintenance  of  the  registration  is 
conditioned  upon  compliance  %vith 
Paragraph  10  of  the  Agreement,  and  that 
failure  to  comply  with  those  conditions  may 
result  in  cancellatioii  of  the  registration 
under  FIFRA  Section  6(e).  The  letter  must 
include  the  EPA  registration  nundier  of  the 
product  to  be  canceled  to  whidi  this 
application  is  substantially  similar,  and  must 
state  that  the  application  qualifies  for 
expedited  review  imder  the  terms  of  the 
Agreement 


Company 

Reg.  No. 

Product 

SLNs 

WSmtESs 

2935-142 
2935-363 

2935-421 

MeCnyi  PafSitHOA  4 
MflOiyl  Paiathion  5 

Methyl  Parathion  7.5 

TX910009 
10870012 
10920007 

MTgeooo4 

OA920012 
WA920016 

HvmaocH 

Cheminova 

4787-4 
4787-11 
4787-18 
4787-22 

MP  Technical 
MsHiyl  Paraltiion  4  EC 
Mattiyf  Parathion  7.5 
Pranlox  MP  Technical 

TX  960013 

HMsna 

5905^ 

5905^*14 

4LB  Methyl 
7.5  Methyl 

TX950012 
WA920014 
TX910a06 

977M4 
977M18 

Melhyl4 
Methyl 

ID920014 

WA930015 

TX940013 
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Appeixlix  B— Continued 

Table  1 


Cotnpany 

nao-Mo. 

Product 

SUM 

UAP(PMto) 

34704-10 

34704-72 
34704-04 
3470^433 

l)Mhy<4E 

M«jhy<7^ 
Mfltfiyl  5E 

10820009 

MS820047 

MTWQ003 

NO790009 

OR9e0018 

WA9e0017 

lAoo  HO 

siose-tt 

51036-42 
5103»«a 
5103»278 

kMhyl4 

MaSiyt  liquid  4  Prod  #909 

M«hy46EC 

T«c»inicail4P 

vawooT 

WA940028 

Education  Campaign  to  ba  Condudad  by 
Chamiimva 

Oiamiiiova  shall  conduct  an  aducatk» 
f— p«<gi«  that  will  includa  tba  following 
alamuita: 

1.  Chaminova  will  includa  in  it>  product 
stawaidafaip  pcagnm  a  campaign  to  aducata 
faranilatan.  diatiibiitan.  ratailan.  daalats. 
applicalan  and  pwMn  about  the  addttioD  of 
Um  ttacking  agant  and  tha  laaaooa  far  doing 
■a  Tha  campaign  will  ba  daaignad  to  inform 
tha  tMft  audiaoca  that  pranrantion  of  miauaa 
of  matfayl  paiathioo  EC  products  is  a  priority 
and  tha  laitst  audianoa  baa  an  nhUgatinn  to 
ansura  that  tha  product  is  not  divartad  for 


Tha  '•■T*^  will  includa.  at  a  minimum, 

(a)  Maili^i  to  ba  complatad  by  March  31. 
1997.  to  all  Unitad  Statas  ratailars  of  mathyl 
p—— *«»«■«  EC  products  and  to  all  Unitsd 
Stalaa  nalinnal  organiiatinns  iap«aaanting 
giowats  of  dofia  far  which  mathyl  parathion 
has  a  ragistarad  uaa; 

(b)  IsBuanoa  of  a  praaa  atalamant  or  1 


(c)  Placamant  of  "adrsttuiials"  which  will 
ba  initiatad  by  March  31. 1«e7.  and  will  ba 
aaat  to  print  madia,  inrhiding  at  a  minimum. 
Past  Control  Tachaology.  Paat  Managiwnant. 
rwm  Chamirah.  and  Tha  Cotton  Giowar. 

By  Pahruaiy  15. 1997,  Chaminova  will 
pravida  EPA  with  dnfts  of  tha  matarials  to 
ba  usad  in  this  campaign,  forraviawand 
commant  EPA  wiU  provida  commants  to 
Chaminova  nvithin  (iftaan  calandar  days  of 
racaipt  of  tha  matarials.  If  Ghaminova 
iliiaginiM  with  any  commants  subraittad  by 
EPA.  Chaminova  and  EPA  shall  negotiata  in 
good  faith  to  raaolva  such  itisagiiiainant(s).  If 
tha  paitiaa  ara  unabla  to  raach  agrsamant  oa 
any  mattar  aftar  such  nagotiations.  stthar 
party  may  rsqoaat  that  ths  Diractor  of  tha 
Ofltca  of  Paatkida  Propams  at  EP  A 
("Diiactor^)  raaolva  tha  mattar.  Upon 
Chaoiinova's  raquast.  tha  Diractor 
with  Chaminova  bafara  raaching  a  dacision 
OD  tha  mattar.  Chaminova  shall  acoapt  tha 
Diractor's  dacision  as  final,  and  matarials 
usad  in  tha  >^T"g"  shall  ba  oonsistant  with 
tha  Diractor's  dadakm. 

2.  Cbaaunova  wiU  davalop  and  distiibuta 
both  a  vidao  public  sarvic*  announcamaot 
(PSA)  and  an  audio  PSA  which  provida 
infarmatioa  to  tha  public  coQcaniiag 


avoiding  indoor  use  of  agricultural  paaticidas 
in  ganaral.  and  about  mathyl  parathion  in 
particular. 

(a)  By  tha  sod  of  Pafaruarr  1997. 
Chaminova  will  salact  a  public  ralations  firm 
to  manags  this  effort 

(b)  By  March  15. 1997.  Chaoiiaova  will 
submit  tha  propoaad  PSA  scripts  to  EPA  for 
commanL  EPA  wiO  provida  commants  to 
Chaminova  within  fifteen  calendar  days  of 
receipt  of  the  materials.  If  Cheminova 
iliiagiiiiis  with  any  comments  submitted  by 
EPA.  Cheminova  and  EPA  shall  negotiate  in 
good  faith  to  reaolve  such  disagreement(s).  If 
the  peitias  are  unable  to  reach  agraament  on 
any  matter  after  such  negotiations,  either 
party  may  request  that  ths  Director  of  the 
Office  of  Pesticide  Programs  at  EPA 
("Diractor")  reeolve  the  matter.  Upon 
Cheminova's  raquast.  the  Director  shall  meet 
with  Chaminova  before  raarhing  a  decisioo 
on  the  mattar.  Cheminova  shall  accept  the 
Diractor's  decision  as  final,  and  tha  PSAs 
shall  be  consistent  with  the  Director's 
dsdsion.  Chaminova  will  complete 
production  of  tha  PSAs  within  75  calender 
days  of  racahring  EPA  mmmants  (or.  if  than 
ara  any  disegraements.  of  final  rasoiutioo  of 
such  disegraements)  or  by  )uoe  15, 1997 
(whichever  is  later). 

(c)  Cheminova  will  work  widk  EPA  and 
with  staff  at  tha  U.S.  Department  of 
A^icuhura's  Food  and  Nutrition  Network  (to 
the  extent  that  the  Food  sod  Nutrition 
Network  judges  the  PSAs  appropriate  for  its 
program)  to  identify  the  list  of  recipients  of 
the  PSAs.  At  a  minimum,  this  list  will 
include  (1)  maior  radio  and  television 
stations  throughout  U.S.  cotton  grovring 
statea  as  well  as  tha  states  of  Michigan.  Ohio, 
and  Illinois,  and  (2)  state  aganries  and  local 
or  national  trrganirs^'^t^f  which  ara 
appropriate  for  diseeminating  the  PSAs. 

(d)  Cheminova  Mrill  produce  sufBdeot 
copies  of  the  PSAs  for  thoee  recipients 
identified  pursuant  to  subpeiagraph  (c).  and 
%vill  distribute  copies  to  these  groupe  by  July 
15. 1997.  or  by  the  date  30  days  after 
completing  production  of  the  PSAs, 
whichever  is  later. 

3.  Cheminova  will  sistime  the 
raaponstbiHty  for  developing  the  newly 
added  component  on  deteiranoe  of  misuse 
for  the  Beat  Management  Practioea  Task 
Force's  educational  and  training  program. 
The  Task  Force  has  sginil  that  the  training 


will  be  conducted  by  the  sales  forces  of  the 
eight  agrochemical  companies  which  ara 
members  of  the  Taak  Faroe. 

(a)  The  education  prugiam  will  target 
formulatora/distributors,  deeleis/retailers. 
certified  applicaton  (e.g.,  custom 
applicators),  and  growers. 

(b)  The  matarials  to  be  used  in  the  program 
will  include  farochurea,  point-of-purchase 
displays  for  dealerahipe,  advertiMments  in 
dealer  magaTinns  or  other  written  matariaL 
The  main  forum  far  the  misuse  component 
discussed  in  subperagraph  (c)  will  be 
meetings  «nth  distributors,  retailers, 
applicators,  and  giowers. 

(c)  The  misuse  component  vrill  focus  on 
the  importance  of  keeping  restricted  use 
mstsrials  out  of  the  hands  of  uncertified 
applicators  and  will  specifically  mention  the 
prevention  of  illegal  diversion  of  agricultural 
pesticides  for  household  use,  as  well  sa 
specific  responsibilities  and  actioiu  theae 
target  groups  can  take  in  helping  to  prevent 
such  diversions.  The  program  will  include  a 
discussion  of  the  potential  cavil  and  criminal 
penaltiea  that  ara  implicated  by  sale  to 
uncertified  applicators,  the  risks  to  human 
health  and  the  environment,  and  the  stake 
which  distributors,  retailers,  and  farmers 
have  in  ensuring  that  the  availability  of 
valuable  crop  protection  tools  ara  not 
)eopardiied  by  mistise 

(d)  Cheminova  will  include  key  grower 
Ofganizatioiu  (e.g..  National  Cotton  Council, 
Deha  Council)  in  the  development  of  the 
materials  for  the  deterrence  component 
through  review  and  comments  on  drafts. 


Compeny 

nag.Na 

Pvodud 

IMbwEBa 

2986-482 

PvMhion  6-3 

»Wm 

5906-199 
5906415 

ga-i-aa,|,,M   ti^tm^ 

PnMon 
PmtfHOfvMOTvyi  P 

9779-153 
977M07 
977M2S 

M#4iMtwl44E 
MilMs9M63ULV 

oahoneaT 
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List  of  Sobfecti 

Enviionmental  protection.  Pesticides. 
Voluntary  cancellations. 

Dated:  April  IS,  1997. 
Lais  A.  Roeai, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Propams. 

[FR  Doc.  97-11019  Filed  4-29-97;  8:45  am] 
SSJJWQ  coQg  s»ao  so  F 

EMVIRONMEHTAL  PROTECTION 
AGENCY 

[PF-728;FRL-6600-q 

Notice  of  RHng  of  Pesticide  Petftione 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  This  notice  announces  the 
initial  filing  of  pesticade  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agriculttual  commodities. 
IMTE8:  Comments,  identified  by  the 
docket  control  number  PF-728,  must  be 
received  on  ocbeisre  May  30, 1997. 
A00RE8S8S:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divison  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  «2. 1921 
JeCEsrson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CSI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  induMon  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUmMER  WTOWMTION  CONTACT:  By 
mail,  George  LaRocca,  ftoduct  Manager. 


(PM  13),  Registration  Division  (75d6C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  S.W.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefierson  Davis  Highway,  Arlington.  VA, 
703-305-6100;  e-mail: 
larocca.georgedepamail.epa.gov. 

SUPPLBIENTAirr  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultural  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comestic  Act  (FFIXIA).  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408Cd)(2)-,  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  grantiaig  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
luder  docket  control  number  PF-728 
(including  tx)mmenfts  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
imduding  printed,  paper  versions  of 
electronic  comments,  wdiich  does  not 
include  any  information  claimed  as  CBI, 
is  avaiU)le  for  inspection  from  8:30 
a.m.tD  4  p.m.,  Monday  through  Friday, 
exxdading  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADIHIESSES"  at  the  beginning  of  diis 
document 

Electronic  comments  can  be  sent 
direcUv  to  EPA  at: 

opp-dockofnpamailepa  gov 

Electnmic  (xmunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  (PF-728)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

AnHmtity:  21  US.C  34ta. 

ListofSabiects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
retjtiirements. 


Dated:  April  10. 1997. 

Stephen  L.  Johnaoa. 

Director,  Registration  Divtitm,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitio— 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Gowan  Con^iaBy 

PP6F4738 

EPA  has  received  a  pesticide  petition 
(PP  6F4738)  from  Gowan  Company,  P. 
O.  Box  5569,  Yuma.  AZ  85366-5569. 
The  petition  proposes,  pursuant  to 
section  408  of  tlw  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C7 
346a(d),  to  amend  40  CFRi»ait  180  to 
estaUish  tolerances  for  theacariqide 
hexythiazox  (The  chemical  name  of 
faexythiazox  is  trans-5-(4-£hk)rophenyl)- 
N-cyclohexyl-4-iiMthyl-2- 
oxothiazolidine-3-carboxamide.)  and  its 
metabolites  (Metabolites  containing  the 
(4-chlorophenyl)-4-msthyl-2-oxo-3- 
thiazolidine  moiety -are  included  in  the 
tolerance  expression.)  in  or  on  the  raw 
agricultural  commodities  sttme  fruits 
(except  plums)  at  1  put  per  million 
(ppm),  dmonds  at  0.2  ppm  and  almond 
huUs  at  10  ppm,  and  also  in  milk,  cattie 
meat  and  cattle  fat  at  0.05  ppm  and 
cattle  meat  byproducts  at  0.1  ppm.  The 
proposed  analytical  method  is  high 
performance  liquid  chromatography 
with  an  ultraviolet  detector  (HPLC  with 
UV  detection). 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  hexythiazoxia  apples,  pears,  grapes 
and  citrus  has-been  studied.  Tlw  ma)or 
portion  of  the  residue  is  parent 
compound.  The  metabolites  are 
hydroxycyclohexyl  and  ketocyclohexyl 
analogs  of  hexythiazox  and  die  amide 
formed  by  loss  of  the  cyclohexyl  ring.    . 

2.  Animal  m^abolism.  The 
metabolism  of  hexythiazox  in  goats, 
hens  ami  rats  has  been  studied. 
Metabolic  pathways  in  animals  are 
similar  to  those  in  plants. 

3.  Analytical  method.  An  adequate 
analytical  method  (HPLC  with  UV 
detection)  is  available  for  enforcement 
purposes.  Parent  con^raund  and  all  of 
its  metabolites  are  converted  to  a 
common  moiety  before  analysis. 
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4.  fiiagnitude  of  residues.  Twenty-four 
stone  fruit  residue  trials  were  conducted 
over  three  years.  The  geographic 
distribution  of  the  trials  agrees  with  the 
recommendation  given  in  the  "EPA 
Residue  Chemistry  Guidance"  (1994).  In 
these  trials,  the  maximum  combined 
residues  of  hexythiazox  and  its 
metabolites  were  0.52  ppm.  Seven 
almond  residue  trials  were  conducted 
over  three  years.  In  these  trials,  the 
mayimiiin  combined  residues  of 
hexythiazox  and  its  metabolites  were 
0.17  ppm  in  almond  nutmaat  and  7.5 
ppm  in  the  raw  agricultural  commodity 
almond  hulls. 

B.  Toxicolopcal  Profile 

1.  Acute  toxicity.  The  acute  oral  and 
dennal  LOw  of  technical  hexythiazox  is 
greato'  than  5,000  mg/kg,  and  the  4-hour 
acute  inhalation  LCjo  is  greater  than  2 
mg/L  It  is  not  a  dermal  irritant  or 
snositiaer  and  is  a  mild  eve  irritant 

2.  Cenotoxicity.  The  following 
genotoxicity  tests  were  all  negative: 
Ames  gene  mutation,  Chinese  hamster 
owy  (CHO)  gene  mutation,  CHO 
chromosome  aberration,  mouse 
micronudexu  and  rat  hepatocyte 
unscheduled  DNA  synthissis. 

3.  Reproductive  and  developmental 
toxicity.  Hexythiazox  has  not  been 
obeerved  to  induce  developmental  or 
reproductive  effsct;.  The  lowest 
reproductive  or  developmental  NOEL 
(hfo  Observed  EfCact  Lewel)  observed 
was  200  mg/kg/day,  the  highest  dose 
tested,  in  a  2-generation  rat 
reproduction  study. 

4.  Chronic  toxicity.  The  Office  of 
Pesticide  Programs  has  established  the 
Refisrence  Dose  (RflD)  for  hexythiazox  at 
0.025  mg/kg/day.  The  RfiD  for 
hexythiazox  is  besed  on  a  1-year  dog 
fisetUng  study  with  a  NOEL  of  2.5  nig/ 
kg/day  and  an  uncertainty  Csctor  of  100. 
Tm  Midpoint  effect  of  concern  was 
hypertrophy  of  the  adrenal  cortex  in 
both  sexes,  decreased  red  blood  cell 
counts,  hemoglobin  content  and 
hematocrit  in  males. 

5.  Carcinogenicity.  The  Agency  has 
classified  hncythiazox  as  a  category  C 
(possible  human)  carcinogen  based  on 
an  increesed  incidence  of  hepatocellular 
cardnomes  (p  =  0.028)  and  combined 
adenomas/carcinomas  (p  =  0.024)  in 
female  mice  at  the  highest  dose  tested 
(1,500  ppm)  when  compared  to  the 
controls  as  well  as  a  sigoificanUy 
inoeaaed  (p  <0.001)  incidence  of  pre- 
neoplastic hepatic  nodules  in  both 
males  and  females  at  the  highest  dose 
tested.  The  decision  supporting  a 
category  C  classification  was  based 
ptinouBily  on  the  bet  that  only  one 
species  was  afiiscted  and  mutagenicity 
studies  were  negative.  In  classifying 


hexythiazox  as  a  category  C  carcinogen, 
the  Agency  concluded  that  a 
quantitative  estimate  of  the  carcinogenic 
potential  for  humans  should  be 
calculated  because  of  the  increesed 
incidence  of  liver  tiimors  in  the  female 
mouse.  A  Ql*  of  0.039  (mg/kg/day )-l  in 
human  equivalents  was  calculated. 

C.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.448]  for  combined  residues  of 
hexythiazox  [trans-5-(4-chlorophenyl)- 
A^-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide|  and  its 
metabolites  containing  the  (4- 
chlorophenyI)-4-methyl-2-oxo-3- 
thiazoQdine  moiety  in  or  on  apples  at 
0.02  ppm  and  pears  at  0.3  ppm.  The 
nature  and  metabolism  of  hexythiazox 
in  plants  and  animals  is  adequately 
understood. 

Hexythiazox  is  also  registered  for  use 
on  outdoor  ornamental  plants  by 
commncial  applicators  only.  It  is 
believed  that  non-occupational 
exposure  from  this  use  is  very  low. 
Hexythiazox  is  not  registered  for 
greenhouse,  la%vn,  garden,  or  residential 
use.  The  environmental  fate  of 
hexythiazox  has  been  evaluated,  and  the 
compound  is  not  expected  to 
contaminate  groundwater  or  surfece 
water  to  any  measiirable  extent. 

1.  Chroruc  Exposure.  The  Agency  has 
estimated  in  the  Federal  Segi^er  of 
February  21, 1996.  [61  FR  6552-6554] 
(FRL-5350-6).  that  current  uses  on 
apples  and  pears  would  residt  in  an 
exposure  of  0.000051  mg/kg/day  for  the 
U.S.  population,  assuming  that  all 
residues  are  at  tolerance  levels  and  100 
percent  of  the  crops  are  treated.  Non- 
nursing  infents.  the  subgroup  having  the 
highest  exposure,  would  have  an 
exposure  of  0.000600  mg/kg/day.  Using 
the  same  conservative  assumptions,  it  is 
calcTilated  that  the  current  and  proposed 
uses  together  would  result  in  an 
exposure  of  0.001920  mg/kg  for  the  U.S. 
population  and  0.006598  n^kg/day  for 
non-nursing  infents,  which  remains  the 
most  highly  exposed  subgroup. 

Actu^  exposure  will  be  much  lower, 
however.  Only  a  small  fraction  of  these 
crops  will  be  treated  with  hexythiazox, 
and  average  residues  are  fer  below  the 
tolerance  levels.  For  example,  residues 
in  apples  treated  at  10  times  the 
currentiy  approved  application  rata 
remained  below  the  limit  of 
qiiantitation.  0.01  ppm.  Also,  residues 
in  apple  juice  are  expected  to  be  less 
than  50  percent  of  the  residue  level  in 
the  whole  fruit  Average  residues  in 
stone  fruits  except  cherries  are  expected 
to  be  7  percent  of  the  pro[K>sed 
tolerance  level,  average  residues  in 
cherries  ara  expected  to  be  11  percent  of 


the  tolerance  level  and  average  residues 
in  almond  nutmeat  are  expected  to  be 
below  20  percent  of  the  proposed 
tolerance  level.  Furthermore,  only  a 
very  small  percentage  of  crops  (less  than 
1  percent  up  to  5  percent,  depending  on 
the  crop)  are  expected  to  be  treated  with 
hexythiazox.  When  actual  residues 
rather  than  tolerance  levels  and  the 
percentage  of  treated  crop  are  taken  into 
account,  then  the  actual  exposure  is 
estimated  to  be  0.0000013  mg/kg/day  for 
the  U.S.  population. 

Cowan  has  not  conducted  a  detailed 
analysis  of  potential  exposure  to 
hexythiazox  via  drinking  water  or 
outdoor  ornamental  plants.  However,  it 
is  believed  that  chronic  exposure  from 
these  sources  is  very  small. 

2.  Acute  exposure.  No  developmental, 
reproductive  or  mutagenic  effects  have 
been  observed  with  hexythiazox. 
Therefore,  an  analysis  of  acute  exposure 
has  not  been  conducted. 

3.  Cumulative  effects  note.  At  this 
time  Cowan  has  not  reviewed  available 
information  concerning  the  potentially 
cumulative  effects  of  hexythiazox  and 
other  substances  that  may  have  a 
common  mechanism  of  toidcity.  For 
purposes  of  this  petiticm  only,  Gowan  is 
considering  only  the  potential  risks  of 
hexythiazox  in  its  aggregatai  exposure. 

D.  Determination  t^Sc^etyfor  U.S. 
Population 

1.  Chronic  Eisk.  The  Agency  has 
calculated  in  the  Federal  Register  of 
February  21, 1996,  [61  FR  6552-6554], 
(FRL-5350-6),  assuming  that  residues 
are  at  tolerance  levels  and  100  percent 
of  crops  are  treated,  that  the  current  use 
on  apples  and  pears  utilizes  0.2  percent 
of  the  RfD  for  the  U.S.  population  and 
2.4  percent  of  the  RfD  for  non-nursing 
infents.  Using  these  same  assumptions, 
it  is  calculated  that  aU  current  and 
proposed  uses  would  result  in  TMRCs 
equivalent  to  7.7  percent  of  the  RfD  for 
the  U.S.  population  and  26.4  percent  of 
the  RfD  for  non-nursing  infents. 
However,  when  actual  residues  rather 
than  tolerance  levels  and  the  percent  of 
crop  treated  are  taken  into  account, 
actual  chronic  risk  for  the  U.S. 
population  is  expected  to  be  only  0.005 
percent  of  the  Rfl}. 

The  actual  dietary  carcinogenic  risk  to 
the  U.S.  popufetion  is  calculated  to  be 
5  X  10-8,  which  is  well  below  the 
Agency's  criterion  of  1  x  10-6. 

2.  Acute  Risk.  An  estimate  of  acute 
risk  with  this  compound  has  not  been 
conducted  since  no  acute  reproductive 
or  developmental  effects  have  been 
observed. 
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E.  Determination  of  Safoty  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infrmts  and 
children  to  residues  of  hexythiazox, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation  study  in 
the  rat  The  developmental  toxicity 
studies  are  designed  to  evaluateiedverse 
effscts  on  the  developing  organism 
resulting  from  pesticide  exposure 
-during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  informtfion  relating  to  effects 
from  exposurrto  the  pesticide  on  the 
reproductive  cap^ility  of  mating 
animals  and  data  on  systemic  toxicity. 

No  developmental  m  reproductive 
effscts  have  been  observed  in  any  study 
with  hexythiazox.  The  lowest  acute 
NOEL  was  2.400  ppm  in  the  diet  (200 
mg/kg/day),  the  highest  dose  tested,  in 
the  2-gmeiation  rat  reproduction  study. 
In  the  rat  developmental  study,  the 
maternal  and  fiatotoxic  NOEL  was  240 
mg/kg/day  and  the  developmental 
NOEL  was  2.160  mg/kg/day.  the  highest 
dose  tested.  In  the  rabbit  dsvriopmental 
study,  the  maternal  and  developmental 
NOEL  was  1,080  mg/kg/day,  the  highest 
dose  tested. 

Taking  into  account  ounesit 
toxicological  data  reqiiirements.  the 
database  for  hexythiazox  relative  to 
prenatal  and  postnatal  effects  is 
complete.  In  the  rat  developmental 
study,  the  NOELs  for  maternal  toxicity 
and  fetotoxidty  were  the  same,  which 
suggests  that  there  is  no  special  prenatal 
sensitivity  in  the  absence  of  maternal 
toxicity.  Furthermore,  the  lowest 
developmental  or  reproductive  NOEL  is 
two  orders  of  magnitude  higher  than  the 
chronic  NOEL  on  which  the  RfD  is 
based.  It  is  concluded  that  there  is  a 
reasonable  certainty  of  no  harm  to 
infents  and  children  from  aggregate 
exposure  to  hexythiazox  residues. 

F.  International  Tolerances 

Codex  maximum  residue  levels 
(MRLs)  of  1  mg/kg  (1  ppm)  have  been 
established  for  residues  of  hexythiazox 
in  cherries  and  peaches.  The  U.S. 
tolerance  proposal  for  stone  fruits  is  in 
harmony  with  these  MRLs.  There  are  no 
Codex  MRLs  for  the  other  commodities 
in  this  petition. 

2.  AgroEvo  Eavjronmental  Health 

PP  7F4820 

EPA  has  received  a  pesticide  petition 
from  AgroEvo  Environmental  Health.  95 
Chestnut  Ridge  Road,  Montvale,  N] 
07645.  The  petition  proposes,  pursuant 
to  section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).21  U.S.C 


346a(d),  to  amend  40  CFR  part  180  to 
establish  tolerances  for  deltamethrin  in 
or  on  food  and  feed  items  as  a  result  of 
use  in  food  and  feed  handling 
establishments  at  0.05  part  per  million 
(ppm).  This  petition  was  assigned 
Pesticide  Petition  Number  7F4820 
(formerly  4H5710)  and  was  initially 
announced  in  the  Federal  Register  of 
February  8. 1995  (60  FR  7539-7541], 
(FRL-4926-4).  A  tt^eiance  of  0.02  ppm 
was  proposed  for  residues  of 
deltamethrin  in  or  on  food  and  feed 
items,  and  published  for  comment  in 
the  Federal  RegislBr  dated  November 
30. 1995  [60  PR  61504-61506],  (FRL- 
4983-5).  In  an  effort  to  harmonize  with 
a  similar  toleraace  eetablished  in 
Germany,  the  proposed  tolerance  was 
increased  to  0.05  ppm  pet  comments 
received  from  the  German  Ministry  of 
Health.  The  proposed  analytical  method 
is  high  perfcxmance  liquid 
chromatogmphy  with  an  ultraviolet 
detector. 

A.  Residue  chemistry 

1.  Analytical  Method.  A  practical 
analytical  method  using  gas  -  liquid 
chromatography  is  available  for 
detecting  and  measuring  levris  of 
deltameduin  in  food  and  feed  items. 
This  method  is  used  fos  the 
determination  of  ds-deltamethrin.  trans- 
deltamethrin.  and  alpha-R-deltamethrin. 
The  limit  of  quantitation  (LOQ)  is  0.02 
mg/kg  (ppm).  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
publication  in  the  Pesticide  Analytical 
Manual  Volume  n  (PAM II). 

2.  Nature  and  Magnitude  of  the 
Residue  in  Pood  and  Peed  Items.  The 
natiue  of  the  residues  of  deltamethrin  in 
plants  and  animals"  relevant  to  the 
establishment  of  fr>od  and  feed  additive 
tolerances  is  adequately  understood. 
The  residue  of  concern  is  deltamethrin. 
In  studies  conducted  to  support  this 
use.  residue  levels  of  deltamethrin  in 
food  and/or  feed  items  after  applications 
to  food-  and  feed-handling 
establishments  were  below  the  LOQ. 
i.e.,  below  0.02  ppm.  There  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  meat,  milk,  or  poidtry 
from  the  proposed  use  as  delineated  in 
40  CFR  180.6(a)(3). 

B.  Toxicologioal  Profile 

1.  Acute  Toxicity.  The  acute  rat  oral 
LDso  of  deltamethrin  technical  was  66.7 
mg/kg  (males)  and  86  mg/kg  (females) 
when  administered  in  sesame  oil  and 
greater  than  5,000  mg/kg  in  both  sexes 
when  administered  in  1  percent 
aqueous  methylcellulose.  The  acute 
dermal  LDso  was  greater  than  2,000  mg/ 
kg  when  admiiustered  to  rabbits  in 


either  polyethylene  glycol  or  1  percent 
aqueous  methylcellulose,  and  greater 
than  2,940  mg/kg  when  administered  to 
rats  in  1  percent  aqueous 
methylcellulose.  The  4-hour  rat 
inhalation  LCw  was  2.2  mg/L 
Deltamethrin  was  slightfy  irritating  to 
rrt)bit  eyes,  non-irritating  to  taU>it  skin, 
and  did  not  induce  skin  sensitiition  in 
guinea  pigs. 

2.  Stwauonic  Toxicity.  In  a  9D-day 
stady.  deltamethrin  was  mixed  with 
polyethylene  glycol  2(X)  (PEG  200)  and 
administered  by  gavage  to  lats  at  does 
levels  of  0, 0.1, 1,  2^5  and  10  mg/kg/day. 
The  only  treatment-related  effects 
observed  were  reduced  body  wei^t 
gain  in  rats  at  2.5  and  10  mg/kg/day  and 
slight  hypersensitivity  in  rats  at  10  mg/ 
kg/day  at  week  6,  but  not  at  week  13. 
"Tbe  NOEL  in  this  study  was  1.0  mg/kg/ 
day.  In  a  more  recent  90-daY  study  (not 
yet  sulmittedto  the  Agency), 
deltunethrin  was  administered  via  the 
diet  to  rats  at  dietary  ooncentretions  of 
30,  300. 1.000.  3.000  and  6,000  ppm.  All 
animals  in  the  3.000  and  6,000  {^un 
groiqis  and  several  animals  ban  the 
1,000  ppm  poup  died  or  were  killed  in 
extremis  during  the  first  km  wed:s  of 
the  study.  Decieesed  food  and  water 
nomsnmption,  deoeesed  weight  gain 
and  a  variety  of  neurological  signs  of 
toxicity  (including  tmcooidinated 
movement,  unsteedy  gait,  tremocs, 
increesed  sensitivity  to  sound,  "wet  dog 
shakes"  and  spasmodic  convulsions) 
were  noted  in  these  three  doee  groups. 
A  slight  but  statistically  significant 
decieese  in  weight  gain  was  noted  in 
fsmales  at  30  and  300  ppm  but  was 
considered  to  be  of  equivocal 
significance  because  of  the  lack  of  a 
clear,  consistent  dose-response 
relationship.  There  were  no  rhangas  in 
clinical  patiiology  parameters,  organ 
weights  or  gross  or  microscopic 
pathology  at  any  dose  level  Thus,  the 
NOEL  for  this  study  was  consideied  to 
be  300  ppm  (23.9  mg/kg/day  in  males 
and  30.5  me/kg/day  in  females). 

A  12-week  feeding  study  of 
deltamethrin  was  conducted  in  mice  at 
dietary  concentrations  of  0. 30.  300. 
3.000  and  6.000  ppm.  Effscts  noted  at 
3.000  and  6.000  ppm  consisted  of 
riininal  signs  of  toxicity  (clonic 
contractions,  convulsions  and  poor 
condition),  decreased  vfeight  gain  and 
mortality.  A  very  slight  decreese  in 
weight  gain  was  noted  in  males  at  30 
and  300  ppm  but  was  considered  to  be 
of  equivocal  significance.  There  were  no 
e&iscts  on  hematology,  blood  chemistry, 
or  organ  weights. 

The  only  mstopathological  lesions 
noted  were  thymic  involution  and  lipid 
depletion  in  the  adrenal  glands  of 
animals  at  3.000  and  6,000  ppm.  which 
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were  considered  likely  to  be  secondary 
effects  of  the  stress  induced  by  the  poor 
phjrsical  condition  of  the  animals. 
Consequently,  300  ppm  (61.5  mg/kg/day 
in  males  and  77.0  mg/kg/day  in  feinales) 
was  considered  to  be  the  NOEL. 

In  a  13-week  study,  deltamethrin  was 
administered  to  beagle  dogs  by  capsule 
at  doae  levels  of  0,  0.1 ,  2,  2.5  and  10  mg/ 
iw/day,  using  PEG  200  as  a  vehicle. 
Inera  was  no  mortality  but  animals  at 
the  top  two  dose  levels  exhibited 
various  cliniml  signs  of  toxicity  (e.g.. 
tremors,  unsteadiness,  jerking 
nu>vemeots,  excessive  salivation, 
vomiting,  liquid  feces,  and/or  dilatation 
of  the  pupils)  and  modified  EEC 
patterns.  No  histopathological  finding* 
wero  observed.  The  NOEL  for  this  study 
was  considered  to  be  1.0  mg/kg/day. 

In  a  more  recent  study,  deltamethrin 
was  administered  dry  (without  vehicle) 
via  capsule  to  beagle  dogs  for  13  weeks 
at  doee  levels  of  0,  2, 10  and  50  mg/kg/ 
day.  No  mortality  occurred  during  the 
study  but  animals  at  50  mg/kg/day 
exhibited  decreased  food  consumption 
and  weight  gain  and  a  variety  of  clinical 
signs  including  unsteady  gait,  tremors, 
shaking  of  the  head,  vomiting  and 
salivation.  There  were  no  e%cts  on 
clinical  padiology,  ophthalmoscopy, 
organ  weights  or  pathology.  The  NOEL 
for  this  study  was  10  mg/kg/day.  The 
difEorence  in  toxicity  between  the  two 
dog  studies  is  attributed  to  the  enhanced 
absorption  resulting  from  the  use  of  PEG 
200  as  a  vehicle  in  the  first  study. 

In  a  21-day  dermal  toxicity  study, 
deltamethrin  was  admixed  with 
polyethylene  glycol  and  applied 
dermally  to  rats  for  6  hours  per  day  for 
21  successive  days  at  dose  levels  of  0, 
100.  300  and  1,000  mg/kg/day.  Signs  of 
local  dermal  irritation  were  noted  at  all 
dose  levels.  No  conclusive  evidence  of 
systemic  toxicity  was  noted  at  any  dose 
level.  However,  because  of  slight,  non- 
statistically  significant  decreases  in 
weight  gain  and  food  consumption  in 
males  at  300  and  1.000  mg/kg/day,  the 
EPA  concluded  that  the  NOEL  for  this 
study  wras  100  mg/kg/day. 

In  a  subchronic  inhalation  study,  rats 
were  exposed  to  aerosolized 
deltamethrin  at  concentrations  of  0,  3, 
9.6  and  56.3  g/I  for  6  hours  per  day,  5 
days  per  week,  for  a  total  of  14  days 
over  3  weeks.  Signs  of  local  irritation 
(agitated  grooming  and  scratching)  and 
excessive  salivation  were  noted  in  all 
treated  groups.  Peripheral  vasodilation 
was  noted  at  9.6  and  56.3  g/1.  Ataxia 
and  walking  with  arched  back  were 
noted  at  56.3  g/1.  Based  on  slightly 
decreased  body  weights  and 
neurological  effects  at  higher  dose 
levels.  AgroEvo  Environmental  Health 


concluded  that  3  g/1  was  the  NOEL  for 
systemic  effects  in  this  study. 

3.  Chronic  Toxicity/Oncogenicity.  In  a 
2-year  feeding  study,  deltamethrin  was 
administered  to  beagle  dogs  at  dietary 
concentrations  of  0,  1,  10  and  40  ppm. 
No  treatment-related  effects  were  noted 
in  any  animal.  Thus,  40  ppm  (1.1  mg/ 
kg/day)  was  considered  to  be  the  NOEL. 
In  a  more  recent  study,  deltamethrin 
was  administered  dry,  via  capsule,  to 
beagle  dogs  for  1  year  at  dose  levels  of 
0, 1, 10  and  50  mg/kg/day.  Effects 
observed  at  10  and  50  mg/kg/day 
included  clinical  signs  of  toxicity  (e.g., 
unsteadiness,  abnormal  gait,  tremors, 
chewing/scratching  of  extremities  and 
liquid  feces),  decreased  food 
consumption  (high  dose  only)  and 
changes  in  several  hematology  and 
blood  chemistry  parameters.  There  were 
no  treatment  related  gross  or 
histopathological  findings.  The  NOEL  in 
this  study  was  also  considered  to  be  1 
mg/kg/ day. 

No  evidence  of  oncogenicity  was 
noted  in  either  of  two  chronic  rat 
feeding  studies.  In  the  first  study, 
deltamethrin  was  administered  to  rats 
for  2  years  at  dietary  concentrations  of 
0,  2,  20  and  50  ppm.  The  NOEL  was 
considered  to  be  20  ppm  (1  mg/kg/day) 
based  on  slightly  decreased  weight  gain 
at  50  ppm.  In  a  more  recent  study, 
deltamethrin  was  administered  to  rats 
for  2  years  at  dietary  concentrations  of 
0,  25,  125,  500  and  600  ppm. 
Neurological  effects  (uncoordinated 
movement  of  limbs,  abnormal  gait  and 
imsteady  gait)  were  noted  at  500  and 
800  ppm  during  the  first  week  of  the 
study  but  subsided  and  were  no  longer 
apparent  by  Week  8.  Minor  effects  on 
weight  gain  were  also  noted  at  these  two 
dose  levels.  Microscopic  evidence  of 
slight  hepatotoxicity  (increased 
incidence  and  severity  of  eosinophilic 
hepatocytes  and/or  ballooned  cells)  was 
noted  in  males  at  125  mg/kg/day  and 
above.  The  NOEL  for  this  study  was 
considered  to  be  25  ppm  (1.1  and  1.5 
mg/kg/day  for  males  and  females, 
respectively). 

No  evidence  of  oncogenicity  was 
noted  in  two  mouse  oncogenicity 
studies.  In  the  first  study,  deltamethrin 
was  administered  to  mice  for  2  years  at 
dietary  concentrations  of  0, 1,  5,  25  and 
100  ppm.  No  adverse  effects  were  noted 
at  any  dose  level.  Thus,  the  NOEL  was 
considered  to  be  100  ppm  (12  and  15 
mg/kg/day  in  males  and  females, 
respectively).  In  a  more  recent  study, 
deltamethrin  was  administered  to  mice 
for  97  weeks  at  dietary  concentrations  of 
0, 10, 100, 1,000  and  2.000  ppm.  Effects 
noted  at  2,000  ppm  consisted  of  a 
slightly  higher  incidence  of  mice  in 
poor  physical  condition  and  a  slight. 


transient  reduction  in  weight  gain. 
Increased  incidences  of  macroscopic 
and  microscopic  skin  lesions,  which 
were  attributeid  to  excessive  scratching, 
were  noted  in  animals  at  1 ,000  and 
2,000  ppm.  The  NOEL  was  considered 
to  be  100  ppm  (15.7  and  19.6  mg/kg/day 
for  males  and  females,  respectively). 

4.  Genotoxicity.  No  evidence  of 
genotoxicity  was  noted  in  a  battery  of  in 
vitro  and  in  vivo  studies,  including 
Salmonella  and  E.  coli  reverse  bacterial 
mutation  assays,  an  in  vitro 
chromosomal  aberration  assay  in 
Chinese  hamster  ovary  (CHO)  cells,  an 
unscheduled  DNA  synthesis  assay  in  rat 
hepatocytes,  and  a  dominant  lethal 
assay  in  mice. 

5.  Reproductive  and  Developmental 
Toxicity.  In  a  rat  developmental  toxicity 
study,  deltamethrin  was  mixed  with 
com  oil  and  administered  by  gavage 
during  gestation  days  6  throu^  15  at 
dose  levels  of  0. 1.  3.3.  7  and  11  mg/kg/ 
day.  Maternal  toxicity,  as  evidenced  by 
clinical  observations,  decreased  weight 
gain  and  mortality  was  noted  at  7  and 
11  mg/kg/day.  No  evidence  of 
developmental  toxicity  was  noted  at  any 
dose  level.  Thus,  the  No  Observable 
Efiiect  Level  (NOEL)  was  considered  to 
be  3.3  mg/kg/day  for  maternal  toxicity 
and  11  mg/kg/day  (highest  dose  tested) 
for  developmental  toxicity. 

In  a  rabbit  developmental  toxicity 
study,  deltamethrin  was  administered 
by  gavage  in  a  vehicle  of  0.5  percent 
aqueous  carboxymethyl  cellulose  at 
dose  levels  of  0, 10,  25  and  100  mg/kg/ 
day  during  gestation  days  7  throu^  19. 
The  maternal  NOEL  was  considered  to 
be  10  mg/kg/day  based  on  decreased 
defecation  at  25  and  100  mg/kg/day  and 
mortality  at  100  mg/kg/day.  The 
developmental  NOEL  was  considered  to 
be  25  mg/kg/day  based  on  retarded 
ossification  of  the  pubic  and  tail  bones 
at  100  mg/kg/day. 

In  a  3-generation  reproduction  study, 
deltamethrin  was  suspended  in  com  oil 
and  administered  to  rats  at  dietary 
concentrations  of  0,  2,  20  and  50  ppm. 
No  treatment  related  effects  were  noted 
in  either  parents  or  ofiispring  at  any  dose 
level.  In  a  more  recent  2-generation 
study  (not  yet  submitted  to  the  Agency), 
deltamethrin  was  administered  to  rats  at 
dietary  concentrations  of  0,  5,  20,  80 
and  320  ppm.  The  NOEL  for  both  the 
parents  and  o^pring  was  80  ppm 
(equivalent  to  approximately  4  to  12 
mg/kg/day  in  adults  and  18  to  44  mg/ 
kg/day  in  the  offspring),  based  on 
clinical  signs  of  toxicity,  reduced  weight 
gain,  and  mortality  in  both  parents  and 
offspring  at  320  ppm.  However,  there 
were  no  effects  on  mating,  fertility  or 
developmental  behavior  at  any  dose 
level. 


6.  Endocrine  Effects.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  deltamethrin 
to  indw»  estrogenic  or  other  endocrine 
effscts.  However,  the  standard  battery  of 
required  toxicity  studies  has  been 
completed.  Thne  studies  include  an 
evaluatitm  of  the  potential  effects  on 
reproductian  and  development,  and  an 
ewduation  of  the  pathoh^  of  the 
endocrine  organs  following  repeated  or 
long-term  expos«re.  These  stwlies  an 
generally  considered  to  be  sufficient  to 
detect  any  endocrine  eSacts,  yet  no  such 
efiiects  were  detected.  Thus,  the 
potential  for  deUamethiin  to  produce 
any  significant  endocrine  effects  is 
considered  to  be  minimal. 

7.  Metabolism.  The  absorption  of 
deltamethrin  appears  to  be  highly 
dependent  upon  the  route  and  vehicle 
of  administration.  Once  absorbed, 
deltamethrin  is  rapidly  and  extensively 
metabolized  and  excreted,  primarily 
within  the  first  48  houra. 

C.  Aggregate  Exposure 

Deltamethrin  is  a  broad  spectrum 
insecticide  used  to  control  pests  of 
crops,  ornamental  plants  and  turf,  and 
domestic  indoor  and  outdoor  (including 
dog  collars),  commercial,  and  industrial 
food  use  areas.  Thus,  aggregate  non- 
occupatiooal  exposure  would  include 
exposiues  resulting  frova  non-food  uses 
in  addition  to  consimiption  of  potential 
residues  in  food  and  water.  Exposure 
via  drinking  water  is  expected  to  be 
negligible  since  deltamethrin  binds 
ti^tly  to.  soil  and  rapidly  degrades  in 
water.  Because  of  the  variety  and  natiue 
of  the  non-food  uses  of  deltamethrin. 
and  the  unavailability  of  reliable 
exposure  data,  we  cannot  fully  evaluate 
potential  exposiire  from  these  non-food 
uses.  However,  deltamrthrin  binds 
tightly  to  organic  matter,  is  not  easily 
dislodged  bom  indoor  surfaces,  has  very 
low  vapor  pressure,  and  is  pooriy 
absorbed  through  the  skin.  Furthermore, 
the  formulations  to  which  the  general 
public  would  be  exposed  are  relatively 
dilute  and  non-toxic.  Thus,  non-food 
exposures  are  not  expected  to  pose  a 
significant  risk  to  the  general  public,  or 
to  infants  and  children. 

Potential  dietary  exposures  from  food 
commodities  under  the  proposed 
tolerances  for  deltamethrin.  plus  the 
established  tolerances  for  deltamethrin 
(40  CFR  180.435  and  185.1580)  on 
cotton  and  tomato  commodities,  plus 
the  pending  temporary  tolerances 
(under  an  Experimental  Use  Permit)  on 
soybean  commodities  for  deltamethrin 
were  estimated  using  the  Exposure  1 
software  system  (TAS.  Inc.)  and  the 
1977-78  USDA  consumption  data.  Two 
scenarios  were  evaluated.  In  the  first. 


worst  case  scenario,  it  was  assumed  that 
100  percent  of  the  crops  for  which  a 
tcrfoanoe  for  deltametiiiiir  is  established 
or  pending  are  treated  with 
deltamethrin.  all  food  and'feed  handling 
establidunents  are  treated  witlr 
deltamethrin,  and  that  aU  residues 
resulting  freer  these  treatments  are  at 
tolerance  level.  In  a  second,  slightly 
more  realistic-case  seenario,  anticipated 
residues  and  percent  crop  Seated 
adjustments  were  used,  but  again  the 
unrealistic  assimiption,  was  made  that 
100  percent  of  all  food  and-feed 
handling  establishments  were  treated 
with  deltamethrin. 

D.  Safety  Deteradnations^ 

1.  US  Population  in  General.  AgrEvo 
Environmental  Health  considers  ^e 
toxicity  and  residue  data  base  for 
deltamethrin  to  be  valid,  reliable  and 
essentially  ccnnplete  according  to 
existing  regulatory  requirements.  No 
evidence  of  oncogenicity  has  been 
observed.  A  Reference  Dose  (RfD)  of 
0.01  mg/kg  bodyweight/day  has  been 
establi^ed  for  deltamethrin  based-on 
the  NOEL  bam  the  two-year  rat  fiaeding 
study  and  a  lOO-fold  safety  factor  to 
account  for  interspecies  extrapolation 
and  intraspecies  vari^cm. 

Using  the  dietary  exposure 
assixmptions  described  above  in  section 
D.  chronic  dietary  exposures  utilize  17 
percent  of  the  deltamethriaReference 
Dose  in  the  worst-case  scenario,  and 
only  2.6  percent  of  the  Refarenoe  Dose 
in  the  slightly  more  realistic-case 
scenario  for  the  general  population. 
Thus,  even  itfiliring  a  number  of 
unrealistic  assumptions,  the  total  of  the 
RfD  utilized  for  deltamethrin  did  not 
exceed  17  percent.  There  is  generally  no 
concern  for  exposures  below  100 
percent  of  the  RfD  since  it  represents  the 
level  at  ta  below  which  no  appreciable 
risks  to  human  health  is  posed. 
Therefore,  there  is  reasonable  certainty 
that  no  harm  willresxik  to  the  U.S. 
population  in  general  bom  aggregate 
exposure  to  deltamethrin. 

2.  Infants  and  Children.  Data  from 
developmental  toxicity  studies  in  rats 
and  rabbits,  and  multigeneradon 
reproduction  studies  in  rats  are 
generally  used  to  assess  the  potential  for 
increased  sensitivity  of  infants  and 
children.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  frtun  pesticide  exposure 
during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  reproductive  and 
other  effiects  on  adults  and  offspring 
from  prenatal  and  postnatal  exposure  to 
the  pesticide. 


No  developmental  efEscts  were  noted 
in  a  rat  developmental  toxicity  stucfy 
with  deltamethrin.  even  at  dose  levels 
that  produced  rlinical  signs  of  toxicity, 
reduced  body  wei^t.  and  death  in  die 
dams.  The  maternal  and  developmental 
NOEL'S  in  this  study  were  3.3  mg/kg/ 
day  and  11  mg/kg/cky  (highest  dose 
te^ed),  respectively.  The  only 
developmoital  effMltneted  in  the  rabbit 
devekmmental  toxicity  study  was 
possibly  retarded  ossificatioB  at  100  mg/ 
kg/day.  a  dose  level  which  also 
prodooad  matemal  mortality.  The 
maternal  and  developmental  NOEL'S  in 
this  study  were  10  mg/kg/day  and  25 
mg/kg/day,  respectively.  No  efEKts  were 
noted  in  either  parents  at  offspring  at 
the  higli  dose  level  (50  ppm)  in  a  3- 
geaeration  rat  reproductian  study.  In  a 
more  recent  2-generation  mt 
reproduction  study  (notyat  submitted  to 
the  Agency),  the  NOEL  for  both  the 
parents  and  off^ning  was  80  ppm 
(equivalent  to  approximately  4  to  12 
mg/kg/day  in  adults  and  18  to  44  mg/ 
kg/day  in  the  oCEspring),  based  on  a 
variety  of  toxic  effects  (clinical  signs  of 
toxicity,  reduced  weight  gain,  and 
mortality)  in  both  parents  and  offspring 
at  320  ppm.  However,  there  were  no 
effects  on  mating,  fertihty,  or 
developmental  behavior  at  any  dose 
level.  Thus,  these  data  do  not  provide 
any  evidence  of  increased  susceptibility 
to  infants  or  children. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additiotial  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  efiiacts  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  oa  the  current 
lexicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  in  children  is  complete. 
Although  no  indication  of  increased 
susceptibility  to  younger  animals  was 
noted  in  any  of  the  above  studies,  or  in 
the  majority  of  studies  with  other 
pyrethroids,  several  recent  publications 
have  reported  that  deltamethrin  is  more 
toxic  to  neonate  and  weanling  animals 
than  to  adults.  However,  a  joint  industry 
group  currently  investigating  this  issue 
was  unable  to  reproduce  these  findings. 
Furthermore,  the  RfD  (0.01  mg/kg/day) 
that  has  been  established  for 
deltamethrin  is  already  more  than 
1.000-fold  lower  than  the  lowest  NOEL 
from  the  devriopmoital  and 
reproduction  studies.  Therefore,  the  RfD 
of  0.01  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children  and  an  additional  uncertainty 
factor  is  not  warranted. 

Using  the  dietary  exposure 
assiunption  described  above  in  section 
D,  chronic  dietary  exposures  utilize  54 
percent  of  the  deltamethrin  RfD  in  the 
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wrctfst-case  scenario,  and  only  10.2 
p«toent  of  the  RiD  in  the  sli^tly  more 
reelictic-case  scenario  for  the  population 
subgroup  described  as  non-nursing 
infimts,  less  than  1  year  old.  Thus,  even 
utilizing  a  number  of  unrealistic 
assumptitHis.  the  total  of  the  RfD 
utilized  for  deltamethrin  did  not  exceed 
54  percent .  There  is  senerally  no 
concern  for  exposurn  below  100 
percent  of  the  RfD  since  it  represents  the 
level  at  at  below  which  no  appreciable 
risks  to  human  health  is  posed. 
Therefore,  thoe  is  reasonable  certainty 
that  no  harm  will  result  to  the  most 
sensitive  population  subgroup  described 
88  noD-nursing  infants,  less  than  one 
)re8r  old,  from  aggregate  exposure  to 
deltamethrin. 

E.  Cumulative  Effects 

M  the  present  time,  there  are 
insufBdoit  data  available  to  allow 
AgrEvo  to  properly  evaluate  the 
potential  for  cimiulative  eSscts  from  the 
various  pyrethroids  now  being  used,  or 
from  any  other  chemicals  that  may  have 
similar  mechanisms  of  toxicity. 
Furthttmore.  because  of  the  need  to 
utilixB  data  from  multiple  registrants, 
such  an  analysis  cannot  be  conducted 
by  a  single  ragistrant.  Ag^vo  is 
dUTontly  participating  in  a  joint 
industry  effort  to  evaluate  the  potential 
aggregate  risks  from  ejqKMure  to  all 
pyrethroids  but  the  results  bom  this 
evaluation  are  not  yet  available.  As  an 
interim  maasvue.  AgrEvo  has  performed 
an  initial  evaluation  of  the  potential 
combined  effoctsfrom  exposure  to  two 
pyrethroids.  deltamethrin  and 
tnlomethrin,  that  are  currentiy 
registered  by  AgrEvo  Environmental 
HcMlth  and  AgrEvo  USA  Companies.  A 
comlnnad  assessment  of  these  two 
active  ingredients  is  considered 
api»opriate  because  tralomethrin  is 
rapidly  debrominated  into  deltamethrin 


and  because  the  two  molecules  have 
essentially  id«itical  toxicology  profiles. 

For  the  same  reasons  previously 
discussed  for  deltamethrin,  non-dietary 
exposures  to  tralomethrin  are  not 
expected  to  pose  a  significant  risk  to 
human  health  and.  therefore,  have  not 
been  evaluated.  Potential  dietary 
exposures  to  tralomethrin  are,  however, 
considered  here.  The  RfD  established  for 
tralomethrin  is  0.0075  mg/kg 
bodyweight/day  based  on  a  two-year  rat 
feeding  study  and  a  100  fold  safety 
factor  to  account  for  interspecies 
extrapolation  and  intraspedes  variation. 
Using  the  dietary  exposure  assumptions 
described  above  in  section  D.  chronic 
dietary  exposures  utilize  16.9  percent  of 
the  tralomethrin  RfD  in  the  worst-case 
scenario,  and  only  3.9  percent  of  the 
tralomethrin  RfD  in  the  slightiy  more 
realistic-case  scenario  for  the  general 
population.  For  the  population 
subgroup  described  as  non-nursing 
infuts.  less  than  one  year  old.  32 
percent  of  the  Rfl3  for  tralomethrin  is 
utilized  in  the  worst-case  scenario,  and 
only  11  percent  of  the  RfD  for 
tralomethrin  in  the  slightiy  more 
realistic-case  scenario.  (The  crops/uses 
considered  for  tralomedirin  are  those  for 
which  tolerances  have  been  established 
for  experimental  use  permits  and  those 
listed  in  40  CFR  180.422. 185.5450.  and 
186.5450.) 

A  simple  cumulative  risk  assessment 
can  be  made  by  adding  the  pocent  RfD 
utilized  for  deltamethrin  and 
tralomethrin.  Howevw.  this  is  a  gross 
overestimate  because,  based  on  efficacy, 
economics,  and/or  label  restrictions, 
crops  and  food/feed  handling 
estabhshments  would  not  be 
conciirrently  treated  with  both  products. 
This  is  esp^aally  important  in 
considering  food/feed  hanHling  uses 
because  all  foods  are  considered  to 
contain  residues  of  both  deltamethrin 


and  tralomethrin.  Nonetheless,  looking 
at  this  simple  summation,  it  is  shown 
that  in  the  worst-case  scenario  described 
in  section  D,  chronic  dietary  exposures 
utilize  33.9  percent  of  the  RS)s  for 
tralomethrinydeltamethrin,  while  in  the 
slightiy  more  realistic-case  scenario 
only  6.5  percent  of  the  RfDs  for 
tralomethrin/deltamethrin  are  utilized. 
For  the  population  subgroup  described 
as  non-nursing  infants,  less  than  one- 
year  old,  86  percent  of  the  RfDs  for 
tralomethrin/deltamethrin  are  utilized 
in  the  worst-case  scenario,  while  only 
21.2  percent  of  the  RfDs  for 
tralomethrin/deltamethrin  are  utilized 
in  the  slightiy  more  realistic-case 
scenario.  Thus,  even  utilizing  a  number 
of  unrealistic  assimiptions.  and  using  a 
simple  siunmation  of  percent  RfD 
utilized  for  each  active  ingredient,  the 
total  of  percent  RfD  utilized  for 
deltamethrin/tralomethrin  did  not 
exceed  86  p«rcent.  and  is  actxially  less 
than  21.2  percent,  for  the  population 
subgroup  non-nursing  infants,  less  than 
one  year  old  Therefore,  there  is 
reasonable  certainty  that  no  harm  will 
result  from  cumulative  aggregate 
exposures  to  deltamethrin  and 
tralomethrin  for  the  general  population 
and/or  in&nts  and  children. 

G.  International  Tolerances 

Deltamethrin  is  a  broad  spectrum 
insecticide  used  throughout  the  world 
to  control  pests  of  livestock,  crops, 
ornamental  plants  and  turf,  and 
household,  commercial,  and  industrial 
food  use  areas.  A  reevaluation  of  the 
maximum  residue  limits  (MRL  s)  was 
conducted  in  1994,  in  accordance  with 
tiie  EC  Directive  (91/414/EEC) 
Registration  Requirements  for  Plant 
Protection  Products.  A  comparison  of 
the  proposed  CODEX  MRLs  and 
proposed  tolerances  for  deltamethrin  is 
presented  below: 


Praposed^urrent  MRL 

Proposed^Established 

(CXDOEX) 

Toieranoe  (USEPA) 

FoodFewl  Handbxi  Use* „ 

0.05  ppm _ _ 

0.06  ppm 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-1S1044:  FRL  5713-41 

Cartoofuran;  R«c«ipt  of  Appllcatfon  for 
EiiMrganqr  Examption.  Solicttatlon  of 
PuoHc  CoiiHiMnt 

AO0ICY:  Environmental  Protection 
Agency  (EPA). 


ACTKM:  Notice. 


SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Mississippi 
Department  of  Agriculture  and 
Commerce,  and  from  the  Louisiana 
Department  of  Agriculture  and  Forestry 
(h«reafter  referred  to  as  the 
"Applicants")  to  use  the  pesticide 
flowable  Carbofuran  (Furadan  4F 
Insecticide/Nematicide)  (EPA  Reg.  No. 
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279-2876)  to  treat  up  to  1  million  acres 
of  cotton  in  Mississippi  and  to  treat  up 
to  1  million  acres  of  cotton  in  Louisiana, 
to  control  cottcm  aphids.  The  Applicants 
propose  the  \ub  of  a  chemical  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs.  The  granular  fonnulation  ot 
carbofuran  was  the  subject  of  a  Special 
Review  between  the  years  of  1986  - 
1991.  which  resulted  in  a  n^otiated 
setUemoit  whereby  most  of  the 
registered  uses  of  granular  carbofuran 
were  phased  out.  While  the  flowable 
formulation  of  carbofuran  is  not  the 
subject  of  a  Special  Review.  EPA 
believes  that  the  proposed  use  (A 
flowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  undw  the  Special  Review  of 
granular  carbofuran.  Therefore,  in 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  15, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  idoitification 
notation  "OPP-181044."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Ciystal  Mall  #2, 
1921  Jefiierson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENT/yiY  INFORMATION" 
of  this  docimient.  No  Confidential 
Business  Information  (CBI)  shoiild  be 
submitted  throu^  e-mail.  ' 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
conunents  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  iNFORMATIOII  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505  W),  Office  of  Pesticide 


Programs.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washingtcm, 
DC  20460.  Office  location  and  telephone 
number  Floor  6,  Crystal  Station  •!, 
2800  Jefierson  Davis  Highway, 
Arlington.  VA,  (703)  306-8327;  e-mail: 
deegan.daveQBpamail.epa.gov. 
SUPPLBIBITARY  MFORMATION:  Puisusnt 
to  secticm  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registratioa  pravision  of 
FIFRA  if  she  determines  tfaafc  emergency 
conditions  exist  which  require  sudb 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exen^itions  for  the  use  of 
carbofuran  on  cotton  to  control  aphids. 
Infcanmaticm  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  these 
requests.  As  part  of  thase  requests,  the 
Applicants  assert  that  the  states  of 
Mississippi  and  Louisiana  are  likely  to 
experience  nonroutine  infsstations  of 
aphids  during  the  1996  cotton  Rowing 
season.  The  Applicants  further  claim 
that,  without  specific  exemptions  of 
FIFRA  for  the  use  of  flowable 
carbofuran  on  cotton  to  control  cotton 
aphids.  cotton  growers  in  much  of  these 
states  will  sufiim  significant  economic 
losses.  The  AppUcants  also  detail  use 
programs  designed  to  minimigo  risks  to 
pesticide  handlers  and  applicatc»s, 
nontaiget  organisms  (both  Federally- 
listed  endangered  qtedes.  and  ncmlisted 
species),  and  to  reduce  the  possibility  of 
drift  and  runoff. 

The  Applicants  propose  to  make  no 
more  than  two  applications  at  the  rate 
of  0.25  lbs.  active  ingredient  [(a.i.)l  (8 
fluid  oz.)  in  a  minimiim  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  application.  The  total  maximum 
proposed  use  during  the  1997  growing 
season  (Mississippi  proposes  a  use 
season  frxHU  the  date  of  EPA  issuance 
until  September  15. 1997;  Louisiana 
proposes  a  use  season  beginning  June  1, 
1997  imtil  September  30. 1997)  would 
be  0.5  lbs.  a.i.,  (16  fluid  oz.)  per  acre. 
The  Applicants  propose  that  the 
maximum  acreage  which  could  be 
treated  under  the  requested  exemptions 
would  be  1  million  acres  in  each  state. 
If  all  acres  were  treated  at  the  mmrimnm 
proposed  rates,  then  500,000  lbs.  a.i. 
would  be  used  in  each  state. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e..  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 


within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  previous  Special 
Review.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

llie  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
est^lished  for  this  notice  under  docket 
number  f(H>P-l81044]  (including 
oranmoits  and  data  submitted 
electronically  as  described  below).  A 
public  versicm  of  diis  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  ajn.  to  4  pjn.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  official  notice  reooid  is 
located  at  the  address  in  "AIX)RESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 
opp-dockal0upaii)aiLepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  fbim 
of  encryptimi.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  numbo-  [CffT-1810441. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Lilvaries. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
deterrnining  whether  to  issue  the 
onergency  exemptions  requested  by  the 
Mississippi  Department  of  Agriculture 
and  Ccnomrace,  and  by  the  Louisiana 
Department  of  Agriculture  and  Forestry. 

ListofSubjeda 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  April  18, 1997. 

Peter  CauUdiis, 

Acting  Director.  Registration  IXvision,Office 
of  Pesticide  Programs. 

(FR  Doc  97-11020  Filed  4-29-97;  8:45  ami 
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Appravsd  by  OflkMof  I 


April  24. 1997. 

The  Fadaral  CooimunicatifHu 
Commiwion  (FCC)  has  received  Office 
of  ManagemeDt  and  Budget  (OMB) 
approval  for  the  folkiwiag  pid>Uc 
information  collections  pursuant  to  the 
Paperwoik  Reduction  Act  of  1995, 
PuUic  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  parson  is  not 
required  to  respond  to  a  collection  of 
inrannation  unless  it  displays  a 
cuRSDtly  valid  control  number.  For 
fiiither  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission.  (202)  418-1379. 

Fedrel  Ca—iairatkias  Comnriseinn 

OMB  Control  No.:  3060-0759. 

Expiration  Date:  04/30/2000. 

Tith:  Implementation  of  Section  273 
of  the  Communications  Act  of  1934.  as 
amended  by  the  Telecommunicatiiuis 
Act  of  1996. 

Pom  No..  W A. 

Estimated  Annual  Burden:  100 
respondents;  63  hours  per  response 
(aw.):  6300  total  annual  burden  hours. 

Ettimated  Annual  Beporting  and 
Recordkeeping  Cost  Burden:  $231,000. 

Description:  OMB  approved  the 
collections  of  information  contained  in 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  issued  in  CC  Docket  No.  96- 
254.  The  Commission  issued  the  NPRM 
to  initiate  a  proceeding  to  permit  the 
Bell  Operating  Companies  (BOCs)  to 
manufacture  telecommunications  and 
custoner  premises  equipment  (CPE)  on 
a  competitive  basis,  pursuant  to  Section 
273  of  the  Communications  Act  of  1934. 
as  amended.  In  general,  under  Section 
273.  a  BOC  may  provide 
telecommunications  equipment  and 
may  manufacture  both 
telecommunications  equipment  and 
CPE  through  a  9e{>arate  affiliate  once  the 
Commission  authorizes  the  BOC  to 
provide  in-region.  interLATA  services 
pursuant  section  271.  In  CC  Docket  96- 
254.  the  Commission  sought  comment 
on  procediues  governing  collaboration, 
research  and  royalty  agreements, 
reporting  of  protocols  and  technical 
information,  and  disclosure  of  other 
infannation  on  network  planning  and 
design. 

OMB  Control  No.:  3060-0478. 

Expiration  Date:04/30/2000. 

Title:  Informational  Tari&. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  300 
respondents;  50  hours  per  response 
(avg.);  16.500  total  annual  bunlen  hours. 


Estimated  Annual  Beporting  and 
Becordkeeping  Cost  Burden:  SO. 

Description:  Providers  of  interstate 
operator  services  are  directed  by  section 
226(h)(1)(A)  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C. 
226(h)(1)(A).  to  file  informational  tariffs 
with  the  Commisaion  ud  to  update 
theee  tarifb  regularly.  Congress  directed 
that  operator  service  providers  (OSPs) 
file  informational  tarifEi  not  later  than 
90  days  following  enactment  of  Section 
226(h)(1)(A)  of  the  Commimications  Act 
and  further  directed  OSPs  to  file  any 
changes  to  these  tariff*  not  latw  than  the 
first  day  in  which  they  are  efEsctive.  The 
informational  tariffi  will  be  maintained 
for  public  inspectkn.  The  Common 
Carrier  Bureau,  at  the  direction  of 
Congress,  will  also  use  the 
infonnational  tari&  in  assessing  the 
compliance  of  the  rates  charged  by  0^*s 
with  the  requirements  of  the 
Communications  Act. 

OMB  Control  No.:  3060-0149. 

Expiration  Date:  06/30/98. 

Title:  Application  and  Supplemental 
Information  Requirements—Part  63. 
Section  214.  Sections  63.01-63.601. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  255 
respondents;  10  houra  per  response 
(avg.);  2550  total  annual  burden. 

Estimated  Annual  Beporting  and 
Becordkeeping  Cost  Buiden:  SO. 

Description:  Section  214  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  Section  214. 
requires  that  a  carrier  must  first  obtain 
FXX  authorization  either  to  (1) 
construct,  operate,  or  engage  in 
transmission  over  a  line  of 
communication,  or  (2)  discontinue, 
reduce,  or  impair  service  over  a  line  of 
communication.  47  CFR  Part  63 
implements  Secti(m  214.  OMB  approved 
the  information  collections  contained  in 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  issued  in  CC  Docket  No.  97-11. 
In  the  NPRM.  Implementation  of 
Sectirai  402(bK2KA)  of  the 
Telecommunications  Act  of  1996 
(Section  214 — Extensions  of  Lines), 
issued  January  13. 1997.  the 
Commission  proposes  to  modify  47  CFR 
Part  63  to  eliminate  information 
submission  requirements  entirely  for 
some  categories  of  communications 
carriers  and  to  reduce  the  submission 
requirements  for  other  categories.  The 
Commission  proposes  entirely 
eliminating  the  requirement  for  carriera 
to  file  applications  for  line  "extensions" 
because  Congress  has  exempted  line 
"extensions"  for  the  requirements  of  47 
U.S.C  214.  under  Section  402(b(2)(A)  of 
the  Telecommunications  Act  of  1996. 
The  Commission  also  proposes 


eliminating  the  requirement  for  reports 
submitted  by  carriers  identified  by  the 
Commission  as  domestic  non-dominant 
carriera.  small  carriers,  and  carriera 
proposing  small  projects.  For  carriera 
identified  by  the  Commission  as 
domestic  dominant  rate-of-retum 
carriera.  the  Ccnnmission  proposes 
reducing  (but  not  entirely  eliminating) 
the  infcmnation  sulMnission 
requirements  in  applications  for  "new" 
lines,  because  the  information  is 
collected  elsewhere,  is  unnecessary,  is 
confusing  in  light  of  the  provisions  of 
section  402(b)(2KA),  or  is  no  longer  ot 
decisioiud  significance  to  the 
Commission.  The  information  received 
in  applications  bxna  dominant  carri«s 
(now  proposed  to  be  reduced)  has  been 
used  by  the  Commission  to  determine  if 
the  facilities  are  needed.  The 
information  oratained  in  reports  from 
non-dominant  carriera  (now  proposed  to 
be  eliminated)  has  been  used  to  monitor 
the  growth  of  the  networks  aiul  the 
availability  of  common  carrier  services 
in  this  segment  of  the 
telecommunications  market,  to  relieve 
these  carriws  and  the  Commission  of  a 
before-the-fact  review  of  each  , 
subsequent  facility  additicm.  These 
collections  of  information  were  deemed 
necessary  to  enable  the  Commission  to 
comply  with  its  mandate.  Because 
Congress  has  dianged  the  Commission's 
mandate  in  the  Telecommxmications 
Act  of  1996,  the  information  proposed 
to  be  reduced  or  eliminated  may  no 
loiter  be  warranted. 

0^4B  Control  No.:  3060-0760. 

Expiration  Date:  04/30/2000. 

Title:  Access  Charge  Reform— GC 
Docket  No.  96-262. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  3497 
respondents;  541  houra  per  response 
(avg.);  1.892,800  total  annual  burden 
houra. 

Estimated  Annual  Reporting  and 
Becordkeeping  Cost  Burden:  SO. 

Description:  OMB  approved  the 
proposed  collections  contained  in 
Notice  of  Proposed  Rulemaking  (NPRM) 
issued  CC  Docket  No.  96-262.  In  the 
NPRM.  Access  Charge  Reform,  the 
Commission  proposed,  in  reforming  its 
system  of  interstate  access  charges,  to 
make  its  system  compatible  with  the 
pro-competitive  deregulatory  framework 
established  by  the  Telecommunications 
Act  of  1996.  in  order  that  marketplace 
forces  can  eliminate  the  need  for  price 
regulation.  The  Commission  proposed 
collections  of  information  under  one  of 
two  regulatory  frameworics,  or  some 
combination  thereof.  The  NPRM  also 
contains  a  number  of  proposals  that  may 
require  the  filing  of  tariffs  with  the 
Commission.  The  proposed  information 
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collectfons  would  be  submitted  to  the 
FCC  by  incvunbent  local  exchange 
carriera  for  use  in  determining:  (a) 
whether  the  incimibent  LBCs  should 
receive  the  regulattHy  relief  proposed  in 
the  NPRM;  (b)  vrhether  the  imnimbent 
LECs  have  complied  with  any 
prescriptive  approach  the  FOC  may 
adopt;  or  (c)  some  combination  of  (a)  or 
(b). 

PuUic  r^>oitiiig  burden  for  the 
collections  of  infnmation  is  as  noted 
above.  Send  conmients  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch. 
Washington.  D.C  20554. 

Faderal  Cnmmunirartons  Conuiuasion. 

Williaa  F.  CatiM, 

Acting  Secretary. 

(FR  Doc.  97-11147  Filed  4-29-97;  8:45  am) 
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National  InstHut*  for  OccupaUofMl 
Salaty  and  Haaith;  National  Cantar  for 
me  r^wvanvQii  oi  wnnaniioo 
Agricultural  Injury;  AvaKaMUty  of 
Funda  lor  Flaeal  Yaar  1997 

Introdttctkm 

The  Centsra  for  Diseaae  Control  and 
Prevention  (CDC),  the  nation's 
prevention  agency,  armoimces  the 
availability  of  funds  for  fiscal  year  (FY) 
1997  for  a  cooperative  agreement 
program  to  support  a  national  center  to 
serve  as  a  leader  to  facilitate  activities 
and  efforts  toward  childhood 
agricultural  injury  preventioiL 

CDC  is  committed  to  achieving  the 
health  promotion  and  diseese 
prevention  objectives  of  Healthy  People 
2000.  a  nationial  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  Ufa.  This  aimouncement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000. 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  as  amended. 
Section  301(a)  (42  USC  241(a));  the 
Occupational  Safety  and  Health  Act  of 
1970,  Sections  20(a)and  22  (29  USC 
669(a)  and  671.)  The  applicable  program 
regulation  is  42  CFR  Part  52. 


&noka-Free  WoriqpUca 

CDC  strongly  micourages  all  grant 
reci|Hents  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Fedml  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligibla  Applicaata 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  fat- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hoepitala, 
other  public  and  private  organizations. 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments.  Indian  tribes 
or  Indian  tribal  (Hganizations.  and 
small,  minority-  and/or  woman-owned 
businesses  are  eligible  to  apply. 

NotK  Public  Law  104-65.  datsd  December 
19. 1995,  prohibits  an  orgsniiation  described 
in  section  501(c)(4)  of  the  IRS  Cods  of  1986. 
that  engages  in  lobbying  activities  to 
infliiMw  the  Federal  Govemment.  from 
receiving  Federal  funds. 

Availability  of  Fonda 

Approximately  $600,000  is  available 
in  FY  1997  to  fund  one  award  to 
support  a  national  center  for  the 
prevention  of  childhood  a^cultural 
injiuy. 

The  amount  of  funding  avail^e  may 
vary  and  is  sulqect  to  change.  This 
award  is  expected  to  begin  on  or  about 
August  1, 1997.  The  award  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  not  to  exceed  5  yean. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31  USC 
1352  (which  has  beam  in  effect  since 
Decen^Mt  23, 1989).  recipients  (and 
their  subtier  contractora)  are  prohibited 
from  using  appropriated  Federal  funds 
(other  than  profits  from  a  Federal 
contract)  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  particular  contract,  grant, 
cooperative  agreement,  or  loan.  This 
includes  grants/cooperative  agreements 
that,  in  whole  or  in  part,  involve 
conferences  for  which  Federal  funds 
cannot  be  used  direcUy  or  indirectly  to 


encourage  participants  to  lobby  or  to 
instruct  participants  on  how  to  lobby. 

In  addition,  tibe  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
borne  State  legislatures.  This  new  law. 
Section  503  of  Public  Law  104-208. 
provides  as  follows: 

Sec  503(a)  No  part  of  any  ^iptopii^ion 
containwH  in  this  Act  shall  be  used,  other 
than  far  normal  and  recognized  executive- 
legislative  relationships,  for  puMicity  or 
propaganda  purposes,  fior  the  preparation, 
disbibution,  or  use  of  any  kit.  pamphlet, 
booklet,  poblicatian.  radio.  tetevisioB,  or 
video  presentatino  dnslgnnfl  to  support  or 
dnfeet  inciilstinn  p«i««iii^  beiaie  me 
Coiigisss.  *  *  *  except  in  presentatioa  to  the 
Coopess  or  any  State  legislative  body  itseit 

(b)  No  part  o^  any  apjHopiiation  mntsined 
in  this  Act  shall  be  used  to  pay  the  salary  or 
sxpansas  of  any  pant  or  contract  recipient, 
or  a0sot  acting  for  such  redpieat.  related  to 
any  activity  designed  to  influeane  legislation 
or  ^ipcopriaticuis  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor.  Health  and 
Human  Services,  and  Education,  and 
Reload  Agencies  Appropriations  Act. 
1997.  as  enacted  by  the  Omnibus 
Consolidated  Api»opriations  Act.  1997. 
Division  A.  Title  L  Section  101(e). 
Public  Low  104-208  (September  30. 
1996). 


Agriculture  has  been  consistently 
ranked  ■n^nng  the  most  hazardous 
industries  in  the  United  States.  It  is  one 
of  the  few  occupational  settings  where 
children  may  actively  participate  in 
%rork  t3fpically  performed  by  adults,  or 
be  present  at  the  work  site  while  their 
pareots  are  working.  In  1991,  there  were 
923.000  children  under  the  age  of  15 
yean  and  346.000  children  15-19  yean 
of  age  residing  on  United  States  fanns 
and  ranches.  Aaother  800.060  children 
lived  in  households  of  hired  Sum 
worken  and  may  work  on  farms  with 
their  parents.  In  addition,  many 
children,  whose  parents  are  not  farmen 
or  farm  worken,  vdll  visit  and  wrork  on 
farms. 

It  is  estimated  that  100,000  children 
each  year  will  suffer  a  preventable 
iigury  associated  with  production 
agriculture.  This  figure  includes 
^ildren  who  are  residents,  visiton  to  a 
farm,  and  vrbo  work  on  a  farm.  For  the 
yean  1992-1995,  the  Bureau  of  Labor 
Statistics  identified  work-related  injury 
deaths  of  children  less  than  18  yeara  of 
age  in  agriciiltiue  as  being  8  times 
greater  than  their  representation  in  the 
workforce  (40  percent  of  the  work- 
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related  deaths  of  children  during  this 
poiod  occurred  in  agriculture  compared 
to  only  5  percent  of  working  children 
less  than  18  years  of  age  who  wori^ed  in 
agriculture  in  1990).  lliese  figures  do 
not  include  deaths  of  children  who  were 
not  working  at  the  time  of  injury,  but 
were  killed  by  agricultural  wori^  hazards 
in  their  living  environment.  A  recent 
study  indicates  104  fatalities  per  year 
were  attributable  to  childhood  injuries 
which  occur  on  farms.  An  emergency 
depaitment-based  nonfatal  occupational 
injury  study  indicated  injiuries  incurred 
by  d^dran  attributable  to  the 
agricultural  industry  comprised  about  7 
pen»nt  of  the  total  occupational  injiuies 
reported.  Fractures  and  dislocations 
were  more  than  3  times  greater  for  the 
agricultural  industry,  w^ch  could 
indicate  that  agricultiiral  injuries  for 
children  are  more  severe  than  for  other 
indiistries. 

In  April  1996.  the  National  Committee 
for  Cliildhood  Agricultural  Injury 
Prevention  (NCXIAIP)  published  a 
National  Action  Plan  to  m<-rimiTA  the 
safety  and  health  of  all  children  and 
adoleeoents  who  may  be  exposed  to 
agricultural  hazards.  The  National 
Action  Plan  includes  13  objectives  and 
43  recommended  action  sti^  that  call 
for  funding  of  research  and  safety 
prognuns  by  the  Federal  government, 
foundations,  agribusiness,  and  other 
piiblic  and  private  sector  groups  and 
nonprofit  community-based 
organizations.  The  National  Action  Plan 
specifically  calls  for  developing  linkages 
among  researeheri.  public  sector 
agoacies,  and  private  sector 
foundatiaos,  corporations,  associations, 
nonprofit  community-based 
organizations  and  other  groups  who  can 
enact  change;  conducting  efforts  to 
ensure  the  public  is  aware  of  childhood 
agricultiiral  safety  and  health  issues: 
using  consensus-building  processes 
whidi  involve  interdisciplinary  experts 
and  stakeholdera  to  arrive  at  guidelines 
and  recommended  standards  for 
research  and  practices;  and  using  state- 
of-the-art  information  and  materials 
which  are  essential  for  achieving  the 
objectives  set  forth  in  the  plan.  Congress 
allocated  FY  1997  funds  to  the  National 
Institute  for  Occupaticmal  Safety  and 
Health  (NIOSH)  to  CsciliUte 
implementation  of  the  National  Action 
Plan. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is: 

A.  To  establish  a  national  center 
which  would  save  as  a  leader  to 
facilitate  childhood  agricultiiral  injury 
prevention  efforts  and  activities. 


B.  To  provide  or  enhance  efforts  to 
prevent  injuries  and  illnesses  occurring 
to  children  who  visit,  live  or  work  on 
farms,  or  are  associated  with  other 
agricultural  activities  that  pose  a  risk  to 
c^ldren. 

C.  To  establish  linkages  and 
partnerships  with  the  agricultural 
community  to  fadhtate  the 
implementation  of  the  National  Action 
Plan. 

D.  Identify  and  facilitate  the  use  of 
state-of-the-art  information  and 
programs  to  prevent  childhood 
agricultural  injuries. 

The  goal  of  die  national  center  will  be 
to  influence  the  knowledge,  attitudes, 
and  practices  of  individuals  and  groups 
to  protect  children  and  adolescents  from 
agricultural  injuries  and  illnesses. 

Program  KeqniranMiita 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
A.  .(Recipient  Activities),  and  CDC/ 
NIOSH  will  be  responsible  for  the 
activities  listed  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Establish  a  national  center  for 
research  findings,  programs,  and 
informatioo  which  have  been  shown  to 
be  effective  in  preventing  childhood 
agricultural  injuries. 

2.  Establish  and  nuiintain  contacts 
with  organizations,  groups  and 
individuals  which  supply  childhood 
agricultural  injury  preventicm 
infwmatian  and  data. 

3.  Facilitate  awareness  and  utilization 
of  the  center  through  appropriate 
activities,  including  but  not  limited  to 
involving  min<xity-serving  groups, 
organizatiaas.  etc. 

4.  Coordinate  and  collaborate  with 
established  and  ongoing  health 
communication  efforts,  such  as  the 
Naticmal  Safety  Council's  "Farm  Safety 
and  Health  Week."  "Farm  Saferty  4  Just 
Kids."  etc 

5.  Organize  and  manage  multi- 
perspective  work  groups  which  use 
consensus-building  processes  to  arrive 
at  recommended  standards/guidelines 
for  agricultural  youth  work  and  the 
protection  of  bystander  children;  and 
standards  for  data  collection  and 
program  evaluation. 

6.  Collaborate  and  facilitate  the 
involvement  of  the  private  sector  into 
childhood  agricultiual  injury  prevention 
activities. 

7.  Collaborate  with  researchers  and 
public  and  private  sector  agencies, 
organizations,  and  other  groups  who  can 
enact  change  through  prevention  efforts 
and  activities. 


B.  CDC/NIOSH  Activities 

1.  Provide  technical  assistance  with 
program  development,  implementation, 
maintenance,  priority  setting,  evaluation 
efforts,  and  information  and 
dissemination  activities. 

2.  Facilitate  linkages  with  researchers 
and  public  and  private  sector  agencies 
and  organizations  to  plan,  implement, 
and  evaluate  childhood  agricultural 
injury  prevention  efforts. 

3.  Collaborate  with  the  recipient  in 
joint  safety  and  health  communication 
and  dissemination  efforts  of  prevention 
information. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required. 
Timelines  for  the  semi-annual  reports 
will  be  established  at  the  time  of  award. 
Final  financial  status  and  performance 
reports  are  required  no  later  than  90 
days  alter  the  end  of  the  project  period. 
All  reports  are  submitted  to  the  Ckants 
Management  Branch,  Procurement  and 
(kants  Office,  CDC 

Semi-annual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accompliriunents  related  to  the  goals 
and  objectives  establi^ed  for  the 
period. 

C  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Oilier  pertinent  informaticm, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

^plication  Cmtent 

The  entire  application,  including 
appendices,  should  not  exceed  60  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  origbial  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  imreduced  type  (font  size  12  point 
or  greater)  on  SVi"  by  11"  paper,  with 
at  least  1"  margins,  headers,  and  footers, 
and  printed  on  one  side  only.  Do  not 
include  any  spiral  or  boimd  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objective  and  activities. 


A.  Title  Page 

The  heading  should  include  the  tide 
of  grant  program,  project  title, 
organizatioii,  name  and  address,  project 
director,  and  telephone  number. 

B.  Abstract 

A  one  page,  singled-cpaoed,  typed 
abstract  must  be  submitted  with  the 
i^iplicatiaa.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  the  pn^ect 
director'sname.  address  and  telephooe 
number.  Tliis  ^Mtract  shculd  include  a 
derailed  work  plan  identi^ing  specific 
activities  to  be  developed,  specific 
activities  to.be  completed,  aod  a  time- 
hne  lor  completion  oi  these  activities. 

Cnvpotal  Narrative 

"Dm  namlive  of  eec^  ^pHcattoo 
must 

1.  Briefly  stats  the  applicant's 
•understanding  (rfthe  neied  or  problem  to 
be  addressed,  the  purpose,  and  goals 
over  the  five  yeer  period  of  the 
cooperative  agreement. 

2.  Describe  in  detail  the  objectives 
and  the  mediods  to  be  used  to  adiieve 
the  olqectives  of  die  project  The 
objectives  should  be  specific  time- 
phased,  measurable,  and  adiievable 
during  eadi  budget  pniod.  The 
objectives  riiould  directly  relate  to  the 
program  goals.  Identify  the  steps  to  be 
taken  in  planning  and  jmpl^ifnimtinf  the 
objectives  and  the  responsibilities  of  the 
applicant  for  carrying  out  the  steps. 

3.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project  Describe 
staff,  experience,  fadUties,  equipment 
available  for  performance  of  this  project 
and  other  resources  that  define  the 
applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  knoMm), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
available  facilities  including  space. 

4.  Document  the  applicant's  expertise 
end  extent  of  involvemoit  in  the  area  of 
childhood  agricultural  injiiry 
prevention. 

5.  Provide  letters  of  support  or  other 
documentation  demonstrating 
collaboraticm  of  the  appUcant's  ability  to 
work  with  diverse  groups,  establish 
linkages,  and  facilitate  awareness 
information. 

6.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposal.  (See  Haman  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.)    ' 


7.  Inclusion  of  women,  ethnic,  and 
racial  groups: 

Describe  how  the  CDC  policy 
requirements  will  be  met  reganling  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  Tusoarrh 

D.  Badget 

Provide  a  detailed  budget  %diich 
indicates  antidpMsd  costs  for 
personnel,  equipment,  travel, 
coBUBUBrcatioBs,  supplies,  postage,  and 
the  sources  of  fiinds  to  meet  these 
needs.  The  applicant  should  be  prscise 
about  the  program  puipoee  of  eech 
budget  iton.  For  ooatracts  deacribed 
wi^in  the  application  budget 
applicants  should  name  the  contractor, 
if  known;  describe  the  services  to  be 
perfonned;  and  provide  an  itendaed 
breakdown  and  justifiration  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  organizatioos  or  parties  to  be 
selected;  the  period  of  perfoirnanor,  and 
the  method  M  selection.  Place  the 
budget  narrative  pages  showing,  in 
detail,  how  funds  in  eech  ol^ect  dass 
will  be  spent  direcdy  briund  form 
424A.  Do  not  put  thne  pages  in  the 
body  of  the  applicatim.  CDC  may  not 
approve  or  fund  all  proposed  activities. 

Evaloatkia  Criteria 

Hie  ^plication  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  (10%) 

Understanding  of  the  problem  and 
need  for  activities  in  the  proposal. 

B.  Experience  (25%) 

The  extent  to  which  the  applicant's 
prior  work  and  experience  in  childhood 
agricidtural  injury  issues  is 
documented,  induding  length  of  time 
committed  to  childhood  agricultural 
injury  prevention;  linkages  devel<^Md; 
collaboration  with  other  individuals  or 
groups;  strength  of  leadership. 

C.  Goals.  Objectives  and  Methods  (15%) 

1.  The  extent  to  which  the  proposed 
goals  and  objectives  are  dearly  stated, 
time-phased,  snd  measurable.  The 
extent  to  which  the  methods  are 
suffidenUy  detailed  to  allow  assessment 
of  whether  the  objectives  can  be 
achieved  for  the  budget  period.  The 
extent  to  which  a  qualified  plan  is 
proposed  that  will  help  achieve  the 
goals  stated  in  the  proposal. 

2.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  radal  groups  in  the 
proposed  project  This  indudes:  (a)  The 
proposed  plan  for  the  indusion  of  both 
sexes  and  racial  and  ethnic  minority 


populations  for  appropriate 
refftesentation;  (b)  The  proposed 
justificatiCHi  when  representation  is 
limited  or  absent  (c)  A  statmnent  as  to 
wdiether  the  design  of  the  study  is 
adequate  to  measure  diffarences  wdien 
wKTanted;  and  (d)  A  statement  as  to 
wdiedier  die  plan  for  recruitment  and 
outreadi  for  stu^  partidpants  indude 
the  {irocess  of  establiriiing  partnerships 
with  oommuidty(ies)  and  recognition  of 
mutual  benefits. 

D.  Facilities  and  Resources  (15%) 

The  adequacy  of  the  ^plicant's 
farilities,  equipment,  and  other 
resources  available  for  performance  of 
thisprc^ecL 

B.  Prefect  tdanagemaa4md  Stt^fing 
PUut  (15%) 

The  extent  to  whidi  the  management 
staff  and  their  working  partners  an 
cleeriy  described,  appropriately 
assigned,  and  have  pertineitt  skills  and 
esqwriences.  The  extent  to  whidi  the 
q>plicant  propoaes  to  invdve 
appropriate  pwrswinel  who  have  the 
needed  qualifications  to  implement  the 
proposed  plan.  The  extent  to  wfaidi  the 
qipiicant  has  the  capadty  to  design, 
iraplunent  and  evaluate  the  proposed 
intervention  program. 

F.  Evaluation  (15%) 

The  extent  to  wdiidi  goals  and 
olqectives  encompass  both  joocess  and 
outcome  evaluation  for  the  activities 
listed.  The  extmt  to  which  an 
evaluation  plan  describes  the  method 
and  design  for  evaluating  the  program's 
effectiveness.  Evaluation  should  include 
progress  in  meeting  the  objectives  and 
conducting  activities  during  the  project 
and  budget  pniods,  and  the  impact  of 
the  activities  implemented  on 
childhood  injury. 

G.  CoUabortxtion  (5%) 

The  extent  to  which  all  partnen  are 
dearly  described  and  their 
qualifications  and  intentions  to 
partidpate  ejqitidtiy  stated.  The  extent 
to  which  the  applicant  provides  proof  of 
support  (e.g.,  letters  of  support  and/or 
memoranda  of  imderstanding)  for 
proposed  activities.  Evidence  or  a 
statement  should  be  provided  that  these 
funds  do  not  duplicate  already  funded 
components  of  ongoing  projects. 

H.  Human  Subjects  (Not  scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
procediires  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  indude: 
(1)  Protectioos  appear  adequate,  and 
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there  are  no  comments  to  make  or 
concerns  to  raise.  (2)  protections  appdbr 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Ckoup  has  concerns  related  to 
human  subjects  or  (4)  disapproval  of  the 
application  is  recommenctoa  becaiise 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

/.  Budget  Justification  (Not  saxed) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  writh  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  re(}iurements  of  Execnitive  Order 
12372. 

Public  Health  System  Reportiiig 
Requirements 

The  applicant  is  not  subject  to  review 
under  the  Public  Health  System 
Reporting  Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Nuwh&r 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations.  45  CFK  Part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

m  addition  to  other  applicable 
committees,  Indian  Heal^  Service  (IHS) 
institutional  review  cmunittees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 


included  in  CDC/ATSDR-supported 
research  projects  involving  human 
-  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
msure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  researdi 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  sitiiation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  Friday,  Septembeir  15, 1995. 

Application  Suhmission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria  F.  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  CDC  at  the  address 
listed  in  this  section.  It  should  be 
postmarked  no  later  than  June  1.  1997. 
The  letter  should  identify  program 
announcement  number  737,  and  name 
of  the  principal  investigator.  The  letter 
of  intent  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently 
and  will  ensure  that  each  applicant 
receives  timely  and  relevant  information 
prior  to  application  submission. 

B.  Application 

The  original  and  two  copies  of  the 
appUcation  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE,  Room  321, 
Atlanta,  GA  30305,  on  or  before  June  30. 
1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 


the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
retiuned  to  the  appUcants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  1-888  GRANTS4.  You 
will  be  asked  tb  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refw  to  Announcement  737. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  CDC 
will  not  send  application  kits  by 
facsimile  or  express  mail.  Please  refer  to 
Announcement  Number  737  when 
requesting  informaticm  and  submitting 
an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Managnnent  Branch, 
Procurement  and  Grants  Office,  Centera 
for  Ehsease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  telephone  (404)  842-6804, 
Internet:  vxwlOcdc.gov. 

Programmatic  teclmical  assistance 
may  be  obtained  from  David  L.  Hard, 
Ph.D.,  Division  of  Safety  Research, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (QX:),  1095 
Willowdale  Road,  Morgantown,  WV 
26505,  telephone  (304)  285-6068,  or 
Internet  address:  dlh6@.cdc.gov. 

This  and  other  CDC  annouincements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CCiC 
homepage  is:  bttp://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healtiiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Siunmary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325,  telephone 
(202) 512-1800. 

Useful  Refierences 

The  following  doctmients  may  also 
provide  useful  information:  National 
Committee  for  Childhood  Agricultural 
Injury  Prevention.  Children  and 
Agricultiire:  Opportimities  for  Safety 
and  Health.  Marshfield,  WI:  Marshfield 
Clinic,  1996.  For  access  to  the 
document,  the  WEB  address  to  that 
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section  is:  "http://www.marrimiad.oig/ 
nfinc/actionplui/tit]6.htm". 

Dated:  ^Hil  24, 1997. 
DiaMD.PH«H; 

Acting  Dinctor,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Diseaae  CJontrol  and  Prevention  (CDQ. 

(FR  Doc  97-11195  Filed  4-29-97;  8:45  am] 
I  OOOC  41«S-t»# 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminlatrafdon  for  Children  and-* 


Proposed  Informatiofi  Collecttofi 
Activity;  Comnient  Request 

Propoeed  Piujetis 

Title:  45  CFR  Parts  1301, 1303, 1304, 
1305, 1306,  and  1308.  Head  Start 


Program  Perfonnance  Standards' 
Recordkeeping  Requirements. 

OMB  No.:  New  Request 

Description:  The  Heed  Start  Program 
Performance  Standards  provide  a 
standard  and  definiticm  of  quality 
services  and  provide  a  regul^ory 
structure  for  the  monitoring  and 
enforcement  of  quality  standards  for 
Head  Start  grantees  and  delegate 
agencies.  The  Head  Start  Bureau 
published  these  standards  as  a  Notice  of 
Proposed  Rule  Making  (NPRSff)  on  April 
22, 1996. 

Following  consideration  of  the  puhlic 
comments  addressing  the  NPRM  and 
after  publication  of  the  Final  Rule,  the 
Bureau  plans  to  issue  a  Program 
Instruction  to  Head  Start  grantees  and 
delegate  agencies.  The  Program 
Instruction  will  outline  the  record- 
keeping requirements  expected  of  the 
2.112  Head  Start  grantees  and  del^ate 


agencies  which  serve  751,000  children 
and  their  Camilies  as  they  implement  the 
Program  Performance  Standwds  in  dieir 
local  programs.  Please  refer  to  the  full 
text  cf  the  proposed  program  instzucticm 
below. 

The- records  that  nm^  be  maintained 
by  grantees  and  delegate  agencies 
include:  (1)  Child  and  fiunily  records 
such  as  emergency  contact  iafoimation; 
(2)  child  records  such  as  attendance 
records:  (3)  family  records  such  as 
family  conference  documentation;  and 
(4)  program  records  such  as  staff 
personnel  files.  These  records  must  be 
kept  in  ord«  to  administer  quality 
pro-ams  in  an  organized  manner, 
provide  evidmce  of  compliance  Mrith 
Head  Start  Program  Performance 
Standards,  and  meet  State  and  local  law 
requirements. 

Respatdents:  Head  Start  grantees  and 
delegate  agmdes. 


Annual  Burden  Estimates 

Reconlfr 

Numbaeof 
lecordkeepers 

hours 

Average  bur- 
den twurs  par 
^   response 

Total  burden 
hours 

Ctiid  &  FwnUy  Reeonto  _ 

ChUd  Reeords .._ _ 

Famity  Recoeds  

Program  Records 

Estimated  Total  Annual  Burden  Hours:  2,921,502 

2,112 
2,112 
2,112 
2,112 

110 
667 
438 

171 

232  038 

1,408.075 

920,295 

361 ,094^ 

In  compliance  with  the  requirements 
of  Section  3506(c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Famihes  is  soUdting  {)ublic  comment 
on  the  information  collection  aspects  of 
the  record-keeping  requirements  for  the 
Head  Start  Program  Performance 
Standards.  Copies  of  the  proposed 
Program  Instruction  will  be  mailed  to  all 
grantees  and  delegate  agencies  at  the 
time  of  publication  of  this  Notice. 
Anyone  else  can  obtain  copies  and 
forward  comments  on  the  Program 
Instruction  by  writing  to  the 
Administration  far  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title  of  this  information 
collection. 

In  addition,  requests  for  copies  may 
be  made  and  comments  forwarded  to 
the  Reports  Clearance  Officer  over  the 
Internet  by  sending  message  to 
lguerrero@acf.dhhs.gov.  Internet 
messages  must  be  submitted  as  an  ASQI 
file  without  special  characters  or 
encryption. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimim  the  burdoi  of  the 
collection  of  information  on 
respondents,  induding  dmnigh  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
conunents  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  April  24. 1997. 
BobSaips, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-11115  Filed  4-29-^7;  8:45  am] 
BNJJNQ  COOf  4110-SS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratfon 
[Docket  No.  97C-0171] 

Toyo-Morton,  Ltd.;  FIHng  of  Food 
AddMvs  Psdtion 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Toyo-Mortcm,  Ltd.,  1)^  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyester-epoxy-urethane 
adhesive  for  use  as  a  nonfood  contad 
layer  of  laminated  articles  intended  for 
use  in  contad  with  food. 
DATES:  Written  comments  on  the 
petitioner's  enviroiunental  assessment 
by  May  30, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 

FOR  nmrHER  mformation  contact: 

Daniel  N.  Harrison,  Center  for  Food 
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Safety  and  AppUed  Nutrition  (HFS- 
215).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204, 
202-418-3084.   ' 

SUPPLEMENTARY  INFORMATKM:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)(21  U.S.C.  348(bM5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4538)  has  bera  filed  by 
Toyo-Morton.  Ltd.,  c/o  Keller  and 
Heckman  LLP.  1001  G  St.  NW..  suite 
500  West.  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1390 
Laminate  structures  for  use  at 
temperatures  of  25(f  F  and  above  (21 
CFR  177.1390)  to  provide  for  the  safe 
use  of  polyester-epoxy-urethane 
adhesive  for  use  as  a  nonfood  contact 
layer  of  laminated  articles  intended  for 
use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  si^>iect  of  this  notice  cm 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  May  30, 1997 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  mmiber  found  in  brackets  in  the 
heeding  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availaUlity  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  17, 1997. 
AlanKLRaUs, 

Director.  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[PR  Doc  97-11078  Filed  4-29-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatitutM  of  Health 

National  Instituta  of  Alcohol  Abuse  and 
Alcoholiatn;  Notice  of  Meeting 

Pursuant  to  Public  Law^2-463. 
notice  is  hereby  given  of  a  meeting  of 
the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism  on  June 
5. 1997. 

The  meeting  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodatimis.  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
pubhc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6)  of  Title  5. 
use.  and  section  10(d)  of  Pub.  L.  92- 
463  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosure  of  which  would  constitute  a 
dearly  unwarranted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from;  Ms.  Ida  Nestorio.  Office 
of  Scientific  Affairs.  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Willco  Building.  Suite  409.  6000 
Executive  Blvd.,  Rockville.  MD  20892- 
7003,  Telephone:  301-443-4376.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  bom  the  contact 
person  indicated. 

Name  of  Committee:  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism. 

Executive  Secretary:  James  F. 
Vaughan,  6000  Executive  Blvd.,  Suite 
409,  Bethesda,  MD  20892-7003,  301- 
443-4375. 

Date  of  Meeting:  June  5. 1997. 

Place  of  Meeting:  Conference  Room  El 
&  E2,  Building  45  (Natcher),  NIH 
Campus,  9000  Rockville  Pike,  Bethesda. 
MD  20892. 

Closed:  Jime  5, 1997 — 8  am  to  10  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Open:  June  5. 1997 — 10  am  to  4  pm. 


Agenda:  Disciission  of  Institute 
extramural  research  programs,  and  other 
program  and  peer  review  issues  relevant 
to  Council  activities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.891,  Alcohol  Research  Center 
Grants;  National  Institutes  of  Health) 

Dated:  April  24, 1997. 
La  Verne  Y.  Stringfiald, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-11134  Filed  4-29-97;  8:45  am] 
aajjNQ  cooc  4i4«-ov4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HeaHh  Service 

National  Toxicology  Program;  Board  of 
Scientific  Counaelori'  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  givm  of  a  meeting  of 
the  National  Toxicolo^  Program  (NTP) 
Board  of  Scientific  Counselors.  U.S. 
Public  Health  Service,  in  the  Conference 
Center.  Building  101,  South  Campus. 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  Ill  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina,  on  May  14. 1997. 

The  meeting  will  be  open  to  the 
public  from  8:45  a.m.  to  adjournment 
with  attendance  limited  only  by  space 
available.  The  primary  agenda  topic  is 
concerned  with  presentations  and 
discussions  of  endocrine  disruptor 
initiatives  at  NIEHS  and  other  Federal 
health  agencies.  The  Board  will  review 
a  concept  proposal  for  contract  support 
for  inlife  mechanistic  studies  on  toxicity 
and  carcinogenicity. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  National  Toxicology  Program,  P.O. 
Box  12233.  NIEHS.  Research  Triangle 
Park.  North  Carolina  27709,  telephone 
(919)  541-3971.  FAX  (919)  541-0295, 
will  have  available  a  firm  agenda  with 
times  and  a  roster  of  Board  members 
prior  to  the  meeting  and  simunary 
minutes  subsequent  to  the  meeting. 

Dated:  April  18. 1997. 
Kannath  Olden. 

Director,  National  Toxicology  Program. 
(FR  Doc.  97-11137  Filed  4-29-97;  8:45  am] 
■UMB  COOC  414a-01-4l 


23470 


Federal  Regiater  /  Vol.  62.  No.  83  /  Wednesday.  April  30.  1997  /  Notices 


Federal  Regieter  /  Vol  62.  No.  83  /  Wednesday.  April  30.  1997  /  Notices 


23409 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heaim  Service 

National  Toxicology  Program;  Call  for 
Public  Commenta;  Chemlcala 
Propooed  for  ttw  BgMh  BlennM 
Report  on  Cardnogona 

Backgronnd 

The  Naticmal  Toxicology  Program 
(NTP)  annoimces  its  intent  to  1^ 
additional  substances  in  the  Eighth 
Biennial  Report  on  Carcinogens  (BRQT 
This  Report  is  a  Congressionally- 
mandated  listing  of  biown  human 
carcinogens  and  reasonably  anticipated 
human  carcinogens  and  its  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary.  Department  of 
Health  and  Human  Services  (HHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act.  as  amended,  provides  that 
the  Secretary.  (HHS),  shall  puUish  a 
report  which  contains  a  list  of  aU 
substances  (1)  Which  either  are  known 
to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  numbm  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 


number  of  persons  esqKised  and  the 
extent  to  which  the  implementation  of 
Federal  reguladons  decreases  the  risk  to 
public  health  from  e}q)osiire  to  these 

The  new  entries  for  the  Eighth  BRC 
have  undergone  a  multiphased  peer 
review  process  involving  two  Federal 
scientific  review  groups  and  one  mm- 
government,  scientific  peer  review  body 
(a  subcommittee  of  the  NTP  Board  of 
Scientific  Counselors)  which  met  in  an 
open,  public  meeting  that  included  a 
public  comment  session.  All  data 
relevant  to  the  criteria  for  inclusitm  of 
candidate  agents,  substances  or 
mixtures  in  the  BRC  have  been 
evaluated  by  the  three  sdraitific  review 
committees. 

In  the  Eighth  BRC.  the  NTP  is  adding 
14  agents,  substances  or  mixtures  to  tlu 
existing  list,  one  of  which  is  Usted  as  a 
known  human  carcinogen.  Tlie  13 
remaining  agents,  subetances  or 
mixtures  are  being  added  as  reasonably 
anticipated  to  be  hmnan  carcinogens.  In 
addition,  thiotepa,  which  is  currently 
listed  in  previous  Reports  on 
Carcinogens  as  reasonably  anticipated  to 
be  a  human  carcinogen  is  moved  to  the 
known  human  carcinogen  list  These 
agents,  substances  or  mixtures  are 
provided  in  the  following  t^le  %vith 
their  Chemical  Abstracts  Services  (CAS) 
Registry  numbers  and  listing.  The 


Eighth  BRC  also  contains  an  appendix 
which  is  a  reference  to  certain 
"Manufacturing  Processes.  Occupations 
and  Exposure  Qrciunstanoes"  that  have 
not  yet  been  fcMmally  reviewed  by  the 
NTP  far  BRC  listing  but  have  been 
classified  by  LARC  as  sources  which  are 
knotvn  to  be  carcinogenic  to  humans 
because  of  the  associated  increased 
inddaices  of  cancer  in  workers  in  these 
settings.  While  not  formally  listed  in  the 
8th  BRC.  in  the  interest  of  public  health 
and  far  completeness,  these 
occupational  expostires  have  been 
referenced  in  an  appendix  to  the  Report 
with  the  correqtonding  lARC  dtatioD 
given. 

Comtooits  concerning  the  addition  of 
these  substances  in  the  Eighth  BRC  will 
be  accepted  for  a  period  of  30  days  from 
the  date  of  the  pxiblication  of  tUs 
announcement  in  the  Federal  legMar. 
Comments  or  questions  should  be 
directed  to  Dr.  CW.  Jameeon.  National 
Toxicology  Propam.  Biennial  Report  od 
Carcinogens,  MD  WC-05,  P.O.  Box 
12233.  Research  Triangle  ParicNC    ' 
27709.  fax  number  (919)-541-2242, 
onail:  )ame8on6taiehsjiih.gov. 

Attachment. 

Dated:  ^>iil  18. 1997. 
Kaneetn  OMan. 

Director.  National  butitutB  ofEnvironmmtal 
HaoMi  Sciences. 


Summary  for  Agents.  Substances  or  Mixtures  to  be  Usted  in  the  Ekshth  Biennial  Report  on  Caronogens 


Chemicai/CAS  number 


Primary  uMS 


To  be  listed  as 


AZACmDINE/320-67-2 


p<>1LOROo-TOLUIDINE  and  its 
Ha  satt/95-e9-2. 


CHLOROZOTOCIN^749-e&-6 


CYCLOSPORIN/59e65-1 3-3 


DANTHR0N/(1.8- 

Dihydroxyanthraquinone)     1 1 7- 

10-2. 
1 .6-DINrmOPYRENE/42397-64-8 

1 .8-OINrrROPYRENE/42397-€&-9 

DISPERSE       BLUE       1/(1.4.53- 
Tetraaminoanttvaquinone) 
2475-45-8. 

FURAN/10(M)0-9 

04IITROANISOLE/91-23-6 

6-NrrROCHRYSENE/7495-02-8  .. 

1-NrrROPYRENE/5622-43-0 

4-NITROPYRENE«7835-92-4  


Used  as  a  cytostatic  agent  in  the  tre^ment  of  acute  teukenw 

Used  to  produce  azo  dyes  for  cotton,  sflc  acetate  and  nylon  and  as 
intermediate  In  production  of  Pigment  Red  7  and  Pigment  Yelow 
49.  Also  an  impurity  in  and  a  metebdite  of  the  pesticide 
cMordimeform 

Used  as  a  cytostatic  agent  in  the  treatment  of  cancers  of  ttw  stom- 
ach, large  Intestine  pancreas  and  lung;  meianoma;  and  muRipie 
myetoma 

Used  as  an  immunosuppressive  agent  in  the  prevention  and  treat- 
ment of  grafl-vs-host  readions  in  bone  marrow  transplantation  and 
for  the  prevenlion  of  rejection  of  kidney,  heart  and  liver  transptanis 

Used  as  a  laxative  and  as  an  intermedtete  in  the  manufacture  of  dyes 


Not  used  commerciaJly.  detected  in  ambient  almoepheric  samples  and 

as  a  cortstituent  of  dnse)  exhaust 
Not  used  commercially,  detected  in  ambient  atmospheric  samples  and 

as  a  constituent  of  diesel  extwust 
Used  as  an  anthraquinone  besed  dyestuff  in  hair  color  formulations 

and  in  coloring  fatyics  and  plastics 

Used  as  an  imetmediate  in  the  synthesis  and  production  of  other  or- 
ganic compounds 

Used  as  a  precursor  in  the  synthesis  of  o^nisidme  which  is  used  in 
the  manufacture  of  over  100  azo  dyes 

Not  used  commerciaNy.  detected  in  ambient  atmospheric  samples 

Not  used  commercially,  detected  in  ambient  atmospheric  samples  arxj 

as  a  constituent  of  diesel  and  gasolirw  engine  exhaust 
Not  used  conrvnercially,  detected  in  amt>ienl  atmospheric  samples 


Reasonat)ly  Anticipated  to  tie  a 

Human  Carcinogen. 
Reasonably  Anfidpaied  to  be  a 

Human  Carcinogen. 


Reasonably  Anticipeted  to  be  a 
Human  Carcinogen. 

Known  to  be  a  Human  Cardno- 
9en. 

Reasonably  Anttdpetad  to  be  a 
Human  Carcinogen. 

Reasonably  AnUdpetad  to  be  a 

Human  Cardnogert 
Reasonatily  Anticipated  to  be  a 

Human  Carcinogen. 
Reasonably  AntidpatBd  to  be  a 

Human  Caidnogea 

Reasonably  ArUdpeted  to  be  a 

Human  Carcinogen. 
Reasonably  Anticipated  to  be  a 

Human  Carcinogen. 
Reasonably  Anbdpated  to  t>e  a 

Human  Carcinogen. 
Reasonably  AnUdpetad  to  be  a 

Human  Carcinogen. 
Reasonat)ly  Anticipated  to  be  a 

Human  Carcinogen. 
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Summary  for  Agents,  Substances  or  Mixtures  to  be  Listed  in  the  Eighth  Biennial  Report  on  Carcinogens— 

Continued 


ChemicakCAS  number 


THJ0TEPA«2-a4-« 


1 .2>TRJCHLOROPflOPANE/96- 
18-4. 


Used  as  a  cytostatic  agent  in  the  traaimeni  of  lymphomas  and  a  vari- 
aty  of  solid  tumon.  such  as  bieast  and  pwary.  N  has  also  t)sen 
uaed  at  high  doses  in  oombinalion  chemotherapy  with 
cycJophosphamids  in  patients  with  reiractory  maignandes  treated 
wRh  autologous  twne  franaptantation 

Used  as  a  polymsr  croeainking  agent,  paint  and  varnish  remowsr,  sol- 
went  and  degreesing  agent. 

It  has  been  found  as  an  impurity  in  certain  nemalicides  and  soli  fumi- 
gants  and  has  been  delsctod  in  drinldng  and  ground  water  in  var- 
ious pwts  of  the  United  States 


Tobelsledas 


Known  to  be  a  Human  Carcino- 
gen. 


Reasonably  Anticipated  to  be  a 


Human  Caicinogan. 


[FR  Doc  97-11136  Filed  4-29-47;  8:45  am] 
I  OOei  4M»-t1-M 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cunwil  LM  of  LiboraloriM  Which 
MMt  MMmum  SlMMlanls  To  Engag*  in 
UriM  Drug  TMdng  for  Foderai 
AaandeA.  Mid  i-ataoraloftao  That  Havo 
WfUmMWHwi  rroni  me  riuyiMii 

AOCNCY:  Substance  Abuse  and  Mental 
Heahh  Services  Administration,  HHS. 
(Fonnerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS) 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  ol  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916. 29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fix>m  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  bom 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  idoitified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
Will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www  Jiealth.org. 

FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Woriq>lace  Programs.  Room 


13A-54.  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  TeL:  (301)  443-6014. 
aUPPI^CNTARY  MFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Labwatories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  qiiarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA. 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimiitn  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 

Crassmere  Park  Rd.,  Suite  21,  Nashville, 

TN  37211,  615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.,  Montgomery,  AL  36103. 

800-541-4931/334-263-5745 
American  Medical  Laboratories,  Inc.,  14225 

Newbrook  Dr.,  Chantilly,  VA  22021,  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Ave.,  Suite  250,  Las 

Vegas,  NV  89119-5412,  702-733-7866/ 

800-433-2750 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way.  Salt  Lake  City.  UT  84108,  801-583- 

2787/800-242-2787 
Baptist  Medical  Center — ^Toxicology 

Laboratory.  9601 1-630.  Exit  7,  Little  Rock, 

AR  72205-7299,  501-202-2783,  (formerly: 


Forensic  Toxicology  Labontory  Baptist 

Medical  Center) 
Bayshore  Qinical  Labontory  4555  W. 

Schroeder  Dr.,  Btxmn  Deer,  WI  S3223. 

414-3SS-4444/80»-«77-7016 
Cedan  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Ave.. 

Miami.  FL  33136,  305-325-5784 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 

Angeles,  CA  90045.  310-215-6020 
Qinical  Reference  Lab,  8433  Quivira  Rd.. 

Lenexa.  KS  6621S-2602.  800-445-6917 
CompuChem  Labaratoriet.  Inc.,  1904 

Alexander  Drive,  Research  Triangle  Park. 

NC  27709,  919-549-8263/800-833-3984. 

(fonnerly:  CompuChem  Laboratories.  Inc. 

A  Subaidiaiy  of  Roche  Biomedical 

Laboratory,  Roche  CompuChem 

Laboratories.  Inc.  A  Member  of  the  Roche 

Group) 
Cox  Health  Systems.  Department  of 

Toxicokigy.  1423  North  Jefferson  Ave., 

Springfield.  MO  65002. 800-676-3652/ 

417-269-3093.  (formerlyfCox  Medical 

Centers) 
DepL  of  the  Navy.  Navy  Drug  Scnening 

Laboratory.  Great  Lakes.  IL.  P.  O.  Box  88- 

6819,  Great  Lakes.  IL  60QB8-6819,  847- 

688-2045/847-686-4171 
Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 

Ave.,  Suite  301,  Fort  Myers,  FL  33901. 

941-418-1700/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 

)uUa  Dr.,  ValdosU.  GA  31604.  912-244- 

4466 
DrugProof,  Division  of  Dynacare/Laboratory 

of  Pathology,  LLC,  1229  Madison  St..  Suite 

500,  Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  800-696-0180  /  206-386-2672. 

(fonnerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugProof,  Division  of 

Laboratory  of  Pamology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 

Rd.,  Wanninster,  PA  18974,  215-674-9310 
ElSohly  Laboratories.  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  601-236-2609 
General  Medical  Laboratories,  36  South 

Brooks  St,  Madison,  WI  53715, 608-267- 

6267 
Harrison  Laboratories,  Inc.,  9930  W.  Highway 

80,  Midland.  TX  79706.  800-725-3784/ 

915-563-3300,  (formerly:  Harrison  & 

Associates  Forensic  Laboratories] 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave.,  Cincinnati.  OH  45229,  513- 

569-2051 
LabOne,  Inc,  8915  Lenexa  Dr.,  Overland 

Park,  Kansas  66214,  913-888-3927/800- 
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728-4064.  (fomiwly:  Center  (at  Laboratory 

Services,  a  Division  of  LabOne.  Inc.) 
Laboratory  Corporation  of  America.  868 

Willow  St.  Rano,  NV  89502. 702-334- 

3400,  (fonneriy:  Sierra  Nevada 

Laboratories,  Inc.) 
Laboratory  Corporation  of  America  Holdings. 

69  First  Ave.,  Raritan,  NJ  08869,  800-437- 

4986,  (fannnly.  Roclw  Biomedical 

Laboratcxies,  Inc.) 
Laboratory  Specialists.  Inc..  113  Jarrell  Dr.. 

Belle  Chasse,  LA  70037.  504-392-7961 
Marshfield  Laboratories.  Forensic  Toxicology 

Laboratory.  1000  North  Oak  Ave.. 

Marshfield.  WI  54449.  715-38»-3734/800- 

331-3734 
MedBxpresa/National  Laboratcffy  Center. 

4022  Willow  Lake  Blvd..  Menq>his.  TN 

38118.  901-795-1515/800-526-6339 
Medical  College  Hoq>itals  Toxicology 

Laboratocy,  DeparUnent  of  Pathology.  3000 

AriingtOD  Ave..  Toledo.  OH  43614. 419- 

381-5213 
Medlab  Qinical  Testing.  Inc.  212  Cheny 

Lane.  Naw  Castle.  DB 19720.  302-6SS- 

5227 
MadTox  Laboratories.  Inc.  402  W.  County 

Rd.  D.  St  Paul.  MN  55112. 800-632-3244/ 

612-636-7466 
Methodist  Hospital  of  Indiana.  Inc, 

Department  of  Pathology  and  Laboratcvy 

Medicine,  1701  N.  Senate  Blvd., 

bidianapoUs.  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave., 

Peoria.  IL  61636.  800-752-1835/309-671- 

5199 
MetroLab-Legacy  Laboratory  Services.  235  N. 

Graham  St..  Portland.  OR  97227. 503-413- 

4512.  800-237-7808(x4S12) 
Minneapolis  Veterans  Afihirs  Medical  Center, 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis.  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories.  Inc.  1100 

California  Ave.,  Bakersfield.  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Lake  City,  UT  84124,  800-322- 

3361 
Qn^on  Medical  Laboratories.  P.O.  Box  972. 

722  East  11th  Ave..  Eugene,  OR  97440- 

0972. 541-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206. 

509-926-2400/800-541-7891 
PharmChem  LabcKatories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park.  CA  94025. 415- 

328-6200/800-446-5177 
PharmChem  Laboratories.  Inc.  Texas 

Division,  7606  Pebble  Dr..  Fort  Worth.  TX 

76118,  817-595-0294,  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St.  Overland  Park,  KS  66210.  913-  . 

338-4070/800-621-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 

San  Diego.  CA  92111,  619-279-2600/800- 

882-7272 
Premier  Analytical  Laboratories,  15201 1-IO 

East,  Suite  125.  Channelview,  TX  77530, 

713-457-3784/800-888-4063,  (formerly: 

Drug  Labs  of  Texas] 
Presbyterian  Laboratory  Services,  1851  East 

Third  Street,  Charlotte,  NC  28204, 800- 

473-6640 


Quest  DiagDostict  bicorporated.  4770  Bagant 
Blvd.,  Irving,  TX  75063.  800-526-0947/ 
972-916-3376.  (fonneriy:  Damon  Qinical 
Laboratories.  Damon/Med>ath.  CORNING 
Clinical  Lahoratorias) 

Quest  Di^nostics  Inonporated.  875 
Greentrae  Rd..  4  Parkway  Ctr..  Pittsburgh. 
PA  15220-3610.  800-574-2474/412-920- 
7733.  (formariy:  Mad-Chek  Ldxxatories. 
Inc.  Med-Ghak/Damon,  MetPath 
Laboratories.  CORNING  Qinical 
Lahoratorias) 

Quest  Diagnostics  Incorporated.  4444 
Giddings  Road.  Aubwn  Hills.  MI  48326. 
810-373-9120.  (formerly:  HealthCaiW 
Preferred  Labontorias.  Healthcare/ 
MetPath.  CORNING  Qinical  Laboratories) 

Quest  Diagnostics  Incorporated.  1355  Mittal 
Blvd..  Wood  Dale.  IL  60191. 630-595- 
3888.  (formerly:  MatPath.  Inc.  CORNING 
MetPath  Qinical  Uboratories.  CORNING 
Qinical  LriMxatorias  Inc) 

Quest  Diagnostics  Inooiporated.  2320 
Scfauetz  Rd..  St  Louis.  MO  63146. 800- 
286-7293/314-991-1311,  (fonnerly: 
Mstn^wlitan  Reference  Lalxiratoriaa.  Inc. 
GCHtNING  Qinical  Laboratories.  Soudi 
Central  IXvision) 

Quest  Diagnostics  Incoiporatad.  Ctea 
Malcolm  Ave..  Tetarixxo.  NJ  07608. 201- 
393-6590.  (formariy:  MatPath,  hic, 
CORNING  MetPath  Clinical  Laboratories. 
CC»INING  Clinical  Laboratory) 

Quest  Diagnostics  InooipoEated.  National 
Center  far  Forensic  Sdence.  1901  Sulphur 
Spring  Rd..  Bahimora.  MD  21227. 410- 
536-1485.  (formerly:  Maryland  Medical 
Laboratory.  Inc.  National  Centv  far 
Forensic  Science.  CORNING  Natimial 
Center  tor  Forensic  Science) 

Quest  Diagnostics  Inoorporatad.  7470 
Mission  Valley  Rd..  San  Diego,  CA  92106- 
4406.  800-446-4728/61O-686-3200. 
(&»meriy:  Niduds  Institute.  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute.  CORNING 
Qinical  LabOTatories) 

Scientific  Testing  Laboratories,  Inc.  463 
Southlake  Blvd.,  Richmond.  VA  23236. 
804-378-9130 

Scott  ft  White  Drug  Testing  Laboratory,  600 
S.  2Sth  St.  Temple.  TX  76504. 800-749- 
3788 

S.E.D.  Medical  Laboratories.  500  Walter  NE. 
Suite  500.  Albuquerque.  NM  87102.  505- 
727-8800/800-999-LABS 

SmithKline  Beecham  Clinical  LabwatcMies. 
7600  Tyrone  Ave..  Van  Nuys.  CA  91405. 
816-989-2520/800-877-2520 

SmithKline  Beecham  Qinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg.  FL  34748. 
352-787-9006.  (fonnerly:  Doctors  ft 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  PresidentiaPDr.,  AtlanU,  GA  30340, 
770-452-1590.  (fonneriy:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  Sute  Pkwy..  Schaumburg,  IL  60173. 
847-447-4379/800-447-4379,  (fonneriy: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd..  Norristown,  PA  19403,  800- 
523-0289/610-631-4600,  (formeriy: 
SmithKline  Bio-Science  Latxiratories) 

SmithKline  Beecham  Qinical  Laboratories, 
8000  Sovereign  Row.  Dallas,  TX  75247, 


214-63S-1301.  (formariy:  SmitUOine  BiO' 

Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc.,  530  N. 

Lafayette  Blvd..  South  Bend.  IN  46601. 

219-234-4176 
Southwest  Laboratofiss.  2727  W.  Basalina 

Rd.,  Suite  6.  Tampe.  AZ  85283, 602-438- 

8507 
St  Anthony  Hospital  (Toxicology 

Laboratory).  P.O.  Box  205, 1000  N.  Lee  St. 

Oklahoma  Qty.  OK  73102. 405-272-70S2 
Toxicology  ft  Dnig  Monitoring  Laboratory. 

University  of  Missouri  Hospital  ft  Qinics 

2703  Clark  Lane.  Suite  B.  Lower  Level. 

Columbia.  MO  65202.  573-882-1273 
Toxicology  Testing  Serrioe,  Inc.  5426  N.W. 

79th  Ave..  Miami.  FL  33166. 305-593- 

2260 
TOXWCHtX  Laboratorias.  Inc.  6160  Variel 

Ave..  Woodland  Hilla,  CA  91367.  818-226- 

4373/800-466-2211.  (formariy:  Laboratory 

Spedaliats,  Inc;  Abused  Drug  Lrixiratoriar. 

MadTox  Bio- Analytical,  a  Division  of 

MadToK  Labor^ories.  Inc) 
UNUAB 18408  Oxnard  St.  Tarrana.  CA 

91356.  800-492-0800/816-996-7300. 

(formariy:  MetWest-BPL  Toxicokigy 

Laboratory) 
UTMB  Pathology-Toxioology  Laboratory, 

University  of  Texas  Medical  Branch. 

Qinical  Chemistry  Division.  301 

University  Boulewd.  Room  5.158.  Old 

John  Sealy.  Gahreston.  Texas  77555-0551. 

409-772-3197 

The  Standards  Council  of  Canada 
(SOC)  Laboratory  Aocreditatiaii  Program 
for  Substances  of  Abuse  (LAPSA)  has 
been  given  deemed  status  by  the 
Etepartment  of  Transportation.  The  SCC 
has  accredited  the  following  f^nadian 
laboratory  fm  the  conduct  of  foroisic 
urine  dnig  testing  required  by 
Department  of  Transportation 
regulations:  NOVAMANN  (Ontario) 
Inc..  5540  McAdam  Rd..  Mississauga, 
ON.  Canada  L4Z  IPI.  905-890-2555. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  97-11168  Filed  4-29-97;  8:45  am) 
■ajJNQ  OOOC  «tSS  M  u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Haalth 
Sorvices  Administration  (SAMI^) 

Notica  of  Mealing 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  May. 

A  siunmary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman. 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89.  Rockville,  Maryland 
20857.  Telephone:  (301)443-4783. 
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Substantive  program  infonnation  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  indude  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  perscmal  infonnation 
concerning  individuals  associated  with 
the  prt^xwals  and  oonfideitfial  and 
financial  information  about  an 
individual's  pn^posaL  This  discussion 
nuy  also  reveal  information  about 
procurement  activities  exempt  from 
disdosiue  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidentiaL  Accordingly,  the 
meeting  is  ccmcanied  mth  matters 
exonpt  from  mandatory  disdosura  in 
Title  5  U.S.C  5S2b(c)  (3).  (4).  and  (6) 
and  5  U.S.C  App.  2,  section  10(d). 

Coaunittee  Name:  SAMHSA  Special 
Emphasis  Panel  IL 

MeetingDates:  May  8. 1997. 

Pface:  Chevy  Chase  Holiday  hm, 
Tnrace  B,  5520  Wisconsin  Avenue, 
Chevy  Qiase.  MD  20815. 

dosed:  May  8. 1997, 9  a.m.-l  pjn. 

Contact:  Dorothy  E.  West,  M.s!w.. 
17-89,  Parklawn  Building,  Telephone: 
(301)  443-0878  and  FAX:  (301)  443- 
3437. 

This  notice  is  being  published  less 
than  15  days  pricH-  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  Afvil  24, 1997. 
JariLipev, 

Conunittee  ManagBment  Officer  SAMHSA. 
IFR  Doc.  97-11118  Filed  4-29-97;  8:45  am] 
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ACnON:  Notice. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEI.OPMENT 

[Doctal  Na  FR-«200-N-6q 

Notice  of  Propoeed  Infonnation 
CoHectlon  for  Public  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB^for 
review,  as  required  by  the  Paperworic 
Reduction  Act  Tlie  Department  is 
soliciting  public  commmts  on  the 
subject  proposal. 
DATES:  Comments  due:  June  30, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Qmmients  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports,  Liaison 
OfiBcer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  S.W., 
Room  4238.  Washington,  D.C  20410- 
5000. 

FOR  FURTHER  MFORMATION  COKTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  othw  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPtEMENTARY  MFORMATION:  The 
Department  will  submit  the  propoeed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  USC  Chapter 
35,  as  amended). 

This  Notice  is  soliciting  comments 
frt>m  members  of  the  public  and  affected 
agencies  oMiceming  Uie  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the 
proposed  performance  of  the  functions 
of  the  agency,  including  whether  the 
infonnation  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Renaissance  Fellows  Program  (CRFP): 
Budget,  Payment  Voucher  and  Semi- 
Annual  Report 

OMB  Cbnfrof  Munber:  2577-0219. 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  HUD 
will  require  approximately  20 
Community  Renaissance  Fellows  to 
complete  and  submit  forms  to  provide 
details  on  the  funds  that  participants  are 
requesting:  to  drawdown  funds  using 
the  Line  of  Credit  Control  SystemA^oice 
Response  System  (LOOCSA^RS);  and  to 
provide  information  on  expenditure  of 
Federal  funds,  work  activities,  goals, 
and  progress  in  implementing  CRFP. 
This  information  is  required  to  obtain 
benefits  under  the  U.S.  Housing  Act  of 
1937,  as  amended. 

Members  of  affected  public: 
Individuals. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  20  reqKmdents, 
annual/quarterly  fat  payment  voucher, 
three  hours  average  per  response,  66 
total  reporting  burden  hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Anlbaritjr:  Section  3506  of  the  PapCTWork 
Reduction  Act  of  1995. 44  USC  chapter  35, 
as  amended. 

Dated:  April  23, 1997. 

Kevia  Enanoel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4230-N-0?) 

Federal  Interagency  Task  Force  on  St 
Petersburg  Citizen'a  Advisory 
Commission:  Meeting  Notice 

AGENCY:  Department  of  Housing  and 
Urban  Development. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimoes  the 
upcoming  meetings  of  the  Federal 
Interagency  Task  Force  on  St.  Petersburg 
Citizen's  Advisory  Commission.  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub.L 
92-463). 

MEETMQ  DATE  AND  TIC:  May  5  and  May 
6, 1997;  8:30  am-S:30  pm. 
ADDRESS:  The  Federal  Interagency 
Resource  Coordination  Conference, 
University  of  South  Florida,  Bayboro 
Campus,  St.  Petersburg,  FL  33705,  (813) 
893-3324. 

PURPOSE:  The  purpose  of  this  event  is  to 
allow  government  representatives  and 
community  leaders  to  discuss  wfays  to 
maximize  Federal,  State  and  local 
resources  targeted  to  St.  Petersburg  in 
response  to  the  civil  imrest  in  November 
and  December  of  1996.  The  meeting 
format  will  encourage  dialogue  among 
agencies  for  vertical  and  horizontal 
integration  of  resources. 

MEETMQ  DATE  AND  TaiE:  May  13. 1997, 
4:00  pm-6:00  pm. 

ADDRESS:  The  St.  Petersburg  atizens 
Advisory  Commission,  Qty  Council 
Chambers,  St.  Petersburg  Qty  Hall,  175 
5th  Street  N,  St  Petersburg,  FL.  (813) 
893-7201. 

PURPOSE:  This  is  the  regulatory 
scheduled  monthly  meeting  of  the 
Citizens'  Advisory  Commission.  The 
meetings  are  held  the  second  (2nd) 
Tuesday  of  each  month  on  the  same 
location.  Hie  purpose  of  the  meeting  is 
to  discuss  the  progress  of  the  Federal 
Interagency  Ttusk  Force  activities  and  to 
provide  recommendations  ao.  project 
implementation. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Interagency  Task  Force 
on  St  Petersburg  Qtizen's  Advisory 
Commission  was  established  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  App., 
as  amended,  and  the  implementing 
regxilations  of  the  General  Services 
Administration  (GSA),  41  CFR  Part  101- 
6  to  advise  the  Federal  Department  and 
agencies  participating  as  members  on 
the  St.  Petersburg  Federal  Task  Force. 


Fifteen  days  advanced  notice  of  this 
meeting  could  not  be  provided  because 
of  the  desire  of  the  Advisory 
Conunission  to  expeditiously  proceed 
with  its  business. 

Open  Meatiiigi 

The  meetings  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  ccmceming 
agenda  items  with  the  Commission.  Tlie 
statement  should  be  addressed  to  the 
Federal  Interagency  Task  Force  on  St 
Petersburg  Qtizen's  Advisory 
Commission,  25A  Martin  Luther  King 
Street  South,  St  Petersburg.  FL  33705. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stephanie  A.  Owens,  Fedraal 
Coordinator,  Federal  Interagmcy  Task 
Force  on  St.  Petersburg,  25A  Martin 
Luther  King  Street  South,  St  Petersburg, 
FL  33705,  (813)  893-3324. 

Dated:  April  24, 1997. 
Stephanie  A.  Owns, 
Coordinalot. 

[FR  Doc  97-11144  Hied  4-29-97;  8:45  am] 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Pociiet  No.  FR-4225-O-01] 

Amendment  to  Field  Reorganization; 
and  Revocation,  in  Part,  of  Prior 


AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Amendment  to  field 
reorganization;  and  revocation,  in  part, 
of  prior  amendment. 

SUMMARY:  This  notice  amends  the  field 
reorganization  Revocation  and 
Redelegatiop  of  Authority,  published  in 
the  Federal  Register  on  December  6. 
1994.  at  59  FR  62739,  and  revokes,  in 
part,  a  prior  amendment,  published  in 
the  Federal  Register  on  Jime  26, 1996. 
at  61  FR  33130. 

This  document  revokes  from  the 
Housing  IXrector  in  the  Fort  Worth,  TX 
field  office,  authority  over  single  bmily 
housing  matters  in  the  geographic  area 
of  the  Dallas,  TX  field  office,  and 
redelegates  this  authority  to  the 
Supervisory  Single  Family  Housing 
Specialist  in  the  Dallas.  TX  field  office. 
EFFECTIVE  DATE:  April  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Hunt,  Director,  Management 
Services  Division,  or  Charles  E. 
Patterson,  Chief,  Program  Analyst 
Branch,  Management  Services  Division. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.  Room 


9116,  Washington,  DC  20410-4000; 
Telephone  (202)  708-0826  (This  is  not 
a  toll-&«e  number).  Hearing  or  speech- 
impaired  individuals  may  call  1-800- 
877-6399  (Federal  Information  Relay 
Service  TTY). 

SUPPLEMBITARY  MF0RMAT10N:  hi 
Novonber  of  1993,  the  Seoetary 
announced  die  reorganization  of  HUD's 
field  structure  to  improve  performance 
and  provide  HUD's  custmners— 
members  of  the  public  and  program 
beneficiaries — more  efficimt  service 
and  less  bureaucracy  by  empowering 
HUD's  employees  to  more  efiiectivriy 
serve  these  customers.  As  part  of  that 
ongoing  process,  tm  December  6. 1994  at 
59  FR  62739,  the  Department  published 
a  field  reorganization  RevocaticHi  and 
Redel^ation  of  Authority  pertaining  to 
Office  of  Housing  programs.  On  )une  26. 
1996.  at  61  FR  33130.  and  on  frimury 
3. 1997.  at  62  FR  5030.  the  Department 
published  amendments  to  the  field  - 
leorganizaticHi  Revocation  and 
Redelegation  of  Authority.  In  die 
preseot  doaunent,  authority  over  the 
single  fiamily  housing  program  functions 
listed  within  the  redelegation  at  59  FR 
62739.  for  the  geographic  area  of  the 
Dallas.  TX  field  office,  is  revoked  from 
the  Housing  Director  in  the  Fort  Worth. 
TX  field  office,  and  redelegated  to  the 
Supervisory  Single  Family  Housing 
Specialist  in  the  Dallas.  TX  field  office. 

As  the  Department  strives  to  provide 
increasingly  efficient  service,  the  ability 
to  do  more  %vith  less  is  of  critical 
importance.  Through  this  document,  the 
Department  seeks  to  shift  certain  powers 
and  authorities  in  order  to  best  utilize 
its  finite  resources  to  the  bmefit  of  the 
customer. 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  amends  the  field 
reorganization  Revocation  and 
Redelegation  of  Authority  at  59  FR 
62739.  and  revokes,  in  part,  a  prior 
amendment  to  the  field  reorganization 
at  61  FR  33130.  as  follows: 

Section  A.  Authority  Revoked 

1.  Section  B.,  2..  of  61  FR  33130. 
which  amended  Section  B.,  L,  c,  (1.),  of 
59  FR  62739,  is  hereby  revoked. 

2.  Section  B.,  3.,  of  61  FR  33130. 
m^ch  amended  Section  B..  L.  a..  (1.),  of 
59  FR  62739.  is  hereby  revoked. 

Section  B.  Authority  Redelegated 

1.  At  Section  B..  I.,  a..  (1.).  of  59  FR 
62739.  within  the  list  of  Category  AA 
(Double  A)  Field  Offices,  the  notation 
within  parentheses  with  regard  to  the 
Foil  Worth,  TX  field  office  only  is 
amended  to  read  as  follows: 

"Fort  Worth,  TX  (includes  all 
Multifamily  Asset  Management  and 
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Aaaet  Dtspontion  functions  of  C-f  oCBces 
AUiuquefque,  NM  and  Dallas.  TX;  and 
includes  all  Kfultilamily  Asset 
Disposition  functions  tat  A  ofBces  Little 
RodL.  AR  and  San  Antonio,  TX.  and  all 
Multifunily  Asset  Management 
functions  for  G+  c^ce  ^revepoit.  LA)" 

2.  Section  B..  I.,  c.  of  59  FR  62739, 
w^uch  identifies  to  vdiom  in  Category 
C*  and  C  field  offices  authority  is 
ledelegiited.  is  revoked  in  full  and 
replaced  vdth  the  following: 

^'c  Tt^  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
redelegates  to  the  Dq;mty  Assistant 
Secretary  for  Single  Family  Housing, 
vrim  retains  and  further  redel^ates  the 
povrer  and  authority  to  carry  out  dioee 
I»ogram  functions  listed  in  Part  ID  of 
this  redelegation  for  the  Office  of 
Houaing-FHA  single  family  housing 
programs.^  the  Directors  of  the  &ngle 
Family  Housing  Divisions  in  the 
following  cited  offices,  except  the 
Dallas,  TX  field  office,  in  which  the 
authority  is  further  redelegated  to  the 
Supervisory  Single  Family  Housing 
Specialist  in  the  E)allas,  TX  field  office. 
Tne  legal  citations  for  these  programs 
are  listed  below  in  Fart  n  of  this  Secticm 
B. 

Mo  authority  for  Mahifamily  hniising 
functions  is  redelegsted  to  HlJDaffici^ 
in  either  the  C-f  or  the  C  Field  Offices. 
In  the  caseof  the  G4-  offices,  the  offices 
have  muhi&mily  housing  staff, 
eutststioned  bom  another  field  office,  as 
noted  below  in  parentheses. 
(1.)  Category  C». 
Albuquerque.  NM  (Fort  Worth.  TX. 
Housing  Director)  Dallas.  TX 
(Authority  over  the  single  family 
housiog  program  functions  in  the 
Dallas.  TX.  geographic  area,  listed 
within  section  B.,  III.,b^of  this 
ledelegBtion.  are  redelegated  to  the 
Supervisory  Single  Family  Housing 
Specialist  in  the  Dallas,  TX  office. 
Single  family  housing  officials  in 
tbsDallas,  TX  office  report  to  the 
'^Apervisory  Sin^e  Family  Housing 
Specialist  in  the  Dallas.  TX  office: 
Muhifamily  Housing  officials  m  the 
Dalles.  TX  office  report  to  the  Fort 
Worth.  TX.  Housing  Director) 
Sfareveport.  LA  (All  authority  for 


Asset  Dispositi<m  functions  is 
delegated  to  the  Houston,  TX. 
Multilamily  Housing  Director.  All 
authority  for  Multifunily  Asset 
Management  functions  is  delegated 
to  Fort  Worth.  TX,  Housing 
Director) 

Tulsa,  OK  (Oklahoma  Qty,  OK, 
Muhifamily  Division  Director) 

Las  Vegas,  NV  (San  Francisco,  CA, 
Housing  Director) 

San  Diego,  CA  (San  Francisco.  CA. 
Housing  Director) 
(2.)  Category  C  Field  Offices 

Albany,  NY 

Camden,  NJ 

Coral  Gables,  PL 

Memphis,  TN 

Orlando,  FL 

Tampa,  FL 

Flint.  MI 

Lubbock.  TX 

Helena,  MT 

Sah  Lake  Qty,  UT 

Fresno,  CA 

Reno,  NV 

SanUAna.CA 

Tucsaii.AZ 

Boise.  ID 

Spokane,  WA" 

Aeterttr  Soctian  7(d),  Department  of 
Housing  and  UriMn  Developmant  Act.  42 
U.S.C  353S(d). 

Dated:  ^ril  14. 1907. 
NkholMP. 


AsBistant  Seavtaryfor  Housmg-PedemI 

Housing  Conunisaioner. 

[FR  Doc.  97-11106  Filed  4-29-97;  8:45  am] 
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DEPARmENT  OF  THE  ItUERIGR 

Fteh  and  WHcWfe  Service 

Nollce  of  Receipt  of  Applleattofi»for 
^eiielt 

The  fottowing  applicants  have 
apphed  for  a  permit  to  conduct  certain 
activities  with  endangered  spedes.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.Q  1531.  et 
seq.): 


PRT-828159 

Applicant:  Geaa^  A.  S|»ague,  Hudson  Palls, 

NY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygprgas 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  (rf  the  species. 
PRT-827777 

Applicant:  Claudius  Dickson,  Shreveport, 
LA. 

The  applicant  requests  a  pomit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Daznaliscus  pygargus 
dorcas)  oulled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-825851 

Applicant:  Chuck  Knapp,  John  G.  Shedd 

Aquarium,  Qiicago,  iL 

The  applicant  requests  a  pomit  to 
import  blood  samples  from  Exuma 
Island  iguanas  [Cyclura  cyclura  figginsi) 
collected  in  the  wild  in  the  Bahamas, 
incidental  to  other  research  activities, 
for  scientific  research. 

Written  data  or  ccmiments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Managemmt 
Authority,  4401  North  FairfiaxOrive, 
RoaiB-430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  IXrector 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
^e  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The.^»plication(s)  was/were*' 
siifamitted  to  satisfy  requirement;  of  the 
Marine  Mammal  Ptetection  Act  of  1972, 
as  amended  (16  U.S.C  1361  etseq.)  and 
the  regulations  ijoveming  marine 
mammals  (50  CFR 18). 

The  fallowing  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hui^ed  polar  bear  (I^us  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Appkcant^Address 

Population 

PRT- 

George  P.  Menn.  Opelita.  AL 

GeraM  Devis.  Vancouwer.  WA 

Robert  Zlngiia.Cer*al  City.  lA _ 

Thomas  Vanevery,  Troy,  Ml 

l>elBr  Sludwea.  Port  Chester,  MY 

Pany  Channel ...~ 

Norttwm  Deaufciit „ 

McOintock  Chennal 

Southern  Beaufort 

828?93 
828439 
828356 
828440 
828356 

received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone' 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  pubUcation  of  this 
notice  at  the  above  address. 

Dated:  April  25, 1997. 


Acting  Chief,  Branch  ofPennits,  Office  e/ 
Management  Authority. 

[FR  Doc.  97-11192  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkMHe  Service 

Notic*  of  AvaHablHty,  Restoration  Plan 
and  Environmental  Assessment 

AQ8ICY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 


Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 


one  of  these  applications  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority.  4401 


N.  Fairfax  Drive,  Room  430.  Arlington. 
Virginia  22203.  telephone  703/358-2104 
or  fiax  703/358-2281  and  must  be 


r:  The  U.S.  Fish  and  WUdlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  and  the  State 
of  New  Hampshire,  announces  the 
release  for  public  review  of  the  draft 
Restoration  Plan  and  Environmental 
Assessment  (RP/EA)  for  the  Coakley 
Landfill  Superfund  Site.  The  RP/EA 
describes  the  trustees'  proposal  to 
restore  natural  resources  injured  as  a 
result  of  the  release  of  hazardous 
substances  from  the  Coakley  TjinHfill 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  30, 1997. 
ADDRESSES:  Requests  for  copies  of  the 
RP/EA  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service,  New  England  Field 
Office.  22  Bridge  Sb«et.  Unit  *1. 
Concord,  New  Hampshire  03301. 
Written  comments  or  materials 
regarding  the  RP/EA  should  be  sent  to 
the  same  address. 

FOR  FURTHER  MFORMUTKM  CONTACT: 
Molly  B.  Sperduto  or  Kenneth  C.  Carr, 
Environmental  Contaminants  Program, 
U.S.  Fish  and  Wildlife  Service,  22 
Bridge  Street,  Unit  #1,  Concord.  New 
Hampshire  03301. 

Interested  parties  may  also  call  (603) 
225-1411  for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
Coakley  Landfill  Superfund  Site, 
located  in  Greenland  and  North 


Hampton,  New  Hampshire,  was  an 
active  landfill  from  1972  imtil  1985. 
Contaminants  associated  with 
municipal  and  industrial  wastes 
disposed  of  at  the  Site  include  volatile 
organic  compounds,  lead,  mercury, 
zinc,  aluminum,  and  nickel.  As  a  result 
of  contaminant  releases  from  the  Site, 
approximately  40  acres  of  adjacent 
wetland  habitat  were  damaged.  These 
wetlands  were  impaired  due  to  food 
web  contamination  or  the  reduction 
and/or  loss  of  their  biological  diversity 
and  productivity.  In  turn,  injury  to 
wetland-dependent  wildlife,  primarily 
migratory  birds,  occurred. 

In  1995.  the  United  States  of  America 
and  the  State  of  New  Hampshire  setded 
claims  for  natural  resource  damages 
associated  with  the  Coakley  I.andfill 
Superfund  Site  tmder  the  authority  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  The  setUement 
proceeds  will  be  used  to  compensate  for 
injury,  destruction^  or  loss  of  natural 
resources  under  trusteeship  of  the 
Department  of  the  Interior  and  the  State 
of  New  Hampshire.  The  RP/EA  is  being 
released  in  accordance  with  the  Natural 
Resource  Damage  Assessment 
Regulations  found  at  15  CFR,  part  990. 
It  is  intended  to  describe  the  trustees' 
proposals  to  restore  natural  resources 
injured  as  a  result  of  releases  of 
contaminants  from  the  Site. 

The  RP/EA  describes  a  number  of 
habitat  restoration  and  protection 
alternatives  and  discusses  the 
environmental  consequences  of  each. 
Restoration  efforts  wUch  have  the 
greatest  potential  to  restore  wetlands 
and  the  services  those  weUands  provide 
to  weUand-dependant  wildlife  are 
preferred.  Opportunities  to  restore 
degraded  salt  marsh  habitats  are 
proposed.  The  trustees  believe  that  the 
proposed  acti(Mu  will  not  have 
sigaificant  impacts  on  the  quality  of  the 
physical,  biological,  and  cidtural 
environment 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
RP/EA.  Copies  of  the  RP/EA  are 
available  for  review  at  the  U.S.  Fish  and 
Wildlife  Service's  New  England  Field 
Office  in  Concord,  New  Hampshire  (22 
Bridge  Street,  Unit  #1,  Concord,  New 
Hampshire).  Additionally,  the  RP/EA 
will  be  available  for  review  at  the  North 
Hampton  Public  Library.  Written 
comments  will  be  considered  and 
addressed  in  the  final  RP/EA  at  the 
conclusion  of  the  restoration  planning 
process. 

Author  The  primary  author  of  this  notice 
is  Ms.  Molly  B.  Sperduto,  New  England  Field 
OfBce,  U.S.  Fish  and  Wildlife  Seivice,  22 


Bridge  Street  Unit  *1,  Conovd,  ^4ew 
Hampshire  03301. 

Aathuiity;  The  authority  fior  this  action  is 
the  Comprriiensive  Envizomnental  Rasponaa, 
Compensation,  and  Liability  Act  of  1980,  as 
amende(t("CERCLA"),  42  U.S.C. 

Dated:  April  17. 1997. 
CattqrShort. 

Actti^  Regional  Director,  Repon  5,  U.S.  Fish 
and  WUdlife  Service. 
[FRDoc.  97-11151  PUsd  4-29-97;  S:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdUfs  Ssrviea 

Tsrminatton  off  the  PsHy  Amsndnisnt 
CsitlflcaUuii  of  Taiwan 

AQ8ICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice.   ' 

SUMMARY:  The  Secretary  of  the  Intoior 
has  determined  that  the  reasons  for  the 
certification  of  Taiwan,  under  the  Pelly 
Amendment  to  the  Fisherman's 
Protective  Act.  for  actions  undermining 
the  effectiveness  of  an  international 
program  for  endangered  or  threatened 
species,  no  longer  prevail.  Thoefore. 
the  certification  of  Taiwan  has  been 
terminated. 

DATES:  This  notice  is  effective  on  April 
30, 1997,  and  will  be  effective  until 
further  notice. 

ADDRESSES:  U.S.  Fish  and  Wildlife 
Service,  OfBce  of  Management 
Authority.  1849  C  Street,  N.W.  (MS  430 
ARLSQ),  Washington.  D.C.  20240. 
FOR  FURTHER  tVORMATION  CONTACT:  Dr. 
Susan  Lieberman,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  703-358-2095. 
SUPPLBIBfTARY  INFORMATION:  Under  the 
P^y  Amendment  to  the  Fisherman's 
Protective  Act  of  1978,  the  Secretary  of 
Interior  is  responsible  for  determining  if 
nationals  of  a  foreign  country,  direcUy 
or  indirecUy,  are  engaging  in  trade  or 
tnlHng  which  diminishes  the 
effectiveness  of  any  international 
program  for  endangered  or  threatened 
species.  If  the  Secretary  so  determines, 
the  Secretary  shall  certify  such  feet  to 
the  President  On  September  7, 1993, 
Secretary  Bruce  Babbitt  certified  to 
President  Clinton  that  nationals  of 
Taiwan  were  diminishing  the 
effectiveness  of  the  Convention  on 
IntemaUonal  Trade  in  Endangered 
Species  (CITES)  by  trading  in  rhinoceros 
and  tiger  parts  and  products.  He  based 
his  determination  on  the  following:  (1) 
The  feilure  of  Taiwan  to  end  its 
participation  in  rhinoceros  horn  trade 
despite  a  June  1992  resolution  of  the 
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CITES  Standing  Committee  calling  upon 
Taiwan  to  end  such  trade  or  bee  the 
possibility  of  CITES  calls  for  trade 
sanctions;  (2)  evidence  contained  in  a 

1992  petition  from  both  the  World 
Wildlife  Fund  and  National  Wildlife 
Federation  asking  Secretary  Babbitt  to 
certify  Taiwan  fm  its  involvement  in 
rhinoceros  horn  trade;  (3)  public 
comment  received  as  a  result  of  a 
Federal  KegMer  notice  and  public 
meeting  in  December  1992  and  January 
1993,  respectively,  providing  evidence 
to  support  inclucUng  trade  in  tiger  bone 
in  the  contemplated  Pelly  certification; 
(4)  a  decision  in  March  1993  by  the  29th 
Meeting  of  the  CITES  Standing 
Committee  to  censure  the  continued 
involvement  of  Taiwan  and  three 
consuming  countries  in  the  rhinoceros 
horn  and  tiger  bone  trades,  and 
encouragement  by  the  Standing 
Committee  for  CITES  party  countries  to 
use  appropriate  stricter  domestic 
messures  against  Taivran  and  the  three 
consuming  countries;  and  finally  (5)  the 
failure  of  Taiwan  to  demonstrate  to 
Secretary  Babbitt  at  his  request  in  June 

1993  that  Pelly  certification  was  not 
waitanted.  After  careful  consideration 
of  the  facts,  on  April  11. 1994,  President 
Clinton  decided  to  impose  trade 
sanctions  generally  {nohibiting  all 
wildlife  imports  firom  Taiwan.  On 
August  2. 1994.  President  Clinton 
directed  the  Secretary  of  the  Treasury, 
in  consultation  with  the  Secretary  of  the 
Interior,  to  prohibit  the  importation  of 
fish  or  wildlife,  as  defined  in  16  U.S.C. 
3371  and  50  CFR  10.12,  and  their  parts 
and  products  of  Taiwan,  to  which  the 
import  declaration  requirements  in  50 
CFR  14.61  would  apply.  On  June  29, 
1995,  after  the  authorities  on  Taiwan 
had  demonstrated  sufficient 
improvement,  the  President  revoked 
those  sanctions. 

After  making  a  Pelly  certification  to 
the  President,  the  Secretary  is  required 
to  conduct  periodic  reviews  to 
determine  whether  the  reasons  for  the 
certification  still  prevail,  and  if  they  no 
longer  prevail,  the  Secretary  is  required 
to  terminate  the  certification.  During  the 
period  since  trade  sanctions  were 
revoked  in  June  1995,  the  authorities  on 
Taiwan  have:  (1)  passed  amendments 
and  regulations  to  the  Taiwan  Wildlife 
Conservation  Law  establishing  more 
severe  penalties  for  illegal  trade  in 
endangered  species;  (2)  significantly 
improved  wildlife  smuggling 
interdiction  efforts  through  enhanced 
law  enforcement  training,  infrastructure, 
and  forensic  capabilities;  and  (3) 
decreased  market  availability  on  Taiwran 
of  products  containing  rhinoceros  and 
tiger  parts.  Given  that  the  reasons  for 


certification  of  Taiwan  no  longer 
prevail,  the  Secretary  has  terminated  the 
certification  of  Taiwan  undn  the  Pelly 
Amendment  to  the  Fisherman's 
Protective  Act  of  1967  (22  U.S.C.  1978). 

Dated:  December  23, 1996. 
Donald  J.  Barry, 

Assistant  Secntaiy  for  Fish  and  Wildbfe  and 
Parks. 

(FR  Doc.  97-11092  Filed  4-29-97;  8:45  am] 
MLUNG  00D6  4»10-«e-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  ManageiMnt 

[WO-320-19M-M 1A:  0MB  Approval 
Numtar1004-00a9] 

InfomwUon  Collection  Submitiad  to 
tlie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

Tlie  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  March 
18, 1996,  BLM  published  a  notice  in  the 
Federal  Regisler  (61  FR  11059) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  May  17, 1996.  BLM  received  one 
comment  from  the  public  in  response  to 
that  notice.  Copies  of  the  proposed 
collection  of  information  and  rriated 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  Your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directiy  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0025),  Office  of  Information  and 
Regulatory  Afeirs,  Washington,  D.C.. 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630). 
1849  C  St.  N.W.,  Mail  Stop  401  LS. 
Washington,  D.C.  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  T"'"'"»'M>  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Minocal  Surveys,  Mineral  Patent 
Applications,  Adverse  Qaims,  Protests, 
and  Contests  (43  CFR  3860  and  3870). 

OMB  approval  number:  11004-0025. 

Abgtract:  The  Bureau  of  Land 
Management  is  proposing  to  renew  the 
approval  of  an  information  collection 
for  existing  niles  at  43  CFR  3860  and 
3870.  These  rules  provide  for  the 
application  process  to  request  a  mineral 
patent  for  mining  claims  and  mill  sites 
under  the  Geoeral  Mining  Law  of  1872, 
as  amended:  provides  for  the  land 
surveys  of  the  requested  mining  claims 
or  sites  required  prior  to  appljring  for  a 
mineral  patent;  provides  procedures  set 
in  statute  for  the  resolution  of  adverse 
claims  against  the  application  by  rival 
owners  of  mining  claims  and  for 
protests  of  the  public  against  irregular 
applications;  and  sets  forth  the  final 
administrative  framework  for 
concluding  the  process. 

Bureau  Form  Number:  Form  numbers 
3860-2  and  3860-5. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  individuals, 
partnerships,  or  corporations  that  own 
unpatented  mining  claims  or  mill  sites 
located  upon  the  public  lands  of  the 
United  States  and  who  have  determined 
that  they  are  qualified  under  the 
rigorous  terms  and  conditions  of  the 
General  Mining  Law  of  1872,  as 
amended,  to  obtain  a  mineral  patent  to 
the  lands  encompassed  by  their  mining 
claims  and/or  mill  sites. 

Estimated  completion  time: 
Mineral  patent  application — 80  hours. 

Request  for  a  mineral  survey — One 
hour. 

Adverse  claim — ^Two  hours. 

Protest — ^Two  hours. 

Contest — Two  hours. 

Annual  Responses:  255. 

Annual  Burden  Hours:  12,185. 

Collection  Cleanmce  Officer:  Carole 
Smith.  (202)  452-0367. 

Dated:  April  14. 1997. 
Carole  Smith, 

Infbnnation  Collection  Qearanca  O^cer. 
(FR  Doc.  97-11142  Filed  4-29-97;  8:45  am] 

■ajJNQ  COM  4»l»-a4^ 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-060-1060-02-24  1  A;  OMB  Approval 
Nuinbar1004-0042I 

Information  Collection  Submitted  to 
tlie  Office  of  lAanagement  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501).  On 
March  26, 1996,  BLM  published  a  notice 
in  the  Federal  Register  (61  FR  13208) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  May  28, 1996.  BLM  received  no 
comments  on  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  within  60 
days  but  may  respond  after  30  days.  For 
maximum  consideration  your  comments 
and  suggestion  on  the  requirement 
should  be  made  directly  within  30  days 
to  the  Office  of  Management  and 
Budget.  Interior  Department  Desk 
Officer  (1004-0042),  Office  of 
Information  and  Regulatory  AfEairs. 
Washington,  DC  20503,  telephone  (202) 
395-7340.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630).  1849  C  St,  NW..  Mail 
Stop  401  LS,  Washington.  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  infbnnation, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
technology. 

Title:  Application  for  Adoption  of 
Wild  Horse(s)  or  BurTo(s)  (43  CFR  4700). 

OMB  Approval  Number:  1004-0042. 

Abstruact:  BLM  proposes  to  renew  the 
approval  of  an  information  collection 
for  an  existing  rule  at  43  CFR  4750.3 
and  the  adoption  form  covered  by  that 


rule.  BLM  uses  the  rule  and  form  to 
determine  whether  individuals  are 
quaUfied  to  provide  humane  care  and 
treatment  to  wild  horses  and  burros. 

Bureau  Form  Number:  4710-10. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  iitdividuals  vrho  wish 
to  adopt  one  or  more  wild  horses  or 
burros.  Successful  respondents 
demonstrate  that  they  are  qualified  to 
provide  himiane  care  and  proper 
treatment,  including  proper 
transportation,  feeding  and  handling 
Estimated  completion  time:  10  minutes, 
including  the  time  to  get  the  form,  read 
the  instructions,  collect  and  gather  the 
information,  fill  out  the  form,  and  send 
it  to  BLM. 

Armual  Responses:  30,000. 

Annual  Burden  Hours:  5,000. 

Collection  Clearance  Officer.  Carole 
Smith,  (202)  452-0367. 

Dated:  April  9, 1997. 
Carole  Smtth, 

Information  Collection  Offtcer. 
(FR  Doc.  97-11143  Filed  4-29-97;  8:45  am] 

8IUJNQ  OOOE  4910-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-130-102(MM;  aP7-«1«7] 

Notice  Of  MeeUng  Of  the  atandarda  for 


guldelinea  aul>group  of  the  Caatam 
Waahington  Reaouroe  Adviaory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District 

ACTION:  Meeting  of  the  standards  for 
rangeland  health  and  livestock  grazing 
guidelines  subgroup  of  the  Eastern 
Washington  Resource  Advisory  Council; 
May  8, 1997.  in  Spokane.  Washington. 

SUMMARY:  A  meeting  of  Standards  for 
Rangeland  Health  and  Livestock  Graziag 
Guidelines  Subgroup  of  the  Eastern 
Washington  Resource  Advisory 
Councily  will  be  held  on  May  8, 1997. 
The  meeting  %vill  convene  at  7:00  p.m., 
at  the  ShorlLie  "A"  Room,  Cavanaugh's 
River  Inn.  700  North  Division  Street, 
Spokane,.  Washington,  99202.  The 
meeting  will  adjourn  at  no  later  than 
9:00  p.m.  or  upon  completion  of  public 
testimony.  The  purpose  of  the  meeting 
is  to  receive  public  comments  on  the 
Draft  Standards  for  Rangeland  Health 
and  Livestock  Gradng  Guidelines.  If 
necessary  to  accomodate  all  wishing  to 
make  public  comments,  a  time  limit 
may  be  placed  upon  each  speaker. 
FOR  FURTHER  ■aX)nMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 


Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spokane, 
Washington,  99212-1275;  or  call  50&- 
536-1200. 

Dated  April  24. 1997. 
Joseph  K.  a— aiitg, 
District  Manager. 
(FR  Doc.  97-11111  Filed  4-29-07;  8:45  am] 

■LUNQ  OOOE  4310-3S-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Lyndon  B.  Johnaon  National  Hiatorical 
Parli;  Intent  To  Prepare  Environmental 
Impact  Statement  and  PutiUc  Meeting 

agency:  National  Park  Service, 
Department  of  the  Intnior. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  on  a 
general  manag«nent  plan  for  Lyndon  B. 
Johnson  National  Historical  Parii  and 
notice  of  public  meetings. 


1.  Backgromid  and  Description  of  Ae 
Propoeed  Action 

The  National  Park  Service  is  initiating 
a  planning  effort  that  will  result  in  the 
preparation  of  a  General  Management 
Plan/Environmental  Impact  Statement 
for  Lyndon  B.  Johnson  National 
Historical  Park.,  Blanco  and  Gillespie 
counties,  Texas.  This  plan  will  provide 
the  guidance  for  development  and 
management  of  the  park  for  the  next  15 
to  20  years. 

Lyndon  B.  Johnson  National 
Historical  Pak  was  authorized  by 
Public  Law  91-134  of  December  2, 1969. 
The  park  consists  of  two  units:  (1)  The    . 
ranch  unit  which  was  the  home  of  the 
President  and  which  served  as  the 
"Texas  White  House"  during  the 
Johnson  administration  and  (2),  the 
Johnson  City  unit  M^iich  includes  the 
park  headquarters,  visitor  center. 
Johnson  settiement.  Boyhood  Home  and 
associated  structiires.  "Hie  ranch  unit 
consists  of  594  acres.  The  Johnson  Qty 
unit  consists  of  79  acres.  A  total  of  1570 
acres  is  within  the  legislated  boundaries 
of  the  Park.  Various  life  estate 
provisions  at  the  Ranch  district  have 
been  included  in  donations  of  property 
to  the  United  States  by  President  and 
Mrs.  Johnson  and  other  entities.  Access 
to  the  Texas  White  House  and  its 
immediate  environs  is  currentiy  secured 
by  the  U.S.  Secret  Service.  Public  access 
to  the  Ranch  district  is  by  authorized 
National  Park  Service  tour  buses  and/or 
accompanied  by  approved  National  Park 
Service  staff. 


29:jiJo'/i  \  xeyf  .or  IhqA  .vt.fapenheW  \  RE  .oV,  Sd  .loV  '.  Tiiaiy'jJI  jti^b}"? 
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In  accordance  with  Section  102(2)(C) 
of  the  National  Environmentah  Policy 
Act  of  1969.  codified  as  amended  at  42 
U.S.C  §4332(2)(C).  the  National  Park 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  in  conjunction 
wiih  the  general  management  plan.  The 
EIS  will  describe  the  afiiacted 
environment,  propose  alternative 
proposals,  assess  impacts,  of  the 
ahernatives,  and  propose  mit%atian 
measures  for  the  impacts.  After 
considering  public  comments,  the 
National  Pisk.  Service  will  memorialise 
its  final  decision  in  a  formal  record  of 
decision. 


DEPARTMENT  OF  THE  INTERIOR 


An  initial  public  meeting  concerning 
the  proposed  action  will  be  held  at  the 
following  date,  time  and  location: 
Wednesday,  May  14, 1997  7  p.m.  to  9 
p.m.,  Pedemales  Electric  Cooperative 
(PEC)  Headquarters  Auditoriimi,  200 
Avenue  F.  Johnson  City,  Texas  78636. 

FOR  FURTHER  MFORMATKNi  COHTACT:  To 
obtain  information  or  provide  comments 
other  than  at  the  meetings,  please 
contact  Leslie  Starr  Hart. 
Superintendent,  Lyndon  B.  Johnson 
National  Historical  Park,  P.O.  Box  329. 
Johnson  City.  Texas  78636.  The 
responsible  official  for  this  EIS  i»John 
E.  Cook.  Regional  Director, 
Intermountain  Region.  National  Park 
Service,  12795  West  Alameda  Paricway, 
P.O.  Box  25287,  Denver  Colorado 
80225-0287. 

SUPPLEMENTARY  information: 
Representatives  from  the  planning  team 
will  be  present  to  receive  comments  and 
answer  planning  questions  at  the  public 
meeting.  The  public  is  encouraged  to 
attend  and  submit  verbal  and/or  written 
conunents  on  the  proposed  general 
management  plan/EIS.  Comments  may 
also  be  mailed  to  the  Regional  Director 
at  the  address  above. 

The  draft  and  final  general 
management  plan/enviroiunental 
impact  statement  will  be  distributed  to 
all  known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  Federal,  State,  and  local 
agencies  as  well  as  other  concerned 
organizations  and  private  citizens  is 
invited  during  this  scoping  process  and 
throughout  the  preparation  of  the 
document 

Dated.  April  24. 1997. 
UsUe  Starr  Hart. 
Superintendent. 

[PR  Doc.  97-11193  Filed  4-29-97;  8:45  un) 
I  cooc  4aia-ifM-M 


Sequoia^nd  Kings  Canyon  National 
Parte;  Notica  oMntant  to  Prepaiv 
Enviioomantai  ImpactStatemanrforv 
WUdamaaailllanaganMnt  Plan 


summary:  In  accordance  with 
§  102(2KC)  of  the  National 
Environmental  Policy  Act  of  1969 
(PL91-190),  Sequoia  and  Kings  Canyon 
National  Pwks  (Parks)  are  initiating  an 
envinnnnental  impact  analysis  process 
to  identify  and  assess  potential  impacts 
of  alternative  strategies  for  future 
management  of  the  Sequoia-Kings 
Canyon  Wilderness  within  these  parks. 
Through  this  process  the  Parks  will 
identify  and  analyze  a  range  of 
alternatives  in.  order  to  evaluate  options 
for  achieving  wilderness  stewardship 
objectives  while  accommodating  visitors 
and  authorized  users,  protecting 
cultiu-al  and  natiiral  resources,  and 
providing  for  legally  mandated 
management  requirements. 

Background 

The  Parks  desire  to  revise  and 
consolidate  current  wilderness-related 
plans  such  as  the  1986  Backcountry 
Management  Plan  and  the  1986  Stock 
Use  and  Meadow  Management  Plan, 
incorptHBting  management  direction 
provided  in  the  California  Wilderness 
Act  of  1984  which  designated  736,980 
acres  as  the  Sequoia-Kings  Canyon 
Wilderness.  Toward  that  end,  seven 
public  scoping  sessions  have  been  held 
prior  to  piiblication  of  this  Notice. 
These  sessions  were  held  in  California, 
during  1996  on  May  28  (Visalia),  June 
13  (Clovis).  June  18  (Three  Rivers),  July 
9  (San  Francisco),  July  16  (lx)s  Angeles), 
July  25  (Bishop),  and  October  5 
(Sacramento).  All  suggestions  and 
commonti  received  during  these 
sessions  (and  ivritten  information 
received  by  mail  during  this  time)  have 
aided  the  Parks  in  preliminary 
identification  of  issues  and  concerns  to 
be  addressed  in  preparing  a  draft 
environmental  impact  statement  and 
wilderness  management  plan  (DEIS/ 
WMP).  These  conmients  will  be  retained 
in  the  administrative  record  throughout 
this  planning  process. 

CommmtB 

Notice  is  hereby  given  that  the 
National  Park  Service  will  prepare  a 
DEIS/WMP  docimient.  At  this  tune,  all 
interested  individuals,  organizations, 
and  agencies  wishing  to  provide 
additional  comments  or  suggestions 
should  address  them  to  the 


Su{)erintendent,  Sequoia  and  Kings 
Canyon  National  Parks,  Three  Rivos, 
CA  93271.  All  su<^  new  information 
should  be  postmarked  no  later  tban 
sixty  (60)  days  from  the  date  of 
publication  of  this  Notice.  AH 
respondents  will  be  included  in  timely 
project  updates. 

Decisioa  Proceas 

The  subsequent  availability  of  the 
DEIS/WMP  will  be  announced  by 
formal  Notice  and  via  local  and  regional 
news  media.  The  DEIS/WMP  is 
anticipated  to  be  completed  and 
available  for  public  review  during  fall, 
1998.  In  addition,  it  is  anticipated  that 
several  public  hearings  mil  be  held; 
details  will  be  included  in  the  Notice  of 
Availability  and  also  will  be  publicized 
via  local  and  regional  news  media.  The 
final  environmental  impact  statement 
and  wilderness  management  plan 
document  (FEIS/WMP)  is  anticipated  to 
be  completed  approximately  one  year 
later.  Notice  of  the  Record  of  Decision 
will  be  published  in  the  Federal 
Register  not  sooner  than  thirty  (30)  days 
after  distribution  of  the  FEIS/WMP 
documents.  The  responsible  official  is 
the  Regional  Director.  Pacific  West 
Region,  National  Park  Service. 

FURTHER  INFORMAnON:  Questions  or  new 
requests  to  be  placed  on  the  DEIS/WMP 
mailing  list  compiled  for  distributing 
timely  project  updates  may  be  directed 
to  the  attention  of  the  Sequoia-Kings 
Canyon  Wilderness  Coordinator  at  the 
above  address  or  via  telephone  at  (209) 
565-3137. 

Dated:  April  15. 1997. 
Patricia  L.  ^feeb•ch■r, 
Acting  Regional  Diiector,  Pacific  West  Region, 
National  Park  Service. 
[PR  Doc.  97-11117  Filed  4-29-97;  8:45  am] 
OOeC  4S14-70-P      ». 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

National  Register  of  Historic  Ptaooe; 
Notlflcatloa  of  Pending  Nominations 

NcHninations  for  the  following 
properties  being  conskiered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  19. 1997.  Pursuant  to  §60.13  of  36 
CFR  Part  60  %vritten  comments 
concerning  the  significance  of  these 
pr(^>erties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 


D.C.  20013-7127.  Written  comments 
should  be  submitted  by  May  15, 1997. 
Carol  D.  Shall. 

Keeper  of  the  National  Reffster. 

ALASKA 

Valdez-Cordova  Borough-Census  Area 
Kanski's, 
Skookum  Rd.,  mi.  42,  approximatefy 
2  mi.  N  of  the  Nabesna  Mine,  Slana 
vicinity,  97000432 

AMERICAN  SAMOA 

Tutuila  Island,  Western  District 
Site  AS-31-72,  Address  Restricted, 
Faleniu  vicinity,  97000431 

FLORIDA 

Charlotte  County 
Mott  Willis  Store,  22960  Bayshore 
Rd.,  Charlotte  Harbor,  97000434 
Lake  County 
Norton,  Gould  Hyde,  House,  1390  E. 
Lakeview  Dr.,  Eustis,  97000433 

ILLINOIS 

Cook  Counfy 
Silversmith  Building,  10  S.  Wabash 
Ave.,  Chicago.  97000435 

KANSAS 

Cowley  County 
Yount.  George  W.,  Bam,  1  mi.  E  of  US 
77,  approximately  2.5  mi.  N  of  . 
Winfield,  Winfield  vicinity. 
97000436 

LOUISL\NA 

Caddo  Parish 

Shreveport  Commercial  Historic 
District  (Boundary  Increase), 
Roughly  bounded  by  Commerce, 
Travis,  Common,  and  Lake  Sts., 
Shreveport,  97000437 

MASSACHUSETTS 

Plymouth  County 
Grand  Army  of  the  Republic  Hall,  34 
School  St,  Rockland,  97000438 
Worcester  County 
Fruitlands  Museiuns  Historic  District, 
102  Prospect  Hill  Rd.,  Harvard, 
97000439 

MINNESOTA 

Hennepin  Coimty 
Handicraft  Guild  Building,  89  S.  10th 
St.,  Minneapolis,  97000440 
Ramsey  Coimty 
Dairy  Building,  North  Oaks  Farm,  Red 
Bam  Rd.,  jet.  with  Hill  Farm  dr., 
Nortb  Oaks.  97000441 

MISSOURI 

Taney  County 
Bonniebrook  Homestead.  US  65. 
Walnut  Shade  vicinity.  84002720 

NEW  YORK 
Jefferson  County 


Church  of  Saint  Lawrence  (Historic 
Churches  of  the  Episcopal  Diocese 
of  Central  New  York),  Fuller  St,  jet 
with  Sisson  St,  Alexandria  Bay, 
97000442 

OKLAHOMA 

Oklahoma  Coimfy 

Douglas  DC-3  Airplane,  N-34, 6500 
S.  MacArthtir  Blvd.,  Hangar  10, 
Oklahoma  City,  97000443 

SOUTH  CAROLINA 

Dorchester  County 
Old  White  Meeting  House  Ruins  and 
Cemetery,  SC  642,  approximately  .5 
mi.  SE  of  jet.  with  SC  165, 
Summerville  vicinity,  97000445 

TEXAS 

Tarrant  Counfy  .        _ 

Grapevine  Commercial  Historic 
District  (Boundary  Increase) 
(Grapevine  MPS),  300  and  400 
blocks  of  S.  Main  St,  Grapevine. 
97000444 

VmCINIA 

Albemarle  Counfy 
Clark,  George  Rogers,  Sculpture  (Four 
Monumental  Figurative  Outdoor 
Sculptures  in  Charlottesville  MPS), 
Monument  Square,  bounded  by 
Universify  and  Jefiierson  Park  Aves. 
and  the  railroad  tracks, 
Charlottesville,  97000448 

Chariottesville  Independent  Qfy, 
Jackson,  Thomas  Jonathan,  Sculpture 
(Four  Monumental  Figurative 
Outdoor  Sculptures  in 
Charlottesville  MPS),  Jackson  Park, 
bounded  by  High,  Je^rson.  and  4th 
Sts..  and  Albemarle  Co.  Courthouse, 
Charlottesville.  97000446 

Lee.  Robert  Edward,  Sculpture  (Four 
Monumental  Figurative  Outdoor 
Sculptures  in  Charlottesville  MPS) 
Lee  Park,  bounded  by  Market. 
Jefiierson.  1st  and  2nd  Sts..  NE.. 
Charlottesville.  97000447 

Lewis,  Meriwether  and  William  Clark, 
Sculpture  (Four  Monumental 
Figurative  Outdoor  Sculptures  in 
Charlottesville  MPS),  Jet.  of  Ridge 
and  W.  Main  Sts.,  and  Mclntire  Rd., 
Charlottesville,  97000449 

WASHINGTON 

Spokane  Counfy 
Desmet  Avenue  Warehouse  Historic 
District,  Roughly,  N  side  of  Desmet 
Ave.,  from  Pearl  St  to  US  395-2, 
Spokane,  97000450 

(FR  Doc.  97-11113  Filed  4-29-97;  8:45  am] 

BILUNO  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-748  (Final)] 

Engineered  Process  Qas  Tuibo* 
Compressor  Systsms,  Whether 
Assembled  or  UnassemMad,  and 
Whslher  CompMe  or  IncompMe  From 
Japan;  Notice  of  Commiaaion 
Determination  To  Conduct  a  Portion  of 
the  Hearing  In  Camera 

AQENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  a  respondent 
in  the  above-captioned  final 
investigation,  the  Commission  has 
unanimously  determined  to  conduct  a 
pmtion  of  its  hearing  scheduled  for 
April  24, 1097  in  camera.  See 
Commission  rriles  207.24(d).  201.13(m) 
and  201.35(bM3)  (19  CFR  207.24(d), 
201.13(m)  and  201.35(b)(3)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  The  Commission 
unanimously  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
CFR  201.35(a),  (cKl)). 
FOR  FURIMER  SirOnMATION  CONTACT: 
Cynthia  P.  Johnson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3098.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commissicm's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMBITARY  INFORMATION:  The 
Commission  believes  that  the 
respondents  have  justified  the  need  for 
a  closed  session.  A  full  discussion 
regarding  the  financial  condition  and 
related  proprietary  data  of  the  industry 
and  the  bids  for  individual  projects  in 
this  investigation  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
Because  much  of  this  information  is  not 
publicly  available,  any  discussion  of 
issues  relating  to  this  information  will 
necessitate  disclosure  of  business 
proprietary  information  (BPI).  Thus, 
such  discussions  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 
by  respondent,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
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presentation  that  discusses  only  the 
financial  data  submitted  and 
information  on  bids  for  individual 
projects  and  for  questions  from  the 
Commission  relating  to  the  BPI, 
followed  by  an  in  camera  rebuttal 
presentation  by  petitioners.  Testimony 
by  industry  representatives  and 
q[uestioning  by  the  Commissioners  and 
Staff  will  l»  permitted  during  the  in 
camera  session,  bdustry  representatives 
will  not  be  allowed  to  be  present  during 
the  testimony  or  q;uestioning  of  other 
industry  representatives  or  when 
anodier  firm's  BPI  is  being  discussed. 
For  any  in  camera  session  the  room  will 
be  cleared  of  all  persons  except  those 
who  are  presently  testiiying  or  being 
questioned  or  who  have  been  granted 
access  to  BPI  under  a  Commission 
administntive  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigetion. 
See  19  CFR  201.35(bXl).  (2).  The  time 
for  the  parties'  presentations  and 
rriinttais  in  the  in  cameo  sesaion  will 
be  taken  from  their  respective  overall 
allotments  for  the  hearing  Al|  persons 
planning  to  Mtend  the  in  camera 
ptHtions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

AaihsH^  The  G«a«al  Counsal  has 
certified,  puisuaK  to  rominiwiim  Knls 
201.39  (19  CFK  201.39)  that,  in  bar  opinian. 
•  portiaB  of  the  Conuniasiaa's  hsaring  in 
Sngiae&nd  Procen  Gat  Taibo-Compnaar 
Syatmmt,  Whether  Asmmbled  or 
UnasmmbM.  and  Whether  Complete  or 
Incomplete,  from  Japan,  Ibt.  No.  731-TA- 
748  (Final)  may  ba  do— d  to  the  public  to 
pravant  the  diadosura  of  BFl 

By  order  of  tha  Commission. 

iMuad:  April  23. 1997. 
Paoaa  K.  Knahets. 

[FR  Doc  97-lllSO  Filwi  4-29-47;  8:45  am] 


MTERHATIONAL  TRADE 


changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1675(b))  (the  Act)  to  review  the 
Commission's  affirmative 
detominations  in  the  above 
investigation.  The  purpose  of  the 
proposed  review  investigation  is  to 
determine  whether  partial  revocation  of 
the  «*i«Hng  antidumping  order  on 
imports  of  heavy  forged  handtools  from 
the  People's  Republic  of  China  (China) 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  the 
affected  domestic  inrltistry  within  a 
reasonably  foreseeable  time.  19  U.S.C. 
1675a(aXl)-  In  parti  nilar,  the 
rnmmittiffn  must  determine  whether, 
in  the  absence  of  an  antidimiping  order 
coveriikg  these  products,  subject  imports 
of  picks  and  mattocks  from  China  wrould 
be  likely  to  leed  to  continuation  or 
recunenoe  of  material  injiuy  to  the 
domestic  industry  producing  such 
products.'  Picks  and  mattocks  are 
provided  far  in  subheeding  8201.30.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

FON  ROTTHBI  ■TOWKiTICII  OONTAGT:  Vera 
Libeau  (202-205-3178).  Office  of 
Investigations,  U.S.  International  Trade 
Conunission.  500  E  Street.  S.W., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202— 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
striftsn''^  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
^ef»aaing  iti  internet  server  (http:// 
wwnir.usitcgov  or  fkp://ftp.usitc.gov). 

SUPPLBBfrAIIY  MFOfMATKM: 


nesvy  roryea  mnowois  rnmi  me 
Peoola'A  Renufalie  of  Ctiina 

AOENCT:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  comments  regarding 
the  institution  of  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative 
determinations  in  investigation  No. 
731-TA-457  (Final).  Heavy  Forged 
Handteols  from  the  People's  Republic  of 
China. 


:  The  Conmiission  invites 
comments  from  the  public  on  whether 


■  In  tbe  1991  invostigatioD  of  heavy  foigad 
handtoob  from  China,  tha  Commiaaioo  found  four 
laparata  Uka  product*  coiraaponding  to  the  four 
cliMai  or  kind*  of  article*  defined  by  the 
Department  of  Commerce  (Commerce)  to  be  within 
the  acope  of  inveatigatioo.  One  of  the  four  like 
product*  found  waa  "pick*  and  mattock*,  with  or 
without  handle*"  (digpng  tool*).  Accordingly,  the 
Coouniaeiao  faund  a  aapeiaia  domeatic  induatiy 
producing  ttaaee  pnducta. 


following  classes  or  kinds  of  heavy 
forged  htuidtools:  (1)  Hammers  and 
sledges,  with  heads  weighing  two 
pounds  or  more,  with  or  Mrithout 
handles  (striking  tools);  (2)  all  bar  tools, 
track  tools,  and  wedges  (bar  tools):  (3) 
picks  and  mattocks,  with  or  without 
handles  (digging  tools);  and,  (4)  axes, 
adzes  and  hewing  tools,  other  than 
machetes,  with  or  without  handles 
(hewing  tools).  Commerce  issued  an 
antidumping  order  covoing  all  four 
cat^ories  of  tools. 

On  April  16, 1997,  the  Commission 
received  a  request  to  review  its 
affirmative  determination  with  respect 
to  picks  and  mattocks  in  light  of 
changed  circumstances  (the  request), 
pursuant  to  section  751(b)  of  this  Act  (19 
U.S.C  1675(b)).  The  request  was  filed 
by  counsel  on  bdialf  of  01ynq>ia 
Industrial.  Inc.  (CMympia),  a  major 
importer  and  distr^nitor  of  heavy  foiged 
handtools,  including  picks  and 
mattock».  The  alleged  changed 
circumstances  include:  (1)  Cessation  of 
U.S.  production  of  picks  and  mattocks, 
at  least  for  commercial  markets;  (2)  lack 
of  competition  between  in^xnts  and 
U.S.-made  picks  and  mattocks;  (3)  the 
argumeot  that  any  production  decline  in 
the  United  States  since  impositioii  of 
the  antidumping  (uder  is  not  the 
"natural  and  direct  result"  of  the  order, 
and;  (4)  the  argument  that  prices  of 
imports  of  picks  and  mattnrks  from 
nonsubject  countries,  such  as  Mexico. 
Poland,  and  India,  are  lower  than  prices 
of  imports  of  picks  and  mattocks  from 
China. 


On  February  11, 1991,  the 
Commission  issued  an  affirmative  injury 
deteimination  with  respect  to  picks  and 
mattocks  in  the  context  of  its 
determinations  in  Heavy  Forged 
Handtools  from  the  People's  Republic  of 
China,  Inv.  No.  731-TA-457  (Final)  (56 
F.R-  7060,  Feb.  21, 1991).  The 
Commission  made  four  separate 
affirmative  determinations  covering  the 


WritlaB  CnnmiMts  IwqiieetwJ 

Pursuant  to  section  207.45(b)  ot  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CF.R.  207.45(b)).  the 
Commission  requests  comments 
concerning  whether  the  alleged  changed 
circumstances  are  sufficient  to  warrant 
institution  of  a  review  investigation. 

Writtea  Snhmiseions 

In  acconlance  with  section  201.8  of 
the  Commission's  rules  (19  CF.R. 
201.8),  the  signed  original  and  14  copies 
of  all  %mtten  submissions  must  be  filed 
with  the  Secretary  to  the  Commission, 
500  E  Street,  S.W.,  Washington,  DC 
20436.  All  comments  must  be  filed  no 
later  than  30  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Commission's 
determination  regarding  initiation  of  a 
review  investigation  is  due  within  30 
days  of  the  close  of  the  comment  period. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereoO  to  the 
Commission  in  confidence  must  request 
business  confidential  treatment  xinder 
section  201.6  of  the  Commission's  rules 


(19  CF.R.  201.6).  Such  requests  should 
be  directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
marked  at  the  top  "Confidential 
Business  Information."  The  Commission 
will  either  accept  the  submission  in 
confidence  or  return  it.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  non-business 
proprietary  version  of  the  request  and 
any  other  documents  in  this  matter  are 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to 
the  Commission:  telephone  202-205- 
2000. 

Issoad:  April  23. 1997. 

By  order  of  tbe  Commission. 
DonaaR.  Koohnka, 
Secretary. 
(FR  Doc.  97-11149  Filed  4-29-97;  8:45  am) 


INTERNATIOHAL  TRADE 

Pn»aellgallims  Noe.  701-TA-38S-371  and 
731-TA-788-788  (PreNminary)] 

Cartain  Steal  Wir*  Rod  From  Canada, 
Oarmany,  Trinidad  and  Tobago,  and 
Vanamala 

Determinalions 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  1673b(a)),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Canada,  Germany,  Trinidad  and 
Tobago, 2  and  Venezuela  of  certain  steel 
wire  rod,  provided  for  in  subheadings 
7213.91.30.  7213.91.45,  7213.91.60. 
7213.99.00,  7227.20.00,  and  7227.90.60 
of  the  Harmonized  Tariff  Schedule  of  ' 
the  United  States,  that  are  alleged  to  be 
subsidized  by  the  Governments  of 
Canada,  Germany,  Trinidad  ft  Tobago, 
and  Venezuela  and/or  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 


■  The  record  i*  defined  in  *ec  207.2(f)  of  the 
Commission's  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(f)f. 

'Commissioner  Crawford  found  in  the  negative 
with  respect  to  Trinidad  k  TolMgo. 


Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  as  amended  in  61 
FR  37818  (July  22, 1996),  the 
Commission  also  gives  notice  of  the 
commencement  of  die  final  phase  of  its 
investigations.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules  upon  notice 
frt>m  the  Department  of  Commmce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  sections  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  sections  705(a)  and  735(a)  of  the 
Act  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
repreeentative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  Febriiary  26, 1997.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Conunerce  by  counsel  for 
Connecticut  Steel  Corp.,  Wallingford, 
CT;  Co-Steel  Raritan.  Perth  Amboy.  NJ; 
GS  Industries,  Inc.,  Georgetown,  SC; 
Keystone  Steel  ft  Wire  Co..  Peoria.  IL; 
North  Star  Steel  Texas,  Inc..  Beaumont, 
TX;  and  Northwestern  Steel  ft  Wire, 
Sterling,  IL,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  subsidized  and  LTFV  imports 
of  certain  steel  wire  rod  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Venezuela.  Accordingly,  efiisctive 
February  26, 1997.  the  Commission 
instituted  coimtovailing  duty 
Investigations  Nos.  701-TA-368-371 
(Preliminary)  and  antidumping 
Investigations  Nos.  731-TA-763-766 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
cormection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington.  DC 
and  by  publishing  the  iu>tice  in  the 


Federal  Registnr  of  March  6, 1997  (62 
FR  10292).  The  conference  was  held  in 
Washington.  DC.  on  March  19, 1997. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  April  14. 
1997.  The  views  of  the  Commission  are 
contained  in  USITC  PuUication  3037 
(April  1997),  entitled  "Certain  Steel 
Wire  Rod  from  Canada,  Germany, 
Trinidad  and  Tobago,  and  Venezuela: 
Investigations  Nos.  701-TA-368-371 
(Preliiniiuuy)  and  731-TA-763-766 
(Preliminary)." 

Issued:  April  23, 1997. 

By  order  of  the  Commission. 
OoBBa  R.  Koahake. 
Secretary. 
[FR  Doa  97-11148  Filed  4-28-97;  8:45  am) 
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of 

RavialQnof 
ofa 


Privacy  Ad  of  1974; 
Naw  Oyalaiiw  of  Raoofdaj 
Syalania  of  Racotdaj 
Syalani  of  Racofds 

agency:  International  Trade  - 

Ck>iiunission. 

ACTION:  Request  for  conmients  on 

proposed  establishment  of  new  Privacy 

Act  systems  of  records,  revision  of 

systems  of  records,  and  deletion  of  a 

system  of  records. 

SUMMARY:  Pursuant  to  5  U.S.C. 
522a(eH4)  of  the  Privacy  Act  of  1974. 
the  U.S.  International  Trade 
Commission  ("Commission")  proposes 
the  following  actions:  (1)  Consolidate 
and  revise  two  existing  systems  of 
records,  currenUy  entitled  "Budgetary 
and  Payroll-Related  Records"  and 
"Time  and  Attendance  Records,"  into  a 
new  system  of  records  entiUed  "Pay, 
Leave  and  Travd  Records;"  (2)  revise 
the  existing  system  of  records  entitled 
"Grievance  Records;"  (3)  revise  the 
existing  system  of  records  entitled 
"Office  of  Inspector  General 
Investigative  Files  General  and 
Criminal"  by  clarifying  that  there  are 
two  separate  systems  of  records  entitled 
"Office  of  Inspector  General 
Investigative  Files  (General)"  and 
"Office  of  Inspector  C^neral 
Investigative  Files  (Criminal);"  (4) 
establish  a  new  system  of  records 
entided  "Telephone  Call  Detail 
Records;"  (5)  establish  a  new  system  of 
records  entitled  "Security  Access 
Records;"  (6)  establish  a  new  system  of 
records  entitled  "Persoimel  Security 


23486  Federal  Register  /  Vol.  62.  No.  83  /  Wednesday.  April  30,  1997  /  Notices 


Federal  Regjater  /  Vol.  62.  No.  83  /  Wednesday.  April  30.  1997  /  Notices  23487 


234M 


Fadenl  Register  /  Vol.  62,  No.  83  /  Wednesday,  April  30,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  83  /  Wednesday.  April  30,  1997  /  Notices  23487 


Investigative  Files  Records;"  (7) 
establish  a  new  ^stem  of  records 
entitled  "Library  Circiilation  Records;" 
(8)  establish  a  new  system  of  records 
entitled  "Parking  Records; '  (9)  establish 
a  new  system  of  records  entiUed 
"Mailing  List  Records;"  (10)  establish  a 
new  system  of  recdtds  entiUed 
"Ckm^essional  Correspondence 
Records;"  and  (11)  eliminate  a  current 
system  of  records  entitled  "Employment 
and  Financial  Disdosore  Records." 
DATES:  Comments  must  be  received  no 
later  than  June  9, 1997.  The  proposed 
revisions  and  additions  to  the 
Commission's  systems  of  records  will 
become  efiiective  on  that  date  unless 
otherwise  published  in  the  Federal 


I:  Written  comments  should 
be  directed  to  the  Secretary,  U.S. 
Intonational  Trade  Commission,  500  E 
Street,  SW,  Washington.  OC  20436. 
FOR  FUfmCR  MFOmUTKM  OONTACT: 
Aniali  K.  Hansen,  Esq..  OfBce  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  tel.  202^205-3117. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gpiining  access  to  the 
Commission  should  contact  the  OfBce 
of  the  Secretary  at  202-205-2000. 
SUPPLBBfTAflY  WTOnilAllOW;  Pursuant 
to  the  Privacy  Act  of  1974,  these 
nvisions,  deletions,  and  additions  to 
the  Commission's  system  of  records  will 
be  reported  to  the  (ifBce  of  Management 
and  Budget,  the  Chair  of  the  Committee 
on  Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Chair  of  the  Committee  on 
Governmental  Affairs  of  the  Senate.  The 
revisions  to  existing  Commission 
systems  of  records,  the  addition  of  new 
systems  of  records,  and  the  deletion  of 
a  system  of  records  are  inresponse  to 
a  compreheiuive  review  of  the 
Commisnon's  systems  of  records 
conducted  by  the  Commission's  Office 
of  Inspector  General  and  Office  of 
Gen«al  Coimsel.  The  Commission 
proposes  to  revise  and  ccmsolidate 
existing  systems  of  reoxds  by  updating, 
clarifying  and  conforming  the 
information  in  the  Commission's 
Privacy  Act  notices  to  reflect  current 
procedures.  The  Commission  proposes 
to  consolidate  the  "Budgetary  and 
Payroll-Related  Records"  and  "Time 
and  Attendance  Records"  into  a  new 
system  of  records  entided  'Tay,  Leave 
and  Travel  Records"  since  these 
functions  have  t>ecome  more  integrated. 
The  Commission  proposes  to  divide  the 
current  Office  of  Inspector  General 


notice  into  two  separate  notices 
(criminal  and  general)  because  two 
separate  records  systems  are  maintained 
that  an  subject  to  different  exemptions 
under  the  l4ivacy  Act  The  Commission 
also  proposes  to  notice  seven  systems  of 
records  which  are  new  systems  of 
records  maintained  by  die  Commission. 
The  Cammission  proposes  to  delete  the 
current  system  of  records  entiUed 
"Employment  and  Financial  Disclosure 
Records"  because  the  Commission's 
records  are  covered  by  Government- 
wide  systems  of  records  (OGE/GOVT-1 
and  OaB/GOVT-2).  FinaUy.  die 
Commiaeion  propose*  to  revise  the 
routine  uses  applicable  to  its  systems  of 
records  to  reflect  current  agency 
practice  and  to  standardize  routine  uses 
that  are  applicable  to  more  than  one 
system  of  records.  Because  the 
establishment  of  the  system  covering 
personnel  security  investigative  files 
records  requires  the  promulgation  of  a 
Commission  rule  exempting  this  system 
from  certain  provisioiu  of  the  Privacy 
Act,  the  Commission  will  also  be 
publishing  a  notice  of  proposed 
rulemaking. 
TablsofContantB 

rrC-l — Pay,  Lnva  and  Travel  Records 
rrC-2—Giisv«Dca  Records 
rrc-3 — OtBcs  of  Inspector  Gsnaral 

InvMtigativa  Filet  (Ganacai) 
rrC-4— Office  of  Inspector  Genenl 

Investifative  Filet  (Criminal) 
rrC-5— Telephone  Call  Detail  Records 
rrC-6 — Security  Accett  Reconlt 
ITC-7 — Peiaonnel  Security  Invettigative 

Files  Records 
ITC-8 — Library  Circulation  Records 
rrC-9 — Parking  Recocds 
ITC-10— Mailing  List  Recordt 
rrC-1 1 — Congrettional  Correspondence 

Recorda 
Appendix  A:  General  Routine  Uiet 

Applicable  to  Mora  Than  One  System  of 

Reooida 
Appendix  B:  Government''Wide  S]fstemt  of 

Records  Applicable  to  the  Commission 

ITC-1 

SYSTBiNAaK: 

Pay,  Leave  and  Travel  Records. 

SVSim  LOCATIONK 

Office  of  Finance  and  Budget.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington.  DC  20436; 
Administrative  Service  Center  Payroll 
Operations  Division,  Bureau  of 
Reclamation.  U.S.  Department  of  the 
Interior,  Mail  Stop  D-2600,  7201  West 
Mansfield  Avenue.  Lakewood.  CO 
80235-2230;  General  Services 
Administration,  1500  East  Baimister 
Road,  Kansas  Qty,  MO  64131;  and  in  all 
Commission  offices  located  at  the  same 
address  as  the  Office  of  Finance  and 
Bud;,3t  For  Retired  Persoimel  Files: 


National  Archives  and  Records 
Administration  National  Penonnel 
Records  Center  (Civilian  Personnel 
Records  Center),  111  Winnebago  Street, 
St  Louis,  MO  63118. 

CATEOOHE8  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTBi: 

All  current  and  former  Commission 
employees. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  various  records 
relating  to  pay,  leave  and  travel.  This 
includes  ii^ormation  such  as:  Name; 
date  of  birth;  Social  Security  number; 
W-2  address;  grade;  employing 
organization;  timekeeper  number, 
salary;  pay  plan;  number  of  houn 
worked;  leave  accrual  rate,  usage,  and 
balances;  activity  accounting  reports; 
Qvil  Service  Retirement  and  Federal 
Retirement  System  contributions;  PICA 
withholdings;  Federal,  State,  and  local 
tax  withholdings;  Federal  Employee's 
Group  Life  Insurance  withholdings; 
Federal  Employee's  Health  Benefits 
withholdings;  charitable  deductions; 
allotments  to  financial  organizations: 
levy,  garnishment,  and  salary  and 
administrative  ofbet  documents; 
savings  bonds  allotments;  union  and 
management  association  dues 
withholding  allotments;  Combined 
Federal  Campaign  and  other  allotment 
authorizations;  direct  deposit 
information;  information  on  the  leave 
transfer  program;  travel  records;  and  tax 
fiinge  benefits. 

AUTHOMTY  FOR  MAMTBUNCC  OF  THE  system: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  5  U.S.C. 
Chapten  53.  55,  57  and  61;  31  U.S.C 
3131  and  3512;  Executive  Order  9397. 

FURP06E(S): 

These  records  are  used  for  the 
purposes  of  administering  pay  and 
leave,  authorizing  travel,  activity 
accounting,  and  budget  preparation. 

ROUTWC  USES  OF  RECORDS  MMNTAMED  SI  THE 
SYSTEM,  SCUJOSIO  CATEOORKS  OF  USBtS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A-K  apply  to 
this  system. 

The  pay  and  leave  records  are 
transmitted  electronically  by  the 
Commission  direcUy  to  the 
Administrative  Service  Center.  U.S. 
Bureau  of  Reclamation,  U.S.  Department 
of  Interior,  which  provides  payroll 
services.  The  U.S.  Department  of 
Interior  transmits  relevant  portions  of 
those  records  as  necessary  to  the 
following: 

(a)  To  the  Treasury  Department  for 
issuance  of  pay  checks: 


(b)  To  the  Treasury  Department  for 
issuance  of  savings  bonds; 

(c)  To  die  U.S.  Office  of  Personnel 
Management  ("OPM")  for  retirement, 
health  and  life  insurance  purposes,  and 
to  carry  out  OPM's  Government-wide 
persoimel  management  functions; 

(d)  To  the  National  Finance  Center, 
U.S.  Department  of  AgriciUture  for  the 
Thrift  Savings  Plan  and  Temporary 
Continuation  of  Coverage; 

(e)  To  the  Social  Seciuity 
Administration  for  reporting  wage  data 
in  compliance  with  the  Federal 
Insurance  Compensation  Act; 

(f)  To  the  Internal  Revenue  Service 
and  to  State  and  local  tax  authorities  for 
tax  purposes,  including  reporting  of 
withholding,  audits,  inspections, 
investigations,  and  similar  tax  activities; 

(g)  To  the  Combined  Federal 
Campaign  for  charitable  contribution 
purposes;  and 

(h)  To  officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
for  the  purpose  of  identifying 
Commission  employees  contributing 
union  dues  each  pay  period  and  the 
amount  of  dues  withheld. 

Travel  records  are  transmitted  to  the 
Philadelphia  Finance  Center.  U.S. 
Department  of  Treasury  for  issuance  of 
travel  reimbursement  checks. 

Relevant  information  in  this  system 
may  be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  R90RTMQ 

MBtasa: 

Disclosures  may  be  made  firom  this 
system  pureuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 
U.S.C  3701(a)(3). 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSSIQ,  RETASMQ,  AND 
DISPOSaiG  OF  RECORDS  M  THE  SYSTEM: 

STORAQE:  These  records  are  maintained 
on  computer  media,  on  paper  in  file 
folders,  and  on  microfiche.  The 
computer  records  are  shared 
electronically  with  the  Department  of 
the  Interior. 

RETRIEVABiUTY:  These  records  are 
retrieved  by  the  name  and  Social 
Security  Number  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS:  These  records  tre 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  kept  in  limited  access  areas 
within  the  building.  The  paper  files  are 
maintained  in  secure  file  cabinets,  and 
access  is  limited  to  persons  whose 
official  duties  require  access.  The 
computer  files  can  only  be  accessed  by 


authorized  individuals  through  the  use 
ofpasscodes. 

RETENTION  AND  DISPOSAL:  Payroll  and 
salary  and  administrative  ofbet  records 
will  be  updated  as  required  in 
accordance  with  the  National  Archives 
and  Records  Administration's  (NARA's) 
General  Records  Schedule  2.  Time  mid 
attendance  records  generally  will  be 
destroyed  after  a  General  Accounting 
Office  (GAO)  audit  or  when  six  years 
old,  whichever  is  sooner,  in  accordance 
with  NARA's  General  Records  Schedule 
2.  Tax  withholding  records  will  be 
destroyed  when  four  years  old  in 
accordance  with  NARA's  General 
Records  Schedule  2.  U.S.  Savings  Bond 
authorization  (SF  1192  or  equivalent) 
will  be  destroyed  when  superseded  or 
after  separation  of  employee  in 
accordance  with  NARA's  General 
Records  Schedule  2.  Bond  registration 
files,  receipt  and  transmittal  files  will  be 
destroyed  four  months  after  date  of 
issuance  of  bond  in  accordance  with 
NARA's  General  Records  Schedule  2. 
Combined  Federal  Campaign  and  other 
allotments  will  be  destroyed  after  a 
GAO  audit  or  when  three  years  old, 
whichever  is  sooner.  Thrift  Savings  Plan 
Election  forms  will  be  destroyed  when 
superaeded  or  after  separation  of 
employee  in  accordance  with  NARA's 
General  Records  SchediUe  2.  Direct 
deposit  sign-up  forms  will  be  destroyed 
when  superseded  or  after  separation  of 
employee  in  accordance  with  NARA's 
General  Records  Schedule  2.  Levy  and 
garnishment  records  will  be  destroyed 
three  years  after  garnishment  is 
terminated.  Travel  authorization  records 
will  be  destroyed  six  years  after  the 
period  of  the  accoimt  in  accordance 
with  NARA's  General  Records  Schedule 
9.  Records  will  be  disposed  of  in  a 
secure  maimer. 

SYSTBI  MANA0ER(8)  AND  ADDRESS: 

Director.  Office  of  Finance  and 
Budget.  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington.  DC  20436. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  recoids  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer.  Office  of  the 
Director  of  Administration.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identffied: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number. 

4.  Dates  of  employment;  and 

5.  Signature. 


RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number. 

4.  Dates  of  employment;  and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 


CONTESTSM  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number; 

4.  Dates  of  employment;  and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEOORNeS: 

Information  in  this  system  comes 
from  official  personnel  documents,  the 
individual  to  whom  the  record  pertains, 
and  Commission  officials  responsible 
for  pay,  leave,  travel  and  activity 
reporting  requirements. 

SYSTBINAME: 

Grievance  Records. 

SYSTBI  LOCATION: 

Offices  of  Personnel,  Administration, 
.  Operations,  General  Counsel,  and  the 
office  where  grievance  originated,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436.   ' 

CATEGORIES  OF  SOVBUALS  COVERB)  BY  THE 
SYSTBI: 

All  current  and  former  Commission 
employees  who  have  submitted 
grievances  in  accordance  with  part  771 
of  the  regulations  of  the  Office  of 
Personnel  Management  (5  CFR  part 
771),  under  5  U.S.C.  7121,  or  through  a 
negotiated  grievance  procedure. 
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CATEOOMES  OF  RECORDS  M  THE  SVSTBi: 

This  system  contains  records  of 
grievances  filed  by  agency  employees 
under  part  771  of  regulations  issued  by 
the  United  States'  Office  of  Personnel 
Management,  under  5  U.S.C.  7121  or 
under  negotiated  grievance  procedures. 
These  case  files  contain  all  dociunents 
related  to  the  grievance,  including 
statements  of  witnesses,  reports  of. 
interviews  and  hearings,  examiner's 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decisions,  and 
related  correspondence  and  exhibits. 
The  system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  established  through 
negotiations  with  recognized  labor 
organizations. 

MnHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  5  U.S.C.  7121; 
5  CFR  part  771. 

PURPOSE(8): 

These  records  are  used  to  process 
grievances  submitted  by  Commission 
employees  for  relief  in  a  matter  of 
concern  or  dissatisfaction  which  is 
subject  to  the  control  of  agency 
management,  and  to  provide  individuals 
who  submit  grievances  with  a  copy  of 
their  records  in  accordance  with  the 
grievance  process. 

ROUTWE  USES  OF  RECORDS  MAVfT  AMED  M  THE 
SYSTBI,  MCUJOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A,  B,  C,  E,  F,  G, 
H.  I.  J,  K  and  L  apply  to  this  system. 

Information  in  this  system  may  be 
disclosed  as  necessary  to  other  Federal 
agencies  or  Federal  contractors  with 
statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

POUOES  AND  PRACTICES  FOR  STOHMQ, 
RETRKVMQ,  ACCESSING,  RET  AMNG,  AND 
nSPOSMG  OF  RECORDS  M  THE  SY8TBN: 

STORAQE:  These  records  are  maintained 
on  computer  media  on  an  internal 
Commission  system  and  on  paper  in  file 
folders. 

RETmEVABNJTY:  These  records  are 
retrieved  by  the  names  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS:  These  records  are 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  kept  in  limited  access  areas 
vrithin  the  building.  The  paper  files  are 
maintained  in  secure  file  cabinets,  and 
access  is  limited  to  persons  whose 
official  duties  require  access.  The 
computer  files  can  only  be  accessed  by 
authorized  individuals. 


RETEHTION  AND  DISPOSAL:  These  records 
will  be  retained  for  a  minimum  of  four 
years  but  not  longer  than  seven  years 
after  closing  of  the  case  in  accordance 
with  the  National  Archives  and  Records 
Administration's  General  Records 
Schedule  1.  Records  will  be  disposed  of 
in  a  secure  manner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administration, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW,  Washington,  DC 
20436. 

NOTIFICATION  PROCBWRE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  I*rivacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington.  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  I>ate  of  birth; 

3.  Social  Security  Nimiben 

4.  Dates  of  employment;  and 

5.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number; 

4.  Dates  of  employment; 

5.  Approximate  date  of  closing  of  the 

case  (if  applicable);  and 

6.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTMQ  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
'  contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number; 

4.  Dates  of  employment; 

5.  Approximate  diate  of  closing  of  the 

case  (if  applicable);  and 


6.  Signatiue. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  C.F.R.  part  201). 

RECORD  SOURCE  CATEQORKS: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  filing  the  grievance; 

b.  The  testimony  of  witnesses; 

c.  Agency  officials;  and 

d.  Related  correspondence  fiom 

organizations  or  persons. 

rTC-3 

SYSraiNAME: 

Office  of  Inspector  General  ("OIG") 
Investigative  Files  (General). 

SYsrai  location: 

Office  of  Inspector  General,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on 
individuals  and  contractors,  who  are  or 
have  been  the  focus  of  an  OIG 
investigation  relating  to  the  programs 
and  operations  of  the  Commission. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBM: 

This  system  contains  investigatory 
materials  collected  by  the  OIG's 
investigative  unit  for  law  enforcement 
purposes. 

Tiiis  system  contains  documentation 
of  any  and  all  complaints  and 
allegations  initiating  investigations;  all 
relevant  correspondence  and  interviews; 
witness  statements;  affidavits;  copies  of 
all  subpoenas  issued;  transcripts  of  any 
testimony  taken  in  the  investigation  and 
accompanying  exhibits;  documents  and 
other  records  or  copies  obtained  during 
the  investigation;  internal  staff 
memoranda,  staff  working  papers  and 
other  documents  and  records  relating  to 
the  investigation;  and  all  reports  on  the 
investigation. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  the  Inspector  General  Act  of 
1978  (Pub.  L.  95^52)  with  any 
revisions  or  amendments. 

PURP06E(S): 

These  records  are  used  to  investigate 
and/or  take  other  actions  to  address 
allegations  of  baud,  waste  and  abuse  of 
a  non-criminal  natuire  by  Commission 
employees  or  contractors. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEQORKS  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A-K  apply  to 
this  system. 
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POLJOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVWMI,  ACCESSING,  RETAMMQ,  AND 
DtSPOSMQ  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  on 
paper  in  binders  or  folders,  and  on 
computer  media  on  an  internal 
Commission  system. 

RETRIEVAWUTY: 

These  records  are  retrieved  by  a 
unique  control  number  assigned  to  each 
investigation. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
building  with  restricted  public  access. 
The  records  in  this  system  are  kept  in 
a  limited  access  area  within  the 
building.  The  {>aper  files  are  maintained 
in  secure  file  cabinets,  and  access  is 
limited  to  persons  whose  official  duties 
require  access.  The  computer  files  can 
only  be  accessed  by  authorized 
individuals. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  retained  for  ten 
years  following  the  end  of  the  fiscal  year 
in  which  an  investigation  was  closed  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  22.  Records  will  be 
disposed  of  in  a  seciire  manner. 

SYSTBI  MANAOER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  Inspector 
General,  U.S.  International  Trade 
Commission,  500  E  Street,  SW. 
Washington,  DC  20436. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  recoids  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

RECORD  ACCESS  procedure: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
fbllo%ving  information  for  their  records 
to  be  located  and  identified: 


1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Seciuity  Number  (for 

employees); 

4.  Dates  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTMG  record  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(8); 

2.  Date  of  birth; 

3.  Social  Secnuity  Number  [bti 

employees); 

4.  Dates  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEQORKS: 

These  files  contain  information 
supplied  by  the  following:  Individuals, 
including  Uiose  to  whom  the 
information  relates  where  practicable; 
witnesses;  contractors,  corporations, 
and  other  entities;  records  of 
individuals  and  of  the  Commftsion; 
Federal,  foreign,  state  or  local  bodies 
and  law  enforcement  agencies; 
documents;  correspondence;  interview 
memoranda;  transcripts  of  testimony; 
and  other  miscellaneous  sources. 

SYSraiS  EXBVTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C  552a(k)(2),  this 
system  of  records  is  exempt  fincmi  (c)(3), 
(d),  (e)(1).  (e)(4)(G)  through  (I),  and  (f)  of 
the  Privacy  Act.  These  exemptions  are 
established  in  the  Commission's  rules  at 
19  CFR  201.32. 

ITC-4 

SYSTBiNAME: 

Office  of  Inspector  General  ("OIG") 
Investigative  Files  (Criminal). 

SYSTBI  LOCATION: 

Office  of  Inspector  General.  U.S. 
Intematioiial  Trade  Commission,  500  E 
Street.  SW,  Washington,  DC  20436. 


CATEQORKS  OF  MDMOUALS  COVBKD  BY  THE 
SYSTBI: 

This  system  contains  records  on 
individuals  and  contractors,  who  are  or 
have  been  the  focus  of  an  OIG  criminal 
investigation  relating  to  the  programs 
and  operations  of  the  Commission. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  records 
maintained  by  the  OIG's  criminal 
investigations  subunit,  and  consists  of 
information  compiled  for  the  purpose  of 
conducting  crimhial  investigations. 

This  system  contains  docimientation 
of  any  and  all  complaints  and 
allegations  initiating  investigations;  all 
relevant  correspondence  and  interviews; 
witness  statements;  affidavits;  copies  of 
all  sul^x>enas  issued;  transcripts  of  any 
testimony  taken  in  the  investigation  and 
accompanying  exhibits;  documents  and 
other  records  or  copies  obtained  during 
the  investigation;  internal  staff 
memoranda,  staff  working  papers  and 
other  documents  and  records  relating  to 
the  investigation;  and  all  reports  on  the 
investigation. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  the  Inspector  General  Act  of 
1978  (Pub.  L.  95-452)  with  any 
revisions  or  amendments. 

PURPOSE^): 

These  records  are  used  to  investigate 
allegations  of  criminal  violations  by 
Commission  employees  or  contractora. 

ROUTME  USES  OF  RCCOROS  MABITAMB)  M  THE 
SYSTBI,  MCLUDMG  CATEQORKS  OF  U8BIS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A-K  apply  to 
this  system. 

POUCKS  AND  PRACTICES  FOR  STONBIQ, 
RETRKVMG,  ACCE88MQ,  RETABMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

TAhese  records  are  maintained  on 
paper  in  binders  or  folders,  and  on 
computer  media  on  an  internal 
Commission  system. 

RETRKVABUTY: 

These  records  are  retrieved  by  a 
unique  control  niunber  assigned  to  each 
investigation. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
bviilding  with  restricted  public  access. 
The  records  in  this  system  are  kept  in 
a  limited  access  area  within  the 
building.  The  paper  files  are  maintained 
in  secure  file  cabinets,  and  access  is 
limited  to  persons  whose  official  duties 
require  access.  The  computer  files  can 
only  be  accessed  by  authorized 
individuals. 
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RETBfTKW  AND  OOPOSAU 

These  records  will  be  retained  for  ten 
years  following  the  end  of  the  fiscal  year 
in  which  an  investigation  was  closed  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  22.  Records  will  be 
disposed  of  in  a  secure  manner. 

SYSTBI  IIANAGER(S)  AND  AOOflESS: 

Inspector  General,  Office  of  Inspector 
General,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

Individuals  must  nimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth: 

3.  Social  Security  Number  (for 

employees); 

4.  Dates,  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

Individuals  must  nimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTMO  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washineton.  DC  20436. 

Individuals  must  nimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth: 

3.  Social  Security  Number  (for 

employees); 


4.  Dates  of  employment  or  dates  of 

contractual  relationship;  and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEGORIES: 

These  files  contain  information 
supplied  by  the  following:  Individuals, 
including  those  to  whom  the 
information  relates  where  practicable; 
witnesses;  contractors,  corporations, 
and  other  entities;  records  of 
individuals  and  of  the  Commission; 
Federal,  foreign,  state  or  local  bodies 
and  law  enforcement  agencies; 
documents;  correspondence;  interview 
memoranda;  transcripts  of  testimony; 
and  other  miscellaneous  sources. 

SYSTEMS  EXaVTEO  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2),  this 
system  of  records  is  exempted  from  all 
provisions  of  the  Privacy  Act  except  (b), 
(c)(1)  and  (2),  (e)(4)  (A)  through  (F). 
fe)(6),  (7).  (9),  (10),  and  (11),  and  (i). 
These  exemptions  are  established  in  the 
Commission  rules  at  19  CFR  201.32. 

ITC-6 

SYSTBiNAME: 

Telephone  Call  Detail  Records. 

SYSTEM  LOCATION: 

Offices  of  Management  Services  and 
Information  Systems,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436;  General 
Services  Administration,  13221 
Woodland  Park  Rd.,  Hemdon,  VA 
22071;  U.^Sprint.  8330  Ward  Pkwy, 
Kansas  City,  MO  64114-2028. 


CATEGORIES  OF  MDIVBUALS  COVERED  BY  THE 
SYSTEM: 

All  Commission  employees  and  all 
contractors,  sub-contractors,  consultants 
and  other  individuals  who  are  assigned 
telephone  numbers  by  the  Commission 
and  who  make  long-distance  telephone 
calls  or  long-distance  facsimile 
transmissions  from  or  charged  to  the 
Commission  telephone  system. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Records  relating  to  use  of  Commission 
telephones  to  place  long-distance 
telephone  calls  or  long-distance 
facsimile  transmissions;  records 
indicating  assignment  of  telephone 
numbers  to  room  numbers  and 
employees;  and  records  relating  to 
location  of  telephones. 

AUTHORrrr  for  mamtenance  of  the  system: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 


revisions  or  amendments:  19  U.S.C. 
1331(aKl)(A)(iii);  41  CFR  201-21.6. 

PURPOS£(S): 

Records  in  this  system  are  used  to 
verify  telephone  usage  and  to  resolve 
billing  discrepancies  so  that  telephone 
bills  can  be  paid.  They  may  also  be  used 
to  identify  and  seek  reimbursement  for 
unofficial  calls,  and  as  a  basis  for  taking 
action  when  agency  employees  or  other 
persons  misuse  or  abuse  Commission 
telephone  services. 

routine  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A,  B,  C,  E,  F,  G, 
H,  I,  K  and  L  apply  to  this  system. 

Relevant  information  in  this  system 
may  be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  RBKMTINQ 
AGENCIES: 

Disclosures  may  be  made  fiom  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 
U.S.C.  3701(a)(3). 

POUCtES  AND  PRACTICES  FOR  STORINQ. 
RETRIEVWIG,  ACCESSING,  RETAIMNG,  AND 
DISPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

8TORAQE:  These  records  are  maintained 
on  computer  media  on  an  internal 
Commission  system,  on  paper  in  file 
folders,  and  on  computer  tape  in  file 
cabinets. 

RETRIEVABIUTY:  These  records  are 
retrieved  by  the  telephone  number 
assigned  to  an  individual,  by  office,  by 
date,  by  number  called,  and  by  city 
called. 

SAFEGUARDS:  These  records  are 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  kept  in  limited  access  areas 
within  the  building.  The  paper  files  and 
computer  tapes  are  maintained  in  secure 
file  cabinets,  and  access  is  limited  to 
persons  whose  official  duties  require 
access.  The  computer  files  can  only  be 
accessed  by  authorized  individuals 
through  the  use  of  passcodes. 
RETENTION  AND  DISPOSAL:  These  records 
are  disposed  of  as  provided  in  the 
National  Archives  and  Records 
Administration's  General  Records 
Schedule  12.  Records  will  be  disposed 
of  in  a  secure  manner. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Information 
Services,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington.  DC  20436. 
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NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  aad  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  E)ates  of  employment  (if  applicable); 

5.  Assigned  phone  number;  and 

6.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Assigned  phone  number,  and 

6.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTVIG  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer.  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Assigned  phone  numbOT;  and 

6.  Signature. 

Individuals  requesting  amendment 
must  comply  wdth  the  ConShussion's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

Telephone  assi^iment  records;  call 
detail  listings  and  electronic  files  from 


the  telephone  service  provider; 
supervisors'  confirmation  of  employees' 
responsibility  for  calls;  and  certification 
of  telephone  bills. 

ITC-6 

SYSTEM  NAME: 

Security  Access  Records. 

SYSTEM  LOCATION: 

Office  of  Management  Services.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436; 
Federal  Protective  Services  Division. 
General  Services  Administration, 
Southeast  Federal  Center,  Bldg.  202, 
Washington,  D.C.  20407;  and  KasUe 
Systems,  1501  Wilson  Blvd..  Arlington, 
VA  22209. 

CATEGORIES  OF  MDIVRNJALS  COVERED  BY  THE 

SYSTBI: 

All  Commission  employees  and  all 
contractors,  sub-contractors,  consultants 
and  other  individuals  who  are  assigned 
electronic  security  keys,  and  all  visitors 
that  sign  in  at  the  guard  station  upon 
entering  the  Commission  premises. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTBi: 

Records  relating  to  the  use  of 
electronic  security  keys,  including 
records  on  which  keys  were  used  to  gain 
or  seek  access  to  controlled  areas,  and 
the  time  at  which  access  was  gained  or 
sought;  and  records  relating  to  entry  of 
Commission  premises,  including  the 
times  at  which  entry  and  exit  were 
made  and  location  accessed  within  the 
Commission. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  19  U.S.C. 
1331(a)(l)(A)(iii). 

PURPOSE(S): 

These  records  are  used  to  permit 
tracking  of  individual  movements  in 
circumstances  such  as  when  there  has 
been  a  security  breach  or  theft,  to 
monitor  access  to  restricted  areas,  and  to 
keep  track  of  all  visitors  to  the 
Commission  or  those  individuals  who 
do  not  have  Commission  identification 
cards. 


ROUTME  USES  OF  RECOnoa  IMBITABCD  Bl  TW 
SYSTBI.  BICUIOBIO  CATCQOMES  OF  USatS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A.  B,  C,  E.  F,  G. 
H.  I,  K  and  L  apply  to  this  system. 

POUOES  AND  PRACnceS  FOR  STORBIQ, 


OF  RGCOROS  Bt  1ME  SYSTEM: 

STOfMOE:  The  visitor  log  records  are 
maintained  on  paper  in  file  folders;  the 
security  key  records  are  maintained  on 
electronic  tape  and  magnetic  disk. 


RETRIEVABIUTY:  The  visitor  log  records 
are  retrieved  by  month  and  year;  the 
security  key  records  are  retrieved  by 
area  accessed,  date  and  time  of  entry, 
key  number,  and  name  of  individual. 
SAFEGUARDS:  The  visitor  log  records  are 
maintained  by  the  Federal  Protective 
Service  in  a  secure  focility  with  access 
limited  to  persons  whose  official  duties 
require  access.  The  security  key  records 
are  maintained  by  the  contractor  in  a 
secure  facility  with  access  limited  to 
persons  whose  official  duties  require 
access. 

RETBmON  AND  DISPOSAL:  The  visitor  log 
records  wall  be  retained  for  two  years  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  18.  The  security  key 
records  are  maintained  for  60  days. 
Records  will  be  disposed  of  in  a  secure 
manner. 

SYSTBI  MANAQER(S)  AND  ADDRESS: 

Chief.  Facilities  Support  Division. 
U.S.  International  Trade  Commission, 
500  E  Street,  SW,  Washington,  D.C 
20436. 

NOHFICATION  PROCBMIRE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

Individuals  must  nimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Nujnber  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

5.  Date  of  visit(s)  (for  visitor  log 

records);  and 

6.  Signature. 

RECORD  ACCESS  PWOCOURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436. 

Individuals  must  nimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  nameCs); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  emplojrment  (if  applicable): 

5.  Date  of  visiUs)  (for  visitor  log 

records);  and 

6.  Signature. 

Individuals  raquestiiig  access  must 
comply  with  the  Commission's  Privacy 
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Act  regulatioiis  on  verification  of 
identity  (19  CFR  part  201). 

COMTESTWQ  RECOHD  PWOCBXJWE; 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth: 

3.  Social  Security  Number  (for 

employee^; 

4.  Dates  of  employment  (if  applicable); 

5.  Date  of  visit(s)  (for  visitor  log 

records);  and 

6.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Conunission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECOnO  SOUnCC  CATEQOMES: 

Information  in  this  system  comes 
from  the  visitor  logs  and,  in  the  case  of 
security  key  records,  from  the 
Commission  security  contractor. 


Personnel  Security  Investigative  Files. 

SYsrai  location: 

Office  of  Personnel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington.  DC  20436. 

CAIEQOmES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTBI: 

All  current  and  former  employees  and 
all  applicants  for  employment 

CATEGOMES  OF  RECOHOS  M  THE  SYSTBI: 

Records  relating  to  name,  date  of 
birth,  place  of  birth.  Social  Security 
Number,  citizenship,  fingerprints,  credit 
references,  credit  records,  education, 
arrest  records.  Federal  employee 
relatives,  dates  and  purposes  of  visits  to 
foreign  countries,  passport  number(s), 
names  of  spouse(s),  names  of  relatives, 
names  of  references,  date(s)  of 
appointment,  position  title(s),  grade, 
duty  station(s).  Office  of  Personnel  file 
folder  location,  type  of  clearance 
granted,  clearance  date,  clearance 
termination  date,  suitability  date, 
investigation  basis,  investigation 
completion  date,  background 
investigation  update  and  upgrade 
information.  Commission  termination 
date,  security  briefing  data,  and  security 
investigator's  notes  on  information 
gathered  during  the  investigation. 


AUTHONTY  TOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  Executive 
Orders  10450  and  12065:  19  U.S.C. 
1331(a)(l)(A)(iii). 

puwoacts): 

Records  in  this  system  are  used  to: 
determine  whether  to  issue  security 
clearances;  provide  a  current  record  of 
Commission  employees  with  security 
clearance(s):  and  provide  access  cards 
and  keys  to  Conunission  buildings  and 
offices. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTai,  MUCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A,  B,  C.  E.  F.  G. 
H.  I.  J.  and  K  apply  to  this  system. 

Relevant  information  in  this  system 
may  be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

Disclosures  may  be  made  Crom  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 
U.S.C.  3701(a)(3).   • 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSMQ,  RET  AMMO.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  These  records  are  maintained 
on  paper  in  file  folders. 
RETWEVABILrrY:  These  records  are 
retrieved  by  name. 
SAFEQUAUDS:  These  records  are 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  kept  in  locked  file  cabinets 
in  a  limited  access  area  within  the 
building.  Access  is  limited  to  persons 
whose  official  duties  require  access. 
RETENTION  AND  DISPOSAL:  These  records 
will  be  retained  not  later  than  five  years 
after  separation  or  transfer  of  employee 
in  accordance  with  the  National 
Archives  and  Records  Administration's 
General  Records  Schedule  18.  Records 
wall  be  disposed  of  in  a  secure  manner. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administration. 
U.S.  International  Trade  Commission. 
500  E  Street.  SW.  Washington.  DC 
20436. 

NOTIFICATION  PROCBMJRE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  DC  20436. 


Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable);  and 

5.  Signature. 

RECORD  ACCESS  PROCSMMC: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW,  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable):  and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTMG  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer.  Office  of 
the  Director  of  Administration.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW,  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Niunber  (for 
employees); 

4.  Dates  of  employment  (if 
applicable);  and 

5.  Signatxire. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATGQORKS: 

Individual  on  whom  record  is 
maintained;  Office  of  Personnel 
Management;  and  any  contractor  who 
has  been  retained  by  the  Commission  to 
conduct  background  investigations. 

SYSTEMS  EXBVTEO  FROM  CERTAM  PROVOKMS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(k)(l).  (k)(5) 
and  (k)(6),  this  system  of  records  is 
exempted  firom  (c)(3).  (d).  (e)(1). 
(e)(4)(G)-(I)  and  (f)  of  the  Privacy  Act. 
These  exemptions  are  established  in  the 
Commission  rules  at  19  CFR  201.32. 
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SYSTEMNAME 

Library  Circulation  Records. 

SYSTEM  LOCATION: 

The  National  Library  of  International 
Trade  ("Library"),  U.S.  International 
Trade  Commission.  500  E  Street.  SW, 
Washington,  DC  20436. 

CATEOORgS  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

All  Commission  employees  who  have 
borrowed  materials  from  the  Library. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Records  relating  to  titles  and  other 
identifying  data  on  materials  borrowed 
from  the  Library,  and  agency,  office, 
office  telephone  number,  and  office 
room  number  of  borrower,  and  the 
scheduled  return  date  for  each  item 
borrowed. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  40  U.S.C. 
483(b)(1);  19  U.S.C.  1331(a)(l)(A)(iii). 

PURP06E(S): 

To  locate  Library  materials  in 
circulation  and  to  control  and  inventory 
Library  materials  loaned. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  E.  H.  I  and  L 
apply  to  this  system. 

Relevant  information  in  this  system 
may  be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  REPORTMO 
AGBICiES: 

Disclosures  may  be  made  from  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 
U.S.C.  3701(a)(3). 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DISP08MG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  These  records  are  maintained 
on  computer  media  on  an  internal 
Commission  system  and  on  paper  in  an 
index  system. 

RETRIEVABIUTY:  These  records  are 
retrieved  by  name,  by  title  of  item 
borrowed,  and  by  call  number. 
SAFEGUARDS:  These  records  are 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  in  a  limited  access  area 
within  the  building.  The  paper  records 
are  kept  within  the  control  of  Library 


staff  during  working  hours  and  in  a 
locked  area  at  other  times.  The 
computer  files  can  only  be  accessed  by 
authorized  individuals. 
RETENTION  AND  DISPOSAL:  These  records 
are  maintained  until  the  borrowed 
material  is  returned  or  until  an 
employee  is  no  longer  employed  at  the 
Commission.  Records  will  be  disposed 
of  in  a  secure  manner. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Chief.  Library  Services.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.  Washington.  DC  20436. 

NOTIFICATION  PROCBXIRE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer.  Office  of  the 
Director  of  Administration.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth; 

3.  Social  Secimty  Number; 

4.  Dates  of  employment;  and 

5.  Signature. 

RECORD  ACCESS  PROCBMIRE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Seciuity  Number; 

4.  Dates  of  employment;  and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

CONTESTMG  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 

Individuals  must  fiimish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Dateofbirthr 

3.  Social  Secimty  Nimiber; 

4.  Dates  of  employment;  and 

5.  Signature. 


Individiials  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEGORKS: 

Information  is  obtained  from  the 
individual  who  borrows  materials,  from 
library  records  on  materials  borrowed, 
and  from  the  Commission  telephone 
directory.  i 

ITC-« 

SYSTBI  name: 

Parking  Records. 

SYSTBI  LOCATION: 

Facilities  Support  Division  of  the 
Office  of  Management  Services,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 

CATEGORIES  OF  MDIVDUALS  COHERED  BY  THE 
SYSTBI: 

All  Commission  employees  and  other 
authorized  individuals  who  have 
monthly  parking  permits  or  who  are 
members  of  carpools. 

CATEGORIES  OF  RKORDS  M  THE  SYSTBI: 

Records  relating  to  name,  office  room 
number,  office  phone  number,  agency, 
home  address,  automobile  type  and . 
license  number,  and  length  of 
government  service. 

AUTHORmr  FOR  MAMTBIANCE  OF  THE  SYSTBI: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  19  U.S.C 
1331(a)(l)(A)(iii);  40  U.S.C.  491;  41  CFR 
101-20.1  etseg. 

PURP06E(8): 

To  allocate  and  control  parking  s{>aces 
and  to  assist  in  creating  carpools. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A.  B.  C.  E.  F.  G, 
H.  I.  K  and  L  apply  to  this  system. 

Relevant  information  in  this  system 
may  be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  R0ORTMQ 
AGBICIES: 

Disclosures  may  be  made  from  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 
U.S.C  3701(a)(3). 
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POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETMEVING,  ACCESSING,  RET  AMMO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

These  records  are  maintained  on 
paper  in  file  folders  and  on  computer 
media. 

retrievabiuty: 

These  records  are  retrieved  by 
applicant  name  or  space  assignment. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
building  with  restricted  public  access. 
The  records  in  this  system  are  in  a 
limited  access  area  within  the  building. 
Access  is  limited  to  persons  whose 
o£Bcial  duties  require  access. 

RETENTION  AND  DtSPOSAU 

Records  are  maintained  until  parking 
permit  expiration  date  or  cancellation. 
Records  will  be  disposed  of  in  a  secure 
manner. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Facilities  Management  Specialist, 
Office  of  Management  Services,  U.S. 
International  Trade  Commission,  500  E 
Stieet.  SW,  Washington.  DC  20436. 

NOTIFICATION  PROCSXiRE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer.  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 


Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

OONTESTWQ  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436. 

Individuals  must  mmish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual  to  whom  the  records  pertain. 

rrc-10 

SYSTEM  NAME: 

Mailing  List  Records 

SYSTEM  LOCATION: 

Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  placement  on  a 
Commission  mailing  list. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

Name,  organization,  business  or  home 
address,  telephone  numbers,  facsimile 
numbers  and  electronic  mail  address. 

AUTHORrnr  for  maintenance  of  the  system: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  19  U.S.C. 
1331(a){l)(A)(iii). 

PURPOSE(S): 

Records  in  this  system  are  used  to 
address  various  agency  publications. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
system,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Address  labels  from  these  records  are 
transmitted  to  the  Government  Printing 
Office  to  be  affixed  to  the  Commission's 
mailings. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  These  records  are  maintained 
on  computer  media  on  an  internal 
Commission  system. 


RETRIEVABILrPr:  These  records  are 
retrieved  by  name  and  record  number. 
SAFEGUARDS:  These  records  are 
maintained  in  a  building  with  restricted 
public  access.  The  records  in  this 
system  are  kept  in  a  limited  access  area 
within  the  building.  Access  to  the  files 
is  limited  to  individuals  whose  official 
duties  require  access. 
RETENTION  AND  DISPOSAL:  Records  are 
maintained  until  individuals  to  whom 
the  records  pertain  request  deletion  or 
fail  to  respond  to  a  validation  request. 
Records  wall  be  disposed  of  in  a  secure 
manner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Secretary,  Office  of  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 
Street,  SW,  Washington,  D.C.  20436. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Fullname(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable): 

and 

5.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable): 

and 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

C0NTESTV4G  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Conunission,  500  E 
Street,  SW,  Washington,  EX:  20436. 
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Individuals  must  furnish  the 
foIloMong  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regiilations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEOORES: 

Information  is  obtained  from  the 
individual  to  whom  the  records  pertain. 

ITC-11 

SYSTBI  NAME: 

Concessional  Correspondence 
Records 

SYSTBI  LOCATION: 

Office  of  External  Relations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436,  and 
other  offices  in  the  Conunission  with 
information  pertaining  to  the 
correspondence  located  at  the  same 
address  as  the  Office  of  External 
Relations. 

cateqorks  of  momouals  covera)  by  the 
system: 

Members  of  Congress. 

categories  of  records  m  the  system: 

Name,  address  and  tide  of,  and 
referrals  of  constituents'  inquiries,  from 
Members  of  Congress  and  responses 
thereto,  and  any  other  personal 
information  in  correspondence. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  44  U.S.C. 
3101;  19  U.S.C.  1331(a)(l)(A)(ui). 

PURP06EM: 

Records  in  this  system  are  used  to 
respond  to  Congressional  inquiries  and 
inform  Congress  about  Commission 
activities. 

ROUTBC  USES  OF  RCCOROS  MABITAMB)  M  THE 
SYSTBI,  MCUNMNQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A,  D,  E,  F,  K  and 
L  apply  to  this  system. 

Referral  may  be  made  to  other 
Federal,  State,  or  local  government 
agencies  for  appropriate  action  when 
the  matter  complained  of  or  inquired 
about  comes  within  the  jurisdiction  of 
such  agency. 


POUOtES  AND  PRACTICES  FOR  STOWNQ. 
HtlWfcVWIi,  ACCCSaWO,  RETA—IO.  AND 
DMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  These  records  are  maintained 

on  paper  in  file  folders  and  on  computer 

media  on  an  internal  Commission 

system. 

RETRIEVABIUTY:  These  records  are 

retrieved  by  name  of  Member  of 

Congress. 

SAFEGUARDS:  These  records  are 

maintained  in  a  building  with  restricted 

public  access.  The  records  in  this 

system  are  kept  in  limited  access  areas 

within  the  building.  The  paper  files  are 

stored  in  secure  file  cabinets  and  access 

is  limited  to  persons  whose  official 

duties  require  access.  The  computer 

files  can  only  be  accessed  by  authorized 

individuals. 

RETENTXM  AND  DISPOSAL:  Records  are 

maintained  at  least  two  years 

subsequent  to  the  end  of  a  Member  of 

Congress'  term  in  office.  Records  will  be 

disposed  of  in  a  secure  manner. 

SYSTBI  MANAQER(8)  AND  ADDRESS: 

Director,  Office  of  External  Relations. 
U.S.  International  Trade  Commission, 
500  E  Street.  SW.  Washington.  DC 
20436. 

NOTIFiCATION  PROCEDURE. 

Individuals  wishing  to  inquire 
whether  this  system  of  recoids  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW,  Washington,  D.C.  20436. 
-  Individuals  must  furnish  the 
follovring  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable): 

and 

5.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 


Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  part  201). 

0ONTE8TM6  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer,  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW,  Washington,  D.C.  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 

employees); 

4.  Dates  of  employment  (if  applicable); 

and 

5.  Signature. 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (19  CFR  part  201). 

RECORD  SOURCE  CATEQORES: 

Members  of  Congress,  their  stafEs,  and 
individuals  on  whose  behalf  there  have 
been  Congressional  inquiries. 

Appendix  A — Genaral  Roatiiie  Uses 
Applicable  to  Mora  Than  One  System  of 
Reconis 

A.  Disclosure  for  Law  Enforcement  Purposes 

When  infonnatioa  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  natiire.  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  nile.  or 
order  issued  pursuant  thereto,  disclosure 
may  be  made  to  the  appropriate  agency, 
whether  Federal,  foreign.  State,  local,  or 
tribal,  or  other  public  authority  responsible 
for  enforcing,  investigatiag  or  prosecuting 
such  violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule,  regulation,  or 
order  issued  pursuant  thereto,  if  the 
information  disclosed  is  relevant  to  any 
enforcement,  regulatory,  investigative  or 
prosecutive  responsibility  of  the  receiving 
entity. 

B.  Disclosure  Incident  to  Requesting 
Information 

Information  may  be  disclosed  to  any  source 
from  which  additional  information  is 
requested  (to  the  extent  necessary  to  identify 
the  individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  to  identify  the 
type  of  information  requested),  when 
necessary  to  obtain  information  relevant  to 
an  agency  decision  cooceming  retention  of 
an  employee  or  other  persotmel  action  (other 
than  hiring),  retention  of  a  security  clearance, 
the  letting  of  a  contract,  or  the  issuance  or 
retention  of  a  grant,  or  other  benefit 

C.  Disclosure  to  Requesting  Agency 

Disclosure  may  be  made  to  a  Federal,  State, 
local,  foreign,  or  tribal  or  other  public 
authority  of  the  fact  that  this  system  of 
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records  contains  infbnnation  relevant  to  the 
retention  of  an  employee,  the  retention  of  a 
security  clearance,  the  letting  of  a  contract, 
or  the  issuance  or  retention  of  a  license, 
grant,  or  other  benefit.  The  other  agency  or 
licensing  organization  may  then  make  a 
request  supported  by  the  written  consent  of 
the  individual  for  the  entire  record  if  it  so 
chooses.  No  disclosure  will  be  made  unless 
the  information  has  been  determined  to  be 
sufficiently  reliable  to  support  a  referral  to 
another  office  within  the  agency  or  to  another 
Federal  agency  for  criminal,  civil, 
administrative,  personnel,  or  regulatory 
action. 

D.  Disclosure  to  Office  of  Management  and 
Budget 

Information  may  be  disclosed  to  the  Office 
of  Management  and  Budget  at  any  stage  in 
the  legislative  coordination  and  clearance 
process  in  connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular  No. 
A-19. 

E.  Disclosure  to  Congressional  Offices 

Information  may  be  disclosed  to  a 
congressional  office  from  the  record  of  an 
individual  in  response  to  an  inquiry  firom  the 
congressional  office  made  at  the  written 
request  of  the  individual  about  whom  the 
record  is  maintained.  Disclosure  will  not  be 
made  until  the  congressional  office  has 
furnished  appropriate  documentation  of  the 
individual's  request,  such  as  a  copy  of  the 
individual's  written  request. 

F.  Disclosure  to  Department  of  Justice 

Information  may  be  disclosed  to  the 
Department  of  Justice,  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or  other 
administrative  boidy  before  which  the 
Commission  is  authorized  to  appear,  when: 

1.  The  Commission,  or  any  component 

thereof;  or 

2.  Any  employee  of  the  Commission  in  his 

or  her  official  capacity;  or 

3.  Any  employee  of  the  Commission  in  his 

or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Commission 
has  agreed  to  represent  the  employee;  or 

4.  The  United  Sutes 

is  a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  Commission 
determines  that  the  records  are  both  relevant 
and  necessary  to  the  litigation  and  the  use  of 
such  recortls  is  deemed  by  the  Commission 
to  be  for  a  purpose  that  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

G.  Disclosure  to  the  National  ArcA/ves  and 
GSA 

Information  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  or  General  Services 
Administration  for  records  management 
inspections  conducted  under  44  U.S.C  2904 
and  2906. 

H.  Disclosure  to  Contractors,  Grantees,  Etc. 

Information  may  be  disclosed  to  agency 
oontiactors,  grantees,  consultants,  or 
volunteers  who  have  been  engaged  to  assist 
the  agency  in  the  performance  of  a  contract, 
service,  grant,  cooperative  agreement.  )ob,  or 


other  activity  for  the  Commission  related  to 
this  system  of  records  and  who  need  to  have 
access  to  the  records  in  order  to  perform  the 
activity  for  the  Commission.  This  includes 
Federal  agencies  providing  payroll, 
management,  or  administrative  services  to 
the  Commission.  When  appropriate, 
recipients  shall  be  required  to  comply  with 
the  requirements  of  the  I^vacy  Act  of  1974 
as  provided  in  5  U.S.C.  552a(m). 

/.  Disclosures  for  Adrrunistrative  Claims, 
Complaints  and  Appeals 

Information  from  this  system  of  records 
may  be  disclosed  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  equal  employment  opportunity 
investigator,  arbitrator  or  other  person 
properly  engaged  in  investigation  or 
settlement  of  an  administrative  grievance, 
complaint,  claim,  or  appeal  filed  by  an 
employee  or  former  employee,  but  only  to  the 
extent  that  the  information  is  relevant  and 
necessary  to  the  proceeding.  Agencies  that 
may  obtain  information  under  this  routine 
use  include,  but  are  not  limited  to,  the  Office 
of  Personnel  Management,  Office  of  Special 
Counsel,  Merit  Systems  Protection  Board, 
Federal  Labor  Relations  Authority,  Equal 
Employment  Opportunity  Commission,  and 
Office  of  Government  Ethics. 

/.  Disclosure  to  the  Office  of  Personnel 
Management 

Information  from  this  system  of  records 

may  be  disclosed  to  the  Office  of  Personnel 
Management  pursuant  to  that  agency's 
responsibility  for  evaluation  and  oversight  of 
Federal  personnel  management. 

K.  Disclosure  in  Connection  with  Litigation 

Information  from  this  system  of  records 
may  be  disclosed  in  connection  with 
litigation  or  settlement  discussions  regarding 
claims  by  or  against  the  Commission, 
including  public  filing  with  a  court,  to  the 
extent  that  disclosure  of  the  information  is 
relevant  and  necessary  to  the  litigation  or 
discussions  and  except  where  court  orders 
are  otherwise  required  under  section  (b)(ll) 
of  the  Privacy  Act  of  1974,  5  U.S.C. 
552a(b)(ll)- 

L.  Disclosure  to  Labor  Unions 

Information  from  this  system  of  records 
may  be  disclosed  to  provide  information  to 
officials  of  labor  organizations  when  relevant 
and  necessary  to  their  duties  of  exclusive 
representation  concerning  personnel  policies, 
practices,  and  matters  aCfocting  work 
conditions. 

Appendix  B — GovemaMnt-Wide  Sjttam 
Notion  AppbcaMe  to  tke  CommiaBioa 

The  Commission  maintains  some  records 
covered  by  Government-wide  system  of 
records  notices  published  by  other  agencies. 
There  may  not  be  actual  Commission  files  in 
all  Government-wide  systems.  This  list 
includes  all  Government-wide  system  notices 
known  as  the  publication  date,  but  any  later 
established  Government-wide  system  notices 
may  also  be  applicable. 

1.  OGE/GOVT-1— Executive  Branch  Public 
Financial  Disclosure  Reports  and  Other 
Ethics  Program  Records 


2.  OGE/GOVT-2— Confidential  Statements  of 

Employment  and  Financial  Interests 

3.  EEOC/GOVT-1— Equal  Employment 

Opportunity  Commission  Records  and 
Appeal  Records. 

4.  FEMAyCOVT-l— National  Defense 

Executive  Reserve  System 

5.  GSA/GOVT-2— Employment  Under 

Commercial  Activities  Contracts 

6.  GSAyCOVT-a— Travel  Charge  Card 

Program 

7.  GSA/GOVT-4— Contracted  Travel  Service 

Program 

8.  OOL/ESA-13 — Employment  Standards 

Administration,  Office  of  Workers' 
Compensation  Programs,  Federal 
Employees'  Compensation  Act  File 

9.  DOL/ETA-14 — Employment  Training 

Administration  Job  Corpsman  Records 

10.  MSPB/GOVT-1— Appeal  and  Case 

Records 

11.  OPM/GOVT-1— General  Personnel 

Records 

12.  OPM/GOVT-2— Employee  Performance 

File  System  Records 

13.  OPM/GOVT-a— Records  of  Adverse 

Actions  and  Actions  Based  on 
Unacceptable  Performance 

14.  OPM/GOVT-5 — Recruiting,  Examining, 

and  Placement  Records 

15.  OPM/COVT-6— Personnel  Research  and 

Test  Validation  Records 

16.  OPM/GOVT-7— Applicant— Race.  Sex, 

National  Origin  and  Disability  Status 
Records 

17.  OPM/GOVT-9— File  on  Position 

Classification  Appeals,  Job  Grading 
Appeals,  and  Retained  Grade  or  Pay 
Appeals 

18.  OPM/GOVT-10— Employee  Medical  File 

System  Records 

Issued:  April  22,  1997. 

By  order  of  the  Conmiission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  97-11138  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

EmploynMnt  Standards  Administration 
Wage  and  Hour  DIviaion 

Minimum  Wages  for  Fadaral  and 
Federally  Assisted  Construction; 
Qerwral  Wage  Determination  Decisions 

General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditioiis  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediues  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  desfnibed  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
The  Davis-Bacon  And  Related  Acts," 
shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 


Ftirther  information  and  seff- 
explanatory  forms  for  the  purposes  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Krister  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

ME970018  (F^.  14. 1997) 

ME970026  (Feb.  14, 1997) 

ME970030  (Feb.  14, 1997) 
New  Jersey 

NJ970003  (Feb.  14, 1997) 
New  York 

NY970002  (Feb.  14, 1997) 

NY970008  (Feb.  14. 1997) 

NY970013  (Feb.  14, 1997) 

NY970031  (Feb.  14, 1997) 

NY970O42  (Feb.  14, 1997) 

NY970049  (Feb.  14. 1997) 

NY970073  (Feb.  14. 1997) 

NY97d087  (Feb.  14, 1997) 

Volume  n 

District  of  Columbia 

DC970001  (Feb.  14, 1997) 

DC970003  (Feb.  14, 1997) 
Maryland 

MD970001  (Feb.  14,  1997) 

MD970002  (Feb.  14, 1997) 

MD970011  (Feb.  14. 1997) 

MD970012  (Feb.  14, 1997) 

MD970015  (Feb.  14, 1997) 

MD970016  (Feb.  14, 1997) 

MD970017  (Feb.  14, 1997) 

MD970021  (Feb.  14, 1997) 

MD970025  (Feb.  14, 1997) 

MD970031  (Feb.  14, 1997) 

MD970034  (Feb.  14, 1997) 

MD970035  (Feb.  14, 1997) 

MD970039  (Feb.  14. 1997) 

MDg70046  (Feb.  14, 1997) 

MD970048  (Feb.  14, 1997) 

MD970056  (Feb.  14. 1997) 

MD970056  (Feb.  14. 1997) 

MD970058  (Feb.  14, 1997) 
Virginia 

VA970003  (Feb.  14, 1997) 
.  VA970009  (Feb.  14. 1997) 

VA970015  (Feb.  14. 1997) 

VA970017  (Feb.  14, 1997) 

VA970018  (Feb.  14. 1997) 

VA970020  {FOi.  14, 1997) 

VA970022  (Feb.  14, 1997) 

VA970025  (Feb.  14. 1997) 

VA970035  (Feb.  14, 1997) 

VA970046  (Feb.  14, 1997) 

VA970048  (Feb.  14. 1997) 


VA970049  (Feb.  14, 1997) 
VA970054  (Feb.  14. 1997) 
VA970055  (Feb.  14, 1997) 
VAg70080  (Feb.  14, 1997) 
VA970081  (Feb.  14, 1997) 
VA970084  (Feb.  14, 1997) 
VA970085  (Feb.  14. 1997) 
VA970104  (Feb.  14. 1997) 
VA970105  (Feb.  14, 1997) 
VA970108  (Feb.  14, 1997) 

Volume  m 

Kentucky 
KY970001  (Feb.  14. 1997) 
1CY970004  (Feb.  14^1997) 
ICY970025  (Feb.  14, 1997) 
ICY970028  (Feb.  14, 1997) 
1CY970029  (Feb.  14, 1997) 

Volume  IV 

Indiana 
IN970001  (Feb.  14. 1997) 
IN970002  (Feb.  14. 1997) 
IN970003  (Feb.  14, 1997) 
IN970005  (Feb.  14. 1997) 
IN970006  (Feb.  14. 1997) 

Minnesota 

MN970003  (Feb.  14, 1997) 
MNg70005  (Feb.  14. 1997) 
MN970007  (Feb.  14, 1997) 
MN970008  (Feb.  14, 1997) 
MN970012  (Feb.  14, 1997) 
MN970015  (Feb.  14, 1997) 
MN970017  (Feb.  14, 1997) 
MN970027  (Feb.  14. 1997) 
MN970031  (Feb.  14, 1997) 
MN970035  (Feb.  14, 1997) 

.  MN970039  (Feb.  14, 1997) 
MN970043  (Feb.  14, 1997) 
MN970044  (Feb.  14. 1997) 
MN970045  (Feb.  14. 1997) 
MN970046  (Feb.  14, 1997) 
MN970047  (Feb.  14, 1997) 
MN970048  (Feb.  14, 1997) 
MN970049  (Feb.  14, 1997) 
MN970058  (Feb.  14. 1997) 
MNg70059  (Feb.  14, 1997) 
MN970060  (Feb.  14, 1997) 
MN970061  (Feb.  14. 1997) 

Ohio 

OH970001  (Feb.  14, 1997) 
OH970002  (Feb.  14, 1997) 
OH970003  (Feb.  14, 1997) 
OH970012  (Feb.  14, 1997) 
OH970014  (Feb.  14. 1997) 
OH970018  (Feb.  14, 1997) 
OH970024  (Feb.  14, 1997) 
OH970026  (Feb.  14. 1997) 
OH970028  (Feb.  14, 1997) 
OH970029  (Feb.  14, 1997) 
OH970034  (Feb.  14. 1997) 
OH970035  (Feb.  14. 1997) 

Volume  V 

Louisiana 

LA9700O4  (Feb. 

LA970005  (Feb. 

LA970009  (Feb. 

LA970012  (Feb. 

LA970014  (Feb. 

LA97001S  (Feb. 

LAg70018  (Feb. 
Nebraska 

NE970003  (Feb. 

NE970009  (Feb. 

NE970011  (Feb. 


14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 

14. 1997) 
14, 1997) 
14, 1997) 
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Volume  VI 

Colorado 

03970001  (Feb.  14.  1997) 

CO970002  (Feb.  14.  1997) 

CX)970003  (Feb.  14.  1997) 

CO9700O4  (Feb.  14,  1997) 

CXD970005  (Feb.  14. 1997) 

CO970006  (Feb.  14.  1997) 

(X)970007  (Feb.  14.  1997) 

CO97000S  (Feb.  14,  1997) 

CX)970009  (Feb.  14, 1997) 

CO970010  (Feb.  14.  1997) 

CX)970011  (Feb.  14.  1997) 

CO970016  (Feb.  14.  1997) 

CO970018  (Feb.  14, 1^97) 

CO970C20  (Feb.  14. 1997) 

CO970021  (Feb.  14, 1997) 

CX)970022  (Feb.  14, 1997) 

CX)970023  (Feb.  14, 1997) 

CO970024  (Feb.  14, 1997) 

CO970025  (Feb.  14.  1997) 
Idaho 

ID970001  (Feb.  14.  1997) 

ID970003  (Feb.  14.  1997) 
Oregon 

OR970001  (Feb.  14. 1997) 

OR970017  (Feb.  14.  1997) 
South  Dakota 

SD970003  (Feb.  14,  1997) 

SD970005  (Feb.  14.  1997) 

SD970006  (Feb.  14.  1997) 
Wyoming 

WY970005  (Feb.  14, 1997) 

WY970006  (Feb.  14. 1997) 

WY970007  (Feb.  14.  1997) 

VaiumeVn 
None 

Gowral  Wage  Detemiination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
piux:hased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 


edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  25th  day 
of  April  1997. 

CariPoleakey. 

Chief.  Branch  of  Construction  Wage 

Detenninations. 

(FR  Doc.  97-11112  Filed  4-2»-97;  8:45  am] 

BNXMO  COOC  46ie-(7-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  (97-062)] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  May  21. 1997.  8:30  a.m.  to  3 
p.m.;  and  May  22. 1997,  8:30  a.m.  to 
noon. 

ADDRESSES:  Johnson  Space  Center. 
Building  1.  Room  360,  Houston.  TX 
77058. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Anne  L.  Accola,  Code  Z,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-2096. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Update  on  Activities  at  NASA 
— Integrated  Financial  Management 

Project 
— Full  Cost  Initiative 
— Committee  and  Task  Force  Reports 
— Technology  Development  in  the 

HEDS  Strategic  Enterprise 
— Institutional  and  Programmatic 

Changes  and  Challenges  at  JSC 
— Discussion  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participcmts.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  Unbadged 
visitors  will  be  required  to  obtain  a 
visitor's  badge  at  the  Johnson  Space 
Center  hedging  office  in  Building  110. 


Dated:  April  24. 1997. 
LmU*  M.  Nolan. 

Advisory  Committee  Managements  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  97-11202  Filed  4-29-97;  8:^5  am) 

BIUJNO  CODE  7910-01-M 


NATIONAL  COMMUNICATIONS 
SYSTEMS 

Notice 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  publication. 

SUMMARY:  Federal  Telecommunication 
Recommendation  (FTR)  1024A-1997, 
"Project  25  Radio  Equipment"  was  .. 
approved  for  publication  on  April  16, 
1997.  This  recommendation  describes  a 
family  of  12.5  kHz  bandwidth  or  less 
digital  radios  that  can  be  used  in  a  wide 
variety  of  Government  applications;  and 
supersedes  FTR  1024-1997,  dated 
January  21, 1997.  Project  25  is  a  joint 
effort  of  US  Federal,  state,  and  local 
government,  and  industry.  State 
government  participation  is  through  the 
National  Association  of  State 
Telecommunications  Directors 
(NASTD);  local  government 
participation  is  through  the  Association 
of  Public-safety  Communications 
Officials.  International  (APCO);  and 
industry  participation  is  through  the 
Telecommunications  Industry 
Association  (TIA).  A  copy  of  FTR 
1024A-1997.  in  PDF  format,  is  available 
on  the  World-Wide  Web  at  <http:// 
members.aol.com/Pro  ject25/>. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Robert  Fenichel  at  telephone  (703)  607- 
6190,  e-mail  <fenicher^cs.gov>,  or 
write  to  the  National  Communications 
System,  Attn:  N6,  701  South  Court 
House  Road,  Arlington,  VA  22204-2198. 
Dennis  Bodaon. 

Chief,  Technology  and  Standards  Division. 
(FR  Doc.  97-11127  Filed  4-29-97;  8:45  am) 

BtUJNG  COOe  9000-03-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Dodwt  Na  50-261] 

Carolina  Power  &  Light  Company; 
Notice  of  Partial  WItlidrawal  of 
Application  for  Amendment  to  Facility 
Operating  License  DPR-23 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Carolina 
Power  &  Light  Company  (CP&L  or  the 
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licensee)  to  withdraw  the  remaining 
portion  of  its  January  30. 1996. 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-23 
for  the  H.  B.  Robinson  Steam  Electric 
Plant,  Unit  No.  2,  (HBR)  located  in 
Darlington  County,  South  Carolina. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
(TS)  to  change  the  wording  of  TS  4.6.1.3 
to  require  inspection  of  the  EDGs  "at 
least  once  every  refueling  outage" 
instead  of  "at  each  refueling." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  28, 
1996,  (61  FR  7546).  However,  by  letter 
dated  March  14, 1997,  the  licensee 
withdrew  the  remaining  proposed 
change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  30, 1996.  as 
supplemented  May  20. 1996.  and  the 
licensee's  letter  dated  March  14, 1997, 
which  withdrew  the  remaining  portion 
of  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
Hartsville  Memorial  Library,  147  West 
College  Avenue,  Hartsville.  South 
Carolina  29550. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Branda  L.  Mozafiuri, 

Project  Manager,  Project  Directorate,  Division 
of  Reactor  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FRDoc.  97-11122  Filed  4-29-97;  8:45  am] 
WJJNO  OOOC  TSM-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-254  and  50-26S] 

Commonw— Ith  Ediaon  company  and  - 
Midamariean  Energy  Company;  NoUca 
of  Conaidaratlon  of  iaauanca  of 
Amandmanta  to  Facttity  OparMing 
ucanaaSi  rropoaaa  Nostgrancani 
Haiarda  Cowaidarallon  Dateiiiiiiialluii, 
and  Opportunity  tar  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-29 
and  DPR-30,  issued  to  Conmionwealth 
Edison  Company  (ComEd,  the  licensee), 
for  operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  located  in 
Rock  Island  County,  Illinois. 


The  proposed  amendments  would 
reflect  a  change  in  the  Quad  Cities,  Unit 
2,  Minimum  Critical  Power  Ratio 
(MCPR)  Safety  Limit  and  add  the 
Siemens  Power  Corporation  (SPC) 
methodology  for  application  of  the 
Advanced  Nuclear  Fuel  for  Boiling 
Water  Reactors  (ANFB)  Critical  Power 
Correlation  to  coresident  General 
Electric  fuel  for  Quad  Cities,  Unit  2, 
Cycle  15,  to  Technical  Specification 
(TS)  Section  6.9.A.6.b. 

This  request  for  amendments  was 
submitted  under  exigent  circumstances 
to  support  Quad  Cities,  Unit  2,  Cycle  15, 
operation  which  is  scheduled  to  be  on 
line  May  19,  1997.  On  March  20,  1997, 
SPC  determined  the  need  for  a  larger 
data  base  for  determining  the  additive 
constant  uncertainty.  The  combined 
time  necessary  for  SPC  to  develop  the 
new  data  base  and  the  time  for  ComEd 
to  develop  this  TS  request  would  not 
allow  the  normal  30-day  period  for 
public  comment  to  support  Quad  Cities, 
Unit  2,  startup. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conmussion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6),  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  requested 
amendments  involve  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  reqtiired  by  10  CFR 
50.gi(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

The  probability  of  an  evaluated  acxddent  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident  Tlw 
consequences  of  an  evaluated  accident  are 
determined  by  the  operriiility  of  plant 
systems  desi^ied  to  mitigntw  those 
consequences.  Limits  have  been  established 
consistent  with  NRC  a|^roved  methods  to 
ensure  that  fuel  peiforaiance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  The  proposed  Technical 
Spedfications  amendment  conservatively 
establishes  the  MCPR  Safety  Limit  fior  Quad 
Cities  Unit  2,  such  that  the  fuel  is  {Htitacted 


during  normal  operation  and  during  any 
plant  transients  or  anticipated  operational 
occurrences.  Additionally,  methodologies  are 
being  added  to  the  Section  6.9.A.6.b  list  of 
methodologies  utilized  in  determining  core 
operating  limits. 

a.  MCPR  Safety  Limit  and  MCPR  Safety 
Limit  Bases  Change 

The  probability  of  an  evaluated  accident  is 
not  increased  by  increasing  the  MCPR  Safety 
Limit  to  1.10  and  changing  the  MCPR  Safety 
Limit  Bases.  The  change  does  not  require  any 
physical  plant  modifications,  physically 
affect  any  plant  components,  or  entail 
changes  in  plant  operation.  Therefore,  no 
individual  precursors  of  an  accident  are 
affscted. 

This  Technical  Specification  amendment 
proposes  to  change  the  MCPR  Safety  Limit  to 
protect  the  fuel  during  normal  operation  as 
well  as  during  any  transients  or  anticipated 
operational  occurrences.  The  method  that  is 
used  to  determine  the  ATRIUM-9B  additive 
constant  uncertainty  is  conservative,  such 
that,  the  resulting  MCPR  Safety  Limit  is  high 
enough  to  ensure  that  less  than  0.1%  of  the 
fuel  rods  are  expected  to  experience  boiling 
transition  if  the  limit  is  not  violated. 
Operational  limits  will  be  established  based 
on  the  proposed  MCPR  Safety  Limit  to  ensure 
that  the  MCPR  Safety  Limit  is  not  violated 
during  all  modes  of  operation.  This  will 
ensure  that  the  fuel  design  safety  criteria, 
more  than  99.9%  of  the  fuel  rods  avoiding 
transition  boiling  during  normal  operation  as 
well  as  anticipated  operational  occurrences, 
is  met  The  method  for  calculating  an 
ATRIUM-9B  additive  constant  uncertainty, 
is  described  in  Reference  2  [SPC  dociunent, 
ANFB  Critical  Power  Correlation  Uncertainty 
For  Limited  Data  Sets,  ANF-1125(P), 
Supplement  1,  Appendix  D,  Siemens  P«wer 
Corporation — Nuclear  Division,  Submitted 
on  April  18, 1997)  and  is  based  on  an 
expanded  pool  of  data  for  the  ATRIUM-9B 
fuel  design  (527  data  points).  The  adtiitive 
constant  uncertainty  from  Reference  2  is  then 
used  to  determine  the  change  from  the 
additive  constant  uncertainty  using  the 
original  pool  of  data  (125  data  points).  This 
difference  is  conservatively  doubled  and 
added  to  the  additive  constant  uncertainty 
using  the  original  pool  of  data  (125  data 
points).  Reference  5  (Siemens  Po«irer 
Corporation  letter,  "Interim  Use  of  Increased 
ANFB  Additive  Constant  Uncertainty". 
HDC:97.-033.  H.D.  Curat  to  Document  Control 
Desk.  April  18. 1997)  documents  the 
conservative  interim  apfRoach  of  doubling 
the  difiisrence  in  additive  constant 
imceitainties.  The  resulting  additive  constant 
uncertainty  is  used  to  detarmina  the  Quad 
Cities  Unit  2  Cycle  15  MCPR  Safety  Limit 
Since  the  new  MCPR  Safety  Limit  wm 
determined  using  a  conservative  ATRIUM- 
9B  additive  constant  uncertainty,  and  the 
operabihty  of  plant  systems  designed  to 
mitigate  any  consequences  of  accidents  have 
not  changed,  the  consequences  of  an  accident 
previously  evaluated  are  not  expected  to 


Ik  Addition  of  Siemens  Power 
C(»poiation's  (SPC)  methodology  for 
Application  of  the  ANFB  Critical  Powrer 
Conelation  to  Coresident  GE  Fuel  for  Quad 
Cities  Unit  2  Cyde  15  to  Section  6.9j\.6.b 
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The  probability  of  an  evaluated  accident  is 
not  increased  by  adding  Reference  1  (ComEd 
letter,  "ComEd  Response  to  NRC  Staff 
Request  for  Additional  Information  (RAI) 
Regarding  the  Application  of  Siemens  Power 
Corporation  ANFB  Critical  Power  Correlation 
to  Coresident  General  Electric  Fuel  for 
LaSalle  Unit  2  Cycle  8  and  Quad  Cities  Unit 
2  Cycle  15,  NRC  Docket  No.'s  50-373/374 
and  50-254/265",  I.B.  Hosmer  to  U.S.  NRC, 
July  2, 1996,  transmitting  the  topical  report. 
Application  of  the  ANFB  Critical  Power 
Correlation  to  Coresident  GE  Fuel  for  Quad 
aties  Unit  2  Cycle  15.  EMF-96-051(P). 
Siemens  Po««rer  Corporation — Nuclear 
Division.  May  1996,  and  related  information], 
to  Section  6.9.A.6.b.  Reference  1  describes 
the  methodology  used  to  determine  the 
additive  constants  and  the  associated 
uncertainty  of  the  Quad  Cities  Unit  2  Cycle 
15  GE9  and  GElO  fuel  for  the  ANFB  critical 
power  correlation.  The  additive  constant  and 
the  associated  uncertainties  for  the  GE9  and 
GElO  fuel  are  used  to  calculate  the  MCPR 
Safety  Limit,  which  in  turn  is  used  to 
establish  the  MCPR  operating  limit  for  Quad 
Cities  Unit  2  Cycle  15  operation.  Therefore, 
adding  Reference  1  to  Section  6.9.A.6.b  of  the 
Technical  Specifications  updates  the 
Reference  list  to  include  a  methodology  used 
for  determining  Quad  Cities  Unit  2  Cycle  15 
ofierational  limits. 

Adding  Reference  1  to  the  Reference  list  in 
Section  6.9.A.6.b  also  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated.  Reference  1  determines  the 
additive  constants  and  the  associated 
uncertainty  for  the  GE  fuel  in  Quad  Cities 
Unit  2  Cycle  15.  It  also  provides  input  for 
determining  the  MCPR  Safety  Limit.  Because 
Reference  1  contains  conservative  methods 
and  calculations  and  because  the  operability 
of  plant  systems  designed  to  mitigate  any 
consequences  of  accidents  have  not  changed, 
the  consequences  of  an  accident  previously 
evaluated'^will  not  increase. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated: 

Creation  of  the  possibility  of  a  new  or 
difiisrent  kind  of  accidoit  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  This  Technical 
Specification  submittal  does  not  involve  any 
modifications  of  the  plant  configuration  or 
allowable  modes  of  operation.  This  Technical 
Specification  submittal  involves  a)  an  added 
conservatism  in  the  Quad  Cities  Unit  2  MCPR 
Safety  Limit  due  to  analytical  changes  and 
use  of  an  expanded  database,  and  b)  an 
additional  reference  incorporated  in  Section 
6.9.A.6.b  describing  the  methodology  used  to 
determine  the  additive  constants  and 
additive  constant  imcertainty  for  GE9  and 
GElO  fiiel  for  Quad  Cities  Unit  2  Cycle  15. 
Therefore,  no  new  precursors  of  an  accident 
are  created  and  no  new  or  difiisTent  kinds  of 
accidents  are  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  for  the  following  reasons: 

The  MCPR  Safety  Limit  provides  a  margin 
of  safety  by  ensuring  that  less  than  0.1%  of 
the  rods  are  expected  to  be  in  boiling 


transition  if  the  MCPR  limit  is  not  violated. 
The  proposed  Technical  Specification 
amendment  reflects  MCPR  Safety  Limit 
results  from  conservative  calculations  by  SPC 
using  the  new  ATRIUM-9B  additive  constant 
uncertainty.  These  new  ATRIUM-9B 
additive  constant  uncertainty  calculations  are 
based  on  a  larger  pool  of  data  than  previous 
calculations  (527  data  points  versus  125  data 
points).  Additionally,  the  additive  constant 
uncertainty  resulting  from  statistical  analyses 
of  the  larger  pool  of  data  is  conservatively 
applied  to  calculate  a  new  MCPR  Safety 
Limit  of  1.10,  which  is  more  restrictive  than 
the  current  MCPR  Safety  Limit  of  1.07. 

SPC  has  increased  its  ATRIUM-9B  critical 
power  test  data  base  from  125  data  points  at 
1000  psi  with  mass  fluxes  ranging  from  0.5 
to  1.5  Mlb/hr-ft2,  to  527  data  points  that 
cover  a  wider  range  of  operating  pressures, 
flows,  and  axial  power  shap>es. 

The  Experimental  Critical  Power  Ration 
(ECPR)  and  the  standard  deviation  of  the 
ECPR  for  each  of  the  527  data  pointe  are 
statistically  examined  by  an  Analysis  of 
Variance.  The  results  of  the  Analysis  of 
Variance  of  the  Pressure  Groups  are  a  mean 
ECPR.  a  standard  deviation  of  ECPR,  degrees 
of  freedom,  and  equivalent  sample  size. 

The  overall  uncertainty  for  CPR  is 
statistically  calculated  using  the  standard 
deviation  of  the  pooled  data  and  the  variance 
between  the  means  associated  with  the  axial 
power  shapes.  An  upper  95%  confidence 
limit  standard  deviation  is  calculated  based 
on  Chi-Square  for  the  calculated  degrees  of 
freedom.  This  overall  standard  deviation  in 
ECPR  is  converted  to  an  additive  constant 
uncertainty.  This  conversion  is  derived  from 
the  ratios  of  the  ANFB  correlation  standard 
deviation  to  the  additive  constant  standard 
deviation  for  the  ATRIUM-9B  data. 

This  calculated  additive  constant 
uncertainty  is  not  directly  applied  to  the 
MCPR  Safety  Limit  calculation.  A 
conservative  ATRIUM-9B  additive  coiutant 
uncertainty  is  used  to  calculate  a  new  MCPR 
Safety  Limit  for  Quad  Cities  Unit  2  Cycle  15. 

The  difference  is  calculated  between  the 
additive  constant  uncertainties  after  and 
prior  to  the  data  set  being  expanded  to 
include  527  points.  This  di^rence  is  then 
conservatively  doubled  and  added  to  the 
additive  constant  uncertainty  prior  to  the 
expansion  of  the  data  set  (based  on  125  data 
points). 

The  resulting  additive  constant 
uncertainty,  0.029,  u  used  to  calculate  a  new 
MCPR  Safety  Limit  value  of  1.10  for  Quad 
Cities  Unit  2  Cycle  15. 

Because  a  conservative  method  is  used  to 
apply  the  ATRIUM-9B  additive  constant 
uncertainty  to  the  MCPR  Safety  Limit 
calculation,  a  decrease  in  the  margin  of  safety 
will  not  occiir  due  to  changing  the  MCPR 
Safety  Limit  The  revised  Safety  Limit  vrill 
ensure  the  appropriate  level  of  fuel 
protection.  Additionally,  operational  limits 
will  be  established  based  on  the  proposed 
MCPR  Safisty  Limit  to  ensure  that  the  MCPR 
Safety  Limit  is  not  violated  during  all  modes 
of  operation.  This  will  ensure  that  the  fuel 
design  safisty  criteria,  more  than  99.9%  of  the 
fuel  rods  avoiding  transition  boiling  during 
normal  operation  as  well  as  anticipated 
operatioiial  occurrences,  is  met 


The  margin  of  satiety  is  not  decreased  by 
adding  the  Reference  to  Section  6.9.A.6.b  of 
Siemens  Power  Corporation's  (SPC) 
methodology  for  application  of  the  ANFB 
Critical  Power  Correlation  to  coresident  GE 
Fuel  for  Quad  Cities  Unit  2  Cycle  15.  While 
this  methodology  is  in  review  by  the  NRC, 
and  pending  approval  for  application  to 
Quad  Cities  Unit  2  Cycle  15,  it  is  the  same 
methodology  previously  reviewed  and 
approved  for  use  at  LaSalle  Unit  2 
(References  3  and  4)  [ComEd  letter, 
"Application  of  Siemen's  Power  Corporation 
ANF^  Critical  Power  Correlation  to 
Coresident  General  Electric  Fuel  for  LaSalle 
Unit  2  Cycle  8",  G.G,  Benes  to  U.S.  Nuclear 
Regulatory  Commission,  dated  March  8, 
1996,  and  NRC  SER  letter,  "Safety  Evahiation 
for  Topical  Report  EMF-96-021(P),  Revision 
1,  'Application  of  the  ANFB  Critical  Power 
Correlation  to  Coresident  GE  Fuel  for  LaSalle 
Unit  2  Cycle  8'  (TAG  No.  M94964)",  D.M. 
Skay  to  I.  Johnson,  dated  September  26, 1996. 

The  NRC  sta£f  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occtir  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  nimiber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
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Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  30, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  prtx:eeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  schedided  in  the 
prtx:eeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  wotdd  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fuUy  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  woiUd  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  Involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petitipn 
should  also  be  sent  to  the  Office  of  die 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  and  to  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  April  21, 1997. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC,  and  at  the 
local  public  document  room,  located  at 
the  Dixon  Public  Library,  221  Hermepin 
Avenue,  Drxon.  Illinois  61021. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Sobert  M.  Pttbifer, 

Project  Manager,  Project  Directorate  ni-2. 
Division  of  Reactor  Projects — UUIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-11120  Filed  4-29-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctet  No.  50-244] 

Rochester  Gas  and  Electric 
Corporation;  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  no 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commissioa  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
18  issued  to  Rochester  Gas  &  Electric 
Corporation  for  operation  of  the  R.  E. 
Ginna  Nuclear  Power  Plant  located  in 
Wayne  County,  New  Yorlc. 

The  proposed  amendment  would 
revise  the  Ginna  Station  Improved 
Technical  Specifications  (ITS)  to  reflect 
a  planned  modification  to  the  spent  fuel 
pool  (SFP)  storage  racks.  Specifications 
associated  with  SFP  boron 
concentration,  fuel  assembly  storage, 
and  the  maximum  limit  on  the  number 
of  fuel  assemblies  which  can  be  stored 
in  the  SFP  would  be  revised. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  madfe  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  involve  a  significant  increase 


in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  design  basis  events  considered  for  the 
spent  fuel  pool  include  both  exten\al  events 
and  postulated  accidents  in  the  pooL  The 
external  events  considered  are  tornado 
missiles  and  seismic  events.  The  evaluation 
of  the  postulated  impact  of  a  tornado  missile 
is  detailed  in  Sections  3,  4,  and  6  of 
Reference  1  [see  application  dated  March  31, 
1997].  The  structural  evaluation  indicates 
that  there  are  no  gross  distortions  of  the  raclcs 
or  any  adverse  effects  upon  plant  structures 
or  equipment.  The  radiological  consequences 
of  this  event  indicate  that  offsite  doses  are 
"well  within"  the  10  CFR  100  limits. 

The  structural  evaluation  is  detailed  in 
Section  3  of  Reference  1  [see  application 
dated  March  31, 1997).  Current  state  of  the 
art  methods  are  used  in  the  structural 
analysis.  The  evaluation  of  the  storage  racks 
is  l)ased  on  a  conservative  interpretation  of 
the  ASME  (American  Society  of  Mechanical 
Engineers)  Boiler  and  Pressure  Vessel  Code. 
The  evaluation  of  the  spent  fuel  pool  is  based 
on  a  conservative  interpretation  of 
requirements  set  forth  in  the  American 
Concrete  Institute,  Code  Requirements  for 
Nuclear  Safety  Related  Concrete  Structures, 
and  American  Institute  of  Steel  Construction, 
Specification  for  Structural  Steel  Buildings. 
The  spent  fuel  storage  system  was  designed 
to  meet  all  applicable  structural  criteria  for 
normal  (Level  A),  upset  (Level  B],  and  foulted 
(Level  D)  conditions  as  defined  in  NUREG— 
0900,  SRP  (SUndard  Review  Plan]  3.8.4, 
Appendix  D.  The  following  loadings  were 
considered:  dead  weight,  seismic,  thermal, 
stuck  fuel  assembly,  drop  a  fuel  assembly, 
and  tornado  missile  impact.  Load 
combinations  were  performed  in  accordance 
with  SRP  3.8.4.  Appendix  D.  Given  the 
evaluated  seismic  events,  the  changes  in  the 
final  pKJsition  of  the  racks  are  small  as 
compared  to  the  initial  position  prior  to  the 
seismic  event.  The  maximum  closure  of  gaps 
is  such  that  no  significant  changes  in  gaps 
result  during  any  single  seismic  event. 
Furthermore,  the  combined  gap  closures 
resulting  from  a  combination  of  5  OBEs 
(Operating  Basis  Earthquakes)  and  1  SSE 
[Safe  Shutdown  Earthqu^ej  show  that  there 
are  no  rack-to-rack  or  rack-to-wall  impacts. 
These  evaluations  conclude  that  under  these 
postulated  events  the  stored  fuel  assemblies 
are  maintained  in  a  stable,  coolable  geometry, 
and  a  subcritical  configuration. 

As  described  in  the  bases  for  LCO 
[Limiting  Condition  for  Operation)  3.7.12  and 
3.7.13,  the  postulated  accidents  in  the  spent 
fuel  pool  are  divided  into  two  categories.  The 
first  are  those  involving  a  loss  of  cooling  in 
the  spent  fuel  pool.  The  thermal-hydraulic 
analysis  for  the  maximum  expected  decay 


heat  loads  is  described  in  Secrtion  5  of 
Reference  1  [see  application  dated  March  31, 
1997).  The  proposed  modification  does  not 
change  the  configuration  of  the  available 
spent  fuel  cooling  systems,  the  limiting 
design  conditions  for  maviirmm  decay  heat 
load  which  occurs  during  a  full  core  offload, 
or  the  existing  requirement  to  maintain  pool 
temperature  below  ISO'F.  Utiliatag^e  three 
available  spent  fuel  cooling  systems,  Ciima 
Station  maintains  fiiU  redundancy  during 
high  heat  load  conditions.  The  decay  heat 
load  to  the  spent  fuel  pool  is  maintained 
within  the  capacity  of  the  operating  cooling 
system  by  appropriately  delaying  fuel  offload 
from  the  reactor.  Should  a  failure  occur  on 
the  operating  cooling  system,  the  resulting 
heat  rates  allow  sufficient  time  to  place  a 
standby  cooling  system  in  service  before  the 
pool  design  limit  temperature  is  exceeded. 
Increases  in  spent  fuel  pool  temperature, 
with  the  corresponding  decrease  in  water 
density  and  void  formation  from  boiling,  will 
result  in  a  decrease  in  reactivity  due  to  the 
decrease  in  moderation  effects.  In  addition, 
the  analysis  demonstrates  that  the  storage 
rack  geometry  and  required  fuel  storage 
configurations  result  in  a  Kerr  ^[less  than  or 
equal  to)  .95  assuming  no  soluble  boron 
allowing  for  the  potential  of  makeup  to  the 
pool  with  unb)orated  water. 

The  second  category  is  related  to  the 
movement  of  fuel  assemblies  and  other  loads 
above  the  spent  fuel  pool.  The  limiting 
accident  with  respect  to  reactivity  is  the  fuel 
handling  accident  which  is  analyzed  in 
Section  4  of  Reference  1  [see  application 
dated  March  31.  1997).  For  both  the 
incorrectly  transferred  fuel  assembly  (placed 
in  an  unauthorized  location)  or  a  dropped 
fuel  assembly,  the  positive  reactivity  effects 
resulting  are  offset  by  the  negative  reactivity 
from  the  required  minimum  soluble  boron 
concentration.  The  resulting  K«rr  is  shown  to 
be  less  than  0.95.  The  radiological 
consequences  of  a  fiiel  assembly  drop  remain 
as  described  in  Section  15.7.3  of  the  UFSAR 
[Updated  Final  Safety  Analysis  Report)  and 
as  discussed  In  Section  6  of  Reference  1  (see 
application  dated  March  31,  1997).  Loads  in 
excess  of  a  fuel  assembly  and  its  handling 
tool  are  administratively  prohibited  from 
being  carried  over  spent  hiel.  There  are  no 
changes  anticipated  for  either  the  fuel 
handling  equipment  or  the  auxiliary  building 
overhead  crane  due  to  the  proposed 
modification  to  the  fuel  storage  racks.  The 
modification  is  scheduled  for  the  Year  1998 
to  be  performed  while  Ginna  Station  is 
operating.  Movement  of  heavy  loads  around 
the  spent  fuel  (lool  are  controlled  by  the 
requirements  of  NUREG-0612  and  the 
regulatory  guideliiies  set  forth  in  NRC 
Bulletin  96-02  (see  Section  3  of  Reference  1). 
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[see  application  dated  March  31, 1997). 
Spent  hiel  casks  and  storage  racks  (during 
removal  and  installation)  will  be  moved 
using  the  auxiliary  building  crane  and  lifting 
attachments  satisfying  the  single  feilure  proof 
criteria  of  NUREG-0554,  obviating  the  need 
to  determine  the  consequences  fortius 
accident. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  analyzed. 

2.  Operation  in  accordsuice  with  the 
proposed  changes  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  modification  does  not  alter 
the  function  of  any  system  associated  with 
spent  fuel  handling,  cooling,  or  storage.  The 
proposed  changes  do  not  involve  a  different 
type  of  equipment  or  changes  in  methods 
governing  normal  plant  operation.  The 
additional  restrictions  placed  on  the 
acceptable  storage  locations  for  spent  fuel  are 
consistent  with  the  type  of  restriction  that 
previously  existed.  The  potential  violation  of 
these  restrictions  (Incorrectly  transferred  fuel 
assembly)  are  analyzed  as  discussed  above. 
The  design,  analysis,  fabrication,  and 
installation  meet  all  the  appropriate  NRC 
regulatory  requirements,  and  appropriate 
industry  codes  and  standards. 

Based  on  the  above,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Licensing  Reprort  enclosed  as 
Reference  1  [see  application  dated  March  31, 
1997)  addresses  the  following  considerations: 
nuclear  criticality,  thermal-hydrauUc,  and 
mechanical,  material,  and  structural.  Results 
of  these  evaluations  demonstrate  that  the 
changes  associated  with  the  spent  fuel 
reracklng  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  as 
summarized  below: 

Nuclear  Criticality 

The  established  regulatory  acceptance 
criterion  is  that  Kerr  be  less  than  or  equal  to 
0.95,  including  all  uncertainties  at  the  95/95 
probability/confidence  level,  under  normal 
and  abnormal  conditions.  The  methodology 
used  in  the  evaluation  meets  NRC 
requirements,  and  applicable  industry  codes, 
standards,  and  specifications.  In  addition,  the 
methodology  has  been  reviewed  and 
approved  by  the  NRC  in  recent  nuclear 
criticality  evaluations.  Specific  conditions 
which  were  evaluated  include  misloading  of 
a  fuel  assembly,  drop  of  a  fiiel  assembly 
(shallow,  deep  drops,  and  side  drops),  pool 
water  temperature  effects,  and  movement  of 
racks  due  to  seismic  events.  Results 
described  in  Section  4  of  Reference  1  [see 
application  dated  March  31, 1997)  document 
that  the  criticality  acceptance  criterion  is  met 
for  all  normal  and  abnormal  conditions. 

Thermal-Hydraulic 

Conservative  methods  and  assumptions 
have  been  used  to  calculate  the  maximum 


temperatiue  of  the  fuel  and  the  increase  of 
the  bulk  pool  water  temperature  in  the  spent 
fuel  pool  under  normal  and  abnormal 
conditions.  The  methodology  for  performing 
the  thermal-hydraulic  evaluation  meets  NRC 
regulatory  requirements.  Results  from  the 
thermal-hydraulic  evaluation  show  that  the 
maximum  temperature  of  the  hottest  fuel 
assembly,  intact  or  consolidated  canister,  is 
less  than  the  temperature  for  nucleate  lx>iling 
condition.  The  effects  of  cell  blockage  on  the 
maximum  temperature  of  intact  fuel  and 
consolidated  canisters  were  evaluated. 
Results  described  in  Section  5  of  Reference 
1  [see  application  dated  March  31, 1997) 
show  that  adequate  cooling  of  the  intact  or 
consolidated  fuel  is  assured.  In  all  cases  the 
existing  spent  fuel  pool  cooling  system  will 
maintain  the  bulk  pool  temperature  at  or 
below  150  "F  by  delaying  core  offload  frx>m 
the  reactor. 

Mechanical,  Material,  and  Structural 

The  primary  safety  function  of  the  spent 
fuel  pool  and  the  racks  is  to  maintain  the 
spent  fiiel  assemblies  in  a  safe  configuration 
through  all  normal  and  abnormal  loads. 
Abnormal  loadings  which  have  been 
considered  in  the  evaluation  are:  seismic 
events,  the  drop  of  a  fuel  assembly,  the 
impact  of  a  tornado  missile,  a  stuck 
assembly,  and  the  drop  of  a  heavy  load.  The 
mechanical,  material,  and  structtual  design 
of  the  new  s{>ent  fuel  racks  is  in  accordance 
with  NRC  regulatory  requirements  (including 
the  NRC  OT  Position  dated  April  14, 1978, 
[NRC  letter  to  all  power  reactor  licensees 
dated  April  14, 1978]  and  addendum  dated 
lanuary  18, 1979),  and  applicable  industry 
standards.  The  rack  materials  are  compatible 
with  the  spent  fuel  pool  environment  and 
fuel  assemblies.  The  material  used  as  a 
neutron  absorber  (berated  stainless  steel)  has 
been  approved  by  the  American  Society  for 
Testing  and  Materials  (ASTM),  and  licensed 
previously  by  the  NRC  for  use  as  a  neutron 
absorber  at  Indian  Point  3,  Indian  Point  2, 
and  Millstone  2.  The  structural  evaluation 
presented  in  Section  3  of  Reference  1  (see 
application  dated  March  31, 1997] 
documents  that  the  tipping  or  sliding  of  the 
free-standing  racks  will  not  result  in  rack-to- 
rack  or  rack-to-wall  impacts  during  seismic 
events.  The  spent  fiiel  assemblies  will  remain 
intact  and  the  criticality  criterion  of  kefr  less 
than  or  equal  to  0.95  is  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seelung  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of   ^ 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  30, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  locate  at  the  Rochester 
Public  Library,  115  South  Avenue, 
Rochester,  New  York  14610.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
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Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  fwrmitted 
with  particular  reference  to  U^e 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciflc  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentioof  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 


relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

U  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi^  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  S.  Singh 
Bajwa,  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  Nicholas  S.  Reynolds, 
Winston  &  Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Rochester  Public  Library.  115  South 
Avenue,  Rochester,  New  York  14610. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Guy  S.  Viauog, 

Senior  Project  Manager  Project  Directorate 
I- J,  Division  of  Reactor  Projects — l/D,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-11121  Filed  4-29-97;  8:45  am] 
MUMO  OOOE  7SM-«1-^  . 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Company; 
North  Anna  Power  Station,  Units  1  and 
2,  Environmental  Assessment  and 
FirKfIng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
bom  the  provisions  of  10  CFR  50.44. 10 
CFR  50.46,  and  Appendix  K  to  10  CFR 
Part  50  to  Virginia  Electric  and  Power 
Company  (the  licensee)  for  North  Anna 
Power  Station,  Units  1  and  2  (NPS1&2), 
located  in  Louisa  County,  Virginia. 

EnTironinental  Asseasment 

Identification  of  Proposed  Action 

The  proposed  action  would  enable  the 
licensee  to  use  demonstration  fuel 
assemblies  that  contain  some  fuel  rods 
whose  zirconium-based  cladding 
composition  is  somewhat  diffierent  from 
the  zirconium-based  compound  named 
zircaloy  or  ZIRLO.  These  demonstration 
assemblies  would  be  loaded  into  NPS- 
1  for  three  cycles,  with  the  initial 
irradiation  planned  for  North  Anna  1 
Cycle  13.  Irradiation  of  these  four  fiiel 
assemblies  may  occur  in  either  North 
Anna  Unit  1  or  North  Anna  Unit  2,  or 
a  combination  of  the  two  units,  subject 
to  the  following  constraints: 

(1)  The  assemblies  are  not  to  be 
irradiated  for  more  than  three  full 
operating  cycles,  and 

(2)  The  maximum  rod  average  bumup 
of  any  fuel  rod  in  these  assemblies  shall 
not  exceed  the  North  Anna  Units  1  and 
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2  lead  rod  bumup  restriction  of  60.000 
megawatt  days  per  metric  ton  uraniimi 
(MWD/MTU). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  of  September  4, 1996  as 
supplemented  February  3, 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  to  10  CFR 
50.44.  10  CFR  50.46.  and  Appendix  K  to 
10  CFR  Part  50  is  needed  because  these 
regulations  specifically  refer  to  light- 
water  reactors  containing  fuel  consisting 
of  uranium  oxide  pellets  enclosed  in 
zircaloy  or  ZIRLO  tubes.  Zircaloy  and 
ZIRLO  are  zirconium-based  alloys 
currentiy  in  use  as  cladding  for  fuel 
pellets.  A  new  zirconium-based 
cladding  has  been  developed  which  is 
not  the  same  chemical  composition  as 
zircaloy  or  ZIRLO.  and  which  the 
licensee  wants  to  test  in  reactor 
operation.  Since  10  CFR  50.46  and  10 
CFR  Part  50.  Appendix  K.  limit 
Emergency  Core  Cooling  System  (ECCS) 
calculations  to  zircaloy  and  10  CFR 
50.44  relates  to  the  generation  of 
hydrogen  gas  from  a  metal-water 
reaction  with  zircaloy  or  ZIRLO.  an 
exemption  is  required  in  order  to  place 
four  demonstration  assemblies  in  the 
reactor  core(s). 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  will  allow  the 
use  of  the  new  cladding  with  chemical 
composition  not  significanUy  different 
from  zircaloy  or  ZKLO.  Use  of  the 
demonstration  assemblies  with  the  new 
zirconium-based  cladding  does  not 
affect  the  Emergency  Core  Cooling 
Systems  calculations  and  has  no 
significant  effect  on  the  previous 
assessment  of  hydrogen  gas  generation 
following  a  loss-of-cooiant  accident 
With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  the  potential  for 
radiological  accidents  and  does  not 
affect  radiological  plant  effluents.  The 
demonstration  assemblies  meet  the 
same  design  bases  as  the  fuel  which  is 
currentiy  in  the  reactors.  No  safety 
limits  have  been  changed  or  setpoints 
altered  as  a  result  of  the  use  of  these 
assemblies.  The  Final  Safety  Analysis 
Report  (FSAR)  analyses  are  bounding 
for  the  demonstration  assemblies  as  well 
as  the  remainder  of  the  core.  The 
advanced  zirconium-based  alloys  have 
been  shown  through  testing  to  perform 
satisfactorily  under  conditions 
representative  of  a  reactor  environment 
In  addition,  the  relatively  small  number 


of  fuel  rods  involved  does  not  represent 
a  prohibitively  large  inventory  of 
radioactive  material  which  could  be 
released  into  the  reactor  coolant  in  the 
event  of  cladding  failure.  The  only 
credible  consequence  of  this  change 
would  be  a  failure  of  the  demonstration 
claddings.  Even  in  the  case  of  gross  fuel 
failure,  the  number  of  rods  involved  is 
less  than  3%  of  the  core  and,  thus, 
sufficientiy  small  that  environmental 
impact  would  be  negligible  and  is 
bounded  by  previous  assessments.  The 
small  number  of  fuel  rods  involved  in 
conjunction  with  the  chemical 
similarify  of  the  demonstration  cladding 
to  zircaloy  cladding  ensures  that 
hydrogen  production  would  not  be 
significantly  different  trom  previous 
assessments.  As  a  resiUt,  the  proposed 
exemption  does  not  affect  the 
consequences  of  radiological  accidents. 
No  changes  are  being  made  in  the  types 
or  amovmts  of  any  radiological  effluent 
that  may  be  released  ofiisite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure.  ConseqnenUy,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

Wim  regard  to  the  potential 
environmental  impacts  associated  with 
the  transportation  of  the  demonstration 
assemblies,  the  advanced  claddings 
have  no  impact  on  previous  assessments 
determined  in  accordance  with  10  CFR 
51.52. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Because  the  Conmiission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  the  proposed  exemption  will  have 
either  no  significanUy  different 
environmental  impact  or  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operations. 

AHemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Final 
Environmental  Statement  related  to  the 


operation  of  North  Anna  Power  Station, 
Units  1  and  2,  issued  by  the 
Commission  in  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  vrith  its  stated  policy, 
the  NRC  staff  consulted  %vith  Mr. 
Foldesi  of  the  Virginia  Department  of 
Health  on  April  24.  1997.  regarding  the 
environmental  impact  of  the  proposed 
action.  Mr.  Foldesi  had  no  comments  on 
behalf  of  the  Commonwealth  of 
Virginia. 

Finding  of  No  Significant  Impact 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  vrith  respect  to  this 
action,  see  the  request  for  exemption 
dated  September  4. 1996,  as 
supplemented  February  3, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington,  DC 
20555  and  at  the  local  public  docxmient 
room  located  at  the  Alderman  Library. . 
Special  Collections  Department, 
Universify  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  April,  1997. 

For  the  Nuclear  Regulatory  Commission. 
NgocB.  La, 

Acting  Director,  Project  Directorate  D-l, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-11119  Filed  4-2»-97;  8:45  am] 
BNXMQ  COOE  7SW-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

1997  Ust  of  Designated  Federal 
Entities  and  Federal  Entities 

AQBICY:  Office  of  Management  and 

Budget 

ACTION:  Notice 

StMMARY:  This  notice  provides  a  list  of 
Designated  Federal  Entities  and  Federal 
Entities,  a£  required  by  the  Inspector 
General  Act  of  1978  (IG  Act),  as 
subsequentiy  amended. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Suzanne  Murrin  (telephone:  202-395- 
1040),  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  provides  a  copy  of  the  1997  List 
of  Designated  Federal  Entities  and 
Federal  Entities,  which  the  Office  of 
Management  and  Budget  (0MB)  is 
required  to  publish  annually  under  the 
IGAct. 

The  List  is  divided  into  two  groups: 
Designated  Federal  Entities  and  Federal 
Entities.  The  Designated  Federal  Entities 
are  required  to  establish  and  maintain 
Offices  of  Inspector  General.  The  29 
Designated  Federal  Entities  are  as  listed 
in  the  IG  Act,  except  that  those  agencies 
which  have  ceased  to  exist  have  been 
deleted  from  the  list. 

Federal  Entities  are  required  to 
annually  report  to  each  House  of  the 
Congress  and  the  OMB  on  audit  and 
investigative  activities  in  their 
organizations.  Federal  Entities  are 
defined  as  "any  Government 
corporation  (within  the  meaning  of 
section  103(1)  of  tide  5,  United  States 
Code),  any  Government  controlled 
corporation  (within  the  meaning  of 
section  103(2)  of  such  title),  or  any  other 
entity  in  the  Executive  Branch  of  the 
government,  or  any  independent 
regulatory  agency"  other  than  the 
Executive  Office  of  the  President  and 
agencies  with  statutory  Inspectors 
General.  There  are  4  deletions  and  2 
additions  in  the  1997  Federal  Entities 
list  from  the  1996  list  published  in  the 
September  26, 1996,  Federal  Register. 

The  1997  Designated  Federal  Entities 
and  Federal  Entities  List  was  prepared 
in  consultation  with  the  U.S.  General 
Accounting  Office. 

G.  Edward  DeSeve, 

Controller,  Office  of  Federal  Financial 
Management 

Herein  follows  the  text  of  the  1997 
List  of  IDesignated  Federal  Entities  and 
Federal  Entities: 

1997  List  of  Dengnatad  Federal  Entities 
and  Federal  Entities 

The  IG  Act,  as  subsequently  amended, 
requires  OMB  to  publish  a  list  of 
"Diesignated  Federal  Entities"  and 
"Federal  Entities"  and  the  heads  of  such 
entities.  Designated  Federal  Entities 
were  required  to  establish  Offices  of 
Inspector  General  before  April  17, 1989. 
Federal  Entities  are  required  to  report 
annually  to  each  House  of  the  Congress 
and  the  Office  of  Management  and 
Budget  on  audit  and  investigative 
activities  in  their  organizations. 

Designatod  Federal  EiOitias  aad  Eatky 
Heads 

1.  Amtrak — Chairperson 

2.  Appalachian  Regional 
Commission — Federal  Co-Chairperson 


3.  The  Board  of  Governors,  Federal 
Reserve  System — Chairperson 

4.  Commodity  Futiues  Trading 
Commission — Chairperson 

5.  Consumer  Product  Safety 
Commission — Chairperson 

6.  Corporation  for  Public  Broadcasting — 
Board  of  IDirectors 

7.  Equal  Employment  Opportunity 
Commission — Chairperson 

8.  Farm  Credit  Administration — 
Chairperson 

9.  Federal  Communications 
Commission — Chairperson 

10.  Federal  Election  Commission — 
Chairperson 

11.  Federal  Housing  Finance  Board — 
Chairperson 

12.  Federal  Labor  Relations  Authority — 
Chairperson 

13.  Federal  Maritime  Commission — 
Chairperson 

14.  Federal  Trade  Commission — 
Chairperson 

15.  Legal  Services  Corporation — Board 
of  Directors 

16.  National  Archives  and  Records 
Administration — Archivist  of  the 
United  States 

17.  National  Credit  Union 
Administration — Board  of  Directors 

18.  National  Endowment  for  the  Arts — 
Chairperson 

19.  National  Endowment  for  the 
Humanities — Chairperson 

20.  National  Labor  Relations  Board — 
Chairperson 

21.  National  Science  Foundation — 
National  Science  Board 

22.  Panama  Canal  Commission — 
Chairperson  .     . 

23.  Peace  Corps — Director 

24.  Pension  Benefit  Guaranty 
Corporation — Chairperson 

25.  Scxnirities  and  Exchange 
Commission — Chairperson 

26.  Smithsonian  Institution — Secretary 

27.  Tennessee  Valley  Authority — Board 
of  Directors 

28.  United  States  International  Trade 
Commission— Chairperson 

29.  United  States  Postal  Service- 
Postmaster  General 

Federal  Entities  and  Entity  Heads 

1.  Advisory  Council  on  Historic 
Preservation — Chairperson 

2.  African  Development  Foundation — 
Chairperson 

3.  American  Battle  Monuments 
Conunission — Chairperson 

4.  Architectural  and  Transportation 
Barriers  Compliance  Board — 
Chairperson 

5.  Armed  Forces  Retirement  Home — 
Board  of  Directors 

6.  Barry  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation — Chairperson 


7.  Christopher  Columbus  Fellowship 
Foundation — Chairperson 

8.  Commission  for  the  Preservation  of 
America's  Heritage  Abroad — 
Chairperson 

9.  Commission  of  Fine  Arts — 
Chairperson 

10.  Commission  on  Civil  Rights — 
Chairperson 

11.  Committee  for  Purchase  frt>m  People 
Who  Are  Blind  or  Severely  Disabled — 
Chairperson 

12.  Court  of  Veterans  Appeals — Chief 
Judge 

13.  Defense  Nuclear  Facilities  Safety 
Board — Chairperson 

14.  Export-Import  Bank — President  and 
Chairperson 

15.  Farm  Credit  System  Financial 
Assistance  Corporation — Chairperson 

16.  Farm  Credit  System  Insurance 
Corporation — Board  of  Directors 

17.  Federal  Financial  Institutions 
Examination  Council  Appraisal 
Subcommittee — Chairperson 

18;  Federal  Mediation  and  Conciliation 
Service — Director 

19.  Federal  Mine  Safety  and  Health 
Review  Commission — Chairperson 

20.  Federal  Retirement  Thrift 
Investment  Board — Chairperson 

21.  Franklin  Delano  Roosevelt  Memorial 
Commission — Chairperson 

22.  Harry  S.  Truman  Scholarship 
Foundation — Chairperson 

23.  Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development — Chairperson 

24.  Institute  for  Museum  and  Library 
Services — Board  of  Directors 

25.  Inter- American  Foundation — 
Chairperson 

26.  James  Madison  Memorial 
Fellowship  Foundation — Chairperson 

27.  Japan-U.S.  Friendship 
Commission — Chairperson 

28.  Marine  Mammal  Commission — 
Chairperson 

29.  Merit  Systems  Protection  Board — 
Chairperson 

30.  Morris  K.  Udall  Scholarship  and 
Excellence  in  National  Environmental 
Policy  Foundation — Chairperson 

31.  National  Bankruptcy  Review 
Commission — Chairperson 

32.  National  Capital  Planning 
Conunission — Chairperson 

33.  National  Commission  on  Libraries 
and  Information  Science — 
Chairperson 

34.  National  Council  on  Disability — 
Chairperson 

35.  National  Education  Goals  Panel — 
Chairperson 

36.  National  Endowment  for 
Democracy — Chairperson 

37.  National  Mediation  Board — 
Chairperson 

38.  National  Science  Foundation/ Arctic 
Research  Commission — Chairpwson 
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39.  National  Transportation  Safety 
Board — Chairperson 

40.  Neighborhood  Reinvestment 
Corporation — Chairperson 

41.  Nuclear  Waste  Technical  Review 
Board — Chairperson 

42.  Occupational  Safety  and  Health 
Review  Comimission — Chairperson 

43.  Office  of  Government  Ethics — 
Director 

44.  Office  of  Navajo  and  Hopi  Indian 
Relocation — Chairperson 

45.  Office  of  Special  Counsel — Special 
Counsel 

46.  Office  of  the  Nuclear  Waste 
Negotiator — Negotiator 

47.  Offices  of  Independent  Coimsel — 
Independent  Counsels 

48.  Oimce  of  Prevention  Coimcil — 
Chairperson 

49.  Overseas  Private  Investment 
Corporation — Board  of  Directors 

50.  Postal  Rate  Commission — 
Chairperson 

51.  Selective  Service  System — Director 

52.  Smithsonian  Institution/John  F. 
Kennedy  Center  for  the  Performing 
Arts — Chairperson 

53.  Smithsonian  Institution/National 
Gallery  of  Art — Board  of  Trustees 

54.  Smithsonian  Institution/Woodrow 
Wilson  International  Center  for 
Scholars — Board  of  Trustees 

55.  State  Justice  Institute — Director 

56.  Trade  and  Development  Agency — 
Director 

57.  U.S.  Enrichment  Corporation — 
Chairperson 

58.  U.S.  Holocaust  Memorial  Coimcil — 
Chairperson 

59.  U.S.  Institute  of  Peace — Chairperson 

[FR  Doc.  97-11191  Filed  4-29-97;  8:45  am) 

BILLINQ  CODE  3110-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Comment  on  Proposed 
Collection  of  Information  Under  ttie 
Paperwork  Reduction  Act;  Locating 
and  Paying  Participants 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  submission  for  OMB 

review;  conmient  request 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  requested  that  the 
Office  of  Management  and  Budget 
approve  a  collection  of  information 
under  the  Paperwork  Reduction  Act. 
The  purpose  of  the  information 
collection  is  to  enable  the  PBGC  to  pay 
benefits  to  participants  and  beneficiaries 
in  plans  covered  by  the  PBGC  insurance 
program. 


DATES:  All  written  comments  should  be 
sent  to  the  address  below  within  30 
days  of  April  30, 1997. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  the 
Pension  Benefit  Guaranty  Corporation, 
725  17th  Street,  NW.,  Room  10235, 
Washington,  DC  20503.  The  request  for 
approvd  and  copies  of  the  proposed 
collection  of  information  will  be 
available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  suite  240, 1200  K 
Sti«et,  NW.,  Washington,  DC  20005, 
between  the  hours  of  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Jordan,  Attorney,  Office  of  the 
General  Counsel,  Suite  340, 1200  K 
Street,  NW. ,  Washington,  DC  20005 , 
202-326-4024  (202-326-4179  for  TTY 
and  TDD).  (These  are  not  toll-fi«e 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
has  requested  OMB  approval  of  a 
collection  of  information  needed  to  pay 
participants  and  beneficiaries  who  may 
be  entiUed  to  pension  benefits  under  a 
defined  benefit  plan  that  has 
terminated.  The  collection  consists  of 
information  participants  and 
beneficiaries  are  asked  to  provide  in 
connection  with  an  application  for 
benefits.  In  addition,  in  some  instances, 
as  part  of  a  search  for  participants  and 
beneficiaries  who  may  be  entiUed  to 
benefits,  the  PBGC  requests  individuals 
to  provide  identifying  information  that 
the  individual  would  provide  as  part  of 
an  initial  contact  with  the  PBGC.  All 
requested  information  is  needed  to 
enable  the  PBGC  to  determine  benefit 
entitiements  and  to  make  appropriate 
payments. 

The  PBGC  estimates  that  it  will 
request  that  62,720  individuals  submit 
applications  for  benefits  and  that  the 
associated  burden  is  30,360  hours  (an 
average  of  slighUy  less  than  30  minutes 
per  individual).  The  PBGC  further 
estimates  that  5,000  individuals  will 
provide  the  PBGC  with  identifying 
information  as  part  of  an  initial  contact 
and  that  the  associated  burden  is  1,250 
hours  (15  minutes  per  individual). 
Thus,  the  total  estimated  burden 
associated  with  this  collection  of 
information  is  31,610  hours. 

Issued  at  Washington,  D.C,  this  25th  day 
of  April,  1997. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  97-11232  Filed  4-29-97;  8:45  am] 

BILUNG  COOE  77aS-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22632:811-2094] 

United  Continental  Income  Investment 
Programs;  Notice  of  Application 

April  23, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  United  Continental  Income 

Investment  Programs. 

RELEVANT  ACT  SECTION:  Order  requested 

under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

requests  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

RUNG  DATES:  The  application  was  filed 

on  July  26, 1996,  and  amended  on 

November  26, 1996,  and  March  12. 

1997. 

HEARING  OF  NOTIFICATION  OF  HEARMQ:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  19, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Stieet,  N.W.,  Washington,  D.C.  20549. 
Applicant  6300  Lamar  Avenue,  P.O.  Box 
29217,  Shawnee  Mission,  KS  66201- 
9217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenless,  Senior  Counsel, 
(202)  942-0581  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants  RepFesentations 

1.  Applicant  is  a  unit  investment  trust 
that  has  variously  offiered  Monthly 
Investment  Program  ("MIPs")  and 
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Executive-Professional  Investment 
Programs  ("EIPs").  Applicant  was 
created  under  the  laws  of  Missouri 
pursuant  to  a  custodian  agreement  dated 
Jidy  15, 1970.  Waddell  &  Reed,  Inc.  (the 
"Sponsor")  and  State  Bank  and  Trust 
Company  (the  "Custodian")  serve  as 
applicant's  Sponsor  and  Custodian, 


2.  According  to  SEC  records,  on 
August  3, 1970,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  under  section  8(a)  of  the  Act,  and  a 
registration  statement  on  Form  N-8B-2 
under  section  8(b)  of  the  Act.  On  or 
about  the  same  day,  applicant  filed  a 
registration  statement  on  Form  S-6 
under  the  Securities  Act  of  1933.  The 
Form  S-6,  filed  to  register  $10,000,000 
face  amount  of  MIPs  and  $10,000,000 
face  amount  of  EIPs,  became  effective  on 
November  18, 1970,  and  the  initial 
public  offering  of  MIPs  and  EIPs 
commenced  on  or  soon  after  such  date 
(MIPs  and  EIPs  are  collectively  referred 
to  herein  as  "Programs"). 

3.  In  1973,  the  Sponsor  ceased  to  offer 
and  sell  any  new  Program.  The 
Custodian  subsequently  informed  the 
Sponsor  that  it  intended  to  resign  as 
custodian.  Accordingly,  and  in  light  of 
changes  since  the  inception  of  the 
Programs  in  the  ways  of  investing  in 
United  Continental  Income  Fund,  Inc. 
(the  "Fund"),  the  Fund  which  underlies 
the  Programs,  the  Sponsor  determined 
not  to  continue  the  Prc^rams. 

4.  The  Program  certificates  provide 
that  the  Programs  may  be  changed  by 
agreement  of  the  Sponsor  and  the 
Custodian  without  the  consent  of  the 
Program  holders,  provided  that  the 
change  does  not  adversely  affect  the 
substantive  rights  of  the  Program 
holders.  The  Sponsor  determined  that: 
(a)  The  amendment  of  the  certificates  of 
each  Program  to  permit  the  termination 
of  that  Program  by  the  Sponsor  did  not 
adversely  affect  the  substantive  rights  of 
the  Program  holders:  and  (b)  overall,  as 
direct  shareholders  of  the  Fund, 
Program  holders  on  the  Termination 
Date,  as  defined  below,  would  be  in  a 
position  at  least  as  favorable,  if  not  more 
£avorabIe,  than  if  their  Programs  had  not 
terminated.  Effective  March  11,  1996, 
the  Sponsor  and  the  Custodian  amended 
the  certificates  of  the  Programs  to  permit 
the  termination  of  each  Program  by  the 
Sponsor  in  accordance  with  the  terms  of 
the  notice  sent  to  Program  holders  as 
described  below. 

5.  On  or  about  February  29, 1996, 
applicant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30. 1996  (the  "Termination  Date"), 
applicant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Program  to  receive  the  number  of 


Class  A  shares  of  the  Fund  held  by 
applicant  corresponding  to  the  value  of 
such  holder's  interest  in  the  Program 
and  thus  representing  an  in-kind 
distribution  of  the  holder's  pro  rata 
interest  in  the  assets  of  applicant. 

6.  As  of  May  29, 1996,  tnere  was 
$390,529  face  amount  of  Programs 
outstanding,  representing  beneficial 
interests  in  applicant  having  an 
aggregate  value  of  $1,120,765  based  on 
46,103.025  Fund  shares  owned  by 
applicant  for  outstanding  Programs  at 
$24.31  per  Fund  share.^ 

7.  On  the  Termination  Date,  applicant 
distributed  all  of  its  net  assets, 
consisting  of  shares  of  the  Fund,  to 
Program  holders  of  record  on  that  date. 
Each  such  Program  holder  received,  at 
no  acquisition  fee,  the  number  of  Class 
A  shares  of  the  Fund  corresponding  to 
the  value  of  his  or  her  Program  interest. 
The  distribution  to  and  receipt  by  each 
Program  holder  of  record  was  effected 
by  the  establishment,  on  the  books  of 
the  Fund,  of  an  account  in  the  name  of 
that  individual  with  the  requisite 
number  of  Class  A  shares  of  the  Fund. 
Distributions  of  46,103.025  Fund  shares 
held  by  applicant  in  the  total  amount  of 
$1,124,453  to  35  holders  of  record 
represented  approximately  100%  of  the 
net  assets  of  applicants.  Each  Program 
holder  received  his  or  her  proportionate 
share  of  such  liquidation  distribution  in 
Qass  A  shares  of  the  Fund. 

8.  Any  holder  of  an  uncompleted 
Program  on  the  Termination  Date  with 
a  face  amount  of  less  than  $12,000,  may 
purchase  Class  A  shares  of  the  Fund  at 
net  asset  value  ("NAV"),  plus  a 
maximum  sales  charge  of  2%,  up  to  the 
amount  representing  the  unpaid  balance 
of  his  or  her  Program,  if  the  purchase 
order  is  so  designated.  Any  holder  of  an 
uncompleted  Program  on  the 
Termination  Date  with  a  face  amount  of 
$12,000  or  more,  may  purchase  Class  A 
shares  of  the  Fund  at  NAV,  up  to  the 
amount  representing  the  unpaid  balance 
of  the  Program,  if  the  purchase  order  is 
so  designated.  In  addition,  any  person 
who  was  a  Program  holder  on  the 
Termination  Date  may  purchase  Class  A 
shares  of  the  Fund  at  NAV  up  to  the 
amount  representing  partial  Program 
withdrawab  outstanding  on  the 
Termination  Date  provided  the  purchase 
order  is  so  designated.  ^ 


9.  Applicant  states  that,  in  order  to 
ensure  that  holders  of  imcompleted 
Programs  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximum 
commission  rate  that  would  have  been 
applicable  to  subsequent  pa)nments 
under  the  Program.  Applicant  further 
states  that,  for  each  of  the  foregoing 
categories  of  holders  of  imcompleted 
Programs,  the  sales  charge,  if  any,  for 
purchases  of  Class  A  shares  of  the  Fund 
reflecting  the  unpaid  balance  of  the  face 
amount  of  the  Program  is  less  than  the 
sales  charge  that  would  have  been 
applicable  if  such  purchases  had  been 
made  under  continuation  of  the 
Program.  Termination  of  the  Programs 
did  not  resiUt  in  any  Program  holder 
paying  a  sales  charge  in  excess  of  that 
permitted  under  section  27  of  the  Act  or 
provided  under  the  terms  of  the 
Program. 

10.  Expenses  incurred  in  connection 
with  the  liquidation  consists  primarily 
of  legal,  printing,  mailing,  and 
miscellaneous  administrative  expenses. 
The  expenses  are  expected  to  total 
approximately  $4,234,  and  have  been  or 
will  be  paid  by  the  Sponsor. 

11.  Applicant  has  no  assets  or 
securityholders,  and  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  The  only  known  debts  or 
other  liabilities  of  applicant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325,  which  will  be  paid 
by  the  Sponsor.  Applicant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
afCairs. 

For  the  SEC,  by  the  Division  of  lavestment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  97-11089  Filed  4-29-97;  8:45  am] 
BHJJNO  CODE  aOIO-OI-M 


>  The  dollar  value  of  the  face  amount  of  Progranu 
is  the  total  amount  of  payments  to  be  made  under 
the  Programs  purchased  by  Program  holders.  The 
aggregate  value  of  Programs  outstanding  is  the  net 
asset  value  of  the  shares  of  the  Fund  attributable  to 
such  Programs  outstanding,  which  may  be  greater 
or  less  than  the  face  amount  depending  on  the 
number  of  payments  made  and  change*  in  the  value 
of  the  Fund  shares. 

>  The  terms  of  the  Programs  alloiar«d  Pro-am 
holders  who  had  made  18  minimum  monthly 


payments  to  make  partial  withdrawals  of  cash  or 
Fund  shares  from  their  Programs,  subiect  to  certain 
restrictions.  After  90  days  from  the  time  of  mll^ing 
a  withdrawal  and  before  the  Program's  termination 
or  exchange.  Program  holders  could  redeposit  cash 
or  Fund  shares  (depending  on  what  had  been 
withdrawn)  to  their  Programs  without  a  sales 
charge.  Despite  the  90-day  provision.  Program 
holders  were  permitted  to  make  partial  withdrawal* 
up  to  the  Termination  Date,  and  redeposit*  at  any 
time  subsequent  to  the  conversion. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PnvMtment  Company  Act  Rateasa  No. 
22630;  811-075] 

United  Periodic  Investment  Plana  to 
Acquire  Shares  of  United  Science 
Fund,  a  Clasa  of  Shares  Issued  by 
United  Funds,  inc.;  Notice  of 
Application 

April  23, 1997. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  United  Periodic  Investment 

Plans  to  Acquire  Shares  of  United 

Science  Fund,  a  Class  of  Shares  Issued 

by  United  Fimds,  Inc. 

RELEVANT  ACT  SECTKM:  Order  requested 

under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

requests  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FNJNQ  DATES:  The  application  was  filed 
on  July  26, 1996,  and  amended  on 
November  26. 1996.  and  March  12, 
1997. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  19, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  servic». 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  6300  Lamar  Avenue,  P.O. 
Box  29217,  Shawnee  Mission,  KS 
66201-9217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
(202)  942-0581,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
'Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refiarenoe  Branch. 


Appiicant'f  Representations 

1.  Applicant  is  a  unit  investment  trust 
that  has  variously  offered  Periodic 
Investment  Plans  to  Acquire  United 
Science  Fund  Shares  of  United  Fimds, 
Inc.  and  Periodic  Investment  Plans  with 
Insurance  to  Acquire  United  Science 
Fund  Shares  of  Untied  Funds,  Inc. 
(collectively,  the  "Plans").  AppUcant 
was  created  imder  the  laws  of  Missouri 
pursuant  to  a  trust  agreement  ("Trust 
Agreement")  dated  August  29, 1960. 
Waddell  k  Reed,  Inc.  (the  "Sponsor") 
and  State  Street  Bank  and  Trust 
Company  (the  "Custodian")  serve  as 
applicant's  Sponsor  and  Custodian, 
respectively. 

2.  According  to  SEC  records,  on 
August  24, 1960,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  under  section  8(a)  of  the  Act.  On 
August  29, 1960,  applicant  filed  a 
registration  statement  on  Form  N-8B-2 
imder  section  8(b)  of  the  Act  to  register 
the  Plans,  which  became  effective  in 
1960.  The  initial  public  offering  of  the 
Plans  conmienced  on  or  soon  aAer  such 
date. 

3.  Before  February  29, 1996,  the 
Sponsor  ceased  to  offer  and  sell  any 
new  Plan.  The  Custodian  subsequently 
informed  the  Sponsor  that  it  intended  to 
resign  as  custodian.  Accordingly,  and  in 
light  of  changes  since  the  inception  of 
the  Plans  in  the  ways  of  investing  in 
United  Funds,  Inc.  Science  and 
Technology  Fund  (the  "Fimd"),^  the 
Fund  whicii  imderlies  the  Plans,  the 
Sponsor  determined  not  to  continue  the 
Plans. 

4.  The  Trust  Agreement  provides  that 
the  Plans  may  be  changed  by  agreement 
of  the  Sponsor  and  the  Custodian 
without  the  consent  of  the  Plan  holders, 
provided  that  the  change  does  not 
adversely  affect  the  substantive  rights  of 
the  Plan  holders.  The  Sponsor 
determined  that:  (1)  The  amendment  of 
the  certificates  of  each  Plan  to  permit 
the  termination  of  that  Plan  by  the 
Sponsor  did  not  adversely  affect  the 
substantive  rights  of  the  Plan  holders; 
and  (b)  overall,  as  direct  shareholders  of 
the  Fund,  Plan  holders  on  the 
Termination  Date,  as  defined  below, 
would  be  in  a  position  at  least  as 
favorable,  if  not  more  favorable,  than  if 
their  Plans  had  not  terminated.  Efiiactive 
March  11, 1996,  the  Sponsor  and  the 
Custodian  amended  the  certificates  of 
the  Plans  to  permit  the  termination  of 
each  plan  by  the  Sponsor  in  atxordance 
with  the  terms  of  the  notice  sent  to  Plan 
holders  as  described  below. 


5.  On  or  about  February  29. 1996. 
applicant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30, 1996  (the  "Termination  Date"), 
appUcant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Plan  to  receive  the  number  of  Class 
A  shares  of  the  Fimd  held  by  applicant 
corresponding  to  the  value  of  such 
holder's  interest  in  the  Plan  and  thus 
representing  an  in-kind  distribution  of 
the  holder's  pro  rata  interest  in  the 
assets  of  applicant. 

6.  As  of  May  29, 1996.  there  was 
$43,115,292  &ce  amount  of  Plans 
outstanding,  representing  beneficial 
interests  in  appUcant  having  an 
aggregate  value  of  $87,227,151  based  on 
3,309,072.514  Fund  shares  owned  by 
applicant  for  outstanding  Plans  at 
$26.36  per  Fund  share.^ 

7.  On  the  Termination  Date,  applicant 
distributed  all  of  its  net  assets, 
consisting  of  shares  of  the  Fund,  to  Plan 
holders  of  record  on  that  date.  Each 
such  Plan  holder  received,  at  no 
acquisition  fee,  the  niunber  of  Class  A 
shares  of  the  Fund  corresponding  to  the 
value  of  his  or  her  Plan  interest.  The 
distribution  to  and  receipt  by  each  Plan 
holder  of  record  was  effected  by  the 
estabUshment,  on  the  books  of  the  Fund, 
of  an  accoimt  in  the  name  of  that 
individual  with  the  requisite  number  of 
Class  A  shares  of  the  Fimd. 
Distributions  of  3,309,072.514  Fimd 
shares  held  by  appUcant  in  the  total 
amount  of  $88,352,236  to  9.590  holders 
or  record  represented  approximately 
100%  of  the  net  assets  of  appUcant. 
Each  Plan  holder  received  his  or  her 
proportionate  share  of  such  Uquidation 
distribution  in  Class  A  shares  of  the 
Fund. 

8.  Any  holder  of  an  imcompleted  Plan 
on  the  Termination  Date  with  a  face 
amount  of  less  than  $12,000,  may 
purchase  Class  A  shares  of  Fimd  at  net 
asset  value  ("NAV"),  plus  a  maximum 
sales  charge  of  2%,  up  to  the  amount 
representing  the  unpaid  balance  of  his 
or  her  Plan,  if  the  purchase  order  is  so 
designated.  Any  holder  of  an 
uncompleted  Plan  on  the  Termination 
Date  with  a  face  amount  of  $12,000  or 
more,  may  purchase  Class  A  shares  of 
the  Fund  at  NAV,  up  to  the  amount 
representing  the  unpaid  balance  of  the 
Plan,  if  the  purchase  order  is  so 
designated.  In  addition,  any  person  who 
was  a  Plan  holder  on  the  Termination 


'  United  Science  Fund  of  United  Fund*.  Inc.  is 
now  known  as  United  Science  and  Technology 
Fund,  a  series  of  Untied  Funds,  Inc. 


'The  dollar  value  of  the  Eace  amount  of  Plans  is 
the  total  amount  of  payments  to  be  made  under  the 
Plaiu  purchased  by  Plan  holders.  The  aggregate 
value  of  Platu  outstanding  is  the  net  asset  value  of 
the  shares  of  the  Fund  attributable  to  such  Plans 
outstanding,  which  may  be  greater  or  less  than  the 
bee  amount  depending  on  the  number  of  payment* 
made  and  changes  in  the  value  of  the  Fund  shares. 
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Date  may  purchase  Class  A  shares  of  the 
Fund  at  NAV  up  to  the  amount 
representing  partial  Plan  withdrawals 
outstanding  on  the  Termination  Date, 
provided  the  purchase  order  is  so 
designated.3 

9.  Applicant  states  that,  in  order  to 
ensure  that  holders  of  uncompleted 
Plans  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximum 
commission  rate  that  would  have  been 
applicable  to  subsequent  payments 
under  the  Plan.  Applicant  further  states 
that,  for  each  of  the  foregoing  categories 
of  holders  of  uncompleted  Plans,  the 
sales  charge,  if  any,  for  purchases  of 
Class  A  shares  of  the  Fund  reflecting  the 
unpaid  balance  of  the  fiace  amoimt  of 
the  Plan  is  less  than  the  sales  charge 
that  would  have  been  applicable  if  such 
purchases  had  been  made  under 
continuation  of  the  Plan.  Termination  of 
the  Plans  did  not  result  in  any  Plan 
holder  paying  a  sales  charge  in  excess 
of  that  permitted  under  section  27  of  the 
Act  or  provided  under  the  terms  of  the 
Plan. 

10.  Expenses  incurred  in  connection 
writh  the  liquidation  consist  primarily  of 
legal,  printing,  mailing,  and 
miscellaneous  administrative  expenses. 
The  expenses  are  expected  to  total 
approximately  $14,430.  and  have  been 
or  will  be  paid  by  the  Sponsor. 

11.  Applicant  has  no  assets  or 
securityholders,  and  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  The  only  known  debts  or 
other  liabilities  of  applicant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325,  which  will  be  paid 
by  the  Sponsor.  Applicant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

F(H'  the  SEC,  by  the  [)ivision  of  Investment 
Management,  under  delegated  authority. 
Maigaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  97-11090  Filed  4-29-97;  8:45  am] 

t  OOOE  WtO-M-M 


'The  tenns  of  the  Plans  allowed  Plan  holders 
who  had  made  18  minimum  monthly  payments  to 
make  partial  withdrawals  of  cash  or  Fund  shares 
from  their  Plans,  subject  to  certain  restrictions. 
After  90  days  from  the  time  of  making  s  withdrawal 
and  before  the  Plan's  termination  or  exchange.  Plan 
holders  could  radeposit  cash  or  Fund  shares 
(depending  on  what  had  been  withdrawn)  to  their 
Plans  without  a  sales  charge.  Despite  the  90-day 
provision.  Plan  holders  were  permitted  to  make 
partial  withdrawals  up  to  the  Termination  Data,  and 
radeposits  at  any  time  subsequent  to  the 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnwiment  ComfMny  Act  n>l>Mie  Na 
22633:811-2432] 

Unitad  Income  Investment  Programs; 
Notice  of  Application 

April  23. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  United  Income  Investment 
Programs. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUiMARY  Of  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNQ  DATES:  The  application  was  filed 
on  July  26, 1996,  and  amended  on 
November  26, 1996.  and  March  12, 
1997. 

HEAMNQ  OR  NOTIFICATION  OF  HEARINQ:  An 
ordering  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm.  on  May 
19,  1997,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nat\ire  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  6300  Lamar  Avenue,  PO  Box 
29217,  Shawnee  Mission.  KS  66201- 
9217. 

FOR  FURT>«R  MFOfMIATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
(202)  942-0581,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBITARY  MFORMATION:  The 
follo%ving  is  a  summary  of  application. 
The  complete  application  may  be 
obtained  for  a  fee  firom  the  SEC's  Public 
Reference  Branch. 

Applicant's  RepreMntatktiis 

1.  Applicant  is  a  unit  investment  trust 
that  has  variously  offered  Monthly 
Investment  ("MIPs")  and  Variable 
Investment  Programs  ("VIPs"). 


Applicant  was  created  imder  the  laws  of 
Missouri  pursuant  to  a  custodian 
agreement  dated  November  1, 1973. 
Waddell  &  Reed.  Inc.  (the  "Sponsor") 
and  State  Stireet  Bank  and  Trust 
Company  (the  "Custodian")  serve  as 
applicant's  Sponsor  and  Custodian, 
respectively. 

2.  On  November  7, 1973,  applicant 
filed  a  notification  of  registration  on 
Form  N-8A  under  section  8(a)  of  the 
Act,  and  a  registration  statement  on 
Form  N-8B-2  under  section  8(b)  of  the 
Act,  and,  according  to  SEC  records,  a 
registration  statement  on  Form  S-6 
under  the  Seciuities  Act  of  1933.  The 
Form  S-6,  filed  to  register  $10,000,000 
face  amount  of  MIPs,  became  effective 
on  January  2. 1974.  The  registration  of 
an  indefinite  face  amount  of  VIPs 
became  effective  on  or  about  November 
3, 1975.  The  initial  public  offering  of 
MIPs  and  VIPs  commenced  on  or  soon 
after  their  respective  effective  dates 
(MIPs  and  VIPs  are  collectively  referred 
to  herein  as  "Programs"). 

3.  Before  February  29, 1996,  the 
Sponsor  ceased  to  offer  and  sell  any 
new  Program.  The  Custodian 
subsequenUy  informed  the  Sponsor  that 
it  intended  to  resign  as  custodian. 
Accordingly,  and  in  light  of  changes 
since  the  inception  of  the  Programs  in 
the  ways  of  investing  in  United  Funds. 
Inc.  Income  Fund  (the  "Fimd"),  the 
Fund  which  tmderlies  the  Programs,  the 
Sponsor  determined  not  to  continue  the 
Programs. 

4.  The  Program  certificates  provide 
that  the  Programs  may  be  changed  by 
agreement  of  the  Sponsor  and  the 
Custodian  without  the  consent  of  the 
Program  holders,  provided  that  the 
change  does  not  adversely  affected  the 
substantive  rights  of  th^  Program 
holdera.  The  Sponsor  determined  that: 
(a)  The  amendment  of  the  certificates  of 
each  program  to  p>ermit  the  termination 
of  that  Program  by  the  Sponsor  did  not 
adversely  affect  the  substantive  rights  of 
the  Program  holders  on  the  Termination 
Date,  as  defined  below,  would  be  in  a 
position  at  least  as  favorable,  if  not  more 
favorable,  that  if  their  Programs  had  not 
terminated.  Effective  March  11, 1996, 
the  Sponsor  and  the  Custodian  amended 
the  certificates  of  the  Programs  to  permit 
the  termination  of  each  Program  by  the 
Sponsor  in  accordance  with  the  terms  of 
the  notice  sent  to  Program  holders  as 
described  below. 

5.  On  or  about  February  29, 1996, 
applicant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30, 1996  (the  "Termination  Date"), 
applicant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Program  to  receive  the  number  of 
Class  A  shares  of  the  Fund  held  by 


applicant  corresponding  to  the  value  of 
such  holder's  interest  in  the  Program 
and  thus  representing  an  in-kind 
distribution  of  the  holder's  pro  rata 
interest  in  the  assets  of  applicant. 

6.  As  of  May  29,  1996,  tnere  was 
$192,817,034  face  amount  of  Programs 
outstanding,  representing  beneficial 
interests  in  applicant  having  an 
aggregate  value  of  $127,953,550  based 
on  $4,023,696,556  Fund  shares  owned 
by  applicant  for  outstanding  Programs  at 
$31.80  per  Fund  share.^ 

7.  On  the  Termination  Date,  applicant 
distributed  all  of  its  net  assets, 
consisting  of  shares  of  the  Fimd,  to 
Program  holders  of  record  on  that  date. 
Each  such  Program  holder  received,  at 
no  acquisition  fee,  the  number  of  Class 
A  shares  of  the  Fund  corresponding  to 
the  value  of  his  or  her  Program  interest. 
The  distribution  to  and  receipt  by  each 
Program  holder  of  record  was  effected 
by  the  establishment,  on  the  books  of 
the  Fund,  of  an  account  in  the  name  of 
that  individual  with  the  requisite 
number  of  Class  A  shares  of  the  Fund. 
Distributions  of  4,023,696.556  Fund 
shares  held  by  applicant  in  the  total 
amount  of  $128,557,105  to  23.330 
holders  of  record  represented 
approximately  100%  of  the  net  assets  of 
applicant.  Each  Program  holder  received 
his  or  her  proportionate  share  of  such 
liquidation  distribution  in  Class  A 
shares  of  the  Fund. 

8.  Any  holder  of  an  uncompleted 
Program  on  the  Termination  Date  with 
a  face  amount  of  less  than  $12,000.  may 
purchase  Class  A  shares  of  the  Fund  at 
net  asset  value  ("NAV"),  plus  a 
maximum  sales  charge  of  2%,  up  the 
amount  representing  the  unpaid  balance 
of  his  or  her  Program,  if  the  purchase 
order  is  so  designated.  Any  holder  of  an 
imcompleted  Program  on  the 
Termination  Date  with  a  face  amoimt  of 
$12,000  or  more,  may  purchase  Class  A 
shares  of  the  Fund  at  NAV,  up  the 
amount  representing  the  unpaid  balance 
of  the  Program,  if  the  purchase  order  is 
so  designated.  In  addition,  any  person 
who  was  a  Program  holder  on  the 
Termination  Date  may  purchase  Class  A 
shares  of  the  Fund  at  NAV  up  to  the 
amoimt  representing  partial  Program 
withdrawals  outstanding  on  the 
Termination  Date,  provided  the 
purchase  order  is  so  designated.^ 


■  The  dollar  value  of  the  bca  amount  of  Programs 
is  the  total  amount  of  payments  to  be  made  under 
the  Programs  purchased  by  Program  holders.  The 
aggregate  value  of  Programs  outstanding  is  the  net 
asset  value  of  the  shares  of  the  Fund  attributable  to 
such  Programs  outstanding,  which  may  be  greater 
or  less  than  the  face  amount  depending  on  the 
number  of  payments  made  and  changes  in  the  value 
of  the  Fund  shares. 

'The  terms  of  the  Programs  allowed  Progranu 
holders  who  had  made  IB  minimum  monthly 


9.  Applicant  states  that,  in  order  to 
ensure  that  holders  of  uncompleted 
Programs  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximum 
commission  rate  that  would  have  been 
applicable  to  subsequent  payments 
under  the  Program.  Applicant  further 
states  that,  for  each  of  the  foregoing 
categories  of  holders  of  uncompleted 
Programs,  the  sales  charge,  if  any,  for 
purchases  of  Class  A  shares  of  the  Fund 
reflecting  the  unpaid  balance  of  the  face 
amount  of  the  Program  is  less  than  the 
sales  charge  that  would  have  been 
applicable  if  such  purchases  had  been 
made  under  continuation  of  the 
Program.  Termination  of  the  Programs 
did  not  result  in  any  Program  holder 
paying  a  sales  charge  in  excess  of  that 
permitted  under  section  27  of  the  Act  or 
provided  under  the  terms  of  the 
Program. 

10.  Expenses  incurred  in  coimection 
with  the  liquidation  consist  primarily  of 
legal,  printing,  mailing,  and 
miscellaneous  administrative  expenses. 
The  expenses  are  expected  to  total 
approximately  $33,079,  and  have  been 
or  will  be  paid  by  the  Sponsor. 

11.  Applicant  has  no  assets  or 
securityholders,  and  is  not  a  party  to 
any  liquidation  or  administrative 
proceeding.  The  only  known  debts  or 
other  liabilities  of  applicant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325,  which  will  be  paid 
by  the  Sponsor.  Applicant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEQ  by  the  Division  of  Investment 
Management,  under  delggated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  97-11082  Filed  4-29-97;  8:45  am] 
BIUMG  COOE  a»10-01-M 


payments  to  make  partial  withdrawals  of  cash  or 
Fund  shares  from  their  Prtigrams,  subject  to  certain 
restrictions.  After  90  days  from  the  time  of  making 
a  withdrawal  and  before  the  Program's  termination 
or  exchange,  Program  holders  could  redeposit  cash 
or  Fund  shares  (depending  on  what  had  been 
withdrawn)  to  their  Programs  without  a  sales 
charge.  Despite  the  90-day  provision.  Program 
holders  were  permitted  to  make  partial  withdrawals 
up  the  Termination  Date,  and  redeposits  at  any  time 
subsequent  to  the  conversion. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[InvMtmant  Company  Act  Release  No. 
22635;  811-2092] 

United  Intaraatlonal  Growth 
Investment  Programs;  Notice  of 
Application 

April  23, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  United  International  Growth 
Investment  Programs. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FRJNQ  DATES:  The  application  was  filed 
on  July  26, 1996,  and  amended  on 
November  26,  1996,  and  March  12, 
1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  19, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  6300  Lamar  Avenue,  PO  Box 
29217,  Shawnee  Mission,  KS  66201- 
9217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
(202)  942-0581,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
that  has  variously  offiered  Monthly 
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Investment  Programs  ("NOPs"), 
Executive-Professional  Investment 
Programs  ("EIPs"].  and  Variable 
Investment  Programs  ("VIPs"). 
Applicant  was  created  under  the  laws  of 
Missouri  pursuant  to  a  custodian 
agreement  dated  July  15. 1970.  Waddell 
ft  Reed,  Inc.  (the  "Sponsor")  and  State 
Street  Bank  and  Trust  Company  (the 
"Custodian")  serve  as  applicant's 
Sponsor  and  Custodian,  respectively. 

2.  According  to  SEC  records,  on  July 
22, 1970,  applicant  filed  a  notification 
of  registration  on  Form  N-8A  under 
section  8(a)  of  the  Act,  a  registration 
statement  on  Form  N-8B-2  under 
section  8(b)  of  the  Act,  and  a  registration 
statement  on  Form  S-6  under  the 
Seciirities  Act  of  1933.  The  Form  S-6, 
filed  to  register  $10,000,000  face  amount 
of  MIPs  and  $10,000,000  face  amount  of 
EIPs,  became  effective  on  November  18, 
1970.  and  the  initial  public  offering  of 
MIPs  and  EIPs  commenced  on  or  after 
such  date.  Thereafter,  applicant  filed  a 
registration  statement  to  register  an 
indefinite  face  amount  of  VIPs  that 
became  effective  in  October  1975.  The 
initial  public  offering  of  VIPs 
commenced  and  the  public  offering  of 
applicant's  MIPs  and  EIPs  ceased  on  or 
soon  after  such  effective  date  (MIPs, 
EIPs,  and  VIPs  are  collectively  referred 
to  herein  as  "Programs").* 

3.  Before  February  29, 1996,  the 
Sponsor  ceased  to  offler  and  sell  any 
new  Program.  The  Custodian 
subsequently  informed  the  Sponsor  that 
it  intended  to  resign  as  ciistodian. 
Accordingly,  and  in  light  of  changes 
since  the  inception  of  the  Programs  in 
the  ways  of  investing  in  the  Fund  that 
underlies  the  Programs,  the  Sponsor 
determined  not  to  continue  the 
Programs. 

4.  The  Program  certificates  provide 
that  the  Prog^rams  may  be  changed  by 
agreement  of  the  Sponsor  and  the 
Custodian  %vithout  the  consent  of  the 
Program  holders,  provided  that  the 
change  does  not  adversely  affect  the 
substantive  rights  of  the  Program 
holders.  The  Sponsor  determined  that: 
(a)  The  amendment  of  the  certificates  of 
each  Program  to  permit  the  termination 
of  that  Program  by  the  Sponsor  did  not 
adversely  afiect  the  substantive  rights  of 
the  Program  holders;  and  (b)  overall,  as 
direct  shareholders  of  the  Fund, 
Program  holders  on  the  Termination 


Date,  as  defined  below,  would  be  in  a 
position  at  least  as  favorable,  if  not  more 
favorable,  than  if  their  Programs  had  not 
terminated.  Effective  March  11, 1996, 
the  Sponsor  and  the  Custodian  amended 
the  certificates  of  the  Programs  to  permit 
the  termination  of  each  Program  by  the 
Sponsor  in  accordance  with  the  terms  of 
the  notice  sent  to  Program  holders  as 
described  below. 

5.  On  or  about  February  29, 1996, 
applicant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30, 1996  (the  "Termination  Date"), 
applicant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Program  to  receive  the  number  of 
Class  A  shares  of  the  Fund  held  by 
appUcant  corresponding  to  the  value  of 
such  holder's  interest  in  the  Program 
and  thus  representing  an  in-kind 
distribution  of  the  holder's  pro  rata 
interest  in  the  assets  of  apphcant. 

6.  As  of  May  29. 1996,  there  was 
$67,489,901  face  amount  of  Programs 
outstanding,  representing  beneficial 
interests  in  applicant  having  a  aggregate 
value  of  $48,795,644  based  on 
5,532.385.980  Fund  shares  owned  by 
appUcant  for  outstanding  Programs  at 
$8.82  per  Fund  share.^ 

7.  On  the  Termination  Date,  applicant 
distributed  all  of  its  net  assets, 
consisting  of  shares  of  the  Fund,  to 
Program  holders  of  record  on  that  date. 
Each  such  Program  holder  received,  at 
no  acquisition  fee.  the  number  of  Class 
A  shares  of  the  Fund  corresponding  to 
the  value  of  his  or  her  Program  interest. 
The  distribution  to  and  receipt  by  each 
Program  holder  of  record  was  affected 
by  the  establishment,  on  the  books  of 
the  Fund,  of  an  account  in  the  name  of 
that  individual  with  the  requisite 
number  of  Class  A  shares  of  the  Fund. 
Distributions  of  5,532,385.980  Fund 
shares  held  by  applicant  in  the  total 
amount  of  $48,850,968  to  8,243  holderl 
of  the  record  represented  approximately 
100%  of  the  net  assets  of  applicant. 
Each  Program  holder  received  his  or  her 
proportionate  share  of  such  liquidation 
distribution  in  Class  A  shares  of  the 
fund. 

8.  Any  holder  of  an  uncompleted 
Program  on  the  Termination  Date  with 
a  face  amount  of  less  than  $12,000,  may 
purchase  Class  A  shares  of  the  Fund  at 
the  net  asset  value  ("NAV",  plus  a 
maximum  sales  charge  of  2%.  up  to  the 


amount  representing  the  unpaid  balance 
of  his  or  her  Program,  if  the  purchase 
order  is- so  designated.  Any  holder  of  an 
imcompleted  Program  on  the 
Termination  date  with  a  face  amount  of 
$12,000  or  more,  may  purchase  Class  A 
shares  of  the  Fund  at  NAV,  up  to  the 
amount  representing  the  unpaid  balance 
of  the  Program,  if  the  purchase  order  is 
so  designated.  In  addition,  any  person 
who  was  a  Program,  holder  on  the 
Termination  Date  may  purchase  Class  A 
shares  of  the  Fund  at  NAV  up  to  the 
amount  presenting  partial  Program 
withdrawals  outstanding  on  the 
Termination  Date,  provided  the 
purchase  order  is  so  designated.^ 

9.  Applicant  states  that,  in  order  to 
ensure  that  holders  of  uncompleted 
Programs  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximum 
commission  rate  that  would  have  been 
applicable  to  subsequent  payments 
imder  the  Program.  Applicant  further 
states  that,  for  each  of  the  foregoing 
categories  of  holders  of  uncompleted 
Pro-ams.  the  sales  charge,  if  any,  for 
purchases  of  Class  A  shares  of  the  Fund 
reflecting  the  unpaid  balance  of  the  face 
amount  of  the  Program  is  less  than  the 
sales  charge  that  would  have  been 
appUcable  if  such  purchases  had  been 
made  under  continuation  of  the 
Program.  Termination  of  the  Programs 
did  not  result  in  any  Program  holder 
paying  a  sales  charge  in  excess  of  that 
permitted  under  section  27  of  the  Act  or 
provided  under  section  27  of  the  Act  or 
provided  under  the  terms  of  the 
Program. 

10.  Expenses  incurred  in  connection 
with  the  liquidation  consist  primarily  of 
legal,  printing,  mailing,  and 
miscellaneous  administrative  expenses. 
The  expenses  are  expected  to  total 
approximately  $19,393,  and  have  been 
or  will  be  paid  by  the  Sponsor. 

11.  Applicant  has  no  assets  or  seciuity 
holders,  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
The  only  known  debts  or  other 
liabiUties  of  applicant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325,  which  will  be  paid 
by  the  Sponsor.  Applicant  is  not 
engaged,  nor  does  it  proposed  to  engage. 


>  On  Septambar  11. 19S1.  United  Continental 
Growth  Fund,  Inc.  th«  underlying  funding  vehicie 
far  the  Progranu,  changed  its  name  to  United 
International  Growth  Fund,  Inc  (the  "Fund"). 
Applicant  changed  its  name  from  United 
Continental  Growth  Investment  Program  to  United 
International  Growth  Investment  Programs 
conlrnnpofaaeously  with  the  name  change  of  the 
Fund. 


'  The  dollar  value  of  the  fbce  amount  of  Program* 
is  the  total  amount  of  payments  to  be  made  under 
the  Programs  purchased  by  Program  holders.  The 
aggregate  value  of  Programs  outstanding  is  the  net 
asset  value  of  the  shares  of  the  Fund  attributable  to 
such  Programs  outstanding,  which  may  be  greater 
or  less  than  the  face  amount  depending  on  the 
number  of  peyments  made  and  changes  in  the  value 
of  the  Fund  shares. 


'  The  terms  of  the  Programs  allowed  Program 
holders  who  had  made  IB  minimum  monthly 
payments  to  make  partial  withdrawal  of  cash  or 
Fund  shares  from  their  Programs,  subject  to  certain 
restrictions.  After  90  days  from  the  time  of  making 
withdrawal  and  before  the  Program's  termination  or 
exchange,  Program  holders  could  redeposit  cash  or 
Fund  shares  (depending  on  what  bad  been 
withdrawn)  to  their  Programs  without  a  sale  charge. 
Despite  the  90-day  provision.  Program,  holders 
were  permitted  to  make  partial  withdrawals  up  to 
the  Termination  Date  and  redeposits  at  any  time 
subsequent  to  the  converaion. 
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in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

For  the  SBC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaral  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc  97-11083  Filed  4-29-97;  8:45  am] 
MLUNQ  COOe  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtiMnt  Company  Act  nalaata  No. 
22631;  811-447] 

Untied  Periodic  Investment  Plans  to 
Acquire  United  Accumulative  Fund 
Shares  of  United  Funds.  Inc.;  Notice  of 
AppUcation 

April  23. 1997. 

AGENCY:  Securities  and  Exchange 

Q)mmission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  United  Periodic  Investment 
Plans  to  Acquire  United  Accumulative 
Fund  Shares  of  United  Fimds,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLING  DATES:  The  application  was  filed 
on  July  26, 1996,  and  amended  on 
November  26, 1996,  and  March  12, 
1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
May  19, 1997.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES;  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcant.  6300  Lamar  Avenue.  P  O. 
Box  29217,  Shawnee  Mission.  KS 
66201-9217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Creenlees.  Senior  Counsel, 
(202)  942-0581,  or  Mercer  E.  Bullard. 


Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
RegiUation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  cximplete  application 
may  be  obtained  for  a  fee  frtun  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
that  has  variously  offered  Periodic 
Investment  Plans  to  Acquire  United 
Accimndative  Fimd  Shares  of  United 
Funds,  Inc.  and  Periodic  Investment 
Plans  with  Insurance  to  Acquire  United 
Accumulative  Fund  Shares  of  United 
Fimds,  Inc.  (collectively,  the  "Plans"). 
Applicant  was  created  imder  the  laws  of 
Missouri  pursuant  to  a  trust  agreement 
dated  October  14, 1940.  On  July  15, 
1958,  applicant  and  the  then-acting 
trustee  entered  into  a  supplemental  trust 
agreement  ("Trust  Agreement"),  which 
in  fact  was  an  independent  agreement 
creating  the  Plans.  Waddell  &  Reed.  Inc. 
(the  "Sponsor")  and  State  Street  Bank 
and  Trust  Company  (the  "Custodian") 
serve  as  applicant's  Sponsor  and 
Custodian,  respectively. 

2.  On  June  25, 1941,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8  A  under  section  8(a)  of  the  Act  and  a 
registration  statement  on  Form  N-8B-2 
imder  section  8(b)  of  the  Act. 
Applicant's  registration  statement  on 
Form  S-6  under  the  Seciuities  Act  of 
1933,  for  the  registration  of  United 
Accumulative  Piutdiase  Agreements  and 
Periodic  Investment  Plans  (with  and 
without  insinance)  ("Purchase 
Agreements"  and  "Periodic  Investment 
Plans"),  became  effective  in  1941.  and 
the  initial  pubUc  offering  of  the 
Purchase  Agreements  and  Periodic 
Investment  Plans  commenced  on  or 
soon  after  such  effective  date. 
Thereafter,  applicant  filed  a  registration 
statement  of  revised  forms  to  register  the 
Plans  that  became  effective  on  or  about 
February  17. 1959.  The  initial  public 
offering  of  the  Plans  commenced  on  or 
soon  after  such  effective  date,  and  the 
public  offering  of  the  Purchase 
Agreements  and  Periodic  Investment 
Plans  ceased  on  or  prior  to  such 
effective  date. 

3.  Before  February  29, 1996.  the 
Sponsor  ceased  to  offer  and  sell  any 
new  Plan.  The  Custodian  subsequently 
informed  the  Sponsor  that  it  intended  to 
resign  as  custodian.  Accordingly,  and  in 
light  of  changes  since  the  inception  of 
the  Plans  in  the  ways  of  investing  in 
United  Funds,  Inc.  AccumiUative  Fund 
(the  "Fund"),  the  Fund  which  underlies 
the  Plans,  the  Sponsor  determined  not 
to  continue  the  Plans. 


4.  The  Trust  Agreement  provides  that 
the  Plans  may  be  changed  by  agreement 
of  the  Sponsor  and  the  Custodian 
without  the  consent  of  the  Plan  holders, 
provided  that  the  change  does  not 
adversely  affect  the  substantive  rights  of 
the  Plan  holders.  The  Sponsor 
determined  that:  (a)  The  amendment  of 
the  certificates  of  each  Plan  to  permit 
the  termination  of  that  Plian  by  the 
Sponsor  did  not  adversely  affect  the 
substantive  rights  of  the  Plan  holders; 
and  (b)  overall,  as  direct  shareholders  of 
the  Fund,  Plan  holders  on  the 
Termination  Date,  as  defined  below, 
would  be  in  a  position  at  least  as 
favorable,  if  not  more  favorable,  then  if 
their  Plans  had  not  terminated.  Effective 
March  11, 1996,  the  Sponsor  and  the 
Custodian  amended  the  certificates  of 
the  Plans  to  permit  the  termination  of 
each  Plan  by  the  Sponsor  in  accordance 
with  the  terms  of  the  notice  sent  to  Plan 
holders  as  described  below. 

5.  On  or  about  February  29, 1996, 
applicant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30, 1996  (the  "Termination  Date"), 
applicant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Plan  to  receive  the  number  of  Class 
A  shares  of  the  Fund  held  by  appUcant 
corresponding  to  the  value  of  such 
holder's  interest  in  the  Plan  and  thus 
representing  an  in-kind  distribution  of 
the  holder's  pro  rata  interest  in  the 
assets  of  appUcant. 

6.  As  of  May  29. 1996.  there  was 
$38,841,779  face  amount  of  Plans 
outstanding,  representing  beneficial 
interests  in  appUcant  having  an 
aggregate  value  of  $228,599,642  based 
on  28,083,494,129  Fund  shares  owned 
by  appUcant  for  outstanding  Plans  at 
$8.14  per  Fund  ^lare.* 

7.  Ota  the  Termination  Date,  appUcant 
distributed  all  of  its  net  assets, 
consisting  of  shares  of  the  Fimd,  to  Plan 
holders  of  record  on  that  date.  Each 
such  Plan  holder  received,  at  no 
acquisition  fee,  the  niunber  of  Class  A 
shares  of  the  Fund  corresponding  to  the 
value  of  his  or  her  Plan  interest.  The 
distribution  to  and  receipt  by  each  Plan 
holder  of  record  was  effected  by  the 
establishment,  on  the  books  of  the  Fund, 
of  an  account  in  the  name  of  that 
individual  with  the  requisite  number  of 
Class  A  shares  of  the  Fimd. 
Distributions  of  28.083,494.129  Fund 
shares  held  by  appUcant  in  the  total 


>  The  dollar  value  of  the  bee  amount  of  Plans  U 
the  total  amount  of  payments  to  be  nnade  under  the 
Plans  purchased  by  Plan  holders.  The  aggregate 
value  of  Plans  outstanding  is  the  net  asset  value  of 
the  shares  of  the  Ftmd  attributable  to  such  Plans 
outstanding,  which  may  be  greater  or  less  than  the 
face  amount  depending  on  the  number  of  payments 
made  and  changes  in  the  value  of  the  Fund  shares. 
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amount  of  $230,565,487  to  9,464 
holders  of  recoid  represented 
approximately  100%  of  the  net  assets  of 
apphcant.  Each  Plan  holder  received  his 
or  her  proportionate  share  of  such 
liquidation  distribution  in  Class  A 
shares  of  the  Fimd. 

8.  Any  holder  of  an  imcompleted  Plan 
on  the  Termination  Date  with  a  face 
amount  of  less  than  $12,000,  may 
purchase  Class  A  shares  of  the  Fund  at 
net  asset  value  ("NAV").  plus  a 
maximum  sales  charge  of  2%.  up  to  the 
amount  representing  the  unpaid  balance 
of  his  or  her  Plan,  if  the  purchase  order 
is  so  designated.  Any  holder  of  an 
uncompleted  Plan  on  the  Termination 
Date  with  a  face  amount  of  $12,000  or 
more,  may  purchase  Class  A  shares  of 
the  Fund  at  NAV.  up  to  the  amount 
representing  the  unpaid  balance  of  the 
Plan,  if  the  purchase  order  is  so 
designated.  In  addition,  any  person  who 
was  a  Plan  holder  on  the  Termination 
Date  may  purchase  Glass  A  shares  of  the 
Fund  at  NAV  up  to  the  amount 
representing  partial  Plan  withdrawals 
outstanding  on  the  Termination  Dete. 
provided  the  purchase  order  is  so 
designated.' 

9.  Apphcant  states  that,  in  order  to 
ensure  that  holders  of  uncompleted 
Plans  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximum 
commission  rate  that  would  have  been 
appUcable  to  subsequent  payments 
under  the  Plan.  Apphcant  further  states 
that,  for  each  of  the  foregoing  categories 
of  holders  of  uncompleted  Plans,  the 
sales  charge,  if  any.  for  purchases  of 
Class  A  shares  of  the  Fimd  reflecting  the 
unpaid  balance  of  the  face  amount  of 
the  Plan  is  less  than  the  sales  charge 
that  would  have  been  apphcable  if  such 
purchases  had  been  made  under 
continuation  of  the  Plan.  Termination  of 
the  Plans  did  not  result  in  any  Plan 
holder  paying  a  sales  charge  in  excess 
of  that  permitted  under  section  27  of  the 
Act  or  provided  under  the  terms  of  the 
Plan. 

10.  Expenses  incurred  in  connection 
with  the  hquidation  consist  primarily  of 
legal,  printing,  mailing,  and 
miscellaneous  administrative  expenses. 


1  Tba  twins  of  the  Plan*  allowed  PUn  boklm 
who  bad  aada  18  minimuin  monthly  paymants  to 
maka  partial  withdraMrala  of  cash  or  Fund  share* 
from  tbair  Plan*,  subiaci  to  certain  mtrictiaiM. 
After  90  dajr*  fitom  the  time  of  making  a  withdrawral 
and  bafors  the  Plan's  tenninatioD  or  exchange.  Plan 
holders  could  redeposit  cash  or  Fund  shares 
(depending  on  what  had  been  withdrawn)  to  their 
Plana  without  a  sales  charge.  Plan  holders  %rere 
permitted  to  make  partial  withdrawals  up  to  the 
Termination  date.  The  Spooaor  thereiore 
determined  to  allow  redepoeits  at  any  time 
subaequeot  to  the  conversion  to  avoid  the  denial  of 
a  redepoait  lequeat  due  to  the  termination  of  the 
Plena. 


The  expenses  are  expected  to  total 
approximately  $15,052.  and  have  been 
or  wiU  be  paid  by  the  Sponsor. 

11.  Applicant  has  no  assets  or 
securityholders,  and  is  not  a  party  to 
any  Utigation  or  administrative 
proceeding.  The  only  known  debts  or 
other  liabiUties  of  apphcant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325,  which  will  be  paid 
by  the  Sponsor.  AppUcant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  Mtf arland. 
Deputy  Secretary. 

[FR  Doc.  97-11088  Filed  4-29-97;  8:45  am] 
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United  Vanguard  Investmant 
Programs:  Notlc«  of  Application 

April  23, 1997. 

AQENCV:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Untied  Vang\iard  Investment 
Programs. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATION:  Appicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNQ  DATES:  The  apphcation  was  filed 
on  July  26. 1996.  and  amended  on 
November  26. 1996.  and  March  12. 
1997. 

HEARING  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persona  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
May  19, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  ahoiUd  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writ^  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Apphcant,  6300  Lamar  Avenue,  PO  Box 
29217,  Shawnee  Mission,  KS  66201- 
9217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
(202)  942-0581,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  fit>m  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  unit  investment  trust 
that  has  variously  offered  Monthly 
Investment  Programs  ("MIPs"). 
Executive-Professional  Investment 
Programs  ("EIPs"),  and  Variable 
Investment  Programs  ("VIPs"). 
AppUcant  was  created  under  the  laws  of 
Missouri  pursuant  to  a  custodian 
agreement  dated  July  15. 1970.  WaddeU 
ft  Reed.  be.  (the  "Sponsor")  and  State 
Street  Bank  and  Trust  Company  (the 
"Custodian")  serve  as  appUcant's 
Sponsor  and  Custodian,  respectively. 

2.  On  August  5, 1970.  appUcant  filed 
a  notification  of  registration  (m  Form  N- 
8A  under  section  8(a)  of  the  Act,  and  a 
registration  statement  on  Form  N-6B-2 
under  section  8(b)  of  the  Act.  According 
to  SEC  records,  on  the  same  day, 
appUcant  filed  a  registration  statement 
on  Form  S-6  imder  the  Securities  Act  of 
1933.  The  Form  S-6,  filed  to  register 
$10,000,000  face  amount  of  MIPs  and 
$10,000,000  fiace  amoimt  of  EIPs. 
became  effective  on  November  18. 1970. 
and  the  initial  pubUc  offering  of  MIPs 
and  EIPs  commenced  on  or  after  such 
date.  Thereafter,  appUcant  filed  a 
registration  statement  to  register  an 
indefinite  face  amount  of  VIPs  that 
became  effective  in  October  1975.  The 
initial  pubUc  offering  of  VIPs 
commenced  and  the  pubUc  offering  of 
appUcant's  MIPs  and  EEPs  ceased  on  or 
soon  after  such  effective  date  (MIPs. 
EIPs.  and  VIPs  are  collectively  referred 
to  herein  as  "Programs"). 

3.  Before  February  29. 1996.  the 
Sponsor  ceased  to  offer  and  seU  any 
new  Program.  The  Custodian 
subsequently  informed  the  Sponsor  that 
it  intended  to  resign  as  custodian. 
Accordingly,  and  in  Ught  of  changes 
since  the  inception  of  the  Prt>grams  in 
the  ways  of  investing  in  United 
Vanguard  Fund.  Inc.  (the  "Fund"),  the 
Fimd  which  underUes  the  Programs,  the 
Sponsor  determined  not  to  continue  the 
Programs. 
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4.  The  Program  certificates  provide 
that  the  Programs  may  be  changed  by 
agreement  of  the  Sponsor  and  the 
Custodian  without  the  consent  of  the 
Program  holders,  provided  that  the 
change  does  not  adversely  affect  the 
substantive  rights  of  the  Program 
holders.  The  Sponsor  determined  that 
(a)  The  amendment  of  the  certificates  of 
each  Program  to  permit  the  termination 
of  that  Program  by  the  Sponsor  did  not 
adversely  affect  the  substantive  rights  of 
the  Program  holders;  and  (b)  overall,  as 
direct  shareholders  of  the  Fimd, 
Program  holders  on  the  TerminaUon 
Date,  as  defined  below,  would  be  in  a 
position  at  least  as  favorable,  if  not  more 
favorable,  than  if  their  Programs  had  not 
been  terminated.  Effective  March  11, 
1996,  the  Sponsor  and  the  Custodian 
amended  the  certificates  of  the  Programs 
to  permit  the  termination  of  each 
Program  by  the  Sponsor  in  accordance 
with  the  terms  of  the  notice  sent  to 
Program  holders  as  described  below. 

5.  On  or  about  February  29, 1996. 
appUcant  sent  to  all  holders  of  record  of 
an  interest  in  applicant  notice  that,  as  of 
May  30, 1996  (the  "Termination  Date"). 
appUcant  would  be  terminated  and  the 
Sponsor  would  arrange  for  each  holder 
of  a  Program  to  receive  the  number  of 
Class  A  shares  of  the  Fund  held  by 
appUcant  corresponding  to  the  value  of 
such  holder's  interest  in  the  Program 
and  thus  representing  an  in-kind 
distribution  of  the  holder's  pro  rata 
interest  in  the  assets  of  applicant. 

6.  As  of  May  29. 1996.  there  was 
$159,658,510  face  amoimt  of  Programs 
outstanding,  representing  beneficial 
interests  in  appUcant  having  an 
aggregate  value  of  $124,345,028  based 
on  14,325.464.045  Fund  shares  owned 
by  appUcant  for  outstanding  Programs  at 
$8.68  per  Fund  share.  ^ 

7.  On  the  Termination  Date,  appUcant 
distributed  aU  of  its  net  assets, 
consisting  of  shares  of  the  Fund,  to 
Program  holdera  of  records  on  that  date. 
Each  such  Program  holder  received,  at 
no  acquisition  fee,  the  number  of  Class 
A  shares  of  the  Fund  corresponding  to 
the  value  of  his  or  her  Program  interest. 
The  distribution  to  and  receipt  by  each 
Program  holder  of  record  was  effected 
by  the  estabUshment,  on  the  books  of 
the  Fund,  of  an  account  in  the  name  of 
that  individual  with  the  requisite 
number  of  Class  A  shares  of  the  Fund. 


Distributions  of  14.325,464.045  Fund 
shares  held  by  appUcant  in  the  total 
amount  of  $125,634,320  to  20,339 
holdere  of  records  represented 
approximately  100%  of  the  net  assets  of 
appUcant.  Each  Program  holder  received 
bis  or  her  proportionate  share  of  such 
Uquidation  distribution  in  Class  A 
shares  of  the  Fund. 

8.  Any  holder  of  an  uncompleted 
Program  on  the  Termination  Date  with 
a  face  amount  of  less  than  $12,000.  may 
purchase  Class  A  shares  of  the  Fund  at 
net  asset  value  ("NAV"),  plus  a 
maximum  sales  charge  of  2%,  up  to  the 
amount  representing  the  unpaid  balance 
of  his  or  her  Program,  if  the  purchase 
order  is  so  designated.  Any  holder  of  an 
uncompleted  Program  on  the 
Termination  Date  with  a  face  amount  of 
$12,000  or  more,  may  purchase  Class  A 
shares  of  the  Fund  at  NAV,  up  to  the 
amount  representing  the  unpaid  balance 
of  the  Program,  if  the  purchase  order  is 
so  designated.  In  addition,  any  person 
who  was  a  Program  holder  on  the 
Termination  Date  may  purchase  Class  A 
shares  of  the  Fund  at  NAV  up  to  the 
amount  representing  partial  Program 
withdrawals  outstanding  on  the 
Termination  Date,  provided  the 
purchase  order  is  so  designated.^ 

9.  AppUcant  states  that,  in  order  to 
ensure  that  holders  of  uncompleted 
Programs  received  full  credit  for  sales 
commissions  previously  paid,  the 
Sponsor  analyzed  the  maximimi 
contmission  rate  that  would  have  been 
appUcable  to  subsequent  payments 
under  the  Program.  AppUcant  further 
states  that,  for  each  of  the  foregoing 
categories  of  holders  of  uncompleted 
Programs,  the  sales  charge,  if  any,  for 
purchases  of  Class  A  shares  of  the  Fund 
reflecting  the  unpaid  balance  of  the  face 
amount  of  the  Program  is  less  than  the 
sales  charge  that  would  have  been 
appUcable  if  such  purchases  had  been 
made  under  continuation  of  the 
Program.  Termination  of  the  Programs 
did  not  result  in  any  Program  holder 
paying  a  sales  charge  in  excess  of  that 
permitted  under  section  27  of  the  Act  or 
provided  under  the  terms  of  the 
Program. 


'  The  dollar  value  of  the  bee  amount  of  Programs 
is  the  total  amount  of  peyment  to  be  made  under 
the  Programs  purchased  by  Program  holders.  The 
aggregate  value  of  Programs,  outstanding  is  the  net 
asset  value  of  the  shares  of  the  Fund  attributable  to 
such  Programs  outstanding,  which  may  be  greater 
or  less  than  the  face  amount  depending  on  the 
number  of  payments  made  and  changes  in  the  value 
of  the  Fund  shares. 


2  The  terms  of  the  Programs  allowred  Program 
holders  who  had  made  18  minimum  monthly 
payments  to  make  partial  withdrawals  of  ca^  or 
Fund  shares  bom  their  Programs,  subject  to  certain 
restrictions.  After  90  days  from  the  time  of  making 
a  withdrawal  and  before  the  Program's  termination 
or  exchange.  Program  holders  could  re^ieposit  cash 
or  Fund  shares  (depending  on  what  had  been 
withdrawn)  to  their  Programs  without  a  sales 
charge.  Program  holders  were  permitted  to  make 
partial  withdrawals  up  to  the  Termination  Date. 
The  Sponsor  therefore  determined  to  allow 
redeposits  at  any  time  subsequent  to  the  conversion 
to  avoid  the  denial  request  due  to  the  termination 
of  the  Program. 


10.  Expenses  incurred  in  connection 
with  the  Uquidation  consist  primarily  of 
legal,  printing,  maiUng,  and 
miscellaneous  administrative  expenses. 
The  expanses  are  expected  to  total 
approximately  $30,678,  and  have  been 
or  will  be  paid  by  the  Sponsor. 

11.  AppUcant  has  no  assets  or 
securityholders,  and  is  not  party  to  any 
htigation  or  administrative  proceeding. 
The  oidy  known  debts  or  other 
Uabilities  of  appUcant  that  remain 
outstanding  are  legal  fees  of 
approximately  $325.  which  will  be  paid 
by  the  Sponsor.  AppUcant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affaira. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  97-11081  Filed  4-29-fl7;  8:45  ami 
■UMQ  COM  aais-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  foUowing  meeting  during 
the  week  of  April  28. 1997. 

A  closed  meeting  wiU  be  held  on 
Friday.  May  2, 1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wiU  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  Usted  for  die 
closed  meeting  in  a  closed  session 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday.  May  2. 
1997.  at  10:00  a.m..  wiU  be:  « 

Post  oral  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 
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Aivil  25. 1997. 
laaathui  G.  Katz, 

Secretary. 

(FR  Doc.  97-11356  Filed  4-28-97;  1:46  pm] 
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CnHiMiNa  34-38641;  ra»  No.  SW-C80E- 
97-141 

Satf-Raguiatory  OrganizaUona; 
Chicago  Board  Opttona  Exchange, 
Inc.,  Order  Approving  Propoaad  Rule 
Change  Relating  to  the  laauanca  of 
Trading  Permita  and  Other  Procedurea 
Raaulting  from  the  Tranafer  of  the 
Opttona  Bualnaaa  of  the  New  Yorfc 
Stock  Exchange  to  the  Chicago  Board 
Opttona  Exchange 

Ai»il  23. 1997. 
L  Introduction 

On  March  3, 1997.  the  Chicago  Board 
Options  Exchange.  Inc..  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  pursuant  to 
Section  19(b)(1)  of  the  Secxirities 
Exchange  Act  of  1934  ("Act").>  and 
Rule  lS^b-4  thereunder  '  a  proposed  rule 
change  relating  to  issues  arising  from 
the  transfer  of  the  New  York  Stock 
Exchange's  ("NYSE")  options  business 
to  the  CBOE.  The  propcMed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38375  (March  7. 1997).  62  FR  12667 
(March  17. 1997).  The  Commission 
received  two  comment  letters  in 
response  to  the  proposal.^ 

n.  Dowaiption  (tf  the  PropoMl 

The  purpose  of  the  proposed  rule 
change  is  to  authorize  the  issuance  of  75 
"Options  Trading  Permits"  ("PermiU") 
in  connection  with  the  proposed 
transfar  of  the  NYSE's  options  business 
to  CBOE.  and  to  define  the  rights  and 
obligations  associated  with  such 
Permits.*  In  addition,  the  proposed  rule 
change  amends  CBOE  rules  as  necessary 
to  (Hovide  for  the  trading  on  CBOE  of 
options  on  the  NYSE  Composite  Index 
The  75  Permits  are  proposed  to  be 
issued  pursuant  to  die  terms  of  an 


>  15  U.&C  7a*(bNl). 
>17CFR240.19(>-t. 

>  Lettan  from  Sinion  Eriich,  Option  Member, 
NYSE  to  CommiMion  (Xtorch  10.  1997)  ("Eriich 
Lener):  Michael  Schwutz.  Chairman.  Committee  on 
Options  Proposals,  to  Jooathao  C.  Katz.  SecraUry. 
Commission  (April  8. 1997)  ("COOP  Letter"). 

'*  See  also  Securities  Exchange  Act  Releaae  Ho. 
38376  (March  7,  1997).  62  FR  12671  (March  17, 
1997)  (notice  of  filing  of  proposed  rule  change 
regarding  the  transfer  of  the  HYSE  options  business 
to  the  CBOE). 


agreement  between  CBOE  and  NYSE. 
Tlie  agreement  represents  the 
culmination  of  a  process  initiated  by 
NYSE  in  the  suimmer  of  1996  when  it 
announced  that  it  intended  to 
discontinue  its  options  business.  At  that 
time.  NYSE  invited  interested  parties 
wishing  to  continue  NYSE's  options 
business  to  bid  for  its  acquisition  by 
offering  trading  rights  and  other  benefits 
to  NYSE  members,  including  payment 
for  the  "going  business"  value  of  the 
business  to  be  acquired.  Based  on  its  bid 
in  response  to  NYSE's  invitation.  NYSE 
determined  to  enter  into  exclusive 
negotiations  with  CBOE.  A  definitive 
agreement  between  CBOE  and  NYSE 
("Transfer  Agreement")  was  executed  as 
of  February  5. 1997.» 

The  Transfer  Agreement  contemplates 
that  trading  in  NYSE  Options  "  will 
commence  on  the  CBOE  trading  floor  on 
April  28. 1997.  ("Effective  Date"), 
subject  to  the  fidfillment  of  specified 
conditions  and  the  approval  of  this 
proposed  rule  change  and  the  (Mirallel 
filing  by  NYSE.'  The  Transfer 
Agreement  provides  that  CBOE  will  pay 
$5,000,000  as  the  purchase  price  for  the 
business  to  be  transferred,  of  which 
$1,200,000  will  be  retained  by  NYSE  to 
cover  its  costs  associated  with  the 
termination  of  its  options  activities  and 
as  payment  for  a  ten-year  license 
granted  to  CBOE  to  enable  it  to  trade 
options  on  the  NYSE  Composite  Index, 
and  S3.800.000  net  of  a  tax  reserve  will 
be  distributed  pro  rata  to  all  NYSE 
members,  or  the  NYSE  Foimdation,  * 
depending  on  the  tax  treatment  by  the 
Internal  Revenue  Service." 

T^e  Transfer  Agreement  also  provides 
that  CBOE  will  issue  up  to  a  total  of  75 
Permits  to  those  NYSE  specialist  and 
non-specialist  firms  and  sole  proprietors 
who  operated  pursuant  to  options 
trading  rights  on  NYSE  on  December  5. 
1996,  and  who  agree  to  transfer  their 
options  activities  to  CBOE.  In  the  case 
of  a  NYSE  specialist,  the  specialist  firm 
may  select  any  qualified  person  to  act  as 
its  nominee  on  CBOE.  In  the  case  of  a 
non-specialist,  the  individual  acting 
pursuant  to  an  options  trading  badge  on 


*  A  copy  of  the  Agreement  is  attached  as  Exhibit 
B  to  File  No.  SR-CBOE-97-14  and  is  available  tor 
review  at  the  GfTice  of  the  Secretary  of  CBOE,  and 
in  the  Public  Reference  Room  of  the  Commission. 

•  "NYSE  Options"  are  defined  as  those  classes  of 
options  that  ware  traded  on  NYSE  immediately 
prior  to  the  Effective  Date  and  not  then  also  traded 
on  CBOE,  and  those  classes  of  options  on  at  least 
14  additional  underlying  stocks  which  CBOE  has 
agreed  to  designate  as  NYSE  Options  during  each 
of  the  seven  years  following  the  Effective  Data. 

'On  April  23,  1997,  the  Commission  approved 
the  NYSE  filing.  See  Securities  Exchange  Act 
Release  No.  38542  (April  23.  1997). 

■  Details  of  the  cash  distribution  to  NYSE 
members  were  described  in  Item  3  of  the  parallel 
proposed  rule  change  filed  by  NYSE. 


NYSE  on  December  5, 1996.  must 
personally  relocate  to  Chicago  in  order 
to  receive  a  Permit.  If  less  than  75 
Permits  are  issued  to  NYSE  specialists 
and  non-specialists,  the  Transfer 
Agreement  provides  that  the  difference 
between  75  Permits  and  the  number  of 
Permits  so  issued  will  be  deposited  in 
a  lease  pool  to  be  leased  to  qualified 
persons  who  wish  to  trade  NYSE 
Options  on  CBOE.  The  proceeds  bom 
the  lease  of  these  Permits  will  be  paid 
to  certain  designated  persons  who  held 
options  trading  rights  on  NYSE,  as 
described  below. 

The  issuance  of  75  Permits  is 
proposed  to  be  authorized  pursuant  to  a 
new  Section  2(e)  to  the  Exdiange's 
Constitution.  That  section  provides  that 
all  Permits  expire  on  the  seventh 
anniversary  of  the  date  when  trading 
begins  on  the  floor  of  CBOE  in  NYSE 
Options.  It  also  specifies  that  Permit 
holders  shall  have  none  of  the  rights  of 
members  except  as  specified  in  the 
Rules  of  the  Exchange. 

The  rights  and  obugations  of  holders 
of  Permits  are  set  forth  in  proposed  new 
Exchange  Rule  3.27.  which  incorporates 
by  reference  many  of  the  other  rules  of 
the  Exchange  pertaining  to  the  rights 
and  obligations  of  Exchange  members 
generally.  Subparagraph  (a)(1)  of  Rule 
3.27  reflects  the  terms  of  the  Transfer 
Agreement  by  providing  that  NYSE  non- 
specialist  firms  and  sole  proprietors 
who  were  engaged  in  business  on  the 
options  floor  of  NYSE  immediately  prior 
to  the  Effective  Date  are  entitled  to  the 
same  number  of  Permits  as  the  niunber 
of  options  floor  badges  they  held  on 
NYSE  on  December  5. 1996.  but  that 
each  individual  who  held  an  NYSE 
Options  floor  badge  and  acted  as  a  non- 
raecialist  must  personally  relocate  to 
Cbicago  in  order  to  be  entitled  to  a 
Permit  in  respect  of  that  badge. 
Subparagraph  (a)(2)  provides  that  each 
specie  bst  firm  engaged  in  business  on 
the  options  floor  of  NYSE  is  likewise 
entitled  to  the  same  number  of  Permits 
as  the  number  of  options  floor  badges 
they  held  on  NYSE,  and  that,  subject  to 
the  rules  of  CBOE,  each  such  firm  may 
designate  any  qualified  person  to  be  the 
firm's  nominee  on  CBOE. 

Subparagraph  (a)(3)  of  Rule  3.27 
describes  the  terms  of  the  lease  pool 
pursuant  to  which  any  of  the  75  Permits 
not  issued  to  NYSE  members  active  on 
the  NYSE  options  floor,  or  any  so  issued 
but  subsequently  surrendered,  will  be 
leased  by  CBOE  through  an  auction  or 
other  competitive  process.  The  lease 
proceeds  would  ordinarily  be  paid  to 
those  persons  identified  by  NYSE  as 
having  used  or  leased  NYSE  Options 
trading  rights  on  December  5, 1996.  or 
holders  of  options  trading  rights  that. 


wliile  not  so  used  or  leased,  were 
formally  separated  from  their  NYSE 
memberships  on  that  date,  or  transferees 
of  such  persons. 

Subparagraph  (a)(4)  of  Rtile  3.27 
provides  that  if  a  Permit  isstied  to  a 
Options  badge  holder  is  not  used  during 
the  first  year  following  the  Effective 
Date,  the  Permit  ^lall  be  surrendered, 
and  shall  be  added  to  the  lease  pool 
described  above,  unless  the  inactivity  of 
the  Permit  has  been  consented  to  by 
CBOE. 

Subparagraph  (a)(5)  of  Rule  3.27 
provides  that  Permits  issued  to  NYSE 
Options  badge  holders  pursuant  to 
sub]}aragraphs  (a)  (1)  and  (2)  are  not 
transferable  for  one  year  following  the 
Effective  Date,  except  as  consented  to  by 
the  Exchange  in  the  event  of  death, 
hardship  or  certain  successions  in 
ownership.  Following  this  one  year 
period.  Permits  are  finely  transferable  in 
accordance  with  Exchange  rules 
governing  the  transfer  of  memberships 
generally. 

Paragraph  (b)  of  Rule  3.27  describes 
the  trading  rights  to  which  the  holder  of 
a  Permit  is  entitled.  In  general,  these 
include  the  right  to  be  admitted  to  the 
separate  CBOE  trading  fecility  devoted 
exclusively  to  the  trad^g  of  NYSE 
Options,  as  defined  in  the  Rule,  and  to 
engage  in  the  activities  of  a  Market- 
Maker.  Designated  Primary  Market- 
Maker  ("DPM")  and/or  Floor  Broker  in 
respect  of  those  options,  subject  to  the 
applicable  rules  of  the  Exchange.  In 
addition,  the  holder  of  a  Permit  is 
entitled  to  trade  by  order  as  principal 
those  classes  of  options  traded  on 
CBOE's  regular  trading  floor  that  were 
dually  traded  on  both  CBOE  and  NYSE 
immediately  prior  to  the  Effective  Date. 
Permit  holders  are  also  entitled  to  trade 
by  order  as  principal  all  other  classes  of 
options  traded  on  CSOE's  regular 
trading  floor,  provided  that  such  trades 
during  any  calendar  quarter  (as 
measiued  by  contract  volimie)  do  not 
exceed  twenty  percent  of  the  simi  of  the 
permit  holder's  total  in  person  principal 
trades  in  Options  and  the  Permit 
holder's  principal  trades  by  order  in 
options  that  were  dually  traded  on  both 
CSOE  and  immediately  prior  to  the 
Effective  Date.  Finally,  a  Permit  holder 
is  entitled  to  be  admitted  to  the  regular 
options  trading  floor  in  order  to  respond 
to  the  call  of  a  Board  Broker  or  Order 
Book  Official  for  additional  market- 
makers  pursuant  to  Exchange  Rule  7.5. 

Paragraph  (c)  of  Rule  3.27  provides 
that  each  NYSE  specialist  firm  to  which 
a  Permit  is  issued  will  be  appointed  as 
the  DPM  in  the  same  classes  of  NYSE 
Options  as  those  for  which  it  was 
designated  as  a  specialist  on  NYSE, 
subject  to  quali^dng  to  act  as  such 


pursuant  to  CBOE  rules.  Paragraph  (c) 
also  provides  that  the  DPMs  for  the 
additional  classes  of  NYSE  Options 
designated  each  year  shall  be  chosen 
from  among  Permit  holders.  Subject  to 
the  rules  of  the  Exchange,  specialist 
firms  appointed  as  DPMs  in  NYSE 
Options  shall  be  entitled  to  continue  to 
act  as  such  during  the  term  of  the 
Permits,  and  thereafter  if  they  become 
regular  members  of  the  Exchange.  CBOE 
wUl  allocate  to  the  new  program 
securities  imderlying  at  least  14  new 
options  classes  per  year  for  the  first 
seven  years  after  the  transfer. 

Paragraph  (d)  of  Rule  3.27,  together 
with  Section  2(e)  of  the  Exchange 
Constitution,  provides  that  Permit 
holders  shall  have  the  same  rights  and 
obligations  of  members,  except  that  they 
shall  have  no  right  to  petition  or  vote  or 
to  be  counted  as  part  of  a  quorum  at 
meetings  of  members,  they  shall  have  no 
interest  in  the  assets  or  property  of  the 
Exchange,  they  shall  not  share  in  any 
distribution  by  the  Exchange,  they  shall 
not  participate  in  the  Exchange's 
member  death  benefit  program,  and  they 
shall  not  have  the  right  to  transact 
business  with  the  pij^lic  in  any 
securities  dealt  in  on  the  Exchange  other 
than  NYSE  Options.  Holders  of  Permits 
may  serve  on  any  committee  of  the 
Exchange  to  which  they  are  appointed, 
and  are  deemed  to  be  appointed  market 
makers  in  all  classes  of  NYSE  Options 
pursuant  to  Exchange  Rule  8.3. 

Paragraph  (d)  also  provides  that 
membership  application  fees  shall  be 
waived  in  connection  with  the  approval 
of  Permit  holders  or  their  nominees  in 
connection  with  the  original  issuance  of 
a  Permit  but  not  the  sul^equent  transfer 
or  lease  of  a  Permit,  and  shall  also  be 
waived  in  connection  with  the  approval 
of  the  initial  holder  or  its  nominee  as  a 
regular  member  of  the  Exchange  or  as 
the  nominee  of  a  regular  member. 
Membership  or  nominee  applications 
made  by  Permit  holders  or  tiieir 
nominees  who  are  not  subject  to  a 
statutory  disqualification  and  are  not 
the  subjects  of  a  self-regulatory 
organization  investigation  that  may 
involve  their  fitness  for  membership 
shall  be  deemed  effective  for  a 
temporarjk  period  of  six  months,  so  as 
not  to  interrupt  their  Exchange  activities 
while  their  applications  are  being 
processed. 

CBOE  also  proposes  to  amend  certain 
of  the  rules  in  Chapters  XXTV  and 
XXIVA  of  the  Rules  of  the  Exchange, 
which  govern  the  trading  of  index 
options  and  FLEX  options,  respectively, 
in  order  to  provide  for  the  listing  and 
trading  of  options  on  the  NYSE 
Composite  Index.  (Hereafter,  such  index 
is  referred  to  as  the  "Index"  and  such 


options  as  "NYA  Options".)  The  Index 
is  a  capitalization-weighted  index 
comprising  all  of  the  over  2.500 
common  stocks  listed  cm  NYSE.  The 
Index  is  expressed  in  relation  to  the 
base  period  market  value  which  has 
been  adjusted  for  capitalization  changes 
over  time.  The  base  value  of  the  Index 
was  set  at  50  on  December  31. 1965. 
NYSE  will  continue  to  act  as  the 
reporting  authority  for  the  Index,  and 
CBOE  will  trade  NYA  Options  pursuant 
to  a  license  granted  by  NYSE. 

As  traded  on  NYSE  and  as  proposed 
to  be  traded  on  CBOE,  NYA  Options  are 
European-style.  A.M.-setUed  index 
options,  strike  prices  for  which  are 
introduced  at  $2.50  or  $5.00  intervals 
for  strike  prices  below  $200  or  at  or 
above  $200,  respectively.  The  Index 
Multiplier  for  NYA  Options  is  $100. 
CBOE  proposes  to  apply  to  NYA 
Options  the  sane  45.000  contract 
position  and  exercise  limits  (no  more 
than  25.000  contracts  expiring  in  the 
nearest  expiration  month)  and  the  same 
hedge  exemption  that  currentiy  apply  to 
such  options  under  NYSE  rules.  In 
addition  to  regular  index  options.  CBOE 
proposes  to  provide  for  trading  in 
Quarterly  Index  Expiration  options 
("QIX"  options),  long-term  and  reduced- 
value  long-term  options  ("LEAPS"  and 
"reduced-value  LEAPs")  and  A.M.- 
setUed  FLEX  Options  on  the  Index 
pursuant  to  the  same  rules  and 
procedures  that  currentiy  govern  trading 
on  CBOE  in  these  types  of  options. 

In  addition,  the  proposed  rule  change 
includes  a  few  corrections  to  the  table 
of  position  limits  set  Uxih  in  Rule  24.4 
in  order  to  add  references  to  classes  of 
index  options  that  were  inadvertently 
omitted  from  the  table  when  it  was  last 
revised,  and  a  few  clarifications  to  the 
language  of  Rule  24A.4(b)  concerning 
the  specification  of  the  exercise 
setUement  values  for  FLEX  Index 
Options.  No  substantive  changes  will 
result  fit>m  these  corrections  and 
clarifications. 

m.  CommentB 

The  Commission  received  two 
comment  letters  regarding  the  proposed 
rule  change.*  The  first  commenter,  Mr. 
Eriich.  opposes  the  transfer  of  the 
options  business,  finding  the  agreement 
discriminatory  and  monopolistic.'"  Mr. 
Eriich  believes  that  the  agreement  treats 
specialists  as  a  class  over  other  options 
members,  and  treats  lease  pool 
participants  with  separated  options 
tiding  rights  less  favorably  than  those 
lease  pool  participants  with  unseparated 
option  tra(hng  ri^ts.  The  commenter 


*Seenote  3  supra. 
"See  Eriich  Letter. 
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finds  the  agreement  monopolistic 
because  it  will  resiiit  in  more  options 
being  traded  in  fewer  exchanges. 
Finally,  Mr.  Erlich  questions  how  one 
exchange  can  sell  to  another  exchange 
that  which  has  been  granted  for  free 
(i.e.,  the  right  to  sell  options). 

The  second  commenter,  the  CXX)P.  is 
in  fovor  of  the  proposal,  stating  that  the 
relative  size  of  the  NYSE  Options 
program  coupled  with  its  lack  of 
automatic  execution  capability  has  led 
to  cost  inefficiencies.*^  The  COOP 
believes  that  the  efficiencies  resulting 
from  the  consolidation  of  the  NYSE 
Options  market  with  CBOE  will  more 
than  off-set  the  small  reduction  in 
intermarket  competition. 

The  Conunissfon  believes  CBOE's 
proposed  rule  change  is  consistent  with 
Section  6(bM5)  of  the  Act.>2  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  eqtiitable 
principles  of  trade,  perfect  the 
mechanism  of  a  free  and  open  national 
mariLet  system,  and,  in  general,  to 
further  investor  protection  and  the 
pubhc  interest. 

Pursuant  to  the  terms  of  the  Transfer 
Agreement,  CBOE  proposes  to  distribute 
75  Permits  to  those  NYSE  specialist  and 
non-specialist  firms  and  sole  proprietors 
who  operated  pursuant  to  options 
trading  rights  on  NYSE  on  December  5, 
1996.  and  who  agree  to  transfer  their 
options  activities  to  CBOE.  The 
Commission  believes  the  method  by 
which  the  75  Permits  are  distributed  is 
equitable  in  that  it  will  enable  those 
holders  of  NYSE  Option  trading  rights 
who  actively  traded  NYSE  Options  as  of 
December  5, 1996,  to  continue  trading 
such  options  on  the  CBOE.  The 
requirement  that  non-specialists  must 
relocate  to  Chicago  in  order  to  obtain  a 
Permit  is  a  reasonable  means  of 
ensuring  that  a  certain  level  NYSE 
Options  trading  expertise  will  be 
present  at  CBOE.  and  should  help 
facilities  the  smooth  transition  of 
trading  in  NYSE  Options.  By  contrast, 
NYSE  specialist  firms  may  either  trade 
in  person  on  CBOE,  or  appoint  any 
qualified  person  to  be  the  firm's 
nominee.  The  NYSE  has  indicated  that 
this  distinction  in  treatment  by  CBOE 
among  NYSE  specialist  and  non- 
specialist  firms  reflects  CBOE's  desire  to 
attract  experienced  traders,  while 
encouraging  all  opticms  specialists  to 
participate  in  the  transfer.*'  • 


"SMCOOPUnw. 
"15U.S.C78J[bM5). 

"  Sm  S«:uritiM  F.»rhanyi  Act  IUImm  No.  38376 
(Maich  7. 1M7).  62  FR  12671  (March  17. 1997). 


The  Commission  believes  it  is  within 
the  reasonable  business  judgement  of 
the  CBOE  to  treat  the  two  types  of 
options  traders  differently.  Due  to  the 
expertise  of  the  specialist  firms  in 
trading  NYSE  Options,  the  capital 
commitment  of  the  spedaUst  firms,  and 
the  relationships  they  have  established 
with  order  routing  firms,  it  is  reasonable 
for  the  CBOE  to  grant  them  more 
flexible  Permits  than  other  NYSE 
options  members. 

CBOE  proposes  to  deposit  into  a 
"lease  pool"  any  of  the  75  Permits  not 
issued  to,  or  those  Permits  surrendered 
by,  NYSE  specialist  and  non-specialist 
firms.  The  Permits  in  the  lease  pool  will 
be  leased  through  an  auction  or  other 
competitive  process,  with  lease 
proceeds  being  paid  to  persons 
identified  by  Uie  NYSE.  The 
Commission  believes  that  the  creation  of 
a  lease  pool  and  the  distribution  of  the 
remaining  Permits  via  a  competitive 
process  is  an  appropriate  method  for 
assessing  and  distributing  such  Permits. 
This  will  ^tablish  a  mechanism  that 
helps  to  assure  that  an  acceptable 
number  of  options  market  making  firms 
that  trade  NYSE  OpUons,  thereby 
promoting  liquidity  for  those  options. 
Furthermore,  an  auction  or  other 
competitive  process  is  a  fair  and 
equitable  manner  of  distributing  the 
remaining  Permits. 

CBOE  is  requiring  Permit  holders  to 
use  the  Permit  during  the  first  year 
following  the  Effective  Date  or 
otherwise  surrender  the  Permit  to  the 
lease  pool.  The  Commission  believes 
this  will  encourage  Permit  holders  to 
utilize  their  trading  rights,  and  assure 
that  the  Permits  are  being  used 
effectively  and  productively  in  the 
trading  of  NYSE  Options.  CBOE  also 
proposes  to  limit  the  rights  of  Permit 
holders  to  transfer  the  Permits  for  one 
year  following  the  Efiiective  Date  (except 
with  the  consent  of  CBOE).  This 
restriction  also  appropriately  serves  to 
encourage  Permit  holders  to  maximize 
the  use  of  the  Permits.  While  the  Permit 
holders  are  restricted  bom  transferring 
the  Permits  for  one  year  from  the 
Effective  Date,  they  may  freely  transfer 
the  Permits  thereafter.  Furthermore, 
NYSE  specialist  firms  are  not  forbidden 
frt>m  changing  their  nominee.  Overall, 
the  Commission  believes  the  restrictions 
on  the  transfer  of  Permits  in  the  first 
year  will  provide  an  acceptable  method 
for  CBOE  to  obtain  the  trading  experts 
of  the  Permit  holders  during  the 
transition  in  trading  of  NYSE  Options, 
thereby  encouraging  a  stable  trading 
environment  for  NYSE  Options. 

CBOE's  proposed  rule  change 
delineates  clearly  the  trading  rights  to 
which  holders  of  the  Permits  are 


entitled  (i.e.,  as  principal  in  options  that 
were  dually  traded  on  CBOE  and  NYSE 
prior  to  the  Efiiective  Date,  as  well  as 
other  classes  of  options  traded  on 
CBOE's  regular  trading  floor),  and  limits 
Permit  holders'  access  to  the  separate 
CBOE  trading  facility,  except  in  special 
instances.  The  Commission  believes  that 
the  restrictions  on  Permit  holders  with 
regard  to  trading  in  former  dually  listed 
options  and  those  options  traded  on 
CBOE's  regular  trading  floor  are 
appropriate  reqtiirements,  consistent 
'with  the  purpose  of  the  Transfer 
Agreement.  These  limitations  allow 
Permit  holders  to  benefit  fit>m  trading  in 
dually  listed  options  and  options  traded 
on  CBOE's  trading  floor,  while  ensuring 
their  concentration  on  the  trading  of 
NYSE  Options.  Moreover,  the  proposed 
limitations  are  merely  limitations  on  the 
benefits  afforded  solely  by  the  Permit. 
The  Commission  notes  that  CBOE 
encourages  Permit  holders  to  apply  to 
become  CBOE  members.  Once 
approved,  such  Permit  holders  would 
receive  all  the  rights,  and  be  subject  to 
the  same  obligations,  of  other  CBOE 
members. 

CBOE  proposes  to  appoint  each  NYSE 
specialist  firm  to  which  a  Permit  is 
issued  as  the  DPM  in  the  same  classes 
of  NYSE  Options  as  those  for  which  it 
was  designated  as  a  specialist  (m  NYSE. 
The  Commission  believes  this  will 
assure  a  certain  level  of  expertise  in 
trading  the  various  classes  of  options. 
Moreover,  it  will  promote  consistency 
and  continuity  in  the  trading  of  those 
options,  thus  facilitating  the  smooth 
trading  of  the  NYSE  Options  business 
on  the  CBOE. 

CSOE's  proposal  restricts  Permit 
holders  from  transacting  business  with 
the  public  in  any  securities  dealt  in  on 
the  Exchange  other  than  NYSE  Options. 
The  rule  sets  forth  the  limitations  of  the 
Permit,  not  the  limitations  of 
individuals  who  otherwise  meet  the 
Exchange's  requirements,  or  the 
requirements  of  any  other  self- 
regulatory  organization,  for  transacting 
such  business  with  the  public.  For 
example.  Permit  holders  who  become 
members  of  the  Exchange  may  transact 
business  with  the  public  if  they  meet 
the  Exchange's  requirements  for  doing 
so.  The  Commission  believes  this 
restriction  is  appropriate,  in  that  it  does 
not  bar  Permit  holders,  per  se,  but 
simply  sets  limits  on  the  extent  of  the 
vahdity  of  the  Permit  itself. 

CBOfe  proposes  to  waive  membership 
application  fees  in  connection  with  an 
application  for  approval  as  a  Permit 
holder,  and  submission  of  an 
application  for  approval  as  a  member  of 
the  Exchange.  The  Commission  believes 
this  provision  is  equitable,  as  it  provides 


an  incentive  for  NYSE  Options  firms  to 
continue  their  business  at  CBOE,  while 
encouraging  them  to  become  regular 
members  of  the  Exchange.  The 
Commission  believes  that  by  waiving 
these  fees,  CBOE  demonstrates  its 
continued  support  for  the  NYSE 
Options  firms  who  will  transfer  their 
activities  to  the  Exchange. 

CBOE  is  amending  its  rules  regarding 
the  trading  of  index  options  and  FLEX 
options  and  providing  for  the  listing  and 
trading  of  the  NYA  Options.  The 
Commission  believes  these  changes  will 
fecilitate  the  transfer,  and  continued 
trading  of,  NYA  Options  at  CBOE  as 
they  were  traded  on  NYSE.  CBOE 
proposes  to  provide  for  trading  in  QK 
options,  LEAPs  and  reduced- value 
Leaps  and  A.M.-setUed  FLEX  Options 
on  the  Index  pursuant  to  the  same  rules 
and  procedures  that  currently  govern 
trading  on  CBOE  in  these  types  of 
options.  The  Commission  believes  that 
the  various  types  of  options  proposed  by 
CBOE  will  enhance  and  encourage 
trading  of  NYA  Options.  In  this  regard, 
the  Commission  believes  the  rules  and 
procedures  currently  governing  trading 
on  CBOE  in  these  options  will 
appropriately  apply  to  NYA  Options. 

CBOE  proposes  to  amend  the  table  of 
position  limits  set  forth  in  Rule  24.4  to 
add  references  to  classes  of  index 
options  that  were  previously  omitted 
from  the  table  when  it  was  last  revised. 
Further,  CBOE  proposes  to  clarify  the 
language  of  Rule  24A.4(b)  regarding 
.specification  of  exercise  settlement 
values  for  FLEX  Index  Options.  The 
Commission  believes  these  changes  are 
reasonable  as  they  merely  clarify 
existing  practice  and  will  not  result  in 
substantive  changes  for  CBOE  members. 

CBOE  is  constructing  a  new  trading 
facility  dedicated  solely  to  NYSE 
Options  which  will  be  configured  and 
equipped  in  the  same  manner  as  its 
existing  trading  floor.  The  surveillance 
and  regulatory  responsibilities  resulting 
from  the  transfer  of  the  NYSE  Options 
business  to  CBOE  are  not  expected  to 
add  significantly  to  CBOE's  existing 
regulatory  workload,  and  CBOE  believes 
it  has  adequate  resources  to  assume 
these  added  responsibilities.  CBOE 
intends  to  add  one  additional  output 
line  to  the  Options  Price  Reporting 
Authority  ("OPRA")  processor  for 
purposes  of  transmitting  market 
information  pertaining  to  NYSE 
Options.  This  will  not  increase  the  total 
input  to  OPRA  because  two  lines  from 
NYSE  to  the  OPRA  processor  will  be 
terminated  at  the  time  of  the  transfer  to 
CBOE.  Based  on  CBOE's 
representations,  the  Commission 
believes  that  CBOE  had  adequate 
facilities  and  resources  to  provide  for 


the  trading,  surveillance  and  data 
dissemination  required  to  accommodate 
their  acquisition  of  NYSE's  options 
business. 

The  Commission  appreciates  the 
concerns  and  interests  expressed  by  the 
commenters.  The  Commission  has 
closely  examined  the  critical  views  of 
the  proposal  expressed  in  the  Erlich 
letter,  particularly  that  the  transfer  is 
discriminatory,  monopolistic,  and 
constitutes  an  impropor  sale  of  (^tions 
from  one  exchange  to  another.  While  the 
Transfer  Agreement  does  provide 
difCnent  treatment  among  certain  NYSE 
members,  the  Commission  believes  that 
this  appropriately  reflects  the  enhanced 
value  that  certain  NYSE  members  [i.e.. 
options  specialists)  provide  to  the 
CSOE.  Despite  such  distinctions,  the 
Transfer  Agreement,  as  a  whole, 
significantly  benefits  a  broad  cross- 
section  of  NYSE  options  traders.  The 
Commission  also  does  not  believe  that 
the  Transfer  Agreement  is  monopolistic, 
noting  that  four  vibrant  options 
exchanges  will  remain  after  the  transfer 
has  been  completed.**  Finally,  the 
Commission  disagrees  with  Mr.  Erlich's 
assertion  that  the  Transfer  Agreement 
constitutes  fm  illegal  sale  of  a 
"franchise"  in  NYSE  Options.  Rather, 
the  Commission  believes  that  the 
Transfer  Agreement  provides  an 
appropriate  vehicle  for  the  CBOE  to 
purchase,  through  an  organized 
transaction,  a  trained  pool  of  talent  with 
experience  in  the  trading  characteristics 
of  NYSE  Options.  The  Commission 
notes  that  any  other  options  exchange 
may,  at  any  time,  trade  all  or  some 
NYSE  Options.  The  Commission 
believes  that  CBOE  is  providing  a  viable 
choice  for  those  NYSE  Option  traders 
who  desire  to  continue  conducting  an 
options  business.  Given  NYSE's 
expressed  intention  to  terminate  options 
trading  on  its  Exchange,  the 
Commission  believes  that  the  transfer  of 
the  options  business  to  CBOE  will 
provide  NYSE  Options  firms  with 
benefits  otherwise  potenMally 
unavailable  if  the  NYSE  firms  were  to 
negotiate  individually  with  the  CBOE.*^ 

Should  the  NYSE  decide  to  re-enter 
the  options  business  within  a  year  of  the 
Efiisctive  Date,  it  has  agreed  to  pay 


"Of  the  approximately  2,800  equity  options 
currently  traded,  more  than  660  are  dually  or 
multiply  listed.  Moreover,  the  Act  does  not  require 
that  an  option*  exchange  continue  its  operations. 
The  NYSE  has  made  a  business  decision  to  exit  the 
options  business,  and  the  Act  does  not  provide  a 
basis  to  negate  the  decision  of  a  marginal  exchange 
(in  the  options  business)  to  discontinue  its 
operations. 

>'  The  Commission  also  notes  that  any  NYSE 
Options  firm  always  had  the  ability  to  become  a 
member  of  any  other  options  exchange  and  conduct 
■n  options  business  on  that  exchange. 


CBOE  $500,000.  The  Commission 
believes  this  agreement  is  reasonable 
and  does  not  constitute  a 
"noncompetition"  agreement  between 
CBOE  and  NYSE,  but  instead  serves  to 
compensate  CBOE  for  a  portion  of  the 
costs  associated  with  acquiring  the 
NYSE's  Options  business  and 
essentially  refund  the  fee  earned  by  the 
NYSE  for  brokering  the  transfer  of  its 
options  business  to  the  CBOE. 
Moreover,  the  payment  amoimt  is  so 
small  that  it  would  not  effectively  serve 
as  any  deterrent  to  the  NYSE's  re-entry 
into  trading  NYSE  Options. 

V.  CoBcliisioB 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  CBOE,  and 
in  particular  Section  6(bM5). 

R  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,*e  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-97-14)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.*^ 

MaiSarat  H.  McFarlaad. 
Deputy  Secretary. 
(FR  Doc  97-11086  Filed  4-29-97;  8:45  am) 
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Self-Reguialory  Organialions; 
International  SacuritiM  Claarlng 
Corporation;  Notlca  of  niing  and  Order 
Granting  Accaleratad  Approval  of 
Propoaad  Rule  Change  Regarding  the 
London  Stock  Exchange  Link 

April  22. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  21, 1997,  the  International 
Securities  Clearing  Corporation 
("ISCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  primarily  by  ISCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


"15  use  78s(b)(2). 

"  17  CFR  200.30-3(8)(12). 

» 15  U.S.C  788(bK91). 
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persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  <rf  the  Terms  of  Substance  of 
the  Propoaed  Rule  Oiange 

The  prop>osed  rule  change  eliminates 
ISCC's  link  with  the  London  Stock 
Exchange  ("LSE"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
SUtutory  Basis  for,  the  Proposed  Rule 
Change 

bx  its  filing  with  the  Commission, 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ISCC  has  prepared 
siunmahes,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ' 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  ISCC  to  eliminate  its 
link  with  the  LSE.  hi  1986.  ISCC  and  the 
LSE  entered  into  an  Interim  Linkage 
Agreement  and  an  Interim  Safe  Custody 
Agreement  pursuant  to  which  ISCC 
could  obtain  on  behalf  of  ISCC  members 
comparison,  settlement,  and  custody 
services  in  the  United  Kingdom  from 
the  LSE.  At  the  same  time,  ISCC  filed  an 
application  to  become  registered  as  a 
clearing  agency.  While  the  application 
was  undergoing  the  review  process, 
ISCC  by  letter  dated  August  22. 1986,3 
sought  advice  from  the  Commission 
staff  that  the  Division  of  Market 
Regulation  ("Division")  would  not 
recommend  enforcement  action  against 
ISCC  if  it  operated  the  link  with  the 
LSE.  On  September  10, 1986.  the 
Division  issued  a  no-action  letter  to 
ISCC.* 

SubsequenUy,  ISCC  and  the  LSE 
renegotiated  the  linkage  agreement  and 
by  letter  dated  December  23.  1988,' 
ISCC  once  again  sought  no-action  reUef 
with  respect  to  its  link  with  LSE  The 


'Tha  CoaimiMion  has  modifiMl  the  text  of  tha 


>  Lattar  froai  Karen  Saperstein,  Associate  Genaral 
CouDsai.  ISCC  to  )ooathan  Kallman.  Assistant 
Director.  Comniission  (August  22.  1986). 

*  Latter  from  (onathan  Kallman.  Assistant 
Director,  Commission,  to  Karen  Saperstein, 
Asaociate  Caneral  Counsel.  ISCC  (September  10. 
1986). 

'Letfto  from  Karen  Saperstein.  Associate  General 
Counsel.  ISCC.  to  Jonathan  Kallman,  Assistant 
Director,  Commission  (December  23. 19S8). 


Division  issued  a  new  no-action  letter 
on  March  12, 1990.* 

ISCC's  London  link  was  originally 
implemented  by  ISCC  to  allow  U.S. 
broker-dealers  to  compare  and  to  settle 
transactions  in  U.K.  equity  securities 
with  LSE  members  and  other  ISCC 
members.  U.S.  firms  participating  in 
ISCC's  London  link  were  given  access  to 
the  LSE's  TAUSMAN  (LSE's 
computerized  settiement  system)  as  well 
as  the  LSE's  Checking  (comparison)  and 
Institutional  Net  Settlement  (redelivery) 
systems. 

The  LSE  is  currently  phasing  out  its 
TALISMAN  system  in  order  to  convert 
to  the  CREST  system.  This  phase  out 
will  be  complete  on  April  22, 1997. 
Accordingly,  the  services  to  which 
ISCC's  London  link  provides  access  will 
no  longer  exist.  Thus,  ISCC  has  filed 
requesting  Commission  approval  of  the 
elimination  of  the  London  link. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Corrmients  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  ISCC  will  notify 
the  Commission  of  any  written 
comments  received  by  ISCC. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  must  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions.'  By 
discontinuing  a  service  that  does  not 
provide  a  useful  function,  ISCC  will 
eliminate  an  unnecessary  drain  on  its 
resources.  Such  resources  may  be  used 
towards  other  services  that  provide  a 
more  substantial  benefit  to  die  clearance 
and  settlement  process.  Thus,  the 
Commission  believes  that  ISCC's 
proposal  is  consistent  with  Section 
17A(b)(3)(F)oftiieAct. 

ISCC  requests  the  Conunission  find 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  pubUcation  of  notice  of 
the  filing.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 


change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  the 
filing  because  LSE  will  terminate 
TALISMAN  as  of  April  22. 1997,  and 
ISCC's  continuance  of  the  link  will 
serve  no  useful  function  or  provide  a 
benefit  to  its  members. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  ISCC.  All  submissi(ms 
should  refer  to  the  File  No.  SR-ISCC- 
97-1  and  should  be  submitted  by  May 
21. 1997. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
ISCC-97-1)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-11091  Filed  4-29-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relane  No.  34-38642;  FUs  Na  8R-NY8E- 

97-oq 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Cttange  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  Relating  to  the  Agreement 
Transferring  the  New  York  Stock 
Exchange  Options  Business  to  the 
Chicago  Board  Options  Exchange, 
Incorporated 

April  23. 1997. 
L  Introduction 

On  March  3, 1997,  the  New  York 
Stock  Exchange,  Inc.,  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),»  and 
Rule  19b-4  thereunder, ^  a  proposed  rule 
change  relating  to  the  agreement 
transferring  the  NYSE's  options 
business  to  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").  The  proposed 
rule  change  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
38376  (March  7. 1997).  62  FR  12671 
(March  17. 1997).  On  April  22, 1997, 
NYSE  amended  the  filing.3  The 
Commission  received  six  comment 
letters  on  the  proposal.* 

n.  Description  of  the  Proposal 

The  Exchange  has  stated  that  the 
purpose  of  the  proposed  rule  change  is 
to  effect  the  £air  and  orderly  transfer  of 
the  NYSE's  options  business  to  CBOE 
and  to  secure  for  traders  and  brokers 
who  currenUy  make  their  living  on  the 
Exchange's  options  floor  an  opportunity 
to  continue  their  occupations  at  CBOE. 

The  Exchange  and  CBOE  executed  an 
agreement  ("Transfer  Agreement")  as  of 
February  5, 1997  setting  forth  the  terms 


*  Letter  frtim  lonathan  Kallman.  Assistant 
Secretary,  Commission,  to  Karen  Saperstein, 
Asaociate  General  Counsel  (March  12, 1990). 

MS  U.S.C  78q-l(bX3)(F). 


'  15  U.S.C  78«(b){l). 

»17CFR240.19b-4. 

'  Letter  from  James  E.  Buck,  Senior  Vice  President 
and  Secretary,  NYSE  to  Margaret }.  Blake,  Special 
Counsel,  Division  of  Market  Regulation, 
Conmiission  (April  IB,  1997). 

*  Letters  from  Simon  Erlich.  Options  Member, 
NYSE;  to  lonathan  G.  Katz,  Secretary.  Commission 
(March  19, 1997)  ("Erlich  Letter");  Andrew 
Rothlein,  Stock  and  Index  Option  Broker-Dealer, 
NYSE,  to  Jonathan  G.  Katz.  Secretary,  Commission 
(April  4. 1997)  ("Rothlein  Letter"):  Isaac  M. 
Ovadiah,  G.P..  to  Jonathan  G.  Katz,  Secretary, 
Commission  (April  7, 1997)  ("Ovadiah  Lettw"); 
Ernest  M.  Cortegiano,  to  Jonathan  G.  Katz, 
Secretary.  Commission  (April  7, 1997)  ("Cortegiano 
Letter");  Issac  M.  Ovadiah,  to  Arthur  Levitt, 
Chairman,  Commission  (April  14, 1997)  ("Ovadiah 
Letter  No.  2");  Michael  Schwartz,  Chairman. 
Committee  on  Options  Proposals  (April  8, 1997) 
("COOP"  Letter). 


and  conditions  by  which  CBOE  would 
acquire  the  NYSE's  options  business. 
The  effective  date  of  the  acquisition  is 
scheduled  for  April  28, 1997,  subject  to 
fulfillment  of  conditions  specified  in  the 
Transfer  Agreement  and  approved  of  this 
proposed  rule  change  and  the  parallel 
filing  by  CBOE.^ 

In  accordance  with  the  Transfisr 
Agreement,  CBOE  will  create  and  issue 
75  options  trading  permits  ("Permits"), 
each  having  a  seven-year  duration. 
Subject  to  limited  exceptions,  the 
Permits  may  not  be  sold,  leased  or 
transferred  for  a  period  of  one  year  after 
the  effective  date  under  the  transfer 
Agreement.  The  Permits  will  provide  for 
trading  on  a  new  and  separate  trading 
floor  at  CBOE's  Chicago  facility. 
Representatives  of  the  Exchange's 
options  community  have  been  provided 
an  opportunity  to  participate  in  the 
design  of  the  new  trading  floor,  which 
will  have  services  and  support  facilities 
comparable  to  those  used  on  CBOE's 
principal  options  trading  floor.  Upon 
qualification  pursuant  to  CBOE  rules. 
Permit  recipients  will  have  (1)  the  right 
to  act  as  broker  or  dealer  in  transferred 
options  (i.e.,  options  traded  on  NYSE 
and  not  dually  listed  on  CBOE),  as  well 
as  in  options  subsequenUy  allocated  to 
the  program  by  CBOE;  (2)  the  right  to 
trade  "by  order"  as  principal  on  CBOE's 
principal  trading  facility  those  options 
dually  listed  on  NYSE  and  CBOE;  and 
(3)  the  right  to  trade  "by  order"  as 
principal  on  CBOE's  principal  trading 
facility  any  other  classes  of  CBOE 
options  up  to  an  aggregate  of  20  percent 
of  the  holder's  quarterly  contract 
volume  on  CBOE. 

In  addition,  each  NYSE  options 
specialist  unit  Permit  holder  will  be 
appointed  as  the  CBOE  Designated  a 
Primary  Market-Maker  ("DPM")  in  its 
transferred  specialty  options.  CBOE  will 
allocate  to  the  new  program  securities 
imderlying  at  least  14  new  options 
classes  per  year  for  the  first  seven  years 
after  the  transfer. 

Permit  holders  will  be  deemed 
limited  members  of  the  CBOE,  subject 
generally  to  the  same  obligations  under 
the  CBOE  rules  as  are  regular  CBOE 
members,  with  certain  exceptions.  One 
notable  exception  is  that  application 
fees  will  be  waived  in  certain  instances. 
Also,  under  certain  circumstances, 
recipients  of  Permits  or  their  nominees 
who  move  their  principal  residence  to 
Chicago  and  qualify  under  CBOE  rules 
may  receive  up  to  $10,000  per  Permit 
for  customary  moving  expenses. 


Each  Exchange  non-specialist  options 
firm,  including  sole  proprietors,  doing 
business  on  the  NYSE  options  floor  will 
be  offered  the  same  number  of  Permits- 
as  that  firm  had  in  valid  NYSE  floor 
badges  as  of  December  5. 1996. 
However,  in  order  for  the  firm  to 
actually  receive  Permits,  the  firm's 
individual  badge  holders  on  that  date 
must  personally  qualify  and  trade  on 
CBOE  as  individiial  Permit  holders  or  as 
"nominees"  of  the  firms  owning 
Permits.  Consistent  with  CBOE  rules 
permitting  partnerships  and 
corporations  to  be  members,  the  firms 
themselves  may  own  Permits.  CBOE 
may  impose  limits  on  transfers  on 
Permits  and  prohibit  substitutions  of 
nominee  in  a  manner  designed  to 
assure  that  Permits  are  not  transferred, 
and  that  nominees  remain  with  the  firm 
at  CBOE  for  one  year  after  issuance. 

As  in  the  case  of  non-specialist  firms, 
each  Exchange  specialist  options  firm, 
including  joint  books,  will  be  offered 
the  same  number  of  Permits  as  that  firm 
had  in  valid  NYSE  floor  badges  as  of 
December  5, 1996.  However  in  contrast 
to  non-specialist  firms,  no  specified 
individual  will  be  required  to  be  a 
specialist  firm's  nominee  or  to  move  to 
or  remain  at  CBOE  as  a  condition  of  a 
Permit's  effectiveness.  Instead,  the 
specialist  firms  can  select  the  persons  to 
become  nominees  and  use  the  Permits. 
Nominees  may  be  freely  substituted,  but 
CBOE  may  impose  limits  on  transfers  of 
Permits  designed  to  assure  that  Permits 
are  not  transferred  for  one  year  after 
issuance. 

CBOE  will  lease  out  any  of  the  75 
Permits  not  issued  as  specified  above,  as 
well  as  any  Permits  revoked  due  to 
violation  of  CBOE  restrictions  on 
transfer  and  substitution  of  nominees, 
through  an  auction  or  other  competitive 
processes.  The  proceeds  from  the  leases 
will  be  distributed  pro  rata  to  the 
approximately  92  persons  who.  as  a 
result  of  their  options  trading  rights 
("OTR").  were  entiUed  to  possible 
benefits.^ 

The  piuchase  price  under  the  Transfsr 
Agreement  is  $5,000,000.  The  Exchange 
will  retain  $1.2  million  of  the  purchase 
price  to  partially  offset  Exchange  exit 


>On  April  23, 1997.  the  Commission  approved 
the  parallel  CBOE  filing.  See  Securities  Exchange 
Act  Release  No.  38541  (April  23,  1997). 


*  Because  there  are  as  many  OTRs  as  there  are 
Exchange  members  (a  total  of  1366),  but  only  92 
OTRs  were  directly  involved  in  the  options 
business,  there  was  an  excess  of  1274  OTRs,  thus 
complicating  negotiations  to  obtain  cost-free  trading 
permits.  Accordingly,  by  resolution  on  September 
5, 1996,  the  Exchange's  Board  limited  the  universe 
of  OTR  holders  potentially  entitled  to  direct 
benefits  from  the  transfer  to  present  and  future 
holders  of  the  92  "activated"  OTRs,  that  is.  to;  (1) 
Regular  members  who  already  were  using  or  leasing 
out  their  OTRs,  (2)  holders  of  OTRs  separated  from 
equity  memberships,  and  (3)  subsequent  purchasers 
from  them. 
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costs  and  as  compensation  for  a  ten-year 
license  given  to  CBOE  to  list  and  trade 
options  on  the  NYSE  Composite  Index. 
The  Exchange  will  distribute  the 
remaining  $3.8  million  of  the  purchase 
price,  net  of  an  appropriate  tax  reserve, 
on  a  pro  rata  basis  to  all  of  its  1366 
members,  subject  to  a  determination  of 
whether  or  not  the  distribution  will  be 
taxed  both  to  the  Exchange  and  to  the 
member  recipients.  The  tax  reserve  also 
includes  a  component  designed  as  a 
precaution  to  address  the  possibility 
that  the  lease  pool  proceeds  (discussed 
herein)  may  result  in  imputed  income  to 
the  Exchange.  The  Exchange  will  apply 
to  the  Internal  Revenue  Service  for 
Private  Letter  Rulings  to  resolve  the  two 
tax  questions.  Pending  receipt  of  the 
rulings,  CBOE  will  pay  the  ^.8  million 
into  an  Escrow  Accoimt. 

If  the  Exchange  receives  an  adverse 
ruling  on  the  lease  proceeds,  a  portion 
of  the  escrow  account  will  be  released 
annually  as  needed  to  fund  tax 
payments,  with  any  surplus  in  excess  of 
$1000  in  the  escrow  account  after 
funding  of  any  Exchange  tax  payments 
on  lease  pool  proceeds  being  paid  either 
to  the  NYSE  Foundation  '  or  pro  rata  to 
the  Exchange's  1366  members.^  If  the 
Exchange  receives  an  adverse  ruling  on 
the  distribution  to  the  1366  members, 
distribution  (net  of  any  tax  reserve  for 
the  lease  pool  proceeds)  of  some  or  all 
of  the  escrow  account  may  be  made  to 
the  NYSE  Foundation  instead  of  the 
1366  members.  Under  no  circumstances 
will  escrow  funds,  except  for  amoimts 
owed  to  the  Exchange  and  any  tax 
reserves  or  reserve  surplus  less  than 
$1000,  be  distributed  other  than  to  the 
1366  members  or  the  NYSE  Foundation. 

The  Exchange  proposes  to  retain 
discretion  to  require  payment  of 
outstanding  amounts  owing  to  the 
Exchange  by  OTR  holders  through  the 
distribution  lease  pool  proceeds  or  by 
conditioning  the  receipt  of  Permits  upon 
[>ayment  of  outstanding  debts.  (See,  e.g., 
NYSE  Constitution,  Article  II.  Section  8; 
NYSE  Rule  795(d)(i);  and  NYSE  Rule 


'The  NYSE  Foundation,  authorized  by  the  Board 
of  Directors  of  the  Exchange  in  October  1963  and 
incorporated  as  a  not-for-profit  orgaitization  in 
November  1983.  provides  funds  for  educational, 
dvic  and  charitable  purposes.  The  Foundation's 
charitable  giving  focuses  on  three  main  areas: 
education,  quality  of  life,  and  community.  The 
escrow  funds  would  be  available  for  any  such 
purposes  other  than  those  specifically  targeted  at 
the  securities  industry. 

*  See  supra  note  3.  As  originally  filed,  any  surplus 
remaining  in  escrow  after  tax  payments  on  the  lease 
pool  proceeds  would  revert  to  the  Exchai^e's 
treasury.  The  amendment  states  that  any  surplus,  in 
excess  of  SlOOO.  of  reserve  tax  funds  remaining  in 
the  escrow  account  after  tax  paymenU  on  lease  pool 
proceeds  will  be  paid  either  to  the  NYSE 
Foundation  or  pro  rata  to  the  Exchange's  1366 
members. 


795.10,  Supplementary  Material.)  The 
Exchange  also  originally  proposed  to 
retain  the  discretion  to  require  the 
transfer  of  separated  OTRs  to  the 
Exchange.  In  its  letter  responding  to 
commenters,  however,  the  Exchange 
stated  its  intention  not  to  exercise  this 
discretion." 

m.  Commeiits 

The  Commission  received  six 
comment  letters  in  response  to  the 
filing,  with  one  commenter  submitting 
two  letters.!"  Four  commenters  opposed 
the  NYSE's  transfer  of  its  options 
business,!!  and  one  commenter  favored 
the  transfer.!*  The  Exchange  submitted 
a  letter  in  response  to  those  commenters 
in  opposition  to  the  proposal.  !3 

The  four  opposing  commenters 
believe  the  traJosfer  is  discriminatory  in 
that  it  treats  differently  non-specialist 
firms  that  have  leased  their  OTRs  versus 
non-specialist  firms  that  have  not.!* 
Specifically,  these  commenters  argue 
that  a  non-specialist  firm  leasing  out 
OTRs  will  not  have  the  right  to  receive 
a  Permit  on  the  CBOE,  while  non- 
specialist  firms  that  have  not  leased  out 
their  OTRs  may  receive  Permits  for  their 
individual  badge  holders.  One 
commenter  questioned  why  the  lessees 
of  Permits  acquire  more  privileges  than 
the  actual  lessors.!' 

Three  opposing  commenters  state 
their  disagreement  with  the  difference 
in  treatment  of  specialists  and  non- 
specialists  firms  in  the  transfer.!^  These 
commenters  argue  that  allowing 
specialist  firms  to  designate  a  nominee 
for  trading  NYSE  Options,  while 
denying  that  benefit  to  non-specialist 
firms,  is  an ti -competitive  and  unfair. 
One  commenter  argues  that  Lbis  will 
have  no  constructive  purpose  and  will 
only  serve  to  drive  non-specialist  firms 
out  of  business.!^ 

Two  opposing  commenters  question 
the  actual  subject  matter  of  the  sale.!" 
One  commenter  questions  how  one 
exchange  may  sell  to  another  exchange 
that  which  it  has  been  granted  for  free 


•  See  hfVSE  Letter. 

'"See  supra  note  4. 

"  See  Erlich  Letter.  Rothlein  Letter;  Ovadiah 
Letter  (April  4, 1997):  Cortegiano  Letter.  Ovadiah 
Letter  No.  2  (April  10. 1997). 

"See  COOP  Letter. 

"Letter  from  Richard  P.  Bernard.  Executive  Vice 
President  and  General  Counsel,  NYSE,  to  Michael 
A.  Walinskas.  Senior  Special  Counsel,  Division  of 
Market  Regulation.  Commission  (April  21, 1997) 
("NYSE  Letter"). 

**  See  Erlich  Letter:  Rothlein  Letter:  Ovadiah 
Letter  (April  4, 1997):  Cortegiano  Letter. 

"See  Ovadiah  Letter  (April  4, 1997). 

••See  Erlich  Letter:  Ovadiah  Letter  (April  4. 
1997):  Cortegiano  Letter. 

"See  Cortegiano  Letter. 

"  See  Erlich  Letter:  Cortegiano  Letter. 


(i.e.,  the  right  to  trade  in  certain 
options).!'  Another  commenter 
essentially  believes  CBOE  is  purchasing 
exclusive  listing  programs  for  the 
options  currently  listed  on  CBOE  and 
^^YSE,  as  well  as  trading  privileges  in 
those  options  allocated  to  NYSE.  2° 

Two  opposing  commenters  question 
the  validity  of  the  lease  pool.*!  They 
believe  there  is  no  assurance  that  any 
revenue  will  be  generated  from  the  lease 
pool. 

One  commenter  was  in  favor  of  the 
proposal. 2 2  This  commenter  believes  the 
relative  size  of  the  NYSE  Options 
program,  coupled  with  the  NYSE's  lack 
of  automatic  execution  capability  for 
options,  has  led  to  cost  inefficiencies. 
This  commenter  believes  that  the 
efficiencies  available  at  CBOE  will  more 
than  off-set  any  potential  reduction  in 
intermarket  competition. 

In  response  to  commenters,  the 
Exchange  states  that  the  proposal  is  not 
anticompetitive  or  discriminatory  in  its 
treatment  of  specialist  versus  non- 
specialist  firms,  but  merely  reflects  the 
premium  placed  on  specialists  as 
opposed  to  non-specialists  participating 
in  the  transfer.  The  Exchange  further 
states  that  a  badge  holder  of  a  non- 
specialist  firm  can  receive  the  benefits 
of  a  Permit  so  long  as  it  contributes  the 
attributes  that  CBOE  believes  will  most 
enhance  success  in  the  transferred 
market.  The  Exchange  states  that  the 
number  of  Permits  negotiated  were 
based  on  what  the  market  would 
economically  support  and  the  desire  to 
maximize  the  business  opportunities 
created  in  the  transferred  market.  The 
Exchange  believes  that  the  resolution  is 
both  reasonable  and  fair. 

In  response  to  commenters'  assertions 
of  lost  or  reduced  OTR  lease  revenues 
as  a  result  of  the  sale,  the  Exchange 
notes  that,  subject  to  certain 
contingencies,  OTR  owners  will  receive, 
for  seven  years,  payments  from  the 
CBOE  lease  pool  that  are  anticipated  to 
substantially  exceed  typical  lease 
payments  now  received  for  OTRs. 
Moreover,  the  Exchange  states  that  had 
it  simply  ceased  operation  of  its  options 
business  without  transferring  it  to 
CBOE,  OTR  lessors  would  thereafter 
have  received  no  lease  payments  of  any 
kind. 

The  Exchange  states  that  the  proposal 
is  not  monopolistic  or  an  unlawful 
circumvention  of  Commission  policy  on 
dual  listing  of  options.  The  Exchange 
states  that  it  has  no  agreement  with 
CBOE  to  restrict  dual  listings  of  options 
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or  to  restrict,  monopolize  or  foreclose 
any  market.  Fiirthermore,  the  Exchange 
notes  that  the  agreement  with  CBC^ 
does  not  contain  a  covenant  not  to 
compete.  The  Exchange  has  agreed  to 
pay  $500,000  to  CBOE  if,  within  one 
year  of  the  Effective  Date,  NYSE 
determines  to  reenter  the  options 
business.  According  to  NYSE,  this 
payment  acts  as  a  one-time  "benefit  of 
the  baraain"  payment  to  CBOE. 

Finafly,  the  Exchange  notes  that  the 
value  of  the  transfer  of  the  Exchange's 
options  business  was  determined  by 
competitive  bids  in  a  free  and  open 
market  setting. 

IV.  Discussion 

The  Commission  believes  NYSE's 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.*3  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  perfect 
the  mechanism  of  a  free  and  open 
national  market  system,  and,  in  general, 
to  further  investor  protection  and  the 
public  interest. 

Early  last  year,  the  NYSE  conducted 
a  strategic  review  of  the  13-year 
operation  of  its  options  business.  In  the 
course  of  the  review,  the  Exchange 
considered  the  potential  for  overall 
growth  in  the  options  industry,  explored 
die  needs  of  the  order-providhig  firms 
and  the  relationships  through  which  the 
options  business  is  done,  assessed  the 
existing  capacity  and  structure  in  the 
options  industry  and  the  Exchange's 
existing  and  potential  competitive 
position,  and  examined  the  scale  of  the 
effort  necessary  to  make  the  Exchange's 
options  business  line  profitable.  The 
Exchange  concluded  that  remaining  in 
the  options  business,  even  at  the  then- 
current  market  share,  would  require 
significant  capital  expenditures,  and 
that  any  effort  to  significantly  improve 
market  share  would  require  an 
enormous  expenditure  of  capital  and 
human  resources.  After  analyzing  its 
strategic  review,  the  NYSE  determined 
that  it  was  in  the  best  interest  of  its 
members  that  the  options  business  be 
transferred  elsewhere  rather  than 
terminated.  The  Transfer  Agreement 
between  NYSE  and  the  CBOE  represents 
the  culmination  of  NYSE's  efforts  to 
transfer  the  options  business. 

Based  on  the  representations  of  the 
NYSE,  and  after  review  of  the  proposed 
filing  and  submitted  comment  letters, 
the  Commission  has  determined  the 
Exchange's  proposal  is  consistent  mth 
the  overall  public  interest.  The 
Exchange  conducted  a  careful 


M15U.S.C78J[b)(5). 


assessments  and  review  of  its  options 
business  and  determined  that  it  no 
longer  wished  to  continue  this  business. 
There  is  nothing  in  the  Act  that  compels 
the  NYSE  to  continue  to  trade  a 
particular  product  line.  Moreover,  the 
NYSE  is  permitted  to  terminate  the 
options  business  entirely  (consistent 
with  an  orderly  wind-down  of  existing 
positions).  Rather  than  simply  terminate 
its  options  business,  the  NYSE 
attempted  to  package  its  options 
business  as  a  whole  and  attempted  to 
transfer  it  to  another  exchange  in  return 
for  certain  privileges  accruing  to  NYSE 
options  members  and  consideration 
paid  to  NYSE  members.  This  not  only 
facilitated  the  transfer  of  a  talent  pool  to 
the  CBOE,  but  also  directly  benefited 
NYSE  membere. 

According  to  the  Exchange,  it  diose 
CBOE  from  among  those  exchanges 
showing  interest  in  the  transfer  because 
opportimities  for  traders  were  best  at 
CBOE.  Furthermore,  the  CBOE  bid  was 
selected  through  an  open  and 
competitive  process,  with  NYSE 
determining  that  the  CBOE  bid  was 
superior  both  from  a  financial 
perspective,  and  in  terms  of  the 
opportunity  it  promised  NYSE  Options 
traders  and  brokers  to  continue  making 
their  living  in  the  options  business.  The 
Commission  recognizes  that  the  transfer 
may  create  hardships  for  some  existing 
NYSE  members.  However,  the 
Commission  believes  that  the  NYSE  has 
made  reasonable  efforts  to  achieve  a 
solution  that  has  maximized  the  value 
of  the  NYSE  Options  program. 
Particularly,  given  the  available 
alternative  to  the  NYSE  of  terminating 
the  business  altogether,  the  Ck)mmission 
believes  the  transfer  provides  additional 
opportunities  for  NYSE  options  traders 
and  brokers  that  the  NYSE  was  under  no 
obligation  to  provide  under  the  federal 
securities  laws. 

In  response  to  commenters  concerns 
regarding  the  disparity  in  the  treatment 
of  specialist  firms  versus  non-specialist 
firms,  the  Commission  believes  that 
such  differential  treatment  is  justified 
given  the  available  alternatives.  As 
noted  by  the  Exchange,  the;elements  of 
the  transfer  outlined  above  represent  a 
series  of  pragmatic  compromises 
negotiated  to  reconcile  the  respective 
goals  of  the  Exchange  and  CBOE.  NYSE 
sought  to  minimize  the  disruption  in  the 
lives  of  the  option  badge  holders  and  to 
maximize  the  opportiinity  for  its  options 
traders  and  brokers  to  continue  to  make 
their  living  in  the  options  business  after 
the  transfer. 

CBOE  sought  to  maximize  the  success 
of  the  transferred  market  as  a  whole  by 
seeking  to  assure  (1)  that  the  NYSE 
Options  specialists  participated  in  the 


transfer,  (2)  that  NYSE  Opticm  traders 
and  broken  with  trading  experience 
moved  to  Chicago,  and  (3)  that  the 
ntmiber  of  Permits  issued  optimized  the 
viability  of  the  transferred  maiket  as  a 
whole  and  of  the  businesses  of  the 
Permit  holders  individually.  Thus  the 
Transfer  Agreement's  "homesteader" 
element  was  designed  to  support 
CBOE's  general  goal  of  attracting 
experienced  traders.  However,  the 
omission  of  a  homesteading  requirement 
for  specialists  reflects  the  Mgher  priority 
attadied  by  CBOE  to  assuring  that  all  of 
the  options  specialists  participated  in 
the  transfer.  The  terms  of  the  business 
agreement  negotiated  and  agreed  to  by 
the  NYSE  and  CBOE  do  not  appear 
inconsistent  Mrith  the  federal  securities 
laws. 

The  Commission  believes  that  the 
Transfer  Agreement's  provision  for 
specialists  to  designate  a  nominee 
constitutes  a  reasonable  method  to 
encourage  specialist  firms  to  participate 
in  the  transfer.  The  difference  in 
treatment  between  the  specialist  and 
non-specialist  firms  recognizes  their 
largely  disparate  backgroimds,  rights, 
duties  and  functions.  The  Commission 
believes  it  is  within  the  reasonable 
business  judgement  of  the  CBOE  to  treat 
the  two  types  of  options  traders 
differently.  Due  to  the  expertise  of  the 
specialist  firms  in  trading  NYSE 
Options,  the  capital  commitment  of  the 
speciaUst  firms,  and  the  relationships 
they  have  established  with  order  routing 
firms,  it  is  reasonable  for  CBOE  to  grant 
them  more  flexible  Permits  than  other 
NYSE  Option  members. 

The  Transfer  Agreement  also  provides 
for  differing  treatment  among  OTR 
holders.  Given  the  large  numberof  OTR 
holders,  the  Exchange  recognized  the 
need  to  narrow  the  group  eligible  for 
Permits  based  on  activity  and  expertise 
in  trading  of  NYSE  Options.  In  this 
regard,  the  proposal  attempts  to  create 
an  incentive  to  those  individuals  who 
actively  trade  NYSE  Options  (i.e.,  badge 
holders)  to  continue  their  options 
business  at  CBOE.  Some  commentera 
opposed  this  incentive,  noting  it 
imjustly  benefits  lessees  of  OTRs  over 
non-spedahst  firm  lessors,  given  the 
lai^  number  of  outstanding  OTRs, 
however,  the  Commission  believes  it 
was  reasonable  for  the  Exchange  to  limit 
the  number  of  Permits  issued  in  order 
to  achieve  an  economically  beneficial 
transfer  of  the  NYSE  Options  business. 
The  Exchange  made  a  determination 
that  the  transferred  market  would 
economically  support  only  a  limited 
nimiber  of  Permits.  Therefore,  the 
Permits  were  distributed  in  a  way 
designed  to  maximize  business 
opportimities  created  in  the  transferred 
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market,  based  on  its  determination  that 
non-specialist  OTR  lessors  are  less 
likely  to  have  the  knowledge  and 
proficiency  of  their  lessees  in  trading 
NYSE  Options. 

However,  the  Exchange  did  not  intend 
to  penalize  the  lessors,  and  in  an  effect 
to  compensate  these  OTR  holders,  it 
created  the  lease  pool  concept,  from 
which  the  lessors  will  receive  direct 
benefits  fit>m  leasing  of  excess  Permits. 
As  the  NYSE  noted,  its  anticipates, 
given  certain  contingencies,  that 
payments  from  the  lease  pool  will 
exceed  lease  payments  now  received  for 
OTRs.  Accordingly,  the  Commission 
believes  that  the  established  limit  on 
Permits,  the  manner  in  which  they  are 
to  be  distributed,  and  the  lease  pool 
program,  are  all  reasonable  provisions 
contained  in  the  Transfer  Agreement.  By 
limiting  Permits  to  experienced  NYSE 
Options  traders,  the  Commission 
believes  the  Exchange's  goal  of 
transferring  a  pool  of  trained  experts  in 
NYSE  Options  is  more  likely  to  be  met. 

Some  commenters  questioned  the 
validity  of  the  transfer  and  believe  it  is 
noting  more  than  the  purchase  of 
trading  rights  in  NYSE-hsted  options. 
The  Commission  would  regard  any 
anticompetitive  arrangements  in  the 
trading  of  options  to  be  of  very  serious 
concern,  but  after  reviewing  the 
proposed  transfer  closely,  the 
Commission  disagrees  with  these 
assertions.  As  the  Exchange  noted  in  its 
letter  responding  to  commenters.^*  there 
is  no  agreement  between  NYSE  or  CBOE 
to  restrict  dual  listing  of  options  or  to 
restrict,  monopolize  or  foreclose  any 
market.  The  Commission  believes  that 
the  proposal  provides  an  appropriate 
vehicle  for  the  CBOE  to  purchase, 
through  an  organized  transaction,  a 
trained  pool  of  talent  with  experience  in 
the  trading  characteristics  of  NYSE 
Options."  The  Conmiission  notes  that 
any  other  options  exchange  may,  at  any 
time,  trade  all  or  some  NYSE  Options. 
Furthermore,  the  Commission  believes 
that  the  transfer  provides  a  viable  choice 
of  these  NYSE  Options  traders  who 
desire  to  continue  conducting  an 
options  business.  Given  NYSE's 
expressed  intention  to  terminate  options 
trading  on  its  Exchange,  the 
Commission  believes  that  the  transfer  of 
the  options  business  to  CBOE  will 
provide  NYSE  Options  firms  with 
benefits  otherwise  potentially 
unavailable  if  the  NYSE  firms  were  to 
negotiate  individual  with  the  CBOE. 2" 


»*Se«  NYSE  Latter. 

»Th«  be  paid  by  the  CBOE  also  reflecu.  in  part, 
the  ten-year  licenie  granted  to  CBOE  to  enable  it  to 
trade  NYA  Options. 

**The  Commijaion  also  notes  that  any  NYSE 
Options  firm  always  had  the  ability  to  become  a 


Should  the  NYSE  decide  to  re-enter 
the  options  business  within  a  year  of  the 
Effective  Date,  it  has  agreed  to  pay 
CBOE  $500,000.  The  Commission 
behoves  this  agreement  is  reasonable 
and  does  not  constitute  a 
"noncompetition"  agreement  between 
CBOE  and  NYSE,  but  instead  serves  to 
compensate  CBOE  for  portion  of  the 
costs  associated  with  acquiring  the 
NYSE's  Options  business  and 
essentially  refund  the  fee  earned  by  the 
NYSE  for  brokering  the  transfer  of  its 
options  business  to  the  CBOE. 
Moreover,  the  payment  amount  is  so 
small  that  it  would  not  effectively  serve 
as  any  deterrent  to  the  NYSE's  re-entry 
into  trading  NYSE  Options. 

Commenters  questioned  whether  any 
revenue  would  be  generated  from  the 
lease  pool.  The  Commission  believes, 
based  on  the  representations  of  the 
Exchange,  that  the  proceeds  &t>m  the 
lease  pool  may  substantially  exceed 
typical  lease  payment  now  received  for 
OTRs.  The  Commission  notes  that  if  the 
Exchange  had  determined  to  cease 
operation  of  its  options  business,  OTR 
lessors  would  have  received  no  lease 
payment  of  any  kind.  In  this  regard,  the 
Commission  beUeves  the  creation  of  a 
lease  pool  for  distribution  of  lease 
proceeds  is  equitable. 

The  Excha^,  pursuant  to  its 
Constitution  and  rules,  retains  the 
discretion  to  require  payment  of 
outstanding  amounts  owing  to  the 
Exchange  by  conditioning  the  receipt  of 
Permits  thereon,  or  through  the 
distribution  of  lease  pool  proceeds.^' 
The  Conunission  beUeves  such 
discretion  is  reasonable  as  it  will  assure 
the  Exchange  that  upon  the  transfer  of 
OTRs,  outstanding  debts  to  the 
Exchange  will  be  settled.  The 
Commission  believes  this  is  reasonable 
and  will  not  affect  the  substantive  rights 
of  OTR  holders  as  the  provision  is 
currently  applied  for  the  transfer  of 
OTRs. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the  filing 
prior  to  the  30th  day  after  the  date  of 
publication  of  the  notice  of  filing 
because  the  Amendment  does  not  affect 
the  substantive  rights  of  the  members 
and  accelerated  approval  will  faciUtate 
the  iminterrupted  transfer  of  the  NYSE 
Options  business  to  CBOE  as  scheduled. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 


mamber  of  any  other  options  exchange  and  conduct 
an  options  business  on  that  exchange. 

''  NYSE  Constitution.  Article  U.  Section  8;  NYSE 
rule  795(d)(i):  and  NYSE  Rule  795.10. 
Supplementary  Material.  •• 


1.  Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
coram imications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  5th  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  at  the 
principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-97-05  and  should  be 
submitted  by  May  21. 1997. 

VI.  Conclusion        * 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  and  Amendment  No.  1  are 
consistent  with  the  Act  and  the  rules 
and  regulations  thereujider  applicable  to 
the  NYSE,  and  in  particular  Section 
6(b)(5). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2»  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-97-05)  be  and  hereby  is 
approved,  and  that  Amendment  No.  1 
filed  thereto  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margarat  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  97-11087  Filed  4-29-97;  8:45  am) 

BNJJMQCOOC  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  pubUsh  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 


:i 


5  U.S.C  78»(b)(2). 
7CFR200.30-3(aXl2). 
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DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the. 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  ONffi  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3rd  Sti«et,  SW,  5th  floor, 
Washington,  DC  20416,  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


Title:  Loan  Closing  Documents. 

Form  No's.:  SBA  Form  147. 148, 159, 
160,  leOA  529B,  928, 1059. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA 
Loan  Applicants. 

Annual  Responses:  45,000. 

Annual  Burden:  135,000. 

Dated:  April  23, 1997. 
Jacqueline  White, 

Chief,  Administrative  Infonnation  Branch. 
IFR  Doc  97-11110  Filed  4-29-97;  8:45  ami 
MLLWQ  CODE  80aS-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declarstion  of  Disaster  *2950] 

State  of  Arkansas 

As  a  residt  of  the  President's  major 
disaster  declaration  on  April  14, 1997, 
and  an  amendment  thereto  on  April  16, 
I  find  that  the  following  coimties  in  the 
State  of  Arkansas  constitute  a  disaster 
area  due  to  damages  caused  by  severe 


storms  and  flooding  beginning  on  April 
4, 1997  and  continuing:  Columbia, 
Craighead,  Jefferson,  Lonoke,  Ouachita, 
and  Poinsett.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  June  13, 1997,  and 
for  loans  for  economic  injury  until  the 
dose  of  business  on  January  14, 1998  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fc»t  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  iintil  the  specified 
date  at  the  above  location:  Arkansas, 
Calhoun,  Clark.  Cleveland.  Crittenden. 
Cross,  Dallas,  Faulkner,  Grant,  (keene, 
Jackson,  Lafayette,  Lawrence,  Lincoln, 
Mississippi,  Nevada,  Prairie,  Pulaski, 
Union,  and  White  in  the  State  of 
Arkansas;  Clairebome  and  Webster  in 
the  State  of  Louisiana:  and  Dunklin  in 
the  State  of  Missouri.  Interest  rates  are: 


Percent 


ForPtiysiesI  Damage 

IHomeowners  with  credft  availabte  elsewhere  — „ ~ 

Homeowners  without  credtt  avaHatile  etsewtiere  

Businesses  with  credtt  avaMabte  elsewtiere „ 

Businesses  and  rwrt-profit  organizations  wittxxil  credtt  avaiiabie  elsewhere 

Others  (including  rK)fvprolit  organizations)  with  credtt  avaiiabie  elsewttere 

for  Economic  Injury 
Businesses  and  smaH  agricultural  cooperatives  wtthout  credtt  availatite  eisewttere 


8.000 
4.000 
8.000 
4.000 
7.2S0 

4.000 


The  ntunber  assigned  to  this  disaster 
for  physical. damage  is  295006  and  for 
economic  injury  the  numbers  are 
947400  for  Arkansas,  947600  for 
Louisiana,  and  947700  for  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  April  18, 1997. 
Bernard  Kulik, 

Associate  Administrator  fm  Disaster 

Assistance. 

IFR  Doc  97-11104  Filed  4-29-97;  8:45  ami 


Places  and  Times  of  Pubuc 
foruimis 


SOCUL  SECURITY  ADMINISTRATION 

Notice  of  "Social  Security  Forums: 
Privacy  and  Customer  Service  in  ttte 
Electronic  Age" 

AQENCY:  Social  Seciuity  Administration 
(SSA). 

ACTION:  Notice. 


Hartford,  Ck>nn.,  State  of  Con- 

May 5. 1997. 

necticut,  Legislative  Office 

BIdg.,  Room  1-0, 210  Cap- 

ttolAve. 

Des  Moines,  Iowa,  Des 

May  16. 

Moines  Convention  Center. 

San  Jose,  Cat.,  San  Jose 

May  28. 

State  Universtty,  Student 

Union  BIdg. 

Austin,  Tex  

June  6. 

Atlanta,  Ga.,  Richard  E.  Rus- 

June 10. 

sell.  Federal  BIdg. 

Washingkxi.  D.C 

June  16. 

Locations  of  the  other  forums  will  be 
announced  later. 

Type  of  Meeting:  The  forums  are  open 
to  the  public. 

Purpose:  In  our  efforts  to  make  it 
easier  and  simpler  for  our  customers  to 
deal  with  us.  we  are  seeking  new  ways 
to  interact  with  the  public.  SSA  seeks 
the  public's  views  on  how  the  agency 
can  provide  electronic  services  to  the 
pubUc  through  the  Internet  while 
protecting  the  privacy  of  individual 
information  in  our  records. 


Social  Security  is  committed  to 
providing  timely  and  quality  service  to 
its  customers,  while  safeguiuding 
individual  privacy.  To  help  meet  these 
commitments.  SSA's  business  plan 
includes  the  testing  and  implementation 
of  sectire  electronic  services  directiy  to 
the  public  on  networks  such  as  the 
Internet.  Over  the  past  year,  SSA  has 
initiated  several  important  Internet  test 
services.  One  of  these  tests  allows 
individuals  to  request  and  receive  their 
Personal  Framings  and  Benefit  Estimate 
Statement  (PEBES)  using  an  online, 
interactive  process  at  the  Social  Security 
Administration  Internet  server.  Social 
Security  Online  (http://www.ssa.gov). 

PEBES  information  includes  a  year- 
by-year  display  of  an  individual's 
earnings  covered  by  Social  Security  and 
Medicare;  the  Social  Seciuity  taxes 
paid,  and  an  estimate  of  retirement, 
survivors,  and  disability  benefits.  The 
PEBES  does  not  include  ciinent  year 
earnings,  employer  information,  or  any 
information  that  could  reveal  the 
whereabouts  of  an  individual. 

Nothing  is  more  important  to  Social 
Security  than  maintaining  the  pubUc's 
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confidence  in  our  ability  to  cany  out 
our  mission  by  protecting  the  privacy  of 
sensitive  information  we  maintain  about 
individual  workers  and  beneficiaries. 
That  confidence  was  questioned 
following  the  start  of  our  test  of  the 
interactive  PEBES  service.  In  response 
to  those  concerns.  Social  Security 
suspended  the  interactive  PEBES  test  on 
April  9. 1997.  When  the  online  service 
was  suspended,  the  Acting 
Commissioner  stated  that  he  wanted  to 
conduct  a  series  of  forums  with  the 
public  to  discuss  issues  of  privacy  and 
security  in  providing  electronic  services 
directly  to  the  pubUc.  Our  desire  is  to 
provide  customers  with  ready  access  to 
their  personal  information  without 
compromising  privacy  and  without 
excessive  barriers  and  costs. 

In  soliciting  public  views  in  the 
forums  (and  in  comments  outside  the 
forums),  SSA  welcomes  expert  and 
general  public  input  on  the  following 
questions: 

— In  providing  electronic  services,  what 
information  should  SSA  require  from 
a  ciistomer  for  authentication  of 
identity? 
— Beyond  information  obtained  directly 
from  the  customer,  what  further 
safeguards  should  SSA  employ  to 
support  customer  authentication  and 
privacy  in  electronic  transactions? 
Which  safeguards  should  be 
employed  in  the  near  term,  and  which 
in  the  longer  term? 
— Should  we  reinstate  the  PEBES  online 
service  with  minor  additions  to  the 
safeguards  we  had  in  place,  should 
we  reinstate  it  only  with  fundamental 
changes  to  our  safeguards,  or  should 
we  not  reinstate  it  at  all? 
— If  you  believe  electronic  PEBES 
should  be  reinstated,  what  additional 
safeguards  should  we  include? 
— Because  the  question  of  maintaining 
privacy  in  electronic  transactions  has 
far-reaching  implications  in  both  the 
public  and  private  sectors,  what  other 
matters  should  SSA  consider  in 
addressing  this  major  public  policy 
issue? 

Ground  Rules  and  Agenda 

The  following  general  procediue  will 
be  followed  for  each  forum: 

•  Experts  and  members  of  the  general 
public  are  invited  to  attend  the  forums, 
state  their  views  on  these  issues  to  an 
SSA  executive  panel,  and  submit 
written  statements. 

•  Statements  may  be  submitted  to 
SSA  before,  at,  or  after  the  forums,  with 
all  statements  submitted  no  later  than 
June  20,  1997.  Each  statement  should 
include  a  one-page  summary  of  the 
submitter's  views,  focusing  primarily  on 
answers  to  the  questions  posed  above. 


•  Each  panel  member  will  have  five 
to  eight  minutes,  and  each  member  of 
the  public  will  have  four  minutes*  to 
state  his/her  views,  with  added  time 
given  to  respond  to  questions  seeking 
clarification  from  the  SSA  executive 
panel. 

Agenda  (subject  to  change): 
11:30  am 

Registration  of  experts  and  members 
of  the  public 

Noon 

Welcome  and  introduction  by  SSA 
panel;  explanation  of  ground  rules 
12:30  pm 

Panel  of  privacy  experts  and 
consumer  advocates  presents  its 
views 

1:30  pm 

Panel  of  computer  technology  experts 
presents  its  views 

2:45  pm 

Panel  of  business  experts  (commerce, 
banking,  financial  planning) 
presents  its  views 

3:45  pm 

Members  of  public  present  their  views 

5.30  pm 

Closing  remarks  by  SSA  executive 
panel 

National  Electronic  Town  Meeting 

In  addition  to  these  public  forums. 
SSA  will  conduct  a  National  Electronic 
Town  Meeting  through  its  Internet  web 
site.  Dates  and  other  details  will  be 
available  later  on  Social  Seciuity 
Online,  www.ssa.gov. 

How  to  Notify  SSA 

Mail: 

SSA  Forums.  Social  Security 
Administration.  Room  4-C-5 
Annex.  Baltimore  MD  21235 

Fax:  410-965-0695 

Internet  mail:  publicforumOssa.gov 

We  welcome  your  written  statement 
even  if  you  are  unable  to  attend  one  of 
the  forums  or  participate  in  the 
electronic  town  meeting. 

Questions  about  fonun  procedures 
may  be  telephoned  to:  Linda 
Thibodeaux.  Social  Seciuity 
Administration,  410-966-6222. 

Dated:  April  25. 1997. 
loan  E.  Waimni^, 

Deputy  Commissioner  for  Communications. 
(PR  Doc.  97-11300  Filed  4-29-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK>N 

Coast  QiMrd 
[CQD  97-022] 

Chemical  Transportation  Advisory 
Committee;  Sut>committee  on  the 
Review/Update  of  Vapor  Control 
System  Regulations  Meetings 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Vapor  Control  System 
(VCS)  Regulations  Review/Update 
Subcommittee  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  meet  to  continue  work  on 
developing  a  recommended  revision  of 
the  marine  vapor  control  regulations 
found  in  Title  33,  Code  of  Federal 
Regulations.  Part  154  and  Title  46.  Code 
of  Federal  Regulations,  Part  39.  The 
meetings  are  open  to  the  public. 
DATES:  The  meetings  of  the  VCS 
Subcommittee  will  be  held  on  May  19. 
1997.  bom  9  a.m.  to  4  p.m.  and  May  20. 
1997.  bom  8  a.m.  to  3  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  May  12. 1997. 
AOOnESSES:  The  meetings  of  the  VCS 
Subcommittee  will  be  held  in  the 
training  academy  conference  room.  ABS 
Plaza.  16855  Northchase  Drive. 
Houston,  TX  77060.  For  directions  to 
the  meetings,  please  contact  Lieutenant 
J.J.  Plunkett.  Commandant  (G-MSO-3), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington.  DC 
20593-0001. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Paul  J.  Book,  American  Commercial 
Barge  Line  Company;  telephone  (812) 
288-0220.  fax  (812)  288-0478  or 
Lieutenant  J.J.  Plunkett,  Commandant 
(G-MSO-3).  U.S.  Coast  Guard.  2100 
Second  Street  SW.,  Washington,  EXD 
20593-0001;  telephone  (202)  267-0087, 
fax  (202)  267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meetings 

The  agenda  includes  the  following: 

(1)  Presentation  of  each  subcommittee 
member's  work  thus  far  and  plans  for 
the  future. 

(2)  Review  and  discussion  of  the  work 
completed  by  each  member. 

(3)  Discussion  of  joint  facility/vessel 
opportunities  for  improvements  to  the 
VCS  program. 

After  meeting  together,  the 
subcommittee  members  will  form  into 
two  work  groups  to  discuss  in  detail 


their  assigned  tasks.  The  two  groups  are 
Cacility  VCS  work  group  and  vessel  VCS 
work  group. 

Procedural 

These  meetings  are  open  to  the 
public.  At  the  Subcommittee 
Chairperson's  discretion,  members  of 
the  public  may  make  oral  presentations 
dtuing  the  meetings.  Persons  wishing  to 
make  oral  presentations  at  the  meetings 
should  notify  Mr.  Book  no  later  than 
May  12, 1997.  Written  material  for 
distribution  at  the  meetings  should 
reach  the  Coast  Guard  no  later  than  May 
12, 1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  subcommittee  in  advance 
of  the  meetings,  that  person  shotild 
submit  25  copies  to  Mr.  Book  no  later 
than  Ktey  12, 1997. 

Infionnation  on  Serrkes  for  the 
DisabM 

For  information  on  facilities  or 
services  for  the  disabled  or  to  request 
special  assistance  at  the  meetings, 
contact  Lieutenant  Plunkett  as  soon  as 
possible. 

Dated:  April  18. 1997.  / 

Joseph  J.  Aogale. 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  97-11212  Filed  4-29-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  and  Putillc 
Hearing  Capacity  and  Delay  Study; 
Syracuse-Hancodi  Inlematlonal 
Airport,  Syracuae.  New  York 

SUMMARY:  On  November  26. 1996.  the 
Federal  Aviation  Administration  (FAA) 
issued  a  Record  of  Decision  (ROD) 
setting  out  the  FAA's  consideration  of 
environmental  and  other  factors  for 
Airport  Layout  Plan  (ALP)  approval  and 
Federal  financial  participation  in 
eligible  projects  associated  with  land 
acquisition;  conditional  approval  for 
construction  of  a  new  east-west  runway, 
related  taxiways,  and  precision 
instnmient  approach  capabilities  for 
both  ends  of  the  new  runway,  pending 
capacity  analysis  using  simulation 
modeling,  as  further  described  imder 
the  ROD'S  "Mitigation".  The  decision 
made  by  the  ROD  constitutes  Federal 
environmental  approval  for  the  project, 
the  requirements  for  which  were 
imposed  by  applicable  environmental 
statutes  and  regulations,  and  have  been 
satisfied  by  an  Environmental  Impact 


Statement  (HIS),  signed  on  April  12. 
1996. 

Section  X  of  the  ROD.  "Mitigati(Mi". 
stated  that  runway  omstruction  shall 
not  commence  until  several  actions  are 
accomplished.  The  first  action,  which  is 
the  subject  of  this  Notice,  stated:  "A 
runway  ccmstructicm  phasing  plan  shall 
be  developed  by  the  City  of  Syracuse,  to 
be  based  on  a  comprehensive  capacity 
and  delay  study  using  the  FAA 
approved  simuJation  model 
Etetermining  factore  of  runway  need  and 
timing  shall  include  hours  of  delay  and 
cost  of  delay  relative  to  annual  and 
daily  aircraft  operational  levels.  This 
Study  should  consider  all  available 
technology  and  air  traffic  procedures  in 
its  evaluation  of  existing  runway 
capacities.  The  study  shall  be  reviewed 
and  approved  by  the  FAA  and  will  be 
made  available  to  all  interested  parties 
upon  request."  The  Airport  Capacity 
Study  has  been  made  available  by  the 
Qty  of  Syracuse  for  pubfic  review  and 
comment  on  April  18. 1997.  Notice  by 
the  City  of  Syracuse  was  made  in  both 
the  Herald  Journal  and  Post  Standard 
Newspapera  to  run  for  ten  (10) 
consecutive  days. 

EFFECTIVE  DATE:  This  Notice  is  effective 
on  the  publication  date  of  this  Notice. 
The  public  comment  period  on  the 
Airport  Capacity  Study  will  end  on  Jime 
3, 1997,  two  weeks  subsequent  to  the 
public  hearing. 

SUPPLEMENTARY  MFORMATION:  Interested 
peraons  are  invited  to  comment  on  the 
Airport  Capacity  Study  by  submitting 
written  comments  to:  Mr.  Kenneth 
Kroll,  Federal  Aviation  Administration 
Federal  Building,  Airports  Division, 
AEA-610,  JFK  International  Airport. 
Jamaica,  New  Yoric  11430.  (718)  553- 
3357. 

All  substantive  comments  will  be 
considered  by  the  FAA  in  its  decision 
regarding  the  need  and  timing  of  the 
proposed  new  runway.  The  public  is 
invited  to  review  the  Syracuse  Airport 
Capacity  Study,  which  will  be  available 
at  the  following  locations  during  normal 
business  hours: 
Federal  Aviation  Administration. 

Fitzgerald  Federal  Building  111.  JFK 

International  Airpwt,  Jamaica.  New 

York  11430 
Department  of  Aviation.  Office  of  the 

Commissioner  Aviation,  Syracuse 

Hancock  International  Airport 
City  of  Syractise,  City  Clerk,  Qty  Hall, 

201  East  Washington  Street 
Onondaga  County  Public  Library, 

Central  Library,  447  South  Salina 

Street 
Onondaga  Coimty,  Office  of  the  Coimty 

Clerk,  Onondaga  County  Qvic  Center, 

401  Montgomery  Street 


Town  of  Qcero,  Office  of  the  Town 

Clerie.  8236  South  Main  Street,  acero 
Town  of  Clay,  Office  of  the  Town  Qeric. 

4483  Route  31.  Clay 
Town  of  Dewitt.  Office  of  the  Town 

Clerk,  5400  Butternut  Drive,  Dewitt 
Town  of  Salina,  Office  of  the  Town 

Clerk.  201  School  Road,  Liverpool 
Village  of  North  Syracuse,  Office  of  the 

ViUage  Clerk,  600  South  Bay  Road. 

North  Syracuse 
CftS  Engineera.  1099  Airport  Blvd., 

North  Syracuse 

A  formal  public  hearing  is  scheduled 
for  Tuesday.  May  20. 1997  to  obtain 
verbal  and  written  comments  on  the 
subject  study.  The  pubUc  hearing  will 
be  held  at  7  pm  at  Gate  15  located  in 
the  South  Cmicourse  at  Syracuse 
International  Airport.  Syracuse.  New 
York. 

Issued  in  Jamaica,  New  York  on  April  23. 
1997. 

Kooert  D.  MsDOKz. 

Managar,  Airports  Divisions,  Federal  Aviation 

Admhustration,  Eastern  R^ion. 

IFR  Doc.  97-11229  Filed  4-29-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advlaory  ComwHlae; 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advice  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Ridemaldng  Advisory  Committee. 
DATES:  The  meeting  will  be  held  cm  May 
14, 1997,  at  10  a.m.  Arrange  for  oral 
presentations  by  May  4, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manu&ctuirers 
Association,  1400  K  Stieet,  NW.,  Suite 
801,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Casciano9faa.dot.gov. 

SUPPt^iBfTARY  MFORMATKM:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  May  14, 1997, 
at  the  General  Aviation  Manufacturers 
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Association,  1400  K  Street.  NW..  Suite 
801.  Washington.  DC,  10  a.m.  The 
agenda  will  include: 

•  A  statiis  report  from  the  Digital 
Information  Working  Group,. 

•  Update  on  the  status  of  the  effort  to 
define  a  strategy  for  expediting  the 
completion  of  old  ARAC  tasks  and 
recommendations, 

•  Update  on  the  status  of  the  FAA's 
Rulemaking  Business  Process 
Reengineering  effort,  and 

•  Administrative  issues. 
Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  4,  1997,  to  present 
oral  statements  at  the  meeting.  The 
public  may  present  written  statements 
to  the  executive  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATKM 
CONTACT. 

Issued  in  Washington,  DC.  on  April  22, 
1997. 

Jean  Caaciaiio, 

Acting  Executive  Director,  Aviation 

Rulemaking  Advisory  Committee. 

(FR  Doc.  97-11208  Filed  4-29-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Administration 

Notica  of  Infant  To  Rule  on  Application 
To  Impoaa  and  Uaa  flia  Ravanua  From 
a  Paaaangar  Facility  Charge  (PFC)  at 
Brownsvilla/Soufh  Padre  Island 
Infamational  Airport,  Brownsville,  TX 

AQBICV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

mjMMAnY;  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Brownsville/ 
South  Padre  Island  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  30. 1997. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Cutlery. 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth.  TX  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Daniel  T. 
Weber.  Manager  of  Brownsville/South 
Padre  Island  International  Airport  at  the 
following  address:  Mr.  Daniel  T.  Weber. 
Director  of  Aviation.  Brownsville/South 
Padre  Island  International  Airport.  700 
Miimesota  Avenue,  Brownsville,  TX 
78521. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch.  ASW-610D,  Fort 
Worth.  TX  76193-0610,  (817)  222-5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPlfMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Brownsville/South  Padre  Island 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  April  10,  1997,  die  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  29, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1. 1997. 

Proposed  charge  expiration  date: 
August  1,  2003. 

Total  estimated  PFC  revenue: 
$1,067,427.00. 

PFC  application  number:  97-01-C- 
00-BRO. 

Brief  description  of  proposed  projects: 

Projects  to  impose  and  use  PFC's: 
Master  Plan  Update,  Rehabilitatb 
Airfield  Pavement  and  Runway 


Lighting,  Airfield  Safety  Improvements. 
Passenger  Loading  Bridges.  FIS  Facility. 
Terminal  Capacity  Improvements.  Cargo 
Apron  Rehabilitation  and  Expansion, 
and  PFC  Administrative  Cos^. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's: 

None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth,  TX  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Brownsville/ 
South  Padre  Island  International 
Airport. 

Issued  in  Fort  Worth,  Texas  on  April  10, 
1997. 

Edward  N.  Agnew, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  97-11215  Filed  4-29-97;  8:45  am] 

BiLUNG  CODE  4I10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Pitt-Greenville  Airport,  Qreenvllle, 
North  Carolina. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pitt-Greenville 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Adanta  Airports  District  Office, 
Attn:  Mr.  Terry  R.  Washington,  Program 
Manager,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park.  Georgia  30337- 
2747. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  G. 
Turcotte,  Airport  Manager  of  the  Pitt- 
Greenville  Airport  Authority  at  the 
following  address:  Mr.  James  G. 
Turcotte,  Airport  Manager,  Pitt- 
Greenville  Airport  Authority,  Post 
Office  Box  671,  Greenville,  North 
Carolina  27835. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Pitt- 
Greenville  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Southern  Region,  Atlanta  Airports 
District  Office,  Attn:  Mr.  Terry  R. 
Washington,  Program  Manager,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  (Georgia  30337-2747,  Telephone: 
(404) 305-7143. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Pitt- 
Greenville  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  April  18, 1997,  die  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Pitt-Greenville  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  25, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Leve7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1. 1997. 

Proposed  charge  expiration  date:  July 
9,  2001. 

Total  estimated  PFC  revenue: 
$453,648.00. 

Application  number.  97-01-C-OO- 
PGV. 

Brief  description  of  proposed 
project(s):  (1)  Prepare  PFC^  Application 
(Impose  and  Use);  (2)  Recover  local 
share  of  Airport  Grants  11-14  (Impose 
and  Use);  (3)  Recover  local  share  in 
terminal  building  ADA  modifications 
(Impose  and  Use);  (4)  Security  Fencing 
(Impose  and  Use);  (5)  Precision 
approach  path  indicators  (PAPIs)  for 
Runway  7/25  (Impose  and  Use);  (6) 
Rescue  Vehicle  (Impose  and  Use);  (7) 
Glide  slope  relocation  (Impose  Oidy); 
(8)  Approach  lighting  system  for 


Runway  19  (Impose  Only);  (9)  Ejctend 
Runway  10  (500  feet)  (Impose  Only). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Pitt-Greenville  Airport  Authority. 

Issued  in  College  Park,  (Georgia  on  April 
18, 1997. 
Dell  T.  Jemigan, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  97-11207  Filed  4-29-97;  8:45  ami 
HLUNQ  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  PFC 
Application  («97-02-4M)0-PIH)  to  Uaa 
the  Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Pocatallo  Ptegional 
Airport;  Submlttad  by  the  City  of 
Pocatallo,  ID. 

AGENCY:  Federal  Aviation 
Administration  (FAA);  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Pocatello  Regional  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seatde  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Len 
Nelson,  Airport  Manager,  at  the 
following  address:  City  of  Pocatello, 
P.O.  Box  4169,  Pocatello,  Idaho  83205. 

Air  carriers  and  foreign  air  carriers  , 
may  submit  copies  of  written  comments 
previously  provided  to  Pocatello 
Regional  Airport  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Vargas.  (206)  277-2660; 
Seatde  Airports  District  Office,  SEA- 


ADO;  Fedwal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATXM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#97-02-C- 
OO-PM)  to  use  the  revenue  firom  a  PFC 
at  Pocatello  Regional  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  April  23. 1997.  die  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Pocatello,  Idaho,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  Jidy  29, 1997. 

The  following  is  a  brief  overview  of 
the  application.  > 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date: 
September  1,1994. 

I*roposed  charge  expiration  date: 
March  3.  2002. 

Total  estimated  net  PFC  revenue: 
$2304)00. 

Brief  description  of  proposed 
projectls):  Pavement  Rehabilitation 
(Runway  3/21,  Taxiways  A,  B,  C,  D,  E 
andF). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  using  aircraft 
with  less  than  twenty  seats,  and 
TTiffvimiim  payload  capacity  of  less  than 
6.000  pounds. 

Any  person  may  inspect  the 
application  in  fterson  at  the  FAA  office 
listed  above  under  FOR  FtlRTHER 
MFORMATKM  CONTACT  and  at  die  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Regional,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  may  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the 
Pocatello  Regional  Airport. 

Issued  in  Renton,  Washington  on  April  23. 
1997. 

Itavid  A  Field. 

Manager,  Planning.  Programming  and 
Capacity  Branch,  North¥fest  Mountain 
Region. 
[FR  Doc.  97-11228  Filed  4-29-97;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Martttme  Administration 
[Dodwt  No.  HMOS] 

Infonnation  Coilaction  Avaiiabia  for 
PiJt)lic  Comments  and 
Racommendatlona 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  ourently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  June  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Mavilia  Boyd,  Office  of 
Financial  Approvals,  Maritime 
Administration,  MAR-580,  Room  8114, 
400  Seventh  Street.  SW,  Washington, 
DC  20590.  Telephone  202-366-5870  or 
FAX  202-366-7901.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Records  Retention 
Schedule. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0501. 

Fonn  Number:  None. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Summary  of  Collection  of 
Information:  Section  801,  Merchant 
Marine  Act,  1936  as  amended  (46  APP 
use  1211)  requires  retention  of 
construction  differential  subsidy  or 
operating  differential  subsidy  records. 

Need  and  Use  of  the  Information:  The 
infonnation  will  be  used  to  audit 
pertinent  records  at  the  conclusion  of  a 
contract  when  the  contractor  was 
receiving  financial  assistance  from  the 
government. 

Description  of  Respondents:  U.S. 
shipping  companies. 

Annual  Responses:  15. 

Annual  Burden:  750  hours. 

Comments:  Send  all  conunents 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street,  SW,  Washington. 
DC  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utiUty,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 


burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Adminiatntor. 

Date:  April  25, 1997. 
JodCRidiani. 
Secretary. 

[FR  Doc.  97-11213  Filed  4-29-97;  8:45  am] 
■ILUNQ  COM  4t10-ai-^ 


DEPARTMENT  OF  TRANSPORTATION 

Marttima  Administration 
[Doc«(etNo.M-032] 

Infonnation  Coilaction  Available  for 
PutMic  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  approval  of  information 
collection  entitled  Information  to 
Determine  Seamen's  Reemployment 
Rights — National  Emergency. 

DATES:  Comments  should  be  submitted 
on  or  before  Jime  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Krusa,  Maritime  Training 
Specialist.  Office  of  Maritime  Labor, 
Training,  and  Safety,  MAR-250,  Room 
7302,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone  202- 
366-2648  or  fax  202-498-2288.  Copies 
of  this  collection  can  also  be  obtained 
bom  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Information  to 
Determine  Seamen's  Reemployment 
Rights — National  Emergency 

Type  of  Request:  Approval  of  new 
information  collection. 

OMB  Control  Number:  2133-. 

Form  Number:  Collection  doesn't 
require  completion  of  a  form. 

Expiration  Date  of  Approval:  Not 
applicable — new  collection. 

Summary  of  Collection  of 
Information:  The  MARAD  is  requesting 
approval  of  this  collection  in  an  effort 
to  implement  provisions  of  the  Maritime 
Security  Act  of  1996.  These  provisions 
amend  the  Merchant  Marine  Act,  1936, 
to  grant  reemployment  rights  and  other 
benefits  to  certain  merchant  seamen 
serving  on  vessels  used  by  the  United 
States  for  a  war,  armed  conflict,  national 
emergency  or  maritime  mobilization 
need.  As  such,  this  rule  establishes  the 
procedure  for  obtaining  the  necessary 
MARAD  certification  for  reemployment 


rights  and  other  benefits  conferred  by 
statute  and  its  assistance  in  purstiing 
these  statutory  rights  and  benefits. 

Need  and  Use  of  the  Information: 
lliis  information  collection  requires 
merchant  seamen  to  provide  doctunents 
indicating  their  period  of  employment 
and  their  merchant  mariner's  status.  The 
information  provided  will  allow 
MARAD  to  determine  eligibility  for 
reemployment  rights  when  the 
employment  is  related  to  a  designated 
national  service. 

Description  of  Respondents: 
Respondents  are  U.S.  merchant  seamen 
who  have  completed  designated 
national  service  in  time  of  war  or 
national  emergency  and  are  seeking 
reemployment  with  a  prior  employer. 

Aimual  Responses:  50. 

Annual  Burden:  50  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street.  SW,  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accinacy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  24. 1997. 
Joel  C  Rlcfaaid. 
Secretary. 

[FR  Doc.  97-11214  Filed  4-29-97;  8:45  am] 
MUMQOOOC  4ai»-ti-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fonns  8100, 8109-B,  and 
8109-C 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.a  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Forms  8109  and 


8109-B  (Federal  Tax  Deposit  Coupon), 
and  Form  8109-C  (FTD  Address 
Change). 

DATES:  Written  comments  should  be 
received  on  or  before  June  30,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Tax  Deposit  Coupon 
(Forms  8109  and  8109-B)  and  FTD 
Address  Change  (Form  8109-C). 

OMB  Number:  1545-0257. 

Form  Numbers:  8109, 8109-B,  and 
8109-C. 

Abstract:  Federal  tax  deposit  coupons 
(Forms  8109  and  8109-B)  are  used  by 
taxpayers  to  deposit  certain  types  of 
taxes  at  authorized  depositaries  or  in 
certain  Federal  Reserve  Banks.  Form 
8109-C,  FTD  Address  Change,  is  used  to 
change  the  address  on  the  FTD  coupon. 
The  information  on  the  deposit  coupon 
is  used  by  the  IRS  to  monitor 
compliance  with  the  deposit  rules  and 
to  insure  that  taxpayers  are  de{>ositing 
the  proper  amounts  within  the  proper 
time  periods  with  respect  to  the 
different  taxes  imposed  by  the  Internal 
Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  farms,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Responses: 
68.513.333. 

Estimated  Time  Per  Response:  2  min. 

Estimated  Total  Armual  Burden 
Hours:  2,016.425. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  infonnation 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  rettims  and 
tax  retvun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhmice  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  23, 1997. 
Gairick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-11165  Filed  4-29-97;  8:45  am) 

BILUNQ  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  881 1 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
8811,  Infonnation  Retiun  for  Real  Estate 
Mortgage  Investment  Conduits  (REMICs) 
and  Issuers  of  Collateralized  Debt 
Obligations. 

DATES:  Written  comments  should  be 
received  on  or  before  June  30, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Requests  for  additional  infonnation  or 


copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  IX!  20224. 

SUPPI.EMENTARY  INFORMATKM: 

Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMICs)  and  Issuers  of  Collateralized 
Debt  Obligations. 

OMB  Number:  1545-1099. 

Form  Number:  8811. 

Abstract:  Current  regulations  require 
real  estate  mortgage  investment 
conduits  (REMICS)  to  provide  Forms 
1099  to  true  holders  of  interests  in  these 
investment  vehicles.  Because  of  the 
complex  computations  required  at  each 
level  and  the  potential  number  of 
nominees,  the  ultimate  investor  may  not 
receive  a  Form  1099  and  other 
information  necessary  to  prepare  their 
tax  return  in  a  timely  fashion.  Form 
8811  collects  infonnation  for  publishing 
by  the  IRS  so  that  brokers  can  contact 
REMICs  to  request  the  financial 
information  and  timely  issue  Forms 
1099  to  holders. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
1.000. 

Estimated  Time  Per  Response:  3hr..  29 
min. 

Estimated  Toted  Aimual  Burden 
Hours:  3,490. 

The  foUovnng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden  of  the 
coUection  of  infonnation;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  th^iuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infonnation  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24, 1997. 
Ganfck  R.  Shear, 
ntS  Reports  CJearance  Officer. 
iFR  Doc.  97-11166  Filed  4-29-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

tntamal  Revenue  Servic* 

Quarlerty  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  t>y  Section  3068F 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTKM:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  3069F.  as 
amended,  by  the  Health  Insurance 
Portability  and  Accoimtability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
March  31, 1997. 

LAST  NAME.  FDtST  NAME.  MIDDLE  NAME 

ABDULKADIR.  HELEN. 
ACKER.  CLAKE.  FRENKEL 
AOAMKOWSKI.  RANDAL.  JOHN 
ADAMS.  JINA 
ADAMS.  DORIS.  LEE 
AOAMSON.  VINCENT.  ROY 
ADRLVN,  BARBARA.  RUTH 
ADRL\N.  RICHARD.  ALLAN 
ALBERT.  CRAIG 
ALEXANDER.  SO.  AE 
AN.  KIM.  MYUNG 
ANDERSON.  SUSAN.  LALLY 
ANDREWS.  DENNIS.  CLEVELAND 
ANGLE.  BONNIE.  JEAN 
ANGLE.  CLOYD.  FRANQS 
AVEUNG.  ROSALIND.  ROASLIND 
BAGLEY  in.  RALPH.  COLT 
BANG.  GISLE 

BATTINGER.  HARRY.  ROBERT 
BATTINGER.  LORE 
BEATT.  HELEN.  CHRISTINE 
BEAVERS.  WILLL\M.  SAMUEL 
BENDER.  MARIA.  KATHARINE 
BENSON.  LINDA.  GTTILIE 
BEPPU.  OTSUYA  • 
BEPPU.  KUNINORI 
BERGERUD.  ARTHUR.  THOMPSON 


BERGMANN.  FRED,  HARALD 

BESSETT,  AUCE.  ACMES 

BLINN.  DONALD,  GEORGE 

BOGDANOVICH.  MARTIN,  JOSEPH 

BOGGS.  TAE,  KYONG 

BONNia,  AARON,  FRANK 

BOWEffiN.  ROBERT.  ROY 

BRADBURY.  GORIX>N.  WILUAM 

BRADLEY.  ESTIL.  GIRVEN 

BRENNINKMEYER.  FRANK.  BENEDICT 

BROWN.  PHILLIP.  NICHOLAS 

BRYAN.  USA.  SUZANNE 

BUCKNER,  MICHAEL.  ANTHONY 

BURROWS.  JACK.  ANTHONY 

BYUN.  DOUGLAS.  HEE 

CAAN.  DURIETTA.  MARIA 

CAMILLERI.  TERRY.  VICTOR 

CASAL.  CHRISTIAN 

CASEIRO.  HELEN,  VUOKKO 

CAVAGHAN.  GLADYS 

CENTURION,  LEOPOLDO.  FRANQSCO 

CHALABY.  JOSEPH,  IBRAHIM 

CHAMBERLAIN.  COURTNEY.  CHARLES 

CHAN.  CALEB,  YUET-MING 

CHANG.  STEVE,  PEN 

CHANG,  JIM.  BYUNGOH 

CHANG.  STEVE.  SUNGGILL 

CHAUDHRY.  LATIF,  MOHAMMAD 

CHEN.  SHUENN,  SAMSON 

CHEN,  RAY,  RUEN-WU 

CHENG,  JOHN,  S. 

CHENG.  EDMUND.  WAI-WING 

CHIEN,  DAVID.  TA 

CHO.  SON.  KYONG 

CHO,  SUE.  HEE 

CHO.  ERIC.  DONGJOON 

CHO.  BONG.  HYEON 

CHO.  HEISOOK 

CHOI.  HOLLY  ANN,  HUICHON 

CHOI.  STEVEN 

CHOI.  MYUNG.  DUK 

CHOI.  JANG.  SHIK 

CHOI.  JOHN.  BONG 

CHOY.  RAYMOND,  O. 

CHU,  JAMES.  CHI  YING 

CHU.  EDWARD 

CHUNG,  USA,  EUN  HEE 

CHUNG,  BONG.  HEE 

CHUNG.  JEFFREY.  SEI  JONG 

CHUNG.  PAUL.  CHANG-HOON 

CHUNG.  BO.  YOUNG 

CHUNG.  DANIEL,  JONGIN 

CHUNG.  IN.  HO 

OANQO.  CARMELA 

CLARK.  MALCOLM.  JOHN 

CLARK.  JANET,  L 

CLARK.  MARGARITA.  GIL 

CLARK.  CAROLYN,  HARRIET 

CONLON,  PAUL.  JOSEPH 

CONWAY.  WILMER.  CHEYNEY 

COOK.  WILHELMINA,  DOROTHY 

COOLEY.  ANNE.  MARLOWE 

COOPER.  UNA.  GERTRUD 

CORSAT.  MARCELLE. 

CRAFT.  NORMAN.  DAVID 

CRAMER.  DEBORAH,  LYNN 

CREETH,  PATRICIA.  MARILYN 

CROTTY,  JUUANA.  MARY 

CRUZ,  ALBERTO,  JUAN 

CUNNINGHAM,  PETER.  ALLAN 

DANIELSSON.  LOUISE.  MARIE 

DAVID.  DAN 

DAVIDSON.  AUSTAIR.  GREGOR 

DAVIDSON.  AUSTAIR.  GREGOR 

DE  HERRERA.  CRISTINA,  SOIUANO 

DEBONO.  DENNIS 


EffiWAR.  DONALD,  CAMERON 

DL\S.  ALFONSO,  RICK 

DL\Z.  REBECCA 

DIETZ,  CYNTMA.  JANE 

DOHERTY,  HELEN,  MARIE 

DOKKO,  JOHN.  BUCK 

DONALD,  JOHN.  HOLLAND 

DRAPER.  RICHARD,  LEE 

EKLUND.  PATRICL\.  ELIZABETH 

ELUS,  OK,  HUI 

ERHARD.  WERNER.  HANS 

ESKILDSTRUP,  KIRKE 

EVANS,  WESLEY,  KENNETH 

EVANS,  BRENDA,  JOYCE 

EVANS,  MARK.  RIVINGTON 

EVERAND.  MARCUS,  ANGEL  LANE 

FAIRLEIGH.  SHIZUE 

PARIS.  JR..  GERALD,  DALE 

FARMER.  MICHAEL.  LEE 

FELDMAN.  ANDRE,  JAY 

FIRMENICH.  EVA.  MARL\ 

FITZGERLALD,  STEPHEN,  CHARLES 

FOX.  MARY,  CLARE 

FREEMAN.  ROGER.  DANTE 

FURGUIEL.  SHIRLY.  ANN 

GALLAGHER.  THOMAS 

GARCL^.  PABLO.  MARCANO 

GENTLE.  CHONG.  CH 

GEORGAS.  TARSI.  BABIS 

GIBBES.  VIRGINL\ 

GLANNUM.  HANS.  ERUNG,  SOUNIKRGA 

GOEKJIAN.  CHRISTOPHER.  ALLAN 

GOODELL,  JOHN,  SILAS 

GOODYEAR,  PAUL.  WILUAM 

GRACE.  FRANK.  CLAYTON 

GRANDE,  GARY.  ROY 

GRANT.  BRTTT.  HELEN 

GREER,  LAWRENCE.  DONALD 

GRIMM,  CHARLES.  RICHARD 

GROSS,  BRENT,  PETER 

GUENN.  HEMMY,  KIM 

GUT,  ANN,  F. 

GUTEDRING,  SUSANNE,  STEPHANIE 

HABERFELD,  FEUCE,  JEANNE 

HAGELAND,  INGE 

HAGGLOF.  MAI-USE.  INGER 

HAHN-HADJAU.  KAREN,  CHRISTINE 

HAN,  JUEN.  HYUNSOOK 

HAN,  SOO,  NAM 

HARDEN,  EDGAR.  FREDERICK 

HARTWELL.  GARY,  ALAN 

HAUGE,  PRISQLLA.  ANN 

HAUGEN,  UNDA 

HAUS,  BODO,  GUNTER 

HAYWOOD-FARMER.  MARY 

MARTHA 

HEGARTY.  DENIS,  PATRICK 

HELLSTROM,  GUNNAR.  OLOF 

HENDERMAN.  KEITH,  BERTRAND 

HENRIKSEN,  KIRSTEN.  ULLIAN 

HERZOG,  ERNST 

HESSER.J..CRAIG 

HEYMAN.  ALAN,  CHARLES 

HIGGS,  JUDITH,  LYNN 

HIGGS,  DEREK,  LESLIE 

HIGHTOWER,  BONITA 

HO,  HELAN.  C 

HO.  LEO,  CHI-CHEN 

HO,  STELLA.  SUK  YING  CHEUNG 

HOFFENBERG.  PAUL.  MARK 

HOFMANN,  MARGARET.  ELSIE) 

HOLGERSON,  MARUNNE 

HOLMES.  TERESA.  ANN 

HONG.  JAJMES.  SHU.  KING 

HONG.  HARRY.  YOUNG 

HONG.  FRANK 


HONG,  CONNIE 

HORMEL,  SANDRA,  LYNN 

HUMPHREY,  JUDITH,  ANN 

HYUN,  PAUL,  SOONNO 

JOWETT,  JOHN 

KAESTNER,  LOUISE,  CHRISTEL  MARIE  CA 

KASPERSEN,  IRENE 

KENT,  PHILIP 

KIM,  MICHAEL,  HYUNG 

KIM.  HWI,  JUNG 

KIM,  SUN,  MI 

KIM,KO,KWANG 

KIM.  SANG,  WOOK 

KIM,  EUGENE,  YONG 

KIM,  SUNG,  YE 

KIM.  SOON,  JUNG 

KING,  CHARLOTTE,  OTTILIE 

KOEFOE,  KAREN.  ELIZABETH  MUNCH 

KORMAN,  SANG.  ROK 

KURTZ,  JOHN.  BELLAIR 

LEE,  EILEEN 

LEE,  KI.  TAE 

LEE,  MIN,  JAE 

LEE,  HYANG.  WON 

LYNAS,  JOHNATHAN,  FRANCIS 

MCCARTHY,  THOMAS,  MICHAEL 

MIN,  CHAN.  KI 

MORRIS.  JANE.  MARIE 

MULKEY.  JOHN,  CARTER 

OLAUSSEN,  TOM.  KAARE 

PARKER,  PHILIP,  HULL 

POSTLER,  KEITH 

REUSSER.  CATHERINE.  DORIS 

RICHER.  ORTRUD,  MARGARETS 

RINGWATT,  JOHN,  FOSTER 

ROSSI,  IDDA-MARIE 

ROTHE,  VIRGINA,  CAROLINE  R 

ROTHE.  RUDOLPH.  ALBERT 

RUGTVED,  KAI.  SIGURD 

SCHAEPPI,  ULRICH.  HANS 

SCHOCH,  NANCY,  STEWART 

SHELLEY.  JAMES 

SMITH.  JONATHAN,  DAVID 

SNISKY,  DEBRA,  ANNE 

STERNBERG.  ILSE.  RACHEL 

STROUTH,  ROBERT.  LOUIS 

STROUTH,  BETTY,  LOU 


SUN,  ALBERT,  ING-SHAN 
SUSSMAN,  NAN.  BRIGHT 
THOMPSON,  USE 
TOUCHE,  ELIZABETH.  LOUISE 
VALKOS,  JOSEPH,  DANIEL 
WALTHALL,  RONA,  ANNE 
WALTON,  GARY,  LEE 
WHANG,  HEEYU 
WOLFE,  ELENE,  J. 
WOOD.  DLVNA,  E. 
YOON.  JOHN,  CHONGYUL 
ZU  PAPPENHEIM,  CHRISTIAN, 
RUDLOPH 

Approved:  April  24, 1997. 

Doug  Rogers, 

Project  Manager,  International  District 
Operations. 

[FR  Doc.  97-11139  Filed  4-29-97;  8:45  am] 

BILUNQ  CODE  4«W-ei-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Commissioner's  Advisory  Group: 
Pulalic  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTKM:  Notice  of  public  meeting  of 
Commissioner's  Advisory  Group. 

SUMMARY:  Public  meeting  of  the 
Commissioner's  Advisory  Group  (CAG) 
will  be  held  in  Washington,  DC. 

DATES:  The  meeting  will  be  held  May 
20. 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Merci  del  Toro  at  (202)  622-5081  (not 
a  toll-free  niunber). 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  piusuant  to 


Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  5  USC  App. 
(1988),  that  a  pubhc  meeting  of  the  CAG 
will  be  held  on  May  20, 1997,  beginning 
at  9  am  in  Room  3313,  main  IRS 
building,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224.  The 
agenda  will  include  the  following 
topics:  various  IRS  issue  updates  and 
reports  by  the  CAG  subgroups  on 
Federal  Tax  Deposit  Rules;  Early 
Resolution  of  Appeals  Issues;  Customer 
Service  Initiatives;  and  Small  Business 
Issues. 

Note:  Last  minute  changes  to  the  agenda  or 
order  of  topic  discussion  are  possible  and 
could  prevent  eSsctive  advance  notice. 

The  meeting  will  be  in  a  room  that 
accoounodates  approximately  50 
people,  including  CAG  members  and 
IRS  officials.  Due  to  the  limited 
conference  space  and  security 
specifications,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Lorenza  Wilds.  Ms.  Wilds  can  be 
reached  at  (202)  622-6440  (not  toll-free). 
Attendees  are  encouraged  to  allow 
enough  time  to  clear  secinity  at  the  1111 
Constitution  Avenue,  NW  entrance. 

If  you  would  like  to  have  the  CAG 
consider  a  written  statement,  please  call 
(202)  622-5081  or  write:  Merci  del  Toro, 
Office  of  Pubhc  Liaison,  C:I,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Room  3308 IR, 
Washington,  DC  20224. 

Dated:  April  2. 1997. 
Mai-garet  Mifaier  Richardson. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-11176  Filed  4-29-97;  8:45  am] 
■ajjNQ  oooc  4ao-ei-u 
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DEPARTMENT  OF  ENERGY 

Foctoral  En«rgy  Regulatory 
Commission 

[Docket  Nos.  RP97-32-000  and  CP96-128- 
000} 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Informal  Settlement 
Conference 

Correction 

In  notice  dociunent  97-10175. 
beginning  on  page  19316.  in  the  issue  of 
Monday,  April  21. 1997.  make  the 
following  correction: 

On  page  19316,  in  the  third  column, 
in  the  first  iiocimient,  in  the  Docket 
Nofc  line,  "CP97-128-000"  should  read 
"CP96-1 28-000". 

■NJJNG  COOC  1S06-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Project  No.  llS6»-00(q 

Lace  River  Hydro;  Conrection  to  Notice 
of  Intent  to  Conduct  Environmental 
Scoping  Meetings  and  a  Site  Visit 

Correction 

In  notice  document  97-10169. 
appearing  on  page  19319,  in  the  issue  of 


Monday,  April  21, 1997.  make  the 
following  correction: 

On  page  19319,  in  the  third  coliunn, 
in  the  Proiect  No.  line,  "111553-000" 
should  read  "11553-000". 

MLUNQCOOC  1M»«1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

PL  102-2;  FRL-6S32-3] 

40CFRPart52 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Illinois: 
Motor  Vehicle  Inspection  and 
Maintenance 

Correction 

In  rule  docimient  96-18758. 
beginning  on  page  38582  in  the  issue  of 
Thursday.  July  25,  1996,  make  the 
following  correction: 

{52.726    [Correcled] 

On  page  38590.  in  the  first  column,  in 
§  52.726,  the  paragraph  designation  "(j)" 
should  read  "(m)". 
■uJNOcooc  iafl»«i« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parte  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Producte;  Hygromycin  B,  Pyrantel 
Tartrate,  and  Tylosin 

Correction 

In  the  issue  of  Wednesday,  April  2, 
1997,  on  page  15751,  in  the  correction 
of  rule  document  97-7541,  in  the 


second  colimin,  in  the  last  paragraph. 

"first  column"  should  read  "second 

column". 

■LUNO  COOK  ism^-o 


DEPARTMENT  OF  LABOR 

29  CFR  Part  2570 

BIN  1210-0066 

Proposed  Rule  Relating  to  Adjustment 
of  Civil  Monetary  Penalties 

Correction 

In  proposed  rule  document  97-10078, 
beginning  on  page  19078  in  the  issue  of 
Friday,  April  18, 1997,  make  the 
following  corrections: 

1.  On  page  19079,  in  the  first  column, 
in  the  second  paragraph,  in  the  sixth 
line,  "Construction"  should  read 
"Constitution". 

2.  On  page  19079,  in  the  first  colunm, 
in  the  second  paragraph,  in  the  eleventh 
line  "cmpad@jpwba.dol.gov"  should 
read  "cmpadj€^wba.dol.gov". 
wuMacooc  isoft«i« 


DEPARTMENT  OF  STATE 

[Public  Notice  2S27] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Correction 

In  notice  docimient  97-10002, 
beginning  on  page  19155  in  the  issue  of 
Friday,  April  18, 1997,  make  the 
following  correction: 

On  page  19155,  in  the  first  column,  in 
the  14th  line  fitjm  the  bottom,  "STATE- 
22"  should  read  "STATE-23". 
■axMocooE  iao»«i« 
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Federal  Prison  Industries,  Inc. 
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DEPARTMENT  OF  JUSTICE 

Federal  Prison  Industries,  Inc. 

28  CFR  Part  345 

[BOP-1062-P1 

RIN1120nAA57 

Federri  Prison  Industries  (FPQ  Inmate 
Worit  Programs:  EligMllty 

agency:  Federal  Prison  Industries.  Inc., 
Bureau  of  Prisons,  Justice. 
ACnOM:  Proposed  rule. 

summary:  In  this  document,  the  Biireau 
of  Prisons  is  proposing  to  limit  from 
consideration  for  Federal  Prison 
Industries  (FPI)  work  assignments 
pretrial  inmates  or  any  inmate  ciirrently 
under  an  order  for  deportation  or 
removal.  In  addition,  any  pretrial 
inmate  or  inmate  in  an  FPI  work 
assignment  currently  under  a 
deportation  or  removal  order  shall  be 
removed  immediately  and  shall  be 
reassigned  to  a  non-FPI  woric 
assigmnent  for  which  the  inmate  is 
eUgible.  This  amendment  is  intended  to 
help  ensure  that  FPI  work  assignments 
ordinarily  will  be  allocated  to  sentenced 
inmates  who  will  be  returning  to  the 
community  within,  rather  than  outside, 
the  United  States  upon  release. 
DATES:  Comments  due  by  June  30, 1997. 
addresses:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Federal  Prison 
Industries  (FPI)  inmate  work 
assignments.  A  final  rule  on  this  subject 
was  published  in  the  Federal  Register 
on  March  27, 1995  (60  FR  15826)  and 
was  amended  on  November  20, 1996  (61 
FR  59168). 

Pursuant  to  statutory  authority,  it  is 
the  pohcy  of  the  Federal  Government 
that  convicted  inmates  confined  in 
Federal  prisons,  jails,  and  other 
detention  facilities  shall  work  (104  Stat. 
4914).  FPI  is  further  required  by  statute 
to  provide  work  assigimients  for  inmates 
(18  U.S.C.  4122).  These  work 
assignments  are  designed  to  allow 
inmates  the  opportunity  to  acquire  the 
knowledge,  skills,  and  work  habits 


which  will  be  useful  when  released 
from  the  institution  (see  28  CFR  345.10). 

In  order  to  enstire  that  sentenced 
inmates  releasing  in  the  United  States 
will  be  afforded  opportunities  to  work 
in  FPI  assignments,  FPI  is  proposing  to 
restrict  from  consideration  for  FPI 
assignment  pretrial  inmates  and  inmates 
currently  under  an  order  for  deportation 
or  removal,  and  to  remove  from  an  FPI 
assignment  any  pretrial  inmate  or 
inmate  currently  under  a  deportation  or 
removal  order.  In  keeping  with  the 
policy  that  convicted  inmates  shall 
work,  any  inmate  so  removed  would  be 
reassigned  to  a  non-FPI  work 
assignment  for  which  the  inmate  is 
eligible.  While  a  pretrial  inmate  is  not 
required  to  work  in  any  assignment 
other  than  housekeeping  tasks  in  the 
inmate's  own  cell  and  in  the  community 
living  area,  the  pretrial  inmate  maybe 
eligible  for  an  institutional  assignment  if 
the  inmate  signs  a  waiver  of  his  or  her 
right  not  to  work  (see  28  CFR  551.106). 

Section  345.11  is  therefore  amended 
by  adding  a  new  paragraph  (g)  to 
reference  the  definition  of  "pretrial 
inmate."  Sections  345.35  and  345.42  are 
amended  to  incorporate  the  above 
mentioned  assignment  and  dismissal 
procedures. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  piupose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  impact  on  a  substantial 
ntunber  of  small  entities.  Because  this 
rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Biueau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  argiunents  in  writing  to 
the  Bureau  of  Prisons,  320  First  Street, 
NW.,  HOLC  Room  754.  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  Comments 
received  after  the  expiration  of  the 
comment  period  will  be  considered  to 
the  extent  practicable.  All  comments 
received  remain  on  file  for  public 
inspection  at  the  above  address.  The 
proposed  rule  may  be  changed  in  light 


of  the  comments  received.  No  oral 
hearings  are  contemplated. 

List  of  Subjects  in  28  CFR  Part  345 

Inventions  and  patents.  Prisoners, 
Scholarships  and  fellowships.  Wages. 
KadUeen  M.  Hawk, 

Director,  Bureau  of  Prisons,  and 
Commissioner  of  Federal  Prison  Industries. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  and  the  Board  of  Directors, 
Federal  Prison  Industries  in  28  CFR 
0.96(p)  and  0.99,  part  345  in  chapter  m 
of  28  CFR  is  proposed  to  be  amended  as 
set  forth  below. 

PART  345— FEDERAL  PRISON 
INDUSTRIES  (FPI)  INMATE  WORK 
PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  345  continues  to  read  as  follows: 

Authority:  18  U.S.C  4126.  28  CFR  0.99, 
and  by  resolution  of  the  Board  of  Directors 
of  Federal  Prison  Industries,  Inc. 

2.  In  §  345.11,  paragraph  (g)  is  added 
to  read  as  follows: 

S  354.11    Definitions. 

*  •        •        *        • 

(g)  Pretrial  inmate — The  definition  of 
pretrial  inmate  in  28  CFR  551.101(a)  is 
applicable  to  this  part. 

3.  In  §  345.35,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  345.35    Assignments  to  FPI. 

(a)  An  inmate  may  be  considered  for 
assignment  with  FPI  unless  the  inmate 
is  a  pretrial  inmate  or  is  currently  imder 
an  order  for  deportation  or  removal. 
Any  request  by  an  inmate  for 
consideration  must  be  made  through  the 
unit  team.  FPI  does  not  discriminate  on 
the  bases  of  race,  color,  religion,  ethnic 
origin,  age,  or  disability. 

4.  In  §  345.42,  paragraph  (d)  is  added 
to  read  as  follows: 

i  345.42    Inmate  worlwr  dismissal. 

•  •        *        *        * 

(d)  Any  inmate  who  is  a  pretrial 
inmate  or  who  is  currently  under  an 
order  for  deportation  or  removal  shaU  be 
removed  bom  any  FPI  work  assignment 
and  reassigned  to  a  non-FPI  work 
assignment  for  which  the  inmate  is 
eligible. 

(FR  Doc.  97-11101  Filed  4-29-97;  8:45  am] 
BajJNQ  COOE  4410-06-P 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40 CFR  Parts 
(FRL-«818-q 

EnvironfTMntai  Impact  Asaesament  of 
Nongovammantal  Actlvitiaa  in 
Antarctica 

AGBICY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Interim  final  rule. 

SUMMARY:  Public  Law  104-227.  the 
Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996  (the  Act), 
amends  the  Antarctic  Conservation  Act 
of  1978, 16  U.S.C.  2401  et  seq.,  to 
implement  the  Protocol  on 
Environmental  Protection  (the  Protocol) 
to  the  Antarctic  Treaty  of  1959  (the 
Treaty).  The  Act  directs  the 
Environmental  Protection  Agency  (EPA) 
to  promulgate  regulations  that  provide 
for  assessment  of  the  environmental 
impacts  of  nongovernmental  activities 
in  Antarctica  and  for  coordination  of  the 
review  of  information  regarding 
environmental  impact  assessments 
received  from  other  Parties  under  the 
Protocol.  This  interim  final  rule 
establishes  requirements  for 
assessments  and  coordination.  This 
interim  final  rule  applies  only  to 
nongovernmental  activities  that  may 
occur  through  the  199&-99  austral 
summer,  and  will  be  replaced  by  a  final 
rule. 

DATES:  EfEsctive  date:  April  30, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Joseph  Montgomery  or  Ms.  Katharine 
Biggs,  Office  of  Federal  Activities 
(2252A).  U.S.  Environmental  Protection 
Agency,  401  M  Street.  S.W.. 
Washington,  D.C.  20460;  telephone: 
(202)  564-7157  or  (202) 564-7144. 
respectively. 

SUPPLBiENTARY  MFORMATKM:  This 
precunble  is  organized  according  to  the 
following  outline: 

L  Introduction 

A.  Statutory  Background 

B.  Background  of  the  Rulemaking 

n.  Description  of  Program  and  Interim  Final 
Regulations 

A.  The  Antarctic  Treaty  and  Protocol 

B.  The  Purpose  of  These  Interim  Final 
Regulations 

C  Summary  of  the  Protocol 
D.  Activities  Covered  by  These  Interim 
Final  Regulations 

1.  Persons  Required  to  Caiiy  Out  an  EIA 

2.  Differences  Between  Governmental  and 
Nongovernmental  Activities 

3.  Appropriate  Level  of  Environmental 
Documentation 

4.  Criteria  for  a  CEE  While  this  Interim 
Fmal  Rule  is  in  Efisct 


5.  Measures  to  Assess  and  Verify 
Environmental  Impacts 

E.  Incorporation  of  Information, 
Consolidation  of  Environmental 
Documentation,  and  Waiver  or 
Modification  of  Deadlines 

F.  Submission  of  Environmental 
Dociunents 

G.  Prohibited  Acts,  Enforcement  and 
Penalties 

in.  Coordination  of  Review  of  Information 
Received  from  Other  Parties  to  the  Treaty 

IV.  Executive  Order  Clearance 

V.  Regulatory  Flexibility  Act 

VI.  Unfunded  Mandates  Reform  Act 
Vn.  Paperwork  Reduction  Act 

VnL  Executive  Order  12898.  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

DC.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Introduction 

A.  Statutory  Background 

On  October  2. 1996.  the  President 
signed  into  law  the  Antarctic  Science, 
Tourism,  and  Conservation  Act  of  1996 
(the  Act).  The  purpose  of  the  Act  is  to 
implement  the  provisions  of  the 
Protocol  on  Environmental  Protection 
(the  Protocol)  to  the  Antarctic  Treaty  of 
1959  (the  Treaty).  The  Act  provides  that: 
"The  (Environmental  Protection 
Agency]  shall,  within  2  years  after  the 
date  of  *  *  *  enactment  •  •  • 
promulgate  regulations  to  provide  for 

*  *  *  the  environmental  impact 
assessment  of  nongovernmental 
activities,  including  tourism,  for  which 
the  United  States  is  required  to  give 
advance  notice  under  Paragraph  5  of 
Article  VU  of  the  Treaty  •   •   •  and 

*  •  *  coordination  of  the  review  of 
information  regartling  environmental 
impact  assessment  received  from  other 
Parties  under  the  Protocol."  Regulations 
must  be  "consistent  with  Annex  I  to  the 
Protocol." 

B.  Background  of  the  Rulemaking 

These  interim  final  regulations  are 
necessary  so  that  the  United  States  (the 
U.S.)  will  have  the  ability  to  implement 
its  obligations  under  the  Protocol,  as 
soon  as  the  Protocol  enters  into  force. 
The  Protocol  enters  into  force  on  the 
thirtieth  day  following  the  date  of 
deposit  of  instruments  of  ratification, 
acceptance,  approval  or  accession  by  all 
States  which  were  Antarctic  Treaty 
Consultative  Parties  at  the  date  on 
which  the  Protocol  %vas  adopted.  Only 
two  such  States  (the  Russian  Federation 
and  Japan)  have  yet  to  deposit  their 
instrxunents  of  ratification.  The  United 
States  deposited  its  instrument  on  April 
17, 1997.  with  the  knowledge  that  these 
interim  final  regulations  would  be 
issued  contemporaneously. 


It  is  important  for  the  Protocol  to 
enter  into  force  as  soon  as  possible, 
because  it  provides  important       T 
environmental  protections  for 
Antarctica.  The  next  meeting  of  the 
Antarctic  Treaty  Consultative  Parties 
will  occur  in  Christchurch.  New 
Zealand,  in  May  of  1997.  A  major 
international  effort  is  underway  to 
promote  entry  into  force  of  this 
important  instrviment  on  or  close  to  the 
date  of  this  meeting.  In  order  to  promote 
that  objective,  and  to  prompt  the 
remaining  other  States  to  take  the 
necessary  steps,  the  United  States  views 
depositing  its  instrument  of  ratification 
thirty  days  before  the  May  meeting  as  a 
foreign  policy  priority.  Since  these 
interim  final  regulations  are  necessary 
to  ensure  that  the  United  States  is  able 
to  comply  with  its  obligations  imder  the 
Protocol,  the  implementing  regulations 
must  be  in  place  contemporaneous  with 
the  U.S.  deposit  of  its  instrument  of 
ratification. 

Although  the  Act  gives  the 
Environmental  Protection  Agency  (EPA) 
two  years  to  promulgate  regulations,  the 
United  States  sought  immediate 
ratification  of  the  Protocol  which,  in 
ttim.  required  EPA  to  have  regulations 
in  effect  contemporaneous  with 
ratification  since  the  regulations  provide 
nongovernmental  operators  with  the 
specific  requirements  they  must  meet  in 
order  to  comply  with  the  Protocol. 
Accordingly,  immediate  promulgation 
of  this  interim  final  rule  is  necessary  so 
that  the  United  States  coidd  ratify  the 
Protocol  and  implement  its  obligations 
under  the  Protocol  as  soon  as  the 
Protocol  enters  into  force. 

Because  of  the  importance  of 
facilitating  the  Protocol's  prompt  entry 
into  force,  EPA  believes  it  has  good 
cause  under  5  U.S.C.  553(b)(B)  to  find 
that  implementation  of  notice  and 
comment  procedures  for  the  interim 
final  rule  would  be  contrary  to  the 
public  interest  and  unnecessary.  For 
these  reasons,  these  interim  final 
regulations  are  being  issued  without 
notice  and  an  opportunity  to  comment. 
In  addition,  for  the  same  reasons,  under 
5  U.S.C.  553(d)(3).  these  interim  final 
regulations  take  effect  on  April  30, 1997. 

A  comment  period  would  be  contrary 
to  the  public  interest  because,  as  stated 
above,  the  resulting  delay  would  have 
prevented  U.S.  ratification  of  the 
Protocol  and  thus  could  have  delayed 
its  entry  into  force.  Implementing 
interim  final  regulations  is  the  most 
significant  step  the  United  States  can 
take  to  fecilitate  the  ratification  of  the 
Protocol.  It  is  important  that  the 
Protocol  enter  into  force  as  soon  as 
possible  to  meet  the  important  foreign 
policy  objectives  described  above.  The 
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prompt  entry  of  the  Protocol  into  force 
will  also  secure  as  quickly  as  possible 
the  significant  environmental 
protections  afforded  by  its  provisions 
and  annexes.  Withou.  the  Protocol, 
there  are  no  obligations  for  any 
countries,  or  their  nationals,  to 
undertake  environmental  impact 
assessments  of  proposed  activities  in 
Antarctica.  Thus,  it  is  in  the  U.S.  and 
global  public  interest  for  EPA  to  issue 
interim  final  regulations  thereby 
securing  immediate  U.S.  ratification  and 
promoting  rapid  entry  into  force  of  the 
Protocol. 

Further,  public  comment  on  the 
requirements  for  environmental 
documentation,  including  procedures 
and  content,  in  these  interim  final 
regulations  would  also  be  unnecessary 
because  these  interim  final  regulations 
incorporate  the  environmental 
docimientation  requirements  of  the 
Protocol,  which  was  signed  by  the  U.S. 
in  1991  and  received  the  advice  and 
consent  of  the  Senate  in  1996. 
Specifically,  language  from  the  Protocol 
has  been  incorporated  into  these  interim 
final  regulations  regarding  the  content 
of  initial  environmental  evaluation  (lEE) 
and  comprehensive  environmental 
evaluation  (CEE)  documentation  as 
required  by  the  Protocol,  and  the  timing 
requirements  of  these  interim  final 
regulations  have  been  set  out  to  meet 
those  established  by  Annex  I  to  the 
Protocol. 

Finally,  these  interim  final  regulations 
are  limited  in  time  and  effect.  They 
apply  only  to  nongovernmental 
activities  to  be  conducted  in  Antarctica 
through  the  1998-99  austral  summer, 
the  next  two  Antarctic  seasons,  and  are 
intended  to  provide  for  a  transition 
period  over  those  two  seasons.  They  are 
not  intended  to  set  a  precedent  for  final 
regidations  which  the  EPA  will  develop 
prior  to  the  statutory  deadline  of 
October  2, 1998. 

EPA  plans  extensive  opportunities  for 
public  comment  in  the  development  of 
the  final  regulations  mentioned  above. 
The  regulations  will  be  proposed  and 
promulgated  in  accordance  with  the 
provisions  of  the  Administradve 
Procedure  Act  (5  U.S.C.  553)  which 
requires  notice  to  the  public, 
description  of  the  substance  of  the 
proposed  nde  and  an  opportunity  for 
public  comment.  Further,  EPA  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  which  will  consider  the 
environmental  impacts  of  the  proposed 
rule  and  alternatives,  and  which  will 
address  the  environmental  and 
regulatory  issues  raised  by  interested 
agencies,  organizations,  groups  and 
individuals.  The  public  may  participate 
in  the  initial  scoping  process  for  the  EIS, 


which  will  include  a  scoping  meeting  to 
be  scheduled  in  June  1997.  llius  the 
public  will  have  an  opportunity  to 
comment  on  the  propcwed  regulation  as 
well  as  the  draft  EIS  (DEIS),  including 
participation  in  a  public  meeting  on 
both  the  DEIS  and  the  proposed 
regulation  to  be  scheduled  in  early 
1998. 

n.  Description  of  Program  and  Interim 
Final  Regidatioiis 

A.  The  Antarctic  Treaty  and  Protocol 

The  Antarctic  Treaty  of  1959  entered 
into  force  in  1961  and  guarantees 
freedom  of  scientific  research  in 
Antarctica,  reserves  Antarctica 
exclusively  for  peaceful  purposes, 
establishes  regular  meetings  of  the 
Parties  to  the  Treaty  (Parties)  to  develop 
measures  to  implement  the  Treaty  and 
to  deal  with  issues  which  may  arise,  and 
freezes  territorial  claims.  CiurenUy  26 
countries  participate  in  decision-making 
under  the  Treaty  as  Consultative  Parties. 
Seventeen  other  coimtries  are  Parties, 
but  may  not  block  decisions  taken  by 
consensus  of  the  Consultative  Parties. 

As  himian  activities  in  Antarctica 
intensified,  concern  grew  regarding'the 
effects  of  such  activities  on  the 
Antarctic  environment  and  the  potential 
consequences  of  the  development  of 
mineral  resources.  In  1990,  the  U.S. 
Congress  responded  by  passing  the 
Antarctic  Protection  Act.  which 
prohibited  persons  subject  to  U.S.  * 

jurisdictioix  from  engaging  in  Antarctic 
mineral  resource  activities  and  called 
for  the  negotiation  of  an  environmental 
protection  agreement 

Over  the  years,  the  Antarctic  Treaty 
Parties  have  adopted  a  variety  of 
measures  to  protect  the  Antarctic 
environment.  In  1991.  the  Parties 
adopted  the  Protocol  on  Environmental 
Protection  which  builds  upon  the  Treaty 
by  extending  and  strengthening 
^  ^tarctic  environmental  protection.  The 
Protocol  designates  Antan::tica  as  a 
natural  reserve  dedicated  to  peace  and 
science,  and  bans  non-scientific  mineral 
activities.  The  Protocol  requires  prior 
assessment  of  the  possible 
environmental  impacts  of  all  activities 
to  be  carried  out  in  Antarctica.  It 
establishes  the  Committee  for 
Environmental  Protection  (the 
Committee)  to  provide  expert  scientific 
and  technical  advice  to  the  Parties  on 
measures  necessary  to  effectively 
implement  the  Protocol.  The  Protocol 
requires  that  draft  CEEs  for  activities 
likely  to  have  more  than  a  minor  or 
transitory  impact  on  Antarctica  and  its 
dependent  and  associated  ecosystems  be 
provided  to  the  Parties  and  to  the 
Committee.  Because  legislation  was 


needed  in  order  for  the  United  States  to 
be  able  to  implement  its  obligations 
imder  the  Protocol,  the  Antarctic 
Science.  Toiuism,  and  Conservation  Act 
of  1996  was  enacted  by  Congress.  The 
Act  directs  EPA  to  issue  regulations 
implementing  the  requirements  for 
environmental  impact  assessments  of 
nongovernmental  activities,  including 
tourism,  for  which  the  U.S.  is  required 
to  give  advance  notice  under  the  Treaty. 

B.  The  Purpose  of  These  Interim  Final- 
Regulations 

The  purpose  of  these  interim  final 
regulations  is  to  provide  for  the 
evaluation  of  the  potential 
environmental  impact  for  the  1997-98 
and  1998-99  Antarctic  seasons  of  those 
nongovernmental  activities  in 
Antarctica,  including  tourism,  for  which 
the  United  States  is  required  to  give 
advance  notice  imder  f>aragraph  5  of 
Article  vn  of  the  Treaty  and  which  are 
proposed  to  take  place  at  any  time 
through  the  1996-99  austral  summer. 
The  Treaty  requires  notice  of.  inter  alia, 
"all  expeditions  to  Antarctica  organized 
in  or  proceeding  from"  the  United 
States.  In  addition,  these  interim  final 
regulations  provide  for  coordination  of 
reviews  of  draft  CEEs  received  from 
other  Parties,  in  accordance  with  the 
Protocol,  for  activities  to  be  carried  out 
in  Antarctica  during  these  two  seasons. 
The  Act  states  that  these  regulations  are 
to  be  consistent  with  Aimex  I  to  the 
Protocol. 

Among  other  things,  these  interim 
final  regulations  specify  the  pr(x:edures 
that  must  be  followed  by  any  person  or 
persons  organizing  a  nongovernmental 
expedition  to  or  within  Antarctica 
('operator'  or  'operators')  in  evaluating 
the  potential  environmental  impacts  of 
their  activities.  These  interim  final 
regulations  include  the  required 
considerations  and  elements  relevant  to 
environmental  documentation  of  the 
evaluation,  as  well  as  procedures  for 
submission  of  environmental 
documentation  to  allow  the  EPA  to 
review  whether  the  evaluation  meets  the 
obligations  set  forth  herein  and  the 
requirements  of  Annex  I  of  the  Protocol. 

Operators  currentiy  provide 
information  to  the  National  Science 
Foundation  prior  to  each  Antarctic 
season  and  this  information  is 
transmitted  to  the  Dep>artment  of  State 
to  meet  U.S.  obligations  for  notification 
pursuant  to  Article  VII  of  the  Treaty 
which  requires  advance  notice  of 
expeditions  to  and  within  Antarctica. 
This  information  is  also  part  of  the  basic 
information  requirements  for 
preparation  of  environmental 
docimientation,  as  addressed  in  §  8.4(a) 
of  these  interim  final  regulations.  While 
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operators  are  required  to  include  thi« 
infbrmatioD  in  environmental 
documentation,  they  may  also  continue 
to  provide  thia  information  directly  to 
the  National  Science  Foundation. 

C.  Summary  of  the  Protocol 

This  interim  final  rule  implements 
Annex  I  to  the  Protocol,  which  describes 
procedures  to  be  used  in  conducting 
environmental  impact  assessments  of 
effects  of  activities  in  Antarctica.  Article 
8  of  the  Protocol  provides  that  Parties  to 
the  Protocol  ensure  that  the  assessment 
procedures  of  Annex  I  are  appUed  in 
planning  processes  leading  to  decisions 
about  any  activities,  including 
nongovernmental  activities,  including 
tourism,  to  be  undertaken  in  the 
Antarctic  Treaty  area  for  which  advance 
notice  is  required  under  paragraph  5  of 
Article  Vn  of  the  Treaty. 

The  procedures  set  forth  in  Annex  I 
require  that  all  proposed  activities  by 
operators  be  assessed,  through  one  or 
more  stages  of  assessment.  If  an  activity 
will  have  an  impact  that  is  less  than 
minor  or  transitory,  only  a  preliminary 
environmental  assessment  must  be 
submitted  in  accordance  with  these 
interim  final  regulations  before  the 
activity  proceeds.  For  an  activity  that 
will  have  no  more  than  a  minor  or 
transitory  impact,  an  initial 
environmental  evaluation  (lEE)  must  be 
submitted  in  accordance  with  these 
interim  final  regulations  before  the 
activity  proceeds.  Finally,  if  it  is 
determined  (through  an  lEE  or 
otherwise)  that  an  activity  is  likely  to 
have  more  than  a  minor  or  transitory 
impact,  a  comprehensive  enviroiunental 
evaluation  (CEE)  must  be  submitted  in 
accordance  with  these  interim  final 
regulations  before  the  activity  proceeds. 

An  lEE  describes  an  activity's 
purpose,  location,  duration  and 
intensity,  and  considers  alternatives  and 
assesses  impacts,  including  cumulative 
impacts,  in  light  of  existing  and  known 
proposed  activities.  A  CEE  is  a  detailed 
analysis  that  comprehensively  evaluates 
the  activity,  its  impacts,  alternatives, 
mitigation  and  the  like.  A  draft  CEE 
must  be  provided  to  the  Parties  and  the 
Committee  at  least  120  days  before  the 
next  consultative  meeting  where  the 
draft  CFF.  may  be  addressed.  No  final 
decision  shall  be  taken  to  proceed  with 
any  activity  for  which  a  CEE  is  prepared 
unless  there  has  been  an  opp>ortunity  for 
consideration  of  the  draft  CEE  at  an 
Antarctic  Treaty  Consultative  Meeting 
(ATCM)  on  the  advice  of  the  Committee 
(unless  the  decision  to  proceed  with  the 
activity  has  already  been  delayed  more 
than  15  months  since  the  date  of 
circulation  of  the  draft  CEE).  A  final 
CEE  must  be  circulated  at  least  60  days 


before  commencement  of  the  proposed 
activity.  Any  decision  by  the  operator 
on  whether  a  proposed  activity  should 
proceed  in  either  its  original  or 
modified  form  must  be  based  upon  the 
final  CEE  as  well  as  other  relevant 
considerations,  and  procedures  must  be 
put  in  place  for  monitoring  the  impact 
of  any  activity  that  proceeds  following 
completion  of  a  CEE. 

Evaluations  need  to  address  Aimex  I 
to  the  Protocol.  The  information 
contained  in  an  evaluation  should  allow 
the  operator  to  make  decisions  based  on 
a  sound  understanding  of  factors 
relevant  to  the  likely  impact  of  the 
proposed  activity.  An  evaluation 
should,  as  appropriate,  contain 
sufficient  information  to  allow 
assessments  of,  and  informed 
judgements  about,  the  likely  impacts  of 
proposed  activities  on  the  Antarctic 
environment  and  on  the  value  of  the 
Antarctic  environment  for  the  conduct 
of  scientific  research.  Depending  on  the 
specific  circumstances  surrounding  the 
proposed  activities,  various  factors  may 
be  relevant  for  consideration  in  the 
environmental  Impact  assessment 
prooess  such  as  the  scope,  duration  and 
intensity  of  the  activity  proposed  in 
Antarctica,  cumulative  impacts,  impacts 
on  other  activities  in  the  Antarctic 
Treaty  area,  and  capacity  to  assess  and 
verify  adverse  environmental  impacts. 
Operators  may  also  find  it  appropriate 
,to  consider  the  availability  of 
technology  and  procedures  for 
environmentally  safe  operations  and 
whether  there  exists  the  capacity  to 
respond  prompUy  and  effectively  to 
accidents  with  environmental  effects. 

D.  Activities  Covered  by  These  Interim 
Final  Regulations 

1.  Persons  Required  to  Carry  Out  an  EIA 

The  requirements  of  these  interim 
final  regulations  apply  to  operators  of 
nongovernmental  expeditions  organized 
in  or  proceeding  from  the  territory  of  the 
United  States  to  Antarctica.  The  term 
"expedition"  is  taken  from  paragraph  5 
of  Article  VII  of  the  Treaty  and 
encompasses  all  actions  or  activities 
undertaken  by  a  nongovernmental 
expedition  while  it  is  in  Antarctica. 
These  interim  final  regulations  do  not 
apply  to  individual  U.S.  citizens  or 
groups  of  citizens  planning  to  travel  to 
Antarctica  on  an  expedition  for  which 
they  are  not  acting  as  an  operator. 

For  a  commercial  tour,  typical 
functions  of  an  operator  would  include, 
for  example,  acting  as  the  primary 
person  or  group  of  persons  responsible 
for  acquiring  use  of  vessels  or  aircraft, 
hiring  expedition  staff,  plaiming 
itineraries,  and  other  oiganizational 


responsibilities.  Non-commercial 
expeditions  covered  by  these  interim 
final  regulations  include  trips  by  yachts, 
skiing  or  mountaineering  expeditions, 
privately  funded  research  expeditions, 
and  other  nongovernmental  or 
nongovernment-sponsored  activities. 

These  interim  final  regulations  do  not 
apply  to  U.S.  citizens  who  participate  in 
tours  organized  in  and  proceeding  from 
countries  other  than  the  United  States. 
As  provided  in  the  Protocol,  the 
requirements  do  not  apply  to  activities 
undertaken  in  the  Antarctic  Treaty  area 
that  are  governed  by  the  Convention  on 
the  Conservation  of  Antarctic  Marine 
Living  Resources  or  the  Convention  for 
the  Conservation  of  Antarctic  Seals. 
Persons  traveling  to  Antarctica  are 
subject  to  the  requirements  of  the 
Marine  Mammal  Protection  Act.  16 
U.S.C.  1371  et  seq. 

2.  Differences  Between  Governmental 
{U)d  Nongoveramental  Activities 

These  interim  final  regulations  do  not 
apply  to  governmental  activities,  c.f.  45 
CFR  641.10  through  641.22  (National 
Science  Foundation  regulations  for 
assessing  impacts  of  governmental 
activities  in  Antarctica).  However,  EPA 
believes  that,  to  the  extent  practicable, 
similar  procedures  should  generally  be 
used  for  assessing  both  govenunental 
and  nongovernmental  activities. 
Consistent  with  this,  these  interim  final 
regulations  generally  establish 
procedures  for  assessing  the  impacts  of 
nongovernmental  activities  in 
Antarctica  similar  to  those  used  for 
governmental  activities  under  the 
National  Science  Foundation 
regulations. 

However,  EPA  also  recognizes  that  it 
will  not  always  be  appropriate  to  apply 
identical  standards  and  procedures  for 
governmental  and  nongovernmental 
activities.  Specifically,  numerous 
mechanisms  and  processes  exist  to 
ensure  public  scrutiny  and 
accoxmtability  of  governmental 
activities.  In  some  instances,  no 
comparable  mechanisms  or  processes 
exist  for  nongovernmental  activities. 
Thus,  these  interim  final  regulations 
provide  for  direct  federal  review  of  each 
nongovernmental  environmental  impact 
assessment  by  giving  EPA  authority  to 
review,  in  consultation  with  other 
interested  federal  agencies, 
nongovernmental  environmental  impact 
assessments  for  compliance  with  the 
requirements  of  Annex  1  to  the  Protocol 
and  these  interim  final  regulations. 

To  promote  consistency  regarding 
environmental  documentation,  EPA 
intends  to  consult  with  the  National 
Science  Foundation  and  other  U.S. 
government  agencies  with  appropriate 


expertise  in  the  course  of  revieMong  the 
assessments  of  proposed 
nongovernmental  activities  in  the 
Antarctic.  Further,  following  the  final 
response  frova  the  operator  to  EPA's 
initial  comments.  EPA  will  obtain  the 
concurrence  of  the  National  Science 
Foimdation  in  making  any 
determination  that  the  environmental 
documentation  submitted  by  an 
operator  fails  tu  meet  the  requirements 
under  Article  8  and  Aimex  I  to  the 
Protocol  and  the  provisions  of  these 
interim  final  regulations. 

3.  Appropriate  Level  of  Environmental 
Documentation 

(a)  Preliminary  Environmental  Review 
Memorandum  (PERM).  These  interim 
final  regulations  provide  that  an 
operator  who  asserts  that  an  expedition 
will  have  less  than  a  minor  or  transitory 
impact  must  provide  a  Preliminary 
Environmental  Review  Memorandum 
(PERM)  to  the  EPA  no  later  than  180 
days  before  the  proposed  departure  of 
the  expedition  to  Antarctica.  The  timing 
requirement  has  been  established  to 
provide  sufficient  time  for  the  operator 
to  prepare  an  lEE  if  one  is  needed.  The 
EPA,  in  consultation  with  other 
interested  federal  agencies,  will  review 
the  PERM  to  determine  if  it  is  sufficient 
to  demonstrate  that  the  activity  will 
have  less  than  a  minor  or  transitory 
impact  or  whether  additional 
enviroiunental  documentation,  i.e.,  an 
lEE  or  CEE,  is  required  to  meet  the 
obligations  of  Annex  I.  The  EPA  will 
provide  its  comments  to  the  operator 
within  fifteen  (15)  days  of  receipt  of  the 
PERM,  and  the  operator  will  have 
seventv-five  (75)  days  to  prepare  a 
revised  PERM  or  an  EEE,  if  necessary. 
Following  the  final  response  from  the 
operator,  EPA  may  make  a  finding  that 
the  environmental  documentation 
submitted  does  not  meet  the 
requirements  of  Article  8  and  Annex  I 
of  the  Protocol  and  the  provisions  of 
these  interim  final  regulations.  This 
finding  will  be  made  with  the 
concurrence  of  the  National  Science 
Foimdation.  If  EPA  does  not  provide 
such  notice  within  thirty  (30)  days,  the 
operator  will  be  deemed  to  have  met  the 
requirements  of  these  interim  final 

Tlations. 
EPA  recommends  an  lEE  and  one  is 
prepared  and  submitted  within  the 
seventy-five  (75)  day  response  period, 
the  schedule  for  review  will  follow  the 
time  frames  set  out  for  an  lEE  in  these 
interim  final  regulations.  (See:  Section 
n.D.3(b),  below.)  Should  EPA 
recommend  a  CEE,  timing  requirements 
applicable  to  CEEs  may  necessitate  a 
delay  in  plans  to  initiate  a  proposed 
activity.  Operatora  are  encouraged  to 


consult  with  EPA  on  options  in  this 
regard. 

Tb)  Initial  Environmental  Evaluation 
(lEE).  Article  2  of  Annex  I  to  the 
Protocol  requires  that  unless  it  has  been 
determined  that  an  activity  will  have 
less  than  a  minor  or  transitory  impact, 
or  unless  a  CEE  is  being  prepared  in 
accordance  with  Article  3  of  Annex  I,  an 
lEE  must  be  prepared.  Among  the  items 
to  be  included  in  an  lEE  to  dociunent 
that  an  activity  will  have  no  more  than 
a  minor  or  transitory  impact  are  the 
cumulative  impacts  of  the  proposed 
activity  in  light  of  existing  and  known 
proposed  activities.  Expeditions,  by 
their  nature,  involve  the  transport  of 
persons  to  Antarctica  which  will  result 
in  physical  impacts,  which  may 
include,  but  not  be  limited  to:  air 
emissions,  discharges  to  the  ocean, 
noise  from  engines,  landings  for  sight- 
seeing, and  activities  by  visitors  near 
wildlife.  Accordingly,  it  is  EPA's  view 
that,  at  minimiini,  an  lEE  is  the 
appropriate  level  of  environmental 
documentation  for  prop>osed  activities 
where  multiples  of  the  activity  over 
time  are  likely  and  may  create  a 
cimiulative  impact,  unless  an  existing 
lEE  or  CEE  supports  a  finding  that  the 
type  of  activity  proposed  results  in  a 
less  than  minor  or  transitory  cimiulative 
impact.  However,  as  noted  below,  it  is 
also  EPA's  view  that  the  types  of 
nongovernmental  activities  that  are 
ciirrenUy  being  carried  out  will 
typically  be  unlikely  to  have  impacts 
that  are  more  than  minor  or  transitory 
assuming  that  activities  will  be  carried 
out  in  accordance  with  the  guidelines 
set  forth  in  the  ATCM  Recommendation 
XVni-l,  Tourism  and  non- 
Govemmental  Activities,  the  relevant 
provisions  of  other  U.S.  statutes,  and 
Annexes  U-V  to  the  Protocol.  In  the 
event  that  a  determination  is  made  that 
a  CEE  is  needed  to  meet  the 
requirements  of  Annex  I  to  the  Protocol 
and  the  provisions  of  these  interim  final 
regulations,  timing  requirements 
applicable  to  CEEs  may  necessitate  a 
delay  in  plans  to  initiate  a  proposed 
activity,  and  operators  are  encouraged  to 
consult  with  H'A  on  options.  The  EPA 
will  consider  the  question  of  the 
appropriate  level  of  review  in  more 
detail  in  developing  the  final  rule, 
utilizing  the  experience  gained  during 
the  implementation  of  this  interim  final 
rule  and  public  comments  provided  in 
the  final  rule-making  process. 

Any  operator  who  wishes  to  make  an 
expedition  to  Antarctica  during  the  time 
period  covered  by  these  interim  final 
regulations  is  required  to  provide  an  lEE 
to  EPA  no  less  than  ninety  (90)  days 
prior  to  the  proposed  departure  of  the 
expedition  to  Antarctica  unless:  (1)  A 


decision  has  been  made  to  prepare  a 
CEE,  or  (2)  the  operator  has  submitted 
a  PERM  and  there  has  not  been  a  finding 
within  the  time  limits  of  these  interim 
final  regulations  that  the  PERM  fails  to 
meet  the  requirements  under  Annex  I  to 
the  Protocol  and  the  provisions  of  these 
interim  final  regulations. 

The  EPA  willprovide  its  comments  to 
the  operator  within  thirty  (30)  days  of 
receipt  of  the  lEE,  and  the  operator  will 
have  forty-five  (45)  days  to  prepare  a 
revised  lEE,  if  necessary.  Following  the 
final  response  from  the  operator,  EPA 
may  make  a  finding  that  the 
documentation  submitted  does  not  meet 
the  requirements  of  Article  8  and  Annex 
I  of  the  Protocol  and  the  provisions  of 
these  interim  final  regulations.  This 
finding  will  be  made  with  the 
concurrence  of  the  National  Science 
Foundation.  If  such  a  notice  is  required, 
EPA  will  provide  it  within  fifteen  (15) 
days  of  receiving  the  final  lEE  from  the 
operator  or,  if  the  operator  does  not 
provide  a  final  lEE,  within  sixty  (60) 
days  following  EPA's  conunents  on  the 
original  lEE.  ff  EPA  does  not  provide 
notice  within  these  time  limits,  the 
operator  will  be  deemed  to  have  met  the 
requirements  of  these  interim  final 
regulations,  provided  that  procedures,  ^ 
which  may  include  appropriate 
monitoring,  are  carried  out  to  assess  and 
verify  the  impact  of  the  activity. 

ff  a  CEE  is  required,  the  operator  must 
adhere  to  the  time  limits  applicable  to 
such  documentation.  (See:  Section 
n.D.3.(c),  below.)  In  the  event  that  a 
determination  is  made  that  a  CEE  is 
required,  EPA,  at  the  operator's  request, 
will  consult  with  the  operator  regarding 
possible  changes  in  the  proposed 
activity  which  would  allow  preparation 
ofanlEE. 

The  EPA,  upon  receipt  of  an  lEE,  will 
electronically  publish  notice  of  its 
receipt  on  the  Office  of  Federal 
Activities'  Worid  Wide  Web  Site:  http:/ 
/es.inel.gov/oeca/ofa/.  The  Department 
of  State  will  circulate  to  the  Parties  and 
make  publicly  available  a  copy  of  an 
annual  list  of  lEEs  prepared  by  U.S. 
operators  in  accordance  with  Article  2 
and  any  decisions  taken  in  consequence 
thereof.  Any  lEE  prepared  in  accordance 
with  these  interim  final  regulations 
shall  be  made  available  by  the  EPA  on 
request. 

(c)  Comprehensive  Environmental 
Evaluation  (CEE).  Article  3(4),  of  Aimex 
I  of  the  Protocol  requires  that  draft  CEEs 
be  distributed  to  all  Parties  and  the 
Committee  120  days  in  advance  of  the 
next  Antarctic  Treaty  Consultative 
Meeting  at  which  the  CEE  may  be 
addressed.  Since  the  next  ATCM  is  now 
scheduled  for  May  19-30, 1997,  CEEs 
prepared  for  nongovernmental  activities 
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in  the  1997-1998  season  would  have  to 
have  been  distributed  by  January  1997, 
should  the  Protocol  enter  into  force 
before  or  during  the  1997-1998  season. 
Because  it  is  now  impossible  for  a  CEE 
to  be  submitted  for  the  1997-1998 
season  as  required  by  the  Protocol, 
modifications  to  the  proposed 
expedition  which  would  eliminate  any 
impacts  that  might  require  a  CEE,  and 
thereby  allow  for  an  lEE,  would  be 
necessary  in  order  to  comply  vtrith  these 
interim  final  regulations  and  the 
Protocol.  Operators  who  are  anticipating 
activities  for  the  1997-1998  season 
which  would  require  a  CEE  are 
encouraged  to  consult  with  the  EPA  as 
soon  as  possible. 

For  the  1998-1999  season,  any 
operator  who  plans  an  activity  which 
would  require  a  CEE  must  submit  a  draft 
of  the  CEE  to  EPA  by  December  1, 1997. 
Within  fifteen  (15)  days  of  receipt  of  the 
draft  CEE.  EPA  will  send  it  to  the 
Department  of  State  for  transmittal  as  a 
draft  CEE  to  other  Parties  in  January 
1998  and  EPA  will  publish  notice  of 
receipt  of  the  CEE  in  the  Federal 
RegMsr  and  will  provide  copies  to  any 
person  upon  request  The  EPA  will 
accept  public  comments  on  the  CEE  for 
a  period  of  ninety  (90)  days  following 
notice  in  the  Federal  Seg^ster.  The  BPA 
will  make  these  public  comments 
available  to  the  operator. 

The  EPA,  in  consultation  with  other 
interested  federal  agencies,  will  review 
the  CEE  to  determine  if  it  meets  the 
requirements  under  Annex  I  to  the 
Protocol  and  the  provisions  of  these 
interim  final  regulations  and  transmit  its 
comments  to  the  operator  within  120 
days  following  publication  of  notice  of 
availability  in  the  Federal  Register  to 
allow  for  the  inclusion  of  any  additional 
information  in  the  CEE.  The  operator 
shall  prepare  a  final  CEE  that  addresses 
and  includes  or  summarizes  any 
comments  on  the  draft  CEE  received 
fitom  EPA,  the  public  and  the  Parties, 
including  comments  offered  at  the  XXII 
Antarctic  Treaty  Consultative  Meeting 
in  1998.  The  final  CEE  shall  be  sent  to 
EPA  at  least  seventy-five  (75)  days 
before  proposed  departure.  Following 
the  final  resp>onse  from  the  operator,  the 
EPA  will  inform  the  operator  if  EPA. 
with  the  concurrence  of  the  National 
Science  Foundation,  makes  the  finding 
that  the  environmental  documentation 
submitted  does  not  meet  the 
requirements  of  Article  8  and  Annex  I 
of  the  Protocol  and  the  provisions  of 
these  interim  final  regulations.  This 
notification  will  occur  within  fifteen 
(15)  days  of  submittal  of  the  final  CEE 
if  the  CEE  is  submitted  by  the  operator 
within  the  time  limits  set  out  in  these 
interim  final  regulations.  If  no  final  CEE 


is  submitted  by  the  operator,  or  if  the 
operator  fails  to  meet  these  time  limits. 
EPA  will  provide  such  notification  sixty 
(60)  days  prior  to  departure  of  the 
expedition.  If,  after  receipt  of  such 
notification,  the  operator  proceeds  with 
the  expedition  without  fulfilling  the 
requirements  of  these  interim  final 
regulations,  the  operator  is  subject  to 
enforcement  proceedings  pursuant  to 
Sections  7,  8,  and  9  of  the  Antarctic 
Conservation  Act,  as  amended  by  the 
Act;  16  U.S.C.  2407,  2408,  2409.  and  45 
CFR  part  672.  If  EPA  does  not  provide 
notice,  the  operator  will  be  deemed  to 
have  met  the  requirements  of  these 
interim  final  regulations  provided  that 
procedures,  which  include  appropriate 
monitoring,  are  carried  out  t»«ssess  and 
verify  the  impact  of  the  activity.  The 
EPA  will  transmit  the  final  CEE  to  the 
Department  of  State  which  shall 
circulate  it  to  all  Parties  no  later  than 
sixty  (60)  days  before  proposed 
departure  of  the  expedition,  along  with 
a  notice  of  any  decisions  by  the  operator 
relating  thereto.  The  EPA  will  publish  a 
notice  of  availability  of  the  final  CEE  in 
the  Federal  Register. 

Operators  are  encouraged  to  consult 
with  the  EPA  as  early  as  possible  if 
there  are  questions  as  to  whether  a  CEE 
will  be  required  for  a  proposed 
expedition. 

4.  Criteria  for  a  CEE  While  this  Interim 
Final  Rule  is  in  Effect 

Article  3  of  Annex  I  to  the  Protocol 
requires  a  CEE  when  it  is  determined 
that  an  activity  is  likely  to  have  more 
than  a  minor  or  transitory  impact.  While 
the  need  for  a  CEE  will  be  evaluated  for 
each  activity  on  a  case-by-case  basis,  it 
is  EPA's  view  that  the  type  of 
nongovernmental  activities  that  are 
currently  being  carried  out  will 
typically  be  unlikely  to  have  impacts 
that  are  more  than  minor  orb«nsitoiy. 

However,  the  need  for  a  CEE  could  be 
triggered  by  a  proposed  activity  which 
represents  a  major  departure  from 
current  nongovernmental  activities, 
resulting  in  a  large  increase  in  adverse 
environmental  impact  at  a  site. 
Similarly,  a  CEE  may  be  required  if  an 
activity  is  likely  to  give  rise  to 
particularly  complex,  cumulative,  large- 
scale  or  irreversible  effects,  such  as 
perturbations  in  imique  and  very 
sensitive  biological  systems.  An 
example  of  an  activity  which  might 
require  a  CEE  would  be  the  construction 
and  operation  of  a  new  crushed  rock 
airstrip  or  runway.  

In  evaluating  whether  a  CEE  is  the 
appropriate  level  of  environmental 
documentation,  the  EPA  will  consider 
the  impact  in  terms  of  the  context  of  the 
Antarctic  environment  and  the  intensity 


of  the  activity.  The  Antarctic 
environment  is  for  the  most  part 
unspoiled,  has  intrinsic  value,  and  is  of 
great  value  to  science  and  to 
humankind's  overall  understanding  of 
the  global  environment  In  addition, 
because  of  the  location  and  uniqueness 
of  the  ecosystem,  there  would  likely  be 
great  difficulty  responding  to 
environmentfd  threats  and  mitigating 
damage  to  the  Antarctic  ecosystem.  The 
EPA  believes  a  comparable  threshold 
should  be  applied  in  determining 
whether  an  activity  may  have  an  im{>act 
that  is  more  than  minor  or  transitory 
under  these  interim  final  regulations  as 
is  used  in  determining  if  the  activity 
will  have  a  'significant'  effect  for 
purposes  of  the  National  Environmental 
Policy  Act.  Cf.  40  CFR  1508.27 

5.  Measures  to  Assess  and  Verify 
Environmental  Impacts 

The  Protocol  and  these  interim  final 
tegulations  require  an  operator  to 
employ  procedures  to  assess  and 
provide  a  regiilar  and  verifiable  record 
of  the  actual  impacts  of  any  activity 
which  proceeds  on  the  basis  of  an  lEE 
or  CEE.  The  record  developed  through 
these  measures  shall  be  designed  to:  (a) 
Enable  assessments  to  be  made  of  the 
extent  to  which  such  impacts  are 
consistent  with  the  Protocol;  and  (b) 
provide  information  useful  for 
minimizing  and  mitigating  those 
impacts,  and,  where  appropriate,  on  the 
need  for  sus]}ension,  cancellation,  or 
modification  of  the  activity.  Moreover, 
an  operator  must  monitor  key 
environmental  indicators  for  an  activify 
proceeding  on  the  basis  of  a  CEE.  An 
operator  may  also  need  to  carry  out 
monitoring  in  order  to  assess  and^erify 
the  impact  of  an  activity  for  which  an 
lEE  has  been  prepared. 

For  activities  requiring  an  lEE.  an 
operator  should  be  able  to  use 
procedures  currently  being  voluntarily 
utilized  by  operators  to  provide  the 
required  information.  For  example,  such 
information  could  include,  as 
appropriate  and  to  the  best  of  the 
operator's  knowledge:  identification  of 
the  niunber  of  tourists  put  ashore  at 
each  site,  the  number  and  location  of 
each  landing  site,  the  total  number  of 
tourists  at  each  site  per  ship  and  for  the 
season;  number  of  times  the  site  has 
been  visited  in  the  past;  the  number  of 
times  the  site  is  expected  to  be  visited 
in  the  forthcoming  season;  the  times  of 
the  year  that  visits  are  expected  to  occur 
(e.g.,  before,  during,  or  after  the  penguin 
breeding  season);  the  number  of  visitors 
expected  to  be  put  ashore  at  the  site  at 
any  one  time  and  over  the  course  of  a 
particular  visit;  what  visitors  are 
expected  to  do  while  at  the  site; 
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verification  that  guidelines  for  tourists 
are  followed;  description  of  any  tourist 
exceptions  to  the  landing  guidelines; 
and  description  of  any  activity  requiring 
mitigation,  the  mitigative  actions 
undertaken,  and  the  actual  or  projected 
outcome  of  the  mitigation. 

These  interim  final  regulations  do  not 
set  out  detailed  monitoring  procedures 
for  activities  requiring  a  CEE  because 
the  Parties  are  still  working  to  identify 
monitoring  approaches  which  can  best 
support  the  Protocol's  implementation. 
Thus,  should  an  activity  require  a  CEE, 
the  operator  should  consult  with  EPA 
to:  (a)  Identify  the  monitoring  regime 
appropriate  to  that  activity,  and  (b) 
determine  whether  and  how  the 
operator  might  utilize  relevant 
monitoring  data  collected  by  the  U.S. 
Antarctic  Program.  The  EPA  will 
consult  with  the  National  Science 
Foundation  and  other  interested  federal 
agencies  regarding  this  monitoring 
regime. 

The  EPA,  in  consultation  with  the 
National  Science  Foundation  and  other 
interested  federal  agencies,  will  review 
the  results  of  the  measures  employed 
pursuant  to  these  interim  final 
regulations  and  may  provide  additional 
guidance  in  the  final  rule. 

E.  Incorpomtion  of  Information, 
Consolidation  of  Environmental 
Documentation,  and  Waiver  or 
Modification  of  Deadlines 

The  EPA  is  strongly  committed  to 
minimizing  unnecessary  paperwork  and 
to  implementation  of  these  interim  final 
regulations  such  that  undue  biuden  is 
not  placed  on  operators,  particularly  in 
view  of  the  time  requirements 
associated  with  environmental 
documentation  requirements.  Therefore, 
provided  that  dociunentation  complies 
with  all  applicable  provisions  of  Annex 
I  to  the  Protocol  and  these  interim  final 
regulations,  and,  provided  that  the 
environmental  documentation  is 
appropriate  in  light  of  the  specific 
circumstances  of  each  operator's 
expedition  or  expeditions,  the  EPA  will 
allow  the  following  approaches  to 
documentation:  (1)  Material  may  be 
incorporated  by  referring  to  it  in  the 
environmental  document  with  its 
content  briefly  described  when  the  cited 
material  is  reasonably  available  to  the 
EPA;  (2)  more  than  one  proposed 
expedition  by  an  operator  may  be 
included  within  one  environmental 
document  and  may,  if  appropriate, 
include  a  single  discussion  of 
components  of  the  environmental 
analysis  which  are  applicable  to  some  or 
all  of  the  proposed  expeditions;  and  (3) 
one  environmental  document  may  also 
be  used  to  address  expeditions  being 


carried  out  by  more  than  one  operator, 
provided  that  the  environmental 
documentation  includes  the  names  of 
each  operator  for  which  the 
environmental  documentation  is  being 
submitted  pursuant  to  obligations  under 
these  interim  final  regulations.  Further, 
the  EPA  may  waive  or  modify  the 
deadlines  of  these  interim  final 
regulations  if  the  Protocol  has  not  yet 
entered  into  force  or  where  EPA 
determines  an  operator  is  acting  in  good 
faith  and  that  circimistances  outside  the 
control  of  the  operator  created  delays, 
provided  that  enviroiunental 
documentation  fully  meets  deadlines 
under  the  Ftotocol. 

F.  Submission  of  Environmental 
Documents 

The  operator  shall  submit  five  copies 
of  its  environmental  documentation, 
along  with  an  electronic  copy  in  HTML 
format,  if  available,  to  the  EPA  by  mail 
to:  U.S.  Enviroiunental  Protection 
Agency,  OfBce  of  Federal  Activities,  EIS 
Filing— Mail  Code  2252-A,  401  M  Street 
SW,  Washington,  DC  20460. 

Environmental  documents  may  also 
be  sent  by  special  delivery  (Federal 
Express,  United  Parcel  Service,  etc.)  or 
hand-carried  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Federal 
Activities,  EIS  Filing— Mail  Code  2252- 
A,  Room  7241,  Ariel  Rios  Building 
(South  Oval  Lobby),  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20044. 

An  operator  who  wishes  to  may  notify 
and  submit  environmental 
documentation  at  an  earlier  date  than 
required  for  this  interim  final  rule.  The 
EPA  review  process,  including    ' 
notification  for  public  review  and 
comment,  will  commence  with  the 
submittal  of  environmental 
documentation  and  will  follow 
deadlines  for  response  indicated  in  the 
appropriate  sections  of  this  interim  final 
rule. 

G.  Prohibited  Acts,  Enforcement  and 
Penalties 

It  shall  be  unlawful  for  any  operator 
to  violate  these  interim  final  regulations. 
An  operator  who  violates  any  of  these 
interim  final  regulations  is  subject  to 
enforcement,  which  may  include  civil 
and  criminal  enforcement  proceedings, 
and  penalties,  pursuant  to  Sections  7, 8, 
and  9  of  the  Antarctic  Conservation  Act, 
as  amended  by  the  Act;  16  U.S.C.  2407. 
2408,  2409.  and  45  CFR  part  672. 

m.  Coordination  of  Review  of 
Information  Received  fitun  Other 
Parties  to  the  Treaty 

Article  6  of  Annex  I  to  the  Protocol 
provides  that  the  following  information 
shall  be  circulated  to  the  Parties, 


forwarded  to  the  Committee  for 
Environmental  Protection,  and  made 
publicly  available:  (1)  A  description  of 
national  procedures  for  considering  the 
environmental  impacts  of  proposed 
activities;  (2)  an  annual  list  of  any  lEEs 
and  any  decisions  taken  in  consequence 
thereof;  (3)  significant  information 
obtained  and  any  action  taken  in 
consequence  thereof  with  regard  to 
monitoring  from  lEEs  and  CEEs;  and  (4) 
information  in  a  final  CEE.  In  addition. 
Article  6  requires  that  any  lEE  be  made 
available  on  request,  and  Article  3 
requires  that  draft  CEEs  be  circulated  to 
all  Parties,  who  shall  make  them 
publicly  available.  A  period  of  ninety 
(90)  days  is  allowed  for  the  receipt  of 
comments.  To  implement  these 
requirements  of  the  Protocol,  this 
interim  final  rule  sets  out  the  process  for 
circulation  of  this  information  within 
the  United  States. 

Upon  receipt  of  a  CKF  from  another 
Parfy,  the  Department  of  State  shall 
publish  notice  of  receipt  in  the  Federal 
Register  and  shall  circulate  a  copy  of 
the  CEE  to  all  interested  federal 
agencies.  The  Department  of  State  shall 
coordinate  responses  from  federal 
agencies  to  the  CEE  and  shall  transmit 
the  coordinated  response,  if  any,  to  the 
Party  which  has  circulated  the  CEE.  The 
Department  of  State  shall  make  a  copy 
of  the  CEE  available  upon  request  to  the 
public.  Members  of  the  U.S.  public 
should  comment  directly  to  the  operator 
who  has  drafted  the  CEE  and  provide  a 
copy  to  the  EPA  for  its  consideration. 

Upon  receipt  of  the  annual  list  from 
another  Parfy  of  IKEs  prepared  in 
accordance  with  Article  2  of  Annex  I 
and  any  decisions  taken  in  consequence 
thereof,  the  Department  of  State  shall 
circulate  a  copy  to  all  interested  federal 
agencies.  The  Department  of  State  shall 
make  a  copy  of  any  list  of  lEEs  from 
other  Parties  prepared  in  accordance 
with  Article  2  and  any  decisions  taken 
in  consequence  thereof  available  upon 
request  to  the  public. 

Upon  receipt  of  a  description  of 
appropriate  national  procedures  for 
environmental  impact  statements  frtim 
another  Party,  the  Department  of  State 
shall  circulate  a  copy  to  all  interested 
federal  agencies.  The  Department  of 
State  shall  make  such  descriptions 
available  upon  request  to  the  public. 

Upon  receipt  from  another  Party  of 
significant  information  obtained,  and 
any  action  taken  in  consequence 
therefrom  from  procedures  put  in  place 
with  regard  to  monitoring  pursuant  to 
Articles  2(2)  and  5  of  Annex  I  to  the 
Protocol,  the  Deiiartment  of  State  shall 
circulate  a  copy  to  all  interested  federal 
agencies.  Notification  of  receipt  of 
significant  information  regarding 
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monitoring  will  be  published 
electronically  on  the  EPA  OfBce  of 
Federal  Activities'  World  Wide  Web 
Site  at:  http://es.inel.gov/oeca/ofa/.  The 
Department  of  State  shall  make  a  copy 
of  this  information  available  upon 
request  to  the  public.       ^^ 

Upon  receipt  of  a  final  CEE  from 
another  Party,  the  Department  of  State 
shall  cinnilate  a  copy  to  all  interested 
federal  agencies.  The  Department  of 
State  shall  make  a  copy  available  upon 
request  to  the  public. 

IV.  ExecatiTe  Order  Clearance 

Under  Executive  Order  12866,  [58  FR 
51735  (October  4.  1993)]  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  interim  final  rule  is  a 
"significant  regulatory  action." 
Although  none  of  the  first  three  criteria 
apply,  this  interim  final  rule  raises 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates  under  P.L.  104-227, 
the  Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996  and  the 
Protocol  on  Envirotmiental  Protection  to 
the  Antarctic  Treaty  of  1959. 
Accordingly,  this  action  was  submitted 
to  OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

V.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  this 
interim  final  rule  being  issued  today  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (RFA),  which  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  significant 
impact  the  mterim  final  rule  will  have 


on  a  substantial  number  of  small 
entities.  By  its  terms,  the  RFA  applies 
only  to  rules  subject  to  notice-and- 
comment  rulemaking  requirements 
under  the  Administrative  Procediue  Act 
(APA)  or  any  other  statute.  Today's 
interim  final  rule  is  not  subject  to  notice 
and  comment  requirements  under  the 
APA  or  any  other  statute.  The  interim 
final  rule  is  subject  to  the  APA,  but  the 
EPA  has  invoked  the  "good  cause" 
exemption  under  APA,  5  U.S.C. 
553(b)(B),  from  the  APA  notice  and 
comment  requirements. 

The  EPA  nonetheless  believes  that 
because  this  interim  final  rule  only 
requires  assessment  of  environmental 
impacts  the  effects  on  small  businesses 
will  be  limited  primarily  to  the  cost  of 
preparing  such  an  analysis  and  that  the 
requirements  are  no  greater  than 
necessary  to  ensure  that  the  United 
States  will  be  in  compliance  with  its 
international  obligations  under  the 
Protocol  and  the  Treaty.  Further,  EPA 
has  included  a  number  of  provisions, 
e.g.,  incorporation  of  information  and 
consolidation  of  documentation,  in  this 
interim  final  rule  which  should 
minimize  the  cost  of  such  an  analysis. 

VI.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  The  UMRA  does  not  apply  to 
this  interim  final  rule  because  it  is 
necessary  for  the  ratification  and 
implementation  of  international  treaty 
obligations.  Thus,  today's  interim  final 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
In  any  event,  EPA  has  determined  that 
this  interim  final  rule  does  not  contain 
a  Federal  mandate  that  may  result  in 
annual  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  for  the 
private  sector.  The  EPA  has  also 
determined  that  this  interim  final  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  governments  under  section  203  of 
the  UMRA. 

Vn.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  Under  Section 
1320.13  of  this  Act,  EPA  has  requested 
OMB  to  authorize  emergency 
processing.  The  OMB's  approval  was 
requested  by  April  17, 1997.  An 
Information  Collection  Request  (ICR) 


document  has  been  prepared  by  EPA 
(ICR  No.  1808.01)  and  a  copy  may  be 
obtained  bom  Ms.  Sandy  Farmer, 
Regulatory  Information  Division  (2136). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460;  telephone:  (202)  260-2740. 

This  emergency  request  for  ICR 
approval  along  with  the  Interim  Final 
Rule  are  necessary  so  that  implementing 
regulations  will  be  in  place 
contemporaneously  with  the  United 
States'  ratification  of  the  Protocol  and  in 
order  to  implement  its  obligations  under 
the  Protocol  as  soon  as  the  Protocol 
enters  into  force.  The  Interim  Final  Rule 
provides  nongovernmental  operators 
with  the  specific  environmental 
documentation  requirements  they  must 
meet  in  order  to  comply  with  the 
Protocol. 

Nongovernmental  operators, 
including  tour  operators,  conducting 
expeditions  to  Antarctica  are  required  to 
submit  environmental  documentation  to 
EPA  that  evaluates  the  potential 
environmental  impact  of  their  proposed 
activities.  If  EPA  has  no  comments,  or 
if  the  dociunentation  is  satisfactorily 
revised  in  response  to  EPA's  comments, 
and  the  operator  does  not  receive  a 
notice  bom  EPA  that  the  environmental 
documentation  does  not  meet  the 
requirements  of  Article  8  and  Annex  I 
of  the  Protocol  and  the  provisions  of 
these  interim  final  regulations,  the 
operator  wm  have  no  further  obligations 
pursuant  to  the  applicable  requirements 
of  these  interim  final  regulations 
provided  that  any  appropriate  measures, 
which  may  include  monitoring,  are  put 
in  place  to  assess  and  verify  the  impact 
of  the  activity.  The  type  of 
environmental  document  required 
depends'upon  the  nature  and  intensity 
of  the  environmental  impacts  that  coidd 
result  bom  the  activity  under 
consideration.  The  interim  final  rule 
provides  for  incorporation  of  material 
into  an  environmental  docimient  by 
referring  to  it  in  the  document  when  the 
effect  will  be  to  reduce  paperwork. 
Fiirther,  an  operator  may  include  more 
than  one  proposed  expedition  within 
one  environmental  document  and  one 
environmental  document  may  also  be 
used  to  address  expeditions  being 
carried  out  by  more  than  one  operator 
further  reducing  burden.  For  the  limited 
time  the  Interim  Final  Rule  will  be  in 
effect,  the  EPA  anticipates  that  operators 
will  make  one  submittal  per  year  for  all 
of  their  expeditions  for  that  year.  No 
capital  costs  or  operational  and 
maintenance  costs  are  anticipated  to  be 
incurred  as  a  result  of  this  ICR. 

Frequency  of  Reporting:  Once  per 
year. 


Affected  Public:  Businesses,  other 
nongovernmental  entities  including  for 
profit  entities,  and  not  for  profit 
institutions. 

Number  of  Respondents:  8. 

Estimated  Average  Time  Per 
Respondent:  120  Hours. 

Total  Annual  Rurden  Hours:  960. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  tranSlnit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
nvunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Vm.  Executive  Order  12898.  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

The  provisions  of  Executive  Order 
12898  do  not  apply  to  this  regulatory 
action. 

DC.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
interim  final  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  interim  final  rule  in  today's 
Federal  Register.  This  interim  final  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  8 

Environmental  protection,  Antarctica, 
Enforcement,  Environmental 
documentation,  Enviroiunental  impact 
assessment.  Prohibited  acts.  Penalties. 


Dated:  April  23, 1997. 
Carol  M.  Brewner.. 
Administrator. 

Therefore,  for  the  reasons  set  out  in 
the  Preamble,  Tide  40  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Part  8  as  follows: 

PART  8-ENVIRONMENTAL  IMPACT 
ASSESSMENT  OF 

NONGOVERNMENTAL  ACnVUIES  IN 
ANTARCTICA 

8.1  Purpose. 

8.2  Applicability  and  eSisct 

8.3  Dednitions. 

8.4  Preparation  of  environmental 
documents,  generally. 

8.5  Submission  of  environmental 
documents. 

8.6  Preliminary  mvironmental  review. 

8.7  Initial  environmental  evaluation. 

8.8  Comprehensive  environmental 
evaluation. 

8.9  Measures  to  assess  and  verify 
environmental  impacts. 

8.10  Cases  of  emergency. 

8.11  Prohibited  acts,  enforcement  and 
penalties. 

8.12  Coordination  of  reviews  from  other 
Parties. 

Authority:  16  U.S.C.  2401  et  seq.,  as 
amended,  16  U.S.C  2403a. 

§8.1    Purpose. 

(a)  This  part  is  issued  pursiumt  to  the 
Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996.  As  provided 
in  that  Act,  this  part  implements  the 
requirements  of  Article  8  and  Annex  I 
to  the  Protocol  on  Environmental 
Protection  to  the  Antarctic  Treaty  of 
1959  and  provides  for: 

(1)  the  environmental  impact 
assessment  of  nongovernmental 
activities,  including  toiuism,  for  which 
the  United  States  is  required  to  give 
advance  notice  under  paragraph  5  of 
Article  Vn  of  the  Antarctic  Treaty  of 
1959; and 

(2)  coordination  of  the  review  of 
information  regarding  environmental 
impact  assessment  received  by  the 
United  States  from  other  Parties  under 
the  Protocol. 

(b)  The  procedures  in  this  part  are 
designed  to:  Ensure  that 
nongovernmental  operators  identify  and 
assess  the  potential  impacts  of  their 
proposed  activities,  including  tourism, 
on  the  Antarctic  environment;  that 
operators  consider  these  impacts  in 
deciding  whether  or  how  to  proceed 
with  proposed  activities;  and  that 
operators  provide  environmental 
documentation  pursuant  to  the  Act  and 
Annex  I  of  the  Fhrotocol.  These 
procedures  are  consistent  with  and 
implement  the  environmental  impact 
assessment  provisions  of  Article  8  and 


Aimex  I  to  the  Protocol  on 
Environmental  Protecticm  to  the 
Antarctic  Treaty. 

f8.2    AppHcabHity  and  effect 

(a)  This  part  is  intended  to  ensure  that 
potential  environmental  effects  of 
nongovernmental  activities  imdertaken 
in  Antarctica  are  appropriately 
identified  and  considered  by  die 
operator  during  the  planning  process 
and  that  to  the  extent  practicable, 
appropriate  environmental  safeguards 
which  would  mitigate  or  prevent 
adverse  impacts  on  the  Antarctic 
enviroimient  are  identified  by  the 
operator. 

(b)  The  requirements  set  forth  in  this 
part  apply  to  nongovernmental  activities 
for  which  the  United  States  is  required 
to  give  advance  notice  under  paragraph 
5  of  Article  VII  of  the  Antarctic  Treaty 
of  1959:  All  nongovernmental 
expeditions  to  and  within  Antarctica 
organized  in  or  proceeding  frtnn  its 
territory. 

(c)  This  part  does  not  apply  to 
activities  undertaken  in  the  Antarctic 
Treaty  area  that  are  governed  by  the 
Convention  on  the  Conservation  of 
Antarctic  Marine  Living  Resources  or 
the  Convention  for  the  Conservation  of 
Antarctic  Seals.  Persons  traveling  to 
Antarctica  are  subject  to  the 
requirements  of  the  Marine  Mammal 
Protection  Act,  16  U.S.C.  1371  et  seq. 

(d)  This  part  is  effective  on  April  30. 
1997.  This  part  will  expire  upon  the 
earlier  of  the  end  of  the  1998-99  austral 
simimer  season  or  upon  issuance  of  a 
final  regulation. 

f8.3   OeflnMons. 

As  used  in  this  part: 

Act  means  16  U.S.C.  2401  et  seq.. 
PubUc  Law  104-227,  the  Antarctic 
Science,  Tourism,  and  Conservation  Act 
of  1996. 

Annex  I  refers  to  Annex  I, 
Environmental  Impact  Assessment,  of 
the  Protocol. 

Antarctica  means  the  Antarctic  Treaty 
area;  i.e.,  the  area  south  of  60  degrees 
south  latitude. 

Antarctic  environment  means  the 
natural  and  physical  environment  of 
Antarctica  and  its  dependent  and 
associated  ecosystems,  but  excludes 
social,  economic,  and  other 
environments. 

Antarctic  Treaty  area  means  the  area 
south  of  60  degrees  south  latitude. 

Antarctic  Treaty  Consultative  Meeting 
(ATCM)  means  a  meeting  of  the  Parties 
to  the  Antarctic  Treaty,  held  pursuant  to 
Article  IX(1)  of  the  Treaty. 

Comprehensive  Environmental 
Evaluation  (CEE)  means  a  study  of  the 
reasonably  foreseeable  potential  effects 
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of  a  proposed  activity  on  the  Antarctic 
environment,  prepared  in  accordance 
with  the  provisions  of  this  part  and 
includes  all  comments  received  thereon. 
(See:  40  CFR  8.8.) 

Envimnmental  document  or 
envimnmental  documentation 
(Document)  means  a  preliminary 
environmental  review  memorandum,  an 
initial  environmental  evaluation,  or  a 
comprehensive  environmental 
evaluation. 

Environmental  impact  assessment 
(EIA)  means  the  environmental  review 
process  required  by  the  provisions  of 
this  part  and  by  Annex  I  of  the  Protocol, 
and  includes  preparation  by  the 
operator  and  U.S.  government  review  of 
an  enviroiunental  dociunent,  and  public 
access  to  and  circulation  of 
enviroiunental  documents  to  other 
Parties  and  the  Committee  on 
Environmental  Protection  as  required  by 
Annex  I  of  the  Protocol. 

EPA  means  the  Environmental 
Protection  Agency. 

Expedition  means  any  activity 
undertaken  by  one  or  more 
nongovernmental  persons  organized 
within  or  proceeding  from  the  United 
States  to  or  within  the  Antarctic  Treaty 
area  for  which  advance  notification  is 
required  under  Paragraph  5  of  Article 
Vn  of  the  Treaty. 

Impact  means  impact  on  the  Antarctic 
environment  and  dependent  and 
associated  ecosystems. 

Initial  Environmental  Evaluation  (lEE) 
means  a  study  of  the  reasonably 
foreseeable  potential  effects  of  a 
proposed  activity  on  the  Antarctic 
environment  prepared  in  accordance 
with  40  CFR  8.7. 

Operator  or  operators  means  any 
person  or  persons  organizing  a 
nongovenunental  expedition  to  or 
within  Antarctica. 

Person  has  the  meaning  given  that 
term  in  section  1  of  title  1,  United  States 
Code,  and  includes  any  person  subject 
to  the  jurisdiction  of  the  United  States 
except  that  the  term  does  not  include 
any  department,  agency,  or  other 
instrumentality  of  the  Federal 
Government. 

Preliminary  environmental  review 
means  the  environmental  review 
described  under  that  term  in  40  CFR  8.6. 

Preliminary  Environmental  Review 
Memorandum  (PERM)  means  the 
dociunentation  supporting  the 
conclusion  of  the  preliminary 
environmental  review  that  the  impact  of 
a  proposed  activity  will  be  less  than 
minor  or  transitory  on  the  Antarctic 
enviroiunent. 

Protocol  means  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  done  at  Madrid. 


October  4, 1991,  and  all  aimexes  thereto 
which  are  in  force  for  the  United  States. 
This  part  means  40  CFR  part  8. 

f8.4    PraperaOon  of  environmental 
dociwmnti,  Qanafally. 

(a)  Basic  information  requirements.  ]a 
addition  to  the  information  required 
pursuant  to  other  sections  of  this  part, 
all  environmental  documents  shall 
contain  the  following: 

(1)  The  name,  mailing  address,  and 
phone  number  of  the  operator; 

(2)  The  anticipated  date(s)  of 
departiire  of  eadi  expedition  to 
Antarctica: 

(3)  An  estimate  of  the  number  of 
persons  in  each  expedition; 

(4)  The  means  of  conveyance  of 
expedition(s]  to  and  within  Antarctica; 

(5)  Estimated  length  of  stay  of  each 
expedition  in  Antarctica; 

(6)  Information  on  proposed  landing 
sites  in  Antarctica;  and 

(7)  hiformation  concerning  training  of 
staff,  supervision  of  expedition 
members,  and  what  other  measures,  if 
any,  that  will  be  taken  to  avoid  or 
minimize  possible  environmental 
impacts. 

(b)  Preparation  of  an  environmental 
document.  Unless  an  operator 
determines  and  documents  that  a 
proposed  activity  will  have  less  than  a 
minor  or  transitory  impact  on  the 
Antarctic  environment,  the  operator  will 
prepare  an  lEE  or  CEE  in  accordance 
with  this  part.  In  making  the 
determiitation  what  level  of 
environmental  doounentation  is 
appropriate,  the  operator  should 
consider,  as  applicable,  whether  and  to 
what  degree  the  proposed  activity: 

(1)  Has  the  potential  to  adversely 
affect  the  Antarctic  environment; 

(2)  May  adversely  affect  climate  or 
weather  patterns; 

(3)  May  adversely  affect  air  or  water 
quality; 

(4)  May  affect  atmospheric,  terrestrial 
(including  aquatic),  glacial,  or  marine 
environments; 

(5)  May  detrimentally  affect  the 
distribution,  abundance,  or  productivity 
of  species,  or  populations  of  species  of 
fauna  and  flora; 

(6)  May  further  jeopardize  endangered 
or  threatened  species  or  populations  of 
such  species; 

(7)  May  degrade,  or  pose  substantial 
risk  to.  areas  of  biological,  scientific, 
historic,  aesthetic,  or  wilderness 
significance; 

(8)  Has  highly  uncertain 
environmental  effects,  or  involves 
unique  or  unknown  enviroiunental 
risks;  or 

(9)  Together  with  other  activities,  the 
effects  of  any  one  of  which  is 


individually  insignificant,  may  have  at 
least  minor  or  transitory  cumulative 
oivironmratal  effects. 

(c)  Type  of  environmental  document. 
The  type  of  environmental  document 
required  imder  this  part  depends  upon 
the  nature  and  intensity  of  the 
environmental  impacts  that  could  result 
from  the  activity  imder  consideration.  A 
PERM  must  be  prepared  by  the  operator 
to  dpcument  the  conclusion  of  the 
operator's  preliminary  environmental 
review  that  the  impact  of  a  proposed 
activity  on  the  Antarctic  environment 
will  be  less  than  minor  or  transitory. 
(See:  40  CFR  8.6.)  An  lEE  must  be 
prepared  by  the  operator  for  proposed 
activities  which  may  have  at  least  (but 
no  more  than)  a  minor  or  transitory 
impact  on  the  Antarctic  environment. 
(See:  40  CFR  8.7.)  A  GEE  must  be 
prepared  by  the  operator  if  an  lEE 
indicates,  or  if  it  is  otherwise 
determined,  that  a  proposed  activity  is 
likely  to  have  more  than  a  minor  or 
transitory  impact  on  the  Antarctic 
environment  (See:  40  CFR  8.8.) 

(d)  Incorporation  of  information  and 
consolidation  of  environmental 
documentation  (1)  An  operator  may 
incorporate  material  into  an 
environmental  document  by  referring  to 
it  in  the  dociunent  when  the  effect  will 
be  to  reduce  paperwork  without 
impeding  the  review  of  the 
environmental  document  by  EPA  and 
other  Federal  agencies.  The 
incorporated  material  shall  be  cited  and 
its  content  briefly  described.  No 
material  may  be  incorporated  by 
referring  to  it  in  the  document  luiless  it 
is  reasonably  available  to  the  EPA. 

(2)  Provided  that  environmental 
documentation  complies  with  all 
applicable  provisions  of  Annex  I  to  the 
Ptotocol  and  this  part  and  is  appropriate 
in  light  of  the  specific  circumstances  of 
the  operator's  proposed  expedition  or 
expeditions,  an  operator  may  include 
more  than  one  proposed  expedition 
within  one  environmental  dociunent 
and  one  environmental  document  may 
also  be  used  to  address  expeditions 
being  carried  out  by  more  than  one 
operator  provided  that  the 
environmental  dociunent  indicates  the 
names  of  each  operator  for  which  the 
environmental  documentation  is  being 
submitted  pursuant  to  obligations  under 
this  part. 

f  8,5    Submission  of  •nvironmantal 
documents. 

(a)  An  operator  shall  submit 
environmental  documentation  to  the 
EPA  for  review.  The  EPA,  in 
consultation  with  other  interested 
federal  agencies,  will  carry  out  a  review 
to  determine  if  the  submitted 
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environmental  dociunentation  meets  the 
requirements  of  Article  8  and  Annex  I 
of  the  Protocol  and  the  provisions  of 
this  part.  The  EPA  will  provide  its 
comments,  if  any.  on  the  environmental 
documentation  to  the  operator  and  will 
consult  with  the  operator  regarding  any 
suggested  revisions.  If  EPA  has  no 
comments,  or  if  the  documentation  is 
satisfactorily  revised  in  response  to 
EPA's  comments,  and  the  operator  does 
not  receive  a  notice  from  EPA  that  the 
environmental  documentation  does  not 
meet  the  requirements  of  Article  8  and 
Annex  I  of  the  Protocol  and  the 
provisions  of  this  part,  the  operator  will 
have  no  further  obligations  pursuant  to 
the  applicable  requirements  of  this  part 
provided  that  any  appropriate  measures, 
which  may  include  monitoring,  are  put 
in  place  to  assess  and  verify  the  impact 
of  the  activity.  Alternatively,  following 
final  response  from  the  operator,  the 
EPA,  in  consultation  with  other  federal 
agencies  and  with  the  concurrence  of 
the  National  Science  Foundation,  will 
inform  the  operator  that  EPA  finds  that 
the  environmental  documentation  does 
not  meet  the  requirements  of  Article  8 
and  Annex  I  of  the  Protocol  and  the 
provisions  of  this  part.  If  the  operator 
then  proceeds  with  the  expedition 
without  fulfilling  the  requirements  of 
this  part,  the  operator  is  subject  to 
enforcement  proceedings  pursuant  to 
sections  7,8.  and  9  of  the  Antarctic 
Conservation  Act,  as  amended  by  the 
Act;  16  U.S.C.  2407,  2408,  2409,  and  45 
CFR  Part  672. 

(b)  The  EPA  may  waive  or  modify 
deadlines  pursuant  to  this  part  where 
EPA  determine.s  an  operator  is  acting  in 
good  faith  and  that  circumstances 
outside  the  control  of  the  operator 
created  delays,  provided  that  the 
environmental  documentation  fully 
meets  deadlines  under  the  Protocol. 

§8.6    Preliminary  environmental  review. 

(a)  Unless  an  operator  has  determined 
to  prepare  an  lEE  or  CEE,  the  operator 
shall  conduct  a  preliminary 
environmental  review  that  assesses  the 
potential  direct  and  reasonably 
foreseeable  indirect  impacts  on  the 
Antarctic  environment  of  the  proposed 
expedition.  A  Preliminary 
Environmental  Review  Memorandum 
(PERM)  shall  contain  sufficient  detail  to 
assess  whether  the  proposed  activity 
may  have  less  than  a  minor  or  transitory 
impact,  and  shall  be  submitted  to  the 
EPA  for  review  no  less  than  180  days 
Iwfore  the  proposed  departure  of  the 
expedition.  The  EPA,  in  consultation 
with  other  interested  federal  agencies, 
will  review  the  PERM  to  determine  if  it 
is  sufficient  to  demonstrate  that  the 
activity  will  have  less  than  a  minor  or 


transitory  impact  or  whether  additional 
environmental  documentation,  i.e.,  an 
lEE  or  CEE,  is  required  to  meet  the 
obligations  of  Article  8  and  Annex  I  of 
the  Protocol.  The  EPA  will  provide  its 
comments  to  the  operator  within  fifteen 
(15)  days  of  receipt  of  the  PERM,  and 
the  operator  shall  have  seventy-five  (75) 
days  to  prepare  a  revised  PERM  or  an 
lEE,  if  necessary.  Following  the  final 
response  frtjm  the  operator,  EPA  may 
make  a  finding  that  the  environmental 
documentation  submitted  does  not  meet 
the  requirements  of  Article  8  and  Annex 
I  of  the  Protocol  and  the  provisions  of 
this  part.  This  finding  will  be  made  with 
the  concurrence  of  the  National  Science 
Foundation.  If  EPA  does  not  provide 
such  notice  within  thirty  (30)  days,  the 
operator  will  be  deemed  to  have  met  the 
requirements  of  this  part  provided  that 
any  required  procedures,  which  may 
include  appropriate  monitoring,  are  put 
in  place  to  assess  and  verify  the  impact 
of  the  activify. 

(b)  U  EPA  recommends  an  lEE  and 
one  is  prepared  and  submitted  within 
the  seventy-five  (75)  day  response 
period,  it  will  be  reviewed  under  the 
time  frames  set  out  for  an  lEE  in  40  CFR 
8.7.  U  EPA  recommends  a  CEE  and  one 
is  prepared,  it  will  be  reviewed  under 
the  time  frames  set  out  for  a  CEE  in  40 
CFR  8.8. 

f  8.7    Initial  snvironmsntal  evaluation. 

(a)  Submission  oflEE  to  the  EPA. 
Unless  a  PERM  has  been  submitted 
pursuant  to  40  CFR  8.6  which  meets  the 
environmental  documentation 
requirements  under  Article  8  and  Annex 
I  to  the  Protocol  and  the  provisions  of 
this  part  or  a  CEE  is  being  prepared,  an 
lEE  shall  be  submitted  by  the  operator 
to  the  EPA  no  fewer  than  ninety  (90) 
days  before  the  proposed  departure  of 
the  expedition. 

(b)  Contents.  An  lEE  shall  contain 
sufficient  detail  to  assess  whether  a 
proposed  activity  may  have  more  than 
a  minor  or  transitory  impact  on  the 
Antarctic  environment  and  shall 
include  the  following  information: 

(1)  A  description  of  the  proposed 
activity,  including  its  purpose,  location, 
duration,  and  intensity:  and 

(2)  Consideration  of  alternatives  to  the 
proposed  activity  and  any  impacts  that 
the  proposed  activity  may  have  on  the 
Antarctic  environment,  including 
consideration  of  cumulative  impacts  in 
light  of  existing  and  known  proposed 
activities. 

(c)  Further  enviroiunental  review.  (1) 
The  EPA,  in  consultation  with  other 
interested  federal  agencies,  will  review 
an  lEE  to  determine  whether  the  lEE 
meets  the  requirements' under  Annex  I 
to  the  Protocol  and  the  provisions  of 


this  part.  The  EPA  will  provide  its 
comments  to  the  operator  within  thirty 
(30)  days  of  receipt  of  the  lEE.  and  the 
operator  will  have  forty-five  (45)  days  to 
prepare  a  revised  lEE,  if  necessary. 
Following  the  final  response  from  the 
operator,  EPA  may  make  a  finding  that 
the  documentation  submitted  does  not 
meet  the  requirements  of  Article  8  and 
Annex  I  of  the  Protocol  and  the 
provisions  of  this  part.  This  finding  will 
be  made  with  the  concurrence  of  the 
National  Science  Foundation.  If  such  a 
notice  is  required,  EPA  will  provide  it 
within  fifteen  (15)  days  of  receiving  the 
final  lEE  from  the  operator  or.  if  the 
operator  does  not  provide  a  final  lEE. 
within  sixty  (60)  days  following  EPA's 
comments  on  the  original  lEE.  If  EPA 
does  not  provide  notice  within  these 
time  limits,  the  operator  will  be  deemed 
to  have  met  the  requirements  of  this  part 
provided  that  any  required  procedures, 
which  may  include  appropriate 
monitoring,  are  put  in  place  to  assess 
and  verify  the  impact  of  the  activify. 

(2)  If  a  CEE  is  required,  the  operator 
must  adhere  to  the  time  limits 
applicable  to  such  documentation.  (See: 
40  CFR  8.8.)  In  this  event  EPA,  at  the 
operator's  request,  will  consult  with  the 
operator  regarding  possible  changes  in 
the  proposed  activify  which  would 
allow  preparation  of  an  lEE. 

{8.8    ComprshenBJve  snyjionmental 
avaiualion. 

(a)  Preparation  of  a  CEE.  Unless  a 
PERM  or  an  lEE  has  been  submitted  and 
determined  to  meet  the  environmental 
documentation  requirements  of  this 
part,  the  operator  shall  prepare  a  CEE. 
A  CEE  shall  contain  sufficient 
information  to  enable  informed 
consideration  of  the  reasonably 
foreseeable  potential  environmental 
effects  of  a  proposed  activify  and 
possible  alternatives  to  that  proposed 
activify.  A  CEE  shall  include  the 
following: 

(1)  A  description  of  the  proposed 
activify,  including  its  purpose,  location,  ' 
duration  and  intensify,  and  possible 
alternatives  to  the  activify,  including  the 
alternative  of  not  proceeding,  and  the 
consequences  of  those  alternatives; 

(2)  A  description  of  the  initial 
environmental  reference  state  with 
which  predicted  changes  are  to  be   . 
compared  and  a  prediction  of  the  future 
environmental  reference  state  in  the 
absence  of  the  proposed  activify; 

(3)  A  description  of  the  methods  and 
data  used  to  forecast  the  impacts  of  the 
proposed  activify; 

(4)  Estimation  of  the  nature,  extent, 
duration  and  intensify  of  the  likely 
direct  impacts  of  the  proposed  activify; 
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(5)  A  consideration  of  possible 
indirect  or  second  order  impects  from 
the  proposed  activity; 

(6)  A  consideration  of  cumulative 
impacts  of  the  proposed  activity  in  light 
of  existing  activities  and  other  known 
planned  activities; 

(7)  Identification  of  measures, 
including  monitoring  programs,  that 
could  be  taken  to  minimize  or  mitigate 
impacts  of  the  proposed  activity  and  to 
detect  unforeseen  impacts  and  that 
could  provide  early  warning  of  any 
adverse  effects  of  the  activity  as  well  as 
to  deal  promptly  and  effectively  with 
accidents; 

(8)  Identification  of  unavoidable 
impacts  of  the  proposed  activity; 

(9)  Consideration  of  the  effects  of  the 
proposed  activity  on  the  conduct  of 
scientific  research  and  on  other  existing 
uses  and  values; 

(10)  An  identification  of  gaps  in 
knowledge  and  imcertainties 
encountered  in  compiling  the 
information  required  under  this  section; 

(11)  A  non-technical  summary  of  the 
information  provided  under  this 
section;  and 

(12)  The  name  and  address  of  the 
person  or  organization  which  prepared 
the  CEE  and  the  address  to  which 
comments  thereon  should  be  directed. 

(b)  Submission  of  Draft  CEE  to  the 
EPA  and  CirculaGon  to  Other  Parties. 
(1)  For  the  1998-1999  season,  any 
operator  who  plans  a  nongovernmental 
ffiq>edition  which  would  require  a  CEE 
must  submit  a  draft  of  the  CEE  by 
December  1, 1997.  Within  fifteen  (15) 
days  of  receipt  of  the  draft  CEE,  EPA 
will:  send  it  to  the  Department  of  State 
which  will  circulate  it  to  all  Parties  to 
the  Protocol  and  forward  it  to  the 
Committee  for  Enviroiunental  Protection 
established  by  the  Protocol,  and  publish 
notice  of  receipt  of  the  CEE  and  request 
for  comments  on  the  CEE  in  the  Federal 
Register,  and  will  provide  copies  to  any 
person  upon  request.  The  EPA  will 
accept  public  comments  on  the  CEE  for 
a  period  of  ninety  (90)  days  following 
notice  in  the  Federal  Register.  The  EPA, 
in  consultation  with  other  interested 
federal  agencies,  will  evaluate  the  CEE 
to  determine  if  the  CEE  meets  the 
requirements  under  Article  8  and  Annex 
I  to  the  Protocol  and  the  provisions  of 
this  part  and  will  transmit  its  comments 
to  the  operator  within  120  days 
following  publication  in  the  Federal 
Register  of  the  notice  of  availability  of 
the  CEE. 

(2)  The  operator  shall  send  a  final  CEE 
to  EPA  at  least  seventy-five  (75)  days 
before  commencement  of  the  proposed 
activity  in  the  Antarctic  Treaty  area.  The 
CEE  must  include  (or  summarize)  any 
comments  on  the  draft  CEE  received 


from  EPA,  the  public,  and  the  Parties, 
including  comments  offered  at  the  XXII 
Antarctic  Treaty  Consultative  Meeting 
in  1998.  Following  the  final  response 
from  the  operator,  the  EPA  mil  inform 
the  operator  if  EPA,  with  the 
conciurence  of  the  National  Science 
Foundation,  makes  the  finding  that  the 
environmental  documentation 
submitted  does  not  meet  the 
requirements  of  Article  8  and  Annex  I 
of  the  Protocol  and  the  provisions  of 
this  part  This  notification  will  occur 
within  fifteen  (15)  days  of  submittal  of 
the  final  CEE  by  the  operator  if  the  final 
CEE  is  submitted  by  the  operator  within 
the  time  limits  set  out  in  this  section.  If 
no  final  CEE  is  submitted  or  the 
operator  fails  to  meet  these  time  limits, 
H'A  will  provide  such  notification  sixty 
(60)  days  prior  to  departure  of  the 
expedition.  If  EPA  does  not  provide 
such  notice,  the  operator  will  be 
deemed  to  have  met  the  requirements  of 
this  part  provided  that  procedures, 
which  include  appropriate  monitoring, 
are  put  in  place  to  assess  and  verify  the 
impact  of  the  activity.  The  EPA  will 
transmit  the  CEE,  along  with  a  notice  of 
any  decisions  by  the  operator  relating 
thereto,  to  the  Department  of  State 
which  shall  circulate  it  to  all  Parties  no 
later  than  sixty  (60)  days  before 
commencement  of  the  proposed  activity 
in  the  Antarctic  Treaty  area.  The  EPA 
will  also  publish  a  notice  of  availability 
of  the  final  CEE  in  the  Federal  Register. 

(3)  No  final  decision  shall  be  taken  to 
proceed  with  any  activity  for  which  a 
CEE  is  prepared  unless  there  has  been 
an  opportunity  for  consideration  of  the 
draft  CEE  by  the  Antarctic  Treaty 
Consultative  Meeting  on  the  advice  of 
the  CoDunittee  for  Environmental 
Protection,  provided  that  no  expedition 
need  be  delayed  through  the  operation 
of  paragraph  5  of  Article  3  to  Annex  I 
of  the  Protocol  for  longer  than  15 
months  from  the  date  of  circulation  of 
the  draft  CEE. 

(c)  Decisions  based  on  CEE.  The 
decision  to  proceed,  based  on 
environmental  dociunentation  that 
meets  the  requirements  imder  Article  8 
and  Annex  I  to  the  Protocol  and  the 
provisions  of  this  part,  rests  with  the 
operator.  Any  decision  by  an  operator 
on  whether  to  proceed  with  or  modify 
a  proposed  activity  for  which  a  CEE  was 
required  shall  be  based  on  the  CEE  and 
other  relevant  considerations. 


activities  which  are  the  subject  of  a  CEE. 
The  operator  may  also  need  to  carry  out 
monitoring  in  order  to  assess  and  verify 
the  impact  of  an  activity  for  which  an 
lEE  has  been  prepared. 

(b)  All  proposed  activities  for  which 
an  lEE  or  CEE  has  been  prepared  shall 
include  procedures  designed  to  provide 
a  regular  and  verifiable  record  of  the 
impacts  of  these  activities,  in  order, 
inter  alia,  to: 

(1)  Enable  assessments  to  be  made  of 
the  extent  to  which  such  impacts  are 
consistent  with  the  Protocol;  and 

(2)  Provide  information  useful  for 
minimizing  and  mitigating  those 
impacts,  and,  where  appropriate, 
information  on  the  need  for  suspension, 
cancellation,  or  modification  of  the 
activity. 

§8.10    Cases  of  amargenqf. 

This  part  shall  not  apply  to  activities 
taken  in  cases  of  emergency  relating  to 
the  safety  of  human  life  or  of  ships, 
aircraft,  equipment  and  facilities  of  high 
value,  or  the  protection  of  the 
environment,  which  require  an  activity 
to  be  undertaken  without  completion  of 
the  procedures  set  out  in  this  part. 
Notice  of  any  such  activities  which 
would  have  otherwise  required  the 
preparation  of  a  CEE  shall  be  provided 
within  fifteen  (15)  days  to  the 
Department  of  State,  as  provided  below, 
for  circulation  to  all  Parties  to  the 
Protocol  and  to  the  Committee  on 
Environmental  Protection,  and  a  full 
explanation  of  the  activities  carried  out 
shall  be  provided  within  forty-five  (45) 
days  of  those  activities.  Notification 
shall  be  provided  to:  The  Director,  The 
Office  of  Oceans  Affairs',  OES/OA,  Room 
5805,  Department  of  State.  2201  C 
Street,  NW,  Washington,  DC  20520- 
7818. 

f&ll    Prohibited  acts,  anforcsment  and 
penalties. 

(a)  It  shall  be  unlawful  for  any 
operator  to  violate  this  part. 

(b)  An  operator  who  violates  any  of 
this  part  is  subject  to  enforcement, 
which  may  include  civil  and  criminal 
enforcement  proceedings,  and  penalties, 
pursuant  to  sections  7,  8,  and  9  of  the 
Antarctic  Conservation  Act,  as  amended 
by  the  Act;  16  U.S.C.  2407.  2408.  2409. 
and  45  CFR  part  672. 

f&12    CoonNnstion  of  reviews  from  ottter 


S&9    Meesursstoi 
environmental  impacts. 

(a)  The  operator  shall  conduct 
appropriate  monitoring  of  key 
enviroiunental  indicators  as  proposed  in 
the  CEE  to  assesi  and  verify  the 
potential  environmental  impacts  of 


(a)  Upon  receipt  of  a  draft  CEE  frvm 
another  Party,  the  Department  of  State 
shall  publish  notice  in  the  Federal 
Register  and  shall  circulate  a  copy  of 
the  CEE  to  all  Interested  federal 
agencies.  The  Department  of  State  shall 
coordinate  responses  from  federal 


agencies  to  the  CEE  and  shall  transmit 
the  coordinated  response  to  the  Party 
which  has  circulated  the  CEE.  The 
Department  of  State  shall  make  a  copy 
of  the  CEE  available  upon  request  to  the 
public. 

(b)  Upon  receipt  of  the  annual  list  of 
lEEs  from  another  Party  prepared  in 
accordance  with  Article  2  of  Annex  I 
and  any  decisions  taken  in  consequence 
thereof,  the  Department  of  State  shall 
circulate  a  copy  to  all  interested  federal 
agencies.  The  Department  of  State  shall 
inake  a  copy  of  the  list  of  lEEs  prepared 
in  accordance  with  Article  2  and  any 


decisions  taken  in  consequence  thereof 
available  upon  request  to  the  public. 

(c)  Upon  receipt  of  a  description  of 
appropriate  national  procediues  for 
environmental  impact  statements  bom 
another  Party,  the  Department  of  State 
shall  circulate  a  copy  to  all  interested 
federal  agencies.  The  Department  of 
State  shall  make  a  copy  of  these 
descriptions  available  upon  request  to 
the  public. 

(d)  Upon  receipt  fixim  another  Party  of 
significant  information  obtained,  and 
any  action  taken  in  consequence 
therefrom  from  procedures  put  in  place 


with  regard  to  monitoring  pursuant  to 
Articles  2(2)  and  5  of  Annex  I  to  the 
Protocol,  the  Department  of  State  shall 
circulate  a  copy  to  all  interested  federal 
agencies.  The  Department  of  State  shall 
make  a  copy  of  this  information 
available  upon  request  to  the  public. 

(e)  Upon  receipt  from  another  Party  of 
a  final  CEE,  the  Department  of  State 
shall  circulate  a  copy  to  all  interested 
federal  agencies.  The  Department  of 
State  shall  make  a  copy  available  upon 
request  to  the  public. 

(PR  Doc.  97-11075  Filed  4-29-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart888 
(Pocket  Na  FR-4232-M-01] 

Fair  Market  Rants  for  the  Section  8 
Hotialng  Assistance  Payments 
ProQrant;  FIscai  Year  1996 

AQBCY:  Office  of  the  Secretaiy,  HUD. 
ACTION:  Notice  of  Proposed  Fiscal  Year 
(FY)  1998  Fair  Market  Rents  (FMRs). 


r:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  Program  (including  space 
rentals  by  owners  of  manufactured 
homes  under  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use.  Today's 
notice  provides  proposed  FY  1998 
FMRs  for  all  areas. 
DATES:  Comments  due  date:  June  30. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
HUD's  estimates  of  the  FMRs  as 
published  in  this  Notice  to  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk.  Room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  tide  and 
should  contain  the  information 
specified  in  the  "Request  for 
Conmients"  section.  To  ensure  that  the 
information  is  fully  considered  by  all  of 
the  reviewers,  each  commenter  is 
requested  to  submit  two  copies  of  its 
comments,  one  to  the  Rules  Docket 
Clerk  and  the  other  to  the  Economic  and 
Market  Analysis  Staff  in  the  appropriate 
HUD  Field  Office.  A  copy  of  each 
communication  submitted  moII  be 
available  for  public  inspection  and 
copjring  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  HJRTHER  STORimTlOW  CONTACT: 
Gerald  Benoit,  Operations  Division. 
Office  of  Rental  Assistance,  telephone 
(202)  708-0477.  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculations, 
contact  Alan  Fox.  Economic  and  Market 
Analysis  Division,  Office  of  Economic 
Afbirs,  telephone  (202)  708-0590, 


Extension  328  (e-mail:  alan — 
foxttiud.gov.).  Hearing-or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  dian  the  "800"  TTY 
number,  telephone  numbers  are  not  ^.oU 
free.) 

SUPPLEMENTARY  MRMMATKNI: 
Section  8  of  the  United  States  Housing 
Act  of  1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  FMRs 
established  by  HUD  for  different  areas. 
In  general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities. 

Publication  of  FNOts 

Sedtion  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  annually.  The  Department's 
regulations  provide  that  HUD  will 
develop  FMRs  by  publishing  proposed 
FMRs  for  public  comment  and,  after 
evaluating  the  public  comments, 
publish  the  final  FMRs  (see  24  CFR 
888.115).  Schedule  B  of  the  pr(^posed 
FY  1998  FMR  schedules  at  the  end  of 
this  document  lists  the  F'MR  levels  for 
Section  8  existing  housing.  Schedule  D 
lists  FMRs  for  the  rental  of 
manufectured  home  spaces  in  the 
Section  8  certificate  program  in  areas 
where  modifications  based  on  public 
comments  have  been  approved  for 
FMRs  greater  than  30  percent  of  the  2- 
bedroom  FMR. 

MeHwd  Uead  To  Develep  FMKs 

FMR  Standard 

FMRs  are  gross  rent  estimates;  they 
include  shelter  rent  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective.  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  units 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  current  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amoimt  below  which  40  percent 
of  the  standard  quality  rental  housing 
units  rent  The  40th  pocentile  rent  is 
drawn  from  the  distribution  of  rants  of 


units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  unit  within  the  past  15 
months).  Newly  built  units  less  than 
two  years  old  are  excluded,  and 
adjustments  have  been  made  to  correct 
for  the  below  market  rents  of  public 
housing  units  included  in  the  data  base. 

Data  Sources 

HUD  used  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  The  Bureau  of  the  Census' 
American  Housing  Surveys  (AHSs), 
which  are  used  to  develop  between- 
Censiis  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  Random  Digit  CKaling  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  fectors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rants  and  utilities  or  HUD  regional  rant 
change  fectors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  99 
metropolitan  FMR  areas.  RDD  regional 
rent  change  factors  are  developed 
annually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  regions.  The  RDD  factors  are  used 
to  update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  siuvey. 

State  Minimum  FMRs 

In  response  to  numerous  public 
concerns  that  FMRs  in  rural  area  were 
too  low  to  operate  the  program 
successfully,  HUD  implemented  a 
minimum  FMR  policy  starting  with  the 
FY  1996  FMRs.  FMRs  are  now 
established  at  the  higher  of  the  local 
40th  percentile  rent  level  or  the 
Statewide  average  of  nonmetropolitan 
counties,  subject  to  a  ceiling  rent  cap. 
The  State  minimum  also  a&cts  a  sinall 
niunber  of  metropolitan  areas  whose 
rents  would  otherwise  Call  below  the 

State  minimiint. 

FY  1998  FMRs 

This  docimient  proposes  revised 
FMRs  that  reflect  estimated  40th 
percentile  rent  levels  tranded  to  April  1, 
1996.  FMRs  have  been  calculated 
separately  for  each  bedroom  size 


category.  For  areas  whose  FMRs  ara 
based  on  the  Stete  minimiima,  the  rents 
for  each  bedroom  size  are  the  higher  of 
the  rant  for  the  area  or  the  Statewide 
average  of  nonmetropolitan  counties  for 
that  bedroom  size.  For  all  other  FMR 
areas,  the  bedroom  intervals  are  based 
on  data  for  the  specific  area.  Exceptions 
have  been  made  for  some  areas  with 
local  bedroom  size  rent  intervals  below 
an  accepteble  range.  For  those  areas  the 
intervals  selected  were  the  minimnTn* 
determined  after  ouUiers  had  been 
excluded  from  the  distribution  of 
bedroom  intervals  for  all  metropolitan 
areas.  Higher  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  imits 
than  would  result  from  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
families  in  finding  program-eligible 
units. 

RDD  Surveys 

RDD  surveys  are  used  to  obtain    . 
stetistically-reliable  FMR  estimates  for 
selected  FMR  areas.  This  survey 
technique  involves  drawing  random 
samples  of  renter  units  occupied  by 
recent  movers.  RDD  surveys  exclude 
public  housing  units,  units  built  in  the 
past  two  years,  seasonal  imits,  non-cash 
rental  units,  and  those  owned  by 
relatives.  A  HUD  analysis  has  shown 
that  the  slight  downward  RDD  survey 
bias  caused  by  including  some  rental 
units  that  are  in  substandard  condition 
is  almost  exactly  offset  by  the  slight 
upward  bias  that  results  from  surveying 
only  imits  with  telephones. 

Approximately  8,000-12.000 
telephone  numbers  need  to  be  contacted 
to  achieve  the  target  survey  sample  level 
of  200  eligible  recent  mover  responses. 
RDD  surveys  have  a  high  degree  of 
statistical  accuracy;  there  is  a  95  percent 
likelihood  that  the  recent  mover  rent 
estimates  developed  using  this  approach 
are  within  3  to  4  percent  of  the  actual 
rent  value.  Virtually  all  of  the  estimates 
are  within  5  percent  of  the  actual  value. 

Today's  notice  proposes  FMRs  based 
on  RDD  surveys  conducted  in  late- 1996 
and  early-1997  for  the  following  areas: 

Proposed  FMR  Increase  Above  Normal 
Update  Factor 

1996  RDD: 
San  Jose,  CA 

1997  RDD: 
Mobile,  AL 
Colorado  Springs,  CO 
Peoria-Pekin,  IL 
Rockford,  IL 
Bloomington,  IN 
Saline  County,  KS 
Flint,  MI 

Blue  Earth  County,  MN 
Rice  Coimty,  MN 


Steele  County,  MN 
Waseca  County,  MN 
Haywood  County,  NC 
Henderson  Coimty,  NC 
Iredell  County,  NC 
Transylvania  County,  NC 
Wilmhigton,  NC 
Adams  Coimty,  NE 
BufEalo  County,  NE 
Taos  County,  NM 
Las  Vegas,  NV-AZ 
Benton  County,  OR 
Clatsop  Coun^,  OR 
Linn  County,  OR 
Bradford  County,  PA 
Chattanooga,  TN-GA     - 
Dallas,  TX 

Proposed  FMR  Decrease 

1996  RDD: 

New  Haven-Meriden.  CT 
Des  Moines,  lA 
Pittsfield,  MA 
Worcester.  MA-CT 

1997  RDD: 

.  Bakersfield.  CA 
Los  Angeles-Long  Beach.  CA 
Stockton-Lodi.  CA 
Daytona  Beach.  FL 
Fort  Myers-Cape  Coral,  FL 
Lakeland- Winter  Haven,  FL 
Melboume-Titusville-Palm  Bay,  FL 
Brockton,  MA 
Lawrence,  MA-NH 
St  Cloud,  MN 
Salem,  OR 

Harrisburg-Lebanon-Carlisle,  PA 
Spokane,  WA 
Tacoma,  WA 

Proposed  FMR  Increase  by  Normal 
Update  Factor 

1997  RDD: 
Montgomery,  AL 
Visalia-Tulare-Porterville.  CA 
Orlando,  FL 
Knox  County,  IL 
Ft  Wayne,  IN 
Baton  Rouge,  LA 
Baltimore,  MD 

Saginaw-Bay  City-Midland,  MI 
Douglas  County,  MN 
Otter  Tail  County,  MN 
Duluth-Superior,  MN-WI 
Merrimack  County,  NH 
Manchester,  NH 
Canton-Massillon,  OH 
Tioga  County,  PA 
Lancaster,  PA 
Stete  College,  PA 
Beaumont-Port  Arthur,  TX 
Fort  Worth-Arlington,  TX 
Trempealeau  County,  WI 
Madison,  WI 

AHS  Areas 

AHSs  cover  the  largest  metropolitan 
areas  on  a  four-year  cycle.  The  40th 
percentile  rents  for  these  areas  are 


calculated  from  the  distributions  of  two- 
bedroom  units  occupied  by  recent 
movers.  Public  housing  units,  newly 
constructed  units,  and  units  that  fail  a 
housing  quality  test  are  excluded  from 
the  rental  housing  distributions  before 
the  FMRs  are  calculated.  The  proposed 
FY  1998  FMRs  incorporate  the  results  of 
the  1995  AHSs,  as  follows: 

Proposed  FMR  Increase  Above  Normal 
Update  Factor 

Columbus,  OH 
Proposed  FMR  Decrease 

Fort  Lauderdale,  FL 
Miami,  FL 

Proposed  FMR  Increase  by  Normal 
Update  Factor 

Denver,  CO 
New  Orleans,  LA 
Kansas  Qty,  MO-KS 
Charlotte-Gastonia-Rock  Hill,  NC 
PorUand- Vancouver,  OR-WA 
Pittsburgh,  PA 
San  Antonio,  TX 

FMR  Ana  Definition  Changes 

In  response  to  a  recent  comment. 
HUD  has  re-evaluated  the  definition  of 
the  Atlante.  CA  FMR  area  and  proposes 
to  add  Carroll,  Pickens,  and  Walton 
Counties.  These  three  counties,  whidi 
previously  had  been  excluded  from  the 
FMR  area,  are  being  added  back  because 
recent  growth  trends  indicate  that  they 
are  now  part  of  the  housing  market  area. 

In  addition,  the  Office  of  Management 
and  Budget  (OMB)  has  expanded  the 
definition  of  the  Jackson,  TN  MSA  to 
include  Chester  County,  TN,  and  HUD 
proposes  to  use  the  expanded  definition 
as  the  FMR  area. 

OMB  also  has  defined  Jonesboro,  AR 
(consisting  of  Craighead  Coimty)  and 
Pocatello,  ID  (Bannock  County)  as  new 
Metropolitan  Statistical  Areas.  They 
will  now  be  shown  as  metropolitan 
FMR  areas  within  the  respective  State 

linHngK 

ManufiKtured  Home  Space  FMKs 

FMRs  for  the  rental  of  manufectured 
home  spaces  are  30  percent  of  the 
applicable  Section  8  existing  housing 
program  FMR  for  a  two-bedroom  unit. 
HUD  accepta  public  commenta 
requesting  modifications  of  these  FMRs 
where  the  30  percent  FMRs  are  thought 
to  be  inadequate.  In  order  to  be  accepted 
as  a  basis  for  revising  the  FMRs, 
comments  must  contain  statistically 
valid  survey  data  that  show  the  40th 
percentile  space  rant  (excluding  the  cost 
of  utilities)  for  the  entire  FMR  area. 
HUD  uses  the  same  FMR  area 
definitions  for  manufactured  home 
space  rental  in  the  Section  8  certificate 
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program  as  are  used  to  develop  the 
Fh^ka  for  Section  8  existing  housing 
(Schedule  B.)  Manufactured  home  space 
FMR  revisions  are  published  as  final 
FMRs  in  Schedule  D.  Once  approved, 
the  revised  manufactured  home  space 
FMRs  establish  new  base  year  estimates 
that  are  updated  aimually  using  the 
same  data  used  to  update  the  Rental 
Certificate  program  FMRs. 

FMR*  Cm-  Federal  Oisaater  Areas 


Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  and  hereby  waives  the 
regulatory  requirements  that  govern 
requests  for  geographic  area  exception 
rents  for  areas  that  are  declared  disaster 
areas  by  the  Federal  Emergency 
Management  Agency  (FEMA).  HUD  is 
prepared  to  grant  disaster-related 
exceptions  up  to  10  percent  above  the 
applicable  FMRs  in  those  areas.  HUD 
field  offices  are  authorized  to  approve 
such  exceptions  for  (1)  Single-coimty 
FMR  areas  and  for  individual  county 
parts  of  multi-county  FMR  areas  that 
qualify  as  disaster  areas  under  the 
Robert  T.  Stafford  CNsaster  Relief  and 
Emergency  Assistance  Act;  if  (2)  the 
PHA  certifies  that  damage  to  the  rental 
housing  stock  as  a  result  of  the  disaster 
is  so  si^tantial  that  it  has  increased  the 
prevailing  rent  levels  in  the  affected 
area.  Such  exception  rents  must  be 
requested  in  writing  by  the  responsible 
PHAs.  Exception  rents  approved  by 
HUD  during  FY  1998  will  remain  in 
efCect  until  superseded  by  the 
publication  of  the  final  FY  2000  FMRs. 

Raqueat  for  Commenta 

HUD  seeks  public  comments  on  FMR 
levels  for  specific  areas.  Comments  on 
FMR  levels  must  iiu:lude  sufficient 
information  (including  local  data  and  a 
full  description  of  the  rental  housing 
siirvey  methodology  used)  to  justify  any 
prop<Med  changes.  Changes  may  be 
proposed  in  all  or  any  one  or  more  of 
the  bedroom-size  categories  on  the 
schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  FMR 
area. 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
S10.000-$12,000.  Areas  with  500  or 
more  program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  actual  two-bedroom  rents 
are  significantly  different  from  the 
FMRs  proposed  by  HUD.  hi  addition, 
HUD  has  developed  a  version  of  the 
RDD  siu-vey  methodology  for  smaller. 


nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  $5,000  or  less. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circumstances,  do  surveys  of 
groups  of  counties.  All  grouped  county 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resultant  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  the  relationship  of  rents  in  the 
individual  FMR  area  to  the  combined 
rents  in  the  cluster  of  FMR  areas.  In 
addition,  PHAs  are  advised  that 
counties  whose  FMRs  are  based  on  the 
State  mininmm  will  not  have  their 
FMRs  revised  unless  the  grouped  survey 
results  show  a  revised  FMR  above  the 
State  minimum  level. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  should  obtain  a  copy  of  the 
appropriate  survey  guide.  Larger  PHAs 
should  request  HUD's  survey  guide 
entided  "Random  Digit  Dialing  Surveys; 
A  Guide  to  Assist  Larger  Public  Housing 
Agencies  in  Preparing  Fair  Market  Rent 
Comments."  Smaller  PHAs  should 
obtain  a  guide  entitled  "Rental  Housing 
Surveys;  A  Guide  to  Assist  Smaller 
Public  Housing  Agencies  in  Preparing 
Fair  Market  Rent  Comments."  These 
guides  are  available  from  HUD  USER  on 
1-80O-24S-2691,  or  from  HUD's 
Worldwide  Web  site,  in  WordPerfect 
format,  at  the  following  address:  http:/ 
/www.huduser.org/data.html. 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 
the  survey  guide  intended  for  small 
PHAs  along  with  the  simplified  RDD 
methodology.  Other  survey 
methodologies  are  acceptable  as  long  as 
the  surveys  submitted  provide 
statistically  reliable,  unbiased  estimates 
of  the  40th  percentile  gross  rent  Survey 
samples  should  preferably  be  randomly 
drawn  frt>m  a  complete  list  of  rental 
units  for  the  FMR  area.  If  this  is  not 
feasible,  the  selected  sample  must  be 
drawn  so  as  to  be  statisticiiily 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 
particular,  surveys  must  include  units  of 
all  rent  levels  and  be  representative  by 
structure  type  (includinjg  single-family, 
duplex  and  other  small  rental 
properties),  age  of  housing  unit,  and 
geographic  location.  The  decennial 
Census  should  be  used  as  a  starting 
point  and  means  of  verification  for 
determining  whether  the  sample  is 
representative  of  the  FMR  area's  rental 
housing  stock. 

Local  rental  housing  surveys 
conducted  with  alternative  methods 


must  include  the  following 
documentation: 

— Identification  of  the  40th  percentile 
gross  rent  (gross  rent  is  rent 
including  the  cost  of  utilities)  and 
the  actual  distribution  (or 
distributions  if  more  than  one 
bedroom  size  is  surveyed)  of  the 
surveyed  units,  rank-ordered  by 
gross  rent. 
— An  explanation  of  how  the  rental 
housing  sample  was  drawn  and  a 
copy  of  the  survey  questionnaire, 
transmittal  letter,  and  any  publicity 
materials. 
— An  explanation  of  how  the  contract 
rents  of  the  individual  units 
surveyed  were  converted  to  gross 
rents.  (For  RDD-type  surveys  HUD 
requires  use  of  the  Section  8  utility 
allowance  schedule.) 
— An  explanation  of  how  the  survey 
excluded  units  built  within  two 
years  prior  to  the  survey  date. 
— The  date  the  rent  data  were  collected 
so  that  HUD  can  apply  a  trending 
factor  to  update  the  estimate  to  the 
midpoint  of  the  applicable  fiscal 
year.  If  the  survey  has  already  been 
trended  to  this  date,  the  date  the 
survey  was  conducted  and  a 
description  of  the  trending  &ctor 
used. 
— Copies  of  all  survey  sheets. 

Since  FMRs  are  based  on  standard 
quality  units  and  units  occupied  by 
recent  movers,  both  of  which  are 
difficult  to  identify  and  survey,  HUD 
will  accept  surveys  of  all  rental  units 
and  apply  appropriate  adjustments. 

Most  surveys  cover  only  one-and  two- 
bedroom  units,  in  which  case  HUD  will 
make  the  adjustments  for  other  size 
units  consistent  with  the  differentials 
established  on  the  basis  of  the  1990 
Census  data  for  the  FMR  area.  When 
three-and  four-bedroom  units  are 
surveyed  separately  to  determine  FMRs 
for  these  unit  size  categories,  the 
conunenter  should  multiply  the  40th 
percentile  survey  rents  by  1.087  and  by 
1.077,  respectively,  to  determine  the 
FMRs.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  as  those  used  in 
the  HUD  methodology. 

Otlwr  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  envirorunent  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.19(c)(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)).  hereby  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  Notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  Notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  part  888,  are  amended  as  follows: 

Dated:  April  23. 1997. 
AlMU'VW  CvooM. 
Secretaiy. 

Fair  Market  Rents  br  the  Section  8 
Hooaing  Assistance  Pajrments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  Metropolitan  Areas. — FMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  imits  are 
in  direct  competition.  The  FMRs  shown 
in  Schedule  B  are  determined  for  the 
same  areas  as  the  Office  of  Management 
and  Budget's  (OMB)  most  current 
definitions  of  metropolitan  areas,  with 
the  exceptions  discussed  in  paragraph  b. 
HUD  uses  the  OMB  Metropolitan 


Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions. 

b.  Exceptions  to  OMB  Definitions. — 
The  exceptions  are  counties  deleted 
from  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties 
Deleted 

Chicago,  IL: 

DeKalb,  Grundy  and  Kendall  Counties 
Cinciimati-Hamilton,  OH-KY-IN: 
Brown  County,  Ohio;  Gallatin,  Grant 
and  Pendleton  Counties  in 
Kentucky;  and  Ohio  County. 
Indiana 
Dallas,  TX: 

Henderson  County 
Flagstaff,  AZ-UT: 

Kane  County.  UT 
New  Orleans,  LA: 
St  James  Parish 
Washington,  DC: 
Berkeley  and  Jefferson  Counties  in 
West  Virginia;  and  Clarke, 
Culpeper,  King  George  and  Warren 
counties  in  Virginia 

c.  Non-Metropolitan  Area  FMRs. — 
FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 

d.  Virginia  Independent  Cities. — 
FMRs  for  the  areas  in  Virginia  shown  in 
the  table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  counties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  coimty. 
The  complete  defiiutions  of  these  areas 
including  the  independent  cities  are  as 
follows: 


Vifgima  Nonmetropolitan  County  FMR 
Area  and  Independent  Cities  Included 


County 

Cities 

Alleghany  

Clitlon  Forge  and  Covington. 

Augusta 

Staunton  and  Waynestxxo. 

Carroll 

Galax. 

Frederick  

Winchester. 

Greensville  .... 

Emporia. 

Henry „.... 

Martinsville. 

Radford. 

Rockbridge  .... 

Buena  Vista  and  Lexington. 

Rockingham  .. 

Hamsontxjrg. 

Southhampton 

Franklin. 

Wise  

Norton. 

e.  FMRs  for  Manufactured  Home 
Spaces.— FMRs  for  Section  8 
manufactured  home  spaces  in  the 
Section  8  certificate  program  are  30 
percent  of  the  two-bedroom  Section  8 
existing  housing  program  FMRs,  with 
the  exception  of  the  areas  listed  in 
Schedule  D  whose  manufactured  home 
space  FMRs  have  been  modified  on  the 
basis  of  public  comments.  Once 
approved,  the  revised  manufactured 
home  space  FMRs  establish  new  base- 
year  estimates  that  are  updated  annually 
using  the  same  data  used  to  estimate  the 
Section  8  existing  housing  FMRs.  The 
FMR  area  definitions  used  for  the  rental 
of  manufactured  home  spaces  in  the 
Section  8  certificate  program  are  the 
same  as  the  area  definitions  used  for 
Section  8  existing  FMRs. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
county  within  each  State,  llie  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphdwtically  by 
State. 

b.  The  constituent  coimties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

BRiJNQ  OOOE  4t10-»-P 
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SCHEDULE  D  -  FY  1998  40TH  PERCENTILE  FAIR  MARKET  RENTS 
FOR  MANUFACTURED  HOME  SPACES  IN  THE 
SECTION  8  CERTIFICATE  PROGRAM 


Area  Name 

SPACE 
RENT 

CalMoia 

Mendocino  County.  CA 
Orange  County,  CA  PMSA 
San  Diego,  CA  MSA 
Vallejo-Fairfield-Napa,  CA  PMSA 

$238 
$451 
$396 
$300 

CfilQcadfi 

Boulder-Longmont,  CO  PMSA 
Denver.  CO  PMSA 

$314 
$299 

DfilawaES 
Dover,  DE  MSA 
Sussex  County,  DE 

$172 
$119 

Maryland 

Hagerstown,  MD  PMSA 
St  Mary's  County,  MD 

$213 
$260 

Minnesota 

Minneapolis-St  Paul,  MN-WI  MSA 

$258 

New  York 

Dutchess  County,  NY  PMSA 
Jamestown.  NY  MSA 
Newburgh.  NY-PA  PMSA 
Rochester,  NY  MSA 
Utica-Rome.  NY  MSA 
Tompkins  County.  NY 

$348 
$175 
$326 
$244 
$218 
$204 

Oregon 

Salem,  OR  PMSA 
Portland-Vancouver,  OR-WA  MSA 
Benton  County,  OR 
Linn  County,  OR 

$217 
$262 
$207 
$187 

Ulah 

Provo-Orem,  UT  MSA 

$215 

Vemiont 

Washington  Co- 'nty.  VT 

$207 

West  Virginia 
Berkeley  County,  WV 
Jefferson  County.  WV 
Morgan  County,  WV 

$140 
$143 
$138 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  30,  1997 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Peristiable  Agricultural 

Commodities  Act; 

implementation: 

Regulations  other  than  rules 
of  practice;  miscellaneous 
amendments;  published  3- 
31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Deposit  control  gasoline 
additives;  certification 
standards;  reporting  and 
record  keeping 
requirements;  published 
4-30-97 
Antarctica;  environmental 
impact  assessment  of 
nongovernmental  activities; 
published  4-30-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interstate  rate  of  return 
prescription  procedures 
and  methodologies;  rate 
base;  published  3-31-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Amikacin  sulfate  ir^ectkm; 

published  4-30-97 
Amikacin  sulfate  solutkxi; 

published  4-30-97 
Sulfadimethoxine  oral 
solutnn;  ptMished  4-30- 
97 
Oxytetracydine 
hydroc>vk)nde  soluble 
powden  published  4-30^7 
Human  drugs: 
Sunscreen  drug  products 
(OTQ- 

Tentative  final  morK>graph 
amendment;  published 
4-30-97 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 


Examinaton  fees;  base  fees 
for  examination 
establishment;  published 
4-30-97 
TREASURY  DEPARTMENT 
Government  Securities  Act: 
Recordkeeping  and 
preservation  of  records; 
published  2-18-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Honey  research,  promotion, 
and  consumer  information 
order  comments  due  by  5r 
6-97;  published  3-7-97 
Milk  marketing  orders: 
Eastern  Cokwado; 
comments  due  by  5-8-97; 
published  4-8-97 
AGRICULTURE 
DEPARTMENT 
Anhnai  and  Plant  HeaHh 
Inspection  Service 
Interstate  transportatk>n  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classificatk>ns; 
comments  due  by  5-5- 
97;  published  3-6-97 
Plant-related  quarantine, 
domestk:: 

Asian  k>nghomed  t>eetie; 
comments  due  by  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Fedafal  Crop  Insurance 
Corporation 

Crop  insurance  regulatkms: 
Popcorn;  comments  due  by 
5-»07;  published  4-9^7 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Grants: 
Rural  venture  capital 
demonstratkm  program; 
comments  due  t>y  5-9-97; 
published  4-9-97 
AGRICULTURE 
DEPARTMENT 
Rural  Tslophons  Bank 
Loan  polkaes: 
Teiecommunicatk>ns  toan 
program:  policies,  types, 
and  requirements; 
comments  due  t>y  5-6-97; 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Rural  Utnitios  Ssrvtoe 
Telephone  toans: 


TelecommunKalkms  toan 
program;  policies,  types, 
and  requirenDents; 
comments  due  l>y  5-6-97; 
put>lished  3-7-97 

COMMERCE  DEPARTMENT 

Nationai  Oceanic  and 
Atmospheric  Administration 

Fishery  consereation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economc 
Zone — 
Aleutian  Islands  shortraker 

and  rougheye  rockfish; 

comments  due  by  5-6- 

97;  published  4-25-97 
Pacific  cod;  comments 

due  by  5-5-97; 

published  4-18-97 
Magnuson  Act  proviskxis 
and  Northeastern  United 
States  fisheries- 
Experimental  fishing 

permit  applk^tkxis; 

comments  due  by  5-9- 

97;  published  4-24-97 
Northeastern  United  States 
fisheries — 
Summer  flounder,  etc.; 

comments  due  by  5-8- 

97;  published  4-8-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Ocean  salmon  off  coasts 

of  Washington,  Oregon, 

and  California; 

comments  due  t>y  5-9- 

97;  published  4-24-97 
Pacifk;  Coast  groundfish; 

comments  due  by  5-5- 

97;  published  3-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Bankruptcy: 
Chnago  Board  of  Trade— 
Lorxion  Intematmnal 
Financial  Futures  and 
Options  Exchange  Trading 
Link;  dtstributton  of 
customer  property  related 
to  trading;  comments  due 
by  5-7-97;  published  4-22- 
97 

DEFENSE  DEPARTMBIT 

Aoquisrtion  regulatnns: 
Earned  value  management 
systems;  comments  due 
by  5-5-97;  published  3-5- 
97 

BUERGY  DEPARTMENT 
Energy  Efficiency  and 
ReneiMMs  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Certiftoation  requirements 
and  test  procedures— 
Piumt)ing  products  and 
resklential  appliances; 


oomnrtents  due  by  5-6- 
97;  published  2-20-97 
~  Refrigerators  and 
refrigerator-freezers, 
externally  vented;  test 
procedures;  comnr)ents 
due  by  5-8-97;  put>lished 
4-8-97 

ENVIRONMBTTAL 
PROTECTION  AGENCY 

Air  programs: 
Locomotives  and  tocomotive 
engines;  emission 
standards;  hearing; 
comments  due  by  5-8-97; 
published  4-16-97 
Air  quality  implementatton    ^ 
plans;  approval  and 
promulgation;  vartous 
States: 
Illinois;  comments  due  t>y  5- 

8-97;  published  4-8-97 
Indiana;  comments  4ue  by 
5-5-97;  published  4-3-97 
Minnesota;  comments  due 
by  5-9-97;  published  4-9- 
97 
New  Hampshire;  comments 
due  by  5-9-97;  published 
4-9-97 
Utah;  comments  due  by  5- 

9-97;  published  4-9-97 
Vermont;  comments  due  l>y 
5-9-97;  published  4-9-97 
Clean  Air  Act: 
Federal  operating  permits 
program;  Indian  country 
policy;  comments  due  by 
5-5-97;  published  3-21-97 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  5-5-97;  published  4- 
4«7 
Hazardous  waste: 
Characteristic  metal  wastes; 
treatment  standards 
(Phase  IV);  data 
avaiiabiKty;  comments  due 
by  5-8-97;  published  4-8- 
97 
EQUAL  BiPLOYMENT 
OPPORTUNmr  COMMIgglON 
Emptoyment  discrimination: 
Age  Discrimination  in 
Emptoyment  Ad — 
Rights  and  claims 
waivers;  comments  due 
by  5-9-97;  published  3- 
10-87 

FEDERAL 
COMMUMCATIONS 


Common  carrier  servk»s: 
Satellite  communications— 
Ftxed-satellite.  fixed, 
motxie,  and  government 
o,°<erations;  spectrum 
altocation;  comments 
doe  by  5-5-97; 
published  4-4-97 
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Radio  services,  special: 
Amateur  services — 
Spread  spectrum 
communicatKDn 
techrx)logies;  greater 
use;  comments  due  by 
S-5-97:  published  3-19- 
97 
Radio  stations:  table  01 
assignments: 

Indnna;  comments  due  by 
5-5-97;  published  3-21-97 
Texas;  comments  due  t>y  5- 

5-97;  published  3-25-97 
Wisconsin;  comments  due 
by  5-5-97;  published  3-21- 
97 

FB>ERAL  HOUSMQ 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 
Housing  finarx^  arKJ 

communrty  investment; 

mission  achievement; 

comments  due  by  5-9-97; 

published  4-9-97 

FEDERAL  TRADE 
COMMTOSION 

Trade  regulation  rules: 
Home  entertainment 
products;  power  output 
daims  for  amplifiers; 
comments  due  by  5-7-97; 
published  4-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  DruQ 
Administration 
Chlorofluoroccutxxi  propeliants 
in  self-pressunzed 
containers;  current  usage 
determined  to  be  no  longer 
essential;  comments  due  by 
5-5-97;  published  3«-97 
Human  drugs: 
Current  good  manufacturing 
practice — 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  5-7-97; 
published  2-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Indvect  cost  appeals;  informal 
grant  appeals  procedure; 
CFR  part  removed; 
comments  due  by  5-5-97; 
published  3-5-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8>— 


Leasing  to  relatives: 
restrictior^;  comments 
due  by  5-9-97; 
published  3-10-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
Coal  management: 

comments  due  by  5-9-97; 

published  4-9-97 
Delegation  of  authority, 

cooperative  agreements 

and  contracts  for  oil  arxl 

gas  inspections; 

comments  due  by  5-9-97; 

publistied  4-9-97 

INTERIOR  DEPARTMENT 
Fish  and  WIMIife  Servtca 
Endangered  arxJ  threatened 
species: 

Desert  bighom  sheep; 
Peninsular  Ranges 
population;  comments  due 
by  5-7-97;  published  4-7- 
97 

Endangered  Species 
Convention: 

Appendices  and 
amendments;  comments 
due  by  5-9-97;  published 
4-17-97 

INTERIOR  DEPARTMENT 
Mirterats  Management 
Service 

Royalty  management: 
Reporting  and  paying 
royalties  on  gas  standards 
and  gas  analysis  report; 
comments  due  by  5-5-97; 
published  4-4-97 

INTERIOR  DEPARTMENT 
Surfaca  Mining  Reclamation 
and  Enforcement  Offica 

Permanent  program  and 
abandoned  mir>e  land 
reclamation  plan 
submissions: 

Montana;  comments  due  by 
5-7-97;  published  4-7-97 

JUSTICE  DEPARTMENT 
Immigration  and 
NatuiaMzation  Sarvfoe 

Nonimmigrant  classes: 
Nurses  (H-1A  category); 
extension  of  authorized 
period  of  stay  in  U.S.; 
processing  procedures; 
comments  due  by  5-6-97; 
published  3-7-97 

JUSTICE  DEPARTMENT 
Prison*  Bureau 

Generai  marfagement  policy: 
Searching  and  detaining  or 
anesting  persons  other 


than  irvnates;  comments 
due  by  5-5-97;  published 
3-5-97 
Inmate  control,  custody,  care, 

etc.: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-5-97;  published 
3-5-97 

NUCLEAR  REGULATORY 
COMMItrOION 

Plants  and  materials;  physical 
protection: 

Nuclear  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  internal 
threat;  comments  due  by 
5-6-97;  published  2-20-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Reduction  in  force — 
Initial  retirement  eligibility 
establishment  and 
health  benefits 
continuance;  annual 
leave  use;  comments 
due  by  5-9-97; 
published  3-10-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
servk^e — 

Implementatkjn;  comments 
due  by  5-9-97; 
published  4-9-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operatkxis: 
Louisiana;  comments  due  t>y 
5-5-97;  published  4-4-97 
Ports  and  waterways  safety: 
Port  Everglades,  FL;  safely 
zone,  comments  due  by 
5-5-97;  published  3-7-97 
Regattas  arxl  marine  parades: 
Fort  Myers  Beach  Offshore 
GraiKl  Prix;  comments 
due  by  5-7-97;  published 
4-7-97 

TRANSPORTATION 
DEPARTMBIT 

Economic  regulatkyis: 
International  passenger 
tariff-filing  requirements; 
exemptk>n;  comments  due 
by  5^-97;  published  3-10- 
97 

TRANSPORTATION 
DEPARTMENT 
Fadsral  Aviation 
Administration 

Airworttuness  directives: 


Airtxis;  comments  due  by  5- 
5-97;  published  3-26-97 

Airtxjs  Industrie;  comments 
due  t>y  5-5-97;  put>lished 
3-26-97 

Boeing;  comments  due  by 
5-5-97;  published  3-4-97 

Domler;  comments  due  by 
5-5-97;  published  3-26-97 

Gulfstream  Amerkran 
(Frakes  Aviation); 
comments  due  by  5-5-97; 
published  3-26-97 

Lockheed;  comments  due 
by  5-5-97;  published  3-26- 
97 

Pilatus  Britten-Norman  Ltd.; 
comments  due  by  5-5-97; 
published  3-3-97 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunent 
session  of  Cor>gress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk;  Laws 
Update  Sen/k:e)  on  202-523- 
6641 .  This  list  is  also 
avaitat)le  online  at  http7/ 
www.  nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  ftt>m  the 
Superinterxtent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  will  also  t>e  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  78S/P.L  105-10 

To  designate  the  J.  Phil 
Campbell.  Senior.  Natural 
Resource  Cor^servatkin 
Center.  (Apr.  24.  1997;  111 
Stat  21) 

KR.  122S/P.L  106-11 

To  make  a  technnal 
correction  to  title  28.  United 
States  Code,  relating  to 
juriadctton  for  lawsuits  against 
terrorist  states.  (Apr.  25,  1997; 
111  Stal  22) 

Last  List  April  16,  1997 


FEDERAL  KEGISTER  WOKKSHOr 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FCMl:        Any.ptnoa  who  uses  the  Federal  Register  and  Code  of  Fedaral 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Rogister 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


Kansas  City — ^Independence,  MO 
WHEN:  Nfay  6,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Harry  S.  Tiuman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 

Independence,  MO  64050 

Long  Beach,  CA 

WHEN:  May  20.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach.  CA  90802 

San  Francisco,  CA 

WHEN:  May  21.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

WHEN:  May  23.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage.  AK  99513 
RESERVATIONS:  For  ICansas  City.  Long  Beach,  San  Francisco 

and  Anchorage  workshops  please  call 

Federal  Information  Center 

1-800-688-9889  x  0 


UMI 


Annoimdng  the  Latert  Edition 


Would  you  llko 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  flie  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  the  Federal  Register— 
Code  of  Federal  Regulatkuis  Systmn 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fonn 


Order  processing  code: 

*6173 


I I  Y£S,  please  send  me  the  foUowing: 


Charge  your  ordf. 
IftEMyt 
lb  ha  your  orders  (202)-512-2250 


i^  ^  J'. 


capiMoCnw  Fadwii 


What  K  la  and  Hoar  lb  Uaa  R,  al  VJOO  par  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  custcMners  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  niymcnt: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 

Lj  GPO  Dqwsit  Account 

lJ  visa  or  MasterCard  Account 


(ComiMiiy  or  Penooal  Name) 


(Additioaal  addiess/aaention  line) 


(Street  address) 


(City.  SiaiB,  ZIP  Code) 


(Dqrtnne  phone  including  area  code) 


(Pincfaaae  Order  No.) 


(Pteaae  type  or  print) 


I  I  I  I  I  I  i-n 


YES    NO 


u 


n 


tCredit  card  expintion  dale) 


Thank  you  far 
your  order! 


(Aiitborizing  Signature) 


(Re*.  1-93) 


Mail  To:    New  Orders,  Superintendent  d  Documents 
P.O.  Box  371954,  Pittsburgh.  R\  15250-7954 
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Would  you  like 
to  know... 

if  any  changes  have  t)een  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  USA 
(List  df  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ltot  of  CFR  Sections  AnM:ted 

The  LSA  (List  of  CFR  Sections  Affected) 
is  desigiMd  to  leed  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Fsderal  Register  Irtdex 

The  index,  covering  tfw  contents  of  ttw 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agoTKies.  Significant  subjects  are  carried 
as  cross-refererKOS. 
$25  per  year. 


A  hnding  aid  is  included  in  each  publicslion  tvfticA)  ksts 
Federal  Register  page  numbers  with  the  date  ol  publication 
m  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


OfdtiF  PfootHtnQ  Codn 

*5421 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


CiMrpe  ymr  orrfar. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-lWO 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  Intematioiud  customers  please  add  25%. 


LSA  (List  of  CFR  Sections  Affected),  (LOS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 

_.  Price  includes 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additioaal  address/attention  line) 


(Street  address) 


(Qty,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  na) 


Fat  piivKj^  i 

Q  Do  not  make  my  name  available  to  other  mailers 


□  Chedc  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account       I    I    I    I    I    I  Tl  -  D 
.Q  VISA  a  MasterCard  I    I    I    I    I  feipiratioo) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 

(Authorizing  signature)  1/S7 

Tkmmkyom  for  yomr  order! 

Mail  to:    Siqierintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


VVOraiATION  ABOUT  TW  SUPBlMIBnENT  OF  DOCUiyEtfTS' SUBSCRIPTION  8B«^^ 


itocaqpcctyMTRBewilBoliMaMlkcepacoodttiiiif  coninf.  To  keep  oar  subscrqNioa 
prioet  dofwn,  the  Oovermneat  ftinting  Office  mafls  each  wabacnha  only  one  renewtd  notice.  You  can 
leaiii  when  yoo  will  fct  your  leoewal  notice  by  rtirdring  die  number  that  follows  montVyear  code  on 
the  top  line  of  your  labd  OS  jfcoMvi  01  Ais  eaooiiiipfe: 


ISS 


A  renewal  nadce  nill  be 
sent  approxtmateiy  90  days 
Mbrethci 


A  renewal  notice  will  be 
sent  approxiniately  90  days 
bcfDR  the  ahowB  *rtc 
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AFRDO     SNITH212J 


DEC97R1 


JOHN  SMTTB 

212  MAIN  STREET 

PC»BSTVILLE  MD  20747 


iW 


lb  be  sure  diat  your  service  contmnes  widiout  interruption,  please  return  your  renewal  notice  prcHnptly. 
If  your  subscriptioii  service  is  discontinued,  simply  said  your  mailing  label  firom  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  die  proper  remittance.  Your  service 
win  be  reinstated. 


TbchHifeyovaddNM:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 


lb  faiqaire  abort  your  sobacrtpCioB  servicer  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  cotre^wodence.  to  die  Superintendent  oj  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

Tb  ordM' a  new  subscription:  Please  use  the  order  form  provided  below. 


Supertnlandent  of  Documents  Subscription  Oder  Fomi     Chary* jmrwdK 


•5468 

OYESy  please  enter  my  subscfiptions  as  folows: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

■  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  chedc  box  below: 

□  Do  not  niake  my  name  available  to  other  mailers 
wnecK  menoQ  or  pnymenc 

□  Check  payable  to  SuperinterKJent  of  Documents 
QGPO  Deposit  Account  |  |  M  |  |  Tl-n 
□VISA     □  MasterCard  |    |    |    |   ItopimMon dti 

i  I   I   I   I   I   M   I   I   I   I   i   I   I   1   ITTTI 

Ttmnk  you  for  your  wdegi 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


CcwwpMry  or  psraoral  nwnc 

(PiMM  type  or  piM) 

9li<Mt  MJdraM 

Cll%  SUte.  Zip  ood* 

DMnw  phon*  induiSno  MM  ood* 

PuretMMs  oRtar  number  (opdoM^ 


Aultwrtdng  aignatura 

Mlllbc  Superintendent  of  Documents 

P.O.  Box  371054,  Pittsburgh.  Pk  15250-7054 


1/97 


UMI 


5-1-97 
Vol.  62 


No.  84 


Thursday 

^  ^  May  1,  1997 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALIT\'  OF 
THE  NflCORFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  tor  pnvale  use,  $300 


PERIODICALS 

Postage  and  Fees  Pax) 

U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


*AA4r«r«**A*****AAVir3.DJGIT 

A  FR        UMI      346U  DEC     97 

UMI 

SERIALS    ACQUISITIONS 

PO   BOX   1346 

ANN  ARBOR  HI      48106 


481 


n 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1.  1997 


5-1-07 

Vol.  82       No.  84 

Pages  23813-23938 


Thursday 
May  1,  1997 


to  OM  tte  FMaal 

For  infoimatioD  on  briefings  in  Washington.  DC,  Kuiaat 
Qty  and  Independmioe,  K^,  Long  Beach  and  San 
Fianciaco,  CA,  and  Andionge,  AK,  tee  the  announce- 
ments on  the  inside  cover  ai  this  issue  and  in  the  Roeder 
Aids. 


Now  AvdeUe  Onlfaw 

Code  of  Federal  Re^dations 
GPO  Access 

(Sdected  Vobmes) 

Iree,  easy,  online  access  to  sdected  Code  of  Federal 
ReguiatioHs  (CFR)  vermes  is  now  avaiUUe  via  GPO 
Access^  a  service  of  the  United  Slates  Oovenment  Priming 
OfiBoe  ((3^).  CFR  tides  will  be  added  «>  GPO  Access 
incremeDtally  througboiit  cakadar  yean  1996  and  1997 
until  a  cooqileie  set  is  available.  GPO  is  taidng  steps  so 
that  the  online  and  printed  verdoos  of  the  CFR  will  be 
released  coacuneody. 

The  CFR  and  Federal  Regisur  on  GPO  Access,  are  die 
official  oaUlie  editkne  aedMriaed  by  the  Admanstralive 
CoBunitlee  of  the  Fedenl  Roister. 

New  tides  and/or  vohines  wiH  be  added  to  diis  onliDe 
service  as  diey  become  available. 

hiq>://www.acceBs.gpo.gov/naia/cfr 

Far  additiwial  infanatioa  oo  GTO  Accms  prodncis, 
services  and  access  mednds.  see  page  n  or  contact  die 
GPO  Access  User  Sofipaft  Team  via: 

•    Phone:  tolt-frae:  1-988-293-6498 
it    Email:  |poaccessOo».gaw 
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FEDOAL  UGISTER  Published  daily,  Monday  through  Friday, 
(not  publiihad  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Offica  of  the  Fadaral  Ragistar.  National  Archivas  and 
Racords  Administration.  Washhigton,  DC  20408,  under  the  Federal 
Register  Act  (49  SUt  500.  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  OfBce, 
WashingUm.  DC  20402. 

TIh  Federal  Regtalar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  eflect.  documents  required  to  be  published 
}rf  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  saal  of  the  NatkMial  Arckivea  and  Records  AdiwiniatratioB 
aotkeoticataa  this  isaiis  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  RagistBr  shall  be 
judicially  noticed. 

TW  Federal  Regialer  is  published  in  paper,  24x  microfiche  and 
aa  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
"■g***— •  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  eech  day  the  Federal  Bagiatwr  is 
published.  The  database  includes  both  text  and  graphics  from 
volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web:  the 
Superintendent  of  Docimients  home  page  address  is  http:// 

www.accass.gpo.Rov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.acoeas.gpo.gov,  then  login  as  guest, 
(do  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guast  (do  password  required).  For  general  information  about 
C^'O  Access,  contact  the  GPO  Access  User  Support  Team  by 
— "'<i"g  Internet  e-mail  to  Kpoacceaa9gpo.gov;  by  faxing  to  (202) 
512-1262:  or  by  calling  toll  free  1-M8-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subacription  price  for  the  Fadaral  *«b*«*— •  paper 
edition  is  S555,  or  S807  for  a  combined  Federal  Ra^star,  Federal 
Ragistar  Index  and  List  of  CFR  Sections  ASscted  (LSA) 
subscription;  the  microfiche  edition  of  the  Fedaral  Ragialw 
including  the  Fedoal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling  Internationaj  customers  pleese  sdd  25%  for 
foreign  handling,  Remit  check  or  money  order,  made  payable  to 
the  Superintenaent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  an  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fadaral  F 


Haw  T*  Ola  Thia  Pahttcattaa:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


® 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Snbaciiptioiis: 
Paper  or  fiche  20X-5ia-llOO 

Assistance  with  public  subscriptions  512-1106 

General  onUne  infiaraation  202-S1Z-1530;  l-68»-^293-649S 

Single  copiaaAMck  copiaa: 

Paper  or  fiche  SIS-IMW 

Assistance  with  public  single  copies  512-1603 

FEIXRAL  AGENCIES 
Snhaci^tiana: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subacriptions  523-5243 


Far  othsr  lilspki 
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Aids 


at  the  sad  of 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Dociunent 
Drafting  Handbook  ^ 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDK)  is  now  available  at 

kll^7/www.nara.gDvAiara/fadn8MdhAidboiiLhtBd 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Regialer. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infoMedreg.nara.gov 


FEDEKAL  KEGISTEK  WOKKSHOP 

THE  FEDERAL  REGISTER:  WHAT  FT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  parson  who  uses  the  Fadatal  Ragistar  and  Coda  of  Fadaral 

Ragnlatioas. 
WHO:       Sponsorad  by  the  Office  of  the  Fedaral  Ragistar. 
WHAT:     Free  public  briefings  (approximataly  3  hours)  to  present: 

1.  Tba  ragulatory  proceu,  tvith  ■  fbciu  on  tha  Fadaral  Ragistar 

systam  and  tha  public's  roia  in  the  devalopmant  of 
ragulatioos. 

2.  Tha  reUtionship  batwaan  tba  Fadaral  Ragistar  and  Code 

of  Fadaral  Ragulations. 

3.  Tba  important  alaments  of  typical  Fadaral  Ragistar 

documents. 

4.  An  introduction  to  tha  finding  aids  of  tha  FR/CFR  system. 
WHY:        To  provida  the  public  with  accast  to  inibnnatioD  nacassary  to 

raaearch  Federal  agency  ragulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHBIB: 


Kansas  City — ^Independence,  MO 

May  6,  1997  at  9HM)  am  to  12:00  noon 
Haity  S.  Truman  Ubniy 
Whistle  Stop  Room 
U.S.  Highway  24  and  Delaware  Street 
Independence,  MO  64050 
KBSEEVATIONS:  Call  Federal  Information  Ceotsr 
1-600-688-9689  x  0 


Contents 


Fadaral! 
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Agricultural  RMMich  Service 


Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
BTG  USA  Inc..  23745 
NOBL  Laboratories.  Inc.,  23745 

Agrfcolture  Department 

See  Agricultural  Research  Swvice 

See  Animal  aad  Plant  Health  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Food  and  Consumer  Service 

See  Food  SaCety  and  Inspection^ervice 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  ccHnment  request.  23769-23770 

Animal  and  Plant  HeeMi  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Ruminants  and  Swine  imported  from  cotuttries  vrliere 
foot-and-mouth  disease  or  rinerpest  exits;  zoological 
paiic  quarantine,  23635-23639 
Genetically  engineered  organisms  and  products; 
requirements  and  procedures  simplification 
Withdrawn,  23628 
Plant-related  quarantine,  domestic: 
Kamal  bunt  disease — 
Regulated  and  restricted  areas;  classification  criteria 
modifications,  23620-23628 

Antitrust  Division 


National  ctraperative  research  fintifinations; 
CommerceNet  Consortium,  23796 
Portland  Cement  Association,  23796 

Centers  for  Dieeaae  Control  and  Pievention 
Nonces 

Agency  information  collection  activitiee: 
Submission  for  OMB  review;  comment  request.  23779- 
23780 

CtilMren  and  Families  Administration 


Agency  information  collection  activities: 
Proposed  collection;  comment  request.  23780 
Submission  for  OMB  review;  comment  request.  23780- 
23781 

Civil  RIglits  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Illinois.  23755  ^ 

Indiana.  23755 

Maryland,  23755 

Michigan,  23756 


CoaatOuard 

RULES 

Federal  regulatory  reform: 
Electrical  ao^neering  retpiiranents  for  merdiant 
23894-23910 
Ports  and  waterways  safety: 
Paget  Sound  and  adjacmt  watan.  WA;  legolatsd 
navigation  area.  23659-23661 
WWPOSED  RULES 

Coast  Gtiard  Authorization  Act  of  1996;  implwinmitation 
International  management  code  for  safe  operation  of 
ships  and  pollutfon  preventitm;  devuopment  of 
parallel  U.S.  requirements,  23705-23724 

Commsrce  Department 

See  Economic  Development  Administratian 

See  Export  Administration  Bureau 

See  Tntnmntinmal  Trade  Administration 

See  National  Ooaanic  and  Atmosphoric  Administration 


See  Air  Force  Department 
See  Navy  Department 

PROPOSED  RULES 

Federal  A(»)uisition  Regulation  (FAR): 

Progress  payments,  23740-23741 

Specialty  metals:  agreements  writh  qualifying  countries, 
23741-23742 
NOTICES 
Meetings:  -^ 

Ballistic  Missile  Defense  Adviscny  Ornimitlee,  23767 

Defense  Partnership  Council,  23767 

National  Defnise  Panel.  23768 
Privacy  Act 

Systems  of  records,  23768-23769 

Economic  Development  Administration 

NOTICES 

Trade  adjustmmt  assistance  eligibility  determination 
petitions: 
Texas  Boot,  Inc.,  et  aL.  23756 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  23772-23773 

Ensrgy  Department 

See  Federal  Eneigy  Regulatory  Commission 
NOTICES 

Records  of  decision: 
Container  system  fisr  naval  spent  nuclear  fuel 

Tnaimgamiwit,  23770-23772 


Printed  on  recycled  peper  coataiaiog  1004  post  coasamer  waste 


RULES 

Superfund  program: 
Toxic  choniral  release  reporting;  commimity  right-to- 
know — 
Metal  mining,  co^  mining,  etc;  industry  grotlp  list 
additions.  23834-23892 


•x.sat-* 
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Export  AdmMatralion  Buraau 
nonces 

Agency  infonnation  collection  activities: 
Proposed  collection:  comment  request,  23756-23757, 
23757 

Federal  AvtaUon  Adtnlnistrallon 

RULES 

Ainnforthiness  directives: 

AeroSpace  Technologies  of  Australia,  Ltd.,  23640-23642 

CFtA  International.  23642-23643 
Class  D  airspace.  23644-23646 
Class  E  airspace,  23646-23657 
PROPOSED  RUL£S 
Airworthiness  directives: 

Airbus  Industrie.  23697-23699 

Saab.  23695-23697 
Class  E  airspace,  23699-23700 


FWsralCrap 


Crop  insurance  regulations: 

Fresh  mariLet  tomatoes,  23628-23634 
PM)POSB>  RULES 
Crop  insurance  regulations: 

ranning  and  processing  bean  endorsement.  23675-23680 

Pea.  23680-23685 

Peanute.  23685-23690 

Sweet  com.  23690-23695 


Meetings;  Sunshine  Act.  23775 


Meetiogs:  Sunshine  Act.  23775 

FsQsral  EmsfBsncy  MsnsQsnMnt  A^sncy 


Flood  insurance  program: 
Write-your-own  program — 
Private  sector  property  insurers  assistance.  23736- 
23740 


Disaster  and  emergency  arees: 
Alabama,  23775 
Arkansas,  23776 
Minnesota,  23776 
Soudi  Dakota,  23776-23777 
Tennessee,  23777 
Washington,  23777 

Federal  owvpy  RsQulslofy  Coiwnission 


Applications,  hearings,  detmninations,  etc.: 
Destec  Power  Services.  Inc.,  23773 
Koch  Gateway  Pipeline  Co.,  23773-23774 
Milford  Power  LJ>..  23774 
Ohio  Edison  Co.,  et  al.,  23774 
Osark  Gas  Transmission  System,  23774-23775 

Federal  Rnsncisl  Institutions  Exsmination  Council 


Federal  Mine  Safety  and  Hesltli  Review  Commission 

NOTICES 

Government  Performance  and  Results  Act  of  1993; 
implementation: 
Goals  and  objectives  development;  comment  request, 
23800-23801 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  23778 
Formations,  acquisitions,  and  mergers,  23778-23779 

FsdsrsI  Retirement  Thrift  Invsstmsnt  Boaid 

NOTICES 

Meetings;  Sunshine  Act,  23779 

Fish  snd  WHdllfe  Service 

NOTICES 

Endangered  and  threatened  species: 
Conservation  agreements — 
Coral  Pink  Sand  Dunes  tiger  beede,  23785-23788 

Food  and  Consumer  Sscvlos 

RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Child  Nutrition  and  WIC  Reauthorization  Act  of  1989, 
et  al.;  implementation,  23613-23620 

Food  and  Dniy  Administration 

NOTICES 

Color  additive  petitions: 
Closure  Medical  Corp.,  23781 

Food  Safety  and  inspection  Ssfvlcs 

RULES 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems 
E.  coli  verification  testing;  technical  confisrence, 
23639-23640 


Appraisel  subcommittee;  appraisal  policy;  temporary 
prectice  and  reciprocity;  policy  statement;  correction, 
23777-23778 


Meetings: 
Codex  Alimentarius  Commission;  U.S.  participation, 
23745-23753 

FdralQn  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  23796-23797 

Fdraat  3sr¥ics 

NOTICES 

Land  and  jurisdiction  transfsrs,  etc.: 
Headwaters  Forest  and  Elk  Heed  Springs,  CA,  23790- 
23793 

Osdogleal  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Cooperative  research  and  development  agreement; 
Microsoft  Corp.,  23788 

HsaNh  and  Human  Ssrvloss  Dspartmsnt 

Sea  Centers  for  Diseese  Control  and  Prevention 

See  Children  and  Femilies  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Heelth  Resources  and  Services  Administration 


NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Mc  Cown,  William  G.,  23779 

Health  Cara  nnancing  Administraticm 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  23781-23782 

Health  Rasourcos  and  Services  Administration ' 

NOTICES 

Agency  infonnation  coUection  activities: 
Submission  for  OMB  review;  comment  request,  23782- 
23783 
Applications,  hearings,  determinations,  etc.: 
Community,  migrant,  and  homeless  health  centers; 
application  deadlines,  FY  1997,  23783 

Housing  and  Urt>an  Dsvslopmsnt  Dspartmsnt 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HUD-approved  housing  counseling  agencies,  2391&~ 

23925 
Public  and  Indian  housing — 
Comprehensive  improvement  assistance  program  (1997 
FY),  23928-23937 
Section  8  rental  certificate  and  rental  voucher  programs — 
Family  self-sufBciency  program  coordinators,  23912- 
23914 
Mortgage  and  loan  insurance  progiems: 
Manufacturers  of  products  and  materials;  technical 
suitability  of  products  programs;  user  fise  schedule, 
23783-23784       . 

immigration  and  Naturalization  Ssrvica 

RULES 

Representation  and  appearances,  23634-23635 


See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Indian  Gaming  Commissicm 

See  National  Paric  Service 

See  Reclamation  Bureau 

NOTICES 

Meetings: 

Alaska  Land  Manners  Forum,  23784 

Western  Water  Policy  Review  Advisory  Qmmiission, 
23784 

Nitsmal  Rsvsnus  Ssrvics 

RULES 

Income  taxes: 
Qmsolidated  returns;  correction,  23657 


Agency  informetion  collection  activities: 
Proposed  collection;  comment  request,  23822-23823 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documenls  having  general 
applicability  and4egal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pdbHahed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid  by 
the  SuperinterKlenl  of  Documents.  Prices  of 
new  books  are  listad  in  tt>e  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  end  ConsunMT  Sarvioe 
7CFRPart22S 

RM0is84-ACO7 

ChHd  Nutrition  end  ¥inc 
Reeuthoriietion  Act  of  1989  end  Other 


AiQENCY:  Food  and  Consumei  Senrice, 

USDA. 

ACTION:  Interim  rule,  with  request  for 

comments. 

SUMMARY:  This  interim  rule  incorporates 
changes  to  die  Child  and  Adult  Care 
Food  Progiam  (CACFP)  as  required  by 
the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989.  the  Child 
Nutrition  Improvem«it  Act  of  1992,  and 
the  Older  Americans  Act  Amendments 
of  1992.  These  changes  consist  of 
mnlring  one  change  and  one  clarification 
to  the  requirements  govoning 
participation  of  adult  day  care  centers  in 
the  CACFP;  changing  the  basis  fior 
mnlring  commodities  available  to  State 
agencies;  clarifying  the  rules  governing 
the  participation  of  for-profit  centers  in 
the  CACFP;  and  mnlring  two  specific 
technical  adjustments  in  the  CACFP 
regulations.  This  interim  rule  also 
cluifies  that  households  participating  in 
the  Food  Distribution  Pn^ram  on 
Indian  Resoirations  (FDPIR)  are 
categorically  eligible  as  free  meal 
recipients  linder  the  CACFP.  These 
changes  are  intended  to  reduce 
administrative  biudens  at  the  Federal. 
State,  and  local  levels. 
DATES:  This  rule  is  effective  June  2. 
1997.  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  June  30, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Kfr.  Robert  M  Eadie.  Chief, 
Policy  and  Program  Development 
Branch.  Child  Nutrition  Division,  Food 
and  Consumer  Service,  United  States 


Department  of  Agriculture,  3101  Park 
Center  Drive,  Room  1006,  Alexandria, 
Virginia  22^02.  All  written  submissimis 
wiU  be  available  for  public  inspection  at 
this  location,  Monday  through  Friday, 
8:30  a.m.-5:00  p.m. 

FOR  FURTHER  SiFOnMATIOM  CONTACT:  Mr. 
Robert  M.  Eadie  or  Mr.  Edward 
Morawetz  at  the  above  address  or  by 
telephone  at  (703)  305-2620. 

SUPPI^MENTARY  INFORMATION: 

Executive  Order  1286S 

This  interim  rule  has  been  determined 
to  be  significant  and  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  1 2866. 

Regnlatiwy  Flexilnlity  Ad 

This  rule  has  been  reviewed  with 
.  regard  to  the  requirements  of  the 
K^^tory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Administrator  of  the 
Food  and  Consumer  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  efbct  State  agencies, 
cmtain  types  of  institutions  in  the 
CACFP,  and  households  participating  in 
both  the  FDPIR  and  the  CACFP,  by 
simplifying  aod/or  clarifying  the  rules 
governing  their  CACFP  participation. 
The  Administrator  has  determined  that 
these  effects  do  not  constitute  a 
flignificant  economic  impact 

Executive  Order  12372 

The  Child  and  Adult  Care  Food 
Program  is  listed  in  the  Catalog  of 
Fedeial  Domestic  Assistance  imder  No. 
10.558  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V  and  final  rule-related 
notice  at  48  FR  29114,  June  24. 1983). 

Executive  Order  12SSS 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effoct  Mrith  respect  to 
any  State  or  local  laws,  regulations  or 
policies  diat  ctmflict  with  its  provisions, 
or  which  would  odierwise  impede  its 
full  implementaticm.  This  rule  is  not 
intended  to  have  retroactive  e%ct 
unless  so  specified  in  the  "Effoctive 
Date"  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  ibis  rule  or  the  application  of  its 


provisions,  all  available  administrative 
procedures  must  be  exhausted.  In  the 
Child  and  Adult  Care  Food  Program,  the 
administrative  procediues  are  set  forth 
under  the  following  regulations:  (1) 
Institution  appeal  proradures  in  7  CFR 
§  226.6(k);  aikd  (2)  Disputes  involving 
procurement  by  State  agencies  and 
institutions  must  follow  administrative 
^>peal  procedures  to  the  extent  required 
\^  7  CFR  226.22  and  7  CFR  Part  3015.  . 

InfomietioB  Crflection 

In  accordance  with  the  Paperworii 
Reduction  Act  of  1995,  this  Notice 
Mnnminf!«»«  the  Food  and  Consimier 
Service's  (FCS)  intention  to  request 
Office  of  Management  and  Budget 
(OMB)  review  of  the  proposed 
adjustments  to  be  made  to  the 
information  collections  for  the  Child 
and  Adult  Care  Food  Program  (CACFP) 
as  a  result  of  the  interim  rule.  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  and  Other  Amendments. 

To  be  assured  of  consideration, 
comments  must  be  received  by  June  30, 
1997. 

Comments  concerning  the 
information  collection  aspects  of  this 
interim  rule  should  be  sent  to  Mr. 
Robert£adie  at  the  address  listed  in  the 
ADDRESS  section  of  this  preamble. 
Commenters  are  asked  to  separate  their 
information  collection  requirements 
from  their  ccHnments  on  the  remainder 
of  the  interim  rule. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  qualify,  utilify  and 
clarify  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  re^ond,  including 
through  the  use  of  appropriate 
automated,  electronic,  medianical.  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

The  tiUe.  description,  and  respondent 
description  of  the  information 
collections  are  showm  below  with  an 
estimate  of  the  an"""!  repenting  and 
recordkeeping  burdens.  Lacluded  in  the 
estimate  is  the  time  for  reviewring 
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instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infonnation. 

Title:  7  CFR  Part  226.  Child  and  Adult 
Care  Food  Program. 

OMB  Number:  0584-0055. 

Expiration  Date:  April  30, 1997. 

Type  of  request:  Revision  of  existing 
collection. 

Abstract:  The  interim  rule.  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  and  Other  Amendments, 
incorporates  changes  as  required  by  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  the  Child 
Nutrition  Improvement  Act  of  1992,  and 
the  Older  Americans  Act  Amendments 
of  1992. 

Collection  of  Infonnation :  Commodity 
Assistance. 

Section  226.5  contains  an  information 
collection  requirement.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d)),  the  Department  has 
submitted  a  copy  of  this  section  to  OMB 
for  its  review. 

Donation  of  Commodities:  (Child  Care 
Program). 

line  formula  for  making  entitlement 
commodity  determinations  is  changing 
from  "current  year"  to  "preceding  year" 
data.  The  Department  will,  at  the  end  of 
each  school  year,  compare  the  number 
of  lunches  and  suppers  actually  served 
in  the  State  during  that  school  year  to 
the  number  served  in  the  preceding  year 
and  adjust  the  State's  commodity 
entitlement  accordingly  for  the 
subsequent  school  year. 

The  information  collected  includes 
the  number  of  institutions  participating 
in  CACFP  that  request  commodities. 
The  Department  uses  this  information  to 
do  advance  planning  in  order  to  provide 
for  the  timely  purchase  and  distribution 
of  commodities.  Preference  for 
commodities  and  a  list  of  recipients  are 
each  collected  once  each  year  from  each 
State  agency.  Annual  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  5  hours  for  each 
response  for  53  State  agencies.  Thus,  the 
total  annual  reporting  burden  for  this 
collection  is  265  hours,  and  remains 
unchanged  by  this  interim  regulation. 

Collection  of  Information:  Title  XX 
Reimbursement  Claims. 

Sections  226.6,  226.10.  226.11,  and 
226.15  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507  (d)),  the  Department  has 
submitted  a  copy  of  these  sections  to 
OMB  for  its  review. 

State  Agency  Administrative 
Responsibilities:  (Child  Care  Program). 

The  CACFP  eligibility  criteria  Tor 
private  for-profit  child  care  centers  is 


being  changed  to  permit  such  centers  to 
participate  if  at  least  25  percent  of  their 
enrolled  children,  or  25  percent  of  their 
licensed  capacity,  whichever  is  less,  are 
title  XX  recipients.  This  provision 
would  help  make  centers  which  serve  a 
large  number  of  part-time  title  XX 
children  eligible  to  participate  in 
CACFP. 

The  information  to  be  collected 
includes  documentation  from  title  XX 
centers  that  are  currently  providing 
services  for  which  they  receive 
compensation  under  title  XX  of  the 
Social  Security  Act,  and  certiHcation 
that  not  less  than  25  percent  of  enrolled 
children  or  25  percent  of  licensed 
capacity,  whichever  is  less,  are  title  XX 
beneficiaries.  It  also  includes  the 
review,  and  approval  or  denial,  of 
applications  for  participation,  the 
processing  of  claims  for  reimbursement, 
and  the  maintenance  of  documentation 
to  support  the  claim.  This 
documentation  is  submitted  by  centers 
once  each  year  and  reviewed  by  the 
State  agency.  Annual  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  8  hours  for  each 
response  for  1,742  institutions.  The 
annual  reporting  burden  is  estimated  to 
average  33  hours  for  each  of  the  53  State 
agencies,  and  2.3  hours  for  each  of  1,742 
institutions.  Thus,  the  annual 
recordkeeping  burden  for  this  collection 
is  13,936  hours  for  institutions,  and  the 
reporting  burden  is  1,749  hours  for  State 
agencies  and  4,007  for  institutions. 

Collection  of  Information:  Adult  Day 
Care. 

Section  226.19a  contains  an 
infonnation  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507  (d)),  the 
Department  has  submitted  a  copy  of  this 
section  to  OMB  for  its  review. 

Adult  Day  Care  Center  Provisions: 
(Adult  Day  Care  Program). 

This  provision  extends  eligibility  to 
adults  attending  adult  day  care  centers, 
but  who  reside  in  group  living 
arrangements.  This  is  consistent  with 
current  program  policy. 

The  collection  of  information 
includes  documentation  to  support  that 
reimbursement  is  claimed  for  meals 
served  in  centers  which  serve 
individuals  that  are  functionally 
impaired  or  60  years  of  age  or  older  in 
a  group,  either  inside  their  homes  or  in 
a  group  living  arrangement.  Annual 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  8 
hours  for  each  response  for  1,025 
institutions,  and  the  annual  reporting 
burden  is  estimated  to  average  2.3  hours 
for  each  response  for  1,025  institutions. 
Thus,  the  total  annual  recordkeeping 
burden  for  this  collection  is  estimated  to 


be  8,200  hours,  and  the  total  annual 
reporting  burden  is  estimated  to  be 
2,358. 

Collection  of  Information:  Technical 
Clarification  Provision. 

Sections  226.2  and  226.23  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507  (d)).  the 
Department  has  submitted  a  copy  of 
these  sections  to  OMB  for  its  review. 

Free  and  Reduced-price  meals:  (Child 
Care  Program). 

This  provision  provides  categorical 
eligibility  to  CACFP  participants  who 
also  participate  in  FDPIR.  Such 
households  would  not  need  to  submit 
income  information  on  their  application 
in  order  to  receive  free  and  reduced 
price  benefits.  Indication  that  they 
participate  in  FDPIR  is  sufficient. 

Implementation  of  this  provision 
would  reduce  the  reporting  burden  for 
free  and  reduced-price  eligibility 
determination  by  1,200  hours. 

Total  burden  hours  in  interim  rule: 
Reporting— 8,379 
Recordkeeping — 22 ,136 

Good  Cause 

This  rule  implements  substantive  and 
technical  changes  mandated  by 
statutory  amendments  to  Section  17  of 
the  National  School  Lunch  Act  (42  USC 
1766)  which  do  not  provide  the 
Secretary  with  any  discretion  in  their 
implementation.  Thus,  the  rule  is  non- 
discretionary.  For  this  reason,  the 
Administrator  of  the  Food  and 
Consumer  Service  has  determined  that, 
in  accordance  with  5  USC  553,  prior 
notice  and  comment  is  unnecessary  and 
contrary  to  public  interest.  Since  the 
rule  merely  implements  cited  statutory 
provisions,  it  constitutes  an  interpretive 
rule  for  which  notice  and  comment  are 
not  required  by  5  USC  553.  The  rule 
further  implements  one  technical 
clarification  regarding  categorical 
eligibility  for  FDPIR  participants.  The 
Administrator  of  the  Food  and 
Consumer  Service  has  determined  that, 
in  accordance  with  5  USC  553,  prior 
notice  and  comment  on  this  technical 
clarification  is  contrary  to  the  pubUc 
interest  and  that  good  cause  exists  for 
making  this  rule  effective  thirty  days 
from  the  date  of  publication. 

Background 

On  November  10, 1989,  the  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  (Pub.  L.  101-147)  made  several 
changes  to  Section  17  of  the  National 
School  Lunch  Act  (NSLA)  (42  U.S.C 
1766).  In  addition  to  changing  the  name 
of  the  Program  to  the  Child  and  Adult 
Care  Food  Program  (CACFP)  in  Section 
105(a),  Pub.  L.  101-147  included 


provisions  which:  (1)  simplified  the  free 
and  reduced  price  application  process; 
(2)  established  a  one-third  daily 
Recommended  Dietary  Allowance 
(RDA)  nutritional  requirement  for 
lunches  served  in  adult  day  care 
centers;  (3)  made  additional 
administrative  funds  available  to  family 
day  care  home  sponsors  to  reach 
children  located  in  low-income  or  rural 
areas;  (4)  i>ermitted  State  agencies  to 
allow  biennial  applications  by 
institutions;  (5)  allowed  governors  to 
designate  a  separate  State  agency  to 
administer  only  the  adult  portion  of  the 
CACFP;  (6)  changed  the  basis  for 
making  commodities  available  to  State 
agencies;  and  (7)  made  two 
miscellaneous  technical  changes. 
Congressional  explanatory  statements 
on  Pub.  L.  101-147  (Cong.  Bee.  S14021, 
October  24. 1989)  also  requested  that 
Program  regulations  be  amended  to 
reduce  to  three  visits  per  year  the 
number  of  facility  visits  required  of 
school-sponsored  after-school  care.  This 
request  wdll  be  addressed  in  a  separate 
rulemaking  at  a  later  date. 

On  August  14. 1992,  the  Child 
Nutrition  Improvement  Act  of  1992 
(Pub.  L.  102-342)  amended  Section 
17(a)  of  the  NSLA  (42  U.S.C.  1766(a)). 
Pursuant  to  the  amendment  made  in 
Pub.  L.  102-342,  any  private  for-profit 
child  care  center  providing 
nonresidential  day  care  services  may 
participate  in  the  CACFP  if  it  receives 
compensation  under  title  XX  of  the 
Social  Security  Act  (42  U.S.C.  1397,  et 
seq.)  for  at  least  25  percent  of  its  eligible 
enrolled  children  or  25  percent  of  its 
licensed  capacity,  whichever  is  less. 

On  Septembw  15, 1992,  the  Older 
Americans  Act  Amendments  of  1992 
(Pub.  L.  102-375)  amended  Section  17 
of  the  NSLA  (42  U.S.C.  1766).  This 
amendment  allows  institutions  to 
participate  in  the  CACFP  if  they  provide 
adult  day  care  services  to  functionally 
impaired  adults  or  to  individuals  sixty 
years  of  age  or  older  in  a  group  setting 
outside  of  their  home  or  uieir  group 
living  arrangements,  on  a  less  than  24- 
hour  basis. 

In  response  to  the  above-referenced 
legislative  provisions,  the  Department 
published  a  final  rule  on  January  16. 
1990  (55  FR  1376)  that  changed  the 
Program  name  from  the  "Child  Care 
Food  Program"  to  the  "Child  and  Adult 
Care  Food  Progranv".  The  Department 
also  pubUshed  a  final  rule  on  July  14, 
1993  (58  FR  37847)  on  a  meal  pattern 
to  be  used  in  adult  day  care  centers 
participating  in  CACI7.  The  adult  meal 
pattern  rule  contains  the  requirement 
found  in  Section  105(b)(3)(A)  of  Pub.  L. 
101-147  that  lunches  served  in  adult 
day  care  centers  provide  approximately 


one-third  of  the  Recommended  Dietary 
Allowances  to  participating  individuals. 
Finally,  the  Department  has  issued  a 
separate  rule,  regarding  provisions  set 
forth  in  Pub.  L.  101-147  related  to  the 
content  and  processing  of  free  and 
reduced  price  applications  in  both  the 
CACFP  and  the  Summer  Food  Service 
Program  for  Children. 

This  interim  rule  incorporates  in  the 
CACFP  regulations  other  provisions 
from  Pub.  L.  101-147,  Pub.  L.  102-342, 
and  Pub.  L.  102-375  relating  to  the 
CACFP.  In  addition,  this  interim  rule 
incorporates  one  clarifying  provision  to 
the  CACFP  regulations:  categorical  bee 
meal  eligibility  to  households   - 
participating  in  the  FDPIR 

1.  Alternate  State  Agencies  for  Adult 
Day  Care 

Section  105(b)(3)(B)  of  Pub.  L.  101- 
147  amended  Section  17(o)(6)  (42  U.S.C. 
1766(o)(6))  of  the  NSLA  to  allow  the 
Governor  of  a  State  to  designate  a  State 
agency,  other  than  the  existing  CACFP 
State  agency,  to  administer  the  adult 
day  care  component  of  the  CACFP.  This 
change  in  the  statute  recognizes  that,  in 
some  instances,  another  State-level 
agency  may  be  more  cognizant  of  or 
capable  of  meeting  the  needs  of  adults 
in  day  care  programs  due  to  a  long- 
standing relationship  with  the  adult  day 
care  community  and  prior 
administration  of  other  Federal 
programs  for  the  elderly. 

Accordingly,  this  interim  rule  amends 
Section  226.2  by  expanding  the 
definition  of  "State  agency"  to  include 
a  State  agency  other  tiian  the  existing 
CACFP  State  agency,  designated  by  tiie 
Governor,  to  adhninister  the  adult  day 
care  component  of  the  CACFP. 

2.  Commodity  Assistance 

Section  6(e)  of  the  National  School 
Lunch  Act  (42  U.S.C  1755(e)) 
estabhshes  a  per-meal  commodity  or 
cash-in-lieu  of  donated  commodity 
assistance  rate  for  lunches  served  under 
the  National  School  Lunch  Program. 
Section  17(h)(1)  of  the  Act  (42  U.S.C 
1766(h)(1))  authorizes  payment  of  that 
rate  to  States  for  each  lunch  and  supper 
served  by  institutions  participating  in 
the  CACFP.  Prior  to  the  enactment  of 
Pub.  L.  101-147,  the  value  of 
commodities  donated  to  each  State  for 
any  school  year  was.  by  law,  calculated 
by  multiplying  the  number  of  lunches 
and  suppers  served  in  CACFP 
institutions  in  that  State  during  the  - 
current  school  year  by  the  rate  for 
commodities  established  for  that  school 
year.  The  Department  must  do 
considerable  advance  plaiming  in  order 
to  provide  for  the  timely  purchase  and 
distribution  of  commodities.  Since  it 


cannot  know  the  actut:l  number  of 
lunches  and  suppers  served  until  ivell 
after  the  school  year  is  over,  it  was 
difficult  under  the  previous  system  for 
the  Department  to  accurately  forecast 
and  purchase  commodities  for  the 
CACFP. 

Congress  recognized  this  problem  and 
in  Section  131(b)  of  Pub.  L.  101-147 
amended  Section  17(h)  of  the  NSLA  (42 
U.S.C  1766(h))  to  change  the  method  of 
calculating  commodity  assistance.The 
effect  of  this  change  is  that  for  the 
CACFP.  the  value  of  commodity 
assistance  for  institutions  participating 
in  the  CACFP  will  now  be  calculated  by 
multiplying  the  number  of  lunches  and 
suppers  served  in  participating 
institutions  during  the  preceding  school 
year  by  the  current-year  rate  for 
commodities.  At  the  end  of  each  school 
year,  the  Department  must  determine 
the  actual  number  of  lunches  and 
suppers  served  during  that  year, 
compare  the  actual  number  served  in 
that  year  with  the  number  served  during 
the  preceding  year,  and  adjust 
commodity  entitlements  upwards  or 
downwanu,  as  necessary.  The 
Department  will  make  such  adjustments 
in  the  next  school  year. 

This  provision  does  not  affect  the 
payment  of  cash-in-lieu  of  commodities. 
State  agencies  electing  to  receive  cash- 
in-Ueu  of  commodities  for  the  CACFP 
'  will  continue  to  receive  payments  based 
upon  the  number  of  meals  actually 
served  during  the  current  school  year. 
Section  17(h)  of  the  NSLA  establishes 
entitlement  for  ca^-in-lieu  of 
commodities,  and  payment  is  made  on 
an  ongoing  basis  as  part  of  the 
reimbursement  claimingprocess. 

The  preamble  to  the  FCS  Final  Rule 
"Cash  in  Lieu  of  Donated  Foods  and 
Donation  of  Foods  for  Use  in  the  United 
States,  Its  Territories  and  Possessions 
and  Areas  Under  Its  Jurisdiction" 
(published  at  58  FR  39113  (July  22. 
1993)  includes  an  in-depth  discussion 
of  the  amendment  made  to  Section 
6(e)(1)  of  the  NSLA  by  Section  131(a)(1) 
of  Pub.  L.  101—147,  which  changed  the 
base  for  calculating  commodity 
assistance.  Pub.  L.  lQl-147  has  an 
identical  effect  on  the  calculation  of 
commodity  assistance  for  both  the  NSLP 
and  the  CACFP.  As  noted  in  this 
preamble,  at  the  Department's 
discretion,  it  may  make  current  year 
adjustments  for  significant  variations  in 
the  number  of  reimbursable  meals 
served.  Generally,  the  I>epartment  will 
exercise  this  discretion  only  in 
exceptional  circumstances. 

Accordingly,  this  interim  rulemaking 
amends  Section  226.5(b)  by  changing 
the  basis  for  entitlement  commodity 
determinations  from  "current  year"  to 
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"preceding  year"  data  and  by 
establishing  a  process  under  which  the 
Department  will,  at  the  end  of  each 
school  year,  compare  the  number  of 
lunches  and  suppers  actually  served  in 
the  State  during  that  school  year  to  the 
number  served  in  the  preceding  year 
and  adjust  the  State's  commodity 
entitlement  accordingly  for  the 
subsequent  school  year. 

3.  Title  XX  Reimbursement  Claims 

Section  17(a)  of  the  NSLA  (42  U.S.C. 
1766(a))  previously  allowed  the 
participation  of  a  proprietary  title  XX 
child  care  center  "if  such  organization 
receive[d|  compensation  under  such 
title  for  at  least  25  percent  of  the 
children  for  which  the  organization 
provides  such  nonresidential  day  care 
services."  Section  202  of  Pub.  L.  102- 
342  amended  this  provision  to  permit  a 
private  for-profit  center  to  participate  in 
CACFP  if  it  receives  title  XX 
compensation  for  at  least  25  percent  of 
its  enrolled  children,  or  25  percent  of  its 
licensed  capacity,  whichever  is  less. 

This  provision  assists  proprietary 
centers  in  situations  where  25  percent 
or  more  of  their  licensed  capacity  is 
used  by  title  XX  recipients,  but  the 
actual  number  of  title  XX  recipients  is 
less  than  25  percent  of  the  total  number 
of  children  enrolled.  For  example,  a 
private  for-profit  day  care  center  has  a 
licensed  capacity  of  100  and  an 
enrollment  of  125,  of  which  25  are  title 
XX  children.  Enrollment  exceeds 
licensed  capacity  because  a  number  of 
children  are  in  part-time  care,  and  the 
actual  number  of  children  in  attendance 
at  any  one  time  never  exceeds  licensed 
capacity.  The  center  is  eligible  to 
participate  in  the  CACFP  because  25 
percent  of  the  center's  licensed  capacity 
(25/100)  consists  of  title  XX  children. 
Similarly,  a  private  for-profit  center  has 
a  licensed  capacity  of  100  and  an 
enrollment  of  75,  of  which  20  are  title 
XX  children.  The  center  is  eligible  to 
participate  in  the  CACFP  because  27 
percent  of  the  center's  enrollment  (20/ 
75)  consists  of  title  XX  children.  In  both 
examples,  the  lesser  of  the  two 
numbers — enrollment  or  licensed 
capacity — was  chosen  as  a  basis  for 
determining  CACFP  eligibility. 

Pub.  L.  102-342  did  not  amend 
Section  17(o)  of  the  NSLA,  which 
permits  a  private  for-profit  adult  day 
care  center  to  participate  in  the  CACFP 
only  if  at  least  25  percent  of  its  enrolled 
eligible  participants  are  title  XIX  or  XX 
beneficiaries. 

Accordingly,  this  rulemaking  amends 
Sections  226.2,  226.6,  226.10,  226.11, 
226.15,  226.17,  and  226.19  by  changing 
the  CACFP  eligibility  criteria  for  private 
for-profit  child  care  centers  to  permit 


such  centers  to  participate  if  at  least  25 
percent  of  their  enrolled  children,  or  25 
percent  of  their  licensed  capacity, 
whichever  is  less,  are  title  XX 
recipients. 

4.  Adult  Day  Care 

Section  811(a)  of  Pub.  L.  102-375 
amended  Section  17(o)(2)(A)(i)  of  the 
NSLA  (42  U.S.C.  1766(o)(2)(A)(i))  to 
affirm  that  approved  centers  may  claim 
reimbursement  for  meals  served  to 
individuals  where  the  centers  provide 
day  care  services  to  functionally 
impaired  adults  or  individuals  60  years 
of  age  or  older  in  a  group,  either  outside 
their  home  or  outside  their  group  living 
arrangement.  This  includes  meals 
served  in  a  group  living  arrangement. 

The  purpose  of  adult  day  care,  as 
stated  by  Congress  in  the  Conference 
Report  (H.  Rept.  100-427)  on  the  Older 
American  Act  Amendments  of  1987,  is 
to  ".  .  .  assist  its  participants  to  remain 
in  the  community,  enabling  families  and 
other  care  givers  to  continue  caring  for 
an  impaired  individual  at  home."  This 
report  evinces  Congress's  intent  that 
CACFP  benefits  be  available  to 
individuals  who  attend  adult  day  care 
while  remaining  in  the  community. 
Accordingly,  we  believe  it  is  consistent 
with  Congressional  intent  to  define 
individuals  remaining  in  the 
commimity  as  those  residing  in  their 
own  homes  (whether  alone  or  with 
spouses,  children  or  guardians)  or  in 
group  living  arrangements.  Group  living 
arrangements  include  residential 
communities,  which  may  or  may  not  be 
subsidized  by  federal.  State  or  local 
funds,  but  which  are  private  residences 
housing  an  individual  or  a  group  of 
individuals  who  are  primarily 
responsible  for  their  own  care  and  who 
maintain  a  presence  in  the  community, 
but  who  may  receive  on-site  monitoring. 
The  law's  addition  of  group  living 
arrangements  to  this  section  of  the 
NSLA  does  not  require  a  change  in 
previous  FCS  policy;  rather,  it  confirms 
that  policy. 

Under  this  policy,  the  Department  has 
interpreted  the  term  "group  living 
arrangement"  to  exclude  residential 
institutions  because  the  residents  of 
such  institutions  no  longer  remain  in 
the  community  or  reside  with  family 
members  or  other  caregivers  who  would 
benefit  from  the  respite  that  adult  day 
care  services  provide.  Examples  of  such 
excluded  residential  institutions  would 
be  hospitals,  nursing  homes,  asylums 
for  the  mentally  ill  or  for  persons  with 
mental  or  physical  disabilities, 
convalescent  homes,  apartment 
complexes  designed  only  for  the 
functionally  impaired  that  provide 


meals  and  full-time  care,  hospices,  and 
assisted  living  retirement  facilities. 

The  Department  also  believes  it 
necessary  to  emphasize  that  each  adult 
day  care  center  must  maintain  records 
that  document  that  qualified  adult  day 
care  participants  reside  in  their  own 
homes  (whether  alone  or  with  spouses, 
children  or  guardians)  or  in  group  living 
arrangements  as  newly  defined  in 
Section  226.2. 

Accordingly,  this  rulemaking  amends 
Sections  226.2  and  226.19a  to  make 
clear  that  adult  day  care  centers  may 
receive  meal  reimbursement  under  the 
CACFP  if  they  provide  day  care  services 
to  qualified  persons  in  a  group  setting, 
either  outside  their  homes  or  their  group 
living  arrangement  and  must  document 
each  participant's  living  arrangement. 

5.  Technical  Clarification  Provision 

This  provision  clarifies  that 
households  participating  in  the  FDPIR 
are  "categorically  eligible"  to  receive 
free  meals  in  the  CACFP.  In  accordance 
with  Section  9(b)(6)  of  the  NSLA  (42 
U.S.C.  1758(b)(6)),  households  receiving 
food  stamps  under  the  Food  Stamp  Act 
of  1977,  as  amended  (7  U.S.C.  2011,  et 
seq.)  (FSA)  are  "categorically  eligible" 
to  receive  free  meals  under  the  Qiild 
Nutrition  Programs.  The  FDPIR  is 
authorized  by  Section  4(b)  of  the  PSA. 
Under  that  section,  eligible  households 
may  alternatively  elect  to  participate  in 
the  FDPIR.  Because  eligible  households 
must  meet  similar  criteria  to  those 
required  for  food  stamp  eligibility,  and 
since  the  FDPIR  is  authorized  under  the 
FSA,  households  electing  to  participate 
in  the  FDPIR  fall  within  the  NSLA's 
classification  of  people  "categorically 
eligible"  for  free  meals  in  the  CACFP. 

Accordingly,  this  rulemaking  amends 
Sections  226.2  and  226.23  to  make  clear 
FDPIR  participants  are  "categorically 
eligible"  to  receive  free  meals  in  the 
CACFP. 

6.  Miscellaneous  Technical 
Amendments 

For  purposes  of  Section  17  of  the 
NSLA,  Section  310  of  Pub.  L.  101-147 
redefined  the  existing  term 
"handicapped  children"  to  now  be 
defined  as  "children  with  handicaps" 
(42  U.S.C.  1766(a)).  In  addition,  the  term 
"Internal  Revenue  Code  of  1954"  was 
redefined  to  reflect  the  latest  version  of 
the  Code,  which  was  published  in  1986. 

Accordingly,  this  rule  removes  the 
reference  to  "handicapped  children"  in 
the  definition  of  a  "child  care  center"  at 
Section  226.2  and  replaces  it  with 
"children  with  handicaps."  In  addition, 
it  removes  the  reference  to  "mentally  or 
physically  handicapped  persons"  in  the 
definition  of  "children"  at  Section  226.2 
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participant  qualified  for  free  meals  by 
virtue  of  meeting  one  of  the  criteria  of 
this  definition,  neither  the  participant 
nor  any  member  of  their  family  shall  be 
required  to  pay  or  to  work  in  the  food 
service  program  in  order  to  receive  a 
free  meal. 


'  and  replaces  it  with  "persons  with 
mental  or  physical  handicaps."  Finally, 
references  to  the  Internal  Revenue  Code 
at  Sections  226.15(a).  226.17(b)(2), 
226.19(b)(2),  and  226.19a(b)(4)  are 
updated. 

List  of  Subjects  in  7  CFR  Part  226 

Day  care.  Food  assistance  programs. 
Grant  programs — health,  infants  ond 
children.  Surplus  agricultural 
commodities. 

Accordingly,  the  Department  is 
amending  7  CFR  Part  226  as  follows: 

PART  226-CHILO  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  9, 11, 14, 16,  and  17, 
National  School  Lunch  Act,  as  amended  (42 
U.S.C.  1758, 1759a,  1762a,  1765  and  1768). 

2.  In  §226.2: 

a.  Paragraph  (a)  of  the  definition  of 
Adult  day  care  center  is  amended  by 
adding  the  words  "or  a  group  living 
arrangement"  after  "homes". 

b.  The  definition  of  Child  care  center 
is  amended  by  removing  the  words 
"handicapped  children"  and  adding  in 
their  place  the  words  "children  with 
handicaps". 

c.  Paragraph  (c)  of  the  definition  of 
Children  is  amended  by  removing  the 
words  "mentally  or  physically 
handicapped  persons"  and  adding  in 
their  place  the  words  "persons  with 
mental  or  physical  handicaps". 

d.  The  definition  of  Documentation  is 
revised. 

e.  A  new  definition  of  FDPIR 
household  is  added  in  alphabetical 
order. 

f.  The  definition  of  Free  meal  is 
revised. 

g.  A  new  definition  of  Group  living 
arrangement  is  added  in  alphabetical 
order. 

h.  The  definition  of  Proprietary  Titie 
XX  center  is  revised. 

i.  The  definition  of  State  agency  is 
amended  by  adding  a  new  sentence  to 
the  end  of  the  paragraph. 

j.  The  definition  of  Verification  is 
amended  by  revising  the  fourth 
sentence. 

The  additions  and  revisions  specified 
above  read  as  follows: 

f226^    DeflnttkMW. 

*        •        *        •        * 

Documentation  means: 

(a)  The  completion  of  the  following 
information  on  a  free  and  reduced-price 
application: 

(1)  Names  of  all  household  members; 

(2)  Income  received  by  each 
household  member,  identified  by  source 


of  income  (such  as  earnings,  wages," 
welfare,  pensions,  support  payments, 
unemployment  compensation,  social 
security  and  other  cash  income); 

(3)  The  signature  of  an  adult 
household  member,  and 

(4)  The  social  security  number  of  the 
adult  household  member  who  signs  the 
application,  or  an  indication  that  he/she 
does  not  possess  a  social  security 
number;  or 

(b)  For  a  child  who  is  a  member  of  a 
food  stamp  or  FDPIR  household  or  an 
AFDC  assistance  unit,  "documentation" 
means  the  completion  of  only  the 
following  information  on  a  free  and 
reduced-price  applicaticm: 

(1)  The  name(s)  and  appropriate  food 
stamp,  FDPIR  or  AFDC  case  numbers) 
for  the  child(ren):  and 

(2)  The  signature  of  an  adult  member 
of  the  household;  or 

(c)  For  a  child  in  a  tier  n  day  care 
home  who  is  a  member  of  a  household 
participating  in  a  Federally  or  State 
supported  child  care  or  other  benefit 
program  with  an  income  eligibility  limit 
that  does  not  exceed  the  eligibility 
standard  for  free  and  reduced-price 
meals: 

(1)  The  name(s),  appropriate  case 
number(s)  and  name  of  qualifying 
program(s)  for  the  child(ren);  and- 

(2)  The  signature  of  an  adult  member 
of  the  household;  or 

(d)  For  an  adult  participant  who  is  a 
member  of  a  food  stamp  at  FDPIR 
household  or  is  an  SSI  or  Medicaid 
participant,  as  defined  in  this  section, 
"documentation"  means  the  completion 
of  only  the  following  information  on  a 
free  and  reduced-price  application: 

(1)  The  name(s)  and  appropriate  food 
stamp  or  FDPIR  case  nua^)er(s)  for  the 
participant(s)  or  the  adult  participant's 
SSI  or  Medicaid  identification  number, 
as  defined  in  this  section;  and 

(2)  The  signature  of  an  adult  member 
of  the  household. 

•  •        •        •        • 

FDPIR  household  means  any 
individual  or  group  of  individuals 
which  is  currently  certified  to  receive 
assistance  as  a  household  under  the 
Food  Distribution  Program  on  Indian 
Reservations. 

•  •        *        *        • 

Free  meal  means  a  meal  served  under 
the  Program  to  a  participant  from  a 
family  that  meets  the  income  standards 
for  free  school  meals;  or  to  a  child  who 
is  automatically  eligible  for  free  meals 
by  virtue  of  food  stamp,  FDPIR  or  AFDC 
recipiency;  or  to  an  aduU  participant 
who  is  automatically  eligible  for  free 
meals  by  virtue  of  food  stamp  or  FDPIR 
recipiency  or  is  a  SSI  or  Medicaid 
participant.  Regardless  of  whether  the 


Group  living  arrangement  means 
residential  comraimities  which  may  or 
may  not  be  subsidized  by  federal,  ^ate 
or  local  funds  but  which  are  private 
residences  housing  an  individual  or  a 
group  of  individuals  who  are  primarily 
respmisible  for  their  own  care  and  who 
maintain  a  presence  in  the  community 
but  who  may  receive  on-site  monitoring. 

•  •        •        •        • 

Proprietary  Title  XX  center  means  any 
private,  for  profit  center 

(a)  Providing  nonresidential  child 
care  services  for  which  it  receives 
compensation  from  amounts  granted  to 
the  States  under  title  XX  of  the  Social 
Security  Act,  and  in  which  title  XX 
child  care  beneficiaries  constitute  no 
less  than  25  percent  of  enrolled  eligible 
participants  or  licensed  capacity, 
whichever  is  less,  during  the  calendar 
month  preceding  initial  application  or 
animal  reapplication  for  Program 
participation;  or, 

(b)  Ptoviding  nonresidential  aduh  day 
care  services  fcN*  which  it  receives 
compensation  from  amounts  granted  to 
the  States  under  tide  XX  of  thd  Social 
Security  Act  and  in  which  adult 
beneficiaries  were  not  less  than  25 
percent  of  enrolled  eligible  participants 
during  the  calendar  month  preceding 
initial  application  or  annual 
reapplication  for  Program  participation. 

•  •        •        •        * 

State  agency  *  *  *  This  also  may 
include  a  State  agency  other  than  the 
existing  CACFP  State  Agency,  when 
such  agency  is  designated  by  the 
Governor  of  the  State  to  administw  only 
the  adult  day  care  component  of  the 
CACFP. 


Verification*  *  •  However,  if  a  food 
stamp,  FDPIR  or  AFDC  case  number  is 
provided  for  a  child,  verification  for 
such  child  shall  include  only 
confirmation  that  the  child  is  included 
in  a  currently  certified  food  stamp  or 
FDPIR  hous^old  or  AFDC  assistance 
unit;  or,  for  an  adult  participant,  if  a 
food  stamp  or  FDPIR  case  number  or  SSI 
or  Medicaid  assistance  identification 
nimiber  is  provided,  verification  for 
such  participant  shall  include  only 
confirmation  that  the  participant  is 
included  in  a  currently  certified  food 
stamp  or  FDPIR  household  or  is  a 
current  SSI  or  Medicaid  participant. 
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3.  In  §  226.5.  paragraph  (b)  is  revised 
to  read  as  follows: 

1226^    Donation  of  conNnodMes. 

»        ♦        *        •        • 

(b)  The  value  of  such  commodities 
donated  to  each  State  for  each  school 
year  shall  be.  at  a  minimum,  the  amount 
obtained  by  multiplying  the  number  of 
reimbursable  lunches  and  suppers 
served  in  participating  institutions  in 
that  State  during  the  preceding  school 
year  by  the  rate  for  commodities 
established  under  section  6(e)  of  the  Act 
for  the  current  school  year.  Adjustments 
shall  be  made  at  the  end  of  each  school 
year  to  reflect  the  difference  between 
the  number  of  reimbursable  lunches  and 
suppers  served  during  the  preceding 
year  and  the  number  served  during  the 
current  year,  and  subsequent 
commodity  entitlement  shall  be  based 
on  the  adjusted  meal  counts.  At  the 
discretion  of  FCS,  current-year 
adjustments  may  be  made  for  significant 
variations  in  the  number  of 
reimbursable  meals  served.  Such 
ciurent-year  adjustments  will  not  be 
routine  and  will  only  be  made  for 
unusual  problems  encountered  in  a 
State,  such  as  a  disaster  that  necessitates 
institutional  closures  for  a  prolonged 
period  of  time.  CACFP  State  agencies 
electing  to  receive  cash-in-lieu  of 
commodities  will  receive  payments 
based  on  the  number  of  reimbursable 
meals  actually  served  during  the  current 
school  year. 

4.  In  §  226.6: 

a.  Paragraph  (b)(8)  is  revised. 

b.  Paragraph  (c)(ll)  is  revised. 

The  revisions  specified  above  read  as 
follows: 

f  228.6    SIMa  agancy  administrative 


(b)*  •  * 

(8)  For  proprietary  title  XX  child  care 
centers,  submission  of  documentation 
that  they  are  currently  providing 
nonresidential  day  care  services  for 
which  they  receive  compensation  under 
title  XX  of  the  Social  Security  Act,  and 
certification  that  not  less  than  25 
percent  of  enrolled  children  or  25 
percent  of  licensed  capacity,  whichever 
number  is  less,  in  each  such  center 
during  the  most  recent  calendar  month 
were  title  XX  beneficiaries.  In  the  case 
of  title  XIX  or  title  XX  adult  day  care 
centers,  submission  of  documentation 
that  they  are  currently  providing 
nonresidential  day  care  services  for 
which  they  receive  compensation  under 
title  XIX  or  title  XX  of  the  Social 
Security  Act.  and  certification  that  not 
less  than  25  percent  of  enrolled  aduh 
participants  in  each  such  center  during 


the  most  recent  calendar  month  were 
title  XIX  or  title  XX  beneficiaries; 

•        •        •        •        • 

(c)*  *  ' 

(11)  The  claiming  of  Program  payment 
for  meals  served  by  a  proprietary  title 
XX  child  care  center  during  a  calendar 
month  in  which  less  than  25  percent  of 
enrolled  children  or  25  percent  of 
licensed  capacity,  whichever  number  is 
less,  were  title  XX  beneficiaries.  In  the 
case  of  an  adult  day  care  center,  the 
claiming  of  Program  payment  for  meals 
served  by  a  proprietary  title  XIX  or  title 
XX  center  during  a  calendar  month  in 
which  less  than  25  percent  of  enrolled 
adult  participants  were  title  XIX  or  title 
XX  beneficiaries. 


5.  In  §  226.10,  paragraph  (c)  is  revised 
to  read  as  follows: 

§226i.10    Program  payment  procedures. 

•        •        •        •        • 

(c)  Claims  for  Reimbursement  shall 
report  information  in  accordance  with 
the  financial  management  system 
estabUshed  by  the  State  agency,  and  in 
sufficient  detail  to  justify  the 
reimbursement  claimed  and  to  enable 
the  State  agency  to  provide  the  final 
Report  of  the  Child  and  Adult  Care  Food 
Program  (FCS  44)  required  under 
§  226.7(di.  In  submitting  a  Claim  for 
Reimbursement,  each  institutioo  shall 
certify  that  the  claim  is  correct  and  that 
records  are  available  to  support  that 
claim.  Independent  proprietary  title  XX 
child  care  centers  shall  submit  the 
number  and  percentage  of  the  enrolled 
participants,  or  the  licensed  capacity 
receiving  title  XX  benefits  for  the  month 
claimed  for  months  in  which  not  less 
than  25  percent  of  the  enrolled  children 
or  25  percent  of  licensed  capacity, 
whichever  is  less,  were  title  XX 
beneficiaries.  Sponsoring  organizations 
of  such  child  care  centers  shall  submit 
the  number  and  percentage  of  the 
enrolled  children  or  licensed  capacity, 
whichever  is  less,  receiving  title  XX 
benefits  for  each  center  for  the  claim. 
Sponsoring  organizations  of  such 
centers  shall  not  submit  claims  for  child 
care  centers  in  which  less  than  25 
percent  of  the  enrolled  children  and 
licensed  capacity  were  title  XX 
beneficiaries  for  the  month  claimed. 
Independent  proprietary  title  XIX  or 
title  XX  adult  day  care  centers  shall 
submit  the  percentages  of  enrolled  adult 
participants  receiving  title  XIX  or  title 
XX  benefits  for  the  month  claimed  for 
months  in  which  not  less  than  25 
percent  of  enrolled  adult  participants 
were  title  XIX  or  title  XX  beneficiaries. 
Sponsoring  organizations  of  such  adult 
day  care  centers  shall  submit  the 


percentage  of  enrolled  adult  participants 
receiving  title  XIX  or  title  XX  benefits 
for  each  center  for  the  claim.  Sponsoring 
organizations  of  such  centers  shall  not 
submit  claims  for  adult  day  care  centers 
in  which  less  than  25  percent  of 
enrolled  adult  participants  were  title 
XIX  or  title  XX  beneficiaries  for  the 
month  claimed. 
•        •        *        •        • 

6.  In  §  226.11,  paragraph  (b)  and  the 
introductory  text  of  paragraph  (c)  are 
revised  to  read  as  follows: 

f226.l1    i>rogram  payments  for  diHd  care 
centers,  adult  day  care  centers  and  outside- 
scliooMKHirs  care  centsrs. 


(bl  Each  child  care  institution  shall 
report  each  month  to  the  State  agency 
the  total  number  of  meals,  by  type 
(breakfasts,  lunches,  suppers,  and 
supplements),  served  to  children,  except 
that  such  reports  shall  be  made  for  a 
proprietary  title  XX  center  only  for 
calendar  months  during  which  not  less 
than  25  percent  of  enrolled  children,  or 
25  percent  of  licensed  capacity, 
whichever  is  less,  were  title  XX 
beneficiaries.  Each  adult  day  care 
institution  shall  report  each  month  to 
the  State  agency  the  total  number  of 
meals,  by  type  (breakfasts,  lunches, 
suppers,  and  supplements),  served  to 
adult  participants,  except  that  such 
reports  shall  be  made  for  a  proprietary 
title  XIX  or  title  XX  center  only  for 
calendar  months  during  which  no  less 
than  25  percent  of  enrolled  adult 
participants  were  title  XIX  or  title  XX 
beneficiaries. 

(c)  Each  State  agency  shall  base 
reimbursement  to  each  child  care 
institution  on  the  number  of  meals,  by 
type,  served  to  children  multiplied  by 
the  assigned  rates  of  reimbursement, 
except  that  reimbursement  shall  be 
payable  to  proprietary  title  XX  child 
care  centers  only  for  calendar  months 
during  which  not  less  than  25  percent 
of  enrolled  children,  or  25  percent  of 
licensed  capacity,  whichever  is  less, 
were  title  XX  beneficiaries.  Each  State 
agency  shall  base  reimbursement  to 
each  adult  day  care  institution  on  the 
number  of  meals,  by  type,  served  to 
adult  participants  multiplied  by  the 
assigned  rates  of  reimbursement,  except 
that  reimbursement  shall  be  payable  to 
proprietary  title  XIX  and  title  XX  adult 
day  care  centers  only  for  calendar 
months  during  which  not  less  than  25 
percent  of  enrolled  adult  participants 
were  title  XIX  or  Title  XX  beneficiaries. 
In  computing  reimbursement,  the  State 
agency  shall  either 
•        •        •        •        * 

7.  In  §226.15: 


a.  Paragraph  (a)  is  amended  by 
removing  "1954"  and  adding  "1986"  in 
its  place. 

b.  Paragraph  (b)(6)  is  revised. 

The  revision  specified  above  reads  as 
follows: 

S  226.15    Institution  provisions. 

***** 

(b)*  *  • 

(6)  For  each  proprietary  title  XX  child 
care  center,  documentation  that  it 
provides  nonresidential  day  care 
services  for  which  it  receives 
compensation  under  title  XX  of  the 
Social  Security  Act,  and  certification 
that  not  less  than  25  percent  of  the 
enrolled  children,  or  25  percent  of  the 
licensed  capacity,  whichever  is  less, 
during  the  most  recent  calendar  month 
were  title  XX  beneficiaries.  For  each 
proprietary  title  XIX  or  title  XX  adult 
day  care  center,  documentation  that  it 
provides  nonresidential  day  care 
services  for  which  it  receives 
compensation  under  title  XIX  or  title  XX 
of  the  Social  Security  Act,  and 
certification  that  not  less  than  25 
percent  of  the  adult  participants 
enrolled  during  the  most  recent 
calendar  month  were  title  XIX  or  title 
XX  beneficiaries.  Sponsoring 
organizations  shall  provide 
documentation  and  certification  for 
each  proprietary  title  XIX  or  title  XX 
center  under  its  jurisdiction. 


1226.17 

8.  hi  §226.17: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  "1954"  and  adding  "1986"  in 
its  place. 

b.  The  second  sentence  of  paragraph 
(b)(4)  is  amended  by  adding  the  words 
",  or  25  percent  of  licensed  capacity, 
whichever  is  less,"  after  the  word 
"children"  the  third  time  it  appears. 

S  226.19    Amended 

9.  In  §226.19: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  "1954"  and  adding  "1986"  in 
its  place. 

b.  The  third  sentence  of  paragraph 
(b)(5)  is  amended  by  adding  the  words 
"or  25  percent  of  licensed  capacity, 
whichever  is  less,"  after  "children"  the 
third  time  it  appears. 

10.  In  §  226.19a: 

a.  The  first  sentence  of  paragraph 
(b)(3)  is  amended  by  adding  the  words 
"or  a  group  Uving  arrangement"  after 
"home". 

b.  The  first  sentence  of  paragraph 
(b)(4)  is  amended  by  removing  "1954" 
and  adding  "1986"  in  its  place. 

c.  Paragraph  (b)(10)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 


The  addition  specified  above  reads  as 
follows: 


§226.1«a    AduHdaycam 
provisions. 


(b)*  *  • 

(10)  *  *  *  Finally,  each  aduh  day 
care  center  shall  maintain  records 
which  document  that  qualified  adult 
day  care  participants  reside  in  their  own 
homes  (whether  alone  or  with  spouses, 
children  or  guardians)  or  in  group  living 
arrangements  as  defined  in  §  226.2. 

11.  hi  §  226.23: 

a.  The  second  sentence  of  paragraph 
(c)(2)  is  amended  by  adding  the  words 
"or  FDPIR"  after  the  words  "food 
stamp"  each  time  they  appear. 

b.  The  fifth  and  seventii  sentences  of 
paragraph  (d)  are  amended  by  adding 
the  words  "at  FDPIR"  after  the  words    .. 
"food  stamp"  each  time  they  appear. 

c.  The  sixth  sentence  of  paragraph 
(e)(l)(i)  is  amended  by  adding  the  words 
"or  FDPK"  after  the  words  "food 
stamp"  each  time  they  appear. 

d.  Paragraph  (e)(l)(ii)(F)  is  amended 
by  adding  to  the  first  sentence  ", 
FDPIR"  after  the  words  "food  stamp" 
and  by  revising  the  seventh  sentence. 

e.  Paragraph  (e)(l)(iii)(E)  is  amended 
by  adding  to  the  first  sentence  the  words 
"or  FDPIR"  after  the  words  "food 
stamp"  and  by  revising  the  seventh 
sentence. 

f.  Paragraph  (e)(l)(iv)  is  revised. 

g.  The  introductory  text  of  paragraph 
(e)(l)(v)  and  paragraph  (e)(l)(v)(A)  are 
amended  by  adding  the  words  "or 
FDPIR"  after  the  words  "food  stamp" 
each  time  thev  appear. 

h.  Paragraph  (e)(l)(v)(B)  is  revised  and 
the  undesignated  text  following  the 
paragraph  is  removed. 

i.  Paragraphs  (e)(2)(vii)(A)  and 
(e)(2)(vii)(B)  are  revised. 

j.  Paragraph  (h)(2)(i)  is  amended  by 
revising  the  second  sentence. 

k.  Paragraph  (h)(2)(iii)(A)  is  revised. 

1.  Paragraph  (h)(2)(iii)(D)  is  amended 
by  adding  the  words  "FDPIR,"  between 
the  words  "or"  and  "AFDC". 

m.  Paragraph  (h)(2)(iv)  is  revised. 

n.  Paragraph  (h)(2)(v)(A)  is  revised. 

o.  Paragraph  (h)(2)(v)(C)  is  amended 
by  revising  the  second  sentence. 

p.  Paragraph  (h)(2)(vi)  is  amended  by 
adding  the  word  "FDPIR,"  between  the 
words  "stamps,"  and  "AFDC". 

The  revisions  specified  above  read  as 
follows: 

§226.23    Ree and  rsduced-price  meals. 

•        •        •        *        * 

(e)(1)*  •  * 
(ii)*  *  * 

'(F)  *  *  *  These  verification  efforts 
may  be  carried  out  through  program 


reviews,  audits,  and  investigations  and 
may  include  contacting  employers  to 
determine  income,  contacting  a  food 
stamp,  Indian  tribal  organization  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamps, 
FDPIR  or  AFDC  benefits,  contacting  the 
State  employment  security  office  to 
determine  the  amount  of  benefits 
received,  and  checking  the 
documentation  produced  by  household 
members  to  prove  the  amount  of  income 
received.  •  *  • 


(iii)*  *  * 

(E)  *  *  *  These  verification  efforts 
may  be  carried  out  through  program 
reviews,  audits  and  investigations  and 
may  include  contacting  employers  to 
determine  income,  contacting  a  food 
stamp.  Indian  tribal  organization  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamps 
or  FDPIR  benefits,  contacting  the  issuing 
office  of  SSI  or  Medicaid  benefits  to 
determine  current  certification  for 
receipt  of  these  benefits,  contacting  the 
State  employment  security  office  to 
determine  the  amount  of  benefits 
received,  and  checking  the 
documentation  produced  by  household 
members  to  provide  the  amount  of 
income  received.  *  *  • 
•        •        •        •        • 

(iv)  If  they  so  desire,  households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  or  FDPIR 
households  or  AFDC  assistance  imits 
may  apply  for  free  meal  benefits  under 
this  paragraph  rather  than  under  the 
procedures  described  in  paragraph 
(e)(l)(ii)  of  this  section.  In  addition, 
households  of  children  enrolled  in  tier 
n  day  care  homes  who  are  participating 
in  a  Federally  or  State  supported  child 
care  or  other  benefit  program  with  an 
income  eligibility  limit  that  does  not 
exceed  the  eligibility  standard  for  free 
and  reduced  price  meals  may  apply 
under  this  paragraph  rather  than  under 
the  procedures  described  in  paragraph 
(e)(l)(ii)  of  this  section.  Households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  or  FDPIR 
households,  AFDC  assistance  units,  or, 
for  children  enrolled  in  tier  n  day  care 
homes,  other  qualifying  Federal  or  State 
program,  shall  be  reouired  to  provide: 

(A)  The  names  ana  food  stamp. 
FDPIR,  AFDC.  or  for  tier  II  homes,  other 
case  numbers  of  the  child{ren)  for  whom 
automatic  free  meal  eligibifity  is 
claimed;  and 

(B)  The  signature  of  an  adult  member 
of  the  household  as  provided  for  in 
paragraph  (e)(l)(ii)(G)  of  this  section.  In 
accordance  with  paragraph  (e)(l)(ii)(F) 
of  this  section,  if  a  case  number  is 
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provided,  it  may  be  used  to  verify  the 
oirrent  certification  for  the  child(ren) 
for  whom  free  meal  benefits  are 
claimed.  Whenever  households  apply 
for  benefits  for  children  not  receiving 
food  stamp,  FDPIR,  AFDC,  or  for  tier  n 
homes,  other  qualifying  Federal  or  State 
program  benefits,  they  must  apply  in 
accordance  with  the  requirements  set 
forth  in  paragraph  (e)(l)(ii)  of  this 
section. 

(v)*  •  • 

(B)  The  signature  of  an  adult  member 
of  the  household  as  provided  in 
paragraph  (e)(l)(iii)(F)  of  this  section,  hi 
accordance  with  p>aragraph  (e)(lMiii)(G) 
of  this  section,  if  a  food  stamp  or  FDPIR 
case  number  or  SSI  or  Medicaid 
assistance  identification  number  is 
provided,  it  may  be  used  to  verify  the 
current  food  stamp,  FDPIR,  SSI,  or 
Medicaid  certification  for  the  adult(s) 
for  whom  free  meal  benefits  are  being 
claimed.  Whenever  households  apply 
for  benefits  for  adults  not  receiving  food 
stamp.  FDPIR.  SSI,  or  Medicaid  benefits, 
they  must  apply  in  accordance  with  the 
requirements  set  forth  in  paragraph 
(e)(l)(iii)  of  this  section. 

(2)-     •     • 

(vii)  •     •     • 

(A)  In  the  case  of  households  of 
enrolled  children  that  provide  a  food 
stamp,  FDPIR  or  AFDC  case  number  to 
establish  a  child's  eligibility  for  free 
meals,  any  termination  in  the  child's 
certification  to  partici[>ate  in  the  Food 
Stamp,  FDPIR  or  AFDC  Programs,  or 

(B)  In  the  case  of  households  of  adult 
participants  that  provide  a  food  stamp 
or  FDPIR  case  niunber  or  sm  SSI  or 
Medicaid  assistance  identification 
number  to  establish  an  adult's  eligibility 
for  free  meals,  any  termination  in  the 
adult's  certification  to  participate  in  the 
Food  Stamp.  FDPIR,  SSI  or  Medicaid 
Programs. 

(h)-  •  • 
(2)*  •  • 
(i)  •     *     •  However, 

(A)  If  a  food  stamp,  FDPIR  or  AFDC 
case  number  is  provided  for  a  child, 
verification  for  such  child  shall  include 
only  confirmation  that  the  child  is 
included  in  a  ciurenUy  certified  food 
stamp  or  FDPIR  household  or  AFDC 
assistance  unit;  or 

(B)  If  a  food  stamp  or  FDPIR  case 
number  or  SSI  or  Medicaid  assistance 
idratification  number  is  provided  for  an 
adult,  verification  for  such  adult  shall 
include  only  confiimatioc  that  the  adult 
is  included  in  a  currently  certified  food 
stamp  or  FDPIR  household  or  is 
currently  certified  to  receive  SSI  or 
Medicaid  benefits. 


(iii)  •     •     • 

(A)  Section  9  of  the  National  School 
Lunch  Act  requires  that,  unless 
households  provide  the  child's  food 
stamp,  FDPK  or  AFDC  case  number,  or 
the  adult  participant's  food  stamp  or 
FDPIR  case  number  or  SSI  or  Medicaid 
assistance  identification  number,  those 
selected  for  verification  must  provide 
the  social  seciuity  number  of  each  adult 
household  member; 


(iv)  Households  of  enrolled  children 
selected  for  verification  shall  also  be 
informed  that  if  they  are  currenUy 
certified  to  participate  in  the  Food 
Stamp,  FDPIR,  or  AFDC  Program  they 
may  submit  proof  of  that  certification  in 
lieu  of  income  information.  In  those 
cases,  such  proof  shall  consist  of  a 
current  "Notice  of  Eligibility"  for  Food 
Stamp,  FDPIR,  or  AFDC  Program 
benefits  or  equivalent  official 
documentation  issued  by  a  food  stamp, 
Indian  Tribal  Organization,  or  welfare 
office  which  shows  that  the  children  are 
members  of  households  or  assistance 
units  currentiy  certified  to  participate  in 
the  Food  Stamp.  FDPIR,  or  AFDC 
Programs.  An  identification  card  for  any 
of  these  programs  is  not  acceptable  as 
verification  unless  it  contains  an 
expiration  date.  Households  of  enrolled 
adults  selected  for  verification  shall  also 
be  informed  that  if  they  are  currenUy 
certified  to  participate  in  the  Food 
Stamp  Program  or  FDPIR  or  SSI  or 
Medicaid  Programs,  they  may  submit 
proof  of  that  certification  in  lieu  of 
income  information.  In  those  cases, 
such  proof  shall  consist  of: 

(A)  A  current  "Notice  of  Eligibility" 
for  Food  Stamp  or  FDPIR  benefits  or 
equivalent  official  documentation 
issued  by  a  food  stamp,  Indian  Tribal 
Organization,  or  welfare  office  which 
shows  that  the  adult  participant  is  a 
member  of  a  household  currenUy 
certified  to  participate  in  the  Food 
Stamp  Pro-am  or  FDPIR.  An 
identification  card  is  not  acceptable  as 
verification  unless  it  contains  an 
expiration  date;  or 

(B)  Official  documentation  issued  by 
an  appropriate  SSI  or  Medicaid  office 
which  shows  that  the  adult  participant 
cunenUy  receives  SSI  or  Medicaid 
assistance.  An  identification  paid  is  not 
acceptable  as  verification  \mless  it 
contains  an  expiration  date.  All 
households  selected  for  verification 
shall  be  advised  that  fiailure  to  cooperate 
with  verification  efforts  will  result  in  a 
termination  of  benefits. 

(v).     .     . 

(A)  IVntten  evidence  shall  be  used  as 
the  primary  source  of  information  for 
verification.  Written  evidence  includes 


written  confirmation  of  a  household's 
circiunstances.  such  as  wage  stubs, 
award  letters,  letters  from  employers, 
and,  for  enrolled  children,  ciurent 
certification  to  participate  in  the  Food 
Stamp.  FDPIR  or  AFDC  Programs,  or,  for 
adidt  participants,  current  certification 
to  participate  in  the  Food  Stamp,  FDPIR, 
SSI  or  Medicaid  Programs.  Whenever 
written  evidence  is  insufficient  to 
confirm  eligibility,  the  State  agency  may 
use  collateral  contacts. 


(C)  *     *     *  Information  concerning 
income,  family  size,  or  food  stamp/ 
FDPIR/ AFDC  certification  for  enrolled 
children,  or  food  stamp/FDPIR/SSI/ 
Medicaid  certification  for  enrolled 
adults,  which  is  maintained  by  other 
government  agencies  and  to  which  a 
State  agency  can  legally  gain  access  may 
be  used  to  confirm  a  household's 
eligibility  for  Program  meal  bene- 
fits. •     •     * 


Dated:  April  10, 1997. 
Maiy  Ann  Ksaffe, 

Acting  Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services. 
[FR  Doc.  97-11350  Filed  4-30-97;  8:45  am] 
■ILUNQ  OOOC  3410-a»-U 

DEPARTMENT  OF  AGRICULTURE 

AniiiMi  Mid  Plant  HMlth  InipMtion 
S«rvlc« 

7  CFR  Part  301 

[Dodwi  No.  se-oie-iq 

RIN067V-AAS3 

Kamal  Bunt  Ragulatad  Areas 

AOaiCY:  Animal  and  Plant  HealUi 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  to  modify  the  criteria 
for  classifying  regulated  areas  by 
including  in  those  criteria  a  requirement 
that  a  bunted  wheat  kernel  be  found  in 
or  associated  with  a  field  within  an  area 
before  that  area  will  be  designated  as  a 
regulated  area.  We  are  also  modifying 
the  classification  of  restricted  areas  by 
establishing  separate  restricted  areas  for 
seed  and  for  regiUated  articles  other 
than  seed.  We  are  taking  this  action 
because  tests  currenUy  available  for  use 
in  identifying  spores  do  not  allow  us  to 
differentiate  between  small  numbers  of 
Kamal  bunt  spores  and  the  spores  of  an 
as  yet  unnamed,  but  widely  distributed, 
ryegrass  smut  This  action  wUl  have  the 
effect  of  removing  some  areas  in 


Arizona  and  California  froin  the  list  of 
regulated  areas  and  will  relieve 
restrictions  on  the  movement  of  grain 
and  other  regulated  articles  from 
additional  areas  in  Arizona,  California, 
New  Mexico,  and  Texas. 
DATES:  Interim  rule  effective  April  25, 
1997.  Consi'ieration  will  be  given  only 
to  comments  received  on  or  before  June 
2, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-19.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-19.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  faciUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236.  (301)  734- 
8247. 

SUPPt.a(CNTARY  INFORMATKM:  Kamal 
bunt  is  a  fungal  disease  of  wheat 
[Triticum  aestivum),  durum  wheat 
{Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale],  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  In  the  absence  of  measures 
taken  by  the  U.S.  Department  of 
Agriculture  (USDA)  to  prevent  its 
spread,  the  establishment  of  Kamal  bunt 
in  the  United  States  could  have 
significant  consequences  with  regard  to 
the  export  of. wheat  to  international 
markets.  The  regulations  regarding 
Kamal  bunt  are  set  forth  in  7  CFR 
301.89-1  through  301.89-14. 

On  October  4, 1996,  we  pubUshed  in 
die  Federal  Register  (61  FR  52190- 
52213,  Docket  No.  96-116-14)  a  final 
rule  that,  in  part,  established  criteria  for 
levels  of  risk  for  areas  with  regard  to 
Kamal  bunt  and  for  the  movement  of 
regulated  articles  based  on  those 
criteria.  In  that  final  rule,  levels  of  risk 
were  assigned  to  areas  based  on  their 
proximity  to  fields  in  which  Kamal  bunt 
spores  were  detected  during  preharvest 
samples  or  in  which  contaminated  seed 
was  planted. 

In  November  1996,  a  sample  of  a 
forage  mixture  containing  wheat  seed 
and  seed  of  a  number  of  grass  species 
was  tested  and  found  to  contain  Kamal 


bunt-like  teliospores.  By  a  process  of 
elimination,  it  was  eventually 
determined  that  the  source  of  the 
teliospores  was  the  annual  ryegrass  in 
the  forage  mixture.  Subsequent  research 
showed  that  the  teliospores  associated 
with  the  ryegrass  seed  were  produced 
by  a  disease  different  from  Karnal  bunt, 
but  with  teliospores  that  are  so  similar 
as  to  be  indistinguishable  by  tests 
currently  available.  As  a  result  of  the 
survey,  testing,  and  research  activities 
carried  out  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
Agricultural  Research  Service,  and 
several  State  agricultural  agencies,  we 
believe  that: 

•  A  substantial  portion  of  the  ryegrass 
seed  produced  in  the  United  States 
contains  teliospores  produced  by  an  as 
yet  unnamed  smut  aff^ecting  ryegrass; 

•  This  seed  has  been  widely 
distributed  in  the  United  States  and  to  - 
at  least  26  foreign  countries,  and  it  is 
likely  that  this  wide  distribution  has 
contributed  to  the  ryegrass  smut  disease 
becoming  well  established; 

•  Ryegrasses  one  of  the  most  common 
weeds  occurring  in  wheat  fields,  and  is 
frequently  planted  %vith  wheat  in  forage 
and  pasture  mixes; 

•  information  currently  available 
indicates  that  it  is  impossible  to  make 
a  definitive  determination  as  to  the 
identity  of  teUospores  when  only  small 
numbers  are  present.  In  most  surveys  in 
which  Kamal  bunt  teliospores  were 
found,  the  number  of  spores  detected  in 
the  sample  were  five  or  fewer.  Previous 
methods  of  identifying  teliospores 
included  size,  morphology,  and  the 
results  of  DNA/PCR  tests.  None  of  these 
methods  are  practical  for  determining 
whether  small  numbers  of  teliospores 
detected  are  Kamal  bunt  or  the  ryegrass 
smut;  and 

•  Scientists  consulted  by  APHIS  have 
concluded  that  a  positive  determination 
as  to  the  presence  of  Kamal  bunt  can 
now  be  made  only  when  bimted  wheat 
kernels  are  present. 

Based  on  the  considerations  listed 
above,  we  concluded  that  the  detection 
of  spores  alone  does  not  now  allow  us 
to  make  a  conclusive  determination  that 
Kamal  bunt  disease  is  present  in  an  area 
or  article.  That  conclusion  had  an 
immediate  effect  on  the  States  of 
Alabama,  Florida,  Georgia,  and 
Tennessee,  where  grain  in  a  number  of 
storage  facilities  had  been  found  to  be 
contaminated  with  spores  that  appeared 
to  be  Kamal  bunt  spores,  and  on  South 
Carolina,  where  seed  frtim  a  seed  lot 
contaminated  with  those  spores  had 
been  planted.  Specifically,  we 
announced  on  March  17, 1997,  that  we 
were  lifting  all  emergency  action 
notifications  affecting  those  States  due 


to  the  fact  that  no  bunted  wheat  kernels 
had  been  detected  in  those  areas,  only 
the  Kamal  bunt-like  spores.  In  that  same 
announcement,  we  stated  our  intention 
to  develop  a  new  regulatory  standard  for 
determining  the  presence  of  Kamal  bunt 
that  would  apply  to  all  parts  of  the 
United  States.  Therefore,  we  are 
amending  the  Karnal  bunt  regulations  to 
make  them  consistent  with  our 
determination  that  the  detection  of  a 
bunted  wheat  kemel  is  necessary  to 
confirm  the  presence  of  Kamal  bnnt. 

ClassificatioD  of  Regulated  Areas 

In  $  301.89-3(e),  we  have  revised  the 
criteria  for  classifying  regulated  areas. 
Those  criteria  had  been  based  on  a 
finding  that  a  field  contained  spores  or 
had  been  planted  with  seed  that  tested 
positive  for  the  presence  of  spores;  we 
are  now  requiring  that  a  bunted  wheat 
kemel  be  found  in  or  associated  with  a 
field  within  an  area  before  that  area  will 
be  designated  as  a  regulated  area. 

In  revising  the  classification  criteria, 
we  have  retained  the  categories  of 
restricted  areas  and  surveillance  areas, 
but  we  have  spUt  the  category  of 
restricted  area  to  establish  restricted 
areas  for  seed,  which  is  the  regulated 
article  that  presents  the  greatest  risk  of 
spreading  Kamal  bunt,  and  restricted 
areas  for  regulated  articles  other  than 
seed.  Because  of  the  higher  risk 
presented  by  seed,  restricted  areas  for 
seed  cover  a  larger  area  than  do  the 
restricted  areas  for  regulated  articles 
other  than  seed. 

Under  the  new  classification  criteria, 
a  restricted  area  for  seed  is  a  distinct 
definable  area  that  includes  at  least  one 
field  that  has  been  associated  with  a 
bunted  wheat  kemel.  A  field's 
association  with  a  bunted  wheat  kemel 
will  be  established  when  it  has  been 
determined  that: 

•  A  bunted  wheat  kemel  was  found 
in  the  field  during  surveys; 

•  Seed  bom  a  lot  contaminated  with 
a  bunted  wheat  kemel  was  planted  in 
the  field;  or 

•  The  field  was  found  during  surveys 
to  contain  spores  and  was  traced  back 
from  a  handling  facilify  in  which  grain 
containing  a  bunted  wheat  kemel  is 
stored. 

The  boundaries  of  a  restricted  area  for 
seed — i.e.,  how  much  of  an  area 
sunpunding  the  field  or  fields  found  to 
be  associated  with  a  bunted  wheat 
kemel  will  be  included  within  the 
restricted  area  for  seed — will  be 
determined  in  accordance  with  the 
existing  criteria  in  paragraphs  (b) 
through  (d)  of  §  301.89-3,  which 
provide  for  regulating  less  than  an  entire 
State,  the  inclusion  of  noninfected 
acreage  in  a  regulated  area,  and  the 
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temporary  designation  of  nonregulated 
areas  as  regulated  areas. 

The  individual  Fields  that  are 
determined  to  be  associated  with  a 
bunted  wheat  kernel  are  also  designated 
as  restricted  areas  for  regulated  articles 
other  than  seed.  The  identity  of  those 
fields  is  determined  using  the  same 
criteria  discussed  above  with  regard  to 
restricted  areas  for  seed,  but  it  is  the 
Held  itself,  without  any  adjacent  areas, 
that  is  designated  as  the  restricted  area 
for  regulated  articles  other  than  seed. 

Surveillance  areas  are  those  areas  that 
include  at  least  one  field  in  which  a 
bunted  wheat  kernel  was  found  during 
surveys  or  one  field  in  which  spores 
were  found  during  survey  and  that  Held 
was  traced  back  from  a  handling  facility 
in  which  grain  containing  a  bunted 
wheat  kernel  was  stored.  These 
classification  criteria  are  similar  to  those 
used  to  classify  Belds  in  the  two 
restricted  area  categories,  the  difference 
being  that  the  restricted  area  categories 
include  Helds  planted  with 
contaminated  seed.  Because  a 
surveillance  area  will,  in  all  cases,  fall 
within  the  boundaries  of  a  restricted 
area  for  seed,  a  surveillance  area 
designation  will  only  have  an  effect,  for 
the  purposes  of  movement,  on  the 
movement  of  regulated  articles  other 
than  seed.  The  boundaries  of  a 
surveillance  area  will  be  determined 
using  the  criteria  in  paragraphs  (b) 
through  (d)  of  §  301.89-3,  which 
provide  for  regulating  less  than  an  entire 
State,  the  inclusion  of  noninfected 
acreage  in  a  regulated  area,  and  the 
temporary  designation  of  nonregulated 
areas  as  regulated  areas. 

List  of  Regulated  Areas 

The  list  of  regulated  areas  in  §  301.89- 
3(f)  has  been  revised  to  reflect  the  new 
area  classifications  and  the  new 
regulated  areas  that  have  been  identified 
based  on  the  revised  classification 
criteria  discussed  above.  The  regulated 
areas  are  still  listed  alphabetically  by 
State,  and  each  classification — i.e. 
restricted  area  for  seed,  restricted  area 
for  regulated  articles  other  than  seed, 
and  surveillance  area — lists  areas  or 
fields  by  county.  Where  individual 
fields  are  listed,  they  are  designated  by 
specific  field  numbers  that  have  been 
assigned  by  State  or  local  agricultural 
agencies  or  by  the  growers  themselves. 
In  all  cases,  the  owners  of  those  fields 
have  already  been  notified  of  the 
regulatory  status  of  their  fields. 

In  Arizona,  the  counties  of  La  Paz, 
Maricopa,  Pinal,  and  Yuma  are 
designated  as  restricted  areas  for  seed 
due  to  the  detection  of  bunted  wheat 
kernels  or  the  planting  of  contaminated 
seed  in  fields  within  those  counties.  In 


all.  21  fields  were  found  with  bunted 
wheat  kernels  during  the  1996 
preharvest  surveys  in  those  counties, 
and  103  fields — 5  of  which  are  among 
the  21  fields  found  to  contain  bunted 
wheat  kernels — were  identified  as 
having  been  planted  with  contaminated 
seed.  Those  119  fields  found  to  contain 
bunted  wheat  kernels  or  that  were 
planted  with  contaminated  seed 
comprise  the  restricted  areas  for 
regulated  articles  other  than  seed  in 
Arizona  and  are  listed  individually  by 
county.  Cochise,  Graham,  and  Pima 
counties  have  been  removed  from  the 
list  of  regulated  areas,  and  the  size  of 
the  regulated  areas  in  La  Paz,  Maricopa, 
Pinal,  and  Yuma  counties  has  been 
reduced. 

The  surveillance  areas  in  Arizona  are 
located  in  La  Paz,  Maricopa,  and  Pinal 
counties,  where  the  21  fields  found  to 
contain  bunted  wheat  kernels  were 
located.  The  borders  of  the  surveillance 
areas  in  Arizona  extend  roughly  3  miles 
in  each  direction  from  each  bunted 
wheat  kernels  field  or  cluster  of  bunted 
wheat  kernel  fields;  the  edges  of  each 
surveillance  area  lie  along  township  and 
range  lines  in  order  that  they  may  be 
described  clearly  and  consistently.  This 
3-mile  radius  around  the  bunted  wheat 
kernel  fields  or  field  clusters  was 
established  for  Arizona  based  on  the 
experience  gained  through  our  Kamal 
bunt  control  efforts  and  on  our 
knowledge  of  the  epidemiology  of  plant 
diseases.  The  3-mile  radius 
encompasses,  in  most  cases,  fields  that 
share  common  ownership  with  the 
fields  in  which  bunted  wheat  kernels 
were  detected.  Given  that  the  disease 
may  be  spread  through  contaminated 
farm  equipment,  we  believe  that  this 
common  ownership  factor  must  be 
considered.  Supporting  this 
consideration  is  our  finding  that  56 
percent  of  the  spore- positive  fields  in 
Arizona  fall  within  the  9  square  miles 
surrounding  fields  found  to  contain 
bunted  wheat  kernels.  Beyond  the  3- 
mile  radius,  the  number  of  additional 
spore-positive  fields  does  not  increase 
as  quickly:  A  5-mile  radius  (25  square 
miles)  encompasses  73  percent  of  the 
spore- positive  fields — a  17-percent 
increase — and  a  10-mile  radius  (100 
square  miles)  takes  in  77  percent  of  the 
spore-positive  fields.  We  have 
determined,  therefore,  that  establishing 
surveillance  areas  in  Arizona  that 
extend  approximately  3  miles  around 
the  fields  found  to  contain  bunted 
wheat  kernels  will  allow  us  to 
concentrate  on  the  areas  from  which  the 
movement  of  regulated  articles  presents 
the  highest  risk  without  unnecessarily 


extending  restrictions  into  lower-risk 
areas. 

In  California,  the  Bard-Winterhaven 
area  of  Imperial  County  and  the  Palo 
Verde  Valley  area  of  Imperial  and 
Riverside  counties  are  designated  as 
restricted  areas  for  seed.  The  Bard- 
Winterhaven  area  is  designated  as  a 
restricted  area  for  seed  because  it  abuts 
Yuma  County,  Arizona,  and  falls  within 
a  distinct  definable  wheat  production 
area  that  includes  fields  in  Yuma 
County  that  were  planted  with 
contaminated  seed.  The  Palo  Verde 
Valley  is  designated  as  a  restricted  area 
for  seed  because  55  fields  within  the 
valley  are  considered  to  be  positive  for 
Kamal  bunt.  The  55  fields  had  not  been 
examined  individually  for  bunted  wheat 
kernels  during  the  1996  surveys,  but 
they  had  been  found  to  contain  spores. 
Grain  from  those  fields  that  had  been 
commingled  at  a  grain  storage  facility 
was  found  to  contain  bunted  wheat 
kernels  that  could  not  be  traced  back  to 
any  individual  field  or  fields.  The 
combination  of  spores  in  the  fields  and 
bunted  wheat  kernels  in  grain 
associated  with  the  fields  gives  us 
reason  to  believe  that  those  fields  are 
affected  with  Kamal  bunt.  Those  55 
fields  in  the  Palo  Verde  Valley  comprise 
the  restricted  area  for  regulated  articles 
other  than  seed  in  California;  all  the 
fields  are  located  in  Riverside  County 
and  are  listed  under  the  entry  for  that 
county.  The  remaining  areas  in  Imperial 
and  Riverside  counties  that  had  been 
classified  as  regulated  areas  have  been 
removed  from  the  list  of  regulated  areas. 

In  New  Mexico,  there  are  106  fields 
located  in  Dona  Ana,  Hidalgo,  Luna, 
and  Sierra  counties  that  were  identified 
as  having  been  planted  with 
contaminated  seed.  Those  106  fields 
comprise  the  restricted  areas  for 
regulated  articles  other  than  seed  in  the 
State,  and  the  areas  surrounding  those 
fields,  which  are  the  same  as  the 
regulated  areas  of  New  Mexico 
described  in  the  October  4, 1996,  final 
rule,  are  designated  as  restricted  areas 
for  seed.  Because  there  were  no  fields 
found  to  contain  bimted  wheat  kernels 
in  New  Mexico — only  fields  planted 
with  contaminated  seed — there  are  no 
surveillance  areas  in  the  State. 

There  are  24  fields  located  in  El  Paso 
and  Hudspeth  counties,  Texas,  that 
were  identified  as  having  been  planted 
with  contaminated  seed.  Those  24  fields 
comprise  the  restricted  areas  for 
regulated  articles  other  than  seed  in  the 
State,  and  the  areas  surrounding  those 
fields,  which  are  the  same  as  the 
regulated  areas  of  Texas  described  in  the 
October  6, 1996,  final  rule,  are 
designated  as  restricted  areas  for  seed. 
Because  there  were  no  fields  found  to 


contain  bunted  wheat  kernels  in 
Texas — only  fields  planted  with 
contaminated  seed — there  are  no 
surveillance  areas  in  the  State. 

Maps  showing  the  location  of  all  the 
regulated  areas  described  above, 
including  the  individual  fields  listed  as 
restricted  areas  for  regulated  articles 
other  than  seed,  may  be  inspected  at 
USDA.  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington,  E)C,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Those  maps  are 
available  for  inspection  at  the  APHIS 
field  offices  listed  below. 

Regulated  Areas  in  Arizona  and 
California: 
Phoenix  Kamal  Bunt  Office,  3658  East 

Chipraan  Road,  Phoenix,  AZ,  phone 

(602)  414-4740; 
Buckeye  Kamal  Bunt  Office,  26405  West 

Highway  85,  Buckeye,  AZ,  phone 

(602)  388-4514; 
Casa  Grande  Kamal  Bunt  Office,  884 

West  Hi^way  84,  Casa  Grande.  AZ. 

phone  (520)  836-5192;  and 
Yuma  Kamal  Bunt  Office,  350  West 

16th  Street,  room  305,  Yuma.  AZ, 

phone  (520) 783-3901. 

Regulated  areas  in  f>hw  Mexico: 
USDA-APHIS-4'PQ  Kamal  Bunt  Office, 
Mike  Perry,  270  South  17th  Street.  Las 
Cmces,  NM,  phone  (505)  527-6983. 

Regulated  areas  in  Texas:  USDA- 
APHIS-4'PQ,  George  Nash.  903  San 
Jacinto  Boulevard,  suite  270,  Austin, 
TX.  phone  (512)  916-5241  or  (512)  916- 
5242. 

As  noted  in  previous  paragraphs,  we 
have  removed  several  areas  in  Arizona 
and  Califomia  from  the  Ust  of  regulated 
areas,  which  means  that  growers  and 
other  persons  in  those  areas  will  no 
longer  be  subject  to  restrictions  on  the 
movement  of  regulated  articles  from  the 
areas  no  longer  listed  in  §  301.89-3(f). 
APHIS  will,  however,  continue  to  check 
for  bunted  wheat  kernels  in  samples 
drawn  from  grain  grown  in  those  areas 
to  ensure  continued  confidence,  both 
nationally  and  internationally,  in 
APHIS'  Kamal  bunt  control  measures 
and  certification.  The  data  gathered 
could  also  be  used  as  the  basis  for 
releasing  specific  areas  from  regulation 
for  the  purposes  of  seed  movement 

Planttng  Within  Regulated  Areas 

We  have  made  three  changes  to  the 
restrictions  of  §  301.89-4,  "Planting,"  to 
make  that  section  consistent  with  the 
amended  regulations  described  above. 
First,  %ve  have  removed  a  reference  in 
paragraph  (a)  to  the  planting  of  wheat, 
dumm  wheat,  and  triticale  in  fields 
outside  of  a  regulated  area  because  there 
are  no  restrictions  placed  by  the 


regulations  on  fields  outside  of  the 
regulated  areas  described  in  §  301.89- 
3(f). 

Second,  we  have  removed  paragraphs 
(a)(1)  and  (a)(2),  which  stated  that 
wheat,  dumm  wheat,  and  triticale  may 
not  be  planted  during  the  1996-1997 
crop  season  in  fields  that  tested  positive 
for  Kamal  bunt  during  preharvest 
samples  or  that  had  been  planted  with 
contaminated  seed.  Those  paragraphs 
have  been  replaced  with  a  single 
paragraph  stating  that  those  crops  may 
not  be  planted  in  a  field  listed  in 
§  301.89-3(0  as  a  restricted  area  for 
regulated  articles  other  than  seed.  The 
new  paragraph  has  the  same  effect  as 
the  two  it  replaces  in  that  it  prohibits 
the  planting  of  wheat,  dumm  wheat, 
and  triticale  in  a  field  within  a  restricted 
area;  however,  the  fields  themselves  are 
now  the  restricted  areas  and  can  be 
refiarred  to  as  such. 

Third,  we  have  revised  paragraph  (b) 
of  §  301.89-4  to  remove  the  requirement 
for  testing  seed  that  originated  outside 
the  regulated  area  prior  to  its  being 
plantMl  within  the  regulated  area.  We 
'  have  no  reason  to  believe  that  seed 
originating  outside  the  regulated  areas 
poses  a  risk  of  spreading  Kamal  bunt — 
which  is  why  the  regulations  place  no 
restrictions  on  the  movement  of  such 
seed — so  we  do  not  believe  it  is 
necessary  for  that  seed  to  be  tested  prior 
to  planttng  in  a  regulated  area. 

Morement  Resbictions  for  Grain 

We  have  amended  §  301.89-6, 
"Issuance  of  a  certificate  or  limited 
permit,"  to  relax  the  testing 
requirements  for  grain.  Grain  to  be 
moved  from  a  surveillanoe  area  will  be 
required  b»  tmdergo  one  test  and  be 
found  fine  from  spores  in  order  for  the 
grain  to^quaSiiy  for  movement  under  a 
certificate.  Grain  from  a  surveillance 
area  had  been  required  to  undeigo  two 
tests,  with  the  second  one  occurring  at 
the  means  of  conveyance  or  storage 
faciUty  immediately  prior  to  movement 
We  have  eliminated  the  requirement  for 
the  first  test  based  on  two  factors:  the 
low  confidence  in  the  efficacy  of  the 
first  test,  and  our  increased  confidence 
in  the  efficacy  of  the  sampling  and 
testing  of  grain  at  the  means  of 
conveyance  or  storage  facility. 

In  the  1995-1996  crop  season,  the 
first  test  was  done  on  a  preharvest 
sample  taken  in  the  field.  We  have 
determined  that  testing  a  preharvest 
sample  in  addition  to  testing  grain  at  the 
means  of  conveyance  or  storage  facility 
does  not  significantly  improve  the 
detection  of  Kamal  bunt.  Kamal  bunted 
kemels  occur  in  clusters  within  fields, 
so  that  spores  frt>m  the  clusters  are  not 
randomly  distributed  throughout  the 


field.  This  significantly  decreases  the 
chances  of  finding  a  spore  in  a 
preharvest  sample  taken  from  a  fiekL  In 
contrast,  we  have  found  that  the  routine 
handling  of  grain  prior  to  its  being 
loaded  onto  a  conveyance  mixes  the 
^^in  to  the  extent  that  the  majority  of 
spores  present  in  the  grain  will  be 
distributed  throughout  the  grain  by  the 
time  it  is  loaded  onto  a  conveyance. 
That  finding  led  us  to  conclude  that 
there  is  a  99  percent  probability  of 
finding  spores  in  a  50  gram  sample 
taken  at  the  means  of  conveyance  or 
storage  facility  when  there  is  a  single 
bimted  wheat  kemel  in  1.5  million 
kemels.  We  found  that  testing  a 
preharvest  sample  increases  that 
probability  by  only  .05  percent  Based 
on  the  high  level  of  confidence  of  tests 
done  on  samples  taken  at  the  means  of 
conveyance  or  storage  facility,  and  the 
minimal  improvement  in  the  detection 
levels  offered  by  tests  done  on 
preharvest  samples,  we  believe  that  a 
single  test  performed  at  the  means  of 
conveyance  immediately  prim  to 
movement  will  enable  us  to  detect  the 
presence  of  Kamal  bunt  spores  in  grain 
aboard  a  conveyance. 

In  view  of  our  finding  that  the  first 
test  formerly  required  by  the  regulations 
should  be  discontinued  because  it  does 
not  significantly  aid  the  efficacy  of  our 
Kamal  bunt  program,  owners  and 
handlers  of  grain  may  wish  to  consider 
arranging  their  own  tests  for  their  ^in 
before  it  is  commingled  with  grain  from 
other  sources,  if  they  believe  such 
testing  would  provide  them  with  usefol 
business  information  about  the  Kamal 
bunt  status  of  their  grain. 

Grain  found  to  contain  spores  will  be 
ineligible  for  movement  under  a 
certincate  due  to  the  fact  that  the  grain 
will  Jave  originated  in  a  surveillance 
area,  i.e.,  an  area  that  includes  at  least 
one  field  in  which  a  bunted  wheat 
kemel  has  been  detected.  That  link  to 
bunted  wheat  kemels  gives  us  reason  to 
believe  that  grain  containing  spores 
presents  a  greater  risk  of  being  infected 
with  Kamal  bunt,  so  we  will  allow  grain 
found  to  contain  spores  to  be  moved 
only  under  a  limited  permit,  which 
means  that  the  grain  will  be  subject  to 
measures  intended  to  mitigate  the  risk 
of  the  grain  spreading  Kamal  bunt 

Also  in  §  301.89-6,  we  have  removed 
paragraph  (d),  which  sets  forth  the 
eligibility  requirements  for  the 
movement  of  grain  from  a  restricted 
area.  Grain  may  not  be  grown  in  a  field 
listed  in  §  301.89-3(0  as  a  restricted 
area  for  r^ulated  articles  other  than 
seed,  so  those  eligibility  requirements 
are  no  longer  applicable. 


23624  Federal  Register  /  Vol.  62.  No.  84  /  Thursday,  May  1.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Rules  and  Regulations 


23625 


23624  Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1.  1997  I  Rules  and  Regulations 


23625 


Other  Changes 

We  have  amended  the  definition  of 
distinct  definable  area  to  make  it 
consistent  with  the  changes  to  the 
classiHcation  criteria  for  restricted  areas. 
The  definition  had  stated  that  an 
inspector  would  consider  survey  results, 
including  the  number  of  positive  Helds 
and  the  relative  spore  count  of  fields 
within  an  area,  when  determining  the 
boundaries  of  a  distinct  definable  area 
surrounding  a  restricted  area.  We  have 
amended  that  deHnition  to  remove  the 
references  to  the  niunber  of  positive 
Helds  and  relative  spore  counts  because 
the  presence  of  a  single  positive  Held  in 
an  area — i.e.  a  field  found  to  contain  or 
to  be  associated  with  a  bunted  wheat 
kernel — now  serves  as  the  basis  for  the 
classification  of  that  area  as  a  restricted 
area,  and  because  spore  counts  no 
longer  serve  as  a  criterion  for 
determining  an  area's  classification. 

As  a  resuh  of  the  changes  to  the 
criteria  for  classifying  regulated  are^s 
and  to  the  movement  and  planting 
restrictions  for  grain,  much  of  the 
information  contained  in  the  chart  that 
comprised  "Appendix  to  Subpart — 
Kamal  Bunt"  is  no  longer  applicable. 
We  have,  therefore,  removed  the 
appendix  from  the  regulations. 

In  addition  to  those  changes,  we  have 
also  made  two  other  minor  changes  to 
the  regulations.  First,  we  have  corrected 
the  fourth  sentence  of  §  301.89-3(d), 
which  refers  to  "the  list  of  designated 
regulated  areas  in  paragraph  (e)  of  this 
section."  That  list  is  actually  in 
paragraph  (f)  of  §  301.89-3,  so  we  have 
changed  the  reference  to  reflect  the 
correct  location  of  the  list.  Second,  we 
have  redesignated  footnotes  3  through  6 
as  footnotes  2  through  5;  this  change 
was  necessary  because  the  revision  to 
§  301.89-4  discussed  above  resulted  in 
the  removal  of  footnote  2. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment  in 
order  that  the  amended  regulations  are 
in  place  prior  to  the  impending  spring 
grain  harvest  in  the  affected  States. 
Immediate  action  is  also  warranted  to 
relieve  restrictions  on  growers  and  other 
persons  in  certain  areas  of  Arizona  and 
California  that  will  no  longer  be 
classified  as  regulated  areas  to  ease  the 
restrictions  on  the  movement  of  grain 
and  other  regulated  articles  from 
additional  areas  in  Arizona,  CaHfomia, 
New  Mexico,  and  Texas  that  continue  to 
be  classified  as  regulated  areas. 


Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  efliective  upon  signature.  We 
will  consider  comments  that  are 
received  within  30  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  action  amends  the  Kamal  bunt 
regulations  by  including  a  requirement 
that  a  bunted  wheat  kernel  be  found  in 
or  associated  with  a  field  within  an  area 
before  that  area  will  be  designated  as  a 
regulated  area.  This  will  relieve 
restrictions  on  growers  and  other 
persons  in  certain  areas  of  Arizona  and 
California  that  no  longer  meet  the 
criteria  for  classification  as  regulated 
areas.  This  action  also  eases  the 
restrictions  on  the  movement  of  grain 
and  other  regulated  articles  from 
additional  areas  in  Arizona,  California, 
New  Mexico,  and  Texas  that  continue  to 
be  classified  as  regulated  areas.  We  are 
taking  this  action  on  an  expedited  basis 
and  are  making  it  effective  upon 
signature  in  order  that  the  amended 
regulations  published  in  this  document 
are  in  place  prior  to  the  impending^ 
spring  grain  harvest  in  the  affiected 
States.  This  situation  makes  compliance 
with  section  603  and  timely  compliance 
with  section  604  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603  and  604) 
impracticable. 

This  rule  substantially  reduces  the 
size  of  the  area  regulated  for  Kamal 
bunt,  which  means  that  there  will  no 
longer  be  restrictions  imposed  upon  the 
movement  of  regulated  articles  such  as 
grain,  seed,  and  straw  from  those  areas 
released  fi-om  regulation.  This  rule  also 
eases  restrictions  on  the  movement  of 
grain  and  other  regulated  articles  from 
those  areas  that  remain  under 
regulation.  Given  these  changes,  we 
anticipate  that  this  rule  will  have  a 
significant  deregulatory  impact  on 
affected  entities.  As  discussed  in  the 
regulatory  flexibility  analysis  for  the 
October  4, 1996,  final  rule  cited  above, 
the  majority  of  the  affected  entities  in 
the  regulated  areas  have  been 


determined  to  be  small  entities.  (That 
regulatory  flexibility  analysis  was 
published  in  the  Federal  Register  on 
April  3.  1997  [62  FR  15809-15819, 
Docket  No.  96-016-18].)  We  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Act 
Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  mle  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  efi^ect;  and  (3)  does  not 
require  administrative  proceedings 
,  before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0121. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Autharity:  7  U.S.C.  147aa,  ISObb,  ISOdd, 
ISOee,  ISOff.  161. 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

1301.89-1    [Amended] 

2.  In  §  301.89-1,  the  definition  of 
distinct  definable  area  is  amended  by 
removing  die  words  ",  including  the 
number  of  positive  fields  and  the 
relative  spore  count  of  the  fields  within 
the  area". 

3.  Section  301.89-3  is  amended  as 
follows: 

a.  In  paragraph  (d),  the  fourth 
sentence  is  amended  by  removing  the 
words  "paragraph  (e)"  and  adding  the 
words  "paragraph  (f)"  in  their  place. 

b.  Paragraphs  (e)  and  (f)  are  revised  to 
read  as  follows. 

1301.80-3    Ragulalad  areas. 

***** 

(e)  The  Administrator  will  classify 
fields  or  areas  within  the  regulated 
boundaries  as  either  restricted  areas  or 


surveillance  areas  according  to  the 
following  categories: 

(1)  Restricted  areas  for  seed.  A 
restricted  area  for  seed  is  a  distinct 
definable  area  that  includes  at  least  one 
field  that  has  been: 

(i)  Found  during  survey  to  contain  a 
bunted  wheat  kernel; 

(ii)  Planted  with  seed  from  a  lot  found 
to  contain  a  bunted  wheat  kernel;  or 

(iii)  Found  during  survey  to  contain 
spores  consistent  with  Karnal  bunt  and  • 
has  been  determined  to  be  associated 
with  grain  at  a  handling  facility 
containing  a  bunted  wheat  kernel. 

(2)  Restricted  areas  for  regulated 
articles  other  than  seed.  Individual 
fields  will  be  designated  as  restricted 
areas  for  regulated  articles  other  than 
seed  under  the  following  circumstances: 

(i)  The  field  was  found  during  survey 
to  contain  a  bunted  wheat  kernel; 

(ii)  The  field  was  planted  with  seed 
from  a  lot  foimd  to  contain  a  bunted 
wheat  kernel;  or 

(iii)  The  field  was  found  during 
survey  to  contain  spores  consistent  with 
Kamal  bunt  and  hais  been  determined  to 
be  associated  with  grain  at  a  handling 
facility  containing  a  bunted  wheat 
kemel. 

(3)  Surveillance  areas:  A  surveillance 
area  will  be  an  area  that  includes  at  least 
one  field  that  was  either 

(i)  Found  during  survey  to  contain  a 
bunted  wheat  kemel;  or 

(ii)  Found  to  contain  spores  consistent 
with  Kamal  bunt  and  has  been 
determined  to  be  associated  with  grain 
at  a  handling  facility  containing  a 
bunted  wheat  kemel. 

(f)  The  following  areas  are  designated 
as  regulated  areas,  and  those  areas  are 
divided  into  restricted  areas  or 
surveillance  areas  as  indicated  below. 
(Maps  of  the  regulated  areas  may  be 
obtained  by  contacting  the  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  4700  iliver 
Road  Unit  134,  Riverdale,  MD  20737- 
1236.) 

Arixsiia 

(1 )  Restricted  areas  for  seed. 

La  Paz  Ck)unty.  The  entire  county. 
Maricopa  County.  The  entire  county. 
Pinal  County.  The  entire  county. 
Yuma  County.  The  entire  county. 

(2)  Eestricted  areas  for  regulated  articles 
other  than  seed.  The  following  numbered 
fields  are  restricted  areas  for  the  regulated 
articles  other  than  seed. 

La  Paz  County 

3190S0S08 
319072200 
319072212 

Maricopa  County 

301060505 
301060506 


301060601 
301060602 
301060603 
301060604 
301092503 
301102505 
301102506 
301103502 
302063605 
302071004 
302071005 
302071007 
302071012 
302071101 
302071102 
302071105 
302071402 
302071405 
302071410 
302071412 
302071504 
302071507 
302071509 
302072205 
302072802 
302073306 
302073307 
302073310 
302073403 
302073404 
302073406 
302073409 
302110403 
302110405 
302110406 
302131311 
303102206 
303111502 
303111503 
303113002 
303112502 
303112505 
304023202 
304031904 
304031906 
304073004 
304073005 
304073010 
3040814Y0 
304O814liJ 
304081415 
304081417 
304081505 
304081506 
304062202 
304082302 
304062303 
304082607 
304082703 
305031601 
305031603 
305050105 
305050309 
306013222 
306013231 
306020404 
306020S01 
306020601 
306020623 
316123301 
316123302 
316123303 
316131801 
316131901 
316131904 
316132302 


IM'M. 


316132604 
316152306 
316152315 

Pinal  County 

307011701 
307011709 
307012008 
307012207 
308102604 
308102605 
315220501 
315220701 
315220904 

Yunm  County 

321010208 

321010210B 

321010301 

32101SEC11 

321033501 

321033502 

321033503 

321040405 

321040911 

321040912  ^ 

321040915 

321040917 

321041903 

321041904 

321041908 

321041918 

321042903 

323030401 

323030501 

323030504 

323030505 

323030507 

323030508 

32303060SA 

323030608A 

32303O6O8B 

(3)  Surveillance  areas. 

La  Paz  County.  The  area  l>eginning  at  the 
point  where  tlie  Colorado  River  intersects  the 
north  side  of  Section  6,  Township  7  North, 
Range  21  West,  then  east  to  the  northeast 
comer  of  Section  1,  Township  7  North,  Range 
21  West,  then  south  to  the  southeast  comer 
of  Section  36,  To««m8hip  7  North,  range  21 
West,  then  west  to  the  northeast  comer  of 
Section  3,  Township  eXorth,  range  21  West, 
then  south  to  the  southeast  comer  of  Section 
15,  Township  5  North,  Range  21  West,  tlien 
west  to  the  Colorado  River,  then  north  up  the 
Colorado  River  to  the  point  of  beginning. 

Maricopa  County.  The  area  beginning  at 
the  northwest  comer  of  Section  7.  Township 
1  South,  Range  6  East,  then  east  to  the 
northeast  comer  of  Section  12,  Township  1 
South,  Range  6  Bast,  then  south  to  the 
southeast  comer  of  Section  1,  Township  2 
South,  Range  6  East,  then  west  to  the 
northwest  comer  of  Section  9,  Township  2 
South,  Range  6  East,  then  south  to  the 
southeast  comer  of  Section  32,  Township  2 
South,  Range  6  I^st.  then  west  to  the 
southwest  comer  of  Section  33,  Township  2 
South,  Range  5  East,  then  north  to  the 
northwest  comer  of  Section  4,  Township  2 
South.  Range  5  East,  then  east  to  the 
southeast  comer  of  Section  36,  Township  1 
South.  Range  5  East,  then  north  to  the 
southeast  corper  of  Section  25,  Township  1 
South.  Range  5  East,  then  west  to  the 
southwest  comer  of  Section  25,  Township  1 


tl.  i:  A     u 
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South,  Range  5  East,  then  north  to  the 
northwest  comer  of  Section  25,  Township  1 
South,  Range  5  East,  then  east  to  the 
northeast  comer  of  Section  25,  Township  1 
South,  Range  5  East,  then  north  to  the  point 
of  beginning: 

The  area  beginning  at  the  northwest  comer 
of  Section  19.  Township  4  North,  Range  2 
West,  then  east  to  the  northeast  corner  of 
Section  24.  Township  4  North,  Range  1  West, 
then  south  to  the  northwest  comer  of  Section 
6.  Township  3  North,  Range  1  East,  then  east 
to  the  northeast  comer  of  Section  1, 
Township  3  North,  Range  1  East,  then  south 
to  the  southeast  comer  of  Section  36, 
Township  1  North,  Range  1  East,  then  east  to 
the  southwest  comer  of  Section  31, 
Township  1  North,  Range  1  East,  then  north 
to  the  northwest  comer  of  Section  6, 
Township  1  North,  Range  1  East,  then  west 
to  the  south%ve8t  comer  of  Section  31, 
Township  2  North,  Range  3  West,  then  north 
to  the  point  of  beginning;  and 

The  area  beginning  at  the  northwest  comer 
of  Section  10,  Township  1  North,  Range  5 
West,  then  easAo  the  northeast  comer  of 
Section  9,  Township  1  North,  Range  4  West, 
then  south  to  the  southeast  comer  of  Section 
4,  Township  1  South.  Range  4  West,  then 
west  to  the  southwest  comer  of  Section  3, 
Township  1  South,  Range  5  West,  then  north 
to  the  point  of  beginning. 

Pinal  County.  The  area  l>eginning  at  the 
northwest  comer  of  Section  23,  Township  4 
South.  Range  2  East,  then  east  to  the 
northeast  comer  of  Section  23,  Township  4 
South,  Range  3  East,  then  south  to  the 
southeast  comer  of  Section  26,  Township  5 
South,  Range  3  East,  then  west  to  the 
southwest  comer  of  Section  26,  Township  5 
South,  Range  2  East,  then  north  to  the  point 
of  beginning. 

CaliliBnua 

(1 )  Bettricted  areas  for  seed. 

Imperial  County.  That  portion  of  Imperial 
County  known  a«  the  Bard-Winterhaven  area 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  the  west 
boundary  line  of  Range  22  East  and  the 
California-Arizona  State  line:  then,  north 
along  this  boundary  line  to  its  intersection 
with  the  All  American  Canal:  then 
northeasterly  along  this  canal  to  its 
intersection  with  the  south  boundary  line  of 
Section  25,  Township  15  South,  Range  23 
East;  then  east  along  this  line  to  its 
intersection  with  the  Califbmia-Aiizona  State 
line;  then  southerly  and  westerly  along  this 
State  line  to  the  point  of  beginning;  and 

That  portion  of  Imperial  County  known  as 
the  Palo  Verde  Valley  (in  part)  bounded  by 
a  line  dravim  as  follows:  Beginning  at  the 
intersection  of  the  Riverside-imperial  County 
line  and  the  Califomia-Arizona  State  line; 
then,  westerly  and  southerly  along  this  State 
line  to  its  intersection  with  the  north 
boundary  line  of  Township  10  South;  then 
west  along  this  boundary  line  to  its 
intersection  with  the  west  boundary  line  of 
Range  21  East;  then  north  along  this 
boundary  line  to  its  intersection  with  the 
Riverside-Imperial  County  line;  then  easterly 
along  this  County  line  to  the  point  of 
beginning. 

Riverside  County.  That  portion  of  Riverside 
County  known  as  the  Palo  Verde  Valley  (in 


part]  bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  the  north 
boundary  line  of  Township  2  South  and  the 
California-Arizona  State  line;  then  southerly 
and  southwesterly  along  this  State  line  to  its 
intersection  with  the  Riverside-Imperial 
County  line;  then  westerly  along  this  county 
line  to  its  intersection  with  the  west 
boundary  line  of  Range  21  East;  then  north 
along  this  boundary  line  to  its  intersection 
with  the  north  boundary  line  of  Township  2 
South:  then  east  along  this  boundary  line  to 
the  point  of  beginning. 

(2)  Restricted  areas  for  regulated  articles 
other  than  seed.  The  following  numbered 
fields  are  restricted  areas  for  the  regulated 
articles  other  than  seed. 

Riverside  County 

01  Desert 

05  Desert 

09  Desert 

11  Desert 

12  Desert 
23  Desert 
28  Desert 
44  Desert 

55  Desert 

56  Desert 

57  Desert 
N08  Desert 
N09  Desert 
N10  Desert 
Nil  Desert 
N14  Desert 
N15  Desert 
N16  Desert 
N17  Desert 
N18  Desert 
N19  Desert 
N26  Desert 
N27  Desert 
N28  Desert 
N29  Desert 
N30  Desert 
N31  Desert 
N32  Desert 
N33  Desert 
N37  Desert 

N42    Desert  »=  '  U'li'- 

N43    Desert  >«     ' 

N44    Desert 

N45    Desert 

N46    Desert 

N47    Desert 

N48    Desert 

N49    Desert 

N50    Desert 

N51     Desert 

N52    Desert 

N55    Desert 

N56    Desert 

N57    Desert 

N58    Desert 

N59    Desert 

N117    Desert 

N118    Desert 

N119    Desert 

N120    Desert 

N121     Desert 

N128    Desert 

N129    Desert 

N130    Desert 

N136    Desert 

(3)  Surveillance  areas. 

Imperial  County.  That  portion  of  Imperial 
County  known  as  the  Palo  Verde  Valley  (in 


part)  bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  the 
Riverside-Imperial  County  line  and  the 
California-Arizona  State  line;  then,  westerly 
and  southerly  along  this  State  line  to  its 
intersection  with  the  north  boundary  line  of 
Township  10  South;  then  west  along  this 
boundary  line  to  its  intersection  with  the 
west  boundary  line  of  Range  21  East;  then 
north  along  this  boundary  line  to  its 
intersection  with  the  Riverside-Imperial 
County  line;  then  easterly  along  this  County 
line  to  the  point  of  beginning. 

Riverside  County.  That  portion  of  Riverside 
County  known  as  the  Palo  Verde  Valley  (in 
part)  bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  the  north 
boundary  line  of  Township  2  South  and  the 
Califbraia-Arizona  State  line;  then  southerly 
and  southwesterly  along  this  State  line  to  its 
intersection  with  the  Riverside-Imperial 
County  line;  then  westerly  along  this  county 
line  to  its  intersection  with  the  west 
boundary  line  of  Range  21  East;  then  north 
along  this  boundary  line  to  its  intersection 
with  the  north  boundary  line  of  Township  2 
South;  then  east  along  this  boundary  line  to 
the  point  of  beginning. 

N«w  Mexico 

(1)  Restricted  areas  for  seed. 

Dona  Ana  County.  Beginning  at  the 
intersection  of  the  Sierra-Dona  Ana  County 
line  and  Interstate  25;  then  south  along 
Interstate  25  to  the  Texas  State  line;  then 
west  and  south  along  the  New  Mexico-Texas 
State  line  to  the  United  States-Mexico 
boundary;  then  west  along  the  United  States- 
Mexico  boundary  to  the  Luna-Dona  Ana 
County  line;  then  north  and  east  along  the 
Dona  Ana  County  line  to  the  point  of 
beginning. 

Hidalgo  County.  Beginning  at  the 
intersection  of  the  Arizona-New  Mexico  State 
line  and  Interstate  10;  then  east  along 
Interstate  10  to  the  Hidalgo-Grant  County 
line;  then  south  and  east  along  the  Hidalgo 
County  line  to  the  Luna  County  line;  then 
south  along  the  Hidalgo  County  line  to  its 
southernmost  point;  then  west  and  north 
along  the  Hidalgo  county  line  to  point  of 
beginning. 

Luna  County.  Beginning  at  the  intersection 
of  the  Grant-Luna  County  line  and  Interstate 
10;  then  east  along  Interstate  10  to  U.S. 
Highway  180;  then  north  along  U.S.  Highway 
180  to  State  Route  26:  then  north  along  State 
Route  26  to  State  Route  27;  then  north  along 
State  Route  27  tathe  Luna-Sierra  County 
line;  then  east  along  the  Luna  County  line  to 
the  Dona  Ana  County  line;  then  south  along 
the  Luna  County  line  to  the  United  States- 
Mexico  boundary;  then  west  along  the  United 
States-Mexico  boundary  to  the  Hidalgo 
County  line;  then  north  along  the  buna 
County  line  to  the  point  of  beginning. 

Sierra  County.  Beginning  at  intersection  of 
the  Luna-Sierra  County  line  and  State  Route 
27;  then  north  along  State  Route  27  to  State 
Route  152;  then  east  along  State  Route  152 
to  Interstate  25;  then  south  along  Interstate  25 
to  the  Dona  Ana  Coiuity  line;  then  west  and 
south  to  the  Luna  County  line;  then  west 
along  the  Luna-Sierra  County  line  to  the 
point  of  beginning;  and 

B^inning  at  the  intersection  of  the 
Socorro-Sierra  County  line  and  State  Route 


142;  then  southeast  along  State  Route  142  to 
State  Route  52;  tlien  soudi  along  State  Route 
52  to  Interstate  25;  then  north  along  Interstate 
25  to  the  Socorro-Sierra  County  line;  then 
west  along  the  Socorro-Sierra  County  line  to 
the  point  of  beginning. 

(2)  Restricted  areas  for  regulated  articles 
other  than  seed.  The  following  numbered 
fields  are  restricted  areas  for  the  r^ulated 
articles  other  than  seed. 

Dona  Ana  County 

02-01 

02-02 

02-03 

02-04 

08-01 

08-02 

08-03 

08-04 

11-01 

11-02  ,  ' 

13-01 

13-02 

13-03 

13-13 

13-04 

13-05 

13-06 

13-08 

13-09 

13-10 

13-11 

25-01 

25-02 

27-01 

28-01 

29-01 

29-02 

29-03 

29-04 

33-01 

33-02 

33-03 

33-04 

33-10 

37-01 

37-02 

37-03 

37-04 

41-01 

Hidalgo  County 

43-01 
44-01 

Luna  County 

46-01 

46-02 

49-01 

49-02 

49-03 

49-04 

49-05 

49-06 

4»-07 

49-08 

49-09  . 

49-10 

49-11 

49-12 

49-13 

62-01 

62-02 

62-03 

65-01 

6S-02 


65-03 
65-04 
69-01 
69-02 
71-01 
71-02 
.71-03 
71-04 
71-05 
71-06 
71-07 

Sierra  County 

29-05 

29-06 

33-05 

33-06 

33-07 

33-08 

33-09 

3»-ll 

79-01       . 

79-02 

81-01 

81-02 

81-03 

81-04 

81-05 

81-06 

81-07 

81-08 

81-09 

81-10 

81-11 

81-12 

81-13 

81-14 

81-15 

81-16 

81-17 

81-18 

81-19 

81-20 

81-21 

81-22 

85-01 

94-01 

(3)  Surveillance  areas.  None. 


(1 )  Restricted  areas  for  seed. 

El  Paso  County.  Banning  at -a  point  on  the 
Rio  Grande  River  due  east  from  the 
intersection  of  County  Route  659  and  County 
Route  375;  then  due  east  along  an  imaginary 
line  to  County  Route  659;  then  north  along 
County  Route  659  to  Interstate  10;  then 
southeast  along  Interstate  10  to  the  El  Paso 
Coimty  line;  then  southwest  along  the  El 
Paso  County  line  to  the  Rio  Grande  River; 
then  north  along  the  Rio  Grande  River  to  the 
point  of  beginning. 

Hudspeth  County.  Spinning  at  the 
intersection  of  the  El  Paso-Hudspeth  County 
line  and  Interstate  10;  then  southeast  along 
Interstate  10  to  County  Route  34;  then  south 
along  County  Route  34  to  County  Route  192; 
then  due  south  along  an  imaginary  line  to  the 
Rio  Grande  River,  then  northwest  along  the 
Rio  Grande  River  to  the  El  Paso-Hudspeth 
County  line;  then  north  along  the  El  Paso- 
Hudspeth  County  line  to  the  point  of 
beginning. 

(2)  Restricted  areas  for  regulated  articles 
other  than  seed.  The  following  numbered 
fields  are  restricted  areas  for  the  regulated 
articles  other  than  seed. 


El  Paso  County 

IB-1 

IB-2 

IB-3 

I&-4 

IB-4A 

IB-5 

IB-6  •- 

IB-7 

IB-8 

IB-9 

IB-10 

IB-11 

IB-12 

IB-13 

IB-14 

IB-15 

TD-20 

TD-21 

TD-22 

TD-23 

Hudspeth  County 

TD-16 
TD-17 
.TD-18 
TD-19 
(3)  Surveillance  areas.  None. 

4.  Section  301.89-4  is  revised  to  read 
as  follows: 


§301.8»-«    Planting. 

Wheat,  durum  wheat,  and  triticale 
may  be  planted  in  all  fields  within  a 
regulated  area,  except  as  follows: 

(a)  Wheat,  dunmi  wheat,  and  triticale 
may  not  be  planted  in  a  field  listed  in 

§  301.89-3(f)  as  a  restricted  area  for 
regulated  articles  other  than  seed. 

(b)  Prior  to  planting,  wheat  seed, 
durum  wheat  seed,  and  triticale  seed 
that  originated  within  a  regulated  area 
must  be: 

(1)  Tested  and  found  free  from  spores 
and  bunted  wheat  kernels;  then 

(2)  Treated  with  a  fungicide  in 
accordance  with  §  301.89-13(d). 


§301.8»-6    [An 

5.  bi  §  301.89-5,  paragraph  (aK3). 
footnote  2  and  its  reference  in  the  text, 
are  redesignated  as  footnote  1. 

8.  Section  301.89-8  is  amended  as 
follows: 

a.  In  paragraph  (a)  introductory  text 
and  (a)(2),  footnotes  3  and  4  and  their 
references  in  the  text  are  redesignated  as 
footnotes  2  and  3,  respectively. 

b.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 

c  Paragraph  (d)  is  removed  and 
reserved. 

§301.89-6    taauanoe  of  a  oertMcato  or 
liinltsd  pacmlt. 

*        •        •        •        • 

(b)  To  be  eUgible  for  movement  under 
a  certificate,  grain  from-a  surveillance 
area  must  be  tested  upon  being  loaded 
into  a  means  of  conveyance 
immediately  prior  to  movement  and 
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found  free  from  spares.  If  spores  are 
found,  the  grain  will  be  eligible  for 
movement  only  under  a  limited  permit 
issued  in  accordance  with  paragraph  (c) 
of  this  section. 


M30lJ»-7and301.M-«    [AimndsCQ 

6.  hi  §§  301.89-7  and  301.89-9. 
footnotes  5  and  6  and  their  references  in 
the  text  are  redesignated  as  footnotes  4 
and  5,  respectively. 

Appendix  to  Subpart— Kama!  Bunt 
[RMnoved] 

8.  The  "Appendix  to  Subpart — Kamal 
Bunt"  is  removed. 

Done  in  Washington,  DC,  this  25th  day  of 
April  1997. 
CkarlH  P.  SchwaDw, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-11357  Filed  4-30-97;  8:45  am] 
I  OOOC  S41fr-M-r 


DEPARTMEHT  OF  AGRICULTURE 
Animal  and  Plant  Health  inspection 


7CFR  Part  340 

[DookatNOL96-(HO-q 

RM0S79^AA73 


rTooucv;  annpinicanon  or 
fleuuii  1  itai  Its  and  Prooedurea  for 


AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Fmal  rule;  withdrawal. 


:  This  document  withdraws  the 
final  rule  pertaining  to  genetically 
engineered  plants  introduoed  under 
notificatioo  and  to  the  petition  process 
for  the  determination  of  nonre^dated 
status  that  was  published  in  the  Federal 
Kagialer  on  April  24, 1997,  and  that  was 
scheduled  to  become  eSactive  on  May 
27, 1997.  The  published  document  was 
an  incorrect  version  of  the  final  rule  and 
contained  errors  in  the  texL  The  correct 
version  of  the  final  rule  will  be 
published  in  the  Federal  RagMtar  as 
soon  as  possible. 

DATES:  This  withdrawal  is  eSactive  May 
1, 1997. 

FOR  FURTMER  MPORMATKM  OONT ACT:  Dr. 
John  Payne,  Director,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS,  4700 
River  Road  Unit  98.  Riverdale,  MD 
20737-1237;  (301)  734-7602.  For 
twrhninal  informatisn,  contact  Dr. 
Michael  Schechtman,  Domestic 


Programs  Leader,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS;  (301) 
734-7601. 

SUPPLEMENTAMy  MFORMATION: 

Background 

The  regulations  in  7  CFR  part  340 
(referred  to  below  as  the  regulations) 
pertain  to  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products  that 
are  derived  from  known  plant  pests 
(ragidated  articles).  Before  introducing  a 
regulated  article,  a  person  is  required 
under  §  340.0  of  the  regulations  to  either 
(1)  notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  $  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4. 
Introductions  under  notification  must 
meet  specified  eUgibihty  criteria  and 
performance  standards.  Under  §  340.4,  a 
permit  is  granted  when  APHIS  has 
determined  that  the  conduct  of  the  trial, 
under  the  conditions  specified  by  the 
appUcant  or  stipulated  by  APHIS,  does 
not  pose  a  plant  pest  risk.  The 
regulations  also  provide  that  petitions 
may  be  submitted  to  APHIS  seeking  a 
determination  that  an  article  shoidd  not 
be  regulated  under  7  CFR  340. 

On  April  24, 1997  (62  FR  19903- 
19917,  Docket  NJo.  95-040-2),  APHIS 
published  in  the  Federal  Register  a  final 
rule  to  amend,  and  thereby  simpUfy,  the 
notification  and  petition  provisions  of 
the  regulations.  The  final  rule  was 
sdieduled  to  become  eSactive  on  May 
27, 1997.  The  published  document  was 
an  incorrect  version  of  the  final  rule  and 
contained  error&in  the  teict  Therefore, 
we  are  withdrawing  the  final  rule  and 
will  publish  the  correct  version  of  the 
final  rule  in  the  Federal  Register  as 
soon  as  possible. 

Antfaority:  7  U.S.C  150aa-150jj,  151-167. 
and  ie22n;  31  V.S.C.  9701;  7  CFR  2.22. 2.80, 
and  371.2(c). 

Dona  in  Washington.  DC,  this  28th  day  of 
April  1997. 
DaaaldW.fnrWwgw. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Snvice. 
[FR  Doc.  97-11358  Filed  4-30-97;  8:45  am] 
aajjNa  oooK  3410-aMj 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insuranca  Corporation 

7  CFR  Parts  454  and  457 

Freeh  Klarlcet  Tomato  (Ouarsntaad 
Production  Plan)  Crop  tnauranoa 
Regulations;  Common  Crop  insuranca 
Regulations,  Quarantaad  Production 
Plan  of  Freah  Marfcat  Tomato  Crop 
Insuranca  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalises  specific 
crop  provisions  for  the  insurance  of 
fresh  market  tomatoes.  The  provisions 
will  be  Uised  in  conjimction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  poUcy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  with  the 
Common  Crop  Insurance  PoUcy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  Fresh 
Market  Tomato  (Guaranteed  Production 
Plan)  Crop  Insiuance  Regulations  to  the 
1997  and  pnor  crop  years. 
BTECTTVE  DATE:  June  2, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Louise  Narber,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division.  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  Qty,  MO  64131. 
telephone  (816)  926-7730. 

SUPPlEMBfTARY  INFORMATION: 

Executive  Order  Ne.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and.  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Redaction  Act  of  1965 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  comments,  data,  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0003 
through  September  30. 1998.  No  public 
comments  were  received. 

Unfiinded  Mandetes  RefiBtm  Act  of 
1665 

Tide  n  of  the  Unfunded  Mandates 
Reftmn  Act  of  1995  (UMRA),  Pid>Uc 


Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  11  of  the  UKfllA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  infmmation  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production,  inadequate  records 
are  available  to  support  the  certification 
or  receive  a  transitional  yield.  The 
producer  must  maintain  the  production 
records  to  support  the  certified 
information  for  at  least  three  years.  This 
regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  frx)m  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subiect  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  aAd  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  QHl  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulafory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  fcHoe. 

Background 

On  Friday.  September  13, 1996,  FQC 
published  a  proposed  rule  in  the 
Federal  Regteta-  at  61  FR  48423-48428 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  §  457.128  Guaranteed 
Production  Plan  of  Fresh  Market 
Tomato  Crop  Insiuance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insiuing  fresh 
market  tomatoes  foimd  at  7  CFR  part 
454  (Fresh  Maricet  Tomato  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations).  FQC  also  amends  7  CFR 
part  454  to  limit  its  effiect  to  the  1997 
and  prior  crop  years. 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  34  comments  were  received 
from  congressional  offices,  the  crop 
insiuance  industry  and  FQC.  The 
comments  received,  ahd  FQC's 
responses  are  as  follows: 

Comment  One  representative  of  FQC 
indicated  that  the  definition  of  "Acre" 
was  confusing  and  recommended  it  be 
defined  similar  to  the  procedure 
contained  in  the  loss  handtxrak  which 
states  "Divide  43,560  (the  number  of 
square  feet  in  one  acre)  by  the  row 
width  for  any  row  width  below  6  feet. 


If  the  row  width  is  6  feet  or  more,  divide 
by  6  feet.  (You  now  have  the  lineal  feet 
of  beds  (rows)  in  one  acre.  The  lineal 
feet  of  rows  per  acre  cannot  be  less  than 
7,260  feet  regardless  of  the  row  width.)" 
Another  representative  of  ¥C3C  stated 
that  acreage  in  California  is  based  solely 
on  land  area,  not  on  row  spacing.  All 
acreage  in  California  is  planted  to  60 
inch  (5  foot)  beds  and  43,560  should  not 
be  divided  by  5  foot  beds. 

Response:  The  definition  will  not  be 
chan^ad  because  it  will  work  for  all 
areas  of  the  country  as  it  is  now  stated. 

Comment  A  representative  of  FQC 
recommended  a  definition  for  "first  fruit 
set"  be  added  since  it  is  referenced  in 
the  stage  guarantee. 

Response:  FQC  agrees  and  has  added 
a  definition  for  "first  fruit  set." 

Comment  The  crop  insurance 
industry  recommended  that  the 
definition  of  "irrigated  practice"  should 
also  address  the  quality  of  the  water 
being  appUed. 

Response:  FQC  disagrees.  Hiere  are 
no  clear  criteria  regarding  the  quaUty  of 
water  necessary  to  produce  a  crop.  Such 
criteria  would  be  difficult  to  develop 
and  administer  due  to  the  complex 
interactions  of  various  fectors.  No 
change  has  been  made  to  the  definition. 

Comment  The  crop  insurance 
industry  recommended  that  the 
definition  of  "replanting"  be  revised 
because  the  phrase  "replace  the  tomato 
plants  and  then  replacing  the  tomato 
plants"  was  confusing  and  awkward. 
They  suggested  "plantihe  tomato  plants 
and  then  replacing  the  tomato  plants." 

Response:  FQC  agrees  that  the 
wording  is  awkward  and  has  amended 
the  defhiition  for  clarification. 

Comment  The  crop  insurance 
industry  stated  that:  (1)  The  definition 
of  "ripe  tomato"  is  not  clear  because  it 
does  not  specify  how  much  red  color  is 
allowable  in  determining  production  to 
count  The  packer  dictates  to  the 
producer  what  can  be  packed  in  terms 
of  color.  Packers  will  not  allow  any  red 
tomatoes  to  be  shipped.  (2)  The 
definition  of  "potential  production" 
suggests  that  the  insurance  provider  will 
count  green  and  red  tomatoes  to 
determine  the  amount  of  production. 
Without  a  clear  definition  loss  adjusters 
will  not  know  which  tomatoes  to  count 
when  appraising  tomatoes.  (3)  They 
have  a  legal  interpretation  that  mature 
green  and  ripe  tomatoes  are  one  and  the 
same.  Based  on  the  policy  language  in 
the  proposed  rule  it  is  difficult  to 
determine  which  tomatoes  are 
production  to  count. 

Response:  The  definition  of  "ripe 
tomato"  has  been  revised.  It  now  states 
"A  tomato  that  meets  the  definition  of 
a  mature  green  tomato,  except  the 
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tomato  shows  some  red  color  and  can 
still  be  p>acked  for  fresh  market  under 
the  agreement  or  contract  with  the 
packer."  This  permits  the  loss  adjuster 
to  know  that  only  tomatoes  that  could 
be  packed  will  be  considered 
production  to  count. 

Comment:  The  crop  insurance 
industry  questioned  whether  the  phrase 
"all  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage 
report  for  that  crop  year"  could  cause 
problems  if  the  production  reporting 
date  and  acreage  reporting  date  do  not 
coincide.  They  stated  that  policyholders 
may  read  this  to  mean  that  they  can 
change  their  units  at  acreage  reporting 
time,  even  if  not  supported  by  the 
production  reports  submitted  by  the 
earlier  production  reporting  date. 

Response:  Production  reports  must  be 
filed  by  the  producer  the  earlier  of  the 
acreage  reporting  date  or  45  calendar 
days  after  the  cancellation  date  for  the 
crop  and  any  optional  units  that  the 
producer  will  select  and  enter  on  the 
acreage  report  must  be  determined  at 
that  time.  The  provision  has  been 
clarified  by  stating  "all  optional  units 
you  selected  for  the  crop  year  must  be 
identified  on  the  acreage  report  for  that 
crop  year." 

Comment  Representatives  of  FOC 
recommended  that  optional  unit 
division  by  irrigated  and  non-irrigated 
acreage  be  deleted,  hi  most  of  the 
counties  it  is  a  requirement  that  the 
acreage  be  irrigated  to  be  insurable. 

Response:  Inis  provision  has  been 
deleted. 

Comment  The  crop  insurance 
industry  suggested  that  section  3(a) 
begin  with  the  phase  "  You  may  select 
only  one  price  percentage  ***."  It 
would  not  then  be  necessary  to  include 
complex  provisions  regarding  different 
varieties  with  diffierent  maximum 
prices. 

Response:  Methods  used  to  select 
price  elections  vary  among  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  selection 
of  a  specific  dollar  amount.  The 
suggeisted  change  will  not  work  in  all 
circumstances.  No  change  has  been 
made  to  the  provisions. 

Comment  Representatives  of  FOC 
stated  that  the  stage  guarantees  should 
be  revised  for  California  because  the 
input  costs  do  not  follow  the  existing 
guidelines.  A  major  expense  of  growing 
fresh  tomatoes  in  CaUfomia  is 
harvesting  and  packing  the  crop. 
Tomatoes  in  California  are  not  tied  and 
staked  so  the  stage  guarantees  should  be 
similar  to  those  of  canning  and 
processing  tomatoes. 

Response:  FCIC  agrees  and  has  made 
the  recommended  change. 


Comment  The  crop  insurance 
industry  and  FCIC  requested  that 
cherry,  roma  and  plum  type  tomatoes  be 
insurable.  - 

Response:  FCIC  generally  does  not 
offer  insurance  for  cherry,  roma,  or 
plum  type  tomatoes  because  there  are 
no  uniform  standards  for  marketability. 
However,  in  areas  where  such  standards 
exist,  insurance  may  be  offered.  No 
acreage  of  cherry,  roma,  or  plum  type 
tomatoes  should  be  included  in  the 
guarantee  or  the  production  to  count, 
unless  coverage  is  provided  in  the 
Special  Provisions  for  that  type. 

Comment  The  crop  insurance 
industry  questioned  whether  the 
provision  excluding  tomatoes  grown  for 
direct  marketing  from  being  insurable 
should  be  under  the  section  for  "Insured 
Crop"  rather  than  the  section  for 
"Insurable  Acreage." 

Response:  FQC  agrees  and  has 
changed  the  location  of  this  provision  to 
"Insured  Crop." 

Comment  Representatives  of  FCIC 
recommended  deleting  the  phrase  "or 
by  written  agreement"  from  section  8(d), 
so  that  only  the  Special  Provisions 
would  permit  insurance  to  attach  to 
tomatoes  grown  for  direct  marketing, 
interplanted  with  another  crop,  or 
planted  into  an  established  grass  or 
legume. 

Response:  FCIC  agrees.  This  section 
has  been  revised  and  now  includes  the 
provision  to  exclude  cherry,  roma,  and 
plum  type  tomatoes  unless  allowed  by 
the  Special  Provisions,  to  ensure  that 
proper  standards  exist. 

Comment  Represdntatives  of  FQC 
recommended  that  a  provision  be  added 
to  allow  tomatoes  to  be  insured  when 
grown  on  acreage  that  has  not  been  in 
annual  production  for  several  years.  It  is 
a  recommended  practice  to  ^ow 
tomatoes  on  acreage  that  has  been  newly 
cleared,  formerly  served  as  pasture  land, 
etc.,  to  eliminate  some  of  the  risk  of 
disease  and  insect  damage. 

Response:  A  new  section  9(b)  has 
been  added  to  incorporate  this 
suggestion. 

Comment  The  crop  insurance 
industry  stated  that  section  9(b)(4)  in 
the  proposed  rule  (redesignated  as 
section  9(a)(2)(iii))  was  difficult  to 
understand  and  opposed  the  change  that 
would  not  require  the  application  of  a 
fumigant  or  nematicide  if  the  tomatoes 
were  destroyed  prior  to  reaching  the 
second  stage.  They  also  stated  that 
nematodes  are  such  a  problem  in  some 
areas  that  fumigation  prior  to  replanting 
possibly  should  be  required. 

Response:  FCIC  agrees  that  these 
provisions  were  confusing  and  that  a 
fumigant  or  nematicide  may  be  needed 
even  if  the  tomatoes  are  destroyed  prior 


to  reaching  the  second  stage.  These 
provisions  have  been  modified 
accordingly,  clarified  and  re-designated. 

Comment  The  crop  insurance 
industry  questioned  whether  section 
9(b)(5)  of  the  proposed  rule  should  be 
moved  under  the  section  for  "Insured 
Crop"  rather  than  remaining  in  the 
section  for  "Insurable  Acreage."  Some 
representatives  of  FCIC  stated  that 
producer  and  packer  agreements  are  not 
needed  because  a  majority  of  the 
growers  own  the  packing  facilities  in 
their  region.  They  recommended  that 
this  section  be  deleted.  Other 
representatives  stated  that  without  this 
provision  growers  might  plant  acreage 
after  normal  dates  with  the  hopes  of 
filling  a  market  void. 

Response:  This  section  has  been 
moved  under  "Insured  Crop"  but  has 
not  been  deleted  in  order  to  ensure  that 
those  producers  who  do  not  have  their 
own  packing  facilities  have  a  market  for 
the  crop  and  to  prevent  producers  from 
planting  after  normal  dates.  FQC  cannot 
offer  insurance  when  there  is  only 
speculation  that  a  market  may  exist. 

Comment  Representatives  of  FQC 
and  congressional  offices  requested  that 
disease  and  insect  infestation  be 
insurable  causes  of  loss  according  to  the 
provisions  for  annual  crops.  They  did 
not  agree  with  the  limitations  that  cover 
these  perils  only  if  adverse  weather 
prevents  the  proper  application  of 
control  measures,  causes  properly 
applied  control  measures  to  be 
ineffective,  or  causes  disease  or  insect 
infiestation  for  which  no  effective 
control  mechanism  is  available.  They 
stated  that  changing  the  provision 
would  simplify  the  rule  by  dispensing 
with  the  requirement  for  a  weather 
determination  and  more  closely  matches 
coverage  for  other  crops  under  the 
program. 

Response:  FQC  agrees  and  section  11 
has  been  revised  accordingly. 

Comment  The  crop  insurance 
industry  stated  that  language  should  be 
added  to  indicate  that  quality 
deductions  are  not  allowed  for 
unharvested  production. 

Response:  The  provisions  have  been 
amended  to  specify  that  unharvested 
production  of  mature  green  and  ripe 
tomatoes  remaining  after  harvest  has 
ended  with  a  classification  size  of  6x7 
(2"/32  inch  minimum  diameter)  or  larger; 
or  that  grade  in  accordance  with  the 
requirements  specified  in  the  Special 
Provisions  for  cherry,  roma,  or  plum 
types  will  be  production  to  count.  If  the 
tomato  would  not  have  met 
classification  size  or  grade  requirements 
whether  harvested  or  not,  such  tomatoes 
should  not  be  included  as  production  to 
count. 


Comment  Representatives  of  FQC 
recommended  that  a  provision  be  added 
specifying  that  only  that  amount  of 
appraised  production  in  excess  of  the 
diffisrence  between  the  final  stage 
guarantee  and  the  stage  guarantee 
applicable  to  acreage  that  does  not 
qualify  for  the  final  stage  guarantee  will 
be  considered  production  to  count. 

Response:  FCIC  agrees  and  has 
amended  the  provisions  accordingly. 

Comment  The  crop  insurance 
industry  stated  that  they  believe  the 
written  agreement  should  be  continuous 
if  no-substantive  changes  occur  from 
one  year  to  the  next. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
address  unusual  circumstances.  If  the 
condition  for  which  a  written  agreement 
is  needed  exists  each  crop  year,  the 
Special  Provisions  should  be  amended 
to  reflect  this  condition.  No  change  has 
been  made  to  these  provisions. 

Comment  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  14(e) 
with  the  provisions  in  section  14(a). 

Response:  Section  14(e)  is  intended  to 
be  a  limited  exception,  not  the  rule,  in 
those  cases  where  conditions  are 
discdVered  after  the  sales  closing  date, 
whi{:h  make  written  agreements 
necessary.  The  provisions  are  clearly 
stated  anid  have  not  been  combined. 

Comment  The  crop  insurance 
industry  recommended  that  the  tomato 
program  be  added  to  several  areas  to 
cover  {all  planted  tomato  acreage  in 
northern  Florida,  southern  Georgia,  and 
Virginia.  Specifically,  they  suggested 
that  insurance  be  available  beginning 
with  the  1998  crop  year  in  Cook, 
Colquitt.  Tift,  Lowndes,  and  Echols 
Counties,  Georgia,  and  liamilton 
County,  Florida.  They  also  suggested 
coverage  in  North  Hampton  and 
Accomack  Counties,  Virginia. 

Response:  Recommendations  for 
program  expansion  must  be  made  to  the 
appropriate  Regional  Service  Office 
within  FQQ  Adding  coverage  in  the 
requested  areas  will  not  require  changes 
to  these  provisions. 

Comment  Congressional  offices 
stated  that  it  is  crucial  that  this  new 
policy  be  available  for  the  1997  crop 
year  in  Arkansas. 

Response:  To  be  effective  for  the  1997 
crop  year,  this  rule  had  to  be  published 
as  a  final  rule  by  November  30, 1996. 
Since  that  date  has  passed  the  rule 
cannot  be  effiactive  until  the  1998  crop 
year. 

In  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
changes  to  the  Guaranteed  Production 
Plan  of  Fresh  Market  Tomato  Crop 
Insurance  Provisions: 


1.  Section  1 — Changed  the  definition 
of  "carton,"  "good  fanning  practices," 
"planting  period,"  "practical  to 
replant,"  "potential  production," 
"production  guarantee  (per  acre)."  and 
"row  width"  for  clarification.  Deleted 
the  definition  of  "prevented  planting" 
because  prevented  planting  coverage  is 
not  provided  for  this  crop. 

2.  Section  3 — ^Added  section  3(d)  to 
spedfy  that  production  guarantees  will 
be  contained  in  the  Special  Provisions 
for  cherry,  roma,  or  plum  type  tomatoes 
if  these  types  are  insurable. 

3.  Section  10— Clarified  when 
coverage  begins.  Added  the  provision 
from  the  current  policy  that  specifies 
the  end  of  the  insurance  period  is 
"November  20  of  the  crop  year  in 
California  and  September  20  in  all  other 
states."  This  will  prevent  the  provision 
of  "120  days  after  the  date  of 
tran^lanttng  or  replanting"  frt>m 
extending  the  insurance  period  past 
November  20  in  California  or  September 
20  in  all  other  states. 

4.  Section  12— Added  a  provision  to 
specify  that  the  maximum  amount  of 
replanting  payment  per  acre  for  cherry, 
pear,  or  phun  types  will  be  contained  in 
the  Special  Provisions. 

5.  Section  13 — Added  provisions 
regarding  production  to  count  for 
cherry,  roma  and  plum  t]rpe  tomatoes  if 
authorized  by  the  Special  Provisions. 

List  of  Subjects  in  7  CFRParts454  and 
457 

Crop  insurance.  Fresh  market  tomato 
(guaranteed  production  plan)  crop 
insurance  legulations,  guaranteed 
production  plan  of  fresh  market  tomato. 

Final  Ride' 

.1- '-]  iifi  • 

Acoopdlii8liy!>fDr  the  reasons  set  forth 
in  the  prewoablsv  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  454  and  457  as  follows: 

PART  454— FRESH  MARKET  TOMATO 
(GUARANTEED  PRODUCTION  PLAN) 
CROP  INSURANCE  REGULATIONS 
FOR  THE  1987  THROUGH  1997  CROP 
YEARS 

1.  The  authority  citation  for  7  CFR 
part  454  continues  to  read  as  follows: 

AndMrity:  7  U.S.C.  1506(1),  lS06(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  Subpart  heading  "Subpart— 
Regulations  for  the  1987  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  454.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

S454.7   TIM  application  and  policy. 


(d)  The  application  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Fresh  Market  Tomato  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations  for  the  1987  through  1997 
crop  yeare  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSB3UENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aadiarttjr:  7  U.S.C.  1506(1),  1506(p). 

5.  Section  457.128  is  added  to  read  as 
follows:  ^ 

f467.12S    Qiiersntsart  ProducMcn  Han  of 
tCropI 


The  Guaranteed  Producticm  Plan  of 
Fresh  Market  Tomato  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FOC  policies: 
DEPARTMENT  OP  AGRICULTURE 
Federal  Oop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 
Guarantee  Production  Plan  of  Fresh  MaiioBt 
Tomato  Crop  Provisions 

If  a  conflict  exists  among  the  Ba^ 
Provisions  ($457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisioas  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  thew  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Acre — Forty-three  thousand  five  hundred 
sixty  (43,560)  square  faet  of  land  when  row 
widths  do  not  exceed  six  feet,  at  if  row 
widths  exceed  six  feet,  the  land  area  on 
which  at  least  7,260  linear  fset  of  rows  are 
planted 

Gvtoa— A  container  that  contains  25 
pounds  of  Eresh  tomatoes  luiless  otherwise 
provided  in  the  Special  Provisions. 

Doyv— Calendar  days. 

Direct  inarfcetJnj-^Sale  of  the  insured  crop 
diracUy  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  rrtailer,  packer,  processor,     ~ 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-fBrm 
or  roadside  stand,  fiEumer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

First  fruit  set— The  date  when  30  percent 
of  the  plants  on  the  unit  have  produced  Emit 
that  has  reached  a  minimum  size  of  one  inch 
in  diameter. 

FSA— The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 
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Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Picking  of  marketable  tomatoes. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate  ' 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Mature  green  tomato — A  tomato  that: 

(a)  Has  a  heightened  gloss  due  to  a  waxy 
skin  that  cannot  be  torn  by  scraping; 

(b)  Has  a  well-formed  jelly-like  substance 
in  the  locules: 

(c)  Has  seeds  that  are  sufficiently  hard  so 
they  are  pushed  aside  and  not  cut  by  a  sharp 
knife  in  slicing;  and 

(d)  Shows  no  red  color. 

Planting — Transplanting  the  tomato  plants 
into  the  field. 

Planting  period— The  time  period 
designated  in  the  Sp>ecial  Provisions  during 
which  the  tomatoes  must  be  planted  to  be 
insured  as  either  spring-or  fall-planted 
tomatoes. 

Plant  stand— The  number  of  live  plants  per 
acre  before  any  damage  occurs. 

Potential  production — The  number  of 
cartons  per  acre  of  mature  green  or  ripe 
tomatoes  that  the  tomato  plants  would  have 
produced  by  the  end  of  the  insurance  period: 

(a)  With  a  classification  size  of  6  x  7  (2- 
8/32  inch  minimum  diameter)  or  largfsr  for  all 
types  except  cherry,  roma.  or  plum;  or 

(b)  Meeting  the  criteria  specified  in  the 
Special  Provisions  for  cherry,  roma,  or  plum 
types. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§  457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  fectors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  windows  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  In  counties  that 
do  not  have  both  spring  and  bll  planting 
periods,  it  will  not  be  considered  practical  to 
replant  after  the  final  planting  date  unless 
replanting  is  generally  occurring  in  the  area. 
In  counties  that  have  spring  and  fell  planting 
periods,  it  will  not  be  considered  practical  to 
replant  after  the  final  planting  date  for  the 
planting  period  in  which  the  crop  was 
initially  planted. 

Production  guarantee  (per  acre) — The 
number  of  cartons  determined  by  multiplying 
the  approved  APH  yield  per  acre  by  the 
coverage  level  percentage  you  elect  for  the 
applicable  type. 

Replanting — Performing  the  cultural 
practices  necessary  to  prepare  the  land  to 
replace  the  tomato  plants  and  then  replacing 


the  tomato  plants  in  the  insured  acreage  with 
the  expectation  of  growing  a  successful  crop. 

Hipe  tomato — A  tomato  that  meets  the 
definition  of  a  mature  green  tomato,  except 
the  tomato  shows  some  red  color  and  can 
still  be  packed  for  fresh  market  under  the 
agreement  or  contract  with  the  packer. 

Row  width — The  distance  in  feet  from  the 
center  of  one  row  of  plants  to  the  center  of 
an  adjacent  row. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division 


systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discernable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indenmities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  tomatoes  in  the  county  insured 

(a)  In  addition  to  the  requirements  for  a  u^jg,  ^i,  poij^  unless  the  Special 

unit,  as  defined  in  section  1  (Definitions)  of  Provisions  provide  different  price  elections 

the  Basic  Provisions  (§  457.8),  (basic  unit)  j,y  type,  in  which  case  you  may  select  one 
basic  uniU  will  be  provided  by  planting  ^ice  election  for  each  tomato  type 

period  if  spring  and  fall  plantmg  periods  are  designated  in  the  Special  Provisions.  The 
provided  for  m  the  Special  Provisions.  -^  g,^j^„        ^j,^,^  ^^  ^^^^ ,       „„,, 

(b)  Unless  limited  by  the  Special  ^^^^  ^j,^  ^^^  percentage  relationship  to  the 
Provisions,  basic  units  may  be  divided  into  ^^^^  pricTofferedby  us  for  each  type, 
optional  units  only  if,  for  each  optional  unit  p^^  ^^^^   ^        ^j^^  ^^  percent  (rfthe 
you  meet  all  the  conditions  of  this  section  or  maximum  once  election  for  one  tvoe  you 

if  a  written  agreement  to  such  division  exists.  ^                             ^^^^f ' 

(c)  Basic  units  may  not  be  divided  into  ,    ^.'^  ,      n    »u     » 
optional  uniU  on  any  basis  including,  but  not  """^r  P""  «'.«*=^°"  ^°'  f "  "'^^^  ^^P*'- 
limited  to,  production  pracUce,  type  variety,  ">>  The  production  guarantees  per  acre  are 
and  plantiiig  period,  other  than  as  described  Progressive  by  stages  and  increase  at 

in  this  sectior  specified  intervals  to  the  final  stage 

(d)  If  you  do  not  comply  fully  with  these  production  guarantee.  The  sUges  and 
provisions,  we  will  combine  aU  optional  P7*"i=^°!?  f'^^^^  "«  «»  ^'lo^'^ 
units  that  are  not  in  compliance  with  these  **|  ^°^  California: 

provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  fioilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refonded  to  you. 

(e)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit:  ,    , 

(1)  You  must  have  records,  wjbiph  can  be  #»\  r.       n    »u       ^  >  > 

independently  verified,  of  planted  acreage  (2)  For  all  other  states,  except 

and  production  for  each  optional  unit  for  at        Caufomia: 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  patterti  at  the  boundaries  of 
each  optional  unit; 

(3)  Records  of  current  year's  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Optional  units  may  be  established  by 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number  if  each  optional  unit  is  located 
in  a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
lalmrs,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 


Percent 

of  stage 

3  (final 

Stage 

stage) 
produc- 
tion 
guarant 
tee 

Length  of  time 

1 

50 

From  planting  until  first 
fmitset. 

2 

70 

From  first  fruit  set  until 
harvested. 

3 

100 

Harvested  acreage. 

Stage 

Percent 
of  stage 
4  (final 
staoe) 
produc- 
tion 
guaran- 
tee 

Length  o4  time 

1  

2 

3 

4 

50 
75 

90 
100 

From  planting  until  quak- 
fying  for  stage  2. 

From  the  earlier  of  stakes 
driven,  one  tie  and 
pruning,  or  30  days 
after  planting  until  quali- 
fying for  stage  3. 

From  the  earlier  of  ttie 
end  of  stage  2  or  60 
days  after  planting  until 
qualifying  for  stage  4. 

From  tf>e  eartier  of  75 
days  after  planting  or 
the  t)eginning  o1  har- 
vest. 

(c)  Any  acreage  of  tomatoes  damaged  to  the 
extent  that  producers  in  the  area  generally 
would  not  frirther  care  for  the  tomatoes  will 
be  deemed  to  have  been  destroyed  even 
though  you  continue  to  care  for  the  tomatoes. 
The  production  guarantee  for  such  acreage 
will  be  the  guarantee  for  the  stage  in  which 
such  damage  occurs. 

(d)  Any  production  guarantees  for  cherry, 
roma,  or  plum  tyfye  tomatoes  will  be 
specified  in  the  Special  Provisions. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  September  30 
preceding  the  cancellation  date  for  counties 
with  a  January  IS  cancellation  date  and 
December  31  preceding  the  cancellation  date 
for  all  other  counties. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the  > 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are: 

Cancellation  and  Termination 


State 


CaMomia.  Florida.  Geor- 
gia, and  South  CaroMna. 
All  other  stales 


Dales 


January  15. 
MarchlS. 


6.  Report  of  Acreage 

(a)  In  addition  to  the  provisions  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(S  457.8),  you  must  report  the  row  width. 

(b)  If  spring  and  fell  planting  periods  are 
allowed  in  the  Sfiecial  Provisions  you  must 
report  all  the  information  required  l^  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
($457.8)  and  these  Crop  Provisions  by  the 
acreage  reporting  date  for  each  planting 
period. 

7.  Annual  Premium 

In  lieu  of  provisions  contained  in  the  Basic 
Provisions  (§457.8),  for  determining 
premium  amounts,  the  annual  premium  is 
determined  by  multiplying  the  final  stage 
production  guarantee  by  the  price  election, 
'  by  the  premium  rate,  by  the  insured  acreage, 
by  your  share  at  the  time  coverage  b^ins, 
and  by  any  applicable  premium  adjustment 
fector  contained  in  the  Special  Provisions. 

8.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  tomatoes  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  tabfe: 

(a)  In  which  you  have  a  share; 

(b)  That  are  transplanted  tomatoes  that 
have  been  planted  for  harvest  as  fresh  market 
tomatoes; 

(c)  That  are  planted  within  the  spring  or 
fell  planting  {}eriods,  as  applicable,  specified 
in  the  Special  Provisions; 

(d)  That,  on  or  before  the  acreage  reporting 
date,  are  subject  to  any  agreement  in  writing 
(packing  contract)  executed  between  you  and 
a  packer,  whereby  the  packer  agrees  to  accept 
and  pack  the  production  specified  in  the 
agreement,  unless  you  control  a  packing 


fecility  or  an  exception  exists  in  the  Special 
Provisions;  and 

(e)  That  are  not  (unless  allowed  by  the 
Special  Provisions): 

(1)  Grown  for  direct  marketing; 

(2)  Interplanted  with  another  crop; 

(3)  Planted  into  an  established  grass  or 
legume;  or 

(4)  Cherry,  roma,  or  plum  type  tomatoes. 

9.  Insurable  Acreage 

(a)  In  addition  to  the  provisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(1)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  growers  in  the  area 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant.  Unavailability  of 
plants  will  jiot  be  considered  a  valid  reason 
for  feilure  to  replant. 

(2)  We  do  not  insure  any  acreage  of 
tomatoes: 

(i)  Grown  by  any  person  if  the  person  had 
not  previously: 

(A)  Grown  fresh  market  tomatoes  for 
commercial  sales;  or 

(B)  Participated  in  the  management  of  a 
frnsh  market  tomato  brming  operation,  in  at 
least  one  of  the  three  previous  years. 

(ii)  That  does  not  meet  the  rotation 
requirements  contained  in  the  Special 
Provisions; 

(iii)  On  which  tomatoes,  peppers, 
eg^lants,  or  tobacco  have  been  grown  within 
the  previous  two  years  unless  the  soil  was 
fumigated  or  nematicide  was  applied  before 

Etlanting  the  tomatoes,  except  that  this 
imitation  does  not  apply  to  a  first  planting 
in  Pennsylvania  or  if  otherwise  specified  in 
the  Special  Provisions;  or 

(b)  In  lieu  of  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  that  prohibit  insurance  from 
attaching  if  a  crop  has  not  been  planted  and 
harvested  in  at  least  one  of  the  three  previous 
calendar  years,  we  will  insure  newly  cleared 
land  or  former  pasture  land  planted  to  fresh 
market  tomatoes. 

10.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(a)  Coverage  begins  on  each  unit  or  part  of 
a  unit  on  the  later  of  the  date  you  submit 
your  application  or  when  the  tomatoes  are 
planted. 

(b)  Coverage  will  end  on  any  insured 
acreage  at  the  earliest  of: 

(1)  Total  destruction  of  the  tomatoes; 

(2)  Discontinuance  of  harvest; 

(3)  The  date  harvest  should  have  started  on 
any  acreage  that  was  not  harvested; 

(4)  120  days  after  the  date  of  transplanting 
or  replanting; 

(5)  Completion  of  harvest: 

(6)  Final  adjustment  of  a  loss;  or 

(7)  November  20  of  the  crop  year  in 
California  and  September  20  in  all  other 
states. 

11.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§  457.8),  insurance  is  provided 


only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  damage  or  loss  of  production  that 
occurs  or  becomes  evident  after  the  tomatoes 
have  l)een  harvested. 

12.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§  457.8),  a  replanting  payment  is  allowed  if 
the  crop  is  damaged  by  an  insurable  cause  of 
loss  and  the  acreage  to  be  replanted  has 
sustained  a  loss  in  excess  of  50  percent  of  the 
plant  stand. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be: 

(1)  Seventy  (70)  cartons  multiplied  by  your 
price  election,  multiplied  by  your  insured 
share  for  all  insured  tomatoes  except  cherry, 
roma  or  plum  types;  and 

(2)  As  specified  in  the  Special  Provisions 
for  cherry,  roma,  or  plum  types. 

(c)  In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8)  that  permit  only  one 
replanting  payment  each  crop  year,  when 
both  sprii^  and  fell  planting  periods  are 
contained  in  the  Special  Provisions,  you  may 
be  eligible  for  one  replanting  payment  for 
acreage  planted  during  each  planting  period 
within  the  crop  year. 

13.  Settlonent  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  tiy: 

(1)  Multiplying  the  insured  acreage  for 
each  type,  if  applicable,  by  its  respective 
production  guarantee  for  the  stage  in  which 
the  damage  occurred; 

(2)  Multiplying  the  results  of  section 
13(b)(1)  by  the  respective  price  election  for 
each  type,  if  applicable; 

(3)  Totaling  the  results  of  section  13(bK2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  13(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  of  section  13(bM4): 

(6)  Subtracting  this  result  of  section 
13(b)(5)  from  the  results  in  section  13(b)(3); 
and 
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(7)  Multiplying  the  result  orSett?on 
13(bH6)  by  your  share. 

(c)  The  total  production  to  count  (in 
cartons)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

for  acreage: 

(A)  That  is  abandoned: 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fiiil  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Potential  production  lost  due  to 
uninsured  causes; 

(iii)  Unharvested  production  of  mature 
green  and  ri()e  tomatoes  remaining  after 
harvest  has  ended: 

(A)  With  a  classification  size  of  6  x  7  (2^12 
inch  minimum  diameter)  or  larger  for  types 
other  than  cherry,  roma,  or  plum;  or 

(B)  That  grade  in  accordance  with  the 
requirements  specified  in  the  Special 
Provisions  for  cherry,  roma  or  plum  types. 

(iv)  Potential  production  on  unharvested 
acreage  and  potential  production  on  acreage 
when  final  harvest  has  not  been  completed: 

(v)  Potential  production  on  insured  acreage 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  foil 
to  (MDvide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested:  and 

(2)  All  harvested  production  &om  the 
insurable  acreage: 

(i)  That  is  marketed,  regardless  of  grade; 
and 
(ii)  That  is  unmarketed  and: 

(A)  That  grades  eighty-five  percent  (85%) 
or  better  U.S.  No.  1  with  a  classification  size 
of  6  X  7  (2-8/32  inch  minimum  diameter)  or 
larger  for  all  types  except  cherry,  roma,  or 
plum;  or 

(B)  That  grade  in  accordance  with  the 
requirements  specified  in  the  Special 
Provisions  for  cherry,  roma,  or  plum  types. 

(d)  Only  that  amount  of  appraised 
production  that  exceeds  the  difference 
between  the  final  stage  guarantee  and  the 
stage  guarantee  applicable  to  the  acreage  will 
be  production  to  count. 


14.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
clasing  date,  except  as  provided  in  section 
14(0); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effiect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election: 

(d)  Each  vmtten  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
piolicy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.Q.  on  April  25. 
1997. 

Kennedi  D.  Ackamiaii, 
Manager.  Federal  Crop  Insurxince 
Corporation. 
(PR  Doc  97-11351  Filed  4-3»-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaiizalion  Servic* 

8CFR  Part  292 
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Executiva  Offica  for  I 
naviawj  Rapraaantatlon  and 
Appaarancae:  Law  Studanta  and  Law 


AQ8CV:  Department  of  Justice. 
action:  Final  rule. 

mjMMAWY:  This  final  rule  revises  two  of 
the  current  restrictions  on  supervising 
and  compensating  law  students  and  law 
graduates  who  wish  to  represent  aliens 
before  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review,  including  the  Board  of 
Immigration  Appeals  and  the 
Immigration  Courts.  The  number  of 
immigration  cases,  and  thus  the  number 
of  representatives  needed,  has  increased 
in  recent  years.  This  revision  will 
expand  the  pool  of  law  students  and  law 
graduates  eligible  to  represent  aliens  in 
such  hearings. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  June  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Phi  I  bin.  General  (Zk)unsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Church,  Virginia  22041,  telephone 
(703)  305-0470.  or  Janice  B.  Podolny, 
Associate  General  Counsel,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Suite  6100.  Washington,  DC 
20536.  telephone  (202)  514-2895. 
SUPPLEMBITARY  mFORMATION:  On 
October  15, 1996,  the  Executive  Office 
for  Immigration  Review  (EOIR)  and  the 
Immigration  and  Naturalization  Service 
(INS)  published  and  interim  rule  with 
request  for  comments  in  the  Federal 
Register  (61  FR  53609)  amending  8  CFR 
part  292  by  revising  two  of  the  current 
restrictions  on  law  students  and  law 
graduates  who  wish  to  represent  aliens 
before  the  INS  and  EOIR,  including  the 
Board  of  Immigration  Appeals  and  the 
Immigration  Courts.  This  final  rule 
expands  the  pool  of  competent,  properly 
supervised  representatives  for 
individuals  who  might  otherwise  be 
unable  to  obtain  legal  representation  by 
removing  these  two  restrictions  upon 
law  students  and  law  graduates.  The 
number  of  immigration  cases  completed 
in  fiscal  year  1995  totaled  more  than 
168,000,  and  the  need  for  individuals  to 
represent  these  aliens  has  increased. 
Under  this  revised  regulation,  more  law 
students  and  law  graduates  will  be 
available  to  represent  aliens  in 
immigration  proceedings  because 
participants  in  legal  aid  clinics  or 
programs  sponsored  by  both  law  schools 
and  non-profit  organizations  will  be 
eUgible.  These  law  students  and  law 
graduates  will  also  be  able  to  accept 
compensation  tar  their  work  so  long  as 
they  are  not  paid,  either  directly  or 
indirectly,  by  the  alien  whom  they 
represent.  This  will  allow  law  students 
and  law  graduates  to  work  through  legal 
aid  clinics  or  programs  which  provide 
representation  to  aliens  in  immigration 
proceedings  on  a  pro  bono  basis. 

In  response  to  tne  above  rulemaking, 
EOIR  and  INS  received  one  public 
comment.  The  commenter  noted  that 
the  interim  rule  required  law  students  to 
be  supervised  by  a  faculty  member  or  an 
attorney,  but  did  not  provide  for  their 
supervision  by  an  acoredited 
representive.  The  commenter  pointed 
out  that  limiting  law  students' 
supervision  to  faculty  members  or 
attorneys  would  limit  the  availability  of 
law  students  for  pro  bono 
representation,  since  many  non-profit 
organizations  are  stafiiad  by  accrpdited 
representatives  and  not  licensed 
attorneys. 


Since  the  primary  purpose  of  this  rule 
is  to  expand  the  pool  of  competent, 
properly  supervised  representative  for 
individuals  who  might  otherwise  be 
unable  to  obtain  legal  representation, 
this  comment  will  be  accepted. 

In  addition,  the  reference  to  INS 
"regional  commissioner"  in  8  CFR 
§  292.1(a)(2)(iv)  has  been  deleted  and 
replaced  with  "regional  director"  in 
order  to  reflect  a  change  in  the  official 
title  of  these  INS  officials. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  cost  or  prices;  or  significant  adverse 
efiiects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  affects  only  individuals  in  need  of 
legal  representation  before  INS  and/or 
EOIR  and  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  additional 
costs  will  be  incurred  as  a  result  of  this 
rule.  The  purpose  of  this  rule  is  merely 
to  expand  the  pool  of  competent, 
properly  supervised  representatives  for 
individuals  who  might  otherwise  be 
unable  to  obtain  legal  representation. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
No.  12866,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executiire  Order  12612 

This  rule  has  no  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 


accordance  with  Executive  Order  No. 
12612. 

ExecutiTe  Order  12988 

The  rule  complies  with  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  No.  12988. 

List  of  Subfects  in  8  CFR  Part  292 

Administrative  practice  and 
procedure,  Immigration,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  part  292  of  chapter  I  of  Title 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  292-REPRESENTATlON  AND 
APPEARANCES 

1.  The  authority  citation  for  part  292 
continues  to  read  as  follows: 

Antiwrily:  8  U.S.C.  1103, 1252b,  1362. 

2.  In  §  292.1,  paragraphs  (a)(2)(ii).  (iii), 
and  (iv)  are  revised  to  read  as  follows: 

S292.1    Rapresantation  of  others. 

(a)*  *  • 

(2)  *  *  • 

(ii)  In  the  case  of  a  law  student,  he  or 
she  has  filed  a  statement  that  he  or  she 
is  participating,  under  the  direct 
supervision  of  a  faculty  member, 
licensed  attorney,  or  accredited 
representative,  in  a  legal  aid  program  or 
clinic  conducted  by  a  law  school  or 
non-profit  organization,  and  that  he  or 
she  is  appearing  without  direct  or 
indirect  remuneration  from  the  alien  he 
or  she  represents; 

(iii)  In  the  case  of  a  law  graduate,  he 
or  she  has  filed  a  statement  that  he  or 
she  is  appearing  under  the  supervision 
of  a  licensed  attorney  or  accredited 
representative  and  that  he  or  she  is 
appearing  without  direct  or  indirect 
remimeration  from  the  alien  he  or  she 
represents;  and 

(iv)  The  law  student's  or  law. 
graduate's  appearance  is  permitted  by 
the  official  before  whom  he  or  she 
wishes  to  appear  (neunely  an 
inunigration  judge,  district  director, 
officer-in-charge,  regional  director,  the 
Commissioner,  of  the  Board).  The 
official  or  officials  may  require  that  a 
law  student  be  accompanied  by  the 
supervising  faculty  member,  attorney,  or 
accredited  representative. 
•        *        *        *        • 

Dated:  April  24, 1997. 
Janet  Reno, 
A  ttomey  General. 
(FR  Doc  97-11279  Filed  4-30-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapaction 
Sarvica,  USOA 

9CFRPart92 
PoOwt  Na  94-136-q 

Zoological  Park  Qtjarantirta  of 
Ruminants  and  Swina  Importad  From 
Countrias  Whara  Foot-and-Mouth 
Diaaasa  or  Rindarpaat  Exiats 


AGBCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  ruiminants  and 
swine  that  are  imported  from  a  country 
where  foot-and-mouth  disease  or 
rinderpest  exists  into  a  zoological  paric 
in  the  United  States,  to  establish 
conditions  under  which  such  animals 
may  be  moved  from  one  zoo  to  another 
within  the  United  States.  This  change 
will  benefit  zoo  programs  that  move 
animals  for  breeding  and  other 
purposes,  and  will  facilitate  the 
movement  of  animals  for  endangered 
species  breeding  programs,  while 
continuing  to  protect  against  the 
introduction  of  dangerous  animal 
diseases  into  the  United  States. 
EFFECTIVE  DATE:  June  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Morley  Cook,  Senior  Staff  Veterinarian, 
Animals  Program,  National  Center  for 
Import  and  Export.  VS.  APHIS.  4700    . 
River  Road  Unit  39,  Riverdale,  MD 
20737-1228,  (301)  734-6479. 

SUPPtaefTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  animal 
importation  regulations  (contained  in  9 
CFR  part  92  and  referred  to  below  as  the 
regutetions)  prohibit  or  restrict  the 
importation  of  certain  animals  into  the 
United  States  to  prevent  the 
introduction  of  communicable  diseases 
of  livestock.  Among  other  requirements, 
the  r^ulations  restrict  the  importation 
of  ruminants  and  swine  to  prevent  the 
introduction  and  spread  of  foot-and-     , 
mouth  disease  (FN^)  and  rinderpest. 

For  many  years  some  animals 
imported  in  accordance  with  these 
regulation^  have  been  admitted  under 
the  condition  that  they  be  placed  in 
postentry  quarantine  in  zoological  parks 
(zoos)  that  have  been  approved  by 
APHIS  to  receive  such  animals.  We  refer 
to  such  approved  zoos  as  PEQ  Zoos, 
because  they  are  approved  to  hold 
imported  animals  in  postentry 
quarantine  (PEQ).  At  these  zoos,  the 
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imported  animals  are  maintained  in 
facilities  that  prevent  access  to  them  by 
the  public  and  by  domestic  animals,  and 
that  include  requirements  for  waste 
disposal  and  other  matters  that  prevent 
the  dissemination  of  any  diseases  the 
animals  might  carry. 

On  October  31. 1996,  we  published  in 
the  Federal  Register  (61  FR  56165- 
56169,  Docket  No.  94-136-1)  a  proposal 
to  amend  the  regulations  in  9  CFR 
92.404(c)  and  92.504(c),  by  specifying 
the  circumstances  under  which  APHIS 
will  consent  to  the  movement  of 
imported  wild  ruminants  and  swine 
from  a  FEQ  Zoo  to  a  non-PEQ  zoo 
within  the  United  States. 

Commeiits  on  the  proposed  rule 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
December  30, 1996.  \Ve  received  11 
comments  by  that  date.  They  were  from 
zoos,  zoological  and  endangered  species 
associations,  veterinarians  and 
veterinary  associations,  and  animal 
industry  groups.  All  the  comments 
supported  the  proposed  rule,  but  several 
suggested  improvements  or  expansion 
of  its  coverage.  The  comments  are 
discussed  below  by  topic. 

Three  commenters  suggested  that  the 
proposed  procedures  for  allowing 
movement  of  animals  between  zoos 
should  apply  not  only  to  ruminants  and 
swine  from  countries  where  FMD  and 
rinderpest  exist,  but  also  to  animals 
from  countries  where  African  swine 
fever  (ASF),  hog  cholera  (HC),  swine 
vesicular  disease  (SVD),  vesicular 
exanthema  of  swine  (VES),  and 
contagious  bovine  pleuropneumonia 
(CBPP)  exist.  The  comments  suggested 
that  since  reliable  diagnostic 
technologies  exist  for  these  diseases, 
ruminants  and  swine  from  countries 
affiacted  by  these  diseases  should  also  be 
allowed  to  move  between  zoos  after 
spending  at  least  one  year  in  a  postentry 
quarantine  (PEQ)  zoo. 

We  are  not  making  any  changes  to  the 
rule  in  response  to  this  comment,  but 
we  are  evaluating  whether  the  suggested 
changes  should  be  made  in  a  future 
rulemaking.  The  suggested  changes  are 
outside  the  scope  of  the  current 
rulemaking  because  the  proposed  rule 
and  the  affected  sections  of  the 
regulations  deal  only  with  rinderpest 
and  FMD,  not  the  other  diseases 
mentioned  by  the  commenters. 

Three  commenters  suggested  that  the 
rule  should  allow  movement  not  only 
for  Uve  animals,  but  for  carcasses,  body 
parts,  and  biological  specimens,  after 
the  animal  they  were  derived  from  spent 
at  least  one  year  in  a  PEQ  zoo  wnthout 
diagnosis  of  disease.  These  commenters 
believe  that  such  materials  should  be 


allowed  movement  for  scientiBc 
research  or  museum  display  purposes, 
and  that  they  can  be  safely  moved  after 
the  imported  animal  spends  its  first  year 
in  postentry  quarantine.       _ 

We  agree,  and  are  adding  The 
following  sentence  to  §§  92.404(c)(4) 
and  92.504(c)(4):  "The  Administrator 
will  approve  the  movement  of  a  carcass, 
body  part,  or  biological  specimen 
derived  from  an  imported  animal 
subject  to  this  agreement  if  the 
Administrator  determines  that  the 
animal  has  spent  at  least  one  year  in 
quarantine  in  a  FEQ  2^oo  following 
importation  without  showing  clinical 
evidence  of  foot-and-mouth  disease, 
rinderpest,  or  other  communicable 
disease  that  is  exotic  to  the  United 
States  or  for  which  APHIS  has  an 
eradication  or  control  program  in  9  CFR 
chapter  I,  and  determines  that  the 
carcass,  body  part,  or  biological 
specimen  will  be  moved  only  for 
scientific  research  or  museum  display 
purposes." 

Two  commenters  questioned  whether 
APHIS  would  have  adequate  funding 
and  staff  resources  to  provide  the 
oversight,  monitoring,  and  surveillance 
necessary  for  effiective  implementation 
of  the  proposed  changes. 

We  are  not  making  any  change  in 
response  to  this  comment.  We  beUeve 
these  regulations  are  enforceable  and 
that  we  have  adequate  manpower  to 
enforce  them.  Many  variables  can  affiect 
the  level  of  resources  APHIS  can  apply 
to  any  given  program  at  any  given  time; 
however,  APHIS  intends  to  allocate  the 
number  of  staff  hours  necessary  to 
ensure  animals  are  moved  between  zoos 
under  this  program  safely  and  in 
compliance  with  the  regulatory 
requirements. 

One  commenter  suggested  that  APHIS 
should  revise  APHIS  Form  65-B,  which 
is  used  in  animal  importation,  to  reflect 
the  changes  in  the  proposed  rule  and  to 
update  the  form  to  show  the  current 
location  of  the  Animal  Import  Center  in 
Newburgh,  New  York,  instead  of 
CUfton,  New  Jersey.  We  agree,  and  are 
updating  the  form;  however,  no  change 
to  the  regulations  is  necessary  to 
accompUsh  this  revision  of  APHIS  Form 
65-B. 

One  commenter  suggested  that  the 
regulation  should  explicitly  define 
which  official  or  group  within  APHIS 
has  the  authority  to  approve  the 
movement  of  an  animal  from  one  zoo  to 
another. 

We  are  not  making  any  change  in 
response  to  this  comment.  The  proposed 
rule  stated  that  "The  Administrator  will 
approve  the  movement  of  an  imported 
animal  subject  to  this  agreement .  .  ." 
bi  §§92.400  and  92.500, 


"Administrator"  is  defined  to  include 
the  Administrator  of  APHIS,  or  any 
other  APHIS  employee  to  whom 
authority  has  been  or  may  be  delegated 
to  act  in  the  Administrator's  stead. 
Since  work  assignments  and 
organizational  structure  may  change 
frequently  in  APHIS,  it  is  standard 
practice  to  designate  the  Administrator 
as  responsible  for  certain  decisions  and 
activities,  and  to  delegate  this  authority 
to  specific  APHIS  staff  using 
nonregulatory  documentation  internal 
to  the  agency,  which  does  not  require 
notice-and-comment  rulemaking  to 
change.  Persons  who  are  interested  in 
determining  who  has  been  delegated 
authority  to  enforce  particular  sections 
of  the  regulations  (such  as  the  PEQ  Zoo 
provisions)  can  readily  determine  this 
by  contacting  APHIS  headquarters  or  an 
area  office. 

One  commenter  suggested  that  the 
rule  should  specify  a  foolproof  method 
of  animal  identification  to  aid 
enforcement  of  the  rule,  and  that  APHIS 
should  consider  using  new  electronic 
identification  technologies  for  this 
purpose. 

We  are  not  making  any  change  in 
response  to  this  comment.  The  proposed 
rule  allows  movement  of  ruminants  and 
swine  from  a  PEQ  Zoo  only  to  a  2»)0  that 
is  accredited  by  the  American  Zoo  and 
Aquariiun  Association  (AZA),  or  that 
has  facilities  and  procedures  in  place 
related  to  preventing  the  spread  of 
communicable  animal  diseases 
(including  but  not  limited  to  procedures 
for  animal  identification,  record 
keeping,  and  veterinary  care)  that  are 
equivalent  to  those  required  for  AZA 
accreditation.  We  do  not  believe  it  is 
necessary  to  specify  a  particular  means 
of  animal  identification  in  the  final  rule 
because  zoos  already  have  a  strong 
incentive  to  effectively  identify  animals 
for  their  own  purposes  (breeding, 
collection  management,  etc.),  and  the 
AZA  accreditation  process  is  an 
additional  safieguard  to  ensure  that 
identification  and  record  keeping  is 
effective.  Specifying  a  separate.  Federal 
requiremwit  for  identification  would  be 
an  unnecessary  regulatory  burden;  our 
experience  has  been  that  we  can 
effectively  work  with  existing 
identification  procedures  employed  by 
zoos. 

Several  commenters  raised  issues 
related  to  the  proposed  rule's 
description  in  the  agreements  in 
§§  92.404(c)(4)  and  92.504(c)(4),  that 
animals  may  be  moved  from  a  PEQ  Zoo 
only  to  a  zoo  accredited  by  the  AZA,  or 
to  a  non-accredited  zoo  that  "has 
facilities  and  procediues  in  place 
related  to  preventing  the  spread  of 
communicable  animal  diseases 


(including  but  not  limited  to  procedures 
for  animal  identification,  record 
keeping,  and  veterinary  care)  that  are 
equivalent  to  those  required  for  AZA 
accreditation."  There  was  some  concern 
that  this  was  too  open-ended,  and  could 
preclude  some  zoos  from  receiving  such 
animals  only  because  they  do  not  fully 
comply  with  voluminous  AZA 
standards  that  specify  effective  methods 
(but  not  the  only  effective  methods)  to 
safely  receive  and  maintain  the  animals 
without  risk  of  spreading  disease. 

We  are  not  maxing  any  change  based 
on  these  comments,  because  we  believe 
the  rule  clearly  states  that  in  approving 
movements  to  such  zoos,  the 
Administrator  will  focus  on  determining 
whether  the  zoo  has  standards 
equivalent  to  the  AZA  for  preventing 
the  spread  of  animal  diseases.  That 
decision  will  be  made  based  on  whether 
the  receiving  zoo  achieves  the  necessary 
levels  of  biosecurity  (a  performance 
standard  approach),  rather  than  whether 
the  zoo  employs  the  exact  same  facility 
and  procedure  standards  specified  by 
the  AZA  (an  engineering  standard 
approach). 

Miscellaneous 

The  proposed  rule  used  the  phrase 
"or  other  communicable  disease" 
several  times  in  reference  to  the 
observation  of  any  clinical  evidence  of 
disease  from  animals  held  in  isolation 
or  quarantine.  That  phrase  was  intended 
to  refer  to  any  other  communicable 
animal  diseases  that  APHIS  was  either 
trying  to  exclude  from  the  United  States 
or  prevent  from  spreading  in  the  United 
States.  In  the  interest  of  maximum 
clarity,  we  are  changing  the  phrase  "or 
other  communicable  disease"  in  the 
final  rule  to  read  "or  other 
communicable  disease  that  is  exotic  to 
the  United  States  or  for  which  APHIS 
has  an  eradication  or  control  program  in 
9  CFR  chapter  I." 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatoiry 
Fiexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  allows  increased  movement 
of  certain  imported  ruminants  and 
swine  from  one  zoo  to  another  in  the 
United  States.  It  will  not  increase  the 
number  of  such  animals  that  are 
imported.  It  should  not  have  any 


appreciable  impact  on  commerce,  and 
will  primarily  benefit  a  small  number  of 
zoos  that  wish  to  acquire  animals  from 
other  zoos  or  trade  their  own  animals  to 
other  zoos. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and 

(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  existing  information 
collection  and  recordkeeping 
requirements  in  §§92.404  and  92.504 
were  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
imder  OMB  control  number  0579-0040, 
and  we  are  adding  that  control  number 
at  the  end  of  these  sections.  ~ 

List  (rf'Sulqects  in  9  CFR  Fart  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR^part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
AMMALS.  BIROS,  AND  POULTRY. 
AND  CERTAIN  ANIMAL.  BIRD.  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111.  114a,  134a.  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.22.  2.80  and  371.2(d). 

2.  Section  92.404,  paragraph(c)  is 
revised  to  read  as  follows: 

f  92.404    Import  permtts  for  ruminants  and 
tor  ruminant  last  spedmans  for  diagnostic 
purpoest;  and  leservaBon  fees  for  space  at 
quatantlne  facilities  maintained  by  APHIS. 

(c)  Wild  ruminants  from  countries 
where  foot-and-mouth  disease  or 


rinderpest  exists.  This  paragraph  (c) 
applies  to  the  importation  of  Wild 
ruminants,  such  as,  but  not  limited  to, 
giraffes,  deer  and  antelopes,  from 
countries  designated  in  part  94  of  this 
subchapter  as  countries  in  which  foot- 
and-mouth  disease  or  rinderpest  exist. 

(1)  Permits  for  the  importation  of  wild 
ruminants  will  be  issued  only  for 
importations  through  the  Port  of  New 
York,  and  only  if  the  animals  are 
imported  for  exhibition  in  a  PEQ  Zoo. 

A  PEQ  Zoo  is  a  zoological  park  or  other 
place  maintained  for  the  exhibition  of 
live  animals  for  recreational  or 
educational  purposes  that: 

(i)  Has  been  approved  by  the 
Administrator  in  accordance  with 
paragraph  (c)(2)  of  this  section  to 
receive  and  maintain  imported  wild 
ruminants;  and 

(ii)  Has  entered  into  the  agreement 
with  APHIS  set  forth  in  paragraph  (c)(4) 
of  this  section  for  the  maintenance  and 
handhng  of  imported  wild  nuninants. 

(2)  Approval  of  a  PEQ  Zoo  shall  be  on 
the  basis  of  an  inspection,  by  an 
authorized  representative  of  the 
Department,  of  the  physical  facilities  of 
the  establishment  and  its  methods  of 
operation.  Standards  for  acceptable 
physical  facilities  shall  include 
satisfactory  pens,  cages,  or  enclosures  in 
which  the  imported  ruminants  can  be 
maintained  so  as  not  to  be  in  contact 
with  the  general  public  and  free  from 
contact  with  domestic  livestock;  natural 
or  established  drainage  from  the  FEQ 
Zoo  which  will  avoid  contamination  of 
land  areas  where  domestic  livestock  are 
kept  or  with  which  domestic  Uvestock 
may  otherwise  come  in  contact; 
provision  for  the  disposition  of  maniue, 
other  wastes,  and  dead  ruminants 
within  the  PEQ  Zoo;  and  other 
reasonable  facilities  considered 
necessary  to  prevent  the  dissemination 
of  diseases  from  the  PEQ  Zoo.  The 
operator  of  the  PEQ  Zoo  shall  have 
available  the  services  of  a  full-time  or 
part-time  veterinarian,  or  a  veterinarian 
on  a  retainer  basis,  who  shall  make 
periodic  examinations  of  all  animals 
maintained  at  the  PEQ  Zoo  for  evidence 
of  disease;  who  shall  make  a  post- 
mortem examination  of  each  animal  that 
dies;  and  who  shall  make  a  prompt 
report  of  suspected  cases  of  contagious 
or  communicable  diseases  to  an  APHIS 
representative  or  the  State  agency 
responsible  for  livestock  disease  control 
programs. 

(3)  Manure  and  other  animal  wastes 
must  be  disposed  of  within  the  PEQ  Zoo 
park  for  a  minimum  of  one  year 
following  the  date  an  imported  wild 
ruminant  enters  the  zoo.  If  an  APHIS 
veterinarian  determines  that  an 
imported  ruminant  shows  no  signs  of 
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any  communicable  disease  or  exposure 
to  any  such  disease  during  this  1-year 
period,  its  manure  and  other  wastes 
need  not  be  disposed  of  within  the  zoo 
after  the  1-year  period.  If,  however,  an 
APHIS  veterinarian  determines  that  an 
imported  ruminant  does  show  signs  of 
any  communicable  disease  during  this 
1-year  period,  an  APHIS  veterinarian 
will  investigate  the  disease  and 
determine  whether  the  ruminant's 
manure  and  other  wastes  may  safely  be' 
disposed  of  outside  the  zoo  after  the  1- 
year  period  has  ended. 

(4)  Prior  to  the  issuance  of  an  import 
permit  under  this  section,  the  operator 
of  the  approved  PEQ  Zoo  to  which  the 
imported  ruminants  are  to  be  consigned, 
and  the  importer  of  the  ruminants,  if 
such  operator  and  importer  are  different 
parties,  shall  execute  an  agreement 
covering  each  ruminant  or  group  of 
ruminants  for  which  the  import  permit 
is  requested.  The  agreement  shall  be  in 
the  following  form: 

Agreement  for  the  Importation.  Quarantine 
and  Exhibition  of  Certain  Wild  Ruminants 
and  Wild  Swine 

,  operator(s)  of  the  zoological  park 

knotra  as (Name) 

located  at (City  and 

state),  and (Importer) 

hereby  request  a  permit  for  the  importation 

of (Number  and  kinds  of  animals) 

for  exhibition  purptoses  at  the  said  zoological 
[Mrk,  said  animals  originating  in  a  country 
where  foot-and-mouth  disease  or  rinderpest 
exists  and  being  subject  to  restrictions  under 
regulations  contained  in  part  92,  title  9,  Code 
of  Federal  Regulations. 

In  making  this  request,  it  is  understood  and 
agreed  that: 

1.  The  animals  for  which  an  import  permit 
is  requested  wilhbe  held  in  isolation  at  a  port 
of  embarkation  in  the  country  of  origin, 
approved  by  the  Administrator  as  a  port 
having  facilities  which  are  adequate  for 
maintaining  wild  animals  in  isolation  from 
all  other  animals  and  having  veterinary 
su[>ervision  by  officials  of  the  country  of 
origin  of  the  animals.  Such  animals  will  be 
held  in  such  isolation  for  not  less  than  60 
days  under  the  supervision  of  the  veterinary 
service  of  that  country  to  determine  whether 
the  animals  show  any  clinical  evidence  of 
foot-and-mouth  disease,  rinderpest,  or  other 
communicable  disease  that  is  exotic  to  the 
United  States  or  for  which  APHIS  has  an 
eradication  or  control  program  in  9  CFR 
chapter  I,  and  to  assure  that  the  animals  will 
not  have  been  exposed  to  such  a  disease 
within  the  60  days  next  before  their 
exportation  from  that  country. 

2.  Shipment  will  be  made  direct  firom  such 
port  of  embarkation  to  the  port  of  New  York 
as  the  sole  port  of  entry  in  this  country.  If 
shipment  is  made  by  ocean  vessel  the 
animals  will  not  be  unloaded  in  any  foreign 
port  en  route.  If  shipment  is  made  by  air,  the 
animals  will  not  be  unloaded  at  any  port  or 
other  place  of  landing,  except  at  a  port 
approved  by  the  Administrator  as  a  port  not 
located  in  a  country  where  rinderpest  or  foot- 


and-mouth  disease  exists  or  as  a  port  in  such 
a  country  having  facilities  and  inspection 
adequate  for  maintaining  wild  animals  in 
isolation  from  all  other  animals. 

3.  No  ruminants  or  swine  will  be  aboard 
the  transporting  vehicle,  vessel  or  aircraft, 
except  those  for  which  an  import  permit  has 
been  issued. 

4.  The  animals  will  be  quarantined  for  not 
less  than  30  days  in  the  Department's  Animal 
Import  Center  in  Newbui;gh,  New  York. 

5.  Upon  release  from  quarantine  the 
animals  will  be  delivered  to  the  zoological 
park  named  in  this  agreement  to  become  the 
property  of  the  park  and  they  will  not  be 
sold,  exchanged  or  removed  from  the 
premises  without  the  prior  consent  of  APHIS. 
If  moved  to  another  zoological  park  in  the 
United  States,  the  receiving  zoological  park 
must  be  approved  by  the  Administrator  in 
accordance  with  paragraph  6  of  this 
agreement. 

6.  The  Administrator  will  approve  the 
movement  of  an  imported  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spient  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
following  importation  without  showing 
clinical  evidence  of  foot-and-foot  mouth 
disease,  rinderpest,  or  other  communicable 
disease  that  is  exotic  to  the  United  States  or 
for  which  APHIS  has  an  eradication  or 
control  program  in  9  CFR  chapter  I,  and 
determines  that  the  receiving  zoological  park 
is  accredited  by  the  American  Zoo  and 
Aquarium  Association  (AZA),  or  the 
receiving  zoological  park  has  facilities  and 
procedures  in  place  related  to  preventing  the 
spread  of  communicable  animal  diseases 
(including  but  not  limited  to  procedures  for 
animal  identification,  reco'd  keeping,  and 
veterinary  care)  that  are  equivalent  to  those 
required  for  AZA  accreditation.  The 
Administrator  will  approve  the  movement  of 
a  carcass,  body  part,  or  biological  specimen 
derived  from  an  imported  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spent  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
following  importation  without  showing 
clinical  evidence  of  foot-and-foot  mouth 
disease,  rinderf)est,  or  other  communicable 
disease  that  is  exotic  to  the  United  States  or 
for  which  APHIS  has  an  eradication  or 
control  program  in  9  CFR  chapter  I,  and 
determines  that  the  carcass,  body  part,  or 
biological  sp)ecimen  will  be  moved  only  for 
scientific  research  or  museum  display 
purposes. 

(Signature  of  importer) 

Subscribed  and  sworn  to  before  me  this 
day  of , _. 

(Title  or  designation) 
(Name  of  zoological  park) 

By  

(Signature  of  officer  of  zoological  park) 

(Title  of  officer) 
Subscribed  and  sworn  to  before  me  this 

day  of , . 

(Title  or  designation) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  0579-0040.) 


3.  Section  92.504,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  92.504    Import  permits  for  swine  and  for 
swine  specimens  for  diagnostic  purposes; 
and  reservation  fees  for  space  at  quarantine 
facilities  maintained  by  APHiS. 

•        *        •        •        * 

(c)  Wild  swine  from  countries  where 
foot-and-mouth  disease  or  rinderpest 
exists.  This  paragraph  (c)  applies  to  the 
importation  of  wild  swine  from 
countries  designated  in  part  94  of  this 
subchapter  as  countries  in  which  foot- 
and-mouth  disease  or  rinderpest  exist. 

(1)  Permits  for  the  importation  of  wild 
swine  will  be  issued  only  for 
importations  through  the  Port  of  New 
York,  and  only  if  the  animals  are 
imported  for  exhibition  in  a  PEQ  Zoo. 

A  PEQ  Zoo  is  a  zoological  park  or  other 
place  maintained  for  the  exhibition  of 
live  animals  for  recreational  or 
educational  purposes  that: 

(i)  Has  been  approved  by  the 
Administrator  in  accordance  with 
paragraph  (c)(2)  of  this  section  to 
receive  and  maintain  imported  wild 
swine;  and 

(ii)  Has  entered  into  the  agreement 
with  APHIS  set  forth  in  paragraph  (c)(4) 
of  this  section  for  the  maintenance  and 
handling  of  imported  wild  swine. 

(2)  Approval  of  a  PEQ  21oo  shall  be  on 
the  basis  of  an  inspection,  by  an 
authorized  representative  of  the 
Department,  of  the  physical  facilities  of 
the  establishment  and  its  methods  of 
operation.  Standards  for  acceptable 
physical  facilities  shall  include 
satisfactory  pens,  cages,  or  enclosures  in 
which  the  imported  swine  can  be 
maintained  so  as  not  to  be  in  contact 
with  the  general  public  and  free  from 
contact  with  domestic  livestock;  natural 
or  established  drainage  firom  the  PEQ 
Zoo  which  will  avoid  contamination  of 
land  areas  where  domestic  livestock  are 
kept  or  with  which  domestic  livestock 
may  otherwise  come  in  contact; 
provision  for  the  disposition  of  manure, 
other  wastes,  and  dead  swine  within  the 
PEQ  Zoo;  and  other  reasonable  facilities 
considered  necessary  to  prevent  the 
dissemination  of  diseases  hY>m  the  PEQ 
Zoo.  The  operator  of  the  PEQ  Zoo  shall 
have  available  the  services  of  a  full-time 
or  part-time  veterinarian,  or  a 
veterinarian  on  a  retainer  basis,  who 
shall  make  periodic  examinations  of  all 
animals  maintained  at  the  PEQ  Zoo  for 
evidence  of  disease;  who  shall  make  a 
post-mortem  examination  of  each 
animal  that  dies;  and  who  shall  make  a 
prompt  report  of  suspected  cases  of 
contagious  or  communicable  diseases  to 
appropriate  state  or  federal  livestock 
sanitary  officials. 


(3)  Manure  and  other  animal  wastes 
must  be  disposed  of  within  the  PEQ  Zoo 
park  for  a  minimum  of  one  year 
following  the  date  an  imported  wild 
swine  enters  the  zoo.  If  an  APHIS 
veterinarian  determines  that  an 
imported  swine  shows  no  signs  of  any 
communicable  disease  during  this  1- 
year  period,  its  manure  and  other  wastes 
need  not  be  disposed  of  within  the  zoo 
after  the  1-year  period.  If,  however,  an 
APHIS  veterinarian  determines  that  the 
swine  does  show  signs  of  any 
communicable  disease  during  this  1- 
year  period,  an  APHIS  veterinarian  will 
investigate  the  disease  and  determine 
whether  the  swine's  manure  and  other 
wastes  may  safely  be  disposed  of 
outside  the  zoo  after  the  1-year  period 
has  ended. 

(4)  Prior  to  the  issuance  of  an  import 
permit  under  this  section,  the  operator 
of  the  approved  PEQ  Zoo  to  which  the 
imported  swine  are  to  be  consigned,  and 
the  importer  of  the  swine,  if  such 
operator  and  importer  are  different 
parties,  shall  execute  an  agreement 
covering  each  swine  or  group  of  swine 
for  which  the  import  permit  is 
requested.  The  agreement  shall  be  in  the 
following  form: 

Agreement  for  the  Importation,  Quarantine 
and  Exhibition  of  Certain  WHd  Ruminants 
and  Wild  Swine 


,  operatorfs)  of  the  zoological  park 

known  as (Name) 

(City  and 
(Importer) 


located  at . 
state),  and . 


hereby  request  a  permit  for  the  importation 

of (Number  and  kinds  of  animals) 

for  exhibition  purp>oses  at  the  said  zoological 
park,  said  animals  originating  in  a  country 
where  foot-and-mouth  disease  or  rinderpest 
exists  and  being  subject  to  restrictions  under 
regulations  contained  in  part  92,  title  9,  Code 
of  Federal  Regulations. 

In  making  this  request,  it  is  understood  and 
agreed  that: 

1.  The  animals  for  which  an  import  permit 
is  requested  will  be  held  in  isolation  at  a  port 
of  embarkation  in  the  country  of  origin, 
approved  by  the  Administrator  as  a  port 
having  focilities  which  are  adequate  for 
maintaining  wild  animals  in  isolation  from 
all  other  animals  and  having  veterinary 
supervision  by  officials  of  the  country  of 
origin  of  the  animals.  Such  animals  will  be 
held  in  such  isolation  for  not  less  than  60 
days  under  the  sup)ervision  of  the  veterinary 
service  of  that  country  to  determine  whether 
the  animals  show  any  clinical  evidence  of 
foot-and-mouth  disease,  rinderp>est,  or  other 
communicable  disease  that  is  exotic  to  the 
United  States  or  for  which  APHIS  has  an 
eradication  or  control  program  in  9  CFR 

.  chapter  i,  and  to  assure  that  the  animals  will 
not  have  been  exposed  to  such  a  disease 
within  the  60  days  next  before  their 
exportation  from  that  country. 

2.  Shipment  will  be  made  direct  from  such 
port  of  embarkation  to  the  port  of  New  York 
as  the  sole  pmrt  of  entry  in  this  country.  If 


shipment  is  made  by  ocean  vessel,  the 
animals  will  not  be  unloaded  in  any  foreign 
port  en  route.  If  shipment  is  made  by  air,  the 
animals  will  not  be  unloaded  at  any  port  or 
other  place  of  landing,  except  at  a  port 
approved  by  the  Administrator  as  a  port  not 
located  in  a  country  where  rinderp>cst  or  foot- 
and-mouth  disease  exists  or  as  a  p>ort  in  such 
a  country  having  facilities  and  inspection 
adequate  for  maintaining  wild  animals  in 
isolation  imm  all  other  animals. 

3.  No  ruminants  or  swine  will  be  aboard 
the  transporting  vehicle,  vessel  or  aircraft, 
except  those  for  which  an  import  permit  has 
been  issued. 

4.  The  animals  will  be  quarantined  for  not 
less  than  30  days  in  the  Department's  Animal 
Import  Center  in  Newburgh,  New  York. 

5.  Upon  release  frx)m  quarantine  the 
animals  will  be  delivered  to  the  zoological 
park  named  in  this  agreement  to  become  the 
property  of  the  park  and  they  will  not  be 
sold,  exchanged  or  removed  from  the 
premises  without  the  prior  consent  of  APHIS. 
If  moved  to  another  zoological  park  in  the 
United  States,  the  receiving  zoological  park 
must  be  approved  by  the  Administrator  in 
accordance  with  paragraph  6  of  this 
agreement. 

6.  The  Administrator  will  approve  the 
movement  of  an  imported  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spent  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
following  importation  without  showing 
clinical  evidence  of  foot-and-mouth  disease, 
rinderpest,  or  other  communicable  disease 
that  is  exotic  to  the  United  States  or  for 
which  APHIS  has  an  eradication  or  control 
program  in  9  CFR  chapter  I,  and  determines 
that  the  receiving  zoological  park  is 
accredited  by  the  American  Zoo  and 
Aquarium  Association  (AZA),  or  the 
receiving  zoological  park  has  {acilities  and 
procedures  in  place  related  to  preventing  the 
spread  of  communicable  animal  diseases 
(including  but  not  limited  to  procedures  for 
animal  identification,  record  keeping,  and 
veterinary  care)  that  are  equivalent  to  those 
required  for  AZA  accreditation.  The 
Administrator  will  approve  the  movement  of 
a  carcass,  body  part,  or  biological  sptecimen 
derived  from  an  imported  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spent  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
following  importation  without  showing 
clinical  evidence  of  foot-and-foot  mouth 
disease,  rinderpest,  or  other  communicable 
disease  that  is  exotic  to  the  United  States  or. 
for  which  APHIS  has  an  eradication  or 
control  program  in  9  CFR  chapter  I,  and 
determines  that  the  carcass,  body  part,  or 
biological  specimen  will  be  moved  only  for 
scientific  research  or  museum  display 
purposes. 

(Signature  of  importer) 

Subscribed  and  sworn  to  before  me  this 
day  of , . 

(Title  or  designation) 

(Name  of  zoological  park) 

By   

(Signature  of  officer  of  zoological  park) 


(Title  of  officer) 

Subscribed  and  sworn  to  before  me  this 
day  of , . 

(Title  or  designation) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  0579-0040.) 

Done  in  Washington,  DC,  this  24th  day  of 

April  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  97-11313  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  304, 308, 310, 327,  381. 
416.  and  417 

(Doctot  No.  97-02811] 

Technical  Conference:  Revlewf  o(  E. 
coN  Testing 

AQB«CY:  Food  Safety  and  Inspection 

Service. 

ACTION:  Notice  of  technical  conference. 

SiMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
technical  conference  on  May  8, 1997. 
The  purpose  of  the  conference  is  to 
provide  an  opportunity  for  industry, 
academia,  and  other  interested  parties  to 
discuss  with  FSIS  new  information 
based  on  the  first  3  months  of  testing 
meat  and  poultry  for  the  presence  of 
gisneric  E.  coli  bacteria,  llie  E.  colt 
verification  testing  was  required  by 
FSIS's  final  rule  "Pathogen  Reduction: 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems,"  pubUshed  on 
July  25,  1996. 

DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  4:30  p.m.  on  May  8, 1997. 
ADDRESSES:  The  one-day  conference 
will  be  held  at  the  Holiday  Inn  Rosslyn 
Westpark  Hotel.  1900  North  Fort  Myer 
Drive,  Arlington,  VA  22209.  The  hotel 
has  reserved  a  block  of  rooms  until 
April  24  for  participants  in  the  technical 
conference.  Please  contact  the  hotel  at 
(800)  368-3408  and  cite  code  FSI  to 
make  reservations. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  register  for  the  conference,  contact 
Ms.  Mary  Gioglio  at  (202)  501-7244, 
(202)  501-7138,  or  FAX  (202)  501-7642. 
To  arrange  for  the  presentation  of 
technical  data,  contact  Ms.  Susan 
Knower  (202)  501-6022,  FAX  (202) 
501-6929.  Presenters  are  asked  to 
submit  one  original  and  two  copies  of 
written  comments  to:  FSIS  Docket  Clerk, 
Docket  #97-028N,  U.S.  Department  of 
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Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102  Cotton  Annex 
Building,  300  12th  Street.  SW., 
Washington,  DC  20250-3700.  Persons 
wishing  to  present  technical  data  are 
asked  to  bring  150  copies  of  their  data 
for  distribution  to  participants  in  the 
conference.  Participants  who  require  a 
sign  language  interpreter  or  other 
special  acconunodations  should  contact 
Ms.  Gioglio  at  the  above  telephone  or 
FAX  numbers  by  April  30,  1997. 

SUPPlBNBfTARY  INFORMATION:  The  final 
rule  on  Pathogen  Reduction  and 
HACCP.  published  on  July  25, 1996, 
required  all  slaughter  establishments  to 
test  for  E.  coli  at  a  frequency  based  on 
production  volume  to  verify  that  plants 
are  meeting  the  established  performance 
criteria.  In  the  preamble  to  the  final 
rule,  FSIS  solicited  comments  and 
infiDrmation  on  a  number  of  technical 
issues  concerning  the  protocols  for  E. 
coli  testing  and  announced  that 
conferences  would  be  held  to  discuss 
these  issues. 

The  first  conference  was  held  on 
Septemberl2  and  13, 1996.  Participants 
discussed  issues  such  as  testing 
frequency,  sampling  procedures,  and 
revision  of  the  testing  protocol  to  better 
account  for  differing  establishment 
characteristics. 

At  the  follow-up  conference  on  May 
8,  a  panel  of  industry  and  academia 
representatives  will  make  presentations 
on  E.  coli  verification  testing  by 
establishments  that  slaughter  various 
types  or  subspecies  of  meat  and  poultry 
and  disciiss  their  observations  and 
views.  The  new  information  should 
determine  whether,  and  to  what  extent, 
changes  are  warranted  in  the  testing 
protocol. 

Transcripts  of  the  conference  will  be 
available  in  the  FSIS  Docket  Room. 

Done  at  Washington,  DC,  on  April  24, 
1997. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


t|.  Billy. 

A  dministmtor. 

IFR  Doc.  97-11315  Filed  4-30-97;  8:45  am) 
I  COOE  341»-OlfMI 


[Docket  Na  95-CE-31-AD; 
10004;  AD  97-09-Oq 

RIN  2120-AA64 


AIIIMIUIIWIII  il9— 


Airworthiness  Directives;  AeroSpace 
Technologies  of  Australia  Limited 
(Formerly  Government  Aircraft 
Factories),  Nomad  Idodels  N22S,  N22B. 
and  N24A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  AD  82-25-09 
which  ciirrently  requires  repetitively 
inspecting  the  pilot  and  co-pilot  control 
wheel  suh-assemblies  for  cracks,  and  if 
cracked,  modifying  the  cracked  part  on 
the  AeroSpace  Technologies  of 
Australia,  Limited  (ASTA),  formerly 
Government  Aircraft  Factories  (GAF) 
Nomad  Models  N22S,  N22B,  and  N24A 
airplanes.  This  action  would  retain  the 
repetitive  inspection  of  the  pilot  and  co- 
pilot control  wheel  sub-assemblies  for 
cracks,  but  would  include  a 
modification  that  would  terminate  the 
repetitive  inspections  by  replacing  or  re- 
working the  control  wheel  sub-assembly 
with  a  part  of  improved  design.  This 
superseding  action  is  prompted  by 
cracking  in  the  control  wheel  sub- 
assemblies and  the  manufacture  of  an 
improved  part  that  would  terminate  the 
repetitive  inspection.  The  actions 
specified  by  this  Ad  are  intended  to 
prevent  feilure  of  the  pilot's  and  co- 
pilot's control  wheels,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 
DATES:  Effective  June  23,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  23, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
AeroSpace  Technologies  of  Australia, 
Limited,  ASTA  DEFENCE,  Private  B«^ 
No.  4,  Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-31-AD, 
Room  1558,  601  E.  12th  Sti^et.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  3960  Paramoimt  Blvd.,  Lakewood. 
California,  90712;  telephone  (562)  627- 
5224;  facsimile  (562)  627-5210. 

SUPPLEMBITARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Nomad  Models  N22S,  N22B, 
and  N24A  airplanes  was  published  in 
the  Federal  Register  on  December  26, 
1996  (61  PR  67965).  This  action 
proposed  to  supersede  AD  82-25-09 
with  a  new  AD  that  would  retain  the 
repetitive  100  hour  time-in-service  (TIS) 
inspections  for  cracks  on  the  pilot's  and 
co-pilot's  control  wheel  sub-assembly 
(ASTA  part  number  (P/N)  l/N-45-1208) 
in  the  area  adjacent  to  the 
circimiferential  weld  adjoining  the  shaft 
spigot  to  each  control  wheel  back 
support  plate,  modifying  any  cracked 
assembly  by  replacing  the  assembly 
with  a  part  of  improved  design  (ASTA 
P/N  2/N-45-1208  or  an  FAA  approved 
equivalent  part),  or  re- working  the 
assembly  with  approved  re-worked 
parts  (ASTA  P/N  l/N-03-734  or  an 
FAA  approved  equivalent  part),  and  if 
there  are  no  signs  of  cracking  during 
these  inspections,  terminating  the 
repetitive  inspections  by  accomplishing 
the  modification  to  the  control  wheel 
sub-assemblies  with  parts  of  improved 
design.  This  modification  is  considered 
a  terminating  action  for  the  repetitive 
inspections  required  in  AD  82-25-09. 

Interested  persons  have  been  afforded 
an  opportunify  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Relevant  Service  Information 

Accomplishment  of  this  action  would 
be  in  accordance  with  Government 
Aircraft  Factories  (GAF)  Nomad  Alert 
Service  Bulletin  (SB)  AS/B  ANMD-27- 
27,  Revision  1,  dated  November  5, 1982. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  cmy  additional  burden 
upon  the  public  than  was  already 
proposed. 


CostlnqMct 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  r^istry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
6  work  hours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $1,592  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $29,280  or  $1,952  per 
airplane.  This  figure  is  based  on  the  cost' 
of  the  initial  inspection  and 
modification  and  does  not  account  for 
the  repetitive  inspections  that  may 
occur  prior  to  the  proposed 
modification.  The  FAA  has  no  way  to 
determine  the  number  of  airplanes  that 
may  have  already  accomplished  this 
action. 

Rsgulatoiy  InqMct 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"signfficant  rule"  imder  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act  A  copy  of  the  final 
evaluation  prepared  fbr  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
undor  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  3fl 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordin^y,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Airthorily:  49  U.S.Q  106(g),  40113. 44701. 

130.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
removing  AD  82-25-09  and  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

97-oa-Oe    Aaro^aca  TedmologiBa  oT 

Aoatralia  (ASTA)  (fbnnerly  GoveranMBl 
Aircraft  Faclories):  Amendment  No.  39- 
10004:  Docket  No.  95-CE-31-AD; 
Supersedes  AD  82-25-09,  Amendment 
39-4510. 

Applicability:  Nomad  Models  N22S,  N22B, 
and  N24A  airplanes,  all  serial  numbers, 
certificated  in  any  categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
■ubject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
aocordancx  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Comfdiance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  feilurs  of  the  pilot's  and  co- 
pilot's control  wheels,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  pilot  and  co-pilot  control 
wheel  sub-assembly  (ASTA  part  number  (P/ 
N)  l/N-45-1208)  for  structural  cracking  in 
the  area  adjacent  to  the  circumferential  weld 
adjoining  the  shaft  spigot  to  each  control 
wheel  back  support  plate  in  aorordancw  vrith 
"2.  AccompUslunent  Instructions"  section, 
"Part  A — Inspection"  paragraphs  in 
Government  Aircraft  Factories  (GAF)  Nomad 
Alert  Service  Bulletin  (SB)  AS/B  ANMD-27- 
27,  Revision  1,  dated  November  5, 19B2. 

(1)  If  no  cracks  are  visibfe,  repetitively 
inspect  the  control  wheel  sub-assemblies  at 
intervals  not  to  exceed  100  hours  TIS  in 
accordance  with  the  "2.  Accomplishment 
Instructions"  section,  "Fart  A — inspection" 
paragraphs  in  GAF  Nomad  Alert  SB  AS/B 
ANMD-27-27,  Revision  1,  dated  November 
5, 1982  until  the  accomplishment  of 
paragrai^  (b)  of  this  AD. 

(2)  If  cracks  are  visible  during  any 
inspection  required  by  this  AD,  prior  to 
further  Qight,  modify  the  control  wheel  sub- 
assemblies by  replacing  or  re-woridng  the 
-crecked  part  with  parts  of  improved  design 
(ASTA  P/N  2/N-45-1208  or  l/N-03-734 


(rewrorioBd  part)  or  the  FAA  af^noved 
equivalent)  in  accordance  with  die  "2. 
Accomplishment  Instruction^'  sactioo,  "Peat 
B — Modification  by  Replacement  or  Revraik" 
paragraphs  in  GAF  Nomad  Alert  SB  AS/B 
ANMD-27-27.  Revision  1,  dated  November 
5, 1982. 

(b)  Upon  the  accumulation  of  300  hours 
TIS  after  the  effipctive  data  of  diis  AD,  modify 
the  control  wheel  tub-assemblies  (ASTA  P/ 
N  l/N-45-1208)  by  replacing  the  assembUes 
or  re-working  the  assemblies  with  parts  of 
improved  design  (ASTA  P/N  2/N-45-120e  or 
P/N  l/N-03-734,  respectively  or  the  FAA 
approved  equivalent)  in  acoKdance  with  the 
"2.  Accomplishment  Instruction^'  section.  ■ 
"Part  B-^4odification  by  Replacement  or 
Reworic"  paragraphs  in  GAF  Nomad  Alert  SB 
AS/B  ANMD-27-27,  Revision  1.  dated 
November  5, 1982. 

(c)  Accomplishment  of  the  modification  in 
paragraph  (b)  of  this  AD  is  considered  a 
terminating  action  for  the  repetitive 
inspections  required  in  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
acaxdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  3960  Paramount  Blvd.. 
Lakewood,  California,  90712;  telephone  (562) 
627-5224;  fecsimile  (562)  627-5210.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may.add  comments  and  then  send  it  to 
the  Manager,  Los  Angeles  Aircraft 
CertificatiMi  Office. 

Note  Z:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Los  Angeles  Aircraft 
Certification  Office. 

(fi  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  Government  Aircraft 
Factories  Nomad  Alert  Service  Bulletin  AS/ 
B  ANMD-27-27.  Rev.  1,  dated  November  5. 
1982.  This  incorpotatim  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AeroSpace  Technologies  of  Australia. 
limited.  ASTA  IKFENCE,  Private  Bag  Na  4. 
Beach  Road  Lara  3212,  Victoria.  Australia. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  CounseL 
Room  1558, 601 E.  12th  Street  Kansas  Qty. 
Missouri,  or  at  the  Office  of  the  Federal 
Ragister,  800  North  Capitol  Street  NW..  suite 
700.  Washington,  DC 

(g)  This  Amendment  supersedes  AD  82- 
25-09,  Amendment  39-4510. 

(h)  This  Amendment  (39-10004)  becomes 
effsctive  on  June  23, 1997. 
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Issued  in  Kansas  City,  Missouri,  on  April 
21. 1997. 

Larry  D.Malir, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-10883  Filed  4-30-97;  8:45  am] 
HUMQ  COM  4eiO-19-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

\PockmHo.96-AHE-S4; 
8996;  AD  97-09-02] 

nM2120-AA64 


AnwndiTMnt  3^— 


Aineorthiness  Diractives;  CFM 
International  CFM56-5C  Series 
Turtxifan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMAHY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  CFM  hitemational 
C^M56-5C  series  turtrafan  engines,  that 
requires  a  reduction  of  the  low  cycle 
&tigue  (LCF)  retirement  lives  for  certain 
high  pressure  turbine  rotor  (HPTR)  front 
shafts.  HPTR  front  air  seals.  HPTR  disks, 
booster  spools,  and  low  pressure  turbine 
rotor  (LPTR)  stage  3  disks.  This 
amendment  is  prompted  by  results  of  a 
refined  life  analysis  performed  by  the 
manufacturer  which  revealed  minimum 
calculated  LCF  lives  lower  than 
published  LCF  retirement  lives.  The 
actions  specified  by  this  AO  are 
intended  to  prevent  an  LCF  foilure  of 
the  HPTR  front  shaft.  HPTR  front  air 
seal,  HPTR  disk,  booster  spool,  and 
LPTR  stage  3  disk,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  aircraft. 

DATES:  Effective  June  30. 1997. 

FOR  Rjimei  eroHMATiON  contact: 

Glorianne  Messemer.  Aerosf>ace 
Engineer,  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Burlington.  MA  01803-5299;  telephone 
(617) 238-7132. fax  (617)  238-7199. 

suppLEMan-ARY  mformation:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  CFM  International 
(CFMI)  CFM56-5C2/G-5C3/G,  and  -5C4 
series  turbofan  engines  was  published 
in  the  Federal  Register  on  March  26. 
1996  (61  FR  13110).  That  action 
proposed  to  require  a  reduction  of  the 
low  cycle  fatigue  (LCF)  retirement  lives 
for  certain  high  pressure  turbine  rotor 


(HPTR)  front  shafts,  HPTR  front  air 
seals,  HPTR  disks,  booster  spools,  and 
low  pressure  turbine  rotor  (LPTR)  stage 
3  disks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  object  to  the  use  of 
an  AD  to  accomplish  lifia  limit  changes, 
and  suggest  instead  that  operators 
incorporate  the  new  limits  into  their 
FAA-approved  maintenance  programs. 
One  conunenter  argues  that  the  use  of 
the  AD  process  places  unnecessary 
bindens  on  operators  through  additional 
record  keeping.  That  commenter 
suggests  alternatively  that  if  the  FAA 
does  issue  the  AD.  a  new  paragraph  be 
added  that  states  that  incorporating  the 
requirements  of  paragraphs  (a)  through 
(f)  into  an  operator's  maintenance 
program  should  be  considered 
compliance  with  the  AD  and  that  after 
making  that  incorporation  the  AD 
would  no  longer  apply.  The  FAA  does 
not  concur.  Service  life  limits  that 
appear  as  airworthiness  limitations  at 
the  time  of  type  certification  can  be 
changed  to  more  restrictive  limits  only 
by  way  of  rulemaking  through  an  AD.  A 
change  to  one  operator's  maintenance 
program  alone  will  not  mandate  new, 
more  restrictive,  life  limits  for  other 
operators.  While  these  new  limits  may 
have  appeared  in  service  instructions  or 
manuals  before  an  AD  is  published,  the 
FAA  must  complete  the  change  by 
publishing  the  final  rule  AD.  The  FAA 
believes  that  recording  the  AD  and  its 
accomplishment  is  no  more  burdensome 
on  operators  than  making  changes  to 
their  maintenance  program  to 
specifically  incorporate  the  same 
changes.  Under  the  commenter's 
proposal,  additional  record  keeping  may 
be  necessary  to  ensure  that  piuchasers 
or  other  users  of  that  operator's  aircraft, 
who  may  not  have  FAA-approved 
maintenance  programs,  comply  with  the 
new.  more  restrictive  limits.  The  FAA 
also  does  not  concur  with  the 
commenter's  proposed  new  paragraph 
which  provides  that  once  the  changes 
are  incorporated  into  a  maintenance 
program  the  requirements  of  the  AD 
would  no  longer  apply,  including  the 
requirement  that  the  changes  may  not  be 
further  adjusted  without  FAA  approval. 
The  FAA  believes  that  these  changes  to 
life  limits  must  be  finalized  in  the  form 
of  an  AD,  and  that  no  changes  to  the 
proposed  AD  are  necessary. 

Two  commenters  note  that  the  booster 
spool  life  of  13,800  cycles  identified  in 
paragraph  (d)  of  the  AD  is  1 ,200  cycles 
since  new  (CSN)  less  that  the  Chapter  05 
life  noted  in  Revision  3  of  the  CFMSd- 


5C  Engine  Shop  Manual  (ESM),  dated 
December  1, 1995.  The  FAA  does  not 
concur.  An  initial  booster  spool  life  for 
the  CFM56-5C2/G.  -5C3/G,  and  -5C4 
series  engines  of  13,900  CSN  was 
introduced  by  Temporary  Revision  (TR) 
TR-05-003,  dated  October  7, 1994. 
Temporary  Revision  TR-05-007.  dated 
October  28. 1994.  reduced  the  life  to 
13.000  CSN.  The  FAA  has  revised 
paragraph  (d)  of  this  final  rule  to  state 
a  life  of  13,000  CSN  to  be  consistent 
with  current  published  life. 

Two  commenters  note  that  the  LPTR 
stage  3  disk  Ufe  of  8.630  cycles 
identified  in  paragraph  (e)  of  the  AD  is 
930  CSN  higher  than  the  Chapter  05  life 
stated  in  Revision  3  of  the  CFM56-5C 
ESM,  dated  December  1,  1995.  The  FAA 
does  not  concin.  An  initial  LPTR  stage 
3  disk  life  for  the  CFM56-5C2/G.  -5C3/ 
G.  and  -5C4  series  engines  of  9.200  CSN 
was  introduced  by  TR-05-004,  dated 
October  7,  1994.  Temporary  Revision 
TR-05-008,  dated  October  28. 1994, 
reduced  the  life  to  7.000  CSN.  The  FAA 
has  revised  paragraph  (e)  of  this  final 
rule  to  state  a  life  of  7,000  CSN  to  be 
consistent  with  the  current  published 
life. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  10  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  manufacturer  has  advised  the 
FAA  that  there  are  no  engines  installed 
on  U.S.  registered  aircraft  that  would  be 
affected  by  this  AD.  Therefore,  there  is 
no  associated  cost  impact  on  U.S. 
operators  as  a  result  of  this  AD. 
However,  should  an  affected  engine  be 
imported  on  an  aircraft  and  placed  on 
the  U.S.  registry  in  the  future,  it  would 
not  take  any  additional  work  hours  per 
engine  to  accomplish  the  proposed 
actions.  Assuming  that  the  parts  cost  is 
proportional  to  the  reduction  of  the  LCF 
retirement  lives,  the  required  parts 
would  cost  approximately  $25,736  per 
engine.  Based  on  these  figiues,  the  total 
cost  impact  of  the  AD  is  estimated  to  be 
S25.736  per  engine. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntlMtrity:  49  U.S.C  106(g}.  40113. 44701. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-02    CFM  IniBmationaL  Amendment 
39-9998.  Docket  95-ANE-64. 

Applicability:  CFM  International  (CFMI) 
CFM56-5C2/G,  -5C3/G,  and  -5C4  series 
turfoohn  engines,  installed  on  but  not  limited 
to  Airbus  A  340  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altued.  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  ovmer/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  imsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  a  low  cycle  fatigue  (LCF)  hilura 
of  the  high  pressure  turbine  rotor  (HPTR) 
front  shaft.  HPTR  front  air  seal.  HPTR  dislc. 
booster  spool,  and  low  pressure  turbine  rotor 
(LPTR)  stage  3  disk,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  from  service  HPTR  front  shafts. 
Part  Numbers  (P/Ns)  14g8M40P03, 
1498M40P05.  and  1498M40P06.  prior  to 
accumulating  8.400  cycles  since  new  (CSN). 
and  replace  with  a  serviceable  part. 

(b)  Remove  from  service  HPTR  front  air 
seals.  P/N's  1523M34P02  and  1523M34P03. 
prior  to  accumulating  4.000  CSN.  and  replace 
with  a  serviceable  part 

(c)  Remove  from  service  HPTR  disks,  P/N 
1498M43P04,  prior  to  accimiulating  6,200 
CSN,  and  replace  with  a  serviceable  part 

(d)  Remove  &om  service  booster  spools.  P/ 
N  337-OO&-21O-0,  prior  to  accumulating 
13,000  CSN.  and  replace  with  a  serviceable 
part 

(e)  Remove  from  service  LPTR  stage  3 
disks.  P/N's  337-O01-«02-0  and  337-001- 
605-0.  prior  to  accumulating  7.000  CSN,  and 
replace  with  a  serviceable  part 

(f)  This  action  establishes  the  new  LCF 
retirement  lives  stated  in  paragraphs  (a) 
through  (e)  of  this  AD.  which  are  published 
in  Chapter  OS  of  the  CFM56-5C  Engine  Shop 
Manual,  CFMI-TP.SM.8. 

(g)  For  the  purpose  of  this  AD.  a 
-"serviceable  part"  is  one  that  has  not 

exceeded  its  respective  new  lifB  limit  as  set 
out  in  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accor«lance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  This  amendment  becomes  effective  on 
June  30. 1997. 

Issued  in  Buriington,  Massachus^ts,  oo 
April  22. 1997. 
Robert  E.  Gnyotte, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Catipcation  Service. 
[FR  Doc.  97-11298  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fedeial  Aviation  Administration 

14  CFR  Part  71 

[AfrsfMce  Oodtet  No.  96-ASW-34 

Revision  of  Class  D  Airspace;  DaMas 
Addison  Airport,  TX 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  revises  the  Class    ' 
D  airspace  at  Addison  Airport.  Dallas, 
TX.  As  a  result  of  the  Class  B  airspace 
changes  for  Dallas-Fort  Worth 
International  Airport,  the  Class  D 
airspace  at  Addison  Airport  is  no  longer 
sufficient  to  contain  departing  aircraft 
within  controlled  airspace.  This  action 
is  intended  to  expand  the  Class  D 
airspace  to  provide  adequate  airspace  to 
contain  airoaft  operatiiu  under 
Instrument  flight  Rules  uFR)  at  Addison 
Airport,  Dallas,  TX. 
DATES:  Effective:  0901  UTC,  September 
11, 1997.  Comment  Date:  Comments 
must  be  received  on  or  before  Jime  16, 
1997. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration  Southwest 
Region.  Docket  No.  96-ASW-34.  Fort 
Worth.  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Cotmsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth.  TX.  between  9:00  AM  and  3:00 
PM,  Monday  through  Friday,  except 
Federal  holidays.  An  information  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, 
Air  Traffic  Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193—0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71) 
revises  the  Class  O  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Addison  Airport,  Dallas, 
TX.  As  a  result  of  the  Class  B  airspace 
changes  for  Dallas/Fort  Worth 
International  Airport,  the  Class  D 
airspace  at  Addison  Airport  is  no  longn 
sufficient  to  contain  arriving  and 
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departing  aircraft  within  controlled 
airspace.  This  action  is  intended  to 
expand  the  Class  D  airspace  to  provide 
adequate  airspace  to  contain  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  at  Addison  Airport,  Dallas.  TX. 
This  revision  will  avoid  conhision  on 
the  part  of  the  pilots  flying  near  the 
airport,  and  promote  the  safe  and 
efficient  handling  of  air  traffic  in  the 
area.  This  action  will  revise  the  Class  D 
airspace  at  Addison  Airport,  Dallas,  TX. 

Class  D  eiirspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

Tlie  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  conunent  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  conunents  or  objections. 

Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
conunents  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
poriod,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regiater,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Commenti  Invited 

Although  this  section  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
conunent  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments  " 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 


in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed.  Conunents 
are  specifically  invited  on  the  overall 
regidatory,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  for 
cotnments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  that  sununarizes  each  FAA- 
public  contact  concerned  with  the 
substance  of  this  action  will  be  filed  in 
the  Rides  Docket.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  96-ASW- 
34."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regidation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
conunents  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  tn  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  afbct  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  miniTnal 

List  of  Subfects  in  14  CFR  Part  71 

Airsoace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  audiorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  5000    Class  D  airspace  areas 
designated  for  an  airport 


ASW  TX  D  Dallas  Addison  Aiqrart.  TX 
(RsviMdl 

Dallas.  Addison  Airport.  TX 

(Lat.  32'58'07"..  long.  96"50'11") 
That  airspace  extending  upward  from  the 
surfoce  to  but  not  including  3.000  feet  MSL 
within  a  4.4-mile  radius  of  Addison  Airport 
excluding  that  portion  within  the  Dallas-Fort 
Worth.  TX,  Class  B  airspace  area.  This  Class 
D  airsp>ace  area  shall  be  effective  during  the 
speciflc  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Fort  Worth.  TX.  on  April  22. 
1997. 

Albert  L.VbelIi. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  97-11375  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AJrspMe  Dodwl  No.  •7-ASW-4)2] 

Revision  of  Class  D  Alrepace;  Uttia 
Rock,  AFB.  AR 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
D  airspace  at  LitUe  Rock  Air  Force  Base 
(AFB),  AR.  The  development  of  a 
Precision  Approach  Radar  (PAR)  and  a 
Tactical  Air  Navigation  (TACAN) 
Standard  Instrument  Approach 


Procedure  (SIAP)  to  Runway  (RWY)  07 
at  the  airport  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  Class  D  airspace  for 
aircraft  operating  under  Instrument 
Flight  Rules  (IFR)  and  executing  the 
PAR  or  TACAN  SIAP  at  Little  Rock 
AFB.AR. 

DATES:  Effective:  0901  UTC.  September 
11. 1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  16,  1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  97-ASW-02.  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPI.ailB«rARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  D  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Littie  Rock  AFB.  AR.  The 
development  of  amended  PAR  and 
TACAN  SIAP's  to  RWY  07  requires 
revision  of  the  Class  D  airspace  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of  the 
airport.  This  revision  will  avoid 
confusion  on  the  part  of  the  pilots  flying 
near  the  airport,  and  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
the  area.  This  action  will  revise  the 
Class  D  airspace  at  Little  Rock  AFB,  AR. 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 


substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggesticHis  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asf>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  [)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-02."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (33 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  uot  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authorify  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Anliiority:  49  U.S.C.  app.  40103, 40113, 
40120:  E.0. 10854;  24  FR  9565,  3  CFR  195^ 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

fTI.I    [AmeiMtodI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 
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Paragraph  5000    Class  D  airspace 
designated  for  an  airport. 


ASWAKD    UttleRockAFB.AR(ReTiMd] 

Little  Rock  AFB.  AR 

(Lat.  34»54'59"  N..  long.  92'08'47"  W.) 
Jacksonville  TACAN 

(Lat  34°55'05"  N..  long  92°09'27"  W.) 
That  airspace  extending  upward  from  the 
suT&ce  to  and  including  2,800  feet  MSL 
within  a  S-mile  radius  of  Little  Rock  AFB  and 
within  1  mile  each  side  of  the  251'  bearing 
from  the  airport  extending  frnrn  the  5-mlle 
radius  to  5.5  miles  west  of  the  airpwrt  and 
within  1.7  miles  each  side  of  the  229°  radial 
of  the  Jacksonville  TACAN  extending  from 
the  5-mile  radius  to  5.5  miles  southwest  of 
the  airport  excluding  that  airspace  within  the 
Little  Rock.  Adams  Field,  AR,  Class  C 
aixspacs  area. 
•         •         •         •         • 

Issued  in  Fort  Worth.  TX,  on  April  22, 
1997. 

Albat  L.  Vtaelli. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doa  97-11373  Filed  4-30-97;  8:45  am) 
■UNO  OOOE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrtpece  Dockat  Na  96-ASW-4S] 

Revision  of  Class  E  Airspace; 
Ctarlnville,  AR 

MEttCy:  Federal  Aviation 
Administration  (FAA).  IX)T. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Clarksville  Municipal 
Airport.  Qaricsville,  AR.  New 
Nondirectional  Radio  Beacon  (NDB)  and 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAPs)  to  Runways  (RWYs) 
09  and  27  have  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  for  aircraft  executing  the 
NDB  or  GPS  SIAPs  to  RWYs  09  or  27  at 
Clarksville  Municipal  Airport. 
Clarksville.  AR. 

DATES:  Effective:  0901  UTC.  September 
11. 1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  30, 1997. 
Oiioncf  BC1  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region.  Docket  No.  96-ASW-43.  Port 


Worth,  TX  76193-0530.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth,  TX,  between 
9:00  AM  and  3:00  PM,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration. 
Southwest  Region,  Room  414.  Fort 
Worth,  TX. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  E  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Clarksville  Municipal 
Adrport,  Clarksville.  AR.  The 
development  of  new  Nondirectional 
Radio  Beacon  (NDB)  and  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runways  (RWYs)  09  and  27  has  made 
this  rule  necessary.  This  revision  will 
avoid  confusion  on  the  part  of  the  pilots 
flying  near  the  airport,  and  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  the  area.  This  action  will  revise  the 
Class  E  airspace  at  Clarksville 
Mimicipal  Airport,  Clarksville,  AR. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996.  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Qass  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  ntmiber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  efiective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Kegistar  indicating  that  no  adverse  or 
negative  comments  were  received  and 


confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  not  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  E)ocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rvile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed.  8tam{>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-43."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fi^quent  and 
routine  amendments  to  keep  them 
operationally  current  Therefore,  I 
certify  that  this  regulation  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refiarence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  40103, 40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1859- 
1963  Comp..  p.  389;  49  CFR  106(g];  14  CFR 
11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996.  and 
effective  September  16. 1996.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  foet  or  more 
above  the  surface  of  the  earth. 


ASWARES    Clarksville.  AR  [Kaviaadl 

Clarksville  Municipal  Airport.  AR 
(Ut  35*28'14"  N..  long.  93'25'38"  W.) 

Clarksville  NDB 
(UL  35'2«'09"  N..  long.  93"25'25"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.4-niile 

radius  of  Clarksville  Municipal  Airport. 


Issued  in  F(»t  Worth.  TX,  on  April  22, 
1997. 
Albert  L.VisBlli. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  97-11372  Filed  4-30-«7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dockat  Na  «ft-ASW-42] 

Revision  of  Class  E  Airspace;  OIney, 
TX 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Olney  Municipal  Airport, 
Olney.  TX.  New  Nondirectional  Radio 
Beacon  (NDB)  and  Global  Positioning 
Systems  (GPS)  Standard  Instrument 
Approach  Procedures  (SIAPs)  to 
Runway  (RWY)  17  have  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  Instniment  Flight  Rules  (IFR) 
operations  for  aircraft  executing  the 
NDB  and  GPS  SIAP  to  Rvtry  17  at  Olney 
Municipal  Airport.  Olney,  TX. 
DATES:  Effective:  0901  UTC,  September 
11. 1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  Jtme  16, 1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration  Southwest 
Region.  Docket  No.  96-ASW-42,  Fort 
Worth.  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:00  am  and  3:00 
pm.  Monday  through  Friday,  except 
Federal  holidays.  An  informal  dodcet 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
POR  FURTHER  MFORMATKM  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMBITARY  »rORMAT10N:  This 
amendment  to  part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  E  airspace,  providing 
controlled  airspace  operations  at  Olney 
Municipal  Airport,  Olney,  TX.  The 
development  of  new  Nondirectional 
Radio  Beacon  (NDB)  and  Global 
Positioning  System  (GPS)  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  to  Runway  (RWY)  17  has  made 
this  rule  necessary.  This  revision  will 
avoid  confusion  on  the  part  of  the  pilots 
flying  near  the  airport,  and  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  the  area.  This  action  will  revise  the 
Class  E  airspace  at  Olney  Mtinicipal 
Airport,  Olney.  TX. 

Qass  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  doctunent  will  be 
published  subsequently  in  the  order. 

Hm  Diied  Final  Knle  Pncedore 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
ne^tive  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  niunber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  n^ligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  n^ative  comment 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective,  ff  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  doctunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Coaunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  date,  views,  or  arguments 
as  they  may  desire.  Commiuiications 
shouldldentify  the  Rules  Docket 
ntunber  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 


UMI 
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received  on  or  before  the  closing  dale 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-42."'  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suiTicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  astollows: 

PART  71— (AMENDED] 

1.  The  authority  cifatioi;  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4.  1996.  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paroffvph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
atwve  the  surface  of  the  earth. 


ASW  TX  ES  Oinejr,  TX  (Revisedl 

Olney  Municipal  Airport.  Olney.  TX 
(Lat  33»21'03"N..  long.  98°49'09"W.) 

Olney  NDB 

{Lat  33*21'04'T*J..  long.  98'48'58  "W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-inile 
radius  of  Olney  Municipal  Airpmrt  and 
within  3.0  miles  each  side  of  the  347*  bearing 
from  the  Olney  NDB  extending  from  the  6.6- 
mile  radius  to  10.2  miles  north  of  the  airport. 
*         •         •         •         • 

Issued  in  Fort  Worth.  TX.  on  April  22. 
1997. 

Albot  L.  ViMlli. 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  97-11371  Filed  4-30-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AInpace  Docket  No.  9e-ASW-3«I 

Revision  of  Class  E  Airspace; 
Paragould,  AR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Kirk  Field.  Paragould.  AR. 
A  new  Nondirectional  Radio  Beacon 


(NDB)  Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  04 
and  a  new  NDB  SIAP  to  RWY  22  have 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  Instrument  Flight 
Rules  (IFR)  operations  for  aircraft 
executing  the  NDB  SIAP  to  RWY  22  at 
Kirk  Field,  Paragould,  AR. 
DATES:  Effective:  0901  UTC,  September 
11,  1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  16.  1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  96-ASW-39,  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  thief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region,  . 
Room  414,  Fort  Worth,  TX. 
FOR  njRTHER  INFORMATION  CONTACT: 
E)onald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPt-BNENTARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  E  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Kirk  Field,  Paragould,  AR. 
The  development  of  new  NDB  SIAP  to 
RWY  22  requires  revision  of  the  Class  E 
airspace  to  provide  adequate  controlled 
airspace  for  aircraft  operating  in  the 
vicinity  of  the  airport.  This  revision  will 
avoid  confusion  on  the  part  of  the  pilots 
flying  near  the  airport,  and  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  the  area.  This  action  will  revise  the 
Class  E  airspace  at  Kirk  Field. 
Paragould,  AR. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996. 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 


issuing  it  as  a  direct  final  rule.  A 
substantial  ntimber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  conmient, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  withip  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  U  the  FAA 
does  receive,  with  the  comment  period, 
an  adverse  or  negative  conmient.  or 
written  notice  of  intent  to  submit  such 
a  comment,  a  document  withdrawing 
the  direct  final  rule  will  be  published  in 
the  Federal  Register,  and  a  notice  of 
proposed  rulemaldng  may  be  published 
with  a  new  comment  pwiod. 

Commenls  Invitad 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effiectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-39."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Ageacy  Findings 

The  Tegulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  and 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  F^Nruary  26. 1979);  and  (3)  if 
promulgated,  vriil  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  Since  this  rule  involves 
routing  mattOTS  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refnence. 
Navigation  (air). 

Adiqptioa  of  the  Aaaendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

m.  

1.  The  authority  citation  for  14  CFR 

part  71  continues  to  read  as  follows: 

Antkofity:  49  U.S.C.  app.  40103, 40113, 
40120:  E.0. 10854:  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389:  49  U.S.C  106(g};  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4. 1996.  and 
effective  September  16. 1996.  is 
amended  as  follows: 


Paragraph  6005  Ckus  E  air$pace  areas 
extending  upward  from  TOOfiet  or  more 
alxtve  the  surface  of  the  earth. 


ASWARES    Par^oold, AR [RsviMd] 

Puagould,  Kirk  Field.  AR 

(Lat.  36"03'49"  N..  long.  90'30'36''  W.) 
Paragould  NDB 
(Lat  38*03'4«"  N..  long.  90»30'40"  W.) 
That  airspace  extending  upward  from  700 
EMt  above  the  surface  witliin  a  6.4-mile 
radius  of  Kirk  Field,  and  within  2.5  miles 
each  side  of  the  218'  radial  from  the 
Paragould  NDB  extending  from  the  6.4-mile 
laditis  to  9.5  miles  southwest  of  the  airport, 
and  witiiin  2.5  miles  each  side  of  the  062* 
radial  of  the  Paragould  NDB  extending  from 
the  6.4-mile  radius  to  7.5  miles  northeast  of 
the  airport,  excluding  that  airspace  within 
the  Joneaboro,  AR.  Qau  E  airspace  area. 
•         •         •         •         • 

Issued  in  Foidi  Woidi.  TX.  on  April  22, 
1997. 

AftertL-Viaeili. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  97-11370  FUed  4-30-97;  8:45  am] 

BNJJNG  OOOE  4t10-1»-ll 


DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  Adminislratton 

UCFRPartTI 

[Alrapaca  Docket  Na  9ft-ASW-«1] 

EatabHahmant  of  Ctaaa  E  Airapaoa; 
Grants,  NM 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Grants-Milan  Municipal 
Airport,  Grants.  NM.  A  new  Global 
Positioning  System  (C9%)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Rimway  {fWY)  31  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  for  aircraft  executing  the  CPS 
SIAP  to  RWY  31  at  Chants-Milan 
Municipal  Airport,  Giants,  NM. 
DATES:  Effective:  0901  UTC,  September 
li,  1997;  Comment  Dote:  Comments 
mtist  be  received  on  or  before  ]une  16, 
1997. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  96-ASW-41,  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 


23650  Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Rules  and  Regulations  23651 


23650  Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Rules  and  Regulations  23651 


Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:U0  am  and  3:00 
pm,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  MFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
establishes  Qass  E  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Grants-Milan  Municipal 
Airport,  Grants.  NfM.  The  development 
of  new  GPS  SIAP  to  RWY  31  requires 
establishment  of  Class  E  airspace  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of  the 
airport.  This  revision  will  avoid 
confusion  on  the  part  of  the  pilots  flying 
near  the  airport,  and  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
the  area.  This  action  will  establish  Class 
E  airspace  at  Grants-Milan  Municipal 
Airport,  Grants,  NM. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4. 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opptortunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment. 


or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  96-ASW-41."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulationitedopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  pvreparation  of  a 
Federalism  Assessment.  Further,  the 
FAA  has  determined  that  this  regulation 
is  noncontroversial  and  unlikely  to 
result  in  adverse  or  negative  comments 
and  only  involves  an  established  body 


of  technical  regulations  that  require 
frequent  and  routine  amendments  to 
keep  them  operationally  current 
Therefore,  I  certify  that  this  r^ulation 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, . 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  afiisct  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjn  49  U.S.C.  app.  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  E5  Grants,  NM  [New] 

Grants-Milan  Municipal  Airport.  Grants.  NM 
(LaL  35*09'55"  N..  long.  10r54'02"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surCace  within  a  6.6-mile 

radius  of  Grants-Milan  Municipal  Airport. 

•         •         •         •         • 

Issued  in  Fort  Worth.  TX.  on  April  22, 
1997. 

Albert  L.  Viaelli. 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  97-11369  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-^SW-37] 

Revision  of  Class  E  Airspace;  De 
Queen,  AR 

AGB4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at ).  Lynn  Helms  Sevier 
County  Airport,  De  Queen,  AR.  A  new 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  08 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  GPS  SLAP  to  RWY  08  and  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
at  J.  Lynn  Helms  Sevier  County  Airport, 
De  Queen,  AR. 

DATES:  Effective:  0901  UTC,  September 
11, 1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  16, 1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  96-ASW-37,  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:00  AM  and  3:00 
PM,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPl.EMBfTARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  E  airspace,  providing 
controlled  airspace  for  airport 
operations  at  J.  Lynn  Helms  Sevier 
County  Airport,  De  Queen,  AR.  The 
development  of  a  new  GPS  SIAP  to 
RWY  08  has  made  this  rule  necessary. 
This  action  will  revise  the  Class  E 
airspace  at  J.  Lynn  Helms  Sevier  County 
Airport,  De  Queen,  AR. 


Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,     • 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  suhstance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-37."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaHsm  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical   . 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  ctirrent.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves, 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

Part  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aothority:  49  U.S.C.  app.  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR  1959- 
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1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Aimndwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
efiisctive  September  16,  1996,  is 
amended  as  follows: 

Paiagrxiph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth.    . 


ASWARE5    De  Queen,  AR  IRsTted] 

De  Queen. ).  Lynn  Helms  Sevier  County 
Airport.  AR 
(Lat  34°02'49"  N.,  long.  94*23'58"  W.) 
That  ainpace  extending  upward  from  700 
feet  above  the  stirface  within  a  6.4-mile 
radius  of  ).  Lynn  Helms  Sevier  County 
Airport  and  within  2.5  miles  each  side  of  the 
263°  bearing  from  the  airport  extending  from 
the  6.4-nule  radius  to  7.0  miles  west  of  the 
airport. 

Issued  in  Fort  Worth.  TX,  on  April  22. 
1997. 

Aflwrt  L.  ViseUi. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  97-11374  Filed  4-30-97;  8:45  am] 

■LUNG  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  7t 

(Alrapace  Dodwt  No.  96-ASW-3q 

Revision  of  Class  E  Airspace;  Reserve. 
LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Saint  John  the  Baptist 
Parish  Airport,  Reserve,  LA.  A  new  Very 
High  Frequency  Omnidirectional  Range 
(VOR)  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  35 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
Class  E  airspace  to  contain  Instrument 
Flight  Rules  (IFR)  operations  for  aircraft 
executing  the  VOR  SLAP  to  RWY  35  at 
Saint  John  the  Baptist  Parish  Airport. 
Reserve,  LA. 

DATES:  EfEsctive:  0901  UTC,  September 
11, 1997;  Comment  Date:  Comments 
must  be  received  on  or  before  Jime  16, 
1997. 


ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  96-ASW-38,  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth.  TX,  between  9:00  AM  and  3:00 
PM,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Forth  Worth,  TX. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530.  telephone  817- 
222-5593. 
SUPPLBiENTARY  INFORMATKM: 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71}  revises  the  Class  E  airspace, 
providing  controlled  airspace  for  airport 
operations  at  Saint  John  the  Baptist 
Parish  Airport,  Reserve,  LA.  The 
development  of  new  VOR  SIAP's  to 
RWY  35  requires  revision  of  the  Class  E 
airspace  to  provide  adequate  controlled 
airspace  for  aircraft  operating  in  the 
vicinity  of  the  airport.  This  revision  will 
avoid  confusion  on  the  part  of  the  pilots 
flying  near  the  airport,  and  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  the  area.  This  action  will  revise  the 
Class  E  airspace  at  Reserve,  LA. 

Qass  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

Tbe  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opporttmities  provided  to  the  public  to 
conunent  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 


publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

CoDunentB  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  t)efore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-38."  The  postcard 
will  be  date  stamped  and  rettuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government  Therefore,  in  accordance 


with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nivnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g};  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
atmve  the  surface  of  the  earth. 


ASW  LA  E5  Reserve,  LA  (Revisedl 

Reserve,  Saint  John  The  Baptist  Parish 
Airport,  LA 
(lat.  30»05'14"  N.,  long.  90°34'58"  W.) 

Reserve  VOR 
(lat.  30°05'15"  N.,  long.  9ff*35'19"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  Saint  )ohn  The  Baptist  Parish 


Airport  and  within  2.4  miles  each  side  of  the 
157*  radial  from  the  Reserve  VOR  extending 
from  the  6.4-mile  radius  to  7.4  miles 
southeast  of  the  airport 

•         •         •         •         * 

Issued  in  Fort  Worth,  TX,  on  April  22, 
1997. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  97-11368  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AirsfMce  Doctot  No.  96-A8W-3e] 

Revision  of  Clasa  E  Airspace; 
Westoco,TX 

AQQICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Mid  Valley  Airport, 
Weslaco,  TX.  A  new  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procediue  (SLAP)  to  Runway 
(RWY)  13  has  made  this  rjule  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  GPS  SIAP  to  RWY  13  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  Mid  Valley  Airport, 
Weslaco,  TX. 

EFFECTIVE  DATE:  0901  UTC,  September 
11, 1997. 

Comment  Date:  Comments  must  be 
received  on  or  before  Jime  16, 1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  Southwest 
Region,  Docket  No.  96-ASW-36,  Fort 
Worth,  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistance  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:00  AM  and  3:00 
PM,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch, . 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 


Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMBITARY  INFORMATION:  This 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
revises  the  Class  E  airspace,  providing 
controlled  airspace  for  airport 
operations  at  Mid  Valley  Airport, 
Weslaco,  TX.  The  development  of  a  new 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  13 
requires  revision  of  the  Class  E  airspace 
to  provide  adequate  controlled  airspace 
for  aircraft  executing  the  GPS  SIAP. 
This  action  revises  the  Class  E  airspace 
at  Mid  Valley  Airport,  Weslaco,  TX. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemakng  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  ailments 
as  they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
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ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  acting  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-36."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current  Therefore,  certify 
that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routing  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 


Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sulqects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  40103, 40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

f71.1    [AnMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragrapli  BOOS  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
al)ove  the  surface  of  the  earth. 

•  •         •         •         • 

ASW  TX  ES  WediM».  TX  (Kcvisedl 

Weslaco.  Mid  Valley  Airport.  TX 

(UL  26"10'40"N.,  long.  9r58'25"W.) 

That  aiispaoe  extending  upward  from  700 
fleet  above  the  surface  within  a  6.5-mile 
radius  of  Mid  Valley  Airport  and  within  4.0 
miles  each  side  of  the  321°  bearing  from  the 
airport  extending  from  the  6.5-mile  radius  to 
8.5  miles  northwest  of  the  airport. 

*  •         •         •         • 

Issued  in  Fott  Worth,  TX.  on  April  22. 
1997. 

Albert  L.  VtoeUi, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  97-11367  Filed  4-30-97;  8:45  am] 

BHJJNQ  COOC  4*10-13^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[MrwpmM  Doctm  Na  9e-ASW-35] 

Revision  of  Claaa  E  Airspace;  Killeen, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Robert  Gray  Army  Airfield, 
Killeen.  TX.  A  new  Global  Positioning 


System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  33  and  a  new  Very  High 
Frequency  Onmidirectional  Range 
(VOR;/Distance  Measuring  Equipment 
(DME)  SIAP  to  RWY  15  have  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  Class  E  airspace  to 
contain  Instrument  Flight  Rule  (IFR) 
operations  for  aircraft  executing  the  GPS 
SIAP  to  RWY  33  and  the  VOR/DME 
SIAP  to  RWY  15  at  Robert  Gray  Army 
Airfield,  Killeen,  TX. 
DATES:  Effective:  0901  UTC,  September 
11, 1997;  Comment  Date;  Comments 
must  be  received  on  or  before  Jime  16, 
1997. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  96-ASW-35.  Fort 
Worth.  TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:00  AM  and  3:00 
PM,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Airspace  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth.  TX. 
FOR  FURT>«R  MRJRMATKM  CONTACT: 
Donald  J.  Day,  Airapace  Branch,  Aif 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMBfTARY  MFORMATKM: 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  71)  revises  the  Class  E  airspace  to 
providing  sufficient  controlled  airspace 
for  IFR  operations  at  Robert  Gray  Army 
Airfield,  Killeen,  TX.  A  new  Global 
Positioning  System  (GPS)  Standard 
Instnmient  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  33  and  a  new  Very 
High  Frequency  Ombidirectional  Range 
(VOR)/Distance  Measuring  Equipment 
(DME)  SIAP  to  RWY  15  have  made  this 
rule  necessary.  This  revision  will  avoid 
confusioa  on  the  part  of  the  pilots  flying 
near  the  airport,  and  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
the  area.  This  action  will  revise  the 
Class  E  airspace  at  Robert  Gray  Army 
Airfield,  Killeen.  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16. 1996, 
which  is  incorporated  by  reference  in  14 


CFR  §  71.1.  The  Class  E  airapace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections. 

Unless  a  written  adveree  or  negative 
comment,  or  a  written  n'^dce  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  vtrill  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  doctunent 
withdrav«dng  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this 
action  wiM  be  filed  in  the  Rules  Docket 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follovvring 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-35."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
Mrith  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  ctirrent  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  mattera  that  vidll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— (AMENDEiq 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aadioitty:  49  U.S.C.  app.  40103, 40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1W9- 
1963  Comp..  p.  389;  49  U.S.C  10e(g);  14  CFR 
11.69. 


fTI.I    [Amended]    ~ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effiective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700fiet  or  mme 
above  the  surface  of  the  earth. 

•         •         •         •         • 

ASW  TX  E5  Killeen,  TX  [Ksvised] 

Robert  Gray  Army  Airfield  (AAF),  TX 

(lat  31'03'54"N..  long.  9r'49'40"W.) 
Hood  Army  Airfield  (AAF),  TX 

(lat  3f08'16  "N.,  long.  97*42'51"W.) 
Gray  VOR/DME 

(lat  3in)l'58"N.,  long.  97*4e'50"W.) 
Killeen  Municipal  Airport,  TX 

(lat  31*05'09"N.,  long.  97«41'11"W.) 
I^esh^4DB 

(lat  31»01'27"N.,  long.  9r42'29"W.) 

That  ainpace  extending  upward  from  700 
feet  almve  the  suifoce  within  a  7.6-mile 
radius  of  Robert  Gray  AAF  and  within  a  6.3- 
mile  radius  of  Hood  AAF  and  within  1.8 
miles  each  side  of  the  037*  and  217*  radials 
of  the  Gray  VOR/DME  extmding  from  the 
7.6-mile  radius  to  14.6  miles  southwest  of  the 
airfield  and  within  a  6.5-niile  radius  of 
Killeen  Municipal  Airport  and  within  2.1 
miles  each  side  of  the  197*  bearing  from  the 
Iresh  NDB  extending  from  the  6.5-mile  radius 
to  10.1  miles  south  of  the  airport,  and  within 
1.7  miles  each  side  of  the  064*  and  244* 
radials  of  the  Gray  VOR/DME  extending  from 
the  7.6-mile  radius  to  13.9  miles  west  of  the 
airport,  and  within  2.0  miles  each  side  of  the 
150*  bearing  from  Robert  Gray  AAF 
extending  from  the  7.6-mile  radius  to  11.6 
miles  southeast  of  the  airfield,  and  within  2.0 
miles  each  side  of  the  339*  bearing  from 
Robert  Grey  AAF  extending  from  the  7.6-mile 
radius  to  10.3  miles  northwest  of  the  airfield. 
•         •         *         •         * 

Issued  in  Fort  Worth.  TX.  on  April  22. 
1997. 

AbertL-Viaelli, 

Acting  Manager.  Air  Traffic  Divimm. 
Southwest  Region. 

(FR  Doc.  97-11366  FUed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Ampace  DocKel  No.  «7-AWP-^ 

Revocation  of  Ciaas  E  AirsfMca;  Gofto. 
CA 

AGBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


f:  This  action  revokes  the  Class 
E  ainpace  area  at  GoCb.  CA.  A  review 


2:ifi.<i6 
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of  airspace  classiHcation  has  made  this 
action  necessary.  The  inteoded  effect  of 
this  action  is  to  revoke  controlled 
airspace  since  the  purpose  and 
requirements  for  the  Class  E  airspace 
area  are  otherwise  deHned  by  the 
Bullhead  City,  CA,  Class  E  airspace  area. 
EFFECTIVE  DATE:  0901  UTC  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AVVP-53G,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLaCNTARY  INFORMATION: 

History 

On  February  12, 1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  revoking  the  Class  E  airspace 
area  at  Goffs,  CA  (62  FR  9396). 

This  action  will  revoke  the  controlled 
airspace  since  the  purpose  and 
requirements  for  the  Class  E  airspace 
area  are  otherwise  defined  by  the 
Bullhead,  CA,  Class  E  airspace  area. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  Submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effiective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be  removed 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  E  airspace 
area  at  Goffs,  CA.  A  review  of  airspace 
classification  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  revoke  controlled  airspace 
since  the  purpose  and  requirements  for 
the  Class  E  airspace  area  are  otherwise 
defined  by  the  Bullhead  City,  CA,  Class 
E  airspace  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 


Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Pamgmph  8005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5    Gaffi  North.  CA  (Renovedl 

AWPCAES    Goffi  South.  CA  (KmMvedl 

***** 

Issued  in  Loa  Angeles,  California,  on  April 
8. 1997. 
AhanD.  Scott. 

Acting  Manager.  Air  Traffic  Division, 
Western- Pacific  Region. 

(FR  Doc  97-11365  Filed  4-30-97;  8:45  am) 
iHJjNQ  oooe  4»t*-ia-ii 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docfcat  Na  97-AWP-14] 

Revision  of  Class  E  Airspace; 
Sacramento,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

NUMMARY:  This  action  revises  the  Class 
E  airspace  area  at  Sacramento.  CA.  by 
removing  from  the  Sacramento  E5 
airspace  area  description  that  portion  of 


airspace  defined  as  a  surface  area  for 
Sacramento  Executive  Airport  and 
corresponding  references.  Deleting  this 
portion  of  the  description,  which 
describes  a  surface  area,  conforms  to  the 
E5  airspace  area  standard.  This  surface 
area  is  thoroughly  and  appropriately 
described  in  the  Sacramento  Executive 
Airport,  CA.  Class  E2  airspace  area.  A 
review  of  airspace  classification  and  air 
traffic  procedures  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airspace. 
EFFECTIVE  DATE:  0901  UTC  July  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch,  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  725-6556. 

SUPPI.EMEHTARY  INFORMATION: 

History 

On  April  3, 1997.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by  revising 
the  Class  E  airspace  area  at  Sacramento, 
CA  (62  FR  15863).  This  action  revises 
the  Class  E  airspace  area  at  Sacramento. 
CA.  by  removing  that  portion  of  airepace 
defined  as  a  surface  area  for  Sacramento 
Executive  Airport  and  corresponding 
references. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4.  1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designatiohs 
listed  in  this  document  will  be  revised 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Class  E  airspace  area 
at  Sacramento,  CA,  by  removing  from 
the  Sacramento  E5  airspace  area 
description  that  portion  of  airspace 
defined  as  a  surface  area  for  Sacramento 
Executive  Airport  and  corresponding 
references,  deleting  this  portion  of  the 
description,  which  describes  a  surface 
area,  conforms  to  the  E5  airspace  area 
standard.  This  surface  area  is 
thoroughly  and  appropriately  described 
in  the  Sacramento  Executive  Airport. 
CA.  Class  E2  airspace  area.  A  review  of 
airspace  classification  and  air  traffic 
procedures  has  made  this  action 


necessary.  The  intended  effect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airspace. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 

*         *         •         •         • 

AWP  CA  E5    Sacnunento.  CA  (Reviaedl 

Sacramento  VORTAC 

(lat.  38''26'37"N,  long.  121''33'06"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  an  11.3-mlle 
radius  of  the  Sacramento  VORTAC  and  that 
airspace  within  a  33-miie  radius  of  the 
Sacramento  VORTAC.  Ixiunded  on  the  west 
by  the  west  edge  of  V-23,  and  clockwise 
along  the  33-mile  radius  to  the  northeast  edge 
of  V-23  and  that  airspace  southwest  of 
Sacramento  VORTAC  bounded  by  a  line 
beginning  at  lat.  38°16'00"N,  long 
122°05'04"W;  to  lat.  38°30'00"N,  long. 
121''48'04"W;  to  lat.  38°16'00"N.  long. 
121''39'04"W;  to  lat.  38'«2'00"N,  long. 


121'52'04"W,  thence  via  lat.  38*02'00"N,  to 
the  west  edge  of  V-195,  thence  via  the  west 
edge  of  V-195  to  lat.  38°16'0O"N,  thence  to 
Jhe  point  of  beginning.  That  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  by  a  line  t)eginning  at  the 
point  of  intersection  of  the  east  edge  of  V- 
195  and  the  south  edge  of  V-200,  thence  via 
the  south  edge  of  V-200,  the  west  edge  of  V- 
23  and  lat.  39''00'00"N,  to  the  west  edge  of 
V-165,  thence  via  the  west  edge  of  V-165  to 
the  north  edge  of  V-244,  thence  via  the  north 
edge  of  V-244  to  long.  120"04'04"W,  thence 
via  long.120°04'04"W,  to  lat.  38'07'00"N, 
thence  via  lat.  38»07'00"N,  to  long. . 
12lO37'04"W,  thence  via  long.  121''37'04"W, 
to  lat.  38°02'0O"N,  thence  via  lat.  38''02'0O"N, 
to  the  east  edge  of  V-195,  thence  via  the  east 
edge  of  V-195  to  the  point  of  beginning. 
•         *         •         *         • 

Issued  in  Los  Angeles,  California,  on  April 
17,  1997. 
Sabra  W.  Kaulia, 

Acting  Manag/sr,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc  97-11376  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[TD7637] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31. 1953:  Consolidated 
Return  Regulations;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correcting  amendment. 

SiJMMARY:  This  dociunent  contains  a 
correction  to  final  regulations  (TO 
7637),  which  were  published  in  the 
Federal  Register  on  Thursday,  August  9. 
1979  (44  FR  46838)  relating  to 
consolidated  returns.  The  regulations 
provide  the  pubUc  with  guidance 
needed  to  comply  with  the  Tax  Reform 
Act  of  1969  and  affect  corporations  that 
file  consolidated  returns. 
EFFECTIVE  DATE:  August  9.  1979. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Cohen.  (202)  622-7760.  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1502  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  pubUshed,  final  regulations  (TD 
7637)  contains  an  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 


List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Correcting  Amendment  to  Regulations 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as  . 
foUowfi: 

Authority:  26  U.S.C.  7805  •  •  * 

S  1.1502-6    [Corrected] 

Par.  2.  to  §  1.1502-5  (b)(5).  the 
language  "1552  and  §  1.1502(d)(2)."  is 
removed  and  the  language  "1552  and 
§  1.1502-33  (d)(2)."  is  added  in  its 
place. 

Cynthia  E.  Grigiby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporata). 

[FR  Doc  97-11378  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  GenersI 

28  CFR  Part  O 

[AG  Ordw  Na  2078-67] 

Merger  of  the  Office  of  Special  Counsel 
for  Immigration  Relatsd  Unfair 
Employment  Practices  Into  the  Civil 
Rights  Division 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

summary:  This  order  will  amend  part  O 
of  Title  28  of  the  Code  of  Federal 
Regulations  to  reflect  the  merger  of  the 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices  into  the  Civil 
Rights  Division.  This  merger  and  the 
related  changes  included  in  this  order 
will  enhance  operational  effectiveness 
and  efficiency  in  the  Division. 
EFFECTIVE  l>ATE:  April  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
DeDe  Greene.  Executive  Officer.  Civil 
Rights  Division,  United  States 
Department  of  Justice,  Washington,  D.C. 
20530,  telephone  (202)  514-4224. 
SUPPI-EMBfTARY  INFORMATION:  This  order 
is  a  matter  of  internal  Department 
management.  It  is  not  required  to  be, 
and  has  not  been,  published  in 
proposed  form  for  comment  under  5 
U.S.C.  153(b). 

The  Department  of  Justice  has 
determined  that  this  order  is  not  a 


UMI 
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"signiflcant  regulatory  action"  under 
E.O.  12866  t>ecause  it  imposes  no  new 
requirements.  Therefore,  this  order  has 
not  been  reviewed  by  the  OfrH:e  of 
Management  and  Budget. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  order 
and  by  approving  it  certifies  that  this 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  order  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  order  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subiects  in  28  CFR  Part  O 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

By  virtue  of  the  authority  vested  in 
me  as  Attorney  General  by  5  U.S.C.  301 
and  28  U.S.C.  509  and  510,  part  O  of 
title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  O— [AMENDED] 

1.  The  authority  citation  for  part  O  is 
revised  to  read  as  follows: 

AndMirity:  5  U.S.C.  301;  28  U.S.C  509, 
510,  515-519. 

2.  Section  0.50  is  amended  by  adding 
a  new  paragraph  (m),  to  read  as  follows: 

§0.50    Ganeral  functions. 

*        *        *        *        « 

(m)  Community  education, 
enforcement,  and  investigatory  activities 
under  section  102  of  the  Immigration 
Reform  and  Control  Act  of  1986.  as 
amended. 

3.  A  new  section  0.53  is  added  to 
subpart ),  to  read  as  follows: 

S0.53    OniM  of  SpMial  Counaal  for 
hnwtgrtlon  Rtlrtiil  Unfair  Emptoywwnt 


(a)  The  Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices  shall  be  headed 
by  a  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices 
("Special  Counsel").  The  Special 
Counsel  shall  be  appointed  by  the 
President  for  a  term  of  four  years,  by 
and  with  the  advice  and  consent  of  the 
Senate,  pursuant  to  section  102  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  as  amended.  The  Office  of  Special 


Counsel  shall  be  part  of  the  Civil  Rights 
Division  of  the  Department  of  Justice, 
and  the  Special  Counsel  shall  report 
directly  to  the  Assistant  Attorney 
General,  Civil  Rights  Division. 

(b)  In  carrying  out  his  or  her 
responsibilities  under  the  Immigration 
Reform  and  Control  Act  of  1986,  as 
amended,  the  Special  Counsel  is 
authorized  to: 

(1)  Investigate  charges  of  immigration- 
related  unfair  employment  practices 
filed  with  the  Office  of  Special  Counsel 
and,  when  appropriate,  file  complaints 
with  respect  to  those  practices  before 
specially  designated  administrative  law 
judges  within  the  Office  of  the  Chief 
Administrative  Hearing  Officer,  U.S. 
Department  of  Justice: 

(2)  Intervene  in  proceedings  involving 
complaints  of  immigration-related 
unfair  employment  practices  that  are 
brought  directly  before  such 
administrative  law  judges  by  parties 
other  than  the  Special  Counsel; 

(3)  Conduct,  on  his  or  her  own 
initiative,  investigations  of  immigration- 
related  unfair  employment  practices 
and,  where  appropriate,  file  complaints 
with  respect  to  those  practices  before 
such  administrative  law  judges; 

(4)  Conduct,  handle,  and  supervise 
litigation  in  U.S.  District  Courts  for 
judicial  enforcement  of  orders  of 
administrative  law  judges  regarding 
immigration-related  unfair  employment 
practices; 

(5)  Initiate,  conduct,  and  oversee 
activities  relating  to  the  dissemination 
of  information  to  employers,  employees, 
and  the  general  public  concerning 
immigration-related  unfair  employment 
practices; 

(6)  Establish  such  regional  offices  as 
may  be  necessary; 

(7)  Perform  such  other  functions  as 
the  Assistant  Attorney  General,  Qvil 
Rights  Division  shall  direct;  and 

(8)  Delegate  to  any  of  his  or  her 
subordinates  any  of  the  authority, 
functions,  or  duties  vested  in  him  or 
her. 

4.  Subpart  V-2  (§§0.129-0.129b)  is 
removed. 

Dated:  April  16. 1997. 
Janet  Reno, 
Attorney  General. 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttie  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  E)eputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  CARDINAL  (MHC 
60)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  April  15, 1997. 
FOn  FUflTHER  INFORMAHON  CONTACT: 
Captain  R.  R.  Pixa.  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street.  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPlfMENTARY  MFOflMATION:  Purauant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
CARDINAL  (MHC  60)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction 'and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Rule  27(f),  pertaining  to  the 
display  of  all-round  lights  by  a  vessel 
engaged  in  mineclearance  operations; 
and  Annex  I,  paragraph  9(b),  prescribing 
that  all-round  lights  be  located  as  not  to 
be  obscured  by  masts,  topmasts  or 
structures  within  angular  sectora  of 
more  than  six  degrees.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 


for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 


Authority:  33  U.S.C  1605. 

2.  Section  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  USS  CARDINAL 
(MHC  60)  to  Table  Four,  paragraph  18: 

§706.2    Certifications  of  ttw  SMfMary  of 
l»w  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Number 


Ot>scured  angles  relative  to  ship's  heading 


Port 


STBD 


CARDINAL „ MHC  60 


65.0*  to  75.6*  „ 284.1*  to  294.6" 


Dated:  April  15, 1997. 
R.R.Pixa, 

Captain.  JAGC.  U.S.  Navy.  Deputy  Assistant 
fudge  Advocate  General  (Admiralty). 
[PR  Doc.  97-11335  Filed  4-30-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(CQOi3-«7-00q 

raN-nAE94 

Puget  Sound  and  Adjacent  Waters, 
WA-regulatad  Navigation  Area 

AQB4CY:  Coast  Guard.  DOT. 
ACTION:  Direct  final  rule. 

SUMMARY:  By  this  direct  final  rule,  the 
Coast  Guard  is  permanently  amending  a 
local  regulation  governing  navigation  in 
Puget  Sound  and  adiacent  waters, 
Washington.  This  amendment  corrects 
an  administrative  error  which 
unintentionally  omitted  the  District 
Commander's  authority  to  grant  waivers 
from  the  rule  excluding  tankere  over 
125,000  dead  weight  tons  from 
operating  in  Puget  Sound,  Puget  Soimd 
Vessel  Traffic  Services  (VTS)  authority 
to  grant  deviations  from  the  requirement 
that  vessels  keep  the  center  of  the 
precautionary  areas  to  {>ort,  and 
emergency  authority  for  masters,  pilots, 
and  others  to  deviate  from  the 
requirement  that  vessels  keep  the  center 
of  the  precautionary  areas  to  port.  This 
deviation  authority  was  inadvertently 
omitted  when  the  Vessel  Traffic  Service 
regulations  were  amended  in  1994. 
DATES:  This  rule  is  effective  on  July  30, 
.1997,  unless  the  Coast  Guard  receives 
written  adverse  comments  or  written 


notice  of  intent  to  submit  adverse 
comments  on  or  before  June  30, 1997.  If 
the  Coast  Guard  receives  written 
adverse  comment  or  written  notice  of 
intent  to  submit  adverse  comments,  the 
Coast  Guard  will  publish  a  timely 
withdrawal  of  all  or  part  of  this  direct 
final  rule. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  U.S.  Coast  Guard, 
Thirteenth  Coast  Guard  District.  Marine 
Safiaty  Division,  915  Second  Avenue, 
room  3506,  Seattle,  WA  98174-1067. 
Normal  office  hours  are  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  Marine  Safety  Division  maintains 
the  public  docket  for  this  rule  making. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  T.  G.  Favreau,  Compliance 
Branch  Chief,  U.S.  Coast  Guard, 
Thirteenth  Coast  Guard  District,  Marine 
Safety  Division,  telephone  (206)  220- 
7224. 

SUPPI.EMBITARY  MFORMATION: 

Request  for  Conuneiils 

Any  comments  must  identify  the 
names  and  address  of  the  person 
submitting  the  comment,  specify  the 
rule  making  docket  (CGD  13-97-003) 
and  the  specific  section  of  this  rule  to 
which  each  comment  appUes,  and  give 
the  reason  for  each  specific  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  conunents 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 


Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
adverse  comments  are  anticipated.  If  no 
adverse  comments  or  any  written  notice 
of  intent  to  submit  adverse  comment  are 
received  within  the  specified  comment 
period,  this  rule  wnll  become  effective  as 
stated  in  the  DATES  section.  In  that  case, 
approximately  30  days  prior  to  the 
effective  date,  the  Coast  Guard  will 
pubUsh  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled.  Ho.vever.  if  the  Coast  Guard 
receives  written  adverse  comment  or 
written  notice  of  intent  to  submit 
adverse  comment,  the  Coast  Guard  will 
pubUsh  a  document  announcing 
wdthdrawal  of  all  or  part  of  this  direct 
final  rule.  If  adverse  conunents  apply  to 
only  part  of  this  rule,  and  it  is  possible 
to  remove  that  part  without  defeating 
the  purpose,  the  Coast  Guard  may  adopt 
as  final  those  parts  of  this  rule  for  which 
no  adverse  comments  were  received. 
The  part  of  this  rule  that  was  the  subject 
of  adverse  comment  will  be  withdrawn. 
If  the  Coast  Guard  decides  to  proceed 
with  a  rulemaking  following  receipt  of 
adverse  comments,  a  separate  Notice  of 
Proposed  Rule  Making  (NPRM)  will  be 
published  and  a  new  opportunity  for 
comment  provided. 

A  comment  is  considered  "adverse"  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  imderljring 
premise  or  approach,  or  would  be 
ineffiactive  or  unacceptable  without  a 
change. 

Background  and  Puipoee 

By  this  direct  final  rule,  the  Coast 
Guard  is  amending  33  CFR  part  165  to 
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conect  a  drafting  error  which 
inadvertently  omitted  (1)  the  EHstrict 
Commander's  authority  to  grant  waivers 
from  the  rule  excluding  tankers  over 
125,000  dead  weight  tons  from 
operating  in  Puget  Soimd,  (2)  Puget 
Sound  Vessel  Traffic  Service's  (VTS) 
authority  to  grant  deviations  &t>m  the 
requirement  that  vessels  keep  the  center 
of  the  precautionary  areas  to  port,  and 
(3)  emergency  authority  for  masters, 
pilots,  and  oUiers  to  deviate  from  the 
requirement  that  vessels  keep  the  center 
of  the  precautionary  areas  to  port.  When 
the  requirements  of  33  CFR  161.143  and 
33  CFR  161.152(b)  were  combined  into 
33  CFR  165.1303,  the  deviation 
authority  previously  contained  in  33 
CFR  161.108  and  33  CFR  161.110  was 
inadvertently  omitted.  (See  CGD  90- 
020,  59  FR  36335.  July  15. 1994.)  This 
amendment  merely  reinstates  that 
deviation  authority  originally  granted  to 
the  Thirteenth  Coast  Guard  District 
Commander  and  to  the  Puget  Sound 

vrs. 

As  amended  in  1994,  the  current 
regulations  do  not  allow  for  tank  vessels 
over  125,000  dead  weight  tons  to  enter 
Puget  Sound  and  adjacent  waters.  This 
direct  final  rule  permanently  amends  33 
CFR  165.1303  to  allow  the  Thirteenth 
Coast  Guard  District  Commander  to 
grant  waivers  for  such  tank  vessels  in 
the  regulated  navigation  area  if  the 
proposed  deviation  from  the  rules 
provides  an  adequate  level  of  safety. 
Under  this  amendment,  the  Coast  Guard 
expects  that  tank  vessels  in  this  category 
would  be  allowed  to  enter  Puget  Sound 
only  bit  cleaning  or  repair  widi  a  tug 
escort 

This  amendment  also  allows  the  VTS 
to  authorize  deviation  from  the 
requirements  to  keep  the  center  of  the 
precautionary  areas  to  port  when 
operating  in  a  precautionary  area  in 
Puget  Sound.  Such  deviations  are 
occasionally  needed  in  order  to  prevent 
collisions  and  groundings  and  to  protect 
the  navigable  waters  of  the  VTS  Area 
from  environmental  harm  resulting  from 
collisions  and  groundings. 

Finally,  this  amendment  allows  the 
master,  pilot,  and  others  directing  the 
movement  of  vessel  to  deviate  from  the 
requirement  to  keep  the  center  of  the 
precautionary  area  to  port  in  an 
emergency  situation,  if  such  emergency 
deviation  is  immediately  reported  to  the 
Vessel  Traffic  Center. 

Discussion  of  Rules 

The  Coast  Guard  is  permanenUy 
amending  33  CFR  165.1303— Puget 
Sound  and  adjacent  waters,  WA- 
regulated  navigation  area.  Section 
165.1303  is  amended  by  revising 


paragraph  (b)(2)  and  adding  new 
paragraphs  {c)(l).  (c)(2).  and  (c)(3). 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  Regulatory  Evaluation  under 
paragraph  lO.e  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary, 
because  an  ability  to  deviate  will  not 
create  any  economic  impact.  This 
conclusion  is  based  on  the  fact  that  this 
direct  final  rule  only  reinstates  and 
clarifies  what  was  inadvertently  omitted 
when  33  CFR  161.108  was  merged  into 
33  CFR  165.1303.  It  also  provides  the 
potential  for  greater  flexibility  for  the 
operation  of  tank  vessels  in  Puget 
Sound. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rule  making 
is  required.  "Snudl  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Reinstatement  of  this  section  will 
have  no  economic  impact  on  small 
entities  because  it  merely  restores  the 
deviation  authority  originally  in  place 
for  operation  of  tank  vessels  larger  than 
125,000  deadweight  tons  in  a  r^ulatory 
navigation  area  and  allows  for  greater 
flexibility  in  vessel  operations  in  the 
VTS  Area.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
change  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Iiifinnnation 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  nde  does  not 


have  sufficient  fisderalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(g)  of  Commandant  Instruction 
M1675.1B  (as  revised  by  59  FR  38654, 
July  29. 1994).  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Section  2.B.2.e.34(g)  of 
that  instruction  requires  an 
Enviroiunental  Analysis  Checklist  and  a 
Categorical  Exclusion  Determination  to 
be  prepared  for  regulatory  activity  of 
this  type.  Both  the  Enviroiunental 
Analysis  Checklist  and  the  Categorical 
Exclusion  Determination  are  available 
in  the  docket  for  inspection  or  copying 
where  indicated  under  AOORESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbora.  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  165.1303  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

AntlMirity:  33  U.S.C  1231;  50  U.S.C.  191; 
and  33  CFR  1.0S-l(g),  6.04-1,  6.04-6.  and 
160.5;  and  49  CFR  1.46. 

2.  In  §  165.1303,  paragraph  (b)(2)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 


1165.1303    PugM  Sound 

,  WA-raguMsd  navigatton 


(b)'  •  • 

(2)  Conunander.  Thirteenth  Coast 
Guard  District  may,  upon  written 
request,  issue  an  authorization  to 
deviate  &t>m  paragraph  (b)(1)  of  this 
section  if  it  is  determined  that  such 
deviation  provides  an  adequate  level  of 
safety.  Any  application  for  authorization 
must  state  the  need  and  fully  describe 
the  proposed  procedure. 

(cj  Precautionary  Area  Regulations. 

(1)  A  vessel  in  a  precautionary  area 
which  is  depicted  on  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  nautical  charts,  except 
precautionary  "RB"  (a  circular  area  of 
2.500  yards  radius  centered  at  48-26'24" 
N..  122-45'12"  W.).  must  keep  the 
center  of  the  precautionary  area  to  port. 

Note:  The  canter  of  piecautioDaiy  area 
"RB"  is  not  marked  by  a  buoy. 

(2)  The  Puget  Sound  Vessel  Traffic 
Service  (PSVTS)  may.  upon  verbal 


request,  authorize  a  onetime  deviation 
from  paragraph  (c)(1)  of  this  section  for 
a  voyage,  or  part  of  a  voyage,  if  the 
proposed  deviation  provides  a  level  of 
safety  equivalent  to  or  beyond  that 
provided  by  the  required  procedure. 
The  deviation  request  must  be  made 
well  in  advance  to  allow  the  requesting 
vessel  aiul  the  Vessel  Traffic  Center 
(VTC)  sufficient  time  to  assess  the  safety 
of  the  proposed  deviation.  Discussions 
between  the  requesting  vessel  and  the 
VTC  should  include,  but  are  not  limited  ' 
to.  information  on  the  vessel  handling 
characteristics,  traffic  density,  radar 
contacts,  and  enviroiunental  conditions. 
(3)  In  an  emergency,  the  master,  pilot, 
or  person  directing  the  movement  of  the 
vessel  may  deviate  from  paragraph  (c)(1) 
of  this  section  to  the  extent  necessary  to 
avoid  endangering  persons,  property,  or 
the  environment,  and  shall  report  the 
deviation  to  the  VTC  as  soon  as 
possible. 

Dated:  April  14, 1997. 
J.  David  Spade, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coast  Guard  District. 
[FR  Doc.  97-11210  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRAr4SP0RTATI0N 

Office  of  the  Secretary 

49  CFR  Parts  1  ai>d  8 
[Docket  Na  OST-0»-1427] 
RM:  2106-AC51 

Classified  Information 

AGBICY:  Office  of  the  Secretary,  DOT 
ACTION:  Final  rule. 

SUMMARY:  DOT  revises  its  regulations 
regarding  classification  and 
declassification  of,  and  access  to,    . 
classified  information,  and  delegates  to 
the  Assistant  Secretary  for 
Administration  authority  to  ensure 
compliance  within  DOT  with  the 
regulations  and  the  underlying 
Executive  Orders.  This  action  is  taken  in 
response  to  the  President's  Regulatory 
Reinvention  Initiative  and  in  order  to 
implement  recent  Executive  Orden. 
DATES:  This  rule  takes  efiiect  June  2, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington.  DC  20590. 
telephone  (202)  366-9156.  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  President  of  the  United  States  issued 
two  Executive  Orders  making 


substantial  revisions  to  the  rules  under 
which  agencies  of  the  Executive  Branch, 
such  as  DOT,  manage  information  that 
requires  special  treatment  in  the  interest 
of  national  security.  Briefly  stated, 
Executive  Order  12958  of  April  17. 
1995,  Classified  National  Security 
Information,  requires  that  less 
information  be  classified;  and  Executive 
Order  12968  of  August  2. 1995,  Access 
to  Classified  Information,  requires 
agencies  to  provide  administrative 
review  of  decisions  to  deny  access  to 
classified  information.  This  amendment 
seeks  to  implement  both  Orders.  To 
foster  uniform  administration  within 
DOT,  authority  to  ensure  compliance  is 
being  delegated  to  the  Assistant 
Secretary  for  Administration. 

Public  comment  was  invited  (61  FR 
3886;  July  1, 1996),  but  none  was 
received.  The  proposal  is  being 
promulgated  without  substantive 
change. 

Analysis  of  regulatory  impacts.  This 
amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOTs  Regulatory  Policies  and 
Procedures.  49  FR  11034  (1979).  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover.  I  certify  that 
this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities. 

This  amendment  does  not 
significantiy  affect  the  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969.  It  has  also  been  reviewed  under 
Executive  Order  12612.  Federalism,  and 
it  has  been  determined  that  it  does  not 
have  sufficient  implications  for 
federalism  to  warrant  preparation  of  a 
Federalism  Assessment 

Finally,  the  amendment  does  not 
contain  any  collection  of  information 
requirements,  requiring  review  under 
the  Paperwork  Reduction  Act  of  1980. 

List  of  Subjects 

49CFRPaTtl 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies).  Transportation 
Department. 

49  CFR  Part  8 

Classified  information.  In  accordance 
with  the  above.  DOT  amends  49  CFR.  as 
follows: 


PART  1  [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows:     . 

Andiority:  49  U.S.C.  322. 

2.  In  §  1.59,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

11.50    Delegations  to  the  Assistant 
socrsiary  ror  winiinisuaiion. 

•  •        •        *        • 

(e)'  '  ' 

(9)  Ensure  Department-wide 
compliance  with  Executive  Orders 
10450, 12829, 12958, 12968,  and  related 
regulations  and  issuances. 

•  *        •        •        • 

3.  Part  8  is  revised,  to  read  as  folloMrs: 

PART  8— CLASSIRED  INFORMATION: 

CLASSIFICATIONS 

DECLASSIFICATION/ACCESS 

Sec. 

8.1    Scope. 

8.3    Applicability. 

8.5    Definitions. 

8. 7    Spheres  of  responsibility. 

Subpart  D    ClaiiWcaUon/Daclasslflcation 
of  Information 

8.9    Infbnnation  Security  Review 

Committee. 
8.11    Authority  to  classify  information. 
8.13    Authority  to  downgrade  or  declassify. 
8.1S    Mandatory  review  for  classification. 
8.17    Classification  challenges. 
8.19    Procedures  for  submitting  and 

processing  requests  for  classification 

reviews. 
8.21    Burden  of  prooL 
8.23    Classified  information  transfBrred  to 

the  Department  of  Transportation. 

Sulipart  C— Acoaas  to  InforntaUon 

8.25    Personnel  Security  Review  Board. 
8.27    Public  availability  of  declassified 

information. 
8.29    Access  by  historical  researchers  and 

former  Presidential  appointees. 
8.31    Industrial  security. 

Antliority:  E.  0. 10450.  3  CFR.  194»-19S3 
Comp..  p.  936;  E.  O.  12829,  3  CFR.  1993 
Comp..  p.  570;  E.  0. 12958.  3  CFR.  1995 
Comp.,  p.  333;  E.  0. 12968.  3  CFR.  1995 
Comp.,  p.  391. 

Subpart  A— General 

f&i    Soopa. 

This  part  sets  forth  procedures  for  the 
classification,  declassification,  and 
availability  of  information  that  must  be 
protected  in  the  interest  of  national 
security,  in  implementation  of 
Executive  Order  12958  of  April  17, 
1995,  "Classified  National  Security 
Information;"  and  for  the  review  of 
decisions  to  revoke,  or  not  to  issue, 
national  security  information 
clearances,  or  to  deny  access  to 
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classified  information,  under  Executive 
Order  12968  of  August  2,  1995,  "Access 
to  National  Security  Information". 

§8.3    Applicability. 

This  part  applies  to  all  elements  of  the 
Department  of  Transportation. 

f&5    Deflnltlons. 

As  used  in  this  part: 

Classification  means  the  act  or 
process  by  which  information  is 
determined  to  be  classified  information. 

Classification  levels  means  the 
following  three  levels  at  which 
information  may  be  classified: 

(a)  Top  secret.  Information  that 
requires  the  highest  degree  of 
protection,  and  the  unauthorized 
disclosure  of  which  could  reasonably  be 
expected  to  cause  exceptionally  grave 
damage  to  the  national  security  that  the 
original  classification  authority  is  able 
to  identify  or  describe. 

(b)  Secret.  Information  that  requires  a 
substantial  degree  of  protection,  and  the 
unauthorized  disclosure  of  which  could 
reasonably  be  expected  to  cause  serious 
damage  to  the  national  security  that  the 
original  classification  authority  is  able 
to  identify  or  describe. 

(c)  Confidential.  Information  that 
requires  protection  and  the 
unauthorized  disclosiue  of  which  could 
reasonably  be  expected  to  cause  damage 
to  the  national  seciuify  that  the  original 
classification  authority  is  able  to 
identify  or  describe. 

Classified  information  or  "classified 
national  securify  information"  means 
information  that  has  been  determined 
under  Executive  Order  12958,  or  any 
predecessor  or  successor  order,  to 
require  protection  against  unauthorized 
disclosiu«,  and  is  marked  to  indicate  its 
classified  status  when  in  dociunentary 
form. 

Qeaiance  means  that  an  individual  is 
eligible,  under  the  standards  of 
Executive  Orders  10450  and  12968  and 
appropriate  EXDT  regulations,  for  access 
to  classified  information. 

Damage  to  the  national  security 
means  harm  to  the  national  defense  or 
foreign  relations  of  the  United  States 
from  the  unauthorized  disclosure  of 
information,  to  include  the  sensitivity, 
value,  and  utilify  of  that  information. 

Declassification  means  the  authorized 
change  in  the  status  of  information  from 
classified  information  to  unclassified 
information. 

Downgrading  means  a  determination 
by  a  declassification  authorify  that 
information  classified  and  safeguarded 
at  a  specific  level  shall  be  classified  and 
safeguarded  at  a  lower  level. 

Information  means  any  knowledge 
that  can  be  communicated,  or 


documentary  matericd,  regardless  of  its 
physical  form  or  characteristics,  that  is 
owned  by,  produced  by  or  for,  or  is 
under  the  control  of  the  United  States 
Government.  "Control"  means  the 
authorify  of  the  agency  that  originates 
information,  or  its  successor  in  function, 
to  regulate  access  to  the  information. 

Mandatory  declassification  review 
means  the  review  for  declassification  of 
classified  information  in  response  to  a 
request  for  declassification  that  qualifies 
under  Section  3.6  of  Executive  Older 
12958. 

Original  classification  means  an 
initial  determination  that  information 
requires,  in  the  interest  of  national 
seciuify,  protection  against 
unauthorized  disclosure. 

Original  classification  authority 
means  an  individual  authorized  in 
writing,  either  by  the  President  or  by 
agency  heads  or  other  officials 
designated  by  the  President,  to  classify 
information  in  the  first  instance. 

f&7    SplMrMofrMponsiMiity. 

(a)  Pursuant  to  Section  5.6(c)  of 
Executive  Order  12958,  and  to  section 
6.1  of  Executive  Order  12968,  the 
Assistant  Secretary  for  Administration 
is  hereby  designated  as  the  senior 
agency  official  of  the  Department  of 
Transportation  with  assigned 
responsibilities  to  assure  efiiective 
compliance  with  and  implementation  of 
Executive  Order  12958,  Executive  Order 
12968,  Office  of  Management  and 
Budget  Directives,  the  regulations  in 
this  part,  and  related  issuances. 

(b)  In  the  discharge  of  these 
responsibilities,  the  Assistant  Secretary 
for  Administration  will  be  assisted  by 
the  Director  of  Security  and 
Administrative  Management,  who.  in 
addition  to  other  actions  directed  by 
this  part,  will  evaluate  the  overall 
application  of  and  adherence  to  the 
securify  policies  and  requirements 
prescribed  in  this  part  and  who  will 
report  his/her  findings  and 
recommendations  to  the  Assistant 
Secretary  for  Administration,  heads  of 
Departmental  elements,  and,  as 
appropriate,  to  the  Secretary. 

fc)  Secretarial  Officers  and  heads  of 
Departmental  elements  will  assure  that 
the  provisions  in  this  part  are  effectively 
administered,  that  adequate  personnel 
and  funding  are  provided  for  this 
purpose,  and  that  corrective  actions  that 
may  be  warranted  are  taken  promptly. 

Subpart  B— Classification/ 
Declassification  of  Infonnation 

f8.9    Information  Security  Review 
Conuiiltlee. 

(a)  There  is  hereby  established  a 
Department  of  Transportation 


Information  Securify  Review 
Committee,  which  will  have  authorify 
to: 

(1)  Act  on  all  suggestions  and 
complaints  not  otherwise  resolved  with 
respect  to  the  Department's 
administration  of  Executive  Order 
12958  and  implementing  directives, 
including  those  regarding 
overclassification,  failiue  to  declassify, 
or  delay  in  declassifying; 

(2)  Act  on  appeals  of  requests  for 
classification  reviews,  and  appeals  of 
requests  for  records  under  5  U.S.C.  552 
(Freedom  of  Information  Act)  when  the 
initial,  and  proposed  final,  denials  are 
based  on  continued  classification  of  the 
record;  and 

(3)  Recommend  to  the  Secretary, 
when  necessary,  appropriate 
administrative  action  to  correct  abuse  or 
violation  of  any  provision  of  Executive 
Order  12598  and  implementing 
directives. 

(b)  The  Information  Securify  Review 
Committee  will  be  composed  of  the 
Assistant  Secretary  for  Administration, 
who  will  serve  as  Chair,  the  General 
Counsel;  and  the  Director  of  Securify 
and  Administrative  Management.  When 
matters  affecting  a  particular 
Departmental  agency  are  at  issue,  the 
Associate  Administrator  for 
Administration  for  that  agency,  or  the 
Chief  of  Staff  for  the  U.S.  Coast  Guard, 
as  the  case  may  be.  will  participate  as 
an  ad  hoc  member,  together  with  the 
Chief  Counsel  of  that  agency.  Any 
regular  member  may  designate  a 
representative  with  full  power  to  serve 
in  his/her  place. 

(c)  In  carrying  out  its  responsibilities 
to  review  decisions  to  revoke  or  not  to 
issue  clearances,  or  to  deny  access  to 
classified  information,  the  Committee 
will  establish  whatever  procedures  it 
deems  fit 

f&ll    Authority  to  classify  Information. 

(a)  Executive  Order  12958  confers 
upon  the  Secretary  of  Transportation  the 
authorify  to  originally  classify 
information  as  SECRET  or 
CONFIDENTIAL  with  further 
authorization  to  delegate  this  authorify. 

(b)  The  following  oelegations  of 
authorify  originally  to  classify 
infonnation  as  "Secret"  or 
"Confidential",  which  may  not  be 
redelegated,  are  hereby  made: 

(1)  Office  of  the  Secretary  of 
Transportation.  The  Deputy  Secretary; 
Assistant  Secretary  for  Administration; 
Director  of  Intelligence  and  Securify; 
Director  of  Securify  and  Administrative 
Management. 

(2)  United  States  Coast  Guard. 
Commandant;  Chief,  Office  of  L.aw 
Enforcement  and  Defense  Operations. 


(3)  Federal  Aviation  Administration. 
Administrator;  Assistant  Administrator 
for  Civil  Aviation  Security. 

(4)  Maritime  Administration. 
Administrator. 

(c)  Although  the  delegations  of 
authority  set  out  in  paragraph  (b)  of  this 
section  are  expressed  in  terms  of 
positions,  the  authority  is  personal  and 
is  invested  only  in  the  individual 
occupying  the  position.  The  authority 
may  not  be  exercised  "by  direction  or* 
a  designated  official.  The  formal 
appointment  or  assignment  of  an 
individual  to  one  of  the  identified 
positions  or  a  designation  in  writing  to 
act  in  the  absence  of  one  of  these 
officials,  however,  conveys  the  authority 
originally  to  classify  infonnation  as 
"SECRET". 

(d)  Previous  delegations  and 
redelegations  of  authorify  within  the 
Department  of  Transportation  originally 
to  classify  information  are  hereby 
rescinded. 

§8.13    AuttMKtty  to  downgrade  or 
declassify. 

Information  originally  classified  by 
the  Department  may  be  specifically 
downgraded  or  declassified  by  either 
the  official  authorizing  the  original 
classification,  if  that  official  is  still 
serving  in  the  same  position,  the 
originator's  current  successor  in 
function,  a  supervisory  official  of  either, 
officials  delegated  declassification 
authority  in  writing  by  the  Secretary,  or 
by  the  Diepartmental  Information 
Security  Review  Committee. 

§&15    Mandatory  review  for  classification. 

(a)  All  information  classified  by  the 
Department  of  Transportation  under 
Executive  Order  12958  or  predecessor 
orders  shall  be  subject  to  a  review  for 
declassification  if: 

(1)  the  request  for  review  describes 
the  information  with  sufficient 
specificity  to  enable  its  location  with  a 
reasonable  amount  of  effort;  and 

(2)  the  information  has  not  been 
reviewed  for  declassification  within  the 
prior  two  years.  If  the  information  has 
been  reviewed  within  the  prior  two 
years,  or  the  information  is  the  subject 
of  pending  litigation,  the  requestor  will 
be  informed  of  this  fact,  and  of  the 
Department's  decision  not  to  declassify 
the  information  and  of  his/her  right  to 
appeal  the  Department's  decision  not  to 
declassify  the  infonnation  to  the 
Interagency  Security  Classification 
Appeals  Panel. 

(b)  All  information  reviewed  for 
declassification  because  of  a  mandatory 
review  will  be  declassified  if  it  does  not 
meet  the  standards  for  classification  in 
Executive  Order  12958.  The  information 


will  then  be  released  unless 
withholding  is  otherwise  authorized 
and  warranted  under  applicable  law. 

§  &17    Classification  challenges. 

(a)  Authorized  holders  of  infonnation 
classified  by  the  Department  of 
Transportation  who,  in  good  faith, 
believe  that  its  classification  status  is 
improper  are  encouraged  and  expected 
to  challenge  the  classification  status  of 
the  infonnation  before  the  Departmental 
Information  Security  Review 
Committee. 

(1)  No  individual  will  be  subject  to 
retribution  for  bringing  such  a 
challenge;  and 

(2)  Each  individual  whose  challenge 
is  denied  will  be  advised  that  he/she 
may  appeal  to  the  Interagency  Security 
Classification  Appeals  Panel  established 
by  section  5.4  of  Executive  Order  12958. 

(b)  This  classification  challenge 
provision  is  not  intended  to  prevent  an 
authorized  holder  of  information 
classified  by  the  Department  of 
Transportation  from  informally 
questioning  the  classification  status  of 
particular  information.  Such 
information  inquiries  should  be 
encouraged  as  means  to  resolve 
classification  concerns  and  reduce  the 
administrative  burden  of  formal 
challenges. 

§&19  Procedures  for  submitting  snd 
processing  requests  for  classification 
reviews. 

(a)  The  Director  of  Security  and 
Administrative  Management  is  hereby 
designated  as  the  official  to  whom  a 
member  of  the  public  or  another 
department  or  agency  should  submit  a 
request  for  a  classification  review  of 
classified  information  produced  by  or 
under  the  primary  cognizance  of  the 
Department.  Elements  of  the 
Department  that  receive  a  request 
directly  will  immediately  notify  the 
Director. 

(b)  If  the  request  for  classification 
review  involves  material  produced  by  or 
under  the  cognizance  of  the  U.S.  Coast 
Guard  or  the  Federal  Aviation 
Administration,  the  Director  will 
forward  the  request  to  the  headquarters 
security  staff  of  the  element  concerned 
for  action.  If  the  request  involves 
material  produced  by  other 
Departmental  elements,  the  Director 
will  serve  as  the  office  acting  on  the 
request. 

Cc)  The  office  acting  on  the  request 
will: 

(1)  Immediately  acknowledge  receipt 
of  the  request  and  provide  a  copy  of  the 
correspondence  to  the  Director.  If  a  fae 
for  search  of  records  is  involved 
pursuant  to  49  CFR  Part  7,  the  requester 
will  be  so  notified; 


(2)  Conduct  a  security  review,  which 
will  include  consultation  with  the  office 
that  produced  the  material  and  with 
source  authorities  when  the 
classification,  or  exemption  of  material 
from  automatic  declassification,  was 
based  upon  determinations  by  an 
original  classifyine  authority;  and 

(3)  Assure  that  the  requester  is 
notified  of  the  determination  within  30 
calendar  days  or  given  an  explanation  as 
to  why  further  time  is  necessary,  and 
provide  a  copy  of  the  notification  to  the 
Director. 

(d)  If  the  determination  reached  is 
that  continued  classification  is  required, 
the  notification  to  the  requester  will 
include,  whenever  possible,  a  brief 
statement  as  to  why  the  requested 
material  cannot  be  declassified.  The 
notification  will  also  advise  the 
requester  of  the  right  to  appeal  the 
determination  to  the  Departmental 
Infonnation  Security  Review 
Committee.  A  requester  who  wishes  to 
appeal  a  classification  review  decision, 
or  who  has  not  been  notified  of  a 
decision  after  60  calendar  days,  may 
submit  an  appeal  to  the  Departmental 
Information  Securify  Review 
Committee. 

(e)  If  the  determination  reached  is  that 
continued  classification  is  not  required, 
the  infonnation  will  be  declassified  and 
the  material  remarked  accordingly.  The 
office  acting  on  the  request  will  then 
refer  the  request  to  the  office  originating 
the  material  or  higher  authority  to 
determine  if  it  is  otherwise 
withholdable  from  public  release  under 
the  Freedom  of  Information  Act  (5 
U.S.C  552)  and  the  Department's 
implementing  regulations  (49  CFR  Part 

7). 

(1)  If  the  material  is  available  under 
the  Freedom  of  Information  Act,  the 
requester  will  be  advised  that  the 
material  has  been  declassified  and  is 
available.  If  the  request  involves  the 
furnishing  of  copies  and  a  fee  is  to  be 
collected,  the  requester  will  be  so 
advised  pursuant  to  49  CFR  Part  7, 
Departmental  regulations  implementing 
the  Freedom  of  Information  Act. 

(2)  If  the  material  is  not  available 
under  the  Freedom  of  Informatioti  Act, 
the  requester  will  be  advised  that  the 
material  has  been  declassified  but  that 
the  record  is  unavailable  pursuant  to  the 
Freedom  of  Information  Act,  and  that 
the  provisions  concerning  procedures 

for  reconsidering  decisions  not  to 

disclose  records,  contained  in  49  CFR 
Part  7,  apply. 

(f)  Upon  receipt  of  an  appeal  fitjm  a 
classification  review  determination 
based  upon  continued  classification,  the 
Departmental  Infonnation  Security 
Review  Committee  will  acknowledge 
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receipt  immediately  and  act  on  the 
matter  within  30  calendar  days.  With 
respect  to  information  originally 
classified  by  or  under  the  primary 
cognizance  of  the  Department,  the 
Committee,  acting  for  the  Secretary,  has 
authority  to  overrule  previous 
determinations  in  whole  or  in  part 
when,  in  its  judgment,  continued 
protection  in  the  interest  of  national 
security  is  no  longer  required.  When  the 
classification  of  the  material  produced 
in  the  IDepartment  is  based  upon  a 
classification  determination  made  by 
another  department  or  agency,  the 
Committee  will  immediately  consult 
with  its  counterpart  committee  for  that 
department  or  agency. 

(1)  If  it  is  determined  that  the  material 
produced  in  the  Department  requires 
continued  classification,  the  requester 
will  be  so  notihed  and  advised  of  the 
right  to  appeal  the  decision  to  the 
biteragency  Classification  Review 
Committee. 

(2)  If  it  is  determined  that  the  material 
no  longer  requires  classification,  it  will 
be  declassified  and  remarked.  The 
Committee  will  refer  the  request  to  the 
General  Counsel,  or  to  the  head  of  the 
Departmental  agency  concerned,  as  the 
case  may  be,  to  determine  if  the  material 
is  otherwise  withhoidable  from  the 
public  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Departmental  regulations.  (49  CFR  Part 
7),  and  paragraphs  (f)(1)  and  (2)  of  this 
section  will  be  followed.  A  copy  of  the 
response  to  the  requester  will  be 
provided  to  the  Committee. 

(g)  Requests  for  a  classification  review 
of  material  more  than  25  years  old  will 
be  referred  directly  to  the  Archivist  of 
the  United  States  and  the  requester  will 
be  notified  of  the  referral,  hi  this  event, 
the  provisions  of  this  section  apply. 

(h)  Whenever  a  request  is  insufficient 
in  the  description  of  the  record  sought, 
the  requester  will  be  asked  to  limit  his 
request  to  records  that  are  reasonably 
obtainable.  If,  in  spite  of  these  steps,  the 
requester  does  not  describe  the  records 
with  sufficient  particularity,  or  the 
record  requested  cannot  be  obtained 
with  a  reasonable  amount  of  effort,  the 
requester  will  be  notihed  of  the  reasons 
why  the  request  is  denied  and  of  his/her 
right  to  appeal  the  determination  to  the 
Departmental  Information  Security 
Review  Committee. 

§8^    Burden  of  proof. 

For  the  purpose  of  determinations  to 
be  made  under  §§8.13.  8.15,  and  8.17, 
the  burden  of  proof  is  on  the  originating 
Departmental  agency  to  show  that 
continued  classification  is  warranted. 


f  8.23    Ciasaifled  Infonnation  transferred  to 
the  DefMrtmant  of  TranapoitatkMi. 

(a)  Classified  information  officially 
transferred  to  the  Department  in 
conjunction  with  a  transfer  of  function, 
and  not  merely  for  storage  purposes, 
will  be  considered  to  have  been 
originated  by  the  Department. 

(d)  Classified  information  in  the 
custody  of  the  Department  originated  by 
a  department  or  agency  that  has  ceased 
to  exist  and  for  whom  there  is  no 
successor  agency  will  be  deemed  to 
have  been  originated  by  the  Department. 
This  information  may  be  declassified  or 
downgraded  by  the  Department  after 
consultation  with  any  other  agency  that 
has  an  interest  in  the  subject  matter  of 
the  information.  Such  agency  will  be 
allowed  30  calendar  days  in  which  to 
express  an  objection,  if  it  so  desires, 
before  action  is  taken.  A  difference  of 
opinion  that  cannot  be  resolved  will  be 
referred  to  the  Departmental 
Information  Security  Review 
Committee,  which  will  consult  with  its 
counterpart  committee  for  the  other 
agency. 

(c)  Classified  information  transferred 
to  the  National  Archives  and  Records 
Administration  (NARA)  will  be 
declassified  or  downgraded  by  the 
Archivist  of  the  United  States  in 
accordance  with  Executive  Order  12958, 
Departmental  classification  guides,  and 
any  existing  procedural  agreement 
between  NARA  and  the  Department. 
The  Department  will  take  all  reasonable 
steps  to  declassify  information 
contained  in  records  determined  to  have 
permanent  historical  value  before  they 
are  accessioned  in  NARA. 

(d)  To  the  extent  practicable,  the 
Department  will  adopt  a  system  of 
records  management  that  will  facilitate 
the  public  release  of  documents  at  the 
time  such  documents  are  declassified 
under  the  provisions  of  this  part  for 
automatic  declassification.  To  the 
maximum  extent  possible  without 
destroying  the  integrity  of  the 
Department's  files,  all  such  material  will 
be  segregated  or  set  aside  for  public 
release  upon  request.  The  Department 
will  cooperate  with  the  Archivist  in 
efforts  to  establish  a  Government-wide 
database  of  information  that  has  been 
declassified. 

Subpart  C— Access  to  Information 

$8.25    Parsonnal  Security  Ravlaw  Board. 

(a)  There  is  hereby  established  a 
Department  of  Transportation  Personnel 
Security  Review  Board,  which  will,  on 
behalf  of  the  Secretary  of  Transportation 
(except  in  any  case  in  which  the 
Secretary  personally  makes  the 
decision),  make  the  administratively 


final  decision  on  an  appeal  arising  in 
any  part  of  the  Department  from: 

(1)  A  decision  not  to  grant  access  to 
classified  information; 

(2)  A  decision  to  revoke  access  to 
classified  information;  or 

(3)  A  decision  under  §8.29  to  deny 
access  to  classified  information. 

(b)  The  Personnel  Security  Review 
Board  will  be  composed  of: 

(1)  two  persons  appointed  by  the 
Assistant  Secretary  for  Administration: 
one  from  the  Office  of  Personnel  and 
Training,  and  one,  familiar  with 
personnel  security  adjudication,  from 
the  Office  of  Security  and 
Administrative  Management,  who  will 
serve  as  Chair; 

(2)  one  person  appointed  by  the 
General  Counsel,  who,  in  addition  to 
serving  as  a  member  of  the  Board,  will 
provide  to  the  Board  whatever  legal 
services  it  may  require;  and 

(3)  one  person  appointed  by  each  of 
the  Commandant  of  the  Coast  Guard  and 
the  Federal  Aviation  Administrator. 

(4)  Any  member  may  designate  a 
representative,  meeting  the  same  criteria 
as  the  member,  with  full  power  to  serve 
in  his/her  place. 

(c)  In  carrying  out  its  responsibilities 
to  review  hnal  decisions  to  revoke  or 
deny  access  to  classified  information, 
the  Board  will  establish  whatever 
procedures  it  deems  fit. 

18.27    PubNc  avaMabHity  of  dedaaaiftod 


(a)  It  is  a  fundamental  poUcy  of  the 
Department  to  make  information 
available  to  the  public  to  the  maximum 
extent  permitted  by  law.  Information 
that  is  declassihed  for  any  reason  loses 
its  status  as  material  protected  in  the 
interest  of  national  security. 
Accordingly,  declassified  information 
will  be  handled  in  every  respect  on  the 
same  basis  as  all  other  unclassified 
information.  Declassified  information  is 
subject  to  the  Departmental  public 
information  policies  and  procedures, 
with  particular  reference  to  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
implementing  Departmental  regulations 
(49  CFR  Part  7). 

(b)  In  furtherance  of  this  policy,  all 
classified  material  produced  after  June 
1, 1972  that  is  of  sufficient  historical  or 
other  value  to  warrant  preservation  as 
permanent  records  in  accordance  with 
appropriate  records  administrative 
standards,  and  that  becomes 
declassified,  will  be  systematically 
reviewed  prior  to  the  end  of  each 
calendar  year  for  the  purpose  of  making 
the  materia]  publicly  available.  To  the 
maximum  extent  possible  without 
destroying  the  integrity  of  the 
Department's  files,  all  such  material  will 


be  segregated  or  set  aside  for  pubUc 
release  upon  request. 

$  8.29    Accaas  by  historical  reaearchars 
and  former  Praaidantial  appointees. 

(a)  Historical  researchers.  (1)  Persons 
outside  the  executive  branch  who  are 
engaged  in  historical  research  projects 
may  have  access  to  classified 
information  provided  that: 

(i)  Access  to  the  information  is  clearly 
consistent  with  the  interests  of  national ' 
security;  and 

(ii)  Tne  person  to  be'granted  access  is 
trustworthy. 

(2)  The  provisions  of  this  paragraph 
apply  only  to  persons  who  are 
conducting  historical  research  as  private 
individuals  or  under  private 
sponsorship  and  do  not  apply  to 
research  conducted  under  Government 
contract  or  sponsorship.  The  provisions 
are  applicable  only  to  situations  where 
the  classified  information  concerned,  or 
any  part  of  it,  was  originated  by  the 
Department  or  its  contractors,  or  where 
the  infonnation,  if  originated  elsewhere, 
is  in  the  sole  custody  of  the  Department. 
Any  person  requesting  access  to 
material  originated  in  another  agency  or 
to  information  under  the  exclusive 
jurisdiction  of  the  National  Archives 
and  Records  Administration  (NARA) 
will  be  referred  to  the  other  agency  or 
to  NARA,  as  appropriate. 

(3)  When  a  request  for  access  to 
classified  information  for  historical 
research  is  received,  it  will  be  referred 
to  the  appropriate  local  security  office. 
That  office  will  obtain  from  the 
applicant  completed  Standard  Form  86; 
Questionnaire  for  National  Security 
Positions,  in  triplicate,  and  Standard 
Form  87,  Fingerprint  Chart;  a  statement 
in  detail  to  justify  access,  including 
identification  of  the  kind  of  infonnation 
desired  and  the  organization  or 
organizations,  if  any,  sponsoring  the 
research;  and  a  written  statement 
(signed,  dated,  and  witnessed)  with 
respect  to  the  following: 

(i)  That  the  applicant  will  abide  by 
regulations  of  the  Department: 

(A)  To  safeguard  classified 
information;  and 

(B)  To  protect  information  that  has 
been  determined  to  be  proprietary  or 
privileged  and  is  therefore  not  eligible 
for  public  dissemination. 

(ii)  That  the  applicant  understands 
that  any  classified  information  that  the 
applicant  receives  affects  the  security  of 
the  United  States. 

(iii)  That  the  applicant  acknowledges 
an  obligation  to  safeguard  classified 
information  or  privileged  information  of 
which  the  applicant  gains  possession  or 
knowledge  as  a  result  of  the  applicant's 
access  to  files  of  the  Department. 


(iv)  That  the  applicant  agrees  not  to 
reveal  to  any  person  or  agency  any 
classified  information  or  privileged 
information  obtained  as  a  result  of  the 
applicant's  access  except  as  specifically 
authorized  in  writing  by  the 
Department,  and  further  agrees  that  the 
applicant  shall  not  use  the  information 
for  purposes  other  than  those  set  forth 
in  thoapplicant's  application. 

(v)  "rhat  the  applicant  agrees  to 
authorize  a  review  of  the  applicant's 
notes  and  manuscript  for  the  sole 
purpose  of  determining  that  no 
classified  information  or  material  is 
contained  therein. 

(vi)  That  the  applicant  understands 
that  failure  to  abide  by  conditions  of 
this  statement  will  constitute  sufficient 
cause  for  canceling  the  applicant's 
access  to  classified  information  and  for 
denying  the  applicant  any  fiiture  access, 
and  may  subject  the  applicant  to 
criminal  provisions  of  Federal  law  as 
referred  to  in  this  statement. 

(vii)  That  the  applicant  is  aware  and 
fiiUy  understands  that  title  18,  United 
States  Code,  Crimes  and  Criminal 
Procedures,  and  the  Internal  Security 
Act  of  1950,  as  amended,  title  50, 
United  States  Code,  prescribe,  under 
certain  circumstances,  criminal 
penalties  for  the  unauthorized 
disclosure  of  information  respecting  the 
national  security,  and  for  loss, 
destruction,  or  compromise  of  such 
information. 

(viii)  That  this  statement  is  made  to 
the  U.S.  Government  to  enable  it  to 
exercise  its  responsibilities  for  the 
protecticni  of  infonnation  affecting  the 
national  security. 

(ix)  That  the  applicant  understands 
that  any  material  false  statement  that  the 
applicant  makes  knowingly  and 
willfully  will  subject  the  applicant  to 
the  penalties  of  18  U.S.C.  1001. 

(4)  The  security  office  will  process  the 
forms  in  the  same  manner  as  specified 
for  a  preappointment  national  agency 
check  for  a  critical-sensitive  position. 
Upon  receipt  of  the  completed  national 
agency  check,  the  security  office,  if 
warranted,  may  determine  that  access 
by  the  applicant  to  the  information  will 
be  clearly  consistent  with  the  interests 
of  national  security  and  the  person  to  be 
granted  access  is  trustworthy.  If  deemed 
necessary,  before  making  its 
determination,  the  office  may  conduct 
or  request  further  investigation.  Before 
access  is  denied  in  any  case,  the  matter 
will  be  referred  through  channels  to  the 
Director  of  Security  and  Administrative 
Management  for  review  and  submission 
to  the  Personnel  Security  Review  Board 
for  final  review. 

(5)  If  access  to  TOP  SECRET  or 
intelUgence  or  communications  security 


information  is  involved  a  special 
background  investigation  is  required. 
However,  this  investigation  will  not  be 
requested  until  the  matter  has  been 
referred  through  channels  to  the 
Director  of  Security  and  Administrative 
Management  for  determination  as  to 
adequacy  of  the  justification  and  the 
consent  of  other  agencies  as  required. 

(6)  When  it  is  indicated  that  an 
applicant's  research  may  extend  to 
material  originating  in  the  records  of 
another  agency,  approval  must  be 
obtained  from  the  other  agency  prior  to 
the  grant  of  access. 

(7)  Approvals  for  access  will  be  vaHd 
for  the  duration  of  the  current  research 
project  but  no  longer  than  2  years  from 
the  date  of  issuance,  unless  renewed.  If 
a  subsequent  request  for  similar  access 
is  made  by  the  individual  within  one 
year  from  the  date  of  completion  of  the 
current  project,  access  may  again  be 
granted  without  obtaining  a  new 
National  Agency  Check.  If  more  than 
one  year  has  elapsed,  a  new  National 
Agency  Check  must  be  obtained.  The 
local  security  office  will  promptly 
advise  its  headquarters  seciuity  staff  of 
all  approvals  of  access  granted  under 
the  provisions  of  this  section. 

(8)  An  applicant  may  be  given  access 
only  to  that  classified  information  that 
is  directly  pertinent  to  the  applicant's 
approved  project.  The  applicant  may 
review  files  or  records  containing 
classified  information  only  in  offices 
under  the  control  of  the  Department. 
Procedures  must  be  established  to 
identify  classified  material  to  which  the 
appUcant  is  given  access.  The  applicant 
must  be  briefed  on  local  procedures 
established  to  prevent  unauthorized 
access  to  the  classified  material  while  in 
the  applicant's  custody,  for  the  return  of 
the  material  for  secure  storage  at  the  end 
of  the  daily  working  period,  and  for  the 
control  of  the  applicant's  notes  until 
they  have  been  reviewed.  In  addition  to 
the  security  review  of  the  applicant's 
manuscript,  the  manuscript  must  be 
reviewed  by  appropriate  offices  to 
assure  that  it  is  technically  accurate 
insofar  as  material  obtained  from  the 
Department  is  concerned,  and  is 
consistent  with  the  Department's  public 
release  policies. 

(b)  Former  Presidential  appointees. 
Persons  who  previously  occupied 
poUcymaking  positions  to  which  they 
were  appointed  by  the  President  may  be 
granted  access  to  classified  information 
or  material  that  they  originated, 
reviewed,.signed,  or  received,  while  in 
public  office,  provided  that: 

(1)  It  is  determined  that  such  access 
is  clearly  consistent  with  the  interests  of 
national  security;  and 
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(2)  The  person  agrees  to  safeguard  the 
information,  to  authorize  a  review  of  the 
person's  notes  to  assure  that  classified 
information  is  not  contained  therein, 
and  that  the  classified  information  will 
not  be  further  disseminated  or 
published. 

f8.31    Industrial  security. 

(a)  Background.  The  National 
Industrial  Security  Program  was 
established  by  Executive  Order  12829  of 
January  6, 1993  for  the  protection  of 
information  classified  pursuant  to 
Executive  Order  12356  of  April  2, 1982, 
National  Security  hifbrmation,  or  its 
predecessor  or  successor  orders,  and  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Secretary  of  Defense  serves  as  the 
Executive  Agent  for  inspecting  and 
monitoring  contractors,  licensees, 
grantees,  and  certificate  holders  that 
require  or  will  require  access  to,  or  that 
store  or  will  store,  classified 
information,  and  for  determining  the 
eligibility  for  access  to  classified 
information  of  contractors,  licensees, 
certificate  holders,  and  grantees,  and 
their  respective  employees. 

(b)  Implementing  regulations.  The 
Secretary  of  Transportation  has  entered 
into  agreement  for  the  Secretary  of 
Defense  to  render  industrial  security 
services  for  the  Department  of 
Transportation.  Regulations  prescribed 
by  the  Secretary  of  Defense  to  fulfill  the 
provisions  of  Executive  Order  12829 
have  been  extended  to  protect  release  of 
classified  information  for  which  the 
Secretary  of  Transportation  is 
responsible.  Specifically,  this  regulation 
is  DOD  5220.22-M,  National  Industrial 
Security  Program  Operating  Manual. 
This  regulation  is  efiective  within  the 
Department  of  Transportation,  which 
functions  as  a  User  Agency  as 
prescribed  in  the  regulation. 
Appropriate  security  stafEs,  project 
persoimel,  and  contracting  officers 
assure  that  actions  required  by  the 
regulation  are  taken. 

Issued  in  Washington,  DC.  on  March  24, 
1997. 

EodnBy  E.  Slatsr, 

Secretary  of  Transportation. 

(FR  Doc.  97-9787  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49CFRPart10 
raN2106-iAC57 

Maintenance  of  and  Access  to  Records 
Pertaining  to  Individuals 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  DOT  revises  its  regulations  in 
implementing  the  Privacy  Act,  5  U.S.C. 
552a.  This  revision  updates 
organizational  changes  since  the  last 
revision  and  streamlines  the  regulations 
in  order  to  make  the  regulations  more 
useful. 

DATES:  This  rule  is  effective  June  30, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dorothy  A.  Chambers,  Office  of  the 
General  Counsel,  C-12,  Department  of 
Transportation,  Washington,  E>C  20590, 
telephone  (202)  366-4542,  FAX  (202) 
366-7152. 

SUPPLEMENTARY  MRMMATION:  The 
President  instituted  a  Regulatory 
Review  initiative,  for  the  reinvention  of 
regulations  by  eliminating  duplicate, 
redundant  or  unnecessary  language  and 
revising  regulations  to  meet  the  need  of 
users.  In  response  to  this  initiative,  we 
reviewed  Part  10  and  proposed  to  revise 
this  section  to  update  and  streamline 
information  on  maintenance  and  access 
to  records  pertaining  to  individuals.  The 
main  revision  is  to  remove  from  the 
Code  of  Federal  Regulations  Appendices 
B  through  J  to  this  part  and  remove 
references  to  the  appendices  throughout 
the  Part  These  appendices  contain 
information  that  is  available  through  the 
Notice  of  Records  Systems  published  by 
the  Federal  Roister,  National  Archives 
and  Records  Administration,  which 
describes  the  systems  of  records 
maintained  by  all  Federal  agencies, 
including  the  Department  and  its 
components.  Therefore,  it  is 
uimecessary  to  repeat  this  information 
in  the  regulations.  Several  other 
housekeeping  corrections  were  also 
made.  Public  comment  was  invited  (61 
FR  29522;  June  11, 1996),  but  none  was 
received.  Upon  review,  we  have  decided 
to  issue  the  proposal  without  change, 
except  to  reflect  that  the  Inspector 
General  has  the  same  authority  under 
this  part  as  does  any  Administrator,  and 
that  the  Surface  Transportation  Board 
(STB),  a  successor  to  the  Interstate 
Conunerce  Commission  within  DOT,  is 
not  covered  by  these  Privacy  Act 
regulations,  but,  rather,  by  its  own, 
except  to  the  extent  that  any  system  of 
records  notice  provides  otherwise.  That 


is.  if  the  STB  is  included  in  a  DOT 
system  of  records,  then  these  regulations 
apply  to  that  system,  including  STB's 
participation  in  it. 

Analysis  of  Regulatory  Impacts. 

This  amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary. 

Under  the  Regulatory  Flexibility  Act, 
the  only  group  of  persons  who  will  be 
directly  affected  by  this  amendment  are 
those  members  of  the  public  who  are  the 
subjects  of  any  of  our  Privacy  Act 
systems  of  records.  These  qualify  as 
small  entities  and  will  have  burdens 
lessened  by  this  amendment,  as  the 
effect  of  the  amendment  will  be  to  make 
oiur  Privacy  Act  regulations  easier  to 
understand;  however,  it  is  not  likely 
that  any  such  burden  reduction  will  be 
large  nor  that  it  will  be  convertible  into 
economic  equivalents.  Hence,  I  certify 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not 
significantly  affiect  the  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969.  It  has  also  been  reviewed  under 
Executive  Order  12612,  Federalism,  and 
it  has  been  determined  that  it  does  not 
have  sufficient  implications  for 
federalism  to  warrant  preparation  of  a 
Federalism  Assessment 

Fiiudly.  the  amendment  does  not 
contain  any  collection  of  information 
requirements,  requiring  review  under 
the  Paperwork  Reduction  Act,  as 
amended. 

List  of  Subjects  in  49  CFR  Part  10 

Privacy. 

In  accordance  with  the  above,  DOT 
amends  49  CFR  Part  10  as  follows: 

PART  KKHAMENDEO] 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Anthority:  5  U.S.C  552a:  49  U.S.C  322. 
fiai    [AnwndKq 

2.  Section  10.1  is  amended  by 
deleting  paragraphs  (b),  (c),  and  (d),  and 
by  removing  the  paragraph  designation 
"(a)"  from  the  remaining  text 


3.  In  §  10.5,  within  the  definition  of 
Department,  the  introductory  text  and 
paragraph  (f)  are  revised,  and  a  new 
paragraph  (i)  is  added  at  the  end  to  read 
as  follows: 

f103    DaflnHkHis. 

*        •        •        •        * 

Department  means  the  Department  of 
Transportation,  including  the  Office  of 
the  Secretary,  the  Office  of  Inspector 
General,  and  the  following  operating 
administrations:  This  definition 
specifically  excludes  the  Surface 
Transportation  Board,  which  has  its 
own  Privacy  Act  regulations  (49  CFR 
Part  1007),  except  to  the  extent  that  any 
system  of  records  notice  provides 
otherwise. 


(f)  Federal  Transit  Administration. 


(i)  Biueau  of  Transportation  Statistics. 

4.  In  §  10.11,  the  first  sentence  is 
revised  to  read  as  follows: 

fiail    AdmintotraUon  of  pan 

Authority  to  administer  this  part  in 
connection  with  the  records  of  the 
Office  of  the  Secretary  is  delegated  to 
the  Assistant  Secretary  for 
Administration. 

•  •        *        *        • 

5.  In  §  10.23  the  introductory  text  is 
revised  to  read  as  follows: 

f  10.23    Accounting  of  disckMuras.  ' 

Each  operating  administration,  the 
Office  of  Inspector  Geiteral,  and  the 
Office  of  the  Secretary,  with  respect  to 
each  system  of  records  under  its  control: 

•  •        •        •        • 

6.  In  §  10.31,  paragraph  (a)  is  revised 
to  read  as  follows: 

flOJl    naquaata for recorda. 

(a)  Ordinarily,  each  pmson  desiring  to 
determine  whether  a  record  pertaining 
to  him/her  is  contained  in  a  system  of 
records  covered  by  this  part  or  desiring 
access  to  a  record  covered  by  this  part, 
or  to  obtain  a  copy  of  such  a  record, 
shall  make  a  request  in  writing 
addressed  to  the  system  manager.  The 
"Privacy  Act  Issuances"  published  by 
the  Office  of  the  Federal  Register. 
National  Archives  and  Records 
Administration,  describes  the  systems  of 
records  maintained  by  all  Federal 
agencies,  including  the  Department  and 
its  components.  In  exceptional  cases 
oral  requests  are  accepted.  A  description 
of  DOT  Privacy  Act  systems  notices  is 
available  through  the  Internet  free  of 
charge  at  http://www.access.gpo.gov/ 
su — docs/aces/PrivacyAct 
shtml?desc015  JitmL  See  §  10.13(b) 


regarding  inquiries  concerning  Privacy 
Act  matters  or  requests  for  assistance. 

7.  In  §  10.35,  paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (a)(12)  is  added  to  read  as 
follows: 

{10J5   Conditions  of  disdocurs. 

(a)  No  record  that  is  contained  within 
a  system  of  records  of  the  Department  is 
disclosed  by  any  means  of 
communication  to  any  person,  or  to 
another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior 
written  consent  of,  the  individual  to 
whom  the  record  pertains,  unless 
disclosure  of  the  record  would  be: 

•  •        *        •        * 

(12)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

•  •        •        *        • 

8.  In  §  10.37,  the  last  sentence  is 
revised  to  read  as  follows: 

f  10.37    Mantiflcation  of  Individual  making 
rsquasL 

•  •        *        •        • 

In  such  cases,  these  additional 
requirements  are  listed  in  the  public 
notice  for  the  system. 

9.  Section  10.39  is  revised  to  read  as 
follows: 

{10.39    Location  of  lacoRte. 

Each  record  made  available  under  this 
subpart  is  available  for  inspection  and 
copying  during  regular  working  hours  at 
the  place  where  it  is  located,  or,  upon 
reasonable  notice,  at  the  dociunent 
inspection  facilities  of  the  Office  of  the 
Seoetary  or  each  administration. 
Original  records  may  be  copied  but  may 
not  be  released  from  custody.  Upon 
payment  of  the  appropriate  fee,  copies 
are  mailed  to  the  i:equester. 

10.  Section  10.41  is  revised  to  read  as 
follows: 

§  10.41    Ratfueats  for  conaclion  of  records. 

Any  person  who  desires  to  have  a 
record  pertaining  to  that  person 
corrected  shall  submit  a  written  request 
detailing  the  correction  and  the  reasons 
the  record  should  be  so  corrected. 
Requests  for  correction  of  records  shall 
be  submitted  to  the  System  Manager. 

11.  In  §  10.51,  paragraphs  (c)  and  (h) 
are  revised,  to  read  as  follows: 


f  10.51 


time  period  are  permitted  for  good 
reason. 


(h)  Any  final  decision  by  an 
Administrator  or  his/her  delegate  not  to 
grant  access  to  or  amend  a  record  under 
this  part  is  subject  to  concurrence  by  the 
General  Counsel  or  his  or  her  delegate. 

12.  In  §  10.63  introductory  text  is 
revised  to  read  as  follows: 

f  10.63    Spedfte  axamptiona. 

The  Secretary  or  his  or  her  dslegee,  in 
the  case  of  the  Office  of  the  Secretary; 
or  the  Administrator  or  his  or  deliige,  in 
the  case  of  an  operating  administration; 
or  the  Inspector  GenersJ  or  his  or  her 
deluge,  in  the  case  of  the  Office  of 
Inspector  General,  may  exempt  any 
system  of  records  that  is  maintained  by 
the  Office  of  the  Secretary,  an  operating 
administration,  or  the  Office  of 
Inspector  General,  as  the  case  may  be, 
from  subsections  (c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (f)  of  the  Act 
and  implementing  §§  10.23(c);  10.35(b); 
10.41;  10.43;  10.45;  10.21(a)  and 
10.21(d)(6),  (7),  and  (8).  under  the 
following  conditions: 
•        •        •        •        • 

13.  "Appendix  A  to  part  10"  is 
redesignated  as  "Appendix  to  part  10". 

14.  Appendices  B  through  J  are 
removed. 

Issued  in  Washington.  DC,  on  March  24. 
1997. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

(FR  Doc.  97-11305  Filed  4-30-97;  8:45  am) 
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(c)  Each  application  for  review  must 
be  made  in  writing  and  must  include  all 
information  and  arguments  relied  upon 
by  the  person  making  the  request,  and 
be  submitted  within  30  days  of  the  date 
of  the  initial  denial;  exceptions  to  this 


AOBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMAItV:  The  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  directs  the 
Secretary  of  Commerce  (Searetary)  to 
implement  regulations  providing  for  the 
optional  use  of  "fishery  negotiation 


23668  Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1,  1997  /  Rules  and  Regulations 


23669 


23668  Federal  Register  /  Vol.  62,  No.  84  /  Thursday.  May  1.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday.  May  1.  1997  /  Rules  and  Regulations 


23669 


panels"  (FM^s)  and  negotiated 
rulemaking  techniques  in  the 
development  of  fishery  conservation 
and  management  measures.  The 
Magnuson-Stevens  Act  requires  the 
Secretary  to  establish  pnx^ures  for  the 
operation  of  FNPs  comparable  to  those 
set  out  in  the  Negotiated  Rulemaking 
Act  (NRA).  The  following  regulations 
are  intended  to  implement  these 
requirements. 

^FECnVE  DATE:  May  1.  1997. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Highly  Migratory 
Species  Division,  NMFSi  Northeast 
Regional  Office,  1  Blackburn  Drive. 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  Murray-Brown,  508-281-9260. 
SUPPLEMBITARY  INFORMATION: 

Background 

Section  110  of  Public  Law  No.  104- 
297,  the  Sustainable  Fisheries  Act  of 
1996,  amended  section  305  of  the 
Magnuson-Stevens  Act,  by  adding  a  new 
section  (g)  that  authorizes  both  the 
Secretary  and  the  Fishery  Management 
Councils  (Councils)  to  establish  FNPs  to 
assist  in  the  development  of 
conservation  and  management  measures 
for  a  fishery  under  its  authority  16 
U.S.C.  1855(g).  The  same  section 
requires  NMFS  to  prepare  regulations 
specifying  the  procedures  for  the 
establishment  and  operation  of  FNPs. 
Section  305(g)  further  specifies  that  the 
procedures  are  to  be  comparable  to  the 
procedures  of  the  NRA  (5  U.S.C.  561  et 
seq.).  NMFS  was  also  required  to 
develop  these  regulations  in  cooperation 
with  the  Administrative  Conference  of 
the  United  States  (ACUS),  which  had 
extensive  experience  with  the  NRA  and 
had  published  in  1995  a  Negotiated 
Rulemaking  Sourcebook.  Although  the 
ACUS  has  since  been  disbanded,  NMFS 
was  able  to  use  the  ACUS  Negotiated 
Rulemaking  Sourcebook  for  guidance  in 
preparing  this  rule. 

Both  the  Councils  and  NMFS  already 
have  extensive  procedures  regarding  the 
preparation  of  fishery  conservation  and 
management  measures  and  rule 
publication.  However,  in  the  case  of 
Councils,  there  may  be  certain,  specific 
drciunstances  where  the  use  of  FNPs 
may  assist  a  Council  with  specific 
fisheries  under  its  authority. 
Development  of  a  report  and 
identihcation  of  areas  of  consensus 
among  interests  on  a  contentious  issue 
may  assist  Council  debate  and  voting  on 
a  controversial  measure  if  the  Council 
has  this  information  available  before  its 
regular  meetings. 

In  the  case  of  the  Secretary,  section 
305(g)  of  the  Magnuson-Stevens  Act 


states  that  an  FNP  may  be  established  to 
assist  in  the  development  of  specific 
conservation  and  management  measures 
in  three  speciGc  areas.  The  first  area 
involves  rebuilding  of  fisheries  under 
section  304(e)(5).  This  section  requires 
the  Secretary  to  prepare  a  fishery 
management  plan  (FMP)  or  plan 
amendment  and  regulations  to  stop 
overfishing  and  rebuild  affected  stocks 
of  fish  within  a  9-month  timeframe.  The 
second  area  where  an  FNP  may  be  used 
by  the  Secretary  involves  the 
management  of  highly  migratory  species 
(HMS)  under  section  304(g).  Finally,  the 
Secretary  may  establish  and  use  an  FNP 
for  any  other  fishery  with  the  approval 
of  the  appropriate  Council. 

Establishment  of  an  FNP 

Traditionally,  negotiated  rulemaking 
provides  an  opportunity  for  those  with 
a  stake  in  the  potential  rulemaking — 
including  the  agency — to  attempt  to 
reach  a  consensus  on  the  features  of  a 
rule  before  it  is  proposed  by  the  agency. 
Following  careful  identification  of  the 
interests  that  would  be  significantly 
affected  by  the  rule,  an  advisory 
committee  is  established  on  which  the 
various  interests  are  represented 
through  direct  representation  or  through 
coalitions  formed  for  this  purpose. 

The  NRA  estabUshed  a  statutory 
framework  for  conduct  of  negotiated 
rulemaking.  This  framework  includes 
convening  and  determination  of  need 
for  a  negotiated  rulemaking  committee, 
publication  of  notice  for  applications  for 
membership  on  the  committee, 
establishment  of  the  committee  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  Appendix,  and 
operation  of  the  committee  with  the  use 
of  a  facilitator. 

This  rule  requires  a  Cpuncil  or  NMFS 
to,  effactively,  follow  the  elements  of 
the  NRA  throughout  the  establishment 
and  operation  of  an  FNP  and  thus 
modifies  the  NRA  procedures  to  meet 
the  requirements  of  section  305(g).  The 
intent  is  to  create  a  committee, 
comprised  of  a  balanced  and 
representative  set  of  all  interests  in  a 
negotiation,  that  can  achieve  a 
consensus  on  all  issues  involved. 

The  decision  to  establish  an  FNP 
under  section  305(gJ  also  requires 
consideration  of  other  relevant 
procedures  of  the  Magnuson-Stevens 
Act.  For  example,  the  decision  to 
establish  an  FNP  for  situations 
involving  rebuilding  of  fisheries  also 
requires  determinations  regarding  the 
relevant  procedures  of  section  304(e)(5) 
of  the  Magnuson-Stevens  Act.  In  this 
case,  establishing  an  FNP.  following  the 
required  FACA  charter  process. 


convening  the  FNP,  conducting 
negotiations,  publishing  the  FNP's 
report  in  the  Federal  Register. 
considering  the  report,  considering 
public  comments  on  the  report,  and 
making  appropriate  determinations 
would  likely  render  the  9-month 
deadline  under  section  304(e)(5) 
difficult  to  meet.  Thus,  it  may  be 
impractical  to  utilize  the  FNP  process  in 
a  setting  as  time-sensitive  as  rebuilding 
overfished  fisheries. 

FNPs  may  also  be  established  to  assist 
with  HMS  management  under  section 
304(g).  However,  under  section  302(g)(2) 
the  Secretary  is  mandated  to  establish 
Fishery  Advisory  Panels  for  FMPs 
prepared  for  HMS.  Therefore,  in 
addition  to  the  mandatory  Fishery 
Advisory  Panel,  the  Secretary  may 
choose  to  establish  an  FNP  to  assist  the 
Fishery  Advisory  Panel  in  the 
development  of  conservation  and 
management  measures.  A  decision  to 
establish  an  FNP,  in  addition  to  the 
mandatory  Fishery  Advisory  Panel, 
would  have  to  weigh  practical 
considerations  of  two  groups,  working 
on  substantially  similar  issues,  that  may 
be  comprised  of  the  same  individuals. 
As  there  is  no  limitation  of  the 
Secretary's  ability  to  utiUze  the 
procedures  of  the  NRA,  the  Secretary 
may  choose  to  utilize  the  procedures  of 
the  NRA  for  the  mandatory  Fishery 
Advisory  Panel.  This  rule  in  no  way 
affects  the  ability  of  a  Council  to 
establish  an  advisory  panel  under 
section  302(g)(2)  of  the  Magnuson- 
Stevens  Act. 

Finally,  the  Secretary  may  establish 
and  use  FNPs  for  any  other  fishery  with 
the  approval  of  the  appropriate  Council. 
In  these  cases,  a  Council  would  choose 
to  have  NMFS  take  the  lead  on  creating 
and  operating  an  FNP,  although  the 
Council  would  still  participate  as  a 
member  of  the  FNP,  and  still  have  the 
responsibility  for  submitting  any  FMP 
amendment  or  regulation  to  the 
Secretary  for  review  under  the 
Magnuson-Stevens  Act. 

Operation  of  an  FNP 

The  intent  of  this  rule  is  to  specify 
that  the  following  procedures  apply  to 
the  operation  of  an  FNP,  if  either  the 
Council  or  NMFS  exercises  its  authority 
to  estabUsh  one.  The  FNP  is  chaired  by 
a  trained  mediator  or  focilitator. 
Representatives  from  one  or  more 
Councils  (as  appropriate)  and  NMFS  are 
members  of  the  FNP,  each  representing 
the  Council's  and  NMFS'  own  unique 
set  of  interests  in  the  outcome.  The 
facilitator  oversees  the  process  by 
focusing  the  members  on  the 
identification  of  issues  and  concerns 
and  assisting  them  to  consider  ways  in 


which  these  can  be  addressed.  The 
facilitator  can  also  guide  discussions 
between  the  negotiators  and  the  parties 
they  represent.  Meetings  are  open  to  the 
public,  in  accordance  with  FACA,  and, 
thus,  all  interested  parties  who  are  not 
members  of  the  committee  may  observe 
the  proceedings  and  participate  during 
public  comment  periods.  The  process 
set  out  in  this  rule  is  thus  a  method  of 
alternative  dispute  resolution  in  which 
an  impartial  neutral  party  is  used  to 
facilitate  settlement  of  disputes  about 
the  terms  of  a  potential  conservation 
and  management  measure  among  the 
interests  that  would  be  significantly 
affected  thereby. 

In  addition,  there  are  two  critical 
features  to  this  rule:  (1)  The  entire 
process,  if  used,  must  take  place  prior  io 
the  beginning  of  the  statutory 
requirements  for  implementing  FMPs  or 
regulations.  However,  the  Council  or 
NMFS  has  discretion  prior  to  this  point 
when  to  use  Uiis  process.  (2)  Results  and 
recommendations  of  the  FNP  are 
advisory  in  natiire  and  neither  the 
Council  nor  the  Secretary  is  obligated  to 
use  any  or  all  of  the  results  of  an  FNP 
in  implementing  a  rule.  If  used,  an 
FNP's  report  could  help  resolve 
controversial  areas  of  fish  management 
before  these  areas  are  addressed  by  a 
Council  or  NMFS  through  Magnuson- 
Stevens  Act  rulemaking  procedures. 

Report  and  Resnlts  of  FNP  Procedores 

For  the  purposes  of  this  rule,  and 
consistent  with  section  305(g}  of  the 
Magnuson-Stevens  Act,  an  FNP  is 
intended  only  to  negotiate  conservation 
and  management  measures  rather  than 
to  develop  a  proposed  rule.  Thus,  this 
rule  modifies  the  procedures  of  the  NRA 
to  refer  to  conservation  and 
management  measures  rather  than  rules 
or  regulations. 

At  the  conclusion  of  its  negotiations, 
an  FNP  may  submit  a  report  that  would 
specify  all  die  areas  where  consensus 
was  reached  by  the  panel,  including,  if 
appropriate,  proposed  conservation  and 
management  measures,  as  well  as  any 
other  information  submitted  by 
members  of  the  FNP.  Once  NMFS 
receives  the  report,  the  report  will  be 
published  in  the  Federal  Register  for 
public  comment.  Finally,  the  FNP's 
report  may  be  used  by  the  Council  or 
NMFS  in  the  development  of  any 
regulation,  FMP,  or  plan  amendment. 

Classification 

Under  5  U.S.C.  553(b)(A),  prior  notice 
and  an  opportunity  for  public  comment 
are  not  required  to  be  provided  for  this 
rule  as  this  is  a  rule  of  procedure. 
Furtheieitecause  prior  notice  and  an 
opportunity  for  public  comment  are  not 


required  under  5  U.S.C  553,  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  are  not  applicable.  Finally, 
because  this  rule  is  not  substantive,  it  is 
not  subject  to  the  30-day  delay  in 
effective  date  required  of  substantive 
rules  under  5  U.S.C.  553(d).  Tliis  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  EO.  12866. 

List  of  Subjects  in  50  CFR  Part  600 

Fisheries,  Fishing. 

Dated:  April  25, 1997. 
Nmacf  Foslsr. 

Deputy  Assistant  Adminktratar  for  Fisheries. 
National  Marine  fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  is  amended 
as  follows: 

PART  aOO-MAQNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Antfaority:  5  U.S.C.  561  and  16  U.S.C  1801 
etseq. 

2.  A  new  subpart  I  is  added  to  read 
as  follows: 

Subpart  t-FWwry  Negotiation  Panels 

600.750  Definitioiu. 

600.751  Determination  of  need  for  a  fishery 
n^otiation  panel. 

600.752  Use  of  convenen  and  CBCilitators. 

600.753  Notice  of  intent  to  establish  a 
fishery  n^otiation  panel. 

600.754  Decision  to  estabUsh  a  fishery 
negotiation  panel. 

600.755  Establishment  of  a  fitheiy 
negotiation  panel. 

600.756  Conduct  and  operation  of  a  fishery 
negotiation  panel. 

600.757  Operational  protocob. 

600.758  Preparation  of  report 

600.759  Use  of  report. 

600.760  Fishery  Negotiation  Panel  lifetime. 

Sulipart  I— Flsliory  Negotiation  Panels 

1600.750    DaflnMons. 

(Consensus  means  unanimous    . 
concurrence  among  the  membws  on  a 
Fishery  Negotiation  Panel  established 
under  this  rule,  unless  such  Panel: 

(1)  Agrees  to  define  such  term  to 
mean  a  general  but  not  unanimous 
concurrence:  or 

(2)  agrees  upon  another  specified 
definition. 

Fishery  negptiation  panel  (FNP) 
means  an  advisory  committee 
established  by  one  or  more  Councils  or 
the  Secretary  in  accordance  with  these 
regulations  to  assist  in  the  development 
of  fishery  ccmservation  and  management 
measures. 


Interest  means,  with  respect  to  an 
issue  or  matter,  multiple  parties  that 
have  a  similar  point  of  view  or  that  are 
likely  to  be  affected  in  a  similar  manner. 

Report  means  a  document  submitted 
by  an  FNP  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Managemwit  Act 
(Magnuson-Stevens  Act). 

f60a7Sl    Detenninadonofnaedfora 


A  Council  or  NMFS  may  establish  an 
FNP  to  assist  in  the  development  of 
specific  fishery  conservation  and 
management  measures.  In  determining 
whether  to  establish  an  FNP,  NMFS  or 
the  Council,  as  appropriate,  shall 
consider  whether 

(a)  Thwe  is  a  need  for  specific  fishery 
conservation  and  management 
measures. 

(b)  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the 
conservation  and  management  measure. 

(c)  Then  is  a  reasonable  likelihood 
that  an  FNP  can  be  convened  with  a 
balanced  representation  of  persons  who: 

(1)  Can  adequately  represent  the 
interests  identified  under  paragraph  (b) 
of  this  section. 

(2)  Are  willing  to  negotiate  in  good 
faith  to  reach  a  consMisus  on  a  report 
regarding  the  issues  presmted. 

(d)  There  is  a  reasonable  fikelihood 
that  an  FNP  will  reedi 

a  consensus  on  a  report  regarding  the 
.issues  presented  within  1  year  from  date 
of  establishment  of  the  FNP. 

(e)  The  use  of  an  FNP  will  not 
unreasonably  delay  Council  or  NMFS 
fishery  management  plan  development 
or  rulemaking  procedures. 

(f)  The  costs  of  establishment  and 
operation  of  an  FNP  are  reason^le 
when  compared  to  fishery  management 
plan  development  or  rulemalung 
procedures  that  do  not  use  FNP 
procedures. 

(g)  The  Council  or  NMFS  has 
adequate  resources  and  is  willing  to 
commit  such  resources,  including 
technical  assistance,  to  an  FNP. 

(h)  The  use  of  an  FNP  is  in  the  public 
interest. 

1600.752    UaeoloomMnarsand 


(a)  Purposes  of  conveners.  A  Council 
or  NMFS  may  use  the  services  of  a 
trained  omvener  to  assist  the  Council  or 
NMFS  in:  (1)  Conducting  discussions  to 
identify  the  issues  of  concern,  and  to 
ascertain  whether  the  establishment  of 
an  FNP  regarding  such  matter  is  faasible 
and  appropriate. 

(2)  Identifying  persons  who  will  be 
significantly  aflSacted  by  the  issues 
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presented  in  paragraph  (a)(1)  of  this 
section. 

(b)  Duties  of  conveners.  The  convener 
shall  report  findings  under  paragraph 
(a)(2)  of  this  section  and  shall  make 
recommendations  to  the  Council  or 
NMFS.  Upon  request  of  the  Council  or 
NMFS,  the  convener  shall  ascertain  the 
names  of  persons  who  are  willing  and 
qualified  to  represent  interests  that  will 
be  signihcantly  affected  by  the  potential 
conservation  and  management  measures 
relevant  to  the  issues  to  be  negotiated. 
The  report  and  any  recommendations  of 
the  convener  shall  be  made  available  to 
the  public  upon  request. 

(c)  Selection  of  facilitator. 
Notwithstanding  section  10(e)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  a  Council  or  NMFS  may 
nominate  a  person  trained  in  facilitation 
either  firom  the  Federal  Government  or 
firom  outside  the  Federal  Government  to 
serve  as  an  impartial,  neutral  facilitator 
for  the  negotiations  of  the  FNP,  subject 
to  the  approval  of  the  FNP,  by 
consensus.  The  facilitator  may  be  the 
same  person  as  the  convener  used  under 
paragraph  (a)  of  this  section.  If  the  FNP 
does  not  approve  the  nominee  of  the 
Council  or  NMFS  for  facilitator,  the  FNP 
shall  submit  a  substitute  nomination.  If 
an  FNP  does  not  approve  any  nominee 
of  the  Council  or  NMFS  for  facilitator, 
the  FNP  shall  select,  by  consensus,  a 
person  to  serve  as  facilitator.  A  person 
designated  to  represent  the  Council  or 
NMFS  in  substantive  issues  may  not 
serve  as  facilitator  or  otherwise  chair  ther 
FNP. 

(d)  Roles  and  duties  of  facilitator.  A 
facilitator  shall: 

(1)  Chair  the  meetings  of  the  FNP  in 
an  impartial  manner. 

(2)  Impartially  assist  the  members  of 
the  FNP  in  conducting  discussions  and 
negotiations. 

(3)  Manage  the  keeping  of  minutes 
and  records  as  required  under  section 
10(b)  and  (c)  of  FACA. 

faO«.7SS    Notoe  of  imwit  to  estaMlali  • 


(a)  Publication  of  notice.  If,  after 
considering  the  report  of  a  convener  or 
conducting  its  own  assessment,  a 
Council  or  NMFS  decides  to  establish 
an  FNP.  NMFS  shall  publish  in  the 
Federal  Register  and,  as  appropriate,  in 
trade  or  other  specialized  publications, 
a  document  that  shall  include: 

(1)  An  announcement  that  the  Council 
or  NMFS  intends  to  establish  an  FNP  to 
negotiate  and  develop  a  report 
concerning  specific  conservation  and 
management  measures. 

(2)  A  description  of  the  subject  and 
scope  of  the  conservation  and 


management  measure,  and  the  issues  to 
be  considered. 

(3)  A  list  of  the  interests  that  are  likely 
to  be  significantly  affected  by  the 
conservation  and  management  measure. 

(4)  A  list  of  the  persons  proposed  to 
represent  such  interests  and  the  person 
or  persons  proposed  to  represent  the 
Council  or  NMFS. 

(5)  A  proposed  agenda  and  schedule 
for  completing  the  work  of  the  FNP. 

(6)  A  description  of  administrative 
support  for  the  FNP  to  be  provided  by 
the  Council  or  NMFS,  including 
technical  assistance. 

(7)  A  solicitation  for  comments  on  the 
proposal  to  establish  the  FNP,  and  the 
proposed  membership  of  the  FNP. 

(8)  An  explanation  of  how  a  person 
may  apply  or  nominate  another  person 
for  membership  on  the  FNP,  as  provided 
under  paragraph  (b)  of  this  section. 

(b)  Nomination  of  members  and 
public  comment.  Persons  who  may  be 
significantly  affected  by  the 
development  of  conservation  and 
management  measure  and  who  believe 
that  their  interests  will  not  be 
adequately  represented  by  any  person 
specified  in  a  document  under 
paragraph  (a)(4)  of  this  section  may 
apply  for,  or  nominate  another  person 
for,  membership  on  the  FNP  to 
represent  such  interests.  Each 
apphcation  or  nomination  shall  include: 

(1)  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  such  person  shall  represent. 

(2)  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the 
person  proposes  to  represent.  ' 

(3)  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  conservation  and 
management  measure  under 
consideration. 

(4)  The  reasons  that  the  persons 
specified  in  the  document  under 
paragraph  (a)(4)  of  this  section  do  not 
adequately  represent  the  interests  of  the 
person  submitting  the  application  or 
nomination. 

(c)  Pu6/jc  comment.  The  Council  or 
NMFS  shall  provide  at  least  30  calendar 
days  for  the  submission  of  comments 
and  applications  under  this  sedion. 

f60a754    OMtslon  to  aetaMisli  a  ftalMry 
negotiation  penal. 

(a)  Determination  to  establish  an  FNP. 
If,  after  considering  comments  and 
appUcations  submitted  under  §  600.753, 
the  Council  or  NMFS  determines  that  an 
FNP  can  adequately  represent  the 
interests  that  will  bie  significantly 
affected  and  that  it  is  frasible  and 
appropriate  in  the  particular  case,  the 
Council  or  NMFS  may  establish  an  FNP. 


(b)  Determination  not  to  establish 
FNP.  If,  after  considering  such 
comments  and  applications,  the  Council 
or  NMFS  decides  not  to  establish  an 
FNP,  the  Council  or  NMFS  shall 
promptly  publish  notification  of  such 
decision  and  the  reasons  therefor  in  the 
Federal  Register  and,  as  appropriate,  in 
trade  or  other  specialized  publications, 
a  copy  of  which  shall  be  sent  to  any 
person  who  applied  for,  or  nominated 
another  person  for  membership  on  the 
FNP  to  represent  such  interests  with 
respect  to  the  issues  of  concern. 

§600.786    Establishment  of  a  fishery 


(a)  General  authority.  (1)  A  Council 
may  estabhsh  an  FNP  to  assist  m  the 
development  of  specific  conservation 
and  management  measures  for  a  fishery 
under  its  authority. 

(2)  NMFS  may  establish  an  FNP  to 
assist  in  the  development  of  specific 
conservation  and  management  measures 
required  for: 

(i)  A  fishery  for  which  the  Secretary 
has  authority  under  section  304(e)(5)  of 
the  Magnuson-Stevens  Act,  regarding 
rebuilding  of  overfished  fisheries; 

(ii)  A  fishery  for  which  the  Secretary 
has  authority  under  16  U.S.C.  section 
304(g),  regarding  highly  migratory 
species;  or 

(iii)  Any  fishery  with  the  approval  of 
the  appropriate  Council. 

(b)  Federal  Advisory  Committee  Act 
(FACA}  In  establishing  and 
administering  such  an  FNP,  the  Council 
or  NMFS  shall  comply  with  the  FACA 

,  with  respect  to  such  FNP. 

(c)  Balance.  Each  potentially  affected 
organization  or  individual  does  not 
necessarily  have  to  have  its  own 
representative,  but  each  interest  must  be 
adequately  represented.  The  intent  is  to 
have  a  group  that  as  a  whole  reflects  a 
proper  balance  and  mix  of  interests: 
Representatives  must  agree,  in  writing, 
to  negotiate  in  good  faith. 

(d)  Membership.  The  Council  or 
NMFS  shall  limit  membership  on  an 
FNP  to  no  more  than  25  members, 
unless  the  Council  or  NMFS  determines 
that  a  greater  number  of  members  is 
necessary  ft)r  the  functioning  of  the  FNP 
or  to  achieve  balanced  membership. 
Each  FNP  shall  include  at  least  one 
person  representing  the  Council  in 
addition  to  at  least  one  person 
representing  NMFS. 

1600756   Conduct  and  operation  of  a 
ftalMry  negottaMon  pansL 

(a)  Roles  and  duties  of  an  FNP.  Each 
FNP  shall  consider  the  issue  proposed 
by  the  Council  or  NMFS  for 
consideration  and  shall  attempyo  reach 
a  consensus  concerning  a  report  to  assist 


in  the  development  of  a  conservation 
and  management  measure  with  respect 
to  such  matter  and  any  other  matter  the 
FNP  determines  is  relevant  to  the 
development  of  a  conservation  and 
management  measure.  An  FNP  may 
adopt  procedures  for  the  operation  of 
the  FNP. 

(b)  Roles  and  duties  of  representative 
of  the  council  or  NMFS.  The  person  or 
persons  representing  the  Council  or 
NMFS  on  an  FNP  shall  participate  in 
the  deliberations  and  activities  of  the 
FNP  with  the  same  rights  and 
responsibilities  as  other  members  of  the 
FNP.  and  shall  be  authorized  to  fully 
represent  the  Council  or  NMFS  in  the 
discussions  and  negotiations  of  the  FNP. 

1600.757    Operational  protocols. 

(a)  Services  of  conveners  and 
facilitators.  A  Council  or  NMFS  may 
employ  or  enter  into  contracts  for  the 
services  of  an  individual  or  organization 
to  serve  as  a  convener  or  faciUtator  fat 
an  FNP  established  under  §  600.755,  or 
may  use  the  services  of  a  government 
employee  to  act  as  a  convener  or  a 
facilitator  for  such  an  FNP. 

(b)  Councils.  For  an  FNP  proposed 
and  established  by  one  or  more  Councils 
approved  expenses  shall  be  paid  out  of 
the  Coimcil's  operating  budget. 

(c)  Expenses  of  FNP  members. 
Members  of  an  FNP  shall  be  responsible 
for  their  own  expenses  of  participation 
in  such  an  FNP,  except  that  NMFS  or 
the  Council  may,  in  accordance  with 
section  7(d)  of  FACA,  pay  for  a 
member's  reasonable  travel  and  per 
diem  expenses,  and  a  reasonable  rate  of 
compensation,  if: 

(1)  Such  member  certifies  a  lack  of 
adequate  financial  resources  to 
participate  in  the  FNP. 

(2)  The  Council  or  NMFS  determines 
that  such  member's  participation  in  the 
FNP  is  necessary  to  assure  an  adequate 
representation  of  the  member's  interest. 

(d)  Administrative  support.  The 
Council  or  NMFS  shall  provide 
appropriate  administrative  support  to  an 
FT«n>  including  technical  assistance. 

{600.758    Preparation  of  report 

(a)  At  the  conclusion  of  the 
negotiations,  an  FNP  may  submit  a 
report.  Such  report  shall  specify: 

(1)  All  the  areas  where  consensus  was 
reached  by  the  FNP,  including,  if 
appropriate,  proposed  conservation  and 
management  measures. 

(2)  Any  other  information  submitted 
by  membera  of  the  FNP. 

(b)  Upon  receipt  of  the  report,  the 
Council  or  NMFS  shall  publish  such 
report  in  the  Federal  Register  for  public 
comment. 


{600.750    Ueeofraport 

A  Council  or  NMFS  may,  at  its 
discretion,  use  all  or  a  part  of  a  report 
prepared  in  accordance  with  §600.758 
in  the  development  of  conservation  and 
management  measures.  Neither  a 
Council  nor  NMFS,  whichever  is 
appropriate,  is  required  to  use  such 
report. 


{600.780 
lifetime. 


Fishery  Negotiation  Panel 


(a)  An  FNP  shall  terminate  upon 
either: 

(1)  Submission  of  a  report  prepared  in 
accordance  with  §  600.758;  or 

(2)  Submission  of  a  written  statement 
from  the  FNP  to  the  Council  or  NMFS 
that  no  consensus  can  be  reached. 

(b)  In  no  event  shall  an  FNP  exist  for 
Icmger  than  .1  year  from  the  date  of 
establishment  unless  granted  an 
extension.  Upon  written  request  by  the 
FNP  to  the  Council  or  NMFS,  and 
written  authorization  fr'om  the  Council 
or  NMFS  (whichever  is  appropriate),  the 
Secretary  may  authorize  an  extension 
for  a  period  not  to  exceed  6  months.  No 
more  than  one  extension  may  be  granted 
per  FNP. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdministrBtion 

50  CFR  Part  622 

[Dodwt  No.  961204340-7067-02;  LD. 
1101960] 

RiN  0648^113 

Fiaheries  of  tita  Carilibean,  Guff  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Raaources  of  ttM 
Gulf  of  Mexico  and  South  Atlantic; 
Catch  Specificationa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule. 

SUMMARY;  In  accordance  with  the 
frameworic  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  AtlanUc  (FMP), 
NMFS  issues  this  rule  to  reduce  the 
commercial  quotas  for  Atlantic  group 
king  and  Spanish  mackerel,  revise  the 
trip  limits  for  Atlantic  group  Spanish 
mackerel,  reduce  the  commercial  quota 
for  Gulf  group  Spanish  mackerel,  revise 
the  commercial  trip  limits  in  the  eastern 


zone  for  Gulf  group  king  mackerel,  and 
establish  a  zero  bag  limit  for  Gulf  group 
king  mackerel  for  captains  and  crews  of 
charter  vessels  and  headboats.  The 
intended  effects  of  this  rule  are  to 
protect  king  and  Spanish  mackerel  horn 
overfishing  and  maintain  healthy  stocks 
while  still  allowing  catches  by 
important  commercial  and  recreational 
fisheries. 

EFFECTIVE  DATE:  June  2. 1997. 
FOR  FURTHER  INFORMATION  CONTACT. 
MaA  Godcharles.  813-570-5305. 
8UPFLBIENTARY  MFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  unda*  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  by 
regulations  at  50  CFR  part  622  under  the 
Magnuson-Stevens  Finery. 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

In  accordance  with  the  framework 
procedures  of  the  FMP,  the  Councils 
.  recommended,  and  NMFS  published,  a 
proposed  rule  to  implement,  for  the 
1996/97  fishing  year,  the  following 
measures:  For  Atlantic  migratory 
groups,  reduced  commercial  quotas  for 
king  and  Spanish  mackerel  and 
modified  commercial  trip  limits  for 
Spanish  mackerel;  and,  for  Gulf 
migratory  groups,  reduced  commercial 
quota  for  Spanish  mackerel  and  revised 
commercial  trip  limits  and  recreational 
bag  limit  for  king  mackerel  (61  FR 
66008,  December  16, 1996).  That 
proposed  rule  described  the  FMP's 
framework  procedures  through  which 
the  Councils  recommended  the  changes 
and  explained  the  need  and  rationale  for 
them.  Those  descriptions  are  not 
repeated  here. 

The  1996/97  fishing  year  for 
commercial  fisheries  for  Gulf  migratory 
group  king  mackerel  ends  June  30;  for 
all  other  groups  of  Spanish  and  king 
macicerel,  the  fishing  year  ended  March 
31.  The  quotas  and  trip  limits  adopted 
here,  however,  will  continue  into  the 
1997/98  fishing  year  until  superseded 
by  future  specifications.  The  zero  bag 
limit  for  Gulf  group  king  mackerel  for 
captains  and  crews  of  charter  vessels 
and  headboats  will  likewise  continue 
until  superseded. 

Commeats  and  Responses 

Eight  comments  were  received  during 
the  comment  period,  all  pertaining  to 
changes  proposed  for  Gulf  group  king 
mackerel.  Two  charter  boat  associations, 
two  charter  boat  captains,  and  a  marine 
extension  agent  opposed  approval/ 
implementation  of  the  zero  bag  limit  for 
captain  and  crew  on  charter  and 
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headboat  vessels.  The  other  3 
conunents,  2  from  commercial 
fishennen  and  a  petition  signed  by  23 
commercial  fishennen  and  charter  boat 
captains,  expressed  opposition  to  the 
revised  commercial  trip  limits  proposed 
for  Florida's  east  and  west  coast 
fisheries.  A  summary  of  the  specific 
comments  with  agency  responses 
follows. 

Zero  Bag  Limit  for  Captain/Crew  on 
Charter  Vessel  or  Headboat 

Comment:  Two  commenters 
leoammended  disapproval  of  the  zero 
bag  limit  proposal  because  they  believe 
that  the  process  by  which  it  was 
considered  and  selected  by  the  Gulf 
Council  violated  section  302(i)(6)  of  the 
Magnuson-Stevens  Act  and  the  FMP 
framework  procedure  for  the  annual 
adfustment  of  catch  specifications 
(framework  procedure).  Specifically, 
they  believe  the  Gulf  Council  did  not 
allow  ample  time  for  affected  fishennen 
or  Council  advisory  committees  to 
review  and  comment  on  a  NMFS  report 
on  landings  reduction  options  for  the 
Gulf  recreational  king  mackerel  fishery 
that  was  presented  to  the  Council  one 
day  prior  to  its  making  a  final  decision 
on  the  aero  beg  limit  proposal.  They 
also  believe  that  the  NMFS  report  %vas 
baaed  on  flawed  data.  They  consider 
this  report  to  be  new  information  and, 
thus,  subiact  to  section  302(i)(6)  of  the 
Magnuaon-Stevens  Act.  which  requires 
thM: 

At  any  timo  when  a  Council  determines  it 
appmpriatB  to  coiuider  new  information 
bom  a  Slate  or  Federal  agency  or  from  a 
Council  advisory  body,  the  Council  shall  give 
comparable  oonsideration  to  new  infoimation 
oflarad  at  that  time  by  interested  members  of 
tlw  put>tic.  Interastad  parties  shall  have  a 
reaaonabie  opportunity  to  respond  to  new 
data  or  inforautiQn  before  the  Council  takes 
final  action  on  conservation  and  management 


Reqmnae:  NMFS  finds  the  Gulf 
Coundl's  procedures  and  deliberation 

[irocess  in  recommending  the  zero  bag 
imit  proposal  to  be  consistent  with  all 
provisions  of  the  Magnuson-Stevens  Act 
and  the  FMP  framework  procedure.  The 
public  was  provided  opportunity  to 
comment  on  the  NMFS  report  at  a 
public  hearing  (July  17, 1997)  held  by 
the  Gulf  Council  just  before  making  the 
decision  to  select  the  zero  bag  limit 
option.  As  required  by  the  FMP 
hBmeMTork  process  for  the  annual 
adjustment  of  catch  specifications,  this 
public  hearing  was  held  at  the  time  and 
place  where  the  Gulf  Council 
considered  the  reports  of  the  Mackerel 
Stock  Assessment  Panel  (MSAP).  and 
before  it  made  final  decisions  on 
management  changes  for  the  1996/97 


fishing  year.  At  similar  meetings  in 
previous  years,  the  Councils  also 
considered  supplemental  reports 
providing  projected  landings  reductions 
for  various  bag  limit  options.  Moreover, 
public  comments  on  the  NMFS  report 
and  the  Gulf  Council's  decisions  were 
accepted  through  December  31, 1996, 
the  end  of  the  comment  period  for  the 
published  proposed  rule  (61  FR  66008; 
December  16, 1996)  announcing  the 
zero  bag  limit  proposal. 

The  Marine  Recreational  Fishery 
Statistics  Survey  (MRFSS)  data  used  in 
the  NMFS  report  in  question  was 
reviewed  by  the  MSAP  and  used  in  its 
1996  reports  about  the  status  of  the 
stocks.  Those  reports  subsequently  were 
reviewed  by  the  Gulf  Council's 
Mackerel  Advisory  Panel  and  Scientific 
and  Statistical  Committee,  which 
considered  them  the  best  scientific 
information  available.  Data  used  in  the 
NMFS  report  also  were  presented  to  the 
Gulf  Council's  Socioeconomic  Panel. 

Comment:  One  commenter  maintains 
that  the  zero  bag  limit  proposal  is  based 
on  flawed  data  from  NMFS'  MRFSS.  He 
believes  that  MRFSS  recreational  catch 
estimate  data  contain  excessive 
variabiUty  and,  therefore,  are  not 
sufficiently  accurate  for  stock 
assessments.  Further,  he  believes  that 
the  MRFSS  overestimates  the  number  of 
days  charter  boats  operate  in  the  Florida 
Keys  and  target  king  mackerel. 

Response:  As  stated  in  the  previous 
response,  the  NMFS  report  referenced 
by  the  commenters  was  based  on  the 
best  available  information  (i.e., 
estimates  of  the  recreational  landings  of 
king  mackerel  by  the  MRFSS,  the  t^MFS 
Headboat  Survey,  and  the  Texas  Parks 
and  WildUfe  Survey).  The  estimates 
from  these  sources  are  statistically 
reliable  and  are  the  only  available 
comprehensive,  region-wide,  catch  and 
effort  data  for  recreational  mackerel 
fisheries.  The  MRFSS  does  not  estimate 
the  niunber  of  days  charter  boats 
operate,  nor  did  the  NMFS  report 
-incorporate  such  estimates. 

Comment:  Two  charter  boat  captains 
believe  that  the  zero  bag  limit  for  charter 
boat  captains  and  crews  is  an 
unnecessary  measure  that  would 
severely  and  adversely  impact  the 
charter  boat  industry  in  the  Florida  Keys 
and  in  northwest  Florida  (i.e.,  the 
|}anhandle  area).  One  suggested  that  the 
Gulf  Council  acted  prematurely  to 
reduce  recreational  harvest  because 
preliminary  catch  estimates  for  the 
1995/96  fishing  year  did  not  indicate  an 
overrun  of  the  recreational  allocation. 

Response:  NMFS  believes  that  the 
zero  bag  limit  for  captain  and  crew  on 
for-hire  vessels  is  an  appropriate  and 
necessary  measure  to  reduce  the 


recreational  harvest  of  Gulf  group  king 
mackerel.  The  latest  available 
recreational  catch  estimates  for  the 
1995/96  fishing  year  indicate  an  overrun 
of  the  recreational  allocation  that 
corresponds  reasonably  with  the 
recreational  catch  reduction  projected 
for  the  zero  bag  limit  proposal.  'The 
catch  estimates  also  indicate  that  a 
substantial  portion  of  recent  overruns  of 
the  recreational  allocation  for  Gulf 
group  king  mackerel  are  attributable  to 
increased  landings  by  the  charter  vessel 
and  headboat  industry. 

The  Gulf  Council  selected  the  zero 
bag  Umit  option  as  the  least  burdensome 
measure  to  curtail  recreational  landings 
of  Gulf  group  king  mackerel.  The  Gulf 
Council's  regulatory  impact  review 
(RIR)  of  the  measure  indicated  no 
expectation  for  forcing  any  charter 
operation  to  cease  business.  The  RIR 
estimated  that  the  measure  would 
reduce  charter  gross  revenues  by  3  to  6 
percent,  possibly  changing  the  cost 
structure  and  profitability  of  some 
charter  operations,  but  not  substantially. 
It  also  projected  minimal  effects  on 
production  and  compliance  costs  and 
estimated  a  5  to  7  percent  reduction  in 
the  crew's  gross  income. 

Comment:  A  charter  boat  captain  who 
represents  a  Mississippi  charter  boat 
organization  commented  that  the  zero 
bag  limit  proposal  is  an  inappropriate 
restriction  on  the  recreational  fishery. 
He  cited  information  that  suggested 
Mississippi's  recreational  finery  is 
more  valuable  and  less  destructive  than 
the  commercial  fishery,  which  he 
believes  will  eventually  destroy  the 
resource.  He  recommended  that,  if  the 
zero  bag  limit  proposal  is  approved,  the 
commercial  quota  be  reduced  by  an 
amount  equivalent  to  the  pounds  of  king 
mackerel  that  would  have  been  landed 
and  sold  by  charter  vessels  and 
headboats  and,  hence,  would  have 
contributed  to  filling  the  commercial 
quota. 

Response:  The  only  actions  available 
to  NMFS  under  the  FMP  framework 
procedure  are  to  approve  or  to 
disapprove  the  measures  proposed  by 
the  Councils.  Any  changes  in  size 
limits,  seasonal  or  areal  closures, 
quotas,  or  bag  limits  must  first  be 
proposed  by  the  Councils  through  the 
framework  procedure.  The  division  of 
total  allowable  catch  (TAG)  between  the 
recreational  and  commercial  sectors  in 
the  form  of  allocations  and  quotas, 
respectively,  is  prescribed  by  the  FMP 
and  can  be  changed  only  through  an 
FMP  amendment.  NMFS  believes  those 
allocations,  based  on  historical 
landings,  represent  a  fair  and  equitable 
distribution  of  TAG  among  all  resource 
users. 


Comment:  A  charter  boat  captain  from 
central  west  Florida  commented  that  the 
zero  bag  limit  was  discriminatory  and 
inconsistent  with  the  Magnuson-Stevens 
Act  and  the  laws  of  the  United  States. 
He  believes  that  denying  a  king 
mackerel  bag  limit  to  charter  vessel  and 
headboat  captains  and  crews  is 
inconsistent  with  national  standard  four 
of  the  Magnuson-Stevens  Act.  He  finds 
the  proposal  to  be  imfair  to  such 
captains  and  crew  considering,  in  his 
view,  that  shrimp  trawlers  are  not 
prohibited  by  Federal  regulations  from 
taking  a  huge  bycatch  of  juvenile  king 
mackerel. 

Response:  NMFS  does  not  find  the 
zero  bag  limit  measure  to  be 
discriminatory  or  inconsistent  with 
national  standard  four  of  the  Magnuson- 
Stevens  Act  or  any  other  applicable 
Federal  law.  National  standard  four 
requires  that  any  allocation  or 
assignment  of  fishing  privileges  among 
various  U.S.  fishennen  be  feir  and 
equitable  to  all  such  fishermen, 
reasonably  calculated  to  promote 
conservation,  and  carried  out  so  that  no 
particular  individual,  corporation,  or 
entity  acquires  an  excessive  share  of 
such  privileges.  Regarding  the  allocation 
or  assignment  of  fishing  privileges, 
NMFS  finds  that  the  measure  is  fair  and 
equitable  to  all  affected  fishermen, 
reasonably  calculated  to  promote 
conservation,  and  will  help  assure  that 
no  particular  individual,  corporation,  or 
other  entity  acquires  an  excessive  share 
of  the  privilege  to  harvest  Gulf  group 
king  mackerel.  Recreational  catch 
estimates  for  the  1995/96  fishing  year 
indicate  an  overrun  of  the  recreational 
allocation  that  corresponds  reasonably 
with  the  recreational  catch  reduction 
projected  for  the  zero  bag  limit  meastue. 
The  catch  estimates  also  indicate  that  a 
substantial  portion  of  recent  ovenruis  of 
the  recreational  allocation  for  Gulf 
group  king  mackerel  are  attributable  to 
increased  landings  by  the  charter  vessel 
and  headboat  industry. 

NMFS  believes  that  the  subsequent 
reduction  of  recreational  harvest  under 
the  zero  bag  limit  measure  will  provide 
conservation  benefits  by  eliminating  or 
minimizing  overrun  of  the  recreational 
allocation  of  Gulf  group  king  mackerel. 
Also,  the  zero  retention  of  Gulf  group 
king  mackerel  for  captain  and  crew 
while  under  charter  will  help  maintain 
or  restore  equity  between  the  private 
and  for-hire  sectors  in  their  respective 
harvests  under  the  recreational 
allocation.  Recreational  catch  estimates 
indicate  frequent  overrun  of  the 
recreational  allocation  in  addition  to  a 
recent  substantial  increase  in  landings 
by  the  charter  vessel  and  headboat 
industry. 


Commercial  Gulf  Group  King  Mackerel 
Trip  Umi^:  Florida  East  Coast  Subzone 

Comment:  Two  commenters  opposed 
approval  of  the  revisions  to  the  trip 
limits  for  Gulf  group  king  mackerel 
harvested  in  the  Florida  east  coast 
subzone.  They  believe  the  revisions 
were  not  based  on  the  best  available 
scientific  information  and,  if 
implemented,  would  lead  to  early 
closiu«  of  the  fishery,  thus  resulting  in 
an  inequitable  geographic  distribution 
of  the  quota  within  the  subzone, 
potential  exclusion  of  fishermen  within 
the  subzone  from  more  lucrative 
markets  during  the  Lenten  season,  and 
subsequent  economic  hardships  for 
some  fishermen  in  the  subzone.  They 
requested  continuation  of  the  status  quo 
to  allow  more  time  for  the  Councils  to 
evaluate  landings  data  and  revise  the 
trip  limits  for  next  seascm,  suggesting 
that  a  trip  limit  in  the  400  pound 
vicinity  would  be  more  appropriate. 

Response:  In  converting  King 
mackerel  trip  limits  from  ntunbers  of 
fish  to  pounds  of  fish,  the  Gulf  Council 
based  its  selection  of  the  10-lb  (4.5-kg) 
conversion  factor  (weight  of  average- 
sized  fish)  on  previous  decisions  and 
Imgth-weight  information  available  to  it 
at  the  time  of  its  final  action.  MRFSS 
data  for  Gulf  group  king  mackerel 
suppOTted  its  decision.  Moreover,  as 
part  of  a  recent  action  implemoiting 
commercial  trip  limits  for  Atlantic 
group  king  mackerel,  the  Councils, 
before  submitting  the  proposals  for 
agency  review,  converted  the  south 
Florida  trip  limits  frxmi  numbers  of  fish 
to  pounds  of  fish  based  on  an  average- 
sized  fish  of  10  lb  (4.5  kg)  (61  FR  48848; 
September  17. 1996).  The  Coundls] 
selection  of  an  appropriate  trip  limit  to 
optimize  the  benefits  of  the  quota  (e.g., 
a  trip  limit  that  will  maximize  economic 
returns  to  fishermen  by  maintaining  an 
open  fishery  throu^  the  Lenten  season 
when  ex-vessel  prices  for  fish  are 
strong)  is  a  predictive  process  based  on 
historical  data  and  advice  from  advisory 
panels  and  fishermen.  NMFS  supports 
and  approves  the  Councils'  trip  limit 
propcwal  for  the  Florida  east  coast 
subzone  as  a  reasonable  measure  that 
will  increase  the  opportunity  to  harvest 
the  quota  completely,  address 
socioeconomic  needs  of  participants, 
and  protect  the  resource  by  curbing  the 
waste  of  fish  from  the  practice  of  high- 
grading. 

Commercial  King  Mackerel  Trip  Limits: 
Ftbrida  West  Coast  Subzone 

Comment:  Twenty-three  charter  boat 
and  commercial  fishermen  &t)m  the 
Florida  Keys  opposed  approval  of  the 
trip  limit  revisions  for  the  Florida  west 


coast  subzone  (i.e.,  conversion  from 
numbers  of  fish  to  pounds  of  fish).  They 
believe  the  trip  limit  changes  would 
decrease  enforceability,  shorten  the 
harvest  season,  depress  king  mackerel 
maricet  value,  and  not  preclude  high- 
grading.  They  requested  continuation  of 
the  current  trip  limit  (125  fish  per  vessel 
per  day)  in  the  belief  it  would  produce  • 
a  longer  harvest  season,  higher  quality 
fish,  and  higher  and  more  stable  prices 
for  fishermen. 

Response:  NMFS  does  not  believe  that 
enforcement  of  the  daily  trip  limit  will 
be  compromised  by  the  converaion  from 
numbers  of  fish  to  pounds  of  fish.  The 
Gulf  Coundl's  intention  to  reduce  the 
waste  of  high-grading  was  the  primary 
reason  for  converting  trip  limits  from 
numbers  of  fish  to  pounds  of  fish. 
However,  before  taking  final  actirni,  the 
Council  did  consider  enforcement 
infrMmation  indicating  that  at-sea 
enforcement  of  either  trip  limit  was 
equally  difficult.  The  Council 
considered  that  the  inspection  time 
required  to  impack  fish  from  ice  storage, 
ascertain  aggregate  number  or  wreight, 
and  repack  could  cause  prolonged 
exposure  of  the  product  at  ambient 
temp«ature  leading  to  degraded  fish 
quauty.  Therefore,  dockside 
enforcement  appeared  the  more 
practical  method  to  enforce  trip  limits, 
particularly  if  state  regulations  were 
compatible.  Florida  implemented  the 
1,250-lb  (567^;g)  trip  Umit  on  January 
1. 1997. 

Although  the  revised  trip  limits  based 
on  poundage  may  not  preclude  high- 
grading  entirely.  NMFS  beUeves  that 
they  will  be  more  efiiactive  in 
minimizing  waste  and  cryptic  mortality 
than  limits  based  on  numbers. 
Regarding  the  issues  of  a  potential 
shortened  harvest  season  and  depressed 
market  prices  for  mackerel,  as  explained 
above  under  a  response  to  comments  . 
about  the  changes  in  the  trip  limits  for 
the  Fl(Hida  east  coast  subzone,  NMFS 
does  not  beUeve  that  the  conversion 
from  numbers  to  poimds  for  the  trip 
limits  for  the  Florida  west  coast  subzone 
will  have  these  effiects.  In  feet.  NMFS 
believes  that  the  trip  limit  change  here 
should  increase  the  opportimity  to 
harvest  the  entire  anntial  quota  and, 
therefore,  bring  economic  benefits  to 
fishermen.  For  these  reasons,  NMFS 
approved  this  measure. 

Miscellaneous  Comments 

Comment:  One  commenter  remarked 
that  die  July  1  start  of  the  fishing  year 
and  the  Florida  west  coast  subzone 
quota  system  for  Gulf  group  king 
mackerel  are  unfiair  and  discriminatory 
to  fishermen  in  the  central  area  of 
Florida's  west  coast.  He  stated  that  the 
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inability  of  fishermen  in  this  area  to 
harvest  king  mackerel  during  spring 
makes  it  difhcuit  for  them  to  meet 
qualifying  income  requirements  for  state 
or  Federal  permits.  He  believes  the 
establishment  of  a  separate  subzone 
quota  for  Gulf  group  king  mackerel  for 
the  central  west  Florida  area  would  be 
more  equitable  under  the  Magnuson- 
Steven  Act. 

Response:  NMFS  offers  no  response  to 
these  comments  which  are  outside  the 
scope  of  this  action.  However,  in 
developing  FMP  Amendment  9,  the 
Councils  are  considering  changes  to  the 
Florida  west  coast  quota  system  for  Gulf 
group  king  mackerel. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  this  certification  were 
published  in  the  preamble  to  the 
proposed  rule  (61  FR  66008.  E)ecember 
16, 1996)  and  are  not  repeated  here.  No 
comments  were  received  that  would 
change  the  basis  for  this  certification.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

List  ofSobiects  in  SO  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  April  25. 1997. 


Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  followrs: 

PART  e22-FISHEraES  OF  THE 
CARW8EAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

16U.S.C  ISOletseq. 


2.  In  §  622.39,  paragraph  (c)(l)(ii)  is 
revised  to  read  as  follows: 

§  622.39    Bag  and  possession  limits. 

***** 

(c)  •  *  • 

(1)  •  *  * 

(ii)  Gulf  migratory  group  king 
mackerel — 2,  except  that  for  an  operator 
or  member  of  the  crew  of  a  charter 
vessel  or  headboat.  the  bag  limit  is  0. 
•        •        •        •        • 

3.  In  §622.42,  paragraphs  (c)(l)(ii) 
and  (c)(2)  are  revised  to  read  as  follows: 

§622.42    Quotas. 


(c)  •  •  • 

(1)  •  *  • 

(ii)  Atlantic  migratory  group.  The 
quota  for  the  Atlantic  migratory  group  of 
king  mackerel  is  2.52  million  lb  (1.14 
million  kg).  No  more  than  0.4  million  lb 
(0.18  million  kg)  may  be  harvested  by 
purse  seines. 

(2)  Migratory  groups  of  Spanish 
mackerel — (i)  Gulf  migratory  group.  The 
quota  for  the  Gulf  migratory  group  of 
Spanish  mackerel  is  3.99  million  lb 
(1.81  million  kg). 

(ii)  Atlantic  migratory  group.  TTie 
quota  for  the  Atlantic  migratory  group  of 
Spanish  mackerel  is  3.50  million  lb 
(1.59  miUion  kg). 
•        •        *        •        • 

4.  In  $622.44,  paragraphs  (a)(2)(i)(A) 
and(B);(a)(2)(ii)(B)(J)and(2): 
(h)(l)(ii)(A).  (B),  and  (C);  and  (b)(2)  are 
revised  to  read  as  follows: 


•  •  •  •  • 

(a)*-- 
(2)  •  •  * 

(i)  •  •  * 

(A)  From  November  1  each  fishing 
year,  until  7S  percent  of  the  subzofte's 
fishing  year  quota  of  king  mackerel  has 
been  harvested — in  amounts  not 
exceeding  750  lb  (340  kg)  per  day. 

(B)  From  the  date  that  75  percent  of 
the  subzone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  east  coast  subzone 
has  been  effected  under  §  622.43(a) — in 
amounts  not  exceeding  500  lb  (227  kg) 
per  day.  However,  if  75  percent  of  the 
subzone's  quota  has  not  been  harvested 
by  February  15,  the  vessel  limit  remains 


at  750  lb  (340  kg)  per  day  until  the 
subzone's  quota  is  filled  or  until  March 
31.  whichever  occurs  first. 

(ii)  •  •  * 

(B)  *  *  * 

(1)  From  July  1  each  fishing  year, 
until  75  percent  of  the  subzone's  hook- 
and-line  gear  quota  has  been 
harvested — in  amounts  not  exceeding 
1,250  lb  (567  kg)  per  day. 

(2)  From  the  date  that  75  percent  of 
the  subzone's  hook-and-line  gear  quota 
has  been  harvested,  until  a  closure  of 
the  west  coast  subzone's  fishery  for 
vessels  fishing  with  hook-and-line  gear 
has  been  effected  under  §  622.43(a)— in 
amounts  not  exceeding  500  lb  (227  kg) 
per  day. 

*  •        •        •        • 

(b)  *  •  • 
(1)  *  *  * 
(ii)  *  •  • 

(A)  From  April  1  through  October  31. 
in  amounts  exceeding  1.500  lb  (680  kg). 

(B)  From  November  1  until  75  percent 
of  the  adjusted  quota  is  taken,  in 
amounts  as  follows: 

(1)  Mondays,  Wednesdays,  and 
Fridays — unlimited. 

(2)  Tuesdays.  Thursdays.  Saturdays, 
and  Simdays — not  exceeding  1.500  lb 
(680  kg). 

(C)  After  75  percent  of  the  adjusted 
quota  is  taken  until  100  percent  of  the 
adjusted  quota  is  taken,  in  amounts  not 
exceeding  1,500  lb  (680  kg). 

*  •        •        *        • 

(2)  For  the  purpose  of  paragraph 
(b)(l)(ii)  of  this  section,  the  adjusted 
quota  is  3.25  milUon  lb  (1.47  million 
kg).  The  adjusted  quota  is  the  quota  for 
Atlantic  migratory  group  Spanish 
mackerel  reduced  by  an  amount 
calculated  to  allow  continued  harvests 
of  Atlantic  migratory  group  Spanish 
mackerel  at  the  rate  of  500  lb  (227  kg) 
per  vessel  per  day  for  the  remainder  of 
the  fishing  year  after  the  adjusted  quota 
is  reached.  By  filing  a  notification  with 
the  Office  of  the  Federal  Register,  the 
Assistant  Administrator  will  announce 
when  75  percent  and  1(X)  percent  of  the 
adjusted  quota  is  reached  or  is  projected 
to  be  reached. 

*  •        •        •        • 
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This  sedkxi  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  publk:  of  the  proposed 
issuance  of  niles  and  reguiatnns.  The 
purpose  of  these  notices  is  to  give  interested 
parsons  an  opportunity  to  participate  in  the 
nile  nwMng  prior  to  the  adoptkm  of  the  final 
mles. 


DEPARTMBiT  OF  AGRICULTURE 

Federal  Crop  Insurane*  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  mauranoe  ReguMlona, 
Canning  and  Proceaaing  Bean 
Endoraetwent;  and  Cewmon  Crop 
Inaurance  ReguMlona,  Proceeaing 
Bean  Crop  Inaurance  ProvMona 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACnOM:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  {Hoposes  specific 
crop  provisions  for  the  insurance  of 
processing  beans.  The  provisicms  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  conmion  to  most  crops.  The 
intended  efEsct  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  ^^nnlng  and  processing  bean 
crop  insurance  endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  iise  and  consistency  of  terms,  and  to 
restrict  the  effact  of  Um  corrent  canning 
and  processing  bean  crop  insurance 
endorsement  to  the  1997  and  prim  crop  * 
years. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  June  2, 1997  and 
will  be  considered  when  the  rule  is  to 
be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Feideral  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City.  MO  64131. 
FOR  FURTHER  affDHMATIOH  CONTACT:  Ron 
Nesheim,  Insurance  Management 
Specialist.  Research  and  Development. 
Product  Development  Division.  Fedraal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 


SUPPLEMBITARV  MPORMATION: 
Exacutnre  Order  No.  12886 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12886.  and,  therefixe,  this 
rule  has  not  been  reviewed  by  OMB. 

Papenmric  Reduction  Ad  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  contain  information 
collections  that  require  clearance  by 
OMB  under  the  provisions  of  44  U.S.C 
chapter  35. 

Tne  title  of  this  informatfon  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insiuance  Regulations; 
Processing  Bean  Crop  Insurance 
Provisions."  The  inframation  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report 
Information  collected  firom  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsiured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  processing 
beans  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FOC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amoxmts.  and  pay  benefits. 

All  information  is  reported  annually. 
For  the  crop  insurance  program  as  a 
whole,  the  reporting  Inirden  for  this 
collection  of  information  is  estimated  to 
average  16.9  minutes  per  response  for 
each  of  the  3.6  responses  firom 
approximately  1.755.015  respondents. 
The  total  annual  burden  on  the  public 
for  this  information  collection  is 
2,676,932  hours. 

FOC  is  requesting  comments  on  the 
followdng:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mmimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwori: 
reduction  shoxild  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  D.C  20503. 

OMB  IS  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Theref(»e,  a  comment  to  OMB  is  best 
assured  of  having  full  eSsct  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulatioiL 

Unfuidad  Mudates  Refom  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Rsibnn  Act  of  1995  (UMRA),  PubUc 
Law  104-4.  establishes  requirements  for 
Federal  agmcies  to  assess  the  effects  of 
their  regulatory  actions  on  Stete.  local, 
and  tri^  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
nmn'^"*«»«  (under  the  regulatory 
provisions  of  tide  n  of  the  UMRA)  for 
Stete,  local,  and  tribal  governments  or 
the  private  sectw.  Thus,  this  rule  is  not 
subject  to  the  requiremente  of  sections 
202  tnd  205  of  the  UMRA. 

Executive  Order  No.  12812 

It  h*«  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment  Th»  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  offset  on  stetes  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

R^nlatny  Flexiliility  Act 

TUs  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
thui  large  entities.  Under  the  cuiient 
regulations,  a  prodiicer  is  required  to 
complete  an  application  and  acreage 
report  If  the  crop  is  damaged  or 
destro3red.  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
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claim  for  indemnity.  The  insured  must 
also  annually  certiiy  to  the  number  of 
acres  and  the  previous  years  production, 
if  adequate  records  are  available  to 
support  the  certification,  or  receive  a 
trusitional  ]neld.  The  producer  must 
maintain  the  production  records  to 
support  the  cotified  information  for  at 
least  3  years.  This  regulation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  fivm  the  amount  of  worin 
cunendy  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefine.  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  AsaJstance  Program 

This  program  is  listed  in  the  Catalog 
of  Fedenl  Domestic  Assistance  under 
No.  10.450. 

Eaacntive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  No. 
12372.  which  require  intergovernmental 
consultation  with  State  and  local 
ofiBcials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  46  FR 
29115,  June  24. 1983. 


Encntfve  Order  No.  13 

The  provisions  of  this  rule  wiU  not 
have  a  retroactive  efEsct  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brou^t 

EnvinMnnental  Evalu^km 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  snvironment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Natkmal  Perfonaance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgroaad 

PQC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section.  7  CFR  457.155. 
Processing  Bean  Crop  Insurance 
Provisions.  The  new  provisions  will  be 


effective  for  the  1998  and  succeeding 
crop  jreers.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  processing  beans 
foimd  at  7  CFR  401.118  (Canning  and 
Processing  Bean  Endorsement).  FOC 
also  proposes  to  amend  7  CFR  401.118 
to  limit  its  effect  to  the  1997  and  prior 
crop  years. 

lliis  rule  makes  minor  editorial  and 
format  changes  to  improve  the  rannipg 
and  Processing  Bean  Endorsement's 
compatibility  with  the  rjwnnw>n  Crop 
Insurance  Policy.  In  addition.  FOC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  processing  beans 
as  follows: 

1.  Remove  the  words  "Canning  and" 
from  the  title  of  the  policy.  "Canning 
and  processingf'  is  redundant  because 
"processing"  includes  those  beans  that 
are  processed  for  canning. 

2.  Section  1 — Add  definitions  for  the 
terms  "base  contract  price,"  "bypassed 
acreage."  "days."  "FSA."  "final 
plsjiting  date,"  "good  Csrming 
practices,"  "interplanted,"  "irrigated 
practice,"  "planted  acreage,"  "practical 
to  replant,"  "processor,"  "processor 
contract,"  "production  guarantee  (per 
acre),"  "replanting,"  "timely  planted." 
"ton."  and  "written  agreement"  for 
clarification. 

3.  Section  2 — ^Describe  the 
reqiiirements  for  dividing  basic  units 
into  optional  units.  Also,  subsection 
2(fX4)(ii)  clarifies  unit  division  for  non- 
irrigated  corners  of  center-pivot 
irrigation  systems. 

4.  Section  3 — Specify  that  the 
producer  may  select  only  one  price 
election  for  all  the  processing  beans  in 
the  county  insured  under  the  policy 
unless  the  Special  Provisions  provide 
different  price  elections  by  type,  in 
which  case  the  producer  may  select  one 
price  election  for  each  processing  been 
type  designated.  The  price  election 
diosen  for  each  type  must  have  the 
same  percentage  relationship  to  the 
mavimiim  price  available. 

5.  Section  4 — Change  the  contract 
change  date  from  December  31  to 
November  30,  to  allow  adequate  *im^  for 
producers  to  become  aware  of  contract 
changes  and  make  informed  choices 
before  the  sales  closing  date,  wdiich  was 
moved  back  30  days  to  comply  with  the 
Federal  Ctop  Insurance  Reform  Act  of 
1994. 

6.  Section  5 — Change  the  cancellation 
and  termination  dates  from  April  15  to 
March  15.  to  coincide  with  the  statutory 
change  in  the  sales  closing  date. 

7.  Section  6 — Require  the  insured  to 
provide  a  copy  of  the  processor  contract 
to  the  insurance  provider  on  or  before 
the  acreage  reporting  date  to  establish 


liability  and  insurability  before  a  loss  is 
likely  to  occur. 

8.  Section  7(a) — Specify  that  the  crop 
insured  will  be  processing  beans  that 
are  grown  imder  a  processor  contract 
executed  before  the  acreage  reporting 
date. 

9.  Section  7(aK4)— Permit 
consideration  for  requests  for  a  written 
agreement  to  insure  processing  beans 
that  are  interplanted  with  another  crop 
or  planted  into  an  established  grass  or 
legume.  This  provision  makes  insurance 
availaUe.  on  a  case-by-case  basis 
(written  agreement],  for  processing 
beans  grown  with  a  production  practice 
that  is  not  normally  followed  in  an  area. 

10.  Section  7(b)-^pecify  that  a 
producer  will  be  considered  to  have  a 
share  in  the  insured  crop,  if  under  the 
processor  contract,  the  producer  retains 
possession  of  the  acreege  on  which  the 
processing  beans  are  grown,  is  at  risk  of 
loss,  and  the  processor  contract 
provides  for  delivery  of  the  processing 
beens  imder  specified  conditions  and  at 
a  stipulated  base  contract  price. 

11.  Section  7(c) — Specify  that  a 
commercial  bean  producer  who  is  also 
a  processor  may  mtablish  an  insurable 
interest  if  certain  requirements  are  met 
This  provision  is  added  to  other 
processor  policies. 

12.  Section  8(a) — Require  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
the  insurance  provider  agrees  that 
replanting  is  not  practicaL 

13.  Section  8(b)— Require  that  rotation 
requirements  shown  on  the  Special 
Provisions  be  met  for  acreage  to  be 
insured. 

14.  Section  9 — ^Add  a  provision  for  the 
insurance  to  end  when  the  processing 
beans  should  have  been  harvested  or 
when  the  amount  of  processing  beans 
delivered  to  the  processor  fulfills  the 
producer's  processing  contract  Also, 
specify  that  October  30  is  the  calendar 
date  for  the  end  of  insurance  period  for 
Arkansas. 

15.  Section  10(a)(1)— Clarify  that  loss 
of  production  due  to  adverse  weather 
conditions  is  an  insunble  cause  of  loss 
when  (1)  excessive  moisture  prevents 
harvesting  equipment  from  entering  the 
field  or  prevents  timely  operation  of 
harvesting  equipment,  and  (2) 
abnormally  hot  or  cold  temperatures 
cause  the  insured  acreage  to  be 
bypassed. 

16.  Section  10(aK3>— Clarify  that 
insect  damage  as  an  insurable  cause  of 
loss  does  not  include  damage  due  to 
insufficient  or  improper  application  of 
pest  control  meesures. 

17.  Section  10(a)(4)— COarify  that 
plant  disease  as  an  insurable  cause  of 
loss  does  not  include  damage  due  to 


insufficient  or  improper  aj^lication  of 
disease  control  measiues. 

18.  Section  10(b)— Clarify  that  die 
insurance  provider  does  not  cover  loss 
of  production  due  to:  (1)  bypassed 
acreage  if  the  acreage  is  bypassed  due  to 
the  breakdown  or  non-operation  of 
eqviipment  or  facilities;  (2)  bypassed 
acreage  if  acreage  to  be  bypassed  is 
selected  besed  on  the  availabilify  of  a 
crop  insurance  payment;  (3)  beans  not 
being  timely  harvested,  unless  the  delay 
in  harvesting  is  directfy  due  to  an 
insured  cause  of  loss;  (4)  failxue  to 
follow  the  requirements  contained  in 
the  processor  contract;  and  (5)  damage 
that  occurs  to  unharvested  production 
after  the  produce  delivers  the 
production  reqiiired  by  the  processor 
contract 

19.  Section  ll-^(equire  that  the 
producer  give  notice  of  loss  within  3 
days  of  the  date  harvest  shoidd  have 
begun  on  any  acreage  that  will  not  be 
harvested,  and  dociunent  why  the 
acreage  was  bypassed.  Failure  to 
provide  such  information  may  resuh  in 
the  insiuanoe  provider's  determination 
that  the  acreege  was  bypassed  due  to  an 
uninsured  cause  of  loss.  If  the  crop  vnH 
not  be  harvested,  the  producer  must 
leave  representative  samples  of  the 
unharvested  crop  for  the  insurance 
provider's  inspection.  The  samples  must 
be  at  least  10  fast  wide  and  extend  the 
entire  length  of  eech  field  in  the  unit 
and  must  not  be  destroyed  until  die 
eerlier  of  the  insurance  provider's 
inspection  or  15  days  after  notice  of  loss 
is  given. 

20.  Section  12(a)— Clarify  actions  to 
be  taken  when  acceptable  records  of 
production  are  not  provided  regarding 
optional  and  basic  units. 

21.  Section  12(c)— Clarify  diat  die 
total  production  to  coimt  will  include 
bypassed  acreage  unless  adequate 
evidence  is  provided  to  show  the 
acreage  was  bypassed  for  insurable 
reasons. 

22.  Section  12(d)— Clarify 
determination  of  production  to  count  for 
acreage  that  is  not  timely  harvested  due 
to  an  iminsiired  cause  of  loss. 

23.  Section  14— Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FOC  has  a  long-staiiding 
policy  of  permitting  certain 
modification  of  the  msurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FOC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  application  for,  and  duration  of. 
written  agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  published 
in  the  Federal  Register.  This  rule 
improves  processing  bean  crop 


insurance  coverage  and  brings  it  under 
the  Common  Crop  Insurance  Policy 
Basic  Provisions  for  consistency  among 
policies.  Although  the  contract  change 
date  is  December  31. 1997,  the  final  rule 
must  be  published  by  July  7, 1997. 
Publication  is  required  by  this  date  to 
achieve  revision  and  timely  distribution 
of  the  actuarial  documents  thereby 
allowing  the  reinsured  companies  and 
insureds  sufficient  time  to  implement 
the  new  provisions.  Therefore,  public 
interest  requires  the  agency  to  act 
immediatefy  to  make  these  provisions 
available  ba  the  1998  crop  year. 

List  of  Subjects  in  7  CFR  Parts  401  aid 
457 

Crop  insurance,  Canning  and 
processing  beans.  Reporting  and 
recordkeeping  requirements. 

Piopoeed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corpmation  hereby  proposes  to  amend 
7  CFR  parts  401  and  457  as  follows: 

PART  401-<1EIIERAL  CROP 
INSURANCE  REQULATIONS- 
REQULAT10N8  FOR  THE  1968  AND 
SUBSEQUBfT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

An&oittr.  7  U.S.C  15060).  1506(p). 

2.  The  introductory  text  of  Section 
401.118  is  revised  to  read  as  follows: 

1401.118   Canning  and  prooeasing  bean 


The  provisions  of  the  Canning  and 
processing  bean  endorsement  for  the 
1988  through  1997  crop  years  are  as 
folknws: 


PART  4S7— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1984  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citati(Hi  for  7  CFR 
part  457  continues  to  read  as  follows: 

AadMKttf:  7  U.S.C  1506(1).  1506(p). 

4.  Section  457.155  is  added  to  read  as 
follows: 

f  467.156    Prooaaalng  bean  crop  Inauranes 
prowisiona. 

The  Processing  Bean  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FOC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  CorpoiatioD 

Reinsured  policies: 
(Appropriste  Utle  for  insurance  provide^ 


Bodi  FOC  and  reinsured  pcdidas: 

Processing  Bean  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisioiu  (§457.8).  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions:  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Bate  contzact  price.  The  price  stipulated  in 
die  contract  executed  between  you  and  the 
processor  for  the  giade  factor  or  aieva  size 
that  is  designated  in  the  Special  Provisions 
without  regard  to  discounts  or  inoentivas  that 

may  apply- 

Bypaued  acreage.  Land  on  vrfaich 
production  is  mady  far  harvest  bat  is  not 
harvested.  Bypassed  acieaBB  opon  whidi  an 
indemnity  is  payable  will  be  considered  to 
have  a  zero  yield  &»  Actual  Production 
ifistory  (AFH)  purposes. 
Pays.  Calendar  days. 

FSA.  The  Farm  Service  Agency,  an  agaicy 
of  the  United  States  Department  of 
Agricultun.  or  a  successor  ageacy. 

Pinal  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
ofder  to  be  insured  far  die  fbll  praductien 
guarantee. 

Good /bnning  practices.  Tbe  cultural 
pnctices  ganenlly  in  use  in  die  county  far 
the  CR^  to  make  nonnal  piograas  toward 
matmity  and  produce  at  least  dw  ]rield  used 
to  dataRnine  me  production  guarantee  and 
are  those  required  by  the  bean  processor 
contract  with  the  processing  ooaapany  and 
lecognized  by  the  Cooperative  State 
Rasearch.  Education,  uid  Extension  Service, 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  The  mechanical  picking  of  bean 
pods  from  the  vines. 

IntaphiOed.  Acraaga  on  wfaidi  two  or 
more  crops  are  planted  in  a  maimwr  that  doea 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insurad  crop. 

liT^girtsd  practice.  A  method  of  inoducing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  pn^wr  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

nutted  acreage.  Land  in  which  seed  has 
been  placed  by  a  m^hine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Processing  beans 
must  initially  be  placed  in  rows  far  enough 
'     apart  to  permit  mechanical  cultivation. 

Acreage  planted  in  any  other  manner  will  not 
be  insurable  unless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
aflesment. 

Practical  to  replant  In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  ($  457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  Umitad  to  moisture  availability. 
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condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  %^1  not  be 
considered  practical  to  replant  unless 
production  from  the  replaiited  acreage  can  be 
delivered  under  the  terms  of  the  processor 
contract 

Prricessor.  Any  business  enterprise 
regularly  engaged  in  processing  beans  for 
human  consumption,  that  possesses  all 
licenses  and  permits  for  processing  beans 
required  by  the  state  in  which  it  operates, 
and  that  possesses  focilities,  or  has 
contractual  access  to  such  ^ilities,  %vith 
wnoiigh  equipment  to  accept  and  process 
contracted  beans  within  a  reasonable  amount 
of  time  after  harvest 

Processor  contract.  A  written  agreement 
between  the  producer  and  a  processor, 

containing  at  a  miniTminn- 

(a)  The  producer's  commitment  to  plant 
and  grow  processing  beans,  and  to  deliver  the 
bean  production  to  the  processor, 

(b)  The  processor's  commitment  to 
purchase  all  the  production  stated  in  the 
contract;  and 

(c)  A  base  contract  price. 
Production  guamntee  (per  acre).  The 

number  of  tons  determined  by  multiplying 
the  approved  APH  yield  per  acre  by  the 
coverage  level  percentage  you  elect 

Replanting.  Performing  the  cultural 
practices  necessary  to  pre(>are  the  land  to 
replace  the  processing  bean  seed  and  then 
replacing  the  bean  seed  in  the  insured 
acreage  with  the  expectation  of  growing  a 
successful  crop. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Ton.  Two  thousand  (2000)  pounds 
avoirdupois. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division 

(a)  In  additicm  to  the  criteria  stated  in  the 
definition  of  unit  in  section  1  (Definitions)  of 
the  Basic  Provisions  (§  457.8),  and  if 
provided  for  in  the  Special  Provisions,  snap 
type  beans  will  form  a  basic  unit  and  lima 
type  beans  wiU  form  a  basic  unit 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit, 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists. 
Basic  units  may  not  be  divided  into  optional 
units  on  any  basis  other  than  as  described  in 
thissectitm. 

(c)  Optional  units  %vill  be  available  only  if 
the  processor  contract  stipulates  the  number 
of  acr<)s  that  are  under  contract  and  not  a 
specific  amount  of  production.  This 
provision  may  not  be  changed  by  %«rritten 
agreement 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  %vill  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  frulure  to  comply  with  these 


provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  f>aid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(e)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  frt>m  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(i)  Optional  Units  by  Section.  Section 
Equivalent,  or  FSA  Farm  Serial  Number 
Optional  units  may  be  eatablished  if  ewzh 
optional  unit  is  located  in  a  separate  lazily 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernable,  each  optional  unit 
must  be  located  in  a  separate  him  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Ntimber,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
ifrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  imits,  the 
non-iirigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  corners  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  from  the  corners  are  not 
provided.  If  the  cornen  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  separate  optional  unit 
provided  that  all  other  requirements  of  this 
section  are  met 


3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Instirance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8),  you  may  select 
only  one  price  election  for  all  the  processing 
beans  in  the  county  insured  under  this  policy 
unless  the  Sftecial  Provisions  provide 
different  price  elections  by  type,  in  which 
case  you  may  select  one  price  election  for 
each  processing  bean  typis  designated  in  the 
Special  Provisions.  The  price  elections  you 
choose  for  each  type  must  have  the  same    « 
percentage  relationship  to  the  mM-rimiim 
price  offered  by  us  for  each  type.  For 
example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  choose  100  percent  of  the  mniriiiniiii 
price  election  for  all  other  types. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  4S7.S), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Lile  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  March  IS. 

6.  Report  of  Acreage 

In  addition  to  the  provisions  of  section  6 
(Report  of  Acreage)  of  the  Basic  Provisions 
($457.8),  you  must  provide  a  copy  of  all 
proceaaor  contracts  to  us  on  or  twfore  the 
acreage  reporting  date. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  processing  beans 
in  the  county  for  which  a  premium  nUe  is 
provided  by  the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harvest  to  be 
canned  or  frozen; 

(3)  That  are  grown  under  and  in 
accordance  Mnth  the  reqkiirements  of  a 
processor  contract  executed  on  or  before  the 
acreage  reporting  date  and  are  not  excluded 
from  the  processor  contract  at  any  time 
during  tlui  crop  year;  and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the  acreage 
on  which  the  processing  beans  are  grown, 
you  are  at  risk  of  loss,  and  the  processor 
contract  provides  for  delivery  of  the 
processing  beans  under  specified  conditions 
and  at  a  stipulated  base  contract  price  per 
imit  of  delivery. 

(c)  A  commercial  bean  producer  who  is 
also  a  processor  may  establish  an  insurable 
interest  if  the  following  requirements  are 
met: 

(1)  The  processor  must  meet  the 
requirements  as  defined  in  these  crop 
provisions; 

(2)  The  Board  of  Directors,  or  officers  of  the 
processor,  mvst  have  executed  a  resolution 


that  sets  forth  esaentiaUy  the  same  tenns  as 
a  procaasor  contract  Such  resolution  will  be 
considered  a  contract  under  the  terms  of  the 
processing  bean  crop  insurance  policy;  and 

(3)  Our  inspection  of  the  processing 
fiKdlities  determines  that  tlwy  satisfy  the 
definition  of  a  processor  contained  in  diete 
crop  provisions. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of  faction  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(a)  Any  acreage  of  the  insured  crop  that  is 
danuged  before  the  final  planting  date,  to  th£ 
extent  that  the  majority  of  growers  in  the  ai«a 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant;  and 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions. 

9.  Insurance  Period 

In  lieu  of  the  provisions  contained  in 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (S  457.8),  regarding  the  end  of  the 
insurance  period,  insurance  ceases  at  the 
earlier  of: 

(a)  The  date  the  processing  beans: 

(1)  Were  destroyed; 

(2)  Should  have  been  harvested: 

(3)  Were  abandoned;  or 

(4)  Were  harvested; 

(b)  The  date  you  harvested  sufficient 
production  to  fulfill  your  processor  contract; 

(c)  Final  adjustment  of  a  loss;  or 

(d)  The  date  for  the  end  of  the  insurance 
period  in  the  calendar  year  in  which  the 
processing  beans  would  normally  be 
harvested,  unless  otherwise  agreed  to  in 
writing,  as  follows: 

(1)  October  30  for  all  processing  beans  in 
the  state  of  Arkansas; 

(2)  October  15  for  all  processing  beans  in 
the  states  of  Delaware,  Maryland,  and  New 
Jersey; 

(3)  September  30  for  fresh  snap  beans  in 
the  state  of  New  York; 

(4)  September  20  for  fresh  snap  beans  in  all 
other  states;  or 

(5)  October  5  for  fresh  lima  beans  in  all 
other  states. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8): 

(a)  Insurance  is  provided  only  against  the 
following  causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Adverse  weather  conditions,  including 
but  not  limited  to: 

(i)  Excessive  moisture  that  prevents  the 
harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnormally  hot  or  cold  temperatures, 
as  determined  by  us,  that  causes  insured 
acreage  to  be  bypassed  because  of  an 
imexpected  nuinber  of  acres  over  a  large 
producing  area  are  ready  for  harvest  at  the 
same  time,  and  the  total  production  is 
beyond  the  normal  capacity  of  the  processor 
to  timely  harvest  or  process; 

(2)  Fire; 


(3)  IhsacU,  but  not  damage  due  to 
insuiSdant  or  impfoper  qiplication  of  pest 
control  measuraa; 

(4)  Plant  disease  on  acreage  not  planted  to 
the  processing  beans  the  previous  crop  year, 
but  Jiot  fttmoy  due  to  insufficient  or 
improper  application  of  diswise  omtrol 
measures; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  iirigation  water  supply, 
if  due  to  an  insured  cause  of  lots  referred  to 
in  section  10(a)(1)  through  (7),  above,  that 
occure  during  the  insurance  period;  or 

(b)  In  addition  to  die  caiises  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  do  not  insure 
any  loss  of  production: 

(1)  On  bypassed  acreage  if  the  acreage  is 
bypassed  due  to  the  breakdown  or  non- 
operation  of  equipment  or  facilities; 

(2)  On  bypassed  atreage  if  acreage  to  be 
bypassed  is  selected  based  on  the  availability 
of  a  crop  insurance  payment; 

(3)  Due  to  processing  beans  not  being 
timely  harvested  unless  such  delay  in 
harvesting  is  solely  and  directly  due  to  an 
instired  catise  of  loss; 

(4)  Due  to  your  bilure  to  follow  the 
requirements  contained  in  the  processor 
contract;  or 

(5)  Due  to  damage  that  occurs  to 
unharvested  production  after  you  deliver  the 
production  required  by  the  processor 
contract 

11.  Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8).  you  must 
give  us  notice: 

(a)  Not  later  than  48  houn  after 

(1)  Total  destruction  of  the 'processing 
beans  on  the  unit;  (H 

(2)  Discontinuance  of  harvest  on  a  unit; 

(b)  Within  3  days  of  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested  and  document  why  the 
acreage  was  bypassed.  Failure  to  provide 
such  informatioQ  will  result  in  our 
determination  that  the  aoeage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wish  to  destroy 
the  crop,  you  must  leave  representative 
samples  of  the  imharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  extend  the  entire  length  of  each 
field  in  each  unit  and  must  not  be  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  notice  is  given  to  us. 

(c)  At  least  15  days  prior  to  the  begiiming 
of  harvest  if  you  intend  to  claim  an 
indemnity  on  any  unit,  or  immediately  if 
damage  is  discovoed  during  harvest,  so  that 
we  may  inspect  any  damaged  production.  If 
you  fail  to  notify  us  and  such  bilure  results 
in  our  in^ilify  to  inspect  the  damaged 
production,  we  will  consider  all  such 
production  to  be  imdamaged  and  include  it 
as  production  to  count  You  do  not  have  to 
delay  harvest  if  notification  is  timefy  given. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  imit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 


(1)  Fat  amy  optional  units,  we  will  omdriiie 
all  optional  imtts  far  which  such  producticKi 
records  wan  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocaAa  any 
commingled  production  to  such  units  in 
proportion  to  our  liabilify  on  the  harvested 
acraaaB  bx  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable; 

(2)  Multiplying  each  result  in  section 
12(bHl)  by  tbs  respective  price  election,  by 
tjrpe  if  applicable; 

(3)  Totting  the  results  in  section  12(bM2):  « 

(4)  Multiplying  the  total  production  to  be 
coimted  of  each  type,  if  applicable,  (see 
section  12(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  section  12(bX^ 

(6)  Subtracting  the  results  in  section 
12(b)(5)  from  the  results  in  section  12(bK3): 
and 

(7)  Multiplying  the  result  in  section 
12(bH6)  by  your  share. 

(c)  The  total  production  to  count,  specified 
in  tons,  from  all  insurable  acreage  on  the  unit 
will  include: 
(1)  All  appraised  [»oduction  as  follows: 
(i)  Not  less  dian  the  productifm  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  uae  without  our 
consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes; 

(D)  For  which  you  fiul  to  provide 
production  reoonls  that  are  acceptable  to  us: 
or 

(E)  That  is  bypassed  imless  the  acreage  was 
bypassed  due  to  a  cause  of  loss  stated  in 
section  10(a). 

(ii)  Prod\iction  lost  due  to  uninsured 
causes; 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abuidon,  if  you  and  we  agree  (Hi  the 
appraised  amoimt  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  anotlmr  use  if  you  agree  to 
leave  intact  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  oorarred.  If  you  do  not 
leave  the  required  samples  intact,  or  fiul  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count):  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occure  and  the  crop  is  not  harvested. 

(2)  All  harvested  processing  bean 
production  from  the  insurable  acreage.  The 
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•mount  of  such  pnxhiction  will  b* 
detenninad  by  dividing  the  dollar  amount  aa 
requirad  by  the  contract  for  the  quality  and 
quantity  of  the  processing  beans  delivered  to 
tlie  procesaor  by  the  base  contract  price  per 
ton. 

(d)  If  any  acreage  is  not  timely  harvested 
due  to  an  uninsured  cause  of  loss  but  is  later 
harvested,  the  production  to  count  will  be 
the  greater  of: 

(1)  The  harvested  amount  of  production 
with  no  adfustment  for  quality:  (v 

(2)  The  amount  determined  by  dividing  the 
dollar  amount  aa  raquiied  by  the  contract  for 
the  quality  and  quantity  of  the  prooeasing 
beans  delivered  to  the  procesaor  fay  the  baae 
contract  price  per  ton. 

13.  Late  Planting 

Late  planting  provisions  an  not  ^>plicable 
to  proceaaing  beans. 


14.  Written  Agreement 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
14(e): 

(b)  The  application  for  a  written  agreement 
must  f«"»«i"  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  late,  and 
price  electicm; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  ^raamsnt 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subaequant  crop 
years  will  be  in  accordance  with  this  printed 
policy.);  and 

(e)  Aa  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acraege,  it  is  determined  that  no  loas  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  %mtten 
agreement  provisions. 

Signed  in  Washington.  O.Q,  on  April  25, 
1997. 


I D.  AclEBrman, 

Manager,  Federal  Crop  Insuraiux 
Corporation. 

(FR  Doc.  97-11250  Filed  4-30-47:  8:45  am] 
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7  CFR  Paris  416  and  467 

Pea  Crop  Insurance  Regulations;  and 
Common  Crop  Insurance  Regulations. 
Green  Pea  Crop  Insurance  ProvWona 

AOBiCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
green  peas.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  conunon  to  most  crops.  The 
intended  efiect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  instued,  separate  green 
peas  and  dry  peas  into  separate  crop 
insurance  provisions,  include  the 
current  pea  crop  insurance  regulations 
with  the  Common  Crop  Insurance 
Policy  for  ease  of  use  and  consistency  of 
terms,  and  to  restrict  the  efEsct  of  the 
current  pea  crop  insurance  regulations 
to  the  1997  and  prior  crop  years. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  wUl  be  accepted 
imtil  close  of  business  June  2, 1997  and 
%vill  be  considered  when  the  rule  is  to 
be  made  final. 

A00RES9ES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131. 
FOR  FURTHER  WTORMATIOW  CONTACT: 
Louise  Narber,  Insurance  Management 
Specialist.  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  ptuposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Rednctioii  Act  of  1905 

The  amendments  set  forth  in  this 
proposed  rule  contain  information 
collections  that  require  clearance  by 
OMB  imder  the  provisions  of  44  U.S.C. 
chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regtilations; 
Green  Pea  Crop  Insurance  Provisions." 
The  information  to  be  collected  includes 
a  crop  insurance  application  and  an 
acreage  report.  Information  collected 
from  the  application  and  acreage  report 
is  electronically  submitted  to  FOC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  green  peas 
that  are  eligible  for  Fednal  crop 
insurance. 


The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FQC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiimis  or  other  monetary 
amoimts,  and  pay  benefits. 

All  information  is  reported  annually. 
For  the  crop  insurance  program  as  a 
whole,  the  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16.9  minutes  per  response  for 
each  of  the  3.6  responses  from 
approximately  1,755,015  respondents. 
Tha  total  anntial  burden  on  the  public 
for  this  information  collection  is 
2,676,932  hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  propw  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propa«ed  collection  of  information;  (c) 
ways  to  enhance  the  qtiality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  niiniiniT.«  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Managonent  and  Budget. 
Washington,  DC  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  afiiect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfiinded  Mandate*  Refeim  Act  of 
IMS 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  nde  contains  no  Federal 
mandates  (under  the  regidatory 
provisions  of  title  n  of  U>e  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 


Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  efiect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  nile  will  not 
impact  small  entities  to  a  greater  extent 
thui  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report  If  the  crop  is  damaged  or 
destroyed,  the  instued  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  infonnation  to  complete  a 
claim  for  indemnity.  The  instued  must 
also  annually  certify  to  the  ntunlwr  of 
acres  and  the  previous  jfears  production, 
if  adequate  records  are  available  to 
support  the  certification,  or  receive  a 
transitional  yield.  The  producer  must 
Tnaintain  the  production  lecoids  to 
support  the  dartified  infoimation  for  at 
least  3  years.  This  r^tilation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insiuance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
cturently  required.  This  rale  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepNued. 


Federal 

This  program  is  listed  in  die  Catalog 
of  Federal  Domestic  Assistance  tmder 
No.  10.450. 

Execnttve  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Ordw  No. 
12372.  v^iich  require  intergovernmental 
consultation  widi  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

Executive  Order  No.  129M 

The  provisions  of  this  rule  will  not 
have  a  retroactive  effect  prior  to  the 
effective  data.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 


administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brotight 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  die  quality  of  the 
htunan  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  PerfiHmance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initi^ve  to  eliminate 
lumecessaiy  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgrmind 

FOC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section.  7  CFR  457.137. 
Green  Pea  Crop  Instuance  Provisions. 
The  new  provisions  will  be  efiiective  for 
the  1998  and'siuxeeding  crop  years. 
These  provisions  will  replace  and 
supercede  the  cuxrent  provisions  for 
insiuing  green  peas  found  at  7  CFR  part 
416  (Pea  Crop  Insurance  Ragulatioos). 
FQC  also  proposes  to  amend  7  CFR  part 
416  to  limit  its  effect  to  die  1997  and 
prior  crop  years. 

Thin  nde  makes  minor  editraial  and 
format  rjumgoa  to  ImpTOve  the  Pea  Crop 
Insurance  Regidations'  compatibility 
with  the  Conunon  Crop  Instuance 
Policy.  In  addition.  FQC  is  proposing 
substantive  changes  in  the  provisions 
for  instuins  green  pees  as  follows: 

1.  Provisions  were  added  to  make  pod 
type  peas  insoiable  if  authcsized  in  the 
Special  Provisions. 

2.  Section  1— Add  definitions  for 
"base  contract  price,"  "bypassed 
acreage."  "days."  "dry  peas."  "FSA," 
"final  planting  date."  "good  fuming 
practices."  "green  pea,"  "interplanted." 
"irrigated  practice."  "nurse  crop 
(companim  crop)."  "planted  acraege." 
"pod  type."  "practical  to  replant." 
"price  election."  "proceesor." 
"processor  contract,"  "{uoduction 
guarantee  (per  acre)."  "replanting." 
"shell  type," '^'timely  planted."  and 
"written  agreement"  for  clarification. 
The  definition  of  "bypessed  acreage" 

Erovidet  that  loss  because  of  bypass  will 
e  fectored  in  the  Actual  Prodiiction 
History  as  aero  prodtiction.  Also  revise 
the  definitions  for  "combining," 
"harvest."  and  "mes"  for  clarifinetinn. 

3.  Section  2— Eliminate  unit  division 
by  grem  pea  type  to  mnove  die 
ineqinty  between  regions  and 
producers.  Also,  shdl  peas  and  pod 
peas  will  qualify  for  s^Miate  basic  units 
if  specified  in  the  Spedal  Provisions. 


4.  Section  3 — Specify  that  the  insured 
may  select  only  one  price  election  for  all 
the  green  peas  in  the  coimty  insured 
tmder  the  policy,  unless  the  Special 
Provisions  provide  different  price 
elections  by  type,  in  which  case  the 
producer  may  select  one  price  election 
for  each  green  pea  type  designated  in 
the  Special  Provisions.  The  price 
election  the  producer  chooses  for  each 
type  must  have  the  same  percentage 
relationship  to  the  mavimnin  price 
available.  Also,  add  a  provision 
requiring  shell  type  peas  to  be  weighed 
after  the  peas  are  shelled  for  the  purpose 
of  establishing  the  approved  APH  jrield, 
insurance  guarantee,  and  production  to 
coimt 

5.  Section  4— Change  the  contract 
change  date  from  December  31  to 
November  30  to  allow  adequate  time  tot 
producers  to  become  aware  of  contract 
changes  and  make  informed  choices 
before  the  sales  closing  date,  which  was 
moved  back  30  days  to  comply  with  the 
Federal  Crop  Insurance  Refnm  Act  of 
1994. 

6.  Section  5 — Change  the  cancellation 
and  termination  dates  from  April  15  to 
February  15  for  Delaware  and  Maryland 
and  from  April  15  to  March  15  for  all 
other  states  to  coincide  with  the 
statutory  movement  of  the  sales  closing  ~ 
date. 

7.  Section  6— Requin  the  producer  to 
provide  a  copy  of  the  processor  contract 
to  the  insurance  provider  on  or  before 
the  acraege  rqwrting  date  to  establish 
liability  and  insurability  before  a  loas  is 
likely  to  occiu. 

8.  Section  7— Specify  diat  peas 
interplanted  with  another  crop  are  not 
insurable  tudess  allowed  by  the  Special 
Provisions  or  by  written  agreement 
Specify  that  a  luoducer  will  be 
considered  to  nave  a  shan  in  the 
insured  crop  if  under  the  processor 
contract  the  producer  retains  possession 
of  the  acreage  on  which  the  peas  are 
grown,  is  at  ride  of  loss,  and  the 
proceesor  contract  provides  for  delivery 
of  the  pees  tmder  specified  conditions 
and  at  a  stipulated  base  contract  price 
per  unit  of  delivery.  Also  specify  the 
requirements  under  which  a  green  pea 
producarifidio  is  also  a  processor  may 
establish  an  insurable  interest  in  the 
instued  crop. 

9.  Section  8— Require  that  any  acreage 
damped  prior  to  the  final  planting  date 
must  be  replanted  imless  the  insurance 
provider  agrees  that  replanting  is  not 
practical.  The  cturent  policy  does  not 
specify  that  the  damage  must  occiu 
prior  to  the  final  planting  date.  Also, 
require  that  rotation  requirements 
shown  on  the  Special  Provisions  be  met 
for  acreage  to  be  insured. 
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10.  Section  9 — Add  a  provision  for  the 
insurance  period  to  end  when  the 
amount  of  green  peas  delivered  to  the 
processor  hilfiUs  the  producer's 
processor  contract  This  change  is 
consistent  with  other  policies  for  crops 
under  a  processor  contract.  Also,  extend 
the  date  for  the  end  of  the  insurance 
period  to  September  30  if  the  producer 
provides  timely  notice  of  the  intent  to 
harvest  the  crop  as  dry  peas. 

11.  Section  10(a)— Clarify  that  loss  of 
production  due  to  adverse  weather 
conditions  is  an  insurable  cause  of  loss 
when  excessive  moisture  prevents 
harvesting  equipment  from  entering  the 
field  or  prevents  the  timely  operation  of 
harvesting  equipment;  and  when 
abnormally  hot  or  cold  temperatures 
causes  insured  acreage  to  be  bypassed 
because  an  unexpected  number  of  acres 
over  a  large  producing  area  are  ready  for 
harvest  at  the  same  time,  and  the  total 
production  is  beyond  the  normal 
capacity  of  the  processor  to  timely 
hsfvest  or  process.  Clarify  that  insect 
damage  is  an  insurable  cause  of  loss  if 
sufficient  and  proper  applications  of 
pest  control  measiues  are  used.  Clarify 
that  plant  disease  on  acreage  not 
planted  to  peas  the  previous  crop  year 
is  an  insurable  cause  of  loss  if  sufficient 
and  proper  applications  of  disease 
control  measiues  are  used. 

12.  Section  l(Kb)— Clarify  that  the 
insurance  provider  will  not  cover  loss  of 
production  due  to:  (1)  bypassed  acreage 
if  the  acreage  is  bypassed  due  to  the 
Iweakdown  or  non-operation  of 
equipment  or  facilities:  (2)  bypassed 
acreage  if  acreage  to  be  bypassed  is 
selected  based  on  the  availabilify  of  a 
crop  insurance  payment;  (3)  peas  not 
being  timely  harvested,  unless  the  delay 
in  harvesting  is  directly  due  to  an 
insured  cause  of  loss;  (4)  failure  to 
fbllow  the  lequiiements  contained  in 
the  processor  contract;  and  (5)  damage 
that  occurs  to  unharvested  production 
after  the  producer  delivers  the 
production  required  by  the  processor 
contract. 

13.  Section  11— Require  that  ttm 
producer  give  notice  of  loss  within  3 
da]rs  of  the  date  harvest  should  have 
started  on  any  acreage  that  will  not  be 
harvested  and  document  why  the 
acreage  was  bypassed.  Pailuie  to 
provide  such  information  may  result  in 
the  ins\u«nce  provider's  determination 
that  the  acreage  was  bypassed  due  to  an 
uninsured  cause  of  Iocs,  ff  the  crop  will 
not  be  harvested,  the  producer  must 
leave  representative  samples  of  the 
unharvested  crop  for  the  insuianoe 
provider's  inspection.  The  samples  must 
be  at  least  10  feet  wide  and  extend  the 
entire  length  of  each  field  in  each  unit 
and  must  not  be  destroyed  until  die 
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earlier  of  the  insurance  provider's 
inspection  or  15  days  after  notice  of  loss 
is  given.  The  producer  must  also  give 
notice  prior  to  the  time  the  green  peas 
would  normally  be  harvested  if  the 
producer  wants  to  harvest  green  peas  as 
dry  peas. 

14.  Section  12— Clarify  that  the  total 
production  to  count  will  include 
bypassed  acreage  unless  adequate 
evidence  is  provided  to  show  the 
acreage  was  bypassed  for  reasons 
specified  in  section  10(a).  Change  the 
way  the  green  pea  equivalent  is 
determined  when  the  peas  are  harvested 
as  dry  peas  so  that  the  converted 
amount  of  production  would  reflect  any 
loss  that  may  have  occurred.  The 
amount  of  production  to  count  will  be 
calculated  by  multiplying  all  the  dry 
pea  production  by  1.667  for  shell  type 
peas  and  by  3.000  for  pod  type  peas. 
Previously  the  green  pea  equivalent  was 
calciilated  by  reducing  the  guarantee  by 
40  percent  Also,  clarify  how  production 
to  count  is  determined  for  acreage  that 
is  not  timely  harvested  due  to  an 
uninsured  cause  of  loss. 

15.  Section  13— Clarify  that  a  late 
planting  provision,  which  provides  a 
reduced  production  guarantee  on 
acreage  initially  planted  after  the  final 
planting  date,  is  not  available  in  these 
crop  provisions.  A  Late  Planting 
Agreement  Option  was  previously 
offered  on  green  peas;  however,  green 
peas  must  be  grown  under  a  processor 
contract  to  be  insurable.  The  proceasor 
may  specify  dates  when  the  green  peas 
are  to  be  planted  so  the  processor  can 
maintain  a  coordinated  planting  and 
harvest  schedule  for  all  growers. 
Therefore,  ofEaring  a  late  planting  period 
may  afEsct  the  processor's  ability  to 
timely  harvest  and  process  the  green 
peas. 

16.  Section  14 — ^Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FCIC  has  a  long  standing 
policy  of  i^rmitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies, 
lliis  amendment  ailowrs  FOC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  secticm  «vill 
cover  application  for,  and  duration  of, 
%vritten  agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  publislMd 
in  the  Federal  lagiatar.  This  rule 


of  the  actuarial  documents  thereby 
allowing  the  reinsured  companies  and 
insureds  sufficient  time  to  implement 
the  new  provisions.  Therefore,  public 
interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  Sulqects  in  7  CFR  Parts  416  and 
457 

Crop  insurance.  Green  peas.  Reporting 
and  recordkeeping  requirements. 

Propoaed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  parts  416  and  457  as  follows: 

PART  416— PEA  CROP  INSURANCE 
REGULATIONS  FOR  THE  1986 
THROUGH  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  416  continues  to  read  as  follows: 

Aotkority:  7  U.S.C.  15060).  lS06(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  Subpart  heading  "Subpart — 
Regulations  for  the  1986  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  416.7  is  amended  by     ., 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

f  416.7   TheappNcadonandpoNcy. 

•        •        •        *        • 

(d)  The  application  for  the  1986 
through  1997  crop  years  is  found  at 
subpart  D  of  part  400— General 
Administrative  Regulations  (7  CFR 
400.37. 400.38).  The  provisions  of  the 
Pea  Insurance  Policy  for  the  1986 
through  1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1964  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

AatiHirity:  7  U.S.C  1506(1),  1506(p). 

5.  Section  457.137  is  added  to  read  i 
foUovrs: 

1467.137  Oraen  pea  crop 


improves  green  pea  crop  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  for  consistency  among 
policiea.  Althoiigh,  the  contract  change 
date  is  December  31. 1997.  the  final  rule 
must  be  publishad  by  ^lIy  7, 1097. 
Publication  is  required  by  this  date  to 
achieve  revision  and  timely  distribution 


The  Green  Pea  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  yean  are  as  follows: 

FaCpoUdas: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crap  Insiuence  Corpontion 

Rainsurad  policies: 
(Appropriate  title  for  iasiaance  provider) 

Both  FOC  and  rainsured  poUdas: 


Green  Pea  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  ($457.8).  these  crop  provisions, 
and  the  Special  Provisions;  tlie  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  tite  Basic  Provisions. 

1.  Definitions 

Base  cxmtract  price.  The  price  stipulated  in 
the  contract  executed  between  you  and  the 
processor  for  tlie  tenderomMer  reeding,  grade 
&ctor,  or  sieve  size  that  is  designated  in  the 
Special  Provisions  without  regsrd  to 
discounts  or  incentives  that  may  apply. 

BypoMsed  acreage.  Land  on  whidi 
production  is  ready  for  lianrest  but  is  not 
harvested.  Bypassed  acreage  upon  wliich  an 
indemnity  is  payable  wrill  be  considered  to 
have  a  zero  yield  for  Actual  Production 
History  (APH)  purposes. 

Combining  (vining).  Separating  pods  from 
the  vines  and  in  the  case  of  shell  peas 
separating  the  peas  from  the  pod  for  delivery 
to  the  canner  or  processor. 

Days.  Calendar  dayt. 

Dry  peas.  Peas  of  the  following  tjrpes: 

(a)  Spring-planted  smooth  green  and 
jrellow  varieties  of  commercial  dry  edible 
peas,  and  peas  that  are  grown  for  the  purpose 
of  producing  seed  to  be  planted  at  a  future 
date; 

(b)  Fall-planted  varieties  of  Austrian 
Wintn  Peas; 

(c)  Spring-planted  varieties  of  lentils;  and 

(d)  Spring-planted  varieties  of  contract 
seed  peas. 

FSA.  The  Fann  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  pkmtiJtg  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
Older  to  be  insured  for  the  full  production 
guarantee. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  coimty  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  required  by  the  green  pea  processor 
contract  with  the  processing  company,  and 
recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Green  pea.  Shell  type  and  pod  type  peas 
that  are  grown  under  a  processor  contract  to 
be  nnn*^  or  frozen  and  sold  for  human 
consunq>tion. 

Harvest.  Combining  (vining)  of  the  peas. 

Interphnted.  Aciaage  on  vdiich  two  or 
mora  crops  an  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  vrater  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  wfith  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Nurse  crop  (cmnpanion  crop).  A  crop 
planted  into  the  same  acreage  as  another 


crop,  that  is  intended  to  be  harvested 
leparatoly,  and  which  is  planted  to  improve 
growing  conditions  for  the  crop  with  which 
it  is  grown. 
Peas.  Either  shell  or  pod  type  peas. 
Planted  acreage.  Land  in  whidi  seed  has 
been  placed  by  a  madiine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depUi.  into  a  seedbed  that  has  bean 
{Hfoperiy  prepared  for  the  planting  method 
and  production  practice.  Peas  must  initially 
be  placed  in  rows.  Acreege  planted  in  any 
other  ?!"■""«»'•  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisiaos 
or  by  written  sgreement 

Pod  type.  Peas  geneticaUy  developed  to  be 
eaten  without  shriling  (e.g..  snap  peas,  snow 
jteas,  and  Chinese  peas). 

Practical  to  replant  In  lieu  of  die 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  ($457.6). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  '*«""Br  to  the 
insured  crop,  based  mi  Cectors.  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  mariosting  window,  that  replanting  the 
insured  crop  vrill  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  unless 
production  from  the  replanted  acreage  can  be 
deUvered  under  the  tanns  of  the  processor 
contract 

Price  deetion.  In  lieu  of  the  definition  of 
"Price  electton"  contained  in  section  1  of  the 
Basic  Provisions  ($457.8),  price  election  is 
defined  as  the  price  per  poimd  stated  in  the 
processor  contract  (contracted  price)  for  the 
tenderometer  reading,  grade  bctor,  or  sieve 
size  contained  in  the  Special  Provisions:  or 
a  percenti^  of  such  price  if  you  elect  less 
than  100  percent  of  die  price  in  the  {nocessor 
contract 

Processor.  Any  business  enterprise 
regularly  engaged  in  i«ocessing  peas  for 
human  consumption,  that  possesses  all 
Ucenses  and  permits  for  processing  peas 
required  by  the  state  in  which  it  opnates. 
and  that  possesses  facilities,  or  has 
contractual  access  to  such  fodlitias.  with 
enough  equipment  to  accept  and  process 
cratracted  peas  within  a  reasonable  ammmt 
of  time  after  harvest 

Proceaaw  contract  A  written  a^eement 
between  the  producer  and  a  processor, 
containing  at  a  '»'<»»i™m»»' 

(a)  The  producer's  commitmant  to  plant 
and  grow  peas,  and  to  deliver  the  pea 
production  to  the  processor, 

(b)  The  processor's  commitment  to 
purchase  all  the  production  stated  in  the 
contract;  and 

(c)  A  base  contract  price. 
Production  guarantee  (per  acre).  The 

number  of  pounds  detennined  by 
multiplying  the  approved  APH  yield  per 
by  the  coverage  level  percentage  you  elect 
For  shell  type  peas  the  weight  will  be 
determined  after  shelling. 

Replantirtg  Perfonning  the  cultural 
practices  necessary  to  prqnua  the  land  to 
replace  the  pea  seed  and  then  replacing  the 
pea  seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  successftil  crop. 


Shell  type.  Pees  that  were  genetically 
developea  to  be  shelled  prior  to  eating, 
canning  or  freezing. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Written  Agreement.  A  written  document 
that  alters  designated  tams  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division 

(a)  In  addition  to  the  criteria  statad  in  the 
.ufiniHnii  of  unit  in  section  1  (Definitions)  of 
the  Basic  Provisions  ($  457.8).  and  if 
provided  for  in  the  Special  Provisiotis  shall 
type  pass  will  form  a  basic  unit  and  pod  type 
peas  will  form  a  basic  unit 

(b)  Unleas  Umitsd  by  Um  Special 
Provisions,  these  basic  unite  may  be  divided 
into  optional  units  if,  for  each  optional  unit 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  sudi  division  exists. 
Basic  unite  may  not  be  divided  into  optional 
unite  <m  any  basis  other  than  as  described  in 
diis  section. 

(c)  Optional  unite  will  be  available  only  if 
die  processor  contract  stipulates  the  nundiar 
of  acres  that  are  under  contract  and  not  a 
specific  amount  al  production.  This 
provision  may  not  be  rhsngsH  by  writHn 

(d)  If  you  do  not  comply  foUy  widi  dwse 
provisions,  we  wtill  combine  aU  optioiial 
unite  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  «diidi 
they  ware  formed.  We  will  combine  the 
optional  unite  at  any  time  we  discover  that 
you  have  tuled  to  comply  with  tfaaee 
provisions.  If  £ulure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent 
and  the  optional  unite  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  unite  that 
have  been  rombin*^  wUl  be  refunded  to  you. 

(e)  All  optional  unite  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  following  requiremente  must  lie  mat . 
tat  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independentiy  verified,  of  planted  acreage 
and  production  iar  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
3fOur  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  resulte  in  a  clew  and  disoscnaUe  fanak 
in  die  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintai^Bd  in  such  a  rnmnnmr  that  permite  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  ad)ustment  is 
oompletBd  by  us;  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicahle: 

(i)  Optional  Units  by  Section.  Section 
Bquivaient.  or  FSA  Fonn  Serial  Number 
Optional  unite  may  be  established  if  each 
optional  unit  is  located  in  a  tepante  legally 
id«itifled  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
iPcli'Hing.  but  not  li«wH«<<  to  Spanish  grante. 
railroad  surveys,  leagues,  labors,  or  Virginia 
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Military  Linda,  aa  the  equivalant  of  aectiooa 
for  unit  purposes.  In  araaa  that  have  not  been 
surveyed  using  the  systama  identified  above, 
or  another  system  approved  by  ua.  or  in  areas 
where  such  systems  exist  but  boundariea  are 
not  readily  discemable,  each  optional  imit 
must  be  located  in  a  separate  fum  identifiiad 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acnagt  Induding 
Both  Irrigatad  and  Non-br^ated  Procticea:  In 
addition  to.  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  Farm  Serial  Number.  optitHial  units 
may  be  baaed  on  irrigated  acra^a  or  non- 
in^atad  arnage  if  both  are  located  in  the 
•ame  section,  sactioD  equivalant,  or  PSA 
Farm  Serial  Number.  To  qualify  aa  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-imgatad  acreaga  may  not  continue  into 
the  irri^ted  anaagu  in  the  same  rows  or 
planting  pattern.  The  irrigited  irinMa  aay 
not  axtand  beyond  the  point  at  wfaicn  the 
JfrigaHon  qrataa  can  deliver  the  Quantity  of 
watar  needed  to  produce  the  yield  on  which 
the  guarantee  is  baaed,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
ayatam  ia  oaad  will  be  considered  aa  irrigated 
•craaga  if  amaiate  acceptable  recorda  of 
production  from  the  coiners  are  not 
provided.  If  the  oomars  of  a  field  in  which 
a  cantar-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separata  non-irrigated 
optional  unit  they  will  be  a  part  of  the  uitit 
containing  the  irrigated  acreage.  Ho%««ver, 
non-irrigited  acreage  that  is  not  a  part  of  a 
field  in  which  a  center-pivot  irrigation 
■yatem  is  used  may  qualify  as  a  separate 
optional  unit  provided  that  all  requiremanta 
of  this  sectiaa  are  met 

3.  Insurance  Guarantees.  Cover^e  Levela, 
and  Prioaa  for  Detafmining  Indamnitiae 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantaea,  Cover^e  Levels, 
and  Pricee  for  Determining  Indemnities)  of 
the  Basic  Provisions  ($  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  green  peas  in  the  county  inavued 
under  this  policy  unless  the  Special 
Provisioiu  provide  difilBrBnt  price  elections 
by  typa,  in  which  case  jrou  may  select  one 
price  election  for  each  green  pea  type 
designated  in  the  Special  Provisicma.  The 
price  elections  you  choose  for  eech  type  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offared  by  us  for  each  type. 
For  example,  if  you  chooae  100  percent  of  the 
maximum  price  election  for  one  type,  you 
muat  alao  chooae  100  percent  of  the 
maximum  price  election  Cor  all  other  types: 
and 

(b)  For  the  purpoae  of  eatablishing  the 
approved  APH  jrield,  insurance  guarantee, 
and  production  to  count,  the  weight  of  the 
shell  type  peas  will  be  determined  after  the 
pees  are  slraUed. 

4.  Qmtract  ChangBs 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Liiis  of 

Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisioni!  (§  457.8),  the  cancellation 
and  termination  dates  are: 


Canrwllation  and  Termination 
State  and  Dates 

Delaware  and  Maryland — Pebr\iary  15 
All  other  statea— Mardi  19 

6.  Rapnt  of  Acreage. 

In  addition  to  the  provisions  of  section  6 
(Report  of  Acreage)  of  the  Basic  Provisioiu 
(S  457.8),  you  must  provide  a  copy  of  all 
proceaaor  contracts  to  us  on  or  bisibra  the 
acreaga  reporting  date. 

7.  InauredCrop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($457.8),  the 
crop  insured  «riU  be  all  the  shell  type  or  pod 
type  graan  peas  in  the  county  for  which  a 
premium  rate  is  provided  by  the  actuarial 


(1)  In  which  you  have  a  share; 

(2)  That  an  planted  for  harvest  to  be 
canned  or  frozen; 

(3)  That  are  grown  under,  and  in 
accordance  with,  the  requiramenta  of  a 
processor  contract  executed  on  or  before  the 
acreage  reporting  date  and  not  wxchided  from 
the  proceaaor  contract  at  any  tinw  during  the 
crop  year  and 

(4)  That  are  not  (unlaaa  allowwl  by  the 
Special  Provisions  or  by  written  ^raemant): 

(i)  Interplanted  with  another  crop; 
(ii)  Planted  into  an  — »«Hi«ti^  gn,,  „ 
legume;  or 
(iii)  Planted  aa  a  nurse  crop. 

(b)  You  will  be  considered  to  have  a  ahare 
in  the  insured  crop  if.  under  the  proceesor 
contract,  you  retain  poasession  of  the  acreage 
on  which  the  green  pees  are  grown,  you  are 
at  risk  of  loss,  and  the  proceaaor  contract 
providea  for  delivery  of  green  peaa  under 
•pacified  conditiona  and  at  a  stipulated  baaa 
contract  price  per  unit  of  delivery. 

(c)  A  commercial  green  pea  fnoducar  who 
is  also  a  processor  may  establish  an  insurable 
interest  if  the  following  requirements  are 


(1)  The  proceaaor  must  meet  the 
requirements  as  defined  in  theee  crap 
provisions; 

(2)  The  Board  of  Directon  or  oCBcers  of  the 
processor  must  have  executed  a  resolution 
that  sets  forth  eeaentially  the  Mitm  terms  as 
a  proceaaor  contract  Such  reaolution  vnU  be 
considered  a  contract  under  the  terms  of  the 
green  pea  crop  insurance  policy;  and 

(3)  Our  inspection  of  the  processing 
focilities  determines  that  they  satisfy  the 
definition  of  a  proceaaor  contained  in  theae 
crop  provisions. 

8.  Insurable  Acreege 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(5457.8): 

(a)  Any  acreege  of  the  insured  crop  that  ia 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  growws  in  the  aree 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  wre  agree  that  it  is 
not  practical  to  replant;  and 

(b)  We  will  not  iiuure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions. 

9.  Insurance  Period  * 

In  lieu  of  the  proviaions  contained  in 
section  11  (Insurance  Period)  of  the  Baaic 


Provisions  (S  457.8),  regarding  the  end  of  the 
insurance  period,  insurance  ceases  at  the 
earlier  of: 

(a)  The  date  the  green  peaa: 

(1)  Were  destroyed; 

(2)  Should  have  been  harvested; 

(3)  Were  abandoned:  or 

(4)  Were  harvested: 

(b)  The  date  you  harvested  sufficient 
production  to^nlfill  your  processor  contract; 

(c)  Final  ad}ustment  of  a  loaa; 

(d)  September  15  of  the  calendar  ymt  in 
which  the  insured  green  pees  would 
normally  be  harveated;  or 

(e)  September  30  of  the  t^Un^r  year  in 
which  the  insured  peas  would  normally  be 
harvested  if  you  provide  notice  to  us  in 
■ocordanca  with  aaotkn  11(d)  that  the 
inaurad  crop  will  be  barvaetad  as  dry  peaa. 
10.  CauaeaofLoaa 

In  accordance  widi  the  provisions  of 
aaction  12  (Cauaea  of  Loaa)  of  the  Baaic 
Proviaions  ($457.8): 

(a)  Insurance  is  provided  only  gainst  the 
following  cauaea  of  loaa  that  occur  durii^  the 
insurance  period: 

(1)  Adveiae  weather  conditions.  inrlii«Hng 
but  not  limited  to: 

(i)  Exceaaive  moisture  that  prevents 
harveeting  equipment  from  tituririg  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnormally  hot  or  cold  temperatures  as 
determined  by  us  that  cauae  insured  aoeege 
to  be  bypassed  becaoae  an  unkxpectod 
mimber  of  acraa  over  a  large  proiducing  area 
are  ready  for  harvest  at  the  same  time,  and 
the  total  production  is  beyond  the  normal 
capacity  of  the  proceaaor  to  timely  harvest  or 
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(2)  Fire; 

(3)  Inaecta,  but  not  damage  due  to 
insufBdent  or  improper  application  of  peat 
control  maasurea; 

(4)  Plant  dieeeae  on  aerate  not  planted  to 
peo  the  previous  crop  yeer,  but  not  H«nMg« 
due  to  insufRcient  or  iinproper  application  of 
diseeae  control  measuraa; 

(5)  WUdlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  watar  supply, 
if  due  to  a  cause  of  loss  referred  to  in  section 
10(a)(1)  through  (7)  above  that  occun  during 
the  instuance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisiona  ($457.8),  we  will  not  insure 
any  loss  of  production: 

(1)  On  bypassed  acreage  if  the  acreege  is 
bjrpaased  due  to  the  breakdown  or  non- 
operation  of  equipment  or  fociUties; 

(2)  On  bypened  acreage  if  acre^e  to  be 
bypassed  is  selected  besed  on  the  availability 
of  a  crop  iiuurance  pajrment; 

(3)  Due  to  green  peas  not  being  timely 
harvested  unless  such  delay  in  harvesting  is 
solely  and  directly  due  to  an  insured  cause 
of  loss; 

(4)  Due  to  your  failure  to  follow  the 
requirements  contained  in  the  processor 
contractor 

(5)  Due  to  damage  that  occun  to 
unharvested  production  after  you  deliver  the 
production  required  by  the  processor 
contract 


11.  Duties  In  The  Event  of  Dam^e  or  Loaa 

bi  addition  to  the  requirements  (rf  section 
14  (Duttea  in  the  Event  of  Dam^e  or  Loea) 
of  the  Baaic  Proviaions  ($457.8).  you  most 
give  us  notice: 

(a)  Not  later  than  48  hours  after 

(1)  Total  destruction  of  the  green  peas  on' 
the  unit  or 

(2)  DJacontimiance  of  harveat  on  a  unit 

(b)  Widiin  3  days  of  the  date  harvest 
should  have  started  on  any  acm^s  diat  will 
not  be  harvested  and  ^nruwnmmt  y^y  the 
acreage  was  bypassed.  Faihm  to  provide 
such  information  wrill  result  in  our 
determination  that  the  acieaga  was  bypaaaed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wiah  to  destroy 
the  crop,  you  must  leave  wpraaemative 
samplee  of  the  unharvested  oop  for  our 
inspection.  Thesaaaplaa  must  be  M  leest  10 
fset  wide  and  eactand  die  entire  length  of  each 
field  in  each  unit  and  must  not  be  destroyed 
until  the  earliar  of  our  inspectian  or  IS  (tays 
afkar  notice  is  g^ven  to  us; 

(c)  At  least  15  days  prim  to  the  >Myiiii<Tifl 
of  harvest  if  you  intend  to  claim  an 
indemnity -on  any  unit  or  immedisAriy  if 
damage  ia  diaoovered  during  harvest  ao  diat 
we  may  inspect  any  damaged  prodnctiao.  If 
you  foil  to  notify  us  and  such  failure  raaults 
in  our  inability  to  inspect  the  damaged 
production,  we  will  ronTi<iw  all  such 
production  to  be  undamaged  and  inchide  it 
as  production  to  count  You  do  not  have  to 
delay  harvest  if  notification  is  timely  given: 


(d)  Prior  to  ttie  time  the  green  peas  would 
normally  be  harvested  if  you  want  to  harvest 
green  peas  as  dry  pees. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loaa  <m  a  unit 
baais.  In  the  event  jrou  are  unable  to  provide 
separate  acceptable  producticm  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  far  wduch  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  '**"*o'  covered 
by  this  policy,  we  will  settle  your  dain)  by: 

(1)  N^tiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  Qrpe  if 
applicable; 

(2)  Multiplying  each  result  in  section 
12(bKl)  by  die  respective  price  election,  by 
type  if  applicable; 

(3)  Totaling  the  results  in  section  12(bX2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  12(c))  by  the  respective  price 
election; 

(5)  Totaling  die  results  in  section  12(bK4); 

(6)  Subtracting  the  results  in  section 
12(bX5)  from  the  results  in  section  12(bX3): 
and 

(7)  Multiplying  the  result  in  section 
12(b)(6)  by  your  share. 

(c)  The  total  production  to  count,  specified 
in  pounds,  from  all  insurable  acreege  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreege: 


(A)  That  is  abandoned; 

(B)  That  ia  put  to  annthar  uae  vrithout  our 
consent; 

(C)  That  is  damagad  aolely  by  uninsured 


(D)  For  vrtiidi  you  fail  to  provide 
production  racords  diet  are  acceptable  to  ur. 
or 

(Q  That  is  bypassed  unless  die  acn^ 
bypaaaed  due  to  a  cause  of  loss  stated  in 
section  10(a). 

(ii)  Production  lost  due  to  uninsured 


,    (iii)  Potential  production  on  insured 
aaaaga  that  you  intand  to  put  to  anodiar  uae 
or  abuidon.  if  you  and  vn  agree  on  the 
^H«aised  amount  of  production.  Upon  such 
agreement  the  insnrance  period  far  that 
acreaga  will  and  whan  you  pot  dte  I 
to  anotfaar  uae  or  abandon  the  crop.  If 
agreement  on  tfaeappiaiaad  amount  of 
production  is  ndt  readwd: 

(A)  If  you  do  not  elect  to  oontimie  to  4 
far  the  crop,  we  may  give  you  coneent  to  pot 
die  acreage  to  another  use  if  you  agree  to  . 
leave  intact  and  provide  sufBdaat  can  far. 
rapraaentativa  aamplaa  of  the  crop  in- 
locaticms  socaptabia  to  us  (The  amount  of 
production  to  count  Cor  such  acnags  will  be 
based  on-the  harvested  prodnctian  or 
appraiaala  from  die  —mpl—  at  the  time 
harveat  should  have  ocoirred.  If  yon  do  not 
leave  the  required  ««i»ipia«  intact  or  fail  to 
provide  aufBdent  care  for  the  — "t*— -  our 
ammisal  made  prior  to  givii^  you  cenaant  to 
put  the  acreage  to  another  use  will  be  used 
to  detennine  the  amount  of  production  to 
count):  or 

(B)  If  you  eiiect  to  continue  to  can  far  die 
crop,  the  amount  of  production  to  count  far 
the  aoeaga  will  be  the  harveated  production, 
or  our  lesppraiaal  if  additional  damage 
occun  and  the  crop  is  not  harvested; 

(2)  All  harveated  green  pee  productitm 
from  the  insurable  acreage.  The  amount  of 
such  production  will  be  determined  by 
dividing  the  dollar  amoimt  as  required  by  the 
contract  for  the  quality  and  quantity  of  the 
peas  delivered  to  the  processor  by  die  bese 
contract  price  pet  pound;  and 

(3)  All  dry  pea  production  frtim  the 
insurable  acreege  if  we  have  given  coneent 
for  any  acreage  to  be  harvested  as  dry  pees. 
The  harvested  or  appraised  dry  pee 
production  «rill  be  multiplied  by  1.667  for 
shell  types  and  3.000  for  pod  types  to 
determine  the  green  pea  production 
equivalent  No  adjustment  for  quali^ 
deficiencies  will  be  aUowed  for  such' 
{Hr6ductioiL 

(d)  If  any  acreage  is  not  timely  harveated 
due  to  an  iminsured  cause  of  loss  but  is  later 
harvested,  the  production  to  count  will  be 
the  greater  o£ 

(1)  The  harvested  amount  of  productian 
with  no  adjustment  for  quality;  or 

(2)  The  amount  determined  by  dividing  the 
dollar  amount  as  required  by  die  contract  for 
the  quality  and  quantity  of  dw  peas  delivered 
to  the  processor  by  the  hase  contract  ^ioe 
per  pound. 

13.  Late  Planting 

Late  planting  provisioas  are  not  ^plicable 
to  green  peas.  ^ 


14.  Written  Agreement 

Designated  terms  of  this  policy  may  bo 
altered  by  written  agreement  in  aooaidance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  aalas 
closing  diate,  except  as  provided  in  section 

(b)  The  application  far  a  wiittBn  I 
must  contain  all  variable  tanns  of  die 
cotttiact  between  you  and  ua  diet  will  be  in  ~ 
eCbct  if  die  written  agraamant  is  not . 
a{KHoved; 

(c)  ff  amroved.  die  written  agnamant  will 
indnde  aH  variable  terms  of  die  oontiact 
indnding,  but  not  limited  to.  crop  type  or 
vaiiaQr.  me  gBarantse.  premium  rata,  and 
price  elecUuu; 

(d)  Badi  written  agraaniant  will  only  be 
valid  far  one  yeer  (uthe  writtan  agraament 
is  not  qiecifically  tanewad  die  idlowii^ 
year,  insurance  coverage  far  subsequent  < 
yean  will  be  in  aocotdanoa  widi  the  ] 
policyhand 

(e)  An  ai^lication  far  writtan  1 
submitted  after  the  aalaedoehig  date  may  be 
approved  it  after  a  physical  inspection  of  the 
acreags.it  is  detenninedAat  no  kashas 
occuned  and  the  crop  is  inaiuaMe  in 

)  with  the  policy  and  written 
t  provisions. 

Signed  in  Washington.  D.C.  on  April  25. 
1M7. 


UanagfT,  Federal  Crop  bmuaaee 
Corpamtkm. 

(FR  Doc  97-11255  Filed  4-30-97;  B:45  am] 


DEPARTMENT  OF  AOraCULTURE 

Federal  Crap  kieiiranoe  CofporaHon 

7  CFR  Parte  425  and  467 

Peanut  Crap  Inauranoe  ReguMlona; 
and  Conmion  Crap  biaiaanoe 
ReQirtallona,  Peanut  Crap  Inauranca 


AGBCV:  Federal  Crop  Insunnca 
Corpoiatioii.  USDA. 
ACTNM:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insuianoe 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
peanuts.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insiirance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  eCEact  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
ctinent  peenut  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  restrict  the 
effect  of  the  cunent  peanut  crop 
insurance  regulations  to  the  1997  and 
prior  crop  yean. 


9QAlie 
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DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
close  of  business  June  2, 1997  and  will 
be  considered  when  the  rule  is  to  be 
made  final. 

AOORESSES:  Interested  panons  are 
invited  to  submit  written  comments  to 
the  IKrector.  Product  Development 
Division.  Federal  Crop  Insiuance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  aty.  MO  64131. 
FOR  FUimCR  MFOMIATION  CONTACT:  Gary 
Johnson.  Insurance  Management 
Specialist.  Research  and  Development 
Division.  Product  Development 
Division.  Federal  Crop  Insiirance 
Corporation,  at  the  Kansas  Qty,  MO, 
address  listed  above,  telephone  (816) 
926-7730. 

SUPPLBIBfTARY  MFOfMATKM: 

Ezacutive  Order  No.  1ZM6 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purpose  of  Executive 
Order  No.  12866  and.  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Seduction  Act  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  contain  information 
collections  that  require  clearance  by 
OMB  under  the  provisions  of  44  U.S.C. 
chapter  35. 

Tne  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Reqiiirements  including. 
Common  Crop  Insurance  Regulations; 
Peanut  Crop  Insurance  Provisions."  The 
information  to  be  collected  includes  a 
crop  insurance  application  arid  an 
acreage  report  Information  collected 
from  the  application  and  acreage  report 
is  electronically  submitted  to  FQC  by 
the  reinsured  comptmies.  Potential 
respondents  to  this  information 
collection  are  producers  of  peanuts  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FOC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amoimts,  and  pay  benefits. 

AH  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1.755,015  respondents.  The  total  aimual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503. 

OMB  IS  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  betvreen  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affoct  the 
deadline  for  the  public  to  conunent  on 
the  proposed  regulation. 

Unfunded  Mandataa  Kefiarm  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  r^ulatory  actions  on  State,  local, 
and  trilMl  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12012 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment  This  provisions  contained 
in  this  nde  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 


regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insiired  inust 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regtilation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currenUy  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (  5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 
considtation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115.  Jime  24,  1983. 

Executive  Order  No.  129M 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions    . 
published  at  7  C7R  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
biunan  environment,  healtii,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviromnental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 


Background 

FOC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section,  7  CFR  457.134, 
Peanut  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
peanuts  foimd  at  7  CFR  part  425  (Peanut 
Crop  Insurance  Regulations).  FQC  also 
proposes  to  amend  7  CFR  part  425  to 
limit  its  e£fect  to  the  1997  and  prior  crop 
years. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Peanut 
Crop  Insurance  Regulations 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FQC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  peanuts  as 
follows: 

1.  Section  1 — ^Add  definitions  for 
"COC",  "former's  stock  peanuts,"  "final 
planting  date."  "FSA."  "good  forming 
practices,"  "green  peanuts,"  "Inspection 
Certificate  and  Sales  Memorandiun." 
"interplanted,"  "irrigated  practice." 
"non-quota  peanuts,"  "plmited 
acreage."  "practical  to  replant." 
"production  guarantee  (per  acre)," 
"quota  peanuts."  "Segregation  I,  n.  and 
m,"  "timely  planted."  "USDA."  and 
"written  agreement,"  for  clarification 
purposes.  Amend  the  definition  of 
"county"  contained  in  the  Basic 
Provisions  (§457.8)  to  include  any  land 
identified  by  an  FSA  farm  serial  number 
for  such  coimty  but  phjrsically  located 
in  another  county. 

2.  Section  2 — Define  basic  units  in 
which  the  insured  has  100  percent  share 
or  which  are  owned  by  one  person  and 
operated  by  another  specffic  person  on 
a  share  basis;  and  for  optional  units  by 
FSA  Farm  Serial  Number.  Current 
provisions  define  basic  units  by  FSA 
Farm  Serial  Number.  This  change  is 
CfHisistent  with  provisions  of  aOnet  crop 
policies,  and  %vill  increase  premium  cost 
for  some  producers. 

3.  Section  3(a)— Clarify  that  the 
insured  may  select  one  price  election  for 
quota  peanuts  and  non-quota  peenuts; 
however,  the  price  election  the  insured 
chooses  must  have  die  same 
relationship  to  the  m«Y<miin]  price 
ofCued  by  the  insurance  provider.  This 
will  help  simplify  the  administxation  of 
the  program. 

4.  Section  3(b) — Limit  the  use  of  the 
quota  price  election  to  the  lesser  of  the 
insured  effective  poundage  marketing 
quota  or  the  insured  acreage  multiplied 
by  the  production  guarantee.  If  the 
insured  acres  multiplied  by  the 
production  guarantee  exceeds  the 
insured  effective  poundage  marketing 


quota,  the  difference  will  be  insured  at 
the  non-quota  peanut  price  election. 

5.  Section  3(c) — ^Allows  the  use  of 
actual  production  history  to  determine 
the  yield  for  insurance  purposes. 
Guarantees  are  based  on  production 
records  and  not  necessarily  on  sales  or 
quota  records.  In  some  instances  the 
yields  may  be  the  same.  Therefore,  the 
proper  use  for  yield  under  the  program 
is  the  instued's  records  of  production. 

6.  Section  4 — ^The  contract  change 
date  has  been  changed  to  November  30 
for  aU  coimties  to  mnintain  an  adequate 
time  period  between  this  date  and  the 
revised  cancellation  dates. 

7.  Section  5 — All  cancellation  and 
termination  dates  have  been  moved  30 
days  earlier  than  currentiy  established 
by  7  CFR  put  425.  In  most  crop 
policies,  including  peanuts,  the 
cancellation  and  termination  date 
correspond  to  the  sales  closing  date. 
This  change  is  necessary  to  conform 
writh  the  requirement  of  the  Federal 
Crop  Insurance  Reform  Act  of  1994  to 
move  spring  planted  crop  sales  closing 
dates  30  days  eariier. 

8.  Sdction  7 — Clarify  the  method  used 
to  determine  the  annual  premium  for 
peanuts. 

9.  Section  8(d)— Clarify  that  peanuts 
intended  to  be  harvested  for  \ue  as 
green  peanuts  are  not  insurable. 

10.  Section  9(aXl) — ^Acreage  grovm 

using  no-till  or  minimum  tillage  Ij^rmine 

methods  is  uninsurable  unless  allowed 
by  a  written  agreement  Although  no-till 
and  mmimiim  tillage  farming  nwthods 
are  recognized  as  acceptable  forming 
practices  by  the  Coopoative  State 
Research,  Education  and  Extension 
Service  for  other  annual  crops,  the 
methods  are  not  acceptable  for  growing 
peanuts.  The  methods  delay  peanuts 
from  maturing  on  time  resulting  in  a 
yield  that  is  less  than  the  yield  used  to 
determine  the  production  guarantee. 

11.  Section  10— The  endof  insioanoe 
period  has  been  changed  frmn 
November  30  to  Decraiber  31  in  Duval 
and  LaSalle  counties,  Texas.  This 
change  makes  the  date  consistent  in  all 
Texas  coimties. 

12.  Section  11— Clarify  that 
insufficient  of  inyroper  q>plication  of 
pest  or  disease  control  measures  are  not 
an  insured  cause  of  loss. 

13.  Section  12(b>-Clarify  die 
maximum  replant^  payment  amount 
for  peanuts. 

14.  Section  14(c)— Claxify  how  the 
settiement  of  a  claim  wall  be  determined 
on  any  unit  when  the  producer  has  both 
quota  and  non-quota  peanuts. 

15.  Section  15 — ^Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FOC  has  a  long  standing 
policy  of  permitting  certain 


modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
Tliis  amendment  will  extend  this 
practice  to  peanuts  and  will  allow  FQC 
to  tailor  the  policy  to  a  specific  insured 
in  certain  instances.  The  new  section 
will  cover  the  application  for,  and 
duration  of,  written  agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  published 
in  the  Federal  Register.  This  rule  - 
improves  peanut  crop  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy 
Provisions  for  consistency  among 
policies.  Although,  the  contract  change 
date  is  December  31, 1997,  the  final  rule 
must  be  published  l^  Jufy  7, 1997. 
Publication  is  required  by  this  date  to 
achieve  revision  and  timely  distribution 
of  the  actuarial  documents  thereby 
alloMong  the  reinsured  companies  and 
insureds  sufficient  time  to  implement 
the  new  provisions.  Therefore,  public 
interest  requires  the  agency  to  act 
immediamy  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  Sabjects  in  7  ore  Paits42S  and 
457 

Crop  insurance,  Reporting  and 
recordkeeping  requirements.  Peanuts. 


Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Fedoal  Qop 
Insurance  Corporation  herriiy  proposes 
to  amend  7  Ci^  parts  425  anid  457,  as 
fbUo%v8: 

PART  425— PEANUT  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1993  THROUGH  1917  CROP  YEARS 

1.  The  authority  citation  tat  7  CFR 
part  425  is  revised  to  read  as  follows: 

7  ILS.C  1566(1).  1506(p). 


2.  The  part  heading  is  revised  to  read 
as  set  fordi  above. 

3.  Subpart  heading  "Sobpait— 
Regulations  for  the  1993  and 
Succeeding  Crop  Years"  is  removed. 

f  418.7   [Amsndad] 

4.  Section  425.7  is  "»*— "**^  by 
revising  die  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

(d)  The  application  fordie  1093  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400— General 
Administrative  Regulations  (7  CFR 
400.37. 400.38).  The  provisions  of  the 
Peanut  Insurance  Policy  for  the  1993 
through  1997  crop  years  are  as  follows: 
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PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Anthortty:  7  U.S.C  1506(1),  1506(p). 

5.  Section  457.134  is  added  to  read  as 
follows: 

§467.134    Peamit  crop  insurmce 
provtoloos. 

The  Peanut  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FaC  poUdes: 
DEPARTMENT  OF  ACaUCULTURE 

Fadenl  Crop  Insunnce  Corporation 

Rsinsurad  policies: 
(Appropriata  title  for  inmirancs  providar) 

Both  FCIC  and  ninsured  policies: 
Peanut  Crop  Provisions 

If  a  rrtnflfart  eodsts  among  the  Basic 
Provisions  (f  457.0),  these  crap  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basfc  Provisions;  and  these  crop 
{Rovisions  trill  control  the  Basic  Provisions. 

1.  Definitions. 

Awmagt  price  pv  pound: 

(1)  The  avarage  CCC  support  price  per 
pound,  by  type,  for  SegragMion  I  peanuts  and 
Segregatian  II  and  III  peanuts  allele  to  be 
valued  and  insured  as  quota  peanuts;  or 

(2)  The  fajghaet  noo-quota.  price  election 
rrmtt^iw,mA  in  the  Special  ProvitioDS  lor  all 
ntm-quota  and  Segiegstion  U  and  III  peanuts 
not  aUgjbla  to  be  valued  and  insured  as  quota 
peanuts. 

Avmagf  tuppart  price  per  pound.  The 
avarags  prioa  par  pound  far  each  type  of 

ipwHa  f  f  IP""  f«i«««iiiraH  >>y  >h«  IICTIA 

under  the  peanut  price  suppcnt  program. 

COC.  Commodity  Credit  Corporation,  a 
wholly  owned  government  corporatian 
within  USDA. 

County.  In  addition  to  the  definitioa 
contained  in  the  Basic  Provisions  ($  457.8), 
"county"  also  includes  any  land  identified 
by  an  PiSA  Cum  serial  number  far  such 
county  but  physically  located  in  another 
coon^. 

days.  Calendar  days. 

Bffdttive  poundage  moHoiliBg  quota.  The 
mimliM'  of  pounds  reported  on  the  acraaga 
report  as  ebgible  far  the  average  support 
price  par  pound,  not  to  exceed  the  Marketing 
Quota  established  by  FSA  far  the  farm  aerial 
number. 

Fanners'  stock  peanuts.  Peanuts 
customarily  marketed  by  producers, 
produced  in  the  United  States,  and  which  are 
not  shelled,  crushed,  cleaned,  or  othmwise 
changed  (except  for  removal  of  foreign 
matnial.  looae  shelled  kernels,  and  excess 
moisture)  from  the  condition  in  which 
peanuts  are  harvested. 

Final  [Wanting  date.  The  date  contained  in 
the  Special  Provisicms  for  the  insured  aop  by 
which  the  crop  must  initiaUy  be  planted  in 


order  to  be  insured  for  the  full  production 
guarantee. 

FSA.  Farm  Service  Agency,  an  agency  of 
USOA  or  a  successor  agency. 

Good  fanning  practices.  The  c\iltural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  nonnal  progress  toward 
maturi^  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Green  peanuts.  Peanuts  that  are  harvested 
and  marketed  prior  to  maturity  without 
drying  or  removal  of  moisture  either  by 
natural  or  artificial  means.  They  are  marketed 
for  human  consumption  exclusively  as  boiled 
peanuts  (freshly  dug,  unshelled  peanuts  that 
have  been  boiled  in  salt  water). 

Harvest.  Combining  or  threshing  of 
peanuts.  Digging  of  peanuts  prior  to 
combining  os  threshing  is  not  considered 
harvesting. 

Inspection  Certificate  and  Sales 
Memorandum.  A  USDA  fiorm  that  records  the 
inspection  grading  results  and  marketing 
record  for  the  net  weight  of  peanuts  delivered 
to  a  buyer. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice.  A  method  of  i»oducing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  iirigatad  production  guuantee 
on  the  irrigated  aoaege  planted  to  die 
insured  crop. 

Non-quota  peanuts.  Paaimts  other  than 
quota  peanuts. 

Planted  acreage.  Land  in  vriiich  seed  has 
been  placed  by  a  mnrhine  appropriate  far  the 
insured  crop  and  plantiiw  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
property  prepared  far  the  planting  method 
and  production  practice.  Peanuts  must 
initiaUy  be  planted  in  rows  mde  enough  to 
parmit  mechanical  cuhivatioiL  Acraaga 
planted  in  any  other  ""»""«•  will  not  be 
insurable  iinlsas  othanvise  provided  by  the 
Special  Provisions  or  by  written  agreement 

Practical  to  replant  In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  /<«m«gw  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moistuia  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  «rindow,  that  replanting  the 
insured  crop  wiU  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  wrill  not  be 
considered  practical  to  replant  aflar  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

Aochjction  guarantee  (par  acre).  The 
number  of  pounds  determined  by 
multiplying  the  farm  yield  per  acre  by  the 
coverage  level  percentage  you  elect 

Quota  peanuts.  Peanuts  that  are  marketed 
far  domestic  edible  use.  seed,  or  other  rriated 


uses,  which  are  eligible  to  be  valued  at  the 
average  support  price  per  pound. 

Replanting.  Performing  the  cultural 
practices  necessary  to  replace  the  peanut 
seed  and  then  replacing  the  peanut  seed  in 
the  insured  acreage  with  the  expectation  of 
growing  a  successfiil  crop. 

Segregation  I,  U,  or  M.  Grades  designated 
and  defined  for  peanuts  by  the  Agricultural 
Marketing  Service  of  USDA. 

Timely  planted.  Planted  on  or  before  the 
final  pUnting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

USDA.  The  United  States  Department  of 
Agriculture. 

Value  per  pound.  A  price  determined  by 
USDA  as  shown  on  the  USDA  "Inspection 
Certificate  and  Sales  Memorandum"  or  other 
record  accepted  by  us. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisioiu,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisroru  (§457.8) 
(basic  unit),  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  wrrittan 
agreement  to  such  division  aaists. 

(b)  Basic  units  may  not  be  divided  iaia 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  %vill  cornbine  all  optional 
units  that  are  not  in  compliznce  with  these 
provisions  into  the  basic  uidt  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  vn  discover  that 
you  have  failed  to  comply  with  these 
provisicms.  If  failure  to  comply  mth  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  wUl  be  refunded  to  you. 

(d)  All  optional  units  you  sriacted  far  the 
crop  year  must  be  identified  on  the  acreage 
report  far  that  crop  year. 

(e)  The  following  requirements  must  be 
mat  for  eech  optional  unit: 

(1)  You  must  have  records,  which  can  be 
indapendantly  verified,  or  planted  acreage 
and  production  far  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
3f0ur  production  guarantee. 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  diacamable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  For  each  crop  year,  records  of  markated 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
w^ainHiimiri  in  such  s  mannsT  that  peimits  us 
to  verify  the  prodiiction  from  aadi  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adfustmant  is 
oanpwtad  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  seperata  (urn  identified  by  a  single  FSA 
Farm  Serial  Number. 

(f)  We  may  refect  or  modify  any  PSA 
reconstitution  for  the  purpoee  of  the  unit 
dfldBnition.  if  we  determine  the  reconstitutifm 
was  done  in  whole  or  in  part  to  defeat  the 
purpoee  of  the  Federal  crop  insurance 
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program  or  to  gain  a  disproportionate 
advantage  under  this  policy. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  The  price  elections  you  choose  for  the 
quota  and  non-quota  peanuts  must  have  the 
same  peroeatage  relationship  to  the 
maximum  price  election  offered  by  us  for 
quota  and  non-quota  peanuts.  For  example, 
if  you  choose  100  percent  of  the  mayimnin 
quots  peanut  price  election,  you  must  also 
choose  100  percent  of  the  nMyimiiin  non- 
quota election. 

(b)  The  maximnm  pounds  that  may  be 
insured  at  the  quota  price  election  are  the 
lesser  of: 

(1)  The  effective  poimdage  marketing 
quota;  or 

(2)  The  insured  acreage  multiplied  by  the 
production  guarantee.  If  the  insured  acres 
midtiplied  by  the  production  guarantee 
exceeds  the  effective  poundage  marketing 
quota,  the  difference  will  be  insured  at  the 
non-quota  peanut  price  election. 

(c)  You  may  be  required  to  file  an  aimual 
pro^nctiosiseporttous,  if  required  by  the 
Special  Provisions,  to  establish  an  approved 
yield  in  lieu  of  the  approved  yield  pt^lished 
in  the  actuarial  table.  If  we  require  you  to  file 
an  aimual  production  report,  you  must  do  so 
in  accordance  to  section  3(c)  (Insurance 
Guarantees,  Coverage  Levels,  and  Prices  far 
Determining  Indenmities)  of  the  Common 
Crop  Insurance  Policy  (§  457.8). 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisicnis  (§457.8). 
the  contract  change  date  is  Noveinber  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  ai>d  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are: 

Cancellation  and  Terminaticm 
State,  County,  and  Dates 

Jackson.  Victoria,  GoUiad,  Bee,  Live  Oak, 
Mullen.  La  Salle,  and  Dimmit  Counties, 
Texas  and  all  Texas  Counties  lying  south 
thereof. — ^January  15 

El  Paso,  Hudspeth,  Culberson.  Reeves, 
Loving,  Winkler,  Ector,  Upton,  Reagan, 
Sterling,  Coke,  Tom  Green,  Concho, 
McCulloch.  San  Saba.  Mills.  Hamilton. 
Bosque,  Johnson,  Tarrant.  Wise,  Cooke 
Counties,  Texas,  and  all  Texas  counties 
south  and  east  thereof;  and  all  other 
states. — ^February  28 

New  Mbjoco;  Oklahoma;  and  all  other  Texas 
counties. — March  15 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
8  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  the  effective 
poundage  marketing  quota,  if  any,  that  is 
applicaUe  to  each  unit  far  the  current  crop 


7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determirutioru  contained  in  section  7(c) 
( Armual  Premium)  of  the  Basic  Provisioiu 
(§  457.8),  the  annual  premium  will  be 
determined  by: 

(a)  Multiplying  the  insured  effective 
poundage  marketing  quota  by  the  price 
electicm  far  quota  peanuts: 

(b)  Multiplying  the  insured  pounds  of  non- 
quota peanuts  by  the  price  election  for  non- 
quota peanuts; 

(c)  Totaling  the  results  of  section  7(a)  and 
7(b): 

(d)  Multiplying  the  total  of  section  7(c)  by 
the  applicable  premium  rate  stated  in  the 
actuarial  table;  and 

(e)  Multiplying  the  result  of  section  7(d)  by 
your  share. 

8.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  wiU  be  all  the  peanuts  in  the 
county  far  which  a  pramium  rats  is  provided 
by  the  actuarial  table: 

(a)  In  wrfaich  you  have  a  share; 

(b)  That  are  planted  far  the  purpose  of 
marketing  as  farmers'  stack  peanuts; 

(c)  That  are  a  type  of  peanut  designated  in 
the  Special  Provisisns  as  being  insuraUa; 
and 

(d)  That  are  not  (unleas  allowed  by  the 
Special  Provisioas  or  by  written  agreamant): 

(1)  Harvaated  far  use  as  green  peanuts; 

(2)  Intarplantad  with  another  crop;  or 

(3)  Planted  into  an  established  grass  or 
leguime. 

9.  InsuraMe  Aaeage 

In  addition  to  the  provisions  of  section  9 
(Insuiabla  Acreage)  of  the  Basic  Provisicms 
(§457.8): 

(a)  Any  acreage  of  the  insured  crop 
damaged  bafbsa  the  final  planting  date,  to  the 
extant  that  the  ina|ority  of  growers  in  the  area 
would  normally  not  further  care  for  the  c3op, 
must  be  replanted  unless  we  agree  that 
replanting  is  not  practicaL 

(b)  We  will  not  insure  any  acreage: 

(1)  On  wdiidi  peanuts  are  grown  using  no- 
till  or  itiinimiiiii  tillage  fanning  methods 
unless  a  written  agreemmt  allows  otherwise; 
or 

(2)  Which  does  not  meet  the  rotaticm 
re(|uirements  contained  in  the  Special 
Provisions. 

10.  Insuranc»  Pericxl 

(a)  In  accordance  with  the  provisicms  of 
section  11  (Insurance  Period)  af  the  Basic 
Provisions  (§  457.8),  the  calendar  date  for  the 
end  of  the  insurance  period  is  the  date 
immediately  following  planting  as  fallows: 

(1)  November  30  in  all  states  excsept  New 
Mexico,  Oklahoma,  and  Texas;  and 

(2)  December  31  in  New  Mexico. 
Oklahoma,  and  Texas. 

(b)  In  addition  to  the  events  cxmtained  in 
sec:tion  11  (Insuranc»  PeriodJ'crf  the  Basic 
Provisions  (§  457.8)  the  insurance  pericxi 
ends  when  the  peanuts  are  lemovad  from  the 
field. 

11.  Causes  of  Loss 

In  acxordance  with  the  provisiims  of 
secticm  12  (Causes  of  Loss)  of  the  Basic 


Provisions  (§  457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(a)  Adverse  weather  conditions: 

(b)Fire; 

(c)  Insects,  but  not  damngn  due  to 
insufficient  or  improper  applicaticm  of  past 
control  measures; 

(d)  Plant  diseese,  but  not  damsgn  due  to 
insuJficaent  or  improper  application  of 
disease  control  measures; 

(e)  Wildlifa; 

(f)  Earthquake; 

M  Volcanic  eruption;  or 

$)  Failure  of  the  irrigation  aralsr  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  periocL 

12.  Replanting  Payments 

(a)  In  acccndance  with  sacticn  IS 
(Replanting  Payments)  of  the  Basic 
Provisions  (§457.8): 

(1)  A  raplantiiw  payment  is  allowad  if  the 
crop  is  damagart  by  an  insurable  cause  of  loss 
to  me  extent  that  ttie  remaining  stand  will 
not  produn  at  least  90  percent  of  the 
production  guarantee  fat  the  acreage  and  it 
is  practical  to  replant 

(2)  The  maximum  ameunt  of  the  replanting 
payment  for  the  unit  will  be  the  leaser  o£ 

(i)  ^hty  doUan  ($86.00)  per  acre;  or 
(ii)  Tna  actual  coct  of  replantiBg  par  acre 

muhipliad  by  the  mimber  of  anas  replanted 

and  Iqr  your  insurad  share;  er 
(iii)  Twanty-paroant  ai  the  producticm 

guarantee  multiplied  by  your  price  election, 

multiplied  by  the  number  of  acres  replanted, 

multiplied  l^  your  insured  share. 

(b)  Whan  peanuts  are  leplaiited  using  a 
practioa  diat  is  uninsurable  as  an  origiaal 
planting,  dbe  liability  far  the  nntt  will  be 
lachicad  by  the  amount  of  the  replanting 
payment  The  premium  amount  will  not  be 
reducxcL 

13.  Duties  In  The  Event  of  Damage  or  Loss 

In  aocordanoe  with  the  raquireniante  of 
sactfan  14  (Duties  in  the  Event  of  Damay  or 
Loss)  ctf  the  Basic  Provisicms  (§  457.8).  the 
representative  samples  of  the  unharvastad 
crop  must  be  at  least  10  feet  wicfa  and  extend 
the  entire  length  of  each  field  in  the  unit  The 
samples  must  not  be  harvested  or  destiujed 
nntii  the  earlier  of  our  inspection  or  15  clays 
after  harvest  of  the  balance  of  the  unit  is 
ccmpleted. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  cm  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  prcxhic:ticm  records: 

(1)  For  any  optional  unite,  vre  will  cxmbine 
all  opticmal  unite  fat  which  suc:h  produc:ticm 
lacoids  ware  not  provided;  or 

(2)  For  any  basic  unite,  we  will  allocate  any 
coounin^ed  production  to  such  unite  in 
proportion  to  our  liability  cm  the  harvested 

ai  iiiailli  for  the  units. 

(b)  When  settling  your  c:laim,  the  effective 
poundage  marketing  quote  for  eac±  unit  will 
be  limited  to  the  lewer  at 

(1)  The  amount  of  quote  reported  on  the 
acreage  report:  or 

(2)  The  amount  of  the  FSA  effective 
poundage  »ii»i4r«»*ing  quote  "»'""«  faU 
traiufiBn  of  the  FSA  effec:tive  pcmndage 
marketiiig  quote  to  another  FSA  Farm  Serial 
Number,  or 
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(3)  The  amount  detennined  at  the  final 
settlement  of  yoiir  claim. 

(c)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Mjiltiplying  the  insured  acreage  for  the 
unit  by  the  production  guarantee  per  acre; 

(2)  Subtract  the  insured  effective  poundage 
marketing  quota  from  the  result  of  section 
14(c)(1)  to  determine  the  insured  non-quota 
peanuts; 

(3)  Multiply  the  insured  quota  and  non- 
quota peanuts  by  their  respective  price 
election  for  quota  and/or  non-quota  peanuts; 

(4)  Total  the  resulU  of  section  14(c)(3); 

(5)  Multiply  the  quota  and  non-quota 
production  to  count  (see  section  14(d))  by 
their  respective  price  election  for  quota  and/ 
or  non-quota  peanuts; 

(6)  T^al  the  results  of  section  14(c)(5); 

(7)  Subtract  the  result  of  section  14(c)(6) 
from  section  14(c)(4);  and 

(8)  Multiply  the  result  by  your  share. 

(d)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  and  harvested 
production. 

(2)  All  appraised  production  will  include: 
(i)  Not  less  than  the  production  guarantee 

for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  Damaged  solely  by  uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  section  14(e));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us,  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  foil  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(3)  All  harvested  production  from  the 
insurable  acreage. 

(e)  Mature  [>eanut  production  that  is 
damaged  by  iiuurable  causes  and  for  which 
the  value  per  pound  is  less  than  the  average 


support  price  per  pound  ka  the  type  will  be 
adjusted  by: 

(1)  Dividing  the  value  per  pound  for  the 
insured  types  of  peanuts  by  the  applicable 
average  price  per  pound;  and 

(2)  Multiplying  this  result  by  the  ntmiber 
of  pounds  of  such  production. 

(f)  To  enable  us  to  determine  the  net 
weight  and  quality  of  production  of  any 
peanuts  for  which  a  "Inspection  Certificate 
and  Sales  Memorandum"  has  not  been 
issued,  we  must  be  given  the  opportunity  to 
have  such  peanuts  inspected  and  graded 
before  you  dispose  of  diem.  If  you  dispose  of 
any  production  without  giving  us  the 
opportunity  to  have  the  peanuts  inspected 
and  graded,  the  gross  weight  of  such 
production  will  be  used  in  determining  total 
production  to  count  unless  you  submit  a 
marketing  record  satisfactory  to  us  which 
clearly  shows  the  net  weight  and  quality  of 
such  peanuts. 

15.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  %vriting  for  each 
agreement  no  later  than  the  sales  closing 
diate,  except  as  provided  in  section  15(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
efiiact  if  the  written  agreement  is  not 
approved; 

(c)  If  approved  by  us,  the  written 
agreement  will  include  all  variable  terms  of 
the  contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee,  premium 
rate,  and  price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  -specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy;  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  provisions. 

Signed  in  Washington.  D.C.,  on  April  25. 
1997. 

KaniMlii  D.  AckBinum, 
Manager,  Fedeml  Crop  Insurance 
Corporation. 

(FR  Doc.  97-11249  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Coiporation 

7  CFR  Parts  437  and  457 

Sweet  Com  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Processing  Sweet  Com 
Crop  Insurance  Provisions 

AGSICY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACnON:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FOC)  proposes  specific 
crop  provisions  for  the  insurance  of 
processing  sweet  com.  The  provisions 
will  be  used  in  conjimction  with  the 
Common  Crop  Insiuance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  «ffact  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insurM.  include 
the  current  sweet  com  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  sweet  com  crop 
insurance  regulations  to  the  1997  and 
prior  crop  year. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  June  2. 1997  and 
will  be  considered  when  the  rule  is  to 
be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division.  Federal  Crop  Insuranca" 
Corporation,  United  States  Department 
of  Agricultiu«.  9435  HolmMRoad. 
Kansas  City.  MO  64131. 
FOR  FURTHER  mFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.l2866 

The  Office  of  Management  and  Budget 
(OMB)  has  detennined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1905 

The  amendments  set  forth  in  this 
proposed  rule  contain  information 
collections  that  require  clearance  by 
OMB  under  the  provisions  of  44  USC 
chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Processing  Sweet  Com  Crop  Insurance 
Provisions."  The  information  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report 
Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  sweet  com 
that  are  eligible  for  Federal  crop 
insurance. 


The  information  requested  is 
necessary  for  the  reinsiued  companies 
and  FOC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiiuns  or  other  monetary 
amoiuits,  and  pay  benefits. 

All  information  is  reported  annually. 
For  the  crop  insurance  program  as  a 
whole,  the  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16.9  minutes  per  response  for 
each  of  the  3.6  responses  from 
approximately  1,755,015  respondents, 
liie  total  annual  burden  on  the  public 
for  this  information  collection  is 
2,676,932  hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clmity  tA  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  informatfon 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Memagement  and  Budget, 
Washington,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  efifect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1095 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efiects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  nde  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  tide  n  of  die  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 


Executive  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  nUe  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  efiisct  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
tlum  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  t 
report  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insiued  must 
also  annually  certiiy  to  the  nimiber  of 
acres  and  the  previous  years  production, 
if  adequate  records  are  available  to 
support  the  certification,  or  receive  a 
transitional  yield.  The  producer  must 
maintain  the  pn)duction  records  to 
support  the  certified  information  for  at 
least  three  years.  This  regulation  does 
not  alter  those  requirements.  The 
amoimt  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significandy  from  the  amount  of  wori: 
ciurendy  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  USC  605),  and  no  Rc^ulattxy 
Flexibility  Analysis  wras  prepared. 

Federal  AaeieteBoe  Prograin 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  ^me  24, 1983. 

Executive  Order  No.  12988 

The  provisions  of  this  nUe  will  not 
have  a  retroactive  effect  prior  to  the 
efiiactive  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 


administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  healdt,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroiunental 
Impact  Statement  is  needed. 

National  Peilimmence  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  thoee  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insuruice  Regidations  (7  CFR  part 
457),  a  new  section.  7  CFR  §457.154, 
Processing  Sweet  Com  Crop  Insurance 
Provisions.  The  new  provisions  Mrill  be 
efiisctive  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  sweet  com 
found  at  7  CFR  part  437  (Sweet  Com 
Crop  Insurance  Regulations).  FQC  also 
proposes  to  amend  7  CFR  part  437  to 
limit  its  effect  to  the  1997  and  prior  crop 
yeers. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Sweet 
Com  Crop  Insurance  regulations' 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  sweet  com  as 
follows: 

1.  Add  the  word  "processing"  to  the  title 
of  this  policy  to  eliminate  conftision  with  the 
fresh  msrlcet  sweet  com  policy. 

2.  Section  1 — Add  de&iitions  for  the  terms 
"  base  contract  price."  "bjrpassed  acreage." 
"days."  "FSA."  "final  planting  date."  "good 
fuming  practice."  "interplanted,"  "iirigated 
practice,"  "planted  aueege."  "practical  to 
replant,"  "procettor,"  "processor  contract," 
"production  guarantee  (per  acre)," 
"replanting."  "timely  planted,"  "ton," 
"imhusked  ear  weight"  and  "writtm 
agreement"  for  clarification.  The  definition  of 
"bypassed  acreage"  provides  that  loas 
because  of  bypass  will  be  factored  in  the 
Actual  Production  History  as  zero 
production. 

3.  Section  2 — Oesciibe  the  guidelines 
under  which  besic  units  may  be  divided  into 
optional  units  to  be  consistent  with  most 
other  crop  provisions. 

4.  Section  3(a) — Specify  that  the  insured 
may  select  only  one  price  election  for  all  the 
pinresiiiig  sweet  com  in  the  county  insured 
under  the  policy,  unless  the  Special 
Provisions  provide  different  price  elections 
by  tjrpe,  in  which  case  the  producer  may 
select  one  price  election  for  each  sweet  com 
tjrpe  designated  in  the  Special  Prorisions. 
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The  price  election  the  producer  choo«es  for 
each  type  must  have  the  same  percentage 
relationship  to  the  ttunriiniini  price  available. 

5.  Section  3(b) — Clarify  that  the  insurance 
guarantee  is  expressed  as  unhusked  ear 
weight 

6.  Section  4 — Change  the  contract  change 
date  from  December  31  to  November  30  to 
allow  adequate  time  for  producers  to  become 
aware  of  contract  changes  and  make 
informed  decisions  before  the  sales  closing 
date  which  has  been  moved  up  30  days  to 
comply  with  the  Federal  Crop  Insurance 
Reform  Act  of  1994. 

7.  Section  5 — Change  the  cancellation  an<f 
termination  dates  of  April  15  to  March  15  to 
coincide  with  the  statutorily  required 
movement  of  the  sales  closing  date. 

8.  Section  6 — Require  the  producer  to 
provide  a  copy  of  the  processor  contract  to 
the  iosuranoe  provider  on  or  before  the 
acreage  reporting  date  to  establish  liability 
and  insurability  before  a  loss  is  likely  to 
occur. 

9.  Section  7(aM3>— Spadfy  that  the  crop 
insured  wiU  be  sweet  com  that  is  grown 
under  a  processor  contract  executed  before 
the  acreage  reporting  date  since  only  that 
portion  of  the  crop  grown  under  a  peocessor 
contract  is  marketable. 

10.  Section  7(aK4) — Permit  consideration 
for  requests  for  a  written  agreement  to  insure 
sweet  com  that  is  intarplanted  with  another 
crop  or  planted  into  an  established  grass  or 
legume  when  this  practice  would  not 
adversely  affect  the  yield  and  would  permit 
coverage  of  acreage  that  would  otherwise  be 
covered  under  the  noninsured  crop  disaster 
assistance  program  (NAP). 

11.  Section  7(b) — Specify  that  a  processor 
contract  under  which  the  insured  is  at  risk 
of  loss  and  retains  control  on  the  acreage  on 
which  the  s«reat  cora  is  grown  and  which 
provides  for  delivery  of  the  sweet  con  under 
certain  conditions  and  at  a  stipulated  price 
will  be  treated  as  a  contract  under  which  the 
insured  has  a  share. 

12.  Section  7(c) — Specify  the  requirements 
under  which  a  sweet  com  producer  who  is 
also  a  processor  may  establish  an  insurable 
interest  in  the  insured  crop. 

13.  Section  8 — Require  that  any  acreage 
damaged  prior  to  the  final  plantiiiig  date  must 
be  replanted  unless  the  insurance  provider 
agrees  that  replanting  is  not  [»actical.  The 
current  policy  does  not  specify  that  the 
damage  must  occur  prior  to  the  final  planting 
date.  Also  require  that  rotation  requirements 
shown  in  the  Special  Provisions  be  met  for 
acreage  to  be  insured. 

14.  Section  9(b) — Add  provisions  for  the 
insurance  period  to  end  when  the  amount  of 
sweet  com  delivered  to  the  processor  fulfills 
the  producer's  processor  contract  This 
requirement  is  consistent  with  other  crops 
produced  under  processor  contracts. 

15.  Section  9(c) — Change  the  calendar  date 
for  the  end  of  the  insurance  period  for 
Malhetir  County,  Oregon,  all  Idaho  counties, 
and  all  Iowa  counties  to  September  30  and 
all  Washington  and  other  Oregon  counties  to 
October  20  to  recognize  extended  contracting 
periods  in  those  areas. 

16.  Section  10(a)(1)— Clarify  that  insurable 
adverse  weather  conditions  include,  but  are 
not  limited  to:  (1)  excessive  moisture  that 


prevents  harvesting  equipment  from  entering 
the  field  or  that  prevents  timely  operation  of 
harvesting  equipment;  and  (2)  abnormally 
hot  or  cold  temperatures  that  cause  a  large 
number  of  acres  to  be  ready  for  harvest  at  the 
same  time  when  total  production  is  beyond 
the  normal  capacity  of  the  processor  to 
timely  harvest  or  process. 

17.  Section  10<aK3)— Clarify  that  insect 
damage  as  a  cause  of  loss  does  not  include 
Hamagn  due  to  insufficient  or  improper 
application  of  pest  control  measures. 

18.  Section  10(a)(4)— Clarify  that  plant 
disease  as  a  cause  of  loss  does  not  include 
damage  due  to  insufficient  or  improper 
appUoition  of  disease  control  measures. 

19.  Section  10(b)— Clarify  that  the 
insurance  provider  will  not  cover  loss  of 
production:  (1)  on  bypassed  acreage  if  the 
acreage  is  bypassed  due  to  the  breakdovm  or 
non-operation  of  equipment  or  focilities;  (2) 
on  bypassed  acreage  if  acreage  to  be  bypassed 
is  selected  based  on  the  availability  of  a  crop 
in«iir«n«^  payment;  (3)  due  to  sweet  com  not 
being  timefy  harvested,  unless  die  delay  in 
harvesting  is  directfy  due  to  an  insured  cause 
of  loss;  (4)  due  to  CaUura  to  follow  the 
requirements  contained  in  the  processor 
contract  and  (5)  due  to  damage  that  occurs 
to  unharvested  production  after  the  producer 
delivers  the  production  reqiiired  by  the 
processor  contract 

20.  Section  11 — Require  that  the  producer 
give  us  notice  within  3  days  of  the  date 
hanrast  should  have  started  on  any  acreage 
that  will  not  be  harvested  and  leave  a 
representative  sample  of  the  unharvested 
crop  for  our  inspection,  or  at  least  15  days 
prior  to  the  h<tginning  of  harvest  if  damage 
is  discovered  or  immediately  if  damagw  is 
discovered  during  harvest 

21.  Section  12(a) — Clarify  actions  to  be 
taken  when  acceptable  records  of  production 
are  not  provided  regarding  optional  and  basic 
units  to  be  consistent  wfith  other  crop 
provisions. 

22.  Section  12(cKlKi)(E>-Clarify  that  total 
producticm  to  count  will  include  bypassed 
acreage  unless  adequate  evidence  is  provided 
to  show  the  aoeage  was  bypassed  for 
insurable  reasons. 

23.  Section  12(cM2)— Clarify  that  the 
amount  of  production  for  harvested  acreage 
will  be  determined  by  dividing  the  dollar 
amount  received  &x>m  the  processor  for  the 
qualify  and  quantify  of  the  sweet  com 
received  by  the  processor  by  the  base 
contract  price  per  ton,  and  production  to 
count  of  harvested  production  will  be 
expressed  as  unhusked  ear  weight 

24.  Section  12(d) — Clarify  determination  of 
production  to  count  for  acreage  that  is  not 
timely  harvested  due  to  an  uninsured  cause 
of  loss. 

25.  Section  13— Clarify  that  a  late  planting 
provision,  which  provides  a  reduced 
production  guarantee  on  acreage  initiaify 
planted  after  the  final  planting  date,  is  not 
available  in  these  crop  provisions.  A  Lata 
Planting  Agreement  Option  was  previously 
oRlBred  on  sweet  com;  however,  sweet  com 
must  be  grown  under  a  processor  contract  to 
be  iiuurable.  The  processor  may  specify 
dates  when  the  sweet  com  is  to  be  planted 
to  maintain  a  coordinated  planting  and 
harvest  schedule  for  all  growers  under 


contract  Therefore,  ofiisring  a  late  planting 
period  may  afiect  the  processor's  abilify  to 
timely  harvest  and  process  the  sweet  com. 

26.  Section  14 — Add  provisioiu  for 
providing  insurance  coverage  by  written 
agreement.  FQC  has  a  long  standing  policy 
of  permitting  certain  modifications  of  the 
insurance  contracts  by  written  agreement  for 
some  policies.  This  amendment  allows  FCIC 
to  tailor  the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will  cover 
application  for,  and  duration  of,  written 
agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  published 
in  the  Federal  Eegister.  This  rule 
improves  pr(x:essing  sweet  com  crop 
insurance  coveragB  and  brings  it  under 
the  Common  Crop  Insurance  Policy 
Basic  Provisions  for  consistency  among 
poticies.  Although  the  contract  change 
date  is  December  31, 1997,  the  final  rule 
must  be  published  by  July  7, 1997. 
Publication  is  reqtiired  by  this  date  to 
achieve  revision  and  timely  distribution 
of  the  actuarial  documents  thereby 
allowing  the  reinsured  compcmies  and 
instueds  sufficient  time  to  implement 
the  new  provisions.  Therefore,  public 
interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  ^  Snbfects  in  7  CFK  Parts  437  and 

457 

Crop  instirance.  Com.  RepcHting  and 
recordkeeping. 


1985  through  1997  crop  y( 
follows: 


areas 


Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Cmp  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  parts  437  and  457  as  follows: 

PAirr  437— «¥VEET  CORN  CROP 
INSURANCE  R^KILATIONS  FOR  THE 
1966  THROUGH  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  437  continues  to  read  as  foUows: 

Anlhortty:  7  U.S.C.  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  Subpart  heading  "Subpart — 
Regulations  for  the  1985  throtigh  1997 
Crop  Years"  is  removed. 

3.  Section  437.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

1437.7   The  appHcaUon  and  policy. 

(d)  The  application  for  the  1985 
through  1997  crop  years  is  foimd  at 
subpart  D  of  part  400-General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Sweet  Com  Insurance  Policy  for  the 


PART  467— COMMON  CROP 
MSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUBUT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  folloiws: 

Aadwrtty:  7  U.S.C  15060).  1506(p). 

5.  Section  457.154  is  added  to  rewl  i 
follows: 


1457.154 


Com  Crap 


The  Processing  S%veet  Com  Crop 
Insurance  Provi^ons  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FCIC  polidea: 


t  of  ArgflmllBie 

Federal  Cmp  Insurance  Corpontkm 

ReiBsuied  poUciaa: 
(Appropiiata  title  fat  insoianoa  providar) 

Both  FOG  and  laiiisurad  policias: 

Pnca$ting  Sweet  Com  Cmp  PrnviMkuu 

If  a  conflict  aodsts  among  the  Basic 
Provisions  (S  457.8),  thaae  crop  provisiona, 
and  the  Special  Provisions;  the  Special 
Provisions  wrill  control  these  crop  pfovisions 
and  the  Basic  Provisions:  and  these  crop  . 
provisions  «fill  control  the  Basic  Provisions. 

1.  Definitions 

Bate  oontmct  price.  The  price  stipulated 
on  tlie  contract  executed  between  you  and 
the  processor  without  regard  to  discounts  or 
incentives  tliat  may  appfy. 

Bypaeaed  acieiMB.  Land  on  wriiich 
production  is  lea^  far  harvest  but  is  not 
haivastad.  Bypassed  acreage  on  idiich  an 
indemnify  is  payable  wrill  be  conaiderad  to 
liave  a  zero  jrield  far  Actual  Production 
History  (APH)  purposes. 

Days.  Calendar  days. 

PSA.  The  Farm  Snvice  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
wiiich  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  tiie  full  production 
guarantee. 

Good  fanning  pmctices.  The  cultural 
practices  generally  in  use  in  the  coimfy  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  required  by  the  sweet  cora 
processor  contract  with  the  processing 
company  and  recognized  by  die  Coc^ierotive 
State  Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic  and 
weather  conditions  in  the  cotmty. 

Harvest.  The  removal  of  the  ears  from  the 
stalks  far  the  purpose  of  delivery  to  the 
processor. 

Interplanted.  Acreage  on  which  tuvo  or 
more  crops  an  planted  in  a  maniiT  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  tlw  insured  crop. 


In^galad  pmctice.  A  method  of  producing 
a  aop  Inr  which  water  is  artificially  ^>plisa 
during  me  growing  season  by  appropriate 
systems  snd  at  the  proper  times,  wiu  the 
intention  of  providing  the  miantity  of  water 
needed  to  produce  at  leeat  me  yirid  used  to 
establish  the  finrigated  production  guanmtae 
on  the  irrigated  ■friiaftii  planted  to  die 
insured  crop. 

Planted  aei«i«t.  Land  in  wliidi  seed  has 
bean  placed  by  a  machine  ^propriate  far  the 
insured  crop  and  plintiii|t  method,  at  the 
.  coiract  depm.  into  a  seedbed  that  has.  bean 
piupwly  prepsrad  far  die  planting  mediod 
and  production  practice.,  Sweet  com  aust 
initially  be  placed  in  tows  far  enou^  i^mt 
to  p«mit  mscfaanical  coltivatioo.  Acreage 
planted  in  any  odisr  nsnuar  will  not  be 
insunUe  unless  otbarwise  ptovidad  by  dw 
^ledalProvisioos  or  by  written  Sffeemset 

Aoctioe/ to  lepAint  Ib  Usu  ctf  the 
definitian  of  "Practical  to  replant"  contained 
in  section  1  of  the  BmIc  Provisions  (S4S7.8), 
practical  to  replant  is  defined  as  our 
•MrrmffnitiTrn  ifhtr  Ifrtr  nr  damngt  fn  the    . 
insured  crop,  based  on  factcn.  inrhiding  but 
not  limited  to  moistme  availabilify. 
condition  of  the  field,  time  to  cn^Biatuiify. 
and  mazkating  window,  that  r^laitting  the 
insured  crop  will  allow  dw  aop  to  attain 
maturity  prior  to  the  calendar  (fate  far  the 
end  of  tho  insurance  period.  It  will  not  be 
coBsidersd  ptactical  to  replant  unless 
production  nom  tiie  rsphmted  auuagu  can  be 
delivered  under  tlie  terms  of  the  processor 
coutrect. 

Prooeaaor.  Any  business  enterprise 
rngHlailj  nimaged  In  piiii  essiin,  iwem  i  iim 

tnr  html— 1  rowf^ii^ptfani    tK««  pwfafff  all 

licenses  and  permits  for  processing  sweat 
corn  required  by  the  state  in  which  it 
operates,  and  that  possesses  facilities,  or  has 
contractual  access  to  such  facilities,  with 
enough  equipment  to  sccept  and  procees 
contracted  sweet  com  within  a  reaeonaMe 
amount  (rf  time  after  harvest 

Processor  contract.  A  written  agreement 
between  die  producer  and  a  processor, 
ctmtaining  St  s  minimum: 

(a)  The  producer's  conunitment  to  plant 
and  grow  sweet  com,  and  to  deliver  die 
sweet  com  production  to  the  processor; 

(h)  The  processor's  commitment  to 
purchase  aU  the  (Hoduction  stated  in  the 
contract;  and 

(c)  A  base  contract  price. 

Production  guarantee  (per  acre).  The 
number  of  tons  deteiminad  by  multiplying 
the  approved  APH  yield  par  acre  by  die 
coverage  level  percentage  you  elect 

Replantirtg.  Performing  the  cultural 
{Hsctices  necessary  to  prepare  the  land  to 
replace  the  sweet  com  seeid  and  then 
replacing  the  sweet  com  seed  in  the  insured 
acreage  with  the  expectation  of  growing  a 
successful  crop. 

Timefy  planted.  Planted  on  or  befan  the 
final  plaintiiig  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Ton.  Two  thwisand  (2.000)  pounds 
avoirdupois. 

Unhusked  ear  weight.  Weight  of  the  seed 
beering  spike  of  sweet  corn  including  the 
membranous  or  green  outer  envelope. 

M^rtten  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  wiUi  section  14. 


2.  Unit  Division 

(a)  Unless  limited  by  die  Special 
Provisions,  a  unit  as  defined  in  sectioa  1 
(Definitions)  of  the  Basic  Provisioiw  (S  457.8), 
(a  basic  unft)  may  be  divided  into  optional 
units  if.  for  each  optional  unit,  yon  meet  all 
the  conditions  of  mis  section  or  if  a  written 
agreement  to  sudi  division  exists.  Basic  units 
may  not  be  divided  tiOo  tqytional  enits  on 
any  bssis  otbar  dian  as  deectflied  in  this 


(b)  Optional  units  will  be  avaiUUe  only  if 
dbe  procssBor  cmtract  stipulaias  ths  mu^nr 
of  acsBS  that  an  under  contract  and  net  a 
specific  amoant  of  production.  This 
provision  may  not  be  nhsfigsdiy  written 


(c)  If  you  do  not  comply  folly  with  these 
provisions,  we  will  coobiae  sH  optional 
units  that  an  not  in  oonqiliaBoe  widi  tiisse 
provisions  into  tiw  basic  onit  from  wfaidi 
they  wen  farmed.  We  vdll  «'«"**'«■  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  oonqtly  with  tlwse 
provitfons.  ff  failun  to  comply  with  these 
provisioiis  is  detarmined  to  be  inadvertent, 
and  the  optional  units  an  cambined  into  a 
besic  unit,  that  portion  of  dw  edditiooal 
premium  paid  far  dw  optional  units  that 
have  been  comWnwd  will  be  refunded  to  you. 

(d)  AU  optiooel  units  you  selected  far  dw 
crop  yeer  must  be  identified  on  die  aiiiaagii 
report  far  that  crop  year. 

(e)  The  fallowiiig  raquiremants  must  be 
met  far  eech  optional  unit 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  ei  iiianii 
and  production  far  each  optional  unit  far  at 
least  die  Isst  crop  year  used  to  determine 
your  production  guarantee 

(2)  You  must  punt  the  crop  in  a  "t^Mr 
that  results  in  a  clear  and  disoamablo  break 
in  the  planting  pattern  at  dw  boundaries  of 
each  optional  unit; 

(3)  You  must  have  racords  of  maricated 
production  or  measurement  of  stored 
production  frtm  eadi  optional  unit 
maintained  in  such  a  mannw  that  permits  us 
to  verify  the  production  from  eech  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loas  adjustment  is 
completed  by  us;  and 

(4)  Bach  (mtional  unit  must  meet  one  or 
more  of  the  ndlowing  crilsria.  as  af^>licable: 

(i)  Optional  Units  by  Section,  Section 
Bquimaleid,  orFSA  Fann  Suial  Nuaidmr. 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legslly 
identified  aectioiL  In  the  ahaence  of  sections, 
we  may  omsider  parcels  of  land  legally 
identified  by  other  methods  of  meesure 
inf^iuHng^  Init  not  limited  to  Spanish  grants, 
railroad  surveys,  leegues,  l^xxs.  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
Cor  unit  purposes.  In  areas  that  liave  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  disoemable,  each  optional  imit 
must  be  located  in  a  separate  £srm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices.  In 
addition  to,  at  instead  of,  ortablisliing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
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may  be  based  on  irrigated  acreage  or  non- 
iirigated  acnags  if  both  are  locked  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreagB  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigatioa  systnn  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  scceptabla  records  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separata  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
mntainii^  the  irrigated  acreage.  Hovrever, 
non-irrigated  acreage  that  is  not  a  part  of  a 
field  in  which  a  center-pivot  irrigation 
system  is  used  may  qualify  as  a  separate 
optional  tmit  provided  that  all  requirements 
of  this  section  are  met 

3.  bisurance  Guarantees,  Coverage  Levels, 
and  Pricea  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  processing  sweet  com  in  the 
counfy  irunired  under  this  policy  tmless  the 
Special  Provisions  provide  difinrent  price 
elections  by  type,  in  which  case  you  may 
select  one  price  election  for  each  processing 
sweet  com  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  percentage 
relationship  to  the  maTrimnm  price  ofhred  by 
us  for  each  type.  For  example,  if  you  choose 
100  percent  of  the  m»irimiiin  price  election 
for  one  type,  you  must  also  choose  100 
percent  of  the  mM-rimiiin  price  election  for  all 
other  types;  and 

(b)  lliiB  iiuurance  guarantee  per  acre  is 
expressed  as  tons  of  unhusked  ears.  Any 
other  measured  production  will  be  converted 
to  an  unhusked  ear  weight  equivalent 

4.  Contract  Changes 

In  aococdanoe  with  section  4  (Contract 
Changas)  of  the  Basic  Provisions  (§457.8). 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  f>(nr« lUrinn  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  March  15. 

6.  Report  of  Acreage 

In  addition  to  the  provisions  of  section  6 
(Report  of  Acreage)  of  the  Basic  Provisions 
($457.8),  you  must  provide  a  copy  of  all 
processor  contracts  to  us  on  or  Iwfore  the 
acreage  reporting  date. 

7.  Iiuured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($457.8),  the 
crop  insured  will  be  all  the  sweet  com  in  the 
coimty  for  which  a  premium  rate  is  provided 
by  the  actuarial  tabis: 


(1)  In  which  you  have  a  share; 

(2)  That  is  planted  for  harvest  to  be  canned 
or  frozen: 

(3)  That  is  grown  under,  and  in  accordance 
with,  the  requirements  of  a  processor 
contract  executed  on  or  before  the  acreage 
reporting  date  and  not  excluded  from  the 
procesan  contract  at  any  time  during  the 
crop  year,  and 

(4)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  %vritten  agreement): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  You  will  be  considmed  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the  acreage 
on  which  the  sweet  com  is  grown,  you  are 

at  risk  of  loss,  and  the  processor  contract 
provides  for  delivery  of  sweet  com  under 
specified  conditions  and  at  a  stipulated  base 
contract  price  per  unit  of  delivery. 

(c)  A  commercial  sweet  com  produce  who 
is  also  a  processor  may  establish  an  insurable 
interest  if  the  following  requirements  are 
met: 

(1)  The  processor  must  meet  the 
requirements  as  defined  in  tfaeee  crop 
provisions; 

(2)  The  Board  of  Diractora  or  ofBcara  of  the 
processor  must  have  executed  a  resolution 
that  sets  forth  essentially  the  same  terms  as 

a  processor  contract  Such  resolution  will  be 
considered  a  contract  under  the  terms  of  the 
processing  sweet  com  crop  insurance  policy; 
and 

(3)  Our  iiupection  of  the  processing 
focilities  determines  that  they  satisfy  the 
definition  of  a  processor  nontalnad  in  these 
crop  provisions. 

8.  Insiuable  Acraege 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(S  457.8): 

(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  maiority  of  growers  in  the  area 
would  normally  not  further  care  for  the  crop, 
muft  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant;  and 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions. 

9.  Insurance  Period 

In  lieu  of  the  provisions  contained  in 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  ($  457.8),  regarding  the  end  of  the 
insurance  period,  iiuurance  ceases  at  the 
earlier  o£ 

(a)  The  date  the  sweet  com: 

(1)  Was  destroyed;. 

(2)  Should  have  been  harvested; 

(3)  Was  abandoned;  or 

(4)  Was  harvested; 

(b)  The  date  you  harvested  sufficient 
production  to  fulfill  joui  processor  contract; 

(c)  Final  ad|iistment  of  a  loss;  or 

(d)  Unless  otherwise  agreed  to  in  writing, 
the  calffnd^ir  date  for  the  end  of  the  insurance 
period  in  which  the  sweet  com  would 
normalfy  be  harvested  as  follows: 

(1)  September  30  in  Malheur  Counfy, 
Oregon,  all  Idaho  counties,  and  all  Iowa 
counties; 

(2)  October  20  in  aU  other  Oregon  counties, 
and  in  all  Washington  counties;  or 


(3)  September  20  in  all  other  states. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Elasic 
Provisions  (S  457.8): 

(a)  Insurance  is  provided  only  against  the 
foUowing  causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Adverse  weather  conditions,  including 
but  not  limited  to: 

(i)  Excessive  moisture  that  prevents 
harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnormally  hot  or  cold  temperatures  as 
determined  by  us  that  cause  insured  acreage 
to  be  bypassed  because  an  unexpected 
number  of  acres  over  a  large  prmlacing  area 
are  ready  bx  harvest  at  the  same  time,  and 
the  total  production  is  beyond  the  normal 
capadfy  of  the  processor  to  timely  harvest  or 
process; 

(2)  Fire: 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  past 
control  measures; 

(4)  Plant  disease  on  acreage  not  planted  to 
sweet  com  the  previous  crop  year,  but  not 
damage  due  to  insufficient  or  improper 
application  of  disease  control  measures; 

(5)  WUdlife: 

(6)  Fjrthqiuke; 

(7)  Volcanic  eraption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  diie  to  a  cause  of  loss  refierred  to  in  section 
10(a)  (1)  through  (7)  above  that  occius  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisioiu  ($  457.8),  we  will  not  insure 
any  loss  of  production: 

(1)  On  bypassed  acreage  if  the  acreage  is 
bypassed  due  to  the  breakdown  or  non- 
operation  of  equipment  pr  facilities; 

(2)  On  bypassed  acreage  if  acreage  to  be 
bypassed  is  selected  based  on  the  availabilify 
of  a  crop  insurance  payment; 

(3)  Due  to  processing  sweet  com  not  being 
timely  harvested  unless  such  delay  in 
harvcwting  is  solely  and  directly  due  to  an 
insured  cause  of  loss; 

(4)  Due  to  your  fulure  to  follow  the 
requirements  contained  in  the  processor 
contract:  or 

(5)  Due  to  damage  that  occurs  to 
unharvested  production  after  you  deliver  the 
production  required  by  the  processor 
contract 

11.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  ($457.8).  you  must 
give  us  notice: 

(a)  Not  later  than  48  houn  after 

(1)  Total  destruction  of  the  swreet  com  on 
the  unit;  or 

(2)  Discontinuance  of  harvest  on  a  unit 

(b)  Within  3  da]rs  of  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested  and  document  why  the 
acreage  was  bypassed.  Failure  to  provide 
such  information  will  result  in  our 
determination  that  the  acreage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wish  to  destroy 


the  crop,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  extend  the  entire  length  of  each 
field  in  each  unit  and  must  not  be  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  notice  is  given  to  us;  and 

(c)  At  least  15  days  prior  to  the  begiiming 
of  harvest  if  you  intend  to  claim  an 
indemnify  on  any  unit,  or  immediately  if 
damage  is  discovered  during  harvest,  so  that 
we  may  inspect  any  damaged  production.  If 
you  foil  to  notify  us  and  such  failure  results 
in  our  inabilify  to  inspect  the  damaged 
production,  we  will  consider  all  such 
production  to  be  undamaged  and  include  it 
as  production  to  count  You  do  not  have  to 
delay  harvest  if  notification  is  timely  given. 

12.  Setdement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  tmits  in 
proportion  to  oui  liabiHfy  on  the  harvested 
acreage  Cor  the  units. 

(b)  In  ttte  event  of  loss  or  damage  covered 
by  this  policy,  we  will  setUe  jfour  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  productim  guarantee,  by  type  if 
applicable; 

(2)  Multiplying  each  result  in  section 
12(bKl)  by  the  respective  price  election,  by 
type  if  applicable; 

(3)  Totaling  the  resulU  in  section  12CbM2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  ^>plicable.  (see 
section  12(c))  by  the  respective  price 
election; 

(5)  Totaling  the  resnlti  in  section  12(bX4): 

(6)  Subtracting  the  results  in  section 
12(bK5)  from  the  resulU  in  sectifon  12  (bK3); 


(7)  Multiplying  the  result  in  section 
12(bK6)  by  your  share. 

(c)  The  total  production  to  count,  spedfled 
in  tons  of  unhusked  ear  weight,  from  all 
insurable  acreage  on  the  unit  will  indnde: 

(1)  All  appraised  production  as  foUows: 

(i)  Not  Ian  than  the  production  gnarantae 
fbracra^e: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  %vithout  our 
conMnt; 

(C)  That  is  damaged  solely  by  uninsured 


(D)  For  i«4iich  you  (ail  to  provida 
production  records  that  are  acoeptaUe  td  ns;' 
or 

(E)  That  is  bypassed  unless  the  aerate  was 
bypassed  due  to  a  cause  of  loaa  stated  in 
section  10(a). 

(ii)  Piodiiction  lost  due  to  uninsured 
causes; 

(ill)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abuidon.  if  you  and  vrn  agree  on  the 
appraised  amount  of  production.  Upon  sudi 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  jrou  put  die  ( 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 


(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  a^ee  to 
leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  prodiiction  or 
appraisals  from  the  — mpl—  at  the  time 
harvest  should  have  occurred,  ttyoudo  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  Cor  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  ■wwiunt  of  production  to 
coimt);  or 

(B)  If  you  elect  to  continna  to  care  for  the 
crop,  the  amount  of  production  to  count  fat 
the  acreage  will  be  the  hanastad  production, 
or  our  reappraisal  if  additioDal  damage 
occun  and  the  crop  is  not  harvested. 

(2)  AU  harvested  svreet  com  production 
from  the  insurable  acreage.  The  amount  of 
such  production  will  be  determined  hy 
dividing  the  dollar  amount  as  required  by  the 
contract  for  the  qualify  and  quantify  of  the 
street  com  delivered  to  the  processor  by  the 
base  contract  price  per  ton.  The  total 
production  to  count  will  be  axpraased  as  an 
imhnskad  ear  weight  Any  other  measure  of 
production  will  be  converted  to  an  imh^ifVard 
ear  wreight  equivalent 

(d)  If  any  acieaga  is  not  timefy  harvested 
due  to  an  uninsured  causa  of  loss  but  is  later 
harvested,  the  production  to  count  wUl  be 
the  greater  of: 

(1)  The  harvested  ■mmmt  of  production 
with  no  adfustmoit  bx  qualify;  or 

(2)  The  amount  detenninad  by  dividing  tba 
dollar  amount  as  requited  by  the  contract  &ir 
the  qualify  and  quantify  of  die  sweet  com 
delivered  to  the  processor  for  the  prochiction 
by  the  base  contract  price  par  ton. 

13.  Late  Planting 

Late  planting  provisions  are  not  appIicaUe 
to  prooeesing  sweet  oon. 

14.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  writtan  agieamant  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  far  each 
written  agreement  no  later  &an  tha  salaa 
cloaing  date,  except  as  praviiled  in  section 
14(e); 

(b)  Hm  application  far  a  written  I 
must  contain  all  variable  tanns  of  tha 
contract  between  you  and  us  that  will  be  in 
eSsct  if  the  vrritten  ip— «*— «*  is  not 
approved; 

(c)  If  approved,  the  writtan  agieeineiit  will 
include  all  vaiiahla  tanu  oftfaaconUact. 
including,  but  not  Umitad  to.  crop  fypa  or 
variefy.  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  writtan  ^raenHot  will  onfy  be 
valid  far  one  year  (If  tha  written  agraament 
is  not  spedficaUy  renewed  tha  fidknving 
year,  insurance  coverage  fis  subsequent  oop 
yeara  will  be  in  accordance  with  tfaJa  printed 
policy):  and 

(e)  An  ^plication  Cor  a  writtan  agreement 
submitted  after  the  sales  cloaing  date  may  be 
approved  if.  after  a  physical  inspection  of  dw 
acreage,  it  is  detarmined  diat  no  loss  has 
oocuired  and  tha  crop  is  inaoraUa  in 


accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  DC.  cm  April  25, 
1997. 

Kenneth  D.  Ackenun, 

h4anagor.  Federal  Qop  Jhsnmnoa 
Corporation. 

(FR  Doc.  97-11251  Filed  4-30-97;  8:45  am] 
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SAAB  2000  SwfM  AirplMWB 

AOBICV:  Fedenl  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulanaldng 
(NPRM). 


r:  This  document  proposes  die 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicahle  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  woidd  require 
replacement  of  the  existing  fire.  taUpipe, 
and  bleed-air  overheat  detector  control 
units  with  new,  improved  units.  This 
proposal  is  prompted  by  reports 
indicating  that  false  engine  and 
auxiliaiy  power  unit  (APU)  fire 
warnings  were  issued  from  die  fire 
detector  control  units  due  to  moisture  or 
induced  voltages  of  the  detector  control 
unit  The  tuitions  specified  by  the 
proposed  AO  are  intended  to  prevent 
such  false  fire  warnings,  vdiich  coiUd 
residt  in  unnecessary  diversion  of  the 
airplane,  and  resultant  increased  risks  to 
the  airplane,  passengers,  and  crew,  and 
the  potential  fm  an  ovacweight  landing. 
DATES:  Comments  must  be  received  Igr 
June  12. 1997. 

AOORESSac  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM-    . 
167-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwreen  9:00  am.  and  3.O0 
pjn.,  Monday  through  Friday,  except 
Fedoal  holidsjrs. 

Tlie  service  information  refaraoced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  LinkSping, 
Sweden.  This  infiDnnation  may  be 
wveminii  at  the  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  COHTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


itsInTited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conmients  received. 

Comments  are  specificaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  sulmiit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-^^M-167-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commoiter. 

Availebility  of  NPKNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-167-AD,  1601  Lind  Avmue. 
SW..  Renton.  Washington  98055-4056. 


The  Luftfutsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  it  has  received  reports 
jnHirating  that  false  engine  and 
auxiliary  power  unit  (APU)  fire 
warnings  were  issued  from  the  fire 
detector  control  units  on  these 
airplanes.  Investigation  has  revealed 


that  the  false  engine  and  APU  fire 
warnings  were  caused  by  moisture  or 
induced  voltages  of  the  overheat 
detector  wires,  which  resulted  in  false 
input  signals  to  the  fire  detector  control 
units.  Additionally,  the  investigation 
revealed  that  moisture  or  induced 
voltages  also  caused  false  warnings  of 
the  tailpipe  und  bleed-air  overheat 
detection  control  units. 

Such  moisture  or  induced  voltages  of 
the  fire  detector  control  units,  if  not 
corrected,  could  cause  false  fire 
warnings  of  the  engine  or  APU  during 
flight;  false  fire  warnings  could  result  in 
unnecessary  diversion  of  the  airplane, 
and  resultant  increased  risks  to  the 
airplane,  passengers,  and  crew,  and  the 
potential  for  an  ovnweight  landing. 

Ezplanatioit  of  Relevant  Service 
Infinmat 


Saab  has  issued  Service  Bulletin 
2000-26-002.  dated  May  9, 1995,  which 
describes  procedures  for  replacement  of 
the  fire,  tailpipe,  and  bleed  leak  detector 
control  units  with  new,  improved  units. 
These  new,  improved  control  units 
contain  new  sofbware  that  give  fire 
warnings  only  when  a  fire  or  overiieat 
condition  occurs.  The  LFV  classified 
this  service  bulletin  as  mandatory  and 
issued  Swedish  Airworthiness  Directive 
(SAD)  No.  1-073.  dated  May  10. 1995, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA'eCoachwioM 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV. 
reviewed  all  available  iiiformation.  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

EzplanatiiM  of  Raqnirementa  of 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  fire,  tailpipe, 
and  bleed  leak  detector  control  units 
with  new,  improved  units.  The  actions 
woiild  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 


Cost  Impact 

The  FAA  estimates  that  2  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manu£acturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $360.  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  InqMct 

The  r^ulations  proposed  herein 
would  not  have  substan||jif)l^ direct  efiEscts 
on  the  States,  on  the  relationship 
between  the  national  goverament  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficioit 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

^iB  Propoeed  Aiitf  h*'"*"^ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  R^ulations 
(14  CFR  part  30)  as  follows: 


PART  39-nAIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AothoiitT:  49  U.S.C.  106(g).  40113, 44701. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab  Aircraft  AB:  Docket  96-NM-167-AD. 

Applicability:  Model  SAAB  2000  aeries 
aiiplanes  having  aerial  numbais  005  thzou^ 
029  inclusive,  ceitificatad  in  any  categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  legardlesa  of  whether  it  has  been 
otheiwiaa  modified,  altered,  or  lepaiied  in 
tlis  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  lepaiied  so  that  the  pnfannance 
of  the  rBquirementfl  of  this  AD  is  afiiBCted.  the 
owmer/oparator  must  request  approval  fat  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  ahould  incliiJe  an  assessment  of 
the  aOact  of  the  modification,  alteration,  or 
nprnrodiba  ukMia  condition  addieased  by 
this  AD;  and.'lf  the  unsafe  condition  has  not 
been  eliminaiad,  the  request  should  include 
specific  propoeed  actiona  to  addrasa  it 

Compliancg:  Required  as  indicated,  unless 
accompliahed  previoualy. 

To  prevent  Ctlae  fire  warning  inputa  of  the 
engines  and  Auxiliary  Power  Unit  (APU), 
which  could  result  in  unnecasaaiy  divenion 
of  the  airplane,  raaultant  increased  lidcs  to 
the  airplane,  passengera,  and  crew,  and  the 
potential  for  an  overweight  l«wHing; 
accompliah  the  following: 

(a)  Within  4  months  after  ibe  effective  date 
of  thia  AD.  replace  the  existing  fire  (engine/ 
APU).  tailpipe,  and  bleed-air  overiiaat 
detector  control  unita  writh  new,  improved 
control  units,  in  accordance  with  Saab 
Service  Bulletin  2000-25-002,  dated  May  9, 
1995. 

(b)  Aa  of  the  effactive  date  of  thia  AD,  no 
petatm  ahall  inatall  a  fire,  tailpipe,  or  Meed- 
air  detector  control  unit  having  part  number 
25000020-21,  25000021-31,  or  25000020-11. 
on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjuatment  of  the  compliance  tune  that 
(Movidea  an  acceptable  level  of  safety  may  be 
uaed  if  approved  by  the  Managar. 
Standardixarion  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Opecatois 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
aend  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
exiatence  of  approved  alternative  methoda  of 
compliance  writh  thia  AD,  if  any,  nuy  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  Bight  permita  may  be  iasued  in 
arcordanoe  with  aections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wliere  the  requiiements  of  thia  AD 


can  be  accomplished.  Iasued  in  Renton. 
Waahington.  on  April  25, 1997.  ■* 

NeUaSrhalrifawip. 

Acting  iAmagBr.Transptut  Airplane 
Dindomte,  Aircraft  Certification  Service. 

[FR  Dos.  97-11333  Filed  4-30-97;  8:45  am) 
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MwOvm;  Aktow  Modal 


AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  propoeed  rulemaking 
(NPRM). 

SUMMARY:  Hus  document  proposes  the 
adoption  of  a  new  airworainees 
directive  (AD)  that  is  qiplicabfe  to 
certain  Airbus  Model  A300-600  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  fetigue 
cracking  in  the  left  and  right  «vings  in 
the  aree  where  the  top  skhi  attaches  to 
the  center  spar;  and  repair  or 
modification  of  this  area,  if  necessary. 
This  proposal  is  prompted  by  a  report 
from  the  manu&cturer  indicating  that, 
during  full-scale  fetigue  testing  of  the 
airframe,  fetigue  craddng  was  detected 
in  this  area.  Tlie  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  this  cracking,  which  could 
reduce  the  residual  strangdi  of  the  top 
skin  of  the  wings,  and  consaquentiy 
affect  the  strucbual  integrity  of  the 
airframe. 

DATES:  Ck>mments  must  be  received  by 
June  12. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-44M- 
170-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Commoits  may  be  inspected  at  this 
location  between  9KX)  ajn.  and  3:00 
p.m.,  Monday  throtigh  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aiihus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTMER  SffOnMATIOM  CONTACT: 
Charies  Huber,  Aerospace  Engineer, 


Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Av^ue,  SW..  Renton. 
Washington  98055-4056;  tdephone 
(206)  227-2589;  fax  (206)  227-1149. 


CoBuneate  lavitad 

Interested  persons  are  invited  to 
partidpate  in  the  malring  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argument^  as 
ttiey  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considend  before  tddng  action  on  the 
proposed  rule.  The  proposals  contained 
in  tills  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  eneigy  aspects  of 
the  proposed  rule.  All  mmmant* 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interasted  persons.  A  rep<»t 
summarizing  each  FAA-public  contact 
concerned  with  the  subMance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet 

Commenten  wishing  tiw  FAA  to 
admowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-170-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commented. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the    . 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-170-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


The  Direction  Goierale  de  I'Aviation 
Gvile  (DGAC),  which  is  tiie 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Aiihus 
Model  A300-600  series  airplanes.  The 
DGAC  advises  that  it  has  received  a 
report  from  the  manufacturer  indicating 
that,  during  full-scale  fatigue  testing  of 
the  airframe,  fatigue  craddng  was 
detected  in  an  area  of  the  wing  where 
the  top  skin  attaches  to  tiie  center  spar 
between  ribs  1  and  7.  This  cracking 
originated  in  dearance  fit  fastener  holes 
of  joints  between  the  skin  and  the  center 
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spar,  and  was  detected  between  33.000 
and  49,000  simulated  flights. 

Initially,  it  was  thought  that  this 
cracking  was  limited  to  a  few  airplanes. 
The  manu&cturer,  however,  has  found 
that  cracking  is  more  widespread,  and  is 
apparently  caused  by  shear  stresses 
resulting  from  loads  on  the  landing  gear. 

This  ratigue  cracking,  if  not  detected 
and  corrected,  could  reduce  the  residual 
strength  of  the  top  skin  of  the  wings, 
and  consequently  afiect  the  structural 
integrity  of  the  airframe. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-57-6044,  Revision  2,  dated 
September  6,  1995,  which  describes 
procedures  for  conducting  repetitive 
inspections  to  detect  fatigue  cracking  in 
the  left  and  right  wings  in  the  area 
where  the  top  skin  attaches  to  the  center 
si>ar  between  ribs  1  and  7;  and  repair  or 
modification  of  this  area,  if  necessary. 

Hie  modification  (Airbus 
Modification  10089)  entails 
reinforcement  of  this  area  and  is 
intended  to  prevent  cracking.  If  that 
modification  has  not  been  installed 
prior  to  the  initial  inspection,  operators 
must  inspect  using  eiUier  a  detailed 
visual  inspection  or  a  high  frequency 
eddy  current  (HFEC)  technique  to  detect 
fotigue  cracking,  and  repair,  if 
necessary.  Should  cracking  exceed  75 
mm  per  rib  bay,  however.  Airbus 
recommends  the  installation  of  the 
modification.  If  Airbus  Modification 
10089  has  been  installed  prior  to  the 
initial  inspection,  operators  are  to 
conduct  a  low  frequency  eddy  current 
inspection  to  detect  fatigue  cracking  of 
the  inboard  and  rear  edges  of  the  top 
skin  reinforcing  plate. 

The  Airbus  service  bulletin  references 
Airbtis  Service  Bulletin  A30O-5  7-6041, 
Revision  4,  dated  November  16,  1995,  as 
an  additional  source  of  service 
information  for  installing  Airbus 
Modification  10089. 

The  DGAC  classified  Airbus  Service 
Bulletin  A300-57-6044  as  mandatory 
and  issued  French  airworthiness 
directive  (C/N)  95-086-180(B)  Rl,  dated 
December  6, 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conchisiona 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Punuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 


of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
t3rpe  design  that  are  certificated  for 
operation  in  the  United  States. 

ExplanatioD  of  Raqnirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  inspections  to  detect  fatigue 
cracking  in  the  left  and  right  wings  in 
the  area  where  the  top  skin  attaches  to 
the  center  spar  between  ribs  1  and  7; 
and  repair  or  modification  of  this  area, 
if  necessary. 

Repair  of  cracking  foimd  on  airplanes 
on  which  Airbus  Modification  10089 
has  been  accomplished  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA.  Other  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6044.  described  previously. 

Coat  Impact 

The  FAA  estimates  that  35  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  on  which  Airbus 
Modification  10089  has  not  been 
installed,  it  would  take  approximately  2 
houn  to  accomplish  each  detailed 
visual  inspection  or  3  hours  to 
accomplish  each  HFEC  inspection.  The 
average  labor  rate  is  $60  per  work  hour. 

Based  on  these  figures,  the  cost 
impact  of  each  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  either 
$120  or  $180  per  airplane,  depending  on 
the  type  of  inspection  conducted. 

For  curplanes  on  which  Airbus 
Modification  10089  has  been  installed, 
it  would  take  approximately  3  hours  to 
accomplish  each  low  frequency  eddy 
current  inspection. 

The  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  each  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $180 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiitiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  r^ulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.  ""    '  '^ 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoiity:  49  U.S.C  10e(g),  40113.  44701. 

139.13    [Amsftded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiibuK  Docket  96-NM-170-AD. 

Applicability:  Model  A300-600  series 
airplane* ,  on  which  Airbus  Modification 
10160  has  not  been  installed  during 
production;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  reqtiirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiact  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  left  and  right  wings  in  the  area  where  the 
top  skin  attaches  to  the  center  spar,  which 
could  reduce  the  residual  strength  of  this 
■Idn,  and  consequently  afiiact  the  structural 
integrity  of  the  airframe,  accomplish  the 
following: 

(a)  For  airplanes  on  which  Airbus 
Modification  10089  has  not  been  inntnUwd- 
Prior  to  the  accumulation  of  18,000  total 
landings,  or  mthin  1,500  lAnHing«  after  the 
efiiactive  date  of  this  AD,  whichever  occurs 
later,  conduct  either  a  detailed  visual 
inspection  or  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  btigue  cracking 
in  the  left  and  right  wings  in  the  area  where 
the  top  skin  attadies  to  the  center  spar 
between  ribs  1  and  7,  in  accordance  writh 
Airbus  Service  Bulletin  A300-57-6044. 
Revision  2.  dated  September  6, 1995. 

(1)  If  no  cracking  is  detected,  conduct 
repetitive  inspections  thereafter  at  the 
CoUowring  intervals: 

(i)  If  the  immediately  preceding  inspection 
was  conducted  using  detailed  visual 
techniques,  conduct  the  next  inspection 
wfithin  5,000  l«tiHi«g« 

(ii)  If  the  immediately  preceding  inspection 
was  conducted  using  HFEC  techniques, 
conduct  the  next  inspection  within  9,500 
landings. 

(2)  If  any  cracking  is  detected  or  suspected 
during  any  detailed  visual  inspection 
required  by  paragraph  (a),  (a)(1),  ot  (aX3)(i) 
of  this  AD,  prior  to  further  flight,  confirm  this 
finding  and  the  length  of  this  cracking  by 
conducting  a  HFEC  inspection,  in  accordance 
with  the  service  bulletin.  If  no  cracking  is 
confirmed  during  the  HFEC  inspection, 
accomplish  the  repetitive  inspection  required 
by  paragraph  (a)(l)(ii)  of  this  AD  at  the  time 
specified  in  that  paragraph. 

(3)  If  any  cracking  is  detected  or  confirmed 
during  any  HFEC  inspection  required  by 
paragraph  (a),  (a)(1),  or  (a)(2)  of  this  AD: 

(i)  If  the  cracking  is  75  mm  or  less  per  rib 
bay,  prior  to  further  flight,  repair  in 
accordance  with  the  service  bidletin. 
Thereafter,  conduct  repetitive  detailed  visual 
inspections  of  the  repaired  area  at  intervals 
not  to  exceed  50  landings,  in  accordance 
with  the  service  bulletin. 

(ii)  If  the  cracking  exceeds  75  mm  pet  rib 
bay,  prior  to  further  flight,  install  Airbus 
Modification  10089,  in  accordance  with  the 
service  bulletin.  Thereafter,  conduct  a  low 
frequency  eddy  current  inspection  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  AD. 

Note  2:  The  Airbus  service  bulletin 
references  Airbus  Service  Bulletin  A300-57- 
6041,  Revision  4,  dated  November  16. 1995, 
as  an  additional  source  of  service  information 
for  installing  Airbus  Modification  10089. 

(b)  For  airplanes  on  which  Airbus 
Modification  10089  has  been  installed:  Prior 
to  the  accumulation  of  22,000  total  lAnr<ing« 
after  this  modification  has  been  iiutalled,  or 
within  1.500  Unrfingn  after  the  eCfective  date 
of  this  AD,  whichever  occurs  later,  conduct 


a  low  frequency  eddy  current  inspection  to 
detect  btigue  cracking  in  the  inboard  and 
rear  edges  of  the  top  skin  reinforcing  plates, 
in  accordance  with  Airbus  Service  Bidletin 
A30O-57-6044,  Revision  2.  dated  September 
6. 1095. 

(1)  If  no  cracking  is  detected,  repeat  this 
inspection  thereaftisr  at  intervals  not  to 
exceed  11,000  Unrfing* 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  widi  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  this  inspection  at  intervals  not  to 
exceed  11,000  landings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  thefr  requests  through 
an  appropriate  FAA  Principal  Maintenance  ■ 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardiration 
foanch.  ANM-113. 

Note  3:  Information  conoeming  the 
existence  of  approved  alteinative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Biandi. 
ANM-113. 

(d)  Special  flight  pannits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  April  25. 
1997. 

Neil  D.  Schalakaaip, 

Acting  ManagBT,  Tnuuport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-11332  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKM 

FMarai  Aviation  AdminMration 

14  CFR  Part  71 

[Alrapaoa  Dooiial  Na  97-AWP-2iq 

Propoaad  EatabHahmant  of  Ctaaa  E 

Airapaoa;Davia/Woodianda/Wimar», 

CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Davis/WoodlandAVinters,  CA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Runway  (RWY)  16^34  and 
a  VHP  Omnidirectional  Range  (VOR) 
RWY  34  Standard  Instrument  Approach 
Procedure  (SIAP)  at  Yolo  Coimty-Davis/ 
Woodland/Wintere  Airport  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 


adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Yolo  Coimty-Davis/Woodland/ 
Winters  Airport.  DavisAVoodland/ 
Winters.  CA. 

DATES:  Comments  must  be  received  on 
or  before  Jime  13. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Operations  Branch,  AWP-530. 
Docket  No.  97-AWP-20,  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center.  Los  Angeles.  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region. 
Federal  Aviation  Administration.  Room 
6007, 15000  Aviation  Boulevard. 
Lawndale.  California.  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager.  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  RNTTMBt  ayORMATIOM  CONTACT: 
William  Buck.  Ainpaoe  Specialist 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
R^on.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale.  California.  90261. 
telephone  (310)  725-6556. 


Coamwnto  Invitad 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  parficularly  hdpful  in 
developing  reasoned  regulatory 
decisions  on  the  propoML  Comments 
are  spedficaily  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  befrire  the  specified 
closing  date  for  conunents  will  be 
considered  before  taldng  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
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of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  S3rstem 
Management  Branch.  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  mmiber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  f(v  future 
NPRM's  should  alro  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describm  the  application  procedures. 

TIm  proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  a  Class  E  airspace  area 
at  Davis/Woodland/Winters,  CA.  The 
development  of  GPS  and  VOR  SIAP  at 
Yolo  County-Davis/Woodland/Winters 
Airport  has  made  this  proposal 
necessary.  The  intended  efiect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  C9*S 
«WY  16/34  or  VOR  RWY  34  SIAP  at 
Yolo  County-Davis/Woodland/Winters 
Airport.  Davis/Woodland/Winters.  CA. 
Class  E  airspace  area  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  efiiective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  oetermined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  numb^  of  small 


entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

ThtB  Proposed  Anendnnsiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follOMTS: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Avlkwltr  49  U.S.C  106(g).  40103. 40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1059- 
1963  Comp..  p.  389;  14  CFR  11.69. 

fTI.I    [Amsndsdl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  efiisctive 
September  16, 1996,  is  amended  as 
follows: 

Parana  ph  6005  Qass  E  ainpace  areas 
extendhtg  upward  from  700  feet  or  man 
above  the  nufoce  of  the  earth 

•  •         •         •         • 

AWPCABS    Itavta/WiMdUMl/Wialan. CA 
(Nawl 

Yolo  County-Dsvis/WoodUnd/Wintan 
Airport,  CA 
(Lat  33»34'45"  N.  long.  121»51'24'' W) 

That  aiiBMCO  inrtmiding  upward  from  700 
fset  above  toe  surfKe  with  a  6.5-iiiile  radius 
of  Yolo  County-Daris/Woodland/Winters 
Airport,  axduding  the  Saaainanto,  CA.  Oast 
C  and  Class  E  airspace  areas.  Davis,  CA,  Class 
E  airspace  araa,  and  Woodland.  CA.  Cksa  E 
airspace  area. 

•  •         •         •         • 

Issued  in  Los  Angeles.  Califbmia,  on  April 
15, 1997. 
Michad  Lammea, 

Assistant  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 
(FR  Doc  97-11380  FUed  4-30-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4231 
RIN1212-AAa0 


regulation  on  Mergers  and  Transfers 
Between  Multiemployer  Plans  to  clarify 
how  the  rules  are  to  be  applied  to  plans 
terminated  by  mass  withdrawal  and  to 
make  other  minor  changes  and 
clarifications  in  the  regulation. 

DATES:  CoHunents  on  these  proposals 
must  be  received  by  June  30, 1997. 


Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,PBB8ion  Benefit  Guaianfy 
Corporation,  1200  K  Street.  NW., 
Washington,  DC  20005-4026;  delivered 
to  that  address  between  9  a.m.  and  4 
p  jn.  on  business  days;  fexed  to  202- 
326-4112;  or  e-mailed  to 
reg.coinment80pbgc.gov.  Written 
comssents  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

RM  FURTHER  MPORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  suite  340,  Pension 
Benefit  Guaranfy  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026;  202-32&-4024  (202-326-4179  for 
TTY  and  TDD). 

SUPt>LEMB«TARY  MFORMATKM: 


Muttlsmployw  Plans 

AQBICY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 


f:  The  Pension  Benefit  Guaranfy 
Corporation  is  proposing  to  amend  its 


Under  section  4231(a)  and  (b)  of 
ERISA,  a  merger,  or  a  transfer  of  assets 
and  lishilities.  between  multiemployer 
plans  must  satisfy  four  requirements 
unless  otherwise  provided  in 
regulations  prescribed  by  the  PBGC: 

(1)  The  PBGC  must  receive  120  days' 
advance  notice  of  the  transaction; 

(2)  Accrued  benefits  must  not  be 
reduced; 

(3)  There  must  be  no  reasonable 
likelihood  that  benefits  will  be 
suspended  as  a  result  of  plan 
insolvency;  and 

(4)  An  actuarial  valuation  of  each 
afiiscted  plan  must  have  been  performed 
as  prescribed  in  section  4231(b)(4). 

The  PBGC's  regulation  on  Mergers 
and  Transfers  Between  Midtiemployer 
Plans  (29  CFR  part  4231  (formerly  part 
2672))  prescribes  procedures  for 
requesting  a  determination  that  a  merger 
or  transfer  satisfies  applicable 
requirements,  allows  the  PBGC  to  waive 
the  120-day  notice  requirement,  and  sets 
higher-level  and  lower-level 
requirements  for  "safe  harbor"  plan 
solvency  tests  and  for  valuation 
standards.  Whether  the  higher-level  or 
lower-level  requirements  apply  depends 
on  whether  a  "significant  transfer"  is 
involved. 


Tenninated  Plan  Trsnsactioiis 

Transactions  involving  plans  that 
have  been  terminated  by  mass 
withdrawal  imder  ERISA  section 
4041A(a)(2)  are  rare.  The  cxurent 
regulation  does  not  make  clear  whether, 
and  if  so  how,  the  merger  and  transfer 
rules  apply  to  these  cases.  Since  such 
plans  have  no  contributing  employers, 
and  transactions  involving  them  present 
more  risk  than  most  others,  it  is 
important  to  specify  how  the  merger 
and  transfer  rules  apply  to  them. 

The  amendment  clarifies  that 
transactions  involving  such  plans  are 
subject  to  the  merger  and  transfer  rules 
and  (except  for  "de  minimis" 
transactions)  are  governed  by  the 
higher-level  valuation  standard  and 
"safe  harbor"  solvency  test  (Terminated 
plans,  like  other  plans,  could  satisfy  the 
plan  solvency  requirement  without 
recourse  to  the  "safe  harbor"  test  by 
demonstrating  that  benefits  are  not 
likely  to  be  siispended.)  The 
amendment  also  extends  to  "de 
minimis"  terminated  plan  transactions 
the  requirement  that  actuarial  valuation 
reports  be  submitted  to  the  PBGC 

Significant  Transfnrs 

Both  plans  involved  in  a  significant 
transfer  are  currentiy  subject  to  the 
higher-level  valuation  standard  and 
"safe  harbor"  solvency  test,  even  if  only 
one  of  the  plans  is  significanUy  afiiscted. 
The  standard  for  determining  whether  a 
plan  is  "significantly  afiiected"  is 
generally  the  same  as  the  standard  for 
determining  whether  a  transfer  is  a 
"significant  transfer"  imder  the  existing 
regulation.  A  transferor  plan  is 
significantly  affected  if  Uie  assets 
transferred  equal  or  exceed  15  percent 
of  its  pre-transfer  assets.  A  transferee 
plan  is  significantly  affected  if  the 
unfunded  accrued  benefits  transferred 
equal  or  exceed  15  percent  of  its  pre- 
transfer  assets. 

The  amended  regulation  no  longer 
automatically  applies  the  higher-level 
valuation  standard  and  safe  harbor 
solvency  test  to  both  plans  involved  in 
a  significant  transfer  if  only  one  of  the 
plans  is  significanUy  affected.  Instead, 
the  higher-level  standard  and  test  are 
just  applied  to  the  significantly  affected 
plan.  (In  addition,  as  discussed  above, 
the  higher-level  standard  and  test  are 
applied  to  any  plan  that  is  involved  in 
a  non-de  minimia  terminated  plan 
transaction). 

Otbar  Changes 

The  regulation  currently  requires  that 
a  compliance  determination  request  for 
a  significant  transfer  include  copies  of 
all  actuarial  valuations  performed 


within  the  five  years  preceding  the 
proposed  eSisctive  date  of  the  transfer. 
This  caimot  be  done  where  the  last  plan 
year  preceding  the  proposed  effective 
date  is  in  progress  when  the  compliance 
determination  request  is  filed.  The 
amended  regulation  calls  for  the 
valuations  performed  within  the  five 
years  preceding  the  compliance 
determination  request 

The  amendment  also  modifies  the 
higher-level  valuation  standard  slightly 
so  that  the  actuarial  assumptions  and 
methods  used  in  the  pre-merger 
valuation  woidd  be  those  expected  to  be 
used  for  the  surviving  plan  after  the 
merger. 

Under  the  current  regulation,  the 
requirement  for  120  days'  notice  can  be 
waived  only  if  the  PBGiC  is  satisfied  that 
feilure  to  complete  the  transaction  in  a 
shorter  time  will  harm  participants  or 
beneficiaries.  The  PBGC  typically 
completes  its  reviews  in  60  to  90  days, 
and  there  is  usually  no  reason  to  wait 
the  full  120  days.  The  proposed 
amendment  would  also  permit  a  merger 
or  transfer  to  be  consimunated  if  (1)  the 
PBGC  determines  that  the  transaction 
complies  with  ERISA  section  4231,  or 
(2)  the  PBGC  completes  its  review  of  the 
transaction. 

The  PBGC  is  also  making  other 
conforming  and  clarifying  changes. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  existing  Part  4231  have 
been  approved  by  the  C3ffice  of 
Management  and  Budget  imder  control 
number  1212-0022.  The  PBGC  has 
submitted  these  requirements,  as 
amended  by  this  proposed  rule,  to  the 
Office  of  Management  an  1  Budget  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995. 

The  PBGC  needs  the  information 
submitted  under  Part  4231  by  plan 
sponsors  of  multiemployer  plans  that 
are  involved  in  mergers  and  transfers  in 
order  to  monitor  compliance  with  the 
requirements  for  mergers  and  spinofb  of 
multiemployer  plans. 

Based  on  its  experience,  the  PBGC 
estimates  that  about  20  submissions  will 
be  made  each  year  under  the  amended 
regulation,  no  more  than  2  of  which  will 
involve  spin-ofb  or  significantly 
affected  plans.  The  PBGC  also  believes, 
based  on  its  exp^ence,  that  virtually 
all  of  these  submissions  will  be 
prepared  by  outside  actuaries,  lawyers, 
and  other  consultants.  The  PBGC 
estimates  that  it  will  cost  a  plan  an 
average  of  $455  for  preparation  of  a 
submission  that  does  not  involve  a  spin- 
off or  a  significantfy  affacted  plan  and 
$705  for  preparation  of  a  submission 
that  involves  a  spin-off  or  a  significantiy 


afiiected  plan.  Accordingly,  the 
estimated  annual  cost  burden  of  the 
collection  of  information  is  $9,600. 

Conunents  on  the  paperwork 
provisions  of  the  proposed  rule  should 
be  mailed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  AttentioiL- 
Desk  Officer  for  the  Pension  Benefit 
Guaranfy  Corporation.  Washington,  DC 
20503.  The  PBGC  is  soliciting  public 
comments  to — 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilify; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information, 
including  the  validify  of  the 
methodology  and  assumptions  used; 

•  enhance  the  qualify,  utilify.  and 
clarify  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

In  particular,  the  PBGC  invites 
suggestions  regarding  procedures  for 
submitting  some  or  all  of  the  required 
information  electronically. 

CooqiliaiiGe  With  Kuhanakiag 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

The  PBGC  certifies  that  the 
attiendment  in  this  pro{>osed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  feet  that  the  primary  substantive 
effect  of  the  proposed  amendment 
would  be  to  liberalize  certain  existing 
requirements  and  to  clarify  the 
application  of  existing  requirements  to  a 
voy  rare  category  of  transactions,  viz., 
multiemployer  mergers  and  transfers 
involving  plans  that  have  terminated  by 
mass  wi&drawal.  (The  PBGC  is  aware  of 
only  two  such  transactions  since  §  4231 
of  ERISA  was  enacted.)  Accordingly,  as 
provided  in  section  605(b)  of  the 
Regulatory  Flexibilify  Act  compliance 
widi  sections  603  and  604  of  the 
R^ulatory  Flexibilify  Act  is  not 
required. 
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List  of  Sul^ts  in  29  CFR  Part  4231 

Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  given  above,  the  PBGC 
proposes  to  amend  29  CFR  part  4231  as 
follows. 

PART  4231— MERGERS  AND 
TRANSFERS  BET¥fEEN 
MULTIEMPLOYER  PLANS 

1.  The  authority  citation  for  part  4231 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1411. 

2.  In  §4231.1.  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

{4231.1    Purpose  and  scope. 

(a)  Purpose.  *   *   *  The  collections  of 
information  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
1212-0022. 

3.  In  §4231.2,  the  first  sentence  is 
amended  by  adding  the  word  "EIN," 
after  the  word  "chapter:"  and  before  the 
word  "ERISA",  by  removing  the  word 
"and",  and  by  adding  a  comma  and  the 
words  "and  PN"  after  the  words  "plan 
year"  and  before  the  period;  the 
definition  of  significant  transfer  is 
removed;  and  new  definitions  of 
significantly  affected  plan  and 
unfunded  accrued  benefits  are  added  to 
read  as  follows: 

f  4231.2    Definitions. 


Significantly  affected  plan  means  a 
plan  that — 

(1)  Transfers  assets  that  equal  or 
exceed  15  percent  of  its  assets  before  the 
transfer, 

(2)  Receives  a  transfer  of  unfunded 
{iccrued  benefits  that  equal  or  exceed  15 
percent  of  its  assets  before  the  transfer, 

(3)  Is  created  by  a  spinoff  from 
another  plan,  or 

(4)  Engages  in  a  merger  or  transfer 
(other  than  a  de  minimis  merger  or 
transfer)  either — 

(i)  After  such  plan  has  terminated 
under  section  4041  A(a)(2)  of  ERISA,  or 

(ii)  With  another  plan  that  has  so 
terminated. 
•        •        •        •        • 

Unfunded  accrued  benefits  means  the 
excess  of  the  present  value  of  a  plan's 
accrued  benefits  over  the  fair  market 
value  of  its  assets,  determined  on  the 
basis  of  the  actuarial  valuation  required 
under  §4231.5(5). 

{4231.3    [Amended] 

4.  In  §4231.3,  paragraph  (a)(2)  is 
amended  by  removing  the  words 
"involved  in"  and  adding  in  their  place 


the  words  "that  existed  before";  and  the 
introductory  text  of  paragraph  (a)(3)  is 
amended  by  removing  the  words 
"involved  in"  and  adding  in  their  place 
the  words  "that  exists  after".  As  so 
revised,  paragraph  (a)(2)  and  the 
introductory  text  of  paragraph  (a)(3)  of 
§  4231.3  read  as  follows: 

{  4231 .3    Requirements  for  mergers  and 
transfers. 

(a)  General  requirements.  *  *  * 

*        •        •        •        * 

(2)  Actuarial  valuations  of  the  plans 
that  existed  before  the  merger  or  transfer 
shall  have  been  performed  in 
accordance  with  §4231.5. 

(3)  For  each  plan  that  exists  after  the 
transaction,  an  enrolled  actuary  shall — 


{4231.3    [Amended] 

5.  At  the  end  of  §  4231.3,  the  words 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
niunber  1212-0022)"  are  removed. 

6.  Section  4231.5  is  revised  to  read  as 
follows: 

{4231.5   Valuation  requirement 

(a)  In  general.  For  a  plan  that  is  not 
a  significantly  affected  plan,  the 
actuarial  valuation  requirement  under 
section  4231(b)(4)  of  ERISA  and 

§  4231.3(a)(2)  is  satisfied  if  an  actuarial 
valuation  has  been  performed  for  the 
plan  based  on  the  plan's  assets  and 
liabilities  as  of  a  date  not  more  than 
three  years  before  the  date  on  which  the 
notice  of  the  merger  or  transfer  is  filed. 

(b)  Significantly  affected  plans.  (1) 
The  actuarial  valuation  requirement 
under  section  4231(b)(4)  of  ERISA  and 
§  4231.3(a)(2)  is  satisfied  for  a 
significantly  affected  plan  only  if  an 
actuarial  v2duation  has  been  performed 
for  the  plan  based  on  the  plan's  assets 
and  liabilities  as  of  a  date  not  earlier 
than  the  first  day  of  the  last  plan  year 
ending  before  the  proposed  effective 
date  of  the  transaction. 

(2)  In  the  case  of  a  transfer,  the 
valuation  shall  separately  identify 
assets,  contributions,  and  liabilities 
being  transferred  and  shall  be  based  on 
the  actuarial  assumptions  and  methods 
that  are  expected  to  be  used  for  the  plan 
for  the  first  plan  year  beginning  after  the 
transfer. 

(3)  In  the  case  of  a  merger  involving 

a  plan  that  has  terminated  under  section 
404lA(a)(2)  of  ERISA,  the  valuation 
shall  be  based  on  the  actuarial 
assumptions  and  methods  that  are 
expected  to  be  used  for  the  plan 
resulting  from  the  merger  for  the  first 
plan  year  beginning  after  the  merger. 

7.  In  §4231.6.  paragraphs  (a)  and  (b) 
are  redesignated  as  paragraphs  (b)  and 


(a)  respectively;  the  introductory  texts  of 
redesignated  paragraphs  (a)  and  (b)  are 
revised;  and  redesignated  paragraph 
(b)(4)  and  paragraph  (c)(1)  are  revised, 
to  read  as  follows: 

{4231.6    Plan  solvency  tests. 

(a)  In  general.  For  a  plan  that  is  not 
a  significantly  affected  plan,  the  plan 
solvency  requirement  of  section 
4231(b)(3)  of  ERISA  and  §4231.3(a)(3)(i) 
is  satisfied  if — 

*  *        •        •        • 

(b)  Significantly  affected  plans.  The 
plan  solvency  requirement  of  section 
4231(b)(3)  of  ERISA  and  §4231.3(a)(3)(i) 
is  satisfied  for  a  significantly  affected 
plan  if  all  of  the  following  requirements 
are  met: 

•  •        •        *        • 

(4)  Contributions  for  the  amortization 
period  shall  equal  or  exceed  unfunded 
accrued  benefits  plus  expected  normal 
costs.  The  actuary  may  select  as  the 
amortization  period  either — 

(i)  The  first  25  plan  years  beginning 
on  or  after  the  proposed  effective  date 
of  the  transaction,  or 

(ii)  The  amortization  period  for  the 
resulting  base  when  the  combined 
charge  ^e  and  the  combined  credit 
base  are  offset  under  section  412(b)(4)  of 
the  Code. 

(c)  Rules  for  determinations.  *  *  * 
(1)  Expected  contributions  after  a 

merger  or  transfer  shall  be  determined 
by  assuming  that  contributions  for  each 
plan  year  will  equal  contributions  for 
the  last  full  plan  year  ending  before  the 
date  on  which  the  notice  of  merger  or 
transfer  is  filed  with  the  PBGC. 
Contributions  shall  be  adjusted, 
however,  to  reflect — 

(i)  The  merger  or  transfer. 

(ii)  Any  change  in  the  rate  of 
employer  contributions  that  has  been 
negotiated  (whether  or  not  in  effect), 
and 

(iii)  Any  trend  of  changing 
contribution  base  units  over  the 
preceding  five  plan  years  or  other 
period  of  time  that  can  be  demonstrated 
to  be  more  appropriate. 


{4231.6    [Amended] 

8.  In  §4231.6.  redesignated  paragraph 
(a)(1)  is  amended  by  removing  the  word 
"in"  and  adding  in  its  place  the  word 
"for";  redesignated  paragraphs  (b)(1) 
through  (b)(3)  are  amended  by  removing 
the  word  "transfer"  wherever  it  appears 
and  adding  in  its  place  the  word 
"transaction";  redesignated  paragraph 
(b)(2)  is  amended  by  removing  the  word 
"during"  and  adding  in  its  place  the 
word  "for";  paragraph  (c)(2)  is  amended 
by  adding  the  words  "expected  to  be" 


after  the  words  "and  assumptions"  and 
before  the  words  "used  by  the  plan"  and 
by  removing  the  words  "is  using"  and 
adding  in  their  place  the  word  "uses"; 
paragraph  (c)(4)  is  amended  by 
removing  the  words  "to  the  plan 
sponsor";  and  paragraph  (c)(5)  is 
amended  by  adding  the  words  "to  be" 
after  the  words  "interest  assumption" 
and  before  the  words  "used  for".  As  so 
revised,  redesignated  paragraphs  (a)(1) 
and  (b)(1)  through  (b)(3)  and  paragraphs 
(c)(2),  (c)(4).  and  (c)(5),  of  §4231.6  read 
as  follows: 


{4231.6 

(d)  In  general.  *  *  * 

(1)  The  fair  market  value  of  plan 
assets  immediately  after  the  merger  or 
transfer  equals  or  exceeds  five  times  the 
benefit  payments  for  the  last  plan  year 
ending  before  the  proposed  effective 
date  of  the  merger  or  transfer,  or 

db)  Significantly  affected  plans.  *  *  * 

(1)  Expected  contributions  shall  equal 
or  exceed  the  estimated  amoimt 
necessary  to  satisfy  the  minimum 
funding  requirement  of  section  412(a)  of 
the  Code  (including  reorganization 
funding,  if  applicable)  for  the  five  plan 
years  begirming  on  or  after  the  proposed 
effective  date  of  the  transaction. 

(2)  The  feir  market  value  of  plan 
assets  inunediately  after  the  transaction 
shall  equal  or  exceed  the  total  amoimt 
of  expected  benefit  payments  for  the 
first  five  plan  years  beginning  on  or  after 
the  proposed  effective  date  of  the 
transaction. 

(3)  Expected  contributions  for  the  first 
plan  year  beginning  on  or  after  the 
proposed  effective  date  of  the 
transaction  shall  equal  or  exceed 
expected  benefit  payments  for  that  plan 
year. 

(c)  Rules  for  determinations  *  *  * 

*  •        •        •        • 

(2)  Expected  normal  costs  shall  be 
determined  luider  the  funding  method 
and  assimiptions  expected  to  be  used  by 
the  plan  actuary  for  purposes  of 
determinihg  the  minimum  funding 
requirement  imder  section  412  of  the 
Code  (which  requires  that  such 
assimiptions  be  reasonable  in  the 
aggregate),  ff  the  plan  uses  an  aggregate 
funding  method,  normal  costs  shall  be 
determined  under  the  entry  age  normal 
method. 

•  •        •        •        • 

(4)  The  feir  market  value  of  plan 
assets  immediately  after  the  merger  or 
transfer  shall  be  based  on  the  most 
recent  data  available  immediately  before 
the  date  on  which  the  notice  is  filed. 

(5)  Expected  investment  earnings 
shall  be  detannined  using  the  same 


interest  assumption  to  be  used  for 
determining  the  minimum  funding 
requirement  under  section  412  of  the 
Code. 


9.  In  §4231.7.  paragraph  (a)  is  revised, 
and  paragraph  (c)(3)  is  added,  to  read  as 
follows: 

{  4231 .7    De  minimis  mergers  and 
transfers. 

(a)  Special  plan  solvency  rule.  The 
determination  of  whether  a  de  minimis 
merger  or  transfer  satisfies  the  plan 
solvency  requirement  in  §  4231.6(a)  may 
be  made  widiout  regard  to  any  other  de 
minimi.';  mergers  or  transfers  that  have 
occiured  since  the  last  actuarial 
valuation. 


(c)  De  minimis  transfer  defined. 


(3)  The  transferee  plan  is  not  a  plan 
that  has  terminated  imder  section 
4041  A(a)(2)  of  ERISA. 


{4231.7   [Amended] 

10.  In  §4231.7.  paragraph  (c)(1)  is 
.amended  by  removing  the  word  "and"; 
paragraph  (c)(2)  is  amended  by 
removing  the  period  and  adding  in  its 
place  a  semicolon  and  the  word  "and"; 
paragraph  (d)  is  amended  by  removing 
the  words  "merger  or  transfer"  and 
adding  in  their  place  the  word 
"transaction",  by  adding  the  word 
"actuarial"  after  the  words  "the  most 
receiit"  and  before  the  word 
"valuation",  and  by  removing  the  words 
"performed  for  purposes  of  section 
412(b)  of  the  Code";  the  introductory 
text  of  paragraph  (e)(2)  is  amended  by 
adding  the  words  "de  minimis"  after  the 
words  "all  previous"  and  before  the 
words  "mergers  and  transfers"; 
paragraph  (e)(2)(i)  is  amended  by 
removing  the  words  "bom  the  plan" 
and  adding  in  their  place  the  words 
"from  a  plan";  and  paragraph  (e)(2)(ii)  is 
amended  by  removing  the  words  "to  the 
plan"  and  adding  in  dieir  place  the 
words  "to  a  plan".  As  so  revised, 
paragraphs  (c)(1).  (c)(2).  (d).  and  (e)(2)  of 
§  4231.7  read  as  follows: 

{  4231 .7    De  minimis  mergefs  and 


(c)  De  minimis  transfer  defined. 

•  •  • 

(1)  The  feir  maricet  value  of  the  assets 
transferred,  if  any.  is  less  than  3  percent 
of  the  fair  market  value  of  all  the  assets 
of  the  transferor  plan; 

(2)  The  present  value  of  the  accrued 
benefits  transferred  (whether  or  not 
vested)  is  less  than  3  percent  of  the  feir 


market  value  of  all  the  assets  of  the 
transferee  plan;  and 
•        •        •        •        • 

(d)  Value  of  assets  and  benefits.  For 
purposes  of  paragraphs  (b)  and  (c)  of 
this  section,  the  value  of  plan  assets  and 
accrued  benefits  may  be  determined  as 
of  any  date  prior  to  the  proposed 
effective  date  of  the  transaction,  but  not 
earlier  than  the  date  of  the  most  recent 
actuarial  valuation. 


(e)  Aggregation  required.  *  *  " 

*  *        •       •       • 

(2)  A  transfer  is  not  de  niininiU  if, 
when  aggregated  with  all  previous  de 
minimis  mergers  and  transfers  effective 
within  the  same  plan  year — 

(i)  The  value  of  all  assets  transferred 
from  a  plan  equals  or  exceeds  3  percent 
of  the  value  of  the  plan's  assets;  or 

(ii)  The  present  value  of  all  accrued 
benefits  transferred  to  a  plan  equals  or 
exceeds  3  percent  of  the  plan's  assets. 

11.  In  §  4231.8.  paragraphs  (d). 
(e)(l)(iii).  (e)(2).  (e)(6).  and  (f)  are 
revised  to  read  as  follows: 

{  4231 .8    Notice  of  merger  or  transfer. 

•  •        •        •        • 

(d)  Filing  date.  For  purposes  of 
paragraph  (a)  of  this  section,  the  notice 
is  not  considered  filed  until  all  of  the 
information  required  by  paragraph  (e)  of 
this  section  has  been  submitted. 
Information  filed  imder  this  part  is 
considered  filed — 

(1)  On  the  date  of  the  United  States 
postmark  stamped  on  the  cover  in 
which  the  information  is  mailed,  if — 

(i)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(ii)  The  information  was  mailed 
postage  prepaid,  properly  addressed  to 
the  PBGC;  or 

(2)  On  the  date  it  is  received  by  the 
PBGC,  if  the  conditions  stated  in 
paragraph  (d)(1)  of  this  section  are  not 
met  Information  received  on  a  weekend 
or  Federal  holiday  or  after  5:00  p.m.  on 
a  weekday  is  considered  filed  on  the 
next  regular  business  day. 


(iii)  The  plan  sponsor's  EIN  and  the 
plan's  PN  and.  if  difiisrent,  the  EIN  or 
PN  last  filed  with  the  PBGC.  If  no  EIN 
or  PN  has  been  assigned,  the  notice 
shall  so  indicate. 

(2)  Whether  the  transaction  being 
reported  is  a  merger  or  transfer,  whether 
it  involves  any  plan  that  has  terminated 
under  section  4041  A(a)(2)  of  ERISA, 
whether  any  significantly  affiacted  plan 
is  involved  in  the  transaction  (and,  if  so. 
identifying  each  such  plan),  and 
whether  it  is  a  de  minimis  transaction 
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as  defined  in  §4231.7  (and.  if  so, 
including  an  enrolled  actuary's 
certification  to  that  eSiect). 


(6)  For  each  plan  that  exists  before  a 
transaction  (unless  the  transaction  is  de 
minimis  and  does  not  involve  any  plan 
that  has  terminated  under  section 
4041  A(a)(2)  of  ERISA),  a  copy  of  the 
most  recent  actuarial  valuation  report 
that  satisfies  the  requirements  of 
$4231.5. 

(f)  Waiver  of  notice.  The  PBGC  may 
waive  the  notice  requirements  of  this 
section  and  section  4231(b)(1)  of  ERISA 
if— 

(1)  A  plan  sponsor  demonstrates  to 
the  satisfiu:tion  of  the  PBGC  that  failure 
to  complete  the  merger  or  transfer  in 
less  than  120  days  after  filing  the  notice 
will  cause  harm  to  participants  or' 
beneficiaries  of  the  plans  involved  in 
the  transaction; 

(2)  The  PBGC  determines  that  the 
transaction  complies  with  the 
requirements  of  section  4231  of  ERISA; 
or 

(3)  The  PBGC  completes  its  review  of 
the  transaction. 

§4231.8    [AnwndMf] 

12.  In  §  4231.8.  paragraph  (c)  is 
amended  by  removing  the  words  "by 
mail  or  submitted  by  hand";  paragraph 
(e)(3)  is  amended  by  removing  the 
words  "merger  or  transfer"  and  adding 
in  their  place  the  word  "transaction"; 
paragraph  (e)(4)  is  amended  by 
removing  the  words  "the  plan 
provision"  and  adding  in  their  place  the 
words  "each  plan  provision";  the 
introductory  text  of  paragraph  (e)(5)  is 
amended  by  removing  the  word  "One" 
and  adding  in  its  place  the  words  "For 
each  plan  that  exists  after  the 
transaction,  one";  paragraph  (e)(5)(i)  is 
removed  and  paragraphs  (e)(5)(ii)  and 
(e)(5)(iii)  are  redesignated  as  paragraphs 
(e)(5)(i)  and  (e)(5)(ii)  respectively; 
redesignated  paragraph  (e)(5)(i)  is 
amended  by  removing  the  words 
"merger  or  transfer"  and  adding  in  their 
place  the  word  "plan";  the  introductory 
text  of  paragraph  (e)(7)  is  amended  by 
removing  the  words  "a  significant 
transfisr"  and  adding  in  their  place  the 
words  "each  significantly  affected  plan 
that  exists  after  the  transaction"  and  by 
removing  the  reference  "§  4231.6(a)" 
and  adding  in  its  place  the  reference 
"§  4231.6(b)";  and  paragraphs  (e)(7Hi) 
through  (e)(7)(v)  are  amended  by 
removing  the  word  "each"  wherever  it 
occurs  and  adding  in  its  place  the  word 
"the",  and  by  removing  the  word 
"transfer"  wherever  it  occurs  and 
adding  in  its  place  the  word 


"transaction".  As  so  revised,  paragraphs 
(c),  (e)(3),  and  (e)(4).  the  introductory 
text  of  paragraph  (e)(5),  redesignated 
paragraph  (e)(5)(i).  and  paragraph  (e)(7) 
of  §  4231.8  read  as  follows: 

§4231.8    Notice  of  merger  or  tranatar. 

•        •        •        •        • 

(c)  Where  to  file.  The  notice  shall  be 
delivered  to  Reports  Processing. 
Insurance  Operations  Department, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW.,  Washington,  IX 
20005-4026. 


(e) 


(3)  The  proposed  effective  date  of  the 
transaction. 

(4)  A  copy  of  each  plan  provision 
stating  that  no  participant's  or 
beneficiary's  accrued  benefit  will  be 
lower  immediately  after  the  merger  or 
transfer  than  the  benefit  immediately 
before  the  transaction. 

(5)  For  each  plan  that  exists  after  the 
transaction,  one  of  the  following 
statements,  certified  by  an  enrolled 
actuary: 

(i)  A  statement  that  the  plan  satisfies 
the  applicable  plan  solvency  test  set 
forth  in  §  4231.6.  indicating  which  is  the 
applicable  test. 
•        •        •        •        • 

(7)  For  each  significantly  afiiected  plan 
that  exists  after  the  transaction,  the 
follo%ving  information  used  in  making 
the  plan  solvency  determination  under 
§  4231.6(b): 

(i)  The  present  value  of  the  accrued 
benefits  and  fair  market  value  of  plan 
assets  under  the  valuation  required  by 
§  4231.5(b).  allocable  to  the  plan  after 
the  transaction. 

(ii)  The  fair  market  value  of  assets  in 
the  plan  after  the  transaction 
(determined  in  accordance  with 
§4231.6(cM4)). 

(iii)  The  expected  benefit  payments 
for  the  plan  in  the  first  plan  year 
beginning  on  or  after  the  proposed 
effective  date  of  the  transaction 
(determined  in  accordance  with 
§  4231.6(c)(3)). 

(iv)  The  contribution  rates  in  effect  for 
the  plan  for  the  first  plan  year  beginning 
on  or  after  the  proposed  effective  date 
of  the  transaction.  * 

(v)  The  expected  contributions  for  the 
plan  in  the  first  plan  year  beginning  on 
or  after  the  proposed  efiiective  date  of 
the  transaction  (determined  in 
accordance  with  §  4231.6(c)(1)). 


§4231.8    [Amandad] 

13.  At  the  end  of  §  4231.8,  the  words 
"(Approved  by  the  Office  of 


Management  and  Budget  under  control 
number  1212-0022)"  are  removed. 

14.  In  §  4231.9.  the  first  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
removed  and  a  new  sentence  is  added 
in  its  place,  to  read  as  follows: 

§  4231 .9    Requeat  for  compiianoa 
determination. 

(a)  General.  The  plan  sponsor(s)  of 
one  or  more  plans  involved  in  a  merger 
or  transfer,  or  the  duly  authorized 
representative(s)  acting  on  behalf  of  the 
plan  sponsor(s),  may  file  a  request  for  a 
determination  that  the  transaction 
complies  with  the  requirements  of 
section4231  of  ERISA,  •  *  * 


(b)(2)(i)  and  (b)(2)(ii),  respectively,  and 
the  revised  paragraph  (b)  reads  as 
follows: 

§4231.9    Raquaat  for  compiianoa 


§4231.9    [Amended] 

15.  In  §  4231.9,  the  paragraph  heading 
of  paragraph  (b)  is  revised  to  read 
"Contents  of  request.";  paragraph  (b) 
(other  than  the  paragraph  heading),  and 
paragraphs  (b)(1).  (b)(2).  and  (b)(3).  are 
redesignated  as  paragraph  (b)(1),  and 
paragraphs  (b)(l)(i),  (b)(l)(ii),  and 
(b)(l)(iii),  respectively;  redesignated 
paragraph  (b)(1)  is  amended  by  adding 
the  paragraph  heading  "General.";  the 
introductory  text  of  redesignated 
paragraph  (b)(1)  is  amended  by 
removing  the  words  "de  minimus"  and 
adding  in  their  place  the  words  "de 
minimis";  redesignated  paragraph 
(b)(l)(ii)  is  amended  by  removing  the 
words  "the  certification  that"  and 
adding  in  their  place  the  words  "each 
certification  that  a  plan  involved  in"; 
redesignated  paragraph  (b)(l)(iii)  is 
amended  by  removing  the  words  "a 
significant  transfer"  and  adding  in  their 
place  the  words  "each  significantiy 
affected  plan"  and  by  removing  the 
words  "proposed  effective  date  of  the 
transfer"  and  adding  in  their  place  the 
words  "date  of  filing  the  notice  required 
under  §4231.8";  paragraph  (c),  and 
paragraphs  (c)(1)  and  (c)(2),  are 
redesignated  as  paragraph  (b)(2),  and 
paragraphs  (b)(2)(i)  and  (b)(2)(u), 
respectively;  the  introductory  text  of 
redesignated  paragraph  (b)(2)  is 
amended  by  removing  the  paragraph 
heading  and  adding  in  its  place  the 
heading  "De  minimis  merger  or 
transfer."  and  by  adding  the  words  "for 
each  plan  that  exists  after  the 
transaction"  after  the  words  "following 
statements"  and  before  the  comma;  and 
redesignated  paragraph  (b)(2)(i)  is 
amended  by  removing  the  words 
"merger  or  transfer"  and  adding  in  their 
place  the  word  "plan"  and  by  removing 
the  reference  "§  4231.6(b)"  and  adding 
in  its  place  the  reference  "§  4231.6(a)". 
Therefore,  paragraphs  (c)  introductory 
text,  (c)(1)  and  (c)(2)  are  redesignated  as 
paragraphs  (b)(2)  introductory  text. 


(b)  Contents  of  request — 

(1)  General.  A  request  for  a 
compliance  determination  concerning  a 
merger  or  transfer  that  is  not  de  minimis 
shall  contain  — 

(i)  A  copy  of  the  merger  or  transfer 
agreement; 

(ii)  A  simunary  of  the  required 
calculations,  including  a  complete 
description  of  assumptions  and 
methods,  on  which  the  enrolled  actuary 
based  each  certification  that  a  plan 
involved  in  the  merger  or  transfer 
satisfied  a  plan  solvency  test  described 
in  §4231.6;  and 

(iii)  For  each  significantiy  affected 
plan,  copies  of  all  actuarial  valuations 
performed  within  the  5  years  preceding 
the  date  of  filing  the  notice  required 
under  §4231.8. 

(2)  De  minimis  merger  or  transfer.  A 
request  for  a  compliance  determination 
concerning  a  de  minimis  merger  or 
transfer  shall  contain  one  of  the 
following  statements  fDr  each  plan  that 
exists  after  the  transaction,  certified  by 
an  enrolled  actuary: 

(i)  A  statement  that  the  plan  satisfies 
one  of  the  plan  solvency  tests  set  forth 
in  §  4231.6(a),  indicating  which  test  is 
satisfied. 

(ii)  A  statement  of  the  basis  on  which 
the  actuary  has  determined  that  benefits 
under  the  plan  are  not  reasonably 
expected  to  be  subject  to  suspension 
under  section  4245  of  ERISA,  including 
supporting  data  or  calculations, 
assiunptions  and  methods. 

§4231.9    [Amandad] 

16.  At  the  end  of  §  4231.9,  the  words 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1212-0022)"  are  removed. 

§4231.10    [Amandad]  ' 

17.  At  the  end  of  §  4231.10,  the  words 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1212-0022)"  are  removed. 

Issued  in  Washington  DC,  this  25th  day  of 
April.  1997. 
Joim  Seal, 

Acting  Executive  Director,  Penaon  Benefit 

CuarantyCorporation. 

[FR  Doc.  97-11352  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
MInweto  Management  Service 
30CFRPart251 

tm  1010-AC10 

Geological  and  Geophysical  (G&G) 
Explorationa  of  the  Outer  Continental 
Shelf 

AGBICY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Reopening  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  notice  reopens  to  May 
30, 1997,  the  deadline  for  the 
submission  of  comments  on  the 
proposed  revision  of  requirements 
governing  Geological  and  Geophysical 
Explorations  of  tibe  Outer  Continental 
Shelf,  that  were  published  February  11, 
1997. 

DATES:  We  will  consider  all  comments 
received  by  May  30, 1997.  We  will  begin 
reviewing  comments  at  that  time  and 
may  not  fully  consider  comments 
received  after  May  30, 1997. 

AOOItESSES:  Mail  or  hand-carry  written 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Street;  Mail  Stop  4700; 
Hemdon,  Viiginia  20170-4817; 
Attention:  Rules  Processing  Team. 

FOR  niRTHER  MFORMATKM  CONTACT: 

Kumkum  Ray,  Engineering  and 
Operations  Division,  at  (703)  787-1600. 

SUPPLEMENTARY  MPORMATKM:  MMS  has 
been  asked  to  extend  the  deadline  for 
respondents  to  submit  comments  on  the 
proposed  revisions  of  MMS's 
requirements  governing  geological  and 
geophysical  explorations  of  the  Outer 
Continental  Shelf  that  were  published 
February  11, 1997  (62  FR  6149).  The 
request  explains  that  more  time  is 
needed  to  allow  respondents  time  to 
prepare  detailed  and  comprehensive 
comments. 

Dated:  April  22, 1997. 
FP  n« Ill  II 

Qtief,  Engiiteering  and  Operations  Division. 
(FR  Doc.  97-11278  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart96 

46  CFR  Parts  2, 31. 71. 91. 107.  IIS. 
126, 175, 178,  and  189 

[CQ095-073] 

RM2115-AF44 

International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
PoMution  Prevention  (Intemational 
Safety  Management  (ISM)  Cod^ 

AQBICY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  The  Coast  Guard  proposes  to 
develop  regulations  which  parallel  the 
international  requirements  for  safety 
management  systems  required  of 
companies  and  their  U.S.  vessels  that 
are  engaged  on  foreign  voyages.  This 
action  is  mandated  fay  the  Coast  Guard 
Authorization  Act  of  1996.  These 
proposed  regulations  will  allow 
responsible  persons  and  their  U.S. 
vessel(s)  to  develop  safety  management 
systems  to  enhance  vessel  operating 
safety  and  reduce  pollution  incidents  in 
compliance  with  internationally  and 
nationally  mandated  deadlines.  The 
proposed  regulations  will  also  permit 
recognized  organizations  to  receive 
authorization  from  the  U.S.  to  audit 
safety  management  systems  and  issue 
international  convention  certificates. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  30, 1997. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  June  30, 1997. 

ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (OGD  95-073). 
U.S.  Coast  Guard  Headqxiarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  p.m.,  Monday  tlirough 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
You  must  also  mail  comments  on 
collection  of  infonnation  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington.  DC  20503, 
ATTN:  Desk  Officor,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  dodcet  for  this  rulemaldng. 
Comments,  and  dociunents  as  indicated 
in  this  preamble,  will  become  part  of 
this  dociwt  and  will  be  available  ft>r 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
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9:30  a.iii.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
material  proposed  for  incorporation  hy 
reference  is  available  for  inspection  at 
room  1210,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  MFORMATKIN  COMTACT:  Mr. 
Robert  M.  Gauvin,  Project  Manager. 
Vessel  and  Facility  Operating  Standards 
Division  (G-MSO-2),  at  (202)  267-1053. 
or  fex  (202) 267-4570. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CCD  95-073)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  conunents  and 
attachments  in  an  unbound  format,  no 
larger  than  S'/z  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  bearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  aimounced  by  a  later  notice  in  the 
Federal  Register. 

This  is  the  Coast  Guard's  first  "plain 
English"  regulation.  Clear,  more 
readable  regulations  are  essential  for  the 
success  of  our  government's  reinvention 
initiative.  We  encourage  your  comments 
on  this  new  way  of  writing  regulations. 

Background  and  Purpose 

This  proposed  rule  is  necessary  to 
fidfill  the  mandates  of  46  U.S.C.  3203, 
as  added  by  section  602  of  the  Coast 
Guard  Authorization  Act  of  1996,  Pub. 
L.  104-324. 110  StaL  3901.  The  purpose 
of  this  rule  is  to  establish  a  national 
safety  management  system  and 
requirements  for  the  development, 
documentation,  auditing,  certification 
and  enforcement  of  responsible  persons 
and  vessel  safety  management  systems 
consistent  with  the  U.S.  adopted 
international  regulations  of  Chapter  DC 


of  the  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS)  1974,  as 
amended.  Chapter  DC  of  SOLAS. 
"Management  for  the  Safe  Operation  of 
Ships,"  requires  that  all  vessels  to 
which  SOLAS  is  applicable,  and  their 
companies,  have  effective  safety 
management  systems  developed  to  meet 
the  performance  elements  of  the 
International  Safety  Management  (ISM) 
Code  (International  Maritime 
Organization  (IMO)  Resolution 
•A.74l(18)). 

Safety  management  systems  for  vessel 
transportation  operations  were  first 
formalized  in  November  1987,  in 
response  to  the  HERALD  OF  FREE 
ENTERPRISE  disaster,  when  the  IMO 
adopted  Resolution  A.596(15),  "Safety 
of  Passenger  Ro-Ro  Ferries."  This 
resolution  concluded  that  vessel  safety 
could  be  greatly  enhanced  by 
establishing  improved  vessel  operating 
practices.  It  further  requested  that  the 
IMO  Maritime  Safety  Committee  (MSC) 
and  Marine  Environmental  Protection 
Committee  (MEPC)  develop  guidelines 
for  shipboard  and  shore-based 
management  procedures  for  safer 
vessels  and  pollution  prevention. 

On  October  19,  1989,  the  MSC  and 
MEPC  guidelines  for  development  of 
enhanced  safety  management  practices 
were  adopted  by  the  IMO  as  Resolution 
A.647(16),  "Guidelines  on  Management 
for  the  Safe  Operation  of  Ships  and  for 
Pollution  Prevention."  This  first  set  of 
recommendations  provided 
performance  standards  for  the  maritime 
industry  on  vessel  safety  management 
systems  and  encouraged  continuous 
improvement  in  safety  management 
skills  within  the  maritime  Industry 
worldwide.  It  noted  that  vessel  safety 
could  be  increased  and  environmental 
pollution  decreased  for  all  vessels 
which  used  documented  company  and 
vessel  operating  management  practices. 
Safe  operating  practices,  implemented 
through  documented  procedures  and 
company  policies,  would  provide  better 
results  in  vessel  safety  than 
governments'  attempts  to  regulate 
operating  practices. 

IMO  Resolution  A.647(16)  was 
endorsed  by  the  U.S.  and  published  as 
an  enclosure  to  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  No.  1-90. 
"Recommendation  Concerning 
Management  Practices  for  Safe  Ship 
Operation  and  Pollution  Prevention," 
published  August  17,  1990.  NVIC  1-90 
recommendation^  were  intended  as 
guidelines  for  industry  use.  These 
guidelines  were  intended  to  document 
management  procedures  that  increased 
the  levels  of  safety  aboard  vessels  and 
reduced  pollution  incidents.  The  Coast 
Guard  concluded  that  operating 


efficiency  and  profitability  is  increased 
for  a  vessel,  if  the  owner  or  managing 
operator  provides  effective  supervision 
and  plans  a  safety  strategy  which 
anticipates  problems  and  provides 
direction  to  manage  important  day-to- 
day vessel  and  shore-based  operations. 
It  was  also  found  that  the  effective  use 
of  a  safety  management  system 
specifically  enhances  the  ability  of  a 
company's  shore-based  personnel  to 
respond  to  vessel  operational  needs  or 
emergencies. 

Since  the  adoption  of  IMO  Resolution 
A.647(16)  in  1989,  the  MSC  and  MEPC 
have  continued  to  refine  and  amend  the 
performance  standards  and  elements 
required  for  enhancement  of  safety 
management  systems.  This  was  because 
significant  marine  casualties  continued 
to  occur  despite  engineering  and 
technological  innovations.  The  Coast 
Guard's  analysis  of  marine  casualties 
over  the  past  30  years  illustrated  that 
the  national  and  international  maritime 
community  applied  engineering  and 
technological  solutions  to  promote 
safety  and  minimize  the  consequences 
of  marine  casualties.  In  an  effort  to 
further  reduce  casualties,  the  role  of  the 
"human  element"  in  the  maritime  safety 
equation  was  evaluated. 

Recent  casualty  studies  concluded 
that  in  excess  of  80  percent  of  all  high 
consequence  marine  casualties  may  be 
directiy  or  indirectiy  attributable  to  the 
"human  element." 

ConsequenUy.  the  international 
maritime  community  saw  the  need  to 
emphasize  shipboard  safety 
management  practices  to  minimize 
human  errors  or  omissions.  These  types 
of  errors  play  a  pari  in  viriually  every 
casualty,  including  those  where 
structural  or  equipment  failiue  may  be 
the  direct  cause. 

During  the  last  eight  years,  two 
subsequent  IMO  resolutions  were 
adopted  due  to  work  by  the  MSC  and 
MEPC  that  incorporated  the  earlier 
recommendations  and  guidelines.  These 
IMO  resolutions  are: 

•  IMO  Resolution  A.681(17).  adopted 
November  6, 1991,  "Procedures  for  the 
Control  and  Operational  Requirements 
Related  to  the  Safety  of  Ships  and 
Pollution  Prevention";  and 

•  IMORe8olutionA.741  (18).  adopted 
November  4, 1993,  "The  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  for  Pollution 
Prevention  (International  Safety 
Management  (ISM)  Code)." 

Adoption  of  these  resolutions 
increased  the  performance  elements 
reqiiired  to  enhance  the  marine 
management  skill  practices  docimiented 
as  part  of  the  safety  management 


system.  These  new  performance 
elements  included: 

•  Written  management  procedures 
that  document  relevant  national  and 
international  regulations  which  are 
applicable  to  vessel  operations; 

•  Designation  of  a  person  vidthin  the 
company  who  is  responsible  to  oversee 
and  maintain  the  safety  management 
system.  This  person  has  complete 
communication  authority  from  the 
lowest  employee  level  to  the  top 
management  of  the  company  to  ensure 
that  vessel  operation  problems  reach  all 
levels  of  management  unobstructed;  and 

•  Internal  company  auditing  and 
reporting  procedures  to  ensure 
continuous  improvement  to  the  safety 
management  system  by  owner  and 
managers. 

The  U.S.  has  been  at  the  forefront 
providing  input,  analysis  and  direction 
for  MSC  and  MEPC  development  of 
these  resolutions.  The  U.S.  recognized 
that  the  human  element  needed  to  be 
addressed  and  initiated  the  Prevention 
Through  People  (PTP)  program  which 
examines  and  defines  the  critical  role 
that  the  human  element  plays  in 
maritime  safety.  The  PTP  concept 
asserts  that  safe  and  profitable 
operations  require  a  systematic 
approach  toward  the  constant  and 
balanced  interaction  between  the 
elements  of  management,  the  work 
environment,  individual  behavior,  and 
appropriate  technology.  The  ISM  Code 
provides  this  systematic  approach  to  the 
mariner  with  the  policy  and  procedures 
needed  to  undentand  their  duties  and 
address  the  human  element  issues  and 
risks  that  can  prevent  casualties  from 
occurring.  The  voluntary  certification  of 
safety  management  systems  by  U.S. 
vessels  in  domestic  trade  supports  the 
PTP  strategies  to  bring  government  and 
industry  together  in  making  cultural 
change  and  partnerships  to  address  the 
human  element  in  maritime  operations 
and  pollution  prevention. 

Accordingly,  the  Coast  Guard 
endoraed  the  guidance  provided  by  the 
ISM  Code  in  IMO  Resolution  A.741(18), 
and  provided  it  as  a  reference  in  NVIC 
No.  2-94  published  March  15, 1994, 
"Guidance  Regarding  Voluntary 
Compliance  with  the  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  for  Pollution 
Prevention."  NVIC  2-94  canceled  the 
earlier  NVIC  1-90. 

In  May  1994,  Chapter  DC  of  SOLAS, 
"Management  for  the  Safe  Operation  of 
Ships."  was  adopted  at  the  IMO's 
Conference  of  Contracting  Governments 
to  SOLAS,  1974.  Chapter  IX  of  SOLAS 
mandates  that  all  vessels  subject  to 
SOLAS,  and  their  companies,  have 
effective  safety  management  systems 


developed  and  in  use  that  conform  to 
the  performance  elements  of  the  ISM 
Code  (IMO  Resolution  A.741(18)). 
Comptmies  whose  U.S.  flag  vessels  trade 
internationally  (engaged  on  a  foreign 
voyage)  and  are  subjmrt  to  SOLAS,  must 
have  their  safety  management  system 
externally  audited  and  must  receive  the 
appropriate  international  certificates 
from  the  U.S.  or  from  a  recognized 
organization  authorized  to  act  on  behalf 
of  the  U.S. 

The  adoption  of  Chapter  DC  of  SOLAS 
vtrill  become  efiiective  for  companies 
whose  vessels  are  subject  to  the 
provisions  of  SOLAS  and  are  engaged  in 
international  trade  as  follows: 

•  Beginning  July  1. 1998,  for  vessels 
transporting  more  than  12  ftassengera; 
and  tankers,  bulk  freight  vessels,  or  high 
speed  freight  vessels  of  at  least  500  gross 
tons;  and 

•  Beginning  July  1,  2002,  for  freight 
vessels  and  self-propelled  mobile 
ofiishore  drilling  units  of  at  least  500 
gross  tons. 

The  ISM  Code  marks  a  significant 
philosophical  shift  in  the  maritime 
community's  approach  by  recognizing 
the  human  element's  role  in  preventing 
marine  casiialties  and  ensiuing  vessels 
are  operated  responsibly  in  accordance 
with  domestic  and  international 
standards.  The  ISM  Code  is  seen  as  a 
major  contributor  to  industry's  self- 
evaluation  and  action  to  address  the 
human  element  concerns.  It  is  intended 
to  change  the  current  approach  of 
regulatory  compliance  firam  industry's 
passive  defect  notification  and 
correction  response  mode  to  an 
aggressive  approach  to  safety.  Under 
this  proactive  approach,  potential 
discrepancies  are  resolved  by  the 
companies  themselves  before  casualties 
can  occur. 

The  ISM  Code  performance  elements 
require  the  development  of  safety 
management  systems  which  dociunent 
and  conununicate  the  owner's  policy, 
chain  oT  authority,  and  operational  and 
emergency  procedures.  It  also  requires 
management  reviews,  internal  audits 
and  corrections  of  non-conformities  in  a 
company's  management  procedures. 
The  docxunentation  of  a  safety 
management  system  provides  the  basis 
for  auditing  the  employee's  knowledge, 
ashore  and  afloat,  of  the  company's 
procedures  and  policies.  It  illustrates 
owner,  manager  and  vaastet 
responsibilities  specifically  and  ensures 
that  all  national  and  international 
standards  are  doctunented  in  the 
system's  procedures. 

To  ensure  that  the  U.S.  public  and 
maritime  industry  understood  the 
mandatory  requirements  of  the  ISM 
0>de,  the  Coast  Guard  published  a 


notice  in  the  Federal  Ragjeter  on 
October  5, 1995  (60  FR  52143).  This 
notice  explained  the  adoption  of  the 
ISM  Code  by  the  Contracting  Parties  of 
SOLAS,  and  scheduled  four  public 
meetings  held  at  the  following  times 
and  locations: 

•  October  30. 1995. — ^Federal 
Biulding,  Seatde.  Washington: 

•  November  1. 1995, — ^Port  Authority 
Building,  Long  Beach,  California; 

•  November  13. 1995. — ^Holiday  Inn 
Downtown.  New  Orleans,  Louisiana; 
and 

•  November  16, 1995, — Port 
Authority  Building,  New  Yoric  C3ty, 
New  York. 

At  these  public  meetings,  the  Coast 
Guard  received  comments  on 
implementation  of  the  international 
requirements  and  provided  a 
presentation  on  the  U.S.'s  voluntary 
safety  management  system  guidelines  in 
NVIC  2-94.  Comments  received  at  these 
meetings  were  audio  taped  and  are  a 
part  of  this  docket. 

On  January  26. 1996,  RADM  James  C. 
Card,  the  Assistant  (Commandant  for 
Marine  Safety  and  Enviroiunental 
Protection  (Ci-M).  sent  a  personal  letter 
to  each  owner  of  a  U.S.  vessel  required 
to  be  certificated  by  the  international 
requirements  of  the  ISM  Code.  This  was 
done  to  msure  that  the  U.S.  flag  vessel 
owners  imderstood  that  the  U.S.  had 
adopted  Chapter  DC  of  SOLAS,  and  the 
ISM  Code  would  be  mandatory  for  their 
companies  and  U.S.  vessels. 

Discussion  of  Propoaed  Rules 

The  incorporation  of  the  ISM  Code's 
tenets  into  U.S.  regulations  is  required 
by  section  602  of  the  Coast  Guard 
Authorization  Act  of  1996.  This  section 
added  Chapter  32  "Management  of 
Vessels"  to  Tide  46  U.S.  Code.  The 
Secretary  of  Transportation  is  required 
by  46  U.S.C.  3203  to  prescribe 
regidations  that  establish  a  safety 
management  system  for  the  responsible 
persons  and  vessels  to  which  Subtitie  II 
of  46  applies.  The  safisty  management 
system  must  be  consistent  with  the  ISM 
Code  and  must  include: 

•  A  safety  and  environmental 
protection  policy; 

•  Instructions  and  procedures  to 
ensure  safe  operation  of  vessels  and 
protection  of  the  environment  in 
compliance  with  international  and  U.S. 
law; 

•  Defined  levels  of  authority  and 
lines  of  communication  between,  and 
among,  personnel  onshore  and  on  the 
vessel; 

•  Procedures  to  report  accidents  and 
nonconformities  with  46  U.S.C  chapter 
32; 
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•  Procedures  to  prepare  for  and 
respond  to  emersency  situations;  and 

•  Procedures  for  internal  audits  and 
management  reviews  of  the  system. 

The  Secretary  of  Transportation's 
authority  under  46  U.S.C  Chapter  32 
and  46  U.S.C.  3103  was  delegated  to  the 
Commandant  of  the  Coast  Guard  in  title 
49,  Code  of  Federal  Regulations  (CFR). 
§  1.46  (ffi)  and  (ggg),  published  as  a  final 
rule  in  the  Federal  Register  on  April  24, 
1997  (62  FR  19935). 

Safety  Muugement  System 

The  Coast  Guard  is  implementing  the 
requirements  for  safety  management 
systems  and  related  requirements  to 
implement  the  provisions  of  Chapter  DC 
of  SOLAS,  in  new  33  CFR  part  96.  To 
establish  safety  management  system 
requirements,  the  Coast  Guard  is 
proposing  to  use  existing  industry  based 
standards  or  previously  adopted 
international  standards  to  the  greatest 
extent  possible.  Under  the  proposed 
rules,  responsible  persons  and  their  U.S. 
vessels  subject  to  Chapter  DC  of  SOLAS 
and  IMO  Resolution  A.741(18)  will  be 
able  to  meet  these  international 
requirements  at  the  same  time  they 
comply  with  parallel  U.S.  statutory 
requirements  and  regulations.  For  those 
vessels  or  companies  that  are  not  subject 
to  the  SOLAS  requirements  and  not 
required  to  meet  these  regulations,  the 
proposed  §  96.210(c)  permits  them  to 
voluntarily  meet  the  standards  of  part 
96  and  Chapter  DC  of  SOLAS.  Proposed 
§§96.220,  96.230,  96.240,  and  96.250 
establish  the  safety  management  system, 
and  detail  the  specific  objectives, 
functional  requirements,  doounentation 
and  reporting  reqiiired  for  consistency 
with  the  ISM  Code  and  to  comply  widi 
Federal  law. 

46  U.S.C  3204  requires  that 
responsible  [>ersons  submit  a  safiety 
management  plan  to  the  Secretary 
describing  how  they  will  comply  with 
the  regulations  pertaining  to  the  safety 
management  system.  The  Secretary 
must  review  this  plan  to  determine  if  it 
is  consistent  with  and  will  assist  in 
implementing  the  safiety  management 
system.  Oace  compliance  is  assured, 
then  the  Secretary  issues  a  Safiety 
Management  Certificate  and  a  Document 
of  Compliance  certificate. 

Responsible  persons  are  owners  of 
vessels  or  other  persons,  organizations 
or  companies  who  have  assumed 
responsibility  for  the  operation  of  a 
vessel  from  the  owner.  Responsible 
persons  who  are  not  owners  have  agreed 
to  take  over  the  duties  and 
responsibilities  imposed  by  the  safety 
management  system  and  the 
requirements  of  these  proposed  rules. 
To  be  consistent  with  these  proposed 


regulations  and  the  elements  of  the  ISM 
Code,  and  for  ease  of  understanding  by 
the  user  of  the  regulations,  the  term 
"company(mes)"  will  be  used  in  the 
place  of  responsible  persQn(s)  where 
needed  for  grammatical  correctness  and 
readability  of  the  proposed  regulations. 

Chapter  DC  of  SOLAS  does  not  contain 
requirements  for,  or  a  definition  of,  a 
"safety  management  plan."  SOLAS  does 
require,  however,  specific 
dociunentation  as  part  of  an  individual 
vessel's  or  company's  safety 
management  system.  The  nature  of  this 
documentation  describes  how  the  vessel 
or  company  will  comply  with  the 
requirements  of  the  ISM  Code.  Proposed 
§§  96.240  and  96.250  adopt  SOLAS 
documentation  and  reporting 
requirements,  which  require  the  vessel 
or  company  to  demonstrate  how  it 
complies  with  the  ISM  Code.  As 
proposed  here,  the  documentation  and 
reporting  requirements  of  proposed 
§§  96.240  and  96.250  will  suffice  as  the 
"safety  management  plan"  required  by 
46  U.S.C.  3204. 

Proposed  §§96.330  and  96.340  set 
forth  requirements  for  a  responsible 
person  or  company  to  obtain  a 
Dociunent  of  Compliance  certificate  or 
Safety  Management  Certificate. 
Proposed  §§96.350  and  96.360  provide 
criteria  for  Interim  Dociunent  of 
Compliance  certificates  and  Interim 
Safety  Management  Certificates.  These 
sections  parallel  IMO  Resolution 
A.788(19),  "Guidelines  on 
Implementation  of  the  International 
Safety  Management  (ISM)  Cknie  by 
Administrations,"  adopted  November 
23. 1995. 

Organizatioiis  Acting  on  Behalf  of  the 
U.S. 

Section  603  of  the  Coast  Guard 
Authorization  Act  of  1996  (46  U.S.C. 
3103)  permits  the  Secretary,  and  the 
(Commandant  through  authority 
delegated  from  the  Secretary  as  noted 
above,  to  rely  on  reports,  documents 
and  records  of  other  reliable  persons  as 
evidence  of  compliance  with  Subtide  II 
of  Tide  46.  U.S.  Code.  Under  Uie 
authority  of  46  U.S.C  3103,  this 
rulemaking  will  allow  organizations 
previously  recognized  by  the  Coast 
Guard  under  46  CFR  part  8,  to  obtain 
authorization  under  proposed  33  CFR 
part  96,  subpart  D  to  audit  safety 
management  systems  and  issue 
Document  of  (Compliance  certificates 
and  Safiaty  Management  Certificates  on 
behalf  of  die  U.S. 

The  Coast  Guard  wUl  only  authorize 
organizations  that  are  reco^iized  in 
accordance  with  46  CFR  part  8,  subpart 
B.  "Recognition  of  a  Classification 
Society."  Experience  within  othn 


industries  has  shown  that  subject  matter 
expertise  is  essential  for  proper 
functioning  of  a  quality  or  safety 
management  certification  scheme.  Use 
of  the  criteria  in  46  CFR  part  8,  subpart 
B.  will  ensure  that  the  organizations 
selected  to  be  authorized  by  these 
proposed  rules  will  have  the  expertise 
and  capabilities  to  properly  carry  out 
this  function  for  the  U.S. 

Because  the  Coast  (kiard  proposes  to 
authorize  recognized  organizations  to 
issue  safety  management  system 
certificates,  certification  will  not  be 
completed  directiy  by  the  Coast  Guard. 
Coast  Guard  personnel  would  require 
extensive  training  and  resources  which 
already  exists  in  the  commercial 
industry.  Ck>nunercial  organizations 
recognized  under  46  CFR  part  8,  and 
authorized  under  these  proposed  rules, 
already  have  the  training  and  resources 
available  to  carry  out  the  auditing 
requirements  consistent  with  the 
international  guidelines  of  the  ISM 
Code.  By  permitting  organizations  to 
carry  out  this  function,  the  Coast  Guard 
will  be  able  to  effectively  oversee  the 
proper  execution  of  regidatory 
implementation  and  certification.  The 
implementation  of  these  proposed 
regidations  will  better  utilize  Coast 
Guard  resources  to  oversee  these  and 
other  marine  functions  carried  out  by 
others  on  behalf  of  the  U.S. 

Proposed  33  CFR  part  96,  subpart  D 
sets  the  standard  for  organizations  that 
will  be  authorized  to  act  on  behalf  of  the 
Coast  Guard  for  the  Flag 
Administration.  This  parallels  the 
standards  of  IMO  Resolution  A.739(18). 
"Guidelines  for  the  Authorization  of 
Organizations  Acting  on  Behalf  of  the 
Administration,"  adopted  November  4. 
1993,  and  is  incorporated  by  reference 
into  the  proposed  rules.  These 
international  guidelines  establish  the 
minimiiin  standards  that  each 
organization  is  reviewed  for  and  must 
meet  in  order  to  complete  safety 
management  audits,  marine  surveys  or 
inspections,  and  certifications  on  behalf 
of  a  Flag  Administration. 

The  authorization  of  foreign  based 
classification  societies  under  these 
proposed  rules  in  subpart  D  will  be 
subject  to  the  reciprocity  requirements 
of  §  96.430(a)(5).  This  section  is  based 
on  46  U.S.C  3316  as  amended  by  the 
Coast  Guatd  Authorization  Act  of  1996. 
This  statute  requires  reciprocity  to  the 
American  Bureau  of  Shipping  for 
certain  delegations  of  authority  to 
foreign  based  classification  societies. 

Proposed  §  96.440  establishes 
requirements,  consistent  writh  the 
guidelines  in  IMO  Resolution  A.739(18). 
for  organizations  seeking  authorization 
to  act  on  behalf  of  the  U^.  Propoeed 


§§  96.430,  96.440,  and  96.450  establish 
requirements  for  authorization  requests 
and  agreements  of  authorization 
between  recognized  organizations  and 
the  Coast  Guard.  Following  the 
international  guidelines  incorporated 
into  these  proposed  sections  will  ensiue 
that  organizations  selected  by  the  (Coast 
Guard  to  act  on  behalf  of  the  U.S.  have 
the  qualifications  acceptable  by  all 
parties  to  SOLAS  worldwide. 

In  order  to  ensure  that  authorized 
organizations  maintain  the  high 
standards  necessary  to  perform  audits 
and  issue  certificates  on  behalf  of  the 
U.S.,  proposed  §  96.470  provides  for  an 
annual  (Coast  Guard  evaluation  of  an 
organization's  audit  procediues.  If  the 
organization  feils  to  maintain  the 
standards  established  in  part  96,  subpart 
D,  the  Coast  Guard  can  terminate  the 
organization's  authorization  under 
proposed  §  96.470.  Certificates  issued  by 
that  organization  will  remain  valid  imtil 
the  certificate  expiration  date  or  the 
next  periodic  safety  management  audit 
date,  whichever  occiu«  first.  An 
organization  which  has  its  authorization 
terminated  is  required  under  proposed 
§  96.490  to  provide  a  written 
explanation  of  its  loss  of  authorization 
and  a  list  of  organizations  authorized  to 
act  on  behalf  of  the  U.S.  to  the 
responsible  persons  for  companies  and 
vessels  certificated  by  that  organization. 
The  organization  must  explain  the 
status  of  the  companies  and  vessels,  and 
how  certificates  can  be  transferred  to 
another  U.S.  authorized  organization. 

Proposed  §  96.495  estabhshes  the 
appeal  procedures  for  a  responsible 
person  who  does  not  agree  with  actions 
taken  by  the  authorized  organizations 
for  their  company's  or  vessel's  safety 
management  system.  By  permitting 
responsible  persons  to  appeal  direcUy  to 
the  Commandant,  Coast  Guard  oversight 
of  actions  by  authorized  organizations  is 
ensured. 

Safety  Managemrat  Audits  for  UJS. 
(Companies 

In  order  to  verify  that  a  vessel  or  the 
company  represented  by  a  responsible 
person  is  in  compliance  with  the 
requirements  of  die  safety  management 
system  established  under  proposed 
§§96.220,  96.230.  96.240.  and  96.250. 
safety  management  audits  Will  be 
performed  by  the  authorized 
organizations  under  proposed  §  96.320. 
This  requires  that  audits  be  performed 
consistent  with  IMO  Resolution 
A.788(19). 

In  addition  to  safety  management 
audits  performed  initially  to  verify 
compliance  with  the  safety  management 
system.  46  U.S.C.  3205(c)  requires 
periodic  reviews  to  determine 


continued  compliance  with  the  safety 
management  system.  The  proposed 
ndes  require  a  responsible  person  to 
request  periodic  safety  management 
audits,  to  be  performed  in  accordance 
with  proposed  §  96.320.  Periodic  audits 
are  defined  in  proposed  §§  96.330(f)  and 
96.340(e)(2). 

In  the  event  that  a  responsible  person 
fails  to  request  a  periodic  audit,  or  if  a 
major  non-conformity  is  found  within  a 
company's  or  vessel's  safety 
management  system  during  a  safety 
management  audit,  the  (Coast  Guard  may 
revoke  the  company's  Dociunent  of 
Compliance  certificate  or  a  vessel's 
Safety  Management  Certificate.  If  a 
Dociunent  of  Compliance  certificate  is 
revoked,  all  Safety  Management 
Certificates  issued  to  the  vessel(s) 
owned  and  operated  by  that  responsible 
person,  wUl  become  invalid  under 
proposed  §  96.340(e)(3).  This  is  because, 
without  a  valid  Dociunent  of 
Compliance  certificate,  all  such  vessels 
are  operating  under  a  non-conforming 
safety  management  system.  After  a 
company  resumes  operations  under  a 
valid  Document  of  (Compliance 
certificate,  the  responsible  person  for 
the  company's  vessel(s)  must  request 
and  complete  a  satisfactory  safety 
management  audit  prior  to  receiving  a 
valid  Safety  Management  Certificate. 

Compliance  and  Enforcement 

To  ensure  compliance  with  the  ISM 
Code  requirements  by  vessels  in  U.S. 
waters,  proposed  §  96.380  permits  the 
(Coast  Guard  to  board  U.S.  and  foreign 
vessels  to  determine  if  the  safety 
management  system  is  being  ol»erved 
and  practiced  diuing  vessel  operations. 
During  this  process,  the  Coast  Guard 
will  also  verify  that  a  valid  copy  of  the 
company's  Document  of  Compliance 
certificate  and  a  vaUd  vessel  Safefy 
Management  (Certificate  are  on  board.  A 
vessel  may  be  detained  under  authority 
of  this  proposed  section,  if  its  personnel 
are  not  following  its  safefy  management 
system  or  if  the  vessel  is  not  carrjring 
the  appropriate  certificates.  Proposed 
§  96.390  authorizes  the  Coast  Guard  to 
deny  entry  of  a  vessel  into  a  port  or 
terminal  under  the  authorify  of  46 
U.S.C.  3204(c). 

For  vessels  from  a  country  not  a  parfy 
to  Chapter  DC  of  SOLAS,  proposed 
§  96.370  requires  those  vessels  to  have 
evidence  of  a  safsfy  management  83rstem 
consistent  with  the  ISM  Code.  Failure  to 
comply  yriU  sul^ect  these  vessels  to  the 
compliance  and  enforcement 
procedures  of  proposed  §  96.380. 

Amendments  to  Existing  Regolations 

A  second  category  of  proposed  rules 
will  amend  existing  geiwral  SOLAS 


certification  regulations  to  incorporate 
the  requirements  for  safefy  management 
systems  in  various  parts  of  46  (CFR  for 
specific  vessel  types.  These  regulatory 
amendments  wUl  expand  up<Hi  current 
applicabilify  of  SOLAS  certification  and 
the  safefy  management  certification  for 
each  U.S.  vessel  type  engaged  in 
international  trade,  and  are  referenced 
to  33  CFR  part  96  as  follows: 
.  •  Vessel  Inspections,  International 
Convention  for  the  Safefy  of  Life  at  Sea, 
1974.  (46  (CFR  2.01-25); 

•  Tank  vessel,  Safefy  Management 
Certificate  (46  CFR  31.40-30); 

•  Passenger  vessel,  Safefy 
Management  Certificate  (46  (CFR  71.75- 

13)r 

•  Freight  vessel,  Safefy  Management 

Certificate  (46  CFR  91.60-30): 

•  Self-propelled  mobile  ofkhore 
drillii^  unit,  Safefy  Management 
Certificate  (46  CFR  107.415); 

•  Small  passenger  vessel,  Safefy 
Management  Certificate  (46  CFR 
115.925); 

•  Offshore  supply  vessel.  Safefy 
Management  Certificate  (46  CFR 
126.480); 

•  Small  passenger  vessel,  Safefy 
Management  Certificate  (46  (CFR 

176.925);  and 

•  Oceanographic  research  vessel^ 

Safefy  Management  (Certificate  (46  (CFR 
189.60-30). 

The  third  category  of  proposed  rules 
specifically  involves  safefy  management 
system  certification  for  approximately 
72  U.S.  small  passenger  vessels  and 
their  responsible  persons.  These  U.S. 
small  passenger  vessels  involved  in 
international  trade  are  divided  into  two 
categories: 

•  Small  passenger  vessels  which  must 
meet  46  CFR.  subchapter  T.  parts  175 
through  185  (known  in  the  U.S.  marine 
industry  as  "T  boats");  and 

•  Small  passenger  vessels  which  must 
meet  46  CCFR.  subchapter  K.  parts  114 
through  122  (known  in  the  U.S.  marine 
industry  as  "K  vessels"). 

The  Coast  Guard  reviewed  the 
management  strategies  used  by  U.S. 
small  passenger  vessels  Qess  than  100 
gross  tons)  certificated  under  SOLAS  for 
international  trade.  The  Coast  Guard's 
G-M  Business  Plan  requires  that  there 
be  a  recognition  between  different  types 
of  passenger  vessels  to  determine  the 
types  of  risks  and  management 
strat^es  affacting  their  operations.  Of 
the  72  U.S.  small  passenger  vesseb 
potentiaUy  affacted  by  tlds  proposed 
rulemaking,  approximately  54  vesAls 
fell  into  the  "T  boat"  category.  This 
review  showed  that  T  boats  which  cany 
less  than  49  passengers  overnight  and 
not  more  than  150  passengera.  and 
operate  on  routes  less  than  20  miles 
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from  shore  in  international  trade,  are 
typically  manned  and  operated  by  small 
companies  made  up  of  one  to  five 
employees.  In  these  cases,  the 
responsible  person  for  the  vessel  is 
usually  the  vessel's  operator  or  master, 
who  is  involved  in  every  decision  and 
action  related  to  the  management  and 
operation  of  that  vessel.  In  light  of  the 
nature  of  these  vessels'  operations,  and 
the  fact  that  the  owner  oversees  the 
vessels  everyday,  a  safety  management 
system  meeting  the  requirements  of 
these  proposed  rules  could  be  seen  as 
overwhelming  for  a  small  company  with 
limited  resources. 

Historical  vessel  casualty  information 
on  these  small  passenger  vessels  was 
reviewed  to  determine  any  basis  of  risk. 
The  review  did  not  indicate  a  larger 
than  normal  risk  when  compared  to 
other  T  boats  in  operation  within  U.S. 
domestic  waters  only.  This  review  of 
historical  casualty  information  included 
only  vessel  incidents  involving 
groundings,  allisions,  collisions, 
propulsion  equipment  failures, 
pollution  incidents,  fires  and 
navigational  errors.  This  review  of 
casualty  information  did  not  include 
incidents  which  occurred  on  these 
vessels  that  were  reported  as  marine 
casualties,  which  included  only 
personal  injuries,  such  as:  Diving 
accidents;  slips  and  falls;  passenger 
medical  ailments;  passenger  illnesses;  or 
other  such  non-vessel  related  mishaps 
to  passengers. 

Other  factors  determined  from  this 
review  support  the  concept  of  hands-on, 
responsible  person  management  of  T 
boats.  They  include:  Vessel  employees 
with  long  tenures  of  employment  (a 
number  t)f  these  vessels  are  family 
owned  and  operated);  vessels  operate  on 
short  routes,  close  to  shore  on  protected 
waters;  a  low  number  of  passengers  are 
carried;  and  a  short  amount  of  time  is 
spent  underway  from  shore  or  from  the 
vessel's  home  dock. 

This  review  reinforced  our  belief  that 
the  existing  oversight  management 
strategies  and  hands-on  operation  of  T 
boats  by  their  responsible  persons,  can 
be  considered  equivalent  to  providing 
safety  management  systems  for  these 
specific  54  small  passenger  vessels. 

Small  passenger  vessels  subject  to  the 
requirements  of  46  CFR  subchapter  T 
have  traditionally  been  allowed 
equivalencies  to  SOLAS  requirements  in 
accordance  with  Chapter  I,  Regulation  5 
of  SOLAS.  This  is  allowed,  if  the 
equivalence  is  at  least  as  effective  as 
that  required  by  the  regulations.  The 
existing  SOLAS  equivalency  provision 
for  these  small  passenger  vessels  is 
found  at  46  CFR  176.930.  Because 
equivalencies  for  "T  boats"  are 


currently  allowed,  the  Coast  Guard 
proposes  to  amend  46  CFR  176.930  to 
allow  "T  boat"  owners  to  apply  for  an 
equivalence  to  the  requirements  of  33 
CFR  part  96.  at  their  option.  The  Coast 
Guard  plans  on  partnering  with  the 
responsible  persons  of  this  limited 
number  of  T  boats  to  develop  safety 
management  systems  that  are  equivalent 
to  manage  the  risks  these  vessels  see  in 
their  limited  operations.  Specific 
actions  for  equivalence  applications  will 
be  provided  by  the  Coast  Guard  as  a 
separate  directive  from  this  rulemaking 
action,  if  the  proposed  revision  to 
§  176.930  is  incorporated  in  the  final 
rule. 

The  remaining  18  small  passenger 
vessels  applicable  to  these  proposed 
rules  are  regulated  under  subchapter  K. 
"K  vessels"  are  normally  owned  and 
operated  by  larger  companies  with 
similar  management  issues  associated  to 
those  of  deep  draft  fleets,  such  as:  large 
number  of  passengers  carried;  large 
number  of  persons  employed,  onshore 
and  onboard  the  vessels;  imrestricted 
international  routes  with  overnight 
underway  capability;  day  to  weekly 
underway  operations  from  shore;  and 
the  responsible  persons  reliance  on  a 
management  company  to  oversee  and 
manage  the  day  to  day  operation  of  the 
vessel.  Furthermore,  due  to  the 
complexity  of  the  operation  of  these 
vessels,  the  crews  require  a  higher  level 
of  training  and  management  by  the 
company. 

A  nistoriqal  vessel  casualty  review 
showed  that  K  vessels  in  international 
trade  had  a  higher  risk  of  casualties  than 
vessels  of  simUar  size  in  operation 
within  U.S.  domestic  waters.  The 
casualties  reviewed  for  this 
determination  were  also  vessel  related 
casualties  and  did  not  include  passenger 
injury  or  illness  related  incidents. 

Sniall  passenger  vessel  owners  not 
wishing  to  apply  for  an  equivalence 
allowed  for  T  boats  or,  whose  vessels 
must  comply  with  46  CFR  subchapter  K, 
must  meet  the  safety  management 
system  requirements  of  the  proposed 
regulations  in  33  CFR  part  96. 
Comments  on  this  proposal  are 
specifically  requested. 

Incorporation  by  Refisrence 

Material  that  would  be  incorporated 
by  reference  is  listed  in  §96.130.  The 
material  is  available  for  inspection 
where  indicated  under  ADDRESSES. 
Copies  of  the  material  are  available  fit>m 
the  sources  listed  in  §96.130. 

Before  publishing  a  binding  rule,Jhe 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3{f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

A  draft  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES.  A 
siunmary  of  the  Evaluation  follows: 

The  Coast  Guard  estimates  that  the 
proposed  regulations  will  affect 
approximately  370  U.S.  vessels 
registered  for  international  trade,  which 
are  owned  by  approximately  153 
different  owners.  Of  these  owners, 
approximately  96  own  190  U.S.  vessels 
which  will  be  required  to  comply  with 
these  proposed  rules  by  July  1 ,  1998.  Of 
the  remaining  180  U.S.  vessels,  57 
owners  must  comply  by  July  1,  2002. 
The  proposed  regulations  will  also 
afiiect  any  owners  or  vessels  that 
voluntarily  opt  to  meet  the  requirements 
of  proposed  33  CFR  part  96. 

The  Coast  Guard  expects  that  the  total 
costs  for  ISM  Code  implementation  falls 
into  two  categories  for  each  company 
affected.  The  first  category  involves 
costs  incurred  by  the  responsible 
persons  to  have  their  company  and 
vessel(s)  safety  management  system 
externally  audited  and  certificated.  The 
second  category  involves  the 
development  and  training  costs  for 
safety  management  systems. 

Audit  and  Certification  Costs 

The  Coast  Guard  surveyed  a  small 
representative  group  of  companies  that 
operate  U.S.  vessels  and  the  three 
organizations  (American  Bureau  of 
Shipping  (ABS),  Det  Norske  Veritas 
(DNV),  and  Lloyd's  Register  of  Shipping 
(LRS)),  that  had  been  accepted  to 
complete  the  volimtary  auditing  and 
certification  of  safety  management 
systems  in  accordance  with  NVIC  2-94. 
Because  actual  audit  and  certification 
costs  are  internal  to  the  company's 
profit  and  loss  determinations,  and 
therefore  proprietary,  the  companies 
surveyed  provided  cost  estimates  only. 
The  three  organizations  provided  cost 
estimates  for  services  involving  initial 
audits  and  certification  for  companies 
and  their  vesseUs).  All  cost  data 
provided  varied  widely  due  to  the  size 
of  the  company,  number  of  persoimel, 
type  of  vessels  and  the  number  of 


vessels  owned  and  engaged  in 
international  trade. 

To  clearly  describe  the  costs  of  audit 
and  certification,  companies  have  been 
separated  into  three  categories  of  large, 
mediiun  and  small  sized  companies, 
based  on  the  munber  of  personnel 
required  to  operate  a  company  and  the 
number  of  vessels  a  company  operates. 

Large  size  companies.  Included  here 
are  71  companies  which  own 
approximately  275  U.S.  vessels  that 
must  meet  the  requirements  of  these 
proposed  rules.  These  companies 
operate  deep  draft  tankers  Qiquid  and 
gas  carriers),  freight  vessels  (container, 
roll-on/roll-off  (RO-RO),  combination, 
break  bulk  carriers),  bulk  vessels  (ore 
and  grain  carriers),  and  self-propelled 
mobile  offshore  drilling  units. 

It  is  estimated  that  the  external  audit 
and  certification  cost  for  these 
companies  are: 

•  Initial  audit  and  certification  of 
company=S7 ,000. 

•  Company  periodic  certificate  audit 
(4)=approx.  $7,000  per  audit. 

•  Initial  audit  and  certification  of 
vessel=$5,000. 

•  Vessel  intermediate  certificate  audit 
(l)=approx.  $5,000. 

The  costs  for  initial  audit  and 
certification  of  71  large  companies,  plus 
4  yearly  periodic  audits  diuing  die  life 
of  each  certificate,  is  estimated  at 
$497,000  annually,  [(niunber  of 
companies)  x  5  (certification  +  audits)  x 
cost  /  5  (years)  =  $  total  cost  per  year) 
The  costs  for  audit  and  certification  of 
275  vessels  owned  by  large  companies, 
plus  one  intermediate  audit  diuing  the 
life  of  each  certificate,  is  estimated  at 
$550,000  annually,  [(niunber  of  vessels) 
X  2  (certification  +  audit)  x  cost  /  5 
(years)  =  $  total  cost  per  year]  The  total 
cost  per  year  for  the  certification  of  large 
size  companies  and  their  vessels  is 
estimated  at  $1,047,000  per  year  after 
July  1.  2002. 

Between  July  1, 1998,  and  July  1, 
2002, 40  of  these  large  size  companies 
and  157  of  their  vessels  will  not  be 
required  to  be  certificated  due  to  the 
later  effective  date  of  the  proposed  rules 
for  freight  vessels  and  self-propelled 
mobile  drilling  units.  Between  July  1 , 
1998,  and  July  1,  2002,  cost  estimates 
for  certification  of  safety  management 
systems  per  year  would  be  reduced  to 
$217,000  for  companies  and  $236,000 
for  vessels.  A  total  cost  is  estimated  at 
$453,000  annually  from  July  1, 1998,  to 
July  1,  2002. 

Medium  size  companies.  These 
include  17  companies  with  23  U.S. 
vessels.  These  companies  operate 
oceangoing  tugs,  industrial  support 
vessels  (ofibhore  supply  service  vessels. 


cable  laying  vessels,  etc.),  and  research 
vessels. 

It  is  estimated  that  the  audit  and 
certification  cost  for  these  companies 
are: 

•  Initial  audit  and  certification  of 
company=$5 ,000. 

•  Company  periodic  certificate  audit 
(4)=approx.  $5,000  per  audit 

•  hiitial  audit  and  certification  of 
vessel=$3,000. 

•  Vessel  intermediate  certificate  audit 
(l)=approx.  $3,000. 

Therefore,  the  cost  for  audit  and 
certification  of  17  medium  size 
compsnies,  plus  four  yearly  periodic 
audits  per  the  life  of  each  certificate,  is 
estimated  at  $85,000  aimually.  The  cost 
for  audit  and  certification  of  23  vessels 
owned  by  medium  size  companies,  plus 
one  intermediate  audit  per  life  of 
certificate,  is  estimated  at  $27,600 
annually.  A  total  cost  per  year  for 
certification  actions  of  all  medium  size 
companies  owning  U.S.  vesseb  is 
estimated  at  $112,600  per  year.  It  must 
be  remembered  that  due  to  the  type  of 
vessels  that  fall  into  this  size  company 
category,  the  effective  date  for 
implementation  of  safety  management 
systems  for  all  medium  size  companies 
would  be  July  1,  2002. 

Small  size  companies.  These  include 
65  companies,  which  own  72  U.S. 
vessels.  These  companies  own  U.S. 
passenger  vesseb  engaged  in  a  foreign 
voyage  while  carrying  12  or  more 
passengers.  The  proposed  rules  vnil 
become  effective  for  all  passenger 
vessels  on  July  1, 1998.  Small  size 
companies  include  T  boats  and  K 
vessels. 

It  is  estimated  that  the  average  audit 
and  certification  costs  for  these 
companies  are: 

•  Initial  audit  and  certification  of 
company=$l  ,000. 

•  Company  periodic  certificate  audit 
(4)=$500  per  audit. 

•  Initial  audit  and  certification  of 
vessel=$800. 

•  Vessel  intermediate  certificate  audit 
(1)=$500. 

The  cost  for  initial  audit  and 
certification  of  65  small  size  companies, 
plus  4  yearly  periodic  audits  per  the  life 
of  each  cert^cate,  is  estimated  at 
$39,000  annually.  The  cost  for  initial 
audit  and  certification  of  72  vessels 
owned  by  small  size  companies,  plus  1 
intermediate  audit  per  the  life  of  each 
certificate,  is  estimated  at  $18,720 
annually.  The  total  estimated  cost  per 
year  for  certification  actions  of  all  small 
size  companies  owning  U.S.  vessels 
equals  $57,720. 

However,  this  proposed  rule  provides 
an  alternative  to  alleviate  the  costs 
imposed  on  some  of  these  small 


companies.  It  is  proposed  that  T  boats, 
be  provided  with  an  equivalence  to 
Chapter  DC  of  SOLAS  under  their 
inspection  for  certification  by  the  U.S. 
This  equivalence  would  cover  the  53 
owners  of  the  54  U.S.  small  passenger 
vessels  (1  owner  owns  2  vessels).  If  that 
occurs,  no  further  cost  for  certification 
would  be  incurred  by  these  small 
passenger  vessels,  as  this  examination  of 
the  vessel  and  company's  safety 
management  systems  would  be 
completed  as  part  of  the  Coast  Guard's 
examination  for  issuance  of  the 
Certificate  of  Inspection  (COI).  This  is 
already  covered  under  the  vessel's  user 
fee. 

Of  the  K  vessels  not  covered  by  the 
SOLAS  equivalence  proposed  in  this 
rulemaking,  the  12  owners  of  the  18 
U.S.  vessels  would  be  required  to 
develop  and  have  their  company  and 
vessel(s)  safety  management  systems 
audited  and  certificated  by  July  1, 1998. 

Total  audit  and  certification  cost.  The 
total  cost  for  audit  and  certification  is 
estimated  at  $514,780  annually  for  the 
period  July  1, 1998.  through  June  30, 
2002.  On  July  1,  2002,  the  cost  will 
increase  to  an  estimated  $1,217,280 
annually.  This  is  because  additional 
U.S.  vessels  and  companies  will  be 
required  to  comply  with  Chapter  DC  of 
SOLAS  and  46  U.S.C.  3203(a).  This  cost 
may  increase  or  decrease  after  that  time 
due  to  the  fluctuation  in  the  number  of 
companies  and  U.S.  vessels  which  are 
registered  to  be  engaged  in  international 
trade.  The  Coast  Gtu^  encourages  the 
maritime  industry  and  the  general 
public  to  submit  comments  on  these 
estimated  costs. 

safety  Management  System 
Development  and  Enqilojree  Training 
Costs 

To  ascertain  the  costs  to  develop 
safety  management  systems  and  to  train 
employees  to  use  these  systems,  the 
Coast  Guard  surveyed  a  small 
representative  group  of  U.S.  vessel 
owners  and  operators  that  developed 
safety  management  systems  consistent 
with  IMO  resolutions.  Some  of  those 
surveyed  voluntarily  certificated  their 
company  and  vesseUs)  safety 
management  systems  in  accordance" 
with  Coast  Guard  NVIC  2-94. 

When  surveyed  on  the  specific  costs 
required  to  develop  a  safety 
management.system,  the  general 
response  was  that  the  companies  could 
not  provide  a  detailed  or  accurate  cost 
assessment  until  they  had  seen  the 
proposed  regulations.  Some  indicated 
that  their  company  had  already 
developed  and  certificated  quality 
assurance  programs  as  part  of,  or  prior 
to.  development  of  a  safety  management 
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system,  and  could  not  provide  data  on 
initial  development  costs.  In  those 
cases,  their  internal  costs  were  marginal 
to  meet  the  ISM  Code  requirements,  as 
compared  to  the  companies  who  must 
develop  safety  management  systems 
under  these  proposed  rules.  Others 
indicated  that  the  development  of 
quality  assurance  and  safety 
management  systems  are  a  component 
of  the  cost  of  doing  business  because 
these  systems  are  required  by 
contractual  agreements.  Consequently,    - 
they  were  unable  to  attribute  specific 
costs  to  safety  management  system 
development 

Overall,  it  is  difficiilt  to  determine  the 
incremental  costs  Incurred  by  these 
companies  to  develop  safety 
management  systems.  This  is  because 
these  systems  are  developed  for 
companies  that  can  range  in  size  from 
the  operation  of  one  small  passenger 
vessel  by  its  OMmer,  who  is  the  vessel's 
master,  to  a  U.S.  oceangoing  container 
vessel  company  with  thousands  of 
employees  and  37  deep  draft  vessels. 
Development  costs  will  also  depend  on 
whether  a  company  internally  develops 
its  safety  management  system  or  hires 
an  outside  consultant  to  do  it.  The 
various  types  of  vessels,  companies,  and 
the  requirements  necessary  to  run  any 
one  of  them,  will  affect  development 
costs.  Therefore,  it  is  requested  that 
comments,  data,  and  dociunentation  on 
the  costs  to  develop  a  safety 
management  system  be  submitted  by 
vessel  owners,  operators,  the  maritime 
industry  and  the  general  public. 

Training  costs  include  the  instruction 
of  personnel  in  the  new  safety 
management  systems,  both  ashore  and 
aboard  vessels,  and  the  dociunentation 
of  training  in  the  company's  safety 
management  systems  to  meet  the  ISM 
Code.  These  costs  can  include  on-the- 
job  reading,  classroom  training  provided 
by  the  company  to  its  employees, 
consultant  training  programs  completed 
in  house,  and  on-the-job  demonstration 
and  training  drills. 

Training  costs  will  also  vary  due  to 
the  wdde  range  of  companies  required  to 
comply  with  these  regulations.  For 
example,  training  costs  for  a  company 
that  has  5,000  employees  will  be  much 
higher  than  the  training  costs  of  a 
company  with  5  employees. 

Training  costs  are  also  effected  by  the 
fact  that  many  shipboard  personnel  of 
U.S.  vessels  engaged  in  international 
trade  have  received  training  regarding 
the  performance  elements  of  the  ISM 
Code  through  the  implementation  of  the 
1995  Amendments  to  the  International 
Convention  of  Training,  Certification, 
and  Watchkeeping  for  Seafarere 
(STCW),  1978.  Thus,  a  substantial 


portion  of  these  training  costs  may  be 
related  to  STCW  implementation,  and 
not  to  ISM  Code  implementation. 

When  surveyed  on  the  costs  involved 
to  train  employees  on  the  use  of  safety 
management  systems,  cost  estimates 
ranged  from  SI 0,000  for  larger 
companies  with  deep  draft  vessels,  to  SO 
for  companies  who  bad  integrated  their 
training  costs  into  their  normal  safety 
training  budget.  So  little  information 
was  received  and  the  differences  in 
estimates  was  such,  that  a  valid  estimate 
of  training  costs  could  not  be  made.  It 
is  believed  that  different  factors, 
including  those  training  costs  of  the 
STCW  requirements,  were  combined 
into  these  cost  statements.  Due  to  the 
variation  of  the  types  of  companies  and 
vessels  that  will  be  subject  to  these 
proposed  rules,  the  Coast  Guard  is 
requesting  that  the  maritime  industry 
and  general  public  submit  comments, 
data,  and  documentation  on  training 
costs  expected  to  be  incurred  by 
companies  and  vessels  of  all  sizes  and 
varied  organizational  structure. 

Benefits 

The  Coast  Guard  expects  that  the 
proposed  rule  will  have  economic 
benefits  and  the  potential  to  reduce 
marine  casualties.  With  the 
development  of  safety  management 
systems,  a  reduction  in  costs 
attributable  to  shipboard  personnel 
injuries  and  liability  is  likely.  A 
reduction  of  risk  due  to  fewer  vessel 
casualties  and  liabilities  is  also 
expected.  Because  safety  management 
systems  include  pollution  prevention 
procedures,  the  Coast  Guard  expects  a 
reduction  in  pollution  incidents  which 
could  result  in  environmental  damage. 
It  also  expects  reduced  company  and 
vessel  liability  and  regulatory  fines  due 
to  these  incidents.  Delays  in  vessel 
operation  and  scheduling  can  be 
eliminated  or  significantiy  reduced 
because  the  Unes  of  authority  and 
communication  will  be  defined  between 
personnel  onshore  and  on  the  vessel. 
With  fewer  marine  casualties,  costs 
associated  with  insurance  claims  and 
vessel  insurance  premiums  should  also 
decrease. 

As  with  other  industries,  it  is 
anticipated  that  preventive  actions 
provided  by  clear  and  communicated 
procediues  and  policies  will  allow  for 
proactive  management  styles.  Over  time, 
the  maritime  industry  should  realize 
substantial  savings  in  cost  that  Car 
outweigh  start  up  and  maintenance  fees 
for  safety  management  systems.  These 
savings  include  reduction  of:  lost 
worker's  hours  due  to  injury,  loss  of 
vessel  operation  due  to  repairs,  and 
costs  due  to  fines  and  judicial  actions 


against  the  company  and  its  vessel(s). 
The  Coast  Guard  specifically  solicits 
comments  on  the  benefits  of  this 
proposed  action. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independentiy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"This  rulemaking  will  affect  U.S. 
oceangoing  vessels  of  specific  categories 
of  more  than  500  gross  tons,  or 
passenger  vessels  of  any  size  carrying 
more  than  12  passengers  in 
international  tiiade.  "fhe  greatest  impact 
will  fall  on  large  U.S.  oceangoing 
shipping  companies,  which  have  1  to  37 
deep  draft  vessels  over  500  gross  tons 
and  are  not  considered  as  small 
business  concerns  or  small  business 
entities. 

Today,  there  are  approximately  5,600 
small  and  large  passenger  vessels 
certificated  for  operation  under  the  U.S. 
flag.  Approximately  370  of  those  U.S. 
flag  vessels  will  be  affiacted  by  this 
proposed  nde  and  the  mandatory 
requirements  of  the  ISM  Code.  Out  of 
those  370  U.S.  vessels,  approximately 
72  are  small  passenger  vessels  on 
limited  international  routes  in  the 
sportfishing,  toiuism  and  cruising  trade'. 
Only  the  small  passenger  vessel 
companies  appear  to  have  less  than  500 
employees  within  their  firms  or  claim 
gross  revenues  far  below  the  defined 
base  of  a  small  entity.  Thus,  for  the 
purposes  of  this  rulemaking,  the  72 
small  passenger  vessels  are  the  only 
companies  that  appear  to  meet  the 
definition  of  a  small  entity  under  this 
section. 

Costs  for  these  small  passenger 
vessels  to  develop  a  safety  management 
system,  provide  training  and  document 
procedures  will  be  considerably  less 
than  larger  companies  due  to  the  limited 
number  of  employees,  routes,  and 
passengen.  Most  of  these  companies 
operate  with  less  thajx  5  employees.  In 
some  cases,  the  owner  is  the  master  of 
the  vessel,  and  the  crew  are  close 
relatives  of  the  owner.  There  is  long 
term  tenure  of  the  employees  in  these 
small  companies,  and  since  most 
positions  aboard  are  unlicensed  or 
undocumented,  training  consists  of 
basic  operations  which  are  required  to 
be  documented  by  the  existing 


regulations  for  small  passenger  vessels 
in46CFR. 

Furthermore,  the  Coast  Guard 
proposes  to  permit  vessels  in  the  "T 
boat"  category  to  comply  with  the  ISM 
Code  through  an  equivalence  under  46. 
CFR  part  176.930,  at  their  option.  This 
would  eliminate  the  S860.00 
certification  cost  for  each  vessel,  per 
year,  as  discussed  in  the  preceding  cost/ 
benefit  analysis.  All  54  of  the  "T  boats" 
may  opt  to  satisfy  these  requirements  by 
that  equivalence. 

An  initial  evaluation  showed  that  the 
cost  of  this  rulemaking  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  as  described  above.  Therefore, 
the  Coast  Guard  certifies  that  under  5 
U.S.C.  605(b),  this  proposal,  if  adopted, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  U 
however,  you  think  that  yoiu-  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposal  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
will  economically  effect  it 

Assistance  for  Small  Entitias 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
help  small  entities  understand  this 
proposed  rule  so  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  is  affected  by  this 
rule  and  you  have  questions  concerning 
its  provisions  or  options  for  compliance, 
please  contact  Mr.  Robert  M.  Gauvin. 
Project  Manager,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2),  at  (202)  267-1053,  or  fax  (202)  267- 
4570. 

Collection  of  Information 

The  proposed  rule  provided  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  As  defined  in  5 
CFR  1320.361,  "collection  of 
information"  includes  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
tide  and  description  of  the  information 
collections,  a  description  of  the 
respondents,  and  an  estimate  of  the  total 
annual  burden  follow.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 


Sununary  of  the  Collection  of 
Infonnation 

This  proposal  contains  collection-of- 
information  requirements  in  the 
following  sections:  33  CFR  96.250, 
96.320,  96.330,  96.340,  96.350,  96.360, 
and  46  CFR  2.01-25.  31.40-30,  71.75- 
13,  71.75-20,  91.60-30,  91.60-40. 
107.417, 115.925, 126.480, 175.540, 
176.925, 176.930,189.60-30, 189.60-^10. 

DOT  No.:  2115-0056:  2115-0626.  and 
2115. 

Administration:  U.S.  Coast  Guard. 

Title:  International  Management  Code 
for  the  Safe  Operation  of  Ships  and  for 
Pollution  Prevention  (International 
Safety  Management  (ISM)  Code). 

Na»i  for  Information:  AS  U.S.C. 
Chapter  32  and  Chapter  DC  of  SOLAS 
require  that  U.S.  companies  and  their 
vessels  comply  with  the  ISM  Code.  The 
ISM  Code  is  a  mandatory  international 
convention  requirement  paralleled  in 
U.S.  law  which  will  come  into  effect: 

•  On  July  1, 1998,  for  passenger 
vessels,  and  tankers,  bulk  freight  and 
high  speed  freight  vessels  over  500  gross 
tons  engaged  in  foreign  trade;  and 

•  On  July  1,  2002,  for  freight  vessels 
and  self-propelled  mobile  offishore 
drilling  units  over  500  gross  tons 
engaged  in  foreign  trade. 

Information  showing  the  compliance 
status  of  responsible  persons  and  their 
U.S.  vessels  must  be  provided  to  the 
Coast  Guard  by  recognized 
organizations  authorized  by  the  Coast 
Guard  to  act  on  behalf  of  the  U.S.  To 
comply,  a  responsible  person,  company 
and  vessel(s)  owned  and  operated  by 
that  person,  must  establish  a  safety 
management  system  and  prepare 
internal  audit  reports  for  the  responsible 
person's  company  and  vessel(s)  which 
demonstrate  compliance  with  the  ISM 
Code.  Preparation  of  these  reports 
requires  a  new  information  collection. 

Tide  46,  chapter  32  also  requires  that 
a  responsible  person's  company  and 
U.S.  vessel(s)  possess  Dociunent  of 
Compliance  certificates  and  Safety 
Management  Certificates,  respectively, 
as  evidence  of  compliance  with  the  ISM 
Code.  Recognized  organizations 
authorized  to  act  on  behalf  of  the  U.S. 
and  the  Coast  Guard  will  issue  these 
certificates.  To  prepare  and  issue  these 
certificates,  an  amendment  to  existing 
2115-0056  is  required. 

SafiBty  management  systems  will  be 
externally  audited  and  reported  on  by 
the  authorized,  recognized  organizations 
through  a  review  of  the  internal  audit 
reports  prepared  by  a  company.  Since 
the  Coast  Guard  reviews  this 
information  that  documents  the  ISM 
Code  compliance,  2115-0626  requires 
amendment 


Proposed  use  of  Information:  The 
information  will  be  used  by  the  Coast 
Guard  or  recognized  organizations 
authorized  to  act  on  behalf  of  the  U.S. 
to  determine  if  responsible  persons  and 
their  vessels  are  complying  with  the 
ISM  Code.  U  in  compliance,  Dociunent 
of  Compliance  certincates  and  Safety 
Management  Certificates  will  be  issued. 

Frequency  of  Response:  Initially,  aU 
responsible  persons  who  own  or  operate 
U.S.  vessels  subject  to  these  prop<wed 
rules  will  develop  their  internal 
auditing  system  and  recordkeeping 
requirements.  Once  established,  these 
procedures  will  state  when  internal 
audits  and  reports  of  the  audits  will  be 
completed  and  reviewed,  at  the 
discretion  of  the  responsible  person. 
These  reports  will  be  reviewed  by 
authorized  recognized  organizations 
diuing  safety  management  audits  of 
both  the  company  and  its  vessel(s) 
safety  management  systems.  It  is 
expM:ted  that,  at  a  minimum,  an 
internal  audit  report  will  be  prepared 
prior  to  each  safety  management  audit 

Company  safety  management  systems 
will  be  externally  audited  once  to  verify 
compliance  with  the  ISM  Code  and  to 
issue  a  company  its  Document  of 
Compliance  certificate.  The  Document 
of  Compliance  certificate  is  valid  for 
five  years  and  requires  that  an  annual 
verification  audit  be  completed.  After 
five  years,  one  renewal  safety 
management  audit  will  be  conducted 
and  a  new  certificate  will  be  issued. 

Once  a  company  receives  its 
Document  of  Compliance  certificate,  its 
U.S.  flag  vessel(s)  will  undergo  an  initial 
safety  management  audit,  to  verify 
compliance  with  the  ISM  Code  and  to 
issue  a  Safety  Management  Certificate. 
The  Safety  Management  Certificate  is 
valid  for  five  years  and  requires  one 
intermediate  verification  audit  during 
that  time.  After  five  jrears,  one  renewal 
safety  management  audit  will  be 
conducted  and  a  new  certificate  will  be 
issued. 

Recognized  organizations  authorized 
to  complete  certification  actions  on 
safety  management  systems  for  the  U.S. 
will  complete  external  audit  reports 
which  wUl  be  reviewed  by  the  Coast 
Guard  at  a  minimum  of  once  a  year. 

Burden  of  Response:  Companies  of 
various  sizes  will  be  reqiured  to 
maintain  internal  audit  reports  in  order 
to  comply  with  the  ISM  Code.  The 
burden  of  compliance  is  expected  to  be 
lower  for  those  U.S.  companies  with  few 
employees  and/or  vessels  because  less 
documentation  will  be  required,  and 
thus,  preparation  time  is  shorter. 
Preparation  of  these  internal  reports  will 
allow  companies  and  vessels  to 
continuously  be  certificated  to 
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international  safety  management  system 
requirements.  Additionally,  recognized 
organizations,  acting  on  behalf  of  the 
U.S.,  will  review  these  internal  reports 
during  safety  management  audits,  and 
will  then  prepare  external  audit  reports 
which  document  a  company  or  vessel's 
compliance  or  non-compliance  with  the 
ISM  Code.  If  in  compliance,  Dociiment 
of  Compliance  certiHcates  and  Safety 
Management  Certificates  will  be  issued 
by  the  organizations.  External  audit 
reports  and  certificates  will  be  reviewed 
by  the  Coast  Guard. 

The  burden  estimate  for  the 
companies  and  their  vessels  is  as 
follows: 

•  Small  passenger  vessels  (T  boats); 
54  X  .5  hours  (per  report)=27.0  annually. 

•  Other  vessels;  316  (vessels)  x  1  hour 
(audit  report)  x  .4  (report 

frequency )=126.4  hours. 

•  Company  review  of  audits;  [316 
(vessels)  x  2  hour  (audit  report)  x  .4 
(frequency  of  report)]  +  [100 
(companies)  x  2  hours  (audit 
review)l=452.8  hours. 

It  is  estimated  that  the  recognized 
organizations  will  expend  the  following 
personnel  hours  to  review  internal  audit 
reports,  prepare  external  audit  reports, 
and  issue  certificates  to  companies  and 
U.S.  vessels: 

•  Review  of  internal  audit  reports:  [2 
(audits/year/company)  x  4  hours 
(complete  report  +  review  report)  x  100 
(companies)]  +  [2  (audits/year/vessels)  x 
5  hours  (complete  report  -i-  review 
report)  x  316  (vessels)l=3,960  hours. 

•  Review  of  external  audit  reports; 
[316  -I- 100  (U.S.  vessels  and 
companies)/5  years]  x  .5  hours=41.6 
hours. 

•  Endorsement  of  Doounent  of 
Compliance  certificates;  100 
(companies)  x  .25  hours=25  hours. 

•  Endorsement  of  Safety  Management 
Certificates;  316  (vessels)  x  .25  hours/5 
years=15.8  hours. 

•  Vessel  and  company  handling  of 
certificates;  416  (certificates)  x  .25 
hoius/5  years=20.8  hours. 

It  is  expected  that  the  Coast  Guard 
will  review  audits  and  certificates  and 
expend  the  following  estimated 
personnel  hours: 

•  For  small  passenger  vessels;  54 
(vessels)  x  .5  (hours)=27.0  hours. 

•  For  other  vessels;  316  (vessels)  x  .5 
(hours)  X  .4  (frequency )=63. 2  hours. 

•  Review  of  recognized  organization 
actions  and  reports  on  vessels;  316 
(vessels)  x  3  (hour)=948  hours. 

Number  of  Respondents:  Companies 
and  their  U.S.  vessels  which  are  over 
500  gross  tons  or  carry  more  than  12 
passengers,  engaged  in  international 
trade.  Recognized  organizations  who  opt 
to  apply  for  authorization  to  act  on 


behalf  of  the  U.S.  to  review  and 
certificate  the  safety  management 
systems  of  companies  and  their  U.S. 
vessels. 

Estimated  Total  Annual  Burden:  The 
Coast  Guard  is  submitting  the  required 
information  to  OMB  for  review  under 
section  3504  (h)  of  the  Paperwork 
Reduction  Act.  It  is  estimated  that  the 
following  annual  hours  are  required  to 
complete  the  record  and  reportkeeping 
required  by  this  proposal: 

•  Companies  and  U.S.  vessels — 3,981 
hours  for  internal  audit  reports. 

•  Recognized  Organizations — 1,168 
hours  for  external  audit  reports  and 
certification  requirements. 

•  Coast  Guard — 559  hours  for  review 
of  audit  reports,  certificates,  and 
company  data. 

As  required  by  section  3507(d]  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

The  Coast  Guard  solicits  public 
comment  on  the  proposed  collection  of 
information  to  (1)  evaluate  whether  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  would  have  practical 
utility;  (2)  evaluate  the  accuracy  of  the 
Coast  Guard's  estimate  of  the  burden  of 
the  collection,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  mini^ze  the  burden 
of  the  collection  on  those  who  are  to 
respond,  as  by  allowing  the  submittal  of 
responses  by  electronic  means  or  the 
use  of  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  should  submit 
their  comments  both  to  OMB  and  to  the 
Coast  Guard  where  indicated  under 
ADDRESSES  by  the  date  under  DATES. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  the  Coast  Guard  will  publish 
notice  in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  collection. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment 


Environment 

The  Coast  Guard  considered  the 
environment  impact  of  this  proposed 
rule  and  concluded  that  luider 
paragraph  2.B.2.e(34)  of  Commandant 
Instruction  M16475.1B,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
Paragraph  2.B.2.e(34)(d)  categorically 
excludes  regulations  concerning 
manning,  documentation,  measurement, 
inspection  and  equipping  of  vessels.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  96 

Administrative  practice  and 
procedure.  Incorporation  by  reference. 
Marine  Safety,  Reporting  and 
recordkeeping  requirements.  Safety 
management  systems.  Vessels. 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Safety  management 
systems. 

46  CFR  Part  71 

Marine  safety,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46  CFR  Part  91 

Cargo  vessels,  Marine  safety, 
Reporting  and  recordkeeping 
requirements,  Scifety  management 
systems. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas  '' 

exploration,  Reporting  and 
recordkeeping  requirements.  Safety 
management  systems.  Vessels. 

46  CFR  Part  115 

Marine  safety.  Passenger  vessels. 
Report  and  recordkeeping  requirements. 
Safety  management  systems. 

46  CFR  Part  126 

Marine  safety,  OfEshore  supply 
vessels.  Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels. 
Report  and  recordkeeping  requirements. 
Safety  management  systems. 


46  CFR  Part  176 

Marine  safety,  Passenger  vessels. 
Report  and  recordkeeping  requirements. 
Safety  management  systems. 

46  CFR  Part  109 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements.  Safety 
management  systems. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Ch.  I  and  46  CFR  Ch.  I 
as  follows: 

1.  Add  part  96  to  read  as  follows: 

33  CFR  PART  96-RULES  FOR  THE 
SAFE  OPERATION  OF  VESSELS  AND 
SAFETY  MANAGEMENT  SYSTEMS 

Sulipart  A— General 

96.100  Purpose. 

96. 110  Who  does  this  subpart  apply  to? 

96.120  DefinitioDS. 

96.130  Incorporation  by  reference. 

Subpart  B— Company  and  Vessel  Safety 
Msnsgsnient  Systems 

96.200    Purpose. 

96.210    Who  does  this  subpart  apply  to? 

96.220    What  makes  up  a  safety  management 

system? 
96.230    What  objectives  must  a  safety 

management  system  meet? 
96.240    What  functional  requirements  must 

a  safety  management  system  meet? 
96.250    What  documents  and  reports  must  a 

safety  management  system  have? 

SubfMrt  C— How  Will  Safety  Management 
System*  be  Certlficatad  and  Enforced? 

96.300    Purpose. 

96.310    Who  does  this  subpart  apply  to? 

96.320    What  is  involved  to  complete  a 

safety  management  audit  and  when  is  it 

required  to  be  completed? 
96.330    Document  of  Compliance  certificate: 

What  is  it  and  when  is  it  needed? 
96.340    Safety  Management  Certificate: 

What  is  it  and  when  is  it  needed? 
96.350    Interim  Doc\unent  of  Compliance 

certificate:  What  is  it  and  when  can  it  be 

used? 
96.360    Interim  Safety  Management 

Certificate:  What  is  it  and  when  can  it  be 

used? 
96.370    What  are  the  requirements  for 

vessels  of  countries  not  party  to  Chapter 

IX  of  SOLAS? 
96.380    How  will  the  Coast  Guard  handle 

compliance  and  enforcement  of  these 

regulations? 
96.390    When  will  the  Coast  Guard  deny 

entry  into  a  U.S.  port? 

Subpart  D—AuttMrlzation  of  Recogmad 
Organizations  to  Act  on  BehaH  of  the  U.8. 

96.400    Purpose. 

96.410    Who  does  this  subpart  apply  to? 

96.420    What  authority  may  an  organization 

ask  for  under  this  subpart? 
96.430    How  does  an  organization  subinit  a 

raquest  to  be  authorized? 


96.440    How  will  the  Coast  Guard  decide 

whether  to  approve  an  organization's 

request  to  be  authorized? 
96.450    What  happens  if  the  Coast  Guard 

disapproves  an  organization's  request  to 

be  authorized? 
96.460    How  will  I  know  what  the  Coast 

Guard  requires  of  my  organization  if  my 

organization  receives  authorization? 
96.470    How  does  the  Coast  Guard  terminate 

an  organization's  authorization? 
96.480    What  is  the  status  of  a  certificate  if 

the  issuing  organization  has  its  authority 

terminated? 
96.490    What  further  obligations  exist  for  my 

organization  if  the  Coast  Guard 

terminates  its  authorization? 
96.495    How  can  I  appeal  a  decision  made 

by  an  authorized  organization? 
Aathoiity:  46  U.S.C  3201  et  seq.;  46 
U.S.C  3103;  46  U.S.C.  3316,  as  amended  by 
Sec.  607,  Pub.  L.  104-324, 110  Stat  3901;  49 
CFR  1.45. 49  CFR  1.46. 

SubfMrt  A— Geiierai 
f9«.100    Purpose. 

This  subpart  implements  Section  602, 
"Safety  Management"  (46  U.S.C.  3201- 
3205)  of  the  Coast  Guard  Authorization 
Act  of  1996  (Pub.  L.  104-324, 110  StaL 
3901),  which  requires  responsible 
persons  and  their  vessels  to  comply 
with  the  requirements  of  Chapter  K  of 
the  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS),  1974, 
International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention  (International 
Safety  Management  (ISM)  Code), 
adopted  in  London  on  May  24, 1994. 

Note:  Chapter  IX  of  SOLAS  is  available 
from  the  International  Maritime 
Organization,  Publication  Section,  4  Alb«t 
Embankment,  London,  SEl  75R,  United 
Kingdom,  Telex  23588.  Please  include 
document  reference  number  "IMO-190E"  in 
your  request 

§96.110   Who  does  tfiis  subpart  apply  10? 

This  subpart  applies  to  you  if — 

(a)  You  are  a  responsible  person  who 
owns  a  U.S.  vessel(s)  and  must  comply 
with  Chapter  DC  of  SOLAS; 

(b)  You  are  a  responsible  person  who 
owns  a  U.S.  vesseUs)  that  is  not  required 
to  comply  with  Chapter  DC  of  SOLAS, 
but  requests  application  of  this  subpart; 

(c)  You  are  a  responsible  person  who 
owns  a  foreign  vessel(s)  that  trades  in 
U.S.  waters,  which  must  comply  wdth 
Chapter  DC  of  SOLAS;  or 

(d)  You  are  a  recognized  organization 
applying  for  authorization  to  act  on 
behalf  of  the  U.S.  to  conduct  safety 
management  audits  and  issue 
international  convention  cntificates. 

196.120    DeflnltkNis. 
As  used  in  this  part — 


Administration  means  the 
Government  of  the  State  whose  flag  the 
ship  is  entiUed  to  fly. 

Authorized  Organization  Acting  on 
behalf  of  the  U.S.  means  an  organization 
that  is  recognized  by  the  Commandant 
of  the  U.S.  Coast  Guard  under  the 
minimum  standards  of  subpart  B  of  46 
CFR  part  8.  and  has  been  authorized 
under  this  section  to  conduct  certain 
actions  and  certifications  on  behalf  of 
the  United  States. 

Captain  of  the  Port  (COTP)  means  the 
U.S.  Coast  C^uard  officer  as  described  in 
33  CFR  6.01-3.  commanding  a  Captain 
of  the  Port  zone  described  in  33  C7R 
part  3,  or  that  person's  authorized 
representative. 

Commandant  means  the 
Conunandant,  U.S.  C^oast  Guard. 

Company  means  the  owner  of  a 
vessel,  or  any  other  organization  or 
person  such  as  the  manager  or  the 
bareboat  charterer  of  a  vessel,  who  has 
assumed  the  responsibility  for  operation 
of  the  vessel  from  the  shipowner  and 
who  on  assuming  responsibility  has 
agreed  to  take  over  all  the  duties  and 
responsibilities  imposed  by  this  part  or 
the  ISM  Code. 

Document  of  Compliance  means  a 
certificate  issued  to  a  company  or 
responsible  person  that  complies  with 
the  requirements  of  this  part  or  the  ISM 
Code. 

International  Safety  Management 
(ISM)  Code  means  the  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  Pollution 
Prevention,  Chapter  DC  of  the  Annex  to 
the  International  Convention  for  the 
Safety  of  Ufe  at  Sea  (SOLAS),  1974. 

Non-conformity  means  an  observed 
situation  where  objective  evidence 
indicates  the  non-fulfillment  of  a 
specified  requirement 

Major  non-conformity  means  an 
identifiable  deviation  which  poses  a 
serious  threat  to  personnel  or  vessel 
safety  or  a  serious  risk  to  the 
environment  and  requires  immediate 
corrective  action;  in  addition,  the  lack  of 
effective  and  systematic  implementation 
of  a  requirement  of  die  ISM  Code  is  also 
considered  a  major  non-conformity. 

Objective  Evidence  means 
quantitative  or  qualitative  information, 
records  or  statements  of  feet  pertaining 
to  safety  or  to  the  existence  and 
implementation  of  a  safety  management 
system  element,  which  is  based  on 
observation,  measurement  or  test  and 
which  can  be  verified. 

Officer  In  Charge,  Marine  Inspection 
(OCMI)  means  the  U.S.  CkMSt  Guard 
officer  as  described  in  46  CFR  1.01- 
15(b),  in  charge  of  an  inspection  zone 
described  in  33  CFR  part  3,  or  that 
person's  authorized  representative. 
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Recognized  organization  means  a 
national  or  international  organization 
which  has  applied  and  been  recognized 
by  the  Conunandant  of  the  Coast  Guard 
to  meet  the  minimum  standards  of  46 
CFRpartS. 

Responsible  person  means — 

(a)  The  owner  of  a  vess^  to  whom 
this  part  applies,  or 

(b)  Any  other  person  that — 

(1)  Has  assumed  the  responsibility 
from  the  owner  for  operation  of  the 
vessel  to  which  this  part  applies;  and 

(2)  Agreed  to  assiune,  with  respect  to 
the  vessel,  responsibility  for  complying 
with  all  the  requirements  of  this  part. 

(c)  A  responsible  person  may  be  a 
company,  firm,  corporation,  association, 
partnership  or  individual. 

Safety  management  audit  means  a 
systematic  and  independent 
examination  to  determine  whether  the 
safety  management  system  activities  and 
related  results  comply  with  planned 
arrangements  and  whether  these 
arrangements  are  implemented 
effectively  and  are  suitable  to  achieve 
objectives. 

Safety  Management  Certificate  means 
a  document  issued  to  a  vessel  which 
signifies  that  the  responsible  person  or 
its  company,  and  the  vessel's  shipboard 
management  operate  in  accordance  with 
the  approved  safety  management 
system. 

Safety  Management  System  means  a 
structured  and  documented  system 
enabling  Company  and  vessel  personnel 
to  effectively  implement  the  responsible 
person's  safety  and  environmental 
protection  policies. 

SOLAS  means  the  hitemational 
Convention  for  the  Safety  of  Lifis  at  Sea, 
1974.  as  amended. 

Vessel  engaged  on  a  foreign  voyage 
means  a  vessel  to  which  this  part 
applies  that  is — 

(a)  Arriving  at  a  place  under  the 
jurisdiction  of  the  United  States  from  a 
place  in  a  foreign  country; 

(b)  Making  a  voyage  between  places 
outside  the  United  States;  or 

(c)  Departing  from  a  place  under  the 
jurisdiction  of  the  United  States  for  a 
place  in  a  foreign  country. 


f96Ll30   hwofporatlon  by  ( 

(a)  The  Director  of  the  Federal 
Register  approves  certain  material  that 
is  incorporated  by  reference  into  this 
subpart  imder  5  U.S.C.  552(a)  and  1  CFR 
part  51.  To  enforce  any  edition  other 
than  that  specified  in  paragraph  (b)  of 
this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  You  may 
inspect  all  material  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St, 


NW.,  Suite  700.  Washington,  DC  and  at 
the  U.S.  Coast  Guard.  Office  of  Design 
and  Engineering  Standards  (G-MSE), 
2100  Second  St,  SW.,  Washington,  DC 
20593-0001,  and  receive  it  from  the 
source  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected  are  as 
follows: 

American  National  Standards  Institute 
(ASSI) 

11  West  42nd  St.  New  York.  NY  10036. 

ANSI/ASQC  Q9001-1994,  Quality 
Systems — Model  for  Quality  Assurance  in 
Design,  Development,  Production, 
Installation,  and  Servicing,  1994 — 96.430 

International  Maritime  Organization  IMO 

4  Albert  Embankment.  London.  SEl  7SR. 
United  Kingdom. 

Resolution  A741(18),  Inteniational 

Management  Code  for  the  Safe  Operation 
of  Ships  and  for  Pollution  Prevention. 
November  4, 1993—96.220.  96.370 

Resolution  A.  788  (19),  Guidelines  on 
Implementation  of  the  International 
Safety  Management  (ISM)  Code  by 
Administrations,  November  23, 1995 — 
96.320.  96.440 

Resolution  A739(18),  Guidelines  for  the 
Authorization  of  Organizations  Acting 
on  Behalf  of  the  Administration. 
November  4, 1993—96.440 

Subpart  B—ComfMny  and  Vessel 
Safety  Management  Systems. 

f96.200    Purpose. 

This  subpart  establishes  the  minimum 
standards  that  the  safety  management 
system  of  a  company  and  its  U.S.  flag 
ves8el(s)  must  meet  for  certification  to 
comply  with  the  requirements  of  46 
U.S.C  3201-3205  and  Chapter  DC  of 
SOLAS,  974.  It  also  permits  companies 
with  U.S.  flag  vessels  that  are  not 
required  to  comply  with  this  part  to 
voluntarily  develop  safety  management 
systems  which  can  be  certificated  to 
standards  consistent  with  Chapter  DC  of 
SOLAS. 

196.210   Who  doee  this  sutipert  apply  to7 

(a)  This  subpart  applies — 

(1)  To  a  responsible  person  who  owns 
or  operates  a 

U.S.  vessel(s)  engaged  on  a  foreign 
voyage  which  meet  the  conditions  of 
paragraph  (aM2)  of  this  section: 

(2)  To  all  U.S.  vessels  engaged  on  a 
foreign  voyage  that  are — 

(i)  A  passenger  vessel  transporting  12 
passengers  Or  more;  or 

(ii)  A  tanker,  a  bulk  freight  vessel,  a 
freight  vessel  or  a  self-propelled  mo4>ile 
ofEshore  drilling  unit  (MODU)  of  500 
gross  tons  or  more;  and 


(3)  To  all  foreign  vessels  engaged  on 
voyages  operating  in  U.S.  waters  and 
subject  to  Chapter  DC  of  SOLAS. 

(b)  This  subpart  does  not  apply  to— 

(1)  A  barge; 

(2)  A  recreational  vessel  not  engaged 
in  commercial  service; 

(3)  A  fishing  vessel; 

(4)  A  vessel  operating  only  on  the 
Great  Lakes  or  its  tributary  and 
connecting  waters;  or 

(5)  A  public  vessel,  which  includes  a 
U.S.  vessel  of  the  National  Defense 
Reserve  Fleet  owned  by  the  U.S. 
Maritime  Administration  and  operated 
in  non-commercial  service. 

(c)  Any  responsible  person  and  their 
company  who  owns  and  operates  a  U.S. 
flag  vessel(s)  which  does  not  meet  the 
conditions  of  paragraph  (a)  of  this 
section,  may  voluntarily  meet  the 
standards  of  this  part  and  Chapter  DC  of 
SOLAS  and  have  their  safety 
management  systems  certificated. 

(d)  The  efi^ective  date  for  the 
requirements  of  this  part  are — 

(1)  On  or  alter  July  1, 1998.  foi^ 
(i)  Vessels  transporting  12  or  more 

passengers  engaged  on  a  foreign  voyage; 
or 

(ii)  Tankers,  bulk  freight  vessels,  or 
high  speed  freight  vessel  of  at  least  500 
gross  tons  or  more. 

(2)  On  or  after  July  1,  2002,  for  freight 
vessels  and  self-propelled  mobile 
ofEshore  drilling  units  (MODUs)  of  at 
least  500  gross  tons  or  more. 

196^220   WItelnMkeeupeaefety 
fneneQeeiefit  syeleinr 

(a)  The  safety  management  system 
must  document  the  responsible 
person's — 

(1)  Safety  and  pollution  prevention 
policy; 

(2)  Functional  safety  and  operational 
requirements; 

(3)  Recordkeeping  responsibilities; 
and 

(4)  Reporting  responsibilities. 

(b)  A  safety  management  system  must 
also  be  consistent  with  the  functional 
standards  and  performance  elements  of 
IMO  Resolution  A.741(18). 

f9«.2M   WlialobiectivesnHietesefaty 
ineneQenient  systein  meelr 

The  safety  management  system  must: 

(a)  Provide  written  safe  practices  for 
vessel  operation  and  a  safe  woridng 
environment  for  the  type  of  vessel  the 
system  is  developed  for; 

(b)  List  safegtiards  against  all 
identified  risks; 

(c)  List  expected  actions  to 
continuously  improve  safety 
management  sldUs  of  pecsonnel  ashore 
and  aboard  vessels,  including 
preparation  for  emergencies  related  to 


both  safety  and  environmental 
protection;  and 

(d)  Ensure  compliance  with 
mandatory  rules  and  regulations,  and 
take  into  accoimt  all  national, 
international,  and  industry  guidelines, 
standards  and  codes  when  developing 
written  procedures  for  the  safety 
management  system. 

196.240   WhetfuneUonel  requirements 
muete  safely  menegement  syeiMn  ineetT 

The  functional  requirements  of  a 
safety  management  system  must 
include^ 

(a)  A  written  statement  from  the 
responsible  person  stating  the 
company's  safety  and  environmental 
protection  policy; 


(b)  Instructions  and  procedures  to 
provide  direction  for  the  safe  operation 
of  the  vessel  and  protection  of  the 
ffiivironment  in  compliance  with  Tides 
33  and  46  of  die  U.S.  Code,  and 
international  conventions  to  which  the 
U.S.  is  a  party  (SOLAS.  MARPOL.  etc.); 

(c)  Documents  showing  the  levels  of 
authority  and  lines  of  communication 
between  shoreside  and  shipboard 
personnel: 

(d)  Procedures  for  reporting  accidents, 
near  accidents,  and  nonconformities 
with  provisions  of  the  company's  and 
vessel's  safety  management  system; 

(e)  Procedures  to  prepare  for  and 
respond  to  emergency  situations  by 
shoreside  and  shipboard  personnel: 


(f)  Procedures  for  internal  audits  on 
the  operation  of  the  company  and 
vesseUs)  safety  management  system;  and 

(g)  Procedures  and  processes  for 
management  review  of  company 
internal  audit  reports  and  correction  of 
nonconformities  that  are  reported  by 
these  or  other  reports. 


§96.260 

must  e  eafsty 


Wtial  documents  and  reports 


msneQemem  system  hsweT 


The  documents  and  reports  required 
for  a  safety  management  system  under 
§  96.330  or  §  96.340  must  include  the 
written  documents  and  reports  itemized 
in  Table  96.250.  These  documents  and 
reports  must  be  available  to  the 
company's  shore-based  and  vessel(s)- 
based  personnel: 


Table  96.250  Safety  Management  System  Documents  and  Reports 


Type  ol  documents  and  reports 


(a)  Safety  and  environmental  policy  statements 

(b)  Company    responsibilities    and    auttwrity 
statements. 


(c)  Designation  in  writing  of  a  person  or  persons 
to  oversee  the  safety  management  system  for 
ttie  company  and  vess«l(s). 


(d)  Written  statements  that  define  the  Master's 
responsibilrties  and  authorities. 


(e)  Written  statements  that  the  Master  has  over- 
riding responsibility  and  authority  to  make 
vessel  decisions. 

(f)  Personnel  procedures  and  resources  which 
are  avaiiabie  ashore  and  aboard  ship. 


Specific  requirements 


(1)  Meet  the  objectives  o(  §96.230;  and 

(2)  Are  carried  out  and  kept  cunent  at  all  levels  of  the  company. 

(1)  The  owners  name  and  details  of  responsibility  toi  operalton  of  the  compeny  and  vessel(s); 

(2)  Name  of  the  person  responsible  for  operatkxi  of  the  oompeny  and  vessel(s).  if  not  the 
owner. 

(3)  Responsibility,  authority  and  interrelatkNis  of  al  personnel  who  manage,  perform,  and  ver- 
ify woik  relating  to  and  affecting  the  safety  and  polulfon  prevenlton  operabons  of  the  com- 
pany arxj  vessel(s);  and 

(4)  A  statement  describing  the  company's  responsaxlity  to  ensure  adequate  resources  and 
shore-based  support  are  provkJed  to  enable  the  designated  person  or  persons  to  carry  out 
the  responsitMlities  of  this  subpert 

(1)  Have  direct  access  to  communfcate  with  the  highest  levels  of  the  compeny  and  with  al 
management  levels  ashore  and  aboard  the  company's  vessel(s): 

(2)  Have  the  written  responsi)ility  to  monilor  the  solely  and  environmental  aspects  of  the  oper- 
atk>n  of  each  vessel;  arxl 

(3)  Have  the  written  responsibility  to  ensure  there  are  adequate  support  and  shore-based  re- 
sources tor  vessel(s)  operatkins. 

(1)  Cany  out  the  company's  safely  and  environmental  pofcies; 

(2)  Motivate  the  vesseTs  crew  to  observe  the  ssfely  management  system  poicies; 

(3)  Issue  orders  and  instmctkins  in  a  deer  and  siniple  manner, 

(4)  Make  sure  that  specific  requirements  are  carried  out  by  the  vesseTs  crew  and  shore-based 
resources;  and 

(5)  Review  the  safety  management  system  and  report  norHxmfonnities  to  ahore-besed  man- 
agement 

(1)  Ability  to  make  dedstons  about  safely  and  environmental  polutnn;  and 

(2)  Ability  to  request  the  compen/s  help  when  necessary. 

(1)  IMaslers  of  vessels  are  property  qualfied  for  command; 

(2)  Masters  of  vessels  know  the  company^  safely  management  system; 

(3)  CXvners  or  companies  provkle  the  necessary  support  so  that  the  Master's  diriies  can  be 
safely  performed; 

(4)  Each  vessel  is  property  crewed  with  quaified,  certificeled  and  medtoeRy  fR  seelarers  com- 
ptying  with  natkmel  and  inlemetonal  requiremenis; 

(5)  New  personnel  «id  personnel  translerred  to  new  assignments  involving  safety  and  proteo- 
tfon  o(  the  environment  are  property  irttoduoed  to  their  duties: 

(6)  Personnel  involved  with  the  compenys  sefely  management  system  know  the  rslevart 
mles.  regulBlfons,  codes  and  guktoines; 

(7)  Needed  Gaining  is  kteniiiied  to  support  the  safety  management  system  end  ensure  that  the 

trairang  is  provided  tor  al  personnel  concerned: 
(fi)  Commurtca»on  ol  relevwil  prooeduree  lor  the  veessTs  personnel  involved  wRh  the  selety 

menegement  system  is  in  the  fenguageM  understood  by  them;  and 
(9)  Personnel  we  abto  to  communfcate  elieclively  wrtwn  cenying  oU  their  (Mes  ss  relaled  to 
the  satoly  managemerM  system 
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Table  96.250  Safety  Management  System  Documents  and  Reports— Continued 


Type  ol  documents  and  reports 


^)  Vessel  safety  and  pollution  prevention  oper- 
ation plans  and  instructions  tor  key  shipboard 
operations. 

(h)  Emergency  preparedness  procedures 


(i)  Reporting  procedures  on  required  actions 


Specific  requirements 


)  Vessel  maintenance  procedures.  (These  pro- 
cedures verify  ttiat  a  company's  vessel(s)  is 
maintained  in  conformity  with  the  provisions 
of  relevant  rules  and  regulations,  with  any  ad- 
ditional requirements  which  may  t>e  estab- 
lished by  the  company.). 


(k)  Safety  management  system  document  and 
data  mainterance. 


(!)  Safety  management  system  internal  audits 
which  verify  the  safety  arKf  pollutton  preverv- 
tion  activities. 


(1)  Define  tasks;  and 


(2)  Assign  qualified  personnel  to  specific  tasks. 

(1)  Identify,  descrit>e  and  direct  response  to  potential  emergency  shipboard  situattons; 

(2)  Set  up  programs  for  drills  and  exercises  to  prepare  lor  emergency  acttons;  and 

(3)  Make  sure  that  the  contpany's  organization  can  respond  at  anytime,  to  hazards,  accklents 
and  emergency  situattons  Involving  their  vessel(s). 

(1)  Report  nor>-conformities  of  the  safety  management  system; 

(2)  Report  accidents; 

(3)  Rejxxt  hazardous  situatkxis  to  the  owner  or  company;  and 

(4)  Make  sure  reported  items  are  Investigated  and  analyzed  with  the  objective  of  Improving 
safety  and  pollutkxi  preventwn. 

(1)  Inspect  vessel's  equipment,  hull,  and  machinery  at  appropriate  intervals; 


(2)  Report  any  non-contormity  with  its  possible  cause,  if  known; 

(3)  Take  appropriate  corrective  actkms; 

(4)  Keep  records  of  these  activities; 

(5)  Wentify  specific  equipment  and  technical  systems  that  may  result  in  a  hazardous  situatton 
If  a  sudden  operational  failure  occurs; 

(6)  Identify  measures  that  promote  the  reliability  of  the  equipment  and  technfcal  systems  kJen- 
tified  in  paragraph  (j)(5),  and  regularly  test  standby  arrangements  and  equipment  or  tech- 
nical systems  not  in  continuous  use;  and 

(7)  Include  the  inspectkxis  required  tjy  this  sectton  Into  the  vessel's  operatwnal  maintenance 
routine. 

(1)  Procedures  which  establish  and  maintain  control  of  all  documents  and  data  relevant  to  the 
safety  management  system; 

(2)  Documents  are  available  at  all  relevant  kxatwns.  I.e.,  each  vessel  carries  on  board  all  doc- 
uments relevant  to  that  vessel's  operation; 

(3)  Changes  to  documents  are  reviewed  and  approved  by  authorized  personnel;  and 

(4)  Outdated  documents  are  promptly  destroyed. 

(1)  Periodic  evaluation  of  the  safety  management  system's  effkaency  and  review  of  the  system 
in  accordance  with  the  established  procedures  of  the  company,  when  needed; 

(2)  Types  and  frequency  of  Internal  audits,  when  they  are  required,  how  they  are  reported, 
and  possible  corrective  actions.  If  necessary; 

(3)  Determining  factors  lor  the  selection  of  personnel,  independent  of  the  area  being  audited, 
to  complete  internal  company  and  vessel  audits;  and 

(4)  Communicatkxi  and  reporting  of  Internal  audit  findings  lor  critnal  management  review  and 
to  ensure  management  personnel  of  the  area  audited  take  timely  and  connective  actton  on 
dericiefx:ies  fourNJ. 


Subpart  C— How  Will  Safety 
Management  Systems  be  Certificated 
and  Enforced? 

f96i300    Purpoee. 

This  subpart  establishes  the  standards 
for  the  responsible  person  of  a  company 
and  its  vessel(s)  to  obtain  the  required 
and  voluntary,  national  and 
international  certification  for  the 
company's  and  vessel's  safety 
management  system. 


iM.310    Who  dOM  this  subpart  appty  to? 
This  subpart  appUes: 

(a)  If  you  are  a  responsible  person 
who  owns  a  vessel(s)  registered  in  the 
U.S.  and  engaged  on  foreign  voyages; 

(b)  If  you  are  a  responsible  person 
who  owns  a  vesseUs)  registered  in  the 
U.S.  and  volunteer  to  meet  the 


standards  of  this  part  and  Chapter  K  of 
SOLAS; 

(c)  To  all  foreign  vessels  engaged  in 
foreign  trade  operating  in  U.S.  waters 
and  subject  to  Chapter  DC  of  SOLAS;  or 

(d)  If  you  are  a  recognized 
organization  authorized  by  the  U.S.  to 
complete  safety  management  audits  and 
certification  required  by  this  part. 

fM.320    WliatlsinvohMdtocoinpMaa 
safety  management  audit  and  whan  is  it 
required  to  be  complelad? 

(a)  A  safety  management  audit  is  any 
of  the  following: 

(1)  An  initial  audit  which  is  carried 
out  before  a  Document  of  Compliance 
certificate  or  a  Safety  Management 
Certificate  is  issued; 

(2)  A  renewal  audit  which  is  carried 
out  before  the  renewal  of  a  Document  of 


Compliance  certificate  or  a  Safety 

Management  Certificate; 
(3)  Periodic  audits  including — 
(i)  An  annual  verification  audit,  as 

described  in  §  96.330(Q  of  this  part,  and 
(ii)  An  intermediate  verification  audit, 

as  described  in  §  96.340(e)(2)  of  this 

part. 

(b)  A  satisfactory  audit  means  that  the 
auditor(s)  agrees  that  the  requirements 
of  this  part  are  met,  based  on  review  and 
verification  of  the  procedures  and 
dociunents  that  make  up  the  safety 
management  system. 

(c)  Actions  required  during  safety 
management  audits  for  a  company  and 
their  U.S.  vessel(s)  are — 

(1)  Review  and  verify  the  procedures 
and  documents  that  make  up  a  safety 
management  system,  as  defined  in 
subpart  B  of  this  pait 


(2)  Make  sure  the  audit  complies  with 
this  subpart  and  is  consistent  with  IMO 
Resolution  A. 788(19),  Guidelines  on 
Implementation  of  the  International 
Safety  Management  (ISM)  Code  by 
Administrations. 

(3)  Make  sure  the  audit  is  carried  out 
by  a  team  of  Coast  Guard  auditors  or 
auditors  assigned  by  a  recognized 
organization  authorized  to  complete 
such  actions  by  subpart  D  of  this  part 

(d)  Safety  management  audits  for  a 
company  and  their  U.S.  vesseUs)  are 
required — 

(1)  Before  issuing  or  renewing  a 
Document  of  Compliance  certificate, 
and  to  keep  a  Document  of  Gompliuice 
certificate  valid,  as  described  in 

§§  96.330  and  96.340  of  this  part. 

(2)  Before  issuing  or  renewing  a  Safety 
Management  Certificate,  and  to 
maintain  the  validity  of  a  Safety 
Management  Certificate,  as  described  in 
§  96.340  of  this  part.  However,  any 
safety  management  audit  for  the 
purpose  of  verifying  a  vessel's  safety 
management  system  will  not  be 
scheduled  or  conducted  for  a  company's 
U.S.  vessel  unless  the  company  first  has 
undergone  a  safety  management  audit  of 
the  company's  safety  management 
system,  and  has  received  its  Document 
of  Compliance  certificate. 

(e)  Requests  for  all  safety  management 
audits  for  a  company  and  its  U.S. 
vesseUs)  must  be  communicated — 

(1)  By  a  responsible  person  directly  to 
a  recognized  organization  authorized  by 
the  U.S. 

(2)  By  a  responsible  person  within  the 
time  limits  for  an  annual  verification 
audit,  described  in  §  96.330(f)  of  this 
part,  and  for  an  intermediate 
verification  audit,  described  in 

§  96.340(e)(2)  of  this  part  If  he  or  she 
does  not  make  a  request  for  a  safety 
management  annual  or  verification 
audit  for  a  valid  Document  of 
Compliance  certificate  issued  to  a 
company  or  a  valid  Safety  Management 
Certificate  issued  to  a  vessel,  this  is 
cause  for  the  Coast  Guard  to  revoke  the 
certificate  as  described  in  §§  96.330  and 
96.340  of  this  part. 

(f)  If  a  non-conformity  with  the  safety 
management  system  is  found  during  the 
audit,  it  must  be  reported  in  writing  to 
the  company's  owner  or  vessel's  master 
by  the  auditor  as  described  in  IMO 
Resolution  A.788(19). 

$96,330    Document  of  Compliance 
certificele:  wliat  is  it  and  wtien  is  it  needed? 

(a)  You  must  hold  a  valid  Dociunent 
of  Compliance  certificate  if  you  are  the 
responsible  person  who,  or  company 
which,  owns  a  U.S.  vessel  engaged  in 
foreign  voyages,  carrying  12  or  more 
passengers,  or  is  a  tanker,  bulk  freight 


vessel,  freight  vessel,  or  a  self-propelled 
mobile  ofEshore  drilling  unit  of  500 
gross  tons  or  more. 

(b)  You  may  voluntarily  hold  a  valid 
Document  of  Compliance  certificate,  if 
you  are  a  responsible  person  who,  or  a 
company  which,  owns  a  U.S.  vessel  not 
included  in  paragraph  (a)  of  this  section. 

(c)  You  will  be  issued  a  Document  of 
Compliance  certificate  only  after  you 
complete  a  satisfectory  safety 
management  audit  as  described  in 

'§96.320  of  this  part. 

(d)  All  U.S.  and  foreign  vessels  that 
carry  12  or  more  passengers  or  a  tanker, 
bulk  freight  vessel,  freight  vessel,  or  a 
self-propelled  mobile  o&hore  drilling 
unit  of  500  gross  tons  or  more,  must 
carry  a  valid  copy  of  the  .company's 
Document  of  Compliance  certificate 
onboard  when  on  a  foreign  voyage. 

(e)  A  valid  Document  of  Compliance 
certificate  covers  the  type  of  vesseUs)  on 
which  a  company's  safety  management 
system  initial  safety  management  audit 
was  based.  The  validity  of  the 
Document  of  Compliance  certificate 
may  be  extended  to  cover  additional 
types  of  vessels  after  a  satisfactory  safety 
management  audit  is  completed  on  the 
company's  safety  management  system 
which  includes  those  additional  vessel 
types. 

(f)  A  Dociunent  of  Compliance 
certificate  is  valid  for  60  months.  It  must 
be  verified  annually  through  a  safety 
management  verification  audit  within 
three  months  before  or  after  the 
certificate's  anniversary  date. 

(g)  Only  the  Coast  Guard  may  revoke 
a  Document  of  CompUance  certificate 
from  a  company  which  owns  a  U.S. 
vessel.  The  Document  of  Compliance 
certificate  may  be  revoked  if — 

(1)  The  annual  safety  management 
audit  and  system  verification  required 
by  paragraph  (f)  of  this  section  is  not 
requested  by  the  responsible  person;  or 

(2)  Major  non-coniormities  are  found 
in  the  company's  safety  management 
system  during  a  safety  management 
audit  or  other  related  survey  or 
inspection  being  completed  by  the  Coast 
Guard  or  the  recognized  organization 
chosen  by  the  company  or  responsible 
person. 

(h)  When  a  company's  valid 
Document  of  Compliance  certificate  is 
revoked  by  the  Coast  Guard,  a 
satisfectory  safety  management  audit 
must  be  completed  before  a  new 
Document  of  Compliance  certificate  for 
the  company's  safety  management 
system  can  be  reissued. 

SM.340    Safely  Management  Certificale: 
wtiat  is  It  and  whan  is  it  needed? 

(a)  Your  U.S.  vessel  engaged  on  a 
foreign  voyage  must  hold  a  valid  Safety 


Management  Certificate  if  it  carries  12 
or  more  passengers,  or  if  it  is  a  tanker, 
bulk  freight  vessel,  freight  vessel,  or  a 
self-propelled  mobile  ofEsbrwe  drilling 
unit  of  500  gross  tons  or  more. 

(b)  Your  U.S.  vessel  may  volimtarily 
hold  a  valid  Safety  Management 
Certificate  even  if  your  vessel  is  not 
required  to  by  paragraph  (a)  of  this 
sectioiL 

(c)  Your  U.S.  vessel  may  only  be 
issued  a  Safety  Management  Certificate 
or  have  it  renewed  when  your  company 
holds  a  valid  Dociunent  of  Compliance 
certificate  issued  under  §  96.330  of  this 
part  and  the  vessel  has  completed  a 
satisfactory  safety  management  audit  of 
the  vessel's  safety  management  system 
set  out  in  §  96.320  of  this  part 

(d)  A  copy  of  your  company's  valid 
Document  of  Compliance  certificate 
must  be  on  board  all  U.S.  and  foreign 
vessels  which  carry  12  or  mcHe 
passengers,  and  must  be  onboard  a 
tanker,  bulk  freight  vessel,  freight 
vessel,  or  a  self-propelled  mobile 
offshore  drilling  unit  of  500  gross  tons 
or  more,  when  engaged  on  foreign 
voyages  or  within  U.S.  waters. 

(e)  A  Safety  Management  Certificate  is 
valid  for  60  months.  The  validity  of  the 
Safety  Management  Certificate  is  based 
on — 

(1)  A  satisfactory  initial  safety 
management  audit; 

(2)  A  satisfactory  intermediate 
verification  audit  requested  by  the 
vessel's  responsible  person,  completed 
between  the  24th  and  36th  month  of  the 
anniversary  date  of  the  certificate;  and 

(3)  A  vessel's  company  holding  a 
valid  Dociunent  of  Gampliance 
certificate.  When  a  company's 
Document  of  Compliance  certificate 
expires  or  is  revoked,  the  Safety 
Management  Certificate  for  the 
company-owned  vessel(s)  is  invalid. 

(f)  Renevral  of  a  Safety  Management 
Certificate  requires  the  completion  of  a 
satisfactory  safety  management  system 
audit  which  meets  all  of  the 
requirements  of  subpart  B  of  this  part. 
A  renewal  of  a  Safety  Management 
Certificate  cannot  be  started  imless  the 
company  which  owns  the  vessel  holds 
a  valid  Dociunent  of  Compliance 
certificate. 

(g)  Only  the  Coast  Guard  may  revoke 
a  Safety  Management  Cartificate  from  a 
U.S.  vessel.  The  Safety  Management 
Certificate  will  be  revoked  if— 

(1)  The  vessel's  responsible  person 
does  not  ask  for  and  complete  a 
satisfactory  intermediate  safety 
management  audit  required  by 
paragraph  (e)(2)  of  this  section;  or 

(2)  Major  non-conformities  are  found 
in  the  vessel's  safety  management 
system  during  a  safety  management 
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audit  or  other  related  survey  or 
inspection  being  completed  by  the  Coast 
Guard  or  the  recognized  organization 
chosen  by  the  vessel's  responsible 
person. 

f  96.350    hrtarfm  Documant  of  Compliance 
cartWIcale:  What  is  it  and  iMhan  can  it  b* 
uaad? 

(a  )  An  Interim  Document  of 
Compliance  certificate  may  be  issued  to 
help  set  up  a  company's  safety 
management  system  when — 

(1)  A  company  is  newly  set  up  or  in 
transition  from  an  existing  company 
into  a  new  company;  or 

(2)  A  new  typ>e  of  vessel  is  added  to 
an  existing  sajfiety  management  system 
and  Doounent  of  Compliance  certificate 
for  a  company. 

(b)  A  responsible  person  for  a 
company  operating  a  U.S.  vessel(s)  that 
meets  the  reqtiirements  of  paragraph  (a) 
of  this  section,  may  send  a  request  to  a 
recognized  organization  authorized  to 
act  on  behalf  of  the  U.S.  to  receive  an 
Interim  Document  of  Compliance 
certificate  that  is  valid  for  a  period  up 
to  12  months.  To  be  issued  the  Interim 
Document  of  Compliance  certificate  the 
vessel's  company  must — 

(1)  Demonstrate  to  an  auditor  that  the 
company  has  a  safety  management 
system  that  meets  §  96.230  of  this  part; 
and 

(2)  Provide  a  plan  for  full 
implementation  of  a  safety  management 
system  within  the  period  that  the 
Interim  Document  of  Compliance 
certificate  is  valid. 

19^360    mtartmSaMyMwMQwnMit 

What  is  it  and  whan  can  It  b« 


(a)  A  responsible  person  may  apply 
for  an  Interim  Safety  Management 
Certificate  when — 

(1)  A  responsible  person  takes 
delivery  of  a  new  U.S.  vessel;  or 

(2)  Takes  responsibility  for  the 
management  of  a  U.S.  vessel  which  is 
new  to  the  responsible  person  or  their 
company. 

(b)  An  Interim  Safety  Management 
Certificate  is  valid  for  6  months.  It  may 
be  issued  to  a  U.S.  vessel  which  meets 
the  conditions  of  paragraph  (a)  of  this 
section,  when — 

(1)  The  company's  valid  Doounent  of 
Compliance  certificate  or  Interim 
Dociunent  of  Compliance  certificate 
applies  to  that  vessel  type; 

(2)  The  company's  safety  management 
S3r8tem  for  the  vessel  includes  the  key 
elements  of  a  safety  management 
system,  set  out  in  §  96.220.  applicable  to 
this  new  type  of  vessel; 

(3)  The  company's  safety  management 
sjrstem  has  been  assessed  during  Uie 


safety  management  audit  to  issue  of  the 
Document  of  Compliance  certificate  or 
demonstrated  for  the  issuance  of  the 
Interim  Document  of  Compliance 
certificate; 

(4)  The  master  and  senior  officers  of 
the  vessel  are  familiar  with  the  safety 
management  system  and  the  planned  set 
up  arrangements; 

(5)  Written  documented  instructions 
have  been  extracted  from  the  safety 
management  system  and  given  to  the 
vessel  prior  to  sailing; 

(6)  The  company  plans  an  internal 
audit  of  the  vessel  within  three  months; 
and 

(7)  The  relevant  information  from  the 
safety  management  system  is  written  in 
English,  and  in  any  other  language 
understood  by  the  vessel's  personnel. 

{90.370    What  are  the  raquiramenls  for 
VMeli  of  countrlM  not  party  to  Chaptsr  iX 
of  SOLAS? 

(a)  Each  foreign  vessel  which  carries 
12  or  more  passengers,  or  is  a  tanker, 
bulk  height  vessel,  freight  vessel,  or 
self-propelled  mobile  oSshoie  drilling 
unit  of  500  gross  tons  or  more,  operated 
in  U.S.  waters,  under  the  authority  of  a 
country  not  a  party  to  Chapter  DC  of 
SOLAS  must— 

(1)  Have  on  board  valid 
dociunentation  showing  that  the  vessel's 
company  has  a  safety  management 
system  which  was  audited  and  assessed, 
consistent  with  the  International  Safety 
Management  Code  of  IMO  Resolution 
A.741(18); 

(2)  Have  on  board  valid 
documentation  from  a  vessel's  Flag 
Administration  showing  that  the 
vessel's  safety  management  system  was 
audited  and  assessed  to  be  consistent 
with  the  International  Safety 
Management  Code  of  IMO  Resolution 
A.741(18);  or 

(3)  Show  that  evidence  of  compliance 
was  issued  by  either  a  government  that 
is  party  to  SOLAS  or  an  organization 
recognized  to  act  on  behalf  of  the 
vessel's  Flag  Administration. 

(b)  Evidence  of  compliance  must 
contain  all  of  the  information  in.  and 
have  substantially  the  same  format  as 

(1)  Document  of  Compliance 
certificate;  and 

(2)  Safety  Management  Certificate. 

(c)  Failure  to  comply  with  this  section 
will  subject  the  vessel  to  the  compliance 
and  enforcement  procedures  of  §  96.300 
of  this  part 

f9«.380    How wWlhaCoaalQuwd  handle 
cowpllancs  and  sniercanwnt  of  thasa 
rsgulatioftsT 

.  (a)  While  operating  in  waters  under 
the  jurisdiction  of  the  United  States,  the 


Coast  Guard  may  board  a  vessel  to 
determine  that — 

(1)  Valid  copies  of  the  company's 
Document  of  Compliance  certificate  and 
Safety  Management  Certificate  are  on 
board,  or  evidence  of  the  same  for 
vessels  from  countries  not  party  to 
Chanter  DC  of  SOLAS;  and 

(2j  The  vessel's  crew  or  shore-based 
personnel  are  following  the  procedures 
and  policies  of  the  safety  management 
system  while  operating  the  vessel  or 
transferring  cargoes. 

(b)  A  foreign  vessel  that  does  not 
comply  with  these  regulations,  or  one 
on  which  the  vessel's  condition  or  use 

.  of  its  safety  management  system  do  not 
substantially  agree  with  the  particulars 
of  the  Document  of  Compliance 
certificate.  Safety  Management 
Certificate  or  other  required  evidence  of 
compliance,  may  be  detained  by  order 
of  the  COTP  or  OCMI.  This  may  occur 
at  the  port  or  terminal  where  the 
violation  is  found  until,  in  the  opinion 
of  the  detaining  authority,  the  vessel  can 
go  to  sea  without  presenting  an 
unreasonable  threat  of  harm  to  the  port, 
the  marine  environment,  the  vessel  or 
its  crew.  The  detention  order  may  allow 
the  vessel  to  go  to  another  area  of  the 
port,  if  needed,  rather  than  stay  at  the 
place  where  the  violation  was  found. 

(c)  If  any  vessel  that  must  comply 
with  this  part  or  with  the  ISM  Code 
does  not  have  a  Safety  Management 
Certificate  and  a  copy  of  its  company's 
Document  of  Compliance  certificate  on 
board,  a  vessel  owner,  charterer, 
managing  operator,  agent,  master,  or  any 
other  individual  in  charge  of  the  vessel 
that  is  subject  to  this  part,  may  be  liable 
for  a  civil  penalty  under  46  U.S.C.  3318. 
For  foreign  vessels,  the  Coast  Guard  may 
request  the  Secretary  of  the  Treasury  to 
withhold  or  revoke  the  clearance 
required  by  46  U.S.C.  App.  91.  The 
Coast  Guard  may  ask  the  Secretary  to 
permit  the  vessel's  departure  after  the 
bond  or  other  surety  is  filed. 

196.390   Whan  wHItha  Coast  Guard  dMiy 
entry  into  a  U.S.  port7 

(a)  Unless  a  foreign  vessel  is  entering 
U.S.  waters  under  force  majeure,  no 
vessel  shall  enter  any  port  or  terminal 
of  the  U.S.  without  a  safety  management 
system  that  has  been  properly 
certificated  to  this  subpart  if— 

(1)  It  is  engaged  in  foreign  trade;  and 

(2)  It  is  carrying  12  or  more 
passengers,  or  a  tanker,  bulk  freight 
vessel,  freight  vessel,  or  self-propelled 
mobile  oCEshore  drilling  imit  of  500 
gross  tons  or  more. 

(b)  The  cognizant  COTP  will  deny 
entry  of  a  vessel  into  a  port  or  terminal 
under  the  authority  of  46  U.S.C.  3204(c). 
to  any  vessel  that  does  not  meet  the 


requirements  of  paragraph  (a)  of  this 
section. 

Subpart  D— Auttwrization  of 
Recognized  Organizations  To  Act  on 
Behalf  of  the  U.S. 

§96.400    Purpoaa. 

(a)  This  subpart  establishes  criteria 
and  procedtires  for  organizations 
recognized  under  46  CFR  part  8,  to  be 
authorized  by  the  Coast  Guard  to  act  on 
behalf  of  the  U.S.  The  authorization  is 
necessary  in  order  for  a  recognized 
organization  to  perform  safety 
management  audits  and  certification 
functions  delegated  to  the  Coast  Guard 
as  described  in  this  part. 

(b)  To  receive  an  up-to-date  list  of 
recognized  organizations  authorized  to 
act  under  this  subpart,  send  a  self- 
addressed,  stamped  envelope  and 
written  request  to  the  Commandant  (G- 
MSE).  2100  Second  Stiwt  SW.. 
Washington.  DC  20593-0001. 

{96.410   Who  doae  this  subpsft  apply  to? 

This  subpart  applies  to  all 
organizations  seeking  authorization  to 
conduct  safety  management  audits  and 
issue  international  safety  management 
certificates  on  behalf  of  the  U.S.  that  are 
recognized  under  46  U.S.C.  part  8. 

{96.420   Whalaiilhorftymayan 
organizaUon  aak  for  under  this  subpart? 

(a)  An  organization  may  request 
authorization  to  conduct  safety 
management  audits  and  to  issue  the 
following  certificates: 

(1)  Safety  Management  Certificate; 

(2)  Document  ofCompliance 
certificate; 

(3)  Interim  Safety  Management 
Certificate;  and 

(4)  Interim.  Document  ofCompliance 
certificate. 

(b)  (Reserved] 


{96.430    HowdossanorgamialionsubmN 
a  raquaat  to  ba  authortzsd? 

(a)  A  recognized  organization  must 
send  a  written  request  for  authorization 
to  the  Commandant  (G-MSE),  Office  of 
Design  and  Engineering  Standards.  2100 
Second  Street  SW.  Washington,  DC 
20593-0001.  The  request  must  include 
the  following: 

(1)  A  statement  describing  what  type 
of  authorization  the  organization  seeks; 

(1)  Documents  showuig  that — 

(i)  The  organization  has  an  internal 
quality  system  with  written  policies, 
procedures  and  processes  that  meet  the 
requirements  in  §  96.440  of  this  part  for 
safety  management  auditing  and 
certification;  or 

(ii)  The  organization  has  an  internal 
quality  system  based  on  ANSI/ASQC 
C9001  for  safety  management  auditing 
and  certification;  or 


(iii)  The  organization  has  an 
equivalent  internal  quality  standard 
system  recognized  by  the  Coast  Guard  to 
complete  safety  management  audits  and 
certification. 

(3)  A  list  of  the  organization's 
exclusive  auditors  qualified  to  complete 
safety  management  audits  and  their 
operational  area; 

(4)  A  written  statement  that  the 
procedures  and  records  of  the 
recognized  organization  regarding  its 
actions  involving  safety  management 
system  audits  and  certification  are 
available  for  review  annually  and  at  any 
time  deemed  necessary  by  the  Coast 
Guard;  and 

(5)  If  the  organization  is  a  foreign 
classification  society  that  has  been 
recognized  under  46  CFR  part  8  and 
wishes  to  apply  for  authorization  under 
this  part,  it  must  demonstrate  the 
reciprocity  reqiiired  by  46  U.S.C.  3316, 
by  providing  with  its  request  for 
authorization  an  affidavit  frtim  the 
government  of  the  country  in  which  the 
classffication  society  is  headquartered. 
This  affidavit  must  provide  a  list  of 
authorized  delegations  by  the  flag  state 
of  the  administration  of  the  foreign 
classification  society's  country  to  the 
American  Bureau  of  Shipping,  and 
indicate  any  conditions  related  to  the 
delegated  authority.  If  this  affidavit  is 
not  received  with  a  request  for 
authorization  from  a  foreign 
classification  society,  the  request  for 
authorization  will  be  disapproved  and 
returned  by  the  Coast  Guaid. 

(b)  Upon  the  satisfectory  completion 
of  the  Coast  Guard's  evaluation  of  a 
request  for  authorization,  the 
organization  will  be  visited  for  an 
evaluation  as  described  in  §  96.440(b)  of 
this  part. 

{96.440   How  win  tha  Coast  Guard  dadda 
wttaltisr  to  spprovs  sn  organization  a 
rsquast  to  ba  authoriiad? 

(a)  First,  the  Coast  Guard  will  evaluate 
the  oiganization's  request  for 
authorization  and  supporting  written 
materials,  looking  for  evidence  of  the 
following — 

(1)  The  organization's  clear 
assignment  of  management  duties; 

(2)  Ethical  standards  for  managos  and 
auditors; 

(3)  Procedures  for  auditor  training, 
qualification,  certification,  and 
requalification  that  are  consistent  with 
recognized  industry  standards; 

(4)  Procedures  for  auditing  safety 
management  systems  that  are  consistent 
with  recognized  industry  standards  and 
IMO  Resolution  A.788(19); 

(5)  Acceptable  standards  for  internal 
auditing  and  management  review; 


(6)  Record-keeping  standards  for 
safety  management  auditing  and 
certification; 

(7)  Methods  for  reporting  non- 
conformities and  recording  completion 
of  remedial  actions; 

(8)  Methods  for  certifying  safety 
management  systems; 

(9)  Methods  for  periodic  and 
intermediate  audits  of  safety 
management  systems; 

(10)  Methods  for  renewal  audits  of 
safety  management  systems; 

(11)  Methods  for  handling  appeals; 
and 

(12)  Overall  procedtires  consistent 
with  IMO  Resolution  A.739(18). 
"Guidelines  for  the  Authorization  of 
Organizations  Acting  on  Behalf  of  the 
Administration. ' ' 

(b)  After  a  fevorable  evaluation  of  the 
organization's  written  request,  the  Coast 
Guard  will  arrange  to  visit  the 
organization's  corporate  offices  and  port 
offices  for  an  on-site  evaluation  of 
operations. 

(c)  When  a  request  is  approved,  the 
recognized  organization  and  tha  Coast 
Guard  will  enter  into  a  written 
agreement  This  agreement  will  define 
the  scope,  terms,  conditions  and 
requirements  of  the  authorization. 
Conditions  of  this  agreement  are  found 
in  §96.460  of  this  part 

{96.4S0   What  happens  If  ttwCoaat  Guard 
dsapprwas  an  erganliatlon'a  raquaat  to  ba 
authortzad? 

(a)  The  Coast  Guard  will  write  to  the 
organization  explaining  why  it  did  not 
meet  the  criteria  for  authorization. 

(b)  The  organization  may  then  correct 
the  deficiencies  and  reapply. 

{96.460    How  win  I  know  what  tha  Coast 
Gusrd  raqulraa  of  my  orgartiialion  If  my 


(a)  Your  organization  will  enter  into  a 
written  agreement  with  the  Coast  Guard. 
This  written  agreement  will  specify — 

(1)  How  long  the  authorization  is 
valid; 

(2)  Which  duties  and  responsibilities 
the  organization  may  perform,  and 
which  certificates  it  may  issue  on  behalf 
oftheU.S.; 

(3)  Reports  and  information  the 
organization  must  send  to  the 

fV>TninnnHant  (G— MOC); 

(4)  Actions  the  organization  must  take 
to  renew  the  agreement  when  it  expires; 
and 

(5)  Actions  the  organization  must  take 
if  the  Coast  Guard  should  revoke  its 
authorization  or  recognition  under  46 
CFR  part  8. 

(b)  (Reserved] 
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196.470    How  does  ttM  Coast  Quard 
tsnninato  sn  organization's  authorization? 

At  least  every  12  months,  the  Coast 
Guard  evaluates  oiganizations 
authorized  under  this  subpart.  If  an 
organization  fails  to  maintain  acceptable 
standards,  the  Coast  Guard  may 
terminate  that  organization's 
authorization,  remove  the  organization 
from  the  Commandant's  list,  and  further 
evaluate  the  organization's  recognition 
under  46  CFR  part  8. 

§96.480  Whatistlwstatusofacartiflcals 
if  the  issuing  organization  has  its  authority 
tsrminated? 

Any  certificate  issued  by  an 
organization  authorized  by  the  Coast 
Guard  whose  authorization  is  later 
terminated  remains  valid  until — 

(a)  Its  original  expiration  date, 

(b)  The  date  of  the  next  periodic  audit 
required  to  maintain  the  certificate's 
validity,  or 

(c)  whichever  of  paragraphs  (a)  or  Cb) 
of  this  section  occurs  firet. 

S96.490    What  ftirther  obligations  exist  for 
an  organization  If  the  Coast  Guard 
terminates  its  authorization? 

The  written  agreement  by  which  an 
organization  receives  authorization  from 
the  Coast  Guard  places  it  under  certain 
obligations  if  the  Coast  Guard  revokes 
that  authorization.  The  organization 
agrees  to  send  written  notice  of  its 
termination  to  all  responsible  persons, 
companies  and  vessels  that  have 
received  certificates  from  the 
organization.  In  that  notice,  the 
organization  must  include — 

(a)  A  written  statement  explaining 
why  the  organization's  authorization 
was  terminated  by  the  Coast  Guard; 

(b)  An  explanation  of  the  status  of 
issued  certificates; 

(c)  A  ciurent  list  of  organizations 
authorized  by  the  Coast  Guard  to 
conduct  safety  management  audits;  and 

(d)  A  statement  of  what  the 
companies  and  vessels  must  do  to  have 
their  safety  management  systems 
transferred  to  another  organization 
authorized  to  act  on  behalf  of  the  U.S. 

196.495    How  can  i  appeal  a  decision  made 
by  an  authorized  organization? 

(a)  A  responsible  person  may  appeal 
a  decision  made  by  an  authorized 
organization  by  mailing  or  delivering  to 
the  organization  a  written  request  for 
reconsideration.  Within  30  days  of 
receiving  yoiu  request,  the  authorized 
organization  must  rule  on  it  and  send 
you  a  written  response.  They  must  also 
send  a  copy  of  their  response  to  the 
Commandant  (G-MOC). 

(b)  If  you  are  not  satisfied  with  the 
organization's  decision,  you  may  appeal 
directly  to  the  Commandant  (G-MOC). 


You  must  make  your  appeal  in  writing, 
including  any  documentation  and 
evidence  you  wish  to  be  considered. 
You  may  ask  the  Commandant  (G-MOC) 
to  stay  the  effect  of  the  appealed 
decision  while  it  is  under  review. 

(c)  The  Commandant  (G-MOC)  will 
make  a  decision  on  your  appeal  and 
send  you  a  response  in  writing.  That 
decision  will  be  the  final  Coast  Guard 
action  on  your  request. 

PART  2— VESSEL  INSPECTIONS 

2.  Revise  the  authority  citation  for 
part  2  to  read  as  follows: 

Aathortty:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3103,  3205.  3306.  3703:  E.O.  12234, 
45  FR  58801.  3  CFR,  1980  Comp.,  p.  277;  49 
CFR  1.46;  Subpart  2.45  also  issued  under  the 
authority  of  Act  of  Dec.  27, 1950,  Ch.  1155. 
sees.  1,  2, 64  SUt  1120  (see  46  U.S.C.  App. 
note  prec.l). 

3.  In  §  2.01-25,  add  paragraph 
(a)(l)(ix)  and  revise  paragraph  (a)(2)  to 
read  as  follows: 

S  2.01-2S    International  Convention  for 
Safety  of  Life  at  Sea,  1974. 

(a)  •  *  • 

(1)  •  *  * 

(ix)  Safety  Management  Certificate. 

(2)  The  U.S.  Coast  Guard  will  issue 
through  the  Officer  In  Charge,  Marine 
Inspection,  the  following  certificates 
after  performing  an  inspection  or  safety 
management  audit  of  the  vessel's 
systems  and  determining  the  vessel 
meets  the  applicable  requirements: 

(i)  Passenger  Ship  Safety  Certificate. 

(ii)  Cargo  Ship  Safety  Construction 
Certificate  except  when  issued  to  cargo 
ships  by  a  Coast  Guard  recognized 
classification  society  at  the  option  of  the 
owner  or  agent. 

(iii)  Cargo  Ships  Safety  Equipment 
Certificate. 

(iv)  Exemption  Certificate 

(v)  Nuclear  Passenger  Ship  Safety 
Certificate. 

(vi)  Nuclear  Cargo  Ship  Safety 
Certificate. 

(vii)  Safety  Management  Certificate, 
except  when  issued  by  a  recognized 
organization  authorized  by  the  Coast 
Guard. 


PART  31— INSPECTION  AND 
CERTIFICATION 

4.  Revise  the  authority  citation  for 
part  31  to  read  as  follows: 

Anthority:  33  U.S.C  1321(i);  46  U.S.C. 
2103,  3205.  3306,  3703;  49  U.S.C.  5103.  5106; 
E.0. 12234;  45  FR  58801;  3  CFR.  1980  Comp., 
p.  277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp..  p.  351;  49  CFR  1.46.  Section  31.10- 
21  also  issued  under  the  authority  of  Sec. 
4109.  Pub.  L.  101-380. 104  Stat  515. 


5.  Add  §  31.40-30  to  read  as  follows: 

S31.40-30    Safety  Menagement 
Certlficat»-T/ALL. 

(a)  All  tankships  on  an  international 
voyage  must  have  a  valid  Safety 
Management  Certificate  and  a  copy  of 
their  company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  tankships  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

6.  In  §  31.40-40,  revise  paragraph  (b) 
to  read  as  follows: 

131.40-40    Duration  of  Convention 
certlflcatee — T/ALL 

•        •        *        •        • 

(b)  A  Cargo  Ship  Safety  Construction 
Certificate  and  a  Safety  Management 
Certificate  shall  be  issued  for  a  period 
of  not  more  than  60  months. 


PART  71— INSPECTION  AND 
CERTIFICATION 

7.  Revise  the  authority  citation  for 
part  71  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3205,  3306;  E.O.  12234.  45  FR  58801; 
3  CFR.  1980  Comp..  p.  277;  E.O.  12777,  56 
FR  54757,  3  CFR,  1991  Comp.,  p.  351;  49  CFR 
1.46. 

8.  Add  §  71.75-13  to  read  as  follows: 

f  71.75-13    Safety  Management  Certificate. 

(a)  All  vestels  on  an  international 
voyage  must  have  a  valid  Safety 
Management  Certificate  and  a  copy  of 
their  company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

9.  In  §  71.75-20,  revise  paragraph  (a) 
to  read  as  follows: 

171.75-20    Duration  of  certificatos. 

(a)  The  certificates  are  issued  for  a 
period  of  not  more  than  12  months,  with 
exception  to  a  Safety  Management 
Certificate  which  is  issued  for  a  period 
of  not  more  than  60  months. 


PART  91 — INSPECTION  AND 
CERTIFICATION 

10.  Revise  the  authority  citation  for 
part  91  to  read  as  follows: 

Anthortty:  33  U.S.C.  13210); «  U.S.C. 
3205,  3306;  E.O.  12234;  45  FR  58801;  3  CFR, 
1980  Comp.,  p.  277;  E.0. 12777,  56  FR  54757, 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46. 

11.  Add  §91.60-30  to  read  as  follows: 

f  91.60-30   Safety  Management  Certiflcale. 

(a)  "All  vessels  on  an  international 
voyage  must  have  a  valid  Safety 


Management  Certificate  and  a  copy  of 
their  company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

12.  In  §91.60-40,  revise  paragraph  (b) 
to  read  as  follows: 

§91.60-40    Duration  of  certificates. 

***** 

(b)  A  Cargo  Ship  Safety  Construction 
Certificate  and  a  Safety  Management 
Certificate  are  issued  for  a  period  of  not 
more  than  60  months. 


PART  107— INSPECTION  AND 
CERTIRCATION 

13.  Revise  the  authority  citation  for 
part  107  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3205, 
3306,  5115;  49  CFR  1.45, 1.46;  §  107.05  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

14.  Add  §  107.415  to  read  as  follows: 
§107.415    Safety  Management  Certificate. 

(a)  All  self-propelled  mobile  offshore 
drilling  imits  of  500  gross  tons  or  over 
on  an  international  voyage  must  have  a 
valid  Safety  Management  Certificate  and 
a  copy  of  their  company's  valid 
Document  of  Compliance  certificate  on 
board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

PART  11&-INSPECTI0N  AND 
CERTIRCATION 

15.  Revise  the  authority  citation  for 
part  115  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C. 
2103,  3205,  3306;  49  U.S.C  App.  1804;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743;  E.O.  12234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

16.  Add  §  115.925  to  read  as  follows: 
§115.925    Safety  Management  Certiflcale. 

(a)  All  vessels  that  carry  more  than  12 
passengers  on  an  international  voyage 
must  have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
appUcable  requirements  of  33  CFR  part 
96. 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 


PART  126— INSPECTION  AND 
CERTIFICATION 

17.  Revise  the  authority  citation  for 
part  126  to  read  as  follows: 

Authority:  46  U.S.C  3205.  3306;  33  U.S.C 
1321(j);  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

18.  Add  §  126.480  to  read  as  follows: 

§126.480   Safety  Management  Certificate. 

(a)  All  offshore  supply  vessels  of  500 
gross  tons  or  over  on  international 
voyages  must  have  a  valid  Safety 
Management  Certificate  and  a  copy  of 
their  company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 

96. 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

PART  175— GENERAL  PROVISIONS 

19.  Revise  the  authority  citation  for 
part  175  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3205,  3306, 
3703;  49  U.S.C.  App.  1804;  49  CFR  1.45, 1.46; 
175.900  also  issued  under  authority  of  44 
U.S.C.  3507. 

20.  In  §  175.540,  add  paragraph  (d)  to 
read  as  follows: 

§175.540    Equivalento 

•        •        *        •        * 

(d)  The  Commandant  may  accept  - 
alternative  compliance  arrangements  in 
lieu  of  specific  provisions  of  the 
International  Safety  Management  (ISM) 
Code  (IMO  Resolution  A.741(18))  for  the 
purpose  of  determining  that  an 
equivalent  safety  management  system  is 
in  place  on  board  a  vessel.  The 
Commandant  will  consider  the  size  and 
corporate  structure  of  a  vessel's 
company  when  determining  the 
acceptability  of  an  equivalent  system. 
Requests  for  determination  of 
equivalency  must  be  submitted  to 
Commandant  (G-MOC)  via  the 
cognizant  OCMI. 

PART  176-INSPECTION  AND 
CERTIRCATION 

-    21.  Revise  the  authority  citation  for 
part  176  to  read  as  follows: 

Anthortty:  33  U.S.C  1321(j);  46  U.S.C 
2103,  3205,  3306;  49  U.S.C  App.  1804;  E.O. 
11735,  38  FR  21243.  3  CFR,  1971-1975 
Comp.,  p.  793;  E.0. 12234, 45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

22.  Add  §  176.925  to  read  as  follows: 

§176J2S   Safety  Management  Certmcate. 

(a)  All  vessels  that  carry  more  than  12 
passengers  on  an  international  voyage 
must  have  a  valid  Safety  Management 


Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

23.  Revised  §  176.930  to  read  as 
follows: 


§176.930    Equhralents. 

As  outiined  in  Chapter  I  (General 
Provisions)  Regulation  5,  of  SOLAS,  the 
Commandant  may  accept  an  equivalent 
to  a  particular  fitting,  material, 
apparatus,  or  any  particular  provision 
required  by  SOLAS  regulations  if 
satisfied  that  such  equivalent  is  at  least 
as  effective  as  that  required  by  the 
regulations.  An  owner  o?  managing 
operator  of  a  vessel  may  bubmit  a 
request  for  the  acceptance  of  an 
equivalent  following  the  procedures  in 
§  175.540  of  this  chapter.  The 
Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate  or  Safety  Management 
Certificate,  as  appropriate. 

PART  189-4NSPECTION  FOR 
CERTIRCATION 

24.  Revise  the  authority  citation  for 
part  189  to  read  as  follows: 

Autfiority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3205,  3306;  E.O.  12234,  45  FR  58801, 
3  CFR.  1980  Comp..  p.  277;  E.0. 12777,  56 
FR  54757.  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
1.46. 

25.  Add  §  189.60-30  to  read  as 
follows: 

§189.60-30    Safety  Management 
Certiflcale. 

(a)  All  vessels  on  an  international 
voyage  must  have  a  valid  Safety 
Management  Certificate  and  a  copy  of 
their  company's  valid  Document  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

26.  In  §  189.60-40,  revise  paragraph 
(b)  to  read  as  follows: 

§189.60-40    Duration  of  Lertlflcates. 


(b)  A  Cargo  Ship  Safety  Construction 
Centificate  and  a  Safety  Management 
Certificate  are  issued  for  a  period  of  not 
more  than  60  months. 
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Dated:  April  23. 1997. 
T.CCard. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-11189  Filed  4-30-97;  8:45  am] 

BOXJNG  COOE  4«10-14-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AI70 

Monetary  Allowance  Under  38  U.S.C. 
1805  for  a  Child  Bom  with  Spina  Bifida 
Who  Is  a  Child  of  a  Vietnam  Veteran 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  adjudication  regulations  to 
provide  for  payment  of  a  monetary 
allowance  to  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran.  The  intended  effect  of  this 
amendment  is  to  implement  legislation 
authorizing  VA  to  provide  such  benefits. 
A  companion  docvunent  (RIN:  2900- 
AI65)  concerning  a  proposal  for  the 
provision  of  health  care  for  such 
children  is  set  forth  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Regiflt^. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  June  30.  1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Ofiice  of 
Regulations  Management  (02D), 
Department  of  Veterans  Afiiairs,  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RDM  2900-AI70."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158. 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  MFORMATWN  CONTACT:  John 
Bisset.  Jr..  Consultant.  Regulations  Staff. 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration.  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPI^MENTARY  INFORMATKM:  Section  3 
of  the  Agent  Orange  Act  of  1991.  Public 
Law  102^,  105  Stat  11.  directed  the 
Secretary  of  Veterans  Affairs  to  seek  to 
enter  into  an  agreement  with  the 
National  Academy  of  Sciences  (NAS)  for 
a  series  of  reports  to  review  and 
summarize  the  scientific  evidence 
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concerning  the  association  between 
exposure  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era.  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  In  its  most  recent 
report,  entitled  "Veterans  and  Agent 
Orange:  Update  1996,"  which  was 
released  on  March  14, 1996,  NAS  noted 
what  it  considered  "limited/suggestive 
evidence  of  an  association"  between 
herbicide  exposure  and  spina  bifida  in 
the  offspring  of  Vietnam  veterans. 

Since  VA  did  not  have  the  statutory 
authority  to  provide  benefits  to  children 
of  veterans  based  on  birth  defects,  the 
Secretary  announced  on  May  28, 1996, 
that  he  would  seek  legislation  to 
provide  an  appropriate  remedy  and 
submitted  proposed  legislation  to 
Congress  in  July  of  that  year.  Section 
421  of  Public  Law  104-204  added  a  new 
chapter  18  to  title  38,  United  States 
Code,  authorizing  VA  to  provide  certain 
benefits,  including  a  monthly  monetary 
allowance,  to  children  bom  with  spina 
bifida  who  are  the  natural  children  of 
veterans  who  served  in  the  Republic  of 
Vietnam  during  the  Vietnam  era.  This 
document  amends  existing  VA 
adjudication  regulations  and  adds  a  new 
section  to  title  38.  Code  of  Federal 
Regulations,  to  implement  this  new 
authority. 

Section  1805(c)  of  title  38.  United 
States  Code,  specifies  that  receipt  of  this 
allowance  shall  not  affect  the  right  of 
the  child,  or  the  right  of  any  individual, 
based  on  the  child's  relationship  to  that 
individual,  to  receive  any  other  benefit 
to  which  the  child,  or  that  individual, 
may  be  entitled  under  any  law 
administered  by  VA,  nor  will  the 
allowance  be  considered  income  or 
resources  in  determining  eligibility  for, 
or  the  amount  of,  benefits  under  any 
Federal  or  federally  assisted  program. 
We  propose  to  amend  38  CFR  3.261, 
3.262,  3.263.  3.272,  and  3.275  to  reflect 
this  statutory  provision  as  it  applies  to 
VA's  income-based  benefit  programs. 

Section  1806  of  title  38,  United  States 
Code,  provides  that  the  effective  date  of 
the  monetary  allowance  to  a  child  imder 
new  chapter  18  will  be  fixed  in 
accordance  with  the  facts  found,  but 
will  not  be  earlier  than  the  date  of 
receipt  of  application.  The  effective  date 
of  section  421  of  Public  Law  104-204 
will  be  October  1, 1997,  imless  other 
legislation  is  enacted  to  provide  for  an 
earlier  effective  date.  VA  is  proposing  to 
amend  38  CFR  3.403  to  reflect  these 
statutory  provisions. 

VA  is  also  proposing  to  amend  38 
CFR  3.503  to  specify  that  this  monetary 
allowance  will  terminate  the  last  day  of 
the  month  before  the  month  in  whidi 
the  death  of  a  child  occura.  This  date  is 


consistent  with  the  termination 
provisions  of  38  U.S.C.  5112(b) 
applicable  to  compensation,  pension, 
and  dependency  and  indemnity 
compensation  benefits  administered  by 
VA,  and  there  is  no  indication  in  the 
statute  that  Congress  intended  that  VA 
administer  this  benefit  in  any  different 
manner.  Due  to  the  amendments  to  38 
CFR  3.403  and  3.503.  we  are  proposing 
technical  amendments  to  each  cross- 
reference  following  38  CFR  3.57,  3.659, 
3.703,  3.707,  and  3.807. 

VA  is  also  proposing  to  amend  38 
CFR  3.105  to  specify  that,  where  there 
is  a  change  in  disability  status 
warranting  a  reduction  of  the  monetary 
allowance,  such  reduction  in  evaluation 
will  be  effective  the  last  day  of  the 
month  following  sixty  days  from  the 
date  of  notice  to  the  recipient  (at  the 
recipient's  last  address  of  record)  of  the 
contemplated  reduction.  This  is  the  date 
stipulated  by  38  U.S.C.  5112(b)(6)  for 
reduction  of  disability  compensation 
benefits  under  the  same  circumstances. 
We  are  not,  however,  proposing  to 
incorporate  an  additional  60-day  notice 
such  as  that  provided  before  reductions 
of  compensation  awards  imder  the 
provisions  of  38  CFR  3.105(e).  Since 
reduction  of  this  monetary  allowance 
would  generally  be  based  on  private 
medical  evidence  that  the  claimant  had 
authorized  to  be  released  to  VA,  and 
since  the  rating  criteria  for  this  benefit 
are  generally  less  complex  than  those 
for  rating  compensation  claims,  in  our 
judgment,  60  days  is  enough  time  for 
claimants  to  submit  evidence  showing 
that  the  monthly  allowance  should  not 
be  reduced.  We  are  proposing  to  apply 
the  provisions  of  38  CFR  3.105(h) 
concerning  the  opportiinity  for  a 
predetermination  hearing  to  reductions 
of  this  monetary  allowance. 

Section  3.158  of  title  38.  Code  of 
Federal  Regulations,  describes  the 
circumstances  under  which  VA  will 
consider  a  claim  abandoned.  Where 
evidence  requested  in  connection  with 
a  claim  is  not  furnished  within  one  year 
after  the  date  of  request,  the  claim  will 
be  considered  abandoned  and  further 
action  moII  not  be  taken  unless  a  new 
claim  is  received.  Should  entitlement  be 
established  on  the  basis  of  this  new 
claim,  benefits  are  awarded  effective  not 
earlier  than  the  date  of  the  filing  of  the 
new  claim.  Where  benefit  payments 
have  been  discontinued  because  a 
payee's  present  whereabouts  are 
unknown,  payments  will  be  resumed 
effective  the  day  following  the  date  of 
last  pa3anent  if  entitlement  is  otherwise 
established,  upon  receipt  of  a  valid 
current  address.  In  view  of  the 
similarity  between  this  benefit  and  other 
monetary  benefits  which  VA 


administers,  and,  in  order  to  maintain 
consistency  with  respect  to  the 
administration  of  these  benefits,  we 
believe  it  is  apprepriate  to  apply  these 
provisions  to  the  monetary  monthly 
aUowance  for  children  with  spina 
bifida,  and  we  are  proposing  to  amend 
38  CFR  3.158  accordingly. 

Pursuant  to  38  U.S.C.  1805(b)(3),  the 
amount  of  the  monthly  monetary 
allowance  payable  to  a  child  with  spina 
bifida  will  be  $200,  $700.  or  $1,200. 
based  on  the  individual's  degree  of 
disability.  Section  1805(b)(3)  also 
specifies  that  these  amoimts  are  subject 
to  adjustment  imder  the  provisions  of  38 
U.S.C.  5312.  which  provide  Ibr  the 
adjustment  of  certain  VA  benefit  rates 
whenever  there  is  an  increase  in  benefit 
amoimts  payable  under  title  II  of  the 
Social  Security  Act  (42  U.S.C.  401  et 
seq.).  We  propose  to  amend  38  CFR  3.27 
to  reflect  that  statutory  provision. 

We  propose  to  add  a  new  §  3.814  \o 
title  38.  Code  of  Federal  Regulations,  to 
implement  additional  provisions  of  38 
U.S.C.  1805.  ff  a  child  with  spina  bifida 
is  the  natural  child  of  two  Vietnam 
veterans,  new  §  3.814  would  make  clear 
that  that  child  may  receive  only  one 
monthly  allowance.  This  limitation  is 
consistent  with  the  provision  of  38 
U.S.C.  5304(a)(1)  that  limits  a  person  to 
not  more  than  one  award  of  pension, 
compensation,  emergency  officers, 
regular  or  reserve  retirement  pay  based 
on  his  or  her  own  service.  Such  a  limit 
is  appropriate  in  this  instance  because 
a  child  establishes  entitlement  to  this 
benefit  in  his  or  her  own  right  due  to 
being  afflicted  with  spina  bifida,  and 
awarding  more  than  one  monthly 
allowance  based  on  the  existence  of  the 
same  disability  would  constitute  a 
duplication  of  benefits  similar  to  that 
prohibited  by  38  U.S.C.  5304(a)(1). 

We  propose  to  require  an  applicant 
for  the  monetary  allowance  to  furnish 
certain  information  contained  on  a  VA 
form  entitled  "Application  for  Spina 
Bifida  Benefits"  which  is  set  fordi  in 
full  in  the  text  portion  of  proposed 
§  3.814(b).  The  information  requested  is 
necessary  for  making  determinations 
regarding  eligibility  for  monetary 
allowances.  Furnishing  the  Social 
Security  numbers  of  the  natural 
parent(s)  and  the  child  on  whose  behalf 
benefits  are  sought  is  not  mandatory, 
given  the  absence,  under  current  law,  of 
statutory  authority  that  would  authorize 
VA  to  require  this  information. 
Nevertheless,  voluntary  submission  of 
such  Social  Security  numbers  would  be 
helpful  to  VA  in  establishing  an 
individual's  eligibility  for  the  monetary 
allowance  authorized  by  law.  VA  would 
use  the  Social  Security  numbers  to:  (1) 
Verify  that  the  child's  natuial  parent 


was  a  veteran  who  served  in  Vietnam 
during  the  specified  period:  (2)  identify 
medical  records;  and  (3)  ensure  that 
awards  to  deceased  beneficiaries  are 
terminated  in  a  timely  manner  to  avoid 
creation  of  overpayments. 

The  term  "Vietnam  veteran"  is 
defined  by  the  statute  as  a  veteran  who 
performed  active  military,  naval,  or  air 
service  in  the  Republic  of  Vietnam 
during  the  Vietnam  era.  We  propose  to 
adopt  the  statutory  language  for 
purposes  of  new  §  3.814.  We  also 
propose  to  define  the  term  service  in  the 
Republic  of  Vietnam  to  include  service 
in  the  waters  offshore  and  service  in 
other  locations  if  the  conditions  of 
service  involved  duty  or  visitation  in 
the  Republic  of  Vietnam.  This  is 
consistent  with  the  definition  of  service 
in  the  Republic  of  Vietnam  that  appears 
at  38  CFR  3.307(aU6)(iii),  which  sets 
forth  the  conditions  under  which  VA 
presumes  that  Vietnam  veterans  were 
exposed  to  a  herbicide  agent  during 
active  military  service.  Since  the 
purpose  of  this  rulemaking  is  to  provide 
for  payment  to  the  children  of  those 
same  veterans  if  the  children  are  bom 
with  spina  bifida,  it  is  appropriate  to 
recognize  the  same  area  in  which 
veterans  are  presumed  to  have  been 
exposed  to  herbicides. 

The  statute  defines  the  term  "child" 
as  meaning  a  natural  child  of  a  Vietnam 
veteran,  regardless  of  age  or  marital 
status,  who  was  conceived  after  the  date 
on  which  the  veteran  first  entered  the 
Republic  of  Vietnam  during  the  Vietnam 
era.  In  general,  the  statutes  authorizing 
VA  benefits  recognize  a  legitimate  child, 
a  legally  adopted  child,  a  stepchild  who 
is  a  member  of  the  veteran's  household, 
or  an  illegitimate  child  either 
acknowledged  in  writing  by  the  veteran 
or  judicially  decreed  to  be  the  child  of 
the  veteran,  as  the  child  of  the  veteran 
(See  38  U.S.C.  101(4)(A)).  38  U.S.C. 
1801,  however,  establishes  a  stricter 
requirement;  in  order  to  be  eligible  for 
this  benefit  a  child  must  be  the  natural 
child  of  a  Vietnam  veteran.  We  therefore 
propose  to  require  that,  in  order  to 
est^lish  entitlement  to  this  benefit,  a 
claimant  must  provide  the  types  of 
evidence  specified  in  38  CFR  3.209  and 
3.210  sufficient  to  demonstrate,  in  the 
judgment  of  the  Secretary,  that  the  child 
on  whose  behalf  benefits  are  sought  is 
the  natural  child  of  a  Vietnam  veteran. 

38  U.S.C  1805  (b)  authorizes  VA  to 
make  mondily  payments  at  one  of  three 
levels  based  on  the  degree  of  disability 
suffered  by  the  child,  as  detemiined  in 
accordance  with  a  schedule  for  rating 
such  disabilities  to  be  prescribed  by  the 
Secretary.  Spina  bifida  is  a 
developmental  anomaly  characterized 
by  deSKtive  closure  of  the  bony 


encasement  of  the  spinal  cord,  through 
which  the  cord  (myelocele),  meninges 
(meningocele),  or  both 
(meningomyelocele)  may  (spina  bifida 
cystica)  or  may  not  (spina  bifida 
occulta)  protrude  (Ekirland's  Illustrated 
Medical  Dictionary,  27th  ed.  1988, 1560. 
and  The  Merck  Manual,  16th  ed.  1992. 
2077).  Neurological  deficit  is  the  main 
determinant  of  disability  for  an 
individual  with  spina  bifida  (Long-term 
Outcome  in  Surgically  Treated  Spina 
Bifida  Cystica.  Isao  Date,  M.D.,  Yasunori 
Yagyu,  M.D.,  Shoji  Asari.  MD..  and 
Takshi  Ohmoto,  MD.,  Slug.  Neurol. 
1993, 40:471-5).  In  our  judgment,  the 
neurological  manifestations  that  best 
define  the  severity  of  disability  are 
impairment  of:  Functioning  of  the 
extremities;  bowel  or  bladder  function; 
and  intellectual  functioning. 

We  propose  to  designate  levels  of 
disabilify  identified  as  Level  I,  n,  or  m. 
based  on  an  assessment  of  these 
neurologic  manifestations  in  eligible 
individuals.  Each  of  these  neurologic 
manifestations  exhibits  three  clearly 
identifiable  levels  of  impairment  that 
can  be  used  in  determining  levels  of 
payment  Functioning  of  the  lower 
extremities  can  be  assessed  from  least  to 
most  impaired  based  on  (1)  the  ability 
to  walk  without  braces  or  other  external 
support;  (2)  the  ability  to  walk  only  with 
braces  or  other  external  support;  or  (3) 
the  inability  to  walk.  Functioning  of  the 
upper  extremities  can  be  assessed  from 
least  to  most  impaired  based  on  (1) 
absence  of  sensory  or  motor 
impairment;  (2)  existence  of  sensory  or 
motor  impairment  not  precluding  the 
ability  to  grasp  a  pen,  feed  one's  self, 
perform  self  care;  and  (3)  existrace  of 
sensory  or  motor  impairment  severe 
enough  to  preclude  the  abilify  to  grasp 
a  pen,  feed  one's  self,  or  perform  self 
care.  Bowel  or  bladder  fiuiction  can  be 
assessed  from  least  to  most  impaired 
based  upon  whether  an  individual  is  (1) 
continent  of  urine  and  fisces;  (2)  requires 
drugs  or  mechanical  means  to  maintain 
proper  bladder  or  bowel  function;  or  (3) 
is  completely  incontinent  of  urine  or  . 
feces. 

Intellectual  function  is  ordlnarify 
assessed  through  the  use  of  any  of 
several  standardized  tests  that 
determine  the  intelligence  quotient 
(LQ.).  The  average  or  normal  LQ.  range 
is  generally  considered  to  be  90  to  110 
("Comprehensive  Texdxrak  of 
Psychiatry"  497  (Harold  L  Kaplan,  MJD.. 
and  Benjamin  J.  Sadock.  MD.,  eds..  5th 
ed.  1989)).  The  American  Association  of 
Mental  Deficiency  considers  an  LQ.  of 

69  or  less  to  Indicate  mental  retardation. 
Between  these  ranges  fadls  an 
intermediate  group  with  an  LQ.  between 

70  and  89.  considered  to  be  in  the  range 
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of  dull-normal  to  borderline  mental 
retardation. 

Section  1805(a)  authorizes  VA  to  pay 
a  monetary  allowance  for  any  disability 
resulting  from  spina  bifida.  We  have 
concluded  that  any  person  who  has 
spina  bifida,  other  than  spina  bifida 
occulta,  suffers  some  degree  of 
disabiUty.  Accordingly,  we  propose  to 
rate  individuals  suffering  from  spina 
bifida  at  Level  I  (the  lowest  level  of 
disabiUty)  if  they  are  able  to  walk 
without  braces  or  other  external  support 
(although  gait  may  be  impaired),  have 
no  motor  or  sensory  impiurment  of  the 
upper  extremities,  have  an  I.Q.  of  90  or 
higher,  and  are  continent  of  urine  and 
feces.  Provided  that  none  of  their 
disabilities  due  to  spina  bifida  are 
severe  enough  to  meet  the  reqiiirements 
of  Level  m,  we  propose  to  rate 
individuals  at  Level  II  (the  intermediate 
level  of  disability)  if  they  are 
ambulatory,  but  only  with  braces  or 
other  external  support;  or,  if  they  have 
motor  or  sensory  impairment  of  the 
upper  extremities  but  are  able  to  grasp 
a  pen,  feed  themselves,  and  perform  self 
care;  or,  if  they  have  an  I.Q.  between  70 
and  89;  or.  if  they  require  drugs  or 
intermittent  catheterization  to  mairitnin 
proper  urinary  bladder  function,  or 
mechanisms  for  proper  bowel  function. 
We  propose  to  rate  individuals  at  Level 
m  (the  highest  level  of  disability)  if  they 
are  unable  to  ambulate;  or,  if  they  have 
motor  or  sensory  impairment  of  the 
upper  extremities  severe  enough  to 
preclude  grasping  a  pen,  self-care  or 
self- feeding;  or,  if  they  have  an  I.Q.  of 
69  or  less;  or,  if  they  are  completely 
incontinent  of  urine  or  feces.  For  a  child 
with  spina  bifida  to  be  evaluated  at 
Level  I,  each  of  any  existing 
neurological  disabilities  would  have  to 
£all  into  the  least  impaired  range 
described  above.  If  at  least  one  of  the 
claimant's  neiuY)logical  impairments 
falls  into  the  middle  range,  the 
individual  would  be  rated  at  Level  U. 
Furthermore,  if  at  least  one  of  the 
disabihties  falls  into  the  highest  level  of 
impairment,  the  individual  would  be 
rated  at  Level  m. 

Children  who  are  less  than  one  year 
of  age,  regardless  of  whether  they  suffer 
from  spina  bifida,  are  essentially 
helpless,  incontinent,  unable  to  walk, 
and  too  young  for  I.Q.  to  be  measiuvd. 
Therefore,  the  above-noted  criteria  we 
are  prop>osing  are  not  readily  applicable 
as  determinants  of  disability  at  that  age. 
We  therefore  propose  that  diildren 
under  the  age  of  one  be  rated  at  Level 
I,  unless  a  pediatric  neurologist  certifies 
that,  in  his  or  her  medical  judgment, 
there  is  a  neiirological  deficit  present 
that  will  prevent  the  child  from 
ambulating,  grasping  a  pen,  performing 


self-care,  or  feeding  him  or  herself 
because  of  sensory  or  motor  impairment 
of  the  upper  extremities,  or  that  will 
make  it  impossible  for  the  child  to 
achieve  urinary  or  fecal  continence.  In 
our  judgment,  pediatric  neurologists  are 
the  only  physicians  with  the  expertise 
in  this  highly  specialized  area  necessary 
to  assess  neurological  deficits  and  their 
likely  prognosis  in  children  under  the 
age  of  one.  If  such  a  deficit  is  present, 
we  propose  that  the  child  be  rated  at 
Level  in.  We  also  propose  to  require  that 
VA  reassess  the  level  of  disability  in 
each  child  at  the  age  of  one  year,  at 
which  time  the  effects  of  spina  bifida 
can  more  readily  be  determined. 

In  some  cases,  symptoms  due  to  spina 
bifida  do  not  become  manifest  for 
several  years.  Even  if  the  limbs  initially 
appear  totally  paralyzed,  early  training 
and  the  use  of  appliances  may  allow 
ambulation  in  childhood  (Brain's 
Diseases  of  the  Nervous  System,  revised 
by  John  N.  Walton.  M.D.,  D.Sc.,  F.R.C.P.. 
8th  ed.,  1977,  777).  However,  children 
with  lesions  at  the  second  lumbar  level 
or  higher,  even  if  they  become 
ambuiatory  in  childhood,  usually  will 
require  wheelchairs  in  the  teenage 
period.  Despite  initial  bowel  or  bladder 
incontinence,  most  older  children,  with 
training  and  the  use  of  medication  or 
appliances,  are  able  to  achieve 
continence  (Diseases  of  the  Nervous 
System,  Arthur  K.  Asbury,  M.D.,  Guy  M. 
McKhann,  M.D.,  and  W.  Ian  McDonald, 
Ph.D.,  F.R.C.P.,  eds.,  1986.  712). 

VA  will  reassess  the  level  of  disability 
due  to  spina  bifida  whenever  it  receives 
medical  evidence  indicating  that  a 
change  is  warranted.  Nevertheless,  we 
propose  to  require  that  VA  reassess  the 
level  of  disability  due  to  spina  bifida  at 
intervals  of  not  more  than  five  years 
until  the  child  has  reached  the  age  of  21. 
Required  reassessments  will  assure  that 
the  appropriate  level  of  disability  is 
assigned  during  the  period  of  time  when 
changes  in  the  disabling  effects  of  spina 
bifida  are  most  likely  to  occur. 
Thereafter,  we  propose  to  reassess  the 
level  of  disability  only  if  we  receive 
medical  evidence  indiicating  a  material 
change  in  the  level  of  disability  or  that 
the  ciurent  rating  may  be  incorrect.  By 
the  time  a  child  is  age  21,  the  condition 
has  generally  stabilized  and,  in  our 
judgment,  required  reassessments 
beyond  that  age  will  no  longer  be 
necessary. 

Because  VA  medical  facilities 
generally  provide  examination  and  care 
only  to  veterans,  VA  lacks  pediatric 
examiners,  pediatric  neurologists,  and 
other  pediatric  specialists  who  might 
participate  in  the  evaluation  and  care  of 
children  with  spina  bifida.  We  therefore 
propose  to  accept  statements  from 


private  physicians,  as  well  as 
examination  reports  from  government  or 
private  institutions,  for  the  piupose  of 
rating  spina  bifida  claims  without 
further  examination,  provided  they  are 
adequate  to  permit  the  evaluation  of  the 
efiiects  of  spina  bifida  under  the  criteria 
proposed  above.  Because  of  the  critical 
need  to  obtain  this  information  in  order 
to  asstue  assignment  of  an  appropriate 
rating  level,  we  propose  to  require  diat 
individuals  seeldng  or  receiving  benefits 
under  this  provision  authorize  the 
release  of  pertinent  medical  records  to 
VA  and  that  children  Cor  whom  VA 
schedules  an  examination,  whether  at  a 
VA  facility  or  by  a  private  health-care 
provider  under  contract,  report  for  that 
examination.  Individuals  who  fiul  to 
authorize  the  release  of  pertinent 
medical  records  or  fail  to  report  for 
examination  would  be  rated  at  Level  L 

Paperwork  Reduction  Act  of  1995 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  38 
CFR  3.814  would  contain  collections  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Accordingly,  under  section 
3507(d)  of  the  Act,  VA  has  submitted  a 
copy  of  this  rulemaking  action  to  OMB 
for  its  review  of  the  collections  of 
information. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs, 
Office  of  Information  and  Regulatory 
Afhirs,  Washington,  DC  20503.  with 
copies  mailed  or  hand-delivered  to: 
Director,  Office  of  Regulations 
Management  (02D],  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW.  Room  1154,  Washington,  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AI70." 

Title:  Application  for  Benefits 
Eligibility. 

Summary  of  collection  of  information: 
The  provisions  of  proposed  38  CFR 
3.814  would  require  applicants  for  the 
monetary  allowance  to  submit  certain 
personal  identifying  information  of  the 
child  and  natural  parents,  medical 
status  of  the  child,  veteran  status  of  the 
natural  parents,  and  incompetency 
details  (if  applicable  and  the  child  is 
over  18  years  old).  The  types  of 
evidence  specified  in  §$  3.209  and  3.210 


would  be  sufficient  to  establish  that  a 
child  is  the  natural  child  of  a  Vietnam 
veteran. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  VA  needs  the  information 
to  determine  eligibility  for  obtaining  the 
monetary  allowance  and  the  appropriate 
level  of  payment.  Although  submission 
of  Social  Security  ntmibers  is  not 
mandatory,  pending  the  enactment  of 
specific  legislation,  VA  would  use  the 
Social  Security  numbers  to:  (1)  Verify 
that  the  child's  natiual  parent  was  a 
veteran  who  served  in  Vietnam  during 
the  specified  period;  (2)  identify 
medical  recoitls;  and  (3)  ensiue  that 
awards  to  deceased  beneficiaries  are 
terminated  in  a  timely  manner  to  avoid 
creation  of  overpayments. 

Description  of  likely  respondents: 
Individuals  seeking  the  monetary 
allowance  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran. 

Estimated  number  of  respondents: 
600-2,000. 

Estimated  frequency  of  responses:  1. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  335  hours. 

Estimated  armual  burden  per 
collection:  l(f  minutes. 

Title:  Acceptance  of  Released 
Statements  from  Private  Physicians  or 
Institutions  for  the  Purpose  of 
Evaluating  Spina  Bifida  Claims. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
3.814(d)  would  permit  VA  to  accept 
statements  bt>m  private  physicians,  as 
well  as  examination  reports  from 
government  or  private  institutions,  for 
the  purpose  of  evaluating  spina  bifida 
claims  without  VA  examination 
provided  that  they  are  adequate  to 
evaluate  the  efiiects  of  spina  bifida  under 
the  criteria  proposed  in  the  regulation. 
and  would  require  individuals  seeking 
the  monetary  allowance  to  authorize  the 
release  of  pertinent  medical  records  to 
VA. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  Because  VA  medical 
facilities  generally  provide  examination 
and  care  only  to  veterans,  VA  lacks 
pediatric  examiners,  pediatric 
neurologists,  and  other  pediatric 
specialists  who  might  participate  in  the 
evaluation  of  children' with  spina  bifida. 

Description  of  likely  respondents: 
Individiiials  seeking  the  monetary 
allowance  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran. 

Estimated  number  of  respondents: 
600-2,000. 

Estimated  frequency  of  responses:  1 . 


Estimated  total  armual  reporting  and 
recordkeeping  burden:  335  hours. 

Estimated  armual  burden  per 
collection:  10  minutes. 

The  Department  considers  comments 
by  the  pid)lic  on  proposed  collections  of 
information ' 


ApiMOved:  March  21. 1997. 


•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  wall  have 
practical  utilify; 

•  Evaluatingtheaccuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validify  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  qualify,  usefulness, 
and  clarify  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  between 
30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMDB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibilify  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  frtun  the 
initial  and  final  regulatory  flenbilify 
analysis  requirements  of  sections  603 
and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
for  this  benefit 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disabilify  benefits. 
Health  care.  Pensions,  Veterans. 
Vietnam. 


SecTBtary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A    Pemlon,  Compenaation, 
and  Dependeiwy  and  Indemnity 
Compensation 

1.  The  authorify  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

AodiOfttjr:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  In  §  3.27,  paragraph  (c)  is 
redesignated  as  paragraph  (d),  a  new 
paragraph  (c)  is  addmi.  and  newly 
redesignated  paragraph  (d)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

13.27   Automatic  adKiatirant  of  benefit 


(c)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran.  Whenever  there  is  a  cost-of- 
living  increase  in  benefit  amounts 
payable  under  section  215(i)  of  Title  II 
of  the  Social  Securify  Act,  VA  shall, 
effective  on  the  dates  such  increases 
become  effective,  increase  by  the  same 
percentage  the  monthly  allowance 
imder  38  U.S.C.  1805  for  a  child  bom 
with  spina  bifida  who  is  a  child  of  a 
Vietnam  veteran. 

(Authority:  38  U.S.C.  1805(b)(3)) 

(d)  Publishing  requirements.  Increases 
in  pension  rates,  parents'  dependency 
and  indemnify  compensation  rates  and 
income  limitation,  and  the  monthly 
allowance  under  38  U.S.C.  1805  for  a 
child  bom  with  spina  bifida  made  under 
this  section  shall  be  published  in  the 
Federal  Regislw. 

(Authority:  38  U.S.Q  5312(cKl).  1805(bH3)) 

3.  In  §  3.105,  paragraphs  (g)  and  (h) 
are  redesignated  as  paragraphs  (h)  and 
(i),  respectively;  in  paragraphs  (d).  (e), 
(f)  and  newly  redesignated  paragraph  (h) 
remove  "paragraph  (h)"  each  time  it 
appears  and  add,  in  its  place, 
"paragraph  (i)";  in  newly  redesignated 
paragraph  (i)(l)  remove  "paragraphs  (d) 
through  (g)"  and  add,  in  its  place, 
"paragraphs  (d)  through  (h)";  in  newly 
redesignated  paragraph  (i)(2) 
introductory  text,  remove  "paragraph 
(d),  (e),  (f)  or  (g)"  and  add,  in  its  place, 
"paragraph  (d),  (e),  (f),  (g)  or  (h)";  in 
newly  redesignated  paragraph  (i)(2Kii) 
remove  "paragraph  (f)"  and  add.  in  its 
place,  "paragraphs  (f)  and  (g)";  in  newly 
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redesignated  paragraph  (i)(2)(iii)  remove 
"paragraph  (g)"  and  add,  in  its  place, 
"paragraph  (h)";  and  add  a  new 
paragraph  (gj  to  read  as  follows: 

13.106    Revision  of  decMons.- 


(g)  Reduction  in  evaluation — 
monetary  allowance  to  a  child  with 
spina  bifida  under  38  U.S.C.  1805. 
Where  a  change  in  disability  level 
warrants  a  reduction  of  the  monthly 
allowance  currently  being  made,  a 
rating  proposing  the  reduction  will  be 
propped  setting  forth  all  material  bets 
and  reasons.  The  beneficiary  will  be 
notified  at  his  or  her  latest  address  of 


record  of  the  contemplated  action  and 
furnished  detailed  reasons  therefor,  and 
will  be  given  60  days  for  the 
presentation  of  adfUtional  evidence  to 
show  that  the  monthly  allowance 
should  be  continued  at  the  present 
level.  Unless  otherwise  provided  in 
paragraph  (i)  of  this  section,  if 
additional  evidence  is  not  received 
within  that  period,  final  rating  action 
will  be  taken  and  the  award  will  be 
reduced  eSiective  the  last  day  of  the 
month  following  sixty  days  from  the 
date  of  notice  to  the  payee  of  the 
proposed  reduction. 
(Authority:  38  U.S.C  501) 


13.158    [Amended] 

4.  In  §  3.158,  paragraphs  (a)  and  (c) 
are  amended  by  removing  "or 
dependency  and  indemnity 
compensation"  and  adding,  in  its  place, 
"dependency  and  indenmity 
compensation,  or  monetary  allowance 
under  the  provisions  of  38  U.S.C.  1805". 

5.  In  §3.261,  paragraph  (a)(40)  is 
added  to  read  as  follows: 

f  3.261    Character  of  income;  exclusions 
and< 


he  or  she  is  entitled  to  only  one  monthly 
allowance  under  this  section. 

(b)  Applicants  for  the  monetary 
allowance  imder  this  section  must 
submit  an  application  to  the  VA 
regional  office  and  include  the 
information  mandated  on  the  following 
VA  form  entitled  "Application  for  Spina 
Bifida  Benefits": 

Biu.  CODE  aaw-M-u 


•        •        • 
(a)*  •  • 


Income 

Dependency 
(parents) 

Dependency  and 
indemnity  com- 
pensation (parents) 

Pension;  oU-law 

(veterans,  surviving 

spouses  and 

children) 

Pension;  section 
306  (veterans,  sur- 
viving spouses  and 
children) 

See 

(40)  Monetary  allowance  under  38 
U.S.C.    1805  for  children   bom 
with  spina  tiiMa  «wtio  are  chitdren 
of  Vietnam  Veterans. 

Exchjrted 

Excluded 

Excluded 

Excluded 

§3-262(y) 

6.  In  §  3.262,  paragraph  (y)  is  added 
to  read  as  follows: 

13.262    Exclusions  of  income. 

(y)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran.  There  shall  be  excluded  from 
income  computation  any  allowance 
paid  under  the  provisions  of  38  U.S.C 
1805  to  a  child  bom  with  spina  bifida 
who  is  the  child  of  a  Vietnam  veteran. 
(Authority:  38  U.S.C  1805(d)) 

7.  In  §  3.263.  paragraph  (g)  is  added  to 
read  as  follows: 

f&263   Corpus  of  astals;  not  worth. 

•  •        •        •        • 

(g)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietitam 
veteran.  There  shall  be  excluded  from 
the  corpus  of  estate  or  net  worth  of  a 
claimant  any  allowance  paid  under  the 
provisions  of  38  U.S.C.  1805  to  a  child 
bom  with  spina  bifida  who  is  the  child 
of  a  Vietnam  veteran. 

(Authority:  38  U.S.C  1805(d)) 

8.  In  §  3.272,  paragraph  (u)  is  added 
to  read  as  follows: 

i3L272    Exclusions  ttam  Inoome. 

•  •        •        *        • 

(u)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran.  Any  allowance  paid  under  the 
provisions  of  38  U.S.C  1805  to  a  child 


bom  with  spina  bifida  who  is  the  child 
of  a  Vietnam  veteran. 

(Authority:  38  U.S.C  1805(d)) 

9.  In  §  3.275,  paragraph  (i)  is  added  to 
read  as  follows: 

ISlZTS   Critsrta  for  ovalualing  not  worth. 

•  •        *        •        • 

(i)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran.  There  shall  be  excluded  from 
the  corpus  of  estate  or  net  worth  of  a 
claimant  any  allowance  paid  under  the 
provisions  of  38  U.S.C.  1805  to  a  child 
bom  with  spina  bifida  who  is  the  child 
of  a  Vietnam  veteran. 

(Authority:  38  U.S.C  180S(d)) 

10.  In  §  3.403,  the  introductory  text 
and  paragraphs  (a)-(e)  are  redesignated 
as  paragraphs  (a),  and  (a)(lHa)(5), 
respectively,  and  paragraph  (b)  is  added 
to  read  as  follows: 

13.403    Chlldrsn. 

•  •        •        •        • 

(b)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
lafida  who  is  a  child  of  a  Vietnam 
veteran  (§3.814).  An  award  of  the 
monetary  allowrance  undw  38  U.S.C. 
1805  to  a  child  with  spina  bifida  who 
is  the  child  of  a  Vietnam  veteran  will  be 
either  date  of  birth  if  claim  is  received 
within  one  year  of  that  date,  or  date  of 
claim,  but  not  earlier  than  Octobo'  1. 
1997. 

(Authority:  38  U.S.C  1806.  5110(n);  mc. 
422(c),  Pub.  L.  104-204, 110  Stat  2928) 


11.  In  §  3.503,  the  introductory  text 
and  paragraphs  (a)-(|)  are  redesignated 
as  paragraphs  (a),  and  (a)(lHaKlO), 
respectively,  and  paragraph  (b)  is  added 
to  read  as  follows: 

13.503    ChMdrsn. 


(b)  Monetary  allowance  under  38 
U.S.C.  1805  for  a  child  bom  with  spina 
bifida  who  is  a  child  of  a  Vietnam 
veteran  (§  3.814).  The  effective  date  of 
discontinuance  of  the  monthly 
allowance  under  38  U.S.C.  1805  to  a 
child  with  spina  bifida  who  is  the  child 
of  a  Vietnam  veteran  will  be  the  last  day 
of  the  month  before  the  month  in  which 
the  death  of  the  child  occurred. 

(Authority:  38  U.S.C  501) 

12.  Section  3.814  is  added  to  read  as 
follows: 


13.814  Monetary  sNowsnosundsr  38 
U.S.C.  1806  Ibr  a  cMId  bom  wNh  spins 
bifida  who  is  a  chUd  of  s  Vielnam 


(a)  VA  shall  pay  a  monthly  allowance 
based  upon  the  level  of  disability 
determined  under  the  provisions  of 
paragraph  (c)  of  this  section  to  or  for  a 
child  bom  with  spina  bifida  who  is  a 
child  of  a  Vietnam  veteran.  Receipt  of 
this  allowance  shall  not  affsct  the  right 
of  the  child,  or  the  right  of  any 
individual  based  on  the  child's 
relationship  to  that  individual,  to 
receive  any  other  benefit  to  which  the 
child,  or  that  individual,  may  be 
entitled  imder  any  law  administered  by 
VA.  If  a  child  with  spina  bifida  is  the 
natural  child  of  two  Vietnam  veterans. 
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I  BurdtK  10  Miauw* 


APPLICATION  FOR  SPINA  BIFIDA  BENEFITS 


(■)••[', irtriH 


PKIVACY  ACT  INFOBMATION:  Th«  ledat  Movity  nuatar  and  oUmt  btfarMdM  w  ihU  form  It  raquOMd  iMdw  31  VS.C  dupwr  II.  which  orovMe* 
biMfla  to  VWtfiMi  niiTMi'ctaMcwi  »<ih  iplna  MfMa.  Any  Inforaudao  on  this  fana  omt  b«  Miauai  «unM«  VA  eniy  If  auihoriMd  widar  U  UJS.C. 
POI  and  iba  Privasr  Act.  ladudtng  ih«  raudna  uaat  Mandflad  In  iha  VA  lyaiaa  tl  raaarda.  5IVA3I/22,  Oaaipanndan.  Paniian.  Eduatian  and 


RahaMHiailan  Raearda  -  VA.  pubHaitad  In  iha  Fadaral  Ratlaiar.  Raudna  diarieauiaj  bmit  ba  aM4*  far  cha  raiiatflnc  purpeaaK   Dab(  eoUacdon.  dvil  or 
eriaiaal  law  anfareaaaM.  eaanunicatien*  with  awbart  «f  ContraM  or  othar  wprwantailMi.  banafiu  daiivanr.  adaioiMration  af  precramt,  and 


admlnJuradan.    Oladaauir  of  the  (odal  tacurity  nuabara  aid  atbar  raquaaad  Infaraadon  ii  vohntanr;  liow«»ar,  faihita  lo  fumiih  thai 
adadnlfcrativa  dlfHcultlaa  which  aay  rtauh  la  a  dalay  la  prawalnt  yaur  an/U€Mdon  tor  iptna  Mflda  banaflis. 
RESPONDENT  BUKOCN:  VA  mar  nn  oonduo  or  fponaor.  and  rMpandam  Is  nac  laqtdiad  la  iai|icind  to  tbli  coUaeiion  of  Informadon  unl 
valid  OMB  Central  Niaibar.  Pubdc  raportlat  burdan  for  thi*  ccWacllan  af  lafaraarian  It  aarimatad  to  avaraft  10  odnulaa  par  raapentc,  Indudint  the  Jn 
for  ra«i«wln(  Insvuedana.  taaiihlng  esitilac  dau  lOureaa,  ladiariag  and  aaimiinlag  ifaa  data  ntadtd.  and  caaplariin  and  ravtcwini  the  cofltctlan  i 

Infotaiaiian.   If  mu  hmm  liaa rnardtn<  iMt  burdan  atdaaw  or  any  oihar  aipm  af  thlt  eeliacdan  af  Inforaalien.  cal  l-MO^n-IOOO  for  aalBi 

In/otaatian  on  wbara  w  taad  yaar  oanunanu. 


!Ura< 

iflf 
'  aalBnc 


1.  NAME  OF  CLA»0ANT-CmJD(Flni.miMle.latO 


iTJATWKTJSiSt 


a.  VIETNAM  S&KVKXta/ 'Ytsr  provide  date*  Moi^ 
Dyes     duo  (From: To: 


3.  CLAMANT-CHUrS  DATE  OF  BIRTH  (Mo.jdV^) 


5.  ADORES^  OP  aJUMANT-CHILO('//icW«AMmk/-anJj/rMf 
or  rural  route,  city  or  P.O.,  State  and  ZIP  Code) 


2.  SOCIAL  SECURITY  NUMBBt  OF  CUMMANT-CHHJ)  <IJa*aiUble) 


4.  CLAMANT-CHIUrS  PLACE  OF  OKTH  (Oiy  and  state) 


6.  TEL0>HONE  NUMB»  OF  CLAmMn-CHUXlHchtde  Area  Code) 
(  ) 


A.  FATHBt  (Flrai.iiiiddk.laiir 


7.  NAIXg<S)  OF  NATURAL  PARSmS)  fffcdw  provide  information  for  both) 


B.  MOTVER  (Firei.  middle,  lati) 


8.  AOORESS.TELEPHONE  NUMBB*  AM)  VfclbHAN  STATUS  OF  NATURAL  PARBfTCS) 


aW  imti  or  rural  rouit.  air  or  P.O.,  Smm  mi  ZIP  Cadi;|C  motkw  iIhcIi^i  nanttr  awrf  »<rtt«  «r  fwa>  >ip»iw.  civ  •r  P-O^  Snit  oW  ZIP  ioSJ 
(  ) [^ (  ) 


O^PRAJJT 


SERVICE?^//  'Yet.' provide  date*  below) 
■  >  I  D  >^S    n  NO  (From: To: 


A.  PATVCR 


9    SOCIAL  SECURITY  NUMKRO  OF  NATURAL  PARENTIS) 


a  MOT>CR 


A.  FATHER 


10.  VA  CLAIM  ^^MBER<S)  OF  NATURAL  PARPITCS)  (If  weteran  previotttly  applied  10  VA  for  any  benefit) 


k  MOtv^ 


11.  IF  CULD  IS  UNDER  AGE   18  WHO  HAS  CUSTODY,  f  OTH«  THAN  NATURAL  PMSHT?  (Complete  Item*  1 1  A.  IIBandllC) 

X.  uAtm  or  euiTfliHAiiwuAABiAw  or 


CLAIMANT-CNILO 


■.  HCLATIONSMIP  TO  CMILO 
(~|AO<yTIVI  PANBIT    Q  OUAMMAN 

\^OTHa (Specify) . 


e.  ABBnggi  or  eosTOOiAweuAwiAW  or 

CLAIMANT-CMILO 


12A.  IF  CLAM4ANT-CHLO  IS  AGE    18  OR  OLDER  HAS  TX  OAaMANT-CHHX)  BEEN  OECLARB}  INC0MPETBMT7 
Dyes    D  NO   (U 'Ye*.' complete  item*  12B  and  120 


IS.  MAliC  AND  AOOMMS  OT  TMi  COUMT  WHICH  MAOC  THI  FINMNQ  OT  IWCOMW HWCYT 


tic.  NAMf  AMD  AOOMCSS  Of  THf  CUAWMAN 


13.  NAME  AND  ADDRESS  OF  PRHMARY  HEALTH  CARE  PROVDER  FOR  THE  CLAMANT-6«^ 


I4A.  HAS  T>«  CHILD  MCN  OIAGNOSCO  WITH  SPINA  SIFIOA? 

Dyes    DnO    (if 'Ye*.' complete  item*  I4B  and  I4C) 
\Jt  ir'nT^UIHART-CHILB  MAS  UEN  TMAniVMOVITAL 


148.  OATS  or  oiAGNOsis  (kh.jdarJfT 


_  TALiaa  row  yim  iirm  wunp  oisAiiLiTiK  withiw  n^  last  veah.  keasi — 

PMOVIOC  THS  MAIM  AND  AOONBSS  Of  lACH  HOSPITAL  OM  OTHDI  tMSTITUTION  WKWS  THi  TNSATMCNT  WAS  MOVIOCO  (Ut*  rntnt or oiim* » ttptrtn 


I/Wc.  the  undersigned,  hereby  authorize  the  hotplul  or  physician  ittoam  in  Itsro  1 3  and  14C  to  dixloie  and  release  to  the  Department  of 
Veterans  Affain  (VA)  any  informal  ion  that  may  have  been  obtained  in  conneaion  with  the  physical  examination  or  treatment  of  the  child. 
15A.  SIGNATURE{S)  OF  PARENT /GUARDIAN/ ADULT  CHILD 


16A.  StGNATURE  OF  WITNESS  (Rwiuirad) 


ISa  DATE  SIGNB) 


16a  DATE  SIGNED 


I/We.  the  undcniflned.  declare  under  penalty  of  perjury  that  the  information  provided  is  true  and  correct  and  that  the  child  named  in  Item  1 
above  IS  the  natural  child  of  the  p«non(s)  named  above  in  Item  7. 


18A.  SIGNATURE 


VAFORM 


2«^    21  0304 


TTBTBJfrrSiCRffi" 


18a  DATE  SIGNH) 


BUJNQ  CODE  S330-M-C 
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(c)  Definitions. 

(1)  Vietnam  veteran.  For  the  purposes 
of  this  section,  the  tenn  "Vietnam 
veteran"  means  a  veteran  who 
performed  active  military,  naval,  or  air 
service  in  the  Republic  of  Vietnam 
during  the  Vietnam  era.  Service  in  the 
Republic  of  Vietnam  includes  service  in 
the  waters  o&hore  and  service  in  other 
locations  if  the  conditions  of  service 
involved  duty  or  visitation  in  the 
Republic  of  Vietnam. 

(2)  (Jhild.  For  the  purposes  of  this 
section,  the  term  "child"  means  a 
natural  child  of  a  Vietnam  veteran, 
regardless  of  age  or  marital  status, 
conceived  after  the  date  on  which  the 
veteran  first  served  in  the  Republic  of 
Vietnam  during  the  Vietnam  era. 
Notwithstanding  the  provisions  of 

§  3.204(a)(1),  VA  shall  require  the  types 
of  evidence  specified  in  §§  3.209  and 
3.210  sufficient  to  establish  in  the 
judgment  of  the  Secretary  that  a  child  is 
the  natural  child  of  a  Vietnam  veteran. 

(3)  Spina  bifida.  For  the  purposes  of 
this  section,  the  term  "spina  bifida" 
means  any  form  and  manifestation  of 
spina  bifida  except  spina  bifida  occulta. 

(d)(1)  Upon  receipt  of  competent 
medical  evidence  that  a  child  has  spina 
bifida,  VA  shall  determine  the  level  of 
disability  suffered  by  the  child  in 
accordance  with  the  following  criteria: 

(i)  Level  I.  The  child  is  able  to  walk 
without  braces  or  other  external  support 
(although  gait  may  be  impaired),  has  no 
sensory  or  motor  impairment  of  upper 
extremities,  has  an  IQ  of  90  or  hi^er, 
and  is  continent  of  urine  and  feces. 

(ii)  Level  n.  Provided  that  none  of  the 
child's  disabilities  are  severe  enough  to 
be  evaluated  at  Level  m,  and  the  child: 
is  ambulatory,  but  only  with  braces  or 
other  external  support;  or  has  sensory  or 
motor  impairment  of  upper  extremities, 
but  is  able  to  grasp  pen,  feed  sedf,  and 
perform  self  care;  or  has  an  IQ  of  at  least 
70  but  less  than  90;  or  requires  drugs  or 
intermittent  catheterization  or  other 
mechanical  means  to  maintain  proper 
urinary  bladder  function,  or 
mechanisms  for  proper  bowel  function. 

(iii)  Leve7  M.  llie  child  is  unable  to 
ambulate;  or  has  sensory  or  motor 
impairment  of  upper  extremities  severe 
enough  to  prevent  grasping  a  pen. 
feeding  self,  and  performing  self  care;  or 
has  an  IQ  of  69  or  less;  or  has  complete 
urinary  or  fecal  incontinence. 

(2)  F^vided  that  they  are  adequate  for 
assessing  the  level  of  disability  due  to 
spina  bifida  under  the  provisions  of 
paragraph  (d)(1)  of  this  section,  VA  may 
accept  statements  from  private 
physicians,  or  examination  reports  from 
government  or  private  institutions,  for 
the  purpose  of  rating  spina  bifida  claims 
without  further  examination.  In  the 


absence  of  such  information,  VA  will 
schedule  an  examination  for  the 
piupose  of  assessing  the  level  of 
dis^Mlity. 

(3)  Unless  or  imtil  VA  is  able  to  obtain 
medical  evidence  adequate  to  assess  the 
level  of  disability  due  to  spina  bifida,  it 
will  rate  the  disability  of  a  person 
eligible  for  this  monetary  allowance  at 
no  higher  than  Level  I. 

(4)  Children  under  the  age  of  one  year 
will  be  rated  at  Level  I  unless  a  pediatric 
neurologist  certifies  that,  in  his  or  her 
medical  judgment,  there  is  a 
neurological  deficit  that  will  prevent  the 
child  from  ambulating;  from  grasping  a 
pen,  feeding  him  or  herself,  or 
performing  self  care;  or  from  achieving 
urinary  or  fecal  continence.  If  such  a 
deficit  is  present,  the  child  will  be  rated 
at  Level  UI.  VA  will  reassess  the  level 
of  disability  of  each  child  to  which  this 
provision  is  applied  at  the  age  of  one 
year. 

(5)  VA  will  reassess  the  level  of 
disability  due  to  spina  bifida  whenever 
it  receives  medical  evidence  indicating 
that  a  change  is  warranted.  For 
individuals  between  the  ages  of  one  and 
twenty-one,  however,  it  will  reassess  the 
level  of  disability  at  intervals  of  not 
more  than  five  years.  Thereafter,  it  will 
reassess  the  level  of  disability  only  if 
evidence  indicates  there  has  been  a 
material  change  in  the  level  of  disability 
or  that  the  current  rating  may  be 
incorrect. 

(Authority:  38  U.S.C.  501, 1805) 

13.  The  Cross-Reference  following 
§  3.57  is  amended  by  removing 
"§  3.403(a)"  and  "§  3.503(c)"  and 
adding,  in  their  places,  "§  3.403(a)(1)" 
and  "§  3.503(a)(3)",  respectively.  Each 
Cross-Reference  following  §§  3.659  and 
3.703  is  amended  by  removing 
"§  3.503(g)"  and  adding,  in  its  place. 
"§  3.503(a)(7)".  Each  Cross  Reference 
following  §§  3.707  and  3.807  is 
amended  by  removing  "%  3.503(h)"  and 
adding,  in  its  place,  "%  3.503(a)(8)". 

[FR  Doc.  97-11256  Filed  4-30-97;  8:45  am] 
MLLMQ  CODE  S320-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
Rm290a-AI65 

Provision  Of  Health  Care  to  Vtolnam 
Vetorans'  Children  With  Spina  Bifida 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  regulations  regaiding  Vietnam 


veterans'  children  with  spina  bifida  by 
providing  for  the  provision  of  health 
care  needed  for  the  spina  bifida  or  any 
disability  that  is  associated  with  such 
condition.  This  is  necessary  for 
providing  health  care  to  such  children 
in  accordance  with  recently  enacted 
legislation.  A  companion  dociunent 
(RIN:  2900-AI70)  concerning  a  proposal 
to  provide  for  payment  of  a  monetary 
allowance  to  a  Vietnam  veteran's  child 
with  spina  bifida  is  set  forth  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  June  30, 1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Afhirs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
'  should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI65."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158. 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  De  Vesty.  Health  Systems 
Specialist,  Office  of  Public  Health  and 
Environmental  Hazards  (13), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington  DC 
20420.  telephone  (202)  273-8456. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the 
"Medical  regulations  (38  CFR  part  17)." 
by  setting  forth  new  §§  17.900-17.905 
regarding  the  provision  of  health  care  to 
Vietnam  Veterans'  children  with  spina 
bifida.  Spina  bifida  is  a  congenital  birth 
defect,  characterized  by  defective 
closure  of  the  bones  surrounding  the 
spinal  cord.  The  spinal  cord  and  its 
covering  (the  meninges)  may  protrude 
through  the  defect 

The  provisions  of  38  U.S.C.  Chapter 
18  (Public  Law  104-204,  section  421, 
September  26, 1996)  provide  for  three 
separate  types  of  benefits  for  Vietnam 
veterans'  cluldren  who  suffer  from  spina 
bffida:  (1)  Monthly  monetary  allowances 
(2)  provision  of  health  care  needed  for 
the  spina  bifida  or  any  disability  that  is 
associated  with  such  condition,  and  (3) 
provision  of  vcxational  training  and 
rehabilitation. 

This  dociunent  proposes  to  set  forth  a 
mechanism  regarding  provision  of 
health  care  to  Vietnam  Veterans' 
children  with  spina  bifida.  In  large  part 
the  proposed  regulations  restate 
statutory  provisions. 


23732 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1.  1997  /  Proposed  Rules 


.r  -l:-jl.:l:^.  r ^i.- 


I 


Fednral  Resister  /  VoL  62.  No.  84  /  Thursday.  Mav  1.  1997  /  PrODOsed  Rules 


23733 


23732 


Faderal  RegistBr  /  Vol.  62,  No.  84  /  Thursday.  May  1.  1997  /  Proposed  Rules 


As  a  condition  of  eligibility  for  the 
provision  of  health  care  under  proposed 
§§  17.900-17.905,  it  is  proposed  that  a 
recipient  must  be  eUgible  for  a  monetary 
allowance  under  the  provisions  setting 
forth  a  mechanism  for  monthly 
monetary  payments  relating  to  spina 
bifida.  This  would  ensure  that  each 
recipient  would  have  been  determined 
to  be  a  Vietnam  Veteran's  child 
suffering  from  spina  bifida,  and  would 
obviate  the  need  for  duplicative  medical 
determinations.  In  this  regard,  it  is 
noted  that  monetary  allowance  would 
be  awarded  if  the  parent  is  determined 
to  be  a  Vietnam  veteran;  if  the  child  is 
determined,  based  on  medical  evidence, 
to  suffer  from  spina  bifida;  and  if  the 
parent  has  not  been  dishonorably 
discharged  (38  U.S.C.  101(2)).  The 
provisions  of  §§  17.900  through  19.905 
and  the  rationale  for  such  provisions  are 
contained  in  the  companion  dociunent 
(RIN:  290O-AI70)  discussed  above  in  the 
NUMMARY  portion  of  this  document. 
The  proposal  explains,  consistent 
with  the  authorizing  legislation,  that  the 
proposed  provisions  are  not  intended  to 
be  a  comprehensive  insurance  plan  and 
do  not  cover  health  care  unrelated  to 
spina  bifida. 

The  statutory  provisions  state  that 
"the  Secretary  may  provide  health  care 
directly  or  by  contract  or  other 
arrangement  with  any  health  care 
provider."  It  is  proposed  that  any  health 
care  paid  for  by  VA  be  provided  only  by 
"approved  health  care  providers."  In 
this  regard,  it  is  proposed  that  such 
health  care  providers  be  only  those 
approved  by  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Defense  (DoD)  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).  Qvilian  Health 
and  Medical  Program  of  the  Department 
of  Veterans  AfCurs  (CHAMPVA),  or 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  or 
those  who  possess  a  state  license  or 
certificate.  This  appears  to  provide 
reasonable  assurance  that  individuals 
providing  health  care  are  qiialified  to  do 
so. 

Under  the  proposal  VA  officials  may 
inform  spina  bifida  patients,  parents,  or 
guardians  that  health  care  may  be 
available  at  not-for-profit  charitable 
entities.  This  would  allow  recipients  to 
consider  such  sources  for  health  care. 

The  proposal  includes  a  note 
darifyiog  when  VA  is  the  exclusive 
payer  for  health  care  provided.  The  note 
states  that  VA  would  provide  payment 
under  the  proposal  only  for  hmlth  care 
relating  to  spina  bifida  or  a  disability 
that  is  associated  with  such  condition. 
The  note  also  states  that  VA  is  the 
exclusive  payer  for  services  authorized 


under  this  proposal  regardless  of  any 
third-party  insiuer,  Medicare,  Medicaid, 
health  plan,  or  any  other  plan  or 
program  providing  health  care  coverage. 
The  note  further  states  that  any  third- 
party  insiu-er,  Medicare,  Medicaid, 
health  plan,  or  any  other  plan  or 
program  providing  health  care  coverage 
wotlld  be  responsible  according  to  its 
provisions  for  payment  for  health  care 
not  relating  to  spina  bifida  and  not 
constituting  a  disability  that  is 
associated  with  such  condition. 

It  is  proposed  as  a  condition  of 
payment  that  preauthorization  from  a 
preauthorization  specialist  of  the  Health 
Administration  Center  (P.O.  Box  65025, 
Denver,  CO  80206-9025)  be  required  in 
accordance  with  prescribed  procediu%s 
for  case  management,  durable  medical 
equipment,  home  care,  professional 
counseling,  mental  health  services, 
respite  care,  training,  substance  abuse 
treatment,  dental  services, 
transplantation  services  or  travel 
(including  any  necessary  costs  for  meals 
and  lodging  en  route,  and 
accompaniment  by  an  attendant  or 
attendants — other  than  mileage  at  the 
General  Services  Administration  rate  for 
privately  owned  automobiles).  This  will 
help  VA  provide  necessary  care. 

Under  the  proposal,  payment  to 
approved  health  care  providers  would 
be  made  using  the  methodology  already 
established  for  the  Civilian  Health  and 
Medical  Program  of  the  Department  of 
Veterans  Affairs  (CHAMPVA)  (see  38 
CFR  17.270  et  seq.].  We  believe  this 
methodology  based  on  Medicare  and 
DoD  principles  would  result  in  fair 
payments  and  allow  VA  to  utilize  a 
payment  mechanism  already  in  place. 

It  is  proposed  that  claims  from 
approved  health  care  providers  be 
submitted  to  the  Health  Administration 
Center  for  payment  and  that  the  claims 
contain  specified  information.  The 
Center  already  provides  the  same  types 
of  services  for  eligible  veterans' 
dependents  imder  the  CHAMPVA 
program.  Also,  the  specified  information 
appears  to  be  necessary  to  make 
determinations  concerning 
authorization  for  payment  The  proposal 
also  includes  time  frames  for 
submission  of  claims  to  ensure  an 
orderly  and  efBcient  payment  system. 
Further,  it  is  proposed  that  in  response 
to  a  request  for  payment.  VA  will 
provide  an  explanation  of  benefits  to 
ensiue  that  VA  determinations  of 
pajrments  would  be  understood  by 
claimants. 

The  proposal  sets  forth  a  review/ 
appeal  process  concerning 
determinations  relating  to  the  provision 
of  health  care  or  payment  A  note  also 
would  be  added  to  state  that  the  final 


decision  of  the  Health  Administration 
Center  Director  concerning  provision  of 
health  care  or  payment  will  inform  the 
claimant  of  further  appellate  rights  for 
appeals  to  the  Board  of  Veterans' 
Appeals. 

Consistent  with  the  statutory  scheme, 
we  propose  that  payments  made  shall 
constitute  payment  in  full.  The 
proposed  rule  also  includes  a  specific 
list  of  items  that  would  be  excluded 
frt>m  payment  since  we  believe  they 
were  not  intended  to  be  subject  to 
payment. 

The  proposal  includes  provisions 
concerning  medical  records.  It  is 
proposed  that  copies  of  medical  records 
generated  outside  VA  that  relate  to 
activities  for  which  VA  provided 
payment  and  that  VA  determines  are 
necessary  to  adjudicate  claims  under 
§§  17.900-17.905  of  this  part,  must  be 
provided  to  VA  at  no  charge  when 
requested  by  VA. 

Paperworic  Reduction  Act  of  1995 

The  OCBce  of  Management  and  Budget 
(OMB)  has  determined  that  the 
proposed  §§  17.902-17.904  of  38  CFR 
contain  collections  of  information  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  Accordingly, 
under  section  3507(d)  of  the  Act,  VA 
has  submitted  a  copy  of  this  rulemaking 
action  to  OMB  for  its  review  of  the 
collections  of  information. 

OMB  assigns  a  control  niunber  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  OfBce  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs. 
Office  of  Information  and  Regulatory 
Afiairs.  Washington.  DC  20503,  with 
copies  mailed  or  hand-delivered  to: 
Director,  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  A&irs,  810  Vermont  Ave., 
NW,  Room  1154,  Washington.  DC 
20420.  Comments  should  jndicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AI65". 

Preauthorization — §17.902 

Title:  Preauthorization  for  Provision 
of  Certain  Health  Care  to  Vietnam 
Veterans'  Children  with  Spina  Bifida. 
■    Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
17.902  would  require  individuals  to 
submit  a  to  a  preauthorization  specialist 
of  the  Health  Administration  Center  a 
preauthorization  application  for  health 
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care  consisting  of  case  management, 
dtirable  mediral  equipment,  home  care, 
professional  counseliiig.  mental  health 
services,  respite  care,  training, 
substance  abuse  treatment,  dental 
services,  transplantation  services  or 
travel  (other  than  mileage  at  the  General 
Services  Administration  rate  for 
privately  owned  automobiles).  The 
preauthorization  application  would 
contain  the  child's  name  and  social 
seciuity  number,  the  type  of  service 
requested;  the  medical  justification;  the 
estimated  cost;  and  the  name,  address, 
and  telephone  number  of  the  provider. 

Description  of  need  for  information 
and  proposed  use  of  information:  Such 
information  would  be  necessary  to  make 
preauthorization  determinations  in 
accordance  with  proposed  38  CFR 
17.902. 

Description  of  likely  respondents: 
Individuals  seeking  provisions  of  health 
care  to  Vietnam  veterans'  diildren  wnth 
spina  bifida. 

Estimated  number  of  respondents: 
600  to  2000. 

Estimated  frequency  of  responses: 
Onetime. 

Estimated  total  annual  reporting  and 
recordkeejnng  burden:  500  hours. 

Estimated  annual  burden  per 
collection:  15  minutes  each. 

Payment  of  Claims— §  1 7.903 

Title:  Payment  of  Claims  for  Provision 
of  Health  Care  to  Vietnam  Veterans' 
Children  with  &^aa  Bifida. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
17.903  would  require  that,  as  a 
condition  of  payment,  claims  from 
"approved  health  care  providers"  for 
health  care  provided  under  38  CFR 
17.900  must  include  the  following 
information,  as  appropriate:  With 
respect  to  patimt  identification 
information:  The  veteran's  and  patient's 
full  name,  social  security  numbos. 
patient's  address,  and  date  of  birth;  with 
respect  to  patient  treatment  information 
(inpatient  and  outpatient  services):  Full 
name  and  address  (such  as  hospital  or 
physician),  remittance  address,  physical 
location  v^ere  services  were  rendered, 
individual  provider's  professional  status 
(M.D.,  Ph.D..  R.N..  etc.).  and  providw 
tax  identification  niunber  (T^^0  or 
Social  Security  Number  (SSN);  with 
respect  to  patient  treatment  information 
(inpatient  institutional  services):  Dates 
of  service  (specific  and  inclusive); 
summary  level  itemization  (by  revenue 
code);  dates  of  service  for  all  absences 
from  a  hospital  or  other  approved 
institution  during  a  period  for  which 
inpatient  benefits  are  being  claimed; 
principal  diagnosis  established,  after 
study,  to  be  dbiefly  responsible  for 


causing  the  patient's  hospitalization;  all 
secondary  diagnoses;  all  procedures 
performed;  discharge  status  of  the 
patient;  and  institution's  Medicare 
provider  number;  with  respect  to  patient 
treatment  information  for  all  healtii  care 
providers  and  ancillary  outpatient 
services:  Diagnosis,  procedure  code  for 
each  procedure,  service  or  supply  for 
each  date  of  service,  and  individual 
billed  charge  for  each  procedure,  service 
or  supply  for  each  date  of  service;  with 
•  respect  to  prescription  drugs  and 
medicines:  Name  and  address  of 
pharmacy  where  drug  was  dispensed, 
name  of  drug.  National  Drug  Code 
(NDC)  for  drag  provided,  strength, 
quantity  date  dispensed,  and  pharmacy 
receipt  for  each  drug  dispensed. 

Description  of  need  for  information 
and  proposed  use  of  information:  Such 
information  would  be  necessary  to  make 
payment  determinations  in  accordance 
with  proposed  38  CFR  17.903. 

Description  of  likely  respondents: 
Individuals  seeking  provision  of  health 
care  to  Vietnam  Veterans'  children  with 
spina  bifida. 

Estimated  number  of  respondents: 
600  to  2000. 

Estimated  frequency  of  responses:  10. 

Estimated  total  aimual  reporting  and 
recordkeeping  burden:  2,000  hours. 

Estimated  annual  burden  per 
collection:  6  minutes  per  item. 

Review/Appeal  process — §  1 7.904 

Title:  Review/ Appeal  process 
regarding  provision  of  health  care  or 
payment  relating  to  provision  of  health 
care  to  Vietnam  Veterans'  Children  widi 
Spina  Bifida. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
17.904  would  establish  a  review  process 
regarding  disagreements  by  a  Vietnam 
veteran's  child  or  representative  with  a 
deteiratnation  concerning  authorization 
of  heelth  care  or  a  health  care  provider's 
disagreement  with  a  determination 
regarding  payment  The  person  or  entity 
requesting  reconsideration  of  such 
determination  would  be  required  to 
submit  such  request  to  the  Chief, 
Administrative  Division,  Health 
Administration  Center,  in  writing 
within  one  year  of  the  date  of  initial 
determination.  The  request  must  state 
why  the  decision  is  in  error  and  include 
any  new  and  relevant  information  not 
previously  considered.  After  reviewing 
the  matter,  a  benefits  advisor  would 
issue  a  written  determination  to  the 
person  or  entity  seeking 
reconsideration.  If  such  person  or  entity 
remains  dissatisfied  with  the 
determination,  the  person  or  entity 
would  be  permitted  to  make  a  written 


request  for  review  by  the  Director, 
Heeldi  Administration  Center. 

Description  of  need  for  ii^rmation 
and  proposed  use  of  information:  The 
informaticm  proposed  to  be  collected 
under  17.904  appears  to  be  necessary  to 
make  review  and  appeal  detnminations. 

Description  of  likely  respondents: 
Beneficiaries  and  providers  disagreeing 
with  determinations  regarding  covered 
services  and  benefits. 

Estimated  number  of  respondents: 
100. 

Estimated  frequency  of  responses:  10. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  334  hours. 

Estimated  annual  burden  per 
collection:  20  minutes  per  item. 

The  Department  considers  conunoits 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  propw  performance  of  the 
functions  of  the  Department,  including 
whether  the  informaticm  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burdm  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  betwem 
30  and  60  days  after  publication  of  this' 
document  in  the  Federal  Sflfiatar. 
Therefore,  a  commmt  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  dajrs  of 
publication.  This  does  not  afbct  the 
deadline  for  the  public  to  comment  on 
theproposed  regulations. 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  proposed  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C  601-612. 
It  is  estimated  that  there  are  only 
between  600  and  2,000  Vietnam 
veterans'  children  who  suffer  from  spina 
bifida.  They  are  widely  geographically 
diverse  and  the  health  care  provided  to 
them  would  not  have  a  significant 
impact  on  any  small  businesses. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
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the  proposed  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  program  numbers. 

List  of  Subjects  hi  38  CFK  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abiise,  Alcoholism, 
Claims,  Day  care.  Dental  health,  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs- veterans,  Health  care.  Health 
facilities.  Health  profiassions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses.  Veterans. 

Approved:  March  21, 1997. 
)mm  Bitnm, 
Secntaiy  of  Veterans  Affain. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  17  is  proposed  to 
be  amended  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aatfaartty:  38  U.S.C  501(a).  1721.  unlau 
otherMriae  noted. 

2.  In  part  17,  an  undesignated  center 
heeding  and  new  $$  17.900-17.905  are 
added  to  read  a^  follows: 

Health  Care  for  a  Vietnam  Veteran' i  Child 
frith  Spina  Bifida 

Sec. 

17.900    Spina  Bifida— Provision  of  baahh 


17.901  Definitions. 

17.902  Preautiiorization. 

17.903  Payment 

17.904  Review  appeal  procen. 

17.905  Medical  records. 

Health  Care  for  a  Vietnsu  Vetaran's 
Child  with  Spina  Bifida 

f17J00    Spina 


of  heaMi 


(a)  VA  shall  provide  a  Vietnam 
veteran's  child  who  has  been 
determined  under  §  3.814  of  this  title  to 
sufEsr  from  spina  bifida  with  such 
health  care  as  the  Secretary  determines 
is  needed  by  the  child  for  the  spina 
bifida  or  any  disability  that  is  associated 
with  such  condition.  This  is  not 
intended  to  be  a  comprehensive 
insurance  plan  and  does  not  cover 
health  care  unrelated  to  spina  bifida. 

(b)  Health  care  provided  under  this 
section  shall  be  provided  directiy  by 
VA,  by  contract  with  an  approved 
health  care  provider,  or  by  other 


arrangement  with  an  approved  health 
care  provider.  VA  may  inform  spina 
bifida  patients,  parents,  or  guardians 
that  health  care  may  be  available  at  not- 
for-profit  charitable  entities. 
(Authority:  38  U.S.C  101(2).  1801-1806) 
Note:  VA  provides  payment  under  this 
section  only  for  health  care  relating  to  spina 
bifida  or  a  disability  that  is  associated  with 
such  condition.  VA  is  the  exclusive  payer  for 
services  authorized  under  this  section 
regardless  of  any  third  party  insurer. 
Medicare,  Medicaid,  health  plan,  or  any 
other  plan  or  program  providing  health  care 
coverage.  Any  third-pairty  insurer.  Medicare, 
Medicaid,  health  plaJa,  or  any  other  plan  or 
program  providing  health  care  coverage 
would  be  responsible  according  to  its 
provisions  for  payment  for  health  care  not 
relating  to  spina  bifida  and  not  constituting 
a  disability  that  is  associated  with  such 
condition. 

S  17.901    Pallnllkina. 

For  the  purpose  of  this  section — 

Approved  health  care  provider  means 
a  health  care  provider  approved  by  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  E)efense  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS). 
Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
(CHAMPVA),  Joint  Commission  on 
Accreditation  of  Health  care 
Organizations  QCAHO).  or  any  health 
care  provider  approved  for  providing 
health  care  pursuant  to  a  state  license  or 
certificate.  An  entity  or  individual  shall 
be  deemed  to  be  an  approved  health 
care  provider  only  when  acting  within 
the  scope  of  the  approval,  license,  or 
certificate. 

Child  means  the  same  as  defined  at 
§  3.814(c)  of  this  title. 

Habilitative  and  rehabilitative  care 
means  such  professional  counseling, 
guidance  services  and  treatment 
programs  (other  than  vocational  training 
tuider  38  U.S.C.  1804)  as  are  necessary 
to  develop,  maintain,  or  restore,  to  the 
mmrinnim  extent  practicable,  the 
functioning  of  a  disabled  person. 

Heahh  care  means  home  care, 
hospital  care,  nursing  home  care, 
outpatient  care,  preventive  care, 
habilitative  and  rehabilitative  care,  case 
management,  and  respite  care;  and 
includes  the  training  of  appropriate 
members  of  a  child's  family  or 
household  in  the  care  of  the  child;  and 
the  provisions  of  such  pharmaceuticals, 
suppUes.  equipment,  devices, 
appliances,  assistive  technology,  direct 
transportation  costs  to  and  from 
approved  health  care  providers 
(including  any  necessary  costs  for  meals 
and  lodging  en  route,  and 
accompaniment  by  an  attendant  or 


attendants),  and  other  materials  as  the 
Secretaiy  determines  necessary. 

Health  care  provider  means  any  entity 
or  individual  who  furnishes  health  care, 
including  specialized  spina  bifida 
clinics,  health  care  plans,  insurers, 
organizations,  and  institutions. 

Home  care  means  medical  care, 
habilitative  and  rehabilitative  caie. 
preventive  health  services,  and  health- 
related  services  furnished  to  an 
individual  in  the  individual's  home  or 
other  place  of  residence. 

Hospital  care  means  care  and 
treatment  furnished  to  an  individual 
who  has  been  admitted  to  a  hospital  as 
a  patient. 

Nursing  home  care  means  care  and 
treatment  furnished  to  an  individual 
who  has  been  admitted  to  a  nursing 
home  as  a  resident. 

Outpatient  care  means  care  and 
treatment  including  preventive  health 
services,  furnished  to  an  individual 
other  than  hospital  care  or  musing 
home  care. 

Preventive  care  means  care  and 
treatment  furnished  to  prevent  disability 
or  illness,  including  periodic 
examinations,  inununizations.  patient 
health  education,  and  such  other 
services  as  the  Secretary  determines 
necessary  to  provide  effective  and 
economical  preventive  health  care. 

Respite  care  means  care  furnished  on 
an  intermittent  basis  for  a  limited  period 
to  an  individual  who  resides  primarily 
in  a  private  residence  when  such  care 
will  help  the  individual  continue 
residing  in  such  private  residence. 

Spina  bifida  means  all  forms  and 
manifestations  of  spina  bifida  except 
spina  bifida  occulta  (this  includes 
complications  or  associated  medical 
conditions  which  are  adjunct  to  spina 
bifida  according  to  the  scientific 
literature). 

Vietnam  veteran  means  the  same  as 
defined  at  §  3.814(b)  of  this  tide. 

(Authority:  38  U.S.C  101(2).  1801-1806) 

f  17.902    Piaauthorlzalion. 
Preauthorization  from  a 
preauthorization  specialist  of  the  Health 
Administration  C«iter  is  required  for 
health  care  consisting  of  case 
management,  durable  medical 
equipment,  home  care,  professional 
counseling,  mental  health  services, 
respite  care,  training,  substance  abuse 
treatment,  dental  services, 
transplantation  services  or  travel  (other 
than  mileage  at  the  General  Services 
Administration  rate  for  privately  owned 
automobiles).  These  services  will  be 
authorized  only  in  those  cases  whme 
there  is  a  demonstrated  medical  need. 
Applications  for  provision  of  health  care 
requiring  preauthorization  shall  either 


be  made  by  telephone  at  (800)  733- 
8387,  or  in  writing  to  Health 
Administiatiota  Center.  P.O.  Box  65025. 
Denver,  CO  8020&-9025.  The 
application  shall  contain  the  following: 
U)  Name  of  Child, 

(b)  Child's  Social  Security  number. 

(c)  Name  of  veteran. 

(d)  Veteran's  Social  Security  niunher, 

(e)  Type  of  service  requested. 

(f)  Medical  justification. 

(g)  Estimated  cost,  and 

$)  Name,  address,  and  telephone 
number  of  provider. 
(Authority:  38  U.S.C  101(2).  1801-1806) 

{17  JOS    Payimnt 

(a)  (1)  Payment  \mder  this  section  will 
be  determined  utilizing  the  same 
payment  methodologies  as  provided  for 
under  the  Civilian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
Afhirs  (CHAMPVA)  (see  38  CFR  17.720 
et  seq.). 

(2)  As  a  condition  of  payment,  claims 
from  approved  health  care  providers  for 
health  care  provided  under  this  section 
must  be  filed  with  the  Health 
Administration  Center,  P.O.  Box  65025, 
Denver,  CO  80206-9025.  no  later  than: 

(i)  One  year  after  the  date  of  service; 
or 

(ii)  In  the  case  of  inpatient  care,  one 
year  after  the  date  of  discharge;  or 

(iii)  In  the  case  of  retroactive  approval 
for  health  care,  180  days  following 
beneficiary  notification  of  authorization. 

(3)  Claims  for  health  care  provided 
under  the  provisions  of  §§  17.900 
through  17.905  of  this  part  shall 
contain,  as  appropriate,  the  information 
set  forth  in  paragraphs  (a)(3)(i)  through 
(a)(3)(v)  of  this  section. 

(i)  Patient  identification  information: 

(A)  Full  name, 

(B)  Address. 

(C)  Date  of  birth,  and 

(D)  Social  Security  number, 
(ii)  Provider  identification 

information  (inpatient  and  outpatient 
services): 

(A)  Fiill  name  and  address  (such  as 
hospital  or  physician). 

(B)  Remittance  address, 

(C)  Address  where  services  were 
rendered, 

(D)  Individual  provider's  professional 
status  (M.D..  Ph.D.,  R.N.,  etc.),  and 

(E)  I^vider  tax  identification  number 
(TIN)  or  Social  Security  niunber. 

(iii)  Patient  treatment  information 
(long-term  care  or  institutional  services); 

(A)  Dates  of  service  (specific  and 
inclusive), 

(B)  Summary  level  itemization  (by 
revenue  code), 

(C)  Dates  of  service  for  all  absences 
from  a  hospital  or  other  approved 
institution  during  a  period  for  which 
inpatient  benefits  are  being  claimed. 


(D)  Principal  diagnosis  established, 
after  study,  to  be  chiefly  responsible  for 
causing  the  patient's  hospitalization. 

(E)a11  secondary  diagnoses, 

(F)  All  procediues  performed, 

(G)  Discharge  status  of  the  patient. 

and 
(H)  Institution's  Medicare  provider 

number. 

(iv)  Patient  treatinent  information  for 
all  other  health  care  providers  and 
ancillary  ou^tient  services  such  as 
diuable  medical  equipment,  medical 
requisites  and  independent  laboratories: 

lA)  Diagnosis. 

(B)  Prooadure  code  for  each 
procedure,  service  or  supply  for  each 
date  of  service,  (md 

(C)  Individual  billed  charge  for  each 
procedure,  service  or  supply  for  each 
date  of  service. 

(v)  Prescription  drugs  and  medicines 
and  pharmacy  supplies: 

(A)  Name  and  address  of  pharmacy 
where  drug  was  dispensed, 

(B)  Name  of  drug. 

(C)  Drug  Code  for  drug  provided, 

(D)  Strength. 

(E)  Quantity. 

(F)  Date  dispensed, 

(G)  Pharmacy  receipt  for  each  drug 
dispensed  (including  billed  charge),  and 

(H)  Diaonosis. 

(b)  Health  care  payment  shall  be 
provided  in  accordance  with  the 
provisions  of  §§  17.900  through  17.905 
of  this  part  However,  the  following  are 
specifically  excluded  from  payment: 

(1)  Care  as  part  of  a  grant  study  or 
research  program, 

(2)  Care  considered  experimental  or 
investigatfonal, 

(3)  lirugs  not  approved  by  the  U.S. 
Food  and  Drug  Administration  for 
commercial  mariLeting, 

(4)  Services,  procedures  or  supplies 
for  which  the  beneficiary  has  no  l^al 
obligation  to  pay.  such  as  services 
obtained  at  a  health  fair, 

(5)  Services  provided  outside  the 
scope  of  the  provider's  license  or 
certification,  and 

(6)  Services  rendered  by  providers 
suspended  or  sanctioned  by  a  Federal 
agency. 

(c)  Payments  made  in  accordance 
with  the  provisions  of  §S  17.900  through 
17.905  of  this  part  shall  constitute 
paymrait  in  fiiU.  Accordingly,  the  health 
care  provider  or  agent  for  the  health  care 
provider  may  not  impose  any  additional 
charge  for  any  services  for  which 
payment  is  made  by  VA. 

(d)  Explanation  of  benefits  (EOB). 
When  a  claim  under  the  provisions  of 
§§  17.900  through  17.905  of  this  part  is 
adjudicated,  an  EOB  will  be  sent  to  the 
beneficiary  or  guardian  and  the 
provider.  The  EOB  provides  at  a 
miniiniiin,  the  following  information: 


(1)  Name  and  address  of  recipient, 

(2)  Description  of  services  and/or 
supplies  provided, 

(3)  Dates  of  sOTvices  or  supplies 
provided. 

(4)  Amotmt  billed. 

(5)  Determined  allowable  amount. 

(6)  To  whom  payment,  if  any.  was 
made,  and 

(7)  Reasons  for  denial  (if  applicable). 
(Authority:  38  U.S.C  101(2).  1801-1806) 
{17J04    Haviaw  8ppa8i  pfoceaa. 

If  a  health  care  provider.  Vietnam 
veteran's  child  or  representative 
disagrees  with  a  determination 
concerning  provision  of  health  care  or  a 
health  care  provider  disagrees  with  a 
determination  concerning  payment,  the 
person  or  entity  may  request 
reconsideration.  Such  request  must  be 
submitted  in  writing  within  one  yemr  of 
the  date  of  the  initid  determination  to 
the  Chief,  Administrative  Division, 
Health  Administration  Center,  P.O.  Box 
65025,  Denver.  CO  80206-9025.  The 
request  must  state  why  it  is  concluded 
that  the  decision  is  in  error  and  must 
include  any  new  and  relevant 
information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  dispute 
will  be  returned  to  the  sender  without 
further  consideration.  After  reviewing 
the  matter,  including  any  relevant 
supporting  documentation,  a  benefits 
advisor  wUl  issue  a  written 
determination  to  the  person  or  entity 
seeking  reconsideration  that  affirms, 
reverses  or  modifies  the  previous 
decision.  If  the  person  or  entity  seeking 
reconsideration  is  still  dissatisfied, 
within  30  da3r8  of  the  date  of  the 
decision  he  or  she  may  make  a  written 
request  for  veview  by  the  Director, 
Health  Administration  Center.  P.O.  Box 
65025.  Denver.  00  80206-9025.  The 
Director  will  review  the  claim  and  any 
relevant  supporting  doctunentation  and 
issue  a  decision  in  writing  that  affirms, 
reverses  or  modifies  the  previous 
decision. 
(Authority:  38  UAC  101(2),  1801-1806)       - 

NolK  The  final  decision  of  the  Director 
will  inform  the  claimant  of  further  appellate 
rights  for  an  appeal  to  the  Board  of  Veterans 
Appeals. 

I17J06   Madteal  raooRli. 

Copies  of  medical  records  generated 
outside  VA  that  relate  to  activities  for 
which  VA  is  asked  to  provide  payment, 
and  that  VA  determines  are  necessary  to 
adjudicate  claims  under  §$  17.900 
through  17.905  of  this  part,  must  be 
provided  to  VA  at  no  cost 
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(Authority:  38  U.S.C.  101(2).  1801-1806) 

[FR  Doc  97-11257  Filed  4-30-97;  8:45  unj 
■UMQCOOE  s»a-oi-p 


FB>ERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPart62 
RIN30a7-AC82 

National  Flood  Insuranca  Program; 
Aaaiatanca  to  Private  Sector  Proparty 
Inaurara 

AQBICY:  Federal  Insurance 
Administration,  (FEMA). 
ACTION:  Proposed  rule. 


f:  This  proposed  rule  would 
amend  the  National  Flood  Insurance 
Program  (NFIP)  regulations  establishing 
the  Financial  Assistance/Subsidy 
Arrangement.  This  Arrangement  may  be 
entered  into  by  and  between  the 
Administrator  and  private  sector 
insurers  imder  the  Write  Your  Own 
(WYO)  program.  The  proposed 
amendments  would:  (1)  Reduce  the 
range  between  the  minimnin  and 
mjiyiniiim  amount  of  premium  income  a 
company  may  retain  as  a  servicing  fiae 
as  a  result  of  its  mariLeting  pwfbrmance; 
(2)  restructiue  the  Arrangement  so  that 
under  no  circumstance  would  a 
company  have  to  return  any  portion  of 
the  expense  allowance;  (3)  reformat  the 
Airangement  to  make  it  easier  to  read; 
(4)  standardize  refiarences  throughout 
the  document,  and  (5)  add  details  to 
clarify  responsibilities  of  private  sector 
insurers  under  the  Arrangement  with 
regard  to  reporting  requirements, 
litigation,  and  "errors  and  omissions." 
DATES:  All  comments  received  on  or 
before  June  16, 1997  will  be  considered 
before  final  action  is  taken  on  the 
proposed  rule. 

ADDRESSES:  Please  submit  any  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW.,  room  840.  Washington,  DC 
20472.  (Cacsimile)  202-646-4536. 
FOR  FURTMER  MRMMATKM  CONTACT: 
Edward  T.  Pasterick,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street  SW.. 
Washington.  DC  20472,  202-646-3443. 
SUFPLBeiTARY  MRMMATKM:  The  Write 
Your  Own  (WYO)  program  has  operated 
for  fourteen  years  as  a  cooperative 
venture  between  the  Federal 
Government  and  private  insurance 
companies  in  order  to  make  it  easier  for 
the  public  to  obtain  flood  insurance 
coverage.  The  duties  and 
responsibihties  of  the  Federal 


Government  and  the  private  insurers 
participating  in  the  WYO  program  are 
spelled  out  each  year  in  the  Financial 
Assistance/Subsidy  Arrangement  (the 
"Arrangement"). 

Prior  to  the  1994-95  Arrangement 
Year,  the  amount  of  premium  which  the 
Company  retained  as  a  servicing  fee  or 
expense  allowance  was  adjusted  based 
on  the  average  of  expense  ratios  for 
"Other  Acq.,"  "General  Exp.,"  and 
'Taxes"  as  published  in  the  latest 
available  "Best's"  Aggregates  and 
Averages:  Property  Casualty  Insurance 
Underwriting —  by  Lines  for  Fire,  Allied 
Lines,  Farmowners  Multiple  POril, 
Homeowners  Multiple  Peril  combined. 
The  average  for  the  1993-94 
Arrangement  Year  was  32.6  percent,  and 
the  expense  allowance  has  not  been 
adjusted  for  the  last  three  years.  This 
rule  proposes  an  expense  allowance 
range  between  31.6  percent  and  32.9 
percent  depending  on  a  company's 
reaching  certain  policy  growth  goals, 
with  31.9  percent,  the  current  industry 
average,  corresponding  to  a  four  percent 
growth,  the  current  annual  growth  of 
flood  insurance  under  the  Write  Your 
Own  program.  FIA  also  plans,  after  the 
implementation  of  the  Arrangement  for 
1997-98,  to  continue  discussions  with 
the  WYO  companies  on  the  best  way  to 

inaintiiifi  in  future  years  fimmrinl 

incentives  for  companies  to  market 
flood  insurance  while  minimiring 
financial  uncertainties  from  one  year  to 
the  next  for  participating  companies. 

This  rule  proposes  in^'B.  Time 
Standards"  of  Article  II.  "Undertaking 
of  the  Company"  adding  specific 
provisions  regarding  "continual  foilure" 
of  a  participating  company  to  meet  the 
time  standards  of  the  Arrangement. 

Additionally,  this  rule  proposes 
adding  under  "Article  ID-Loss  Costs, 
Expenses,  Expense  Reimbursement,  and 
Premium  Refimds":  1.  Specific 
reporting  requirements  regarding 
litigation,  2.  specific  criteria  for 
reporting  litigation,  and  3.  Authority  to 
withhold  reimbursement  for  companies 
failing  to  meet  the  Arrangement's 
reporting  requirements  for  litigation. 
Also  added  in  Article  in  and  Article  DC. 
"Errors  and  Omissioiu."  is  proposed 
language  that  clarifies  the 
responsibilities  of  participating 
companies  in  connection  with  "errors 
and  omissions." 

Finally,  this  rule  proposes  other 
changes  that  would  reformat  the 
Arrangement  by  modifying  the  outline 
format  and  rearranging  text  in  order  to 
make  the  document  clearer  and  easier  to 
read.  These  proposed  changes  would  be 
consistent  with  the  changes  made  to  the 
Arrangement  last  year  for  the  express 
purpose  of  ""l""fl  the  Arrangement 


more  serviceable  for  FLA  audits 
insurance  industry  partners. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Enviroiunental 
Consideration.  No  environmental 
assessment  has  been  prepared. 

Executive  Ordo- 12898,  Environmental 
Justice 

The  socioeconomic  conditions  to  this 
proposed  rule  were  reviewed  and  a 
finding  was  made  that  no 
disproportionately  high  and  adverse 
efiect  on  minority  or  low  income 
populations  would  result  from  this  final 
rulia. 

Exacutiva  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
sec.  2(f)  of  E.0. 12866  of  September  30, 
1993. 58  FR  51735.  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Nevertheless,  this  final  rule 
adheres  to  the  r^ulatory  principles  set 
forth  in  E.0. 12866. 

Paperworlc  RednctioD  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  and  is 
therefore  not  subject  to  the  provisions  of 
the  Paperworic  Reduction  Act 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Sul^ects  in  44  CFR  Part  62 

Claims.  Flood  insurance. 

Accordingly.  44  CFR  part  62  is 
proposed  to  be  amended  as  follows: 

PART  62—  SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  part  62 
continues  to  reed  as  follows: 

Anthority:  42  U.S.C  4001  et  $aq.; 
Raoiganiiaition  Plan  No.  3  of  1978;  43  FR 
41943,  3  CFR.  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31, 1979. 44  FR  19367.  3  CFR. 
1979  Camp.,  p.  376. 

2.  Appendix  A  of  part  62  would  be 
revised  to  read  as  foUows: 


Appendix  A  to  Part  62 — ^Federal 
Emergency  Management  Agency, 
Federal  Insiiraiice  Administratioii, 
Financial  Aaristanca/Subaidy 
ArrangwiiMiitt 

Puipote:  To  aasist  the  company  in 
imderwritiDg  flood  insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Data:  Pursuant  to  Section  1310 
of  tlie  Act  a  Letter  of  Credit  shall  be  issued 
far  pajrment  as  provided  for  herein  from  the 
National  Flood  Insurance  Fimd. 

Effective  Date:  October  1, 1996. 

Issued  By:  Federal  Emergency  Management 
Agency,  Federal  Insurance  Administration, 
Washington.  DC  20472. 

Article  I— Findings,  Porpaw,  and  AoOerity 

Whereas,  the  Congress  in  its  "Finding  and 
Declaration  of  Purpose"  in  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
("the  Act")  recognized  the  benefit  of  having 
the  National  Flood  Insurance  Program  (the 
"Program"  or  "NFIP")  "carried  out  to  the 
in»iriiniiin  extent  practicable  by  the  private 
insurance  industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the  provisions 
of  Section  1345  of  the  Act;  and 

Whereas,  the  goal  of  the  FIA  is  to  develop 
a  program  with  the  insurance  industry 
where,  overtime,  some  risk-bearing  role  for 
the  industry  will  evolve  as  intendml  by  the 
Congress  (Section  1304  of  the  Act);  and 

Whereas,  the  insurer  (hereinafter  the 
"Company")  under  this  Arrangement  shall 
charge  rates  established  l>y  the  FIA;  and 

Whereas,  this  Arrangement  will  subsidize 
all  flood  policy  losses  by  the  Company;  and 

Whereas,  this  Financial  Assistance/ 
Subsidy  Arrangement  has  been  developed  to 
enable  any  interested  qualified  insurer  to 
write  flood  insurance  tmder  its  own  name; 
and 

Whereas,  one  of  the  primary  objectives  of 
the  Program  is  to  provide  coverage  to  the 
iwrimiim  number  of  structures  at  risk  and 
because  the  insurance  industry  has  maricsting 
access  through  its  existing  fiacUities  not 
directly  available  to  the  HA,  it  has  been 
concluded  that  coverage  will  be  extended  to 
those  who  would  not  otherwise  be  insuied 
under  the  Program;  and 

Whereas,  flood  instirance  policies  issued 
subject  to  this  Arrangement  shall  be  oidy  that 
insurance  written  by  the  Company  in  its  own 
name  under  prescribed  policy  conditions  and 
pursuant  to  this  Arrangement  and  the  Act; 
and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry  participation, 
and,  accordingly,  reduce  or  eliminate. 
Government  as  the  principal  vehicle  for 
delivering  flood  insurance  to  the  public;  and 

Whereas,  the  direct  beneficiaries  of  this 
Arrangament  will  be  those  Company 
policyholders  and  applicants  for  flood 
insurance  who  otherwise  would  not  be 
covered  against  the  pexil  of  flood. 

Now,  therefore,  this  parties  hereto  mutually 
undertake  the  following: 

Article  D— Undertaking  of  the 

A.  Eligibility  Requirements  for 
Participation  in  the  NFIP: 


1.  Policy  Administration.  All  fimd  receipt, 
recording,  control,  timely  deposit 
requirements,  and  disbursement  in 
connection  with  all  Policy  Administration 
and  any  other  related  activities  or 
correspondences,  must  meet  all  requirements 
of  the  Financial  Control  Plan.  The  Company 
shall  be  responsible  for 

a.  Compliance  with  the  Community 
Eligibility/Rating  Criteria 

b.  Maldng  Policyholder  Eligibility 
Determinations 

c.  Policy  Issuance 

d.  Policy  Endorsements 

e.  Policy  Cancellations 

f.  Policy  Correspondmce 

g.  Pa3rment  of  Agents'  Commissions 

2.  Claims  Processing.  All  claims  processing 
must  be  processed  in  accordance  with  the 
processing  of  all  the  companies'  insurance 
policies  and  with  the  Financial  Control  Plan. 
Companies  will  also  be  required  to  comply 
with  FLA  Policy  Issuance's  and  other 
guidance  authorized  by  FIA  or  the  Federal 
Emergency  Management  Agency  ("FEMA"). 

3.  Reports  a.  Monthly  Financial  Reporting 
and  Statistical  Transaction  reporting 
requirements.  All  monthly  financial 
reporting  and  statistical  transaction  reporting 
shall  be  in  accordance  with  the  requirements 
of  the  NFIP  Transaction  Record  Reporting 
and  processing  plan  for  the  Company 
Program  and  ti^  Financial  Control  Plan  for 
business  written  under  the  WYO  (Write  Your 
Own)  Program.  44  CFJL  Part  62.  App.  (B). 
These  data  shall  be  validated/edited/audited 
in  detail  and  shall  be  compared  and  balanced 
against  Company  reports. 

b.  Monthly  fiiiancial  reporting  procedure 
shall  be  in  accordance  with  the  WYO 
Accounting  Procedures. 

B.  Time  Standards.  These  time  standards 
are  for  guidance.  Time  wiU  be  measured  from 
the  date  of  receipt  through  the  date  mailed 
out  All  dates  reCnenced  are  working  days, 
not  calendar  days.  In  addition  to  the 
standards  set  forth  below,  all  functions 
performed  by  the  company  shall  be  in 
accordance  with  the  highest  reasonably 
attainable  quality  standards  generally 
utilized  in  the  insurance  and  data  processing 
field.  Continual  bilure  to  meet  these 
requirements  may  result  in  limitations  on  the 
company's  authority  to  write  new  business  or 
the  removal  of  the  Company  from  the 
program.  Applicable  time  standards  are: 

1.  Application  Processing — 15  days  (note: 
if  the  policy  cannot  be  maitod  due  to 
insufficient  or  erroneous  information  or 
insufficient  funds,  a  request  for  correction  or 
added  moneys  shall  be  mailed  within  10 
days); 

2.  Renewal  Processing — 7  days 

3.  Endorsement  Processing — 15  days 

4.  Cancellati<m  Processing— 15  days 

5.  Claims  Draft  Processing— 7  days  from 
completion  of  file  examinatitm 

6.  Claims  Adjustment — 45  days  average 
from  the  reoeipt  of  Notice  of  Loss  (or 
equivalent)  through  completion  of 
examination. 

C  Single  Adjuster  Program.  To  ensure  the 
mTviimim  responsiveness  to  the  NFIP  policy 
holders  following  a  catastrophic  event,  e.g., 
a  hurricane,  involving  insured  %«rind  and 
flood  damage  to  policjrfaolders,  the  Company 


shall  agree  to  the  adjustment  of  the  combined 
flood  and  wind  losses  utilizing  one  adjuster 
under  an  NFIP-approved  Singu  Adjuster 
Program  using  procedures  isniad  by  the 
Administrator.  The  Single  Adjuster 
procedure  shall  be  followed  in  the  following 


1.  Where  the  flood  and  wind  coverage  is 
provided  by  the  Company; 

2.  Where  the  flood  coverage  is  provided  by 
the  Company  and  the  wind  coverage  is 
provided  by  a  participating  State  Property 
Insurance  Plan,  Windpool  Association,  Beach 
Plan,  )oint  UnderwritLig  Association.  FAIR 
Plan,  or  similar  property  insurance 
mechanism;  and 

3.  Where  the  flood  coverage  is  provided  by 
the  Company  and  the  wind  coverage  is 
provided  by  another  property  insurer  and  the 
State  Insurance  Regulator  has  determined 
that  such  property  insum  shall,  in  the 
interest  of  consumers.  fKilitate  the 
adjustment  of  its  wind  loss  by  the  adjuster 
engaged  to  adjust  the  flood  loss  of  the 
Company. 

D.  Policy  Issuance.  1.  The  flood  insurance 
subject  to  this  Arrangement  shall  be  only  that 
insurance  written  tiy  the  Company  in  its  own 
name  pursuant  to  the  Act 

2.  The  Company  shall  issue  policies  under 
the  regulations  prescribed  l>y  the 
Administrator  in  accordance  with  the  Act 

3.  All  such  po&cies  of  insurance  shall 
conform  to  the  regulations  praacribed  by  the 
Administrator  pursuant  to  the  Act  and  be 
issued  on  a  form  approved  by  the 
Administrator. 

4.  All  policies  shall  be  issued  in 
consideration  of  such  premiums  and  upon 
such  terms  and  conditions  and  in  such  States 
or  areas  or  subdivisions  thereof  as  may  l>e 
designated  by  the  Administmtiv  and  only 
where  the  Company  is  licensed  by  State  law 
to  engage  in  the  property  insurance  business. 

5.  The  Administrator  may  require  the 
Company  to  discontinue  issuing  policies 
subject  to  this  Arrangement  immediately  in 
the  event  Congressional  authorization  or 
appropriation  for  the  National  Flood 
Insurance  Program  is  withdrawn. 

E.  The  Company  shall  separate  Federal 
flood  insurance  hinds  from  all  other 
Company  accounts,  at  a  bank  or  banks  of  its 
choosing  for  the  collection,  retention  and 
disbursement  of  Federal  funds  relating  to  its 
obligation  imdar  this  Arrangement  1«»  the 
Company's  expenses  as  set  forth  in  Article 
m,  and  the  operation  of  the  Letter  of  Credit 
established  pursuant  to  Article  IV.  All  funds 
not  required  to  meet  current  expenditures 
shaU  be  remitted  to  the  United  States 
Treasury,  in  accordance  with  the  provisions 
of  the  WYO  Acoountiiv  Procedures  Manual 

F.  The  Company  shall  investigite,  adjust 
settle  and  defend  all  claims  or  losses  arising 
from  policies  issued  imder  this  Arrangement 
Payment  of  flood  insurance  claims  by  the 
Coonpany  shall  be  binding  upon  the  FlA. 

G.  The  Company  shall  market  flood 
insurance  policies  in  a  manner  consistent 
with  the  tmrlrnHng  guideUuBs  established  by 
the  Federal  Insurance  AdministratioiL 

Artkle  m— Loss  Casts, 


A.  The  Company  shall  be  liable  for 
operating,  administrative  and  production 
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expenses,  including  any  State  premium 
taxes,  dividends,  agent's  commissions  or  any 
other  expense  of  whatever  nature  incurred  l^ 
the  Company  in  the  performance  of  its 
obligations  under  this  Arrangement  but 
excluding  other  taxes  or  fees,  such  as 
surcharges  on  flood  insurance  premium  and 
guaranty  fund  assessments. 

B.  The  Company  shall  be  entitled  to 
withhold,  as  operating  and  administrative 
ejqMnses,  including  agents'  or  brokers' 
commissions,  an  amount  from  the  Company's 
written  premivun  on  the  policies  covered  by 
this  Arrangement  in  reimbursement  of  all  of 
the  Company's  marketing,  operating  and 
administrative  expenses,  except  for  allocated 
and  unallocated  loss  adjustment  expenses 
described  in  Section  C.  of  this  Article,  which 
amoimt  shall  be  a  minimum  of  31.6%  of  the 
Company's  written  premium  on  the  policies 
covered  by  this  Arrangement. 

The  amount  of  expense  allowance  retained 
by  the  company  may  be  increased  to  a 
maximum  of  32.9%,  depending  on  the  extent 
to  which  the  company  meets  the  marketing 
goals  for  the  1997-1998  Arrangement  year 
contained  in  marketing  guidelines 
established  pursuant  to  Article  IL  G.  The 
amount  of  any  increase  shall  be  paid  to  the 
company  after  the  end  of  the  1997-1998 
Anangement  year. 

The  Company,  with  the  consent  of  the 
Administrator  as  to  terms  and  costs,  shall  be 
entitled  to  utilize  the  services  of  a  national 
rating  organization,  licensed  under  state  law, 
to  assist  the  FIA  in  undertaking  and  carrying 
out  such  studies  and  investigations  on  a 
community  or  individual  risk  basis,  and  in 
determining  more  equitable  and  accurate 
estimates  of  flood  insurance  risk  premium 
rates  as  authorized  under  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  The 
Company  shall  be  reimbursed  in  accordance 
with  the  provisions  of  the  WYO  Accounting 
Procedures  Manual  for  the  charges  or  fiaes  for 
such  services. 

C  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall  be  an 
expense  reimbursement  of  3.3%  of  the 
incurred  loss  (except  that  it  does  not  include 
"incurred  but  not  reported"). 

2.  Allocated  loss  adjustment  expense 
shall  be  reimbursed  to  the  Company 
pursuant  to  a  "Fee  Schedule" 
coordinated  with  the  Company  and 
provided  by  the  Administrator. 

3.  Special  allocated  loss  expenses 
shall  be  reimbursed  to  the  Company  in 
accordance  with  guidelines  issued  by 
the  Administrator. 

D.  Loss  Payments.  1.  Loss  payments  under 
policies  of  flood  insurance  shall  be  made  by 
the  Company  from  funds  retained  in  the  bank 
account(s)  established  under  Article  n. 
Section  E  and,  if  such  funds  are  depleted, 
from  funds  derived  by  drawing  against  the 
Letter  of  Credit  established  pursuant  to 
Article  IV. 

2.  Loss  payments  include  payments  as 
a  result  of  litigation  which  arises  under 
the  scope  of  this  Arrangement,  and  the 
Authorities  set  forth  above.  All  such 
loss  payments  must  meet  the 
documentation  requirements  of  the 


Financial  Control  Plan  and  of  this 
Arrangement  The  Company  will  be 
reimbursed  for  errors  and  omissions 
only  as  set  forth  at  Article  DC  of  this 
Arrangement. 

3.  Notification  of  claims  in  litigation 
against  the  company.  To  ensure 
reimbursement  of  costs  expended  to 
defiend  a  claim  in  litigation  against  the 
Company,  the  Company  must  promptly 
notify  FIA  and  the  FEMA  Office  of 
General  Counsel  (OGC)  of  all  pending 
and  active  litigation  upon  receipt  of 
notice  of  that  litigation  and/or  claim. 

Prompt  notice  of  any  such  claim  for 
damages  within  the  scope  of  this  section 
(D)  shaU  be  sent  to  the  Admiiustrator 
along  with  a  copy  of  any  material 
pertinent  to  the  claim  for  damages.  At 
the  same  time  as  notice  is  sent  to  the 
Administrator,  the  Company  must 
submit  written  notice  of  all  such  claims 
to  the  Associate  General  Coimsel  for 
Litigation,  FEMA  OGC,  500  C  St.  SW. 
Washington,  DC  20472.  Following  the 
initial  notice  of  claims  in  litigation,  the 
company  must  submit  all  pertinent 
material  and  billing  documentation  as  it 
becomes  available.  Within  60  days  of 
the  receipt  of  a  claim  in  litigation  by  the 
Company,  the  company  must  submit  an 
initial  case  analysis  and  legal  fee 
estimate.  Failure  to  meet  these  notice 
requirements  may  result  in  the 
Administrator's  decision  not  to 
reimburse  expenses  for  which  FIA  and 
the  FEMA  OGC  have  not  been  notified 
in  a  timely  maimer. 

4.  Limitation  on  Litigation  Costs. 
Following  receipt  of  notice  of  such 
claim,  the  Office  of  General  Counsel 
(OGC).  FEMA.  shall  review  the 
information  submitted.  If  it  is 
determined  that  the  claim  is  grounded 
in  actions  by  the  Company  that  are 
outside  the  scope  of  this  Arrangement, 
the  National  Flood  Insurance  Act,  and 
44  C.F.R.  Part  59,  et  seq.,  and/or  involve 
issues  of  insurer/agent  negligence  as 
discussed  in  Article  DC  of  this 
Arrangement,  the  OGC  shaU  make  a 
recommendation  to  the  Administrator  as 
to  whether  the  claim  is  grounded  in 
actions  by  the  Company  that  are 
significantly  outside  the  scope  of  this 
Arrangement.  In  the  event  the 
Administrator  determines  that  the  claim 
is  grounded  in  actions  by  the  Company 
that  are  significantly  outside  the  scope 
of  this  Arrangement,  the  Company  will 
be  notified,  in  writing,  within  thirty  (30) 
days  of  the  Administrator's  decision,  if 
the  decision  is  that  any  awraid  or 
judgment  for  damages  arising  out  of 
such  actions  will  not  be  recognized 
imder  Article  III  of  this  Arrangement  as 
a  reimbursable  loss  cost,  expense  or 
expense  reimbursement  In  the  event 
that  the  Company  wishes  to  petition  for 


reconsideration  the  determination  that  it 
will  not  be  reimbursed  for  the  award  or 
judgment  made  imder  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  thirty  days  of  the  notice 
declining  to  recognize  any  such  award 
or  judgment  as  reimbursable  imder 
Article  m,  a  written  petition  to  the 
Chairman  of  the  WYO  Standards 
Committee  established  under  the 
Financial  Control  Plan.  The  WYO 
Standards  Committee  will,  then, 
consider  the  petition  at  its  next 
regularly  scheduled  meeting  or  at  a 
special  meeting  called  for  that  purpose 
by  the  Chairman  and  issue  a  written 
recommendation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will 
be  made,  in  writing,  to  the  Company 
within  thirty  days  of  the 
recommendation  made  by  the  WYO 
Standards  Committee. 

E.  Premium  refimds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood 
Insurance  Program  (NFIP)  "Flood 
Insurance  Manual"  shall  be  made  by  the 
Company  from  Federal  Qood  insurance 
funds  refierred  to  in  Article  II,  Section  E, 
and,  if  such  fimds  are  depleted,  fixim 
funds  derived  by  drawing  against  the 
Letter  of  Credit  established  pursuant  to 
Article  IV. 

Article  IV — Undertaldngs  of  the 
GoTemment 

A.  Letters)  of  Credit  shall  be 
established  by  the  Federal  Emergency 
Management  Agency  (FEMA)  against 
which  the  Company  may  withdraw 
funds  daily,  if  needed,  pursuant  to 
prescribed  procedures  implemented  by 
FEMA.  The  amounts  of  the 
authorizations  will  be  increased  as 
necessary  to  meet  the  obligations  of  the 
Company  tmder  Article  m,  Sections  C. 
D,  and  E.  Request  for  funds  shall  be 
made  only  when  net  premium  income 
has  been  depleted.  The  timing  and 
amoimt  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  organization  for  allowable 
Letter  of  Credit  expenses. 

Request  for  payment  on  Letters  of 
Credit  Shall  not  Ordinarily  be  drawn 
more  frequently  than  daily  nor  in 
amounts  less  than  $5,000,  and  in  no 
case  more  than  $5,000,000  unless  so 
stated  on  the  Letter  of  Credit  This  Letter 
of  Credit  may  be  drawn  by  the  Company 
for  any  of  the  following  reasons: 

1.  Payment  of  claim  as  described  in 
Article  m.  Section  D; 

2.  Refunds  to  applicants  and 
policyholders  for  insurance  premium 
overpayment,  or  if  the  application  for 
insurance  is  rejected  Or  when 


cancellation  or  endorsement  of  a  policy 
results  in  a  premium  refund  as 
described  in  Article  m.  Section  E;  and 

3.  Allocated  and  unallocated  Loss 
Adjustment  Expenses  as  described  in 
Article  m.  Section  C. 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Company  as  fbllowa: 

1.  The  FIA's  policy  and  history 
concerning  underwriting  and  claims 

hnndling 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  claims 
questions. 

3.  Other  assistance  as  needed. 

Aitick  V— CoamMDCMiMiit  and  Tanniaatioii 

A.  Upon  signature  of  authorized 
officials  for  both  the  Company  and  the 
FIA,  this  Arrangement  shall  be  effoctive 
for  the  period  October  1  through 
September  30.  The  FIA  shall  provide 
ficiancial  assistance  only  for  policy 
applications  and  endorsements  accepted 
by  the  Company-during  this  period 
pursuant  to  the  Program's  emotive  date, 
underwriting  and  eligibility  rules. 

B.  By  June  1 ,  of  eadi  year,  the  FIA 
shall  publish  in  the  Federal  Register 
and  make  available  to  the  Company  the 
terms  for  the  re-subscription  of  this 
Financial  Assistance/Subsidy 
Arrangement  In  the  event  the  Company 
chooses  not  to  re-subscribe,  it  shall 
notify  the  FIA  to  that  effect  by  the 
following  July  1. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  or  the  FIA 
chooses  not  to  renew  the  Company's 
participation,  the  FIA,  at  its  option,  may 
require  (1)  the  continued  performance  of 
this  entire  Arrangement  for  a  period  not 
to  exceed  one  (1)  year  following  the 
original  term  of  this  Arrangement,  or 
any  renewal  thereof,  or  (2)  the  transfer 
to  the  FIA  of: 

1.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program, 
including  certain  data,  as  determined  by 
FIA,  in  a  standard  format  and  medium; 
and 

2.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

3.  All  claims  and  policy  files, 
including  those  pertaining  to  receipts 
and  disbursements  that  have  occurred 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide 
the  FIA  with  a  report  showing,  on  a 
policy  basis,  any  amounts  due  from  or 
payable  to  insureds,  agents,  brokers,  and 
othen  as  of  the  transition  diate. 


D.  Financial  assistance  under  this 
Arrangement  may  be  canceled  by  the 
FIA  in  its  entirefy  upon  30  days  Mnitten 
notice  to  the  Company  by  certified  mail 
stating  one  of  the  following  reasons  for 
such  cancellation:  (1)  Fraud  or 
misrepresentation  by  the  Company 
subsequent  to  the  inception  of  the 
contract,  or  (2)  nonpayment  to  the  FIA 
of  any  amount  due  the  FIA.  Under  these 
very  specific  conditions,  the  FIA  may 
require  the  transfer  of  data  as  shown  in 
Section  C  above.  If  transfer  is  required, 
the  unearned  expenses  retained  by  the 
Company  shall  be  remitted  to  the  FIA. 
In  such  event  the  Government  will 
assume  all  obligations  and  liabilities 
owed  to  policyholders  under  such 
policies  arising  before  and  after  the  date 
of  transfiBr. 

E.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  FIA  is 
otherwise  without  authority  to  continue 
the  Program,  finanrial  assistance  under 
this  Anangement  may  be  canceled  for 
any  new  or  renewal  business,  but  the 
Arrangement  shall  continue  for  policies 
in  force  that  shall  be  allowed  to  run 
their  term  under  the  Arrangement 

F.  In  the  event  that  the  Company  is  unable 
to,  or  otherwise  bils  to,  cany  out  its 
obligations  under  this  Arrangement  by  reason 
of  any  order  or  directive  duly  issued  by  the 
Department  of  Insurance  of  any  Jurisdiction 
to  which  the  Company  is  subject,  the 
Company  agrees  to  transfer,  and  the 
Covmnment  will  accept,  any  and  all  WYO 
policies  issued  by  the  Company  and  in  force 
as  of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Govnnment  will 
amnima  all  obligations  and  liabilities  owed  to 
policyholders  imdn  such  policies  arising 
before  and  after  the  date  of  transfiBr  and  the 
Company  will  immediately  transfisr  to  the 
Government  all  funds  in  its  possession  with 
respect  to  all  such  policies  transferred  and 
the  unearned  portion  of  the  Company 
expenses  for  operating,  administrative  and 
loss  adj\istment  on  all  such  policies. 

Aitick  VI — InfoiiBatioD  and  Aaaoal 


The  Company  shall  furnish  to  FEMA  such 
summaries  and  analyses  of  information 
including  claim  file  information,  and 
property  addieas,  location,  and/or  sits 
information  in  its  records  as  may  be 
neoessaiy  to  cany  out  the  purposes  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  in  such  farm  as  the  FIA.  in 
cooperation  with  the  Company,  shall 
prescribe.  The  Company  shall  be  a  property/ 
casualty  insurer  domiciled  in  a  State  or 
teiritoiy  of  the  United  States.  Upon  request, 
the  Company  shall  file  with  the  FIA  a  true 
and  correct  copy  of  the  Company's  Fire  and 
Casualty  Annual  Statement,  and  Insurance 
Expense  Exhibit  or  amendments  thereof  as 
filed  with  the  State  InsuFsnoe  Authority  of 
the  Company's  domiciliaiy  State. 


AitkiaVD-Caakl 
Accomtiiig 

FEMA  shall  make  available  to  the 
Company  during  the  entire  term  of  this 
Anangement  and  any  continuation  period 
required  by  FIA  pursuant  to  Article  V, 
Section  C  the  Letter  of  Credit  provided  for 
in  Article  IV  drawn  on  a  repository  bank 
within  tfw  Federal  Reserve  System  upon 
which  the  Company  may  dniw  fat 
reimborsemant  of  its  expenses  as  set  forth  in 
Article  IV  that  exceed  net  written  premiums 
coUectad  by  the  Company  from  the  eflective 
date  of  this  Airangeoiant  or  continuation 
period  to  the  date  of  the  draw. 

B.  The  Company  shall  remit  all  funds, 
ttwhi<<<ng  interest  not  required  to  meet 
current  expenditures  to  the  United  States 
Treasury,  in  accordance  with  the  piovirions 
of  die  WYO  Accounting  Procedures  Manual 
or  procedures  approved  in  writing  by  the 
FIA 

C  In  the  event  the  Company  elects  not  to 
participate  in  the  Program  in  any  subaequent 
fiscal  year,  the  Company  and  FIA  shall  maka 
a  provisional  settlement  of  all  amoimts  due 
or  owing  within  three  months  of  the 
termination  of  this  Anai^ement  This 
settlement  shall  include  net  premiums 
collected,  funds  drawn  on  the  Letter  of 
Credit  and  reserves  for  outstanding  claims. 
The  Company  and  FIA  agree  to  make  a  final 
settlement  of  accounts  fat  all  obligatioiu 
arising  from  this  Arrangement  within  18 
months  of  its  expiration  or  termination, 
except  for  contingent  liabilities  that  shall  be 
listed  by  the  Company.  At  the  time  of  final 
settlement,  the  balance,  if  any,  due  the  FIA 
or  the  Company  shall  be  remitted  by  the 
other  immediately  and  the  operating  year 
under  this  Arrangement  shall  be  closed. 

Afticle  Vm— AiWlratten 

If  any  misundentanding  or  dispute  arises 
between  the  Company  and  the  FIA  with 
refarence  to  any  factual  issue  under  any 
provisions  of  this  Arrangement  or  with 
respect  to  the  FIA's  non-renewal  of  the 
Company's  participation,  other  than  as  to 
legal  liability  under  at  interpretation  of  the 
standard  Qood  insurance  policy,  such 
miininHarrt^tiHing  or  dispute  may  be 
submitted  to  arbitration  for  a  dstenmnation 
that  shall  be  binding  upon  approval  by  the 
FLA.  The  Company  and  the  FL\  may  agree  on 
and  appoint  an  arbitrator  w^  shall 
investigate  the  sul^ect  of  the 
mi«iin»<wr«t«nriing  or  dispute  and  make  a 
determination.  If  the  Company  and  the  FIA 
cannot  agree  on  the  appointment  of  an 
arbitrator,  then  two  arbitrators  shall  be 
appointed,  one  to  be  cboaen  by  the  Company 
and  one  by  the  FIA. 

The  two  aitritrators  so  chosen,  if  they  an 
unable  to  reach  an  agreement  shall  sekct  a 
third  arbitrator  wlio  shall  act  as  umpire,  and 
such  uoqiira's  determmation  shall  hwcoine 
final  only  iqmn  approval  by  the  FIA 

The  Company  and  the  FIA  shall  bear  in 
equal  shares  all  expenses  of  the  arbitration. 
Findings,  proposed  awards,  and 
dstanninations  resulting  from  arfaitiation 
puMweflingi  carried  out  under  this  section, 
upon  objection  by  FIA  or  the  Company,  shall 
be  »i»«<iTii«««hU  u  evidence  in  any 
subaequent  proceedings  in  any  court  of 
competent  jurisdiction. 
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This  Article  shall  indefinitely  succeed  the 
term  of  this  Airangeinent  • 

Article  IX — Errors  and  OmiMions 

The  parties  shall  not  be  liable  to  each  other 
for  damages  caused  by  inadvertent  delay, 
error,  or  omission  made  in  connection  with 
any  transaction  under  this  Arrangement  In 
the  event  of  such  actions,  the  responsible 
party  must  attempt  to  rectify  that  error  as 
soon  as  possible  after  discovery  of  the  error 
and  act  to  mitigate  any  costs  incurred  due  to 
that  error.  In  the  event  that  steps  are  not 
taken  to  rectify  the  situation  and  such  action 
leads  to  claims  against  the  company,  the 
NFIP,  or  other  related  entities,  the 
responsible  party  shall  bear  all  liability 
attached  to  that  delay,  error  or  omiaaioo  to 
the  extent  permissible  by  law. 

However,  in  the  event  that  the  Company 
has  made  a  claim  payment  to  an  insiired 
without  including  a  mortgagee  (or  trustee)  of 
which  the  Company  had  actual  notice  prior 
to  making  payment,  and  subsequently 
determines  that  the  mortgagee  (or  trustee)  is 
also  entitled  to  any  part  of  said  claim 
payment,  any  additional  payment  shall  not 
be  paid  by  the  Company  from  any  portion  of 
the  premium  and  any  funds  derived  from  any 
Federal  Letter  of  Credit  deposited  in  the  bank 
account  described  in  Article  II,  section  E.  In 
addition,  the  Company  agrees  to  hold  the 
Federal  Government  harmless  against  any 
claim  asserted  against  the  Federal 
Government  by  any  such  mortgagee  (or 
Trustee),  as  described  in  the  preceding 
sentence,  by  reason  of  any  claim  payment 
made  to  any  insured  under  the  circumstances 
described  ahove. 

Artkla  X— Officiab  Not  To  Banafit 

No  Member  or  Delegate  to  Congress,  or 
Resident  Commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  Arrangement,  or  to 
any  benefit  that  may  arise  therefrDm;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  Arrangement  if  made  with  a  corporation 
for  its  genoal  benefit 

ArtkkXI— Oflbel 

At  the  settlement  of  accounts  the  Company 
and  the  FIA  shall  have,  and  may  exercise,  the 
right  to  ofEwt  any  balance  or  balances, 
whether  on  account  of  premiums, 
commissions,  losses,  loss  adjustment 
expenses,  salvage,  or  otherwise  due  one  party 
to  the  other,  its  successors  or  assigns, 
hereimder  or  under  any  other  Arrangements 
heretofore  or  hereafter  entered  into  between 
the  Company  and  the  FLA.  This  right  of  offset 
shall  not  be  affected  or  diminished  because 
of  insolvency  of  the  Company. 

All  debts  or  credits  of  the  same  class, 
whether  liquidated  or  unliquidated,  in  fiivor 
of  or  against  either  party  to  this  Arrangement 
on  the  date  of  entry,  or  any  order  of 
conservation,  receivership,  or  liquidation, 
shall  be  deemed  to  be  mutual  debts  and 
credits  and  shall  be  offset  with  the  balance 
only  to  be  allowed  or  paid.  No  ofbet  shall  be 
allowed  where  a  conservator,  receiver,  or 
liquidator  has  been  appointed  and  where  an 
obligation  was  purchased  by  or  transfaned  to 
a  party  hereunder  to  be  used  as  an  offset 

Although  a  claim  on  the  part  of  either  party 
against  the  other  may  be  unliquidated  or 
undetermined  in  amount  on  the  date  of  the 


entry  of  the  order,  such  claim  will  be 
regarded  as  being  in  existence  as  of  the  date 
of  such  order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held  by  the 
other  party  may  be  oCbet  against  it 

Article  Xn— Equal  Opportimity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance  because 
of  race,  color,  religion,  sex,  age,  handicap, 
marital  status,  or  national  origin. 

Article  Xm—Kastrictioa  on  Other  Flood 
insaranoe 

As  a  condition  of  entering  into  this 
Arrangement,  the  Company  agrees  that  in  any 
area  in  which  the  Administrator  authorizes 
the  purchase  of  flood  insurance  pursuant  to 
the  Program,  all  flood  insurance  offered  and 
sold  by  the  Company  to  persons  eligible  to 
buy  pursuant  to  the  Program  for  coverages 
available  under  the  Program  Shall  be  written 
pursuant  to  this  Arrangement 

However,  this  restriction  applies  solely  to 
policies  providing  only  flood  insurance.  It 
does  not  apply  to  policies  provided  by  the 
Company  of  which  flood  is  one  of  the  several 
perils  covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  the  limits 
of  liability  available  to  the  insured  under  the 
Program 

Article  XIV— Accaaa  to  Books  and  Records 

The  FIA  and  the  Comptroller;  General  of 
The  United  States,  or  their  duly  authorized 
representatives,  for  the  purpose  of 
investigation,  audit,  and  examination  shall 
have  access  to  any  books,  documents,  papers 
and  records  of  the  Company  that  are 
pertinent  to  this  Arrangement  The  Company 
shall  keep  records  that  fully  disclose  all 
matters  pertinent  to  this  Arrangement, 
including  premiums  and  claims  paid  or 
payable  under  policies  issued  pursuant  to 
this  Arrangement  Records  of  accounts  and 
records  relating  to  financial  assistance  shall 
be  retained  and  available  for  three  (3)  years 
after  final  settlement  of  accounts,  and  to 
financial  assistance,  three  (3)  years  after  final 
adiustment  of  such  claims.  The  FIA  shall 
have  access  to  policyholder  and  claim 
records  at  all  times  for  purposes  of  the 
review,  defense,  examination,  adjustment,  or 
investigation  of  any  claim  under  a  flood 
insurance  policy  sub)ect  to  this  Arrangement 

Article  XV— Compliance  with  Act  and 
RegnlatiaBa 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall  be 
stibject  to  the  provisions  of  the  National 
Flood  Insurance  Act  of  1968,  as  amended,  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  the  National  Flood  Insurance 
Reform  Act  of  1994,  and  Regulations  issued 
pursuant  thereto  and  all  Regulations  affscting 
the  work  that  are  issued  pursuant  thereto, 
during  the  term  heraot 


ArtictoXVl— MutoHnwhipBtwwnthB 
Partiaa  (Fadaral  GoTaramnt  and  Cafn{Mny) 
and  tke  Inaiirad 

Inasmuch  as  the  Federal  Government  is  a 
guarantor  hereiinder,  the  primary 
relationship  between  the  Company  and  the 
Federal  Government  is  one  of  a  fiduciary 
natura.  i.e.,  to  assure  that  any  taxpmymt  funds 


are  accounted  for  and  appropriately 
expended. 

The  Company  is  not  the  agent  of  the 
Federal  Government  The  Company  is  solely 
responsible  for  its  obligations  to  its  insured 
imder  any  flood  policy  issued  pursuant 
hereto. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance") 

Dated:  April  24, 1997. 

Roland  E.  Holland. 

Acting  Executiva  Administrator,  Federal 
Insurance  Administration. 

(FR  Doc.  97-11318  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  32  and  52 

Federal  Acquisition  Regulation; 
Progress  Payments 

AGBICY:  Department  of  Defense. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Comments  are  solicited  from 
both  government  and  industry 
personnel  on  how  Federal  Acquisition 
Regulation  (FAR)  Subpart  32.5,  Progress 
Payments  Based  on  Costs,  the  clause  at 
FAR  52.232-16,  Progress  Payments,  and 
Standard  Form  1443,  Contractor's 
Request  For  Progress  Payment,  can  be 
revised  to  result  in  a  simplified  and 
streamlined  process  of  applying  for  and 
administering  progress  pa3rments.  The 
Director  of  Defense  Procurement  is 
sponsoring  an  initiative  to  review 
existing  forms,  procedures,  and 
provisions  related  to  progress  payments. 
Regulatory  requirements  pertaining  to 
progress  payments  that  are  not  reqtiired 
by  statute,  required  to  enstire  adequately 
standardized  government  business 
practices,  or  required  to  protect  the  ' 
public  interest  will  be  considered  for 
revision  or  elimination.  Innovative 
means  of  simplifying  the  process  of 
contractor  requests  for  progress 
payments  and  the  subsequent 
government  administration  of  progress 
payments  will  be  considered  for 
incorporation  into  the  regulation. 

Comments  may  be  submitted  in  two 
formats:  (1)  By  letter  to  the  address 
below,  or  (2)  by  electronic  response  on 
the  Director  of  Deflanse  Procurement 
Office  of  Cost.  Pricing,  and  Finance 
Internet  Home  Page:  http:// 
www.acq.osd.mil/dp/cpf.  Comments 
should  include  (1)  An  identification  of 
the  existing  regulation,  form,  or 
procedure,  (2)  a  proposed  revision 
thereto,  and  (3)  a  supporting  rationale 
for  the  proposed  revision. 
DATES:  Comments  are  due  on  or  befoie 
K4ay  30, 1997. 


ADDRESSES:  Send  comments  to  the 
Chair.  Progress  Payments  Rewrite  Team, 
Mr.  Richard  Brown,  FDUSD(A*T)DP/ 
CPF,  Room  3C800,  Defense  Pentagon, 
Washington,  DC  20301-3060. 

FOR  FURTHER  SVORMATION  CONTACT:  Mr. 
Richard  Brown,  by  telephone  at  (703) 
695-7197,  by  FAX  at  (703)  693-9616,  or 
by  e-mail  at  brownrg9acq.osd.mil. 

Backgrouiid 

The  Director  of  Defense  Procurement, 
Department  of  Defense,  has  established 
a  special  interagency  team,  with 
participants  from  the  Office  of  the 
Under  Secretary  of  Defense 
(Comptroller),  die  Military  Departments, 
the  Defense  Logistics  Agency,  the 
Defense  Contract  Audit  Agency,  the 
Defense  Finance  and  Accoimt^ 
Service,  the  Department  of  Energy,  and 
the  National  Aeronautics  and  Space 
Administration,  that  will  review  and 
rewrite  FAR  Part  32  and  Part  52 
provisions  regarding  Progress  Payments 
to  make  them  easier  to  understand  and 
to  Tninimizw  the  buidens  imposed  on 
contractors  and  contracting  officos.  The 
Director  of  Defense  Procurement  will 
provide  a  forum  for  an  exchange  of 
ideas  and  information  with  government 
and  industry  personnel  by  holding  at 
least  one  public  meeting,  soliciting 
public  comments,  and  publishing 
notices  of  public  meetings  in  the 
Federal  Register.  Discussion  wrill  focus 
on  draft,  revisions  of  FAR  Part  32, 
Subfiart  32.5,  Progress  Pa3rments  Based 
on  Costs,  and  associated  contract 
clauses  and  forms.  In  addition  to  the 
overall  simplification  of  the  progress 
payments  prtx:ess,  the  rewrite  team  will 
also  consider  changes  needed  in  the 
progress  payments  provisions  to  address 
the  inclusion  of  performance-based 
payments  and  commercial  financing 
payments  to  subcontractors  as  part  of  a 
contractor's  request  for  progress 
payments.  The  rewrite  team  moU  also 
address  whether  indirect  costs  fOT 
supplies  and  services  ptuchased  by  the 
contractor  are  eligible  for  progress 
payment  reimbursement  before  the 
contractor  has  paid  the  direct  costs  that 
are  burdened  by  those  indirect  costs  and 
included  the  direct  costs  in  progress 
payment  requests. 
MkhaleP. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARSCaae97-D007] 


Specialty  Metals;  Agreements  with 
Qualifying  Countries 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Pnxnuement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFAR^  to  revise  the 
Preference  for  Domestic  Speciality 
Metals  clause  for  consistency  with  the 
provisions  of  the  Berry  Amendment 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  ca  before  June 
30, 1997. 

ADDRESSES:  Interested  parties  shoidd 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil.  ATTN: 
Ms.  Amy  Willituns. 
PDUSD(AftT)DP(DAR).  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0305.  Please 
cite  DFARS  Case  97^D007  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  srORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0131. 

SUPPLBKBfTARY  MFORMAT10N: 


Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

[FR  Doc  97-11296  Filed  4-30-47;  8:45  am) 
■LUNQ  COK  I 


This  proposed  nde  amends  the 
contract  clause  at  DFARS  252.225-7014, 
Preference  for  Domestic  Specialty 
Metals.  The  clause  requires  that,  with 
certain  exceptions,  any  specialty  metals 
incorporated  in  articles  delivered  imder 
the  contract  will  be  melted  in  the 
United  States,  its  possessions,  or  Puoto 
Rico.  Paragraph(c)(2)  of  the  clause 
presenUy  pipvides  for  an  exception  to 
this  requirement  when  the  acquisition  is 
for  an  end  product  of  a  qualifying 
country  listed  in  DFARS  225.872-1. 
This  proposed  nde  revises  paragraph 
(c)(2)  of  the  clause  to  provide  an 
exception  for  speciality  metals  melted 
in  a  qualifying  cotmtry  or  incorporated 
in  an  article  manufactured  in  a 
qualifying  cotmtry,  rather  than  only 
providing  an  exception  for  the 
acquisition  of  end  products  of  a 
qualifying  cotmtry.  This  proposed 
revision  is  consistent  with  the  Berry 
Amendment  (10  U.S.C  2241  note)  (as 
implemented  at  DFARS  225.7002-2(i)), 
which  provides  an  exception  from 
domestic  source  restrictions  for  the 
procurement  of  specialty  metals  where 
such  procurement  is  necessary  in 
furtherance  of  agreements  with  foreign 
governments  in  which  both 


govenunents  agree  to  remove  barriers  to 
purchase  of  supplies  produced  in  the 
other  country. 

B.  Regulatory  Flexibility  Act 

The  proposed  nde  may  have  a 
significant  economic  impact  on  a 
stdwtantial  niunber  of  small  entities 
within  the  meaning  of  the  Regidatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  the  nde  increases  the 
opportunify  for  foreign  competition  by 
firms  providing  speciality  metals  melted 
in  qualifying  coimtries  or  qualifying 
country  components  containing 
specialty  metals.  An  Initial  Regulatory 
Flexibilify  Analysis  (IRFA)  has. 
therefore,  been  perfotmed.  and  is 
siunmarized  as  follows:  This  proposed 
rule  amends  the  clause  at  DFARS 
252.225-7014  to  make  the  exception  in 
the  clause  consistent  with  the  Berry 
Amendment  (10  U.S.C  2241  note)  and 
with  the  existing  DFARS  text  at 
225.7002-2(1).  The  clause  at  DFARS 
252.225-7014  is  prescribed  tot  use  in  all 
solicitations  and  contracts  over  the    , 
simplified  acquisition  threshold  that 
reqiure  deUvery  of  an  article  containing 
spedalfy  metals.  The  clause  is 
prescrilwd  for  use  with  its  Alternate  I  if 
the  article  containing  specialty  metals  is 
for  one  of  certain  major  programs.  The 
basic  clause  only  restricts  the  direct 
acqiusition  of  specialty  metals  by  the 
prime  contractor,  whoeas  Alternate  I 
flows  down  the  restriction  to 
subcontractors  at  any  tier.  The  proposed 
nde  does  not  affect  the  already 
luirestricted  soiuces  of  speciality  metals 
when  acquiring  qualifying  coimtry  end 
prodticts  or  when  acquiring  components 
including  specialify  metals  for  use  in  an 
end  product  for  other  than  a  major 
program.  The  proposed  nde  does  loosen 
the  restriction  on  domestic  specialty 
metals  for  prime  contractors  providing 
domestic  nonqualifying  coimtry  end 
products,  permitting  them  to 
incorporate  speciality  metals  melted  in 
a  qualifying  country  (for  both  major  and 
non-major  programs),  or  qualifying 
coimtry  components  containing 
specialty  metals  of  unrestricted  source 
for  use  in  end  products  for  major 
programs.  Because  the  components 
subject  to  increased  foreign  competition 
are  at  a  subcontract  level,  it  is  not 
possible  to  more  specifically  identify 
the  items  or  whether  they  are  produced 
by  small  business  firms.  The  proposed 
rule  does  not  require  any  new  reporting 
or  recordkeeping,  and  does  not 
duplicate,  overlap,  or  conflict  with  other 
relevant  Federal  rules.  An  alternative 
approach  would  be  to  require  that  the 
specialty  metals  incorporated  in  articles 
manufactured  in  a  qualifying  country 
alao  be  melted  in  a  qualifying  countty. 
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This  approach  could  shgbtly  reduce  the 
extent  of  foreign  competition  fiacing 
domestic  entities.  However,  this 
approach  appeared  to  go  beyond  the 
requirements  of  the  statute  being 
implemented. 

A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Coiuisel  for 
Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  of  the  IRFA  from  the 
address  specified  herein.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-13007  in 
correspondence. 

C  Paperwork  Rednction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
contains  no  information  collection 
requirements  that  require  the  approval 
of  the  OfBce  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

Ljsl  of  Sobiecta  in  48  CFR  Part  252 

Government  procurement. 
Mkhel*  P.  PMBson 

Executive  Editor.  Defetue  AcquiMitkHt 
Regulations  Council. 

Therefore,  48  CFR  Part  252  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 

Aatkoritj:  41  U.S.C  421  and  48  CFR 
Qiaptarl. 

PART  2S2— SOUCUATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  252.225-7014  is  amended 
by  revising  the  date  of  the  clause, 
paragraph  (cX2)  of  Alternate  I  to  read  as 
follows: 


2S2.22S-7014 


(Date) 


fcir  ftfMV^^ttftltf* 


Spadaky  Malab 


(c)«   •   • 

(2)  The  specialty  metal  is  melted  in  a 
qualifying  country,  or  is  incorporated  in 
an  article  manufactured  in  a  qualifying 
country.  (Qualifying  countries  are  those 
countries  listed  in  subsection  225-872- 
1  of  the  Defense  Federal  Acquisition 
Regiilation  Supplement); 

Ahemate  I  (Date) 

•         •         •         •         • 


(2)  The  specialty  metal  is  melted  in  a 
qualifying  country,  or  is  incorporated  in 
an  article  manufactured  in  a  qualifying 
country.  (Qualifying  countries  are  those 
countries  listed  in  subsection  225.872- 
1  of  the  Defense  Federal  Acquisition 
Regulation  Supplement);  or 

[FR  Doc.  97-  11297  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surfac*  Transportation  Board 

49  CFR  Parts  1121  and  1150 

(STB  Ex  Pari*  No.  582] 

Acquisition  of  Rail  Unas  Undsr  49 
U.S.C.  10901  md  10002-^Advanoa 
Notica  of  Propoaad  Transactions 

AQBICY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Surface  Transportation 
Board,  after  reviewing  pubUc  comments 
on  labor  protective  requirements  for  line 
acquisitions  by  Class  n  railroads  in 
Wisconsin  Central  Ltd. — Acquisition 
Exemption — Lines  of  Union  Pacific 
Railroad  Company,  STB  Finance  Docket 
No.  33116  (STB  served  Apr.  17, 1997), 
proposes  to  establish  a  60-day  notice 
period  for  the  benefit  of  rail  employees 
who  vmA  on  rail  lines  subject  to,  and 
to  facilitate  the  implementation  of. 
transactions:  under  49  U.S.C.  10902  by 
Qass  n  rail  carriers;  imder  49  U.S.C. 
10902  by  Class  III  rail  carriers  to  acquire 
or  operate  additional  rail  lines  where 
the  lines  to  be  acquired  or  operated, 
together  with  the  acquiring  carrier's 
existing  lines,  would  produce  annuffl 
revenue  exceeding  $5  million;  and 
imder  49  U.S.C.  10901  by  noncarriers  to 
acquire  or  operate  rail  lines  where  the 
lines  to  be  acquired  or  operated  would 
produce  annual  revenue  exceeding  $5 
million. 

DATES:  Comments  are  due  on  June  2, 
1997. 

ADOnESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  562  to:  Stirface  Transportation 
Board.  Office  of  the  Secretary,  Case 
Control  Unit.  1925  K  Street.  N.W.. 
Washington.  DC  20423-0001. 
FOR  FURTHER  WTOnMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPI.BI»fTARY  MFORMATKM:  We 
considered  and- recently  granted  the 
petition  by  Wisconsin  Central  Ltd. 
(WCL),  a  Class  II  carrier,  for  an 


exemption  for  its  acquisition  of  two  rail 
lines  from  Union  Pacific  Railroad 
Company  in  Wisconsin  Central  Ltd. — 
Acquisition  Exemption — Lines  of  Union 
Pacific  Railroad  Company,  STB  Finance 
Docket  No.  33116  (STB  served  Apr.  17, 
1997)  (WCL  Exemption).  By  Federal 
Register  notice  published  November  27. 
1996  (61  FR  60320-21),  we  had 
described  WCL's  exemption  request  and 
its  proposed  employee  protective 
arrangement,  and  had  sought  public 
comments  on  the  issues  of  whether 
WCL's  proposed  labor  protection  met 
the  statutory  requirements  of  49  U.S.C. 
10902  and  whether  the  Board  should 
establish  and/or  oversee  the  procedural 
aspects  of  such  arrangements  in  rail  line 
acquisitions  by  Class  n  railroads.  A 
number  of  conunents  were  filed, 
including  comments  by  WCL  and  the 
Transportation  Trades  Department  of 
the  AFL-aO  (TTD). 

In  WCL  Exemption,  we  adopted 
standards  for  implementing  the  labor 
protection  requirement  of  subsection 
10902(d).  other  than  for  a  specific  notice 
period  for  the  seller's  employees  to  be 
affected  by  a  line  sale.  While  TTD  had 
requested  a  90-day  notice  period,  we 
determined  that  affected  employees  on 
the  line  to  be  sold  had  been  afforded  at 
least  that  amount  of  notice.  Rather  than 
adopt  a  specific  notice  period  in  that 
proceeding,  we  announced  that  we 
would  seek  public  comments  on  a 
proposed  requirement  that  Class  II 
railroads  provide  a  mininmiin  of  60 
days'  notice  in  foture  proceedings  under 
§  10902.  We  also  proposed  to  amend  the 
existing  class  exemption  rules  so  that  a 
similar  60-day  notice  period  is  afforded 
in  all  transactions,  involving 
acquisitions  under  §  10902  by  Class  m 
carriers  or  under  49  U.S.C.  10901  by 
noncarriers,  that  would  result  in  the 
acquiring  entity  becoming  a  carrier  with 
annual  revenues  in  excess  of  $5  million. 

As  preliminarily  concluded  in  WCL 
Exemption,  we  are  not  proposing  that 
individual  employee  notice  be  required. 
Rather,  we  believe  that  requiring  the 
posting  and  submission  of  notice  to  the 
national  offices  of  the  labor  tmions  with 
employees  on  the  affected  line  setting 
forth  the  terms  of  employment  and 
principles  of  selection  to  be  followed  by 
the  acquiring  carrier  should  be 
sufficient.' 

Sixty  days  is  the  notice  period  for 
displaced  workera  adopted  by  the 
Worker  Adjustment  and  Retraining 
Notification  Act,  Pub.  L.  No.  100-379 
(August  4, 1988).  That  seems  to  be  a 


reasonable  period  of  time  in  which 
employees  directly  affected  by  the 
acquisitions  of  rail  lines  may  be  asked 
to  make  decisions  or  to  take  actions.  By 
"directly  affected  employees."  we  mean 
the  employees  who  actually  w(^  on  the 
line  or  lines  to  be  acquired.  These 
employees  are  faced  at  a  minimum  with 
having  to  decide  whether  to  accept  a 
position  on  the  acquiring  entity  or  to 
exennse  seniority  on  the  carrier  that  is 
selling,  leasing  or  otherwise  transferring 
the  line.  In  eimer  case  employees  are 
faced  with  significant  changes  in  their 
work  assignments.  And  one  or  more  of 
these  employees  may  be  separated  fiom 
employment  altogether  and  will  have  to 
seek  work  elsewhere. 

Employees  who  work  on  lines 
acquired  under  §10901  have  as  much 
need  for  notice  as  do  the  employees 
woricing  on  lines  acquired  undw 
§10902.  Although  the  Interstate 
Commerce  Commission  (IOC  or  the 
Commission)  had  discretionary 
authority  to  impose  labor  protective 
conditions  in  line  sale  cases,  the 
Commission  rarely  exercised  that 
authority.  Nevertheless,  new  carriera 
buying  or  leasing  lines  often  extended 
o^n  of  employment  to  employees 
working  on  the  lines  acquired.  We  have 
no  reason  to  believe  that  this  practice 
will  not  continue.  That  being  the  case, 
employees  affected  by  those 
transactions  will  often  have  to  choose 
whether  or  not  to  accept  employment 
with  the  new  carrier.  In  addition, 
employees  in  §10901  transactions  will, 
in  many  instances,  have  to  move  to  new 
positions  on  their  present  employer  or 
may  have  to  seek  new  emplo3rment 
altogether.  Under  the  circumstances,  we 
believe  that  some  additional  advance 
notice  involving  larger  transactions 
would  be  beneficial  to  employees  who 
must  make  adjustments  and  decisions 
and  would  facilitate  the  smooth 
iniplementation  of  these  transactions.^ 

The  acquisitions  of  larger  lines  under 
both  §§  10901  and  10902  are  already 
subject  to  prior  notice  periods  piirsuant 
to  our  regulations  at  49  CFR  1150.35 
and  1150.45.  respectively.  In  a  number 
of  those  transactions,  the  ICC  or  the 
Board  stayed  the  effect  of  the  notices, 
thereby  effectively  providing  for  notice 
periods  longer  than  those  proposed 
here;  see  New  England  Central  Railroad, 
Inc. — ^Acquisition  and  Operation 
Exemption — ^Lines  Between  East 
Albuigh.  VT  and  New  London.  CT. 


>Sa0 49  CFR  115a35(bX2).  (cX3):  and  49  CFR 
11S0.4SO>K2).  (cX3).  for  current  aotica  requirements 
in  our  claM  exemptions  for  larger  trensTtiniii 
under  49  US.C.  10901  and  10902. 


'We  do  not  view  this  notica  requiramrat  as 
impoaing  labor  protection  which  we  are  statutorily 
prohibited  from  imposing  on  Class  m  and 
noncairier  line  acquisitions,  but  rather  as 
establiahing  a  prooaduial  mechanism  to  ensure  that 
tnnsactiaas  we  have  autborixad  will  be 
impUmanted  ¥rithout  disruption. 


Finance  Docket  No.  32432  (IOC  served 
Dec.  9, 1994);  Indiana  and  Ohio  Railway 
Company — ^Acquisition  Exemption — 
Lines  of  the  Grand  Trunk  Weston 
Railroad.  Inc..  STB  Finance  Docket  No. 
33180  (STB  served  Feb.  3. 1997);  and 
IftM  Rail  Link.  LLC— Acquisitfon  and 
Operation  Exemption — Certain  Lines  of 
Soo  Line  Railroad  Company  D/B/A 
Canadian  Parific  Railway,  STB  Finance 
Docket  No.  33326  (STB  served  Apr.  2. 
1997).  The  application  of  a  60-day 
notice  period  for  these  transactions 
would  have  little  effect  on  the  way  they 
have  been  treated  to  date. 

'    We  propose  to  limit  the  eo^iays' 
notice  requirement  to  transactions  in 
which  the  acquiring  carrier  or 
noncarrier  will  earn  annual  revenues  in 
excess  of  $5  million  as  a  result  of  the 
acquisition.  More  than  78%  of  the  total 
number  of  freight  railroads  have  annual 
revenues  undm  $5  million  but  employ 
fewer  than  3%  of  the  total  number  of 
rail  freight  employees;  see  "Selected 
Statistics— U.S.  Freight  Railroads  by 
Revenue  Range".  Profiles  of  U.S. 
Railroads — 1996  Edition  (Assocfation  of 
American  Railroads).  Thus,  the  majority 
of  transactions  involving  the  creation  of. 
or  purchases  by,  Class  m  railroads 
should  not  be  affiscted  by  this  notice 
requirement,  but  the  $5  million  limit 
should  embrace  the  transactions  that 
affect  sigmficant  numbers  of  rail  freight 
employees. 

The  Board  invites  comments  on  the 
proposed  regulations.  Written 
eomments  (an  original  and  10  copies) 
are  due  on  June  2. 1907.  The  Board 
encourages  that,  in  addition  to 
submitting  a  paper  original  and  copies, 
each  commenter  provide  a  copy  of  his 
comments  on  a  3.5-inch  floppy  diskette 
formatted  for  WordPerfect  7.0,  or 
formatted  so  that  it  can  be  readily 
converted  into  WordPerfect  7.0. 

Small  Entities 

The  Board  certifies  that  this  rule,  if 
adopted,  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  The  proposed  regulation,  while 
marginally  increasing  the  notice 
requirement  of  the  acquiring  carrier  or 
entity,  would  benefit  individuals  and 
entities  affected  by  line  transfers  by 
providing  a  standard  notice  period  prior 
to  consummation  of  the  sale. 

Environineiit 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


UetofSoiijaclB 

49  CFR  Pait  1121 

Administrative  practice  and 
procedures.  Railroads. 

49  CFR  Part  1150 

Administrative  practice  and 
procedures.  Railroads. 

Decided:  April  21. 1997. 

By  the  Board,  Chainnan  Moigan  and  Viae 
Chaimian  Owen. 
Vanon  A.  WilliaiM, 
Secretaiy. 

For  die  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
title  49,  chapta  X.  parts  1121  and  1150 
of  the  Code  of  Federal  Regulations,  as 
follovrs: 

PART  1121— RAH.  EXBUPTION 
PROCEDURES 

1.  The  authority  dtatitm  for  part  1121 
continues  to  read  as  follows: 

AaAarltp  S  U.S.C  553;  49  U.S.C  10502 
and  10704. 

2.  Section  1121.4  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

{1121.4   ProoeduiM. 

•        •        •        •        • 

(h)  In  transactions  for  the  acquisition 
or  operation  of  rail  lines  by  Claiss  II  rail 
carriers  imder  49  U.S.C  10902,  the 
exemption  may  not  become  effective 
until  60  days  after  applicant  certifies  to 
the  Board  that  it  has  posted  at  the 
workplace  of  the  employees  on  the 
affected  line(s)  and  served  a  notice  of 
the  transaction  on  the  national  offices  of 
the  labor  unions  ¥vith  employees  on  the 
affected  line(s),  setting  forth  the  terms  of 
employment  and  principles  of  employee 
selection. 

PART  1150-CERTIFICATE  TO 
CONSTRUCT.  ACQUIRE.  OR  OPERATE 
RAILROAD  LINES 

3.  The  authority  citation  for  part  1150 
continues  to  read  as  follows: 

Aathority:  S  U.S.C  553  and  559;  49  U.S.C 
721(a),  10502, 10901  and  10902. 

4.  Section  1150.32  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


f11S0L32 

■  < 


■Ml  nvoivs  Gfveoon  oi 


(e)  If  the  projected  aimual  revenue  of 
the  carrier  to  be  created  by  an 
acquisition  imder  this  exemption 
exceeds  $5  million,  applicant  must,  at 
least  60  da3rs  before  the  exnnption 
becomes  effisctive,  post  a  notice  of  intent 


2.^744 
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to  undertake  the  proposed  transaction  at 
the  workplace  of  the  employees  on  the 
affected  line(s)  and  serve  a  copy  of  the 
notice  on  the  national  offices  of  the 
labor  unions  with  employees  on  the 
affected  line(s).  setting  forth  the  terms  of 
employment  and  principles  of  employee 
selection,  and  certify  to  the  Board  that 
it  has  done  so. 

5.  Section  1150.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


11150.36  Procadum  and  ratovant  ( 
Wannciions  msi  invoive  creaoon  oi  i 
lof  Clm  H  cflfTlafs. 

(a)  To  qualify  for  this  exemption, 
applicant  must  serve  a  notice  of  intent 
to  file  a  notice  of  exemption  no  later 
than  14  days  before  the  notice  of 
exemption  is  filed  with  the  Board,  and 
applicant  must  comply  with  the  notice 
requirement  of  §  1150.32(e). 
•        •        •        •        • 

6.  Section  1150.42  is  amended  by 
AHHing  a  new  paragraph  (e)  to  read  as 
follows: 


f1l5a42    Procedumand 
for  amall  Una  aoquiattlena. 


(e)  If  the  projected  annual  revenue  of 
the  rail  lines  to  be  acquired,  together 
with  the  acquiring  carrier's  projected 
annual  revenue,  exceeds  $5  million,  the 
applicant  must,  at  least  60  days  before 
the  exemption  becomes  effective,  post  a 
notice  of  applicant's  intent  to  undertake 
the  proposed  transaction  at  the 
workplace  of  the  employees  on  the 
affected  line(s)  and  serve  a  copy  of  the 
notice  on  the  national  offices  of  the 
labor  unions  with  employees  on  the 
affected  lineCs),  setting  forth  the  terms  of 
employment  and  principles  of  employee 
selection,  and  certify  to  the  Board  that 
it  has  done  so. 

7.  Section  1150.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


{1150.46    Prooadufaa  and  faiewant  ( 
feanaauUona  undar  aaction  10902  Itial 
Inwotva  cfaaUon  of  Claaa  I  of  N  raH  i 

(a)  To  qualify  for  this  exemption, 
applicant  must  serve  a  notice  of  intent 
to  file  a  notice  of  exemption  no  later 
than  14  days  before  the  notice  of 


exemption  is  filed  with  the  Board,  and 
applicant  must  comply  with  the  notice 
requirement  of  §  1150.42(e). 

[FR  Doc.  97-11360  Filed  4-30-97;  8:45  am) 

HLUNQ  COOE  4*15-00-^ 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

50  CFR  Part  600 
[LO.  120006A] 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat  (EFH);  Piil)lic  Maatingt 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meetings. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  will  hold 
public  meetings  to  allow  for  input  on 
the  proposed  rule  to  implement 
essential  fish  habitat  (EFH)  provisions  of 
the  Magnuson  Act 

DATES:  The  meetings  are  scheduled  to  be 
held  from  May  12  to  May  21, 1997.  See 
SUPPLEMENTARY  MFORMATKM  for  specific 
dates  and  times. 
ADDRESSES:  Requests  for  special 
accommodations  should  be  addressed  to 
Office  of  Habitat  Conservation, 
Attention:  EFH,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MO  20910- 
3282;  telephone:  301/713-2325. 
FOR  RIRTHBI  MFORMATKM  CONTACT:  Lee 
Crockett,  NMFS,  301/713-2325. 
SUPPLBIBITARY  SrOnMATION; 

Backgrooiid 

NMFS  issued  proposed  regulations 
containing  guidelines  for  the 
description  and  identification  of  EFH  in 
fishery  management  plans,  adverse 
impacts  on  EFH,  and  actions  to  conserve 
and  enhance  EFH  on  April  23. 1997  (62 
FR  19723).  The  regulations  would  also 
provide  a  process  for  NMFS  to 


coordinate  and  consult  with  Federal  find 
state  agencies  on  activities  that  may 
adversely  affect  EFH.  The  guidelines  are 
required  by  the  Magnuson-Stevens 
Fidiery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
purpose  of  the  rule  is  to  assist  fishery 
management  councils  in  fulfilling  the 
requirements  set  forth  by  the  Ma^uson- 
Stevens  Act  to  amend  their  FMPs  to 
describe  and  identify  EFH,  minimize 
adverse  effects  on  EFH,  and  identify 
other  actions  to  conserve  and  enhance 
EFH.  The  purpose  of  the  coordination 
and  consultation  provisions  is  to  specify 
procedures  for  adequate  consultation 
with  NMFS  on  activities  that  may 
adversely  affect  EFH. 

Public  Meetings 

All  public  meetings  will  begin  at  7 
p.m.,  except  the  Seattle,  Washington, 
public  meeting,  which  will  begin  at 

7:30  p.m.  The  dates  and  locations  of 
the  hearings  are  scheduled  as  follows: 

1.  Monday,  May  12, 1997— 
Meadowlands  Hilton,  Solarium  Room; 
Two  Harmon  Plaza,  Secaucus,  NJ. 

2.  Tuesday,  May  13. 1997— Holiday 
Iim  Crowne  Plaza;  333  Poydras  Street, 
New  Orleans,  LA. 

3.  Tuesday.  May  20— NMFS 
Northwest  Regional  Headquarters, 
Auditorium  Building  9;  7600  Sand  Point 
Way,  NW..  Seattle,  WA. 

4.  Wednesday,  May  21— Centeimial 
Hall,  Hickel  Room;  101  Egan  Drive, 
Juneau,  AK. 

Special  Accommodatioiis 

Requests  for  sign  language 
interpretation  or  other  aw^iary  aids 
should  be  directed  to  Lee  Crockett  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

AothoritT:  16  U.S.C  1801  tA  $eq. 

Dated:  April  25, 1997. 

Acting  Director.  Office  of  Habitat 

Conservation,  National  Marine  Fisheries 

Service. 

[FR  Doc.  97-11245  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Sarvica 

Notice  of  Intent  to  Grant  Exclusive 
Ucense 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  ETC  USA  Inc.  of  Gulph 
Mills,  Pennsylvania,  an  exclusive 
license  to  U.S.  Patent  No.  5,496.732 
(Serial  No.  08/054,985)  issued  on  March 
5, 1996,  and  to  U.S.  Patent  Application 
Serial  No.  08/609,320  filed  on  March  1, 
1996,  both  entitled  "Enhanced  Inset 
Resistance  in  Plants  Genetically 
Engineered  with  a  Plant  Hormone  Gene 
Involved  in  Cytokinin  Bios3nithesis." 
Notice  of  Availability  for  Serial  No.  08/ 
054,985  was  published  in  the  Federal 
Re^ster  on  July  23, 1993.  Serial  No.  08/ 
608,320  is  a  continuation  of  Serial  No. 
08/054,985. 

DATES:  Comments  must  be  received  on 
or  before  June  30, 1997. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTNBt  MFORMAT10N  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  MF0RMAT10N:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  BTG  USA  Inc.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 


exclusive  license  may  be  granted  imless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
established  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
(FR  Doc.  97-11254  Filed  4-30-97;  8:45  am] 
BRJJNQ  CODE  a410-«MI 


DEPARTMBU  OF  AGRICULTURE 

Agricultural  Reeearch  Service 

Notice  of  intent  to  Grant  Exclusive 
Ucenee 

AQBICY:  Agricultural  Research  Service. 

USDA. 

action:  Notice  of  intent 


':  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agricidture, 
Agricultural  Research  Service,  int«ids 
to  grant  to  NOBL  Laboratories,  Inc,  of 
Sioux  Center,  Iowa,  an  exclusive  license 
to  U.S.  Patent  Application  Serial  No.  08/ 
609,334  filed  on  March  1, 1996,  entitled 
"Restriction  Enzyme  Screen  for 
Differentiating  Porcine  Reproductive 
and  Respiratory  Syndrome  Virus 
Strains."  Notice  of  Availability  was 
published  ua  the  Federal  Kegiater  on 
July  18, 1996. 

DATES:  Comments  must  be  received  on 
or  before  June  30, 1997. 
ADDRESSES:  Send  conunents  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415.  Building  005,  BARC-West. 
Beltsville.  Maryland  20705-2350. 
FOR  FURTHER  SVORMATION  CONTACT: 
June  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLBIBITARY  MF0RMAT10N:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  NOBL  Laboratories,  Inc, 
has  submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-beating  and  wall  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 


exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Sovice  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 
Kidurd  M.  Pany,  Jr., 
Assistant  Administrator. 
(FR  Doc  97-11253  Filed  4-30-97;  8:45  am) 

aajjNO  COM  34i»-e»-M 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Servloe 
[Docket  No.  97-027N] 

Codex  Strategic  Planning  Meeting 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Notice;  public  hearing  and 
request  for  comments. 

SUMMARY:  This  notice  informs  the  public 
of  a  strategic  planning  activity  relating 
to  the  U.S.  Government's  representation 
on  the  Codex  Alimentarius  Commission, 
an  international  food  standard-setting 
program.  The  notice  includes  a 
description  of  Codex  activities; 
identifies  five  issues  to  be  addressed; 
identifies  specific  objectives,  methods, 
timeframes,  and  pmsons  or  agencies 
responsible  for  addressing  them.  A 
public  hearing  will  be  held  in 
Washington,  DC  on  May  8. 1997,  to 
allow  a  dialogue  on  the  identified 
issues.  U.S.  Government  agencies  plan 
to  use  the  record  of  that  hearing  and  of 
comments  received  in  finalizing  their 
planned  approaches  to  achieving  U.S. 
goals  for  Codex  standard-setting 
activities. 

DATES:  The  public  meeting  will  be  held 
on  May  8, 1997,  from  9:30  a.m.  until 
12:30  p.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  Holiday  Inn  Rosslyn-Westpark, 
1900  N.  Fort  Myer  Drive,  Arlington.  VA 
22207.  Send  an  original  and  two  copies 
of  written  comments  to:  FSIS  Docket 
Qerk.  DOCKET  NO.  97-027N,  Room 
102,  Cotton  Aimex,  300  12th  Street  SW. 
Washington,  DC,  20250-3700.  All 
comments  submitted  and  a  transcript  of 
the  hanring  will  be  available  for  public 
inspection  in  the  Docket  Cleric's  Office 
between  8:30  a.m.  and  1:00  p.m..  and 
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2:00  p.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATION  OONTACT: 
Patrick  J.  Clerkin,  Director,  U.S.  Codex 
Office.  United  States  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  West  End  Court,  Room  311, 
Washington,  DC  20250;  (202)  418-8852. 
SUPPLBMBITARY INFORMATKM:  The  Codex 
Alimentarius  Commission  (Codex)  is  an 
international  governmental  organization 
with  current  membership  from  the 
national  governments  of  156  countries, 
including  the  United  States.  It  was 
formed  in  1962  to  facilitate  world  trade 
in  foods  and  to  promote  consumer 
protection. 

Codex  is  a  subsidiary  of  two  United 
Nations  groups,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO).  It 
has  woiked  to  develop  international 
food  standards  that  protect  consumers' 
health  as  well  as  promote  fair  trade. 
Food  production  practices  all  over  the 
world  have  been  upgraded  as  a  result. 

The  United  States  participates  in 
Codex  Alimentarius  activities  through 
U.S.  Codex,  which  consists  of  federal 
govenoment  officials  assisted  by 
representatives  of  non-government 
interests. 

How  Codex  Cnrrently  Oporatn 

Codex  provides  a  forum  in  which 
member  coimthes  and  international 
organizations  can  cooperate  to  achieve 
the  dual  goals  of  consumer  protection 
and  fiur  food  trade  practices.  The 
Commission  meets  every  other  year;  its 
Executive  Committee  meets  between 
sessions. 

Codex  Committees 

Codex  has  established  several  types  of 
committees.  The  ones  that  draft 
standards  and  codes  of  practice  and 
guidelines  are  commodity  committees 
and  general-subject  committees. 

Fifteen  commodity  committees  have 
operated  from  time  to  time.  Those 
currently  active  are  Fats  and  Oils,  Fish 
and  Fishery  Products,  Nutrition  and 
Foods  for  Special  Dietary  Uses,  Milk 
and  Milk  Products,  Fresh  Fruits  and 
Vegetables,  Cereals,  Pulses  and 
Legumes,  Natural  Mineral  Waters. 
Cocoa  and  Chocolate  Products,  Sugars, 
and  Processed  Fruits  and  Vegetables. 
Meat  Hygiene,  which  had  been  inactive, 
was  reconvened  in  1991  to  update  the 
codes  of  practice  imder  its  jurisdiction. 
It  adjourned  in  1993  after  completing 
this  task. 

There  are  eight  committees  which 
deal  with  general  subjects  rather  than 
with  particular  commodities.  They  are: 
Food  Labeling:  Food  Additives  and 


Contaminants;  Food  Hygiene;  Pesticide 
Residues;  Residues  of  Veterinary  Drugs 
in  Foods;  Methods  of  Analysis  and 
Sampling;  Food  Import  and  Export 
Inspection  and  Certification  Systems; 
and  General  Principles,  which  sets  rules 
and  procedures  for  Codex. 

There  are  also  five  regional 
coordinating  conunittees  representing 
Africa,  Asia,  Europe,  Latin  America  and 
the  Caribbean,  and  North  America  and 
the  South- West  Pacffic.  They  define  the 
regions'  problems  and  needs  concerning 
food  standards  and  food  control. 

The  United  States  serves  on  all  the 
commodity  and  general  subject 
committees  that  are  currently  active, 
and  on  the  regional  committee  that 
includes  North  America. 

Two  independent  committees  of 
experts  work  closely  with  Codex:  the 
Joint  FAO/WHO  Expert  Committee  on 
Food  Additives  QECFA)  and  the  Joint 
FAO/WHO  Meeting  on  Pesticide 
Residues  (JMPR).  These  expert 
committees  perform  the  scientffic 
evaluations  which  support  Codex 
standards,  guidelines.  Maximum 
Residue  Levels  (MRLs),  and  codes  of 
practice. 

A  comprehensive  notice,  detailing  the 
sanitary  and  phytosanitary  standard- 
setting  activity  of  Codex,  is  published 
annually  in  the  Federal  Rq^star  (FR) 
(see  June  4, 1996  (61  FR  28132)).  It  also 
details  other  standard-setting  activities 
of  Codex,  including  commodity 
standards,  guidelines,  codes  of  practice, 
and  revised  texts.  Included  as  an 
Appendix  to  that  notice  is  a  description 
of  the  system  for  elaborating  standards 
within  the  Codex  Commission  and  its 
Committees.  A  reading  of  that  notice 
will  enhance  an  understanding  of  the 
issues  identified  in  this  strategic 
planning  document 

In  1994,  the  United  States  signed  and 
ratified  the  Uruguay  Round  Agreements 
Act,  and  thereby  became  a  signatory 
member  of  the  World  Trade 
Organization  (WTO).  The  agreement  on 
the  Application  of  Sanitary  and 
Phytcwanitary  Measures  (^S 
Agreement)  requires  members  to  use 
international  standards  as  the  basis  for 
sanitary  and  phytosanitary  measures 
when  such  international  standards  meet 
the  member's  appropriate  level  of 
protection.  The  SPS  Agreement 
explicitly  recognizes  Codex  as  an 
organization  that  develops  such 
standards.  In  this  context.  Codex 
standards  will  play  a  significant  role 
with  regard  to  food  safety  and . 
agricultural  trade. 

In  anticipation  of  the  emerging 
importance  of  Codex  standards,  Codex 
inaugurated  a  review  of  the  policies, 
processes,  and  procedures  established 


over  the  course  of  its  more  than  30-year- 
history.  This  examination  grew  out  of  an 
international  conference  held  in  Rome 
in  1991  to  address  three  major  areas  of 
concern:  (1)  The  heightened  status  and 
responsibility  that  would  be  given  to 
Codex  standards  under  what  was  then  a 
draft  proposal  of  the  General  Agreement 
on  Tariffs  and  Trade  (GATT); 

(2)  advances  in  food  production 
technologies;  and  (3)  changing 
consumer  expectations  about  food  safety 
and  composition.  U.S.  Codex  also 
engaged  in  a  process  of  self-examination 
as  a  prelude  to  change. 

In  February  1995,  U.S.  Codex  issued 
a  draft  report  setting  forth  the  results  of 
work  initiated  in  October  1992,  by  a 
Strategic  Planning  Group  to  recommend 
a  new  course  for  United  States 
participation  in  Codex  Alimentarius. 
The  group  was  asked  to  consider  bow 
U.S.  Codex  can  become  more  effective 
in: 
— maintaining  and  improving  public 

health  protection; 
— encouraging  changes  in  Codex  to 

enhance  its  public  health  mission; 
— broadening  the  involvement  of  public, 

consumer,  and  environmental 

organizations  as  well  as  the  chemical 

and  food  industries  in  developing 

international  food  safety  standards; 
— prioritizing  its  activities  and  using  its 

resources  more  efficiently;  and 
— facilitating  trade. 

The  Strategic  Planning  Group 
identified  five  critical  issues  to  be 
addressed.  The  first  two  issues  deal 
with  changes  in  Codex  itself;  the  other 
three  issues  deal  with  internal  U.S. 
changes.  The  Group  subsequently 
identified  specific  actions  or  approaches 
that  the  U.S.  Codex  might  take  to 
address  these  issues.  (The  Group  did  not 
address  those  parts  of  Codex  standards 
that  are  not  related  to  food  safety:  e.g., 
food  composition/identity  standards 
which  are  subject  to  the  WTO 
Agreement  on  Technical  Barriers  to 
Trade.  It  might  be  useful  for  another 
group  to  consider  systematically  the 
strategic  issues  concerning  these 
standards.)  A  brief  description  of  each 
issue  and  related  actions  is  presented 
below. 

lasae  1:  U^.  Siqiport  ibr  Strengthening 
the  Scientific  Basis  for  Coflex  Decisions 

Codex  health  and  safety  standards 
have  been  and  must  continue  to  be 
based  on  scientific  analysis  and 
evidence.  The  procedures  by  which 
those  standards  are  elaborated  should  be 
transparent  and  consistently  applied.  In 
many  cases  scientffic  work  in  support  of 
Codex's  elaboration  of  standards  is 
performed  by  Expert  Committees  that 


are  independent  of  Codex.  In  other 
cases,  work  is  performed  internally  by 
Codex  Committees.  In  the  latter  case, 
those  committees  are  termed,  "process 
committees."  In  all  cases,  criteria  for 
malcing  decisions  on  standards  should 
be  clear  and  science-based.  The  United 
States  should  support  the  efforts  of 
Codex  and  other  international 
organizations  to  improve  the  scientffic 
basis  for  Codex  standards  to  meet  these 
goals. 

Expert  Committees 

With  regard  to  the  elaboration  of 
standards,  primary  responsibility  for 
performing  the  scientific  evaluations 
that  underlie  most  Codex  health  and 
safety  standards  rests  with  FAO,  and 
with  WHO  throtigh  the  International 
Programme  for  Chemical  Safety  (IPCS). 
This  work  is  done  through  two  expert 
committees.  The  Joint  FAOAVHO 
Meeting  on  Pesticide  Residues  (JMPR) 
and  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  addition,  FAO  and  WHO  sponsor  ad 
hoc  expert  consultations  on  specffic 
topics  related  to  food  safisty. 

Governments  and  non-governmental 
organizations  have  no  routine,  direct 
working  relationship  with  JMPR  and 
JECFA,  although  both  EPA  and  FDA 
have  provided  funds  and  support  in 
kind  to  FAO  and  WHO/IPCS.  WhUe  the 
work  of  JECFA  and  JMPR  has  been  of 
high  quality,  the  procedures  imder 
which  they  operate  should  be  enhanced 
to  assure  that  decisions  are  firmly  based 
in  science,  and  that  their  operations  are 
transparent  to  all  interested  parties.  The 
same  would  hold  true  Cor  other  expert 
consultations. 

FAO  and  WHO/IPCS  have  begun  to 
make  changes  in  the  way  they  conduct  - 
scientffic  evaluations  of  chemicals. 
However,  with  demands  and 
expectations  for  change  coming  from 
many  sources,  a  broader  and  more 
systematic  look  is  needed  at  the 
scientffic  frameworic,  and  the  processes 
of  international  chemical  safety 
evaluation. 

The  expert  committees  need  effective 
processes  that  would  allow  Inoader 


consideration  of  the  views  of  cotmtries, 
consumer  and  public  interest  groups, 
the  chemical  industry,  food  producers, 
international  organizations  involved  in 
chemical  safety,  and  any  other 
interested  party. 

Codex  and  member  countries  should 
encourage  the  FAO/WHO  to  initiate 
necessary  changes  internally  or  support 
development  of  and  adoption  of  sudi 
relevant  and  suitable  procedures,  as 
may  be  internationally  agreed  on  by 
otbier  international  organizations  which 
will  improve  the  quality,  consistency, 
integrity,  and  transparency  of  expert 
committee  evaluations. 

Issues  that  might  be  coii«idered 
include: 
—establishment  of  minimnm  data  sets 

for  evaluation, 
^-establishment  of  guidelines  for  data 

development, 
— establishment  of  standard  data 

evaluation  and  reporting  procedures, 
— development  and  application  of  good 

laboratory  practice  standards, 
— development  and  application  of  data 

quality  standards  (factors  which 

might  render  a  study  acceptable  or 

unacceptable  Cor  review), 
— establishment  of  harmonized  and 

articulated  approaches  to  risk 

assessment, 
— use  of  national  evaluations  which 

meet  international  standards  instead 

of  creating  new  international 

evaluations, 
— tailoring  evaluations  to  meet  the 

practical  needs  of  countries  and  other 

international  organizations, 
— establishment  of  processes  and  time 

frames  Cor  updating  previous 

evaluations  as  new  scimtffic 

information  emerges, 
— maint»manr«  of  administrative 

records, 
— establishment  of  roles  and 

responsibilities  of  member  countries 

and  non-governmental  oiganizations, 
—development  of  guidelines  how  to 

establish  priorities  Cor  rhemical 

evaluation  work, 
— ^improved  mechanisms  to  ensure 

FAO/WHO  awareness  of  all  relevant 


data,  including  adverse  effects  data, 

are  provided, 
— establishment  of  selection  criteria  for 

JMPR/JECFA  experts,  and 
— ^improvement  in  communicating  of 

the  results  of  all  work  that  supports 

the  elaboration  of  Codex  standards. 

Process  Committees 

Codex  conmiittees  performing  work 
primarily  related  to  food  production  and 
inspection  activities,  notably  the  Meat 
Hygiene  and  Food  Hygiene  committees 
and  the  Committee  on  Food  Import  and 
Export  Inspection  and  Certffication 
Systems,  are  sometimes  known  as 
"process"  committees.  They  do  not  use 
JECFA  or  JMPR  evalttations  as  part  of 
their  deliberation.  They  develop  Codes 
of  Practice  through  discussion  and 
assignment  of  working  groups.  Codes  of 
Practice  are  not  considoed  official 
standards  by  Codex  in  that  countries  are 
not  requested  to  provide  a  formal 
acknowledgment  of  acceptance  or 
rejection.  However,  they  are  established 
through  the  Codex  step  process  and  will 
probdbly  be  considered  as  standards 
imder  WTO,  NAFTA  and  future  trade 
agreements. 

Criteria  for  decision-making  relating 
to  such  standards  within  Codex  should 
be  clearly  articulated  to  allow 
consideration  of  only  those  Curtors 
relevant  to  the  heal^  protection  of 
consumers  and  to  the  promotion  of  Cair 
practices  in  trade.  Such  criteria  for 
decision  malring  should  be  used  in  all 
Codex  committees  and  in  the 
Commission  itself.  The  decisions  should 
be  arrived  at  through  an  open  process, 
with  a  cleariy  defined  rationale. 
Previous  dedsions  should  be  revisited  if 
new  scientffic  information  becomes 
available. 

Availability  of  information  on  Codex 
activities  and  on  work  performed  in 
support  of  Codex  activities,  in  the  form 
of  woridng  documents  and  standards,  is 
critical  to  achieving  the  transparency 
necessary  to  assure  the  public's 
coiffidence  in  Codex.  Mechanisms  to 
improve  commxmications  must  be 
sou^t  by  Codex  and  all  member  states. 


AcTOPM  Plan— Issue  «1:  U.S.  Support  for  Strengthening  the  Scientific  Basis  for  Cooex  Deosions 


Obiective 

Method 

ResponsMRy 
(persorVarsa) 

Resources 

Inilialion 
dale 

CompMnn 

A  Develop  ami  pramoto  cnlona  to  be 
used  by  WHO/FAO  ki  seieding  ex- 

pefls  to  serve  on  tt>e  JMPR/JECFA 
which  wiH  be  based  on  the  Mow- 
ing: 
(1)  Open  process  for  the  submis- 
sion   of    nonwiabons/aooepl- 
ance  and  tenure;. 

(1)  U.S.  wi«  develop  pspar 

U.S.  Codex  Office  to  es-    ~ 
tabish  an  inlar-agency 
group. 

2n/97  — 

D 
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Objective 

Method 

Responsibility 
(person/area) 

Resources 

Initiation 
date 

Completion 
date 

(2)  Conflict  of  interest  disdosure; 

(2)  Paper  will  be  ctrcuiated 

and;. 

to  U.S.  Government/ 
NGOs  as  well  as  other 
countries  for  input 

(3)  Technical  Qualifications 

(3)  Document  will  be  intro- 
duced in  appropriate 
Codex  forum  and  will 
form  basis  lor  U.S.  Posi- 
tion in  any  related  delit>- 
erations  of  any  Codex 
Committee. 

B.   Establish   better   communication 

(1)  U.S.  Codex  establish 

U.S.  Codex  Office 

11/01/96  .. 

7/1/96 

mechanisms  to  ensure  that  infor- 

Codex Home  Page. 

mation  on  Codex  activities  is  read- 

(2) Encourage  Codex  to 

ily  and  easily  available. 

expand  use  of  the 
Internet  (See  item  2(A)). 

C.  Develop  and  promote  the  estab- 

(1) U.S.  Develop  paper 

U.S.  Codex  Office  to  es- 

2/1/97   

10/15/97 

lishment     of     minimum/adequate 

(  2)  Circulate  document  to 

tablish  an  inter-agency 

data     sets     for     expert     bodies 

Government  officials  as 

technical  wodong  group. 

. 

(JECFA/JMPR). 

weH  as  otfier  countries 
for  Input 
(3)  Document  ¥»ill  be  intro- 
duced in  appropriate 
Codex  forum  and  will 
torm  basis  tor  U.S.  Post- 
lion  in  any  related  delib- 
erations of  any  Codex 
Committee. 

- 

■Ongoing. 


2:  U.S.  Sopport  for  Codex  Efibrta 
to  Improve  its  Management  Proceaaes 

U.S.  Codex  should  support  the 
revitalization  of  Codex.  Revitalization  of 
Codex  should  include  conducting  a 
systematic  review  of  priorities, 
streamlining  the  decision-making 
processes,  increasing  transparency,  and 
improving  communication.  These  steps 
will  enhance  the  credibility  of  Codex 
with  national  regulatory  authorities  and 
consimiers. 

FAO/WHO  began  a  formal 
reevaluation  of  Codex  procedures  and 
guiding  principles  in  March  1991  at  the 
Conference  on  Food  Standards, 
Chemicals  in  Foods  and  Food  Trade. 
Codex  is  now  streamlining  its  standards 
to  concentrate  on  essential  health- 
related  aspects.  This  represents  a  shift 
in  emphasis.  Now  that  over  lOO 
countries  have  become  members  of  the 
WTO.  it  is  important  that  Codex  again 
re-examine  its  operation  with  particular 
attention  to  the  following  areas: 


1.  Codex  should  conduct  a  formal 
strategic  planning  exercise,  including  a 
systematic  review  of  Codex  priorities. 
This  would  provide  a  framework  for 
major  policy  decisions  and  serve  as  a 
basis  for  refocusing  priorities.  Codex 
needs  to  strengthen  its  links  with  other 
international  food  safety  organizations 
and  ensure  that  its  activities  are 
integrated  with  and  do  not  duplicate  the 
activities  of  others  in  the  broad  area  of 
chemical  scdety. 

2.  Codex  decision-making  procedures 
should  be  clearly  defined  and 
transparent  so  that  interested  parties  can 
more  fully  understand,  evaluate,  and 
participate  in  the  process. 

3.  Codex  needs  to  streamline  its 
processes  so  that  standards  can  be 
developed  and  adopted  more  rapidly.  In 
addition,  it  needs  a  process,  including 
an  emergency  procedure,  to  reevaluate 
and  update  its  standards  as  new 
scientific  information  emerges. 

4.  The  public  needs  to  understand 
how  Codex  operates  in  order  to  work 


within  the  system  and  use  it  effectively. 
Codex  shoiUd  more  frequenUy  and  more 
broadly  communicate  information  on  its 
activities  and  on  how  to  obtain 
standards,  meeting  reports  and  other 
docimients. 

5.  Codex  should  review  the  terms  of 
reference  of  the  Executive  Committee  to 
expand  its  area  of  responsibility  to 
include  strategic  planning  and  better 
ensujring  that  priority  areas  of  work  are 
on  target  in  terms  of  time  and  other 
considerations.  The  Executive 
Committee  must  refocus  itself  to  become 
the  "Board  of  Directors"  of  the 
organization,  responsible  for  making 
decisions  on  significant  issues  occurring 
between  Commission  meetings  such  as 
establishing  work  priorities  and 
directing  issues  to  the  appropriate 
committees  for  action. 

6.  Codex  should  examine  its  use  of 
resources  to  determine  whether 
increased  efficiency  is  possible.  If 
appropriate,  additional  resources  should 
be  identified. 


ACTION  Plan— ISSUE  #2:  U.S.  Support  for  Codex  Efforts  to  Improve  Its  Management  Processes 


Ot)iective 


Method 


A.  Encourage  Codex  to  establish 
starKlard  procedures  for  handling 
Codex  documents  to  ensure  timeli- 
ness and  opportunity  for  adequate 
review  t>y  memt)er  countries. 


B.  Codex  review  its  policies  for  draft- 
ing the  Committee  reports  to  as- 
sure adequate  information  is  pro- 
vided on  assignments  and  history 
of  evolving  standards. 

C.  Commission  meeting  operating 
practices  be  reviewed  to  assure 
the  most  efficient/eftective  use  of 
members  time. 

D.  Encourage  Codex  review  of  oper- 
ating practices  to  utilize  strategic 
thinking  In  developing  the  wort( 
plan  and  to  determine  if  additional 
efficiencies  can  be  realized.  This 
could  include  related  changes  to 
the  Executive  Committee's  terms 
of  refererwe. 

E.  In  the  appropriate  Codex  Commit- 
tee promote  the  development  of  a 
process  for  establishing  emergency 
procedures  (developing,  revising  or 
elaborating  Codex  standaids 
wf)ere  warranted  to  protect  public 
health  by  newty  devekiped  food 
safety  scientific  information  which 
invalidates  the  existing  standard). 


U.S.  submit  a  proposal  to 
the  Executive  Commit- 
tee for  discussion. 


One  recommendation  is 
tfiat  Codex  move  expe- 
ditiously to  put  Commit- 
tee doojments  on  the 
World  Wide  Web  so  that 
countries  could  have  im- 
mediate access  to  the 
working  documents. 

U.S.  sutxnit  a  proposal  to 
ttie  Executive  Commit- 
tee for  discussxm. 


U.S.  submit  a  proposal  to 
the  Executive  Commit- 
tee for  discusskxi. 

Devetop  appropriate  fol- 
tow-up  to  1995  Execu- 
tive Committee  discus- 
ston  of  this  issue. 


1.  U.S.  devetop  paper 

2.  Circulate  document  to 
government  officials  as 
weH  as  other  countries 
for  input. 

3.  Present  paper  in  appro- 
priate Codex  Committee. 


Responsibility 
(person/area) 


U.S.  Codex  OffKe 


U.S.  Codex  Oflne 


U.S.  Codex  OffRe 


U.S.  Codex  Ofine 


Resources 


U.S.  Codex  Office 


Initiatton 
date 


2/1/97 


2/1/97 


2/1/97 


3/1/97 


Completion 
(tale 


5/15/97 


n 


2/97 


S/97 


5/15/97 


5/97 


11/97 


'Ongoing. 


lanie  3:  U.S.  Acceptance  of  Codex 
Standards 

To  fecilitate  U.S.  decisions  on 
increased  acceptance  of  Codex 
standards  related  to  food  safety,  U.S. 
Codex  should  develop  processes  for 
systematically  evaluating  such  existing 
Qxlex  standaids  and  proposed  new 
Codex  standards  using  established  U.S. 
approaches  to  risk  assessment. 

Historically,  two  fectors  have  worked 
against  U.S.  Acceptance  of  Codex 
Standards.  These  are: 
— cunent  U.S.  workloads,  which  force 

the  regulatory  agencies  to  place  a  low 


priority  on  reaching  decisions  on 
whether  they  can  accept  proposed 
Codex  standards,  and; 
— differences  between  the  Codex 
standards  and  U.S.  regulations. 

Under  current  Codex  rules  and 
procedures.  Codex  member  countries 
are  obligated  to  consider  for  acceptance 
all  pesticide  and  veterinary  drug  MRLs 
as  well  as  all  food  additive,  commodity 
and  general  standards  adopted  by 
Codex.  Current  U.S.  acceptance 
procedures  vary  among  agencies  having 
responsibilities  for  each  of  these 
categories  of  standards.  The  agencies 


include  EPA,  FDA  and  USDA.  These 
agencies  need  to  harmonize  their 
processes  for  considering  Codex 
Standards  and  for  developing  U.S. 
standards  with  the  Codex  processes  for 
data  evaluation  and  standard 
development  Where  methods 
supporting  the  Codex  processes  pose 
impediments  to  harmonization,  the  U.S. 
Codex  needs  to  address  those  processes 
in  all  appropriate  forums.  The  Food 
Quality  Protection  Act  of  1996  provides 
for  consideration  by  the  U.S. 
Government  of  Codex  pesticide  MRLs. 
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Action  Plan— Issue  #3:  U.S 

ACCEPTANCE  OF  CODEX  STANDARDS 

CXjiective 

Method 

Responsibility 
(person/area) 

Resources 

Initiation 
data 

Completion 
date 

A.   Agencies   shail   considef  Codex 

(1)  Devetop  model  SOP 

U.S.  Codex  Office  with 

Individual  agency 

2/1/97  

10/97 

StaixJards  in  the  devetopment  ot 

with  examples.  (The 

input  from  agencies. 

resources  (to 

U.S.  Standards  fcx  kxxj. 

model  should  acnomnK)- 
date  the  variable  com- 
plexity of  different  type 
standards.). 
(2)  Have  model  Standard 

U.S.  Codex  OffKe  Steering 
Committee. 

be  determined). 

Operating  Practice  en- 

dorsed by  Steering 

Committee. 

(3)  Distntxjte  to  relevant 
agencies  for  implemerv 

U.S.  Codex  Office 

tation 

B.  Improve  understanding  and  level 

—Establish  and  implement 

U.S.  Codex  Office  .._ 

1/1/97  

06/97 

of  quality  Input  into  all  phases  of 

an  outreach  program  in- 

Codex standards  developonent  by 

cluding  elements  such 

stakeholders    (government,     norv- 

as: 

— Home  page 
—Workshops 
— Paper  distritxjtion 

C  Encourage  U.S.  industry  to  submit 

Enhance  diakig  with  U.S. 

U.S.  Manager  for  Codex  ... 

1/1/97  

(') 

data  relevant  to  U.S.  consideration 

irKfustry. 

of  acceptafK»  of  Codex  standards. 

0.  Establish  and  codify  process  for 

Agencies  devek)p  tfteir 

IndMduaJ  agerwies  

01/96  

3/1/98 

routir>e  review  of  Codex  standards, 

own  model. 

theobtective 

guidelines,   and   recommerxJatKxts 

will  require  sut>- 

for  consideration  h>r  acceptance. 

stantial  re- 
sources by  indi- 
vidual agencies 
(to  be  deter- 
mined). 

E.  In  recognition  ol  the  ot)ligatioro 

Issue  joint  policy  statement 

Steenng  Committee  U.S. 



6/97  .„ 

08/97 

under  Article  3  of  the  SPS  Agree- 

across all  agenoes. 

Manager  for  Codex. 

ment,   issue  policy  statement   re- 

garding    acceptance     of    Codex 

standards,    guidelines    and    rec* 

ommendations. 

F.  Establish  model  format  for  U.S. 

standards  at  Step  3  to  specifically 

identify: 

(a)  wtwther  acceptance  of  the 

(1)  Prepare  format  for  U.S. 

Steering  Committee  U.S. 
ktenager  for  Codex 

2/11/97  .... 

03/97 

Codex  standard  vvould  affect 

positK)ns  to  address  is- 

U.S.   consumer    health    and 

sues  "a"-"c"  to  be  ap- 

EPA, USDA,  FDA,  DOC. 

safety. 

plied  tiy  committees, 
—for  any  document  going 
through  step  procedures. 

(b)  whetfier  acceptarx^e  of  the 

(2)  Train  U.S.  delegates  in 

U.S.  Codex  Office 

oe/97 

Codex  standard  would  require 

implementation  of  format. 

changes  in  U.S.  food  produc- 

tion, marketing  and  regulatory 

■ 

practices. 

(c)  steps  which  need  to  be  init>- 

f^a%     la^Ka^Arfh^^^k^k^^A    ^^^^k^la   ^^^.^k^i^^^A 

08/97  

alad  to  harmonize  the  relevant 

sources  (to  be 

U.S.   standard  and  the  pn> 

- 

determined.). 

poaed  Codex  standard. 

'Ongoing. 


1 4:  Eflecthre  Participation  of  N<hi> 
GoTenunental  Orgaalzatioas  in  VS. 
Codex 

Balanced  non-governmental 
participation  is  needed  and  wiU  help 
ensure  that  the  positions  taken  by  U.S. 
Codex  have  Inoad  support,  hi  line  with 
this  objective,  the  process  of  gathering 
information  and  developing  positions 


should  be  transparent — open  to  public 
scrutiny. 

Codex  delegations  are  led  by  U.S. 
government  officials,  primarily 
managers  and  scientists,  who  serve  as 
the  formal  U.S.  representatives  in  Codex 
committee  meetings.  Nevertheless,  in 
the  development  of  U.S.  positions, 
parties  outside  the  government  have 
traditionally  provided  technical 


information  and  support  to  such 
representatives,  in  some  cases  serve  as 
members  of  the  delegation.  These 
experts  primarily  from  the  regulated 
industry,  serve  a  useful  purpose  because 
of  their  expertise  in  specific  technical 
matters  before  the  varioxu  Codex 
committees.  In  addition  to  providing 
technical  information,  they  convey  the 
views  of  their  constituents  to  the 


committees  and  relay  information  about 
U.S.  Codex  activities  to  those 
constituents. 

U.S.  Codex  should  involve  a  greater 
variety  of  groups  in  its  activities  and,  for 
all  of  its  activities,  should  expand  their 
criteria  for  participation.  In  addition, 
U.S.  Codex's  entire  process  of  gathering 
information  and  developing  positions 
must  be  transparent. 

U.S.  Codex  must  develop  and 
implement  mechanisms  to  involve  a  far 


broadOT  range  of  interests  in  U.S.  Codex 
activities.  Tins  expanded  participation 
can  occur  on  many  levels,  ranging  bom 
simply  receiving  written  information  on 
Codex  activities  to  actively  participating 
in  the  development  of  U.S.  positions. 
U.S.  Codex  should  conduct  an  extensive 
outreach  effort  to  include  national, 
regional,  and  local  organizations  and 
individuals  with  a  stake  in  the 
establishment  of  international  food 
standards.  U.S.  Codex  should  explore 


the  possibility  of  creating  a  network  of 
scientists  and  food  and  nutrition 
technologists  interested  in  Codex  issues. 

In  order  for  the  U.S.  Government  to 
formally  accept  standards  adopted  by 
Codex,  it  is  essential  that  such  standards 
not  only  provide  adequate  pubUc  healdi 
protection,  but  that  non-governmental 
organizations  (public  interest,  industry, 
professional,  etc.)  have  confidence  in 
the  integrity  of  all  aspects  of  the 
standard  elaboration  process. 


ACTKDN  Plan— ISSUE  #4:  Effective  Partopatkdn  of  Non-Governmental  Organizations  (NGOs)  in  U.S.  Cooex 

Objective 

Method 

Re9ponst)ity 
(person/area 

Resources 

InWeMon 
date 

CompMion 
date 

A.  Establish  guideines  and  crileria 

Devetop  gudelines  and 

U.S.  Codex  Office  and 

......................... 

Started 

V) 

for  consistency  in  the  operations  of 

.   provkle  training  for  all 

-agency  representatives 

Operalfons 

U.S.  Codex  delegattons  indudvig 

U.S.  delegates  to  ensure 

the  setectnn  process  of  NGOs  on 

awareness  of  operating 
procedures  for  delega- 

, 

- 

^ 

deiegatkxis   arxi   participation   of 

NGOs  in  U.S.  Codex. 

tfons  (See  Item  5  (E)). 

B.  Establish  a  system  for  timely  dte- 

Pa«)ers  shouM  be  posted 

U.S.  Codex^Office 

4/5/96 

V) 

trtwtkm  of  papers  to  aHow  for  rou- 

on Internet  and  a  cut-off 

tine  and  early  opportunity  for  public 

date  shoukj  be  estab- 

comment on  U.S.  posittons  as  well 

lished  for  submisstons  of 

as  papers  from  the  Codex  Sec- 

papers by  an  Codex 

•  - 

retarial 

Committees.  (Discussed 
in  Executive  Committee, 
June  1996). 

C.  T^equest  the  establshment  of  a 
procedure  for  increased  pailicipa- 
tfon  of  NQCs  in  Expert  Consulta- 

U.S. will  request  that 

nanrms  he  siAmilted  to 

U.S.  Codex  Oflfee 

6/96  

(') 

the  Codex  Ofltoe  by 

tions.  SpecifcaRy  recommend  that 

pubHc  interest  groups  to 

NGCs  attend  Expert  ConsuRations 

taaKtate  participation  in 

as  pofticipoiito 

Expert  ConsuKaiions. 
Bring  to  the  attenlton  of 
FAO/WHO  the  need  to 
notify  interested  offkaals 
wtwn  such  expert  corv 
sultations  are  planned. 

D.  Continue  to  work  with  other  Codex 
members    to    promote    effective 

The  Urritad  States  wiH  con- 

U  S  Codex  Office 

MM*** 

(') 

tinue  to  provkfe  Strong 

NGO  partk:ipatk)n. 

support  for  NGO  partka- 
palwn  in  appropriate 
Codex  forums. 

..    •   - 

E.  Continue  to  provide  opportunities 
for  NGOs  to  increase  awareness  of 

U.S.  wM  devetop  regular 
briefings  and  publto 

U.S.  Codex  Office  » 

.     •..**••—*•.*.• 

(') 

the     Codex     Almnentanus     Food 

meetings  and  utilize 

Standards  Programme. 

USDA's  Communtoa- 
ttons  Offtoe  and  the  Of- 
ftoe  of  Intergovernmental 
Relattons,  as  well  as  FR 
nottoes  Internet, 
consumer  and  industry- 
sponsored  forums  and 

- 

- 

OTteragency  commumca- 

- 

ttons  to  promote  aware- 
ness. 

^Ongoing. 

Issue  5:  Management  and  EflfectiTeness 
of  U^.  Codex 

To  enhance  its  effectiveness  in  Codex, 
the  U.S.  government  should  consider  a 
larger  role  for  U.S.  Codex,  including  a 
senior  executive  position  for  the  U.S. 
Manager,  staffing,  and  funding. 


The  United  States  has  actively 
participated  in  and  been  ctmsidered  a 
leader  in  Codex  since  the  organization 
was  established.  Its  contributions  have 
centered  aroimd  science  and 
technology.  It  is  now  clear  that  to 
capitalize  on  its  scientific  and  technical 
capabilities  and  increase  the 
effectiveness  of  its  participation,  the 


United  States  must  expand  its  focus  and 
investment. 

Tbe  following  points  need  to  be 
addressed  to  enhance  the  effectiveness 
of  current  U.S.  participation: 

1.  U.S.  Codex  needs  to  take  into 
account  the  rhanging  Codex  dynamics 
and  develop  increased  social,  poUtical 
and  economic  sensitivity  and  awareness 
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of  the  global  implications  of  such 
change.  U.S.  representatives  must  be 
fully  informed  about  the  needs  of  other 
countries  as  well  as  domestic  needs. 
The  United  States  must  function  as  a 
team  player,  sharing  information, 
seeking  coalitions  and  engaging  in 
partnerships  to  advance  and  support 
proposals  of  mutual  concern.  It  must  be 
well-prepared  to  step  into  a  leadership 
role  when  the  situation  warrants,  and  be 
willing  to  negotiate  in  support  of  the 
development  of  science-based  standards 
for  all  member  countries. 

2.  The  U.S.  government  should 
provide  adequate  resources  for  effoctive 


participation  in  Codex  and  consider  a 
larger  organizational  role  for  U.S. 
Codex,  thus  promoting  increased 
efBciency,  efEBCtiveness,  and 
participation.  Full  support  from  all 
management  levels  is  needed  to  ensure 
that  Codex  activities  receive  high 
priority,  with  full  time  staff,  targeted 
funding,  and  a  senior  executive  position 
for  the  U.S.  Manager. 

3.  The  federal  managers  and  scientists 
,in  U.S.  Codex  need  training  in 
international  negotiations  and 
intercultural  relations.  There  should  be 
regular  interaction  among  them  to 
strengthen  their  sense  of  identity. 


improve  awareness  of  cross-cutting 
issues,  and  identify  at  an  early  stage 
controversial  issues  that  need  attention 
by  the  coordinator  of  U.S.  Codex.  Early 
identification  of  emerging  issues  will 
allow  effective  coalition  building  with 
other  countries'  delegates  to  promote 
mutual  interests. 

4.  U.S.  Codex  needs  a  mechanism  to 
allow  it  to  routinely  evaluate  the  results 
of  its  efforts. 

5.  The  makeup  of  U.S.  Codex  should 
reflect  a  balance  between  trade  and 
regulatory  perspectives. 


ACTON  Plan— ISSUE  #5:  Management  and  Effectiveness  of  U.S.  Cooex 


Objective 


A.  Establish  and  recruit/seiect  a 
U.S.  Manager  for  Codex 
Alimentarius  in  the  Office  of 
the  Under  Secretary  for  Food 
Safety  in  order  to  better  facili- 
tate interagefx:y  process. 

B.  Provide  adequate  staffing  for 
the  U.S.  Codex  Office. 


Further  enhance  technical  arxJ 
policy  expertise  in  U.S.  Codex 
Office. 


C.  Seek  appropriatiorts  to  estab- 
lish specific  funding  for  U.S. 
Codex  Office  and  funding  for 
U.S.  hosted  meetings. 


D.  Seek  Cortgressional  funding 
for  indMdual  Federal  Agency 
activities  in  the  development, 
review,  and  acceptance  of 
Codex  standards. 

E.  Provide  training  for  ail  U.S. 
Codex  officials  to  ensure 
awareriess  of  operating  proce- 
dures for  delegations  and  to 
enhance  knowltedge  and  skills. 
(Include  training  modules 
which  distinguish  b)etween 
food  safety  arvj  quality  re- 
quirements in  Codex  stand- 
ards arKJ  tt>e  implications 
under  WTO).  See  4(A). 


Method 


— Inckxied  in  FStS  reor- 
ganization package. 

— AnrxMjfKe  position  .... 

— Designate  a  review 
panel. 

—Appropriately  dassity 
and  staff  positions 
consistent  with  Stra- 
tegic Plan  and  Actnn 
Plan  assumptions. 

—Detail  staff  from  rel- 
evant U.S.  Govern- 
ment agerxaes. 

— Internship  Programs 
— e.g.  George  Wash- 
ington University  Pro- 
gram/School kx  Ad- 
vanced Studies  at 
John  Hopkins/Snves- 
tigate  other  inter- 
agency felfowship 
possitxiities. 
Prepare  estimates  of 
needed  resources. 


Devetop  appropriation 
package  to  include  in 
FY-99  appropriatwn 
submlsskm. 

Prepare  estimate  of  re- 
sources needed. 


imerageiKry  working 
group  to  define  train- 
ing requirements  and 
plan.  (FDA.  EPA. 
USDA.  USTR.  DOC, 
State). 


Responsibtiity 
(person/area) 


Under  Secretary  for 
Food  Safety. 


Administrator  tor  FSIS 


U.S.  Codex  Office 
Steering  Committee. 

U.S.  Codex  Office  ..„.. 


Resources 


Initiatkxi  date 


4/3(V96 


No  new  resources— 
FTE  woukJ  be  borne 
by  partkapating  agen- 
cies. 


Under  Secretary  for 
Food  Safety,  Steering 
Committee,  U.S. 
Manager  for  Codex. 
U.S.  Codex  Office. 


—PoHcy  level  Steering 

Committee. 
— U.S.  Manager  for 

Codex. 

U.S.  Codex  Office  


Completfon 
date 


1/3(V97. 


8/31/96 


4/1/97 


0e/D6/97 


Ongoing. 

Ongoing. 

Ongoing. 


1/1/97 


1/1/97 


2/1/97. 


2/1/97 


FY-1999. 


12/97. 


Ongoing. 
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ACTION  Plan— ISSUE  *5:  Management  and  Effectiveness  of  U.S.  Codex— Continued 


Objective 


F.  Redganize  cuneni  Codex 
Steering  CommMee  to  belter 
menage  and  provUe  oversighl 
Inatlfneiy  manner  to  Codex 
issues,  eg.  form  seporato  pol- 
icy and  technicai  oommiHees. 
(1  senior-level  polcy  oommit- 
tee)  (1  sentor-level  techrtcal 


G.  Develop  a  process  to  ««••» 
liilBi/li<iB  agency  communica- 
tion problems  and  necessary 
steps  to  resolve  Iheia  Such 
slsps  should  l)e  orienlBd  ti^ 


a  view  toward  idertffying  sig- 
nifcant  cioss  cuting  or  corv 
bowonisl  issues  to  Codex 
Steering  Committee, 
csunsn  rsMBonnny  wnt 
SPS  CommMse. 

I.  Establsh  Homepage  on 
Intsmel  in  the  U.S.  Codex  Of- 
Ifee  end  ulHze  oloctronic 
transmission  of  documents: 

•  transmiding  U.S.  response  to 
requeet  for  oouitfy  commsnls. 

•  leceiving  wortdng  Codex  doo- 


J.  Ensure  thst  Codex  duties  are 
leMectsd  inCodsx  mencigpfB 
(dslsgteg/iytBmalei)  i 
descriplions/lperformance 


Devetop  genetic  performance 
standards. 


Discuss  proposal  w/cur- 
rent  Steering  CommH 


Review  Steering  Corn- 


get  Stseiing  Commil 
tee  endocsemonL 

Prepare  draft  terms  of 
reference  for  new 
commltees  and  de- 


Agsndes  document  cur- 
lent  procedures  of 
InlsiiMia  process  to 
U.S.  Codex  office 
and  KM  lily  sups 
tatcen  to  reedwe  prob- 
lems. Manager  rou- 


Share  data  on  accept- 
ofi 


U.S.  Codex  ofloe  to  kh 

.  ■  -  -*     —     ■    Jiilii  i,ih I 

uuQuoe  suuecvrweo 
to  the  Steering  Conv 


Codex  ofloe  to  prowids 
jeneric 
ofduiesof 


ResponsUitv 
(pereorVarea) 


UA        _ 
Steering  Commitlse  to 
contact  indvMuai 

nmDon  of  mis  oofso- 


—Undsr  Secretary  for 
Food  Safely. 

oommnee. 
— U.S.  Monagor  for 
Codex. 


—Under  Secretary  for 

Food  Saisty. 
— Steeifng  CommMee  . 
—U.S.  Manager  for 

Codex. 
—Undsr  Secretary  for 

Food  Safety. 
— ijioefing  uommaiee  . 
-rU.S.  Manager  for 

Codex. 
—FDA.  USDA,  EPA, 

DOC.  USTR. 
—Pdcy  level  Steering 

uxmsQee. 
— U.S.  ftHanagsr  for 

Codex. 


— U.S.  Manager  for 

Codex. 
— U.S.  CodM  Office.. 
^^SIS  Adminislrator 
— U.S.  Codex  Office  _ 


Resouroes 


lo  oe  oaiannnea 


To  tM  dslsrTnined 


IndMdual  Agencies 


I  — UJuJlii  ..     iliii  ■ 
nDanon  oan 


2/96 


enisT 


a/1/97 


2/1/97 


2/1/97 
2/1/97 


Complelion 


5/1/97. 


8/1/97. 


10/1/97. 


Ongoing. 


1(yi/97. 
7/1/97. 


2/1/97 


10/1/97. 


7/1/97. 


10/1/97. 


Public  Hearing 

A  public  hearing  is  scheduled  for  May 
8, 1997.  from  9:30  AM  to  12:30  PM,  at 
the  Holiday  Inn  Roeslyn-Westpark.  1900 
N.  Foit  Myer  Drive,  Arlingtrai,  VA 
22207.  Attendees  will  hear  brief 
descriptions  of  the  issues  and  acticm 
plans,  and  will  have  the  oppcHtunity  to 
pose  questions  and  offer  comments.  A 
transcript  will  be  made  of  the 


proceedings.  The  Agencies  plan  to  use 
the  record  of  this  hearing  and  of 
comments  received  in  finalizing  their 
planned  approaches  to  achieving  U.S. 
goals  for  Codex  standard-setting 
activities. 

Comments  regarding  the  Codex 
standard-setting  activities  may  be  sent 
to  the  FSIS  DodkM  Room  (see 
ADDRESSES).  Pkase  state  that  your 


comments  relate  to  Codex  activities  and 
specify  which  issues  and  dbjatidves 
your  comments  address. 

Done  at  Washington,  DC  on:  April  25, 
1997. 

1lMMB|.Bilfy. 

AdministTator,  Food  Safety  and  Inspection 

Service. 

(PR  Doc  97-11314  FUed  4-28-97;  1:43  |«l] 

aaun  coos  mis-om-t 
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VmAm 


.1    V. 
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DEPARTMENT  OF  AGRICULTURE 

Nationai  Agricultural  Statistics  Service 

Notice  of  intent  to  Merge  Two 
Currently  Approved  information 
Collections  Vinth  a  Proposed 
Information  Collection 

AQBICY:  National  Agricultural  Statistics 

Sendee.  USDA. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CSHl 
Part  1320  (60  FR  44978.  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  combine  two 
oinently  approved  information 
collections,  the  Jime  Agricidtural 
Survey  (0535-0089)  and  the 
Agriciiltural  Surveys  Program  (0535- 
0213)  with  a  new  information 
collection,  the  Fall  Agricultiual  Survey. 
The  new  integrated  information 
coUection  will  be  called  the  AgriciUtural 
Surveys  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  2, 1997  to  be  assured 
for  consideration. 

AOOmONAL  MFOnMATION  OR  COMMPITS: 
Contact  Rich  Allen.  Associate 
Administrator.  National  Agricultural 
Statistics  Service.  U.S.  Department  of 
Agricidture,  1400  Independence  Avenue 
SW,  Room  4117  South  Buildii^;, 
Washington.  D.C  20250-2000,  (202) 
720-4333. 

SUPPLEMBfTARY  MFORMATION: 

Title:  Agricultural  Surveys  Program. 

OMB  Number  0535-0213. 

Expiration  Date  ofApfrntval:  February 
20,  1999. 

Type  of  Request:  To  create  a  single 
information  collection  by  merging  two 
ciurenUy  approved  information 
collections  and  a  proposed  information 
collection. 

Abstract:  The  National  Agricultural 
Statistics  Service  is  responsible  for 
collecting  and  i««iiing  state  and  national 
estimates  of  crop  and  livestock 
production,  grain  stocks,  &rm  numbers, 
land  values,  on-fann  pesticide  usage, 
and  pest  crop  management  practices. 
The  Jime  Agricultural  Survey  collects 
information  on  planted  acreage  for 
major  crops,  livestock  inventories, 
agriciUtural  land  values,  and  on-fiEirm 
grain  stocks.  The  survey  establishes  a 
base  for  estimating  crop  production  and 
value  for  the  remainder  of  the  crop  year. 
Information  from  this  survey  is  used  by 
Carmers,  ranchers,  private  sector 


agribusinesses,  government  agencies  in 
planning,  Earm  policy  analysis,  and 
program  administration. 

The  Agricultural  Surveys  Program 
contains  a  series  of  surveys  that  obtains 
basic  agricultural  data  from  farmers  and 
ranchers  throughout  the  Nation  for 
preparing  agricultural  estimates  and 
forecasts  of  crop  acreages,  yield,  and 
production;  stocks  of  grains  and 
soybeans;  hog  and  pig  numbers;  sheep 
inventory  and  lamb  crop;  cattle 
inventory:  and  cattie  on  fieed.  Uses  of 
the  statistical  information  are  extensive 
and  varied.  Producers,  £um 
organizations,  agribusinesses,  state  and 
national  farm  policy  makers,  and 
government  agencies  are  important 
users  of  these  statistics.  AgriciUtural 
statistics  are  used  to  plan  and 
administer  other  related  Federal  and 
state  programs  in  such  areas  as 
consumer  protection,  conservation, 
foreign  trade,  education  and  recreation. 

The  Fall  Agricultiual  Survey  collects 
information  on  Call  planted  crops. 
Uvestock  inventories,  grazing  fees,  land 
values,  pesticide  usage,  and  pest 
management  practices.  Producers,  farm 
organizations,  agribusinesses,  state  and 
national  policy  makers,  and  government 
agencies  are  users  of  the  data.  The 
Environmental  Protection  Agency  uses 
the  pesticide  use  information  to  conduct 
benefit  and  risk  assessments  for  use 
during  the  product  registration  cycle. 
USDA  uses  the  pesticide  and  pest 
management  information  to  build  its 
chemical  use  database,  to  conduct 
pesticide  benefit  assessments,  and  to 
assessments,  and  to  assess  the  adoption 
of  integrated  pest  management 
practices. 

Estimate  of  Borden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
565,000. 

Estimated  Total  Aimual  Burden  on 
Respondents:  122,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Cambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Commeiits 

Comments  are  invited  on:  (a)  whether 
the  proposed  coUection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proptMed  coUection  of  information 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (c) 


ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  coUection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Cambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW,  Room 
4162  South  Building,  Washington,  D.C 
20250-2000. 

AU  responses  to  this  notice  wiU  be 
summarized  and  included  in  the  request 
for  OMB  approval.  AU  comments  wiU 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.  April  14. 1997. 
Donald  M.  Bay, 

Administrator,  National  Agricultural 
Statistics  Senrice. 

(FR  Doc  97-11252  Filed  4-30-97;  8:45  am] 

■LUNG  COOK  Mie-as-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Cooperative  Power  Aaaodatlon; 
FiiNNftg  of  No  Significant  Impact 

AOBICV:  Rural  UtiUties  Service.  USDA. 
ACT  KM:  Notice  of  finding  of  no 


significant  impact 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
CouncU  on  Environmental  QuaUty 
Regulations  (40  CFR  Parts  1500-1508). 
and  RUS  Environmental  PoUcies  and 
Procedures  (7  CFR  Part  1794),  has  made 
a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  three  electric  utilities: 
Cooperative  Power  Association  (CPA)  of 
Eden  Prairie,  Minnesota,  Otter  Tail 
Power  Company  of  Fergus  Falls, 
Minnesota,  and  Missouri  Basin 
Municipal  Power  Agency  of  Sioux  Falls. 
South  Dakota.  These  three  utilities  are 
coUectively  refarred  to  as  the  Partners 
for  the  purpose  of  this  project.  They 
proposed  to  construct  and  operate  a 
transmission  line  and  associated 
CaciUties  between  Alexandria  and 
Henning  in  Otter  Tail  and  Douglas 
Counties,  Minnesota.  The  line  wiU 
originate  at  the  Rush  Lake  Tap 
Switching  Station,  located  about  2.6 
nules  northeast  of  Henning,  Minnesota. 
The  line  wiU  terminate  at  a  new 
switching  station  to  be  located  where 
the  new  line  intersects  the  existing 


Grant  County-Douglas  County  115  kV 
line  in  Alexandria  Township. 

RUS  has  concluded  that  the  impacts 
from  the  proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  Federal  action 
significanUy  affecting  the  quaUty  of  the 
human  environment.  Therefore,  the 
preparation  of  an  enviioiunental  impact 
statement  is  not  necessary. 
FOR  FURTHER  MFORMATION  CONTACT: 
Niuui  Islam,  Environmental  Protection 
Specialist,  RUS,  Engineering  and 
Environmental  Staff,  Stop  1571, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1571.  telephone 
(202)720-1784. 

SUPPLEMBITARY  ilFORMATION:  RUS.  in 
accordance  with  its  enviroiunental 
policies  and  procediues,  required  that 
the  Partners  prepare  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposed 
faciUties.  The  BER  which  includes  input 
from  the  Federal,  state,  and  local 
agencies,  has  been  adopted  as  RUS's 
Environmental  Assessment  for  the 
project  in  accordance  with  7  CFR 
Section  1794.61.  RUS  has  concluded 
that  the  BER  represents  an  accurate 
assessment  of  die  environmental 
impacts  of  the  project  The  proposed 
project  wiU  not  affect  any  known 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Placiss. 
The  project  wiU  be  constructed  on  an 
existing  right-of-way  for  almost  all  its 
entire  length,  requiring  only  about  one 
mile  of  new  right-of-way.  However,  if 
previously  unknown  resources  are 
discovered  during  construction,  the 
Partners  wiU  halt  construction  while  the 
significance  of  the  finding  and  proper 
mitigation  is  determined.  Construction 
of  the  line  should  have  no  impact  on 
floodplains.  air  quaUty,  and  formaUy 
classified  areas.  The  project  should  also 
have  no  significant  impact  on 
farmlands,  water  quaUty,  wetlands, 
aesthetics,  federaUy  listed  or  proposed 
for  listing  threatened  or  endangered 
species  or  their  critical  habitat 

Alternatives  considered  to  the  project 
included  no  acticm.  power  purchase 
from  other  sources,  localized  generating 
fiMiiUties.  load  management  and  energy 
conservation,  alternative  routes, 
construction  method  alternatives, 
design  alternatives,  and  voltage 
alternatives.  RUS  has  considered  these 
alternatives  and  concluded  that  the 
project  as  proposed  wiU  meet  the  needs 
of  the  Partners  to  provide  adequate 
service  in  the  project  area  writh  a 
ininiiniini  of  adverse  impact 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at.  or  obtained  from 
RUS  at  the  address  provided  above  or 


from  the  office  of  CPA,  14615  Lone  Oak 
Road,  Eden  Prairie,  Minnesota  55344- 
2287.  telephone  (612)  949-1551  during 
normal  business  hours. 

Dated:  April  24, 1997. 
Adam  M.  Golodner. 

Deputy  Administrator,  Program  Operations. 
(FR  Doc.  97-11248  Filed  4-30-97;  8:45  am] 
■LUNQ  CODE  941»-15-P 


COMMISSION  ON  CIVIL  RiOHTS 

Agenda  and  Notice  of  PubUc  Meeting 
of  tlM  Illinois  Advisory  Commttlsa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  moU  convene  at  3:00  p.m. 
and  adjourn  at  6:00  p.m.  on  Monday. 
May  19. 1997.  at  the  Xerox  Centre.  55 
West  Monroe  Street,  Suite  1660, 
Chicago,  Illinois  60603.  The  purpose  of 
the  meeting  is  to  discuss  civil  rights 
issues  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph 
Nfitethewson.  312-360-1110.  or 
Constance  Davis.  Director  of  the 
Midwestern  R^onal  Office.  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  wiU  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  shoiild  contact 
the  Reg[ional  Office  at  least  five  (5) 
woridng  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
purstiant  to  the  provisions  of  the  rules 
and  r^ulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  24. 1997. 
Carol4iaa  Harlay. 

Chief,  Reponal  Programs  Cdmdinatiott  Unit 
(FR  Doc.  97-11343  Filed  4-30-97;  8:45  am] 
MLUNQ  COOE  tn»-01-» 


COMMIOTION  ON  CIVIL  RIGHTS 

Agenda  and  NoUea  Of  Public  Meeting 
of  the  Indiana  Advisory  Commmse 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  ndes  and 
regulations  of  the  U.S.  Commission  on 
CivU  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  wiU  convene  at  3:00  p.m. 
and  adjourn  at  6:00  p.m.  on  Tuesday, 
May  20, 1997,  at  the  United  Way  of  St 
Joseph  County.  3517  East  Jefiianon 
Boulevard.  South  Bend.  Indiana  46660. 
The  purpose  of  the  meeting  is  to  discuss 


dvU  rights  issues  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presoitation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase, 
317-920-3190,  or  Constance  Davis. 
Director  of  the  Midwestern  Regional 
Office.  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
%nU  attend  the  meeting  and  require  die 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  wiU  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  24. 1997. 
Caral4iae  Harley. 

Chief,  Regional  Progmms  Coordirtation  Unit 
[FR  Doc.  97-11345  niad  4-30-97;  8:45  am] 
aajJNaoooE( 


COMMISSION  ON  CIVIL  RIGHTS 


I  Notice  Of  Public  Meeting 
of  the  Maryland  Advlaory  Commmse 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rulss  and 
regulations  of  the  U.S.  Commission  on 
GvU  Rights,  that  a  meeting  of  the 
Maryland  Advisory  Committee  to  the 
Commission  wiU  convene  at  10:30  ajn. 
and  adjourn  3:30  pjn.  on  Monday.  May 
19, 1997,  at  the  Western  Maryland 
CoUege,  Hoover  Library,  Trustees  Board 
Room.  2  CoUq[e  HiU,  Westminster, 
Maryland  21157.  The  purpose  of  the 
meeting  is  to  develop  a  speakers  list  and 
identify  other  prospective  participants 
in  an  upcoming  briefing  on  Korean- 
American  concerns  in  Baltimore, 
Maryland. 

Persons  desiring  additional 
infonnation,  or  planning  a  presentation 
to  the  Committee,  shoidd  contact 
Committee  Chairperson  Chester 
Wickwire,  410-825-8949,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  pwsons  who 
wiU  attend  the  meeting  and  require  the 
services  of  a  sign  language  intwpreter 
should  contact  the  R^onal  Office  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commiesion. 

Dated  at  Washii^ton.  DC.  April  24. 1997. 
Carol-Lae  Harlajr. 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  97-11346  Filed  4-30-97;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Putrilc  Meeting 
of  ttM  Michigan  Advisofy  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Compiission  on 
Gvil  Rights,  that  a  meeting  of  the 
Michigan  Advisory  Conunittee  to  the 
Commission  will  convene  at  3:00  p.m. 
and  adjourn  at  6:00  p.m.  on  Thursday, 
May  29, 1997,  at  100  Renaissance 
Center,  Suite  1602,  Oetroit,  Michigan 
48243.  The  piupose  of  the  meeting  is  to 
discuss  civil  ri^ts  issues  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson  Roland  Hwang, 
517-373-1476,  or  Constance  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-6311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  24. 1997. 
Carol-L«e  Hurley, 

Chief,  Regional  Pioptims  Coordination  Unit. 
[FR  Doc.  97-11347  Filed  4-30-97: 8:45  am] 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Rrms 
for  Determination  of  Eligibillty  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  hom  the  firms 
listed  below. 


List  of  Pettdon  Action  by  Trade  Adjustment  Assistance  for  Period  03/15/97-04/14/97 


Date  peti- 

<■           FiriTt  name 

Address 

tion  accept- 
ed 

Product 

Texas  Boot,  Inc  „ _.... 

127  E  Forrest  Avenue,  Let>- 
anon.  TN  37087. 

03/25/97 

Leather  Boots  tor  Men,  Women  md  Chidran. 

ArcMectural  Woortvvortdng,  Inc 

709  Haines  NW.  Al)uquar(|ue, 
NM  87102. 

03/25/97 

Wood  Office  and  Kitchen  Cabinets  and  Custom  Millworic 

Cortrol  Tech  Northwest,  Inc  

22614-«8lh    Avenue    South. 
Kant  WA  98032. 

03/28/97 

Bicyde  Parts  artd  Accessories. 

Kabww  Inc 

616  Indian  School  Road  N.W. 

03/28/97 

Gold  and  Siver  Jewelry. 

AtMjquerque.  NM  87102. 

940  West  94th   Street.  Chi- 
cago. IL  60620. 

04A)1/97 

Cartons  of  Heavy  Paperboard. 

FraiKz  Manufacturing  Company 

P.O.    Box    497,    Storting,    IL 

61061. 
P.O.    Box    70.    Cabool.    MO 

Bfififlfi 

2342  American  Avenue,  Hay- 

04A)1/97 

Woodpro  Catwwtry,  Inc     ....    . 

04A)1/97 

dswooiti  f  iwnmoiB  or  wooo. 

TtHM  1 1  Hjlusnn,  kic  ..... 

04A)2/B7 

Trmsmttaion  Shafts.  Chassis  tor  Bedronic  Wbrtc  Stations. 

wwd.CA  94545. 

Missouri  Indusbies.  Inc — 

15440    Clayton    Road,    Suite 
112,  Daawin,  MO  63011. 

04/07/97 

Ir^ection  Molded  Shoes. 

Elacironic  Hardware  Corpora- 

320    Broad     Holow     Road, 

04/08/97 

Injection  Molded  Plastic  and  Aluminum  Control  Knobs  and  Aa- 

tion. 

Farmingdale,  NY  11735. 

aorted  Plastic  or  Metal  Panel  Hwdware. 

Unipcw»er  Corporation  

3900  Cor^  Ridge  Drive,  Coral 

04/14/97 

Custom  20  to  3,000  Watt  Switching  Power  Supplies  and  Sys- 

Springs. FL  33065. 

tems. 

OuaMy  Wood  Products,  Inc 

606  Heniy  Avenue.  Miami,  FL 
74334 

04/14/97 

Wood  Plaques  and  Other  Home  Ornamental  Furnishings. 

101    Industrial   Avenue,   UtHe 

04/14/97 

Precision  Injection  and/or  Compression  Transfer  Plastic  Mold- 

Ferry, NJ  07643. 

ed  Parts. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  woAen, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  pubUc  hearing  on  the  matter.  A 


request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administiation.  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 

Asaistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313.  Trade  Adjustment 
Assistance. 


Dated:  April  24. 1997. 
Anthony  J.  Mayer, 

Coordinator.  Trade  Adjustment  and 
Technical  Assistance. 

[FR  Doc.  97-11239  Filed  4-30-97;  8:45  am) 
I  COOC  3Bie-M-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Adminiatration 
Request  for  Spadai  Priorities 


action:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
efi^ort  to  reduce  paperworii:  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  UiS.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  30, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  (Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW..  Room  6877, 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  U.S.  must  have  the  capability  to 
rapidly  mobilize  its  resources  in  the 
interest  of  national  security.  Therefore, 
to  achieve  prompt  deliver  of  articles, 
products,  and  materials  to  meet  national 
security  or  emergency  preparedness' 
reqtiirements,  the  Defense  Priorities 
Allocation  Systems  (DP AS)  was 
developed.  The  information  collected 
on  BXA-999,  from  defense  contractors 
and  suppliers,  is  required  for  the 
enforcement  and  administration  of  the 
Defense  Production  Act  and  the 
Selective  Service  Act  to  provide  Special 
Priorities  Assistance  under  the  DPAS 
regulation.  This  form  can  be  filed  for 
any  reason  when  the  regular  DPAS 
provisions  are  not  sufficient  to  meet 
customer  needs.  The  information 
provided  by  contractors  is  used  to  help 
resolve  the  problem. 

n.  Method  of  Collection 

Written  submission. 
ni.DaU 

OMB  Number:  0694-0057. 

Fonn  Number:  BXA-999. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  PubUc:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 


Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Armual  Cost:  $6,000 
(no  material  or  equipment  will  need  to 
be  purchased  to  provide  information). 

IV.  Raqneat  fn:  CoDimeiitB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  tost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimi/i^  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
EBCord. 

Dated:  April  24, 1997. 


Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-11260  FUed  4-30-97;  8:45  am] 
aajjNQ  CODE  »A»-oest-p 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Excaptions  to  IC/DV  Procaduras 

ACTION:  Proposed  collection;  comment 
request 


r:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Fedwal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwoik  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  30, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 


instniment(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW,  Room  6877, 
Washington,  DC  20230. 

SUPPLEMBfTARY  MFORMATION: 

LAbatract 

This  reporting  requirement  allows 
exporters  to  request  an  exception  to  the 
import  certificate  (or  its  equivalent) 
procedure.  This  reporting  requirement 
also  covers  requests  for  exceptions  to 
the  delivery  verification  procedure. 

nLDaU 

OMB  Number.  0694-0012. 

Form  Number:  None. 

Type  o/i?eview;  R^ular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  PubUc:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
21. 

Estimated  Time  Per  Response:  .5 
hours  per  response. 

Estimated  Total  Armual  Burden 
Hours:  11. 

Estimated  Total  Armual  Cost:  $272 
(no  material  or  equipment  will  need  to 
be  purchased  to  provide  information). 

IV.  Request  for  Commanta 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
cluity  of  the  information  to  be 
collected;  and  (d)  vrays  to  minimize  the 
burden  of  the  coUection  of  information 
on  resirandents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  April  24, 1997. 


Departmental  Forms  Qearance  Officer,  Office 

<^hkmagemettt  and  Organisation. 

[FR  Doa  97-11282  FUed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-S31] 

Fresh  Garlic  From  the  People's 
Republic  of  China;  Hnal  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review. 

summary:  On  December  27, 1996,  the 
Department  of  Commerce  published  the 
preliminary  results  and  partial 
termination  of  administrative  review  of 
the  antidimiping  order  on  fiBsh  garlic 
from  the  People's  Republic  of  China. 
The  review  covers  159  producers/ 
exporters  of  subject  merchandise.  The 
period  of  review  is  July  11, 1994, 
through  October  31, 1995. 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  Our  analysis  of  the 
comments  we  received  resulted  in  no 
change  in  our  preliminary  results  for 
these  final  resiilts.  The  final  dumping 
margin  is  listed  below  the  section 
entitled  "Final  Results  of  the  Review." 
EFFECTIVE  DATE:  May  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Andrea  Chu  or  Thomas  O.  Barlow, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-4733. 

SUPPLafBTTAL  mformation: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effsctive  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regiilations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  December  27, 1996.  we  published 
the  preliminary  results  and  partial 
termination  of  administrative  review  (61 
FR  68229)  of  the  antidumping  duty 


order  on  fresh  garlic  from  the  PRC 
(November  16,  1994,  59  FR  59209). 
Because  we  determined  that  (1)  The 
review  of  Top  Pearl  should  be 
terminated,  and  (2)  the  other  PRC 
producers/exporters  failed  to  submit 
responses  to  our  questionnaires,  we 
preliminarily  determined  to  use  facts 
otherwise  available  for  cash  deposit  and 
assessment  piuposes  for  all  PRC 
producers/exporters  of  the  subject 
merchandise.  We  invited  parties  to 
comment  on  our  Preliminary  Results. 
We  received  comments  bom  Top  Pearl 
and  a  rebuttal  brief  on  behalf  of 
petitioners.  A  hearing  was  requested  by- 
Top  Pearl  but  was  subsequently 
canceled  at  its  request.  We  have 
conducted  this  administrative  review  in 
accordance  %vith  section  751  of  the  Act 

Scope  of  die  Review 

The  products  subject  to  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
Mrater  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing  and  level 
of  decay. 

The  scope  of  this  order  does  not 
include:  (a)  garlic  that  has  been 
mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currenUy  classifiable  under  subheadings 
0703.20.0000,  0710.80.7060. 
0710.80.9750,  0711.90.6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

In  order  to  be  excluded  from  the 
antidiunping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  Mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non-fr«sh  use  or  (2) 
specially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect 

Analysis  of  Conunents  Received 

Couunent  1:  Top  Peaii  disagrees  with 
the  Department's  preliminary 


determination  that  Top  Pearl  is  not  the 
appropriate  respondent  for  this  review. 
It  asserts  that  the  issue  before  the 
Department  is  whether  Shandong 
Wallong  Import  &  Export  Co.  (Wallong) 
knew  the  destination  of  the 
merchandise  at  the  time  of  the  sale 
between  Wallong  and  Top  Pearl  and 
argues  that  the  sales  process  and 
evidence  on  record  demonstrate  that 
Wallong  did  not  know  the  destination  at 
the  time  of  sale. 

Top  Pearl  presents  a  chronology  of  the 
sales  process  to  support  its  position  that 
Wallong  did  not  know  the  destination  of 
the  merchandise  at  the  time  of  sale  and 
argues  that  it  is  the  Department's 
practice  to  give  the  original  exporter  a 
margin  only  if  the  exporter  knew  or  had 
reason  to  know  at  the  time  of  sale  the 
destination  of  the  shipment  (citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Sulfate  From  the 
People's  Republic  of  China,  60  FR  52155 
(October  5, 1995)  [Manganese),  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Polyvinyl 
Alcohol  From  the  People's  Republic  of 
China,  62  FR  14063  (March  29, 1996) 
[PVA).  Top  Pearl  asserts  that,  although 
certain  documents  in  Manganese 
indicated  the  United  States  as  the 
destination  of  the  shipment,  that  was 
not  sufficient  to  demonstrate  that 
respondent  had  knowledge  of  the 
ultimate  destination  at  the  time  of  sale. 
Top  Pearl  further  asserts  that  in  PVA  the 
Department  excluded  sales  to  a  Hong 
Kong  trading  company  where  none  of 
the  sales  documents  showed 
information  to  identify  the  United  States 
as  the  ultimate  destination  at  the  time 
of  sale  and  prior  to  shipment. 

Top  Pearl  claims  that  none  of  the 
sales  contracts  between  Top  Pearl  and 
Wallong  make  any  reference  to  the 
destination  of  the  sale  and  that,  at  the 
time  Top  Pearl  made  the  sale  to  the  U.S. 
customer,  Wallong  did  not  know  of  the 
sale.  Top  Pearl  further  claims  that  when 
it  contracted  with  Shangdong  Huangpu 
Group  Corporation  (Huangpu),  a 
Chinese  garlic  producer,  neither 
Huangpu  nor  Wallong  knew  the 
destination  of  the  merchandise.  Top 
Pearl  notes  that  only  after  the  sale  was 
made  did  Top  Pearl  instruct  Wallong  to 
change  the  terms  of  sale  to  indicate  a 
U.S.  port.  Top  Pearl  argues  that,  like 
Manganese,  the  invoice  made  by 
Wallong  to  Top  Pearl  does  not  prove 
Wallong  knew  the  destination  because  it 
was  issued  aftecTop  Pearl's  sale  to  the 
U.S.  customer  and  after  Top  Pearl's 
piuchase  bom  Wallong.  Top  Pearl 
further  argues  that,  like  PVA,  none  of 
the  sales  dociunents  on  record  show 
information  identifying  the  United 
States  as  the  ultimate  destination  of  the 


merchandise.  Top  Pearl  concludes, 
therefore,  that  the  Department  should 
calculate  an  individiul  margin  for  Top 
Pearl  since  Wallong  did  not  know  the 
destination  of  the  ^pment  at  the  time 
of  sale. 

Petitionen  assert  that  it  is  clear  that 
Wallong  sold  the  garlic  to  Top  Pearl  and 
that  this  sale  meets  the  requirements  of 
section  772(a)  of  the  Act  Petitioners 
maintain  that  it  was  appropriate  to  treat 
Wallong's  sale  to  Top  Pearl  as  a  U.S. 
sale,  given  that  the  Department  must 
examine  the  sale  from  the  non-market 
economy  (NME)  exporter  to  the 
intermediate-country  reseller  (citing  the 
Department's  November  22, 1996, 
memorandum.  Partial  Tennination  of 
1994-95  Administrative  Review  of  Fresh 
Gariicfrom  the  PRC,  (termination 
memo).  Petitioners  claim  that  the  date  of 
sale  is  the  date  upon  which  the  essential 
terms  of  price  and  quantity  become 
fixed  by  agreement  of  the  parties  and 
remain  unchanged  (citing  PVA  from 
Taiwan,  61  FR  14064, 14067-68  and 
Stainless  Steel  Bar  from  India,  62  FR 
4029  (1997)  [Stainless  Bar)). 

Petitionen  inaintain  that  the  record 
evidence  establishes  that  the  date 
Wallong  invoiced  Top  Pearl,  and 
thereby  confirmed  the  revised  terms  of 
sale,  is  the  actual  date  of  sale  between 
Wallong  and  Top  Pearl.  Petitioners 
claim,  therefore.  Top  Pearl's  statement 
that  the  invoice  was  issued  after  the 
date  of  sale  is  incorrect,  given  that  the 
invoice  establishea  the  date  of  sale. 

Petitioners  also  maintain  that 
additional  record  evidence 
demonstrates  that  Wallong  knew  the 
destination  of  the  merchandise  at  the 
time  of  sale.  Petitioners  note  that 
correspondence  between  Top  Pearl  and 
Wallong  and  the  invoice  issued  by 
Wallong  indicate  the  United  States  as 
the  destination,  contrary  to  Top  Pearl's 
assertion  that  none  of  the  contracts  with 
Wallong  make  reference  to  the 
destination  of  the  sale.  Petitioners  also 
note  that  Top  Pearl's  questionnaire  and 
supplemental  responses  indicate  that,  as 
exporter  of  the  merchandise,  Wallong 
supplied  destination-specific  export 
documents  which  alone  show  it  had 
knowledge  of  the  destination  prior  to 
sale  (also  citing  Certain  Headwearfrom 
the  People's  Republic  of  China.  54  FR 
11983, 11987-88  (1989)). 

Department's  Pi)sition:  We  fully 
addressed  the  issue  of  the  proper 
respondent  in  reseller  or  "middleman" 
sales  situations  in  our  termination 
memo.  As  we  stated  in  the  memo, 
section  772(a)  of  the  Act  permits  us  to 
use  the  price  from  a  producer  to  a 
middleman  if  the  producer  knew  the 
merchandise  was  intended  for  sale  to 
the  United  States  under  terms  of  sale 


fixed  on  or  before  the  date  of 
importation  (see  termination  memo  at 
2-3).  We  further  stated  that  we  have 
interpreted  the  relevant  price  in  such  a 
sales  situation  to  be  the  price  at  which 
the  first  party  in  the  chain  of 
distribution  who  has  knowledge  of  the 
U.S.  destination  sells  the  merchandise. 
However,  we  explained  that  this 
practice  is  restricted  with  regard  to  NME 
cases,  since  we  will  not  base  export 
price  on  internal  transactions  between 
two  companies  located  in  the  NME 
country. 

Applying  these  principles  to  the  fects 
of  this  case,  we  determined  that, 
although  Huangpu  had  knowledge  of 
the  U.S.  destination  of  the  merchandise 
and  is  the  first  party  in  the  distribution 
chain,  its  transaction  with  Wallong  was 
an  internal  transaction  between  two 
companies  located  in  ah  NME  country 
and  inappropriate  for  review.  We 
further  determined  that  the  party  after 
Huangpu  in  the  distribution  cludn  is 
Wallong  and  that  there  was  ample 
evidence  to  indicate  that  Wallong  had 
knowledge  of  the  U.S.  destination  of  the 
merchandise  when  it  sold  the 
merchandise  to  Top  Pearl.  Therefore, 
our  determinations  remain  unchanged 
for  these  final  results. 

As  indicated  above,  the  appropriate 
starting  point  for  application  of  our 
knowled^  test  is  the  transaction 
between  Wallong  and  Top  Pearl  because 
the  sale  from  W^long  to  Top  Pearl  is 
the  first  market-based  sale  in  the  chain 
of  distribution  for  export  to  the  United 
States.  Based  on  the  evidence  of  record, 
the  essential  terms  of  the  transaction 
between  Top  Pearl  and  Wallong  were 
established  no  earlier  than  June  30. 
1994.  when  Top  Pearl  advised  Wallong 
of  new  delivery  terms  and  price  which 
subsequendy  did  not  change.  It  is  also 
clear  from  the  record  that  by  this  date 
Wallong  had  knowledge  that  the 
destination  of  the  merchandise  was  the 
United  States  (see  June  30. 1994  letter 
from  Top  Pearl  to  Wallong).  In  this  case 
it  is  irrelevant  that  the  invoice  from 
Wallong  was  issued  after  the  date  of  sale 
because  Wallong  had  knowledge  of  the 
destination  when  the  parties  finally 
agreed  on  the  essential  terms,  as 
evidenced  by  the  fact  that  the 
transaction  was  ultimately 
consiunmated  according  to  those  terms. 
Top  Pearl  erroneously  argues  that  the 
few  docimients  to  which  it  refers  in 
Manganese  were  determinative  of  the 
Department's  decision  not  to  treat  the 
sale  in  question  as  a  U.S.  sale;  all  of  the 
relevant  stdes  documents  in  that  case 
failed  to  disclose  the  United  States  as 
the  ultimate  destination.  In  addition,  the 
record  in  this  case  indicates  that 
Wallong  knew  the  destination  prior  to 


invoicing  Top  Pearl  and  shipping  the 
merchandise.  Our  decision  in  PVA  is  in 
accord  with  our  actions  here,  given  that 
in  this  case  the  dociunents  indicate  the 
United  States  as  the  destination  of  the 
merchandise.  Because  the  sale  from 
Wallong  to  Top  Pearl  is  the  first  maiket- 
based  sale  in  the  chain  of  distribution 
for  export  to  the  United  States,  we  have 
maintained  our  position  diat  the  export 
transaction  by  Wallong  to  Top  Pearl,  not 
by  Top  Pearl  to  the  unaffiliated  U.S. 
customer,  is  the  appropriate  basis  for 
determining  the  export  price  and  that, 
accordingly.  Top  Pearl  is  not  an 
appropriate  respondent  in  this  review. 

Finally,  we  disagree  with  Top  Pearl 
that  we  should  assign  it  a  separate  rata. 
Because  Top  Pearl  is  not  a  propm 
respondent  in  this  review,  the  issue  is 
moot 

Comment  2:  Top  Pearl  claims  that  if 
the  Department  had  questions 
concerning  the  sales  process  it  could  . 
have  sent  a  supplemental  questionnaire 
and  conducted  a  voification  to  resolve 
such  matters. 

Petitioners  assert  that  there  is  no  basis 
for  verification  because  the  documents 
that  form  the  basis  for  the  Department's 
preliminary  results  are  clear  on  their 
fece  and  conclusively  establish  that, 
because  Wallong  sold  the  garlic  to  Top 
Pearl  knowing  it  was  desthied  for  the 
United  States.  Top  Pearl  is  not  the 
appropriate  respondent  in  this  review. 

Department's  Position:  Our  decision 
to  terminate  the  review  with  regard  to 
Top  Pearl  was  based  on  record  evidence 
supplied  by  Top  Pearl.  We  have  no 
reason  to  dispute  the  veracity  or 
reliability  of  the  information  and  find  it 
siifficient  to  support  our  position  that  it 
is  inappropriate  to  review  Top  Pearl's 
transaction  with  the  U.S.  customer. 

In  addition,  contrary  to  respondent's 
claim,  on  March  29, 1996,  we  sent  a 
supplemental  questionnaire  to  Top 
Pearl.  In  the  supplemental 
questionnaire,  we  inquired  about  Top 
Pearl's  organizational  structure  and 
export  licenses,  as  well  as  sales  process, 
specifically  with  respect  to  Huangpu's 
and  Wallong's  knowledge  of  the 
destination  of  the  subject  merchandise. 
We  did  not  send  additional 
questionnaires  to  Top  Pearl  as  we 
determined  that  Top  Pearl  is  not  the 
appropriate  respondent  in  this  review. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  a  margin  of  376.67 
percent  exists  for  all  producers/ 
exporters  of  the  subject  merchandise 
from  the  PRC  for  the  period  July  11, 
1994  through  October  31, 1995. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 


23760 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1.  1997  /  Notices 


Federal  ResiitBr  /  VoL  62.  Ho.  847  Thuisdav.  Mav  .1.  1997  /  Notic88.> 


^     23781 


23760 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1,  1997  /  Notices 


Fadacal  Kagiitar  /  VoL  62.  Na  84  J  Thuisday^  May  .1.  iaflZ  /  Notice& 


23761 


antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  %vill  be  effective 
upon  publication  of  these  final  results 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  secUon  751(a)(1)  of  the  Act:  (1)  for 
all  PRC  exporters,  all  of  which  were 
found  not  to  be  entitled  to  separate 
rates,  the  cash  deposit  will  be  376.67 
percent;  and  (2)  for  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  disposition  of 
proprietary  Loformation  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  converaion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  25, 1997. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-11383  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-5021 

Certain  WeMed  Cartmn  Steel  Standard 
Pipes  and  Tubas  From  India: 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Administrative 
Flaview 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Administrative  Review. 

SUMMARY:  In  response  to  requests  by 
Lloyd's  Metals  &  Engineers  Ltd. 
(Lloyd's)  and  Rajinder  Pipes  Ltd. 
(Rajinder),  the  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  frtim  India.  The  period  of  review 
(POR)  is  May  1. 1995  through  April  30, 
1996.  We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  equal  to  the 
difference  betMreen  the  export  price  (EP) 
or  construed  export  price  (CEP)  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 
EFFECTIVE  DATE:  May  1, 1997. 

FOR  FURTHER  aiFORMATION  CONTACT: 
Kristie  Strecker,  Matthew  Rosenbaum  or 
Thomas  O.  Barlow,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  MFORMATKM: 

Applicable  Statute  and  RegolatioiM 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  etfoctive  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  ciirrent 
regulations,  as  amended  by  the  interim 
regulations  published  in  the  Federal 

on  May  11. 1995  (60  FR  25130). 


Background 

On  April  30, 1996,  the  Department 
received  a  request  from  Lloyd's  for  a 
new  shipper  review  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  section 
353.22(h)  of  the  Department's  interim 
regulations.  On  May  22, 1996.  the 
Department  also  received  a  request  from 
Rajinder  for  a  new  shipper  review.  The 
petitioner  in  this  case  is  the  Standard 
Pipe  Subcommittee  of  the  Committee  on 
Pipe  and  Tube  Imports  (the  Petitioner). 

Section  751(a)(2)  of  the  Act  and 
section  353.22(h)  of  the  Department's 
regulations  govern  determinations  of 
antidiunping  duties  for  new  shippera. 
These  provisions  state  that,  if  the 
Department  receives  a  request  for 
review  &t>m  an  exporter  or  producer  of 
the  subject  merchandise  that  (1)  did  not 
export  the  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI)  and,  (2)  is  not  affiliated  with  any 
exporter  or  producer  who  exported  the 
subject  merchandise  during  that  period, 
the  Department  shall  conduct  a  new 
shipper  review  to  establish  an 
incfividual  weighted-average  dumping 
margin  for  such  exporter  or  producer,  if 
the  Department  has  not  previously 
established  such  a  margin  for  the 
exporter  or  producer.  To  establish  these 
facts,  the  exporter  or  producer  must 
include  with  its  request,  with 
appropriate  certification:  (i)  The  date  on 
which  the  merchandise  was  first 
entered,  or  withdrawi^from  warehouse, 
for  consumption,  or.  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
which  it  first  shipped  the  merchandise 
for  export  to  the  United  States;  (ii)  a  list 
of  the  firms  with  which  it  is  affiliated; 
and  (iii)  a  statement  from  such  exporter 
or  producer,  and  from  each  affiliated 
firm,  that  it  did  not,  under  its  ciurent  or 
a  former  name,  export  the  merchandise 
during  the  POI.  The  requests  fixim 
Lloyd's  and  Rajinder  were  accompanied 
by  information  and  certifications 
establishing  the  date  on  which  each 
company  &st  shipped  and  entered 
subject  merchandise,  the  names  of 
Lloyd's  and  Rajinder's  affiliated  parties, 
and  statements  bom  Lloyd's  and 
Rajinder  and  their  affiliated  parties  that 
they  did  not,  under  any  name,  export 
the  subject  merchandise  during  the  POI. 
Based  on  the  above  information,  on  June 
27, 1996.  the  Depertment  initiated  a 
new  shipper  review  of  Lloyd's  and 
Rajinder  (61  FR  33492).  On  December 
30, 1996,  we  published  an  extension  of 
the  time  limit  for  the  preliminary  results 
of  this  review  until  April  23, 1997  (61 
FR  68713).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  tiie  Act  and  section 
353.22  of  its  regulations. 


Scope  of  the  Review 

The  products  covered  by  this  review 
include  circular  welded  nouralloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inch  or  more  but  not  more  than 
406.4  millimeters  (16  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
sur&ce  finish  (black  galvanized,  or 
painted),  or  end  finish  (plain  aid, 
bevelled  end.  threaded,  or  threaded  and 
coupled).  These  pipes  and  tubes  are 
generally  known  as  standard  pipe, 
though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low-pressure 
conveyance  of  water,  steam,  natural  gas. 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  alsb  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  AU 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outlined  above  an 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit 

Imports  of  the  products  covered  by 
this  review  are  currently  classified 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00.  7306.30.50.25. 
7306.30.50.32.  7306.30.50.40. 
07306.30.50.55.  7306.30.50.85.  and 
7306.30.50.90.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  review  covera  two  producers/ 
exporters.  The  POR  is  May  1. 1995 
through  April  30. 1996. 

Levd  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  maricet  (or.  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the  home 
mwrket. 

For  both  EP  and  CEP.  the  relevant 
transaction  for  the  level-of-trade 


analysis  is  the  sale  (or  constructed  sale) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  secticm  772(d)  of  the 
Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 
importer.  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normaUy  yields  a  different  level  of  trade 
for  the  (M>  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  thun 
to  obtain  the  CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  differrait  level  of  trade  than 
U.S.  sales,  we  «»"""i"«  whetfier  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  maricetiiig  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  reqwndent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  mariiet  and  U.S.  export 
mariiets.  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
cat^ories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  eech 
level  should  also  be  different 
Conversely,  if  levels  of  trade  are 
norminally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Dif^ent  levels  of  trade 
necessarily  involve  diffscences  in 


selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade.  A 
different  level  of  trade  is  characterized 
by  purchasers  at  difiierent  stages  in  the 
ch^  of  distribution  and  sellen 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  theon. 

When  we  compere  U.S.  sales  to  home 
market  sales  at  a  difiierent  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  difiiraent  levels  of 
trade  in  a  single  market,  the  home 
market  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  U  there  is  no 
pattern  of  consistent  price  differences, 
the  difference  in  levels  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

The  statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  from  that  of  the 
CEP  if  the  NV  level  is  mcHe  remote  bom 
the  fectory  than  the  CEP  and  if  we  are 
unable  to  detnmine  whether  the 
difference  in  levels  of  trade  between 
CEP  and  NV  affects  the  comparability  of 
their  prices.  This  latter  situation  can 
occur  where  there  is  no  home  market 
level  of  trade  equivalent  to  the  U.S. 
sales  level  or  where  there  is  an 
equivalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect  This 
adjiistment.  the  CEP  offset,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lower 
of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
ded(u:ted  from  the  starting  price  in 
calculating  CEP. 

The  CEP  ofbet  is  not  automatic  each 
time  we  use  CEP.  The  CEP  offset  is 
made  only  when  the  level  of  trade  of  the 
home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

In  this  review.  Rajindw  repented  two 
channels  of  distribution  in  the  home 
market  (1)  sales  to  govonment 
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agencies,  which  include  sales  made  to 
original  equipment  manufacturers 
(OEMs)  and  end-users  (Channel  One); 
and  (2)  sales  made  to  local  distributors, 
which  include  sales  made  to  trading 
companies  (Channel  Two).  We  found 
that  the  two  home  market  channels 
differed  significantly  with  respect  to 
selling  activities.  The  level  of  selling 
activities  with  respect  to  Channel  One 
was  much  greater  than  that  with  respect 
to  Channel  Two.  Channel  One  activities 
included  strategic  and  economic 
planning,  market  research,  computer, 
legal,  accounting,  audit  and  business 
systems  development,  engineering 
services,  inventory,  agent  coordination, 
and  delivery  arrangement.  Channel  Two 
activities  consisted  of  only  advertising. 
The  Channel  One  sales,  therefore, 
constitute  a  more  advanced  level  of 
trade.  Based  on  these  differences  and 
other  factors  such  as  the  point  in  the 
chain  of  distribution  where  the  relevant 
selling  expenses  occurred,  we  found 
that  the  two  home  market  channels 
constituted  two  different  levels  of  trade. 

Rajinder  reported  only  CEP  sales  in 
the  U.S.  market  The  CEP  sales  were 
based  on  sales  made  by  the  exporter  to 
the  U.S.  affiliate  through  one  channel  of 
distribution  which  was  to  a  local 
distributor.  The  single  selling  activity 
associated  with  these  sales  was 
inventory  maintenance.  Hence,  we 
determined  these  sales  constitute  a 
single  level  of  trade. 

To  determine  whether  sales  in  the 
comparison  market  were  at  a  different 
level  of  trade  than  CEP  sales,  we 
examined  whether  the  CEP  and 
comparison  sales  were  at  different 
stages  in  the  marketing  process.  We 
made  this  determination  on  the  basis  of 
a  review  of  the  distribution  system  in 
the  two  markets,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  In  Rajinder's  Channel  Two  level 
of  trade  for  the  home  market,  as  noted 
above,  we  found  that  the  selling  activity 
included  only  advertising  while  that  for 
the  CEP  level  of  trade  consisted  only  of 
inventory  maintenance.  While  these 
selling  functions  differ,  as  explained 
above,  differences  in  selling  functions, 
even  substantial  ones,  are  not  alone 
sufficient  to  establish  a  difference  in  the 
level  of  trade.  In  the  present  case,  there 
is  a  single  selling  function  in  both  the 
U.S.  and  home  market  channel  of 
distribution  and  the  selling  expenses 
inciirred  with  respect  to  both  of  these 
channels  of  distribution  were 
comparable.  Moreover,  both  the  CEP 
sales  and  the  Channel  Two  home  market 
sales  were  to  the  same  customer 
category,  distributors. 


Based  upon  this  evidence,  we  have 
concluded  that  the  differences  between 
the  channels  of  distribution  for  the  CEP 
and  Channel  Two  home  market  sales  are 
not  sufficient  to  constitute  difiierent 
levels  of  trade.  Therefore,  to  the  extent 
possible,  we  have  used  the  Channel 
Two  sales  for  comparison  purposes  in 
our  analysis  without  making  a  level-of- 
trade  adjustment 

However,  for  certain  CEP  sales  we 
found  that  sales  of  identical  matches 
took  place  only  at  the  Channel  One  level 
of  trade.  Therefore,  we  matched  these 
U.S.  sales  to  sales  at  the  Channel  One 
level  of  trade.  However,  because  we 
have  not  been  able  to  detomine  the 
extent  of  any  pattern  of  consistent  price 
difiisrences  between  sales  at  Channels 
One  and  Two,  we  have  not  made  a 
level-of-trade  adjustment  Instead,  for 
purposes  of  these  preliminary  results, 
we  have  applied  a  CEP-ofbet 
adjustment  in  accordance  with  section 
773(a)(7)(B)  of  the  Act  Prior  to  the 
completion  of  our  final  results  we  will 
further  examine  the  record  concerning 
this  issue. 

Lloyd's  reported  two  channels  of 
distribution  in  the  home  market:  (1) 
Sales  to  OEMs  and  end-users;  and  (2) 
sales  to  local  distributors.  We  found  that 
in  both  home  market  channels  of 
distribution  Lloyd's  selling  activities 
included  the  following:  strategic  and 
economic  planning;  market  research; 
computer,  legal,  accounting,  audit  and/ 
or  systems  development  assistance; 
personnel  training,  personnel  exchange, 
and  manpower  assistance  program; 
engineering  services;  technical 
programs;  advertising;  packing;  and 
inventory  maintenance.  Therefore,  we 
concluded  that  the  selling  activities 
associated  with  all  home  market  sales 
were  the  same  and  we  determined  that 
these  two  channels  of  distribution 
constitute  one  level  of  trade. 

Lloyd's  made  one  EP  sale  to  an 
unaffiliated  ciistomer  through  a  single 
channel  of  distribution  (sale  made  to  a 
trading  company).  Respondent  stated 
that  ibis  EP  sale  had  many  of  the  same 
selling  functions  as  the  home  market 
level  of  trade  described  above. 
Therefore,  based  upon  this  information, 
we  have  determined  that  the  level  of 
trade  for  the  EP  sale  is  the  same  as  that 
in  the  home  market,  and  we  have  made 
no  level-of-trade  adjustment 

Product  Compaiisoiis 

In  accordance  with  section  777A(dM2) 
of  the  Act,  we  calctilated  for  Lloyd's  and 
Rajinder  transaction-specific  EPs  and 
CEPs  for  comparison  to  monthly 
weighted-average  NVs.  We  compared  EP 
or  CEP  sales  to  sales  in  the  home  market 
of  identical  merchandise. 


Export  Price 

For  Lloyd's,  we  calculated  EP  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  warranted  based  on  the 
facts  of  this  review. 

We  calculated  EP  based  on  packed. 
C.&F.  prices  to  unaffiliated  customers  in 
the  United  States.  We  made  deductions 
for  domestics  inland  freight,  insurance, 
brokerage,  and  ocean  freight  in 
accordance  with  section  772(c)(2)  of  the 
Act.  We  made  additions  for  duty 
drawback,  where  applicable,  in 
accordance  with  section  772(c)(1)(B)  of 
the  Act  No  other  adjustments  were 
claimed  or  allowed. 

Constructed  Export  Price 

For  Rajinder,  we  based  our  margin 
calculation  on  CEP  as  defined  in  section 
772(b)  of  the  Act  because  the  subject 
merchandise  was  first  sold  in  the  United 
States  to  a  person  not  affiliated  with 
Rajinder  after  importation  by  Rajinder 
International  Incorporated  (RII),  a  seller 
affiliated  with  Rajinder. 

We  calculatpd  CEP  based  on  ex- 
warehouse  prices  from  RII  to  the 
unaffiliated  purchasers.  We  deducted 
inland  freight,  insurance,  brokerage  and 
warehousing  from  the  price  pursuant  to 
section  772(c)(2)  of  the  Act  We  also 
deducted  an  amoimt  from  the  price  for 
the  following  expenses,  in  accordance 
with  section  772(d)(1)  of  the  Act,  that 
related  to  economic  activity  in  the 
United  States:  commissions,  direct 
selling  expenses,  including  credit 
expenses,  and  indirect  selling  expenses, 
including  inventory  carrying  costs.  In 
accordance  with  section  772(dH3)  of  the 
Act,  we  also  deducted  from  the  price  an 
amount  for  profit  to  arrive  at  the  CEP. 
We  added  duty  drawliack  to  the  starting 
price  in  accordance  with  section 
772(cMl)(B)oftheAct 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  vohmie  of  sales  in  the 
home  maricet  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Lloyd's  and  Rajinder's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  its  U.S.  sales  of  the 
subject  merchandise,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act 
Since  both  Lloyd's  and  Rajinder's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  its  U.S.  sales  of  the  subject 
merchandise,  we  determined  that  the 
home  market  was  viable.  Therefore,  in 


accordance  with  section  773(a)(l)(B)(i). 
we  based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consimiption  in  the  exporting  country. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  of  identical  merchandise  to 
unaffiliated  piuchasers  in  the  home 
market  Where  applicable,  we  made 
adjustments  for  differences  in  parking 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act  For  comparison  to 
EP,  we  made  circumstance-of-sale  (COS) 
adjustments  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  by  deducting 
home  majdcet  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
For  comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  was  first  sold 
for  consumption  in  the  exporting 
country,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade  and  at  the  same  level  of  trade  as 
the  EP  or  CEP.  to  the  extent  practicable, 
in  accordance  with  section 
773(a)(l)(B)(i)oftheAct 

No  other  ac^ustments  were  claimed  or 
allowed. 

Cost  of  Production  Analysia 

Based  on  allegations  made  by 
Petitioner,  we  had  reasonable  grounds 
to  believe  or  suspect  that  sales  of  both 
Lloyd's  and  Rajinder  in  the  home 
maricet  were  made  at  prices  below  the 
cost  of  producing  the  merchandise.  As 
a  result,  we  initiated  an  investigation  to 
determine  whether  Lloyd's  and  Rajinder 
made  home  market  sales  during  the  POR 
at  prices  below  its  cost  of  production 
(COP)  within  the  meaning  of  section 
773(b)  of  the  Act 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  the  costs  of  materials  and 
febrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  maiicet  selling,  general  and 
administrative  expenses  (SGftA)  and 
packing  costs  in  acccndance  with 
section  773(bM3)  of  the  Act  We  relied 
on  the  home  mailaBt  sales  and  OOP 
information  provided  by  Lloyd's  and 
Rajinder  in  their  questionnaire 
responses. 

B.  Test  of  Home  Maiket  Prices 

We  tested  whether  home  market  sales 
of  pipes  and  tubes  were  made  at  prices 
below  COP  within  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permitted  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  We  compared  model-specific 


OOPs  to  the  reported  home  maricet 
prices  less  any  applicable  movement 
charges,  rebates,  and  direct  selling 
expenses. 

C  Resuhs  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act.  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP.  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales  where 
such  sales  were  found  to  be  made  at 
prices  which  would  not  permit  the 
recovery  of  all  costs  witUn  a  reasonable 
period  of  time  (in  accordance  with 
section  773(b)(2)(D)  of  the  Act).  Where 
we  disregarded  all  contemporaneous 
sales  of  the  comparison  product  based 
on  this  test,  we  calculated  NV  based  on 
CV.  in  accordance  with  section  773(a)(4) 
of  the  Act 

We  found  that,  for  certain  pipe  and 
tube  products,  more  than  20  percent  of 
Lloyd's  home  sales  were  sold  at  below 
the  COP.  Further,  we  did  not  find  that 
the  prices  for  these  sales  provided  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  excluded 
these  sales  from  our  analysis  and  used 
the  remaining  sales  as  the  basis  for 
determiring  NV  in  accordance  with 
section  773(b)(1)  of  the  Act 

For  Rajinder,  we  found  that  the 
below-cost  sales  accounted  for  less  than 
20  percent  of  its  sales  ((m  a  model- 
specific  basis).  Therefore,  we  did  not 
disregard  any  of  Rajinder's  below-cost 
sales. 

VerificatioB 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  the  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manubctureis' 
fecilities.  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  We 
verified  Lloyd's  responses  to  the 
Department's  questionnaires  from 
March  24  to  March  28, 1997,  at  the  sales 
office  in  Bombay,  India.  We  verified 
Rajinder's  responses  from  March  31  to 
April  2, 1997.  at  its  factory  in  Kanpur. 
India.  Our  verification  renilts  are 
outlined  in  the  verification  reports,  the 
public  versions  of  which  are  available  in 
the  Central  Records  Unit  of  the 
Department  of  Commerce,  room  B-099. 


CnneDcy  Coat  eisioD 

For  piuposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  YoriL  Section  773  A(a)  of  the  Act 
directs  die  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  difbn 
from  a  benchmark  by  2.25  percent  The 
hanrhmArt  ig  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  for 
the  daily  rate. 

Preliminary  Results  of  die  Review 

As  a  result  of  our  comparisons  of  CEP 
and  EP  with  NV,  we  preliminarily 
determine  that  the  following  weighted- 
average  dumping  margins  exist  for  the 
period  May  1. 1995  tluough  April  30, 
1996: 


Manufacturer/exporter 


Ltoyd's  Metals  and  Engineers  Lid 
Rajinder  Pipes  LU 


Margin 


0.00 
0.00 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
pui>lication.  Any  hearing,  if  requested, 
will  be  held  as  early  as  convouent  for 
the  parties  but  not  later  than  34  days 
after  the  date  of  publication  or  the  first 
business  day  therecdter.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  20  days  after  the  date  of 
publicaticm.  Rebuttal  iKieb,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  27  days  after  the  date 
of  publication.  The  Department  will 
issue  the  final  results  of  diis  new 
shipper  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  90 
days  of  publication  of  these  preliminary 
results. 

Upon  completion  of  this  new  shipper 
review,  the  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  results  of  this 
review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  upon  completion  of  this 
review,  the  posting  of  a  bond  or  security 
in  lieu  of  a  cash  deposit,  pursuant  to 
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section  751(a)(2)(B)(iii)  of  the  Act  and 
section  353.22(h)(4)  of  the  Department's 
interim  regulations,  will  no  longer  be 
permitted  and,  should  the  final  results 
yield  a  margin  of  diunping,  a  cash 
deposit  will  be  required  for  each  entry 
of  the  merchandise. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper 
antidumping  duty  administrative  review 
for  all  shipments  of  certain  welded 
carbon  steel  standard  pipes  and  tubes 
from  India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(aHl)  of  the  Act:  (1)  the  cash 
deposit  rate  far  the  reviewed  companies 
will  be  those  established  in  the  final 
results  of  this  new  shipper 
administrative  review;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  previous  reviews  or  the  original  less- 
than-value  (LTFV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review, 
previous  reviews,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manu&cturera  or 
exporters  wrill  continue  to  be  7.08 
percent,  the  all-others  rate  established 
in  the  LTFV  investigation  (51  FR  17384, 
May  12. 1986). 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importen  of  their 
responsibihty  under  19  CFR  353.36  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiirred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  Section  19 
C3^  353.22(h)  1996. 

Dttad:  April  23. 1997. 
EobOTt  S.  LaKMH, 

Acting  Assistant  Secretary  for  Import 

Administratioa. 

[FR  Doc  97-11381  Filed  4-30-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trada  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  95-A0005. 

summary:  The  Department  of  Conunerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
The  Connell  Company  ("TCC").  Notice 
of  issuance  of  the  Certificate  was 
published  in  the  Federal  Registn'  on 
December  1, 1995  (60  FR  61682). 
FOR  FURTHER  MFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  Intematibnal 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  wrORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  in  are  found  at  15  CFR  Part  325 
(1996). 

The  Office  of  Export  Trading 
Company  Affsin  is  publishing  this 
notice  puniumt  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  siinunary  of  a 
Certificate  in  the  Federal  Eegister. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

fl— I  ■  i|iliini  of  AwnmwtAmA  rmrHtJfmtm 

TCC's  Certificate  has  been  amended  to 
expand  the  covered  Products  to  include 
all  "}aponica  rice  (including  rough/ 
paddy,  brown,  and  milled  japonica 
rice)." 

Etfoctive  Date:  January  15, 1997. 

Dated:  April  24, 1997. 
W.DmmBMbr, 

Director,  Office  of  Export  Tmding  Company 
Affain. 
(FR  Doc.  97-11287  Filad  4-30-97;  8:45  am) 
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DEPARTMEffT  OF  COMMERCE 
Intamattonal  Trada  Administration 

Export  Trada  Carttficata  of  Raviaw 

ACTION:  Notice  of  Issxiance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.97-00001. 


summary:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Dairy  Marketing  Information 
Association.  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  MFORMATKM  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-free  number. 
SUPPLaiBTTARY  MFORMATION:  Title  m  of 
the  E3cport  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1996). 

The  Office  of  Export  Trading 
Company  Affain  ("OETCA")  is 
publishing  this  notice  pursuant  to  15 
CFR  325.^),  which  requires  the 
Department  of  Commerce  to  publish  a 
siunmary  of  a  Certificate  in  the  Federal 
Register.  Under  Section  305  (a)  of  the 
Act  and  15  CFR  325.11(a).  any  person 
aggrieved  by  the  Secretary's 
determination  may,  withhi  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Condnct 

Export  Trade  Products 

Dry  sweet  whey;  35%  whey  protein 
concentrate  ("WPC"),  and  edible  grade 
lactose.  (Standard  Industrial 
Classification  Code  202-2023) 

Export  Trade  Facilitation  Services  (as 
they  Relate  to  the  Export  of  Products) 

Export  Trade  Facilitation  Services 
including  professional  services  in  the 
areas  of  consulting,  marketing  and  trade 
promotion,  legal  assistance, 
communication  and  processing  of  sales 
leads  and  export  ordera,  and  negotiation 
of  price  to  be  paid  by  foreign  buyer. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States, 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Opiaration 

Subject  to  the  requirements  in 
Paragraph  14,  as  applicable, 

DMIA  and/or  one  or  more  Members 
may: 


1.  Enter  into  joint  discussions, 
negotiations,  and  bidding  with  foreign 
buyen  regarding  the  purchase  of 
Products. 

2.  Act  jointly  to  negotiate  and 
establish  export  prices  for  Products  to 
be  marketed  through  DMIA's  Export 
Trade  Facilitation  Services,  in 
connection  with  actual  or  potential  bona 
fide  export  opportunities,  provided  that 
each  DMIA  Member  remains  free  to 
deviate  bom  the  joint  export  price  in 
independently  exporting  its  Products 
not  dedicated  to  DMIA. 

3.  Act  jointly  to  establish  sales 
strategies  for  Products  in  the  Export 
Markets. 

4.  Process  export  ordera  for  Products 
on  behalf  of  DMIA  Memben. 

5.  Exchange  information  regarding 
export  transactions  of  Products, 
including: 

a.  infonnation  that  is  already  available  to 
the  dairy  industry  or  to  the  general  public: 

b.  information  on  costs  specific  to  the 
Export  Maricett  (such  as  ocean  freiglit.  inland 
freight  to  the  terminal  or  port,  terminal  or 
port  storage,  whar£age  and  handling  chargas, 
insurance,  agents,  commissions,  export  sides 
documentation  and  service,  and  exiwrt  sales 
financing); 

c.  information  about  U.S.  and  fneign 
legislation  and  regulations  affecting  sales  of 
Products  to  Export  Markets; 

d.  information  about  the  price,  quantity, 
and  delivery  dates  of  Products  supplied  by 
IM4IA  Mendiers  for  export  through  DMIA's 
Export  Trade  Facilitation  Services; 

e.  information  about  terms  and  conditioas 
of  contracts  for  sales  of  Products  in  the 
Export  Markets  to  be  considered  by  DMIA 
Members,  including  specifications  from 
particular  customers  as  well  as  customary 
terms  and  conditions; 

L  information  about  DMIA's  international 
marketing  efforts  and  promotional  activities 
regarding  Products  undertaken  by  DMIA  on 
behalf  of  its  Members; 

g.  information  about  orders  for  Products 
received  by  DMIA;  and 

h.  information  about  the  independent 
export  operatfons  of  DMIA  Members 
regarding  Products,  including  but  not  limited 
to,  sales  and  distribution  networics 
established  by  DMIA  Members,  and  prior 
export  sales  (including  foreign  customer  and 
export  price  information). 

6.  Jointly  sponsor  promotional,  sales 
and  marketinjg  efforts  aimed  at 
developing  existing  or  new  Export 
Maricets  for  Products. 

7.  Provide  through  DMIA  Export 
Trade  Facilitation  Services  to  assist  the 
export  of  Membera'  Products. 

8.  Share  among  the  Membera,  on  the 
basis  of  each  Member's  proportionate 
supply  of  Product  for  a  particular  export 
transaction,  the  net  revenue  resulting 
from  such  export  sale  of  Products 
through  DMIA,  and  the  cost  of 
associated  Export  Trade  Facilitation 
Services. 


9.  Select  a  Member  to  negotiate  and 
arrange  for  transportation  of  Products. 

10.  Reimburse  through  DMIA  the 
transport  costs  expended  by  the  Member 
responsible  for  transporting  the 
Products  for  a  particular  ex{>ort  sale 
transacted  through  DMIA's  clearing 
services,  where  such  transport  costs  are 
shared  by  the  Membere  proportionate  to 
the  quantity  of  the  Product  that  each 
Member  supplies  for  that  particular 
export  transaction. 

11.  Meet  to  engage  in  the  activities 
described  in  paragraphs  one  through  ten 
above. 

12.  Utilize  staff  of  the  Wisconsin 
Federation  of  Cooperatives  or,  as  needed 
the  staff  of  a  Men^wr  coopoative  to 
implement  the  activities  described  in 
paragraphs  one  through  eleven  above. 

13.  Refuse  to  provide  export  clearing 
services  for  Products  and  participation 
in  the  other  activities  described  in 
paragraphs  one  through  twelve  above  to 
non-memben. 

14.  DMIA  may  conduct  the  above 
mentioned  E^qport  Trade'Activities 
provided,  however,  that: 

a.  each  DMIA  Member  shall  independentiy 
determine:  (1)  wfaetho'  to  participate  in  any 
particular  export  sale,  and  (2)  the  quantity  of 
a  Product  th^  Member  will  make  available 
for  sale  in  the  Export  Markets;  and 

b.  in  the  event  of  an  overcommitment  of 
the  Products  bom  the  Members,  DMIA  may 
have  subsequent  communications  with 
Members  who  have  made  commitments  to 
reduce  the  quantities  committed  to  meet  the 
amount  of  the  Products  needed. 

Terms  and  Conditions  of  Certificate 

(a)  Except  as  provided  in  paragraph 
5(b)  of  Export  Trade  Activities  and 
Methods  of  Operation,  neither  DMIA 
nor  any  member  shall  intentionally 
disclose,  to  any  other  Member  any 
information  about  its  costs,  output, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  domestic  ordera.  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies  or  methods 
that  is  not  already  generally  available  to 
the  trade  or  public. 

(b)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments.  A  member  may  withdraw 
from  coverage  under  this  Certificate  at 
any  time  by  giving  written  notice  to 
DMIA,  a  copy  of  whicn  DMIA  shall 
promptly  transmit  to  the  Departments  of 
Commerce  and  Justice. 

(c)  DMIA  and  its  membera  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  b^alf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 


Secretary  of  Conunerce  will  request 
such  infonnation  or  documents  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerce  believes  that  the 
infonnation  or  documents  are  required 
to  determine  that  the  Export  Trade. 
Export  Trade  Activities,  and  Methods  of 
Operation  of  a  person  protected  by  this 
Certificate  of  Review  continue  to 
comply  with  the  standards  of  section 
303(a)  of  the  Act 

Membera  (Within  the  Meaning  of 
Section  325.2(1)  of  the  Regulations) 

Land  O'Lakes.  Inc.,  Minneapolis,  MN; 
Foremost  Farms  USA,  Baraboo,  WI; 
Mid- America  Dairymen.  Inc.. 
Springfield.  MO;  Ellsworth  Cooperative 
Creamery  Association.  Ellsworth.  WI; 
Darigold  Farms.  Seattle.  WA;  Associated 
Milk  Producera.  Inc.  (AMPI).  Aiiington, 
TX;  Alto  Dairy  Cooperative,  Waupun, 
WI;  Swiss  VaUey  Farms.  Co..  Davenport, 
lA;  Firat  District  Association,  Litchfield, 
MN;  and  Dairymen's  Cooperative 
Creamery  Association,  Tulare.  CA. 

Protection  Provided  by  Certificate 

This  Certificate  protects  DMIA,  its 
Membera,  and  their  directon.  officera, 
employees  and  agents  acting  on  their 
behalf,  from  private  treble  damage 
actions  and  governmental  criminal  and 
civil  suits  under  U.S.  federal  and  state 
antitrust  faws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
imtil  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
DMIA  or  its  Mmnbera  from  *»"g*g*"g  in 
conduct  not  specified  in  this  Cwtificate. 
but  such  conduct  is  sul^ect  to  the 
normal  application  of  the  antitrust  laws. 
Notwithstanding  the  preceding 
sentence,  nothing  in  this  Certificate 
shall  reduce,  diminish  or  otherwise 
affact  DMIA's  or  its  membera  ri^ts  and 
protections  undw  existing  law, 
including  the  Cooperative  Marketing 
Act  of  1926.  7  U.S.C  Section  455  and 
the  Capper-Volstead  Act.  7  U.S.C 
Section  291. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  DMIA  by  the  Secretary  of 
Commerce  with  the  conctirrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
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or  implicitly,  an  endorsement  or 
opinion  by  the  United  States 
Government  concerning  either  (a)  The 
viabiUty  or  quality  of  the  business  plans 
of  DMIA  or  its  Members  or  (b)  the 
legality  of  such  business  plans  of  DMIA 
or  its  Members  under  the  laws  of  the 
United  States  (other  than  as  provided  in 
the  Act)  or  under  the  laws  of  any  foreign 
country. 

The  application  of  this  Certificate  to 
conduct  in  export  trade  where  the 
United  States  Government  is  the  buyer 
or  where  the  United  States  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition),"  50  Fed.  Reg.  1786  (January 
11, 1985). 

In  accordance  with  the  authority 
granted  under  the  Act  and  Regulations, 
this  Export  Trade  Certificate  of  Review 
is  hereby  granted  to  DMIA. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Dated:  April  25, 1997. 
W.  Dawn  Bniby. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  97-11288  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Regulations  Governing  the  Small  Take 
of  Marine  Mammals 

ACTION:  Proposed  collection:  Comment 
request. 

SUMMARY:  The  Department^f 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Jtme  30, 1997. 

OWWCBKB:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Fonns  Clearance  Officer.  Department  of 
Commerce.  Room  5327, 14th  and 


Constitution  Avenue,  NW.,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Kenneth  HoUingshead, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring.  MD 
20910  (301-713-2055). 

SUPPt.BNENTARY  INFORMATION: 

I.  Abstract 

The  harassment,  injury  or  death  of 
marine  mammals  is  prohibited  by  the 
Marine  Mammal  Protection  Act 
(MMPA),  unless  permitted,  exempted, 
or  otherwise  authorized.  Provided  the 
taking  (harassment,  injury,  mortality)  is 
negligible,  maritime  activities  that  result 
in  the  incidental  taking  of  marine 
mammals  need  an  authorization  under 
the  MMPA  to  avoid  prosecution  under 
the  MMPA.  The  Act  requires  applicants 
to  submit  information  justifying  the 
authorization.  The  MMPA  tdso  requires 
monitoring  and  reporting  on  marine 
mammal  interactions  with  the  activity. 

n.  Method  of  Collection 

No  forms  are  used.  Applications  and 
reports  follow  guidelines  in  the 
regulations  or  established  with 
authorizations. 

m.  DaU 

Oh4B  Number:  0648-0151. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Anyone,  other  than 
commercial  fishermen,  conducting 
activities  that  could  result  in  an 
incidental  take  of  marine  mammals.  The 
most  common  applicants  are  university 
researchers,  oil  and  gas  exploration 
companies,  and  Federal  agencies. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Time  Per  Response:  60 
hours  (requests  for  regulations  average 
483  hours,  applications  for  Letters  of 
Authorization  average  3  hours, 
applications  for  Incidental  Harassment 
Authorizations  average  200  hours,  and 
reports  range  from  30-150  hours  a 
response  (depending  upon  the 
complexity  of  the  activity). 

Estimated  Total  Annual  Burden 
Hours:  3,076. 

Estimated  TotatAtmual  Cost  to 
Public:  $0  (no  material  or  equipment 
will  need  to  be  purchased  to  provide 
information). 

IV.  Reqoeat  tat  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  24. 1997. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc  97-11261  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptierie 
Administration 

P.D.  042197B] 

Environmental  Impact  Statement  (EiS) 
for  the  Proposed  Consolidation  of 
NOAA  Faculties  in  Juneau.  AK 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Supplemental  Draft  Environmental 

Impact  Statement  (SDEIS). 

SUMMARY:  NOAA  announces  its 
intention  to  prepare  an  SDEIS  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  for 
the  proposed  consolidation  of  NOAA/ 
NMFS  Cacilities  in  )uneau.  AK.  The 
University  of  Alaska  may  also  jointly 
develop  facilities  as  part  of  the  proposed 
consolidation.  NOAA  will  be 
considering  five  alternatives  in  the 
SDEIS:  No  action,  expand  Auke  Bay 
Laboratory,  North  Mendenhall  site, 
Auke  Cape  site,  and  the  new  Lena  Point 
site.  The  purpose  of  issuing  a  SDEIS  is 
to  evaluate  an  additional  project  siting 
alternative  at  Lena  Point  in  the  City  and 
Borough  of  )uneau,  AK. 
DATES:  Written  comments  on  the  intent 
to  prepare  a  SDEIS  will  be  accepted  on 
or  before  June  2, 1997.  Scoping  meetings 
are  scheduled  as  follows: 

1.  May  21, 1997. 1  p.m..  Federal 
Building,  Juneau.  AK. 


2.  May  21. 1997.  5  p.m..  Travel  Lodge, 
Juneau,  AK. 

3.  May  22, 1997,  5  p.m..  Chapel  by 
The  Lake,  Juneau,  AK. 
ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts  should  be  sent  to  John  Gorman, 
Responsible  Program  Manager,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau. 
AK.  99802-1668  or  to  Robb  Cries, 
Contract  Office  Technical 
Representative,  NOAA,  Facilities  and 
Logistics  Division,  7600  Sand  Point  Way 
NE,  BIN  C15700.  Seattle,  WA  98115. 

Scoping  meetings  will  be  held  as 
follows: 

1.  Scoping  Session  for  Agencies — 
Wednesday.  May  21. 1997. 1-4  p.m..  4th 
floor,  Federal  Building,  709  West  9th 
Street.  Juneau.  AK.  (Note:  security 
screening  is  necessary  for  access  to  the 
Federal  Building.) 

2.  Public  Scoping  Session — 
Wednesday,  May  21. 1997.  5-7  p.m. 
open  house,  7-9  p.ni.  formal  public 
scoping  comments.  Travel  Lodge,  9200 
Glacier  Highway,  Juneau,  AK. 

3.  Public  Scoping  Session — ^Thursday. 
May  22, 1997,  5-7  p.m.  open  house,  7- 
9  p.m.  formal  public  scoping  comments, 
Chapel  by  The  Lake.  11024  Auke  Lake 
Way,  Juneau,  AK. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Gorman,  907-586-7641  or  Robb  (kies, 
20&-526-6018. 

SUPPLEMENTARY  MFORMATION:  The 
proposed  action  involves  consolidation 
of  NOAA/NMFS  office,  laboratory,  and 
enforcement  facilities  in  Jimeau.  AK. 
The  University  of  Alaska  may  also 
jointly  develop  fiMnlities  as  part  of  the 
prop<»ed  consolidation.  NOAA 
operations  are  currently  in  four  space 
assignments  in  the  Federal  Biulding  and 
at  an  aging  overcrowded  Commerce- 
owned  laboratcny  facility  (Auke  Bay 
Laboratory).  The  NOAA/NMFS  portion 
of  the  facility  would  be  about  91.628  net 
square  ft  (8,512.5  square  meters  (m)}  in 
size.  With  the  addition  of  Lena  Point. 
NOAA/NMFS  will  be  considering  five 
alternatives  in  the  SDEIS:  No  action, 
expand  Auke  Bay  Laboratory.  North 
Mendenhall  site,  Auke  Cape  site,  and 
the  new  Lena  Point  site.  Proposed 
actions  will  also  be  evaluated  with  and 
without  the  University  of  Alaska  being 
part  of  the  project  Approximately  273 
NOAA/NMFS  related  personnel  would 
be  housed  in  the  consolidated  facilties. 
The  Univenity  of  Alaska  School  of 
Fisheries  and  Ocean  Sciences  is 
interested  in  collocating  22,000  net 
square  ft  (2,044  square  m)  of 
Uixnatories.  dasnooms.  and  office        • 
space  with  NOAA/NMFS  at  Auke  Cape, 
llie  Univefsity  of  Alaska  space  would 
house  about  90  foculty.  staff,  and 


students.  NOAA/NMFS  has  received 
numerous  comments  on  the  DEIS  issued 
in  September  1996.  Many  of  the 
comments  provided  usefiil  information 
and  will  be  responded  to  in  the  final 
enviroiunental  impact  statement 
Therefore,  there  is  no  need  to  resubmit 
comments  on  the  September  1996  DEIS. 
NOAA/NMFS  will  accept  comments  as 
part  of  the  SDEIS  for  evaluation  and 
response  in  the  final  enviroiunental 
impact  statement  NOAA/NMFS  is 
especially  interested  in  receiving 
comments  on  the  new  Lena  Point 
alternative  site,  which  will  be  useful  in 
the  agency  decision  making  process. 
Additional  details  on  the  meetings  mqU 
be  published  in  the  local  newspaper. 

Special  Aocammodations 

This  meeting  is  physically  accessible 
to  people  with  disabUities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  John 
Gorman  or  Robb  Gries  (see  ADDRESSES) 
at  least  5  days  prior  to  meeting  date. 

Dated:  April  25. 1997. 
Nancy  Foalar, 

Deputy  Assistant  AdndnUltratorfm  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doa  97-11364  Piled  4-30-97;  8:45  am] 
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DEPARTMBIT  OF  DEFENSE 

Oflloa  of  tlw  Secretary  of  Defense 

Dalllstic  MissHa  Dafanaa  Advlaofy 
Commlttaa 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Ballistic  Missile  Defisnse 
(BMD)  Advisory  Committee  will  meet  in 
closed  sessfon  in  Colorado  Springs. 
Colorado,  on  May  12-13, 1997. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense,  throuf^  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  by 
5  U.S.C  Appendix  n.  it  is  hereby 
detnmined  that  this  BMD  Advisory 
Conunittee  meeting  concerns  matters 
listed  m  5  U.S.C.  552b(cHl).  and  that 
accotdin^y  this  meeting  will  be  closed 
to  the  pid^lic. 


Dated:  April  25, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaisim 
Officer.  Department  of  Defense. 
[FR  Doc.  97-11301  FUed  4-30-97;  8:45  anU 
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DEPARTMBIT  OF  DEFENSE 

Ofnoe  of  ttie  Secretary 

Dsfsnas  Partnership  Council  Mealing . 

AGENCY:  Department  of  Defense,  Defense 
Qvilian  Persoimel  Management  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defsnse  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  the  proposed 
amendments  to  the  Council's  by-lawrs 
and  other  matters  related  to  the 
enhancement  of  Labor-Management 
Partnerships  throughout  DoD. 

DATES:  The  meeting  is  to  be  held  May 
28, 1997,  in  room  1E801,  Confsrence 
Room  7,  the  Pentagon,  from  1:00  p.m. 
until  3KN)  pan.  Conunents  should  be 
received  by  May  19, 1997,  in  order  to  be 
considered  at  the  May  28  meeting. 


We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Ofwiskoat  the  address  shown  below. 
Seeting  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  caU  the  below  listed  telephone 
niunber  to  obtain  instructions  fm  entry 
into  the  Poitagon.  Handic^ped 
individuals  wrishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 


FOR  FURTHER  WronMATK)N  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
%anch.  Field  Advisory  Services 
Division,  Defense  Qvilian  Posonnel 
Management  Service,  1400  Key  Blvd., 
Suite  B-200,  Arlington.  VA  22209- 
5144.  (703)  696-6301.  ext  704. 

Dated:  ^xil  25, 1997. 
PaUdaI.To|ipii«s. 
AhemateOSDFedaalRegistarLiaistm 
Officer,  Departawnt  of  Defense. 
(FR  Doc.  97-11303  Piled  4-30-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offlca  of  ttw  Secretary 

National  Defense  Panel  Meeting 

AGENCY:  DoD,  National  Defense  Panel. 
ACTION:  Notice. 

summary:  This  notice  sets  for  the  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  May  5  and  6, 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463,  as  amended  [5  U.S.C.  App. 
n.  (1982)1,  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
from  0830-1700,  May  5  and  6, 1997  in 
order  for  the  Panel  to  discuss  classified 
materiaL 

DATES:  May  5  and  6. 1997. 


I:  Suite  624, 1931  Jefferson 
Davis  Hwy,  Arlington  VA. 

SUPPLEMBTTARY  MFONMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 

mOPOKD  SCHEDULE  AND  AGENDA:  The 

National  Defense  Panel  will  meet  in 
closed  session  firom  0830-1700  on  May 
S  and  6, 1997.  The  meeting  will  be  held 
at  Suite  624, 1931  Jefierson  Davis 
Highvray.  Arlington,  VA.  During  the 
closed  sessions  the  Panel  will  be 
presented  a  siunmary  of  the 
Quadrennial  Defense  Review  (QDR)  (to 
include  classified  portions  of  the  QDR) 
and  discuss  the  NDP's  response  for 
inclusion  into  the  Secretary  of  Defense's 
may  15, 1997  report.  The  NDP  staff  will 
provide  presentations  that  will  be  used 
by  the  panel  to  formulate 
recommendations  in  the  areas  of  the 
QDR  required  by  the  implementing 
legislation.  This  notice  is  late  due  to  the 
delay  in  receiving  the  Secretary  of 
Defense  draft  report  which  is  due  to 
Congress  by  May  15, 1997. 

TOR  FURTHER  aVORMATION  CONTACT: 

Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 


Dated:  April  25. 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  ofDefen^. 

|FR  Doc  97-11302  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Privacy  Act  of  1974;  Systsm  of 
Racofds 

agency:  Office  of  the  Secretary,  DOD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary 
proposes  to  add  a  routine  use  to  an 
existing  system  of  records  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  June  2, 1997, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 


I:  Send  comments  to  the  OSD 
Privacy  Act  Coordinator,  Records 
Section.  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives.  1155  Defense  Pentagon. 
Washington,  DC  20301-1155. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 

DSN  225-0970. 

SUPPLBMENTARY  INFORMATION:  The 
complete  inventory  of  Office  of  the 
Secretary  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  have  been  published 
in  the  Federal  Regialer  and  are  available 
from  the  address  above. 

The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  April  23. 
1997,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130.  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996,  (61  FR  6427.  February 
20. 1996). 


Dated:  April  25, 1997. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  06 

SYSTBUNAME: 

Persian  Gulf  Veterans  Illnesses  Files 
(April  11.  1997.  62  FR  17788). 

CHANQES: 


CATEOOHEtOF 


MTMESVCraM: 


ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBI,  MCLUOMQ  CATEQOMES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  the 
Department  of  Veterans  Affairs  for  use. 
in  conjuction  with  the  Persian  Gidf 
Health  Registry,  to  permit  investigative, 
scientific,  medical  and  other  analysis 
regarding  possible  causes,  symptoms, 
diagnoses,  treatment,  and  other 
characteristics  pertinent  to  Gulf  War 
Illnesses.' 


DHA  06 

SYSTEMNAME: 

Persian  Gulf  Veterans  Illnesses  Files. 

SYSTEM  LOCATKM: 

Department  of  Defense  Persian  Gulf 
Veterans  Illnesses  Investigative  TeaM, 
5205  Leesburg  Pike,  Falls  Church,  VA 
22041-3881;  and  Assistant  Secretary  of 
Defense  (Health  Affairs).  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 

Comprehensive  Clinical  Evaluation 
Program,  5205  Leesbiug  Pike,  Skyline  1, 
Suite  1135.  Falls  Church.  VA  22041- 
3802. 

Commapder.  U.S.  Army  Center  for 
Health  Promotion  and  Preventive 
Medicine.  ATTN:  MCHB-DE-HR, 
Aberdeen  Proving  Groimd.  MD  21010- 
5422. 

U.S.  Army  Joint  Services  Support 
Group.  7798  Cissna  Road,  Suite  101, 
Spru^^eld,  VA  22150-3197. 

Naval  Health  Research  Center. 
Division  of  Clinical  Epidemiology,  271 
Catalina  Boulevard.  Barracks  Building 
322,  San  Diego.  CA  92152-5302. 

CATEQORKS  OF  MNVKMiALS  COVERED  BY  THE 

SYSTEM: 

Individuals  who  served  in  Operation 
Desert  Storm  and/or  Operation  Desert 
Shield  who  feel  they  may  have  been 
exposed  to  biological,  chemical,  disease, 
or  environmental  agents.  Those 
individuals  may  contact  the  Persian 
Gulf  Veterans  Illnesses  Investigative 
Xeam  by  dialing  1-800-472-6719  to 
report  experiences  of  unusual  illness  or 
health  conditions  following  service 
during  the  Persian  Gulf  conflicL 


Records  consist  of  individual's  name. 
Social  Security  Number  or  service 
number,  last  Imown  or  current  address, 
occupational  information,  date  and 
extent  of  involvement  in  Persian  Gulf 
military  opmations,  porceived  exposure 
information,  mediod  treatment 
information,  medical  history  of  subject, 
and  other  documentation  of  reports  of 
possible  exposure  to  biological, 
chemical,  disease,  or  environmental 
agents. 

The  system  contains  information  from 
unit  and  historical  records  and 
information  provided  to  the  Department 
of  Defense  by  individuals  with  first- 
hand knowledge  of  reports  of  possible 
biological,  chemical,  disease,  or 
environmental  incidents. 

Information  from  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possibly  related  to  sovice 
in  the  Persian  Gulf  is  also  included. 
Records  include  those  documents,  files, 
and  other  matter  in  the  medical, 
operational,  and  intelligence 
conununities  that  could  relate  to 
possible  causes  of  Persian  Gulf  War 
Veterans  illnesses. 

Records  of  ttiagnrMiHr  and  treatment 
methods  pursued  on  subjects  following 
reports  of  possible  incidental  exposure 
are  also  included  in  this  system. 

AUTMORmr  FOR  MASITBtANCE  OF  THE  system: 

10  U.S.C  131, 10  U.S.C.  136.  and  E.O. 
9397  (SSN). 

punFoec(>): 

Records  are  collected  and  assembled 
to  permit  investigatiye  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  disease,  or 
environmental  agents  incident  to  service 
in  the  Persian  Gidf  War  and  to  conduct 
scientific  or  related  studies  or  medical 
follow-up  programs. 


symptoms,  diagooses,  treatment,  and 
other  characteristics  pertinent  to  Gulf 
War  Illnesses. 

To  the  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses  for  purposes  of  carrying  out 
those  functions  as  set  forth  in  Executive 
Orders  12961  and  13034  at  such  further 
Order  as  directed  by  the  President 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSCs  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCKS  AND  PRACnCCS  FOR  SrORMQ, 
RETMEVMG,  AOCCSSBIQ,  RETAaMO,  AND 
OnPOSBIQ  OF  REOOROe  ai  THE  STSTBl: 

STORAOE: 

Paper  records  are  maintained  in  file 
folders;  electronic  records  are  stored  on 
magnetic  media;  microfilm/microfiche 
are  maintained  in  appropriate  storage 
containers. 

RETRKVAaUTY: 

Records  are  retrieved  by  case  number, 
name.  Social  Security  Number  or 
service  number. 

SAFEQUAROS: 

Access  to  arees  vdwre  records 
maintained  is  limited  to  authorized 
persoimel.  Arees  are  protected  by  access 
control  devices  during  working  hours 
and  intrusion  alarm  devices  during  non- 
duty  hours. 


system  of  records  should  address 
%vritten  inquiries  to  the  Director,  Penian 
Gulf  War  Veterans  ninesaes 
Investigative  Team,  Suite  810. 5205 
Leesbuig  PijfB.  Falls  Church.  VA  22041- 
3881,  or  to  the  Assistant  Seczetuy  of 
Defense  (Health  Afiyis).  1200  Oefsnae 
Pentagon,  Washington,  DC  20301-1200. 


ROUTSC  USES  OF  RECORDS  MASfTABCD  M  THE 
SYSTEM.  MCURNNQ  CATEQORBS  OF  U8S«  AND 
FURP08CS  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  SU.S.C 
552a(b>  of  the  Privacy  Act,  these  records 
or  infocBietion  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

To  die  Depertment  of  Veterans  Affairs 
and  the  Soc^  Security  Administration 
for  appropriate  consideration  of 
individoal  claims  (at  benefits  for  which 
that  agency  is  responsible. 

To  the  Department  of  Vetoans  AfEairs 
for  use,  in  conjuction  with  the  Persian 
Gulf  Health  Registry,  to  permit 
investigative,  scientific,  medical  and 
other  analysis  regarding  possible  causes. 


Files  will  be  retained  pomanently. 
They  will  be  maintained  in  the  custody 
of  the  Persian  Gulf  Veterans  Illnesses 
Investigative  Team  imder  the  oversight 
of  the  Assistant  Secretary  of  Defense 
(Health  AfEairs)  until  completion  of  the 
Team's  investigative  mission.  Upon 
<ii«linnriing  of  Uie  Team,  custody  of  the 
records  vdll  be  transferred  to  OASD(HA) 
whme  they  will  be  held  for  five  3rears, 
«nH  then  transferred  to  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAQERM  AND  ADDRESS: 

Assistant  Secretary  of  Defense  (Health 
AfiEsirs).  1200  Defense  Pentagon, 
Washington.  DC  20301-1200. 


NUIWKATIONI 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Persian  Gulf  War  Veterans  Illnesses 
Investigative  Team,  Suite  810, 5205 
Lemburg  Pike,  Falls  Church,  VA  22041- 
3881,  or  to  the  Assistant  Secretary  ot 
Defense  OHeelth  Affairs).  1200  Defense 
Pentagon,  Washington.  DC  20301-1200. 


The  DSD's  rules  for  accessing  records, 
for  contesting  contents  and  ^>pealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  i 


Information  is  from  the  individuals 
themselves,  vritnesses  to  a  possible 
agent  event,  heeltfa  care  providers  who 
have  evaluated  ^htients  with  illnesses 
possibly  related  to  service  in  the  Persian 
Gulf,  as  well  as  extracts  from  historical 
records  to  include:  personnel  files  and 
lists,  unit  histories,  medical  records, 
and  related  sources. 


I  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  97-11304  Filed  4-30-07;  S:45  am) 

lOOOCI 


DEPARTMENT  OF  DEFENSE 
Dapartmant  of  ttM  Air  Fore* 
Propoaad  Collaction;  Commant 


Individuals  seeldng  access  to  records 
about  themselves  mntaiiiBd  in  this 


AOBICV:  Department  of  the  Afr  Force, 

DOD. 

ACTION:  Notice. 

In  cranpliance  with  Section 
3502(cX2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Associate 
Director  for  Civil  Aviation,  Directorate 
of  Opoations  and  Training,  announces 
the  proposed  reinstetement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  The 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  infimnation 
collection;  (b)  ways  to  enhance  the 
quality,  utility,  and  cluity  of  the 
infraination  to  be  collected;  and  (c) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
inrh"*'"e  through  the  use  of  automated 
collection  techidques  or  other  forms  of 
inframation  technology. 
DATES:  Consideration  %rili  be  ^ven  to  all 
comments  received  by  June  30. 1997. 
AOOREMES:  Written  comments  and 
recommendations  on  the  proposed 

intnrnyiHnn  mllartitm  iihniild  ha  sant  to 
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HQ  USAF/XCX>-CA.  1480  Air  Force 
Pentagon.  Washington  DC  2033&-1430. 
KM  FURTMER  WTOIWUTIOH  CONTACT:  To 
request  more  infonnation  on  this 
proposed  information  collection  at  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
(703)  697-5967. 

Title,  Associated  Form,  and  OMB 
Number  Civil  Aircraft  Certificate  of 
Insurance,  DD  Form  2400,  OMB  Number 
0701-0050:  Civil  Aircraft  landing 
Pennit,  DD  Form  2401,  OK4B  Niunber 
0701-0050;  and  DD  Form  2402,  Civil 
Aircraft  Hold  Harmless  Agreement, 
OMB  Number  0701-0050. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  to  ensure  that 
the  security  and  operational  integrity  of 
military  airfields  are  maintained;  to 
identify  the  aircraft  operator  and  the 
aircraft  to  be  operated;  to  avoid 
competition  with  the  private  sector  by 
establishing  the  purpose  for  use  of 
military  ai^elds;  and  to  ensure  the  US 
Government  is  not  held  liable  if  the  civil 
aircraft  becomes  involved  in  an  accident 
or  incident  while  using  military 
airfields,  Cacilities,  and  services. 
Caroljii  A.  IniMfttni. 
Air  Force  Federal  Register  Liaiaon  Officer. 
(FR  Doa  97-11267  Filed  4-30-97;  8:45  am] 
OOOC  »«-•*-» 


DEPARTMENT  OF  DEFENSE 
uvpflnnwni  oi  mv  mvy 
D^ARTMENT  OF  ENERGY 


Reconl  of  DedekMi  fore  Dm 
Cfinlalnar  Smiein  for  the 

^^  ^a^_-^j  f»—  ■■■#  *-a m^^— 

Off  Nflw  spvin  rmcw 


Fuel 


Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969;  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures,  40 
CFR  Parts  1500-1508;  Chief  of  Naval 
Operations  Environmental  and  Natural 
Resources  Program  Manual,  OPNAV 
Instruction  5090.  IB;  and  the 
Department  of  Energy  NEPA  regulations 
(10  CFR  Part  1021);  the  Department  of 
the  Navy  and  the  Department  of  Energy, 
as  a  Cooperating  Agency,  announce 
their  decisions  reguding  the  location  of 
temporary  dry  storage  facilities  for  naval 
spent  nuclear  fuel  and  special  case 
waste  at  the  Idaho  National  Engineering 
and  Enviroiunental  Laboratory  (INEEL). 
The  need  for  these  decisions  was 
identified  in  the  final  Environmental 
Impact  Statement  for  a  Container 
System  for  the  Management  of  Naval 


Spent  Nuclear  Fuel  (EIS)  dated 
November  1996.  The  Department  of 
Energy  (DOE),  which  participated  as  a 
cooperating  agency,  formally  adopted 
that  final  EIS  on  October  9,  1996 
(designated  as  DOE/EIS-0251).  The 
need  for  the  decisions  was  also 
identified  in  the  first  Record  of  Decision 
(ROD)  (62  FR  1095,  January  8, 1997)  for 
that  EiS,  in  which  the  Department  of  the 
Navy  and  the  Department  of  Energy 
announced  their  decision  regarding 
selection  of  a  dual-purpose  canister 
system  for  the  loading,  storage, 
transport,  and  possible  disposal  of  naval 
spent  nuclear  foal  following 
examination. 

In  this  second  ROD,  the  Navy  and 
DOE  announce  their  decision  that  the 
naval  spent  nuclear  foel  which  is,  or 
which  will  be,  stored  at  the  Idaho 
Chemical  Processing  Plant  (ICPP)  will 
be  loaded  into  dual  purpose  canisters  at 
the  Naval  Reactors  Facility  (NRF).  Both 
the  ICPP  and  the  NRF  are  located  on  the 
INEEL  in  southeastern  Idaho.  The  Navy 
and  DOE  also  announce  the  additional 
decision  that  aU  dual  purpose  canisters 
loaded  with  naval  spent  nuclear  foel 
and  special  case  waste  will  be  stored  at 
a  site  adjacent  to  the  Expended  Core 
Facility  (ECF)  at  the  NRF.  The  storage  of 
these  canisters  containing  naval  spent 
nuclear  foel  at  the  NRF  will  occur 
regardless  of  whether  the  contained  foel 
had  previously  been  stored  at  the  ICPP, 
or  had  been  received  at  INEEL  before  or 
after  the  dry  storage  Cacility  at  the  NRF 
commenced  operations.  This  Record  of 
Decision  neither  decides  nor  presimies 
that  naval  special  case  waste  will  be 
shipped  to  a  geologic  repository  or  a 
centralized  interim  storage  facility  as 
will  naval  spent  nuclear  foel. 
AOIMEnES:  Copies  of  the  final  EIS  and 
other  information  related  to  this  second 
Record  of  Decision  or  the  first  Record  of 
Decision  are  available  in  the  public 
reading  rooms  and  libraries  identified  in 
the  Navy's  Federal  Segister  notice  that 
announced  the  availability  of  the  Final 
EIS  (61  FR  59423,  November  22, 1996). 
For  further  information  on  the  Navy's 
utilization  of  a  dry  storage  container 
system  for  naval  spent  nuclear  foel,  or 
to  receive  a  copy  of  the  final  EIS  and  the 
first  ROD.  contact  William  Knoll. 
Department  of  the  Navy,  Code  NAVSEA 
08U,  2531  Jefferson  Davis  Highway. 
Arlington,  VA  22242-5160,  (703)603- 
6126.  For  information  on  the  DOE's 
NEPA  process,  please  contact  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  D.C.  20585.  (202)586-4600 
or  leave  a  message  at  1-800-472-2756. 


Introdnctkm 

More  than  40%  of  the  Navy's 
principal  combatant  warships  are 
nuclear  powered.  Since  1955.  U.S. 
nuclear  powered  warships  have  steamed 
safely  more  than  one  hundred  ten 
million  miles  and  accumulated  over 
4,800  reactor  years  of  safe  operation. 
Continued  operation  of  the  Navy's 
nuclear  powered  warships  remains  a 
vital  element  of  the  Navy's  ability  to 
fulfill  its  national  security  mission  in 
support  of  our  nation's  defanse. 

The  Navy  creates  spent  nuclear  fuel 
through  the  operation  of  its  nuclear 
powered  wrarships  and  training  reactors. 
When  a  wrarship  is  refoeled  for 
continued  service  or  is  defoeled  because 
it  is  being  inactivated,  its  spent  nuclear 
foel  is  removed  at  a  shipyard.  Similarly, 
naval  spent  nuclear  foel  is  removed 
from  afloat  and  land-based  training 
reactors  when  they  are  refoeled  or 
deactivated.  In  all  cases,  the  naval  spent 
nuclear  foel  is  transported  to  the  INEEL 
in  southeastern  Idaho  where  it  is 
examined  at  the  Expended  Core  Facility 
(ECF)  located  at  the  Naval  Reactors 
Facility  (NRF).  This  examination  is 
essential  to  verify  the  performance  of 
current  naval  nuclear  foel  and  to 
support  the  effort  to  design  naval  fuel 
with  longer  lifetimes.  After 
examination,  the  naval  spent  nuclear 
foel  is  transferred  to  the  Idaho  Chemical 
Processing  Plant  (ICPP)  for  storage  in 
water  pools  pending  final  disposition. 
Currently,  there  are  approximatefy  13 
metric  tons  of  heavy  metal  of  naval 
spent  nuclear  foel  at  the  INEEL.  A  total 
of  approximately  65  metric  tons  of 
heavy  metal  of  naval  spent  nuclear  foel 
will  exist  by  the  year  2035. 

The  Navy  is  committed  to  ensuring 
that  post-examination  naval  spent 
nuclear  fuel  is  managed  in  a  feshion 
which:  (1)  facilitates  ultimate  safe 
shipment  to  a  permanent  geologic 
repository  or  centralized  interim  storage 
facility  outside  the  State  of  Idaho  once 
one  becomes  available;  (2)  protects  the 
environment  while  being  temporarily 
stored  at  the  INEEL;  (3)  is  consistent 
with  the  DOE  Programmatic  Spent 
Nuclear  Fuel  Management  and  INEL 
Environmental  Restoration  and  Waste 
Management  Programs  Final 
Environmental  Impact  Stetement  (April 
1995)  and  Records  of  Decision  datedf 
May  30, 1995  and  February  28, 1996; 
and  (4)  complies  with  the  Settlement 
Agreement/Consent  Order  among  the 
State  of  Idaho,  the  DOE,  and  the  Navy, 
which  is  discussed  in  this  I&cord  of 
Decision  under  LEGAL  AND 
REGULATORY  CONSIDERATIONS. 

Until  a  geologic  repository  or 
centralized  interim,  storage  fecility 


outside  the  Stete  of  Idaho  (discussed  in 
Section  2.8.2  of  the  final  EIS)  is 
available,  the  Navy  is  conmiitted  to  a 
nimiber  of  actions  to  ensure 
uninterrupted  operation  of  the  Navy's 
nuclear  powered  fleet  These  actions 
include  transfsr  of  all  naval  spent 
nuclear  foel  at  the  INEEL  out  of  wet 
storage  facilities  into  dry  storage, 
completion  of  a  Dry  Cell  expansion 
project  at  the  ECF,  completion  of  Hot 
Cell  fecility  upgrades  at  the  ECF, 
construction  of  an  ECF  dry  storage 
container  loading  stetion,  and 
performance  of  certain  environmental 
restoration  woriL  at  the  NRF.  The  high 
integrity  and  rugged  nature  of  naval 
spent  nuclear  foel  make  it  exceptionally 
well  suited  for  safe  transport,  storage, 
and  ultimate  disposal  after  service.  It  is 
expected  that  the  naval  spent  nuclear 
foel  will  be  stored  at  the  INEEL  until  the 
time  that  a  geologic  repository  or 
centralized  interim  storage  facility  is 
ready  to  accept  it.  and  in  any  event  not 
later  than  2035. 

To  aid  in  determining  the  dry  storage 
container  system  to  be  used  in  mnnaging 
naval  spent  nuclear  foel,  the 
Department  of  the  Navy,  with  the 
Department  of  Energy  (DOE) 
participating  as  a  cooperating  agency, 
prepared  the  final  Environmental 
Impact  Stetement  for  a  Container 
System  for  the  Management  of  Naval 
Spent  Nuclear  Fuel  (EIS)  dated 
November  1996  (61  FR  59435, 
November  22. 1996).  (The  Department 
of  Energy  formally  adopted  that  final 
EIS  and  designated  it  as  DOE/EIS-0251.) 
In  the  first  Record  of  Decision  (ROD)(62 
FR  1095)  for  that  EIS.  the  Department  of 
the  Navy  and  the  Department  of  Energy, 
as  a  cooperating  agency,  announced 
their  decision  regarding  selection  of  a 
dual-purpose  canister  sjrstem  for  the 
loading,  storage,  transport,  and  possible 
disposal  of  naval  spent  nuclear  foel 
following  examination.  The  EIS  and  the 
first  ROD  identified  that  a  decision  was 
still  needed  on  the  location(s)  for  the 
loading,  into  dual  purpose  canisters,  of 
that  naval  spent  nuclear  foei  which  is, 
or  which  will  be,  stored  at  the  Idaho 
Chemical  Processing  Plant  (ICPP).  Those 
dociiments  further  steted  that  a  decision 
was  also  needed  on  the  location(s)  for 
temporary  storage  of  the  dual  purpose 
canisters  loaded  with  naval  sppnt 
nuclear  fuel  and  special  case  waste. 


The  Navy  and  TXDE  have  detomined 
the  location  where  naval  spent  nuclear 
foel  which  is,  or  which  will  be,  stored 
at  the  ICPP  will  be  loaded  into  dual 
purpose  canisters,  and  the  location 
where  all  dual  purpose  canisters  loaded 
with  naval  spent  nuclear  fuel  and 


special  case  waste  will  be  temporarily 
stored  prior  to  the  naval  spent  nuclear 
foel  being  shipped  to  a  permanent 
geologic  repository  or  centralized 
interim  storage  fecility  outside  of  the 
Stete  of  Idaho  when  one  becomes 
available.  In  this  second  Record  of 
Decision,  the  Navy  and  DOE  announce 
the  decision  to  load  the  naval  spent 
nuclear  foel  which  is,  or  which  will  be, 
stored  at  the  ICPP,  into  dual  purpose 
canisters  at  the  Naval  Reactors  Facility 
(NRF).  Both  the  ICPP  and  the  NRF  are 
located  on  the  INEEL  in  southeastern 
Idaho.  The  Navy  and  DOE  also 
announce  the  additional  decision  that 
all  dual  purpose  canisters  loaded  with 
luval  spent  nuclear  foel  and  special 
case  waste  will  be  stored  at  a  developed 
area  on  the  INEEL  site  to  the  east  of  the 
Expended  Core  Facility  (ECF)  at  the 
NRF.  This  storage  of  canisters  loaded 
with  naval  spent  nuclear  foel  at  the  NRF 
will  occur  regardless  of  whether  the  foel 
had  previously  been  stored  at  the  ICPP, 
or  had  been  received  at  INEEL  before  or 
after  the  dry  storage  fecility  at  the  NRF 
commenced  operations.  This  location 
offers  several  important  advantages, 
including  immediate  proximity  to 
existing  foel  handling  facilities,  rail 
access,  and  trained  persoimel.  In 
addition,  use  of  the  site  adjacent  to  ECF 
eliminates  the  need  to  develop 
previously  undisturbed  areas. 
Development  of  these  undisturbed  sites 
would  incur  increased  adverse 
environmental  impacts  while  offering 
no  technical  or  other  advantage.  This 
Record  of  Decision  neither  decides  nor 
presumes  that  naval  special  case  waste 
will  be  shipped  to  a  geologic  repository 
or  a  centralized  interim  storage  facility 
as  will  naval  spent  nuclear  foel. 

When  evaluating  options  for  the 
above  decisions,  the  Navy  and  DOE 
considered  existing  fecilities  at  INEEL 
and  currentiy  undeveloped  locations 
potentially  not  above  the  Snake  River 
Aquifer.  The  technical  feasibility  of 
building  a  dry  storage  facility  within 
INEEL  at  a  point  removed  from  above 
the  Snake  River  Plain  Aquifer  was 
considered  in  the  final  E3S.  Only  two 
potential  locations  woe  identified,  one 
along  the  west  boundary  of  INEKL  and 
the  othrn  in  the  northwest  ccuim  of  the 
INEEL  reservation.  However,  analyses  in 
the  final  EIS  indicate  that  neither  of 
these  locations  is  hydrologically 
removed  from  above  the  Snake  River 
Plain  and  both  would  be  closer  to 
seismic  feults  than  existing  INEEL 
facilities.  The  Stete  of  Idaho,  in  its 
comments  on  the  Final  Environmental 
Impact  Stetement  for  a  Container 
System  for  the  Management  of  Naval 
Spemt  Nuclear  Fuel,  agreed  that  the 


seismic  disadvantages  of  these  locations 
would,  in  all  probability.-aliminate 
them  from  further  consideration. 

In  addition,  both  of  these  locations  are 
technically  less  desirable  than  locations 
at  the  NRF  and  the  ICPP.  A  facility 
located  at  either  of  these  remote  sites 
would  be  closer  to  the  site  boundaries 
(approximately  1  mile  from  the  INEEL 
boundary  at  its  closest  point)  and  the 
local  population  than  existing  INEEL 
facilities.  Environmental  impacts  would 
result  from  construction  of  a  road  and 
possibly  a  rail  spur  to  the  location  as 
well  as  construction  of  facilities  at  the 
location.  An  evaluation  of  these  areas 
indicates  that  the  development  of  a  dry 
storage  fecility  at  either  of  these  remote 
locations  mi^t  have  a  greater  impact  on 
Native  American  cultural  resources  and 
ecological  resources  than  providing  for 
dry  storage  at  a  previously  developed 
site  adjacent  to  the  ECF  at  the  NRF  or 
at  an  ICPP  site. 

A  niunber  of  factors  wwe  considered 
in  evaluating  potential  sites  at  the  NRF 
and  the  ICPP  for  loading  of  naval  spent 
nuclear  fuel  into  canisters  and  the 
storage  of  the  loaded  canisters.  These 
facton  included:  (1)  The  effort  required 
for  the  Navy  to  achieve  compliance  with 
quality  assurance  requirements,  such  as 
verification  of  individiial  spent  fuel  unit 
identity  and  condition,  recording  of 
each  spent  foel  unit's  permanent 
location  in  a  storage  canister,  and  the 
control  of  the  restdtant  records;  (2) 
minimization  of  the  number  of 
organizations  needing  to  interact  in 
connection  writh  obtaining  certifications 
for  transportetion  of  canisters  loaded 
with  nanl  spent  nuclear  foel  and  for 
the  acceptability  of  those  loaded 
canisters  for  plao«nent  in  a  permanent 
geologic  repository  or  a  centralized 
interim  storage  facility  outside  the  Stete 
of  Idaho  whcND  one  becomes  available; 
(3)  simplicity  of  procedures  and 
,  facilities  involvwl  in  loading  and 
storage  of  the  canisters;  (4)  operational 
flexibility,  since  facilities  which  would 
be  built  at  ECF  to  accommodate  the 
return  of  naval  spent  nuclear  foel  from 
the  ICPP  for  loading  into  dry  storage 
canisten  would  be  more  easily  used  to 
support  possible  foture  emergent  naval' 
spent  nuclear  foel  loading  or  unloading/ 
reloading  needs  than  fadJities  which 
had  been  built  at  the  ICPP;  (5)  die 
potential  for  delays  and  emergent 
problems  caused  by  performing  dry 
storage  canister  loadings  of  both  naval 
and  non-naval  spent  nuclear  foel  at  a 
single  facility;  (6)  the  amount  of 
ly^nHling  of  the  naval  spent  nuclear  foel 
required;  (7)  cost;  (8)  the  time  needed  to 
load  the  existing  inventory  of  naval 
spent  nuclear  foel  into  dry  storage 
canisters;  (9)  environmental 
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consequences,  which  were  nimilar  and 
small  for  both  the  NRF  and  the  ICPP 
sites,  thus  both  would  be 
environmentally  preferred  to  the  remote 
undevelof>ed  sites  considered;  and  (10) 
the  expected  condition  of  the  naval 
spent  nuclear  fuel  which  would  be 
handled  in  the  loading  process.  The 
evaluations  of  these  factors  supported 
the  selection  of  the  NRF  as  the  location 
for  loading  the  naval  spent  nuclear  fiiel 
from  the  ICPP  and  for  storage  of  loaded 
canisters. 

Mitigation 

The  DOE  and  the  Navy  have  orders 
and  regiilations  for  conduct  of  spent 
nuclear  fuel  management  operations 
and  have  adopted  stringent  controls  for 
minimising  occupational  and  public 
radiation  exposure.  The  policy  of  these 
programs  is  to  reduce  radiation 
exposures  to  as  low  as  reasonably 
achievable  (ALARA).  Singly  and 
collectively,  these  measures  minimize 
potentiiilly  significant  adverse 
enviroiunental  impacts  from  spent 
nuclear  fuel  management  activities, 
including  those  associated  with  dry 
storage.  The  Navy  and  the  DOE  have  not 
identified  a  need  for  additional 
mitigation  measures. 

Legal  and  Regulatory  Considerations 

The  first  Record  of  Decision  for  the 
DOE  Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  was  published  on  May  30, 
1995  (60  FR  28680).  On  October  17, 
1995,  the  Federal  District  Court  entered 
a  Consent  Order  that  resolved  all  issues 
related  to  the  EIS  raised  by  the  State  of 
Idaho  and  the  Governor  of  Idaho.  The 
Consent  Order  incorporated  as 
requirements  all  of  the  terms  and 
conditions  of  the  parties'  Settlement 
Agreement,  including  a  reduction  in  the 
number  of  spent  nuclear  fuel  shipments 
coming  to  the  State  of  Idaho. 

The  settlement  agreement  among  the 
State  of  Idaho,  the  U.S.  Navy,  and  the 
DOE  included  obligations  to  request 
funding  for  a  dry  storage  container 
loading  station  and  to  commence 
moving  DOE  spent  nuclear  fuel 
ciirrently  in  water  pool  storage  into  dry 
storage  by  July  1,  2003.  Proposed 
actions  by  the  Navy  will  commence 
placing  naval  spent  nuclear  fuel  into  dry 
storage  on  a  schedule  consistent  with 
that  required  of  the  DOE  in  the 
Settlement  Agreement/Consent  Order 
and  will  be  in  full  compliance  with  the 
requirements  of  that  agreement. 

No  on-site  land  use  restrictions  due  to 
Native  American  treaty  rights  would 


exist  for  any  of  the  alternatives.  The 
INEEL  site  does  not  lie  within  any  of  the 
land  boundaries  established  by  the  Fort 
Bridger  Treaty. 

The  Department  of  the  Navy  and  DOE 
are  mandated  to  comply  with  various 
laws,  regulations  and  other 
requirements  applicable  to  the 
management  of  naval  spent  nuclear  fuel. 
The  Department  of  the  Navy  Final 
Environmental  Impact  Statement  for  a 
Container  System  for  the  Management 
of  Naval  Spent  Nuclear  Fuel,  in  Chapter 
8,  identifies  the  major  applicable  laws 
and  regulations.  The  selected  dry 
storage  loading  and  temporary  storage 
locations  provide  for  compliance  with 
these  and  other  applicable  laws  and 
regulations  governing  actions  within  the 
Navy's  and  DOE's  responsibilities. 

Public  Involvement 

On  October  24,  1994,  the  DOE 
published  a  Notice  of  Intent  in  the 
Federal  Register  (59  FR  53442)  to 
prepare  an  EIS  for  a  multi-purpose 
canister  system  for  the  management  of 
civilian  spent  nuclear  fuel.  As  part  of 
the  public  scoping  process,  the  scope  of 
the  EIS  for  the  multi-purpose  canister 
system  was  broadened  to  include  naval 
spent  nuclear  fiiel.  This  determination 
was  included  in  the  Implementation 
Plan  whose  availability  was  announced 
in  the  Federal  Register  on  August  30, 
1995  (60  FR  45147).  However.  DOE 
halted  its  proposal  to  fabricate  and 
deploy  a  multi-purpose  canister  l>ased 
system  and  ceased  preparation  of  that 
EIS. 

On  December  7, 1995  the  Department 
of  the  Navy  published  a  notice  in  the 
Federal  Ragtster  (60  FR  62828) 
assuming  the  lead  responsibility  for  an 
Environmental  Impact  Statement 
evaluating  container  systems  for  the 
management  of  naval  spent  nuclear  fuel. 
The  Department  of  the  Navy  assumed 
the  lead  responsibility  from  the  DOE 
and  narrowed  the  focus  of  the  EIS  to 
include  only  naval  spent  nuclear  fuel. 
Despite  the  sarrowing  of  the  focus  to 
only  naval  spent  nuclear  fuel  and  the 
change  in  lead  agency,  the  range  of 
container  alternatives  being  considered 
did  not  change.  Thus,  the  EIS  did  not 
require  another  scoping  process.  The 
DOE  participated  as  a  cooperating 
agency  rather  than  the  lead  agency  in 
the  preparation  of  the  EIS. 

On  May  1, 1996,  the  Navy  distributed 
the  Draft  EIS.  The  Navy's  Notice  of 
Availability  of  the  Draft  EIS  was 
published  in  the  Federal  Register  on 
May  14, 1996  along  with  the  locations 
and  dates  of  the  public  hearings.  The 
Draft  EIS  was  widely  distributed  to 
public  officials,  tribal  officials,  and  state 
agencies  in  the  areas  of  potential 


interest,  as  well  as  to  individuals 
requesting  the  document  The  public 
comment  period  for  the  EIS  was 
originally  scheduled  to  be  45  days,  but 
a  15-day  extension  was  granted  based 
on  a  request  bom  the  State  of  Nevada. 
During  the  public  comment  period,  six 
public  hearings  were  held  and  both 
written  and  oral  comments  wen 
received.  Oral  and  written  comments 
were  received  from  51  parties, 
representing:  federal,  state,  and  local 
agencies  and  officials;  special  interest 
groups;  and  individuals.  No  substantive 
changes  to  the  Draft  EIS  were  needed  as 
a  result  of  public  comments,  although 
several  clarifications  and  editorial 
changes  were  made  in  response  to 
comments. 

A  new  Chapter  11  was  added  to  the 
Final  Environmental  Impact  Statement 
in  which  each  comment  was  reprinted 
in  its  entirety,  followed  immediately  by 
individual  responses  to  each  of  the 
major  points.  The  Environmental 
Protection  Agency  formally  announced 
the  availability  of  the  final  EIS  on 
November  22,  1996  (61  FR  59435).  The 
Navy  also  announced  the  availability  of 
the  final  EIS  on  November  22, 1996  (61 
FR  59423). 

Approval 

This  Record  of  Decision  constitutes 
the  Navy's  and  The  Department  Of 
Energy's  final  action  with  regard  to  a 
location  where  the  naval  spent  nuclear 
fuel  which  is,  or  which  will  be,  stored 
at  the  Idaho  Chemical  Processing  Plant 
will  be  loaded  into  dual  purpose 
canisters.  It  also  constitutes  final  action 
for  a  location  for  the  temporary  dry 
storage  of  all  dual  purpose  canisters 
containing  naval  spent  nuclear  fuel  and 
special  case  waste. 

luued  in  Washington,  O.C  this  16th  day 
of  April  1997. 

Richard  Daiudg, 

Acting  SecnUuy  of  the  Navy. 

Alvin  L.  Afan, 

Assistant  Secretary  for  Environmental 
Management,  U.S.  Department  of  Energy. 
[FR  Doc.  97-11244  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnatlon 
Collection  Requests 

agency:  Department  of  Education. 
ACnON:  Proposed  collection;  comment 
request. 


;  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 


collection  requests  as  reqtiired  by  the 
Paperwori^  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  30, 
1997. 

ADDRESSES:  Written  comments  and 
requests  fDr  copies  of  the  proposed 
inrormation  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  RIRTHER  MF0RMAT10N  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPtBCNTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defaat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfsre 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extraision,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  apd  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
fimctions  of  the  Department,  (2)  will 
this  infcxmation  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  biuden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimise  the  burden  of  this 


collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  25, 1997. 
GkfiaPariBsr. 

Director.  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Fulbri^t-Hays  Seminars 
Abroad  Program. 

Frequency:  One  Time. 

Affected  Public:  Individuals  oc 
households. 

Atuiual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  600 

Burden  Hours:  1,200 

Abetract:  Forms  to  be  used  by 
applicants  under  the  Fulbright-Ha3rs 
Seminars  Abroad  program  which 
provides  opportunities  for  U.S. 
educators  to  participate  in  short-term 
study  seminars  abroad  in  the  subject 
areas  of  the  social  sciences,  social 
studies  and  the  humanities. 

Office  of  Postsecondary  Edacatian 

Title:  Student  Assistance  General 
Provisions — Subpart  E  (Verification  of 
Student  Aid  Application  Information). 

Aequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 
Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,099,000 

Burden  Hoius:  365.833 

Abstract:  Verification  of  Application 
Information  for  Tide  IV  Student 
Financial  Assistance  Programs. 
Applicants  and,  in  some  cases,  the 
applicant's  parent  must  provide 
documentation  to  support  data  listed  on 
the  Application  for  assistance. 
[FR  Doc.  97-11247  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  BIERGY 
Federal  Eneray  ReguMoiy 


[Dockal  No.  ER94-1S12-011] 


Power  SenrtceSi  Inc.!  Notice  of 


FHIng 


April  25, 1907. 

Take  notice  that  on  March  17, 1997 
Destec  Powrer  Services.  Inc  tanderad  for 
filing  notificatfon  of  change  in  status 
meiging  its  company  with  NGC 
Corporation. 

Any  fierson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  the  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  5, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lais  D.  CwAM, 
Secretary. 

(FR  Doc.  97-11266  Filed  4-30-97;  8:45  am] 
mUMta  COM  t717-01-M 


DEPARTMENT  OF  ENERGY 
Federal  Eneray  ReguMoiy 


[Doctot  Na  CPtr-asi-ooq 

Kodi  Qslswsy  Pipeline  Conipsnyi 
Notfee  of  Request  Under  BIsnksl 
Authoriatlon 

April  25, 1997. 

Take  notice  that  on  April  17. 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  PO  Box  1478,  Houston,  Texas 
77251-1478,  filed  m  Docket  No.  CP97- 
351-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  R^ulations  (18  CFR 
157.205. 157.211)  under  the  Natural  Gas 
Act  (NGA)  for  authorization  to  operate 
existing  delivery  point  facilities 
constructed  under  the  authorization  of 
Section  311  of  the  Natural  Ges  Policy 
Act  of  1978  (fiGPA]  in  St  Mary  Parish, 
Louisiana,  for  Part  284  transportation 
services  by  Koch  Gateway,  under  Koch 
Gateway's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000,  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  fmrth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Koch  Gateway  proposes  to  opoate  the 
existing  2-iiich  tap.  which  was  installed 
to  make  deliveries  of  gas  transported 
under  Koch  Gateway's  Part  284  blanket 
certificate  to  Trans-Louisiana  Gas 
Company  (Trans-La),  an  intrastate 
pipeUne.  It  is  stated  that  Koch  Gateway 
was  fiilly  reimbursed  for  the  cost  of 
installing  the  tap  by  Trans-La.  It  is 
estimated  that  the  average  day  and  peak 
day  requirements  for  this  delivery  point 
are  120  MNffltu  equivalent  and  1.200 
MMBtu  equivalent,  respectively.  It  is 
asserted  that  the  proposal  would 
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provide  Koch  Gateway  with  additional 
flexibility  in  obtaining  gas  supplies. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authoiization  pursuant  to  Section  7  of 
the  Natiiral  Gas  Act 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-11263  Filed  4-30-97;  8:45  am] 
BULMQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER93-493-4)0q 

MiKord  Power  Umiled  Partnership; 
Notice  of  HIing 

April  25, 1997. 

Take  notice  that  on  January  31. 1997 
Milford  Power  Limited  Partnership 
tendered  for  filing  its  semi-aimual 
report  listing  all  of  the  service 
agreements  the  Partnership  entered  into 
between  Jxdy  1. 1996,  and  December  31, 
1996. 

Any  person  desiring  to  be  heard  or  to 
prot^t  said  filing  should  file  a  motion 
to  intervene  or  jnotest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  7, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LoteD.Cwhail. 
SecreUuy. 

(FR  Doc.  97-11265  Filed  4-30-07;  8:45  am] 
OODC  tnT-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-6-0001 

Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Cleveland 
Electric  Illuminating  Company,  And  ttie 
Toledo  Edison  Company;  Notice  of 
niing 

April  25. 1997. 

Take  notice  that  on  April  21, 1997, 
Ohio  Edison  Company,  Peimsylvania 
Power  Company,  The  Cleveland  Electric 
Illuminating  Company  and  the  Toledo 
Edison  Company  (the  Applicants)  filed 
responses  to  the  April  3, 1997,  letter  of 
the  Commission's  Chief  Accountant 
requesting  certain  accounting 
information  in  this  proceeding. 
Applicants  state  that  they  have  served 
their  filing  on  all  parties  of  record. 

Any  party  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  6, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  D.  Caihell. 
Secretary. 

[FR  E)oc.  97-11310  Filed  4-30-97;  8:45  am] 
BiujNQ  oooc  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP97-366-0mq 

Oiark  Gas  Transmission  System; 
Notice  of  Application 

April  25, 1997. 

Take  notice  that  on  April  21, 1997. 
Ozark  Gas  Transmission  System 
(Ozark),  1000  Louisiana,  Suite  5800, 
Houston,  Texas  77002,  filed  an 
appUcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for 
permission  and  approval  to  abandon  by 
removal  one  lateral  line  compreMor 
located  at  Ozark's  Carter  Compressor 


Station  in  Franklin  County.  Arlcansas, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Ozark  seelcs  to  abandon 
by  removal  one  of  the  two  compressors 
at  the  Carter  Compressor  Station.  Ozark 
says  the  compressor  is  no  longer  needed 
because  there  has  been  a  significant 
drop  in  gas  volumes  on  the  Carter 
Lateral.  Ozark  says  the  one  remaining 
300  HP  compressor  at  the  Carter 
Compressor  Station  will  be  sufilcient  to 
compress  the  remaining  supply  on  the 
lateral.  Ozark  further  states  that  after 
approval  of  abandonment,  it  will  retain 
in  the  abandoned  compressor  for  future 
use. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  May  16. 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.16).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearingwill  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  of  abandonment  is  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unjiecessary  for  Ozaik  to  appear  or  be 

represented  at  the  hearing. 

Lois  D.  Caahdl, 

Secretaiy. 

(FR  Doc.  97-11264  Filed  4-30-97: 8:45  am] 

BNJJNQ  CODE  •nT-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday.  April  22, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  certain 
administrative  enforcement  and 
supervisory  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr.. 
seconded  by  Director  Jos^h  H.  Neely 
(Appointive),  concurred  in  by  Director 
Eugene  A.  Ludwrig  (ComptroUer  of  the 
Currency).  Director  Nicolas  P.  Retsinas 
(Director,  Office  of  Thrift  Supervision), 
and  Chairman  Ricki  Helfar.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  covdd  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6). 
(c)(8)  and  (cX9)(AHu)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  S52b  (c)(4).  (c)(6).  (c)(8).  and 
(c)(9)  (A)  (ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17tii  Street.  NW.,  Washington.  DC 

Dated:  April  28, 1997. 
Federal  Deposit  Insurance  Corporation. 
Valeria  J.  Bart. 
AnMtant£ncutivs  Secretaiy. 
(FR  Doc.  97-11517  Filed  4-29-97:  3:37  pm] 
I  oooc  sni-ei-M 


FEDERAL  ELECTION  COMMIgfflON 

Sunshine  Act  Meeting 

AOENCV:  Federal  Election  Commission. 
FEDBML  REQVTER  NUMBER:  97-10088. 
PREVIOUSLY  ANNOUNCED  DATE  A  TBC: 
Wednesday.  April  23. 1997. 10  a.m. 
Meeting  closed  to  the  public.  This 
Meeting  %ras  Cancelled. 
DATE  A  TWE:  Tuesday.  May  6, 1997  at  10 
a.m. 


PLACE:  999  E  Street.  NW..  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DttCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C  437g. 
Audits  conducted  pursuant  to  2  U.S.C 

437g.  438(b),  and  Tide  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

m  nutters  affecting  a  particular 

employee. 
DATE  A  TBC:  Thursday.  May  8, 1997  at 
10  a.m. 

PLACE:  999  E  Street.  NW..  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Independent  and  Coordinated 

Expenditures  by  Party 

Committees — Notice  of  Proposed 

Rulemaking;  (11  CFR  §  100.7. 

$  100.23.  §  104.4.  §  109.1.  §  110.1. 

§  110.2.  §  110.7.  and  $  110.11). 

(Tentative). 
Administrative  Matters. 


PERSON  TO  CONTACT  FOR  I 
Mr.  Ron  Harris.  Press  Officer. 
Telephone:  (202)  219-4155. 
Maf|onB  W.  ^onoes^ 
SeaeltazyaftheCommistion. 
(PR  Doc.  97-11509  Filed  4-29-97;  3.-03  {m] 
I  COM  tns-et-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FaiA-1104-OR] 

AlabBina;  Amendnient  to  Notice  of  s 


AQENCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  (FEMA-1104-DR).  dated 
February  23. 1996.  and  related 
determinations. 
BTECnVE  date:  April  22. 1997. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Ma^ia  Ruiz.  Response  and  Recovery 
Directorate.  Fedwal  Emei^gency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  Stete  of 
Alabama,  is  herriiy  amended  to  include 


the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  23. 1996: 

The  counties  of  Blount,  Colbert  Cullman. 
DeKalb,  Etowah,  Jackson.  Lauderdale, 
Lavnence,  Limestooe,  Madison.  Marion. 
Marshall,  Morgan  and  Winston  for  Hazard 
Mitigation  (already  designated  for  Public 
Assistance). 

(Catalog  of  Federal  Domaatic  Assistance  Na 
S3. 516,  Disaster  Assistance.) 
Lacy  E.  Sattar, 

£icacutfve  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc  97-11319  Filed  4-30-97;  8:45  am] 
■LUNQ  OOOE  tnS-«-P 


FEDERAL  EMERGENCY 
MANAGEMBIT  AGENCY 

[FBIA-110B-ORI 

AMDanw:  Mnenonieniio  Nonceoi  ■ 


AQBICV:  Federal  Emocgency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notioe  amends  the  notice 
of  a  m^or  disaster  for  the  Stete  of 
Alabama,  (FEMA-1108-4)R).  dated 
March  20. 1996,  and  related 
determinations. 

l»»fcCilVE  DATE:  April  22. 1987. 

FOR  FURTHER  WTORMATION  CONTACT; 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Fedoal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMBITARY  STORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  advenely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  20. 1996: 

Dallas,  Macon  and  Montgomery  counties 
for  Hazard  Mitigation  (abeady  designated  for 
Individual  Assistance). 
(Catalog  of  Federal  Domestic  Aaaiztance  Na 
83.516.  Disaster  Assistance.) 
Lacy  E.  Setter. 

Executive  Associate  Director.  Respcatae  and 
Recovery  Directorate. 

[FR  Doc.  97-11320  FUed  4-30-97: 8:45  am) 
■aiMQ  oooE  •ns-oc-p 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FQIA-1176-0R] 

Arkansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Aii^ansas  (FEMA-1176-DR),  dated  April 
14. 1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  21, 1997. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLBBHTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  21, 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Lacy  E.  Suiter, 

£irecutfve  Associate  Director,  Response  and 

Recovery  Directorate. 

IFR  Doc.  97-11330  Filed  4-30-«7:  8:45  am] 

■HUNG  CODE  C71S-0Z-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FaiA-1175-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Ma)or  Disasler  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-1175-DR).  dated 
April  8, 1997,  and  related 
determinations. 
^FECnVE  date:  April  22, 1997. 
FOR  FURTHER  aTOOMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLBCNTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8, 1997: 

Beltrami  County  for  Categories  A  and  B 
under  the  Public  Assistance  program. 

Pope  and  Douglas  Counties  for  Categories  A 
and  B  under  the  Public  Assistance 


program.  Individual  Assistance,  and 

Ha^rd  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Soitar. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc  97-11328  Filed  4-30-97;  8:45  am) 
■UMG  CODE  tTia-Ot-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-117S-0R] 

Minnesota;  Amendment  to  Notice  of  a 
Maior  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-1175-DR),  dated 
April  8, 1997.  and  related 
determinations. 
EFFECTIVE  DATE:  April  18, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMBfTARY  STORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Miimesota,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8. 1997: 

Cass,  Clearwater.  McLeod.  Otter  Tail.  Todd, 
and  Wadena  counties  Cor  Individual 
Assistance.  Hazard  MItigatioa  and 
Categories  A  and  B  under  the  Public 
Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Sailer, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-11329  Filed  4-30-97;  8:45  am] 
cooc«7ia-as-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1173-DR] 

South  Daliota:  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 


Dakota.  (FEMA-1173-DR),  dated  April 
7, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  18, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMBfTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  7. 1997: 

The  coiuities  of  Bennett.  Butte,  Corson, 
Custer,  Dewey,  Fall  River,  Gregory,  Haakon, 
Harding,  Jackson,  Jones,  Lawrence,  Lyman, 
Meade,  Mellette,  Pennington.  Perkins, 
Shaimon,  Stanley,  Todd,  Tripp,  and  Ziebach 
for  Categories  A  and  B  under  the  Public 
Assistance  Program  (already  designated  for 
Individual  Assistance  and  Hazard 
Mitigation.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Sailer. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-11324  Filed  4-30-97;  8:45  am) 
BKUNQ  oooc  «ns-et-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1173-im] 

South  Daliota;  Amendment  to  Notice  of 
a  Nla|or  Disaster  Deciaration 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-1173-DR).  dated  April 
7,  1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  21, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLBIENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  di'm"**"*  by  the  President  in  his 
declaration  of  April  7, 1997: 

The  countiea  of  Aurora,  Beadle,  Bon 
Homme,  Broolungs,  Brown,  Brule,  Bufihlo, 
Campbell,  Charles  Mix,  Clark,  Clay, 
Codington,  Corson,  Davison,  Day,  Deuel. 


Dewrey.  Doui^aa.  Edmunds,  Faulk,  (kant. 
Haakon.  Hamlin.  Hand.  Hanson.  Hughes. 
Hutddaaofi.  Hyde.  Jerauld.  Jonas.  Kingriiuiy. 
Lake.  Limooin.  Lyman.  McCook.  Mcnufsoa. 
Marshall.  IrOnar,  Minnehaha.  Moody, 
PBrtdns.  Potter.  Roberts,  Sanlxxii,  Spink. 
Stanley,  Solly.  Tripp.  Turner,  Union. 
Walwortii.  Yankton  and  Ziebach  (at 
Catagpiiea  C  through  G  under  the  PuMic 
Aseistanca  program  (alxaady  datignatad  for 
Individual  Aaaistanoe.  Hazard  kfitigation  and 
Catagoiiaa  A  and  B  under  the  PuUic 
Asaistanne  program). 

(Catakig  of  Federal  Domestic  Assistance  No. 
83.516.  DisMtar  Aaaistanoe) 


LacyB.! 

BxacutJvB  Associate  Directm.  Response  and 

Recamy  DirecUaute. 

(FR  Doa  97-11325  Filed  4-30-07;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1ie7-DR] 

Tannesaaa;  Amendment  to  Notice  of  a 
'  Daclafstion 


AOBICV:  Federal  Emergency 
Management  Agenqr  (FEMA). 

ACTION:  Notice. 


f:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FB^fA-1167-DR).  dated 
March  7, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  April  21, 1997. 

FOR  FURTHB)  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Fedwal  Emergency 
Kifanagement  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPUlMOITARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
afEacted  by  the  catastrophe  declared  a 
major  disaster  by  the  Presidotf  in  his 
declaration  of  March  7, 1997: 

Hie  county  of  DeKalb  for  Public 
Aasistanoe,  Individual  AssiataBoe,  md 
Hazard  Ifitigitian. 

The  oountias  of  Benton  and  Decatur  Cor 
Individual  AasistaBca  (already  designated  for 
Public  Assistance  and  Hazard  Mitigtfion). 
(Catalog  of  Padeial  Domestic  Assistance  No. 
83^16.  Disaster  Assistance) 
LacyE.Snilar, 

Executive  Associate  Director,  Response  and 
Reoomy  Directorate. 
[FR  Doc  97-11321  Filed  4-30-97;  8:45  am] 


MAMAOBJENT  AGENCY 
IFEM«^1171-Ofq 

snnaMaaj  AmaiianisniiD  nooGeOT  ■ 


AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  iiotice  amends  the  notice 
of  a  nu^r  disaster  for  the  State  of 
Tennessee.  (FEMA-1171-DR),  dated 
April  2. 1997,  and  related 
detenninations. 
EFFECTIVE  DATE:  hfoi  22. 1997. 
FOR  FURTHBI  SffOnMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Fedoal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLBIBfTARY  MTOOMATION;  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  her^  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  2, 1997: 

The  county  of  (kundy  far  Categories  A  and 
B  under  the  Public  Assistance,  Individual 
Assistance,  and  Hazard  Mitigation. 
(Catalog  of  Fedoal  Domestic  Assistance  No. 
83.516.  Disaster  Assistenne) 
Lacy  B.  SaUar. 

Szacutive  Associate  IXrBctor,  Aesponss  and 
Jlecovei7lltrectoRite. 
[FR  Doc.  97-11322  Filed  4-30-97;  8:45  am] 


FEDERAL  BIERGENCY 
MANAGBIENT  AGENCY 

{FBIA-1172-Ofll 

wasmnQion;  Amsnomsm  10  nodco  at 


aMaior 

AGBICY:  Federal  Emogency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


include  PuUic  Asaistance  in  dioae 
determined  to  have  been  advenely 
affscted  by  the  catastrophe  declared  a 
m^r  disaster  by  the  President  in  his 
declaration  of  April  2, 1997: 


f.  Tliis  notice  amends  the  notice 
of  a  mqor  diaaster  for  the  State  of 
Washington.  (FEMA-1172-I»).  dated 
April  2  1997.  and  related 
determinationa. 


\  DATE:  April  21. 1997. 
POR  FURTHER  MTOIIIATION  CONTACT: 
Magda  Ruiz.  Response  and  Recoveiy 
Directorate,  Federal  Emngmcy 
Management  Agmcy,  Washington.  DC 
20472.  (202)646-3280. 

nurn  rMntTwiiT  ■rnnMnTinii-  The  notice 
of  a  major  disaster  im  the  State  of 
Washii^gton.  is  hereby  amended  to 


The  counties  of  Grays  Harbor  and  I 
for  PuUic  Aasiatanoa  (alieady  dasignaled  far 
bdividuai  Assistance  and  Hazvd 
Mitigatiai^ 

The  counties  of  Lincoln.  Pacific,  Paod 
Oreille,  and  Stevens  for  Pnldk:  AssJstaima. 
Individual  Asristanre  and  Hamd  MIrtgrtion. 

The  countiaB  of  dallam.  iOtsip. 
&iohainish.  Spokane,  and  Thnx^ae  far 
Individual  Aasistanoe  and  HaanI  MitigaHne. 

Jefifaraon  County  far  Public  Assistsnce  and 
Hazard  Mitigstioa. 

(Catalog  (rf  Fadaml  DoBMStfc  Asaistaooe  No. 
83.516.  Diaastar  Assistanre) 


LM7E.! 

Ezecutfve  Associate  Director,  Jtaponae  and 

AacDveiy  Directorate. 

[FR  Doc  97-11323  Filed  4-30-97;  8:45  am] 


FEDERAL  FINANCIAL  M8TITUT10N8 
EXAMMATION  COUNCIL 

[DoekatNaASM-l] 

Policy;  Temporary  Practloa  and 
Radpfocity!  CorracHon. 

AOBICY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  CoundL 
ACTION:  Adoption  of  amended  pcriicy 
statements:  correction. 


r:  On  AprU  23, 1997,  the 

Appraisal  Subcommittee  ("ASC')  of  die 
Federal  Financial  Institutioiu 
Examination  Coimcil  published  a  notice 
of  amended  policy  statements 
respecting  tempcwary  {sactice  and 
reciprocity  in  62  FR  19755.  We 
published  an  incorrect  version  of 
"Statement  6:  Reciprocity,"  and  this 
notice  corrects  the  Statement  The 
substantive  portions  of  Statemmt  6  are 
unaffected. 

fcffECTIVE  DATE:  Immediately- 
POR  FURTHER  MP0RMAT10H  CONTACT:  Ben 
Henson.  Executive  Director,  or  Marc  L. 
Weinberg,  General  Coonad,  at  (202) 
634-6520,  via  Internet  e^Bidl  et 
benhMaac.gov  and  marcwlfleac.gov, 
respectively,  or  by  U.S.  Miail  A 
Appraisal  Subcommittee,  2100 
Pemisylvania  Avenue,  N.W.,  Suite  200. 
Washingtcm.  D.Q  20037. 

SUPPLBCNTARY  MFORMATION: 


In  the  ^ril  23. 1997 1 
Rigiater,  "Statement  6:  Recii»ocity." 
which  appears  on  page  19769  and 
continues  until  the  end  of  the  notice,  is 
corrected  to  reed  as  fidlows: 
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SMaoMBt  •:  Recqwodty 

Section  1122(b)  of  Title  XI,  12  U.S.C 
3347(b),  states  that  the  ASC  shall 
encourage  the  States  to  develop 
recipiocity  agreements  that  readily 
authorize  appraisers  who  are  licensed  or 
certified  in  one  State  (and  who  are  in 
good  standing  with  their  State  appraiser 
certifying  or  licensing  agency)  to 
perform  appraisals  in  other  States. 
Under  reciprocity  agreements,  an 
appraiser  who  is  certified  or  licensed  in 
State  A  and  is  also  reciprocally  certified 
or  licensed  in  State  B  must  comply  with 
both  States'  appraiser  laws,  including 
those  requiring  the  paj^ment  of 
certification,  licensing  and  Federal 
registry  fees  and  continuing  education. 
Indeed,  the  appraiser  for  all  intents  and 
purposes  is  treated  as  if  he  or  she  were 
separately  certified  or  licensed  in  each 
of  the  States. 

Each  State  should  work  expeditiously 
and  conscientiously  with  other  States 
with  a  view  toward  satisfying  the 
purposes  of  §  1122(b).  The  ASC 
monitors  each  State's  progress  towards 
this  goal  and  encourages  States  to  work 
out  issues  and  difBculties. 

Specifically,  the  ASC  encourages 
States  to  enter  into  reciprocity 
agreements  that,  at  a  minimum,  contain 
the  following  features: 

•  Accomiuish  reciprocity  with  at 
least  all  contiguous  States.  For  States 
not  «tuiring  geographically  contiguous 
bordoB  with  any  other  State,  such  as 
Alaska  and  Puerto  Rico,  those  States 
should  enter  into  reciprocity  agreements 
with  States  that  certify  or  license 
appraisers  who  poform  a  significant 
number  of  appraisals  in  the  non- 
otHitiguous  States; 

•  Readily  accepts  other  States' 
certifications  and  licenses  without 
reexamining  applicants'  underlying 
education  and  experience,  provided  that 
the  other  State:  (1)  has  appraiser 
qualification  criteria  that  meet  or  exceed 
the  nrinimiim  standards  for  certification 
and  licensure  as  adopted  by  the  AQB; 
and  (2)  uses  appraiser  certification  or 
licensing  examinations  that  are  AQB 
endorsed; 

•  Eliminate  retesting.  provided  that 
the  applicant  has  passed  the  appropriate 
AQB-<mdorsed  appraiser  certification 
and  licensing  examinations  in  the 
api»aiser'8  home  State; 

•  Recognize  and  accept  successfully 
completed  continuing  education  courses 
taken  to  qualify  for  license  or 
cotification  renewal  in  the  appraiser's 
home  State;  and 

•  Establish  reciprocal  licensing  or 
certification  fees  identical  in  amount  to 
the  corresponding  fees  for  in-State 
appraisers. 


By  the  Appraisal  Subctunmittae. 
Dated:  April  25. 1997. 


Executive  Director. 

(FR  Doc.  97-11259  Filed  4-30-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Chang*  In  Bank  Control  Noticaa; 
AcquiaWona  of  Sharaa  of  Banka  or 
Bank  Holding  Conipaniaa 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  alJBO  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rraerve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemora.  Comments  must  be  received 
not  later  than  May  15, 1997. 

A.  Fedvral  Km Bank  of  St  Louis 

(Randall  C  Stunner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missoiui  63102- 
2034: 

1 .  SoutheHand  Family  Limited 
Partnership.  Batesville,  Arkansas;  to 
retain  a  total  of  30.96  percent  of  the 
voting  shares  of  Qtizens  Bancshares  of 
Batesville,  Inc.,  Batssville,  Arkansas, 
and  thereby  indirectly  acquire  Qtizens 
Bank,  Batesville,  Arisansas. 

2.  Charles  Leon  Spongier,  Aurora, 
Missouri;  to  acqtiire  an  additional  30.05 
peK»nt,  for  a  total  of  51.65  percent,  of 
the  voting  shares  of  Seligman 
Bancshares,  Inc.,  Seligman,  Missouri, 
and  thereby  indirectly  acquire  First 
Independent  Bank,  Seligman,  Missouri. 

Board  of  Governon  of  the  Fedaial  Reserve 
System,  A{vil  25, 1997. 

DepntySeueUuycf  the  Board. 

(FR  Doc.  97-11237  Hied  4-30-97;  8:45  am] 
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FEDERAL  RE8BIVE  SYSTBi 

Fofmaliona  of,  Acqulaltlona  by,  and 
Margaca  of  Bank  Holding  Conipaniaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C  1841  ei  ssg.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regtilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  ofBces 
of  the  Board  of  Govemon.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acqtiisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
mtist  be  received  at  the  Rewerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemon  not  later  than  May  27, 1997. 

A.  Federal  Reserve  Baak  of  Chicago 
(Philip  Jackscm,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan,  and  Sim  Conuntmity 
Bancorp,  Ltd.,  Tucson,  Arizona;  to 
acquire  51  percent  of  the  voting  shares 
of  Valley  First  Community  Bank, 
Scottsdale,  Arizona,  a  de  novo. 

B.  Federal  Reserve  Bank  of  St  Lonis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63102- 
2034: 

1 .  Whipple  Family  Limited 
Partnership,  Arkadelphia,  Aricansas;  to 
acquire  up  to  49.99  percent  of  the  voting 
shares  of  Horizon  Bancorp,  Inc., 
Arkadelphia.  AAansas,  and  thereby 
indirecdy  acquire  Horizon  Bank.  Inc. 
Malvern.  Arionsas. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Shorty  Vice  President)  2200 
North  Peari  Street.  Dallas,  Texas  75201- 
2272: 

1.  Hawkins  Financial  Corporation, 
Hawkins,  Texas,  and  Hawkins  Delaware 
Financial  Corporation,  Wilmington. 
Deleware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  State  Bank 
of  Hawkins,  Hawkins,  Texas. 


Board  of  Govemon  of  the  Federal  Reaerve 
Sjrstem.  April  25, 1997. 
Joinifcr  J.  Jolmaaii. 
Deputy  SecnUny  of  the  Board. 
(FR  Doc.  97-11236  FUed  4-30-97;  8:45  am] 

SIUJNQ  coos  StlO-OI-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunahina  Act  MaaUng 

TIME  AND  DATE:  9:00  S.m.  (EOT),  May  12, 
1997. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street  NW.,  Washington,  DC. 
STATin:  Open. 

MATTERS  TO  BE  C0N8I0ERED: 

1.  National  Finance  Center  record 
keeping. 

2.  Congressional/agency/participant 
liaison. 

3.  Benefits  administration. 

4.  Investments. 

5.  Participant  commimications. 

6.  Approval  of  the  minutes  of  the  last 
meetii^. 

7.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

8.  Approval  of  the  update  of  the  FY 
1997  budget  and  FY  1998  estimates. 

9.  Investment  policy  review. 

10.  Status  of  audit  recommendations. 
CONTACT  PERSON  FOR  MORE  MP0RMAT10N: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  AfiEurs,  (202)  942-1640. 

Date:  April  28, 1997. 
Ko^ar  nr.  MaUa. 

Executive  Director.  Federal  Betirement  Thrift 
Investment  Board. 

(FR  Doc  97-11503  Filed  4-29-97;  2:38  pm] 
BRJJNO  CODE  t7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ofnca  Of  tfw  Saeratary 

Hndkiga  of  Scianttfic  Mlaconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


f:  Notice  is  hereby  given  that 
the  Office  of  Research  Inte^ty  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

William  G.  li4cCown.  PhJ)..  Integra. 
Inc.:  Based  upon  a  report  forwarded  to 
the  Office  of  Research  Int^ty  (ORI)  by 


Compass  Information  Services,  Inc.,  and 
information  obtained  by  ORI  during  its 
oversight  review,  ORI  found  that  Dr. 
McCowm,  former  Project  Director  at 
Integra,  Inc.  (now  Compass  Informatfon 
Services,  Inc.),  engaged  in  scientific 
misconduct  by  falsifying  answer  sheets 
for  an  "Item  Coimt  Substance  Abuse 
Survey"  supported  by  a  grant  fiom  the 
National  Institute  on  Drug  Abuse 
(NIDA),  National  histitutes  of  Health 
(NIH). 

Dr.  McCown  has  entered  into  a 
Volimtary  Exclusion  Agreement  with 
ORI  in  which  he  does  not  admit  to  any 
acts  of  scientific  misconduct  but  has 
voltmtarily  agreed,  for  the  three  (3)  year 
period  beginning  April  17, 1997: 

(1)  To  occlude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant;  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 
research  project  on  which  Dr.  McCown's 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research  must  concurrently  submit  a 
plan  for  supervision  of  his  duties.  The 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  int^rity  of  Dr. 
McCown's  research  contribution.  The 
institution  must  submit  a  copy  of  the 
supervisory  plan  to  ORI. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
A^eement 

RM  FURTHER  MPORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  OfBce  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 

CSuis  B.  PaacaL 

Acting  Director,  Office  of  Research  Integrity. 
[FR  Doc.  97-11293  FUed  4-30-97;  8:45  am] 
BNJJNQ  coos  41W-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CantafB  for 


Control  and 


P0DAY-«-S7I 


Agancy  Forma  Undargoing  Paparworfc 
RaducMon  Act  navlawr 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Repmts  Clearance 
Office  on  (404)  639-7090.  Send  writtm 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Btiilding,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  writhin  30 
days  of  this  notice. 

Proposed  Pioject 

1.  Evaluation  of  the  Held 
Epidemiology  Training  Program 
(FETP>— New— A  questionnaire  has 
been  designed  to  collect  information  for 
the  "Evaliiation  of  the  Field 
Epidemiology  Training  Program" 
project.  The  piupose  of  the  project  is  to 
develop  and  implement  a 
comprehensive  evaluation  strategy 
which  will  provide  the  International 
Branch,  Division  of  Field  Epidemiology. 
Epidemiology  Program  Office,  with  the 
capacity  to  assess  the  degree  to  which 
CDC's  Field  Epidemiology  Training 
Program  (FETP)  has  achieved  its 
objectives:  (1)  "To  train  public  health 
professionals  in  applied 
epidemiological  skills;  (2)  to  promote 
the  sustainability  of  autonomous  FETPs; 
and  (3)  to  develop  a  global  network  of 
national  programs.  Tlie  information 
gathered  wiU  be  analyzed,  in 
conjunction  with  data  collected  from 
other  soiuces,  to  address  these 
questions.  The  results  of  the  project  will 
assist  the  International  Branch,  Division 
of  Field  Epidemiology,  Epidemiology 
Program  Office,  in  accomplishing  the 
part  of  its  mission  related  to  protecting 
the  health  of  the  public  of  the  United 

States,  through  nmintaining  a  Strong 

international  presence  and  an 
international  network  of  public  health 
professionals  and  officials.  In  order  to 
focus  its  support  to  international 
training  efforts  and  resource  allocation, 
a  representative  view  of  the  overall 
Field  Epidemiology  Training  Program 
(FETP),  which  includes  assessing  the 
recruitment  of  coimtries,  the 
sustainability  of  autonomoiu  FETPs,  the 
quality  of  training,  the  public  health 
usefiilness  of  FETP,  and  the 
international  linkages  of  FETP  is 
needed.  The  total  annual  burden  hours 
are  265. 


Respondents 

Number  ol 
rsapondsnls 

Number  of 
lasponsss/ 
raspondsnt 

Avsragebur- 

dsn/lrssponss 

finhfs.) 

Fofin  A  ......~........— .......™.............„...„.....„.„.._.......„„.........„..............„..„........„....„...,.„„.^,».....„„.„ 

75 

1 

0.5 
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Respondents 


Fonn  B  .... 
FomiC  ._ 
Fom)  D.I 
Fonn  D.2 
Fonn  D.3 
Forni  E  .... 


Number  of 
respondents 


75 

200 

5 

5 

5 

50 


Number  ol 
responses/ 
respondent 


Average  bur- 

denAreiponse 

On  hrs.) 


1 

0.5 

0.5 

0.5 

0.5 

1 


Dated:  April  24. 1997. 
Wilma  G.  Johnaon, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  [)oc.  97-11309  Filed  4-30-97;  8:45  am] 
SILIJNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cttildren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  ACF  Annual  Grantee  Survey  of 
the  Low  Income  Home  Energy 
Assistance  Program. 

OMB  No.:  0970-0076. 

Description:  ACF  is  required  by  law  to 
provide  Congress  with  fiscal  and 
caseload  estimates  of  the  Grantee  LIHEA 
Programs.  The  Secretary  is  also  required 
to  submit  a  report  to  Congress  each 
fiscal  year,  for  the  prior  fiscal  year, 


containing  a  compilation  to  the  data 
requirements  under  subsection  (b)  as 
follows:  "number  and  income  levels  of 
households  assisted;  number  of 
households  which  received  such 
assistance  . . .;  the  impact  of  each  State's 
program  on  recipient  and  eligible 
households,  and  any  other  infbrmation 
which  the  Secretary  determines  to  be 
reasonably  necessary  to  carry  out  the 
provisions  of  this  title."  The  data  will  be 
used  to  respond  to  inquiries  from 
Congress,  OMB,  and  the  White  House, 
displayed  in  tables  in  the  Secretary's 
Aimual  LIHEA  Report  to  Congress,  and 
disseminated  through  information 
memoranda  to  grantees  and  other 
interested  parties. 

Respondents:  State,  Local  or  Tribal 
Govt 


Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average 

burden  hours 

per 

response 

Total 
burden  hours 

Survey 

51 

1 

3.75 

191.25 

Estimated  Total  Annual  Burden  Hours:  191.25. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  df  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  April  24, 1997. 
BobSaips, 

Acting  Reports  Qeaiunce  Officer. 
(FR  Doc.  97-11233  Filed  4-30-97;  8:45  am] 
BNJJNQ  CODE  4ia4-et-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Child  Support  Enforcement 
Program:  State  Plan  Approval  and  Grant 
Procedures,  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Financial  Participation, 
Optional  Cooperative  A^eements  for 
Medical  Support  Enforcement,  and 
Computerizisd  Support  Enforcement 
Systems. 

OMB  No.:  0970-0017. 

Description:  The  Office  of  Child 
Support  Enforcement  is  requesting 
public  comments  for  the  information 
collection  requirements  included  in  a 
Notice  of  Proposed  Rulemaking  issued 
January  29, 1996  in  the  Federal  Register 
(61  FR  2774).  As  required  by  the 
PaperworiiL  Reduction  Act  of  1995  (44 


U.S.C  3507  (d)).  The  Depaitmoit  of 
Health  and  Human  Services  is 
submitting  a  copy  of  the  revised  State 
plan  preprint  page  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

The  State  plan  preprint  and 
amendments  serve  as  a  contract  with 
OCSE  in  outlbiing  the  activities  the 
States  will  perform  as  required  by  law 
in  order  for  States  to  receive  federal 
funds  to  meet  the  costs  of  these 
activities.  We  are  asking  for  approval  of 


the  revised  State  plan  preprint  page  for 
Periodic  Reporting  to  Consumer 
Reporting  Agencies  to  reflect  new 
Federal  requirements.  Procedures  to 
Improve  Program  Efiectiveness,  is 
amended  by  adding  a  new  section  7, 
Periodic  Reporting  to  Consumer 
Reporting  Agencies,  which  requires  the 
State  to  have  procedures,  (1)  to 
periodically  report  information 
regarding  the  amount  of  overdue 
support  owed  by  an  absent  parent  to 
consumer  reporting  agencies  w&en  such 


amount  exceeds  $1,000  and  is  at  least 
two  months  in  arrears  in  accordance 
with  section  666(a)(7)  of  the  Act;  and 
92)  for  mnlring  absent  parent 
information  available  to  Consumer 
Reporting  Agencies  in  accordance  with 
Sec.  302.70(d).  The  information 
collected  on  the  State  plan  pages  is 
necessary  to  enable  OCSE  to  monitor 
compliance  with  the  requirements  in 
Title  IV-D  of  the  Social  Security  Act 
and  implementing  regulations. 
Respondents:  State  governments. 


Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respiNident 

Average  burden 
hours  per 
response 

Total  burden 
hours 

Ststs  Ptfln                            • 

54 

1836 

.717 

1,316 

Estimated  Total  Annual  Burden  Hours:  1 ,316. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer,  Larry 
Guerrero. 

OMB  Cktmment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directiy  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  April  25, 1997. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
IFR  Doc.  97-11234  Filed  4-30-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administiation 
[DoctetNa  970-0171] 

Closure  Medical  Corp.;  Riing  of  Color 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOW;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  Closure  Medical  Corp.  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  DAC  Violet 
No.  2  to  color  2-octyl  cyanoacrylate 
topical  tissue  adhesives. 
J>ATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  June  2, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,'Rockville,  MD  20857. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St  SW.,  Washington,  DC  20204, 
202-416-3089. 

SUPPLEMENTARY  INFORMATION:  Under  tiie 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l)), 
notice  is  given  that  a  color  additive 
petition  (CAP  7C0250)  has  been  filed  by 
Closure  Medical  Corp.,  5265  Capital 
Blvd.,  Raleigh,  NC  27616.  The  petition 
proposes  to  amend  the  color  additive 
regulations  in  §  74.3602  D6C  Violet  No. 
2  (21  CFR  74.3602)  to  provide  for  the 
safe  use  of  D&C  Violet  No.  2  to  color  2- 
octyl  cyanoacrylate  topical  tissue 
adhesives. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  r^ulations  promiilgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment  Interested 
persons  may,  on  or  before  June  2, 1997, 


submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nmnber  found  in  brackets  in  the 
heading  of  this  docimient  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  16, 1997. 
AUnM-Rnlis. 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-11238  Filed  4-30-97;  8:45  am) 
aiLUNQ  CODE  4iaO-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[HCFA-R-0007] 

Agency  Information  Coilection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administiation 
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(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 

collections  for  public  comment 
biterested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 
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Dated:  April  23, 1997. 
Edwin  f .  Glatnl. 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources. 

(FR  Doc.  97-11269  Filed  4-30-97;  8:45  am] 
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Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Requirement  to 
Disclose  HMO  Financial  Information  to 
Members,  42  CFR  417.124;  HCFA-R- 
0097;  Use:  Federally  qualified  tiMOs 
must  meet  the  fiill  and  £ur  disclosure 
requirements  at  42  CFR  417.124.  It 
requires  a  written  description  of  an 
HMOs  benefits,  coverage,  procedures  for 
obtaining  benefits,  circumstances  under 
which  benefits  may  be  denied,  premium 
rates,  grievance  procedures,  service 
area,  provider  locationCs),  hours  of 
service,  participating  providers,  and  the 
financial  condition  of  the  HMO. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for  profit,  and 
Not  for  profit  institutions;  Number  of 
Respondents:  386;  Total  Annual  Hours: 
193. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork9hc&.gov,  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

.  Health  Ckre  Hnancing  Administration 
[Document  Identifier:  HCFA-482] 

Agency  Information  Collection 
Acthdties:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Methodology  for 
Estimating  Waiver  Costs  of  HCFA 
Demonstration  Projects;  Form  No.: 
HCFA-482:  Use:  The  information 
collected  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  policy. 
Frequency:  On  occasion;  Affected 
Public:  State,  Local  or  Tribal 
Government.  Business  or  other  for 
profit.  Not  for  profit  institutions  and. 
Individuals  or  Households;  Number  of 
Respondents:  50;  Total  Annual 
Responses:  50;  Total  Annual  Horns: 
4000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 


www.hc&.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork0hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  April  22, 1997. 
Edwin  J.  GUtzel, 

Director,  Management  Analysis  and  Planning 
^^ff-  Office  of  Financial  and  Human 
Resources. 

(FR  Doc  97-11277  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resourcee  and  Servicea 
Administration 

Agency  Information  Collection 
Actlvltiee:  Submlaalon  for  0MB 
Reviewr;  Comment  Requeat 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

The  Health  Education  Assistance 
Loan  (HEAL)  Program:  Forms — 0915- 
0034 — Extension,  No  Change — This 
clearance  request  is  for  extension  of 
approval  for  4  HEAL  forms.  The  forms 
are  needed  for  lenders  to  make 
application  to  the  HEAL  insurance 
program;  to  report  accurately  and  timely 
on  loan  actions  including  the  lender 
cuirently  holding  the  loan,  and  to 
establish  the  repayment  status  of 
borrowera.  The  reports  assist  the 
Department  in  protecting  its  investment 
in  this  loan  insurance  program.  The 
estimate  of  burden  for  the  forms  are  as 
follows: 


HRSAFonn 


Fbnn  504 

Form  506 

Fonn  507  ......... 

FoimSOe: 

Borrawora  . 

Employers 


Number  of 
respondents 


32 
9 


12.180 
7.560 


Responses  per 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  ^iril  8. 1997. 
J.  Haniy  Montes, 

Director,  Office  of  Policy  and  Information 
Coordirujtion. 

[FR  Doc  97-11291  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Raaouroea  and  Sarvicaa 
Administration 

Announcamam  of  Apfilicallon 
Deadllnea  for  Flacal  Year  1t«7  for 
Selected  Piograrea  of  the  Health 
Reaourcaa  and  Sarvicaa 
Adminlsbalion 

AGENCY:  Health  Resources  and  Services 
Administration,  DHHS. 
action:  Notice  of  Application  Deadline 
Dates  for  Fiscal  Year  1997. 


summary:  The  Health  Resources  and 
Services  Administration's  Bureau  of 
Primary  Health  Care  (BPHC)  expects  to 
provide  funding,  under  Section  330  of 
the  Public  Health  Service  (PHS)  Act  (42 
use  2S4b),  for  new  and  expansion  grant 
applications  during  fiscal  year  1997  for 
Community,  Migrant,  and  Homeless 
health  centen.  The  purpose  of  this 
announcement  is  to  inform  potential 
applicants  of  estimated  funding 
available  and  application  deadUnes. 
FOR  FURTHER  NTORMATION  CONTACT: 

Potential  applicants  may  contact  the 
appropriate  individual  as  indicated 
below  for  program  information. 

For  Community  and  Migrant  Health 
Centen.  contact  Richard  C.  Bohrer. 
Director,  Division  of  Community  and 
Migrant  Health,  Bureau  of  Primary 
Health  Care.  Health  Resources  and 
Services  Administration  4350  East-West 
Highway,  Bethesda,  Maryland  20814, 
Phone:  (301)  594-4300. 


For  Homeless  Health  Cmters,  contact 
Nathan  Stinson,  Jr.,  M.D.,  Acting 
Director.  Division  of  Programs  for 
Special  Populations,  Bureau  of  Primary 
Health  Care.  Hedth  Resources  and 
Services  Administration,  4350  East- 
West  Highway.  Bethesda.  Maryland 
20814,  Phone:  (301)  594-4420. 

For  application  materials,  contact 
HRSA  Grants  Application  Center,  40 
West  Gude  Drive,  Suite  100,  Rockville, 
Maryland  20850, 1-888-300-4772. 
SUPPLEMENTARY  MFORMATKM:  Set  forth 
below  is  the  information  for  each  of  the 
identified  BPHC  programs. 

Program  Authority:  Community 
Health  Centers  [Section  330(e)  of  the 
PHS  Act  (42  use  254b(e)l.  New  Starts 
and  Expansions. 
CFDAi:  93.224. 

Application  Deadline:  ]\me  1, 1997. 
Estimated  Number  of  Awards:  25. 
Estimated  Amounts  Available:  $14 
million. 

Proffxim  Authority:  Migrant  Health 
Program  [Sec  330(g)  of  die  PHS  Act  (42 
use  254b(g)l.  New  Staits. 
CFDA*:  93.246. 

Application  Deadline:  June  1. 1997. 
Estiirtated  Number  of  Awards:  3-S. 
Estimated  Amounts  Available:  $1 
million. 

Proffom  Authority:  Health  Care  for 
the  Homeless  [Sec  330(h)  of  die  PHS  Act 
(42  use  254b(h)].  New  Starts. 
CPDA«:  93.151. 

Application  Deadline:  June  16, 1997. 
Estimated  Number  of  Awards:  3-5. 
Estimated  Amounts  Available:  $1.5 
million. 

Separate  application  matraials.are 
available  for  (1)  Commimity  and 
Migrant  Health  Centers  and  (2)  the 
Health  Care  for  the  Homeless  Program. 
The  application  materials  include  a 
copy  of  the  program  guidance  for  eedi 
program.  Further  information  on 
program  requirements  are  in  the  HRSA 
Preview  published  in  the  Federal 
Register  on  April  22, 1997. 

Dated:  April  25, 1997. 
daade  Earl  Fox. 
Acting  Administrator. 
(FR  Doc.  97-11292  Rled  4-30-97;  8:45  am] 
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266 


1 
1.613 


Hours  per  re- 
sponse (min.) 


8 

5 

10 

10 

S 


ToWbuRlan 
hours 


4 

248 

1.413 

2.030 
1.015 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMBIT 

[Docket  No.  FR-4222-N-011 


Sultsbmty  Of  Products 
Ravlaiona  In  the  Uaer  Faaa 
MafMnaciurers  Of  HiM 
Products 

AOBICY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  notice  revises  the  User 
Fee  Schedule  for  the  Technical 
Suitability  of  Products  program 
published  as  a  final  rule  on  August  0. 
1984,  and  latn  revised  in  notices 
published  on  January  22, 1985  and  on 
August  1, 1990.  This  revised  schedule 
increases  the  fees  listed  in  the  August  1, 
1990  notice. 

EFFECTIVE  DATE:  May  1. 1997. 
FOR  FURTHER  aaORMATWN  CONTACT; 
David  R.  Williamson.  Director  of  the 
Office  of  Consumer  and  Regulatory 
Affairs.  Department  of  Housing  and 
Urban  Development.  Rown  9146. 451 
7th  Street,  SW..  Washingtcm.  DC  20410. 
Telrohone  (202)  708-4560.  (This  is  not 
a  toll-free  number.)  Persons  with 
hearing  or  speech  impainoMnts  may 
access  this  number  via  TTY  by  calling 
the  Federal  Infixmation  Relay  Sovice  at 
(800) 877-8339. 

SUPPLBBfTARV  WTORMATION;  Under  the 
authority  of  section  7({)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(j)),  the 
Department  issued  a  final  rule  on 
August  9, 1984  (49  FR  31854) 
establishing  a  system  of  fses  to  be 
charged  to  manubcturers  of  products 
and  materials  used  on  structures 
approved  for  mortgages  or  loans  insured 
under  the  National  Housing  Act  (12 
U.S.C  1701  et  seq.].  (That  rule  is 
codified  at  24  CFR  200.934.)  Under  the 
rule,  manufacturers  that  seek  HUD 
acceptance  of  their  materials  and 
products  under  the  Technical 
Suitability  of  Products  (TSP)  program 
(section  521  of  the  National  Housing 
Act,  12  U.S.C.  1735e)  will  be  charged 
fees  for  initial  applications,  renew^s, 
and  revisions  widi  respect  to  documents 


23784 


Federal  Reoster  /  Voh  62,  No.  84  /  Thursday,  Mav  1.  1997  /  Notices 


v.^m,m^l  it^,^.*a^  I  Vnl    A9    Mn    RA  /  ThiirsHav    Mflv  1.  1Q97  /  Notices 


23785 


23784 


Fedaral  RegMter  /  Voh  62,  No.  84  /  Thursday.  h4ay  1,  1997  /  Notices 


fat  technical  suitability.  Paragraph  (c)  of 
24  CFR  200.934  provides,  in  relevant 
part,  that  the  Department  will  establish 
and  amend  the  fee  schedule  by 
publication  of  a  notice  in  the  Federal 
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The  Department  has  not  amended  the 
present  Cse  schedule  since  August  1, 
1990  (55  FR  31240).  Income  received  as 
a  result  of  the  present  User  Fee 
Schedule  does  not  maintain  the  current 
minimum  level  of  support  for  the 
ongoing  TSP  program.  A  fee  increase  is 
necessary  for  the  following  reasons:  (1) 
To  maintain  partial  recovery  of  program 
costs,  since  fees  have  not  been  adjusted 
for  nearly  7  years:  (2)  to  compensate  the 
Department  more  adequately  for 
processing  "revisions,"  which  require 
substantially  more  work  than 
"renewals";  (3)  to  bring  the 
Department's  fees  more  in  line  with, 
although  significantly  lower  than,  other 
nationally  recognized  technical 
evaluation  programs;  and  (4)  to 
recognize  the  &ct  that  TSP  renewals  are 
for  a  3-year  period,  which  is  a  longer 
duration  thui  provided  by  other 
nationally  recognized  evaluation 
programs. 

Accordingly,  notice  is  hereby  given 
that  the  Department  is  revising  the  fee 
schedule  published  in  the  notice  of 
August  1, 1990  (55  FR  31240),  as  set 
forth  below.  Additionally,  the 
Department  is  modifying  the 
designati(m  "Area  Letter  of  Acceptance" 
(ALA)  to  "State  Letter  of  Acceptance 
(SLA).  The  Department  is  discontinuing 
Regional  Letters  of  Acceptance  (RLA), 
and  replacing  them  with  State  Letters  of 
Acceptance  (SLA).  This  modification 
reflects  a  change  in  Departmental 
procedures  wUch  authorize  State 
OfBces,  in  lieu  of  Regional  OfBces,  to 
issue  SLAs.  This  notice  also  clarifies 
that  the  renewal  fee  applies  to 
Structural  Engineering  Bulletins  (SEBs), 
Mechanical  Engineering  Bulletins 
(MEBs),  Materials  Releases  (MRs), 
Administrators  Review  for  Acceptance 
of  UM  Bulletins  (ARAs),  and  SLAs  only. 

The  complete  fee  schedule,  as  revised, 
ia  as  follows: 

(i)  Initial  AppUcatioas 

Stiuctuial  Engineering  Bulletins 
(SEBs)— $4,000 

Mechanical  Engineering  Bulletins 
(MEBs)— $4,000 

Materials  Releases  (MRs)— $4,000 

State  Letters  of  Acceptance  (SLAs) — 
$1,000 

Use  of  Materials  Bulletins  Administrator 
Review  for  Acceptance  (ARAs)— 
$3,000 


(ii)  Revisions 

Structural  Engineering  Bulletins 
(SEBs)— $2,000 

Mechanical  Engineering  Bulletins  « 

(MEBs)— $2,000 
Materials  Releases  (MRs) — $2,000 

State  Letters  of  Acceptance  (SLAs) — 
$800 

(Hi)  Basic  Renewal  Fee  Without  Revision 

The  following  fee  schedule,  as 
revised,  wi^  be  assessed  every  three 
years  for  renewal  writhout  change: 

Structural  Engineering  Bulletins 
(SEBs)— $800 

Mechanical  Engineering  Bulletins 

(MEBs)— $800 
Matnials  Releases  (MRs) — $800 
State  Letters  of  Acceptance  (SLAs) — 

$400 

AadMrity:  Sections  7  (d)  and  (]), 
Department  of  Housing  and  Uifaan 
Development  Act.  42  U.S.C  353S  (d)  and  (j). 
and  24  CFR  200.934(c). 

Dated:  April  14. 1997. 
Nicolas  P.  Betrinas, 
Assistant  Secntaryfor  Housing-Fedeml 
Housing  Commissioner. 
IFR  Doc.  97-11275  Filed  4-30-97;  8:45  am] 
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DEPAflTMENT  OF  THE  IKTERtOR 

Office  of  itM  Sacralary 

AlaakB  Land  Managers  Forum 

AQ0ICY:  Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 


".  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C  App.  (1988)  and  41 
CFR  101-6.1015(b).  The  Department  of 
the  Interior  hereby  gives  notice  of  a 
public  meeting  of  the  Alaska  Land 
Managers  Forum  to  be  held  at  10  ajn. 
on  May  21, 1997.  The  meeting  will  take 
place  at  the  Anchorage  Hilton  Hotel, 
Alaska  Ballroom,  500  West  3rd  Avenue, 
Anchorage,  Alaska.  This  meeting  will  be 
held  to  receive  and  discuss  work  group 
reports  on  recreation  and  tourism.  The 
agenda  will  also  include  several  briefing 
items. 

FOR  RimMB«  MFORMAT10N  COMraCT: 
Ronald  B.  McCoy  at  (907)  271-5485  or 
Sally  Rue  at  (907)  465-4084. 
DefcarahLlwmiiii 

Special  Assistant  to  die  Secntiuy  for  Aladca. 
(FR  Doc.  97-11331  Filad  4-90-97;  5:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Western  Water  Policy  Review  Adviaory 
Commission  Meeting 

AQBICY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Western  Wator 
Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  meet  to 
discuss  draft  Introduction,  Historical 
Contrait.  and  West  Today  (chapters  I,  II. 
&  m)  of  the  Commission  Report  and 
meet  on  other  Commission  business. 

DATES:  Thursday,  May  15. 1997. 8:30 
a.m.-5  p.m..  Friday.  May  16. 1997. 8 
a.m.-5  p.m..  Saturday.  May  17. 1997. 8 
a.m.-12  p.m. 

ADDRESSES:  Location:  SD-124  Dirksen 
Senate  Office  Building,  First  Street  and 
Constitution  Avenue,  NE  (May  15, 8:30 
a.m.-12  p.m.)  and  Radisson  Barcelo, 
2121  P  Street  NW,  Washington,  DC 
(May  15, 1:30  p.m.-5  p.m..  May  16  and 
May  17).  Room  locations  in  the  hotel 
will  be  posted  in  the  hotel  lobby.  Copies 
of  the  agenda  re  available  fitim  the 
Western  Watn  Policy  Review  Office,  D- 
5001;  PO  Box  25007;  Denver.  CO 
80225-0007. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Commission  Office  at  telephone  303- 
236-6211.  FAX  303-236-4286.  or  E- 
mail  to  rgunnarsonOdo.usbr.gov. 

SUPPLBfENTARV  MRMMATKM: 

Public  Participation:  Written 
statements  may  be  provided  in  advance 
to  the  Western  Water  Policy  Review 
Office,  address  cited  under  the 
ADDRESSES  caption  of  this  notice,  or 
submitted  directly  at  the  meeting. 
Statements  wiU  be  provided  to  the 
members  prior  to  the  meeting  if  received 
by  no  later  than  May  7, 1997.  Tlia 
Commission's  schedule  will  not  allow 
time  for  formal  presentations  by  the 
public  durii^  the  meeting. 

Dated:  A{xil  25. 1997. 
LaixySckalE, 
Administrative  Officer. 
(FR  Doc.  97-11308  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Fisli  and  Wildlife  Service 

Notice  of  an  Interagency  Agreement 
for  the  Conservation  of  tlie  Coral  Pink 
Sand  Dunes  Tiger  Beetle 

AOBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  conservation 

agreement  and  docvunent  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  aimounces  agreement  between 
the  Utah  Division  of  F^ks  and 
Recreation  (Division);  the  U.S.  Bureau  of 
Land  Management  (BLM);  the  Kane 
County,  Utah  Commission;  and  the 
Service  to  the  provisions  of  a 
conservation  agreement  and  strategy  to 
provide  for  the  conservation  of  the  Coral 
Pink  Sand  Dunes  tiger  beetle.  The 
Service  also  announces  the  availability 
of  the  document  containing  that 
conservation  agreement/strategy: 
Conservation  Agreement  and  Strategy 
for  the  Coral  Pink  Sand  Dunes  Tiger 
Beetle  (Cicindela  limbata  albissima) 
(Conservation  Agreement).  This  species 
is  currently  a  candidate  for  listing  as 
endangered  or  threatened  under  the 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
agreement  focuses  on  identifying, 
reducing  and  eliminating  significant 
threats  to  the  tiger  beetle  that  warrant  its 
candidate  status,  and  enhancing  and 
maintaining  the  species  population  and 
habitat  to  ensure  its  long  term 
conservation. 

DATES:  Parties  to  the  Coral  Pink  Sand 
Dunes  Tiger  Beetle  Conservation  agreed 
to  and  signed  the  agreement  on  April 
18, 1997. 

ADDRESSES:  Persons  wishing  to  review 
the  Conservation  Agreement/Strategy 
may  obtain  a  copy  by  contacting  the 
Assistant  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Lincoln  Plaza, 
Suite  404, 145  East  1300  South,  Salt 
Lake  City,  Utah  84115.  Comments  and 
materials  received  and  information  used 
in  developing  this  agreement  are 
available  on  request  for  public 
inspection,  by  appointment,  d\iring 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Robert  D.  Williams,  Assistant  Field 
Supervisor  (see  ADDRESSES  section) 
(telephone  801/524-5001). 

SUPPLEMBfTARY  INFORMATION: 

Background 

The  Coral  f>ink  Sand  Dunes  (CPSD) 
tiger  beetle  [Cicindela  limbata 
albissima)  is  a  terrestrial,  predaceous 
insect  in  the  family  Qcindelidae.  The 


beetle  occurs  only  at  the  Coral  Pink 
Sand  Dunes.  The  Coral  Pink  Sand 
Dunes  comprise  a  dune  field  about  8 
miles  long  and  a  little  less  than  1  mile 
wide.  These  dunes  are  located  in  Kane 
County  about  7  miles  west  of  Kanab, 
Utah.  The  southern  portion  of  the  Coral 
Pink  Sand  Dunes  is  within  the  State  of 
Utah's  Coral  Pink  Sand  Dunes  State 
Park,  managed  by  the  Division.  The 
northern  portion  of  the  Dunes  is  on 
public  land  managed  by  the  BLM, 
Kanab  Resource  Area.  The  BLM's 
portion  of  the  Coral  Pink  Sand  Dimes  is 
within  the  Moquith  Mountain 
Wilderness  Study  Area. 

Previous  Federal  Actiim 

The  CPSD  tiger  beetle  is  currently  a 
candidate  species  for  listing  imder  the 
provisions  of  the  Act  in  the  Service's 
most  recent  Notice  of  Review,  February 
28, 1996  (61  FR  7596).  On  AprU  19, 
1994,  the  Southern  Utah  Wilderness 
Alliance  petitioned  the  Service  to  list 
CPSD  tiger  beetle  and  designate  critical 
habitat  On  September  8, 1994,  the 
Director  of  the  Service  approved  the  90- 
day  petition  finding  as  providing 
substantive  information  that  the  species' 
listing  may  be  warranted  (59  FR  47293). 
On  November  25, 1996,  the  Service 
published  a  Notice  in  the  Federal 
Register  (61  FR  59889)  announcing  the 
availability  of  the  draft  conservation 
agreement  for  public  comment.  Public 
hearings  were,  also,  announced  and 
held  in:  Kanab,  Utah  on  December  4, 
1996;  in  SL  George,  Utah  on  December 
5, 1996;  and  hi  Salt  Lake  City,  Utah  on 
December  10, 1996.  The  Service 
published  a  notice  inviting  public 
comment  on  the  draft  conservation 
agreement  in  the  following  newspapers: 
Salt  Lake  Tribune/Deseret  News, 
Southern  Utah  News  (Kanab,  Utah),  St 
George  Daily  Spectrum,  and  Las  Vegas 
Review  Jouinal/Las  Vegas  Sun.  The 
announced  comment  period  ended 
January  24, 1997. 

Summary  of  Comments  and 
Recommendations 

During  the  comment  period,  the 
Service  received  both  written  and  oral 
comments  from  111  parties,  including 
testimony  presented  at  the  public 
hearings.  All  commmts  received  were 
&t>m  private  individuals  or  groups. 
Written  and  oral  comments  from  both 
the  public  hearing  and  the  comment 
period  are  combined  in  the  following 
discussion.  Comments  questioning  the 
conservation  agreement  are  organized 
into  specific  issues.  These  issues  and 
joint  response  of  the  Service.  BLM.  and 
the  Division  to  each  are  summarized  as 
follows: 


Issue  1:  the  Service  and  the  BLM  lack 
authority  to  enter  into  and  implement 
conservation  agreements  under 
authority  of  the  Act  without  first  listing 
the  species  pursuant  to  section  4  of  the 
Act. 

Response:  Section  2(b)  of  the  Act 
declares  the  intent  of  the  Act  is  to 
"•  •  •  provide  as  means  whereby  the 
ecosystems  upon  which  endangered  and 
threatened  species  depend  may  be 
conserved  *  *  *"  and  section  2(c)l 
"*  *  *  all  Federal  departments  and 
agencies  shall  seek  to  conserve 
endangered  species  and  threatened 
species*  *  •".  Section  3(17)  of  the  Act 
directs  the  Secretary  of  the  Interior 
(through  the  Fish  and  Wildlife  Service) 
to  "*  *  *  establish  a  program  to 
ccmserve  fish  and  wildlife  and  plants 
*  *  *"  Nothing  in  the  Act  precludes  the 
Service  from  proactive  measures  to 
provide  early  conservation  to 
endangered  or  threatened  species.  The 
Service  has  in  several  instances 
developed  conservation  agreements 
with  other  parties  responsible  for  the 
management  of  the  habitat  of  those 
species.  The  conservation  agreement 
approach  enables  land  managing 
agencies  such  as  the  BLM  and  the 
Division,  to  use  their  authorities  to 
implement  conservation  programs  that 
have  the  potential  to  conserve  and 
recovor  species  that  are  tending  toward 
endangerment  The  BLM  has  broad 
authority  under  sections  201.  203,  and 
307  of  the  Federal  Land  Management 
Policy  Act  to  plan  for  and  manage 
ecosystems  on  lands  under  its 
jurisdiction.  The  conservation 
agreement  and  strat^y  has  been 
clarified  to  more  accurately  reflect  this 
information. 

Issue  2:  The  Utah  Division  of  Parks 
and  Recreation  lacks  authority  to  miter 
into  and  implement  conserration 
agreements  under  the  authority  of  the 
Utah  Off-Highway  Vehicle  Act  (OHV). 

Response:  The  Division  has  the 
authority  to  enter  into  and  implement 
conservation  agreements  within  both 
the  Utah  Off-Highway  Vehicle  Act,  Utah 
Code  Aimotated  (UCA)  41-22-1  and 
UCA  63-11-19  that  authorize  the 
Divisi(Hi  to  enter  into  contracts  and 
agreements  with  the  government  of  the 
United  States.  Additional  discussion  of 
the  Division's  authority  has  been  added 
to  the  conservation  agreement 

Issue  3:  The  draft  agreement  requires 
independent  National  Environmental 
Policy  Act  (NEPA)  compliance.  The 
agreement  is  not  consistent  with  a 
similar  BLM  efibrt  in  Idaho. 

Response:  The  Conservation 
Agreement  and  Strategy  is  being 
developed  for  planning  purposes.  Before 
Any  on-the-ground  actions  can  occur  on 
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BLM  administrated  lands,  a 
determination  must  be  made  whether  or 
not  the  Conservation  Agreement  and 
Strategy  is  consistent  with  BLM's 
Vermillion  Land  Use  Plan  and  whether 
or  not  additional  NEPA  analysis  is 
required.  If  the  Conservation  agreement 
is  not  consistent  with  the  plan  then  it 
must  be  incorporated  into  the  plan 
through  an  amendmeirt  process.  NEPA 
compliance  in  the  form  of  an 
environmental  assessment  would 
accompany  this  amendment.  As  a  result 
of  conversations  (pers.  comm.  Ronald 
Bolander,  Bureau  of  Land  Management, 
Salt  Lake  City,  Utah,  1997)  with  Idaho 
BLM  personnel,  Utah  BLM  has 
determined  that  this  process  is 
consistent  with  a  similar  action 
involving  another  species  of  tiger  beetle 
that  occurs  in  that  State.  The 
Conservation  Agreement  has  been 
clarified  to  more  accurately  reflect  this 
information. 

Comment  4:  Is  this  decision  subject  to 
administrative  appeal  and  in  what 
manner  may  afiected  parties  pursue 
their  appeal  rights. 

Response:  Protest  and  appeal  rights 
come  at  the  point  of  decision  following 
application  of  NEPA.  In  this  situation 
the  right  to  protest  to  the  BLM  Director 
would  be  initiated  by  a  decision  record 
for  a  land  use  plan  amendment  If  it  is 
determined  that  the  Conservation 
Agreement  and  Strategy  is  not 
consistent  with  the  existing  land  use 
plan  the  right  to  appeal  a  decision  to  the 
Interior  Board  of  Land  Appeals  would 
begin  with  the  signing  of  a  Decision 
Record  for  an  on-the-ground  action 
following  the  preparation  of  an 
Environmental  Assessment  with  or 
without  an  accompanying  plan 
amendment  The  proosdures  for  plan 
amendments,  preparation  of  NEPA 
dociunents  and  protests  and  appeals  are 
detailed  in  BLM's  1610  and  1792 
Manuals  and  in  43  CFR  Part  4. 

Comment  5:  Analysis  of  applicable 
BLM  planning  regulations  prevents 
implementation  of  the  draft  agreement 
*  *  *  the  BLM  managed  lands  lie 
within  the  Moquith  Mountain 
Wilderness  Study  Area  •  •  *  The 
interim  Wilderness  Study  Area  policy 
precludes  implementation  of  the 
proposed  activity  by  BLM. 

nepsonse:  Wildemess  Study  Area 
designation  does  not  preclude 
preparation  of  planning  documents  such 
as  conservation  agreements  and 
strategies  and  land  use  plan 
amendments.  Nor  does  it  preclude  any 
subsequent  on-the-ground  actions  so 
long  as  they  are  nonimpairing  as 
defined  by  the  Interim  Management 
guidelines.  Preparation  of  the 
Conservation  Agreement  for  the  CPSD 


tiger  beetle,  subsequent  land  use 
planning  evaluations  and  NEPA  related 
actions  £ail  within  these  guidelines. 

Comment  6:  Since  the  presence  of  the 
species  has  been  known  for  yetirs,  why 
hasn't  it  been  addressed  through  legally 
outline  planning  processes  rather  than 
through  a  special  extra  legal  inter- 
agency agreement? 

Response:  The  conservation  of  the 
CPSD  tiger  beetle  has  been  recognized 
as  an  issue  during  public  scoping  for 
BLM  and  Division  planning  efforts  for 
several  years.  Meetings  from  the  late 
1980's  to  present  have  recognized  the 
presence  of  the  species  and  the  need  for 
special  conservation  measures  on  the 
Coral  Pink  Sand  Dunes.  The 
Conservation  Agreement  and  Strategy 
will  provide  useful  guidelines  for  future 
management  for  both  the  State  and 
Federal  portions  of  the  Coral  Pink  Sand 
Dunes. 

Conunent  7:  There  is  no  basis  for  a  10- 
year  duration  of  the  proposed 
conservation  agreement. 

Response:  Ten  years  is  a  reasonable 
period  of  time  to  evaluate  the  species 
biological  response  to  the  intended  land 
management  actions.  It  is  also  an 
adequate  time  frame  for  agency  land  use 
actions  to  be  implemented.  The  parties 
to  the  Conservation  Agreement  will 
review  the  success  of  the  strategy 
annually  to  determine  its  adequacy  and 
need. 

Comment  8:  Biological  research  data 
fails  to  show  substantial  jeopardy  to 
tiger  beetle  populations  to  justify  the 
proposed  conserration  actions. 

Response:  The  scientific  information 
on  hand  demonstrates  that  several  biotic 
and  abiotic  factors  are  actively  and 
potentially  affecting  the  species 
including:  recreational  off-road  vehicle 
use.  parasitism,  periodic  climatic 
conditions,  and  over-collecting  of 
specimens,  resulting  in  a  very  small 
species  population  and  restricted  range. 

Comment  9:  The  no-play  restriction  in 
the  travel  corridor  comprising  the 
eastern  portion  of  "Conservation  Area 
A"  should  be  removed. 

Response:  The  eastern  portion  of 
"Conservation  Area  A"  contains 
occupied  habitat  of  the  CPSD  tiger 
beetle.  In  reviewing  the  final  boundary, 
the  Conservation  Planning  team 
determined  that  it  is  essential  for  the 
conservation  of  the  species  that  OHV 
use  be  kept  to  a  mininniin  in  this  area. 

Comment  10:  The  Conservation 
Agreement  ignores  collection  threats  to 
the  CPSD  tiger  beetle. 

Response:  Collection  threats  are 
acknowledged  in  the  studies  that 
contributed  to  the  biological  basis  for 
the  conservation  agreement  Control  of 
collection  is  identified  in  "Action  1"  of 


the  "Conservation  Actions  to  be 
Implemented"  section  of  the  agreement 
The  final  conservation  agreement 
explicitly  provides  for  control  of 
collection  on  both  BLM  and  State  Park 
portions  of  the  Coral  Pink  Sand  Dunes. 

Comment  11:  Implementation  of  the 
draft  conservation  agreement  may  tend 
to  concentrate  non-motorized  visitors  in 
the  best  occupied  habitat  of  the  CPSD 
tiger  beetle. 

Response:  Visitor  education  is 
expected  to  develop  knowledge  of  and 
sensitivity  to  critical  areas  within  the 
conservation  areas.  Effective  education 
along  with  adequate  signing  and  both 
recreational  and  biological  monitoring 
should  avoid  this  potential  problem.  To 
date  biological  date  has  not  indicated  an 
existing  problem  with  human  foot  traffic 
within  the  species  habitat  However, 
monitoring  will  continue  and  if  impacts 
to  the  species  poptilation  become 
apparent  the  parties  to  the  agreement 
will  address  them  appropriately. 

Comment  12:  The  parties  to  the 
agreement  have  inadequate  resources  to 
provide  on-the-ground  enforcement  of 
the  conservation  agreement 

Response:  The  Conservation 
Agreement  identifies  the  resources 
available  to  implement  the  agreement 
(see  pages  6-8).  The  Division  has  two 
full  time  park  rangers  with  law 
enforcement  authority  assigned  to  Coral 
Pink  Sand  Dunes  State  Paric  These  two 
rangers  along  with  the  Bureau's  law 
enforcement  officer  in  the  Kanab  Area 
Office  will  provide  supervision  of  use 
within  the  species  two  conservation 
areas.  The  Division,  Bviraau,  and  Service 
will  provide  additional  resources  such 
as  signing,  visitor  education,  and 
strategic  fencing  to  implement  the 
conservation  agreement  and  strategy. 

Comment  13:  The  seasonal  and 
wreather  effects  on  the  CPSD  tiger  beetle 
vtilnerability  vary  markedly  from  wet  to 
dry  periods.  Therefore,  restrictions  on 
OHV  use  should  be  relaxed  during  dry 
summer  periods. 

Response:  Degradation  of  larval 
interdunal  swale  habitat  remains  a 
significant  concern  regardless  of  current 
moisttire  conditions  of  the  sand  dunes. 
It  is  difBcult  and  confusing  to  the 
publics  to  vary  vehicle  use  restrictions 
during  the  recreational  season.  The 
approach  taken  by  the  Conservation 
Team  is  to  provide  nM-irimiiin 
conservation  area  for  the  species  while 
minimizing  affects  to  off-road 
recreational  use  areas. 

Comment  14:  Coral  Pink  Sand  Dunes 
tiger  beetle  habitat  should  be  more 
narrowly  defined  to  include  only  the 
occupied  interdunal  larval  beds.  That, 
with  seasonal  use  restrictions,  wotild 


provide  adequate  protection  for  the 
species. 

Response:  Based  on  current  research 
and  principals  of  conservation  biology, 
the  planning  team  has  established 
buffers  around  the  species  occupied 
larval  habitat  to  protect  aestivating 
adults.  As  more  biological  informatioh 
becomes  available  these  ares  will  be 
reviewed  by  the  Conservation  Team. 

Comment  15:  The  CPSD  tiger  beetle 
population  may  lack  genetic  variability 
and  the  species  inadequate 
heterozygosity  may  cause  eventual 
extinction  regardless  of  conservation 
measures. 

Response:  Many  species,  including 
tiger  beetles,  have  persistent 
populations  with  low  genetic 
variability.  Recently,  Volger  and  others 
(1993)  showed  that  another  endangered 
tiger  beetle,  Cicindela  d.  dorsalis^  with 
a  large  historic  range  bom  Virginia  to 
Massachusetts,  has  very  low  genetic 
variability  both  at  present  and 
historically.  Nevertheless,  as  a 
precaution  to  prevent  extinction  of  the 
CPSD  tiger,  it  is  essential.that 
conservation  efforts  include 
fnnintwining,  to  the  maximum  extent 
possible  those  portions  of  the  species 
natural  environment. 

Comment  16:  The  Conservation 
agreement  improperly  claims  to 
implement  safety  regulations. 

Response:  The  Utah  Division  of  Paries 
and  Recreation  is  motivated  to  conserve 
the  Coral  Pink  Sand  Dunes'  biological 
resources  as  well  as  to  enhance  public 
safety.  The  Division  disagrees  that 
documented  accidents  must  occur  as 
justification  for  concern  and 
management  action  in  association  with 
the  conservation  agreement  Both 
motorized  and  non-motorized  user 
groups  have  articulated  complaints 
regarding  potential  threats  to  safety.  The 
Division  is  reasonable  and  prudent  in 
responding  proactively  to  minimize 
exposure  to  this  risk.  Improved  safety 
for  all  park  tisers  is  an  important  side 
benefit  of  the  Conservation  Agreement 

Comment  1 7:  The  Conservation 
Agreement  impacts  less  ex{>erienced 
riders  and  children  disproportionately 
due  to  the  travel  restrictions  identified 
in  Conservation  Area  "A". 

Response:  Inexperienced  riders  and 
children  vnH  continue  to  have 
opportunity  to  enjoy  motorized 
recreation  both  on  the  BLM  portion  of 
the  dunes  near  established  access  points 
as  well  as  near  the  main  access  point 
near  the  State  park  campground.  These 
areas  provide  easy  to  ride  low  angle 
dunes  suitable  to  the  novice  rider. 
Comment  18:  The  Conservation 
Agreement  depends  on  narrow 


unpublished  data  insufficient  to  justify 
its  proposed  actions. 

Response:  The  signatories  to  the 
Conservation  Agreement  have  based  the 
proposed  actions  on  the  best  scientific 
information  available.  The  Service  finds 
the  reports  on  the  ongoing  scientific 
research  on  the  CPSD  tiger  beetle  well 
documented  and  consistent  with 
accepted  biological  research  procedures 
and  techniques.  Population  and  habitat 
monitoring  and  scientific  research  will 
continue  using  the  best  techniques 
available.  Ad^tional  biological  and 
habitat  information  will  be  incorporated 
into  the  management  of  the  species 
conservation  areas. 

Comment  19:  The  CPSD  tiger  beetle 
(Cicindela  limbata  aJbissima)  occurs 
else  where  in  western  North  America 
including  sand  dunes  in  Idaho. 

Response:  As  described  above  in  the 
background  information,  the  CPSD  tiger 
beetle  is  found  nowhere  else  other  than 
the  Coral  Pink  Sand  Dunes.  The  Idaho 
dunes  tiger  beetle  [Cicindela  arenicola) 
is  a  different  species. 

Comment  20:  The  Conservation 
Agreement  caimot  compromise  CPSD 
tiger  beetle  conservation  to 
accommodate  OHV  recreation. 

Response:  All  parties  to  the  agreement 
are  convinced  that  the  full 
implementation  of  the  Conservation 
Agreement  will  provide  protection  to 
the  CPSD  tiger  beetle  equivalent  to  or 
greater  than  the  species  would  receive  if 
it  were  listed  under  the  provisions  of 
the  Act  In  addition,  parties  to  the 
agreement  have  committed  that  if  the 
conservation  measures  are  not  adequate, 
the  agreement  will  be  modified  to 
remedy  any  shortcoming. 

Comment  21 :  The  Conservation 
Agreement  does  not  provide  a  balanced 
approach  to  recreational  opportunities. 
Response:  The  stated  purpose  of  the 
Conservation  Agreement  is  to  identify 
those  areas  crucial  for  the  conservation 
of  the  CPSD  tiger  beetle  and  those 
activities  consistent  with  the  species 
conservation  within  those  areas. 

Comment  22:  The  Conservation 
Agreement  allows  OHV  use  to  continue 
without  critical  information  concerning 
specific  needs  of  CPSD  tiger  beetle 
population  and  habitat  Information 
gaps  include:  demographic  and  other 
population  measurement  needs  in 
defining  and  maintaining  a  minimum 
viable  population;  information 
supportiiig  2.000  adult  individuals  per 
population  as  a  recovery  goal; 
information  indicating  that  a  protected 
corridor  of  potential  habitat  between 
populations  is  or  is  not  necessary. 

Response:  The  parties  to  the 
Conservation  Agreement  have  baaed  the 
proposed  conservation  actions  on  the 


best  scientific  information  available. 
Techniques  for  determining  minimum 
viable  population  estimates  for  insects 
have  not  been  developed.  The 
immediate  goal  is  to  maintain  its 
population  at  the  optimum  numbers 
consistent  vtith  the  species  occupied 
habitat  The  species  optimum 
population  level  may  change  as  a 
consequence  of  additional  research.  The 
species  has  two  known  sub-populations. 
Each  is  protected  in  each  of  the  two 
conservation  areas,  it  is  not  known  if 
other  sub-populations  occur.  Currently 
no  known  high  quality  habitat  occurs 
outside  Conservation  Area  A.  The 
maintenance  of  both  populations  within 
their  respective  conservation  areas  is 
critical  as  a  hedge  against  a  catastrophic 
event  in  either  population.  The 
Conservation  Agreement  requires  the 
involved  parties  to  adjust  population 
numbers  and  habitat  areas  as  new  and 
refined  information  concerning  the 
species  population  and  ecology  is 
acquired. 

Comment  23:  The  draft  conservation 
agreement  does  not  promote  the  overall 
Coral  Pink  Sand  Dunes  ecosystem 
health  by  focusing  only  on  the  CPSD 
tiger  beetle. 

Response:  Other  Bureau  and  Division 
planning  efforts  are  underway  which 
will  address  conservation  issues  related 
to  the  Coral  Pink  Sand  Dunes  ecosystem 
as  a  whole.  The  CPSD  tiger  beetle 
conservation  agreement  will  be 
incorporated  into  these  other  ecosystem 
planning  efforts  to  benefit  other  species, 
thus  effiectively  promoting  ecosystem 
health. 

Comment  24:  Protect  the  CPSD  tiger 
beetle  and  the  natural  environmental 
integrity  of  the  Coral  Pink  Sand  Dimes. 
Response:  The  express  purpose  of  the 
conservation  agreement  is  the  protection 
of  the  CPSD  tiger  beetle  and  its  habitat 
The  involved  parties  are  in  agreement 
that  with  the  implementation  of  the 
agreement,  conservation  will  occur  as  a 
consequence  of  the  efforts  of  all  parties 
and  the  public  at  large. 

Comment  25:  Do  not  close  the  Coral 
Pink  Sand  Dunes  to  motorized 
recreation. 

Response:  The  majority  of  the  Coral 
Pink  Sand  Dunes  will  remain  open  to  all 
recreational  use  including  OHVs. 
Motorized  travel  moU  be  restricted  or 
prohibited  in  an  area  of  less  than  20 
percent  of  the  dimes. 

Conservation  Agieeuient 

The  Service  has  assessed  existing  and 
potential  threats  facing  the  species 
based  on  the  five  criteria  as  required  by 
Section  4(aMl)  of  the  Act  Within  each 
of  these  criteria,  several  factors  which 
have  contributed  to  the  d^radation  of 
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CPSD  tiger  beetle  habitat  and  its 
populations  were  identified  (59  FR 
47293).  The  Conservation  Agreement 
provides  conservation  measures  to 
adequately  address  each  of  those  factors. 
The  CoDservation  Agreement  focuses  on 
the  following  goals:  (1)  Permanently 
protect  CPSD  tiger  beetle  habitat  in  two 
designated  conservation  areas  within 
the  historical  range  of  the  species.  (2) 
Establish  a  continuing  management 
program  that  educates  and  enforces 
CPSD  tiger  beetle  conservation  measures 
within  ^e  Coral  Pink  Sand  Dimes.  (3) 
Monitor  the  CPSD  tiger  beetle 
population  to  demonstrate  those 
conservation  measures  taken  for  the 
species  are  maintaining  it  at  viable 
population  levels.  (4)  Gain  additional 
biological  and  ecological  information 
concerning  the  beetle  and  its  dune 
habitat.  (5)  Form  a  conservation 
advisory  committee  to  coordinate  all 
conservation  actions  and  to  act  as  an 
information  gathering  and 
dissemination  center.  (6)  Provide  for 
both  motorized  and  non-motorized 
recreation  within  the  Coral  Pink  Sand 
Dunes  consistent  with  the  conservation 
of  the  CPSD  tiger  beetle. 

The  Conservation  Agreement  will 
provide  for  the  recovery  of  the  CPSD 
tiger  beetle  by  establishing  a  framework 
for  cooperation  and  coordination  among 
all  involved  parties.  It  will  also  establish 
a  frame  work  for  conservation  efforts, 
setting  recovery  priorities,  and 
establishing  costs  and  responsibilities  of 
the  various  tasks  necessary  to 
accompfish  the  recovery  priorities. 

Author.  The  primary  author  of  thi« 
notice  is  John  L.  England  (see 
AOOdESSES  section)  telephone  801/524- 
5001). 

AuuMnily 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  April  21, 1997. 
TWty  T.  TBrrell. 

Dsputy  Reponal  Director,  Denver.  Colorado. 
[FR  Doc.  97-11286  Filed  4-30-97;  8:45  am] 
■UMQ  OOOC  431fr«^ 


DEPARTMEHT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

agency:  U.S.  Geological  Survey. 
Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  E)evelopment  Agreement 
(CRADA)  negotiations. 


ffUMMARY:  The  United  States  Geological 
Survey  (USCS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Microsoft  Corporation.  The  purpose  of 
the  CRADA  is  to  jointly  research  and 
develop  general  public-oriented  data 
browsing  and  retrieval  capabilities.  Any 
other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research,  U.S. 
Geological  Survey,  National  Mapping 
Division,  500  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  64S-4643. 
facsimile  (703)  648-4706;  Internet 
"ebninsondusgs.gov". 

FOR  FURTHER  MFORMATION  CONTACT: 
Ernest  B.  Brunson,  address  above. 

SUPPI^MENTARY  MF0RIIAT10N:  This 
notice  is  to  meet  the  USCS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  April  24, 1997. 
Wendy  Bndd. 

Associate  Chief,  National  Mapping  Division. 
(FR  Doc.  97-11338  FUed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-060-1020-40:  QP7-016q 

Notice  Of  Meeting  of  John  Day-Snake 
Resource  Adviaory  Council 

AQBICV:  Bureau  of  Land  Management, 
Prineville  District 

ACTION:  Meeting  of  John  Day-Snake 
Resoiirce  Advisory  Council:  Pendleton, 
Oregon,  June  3. 1997. 

StMMARY:  A  meeting  of  the  John  Day- 
Snake  Resource  Advisory  Council  will 
be  held  on  June  3, 1997  from  8:00  am 
to  5:00  pm,  at  the  Red  Lion  Inn,  304  SE 
Nye  Ave.,  Pendleton.  Oregon.  Public 
comments  will  be  receiv^  at  1:00  pm. 
Topics  to  be  discussed  include  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project.  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  on  public  lands, 
current  issues,  and  proposed  recreation 
fees  on  Forest  Service  Lands. 

FOR  FURTHER  MFORMATION  CONTACT: 

James  L.  Hancock,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  NE  Third  Street,  Prineville,  Oregon 
97754.  or  call  541-416-6700. 


Dated:  April  22, 1997. 
JaBH  I.  HanwwTk, 
District  A4anager. 

[FR  Doc.  97-11285  Filed  4-30-97;  8:45  am] 
Mmti  CODE  mo  M  M 

DEPARTMBIT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 
(NV  910  0777  30] 

Northeastern  Qreat  Baain  Reeource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management 
ACTION:  Resource  Advisory  Council's 
Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  USC.. 
the  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM).  Council 
meetings  will  be  held  as  indicated 
below.  The  agenda  for  this  meeting 
includes:  approval  of  minutes  of  the 
previous  meetings,  update  on  land 
sales-exchanges-trades.  Interior 
Columbia  River  Basin  EIS  Project,  Final 
Mine  Bonding  Regulations,  proposed 
3809  Regulatory  Revision  (Hardtock 
Mining).  Standards  and  Guidelines. 
Coordinated  Resource  Management 
Group  reports  (elk.  fire  management, 
grazing.  South  Fork  recreation 
management  plan),  range  issues 
(including,  but  not  limited  to,  wild 
horses,  unauthorized  use.  Bureau 
priorities  for  allotments).  Vision  of  the 
Future,  identification  of  additional 
issues  to  be  resolved  and  determination 
of  the  subject  matter  for  future  meetings. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable»accommodations,  should 
contact  the  District  Manager  at  the 
Battle  Moimtain  District  Office,  50 
Bastion  Road,  PO  Box  1420.  Battle 
Mountain,  Nevada  89820,  telephone 
(702)  635-^1000. 

DATES,  TMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council, 
Eureka  Opera  House  (lower  floor 
conference  room).  Eureka,  Nevada. 


89316;  May  9. 1997.  starting  at  9  am; 
public  comments  will  be  at  11  am  and 
3  pm;  tentative  adjournment  5  pm.  If 
additional  time  is  required  to  complete 
the  scheduled  business,  the  meeting 
may  continue  on  May  10, 1997 
following  the  same  meeting  and  public 
comment  time  schedule  imtil  the 
meeting  is  adjourned. 
FOR  FURTHER  MFORMATION  CONTACT: 
Curtis  G.  Tucker,  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
Industrial  Way,  HC  33  Box  33500,  Ely, 
NV  89301-9408,  telephone  702-289- 
1841. 

SUPPLBMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 
Gerald  M  Smith, 
District  Manager,  Battle  Mountain. 
(FR  Doc.  97-11290  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-^)66-07-190(M)2;  CACA-37875] 
Notice  of  Realty  Action;  Califomla 


Sec.  35. 


action:  Notice 


SUMMARY:  The  Bureau  of  Land 
Management  is  ofi^ering  the  following 
lands  in  Kem  County,  California  for 
direct  sale. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Bureau  of  Land  Management  at  300  S. 
Richmond  Road,  Ridgecrest,  CA  93555, 
ATTN:  Linn  Gum,  Ph:  760-384-5450. 
SUPPLEMENTARY  MFORMATION:  Under  the 
Land  Tenure  Adjustment  Element 
entitled  "Needs  of  Desert 
Communities",  the  California  Desert 
Protection  Plan  of  1980  provides 
guidance  allowing  the  Bureau  of  Land 
Management  to  consider  the  special 
needs  of  desert  communities  by  the 
transfer  of  ownership  of  key  public  land 
parcels  in  and  around  these 
communities.  The  following  public 
lands  have  been  found  suitable  for  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  for 
non-competitive  Direct  Sale  to  the 
current  residents,  structure  owners  and/ 
or  mining  claimants.  The  appraisal  was 
completed  in  accordance  with  the 
Federal  Uniform  Appraisal  Standards  of 
1992  and  the  United  States  Professional 
Appraisal  Practices  of  1997. 

Mount  Diablo  Meridian,  CalifiDnua 


Lot  No. 

Acraage 

F^Mwkat 
Vdue 

48  -.. 

1J1 

$1,000 

J6 

500 

50 

.48 
.65 

500 

53  

SOO 

54  

25 

500 

56  

.11 

SOO 

56  

J1 
.19 

500 

57  

SOO 

58- 

8.19 

4,100 

59  

.02 

500 

60  

.12 

SOO 

61  

.41 

SOO 

62  .„ 

23 

SOO 

63      

.21 
.20 

500 

64  

500 

65  

.30 

500 

66  

.38 

500 

67  

.32 

SOO 

68  

.36 
.52 
.48 

SOO 

69    

500 

70  

500 

71  ... 

.43 

500 

72 

.09 

SOO 

73  

.32 

SOO 

74  

.22 

500 

75  

.20 

500 

76  - 

.18 

500 

77       

.11 
.33 

.21 
.20 

500 

78  

500 

79    

500 

500 

81  

.20 

500 

82  _.. 

.56 

SOO 

83  

.35 

500 

84  _.. 

.50 

500 

85  

.54 

500 

86  

.38 

500 

87  

.35 

500 

88  

.11 

500 

89  

.19 
.23 

500 

90  

500 

91  

.14 

500 

92 

19 

SOO 

93  

.04 
.06 

500 

500 

95  

.02 

500 

96  

.04 
.23 
.10 

500 

97    

SOO 

98  . — .. 

500 

99  

.25 

500 

100  

.11 

500 

101  

1.51 

1,000 

102  

.34 
.45 

SOO 

103  

SOO 

104  

.02 

SOO 

T.  29S..  R.  40E.. 


Sale  Procedures  and  Requirements 

Direct  Sale  of  most  of  the  lots  that  are 
encumbered  by  surface  occupancy  and 
use  also  have  current  mining  claims 
encumbering  the  subsurfece  estate.  The 
Sale  procedures  have  been  specifically 
designed  to  ensure  that  either  the 
sur&ce  user  or  mining  claimant  has  first 
and/or  second  rights  of  acceptance, 
respectively.  Upon  the  6l8t  day 
following  receipt  of  this  notice,  BLM 
will  offer  the  lots  to  the  designated 
buyers. 


First  Right  of  Acceptance:  The  surface 
occupant  will  have  the  first  opportunity 
to  purchase  their  lot(s)  from  the  Bureau 
of  Land  Management  The  purchase  is 
for  die  fair  nuiriiLet  value  as  determined 
by  appraisal  completed  on  April  8, 
1997. 

Failure  by  the  sur&ce  occupant  to 
accept  the  offer  in  writing,  within  30 
days  from  the  date  of  its  receipt,  and  to 
submit  full  payment  for  the  fair  market 
value  price  of  the  lot(s)  offered  will  be 
considered  a  refusal  of  the  Sale  Offer. 
Such  a  refusal  vrill  result  in  the  lots(s) 
being  offered  for  sale  to  the  underiying 
mineral  interest  owner  (mining 
claimant),  if  one  exists. 

All  payments  for  the  offered  lots  must 
be  in  the  form  of  a  certified  or  Cashiers 
check,  bank  draft  or  money  order  which 
is  made  payable  to  the  U.  S.  Department 
of  the  Interior,  Bureau  of  Land 
Management  (USDI-BLM).  Payment 
will  also  be  accepted  via  Mastercard  or 
Visa. 

Second  Rig^t  of  Acceptance:  In  the 
event  the  surface  estate  is  not  purchased 
on  the  initial  offering  to  the  sur&ce 
improvements  owner/occupant  of 
record,  a  second  sale  offer  will  be  made 
to  the  underlying  mineral  interest  owner 
(mining  claimant)  if  one  exists.  This 
offer  wUl  be  in  accordance  with  the 
same  criteria  as  set  out  above.  Should 
the  Second  Right  of  Acceptance  be 
refused,  the  effected  parcel(s)  will  be 
held  for  competitive  sale  at  a  future 
date. 

In  either  case  described  above,  a 
failure  to  accept  an  offered  parcel  is 
described  as:  1)  failure  to  meet  or  accept 
any  of  the  terms  and  conditions  of  the 
sale  or  the  encimibrances  to  the  surfece 
estate;  2)  failure  to  pay  in  full  the  Fair 
Mariaet  Appraised  Value;  and  3)  failure 
to  timely  file  with  the  Bureau  of  Land 
Management  the  Sale  Offer  Acceptance 
form.  Due  to  the  nature  of  this  type  of 
Sale  Offer,  the  Bureau  of  Land 
Management  will  strictly  adhere  to  the 
timeframes  for  offers,  no  exceptions  will 
be  permitted. 

Tmns  ■ml  Conditions  ApplicaUe  to  die 
Sale  Are 

1.  The  subsurfece  estate  and  all 
minerals,  subject  to  valid  existing  rights. 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals. 

2.  A  reservation  for  road  rights-of-way 
will  be  incorporated  into  each  affected 
patent  in  conjimction  with  the  Kran 
County  road  network. 

3.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890, 
43  U.S.C  945. 
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4.  The  patent  will  be  subject  to  any 
rights-of-way  for  the  purposes  of 
utihties  (Electric,  Telephone,  Water  and 
Cable)  as  they  affect  the  lots. 

5.  The  patent  will  be  subject  to  an 
easement  for  historical  access  for  roads 
commonly  known  as  Jewel,  Lexington 
Place  and  Beck  Road.  These  roads  will 
not  be  part  of  the  Kem  County  Road 
inventory  and  network,  unless  added  at 
a  later  date  by  Kem  County. 

The  purchaser,  by  accepting  the  land 
patent,  wUl  indemnify  the  United  States 
against  any  current  or  future  liability 
pertaining  to  Hazardous  Materials  and 
imderlying  mine  shafts,  timnels  or  adits, 
known  or  unknown. 

The  purchaser,  by  accepting  the  land 
patent,  acknowledges  when  accepted 
that  the  specific  property  is  encumbered 
by  mining  claims  filed  pursuant  to  the 
mining  laws  of  the  United  States.  The 
conveyance  of  the  property  by  a  land 
patent  is  made  subject  to  those  claims 
and  to  any  and  all  rights  that  the  holders 
thereof  may  have  pursuant  to  the  laws 
of  the  United  States  and  the  State  of 
California. 

Federal  law  requires  that  participants 
in  a  Direct  Sale  be  citizens  of  the  United 
States  and  18  years  of  age  or  older.  Proof 
of  Citizenship  must  accompany  the 
acceptance  of  Sale  Offer.  Unsold  lots 
will  be  offered  competitively  at  a  future 
date  to  be  set  by  the  Bureau  of  Land 
Management 

Grwdng  iHoes 

The  land  sale  discussed  herein, 
involves  lands  inside  the  Cantil 
Common  Allotment  These  lands  are 
withdrawn  under  Section  three  of  the 
Taylor  Grazing  Act  It  has  been 
determined  that  the  lands  contribute  no 
forage  for  the  Cantil  Common  Allotment 
and  their  sale  will  not  result  in  the  loss 
of  grazing  preference  for  any  of  the 
pwmittees. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  mvironmental 
documents,  is  available  at  the  Bureau  of 
Land  Management,  Ridgecrest  Resource 
Area  office,  300  S.  Richmond  Road. 
Ridgecrest  CA  93555. 

For  a  period  of  45  days  from  the  date 
of  this  Notice  in  the  Federal  Ragistar, 
interested  parties  may  submit  comments 
to  the  Area  Manager,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shaU  become 
the  final  determination  of  the 
Department  of  the  Interior. 


Acting  Area  h4anagBT. 

[FR  Doc.  97-11307  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[NV-MO-1430-00:  N-«6714] 

Amandad  Notica  of  Raalty  Action: 
LaaM/Convayanca  for  Racraation  and 
Public  Purpoaaa,  N-6e714 

A08ICY:  Bureau  of  Land  Management 
ACTION:  Amended  recreation  and  public 
purpose  lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C  869  et  seq.).  The  additional  lands 
are  needed  as  a  result  of  the  Beltway 
aligiunent  through  the  area.  The  Qark 
Coimty  School  District  proposes  to  use 
the  additional  lands  for  a  senior  high 
school. 

Mooiit  Diablo  Moridiaa.  Nevada 

T.  19  S.,  R.  59  E., 
Sec.  24.  NMiSWV«SEV4. 
WV.SWV4SWV4SEV4. 
Containing  25  acres,  more  or  less. 

The  land  is  not  reqiiired  for  any 
foderal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  die  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  mth  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe,  and  will  be  subject  to: 

1.  An  easement  in  fevor  of  Claric 
County  for  roads,  public  utilities  and 
flood  control  purposes. 

2.  All  valid  ana  existing  rights. 
Detailed  information  concerning  this 

action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management  Las  Vegas  District  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Sagiatar,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 


the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  nuy 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
clarification  of  the  lands  to  the  District 
Manager,  Las  Vegas  District,  4765  Vegas 
Dr.,  Las  Vegas,  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  senior 
high  school.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
direcUy  related  to  the  suitability  of  the 
land  for  a  senior  high  school. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
conunents,  the  classification  of  the  land 
described  in  this  Notice  will  become 
efiiactive  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  April  16, 1997. 
Michael  F.  Dwyer, 
Distiict  Manager ,  Las  Vegas.  NV. 
(FR  Doc.  97-11271  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[CA-a3o-i43o-oi:  CACA  amq 

DEPARTMENT  OF  AGRICULTURE 


[CACA  37717] 

Notica  Of  Land  Exdianga  Propoaal  and 
NoUca  of  inlant  To  Prspara  BLM  RMP 
Amandmant;  CaiHomia 

AOBtClES:  Bureau  of  Land  Kbnagement. 
Interior,  and  Forest  Service,  Agriculture. 
action:  Notice. 


summary:  This  document  contains 
information  regarding  a  proposed  land 
exchange  between  the  United  States,  the 
State  of  California,  MAXXAM,  Inc.  and 
Pacific  Lumber  Company,  under  which 
the  governments  would  acquire  twro  of 
the  most  ecologically  significant  tracts 
of  privately  owned  old  growth  redwood 
trees.  The  tracts  are  commonly  known 
as  the  Headwaters  Forest  and  Elk  Head 
Springs.  It  also  contains  a  notice  of 
intent  to  prepare  an  amendment  to 
BIAf's  Caliente  Resource  Area's 
Resource  Management  Plan. 
DATES:  Comments  regarding  either  the 
proposed  land  exchange  or  the  plan 
amraidment  must  be  submitted  on  or 
before  June  16, 1997. 
AOORESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  the  proposed  exchange, 
including  advising  as  to  any  liens, 
encumlwances,  or  other  claims  relating 
to  the  lands  being  considered  for 
exchange;  and  the  proposed  plan 
amendment.  Comments  must  be 
submitted  in  writing  and  must  be  sent 
to  the  following  addresses:  For  the 
Forest  Service  porticxis  of  the  proposed 
land  exchange.  Forest  Service  (ATTN: 
Headwaters).  630  Sansome  Street,  San 
Francisco,  CA  94111,  and  for  the  Bureau 
of  Land  Management  portions  of  the 
proposed  land  exchange  and  the 
proposed  plan  amendment.  Bureau  of 
Land  Management  (ATTN:  Headwaters), 
2135  Butano  Drive,  Sacramento,  CA 
95825-0451. 

FOR  FURTHER  MFORMATKM  OOffTACT: 
More  detailed  information  for  the  Forest 
Service  portions  may  be  obtained  from 
the  Forest  Service  at  the  above  address 
or  telephone  415-705-2772;  or  for  the 
Bureau  of  Land  Management  portions, 
from  the  Bureau  of  Laund  Management 
(ATTN:  Headvraters),  2135  Butano 
Drive.  Sacramento  CA  95825-0451; 
telephone  916-979-2800. 
SUPPLEMBfTARV  MFORMATION:  On 
Septnnber  28. 1996.  the  United  States, 
the  State  of  California.  MAXXAM.  Ina 
and  Pacific  Lumber  Company  signed  sn 
agreement  to  complete  a  land  exchange 
under  which  the  governments  would 
acquire  two  of  the  most  ecologically 
significant  tracts  of  privately  owned  old 
growrih  redwood  trees.  The  tracts  are 
commonly  known  as  the  Headwaters 
Forest  and  Elk  Head  S{»ii%B.  The 
agreement  also  contemplated  that  the 
governments  would  acquire  the 
timberlands  to  the  north  of  the 
Headwaters  Forest  from  anothw 
landowner,  the  Elk  River  Umber 
Ccanpany.  It  is  intended  that  part  of  the 
Elk  River  property  would  remain  in 
government  ownership  as  a  northern 
buffer  to  the  Headwaters  tract,  and  part 


would  be  transferred  to  Pacific  Lumber 
in  partial  compensation  for  its  property. 
Additionally,  in  exchange  the  Bureau 
of  Land  Management  (BLM)  would 
convey  to  the  Pacific  Lumber  Company 
Federal  lands  or  interests  in  lands  for 
private  lands  of  equal  value.  Federal 
assets  to  be  exchanged  by  BLM  will 
include  producing  oil  and  gas  interests 
in  the  public  lanck.  The  exchange  will 
also  involve  the  State  of  California 
inasmuch  as  they  are  part  of  the  overall 
agreement  and  will  be  involved  in  the 
transfer  of  stete  owned  assets  for  a 
portion  of  the  value  of  the  Headw^ers 
Forest  As  envisioned  in  the  agreement 
the  exchange  will  require  several  federal 
actions: 

(1)  An  exchange  of  Forest  Service  (FS) 
administered  federal  lands  for  lands 
owned  by  Elk  River  Timber  Company 
near  the  Headwaters  Fwest; 

(2)  Prom  lands  acquired  from  the  Elk 
River  Timber  Company,  the  United 
Stetes  will  retain  a  habitet  corridor 
along  the  South  Foric  of  Elk  River  and 
a  buffer  of  timbered  properties  around 
the  Headwaters  Forest; 

(3)  The  remaining  acquired  Elk  River 
Timber  Company  lands  will  be 
exchanged  to  Pacific  Liunber  Company 
for  an  equal  value  of  land  in  the 
Headwaters  Forest  area; 

(4)  Producing  federal  oil  and  gas 
assets  will  be  exchanged  to  Pacific 
Lumber  Company  for  an  equal  value  of 
the  Headwaters  Forest  and  Elk  Head 
Springs  property.  The  value  of  the  oil 
and  gas  assets  will  be  determined  by 
appraisal  and  competitive  auction.  The 
auction  will  be  conducted  by  the 
General  Services  Administration  and  a 
piaTJrwHng  plan  Will  be  developed  and 
advertised  by  them. 

(5)  BLM  will  amend  the  Caliente 
Ruource  Area's  Resource  Management 
Plan  (RMP),  modifying  the  land  tenure 
decisions  of  the  approved  RMP  to  the 
extent  necessary  to  oisure  conformity  of 
the  propoMd  land  exchange  with  the 
RMP.  An  amendment  is  b^ng  proposed 
in  order  to  allow  for  appropriate  jmblic 
involvement 

Forast  Service  Exchange 

Notice  is  hereby  given  that  FS.  United 
Stetes  Department  of  Agriculture 
(USDA).  is  considering  an  exchange  of 
land  with  Elk  River  Timber  Company 
under  die  authority  of  the  General 
Exchange  Act  of  March  20, 1922;  the 
Weeks  Law  of  March  1. 1911;  die  Act  of 
August  3, 1956;  and  the  Act  of  October 
21, 1976.  as  amended. 

(1)  The  following  described  federal 
lands  are  being  considered  for  disposal 
by  exchange  by  FS.  USDA: 


Diablo  Meridian 

T.  22  N.,  R.  4  B.. 
Sac.  12,  lots  1-5, 8, 9, 11-14.  and  16. 

Sec  2.  lots  3  and  4,  S\^NWy4  and  SWMm 

Sec.  26,  SVtSVi: 

Sec.  36,  alL  , 

T.  23  N.,  R.  11  B„ 

Sec.  1,  all 
T.  24  N.,  R.  11.  E.. 

Sec.  36.  WV4. 

T   IB  N    R   ft  R. 

Sea  21.  SWvInBVi,  SKViNWV*.  NViSWVi, 
and  part  of  the  SEVi. 
T.  16  N..  R.  10  E., 

Sec  14.  lot  4,  NWV«,  WM1SWV4.  and  . 
SEViSWVt. 
T.  19  N.,  R.  11 B.. 

Sec  15,  NEV«SWV^ 
T.  20  N.,  R.  12  E., 

Sec.  25.  SWVtSEV^NWA  and 
NWV«NEV«iSWV^ 
T.15N.,R.12E.. 

Sec20,NVi. 
T.  4  N.,  R.  15  E.. 

Sec  11.  NEV«SEy4. 
T.  4  N.,  R.  16  £., 

Sec  1,  lots  3  and  4.  S^^NBVi,  SBViNWV«i. 
and  NEV«SEV«; 

Sec  2.  lots  1  and  2; 

Sec  4,  lot  4; 

Sec  10.  NBV«NW%; 

Sac  12,  SEViSWVi.  SWViSBVi,  and 
EVbSEV*' 

Sec  13,  NEV«NEV4,  W^NBVi.  NEV4NWVh 
SWV«NWV«.  and  WViSWV*: 

Sec  IS.  SWViSWMi: 

Sec  17,  NWViNBVi. 
T.4N.,R.17E., 

Sec  4,  lot  1,  SViNEy4  and  SBVi: 

Sec.  5,  lots  1-4,  SV^V^.  and  NVkSBVi; 

Sec.  6.  lot  1.  2, 6,  and  7.  SViNEVi.  and 

Sec  7,  lot  1; 

Sec  8.  S>^NEV4: 

Sec  9.  NEV4,  S^^NWVi,  and  S%: 

Sec.  18.  SEVi. 
T.5N.,R.17E., 

Sec  17,  SWVSJ4EVI,  SEViSWVi. 
SWViSEV^.  and  E^^SBVi: 

Sac  18.  NEVdSEVi; 

Sec  19.  SBy4NEy4  and  NEViSBV^ 

Sec  20.  fffiVMEV^  SVUn«.  and  SVii: 

Sec  21.  all: 

Sec  28.  all: 

Sec29.all: 

Sac  30.  all: 

Sec  31.  all: 

Sec  32.  all: 

Sec33.alL 
T.  5  N..  R.  16  B.. 

Sac  4.  SEViS¥V\^ 
T.12N..R.12B.. 

Sec  6,  lots  1-3,  SVkNEy4,  and  SB\^; 

Sec  13.  SEV4NEV4,  SWViSEVi,  and 

Sac  18,  loto  1-3: 

Sac23.EV^NBVi: 

Sac  24,  N%N%,  SW¥MB}A.  SV^NW\^ 

madVn/^SKVt: 
Sec  28.  SVU4WVI  and  SWy4: 
Sec  29.  BV^SBVi: 

Sec  30.  Lots  1-4.  B%W%.  and  W^SEV,; 
Sac  32.  NBVi.  SWy4SWy4,  NVkSBVi.  and 

SWVhSBV^' 
Sac  33.  HWVt  and  NWVtSWVi: 
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Sec  34.  SMi; 

Sec  35,  E>^NEV«  and  SVi; 

Sec  36,  SWV«,  WV^SEVi.  and  EVtSEV*. 
T.  12  N.,  R.  13  E.. 

Sec  2.  Vn/t  lot  1.  W>^  lot  7.  EV^  lot  8.  and 
NV4SWV«; 

Sec  8.  SVd>4yi  and  NWV«NWy«: 

Sec.  18.  Lot  2: 

Sec.  28.  NWV4SWV4,  NWy«SEV«.  and 
SViSVi; 

Sec  29.  NEV4SEV«,  and  SMiSEV«; 

Sec.  31.  lots  3  and  4,  EV^SWVi.  and  SEV4. 

Sec.  32,  E^/z  and  SWV«: 

Sec  33.  all: 

Sec  34,  all: 

Sec  35.  aU. 
T.  12  N.,  R.  14  E.. 

Sec  6.  bts  1  and  2,  and  SV^NEV*. 
T.  13  N.,  R.  14  E., 

Sac  31,  SV^NEV*  and  SEV«. 

Subject  to  valid  existing  rights,  the 
federal  lands  identified  above  have  been 
segregated  firom  appropriation  under  the 
public  land  laws  and  mineral  laws  for 
a  period  of  5  years  beginning  February 
10. 1997. 

In  exchange.  FS.  USDA,  would 
acquire  the  following  described  lands 
firom  Elk  River  Timber  Company. 

Hmboldt  Meridian 

T.  3  N..  R.  1  E.. 
Sec  3.  SWV4.  NWV4SEV4,  and  SVtSEVi: 
Sec  4,  a  portion: 
Sec.  5.  all: 
Sec.  6.  NV>; 
Sec  8.  NV^.  NEV4SWV4.  NViSEVi.  and 

SEViSEV*: 
Sec  9.  all: 
Sec  10.  NVii,  NV1SWV4,  SWV4SWV4, 

NV1SEV4,  and  SEV4SEV4; 


Sec  11.  WViWVi: 

Sec  15.  SV^NEV*.  NWVi.  and  SEV«. 
T.  3  N..  R.  1 W.. 

Sec.  1.  a  portion; 

Sec  2.  EVi  and  NWV«: 

Sec  3.  finctional  NWV4. 
T.  4  N..  R.  1  W.^.^  " 

Sec  25.  a  portion: 

Sec  26.  a  portion: 

Sec  27.  a  portion: 

Sec  34.  all: 

Sec  35.  a  portion  of  the  EV^.  and  VtVt; 

SecSe.alL 
T.  4  N..  R.  1  B.. 

Sec  31.  aU; 

Sec  32.  all: 

Sec.  33.  SV1NWV4  and  SWV«. 

(2)  The  United  States  wiU  retain  a 
wildlife  habitat  corridor  along  the  South 
Fork  Elk  River  and  the  Little  South  Fork 
drainage  from  Section  35.  T.  4  N..  R.  1 
W..  MDM.  south  easterly  toward  SW 
comer  of  Section  11,  T.  3  N..  R.  1  E.. 
MDM.  and  a  bufCor  of  timbered 
properties  arovmd  the  Headwaters 
Forest  parcel.  The  exact  land 
description  of  these  lands  will  be 
developed  as  a  result  of  further  study. 

(3)  The  remaining  lands,  that  are  not 
retained,  will  be  exchanged 
immediately  to  MAXXAM.  Inc.  for  an 
equal  value  of  MAXXAM.  Inc. 
controlled  lands  known  as  the 
Headwaters  Forest  parcel  and  described 
below. 

HomboUt  Meridian 

T.  3  N..  R.  1  E.. 
Sec.  8,  WViSWy4,  SEV4SWV4.  SWy4SEV4; 
Sec.  14,  all; 


SeclS.SWVi: 

Sec  16.  all: 

Sec  17.  all: 

Sec  18.  SEVi: 

Sec  19,  NEV4.  NV^SEV^: 

Sec.  20.  all: 

Sec.  21.  all: 

Sec.  22.  all: 

Sec  23.  all: 

Sec.  24.  WVi: 

Sec.  26.  NWV4: 

Sec  27.  NVi,  NViSVi:  SV^SWV«: 

Sec.  28,  EVi.  NViNWy4: 

Sec.  29.  NEV4NEy4. 

BLM  Exchange 

In  order  to  acquire  the  balance  of  the 
Headwaters  Forest.  BLM  will  exchange 
the  federal  oil  and  gas  mineral  estate 
located  under  the  following  legal 
descriptions,  but  the  surface  estate  will 
remain  with  the  United  States.  The 
conveyance  documents  will  be  issued 
subject  to  the  existing  oil  and  gas  leases 
issued  under  the  authority  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended.  Additional  reservations  will 
be  made  to  the  United  States  for  all 
other  minerals  and  non-producing  oil 
and  gas  zones  within  the  leases.  In 
exchange  for  the  value  of  the  above 
described  lands  and  proposed 
exchanges.  BLM  will  acquire  those 
certain  properties  by  exchange, 
generally  described  locally  as  the 
Headwaters  Forest  and  the  Elk  Head 
Springs  parcels,  and  described  specially 
under  paragraph  number  3  above. 


To«m 


Range 


Sec 


Acres 


Mount  DUbtoMarMan 


CAS-019382 


CAS-019392  .. 
CAS-019381A 
CAS-021S92  .. 


CAS-019357  .. 
GAS-0233828 


CAS-0eil30  .. 
CACA-028423 
CAS-01938gA. 
CAS-021S03  ... 
CAS-a23382A. 
CAS-019349  ... 
CAS-O19260A. 
CAS-0ig266B. 
CAS-019376  ... 

CAS-02Q095  ... 

CAS-oigeae  ... 


T.  31  S. 
T.32S. 


31  S. 
318. 

31  S. 

32  8. 
20  8. 


T.32S. 

T.26S. 

T.  31  8. 

T.31S. 

T.20  8. 

T.318. 

T.20& 

T.20  8. 

T.26  8. 

T.30  8. 

T.318. 

R.22E. 
R.23E. 

R.22E. 
R.22E. 
R.22E. 

R.23E. 
R.  16E. 


R.23E 

R.21  E. 

R.22E. 

R.22E. 

R.  16E 

R.22E. 

R.  18E. 

R.16E. 

R.21E. 

R.22E 

R.22E 

Sac  22. 23,  25  

Sec  9 „_ 

Sec.  10 

<^^n^*    &>       ■■■•••■••••>■•••■■ 

Sec  27 

Sec  29 

Sec  36 

Sec  18 

Sec  30 

Sec  36 

oOC.  IB  ■•••»••»•■•.•••• 

Sec.  21 

Sec18 

Sec.  8_, 
Sec8. 
Sec  30 
Sac  32 
Sec  6. 
Sac  2. 


860 


160 
280 
210 

"230 


1047 
115 
318 
30 
30 
501 
180 
168 
360 


801 

67 

200 


Lease 


CALA-0149681 

CALA-033569  . 
CALA-033068  . 

CALA-0055052 

CACA-4969 

CACA-12855A 


Town 


T.5N. 


T.  11  N. 
T.  11  N. 
T.  12  N. 
T.  3N. 
T.3N. 
T.  11  N. 


Range 


R.9W. 


20  W. 
23  W. 
23  W. 
20  W. 
16  W. 
23  W. 


Sec 

Sec  16 

Sec  21 

Sec  28 

Sec  33 

Sec.  34  . — 

Sec  28 „ 

Sec  18 „ 

Sec.  32 

Sec.  19  ....... 

Sec  1 

Sec  10 


Acres 


880 


160 
200 

"lio 
33 

40 


Subject  to  valid  existing  rights,  the 
federal  lands  identified  above  have  been 
segregated  from  appropriation  imder  the 
public  land  laws  and  mineral  laws  for 
a  period  of  5  years  beginning  March  24, 
1997. 

Caliente  RMP  Amendment 

In  the  plan  amendment,  the  federal  oil 
and  gas  estate  within  the  Caliente 
Resource  Area  vrill  be  identified  for 
conveyance  by  means  of  exchange  and 
the  exchange  value  determined  hy 
appraisal  and  subsequent  auction.  The 
environmental  effects  of  the  proposed 
exchange,  as  well  as  the  amendment  to 
the  Caliente  RMP,  will  be  addressed 
within  the  joint  Headwaters  EIS/EIR. 
This  additional  scoping  opportunity  is 
presented  for  the  public  to  address  the 
proposed  amendment  to  the  Caliente 
RMP.  Any  additional  scoping  comments 
relating  to  the  plan  amendment  must  be 
submitted  on  or  before  Jime  16, 1997  to 
BLM's  ofGce  in  Sacramento  at  the 
address  listed  above. 

A  Notice  of  Intent  to  prepare  an  EIS/ 
EIR  for  the  Headwaters  exchange  was 
pubUshed  in  the  Federal  Register  on 
December  27, 1996  at  page  68285  (61  FR 
68285)  by  U.  S.  Fish  and  Wildlife 
Service.  A  series  of  six  public  meetings 
to  solicit  public  comments  were  held  in 
January  of  1997.  The  subsequent  public 
scoping  period  was  completed  on 
February  18, 1997. 

Dated:  April  21, 1997. 
David  McIInay, 

Chief,  Branch  of  Lands  (CA-931).  Bureau  of 
Land  Management. 

Dated:  April  21, 1997. 
G.  Lynn  Spragna, 

Regional  Forester,  Pacific  Southnrest  Region 
(RS),  Forest  Service. 
(FR  Doc.  97-11327  Filed  4-30-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTEmOR 

Bureau  of  Land  Management 
PD-667-1910-00-43eq 

Idaho:  niing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  ofScially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  April  23. 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  the  1893  meanders  of  the  right 
bank  of  the  Snake  River,  the  subdivision 
of  section  15,  and  a  metes-and-bounds 
survey  in  section  16,  T.9  S.,  R.  27  E., 
Boise  Meridian,  Idaho,  Group  No.  950, 
was  accepted  April  23, 1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Reclamation. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  April  23, 1997. 
Daane  E.  Oiaen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  97-11336  FUed  4-30-97;  8:45  am) 
BaUNQ  OOOE  4S1»-aO-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  <rf  Land  Management 
po-067-1110-00] 

Idaho:  FHIng  of  Plals  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  efiiective 
9:00  a.m.  April  21 ,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines.  1891 
meanders  of  the  left  bank  of  the  Salmon 
River,  and  tract  37  in  section  7.  the 
subdivisional  of  section  7,  and  the 


survey  of  the  1993-1996  meanders  of 
the  left  bank  of  the  Salmon  River  and 
islands  in  the  Salmon  River  in  section 
7,  T.  22  N..  R.  22  E..  Boise  Meridian. 
Idaho,  Group  No.  849,  was  accepted 
April  21, 1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management.  All  inquiries 
concerning  the  survey  of  the  above 
described  land  must  be  sent  to  the 
Chief.  Cadastral  Survey,  Idaho  State 
Office.  Bureau  of  Land  Management, 
1387  S.  Viimell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  April  21, 1997. 
Dbsbb  E.  Oben. 

Chief.  Cadastral  Surveyor  for  Idaho. 
(FR  Doc  97-11337  Filed  4-30-97;  8:45  am] 
■UMQ  OOOE  4310-OQ-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 
[NM-862-07-1420-OOI 

Notice  Of  HIing  Of  Plat  Of  Survey;  Naw 
Mexico 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

action;  Notice. ' 

SUMMARY:  The  plat(s)  of  survey 
described  below  will  be  officially  filed 
in  the  New  Mexico  State  Office.  Bureau 
of  Land  Management,  Santa  Fe.  New 
Mexico,  on  June  9, 1997. 
New  Mexico  Priac^  Meriiiaa,  Nm 


T.  20  N..  R.  8  W..  accepted  April  21. 1997. 
fcM'  Group  899  NM. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plat(s)  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest  A  plat  will 
not  be  officially  filed  until  the  day  ahm 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  vnshes  to 
protest  against  any  of  these  surveys 
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must  file  a  written  protest  with  the  State 
Director,  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plat(s)  represent 
dependent  resurveys,  and  surveys. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $1.10  per  sheet. 

Dated:  April  23. 1997. 
John  P.  Bmnctt 

Chief  Cadastral  Surveyor  for  New  Mexico. 
(FR  Doc  97-11349  Filed  4-3(>-97:  8:45  am] 

■UJNQ  OOW  4310-FB-M 


DEPARTME^fT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

[iO-«30-1«aO-00-«373;  101-31741] 

Notice  of  Addition  of  Lands  to 
Proposed  Withdrawai;  Idaho 

AQCNCY:  Bureau  of  Land  Management, 
hiterior. 

ACTION:  Notice. 


f:  The  Department  of  Air  Force 
has  filed  a  request  to  add  10.85  acres  to 
their  withdrawal  application  for  the 
Enhanced  Training  in  Idaho  (ETI)  site. 
The  (Higinal  Notice  of  Proposed 
Withdrawal  was  published  in  the 
Federal  Register.  61  FR  15513.  April  8, 
1996. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
July  30. 1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM.  1387  South  Vinnell 
Way.  Boise.  Idaho  83709. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jon 
Foster.  BLM  Idaho  State  Office,  1387 
South  Vinnell  Way.  Boise.  Idaho.  83709. 
208-373-3813. 

SUPPLBCNTARY  MFORMATKM:  On  April 
16, 1997,  the  Department  of  Air  Force 
filed  a  request  to  add  certain  lands  to 
their  existing  withdrawal  application. 
These  lands  are  in  addition  to  those 
published  in  the  Federal  Register.  61  FR 
15513.  April  8, 1996.  The  following 
described  public  lands  are  withdrawn 
from  settlement,  sale,  location,  or  entry 
imder  the  general  land  laws,  including 
the  mining  and  mineral  leasing  laws, 
subject  to  valid  existing  rights: 


Boiae  Maridian 

Grasmere  No-Drop/Emitter  Site:  (Two 
locations) 

T.  13  S..  R.  4  E.. 

sac  13.  W</!tSWV4  ND-8  (No  Drop) 
Further  described: 

Beginning  at  the  SW  corner  of  said  Section 
13,  thence  N.  0<'09'13"  E.  along  the  west  line 
of  said  Section  13  a  distance  of  1,984.85  ft; 
thence  E..  866.61  ft.  to  the  TRUE  POINT  OF 
BEGINNING;  thence  S.  0"07'39"  E..  1,700  ft.; 
thence  N.  89*52'21"  W..  ISO  ft.  to  the  TRUE 
POINT  OF  BEGINNING. 

sec  13,  SViSWV4NE'/«NWV4SWV4  (AU) 
(Emitter) 

The  areas  described  aggregate  8.35  acres  in 
Owyhee  County. 

Hagennan  Emitter  Site:  ** 

T.  8  S.,  R.  13  E.. 
7,  lot  3. 


Further  described: 
SEV«SEV4SWV«NWV4SWV«  (BiC)  (Emitter) 
The  area  described  contains  2.5  acres  in 

Twin  Fails  Coimty. 

This  withdrawal  will  be  authorized 
under  the  Act  of  February  28. 1958.  43 
U.S.C.  155-158,  and  requires  legislative 
action  by  Congress. 

For  a  periooof  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  addition  of  lands  to  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Idaho  State 
Director  at  the  address  shown  above. 

If  a  public  meeting  is  required  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  and 
newspapers  in  the  general  vicinity  at 
least  30  days  before  the  scheduled  date 
of  a  meeting. 

Nine  public  meetings  were  held  in 
June  and  July  1996  for  the  purpose  of 
scoping  the  environmental 
documentation  to  meet  National 
Environmental  Policy  Act  requirements 
for  the  proposed  withdrawal.  The  draft 
environmental  impact  statement 
currently  under  preparation  includes 
the  addition  of  the  10.85  acres  described 
in  this  notice. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  additional 
described  lands  will  be  segregated,  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  The 
temporary  uses  that  will  be  permitted 
during  this  segregative  period  are  rights- 
of-way,  leases,  permits,  licenses  or 
discretionary  land  use  authorizations 
that  do  not  significantly  disturb  the 
surfoce  of  the  land  or  impair  values  of 


the  resoiuces,  but  will  be  coordinated 
ifvith  the  Installation  Commander. 
Mountain  Home  Air  Force  Base,  Idaho. 

The  temporary  segregation  of  the 
additional  land  in  connection  with  the 
withdrawal  application  shall  not  afiiact 
administrative  jurisdiction  over  the 
land,  and  segregation  shall  not  have  the 
effect  of  authorizing  any  use  of  the  land 
by  the  Department  of  the  Air  Force. 

Dated:  April  21. 1997. 
Jimmie  Bnxtoo, 

Acting  Deputy  State  Director  for  Resource 
Services  Division. 

[FR  Doc.  97-11280  Filed  4-30-97;  8:45  am) 
MLUNQ  COM  4310-QO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Servicas 

Native  American  Graves  Protection 
and  Repatriation  Rsvlsw  Commlttss: 
Findings 


AOBICY:  National  Park  Service, 

Department  of  the  Interior 

ACTION:  NAGPRA  Review  Committee 

Advisory  Findings  And 

Recommendations  Regarding  a  Carved 

Wooden  Figure  from  die  Hawaiian 

Islands. 

After  full  and  careful  consideration  of 
the  information  and  statements 
submitted  and  presented  by 
representatives  of  the  Qty  of 
Providence,  RI.  the  Office  of  Hawaiian 
Affairs,  and  Hui  Malama  I  Na  Kupiuia 
'O  Hawai  'i  Nei.  at  its  meetings  on 
November  23. 1996.  and  March  27, 
1997.  the  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  (NAGPRA  Review 
Committee)  considers: 

(1)  The  Office  of  Hawaiian  AfEairs  and 
Hui  Malama  I  Na  Kupuna  'O  Hawai  'i 
Nei  are  Native  Hawaiian  organizations; 

(2)  The  carved  wooden  figure 
currently  in  the  possession  of  the  City 
of  Providence  (catalogue  number  E2133) 
is  a  specffic  ceremonial  object  needed 
by  traditional  Native  Hawaiian  religious 
leaders  for  die  practice  of  traditiontd 
Native  Hawaiian  religion  by  its  present- 
day  adherents: 

(3)  There  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  the  Office  of  Hawaiian 
Affiurs  and  Hui  Malama  I  Na  Kupuna  'O 
Hawai'i  Nei  and  the  Native  Hawaiians 
who  created  and  used  the  carved 
wooden  figure; 

(4)  The  carved  wooden  figure  cannot 
be  identified  as  an  item  that,  as  part  of 
the  death  rite  or  ceremony  of  a  culture. 


is  reasonably  believed  to  have  been 
placed  intentionally  at  the  time  of  death 
or  later  with  or  near  individual  human 
remains; 

(5)  The  carved  wooden  figure  cannot 
be  identified  as  an  object  of  ongoing 
importance  to  a  Native  Hawaiian 
organization  itself  rather  than  property 
owned  by  an  individual  member,  and 

(6)  There  was  insufficient  information 
presented  regarding  the  circumstances 
of  the  acquisition  of  the  carved  wooden 
figure  to  make  an  advisory  finding 
concerning  right  of  possession  to  the 
object  as  defined  by  NAGPRA  and  ito 
implementing  regulations. 

In  arriving  at  these  advisory  findings, 
the  NAGPRA  Review  Committee  noted 
that: 

(1)  The  carved  wooden  figure  is 
believed  to  have  been  collected  in 
Hawaii; 

(2)  Several  recognized  authorities  on 
Hawaiian  sculpture,  including  William 
H.  Davenport,  Norman  Hurst,  Adrieime 
L.  Kaeppler,  Herb  Kawainui  Kane,  and 
Rubellite  Kawena  Johnson,  identified 
the  carved  wooden  figure  as  a  decorated 
canoe  haka,  a  utilitarian  object  used  to 
hold  spears  or  fishing  poles,  rather  than 
a  sacred  object. 

(3)  Edward  Dodd,  another  recognized 
authority  on  Hawaiian  sculpture. 
describcHS  the  carved  wooden  figure  as  a 
curious  and  rare  mixture  of  utilitarian 
function  with  some  stylistic  features 
traditionally  associated  with  god 
images. 

(4)  Pualani  Kanaka'ole  Kanahele, 
Kunani  Nihipali,  and  Edward  Halealoha 
Ayau  are  recognized  by  members  of  the 
Office  of  Hawaiian  A&drs  and  Hui 
Malama  I  Na  Kupima  'O  Hawai'i  Nei  as 
traditional  religious  leaders  responsible 
for  perfcHining  duties  related  to 
Hawaiian  ceremonial  or  religious 
traditions. 

(5)  The  three  traditional  religious 
leaders  identified  the  carved  wooden 
figure  as  an  'aumakua,  an  ancestral 
deity  who  is  called  upon  by  its  present- 
day  descendants  for  guidance  and 
protection; 

(6)  Littie  is  known  regarding  the 
circumstances  of  the  carved  wooden 
object's  original  acquisition  in  the  19th 
Century. 

Based  on  these  advisory  findings,  the 
NAGPRA  Review  Committee 
recommends  that  the  City  of  Providence 
reconsider  its  determination  regartiing 
the  definition  of  the  carved  wooden 
figure.  The  carved  wooden  figure  should 
be  considered  a  sacred  object  as  defined 
by  the  Native  American  Graves 
Protection  and  Repatriation  Act  [25 
U.S.C.  3001  (3)(C)  and  43  CFR  10.2 
(d)(3)).  The  NAGPRA  Review 
Committee  also  recommends  that  the 


City  of  Providence  repatriate  the  carved 
wooden  object  to  a  Native  Hawaiian 
organization  in  the  spirit  of  NAGPRA 
and  its  implementing  regulations. 

Thrae  advisory  findings  and 
recommendations  do  not  necessarily 
represent  the  views  of  the  National  Paric 
Service  or  Secretary  of  the  Interior.'The 
National  Park  Service  and  the  Secretary 
of  the  Interior  have  not  taken  a  position 
on  these  matters. 
Dated:  April  16. 1997. 
Ms.  Teasie  Naranio, 
Chair. 

Native  American  Graves  Piutocfion  and 
Repatriation  Review  Committee. 
(FR  Doc  97-11278  Filed  4-30-97;  8:45  am] 
■aUNQ  CODE  4S10-7S-F 


DEPARTIMENT  OF  THE  INTERIOR 
Buroau  Of  Reclamation 

Bay-Delta  Advisory  Council  Msstings 

AQENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Bay-Delta  Advisory 
Coimcil  (BDAC)  will  meet  to  discuss 
several  issues  including:  an  update  of 
public  workshops  on  Impact 
Assessment  and  Assurances; 
descriptions  of  the  draft  alternatives  and 
operating  parameters;  an  overview  of 
the  alternatives  evaluation  process;  an 
update  on  the  activities  of  the 
Ecosystem  Restoration  program  and  the 
Ecosystem  Roundtable  subcommittee; 
and  other  issues.  The  Ecosystem 
Roundtable  (a  subcommittee  of  the 
BDAC)  will  meet  to  discuss  the 
follovmig  issues:  project  selection 
criteria,  output  from  the  technical 
teams,  development  of  the  annual 
workplan,  the  upcoming  release  of  the 
requests  for  proposals  for  Category  m. 
public  outreach  and  funding 
coordination.  Interested  persons  inay 
make  oral  statements  to  the  BDAC  or  to 
the  Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:30  a.m.  to 
5:00  p.m.  on  Thursday.  May  22, 1997. 
The  Ecosystem  Roundtable  will  meet 
bom  9:30  a.m.  to  12:30  p.m.  on  Friday. 
May  9. 1997. 

ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Sacramento 
Convention  Center.  1400  J  Street, 
Sacramento,  CA.  The  Ecosystem 
Roundtable  will  meet  in  Room  1131, 
1416  Ninth  Street,  Sacramento,  CA. 
CONTACT  PERSON  FOR  MORE  MPORMATIQN: 
For  the  BDAC  meeting,  contact  Sharon 
Gross,  CALFED  Bay-Delta  Program,  at 


(916)  657-2666.  For  the  Ecosystem 
Roundtable  meeting  contact  Cindy 
Darling.  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  the  Equal 
Employment  Opportunity  Office  at  (916) 
653-6952  or  TDD  (916)  653-6934  at 
least  one  week,  prior  to  the  meeting. 

SUPPLBefTARY  MFORMATION:  The  San 
Francisco  Bay /Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
feeing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  woridng 
together  to  stabiUze.  protect,  restore, 
and  enhance  the  Bay-Delta  systnn.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disastera.  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  for  a 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  health  to  the  Bay-Delta . 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  urban,  business,  fishing, 
and  other  interests  who  have  a  stake  in 
fjnriing  long  term  solutions  for  the 
problems  affocting  the  Bay-Delta  system 
has  been  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  as  the 
Bay-Delta  Advisory  CouncilCBDAC)  to 
advise  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  CALFED  Bay-Delta 
Program.  BDAC  provides  a  forum  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepued  by  CALFED  staff.  BDAC  has 
established  a  subcommittee  called  the 
Ecosystem  Roundtable  to  provide  input 
on  ■"""■!  woric  plans  to  implement 
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ecosystem  restoration  projects  and 
programs. 

Minutes  of  the  meetings  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155, 1416  Ninth  Street, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meetiiig. 

Dated:  April  25, 1997. 
Kogi  Patlwrioii, 

Regional  Director,  Mid-Pacific  Region. 

(FR  Doc.  97-11306  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Reeponse, 
Compenealion,  and  Uabiiity  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Reynolds 
Metals  Co.  and  Westvaco  Corp.,  Qvil 
Action  No.  3:97-CV-226  (E.D.  Va.)  was 
lodged  on  March  28, 1997. 

"Hie  proposed  decree  resolves  the 
claims  of  the  Untied  States  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C 
§§  9606  and  9607,  for  past  response 
costs  and  certain  response  actions  at  the 
HH  Bum  Pit  Superfund  Site  in  Hanover 
County,  Virginia.  The  decree  obligates 
the  Settling  Defendants  to  reimburse 
$1.5  million  of  the  United  States'  past 
response  costs  and  to  perform  the 
remedial  action  the  U.S.  Environmental 
Protection  Agency  has  selected  Cor  the 
site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v. 
Reynolds  Metals  Corporation,  DOJ  Ret 
#90-11-3-1408. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  propi^ed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4th 
Floor.  Washington,  D.C  20005.  In 


requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $24.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  consent  decree  can  be 
obtained  for  additional  amount. 
Joel  M.  Grow, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-11341  Filed  4-30-97;  8:45  amj 
MJJNO  COM  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Oioperative  Research  and  Production 
Act  of  1993— CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  April 
8. 1997.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  ConmierceNet 
Consortiimi,  ("CommerceNet")  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes  in  its  membership.  T^e 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifb  to  actual  damages  under 
specified  cimunstances. 

Specifically,  the  following 
organizations  have  joined  CommerceNet 
as  Sponsor  Members:  Ameritech. 
Chicago,  IL;  Bay  Networks,  Inc.,  Santa 
Oara,  CA;  Fleet  Financial  Group, 
Boston.  MA;  and  Visa  International. 
Foster  City,  CA.  The  following 
organizations  have  upgraded  their 
memberships  from  Associate  to 
Sponsor:  Cable  &  Wireless  pic,  Menlo 
Park.  CA;  National  Institute  of 
Standards  Technology,  Gaithersburg. 
MD;  Tashiba.  Tokyo,  JAPAN;  and 
USWeb.  Santa  Qara.  CA. 

The  following  organizations  have 
joined  ConmierceNet  as  Portfolio 
Members:  Acquion,  Inc.,  Greenville,  SC; 
Fruit  of  the  Loom,  Bowling  Green,  KY; 
and  Trusted  Information  Systems.  Inc.. 
Glenwood,  MD. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  CommerceNet  Membership 
remains  open  and  CommerceNet 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  Jime  13, 1994,  CommerceNet  filed 
its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 


Register  pursuant  to  §  6(b)  of  the  Act  on 
August  31, 1994  (59  FR  45012).  The  last 
notification  was  filed  with  the 
Department  on  March  17. 1997.  This 
notice  has  not  been  published  in  the 
Federal  Register. 
ConstancalL  Eoliinsoii, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-11340  Filed  4-30-97;  8:45  am] 
HUMQ  OOOE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Nodes  Pursuant  to  the  National 
Coopsrativs  Rssssrch  and  Production 
Act  of  1903-Portland  Csmsnt 
Association 

Notice  is  hereby  given  that,  on  March 
17. 1997,  pursiiant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993;  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  die  Portland 
Cement  Association  ("PGA")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
PCA's  proposed  R&D  work  programs  for 
1997  and  die  minutes  of  PGA  meetings 
in  1996.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
under  specified  circumstances. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  PCA. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985  (50  FR  5015). 
The  last  not^cation  was  filed  with  the 
Department  on  February  21, 1997.  A 
notice  was  published  in  the  Federal 
Register  on  March  20, 1997  (62  FR 
13395). 

Coastanca  K.  RoUiMoii, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-11339  Filed  4-30-97;  8:45  am] 
I  COM  4410-11-M 


FOREIGN  CUUMS  SETTLEMENT 

Sunshins  Act  Msstfcig;  [F.C.S.C. 
Mseting  Nodes  No.  7-07] 

The  Foreign  Claims  SetUement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 


hearings  for  the  transaction  of 
Commission  business  and  other  matten 
specified,  as  follows: 

Date  and  Time:  Thuraday.  May  8, 
1997, 10  am. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  Claims  of 
Holocaust  Survivors  Against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  SetUement  Commission,  600  E 
Street.  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  SetUement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579.  . 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  April  29. 1997. 
David  E.  Bradley. 
Qdef  Counsel. 

[FR  Doc.  97-11502  Filed  4-29-97;  2:37  pm] 
I  oooc  44io-ei-r 


DEPARTMENT  OF  LABOR 

Mbw  Safsly  and  HasNh  Adndnlstraaon 

PstMons  fbr  Modificatton 

The  following  parties  have  filed 
petitions  to  modtfy  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  WUdemees  Mtning  ConpaBy.  lac 

[Dodcat  No.  M-e7-17-C] 

Wilderness  Mining  Company,  P.O. 
Box  459.  Lybum.  West  Virginia  25632 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(dM2)  (on- 
sh^  examination)  to  its  Alloy  No.  1 
Mine  (ID.  No.  46-08007)  located  in 
Fayette  County.  West  Virginia.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  a  methane 
detector  with  a  visible  digital  reedout 
attached  with  a  magnet  to  the  side  of  the 
miner  ripper  head  while  it  is  trammed 
to  the  face,  to  ccmduct  a  methane  test  in 
intervals  not  to  exceed  20  minutes 
during  the  mining  of  each  extended  cut; 
to  take  a  methane  test  at  the  completion 
of  mining  each  extended  cut  to  preclude 
the  roof  bolter  operator  from  having  to 
take  a  test  prior  to  entering  the  area;  to 
conduct  a  methane  test  u^hig  a  20  foot 
extendable  probe,  from  the  second  row 
of  bolts  inby  prior  to  any  electrical 
equipment  being  operated  in  this 
working  place;  to  have  a  methane 
monitor  with  a  digital  readout  located 
on  every  roof  bolting  manhinw  with  die 
sensor  heed  on  the  ATRS  unit  and  set 
to  deeneigize  when  the  miMhane  reeding 


is  1.0  percent  or  more;  and  to  conduct 
a  test  for  methane  on  the  return  side  of 
all  face  line  curtains  at  the  second  row 
of  bolts  in  areas  where  the  fooes  are  not 
bolted  when  on-shifl  examinations  are 
made.  The  petitions  states  that 
application  of  the  mandatory  standard 
would  resiilt  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  wotUd  the 
mandatory  standard. 

2.  Meadow  River  Coal  Coavaay,  Inc. 

[Docket  No.  M-97-18-0 

Meadow  River  Coal  Company.  Inc.. 
P.O.  Box  459.  Lybum.  West  Virginia 
25632  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(dH2)  (on- 
sh^  examination)  to  its  Meedow  Rhrer 
No.  1  Mine  (LD.  No.  46-03467)  located 
in  Fa3rette  County,  West  ^^iginia.  T^e 
petitions  requests  a  modification  of  the 
standard  to  allow  the  use  of  a  mediane 
detector  with  a  visiUe  digital  readout 
attadied  with  a  magnet  to  the  side  of  the 
minw  ripper  head  ifi^dle  it  is  trammed 
to  the  face,  to  conduct  a  methane  test  in 
intervals  not  to  exceed  20  minutes 
during  the  mining  of  ooch  extended  cut; 
to  take  a  methane  test  at  the  completion 
of  miiung  eedi  extended  cut  to  preclude 
the  roof  bolter  operator  from  having  to 
take  a  test  prim  to  entering  the  area;  to 
conduct  a  methane  test  ushog  a  20  foot 
extendable  probe  from  the  second  row 
of  bolts  inby  prior  to  any  electrical 
equipment  being  opentod  in  this 
woridng  place;  to  have  a  methane 
monitor  %nth  a  digital  reedout  located 
on  every  roof  bolting  machine  with  the 
sensor  heed  on  the  ATRS  unit  and  set 
to  deenergize  when  die  methane  reeding 
is  1.0  percent  or  more;  and  to  conduct 
a  test  for  mediane  on  the  return  side  of 
all  foce  line  curtains  at  the  second  row 
of  bolts  in  aiees  where  the  foces  ue  not 
bolted  when  on-shift  examinations  are 
made.  The  petitioner  states  that 
application  of  the  mandatcwy  standard 
would  residt  in  a  diminution  of  safiBty 
to  the  min«s.  In  addition,  the  petitioner 
asserts  that  the  {noposed  alternative 
method  woidd  provide  at  leest  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  C  ft  H  ftffining  Coa^aaf 

[Dodcst  Na  M-97-19-a 

C  &  H  Mining  Qunpany,  HC  73.  Box 
168.  Baibourville.  Kentucky  40906  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  8  Mine  (LD.  No.  15- 
17882)  located  in  Knox  County. 
Kentucky.  The  petitioner  |nt>poses  to 
use  hand-held  continuous-duty  methane 


and  oxygen  indicators  instead  of 
machine  moimted  methane  monitors  cm 
permissible  three-wheel  tractors.  The 
petitioner  asserts  that  this  petition  is 
based  on  the  safety  of  miners. 

4.  Becky  Coal  Company,  Inc. 

pocket  No.  M-a7-20-Cl 

Becky  Coal  Company.  Inc.,  P.O.  Box 
171.  SUer.  Kmtucl^  40763  has  filed  a 
petition  to  modify  the  af^lication  of  30 
CFR  75.380(fK4)(I)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Blue  Gem  Mine  Q-D.  No.  15-16247) 
located  in  WhiUey  Counfy,  Kentucky. 
The  petitioner  proposes  to  install  two 
numlier  five  or  one  number  ten  portable 
chemical  fire  extinguisher  in  the 
operator's  deck  of  each  Mescher  tractor 
operated  at  its  mine;  to  have  the  fire 
extinguisher  readily  accessible  to  the 
operator,  and  to  have  eech  fin 
extinguisher  inspected  daify  by  the 
equipment  operator  prior  to  entering  the 
esca|Mway  and  if  any  defects  are  found 
r^laoe  the  wxtingidshwr  before  entering. 
The  petitioner  asserts  that  this  petition 
is  based  on  the  safety  of  the  mineis. 

5.  D.J.T  Ceel  Conpai^ 

[Docket  Na  M-97-21-C1 

D.J.T  Goal  Company.  RJ).  M.  Box 
358--d.  Pine  Ckove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-vohage  duee-phase 
circuits  used  underground)  to  its  D.J.T 
Slope  (LD.  No.  36-4)8454)  located  in 
Schuylkill  County.  Pennsylvania;  The 
petitioner  requests  a  modification  of  the 
standard  to  pennit  the  use  of  an 
alternative  method  of  compliance  for 
the  mines  existing  480  volts  3-phase 
ungrounded  Deha  sjrstem  providing 
power  to  die  nndeiground  stetionazy 
electrioil  equipment  insteed  of 
in«»alHtig  steel  armored  or  grounded 
rigid  steel  conduit  The  petitioner  has 
outlined  in  this  petition  specific 
procedures  for  implranenting  its 
alternative  method.  In  addition,  die 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
leest  the  fame  measure  of  protection  as 
would  the  mandatc»y  standard. 

•.  Broekaide  Coal  Cooqtany 

[DodEM  No.  M-e7-22-a 

Brookside  Coel  Compeny.  General 
Delivery.  Spring  Glen.  Pemotsylvania 
17978  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplers)  to  its  Diamond 
Vein  Slope  Mine  (LD.  No.  36-08456) 
located  in  SchuyUdll  County. 
Pennsylvania,  llie  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  use  of  bar  and  pin  or  link  and  pin 
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couplers  on  its  underground  haulage 
equipment.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  E  ft  E  Fneh 

[Docket  No.  M-97-23-C) 

E  &  E  Fuels,  P.O.  Box  265.  Tremont, 
Pennsylvania  17981  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1405  (automatic  couplers)  to  its 
Orchard  Slope  Mine  (I.D.  No.  36-08346) 
located  in  Schuylkill  Ck)unty, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  use  of  bar  and  pin  or  link  and  pin 
couplers  on  its  underground  haulage 
equipment  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

•.  KoxCoal  Incorporated 

[Docket  No.  M-97-24-C) 

RoxCoal  Incorporated,  P.O.  Box  149, 
Freudians,  Pennsylvania  15541  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.362(d)(2)  (on-shilt 
examination)  to  its  Diamond  T  B  Mine 
(LD.  No.  36-08223):  its  Diamond  T  C 
Mine  (IJD.  No.  36-08214h  and  its 
Longview  Mine  (ID.  No.  36-03248)  all 
located  in  Somerset  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  20  foot  probe  to  make  methane 
tests  from  the  last  row  of  permanent  roof 
supports  when  the  roof  bolting  machine 
enters  a  working  place  and  to  conduct 
the  required  twenty  minute  tests  for  the 
roof  bolter.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

•.  CONSOL  of  Kentncky.  Inc. 

[Docket  No.  M-97-25-CI 

CONSOL.  of  Kentiicky,  hic.,  gonsol. 
Plaza,  1800  Washington  Road. 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
s]mnkler  systems;  arrangement  of 
sprinklers)  to  its  E3RF  Mine  (LD.  No. 
15-17894)  located  in  Knott  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  single  overhead  pipe  system  with 
Vt-inch  orifice  automatic  sprinklers 
located  on  10-foot  centers,  located  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  non-fire  resistant  belt,  with 
actuation  temperatures  between  200  and 


230  degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi; 
and  to  have  the  sprinJJers  located  not 
more  than  10  feet  apart  so  that  the 
discharge  of  water  will  extend  over  the 
belt  drive,  belt  take-up,  electrical 
control,  and  gear  reducing  unit.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Kiah  Creek  Mining  Company 

[Docket  No.  M-97-26-C1 

Kiah  Creek  Mining  Company,  P.O. 
Box  1409.  Pikeville,  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  No.  14  Mine 
(LD.  No.  15-16501)  located  in  Pike 
County,  Kentucky.  Due  to  a  roof  fall  in 
front  of  the  No.  3  Seal,  traveling  the  area 
to  physically  examine  the  seal  would  be 
unsafe.  The  petitioner  proposes  to  check 
the  inby  and  outby  sides  of  the  entry 
daily  to  determine  air  quality,  quantity, 
and  the  percentage  of  methane  on  each 
side  of  the  fall  in  the  entry.  The 
petitioner  asserts  that  its  alternative 
method  would  provide  a  safe  procedure 
without  having  to  clean  up  the  fall. 

11.  Arclsr  Company 

[Docket  No.  M-fl7-27-C) 

Arclar  Company,  29  West  Raymond, 
P.O.  Box  444,  Harrisburg.  Illinois  62946 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Big  Ridge  Mine  (LD.  No.  11-02879) 
located  in  Saline  Coimfy,  Illinois.  The 
petitioner  proposes  to  use  intake  air 
from  belt  haulage  entries  to  ventilate  the 
active  working  places.  The  petitioner 
proposes  to  install  and  maintain  a 
carbon  monoxide  monitoring  system 
along  the  beltline.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Maple  Meadow  Mining  Company 

(Docket  No.  M-97-28-C) 

Maple  Meadow  Mining  Company, 
General  Delivery,  Fairdale,  West 
Virginia  25839  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Maple  Meadow 
Mine  (U).  No.  46-03374)  located  in 
Ralei^  Counfy,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  acddently  disengaging  while 


uinder  load.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 

13.  Apogee  Coal  Company  dAt/t  Arch  of 
Illinois 

(Docket  No.  M-97-2»-C| 

Apogee  Coal  Company  d/b/a/  Arch  of 
Illinois,  P.O.  Box  308,  Percy.  Illinois 
62272-0308  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.323 
(actions  for  excessive  methane)  to  its 
Conant  Mine  (I.D.  No.  11-02886) 
located  in  Perry  Counfy.  Illinois.  Due  to 
the  layout  of  the  Archveyor*  system  and 
its  corresponding  section  power  system, 
the  petitioner  proposes  to  have  the 
section's  transformer  located  in  the 
intake  air/power  entry  and  maintained 
at  least  300  feet  away  bom  any  type  of 
mining  (development  or  secondary 
mining/winging).  The  petitioner  states 
that  the  intake  would  feed  the  air  to  the 
active  working  face,  the  gob  area,  and 
around  the  bleeder  system.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  Bridger  Coal  Company 

[Docket  No.  M-97-30-C) 

Bridger  Coal  Company,  P.O.  Box 
2068,  Rock  Springs,  Wyoming  82902 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  77. 1607(n) 
(loading  and  haulage  equipment; 
operation)  to  its  Bridger  Mine  (LD.  No. 
48-00677)  located  in  Sweetwater 
Counfy,  Wyoming.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  light  and  medium  dufy  mobile 
equipment  of  50,000  pounds  MGVW  or 
less,  on  which  the  park  brake  function 
is  a  component  of  the  transmission,  to 
be  stabilized  when  left  unattended:  (a) 
with  one  set  of  double  chock  blocks, 
connected  as  a  single  unit,  placed 
around  (in  front  and  in  beck  of)  one  tire 
of  the  equipment:  or  (b)  setting  the 
brakes.  The  petitioner  states  that 
whether  chock  blocks  or  brakes  are 
used,  the  front  wheels  of  the  equipment 
would  be  turned  into  a  bank  or  berm  if, 
parked  on  a  grade.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

15.  Bear  Ridge  Mining,  Inc. 

[Docket  No.  M-97-31-C1 

Bear  Ridge  Mining.  Inc..  P.O.  Box  255. 
Tazewell,  Virginia  24651  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs;  self- 
propelled  electric  fiu»  equipment; 
instillation  requirements)  to  its  No.  1 


Mine  (LD.  No.  44-06227)  located  in 
Tazewell  Counfy,  Virginia.  The 
petitioner  proposes  to  operate  self- 
propelled  electric  face  equipment 
without  cabs  or  canopies,  llie  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safsfy 
to  the  miners. 

U.  Eaetera  Aasodded  Coal 
Corporation 

[Docket  No.  M-97-32-C] 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  500  Lee  Street,  P.O. 
Box  1233,  Charleston.  West  Virginia 
25324  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Harris/Rocklick  Coal  Handling  Facilify 
(I.D.  No.  46-08610)  located  in  Boone 
Counfy,  West  Virginia.  The  petitioner 
proposes  to  mine  using  a  two-entry 
system  with  the  conveyor  haulageway 
located  in  the  return  air  course,  during 
development  of  a  coal  handling  facilify 
(tunnel)  between  two  (2)  existing 
preparation  plants;  the  Harris 
Preparation  Plant,  MSHA  LD.  No.  46- 
03135,  WVDEP  0-72-82;  and  the 
Rocklick  Preparation  Plant,  MSHA  LD. 
No.  46-06448.  The  petitioner  pro[>oses 
to  install  a  carbon  monoxide  monitoring 
system  as  an  early  warning  fire 
detection  system  in  the  belt  entry  and 
primary  escapeway  of  all  two-entry 
developments;  and  to  install  sensors  in 
the  belt  entry  and  primary  escapeway 
near  the  center  and  in  the  upper  third 
of  the  entry  in  a  location  where 
exposure  to  unsafe  situations  by 
persoiuiel  working  on  the  system  would 
be  prevented.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  Peabody  Coal  Conqiany 

[Docket  No.  M-g7-33-C| 

Peabody  Coal  Company,  1214  Marissa 
Road.  Marissa,  Illinois  62257  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Marissa  Mine 
(LD.  No.  11-02440)  located  in 
Washington  Counfy.  Illinois.  The 
petitioner  proposes  to  use  high-voltage 
trailing  cables  (2400-volt)  inby  the  last 
open  crosscut  at  the  sections  where 
continuous  miners  are  working.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


IS.  Tanoma  Mining  Conq>any 

CDodcet  No.  M-97-34-C] 

Tanoma  Mining  Company.  1809 
Chestnut  Avenue,  P.O.  Box  25. 
Bamesboro.  Penn^lvania  15714  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (now 
75.350)  (air  courses  and  belt  haulage 
entries)  to  its  Tanoma  Mine  (LD.  No. 
36-06967)  located  in  Indiana  Counfy, 
Pennsylvania.  The  petitioner  requests 
that  paragraph  IB  of  petition  for 
modification,  docket  no.  M-90-78-C  be 
amended  to  add  the  following  sentence 
at  the  end  of  the  paragraph:  When 
pillaring,  the  inby  sensor  is  to  be  located 
at  least  150  feet  but  no  more  than  160 
feet  from  die  inby  end  of  the  RFM.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

19.  Birdeye  Coal  Company,  Inc. 

[Docket  No.  M-fl7-35-Cl 

Birdeye  Coal  Company,  Inc.,  HC  66, 
Box  494.  Artemus,  Kentucky  40903  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f)(4)(i) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  No.  4  Mine  (LD.  No.  15- 
17676)  located  in  Knox  Coimfy. 
Kentucky.  The  petitioner  proposes  to 
install  two  number  five  or  one  ntunber 
ten  portable  chemical  fire  extinguisher 
in  the  operator's  deck  of  each  Mescher 
tractor  at  its  mine;  to  have  the  fire 
extinguisher  readily  accessible  to  the 
operator,  and  to  have  each  fire 
extinguisher  inspected  daily  by  the 
equipment  operator  prior  to  entering  the 
escapeway.  If  any  defects  are  found,  the 
extinguisher  will  be  replaced  before 
entering  the  escapeway.  The  f>etitioner 
asserts  that  this  petition  is  based  on  the 
safefy  of  the  miners. 

20.  Long  Branch  Energy 

[Docket  No.  M-97-36-C1 

Long  Branch  Energy.  P.O.  Box  776. 
Danville.  West  Virginia  25053  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503(18.41)(0  (permissible 
electric  face  equipment;  maintenance)  to 
its  No.  22  Mine  (LD.  No.  46-08583) 
located  in  Logan  Counfy.  West  Virginia. 
The  petitioner  proposes  to  replace  a 
padlock  on  battery  plug  connectors  on 
mobile  battery-powered  machines  with 
a  threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  coimector 
from  accidentiy  disengaging  while 
under  load.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safefy  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  woidd 
provide  at  least  the  same  measure  of 


protection  as  would  the  mandatoiy 
standard. 


21.  Texas  Utilities  kfining 


(Docket  No.  M-97-S7-C1 

Texas  Utilities  Mining  Cos^Moy, 
leoifiryan  Street,  Energy  Plaza.  18th 
Floor,  Ddlas.  Texas  75201  has  fiilad  a 
petition  to  modify  flieapplination  of  30 
C311 77.807-3  (movement  of  equipment; 
minimum  distance  frt>m  high-voltage 
lines)  to  its  Beckville  Strip  Mine  (LD. 
No.  41-02632).  and  its  Tatum  Strip 
Mine  (LD.  No.  41-03659)  located  in 
Panola  Counfy.  Texas;  its  Oak  Hill  Strip 
Mine  (I.D.  No.  41-03660)  located  in 
Rusk  Counfy,  Texas;  its  Winfield  South 
Strip  Mine  (ID-  No.  41-03658),  and  its 
Winfield  North  Stirip  U-D-  No.  41- 
01900)  located  m  Titus  Counfy.  Texas. 
The  petitioner  requests  a  modification 
of  the  standards  to  permit  various  pieces 
of  equipment  to  pass  under  or  by  the 
overhead  high  voltage  power  lines 
(25.000  volts)  used  in  TUMCO's  electric 
railway/catenary  system  (the 
"Electrified  Raihoad")  with  a  minimum 
of  three  feet  of  clearance  between  the 
equipment  and  the  power  line.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

22.  Lion  Mining  Company 

[Docket  No.  M-97-38-CI 

Lion  Mining  Company.  P.O.  Box  209. 
Jennerstown.  Peiuisylvania  15547  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(d)(2)  (on- 
shift  examination)  to  its  Grove  No.  1 
Mine  (I.D.  No.  36-02398)  located  in 
Somerset  Counfy.  Pennsylvania.  The 
petitioner  proposes  to  use  a  20-foot 
probe  to  miake  methane  tests  from  the 
last  row  of  permanent  roof  supports 
when  the  roof  bolting  machine  enters  a 
working  place  and  to  conduct  the 
required  twenfy  minute  tests  for  the  nx}f 
bolter.  The  petitioner  asserts  that  the 
proposed  alternative  method  woidd 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

23.  Spmoe  Fork  Coal  CompaBy,  be 

[Docket  No.  Kf-97-3»-Cl 

Spruce  Fork  Coal  Company.  Inc.. 
Route  6.  Box  543.  Buckhannon.  West 
Virginia  26201  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
7S.503(b)(2)  (permissible  electric  face 
equipment;  maintenance)  to  its  Spruce 
Fori:  Mine  No.  1  (LD.  No.  46-08622) 
located  in  Upshur  Coimfy,  West 
Virginia.  The  petitioner  proposes  to  use 
a  spring  loaded  locking  device,  instead 
of  padlocks  to  sectite  bettery  plugs  to 
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machine  mounted  receptacles,  that 
would  prevent  the  threaded  lock  ring  on 
a  plug  from  tiiming  and  becoming  loose 
unintentionally.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

24.  Barrkk  Goldatrike  Mines.  Inc. 

(Docket  No.  M-97-02-M1 

Barrick  Goldstrike  Mines,  Inc.,  P.O. 
Box  29,  Elko,  Nevada  89803  has  filed  a 
petition  to  modiiy  the  application  of  30 
CFR  56.6309(b)  (hiel  oil  requirements 
for  ANFO)  to  its  Barrick  Goldstrike 
Mine  (U).  No.  26-01089)  located  in 
Elko  Coimty,  Nevada.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  use  of  used  crankcase  oil 
blended  with  diesel  fuel  to  prepare 
ammonium  nitrate/fuel  oil  (ANFO)  for 
blasting.  The  petitioner  has  listed  in  this 
petition  specific  details  for  using 
ciankcase  oil,  and  steps  that  would  be 
taken  to  enstire  the  continued  health 
and  safety  of  the  miners. 

leqnest  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  conunents.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
2, 1997.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  24, 1997. 

PMridaW.SiWey. 

iXrectar,  Ofpce  (^Standards,  Regulations, 
and  Variances. 

(FR  Doc.  97-11342  Filed  4-30-97;  8:45  un] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Opportunity  To  Rio  Amicus  Briefs  in 
Swsntsk  V.  Office  of  Personnel 
Managentent,  MSPB  Oocliet  No.  DC- 
831E-94-0684-A-1 

AQBCY:  Merit  Systems  Protection 
Board. 

ACTION:  The  Merit  Systems  Protection 
Board  is  providing  interested  parties 
with  an  opportimity  to  submit  amicus 
briefs  on  whether  the  Board  may  grant 
attorney  fees  to  prevailing  appellants 
under  two  new  criteria  proposed  by  the 
appellant  in  Swentek  v.  Office  of 
Personnel  Management,  MSPB  Docket 
No.  DC-631E-94-0584-A-1. 


SUMMARY:  The  appellant  in  Swentek  v. 
Office  of  Personnel  Management,  MSPB 
Docket  No.  DC-631E-94-0584-A-1, 
filed  a  Board  appeal  of  the 
reconsideration  decision  of  the  Office  of 
Personnel  Management  (OPM) 
dismissing  his  application  for  a 
disability  retirement  annuity  as 
untimely  filed.  The  apparenUy  mentally 
incompetent  appellant  was  represented 
by  pro  bono  counsel  obtained  for  him 
imder  French  v.  C^ce  of  Personnel 
Management,  810  F.2d  1118. 1120  (Fed. 
Cir.  1987),  reh'g  denied,  823  F.2d  489 
(Fed.  Cir.  1987).  The  Board  reversed 
OPM's  reconsideration  decision,  finding 
that  the  filing  deadline  should  be 
waived  because  of  the  appellant's 
mental  incompetence  during  the  filing 
period. 

In  his  pending  attorney  fees  motion, 
the  appellant  has  argued  that  attorney 
fees  are  warranted  in  the  interest  of 
justice  imder  5  U.S.C.  §  7701(g)(1).  He 
has  proposed  two  criteria  for  awarding 
fees  in  addition  to  those  set  forth  in 
Allen  V.  U.S.  Postal  Senrice,  2  M.S.P.R. 
420. 434-35  (1980).  He  describes  those 
two  criteria  as  follows: 

1.  Where  the  appellant  presented  to 
OPM  some  evidence  of  mental 
incompetence  and  OPM  failed  to  pursue 
the  matter  by  undertaking  prehearing 
discovery  and  did  not  actively  contest 
the  claim  of  mental  incompetence  at  the 
Board  hearing;  and 

2.  Where  the  evidence  of  ciurent 
mental  incompetence  persuaded  the 
Board  to  seek  counsel  for  the  appellant. 
See  French,  810  F.2d  at  1120;  French  v. 
Office  of  Personnel  Management,  37 
M.S.P.R.  496.  499  (1988). 

The  Board  is  inviting  interested 
parties  to  submit  amicus  briefs 
addressing  whether  the  Board  may  grant 
fees  under  these  criteria. 
DATES:  All  brie&  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  May  30, 1997. 
ADDRESSES:  All  briefs  shall  include  the 
case  name  and  docket  number  noted 
above  [Swentek  v.  Office  of  Personnel 
Management.  MSPB  Docket  No.  DC- 
831E-94-0584-A-1)  and  be  entiUed 
"Amicus  Brief."  Briefs  should  be  filed 
with  the  Office  of  the  Clerk,  Merit 
Systems  Protection  Board.  1120 
Vermont  Avenue,  N.W.,  Washington, 
DC  20419. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon,  Counsel  to 
the  Clerk,  (202)  653-7200. 

Dated:  April  25. 1997. 
Robert  E.  Taylor, 
aerk  of  the  Board. 
[FR  Doc.  97-11243  Filed  4-30-97;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Government  Performance  and  Results 
Act  of  1993 

AGENCY:  Federal  Mine  Safety  and  Health 

Review  Commission. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Government  Performance 
and  Results  Act  of  1993  (GPRA),  Pub. 
Law  103-62,  codified  in  part  at  31 
U.S.C.  1115-1119.  instincts  federal 
agencies  to  develop  performance  goals 
and  objectives  in  order  that  an  agency's 
acttial  performance  may  be  measured 
and  compared  against  tiiose  goals  and 
objectives,  thus  enhancing  the 
effectiveness  and  efficiency  of  an 
agency's  work.  In  developing  its  goals 
and  objectives  under  GPRA,  the  Federal 
Mine  Safety  and  Health  Review 
Commission  solicits  the  views  of  those 
who  practice  before  it  and  those  who  are 
affected  by  its  case  dispositions. 
DATES:  Comments  should  be  received  by 
June  16, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Richard  L.  Baker.  Executive  Director, 
Federal  Mine  Safety  and  Health  Review 
Commission,  1730  K  Street,  NW.,  6th 
Floor,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman,  General 
Counsel,  Office  of  the  General  Counsel, 
1730  K  Sti«et.  NW..  6tii  Floor, 
Washington,  E>C  20006,  telephone:  202- 
653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-fi«e  numbers. 
SUPPLEMENTARY  INFORMATION:  GPRA 
charges  federal  agencies  with 
formulating  strategic  plans,  preparing 
annual  plans  setting  performance  goals, 
and  reporting  annually  the  actual 
agency  performance  compared  to  those 
goals.  In  considering  how  best  to 
formulate  its  goals  and  objectives,  the 
Commission  has  sought  to  develop 
measures  that  would  allow  it  to  better 
evaluate  its  performance  and, 
ultimately,  accomplish  its  statutory 
mission  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act),  30 
U.S.C.  801  et  seq.  The  Commission 
solicits  the  views  of  those  who  practice 
before  it  and  those  who  are  directiy  or 
indirectiy  affected  by  its  case 
disposition  to  assist  the  Commission  in 
developing  goals  and  objectives  to 
measiue  agency  performance. 
Consideration  should  be  given  to  how 
these  goals  will  assist  in  evaluating  the 
Commission's  performance  and 
ultimately  enhance  the  accomplishment 
of  its  statutory  objectives  imder  the 
Mine  Act. 

In  responding  to  this  notice,  the 
Commission  requests  that  those 


submitting  comments  consider  some  or 
all  of  the  following  issues: 

(a)  Are  there  quantifiable  goals  and 
objectives  that  woxild  be  appropriate 
measures  of  the  Commission's 
performance  under  the  Mine  Act  for 
purposes  of  GPRA?  ff  so,  what  are  they? 

(b)  Are  the  following  viable  measures 
of  performance  for  the  Commission's 
administrative  law  judges:  (1)  Volume  of 
outputs  (number  of  dispositions), 
compared  to  previous  years;  (2) 
timeliness  of  outputs,  including  average 
inventory  age  and  average  age  of 
decisions  issued;  and  (3)  quality  of 
outputs,  based  on  the  number  of 
appealed  decisions  in  which  the  judges 
were  reversed  or  affirmed  by  the 
Commission? 

(c)  Are  the  following  viable  measiues 
of  performance  at  the  Commission  level: 
(1)  Volume  of  outputs  (number  of 
dispositions),  compared  to  previous 
yeara;  (2)  timeliness  of  outputs, 
including  average  inventory  age  and 
average  age  of  decisions  issued;  and  (3) 
quality  of  outputs,  based  on  the  nimiber 
of  decisions  in  which  the  Commission 
was  reversed  or  affirmed  in  the  courts 
of  appeals? 

(d)  In  addition  to  quantifiable 
measures  of  performance,  or  in  lieu  of 
such  measures,  are  there  descriptive 
measiues  of  the  Commission's 
performance  that  would  permit  an 
accurate,  independent  determination  of 
whether  that  performance  meets  the 
Commission's  goals  under  the  Mine 
Act? 

The  Commission  requests  that 
responses  to  this  solicitation  for 
comments  be  submitted  by  June  16, 
1997. 

Dated:  April  22, 1997,  at  Washington.  DC 
Mary  La  Jordan, 
Chairman. 

(FR  Doc.  97-11284  Filed  4-30-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nolloe(97-«S3)] 

Notice  of  Prospective  Paient  Uconse 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  her^  gives  notice 
that  HTTCO  Technologies.  Inc.,  of 
Gardena,  California  90249-2506; 
Materials  and  Electrochemical  Reseerch 
Corporation  of  Tucson,  Arizona  85706; 
P  &  P  Machine  Tool,  Inc..  of  Cleveland. 
Ohio  44146.  and  ZoUner  Pistons  of  Fort 


Wayne,  Indiana  46803,  has  applied  for 
a  partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in 
NASA  Case  No.  LAR-15643-1,  entitled 
"CHOPPED-FIBER  COMPOSITE 
PISTON  ARCHITECTURE,"  for  which  a 
United  States  Patent  Application  was 
filed  by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  June  30. 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
NASA  Langley  Research  Center.  Mail 
Stop  212.  Hampton.  VA  23681-0001. 
telephone  (757)  864-9260;  (757)  864- 
9190. 

Dated:  April  24. 1997. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  97-11355  Filed  4-30-97;  8:45  am] 
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NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

AGENCY:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  public  meeting. 

TIMES  AND  DATES:  Wednesday,  May  14, 
1997;  8:15  a.m.  to  5:00  p.m.,  Thursday, 
May  15. 1997;  8:00  a.m.  to  5:30  p.m.  and 
Friday.  May  16. 1997;  8:00  a.m.  to  3:30 
p.m. 

PIACE:  The  meeting  site  for  Wednesday. 
May  14, 1997  will  be  the  George 
Washington  University  Law  School, 
Room  LLlOl,  720  20th  Street,  N.W.. 
Washington.  D.C.  It  is  recommended 
that  the  public  use  the  entrance  located 
at  the  comer  of  20th  and  H  Streets.  The 
handicap  entrance  is  located  on  20th 
Street 

The  meeting  site  for  Thursday,  May 
15. 1997,  and  Friday,  May  16, 1997.  will 
be  at  the  Grand  Hyatt  Hotel,  1000  H 
Street.  N.W..  Washington.  D.C.  The 
location  of  the  Meeting  Room  will  be 
posted  at  the  Hotel. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

NOTICE:  At  its  public  meeting,  the 
Commission  will  considOT  general 
administrative  matters  and  substantive 
agenda  items  including  conflicts  of 
interest,  consumer  bankruptcy, 
corporate/small  business  bankruptcies. 
Sections  105  and  362(b),  and  tax  issues; 

nftmrnigalnn  wOlking  gCOUpS  wUl 


consider  the  followdng  substantive 
mattere:  Chapter  11,  government, 
jurisdiction  and  procedure,  and 
transnational  issties.  An  open  forum 
session  devoted  to  issues  related  to 
consumer  bankruptcy  for  public 
participation  is  tentatively  scheduled 
for  May  14, 1997  from  8:30  a.m.  to  10:15 
a.m.  In  addition,  a  general  open  forum 
for  public  participation  that  will  include 
issues  related  to  die  United  States 
Trustee  Program  is  tentatively 
scheduled  for  May  16, 1997  from  3KX) 
p.m.  to  3:30  p.m.  Dates  and  times  for  the 
open  forum  sessions  are  subject  to 
change. 

SUPPLBCNTARY  MFORMATKM:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
Commission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forrun  sessions. 
Persons  who  would  like  to  make  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  should  register  in 
advance  by  contacting  the  National 
Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than  5:00  P.M 
EST  on  May  13, 1997  or  roister  in 
person  at  the  National  Bankruptcy 
Review  Commission  registration  desk  at 
the  meeting  site.  Open  forum  registrants 
are  asked  to  provide  name,  organization 
(if  applicable)i  address  ^d  phone 
number.  If  the  volume  of  requests  to 
speak  at  the  open  forum  sessions 
exceeds  the  time  available  to 
accommodate  all  such  requests,  the 
speakers  will  be  Chosen  on  the  basis  of 
order  of  registration. 

Oral  presentetions  will  be  limited  to 
five  minutes  per  speaker.  Persons 
speaking  at  the  open  forum  sessions  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
stetements  prior  to  their  presentations  to 
the  National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  S-130, 
Washington.  DC  20544.  Written 
submissions  are  not  subject  to  any 
limitations. 

CONTACT  PERSONS  FOR  FURTHER 
MFORMATION:  Contact  Susan  Jensen- 
Conklin  or  Carmelita  Pratt  at  the 
National  Bankruptcy  Review 
Commission,  Thur^>od  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  5-130, 
Washington,  D.Q  20544;  Telephone 
Nmnber  (202)  273-1813. 
Susan  JcnaeB-CaiikliB, 
Deputy  Counsel. 

[FR  Doc  97-11289  FiM  4-30-97;  8:45  am) 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  IH  Tribal 
Gaming  Ordinances  and  Revocation  of 
Class  III  TrilMl  Gaming  Ordinance 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  MFORMATUN  CONTACT:  The 
Nice  at  (202)  632-7003,  or  by  facsimile 
at  (202)  632-7066  (not  toll-free 
numbers). 

SUPPLHIENTARY  INFORMAT)ON:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C.  §  2701  et  seq.,  was  signed  into 
law  on  October  17. 1988.  the  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  n  and 
class  in  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  §  522.8  (58  FR 
5811  (January  22, 1993)).  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaining 
ordinances.  Section  522.12  of  the  Code 
of  Federal  ReguHtions  requires  the 
Chairman  to  publish  all  class  HI  ganging 
ordinance  revocations. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety,     • 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  m  gaming  ordinance  is  suCBcient 
to  meet  the  requirements  of  25  U.S.C. 
§  2710(dX2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  01 
ordinances  available  to  the  public  upon 
request  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission.  1441  L  Street,  N.W.,  9th 
Floor,  Washington,  D.C  20005. 

The  Chair  has  approved  tribal  gaming 
ordinances  authorizing  class  HI  gaming 
for  the  following  Indian  tribes: 
Hopland  Band  of  Fomo  Indians 
Little  River  Band  of  Ottowa  Indians 
Mooretown  Rancheria 
Picayune  Rancheria  of  the  rhuirrluiwi 

ln<liiin« 
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Round  Valley  Indian  Tribes 
Salt  River  Pima-Maricopa  Indian 

Community 
Shingle  Springs  Rancheria 
Tonkawa  Tribe  of  Oklahoma 
The  following  tribe  has  revoked  its  class 

n  and  class  III  ordinance: 
Ponca  Tribe  of  Nebraska 
Ada  E.  Dmt, 
Acting  Chair. 
(FR  Doa  97-11326  Filed  4-30-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Report  to  Congress  on  Abnormal 
Occurrences  Fiscal- Year  1996; 
Dissemination  of  infonnation 

Section  208  of  the  Energy 
Reorganization  Act  of  1974  (PL  93-438) 
identifies  an  abnormal  occurrence  (AO) 
as  an  unscheduled  incident  or  event 
that  the  Nuclear  Regulatory  Commission 
(NRC)  determines  to  be  significant  from 
the  standpoint  of  public  health  or  safety. 
The  Fedwal  Reports  Elimination  and 
Sunset  Act  of  1995  (PL  104-66)  requires 
that  AGs  be  reported  to  Congress  on  an 
annual  basis.  During  fiscal-year  1996, 
eighteen  events  which  occxured  at  NRC 
licensed  bcilities  were  determined  to  be 
AOs.  These  events  are  discussed  below. 
As  required  by  Section  208.  the 
discussion  for  each  event  includes  the 
date  and  place,  the  nature  and  probable 
consequences,  the  cause  or  causes,  and 
the  action  taken  to  prevent  recurrence. 
Each  event  is  also  being  described  in 
NUREG-0090,  Vol.  19,  "Report  to 
Congress  on  Abnormal  Occurrences, 
Fiscal  Year  1996."  This  report  will  be 
available  at  NRC's  Public  document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  about  three  weeks  after 
the  publication  date  of  this  Federal 
Notice. 


Nuclear  Power  Piants 

96-1    Plant  Trip  With  Multiple 
Complications  at  Wolf  Creek  Nuclear 
Generating  Station 

One  of  the  AO  reporting  criteria  notes 
that  major  deficiencies  in  design, 
construction,  use  of,  or  management 
controls  for  licensed  bcilities  or 
material  can  be  considered  an  AO. 

Date  and  Place 

January  30-31, 1996;  Wolf  Creek 
Nuclear  Generating  Station,  a 
Westinghouse-designed  pressurized 
water  reactor  nuclear  power  plant, 
operated  by  the  Wolf  Creek  Nuclear 
Operating  Corporation  and  located 
about  5.63  kilometers  (3.5  miles) 
northeast  of  Burlington,  Kansas. 


Nature  and  Probable  Consequences 

One  train  of  the  essential  service 
water  system  (ESWS)  was  inoperable 
due  to  fr-azil  ■  ice  blockage  of  the  intake 
trash  racks,  and  the  second  train  was 
degraded.  The  ESWS  removes  heat  fitim 
plant  components  which  require  cooling 
for  safe  shutdown  of  the  reactor  or 
following  a  design  basis  accident.  The 
ESWS  consists  of  two  redundant  trains, 
provides  emergency  makeup  to  the 
spent  fuel  pool  and  component  cooling 
water  systems,  and  is  the  safety  related 
water  supply  to  the  auxiliary  feedwater 
system.  Freeze  protection  for  the  ESWS 
is  a  design  provision,  and  is  provided  by 
a  warming  line  from  each  ESWS  train 
which  discharges  directly  in  front  of  the 
train's  trash  rack. 

At  approximately  2:00  a.m.  on 
January  30, 1996,  operators  at  Wolf 
Creek  received  alarms  indicating  that 
the  traveling  screens  for  the  circulating 
water  (CW)  system  were  becoming 
blocked.  The  site  watch  reported  that 
the  traveling  screens  for  Bays  1  and  3 
were  frozen  and  that  water  levels  in 
these  bays  were  approximately  2.44 
meters  (8  feet)  below  normal.  The  ESWS 
was  started  with  the  intent  to  separate 
the  ESWS  from  the  service  water  (SW) 
system.  However,  the  ESWS  was 
incorrectly  aligned,  which  reduced 
warming  flow  to  the  ESWS  suction  bays 
(the  lineup  was  corrected  approximately 
6  hours  later).  At  approximately  3:30 
a.m.,  operators  received  a  service  watm 
low  pressure  alarm  (CW  system  bays 
were  subsequently  determined  to  be  at 
3.66  meters  (12  Cwt)  below  normal)  and 
an  electric  fire  pump  started.  The  shift 
supervisor  then  directed  a  manual 
reactor/turbine  trip.  Following  the 
scram,  five  control  rods  failed  to  fully 
insert  (from  12  to  30  steps  out).  The 
event  was  further  complicated  because 
the  turbine  driven  awdliary  feedwater 
pump  developed  a  packing  leak  and  was 
declared  inoperable.  The  loss  of  CW 
system  bay  level  was  subsequently 
determined  to  be  caused  by  ice  blockage 
of  the  traveling  screens,  which  was 
caused  by  freezing  water  from  the  spray 
wash  system. 

Train  "A"  ESWS  pump  was  tripped 
and  declared  inoperable  at  7:47  a.m.  due 
to  low  discharge  pressure  and  high 
strainer  differential  pressure.  At  about 
5:45  p.m.  the  operators  declared  Train 
"A"  operable  based  on  an  engineering 
evaluation.  However,  the  pump  was 


I  Minuta  ice  oyitab  oJImI  frnil  won  fcmiad 
wiian  wrind  and  lamp«fatuf«  conditioni  cauaad 
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Stopped  V/2  hours  later  at 
approximately  7:30  p.m.  when  the 
piunp  exhibited  fiutlier  oscillations  in 
flow  and  pressure.  At  approximately 
8:00  p.m.,  operators  noted  that  ESWS 
Train  "B"  suction  bay  level  was  4.57 
meters  (15  feet)  bielow  normal  and 
decreasing  slowly.  Operators  placed 
additional  heat  loads  on  Train  "B"  and 
the  suction  bay  levels  subsequentiy 
recovered.  At  10:14  p.m.,  the  operators 
again  started  Train  "A"  ESWS,  but  later 
secured  it,  at  10:27  p.m.,  due  to 
decreasing  flow  and  pressure.  At  about 
9:00  a.m.  on  January  31, 1996,  divers 
inspected  the  suction  bay  of  Train  "A" 
and  noted  complete  blodcage  of  the 
trash  racks  by  frazil  ice.  The  condition 
of  the  Train  "B"  trash  racks  was  not 
determined  because  the  pump  was 
nmning.  The  ice  blockage  was  cleared 
later  that  day  using  heating,  and  air 
sparging  of  the  trash  racks. 

Cause  or  Causes 

The  root  cause  of  this  event  was 
deficiencies  in  the  ESWS  warming  line 
design.  This  problem  was  exacerbated 
by  the  initial  incorrect  alignment  of  the 
ESWS.  A  1976  design  calculation 
specified  a  warming  line  flow  rate  of 
15,142  liter/minute  (4000  gpm)  to 
prevent  frazil  ice.  This  calculation 
assumed  a  warming  line  temperature  of 
2*C  (3°F)  above  freeang.  This 
assumption  was  never  validated:  The 
warming  line  temperature  during  the 
event  was  only  approximately  0.5°C 
(I'F)  above  freezing.  Additionally,  due 
to  the  elevations  and  configuration  of 
the  wanning  line,  portions  of  the  line 
operated  with  partial  pipe  flows.  Flow 
through  the  lines  was  estimated  to  have 
been  9464  liter/minute  (2500  gpm)  and, 
with  the  initial  improper  lineup, 
warming  flow  was  estimated  to  be  6435 
liter/minute  (1700  gpm).  less  than  half 
the  design  specification. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

The  hydraulics  of  the  ESWS  discharge 
to  the  ultimate  heat  sink,  and  the 
warming  line  to  the  ESWS  pimiphouse, 
have  heea  changed  to  establish  and 
distribute  the  proper  amount  of  flow  to 
the  ESWS  wanning  line.  The  licensee 
has  installed  back  pressure  orifices  to 
establish  the  reqiiired  flow  rates.  This 
work  was  completed  by  October  1, 1996. 

NRC 

NRC  entered  a  monitoring  phase 
following  the  Notification  of  an  Unusual 
Event  at  9KX)  a.m.  on  January  30, 1996. 
During  February  6  through  February  15, 
1996,  NRC  conducted  an  Augmented 
Inspection  Team  inspection  at  Wolf 


Creek  as  a  result  of  this  event  NRC 
issued  a  civil  penalty  of  $300,000 
because  of  violations  as  a  result  of  this 
event 

96-2    Containment-Bypass  Leakage  via 
Disconnected  Hydrogen-Monitor  Unes 
at  Braidwood  Units  1  and  2 

One  of  the  AO  reporting  criteria  notes 
that  a  major  reduction  in  the  degree  of 
protection  to  public  health  and  safety 
from  a  m^or  degradation  of  essential 
safety-reUtod  equipment  can  be 
considered  an  AO. 

Date  and  Place 

February  15, 1995;  Braidwood  Unit  2, 
a  Westinghouse-designed  pressurized 
water  nuclear  reactor  plant,  operated  by 
Commonwealth  Edison  Company  and 
located  about  38.6  kilometers  (24  miles) 
south  southwest  of  Joliet,  Illinois. 

Nature  and  Probable  Consequences 

On  November  9, 1994,  the  licensee 
completed  a  containment  integrated 
leak  rate  test  (ILRT).  For  this  test,  the 
6.35-millimeter  (0.25-inch)  containment 
penetration  hydrogen  sensing  lines  for 
trains  "A"  and  "B"  were  disconnected 
and  a  balloon  placed  on  the  end  to 
identify  any  leakage.  The  procedure  did 
not  specify  whether  to  disconnect  the 
sensing  line  inside  the  hydrogen 
monitor  cabinet  or  outside.  The 
operators  who  lined  up  the  test 
discoimected  the  lines  inside  the 
cabinet  The  licensee's  investigation 
concluded  that  when  other  operators 
restored  the  system  from  the  test,  they 
observed  the  exterior  sensing  lines  and 
assumed  that  the  lines  were 
reconnected.  Therefore,  the  sensing 
lines  remained  disconnected  inside  the 
cabinet 

On  Jantiaiy  31, 1995,  the  operations 
department  wrote  a  problem 
identification  report  to  identify  a 
growing  difference  in  the  hydrogen 
readings  on  the  "A"  and  "B"  trains 
which  are  taken  during  each  shift  On 
FelHuaiy  15, 1995,  during 
troubleshooting,  the  "A"  train  lines 
were  found  to  be  disconnected, 
approximately  3  months  after  being 
diKonnected.  Stirveillance  tests 
performed  on  December  11, 1994,  and 
January  25, 1995,  provided 
opportunities  to  detect  the  deficiency 
with  the  "A"  train  but  were  missed.  It 
could  not  be  conclusively  determined 
when  the  "B"  train  was  restored.  Two 
maintenance  workers  had  a  recollection 
of  discovering  balloons  on  the  sensing 
lines  in  a  hydrogm  monitoring  cabinet 
in  late  1994.  Maintenance  records 
indicate  these  individuals  worind  on 
the  "B"  train  on  Decembw  20, 1994. 
Howevw,  computer  and  operator  logs 


for  the  "B"  train  appear  to  have  been 
accurately  reading  containment 
hydrogOD  following  the  ILRT. 

The  hydrogen  monitors  are  normally 
isolated.  However,  during  a  lose  of 
coolant  accident,  the  Emergency 
Operating  Procedures  direct  the 
operators  to  put  them  into  service  to 
monitor  containment  hydrogen 
concentration.  This  would  create  an 
tmfiltered  release  path  from  the 
ccmtainment  to  the  auxiliary  building. 
The  licensee  calculated  that,  under 
worst  case  conditions  using  guidance 
from  NUREG-1465,  "Accident  Source 
Terms  for  Light- Water  Nuclear  Power 
Plants,"  regulatory  dose  limits  could  be 
exceeded  within  approximatefy  3  hours. 
NRC  review  foimd  die  licensees 
calculations  to  be  conservative. 

There  are  area  radiation  monitors  near 
the  hydrogen  monitors.  These  area 
radiation  monitora  alarm  in  the  control 
room  and  the  alarm  response 
procediures  call  for  notification  of 
Radiation  Protection  personniel  to 
survey  the  area.  Additionally,  there  are 
radiation  monitors  in  the  auxiliary 
building  exhaust  that  would  assist  the 
operators  in  identifying  the  leak.  The 
containment  bypass  flow  path  could  be 
isolated  remotely  from  the  control  room 
and  it  appean  credible  that  the  leak 
could  be  isolated  prior  to  exceeding 
regulatory  limits. 

Cause  or  Causes 

The  cause  of  this  event  was  a 
procedural  deficiency  in  that  the  ILRT 
procedure  did  not  provide  adequate 
guidance  on  where  the  containment 
penetration  hydrogen  sensing  lines 
should  be  disconnected.  AdditionaUy, 
the  operator  tasked  with  reconnecting 
the  containment  penetration  hydrogen 
sensing  lines,  after  the  ILRT  was 
completed,  did  not  display  a 
questioning  attitude  when  he  found  that 
die  lines  appeared  to  be  reconnected. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

Corrective  actions  included  revision 
of  ILRT  line  up  and  restoration  sheets  to 
provide  adequate  guidance  on  where 
disconnections  and  connections  are  to 
be  performed.  Additionally,  a  General 
Information  Notice  was  issued  to  all  site 
personnel  HighlighHng  the  human 
performance  problems  identified  from 
this  event 

NRC 

Escalated  enforcement  was  exercised 
on  this  issue  and  the  licensee  was 
aCT^nHMMJ  a  $100,000  dvil  penalty. 
Information  Notice  96-13,  "Potential 
Ccmtainment  Leak  Paths  Through 


23804 


Federal  Register  /  VoL  62.  No.  84  /  Thtirsday,  May  1,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday,  May  1.  1997  /  Notices 


23805 


23804 


Fedanl  ftagislBr  /  Vol.  62.  No.  84  /  Thursday,  May  1,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Notices 


23805 


Hydrogen  Analyzers,"  was  issued  to 
alert  other  licensees  to  this  event 

Other  NKC  Licensaes 

(Industrial  Radiographers,  Medical 
Institutions,  Industrial  Users,  etc.) 

96-3    Medical  Bmchytherapy 
MisadministTations  by  Jose  L. 
Fernandez,  MJ>.,  in  Mayaguez.  Puerto 
Rico 

One  of  the  AO  reporting  criteria  notes 
that  administering  therapeutic  radiation 
such  that  the  actual  dose  is  greater  than 
1.5  times  the  prescribed  dose,  or  the 
event  (regardless  of  any  health  effects) 
afiiacts  two  or  more  patients  at  the  same 
facility,  should  be  considered  an  AO. 

Date  and  Place 

Between  January  14, 1994,  and 
October  10, 1995;  Jose  L.  Fernandez. 
MJ}.;  Mayagiiez,  Puerto  Rico. 

Nature  and  Probable  Consequences 

On  January  14, 1994,  Dr.  Fernandez 
acquired  an  eye  applicator  device, 
which  contained  a  stroDtium-90  (Sr-90) 
soiuce  of  approximately  3219 
megabecquerel  (87  millicurie)  activity, 
from  the  estate  of  a  deceased  licensee  in 
Mayaguez,  Puerto  Rico.  (Eye  applicator 
devices  are  used  for  the  supplemental 
treatment  of  non-malignant  growths  on 
the  eye  after  surgery  is  performed.)  NRC 
knew  that  Dr.  Fernandez  acquired  the 
Sr-90  source  because  the  estate  was 
acting  imder  a  Confirmatory  Action 
Letter  (CAL)  to  rrmintain  control  of  the 
&<-90  source  and  to  either  dispKMe  of  it 
or  transfer  control  of  it  to  an  authorized 
recipient  Since  Dr.  Fernandez  was 
already  an  NRC  licensee  for  another  Sr- 
90  source  in  San  Juan,  Puerto  Rico,  his 
license  was  amended  so  that  he  was  an 
authorized  recipient  when  the  transfer 
took  place.  (After  the  transfer  took 
place.  Dr.  Fernandez  was  licensed  to 
have  two  sources.)  NRC  did  not  require 
Dr.  Fernandez  to  receive  additional 
training  in  the  use  of  the  Sr-90  source 
after  he  acquired  it  from  the  estate 
because  he  was  already  an  authorized 
user  for  a  Sr-90  eye  applicator  as 
defined  by  10  CFR  35. 

When  Dr.  Fernandez  took  possession 
of  the  eye  applicator  device,  it  was  in 
the  manufacturer's  carrying  case.  A 
label  attached  to  the  carrying  case 
contained  the  following  hand  written 
information:  (1)  the  dose  rate  for  the 
device,  which  was  calibrated  as  24 
centigray  (cGy)  per  second  (24  rad  per 
second);  (2)  the  instrument  used  to 
calilwate  the  dose  rate:  (3)  the  date  when 
the  dose  rate  was  ctdilniited;  and  (4)  the 
name  of  the  individual  who  performed 
the  calibration.  Dr.  Fernandez  assumed 
that  the  hand  wrrittan  infmnation  on  the 


label  attached  to  the  manufacturer's 
carrying  case  was  correct  and  proceeded 
to  treat  patients. 

On  October  18, 1995,  during  a  routine 
inspection,  an  NRC  inspector 
questioned  the  labeled  dose  rate  on  the 
eye  applicator  device  and  the  residtant 
administered  doses.  Dr.  Fernandez  was 
unable  to  provide  documentation  to 
answer  the  questions.  He  then 
voluntarily  ceased  the  administration  of 
radiation  doses  and  requested  a 
calibration  of  the  device  by  the 
manufacturer.  The  actual  dose  rate  was 
foimd  by  the  manufacturer  to  be  53  oGy 
per  second  (53  rad  per  second);  i.e., 
more  than  twice  the  assumed  dose  rate. 

Dr.  Fernandez  and  NRC  reviewed  the 
computOT  sorted  records  of  all 
administrations  using  the  eye  applicator 
device  and  determined  that  between 
October  24, 1994,  and  October  10, 1995, 
87  patients  had  received  radiation  doses 
which  were  approximately  twice  the 
prescribed  dose.  However,  the  computer 
sort  was  not  complete,  since  Dr. 
Fernandez  later  discovered  an 
additional  17  cases  which  occurred 
between  January  1994  and  October 
1995.  Dr.  Fernandez  notified  the 
patients  about  the  misadministrations. 
NRC  contracted  a  medical  consultant  to 
review  the  medical  aspects  of  the 

^nilUlHTTlinig^^^l^io^S, 

The  NRC  medical  consultant,  who 
reviewed  (wtient  records  for  the  87 
patients  initially  identified,  determined 
that  25  of  the  patients  were  at  higher 
risk  for  complications.  These  25  patients 
were  initially  prescribed  treatment 
doses  of  1500  to  2880  cGy  (1500  to  2880 
rad),  but  received  doses  of  3312  to  6360 
cGy  (3312  to  6360  rad)  insteed.  Of  these 
25  patients,  12  were  then  prescribed 
second  treatment  doses  of  1000  to  2160 
cGy  (1000  to  2160  rad),  but  received 
doses  of  2208  to  4770  cGy  (2208  to  4770 
rad)  instead.  Additionally,  two  of  these 
25  patients  were  piescribBd  third 
treatment  doses  of  1500  to  3000  cGy 
(1500  to  3000  rad),  but  received  doses 
of  3313  to  6625  cGy  (3313  to  6625  rad) 
instead.  The  highest  total  dose  received 
by  a  patient  was  13,603  cGy  (13,603  rad) 
to  the  siuface  of  the  eye,  with  an 
estimated  544  cGy  (544  rad)  to  the  lens 
of  the  eye. 

The  NRC  medical  consultant  believes 
that  the  long-term  consequences  of  the 
misadministrations  to  the  25  highest 
dose  patients  could  include:  (1) 
increased  risk  of  cataracts;  and  (2) 
increased  risk  of  infections,  due  to 
severe  thiiming  or  ulceration  of  the 
sclera,  which  could  cause  blindness  if 
not  detected  early  and  aggressively 
treated.  No  adverse  health  effects  were 
reported  during  a  reexamination  of 
sevm  of  these  25  patients  by  Dr. 


Fernandez.  However,  the  NRC  medical 
consultant  indicated  that  the  possible 
adverse  consequences  to  these  patients 
may  not  appear  for  a  period  of  up  to  10 
years  after  irradiation. 

Cause  or  Caiises 

Dr.  Fernandez  used  an  incorrect  dose 
rate  for  the  Sr-90  source,  as  calibrated 
by  a  medical  physics  consultant 
employed  by  the  deceased  former 
licensee,  to  develop  treatment  plans. 

The  incorrect  dose  rate  calibration 
occiuied  when  the  former  licensee  had 
a  medical  physics  considtant  calibrate 
the  Sr-90  source,  after  the  original 
calibration  certificate  was  lost  The 
medical  physics  consultant  used  an 
inappropriate  measurement  instrument 
for  the  Qilibration,  which  gave  an 
erroneous  dose  rate  calibration  of  24 
cGy  per  second  (24  rad  per  second). 
(The  label  attached  to  the  carrying  case 
of  the  eye  applicator  device  indicated 
that  the  medical  physics  consultant 
calibrated  the  Sr-go  source  in  September 
1990.) 

Also,  Dr.  Fernandez  had  no  Quality 
Management  Program  (QMP)  as  required 
by  10  CFR  35.32,  which  could  have 
helped  in  detecting  the  calibration  error. 
Medical  use  licensees,  as  required  under 
10  CFR  35.32.  must  establish  a  QMP  to 
provide  hi^  confidence  that  radiation 
will  be  administered  as  directed  by  the 
authorized  user. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

Dr.  Fernandez  initially  ceased 
operations  until  the  eye  applicator 
device  was  properly  calibrated;  reliable 
dosimetric  data  was  available  to  perform 
the  dose  administrations;  and  a  QMP 
Mras  developed  and  submitted  to  NRC 
for  review.  Dr.  Fernandez  subsequently 
decided  to  cease  using  the  Sr-90  source 
and  to  terminate  his  license.  (The  QMP 
was  never  implemented.) 

NRC 

A  CAL  was  issued  to  confirm  that  Dr. 
Fernandez  would  submit  a  QMP  for  use 
of  the  eye  applicator  device,  and  that  he 
would  cease  operations  until  approval 
was  received  from  NRC  to  resume 
operations.  A  second  CAL  was  issued 
confirming  that  Dr.  Fernandez  would 
perform  an  in-depth  review  of  his 
records  to  identify  the 
misadministrations  and  to  notify  the 
patients. 

After  Dr.  Fernandez  requested 
termination  of  his  license,  NRC  issued 
an  order,  which  required  him  to 
maintain  the  Sr-90  sources  in  locked, 
safe  storage  until  the  sources  were 
tiansfiBiTed  to  an  authorized  recipient,  to 


transfiar  the  Sr-90  source  within  90  days, 
to  identify  and  notify  any  additional 
patients  who  may  have  received 
misadministrations,  to  obtain  the 
services  of  an  independent  medical 
physics  consiiltant  with  expertise  in 
therapy  dosimetry  calcidations,  and  to 
perform  several  other  tasks  specified  in 
the  order.  Dr.  Fernandez  currenUy  has  a 
possession  only  license  until  his  sources 
are  properly  transferred  and  his  request 
for  termination  has  been  granted  by  the 
NRC.  In  addition,  NRC  is  requesting  that 
the  Puerto  Rico  Health  E)epartment 
perform  a  long-term  follow-up  of  these 
patients. 

NRC  also  issued  Information  Notice 
9&-66,  "Recent  Misadministrations 
Caused  by  Incorrect  Calibrations  of 
Strontium-90  Eye  Applicators,"  on 
December  13, 1996.  to  alert  all  medical 
use  licensees  authorized  to  use  Sr-90 
eye  applicators  of  misadministrations 
caused  by  incorrect  source  strength 
determinations  of  Sr-90  eye  applicators. 

Dr.  Fernandez  purchased  the  medical 
practice  and  the  Sr-90  source  from  the 
estate  of  the  deceased  fiotmer  licensee. 
Dr.  Luis  A.  Vazquez  of  Mayaguez. 
Puerto  Rico.  Consequently.  Dr. 
Fernandez  has  the  records  of  all  of  the 
administrations  that  were  made  using 
the  Sr-90  source  while  it  was  licensed 
to  Dr.  Vazquez.  In  a  letter  to  Dr. 
Fernandez  dated  October  28. 1996.  NRC 
confirmed  with  Dr.  Fernandez  that  be 
vrould  {ueserve  the  patient  records  of 
the  former  licensee  and  perfaaa  a 
co0q>uter  search  to  identify  the  patients 
who  were  treated  with  the  eye 
applicator.  NRC  is  considering  options 
for  the  review  of  these  records  to 
determine  how  many  additional 
misadministrations  occurred  when  the 
incorrecUy  calibrated  Sr-90  source  was 
in  the  possession  of  the  former  licensee. 

96-^  Medical  Brochythempy 
Misadministrations  by  Phillip  f.  W.  Lee. 
MJ).,  in  Honolulu,  Hawaii 

One  of  the  AO  reporting  criteria  notes 
that  administering  a  tho^Mutic  dose 
from  a  sealed  source  such  that  the  errors 
in  source  calibration  and  time  of 
exposure  result  in  a  calculated  total 
treatment  dose  differing  from  the 
prescribed  treatment  dose  by  more  than 
10  percent,  and  the  event  (regardless  of 
any  health  effects)  affects  two  or  more 
patients  at  the  same  fedlify.  can  be 
considered  an  AO. 

Date  and  Place 

May  6. 1995,  through  Novembn  16. 
1995;  Phillip  J.  W.  Lee.  MD.;  Honolulu. 
HawaiL 


Nature  and  Probable  Consequences 

During  an  NRC  inspection,  it  was 
determined  that  the  licensee  had 
incorrectly  pwformed  calculations  for 
the  decayed  activity  of  a  strontium-90 
(Si^-90)  source  in  an  eye  applicator. 
ConsequenUy,  the  licensee  had  the  Sr- 
90  ^e  applicator  calibrated  by  the 
National  Institute  of  Standards  and 
Technology  (NIST).  Based  on  calibration 
data  provided  by  NIST,  NRC  and  the 
licensee  determined  that  17 
misadministrations  involving  16 
patients  had  occurred  between  May  6 
and  November  16, 1995.  (Two  of  the 
misadministrations  involved  one  patient 
who  was  treated  on  both  eyes.)  The 
delivered  doses  were  from  21.1  to  22.7 
percent  greater  than  the  prescribed  total 
dose  of  4000  centigray  (cGy)  (4000  rad). 
(The  total  dose  was  to  be  delivered  in 
four  fractions  of  1000  oGy  [1000  rad] 
each.) 

The  licensee  and  referring  physicians 
did  not  observe  any  adverse 
consequences  to  the  patients.  The 
licensee  noted  that  the  misadministered 
doses  were  within  the  ranges 
recommended  for  this  type  of  treatment 
NRC  ccmtracted  a  medical  consultant  to 
review  the  cases  and  make  an 
independent  assessment  of  the  potential 
health  effects  to  the  patients.  As  of  the 
date  of  this  rep<»t.  the  reviews  of  the 
NRC  and  its  consultant  were  ongoing. 

The  licensee  notified  the  patients  of 
the  misadministration. 

Cause  or  Causes 

The  licensee  did  not  know  bow  to 
calculate  the  decay  of  the  Sr-90  source, 
and  used  a  linear  function  rather  than 
a  logarithmic  hinction.  In  addition,  the 
licensee  used  an  incorrect  half-life  for 
Si^-90;  however,  this  error  was  less 
significant 

Actions  Taken  to  PreverU  Recuirmce 

Licensee 

The  licensee  had  the  Si^-90  eye 
applicator  calibrated  at  NIST  and 
learned  how  to  calculate  the  decay  of 
the  Sr-90  soiuce. 

NRC 

NRC  requested  that  the  licensee  have 
the  Sr-90  eye  applicator  calibrated  at 
NIST  and  taught  the  licensee  how  to 
calcidate  the  decay  of  the  Si^-90  source. 
NRC  is  conducting  an  inspection,  which 
will  remain  open  until  the  NRC  medical 
consultant  fiiii«>»»«  reviewing  the  cases 
and  provides  an  assessment  of  the 
potential  health  effects  to  the  patients. 
Enfiorcement  action  may  be  taken  in  the 
future  if  necessary. 


96-5    Medical  Brachytherapy 
Misadministration  at  Harper  Hospital  in 
Detroit,  Michigan 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

November  24, 1995;  Harper  Hospital; 
Detroit,  Michigan.  "^ 

Nature  and  Probable  Consequences 

A  patient  was  being  treated  with  a 
strontium-90  eye  applicator  for 
pterygium  (a  growth  over  the  eye  which 
causes  gradual  blindness).  The  patient 
was  prescribed  three  800-centigray  (800 
rad)  treatments  lasting  30  seconds  each 
Eacii  of  the  treatments  was  to  be 
administered  to  the  medial  side  of  the 
left  eye.  However,  the  second  treatment 
was  mistakenly  administered  to  the 
lateral  side  of  the  left  eye.  The  physician 
realized  the  error  and  immediately 
treated  the  conect  side  with  the 
prescribed  dose. 

The  patient  was  notified  of  the 
misadministration  and  given  a  written 
report  The  patient's  refaning  physician 
was  notified.  An  NRC  medical 
consultant  evaluated  the  eSscts  of  the 
misadministraticm  and  concurred  with 
the  licensee  that  the  patient  was  not 
expected  to  suffer  any  advene  health 
effects. 

Cause  or  Causes 

The  patient's  chart  was  upside  down 
and  the  treating  physician  incorrecUy 
interpreted  the  sketch  of  the  left  eye  on 
the  diagram  that  specified  the  treatment 
site.  (The  diagram  was  part  of  the 
written  directive  for  treatment  iising  the 
strontium-90  eye  applicator;  however,  it 
did  not  show  the  nose,  tc^  of  die  page, 
or  bottom  of  the  pege.)  Abo,  the  second 
treatment  was  administered  by  a 
diffamit  physician  and  physicist  than 
the  first  treatment 

Actions  Takai  To  Prevent  Recuireitce 

Licensee 

The  licensee  revised  the  diagram  so 
that  it  shows  the  nose,  thereby  making 
it  obvious  which  is  the  left  e3re  and 
%irhich  is  the  ri^  eye. 

NRC 

NRC  conducted  a  special  safety 
inspection.  A  Notice  of  Violation  was 
issued  for  failing  to  ensure  that  the 
administration  was  in  accordanix  with 
the  written  directive.  Since  the 
inspection  showed  that  actions  had 
becm  taken  to  correct  the  violation  and 
to  prevent  recurrence,  no  reply  to  the 
violation  was  required. 
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96-6    Medical  Brachytherapy 
i4isadmiiustration  at  New  England 
Medical  Center  in  Boston, 
Massachusetts 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

November  10. 1993;  New  England 
Medical  Center,  Boston,  Massachusetts. 

Nature  and  Probable  Consequences 

A  patient  with  carcinoma  of  the 
cervix  metastatic  to  the  brain  was  being 
treated  with  an  intercavity  implant 
using  cesium-137  sources  in  a 
gynecological  applicator.  During 
treatment  a  source  became  dislodged 
and  delivered  radiation  to  the  patient's 
thigh,  which  was  an  unprescribed 
treatment  site. 

The  licensee  subsequently  calculated 
that  the  consequent  dose  to  the  patient's 
thigh  was  71  centigray  (cGy)  (71  rad),  as 
compared  to  65  cGy  (65  rad)  which 
would  have  been  delivered  to  the  thigh 
at  20  centimeters  (7.87  inches)  distance 
from  the  applicator  during  the  total 
procedure  if  performed  as  prescribed. 

During  a  routine  NRC  inspection 
conducted  on  April  10-12, 1995,  the 
NRC  inspector  noted  the  incident  report 
and  brought  it  to  the  attention  of  NRC 
management.  NRC  subsequently 
determined  that  the  event  was  a 
misadministration  and  notified  the 
licensee.  The  licensee  consequently 
submitted  the  required  notifications  to 
NRC,  and  notified  the  patient  in  writing 
of  the  misadministration. 

Cause  or  Causes 

A  malfunction  of  the  aging 
gynecologicai  applicator  and  a  possible 
lack  of  attention  to  details  by  the 
personnel  involved  iif  loading  the 
applicator  caused  the 
misadministration. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

The  licensee  replaced  the 
malfunctioning  gynecological 
applicator.  In  addition,  the  licensee  now 
requires  that  two  {>ersons  perform 
loading  of  the  gynecological  applicator 
to  insure  that  the  sources  are  in  and  that 
the  ovoids  are  taped  to  insure  that  the 
sources  do  not  come  out  inadvertently. 

NRC 

The  NRC  again  reviewed  the 
information  provided  by  the  licensee 
and  determined  that  a  violation  of  the 
licensee's  Quality  Management  Plan  had 
occurred.  An  NRC  medical  consultant 


reviewed  the  circumstances  of  the 
misadministration,  determined  that  the 
licensee  had  used  an  inaccurate  source- 
to-thigh  distance  in  its  dose  calculation, 
and  determined  that  the  patient 
received  a  dose  of  864  cGy  (864  rad)  to 
the  thigh  instead  of  71  cGy  (71  rad)  as 
calculated  by  the  licensee.  "The  medical 
consultant  stated  that  the  patient 
experienced  no  ill  effects. 

96-7    Medical  Brachytherapy 
Misadministration  at  William  Beaumont 
Hospital  in  Royal  Oak,  Michigan 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

March  19. 1996;  William  Beaumont 
Hospital:  Royal  Oak,  Michigan. 

Nature  and  Probable  Consequences 

A  patient  writh  cancer  of  the  vagina 
was  prescribed  treatment  with  a  high 
dose  rate  (HDR)  remote  afterloader 
brachytherapy  unit  having  an  iridium- 
192  source.  The  treatment  plan 
specified  a«tep  size  of  2.5  millimeters 
(mm)  (0.098  inches).  A  wrong  step  size 
of  5.0  mm  (0.197  inches)  was  entered 
into  the  HDR  unit's  computer  control 
program.  Therefore,  a  part  of  the  body 
not  scheduled  to  receive  radiation  was 
exposed. 

The  licensee  calculated  that  the  skin 
of  the  patient's  thighs,  which  was  the 
wrong  treatment  site,  received  a 
maximum  unintended  dose  of  500 
centigray  (500  rad)  because  of  the 
misadministration.  An  NRC  medical 
consultant  determined  that  the  patient 
should  have  no  side  effects  as  a 
consequence  of  the  misadministration. 
The  patient  and  the  referring  physician 
were  notified  of  the  misadministration. 

Cause  or  Causes 

The  wrong  step  size  was  entered  into 
the  HDR  remote  afterloader 
brachjrtherapy  unit's  computer  control 
program. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

The  licensee  revised  its  "physics 
worksheet"  to  include  the  step  length  as 
an  additional  entry;  developed  a 
checklist  for  the  physicist/dosimetrist  to 
verify  the  treatment  plan  parameters, 
and  posted  it  on  the  treatment  console; 
and  instituted  a  policy  that  all  treatment 
plan  parameters  must  be  verified,  and 
the  verification  recorded,  prior  to  each 
treatment 


NRC 

NRC  conducted  a  special  safety 
inspection,  where  one  apparent 
violation  was  noted.  This  was  the 
failure  of  the  licensee's  Quality 
Management  Program  to  provide 
assurance  of  correct  administration  of 
the  prescribed  dose  in  compliance  with 
the  physician's  written  directive. 

96-8    Medical  Brachytherapy 
Misadministration  at  Community 
Hospitals  of  Indiana  in  Indianapolis. 
Indiana 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposiue  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

August  16, 1996;  Community 
Hospitals  of  Indiana;  Indianapolis. 
Indiana. 

Nature  and  Probable  Consequences 

A  patient  was  prescribed  a  500 
centigray  (cGy)  (500  rad)  treatment  for 
an  esophageal  tiunor  using  a  high  dose 
rate  remote  afterloader  unit  having  an 
iridium- 192  source.  Because  of  a 
treatment  planning  error,  a  non- 
prescribed  treatment  area  approximately 
27  millimeters  (mm)  (1.06  inches  [in]) 
below  the  tumor  volume  received  a 
maximum  dose  of  465  cGy  (465  rad) 
instead  of  the  estimated  dose  of  50  to 
100  cGy  (50  to  100  rad). 

The  patient  was  notified  of  the 
misadministration.  The  licensee  expects 
no  adverse  health  effects  to  the  patient 
A  NRC  medical  consultant  was  retained 
to  review  the  case. 

Cause  or  Causes 

Because  of  a  treatment  planning  error, 
the  source  was  placed  approximately  27 
mm  (1.05  in)  below  the  tumor  volume. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

A  table  of  oCEset  distances  for  the 
various  sources  and  catheter  lengths 
used  by  the  licensee  was  placed  in  the 
licensee's  quality  control  manual. 

NRC 

NRC  conducted  a  special  safiaty 
inspection. 

96-9    Medical  Brachytherapy 
Misadministrations  at  EquiMed,  Inc.,  in 
Lehighton,  Pennsylvania 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 


Date  and  Place 

December  31. 1995;  EquiMed.  Inc.; 
Lehighton,  Pennsylvania. 

Nature  and  Probable  Consequences 

Two  patients  were  prescribed  vagjnal 
treatment  with  a  high  dose  rate  QiDR) 
remote  afterloader  brachytherapy  unit 
having  an  iridium-192  souirce.  The 
prescribed  total  dose  for  each  patient 
was  between  2000  and  2200  centigray 
(cGy)  (2000  and  2200  rad).  and  was  to 
be  delivered  in  five  fractional  doses  over 
a  period  of  several  weeks.  Each 
fractional  dose  was  to  be  between  400 
and  500  cGy  (400  and  500  rad). 

For  one  of  the  treatment  fractioits.  500 
cGy  (500  rad)  was  to  be  delivered  to 
each  patient  over  a  treatment  length  of 
5  centimeters  (cm)  (1.97  inches  [in]) 
using  a  step  size  of  5  millimetere  (mm) 
(0.197  in).  However,  a  wrong  step  size 
of  10  mm  (0.394  in)  was  entered  into  the 
HDR  unit's  control  console,  and  a  length 
of  10  cm  (3.94  in)  was  treated  instead 
of  the  prescribed  length  of  5  cm  (1.97 
in).  Therefore,  radiation  was  delivered 
to  the  wrong  treatment  site  for  each 
patient 

The  licensee  concluded  that  each 
patient  received  312  cGy  (312  rad) 
instead  of  the  prescribed  dose  of  500 
cGy  (500  rad)  (an  underdose  of  37.6 
percent),  and  an  additional  length  of  5 
cm  (1.97  in)  received  an  luiintended 
dose  of  312  cGy  (312  rad). 

The  licensee  did  inform  the  patients 
of  the  misadministrations,  and  does  not 
expect  the  patients  to  have  any  adverse 
effects  bom  the  misadministrations. 

Cause  or  Causes 

A  wrong  step  size  was  entered  into 
the  HDR  unit's  control  console  because 
the  licensee  did  not  follow  its  Quality 
Management  Procedures  (QMP).  The 
QMP  requires  that  treatment  planning 
information  be  checked  by  the  person 
entering  the  data  in  the  control  console, 
and  then  verified  by  the  authorized 
user. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

The  licensee's  authorized  user  and  the 
HDR  physicist  will  extract  the  pre- 
treatment  printout  of  the  input 
parameters  from  the  HDR  treatment 
console,  review  the  input  data  for 
accuracy,  and  compare  it  with  the 
written  directive.  Both  the  authorized 
user  and  the  HDR  physicist  wiU  then 
initial  the  printout  before  the  HDR 
treatment  is  initiated. 

NRC 

NRC  determined  that  the  incidents 
occuired  because  the  licensee  did  not 


follow  its  <^^.  NRC  contiacted  a 
medical  ctmsultant  to  evaluate  the 
health  efiEacts  on  the  patients  bam  the 
misadministrations.  Subseqiiently,  the 
consultant  determined  no  probable 
deterministic  effects  of  the  radiation 
exposure  to  the  unintended  site  were 
expected. 

96-10    Medical  Brachytherapy 
Misadministration  at  the  imfversity  of 
Wisconsin  in  Madison.  Wisconsin 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

October  19. 1995;  University  of 
Wisconsin;  Madison,  Wisconsin. 

Nature  and  Probable  Consequences 

A  patient  had  two  separate  lung 
tumors,  one  in  the  lower  section  of  the 
right  lung  and  one  in  the  middle  section 
of  the  left  lung.  The  patient  was 
prescribed  a  total  treatment  dose  of  1600 
centigray  (cGy)  (1600  rad),  with  each 
tumor  to  receive  a  total  dose  of  800  cGy 
(800  rad).  The  total  treatment  dose  was 
to  be  administered  in  four  fractions  of 
400  cGy  (400  rad)  each  over  2  days 
using  a  high  dose  rate  (HDR)  remote 
afterloader  unit  having  an  iridium-192 
soiu'ce.  Each  fraction  was  to  be 
administered  in  two  parts;  a  2(K)  cGy 
(200  rad)  dose  to  the  lower  section  of 
the  right  limg  followed  by  a  200  cGy 
(200  rad)  dose  to  the  middle  section  of 
the  left  lung.  Catheters  of  appropriate 
length  were  inserted  irto  each  lujig  to 
guide  the  source  diuirg  treatment;  i.e., 
a  long  catheter  was  inserted  into  the 
right  lung  and  a  short  catheter  was 
inserted  into  the  left  lung. 

While  the  HDR  controller  was 
inserting  the  source  into  the  left  lung 
during  the  first  treatment  fraction,  the 
source  stopped  moving  when  it  touched 
the  bottom  of  the  short  catheter  in  the 
left  lung  even  though  the  HDR 
controller  was  attempting  to  move  it 
further  into  the  left  lung.  Because  the 
intended  treatment  sites  had  been 
reversed  during  treatment  planning  and 
were  subsequently  progranuned  into  the 
HDR  controller,  the  controller  had 
positioned  the  source  in  the  middle  of 
the  right  limg  during  the  first  part  of  the 
first  treatment  fraction  and  was 
attempting  to  position  the  source  in  the 
lower  part  of  die  left  lung  during  the 
second  part  of  the  first  treatment 
fraction.  Consequently,  the  middle  of 
the  right  lung  had  received  an 
unintended  dose  of  200  cGy  (200  rad) 
during  the  first  part  of  the  first  treatment 
fraction. 


After  the  error  was  disooveced,  the 
oQnect  tieatiBents  ware  delivered.  The 
patient  was  notified  of  the 
misadministration  both  verbally  and  in 
writing.  The  refaning  physician  was 
also  notified. 

An  NRC  medical  consultant  evaluated 
the  misadministration  and  concluded 
that  the  patient  would  not  have  organ 
damage  or  long  term  biological  effects. 

Cause  or  Causes 

When  planning  the  treatment,  the 
treating  physicist  deviated  bom 
standmd  protocol  and  used  diffarent 
dummy  sources  to  obtain  clearer  opaque 
x-ray  marlcOTS  for  source  location.  Upon 
recording  the  data,  the  planned  source 
locations  for  each  treatment  fraction 
were  reversed.  An  independent 
verification  of  the  treatment  plan  by  a 
second  physicist  did  not  include  a 
review  of  the  x-rays  for  proper  source 
location,  so  the  error  was  not 
immediately  discovered. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

The  licensee  revised  its  Quality 
Management  Program  to  include  an 
independent  review  of  the  x-ra3rs  for 
source  location  by  a  second  physicist 
Also,  when  there  is  a  deviation  from  the 
protocol  r  the  results  must  be 
documented  and  reviewed  by  a  second 
physicist 

NRC 

NRC  conducted  a  special  safety 
inspection  in  conjunction  with  a  routine 
inspection.  A  Notice  of  Violation  was 
issued  for  failing  to  establish  adequate 
procedures  to  ensure  that  final 
treatment  plans  were  in  accordance 
with  the  written  directive.  The  licensee 
responded  in  writing  and  no  additional 
actions  were  required. 

96-11  Medical  Brachytherapy 
Misadministration  at  Thomas  Jefferson 
University  Hospital  in  Philadelphia. 
Permsybmnia 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

August  14. 1995;  Thomas  Jeffiarson 
University  Hospital;  Philadelphia. 
Pennsylvania. 

Nature  and  Probable  Consequences 

A  patient  was  imdergoing 
brachytherapy  treatment  of  the  palate; 
i.e.,  the  roof  of  the  mouth.  A  total  of  64 
iridium-192  seeds,  having  a  total 
activity  of  1102.6  megabecquerel  (29.8 
millicurie),  were  inserted  into  six 
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catheters.  Four  of  the  catheters  were 
sutured  inside  the  mouth,  and  two  were 
placed  in  the  nostrils. 

While  making  a  routine  visit  to  the 
patient,  the  prescribing  physician 
noticed  that  two  catheters  were  outside 
of  the  patient's  mouth  and  had  been 
taped  to  the  patient's  right  cheek.  Also, 
one  of  the  two  catheters  remaining  in 
the  mouth  was  loose  and  its  sutures 
were  removed.  Because  the  catheters 
were  not  properly  positioned,  the 
physician  terminated  the  treatment. 

The  radioactive  seeds  were 
subsequently  removed.  The  patient  was 
informed  both  verbally  and  in  writing 
that  the  sources  had  become  dislodged 
and  had  consequently  delivered 
radiation  to  the  wrong  treatment  site.  It 
was  determined  that  the  patient's  cheek 
received  a  dose  of  70  centigray  (70  rad). 

Cause  or  Causes 

While  responding  to  a  call  from  the 
patient,  a  nurse  noticed  that  two  of  the 
catheters  were  loose  and  subsequently 
taped  them  to  the  patient's  cheek.  The 
nurse  had  not  been  trained  to  recognize 
that  the  radioactive  seeds  were  moved 
from  their  intended  positions. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

Refresher  in-service  training  was 
given  to  the  nurses  who  care  for 
brachytherapy  patients.  Emphasis  was 
placed  on  identifying  radioactive 
sources  and  handling  them  properly 
under  normal  and  emergency 
conditions.  Also,  the  nurses  will  be 
briefed  on  the  details  of  a  planned 
treatment  at  the  time  the  sources  are 
implanted  with  emphasis  on  radiation 
safety  issues.  Finally,  physicians  will 
visit  implant  patients  at  least  twice 
daily  during  treatment 

NRC 

After  conducting  an  investigation, 
NRC  determined  that  the  event  was  a 
misadministration.  An  NRC  medical 
consultant  concluded  that  no  significant 
infury  would  be  expected.  A  Notice  of 
Violation  was  issued  with  one  Severity 
Level  IV  violation. 

96-12    Medical  Brachytherapy 
Misadministration  at  Macombe  Hospital 
Center  in  Warren,  Michigan 

One  of  the  AO  reporting  criteria  notes 
that  a  therapeutic  exposure  to  any  part 
of  the  body  not  scheduled  to  receive 
radiation  can  be  considered  an  AO. 

Date  and  Place 

March  11, 1996;  Macombe  Hospital 
Center,  Warren,  Michigan. 


Nature  and  Probable  Consequences 

A  patient  was  undergoing  a  cervical 
boost  brachytherapy  treatment  with  a 
manually  afterloaded  standard 
gynecological  applicator  using  cesium- 
137  sources.  Approximately  100 
minutes  after  the  treatment  was  started, 
a  nurse  found  one  of  the  sources  &t>m 
the  applicat^  lying  on  the  sheet 
between  thJPatient's  legs.  The 
dislodged  source  contained  1.29 
gigabecquerel  (34.8  milhcurie)  of 
cesium-137  and  was  intended  for  the 
right  ovoid  of  the  applicator.  The  nurse 
placed  the  source  into  the  portable 
shielding  that  was  available  in  the  room 
and  notified  the  radiation  safety  officer. 
The  radiation  safety  officer  immediately 
retuimed  to  the  patient's  room  with  the 
physician,  who  inserted  the  source  into 
the  right  ovoid  for  the  remainder  of  the 
prescribed  48  hours  of  treatment. 

The  licensee  calculated  that  the 
unintended  skin  dose  to  the  patient's 
upper  inner  thighs  was  5  centigray  (cGy) 
(5  rad).  NRC  concurred  with  the 
licensee's  calculation  and  did  not  obtain 
a  medical  consultant.  The  dose  of  5  cGy 
(5  rad)  is  within  the  occupational 
exposure  limit  and  is  not  expected  to 
result  in  deleterious  effects  to  the 
patient.  The  patient  and  physician  were 
notified  of  the  misadministration. 

Cause  or  Causes 

When  the  radiation  oncologist 
manually  afterloaded  the  sources  from 
the  right  and  left  carriers  into  the 
ovoids,  difficulty  was  encountered  in 
identifying  the  correct  carrier  for  the 
right  ovoid.  Also,  the  hinge  on  the 
correct  carrier  for  the  right  ovoid  was 
tight.  The  radiation  oncologist  believed 
that  the  sealed  source  dislodged  from 
the  carrier  bucket  when  the  problem 
with  the  hinge  was  encountered. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

To  prevent  recurrence,  the  licensee 
will:  (1)  ensure  that  the  carrier  bucket 
hinges  are  working  properly  prior  to 
loading  the  source  into  the  bucket;  (2) 
inscribe  the  handles  of  the  ovoid 
carriers,  with  "R"  for  right  ovoid  and 
"L"  for  left  ovoid,  so  that  they  can  be 
readily  identified  without  difficulty;  (3) 
require  the  physicist  to  observe  the 
radiation  oncologist  during  the 
afterloading  procedure  in  order  to  deted 
a  dislodged  source;  and  (4)  require  that 
the  radiation  oncologist  complete  a 
visual  check  of  the  bed  sheets  and 
immediate  area  before  leaving  the  room. 

NRC 

NRC  conducted  a  special  safety 
inspection.  NRC  issued  a  Notice  of 


Violation  for  failing  to  meet  the 
objective  that  each  administration  is  in 
accordance  with  a  written  directive.  The 
inspection  showed  that  actions  had 
been  taken  to  correct  the  violation  and 
to  prevent  recurrence. 

96-1 3    Medical  Brachytherapy 
Misadministration  at  Unity  Hospital  in 
Fridley,  Minnesota 

One  of  the  AO  reporting  criteria  notes 
that  administering  a  therapeutic  dose 
such  that  the  actiial  dose  is  less  than  0.5 
times  the  prescribed  dose  should  be 
considered  an  AO. 

Date  and  Place 

August  19-20, 1996;  Unity  Hospital; 
Fridley,  Minnesota. 

Natiue  and  Probable  Consequences 

A  patient  was  prescribed  a  dose  of 
2500  centigray  (cGy)  (2500  rad)  for  a 
gynecological  brachytherapy  procedure, 
using  a  gynecological  applicator 
containing  cesium-137  sources  in  two 
ovoids.  Because  3-centimeter  (cm) 
diameter  caps  had  been  used  on  the 
ovoids  of  the  gynecological  applicator, 
instead  of  the  intended  2-cm  diameter 
caps,  the  {>atient  received  a  dose  of  1186 
cCy  (1186  rad)  to  the  vaeinal  surface. 

With  the  addition  of  tne  external 
beam  therapy  that  the  patient  had 
received  prior  to  this  treatment,  the  total 
administered  dose  was  5680  cGy  (5680 
rad).  The  treating  physician  determined 
that  the  total  administered  dose  was 
within  the  medically  accepted  range  of 
treatment,  and  that  no  negative  effects  to 
the  patient  were  expected.  The  treating 
physician  did  not  plan  to  administer 
any  further  radiation  treatments  to  the 
patient  to  compensate  for  the 
underdose. 

The  patient  was  notified  of  the 
misadministration  both  verbally  and  in 
writing.  The  referring  physician  was 
also  notified. 

Cause  or  Causes 

There  was  poor  communication 
between  the  treating  physician  and  the 
dosimetrist  who  prepared  the  treatment 
plan  regarding  the  size  of  the  ovoid  caps 
to  be  used  for  the  treatment.  (The 
treating  physician  may  select  2-cm 
diameter  caps,  3-cm  diameter  caps,  or 
no  caps  at  all  from  an  applicator  kit, 
depending  on  the  anatomy  of  the 
patient.)  In  addition,  licensee  personnel 
may  have  become  desensitized  to  the 
possibility  that  an  ovoid  cap  size 
different  than  2-cm  in  diameter  could  be 
used;  the  treating  physician  failed  to 
follow-up  on  earlier  instructions  to  the 
dosimetrist  to  verify  the  correct  cap  size 
used;  and  the  applicator  kit  was  not 
returned  immediately  to  the  radiation 


oncology  department  following  the 
implant  of  the  applicator  device. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

The  licensee  revised  its  written- 
directive  form  to  require  the  freating 
physician  to  enter  the  cap  size  when 
ovoids  are  used,  and  for  a  second  person 
to  verify  that  the  information  was 
entered.  If  the  entry  on  the  form  is  not 
made,  the  person  confirming  the 
information  must  independently  verify 
which  size  ovoid  caps  were  used. 

NRC 

NRC  conducted  a  special  safefy 
inspection  on  September  9, 1996.  No 
violations  of  NRC  requirements  were 
identified  during  the  course  of  this 
inspection. 

96-14    Radiopharmaceutical 
Misadministration  at  Universal  Imaging 
in  Taylor.  Michigan 

One  of  the  AO  reporting  criteria  notes 
that  administering  a 
radiopharmaceutical  other  than  the  one 
intended,  where  the  actual  dose  is 
greater  than  five  times  the  prescribed 
dose,  can  be  considered  an  AO. 

Date  and  Place 

March  18, 1996;  Universal  Imaging, 
Inc.;  Taylor,  Michigan. 

Nature  and  Probable  Consequences 

A  patient  was  prescribed  a  7.4 
megabecquerel  (MBq)  (200  microcurie 
[)iCi])  dosage  of  iodide-123  (1-123)  for  a 
thyroid  scan,  but  was  administered  7.4 
MBq  (200  (iCi)  of  iodide-131  (1-131) 
instead. 

The  referring  physician's  directive 
stated  that  1-123  was  to  be  used.  (This 
is  the  only  isotope  of  iodine  used  at  the 
facilify.)  A  technologist  then  accidently 
ordered  the  1-131  from  the  nuclear 
pharmacy.  A  second  technologist 
recognized  that  the  1-131  was  different 
from  the  1-123  routinely  used,  but 
assumed  that  it  was  prescribed  and 
administered  it  anyway. 

The  licensee  estimated  that  the  dose 
to  the  patient's  thjrroid  was  104 
centigray  (104  rad). 

The  referring  physician  was  notified 
of  the  misadmii^stration.  The  referring 
physician  decided  not  to  notify  the 
patient  because  the  information  would 
be  harmful  to  the  patient 

An  NRC  medical  consultant  reviewed 
the  event  and  detennined  that  the 
impact  of  the  misadministration  on  the 
status  of  the  patient's  health  was  very 
low.  and  that  no  specific  medical 
follow-up  care  was  neoeaaaiy. 


Cause  or  Causes 

The  misadministration  was 
apparently  caused  by  a  lack  of  sufficient 
oversight  of  licensed  activities, 
inadequate  training,  and  failure  to 
establish  a  written  protocol  for  ordering 
and  verifying  radiopharmaceuticals. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

The  licensee  implemented  the 
following  corrective  actions:  (1)  All 
technologists  were  informed  not  to  use 
any  radiopharmaceutical  that  was  not 
listed  in  the  licensee's  "Prescribed 
Dosage  List";  (2)  orders  must  be  sent  to 
the  nuclear  pharmacy  via  facsimile, 
rather  than  over  the  telephone;  (3)  the 
nuclear  pharmacy  was  instructed  not  to 
deliver  1-131, 1-125,  or  any  other 
therapeutic  radiopharmaceutical  to  the 
licensee;  (4)  all  technologists  were 
informed  in  writing  not  to  proceed  if 
they  were  imsiue  of  any  procedure;  and 
(5)  copies  of  radiopharmaceutical  orders 
and  their  activities  were  to  be  checked 
against  receipts. 

The  licensee  is  not  required  to  have 
woitten  directives  to  follow.  This  is 
because  it  does  not  perform  therapy  of 
any  kind,  does  not  use  1-125  or  1-131 
in  quantities  greater  than  1.11  MBq  (30 
|iCi),  and  has  no  Qualify  Management 
Program. 

NRC 

NRC  conducted  an  inspection.  Based 
on  the  results  of  the  inspection,  eight 
apparent  violations  were  identified  and 
are  being  considered  for  escalated 
enforcement  action.  A  predecisional 
enforcement  conference  was  held  to 
discuss  the  apparent  violations  and  any 
potential  enforcement  action  is  pending. 

96-15    Radiopharmaceutical 
Misadministration  at  Miami  Valley 
Hospital  in  Dayton,  Ohio 

One  of  the  AO  reporting  criteria  notes 
that  if  an  actual  diagnostic  dose  of  a 
radiopharmaceutical  is  greater  than  five 
times  the  prescribed  dose  it  can  be 
considered  an  AO. 

Date  and  Place 

September  21, 1995;  Miami  Valley 
Hospital;  Dayton,  Ohio. 

Nature  and  Probable  Consequences 

A  patient  was  admimstered  a  2.8 
megabecquerel  (MBq)  (77  microcurie 
[|iCi])  dosage  of  iodine-lSl  (1-131)  &»• 
thyroid  uptake  study,  rather  than  the 
prescribed  dosage  range  of  0.19  to  0.37 
MBq  (5  to  10  |iCi)  of  1-131.  The  licensee 
determined  that  the  dose  to  the  patient's 
thyroid  was  80.85  centigray  (80.85  rad). 

The  patient  was  infiormed  of  the 
miaadministmtion  in  writing.  The 


patient's  referring  physician  was  also 
notified. 

An  NRC  medical  consultant 
detennined  that  no  adverse  health 
eSacts  are  expected  from  the  additional 
dosage. 

Cause  or  Causes 

A  nuclear  medicine  technologist 
inadvertently  picked-up  the  wrong 
capsule,  and  in  accordance  with  the 
licensee's  practice  did  not  calibrate  the 
dosage  in  die  dose  calibrator  prior  to 
administration.  The  licensee's  staff  did 
not  beUeve  there  was  a  requirement  to 
assay  dosages  below  1.11  MBq  (30  |iCi). 

Actions  Taken  To  Prevent  RecurrerHX 

Licensee 

The  licensee  implemented  procedures 
to  require  that  all  dosages  must  be 
assayed  regardless  of  their  activify,  and 
to  review  the  assay  of  dosages  on  a 
quarterly  basis. 

NRC 

NRC  conducted  a  special  safefy 
inspection.  NRC  issued  a  Notice  of 
Violation  for  failing  to  measure  dosages 
containing  less  than  1.11  MBq  (30  yCi) 
before  they  were  administered  to 
patients  for  medical  use.  The  licensee 
responded  in  writing  and  no  additional 
actions  are  required. 

96-16    Radiopharmaceutical 
Misadnunistration  at  St.  Joseph  Mercy 
Hospital  in  Ann  Arbor.  Michigan 

One  of  the  AO  reporting  criteria  notes 
that  if  an  actual  diagnostic  dose  of  a 
radiopharmaceutical  is  greater  than  five 
times  the  prescribed  dose  it  can  be 
considered  an  AO. 

Date  and  Place 

April  9, 1996;  St  Joseph  Mercy 
Hospital;  Ann  Arbor,  Michigan. 

Nature  and  Probable  Consequences 

A  patient  was  administered  a  596 
megabecquerel  (MBq)  (16.1  milliciirie 
[mCi])  dosage  of  iodine-131  rather  than 
the  prescribed  122  MBq  (3.3  mQ) 
dosage  of  1-131  for  a  diagnostic  study  of 
the  neck  and  chest 

The  misadministration  was 
discovered  after  a  vial,  intended  for 
another  patient,  was  assayed  and  found 
to  contain  122  MBq  (3.3  mCi)  instead  of 
the  expected  633  MBq  (17.1  mQ).  The 
patient  was  notified  of  the 
misadministration.  The  patient's 
referring  physician  %ir8s  also  notified. 

The  patiut's  th3rroid  gland  had  been 
removed  previously  and  therefore  the 
licensee  anticipated  minimal  medical 
consequences.  NRC  contracted  with  the 
Oak  Ridge  Institute  far  Science  and 
Edxiretion  to  condiirt  ap  «f»««mwnt  nf 
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the  1-131  dose  to  the  patient.  The 
assessment  concluded  that  since  the 
patient  had  no  thyroid,  the  maximum 
dose  was  misadministered  to  the 
patient's  bladder  wall  and  was  equal  to 
48.3  centigray  (48.3  rad). 

Cause  or  Causes 

The  technologist,  when  administering 
the  dosage,  mistakenly  picked  up  a 
wrong  radiopharmaceutical  vial. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

Licensee  personnel  foiled  to 
completely  follow  the  written  Quality 
Management  Program. 

NRC 

NRC  conducted  a  special  safety 
inspection.  NRC  issued  a  Notice  of 
Violation  for  failure  of  the  supervised 
user  (technologist)  to  follow  instructions 
in  accordance  with  the  written 
directive. 

96-1 7    Radiopharmaceutical 
Misadministration  at  the  Veteran  Affairs 
Medical  Center  in  Charleston.  South 
Carolina 

One  of  the  AO  reporting  criteria  notes 
that  administering  a  therapeutic  dose 
such  that  the  actual  dose  is  less  than  0.5 
times  the  prescribed  dose  should  be 
considered  an  AO. 

Date  and  Place 

January  9, 1996:  Veteran  AfEairs 
Medical  Center.  Qiarleston,  South 
Carolina. 

Nature  and  Probable  Consequences 

An  outpatient  was  administered  277.5 
megabecquerel  (MBq)  (7.5  millicurie 
[mO])  of  a  prescribed  573.5  MBq  (15.5 
mCi)  dosage  of  iodine-131  (1-131)  in 
liquid  form.  The  error  was  discovered 
when  the  licensee  rechecked  the 
prescription  vial  with  a  dose  calibrator 
after  the  administration  to  verify  that 
the  patient  had  received  all  of  the 
prescribed  dose.  The  licensee 
discovered  that  approximately  296  MBq 
(8  mQ)  of  the  prescribed  dosage  had 
been  retained  in  the  vial  cap,  and 
consequently  was  not  administered  to 
the  patient  The  patient  was  informed  of 
the  event  and  was  subsequently 
administered  an  additioi^  296  MBq  (8 
mQ)  to  make  up  for  the  underdosage. 
The  licensee  also  notified  the  referring 
physician  of  the  misadministration.  Tbe 
licensee  expects  no  adverse  effects  to 
the  patient  from  the  misadministration. 

Cause  or  Causes 

The  root  cause  for  the 
misadministration  was  a  pronounced 
reaction  of  the  1-131  with  the  vial  c^. 


thereby  allowing  a  significant  portion  of 
the  radioactive  material  to  bind  itself  to 
the  cap. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

The  licensee's  Radiation  Stdisty 
Officer  investigated  the  incident 
Bioassays  were  conducted  on  the 
individuals  who  handled  and 
administered  the  1-131  dose,  and  all 
were  found  to  be  negative.  The  licensee 
also  revised  its  poUcy  and  procedures  to 
require  that  only  1-131  in  capsule  form 
be  used  in  the  future. 

NRC 

NRC  conducted  a  special  inspection 
to  review  the  circumstances 
surrounding  the  misadministration,  and 
identified  no  violations  of  NRC 
requirements. 

The  State  Agency  is  working  with  the 
nuclear  pharmacy  that  filled  the 
prescription  and  the  intermediate 
processor  of  the  1-131 ,  both  South 
Carolina  state  licensees,  to  determine 
the  cause  of  event  The  nuclear 
pharmacy  informed  its  customers  of  the 
event. 

96-18    Radiopharmaceutical 
Misadministration  at  Queen's  Medical 
Center  in  Honolulu,  Hawaii 

One  of  the  AO  reporting  criteria  notes 
that  administering  a  therapeutic  dose  of 
a  radiopharmaceutical  differing  from  the 
prescribed  dose  by  more  than  10 
percent,  and  the  actual  dose  is  less  than 
0.5  times  the  prescribed  dose,  can  he 
considered  an  AO. 

Date  and  Place 

December  8, 1995;  Queen's  Medical 
Center,  Honolulu,  Hawaii. 

Nature  and  Probable  Consequences 

A  patient  was  prescribed  a  dosage  of 
18.5  megabecquerel  (MBq)  (0.5 
millicurie  [mCi])  of  phosphorus-32  (P- 
32}  to  be  administered  to  the  wrist  for 
treatment  of  83fmptoms  related  to 
rheumatoid  arthritis,  but  was 
administered  6.179  MBq  (0.167  mCi) 
instead.  The  dosage  was  administered 
via  a  saline  solutioiL 

Prior  to  treatment,  the  volume  of  the 
patient's  wrist-joint  space  was  to  be 
determined  using  fluoroscopy  so  that 
the  proper  volume  of  liquid  would  be 
injected.  Also,  two  syringes  were  to  be 

firepared.  One  was  to  contain  18.5  MBq 
0.5  mO)  Of  P-32  in  a  0.25  millilitar 
(ml)  volume,  and  the  other  was  to 
contain  18.5  MBq  (0.5  mCi)  c^P-32  in 
a  0.5  ml  volume.  Tlw  apjnopriate 
syringe  was  to  be  chosen  baMd  upon  the 
results  of  the  fluoroscopy. 


Because  of  poor  communication,  a 
technologist  erroneously  prepared  one 
syringe  containing  6.179  MBq  (0.167 
mCi)  in  a  0.25  ml  volume  and  another 
syringe  containing  12.32  MBq  (0.333 
mCi)  in  a  0.5  ml  volume.  The  syringes 
were  not  labeled. 

Based  upon  the  results  of  the 
fluoroscopy,  the  administering 
physician  chose  the  syringe  with  the 
0.25  ml  volume,  believing  that  it 
contained  18.5  MBq  (0.5  mCi)  of  P-32. 
However,  the  0.25  ml  volume  contained 
only  6.179  MBq  (0.167  mCi),  which  was 
one-third  of  the  intended  dosage.  After 
the  administration,  the  technologist  who 
prepared  the  dosages  asked  why  both 
syringes  had  not  been  used  and 
explained  how  they  were  prepared. 

The  patient  was  notified  of  the 
misadministration  in  writing. 

The  two  physicians  involved  with  the 
misadministration  have  not  observed 
any  adverse  health  effects  to  the  patient, 
and  do  not  expect  any.  NRC  determined 
that  a  medical  consultant  would  not  be 
required  to  review  the  case. 

Cause  or  Causes 

The  details  of  the  prescribed  dosages 
were  not  properly  communicated  to  the 
technologist  who  prepared  the  two 
syringes,  the  details  were  not 
independenUy  confirmed  by  other 
licensee  personnel,  and  the  written 
procedure  for  preparing  the  dosages  did 
not  specify  multiple  syringe  volumes. 

Actions  Taken  to  Prevent  Recurrence 

Licensee 

The  licensee  now  requires  the 
prescribing  physician  to  establish  a 
standard  activity  and  volume  for  each 
treatment  site,  and  the  injecting 
physician  to  verbally  repeat  this 
information  and  ask  the  technologist  to 
verbally  confirm  it  prior  to  the 
administration. 

NRC 

NRC  conducted  a  special  inspection 
and  issued  a  Notice  of  Violation  for 
deficiencies  in  the  Quality  Management 
Program. 

Dated  at  Rockvilla.  Muyknd,  this  25tfa  6my 
of  ApciL  1097. 

Par  the  hhidaar  Regulatory  CoBunisaiaiL 
lehaCHosrle. 
Secntaiy  of  the  Comininjon. 
(FR  Doc.  97-11205  Piled  4-30-97;  8:45  am) 


NUCLEAR  REQULATORY 
COMMISSION 

[DocM  Noa.  SO-am  and  50-3821 

SouttMm  CaHfomla  Ediaon  Company; 
Nottoa  of  ConaMMtfon  offtMuanoa  of 
Afnandnnaiit  to  FaclNly  OpaiaUny 
Uoanaaa,  Propoaad  No  Significant 


and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NI7- 
10  and  NPF-15,  issued  to  Southern 
California  Edison  Company  (the    . 
licensee)  for  operation  of  the  San  Onofre 
Nuclear  Generatiug  Station  (SONGS), 
Unit  Nos.  2  and  3,  located  in  San  Diego 
County,  California. 

The  proposed  amendment  would 
revise  Surveillance  Requirement  (SR) 
3.8.1.8  and  applicable  Bases  to 
Technical  Specification  (TS)  3.8.1,  "AC 
Sources — Operating."  This  change  wrill 
allow  credit  for  overlap  testing  for 
performance  of  SR  3.8.1.8. 

The  exigent  circumstances  for  this  TS 
amendment  request  exists  becaiise  it  is 
needed  by  mid-May  1997  to  avoid  an 
uimecessary  challenge  to  safety  systems 
by  performing  an  actual  transfer  of  the 
safety-related  buses  of  the  operating  tmit 
to  the  unit  auxiliary  transformer  of  the 
shutdown  unit  This  TS  amendment 
v^U  permit  preventive  maintenance  on 
the  SONGS  Unit  3  reserve  auxiliary 
transfonnera  and  associated  hardware 
during  this  unit's  ongoing  refueling 
outage.  Performance  of  preventive 
maintenance  on  these  transformers 
during  the  current  outage  will  maintain 
these  components  in  optimum 
operational  condition. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  finrfingK  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(aH6)  for 
amendments  to  be  granted  undm 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  meens 
that  operation  of  the  bcility  in 
accordance  with  the  propcMed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequeiuns  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difEBcent  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  whica  is 
presented  below: 

1.  The  piopoMd  change  does  not  involve 
a  significant  incraaae  in  the  probability  or 
consequences  of  any  acddent  previously 
evaluated. 

The  proposed  diange  has  no  impact  cm  any 
previously  evahuted  accident  It  alloMrs 
overlapping  testing  to  assure  operation  of 
diSatent  AC  power  source  alignments  which 
have  been  previously  evaluated. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  oonsequences  of  any  accident 
previously  evahiatad 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  firem  sny  accident  previously 
evaluated. 

The  proposed  changs  does  not  afbct 
fiudUty  opoation.  It  cmly  changes  the  method 
of  testing  of  AC  power  sources. 

There&ie,  the  proposed  change  will-not 
create  the  possibility  of  a  new  or  difiisrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  noit  involve 
a  significant  reduction  in  a  margin  of  safisty. 

The  proposed  change  allows  overiapping 
testing  to  assure  operation  of  difiisient  AC 
power  source  alignments.  Ovariap  testing 
provides  an  equally  valid  test  of  the 
capability  of  the  alternate  ofiEiite  power 
source. 

Therefore,  the  proposed  change  will  not 
involve  a  tignifirant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
frulure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fecility.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  iCs 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considention.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  wrill 
publish  in  the  Federal  BegJeter  a  notice 


of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occm  very  infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  niui^  of  this  Federal  Kegister 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
RockviUe,  Maryland,  from  7:30  ajn.  to 
4:15  p.m.  Federal  woriulays.  Copies  of 
written  comments  receivml  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  2, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  fecility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
fcMT  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conomission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Msin 
Library.  University  of  California,  PO 
Box  19557,  Irvine,  California  92713.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairmyi 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boerd  will  issue  a  notice  of  hearing  or 
an  appn^riate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitions  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  sped&aUy  explun  the  reasons 
why  intervention  should  be  permitted 
widi  particular  reference  to  the 
following  bctors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiact  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intwvene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reliefl  A  petitioner  who  faUs  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hawring  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 


determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deliveifed  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  da3rs  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-frm  telephone  call  to  Western 
Union  at  l-(800)  24S-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  UiUon 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
folloMring  message  addressed  to  William 
H.  Bateman.  [)irector.  Project  Directorate 
IV— 2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Sqiatar  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  T.  E.  Oubre.  Esquire, 
Southern  California  Edison  Company, 
P.O.  Box  800,  Rosemead.  California 
91770,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  April  15, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713. 


Dated  at  Rockville,  Maiyland,  this  25th  day 
of  April  1997. 

For  the  Nxiclear  Regulatory  Commission. 
MdH-HaUs. 

Project  Manager,  Project  Directorate  IV-2. 
Division  of  Reactor  Projects  M/JV,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  97-11294  Filed  4-30-97;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SubmisskMi  for  0MB  Revi«w; 
Cotnmant  naquaittor  Raclaafinca  of 
InfoniMtton  Coitoctlon.  0PM  Form  806 


AOENCY:  Office  of  Personnel 

Management 

ACTION:  Notice. 

WMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted 
simultaneously  with  publication  of  this 
notice  a  request  to  the  Office  of 
Management  and  Budget  for  reclearance 
of  the  OPM  Form  805  Series  that 
collects  information  from  the  public. 
OPM  Form  805,  Application  to  be  Listed 
Under  the  Voting  R^ts  Act  of  1965,  is 
used  to  elicit  information  from  persons 
applying  for  voter  registration  under  the 
authority  of  the  Voting  Rights  Act  of 
1965.  The  requirements  for  voter 
eligibility  vary  from  State  to  State; 
therefore.  OPM  Form  805  is  a  blanket 
number  covering  a  number  of  forms 
which  conform  to  the  individual  State's 
requirements.  For  a  number  of  years, 
there  have  been  forms  for  10  States: 
Alabama,  Arizona,  Georgia,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  South  Carolina,  Texas  (English 
and  Spanish  language  versions),  and 
Utah.  Because  OPM  has  never  been 
asked  to  list  voters  in  Arizona,  New 
Mexico,  North  Carolina,  and  Utah*,  the 
approval  of  these  four  forms  is  being 
permitted  to  lapse  at  the  request  of  the 
Voting  Rights  Section  in  the  Civil  Rights 
Division  of  the  Department  of  Justice. 
The  form  requires  20  minutes  to 
complete.  Approximately  10  individuals 
complete  the  form  annually  for  a  total 
public  burden  of  4  hours. 

For  copies  of  this  proposal  call  James 
M.  Farron  on  (202)  418-3208  or  e-mail 
to  jm£arTon#opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  May  31. 
1997. 

Send  or  deliver  conunents 


Anna  Marie  Schuh.  Acting  Assistant 
Director  for  Merit  Systems  Oversi^t. 
Office  of  Personnel  Management. 
1900  E  Street,  NW.,  Room  7677, 
Washington.  DC  20415-0001  and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Iiuformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW.,  Room  3002, 
Washington,  DC  20503. 

FOR  FURTHER  ■WlOnMATlON  CONTACT:  P. 

Kaziah  Clayton  on  (202)  606-2531. 

U.S.  OtBce  of  Penoaoel  Management 

JaB«B.KiBg. 

Director. 

[FR  Doc.  97-11312  Filed  4-30-97;  8:45  am] 


POSTAL  SERVICE 

DscMon  Of  ttw  Qovamors  Of  tlw 
UnNad  SIsIm  PosM  SmvIoo  on  tho 

Rflla  Commission  on  llis  Complsint  of 
ths  CoslMon  Agslnst  Unfsir  USPS 
Competition.  Dockal  No.  C96-t 

AQBICY:  Postal  Service. 
ACTKNt:  Notice  of  decision. 

SUMMARY:  Notice  is  hereby  given  of  the 
Decision  of  the  Governors  in  the 
complaint  brought  to  the  Postal  Rate 
Commission  concerning  the  packaging 
service  known  as  Pack  &  Send.  By 
direction  of  the  Governors,  their 
Decision  is  published  in  the  Federal 
Registwr  following  this  notice. 
FOR  FURTHER  STOnMATIOM  CONTACT: 
Scott  L.  Reiter,  (202)  268-2999. 
Stanley  F.  Mins, 
Chief  Counsel,  Lepslative. 
Aprils,  1997. 

With  this  decision,  the  Governors 
exercise  their  authority  to  act  in  rate 
complaints  brought  to  the  Postal  Rate 
Conunission  under  the  Postal 
Reorganization  Act  ("the  Act").  39 
U.S.C.  §§3625,  3662.  The  circumstances 
in  this  case  are  luiprecedented  and 
unusual.  The  complainant  challenged 
rates  charged  by  the  Postal  Service  for 
a  packaging  service  known  as  Pack  & 
Send,  lihe  complaint's  principal 
all^ation  was  that  Pack  &  Send  is  a 
postal  service  for  which  a  classification 
and  fiaes  must  be  recommended  by  the 
Commission.  Aftn  hearings,  the 
Commission  determined  that  the 
complaint  was  justified,  but  declined  to 
issue  a  Recommended  Decision  to  us 
regarding  the  status  of  Pack  ft  Send. 
Instead,  the  Commission  elected  to 
characterize  its  conclusion  as  a 
"declaratory  order." 


We  believe  that  the  Commission's 
obligation  umier  the  Act  and  its  own 
rules  was  to  issue  a  Recommended 
Decision.  Taken  at  face  value,  the 
Conmiission's  action  would  e£bctively 
deprive  us  of  our  role  in  the  statutory 
scheme.  We  have  thtis  construed  the 
Commission's  order  to  be  a 
Recommended  Decision.  For  the  reasons 
expressed  below,  we  hereby  reject  it  By 
separate  action  the  Postal  Service  has 
decided  to  discontinue  the  Pack  &  Send 
service. 

Staleaaunt  of  EKplanatioa  and 

J^ifftffli*eHini 

Background 

This  docket  was  initiated  as  the  result 
of  a  complaint  filed  undn  39  U.S.C 
section  3662  by  the  Coalition  Against 
Unfair  USPS  Competition  ("Coalition" 
or  "CAUUC").  The  Coalition  is  a  trade 
association  representing  operators  of 
commercial  mail  receiving  agencies 
("CMRAs"),  vrbo,  among  other  things, 
offer  mail  boxes,  shipping  services, 
packaging  materials  and  packaging 
services  in  competition  with  the  Postal 
Service.  For  the  past  two  years,  the 
Postal  Service  has  offered  Pack  ft  Send 
as  a  pilot  test,  extending  it  over  that 
time  to  approximately  260  selected 
postal  facilities  in  a  few  geographic 
areas.  The  Coalition  claimed  that  this 
service  was  unlawful,  because  the  Postal 
Service  had  not  first  sought  a 
recommended  decision  from  the 
Commission  to  establish  it  and  to  set 
appropriate  fees.  Conversely,  the  Postal 
^rvice  contended  that  packaging 
service  is  not  required  by  the  Act  to  be 
recommended  by  the  Conunission.  All 
parties  and  the  Commission  agreed  that 
the  only  issue  that  needed  to  be 
resolved  to  determine  whether  the 
complaint  was  justified  was  whether 
Pack  ft  Send  was  a  "postal  service." 
According  to  the  Commission,  if  it  made 
this  finding,  then  the  complaint  was 
necessarily  justified,  because  the  service 
had  not  been  established  through 
proceedings  before  the  Commission. 

Testimony  was  filed  on  behalf  of  the 
Coalition  and  the  Postal  Service.  The 
Postal  Service  provided  the  testimony  of 
its  Vice  President  for  Retail,  explaining 
the  nature  and  operation  of  Padi;  ft 
Send,  and  the  reasons  why  it  did  not 
have  to  be  recommended  by  the 
Commission.  The  Commission  held 
hearings  on  the  testimony  under  its 
rules  governing  complaints  filed  under 
39  U.S.C.  section  3662.  The  Commission 
ultimately  found  that  the  service  was  a 
postal  service,  and  concluded  that  the 
complaint  was  justified.  It  made  this 
determination  in  the  form  of  a 
"Declaratory  Ordw."  PRC  Order  No. 


1145,  issued  on  December  16. 1996.  Hie 
Postal  Service  moved  for 
reconsideration  of  the  Order.  In  Order 
No.  1156,  issued  on  February  3, 1997, 
the  Commission  affirmed  bc^  its 
substantive  view  regarding  the  status  of 
Pack  ft  Send,  and  its  proceidural  view 
that  it  need  not  issue  a  recommended 
decision. 

As  had  been  suggested  by  the 
Commission's  Office  of  the  Consumer 
Advocate  (OCA),  the  Coalition 
threatened  to  initiate  federal  court 
litigation  seeking  to  eiqoin  the  Postal 
Service  from  continuing  to  provide  the 
service  in  the  face  of  the  Commission's 
findings.  (Lettw  of  January  29, 1997, 
from  Qiair  of  the  Coalition  to  Chairman 
of  the  Board  of  Govomors.)  In  part 
because  such  litigatfon  would  have 
made  resolution  of  this  matter  more 
complicated  than  it  needed  to  be,  the 
Postal  Service,  with  our  concurrence, 
discontinued  offsring  Pack  ft  Send 
service  as  of  February  14, 1997. 

Statutory  Scheme 

The  Commission's  HawHHng  of  this 
matter,  both  substantively  and 
procedurally,  raises  several  serious 
concerns.  InitiaUy,  we  believe  that  the 
fnm  of  the  Commission's  action  is 
fundamentally  inconsistent  with  the 
statutory  schnne  govoning  the  Postal 
Service,  and  the  respective  roles  of  the 
Commission  and  the  Governors  under 
the  Postal  Reorganization  Act 

The  Act  gives  the  Postal  Service  both 
general  and  specific  powers,  including 
the  specific  authority  to  provide  and 
establish  nonpostal  services.  39  U.S.C 
SS  401, 404(a)(6)^  Nowhere  in  the  statute 
is  there  any  refnence  to  Commission 
action  in  connection  with  nonpostal 
services.  For  postal  services,  the 
Governors  are  given  the  final  authority 
to  establish  rates,  fees,  and  mail 
classifications  in  accordance  with 
applicable  provistons  in  chapter  36, 
which  generally  provide  for 
Conunission  proceedings  leading  to  a 
recommended  decision  on  these  matters 
for  postal  services.  39  U.S.C 
§§  3621*3625.  The  Postal  Service  alone 
may  initiate  proceedings  to  establish  or 
chuige  postal  rates  or  fees.  39  U.S.C. 
§  3622.  Under  section  3662.  interested 
parties  may  challenge  postal  rates  or 
services  allied  not  to  be  in  accordance 
with  the  policies  of  the  statute,  but  there 
is  no  explicit  r^arence  in  that  provision 
to  any  activity  that  is  not  a  domestic 
postal  service.  The  Act.  in  feet,  does  not 
create  an  explicit  mechanism  for 
rh*llonging  the  legal  status  of  services 
as  postal  or  nonpwtal. 

In  our  opinion,  the  suitability  of 
section  3662  to  rhallange  the  l^al 
status  of  Postal  Service  activities  only 
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makes  seiue  if  it  is  done  in  a  way  that 
respects  the  roles  of  the  Postal  Service 
and  the  Governors  in  the  statutory 
scheme.!  Section  3662  states  that  in  the 
case  of  a  rate  complaint  filed  with  the 
Commission,  if  the  Commission 
"determines  the  complaint  to  be 
justified,  it  shall,  after  proceedings  in 
conformity  with  section  3624  of  this 
title,  issue  a  recommended  decision 
which  shall  be  acted  upon  [by  the 
Govemois]  in  accordance  with  the 
provisions  of  section  3625  of  this  tide, 
and  subject  to  review  in  accordance 
with  the  provisions  of  section  3628 
•  *  *."  39  U.S.C.  §3662  (emphasis 
added).  The  Commission's  own 
procedural  rules  state  that  "(i]f  the 
Commission  determines,  after  the 
completion  of  proceedings  which 
provide  an  opportunity  for  hearing,  that 
a  complaint  is  justified  in  whole  or  in 
part,  the  Commission  shall  issue  a 
reconmiended  decision  to  the  Postal 
Service,  if  the  complaint  involves  a 
matter  of  rates  and  fees  or  mail 
classification*  *  *."  39  CFR  §3001.87 
(emphasis  added). 

In  this  proceeding,  the  Commission 
has  held  hearings  in  conformity  with  its 
rules  implementing  section  3624.  It  has 
made  a  determination  concerning  the 
only  question  that  was  before  it.  and  has 
determined  the  complaint  to  be 
justified.  No  further  issues  remain  to  be 
determined  to  reach  a  final  conclusion 
on  the  merits  of  the  complaint.  The 
Commission  should  therefore  have 
issued  its  finding  in  the  form  of  a 
recommended  decision  to  us,  as 
required  by  the  plain  language  of  the 
statute  and  its  own  rules.  The  action  it 
took  does  not  allow  for  the  exercise  of 
our  statutory  authority  in  this  complaint 
case. 

The  Commission's  conclusions 
regarding  the  status  of  Pack  k  Send  raise 
issues  that  we  would  have  addressed 
had  the  Commission  properly  issued  a 
recommended  decision.  Accordingly, 
we  are  treating  the  Commission's  Orders 
as  a.  recommended  decision.  In  this 
regard,  section  3625  gives  us  a  nimiber 
of  options.  For  the  reasons  set  forth  in 
this  Decision,  we  are  exercising  our 
option  to  reject 


■  Tbe  Postal  Sarvica  did  not  challange  the 
Coounusion'*  jurudiction  und«r  39  U.S.C  $3662  to 
fwoive  the  quaition  of  whetlMr  ■  lervica  is  postal 
or  Doopostal  within  tb«  manning  of  tb«  Act  Sinca 
tha  (tatuta  contafflpUtea  that  tha  Commissioo's 
laaolufaon  of  tha  proceading  would  ba  in  tha  fionn 
of  ■  racommandad  dacision.  rathar  than  •  uailatatal 
"dadaratory  ordar."  it  sxpactad  that  tha  Govanian 
would  bava  ao  opportunity  to  act  in  acrordanca 
Mrith  sactiofu  3662  and  3625.  Wa  do  not  coocada 
that  sactioa  3662  givaa  tha  Coauniaaioa  juriadictiaa 
to  review  naw  products  and  sanricas  to  astahlinh 
thair  status  as  poalal  or  aoapealal  swica. 


Principles  at  Issue 

The  first  principle  at  issue  is  that  we 
and  the  Commission  are  intended  to  be 
partners  in  the  ratemaking  process.  With 
regard  to  this  relationship,  courts  have 
concluded  that  "one  parbier  does  not 
regulate  another,"  and  that  "Congress 
did  not  intend  that  the  Postal  Rate 
Commission  regulate  the  Postal 
Service."  Governors  of  United  States 
Postal  Service  v.  Postal  Rate 
Commission.  654  F.2d  108, 114-15  (D.C 
Cir.  1981);  Mail  Order  Association  of 
America  v.  United  States  Postal  Service, 
986  F.2d  509,  524  (DC.  Cir.  1993).  The 
statute  establishes  the  Commission  as 
the  body  with  primary  expertise  in 
classification  and  ratemaking,  but.  even 
on  such  matters,  gives  the  Governors  the 
authority  to  make  a  final  decision.  There 
is.  however,  no  basis  in  the  statute  or  in 
judicial  precedent  to  support  the 
proposition  that  the  Commission  has 
primary  expertise  in  determining  the 
nature  of  the  services  offered  by  the 
Postal  Service.  Indeed,  the  absence  of 
any  provision  for  it  in  the  statute 
suggests  that  the  Commission  was  not 
intended  to  play  a  role  in  the  creation 
and  operation  of  nonpostal  services.  It 
does  not  have  unilatOTal  authority  in  the 
area  of  its  primary  expertise,  but  rather 
shares  that  authority  in  a  partnership 
with  us.  The  Postal  Service  has  the 
primary  expertise  and  authority  in 
determining  the  nature  of  the  services  it 
ofiers. 

The  second  principle  is  one  which 
derives  from  general  notions  of  public 
policy:  that  an  administrative  agency 
should  attempt  to  resolve  issues  before 
it  in  a  way  that  avoids  needless  federal 
court  litigation,  or,  at  the  very  least,  is 
not  designed  explicitiy  for  the  purpose 
of  fostering  such  litigation.  In  this  case, 
the  course  that  the  Commission  has 
taken  by  choosing  not  to  issue  a 
recommended  decision  appears  to 
respond  to  the  OCA's  argimient  that  the 
Commission  should  not  issue  a 
recommended  decision,  because  of  the 
possibility  that  the  Governors  would 
exercise  their  lawful  statutory  option  to 
reject  it  According  to  the  OCA,  this 
would  leave  the  complainant  with  no 
way  to  appeal  our  decision,  since  a 
rejection  decision  is  not  appealable 
imder  section  3628.^  Instead,  the  OCA 


'Tha  OCA  charactarizad  this  saquancs  of  aranla 
as  a  "pit"  that  tha  Postal  Sarvica  was  luring  tha 
Commission  to  "fall  in(to|  "  Saa  OCA  Rasponsa  in 
Support  of  Complainanl's  Motioo  for  Summary 
Judgmant  at  5-6  (Saptambar  27. 1996):  OCA  Briaf 
at  15-16  (Hcnrmatm  22.  1996).  Tha  Commission, 
huthanioca.  ia  Ortiar  No.  1 156.  noted  that  patties 
sgaiia»ad  by  the  intsriocutory  Ordar  might  avail 
thamsatvas  of  Ifaa  Maral  district  courte.  Ordar  No. 
1156.  at  16  a  A.  6. 


urged  the  Commission  to  issue  a 
"declaratory  jurisdictional  order"  that 
could  be  the  basis  for  the  Coalition  to 
ask  a  federal  district  court  to  enjoin  the 
Postal  Service  from  continuing  to  ofiinr 
packaging  service.^  That  is  precisely 
what  die  Commission  did,  and  what  the 
Coalition  has  threatened. 

The  third  principle  is  that  the 
statutory  scheme  embodies  the 
Governors'  and  postal  management's 
responsibilities  for  lyinaging  the  Postal 
Sendee.  If  sound  policy  leads  to  a 
determination  that  section  3662,  as  a 
practical  matter,  shoidd  be  adapted  to 
enable  interested  persons  to  challenge 
the  nonpostal  status  of  Postal  Service 
activities,  it  must  accommodate  the 
authority  for  making  management 
decisions  that  the  Act  entrusts  to  the 
Governors  and  postal  management  In 
this  instance,  the  Commission  justified 
its  decision  not  to  issue  a  recommended 
decision  on  its  belief  that  "there  is  no 
substantive  recommendation  for  the 
Commission  to  make"  to  the  Governors. 
The  Commission  stated  that  "a 
recommended  decision  simply 
declaring  that  Pack  &  Send  is  a  postal 
service,  and  thus  subject  to  the 
Commission's  jurisdiction,  woidd  be  a 
hollow  vessel  lacking  any 
recommendation  of  substance  upon 
which  the  Governors  could  act  under 
§  3625."  Order  No.  1145,  at  24. 

It  is  not  tAeai  precisely  what  is  meant 
by  this.  If  the  Commission  is  suggesting 
that  a  recommendation  can  only  pertain 
to  changes  in  rates  or  in  the  Domestic 
Mail  Classification  Schedule  (DMCS), 
we  do  not  agree,  at  least  in  the  context 
of  this  complaint^  Here,  the  only  issue 


Tha  OCA's  coocam  was  apparently  that  tha 
Governors  would  take  action  under  39  U.S.C.  $  362S 
that  would  not  be  reviewable  under  §  3628.  and  that 
Pack  ft  Send  would  thereby  be  immune  from 
fudicial  review.  OCA  Motion  at  6  ft  n.2:  OCA  Brief 
at  16  n.8.  lo  this  regard,  wa  iK>ta  that  courts  have 
baan  known  to  assume  iurisdiction  to  review 
agency  action  where  the  claim  is  made  that  an 
agency's  conduct  exceeds  its  statutory  authority. 
avan  where  raviaw  would  otherwise  be  precluded 
by  statute. 

Md. 

*It  is  not  tha  caaa  that  a  maaningfiil  or 
appropriate  recommendation  could  only  be  to 
change  rates  or  classifications.  The  Commission  has 
often  recommended  maintaining  the  status  quo, 
sometimes  besed  on  s  legal  conclusion  that  a 
proposal  would  violate  tha  policies  of  the  Act.  or 
that  existing  classifications  were  not  unlawfiil.  "Hie 
Governors,  fiinharmore,  have  in  the  past  apprtived 
such  recommendations.  E.g.,  Docket  No.  MC7e-l- 
4  (Hie  Commission  racommandad  that  Mailgram 
service  not  be  inchidad  in  tha  Domestic  Mail 
Classificstioo  Schedule:  tbe  Governors  approved 
that  recommendation.):  Docket  No.  R77-1  (Based  in 
part  on  a  legal  conclusion,  the  Commission 
recommended  to  the  Governors  that  the  Postal 
Service's  proposed  citiaans'  rate  mail  not  be 
adopted;  tha  Govanocs  approved).  In  complaint 
caaas  as  «raU,  the  Coinmisaion  has  based  a 
remmmendation  on  its  legal  ctKiclMsioB  that  a 
rhallangad  daasifioatioo  did  not  violate  law.  Docket 


was  the  legal  status  of  a  particular 
activity,  i.e.,  whether  it  was  postal  in 
nature.  The  Commission's 
recommendation  and  opinion,  although 
embodied  in  the  form  of  a  "declaratory 
order,"  created  constraints  and  options 
for  management  decisionmaking.  In  our 
opinion,  this  is  a  situation  for  which 
Governors'  action  responding  to  the 
Commission's  determination  is  both 
logical  and  mandated  under  sections 
3662  and  3625. 

Had  the  Conunission  issued  a 
recommended  decision,  it  woiUd  have 
given  us  a  number  of  options.^  One  that 
we  might  have  chosen  would  have  been 
to  accept  the  Commission's 
recommendation.  This  would  have 
given  the  Board  the  further  opticms  of 
instructing  postal  management  either  to 
discontinue  the  service  or  to  prepare  to 
file  a  case  seeking  the  Commission's 
recommendation  of  a  classification  and 
fees  for  the  service.  To  assume  that  we 
woidd  imder  no  circumstances  agree 
with  the  Commission  that  substantial 
evidence  supported  its  substantive 
finding,  or  that  we  would  not  seek  to 
exercise  a  role  in  the  permanent 
establishment  of  this  service,  essentially 
mischaracterizes  the  Governors'  role 
with  respect  to  both  the  Commission 
and  postal  management 

A  recommended  decision  affords  us 
other  options  which  the  Commission 
sought  to  foreclose.  We  woidd  have  had 
the  opportunity  to  accept  the 
recommendation  under  protest  and 
return  it  to  the  Commission  with  our 
request  for  reconsideration,  or 
clarification,  perhaps  on  bases  different 
from  those  already  expressed  by  the 
Postal  Service.  Alternatively,  we  could 
have  sought  judicial  review  under 
section  3625(c).  We  may  or  may  not 
have  chosen  to  exercise  these  options; 
but  we  believe  we  have  the  statutory 
ridbt  to  make  that  decision. 

Finally,  we  coidd  have  rejected  the 
recommendation.  Indeed,  we  have  now 
chosen  to  do  so.  In  this  instance, 
however,  our  rejection  occurs  under 
circumstances  in  which  the  Board  and 
postal  management  decided  to 
discontinue  the  challenged  service.  This 
action,  which  effectively  afforded  the 
complainant  the  relief  it  sought,  does 
not  reflect  on  the  merits  of  their 
challenge,^  but  is  based  on  a  recognition 


Nos.  CSS-2  and  086-1  (The  Coouniaeian 
reooaunaoded  no  diange  baead  on  it*  lagd 
oonchision  that  tbe  OHCS  did  not  violate  the 
Constitutioa.) 

>In  this  caaa,  a  poenbie  rarommandetion  could 
have  bean  that  the  Board  should  initiata  a 
proceeding  ondw  Cliqtiw  36,  based  on  the 
Comniaaion's  legal  conchiaian  that  Padc  k  Sand  is 
a  poatal  sarvica. 

•Tbe  Poalal  Service  action  was  not  intaodad  to 
waive  its  oppoailion  to  the  Coamiaeiott's  legal 


that  the  short-term  and  long-term  costs 
of  further  controversy  in  this  matter  may 
be  too  high. 

Other  Considerations 

Another  serious  concern  is  that  the 
outcome  in  this  case  may  signal  a  bias 
against  Postal  Service  activities  that 
might  be  considered  to  be  in 
competition  with  private  sector 
entities.''  The  general  question 
embodied  in  the  debate  over  the  scope 
of  Postal  Service  activities  involves  a 
complex  inquiry  into  important  policy 
issues.  For  example,  we  tmderstand  that 
CAUUC,  the  complainant  in  this  case,  is 
currentiy  advocating  legislation  that 
would  curtail  the  Poital  Service  from 
offering  services  that  compete  with 
private  businesses.  This,  in  feet  was 
also  a  theme  running  throughout  the 
proceedings  before  the  Commission.  In 
this  regard,  we  acknowledge  that  those 
and  other  issues  are  matters  about 
which  individual  Governors  might  hold 
differing  views.  Nevertheless,  as 
officials  who  are  mandated  by  statute  to 
represent  the  public  interest  generally, 
and  not  particular  interests,  we  are 
acutely  aware  of  our  duty  to  ensure  that 
the  Postal  Service  lives  up  to  the 
obligations  and  responsibilities 
conferred  upon  it  l^  the  Postal 
Reorganization  Act  In  other  words, 
whether  the  Postal  Service  competes 
with  private  entities  in  any  given 
instance  is  a  question  of  fundamental 
policy  that  lies  idtimately  with 
Congress.  How  that  policy  is  manifested 
in  Postal  Service  activities  has  been 
entrusted  by  the  Act  to  postal 
management  and  the  Govemore. 

Scope  of  Review 

Because  Pack  &  Send  has  been 
discontinued,  we  need  not  engage  in  a 
comprehensive  analysis  and  discussion 
of  the  record.  However,  important 
policy  considerations  arising  in  the  Pack 
ft  Send  matter  are  likely  to  come  up 
again  in  the  future  as  new  services  are 
develo{>ed.  As  Govemon,  we  have  a 
responsibility  to  consider  and  direct  the 
broad  objectives  of  postal  operations 
and  policy.  As  a  threshold  matter,  we 
reiterate  that  we  do  not  concede  that 
jurisdiction  lies  at  the  Postal  Rate 
Commission  by  complaint  under  39 
U.S.Q  section  3662  to  challenge  new 
products,  services,  or  activities  that  the 
Postal  Swvice  has  determined  to  be 
nonpostal.  The  principal  inquiry 
presented  by  suc:h  a  complahit  concerns 


the  nature  and  status  of  the  Postal 
Service's  pnxluct  offerings,  matters  that 
lie  outside  the  Commission's 
acknowledged  primary  expertise  in 
allocating  costs  and  recommeniiing 
rates,  fees,  and  classifications.  Even 
assuming  there  is  jurisdiction,  if  section 
3662  is  employed,  we  believe  that  the 
statute  requires  a  joint  detramination 
between  the  two  agencies  acting  as 
partners,  as  disctissed  earlier. 

The  Governors  would  prefer  to  find  in 
the  Pack  ft  Send  Ordera  guidance  for  the 
formulation  and  conduct  of  policy  in 
differentiating  postal  and  nonpostal 
services  for  the  future.  But  the  Orders 
seem  to  us  to  extend  the  standard  for 
evaluating  whether  an  activity  is  a 
postal  service  feither  than  is  supported 
by  current  caselaw.  So  too,  there  are 
now  questions  regarding  the  application 
of  the  Commission's  prior  precedents 
and  opinions.  For  these  reasons,  rather 
than  from  our  independent  assessment 
of  the  Commission's  findings,  we  must 
reject  the  cxmcdusions  in  these  two 
Orden.* 

Applicable  Standards 

The  introduction  of  new  services, 
involving  innovative  features 
juxtaposed  with  existing  activities,  tests 
the  Governors'  ability  both  to  find 
consistency  with  what  has  gone  before 
and  to  identify  firm  ground  for  the 
future.  In  our  capacity  as  Governors,  we 
have  developed  an  increasing 
appreciation  for  both  the  challenge  of 
(Irawing  the  appropriate  lines  around 
some  of  the  forward-looking  services 
which  management  is  developing  to  . 
serve  our  tnistomers.  and  the 
inescapable  need  to  make  these 
decisions  in  the  interest  of  a  modem, 
vibrant  postal  system  moving  into  the 
twenty-fint  century,  and  within  the 
statutory  framewori:  cnuiently  afforded. 
We  sense  that  the  Commissioners,  in 
their  efEut  to  provide  veriial  yardsticks 
for  measuring  the  postal  or  nonpostal 
character  of  Pack  ft  Send,  have 
recognized  some  of  the  same  needs  and 
wresded  with  much  the  same  inherent 
ambiguities. 

For  judicial  assistance,  the 
Commission  and  the  Governors  must 
rely  primarily  on  one  case  whicih 
attempted  a  definition  ot  postal  versus 


conclusion,  or  to  ag^ee  with  tba  ( 
Ordan. 

''We  understand  that  in  tba  course  of  this 
Utifalian  tbe  OCA.  tbe  only  other  party  to  play  a 
■igniflcani  role  in  the  Ittigatton.  aided  wWh  the 
Coalition. 


*  The  poatura  of  tba  case  leqoiras  diet  we  treat  tba 
rommisaion's  adion  bare  as  a  iwrominandad 
dedaion  for  our  coaridsrabon  undar  39  U.S.C 
§  3625.  ahboi^  not  ao  dMMBiMtad  in  tba  Orders 

have  concluded  that  tba  oplton  available  to  the 
Govamors  which  beat  alknsB  ua  to  lagialar  our 
ooncjna  ia  Ae  atatuftory  uptHi  to  la^cL  We  alao 
Bnd  Ibal  tbaCoaguniasian'a  intarpealalion  of  iU 
iiiiiig«iiiais  to  iaaSa  a  nooniBsnaad  litrisitwi  iiwUr 
39  U3.C  §  3882  aarvas  aa  aa  iadapandnt  baaia  far 
lataction. 
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nonpostal  as  applied  to  specific  services 
then  offiered.  In  Associated  Third  Class 
Mail  Users  v.  United  States  Postal 
Service,  405  F.  Supp.  1109  (D.D.Q 
1975),  ("ATCMU").  the  district  court 
reviewed  the  Postal  Service's  assertion 
that  fees  for  a  group  of  special  services, 
such  as  mailing  list  corrections,  registry, 
and  insurance,  could  be  changed 
without  a  Commission 
recommendation.  The  court  concluded 
that  all  of  the  services  under 
consideration  were  "postal  services," 
because  "nearly  all  of  these  other 
services  are  very  closely  related  to  the 
delivery  of  the  mail."  Id.  at  1115.  The 
coiut  found  that  money  orders  were  a 
"possible  exception  •   •   •  since  they 
can  be  used  equally  as  well  without 
being  deUvered  by  mail."  Id. 
Nevertheless,  the  court  concluded  that 
money  orders  would  also  be  treated  as 
postal,  since  the  majority  of  Postal 
Service  money  orders  were  "•   *  * 
actually"  sent  by  mail.  The  court  also 
foimd  that  whether  the  fees  set  for  these 
services  had  a  "substantial  public 
effect"  was  relevant  to  whether 
Congress  intended  them  to  be 
recommended  by  the  Commission.  On 
appeal,  the  Court  of  Appeals  affirmed 
tbe  district  court's  holding,  without 
adopting  all  of  its  reasoning.  National 
Association  of  Greeting  Card  Publishers 
V.  United  States  Postal  Service,  569  F.2d 
570,  596-96  (D.C.  Cir.  1976) 
("NAGCP").  The  court  found  that  the 
services  in  question  were  postal  because 
"each  clearly  involves  an  aspect  in  the 
posting,  handling  and  delivery  of  mail 
matter."  '  As  for  the  money  order 
exception,  the  coiut  agreed  with  the 
district  court  that,  since  the  majority 
were  mailed,  they  could  be  viewed  as 
"intimately  a  part  of  postal  services."  Id. 
The  court  did  not  comment  on  the 
district  court's  "public  effect"  criterion. 

Subsequent  to  the  district  court 
decision,  but  before  the  NAGCP  Court  of 
Appeals  affirmance,  the  Commission  in 
Docket  No.  R76-1  reviewed  the 
jurisdictional  status  of  a  broad  range  of 
postal  activities  and  services,  referring 
to  the  test  formulated  by  the  district 
court  PRC  Op.  R76-1,  Vol.  2,  App.  F. 
The  Commission  concluded  that  many 
of  these  satisfied  the  general  tests 
outlined  by  the  district  court  However, 
the  Commission  then  questioned  the 
applicability  of  those  tests  to  several 
other  activities.  In  particidar,  the 
Commission  questioned  the 
"jurisdictionality"  of  money  orders. 


*Id.  it  S9e.  Th*  Court  of  Appaab  fUtad:  "Sine* 
tlM  Act  provide  DO  specific  dsfinitiaa  of  'poital 
•anricas.'  *  *  *  wb  miut  cooatni*  its  imnning 
within  the  purpoaM  of  tba  Act  kMikiag  to 
lagislaliv*  hitfary  wbara  th*  wotds  f 
nad  plainly,  an  inadaquata."  Id. 


"because  of  their  lack  of  intrinsic 
connection  with  the  carriage  of  mail." 
Id.  at  12.  Furthermore,  in  its  Opinion  in 
Docket  No.  R76-1,  the  Commission 
elaborated  on  the  standard  articulated 
by  the  court,  in  connection  with  special 
postal  services.  The  Commission 
characterized  these  as: 

services  other  than  actual  carriage  of  mail  but 
supportive  or  auxiliary  thereto.  They 
enhance  the  value  of  service  rendered  under 
one  of  the  substantive  mail  classes  by 
providing  such  features  as  added  security, 
added  convenjence  or  speed,  indemnity 
against  loss,  correct  information  as  to  the 
current  address  of  a  recipient,  etc.  We  believe 
that  this  standard  is  consistent  with  the 
decision  in  Associated  Third  Class  Mail 
Users,  supra,  that  special  postal  fees  are 
within  the  jurisdiction  of  the  Commission. 

PRC  Op.  R76-1,  Vol.  1.  at  266-67. 

We  have  concluded  that  the 
Commission's  decision  in  this 
proceeding  expands  this  earlier 
standard.  The  order  identified  Pack  & 
Send  as  "[ijntrinsically"  a  "value- 
added"  service  that  was  "supportive  or 
auxiliary"  to  the  carriage  of  mail.  Order 
No.  1145,  at  19. 

The  order  also  found  the  public  effect 
standard  applicable  to  Pack  &  Send's 
"impact  on  competing  stores  in  the 
private  sector  that  offer  packaging 
service  and  access  to  alternative  means 
of  shipping  parcels."  Id. 

Policy  Concerns 

The  Commission's  action  raises 
questions  about  a  broader  standard  for 
postal  services  than  the  courts  have 
defined.  In  this  regard,  several  general 
policy  implications  emerge. 

First,  we  have  concerns  about  the 
validity  and  implications  of  the  "value 
added"  standard  suggested  in  the  order. 
The  district  court  in  ATCMU  defined  a 
postal  service  as  "closely  related  to  the 
delivery  of  mail."  405  F.  Supp.  at  1115 
(emphuis  added).  The  Court  of  Appeals 
referred  to  services  "involv(ing]  an 
aspect  in  the  posting,  HnnHling  and 
delivery  of  mail  matter."  596  F.2d  at  596 
(emphasis  added).  The  value  added 
concept  differs  torn  these  more 
conventional  tests.  For  our  own 
analysis,  we  have  found  it  a  vaguer 
standard  providing  little  guidance.  Nor 
does  the  value  added  concept 
necessarily  flow  logically  firom  either  of 
the  courts'  definitions. 

The  Commission's  assessment  of  Pack 
ft  Send  under  this  standard  was  based 
on  its  conclusion  that  "the  locus  of  the 
added  value  is  the  alternative  form  of 
acceptance  it  provides."  Order  No. 
1145,  at  19;  see  id.  at  15.  While  we  do 
not  address  that  fintiing.  we  note  that 
the  observation  that  packaging  amounts 
to  "mail  preparation  for  a  fee"  may 


imply  an  overbroad  and  unworkable 
formula.  The  Commission  and  the 
Governors  had  earlier  found  that  the 
sale  of  packaging  materials  did  not 
constitute  a  postal  service.  PRC  Op. 
R76-1.  Vol.  2.  App.  F,  at  20-21.  In  this 
regard,  the  fact  that  packaging  materials 
are  inventoried,  stocked,  and  sold  by 
postal  employees  did  not  change  the 
inherent  natiire  of  their  sale  as  a 
nonpostal  service.  Furthermore,  as  a 
general  matter,  the  performance  of  a 
service  by  a  postal  employee  does  not 
change  the  essential  nature  of  that 
service  and  cannot,  merely  by  virtue  of 
the  employee's  involvement,  make  that 
service  a  postal  service. 

Based  on  the  description  in  Docket 
No.  R76-1,  quoted  above,  the 
Commission  presumably  intended  the 
"value-added"  criterion  to  be  the  same 
as  the  courts'  standards.  The  concepts  of 
"value"  and  "enhancement,"  however, 
may  be  impractically  broad  and 
imprecise  considering  the  variety  of 
support  services  that  are  increasingly 
offered  and  required  as  conditions  for 
mailing  in  an  automated  operational 
environment.  We  are  concerned, 
furthermore,  that  such  a  standard  could 
be  taken  so  broadly  as  to  include  a  range 
of  activities  that  might  be  considered 
"valuable"  in  connection  with 
partictilar  uses  of  mail,  but  that  do  not 
bear  any  substantive  relationship  to 
mail  in  an  operational  sense. '<> 

Second,  we  are  concerned  with  the 
ramifications  of  the  Commission's  use  of 
the  money  order,  or  "fi^quency  of 
mailing"  rationale  that  was  enunciated 
early  on  by  the  courts,  but  that  has  not 
been  consistently  applied  since  that 
time.  The  Commission  considered  in 
Docket  No.  R76-1  that  photocopying 
machines  in  postal  lobbies  woidd  not  be 
a  postal  service,  even  if  every  copy 
made  were  required  to  be  mailed.  PRC 
Op.  R76-1,  Vol.  2,  App.  F.  at  20.  hi  that 
case,  where  the  service  did  not  involve 
a  clearly  postal-related  activity,  a 
complete  conelation  between  the 
service  and  mailing  could  not  support  a 
finding  that  the  service  is  postal.  With 
regard  to  Pack  ft  Send,  the 
Commission's  order  concluded  that  the 
likelihood  of  mailing  established  only 
"a  dispositive  tendency  toward  a 
finding"  that  packaging  service  was 
postal  in  nature.  What  emerges  from  this 
history  is  an  unreliable  guideline.  While 
it  may  be  easy  to  assume  that  use  of  a 


service  could  result  in  mailing,  it  is 
difficult  to  see  how  a  standard  based  on 
frequency  of  this  occurrence  can 
determine  Commission  jurisdiction.  ■  ■ 

.Finally,  the  application  of  the  public 
eSiect  standard  in  Pack  &  Send  appears 
to  differ  from  the  ATCMU  court's 
original  formulation.  As  described  by 
the  district  court,  the  public  effect  test 
pertained  to  the  finiinHal  consequences 
of  a  particular  service,  as  reflected  in 
postal  revenues,  and  the  effect  on 
consumers'  expenses  for  the  service.  405 
F.  Supp.  at  1115.  The  court  implied 
that,  beyond  the  simple  magnitude  of 
ctistomer  expenses,  the  impact  on 
mailers  who  had  no  other  alternatives 
(in  the  case  of  money  orders)  had  a 
bearing  on  this  consideration.  The  court 
indicated  that  the  test  was  related 
broadly  to  the  policies  in  the  Act 
favoring  the  availability  of  hearings  and 
the  opportunity  to  scrutinize  and 
challenge  proposed  changes  in  fees. 
Again,  however,  the  court  indicated  that 
the  magnitude  as  well  as  the  scope  of 
the  financial  impact  "on  sizeable  and 
diverse  groups  in  society"  was  a 
controlling  consideration.  Id.  at  1116.  In 
the  Pack  ft  Send  complaint  proceeding, 
the  Commission  focused  on  the 
potential  financial  impact  on 
competitors,  rather  than  on  the  public  or 
customers  of  the  service.  Indeed,  the 
Commission  properly  acknowledged 
that  the  impact  of  Pack  &  Send  in  its 
current  form  was  relatively  minor. 
It  is  imclear  how  a  public  effect 
consideration,  which  includes  postal 
competitors  and  omits  postal  customers, 
is  consistent  with  the  standard  oudined 
ixy  the  district  cotut.  We  do  not  endorse 
it  as  a  guide  to  future  policy,  or  as  a  test 
of  the  Postal  Service's  or  the 
Commission's  jurisdiction. 

Need  for  Change 

The  uncertainties  that  have 
complicated  the  Pack  &  Send  situation 
amplify  the  inadequacies  of  existing 
administrative  mechanisms  to 
accommodate  the  needs  of  a  modem 
Postal  Service.  A  modest  proposal,  such 
as  offering  packaging  services,  should 
not  have  to  be  undidy  inhibited  or 
interrupted  by  potentially  lengthy 
administrative  or  court  proceedings. 
The  Postal  Service  should  be  able, 


■oTbe  Poatal  Sarvica  may  find  it  advantageoua  in 
tbe  future  to  ofiar  laiiilcM  that  mhanca  tbe  value 
of  mail  contaot  afkar  it  oaaaaa  to  be  mail,  or  parhapa 
bafore  mail  i«  producad.  In  thia  regard,  we  are 
ooncanad  that  a  "valaa-addad"  teat  could  extend 
to  Poatal  Sarvica  activiliea  that  bear  little  relation 
to  the  actual  pforiaian  ofooavantional,  cof*  mail 


■  ■  We  must  defer  to  the  courts'  formulation  of  the 
firequency  of  mailing  standard.  Nevertheless,  we 
note  that  in  tbe  cases  tbe  test  was  established  as  an 
exception  for  an  entrenched  existing  service,  sale  of 
money  orders,  which  did  not  share  the 
characteristics  that  the  courts  concluded 
established  a  status  as  a  postal  service.  Consistent 
with  the  Commission's  reservations,  it  is  possible 
that  the  application  of  that  standard  is  limited  to 
the  unique  circumstances  in  ATCMU,  in  which  the 
court  was  asked  to  consider  jurisdiction  over 
existing  special  services  as  a  group. 


quickly  and  efficienUy.  to  test  the 
viability  and  design  of  sovice  offarings 
that  provide  service  of  value  to  the 
general  public,  and  that  have  already 
been  established  in  the  marketplace.  In 
the  long  run,  if  the  Postal  Service  is  to 
provide  affordable  universal  service,  at 
uniform  rates,  it  must  be  able  to  take 
advantage  of  opportunities  for  new 
revenues.  Furthermore,  to  keep  in  step 
with  the  continually  evolving  economic 
environment,  it  must  be  able  to  provide 
innovative  services  qtiickly.  This  will 
require  real  flexibility  to  design  and  test 
products  and  to  set  rates,  in  accordance 
with  fair,  uncomplicated  opportunities 
for  review  that  are  appropriate  for  the 
circumstances. 

We  have  come  to  our  resolution  of 
this  matter  with  regret.  It  would  be  far 
better  if  the  legal  standards  were  clear, 
well  setUed,  and  luiiversally 
imderstood,  so  that  full  attention  could 
be  given  to  meeting  the  real  needs  of  the 
public. 

For  the  ordinary  citizen,  the  current 
accumulation  of  past  choices  about 
what  has  or  has  not  been  put  in  the  rate 
and  mail  classification  schedules,  what 
does  or  does  not  have  the  participation 
of  the  Commission,  is  difficult  to 
comprehend.  When  a  ctistomer  makes  a 
photocopy  in  the  lobby  to  put  in  his 
envelope,  he  uses  a  service  not 
classffied  in  the  schedules.  When  he 
buys  a  money  order  for  the  same 
piupose,  the  schedtiles  define  that 
service  for  him.  When  he  purchases 
philatelic  services,  the  fees  are  outside 
the  rate  schedules,  becatise  the  Postal 
Service  has  separate  authority  for  them 
under  39  U.S.C.  section  404(a)(5).  When 
he  buys  stamped  envelopes,  the  fees  are 
in  the  rate  schedules,  although  the 
Postal  Service  has  separate  authority  for 
the  service  under  39  U.S.C.  section 
404(a)(4).  Mailgrams,  deUvered  in  the 
mailstream,  are  not  classified  as  mail 
services.  Mailing  list  services,  which 
correct  the  customer's  address  file  and 
do  not  directiy  involve  the  mailstream 
at  all,  are  classified  as  mail  services. 

Perhaps  it  is  too  much  to  expect  at 
this  point  that  the  Commission  and  the 
Governors  should  have  achieved  full 
congruence  and  consistency  between 
what  is  in  and  what  is  outside  the 
accumidation  of  services  reflected  in  the 
schedules  recommended  by  the 
Commission  and  approved  by  the 
Governors.  Virtually  the  only  judicial 
assistance  for  the  task  has  come  from 
one  case,  litigated  more  than  23  years 
ago,  early  in  the  history  of  the 
reorganized  Postal  Service.  With  the 
benefit  of  additional  years  of 
experience,  perhaps  it  is  now  time  to 
revisit  the  drawing  of  the  relevant  lines. 


Conclusion 

In  stunmary,  there  are  important 
policy  considerations  raised  in  the  Pack 
ft  Send  analysis  of  the  postal  versus 
nonpostal  nattire  of  a  service.  The  Postal 
Service  has  nonetheless  discontinued 
the  operation  of  Pack  ft  Send  and  is  not 
reversing  that  action  by  this  Decision. 
Postal  management  wUl,  however, 
continue  to  study  its  options  regarding 
packaging  service  in  general  or  a  variant 
of  Padk  ft  Send  as  a  postal  service,  and, 
if  appropriate,  make  recommendations 
to  the  Board  of  Governors. 

Estimate  of  Anticipated  Revenue 

The  Postal  Reorganization  Act 
requires  that  our  Decision  include  an 
estimate  of  anticipated  revenues.  39 
U.S.C  §  3625(e).  Because  the  Postal 
Service  has  already  discontinued  Pack  ft 
Send  service,  our  Decision  will  have  no 
effect  on  anticipated  postal  revenues. 

Order 

In  accordance  with  the  forgoing 
Decision  of  the  Governors,  the 
Commission's  Orders  No.  1145  and 
1156,  construed  as  a  recommended 
decision  under  39  U.S.C.  section  3662, 
are  rejected.  This  Decision  shall  be 
published  in  the  Federal  Regiater. 

By  the  Governors: 
TiiM  Dei  Innco, 
Chairman. 

(FR  Doc.  97-11379  Filed  4-30-97;  8:45  am) 
BNJJNQ  OOOE  7nO-12-P 


RAILROAD  RETIREMENT  BOARD 

Propoeed  Collection;  ConMnent 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biuden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
othm  forms  of  information  technology. 


UMI 
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Title 
CallectHm 

Vocational  Report:  0MB  3220-0141. 

Section  2  of  the  Railroad  Retirament 
Act  (RRA)  provides  for  payment  of 
disability  annuities  to  qualified 
employees  and  widowfets).  The 
establishment  of  permanent  disability 
for  work  in  the  applicants  "regular 
occupation"  or  for  work  in  any  regular 
employment  is  prescribed  in  20  CFR 
220.12  and  220.13  respectively. 

The  RRB  utilizes  Form  G-251, 
Vocational  Report,  to  obtain  an 
applicant's  work  history.  This 
information  is  used  by  the  RRB  to 
determine  the  effect  of  a  disability  on  an 
applicant's  ability  to  work.  Form  G-251 
is  designed  for  use  with  the  RRB's 
disability  benefit  application  forms  and 
is  provided  to  all  applicants  for 
employee  disability  annuities  and  to 
those  applicants  for  a  widow(er)'s 
disability  annuity  who  Indicate  that 
they  have  been  employed  at  some  time. 

Completion  is  required  to  obtain  or 
retain  a  benefit.  One  response  is 
requested  of  each  respondent. 

The  RRB  proposes  minor  non-burden 
impacting  editorial  changes  to  Form  G- 
251  which  include  language  required  by 
the  Paperwoik  Reduction  Act  of  1995. 
The  completion  time  for  Form  G-251  is 
estimated  at  between  thirty  and  40 
minutes  per  response.  The  RRB 
estimates  that  approximately  6.000 
Form  G-251 's  are  completed  annually. 
AOOmONAL  MFORMAT10N  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
OnM^Mienwa, 
Cleanince  Officer. 

[FR  Doc.  97-11283  Filed  4-30-97;  8:45  am) 
BHJJNQ  cooE  nas-oi-M 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Cofnmlttee  With 
Respect  to  the  Railroad  Relirefnent 
Account;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisory  Committee  will  hold 
a  meeting  on  May  22,  1997,  at  10  a.m. 
at  the  Office  of  the  Chief  Actuary  of  the 
U.S.  Railroad  Retirement  Board.  844 


North  Rush  Street,  Chicago,  Illinois,  on 
the  omduct  of  the  20th  Actuarial 
Valuation  of  the  Railroad  Retirement 
System.  The  ^enda  for  this  meeting 
will  include  a  discussion  of  the  results 
and  preeoitation  of  the  20th  Actuarial 
Valuation.  The  text  and  tables  which 
constitute  the  Valuation  moII  have  been 
prepared  in  draft  form  for  review  by  the 
Committee.  It  is  expected  that  this  will 
be  the  last  meeting  of  the  Committee 
before  publication  of  the  Valuation. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advisory  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092. 

Dated:  April  22. 1997. 
Beatrice  Eienki, 
Secretary  to  the  Board. 
[FR  Doc.  97-11282  Filed  4-30-97;  8:45  am] 
BNJJNQ  CODE  7W6-M-M 


SECURITIES  AND  EXCHANGE 

[Rataase  Na  IC-22636;  812-10828) 

The  Victory  Funds,  el  aL;  Notice  of 
Application 

April  24. 1997. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Victory  Fimds 
(formerly  known  as  The  Society  Funds), 
The  Highmark  Group.  The  Parkstone 
Group  of  Funds.  The  Conestoga  Family 
of  Fimds,  The  AmSouth  Funds 
(formerly  known  as  The  ASO  Outlook 
Group),  The  Sessions  Group,  American 
Performance  Funds,  the  Coventry 
Group.  BB&T  Mutual  Fimds  Group  (the 
foregoing  are  referred  to  herein 
collectively  as  the  "Original  Funds") 
and  any  other  registered  investment 
companies  for  which  BISYS  Fund 
Services  Limited  Partnership  (formerly 
known  as  The  Winsbury  Company) 
("BISYS")  or  any  person  directly  or 
indirectly  controlUng.  controlled  by,  or 
under  conunon  control  with  BISYS, 
now  or  in  the  future  serves  as  principal 
underwriter  and  for  which  the  Advisers 
(as  defined  below),  or  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  Advisers,  now  or  in  the  future 
serve  as  investment  adviser  (the 
"Funds");  Society  Asset  Management, 


Inc.  Union  Bank  of  California,  N.A. 
(formeily  known  as  The  Bank  of 
CaKfomia),^  First  of  America 
Investment  Corporation,  Meridian 
Investment  Company.  AmSouth  Bank  of 
Alabama  (formerly  known  as  AmSouth 
Bank.  N.A.).  National  Bank  of 
Commerce.  BancOklahoma  Trust 
Company,  AMR  Investment  Services, 
Inc.,  Boatmen's  Trust  Company. 
AMCORE  Capital  Management.  Inc., 
and  Branch  Banking  and  Trust 
Company  (the  foregoing  ore  referred  to 
herein  collectively  as  the  "Original 
Advisers");  BISYS;  BISYS  Fund 
Services  Ohio,  Inc.  (formerly  known  as 
The  Winsbury  Service  Corporation)  (all 
of  the  foregoing  are  referred  to  herein 
collectively  as  the  "Original 
Applicants");  Martindale  Andres  & 
Company,  Inc.  and  1st  Source  Bank  (the 
"New  Advisers,"  which,  together  with 
the  Original  Advisers,  are  referred  to 
herein  collectively  as  the  "Advisers"); 
and  BISYS  Fimd  Services.  Inc.  (together 
with  the  New  Advisers  are  referred  to 
herein  as  the  "New  Applicants"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  sections  12(d)(1)  and 
17(a),  and  pursuant  to  section  17(d)  and 
rule  17d-l  thereunder  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  a  prior  order  that  permits 
non-money  market  series  of  a  Fimd  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  of  such  Fund  by 
adding  the  New  Advisers  as  applicants. 
RUNG  DATE:  The  application  was  filed 
on  April  2, 1997. 

HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  %vriting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  29. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washii^ton,  DC  20549. 
Applicants:  Kristin  H.  Ives.  Esq.,  Baker 


&  Hosteller  LLP,  65  East  State  Street— 
Suite  2100,  Columbus,  Ohio  43215. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Joseph  B.  McIDonald,  Jr..  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh,  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLSeiTARY  INFORMATION:  The 
following  is  a  sujnmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  On  October  5, 1993,  the  SEC  issued 
an  order  2  under  sections  6(c)  and  17(b) 
of  the  Act  that  exempts  the  Original 
Applicants  bom  the  provisions  of 
sections  12(d)(1)(A)  and  17(a)  of  the  Act 
and  that  permits,  pursuant  to  rule  17d- 
1.  certain  joint  transactions  in 
accordance  with  section  17(d)  and  rule 
17d-l  thereunder.  The  Order  permits: 
(i)  The  non-money  market  series  of  a 
Fund  to  utilize  the  cash  reserves  that 
have  not  been  invested  in  portfolio 
securities  ("Uninvested  Cash")  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  (collectively,  the 
"Money  Market  Series")  of  stich  Fund; 
and  (ii)  the  sale  of  their  shares  by  the 
Money  Market  Series  of  a  Fund  to  the 
non-Money  Market  Series  of  such  Fund, 
and  the  purchase  (or  redemption)  of 
their  ebaies  by  the  Money  Market  Series 
of  the  Fund  from  the  non-Money  Market 
Series  of  such  Fund. 

2.  The  New  Advisers  serve  as  the 
investment  adviser  to  one  or  more  series 
of  The  Sessions  Ckoup,  one  of  the 
Original  Applicants.  BISYS  Fund 
Services.  Inc.  is  the  parent  corporation 
of  BISYS  Fund  services  Ohio,  Inc.  and 
the  corporate  general  partner  of  BISYS. 
The  New  Applicants  consent  to  the 
conditions  set  forth  in  the  original 
application  and  agree  to  be  bound  by 
the  terms  and  provisions  of  the  Order  to 
the  same  extent  as  the  Original 
Applicants. 

3.  The  New  Applicants  seek  to  have 
the  exemptive  relief  granted  under  the 
Order  extended  to  include  them  so  as  to 
permit:  (a)  The  non-Money  Market 
Series  of  The  Sessions  Group  which  are 
advised  by  a  New  Adviser  to  utilize  the 
Uninvested  Cash  to  purchase  shares  of 
one  or  more  of  the  Money  Market  Series 
of  The  Sessions  Group  which  are 
advised  by  such  New  Adviser,  and  (b) 
the  sale  of  their  shares  by  the  Money 
Market  Series  of  The  Sessions  Group 
which  are  advised  by  a  New  Adviser  to 


*  Aa  a  put  of  Um  margar  of  their  raspective  bank 
>»«IHing  companies.  The  Bank  of  Califdmia.  N.A. 
merged  with  and  into  Union  Bank  of  Califomia, 
NJi.  on  April  1. 1996. 


'  Inveatment  Company  Act  Relaaae  Noa.  19695 
(Sept  9, 1993)  (nodca)  and  19759  (Oct  5, 1993) 
(order)  ("Order"). 


the  non-Money  Market  Series  of  The 
Sessions  Group  which  are  advised  by 
such  New  Adviser,  and  the  purchase  (or 
redemption)  of  their  shares  by  such 
Money  Market  Series  of  The  Sessions 
Group  irom  the  non-Money  Market 
Series  of  The  Sessions  Group. 

4.  The  New  Applicants  believe  that 
adding  the  New  Applicants  to  the  Order 
so  that  they  may  invest  in  affiliated 
money  market  series  in  the  manner  and 
imder  the  circumstances  described  in 
'  the  Order  would  be  fair  and  in  the  best 
interest  of  shareholders  of  New 
Advisers'  advised  series.  Thus,  the  New 
Applicants  believe  that  granting  the 
requested  order  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Matgarat  H.  McFarlaod, 
Deputy  Secretary. 

(FR  Doc.  97-11246  Filed  4-30-47;  8:45  am] 
BNJJNQ  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
within  60  days  of  this  publication  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  AdmLiistration,  409  3rd 
Street,  S.W.,  Suite  5000,  Washington, 
D.C.  20416.  Phone  Number.  202-205- 
6629. 

SUPPLEMENTARY  MFORMATKM: 

Title:  "National  Training  Participant 
Evaluation  Questionnaire". 

Type  of  Request:  Revision  of  a 
Currently  Approved  Collection. 

Form  No.:  SBA  Form  20. 

Description  of  Respondents: 
Individuals  receiving  SBA  training  and 
counseling  assistance. 

Annual  Responses:  26,000. 

Annual  Burden:  6,500. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
George  Solomon,  Director.  Special 


Initiatives,  Office  Business  Initiatives, 
Small  Business  Administration.  409  3id 
Street,  S.W..  Suite  6100.  Washington. 
D.C.  20416.  Phone  No.:  202-205-7426. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  %vays  to 
enhance  the  quality. 

Title:  "Small  Business  Development 
Centers  Coimseling  Record". 

Type  of  Request:  Revision  of  a 
Currently  Approved  Collection. 

Form  No.:  SBA  Form  1062. 

Description  of  Respondents:  Small 
Business  Development  Center 
Counselors. 

Annual  Responses:  1.150,000. 

Aimual  Burden:  115,000. 

Conunents:  Send  all  comments 
regarding  this  information  collection  to 
Mary  Aim  Holl.  Business  Development 
Specialist,  Office  of  Small  Business 
Dtevelopment  Centers,  Small  Business 
Administration,  409  3rd  Street,  S.W. 
Suite  4600,  Washington,  D.C.  20416. 
Phone  No:  202-205-6766. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  vrays  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "SBA  Counseling  Evaluation". 

Type  of  Request:  Revision  of  a 
Currently  Approved  Collection. 

Form  No.:  SBA  Form  1419. 

Description  of  Respondents:  &nall 
Business  Clients. 

Annual  Responses:  31,208. 

Aimual  Burden:  20.402. 

Conunents:  Send  all  comments 
regarding  this  information  collectron  to 
John  Belnis.  Director,  Business 
Education  &  Resource  Management. 
Office  of  Business  Initiatives,  Small 
Business  Administration,  409  3rd  Street, 
S.W.,  Suite  6100  Washington,  D.C 
20416.  nione  No:  202-205-7424. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
miniiiiigp  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  April  25. 1997. 
JacqaeBm  WhilB, 

C3u</,  Adaunistrative  Information  Branch. 
[FR  Doc.  97-11258  Filed  4-30-97;  8:45  am] 


23820 


Federal  Register  /  Vol.  62,  No.  84  /  Thursday,  May  1,  1997  /  Notices 


Federal  Register  /  VoL  62.  No.  84  /  Thursday.  May  1.  1997  /  Notices 


23821 


23820 


Federal  Regi«tBr  /  Vol.  62.  No.  84  /  Thursday,  May  1.  1997  /  Notices 


Federal  Register  /  VoL  62.  No.  84  /  Thursday.  May  1.  1997  /  Notices 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  Computer 
Matching  Program  (SSA/State  or  Local 
Vital  Statistics  Organizations) 

agency:  Social  Security  Administration. 

ACTION:  Notice  of  computer  matching 
programs. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces 
computer  matching  programs  that  SSA 
plans  to  conduct 

DATES:  SSA  wiU  file  a  report  of  the 
subject  matching  program  %vith  the 
Committee  on  Governmental  Afbirs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  mwtrhing  programs 
wall  be  efiective  as  indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building. 
6401  Security  Boulevard.  Baltimore,  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

RM  niRTHER  SIFONMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  at  the  above  address. 

StIPH  CMniTARY  STOnMATlOM. 

A.G«aaral 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503).  amended  the  Privacy 
Act  (5  U.S.C  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  Cor  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act.  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  pertaining  to  individuals  in  a 
system  of  records  are  matched  with 
other  Federal,  State  or  local  government 
records.  Among  other  things,  it  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  required  Data  Integrity 
Board  approval  of  matching  agreements; 


(3)  Furnish  detailed  reports  about 
matrhing  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  recoids  are  subject  to 

matrhing;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Coaqnitar  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
the  computer  matching  programs 
comply  with  the  requirements  of  the 
Privacy  Act.  as  amended. 

Dated:  April  16. 1997. 
Joha  ;.  Callahaa. 
Acting  Conunitsioner  of  Social  Security. 

Notice  of  Cominiter  Matching 
Programs,  Social  Secnrify 
AdBinistratiaa  (SSA)  with 
Faitirlpatii^  Stale  or  Local  Vital 
Statktka  Otganiaatfama 

A.  Participating  Agenciet 

SSA  and  SUte  or  Local  Vital  Statistics 
Organizations. 

B.  Purpose  of  the  hiaiching  Programs 

The  purpose  of  these  matching 
programs  is  to  establish  conditions 
under  which  each  participating  State  or 
local  vital  statistics  operation  agrees  to 
the  disclosure  to  SSA  of  information 
regarding  certain  individuals  who  have 
divorced  or  married.  The  disclosure  will 
provide  SSA  with  information  useful  in 
determining  claim  and  benefit  ^tus 
under  both  title  II  and  tide  XVI  of  the 
Social  Security  Act  (the  Act),  as  changes 
in  marital  status  of  certain  persons  may 
affect  benefits/payments  under  specific 
provisions  of  those  tides. 

C.  Authority  for  Conducting  the 
hatching  ProgramM 

This  matrhing  operation  is  carried  out 
under  the  authority  of  sections  202  (42 
U.S.C  402).  216  (42  U.S.C  416)  and 
1614  (42  U.S.C.  1382c)  of  the  Act,  which 
require  SSA  to  make  determinations  of 
entidement/eligibilify  for  certain 
categories  of  Social  Seciirity  or 
Supplemental  Security  Income  (SSI) 
benefits/payments  due  to  changes  in 
marital  status.  In  addition,  section 
1631(eHl)(B)  of  the  Act  (42  U.S,C 
1383(e)(1)(B))  requires  SSA  to  verify 
declarations  of  applicants  for  and 
recipients  of  SSI  payments  before 
making  a  determination  of  eligibility  or 
payment  amount 


D.  Categories  of  Records  and 
Individuals  Covered 

Each  participating  State  or  local 
government  vital  statistics  operation 
will  disclose  certain  State  marriage  and 
divorce  information  to  SSA.  Each 
participating  operation  will  provide 
SSA  with  a  file  including  S<x:ial 
Securify  Numbers  (if  available)  of 
individuals  who  have  married  or 
divorced  within  its  jurisdiction  during 
the  period  covered  by  the  matching 
program.  The  State  and  local  sources 
will  disclose  the  data  for  SSA's  use  in 
verifying  entitiement/eligibility  and/or 
benefit/payment  amounts  under  the 
Social  Security  and  SSI  programs 
administered  by  SSA.  Changes  in 
marital  status  can  affect  entiUement  to 
various  categories  of  Social  Security 
benefits  under  tide  n  of  the  Social 
Security  Act  (Act).  In  the  SSI  program 
under  tide  XVI  of  the  Act,  marriage  or 
divorce  can  afi'ect  eligibilify  for 
payments,  or  the  amount  of  payments. 
The  marriage  and  divorce  data  thus 
provided  vidll  be  nutched  with 
appropriate  systems  of  records 
maintained  by  SSA  in  order  to  help 
determine  eligibility  or  correct  benefit/ 
payment  amounts  under  tides  n  and 
XVI  of  the  Act 

E.  Inclusive  Dates  of  the  Match 

Any  specific  matching  agreement 
with  a  State  or  local  entity  shall  become 
effective  no  sooner  than  40  days  after 
notice  of  the  matrhing  program  and  of 
the  model  agreement  far  the  program  is 
sent  to  Congress  and  the  Office  of 
Management  and  Budget.  30  days  after 
publication  of  this  notice  in  the  Federal 
R^istar,  or  after  the  signature  of  both 
parties  to  the  specific  agreement, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met 

[FR  Doc  97-11241  Filed  4-30-47;  8:45  am] 


SOCIAL  SECURITY  AOMMtSTRATION 

Sodai  Security  DIaabUlty  Program 
uemonauauun;  neierTai  oyawm  ror 


Demonslratlon  Projact 

AOCNCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice. 

StJMMARY:  The  Commissioner  of  Social 
Securify  (the  Commissioner)  announces 
the  Referral  System  for  Vocational 
Rehabilitation  Providers  (RSVP) 
demonstration  project  This 


demonstration  project  will  test  using  an 
outside  contractor  to  carry  out  certain 
administrative  functions  for  an 
expanded  vocational  rehabilitation  (VR) 
referral  and  reimbursement  program. 
Under  tides  n  and  XVI  of  the  Social 
Securify  Act  (die  Act),  this  expanded 
program  permits  public  and  private 
providers  of  VR  services  (called 
alternate  participants)  to  join  with  the 
82  State  VR  agencies  to  provide  greater 
access  to  VR  services  for  Social  Securify 
disabilify  insurance  (SSDI)  beneficiaries 
and  disabled  or  blind  Supplemental 
Securify  Income  (SSI)  recipients  to  the 
end  that  these  beneficiaries  and 
recipients  can  secure  emplojrment  and 
reduce  or  eliminate  benefit  dependency. 
The  demionstration  project  will  be 
condiicted  under  the  authorify  of 
section  505(a)  of  Pub.  L.  96-265  (the 
Social  Securify  Disabilify  Amendments 
of  1980).  as  amended,  and  section 
1110(b)  of  the  Act  These  statutes 
authorize  the  Commissioner  to  conduct 
demonstration  projects  to  test,  among 
other  tilings,  ways  to  increase  the 
availabilify  of  VR  services  leading  to 
employment  opportunities  for  S^I 
beneficiaries  and  disabled  or  blind  SSI 
recipients.  We  are  publishing  this  notice 
to  comply  with  20  CFR  404.1599(e)  and 
20  CFR  416.250(e)  which  provide  for 
publication  of  a  notice  in  the  Federal 
Segialer  before  placing  certain 
demonstration  projects  into  operation. 

FOR  FtJRTMER  SgOWJATlON  OONTACr.  J. 
Kenneth  McGill,  Social  Securify 
Administration.  Office  of  Disabilify.  560 
Altmeyer,  6401  Securify  Boulevard. 
Baltimore,  Maryland  21235.  Phone  (410) 
965-3988. 

8tJPPLEMB«TARY  MFORMATKM: 

Sections  222  and  1615  of  the  Act 
require  SSA  to  refer  SSDI  beneficiaries 
and  disabled  or  blind  SSI  recipients  to 
State  VR  agencies  for  rehabilitation 
services.  SSA  is  authorized  imder  these 
sections  of  the  Act  to  reimburse  State 
VR  agencies  for  the  reasonable  and 
necessary  costs  of  VR  services  provided 
to  SSDI  beneficiaries  and  disabled  or 
blind  SSI  recipients  when  the  services 
contributed  to  their  performance  of 
substantial  gainful  activify  (SGA)  for 
nine  continuous  months. 

Regulations  published  on  March  15, 
1994  (59  FR  11899).  entided  "Payments 
for  Vocational  Rehabilitation  Services," 
allows  SSA  to  refer  an  SSDI  beneficiary 
or  disabled  or  blind  SSI  recipient  to  an 
alternate  participant  if  a  State  VR 
agency  has  not  accepted  the  SSA- 
refianed  individual  for  services. 
Alternate  participants  are  any  approved 
public  or  private  VR  service  providers 


other  thm  the  designated  State  VR 
agencies. 

Under  the  Act  and  regulations,  SSA 
must  refer  an  SSDI  beneficiary  or 
disabled  or  blind  SSI  recipient  initially 
to  the  State  VR  agency  for  services. 
However,  the  regulations  provide  that  if 
the  State  VR  agency  does  not  acc^  the 
individual  for  services  following  such 
referral,  SSA  may  refer  the  beneficiary 
or  recipient  to  an  alternate  participant 
for  VR  services  and  may  reimburse  the 
alternate  participant  for  the  cost  of 
services  furnished  to  the  beneficiary  or 
recipient  under  the  same  terms  and 
conditions  that  apply  to  the 
reimbursement  of  State  VR  agencies. 

We  anticipate  that  the  use  of  alternate 
participants  undw  the  expanded  VR 
referral  and  reimbursement  program 
will  increase  the  provider  base  from  the 
current  82  participating  State  VR 
agencies  to  several  hundred  or  even 
several  thousand  providers. 

This  new  referral  option  will  require 
recruitment  of  these  additional 
providers,  increased  handling  and 
tracking  of  referrals,  interaction  with  a 
greedy  expanded  provider  base,  and 
more  VR  reimbursement  claims  activify. 
Consequendy,  the  new  process  must  be 
managed  in  a  mannwr  different  firom  that 
for  managing  the  former  program. 

Project  ObfadiTes 

This  three-year  demonstration  will 
determine  whether  expansion  of  the 
provider  base  can  best  be  accomplished 
by  the  use  of  an  outside  organization  to 
cany  out  the  necessary  activities  to 
implement  the  provisions  of  the  March 
1994  regulatory  changes  affecting  SSA's 
VR  referral  and  reimbursement 
programs.  The  project  also  is  intended 
to  determine  whether  an  outside 
organization  can  carry  out  activities  to 
assure  that  VR  services  are  more  readily 
available  to  SSDI  beneficiaries  and 
disabled  or  blind  SSI  recipients.  The 
project  will  determine  whether  it  is 
more  efficient  and  cost-effective  to  have 
a  contractor  manage  parts  of  the  refiarral 
process  and  the  reimbursement  claims 
process. 

Description  of  the  Pi  eject 

Under  the  demonstration  project;  SSA 
wiU  award  a  contract  for  one  year  plus 
a  potential  option  yeai(s).  The 
demonstration  will  be  conducted 
nationwide. 

No  waivers  of  any  of  die  provisions  of 
the  Social  Securify  Act  are  required  to 
carry  out  this  dononstratioiL  During  the 
base  year  of  the  demonstration,  the  basic 
functions  of  the  contractor  shall 
include: 

•  Developing  and  implementing  a 

iiiarlcaHng  plan  diat  WllI  a"hanf!»  the 


maAwHug  rampaign  begun  by  SSA  tO 

expand  the  alternate  participant  base, 
inrliiHing  activities  to  improve  the 
knov^edge  and  understanding  of  SSA's 
VR  referral  and  reimbursement  program 
and  work  incentive  provisions  among 
potential  new  alternate  participants; 

•  Maintaining  and  increase  the 
network  of  qualffied  alternate 
participants  who  are  reedy  to  provide 
rehabiUtation  services  to  SSDI 
beneficiaries  and  disabled  or  blind  SSI 
recipients; 

•  Assisting  VR  providers  with  the 
^plication  process  to  become  alternate 
participants  in  SSA's  VR  program, 
including  review  of  VR  provider 
credentials; 

•  Maintaining  a  process  for 
determining  that  new  and  previously 
approved  alternate  participants  retain 
their  qualifications  to  provide  VR 
services  under  SSA's  VR  program; 

•  Implementing  and  managing  a 
secure,  automated  system  that  will 
include  the  database  developed  by  SSA 
to  re-refer  beneficiaries  and  recipients  to 
alternate  participants; 

•  Training  alternate  participants  who 
are  ready  to  serve  our  baneficiaries  and 
recipients  on  SSA's  policies, 
procedures,  processes,  etc.  that  are 
related  to  SSA's  VR  referral  and 
reimbursement  program; 

•  Developing  and  staffing  a  toll-free 
telephone  nundwr  to  disseminate 
infcomation  about  the  SSA  VR  refiarral 
and  reimbursement  program,  work 
incentives,  types  of  VR  services 
available  to  SSDI  beneficiaries  and 
disabled  or  blind  SSI  recipients,  and 
information  about  alternate  participants 
in  our  VR  program; 

•  Developing  surveys  and  other  data 
analyses  to  monitor  and  evaluate 
provider,  beneficiary,  and  recipient 
satisfiaction;  and 

•  Developing  and  implementing 
procedures  to  monitor  and  review  the 
claims  submitted  by  alternate 
participants  for  completeness  of 
documentation. 

After  the  base  year  of  the 
demonstration,  the  contractor  will 
expend  fewer  resources  on  recruiting 
and  training  alternate  participants. 
However,  the  contractor  will  continue 
activities  to  operate  the  toll-free 
telephone  aoiober,  assist  in  the 
application  process,  increase  the 
number  of  alternate  participants,  ensure 
that  they  retain  their  qualifications,  and 
evaluate  provider,  beneficiary,  and 
recipient  satisfaction.  In  addition,  the 
contractor's  basic  functions  shall 
include: 

•  Assuming  complete  responsibilify 
for  SSA's  established  database  for 
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refening  beneficiaries  and  recipioits  to 
alternate  participants  for  services;     . 

•  Assuming  complete  responsibility 
for  providing  management  information; 
and 

•  Developing  and  implementing 
procedures  to  monitor  and  review 
reimbursement  claims  submitted  by 
alternate  pcurticipants  for  completeness 
of  documentation  and  compliance  with 
SSA  filing  requirements. 

At  the  conclusion  of  the  RSVP 
demonstration  project  we  will  have 
determined:  (1)  The  feasibility  of  a 
contractor  performing  certain 
administrative  functions  of  SSA's  VR 
referral  and  reimbiusement  program;  (2) 
what  type  of  VR  service  providers  are 
willing  to  serve  SSA  beneficiaries  and 
recipients  under  the  expanded  VR 
refiBrral  and  reimbursement  system;  (3) 
what  types  of  disability  groups, 
alternate  participants  are  willing  to 
serve;  (4)  whether  using  alternate 
participants  resulted  in  greater  numbers 
of  SSA  beneficiaries  and  recipients 
engaging  in  SGA;  (5)  if  a  greater 
understanding  of  SSA's  woric  incentive 
provisions  both  by  providers  of  services 
and  by  beneficiaries  and  recipients 
resulted;  (6)  whether  SSA  received  more 
claims  for  reimbursement;  (7)  if  there  is 
an  improvement  in  the  quality  of  claims 
filed  for  reimbursement  which  can  be 
attributed  to  the  contractor's  reviews  of 
claims  for  completeness  of 
documentation  and  compliance  with 
SSA  filing  requirements;  and  (8} 
whether  beneficiaries,  recipients, 
alternate  participants,  and  SSA  are 
satisfied  with  the  management  of  the 
process  by  an  outside  organization. 

Aotkofity:  Section  50S(a)  of  Pub.  L.  9&- 
285.  as  amended  by  section  12101  of  Pub.  L 
99-272.  section  10103  of  Pub.  L.  101-239, 
aacticm  5120  of  Pub.  L.  101-508.  and  section 
315  of  Pub.  L.  103-296:  and  section  1110(b) 
of  the  Social  Security  Act 

(Catalog  of  Federal  Domestic  Assistance 
Prbgiams  Noc.  98.001 ,  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retiiement  Insurance:  96.004  Social  Security- 
Survivois  Insurance;  96.008-Supplemental 
Security  Income.) 

Dated:  April  21, 1997. 
faka  J.  Callahan. 

Acting  CommiMgioner  of  Social  Security. 
[FR  Doc.  97-11240  Filed  4-30-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


Surface  Transportation  Board 

[STB  Ex  Part*  Na  9«7  (Sub-Na  2)1 
Rats  GukMinea— Non-Coal 


AQENCY:  Surfeca  Transportation  Board. 

action:  Updated  RSAM  and  Average  R/ 
VC  >  1.8  percmtages  for  the  period 
1992-1995. 

SUMMARY:  The  Surfece  Transportation 
Board  established  guidelines  for 

handling  small  fnairin^iiin  rate 

complaints  in  Rate  Guidelines — Non- 
Coal  Proceedings.  Ex  Parte  No.  347 
(Sub-No.  2)  (served  Dec.  31, 1996).  In 
that  decision,  the  Board  provided  tables 
containing  composite  "Revenue 
ShortfeU  AUocation  Method"  (RSAM) 
and  "Average  Revenue  to  Variable  Cost 
>  1.80"  (Average  RA^C  >  1.8) 
percentages  for  class  I  railroads  for  the 
period  1991-1994  for  use  in  addressing 
small  rail  rate  complaints. 

The  Board  has  now  updated  these 
tables  to  provide  percentages  for  the 
period  1992-1995.  In  addition,  the 
Board  has  computed  regional  (Eastern 
and  Western)  and  national  percentages 
for  use  in  proceedings  involving  ndn- 
class  I  railroads. 

EFFECTIVE  DATE:  May  1, 1997. 

FOR  FURTHER  SrORMATIOH  OOKTACT: 
William  H.  Washburn,  (202)  565-1550. 
TDD  for  the  hearing  impaired  (202)  565- 
1695. 

SUPPI^MB«TARY  SUMMATION:  The 
updated  tables  are  contained  in  the 
Board's  notice.  To  purchase' a  copy  of 
the  notice,  write  to,  call,  or  pick  up  in 
person  from:  DC  NEWS  &  DATA.  INC, 
Suite  210. 1925  K  Street,  NW., 
Washington.  DC  20423,  (202)  289-4357. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
565-1695.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  buman 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impcurt  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act     . 

Decided:  April  18. 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owren. 

VanoBA.WilllaM, 

Secntaiy. 

(FR  Doc  97-11361  Filed  4-30-97;  8:45  am] 


Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeat  for  Forma  5712  and  5712-A 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
5712,  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936,  and  Form  5712-A,  Election  and 
Verification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5). 
DATES:  Written  comments  should  be 
received  on  or  before  June  30, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  IX  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3860,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  tiC  20224. 

SUPPLfiiBfTARY  INFORMATION: 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936  (Form  5712),  and  Election  and 
Verification  of  the  Cost  Sharing  or  Profit 
Split  Metiiod  Under  Section  936(h)(5) 
(Form  5712-A). 
OMB  Number  1545-0215 
Form  Number:  5712  and  5712-A 
Abstract:  Domestic  corporations  may 
elect  to  be  treated  as  possessions 
corporations  on  Form  5712.  This 
election  allows  the  corporation  to  take 
a  tax  credit  Possession  corporations 
may  elect  on  Form  5712-A  to  share  their 
taxable  income  with  their  affiliates 
undn  Internal  Revenue  Code  section 
936(hX5).  These  forms  are  used  by  the 
IRS  to  ascertain  if  corporations  are 
entitied  to  the  credit  and  if  they  may 
share  their  taxable  income  with  their 

afflliata* 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
2,600 

Estimated  Time  Per  Response:  6hr.,  59 
min. 

Estimated  Total  Annual  Burden 
Hours:  18,138. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collef:tion  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  farCommentB 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  23, 1997. 
GantekR.  Shear, 
IRS  Jtspofts  Qaorance  Officer. 
(FR  Doc  97-11167  Filed  4-30-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Ifrtamal  Reveiuie  Service 

PTopoaeo  MNMCuonj  uonHneni 
Raauaat  far  RMrm  M65 

AQENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  nontiiming  effcnt 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
9465,  Installment  Agreement  Request 
DATES:  Written  comments  should  be 
received  on  or  before  June  30,'  1997  to 
be  assured  of  consideration. 


I:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHB«  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLQCNTARY  MFORMATKM: 

Title:  Installment  Agreement  Request 

OMB  Number:  1545-1350. 

Form  Number  9465. 

Abstract:  Form  9465  is  used  by  the 
public  to  provide  identifying  account 
information  and  financial  ability  to 
enter  into  an  installment  agreement  for 
the  payment  of  taxes.  The  form  is  used 
by  IRS  to  est^lish  a  payment  plan  for 
taxes  ovred  to  the  federal  government  if 
appropriate,  and  to  inform  taxpayers 
about  the  application  fee  and  their 
financial  responsibilities. 

Current  Actions:  The  ^plication  fee 
was  increased  as  a  result  of  increased 
costs  in  HanHling  and  processing  Form 
9465. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection.    ^ 

Affected  Public:  Individuals  at 
houeeholds. 

Estimated  Number  ofResponses: 
2.500.000. 

Estimated  Time  Per  Response:  47  min. 

Estimated  Total  Armual  Burden 
Hours:  1,950.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infimn^on  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  ofinfonnation 
tmless  the  collection  of  information 
displays  a  valid  C^B  control  number. 
Books  or  recoids  rdating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  infonnation  are  confidential, 
as  required  by  26  USXL  6103. 


Request  far  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tiie 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collectfon  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimiga  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  ^xil  24, 1997. 
GaiTidLR.Shaar. 
mS  Reports  Clearance  Officer. 
[FR  Doc.  97-11377  Filed  4-30-97;  8:45  am] 
■ajUNO  OOOE  4SS0-01-U 


UNITED  STATES  INFORMATION 
AQENCY 

Public  and  Pi  I  vale  Nonprofit 
OrganizaHona  in  Support  of 
imamaiionai  EducaHonai  and  CuHurai 
Acllvltlaa.  Tha  TrainInQ  of  Paraonnal 
To  Staff  and  Adminialar  a  Judicial 
Training  inadtution  in  tha  Palaatinlan 
Authority 

AGENCY:  The  United  Stetes  Inflcwmation 

Agency. 

NOTICE:  Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  United  SUtes 
Information  Agencjr's  Buieeu  of 
Educational  anid  Cultural  Afhirs 
announces  an  open  competition  for  an 
^Muri«f  "**  award.  Public  and  private  ■ 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  raguJation 
26  CFR  1.501(c)  may  ^ply  to  develop, 
in  doae  consultation  %vith  leading 
American  specialists  in  judicial  training 
and  USIS  Jerusalem,  an  educational 
project  for  the  personnel  who  wiU  staff 
and  administer  a  aoon-to-bc  oatabliahed 
judicial  training  institutitm  in  the 
Palestinian  Authority.  The  project  will 
provide  ten  Palestinians — directocs  and 
administrators  of  the  proposed 
institution  and  judges  vrbo  will  teech 
there — orientation  to  and  experience  in 
curriculum  and  taxt  development 
training  methodology,  and 
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administrative  procedures  appropriate 
to  the  reconfigiired  Palestinian  legal 
system.  The  goal  of  the  project  will  be 
the  formation  of  a  cadre  of 
knowledgeable  Palestinian  specialists 
who  will  develop  an  institution  and 
train  judges  upon  whose  knowledge  and 
skill  the  successful  operation  of  the 
modem  legal  system  in  the  Palestinian 
Authority  will  depend. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  Increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  Stat^  and  the  other  countries  of 
the  world." ' 

Annoinicenwnt  Title  and  Number 

All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/P-97-46. 

nwdliiMt  far  Propaaab 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington.  DC  time  on  June  12, 1997. 
Faxed  docimients  will  not  be  accepted, 
nor  will  docimients  postmarked  June  12, 
1997,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  grant 
applicant  to  ensuire  that  proposals  are 
received  by  the  above  deadline. 

R)R  FURTHER  MFORMATKM  CONTACT: 
The  OfBce  of  Citizen  Exchanges,  E/P, 
Room  220,  U.S.  Information  Agency, 
301  4th  Street,  SW.,  Washington,  DC 
20547.  telephone:  (202)  619-5319;  bx: 
(202)  619-4350;  e-mail: 
tjohnstoOusia-gov  to  request  a 
solicitation  pa^eage  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Download  a  Solicitation  Package 
Viar 


The  entire  solicitation  package  may  be 
downloaded  from  USIA's  tvebeite  at 
http-7/www.usia.gov/education/r^. 
Please  reed  all  information  befoie 
downloading. 


To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  received  from  the  Bureau's  "Grants 
Information  Fax  on  Demand  System," 
which  is  accessed  by  calling  (202)  401- 
7616.  The  "Table  of  Contents"  listing 
available  documents  and  order  numbers 
should  be  yoiu  first  order  when  entering 
the  system. 

Please  specify  USIA  Program 
Specialist  Thomas  Johnston  on  all 
inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RPP 
deadline  has  passed.  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau's 
proposal  review  process  has  been 
completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  solicitation 
package.  The  original  and  nine  copies  of 
the  application  shoidd  be  sent  to:  U.S. 
Information  Agency,  Ret:  E/P-97-46, 
Office  of  Grants  Management,  E/XE, 
Room  326.  301  4th  Street.  SW.. 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  mayimnm  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  die  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authcHizing 
legislation,  programs  must  nmintain  a 
non-|x>litical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  ciUtural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diverrity* 
section  for  specific  suggestions  on 
inaxporating  divenity  into  the  total 
proposaL  Pi^lic  Law  104-319  provides 
that  "in  canying  out  programs  of 


educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy-leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  foil  extent  deemed  feasible. 

Background/Objectives  of  This  Program 

Over  the  past  two  years,  a  consensus 
has  emerged  among  judges,  lawyers,  and 
legal  scholars  withhi  the  Palestinian 
Authority  regarding  the  re- 
establishment  of  the  Palestinian  legal 
system  and  its  configuration  along  lines 
which  will  allow  it  to  serve  as 
underpinning  for  a  democratically 
oriented  political  and  social  structvuv. 
The  logical  next  step  in  this  process  is 
the  institutionalization  of  training  for 
the  judges  and  lawyers  upon  whose 
knowledge  and  skill  the  successful 
operation  of  the  modem  legal  system 
will  depend.  The  Palestinian  Ministry  of 
Justice  has  identified  international 
resources  for  the  establishment  of 
training  institutions.  Reflecting  the 
appreciation  developed  within  the 
F^estinian  legal  community  for  the 
responsive  and  accessible  American 
common-law  system  of  justice,  the 
Minister  has  requested  that  the  United 
States  Information  Agency  focilitate  the 
development  of  a  program  within  which 
both  the  trainers  and  the  administrators 
who  will  staff  these  institutions  will 
receive  aspects  of  their  training  in  the 
United  States. 

Participants 

Ten  Palestinian  judges  and 
administrators  who  will  form  the  core 
staff  of  the  to-be-established  judicial 
training  institution  in  the  Palestinian 
Authority.  These  participants  will  be 
selected  by  the  Palestinian  Ministry  of 
Justice  in  consultation  with  the 
American  grantee  institution,  American 
specialists  in  judicial  training  and 
institutional  development,  and  US 
Information  Service  personnel  in  the 
region.  USIA  and  the  USIS  post  in 
Jerusalem  retain  the  right  to  accept  or 
reject  participants  recommended  by 
grantee  institutions.  American  judges 
and  legal  scholars  who  serve  as 
considtants  and  trainers  during  thi« 
exchange  and  who  noay  travel  abroad  in 
the  capacity  of  advisors  will  be  selected 
by  the  grantee  institution  in 
consultation  with  the  Palestinian 
Ministry  of  Justice  and  the  United  States 
Information  Service  in  Jerusalem. 

USIS  officers  in  participating 
countries  will  fecilitate  the  issuance  of 
visas  and  other  program-related 


material.  USIS  Jerusalem  will  also  be 
responsible  for  arranging  the  travri  of 
Americans  in  the  West  Bank  and  Gaza, 
approving  lodging  arrangements,  and 
providing  orientation  and  debriefing. 

Programmatic  Conaiderationa 

The  program  should  provide  that  the 
exchange: 

— ^Be  informed  by  the  grantee's 
experience  in  working  with  foreign 
audiences  and  in  the  field  of  civil  and 
criminal  legal  processes; 
— Provide  the  ten  Palestinian 
participants  both  a  strong  theoretical 
and  a  strong  experiential  orientation 
to  judicial  training  and  the 
development  and  administration  of  a 
judicial  training  institution; 
— Include  (1).  an  initial  assessment  trip 
to  the  Palestinian  Authority  for  a 
small  contingent  of  American 
specialists  in  judicial  training  and  in 
the  establishment  and  operation  of 
judicial  training  institutions;  (2),  a 
ten-to-l  2-day  intensive  orientation/ 
training  visit  to  the  United  States  by 
approximately  ten  Palestinian  leaders 
and  administrators  of  the  proposed 
institute  and  judges  who  will  teach  in 
the  institute;  and  (3),  a  somewhat 
extended  consultative  visit  to  the 
Palestinian  Authority  as  the 
Palestinian  judicial  training 
institution  is  getting  imderway,  by 
one  or  more  Ajnerican  specialists — 
probably  from  among  those  who  made 
the  initial  assessment  trip  and  who 
have  also  played  a  substantive  role  in 
the  Palestinians'  American  visit — to 
assist  in  the  organization  of  the 
institute  and  in  early  training 
sessions;  and 
— ^The  adaptation  and/or  development 
of  appropriate  judicial  training 
curriculum  and  text  materials. 
Beyond  the  immediate  goals  of  this 
exchange,  USIA  is  interested  in 
encouraging  exchange  projects  which 
lay  the  groundwork  for  new  and 
continuing,  mutxially  beneficial  links 
between  American  and  Middle  Eastern 
institutions  and  professional 
organizations  and  which  will  encourage 
the  further  growth  and  development  of 
democratic  institutions. 

The  grantee  organization  will  be 
responsible  for  most  arrangements 
associated  with  this  program.  These 
include  organizing  a  coherent 
progression  of  activities,  providing 
international  and  domestic  travel 
arrangements  for  all  participants, 
maVing  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  preparing  any 
necessary  support  material,  and  working 
with  host  institutions  and  individuals  to 


achieve  nuodmum  program 
efiisctiveness. 

To  prepare  the  Palestinian  judges  and 
administiators  for  this  project  prior  to 
their  arrival  in  the  United  States,  E/P 
encourages  the  grantee  organization  to 
develop  material  to  be  sent  to  USIS 
offices  overseas  for  distribution  to 
participants.  This  material  should 
include  a  tentative  project  outline  and 
information  on  American  individuals 
and  institutions  involved  in  the 
exchange. 

At  the  beginning  of  the  U.S.-based 
program,  the  grantee  organization 
shoidd  conduct  an  orientation  session 
for  the  visiting  participants  that 
addresses  administrative  details  of  the 
program  and  provides  general 
information  about  American  society  and 
culture  that  will  fiacilitate  the 
participants'  understanding  of  and 
adjustment  to  daily  life  is  the  United 
States. 

At  the  conclusion  of  the  U.S.-based 
program,  the  group  should  meet  in  a 
symposiiun  to  review  what  has  been 
presented  to  and  experienced  by  the 
participants  and  to  consider  how  that 
which  has  been  learned  can  most 
effectively  be  applied  upon  the 
participants'  return  to  their  home 
country. 

Additional  Guidelines 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USIA 
elements.  The  U.S.  grantee  institution 
should  maximize  cost-sharing  in  all 
facets  of  the  program  and  stimulate  U.S. 
private  sector  (foundation  and 
corporate)  support. 

Fhroposals  incorporating  participant/ 
observer  site  visits  will  be  more 
competitive  if  letters  committing 
prospective  host  institutions  to 
supporting  these  efforts  are  provided. 

For  this  grant,  because  of  the 
sensitivity  of  the  program  and  the  fluid 
political  situation  in  the  region,  all 
activities  must  be  coordinated,  in 
advance,  with  USIS  Jerusalem  and  USIS 
Tel-Aviv. 

Funding 

Competition  for  USIA  fimding 
support  is  keen.  The  final  selection  of  a 
grantee  institution  will  depend  on 
assessment  of  proposals  according  to  the 
review  criteria  delineated  below. 

The  amount  requested  from  USIA  for 
this  exchange  should  not  exceed 
$135,000.  Organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  subject  to  a  grant  limit  of 
$60,000. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 


separate  suh4mdgets  Cor  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  an  all-inclusive  budget 
must  be  provided  with  each  proposal, 
separate  component  budgets  are 
optional. 

USIA  will  consider  fimding  the 
following  project  costs: 

1.  International  and  domestic  air 
feres;  visas;  transit  costs  (e.g.,  airport 
taxes);  ground  transportation  costs. 

2.  Per  diem:  For  the  U.S.  program, 
organizations  have  the  option  of  luing  a 
flat  rate  of  $140/day  for  international 
participants  or  the  published  Federal 
Travel  R^ulations  per  diem  rates  for 
individual  American  Qties. 

Note  U.S.  escoitiiig  staff  must  use  the 
published  federal  per  diem  rates,  not  the  flat 
rate.  For  activities  in  the  Middle  East,  the 
Standard  Federal  Travel  Regulations  per 
diem  latas  must  be  used. 

3.  Escort-interpreters:  Interpretation 
for  U.S.-based  programs  is  provided  by 
the  State  Department's  Language 
Services  Division.  USIA  grants  do  not 
pay  for  foreign  interpreters  to 
accompany  delegations  during  travel  to 
or  fit>m  their  home  country.  Ckant 
proposal  budgets  shoidd  contain  a  flat 
$140/day  per  diem  rate  for  each  State 
Department  interpreter,  as  well  as 
home-program-home  air  transportation 
of  $400  per  interpreter  and  any  U.S. 
travel  expenses  during  the  program 
itself.  Salary  expenses  are  covered 
centrally  and  are  not  part  of  the 
applicant's  budget  proposal.  The  cost  of 
interpretation  for  phases  of  the  program 
to  be  conducted  abroad,  during  which 
interpreters  are  required  to  bcilitate 
American  participation,  is  to  be  covered 
from  the  grant  The  grant  appUcant  is 
encouraged  to  confiinn  with  the 
appropriate  USIS  post(s)  the  local  costs 
for  interpreters. 

4.  Book  and  cultural  allowance: 
Participants  are  entiUed  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cultural 
expenses  up  to  $150.  These  benefits  are 
not  available  to  U.S.  staff. 

5.  Considtants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Honoraria  up  to  $345  per 
day  may  be  paid.  Subcontracting 
organizations  may  also  be  used,  in 
which  case  the  written  contract(s)  must 
be  included  in  the  proposal. 

6.  Room  rental:  Generally  should  not 
exceed  $250  per  day. 

7.  Material  Development  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  material  for  participants. 

8.  One  working  meal  per  project:  Per 
capita  cost  may  not  exceed  $5-8  per 
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lunch  and  $14-20  per  dinner,  excluding 
loom  rental.  The  number  of  invited 
guests  may  not  exceed  the  number  of 
participants  by  a  factor  of  more  than  two 
to  one. 

9.  Return  travel  allowance:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
intematioDal  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  The  Recipient  must 
maintain  written  records  to  support  all 
allowable  costs  which  are  claimed  as 
being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E,  "Cost-sharing  and 
Matching,"  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  meet  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  Proccw 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fiilly 
adhere  to  the  guidelines  established 
herein  and  in  the  application  package. 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USIA's  Office  of  Near 
Eastern,  North  African,  and  South  Asian 
A£Eairs.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  granting  awards  resides 
with  the  USIA  grants  officer.  The 
awarding  of  any  grant  is  subject  to 
availability  of  funds. 


The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  the 
awarding  of  a  grant,  all  preparation  and 
submission  costs  are  borne  by  the 
applicant.  USIA  will  not  funds  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered. 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  substance,  originality, 
rigor,  and  relevance  to  the  Agency 
mission.  They  should  demonstrate  the 
matching  of  U^.  resources  to  a  clearly 
defined  need. 

2.  Program  planning:  Proposals 
should  demonstrate  the  applicant's 
ability  to  plan,  organize,  and  administer 
a  complex  undertaking  involving 
international  travel  and  collaboration 
among  institutions  and  individuals. 

3.  Ability  to  Achieve  Program 
Objectives:  The  applicant  should  give 
evidence  of  a  clear  grasp  of  the 
objectives  of  the  program  and  indicate 
how  the  applicant's  project  design 
would  promote  the  efficient 
achievement  of  those  objectives. 

4.  Multiplier  Effect:  Proposed  projects 
should  strengthen  mutual 
understanding,  should  contribute  to 
maximum  sharing  of  information,  and 
should  promote  the  establishment  of 
long4erm  institutional  and  individual 
ties. 

5.  Value  to  U.S. -Partner  Country 
Relations:  The  project  should  be  framed 
in  such  a  way  as  to  make  clear  the 
significance  of  the  project  to  both  the 
United  States  and  the  foreign  country 
and  should  demonstrate  how  the  project 
might  influence  positively  the 
binational  relationship. 

6.  Institutional  Capacity:  Institutions 
should  demonstrate  their  potential  for 
effective  program  design  and 
implementation  and  provide,  if 
available,  evidence  of  having  conducted 
successful  programs.  If  an  applicant  has 
previously  received  a  USIA  grant, 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants,  as 
determined  by  USIA's  Office  of 
Contracts,  will  be  considered. 
Evaluations  of  previous  projects  may 
also  be  considered  in  this  assessment 

7.  Follow-on  Activities:  Proposals 
should  provide,  if  possible,  a  plan  for 
continued  exchange  activity  (without 


USIA  support)  whiofa  ensures  that  the 
USIA-supported  project  is  not  an 
isolated  event 

8.  Evaluation  Plan:  Proposals  should 
include  a  plan  to  evaluate  the  project 
USIA  recommends  that  the  applicant 
discuss  the  evaluation  methodology 
chosen  and  the  techniques  which  will 
be  employed  to  assess  tia  effectiveness 
of  the  project  and  the  correspondence 
between  observable  outcomes  and 
original  project  objectives. 

9.  Cost  Effectiveness:  Costs  to  USIA 
per  exchange  participant  (American  and 
foreign)  should  be  kept  to  a  minimum, 
and  all  items  proposed  for  USIA 
funding  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost  Sharing:  Proposals  shoidd 
maximize  cost-sharing  through  private 
sector  support  as  well  as  through  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
organization  and  its  partners. 

11.  Support  of  Diversity:  Projects 
conducted  under  USLA  auspices  should 
reflect,  to  the  degree  feasible,  the 
diversity  of  American  (and  the  foreign) 
society  in  the  selection  of  both 
American  and  foreign  participants. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  which  contradicts  published 
.language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  %vith  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  25, 1997. 
Dell  Pendeigiait. 

Deputy  Associate  Director  for  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doc.  97-)1186  Filed  4-30-97;  8:45  am] 
BRXMQ  CODE  ttW-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Public  and  Private  Nonprofit 
Organizations  in  Support  of 
intomatlonal  Educattonal  and  Cultural 
Activltias:  Civil  Justica  Modernization 
in  Jordan 

AQENCY:  The  United  States  Information 

Agency. 

ACTION:  Request  for  proposals. 

summary:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultiiral  A&irs 
annoimces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  develop 
a  project  providing  six  Jordanian 
lawyers  and  judges  in-depth  orientation 
to  and  study  of  functions  and 
mechanisms  regularly  employed  in  the 
American  legal  system  to  resolve  civil/ 
commercial  litigation  expeditiously,  i.e., 
case  management,  early  neutral 
evaluation,  judicial  settlement, 
mediation,  arbitration,  and  summary 
judgement.  The  goal  will  be  the 
formation  of  a  cadre  of  knowledgeable 
Jordanian  specialists  who  will  develop 
guidelines  for  the  introduction  of 
modem  case  management  process  and 
ADR  mechanisms  into  the  civil  legal 
process  of  Jordan. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Announcemeiit  Title  and  Nmnber 

All  conununications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  tide  and  reference 
number  E/P-97-46. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington.  DC  time  on  June  12. 1997. 


Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  June  12, 
1997,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
FOR  FURTHER  MFORMATION,  CONTACT:  The 
Office  of  Citizen  Exchanges,  E/P,  Room 
220,  U.S.  Information  Agency,  301  4th 
Street.  SW.,  Washington,  DC  20547, 
telephone:  (202)  619-5319;  bx:  (202) 
619-4350;  e-mail:  tjohnsto9usia.gov  to 
re^best  a  solicitation  package  containing 
more  detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Downkiad  a  Solicitotion  Package 
Via  Internet 

The  entire  solicitation  package  may  be 
downloaded  from  USIA's  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  received  from  the  Bureau's  "Grants 
Information  Fax  on  Demand  System." 
which  is  accessed  by  calling  (202)  401- 
7616.  The  "Table  of  Contents"  listing 
available  doctunents  and  order  niunbers 
should  be  your  first  order  when  entering 
the  system. 

Please  specify  USIA  Program 
Specialist  Thomas  Johnston  on  all 
inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Roister 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Agency  staff  may 
not  discuss  this  competition  in  any  Mray 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Sobmisrions 

Applicants  must  follow  all 
instructions  given  in  the  solicitation 
package.  The  original  and  nine  copies  of 
the  application  ^ould  be  sent  to:  U.S. 
Information  Agency,  Ret:  E/P-07-45. 
Office  of  Grants  Management,  E/XE. 
Room  326,  301  4th  Street  SW.. 
Washington.  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  tiie  goal  of  reducing  the  time  it 


takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Btueau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to,  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  en 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Background/Objectives  of  this  Program 

The  l^al  community  in  Jordan,  Mrith 
the  support  and  endorsement  of  the 
Jordaidan  Ministry  of  Justice,  has  been 
engaged  in  a  civil  justice  modernization 
study  since  1995,  with  the  goal  of 
improving  the  practical  operation  and 
increasing  the  efficiency  of  the 
Jordanian  legal  process.  There  is 
widespread  support  within  the 
community  for  the  use  of  ADR 
mechanisms  to  resolve  civil^-especially 
commercial — cases,  thereby  relieving 
the  backlog  within  the  courts  and 
rendering  rapid  resolution  of 
commercial  cases  possible.  The  creation 
of  a  more  transparent,  accessible,  and 
efficient  system  for  the  litigation  of 
commercial  and  labor  disputes  in  Jordan 
will  contribute  to  a  more  hospitable 
enviroimient  for  both  regional  trade  and 
international  investment  The  primary 
objective  of  this  program  is  to  further 
the  development  of  the  modem  civil 
legal  system  in  Jordan  by  training  a  core 
group  of  lawyers  and  judges  who  will 
draft,  in  the  context  of  the  exchange, 
practical  guidelines  for  system 
modernization. 
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Participants 

Six  Jordanian  lawyers  and  judges  who 
have  participated,  with  the  former 
Minister  of  Justice,  in  a  Ministry- 
sponsored  legal  study  project  fbcussed 
on  legal  system  modernization  and 
alternative  dispute  resolution 
mechanisms.  The  Jordanian  participants 
will  be  fluent  in  English.  Participants 
will  be  nominated  through  coordination 
among  USIA.  U.S.  Information  Service 
personnel  in  the  region,  and  overseas 
partner  institutions.  USIA  and  the  USIS 
post  in  Jordan  retain  the  right  to 
nominate  all  participants  and  to  accept 
or  reject  participants  reconunended  by 
grantee  institutions.  American  judges, 
lawyers,  and  legal  scholars  who  serve  as 
consultants  and  trainers  during  the 
initial  phase  of  this  exchange  and  who 
may  travel  abroad  in  the  capacity  of 
advisors  during  later  phases  will  be 
selected  by  the  grantee  institution  in 
consultation  with  USIAAJSIS. 

USIS  o£Bcers  in  participating 
countries  will  facilitate  the  issuance  of 
visas  and  other  program-related 
material. 

Programmatic  ConaideratifMis 

The  program  should  provide  that  the 

exchange: 

— ^Be  informed  by  the  grantee's 

experience  in  working  with  foreign 
audiences  and  in  the  field  of  civil 
legal  processes; 

— Provide  the  six  Jordanian  participants 
both  a  strong  theoretical  and  a  strong 
experiential  orientation  to  the  court 
management  and  ADR  mechanisms 
determined  by  the  Jordanians  to  be 
appropriate  for  adaptation  to  the 
Jordanian  legal  system; 

— Include,  as  an  early  phase,  a  two-to- 
three-week  intensive  orientation 
program  in  the  United  States  for  the 
participants,  comprising  lectures  by 
leading  legal  scholars  and  members  of 
the  Bar  Association  and  focussing 
primarily  on  case  management  and 
mediation  and  an  opportunity  to 
observe,  in  actual  courtrooms  and  law 
firms,  the  implementation  of  ADR 
mechanisms  by  expoienced  judges 
and  lawyers. 

— Provide  consultation  with  and  advice 
to  the  Jordanian  judges  and  lawyers  in 
their  development  of  gmdelines  for 
adapting  appropriate  court 
management  and  ADR  mechanisms  to 
the  Jordanian  dvil  legal  system; 

— Include  the  possibihty  that  American 
specialists  vrill  travel  to  Jordan  to 
collaborate  with  their  Jordanian 
counterparts  in  presenting  and 
explaining  the  guidelines  to  the 
members  of  the  Jordanian  legal 
community. 


Beyond  the  immediate  goals  of  this 
exchange,  USIA  is  interested  in 
encouraging  exchange  projects  which 
lay  the  groimdwork  for  new  and 
continuing,  mutually  beneficial  links 
between  American  and  Middle  Eastern 
institutions  and  professional 
organizations  and  which  will  encourage 
the  further  growth  and  development  of 
democratic  institutions. 

The  grantee  organization  will  be 
responsible  for  most  arrangements 
associated  with  this  program.  These 
include  organizing  a  coherent 
progression  of  activities,  providing 
international  and  domestic  travel 
arrangements  for  all  participants, 
making  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  preparing  any 
necessary  support  material,  and  working 
with  host  institutions  and  individuals  to 
achieve  maximum  program 
effectiveness. 

To  prepare  the  Jordanian  judges  and 
lawyera  for  this  project  prior  to  their 
arrival  in  the  United  States.  E/P 
encourages  the  grantee  organization  to 
develop  material  to  be  sent  to  USIS 
offices  overseas  for  distribution  to 
participants.  This  material  should 
include  a  tentative  project  outline  with 
suggested  goals  and  ol^ectives,  relevant 
background  information,  and 
information  on  American  individuals 
and  institutions  involved  in  the 
exchange. 

At  the  beginning  of  the  U.S. -based 
program,  the  grantee  organization 
should  conduct  an  orientation  session 
for  the  visiting  participants  which 
addresses  administrative  details  of  the 
program  and  provides  general 
information  shout  American  society  and 
culture  that  will  facilitate  the 
participants'  understanding  of  and 
adjiutment  to  daily  life  in  the  United 
States. 

At  the  conclusion  of  the  U.S.-hased 
program,  the  group  should  meet  in  a 
symposium  to  review  what  has  been 
presented  to  and  experienced  by  the 
participants  and  to  consider  how  that 
which  has  been  learned  can  moat 
effectively  be  applied  upon  the 
participants'  return  to  their  home 
country. 

Additional  Guidelines 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USIA 
elements.  The  U.S.  grantee  institution 
should  maximize  cost-sharing  in  all 
facets  of  the  program  and  stimulate  U.S. 
private  sector  (foundation  and 
corporate)  support 

Proposals  incorporating  participant/ 
observer  site  visits  will  be  more 
competitive  if  letten  committing 


prospective  host  institutions  to  support 
these  efforts  are  provided. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  The  final  selection  of  a 
grantee  institution  will  depend  on 
assessment  of  proposals  according  to  the 
review  criteria  delineated  below. 

The  amount  requested  firom  USIA  for 
this  exchange  should  not  exceed 
$130,000.  Organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  subject  to  a  grant  limit  of 
$60,000. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  an  all-inclusive  budget 
must  be  provided  with  each  proposal, 
separate  component  budgets  are 
optional. 

USIA  will  consider  funding  the 
following  project  costs: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g.,  airport 
taxes);  ground  transportation  costs. 

2.  Per  diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  rate  of  $140/day  for  intematioiud 
participants  or  the  published  Federal 
Travel  Regulations  per  diem  rates  for 
individual  American  cities.  NOTE:  U.S. 
escorting  staff  must  use  the  published 
federal  per  diem  rates,  not  the  flat  rate. 
For  activities  in  the  Middle  East,  the 
Standard  Federal  Travel  Regulations  per 
diem  rates  must  he  used. 

3.  Escort-interpreters:  In  the  case  of 
this  project,  the  Jordanian  participants 
traveling  to  the  United  States  will  be 
fluent  in  English,  and  escort/ 
interpretation  will  not  be  necessary.  The 
cost  of  interpretation  as  needed  for  the 
second  (for^gn)  component  of  the 
exchange  is  to  be  paid  from  the  grant 
The  grant  applicant  is  encoiuaged  to 
confirm  witii  the  appropriate  USIS 
post(s)  the  local  costs  for  interpreten. 
Grant  proposals  should  reflect  these 
costs. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cidtural 
expenses  up  to  $150.  These  benefits  ate  < 
not  available  to  U.S.  staff. 

5.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Honoraria  up  to  $345  per 
day.  Subcontracting  organizations  may 
also  be  used,  in  which  case  the  written 
contract(s)  must  be  included  in  the 
proposal. 


6.  Room  rental:  Generally  should  not 
exceed  $250  per  day. 

7.  Material  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  material  for  participants. 

8.  One  woridng  meal  per  project  Per 
capita  cost  may  not  exceed  $5-8  per 
lunch  and  $14-20  per  dinner,  excluding 
room  rental.  The  number  of  invited 
guests  may  not  exceed  the  number  of 
participants  by  a  factor  of  more  than  two 
to  one. 

9.  Return  travel  allo%vance:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  ejqMnditures  inciuied  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  applicaticm  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  fonn  of  allowable  direct 
or  indirect  costs.  The  Recipient  must 
fn^iintain  written  rec(»ds  to  support  all 
idlowaUe  costs  which  are  clainwd  as 
being  its  contribution  to  cost 
pttticipation,  as  well  as  costs  to  be  paid 
by  the  Federal  government  Such 
recrads  are  subject  to  audit  The  basis 
for  detennining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110. 
Attachment  E,  "Cost-sharing  and 
Matching."  ^id  should  be  described  in 
the  pn^MaaL  In  the  event  the  Recipient 
does  not  meet  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contrihutimi  will  be  reduced  in 
pK^poctim  to  the  Redpi^t's 

COBtributiOB. 


Pn^rasals  must  be  structured  in 
accordance  with  the  instructions 
omtained  im  the  applicaticm  package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponson  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 


USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  tor 
twrhniral  eligibility.  Proposals  will  he 
deemed  ineligible  if  they  do  not  fiilly 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packine. 

Eligible  proposals  will  be  forwaroed 
to  panels  of  USIA  officen  for  advisory 
nvi&w.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USIA's  Office  of  Near 
Eastern.  North  African,  and  South  Asian 
Affairs.  Proposals  nuy  also  be  reviewed 
by  the  Office  of  the  Genoal  Counsel  or 
l^  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 


Associate  Director  for  Educational  and 
Cultural  Affain.  Final  technical 
authority  for  granting  awards  resides 
with  the  USIA  grants  officer.  The 
awarding  of  any  grant  is  subject  to 
availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  r^ect  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applicatioiu  are 
submitted  at  the  risk  of  the  applicant; 
should  drcimistances  prevent  the 
awarding  of  a  grant  all  preparation  and 
submission  costs  are  b(»ne  by  the 
applicant  U^A  will  not  fund  activities 
conducted  {Hior  to  the  actual  grant 
award. 

Kaviatr  CiilBria 

Technically  eligible  applications  will 
be  competitively  reviewisd  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordoed. 

1.  Qaality  afProffom  Idea:  Proposals 
should  exhilHt  substance,  tviginality. 
rigor,  and  relevance  to  the  Agency 
mission.  They  should  demonstrate  &e 
n>atrhing  of  U.S.  resouTces  to  a  deeriy 
defined  need. 

2.  Prognaa  PUuming:  Proposals 
should  demonstrate  the  applicant's 
aUlity  to  plan,  ofguiize.  and  admii^alBr 
a  cofl^plex  imdeiteking  involving 
intematicmal  travel  and  colldxnatian 
anuHMt  institutions  and  individuals. 

^.^tihtyto  Achieve  Progmm 
Directives:  The  ^yplicant  should  give 
evidence  of  a  clew  grasp  of  the 
objectives  of  the  program  and  indicate 
how  the  ^plicanf  s  project  design 
would  promote  the  ^dent 
achievement  of  those  Directives. 

4.  Multiplier  Effect  Proposed  projects 
should  strMigthen  mutual 
understmding,  slwuld  contribute  to 

maximum  »hMring  of  information,  and 

should  jMomote  tibe  establishment  ot 
long-term  institutional  and  individual 
ties. 

5.  Value  to  U.S.-Paitn»  Country 
Relations:  The  project  should  be  framed 
in  such  a  way  as  to  make  clear  the 
significance  of  the  project  to  both  the 
United  States  and  die  foreign  country 
and  should  demonstrate  how  the  project 
might  influence  positively  the 
binational  relationdiip. 

6.  Institutional  capacity:  Institutions 
should  demonstrate  their  potential  for 
effactive  program  design  and 
implementation  and  provide,  if 
available,  evidence  of  having  conducted 
successful  programs.  If  an  applicant  has 
previously  received  a  USIA  grant 
responsible  fiscal  management  and  fiUl 
compliance  with  all  reporting 
requirements  for  past  Agency  grants,  as 
determined  by  USIA's  Office  of 


Contracts,  will  be  considered. 
Evaluations  of  previous  projects  may 
also  be  considered  in  this  assessment 

7.  Follow-on  Activities:  Proposals 
should  provide,  if  possible,  a  plan  for 
continued  exchange  activity  (without 
USIA  support)  wfadch  ensures  that  the 
USIA-supported  prefect  is  not  an 
isolated  event 

8.  Evaluatimi  Plan:  Proposals  should 
include  a  plan  to  evaluate  the  project 
USIA  recommends  that  the  appUcant 
^iffr^'i«  the  evaluation  methcKlology 
chosen  and  the  techniques  which  will 
be  employed  to  assess  the  effiactiveness 
of  die  iHOJect  and  the  cociespondence 
between  observable  outcomes  and 
original  project  objectives. 

9.  Cost  f/Sfifctrveness:  Coats  to  USIA 
per  exchange  partidpant  (American  and 
fcneign)  should  be  kept  to  a  minimum, 
and  adl  items  proposed  for  USIA 
funding  should  be  necessary  and 
appn^xiate  to  achieve  the  program's 
objectives. 

10.  Cost  Shmii^:  Pnqposals  should 
aaximiiiw  coet-ah«iag  tluou^  privMe 
sector  suj^pott  as  wdl  as  diron^  direct 
fcimii»g  contrilmtiaas  and/or  in-kind 
su|^x)tt  from  the  prospective  grantee 
ocg^dsation  and  its  partners. 

11.  Support  ofDiversity:  Projects 
conducted  imder  USIA  auspices  should 
reflect  to  the  degree  feaslMe.  the 
diversity  of  American  (and  the  foreign) 
society  in  the  selection  of  both 
American  and  foreign  partidpants.' 


The  terms  and  conditians  published 
in  this  RFP  an  Kin/Ung  and  may  not  be 
modified  by  any  USIA  representative. 
E]q>lan^(xy  information  provided  by 
the  Agmcy  which  contradicts  published 
langiiaga  will  uot  be  binding,  bsuanoe 
of  the  RFP  does  not  constitute  an  award 
commitment  cm  the  part  of  the  U.S. 
Govonment  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluating  requirements. 

Nodficatioa 

Final  awards  cannot  be  made  until 
funds  have  been  approiniated  by 
Coi^ress.  allocated  and  conmutted 
through  internal  USIA  procedures. 

Dated:  April  25. 1M7. 
DanPwilsiyMl. 

Deputy  AMSodalalXnctor  for  Buieau  of 
Eduoatkmal  and  Cuhnial  Affairs, 
[PR  Doa  97-11167  Piled  4-30-97;  8:45  am) 
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UMTEO  STATES  INFORMATION 
AGENCY 

Provision  of  Overseas  Educational 
Advising  Services  Seelcing 
Partnerships;  Call  for  CoiKept  Papers 


The  Office  of  Academic 
Programs  of  the  United  States 
hifonnation  Agency's  (USIA)  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  opportunity  to  create 
pubUc/private  sector  partnerships  with 
USIA  in  order  to  ensure  the  long-term 
viabiUty  of  educational  advising  centers 
abroad  which  provide  information  on 
and  facilitate  access  to  U.S.  institutions 
of  higher  education  to  overseas 
audiences.  Because  of  the  important  role 
of  these  centers  in  achieving  the  United 
States'  educational  exchange  and 
foreign  policy  objectives,  USIA  is 
committed  to  maintaining 

comprehensive  and  objective 
educational  advisory  services  to 
overseas  audiences.  Recent  budget 
reductions,  however,  have  limited  the 
operational,  material  and  training 
support  that  USIA  can  offer  to  the 
network  of  overseas  educational 
advising  centers.  USIA  is  seeking 
outside  funding,  contributions  and 
creative  solutions  to  continue  providing 
educational  advising  services  in 
cooperation  with  United  States 
Information  Service  (USIS)  posts 
abroad.  USIA  invites  public  and  private, 
for-profit  and  not-for-profit 
organizations  with  significant 
substantive  experience  in  international 
education  to  submit  statements  of 
interest  for  collaborating  with  USIA  and 
USIS  posts  abroad.  Limited  support  for 
initiatives  may  be  available,  depending 
on  the  specific  circiunstances  of  the 
adviaiog  program  in  each  country,  the 
intoQst  and  requirements  of  individual 
USIS  posts,  and  the  availability  of 
funds. 

Backgnmnd  Information 

Advising  and  Student  Services 

The  Advising  and  Student  Services 
Branch  (E/ASA)  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
promotes  the  international  exchange  of 
students  and  scholars  through  a  networic 
of  educational  advising  centers  located 
overseas  and  through  partnership  with 
the  international  education  community 
in  the  United  States.  The  Branch  works 
toward  strengthening  the  infrastructure 
for  the  administration  of  international 
educational  exchange  and  facilitates 
cooperation  between  educational 
advisers  overseas  and  their  counterparts 
at  U.S.  academic  institutions.  The 
Branch  provides  material  support  for 


advising  centers  within  the  USIA 
network  in  the  form  of  books,  other 
reference  materials  and  appropriate 
equipment,  as  well  as  staff  training  and 
professional  development  opportunities 
through  training  in  the  U.S.,  overseas 
workshops  and  conferences,  and 
services  offered  by  Regional  Educational 
Advising  Coordinators. 

Overseas  Educational  Advising  Centers 

The  educational  advising  centera  in 
the  USIA  network,  located  in  nearly 
every  country  in  the  world,  provide 
foreign  audiences,  including 
prospective  students  and  sdbolars,  with 
the  information  they  need  to  understand 
the  U.S.  higher  education  system,  and, 
if  appropriate,  to  apply  for  admission  to 
a  U.S.  college  or  univeraity.  Centers  can 
be  found  in  a  wide  variety  of 
institutions,  including  U.S.  embassies, 
Fulbright  commissions,  local 
universities,  private  foundations,  U.S. 
non-profit  organizations  with  operations 
overseas,  and  other  local  institutions. 
USIA  provides  operational  support  for 
some  of  these  centers;  but  all  centers 
receive  at  least  a  minimum  level  of 
material  support.  Topics  for  which 
information  is  readily  available  at  a 
center  include: 
— profiles  of  U.S.  higher  education 

institutions,  including  course 

descriptions 
— application  procedures  and  strategies 
— financial  assistance  options 
— information  on  standardized  tests 

required  for  admission  such  as  TOEFL 
— information  on  secondary  education 

in  the  U.S. 

Range  of  Participation 

USIA  is  seeking  non-governmental 
organizations  to  collaborate  in  one  or 
more  of  the  following  lypes  of  activities: 

(A)  Under  direction  of  the  USIS  post, 
to  accept  responsibility  for  all  or  part  of 
the  operation  of  an  overseas  educational 
advising  center  ciurently  operated  by 
the  post. 

(B)  To  establish  a  cooperative 
relationship  with  a  Fulbright 
commission,  a  host-country  institution 
or  a  USIS  post  in  support  of  a  new  or 
existing  educational  advising  activity. 

(C)  To  contribute  material, 
technological,  staffing  or  other  support 
to  ongoing  advising  operations. 

(D)  To  contribute  to  professional 
development  programs  for  advisera. 

Operational  Standards 

I.  USIA  requires  advising  centera 
within  its  network  to  adhere  to  the 
following  basic  principles: 

(A)  They  shoiild  provide  impartial, 
accurate  information  about  the  full 
range  of  accredited  institutions  of  higher 


learning  in  the  United  States  and  must 
not  serve  as  agents  or  recruitere.  Ethical 
standards  of  appropriate  professional 
associations  must  be  followed. 

(B)  They  should  provide,  at  no  charge, 
access  to  essential  reference  materials 
and  to  an  introductory  advising  session, 
which  may  be  a  group  or  video 
presentation. 

n.  If  an  advising  center  decides  to 
offer  fee-based  services,  the  following 
principles  also  apply: 

(A)  All  services  oeyond  the 
introductory  level  may  be  provided  for 
a  fee  that  is  in  accordance  with  the  local 
market  and  laws.  These  services  might 
include  one-on-one  advising,  transcript 
evaluations,  translations,  pre-departure 
orientations,  and  specialized 
workshops. 

(B)  Services  may  be  provided  to  U.S. 
colleges,  universities  and  schools  (e.g., 
college  faira,  assistance  in  logistical 
arrangements  for  recruitment)  provided 
that  the  center  maintains  impartiality 
and  continues  to  present  the  full  range 
of  accredited  U.S.  academic  institutions. 
Fees  may  be  charged  for  these  services. 

(C)  Students  who  are  clearly  not 
qualified  for  U.S.  study,  i.e.,  lack 
financial  resources,  English  language 
ability,  and/or  sufficient  academic 
preparation,  should  not  be  offered  fee- 
based  services. 

(D)  Centers  may  recruit  sponsora  for 
specific  activities,  provided  solicitation 
is  done  in  coordination  with  the  local 
USIS  post 

Announcement  Title  and  Number 

All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  tide  and  reference 
number  E/ASA-97-11. 


Submissions 

Organizations  wishing  to  punue 
collaborative  activities  as  described 
above  should  prepare  a  concept  paper, 
not  to  exceed  five  pages.  This  paper 
should  include  the  folloMring 
information: 

(A)  Name  and  address  of 
organization(s). 

(B)  Principal  contact  information 
(name,  phone/fax  numbera,  e-mail 
address). 

(C)  OuUine  of  organization's  history, 
mission,  and  scope. 

(D)  Brief  description  of  organization's 
involvement  with  U.S.  and  foreign 
higher  educational  systems,  educational 
exchange,  and  overaeas  educational 
advising  and/or  other  services. 

(E)  R^urces  (hiunan,  financial,  in- 
kind  etc.)  which  applicant  organization 
proposes  to  contribute  to  the 
achievement  of  the  goals  of  the 
educational  advisiiig  program. 


(F)  Countries  or  regions  of  intarast 

(G)  Scope  of  proposed  activity. 
The  original  and  five  copies  of  the 

concept  p^>er,  along  with  the  same 
information  on  a  3.5"  diskette  in  ASCII 
text  format,  should  be  sent  to:  U.S. 
Information  Agency,  Ref :  E/ASA-97- 
11,  Office  of  Grants  Management.  E/XE. 
Room  326, 301  4th  Street.  S.W.. 
Washington.  D.C  20547. 

USIA  Mrill  use  the  electronic 
submissioiis  to  transmit  concept  papera 
to  appropriate  USIS  posts  for  their 
review  and  comment. 

Deadline  for  Submission 

All  concept  papera  miist  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  D.C.  time  on  July  25, 
1997.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  July  25  but  received  at  a 
later  date  will  not  be  accepted. 

Review  Process 

USIA  will  review  concept  papera 
using  as  criteria  the  degree  to  which  the 
applicant  organization  demonstrates: 
— Experience  with  U.S.  and  foreign 

higher  education  systems; 
— Significant  involvement  in 

international  educational  exchange,  in 

the  U.S.  or  abroad: 


— Tnmnnihiiwnt  tO  the  mMMinn  of 

overseas  educational  advising  and  to 

mnintninino  operational  and  ethical 

standards; 
— &qperience  in  the  provision  of 

educational  services  overseas; 
— ^Ability  to  provide  a  financial  base  b» 

advising  and  related  opeiatfons 

abroad. 

All  eligible  concept  papera  will  be 
reviewed  by  a  panel  that  may  include 
the  program  office  and  USIA  geographic 
area  offices  where  appropriate  to 
recorrunend  those  that  should  be 
approved  for  further  consideration  by 
USIS  posts.  Statements  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Reconunended  concept  papera  will  be 
shared  with  appropriate  USIS  posts.  E/ 
ASA  will  facilitate  communication 
between  submittera  and  USIS  posts. 
Further  action  on  concept  papera  will 
depend  upon  USIS  post  requirements 
and  will  involve  E/ASA's  overeight 
Discussions  between  USIS  post  and 
submitter  may  lead  to  the  negotiation  of 
a  formal  agreement  with  the  submitter. 
It  is  anticipated  that  agreements  will  be 
executed  by  January  1, 1998. 
FOR  FURTHER  MFORMATUN  CONTACT: 
The  Advising  and  Student  Services 
Branch.  E/ASA,  Rm.  349,  U.S. 


Information  Agency.  301 4th  Street. 
S.W.,  Washingtmi.  D.C  20547. 
telephone  202-619-5434;  bx  202-401- 
1433;  e-mail  Advise9usia.gov.  Contact 
ofScer  is  Amy  Forest 

TO  RECaVE  TMS  ANNOUNCaefr  «M  FAX 
ON  OBMND:  This  aimounoement  may  be 
requested  from  the  Bureau's  (kants 
Information  Fax  on  Demand  SytHem. 
which  is  accessed  by  calling  (202)  401- 
7616.  The  Table  of  Contents  listing 
available  dociunents  and  order  niunben 
should  be  the  first  order  when  entering 
thesysteuL 

TO  DOWNLOAD  TW8  ANNOUNCEMENT  VU  ' 
MTERNET:  This  annoimcement  may  be 
doMnoloaded  from  USIA's  website  at 
http://www.usia.gov/  or  bom  the 
Internet  Gopher  at  gopher// 
gopher.usia.gov.  Under  the  heading 
"International  Exchanges/Training." 
select  "Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  RFPs" 
before  downloading. 

Dated:  April  23, 1997. 
Dell  Pmdergrast. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

(FR  Doa  97-11311  FUed  4-30-97;  8:45  am) 
■MJJMQ  CODE  «30-ei-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400104O:  FRL-657B-3] 
RIN2070-AC71 

Addition  of  Facilities  in  Certain 
bKhistry  Sectors;  Revised 
Interpretation  of  Otherwise  Use;  Toxic 
Releass  Inventory  Reporting; 
Community  Right-to-Know 

AQBtCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  adding  seven  industry 
groups  to  the  list  of  facilities  subject  to 
the  reporting  requirements  of  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EFCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
These  industry  groups  are  metal  mining, 
coal  mining,  electric  utilities, 
commercial  hazardous  waste  treatment, 
chemicals  and  allied  products- 
wholesale,  petroleum  bulk  terminals 
and  plants-wholesale,  and  solvent 
recovery  services.  EPA  believes  that  the 
addition  of  these  industry  groups  to  the 
EPCRA  section  313  list  will  significantly 
enhance  the  public's  knowledge  about 
releases,  transfers,  and  other  waste 
management  of  toxic  chemicals.  EPA  is 
taldng  this  action  pursuant  to  its 
authority  to  add  to  the  list  those 
facilities  that  meet  the  standard  of 
EPCRA  section  313(bMl){B).  Reporting 
for  facilities  within  these  industry 
groups  will  be  effective  beginning  with 
the  1998  reporting  year.  The  first  reports 
from  the  added  facilities  must  tw 
submitted  to  EPA  and  the  States  by  July 
1, 1999.  EPA  is  also  revising  its 
interinetation  of  the  thrashed  activity, 
"othnwiae  use"  and  this  interpretation 
is  reflected  in  the  revised  definition. 
This  change  is  effective  beginning  with 
the  1998  reporting  year.  The  first  reports 
from  any  covered  facilities  using  the 
revised  interpretation  must  be 
mibmitted  on  or  before  July  1. 1999. 
Finally,  EPA  is  announcing  it  will 
initiate  an  intensive  stakeholder  process 
to  comprehensively  evaluate  the  current 
reporting  forms  and  reporting  practices. 
UI-LCIWt  IMTC:  This  rule  is  effective 
December  31, 1997,  for  the  reporting 
year  beginning  on  January  1. 1998. 
FOR  FUmtCR  WronMATWM  OONTACT:  Tim 
Crawford  at  202-260-1715,  e-mail: 
crawford.tim9epamail.epa.gov  bx 
specific  information  regarding  thi«  final 
rule.  For  further  information  on  EPCRA 
section  313,  contact  the  Emergency 
Planning  and  Community  Right-to- 


Know  Information  Hotline, 
Environmental  Protection  Agency,  Kfail 
Stop  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202,  in 
Virginia  and  Alaska:  703-412-9877  m 
Toll  free  TDD:  1-800-553-7672. 
SUPPI^MENTARY  MFORMATION: 

L  Introduction 

A.  Regulated  Entities 

Entities  regulated  by  this  final  action 
are  those  facilities  within  the  Standard 
Industrial  Qassification  (SIC)  codes 
being  added  by  this  rule  and  certain 
facilities  in  SIC  codes  20  through  39, 
which  manufact\ire,  process,  or 
otherwise  use  chemicals  listed  at  40 
CFR  372.65  and  meet  the  reporting 
requirements  of  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-iCnow  Act  of  1986  (EPCRA),  42 
U.S.C.  13106.  The  potentially  regulated 
categories  and  entities  include: 


Category 

Examples  ol  regu- 
lated entities 

Industry;  facilities  that 

Metal  mining.  Coal 

manufacture,  proc- 

mining. Electnc  util- 

ess, or  otherwise 

ities.  Commerciai 

use  certain  chami- 

hazardous  waste 

caJs 

treatment.  Chemi- 

cals and  allied 

products-wholesaie. 

Petrolaum  buk  ter- 

. 

mmais  and  pianta- 

— ^-  — » *  —     ^  —'a.    -   -  » 

wnoiesaie,  ooiveni 

recovery  aervioaa. 

Manufacturfng. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  C)ther  types  of  entities  not 
listed  in  the  tabfe  could  also  be 
regulated.  To  determine  whether  your 
facility  is  r^ulated  by  this  action,  you 
should  carefully  examine  this  final  nde 
and  the  appUcsi>ility  criteria  in  part  372 
subpart  B  of  Tide  40  of  the  Code  of 
Federal  Regulations. 

B.  Statutory  Authority 

This  final  rule  is  issued  under 
sections  313(b)  and  328  of  EPCRA.  42 
U.S.C  11023(b)  and  11048.  EPCRA  is 
also  refaried  to  as  Tide  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA) 
(Pub.  L.  99-499). 

Section  313  of  EPCRA  requires  certain 
facilities  manu&cturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  certain  facility-specific 
information  about  such  chemicals. 


including  the  annual  quantities  of  the 
chemicals  entering  each  environmental 
medium.  Beginning  with  the  1991 
reporting  year,  such  fecilities  also  must 
report  source  reduction  and  recycling 
data  for  such  chemicals,  pursuant  to 
section  6607  of  the  Pollution  Prevention 
Act  (PPA),  42  U.S.C  13106.  The 
information  reported  under  section  313 
of  EPCRA  and  section  6607  of  PPA 
provides  the  input  for  a  publicly 
available  data  base,  the  Toxics  Release 
Inventory  (TRI).  Section  313(b)(1)(A) 
specifically  applied  these  reporting 
requirements  to  owners  and  operators  of 
fecilities  that  have  10  or  more  full  time 
employees  (FTEs)  and  that  are  in  SIC 
codes  20  through  39.  EPCRA  section 
313(b)  authorizes  EPA  to  add  fecilities 
and  industry  groups  to  the  EPCRA 
section  313  list.  The  purpose  of  this 
final  rule  is  to  expand  the  universe  of 
fecilities  that  are  subject  to  reporting 
under  EPCRA  section  313  and  PPA 
section  6607. 

IL  Background  of  this  Ruleinaking 

A.  General  Background 

On  June  27, 1996  (61  FR  33588)  (FRL- 
5379-3),  EPA  issued  a  proposal  in  the 
Federal  Register  to  add  seven  industry 
groups  to  the  list  of  facilities  subject  to 
the  reporting  requirements  of  section 
313  of  EPCRA  and  section  6607  of  PPA 
(hereafter  collectively  referred  to  as 
"EPCRA  section  313  reporting 
requirements").  Thos&industry  groups 
are  metal  minings  cxtal  mining,  electric 
utilities,  commercial  hazardous  waste 
treatment,  chemicals  and  allied 
products-wholesale,  petroleum  bulk 
plants  and  terminals-wholesale,  and 
solvent  recovery  services.  As  discussed 
in  the  proposed  rule  (at  61  FR  33592). 
Congress  gave  EPA  clear  authority  to 
expand  TRI,  both  in  terms  of  the 
chemicals  reported  and  the  fecilities 
required  to  report  The  initial  list  of 
chemicals  and  facilities  identified  in  the 
original  legislation  was  meant  as  a 
starting  point  Congress  recognized  that 
the  TRI  program  would  need  to  evolve 
to  meet  the  information  needs  of  a  better 
informed  public  and  to  fill  information 
gaps  that  would  become  more  apparent 
over  time.  The  information  EPA  is 
seeking  to  provide  to  the  public  through 
this  action  is  generally  unavailable  at 
present  While  many  of  these  non- 
manufecturing  facilities  may  be  subject 
to  various  reporting  requirements  at  the 
Federal.  State,  and  local  levels,  none  of 
these  reporting  systems  are  comparable 
toTRL 

EPA  fint  announced  its  intention  to 
consider  the  expansion  of  TRI  to 
include  facilities  in  additional  industry 
groups  at  a  public  meeting  held  on  May 


29. 1992  (57  FR  19126).  EPA's  initiative 
to  expand  the  coverage  of  TRI  to  include 
additional  industry  groups  was 
undertdcen  to  more  completely  account 
for  the  use,  management,  and 
disposition  of  EPCRA  section  313  toxic 
y:H«wniraiU  in  the  U.S..  and  to  provide 
the  public,  all  levels  of  govranmoit,  and 
the  regulated  community  with 
information  that  will  improve  decision 
making,  measurement  of  pollution,  and 
the  understanding  of  the  environmental 
and  health  consequences  of  toxic 
chemical  releases  and  other  waste 
management  activities.  EPA's  proposal 
was  intended  to  addiesa  this  issue.  The 
indiistry  groups  being  finalised  today 
are  responsible  for  the  "manufacture." 
"process."  "otherwise  use."  release  and 
other  waste  management  of  substantial 
quantities  of  EPCRA  section  313 
chemicals,  and  are  engaged  in  activities 
similar  to  or  related  to  activities 
conducted  at  facilities  within  the 
manufacturing  sector  that  currendy 
report 

B.  Outreach 

Prior  to  the  proposed  rule.  EPA 
engaged  in  a  significant  and 
comprehensive  outreach  effort  This 
outreach  served  to  inform  interested 
parties,  including  industry  groups  under 
consideration,  state  regidatory  ofBcials. 
environmental  organizations,  labor 
unions,  community  groups,  and  the 
general  public  of  BPA's  intention  to 
propose  adding  industry  groups  to  the 
EPCRA  section  313  list  "Hie  outreach 
effort  also  allowed  EPA  to  gather 
additional  information  that  assisted  in 
the  development  of  the  proposed  rule. 
EPA  held  two  formal  public  meetings  in 
1992  and  1995  prior  to  the  proposed 
rule  (57  FR  19126  and  60  FR  21190). 
and  held  three  public  meetrogs  during 
the  comment  period  for  the  proposal  (61 
FR  33619  and  61  FR  40637).  In  addition, 
EPA  used  the  regularly-held  public 
meetings  of  the  Forum  on  State  and 
Tribal  Toxics  Action  (FOSTTA).  which 
represents  state  environmental  agencies, 
and  the  National  Advisory  Council  on 
Environmental  Policy  and  Technology, 
which  includes  mendwrs  from  indiistry. 
environmental  oiganizations.  states,  and 
academia,  to  discuss  the  expansion  of 
EPCRA  section  313  reporting 
requirements  to  new  industry  groups. 

EPA  used  s  number  of  other 
approaches  to  gather  and  share 
information  regarding  the  expansion  of 
EPCRA  section  313  reporting 
requirements  prior  to  publication  of  its 
proposal.  Beginning  in  1994.  EPA  held 
a  considerable  number  of  meetings  with 
intererted  parties  ragsrding  diis 
initiative,  ifM^ln«ting  what  were  referred 
to  as  "fmnis  group  meetings,"  and 


routinely  met  with  interested  parties. 
EPA  also  provided  considerable 
information  regarding  its  intentions  to 
expand  EPCRA  section  313  reporting 
requirements  through  the  anniial  TRI 
Data  Release,  notices  in  the  Federal 
Regjstsr.  public  statements  by  EPA 
officials,  media  coverage,  data  and 
analytical  analyses  provided  to 
industry,  and  significanUy.  a 
Presidential  address  on  August  8. 1995. 
that  set  out  very  clearly  the 
Administration's  commitment  to  the 
expansion  of  community  right-to-know. 
EPA  received  substantia  public 
comment  prior  to  the  proposal,  and 
considered  these  comments  in  its 
deliberations  to  develop  the  proposal. 
Additional  information  regarding  EPA's 
outreach  may  be  found  at  Unit  ILB.  of 
the  proposal  (61  FR  33590)  and  in 
supporting  documents  included  in  the 
Public  Docket 

C.  Development  of  Industry  Group 
Candidates 

Prior  to  the  proposed  rule.  EPA 
designed  and  executed  a  screening 
process  intended  to  identify  those 
industry  groups  potentially  most 
relevant  to  the  purposes  of  EPCRA 
section  313.  EPA  began  its  screening 
process  by  analyzing  what  limited 
rhwmirol  use.  release  and  waste 
management  information  was  already 
available  for  those  industries.  EPA 
reviewed  several  existing  EPA  data 
systems,  including  the  Aerometric 
Information  Retreival  System  (AIRS), 
the  Biennial  Report  System  (BRS),  and 
the  Permit  Compliance  System  (PCS). 
The  initial  screening  activity  ranked 
industries  at  the  2-digit  SIC  code  level 
by  the  volume  of  EPCRA  section  313 
chemicals  identified  in  these  systems 
which  coidd  be  estimated  for  each  of  the 
data  reporting  systems  (see  61  FR 
33591).  Those  2-digit  SIC  codes  that 
made  up  99  percent  of  the  matched 
EPCRA  section  313  chemical  release 
volumes  for  non-manufacturing 
fecilities  were  selected  from  each 
reporting  system.  This  list  of  25  2-digit 
SIC  codes  was  referred  to  as  the  'Tier 
r*  list  for  further  consideration. 

The  Tier  I  list  refKesented  an 
extremely  large  number  of  diverse 
individual  industries.  EPA  collected 
and  compiled  information  detailing  the 
specific  activities  conducted  by 
fecilities  within  eech  of  the  2-digit  SIC 
codes,  idmtified  on  the  Tier  I  list  with 
emphasis  on  those  activities  dist  msy 
involve  section  313  chamicsls.  This 
industry-specific  infoxmadon  for  eech  2- 
digit  SK:  code,  ss  wdl  ss  chemical- 
gpedfic  data  were  integrated  into 
documents  lefsued  to  es  "industry 
profiles."  The  next  phsse  in  die 


screeniog  process  compared  the  types  of 
activities  they  perform  to  the  EPQIA 
section  313  threshold  activities  and  the 
services  these  industry  groups  provide 
to  the  manufacturing  sector.  To  further 
refine  the  analysis.  EPA  collected  and 
assessed  data  reported  in  Q*A  data 
systems  at  die  more  specific  4-digit  SIC 
code  level.  These  data  were  then 
incorporated  into  a  ranking  model  that 
allo\rad  the  analysis  of  la^  volumes  of 
information,  further  increesing  the  level 
of  specificity  and  detail  of  this  analysis. 
The  last  stage  in  the  screening  process 
overfeyed  regulatory  definitions, 
existing  program  guidance,  and  any 
exemptions  pertinent  to  activities 
idrnt^Ked  for  the  primary  candidates. 
This  stage  of  the  analysis  allowed  EPA 
to  evaluate  the  degree  to  which  EPCRA 
section  313  reporting  would  be  expected 
to  occur  for  these  "candidate  industry 
groups."  Additional  detail  regarding  the 
screening  process  is  provided  in  Unit 
ILC.  of  the  proposal  (see  61  FR  33591). 
EPA  did  not  include  certain  indtistry 
groups  for  consideration  in  the  propoul 
based  on  a  number  of  unresolved  issues, 
which  were  referred  to  ss  "additional 
considerations"  in  the  proposal.  Among 
these  issues  included  significant 
intergovernmental  impacts;  economic 
considerations;  non-listed  primary 
chemical  association  (Le.,  questions 
remain  regarding  the  industry's  routine 
involvement  with  EPCRA  section  313 
listed  toxic  chemicals);  ami  the 
definition  of  a  standard  facility  unit 
Discussion  of  these  issues  is  found  at 
Unit  ILD.  of  the  proposal  (see  61  FR 
33592). 

D.  Statutory  Construction 

Congress  provided  EPA  with  explicit 
statutory  authority  to  expand  the 
cat^ories  of  facilities  required  to  report 
to  TRI  beyond  those  spedfied  in  section 
313(bXlMA).  which  applies  EPCRA 
section  313  to  facilities  that  are  in  SIC 
codes  20  through  39.  The  seven 
additional  industry  groups  were 
proposed  besed  on  dto  authority 
provided  in  EPCRA  section  313(bXl)(B). 
which  ststes: 

The  Administrator  may  add  or  delate 
Standard  industrial  Classification  Codes  for 
puxposas  of  sabpangiq;>h  (A),  but  only  to  the 
extent  naoassaiy  to  provide  diet  eadi 
Standard  Indnrtiial  daaaificatiaa  Code  to 
which  this  aactku  ai^tUas  is  relevant  to  the 
purposes  of  this  aactioo. 

EPA  believes  that  this  provision  grants 
the  Agency  Ivoad.  but  not  unlimited, 
discretion  to  add  industry  groups  to  die 
fitHHti—  subject  to  EPCRA  section  313 
reporting  requirements  where  EPA  finds 
that  reporting  by  these  industries  would 
be  relevant  to  the  purposes  of  EPCRA 
aection  313.  Thus,  the  statute  directs 
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EPA,  when  adding  industry  groups,  to 
consider  and  be  guided  by  the 
"purposes"  of  EFCRA  section  313. 
EPCKA  section  313(h)  states  that: 

The  rale— e  fomu  requirad  under  this 
•action  ara  intended  to  provide  information 
to  the  Federal,  State,  and  local  governments 
and  the  public,  including  citizens  of 
communities  surrounding  cowed  CKilities. 
The  release  form  shall  be  available...  to 
inform  persons  about  raleases  of  toxic 
chemirals  to  the  environment;  le  aaaiat 
govenunental  agencies,  raaearchers.  and 
other  persons  in  the  conduct  of  raaearch  and 
data  gathaciag:  to  aid  in  tiM  deveUpmeat  of 
afyrepriate  regulations,  guidetiiies.  and 
standards;  and  for  other  similar  purposes. 

Based  on  the  Agency's  reading  of  the 
statute,  pertinent  legislative  history,  and 
a  General  Accounting  Office  (GAO) 
report  critically  analyzing  the  TRI 
program,  the  proposal  identified  several 
purposes  of  the  EPCRA  section  313 
program,  as  envisioned  by  Congress, 
including:  (1)  Providing  a  complete 
profile  of  toxic  chemical  releases  and 
other  waste  management  activities:  (2) 
coBpiling  a  broad-based  national  data 
base  for  determining  the  success  of 
environmental  regulations;  and  (3) 
msuring  that  the  public  has  easy  access 
to  these  data  on  releases  of  toxic 
chemicals  to  the  environment  EPA 
considered  these  purposes  when 
exercising  its  dis«3etion  to  add 
particular  imhistries  to  EPCRA  section 
313.  Additional  discussion  of  EPA's 
statutory  authority  for  its  proposed 
action  can  be  found  at  Unit  in.A.  of  the 
proposal  (see  61  FR  33592). 

nL  SnmBary  of  Proposal 

A.  Interpretation  of  Statutory  Standard 

For  ptuposes  of  the  proposed  rule, 
which  was  EPA's  first  use  of  section 
313(bXl)(B).  EPA  identified  three 
primary  factors  to  consider  in 
determining  whether  the  statutory 
standard  would  be  met  by  addition  of 
the  candidate  facilities  in  industry 
groups  under  EPCRA  section 
313(bXl)(B).  The  three  primary  factors 
identified  by  EPA  are  the  following:  (1) 
Whether  one  or  more  toxic  chemiials 
are  reasonably  anticipated  to  be  present 
at  facilities  within  the  candidate 
industry  group  ("chemical"  factor);  (2) 
whether  facilities  within  the  candidate 
industry  group  "manufacture." 
"process,"  or  "otherwise  use"  these 
toxic  chemicals  ("activity"  fiKtor);  and 
(3)  whether  facilities  within  the 
candidate  industry  group  can 
reasonably  be  anticipated  to  increase  the 
information  made  available  pursuant  to 
EPCRA  section  313.  or  othenrise  huther 
the  purposes  of  EPCRA  section  313 
("information"  factor).  Additional 
discussion  of  this  interpretation  of 


statutory  standard  may  be  foimd  at  Unit 
ULB.  of  the  proposal  (see  61  FR  33593). 

B.  Clarification  of  Threshold  Activities 

EPA  proposed  to  modify  its 
interpretation  of  activities  considered 
"otherwise  used"  as  it  applies  to 
activity  thresholds  imdw  EPCRA 
section  313(f).  In  19M.  EPA 
promulgated  a  definition  of  "otherwise 
use"  that  recognized  the  purposes  of  the 
statute  and  the  statutory  definitions  of 
"manufacture"  and  "process."  The 
definition  of  "otherwise  use"  included 
certain  activities  that  were  not 
"manufacturing"  or  "processing."  See 
40  CFR  372.3. 

However,  given  that  section  313 
originally  applied  to  those  fKilities 
which  principally  operate  in  the 
manufacturing  sector,  past  reporting 
guidance  was  tailored  to  address  the 
principal  activities  conducted  by 
manufacturing  facilities.  That  guidance 
instructed  facilities  not  to  include  the 
amounts  treated  (including  treatment  for 
destruction  and  waste  stabilization)  or 
disposed  toward  the  "manufacture," 
"process,"  or  "otherwise  use" 
threshold.  However,  as  EPA  considered 
its  interpretive  guidance  on  "otherwise 
use"  for  purposes  of  its  industry 
expansion  initiative,  EPA  was 
concerned  that,  as  a  result  of  its  past 
guidance,  the  public  may  not  have 
access  to  information  relating  to  the  use 
and  releases  and  other  waste 
management  activities  of  toxic 
chemicals  by  facilities  within  SIC  codes 
20  through  39  that  are  receiving 
materials  for  purposes  of  treatment  for 
destruction,  stabilization,  or  disposal. 
This  guidance  would  also  result  in 
information  gaps  relating  to  the  use  and 
releases  and  other  waste  management 
activities  of  toxic  chemicals  by  facilities 
within  the  candidate  industry  groups. 

Therefore,  EPA  proposed  modifymg 
its  interpretation  of  activities  considnred 
"otherwise  used"  to  include  treatment 
for  destruction,  disposal,  and  waste 
stabilization  when  the  EPCRA  section 
313  fu:ility  engaged  in  these  activities 
receives  materials  containing  any 
chemical  (not  limited  to  EPCRA  section 
313  listed  toxic  chemicals)  from  one  or 
more  other  facilities  (regardless  of 
whether  the  generating  and  receiving 
facilities  have  common  ownership)  for 
purposes  of  further  waste  management 

EPA  proposed  to  define  "treatment  for 
destruction"  to  mean  the  destruction  of 
the  toxic  chemical  such  that  the 
substance  is  no  longer  a  toxic  chemical 
subject  to  EPCRA  section  313  reporting 
requirements.  EPA  proposed  to  define 
"waste  stabilization"  consistent  with 
die  definition  at  40  CFR  265.1081.  the 
definition  that  is  used  in  the  Resource 


Conservation  and  Recovery  Act  (RCRA) 
program.  For  piuposes  of  EPCRA 
section  313.  the  definition  would  be 
interpreted  to  apply  to  any  EPCRA 
section  313  listed  toxic  chemical  or 
waste  containing  any  EPCRA  section 
313  listed  toxic  chemical.  Also,  for 
purposes  of  the  EPCRA  section  313 
"otherwise  use"  reporting  threshold. 
EPA  proposed  to  interpret  disposal  to 
include  undergrotmd  infection, 
placement  in  landfills/surface 
ihipoundments,  land  treatment,  or  other 
intentional  land  disposal.  A  more 
thorough  discussion  of  this  clarification 
of  threshold  activities  is  found  at  Unit 
IV.  of  the  proposal  (see  61  FR  33595). 

C.  Tochnical  Review 

For  each  industry  group  proposed  for 
addition  to  EPCRA  section  313.  EPA 
conducted  an  extensive  assessment  The 
infomation  summarized  in  the 
proposed  rule  for  each  industry  group 
describes  the  key  data  elements  upon 
which  EPA  relied  to  determine  that  the 
addition  of  facilities  in  the  industry 
group  was  relevant  to  the  purposes  of 
EPCRA  section  313.  This  information 
may  be  found  at  Units  V.A  through  V.G. 
in  the  proposed  rule  (see  61  FR  33598). 
EPA's  assessment  of  these  industries  is 
based  on  the  Office  of  Management  and 
Budget  Standard  Industrial 
Classification  (OMB  SIC)  Manual,  1987 
(Ref.  4).  EPA  is  aware  that  OMB  has 
recendy  revised  the  classification 
system  (see  62  FR  17288).  EPA  wall 
issue  a  notice  in  the  Federal  Kegiater 
that  will  cross  reference  the  ONffl  SIC 
Manual  1987  and  OMB's  recent 
revisions  to  identify  manufactiuing 
sector  groups  and  industry  groups 
added  to  today's  rule.  The  following  is 
a  brief  stmunary  for  each  of  the 
pr^osed  industry  groups: 

u*A  proposed  to  require  that  facilities 
operating  in  SIC  code  5169,  Wholesale 
Nondiuable  Goods — Chemicals  and 
Allied  Products,  Not  Elsewhere 
Classified  (hereafter  "Chemicals  and 
Allied  Products"),  be  sub)ect  to  the 
EPCRA  section  313  reporting 
requirements.  Facilities  witbdn  this 
industry  group  receive  EPCRA  section 
313  chraoicals  in  bidk,  take  possession 
of  those  chemicals  and  reformidate, 
blend,  and  repackage  materials 
containing  section  313  chemicals  for 
further  distribution  in  conmierce. 

EPA  proposed  to  require  that 
petroleum  facilities  in  SIC  code  5171  be 
subject  to  the  EPCRA  section  313 
reporting  requirements.  This  industry 
group  includes  facilities  that  receive 
petroleum  products  and  petroletun 
additives  that  contain  ETCRA  section 
313  chemicals,  take  possession  of  those 
chemicals  and  reformulate,  blend,  and 


repackage  petroleum  products  prior  to 
distribution  in  commerce. 

EPA  proposed  to  require  that  coal  and 
oil-fired  electric  utility  plants  in  SIC 
code  49  be  subject  to  the  EPCRA  section 
313  reporting  requimnents.  These 
facilities  are  classified  in  SIC  code  4911- 
Electric  Services,  SIC  code  4931-Electric 
and  Other  Services  Combined,  and  SIC 
code  4939-Combination  Utilities.  Not 
Elsewhere  Classified.  EPA  requested 
additional  comment  on  whether  to  add 
SIC  code  4MB-Steem  uid  Air 
Ctmditioning  Supply.'  Nuclear, 
hydroelectric,  gas  and  other  ncm  coal/ 
oU-fiied  electric  generating  stations 
typically  do  not  generate  poww  iar 
distribution  in  commerce  by  combusting 
liiel  containing  EPCRA  section  313 
listed  toxic  chemicals.  EPA  proposed  to 
add  onfy  those  facilities  within  this 
industry  group  which  combust  fuels 
mafining  EPCRA  soction  313  listed 
toxic  chemicals.  While  EPA  recognized 
diat  non  coal/oil-fired  electric 
gaaeratiDg  stations  may  otherwise  use 
EPCRA  section  313  chemicals  in 
maintenance,  cleaning,  and  pwrifying 
tqientions.  and  &at  infocoaatioB  on 
rrieases  and  other  waste  aaaBagBBent 
data  bona  these  activities  aaay  have 
some  value,  these  suppoct  activities  are 
not  the  primary  fiiBctiaa  of^e  facility. 
Thus.  EPA  chose,  at  this  time,  to  Uasit 
its  proposal  to  the  adctition  of  coal  and 
oil-fired  plants  in  the  proposed 
rulemaking. 

EPA  also  proposed  to  reqaiie  that 
facilities  engaged  in  metal  ™ii»<«g  be 
subject  to  the  EPCRA  section  313 
repenting  requireramits.  The  prapoaed 
additimi  was  limited  to  facilities  hi  SIC 
code  10-Metal  Mining  except  SIC  code 
1081-Metal  Mming  Services.  Facilities 
in  SIC  code  1081  generaUy  do  not 
conduct  threshold  activities:  activities 
pwfbrmed  by  facilities  hi  SIC  code  1081 
primuily  consist  of  contracted  services 
iat  "lining  operations  in  the  other  SIC 
codes. 

EPA  also  proposed  to  require  that 
facilities  engaged  in  coal  mining  be 
subject  to  the  EPCRA  section  313 
reporting  requirements.  The  proposed 
addition  was  limited  to  facilities  in  SIC 
code  12-Coal  Mining  except  SIC  code 
1241-Coal  Mining  Services.  EPA  does 
not  believe  that  SIC  code  1241  includes 
facilities  which  conduct  threshold 
activities  or  routinely  handle  large 
volumes  of  EPCRA  section  313 


EPA  believed  that  activities  associated 
with  beneficiation  in  both  metal  and 
coal  mining  operations  include  EPCRA 


■This  SIC  code  vras  misnuintNrad  shhnitgh 
oonecdy  dasciilMd  in  the  piopoMl:  the  conect  SIC 
oodeU4Sei. 


section  313  threshold  activities  and 
would  result  in  rep<nrts  relevant  to  the 
purposes  of  EPCRA  section  313.  As  a 
restilt  of  EPA's  evaltiation  of  coal 
mining,  the  Agency  believes,  based  on 
currently  availAle  data,  that  facilities  in 
this  industry  which  conduct  only 
extraction  are  imlikely  to  submit 
reporting  information.  EPA  based  this 
conclusion  on  its  belief  that  EPCRA 
section  313  chemicals  are  not  present 
above  de  minimis  concentration  levels 
during  coal  extraction,  and  the  use  of 
EPCRA  section  313  chemicals  in  coal 
extraction  activities  in  concentrations 
above  de  minimis  is  unlikely  to  occur. 
Therefore.  EPA  pnqioaed  to  exempt 
extraction  activities  omducted  by 
facilities  in  SIC  code  12  from  all  EPCRA 
section  313  rqxirting  requirements.  EPA 
proposed  to  interpret  "extraction"  for 
purposes  of  EPCRA  section  313  to  mean 
the  physical  removal  or  exposure  of  oxe, 
coel.  minerals,  waste  rock^  or 
overburden  prior  to  beneficiation.  and 
enoHnpaases  all  activitiee  lelitod  to 
extraction  prior  to  beiioBc  iatioa 

EPA  also  requested  caaamant 
regarding  wdMoer  a  similar  exeaqition 
shmdd  be  a^died  to  metal  mining 
extraction  as  well.  Baaed  on  existing 
data.  EPA  believed  that  met^  aimng 
extraction  and  coal  mining  extraction 
are  similar  types  of  operatiaQS,  and  that 
the  use  of  EPCRA  section  313  chemicals 
in  concentrations  above  de  minimis 
during  extraction  is  imUkriy  in  both 
industries.  However,  EPA  recognized 
that  the  composition  of  extracted 
material  is  diSarent  in  aaetal  mining  and 
coal  Buning  and  EPA  believed  that 
EPCRA  section  313  chemicals  can  be 
present  riiove  de  miiuDus 
concentrations  in  metal  ore. 

EPA  propoaed  to  require  that  tacilitiaa 
classified  within  SIC  code  4953,  a^ich 
are  also  regulated  under  the  RCRA 
Subtitle  C  propam.  be  subject  to  the 
EPCRA  section  313  reporting 
requirements.  Facilities  operating  in  SIC 
code  4953  that  are  regidated  under 
RCRA  (the  primary  fiaderal  law 
addressing  wraste  management)  subtiUe 
C.  are  engaged  primarily  in  the 
collection,  transportation,  treatment  for 
destruction,  stabilization,  and/or 
disposal  of  hazardous  waste  containing 
EPCRA  section  313  toxic  chemicals  aiid 
include  incinerators,  underground 
injection  facilities,  waste  treatment 
plants,  hazaradous  waste  landfills,  and 
other  facilities  designed  for  the 
treatment  for  destruction,  stabilization, 
and  disposal  of  hazardous  waste. 

EPA  proposed  to  retjuire  that  facilities 
-  engaged  in  solvent  recovery  operations 
be  subject  to  the  EPCRA  section  313 
reporting  requirements.  These  facilities 
ara  classified  in  SIC  code  7389  Business 


Services.  Not  Elsewhere  Classified,  and 
are  primarily  engaged  in  solvent 
recovery  activities  involving  EPCRA 
section  313  chemicals. 

D.  Comment  Period 

Upon  publication  of  the  proposed 
rule.  EPA  initiaUy  provided  a  60-day 
comment  period.  EPA  then  granted  an 
additional  30  days  to  allow  interested 
parties  further  time  for  preparation  of 
their  comments.  Dtiring  the  comment 
period.  EPA  held  three  public  meetingB: 
August  7, 1996,  in  San  Francisco; 
August  14, 1996,  in  Washington,  DC  (61 
FR  33619)  (FRL-5382-3);  and  August 
19, 1996,  in  Chic^o  (61  FR  40637) 
(FKL-SSOO-O).  While  the  meetings  held 
in  San  Francisco  and  Washington,  DC 
vrere  intended  to  solicit  comment  from 
all  interested  poties,  the  meeting  held 
in  f^^^^'y*  was  primarily  intended  to 
provide  an  tippartunity  for  comment  on 
the  potentiu  in^Mcts  on  small  entities 
of  the  proposed  action.  The  puMic 
docket  includes  snmwsries  of  ^ese 
puUic  meetings,  unedited  transcripts,  - 
and  cofHss  (A  written  statements 
provided  by  speakers.  In  addition,  si  das 
request  of  some  interested  parties,  EPA 
stiif  met  widi  repreacatatives  of  several 
firms,  trade  associations,  and  non- 
governmental organizatitms  to  discuss 
the  propoaed  rule.  Summaries  of  these 
meetings  are  also  included  in  the  piddic 
dodcet 


IV. 


eTFteallaia 


In  this  action.  EPA  is  adding  seven 
industry  ponps  to  the  list  of  facilities 
subject  to  the  EPCRA  section  313 
reporting  rsquirements.  These  industry 
grcmps  are  metal  mining  ((SIC  code  10 
(except  1011. 1081.  and  1004)).  coal 
minmg  ((SIC  code  12  (except  1241)). 
electric  utilities  (SIC  codes  4911 
(limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
electricity  for  dislzibuticm  in 
commerce),  4931  (limited  to  facilities 
that  combust  coal  and/or  oil  for  the 
purpose  of  generating  electricity  for 
distaibution  in  commerce),  4939 
(limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  genoating 
electricity  for  distribution  in 
commerce)),  commercial  hazardous 
waste  treatment  (SIC  code  4953  (limited 
to  facilities  regulated  under  the  RCRA 
SubtiUe  C,  42  U.S.C  section  6921  et 
seq.)),  chemical  and  allied  products- 
wholesale  (SIC  code  5169),  petroleum 
bulk  terminals  and  plants  (dso  known 
as  stations)-wholesale  (SIC  code  5171), 
and  solvent  recovery  services  (SIC  code 
7389  (limited  to  facilities  primarily 
engaged  in  solvents  recovery  services  on 
a  contract  or  fee  basis)).  EPA  finds  that 
each  of  theae  industry  groups  meets  the 
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EPCRA  section  313(b)(1)(B)  standard. 
EPA  believes  that  the  addition  of  these 
industry  groups  will  further  the  goals  of 
EPCRA  section  313  and  significantly 
add  to  the  public's  knowledge  about  the 
use  and  disposition  of  toxic  phfltnimU 
in  their  conununities. 

The  proposed  rule  and  the  record 
supporting  the  rulemaking  contain 
information  on  EPA's  review  of  these 
industry  groups.  That  background 
information  will  not  be  repeated  here. 
However,  to  the  extent  that  comments 
were  received  on  these  issues,  those 
comments  are  briefly  addressed  in  this 
dociunent  In  addition  to  general 
comments  and  comments  pertaining  to 
a  number  of  the  proposed  industry 
groups,  EPA  received  specific  technical 
comments  on  each  of  the  industry 
groups.  Detailed  responses  to  comment 
are  contained  in  Response  to  Comments 
Received  on  the  June  27,  1996  Proposed 
Rule  to  Expand  the  EPCRA  Section  313 
List  of  Industry  Groups  (hereinafter 
Response  to  Comments  docimient,  Ref. 
15). 

EPA  is  not  including  SIC  code  1011 
(Metal  Mining:  Iron  Ores)  in  this 
rulemaking  based  on  the  information 
available  to  EPA  as  discussed  in  Unit 
V.H.2.  of  this  preamble.  EPA  received 
conunents  requesting  that  EPA 
specifically  exclude  SIC  Code  1011  Iron 
Ore  Mining.  EPA  may  reconsider  the 
addition  of  this  industry  segment  at  a 
future  date  in  light  of  additional 
information. 

In  addition,  EPA  is  deferring  final 
action  on  SIC  code  1094  (Metal  Mining: 
Uranium-Radium- Vanadium  Ores)  until 
a  later  date.  EPA  received  comments 
diuing  the  inter-agency  review  process 
under  Executive  Order  (E.O.)  12866  for 
this  expansion  initiative  that  raised 
difficult  technical  and  policy  issues 
which  will  require  additional  time  to 
address.  The  Agency  does  not  believe 
that  it  would  be  in  the  spirit  of 
community  right-to-know  to  delay  final 
action  on  all  of  the  remaining  industry 
groups,  pending  completion  of  work  on 
SIC  code  1094.  EPA  will  make  a  final 
determination  as  to  whether  this 
industry  group  should  be  added  to 
EPCRA  section  313.  If  EPA's  final 
decision  is  to  add  this  industry  group, 
EPA  will  accomplish  this  throu^  a 
future  rulemaking.  The  public  comment 
that  has  been  received  specific  to  this 
deferred  industry  segment  will  be 
addressed  as  part  of  the  future 
rulemaking  discussed  above. 

These  additions  are  effective 
begiiming  on  January  1, 1998,  as 
discussed  in  Unit  V.O.  of  this  preamble. 
EPA  believes  that  this  schedule  permits 
the  preparation  of  sector-specific 
guidance  and  s\ifficient  time  for  newly 


afiiacted  Cacilities  to  become  familiar 
with  the  rule. 

V.  Suminaiy  of  Public  Comments 

The  public  comment  period  for  the 
proposed  rule  (61  FR  33588)  closed 
September  25, 1996.  EPA  received  2,715 
conunents,  including  470  from  industry, 
86  from  trade  associations,  60  bom 
environmental  groups,  1,875  firom 
private  citizens,  5  finm  Federal 
agencies,  43  from  State  agencies,  108 
from  public  interest  groups,  18  bom 
labor  groups,  14  from  universities,  and 
36  frDm  associations.  Etetailed  responses 
to  these  comments  are  contained  in  the 
Response  to  Comments  docimient  (Ref. 
15). 

In  addition  to  comments  supporting 
the  proposed  expansion  of  industry 
groups,  EPA  received  comments  in  the 
following  major  areas:  EPA's  screening 
process  used  to  identify  potential 
candidates;  EPA's  interpretation  of 
authority  under  EPCRA  section  313; 
application  of  the  statutory  criteria; 
compliance  with  existing  laws  and 
policies;  EPA's  interpretation  of  release; 
reporting  exemptions;  duplicative 
reporting;  general  technical  comments; 
and  industry-specific  comments. 

A.  Statutory  Authority 

While  many  commenters  support 
EPA's  exercise  of  its  authority  to  add 
industry  groups  to  EPCRA  section  313, 
a  number  of  commenters  argue  that 
EPA's  authority  to  add  industry  groups 
to  the  TRI  program  is  severely  restricted. 
Some  of  these  commenters  argue  that 
language  in  EPCRA  section  313(b)(1)(B) 
limits  EPA  to  adding  industry  groups 
only  to  the  extent  it  is  "necessary" 
under  that  prorision.  Others  state  that 
EPA  may  add  or  delete  only  those 
industries  within  the  traditional 
manu&ctiiring  sector  SIC  codes  20 
through  39,  which  were  made  subject  to 
the  TRI  program  by  Congress  pursuant 
to  the  statute  at  EPCRA  section 
313(b)(lKA).  On  similar  reasoning,  still 
other  commenters  argue  that  EPA's 
authority  to  add  industrial 
classifications  is  limited  to  those  that 
are  in  some  manner  "like"  or  "akin"  to 
those  within  the  traditional 
manufacturing  sector. 

EPA  believes  that  in  EPCRA  section 
313(b)(1)(B),  Congress  gave  EPA  the 
authority  to  add  industry  groups  to  the 
TRI  program,  whenever  the  Agency 
reasonably  finds  that  reporting  by 
facilities  within  those  groups  would  be 
relevant  to  the  purposes  of  the  TRI 
program.  EPCRA  section  313(b)(1)(B) 
provides  that: 

The  iEPAl  may  add  or  delete  (SIC)  Codes. 
.  .but  only  to  the  extent  necessary  to  provide 
that  each  (SIC  code)  to  which  (section  313) 


appUes  is  relevant  to  the  purposes  of  [section 
313). 

EPA  believes  that  this  provision  gives 
authority  to  the  Agency  to  add  industry 
groups  and  provides  guidance  for  the 
identification  of  the  new  sectors— i.e., 
where  EPA  finds  that  reporting  by 
focilities  within  those  groups  would  be 
relevant  to  the  purposes  of  EPCRA 
section  313.  Although  the  statute  does 
use  the  term  "to  the  extent  necessary" 
in  describing  EPA's  authority,  the  use  of 
the  phrase  "relevant  to  the  purposes"  of 
section  313  indicates  that  rather  than 
having  to  find  that  it  is  somehow 
"necessary"  to  add  an  industrial  group 
to  those  reporting  under  EPCRA  section 
313,  it  is  "necessary"  for  EPA  to  find 
that  potential  reporting  by  that  group 
would  be  relevant  to  the  purposes  of 
EPCRA  section  313  in  order  to  exracise 
its  authority  to  add  that  group. 

The  legislative  history  of  section 
313(b)(1)(B)  confirms  EPA's 
interpretation  of  the  statutory  text  The 
Senate-passed  bill  encompassed 
reporting  by  only  those  facilities  within 
SIC  codes  20  through  39,  whereas  the 
House  legislation  contemplated  that  any 
facilities  handling  above-threshold 
amounts  of  reportable  chemicals  would 
be  subject  to  the  reporting  requirements. 
The  Conference  Committee  that 
developed  the  language  eventxially 
enacted  into  law  stated  as  follows: 

The  conference  substitute  combines 
elements  of  the  Senate  and  House 
amendments.  Coverage  of  hciUties  is  based 
on  SIC  Codes  20-39,  except  that  (EPA)  may 
add  or  delete  SIC  Codes  to  the  extent 
necessary  to  achieve  the  purposes  of  this 
section 

Subparagraph  313(b)(1)(B)  of  the 
conference  substitute  provides  that: 

[EPA]  may  add  or  delete  SIC  codes 
specified  for  coverage  in  the  legislation.  This 
authority  is  limited,  however,  to  adding  SIC 
codes  for  Cacilities  which,  like  Escilities 
withing  the  manufacturing  sector  SIC  codes 
20  through  39,  manufacture,  process  or  use 
toxic  chemicals  in  a  manner  such  that 
reporting  by  these  faciUties  is  relevant  to  the 
puipoaes  of  [section  313). 

Conf.  Rep.  99-962  at  292.  Thus,  the 
Conference  Report  clearly  indicates  that 
where  EPA  finds  that  the  addition  of  an 
industry  group  to  the  TRI  program 
would  be  relevant  to  the  purposes  of 
that  program,  section  313(b)(1)(B) 
authorizes  EPA  to  add  that  group  to 
those  subject  to  EPCRA  section  313 
reporting. 

EPA  does  not  agree  with  comments 
that  the  additional  industry  groups  must 
be  within  the  traditional  manti&cturing 
sector,  or  must  be  like  or  akin  to  that 
sector  in  the  way  they  "manufecture." 
"process,"  or  "otherwise  use"  toxic 


chwmirAU  The  questloD  under  section 
313(b)(1)(B)  is  whether  potential 
leportiiig  by  an  additional  group  would 
be  relevant  to  die  purposes  of  the  TRI 
program.  While  the  Confarence  Report 
did  refer  to  adding  SIC  codes  for 
facilities  which  are  "like  facilities 
within  the  manufecturing  sector."  id.. 
EPA  believes  the  relevant  similarity  is 
not  the  operational  nature  of  the 
industry  group,  but  in  the  informational 
value  of  reporting  on  toxic  chemical 
use,  management,  and  disposition— i.e., 
the  language  in  the  statute  and 
Conference  Report  communicates 
Congress'  intent  that  EPA  may  expand 
the  SIC  code  coverage  to  include  other 
fecilities  that  will  contribute  to  the  TRI 
data  base  information  on  the  use  and 
disposition  of  toxic  chemicals  in  the 
United  States.  By  including  SIC  Codes 
20  through  39,  Congress  made  a 
judgment  that  reporting  by  those 
industries  would  be  relevant  to  the 
purposes  of  the  TRI  program;  Congress 
then  authorized  EPA  to  include 
additional  SIC  codes,  where  EPA  finds 
that  reporting  by  those  industries  would 
also  be  relevant  to  the  TRI  program. 
There  is  no  indication  that  Congress 
intended  TRI  to  forever  remain  only  a 
Manu&cturers'  Toxics  Release 
Inventory.  In  this  rule,  even  though  EPA 
believes  that  EPCRA  permits  addition  of 
industry  groups  composed  of  fecilities 
that  "manufecture,"  "process,"  or 
"otherwise  use"  toxic  chemicals  in  a 
manner  different  from  facilities  within 
the  traditional  manufectiuing  sector,  the 
Agency  has  limited  the  addition  to 
industry  groups  that  have  significant 
ties  to  the  manufectiuing  sector. 

In  addition  to  the  general  comments 
regarding  EPA's  authority  to  add 
industry  groups  to  the  EPCRA  313 
fecility  list,  commenters  raise  some 
more  specific  authority  questions. 
These,  along  with  EPA's  responses,  are 
summarized  below.  Further  detail  is 
provided  in  the  Response  to  Comments 
doctunent  (Ref.  15). 

Several  commenters  read  the  statutory 
provision  regarding  addition  of 
fecilities,  in  conjimction  with  a 
discussion  in  the  Conference  Report,  to 
indicate  that  EPA  may  add  industry 
groups  only  if  those  groups 
manufacture,  process,  or  otherwise  use 
listed  chemicals  in  a  manner  similar  to 
facilities  in  SIC  codes  20  through  39. 
EPA  disagrees  with  the  conclusion 
dra%«m  by  the  commenters.  The 
discussion  at  issue. 

[EPA'sl  authority  is  limited,  however,  to 
adding  SIC  codes  for  faciUties  which,  like 
fedlitias  within  the  manufacturing  sector, 
SIC  codas  20  through  39.  manufacture, 
procsess  or  otherwise  use  toxic  nhmnirali  in 
a  """"■«'  such  that  reporting  by  those 


facilities  is  relevant  to  the  purposes  of  this 
section.  [SHmilarly,  the  authority  to  delete 
SIC  codes  from  within  SIC  codes  20  throu^ 
39  is  limited  to  deleting  SIC  codes  for 
facilities  which,  while  mthin  the 
manufacturing  sector  SIC  codes, 
manufacture,  process  or  use  toxic  chemicals 
in  a  mannwr  moR  Similar  to  facilities  outside 
the  manufacturing  sector!,] 

must  be  read  in  context  By  prefacing 
the  sentence  on  deletion  writh 
"similarly,"  Congress  is  connecting  it  to 
the  prior  sentence  on  addition,  and 
directing  EPA  to  use  the  same  basic 
criterion— relevance  to  the  piirposes  of 
EPCRA  section  313-for  both  addition 
and  deletion  of  industry  groups.  The  use 
of  the  manufacturing/non- 
manufacturing  dichotomy  in  the 
deletion  sentence  reflects  the  content  of 
the  EPCRA  section  313  facility  list  at  the 
time,  rather  than  a  congressional  intent 
to  limit  for  all  time  the  authority  to  add 
non-mantifacturing  industry  groups  to 
the  TRI  program.  At  the  time  this 
statement  was  made,  the  (mly  facilities 
eligible  for  deletion  were  those  in  SIC 
codes  20  through  39.  Therefore,  the  only 
frame  of  reference  for  the  discussion 
was  the  manufacturing  sector.  Under 
those  cimunstances,  it  is  reasonable  for 
Congress  to  have  used  the  distinction 
between  manufacturing  and  non- 
manufacturing  to  describe  EPA's 
authority  to  delete  facilities  from  the 
EPCRA  section  313  list  As  discussed 
above,  EPA  does  not  believe  that  this 
distinction  is  controlling  for  purposes  of 
adding  facilities  to  the  section  313  list 
because  EPA  does  not  believe  that 
operational  similarity  to  the 
manufacturing  sector  is  a  necessary 
correlate  of  "relevant  to  the  purposes" 
of  EPCRA  section  313. 

Other  commenters  argue  that 
Congress'  adoptfon  of  the  PPA  evinces 
a  congressional  intent  to  require 
reporting  only  from  industries  that  are 
capable  of  source  reduction.  EPA  agrees 
that  the  reporting  required  under  PPA 
section  6607  is  an  extension  of  reporting 
required  under  EPCRA  section  313. 
Thus,  facilities  required  to  report  imder 
EPCRA  section  313  are  also  required  to 
report  for  purposes  of  PPA  section  6607. 
However,  EPA  disagrees  with 
commenters'  concluswn  that  adoption 
of  the  PPA  in  1990  characterizes 
Congress'  intent  in  its  previous  adoption 
of  EPCRA  section  313.  In  fact,  in 
enacting  the  PPA,  Congress  specifically 
provided  that  "[n]otiiing  in  [the  PPA] 
shall  be  construed  to  modify  or  interfare 
with  implementation"  of  EPCRA.  PPA 
section  6609(a),  42  U.S.C  section 
13108(a). 

Many  conunenters  interpret  EPA's 
authority  to  add  indiistry  groups  to  be 
limited  to  thoee  groups  conqKMod  of 


facilities  likely  to  report  releases  of 
EPCRA  section  313  toxic  chemicals 
resulting  in  immedfete  human 
expostues  or  significant  risks  to  public 
health.  These  commenters  apparendy 
believe  that  reporting  is  only  relevant  to 
the  purposes  of  EPCRA  section  313  if  it 
communicates  information  about  local 
risks  to  the  local  public.  Commenten 
argue  that  absent  such  a  finding  relative 
to  a  candidate  industry  group,  reporting 
by  the  group  will  mislead  the  pidilic 
about  d^e  nature  of  the  risks  refative  to 
the  information  on  TRI. 

EPA  does  not  agree  that  the  Agency 
must  evaluate  the  potential  for  local, 
hiunan  exposures,  and  risks  to 
determine  whether  a  candidate  industry 
group  may  be  added  under  EPCRA 
section  313(b)(1)(B).  As  discussed 
above.  EPCRA  section  313(bKl)(B) 
authorizes  the  addition  of  industry 
groups  where  reporting  by  such 
industry  groups  is  relevant  to  the 
piurposes  of  EPCRA  section  313,  which 
are  described  in  EPCRA  section  313(h) 
to  include  informing  "the  public, 
including  citizens  of  communities 
surroimding  covered  facilities. . .  about 
releases  of  toxic  chemicals  to  the 
environment  to  assist  governmental 
agencies,  researchers,  and  other  persons 
in  the  conduct  of  research  and  data 
gathering:  [and]  to  aid  in  the 
development  of  appropriate  regulations, 
guidelines,  and  standwls."  42  U.S.C. 
section  11023(h).  Thus,  as  EPA 
explained  in  its  proposal,  the  Agency 
concludes  from  the  language  of  the 
stetute  and  the  legisktive  history  that ' 
there  are  three  functional  purposes  for 
the  EPCRA  section  313  reporting 
program:  (1)  To  provide  a  complete 
profile  of  the  disposition  of  toxic 
chemicals  through  reporting  of  toxic 
chemical  releases  and  waste 
management  activities;  (2)  to  compile 
such  information  into  a  broad-based 
national  date  base  for  use  in 
determining  the  success  of 
environmental  programs;  and  (3)  to 
ensure  that  the  public  has  easy  access, 
in  an  understandable  format  to  the  date 
base  and  raw  information  (see  61  FR 
33593).  Neither  EPCRA  section  313(h) 
nor  its  legisfative  history  indicates  that 
the  purpose  of  EPCRA  section  313  is  for 
the  federal  govwnment  to  collect  only 
that  information  from  only  that  sector  of 
industry  that  releases  EPOIA  section 
313  toxic  chemicals  such  that  from  the 
federal  government's  perspective,  there 
is  significant  local  human  exposure  and 
human  risk  from  those  releases. 
Therefore.  EPA  does  not  believe  that 
EPCRA  section  313(bMl)(B)  requires  a 
detomination  of  the  potential  for 
significant  exposures  or  risk  to  the  local 
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human  population  &om  the  release  of 
toxic  chemicals  &om  facilities  within 
candidate  industries. 

Federal  and  local  perspectives  on 
what  may  be  an  acceptable  risk  are 
likely  to  be  very  different.  The  roles  of 
local  government  and  the  federal 
government  differ  significantly  in  terms 
of  ensuring  environmental  quality.  In 
passing  EPCRA,  Congress  determined 
that  it  is  for  the  public  to  take  the 
information  reported  on  the  use  and 
releases  and  other  waste  management  of 
toxic  chemicals,  and  to  determine 
whether  there  is  a  need  for  any  response 
given  other  factors,  such  as  economic 
and  environmental  conditions,  or 
particularly  vulnerable  human  or 
ecological  populations.  Congress  did  not 
intend  the  federal  government  to 
consider  these  local  foctors  prior  to 
determining  whether  certain 
information  should  be  made  available  to 
the  public,  or  prior  to  determining 
whether  an  industry  group  should  be 
added. 

Moreover,  while  human  exposure  and 
risk  may  be  viewed  by  some  as  the  focus 
of  EPCRA  section  313,  they  were  not 
Congress'  sole  concern  in  enacting  that 
section.  EPA  believes  that 
environmental  considerations  are  also 
important.  That  Congress  looked  beyond 
hiunan  exposures  and  risks  when 
enacting  EPCRA  section  313  is  amply 
demonstrated  by  the  fact  that  chemicals 
can  be  included  on  the  EPCRA  section 
313  list  based  on  environmental  effects 
alone. 

Some  commenters  argue  that 
reporting  by  a  candidate  industry  is  not 
relevant  to  EPCRA  section  313  if 
reporting  will  lead  the  local  public  to 
conclude  that  a  particularly  successful 
environmental  program,  such  as  a 
pollution  prevention  effort,  is  in  fact  not 
successful.  EPA  disagries  with  the 
conclusion  that  the  local  public 
necessarily  will  be  misled  by  having 
access  to  the  information  reported  on 
TRI.  Misuse  or  misinterpretation  of 
information  does  not  mean  that  the 
basis  for  collecting  the  information  is 
invahd.  EPA  believes  that  the 
appropriate  solution  to  this  issue  for  TRI 
is  education  and  outreach,  rather  than  a 
decision  not  to  include  an  otherwise 
eligible  industry  group  on  TRI.  As 
discussed  in  Unit  V.I.2.  of  this 
preamble,  EPA  has  taken  steps  and 
continues  to  take  aggressive  measures  to 
assure  that  the  information  reported  is 
unbiased  and  is  communicated  in  a 
responsible  manner.  Moreover,  while 
EPA  agrees  that  compilation  of  the 
information  required  to  be  reported  on 
TRI  is,  in  |>art,  a  valuable  tool  for  use 
by  the  federal  government  for  measuring 
the  success  of  its  environmental 


programs.  EPA  believes  that  the  public 
should  have  the  opportunity  to  disagree 
with  the  federal  government's 
assessments  of  its  own  environmental 
programs,  or  with  the  federal  or  state 
government's  standards  established 
under  those  programs.  Information 
provided  on  TRI  allows  for  broader 
public  involvement  on  such  issues. 

Some  commenters  conclude  that 
where  there  is  limited  existing 
knowledge  of  the  constituents  of  the 
materials  handled  by  facilities  within  a 
candidate  industry  group,  and 
estimation  is  infeasible  or  inconsistently 
applied,  reporting  by  the  candidate 
industry  is  not  relevant  to  EPCRA 
section  313  because  it  is  not  likely  to 
provide  meaningful  data.  EPA 
recognizes  that  EPCRA  section  313  does 
not  require  reporting  to  be  based  on 
actual  monitoring  where  such 
monitoring  is  not  already  required 
under  other  provisions  of  law.  See 
EPCRA  section  313(g).  Further,  EPCRA 
permits  reports  to  be  based  on  readily 
available  monitoring  information  or, 
where  monitoring  data  are  not  readily 
available,  on  reasonable  estimates.  EPA 
agrees  that  the  legislative  history  shows 
that  reporting  based  on  estimation  was 
permitted  to  alleviate  burdens  that 
might  be  imposed  by  monitoring 
requirements.  However,  EPA  believes 
that  Congress  recognized  that  while 
reporting  based  on  estimation  is  not  as 
exact  as  reporting  based  on  monitoring, 
estimation  can  result  in  information  that 
is  usehil  to  the  public.  Otherwise,  one 
would  have  to  conclude  that  Congress 
knowingly  required  industries  to  report 
information  that  was  not  possible  to 
develop  or  that  was  not  useful  for  the 
purposes  outlined  in  EPCRA  section 
313(h).  Specific  comments  on  this  issue 
particular  to  each  industry  added  are 
addressed  in  the  industry-specific 
responses  to  comments. 

Other  commenters  argue  that  where 
reporting  from  the  cancUdate  industry  is 
not  likely  to  assist  in  the  preparation  of 
emergency  plans  or  to  result  in 
reporting  of  emergency  releases, 
addition  of  the  candidate  industry  is  not 
relevant  to  the  purposes  of  EPCRA 
section  313.  Others  argue  that  the 
information  reported  by  the  added 
industries  is  likely  to  overwhelm  the 
local  emergency  officials.  EPA  disagrees 
with  these  comments.  EPCRA  section 
313  is  concerned  with  the  public's  right 
to  know  about  the  use,  management, 
and  disposition  of  toxic  chemicals. 
Separate  provisions.  EPCRA  sections 
311  and  312,  42  U.S.C.  11021  and 
11022,  are  intended  to  address  a 
community's  preparedness  for 
emergencies  resulting  from  accidental 
releases  of  hazardous  chemicals.  While 


section  313  data  can  be  used  to 
complement  sections  311  and  312  data 
to  provide  a  more  comprehensive 
understanding,  TRI  was  designed  to 
stand  alone.  The  information  reported 
on  TRI  is  available  to  the  public,  and 
thus,  is  available  to  the  local  emergency 
officials.  However,  it  is  not  directly 
reported  to  such  officials  and  therefore 
is  not  likely  to  overwhelm  them  with 
information  not  relevant  to  accidental 
releases. 

Finally,  several  commenters  argue 
that  unless  a  specific  activity  involving 
a  toxic  chemical  by  the  candidate 
industry  group  is  specifically  identified 
within  the  statutory  definitions  of 
"manufactiiring"  or  "processing," 
Congress  did  not  intend  to  require 
reporting  from  that  industry  group. 
Specifically,  the  mining  conununity 
commented  that  Congress  did  not 
consider  ore  extraction  or  beneficiation 
to  be  within  the  statutory  definitions  of 
"manufacture"  or  "process." 
Commenters  believe  that  Congress  was 
aware  of  differences  betweeii  the  terms 
extraction  and  beneficiation,  and 
"manufacturing"  and  "processing,"  and 
would  have  added  extraction  and 
beneficiation  activities  to  the  definitions 
of  either  "manufacturing"  or 
"processing"  if  it  meant  them  to  be 
included.  Commenters  conclude  that 
the  non-inclusion  of  these  terms  is 
evidence  of  Congress'  plain  intent  not  to 
sub)ect  SIC  code  10  to  reporting. 

EPA  disagrees  with  conunenters' 
reading  of  congressional  intent  because 
first,  for  an  industry  group  to  be  added 
to  the  EPCRA  section  313  list,  activities 
at  facilities  in  that  group  may  fall  within 
the  statutory  definitions  of  either 
"manufacture"  or  "process"  or  within 
"otherwise  use,"  which  EPA  believes  is 
a  broad  category  of  additional 
industries.  EPA  also  disagrees  with 
commenters'  specific  conclusion  that 
because  the  definitions  of 
"manufacture"  and  "process"  as  they  , 
appear  in  the  statute  do  not  expressly 
contain  the  words  beneficiation  or 
extraction  that  Congress  specifically 
intended  to  exclude  the  mining  industry 
from  any  EPCRA  section  313  reptorting 
requirement.  Again,  legislative  history 
does  not  support  this  interpretation  of 
the  statute.  Nor  do  the  commenters 
point  to  any  general  riiles  of  statutory 
construction  that  would  support  their 
interpretation.  In  other  sections  of 
EPCRA,  where  Congress  intended  to 
exempt  a  particular  activity,  it  did  so 
expressly,  for  example,  in  providing  an 
exemption  for  the  transportation  and 
distribution  of  natural  gas  in  section  327 
of  EPCRA.  42  U.S.C.  11047.  Had 
Congress  intended  to  exclude  mining 
activities.  EPA  believes  it  is  reasonable 


to  conclude  that  Congress  would  have 
expressly  provided  such  an  exemption. 
In  the  absence  of  such  exemptions,  EPA 
believes  that  Congress  intended  the 
phrase  "manufacture,  process,  or 
otherwise  use"  of  toxic  chemicals  to 
encompass  a  broad  scope  of  activities 
involving  toxic  chemicals,  the  reporting 
of  which  would  be  relevant  to  the 
public-information  purposes  of  section 
313. 

B.  Screening  Process  for  Candidate 
Industries 

The  screening  analysis  used  by  EPA 
to  identify  candidate  industries  for  this 
rulemaking  consisted  of  several 
procedures  used  to  prioritize  and  focus 
on  those  industries  whose  potential 
addition  to  EPCRA  section  313  would 
most  likely  result  in  significant 
environmental  and  public  information 
benefits.  This  analysis  was  not  used  to 
select  industries  for  addition,  but  was 
used  to  help  organize  and  evaluate 
potentially  significant  chemical  iises. 
and  to  idoitify  and  prioritize  industry 
groups  that  warranted  further 
consideration.  Further  details  of  the 
screening  process  are  included  in  Unit 
ILC.  of  tbis  preamble  and  in  the 
proposed  nde. 

Commenters  raised  a  number  of  issues 
regarding  EPA's  screening  process. 
Although  EPA  has  responded  to  these 
comments,  it  is  important  to  note  that 
the  screening  process  itself  was  not  a 
part  of  this  luliamaking.  but  was  a 
process  used  to  identify  candidate 
industry  groups  for  further 
consideration  in  this  rulemaking. 

Several  commenters  raised  a  variety 
of  issues  and  concerns  related  to  EPA's 
use  of  data  collected  under  existing 
regulatory  programs.  These  comments 
ranged  from  an  assertion  that  the  data 
collected  in  these  systems  and  the 
manner  in  which  the  data  were 
summarized  are  entirely  inapi»opriate 
for  EPA's  TRI  industry  screening  and 
selection  processes,  to  the  view  that 
these  data  systems  already  provide 
information  equivalent  to  ITU.  so  that 
extension  of  EPCRA  section  313 
reporting  requirements  to  these 
industries  is  redundant  and 
unnecessary. 

One  commenter  disagreed  with  EPA's 
determination  that  "the  methodologies 
used  to  develop  the  volume  data  were 
applied  consistently  across  industries 
reporting  within  each  system...(which] 
allows  a  relative  comparison  among 
industries"  (Re£  10),  based  on  EPA's 
statranent  in  the  screening  document 
that  each  of  the  data  systems  used 
contain  biases  and  lixnitations.  The 
commenter  stated  that  there  is  no  reason 
to  believe  that  the  biases  and  limitations 


that  EPA  describes  will  have  consistent 
impacts  across  the  industries  being 
evaluated.  The  conunenter  further 
contends  that  EPA  "is  simply 
dismissing  these  very  serious  problems 
with  the  data  systems  by  saying  that  the 
systems  are  only  being  used  to 
extrapolate  data  for  relative 
comparisons  [and  that  this  approach] 
overlooks  this  fundamental  problem 
with  using  these  data  systems  to 
estimate  releases  of  TRI  chemicals." 

Based  on  many  of  the  comments,  it  is 
evident  that  the  commenters  had 
confused  EPA's  use  in  the  screening 
process  of  the  data  from  other  regulatory 
programs  with  the  bases  for  EPA's 
detonnination  that  candidate  industries 
met  the  statutory  standard  for  addition. 
EPA  did  not  use  the  data  extracted  from 
other  regulatory  programs  in  the 
screening  process  to  project  the  amounts 
of  EPCRA  section  313  chemicals 
"released."  or  to  determine  whether 
candidate  industry  groups  met  the 
statutory  standard  for  addition.  As  EPA 
stated  in  the  screening  docxunent,  "[it] 
does  not  necessarily  believe  that  the 
data  contained  in  these  systems  equate 
to  the  information  on  amounts  of  toxic 
chemicals  managed  by  facilities  as  that 
reported  under  section  313"  (Rel  10). 
Rather,  "data  contained  in  these  83rstems 
can  be  used  as  indicators  of  which  ' 
industries  are  routinely  involved  with 
EPCRA  section  313  chemicals,"  Id.,  and 
to  evaluate  the  degree  to  which 
reporting  would  be  expected  to  occur. 
EPA  used  those  data  only  for  those 
purposes.  The  "relative  comparison" 
citml  by  the  commenter  was  limited  to 
an  evaluation  of  which  industries  may 
or  may  not  routinely  handle  section  313 
chemicals,  based  on  indications  of 
chemical  associations  developed  from 
the  data  systems.  EPA  believes  that  its 
use  of  the  data  systems  from  other 
regulatory  programs  was  valid  for  this 
purpose.  EPA  has  provided  responses, 
in  the  Response  to  Comments  document 
(ReC,  15).  to  the  m^r  issues  raised  by 
commenten  regarding  specifics 
involved  with  the  use  of  data  extracted 
from  other  regulatory  programs. 

Some  of  the  comments  received 
focused  on  the  ranking  model  that  was 
devefoped  to  screen  candidate  industry 
groups.  Specifically  one  commenter 
questioned  EPA's  use  of  the  model  in 
identifying  candidate  industries  and 
based  on  results  generated  by  the 
ranking  model,  questioned  EPA's 
decision  to  include  particular  industries 
in  the  proposal.  In  particular,  the 
conunenter  questioned  why  some 
industries,  such  as  some  of  the  4-digit 
SIC  codes  in  the  metal  mining  industry, 
are  being  added  when  they  ^ipeared 


lower  in  rank  compared  to  other 
industries  that  are  not  being  added. 

In  the  proposed  rule.  EPA  did  not 
base  its  determination  that  individual 
industries  met  the  statutory  standard  for 
addition  on  the  ranking  model  results. 
Many  of  the  industries  that  appeared  to 
be  ranked  higher  than  some  other 
industries  were  screened  out  for  a 
variety  of  reasons,  such  as  a  lack  of 
information  to  adequately  determine 
whether  the  industry  conducts  activities 
that  would  be  reportable  on  the  TRL 
The  ranking  model  was  one  method 
used  as  part  of  the  screening  process  to 
identify  the  candidate  industries  that 
would  be  further  considered  for 
addition  to  the  TRI  program.  Industries 
which  were  not  proposed  for  one  of  the 
above  mentioned  reasons  may  be 
included  in  foture  EPCRA  expansion 
activities. 

A  number  of  commenters  stated  that 
they  believe  that  TRI-like  information 
alrmdy  exists  and  EPA  should  focus  its 
efibrts  on  making  those  data  available. 
EPA  expended  a  significant  amount  of 
resources  in  extracting  and  evaluating 
the  data  from  existing  data  bases  for 
purposes  of  their  use  in  the  screening 
analysis.  EPA's  experience  with  these 
data,  along  mth  many  of  the  other 
comments  received,  reinforce  EPA's 
belief  that  data  equivalent  to  TRI  data 
do  not  currentiy  exist  for  the  new 
industry  sectms  and  that  the  extension 
of  TRI  to  these  industries  is  necessary  to 
provide  the  public  greater  access  to 
information  on  the  use.  management, 
and  disposition  of  chemicals  witiiin 
their  communities. 

A  few  commenters  stated  that  EPA 
failed  to  evaluate  information  collected 
by  states  in  the  analjrses  supporting  this 
rulemaking.  Another  commenter 
asserted  that  EPA  fiuled  to  take 
advantage  of  experioice  gained  by  those 
states  that  have  expanded  their  TRI-like 
programs.  EPA  disagrees  with  these 
comments.  Generally,  the  conunentras 
failed  to  *ii«Hngiii«h  between  anafysas 
EPA  conducted  as  part  of  the  screening 
'  used  to  identify  potential  candidate 
industries  and  the  "selection  factors" 
and  information  on  which  EPA  relied  to 
determine  whether  candidate  industries 
met  the  statutory  standard  for  addition. 
The  extent  to  which  EPA  relied  on  state 
data  to  support  the  addition  of 
individual  industries  is  addressed  in  the 
industry  specific-sections  of  this  notice 
and  the  Bespmtm  to  Comments 
docummt  (Ret  15).  What  follows 
below,  is  an  explanation  of  the  extant  to 
which  EPA  relied  on  state  taoptaieaoe  in 
ita  screening  analyses  and  in  appl3ring 
ita  selection  fiacton. 

The  Agency  has  followed  doaely  the 
activitiaa  of  Maasachuaetts.  Minnasota. 
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and  Arizona  in  their  expansion  of  their 
state  right-to-know  programs.  Some  of 
the  experience  gained  by  these  states 
was  determined  to  be  relevant  to  the 
federal  right- to- know  program,  and  in 
those  instances  the  information  was 
either  considered  during  the  screening, 
or  was  taken  into  account  when  EPA 
applied  its  selection  factors.  However, 
for  both  purposes,  EPA  often  found  the 
type  of  information  generated  or 
evaluated  by  state  activities  to  be 
limited  in  scope,  or  more  relevant  to 
considering  specific  facilities  for 
addition  pursuant  to  EPCRA  section 
313(b)(2). 

For  example,  Minnesota's  Emergency 
Response  Commission  (MERC)  used  the 
following  criteria  to  make  industry 
additions  to  their  program:  (1)  Number 
of  hcilities  in  industry;  (2)  percent  of 
facilities  in  SIC  code  that  would  likely 
report;  (3)  number  of  toxic  chemicals  in 
reportable  quantities;  (4)  amount  of 
releases  and  transfers;  and  (5)  technical 
difficulty  in  reporting  (Ref.  3).  EPA 
evaluated  each  of  the  criteria  used  by 
MERC  and  considered  several  of  them 
during  the  screening.  EPA  also 
considered  these  state  criteria  when 
identifying  factors  that  it  would 
consider  in  this  rulemaking  to 
determine  whether  candidate  industries 
met  the  EPCRA  section  313(b)(1)(B) 
standard  for  addition.  (See  Unit  V.C.  of 
this  preamble  for  a  discussion  of  EPA's 
consideration  of  the  selection  Cactors 
used  in  this  rulemaking).  EPA  did  not 
use  element  one,  the  number  of  facilities 
in  the  industry.  EPA  does  not  believe 
that  such  a  consideration  is  appropriate 
for  a  (wogram  designed  to  address  local 
information  needs;  the  number  of  total 
facilities  nationwide  within  a  particular 
industry  group  may  not  be  relevant  to  a 
community  in  which  a  particular 
fiKdlity  or  cluster  of  facilities  is  located. 
The  second  element  used  by  MERC, 
percent  of  tMnlities  in  SIC  code  likely  to 
repoct.  was  included  during  EPA's 
screening  analysis,  and  its  association 
wdth  EPA's  selection  factors  is  discussed 
in  Unit  V.C  of  this  preamble.  The 
number  of  toxic  ch«nicals  in  reportable 
quantities,  the  third  element  MERC 
evaluated,  was  considered  in  the 
ranking  model  as  pert  of  the  screening 
process.  For  example,  as  described  in 
Develofunent  of  SIC  Candidates 
Screening  Document  (Ref.  10),  a 
significant  element  in  the  ranking  model 
was  composed  of  instances  where 
fiscilities  were  matched  with  toxic 
chemicals  which  are  carcinogens  as 
defined  in  29  CFR  1910.1200(dK4).  The 
fourth  element,  amount  of  releases  and 
transfers,  is  information  that  EPA 
believes  is  not  readily  available 


nationally  in  a  form  comparable  to  TRI 
data;  however,  to  the  extent  appropriate, 
EPA  used  existing  information  on 
permitted  emissions  to  evaluate  the 
potential  association  of  industries  with 
EPCRA  section  313  toxic  chemicals  for 
purposes  of  screening  for  candidate 
industries.  Fiuther  discussion  is 
provided  in  the  Response  to  Comments 
document  (Ref.  15).  The  fifth  and  last 
element  considered  by  MERC  was  the 
technical  difficulty  posed  by  unique 
circumstances  in  reporting  TRI  type 
information.  EPA  did  not  use  this 
element  as  part  of  the  screening  process 
but  did  consider  it  in  subsequent 
assessment  activities  prior  to  selecting 
industries  for  inclusion  in  the  proposed 
rule. 

EPA  received  several  comments  on  its 
application  of  "additional 
considerations"  to  industries  listed  as 
candidate  industries  as  a  result  of  the 
screening  process.  A  number  of  these 
comments  took  issue  with  EPA's  use  of 
these  additional  considerations  to  limit 
the  candidate  industries  considered  for 
inclusion  in  the  proposal.  EPA  did  not 
apply  the  additional  considerations  as 
selection  fiEKitors.  Rather,  these 
considerations  represent  several  issues 
EPA  continued  to  address  for  particular 
industry  groups,  while  it  proceeded 
with  the  rulemaking  for  the  remaining 
candidate  industries.  Some  of  these 
considerations  are  addressed  further  in 
Unit  V.H.  of  this  preamble,  relating  to 
specific  industries  and  in  the  Response 
to  Comments  document  (Rel  15). 

C.  Application  of  Statutory  Standard 

As  discussed  in  Unit  III.B.  of  the 
preamble  to  the  proposed  rule  (see  61 
PR  33593-95),  EPA's  interpreUtion  of  ito 
authority  to  add  industrial  groups  to  the 
TRI  program  under  EPCRA  section 
313(bXl)(B)  led  the  Agency  to  develop 
three  primary  factors  that  it  believes  to 
be  suitable  for  use  in  this  rulemaking  to 
determine  whether  to  add  particular 
candidate  industries.  Those  factors 
consist  of:  (1)  Whether  one  or  more 
listed  toxic  chemicals  are  reasonably 
anticipated  to  be  present  at  facilities  in 
that  industry  (chemical  factor);  (2) 
whether  facilities  within  the  candidate 
industry  group  "manufacture," 
"process,"  or  "otherwise  use"  EPCRA 
section  313  listed  toxic  chemicals 
(activity  factor);  and  (3)  whether 
addition  of  facilities  within  the 
candidate  industry  group  reesonably 
can  be  anticipated  to  increase  the 
information  made  available  pursuant  to 
EPCRA  section  313  or  to  otherwise 
further  the  purposes  of  EPCRA  section 
313  (information  factor).  EPA  interprets 
section  313(b)(1)(B)  as  authorizing  the 
Agency  to  add  industries  where 


including  them  in  the  TRI  program 
would  advance  the  public-information 
purposes  of  that  program  (See  Unit  II.D. 
and  V.A.  of  this  preamble  for  further 
discussion),  and  EPA  believes  that  the 
selection  factors  developed  for  this 
rulemaking  help  ensiue  that  the 
industries  selected  for  inclusion  in  the 
program  will  in  fact  further  the 
purposes  of  section  313.  Identifying 
facilities  that  are  known  to  handle  listed 
section  313  toxic  chemicals  on  a  routine 
basis  (chemical  factor),  makes  it  likely 
that  a  candidate  industry  might  have 
reportable  information.  Determining 
that  facilities  routinely  conduct 
activities  that  meet  the  definitions  of 
"manufacture,"  "process,"  or 
"otherwise  use"  under  section  313 
(activity  factor)  serves  to  increase  the 
likelihood  that  facilities  within  an 
industry  group  are  involved  with  listed 
toxic  chemicals  is  likely  to  result  in 
their  reporting  to  TRI.  Finally,  the 
information  factor  takes  into  account 
more  specific  details  regarding  the 
nature  of  each  industry's  activities 
involving  listed  chemicals,  to  evaluate 
their  likelihood  of  reporting  information 
that  will  serve  the  purposes  of  the 
statute. 

A  number  of  comments  were  received 
that  took  issue  with  EPA's  development 
and  application  of  the  factors  used  to 
select  the  industries  for  addition  to 
EPCRA  section  313.  Some  commenters 
criticized  EPA's  selection  factors,  stating 
that  they  are  not  relevant  to  section  313 
and  its  purposes.  Two  commenters 
stated,  "[the]  three  criteria  (selected  by 
EPA]  embody  the  position  that  there  are 
no  liimts  to  its  autiiority  to  add  to  the 
list  of  industries."  Similarly,  a  third 
conunenter  asserted  that  the  criteria 
appear  to  be  too  broad  with  littie  detail 
in  explaining  why  they  were  chosen.  A 
number  of  other  commenters  stated  that 
EPA's  methodology  and  selection 
criteria  are  flawedT artificial, 
meaningless,  and/or  inconsistent  vrith 
legislative  history  and  depart  from  the 
purposes  of  the  statute,  as  well  as  being 
inappropriately  and  arbitrarily  applied. 
At  the  same  time.  EPA  received  a 
number  of  comments  that  challenged 
the  use  of  any  factors,  asserting  that 
instead  of  adding  individual  industrial 
groups  EPA  shoidd  require  any  fiKdlity 
exceeding  the  thresholds  to  comply 
with  the  EPCRA  section  313  reporting 
requirements. 

kPA  disagrees  that  its  selection  fiactcws 
"embody  the  position  that  there  are  no 
limits  to  its  authority  to  add  to  the  list 
of  industries."  or  otherwise  conflict 
with  its  statutory  authmity.  As 
discussed  in  Unit  V.A..  EPA  believes 
that  its  authority  to  add  industries  is 
Inoad  but  not  unlimited.  Consequently, 


EPA's  factors  are  intended  to  guide 
EPA's  exercise  of  discaetion  to  ensure 
that  its  decision  is  reasonable,  and 
limited  to  adding  industries  whose 
addition  serves  to  further  the  purposes 
of  EPCRA  section  313.  but  not  to  limit 
or  otherwise  restrict  EPA't  ability  to  add 
industry  sectOTs  beyond  the  statutory 
language.  The  selection  factors  used  by 
EPA  were  used  to  limit  additions  to 
only  those  industry  groups  or  specific 
fiacUities  that  are  l^ly  to  provide 
information  relevant  to  purposes  served 
by  EPCRA  section  313.  In  addition,  as 
discussed  in  both  the  preamble  to  the 
proposed  rule  at  61  FR  33592-33595. 
and  in  this  document  in  Unit  VA..  EPA 
disagrees  that  EPA's  selection  factors  are 
in  any  way  inconsistent  with  the 
legislative  history.  EPA  also  disagrees 
that  it  inappropriately  or  arbitrarily 
applied  its  selection  factors.  Where 
commenters  raised  issues  with  regard  to 
the  application  of  the  selection  factors 
to  particular  industries.  EPA  has 
responded  in  the  specific  industry 
section  of  the  Response  to  Comments 
dociunent  (Ref.  15). 

One  conunenter  stated  that  the 
approach  used  for  determining  the 
presence  of  EPCRA  section  313  toxic 
chemicals  at  candidate  facilities  is 
flawed  because  of  questions  about  the 
reliability  of  data  bases  used  for  EPCRA 
section  313  taodc  chemical  release 
estimates.  As  noted  above  in  Unit  ILC 
and  V.B.  of  this  preamble,  the  three 
primary  data  bases  (AIRS.  BRS.  and 
PCS)  were  used  in  the  screening  process 
to  identify  which  industries  may 
routinely  manage  EPCRA  section  313 
toxic  rhwipirala-  They  were  not  used  to 
project  an  indtistry  group's  amount  of 
toxic  chemical  releases  or  in  any  other 
way  to  determine,  during  the  industry 
selection  process,  whether  candidate 
industries  met  the  EPCRA  standard  fw 
addition.  The  information  supporting 
EPA's  evaluation  of  the  chemical  factor 
was  taken  from  the  industry  process 
information  contained  in  the  industry 
profiles  and  economic  analysis,  each  of 
which  contains  numerotis  additional 
refarences.  EPA's  use  of  AIRS  data  in  its 
economic  analysis  is  discussed  in  the 
Economic  Analysis  (Ref.  12)  and 
Response  to  Comments  docimient  (ReL 
15). 

Several  other  commenters  stated  that 
EPA's  activity  factor  should  be  modified 
to  include  the  manner  in  which 
industries  manage  EPCRA  section  313 
toxic  chemicals  in  relation  to  how  such 
rhamimU  are  managed  within  the 
manufacturing  sector.  These 
commenters  asserted  that  the 
"manufacturing,"  "processing."  or 
"othenwise  use"  activities  conducted  by 
indtistries  to  be  added  must  be  similar 


to  those  conducted  by  facilities  within 
the  manufacturing  sector.  EPA  does  not 
believe  that  Congress  intended  to 
confine  the  TRI  program  to  industries 
which  handle  toodc  chemicals  in  the 
same  ways  as  the  ^^anufil^t^lring  sector 
because,  among  other  reasons.  Congress 
itself  applied  the  program  to  the 
maniifartiiring  sector  and  then 
authorized  EPA  to  apply  the  program  to 
additional  sectors.  "Hiis  issue  is 
discussed  further  in  Unit  V.A.  of  this 
preamble.  Therefore,  as  discussed  in 
Unit  III.B.2.  of  the  preamble  to  the 
proposed  rule,  EPA  applied  the  activity 
factor  to  determine  whethm  facilities  in 
each  candidate  industry  "manu&cture." 
"process,"  or  "otherwise  use"  listed 
toxic  chranicals.  as  those  terms  are 
defined  in  the  statute  and  EPA 
regulations  and  guidance. 

Another  conunenter  suggested  that 
EPA  expand  the  third  factor 
(information)  to  include  additional 
considerations:  (1)  That  the  information 
is  othnwise  unavailable  or  less 
accessible  to  the  public  or  government, 
and  (2)  that  the  information  provided 
has  practical  utility  such  as  allowing 
agencies  to  properly  plan  for  and 
respond  to  emergencies  and  understand 
risks  associated  with  activities 
conducted  at  a  particular  fiadlify. 

EPA  is  required  by  regulations  issued 
to  implement  the  Papeiwoiic  Reduction 
Act  (PRA)  to  certify  that  the  information 
to  be  reported  pursuant  to  this  rule  will 
have  practical  utility  and  that  it  Mrill  not 
be  duplicative.  Consequently.  EPA 
believes  that  including  such 
considerations  as  selection  factors 
would  not  provide  any  additional 
information.  EPA  has  addressed  the 
extent  to  which  the  information  that 
will  be  reported  under  this  rule  is 
otherwise  unavailable  or  less  accessible 
to  the  public  or  government  and  has 
practical  utility  in  Unit  VJ.1.  of  this 
preamble. 

Several  other  oommoiters  suggested 
that  prior  to  adding  an  industry  group. 
EPA  make  a  determination  as  to  the 
amounts  of  chemicals  that  are 
anticipated  to  be  reported  as  released  or 
otherwise  generated  or  handled  by  that 
industry.  EPA  generally  does  not  have 
available  to  it  this  type  of  information 
for  industry  groups  iu)t  currently 
reporting  to  TRI.  Moreover.  EPA  does 
not  believe  that  this  is  a  factor  that  is 
appropriate  for  selecting  industry 
groups.  During  the  analyses  conducted 
for  this  rulemaking.  EPA  went  to 
considerable  lengths  in  attempting  to 
determine  amoimts  of  toxic  chemicals 
that  might  be  released  or  otherwise 
managed  by  fiacilities  not  currently 
reporting  imder  EPCRA  section  313.  As 
discussed  elsewdiere  in  this  praamble. 


EPA  believes  that  this  t3rpe  of 
information  is  generally  not  readify 
available  for  the  industries  being  added, 
and  that  efforts  to  estimate  it  may  result 
in  potentially  significant  errors  and  are 
typically  met  with  criticism.  As  a  result, 
EPA  selected  industry  groups  by  using 
available  information  to  identify 
industries  that  are  likely  to  manage 
listed  chemicals  in  a  report^le  manner, 
such  that  addition  of  those  groiqw 
wotild  most  likely  further  the  purposes 
of  pialring  TRI  dflia  available.  As 
discussed  in  Unit  VIL  of  this  preamble, 
EPA  will  initiate  an  intmsive 
stakeholder  process  to  comprriiensively 
evaluate  the  current  reporting  forms  aiul 
reporting  practices. 

Severd  commenters  suggest  that  EPA 
consider  risk  or  the  level  of  ejqKMure  in 
adding  industries  to  EPCRA  section  313. 
Among  such  comments  vren  those 
steting  that  TRI  must  inform  the  public 
whether  toxic  chemical  releases  pose  a 
threat  to  the  public  and  not  simply 
present  the  public  with  unqualified  and 
misleading  information.  EPA  believes 
that  a  risk-based  approach  to  EPCRA 
section  313  reporting  is  at  odds  with  the 
basic  premise  of  EPCRA  section  313, 
which  is  to  get  information  about  the 
use.  disposition,  and  management  of 
toxic  chismicals  into  the  public  domain, 
enabling  the  users  of  this  information  to 
evaluate  the  information  and  draw  their 
own  conclusions  about  risk.  This  is 
discussed  further  in  Unit  V. A.  of  this 
preamble.  EPA  is  sensitive  to  industry's 
concern  about  the  TRI  date  being 
misimderstood  or  misused,  and  will  be 
continuing  ite  separate  efforts  to 
promote  better  tmderstanding  and 
appropriate  use  of  this  information. 

One  conunenter  believes  that  the 
burden  of  reporting  should  be  a 
criterion  in  selecting  industry 
categories.  This  commenter  also  steted 
that  EPA  should  considn  not  only  costs 
to  facilities  to  report,  but  the  nun^wr  of 
smaU  businesses  in  the  industry  and  the 
capability  of  facilities  to  report  This 
commenter  further  claimed  that 
Executive  Order  12866  requires  EPA  to 
incorporate  costs  and  related  fiactors  in 
the  selection  criteria. 

EPA  is  separately  required  to  consider 
anticipated  regulatory  impacts  and  costs 
under  Executive  Order  12866,  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  (Pub.  L.  104-4).  and  the 
R^ulatory  Flexibility  Act  QIFA)  (5 
U.S.C  601  et  seq.).  EPA  takes  voy 
seriously  its  obligations  to  consider 
costs  and  impacts  on  small  entities. 
EPA's  evaluation  of  informational 
considerations  took  into  account,  among 
other  things,  the  capability  of  fiacilities 
in  each  candidate  industry  to  report 
meaningful  information  tmder  TRL  EPA 
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believes  that  it  has  met  its  obligatioiis 
under  these  and  other  separate 
provisions  in  this  action.  The  Agency 
also  considers  it  important  to  note  that 
the  size  of  a  business  does  not 
necessarily  correspond  to  its  impacts  on 
public  health  or  the  environment,  or  the 
relevance  in  reporting  by  that  entity. 
However,  in  this  action,  EPA  has  dcMte 
its  best  to  balance  the  need  for  public 
information  with  the  circumstances  of 
small  businesses  and  their  ^ility  to 
meet  EPCRA  secticm  313  reporting 
requirements.  These  matters  are 
discussed  further  in  Unit  V.L4.  of  this 
preamble  and  in  the  Economic  Analyus 
(Ref  12). 

In  contrast  to  comments  received  from 
industry,  some  members  of  the 
environmental  community  commented 
that  EPA  is  being  too  confining  in 
expanding  the  TRI  program  on  an 
industry  group  by  industry  group  basis, 
which  lixoits  the  expansion  of  public 
information  to  slow  and  incremental 
steps.  These  commenters  assert  that 
EPA  should  abandon  the  process  of 
adding  individual  industry  groups,  and 
should  in«twri  require  any  facility 
exceeding  the  EPCRA  section  313 
fep<»ting  thresholds  to  comply  writh 
current  reporting  requirements,  while 
steadily  lowering  the  reporting 
thresholds  over  time.  EPA  believes  there 
are  a  number  of  practical  problems  with 
the  commenters'  suggestion.  Section  313 
requires  that  in  order  for  a  facility  to  be 
required  to  report,  the  facility  must  be 
in  an  SIC  code  that  is  subject  to  the 
reporting  requirements.  Section  313(b) 
lays  out  separate  standards  for  adding 
additional  SIC  codes  and  particular 
facilities:  in  addition,  EPA  can  only 
proceed  by  rulemaking. 

Aside  from  the  fiurt  that  EPA  lacks  the 
resources  to  make  the  findings  for  all 
facilities  or  SIC  codes  in  a  single  rule, 
EPA  believes  that  it  is  important  to 
expand  the  section  313  program  in  an 
orderly  manner  to  ensure  that  the 
statutory  requirements  are  met  It  may 
not  be  appropriate  or  relevant  to  add  all 
industry  groups  or  facilities.  Further, 
EPA  believes  it  important  to  expand  the 
section  313  program  in  an  orderly 
manner  to  optimize  the  information 
previously  collected  by  TRI.  EPA 
believes  that  incremental  additions  may 
provide  greater  continuity  to  the  wealth 
of  information  maintained  and  made 
available  in  TRI.  Therefore,  in  this 
action  EPA  sought  to  add  industries  that 
are  likely  to  provide  relevant  section 
313  information  on  a  range  of  activities 
and  from  a  variety  of  industry  groups 
related  to  manufacturing. 


D.  First  Yaar't  Reporting  and  Effective 
Date 

A  number  of  commenters  have 
suggested  that  EPA  delay  or  defer 
reporting  for  at  least  1  full  calendar 
year,  while  others  have  suggested  that  2 
3fears  would  be  more  appropriate.  These 
coBunenters  are  concerned  about 
adeqiiata  time  to  familiarize  tkeaaselves 
with  the  EPCRA  section  313  reporting 
requireBBents;  a  perceived  lack  of 
outreach  on  EPA's  part;  and  pending 
industry  studies  which  may  provide 
more  information  on  toxic  releases. 

Q>A  has  reviewed  and  evaliiated  each 
of  these  comments  and  believes  that 
delaying  the  first  year's  repotting  has 
merit.  Thus,  EPA  believes  that  it  is 
appropriate  to  make  the  requirements  of 
this  rule  effective  on  January  1, 19M.  for 
reports  due  on  or  before  July  1, 1999. 
EPA  believes  that  the  regulated 
community,  EPA,  and  the  states  require 
time  to  understand  and  prepare  for 
implementing  this  change.  The 
regulated  community  will  need  an 
opportimity  to  become  fully  aware  of 
these  new  requirements  and  understand 
how  it  can  apply  to  their  data 
development  and  their  own  data 
management  systems  for  EPCRA  section 
313  compliance  purposes.  In  addition, 
EPA  believes  that  it  is  reasonable  to 
provide  additional  time  for  the  newly 
afCacted  industry  groups  to  become 
familiar  with  the  additional 
requirements  under  EPCRA  section  313. 
and  that  this  additional  time  will 
promote  more  accurate  and  consistent 
reporting  among  these  groups. 

A  nunmer  of  commentos  believe  that 
EPA  should  delay  reporting  for  the  new 
industry  groups  until  EPA  develops 
exposure  and  risk  evaluations  for  each. 
While  EPA  takes  seriously  its 
responsibility  to  provide  the  public  with 
guidance  on  how  to  use  the  TRI  data  in 
conjunction  with  appropriate  hazard, 
exposure  and  risk  information,  EPA 
does  not  believe  that  it  should  perform 
or  use  nationwide  risk  estimates  to 
influence  what  data  should  be  available 
to  individual  communities  across  the 
United  States.  TRI  was  designed  in  part 
to  provide  local  communities  with 
facility-specific  information  about 
releeses  and  other  waste  management  of 
toxic  material  within  their  community. 
The  release  patterns  and  resultant 
exposiues  are  as  unique  as  each 
community.  Multiple  facilities,  each 
with  small  releases,  can  add  up  to  a 
large  release  in  a  specific  geographic 
area.  An  EPA  decision,  based  on  a 
nationwide  risk  estimate,  may  deprive 
that  community  of  information  that  is 
vital  to  protecting  public  health  at  the 
local  level.  A  one  size  fits  all  risk 


assessment,  as  suggested  by  the 
commenters,  undermines  the  intent  and 
the  utility  of  the  TRI. 

A  set  of  commenters  have  raiaed  die 
concern  that  EPA  did  not  conduct 
adequate  outreach  to  the  potentially 
regulated  community  and  that  EPA  did 
not  apprise  the  potentially  regulated 
community  of  the  planned  publication 
of  the  proposed  rule.  EPA  strongly 
disagrees  with  these  comments  and 
believes  that  the  record  of  meetings  held 
on  this  issue  reflects  a  con{»rted  effort 
by  EPA  to  involve  all  potentially 
affected  parties,  early  and  often.  EPA 
began  pid>liciy  discussing  the  expansion 
of  the  industry  groups  subject  to  EPCRA 
section  313  reporting  as  euiy  as  1991. 
TRI  facility  expansion  was  a  maior  topic 
of  discussion  at  a  TRI  Data  Use 
Conference  in  January  of  1992,  a 
conference  where  many  industry 
representatives  interacted  with  Agency 
staff  in  discussion  of  this  issue.  EPA 
held  the  first  of  a  number  of  public 
meetings  on  TRI  fecility  expansion  on 
May  29. 1992.  and  again  in  1993, 
highlighted  facility  expansion  in  its 
Data  Use  Conference  and  in  the 
Administrator's  nationwide  Pollution 
Prevention  Policy  Statement  In  1994, 
the  Agency  embaiiced  on  an  extensive 
series  of  focus  groups  with  individual 
industries  that  expressed  an  interest  in 
working  with  EPA  and  in  1995,  at 
another  public  meeting.  laid  out  the 
Agency  strategy  for  selecting  industries 
as  well  as  a  "short  list"  of  potential 
candidates.  EPA  has  ident^ed  at  least 
65  events  since  1991  that  have  served  as 
outreach  to  the  potentially  regulated 
community.  Some  of  these  events  have 
been  focused  on  small  business,  others 
on  a  particular  industry  sector  and 
others  more  generally  on  the  potentially 
regulated  community.  EPA's  proposed 
rule,  issued  on  June  27, 1996,  was  thus 
simply  one  more  step  in  a  series  of 
efforts  to  inform  and  educate  the 
potentially  regulated  community  of 
EPA's  intentions. 

Commenters  have  expressed  concern 
that  if  EPA  does  not  delay  or  defer 
reporting  for  1  year  after  the  effective 
date,  newly  added  industries  will  not 
have  had  ample  time  to  familiarize 
themselves  with  basic  EPCRA  section 
313  reporting  requirements.  As  noted 
above,  EPA  is  not  requiring  reporting  for 
the  newly  added  industries  for  the  1997 
reporting  year.  EPA  will  work  with  the 
newly  added  industry  groups  to 
imnrimiy-a  the  smount  of  assistance  that 
is  available  to  them.  EPA  is  committed 
to  continuing  its  work  with  industry 
trade  associations,  individual 
companies  and  facilities  and 
profassional  trainers  to  assure  that . 
guidance,  both  technical  and 


interpretive,  is  availiMe  to  the  new 
sectors. 

In  addition.  EPA  will  develop  sector- 
specific  guidance  dociunents  for  each  of 
the  newly  affected  industry  groups  and 
make  these  documents  av^lable  no  later 
than  November  1997.  These  documents 
will  provide  the  newly  affected  industry 
groups  with  a  greater  understanding  of 
now  the  repotting  requirements 
associated  with  EPCRA  section  313 
relate  to  specific  activities  ccmducted  by 
their  industiy.  These  documents  should 
also  help  resolve  many  of  the  issues 
raised  by  commenters  prior  to  initiating 
reporting  activities,  and  should  assist 
them  in  repmting  in  a  more  cost- 
effective  and  less  burdensome  maimer. 
EPA  will  also  develop  such  hripful 
guidance  for  all  affected  industry  groups 
uid  will  publish  this  additiimal 

Eudance  in  the  Federal  lagialn-  no 
ter  than  November  1997. 
Some  coBunenters  believe  that  EPA 
should  defer  reporting  until  certain 
studies  being  under  ti^^en  by  the 
industry  are  complete  and  available  bx 
Agency  review.  For  exan^le.  electric 
utilities  have  encouraged  EPA  to  delay 
inclusion  of  utilities  until  after  a  study 
of  toxic  emissions  from  utilities  is 
complete.  EPA  appreciates  that  this  type 
of  study  may  provide  additional 
information  regarding  certain  types  of 
releases  for  certain  chemicals.  Tnis  and 
the  other  studies  mentioned,  howevw, 
do  not  deal  with  the  multi-media  nature 
of  releases  that  are  core  to  EPCRA,  not 
are  they  designed  to  provide  annual 
release  information  to  the  public.  They 
are  designed  to  address  issues  of 
potential  risk  and  exposure,  bodi 
important  pieces  of  additional 
information  which  EPA  believes  should 
be  made  available  to  conununities.  EPA 
looks  forwrard  to  receiving  and 
reviewing  these  studies  and  will  w(^ 
with  the  industry  to  communicate  the 
risk  and  exposure  finding*  to  local 
conunimities  and  others  who  use  the 
TRI  data. 

E.  Reporting  Threshold  Clarificatioiu 

1.  De  minimis  exemption.  Several 
commenters  contend  that  for  the 
purposes  of  this  rulemaking.  EPA 
should  interpret  the  de  minimis 
exemption  to  apply  to  the  manufacture 
of  byproducts.  In  addition,  they  contend 
that  to  do  otherwise  would  be 
inconsistent  with  {>ast  guidance. 

EPA  disagrees  with  me  commenters. 
The  de  minimis  exemption  allows 
facilities  to  disregard  certain  minimal 
concentrations  of  chemicals  in  mixtures 
they  "process"  or  "otiierwise  use"  in 
""^ng  threshold  and  release 
determinations  for  section  313 
reporting.  The  de  minimis  exemption 


does  not  apply  to  the  "manufacture"  of 
•  chemical  except  if  that  chemical  is 
"manufactured"  as  an  impurity  and 
remains  in  the  product  distributed  in 
commerce  below  the  appropriate  de 
minimis  leveL  As  illustrated  by  the 
preamble  to  the  final  rule  implementing 
the  reporting  provisions  of  EPCRA 
section  313  (53  FR  4500.  Frimiary  16. 
1988),  EPA  has  explicitly  sUted  since 
the  begiiming  of  the  progtam,  that  the 
de  minimis  exeii4>tioB  does  not  apply  to 
the  "maaufacture"  of  byproducts.  In  the 
preamUe  to  the  1968  final  lule.  EPA 
explained  (see  53  FR  4501),  that  the  "de 
minimis  limitation  does  iK)t  a|^ly  to  the 
bjrproducts  produced  coindd^ally  as 
a  rasuh  of  manufacturing,  proressing. 
use.  waste  treatment,  or  disposal."  EPA 
fiuther  explains  M  53  FR  4504.  its 
decision  sbout  the  ^^Ucatirai  of  the  de 
ounimis  exemption  to  impurities  and 
byproducts. 

EPA  has  distinguished  betwfoen  toxic 
chemicals  which  aie  i^Niritiec  that  r^aaiB 
with  another  chemical  diat  is  proceased. 
distribmed.  or  used,  from  toxic  cfaenucals 
tliat  are  bjrpradttctB  either  sent  to  disposal  or 
procesaed.  distributed,  or  used  in  thdr  own 
right  EPA  also  considew  that  it  would  be 
leesonahle  to  a{^Iy  a  de  Biinimis 
ooDcentiaticm  limitatkn  to  toxic  chemicab 
that  are  impurities  in  another  chemical  or 
mixturB....Becauae  the  coveted  toxic 
chemical  as  an  imparity  ends  up  in  a 
product  most  produoen  of  the  product  will 
frequently  know  whether  the  rhemiral  is 
present  in  couuentrations  that  exceed  dw  de 
■unimis  level,  ^k1,  thus  eiay  be  listed  oo  the 
Material  Safety  Data  Sheet  (MSDS)  for  that 
product  under  the  OSHA  HCS. 

This  final  rule  does  not  adopt  a  de  minimis 
ooncentration  limitation  in  connection  with 
the  productim  of  a  bjrproduct  EPA  believes 
that  the  fiKdlity  should  be  able  to  quantify  the 
■nniuil  aggregate  poimds  of  production  of  a 
byproduct  which  is  not  an  impurity  because 
the  substance  is  separated  from  the 
{Koduction  stream  and  used.  sold,  or 
disposed  of,  unlike  an  impurity  wfaidi 
remains  in  the  product  53  FR  at  4504. 

That  language  is  consistent  with 
guidaiux  EPA  has  provided  on  the  de 
minimis  exemption.  For  example,  on 
pages  15  and  16  of  EPA's  1995  Toxic 
Chemical  Release  Inventory  Reporting 
Form  R  and  Instructions  (Q*A  745-K-96- 
001),  a  document  that  is  distributed 
annually  to  the  regulated  community, 
EPA  states  the  following: 

EPA  included  the  de  minimis  exeoqrtian  in 
the  [1988]  rale  as  a  burden-redticing  step, 
primarily  because  fisdlities  are  not  likely  to 
have  information  on  the  {nesence  of  a  toxic 
rlmmiral  in  a  mixtute  or  trade  name  product 
beyond  that  available  in  the  product's  MSDS. 
For  threshold  determinations,  the  de  minimis 
exemptim  ^>plies  to:  A  listed  toxic  chemical 
in  a  mixture  or  trade  name  product  received 
by  the  Csdlity. . .  .The  de  minimis  exemption 
(kies  not  mp^  to:  A  toxic  chemical 


manufectured  at  the  fecility  that  does  not 
remain  in  a  product  distrilnitBd  by  the 
bdlity.  A  threshold  detaraH  nation  must  he 
made  on  the  animal  quantity  of  die  tosdc 
dMBdcal  manvfectured  raBardlass  of  the 
concentration.  For  erawple,  quaartttes  of 
fonsalMiyde  created  M  the  lesok  of  waste 
tieatmsnt  aMMt  be  apphod  towvd  the 
threshold  "for  manufectoie"  of  this  toxic 
dieminal,  regardless  of  the  coiisntiBtkm  of 
the  toxic  chaoiical  in  the  y 


EPA  beUefvas  that  diam  is  nothing  fai 
EPA's  discussion  for  pwpoees  of  todafs 
action  or  the  proposed  ruU  that  is 
inconsiatert  with  &e  regulateiy  text  at 
40  CFR  372.98(a).  die  preaaaUe  to  Aat 
regulatory  text,  or  EPA's  lei^-staiding 
guidance  on  the  de  mdmiims  exemptfon. 

'Tmr  rrrmiaiTTitT-  rTTrTrtT-*  **"•*  "*^ 
clarify  whether  the  de  rniinimis 
exaaptiim  applies  to  EPCRA  section 
313  toxic  chamirals  present  as 
constMusnte  of  wastes  raoefvad  kom  off- 
site  at  RCRA  subtitle  C  permitted 
fadlities.  Another  commank 
dist  if  EPA  miapts  an  interpretation  of 
"othsrwiae  use"  to  iniHtada  certain 
waste  treateaent  activitias.  than  EPA 
must  indicate  that  the  de  flumaiis 
8xenq>tion  applies  the  saaa  wny  to 
wastss  received  from  olfear  farilities  as 
it  does  to  any  other  ndxtura  or  trade 
name  product  Other  commentets  asked 
wdwther  the  same  de  minimis 
conoentntions  applies  to  EPCRA 
section  313  toxic  chesaicals  diat  are 
constituents  of  hazardous  waste. 

Hie  de  minimis  exemption  applies 
solely  to  mixtures.  In  promulgating  this 
exemption,  EPA  provided  die  following 
ratioiiales  for  adopting  a  die  aiimmis 
exemption  for  mixturea: 

(Commenters]  asserted  that  it  would  be 
both  unreasonable  and  extremely 
burdensome  for  proceiaon  and  usen  of 
(mixtures  and  trade  nasM  products]  to  have 
to  account  far  these  quantitiae  in  developing 
threshold  detsoninations.  In  addition, 
conunentars  asserted  that  is  would  be  equally 
as  burdensome  fat  suppliers  (rf  these 
products  to  have  to  detscmine  and  Hisrlosw 
small  percentages  of  section  313  chemicals  in 
their  products  b^rond  th^  currently  required 
under  the  OSHA  HCS. .. . 

EPA  briieves  that  it  is  necessary  to  provide 
a  de  aainimis  limitation  to  help  reduce  the 
burden  both  on  the  part  of  the  user  and  the 
supplier  of  such  products....SeooBd.  EPA 
does  not  expect  that  the  praoassing  and  use 
of  mixtures  mmfinifig  Um  than  this  de 
minimis  concentration  would,  in  most 
inmtmww^  contributs  significantly  to  the 
threshold  determinations  and  relaasas  of 
listed  toxic  chemicab  from  any  given  fecility. 
(53  FR  4500) 

For  purposes  of  the  de  minimis 
exemption,  EPA's  long-standing 
intnpretetion  for  facilities  with  SIC 
codes  20  through  39  has  been  that  the 
term  "mixture"  does  not  include  wastes: 
thi«  n»«»«"*  that  the  de  minimis 
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exemption  does  not  apply  to  the 
"processing"  or  "otherwise  use"  of  a 
waste  stream.  EPA  has  chosen  to  retain 
this  interpretation  for  tliis  rulemaking 
for  a  number  of  reasons,  even  though 
this  means  that  the  de  mininUs 
exemption  will  not  be  available  to 
RCRA  Subtitle  C  treatment,  storage,  and 
disposal  facilities  (TSOs)  for  many  of 
the  activities  at  their  frcilities. 

EPA's  rationale  for  whether  a  facility 
could  apply  the  de  minimis  exemption 
to  "processing"  or  "otherwise  use" 
activities  was  based  on  the  likelihcxKi 
that  parties  would  have  knowledge  of 
the  constituents  of  a  mixtiue  at  levels 
below  the  levels  required  by  the  OSHA 
Hazard  Communication  Standards 
(HCS).  For  example,  EPA  determined 
that  for  manufactured  by-products, 
additional  factors  made  it  likely  that  a 
facility  would  be  able  to  characterize  the 
individual  constituents  based  on  readily 
available  information,  notwithstanding 
that  such  levels  of  characterization  were 
not  required  by  the  HCS.  EPA  noted  in 
the  1988  preamble  that: 

EPA  believes  that  the  fi^ility  should  be 
able  to  quantify  the  annual  aggregate  pounds 
of  a  byproduct  which  is  not  an  impiuity 
because  the  substance  is  seperated  from  the 
production  stream  and  used,  sold,  or 
disposed  of. . ."  (53  FR  4505) 

Further,  it  is  clear  from  the  1988 
preamble  that  EPA  originally  equated 
the  term  "mixtures"  with  trade  name 
products,  and  these  prtxlucts  have 
certain  unique  attributes  that  EPA 
believes  generally  are  not  applicable  to 
wastes.  For  example,  manufactxuers  of 
trade  name  prtxlucts  may  have  an 
incentive  not  to  provide  information  on 
constituents  below  de  minimis  levels 
out  of  concerns  about  protecting  trade 
secret  information.  Consequently,  it  was 
highly  likely  that  facilities  "processing" 
cF"otherwise  using"  such  products 
would  have  no  way  of  determining 
whether  such  constituents  were  present, 
without  potentially  extensive  sampling 
of  the  pioducL  By  contrast,  waste 
generators  have  no  similar  commercial 
incentive  to  conceal  the  components  of 
the  wastes  they  ship  off-site  to  TSDs. 
Moreover,  as  noted  in  Unit  V  JL5.  of  this 
preamble,  TSOs  are  required  under 
RCRA  regulations  to  conduct  routine 
sampling  of  the  wastes  they  manage, 
and  EPA  believes  that  facilities  have  an 
incentive  to  regularly  conduct 
monitoring  to  ensure  that  they  remain 
within  their  permit 

Moreover,  if  Carilitiws  genuinely  have 
no  information  on  the  constituents  of 
the  wastes  they  manage,  they  are  not 
required  to  coUect  such  information  in 
order  to  comply  with  the  EPCRA  section 
313  reporting  requirements. 


EPA  plans  to  review  the  de  minimis 
exemption  and  the  assumptions  upon 
which  it  is  based,  in  light  of  data  Uiat 
will  be  collected  under  this  rule,  and 
the  additional  facilities'  experiences  in 
reporting.  Subject  to  the  results  of  its 
review,  EPA  may  elect  to  initiate 
rulemaking  to  modify  the  exemption. 

2.  Interpretation  of  the  "otherwise 
use"  reporting  threshold.  Several 
commenters  contend  that  EPA  should 
modify  the  regulatory  definition  of 
"otherwise  use"  to  reflect  EPA's  revised 
interpretation.  They  contend  that 
revision  of  the  definition  of  "otherwise 
use"  would  be  the  best  way  to  clarify 
the  meaning  of  the  term. 

While  EPA  believes  that  the  current 
regulatory  definition  of  "otherwise  use" 
is  very  broad  and  covers  EPA's  revised 
interpretation,  EPA  is  amending  the 
definition  of  "otherwise  use"  to  reflect 
EPA's  revised  interpretation  in  order  to 
minimize  any  difficulties  in  interpreting 
the  meaning  of  the  term. 

One  commenter  contends  that  "EPA 
needs  to  clarify  that  when  a  fadlify 
receives  both  'on-site'  waste  and  'off- 
site'  wastes,  only  the  'off-site'  waste  is 
used  in  determining  reporting 
thresholds." 

EPA  agrees  that  threshold 
determinations  for  "otherwise  use" 
should  not  include  quantities  of  the 
toxic  chemical  stabilized,  disposed,  or 
treated  for  destruction  unless  the  facilify 
received  the  toxic  chemical  for  purposes 
of  waste  management  or  generated  the 
toxic  chemical  during  waste 
management  of  a  material  received  from 
off-site.  As  a  result  of  comments,  EPA  is 
clarifying  its  interpretation  of 
"otherwise  use"  and  incorporating  its 
interpretation  into  a  revised  definition 
as  follows: 

"Otherwise  use"  means  any  use  of  a  toxic 

rlwrniM-al    including  a  tCOdC  rtunnirjil 

mntained  in  a  mixture,  trade  name  product, 
or  %raste  that  is  not  covered  by  the  terms 
''manufacture"  or  "process."  Otherwise  use 
of  a  toxic  chiimical  does  not  include  disposal, 
sfWHwHop  (without  subsequent 
distributioa  in  caauneica),  or  treatment  for 
destiuctioQ  unless: 

(1)  The  toxic  chemical  that  was  disposed, 
stabilized,  or  treated  far  destruction  was 
received  from  off-site  for  the  purposes  of 
futher  waste  management;  or 

(2)  The  toxic  chemical  that  was  disposed, 
stabilized,  or  treated  far  destruction  was 
manufactured  as  a  resuh  of  waste 
management  activities  on  matariab  received 
from  oCf-site  far  the  purposes  of  further  waste 
managament  activitfas.  Relabeling  or 
redistributing  of  the  toxic  chemical  where  no 
repackaging  of  the  toxic  chemical  occurs 
does  not  constitute  use  or  processing  of  the 
toxic  chamicaL 

One  commenter  contends  that  EPA 
should  clarify  that  threshold 
determinations  are  based  on  the  sum  of 


treatment  for  destruction,  stabilization 
and  disposal  at  the  site,  not  each  of 
these  activities  individually- 

To  determine  whether  a  lacilify 
exceeds  an  activity  threshold  for  a  listed 
toxic  chemical,  the  fiacilify  must  siun  all 
quantities  of  the  chemical  for  each 
reporting  activity.  For  example,  to 
determine  whether  the  fiacilify  exceeds 
the  "otherwise  use"  activity  threshold 
for  a  listed  EPCRA  section  313  toxic 
chemical,  the  fiacilify  must  siun  all 
quantities  of  the  chemical  that  undergo 
an  "otherwise  use"  activify.  The  facilify 
should  compare  the  siun  to  the  10,000 
pound  threshold.  If  there  are  several 
"otherwise  tise"  activities  that  involve 
the  EPCRA  section  313  chemical,  the 
facilify  should  not  compare  the  quantify 
of  the  chemical  in  each  activity  to  the 
otherwise  use  threshold.  For  example,  a 
facilify  that  receives  quantify  "X"  of  an 
EPCRA  section  313  toxic  chemical  for 
purposes  of  fiuther  waste  management 
treats  for  destruction  quantify  "X-Y"  of 
an  EPCRA  section  313  toxic  chemical, 
disposes  of  quantify  "Y"  of  the  EPCRA 
section  313  toxic  chemical,  and  also 
"otherwise  uses"  a  third  separate 
quantify,  "Z,"  of  the  EPCRA  section  313 
toxic  chemical  as  a  catalyst  The  fiacilify 
should  siun  the  quantities  that  are 
treated  for  destruction,  disposed,  and 
used  as  a  catalyst  and  should  compare 
this  quantity  ("X"+"Z")  to  the 
"otherwise  use"  threshold. 

Waste  Management  Incorporated 
(WMI)  comments  that  EPA's 
interpretation  of  "otherwise  use"  to 
include  disposal,  explicitly  contradicts 
the  plain  meaning  of  the  statute.  WMI 
states  that  "[w]e  do  not  believe  that  any 
reasonable  construction  of  'use'  means 
'disposal,'  'discard,'  or  'abandon.'"  The 
commenter  states  that  "(w]e  believe  the 
presence  of  the  adjective  'otherwise' 
means  'use'  must  in  some  way  be  akin 
to  'manufacture'  or  'process,'  Le.,  the 
'use'  must  add  value."  Finally,  WMI 
argues  that  Congress's  failure  to  include 
the  terms,  "manage."  "handle."  or 
"possess."  in  EPCRA  section  313 
implies  a  specific  legislative  intent  to 
exclude  disposal 

EPCRA  section  313  defines 
"manufacture"  and  "process."  but  not 
"otherwise  use."  As  EPA  noted  in  the 
preamble  to  the  proposed  rule,  because 
Congress  did  not  provide  a  definition  of 
"otherwise  use."  and  did  not  provide  an 
explanation  or  discussion  of  the  term  in 
the  legislative  history.  EPA  interpreted 
the  term  to  most  appropriately  meet  the 
intent  of  EPCRA  section  313. 

EPA  first  considered  the  plain 
langiiage  of  the  statute.  The  statutory 
context  indicates  that  the  term 
"otherwise^'  was  intended  to  capture  all 
"uses"  of  a  rhemlnal  that  are  not 


"manufacturing"  or  "processing." 
Contrary  to  the  commenters'  suggestion, 
the  effect  of  the  term  "otherwise"  is  to 
distinguish  these  uses  from 
"manufacturing"  and  "processing."  If 
Congress  considered  "otherwise  use"  to 
be  aldn  to  "manufacture"  or  "process," 
there  would  have  been  no  reason  to 
apply  a  different  threshold  to  this 
activify.  Further,  EPA  considers  the 
commenter's  definition  of  manu&cttue 
and  processing~as  activities  that  only 
"add  value  to  another  product  or  the 
chemical  itself '-to  be  too  narrow.  EPA 
believes  that  this  interpretation  is 
inconsistent  with  the  statutory 
definition  of  "manufacture,"  which 
includes  importation  of  a  toxic 
chemical.  42  U.S.C.  section 
11023(b)(l)(C)(I).  hnportation  does  not 
add  value  to  a  toxic  chemical:  rather  it 
is  a  service  that  benefits  a  particular 
facilify,  just  as  a  facilify  that  manages 
wastes  received  frtim  other  facilites 
provides  a  service  that  benefits 
particular  facilities.  Similarly,  the 
commenter's  interpretation  would  not 
^     address  all  of  the  concepts  included 
within  the  definition  of  "processing." 
The  definition  of  "processing" 
encompasses  the  concept  that  a  facilify 
intends  to  obtain  a  commercial  benefit 
from  its  activities  with  the  toxic 
chemical:  the  term  "process"  is 
restricted  to  the  preparation  of  the 
chemical  "for  distribution  in 
commerce."  42  U.S.C.  section 
11023(bKl)(CHii)  (emphasis  added). 
Consistent  with  the  commercial  benefit 
concept  embodied  by  the  definitions  of 
"manufacturing"  and  "processing," 
EPA's  revised  interpretation  includes 
uses  beneficial  in  providing  a  product  or 
a  service.  This  would  clearly  encompass 
a  RCRA  Subtide  C  facilify,  which 
employs  EPCRA  section  313  chemicals, 
when  it  manages  or  disposes  of  wastes 
received  from  off-site  generators  for  the 

Cpose  of  obtaining  a  commercial 
efit  EPA's  inclusion  of  disposal 
within  the  definition  of  "otherwise  use" 
is  consistent  with  the  Congressional 
definitions  of  "manufacture"  and 
"process,"  as  all  of  these  activities 
benefit  the  facilify  engaging  in  them. 

EPA  also  considered  the  relevant 
goals  and  purposes  of  reporting  imder 
EPCRA  section  313.  As  EPA  discusses 
in  Unit  V.A.  of  this  preamble,  the 
relevant  purposes  of  EPCRA  include 
informing  the  public  of  the  use,  release 
and  other  waste  management  activities 
of  toxic  chemicals  in  tiheir  communify. 
Congress  wanted  the  reporting 
requirements  of  EPCRA  to  be  applied 
broadly,  and  to  provide  the  greatest 
amoimt  of  information  to  the  public  and 
fisderal.  state,  and  local  governments. 


Moreover,  Congress  found  information 
on  chemical  management  activities 
relevant  to  the  needs  of  local 
communities  in  requiring  that 
information  include,  for  example, 
information  on  waste  streanu  and  how 
they  are  handled.  See,  e.g.,  42  U.S.C. 
section  11023(g).  Given  tiie  primary  goal 
of  providing  information  to  the  public 
on  listed  toxic  chemicals  present, 
released,  and  managed  in  communities, 
EPA  does  not  believe  that  Congress 
would  intend  any  provision  of  EPCRA 
section  313  to  be  interpreted  to 
significantiy  limit  the  information  to  the 
public.  Because  interpreting  the 
definition  of  "otherwise  use"  narrowly 
can  have  the  unintended  impact  of 

~  liTTiiting  the  amount  and  kind  of 
information  readily  available  to  the 
public,  EPA  believes  that  the  term 
"otherwise  use"  should  be  interpreted 
more  broadly  than  EPA  has  interpreted 
it  in  the  past 

EPA  also  disagrees  that  the  failure  to 
include  a  term  such  as  "manage" 
implies  Congressional  intent  to  exclude 
waste  management  activities.  Where 
Congress  intended  to  exempt  specific 
activities,  it  did  so  explicitiy,  as,  for 
example,  exempting  transportation 
activities  in  EPCRA  section  327. 
Accordingfy,  EPA  believes  it  is 
reasonable  to  assume  that,  had  Congress 
intended  to  exclude  waste  management 
activities,  it  would  have  provided  a 
similar  exemption. 

The  American  Petroleum  Institution 
TaPI).  in  comments  on  the  Information 
Collection  Request  (ICR)  for  this 

.  rulemaking,  contends  that  the  revised 
interpretation  of  "otherwise  use"  has 
several  problems.  API  believes  that 
EPA's  definition  of  "treatment  for 
destruction"  is  inconsistent  with  die 
interpretation  of  "otherwise  use."  The 
commenter  contends  that  under  die 
interpretation  of  "otherwise  use,"  a 
"non-listed"  chemical  that  is  received 
from  off-site  can  trigger  reporting  if  it  is 
"treated  for  destruction."  If  a  chemical 
is  "non-listed."  any  process  using  die 
chemical  could  be  "treatment  fat 
destruction"  because  the  chemiral 
already  is  a  "substance  that  is  no  kmger 
a  toxic  chemical  8ubiec:t  to  reporting 
under  EPCRA  section  313." 

EPA  believes  that  the  commenter 
misunderstands  the  proposed  definition 
of  "treatment  for  destructioiL"  In  the 
proposed  nde  at  61  FR  33597.  EPA 
proposed  to  define  "treatment  for 
destruction"  as  follows: 

Treatment  far  destruction  means  the 
destructioD  of  the  toxic  chemical  such  that 
the  substance  is  no  faagar  a  toxic  dmnical 
subject  to  reporting  under  EPCRA  section 
313. 


By  use  of  the  words  "no  longer  a  toxic 
chemical  subject  to  EPCRA  section  313 
reporting."  it  is  clear  that  "treatment  ba 
destruction"  involves  the  destruction  of 
a  listed  toxic  chemical.  Therefore,  any 
process,  even  a  destruction  activify,  on 
a  "non-listed"  chemical  would  not  be 
"treatment  for  destruction." 

In  addition,  based  on  the  comment 
provided,  EPA  believes  there  may  be 
some  confusion  regarding  the  reporting 
requirements  of  EPCRA  section  313.  The 
commenter  mistakenly  believes  that 
EPCRA  section  313  activify  threshold 
determinations  and  reporting  are  not 
limited  to  toxic  chemicals  that  are  listed 
at  40  CFR  372.65.  No  reports  are 
required  for  chemicals  that  are  not  on 
that  list  An  activify  on  a  non-listed ' 
chemical  does  not  trigger  reporting  for 
a  listed  or  "non-listed"  chemical.. 
Further,  for  threshold  determinations 
under  EPCRA  section  313,  a  facilify 
need  oidy  consider  activities  that  occur 
at  that  facilify.  The  commenter  appears 
to  believe  that  a  facilify  that  receives  for 
further  waste  management  a  chemical 
that  is  not  listed  at  40  CFR  372.65  must 
assume  that  some  precursor  to  that 
chemical  was  an  EPCRA  section  313 
chemical  that  was  "treated  for 
destruction"  and  consider  activities 
involving  those  "non-listed"  chemicals 
in  threshold  determinations.  This  does 
not  follow,  most  obviously  Iwcause  the 
"non-listed"  chemical  may  not  have 
been  made  by  the  destruction  of  a  listed 
toxic  chemical.  Moreover,  even  if  the 
precursor  to  the  chemical  were  a  listed 
toxic  chemical,  the  reporting  facilify 
would  not  be  required  to  include  the 
"treatment  for  destruction"  (tf  a 
ch<»T""^i  by  and  at  another  fiacilify  in  its 
calculations  of  the  "otherwiae  use" 
activify  threshold. 

Further,  EPA  believes  there  may  be 
some  confusion  regarding  EPA's  revised 
interpretation  of  "otheiwise  use"  and 
proposed  definition  of  "treatment  for 
destruction,"  and  guidanoe  for 
r^ilnilating  activify  thresholds.  In  die 
proposed  rule  (see  61  FR  3359B).  EPA 
interpreted  "otherwiae  use"  as  follows: 

Othemue  use  or  use  aaans  an  use  of  a 
tandc  diamical  that  is  not  covered  by  tfw 
terms  "manufacture"  or  "pnoass",  and 
includes  treatment  far  ihaliuLttwii. 
stabilization  (without  sahaaoMaS 
distributian  in  comnans),  <ttspesal.  and 
other  use  of  a  toxic  rhaminal.  iaduding  a 
toxic  ftyw"''^*  contained  in  a  mixture  or 
~  trade  name  product  Except  Utat 

(1)  Facilities  engaged  in  traatraent  far 
destruction,  stahjliaitioa.  or  dispoaal  are  not 
using  a  toxic  ftwwwiral  in  these  activitias 
unlsss  the  facility  raomvas  wietefials  from 
other  facilities  far  purpoaes  of  faitiiar  waste 
management  activities. 

(2)  Relabeling  or  redistributing  a  nrnitainer 
of  a  toxic  chemical  wbera  no  renarkaging  of 
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the  toxic  chsmical  occurs  does  not  constitute 
use  of  the  toxic  chemical. 

The  interpretation  of  "otherwise  use" 
includes  the  phrase  "the  facility 
receives  materials  from  other  facilities 
for  purposes  of  further  waste 
management  activities."  EPA  purposely 
used  the  word  "materials"  rather  than 
"EPCRA  section  313  listed  toxic 
chemicals"  to  avoid  a  situation  where  a 
fiu:ility  that  receives  materials  for 
further  waste  management  would  not 
report  on  an  EPCRA  section  313  toxic 
chemical  that  it  treated  for  destruction, 
stabilized  or  disposed.  This  situation 
could  exist  if  EPA  were  to  Umit  its 
interpretation  of  otherwise  use  by 
replacing  "materials"  with  "EPCRA 
section  313  listed  toxic  chemicals."  This 
situation  is  illiistrated  in  the  following 
example. 

Facility  "X"  receives  chemical  A  from  off- 
site.  Giemical  A  is  not  an  EPCRA  section  313 
listed  toxic  chemical.  The  fitcility  treats  for 
destruction  chemical  A.  Since  chemical  A  is 
not  an  EPQIA  section  313  listed  toxic 
chemical,  this  activity  is  not  reportable.  In 
treating  for  destruction  chemical  A.  11,000 
pounds  of  chemical  B.  which  is  an  EPCRA 
section  313  listed  toxic  chemical,  is 
"manufactured,"  and  subsequently  disposed 
on-site.  [Note  that  the  quantity  of  chemical  B 
"manufactured"  is  less  than  the  25,000 
pound  "manufacturing"  threshold). 

Absent  EPA's  clarification  in  the 
proposed  interpretation,  the  quantity  of 
chemical  B  disposed  is  not  otherwise 
used,  because  chemical  A,  which  was 
the  material  received  from  off-site  for 
further  waste  management,  is  not  an 
EPCRA  section  313  listed  toxic 
chemical.  In  contrast,  as  EPA  has 
proposed  "otherwise  use,"  the  disposal 
of  chnmiral  B  in  the  example  above 
would  be  a  reportable  activity. 

The  proposed  rule  contains  several 
alt^natives  to  EPA's  interpretation  of 
otherwise  used.  A  commenter  contends 
that  the  interpretation  of  "otherwise 
use"  that  EPA  chose  was  more 
burdensome  than  the  alternative  in 
which  there  was  no  "condition  that  the 
chemicals  originate  off-site."  EPA 
disagrees  with  the  commenter's 
statement  that  it  chose  an  option  that  is 
more  burdensome  than  the  alternative 
discussed.  The  alternate  interpretation 
discussed  in  the  proposed  rule  is 
"including  in  the  definition  of 
"otherwise  use"  all  disposal,  treatment 
for  destruction,  and  stabilization, 
regardless  of  whether  the  facility 
receives  matorials  from  off-site  for  the 
purpoees  of  treatment  for  destruction, 
stabilization,  or  disposal"  (see  61  PR 
33598).  The  alternative  afliacts  a  larger 
universe  than  the  interpretation  EPA 
chose  because  the  alternative  requires 
that  every  covered  facility  compare  the 


quantities  of  an  EPCRA  section  313 
listed  toxic  chemical  that  it  treats  for 
destruction,  stabilizes,  or  disposes  with 
the  "otherwise  use"  threshold.  The 
interpretation  that  EPA  chose  requires 
only  those  focilities,  that  either  receive 
an  EPCRA  section  313  toxic  chemical 
from  other  facilities  for  purpose  of 
further  waste  management  or 
manufttctures  an  EPCRA  section  313 
toxic  chemical  as  a  result  of  waste 
management  activities  conducted  on 
materials  received  from  off-site,  to 
compare  the  quantities  of  that  EPCRA 
section  313  listed  toxic  chemical  that  it 
treats  for  destruction,  stabilizes,  or 
disposes  with  the  "otherwise  use" 
threshold. 

The  American  Automobile 
Manufacturers  Association  (AAMA) 
contends  that  if  EPA's  proposed 
interpretation  of  "otherwise  used"  is 
promulgated,  then  manufacturing 
facilities  in  SIC  codes  20  through  39 
would  have  to  calculate  threshold 
determinations  in  two  ways — how  much 
is  destroyed  in  control  equipment  such 
as  oven  incinerators,  as  well  as  how 
much  is  "manufactiued/processed  or 
otherwise  used."  They  contend  that 
EPA  should  exclude  on-site  treatment 
and  Clean  Air  Act  (CAA)/Clean  Water 
Act  (CWA)  control  equipment  at  non- 
treatment,  stabilization,  and  disposal 
facilities  (TSD)  facilities  for  purposes  of 
performing  otherwise  use  threshold 
determinations. 

EPA  does  not  agree  that  all  treatment 
for  destruction  that  occurs  at  facilities 
wiU  be  considered  as  "otherwise  use" 
activities.  "Treatment  for  destruction" 
of  an  EPCRA  section  313  toxic  chemical 
constitutes  an  "otherwise  use"  only  if 
the  EPCRA  section  313  toxic  chemical  is 
received  from  other  facilities  for 
purposes  of  further  waste  management 
activities  or  if  the  EPCRA  section  313 
toxic  chemical  is  produced  as  a  restilt  of 
the  waste  management  of  a  material 
received  from  off-site. 

Also.  EPA  does  not  believe  that  there 
will  be  two  groups  of  threshold 
determinations  as  AAMA  describes.  As 
"otherwise  use"  is  defined,  for  certain 
cases  "treatment  for  destruction'  is 
considered  an  "otherwise  use"  activity. 
There  is  nnthing  distinctive  about  EPA's 
approach  for  "otherwise  use"  as 
compared  to  its  approach  for 
interpreting  "manufacture"  or 
"process."  Further,  EPA  does  not 
believe  that  it  is  appropriate  to  exclude 
on-site  treatment  and  destniction  of 
listed  toxic  chemicals  in  CAA/CWA 
control  equipment  at  non-TSO  facilities 
it  (1)  The  EPCRA  section  313  tcndc 
chemical  that  was  treated  for 
destruction  was  received  by  the  fiKility 
from  off-site  for  purposes  of  further 


waste  management  or  (2)  the  EPCRA 
section  313  toxic  chemical  that  was 
treated  for  destruction  was 
"manufactured"  as  a  result  of  waste 
management  activities  on  materials 
received  from  other  facilities  for  the 
purposes  of  further  waste  management 
activities.  EPA  believes  that  to  do  so 
would  perpetuate  a  loophole  that  exists 
in  reportii^  on  EPCRA  section  313  toxic 
chemicals.  EPA  believes  that  the  public 
has  a  right-to-know  about  these  releases 
and  other  waste  management  activities. 

Amoco  states  that  the  definition  of 
"otherwise  use"  should  not  be  changed 
to  capture  the  commercial  hazardous 
waste  treatment  and  solvent  recovery 
industries  as  these  sectors  can  be  easily 
accommodated  by  "manufacture"  and 
"process"  definitions. 

EPA  is  not  revising  its  interpretation 
of  "otherwise  use"  simply  to  "capture" 
a  particular  industry  as  the  commenter 
has  suggested.  Rather.  EPA  is  revising 
its  interpretation  to  close  an 
informational  gap  created  by  EPA 
guidance.  EPA's  revision  will  ensure 
reporting  of  information  about  the 
handling  of  chemicals  that  is  valuable 
for  the  public  to  know,  and  therefore 
relevant  to  the  purposes  of  EPCRA 
section  313.  EPA  is  revising  its 
interpretation  of  "otherwise  use" 
because,  as  stated  at  61  FR  33596,  of  the 
proposed  rule,  "EPA  is  concerned  that, 
based  on  current  guidance,  the  public 
may  not  have  access  to  information 
relating  to  releases  of  toxic  chemicals 
from  focilities  within  SIC  codes  20 
through  39  that  are  receiving  materials 
for  the  purposes  of  treatment  for 
destruction,  stabilization,  or  disposal." 
EPA  acknowledged  the  same  concerns 
for  the  candidate  industries,  including 
RCRA  Subtitle  C  treatment  and  disposal 
facilities  and  solvent  recovery  facilities. 
Thus.  EPA  announced  its  intent  to 
revise  the  past  interpretation  of 
"otherwise  use"  for  all  industries 
subject  to  EPCRA  section  313  to  rectify 
the  loss  of  information  from  certain 
facilities  within  SIC  codes  20  through 
39  and  the  potential  loss  of  information 
from  added  facilities. 

Amoco  also  suggests  that  the  activities 
within  the  commercial  hazardous  waste 
treatment  and  solvent  recovery 
industries  can  be  "easily  accommodated 
by  'manufacture'  and  'process' 
definitions." 

EPA  agrees  that  pursuant  to  current 
statutory  and  regulatory  definitions, 
facilities  within  the  hazardous  waste 
treatment  and  solvent  recovery 
industries  "manufacture"  and  "process" 
EPA  section  313  toxic  chemicals.  For 
exami^.  these  fM:ilities  may 
coincidentally  manulKture  section  313 
toxic  chemicals  during  waste 


management  activities.  These  facilities 
may  also  "process"  section  313  toxiic 
chemicals  during  solvent  recycling 
operations.  In  addition,  imder  EPA's 
past  interpretation  of  "otherwise  use." 
these  facilities  "otherwise  use"  EPC31A 
section  313  during  waste  management 
activities  to  neutralize  chemicals  wastes 
or  to  facilitate  the  waste  management 
process.  These  activities  and  the 
information  expected  to  be  reported  as 
a  result  of  these  activities  serve  as 
independent  bases  for  adding  these 
industries. 

However,  EPA  disagrees  that 
"treatment  for  destruction." 
"stabilization"  (without  subsequent 
distribution  in  commerce)  and 
"disposal"  are  "manufacture"  or 
"processing."  The  definitions  of 
"manufacture"  and  "process"  as 
defined  in  the  final  rule  implementing 
the  reporting  requirements  of  EPCRA 
section  313  (40  CFR  372.3)  are  as 
follows: 

Manufacture  means  to  produce,  prepare, 
import,  or  compotmd  a  toxic  chemical. 
Manufacture  also  applies  to  a  toxic  chemical 
that  is  produced  coincidentally  during  th« 
manufacture,  processing,  use,  or  disposal  of 
another  chemical  or  mixture  of  chemicals, 
including  a  toxic  chemical  that  is  separated 
from  that  other  chemical  or  mixture  of 
chemicals  as  a  byproduct,  and  a  toxic 
chemical  that  remains  in  that  other  chemical 
or  mixture  of  chemicals  as  an  impurity. 

Process  means  the  preparation  of  a  toxic 
chemical,  after  its  manufacture,  for 
distribution  in  commerce: 

(1)  In  the  same  form  or  physical  state  as, 
or  in  a  different  form  or  p^j^ical  state  from, 
that  in  which  it  was  received  by  the  person 
so  paparing  such  substance,  or 

(2)  As  part  of  an  article  containing  the  toxic 
chemical.  Process  also  applies  to  the 
processing  of  a  toxic  chemical  contained  in 

a  mixture  or  trade  name  product 

EPA  does  not  believe  that  the 
definitions  of  "manufacture"  or 
"process"  as  currently  written,  should 
incorporate  the  activities  of  treatment 
for  destruction,  stabilization,  or 
disposal.  The  definition  of 
"manufacture"  includes  produce,  a 
synonym  of  which  is  create.  EPA 
believes  that  neither  stabilization  nor 
disposal  of  a  listed  toxic  chemical  is  the 
creation  of  that  chemical.  Nor  does  EPA 
believe  that  treatment  for  destruction  of 
a  listed  toxic  chemical  is  oeation  of  that 
listed  toxic  chemical.  EPA  also  does  not 
believe  that  these  activities  can  be 
considered  to  be  the  preparation, 
importation,  or  compounding  of  a  toxic 
chemical.  "Process"  requires  that  the 
toxic  chemical  either  in  the  same  form 
or  physical  state  as,  or  in  a  different 
form  or  physical  state  be  prepared  for 
distribution  in  commerce.  EPA  believes 
that  disposal  on-site,  stabilization 


without  subsequent  distribution  in 
commerce,  and  treatment  for 
destruction  do  not  involve  the 
preparation  of  a  toxic  chemical  for 
distribution  in  commerce.  Thus,  these 
would  not  be  considered  "processing" 
activities. 

The  Department  of  Energy  requested 
guidance  on  how  one  would  report 
under  EPCRA  section  313  on  the 
constituents  of  waste  if  the  origin  or  the 
chemical  constituents  of  the  waste 
received  from  ofiisite  are  unknov«m.  For 
example,  the  Depaitment  of  Energy  has 
a  backlog  of  wastes  remaining  from  the 
research,  development  and  production 
of  nuclear  weapons  that  is  currently  in 
storage  awaiting  treatment  or  disposal. 
A  substantial  volxune  of  these  "legacy 
wastes"  is  radioactive  mixed  waste  (i.e., 
waste  that  contains  both  a  hazardous  (as 
defined  under  RCRA)  and  a  radioactive 
component),  and  the  Department  is 
concerned  that  for  some  of  these  wastes 
it  does  not  have  information  that  will 
allow  it  to  identify  the  individual  toxic 
chemical  constituents  of  these  wastes. 
The  Department  is  concerned  that,  if 
records  cannot  be  found  to  identify  the 
origin  and  individual  toxic  chemical 
constituents  of  this  waste,  in  order  to 
complete  the  TRI  reporting,  additional 
characterization  would  be  needed  that 
could  increase  the  potential  for  woricer 
exposuire  to  radioactive  material. 

m  the  case  where  there  is  no  readily 
available  information  on  either  the  ' 
presence  or  concentration  of  toxic 
chemicals  in  wastes,  a  potential  reporter 
is  not  required  to  undertake  activities  to 
characterize  these  wastes  in  order  to 
make  threshold  determinations  and 
report  releases  of  toxic  chemicals  in 
these  wastes,  provided  that  these 
characterization  activities  are  not 
otherwise  required  either  by  other 
regulations  or  as  part  of  the  facility's 
treatment  or  disposal  activities.  Under 
EPCRA  section  313,  a  facility  is  only 
required  to  use  the  best  available 
information  when  mAking  threshold 
determinations  and  release  and  other 
waste  management  calculations. 

3.  Coincidental  manufacture 
definitions  and  related  reporting  issues. 
Many  commenters  state  that  during 
combustion  of  coal  or  oil,  metals  and 
metal  compoimds  in  these  fueb  simply 
undergo  a  change  in  the  valence  state. 
They  contend  that  this  change  should 
not  be  considwed  to  be  "coincidental 
manufacture"  of  a  chemical.  They  claim 
this  is  a  new  interpretation  of 
"manufacture"  as  defined  in  EPCRA 
section  313  that  is  inconsistent  Mrith 
previous  guidance  and  that  was 
"proposed"  in  order  to  capture  releases 
from  combustion  processes  at  electric 
utilities. 


EPA  disagrees  with  the  commenters. 
In  the  proposed  rule,  EPA  discusses 
"mant^cture"  as  it  applies  to  coal  and 
oil  combustion.  EPA  stated  that 

In  the  combustion  of  coal  and  oil,  metal 
compoimds  may  be  produced  from  either  the 
parent  metal  or  a  metal  compound  contained 
in  the  coal  or  oiL  This  may  or  may  not 
involve  a  change  of  valence  state.  A  change 
in  valence  state  results  in  the  manufacture  of 
a  metal  compound.  Metal  compounds  which 
are  produced  in  the  combustion  process  are 
considered  "manufactured"  for  purposes  of 
EPCRA  section  313  (emphasis  added).  (61  FR 
33601). 

EPA  disagrees  that  this  is  a  new 
interpretation  of  manufacture.  U  a  metal 
undergoes  a  valence  state  change,  a 
metal  compound  will  be 
"manufactured"  since  the  metal  ion  that 
results  from  the  change  in  valence  state 
of  the  metal  will  combine  with  another 
element.  For  example,  if  copper{0)  (i.e.. 
copper  in  valence  state  0)  changes 
valence  state  to  copper(-t-2)  (i.e.,  copper 
in  valence  state  +2)  then  the  coppef(-»-2) 
will  combine  with  some  other  element 
such  as  oxygen.  The  resulting  product, 
in  this  case  copper  oxide,  is  a  metal 
compoimd  and  thus,  a  metal  compotmd 
has  been  "manufactiired."  In  order  to 
prtxluce  the  copper  compound  from 
copper,  there  must  be  a  change  in  the 
valence  state  of  the  metal.  As  cited 
above,  EPA  also  stated  that  the 
"manufacture"  of  metal  compounds 
"may  or  may  not  involve  a  change  of 
valence  state."  For  example,  if  coppw 
sulfate,  in  which  copper's  valence  state 
is  +2,  is  converted  to  copper  oxide 
during  combustion,  no  change  in  the 
valence  state  of  copper  occurs  (i.e.,  the 
copper  in  copper  oxide  still  has  a  +2 
valence  state),  but  a  new  metal 
compoimd  (copper  oxide)  has  been 
manufactured.  There  may  also  be  cases 
in  which  the  metal  compound  is  not 
changed  at  all  during  combustion.  For 
example,  if  beryllium  oxide  is  in  the 
coal  and  remains  as  berylliiun  oxide 
after  combustion  of  the  coal,  then  no 
manufacture  of  a  metal  compoimd  has 
occurred.  In  any  event,  the  test  of 
whether  a  metal  comp>ound  has  been 
"manufactured"  is  not  whether  there 
has  been  a  change  in  the  valence  state 
of  the  metal  but  whether  a  metal 
compound  has  in  fact  been 
"manufactured"  as  a  result  of  the 
combustion  of  the  coal  or  oil.  U  a  metal 
is  converted  to  a  metal  compound  or  if 
one  metal  compound  is  converted  to 
another  metal  compound,  then  a  metal 
compound  has  been  "manufactured." 

In  the  proposed  rule,  EPA  did  not 
propose  either  a  new  definition  or 
IntOTpretation  of  "manufacture"  in  order 
to  capture  releases  from  electric 
utilities.  The  information  provided  in 
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the  proposed  rule  concaming  valence 
state  changes  and  the  "manufacture"  of 
metal  compounds  was  included  to 
ensure  that  parties  affected  by  the 
proposed  addition  of  certain  new 
industries  would  understand  that 
during  the  combustion  of  coal  and  oil  it 
is  possible  to  "coincidentally 
manufacture"  EPCRA  section  313  toxic 
chemicals,  including  metal  compounds. 
The  discussion  of  "manufacture"  in  the 
proposed  rule  and  as  outlined  above  is 
consistent  with  the  definition  of 
"manufacture"  used  under  EPCRA 
section  313.  For  example,  on  page  8  of 
EPA's  1995  Toxic  Chemical  Release 
Inventory  Reporting  Form  R  and 
Instructions  (EPA  745-K-96-001)  it  is 
stated  that  "The  term  manufacture  also 
includes  coincidental  production  of  a 
toxic  chemical  (e.g.,  as  a  byproduct  or 
impurity)  as  a  result  of  the  manufacture, 
processing,  otherwise  use,  or  treatment 
of  other  chemical  substances."  This 
statement  is  consistent  with  the 
definition  of  "manufactiire"  codified  at 
40  CFR  part  372,  which  is  consistent 
with  the  statutory  definition  found  in 
EPCRA  section  313(b)(l)(C)(I).  As 
discussed  in  more  detail  in  the 
Response  to  Comments  document  (Ref. 
15),  EPA  has  provided  guidance  to 
facilities  witMn  the  manufacturing 
sector  that  a  chemical  that  is  created 
during  combustion  is  considered  to  be 
"coincidentally  manufactured"  as  a 
byproduct  This  includes  guidance  that 
is  specific  to  coal  combustion. 

There  is  nothing  unique  or  special 
about  the  "coincidental  manufacture"  of 
toxic  chemicals,  including  metal 
compounds,  during  combustion 
processes,  such  as  the  combustion  of 
coal.  Clearly  combustion  processes  can 
result  in  the  "coincidental 
manufacture"  of  toxic  chemicals.  In  fact, 
standard  manufacturing  processes  for 
mfllring  metal  compoundis  can  be  similar 
to  combustion  processes,  such  as  the 
combustion  of  coal.  For  example,  zinc 
oxide  is  "manufactiued"  by  burning 
(oxidizing]  zinc  vapor  (Ref.  2).  In 
addition,  metal  compoimds  are  often 
"manufactured"  from  other  metal 
compounds  with  or  without  a  valence 
state  change.  For  example,  there  is  no 
change  of  the  valence  state  of  the  metal 
in  the  "manufacture"  of  barium 
carbonate  from  barium  sidfide  (i.e., 
barium  has  a  +2  valence  state  in  both 
the  carlmnate  and  the  sulfide)  (Ref.  2. 
Vol.  3,  page  466),  yet  this  is  clearly  the 
"manufacture"  of  a  metal  compoimd. 
Therefore,  if  a  metal  is  converted  to  a 
metal  compound  or  if  a  metal 
compound  is  converted  to  another  metal 
compound  as  the  result  of  the 
combustion  of  coal,  a  metal  compound 


has  been  "manufactured"  as  defined 
under  EPCRA  section  313. 

Several  commenters  state  that  the 
statutory  definition  of  "manufacture" 
found  in  EPCRA  section  313(b)(l)(C)(I) 
does  not  include  "coincidental 
manufacture"  and  that  the  definition  at 
40  CFR  372.3  should  be  consistent  with 
the  statutory  definition.  EPA  disagrees 
with  the  commenters.  The  definition  of 
"manufacture"  found  under  EPCRA 
section  313(b)(l)(C)(I)  reads  as  follows: 

The  term  manufacture  means  to  produce, 
prepara.  import,  or  compound  a  toidc 
chemical. 

This  definition  does  not  preclude  the 
"coincidental  manufacture"  of  a 
chemical.  A  chemical  that  is 
"coincidentally  manufactured"  can 
certainly  be  considered  as  having  been 
produced.  When  EPA  finalized  the  rule 
implementing  the  reporting 
requirements  of  EPCRA  section  313,  the 
definition  of  "manufacture"  was  clearly 
interpreted  to  include  the  "coincidental 
manufacture"  of  a  chemical  (53  FR. 
4500,  February  16, 1988).  EPA  does  not 
believe  that  there  is  any  inconsistency 
between  the  statutory  definition  and  the 
definition  as  explained  in  the  1988  final 
rule.  EPA  addressed  this  issue  in  that 
final  rule  See  53  FR  4504. 

4.  Interpretation  of  waste 
management  activities.  A  number  of 
commenters  contend  that  "a  regulatory 
definition  or  interpretation  of 
'management  activity'. .  .is  needed." 
One  commenter,  WMI  states  that  it  is 
concerned  with  the  "lack  of  clarity" 
because  there  are  waste  management 
activities  that  are  conducted  at 
hazardous  waste  facilities  that  do  not 
involve  treatment  and  disposal.  WMX 
also  suggests  that  the  Agency  "clarify 
that  if  the  only  'management  activity' 
which  occurs  is  storage,  container 
transfer  or  tank  transfer,  then  these 
activities  do  not  fall  under  the 
'otherwise  use'  definition  as  proposed, 
and  thus  would  not  require  reporting." 

EPA  interprets  waste  management  to 
include  the  following  activities: 
recycling,  combustion  for  energy 
recovery,  treatment  for  destruction, 
waste  stabilization,  and  release, 
including  disposal.  Waste  management 
does  not  include  the  storage,  container 
transfer,  or  tank  transfer  if  no  recycling, 
combustion  for  energy,  treatment  for 
destruction,  waste  stabilization  or 
release  of  the  chemical  occurs  at  the 
facility. 

EPA's  interpretation  of  the  terms 
"recycling."  "combustion  for  energy 
recovery,"  "treatment  for  destruction," 
and  "vraste  stabilization"  are  discussed 
in  Ref.  13.  "Combustion  for  energy 
lecoveiy."  "treatment  for  destruction." 


and  "waste  stabilization"  are  also 
discussed  in  Units  IV.E.6..  IV.E.7.,  and 
IV.E.8..  respectively,  of  this  preamble. 
EPCRA  section  329(8)  defines  "release." 

Some  commenters  believe  that  EPA 
should  define  "waste,"  particularly 
because  EPA  is  adding  a  segment  of  the 
waste  management  industry.  AAMA 
believes  that  EPA  should  "provide  clear 
guidance  for  all  covered  facilities  with 
respect  to  the  definition  of  waste, 
especially  in  the  context  of  recycling." 
The  Chemical  Manufacturers 
Association  (CMA)  contends  that  EPA 
"should  define  a  waste  stream  under  the 
PPA  reporting  requirements  so  there  is 
not  ambiguity  about  which  wastes  really 
are  wastes." 

EPA  is  providing  guidance  on  waste 
management  activities  in  the  document 
entitied  Interpretations  of  Waste 
Management  Activities:  Recycling, 
Combustion  for  Energy  Recovery, 
Treatment  for  Destruction,  Waste 
Stabilization,  and  Release  (Ref.  13).  EPA 
will  provide  regulatory  definitions  on 
waste  when  it  reproposes  the  PPA 
reporting  requirements  in  the  near 
future. 

5.  Recycling  as  a  process  activity. 
WMI  and  Safety  Kleen  support  EPA's 
interpretation  of  recycling  as  a  process 
activity.  The  Deptutment  of  Energy 
contends  that  the  "interpretation  of  the 
term  "processing"  to  include  toxic 
chemicals  contained  in  materials  being 
recovered/recycled  and  subsequenUy 
distributed  in  commerce  is  new  emd  that 
this  interpretation  raises  issues  needing 
clarification."  They  question  whether 
this  interpretation  applies  only  to 
wastes  received  finm  off-site  or  frogi  all 
recovery/recycling  operations.  They  also 
question  how  they  should  report  if  the 
recovery  operation  takes  place  in  one 
reporting  year  and  the  reuse  operation 
takes  place  in  a  future  reporting  year. 

EPA's  interpretation  oi  "processing" 
stated  in  the  proposal  is  not  new.  In  the 
proposed  rule,  EPA  stated  that  the 
recovery  of  an  EPCRA  section  313  listed 
toxic  chemical  for  further  distribution  or 
commercial  use  is  "processing"  of  that 
chemical.  This  interpretation  applies  to 
recycling  activities  where  the  ETCRA 
section  313  listed  toxic  chemical  that  is 
recovered  is  distributed  in  commerce.  If 
a  facility  recycles  an  EPCRA  section  313 
listed  toxic  chemical  and  uses  that 
material  at  the  facility,  e.g.,  as  a  solvent, 
and  the  EPCRA  section  313  listed  toxic 
chemical  is  not  distributed  in 
commerce,  the  chemical  is  "otherwise 
used."  This  guidance  is  not  new  to  this 
rulemaking.  EPA  has  provided  this 
guidance  on  recycling  activities  that 
have  occurred  at  coveved  facilities  since 
the  inception  of  the  program.  EPA  has 
not  changed  its  interpretation  of 


"processing"  to  include  recycling  of  an 
EPCRA  section  313  toxic  chemical  only 
if  the  recycled  material  was  received 
from  off-site.  Nor  did  EPA  state  in  the 
proposed  rule  that  it  intended  to  change 
its  interpretation. 

In  response  to  the  question  about  the 
recovery  and  reuse  taking  place  in 
different  reporting  years,  a  recovered 
toxic  chemical  does  not  need  to  be 
reused  during  the  same  reporting  year  to 
be  reported  as  "recycled."  This  is 
illustrated  in  the  following  examples. 

Facility  "X"  removes  chromium  from 
sludge  created  during  wastewater  treatment 
The  chromium  that  is  recovered  from  the 
sludge  and  is  reused  at  the  facility.  Assuming 
all  of  these  steps  occur  at  the  facility  within 
the  same  reporting  year,  the  quantity  of 
chromiiun  racoveied  from  the  sludge  and 
reused  is  considered  to  be  recycled  within 
that  reporting  year.  As  a  second  example, 
facility  "X"  treats  the  wastewaters,  recovers 
the  chromium  from  the  sludge  and  then 
(tores  the  reusable  chromium  during  the 
1997  reporting  year.  During  the  1998 
reporting  year,  the  chromium  is  reused.  EPA 
considers  the  chromium  to  be  recjrcled  in  the 
1997  reporting  year  because  that  is  when  it 
was  recovered  into  a  usable  product 

A  broader  discussion  of  recycling  is 
available  in  the  dociunent  entitied 
Interpretations  of  Waste  Management 
Activities:  Recycling,  Combustion  for 
Energy  Recovery,  Treatment  for 
Destruction,  Waste  Stabilization,  and 
Release  (Ref.  13). 

6.  Combustion  for  energy  recovery  vs. 
treatment  for  destruction.  Safety  Kleen 
states  that  it  believes  that  "treatment  for 
destruction,  disposal,  or  stabilization  is 
appropriately  considered  to  be 
'otherwise  use'  when  it  applies  to 
operations  that  are  assocfated  with 
disposal  operations."  However,  Safety 
Kleen  is  concerned  that  waste-derived 
fuel  blending  operations  could 
inappropriately  be  considered  to  be 
"treatment  for  destruction."  Safety 
Kleen  states  "(w)asterderived  fuels  are 
organic  chemical  waste  streams  which 
contain  significant  amotmts  of  heat 
value  (generally  greater  than  5,000 
British  Thermal  Units  (Btu)  per  pound) 
but  with  contamination  levels  that  make 
it  either  impractical  or  not  cost  effective 
to  recover  the  primary  constituents  fit>m 
them.  These  fuel  streams  are  burned  as 
an  alternative  fuel  in  cement  kilns,  for 
example,  reducing  the  kilns'  energy 
dependence  on  coal  or  other  fossil 
fuels."  Safety  Kleen  considers  the 
blending  of  Uie  waste-fuel  streams  to  be 
analogous  to  the  preparation  and 
distribution  in  commerce  of  a  chemical 
mixture.  Therefore,  Safety  Kleen 
considers  this  activity  to  be 
"processing."  Safety  Kleen  also  requests 
that  the  "otherwise  use"  definition  be 
modified  to  make  it  clear  the  "otherwise 


use"  applies  only  to  "treatment  for 
destruction"  if  there  is  no  subsequent 
distribution  in  commerce. 

EPA  believes  that  the  commenter 
interprets  "treatment  for  destruction"  as 
including  the  preparation  of  an  EPCRA 
section  313  toxic  chemical  in  waste  for 
destruction  because:  (1)  Combustion  of 
waste-derived  fuels  is  an  activity  that  - 
results  in  the  destruction  of  a 
chemical(s),  and  (2)  the  commenter 
requests  that  the  definition  of 
"otherwise  use"  be  modified  so  that  it 
is  clear  the  otherwise  use  only  applies 
to  "treatment  for  destruction"  if  there  is 
no  subsequent  distribution  in 
commerce.  EPA  believes  that  the 
commenter  contends  that  the 
preparation  of  a  waste  fuel  which  will 
sufa«equentiy  be  distributed  in 
commerce  and  destroyed  could  be 
construed  as  "treatment  for 
destruction,"  even  though  no 
destruction  of  the  subject  EPCRA 
section  313  toxic  chemical  will  occur 
during  blending  operations.  EPA 
believes  that  in  discussing  waste- 
derived  fuels  that  have  heat  values  of 
greater  than  5,000  Btus  and  that  are 
combusted  in  cement  kilns,  the 
commenter  is  implicitiy  referring  to 
"combustion  for  energy  recovery."  As 
discussed  below,  for  purposes  of 
reporting  on  the  management  of  wastes 
under  the  PPA,  EPA  differentiates 
"treatment  for  destruction"  from 
"combustion  for  energy  recovery."  EPA 
believes  that  in  addition  to  bringing  up 
a  niunber  of  issues  associated  with  how 
threshold  determinations  are  made  for 
"processing,"  "treatment  for 
destruction,"  and  "otherwise  use,"  the 
commenter  also  introduces  the  issue  of 
how  "treatment  for  destruction"  and 
"combustion  for  energy  recovery"  are 
reported  on  the  Form  R. 

EPA  agrees  with  the  commenter  that 
the  act  of  fuel  blending  is  not  in  itself 
now  considered  "otherwise  use"  nor 
would  it  be  considered  "otherwise  use" 
imder  EPA's  revised  interpretation  of 
that  term.  If  a  facility  blends  and 
subsequenUy  distributes  in  commerce  a 
waste-derived  fuel,  the  facility  is 
"processing"  the  EPCRA  section  313 
toxic  chemicals  that  are  constituents  of 
that  waste-derived  fuel.  However,  if 
subsequent  to  blending  the  waste- 
derived  fiiel,  that  same  facility 
combusted  on-site  the  waste-derived 
fuel  in  an  energy  recovery  unit,  e.g.,  a 
cement  kiln,  the  facility  would  be 
"otherwise  using"  the  EPCRA  section 
313  constituents  of  the  waste-derived 
fuel.  Note  that  this  facility  is  "otherwise 
using"  the  EPCRA  section  313  toxic 
chumiralu  that  are  constituents  of  the 
waste-derived  fuel  r^ardless  of  whether 
the  fecilify  generated  the  waste-derived 


fuel  or  received  it  fit)m  another  facility 
for  purposes  of  waste  management 
Since  the  inception  of  the  program.  EPA 
has  considered  that  an  EPCRA  section 
313  listed  toxic  chemical  that  is  a 
constituent  of  a  fuel  that  is  combusted 
on-site  is  being  "otherwise  used"  (see 
EPA's  1995  Toxic  Chemical  Release 
Inventory  Reporting  Form  R  and 
Instructions  (EPA  745-K-96-001),  page 
23).  If  the  facility  that  blended  the 
waste-derived  fuel  distributes  this  fuel 
in  commerce,  the  facility  that  receives 
-and  combusts  the  waste-derived  fuel 
would  compare  the  quantities  of  the 
EPCRA  section  313  listed  toxic 
chemicals  in  this  fuel  with  the 
"otherwise  use"  threshold,  provided 
that  the  receiving  facility  is  a  covered 
facility. 

Thtis.  for  purposes  of  identifying 
whether  an  "otherwise  use"  activity  is 
being  conducted,  EPA  distinguishes 
between  the  "otherwise  use"  of  an 
EPCRA  section  313  toxic  chemical 
through  the  "treatment  for  destruction" 
and  the  "otherwise  use"  of  an  EPCRA 
section  313  toxic  chemical  that  is  a 
constituent  of  waste-derived  fuels 
combiisted  in  an  energy  recovery  unit 
Under  EPA's  existing  guidance  on 
"otherwise  use,"  an  EPCRA  section  313 
toxic  chemical  that  is  a  constituent  of 
waste-derived  fuel  combusted  in  an 
energy  recovery  device  is  "otherwise 
used"  by  the  frudlify,  regardless  of  the 
origin  of  the  waste-derived  fueL  The 
EPCRA  section  313  chemical  that  is  a 
coi^stituent  of  the  waste-derived  fiiel  is 
considered  "otherwise  used"  for  energy 
recovery  because  it  is  combusted  in  an 
energy  recovery  unit  This  is  simply  one 
application  of  EPA's  guidance  on  the 
"otherwise  use"  of  EPCRA  section  313 
toxic  rhamimlg  in  any  fuel.  EPA's 
revised  definition  of  "otherwise  \ise" 
also  considers  the  "treatment  for 
destruction"  of  an  EPCRA  section  313 
toxic  chemical  to  be  "otherwise  use," 
but  only  if  the  facilify  destro3ring  the 
toxic  rbftmiral  received  the  chemical 
bom  another  facilify  for  waste 
management  purposes  or  if  the  toxic 
rhftmiml  was  produced  as  a  result  of 
mnnAging  waste  materials  received  from 
another  facilify. 

However.  EPA  notes  that  once  the 
"otherwise  use"  threshold  has  been  met 
for  reporting  the  activify  under  section 
6607  of  the  PPA  the  combustion  of  the 
Q>CRA  section  313  toxic  chemical  in 
waste-derived  fuel  is  refKirted  as 
"combustion  for  energy  recovery"  only 
if  certain  conditions  are  met  Under 
EPA's  interpretation  of  "combustion  for 
energy  recovery,"  EPCRA  section  313 
toxic  rhwmimlB  that  have  significant 
heat  value  and  that  are  combusted  in  an 
energy  recovery  unit  are  "combusted  for 
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eamgy  recovery."  EPA  believes  that 
while  "combustion  for  energy  recovery" 
can  be  considered  "treatment  for 
destruction"  of  the  toxic  chemical 
because  it  restilts  in  the  destruction  of 
the  EPCRA  section  313  toxic  chemical, 
it  can  also  be  considered  to  have  aspects 
of  "recycling"  because  it  may  also  result 
in  the  beneficial  reuse  of  the  chemical. 
Therefore,  EPA  believes  that  quantities 
of  an  EPCRA  section  313  toxic  chemical 
in  waste  that  are  combusted  in  an 
energy  recovery  unit  should  not  be 
considered  to  be  solely  the  "treatment 
for  destruction"  of  the  toxic  chemical. 
EPA  believes  that  for  the  purposes  of  the 
PPA.  rep(»ting  quantities  "combusted 
for  energy  recovery"  should  be 
restricted  to  devices  where  energy  is 
produced  from  the  caabustion  of  the 
toxic  chemical  and  hamnsnod  Such  a 
restriction  distinguishes,  in  keeping 
with  PPA  section  6607,  between 
combusticm  of  an  EPCRA  section  313 
toxic  chemical  for  the  purpose  of 
producing  energy  and  destruction  of  the 
toxic  chemical  with  no  recovery  of 
enwgy.  EPA  also  believes  that  a 
threshold  for  the  heating  value  of  the 
toxic  chemical  should  be  set  to 
determine  whether  the  chemical  should 
be  reported  as  "combusted  for  enogy 
recovery"  or  "treated  for  destruction." 
EPA  believes  that  the  threshold  applied 
should  be  the  same  threshold  used  in 
EPA's  RCRA  enforcement  guidance  to 
distinguish  between  enaigy  recovery 
ami  iBdaeration  (4«  FR 11158.  March 
16. 1M3).  oi  5,000  Btus  per  pound. 

Specifically,  EPA  intoprets 
"combustion  for  energy  recovery"  as  the 
combustion  of  a  toxic  chemic^  that  (1) 
is  (1)  a  KCRA  hazardous  waste  or  waste 
fuel,  (ii)  a  constituent  of  a  RCRA 
hazardous  waste  or  waste  fuel,  or  (iii)  a 
spent  or  omtaminated  "otherwise  used" 
material;  and  that  (2)  has  a  heeting  value 
greater  than  or  equal  to  5,000  Btus  per 
pound  in  an  "energy  or  materials 
recovery  device."  EPA  believes  that  the 
Btu  value  of  the  toxic  chemical  is  the 
value  listed  either  in  (i)  "Design 
Institute  of  Physical  Property  Data  Pure 
Component  Data  Compilation",  1988; 
(ii)  Domalski,  Eugene  S.  and  Hearing, 
Elizabeth  D.  "Estimation  of  the 
Thermodynamic  Properties  of  C-H-N-O- 
S  Halogen  Compounds  at  298.15  K. 
Journal  of  Physical  and  Chemical 
Reference  DaU,  V22  #4, 1993;  (iii) 
Domalski,  Eugene  S.  "Selected  Values  of 
Heats  of  Combustion  and  Heats  of 
Formation  of  Organic  Compounds 
Containing  the  Elements  C,  H,  N,  O.  P. 
and  S."  Journal  of  Physical  and 
Chemical  Reference  Data,  V22  M,  1972; 
(iv)  "CRC  Handbook  of  Chemistry  and 
Physics",  1988;  or  in  the  absence  of 


such  listing,  generated  by  EPA  using 
either  the  American  Society  for  Testing 
Materials  (ASTM)  Computer  Program 
for  Chemical  Thermodynamic  and 
Energy  Release  Evaluation  Version  7.0, 
1994,  or  the  National  Institute  of 
Standards  and  Technology  Estimation  of 
the  Chemical  Thermodynamic 
Properties  for  Organic  Compounds  at 
298.15K,  1994. 

EPA  considers  an  "enogy  or  materials 
recovery  device"  to  be  an  industrial 
furnace  or  boiler  as  defined  in  40  CFR 
372.3. 

EPA  considers  any  toxic  chemical  that 
is  burned  and  meets  the  criteria 
described  in  part  (1)  of  the 
interpretation,  but  which  has  a  heating 
value  less  than  5,000  Btus  per  pound,  as 
provided  in  part  (2)  of  the  definition 
interpretation,  to  be  "treated  for 
destruction"  rather  than  "combusted  for 
enogy  recovery."  This  is  regardless  of 
the  tyipe  of  device  in  which  it  is 
combusted.  A  discussion  of  this 
interpretation  is  provided  in  Ref.  13. 

EPA  believes  revisicm  of  its  proposed 
definition  of  "treatment  for  destructioa" 
is  necessary  in  response  to  the 
comments  received  and  to  reflect  the 
difiiarence  between  "treatment  for 
destruction"  and  "ccHnbustion  far 
energy  recovery."  EPA's  revised 
definition  fca  "treatment  for 
destruction"  foUowrs. 


:  far  dastractioa  1 
dMtnictkM  of  the  toxic  chanucal  ia  wMto 
tuch  that  the  rabstiKa  is  no  loefar  tha  toodc 
rhiairil  wiliject  to  reporting  under  EKJtA 
MctioD  313.  This  does  not  inchida  the 
destruction  of  a  toxic  chemical  in  wMte 
wbare  tlw  tsxic  chemical  has  a  heat  valwe 
graeter  than  SjOOO  British  thenoal  units  and 
is  combusted  in  an  j  device  that  is  an 
industrial  fufaaca  or  boikr  as  defined  at  40 
CFRZSaiO. 

EPA  reitOTates  that  an  EPCRA  section 
313  toxic  chemical  that  has  a  heat  vahie 
of  5,000  Btus  or  less  and  that  is  a 
constitumt  of  a  waste-derived  fuel  is 
"otherwise  used,"  regardless  of  the 
origin  of  the  waste  material,  if  that 
waste-derived  fiiel  is  combusted  in  an 
energy  recovery  unit 

7.  iVsatinent /or  destruction.  One 
commenter  believes  that  thoe  is 
substantial  confusion  over  the  definition 
of  "treatment  for  destruction."  The 
commenter  contends  that  it  is  clear  that 
this  definition  includes  processes  such 
as  incineration  and  the  commenter 
believes  that  add  or  allcalino 
neutralization  and  cyanide  destruction 
may  qualify.  However,  the  commenter  is 
uncertain  whether  treatment  activities 
such  as  fuel  blending,  clarification, 
precipitation,  biolo^cal  treatment  and 
carbon  absorption  will  be  covered. 
These  processes  are  considered 


"treatment"  imder  current  RCRA 
regulations. 

EPA  has  defined  "treatment  for 
destruction"  as  "the  destniction  of  the 
toxic  chemical  in  waste  such  that  the 
substance  is  no  longer  the  toxic 
chemical  subject  to  reporting  under 

EPCRA  section  313 "  EPCRA  section 

313  and  PPA  section  6607  reporting 
data  elements  are  generally  diemical- 
specific  not  waste  stream-specific.  Thus, 
reporting  on  "treatment  for  destruction" 
activities  and  consideration  of 
"treatment  for  destruction"  activities  for 
purposes  of  the  "otherwise  use" 
threshold  under  EPCRA  section  313 
focus  on  treatment  of  the  chemical  not 
treatment  of  the  wastestreem.  As  such, 
"treatment  for  destruction"  only 
includes  activities  that  chemic^y 
change  the  listed  EPCRA  sectirai  313 
toxic  chemical.  EPA  believes  that  this 
includes  acid  or  alkaline  neutralization 
if  the  EPCRA  section  313  listed  toxic 
chemical  is  the  entity  which  reacts  with 
the  add  or  base.  EPA  does  not  consider 
the  EPCRA  secticm  313  toxic  chemical 
to  be  "treated  for  destruction"  if  the 
waste  stream  is  neutralized,  hut  a 
ccHnponent  of  the  waste  stream  other 
than  the  EPCRA  section  313  listed  toodc 
chemical  is  the  entity  which  reacts  widi 
the  add  or  base.  As  discussed  in  Unit 
V.E.6.  of  this  preamble,  fuel  blending  is 
often  a  "processing"  activity.  EPA 
believes  that  biological  treatment  can 
result  in  the  destruction  of  an  EPCRA 
section  313  listed  toxic  chemical.  More 
generally  for  EPCRA  sectim  313 
purposes,  EPA  believes  that  "treatment 
fior  destruction"  should  not  include 
preparation  of  the  EPCRA  section  313 
toxic  chemical  for  disposal  or  removal 
of  the  toxic  chemical  mMB  waste 
streams.  Further,  EPA  believes  that 
"treatment  fat  destiucticm"  should  not 
include  physical  removal  or  other 
activities  intended  to  render  the  stream 
more  suitable  hr  further  "otherwise 
use"  or  "processing,"  such  as  a 
distillation  or  sedimentation  unit 
Additional  guidance  on  this  issue  is 
provided  in  Ref.  13. 

8.  IVoste  aiabUixation.  In  the  preamble 
to  the  proposed  rule,  EPA  stated  that  it 
interpreted  waste  stabilization 
consistent  with  the  definition  at  40  CFR 
265.1081,  except  that  for  purposes  of 
EPCRA  section  313  the  definition 
should  be  interpreted  to  apply  to  any 
EPCRA  section  313  listed  tmdc  chemical 
or  waste  containing  any  EPCRA  section 
313  listed  toxic  rhemiml.  61  FR  33596- 
97.  EPA  noted  that  as  provided  in 
§  265.1081,  a  synonym  for  waste 
stabilization  is  waste  solidification.  Id. 
at  33597.  One  commenter  states  that  in 
a  Federal  legistm  notice  of  February  9. 
1996  (61  FR  4903).  EPA  removed  waste 


solidification  from  the  definition  of 
waste  stabilization  at  $265.1081.  EPA 
does  not  agree  that  the  new  language 
excludes  solidification  from  the 
definition  of  waste  stabilization;  rather, 
it  simply  exdudes  one  specific  activity, 
the  addition  of  absorbent  material 
without  mixing  or  agitation,  from  die 
general  stabilization  definition. 

EPA  further  does  not  agree  that  the 
specific  activity  exduded  from  the 
general  definition  of  waste  stabilization 
in  §  265.1081  should  be  excluded  from 
that  definition  for  EPCRA  section  313 
purposes.  Hist  activity  was  exduded 
because  the  addition  of  absorbent 
matfflial  widiout  mixing  or  agitation 
would  not  be  expected  to  result  in 
emissicHis  of  volatile  organic 
compounds.  However,  for  purposes  of 
"otlwrwise  use"  under  section  313,  that 
activity  constitutes  such  use  in  the  same 
manner  as  any  other  waste  stabilization 
activity.  Therefore,  for  purposes  of 
EPCRA  section  313,  EPA  defines  "waste 
stabilization"  consistendy  with  the 
general  definition  found  at  40  CFR 
section  265.1081,  which  provides  diat 
waste  stabilization  is  a  physical  or 
chemical  process  used  to  either  reduce 
the  mobility  of  hazardous  constituents 
in  a  hazardous  waste  or  eliminate  free 
liquids  in  the  waste,  and  that  this 
process  indudes  mixing  the  hazardous 
waste  with  binden  or  other  materials, 
and  curing  the  resulting  hazardous 
waste  and  binder  mixture. 

The  commenter  also  suggests  that  a 
more  appropriate  definition  of  waste 
stabilization  is  located  at  40  CFR  268.42 
Table  1.  That  table  does  not  define 
waste  stabilization,  but  identifies  waste 
stabilization  as  one  type  of  technology- 
based  treatment  standard  applicable  to 
RCRA  hazardous  wastes  prior  to  land 
disposal.  For  purposes  of  definiiag  waste 
stabilization  as  a  type  of  "otherwise 
use"  of  a  toxic  chemical,  EPA  believes 
that  the  general  approach  used  in  the 
definition  at  40  CFR  265.1081,  as 
discussed  above,  is  appropriate. 

F.  Definitional  Interpretations  and 
Beporting  Considerations 

1.  Reporting  of  releases.  EPA  has 
receivml  approximately  50  comments  on 
the  issue  of  the  Agency's  interpretation 
of  "release."  The  foUoMdng  is  a  brief 
summary  of  some  of  the  major  issues 
raised  in  those  comments.  Detailed 
responses  to  comments  specific  to 
mining,  RCRA  Subtitie  C  fedllties, 
utilities,  and  underground  injection 
wells  are  available  in  the  Ret^nse  to 
Comments  doctunent  (Ref.  15). 

A  number  of  the  commenten  aigue 
that  EPA  is  uidawfully  expanding  the 
definition  of  "releese."  They  contend 
that  EPA  has  incoiiectly  interpreted 


release  to  include,  for  example,  the 
disposal  of  EPCRA  section  313  listed 
bndc  diemicals  in  mining  materials, 
aah,  and  aludge  on-site  to  land;  the 
disposal  of  EPCRA  section  313  listed 
toxic  chemicals  into  a  RCRA  Subtitle  C 
facility;  and  the  injection  of  EPCRA 
section  313  listed  toxic  chemicals  into 
imderground  injection  wells, 
particularly.  Class  I  and  n  injection 
wells.  They  further  contend  that  in  7?ie 
Fertilizer  Institute  v.  EPA.  935  F.2d  1303 
(DC  Or.  1991)  ("Tn"),  the  court 
rejected  EPA's  expansive  definiticw  of 
"release."  Since  the  definition  of 
"release"  in  EPCRA  is  identical  to  the 
definition  of  "release"  in  CERCLA. 
these  commenten  aigue  that  777 
prohibiu  EPA  from  defining  "release" 
under  EPCRA  to  apply  to  any  of  the 
above  st»narios. 

EPA  believes  that  EPCRA  section  313 
does  autiiorize  the  Agsncy  to  require 
that  the  land-based  disposal  of  toxic 
chemicals,  induding  the  examples  dted 
abovp,  be  repented  cm  Form  R  as 
releases.  The  statute  directs  EPA  to 
publish  a  "uniform  toxic  chemical 
release  form"  and  specifies  that  the  frmn 
is  to  provide  for  the  submission  of,  inter 
alia,  "(t]he  annual  quantity  of  the  toxic 
chemical  entering  each  environmental 
medium."  EPCRA  section  313(gXl).  The 
statute  Inoadly  defines  both  "release"  to 
mean  "any  spilling,  leaking,  pumping, 
pouring,  onitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping  or  disposing  into  the 
environment"  EPCRA  section  329(8) 
(emphasis  added);  and  "environment" 
to  "include  water,  air  and  land  and  die 
interrelationship  which  exists  among 
and  between  water,  air,  and  land  and  all 
living  things."  Id.  section  329(2).  Undw 
EPCRA,  EPA  interprets  annual 
reportable  quantity  to  indude 
"releases."  EPA  interprets  "release"  to 
indude  the  land-based  disposal  of  toxic 
chemicals  given  the  definition  of 
"release"  includes  a  wide  variety  of 
activities  and  the  encompassing 
definition  of  "environment"  indudes 
the  land,  both  siirfece  and  subsurface. 
Even  if  "release"  wrere  to  be  construed 
more  narrowly,  EPCRA  does  not  limit 
the  Form  R  requirements  to  "releases" 
but  calls  for  facilities  to  rqwrt  all 
amounts  of  listed  tindc  chemicals 
"entering  each  environmental  medium" 
annually.  EPCRA  section 
313(gXlXCXiv).  EPA  does  not  believe 
that  it  is  appropriate  in  this  context  to 
exdude  such  disposab  simply  because 
the  disposal  area  is  intmded  to  contain 
the  toodc  rh«wniral»  {n  ot  on  the  land. 

EPA  has  interpreted  section  313(gX 
l)C)(iv)  in  this  way  from  the  incqpticm 
of  the  TRI  program.  Ever  since  reporting 
was  first  requhed.  far  rapocting  year 


1987,  Form  R  has  indudad  data 
elements  specific  to  releases  to  land  on- 
site:  Section  5.5,  entiUed  "Release  to 
Land  On-site,"  is  divided  into  four 
subsections:  landfill;  land  treatment/ 
application  farming;  surface 
impoundment;  and  other  disposaL 
Further,  in  EPA's  guidance  document 
entitled  1995  Toxic  Chemical  Release 
Inventory  Reporting  Form  R  and 
Instructions  (EPA  745-K-96-001),  v^iich 
is  provided  to  the  regulated  community 
every  year,  EPA  has  consistmUy 
described  releases  to  land  to  include 
disposal  in  landfills,  surface 
impoundments,  land  treatment/ 
application  fuming,  and  other  disposaL 
Form  R  also  includes  a  data  dement 
specific  to  undmground  injection. 
Section  5.4  entitled  "Undoground 
ii^ections  on-site,"  and  the  guidance 
dociunent  specifically  states  that  this 
data  element  includes  the  "ttitA  annual 
amount  of  the  toxic  chemical  dMt  [is] 
injected  to  all  wells,  inrluding  Class  I 
wells,  at  die  facility." 

EPA's  interpretation  of  its  statutory 
authority  to  collect  dispos^  or 
injections  to  land  as  releasee  is 
supported  by  the  Confnence  Report  in 
which  the  House  and  Smate  conferees 
emphasized  that  "[rjeporting  on  releases 
to  each  environmental  medium  under 
subsection  (gKlMCKiv). . .  shall  indude. 
at  a^firumum,  releases  to  the  air.  water 
(surface  water  and  groundwater),  land 
(surface  and  subsurface),  and  wraste 
treatment  and  storage  fiidlities.  Conf. 
Rep.  at  298  (emphasis  added). 
Representative  Edgar,  the  prindpal 
House  author  of  QKIRA,  further 
clarified  this  issue  in  stating  that  "all 
toxic  chemicals  dumped  into  land 
disposal  facilities  must  be  r^KHted 
whether  or  not  such  facilities  are 
regulated  under  [RCRA]."  132  Cong. 
Rec.  at  H9595  coL  1  (October  8, 1996). 
EPA  believes  that  this  legislative  history 
confirms  that  Congress  intended  the 
release  frams  to  indude  the  land-based 
disposal  of  toxic  chmnicals.  This  is  true 
wdwther  or  not  the  area  receiving  waste 
is  intended  to  contain  it  and  theorefore 
EPA  disagrees  with  some  commenten' 
assertion  that  there  must  bea  direct 
physical  contact  between  a  listed  toxic 
chemical  and  the  land  (or  any  other 
environmental  medium)  before  a 
"release"  reportable  unda  EPCRA 
section  313  can  occur. 

EPA  also  does  not  agree  with 
commenten'  positicm  that  The  FertUapr 
Institute  deprives  the  Agency  of 
authority  to  require  disposal  of  toxic 
chemicals  to  be  reported  as  releases 
under  EPCRA  section  313.  That  case 
involved  a  challenge  to  EPA's 
interpretation  of  "release"  under 
CERCLA  section  101(22)  to  inchide 
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disposal  to  unenclosed  containment 
structures,  such  that  CERCLA's  section 
103(a)  reporting  requirement  would  be 
triggered  by  such  disposal,  hi  response 
to  that  challenge,  EPA  argued  that  the 
threat  of  an  actual  release  from  such  a 
structure  was  great  enough  to  justify 
reporting  a  disposal  into  it  as  an  actual 
release.  Based  on  specific  provisions  of 
CERCLA,  however,  the  court  rejected 
that  position,  emphasizing  that  CERCLA 
"expressly  distinguish[es]  between 
threats  of  releases  and  actual  releases," 
TFI,  935  F.2d  at  1310,  and  concluding 
that  "(ujnder  CERCLA's  provisions, 
nothing  less  than  the  actual  release  of  a 
hazardous  material  into  the 
environment  triggers  its  reporting 
requirements,"  Id. 

EPA  believes  that  The  Fertilizer 
Institute  does  not  afiisct  EPA's  authority 
to  promulgate  today's  rule  under 
EPCRA.  Although  one  relevant  term, 
"release,"  is  defined  in  a  similar  way  in 
both  EPCRA  and  CERCLA,  other 
relevant  provisions  of  EPCRA  are 
defined  differently  and  more  broadly. 
First,  while  CERCLA  section  101(8) 
defines  "environment"  to  mean  (in 
addition  to  certain  specified  waters) 
sur&ce  and  ground  water,  land  surface 
and  subsurface  strata  and  air,  EPCRA 
defines  environment  more  broadly  to 
"include"  all  such  media  and  the 
"interrelationship  which  exists  amnig 
and  between  water,  air,  and  land  and  all 
living  things."  EPCRA  section  329(2) 
(emphasis  added).  Second,  while 
CERCLA  section  103(a)  requires 
notification  only  of  an  actual  release, 
EPCRA  requires  each  annual  fiscility 
report  to  include,  at  a  minimum,  not 
only  the  quantity  of  toxic  chemicals 
"entering  each  environmental  medium," 
and  a  number  of  other  things,  such  as 
amoimts  of  toxic  chemicals  present  and 
the  waste  treatment  and  disposal 
methods  used.  EPCRA  section 
313(g)(1)(C).  Moreover,  the  purposes  of 
the  reporting  requirements  in  each 
statute  are  significantly  different:  as  The 
Fertilizer  Institute  court  noted,  CERCLA 
was  enacted  "(tjo  address  the  growing 
dangers  caused  by  the  unregulated 
dtunping  and  storage  of  haurdous 
wastes."  rn.  935  F.2d  at  1306.  To 
"establish  a  program  for  appropriate 
environmental  response  action," 
CERCLA  "vested  the  EPA  with  the 
authority  to  investigate  and  respond  to 
the  release,  or  threatened  release,  of 
hazardous  wastes  into  the 
enviroiunenL"  Id.  In  turn,  the  court 
stated  that  the  purpose  of  the  CERCLA 
reporting  requirement  is  "[t]o  effsctuate 
the  EPA's  response  authority."  Id.  By 
contrast,  in  discussing  the  information 
required  to  be  reported  imder  EPCRA, 


the  House  and  Senate  conferees  stated 
that  "[t)he  purpose  of  this  reporting 
requirement  is  to  obtain  available 
information  about  releases  of  listed 
toxic  chemicals  to  the  environment" 
Conf.  Rep.  at  298.  This  statement  is 
reinforced  by  the  broad  variety  of 
intended  uses  of  the  release  forms  that 
are  discussed  in  the  statutory  text,  at 
EPCRA  section  313(h).  For  all  of  these 
reasons,  EPA  believes  that  the  holding 
of  The  Fertilizer  Institute  is  limited  to 
the  context  and  terms  of  CERCLA,  and 
should  not  be  extended  to  the  reporting 
requirements  of  EPCRA. 

EPA  also  received  comments  stating 
that  because  EPA  uses  the  word 
"release,"  TRI  data  will  lead  to  the 
misperception  that  a  reported  EPCRA 
section  313  "release"  necessarily  results 
in  an  actual  exposure  of  people  or  the 
environment  to  a  toxic  chendcal.  These 
comments  have  been  received  firom  the 
mining  interests,  RQRA  Subtitle  C 
hazardous  waste  fedllities,  utilities  and 
other  industries.  Although  EPA 
provides  clear  descriptions  of  TRI  data 
for  public  use,  the  Agency  recognizes 
that  the  potential  exists  for  the  data  in 
TRI  to  be  mischaracterized  and/or 
misunderstood.  However.  EPA  does  not 
believe  that  the  potential  for 
mischaracterization  and/or 
misunderstanding  justifies  not  adding 
new  industry  groups  to  the  TRI.  EPA 
will  continue  to  attempt  to  provide  the 
public  with  the  means  for  correctly 
interpreting  the  TRI  data. 

In  addition,  the  Agency  modified 
Form  R  for  the  1996  reporting  year  in 
order  to  address  some  of  the 
commenters'  concerns  about  public 
misperception  and  to  better  help  the 
public  understand  the  nature  of  the 
various  methods  of  disposal.  First.  EPA 
does  recognize  the  difference  in  the 
management  and  regulatory  oversight 
provided  by  the  Underground  Injection 
Control  program  of  Class  I  wells  from 
other  forms  of  injection  into  the  land. 
As  a  consequence,  EPA  has  redesigned 
Form  R  to  distinguish  Class  I  injection 
well  data  from  data  for  other  classes  of 
injection  wells  in  a  way  that  makes  that 
distinction  clear  for  the  public.  The 
Agency  has  redesigned  Form  R  to 
distinguish  disposals  to  RCRA  Subtitle 
C  landfills  from  disposals  to  other 
landfills.  In  addition,  the  titie  of  Section 
5  of  the  Form  R.  previously  named 
"Releases  of  the  Toxic  Chemical  to  the 
Environment  On-Site"  has  been 
changed  to  reflect  the  statutory  language 
to  "(^lantities  of  the  Toxic  Chemical 
Entering  Each  Environmental  Medium." 

Beyond  the  changes  which  EPA  has 
made  on  the  form  for  1996.  the  Agency 
will  be  working  with  industry,  states, 
academia  and  other  non-flovemmental 


organizations  as  part  of  the  stakeholder 
process  as  described  in  Unit  VII.  of  this 
preamble  to  identify  other  modifications 
to  the  form  which  will  make  it  a  more 
effective  tool  for  communicating 
information  about  releases  and  transfers 
of  chemicals  to  the  public.  Issues  that 
will  be  addressed  include  changes  to 
sectfon  8,  currentiy  named  "Source 
Reduction  and  Recycling  Activities,"  to 
better  reflect  pounds  of  waste  generated 
as  distinguished  from  pounds  of  waste 
managed,  changes  to  the  nomenclature 
for  underground  injection  and  land 
disposal  as  well  as  modifications  that 
may  result  from  finalization  of  the  PPA 
reporting  requirements  for  Form  R. 

2.  Double  counting  issues.  Several 
commenters  contend  that  modification 
of  the  interpretation  of  "otherwise  use" 
will  result  in  double  coimting  of  wastes 
reported  in  section  8  of  Form  R.  Others 
contend  that  this  double  counting  in 
section  8  already  exists  and  that  the 
modification  of  "otherwise  use"  will 
only  increase  the  magnitude  of  the 
problem.  All  of  the  comments  are 
specific  to  the  total  waste  reported  by 
the  fecility  in  section  8  of  Form  R.  None 
of  the  commenters  contend  that  double 
counting  Mrill  result  for  on-site  releases. 

Eastman  contends  that  the  Form  R 
should  be  modified  so  that  only  the 
facility  responsible  for  generating  a 
waste  would  report  on  the  EPCRA 
section  313  listed  toxic  chemical  in  that 
waste.  If  wastes  are  transferred  to 
another  fecility  for  purposes  of  further 
waste  management,  the  commenter 
believes  that  the  receiving  fecility 
should  not  report  imless  a  "new  waste" 
is  generated.  CMA  contends  that  EPA's 
proposed  reporting  requirements  will 
result  in  significant  double  counting  if 
all  wastes  managed  are  summed  "across 
the  Cacihties."  They  believe  that  if  EPA 
aggregates  Form  R  section  8  data 
nationally,  only  the  on-site  activities 
should  be  included. 

CMA  further  suggests  that  three  new 
data  elements  should  be  included  in 
section  8  of  the  Form  R:  "Total  waste 
management  activities,"  "Quantity 
generated  onsite,"  and  "Quantity 
received  from  oflbite."  Based  on 
examples  that  they  provide,  the  data 
element  'Total  waste  management 
activities"  represents  the  sum  of  the 
current  sections  8.1-8.7;  "Quantity 
generated  onsite"  represents  the 
quantity  of  the  EPCRA  section  313  listed 
toxic  chemical  that  was  actually 
produced  as  waste  at  the  site.  Quantity 
received  from  off-site  is  the  quantity  of 
the  EPCRA  section  313  listed  toxic 
chemical  as  vraste  managed  on-site  that 
was  received  from  another  tadhty. 

The  information  in  section  8  of  Form 
R  is  the  quantity  of  the  EPCRA  section 


313  listed  toxic  chemical  that  is 
managed  as  waste  material  by  the 
reporting  fecility;  it  is  not  limited  to  the 
quantity  of  the  EPCRA  section  313 
chemical  that  is  generated  as  waste  by 
the  reporting  facility.  The  information 
collected  under  section  8  of  Form  R  is 
collected  under  the  authority  of  section 
6607  of  the  PPA,  which  specifically 
relates  to  the  management  of  EPCRA 
section  313  toxic  chemicals  in  waste. 
EPA  does  not  believe  that  the  PPA  is 
intended  to  limit  the  reporting  of 
EPCRA  section  313  toxic  chemicals 
managed  in  waste  to  the  quantities  that 
are  generated  at  the  facility.  The 
information  on  the  EPCRA  section  313 
toxic  chemicals  in  waste  managed  by 
the  fecility  would  be  incomplete  if  the 
facility  were  to  report  only  that  fraction 
of  managed  waste  that  was  generated  by 
the  facility.  Thus.  EPA  believes  that  if 
the  wastes  currentiy  reported  in  section 
8  are  totaled  across  the  nation,  double 
counting  of  the  wastes  that  are  managed 
will  not  occur.  Even  a—nming  someone 
were  to  represent  national  totals  of 
section  8  waste  data  as  waste  generated, 
this  rulemaking  does  not  introduce  this 
misuse  of  the  section  8  information. 

One  type  of  information  that  section 
8  data  capture  is  how  different  facilities 
manage  a  quantity  of  an  EPCRA  section 
313  toxic  chemical  in  waste.  Currentiy, 
facilities  in  SIC  code  20  through  39  may 
send  wastes  to  other  facilities  in  SIC 
code  20  through  39  for  the  purposes  of 
recycling,  combustion  for  energy 
recovery,  treatment,  and  disposal.  The 
first  fecility  would  report  in  section  8  of 
Form  R  on  quantities  of  the  EPCRA 
section  313  listed  toxic  chemical  sent 
off-site  for  waste  management.  If  the 
second  facility  exceeded  the  reporting 
threshold  for  that  chemical  elsewhere  at 
the  facility  then  that  facility  would 
report  on  the  quantities  managed. 
However,  the  management  activity  and 
quantity  of  the  EPCRA  section  313  toxic 
chemioid  associated  with  tiiat  activity 
reported  in  section  8  by  the  first  facility 
would  not  necessarily  be  reported  the 
same  way  by  the  second  fecility.  For 
example,  facility  A  reports  that 
1,000,000  pounds  of  an  EPCRA  section 
313  toxic  chemical  is  sent  off-site  for 
recycling  to  facility  B.  Facility  B 
recycles  800.000  pounds  of  the 
1.000.000  pounds  received  from  fKdlity 
A;  treats  for  destruction  150.000  pounds 
and  emits  50,000  pounds.  While  the 
reported  total  quantity  of  the  EPCRA 
section  313  toxic  chemical  managed  as 
waste  will  be  the  same  for  both 
facilities,  how  each  facility  managed  the 
waste  is  cleariy  different  This 
information  on  wraste  management  thus 


provides  the  public  with  useful 
information  on  toxic  chemicals. 

In  addition,  any  apparent  issue  with 
double  counting  of  total  waste  generated 
may  be  overstetod  by  the  commenters. 
For  example,  the  fadlity  generating  the 
waste  may  not  file  a  Form  R  because  it 
may  not  have  exceeded  an  activity 
threshold  or  may  not  have  conducted  a 
reporteble  activity. 

While  EPA  disagrees  with  the 
commenters,  EPA  believes  that  CMA's 
proposed  addition  of  date  elements  to 
section  8  may  be  an  efficient  way  to 
address  the  commenters'  concerns  about 
double  counting.  It  would  continue  to 
allow  the  date  user  to  assess  wastes 
managed  by  the  fecility  but  would 
minimize  the  perception  that  the  wastes 
reported  in  section  8  were  generated  by 
the  reporting  fecility.  As  discussed 
above,  EPA  plans  to  revise  the  Form  R 
in  the  near  fiitiu«  in  conjimction  with 
rulemaking  in  connection  with  the  PPA 
reporting  requirements.  EPA  will 
seriously  consider  the  date  elemente 
included  in  CMA's  comments.  Once 
EPA  includes  date  elements  that  are 
similar  (or  the  same)  as  those  suggested 
by  the  commenter,  EPA  will  report 
separately  national  totals  of  waste 
generated  from  national  totals  of  waste 
managed. 

G.  Industries  Not  Included  in  this  Final 
Rule 

A  significant  number  of  commenters 
urged  EPA  to  add  other  industries 
which  are  not  included  in  this 
rulemaking.  These  commente  primarily 
support  EPA's  proposal,  but  stete  the 
belief  that  EPA  shoidd  fully  exercise  ite 
authority  to  add  other  industries,  and 
that  reporting  by  a  niunber  of  other 
indiutries  is  justified.  A  number  of 
commenters  support  the  addition  of 
other  industries  such  as  dry  cleaners, 
gas  stetions,  and  airports. 

As  discussed  in  Unit  ILC  of  this 
preamble,  EPA  considered  a  numbw  of 
industries  during  the  screening  process 
conducted  prior  to  this  rulenuddng. 
Also,  as  discussed  in  Unit  V.  A.  of  this 
preamble,  EPA  has  broad  authority  to 
add  other  industries,  and  may  consider 
doing  so  in  the  future.  EPA  selected  the 
industry  groups  included  in  this  final 
rule  as  a  matter  of  prioritizing  in  order 
to  focus  the  Agency's  efforts  and 
resources,  but  recognizes  that  other 
industries  may  also  "manufacture." 
"process,"  er  "otherwise  use"  listed 
toxic  chemicals  in  ways  relevant  to  the 
reporting  purposes  of  EPCRA  section 
313.  Thoefore.  reporting  by  facilities  in 
these  other  non-included  industries  may 
be  determined  to  be  relevant  to  the 
piuposes  of  EPCRA  section  313. 


Since  EPA  did  not  include  the 
industries  suggested  by  commentera  in 
ite  proposal,  it  will  not  directiy  address 
the  particidar  issues  associated  with 
each  industry  which  commenters  have 
recommended  including  imder  EPCRA 
section  313.  In  general,  EPA  has 
questions  r^arding  how  the  Agency 
should  respond  to  the  different 
situations  these  industries  might  face  in 
reporting  under  EPCRA  section  313. 
EPA  recognizes  the  concerns  many 
commenters  expressed  regarding  tiie 
lack  of  information  on  toxic  chemical 
releases  from  facilities  in  other 
industries.  However,  EPA  believes  that 
any  expansion  should  be  approached  in 
a  measured  and  orderly  fashion. 

A  number  of  commenters  from 
environmental  and  community  groups 
urged  EPA  to  remove  some  of  the 
constrainte  to  reporting  in  ite  program, 
such  as  loiwering  the  current  exemption 
for  de  minimis  concentrations, 
particulariy  for  classes  of  chemicals. 
Such  a  step  may  potentially  make  it 
more  likely  that  some  industry  groups 
not  included  in  this  rule  would  provide 
more  informatira  under  EPCRA  section 
313  reporting  reqiiiremente.  In  the 
future,  EPA  will  consider  changes  to  the 
de  minimis  exemption,  but  is  not 
addressing  the  issue  in  this  rule, 
because  the  Agency  believes  that  this 
issue  requires  further  analysis  and 
rulemakings.  EPA  may  considw  such  a 
step  in  the  future. 

A  number  of  commenters  support 
EPA's  decision  not  to  iiwJude  oil  and 
gas  exploration  and  production  in  ite 
proposal,  and  urge  B*A  not  to  propose 
adding  this  industry  in  the  foture.  EPA 
considered  the  inclusion  of  this 
industry  group  prior  to  ite  proposal,  and 
indicated  in  the  proposal  that  one 
consideration  for  not  including  it  was 
concern  over  how  a  "facility"  would  be 
defined  for  purposes  of  reporting  in 
EPCRA  section  313  (61  PR  33592).  This 
issue,  in  addition  to  other  questiims,  led 
EPA  to  not  include  this  industry  group. 
EPA  wiU  continue  ite  dialogue  with  the 
oil  and  gas  exploration  and  production 
industry  and  other  interested  parties, 
and  may  consider  action  on  this 
industry  group  in  the  future. 

Some  commenters  from 
environmental  and  conununity  groups 
urged  EPA  to  abandon  the  SIC  code 
system  entirely  in  order  to  capture  all 
fiKilities  whidi  use  toxic  chemicals. 
These  commenters  cite  the  aUUty  of 
facilities  to  avoid  reporting  under 
EPCRA  section  313  by  identifying  their 
fKalities  in  non-covraed  SIC  codes.  EPA 
discusses  the  so-called  "SIC  code 
loophole"  in  Unit  V.L3.  of  this 
preamble,  and  more  fully  in  the 
Response  to  Cnmmnnt  document  (ReL 
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15).  EPA  does  not  believe  that 
abandoning  the  SIC  code  system 
entirely,  and  then  covering  all  Cacilities 
which  manufactiire,  process,  or 
otherwise  use  EPCRA  section  313 
chemicals,  is  a  workable  alternative  at 
this  point  in  time.  Resource  constraints, 
legal  questions,  burden  for  facilities, 
and  compliance  and  enforcement  issues 
all  combine  to  bring  into  question  the 
Agency's  ability  to  expand  EPCRA 
section  313  reporting  in  such  a  fashion. 

H.  Industry-Specific  Comments  for 
Industry  Groups  that  Are  Being 
Finalized  in  Today's  Action 

1.  Comments  regarding  the  proposed 
addition  of  mining.  EPA  is  finalizing  the 
addition  of  Metal  Mining  (SIC  codes 
1021, 1031, 1041, 1044, 1061, 1099) and 
Coal  Mining  (SIC  codes  1221, 1222, 
1231)  to  the  EPCRA  section  313  list  of 
covered  industries.  EPA  believes  that 
reporting  by  facilities  in  these  industry 
groups  is  relevant  to  the  purposes  of 
EPCRA  section  313.  EPA  received 
considerable  comment  regarding  the 
addition  of  these  industry  groups,  both 
for  and  against  this  action.  A  majority  of 
the  substantive  comments  received  from 
mining  trade  associations,  state 
agencies,  and  mining  companies 
primarily  address  whether  subjecting 
mining  facilities  to  EPCRA  section  313 
reporting  requirements  is  consistent 
with  the  authority  or  purposes  of 
EPCRA  section  313,  and  whether  such 
reporting  would  provide  data  of  little  or 
no  value  at  considerable  biuden  to  the 
indiistry.  A  significant  number  of 
indiistry  commenters  incorporated  the 
comments  of  the  National  Mining 
Association  (NMA)  by  reference.  The 
comments  in  favor  of  the  proposal 
address  the  lack  of  data  available 
regarding  the  environmental 
consequences  of  mining  and  the  need 
for  that  data,  and  the  lack  of  incltision 
of  this  industry  imder  other  Agency 

Trting  requirements, 
siunmary,  concerns  that 
commenters  raise  regarding  EPA's 
authority  to  specifically  add  mining 
Cacilities  can  be  classified  as:  (a)  Mining 
activities  are  not  similar  to  activities  in 
the  manufacturing  sector;  (b)  mining 
does  not  involve  the  "manufacture," 
"process,"  or  "otherwise  use"  of  EPCRA 
section  313  toxic  chemicals;  and  (c)  the 
data  provided  by  mining  facilities 
would  be  of  little  value  or  benefit  These 
concerns  are  raised  in  conjunction  with 
the  addition  of  both  metal  and  coal 
mining,  and  are  addressed  in  the 
following  section.  Following  this 
general  section,  two  sections  discuss 
mote  industry-specific  conunents.  the 
first  dealing  with  metal  mining,  and  the 
second  with  coal  mining.  Several  major 


concerns  raised  by  mining  industry 
commenters,  such  as  duplicative 
reporting  requirements,  were  raised  by  a 
number  of  oUier  commenters,  and  are 
addressed  generally  in  other  units  of 
this  rvde.  Additional  detail  is  available 
in  the  Response  to  Comments  document 
(Ref.  15). 

a.  Lack  of  similarity  to  manufacturing. 
Several  commenters  believe  that  EPA 
has  the  authority  to  add  only  those 
industries  engaging  in  activities  which 
are  similar  to  activities  conducted  at 
ciurently  covered  manufacturing 
Eacilities,  or  which  are  manufacturing- 
like.  These  arguments  are  based  on  the 
conunenters'  reading  of  the  statute  and 
the  relevant  legislative  history  of  EPCRA 
section  313.  These  commenters  believe 
clear  distinctions  exist  between  mining 
and  activities  that  occur  in  the 
manufacturing  sector.  Mining  removes 
EPCRA  section  313  metals  from  their 
place  in  nature,  while  manu&ct\iring 
industries  more  typically  make  products 
that  are  toxic  chemicals  or  that  are  made 
out  of  or  with  the  assistance  of  toxic 
chemicals.  Commenters  believe  that 
EPA  based  its  proposal  on  the  false 
premise  that  mining  activities  are 
"virtually  indistinguishable"  from 
manufactiuing  activities  in  SIC  codes  20 
through  39. 

As  discussed  in  Unit  V.  A.  of  this 
preamble,  EPCRA  section  313  does  not 
limit  the  addition  of  industry  groups  to 
EPCRA  section  313  to  those  groups  that 
are  like  or  similar  to  manufacturing 
facilities.  Rather,  Congress  applied 
section  313  to  every  designated  facility 
classified  in  Division  D:  Manufacturing, 
of  the  SIC  code  system,  while  giving 
EPA  the  authority  to  add  other  facilities, 
which  by  definition,  would  not  be 
manufacturing  facilities.  Thus,  clearly. 
Congress  authorized  EPA  to  add 
industries  which  are  outside  of  the 
traditional  manufacturing  sector.  The 
statute  permits  EPA  to  add  industry 
groups  if  reporting  by  the  industry 
groups  is  relevant  to  the  purposes  of 
section  313.  EPA  believes  that  reporting 
of  information  on  the  "manufacture." 
"process,"  "otherwise  use,"  and  release 
and  other  waste  management  of  toxic 
chemicals  at  coal  and  metal  mining 
facilities  is  relevant  to  the  purposes  of 
EPCRA  section  313.  Therefore  section 
313  authorizes  the  addition  of  these 
industries. 

EPA  recognizes  that  there  are 
distinctions  between  mining  and 
manufacturing;  however,  theis  are 
significant  similarities  as  well.  Both 
manufacturing  and  mining  facilities  are 
engaged  in  the  "manufacture," 
"process,"  or  "otherwise  use"  of  EPCRA 
section  313  toxic  chemicals,  and  both 
industry  groups  can  provide 


information  on  the  release  and  waste 
management  of  EPCRA  section  313  toxic 
rhamimU  from  the  "manufacture." 
"process,"  or  "otherwise  use"  activities, 
lliis  information  is  relevant  to  the 
purposes  of  EPCRA  section  313.  The 
application  of  the  terms  "manufacture." 
"process,"  and  "otherwise  use"  to  the 
mining  sector  is  consistent  with  the 
application  of  those  terms  to  the 
manufacturing  sector.  As  discussed  in 
more  detail  below,  EPA  believes  that  the 
extraction  of  listed  chemicals 
constitutes  "processing"  for  distribution 
in  commerce.  Further  preparation  of 
those  listed  chemicals  for  distribution  in 
commerce  during  beneficiation  also 
constitutes  "processing"  as  defined  in 
section  313. 

b.  Mining  does  not  include  the 
manufacture,  process,  or  otherwise  use 
of  chemicals.  Several  commenters 
bieUeve  that  while  EPA  may  have  the 
authority  to  expand  the  list  of  industry 
groups  subject  to  EPCRA  section  313,  it 
does  not  have  the  authority  to  add 
industries  which  do  not  "manufacture." 
"process,"  or  "otherwise  use"  EPCRA 
section  313  chemicals,  and  which  do 
not  engage  in  activities  which  are 
similar  to  activities  conducted  by 
facilities  within  the  manufacturing 
sectors.  These  commenters  argue  that 
the  threshold  activity  definitions  in 
EPCRA  section  313  for  "manufacture." 
"process,"  and  "otherwise  use"  do  not 
apply  to  mining,  for  a  number  of 
reasons,  including  that  mining  is  the 
removal  of  naturally-occurring  materials 
from  the  earth  and  does  not  create  or 
compound  EPCRA  section  313 
chemicals.  Because  ore  or  coal  is  not 
created  (i.e.,  "manufactured"),  it  cannot 
be  "processed"  diuing  beneficiation  or 
preparation  because  "processing"  must 
occur  "after  manufacture"  as  defined  in 
EPCRA  section  313.  Further,  some  argue 
that  the  term  "otherwise  use"  has  no 
application  because  it  must  occur  in  the 
context  of  the  "manufacturing"  and 
"processing"  conducted  by  the 
manufacturing  sector. 

EPA  believes  that  these  commenters 
are  incorrect  in  their  interpretation  of 
the  terms  "manufacture,"  "process,"  or 
"otherwise  use."  As  defined  in  EPCRA 
section  313(b)(1)(C),  "manufacture" 
means  to  produce,  prepare,  compoimd. 
or  import  a  listed  toxic  chemical,  and 
"process"  means  the  preparation  of  a 
listed  toxic  chemical,  after  its 
manufacture,  for  distribution  in 
commerce.  The  term  "otherwise  use"  is 
not  defined  in  the  statute,  but  EPA  has 
interpreted  the  term  by  regulation  to 
encompass  any  activity  involving  a 
listed  toxic  chemical  at  a  facility  that 
does  not  fall  under  the  definitions  of 
"manufacture"  or  "proceas." 


"Manufacture"  of  a  specific  listed 
toxic  chemical  includes  its  production. 
EPA  interprets  "production"  to  include 
creation.  Production  of  that  listed 
chemical  may  occur  naturally,  or  by 
industrial  process.  Metals  contained  in 
ores  are  produced  by  natiu^  processes. 
ConsequenUy,  EPCRA  section  313 
chemicals  which  exist  in  nat\u«  have 
been  "manufactured"  at  some  point,  as 
defined  under  EPCRA  section  313.  The 
preparation  of  toxic  chemicals 
contained  in  the  ore  for  distribution  in 
commerce  occurs  after  it  has  been 
"manufactured"  (i.e.,  produced).  The 
preparation  of  that  EPCRA  section  313 
toxic  chemical  involves  its  separation 
from  its  natural  state.  Therefore,  the 
extraction  for  distribution  in  conunerce 
of  the  toxic  chemical  is  "processing" 
under  EPCRA  section  313.  Other 
activities,  such  as  beneficiation,  are  also 
processing  under  EPCRA  section  313 
because  the  listed  toxic  chemical  is 
being  further  prepared  for  distribution 
in  commerce.  EPA's  belief  that  toxic 
chemicals  which  exist  in  metal  ores  are 
"manufactured,"  and  that  subsequent 
extraction  and  beneficiation  for 
distribution  in  commerce  is  the 
"processing"  of  those  toxic  chemicals,  is 
consistent  with  EPCRA  section  313  and 
EPA's  current  guidance  on  the  activity 
definitions,  as  well  as  with  ciurent 
compliance  practices  by  manufactiuing 
facilities  in  SIC  codes  20  through  39. 
Fiuther.  other  EPCRA  section  313  toxic 
chemicals  may  also  be  "manufactured" 
during  beneficiation  if  chemical 
reactions  take  place—intentionally  or 
unintentionally—which  produce  other 
listed  toxic  chemicals.  In  addition, 
EPCRA  section  313  toxic  chemicals  are 
"otherwise  used"  during  the  extraction 
or  beneficiation  activities  at  many  of  the 
covered  mining  facilities. 

In  applying  the  EPCRA  section  313 
processing  definition  to  the  mining 
industry,  metal  ore  can  be  thought  of  as 
similar  to  crude  oil  as  a  material 
entering  commerce.  Petroleum 
refineries,  which  are  currentiy  covered 
luider  EPCRA  section  313,  process 
crude  oil  which  has  been  extracted  from 
the  earth  and  which  typically  contains, 
in  its  natural  state,  EPCRA  section  313 
listed  chemicals.  These  naturally 
occurring  EPCRA  section  313  listed 
toxic  chemicals  may  continue  with  the 
crude  oil  as  it  is  further  processed.  The 
constituents  may  be  incorporated  into 
products  such  as  gasoline  and  fuel  oil. 
For  EPCRA  section  313  purposes,  the 
toxic  chemicals  such  as  benzene  and 
toluene  that  may  be  foimd  as 
constituents  of  crude  oil  are  being 
prepared  by  the  refineries,  after  being 
"manufactured,"  for  distribution  in 


commerce.  Because  Congress  listed 
several  natiually  occuring  materials  in 
the  original  EPCRA  section  313  toxic 
chemical  list,  EPA  believes  that 
Congress  intended  for  facilities  to  report 
on  activities  involving  these  materials. 

c.  Via7ue  and  benefit  of  reporting  from 
mining  facilities.  Several  commenters 
assert  that  littie  or  no  benefit  will  result 
from  reporting  under  the  EPCRA  section 
313  reporting  requirements  by  the 
mining  industry.  Various  commenters 
make  a  number  of  arguments  as  to  why 
littie  or  no  benefit  will  result  from 
reporting.  They  observe  that  mining 
facilities  are  overwhelmingly  located  in 
rural  areas  and  in  many  cases  are  distant 
from  population  centms;  therefore  no 
"community"  typically  exists  which 
will  benefit  from  the  data.  These 
commenters  generally  aigue  that  if  there 
is  no  "community"  nearby,  then 
reporting  by  mining  facilities  would  not 
l>e  relevant  to  the  purposes  of  EPCRA 
section  313,  since  the  purpose  of  section 
313  is  to  provide  information  to 
communities  on  toxic  chemical  releases. 
Many  of  these  commenters  contend  that 
EPA  did  not  take  the  location  of  mining 
facilities  into  accoimt  in  reaching  its 
determination  to  propose  coal  and  metal 
mining. 

EPA  does  not  dispute  that  many 
mining  facilities  are  located  in  rural 
areas,  and  accepts  that  some,  but  not  all, 
minii^  operations  are  located 
significant  distances  from  the  nearest 
dwelling.  EPA  also  acknowledges  that  a 
major  goal  of  EPCRA  section  313 
reporting  requirements  is  to  provide 
data  and  information  to  local 
communities.  However,  a  number  of 
commMiters  also  assert  that  the  general 
public  has  a  right  to  know  about 
information  regarding  toxic  chemical 
releases  and  waste  management 
information  from  mining  operations 
because  of  the  benefits  that  this 
currentiy  unavailable  information  will 
provide  to  the  public.  EPA  agrees,  and 
this  is  one  of  the  primary  reasons  EPA 
has  undertaken  this  action.  Given  the 
purposes  described  in  EPCRA  section 
313(h),  the  information  collected  under 
EPCRA  section  313  is  for  the  benefit  of 
the  public,  including  communities 
around  covered  fecilities.  Coverage 
under  EPCRA  section  313  is  not  based 
solely  on  proximity  to  sizable  or  urt>an 
poptUations.  EPA  believes  that  even 
small  or  rural  populations  may  derive 
benefit  from  EPCllA  section  313  data, 
and  the  "community"  which  may 
benefit  from  data  is  broader  than  the 
individual  citizens  living  or  working  in 
close  proximity  to  mining  operations. 
Fiulher,  an  additional  intent  of  TRI  is 
also  to  provide  information  on 
chemic^s  that  cause  ecological  toxicity. 


EPA  believes  that  information  on  the 
releases  of  chefoicals  "manufactured," 
"processed,"  or  "otherwise  used"  by  the 
mining  industry  in  rural  areas  is 
consistent  with  that  intent.  Thus,  EPA 
acknowledges  that  a  significant 
consideration  in  advancing  its  proposal 
was  to  provide  information  to 
communities,  but  in  keeping  with 
EPCRA  section  313,  EPA  considers 
"community"  to  identify  more  than  the 
most  local  human  populations. 

One  commenter,  the  Mineral  Policy 
Center  notes  that,  "the  need  for  more 
information  is  especially  compelling  in 
the  case  of  mining,  because  TRI  will  fill 
a  void  in  valuable  information  about 
mining's  toxic  releases.  One  of  the  chief 
reasons  for  this  lack  of  information  is 
that  mining  wastes  have  been  exempted 
from  treatment  as  hazardous  wastes 
under  the  Resource  Conservation  and 
Recovery  Act ...  At  present,  there  is  no 
available  alternative  source  of 
information-such  as  state  programs— on 
the  industry's  toxic  releases." 

This  commenter  further  observes  that 
the  benefits  of  TRI  data  include: 
enabling  people  to  make  more  educated 
choices  about  where  to  live  and  work; 
enabling  people  to  take  the  necessary 
measures  to  prevent  exposures  to 
EPCRA  section  313  toxic  chemicals; 
using  the  data  to  apply  pressure  through 
the  media  and  to  public  officials  to 
address  mining's  pollution  problems; 
using  the  data  to  conduct  better  research 
on  the  environmental  and  health 
impacts  of  mining  wastes;  and  using  the 
data  in  the  mining  industry  as  a  gauge 
to  measure  progress  in  reducing  releases 
and  in  applying  technologies  to  reduce 
or  recover  toxic  chemicals  from  mining 
wastes  that  pose  serious  health  and 
environmental  risks. 

EPA  believes  that  the  public  will 
benefit  from  the  information  that  will 
result  from  this  rule.  The  public, 
including  small  communities  and 
communities  distant  from  mining 
operations  but  which  may  be  impacted 
in  some  manner  by  those  operations,  do 
not  have  access  to  facility-specific  and 
chemical-specific  information  such  as 
provided  under  EPCRA  section  313, 
either  at  the  federal  or  state  level.  With 
this  information,  the  public  will  have 
improved  knowledge  of  chemicals 
involved  in  mining,  and  can  use  that 
information  to  better  assess 
environmental  and  human  health  risks. 

Several  commenters  argue  that 
reporting  of  so-called  "releases"  will 
mislead  the  public  into  believing  that 
these  "releases"  pose  risks  or  have 
significant  impacts  on  the  environment 

EPCRA  section  313  is  not  a  risk-based 
reporting  system,  and  EPA  makes  no 
determination,  through  this  action,  of . 
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the  risks  to  human  heahh  or  the 
enviionment  from  mining  activities. 
"Risk"  is  not  an  EPCRA  section  313 
standard  for  addition  of  facilities. 
However,  TRI  data,  in  combination  with 
other  information,  can  and  was 
intended  by  Congress  to  be  used  to  help 
determine  potential  risks.  As  the 
National  Mining  Association  has  noteid 
in  an  attachment  to  its  comments, 
"some  mining  operations  may  present 
legitimate  risks  to  health  and  the 
environment." 

EPA  recognizes  that  TRI  data 
regarding  releases  may  sometimes  be 
mischaracterized  or  misperceived,  as 
discussed  in  Unit  V.F.I,  of  this 
preamble.  Congress  intended  EPCRA 
section  313  reporting  to  provide  the 
public  with  information  about  the  use, 
management,  and  disposition  of  toxic 
chemicals.  Reporting  by  mining 
facilities  will  increase  the  universe  of 
information  available,  and  the  public 
can  use  TRI  data  in  concert  with  other 
information  to  better  understand  the 
risks  associated  with  releases  of  toxic 
chemicals  from  mining  facilities.  EPA 
believes  that,  in  light  of  the  possibility 
that  public  misperceptions  might  arise 
through  TRI  data,  EPA  must  continue  to 
improve  its  outreach  and  education 
efforts  regarding  the  data  collected 
under  EPCRA  section  313.  As  noted 
above,  EPA  will  initiate  a  stakeholder 
process  to  consider  these  issues. 

2.  Metal  mining.  As  stated  above,  EPA 
received  considerable  substantive 
comment  which  urged  EPA  to  withdraw 
metal  mining  from  this  rulemaking.  EPA 
also  received  comments  urging  EPA  to 
include  metal  mining. 

a.  De  minimis  concentrations  of 
section  313  chemicals  in  metal  mining. 
Nearly  every  industry  commenter 
contends  that,  for  most  metal  mining 
operations,  and  especially  for  precious 
metal  mines,  concentrations  of  metals 
and  metal  compoimds  in  waste  rock  and 
ore  are  significantly  below  the  de 
minimis  concentration  and  including 
these  Cacihties  will  require  facilities  to 
consider  de  minimis  amounts  for 
reporting  purposes.  Several  commenters 
state  that  pther  EPCRA  section  313 
listed  chemicals  "manufactured." 
"processed,"  or  "otherwise  used"  at 
metal  mining  sites  typically  would  not 
exceed  de  minimis  tluesholds.  Many 
industry  commenters  believe  that  EPA's 
statements  regarding  de  minimis 
concentration  levels  in  ore  and  waste 
rock  are  in  some  cases  inaccurate  and  in 
others  are  based  on  limited  and  atypical 
data.  Some  commenters  also  assert  that 
there  are  contradictions  in  EPA's 
supporting  documentation  regarding 
whether  chemicals  are  present  above  or 
below  de  minimis  levels.  These 


comimenters  believe  that  EPA  has 
therefore  based  its  decision  to  add  metal 
mining  on  faulty  assumptions  and 
limited  or  flawed  data. 

EPA  agrees  that  in  some  cases  metal 
and  metal  compound  concentrations  in 
ores  may  be  below  de  minimis 
concentrations,  while  in  other  cases, 
metal  and  metal  compound 
concentrations  may  be  above  de 
minimis  concentrations.  EPA  bases  its 
conclusion  on  a  variety  of  sources.  For 
example,  in  the  Economic  Analysis  (Ref. 
12),  EPA  identified  EPCRA  section  313 
chemicals  such  as  compounds  of  lead, 
zinc,  nickel  and  manganese  in  ores  at 
concentrations  above  de  minimis  levels, 
while  gold  ores  are  not  anticipated  to 
contain  EPCRA  section  313  chemicals 
above  de  minimis  concentrations. 
However,  the  concentration  of  EPCRA 
section  313  toxic  chemicals  found  in 
ores  may  abo  increase  during 
processing  or  beneficiation  activities 
and  imder  ciurent  guidance,  facilities 
are  required  to  consider  amouints 
procesised  above  de  minimis 
concentrations  toward  threshold  and 
release  calculations.  When  a  facility 
"processes"  or  "otherwise  uses"  EPCRA 
section  313  chemicals  that  remain 
below  the  appropriate  de  minimis  levels 
for  the  chemicals,  the  facility  does  not 
have  to  consider  these  amounts  for 
threshold  or  release  calculations.  If  the 
chemical  concentrations  exceed  de 
minimis  during  processing,  at  that  point 
the  facility  must  consider  amounts  of 
the  toxic  chemical  toward  threshold  and 
release  calcufations. 

Nevertheless,  the  fact  that 
concentrations  of  the  toxic  chemical  are 
above  or  below  de  minimis  levels  in 
waste  rock  is  dispositive  only  for 
purposes  of  determining  whether  the 
toxic  chemicals  in  the  waste  rock  trigger 
an  activity  threshold.  In  making  that 
determination  the  toxic  chemic^s  in  the 
waste  rock  must  first  be  subject  to  a 
threshold  activity  (i.e.,  the  de  minimis 
exemption  applies  only  if  the  EPCRA 
section  313  toxic  chemical  is 
"manufactured,"  "processed,"  or 
"otherwise  used").  Simply  being 
present  in  concentrations  below  the 
appropriate  de  minimis  level  does  not 
resiilt  in  an  exemption  from  reporting  of 
the  releases  of  these  chemicals.  For 
example,  other  activity  on-site  could 
trigger  reporting  for  an  EPCRA  section 
313  toxic  chemical.  While  extraction  of 
waste  rock  without  subsequent 
distribution  in  commerce  is  not  a 
threshold  activity,  disposal  of  the  vraste 
rock,  and  therefore  the  EPCRA  section 
313  toxic  chemical  in  the  waste  rock, 
must  be  reported,  if  the  appropriate 
threshold  for  that  chemical  is  exceeded 
at  the  facility. 


In  order  to  provide  additional 
assistance  to  the  commenters  in 
understanding  the  de  minimis 
exemption  and  its  application  to  mining 
activities,  EPA  has  provided,  in  the 
Response  to  Comments  document  (Ref. 
15)  a  description  of  the  exemption  and 
some  examples  of  its  application. 

One  commenter,  the  Nevada  Mining 
Association  (NvMA),  provided  dafa 
about  the  total  percent  concentrations  of 
metal  compounds  in  ore  and  waste  rock 
from  a  niunber  of  mines  in  the  western 
U.S.  While  these  data  indicate  that 
section  313  chemicals  were  not 
generally  present  above  de  minimis 
concentrations  in  ore  and  waste  rock  in 
selected  samples,  it  was  not  clear  in 
NvMA's  comments  what  type  of  mines 
these  samples  were  taken  from,  i.e., 
were  these  samples  taken  from  gold 
mines,  copper  mines,  or  other  metal 
mines.  EPA  cannot  determine  the 
accuiracy  or  validity  of  these  data,  but 
accepts  that  these  data  suggest  that,  at 
least  in  some  cases,  concentrations  of 
the  EPCRA  section  313  chemicals  in 
target  ore  and  waste  rock  may  be  below 
de  minimis  levels.  However,  EPA  is  not 
certain  how  generally  applicable  these 
data  are  to  the  metal  mining  industry  as 
a  whole  without  a  clearer  understanding 
of  what  types  of  metal  mines  the 
samples  were  taken  from,  the  collection 
methods,  and  the  laboratory  testing 
methods  used  to  collect  and  process 
these  samples.  Most  industry 
.^commenters  limited  themselves  to 
general  statements  regarding  their  belief 
that  section  313  chemicals  are  generally 
below  de  minimis  concentrations  in  ore, 
waste  rock,  or  overburden,  without 
providing  data.  In  certain  situations,  an 
EPCRA  section  313  listed  toxic  chemical 
that  is  present  below  these  de  minimis 
concentrations  that  is  "processed"  or 
"otherwise  used"  does  not  have  to  be 
factored  into  threshold  determinations. 
Therefore,  if  a  gold  mine  in  Nevada  has 
no  EPCRA  section  313  chemicals 
present  above  de  minimis 
concentrations  in  its  processed  ore, 
which  industry  commenters  claim  is 
typically  the  case,  then  the  amounts  of 
those  chemicals  "processed"  are  not 
attributable  to  thresholds  or  release 
determinations.  Further,  provided  that 
an  activity  threshold  for  the  chemical  is 
not  exceeded  at  the  facility,  the  disposal 
of  those  chemicals  contained  in  waste 
rock  would  not  be  reportable  as  well. 

b.  Extraction  exemption  for  metal 
mining.  In  its  proposal,  EPA  requested 
comment  on  whether  an  exemption  for 
extraction  activities  should  be  provided 
for  metal  mining,  in  a  manner  similar  to 
the  exemption  proposed  for  coal 
mining.  Industry  commenters  support 
an  exemption  for  metal  mining 


extraction  from  EPCRA  section  313 
reporting  requirements,  while  some 
Commenters  specifically  urged  EPA  to 
not  grant  an  exemption.  While  industry 
commenters  generally  believe  the  entire 
industry  should  be  exempt  from  the 
EPCRA  section  313  reporting 
requirements,  they  also  offer  a  number 
of  arguments  for  exempting  extraction. 

Several  commenters  conclude  that 
extraction  should  be  exempted  because 
EPCRA  section  313  listed  toxic 
chemicals  will  not  typically  exceed  de 
minimis  concentrations;  extraction  is 
not  "manufacturing"  or  "processing;" 
and  without  an  exemption,  metal 
mining  facilities  would  be  faced  with  a 
substantial  compliance  burden  because 
of  the  volume  of  materials  moved  in 
extraction  and  the  need  to  continually 
assess  EPCRA  section  313  toxic 
chemical  leveb  to  determine  whether 
reporting  thresholds  may  be  exceeded. 
Industry  commenters  believe  that 
releases  from  extraction  pose  little  risk, 
and  reporting  assocfated  with  extraction 
will  be  misleading  and  mask  other  more 
significant  releases.  In  contrast,  one 
commenter  argues  that  an  exemption 
will  result  in  a  truncated  TRI  that  would 
fail  to  cajiture  one  of  the  largest  sources 
of  toxic  releases  from  mining,  resulting 
from  the  disposal  of  waste  rock. 

EPA  is  not  granting  an  exemption  for 
metal  mining  extraction.  As  stated 
above,  EPA  believes  that  the  extraction 
of  ore  containing  EPCRA  section  313 
chemicals  for  their  subsequent 
distribution  in  commerce  constitutes  the 
"processing"  of  those  listed  chemicals. 
In  addition,  EPA  believes  that  EPCRA 
section  313  chemicals  may  be  present 
above  de  minimis  concentrations  in  ore. 
EPA  recognizes  that  this  may  not  be  the 
case  for  some  metal  mines,  and  that 
concentration  levels  may  vary 
significantly.  However,  EPA  believes, 
based  on  the  Agency's  current 
understanding,  that  overburden 
contains  EPCRA  section  313  chemicals 
in  negligible  amounts  and  that  reporting 
is  unlikely  to  provide  the  public  with 
any  valuable  information.  Consequently, 
EPA  is  exempting  the  EPCRA  section 
313  chemicals  in  overburden  from 
EPCRA  section  313  reporting 
requirements.  EPA  will  not  require 
compliance  determinations  or  reporting 
of  releases  or  waste  management 
information  for  listed  chemicals  which 
may  be  present  in  overburden  removed 
prior  to  removal  of  waste  rock  or 
extraction  of  the  target  ore.  EPA  defines 
"overbiuden"  as  imconsolidated 
material  that  overlies  a  deposit  of  useful 
materials  or  ores.  EPA  believes  that  this 
action  will  reduce  the  compliance 
burden  on  metal  mining  facilities  while 


not  depriving  the  public  of  any  valiiable 
information  regarding  toxic  chemicals. 

EPA  considers  waste  rock  as  distinct 
from  overburden  for  purposes  of 
reporting  under  EPCRA  section  313. 
Waste  rock  is  generally  considered  that 
portion  of  the  ore  body  that  is  barren  or 
submarginal  rock  or  ore  which  has  been 
mined  but  is  not  of  sufficient  value  to 
Kvarrant  treatment  and  is  therefore 
removed  ahead  of  the  milling  processes. 
Waste  rock  is  part  of  the  ore  body  and 
may,  depending  on  economic 
conditions,  become  a  valuable  source  of 
a  metal.  It  may  also  be  further 
distributed  in  commerce  for  other  uses 
such  as  road  construction.  Waste  rock 
may  contain  similar  constituents  as  the 
target  ore.  In  other  words,  waste  rock 
can  become  target  ore  depending  on 
changes  in  the  value  of  the  metals  beiqg, 
mined.  Waste  rock  may  typically 
contain  lower  concentrations  of  metals 
and  other  constituents  than  the  target 
ore.  Releases  associated  with  extraction 
or  further  preparation  of  the  waste  rock 
are  reportsi)le  provided  that  a  threshold 
is  exceeded  at  the  facility  for  the  listed 
toxic  chemicals  that  are  constituents  of 
the  waste  rocL  This  would  occur  imder 
two  general  scenarios.  In  the  first 
scenario,  the  waste  rock  is  distributed  in 
commerce,  e.g.,  to  be  used  in  highway 
construction.  In  that  particular  case,  the 
extraction  and  further  preparation  of  the 
waste  rock  is  for  distribution  in 
commerce,  and  thus  is  "processing."  In 
this  case,  if  the  concentration  of  the 
listed  toxic  chemical  in  the  waste  rock 
is  below  de  minimis,  than  any  quantities 
of  that  listed  toxic  chemical  in  the  waste 
rock  extracted  or  further  prepared 
would  be  exempted  from  threshold  and 
release  and  other  waste  management 
calcufations.  If  above  de  minimis,  than 
the  quantities  would  count  toward  these 
calculations.  In  the  second  general 
scenario,  the  waste  rock  is  disposed  of 
to  the  land  on-site  and  elsewhere  at  the 
facility  a  threshold  is  exceeded  for  the 
listed  toxic  chemicals  in  the  waste  rocL 
In  this  case,  the  releases  of  the  EPCRA 
section  313  toxic  chemical  assqpfated 
with  the  extraction  of  the  waste  rock 
would  be  reportable. 

c.  Iron  ore  mining.  Two  commenters 
requested  that  EPA  specifically  exclude 
SIC  code  1011  Iron  Ores  fiom  this 
rulemaking.  These  commenters  cite  the 
exemption  of  facilities  in  this  SIC  code 
from  reporting  requirements  in  the  state 
of  Miimesofa  as  support.  Minnesota 
previously  extended  EPCRA  section  313 
reporting  requirements  to  a  number  of 
industry  groups  outside  of  SIC  codes  20 
through  39,  including  SIC  code  1011. 
Subsequently,  Miimesofa  issued  an 
exemption  for  iron  ore  for  mining 
facilities  in  SIC  code  1011.  These 


commenters  indicate  that  the  Minnesota 
Emergency  Response  Commission 
specifically  foimd:  (1)  Toxic  chemical 
releases  and  transfers  from  SIC  1011 
facililities  in  Minnesota  were  not  of 
sufficient  quantities  to  warrant 
reporting;  (2)  based  on  a  review  of  the 
information,  no  facilities  were  expected 
to  meet  the  threshold  reporting  levels; 
and  (3)  facilities  do  not  make  intensive 
use  of  toxic  chemicals  for  processing 
their  product  These  commenters 
believe  that  EPA  should  grant  an 
exemption,  or  exclude  iron  ore  mining 
facilities  from  this  rule,  for  the  same 
reasons  the  sfate  of  Minnesota  granted 
an  exemption.  The  commenters  believe 
that,  based  on  the  findings  in 
Minnesota,  reporting  by  iron  ore  mining 
facilities  is  not  relevant  to  the  purposes 
of  EPCRA  section  313,  and  that  these 
facilities  do  not  meet  the  EPCRA  section 
313  standard  for  addition. 

EPA  is  not  including  this  SIC  code  in 
this  final  rule.  Based  on  the  information 
available  to  EPA,  listed  toxic  chemicals 
do  not  appear  to  be  "processed"  or 
"otherwise  used"  above  de  minimis 
concentrations,  nor  does  it  appear  that 
listed  toxic  chemicals  are  coincidentally 
manufactured  above  the 
"manufactiuing"  threshold  during  the 
extraction  or  beneficfation  of  iron  ores. 
Therefore,  EPA  has  not  included  SIC 
code  1011  in  the  list  of  facilities  covered 
under  EPCRA  section  313  in  this  action. 
However,  EPA  does  not  believe  that  the 
rationale  articufated  by  the  state  of 
Miimesota  in  exempting  this  SIC  code 
from  coverage  in  its  program  is 
consistent  with  the  EPCRA  section  313 
standard  for  addition  of  industry 
groups.  For  instance,  EPA  has  concerns 
regarding  the  interpretation  of  the 
article  exemption  under  EPCRA  section 
313  which  Minnesota  used.  This 
interpretation  may  have  been  used  to 
exclude  activities  which  were  likely  to 
be  reportable  under  the  federal  program. 
EPA  may  reconsider  the  addition  of  this 
industry  segment  at  a  future  date  in 
light  of  additional  information. 

One  commenter  asked  EPA  to  exclude 
an  ilmenite  mining  facility  from 
reporting  under  EPCRA  section  313.  The 
commenter  claims  no  EPCRA  section 
313  chemicals  are  "manufactured," 
"processed,"  or  "otherwise  used"  above 
de  minimis  concentrations  at  that 
facility.  However,  the  commenter  did 
not  provide  any  additional  information 
to  substantute  this  assertion.  Ilmenite 
mining  facilities  are  included  in  SIC 
code  1099  Miscellaneous  Metal  Ores, 
Not  Elsewhere  Classified.  This  SIC  code 
classification  contains  a  variety  of 
soniewhat  unrefated  metal  mining 
facilities  and  includes  facilities  which 
extract  and  beneficiate  a  variety  of  metal 
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ores,  and  when  taken  as  a  group,  EPA 
believes  facilities  in  this  classification 
are  likely  to  provide  reporting  relevant 
to  EPCRA  section  313.  Based  on  EPA's 
understanding  of  the  activities 
conducted  by  facilities  in  this  SIC  code, 
including  ilmenite  mining,  the  Agency 
cannot  conclude  that  this  one  fecility  is 
unlike  other  facilities  in  SIC  code  1099. 
EPA  received  no  additional  comment 
specifically  addressing  ilmenite  mining, 
or  other  mining  segments  in  this  4— digit 
SIC  code.  If  the  commenter  is  correct 
regarding  the  lack  of  section  313 
chemicals  present  above  de  minimis 
concentrations,  its  fiuulity  would  likely 
not  have  to  file  any  report,  even  thou^ 
covered.  EPA  recognizes  that  coverage 
may  still  represent  a  burden  to  the 
particular  bcility;  however,  at  this 
point,  the  commenter  has  not  provided 
enough  information  to  rebut  B'A's 
conclusion  that  the  body  of  information 
on  ilmenite  mining  and  the 
Biscellanaous  metal  mining  facilities  in 
SIC  code  1099  supports  addition  of  this 
4  digit  industry  group.  The  commanter's 
particular  Eacility  would  not  be  difEarent 
man  many  manufacturing  fodlities 
which,  although  covered  under  EPCRA 
secti(»i  313,  do  not  file  annual  reports. 
|HesumaUy  because  they  do  not  exceed 
rJMmiral  aictivlty  thresholds  or  thay 
engwe  in  exempt  activides. 

3.  Coal  mining.  EPA  received  a 
■umber  of  comments  specifically 
oi^xwing  the  addition  of  coal  mining  to 
the  EPCRA  section  313  reporting 
system,  but  also  received  a  nunJber  of 
ccHnments  specifically  uiging  EPA  to 
include  this  industry. 

a.  Use  ofclmmicais  in  coal  mining. 
Some  coQunenters  state  that  EPCRA 
section  313  chemicals  ate  not 
"routinely"  used  in  coal  preparation 
activities.  Only  at  selected  steps  in  some 
coal  preparation  processes  are  these 
chemicals  employed.  While  EPA   . 
recognizes  that  coal  itself  is  not  an 
EPCRA  section  313  listed  chemical, 
EPCRA  section  313  tcodc  chemicals  are 
generally  "otherwise  used"  during  coal 
prepaniti(m..As  discussed  in  the 
Economic  Analysis  (Ref.  12).  a  number 
of  EPCRA  section  313  chemioils  which 
are  "otherwise  used"  diuing  coal 
preparation  include  tetrachloroethylene, 
trichloroethane.  1.1.1-phenanthrene, 
dichlorodifluoromethane,  xylene, 
acrylamide,  and  constituents  of  fuel  oil. 
EPA  believes,  based  on  available  data, 
that  many  coal  preparation  facilities 
within  this  industry  "otherwise  use" 
these  chemicals.  EPA  recognizes  that 
coal  preparation  practices  may  vary 
between  facilities  and  by  type  of  coal 
being  prepared.  If  a  particular  facility 
does  not  "otherwise  use"  an  EPCRA 
section  313  chemical  in  excess  of  the 


threshold,  it  does  not  have  to  report  on 
the  releases  and  waste  management  of 
that  chemical,  provided  it  does  not 
otherwise  exceed  the  "manufacturing" 
or  "processing"  threshold  forthat 
chemical. 

b.  Coal  preparation  facilities  should 
be  exempt.  One  commenter,  ARCO, 
argues  that  their  coal  preparation  plants 
in  the  western  U.S.  do  not  typically  use 
EPCRA  section  313  toxic  chemicals,  and 
are  distinct  from  coal  beneficiation 
plants.  According  to  the  commenter.  the 
purpose  of  coal  preparation  plants  is  to 
crush  and  size  a>al  to  customer 
specifications,  and  EPA  should  exempt 
these  plants  or  declare  that  no 
chemicals  are  used  at  these  types  of  coal 
preparation  facilities. 

EPA  disagrees  with  the  commenter's 
suggestion  that  coal  preparation  is  a 
distinct  activity  from  coal  beneficiation. 
Coal  "preparation"  is  a  general  tena 
used  in  the  coal  mining  industry  to 
describe  the  preparation  of  ores  to 
regulate  the  size  of  the  product,  to 
remove  unwanted  constituents,  or  to 
improve  the  quality,  purity,  or  grade  ot 
a  desired  {woduct  EPA  understands  that 
these  activities  also  describe  what  some 
in  tt^*  coal  and  wm*"!  mining  industry 
may  call  benefidaticm.  However,  in 
gexieral,  coal  "i»epaiation"  and  coal 
"beneficiation"  are  used  predominMitly 
to  describe  any  activity  subsequent  to 
extraction  to  mepare  the  coal  for  use. 
Thus,  while  me  commenter  may 
distinguish  crushing  and  grinding 
activities  from  the  other  preparatory  and 
beneficiation  activities,  EPA  does  not 
believe  that  this  distinction  is  generally 
made  widiin  the  coal  mining  industry. 

Further,  EPA  has  not  categorically 
concluded  that  every  coal  prepaiatiai 
facility  "otherwise  uses"  EPCRA  section 
313  listed  chemicals,  or  that  every  coal 
preparation  facility  will  "othmwiae  use" 
listed  chemicals  in  excess  of  the 
"otherwise  use"  threshold.  HoMrever. 
EPA  believes  that  there  are  standard 
practices  within  the  coal  mining 
industxy  that  involve  the  "othowise 
use"  of  section  313  listed  chemicals 
during  coel  {reparation  activities.  Given 
this  information.  EPA  anticipates  that 
facilities  preparing  coal  are  likely  to 
provide  information  relevant  to  the 
reporting  purposes  of  EPCRA  section 
313. 

Thus,  because  the  industry  is  not 
generally  severable  as  described  by  the 
commenter,  and  because  EPA  believes 
that  coal  preparation  can.  and  in  many 
cases  does,  involve  the  "otherwise  use" 
of  section  313  listed  chemicals.  EPA 
does  not  believe  it  would  be  appropriate 
to  exempt  coal  preparation  facilities  as 
requested  by  commenter.  For  the  same 
reasons.  EPA  cannot  generally  conclude 


that  coal  preparation  facilities  do  not 
"otherwise  use"  section  313  chemicals. 

To  the  extent  that  commenter's 
facilities  solely  conduct  the  crushing  or 
grinding  activities  described  by  it.  EPA 
agrees  with  commenter  that  these 
particidar  activities  generally  do  not 
involve  the  "otherwise  use"  of  section 
313  listed  toxic  chemicals.  The  facility 
would  be  required  to  consider  these 
crushing  and  grinding  activities  and 
other  non-extraction  activities  in  its 
threshold  and  reporting  calculations. 
However,  because  these  activities  do  not 
generally  involve  the  "manufacture." 
"imx»ss,"  or  "otherwise  use"  of  a 
section  313  listed  chemical  above 
threshold  quantities,  the  compliance 
determination  thatjhe  facility  has  to  do 
to  determine  that  these  is  no  need  to  file 
a  report  should  be  simple  and 
straightforward.  Only  those  coal 
{Keparation  facilities  which 
"manufacture,"  "process,"  or 
"otherwise  use"  section  313  listed  toxic 
chemicals  above  thresholds  would  be 
reporting  releases  and  other  Mraste 
management  infbrmatitm.  V  facilities 
engage  in  extraction  and  coal 
prapwation  {ot  bmieficiation).  they  must 
determine  whether  any  threshold  has 
been  exceeded  as  the  result  of  non- 
extraction  activities,  including  coal 
preparaticm.  EPA  briieves  that  existing 
activity  thresholds  sad  exemptions 
jMrovidia  sufBcient  mesas  for  facilities 
such  as  the  comsaeater's  to  minimiiw 
the  burden  of  com|rfiance. 

One  commenter.  the  Kentucky 
Resources  Council,  atgues  diat  Ae 
inclusion  of  coal  processiBg  operatioBS 
is  an  appropriate  and  important 
mechanism  to  track  the  generation  and 
disposal  of  coal  processing  vrastewaters 
and  sludges,  and  dut  the  inclusion  of 
information  from  coal  preparation 
plants  wrill  permit  better  tracking  of 
these  wastestreams. 

EPA  agrees  that  adding  coal 
preparation  or  beneficiation  facilities 
will  provide  a  usefid  means  of  tracking 
toxic  chemical  releases  aiMi  waste 
management  at  these  facilities,  but  notes 
that  wastewrater  and  sludges  from  these 
operations  may  or  may  not  be  reportable 
when  released,  depending  on  the 
presence  and  concentration  of  EPCRA 
section  313  toxic  chemicals  in  the 
materials  "processed"  or  "otherwise 
used." 

Two  commenters  believe  that  the 
purpose  of  EPCRA  section  313  cannot 
be  served  by  requiring  marginal  users  of 
diesel  fiiel,  such  as  coal  preparation 
facilities,  to  report  on  their  inventories 
while  ignoring  far  larger  sources,  which 
are  "exempt"  from  EPCRA  section  313 
reporting  requirements.  The 
conunenters  believe  that  such 


information  from  coal  preparation 
facilities  would  be  inherendy 
misleiading  and  imnecessarily 
burdensome,  and  that  diesel  oil  and 
kerosene  do  not  contain  section  313 
chemicals  in  concentrations  above  de 
minimis  levels.  The  commenters  believe 
it  is  inherendy  contradictory  for  EPA  to 
exempt  diesel  fuel  that  is  used  to  power 
mobile  equipment  at  all  EPCRA  section 
313  covered  facilities,  but  require  the 
foel  to  be  reported  if  it  is  used  in  coal 
preparation. 

EPA's  treatment  of  the  "otherwise 
use"  of  EPCRA  section  313  toxic 
chemicals  in  fuel  oil  in  coal  preparation 
is  consistent  with  its  guidance  to  all 
other  industries  otherwise  using  EPCRA 
section  313  toxic  chemicals  in  ftiel  oil. 
All  uses  of  EPCRA  section  313  toxic 
chemicals  in  fuel  oil  must  be  counted 
towards  thresholds  and  release 
reporting  unless  they  are  exempt  under 
one  of  the  use  exemptions  defined 
under  40  CFR  372.38.  such  as  toxic 
chemicals  in  fuels  used  in  the 
maintenance  of  motor  vehicles. 
Cuirendy,  manufacturing  facilities 
which  use  fuels  as  part  of  their 
production  processes  are  required  to 
make  "otherwise  use"  threshold 
determinations  for  the  constituents  of 
these  fuels.  Consequendy.  EPA  believes 
reporting  on  the  use  of  fuel  oil  by  coal 
mining  facilities  is  consistent  with 
current  reporting  guidance  issued  in  the 
past  for  the  manufacturing  industry. 

EPA  estimates  that  No.  2  fuel  oil  and 
diesel  fuel  will  contain  at  least  one 
listed  toxic  chemical  above  de  minimis 
concentrations,  based  on  data  included 
in  the  Economic  Analysis  (Re£  12).  If 
EPCRA  section  313  chemicals  that  are 
"processed"  or  "otherwise  used"  are 
present  in  a  mixture  such  as  No.  2  fuel 
oil  below  de  minimis  concentrations, 
they  do  not  have  to  be  factored  into 
threshold  or  release  determinatfons  by 
the  facility. 

Several  commenters  believe  that  coal 
preparation  requires  careful  definition 
or  there  is  a  real  risk  that  what  they  see 
as  the  proposed  rule's  vague  apjHoach 
will  wipe  out  the  intended  exemption 
for  coal  extraction.  These  commenters 
believe  EPA  has  confused  beneficiation 
and  preparation  in  the  proposal,  and 
that  without  distingiiishing  those 
activities  which  involve  tl^  use  of 
chemicals  as  "preparation."  EPA  is  not 
actually  exempting  extraction  because 
some  activities  defined  as  benefidation. 
such  as  the  breaking  ot  crushing  of  coal, 
are  conducted  during  extraction.  A 
commenter  strongly  recommends  that 
EPA  employ  a  definition  which  states 
that,  "the  term  'coal  preparation  plant' 
means  a  facility  where  ooal  is  subjected 
to  chemical  processing  or  cleaning  in 


order  to  separate  the  coal  from  its 
impurities  and  then  is  loaded  for  transit 

to  a  rnnBiiming  facility." 

In  its  proposal.  EPA  defined 
beneficiation  in  order  to  clarify  the 
distinction  between  extraction  and 
beneficiation.  EPA  used  a  definition 
consistent  with  the  RCRA  definition 
found  at  40  CFR  261.4,  which  restricU 
beneficiation  to  certain  activities,  among 
which  is  crushing.  EPA's  proposal  did 
not  limit  reporting  coverage  to  ordy  coal 
preparation  (or  bmeficiation)  activities. 
Rather,  EPA  proposed  to  exempt 
extraction  activities  and  include  coal 
preparation  (and  beneficiation) 
activities,  activities  that  take  place 
subsequent  to  extraction.  To  die  extent 
that  the  commenter's  facilities  solely 
conduct  the  crushing  or  grinding 
activities  described  by  it,  EPA  agrees 
with  die  commenter  that  these 
particular  activities  generally  do  not 
involve  the  "otherwise  nse"  of  section 
313  listed  toxic  chemicals.  Although  the 
facility  would  be  required  to  consider 
these  crushing  and  grinding  activities 
and  other  non-extraction  activities  in  its 
threshold  and  reprating  calculations, 
because  these  activities  do  not  generally 
involve  the  "manufacture,"  "process," 
or  "otherwise  use"  of  a  section  313 
listed  chemical  above  threshold 
quantities,  the  compliance 
determination  that  the  facility  has  no 
need  to  file  a  report  should  be  simple 
and  straightforward.  Only  those  coal 
preparation  facilities  which 
"manufacture."  "process,"  or 
"otherwise  use"  section  313  listed  toxic 
rhamiraU  above  thresholds  would  be 
reporting  releases  and  other  waste 
management  information.  If  facilities 
engage  in  extraction  and  coal 
preparation  (ot  beneficiation),  they  must 
determine  whether  any  threshold  has 
been  exceeded  as  the  result  of  non- 
extraction  activities,  including  coal 
preparation.  EPA  believes  that  existing 
activity  thresholds  and  exemptions 
provide  sufiBcient  means  fcir  facilities 
such  as  the  commmter's  to  minimize 
the  burden  of  compliance. 

c.  Number  of  facilities  and 
representativeness  of  data.  One 
commenter  believes  that  the  inclusiOTi 
of  coal  preparation  plants  would  also  be 
contrary  to  EPA's  "screening  criteria" 
since  more  than  50  percent  of  the  coal 
mining  and  processing  facilities  would 
be  exempt  \rf  reason  of  emplo3ring  fewer 
than  10  employees.  This  commenter 
believes  EPA  has  exempted  other 
industries  on  the  premise  that  a 
substantial  portfon  of  the  facilities 
within  these  industries  wroidd  be 
exempt  and  that  similar  treatment  is  in 
order  for  an  industry  where  more  than 
half  the  facilities  iwould  be  exempt 


EPA  used  its  screening  process  to  set 
priorities  and  to  focus  attention  on  those 
industry  groups  whose  potential 
addition  to  EPCRA  section  313  would 
result  in  significant  environmental  and 
public  informational  benefits.  EPA  did 
not  screen  industries  based  on  whether 
a  significant  portion  of  facilities  within 
an  industry  group  might  be  likely  to 
report  Rathor,  EPA  focused  on  the 
informati<nial  value  of  adding  candidate 
industries.  In  addition,  EPA  did  not 
"exempt"  industries  not  included  in  the 
proposal  These  facilities  were  simply 
not  included  in  this  action.  Further, 
EPCRA  section  313  provides  an 
exemption  for  facilities  with  fewer  than 
10  full-time  onployees  in  order  to 
reduce  burden  on  small  facilities. 
Currendy,  out  of  the  more  than  300,000 
manufacturing  facilities  in  the  U.S.. 
roughly  23,000  filed  section  313  Form 
Rs  for  the  1994  reporting  year.  In  other 
words,  less  than  10  percent  of 
manufacturing  facilities  actually  report 
under  EPCRA  section  313.  EPA 
estimates  in  its  Economic  Analysis  that, 
based  on  1992  data,  approximately  342 
coal  preparation  facilities  vrere  in 
operation  in  the  U.S.,  and  out  of  that 
number,  321,  or  approximately  94 
percent,  are  expected  to  file  reports  (Ret 
12).  (EPA's  draft  Industry  Profile  fix 
Coal  Mining  stated  that  610  plants  were 
in  operation  in  1991,  which  was  an 
incorrect  figure.  The  correct  figure  is 
345  which  is  reflected  in  the  revised 
industry  profile)  Regardless,  the 
possibili^  of  less  than  half  of  the 
facilities  in  a  given  industry  filing 
reports  would  not  by  itself  cause  EPA 
not  to  add  that  industry.  EPA  does  not 
agree  with  the  commenter's  i»emise  that 
unless  a  substantial  number  of  facilities 
within  an  industry  group  are  likely  to 
file.  repOTting  by  diose  that  do  file 
would  be  valueless. 

d.  Extraction  exenqition  for  coal 
mining.  In  EPA's  prc^Msal  to  include  the 
coal  mining  group,  the  Agency  i»oposed 
to  exeiiq)t  oral  mining  extraction 
activities  from  coverage  under  EPCRA 
section  313.  Industry  commenters 
supported  this  exemption  and  agreed 
with  EPA's  understanding  that  coel 
extraction  activities  do  not  typically 
involve  the  presence  ot  use  of  listed 
toxic  chemicals  in  reprntable 
concentrations,  while  a  number  of 
commenten  urged  EPA  to  withdraw  its 
proposed  exemption  fm  coal  mining 
extractioiL  EPA  did  not  receive  any 
additional  information  which  would 
change  its  undwstanding  of  coal  mining 
extraction  from  those  comments 
objecting  to  the  exemption.  Many  of  the 
environmental  consequences  of  coal 
extraction  which  these  commenten  cite. 
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based  on  EPA's  understanding  of  the 
comments,  are  not  likely  to  be  reported 
under  EPCRA  section  313,  primarily 
because  section  313  chemicals  are 
unlikely  to  be  present  above  de  minimis 
concentrations,  or  the  sources  of  the 
releases,  which  concern  commenters  are 
abandoned  or  non-working  mines  and 
therefore  would  not  be  likely  to  trigger 
reporting. 

£PA  believes  it  is  appropriate  to 
exempt  coal  extraction  activities  firom 
all  EPCRA  section  313  reporting 
requirements.  EPA  does  not  agree  that 
coal  extraction  does  not  involve  the 
presence  or  use  of  listed  toxic 
chemicals.  EPA  does,  however,  believe 
that  the  presence  and  use  of  these 
chemicals  during  coal  extraction  is 
likely  to  be  in  concentrations  below  de 
minimis.  As  a  result,  facilities  that 
extract  coal  for  distribution  in 
commerce  would  be  able  to  take  the  de 
minimis  exemption  for  the  listed  toxic 
chemicals  in  the  coal.  Consequently, 
litde  or  no  information  would  be 
provided  by  these  facilities.  EPA  may 
reconsider  this  exemption  at  a  later  date 
in  light  of  additional  information.  EPA 
interprets  "extraction"  for  purposes  of 
EPCRA  section  313  to  mean  the  physical 
removal  or  exposiue  of  ore,  coal, 
minerals,  waste  rock,  or  overburden 
prior  to  beneficiation,  and  to  encompass 
all  extraction-related  activities  prior  to 
beneficiation.  If  an  EPCRA  section  313 
toxic  chemical  that  is  a  constituent  of 
coal  or  overburden  is  "processed"  or 
"otherwise  used"  in  SIC  code  12  during 
extraction,  a  facility  is  not  required  to 
consider  the  quantity  "processed"  or 
"otherwise  iimd"  when  determining 
whether  an  applicable  threshold  has 
been  met,  or  determining  the  amounts  to 
be  reported. 

4.  Comments  regarding  the  pmposed 
addition  of  electric  utilities.  tPA  is 
finiiliging  the  addition  of  coal-  and  oil- 
fired  electric  utilities  in  SIC  codes  4911, 
4931,  and  4939  to  the  EPCRA  section 
313  list  of  covered  industries.  EPA 
believes  that  reportiitg  by  facilities  in 
this  indiistry  is  relevant  to  the  purposes 
of  EPCRA  section  313.  EPA  received 
considerable  comment  in  support  of  the 
addition  of  this  industry,  generally 
expressed  in  the  context  of  support  for 
the  addition  of  all  of  the  proposed 
industry  groups.  EPA  also  received 
significant  comment  opposing  this 
addition  from  electric  utility  companies 
and  trade  associations.  A  majority  of  the 
comments  received  from  the  industry 
address  whether  subjecting  electric 
utility  faciUties  to  EPCRA  section  313 
reporting  requirements  is  consistent 
with  the  authority  or  purposes  of 
EPCRA  section  313,  whether  the  EPCRA 
section  313  definitions  can  be  applied 


reasonably  to  electric  utilities,  and 
whether  such  reporting  will  provide 
data  of  little  or  no  value  at  considerable 
burden  to  the  industry.  Industry 
commenters  also  addressed  concerns 
about  the  scope  of  facility  coverage,  the 
"coincidental  manufacture"  of  metal 
compounds  in  combustion,  and  the 
disposal  of  combustion  byproducts, 
among  other  issues.  Fiuther  detail 
concerning  the  public  comments 
received  is  in  Ref.  15. 

a.  Activity  definitions.  Many  industry 
commentere  believe  that  the  existing 
definitional  framework  of  the  EPCRA 
section  313  reporting  program  is 
tailored  to  manufacturers  and  does  not 
suit  the  activities  of  the  non- 
manufacturing  industries  such  as 
electric  utilities.  Some  commenters 
object  that  EPA  considers  the 
combustion  process  to  be  the 
"manufacture"  of  a  "product"  as  those 
terms  are  commonly  underatood  and 
that  the  intent  of  Congress  was  to  apply 
the  section  313  reporting  requirements 
only  to  those  industries  that 
"manufacture"  or  "process"  toxic 
chemicals.  Conunenters  believe  that, 
logically,  substances  present  or 
incidentally  formed  dining  combustion 
(e.g.,  stack  gases,  fly  ash.  and  bottom 
ash)  are  not  "manufactured"  or 
"otherwise  used."  and  that 
"coincidental  manufacture"  during 
combustion  should  not  apply  because 
the  primary  function  of  an  electric 
generation  facility  is  not  the 
manufacturing  of  any  chemical  or 
mixture  of  chemicals. 

EPA  believes  the  existing  regulatory 
and  definitional  framework  of  the 
EPCRA  section  313  reporting  program 
can  be  applied  reasonably,  logically, 
and  efbctively  to  non-manufacturing 
industries.  In  keeping  with  the  EPCRA 
section  313(bXl)(B)  standard,  EPA  has 
acted  to  add  those  industry  groups 
which,  like  facilities  within 
manufacturing  sactor  SIC  codes  20 
through  39.  "manufacture,"  "process." 
or  "otherwise  use"  toxic  chemicals  in  a 
manner  such  that  reporting  by  these 
facihties  is  relevant  to  the  purposes  of 
section  313.  EPA  believes  the  addition 
of  coal  and  oil-fired  electric  generating 
facilities  to  the  EPCRA  section  313 
reporting  program  is  consistent  with  the 
lemslative  intent 

EPA  believes  that  electric  utilities 
engage  in  activities  which  involve  or 
result  in  the  "manufacture,"  "process." 
or  "otherwise  use"  of  EPCRA  section 
313  toxic  chemicals,  as  do  activities 
conducted  by  the  manufacturing  sector. 
In  particular.  EPA  disagrees  with  the 
commenters  that  the  existing 
definitional  framework  does  not  apply 
to  the  combustion  process.  Coal  and  oil- 


fired  electric  utilities  combust  fuel  to 
generate  electricity,  a  product  which  is 
distributed  in  commerce.  As  discussed 
in  Unit  V.E.3.  of  this  preamble,  the 
combustion  process  involves  the 
"otherwise  use"  of  EPCRA  section  313 
toxic  chemicals  in  the  fuel,  and  results 
in  the  "coincidental  manufacture"  of 
EPCRA  section  313  toxic  chemicals; 
both  of  these  chemical  activities  are 
similar  to  activities  conducted  and 
reported  by  manufactiuing  facilities. 
Electric  utilities  also  "otherwise  use" 
EPCRA  section  313  toxic  chemicals  in 
cleaning,  maintenance,  and  purification 
activities  in  a  manner  similar  to 
activities  carried  out  by  manufacturing 
facilities. 

One  commenter  states  that 
considering  combustion  byproducts  to 
be  "manufactiued"  is  contrary  to  the 
logic  and  rationale  that  EPA 
appropriately  used  for  excluding 
nuclear  and  gas  plants  from  the 
proposed  expansion.  The  commenter 
states  that,  according  to  EPA,  cleaning, 
purification  and  maintenance  activities 
using  section  313  chemicals  at  non-coal/ 
oil-fired  electric  utilities  are  support 
activities  which  "are  not  the  primary 
fimction  of  the  facility"  (see  61  FR 
33601).  The  commenter  goes  on  to  state 
that  because  of  the  secondary  nature  of 
these  cleaning,  purification,  and 
maintenance  activities,  nuclear,  gas  and 
hydroelectric  facilities  were  not 
included  in  the  TRI  ex]>an8ion.  The 
conunenter  states  that  combustion 
byproducts  should  be  considered  in  the 
same  light  as  these  excluded  secondary 
activities,  because  the  creation  of 
combustion  byproducts  is  incidental  to 
the  production  of  electricity  and  their 
presence/formation  is  not  the  primary 
purpose  for  burning  coal  and  oil. 

As  stated  in  the  proposal,  EPA 
proposed  to  add  coal  and  oil-fired 
electric  generating  facihties  because 
their  primary  function  involves  the 
combustion  of  fuels  containing  EPCRA 
section  313  chemicals  and  production  of 
TRI  chemicals  during  combustion.  The 
commenter  seems  to  conclude  that, 
because  EPA  did  not  consider  the 
"otherwise  use"  of  EPCRA  section  313 
rhwmiraU  in  support  activities  alone  to 
be  sufficient  justification  for  adding 
non-coal/oil-fired  electric  utilities  to 
EPCRA  section  313  chemicals  at  this 
time.  EPA  therefoxe  must  believe  that 
such  use  of  EPCRA  section  313 
chemicals  is  not  of  sufficient 
importance  to  warrant  reporting  under 
EPCRA  section  313.  This  is  not  correct 
EPA's  decision  to  not  to  include 
nuclear,  hydroelectric,  and  natural  gas 
facilities  simply  was  an  attempt  to 
prioritize  industry  groups  for  this  initial 
axpannon  efibrt  by  including  only  those 


industry  groups  whose  primary 
functions  or  activities  involve  the 
"manufacture."  "process."  and 
"otherwise  aae"  of  EPCRA  section  313 
chemicals.  EPA's  screening  process  and 
comments  raised  on  the  screening 
process  are  more  fiilly  described  and 
addressed  in  Unit  FV.B.  of  this  preamble 
and  in  the  Response  to  Comments 
document  (Ref.  15). 

As  the  proposal  made  clear,  coal  and 
oil-fired  electric  generating  facilities 
will  be  required  to  factor  into  their 
threshold  determinations  and  reporting 
calculations  the  quantities  of  EPCRA 
section  313  chemicals  used  in  support 
activities  such  as  cleaning, 
maintenance,  and  purification,  in 
addition  to  chemicals  "otherwise  used" 
and  "coincidentally  manufactured"  in 
the  combustion  process.  This  is 
consistent  with  the  existing  reporting 
requirements  for  manufacturing 
facilities,  which  must  factor  into  then 
threshold  determinations  and  release 
calcufations  all  "manufacture," 
"process."  and  "otherwise  use"  of 
EPCRA  section  313  chemicals,  with  the 
exception  of  quantities  specifically 
exempted  at  40  CFR  372.38.  Thus,  the 
conunenter  is  wrong  in  characterizing 
activities  such  as  cleaning,  maintenance 
and  purification  at  electric  utilities  as 
"excluded"  from  EPCRA  section  313 
reporting.  Further,  the  Agency  does  not 
agree  with  the  commenter  that  the  use 
of  EPCRA  section  313  chemicals  in 
activities  such  as  cleaning,  maintenance 
and  piuification  at  non-coal  and  oil- 
fired  facilities  is  in  any  way  analogous 
to  the  "coincidental  manufacture"  of 
EPCRA  section  313  chemicals  in  the 
combustion  process  at  coal  or  oil-fired 
faciUties.  The  "coincidental 
manufacture"  of  EPCRA  section  313 
chemicals  directiy  results  from  the 
combustion  of  coal  or  oil  to  generate 
electricity,  which  is  the  primaiy 
purpose  of  the  facility.  The  fact  that  the 
"coincidental  manufacture"  of  these 
byproducts  is  not  actuaUy  the  purpose 
of  combusting  the  fuel  is  irrelevant 
Therefore,  the  Agency  disagrees  that 
"x»incidental  manufacture"  of  EPCRA 
section  313  chemicals  in  the 
combustion  of  coal  or  oil  is  Incidental, 
or  should  be  disregarded  as  a  basis  for 
addition  of  these  utilities. 

b.  Facility  coverage.  Most  industry 
commenters  express  concern  that  EPA's 
explanation  of  which  electric  utility 
facilities  in  SIC  codes  4911, 4931.  and 
4939  would  be  required  to  report  was 
vague  and  did  not  adequately  explain 
the  scope  of  facility  coverage.  The 
commenten  believe  that  EPA  was 
ambiguous  and  inconsistent  in  its 
propmed  exclusion  of  gas.  nuclear,  and 
hydroelectric  electric  utilities.  The 


commenters  point  out  that  EPA 
proposed  that  any  facility  in  SIC  codes 
4911, 4931,  and  4939  wMch  combusts 
coal  or  oil  in  whatever  percentage  of  its 
fiiel  use,  and  whether  for  primary  or 
backup  generation,  would  become  a 
covered  facility  for  purposes  of  EPCRA 
section  313.  The  commenters  contend 
that  many  non-coal/oil-fired  electric 
utihty  facilities  would  be  considered 
covered  facilities  imder  such  a 
definition,  despite  EPA's  stated 
intention  to  exclude  them  from 
coverage. 

The  commentera  point  out  a  number 
of  purposes  for  which  non<oal/oil-fired 
electric  utility  facilities  would  combust 
some  qiiantity  of  coal  or  oil,  including: 
support  activities,  such  as  heating  the 
facility;  start-up;  mnergency  power 
generation  (for  maintnining  operation  of 
facility  equipment  in  an  emergency); 
periodic  testing  of  emergency  power 
equipment;  periodic  testing  of  backup 
power  generation  capability;  and 
backup  pown  generation  when  supply 
of  the  primary  fuel  source  is  curtailed. 
Commenters  request  clarification  of 
which  of  these  activities  would  subject 
a  non-coal/oil-fired  electric  utility 
facility  to  EPCRA  section  313  reporting 
requirements,  and/or  state  their 
objections  to  facility  coverage  because  of 
such  activities. 

In  particular,  many  commenters 
recommend  that  EPA  exempt  from  Ae 
reporting  requirements  all  non-coal/oil- 
fired  facilities  which  infrequenUy  bum 
coal  or  oil  for  ancillary  support 
operations  or  for  backup  power 
generation.  A  number  of  commenters  ' 
recommend  that  EPA  adopt  for  facihty 
coverage  purposes  the  definition  of 
"gas-fired"  which  appears  in  the  Clean 
Air  Act  Acid  Rain  implementation  rules 
(40  CFR  72.2).  exonpting  from  EPCRA 
section  313  cover^e  facilities  which 
bum  natural  gas  or  other  gaseous  fuel 
for  at  least  90  pocent  of  me  unit's 
average  annual  heat  input  during  the 
previous  3  calendar  years  and  for  at 
least  85  percent  of  annual  heat  input  in 
each  of  those  3  years.  Several 
commenters  reomunend  that  EPA 
include  in  EPCRA  section  313  reporting 
only  those  electric  utility  facilities 
which  combust  coal  or  oil  for  50  percent 
or  more  of  the  fuel  combusted  or  the 
electricity  produced. 

EPA's  mtention  in  the  proposal  was  to 
include  only  those  facilities  in  SIC 
codes  4911, 4931.  and  4939  which 
combust  coal  or  oil  in  any  quantity  to 
generate  the  electricity  that  the  facility 
suppUes  to  its  customers,  whether  such 
combustion  is  for  primary  or  backup 
power  generation.  EPA  imderstands  that 
the  language  in  the  proposal  has  been 
interpreted  by  some  commenters  to 


cover  facilities  EPA  did  not  intend  to 
add  to  EPCRA  section  313  at  this  time 
(i.e.,  electric  utiUties  that  are  essentially 
non-coal/oil-fired,  but  that  use  coal  or 
oil  only  to  provide  electricity  for 
support  activities  at  the  faciUty).  EPA 
continues  to  believe  that  this  rule 
should  focus  on  electric  utilities  that 
use  coal  or  oil  for  performing  the 
primary  function  of  the  faciUty  (i.e.. 
generating  the  electricity  the  facility 
supplies  to  its  customers).  As  a  means 
of  describing  the  universe  of  facihties  it 
intends,  EPA  is  using  the  phrase 
"limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
power  for  distribution  in  conunerce"  bu 
this  industry  in  order  to  clearly  limit 
coverage  to  facilities  that  combust  coal 
or  oil  to  generate  electricity  the  faciUty 
suppUes  to  its  ciistomers.  Accordingly, 
in  today's  final  rule,  EPA  has  amended 
the  facUity  coverage  language  for  SIC 
codes  4911. 4931.  and  4939  to  read 
"(Umitad  to  faciUties  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
power  for  distribution  in  commerce)." 

Combusting  coal  or  oil  for  on-site 
support  purposes  (such  as  h«iiiHng  the 
faciUty).  for  testing  or  qperetion  of 
emergency  backup  power  systems 
(meaning  systems  designed  to  supply 
power  to  the  faciUty  itself  in  the  event 
of  an  emergency),  or  for  start-up 
purposes  (i.e.,  to  heat  the  boiler  to  an 
opoational  temperature  prior  to 
switching  to  die  primary  fuel)  wiU  not 
subject  facilities  to  the  EPCRA  section 
313  reporting  requirements,  provided 
such  combustion  of  coal  or  oil  does  not 
itself  generate  power  for  distribution  in 
commerce. 

EPA  does  not  agree  with  the 
commenters  who  recommend  that  EPA 
exempt  non-coal/oil-fired  faciUties  that 
combust  limited  quantities  of  coal  or  oil 
for  the  purposes  of  generating  power  for 
distribution  in  commerce,  such  as 
backup  or  peak  power  generation.  EPA 
beUeves  it  is  appropriate  to  include  as 
covered  faciUties  all  faciUties  which 
bum  any  quantity  of  coal  or  oil  to 
generate  power  for  distribution  in 
commerce.  EPA  does  not  agree  with 
commenters  who  state  that  faciUty 
coverage  should  be  based  on  the 
percentage  use  of  coal  and/or  oU. 
Particularly  in  the  case  of  large 
faciUties.  exempting  faciUties  which 
bum  10  percent  to  15  percent  coal  or 
oU.  or  50  percent  as  some  commenters 
recommend.  coiUd  mean  exempting 
faciUties  which  bum  very  large 
quantities  of  coal  or  oil,  even  if  such 
quantities  are  not  large  in  percentage 
tmms.  Under  such  an  exemption,  a  lai^ge 
faciUty  which  bums  a  comparatively 
low  percentage  quantity  of  coal  or  oil 
could  be  exempt  from  the  reporting 
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requirements  even  if  it  burned  more 
coal  or  oil  than  a  small  facility  which 
was  100  percent  coal  or  oil-fired  and 
therefore  was  subject  to  section  313 
requirements.  Such  a  result  would  not 
be  sensible  horn  a  public  right-to-know 
standpoint 

EPA  believes  that  the  proper 
mechanism  for  relieving  reporting 
burden  for  facilities  which  combust 
only  limited  quantities  of  coal  or  oil  is 
the  existing  activity  threshold  system 
under  EPCRA  section  313(0(1)-  (The 
employee  threshold  found  at  EPCRA 
section  313(b)(1)(A)  will  also  provide 
burden  relief  for  small  electric  utility 
fivulities  with  fewer  than  10  full-time 
employee  equivalents.)  Any  facility 
which  combusts  only  limited  quantities 
of  coal  or  oil  for  the  purpose  of 
generating  power  for  distribution  in 
commerce  may  be  unlikely  to  exceed 
any  reporting  threshold,  unless  the 
fiK^ty  also  "manufactured." 
"processed."  or  "otherwise  used" 
significant  quantities  of  listed  chemicals 
in  other  activities  at  the  facility. 
Therefore,  such  a  facility  would  not 
likely  incur  the  burden  of  EPCRA 
section  313  reporting.  The  Edison 
Electric  Institute  and  other  commenters 
point  out  that  such  facilities  would  have 
to  expend  resources  to  determine  or 
demonstrate  that  thresholds  were  not 
exceeded,  even  though  exceeding  the 
thresholds  would  be  imlikely. 
Commoiters  also  state  that  non-coal/oil- 
fiied  facilities  with  coal/oil-fired  backup 
generation  capability  would  have  to 
develop  information  throughout  the 
year  as  if  section  313  applied  to  them, 
since  they  could  not  be  sure  that  they 
would  not  have  to  operate  their  backup 
generating  systems  during  a  given  year. 
EPA  acknowledges  that  facilities  which 
combust  small  quantities  of  coal  and  oil 
would  have  to  expend  a  certain  amount 
of  resources  to  determine  that 
thresholds  were  not  exceeded.  However. 
EPA  believes  that  facilities  would 
abeady  track  the  quantity  of  each  fiiel 
type  used,  and  that  this  would  be  a 
m^r  component  of  both  the 
compliance  determination  and  the 
calculation  of  release  and  other  waste 
management  quantities.  Moreover, 
establishing  the  facility  definitions 
recommended  by  some  commenters 
only  adds  another  layer  of  compliance 
determinations.  In  addition,  EPA  points 
out  that,  pursuant  to  EPCRA  section 
313(g)(2),  facilities  when  reporting  "may 
use  readily  available  data  (indudhig 
monitoring  dafa)  collected  pursuant  to 
other  provisions  of  law,  or,  where  such 
data  are  not  readily  available, 
reasonable  estimates  of  the  amounts 
involved."  The  statute  does  not  require 


the  facility  to  obtain  data  beyond  that 
which  is  readily  available.  A  facility 
which  combusto  oil  or  coal  late  in  the 
reporting  year  and  thus  becomes  a 
covered  facility  because  of  that 
combustion  of  coal  or  oil  would  need 
only  to  use  readily  available  data  or 
make  reasonable  estimates  in  reporting 
under  EPCRA  section  313.  In  this  case, 
these  facilities  would  use  the 
information  it  has  collected  throughout 
the  year  to  support  the  end  of  the  year 
threshold  determinations  and  release 
and  other  waste  management  reporting 
estimates.  Facilities  which  may  or  may 
not  be  subject  to  EPCRA  section  313, 
depending  on  whether  they  combust 
coal  or  oil  in  a  given  year,  would  not 
have  any  greater  burden  of  tracking 
information  during  the  course  of  the 
year  than  a  facility  which  knows  that  it 
will  not  be  a  covered  facility.  Facilities 
which  may  or  may  not  be  subject  to 
EPCRA  section  313,  depending  on 
whether  they  combust  coal  or  oil  in  a 
given  year,  would  only  incur  a 
compliance  and  reporting  burden  if  they 
did  in  fact  combust  coal  or  oil  that  year, 
at  which  point  they  would  have  to 
perform  threshold  determinations  and. 
possibly,  release  and  other  waste 
management  calculations  using  the 
information  available  to  them.  EPA  also 
points  out  that  it  intends  to  develop 
reporting  guidance  for  the  industry 
which  will  reduce  burden  on  industry 
by  assisting  industry  in  making 
compliance  determinations  and 
reporting  calculations  based  on 
information  such  as  fuel  quantity  and 
t^pe.  EPA  believes  its  approach  for 
defining  the  utilities  covered  best 
balances  the  reporting  interests  of  the 
public  with  the  concerns  expressed  by 
the  commenters  given  the  existing 
burden  reduction  mechanisms  in  the 
statute  and  regulations. 

A  number  of  industry  and  trade 
association  commenters  state  that  EPA 
should  define  facility  coverage  for 
electric  utilities  in  much  the  same  way 
as  multi-establishment  complexes  have 
been  defined  for  manufactiiring 
facilities  under  EPCRA  section  313. 
According  to  the  commenters,  the 
preamble  to  the  proposed  rule  suggested 
that  EPA  would  not  apply  its  existing 
"multi-establishment  rule"  to  electric 
utility  facilities  that  have  both  covered 
and  non-covered  plants  within  SIC 
codes  4911. 4931.  and  4939  located  at 
a  single  facility,  and  that  EPA  failed  to 
provide  a  reasoned  explanation  for  this 
inconsistent  treatment  Some 
commenters  believe  that  electric 
utilities  should  be  aUowed  to  divide 
such  a  facility  into  establishments  and 
make  a  separate  compliance 


determination  for  each  establishment 
One  commenter,  the  Class  of  '85 
Regulatory  Response  Group, 
recommended  that  EPA  specifically 
exempt  non-coal/oil-fired  generating 
stations  that  are  located  on  contiguous 
property  and  under  common  ownership 
with  coaiyoil-fired  generating  stations. 

EPA  disagrees  with  the  commenters 
and  believes  the  Agency  is  consistent  in 
its  appfication  of  the  multi- 
establishment  provision.  Prior  to  this 
rulemaking,  multi-establishment 
facilities  with  establishments  in  two  or 
more  different  SIC  codes  would  have 
been  subject  to  reporting  requirements, 
if:  (1)  All  establishments  are  in  a 
covered  SIC  code;  (2)  if  the  sum  of 
products  shipped  and/or  produced  firom 
those  establishment(s)  in  a  covered  SIC 
code  is  greater  than  50  percent  of  the 
total  value  of  all  products  shipped  and/ 
or  produced  at  the  facility;  or  (3)  one 
establishment  in  a  covered  SIC  code 
contributes  more  in  terms  of  value  of 
products  shipped  and/or  produced  than 
any  other  establishment  at  the  facility 
(see  53  FR  4526). 

Establishments  are  defined  as  part  of 
the  SIC  code  system.  The  Standard 
Industrial  Classification  Manual  (Ref.  4) 
indicates  that  the  SIC  codes  4911, 4931. 
and  4939  do  not  have  an 
"establishment"  distinction  based  on 
fuel  type.  Consequentiy,  a  facility  using 
different  fuel  types,  or  operating  two 
generators  on  different  fuel  types,  is  still 
considered  a  single  establishment  (i.e., 
within  a  single  SIC  code).  For  electric 
utilities,  the  multi-establishment 
provision  applies  oidy  if  a  generating 
station  is  part  of  a  facility  with  another 
establishment  in  a  different  SIC  code, 
and  the  economic  conditions  described 
above  are  met  by  the  establishment  in 
the  different  SIC  code.  EPA  believes  that 
the  multi-establishment  provision  can 
be  applied  consistenUy  and  similarly  to 
electric  utilities,  and  that  there  is  no 
justification  for  interpreting  the  multi- 
establishment  provision  differentiy  for 
facilities  in  this  industry.  EPA  also 
believes  it  would  be  inappropriate  to 
develop  a  specific  exemption  for  non- 
coal  or  oil-fired  generating  imits  located 
on  contiguous  or  adjacent  property  and 
under  the  same  ownership  as  one  or 
more  coal/oil-fired  units.  The  eBoct  of 
such  an  exemption  would  be  to  divide 
a  single  establishment  at  a  facility  into 
covered  and  non-covered  sections, 
which  is  inconsistent  with  the  «»'rf«^"fl 
reporting  requirements  for 
manufacturing  industries. 

The  American  Public  Power 
Association  states  that  EPA  should 
exclude  electric  utilities  owned  by  local 
communities  and  regional  governmental 
entities  firom  the  EPCRA  section  313 


reporting  requirements.  According  to 
the  commenter,  EPA  recognized  the 
special  circiunstances  of  local 
govenunent  control  of  facilities  when  it 
decided  to  exclude  from  the  proposal 
several  industry  ^oups  primarily 
operated  by  looal  municipal  and 
regional  governmental  entities. 
According  to  the  commenter,  there  is 
litUe  distinction  between  those 
excluded  industry  groups  and  publicly- 
owned  electric  utility  systems.  The 
commenter  also  stated  that  reporting  of 
EPCRA  section  313  toxic  chemicals  by 
publicly-owned  utilities  would  be  better 
left  to  the  discretion  of  the  local 
government  entities  that  own  and 
control  them,  because  these  governing 
bodies  would  be  better  able  to  define 
and  implement  reporting  programs  that 
are  responsive  to  the  needs  of  local 
citizens. 

EPA  did  not  include  in  the  proposal 
several  industry  groups  based  on  several 
"additional  considerations"  (see  61  FR 
33592).  None  of  the  considerations  were 
used  to  determine  whether  candidate 
industry  groups  met  the  statutory 
standard  for  addition.  EPA  may 
consider  these  industry  groups  in  a 
foture  rulemaking.  The  publicly-owned 
facilities  the  commenter  cites  were  not 
included  for  a  number  of  reasons, 
including  the  potential  impacts  on  other 
governmental  entities.  While  EPA 
acknowledges  this  concern  about 
impacts  on  other  governmental  entities 
is  also  relevant  to  publicly-owned 
electric  utilities,  EPA  points  out  that 
this  consideration  was  just  one  of  many 
factors  taken  into  account  in  screraiing 
industries.  In  evaluating  this  industry 
for  addition.  EPA  judged  that  publicly- 
ovmed  electric  utilities  condiict 
operations  which  are  virtually 
indistinguishable  from  their  investoi^ 
owned  counterparts  and  that  there  are 
not  other  general  issues  meriting 
deferral  of  the  utility  industry.  EPA  does 
not  believe  that  any  significant 
difiinence  exists  between  publicly- 
owned  and  privately-owned  electric 
utilities  for  purposes  of  reporting  under 
EPCRA  section  313.  Therefore,  EPA 
believes  it  is  appropriate  to  incliide  both 
publicly-  and  privately-owned  electric 
utilities  in  this  facility  ejqtansion  rule. 

One  commenter  requests  clarification 
regarding  whether  a  facility  which 
combusts  oil  and  exceeds  thresholds 
would  have  to  include  releases  from 
natural  gas  combustion  conducted  at  the 
same  fadlity.  If  the  facility  combusts  oil 
to  generate  power  for  distribution  in 
commerce,  the  facility  is  a  covered 
facility  for  purposes  of  EPCRA  section 
313.  A  covered  facility  must  apply 
toward  activity  thresholds  the  quantities 
of  listed  toxic  chemicals 


"manufactured,"  "processed,"  or 
"otherwise  used"  in  all  non-exempt 
activities  at  the  facility,  including 
natural  gas  combustion,  which  is  not 
itself  an  exempt  activity.  The  EPCRA 
section  313  reporting  exemptions  are 
codified  at  40  CFR  372.38.  If  the  facility 
exceeds  a  threshold  for  any  listed 
chemical,  it  must  include  in  its  Form  R 
for  that  chemical  the  release  and  other 
waste  management  quantities  resulting 
from  all  non-exempt  activities. 

A  number  of  industry  commenters 
point  out  that  facilities  which  combust 
only  small  quantities  of  coal  or  oil  may 
exceed  the  "otherwise  use"  threshold 
only  for  chemicals  used  in  support 
operatioiu  such  as  maintenance  and 
cleaning.  These  commenters  question 
whether  this  contradicts  EPA's  purpose 
in  excluding  non-coal  or  oil-fired 
facilities,  which  might  also  report  on 
these  same  uses.  Some  of  these 
commenters  believe  it  is  inconsistent  of 
EPA  to  rely  on  "otherwise  use" 
activities  to  justify  adding  coal  and  oil- 
fired  facilities  but  not  to  add  non-coal 
or  oil-fired  facilities  which  also  conduct 
these  activities.  One  commenter 
requests  that  EPA  specifically  exempt 
the  "otherwise  use"  of  chemicals  in 
these  support  operations. 

EPA  is  nHriing  coal  and  oil-fired 
facilities  because  tiieir  primary  function 
involves  the  combustion  of  fuels 
containing  EPCRA  section  313 
chemicals  and  generation  of  toxic 
chemicals  during  that  combustion.  As 
covered  facilities,  these  facilities  must 
rep(»t  on  releases  and  other  waste 
management  activities  of  all  EPCRA 
section  313  chemicals  for  which  they 
exceed  thresholds,  excluding  only 
certain  specifically  exempt  activities 
codified  at  40  CFR  372.38.  This  is 
consistent  with  the  existing  reporting 
requirements  and  guidance  for 
manufacturing  facilities.  EPA  does  not 
agree  that  it  is  inconsistent  to  require 
coal  and  oil-fired  facilities  to  report  for 
support  operations,  when  non-coal/oil- 
fired  facilities  will  not  have  to  report  for 
similar  support  operations  because  they 
will  not  be  considered  covered  facilities. 
EPA  recognized  in  the  proposal  that 
reporting  associated  with  die  "otherwise 
use"  of  diemicals  in  support  activities 
at  non-coal  or  oil-fired  facilities  has 
some  value.  However,  as  a  matter  of 
prioritizing,  EPA  did  not  include 
nuclear,  hydroelectric  and  natural  gas 
facilities  in  this  action  because  their 
primary  function  does  not  involve  the 
combustion  of  fuds  containing  listed 
rh«iTiir«l«  in  reportable  concentrations. 

Two  commentera  observe  that  EPA 
discussed  conventional  oU-fired  steam 
genoation  but  did  not  discuss  oil 
turbines  in  its  proposal.  One  commenter 


requested  that  EPA  clarify  whether  oil 
turoines  are  covered,  and  another 
believes  EPA  should  exempt  oil  turbines 
from  coverage  since  many  of  the  EPCRA 
section  313  constituents  in  oil  are 
consumed  during  combustion  and 
turbines  do  not  use  listed  chemicals  in 
the  large  quantities  associated  with 
boiler  operation  and  maintenance. 

EPA  described  only  conventional 
steam  generation  in  the  proposed  rule 
because  this  is  a  common  method  of 
producing  electric  power.  However,  in 
describing  this  method  of  power 
generation,  EPA  did  not  mean  to  imply 
that  only  titiis  method  was  sxibject  to  the 
EPCRA  section  313  reporting 
requiremraits.  EPA  claarly  stated  that 
"any  facility  which  combusts  coal  or  oil 
in  whatever  percentage  of  its  foel  use, 
and  whether  for  primary  or  beck-up 
generation,  would  become  a  covered 

facility "  Facilities  which  combust 

oil  in  oil  turbines  to  generate  electridfy 
for  distribution  in  commerce  would  faU 
withm  SIC  codes  4911,  4931,  and  4939. 
and  therefore  would  be  considered 
covered  facilities.  Because  facilities 
generating  electricity  using  oil  turbines 
fall  within  SIC  codes  4911, 4931.  and 
4939,  and  because  the  combustion  of  oil 
in  oil  turbines  results  in  the 
"coincidental  manufacture"  of  EPCRA 
section  313  chemicals,  EPA  sees  no 
reason  to  exclude  such  facilities  from 
EPCRA  section  313  coverage. 

One  commenter  points  out  that  some 
facilities  may  combust  alternative  fuels, 
including  solid  and  liquid  waste,  used 
oil,  and  fiiels  derived  from  the 
processing  of  coal  or  oil.  The 
commenter  requests  clarification  about 
the  applicability  of  the  EPCRA  section 
313  reporting  requirements  to  facilities 
which  bum  such  fuels.  An  electric 
utility  facility  whidi  combusts  used  oil, 
or  soUd  or  liquid  waste  containing  coal 
or  oil,  would  be  considered  a  covered 
facility  under  EPCRA  section  313. 
Because  the  commenter  did  not  provide 
specific  infannation  about  the 
alternative  fiieb  "derived  from  the 
processing  of  coal  or  oil,"  EPA  cannot 
provide  the  requested  clarification  fior 
such  fiiels.  EPA  will  examine  issues 
suiToxmding  the  combustion  of 
alternative  fuels,  including  waste  oil 
and  fuels  derived  from  the  processing  of 
coal  or  oil,  in  its  development  of 
reporting  guidance  tot  this  industry. 

c.  Pi^ic  mispenxption  of  risk.  Most 
industry  commenters  believe  that 
requiring  electric  utilities  to  report 
emissions  under  EPCRA  section  313  is 
inappropriate  because  such  emissions 
are  not  hazardous  and  pose  litUe  risk  to 
the  public.  The  commenters  state  that 
emissions  and  combustion  bjrproducts 
from  utilities  have  been  studied  by  EPA 
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and  others  and  been  proven  not  to  pose 
a  significant  risk  to  human  health  or  the 
environment  The  commenters  argue 
that  because  TRI  data  are  provided  as 
annual  volume  estimates  without  regard 
to  factors  such  as  chemical 
concentration,  toxicity,  or  exposure 
potential,  the  data  for  electric  utility 
combustion  activities  would  be  so 
oversimplified  and  unqualified  that  it 
would  lead  to  public  misperception  of 
risk.  A  number  of  indusdy  commenters 
state  that  TRI  reporting  does  not  take 
into  consideration  the  fact  that  releases 
are  regulated  and  permitted  to  ensure 
that  health  risks  are  controlled.  Other 
industry  commenters  express  concern 
that  the  large  volume  of  reported 
releases  from  electric  utilities  could 
dwarf  and  obscure  other,  possibly  more 
hazardous  releases  from  other 
industries,  such  as  the  manufacturing 
industries  which  were  the  original 
subject  of  EPCRA  section  313. 

EPCRA  section  313  is  not  a  risk-based 
reporting  system,  and  EPA  makes  no 
determination,  through  this  action,  of 
the  risks  to  human  health  or  the 
environment  frtim  fiiel  combustion  or 
other  activities  at  electric  utilities. 
Further,  any  determination  by  EPA  or 
others  that  a  particular  type  of  release 
from  a  facility  does  not  pose  an 
xuiacceptable  risk  does  not  constitute  a 
reason  to  exclude  from  EPCRA  section 
313  such  releases  or  the  facility 
responsible  for  it.  "Risk"  is  not  an 
EPCRA  section  313  criterion  for 
addition  of  focilities.  Congress  intended 
EPCRA  section  313  reporting  to  provide 
the  public  with  information  about  toxic 
chemical  release  volumes.  Reporting  by 
electric  utilities  will  increase  the 
imiverse  of  information  available  to  the 
public  about  toxic  chemical  releases. 
The  public  will  be  able  to  use  this 
information,  in  combination  with  other 
information,  to  better  understand  any 
potential  risks  from  electric  utility 
operations.  EPA  recognizes  that  TRI 
release  data  may  sometimes  be 
mischaracterized  or  misperceived.  EPA 
believes  that,  to  the  extent  public 
misperceptions  arise  through  TRI  data, 
EPA  must  continue  to  improve  its 
outreach  and  education  efforts  regarding 
the  data  collected  under  EPCRA  section 
313.  EPA  does  not  agree  that  large 
release  volumes  reported  by  one 
industry  would  "obscure"  or 
improperly  direct  attention  away  frvm 
release  voliunes  reported  by  other 
industries;  however,  to  the  extent  that 
this  may  occiu-,  EPA  believes  the 
appropriate  solution  is  outreach  and 
education  to  better  explain  the 
significance  of  other  Actors  than 
volume  of  release,  not  denying  the 


public  access  to  the  information  at  all. 
As  noted  previously,  EPA  will  initiate  a 
stakeholder  process  to  consider  these 
and  other  issues. 

d.  Combustion  byproducts.  Many 
commenters  state  that  most  trace  metals 
and  other  impurities  in  coal  and  oil 
would  be  present  below  de  minimis 
concentrations  and  therefore  would  not 
be  subject  to  reporting  under  the 
"otherwise  use"  activity.  The 
commenters  maintain  that  combustion 
processes  do  not  "manufactiu«"  toxic 
chemicals  and  that  including 
combustion  under  the  definition  of 
manufacture  is  in  effect  an  attempt  to 
remove  the  de  minimis  exemption  for 
metals  that  exist  as  impurities  in  fuels. 

EPA  believes  that  all  of  the 
constituents  of  coal  and  oil  are  subject 
to  the  "otherwise  use"  activity 
thresholds  when  combusted  for  energy 
production  and  may  be  subject  to  the  de 
minimis  exemption  for  this  activity. 
Therefore,  toxic  chemicals  present  in 
coal  and  oil  "otho^se  used"  below  de 
minimis  levels  would  not  be  subject  to 
reporting  under  the  otherwise  use 
activity.  However,  as  discussed  in  Unit 
V.E.3.  of  this  preamble,  the  combustion 
of  metals  and  metal  compounds  in  coal 
and  oil  does  "coincidentally 
manufactiue"  new  metal  compounds  as 
byproducts  and  thus  these  combustion 
processes  are  not  eligible  for  the  de 
minimis  exemption.  The  combustion  of 
coal  and  oil  by  electric  utilities 
produces  both  a  product  (the  energy 
produced)  and  byproducts  (e.g.,  ash  and 
combustion  gases).  Under  EPQIA 
section  313,  "manufactiired"  impurities 
that  remain  with  a  product  are  subject 
to  the  de  minimis  exemption,  but 
"manufactured"  byproducts  that  do  not 
remain  with  the  product  are  not  subject 
to  the  de  minimis  exemption  (see  Unit 
V.E.I,  of  this  preamble).  In  the  case  of 
the  combustion  of  coal  and  oil  there  are 
no  chemicals  that  remain  in  the  product 
(energy)  as  impurities;  therefore,  all  of 
the  chemicals  that  are  produced  during 
combustion  are  byproducts  that  are 
separate  from  the  product  and  therefore 
not  eligible  for  the  de  minimis 
exemption. 

e.  Determination  of  threshold  and 
release  quantities.  Many  commenters 
state  that  it  is  not  possible  to  determine 
changes  in  the  valence  state  of  metals 
that  occur  as  a  result  of  combustion,  and 
that  little  information  exists  on  what 
metal  compounds  are  in  coal  and  oil 
prior  to  combustion  and  what  metal 
compounds  are  in  the  ash  byproducts. 
The  commenters  state  that  the 
constituents  of  coal  and  oil  and 
combustion  byproducts  vary,  and  since 
no  monitoring  or  testing  is  required 
imder  EPCRA  section  313.  and  is 


probably  not  possible,  facilities  will  be 
forced  to  make  threshold  and  release 
determinations  based  on  various 
theories  of  what  happens  during 
combustion.  The  commenters  state  that 
for  these  reasons  the  determination  of 
threshold  and  release  quantities  is 
difficult,  if  not  impossible,  and 
therefore,  the  data  will  be  inconsistent 
and  of  little  value  to  the  public. 

EPA  disagrees  with  the  commenters' 
statements  regarding  their  inability  to 
determine  threshold  and  release 
quantities  of  EPCRA  section  313  metal 
compoimds  "manufactvued"  as  a  result 
of  the  combustion  of  coal  and  oil.  It  is 
not  necessary  to  measure  the  changes  in 
the  valence  state  of  the  metals  that  take 
place  at  the  time  of  combustion  or  as  a 
result  of  combustion  in  order  to 
determine  if  EPCRA  section  313 
reportable  metals  or  metal  compounds 
have  been  "manufactured."  As  has  been 
discussed  in  Unit  V.E.3.  of  this 
preamble,  the  test  is  not  whether  a 
metal's  valence  state  has  changed,  but 
rather  whether  a  new  metal  compotmd 
has  been  created.  The  determination  of 
threshold  quantities  can  be  done  by 
either  estimating  or  measuring  the  metal 
compounds  that  exist  after  combustion 
occurs.  As  the  commenters  correctly 
state,  EPCRA  section  313  does  not 
require  any  additional  monitoring  or 
testing;  calculations  are  to  be  based  on 
readily  available  data  which  may 
include  monitoring  data  collected 
pursuant  to  other  provisions  of  law,  or 
if  such  data  are  not  readily  available, 
reasonable  estimates  can  be  used. 

The  issues  raised  by  the  commenters 
mainly  relate  to  the  determination  of 
reporting  thresholds  rather  than 
reporting  of  releases  and  transfers.  EPA 
does  not  believe  that  it  is  difficult  to 
accurately  determine  threshold 
quantities.  Even  if  there  were  some 
difficulty  in  determining  threshold 
quantities,  EPA  does  not  believe  that  is 
sufficient  reason  to  exempt  facilities 
&t>m  the  reporting  requirements  of 
EPCRA  section  313.  In  the  absence  of 
better  facility-specific  information, 
estimates  can  be  used  to  determine 
whether  thresholds  have  been  exceeded. 
Data  on  what  happens  to  the  metal 
constituents  in  coal  and  oil  indicate  that 
most,  if  not  all  metab.  are  present  as 
some  form  of  metal  compound  that  does 
not  usually  survive  the  combustion 
process  (see  Unit  V.E.3.  of  this  preamble 
and  Refs.  1  and  16).  Therefore,  for 
estimating  the  amount  of  metal 
compounds  manufactured  from  the 
combustion  of  coal  and  oil,  EPA 
believes  that,  in  the  absence  of  better 
facility-specific  information,  a  facility 
may  assume  that  all  of  the  metals 
present  in  the  coal  or  oil  are  converted 


to  the  lowest  weight  metal  oxide  (per 
unit  of  the  metal)  possible  for  each 
metal.  For  example,  for  purposes  of 
threshold  determinations  only,  if  the 
average  concentration  of  chromium  in 
coal  were  0.001  lb  per  ton.  then  its 
combustion  would  produce  0.0015  lbs 
of  chromium  (m)  oxide  (CrzOs)  per  ton 
of  coal  combusted  which  would  be 
counted  towards  the  manu&ctiuing 
threshold  for  chromium  compounds.  In 
order  to  determine  threshold  quantities, 
the  same  kind  of  calculation  can  be 
performed  for  all  metals  in  coal  and  oil. 
EPA  believes  that  it  is  unlikely  that  use 
of  this  estimation  method  would  require 
reporting  by  any  faciUties  that  are  not 
exceeding  thresholds  because  at  least 
some,  if  not  many,  of  the  metal 
compounds  "manufactured"  as  a  result 
of  combustion  will  be  heavier  than  the 
lowest  weight  metal  oxide  (Ref.  15). 

One  exception  to  the  use  of  metal 
oxides  for  threshold  determinations  may 
be  mercury.  Data  indicate  that 
substantial  amounts  (approximately  90 
percent)  of  the  mercury  in  coal  and  oil 
is  volatilized  as  the  metal  itself  rather 
than  converted  to  a  metal  compound 
(Refa.  1  and  16).  However,  this  makes 
little  difforence  in  threshold 
calculations  since  in  mercxuy  oxide 
(HgO),  the  oxygen  only  accoimts  for  7.4 
percent  of  the  compound's  weight 
Therefore,  using  the  metal  itself  or  the 
metal  oxide  as  the  basis  for  threshold 
calculations  for  mercury  will  make  little 
difference  in  the  threshold 
determinations.  SiiK:e  the  data  indicate 
that  most  mercury  remains  volatilized 
as  elemental  mercury  after  combustion, 
the  weight  of  the  metal,  rather  than  that 
of  the  metal  oxide,  can  be  used  in 
threshold  determinations,  and  this 
amount  then  applied  towards  the 
"manufacture"  activity  reporting 
threshold  for  mercury. 

With  regard  to  the  reporting  of  release 
and  transfer  quantities,  for  the  metal 
compound  categories,  the  weight  of  the 
EPCRA  section  313  metal  itse^.  not  the 
weight  of  the  entire  metal  compound,  is 
used  to  report  qiumtities  released  and 
transfBrred.  Therefore,  it  is  not 
necessary  to  know  what  metal 
compounds  have  been  "manufactured" 
in  order  to  report  on  releases  and  other 
waste  management  activities  of  the 
EPCRA  setion  313  metal.  The  only 
information  needed  is  the  amount  of  the 
EPCRA  section  313  metals  in  the  stack 
emissions  and  ash  byproducts. 
Information  on  typicsd  concentrations  of 
metals  in  stack  emissions  and  ash 
byproducts  from  the  combustion  of  coal 
and  oil  is  avaifable  (Refa.  1  and  16)  and 
can  be  used  as  a  basis  for  estimating 
quantities  released  per  ton  of  coal  or  oil 
combusted.  Again,  if  betier  facility- 


specific  information  is  not  available, 
then  estimates  can  be  used  based  on  the 
average  content  of  stack  emissions  and 
ash  byproducts  fitim  coal  or  oil 
combustion.  This  information  can  come 
from  data  on  the  coal  or  oil  the  facility 
actually  uses  or  if  this  is  not  available, 
then  data  on  the  average  metal  content 
of  coal  and  oil  can  be  used.  Even 
estimates  that  vary  from  facility  to 
facility  will  ultimately  provide  the 
public  with  better  information  than  if 
nothing  is  reported  concerning  releases 
and  other  waste  management  that  result 
from  fuel  combustion  by  electric 
utilities. 

f.  Disposal  of  combustion  byproducts. 
Many  industry  commenters  believe  that 
toxic  chemical  constituents  in  electric 
utility  combustion  byproducts  should 
not  be  subject  to  EPCRA  section  313 . 
reporting.  The  commenters  state  that 
EPA  studies  have  concluded  that  such 
combustion  byproduct  ash  is  not  a 
hazardous  waste  under  RCRA  and  can 
be  disposed  of  as  any  other  non- 
hazardous  waste.  The  commenters 
believe  that  reporting  releases  of  EPCRA 
section  313  toxic  chemicals  in  ash  and 
sludge  will  mislead  the  public  about 
risk  from  these  substances.  Several 
conunenters  stated  that  ash  landfills  and 
disposal  units  are  highly  regulated  and 
are  designed  to  protect  the  public  and 
enviromnent;  one  commenter  stiggested 
EPA  require  reporting  only  for 
quantities  of  listed  toxic  chemicals 
which  mijoate  out  of  such  units. 

In  its  "Final  Regulatory  Determination 
on  Four  Large- Volume  Wastes  from  the 
Combustion  of  Coal  by  Electric  Utility 
Power  Plants"  (58  FR  42466,  August  9, 
1993).  EPA  specifically  concludml  that 
regulation  under  subtitie  C  of  RCRA  is 
inappropriate  for  fly  ash,  bottom  ash, 
boiler  slag,  and  flue  gas  emission 
control  waste  because  of  the  limited 
risks  posed  by  these  substances  and  the 
existence  of  generally  adequate  state 
and  federal  regulatory  programs. 
However,  in  this  determination,  the 
Agency  did  not  conclude  that  ash  and 
sludge  fix>m  coal  and  oil  combustion 
pose  no  risk.  Rather,  EPA  stated  that  it 
"believes  that  the  potential  for  damage 
from  these  wastes  is  most  often 
determined  by  site-  or  region-specific 
factors  and  that  the  current  State 
approach  to  regulation  is  thus 
appropriate."  hi  making  the  disposal  of 
toxic  chemicals  contained  in 
combustion  byproduct  ash  a  Form  R 
reportable  activity  under  the  EPCRA 
section  313  reporting  requirements.  EPA 
is  not  drawing  any  conclusion  about  the 
risk  of  those  wastes  to  communities. 
Rather,  the  Agracy  is  providing  the  data 
on  these  wastes,  as  well  as  on  metal 
wastes  resulting  from  the  removal  of 


sulfur  dioxide  from  flue  gas  emissions, 
to  the  public  to  allow  the  public  to  use 
the  data,  as  well  as  information  on  the 
hazards  of  chemicals,  site-specific 
infomution  that  will  afiiect  exposure, 
and  other  data  on  non-TRI  sources  of 
the  chemical  to  determine  if  there  is  a 
risk.  EPA  acknowledges  that  reporting 
the  disposal  in  a  secure  landfill  or 
impoundment  of  constituents  in 
combustion  byproduct  ash  without 
explanation  potentially  could  result  in 
pid)lic  misperception  of  the  risks  of 
such  disposal.  However,  the  Agency 
continues  to  believe  that  expanding  the 
TRI  reporting  system  to  include 
additional  industry  sectors  will  provide 
the  public  with  a  more  complete  picture 
of  toxic  chemical  releases,  and  that  this 
inoeased  information  is  intended  to 
lessen,  not  increase,  the  possibility  for 
misperception  of  toxic  chemical  risks. 

EPA  recognizes  that  TRI  data  may 
sometimes  be  mischaracterized  or 
misperceived.  but  EPA  believes  that  any 
such  misperceptions  are  best  addressed 
through  continued  and  improved 
outreach  and  education  efforts.  The 
Agency  has  also  made  some  changes  to 
the  EPCRA  section  313  reporting  form 
for  the  1996  reporting  year  in  order  to 
address  some  of  the  concerns  about 
public  misperception  and  to  better  help 
the  public  understand  the  nature  of  the 
various  releases  to  land.  These  changes 
are  discussed  in  more.detail  in  Ret  15. 
As  mentioned  above,  EPA  will  initiate 
a  stakeholder  process  to  discuss  the 
reporting  forms  and  other  issues, 
including  whether  it  should  add  an 
element  relating  to  the  intra-land 
movement  of  waste  from  landfills  and 
possibly  surface  impoimdments.  and 
whether  such  reporting  %vould  enable 
the  public  to  better  characterize  relative 
risks  from  the  various  forms  of  land 
disposal. 

Many  commenters  ol^ect  to  the 
requirement  that  electric  utilities  report 
for  combustion  byproduct  ash.  wdien  the 
Agency  chose  to  exclude  from  EPCRA 
section  313  reporting  non-hazardous 
waste  facilities  in  SKI  code  4953  which 
dispose  of  the  same  ash.  Numoous 
commenters  aigue  that  it  is  inconsistent 
to  require  utilities  which  dispose  of 
their  ash  onsite  to  report  the  quantities 
of  listed  chemicals  in  it,  while  utilities 
which  sell  or  othrawise  distribute  their 
ash  in  commerce  for  reuse  would  not 
have  to  report  these  quantities. 

The  commenters  are  correct  that 
certain  facilities  within  SIC  code  4953 
which  typically  dispose  of  utility 
combustion  b]rproduct  ash  were  not 
included  in  this  expansion  initiative 
and  therefore  would  not  have  to  report 
disposal  of  this  ash.  However,  EPA  did 
not  "exclude"  these  fadUties  from 


UMI 
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coverage  under  EPCRA  section  313;  EPA 
simply  chose  not  to  add  these  facilities 
at  this  time.  As  EPA  stated  in  the 
proposed  rule,  "these  Eacilities  are 
primarily  operated  by  local 
municipalities  and  regional  government 
entities.  Although  each  industry  group 
may  manage  significant  quantities  of 
EPCRA  section  313  listed  toxic 
chemicals,  the  manner  in  which  they 
manage  these  chemicals  raises  several 
cross-governmental  issues  EPA  is 
continuing  to  address.  As  a  result,  EPA 
is  not  considering  these  industry  groups 
at  this  time."  EPA  goes  on  to  say  that 
it  "may  reconsider  at  a  later  date  some 
or  all  of  the  industry  groups  which  were 
excluded  as  a  result  of  the 
considerations  mentioned  above."  EPA 
also  points  out  that  any  EPCRA  section 
313  covered  fiacility  which  disposes  of 
combustion  byproduct  ash  would  have 
to  report  for  the  EPCRA  section  313 
chemicals  contained  in  that  ash  if  the 
facility  exceeded  an  activity  threshold 
for  the  chemical.  This  requirement  is 
not  unique  to  electric  utility  fiacilities. 

The  commenters  are  correct  that 
under  the  existing  EPCRA  section  313 
reporting  regiilations,  toxic  chemicals 
contained  in  a  substance  which  is 
disposed  of  on-site  must  be  reported, 
while  toxic  chemicals  contained  in  the 
same  substance  would  not  be  reported 
if  the  substance  is  sold  as  a  product. 
EPA  recognizes  that  the  public  may 
have  an  interest  in  and  benefit  from 
knowing  about  the  presence  of  toxic 
chemicals  in  products  produced  by 
facilities.  EPA  issued  an  Advance 
Notice  of  Proposed  Rulemaking  (61  FR 
51322,  October  1, 1996)  (FRL-5387-6) 
concerning  the  possible  collection  of 
this  and  other  types  of  information. 
Following  a  series  of  public  meetings 
and  evaluation  of  public  comment,  EPA 
will  determine  whether  and  how  to 
proceed  on  that  initiative. 

g.  Addition  of  SIC  code  4961.  In  the 
proposal,  EPA  requested  comment  on 
whether  to  add  SIC  code  4961,  Steam 
and  Air  Conditioning  Supply,  to  EPCRA 
section  313.  (This  SIC  code  was 
misnumbered  as  4960  although 
correctly  described  in  the  proposal.) 
Four  commenters  opposed  the  addition 
of  SIC  code  4961.  No  comments  were 
received  in  support  of  adding  this 
industry,  and  no  comments  were 
received  which  provided  any  additional 
information  about  this  industry  group. 
Therefore.  EPA  has  not  included  this 
industry  in  this  rule.  EPA  may 
reconsider  this  industry  group  in  a 
future  rulemaking  in  Ught  of  additional 
information. 

5.  Commercial  hazardous  waste 
treatment  and  disposal.  EPA  is  adding 
to  the  list  of  industry  groups  covered 


under  EPCRA  section  313,  facilities  in 
SIC  code  4953  which  are  regulated 
under  the  RCRA  Subtitle  C.  EPA 
received  a  variety  of  comments 
regarding  the  inclusion  of  these 
facilities.  Many  of  the  concerns  raised 
by  industry  representatives,  such  as  the 
classification  of  waste  disposal  as  a 
release  under  section  313,  deferring  the 
effective  date  of  reporting,  and 
considering  treatment,  stabilization,  and 
disposal  as  an  "otherwise  use"  under 
section  313,  relate  to  more  than  one 
industry  and  therefore  have  been 
addressed  in  separate  sections  of  this 
preamble.  Other  comments  that  raise 
major  issues  with  this  industry  sector 
are  addressed  below.  All  of  the  issues 
are  addressed  in  greater  detail  in  the 
Response  to  Comments  document  (Ref. 
15). 

Some  commenters  stated  that  EPA's 
application  of  the  EPCRA  section  313 
reporting  requirements  to  commercial 
RCRA  Subtitle  C  hazardous  waste 
management  facihties  does  not  further 
the  statutory  purpose  underlying 
EPCRA  section  313  because  no 
additional  information  concerning 
release  of  toxic  chemicals  will  be 
provided.  One  commenter  asserted  that 
the  only  releases  occurring  at  RCRA 
facilities  are  permitted  releases  to  air 
and  these  are  monitored  and  reported 
pursuant  to  the  CAA;  permitted  releases 
to  water  and  these  are  monitored  and 
reported  pursuant  to  the  CWA;  and 
unintended  releases  to  the  environment 
which  are  monitored,  reported,  and 
subject  to  corrective  action  under  RCRA. 
The  commenter  stated  that  requirements 
under  RCRA  incorporate  public 
participation  during  the  permitting 
process,  which  ensure  releases  do  not 
occur  and  that  communities  are  well 
informed  of  any  and  all  toxic  releases 
that  do  occur. 

EPA  disagrees  with  these 
conunenters.  The  information  about 
toxic  chemical  releases  to  the 
environment  that  are  permitted, 
monitored,  reported  on,  or  otherwise 
regulated  under  other  environmental 
statutes  is  not  available  to  the  public  in 
the  same  manner  as  inhumation 
reported  to  TRI.  This  includes 
information  about  releases  regulated 
under  the  CAA,  the  CWA,  RCRA,  and 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  TRI  consoUdates  data 
addressing  toxic  chemical  releases  to  all 
enviroimiental  media  into  an  inventory 
that  is  a  single,  multi-media  data 
resource,  consistently  defined  and 
formatted,  annually  aggregated,  and 
readily  available  to  the  public. 

Furthermore,  permittuig  processes 
under  other  environmental  statutes. 


while  providing  opportunities  for  public 
participation,  do  not  afford  the  public 
the  kind  of  information  made  available 
through  TRI.  In  fact,  information 
reported  to  TRI  is  often  used  both  by 
members  of  the  public  to  enhance  their 
participation  in  these  permit  processes, 
and  by  federal,  state,  and  local 
government  decision  makers  in 
administering  these  permit  processes.  In 
addition,  legislative  history  indicates 
that  Congress  contemplated  reporting 
imder  EPCRA  section  313  to  include 
activities  and  amounts  permitted  under 
other  statutes  such  as  the  CWA  and 
RCRA.  and  that  the  reporting  would 
result  in  a  cross-media  inventory 
describing  the  disposition  of  EPCRA 
section  313  toxic  chemicals  to  land,  air, 
and  water.  (See,  for  example,  A 
Legislative  History  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (Pub.  Uw  99-499),  Vol.  11  at 
1083,  and  Vol.  V  at  4194,  4196-97,  and 
4200.) 

Some  commenters  asserted  that 
commercial  RCRA  Subtitle  C  hazardous 
waste  management  facilities  do  not 
"manufacture,"  "process,"  or 
"otherwise  use"  listed  EPCRA  section 
313  toxic  chemicals,  and  therefore, 
should  not  be  included  in  TRI.  Another 
commenter  stated  that  commercial  TSDs 
do  not  meet  EPA's  activity  factor 
because  TSDs  do  not  "otherwise  use" 
chemicals  and  added  that 

EPA  concluded  that  the  statute  as 
originally  written  and  implemented  did  not 
apply  to  Subtitle  C  {acilities  that  would  not 
ordinarily  be  subject  to  the  rule.  [Nothing] 
has  changed  other  than  EPA's  desire  to 
include  these  facilities  and  waste 
management  activities  in  the  section  313 
re|>orting  requirements.  The  Agency 
identifies  no  new  information  needs  that 
were  not  available  when  it  originally 
interpreted  otherwise  use  to  expressly 
exclude  waste  management  activities  bom 
reporting  under  section  313. 

EPA  disagrees  with  these 
commenters.  As  identified  in  the 
Economic  Analysis  and  Industry  Profile, 
commercial  RCRA  Subtitle  C  hazardous 
waste  management  facilities  may 
"manufactiire,"  "process,"  or 
"otherwise  use"  listed  toxic  chemicab. 
EPCRA  section  313  toxic  chemicals  are, 
for  example,  coincidentally 
manufactured  during  hazardous  waste 
incineration  and  "otherwise  used"  for 
injection  of  hazardous  waste  or  for 
hazardous  waste  treatment  (Ref.  12). 
Further,  there  may  be  facilities  within 
this  SIC  code  that  also  recycle  spent 
solvents  for  distribution  in  commerce 
and  may  therefore  be  "processing" 
EPCRA  section  313  toxic  chemioala. 
Finally,  as  noted  in  the  Ef:onomic 
Analysis,  under  EPA's  revised 


interpretation  of  "otherwise  use." 
numerous  chemicals  contained  in 
wastes  received  or  generated  from  the 
management  of  wastes  received  are 
treated  for  destruction,  stabilized,  or 
disposed  are  "otherwise  used"  (Re£  12). 

In  addition,  contrary  to  the 
commenters'  assertion,  the  proposal 
clearly  explains  the  basis  and  purpose 
for  EPA's  revised  intrapretation  of 
"otherwise  use."  As  EPA  notes  in  the 
proposal,  EPA  is  revising  its 
interpretation  of  "othnwise  use"  to 
address  the  unintended  consequence  of 
its  previous  interpretation.  EPA  states 
that  it  "is  concerned  that,  based  on 
current  guidance,  the  public  may  not 
have  access  to  infannation  relating  to 
releases  of  toxic  chemicals  from 
facilities  within  SIC  codes  20  through 
39  that  are  receiving  materials  for  the 
purposes  of  treatment  for  destruction, 
stabilisation,  or  disposal."  (61  FR 
33596)  As  EPA  clearly  expresses,  it  was 
concerned  that  its  previous 
interpretation  left  a  significant  gap  in 
the  information  reported  by  facilities 
within  SIC  codes  20  through  39,  and  did 
not  want  to  perpetuate  this 
informational  gap  when  adding  other 
industry  groups.  Thus,  althou^ 
recognizing  that  RCRA  Subtitie  C 
facilities  could  report  information  as  a 
result  of  the  "manufacture," 
"processing."  or  "otherwise  use" 
activities  described  above  and  in 
support  docxunents,  EPA  aimounced  its 
intent  to  revise  the  interpretation  of 
"otherwise  use"  for  all  industries 
subject  to  EPCRA  section  313  to  rectify 
this  loss  of  information  from  facilities 
mthin  20  through  39  and  the  potential 
loss  of  information  from  any  added 
facilities.  EPA  believes  that  the  addition 
of  facilities  within  this  industry  group 
and  the  revised  interpretation  will 
significanUy  add  to  the  public's  right-to- 
know  about  the  use  and  disposition  of 
toxic  chemicals  in  their  communities. 
EPA  has  provided  further  discussion  of 
its  revised  interpretation  in  Unit  V.F.2. 
of  this  preamble. 

Comments  submitted  by  two  industry 
representatives  stated  that  TRI  reporting 
l^  commercial  RC31A  Subtitie  C 
hazardous  waste  management  facilities 
will  be  highly  inaccurate  because 
information  on  concentrations  of         * 
constituents  is  not  usually  available  for 
wastes  received  from  manufacturing 
facilities,  or  from  contaminated  media 
received  from  CERCLA  or  RCRA 
corrective  action  and  clean-up  activities. 
The  conunenters  asserted  that  the  RCRA 
reporting  and  manifest  system  does  not 
provide  data  on  chemical 
concentrations  in  hazardous  iwastes,  and 
that  the  information  that  is  provided 
may  not  pertain  to  the  total 


concentration  of  the  compound  or  may 
be  in  range  values  that  can  be  extremely 
wide.  These  commenters  also  repeated 
statements  made  by  several  others  that, 
unlike  manufacturing  plants,  it  is 
impossible  for  a  RCRA  hazardous  waste 
treatment  or  disposal  facility  to  review 
the  paperwork  it  receives  and  determine 
from  it  the  quantities  of  chemicals 
entering  the  facility.  Similar  comments 
stated  uat  information  required  from 
generators  for  wastes  identifies  if  the 
waste  may  contain,  or  may  leach, 
certain  chemical  constituents  above  a 
Tninimiim  level,  or  is  generated  by 
industry-specific  processes.  Accurate 
chemical  constituents  are  not  necessary 
for  processing  wastes. 

EPA  believes,  based  in  part  on 
industry  comments,  that  commercial 
RCRA  Subtitie  C  hazardous  waste 
management  TSDs  receive  and  prepare 
information  on  chemicals  contained  in 
wastes  that  is  sufficient  for  reporting 
under  section  313.  and  that  this 
infomuAion  will  be  beneficial  as 
reported.  Generators  that  send 
hazardous  waste  to  facilities  for 
treatment,  recovery,  or  disposal  provide 
RCRA  mHnifiwts  which  contain  a  variety 
of  detail  on  the  wastes  they  transfer. 
While  this  information  is  provided  as  a 
means  to  satisfy  associated  RCRA 
requirements.  EPA  believes  that  in 
many  instances  this  informaticm  can 
contain  significant  detail  and  can  be 
useful  in  developing  constituent 
specific  estimates  required  under 
section  313.  In  addition,  one  set  of 
industry  comments  indicate  that  waste 
generators  provide  waste  handlers  with 
information  on  the  concentration  ranges 
of  constituents  in  waste. 

Laidlaw  utilizBS  a  profile  tytton  in  wder 
to  obtain  inCDnnation  from  the  waste 
generator  that  is  needed  to  properly  treat, 
■tore  w  dispoae  of  the  hazardous  wacte. 
Variants  of  this  type  of  system  it  generally 
used  by  all  men^en  of  the  hazudous  waste 
management  industry... .Profiles  typically 
provide  infiumation  aa  RCRA  hazardous 
constitiMntB  praaent  in  tlw  waste,  inchiding 
concentration  ranges. 

Laidlaw  attached  examples  of  these 
profiles.  For  examjrie,  the  profile  for 
"Line  Rinse  Mop  Water"  lists  the 
following  constituents:  Water  -  50-80%, 
Metiianol  -  0-5%.  Ethanol  - 10-20%, 
Acetone  -  0-2%,  Isopropanol  -  3-15%, 
Trtrachloroethylene  -  0-1%,  n-Butyl 
alcohol  -  0-1%,  Mineral  spirits  -  3-15%, 
Pyiethroids  -  0-1%,  Dirt  - 1-5%.  This 
range  information  is  analogous  to  the 
information  on  Material  Safety  Data 
Sheets  (MSDS)  that  the  mamifrirturing 
sectOT  uses  to  estimate  the  constituents 
of  mixtures.  For  example,  an  MSDS  for 
"Xylenes"  lists  the  following 
constitumts:  m-Xylene  -  40-65%,  o- 


Xylene  - 15-20%.  p-Xylene  •  0-20%, 
Ethyl  benzene  - 15-25%. 

Further.  EPA  believes  that  TSD 
facilities  that  receive  hazardous  waste  in 
many  cases  conduct  additional  analyses 
and  develop  profiles  of  the  wastes  they 
receive  for  purposes  of  treatment  or 
disposal  in  order  to  ensure  that  the 
waste  they  receive  meets  their  recofery, 
treatment  or  disposal  specifications,  or 
to  otherwise  properly  manage  wastes 
received.  For  example,  TSDs  are 
required  under  40  CFR  264.13  and 
265.13  to  obtain  a  detailed  rh««nir«l  and 
physical  anal3rsis  of  a  representative 
sample  of  any  hazardous,  and  certain 
non-hazardous,  wastes  prior  to  any 
treatment,  storage,  or  disposal,  and  to 
develop  written  waste  aiulysis  plans 
that  niecify  the  frequency  of  sampling. 

EPA  also  disagrees  that  it  would  be 
neariy  impossible  or  extremely 
expensive  for  TSDs  to  develop  formulas 
to  calculate  concentrations  of  toxic 
rK«»ini"«l«  received  in  hazardous  wastes. 
EPA  expects  that  devBloping  toxic 
chemical  concentration  estimating 
techniques  would  not  be  extremely 
difficnilt  for  hazardous  wastes  listed  as 
toxic  hazardous  wastes  at  40  CFR 
261.33(f)  ("U-listings"),  or  acutely 
hazardous  waste  listed  at  40  CFR 
261.33(e)  ("P-listings").  These  materials 
are  discarded  commercial  cihemical 
products,  off-specification  species, 
container  fesidues,  and  spill  residues 
and  are  likely  to  be  present  as  highly 
concentrated  c:heinicals.  These  waste 
codes  also  represent  a  significant 
portion  of  the  RCRA  haiaardous  waste 
manifests  required  to  accompany  all 
shipments  of  hazardous  waste  to 
commertnal  RCRA  Subtitie  C  hazardous 
waste  mnnagwiTumt  facdUties.  Similarly, 
many  of  the  RCRA  wastes  listed  st  40 
CFR  261.31  and  40  CFR  261.32  are 
narrowly  defined,  such  as  F007  (spent 
cyanide  plating  bath  solutions  from 
electroplating  operations)  and  K009 
(distillation  bottoms  from  the 
producrtion  of  acetaldehyde  from 
ethylene),  and  relate  directiy  to  process- 
specific  waste  steams  that  lend 
themselves  readily  to  generic  toxic 
chemical  concentration  estimating 
procedures. 

EPA  agrees  that  coiuentraticms  of 
toxic  c^Monicals  vary  widely  for  RCRA 
hazardous  wastes  identified  at  40  CFR 
261.21  through  261.24  by  hazardous 
characteristics  (corrosive,  ignitable. 
reactive,  and  toxic)  and  for 
omtaminated  media  from  Superfund  or 
RCRA  corrective  action  clean-ups.  and 
that  these  wastes  may  reiwesent  a  large 
porticm  of  the  total  quantities  of 
hazardous  wastes  rec»ved  by  - 

cxmunerdal  RCRA  Subtitie  C  hazardcms 
waste  managemmt  facilities.  However. 
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TSDs  are  required  to  develop  a 
significant  amount  of  information 
regarding  the  constituent  composition  of 
certain  characteristic  wastes  to  ensure 
compliance  with  RCRA  requirements 
such  as  the  treatment  standards  for 
underlying  hazardous  constituents.  For 
example,  40  CFR  268.48  requires 
facilities  to  conduct  routine  sampling  to 
ensure  compliance  with  the  treatment 
standards  for  the  listed  hazardous 
constituents.  Despite  the  fact  that 
concentration  data  avaifabie  to  these 
facilities  for  these  wastes  may  be 
variable  in  some  cases,  or  correspond  to 
leachable  fractions  instead  of  total 
concentrations,  EPA  nonetheless 
believes  that  these  data,  along  with 
RCRA  manifests,  waste  profile  reporting 
data,  and  facilities'  knowledge  of  the 
waste  management  processes  they 
operate,  provide  a  substantial  basis  for 
facilities  to  develop  reasonable 
estimates  of  annual  quantities  of  each 
RCRA  hazardous  constituent  contained 
in  these  waste  streams.  Furthermore, 
manufacturers  currently  reporting  to 
TRI  that  operate  on-site  RCRA  Subtitle 
C  hazardous  waste  management 
facilities  have  nearly  a  decade  of 
experience  in  developing  reasonable 
release  estimates  associated  with  these 
processes.  Such  experience,  along  with 
the  actual  TRI  reports  provided  by  these 
facilities  since  1987,  can  be  drawn  on  to 
support  the  endeavor,  hi  addition,  EPA 
has  provided  guidance  to  current 
reporters  in  the  proposed  and  final  rules 
implementing  the  EPCRA  section  313 
reporting  requirements  (52  FR  2115- 
2116,  53  FR  4510-4511)  and  Uie  1995 
Toxic  Chemical  Release  hiventory 
Reporting  Form  R  and  histructions  (EPA 
745-K-96-001)  for  making  threshold 
determinations  on  the  components  of 
mixtures,  which  can  be  applied  to 
wfastes,  even  though  waste  is  not  a 
mixture.  EPA's  guidance  includes  the 
following  scenarios:  (1)  The 
concentration  range  is  known,  (2)  only 
the  upper  bound  concentration  is 
known,  (3)  only  the  lower  boimd 
concentration  is  known,  and  (4)  when 
no  concentration  information  is  known. 

Finally,  many  of  the  currently 
reporting  manufacturers  have  worked 
through  trade  associations  and  other 
cooperative  mechanisms  to  develop 
industry-specific  estimating  procedures 
that  meet  the  EPCRA  section  313 
reporting  requirements  to  provide 
reasonable  release  estimates  based  on 
information  generally  in  the  possession 
of  reporting  facihties.  EPA  believes 
similar  cooperative  endeavors  could  be 
initiated  to  develop  «iinilT  estimating 
procedures  for  commercial  RCRA 
Subtitle  C  hazardous  waste  nnani»o«»n^^»nt 


facilities,  since  the  number  of  such 
facilities  is  relatively  small,  allowing 
most  if  not  all  members  to  participate  in 
the  endeavor. 

Consequently,  EPA  believes  that  the 
combination  of  information  received 
with  waste  transfers  and  information 
developed  by  the  facility  will  enable 
TSD  facilities  to  adequately  determine 
their  compliance  requirements  under 
section  313  and  that  the  additional 
waste  management  information 
anticipated  from  these  facilities  will 
further  the  purposes  of  TRI. 

One  commenter  asserted  that  EPA's 
approach  to  TRI  release  reporting  at 
RCRA  facilities  is  contrary  to  the 
fundamental  goal  of  EPCRA,  because 
communities  will  be  misled  into 
believing  that  all  wastes  placed  in  RCRA 
disposal  units  are  released,  and  "actual" 
releases  from  RCRA  disposal  units  are 
not  to  be  reported  pursuant  to  1995 
Form  R  instructions  and  guidance. 
Specifically,  the  commenter  noted  that 
amounts  placed  in  managed  imits,  such 
as  subtitle  C  landfills,  will  be  reported 
when  they  are  disposed  of,  while  the 
resulting  emissions  such  as  the  amounts 
that  migrate  or  are  emitted  to  air  will 
not  be  reported. 

EPA  does  not  believe  that  the  manner 
in  which  information  will  be  reported 
under  section  313  by  hazardous  waste 
facihties  will  mislead  communities  or 
will  be  contrary  to  the  goals  served  by 
section  313.  Under  section  313,  facilities 
must  report  information  on  amounts  of 
listed  chemicals  in  wastes,  including 
details  regarding  the  environmental 
media  into  whi^  releases  occurred  and 
the  other  measures  that  were  taken  to 
manage  the  wastes  annually.  For 
example,  if  a  hazardous  waste  treatment 
facili^  exceeds  the  activity  threshold 
for  a  toxic  chemical  within  a  given  year 
and  during  that  year  the  entire  amount 
was  disp<Med  in  a  landfill  and  remained 
there,  then  the  facility  would  report  the 
entire  amount  as  being  disposed  in  a 
landfill  and  the  information  would 
appear  as  such.  If  the  facility  exceeded 
an  activity  threshold  for  another  toxic 
chemical  that  may  be  more  volatile,  the 
facility  would  report  the  estimated 
amount  disposed  that  remained  in  the 
lanfifill  as  disposed  in  a  landfill  and  the 
fraction  that  could  be  estimated  to  have 
volatilized  as  released  to  air  during  the 
reporting  period. 

In  order  to  address  industry  concerns. 
EPA  modified  the  Form  R  for  the  1996 
reporting  year  in  an  efibrt  to  avoid 
public  misperception  and  to  promote  a 
better  understanding  of  the  difierences 
among  various  waste  disposal  methods. 
For  additional  detail  regarding  this 
reporting  modification,  refer  to  Unit 
V.F.I,  of  this  preamble.  In  addition,  as 


noted  above,  EPA  will  initiate  a 
stakeholder  process  to  consider  these 
and  other  issues. 

A  number  of  commenters  stated  that 
the  distortion  of  disposal  as  release 
would  focus  public  attention  on  the  end 
of  the  manufacturing  cycle  (treatment 
and  disposal),  when  there  is  virtually 
nothing  that  commercial  RCRA  SubtiUe 
C  hazardous  waste  management 
facilities  can  do  to  minimize  or  reduce 
the  use  of  EPCRA  section  313  toxic 
chemicals,  and  that  EPA  will  have 
missed  the  target  of  encouraging 
reduction  and  minimization  by  shifting 
the  focus  away  from  the  manufactiiring 
cycle  to  the  waste  treatment  component 
which  is  least  able  to  affect  these  goals. 

EPA  fully  supports  source  reduction 
and  waste  minimization  activities.  One 
of  the  benefits  of  mwking  information 
publicly  available  through  TRI,  but 
which  has  been  predominately  limited 
to  sources  within  the  manufacturing 
sector,  has  been  the  ability  to  detect 
shifts  in  amounts  of  waste  directly 
disposed  as  compared  to  amounts  being 
recycled  for  example.  Encouraging 
reductions  of  toxic  chemicals  in  waste 
and  applying  pollution  prevention 
practices,  however,  are  not  the  primary 
purposes  under  which  section  313  was 
established.  Section  313  was  established 
in  order  to  make  publicly  available 
information  regarding  routine  chemical 
releases,  and  the  management  and 
disposition  of  listed  chemicals  within 
local  communities,  for  all  media,  in  one 
location.  By  including  hazardous  waste 
treatment  and  disposal  facilities  in  TRI, 
the  public  will  have  ready  access  to 
more  complete  information  on  the 
management  and  disposition  of  toxic 
chemicals  in  their  communities. 

Several  commenters  proposed  that,  if 
EPA  included  commercial  RCRA 
Subtide  C  hazardous  waste  management 
facilities  imder  section  313.  EPA  shoidd 
delay  reporting  for  their  industry  for  1 
year  and  commence  coverage  on  January 
1, 1998,  in  order  for  them  to  develop 
data  gathering  systems. 

EPA  acknowledges  that  some 
commercial  RCRA  SubtiUe  C  hazardous 
waste  management  facilities  may  want 
to  implement  data  management 
strategies  to  best  comply  with  TRI 
reporting.  However,  the  Agency  believes 
that  such  modifications  will  take 
substantially  less  than  a  year  to 
implement,  and  that  information 
corresponding  to  the  portion  of  the 
reporting  year  during  which  tracking 
modifications  are  beLig  developed  can 
either  be  entered  by  Catties 
subsequent  to  completion  of  the 
modifications  or  extrapofated  for  the 
missing  period  based  on  information 
entered  into  such  systems  for  the 


duration  of  the  reporting  year.  As  noted 
in  Unit  V.D.  of  this  preamble,  EPA  is  not 
requiring  reporting  by  any  of  the  added 
industry  groups  for  the  reporting  year 
1997.  litis  rule  is  effective  December  31. 
1997. 

One  commenter  submitted  a 
statement  that  TRI  does  not  offer  any 
mechanism  to  indicate  beneficial 
destruction  of  a  listed  section  313 
chemical,  and  therefore,  TRI  does  not 
reflect  risk  reduction  provided  by  the 
destruction,  stabilization,  recovery,  or 
other  treatment  of  hazardous  wastes. 

EPA  disagrees  that  TRI  does  not  ofier 
any  mechanism  to  indicate  destruction, 
removal,  or  other  management  of 
EPCRA  section  313  listed  chemicals. 
Facilities  report  in  section  6  of  Form  R 
the  quantities  of  toxic  chemicals 
discharged  to  Publicly  Owned 
Treatinent  Woiks  (POTWs)  (section  6.1) 
or  transfaned  to  other  off-site  locations 
for  further  waste  management  (section 
6.2).  In  section  6.2,  facihties  identify  the 
receiving  waste  management  faciUty, 
the  quantity  of  the  toxic  chemical 
tFansfarred  to  that  facility,  and  the 
specific  type  of  management  practice  to 
be  applied  to  destroy,  treat,  combust  for 
energy  recovery,  recover,  or  stabilize  the 
toxic  chemical  in  wastestreams  (M 
codes).  Facilities  report  in  section  7  of 
Form  R  more  detailed  information 
describing  on-site  energy  recovny  and 
recycling  of  the  toxic  chemicals,  and 
waste  treatment  methods  appUed  to  the 
waste  streams  containing  the  toxic 
chemical.  In  section  8  of  Form  R. 
facilities  report  on  waste  management 
activities  applied  to  the  listed  toxic 
chemical.  Facihties  also  report  in 
section  8  whether  and  which  types  of 
source  reduction  were  implemented  for 
each  reported  toxic  chemical.  EPA 
beUeves  that  the  sum  of  these 
information  items  does  in  fact  provide 
significant  insights  into  the  risk 
reducticm  provided  by  information  on 
methods  used  to  manage  the  listed  Uudc 
chemical  in  waste  streams. 

Additionally.  RCRA  Subtitle  C 
facilities  wdll  be  faced  with  a  unique 
opportunity  to  demonstrate  their 
efficiency  in  reclaiming  a  toxic  chemical 
or  destro3dng  the  toxic  chemical  through 
reporting  under  section  313.  Section  313 
reporting  by  RCRA  subtitle  C  facilities 
wUl  be  besed  on  their  commercial 
treatment  and  disposal  activities  and  the 
amounts  that  they  report  as  released 
will  be  amounts  that  are  released  as  a 
result  of  their  treatment  processes  at 
amounts  that  they  directly  dispose.  A 
facility  with  an  ^cient  treatment 
process  will  report  smaUer  amounts 
disposed  or  otherwise  released  than  a 
facility  with  a  less  efficient  process. 


Some  commenters  stated  that 
expanding  TRI  to  include  commercial 
RCRA  Subtide  C  hazardous  waste 
management  facihties  will  have  the 
effect  of  transferring  the  responsibility 
and  liabihty  for  characterizing 
hazardous  wastes  from  generator  to 
treatment,  storage,  and  disposal 
facilities,  which  is  coimter  to  RCRA 
philosophy  and  inconsistent  with  40 
CFR  Subpart  C  SuppUer  Notification 
Requirements.  Similarly,  anothm 
commenter  stated  that  expanding  TRI  to 
include  commercial  RCRA  SubtiUe  C 
hazardous  waste  management  faciUties 
will  have  the  effsct  of  restructuring  the 
entire  RCRA  waste  characterization 
scheme,  a  concept  that  was  not 
contemplated  or  clearly  proposed  by 
this  nde. 

EPA  disagrees  with  the  commenters 
that  expanding  the  EPCRA  section  313 
facilities  list  to  include  commercial 
RCRA  SubtiUe  C  hazardous  waste 
management  facihties  will  have  either 
the  effect  of  restructuring  the  entire 
RCRA  waste  characterization  scheme  or 
transfiBTting  the  responsibihty  and 
liabihty  f9r  characterizing  huardous 
wastes  from  waste  genraBton  to  TSDs. 
As  noted  in  both  EPA's  proposal  and 
this  preamble,  EPA  beUeves  that  these 
faciUties  will  be  able  to  meet  EPCRA 
section  313  reporting  requirements  by 
determining  whether  thresholds  were 
likely  to  have  been  met  and  to  prepare 
reasonable  estimates  of  annual 
quantities  of  toxic  chemicals  released/ 
disposed,  treated,  recovered,  and 
recycled,  by  using  information  already 
provided  to  them  through  existing 
practices,  along  with  information  they 
develop  for  operational  needs  and  for 
compliance  with  other  regulations. 

While  EPA  anticipates  that  these 
faciUties  wiU  undertake  the 
development  of  estimation  procedtues, 
drawing  on  these  data  to  bridge  the 
difference  between  RCRA  data  resources 
and  EPCRA  section  313  requirements, 
the  Agency  does  not  agree  that  such 
endeavors,  undertaken  by  individual 
faciUties  or  on  a  collabcxative  basis 
among  sevoal  faciUties.  amounts  to  or 
would  have  the  effect  of  restructuring 
the  entire  RCRA  waste  characterization 
scheme. 

RCRA  TSD  facilities  are  required  to 
prepare  waste  analysis  plans  in 
accordance  writh  40  CFR  264.13  or 
265.13  that  estabUsh  procedures  for 
identification  and  charactwization  of 
incoming  wastes.  Data  coUected  by 
TSDs..  as  outlined  in  their  site-specific 
iwaste  analysis  plans,  which  typicaUy 
detail  the  data  needs  for  initial  waste 
profiles,  in  concert  vrith  shipment- 
specific  information  in  the  waste 
manifest,  are  believed  to  be  sufficient  to 


meet  the  EPCRA  section  313  reporting 
requirements.  No  new  RCRA  waste 
characterization  requirements  are  being 
established  in  this  rulemaking. 
Similarly,  EPA  does  not  beUeve  that 
summarizing  these  data  at  the  chemical 
level  by  a  receiving  faciUty  for  TRI 
reporting  purposes  wiU  alter  the 
liabiUties  imposed  by  RCRA,  CERCLA, 
and  other  environmental  statutes,  which 
require  the  generators  of  hazardous 
waste  to  properly  manage  and  identify 
their  wastes. 

One  commenter  proposed  that  EPA 
establish  a  higher  repenting  threshold  of 
50,000  pounds  for  amounts  injected  into 
undeigrotuid  wells,  because  the  wastes 
injected  are  relatively  dilute,  compared 
to  other  waste  streams.  The  commenter 
described  wastes  injected  as  typicaUy 
composed  of  90  to  95  percent  water 
with  the  remainder  composed  of  soluble 
inorganic  and  dissolved  organic 
fractions. 

EPA  would  like  to  clarify  that 
amounts  considered  toward  thresholds 
are  besed  on  the  amount  of  the  listed 
toxic  chemical  and  not  the  volume  of 
the  waste  stream.  Therefore,  in  the  case 
described  by  the  commenter,  only  the 
toxic  chemical  fraction  of  the  waste 
would  be  evaluated  for  each 
individuaUy  listed  chemical,  and 
reporting  would  be  limited  to  the 
amounts  of  each  chemical  that  exceeds 
threshold  quantities. 

Another  commenter  suggested  that 
generaton  of  hazardous  wastes  be 
required  to  send  to  RCRA  SubtiUe  C 
treatment  and  disposal  faciUties, 
information  on  qiiantities  of  section  313 
listed  chemicals  contained  in  wastes. 

SuppUer  notification  requirements  are 
not  being  ammded  by  this  rulemaking. 
SuppUer  notification  appUes  to 
rhwmiraU  contained  in  mixtures  or 
trade  name  products.  40  CFR  372.45. 
EPA  does  not  consider  wastes  to  be 
"mixtures  at  trade  name  products."  In 
addition,  EPA  does  not  beUeve  that 
suppUer  notification  is  necessary  for 
newly  listed  industry  groups  to  be  able 
to  reasonably  comply  writh  EPCRA 
section  313  reporting  requirements  and 
provide  information  of  sufficient 
quaUty.  For  this  rulemaking,  EPA 
selected  industry  groups  that  the 
Agency  beUeves  currenUy  possess 
adequate  information  to  report  imder 
section  313.  As  stated  throughout  this 
preamble,  EPA  beUeves  that  existing 
information  provided  to  these  faciUties 
through  RCRA  manifests,  reporting 
requirements  and  faciUty  practices, 
talDBU  together  with  faciUties'  knowledge 
of  the  waste  management  processes  they 
operate,  provide  a  sufficient  basis  for 
them  to  develop  reasonable  estimates 
Cor  section  313  reporting.  Accordingly, 
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EPA  sees  no  reason  at  this  time  to 
extend  supplier  notification 
requirements  to  the  generators  that 
transfer  hazardous  wastes  to  these 
facihties. 

One  comment  submitted  by  an 
industry  representative  stated  that  they 
were  concerned  that  EPA  is  excluding 
Municipal  Solid  Waste  Landfills  and 
POTWs  from  reporting  to  TRl,  even 
though  these  facilities  many  manage 
significant  quantities  (A  EPCRA  section 
313  toxic  chemicals.  The  commenter 
stated  that,  imlike  deep  well  injection 
{acilities,  these  types  of  facilities  emit 
EPCRA  section  313  toxic  chemicals 
which  present  high  risks  to  siuface  and 
ground  waters,  about  which  EPA  has  the 
duty  to  notify  the  public. 

As  stated  in  the  proposed  rule,  other 
sections  of  this  preamble,  and  in  the 
Response  to  Ckymments  document  (Ref. 
15),  EPA  chose  for  a  number  of  reasons 
to  defer  considering  whether  to  add 
several  other  industries  in  this  action.  In 
electing  not  to  exercise  its  authority  to 
extend  the  EPCRA  section  313  reporting 
requirements  to  Municipal  Solid  Waste 
Landfills  and  POTWs  in  this  action, 
EPA  has  not  made  a  determination  that 
these  industry  segments  should  not  be 
included  in  the  section  313  facilities 
list  EPA  will  consider  comments 
received  during  this  action  regarding 
these  and  other  industries  not  included 
in  today's  action  at  a  future  date. 

One  commenter  suggested  that  EPA 
exclude  RCRA  facilities  that  no  longer 
accept  oCf-site  hazardous  wastes  and 
have  notified  the  lead  RCRA  agency  of 
their  intention  to  close.  The  conunenter 
noted  that  the  RCRA  closure  process 
provides  adequate  public  notification 
opportunities  and  comment  on  activities 
conducted  at  the  facility. 

EPA  does  not  believe  that  a  specific 
exemption  should  be  granted  for 
facilities  that  are  closing.  Facilities  that 
are  no  longer  receiving  waste  far 
treatment  or  disposal  are  potentially  no 
longer  subject  to  the  EPCRA  section  313 
reporting  requirements.  If  no  threshold 
activities  are  conducted  within  a 
reporting  jrear,  then  no  reporting  is 
required. 

6.  Petroleum  bulk  terminals  and 
stations.  EPA  is  adding  to  the  list  of 
industry  groups  covered  imder  EPCRA 
section  313  SIC  code  5171,  bulk 
petroleiun  stations  and  terminals.  The 
major  issues  raised  in  comments 
regarding  this  industry  are  addressed 
below.  Ckeater  detail  can  be  found  in 
the  Response  to  Comments  doounent 
(Ref.  15).  General  issues  raised  by 
commenters  are  addressed  in  separate 
sections  of  this  preamble. 

Two  commenters  claim  that  EPA  has 
not  provided  factual  or  scientific 


justification  for  including  SIC  code 
5171.  One  commenter  noted  that  the 
proposal  spends  less  than  one  page 
discussing  their  industry. 

EPA  disagrees  with  the  commenters. 
The  Agency  has  provided  factual  and 
scientific  justification  for  including 
facilities  operating  within  SIC  code 
5171.  The  discussion  provided  in  the 
preamble  to  the  proponed  rule  was 
intentionally  brief  and  limited  to 
providing  a  summary  of  EPA's  findings 
for  each  industry  group.  However.  EPA 
cited  and  has  made  available  several 
support  documents  that  describe  in 
detail  information  relating  to  bulk 
petroleiun  facilities,  and  facilities 
identified  in  each  of  the  other  industry 
groups  being  added.  These  support 
dociunents  include  industry  profiles 
(Refs.  6-10  in  the  proposed  nile  and 
Refs.  5-7  and  18  in  the  final  rule),  which 
provide  descriptions  of  activities  mthin 
the  industries,  and  the  Economic 
Analysis  (Refs.  11  and  12)  which 
provides  statistical  and  market 
information  on  the  particular  industry 
as  a  whole,  as  well  as  projections  of 
estimated  impacts  for  each  industry 
group  anticipated  as  a  result  of  this 
rulemaking. 

Many  commenters  state  that  bulk 
petroleum  plants  and  terminals  provide 
diffarent  functions  which  involve 
different  practices,  and  are  difilarent 
types  of  facilities  that  should  not  be 
considered  equivalent.  Many  argue  that 
the  SIC  code  5171  industry 
classification  covers  types  of  fiKnlities 
with  unique  difiiarences  and  that  EPA's 
action  does  not  adequately  address 
these  difiierences.  Many  commenters 
stated  that  for  this  regulation,  "one  size 
does  not  fit  all."  Most  of  the  comments 
from  smaller  companies  state  that 
implementing  this  action  will  put  them 
at  an  economic  disadvantage  as 
compared  to  larger  facilities  such  as 
many  bulk  termhials.  Another 
commenter  provides  sales  information 
supporting  the  point  that  terminals  have 
much  greater  throughput  quantities 
which  allow  them  to  spread  costs  over 
much  larger  profits.  Many  of  these 
commenters  and  others  claim  to  be 
classified  as  "small"  according  to  the 
Small  Business  Administration  (SBA) 
definition  and  add  that  if  this  action 
goes  into  effiact  as  proposed,  many 
companies  will  be  forced  out  of 
business,  prices  will  increase,  and,  in 
some  cases,  a  gap  in  the  market  may  be 
created  HmiHng  options  for  their  present 
customers. 

EPA  does  not  believe  that  the 
distinctions  within  the  petroletmi 
distribution  industry  the  commenters 
raise  are  sufficiently  relevant  to  the 
purposes  of  EPCRA  section  313  to 


tvarrant  a  division  among  facilities 
within  SIC  code  5171  for  purposes  of 
EPCRA  section  313  reporting.  While 
EPA  recognizes  that  a  substantial  range 
in  facility  size  and  in  the  quantity  of 
product  managed  exist  within  SIC  code 
5171,  EPA  believes  that  bulk  terminals 
and  bulk  plants  manage  similar 
mixtures  containing  EPCRA  section  313 
chemicals,  often  manage  these 
chemicals  in  a  similar  manner,  and  that 
each  may  reasonably  be  anticipated  to 
provide  information  that  will 
appreciably  further  the  purposes  of 
EPCRA  section  313.  In  other  words, 
both  bulk  terminals  and  bulk  plants 
meet  the  statutory  standard  for  listing. 

In  addition.  EPA  believes  that  existing 
thresholds  associated  with  EPCRA 
section  313,  such  as  the  employee 
threshold,  will  reduce  the  regufatory 
burden  substantially  for  small 
companies  within  this  industry.  These 
thresholds  have  reduced  the  burden  for 
the  manufact\iring  industry.  EPA  also 
recognizes  that  existing  exemptions  will 
reduce  the  reporting  burden;  for 
example,  fuels  that  do  not  contain 
EPCRA  section  313  toxic  chemicals 
above  de  minimis  concentrations  will 
not  be  counted  towards  activity 
thresholds.  Thus,  for  facilities  operating 
within  SIC  code  5171.  EPA  believes  that 
existing  thresholds  or  exemptions  such 
as  the  de  minimis  exemption  will  serve 
to  significantly  reduce  overall  burden, 
and  inherently  recognize  the  differences 
in  facility  sizes  and  products  manased. 

A  number  of  commenters  assert  uat 
the  Agency  has  inadvertently  and 
unintentionally  included  small 
petroleum  bulk  plants  in  the  proposed 
expansion.  These  commenters  state  that 
EPA  incorrectly  assumed  marketers 
with  small  bulk  plants  would  be 
classified  as  SIC  code  5172.  despite  the 
fact  that  all  marketers  with  any  size  bulk 
plants  are  classified  as  SIC  code  5171 
not  SIC  code  5172.  Furthermore,  they 
note  that  EPA's  economic  analysis 
erroneously  refsrs  to  "bulk  plants"  as  a 
synonym  for  SIC  code  5172.  They 
further  state  that  imless  this  mistake  is 
corrected.  EPA's  action  will  resiilt  in  a 
disproportionately  large  economic 
impact  on  small  marketers.  Similar 
comments  were  submitted  by  the 
Petroleum  Transportation  and  Storage 
Association  CPTSA)  which  state  that 
they  believe  EPA  intended  to  capture 
only  larger  bulk  plants  and  terminals 
with  average  product  throughput 
amounts  of  36.5  million  gallons  as 
compared  to  facilities  with  t]rpical 
Ti filial  throughputs  of  5  to  6  million 
gallons  as  evidenced  by  EPA  support 
documents  and  EPA  discussions.  PTSA 
further  states  that  they  believe  the 
Agency  intended  this  rulemaking  to  be 


much  less  expensive  than  it  has  the 
potential  of  hNsing.  and  that  the  Agency 
has  not  adequately  considered  the 
impact  of  the  rule  as  currently  written, 
in  part,  because  EPA's  economic 
analysis  mistakenly  classified  7,000 
bulk  plants  in  5172.  which  actually 
operate  within  SIC  code  5171.  Their 
comments  also  mention  that  small  btilk 
plants  are  very  similar  to  facilities  that 
operate  in  SIC  code  5172,  which  were 
specifically  exempted.  They  state  that 
bulk  plants  operating  in  SIC  code  5171 
and  facilities  operating  in  SIC  code  5172 
share  many  regufatory  interests  and 
their  primary  distinction  is  that 
facilities  in  SIC  code  5172  have  access 
to  terminals  and  do  not  need  to  have  on- 
site  storage  capacities. 

The  proposed  rule  (see  61  FR  33587) 
clearly  specified  the  addition  of  SIC 
code  5171,  and  included  an  industry 
description  based  on  the  SIC  code 
classification,  which  includes  both 
petroleiun  bulk  plants  and  terminals. 
While  some  portions  of  EPA's  economic 
analysis  mistakenly  fabeled  certain 
facilities  as  operatiiag  in  SIC  code  5172. 
the  information  used  to  estimate  costs 
and  economic  impacts  on  the  industry 
was  based  on  facilities  classified  as  SIC 
code  5171.  EPA's  analysis  did  not 
consider  the  7,000  facilities  identified 
by  the  commenter  in  estimating  the 
costs  and  economic  impacts  on  5171. 
because  their  storage  capacities  are 
below  10,000  gallons  and  thus  these 
facilities  are  properly  classified  as  5172. 
or  because  the  facilities,  even  though 
they  are  properly  classified  as  5171,  fall 
below  the  10  fidl-time  employee 
threshold.  Therefore.  EPA's  analysis 
included  those  bulk  plants  that  are 
properly  classified  in  SIC  code  5171  and 
that  are  expected  to  report. 
Consequently,  EPA  believes  that  its 
economic  analysis  accurately  calcufated 
the  burden  of  reporting  for  this  industry 
group. 

EPA  would  also  like  to  clarify  that  SIC 
code  5172  was  not  "specifically 
exempted"  bom  reporting  to  IKI. 
Rather.  EPA  defarred  further 
consideration  of  this  industry  prior  to 
the  proposal  for  reasons  identified  as 
"Additional  Considerations."  which 
were  discussed  in  the  proposed  rule  (see 
61  FR  33588)  and  in  the  Development  of 
SIC  Code  Candidates:  Screening 
Document  (Ref.  10). 

Two  conunenten  stated  that  EPA 
should  have  also  included  SIC  code 
5172  in  this  action.  These  commenters 
state  that  facilities  in  SIC  code  5172, 
which  they  refer  to  as  "fixed  based 
operators."  provide  services  to  many 
major  airports,  among  other  locations. 
Commenters  state  that  these  facilities 
are  responsible  for  10  to  20  percent  of 


the  releases  of  ethylene  glycol,  and  that 
by  not  listing  this  industry  group,  EPA 
has  missed  an  opportunity  to  capture  a 
soiuce  of  large  releases.  Inese 
commenten  also  state  that  the 
distinctions  between  the  SK^  codes  5171 
and  5172  classifications  are  not  that 
clear  and  by  not  including  both,  EPA 
creates  an  incentive  for  facilities 
formally  classified  in  SIC  code  5171  to 
reclassify  themselves  into  SIC  code 
5172.  These  commenters  note  that 
EPA's  proposed  rule  states  that  facilities 
in  SIC  code  5172  "may  be  adversely 
affected  at  a  substantially  high  rate"  but 
request  that  EPA  explain  how  these 
facilities  would  be  adversely  afiiacted. 

EPA  believes  that  the  distinctions 
between  establishments  classified  in  SIC 
code  5171  and  those  classified  in  5172 
based  on  the  Bureau  of  the  Census'  1992 
Industry  and  Product  Classification 
Manual  are  adeqiurte  for  the  purposes  of 
designating  industry  groups  to  report 
under  section  313  (Ref.  8).  Petroleum 
wholesale  facilities  are  assigned  to 
either  SIC  code  5171  or  5172  based  on 
their  storage  capacity,  which  is 
numerically  defined.  EPA  believes  this 
is  a  clear  distinction. 

EPA  disagrees  that  its  dfscision  to 
defer  further  consideration  of  5172  was 
based  on  a  finding  that  these  facilities 
"may  be  adversely  affacted  at  a 
substantially  high  rate."  As  noted  in  the 
proposal.  EPA's  preliminary  analysis 
indicated  that,  due  to  existing 
thresholds  and  exemptions,  "the 
projected  value  of  reporting  for  these 
industry  groups  is  questionable."  (see 
61  FR  33592)  In  addition,  EPA's 
preliminary  analysis  identified  facilities 
in  SIC  code  5172  as  possibly  having  "a 
disproportionately  large  economic 
impact  if  EPCRA  section  313  reporting 
requirements  were  extended  to  their 
industry."  (see  61  FR  33592)  This 
finding  is  based  on  a  projected  estimate 
of  the  anticipated  cost  to  comply  with 
this  rule  refative  to  the  gross  sales.  This 
finding  is  not  an  absolute 
determination,  but  was  a  consideration 
in  EPA's  screening  process  that  was 
taken  into  account  in  EPA's  decision  to 
defer  SIC  code  5172  for  further 
consideration  in  this  rulemaking. 

Several  commenters  state  that  many 
facilities  within  SIC  code  5171  do  not 
perform  mixing  or  blending  activities. 
They  state  that  storage  and  simple 
reoistribution  should  not  be  included  in 
the  processing  activities  for  threshold 
calodations.  Several  of  these 
commenters  argue  that  this  activity  is 
analogous  to  "transportation  or  storage 
incidental  to  transportation"  which  is 
exempt  under  section  313.  Some  claim 
that  no  distinction  should  be  made 
simply  because  a  terminal  takes 


possession  of  the  product  it  receives, 
and  note  that  simply  taking  possession 
of  the  product  does  not  increase  the 
possibility  of  releases.  Another 
conmienter  suggests  that  all  transport 
and  storage  incidental  to  transport  of 
their  product  shoiild  not  be  subject  to 
EPCRA  section  313  reporting  or 
threshold  calcufations  based  on  the 
EPCRA  section  327  transportation 
exemption.  Based  on  their  interpretation 
of  this  exemption,  they  contend  that 
most  of  the  activities  occurring  at  bulk 
plants  would  not  be  covered,  and 
therefore,  these  facilities  do  not  meet 
EPA's  "activity  factor"  used  to  select 
industries. 

Section  327  of  EPCRA  establishes  an 
exemption  for  activities  involving  the 
transportation  and  storage  incidental  to 
transportation  of  listed  chemicals  for 
purposes  of  section  313  requirements. 
For  the  purposes  of  EPCRA  section  313, 
this  exemption  applies  to  chemicals 
under  active  shipping.  EPCRA  section 
313  toxic  chemicals  that  are  in  transit 
and  held  temporarily  at  facilities  that  do 
not  take  formal  possession  or  ownership 
of  these  chemicals  are  considered  under 
"active  shipping"  and  are  exempt  from 
the  EPCRA  section  313  reporting 
requirements.  When  the  receiving 
facdlity  takes  possession  and  ownenhip 
of  matnials.  these  materials  are  no 
longer  under  active  shipping  and,  in 
terms  of  the  EPCRA  section  313 
requirements,  potentially  subject  to 
reporting.  EPA  has  determined  that  the 
facilities  operating  within  SIC  code 
5171  generaUy  take  possession  and 
ownership  of  the  chemicals  that  they 
manage,  diat  these  chemicals  are  not 
under  active  shipping,  and  therefore, 
not  eligible  for  the  exemption 
established  under  section  327  (Rel  12). 
The  commentere  have  provided  no 
information  to  convince  EPA  to  amend 
the  information  and  conclusions  in 
EPA's  Economic  Analysis  (Re£  12). 

Additionally,  the  EPCRA  section  313 
statutory  "processing"  definition  is 
explicit  in  terms  of  what  it  includes. 
EPA  vrould  like  to  clarify  that  amounts 
of  listed  EPCRA  section  313  toxic 
chemicals  retained  in  storage  are  not 
counted  toward  activity  thresholds, 
such  as  "processing."  However,  when 
these  amounts  are  transferred,  such  as 
from  a  bulk  storage  unit  to  a  truck,  for 
further  distribution  in  commerce,  the 
amounts  of  listed  EPCRA  section  313 
toxic  rhwmiraU  must  be  considered 
toward  the  "processing"  threshold 
because  this  is  considered  repackaging 
of  the  EPCRA  section  313  toxic 
rli«miir«l«  This  interpretation  is 
consistmt  with  EPA's  guidance  as  it  has 
pertained  to  the  manufacturing  sector. 
Question  149  of  the  most  recent    , 
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Question  and  Answer  document 
developed  for  the  TRI  program  includes 
the  following  discussion:  ". .  .the 
facility  loads  other  tanker  trucks  with 
gasoline  which  distribute  the  gasoline  to 
service  stations.  .  .are  the  chemicals  in 
the  gasoline  processed."  EPA's  response 
was:  "(slince  the  facility  repackages  the 
gasoline  by  transferring  it  between 
trucks  and  bulk  storage  containers  for 
further  distribution  in  commerce,  the 
fiacility  is  processing  the  toxic  chemicals 
in  the  gasoline."  (Ref.  17).  Activities 
being  conducted  by  facilities  operating 
witfain  SIC  code  5171  are  directly 
analogous  to  those  previously 
interpreted  for  facilities  tvithin  the 
manufacturing  sector  who  have  reported 
on  like  activities. 

Several  commenters  state  that  their 
industry  is  substantially  regulated  under 
other  environmental  statutes,  which 
removes  the  need  for  the  bulk  petroleum 
distribution  industry  to  be  included 
under  this  action.  Some  of  the  existing 
statutory  and  regulatory  provisions  cited 
mclude  CAA  Title  V,  the  National 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  for  Source  Category; 
gasoline  distribution,  and  the  Marine 
Vapor  Recovery  Program;  EPCRA 
sections  311  and  312;  the  Oil  Pollution 
Prevention  Act;  and  40  CFR  part  112. 
These  commenters  state  that  routine 
reporting  and  inspection  requirements 
under  these  statutes  make  EPCRA 
section  313  reporting  by  their  industry 
uimecessary  and  would  result  in 
duplicative  reporting. 

While  bulk  petroleum  distribution 
focilities  are  regulated  under  several 
existing  environmental  regulations.  EPA 
does  not  believe  that  current  regulations 
satisfy  the  objectives  sought  by 
inclusion  of  facilities  under  EPCRA 
section  313.  A  comparison  between 
existing  regulations  and  the  EPCRA 
section  313  reporting  requirements  was 
prepared  in  support  of  the  proposed 
rule  and  is  discussed  in  Unit  V.Ll.  of 
this  preamble.  EPA  believes  that  these 
findings  confirm  that  similar 
information  is  not  provided  by  other 
requirements,  so  that  the  extension  of 
section  313  reporting  requirements  to 
this  industry  is  not  duplicative. 
Additionally,  as  discussed  in  Unit  VA. 
of  this  preamble.  Congress  was  well 
aware  of  the  existing  requirements  that 
collect  a  variety  of  information  and,  in 
enacting  EPCRA  section  313, 
determined  that  there  was  a  need  to 
provide  a  single  source  of  readily 
available  information  regarding 
chemicals  entering  all  environmental 
media. 

Commenters  from  the  bulk  petroleum 
distribution  companies  suggest  a  variety 
of  alternatives  to  standard  EPCRA 


section  313  reporting  requirements. 
These  alternatives  range  from  adopting 
definitions  used  under  existing 
regulations  issued  pursuant  to  other 
environmental  statutes,  to  modifying 
reporting  definitions  under  section  313. 
Each  of  these  alternatives,  if 
implemented,  would  exempt  a  portion 
of  the  faciUties  operating  within  SIC 
code  5171.  The  most  commonly 
suggested  alternative  to  EPA's  proposed 
action  is  for  EPA  to  establish  a  storage 
capacity  exemption.  Most  of  the 
conunenters  proposed  that  facilities 
with  storage  capacities  of  less  than 
150,000  gallons  be  excluded  while 
others  suggested  the  Agency  consider 
200,000  gallons  as  a  cut-off.  Several 
other  commenters  suggested  that  if  a 
storage  capacity  exemption  were  not 
acceptable,  then  the  Agency  should 
consider  a  throughput  exemption  in 
order  to  provide  regulatory  relief  to 
smaller  facilities  that  handle  "smaller" 
bulk  quantities. 

EPA  does  not  believe  that  a  storage 
capacity  qualifier  is  suitable  for 
adoption  by  the  TRI  program  at  this 
time.  The  amounts  suggested  by 
commenters  potentially  equate  to  very 
large  amoimts  of  product  throughput, 
which  EPA  believes  would  deprive  the 
public  of  useful  information  that  is  not 
currently  available.  While  a  large 
portion  of  the  facilities  operating  in  this 
industry  primarily  perform  simple 
product  transfers,  and  amounts 
processed  greatly  influence  the  quantity 
of  releases  or  toxic  chemicals  in  wastes 
which  result.  EPA  believes  that  existing 
thresholds  and  exemptions  wrill 
adequately  serve  to  remove  a  substantial 
number  of  smaller  facilities.  Based  on 
EPA's  economic  analysis,  10,292 
facihties  have  been  identified  as  being 
classified  in  SIC  code  5171.  With  the 
application  of  existing  thresholds,  EPA 
estimates  that  3,842  will  meet  reporting 
requirements.  Therefore  the  existing 
thresholds  are  anticipated  to  exempt 
approximately  62  percent  of  those 
facdlities  classified  within  SIC  code 
5171.  which  EPA  believes  provides 
substantial  biuden  reductions  (Ref.  12). 

Several  commenters  requested  that 
EPA  adopt  the  definition  of  bulk 
gasoline  terminals  used  under  certain 
CAA  regulations  and  thereby  exempt  all 
bulk  pluits.  or  consider  either  a 
throughput  level  or  combination  of  the 
two  in  this  rule.  These  commenters 
support  any  of  these  alternatives  over 
listing  the  entire  4-digit  SIC  code  of 
5171  and  argue  that  this  would 
effectively  exempt  most  if  not  all  bulk 
plants  and  could  be  structured  to 
remove  any  small  business  issues. 

Certain  CAA  regulations  only  apply  to 
bulk  gasoline  terminals.  For  example. 


under  the  New  Source  Performance 
Standards  (NSPS)  for  gasoline 
distribution,  these  are  defined  as 
establishments  that  receive  petroleum 
via  ship,  barge,  or  pipeline  in  amounts 
equal  to  or  greater  than  20,000  gallons 
per  day.  TUs  definition  may  eSsctively 
exclude  all  petroleum  bulk  plants, 
regardless  of  the  product  throughput 
they  manage.  However,  contrary  to  the 
commenter's  implication,  the  CAA 
definitions  do  not  equate  to  a 
determination  that  emissions  from  bulk 
plants  are  insignificanL  Nor  are  bulk 
plants  exempt  from  all  CAA  provisions; 
for  example,  bulk  plants  may  still  be 
covered  by  various  State 
Implementation  Plans  (SIPs).  Further, 
EPA  believes  that  exemption  imder  the 
CAA  provides  additional  justification 
for  the  addition  of  SIC  code  5171.  One 
of  the  purposes  of  EPCRA  section  313  is 
to  monitor  the  success  of  existing 
envirtmmental  regulations,  and  by 
gathering  TRI  data  on  emissions  from 
bulk  plants  EPA  could  evaluate,  for 
example,  whether  CAA  regulation  may 
be  warranted  for  some  bulk  plants  tmder 
section  112(k),  which  makes  special 
provision  for  urban  air  toxics. 

In  addition,  EPA  believes  that  the 
purposes  served  by  the  CAA  and 
implementing  regulations  are  unique 
and  different  from  those  associated  with 
EPCRA  section  313.  While  the 
distinctions  between  petroleum  bulk 
terminals  and  plants  may  be  appropriate 
for  regulatory  requirements  under  the 
CAA,  EPA  believes  that  existing 
thresholds  both  for  activities  and 
employee  size  provide  adequate 
regulatory  relief  appropriate  for 
fulfilling  the  objectives  of  section  313. 

Several  commenters  describe 
operations  at  typical  bulk  plants  as 
having  relatively  few  employees 
physically  located  at  the  ^ility  on  a 
^egular  basis.  Some  of  these  commenters 
noted  that  delivery  persoimel,  who  are 
infrequently  physically  at  the  facility, 
will  cause  many  facilities  to  exceed  the 
employee  threshold  and  thereby  be 
subject  to  reporting.  These  commenters 
suggested  that,  as  a  result,  facilities  may 
decide  to  no  longer  employ  these 
personnel,  but  to  use  contracted 
services,  which  must  be  an  imintended 
result  of  this  rulemaking.  Similar 
comments  were  submitted  by  another 
commenter  which  stated  that  due  to  the 
low  numbers  of  employees  at  many 
petroleum  marketing  terminals,  and  the 
aimual  application  of  reporting 
requirements,  many  facilities  will 
"teeter"  on  the  brink  of  coverage  in  any 
given  year.  This  will  cause  many 
facilities  to  engage  in  full-blown 
recordkeeping  and  track  their  activities 
over  the  course  of  the  year,  even  though 


they  may  not  be  required  to  report  With 
the  exception  of  actually  filling  out 
Form  Rs.  which  the  commenter  stated  is 
a  minor  component,  the  btuden  on  the 
facility  will  be  the  same  whether  or  not 
it  is  covered.  Likewise,  with  the  aimual 
fluctuations  likely  to  occur,  trend 
analysis  will  not  be  possible,  which  will 
affect  industry  comparisons  and  TRI 
overall. 

EPA  has  received  similar  requests  to 
make  distinctions  among  employees  in 
order  to  increase  the  effect  of  this 
statutory  exemption  for  their  industry. 
EPA  beUeves  that  the  employee 
threshold  established  by  Congress 
serves  the  purposes  of  EPCRA  section 
313.  For  purposes  of  section  313, 
facilities  wim  fewer  than  10  "fiill-time" 
employee  equivalents  are  not  subject  to 
any  of  the  EPCRA  section  313  reporting 
requirements.  For  purposes  of  section 
313,  a  full-time  employee  is  defined  as 
2,000  work  hours  per  year  and  the 
employee  threshold  is  based  on  the  total 
niunba  of  work  hours  expended  per 
year.  In  order  to  determine  the  ntunber 
of  full-time  employees  working  at  a 
facility,  all  hours  worked  by  all 
employees  during  the  calendar  year, 
including  contract  employees  and  sales 
and  support  staff  working  at  the  facility, 
are  totaled.  The  total  number  of  hours 
worked  during  a  calendar  year  is  then 
divided  by  the  "fiill-time"  employee 
number  of  2,000  and  if  the  result  is  10 
or  greater,  then  the  facility  has  exceeded 
the  employee  threshold  under  section 
313.  The  application  of  the  employee 
threshold  to  personnel  based  at  the 
facility  applies  a  relatively  consistent 
degree  of  equity  in  reporting.  Even 
though  this  threshold  may  exclude  some 
facilities  who  manage  and  release 
significantly  larger  amounts  with  fawer 
employees,  EPA  is  not  at  this  time 
aware  of  another  mwrhnnism  that  can  be 
implemented  fairly  across  the  program. 
At  this  time,  EPA  believes  that  a 
modification  to  this  threshold,  such  as 
an  exclusion  for  delivery  operators  at 
"non-process"  related  steff,  wotild 
potentially  lead  to  greater  inequalities  in 
how  reporting  requirements  are  applied. 

The  comment  raising  issues  with 
facilities  within  the  petroleum 
distribution  industry  that  have 
employee  niunbers  that  fluctuate  above 
and  below  the  section  313  threshold, 
describes  a  situation  that  also  exists 
within  the  manufacturing  industry  and 
that  has  afiiBcted  their  obligations  under 
the  EPCRA  section  313  reporting 
requirements  since  the  TRI  program  has 
been  in  place.  While  it  may  be  the  case 
that  the  petroleum  distribution  industry 
is  particularly  subject  to  employee 
fluctuations,  it  may  also  be  true  that 
their  product  and  customer 


requirements  are  more  consistent  than 
other  indtistries  and  therefore,  they  may 
be  better  equipped  to  predict  annual 
activities. 

Another  commenter  states  that  if  EPA 
decides  to  include  petroleiun  bulk 
terminals  and  stations  in  the  final  rule, 
the  Agency  should  modify  the  reporting 
frequency,  so  that  after  their  initial 
report,  facilities  in  SIC  code  5171  would 
only  be  required  to  report  whenever  a 
predetermhied  threshold,  such  as 
change  in  storage  capacity,  loading 
activities,  or  types  of  chemicals  huidled 
is  triggered.  This  would  achieve  the 
intent  of  the  TRI  program,  while 
minimiring  the  burden  imposed  upon 
the  reporting  facilities  and  the  state  and 
federal  offices  that  process  these  reports. 
Another  commenter  described  the 
releases  from  petroleum  bulk  stations  as 
being  consistent  fix>m  year-to-year  and 
therefore,  if  EPA  must  have  SIC  code 
5171  facilities  report  to  TRI.  it  should 
require  a  one-time  filing  by  such 
facilities  with  an  obligation  to  amend 
that  filing  if  there  is  a  significant  change 
at  a  facility. 

EPCRA  section  313(i)  provides  EPA 
with  limited  authority  to  modify  the 
reporting  frequency  and  requires  EPA  to 
follow  a  complex  administrative 
procedure  to  do  so.  To  modify  the 
reporting  frequency,  EPA  must  first 
notify  Congress  and  then  delay 
initiating  the  rulemaking  for  at  least  12 
months.  In  addition,  EPA  must  make  a 
specific  finding;  EPCRA  section 
313(i)(2)  requires  EPA  to: 

(A)  make  a  finding  that  the  modification  is 
consistent  with  the  provisions  of  subsection 
(h)  of  [section  313]  based  on- 

(i)  experience  from  previously  submitted 
toxic  nhmnical  release  Coims, 

(ii)  detenninations  mode  under  paragraph 
(3). 

EPA  believes  that  the  determinations  it 
currently  could  make  pursuant  to 
paragraph  (3)  would  not  support  a 
modification,  because  the  Agency  does 
not  have  sufficient  information  to  make 
the  necessary  findings  in  paragraph  (3). 
Specifically,  paragraph  3(B)  provides 
that  EPA  must  determine: 

the  extent  to  which  inCmnation  is  (i) 
readily  available  to  potential  users  from  other 
sources,  such  as  State  reporting  programs, 
and  (ii)  provided  to  the  Admiidstrator  imder 
another  Federal  law  or  through  as  State 
program. 

As  EPA  has  noted  elsewhere  in  this 
preamble.  EPA  does  not  believe  diat 
equivalent  information  is  publicly 
available  in  the  same  manner  as  TRI 
data.  Nor  is  it  clear  that  EPA  would 
have  sufficient  information  to  make  the 
necessary  finding*  pursuant  to  EPCRA 
section  313(i)(3)(A)  and  (C)  because 


these  facilities  have  not  reported  to  TRI 
in  the  past.  Thus,  EPA  could  not  adopt 
the  commenter's  suggestion  for 
purposes  of  this  rulemaking. 

Moreovra.  even  if  EPA  could  adopt 
the  commenter's  suggestion  in  this 
rulemaking,  EPA  would  not  While 
some  commenters  have  described 
activities  within  the  bulk  petroleiun'' 
distribution  industry  as  being  consistent 
from  year-to-year.  EPA  has  received 
other  comments  stating  that  many 
changes  have  occurred  within  this 
industry  in  terms  of  both  the  chemical 
composition  of  some  products  and  some 
management  practices.  EPA  believes 
that  while  some  facilities  in  the  bulk 
petroleum  industry  have  operations  that 
are  reasonabfy  consistent  others  may 
not  EPA  also  believes  that  the  same 
situation  exists  within  the 
manufacturing  sector,  aldiou^  perhaps 
to  a  lesser  extent  EPA  recognizes  that 
one  of  the  benefits  of  TRI  information  is 
its  aimual  collection  of  information 
which  allows  interested  parties  to 
access  and  evaluate  )rear-to-year 
fluctuations  by  facilities  or  industry 
groups.  EPA  bislieves  that  to  provide 
this  benefit,  aimual  reporting  of 
information  is  generally  necessary. 
Further,  EPA  believes  that  while 
activities  may  be  relatively  standard 
throughout  an  industry,  and  for  a 
particular  facility,  repeated  routinely,  it 
is  fairly  rare  for  amounts  of  chemic^ 
or  products  not  to  change.  EPA  also 
does  not  believe  that  most  facilities 
would  desire  that  data  from  a  previous 
year  be  applied  to  a  facility's  report  for. 
another  year  withotit  prior  review  by  the 
facility.  EPA  also  believes  that  refatively 
consistent  operations  would  reduce  the 
burden  on  facility's  annual  calculations 
in  meeting  reporting  requirements 
under  section  313.  Therefore.  EPA 
believes  that,  at  this  time,  the  best  and 
most  accurate  means  of  providing  TRI 
data  is  to  require  each  facility  in  this 
industry  Sector  to  submit  that 
information  themselves  annually. 

Other  commenters  made  variotis 
statements  regarding  the  benefits 
derived  from  the  reporting  anticipated 
from  the  bulk  petroleum  industry.  Many 
of  these  commenters  note  that  greater 
benefits  could  be  derived  by  spending 
the  resources  that  reporting  will  require 
on  other  more  environmentally 
beneficial  activities.  Another 
commenter  stated  that  residents  around 
their  facilities  have  not  asked  for  this 
information  and  that  very  little  is 
actually  emitted  from  their  fscilities. 
This  commenter  states  that  their  larger 
bulk  petroleum  storage  fiKulities  with 
submeiged  loading  and  vapor  recovery 
devices  have  throughput  o^ 
approximately  1.4  million  gallons  of 
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gasoline  and  that  their  operations  emit 
approximately  800  poimds  of  volatile 
organic  compounds  (VCXDs)  annually. 
This  represents  2.1917  pounds  per  day, 
which  they  claim  is  less  than  the  VOCs 
emitted  from  1  gallon  of  applied  oil  base 
paint. 

While  a  particular  facility  or  company 
may  not  have  received  any  requests  for 
information  on  their  chemical  releases 
and  waste  management  practices,  EPA 
has  received  numerous  comments 
supporting  the  extension  of  section  313 
reporting  requirements  to  those 
industries  included  in  EPA's  proposal, 
including  SIC  code  5171.  For  example, 
EPA  received  comments  from  a  state 
environmental  agency  and  from  a  public 
interest  group  encouraging  EPA  to 
include  facilities  in  SIC  code  5171  in 
this  rule.  Specifically,  the  comments 
submitted  by  the  public  interest  group 
stated  that  some  toxic  chemicals 
contained  in  petroleum  products, 
namely  toluene,  are  now  detectable  in 
ambient  samples  in  the  Phoenix,  AZ 
area  and  stated  that  it  would  have  been 
extremely  useful  to  have  had  TRI 
reports  from  bulk  petroleum  focilities 
located  in  the  area  for  risk  assessments 
conducted  by  the  state. 

With  regard  to  the  commenter's 
estimated  emissions,  the  amount  of 

Eroduct  throughput  described  is  far 
Blow  the  levels  EPA  believes  are 
representative  of  the  average 
distribution  facility.  EPA  does  not 
believe  that  the  estimated  annual 
releases  characterized  by  the  commenter 
are  representative  of  the  petroleum 
distribution  industry  and  instead,  refers 
the  commenter  to  other  sources 
including  comments  submitted  by  an 
industry  trade  association.  Estimates 
from  a  member  survey  conducted  by  a 
trade  association  found  that  a  typical 
bulk  plant  had  an  average  throughput  of 
9.4  million  gallons  per  year. 
Additionally,  EPA  questions  whether 
the  facilities  operated  by  the 
conunenter,  a  regional  agricultural 
supply  and  grain  marketing  cooperative 
that  have  bulk  petroleiun  storage  and 
distribution  elements,  are  properly 
classified  as  SIC  code  5171  (bulk 
petroleum  facilities]  as  opposed  to  SIC 
code  5191  (Cum  supplies)  based  on 
primary  economic  activity.  If  they  are 
more  appropriately  classified  as  SIC 
code  5191,  it  would  be  inappropriate  to 
compare  these  facilities  to  those  whose 
primary  function  involves  bulk 
petroleiun  distribution.  EPA  also 
questions  whether  the  commenter's 
facilities  would  be  subject  to  EPCRA 
section  313  reporting  requirements, 
even  if  some  of  their  facilities  primarily 
function  as  petroleiun  distribution 
facilities.  For  these  reasons,  EPA  does 


not  believe  that  the  estimated  annual 
releases  characterized  above  are 
representative  of  the  petroleum 
distribution  industry  (Ref.  15). 

7.  Chemical  distributors.  EPA  is 
adding  to  the  list  of  industry  groups 
covered  under  EPCRA  section  313, 
facilities  operating  within  SIC  code 
5169,  Wholesale  Nondurable  Goods — 
Chemicals  and  Allied  Products,  Not 
Elsewhere  Classified.  Many  of  the  major 
issues  raised  in  comments  concerning 
the  addition  of  SIC  code  5169  related  to 
preproposal  outreach  activities 
conducted  by  EPA  with  the  chemical 
distribution  industry.  These  comments 
and  others  specifically  relating  to 
chemical  distributors  are  addressed 
below.  Other  more  general  issues  were 
addressed  in  separate  sections  within 
this  preamble.  EPA  has  provided  greater 
detail  in  comments  summarized  and 
Agency  responses  in  the  Response  to 
Comments  document  (Ref.  15). 

Many  individual  chemical  wholesale 
distribution  companies  make  three 
general  points  in  their  conunents:  (1) 
EPA  conducted  almost  no  outreach  to 
chemical  distributors  before  issuing  the 
proposed  rule,  (2)  the  chemical 
distribution  industry  should  be  given 
more  time  to  gather  data  and  respond  to 
EPA,  and  (3)  EPA  should  eliminate 
chemical  distributors  from  this  rule  if 
EPA  plans  to  make  1997  the  first 
reporting,year  imder  the  rule. 

EPA  believes  that  adequate  notice  was 
provided  regarding  the  Agency's 
intention  to  expand  the  EPCRA  section 
313  reporting  requirements  to  several 
additional  industries,  including  the  bulk 
chemical  distribution  fecilities 
operating  in  SIC  code  51.  EPA  also 
believes  that  adequate  opportimity 
existed  for  representatives  from  this 
industry,  and  any  of  its  member 
companies,  to  have  contacted  EPA  and 
requested  disctissions  on  EPA's  intent  to 
add  SIC  code  5169  to  the  EPCRA  section 
313  list  of  covered  facilities.  EPA 
addresses  these  comments  in  greater 
detail  in  the  Response  to  Comments 
docxunent  (Ref.  15).  As  noted  in  Unit 
V.D.  of  this  preamble,  EPA  is  not 
making  1997  the  first  reporting  year. 

The  National  Association  of  Chemical 
Distributors  (NACD)  asserts  that  EPA's 
lack  of  consultation  with  the  industry 
implies  that  EPA  did  not  have  access  to 
accurate  information  on  several 
important  factors  used  in  EPA's 
decisonmaking.  According  to  NACD, 
such  questions  as  whether  additional 
data  exist  on  uses,  releases,  and  other 
waste  management;  what  activities  use 
significant  volumes  of  EPCRA  section 
313  toxic  chemicals;  how  many  of  these 
might  meet  reporting  thresholds;  and 
whether  data  are  available  to  assist  in 


reporting  have  not  been  adequately 
addressed.  NACD  does  not  support 
inclusion  of  SIC  code  5169  and  stated 
that  "if  the  Agency  feels  that  it  lacks 
adequate  information  to  make  such  a 
decision  at  this  time,  NACD  urges  the 
EPA  to  defer  consideration  of  SIC  code 
5169  facilities  until  a  partnership  can 
form  to  develop  a  common-sense 
alternative  to  reporting  to  satisfy  the 
goal  of  right-to-know  and  considerations 
of  NACD  facilities. 

EPA  believes  that  it  has  adequate 
information  to  decide  whether  SIC  code 
5169  meets  the  statutory  standard  for 
addition.  EPA  considered  existing  data 
reported  under  state  regulations,  in 
addition  to  industry  specific 
information,  and  concluded  that 
facilities  operating  within  the  chemical 
distribution  industry  manage  significant 
volumes  of  EPCRA  section  313  listed 
toxic  chemicals,  which  may  result  in 
relevant  information  on  releases  and 
wastes  managed  that  would  beneficially 
contribute  to  furthering  a  right-to-know 
data  base.  As  noted  in  the  proposal  (see 
61  FR  33599-33600).  EPA  believes  that 
many  facilities  within  SIC  code  5169 
clearly  conduct  EPCRA  section  313 
reportable  activities.  EPA  believes  that 
existing  guidance  will  transfer  directly 
to  assist  facilities  within  this  industry  in 
making  accurate  threshold 
determinations  and  to  develop 
reasonable  reporting  estimates. 
However,  EPA  invites  the  industry  to 
assist  in  efforts  to  develop  more  specific 
guidance  tailored  to  feciUties  within 
their  industry  sector  as  additional 
reporting  needs  are  identified.  EPA  will 
initiate  a  stakeholders  process  to  discuss 
this  and  other  issues. 

Comments  submitted  by  NACD  refer 
to  a  letter  they  sent  to  EPA  dated  July 
25, 1996,  which  states  that  they  believed 
a  member  survey  was  needed  because 
"EPA  appears  to  be  relying  upon 
incorrect  data  or  asstunptions  about  the 
industry."  The  commenter,  along  with 
the  SBA,  refer  to  EPA's  use  of  data 
collected  by  Massachusetts'  Toxic  Use 
Reduction  Act  (TURA),  which  are 
similar  to  the  data  collected  by  TRI  and 
which  collect  infonnation  from  the 
chemical  distribution  industry.  Both 
commenters  focus  on  the  accuracy  of 
one  submission  reported  by  one 
chemical  distribution  bcility  in  the 
Massachusetts  data  set.  which  EPA 
included  in  limited  siunmary  statistics 
that  appear  in  the  preamble  to  the  rule. 

EPA  generally  disagrees  with  these 
commenters.  While  it  is  true  that  on 
December  6. 1996,  the  chemical 
distribution  facility  in  question 
requested  a  revision  to  a  data 
submission  to  Massachusetts  for  the 
1992, 1993.  and  1994  reporting  year,  to 


report  significantly  lower  methyl  ethyl 
ketone  (MEK)  releases,  EPA  disagrees 
that  this  demonstrates  that  EPA  had 
insufficient  information  about  the 
industry  to  support  the  addition  of  SIC 
code  5169.  The  particular  facility 
discussed  by  the  commenters  reported 
lower  releases  of  MEK,  they  did  not 
report  that  they  do  not  "manufacture." 
"process,"  or  "otherwise  use"  any  listed 
chemicals,  or  that  they  should  have 
filed  no  reports  for  the  past  years.  The 
specific  amounts  of  releases  reported 
were  essentially  irrelevant;  EPA  did  not 
project  releases,  and  determine  on  that 
basis  whether  candidate  industries  met 
the  statutory  standard.  Rather,  the 
TURA  data  were  used  to  further  support 
EPA's  determination  that  SIC  code  5169 
facilities  are  reasonably  anticipated  to 
have  involvement  with  one  or  more 
listed  chemicals,  to  process  listed 
chemicals,  and  to  file  Form  R  reports 
that  could  be  expected  to  contain 
release  data. 

One  commenter  questions  whether 
facilities  in  SIC  code  5169  generally 
have  the  types  of  product  transfer  and 
release  tracking  systems  or  programs  in 
place  to  accurately  track  fugitive 
emissions  and  indicated  that  it  would 
be  difficult  to  begin  tracking  this  type  of 
information  by  January  1, 1997. 

EPA  does  not  disagree  that  many  of 
the  trade  association's  members  may  not 
have  the  type  of  tracking  system 
currently  in  place  that  the  facilities  may 
want  to  implement,  but  emphasizes  that 
the  EPCRA  section  313  reporting 
requirements  require  only  the  facility 
use  its  best  available  information  and 
estimation  techniques.  However,  EPA 
believes  that  most  facilities  have  some 
sort  of  tracking  system  in  place  to  track 
their  products.  If  additional  tracking 
systems,  or  even  any  tracking  systems, 
are  not  in  place  on  the  date  that  these 
requirements  take  effect  January  1, 1998, 
the  industry  is  required  only  to  provide 
the  best  estimates  that  can  be  made 
based  on  existing  business  information. 

A  number  of  commenters  argue  that  a 
significant  portion  of  the  industry 
engages  solely  in  product  distribution 
and  conducts  no  "processing"  activities. 

EPA  agrees  with  the  commenter  that 
a  significant  portion  of  the  indtistry 
simply  engages  in  product  distribution 
without  any  actual  processing  taking 
place,  and  such  facilities  should  not 
have  to  file  a  report  However.  EPA  has 
also  dociunentmi  that  many  facilities 
Mrithin  SIC  code  5169  conduct 
reformulation  and  repackaging  activities 
which  are  "processing"  activities.  This 
is  confirmed  by  other  comments 
received  from  the  industry.  EPA 
believes  that  these  facilities  engage  in 
reportable  threshold  activities  and 


should  be  required  to  report  their 
releases  and  other  waste  management 
activities  when  thresholds  are  exceeded. 

An  industry  trade  association  argues 
that  EPA's  screening  analysis  for 
facilities  within  SIC  code  5169  is  flawed 
because  it  defines  chemical  distributor's 
reformufation  and  repackaging 
operations  as  "processing"  imder 
EPCRA  section  313.  NACD  disagrees 
that  these  activities  are  similar  to  the 
operations  of  SIC  codes  20  through  39, 
which  result  in  reportable  information 
on  releases  and  waste  management 
activities.  NACD  therefore  claims  that 
SIC  code  5169  does  not  satisfy  the 
Agency's  "activity  factor."  NACD  refers 
to  section  313(b)(1)(B)  and  emphasizes 
that  any  addition  is  limited  to  "the 
extent  necessary  to  provide  that  each 
SIC  code  is  refevemt  to  the  purposes  of 
the  act"  NACD  repeats  a  portion  of 
EPA's  summary  statement  from  the 
proposed  rule  (see  61  FR  33599)  that 
discusses  the  similarity  of  activities 
conducted  in  the  manufactiuing  section 
to  those  conducted  in  SIC  code  5169. 
Many  other  commenters  from  this 
industry  sector  claim  they  conduct  no 
"processing"  activities. 

EPA  disagrees  with  the  commenter. 
EPA's  interpretation  and  application  of 
the  statutory  standard  for  the  purposes 
of  this  rulemaking  and  how  industries 
were  screened  and  selected  for 
inclusion  in  this  rulemaking  is 
discussed  in  detail  in  Unit  V.A.  through 
V.C.  of  this  preamble. 

Contrary  to  comments  submitted  on 
behalf  of  a  trade  association,  EPA 
believes  that  facilities  in  SIC  code  5169 
do  conduct  activities  that  are  similar  to 
those  performed  and  subsequenUy 
reported  by  manufacturing  facilities 
such  as  "processing"  a  toxic  chemical  as 
a  formulation  component  or 
repackaging.  Based  on  1994  TRI  data, 
manufacturing  facilities  submitted 
18,465  forms  indicating  a  toxic  chemical 
was  "processed"  as  a  formufation 
component  and  3,782  forms  indicating 
the  toxic  chemical  was  repackaged. 
These  are  the  types  of  activities  that 
EPA  has  identified  as  being  performed 
by  facilities  within  the  chemical 
distribution  indtistry  and  EPA's 
detwmination  is  confirmed  in 
comments  submitted  by  a  trade 
association  which  stated,  "SIC  code 
5169  facilities  generally  engage  in . . 
.operations  includUng]:  (1)  distributing; 
(2)  warehousiiig;  (3)  repackaging;  and 
(4)  blending  or  formufating."  This 
commenter  notes  that  "blmiding"  in  this 
context  refers  to  creating  products  by 
adding  two  or  more  precursor  chemicals 
throu^  a  simple,  non-reactive  mixing 
process  at  ambient  pressure."  which 
they  compare  to  "reactive  or  synthetic 


operations  conducted  at  elevated 
pressures  by  facilities  in  SIC  codes  20- 
39."  EPA  disagrees  with  the  commenter 
that  the  activities  conducted  in  SIC 
codes  20  through  69  are  limited  to  the 
reactive-type  operations  described  by 
the  commenter.  There  are  many  non- 
reactive  processing  activities  that  occur 
in  SIC  codes  20  through  39,  such  as 
paint  formulation.  Further,  EPA 
disagrees  that  "blending"  is 
synonymous  with  "chemical  reaction." 
EPA  believes  that  there  is  littie,  if  any, 
overlap  between  the  two  terms.  In  any 
event,  reformulation  and  repackaging 
activities  clearly  fit  within  the 
processing  definition  and  therefore  meet 
EPA's  "activity  factor."  The  fact  that 
some  chemical  distributors  do  not 
conduct  activities  that  would  be 
reportable  threshold  activities  imder 
section  313  is  not  a  reasonable  basis  to 
not  add  those  that  do  conduct  such 
activities. 

Most  commenters  fit)m  the  chemical 
distribution  industry  requested  that 
their  industry  either  be  exempted  from 
this  rulemaking,  be  granted  an  extension 
of  the  comment  period,  or  that  EPA 
defer  reporting  for  their  industry  for  at 
least  one  year.  The  request  for  a 
deferment  was  primarily  based  on  the 
lack  of  earlier  involvement  with  EPA 
prior  to  publication  of  the  proposal.  A 
similar  comment  was  made  by  a  trade 
association  which  stated  that  neither 
they  nor  their  membership  had  adequate 
time  to  evaluate  the  regulatory 
alternatives  suggested  by  EPA.  A 
lengthier  discussion  on  the  issue  of 
defarral  can  be  foimd  in  Unit  V.D.  of 
this  preamble. 

As  stated  previously,  EPA  believes 
sufficient  notice  was  provided  to  the 
chemical  distribution  industry  so  that  it 
could  adequately  respond  to  issues 
raised  in  the  proposal,  including  the 
alternatives  suggested  by  EPA.  EPA 
believes  that  this  industry  is  uniquely 
well  informed  with  regard  to 
considering  the  various  issues  raised  by 
EPA's  proposal;  for  example,  some  of 
the  alternatives  posed  by  EPA  were 
taken  from  the  rh«»"''"»^  distribution 
indiistry's  reporting  experience  in 
Minnesota.  In  part  as  a  result  of  requests 
from  representatives  from  the  chemical 
distribution  industry,  EPA  did  extend 
the  comment  period  for  30  additional 
days  in  order  to  allow  commenters  more 
time  to  prepare  their  comments.  In 
addition,  these  requirements  will  not 
take  effect  until  January  1, 1998. 

As  part  of  EPA's  obligation  under  the 
Regtdatory  Flexibility  Act  (RFA).  several 
alternatives  were  proposed  for  fadhties 
operating  within  SIC  code  5169,  due  to 
potential  economic  impacts  estimated  to 
result  from  this  action.  Some  of  the 
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commenters  address  these  alternatives 
but  raise  concerns  regarding  the  actual 
relief  that  would  be  provided.  One  of 
the  alternatives  suggested  by  EPA  for 
this  industry  was  to  expand  eligibility  of 
the  Alternate  Threshold,  found  at  40 
CFR  372.95.  A  trade  association  stated 
that  the  alternate  threshold  reporting 
option  currently  in  place  "does  little"  to 
ease  the  burden  on  facilities  in  SIC  code 
5169  for  the  reason  that  many  chemical 
warehousing  facilities  often  exceed  the 
1  million  pound  threshold  that  limits  its 
application.  SBA  also  proposed  that  this 
reporting  option  be  revised. 

EPA  believes  that  each  of  the 
alternatives  suggested  in  the  proposed 
rule  have  significant  drawbacks,  while 
offering  questionable  reductions  in 
burden.  IndiAMdual  alternatives  are 
discussed  in  detail  in  EPA's  Response  to 
Comments  document  (Ref.  15). 

EPA  does  not  believe  a  revision  of  the 
existing  Alternate  Threshold  reporting 
option  is  appropriate  at  this  time. 
Currently  this  reporting  option  allows 
facilities  which  do  not  exceed  500 
pounds  of  annual  reportable  amounts  to 
apply  a  1  million  poiuid  manufacture, 
process,  or  otherwise  use  threshold  on 
a  per  chemical  basis  (referred  to  as  an 
alternate  threshold).  This  threshold  is 
Car  greater  than  the  existing  25,000 
pound  manufactxu^  or  process 
threshold,  or  the  10.000  pound 
otherwise  use  threshold.  If  a  facility 
does  not  exceed  the  1  million  pound 
alternate  threshold  then  it  may  submit 
an  abbreviated  form.  Form  A,  rathn 
than  a  full  Form  R. 

EPA  noted  in  the  final  rule 
establishing  the  Alternate  Threshold 
that  part  of  its  rationale  for  establishing 
the  Alternate  Threshold  was  in  response 
to  the  increased  level  of  reporting  that 
was  expected  in  response  to  the 
addition  of  numerous  chemicals  and 
industry  sectors  (59  FR  61489).  This 
reporting  option  has  only  been  in  effect 
for  activities  beginning  on  January  1, 
1995.  July  1,  1996,  was  the  first 
opportunity  for  facilities  to  apply  this 
reporting  option.  The  Office  of 
Management  and  Budget  (OMB)  has 
authorized  the  information  collection 
period  for  this  reporting  alternative 
imtil  June  1998.  in  order  to  provide  the 
Agency  additional  time  to  sufficiently 
evaluate  the  benefits  of  the  existing 
reporting  option  and  propose  any 
adfustments  through  rulemaking,  if 
necessary.  As  EPA  noted  in  the 
proposal,  EPCRA  section  313(Q(2) 
requires  that  any  revision  to  the  current 
reporting  thresholds  continue  to  capture 
a  substantial  majority  of  total  releases  of 
each  listed  chemical  or  chemical 
category.  Because  the  facilities  added  in 
this  rule  have  not  reported  in  the  past. 


also  EPA  noted  in  the  proposal  that  it 
may  not  have  sufficient  information 
about  releases  (both  types  of  chemicals 
and  release  levels)  with  which  to  justify 
expcmding  the  alternate  threshold 
eligibility  for  this  industry  group.  EPA 
has  not  received  any  information  since 
the  publication  of  the  proposal  to 
convince  the  Agency  that  it  has 
sufficient  information  to  support  the 
necessary  findings.  Indeed,  the 
Massachiisetts  TURA  data  indicates  that 
facilities  in  SIC  code  5169  are  often 
below  the  1  million  pound  threshold. 
Until  EPA  gains  additional  experience 
with  the  existing  Alternate  Threshold 
and  with  the  reporting  from  the  newly 
added  industry  sectors,  the  Agency  does 
not  believe  that  it  is  in  a  position  to 
expand  the  eligibility  for  this  reporting 
option.  EPA  has  committed  to  review 
the  Alternate  Threshold  in  light  of  the 
Agency's  additional  experience  with 
tlds  reporting  option  and  with  the 
reporting  from  the  newly  added 
industries. 

Numerous  comments  were  also 
submitted  that  raised  concerns  over  the 
issue  of  confidential  business 
information  (CBI).  A  trade  association 
commented  that  none  of  the  small 
business  alternatives  presented  in  the 
proposal,  offered  acceptable  options  for 
protecting  CBI.  The  alternatives 
presented  by  EPA  included  an 
expansion  of  the  range  values  available 
for  reporting,  a  modification  of  the  data 
to  be  submitted  such  that  EPA  could 
extrapolate  estimates  of  releases  and 
other  waste  management  for  the 
industry  and  a  reduction  in  data 
elements  to  be  reported  by  facilities  in 
SIC  code  5169.  This  commenter  stated 
than  none  of  EPA's  alternatives 
acknowledge  or  resolve  the  CBI 
problems  that  they  anticipate  if 
distributors  are  included  in  the  TRI 
program.  The  type  of  throughput  data, 
suggested  in  one  of  EPA's  alternatives, 
is  claimed  by  the  commenter  to  be  a 
core  business  activity  and  as  such, 
disclosure  on  Form  R  or  any  alternative 
reporting  system  would  allow 
customers,  suppliers,  and  competitors  to 
either  learn  directly  or  estimate 
confidential  information  that  in  turn 
would  reveal  sensitive  purchasing  and 
marketing  information  that  would 
jeopardize  competitiveness. 

EPA  does  not  agree  that  existing  trade 
secret  provisions  in  EPCRA  do  not  offer 
adequate  protection  for  sensitive 
business  information,  and  that  the 
existing  reporting  scheme  is  appropriate 
for  SIC  code  5169.  EPA  believes  that  the 
OHnmenters*  assertions  are  inconsistent 
with  the  record  developed  from  state 
TRI  reporting  programs,  and  with  the 
EPCRA  sections  311, 312,  and  313 


programs.  Chemical  wholesalera  are 
currently  required  to  report  actual 
throughput  under  the  Massachusetts 
Toxic  Use  Reduction  Act,  and  yet  the 
commenters  have  neither  asserted,  nor 
shown  that  any  actual  harm  has 
resiilted.  nor  otherwise  provided 
examples  to  substantiate  their  assertions 
of  the  serious  CBI  problems  that  would 
result  from  TRI  reporting.  The 
commenters  are  also  currentiy  required 
to  report  release  data  in  Arizona  and 
Minnesota;  according  to  the 
commenters,  this  should  allow 
competitore  to  back-calciilate 
throughput,  yet  the  commenters  have 
not  provided  specific  data  or  examples 
to  substantiate  their  assertions  that  TRI 
reporting  would  release  CBI.  Further, 
the  chemical  wholesalers  asked 
Minnesota  to  allow  them  to  use  a  simple 
method  of  estimation  (emission  factors) 
which  would  appear  to  make  back- 
calculation  easier;  again,  they  have 
shown  no  actual  harm  resulting  frt>m 
reporting  to  the  Minnesota  TRI.  The 
commenters  also  currentiy  report  luider 
section  312,  which  publicly  releases 
information  that  could  theoretically  be 
used  to  calculate  throughput,  and  they 
have  not  provided  any  information  or 
examples  to  support  their  allegations.  In 
addition,  there  are  facilities  that  have  a 
primary  SIC  code  within  20  through  39, 
but  that  also  have  establishments  at 
their  facilities  that  fall  within  SIC  code 
5169.  These  facilities  have  not  made  a 
disproportionate  number  of  trade  secret 
claims. 

EPA  is  also  not  convinced  that  the 
information  reported  on  TRI  would 
necessarily  permit  competitors  to  back- 
calculate.  Notwithstanding  the 
commenter's  assertion,  facilities  in  SIC 
code  5169  conduct  activities  other  than 
repackaging;  some  product  remains  in 
original  containers,  which  is  not 
reportable.  ConsequenUy,  without 
additional  information,  competitors 
would  not  know  what  fraction  was 
actually  reported.  Elsewhere  in  its 
comments,  NACD  also  comments  that 
reporting  is  very  burdensome,  in  large 
part  because  many  variables  influence 
releases,  and  they  would  have  to 
account  for  all  of  these  variables  in 
compiling  their  reports.  EPA  disagrees 
with  this  characterization  of  reporting, 
but  notes  that  if  this  is  accurate,  it 
should  not  be  pKMsible  for  competiton 
to  back-calculate  throughput,  even  with 
what  NACD  claims  is  a  "reasonable 
degree  of  accuracy." 

8.  Solvent  recovery  operations.  EPA  is 
adding  to  the  list  of  industry  groups 
covered  under  EPCRA  section  313, 
facilities  that  operate  within  SIC  code 
7389,  limited  to  fiKdlities  that  are 
primarily  engaged  in  solvent  recovery 


services  on  a  contract  or  fee  basis.  EPA 
received  relatively  faw  comments  on  the 
proposed  inclusion  of  this  industry. 
Several  commenten  do  not  support 
EPA's  addition  of  solvent  recyclere. 
Several  commenters  support  EPA's 
proposal  to  add  those  facilities  within 
SIC  code  7389  that  are  primarily 
engaged  in  solvent  recovery  activities. 
One  of  these  commenters  notes  that  36 
Superfund  sites  and  83  damage 
incidents  have  been  recorded  as 
resulting  from  &cilities  involved  in 
solvent  recovery  and  hazardous  waste 
recycling  activities.  In  many  cases,  the 
comments  submitted  by  this  industry 
raise  issues  that  apply  to  more  than  this 
industry  and  these  have  been  addressed 
in  other  sections  of  this  Notice.  Major 
issues  relating  to  this  industry  are 
addressed  below.  In  each  case,  EPA  has 
provided  greater  detail  of  conunents  and 
responses  in  the  Response  to  Conunent 
document  (Ref  15). 

Safety-Kleen  believes  that  by  limiting 
the  addition  of  solvent  recycling 
facilities  to  those  that  are  in  SIC  Code 
7389.  EPA  will  exclude  a  significant 
number  of  similar  facilities  that  operate 
in  other  industries.  The  commenter 
believes  that  EPA  should  require  EPCRA 
section  313  reporting  by  all  industries 
that  recover  solvents  received  from  off- 
site,  irrespective  of  SIC  code  and 
regardless  of  whether  these  facilities  are 
commercial  recovery  facilities. 

EPA  disagrees  with  the  commenter. 
EPA  believes  that  identifying  solvent 
recyclers  other  than  by  SIC  code  would 
cause  confusion.  Further.  EPA  believes 
that  through  today's  action,  particiilarly 
in  the  addition  of  facilities  in  SIC  codes 
5169,  4953,  7983  and  through  (he 
original  SIC  code  coverage,  the  majority 
of  facilities  (in  all  SIC  codes)  conducting 
solvent  recovery  operations  that  meet 
both  the  chemical  and  employee 
thresholds  will  be  covered.  As 
discussed  in  the  Economic  Analysis 
(Ref.  12)  some  focilities  that  conduct 
solvent  recovery  operations  have  a 
primary  SIC  code  within  20  throu^  39. 
and  therefore  are  already  subject  to 
section  313.  The  commenter  lists 
facilities  that  conduct  commercial 
recycling  activities  that  h^ve  primary 
SIC  codes  in  5169  or  4953  that  by  this 
rulemaking  are  being  made  subject  to 
the  EPCRA  section  313  reporting 
requirements. 

Facilities  that  are  subject  to  the 
EPCRA  section  313  reporting 
requirements  must  consider  all  (non- 
exempted)  manufacturing,  processing, 
and  use  activities  when  determining 
threshold,  release  and  other  waste 
management  quantities.  Thus,  a  facility 
with  a  primary  SIC  code  of  20  through 
39.  5169.  or  4953  would  not  exclude 


from  threshold  and  release  and  other 
waste  management  determinations, 
quantities  of  the  chemical  associated 
with  activities  not  directiy  associated 
with  the  "primary"  SIC  code  of  the 
facility.  For  example,  a  facility  with  a      . 
primary  SIC  code  of  4953  and  a 
secondary  SIC  code  of  7389  would  not 
exclude  from  threshold  determinations 
those  activities  that  occur  within  the 
SIC  code  7389  establishment.  Nor 
would  a  facility  with  one  SIC  code.  e.g.. 
4953,  that  conducted  activities  similar 
to  the  activities  conducted  by  solvent 
recycling  facilities  in  SIC  code  7389  be 
able  to  exclude  these  activities  from 
threshold  determinations. 

One  commenter  contends  that  the  SIC 
code  classification  system  is  being 
redesigned  as  the  proposed  North 
American  Industrial  Classification 
System  (61  FR  35384,  July  5. 1996). 
lliey  state  that  as  this  redesign  is 
scheduled  for  implementation  in  1997. 
EPA  should  postpone  its  addition  of 
industry  groups  to  EPCRA  section  313 
until  the  reclassification  has  been 
completed  and  industries  have  had  an 
opportunity  to  evaluate  their  activities 
under  the  new  classification  system. 

As  stated  in  Unit  V.I.3.  of  this 
preamble,  EPA  will  address  the  impact 
of  the  revision  of  the  ciurent  SIC  code 
structure  based  on  the  North  American 
Industrial  Classification  System  on  both 
industries  added  luider  this  action  and 
those  c\irrentiy  within  the 
manufacturing  sector,  after  the  revision 
becomes  final. 

Several  commenters  contend  that 
solvent  recyclers  should  not  be  added  to 
EPCRA  section  313  because  they  do  not 
have  the  same  amount  and  type  of 
information  that  the  currentiy  covered 
manufacturing  facilities  have  to  make 
threshold  and  release  and  other  waste 
management  determinations.  They 
contend  that  manufactiuing  faciUties 
have  a  reporting  advantage  over  solvent 
recovery  facilities  because  the 
manufacturing  facilities  control  the 
composition  of  the  raw  materials  they 
purchase.  They  assert  that 
manufacturers  know  both  the  identity  of 
the  chemicals  and  their  "exact 
concentrations  or  ranges."  In  contrast, 
they  contMid,  the  facilities  that  receive 
toxic  chemicals  in  waste  rely  on 
generator  information  and  limited 
analysis  necessary  to  evaluate  RCRA 
classifications.  The  commenters  believe 
this  informati(»  is  insufficient  to  make 
the  determinations  necessary  for 
compliance  with  the  EPCRA  section  313 
reporting  requirements.  They  believe 
that  inbound  streams  would  have  to  be 
analyzed,  and  that  the  cost  of  this 
analysis,  which  has  not  been  considered 
by  EPA,  would  be  prohibitive.  One 


commenter  claimed  that  in  some  cases 
standard  methods  do  not  exist  for 
determining  the  amount  of  some  EPCRA 
section  313  chemicals  or  compounds 
within  a  category. 

Generators  that  send  hazardous  waste 
to  facilities  for  treatment,  recovery  or 
disposal  provide  RCRA  manifests  which 
contain  a  variety  of  detail  on  the  wastes 
they  transfer.  While  this  information  is 
provided  as  a  means  to  satisfy 
associated  RCRA  requirements.  EPA 
believes  that  in  many  instances  this 
information  can  contain  significant 
detail  and  can  be  useful  in  developing 
constituent  specific  estimates  required 
under  the  EPCRA  section  313  reporting 
requirements.  Further,  EPA  believes  that 
those  facilities  that  receive  hazardous 
waste  for  the  purposes  of  recovery, 
treatment  or  disposal  in  many  cases 
conduct  additional  analyses  to  ensure 
thatihe  waste  they  receive  properly 
meet  their  recovery,  treatment  or 
disposal  specifications.  In  addition, 
comments  provided  by  Laidfaw  indicate 
that  waste  generatora  provide  waste 
handlers  with  information  on  the 
concentration  ranges  of  constituents  in 
waste.  "Laidlaw  utilizes  a  profile  system 
in  order  to  obtain  information  from  the 
waste  generator  that  is  needed  to 
properly  treat,  store  or  dispose  of  the 
hayjrrinus  waste.  Variants  of  this  type  of 
system  is  generally  used  by  all  members 
of  the  hazardous  waste  management 
industry. .  .Profiles  typically  provide 
information  on  RCRA  hazardous 
constituents  present  in  the  waste, 
including  concentration  ranges." 
Laidlaw  attached  examples  of  these 
profiles.  For  example  the  profile  for 
"Line  Rinse  Mop  Water"  lists  the 
following  constituents:  Water  -  50-80%, 
Methaiu}l  -  0-5%,  Ethanol  - 10-20%, 
Acetone  -  0-2%,  Isopropanol  -  3-15%, 
Tetrachloroethylene  -  0-1%,  n-Bufyl 
alcohol  -  0-1%,  Mineral  spirits  -  3-15  %, 
Pyrethroids  -  0-1%.  Dirt  - 1-5%.  This 
range  information  is  analogoiis  to  the 
information  on  Material  Safaty  Data 
Sheets  (MSDS)  that  the  manufacturing 
sector  uses  to  estimate  the  constituents 
of  mixtures.  For  example,  an  MSDS  for 
"Xylenes"  lists  the  following 
constituents:  m-Xylene  -  40-65% ,  o- 
Xylene  - 15-20%,  p-Xylene  -  0-20%, 
Ethyl  benzene  - 15-25%.  Further,  both 
the  proposed  and  final  rules 
implementing  the  EPCRA  section  313 
reporting  requirements  (52  FR  2115- 
2116,  53  FR  4510-4511)  and  the  1995 
Toxic  Chemical  Release  Inventory 
Reporting  Form  R  and  Instructions  (EPA 
745-K-96-001)  provide  guidance  for  the 
reporting  of  the  components  of 
mixtures,  given  the  following  scenarios: 
(1)  The  concentration  range  in  known. 
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(2)  only  the  upper  bound  concentration 
is  known,  (3)  only  the  lower  bound 
concentration  is  known,  and  (4)  when 
no  concentration  information  is  known. 
While  for  EPCRA  section  313  reporting 
purposes,  a  waste  is  not  considered  a 
mixture,  the  guidance  for  making 
threshold  determinations  on  the 
components  of  mixtures  can  be  applied 
to  wastes.  Although  EPA  agrees  that 
facilities  in  SIC  codes  20  though  39 
often  control  the  composition  of  their 
raw  materials,  EPA  disagrees  that  the 
level  of  information  that  facilities  in  SIC 
codes  20  through  39  use  to  make 
threshold  determinations  is  significantly 
different  than  the  level  of  information 
that  waste  handlers,  including  solvent 
recyclers  are  expected  to  have  to  make 
threshold  determinations. 

Further,  EPCRA  does  not  require 
additional  monitoring  or  sampling  in 
order  to  comply  with  the  requirements 
under  EPCRA  section  313.  EPCRA 
section  313(g)(2)  states: 

In  order  to  provide  the  inlbnnation 
rBquired  under  this  section,  the  owner  or 
opantor  of  a  GMnlity  may  use  readily 
available  data  (including  monitoring  data) 
collected  punuant  to  other  provisions  of  law, 
or,  where  such  data  are  not  readily  available, 
reasonable  estimates  of  the  amounts 
involved.  h4othing  in  this  section  requires  the 
monitoring  or  measuremmt  of  the  quantities, 
coocantration.  or  frequency  of  any  toxic 
rhemical  released  in  the  aovironment  beyond 
the  monitoring  and  meesurement  required 
under  other  provisions  of  law  or  regulation. 

EPA  believes  that  the  combination  of 
information  received  with  waste 
transfers  and  information  developed  by 
the  recovery  facility  will  enable  solvent 
recovery  facilities  to  adequately 
determine  their  compliance 
requirements  under  section  313  and  that 
the  additional  waste  management 
information  anticipated  from  these 
facilities  will  further  the  purposes  of 
TRI. 

EPA  has  not  included  the  cost  of 
consitutent  analysis  in  its  estimates  of 
the  costs  of  reporting  for  SIC  code  7389 
because,  as  disoissed  above,  such 
analysis  is  not  required. 

Another  conunenter  suggests  that  the 
40 CFR  372.45  suppliernotification 
requirements  be  applied  to  facilities  that 
generate  and  transfer  to  other  facilities 
wastes  containing  EPCRA  section  313 
toxic  chemicals.  They  contend  that  this 
would  assist  the  facility  receiving  the 
wastes  containing  EPCRA  section  313 
toxic  chemicals  in  matiTig  section  313 
reporting  determinations.  The 
commenter  further  states  that  if  the 
supplier  notification  requirements  are 
extended  in  this  way,  there  would  no 
longer  be  the  need  for  receivers  of  the 
wastes  to  report  under  EPCRA  section 


313,  becatise  information  provided  by 
the  generators  would  already  be 
available. 

The  supplier  notification 
requirements  are  not  being  amended  by 
this  rulemaking.  Supplier  notification 
applies  to  chemicals  contained  in 
mixtures  or  other  trade  named  products. 
EPA  does  not  consider  wastes  to  be 
"mixtures  or  trade  name  products." 
Even  if  supplier  notification  could  be 
applied.  EPA  disagrees  with  the 
commenter  that  supplier  notification 
information  would  satisfy  the  purposes 
of  section  313  reporting.  The 
information  provided  by  supplier 
notification  requirements  by  itself  may 
not  be  adequate  for  EPCRA  section  313 
reporting  purposes.  It  includes  the 
notification  that  a  section  313  chemical 
is  contained  in  a  mixture  and  the 
concentration  in  which  it  exists 
provided  it  is  above  certain  de  minimis 
levels.  Information  provided,  as  part  of 
the  supplier  notification  reqviirements, 
may  not  accompany  each  shipment  of  a 
mixture,  such  as  identical  mixtures 
being  sent  to  the  same  receiving  facility 
multiple  times  within  a  year.  Tbe 
information  once  received  is  not 
reqiiired  to  be  entered  into  any  readily 
available  format  Supplier  notification 
information  is  intended  to  assist 
facilities  in  "mking  compliance 
determinations  under  section  313,  but  it 
is  not  a  substitute  for  the  calculations 
resulting  in  information  on  how 
associated  wastes  bora  mixtures  are 
managed.  Supplier  notification 
information  alone  does  not  answer  the 
questions  of  how  much  of  the  chemical 
was  received  by  the  facility  during  the 
jrear,  or  how  much  was  released  to  air, 
water,  land  or  how  much  was  then 
transflBrred  to  another  facility  for 
treatment.  Thus,  supplier  notification 
information  in  itself  is  not  a  surrogate 
for  TRI  Form  R  information. 

EPA  also  received  comments  that 
question  whether  the  current  Form  R 
and  its  reporting  elements  will  promote 
adequate  reporting  from 
nonmanufacturing  industries.  One 
commenter  states  that  Form  R  does  not 
readily  lend  itself  to  reporting  data  frtim 
solvent  recyclers,  and  that  a  separate 
form  may  be  necessary  because  solvent 
recovery  facilities  are  involved  in 
processes  which  are  the  reverse  of  those 
performed  by  manufacturing  facilities. 
A  solvent  recycler  receives  waste  and 
creates  a  product,  and  it  is  the  product 
that  leaves  the  facility  with  non- 
recyclable  materials  remaining  as  waste. 
This  commenter  states  that  without  a 
modification  to  current  reporting,  the 
extent  of  data  manipulation  required  to 
conform  to  Form  R  requirements  may 
result  in  reporting  that  is  essentially 


meaningless.  Other  commenters  offered 
suggestions  that  might  improve  how 
solvent  recovery  fatties  could  report 
One  commenter  stated  that  hazardous 
waste  manifests  could  be  modified  to 
note  if  EPCRA  section  313  chemicals 
have  been  reported  by  the  generator. 
Amounts  that  had  been  reported  would 
then  not  be  considered  for  reporting  by 
the  receiving  facility,  and  amounts  that 
had  not  woidd  be  included  in  the 
receiving  facility's  Form  R  report 

EPA  does  not  believe  that  bM»use 
solvent  recyclers  use  wastes  as  their 
input  that  information  on  the  quantities 
of  chemicals  that  they  process  and 
manage  as  waste  cannot  be  represented 
on  Form  R.  Nor  does  the  conunenter 
provide  adequate  rationale  as  to  why  a 
new  form  would  be  needed.  The  TRI 
program  has  not  focussed  exclusively  on 
the  "manufecture,"  "processing,"  or 
"otherwise  use"  of  non-waste  in  the 
past  The  Form  R  has  captured 
information  on  chemicals  in  "waste" 
that  have  been  manufactured,  for 
example  chemicals  that  have  been ' 
"coincidentally  manufactured"  often  as 
part  of  a  waste  stream  (see  the 
discussion  on  "coincidental 
manufacture"  elsewhere  in  this 
preamble)  and  on  waste  that  is 
combusted  for  energy  recovery  (this  has 
been  considered  to  be  "otherwise  used" 
because  it  is  a  fuel,  see  the  1995  Toxic 
Chemical  Release  Inventory  Form  R  and 
Instructions  (EPA  745-K-96-001),  p.  23 
for  a  discussion  of  otherwise  use 
activities).  Nor  does  EPA  lielieve  that 
the  "manipulation"  that  will  be 
required  to  make  threshold 
determinations  frtim  available 
information  is  significanUy  different 
frt>m  that  done  in  the  manufacturing 
sector. 

EPA  does  not  agree  that  waste 
management  is  the  reverse  of 
manufacturing.  For  both  the 
manufacturer  and  the  recycling  facility 
inputs  come  into  the  facility,  a  product 
leaves  the  facility,  and  waste  is  often  the 
b3rproduct  of  the  activities  that  occtir  at 
the  facility.  As  such.  EPA  does  not 
believe  thiat  a  separate  form  is  required 
for  solvent  recyclers. 

Further  EPA  does  not  believe  that 
annotating  hazardous  waste  manifests  in 
lieu  of  reporting  under  the  EPCRA 
section  313  reporting  requirements  is  a 
viable  option  for  a  nimiber  of  reasons. 
The  information  presented  on  a  waste 
manifest  is  at  the  waste  stream  level. 
While  the  manifest  contains  some 
information  on  the  constituents  present 
in  the  waste,  it  does  not  identify  the 
quantity  of  each  individual  constituent 
EPA  does  not  believe  that  the  level  of 
information  present  on  a  manifsst  can 
be  used  in  lieu  of  TRI  data.  Also  as 


discussed  elsewhere  (particularly  see 
Unit  V.F.2.  of  this  preamble).  EPA 
believes  that  requiring  both  the 
generator  of  a  toxic  chemical  waste  and 
a  downstream  manager  of  that  toxic 
chemical  waste  to  report  to  TRI  will  not 
result  in  double  counting.  Each  facility 
will  manage  the  waste  differently, 
which  will  be  reflected  in  how  and  what 
each  facilify  reports.  When  a  hazardous 
waste  facilify  receives  waste  bom  a 
generator  many  activities  may  occur. 
The  waste  may  be  stabilized, 
incinerated  or  in  some  other  way 
treated.  As  a  result  of  these  activities, 
the  amount  finally  deposited  in  a 
lATirifill  may  be  significanUy  difiisrent 
from  the  amount  of  the  toxic  chemical 
in  waste  that  initially  entered  the 
facilify.  Releases  to  air  and  water  as  well 
as  transfers  off-site  for  further  waste 
management  will  undoubtedly  cause  a 
smaller  quantify  of  the  toxic  chemical  to 
be  reported  as  landfilled.  while  the 
remainder  will  be  c^tured  as  releases 
to  other  media  transfan  off-site.  The 
amoimt  to  be  reported  in  the  Form  R  as 
disposed  in  a  landfill  is  the  final 
amoimt  of  EPCRA  section  313 
constituent  that  is  landfilled,  not  the 
amount  received  by  the  facilify.  Only  in 
the  case  of  a  direct  transfer  from  the 
truck,  barge,  etc.  to  the  landfill  would 
this  number  be  similar. 

A  comment  from  a  trade  association 
recommended  that  recyclen  be  granted 
TRI  "credits"  for  wastes  successfully 
reclaimed.  The  commenter  does  not 
explain  what  a  "TRI-credit"  is. 

As  stated  in  the  proposed  rule  (61  FR 
*33607).  EPA  recognizes  the  beneficial 
role  that  many  solvent  and  other 
chemical  recyclers  pUy  in  decreasing 
the  demand  for  raw  materials.  Current 
EPCRA  section  313  and  PPA  section 
6607  reporting  requirements  are 
adequate  to  provide  meaningfiil 
information  from  facilities  within  the 
manufacturing  sector  that  conduct 
solvent  recovery  activities,  and  those 
reporting  elements  ciirrentiy  distinguish 
among  the  various  waste  management 
activities  conducted  on  toxic  r.hemirals. 
However,  after  experience  with  the 
newly  added  industry  sectors  and 
subsequent  review.  BPA  may  conclude 
that  greater  informational  benefits  could 
result  by  further  distinguishing  among 
waste  management  practices  that 
recirculate  toxic  chemicals  in 
commerce.  The  commenter  poses  an 
interesting  concept  that  EPA  is  willing 
to  take  into  consideration  and  EPA 
invites  the  industry  to  develop  the 
concept  more  fully.  EPA  will  initiate  a 
stakeholders  process  to  discuss  this  and 
other  issues. 

Safefy-Kleen  states  that  the  wording 
of  the  5  citations  v/hete  the  SIC  code 


7389  is  further  limited  is  not  consistent 
with  the  Office  of  Management  and 
Budget's  (OMB)  SIC  Maniud.  The 
commenter  contends  that  the  citations 
in  the  proposed  rule  appear  to  have 
omitted  a  word.  The  OMB  SIC  Manual 
lists  the  subgroup  of  SIC  code  7389 
involved  with  solvent  recovery  as 
"Solvents  recovery  service  on  a  contract 
or  fee  basis."  The  commenter  believes 
that  the  phrase  at  Proposed  40  CFR 
372.22(b).  (b)(1).  (b)(2).  mm),  and 
(b)(3)(ii)  (see  61  FR  33618)  should  be 
modified  to  include  the  word  "or"  that 
was  omitted.  They  believe  that  without 
this  change  potentially  affected  parties 
would  read  the  language  to  say  that  only 
contractual  applications  are  subject  to 
the  rule. 

EPA  agrees  with  the  commenter  that 
the  word  "or"  should  be  inserted  in  the 
phrase  modifying  SIC  code  7389  in  the 
language  at  proposed  40  CFR  372.22(b). 
(b)(1).  (bM2).  mm),  and  (bK3MU).  EPA 
has  incorporated  this  change. 

/.  Miscellaneous  Comments 

1.  Duplication  of  reporting 
requirements  and  available  data.  Many 
commenters  bom  industry  believe  the 
information  that  would  be  reported 
under  EPCRA  section  313  is  not 
necessary,  since  other  sources  of  data 
exist  at  the  state  and  federal  level  which 
can  provide  the  public  and  government 
with  the  information  necessary  to 
underatand  the  environmental 
consequences  of  industry  activities. 
Therefore,  reporting  would  yield  data 
which  are  eitiier  duplicative  or 
tmnecessary  for  informing  the  public 
regarding  the  risks  resulting  from 
releases  of  toxic  chemicals.  A  large 
number  of  commenters.  including 
environmental  and  communify  groups, 
as  well  as  private  citizens,  believe  thiat 
information  is  not  generally  available 
from  many  facilities  in  the  proposed 
industry  groups  on  toxic  chemical 
releases,  and  therefore  they  support  this 
action. 

EPA  recognizes  that  facilities  may  be 
siib)ect  to  other  reporting  requirements 
at  the  federal  and  state  levels.  In 
enacting  EPCRA.  Congress  recognized 
that  information  available  under  other 
environmental  statutes  such  as  the  CWA 
or  the  CAA  exists,  but  "has  been 
difficult  to  aggregate  and  interpret, 
which  has  made  it  difBcult  if  not 
impossible,  for  the  public  to  gain  an 
overall  understanding  of  their  toxic 
chemical  exposure."  (H.Rep.  99-975, 
99th  Cong.,  2nd  Sess.,  p.  5212  (October 
7, 1986)).  EPA  believes  that  very  little 
additional  data  exist  which  are 
comparable  to  EPCRA  section  313  data, 
and  has  found  that  other  available 
infrsmation  does  not  typicaUy  include 


annual  data  regarding  releases  and  other 
waste  management  of  toiAc  chemicals 
from  facilities  in  the  industry  groups 
'included  in  this  rulemaking.  Q'A 
discusses  more  fully  other  data  sources 
in  the  Ecortomic  Analysis  (Ref.  12)  and 
in  the  Response  to  Conunents  document 
(Ret  15). 

Section  313  of  EPCRA  requires 
manufacturing  facilities  to  report 
annually  their  routine  and  accidental 
transfen  and  releases  of  listed  toxic 
chemicals  and  chemical  categories.  Data 
reported  under  EPCRA  section  313  are 
contained  within  TRI  and  are  accessible 
to  the  public  via  electronic  media  (i.e., 
CD-ROM  and  Internet)  and  printed 
media.  Data  are  reported  annually, 
allowing  reporters  and  the  public  to 
monitor  trends  in  releases,  transfars. 
and  waste  management  activities.  TRI  is 
unique  among  environmental  data  bases 
because  of  the  multimedia  data  it 
collects,  and  because  it  was  specifically 
designed  to  facilitate  public  access.  TRI 
is  also  unique  in  terms  of  its  chemical 
coverage,  with  over  600  toxic  chemicals 
and  chemical  compound  categories, 
which  exhibit  a  variefy  of  adverse 
health  and  environmental  effects, 
reported  to  TRI. 

EPA  currentiy  innintAinn  several  other 
data  bases  that  are  designed  to  support 
the  enforcement  and  compliance  efforts 
of  the  Agency's  major  program  offices. 
Existing  data  sources  include  the 
Aerometric  Information  Retrieval 
System  (AIRS),  the  Permit  Compliance 
System  (PCS),  the  Biennial  Reporting 
System  (BRS).  and  the  Tier  I  and  II 
reports  submitted  under  sections  311 
and  312.  However,  these  alternate  data 
sources  do  not  provide  an  adequate 
substitute  for  the  information  reported 
to  TRI,  nor  do  they  create  the  same 
incentives  to  implement  pollution 
prevention  meastues  that  TRI  does. 
Currentiy  available  non-TRI  soiuces  of 
information  cannot  provide  release  and 
transfer,  inventory,  or  pollution 
prevention  data  with  the  scope,  level  of 
detail,  and  chemical  coverage  as  data 
currentiy  included  in  TRI.  EPA's  review 
of  these  data  sources,  summarized 
below,  is  presented  in  full  in  the 
Economic  Analysis  for  this  final  rule 
(Rei  12). 

a.  Sources  of  air  release  data.  EPA's 
Office  of  Air  and  Radiation  (OAR)  uses 
the  AIRS  Facilify  Subsystem  (AFS)  to 
track  emissions  of  pollutants  fliat  have 
been  shown  to  be  detrimental  to  public 
health  (known  as  the  criteria 
pollutants).  States  are  required  to  reptnt 
ambient  air  qualify  dafa  on  a  quarterly 
basis,  and  point  source  data  on  a  jreariy 
basis,  for  the  criteria  pollutants  listed. 
States  may  also  use  the  AIRS  system  to 
store  data  on  other  pollutants  in 
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addition  to  the  six  criteria  pollutants. 
However,  AFS'data  do  not  duplicate  TRI 
air  release  data  primarily  because  the 
majority  of  air  toxics  are  not  reported  in ' 
AIRS.  Currently,  there  is  no  requirement 
for  states  to  report  hazardous  air 
pollutants  (HAPs)2  to  AFS,  although 
some  states  with  toxics  reporting 
requirements  that  exceed  federal 
requirements  may  upload  their  air 
toxics  information  to  AFS.  In  contrast, 
EPCRA  section  313  currently  requires 
that  facilities  report  fugitive  (non-point) 
air  emissions  and  point  source  (stack) 
air  emissions  of  over  600  chemicals  and 
chemical  categories.  Since  data  on 
chemical  releases  in  AFS  are  limited  to 
the  six  criteria  pollutfuits,  an 
application  known  as  "SFECIATE"  is 
required  to  estimate  specific  toxic 
emissions,  but  it  allows  the  estimation 
of  only  18  percent  of  section  313  listed 
chemicals.  In  addition,  SFECIATE 
suffiers  from  technical  limitations  and  is 
not  recommended  for  the  development 
of  toxics  inventories.  In  contrast,  TRI 
provides  the  public  with  data  on  the 
release  of  more  than  600  toxic  chemicals 
and  chemical  categories,  including 
HAPs,  that  have  been  determined  to 
pose  a  risk  to  public  health  and  the 
environment 

b.  Sources  of  water  release  data. 
EPA's  Office  of  Enforcement  and 
Compliance  Assurance  (OECA) 
currenUy  manages  the  Pennit 
Compliuice  System  (PCS)  which  tracks 
the  enforcement  status  and  permit 
compliance  of  facilities  regulated  under 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES).  PCS 
tracks  all  point  source  discharges  to 
surface  waters,  but  does  not  iiuJude 
indirect  releases  such  as  discharges  to 
POTWs.  As  required  under  the  CWA, 
dischargers  report  compliance  with 
their  NPDES  pwmit  limits  through 
Discharge  Monitoring  Reports  (DMRs). 
Data  coUected  via  I^fRs  are  entered 
into  PCS.  Only  data  reported  by  "major 
dischargers"  are  entered  into  the  data 
base. 

PCS  is  a  permit  tracking  system  and 
therefore  does  not  substitute  for  TRI 
release  data.  In  addition.  PCS  discharge 
data  are  only  available  for  major 
facilities,  and  are  reported  in  terms  of 
PCS  parameters,  not  specific  chemicals. 
In  addition,  only  those  chemical 
parameters  actually  specified  in  the 
fiK:ility  permit  have  monitoring 
requirements.  In  some  cases,  data  may 
be  reported  in  units  of  concentration 
rather  than  units  of  mass.  If  flow  rates 
are  also  reported,  concentration  data  can 


'Haaidou*  Air  PoUutanU  (HAPi)  are  dafinad  in 
•actioall2oftheaau>  Air  Act(CAA).  Soctioa  112 
UaU  189  HAPS,  at  which  181  ■«  ■!«>  liatad  in  TRI. 


be  used  to  estimate  total  releases, 
although  there  are  several  complicating 
factors  in  producing  such  an  estimate. 
In  contrast,  EPCRA  section  313  requires 
that  facilities  report  total  direct  releases 
to  receiving  streams  or  water  bodies. 
Releases  to  water  are  reported  in  pounds 
per  year  and  include  the  name  of  the 
receiving  stream  or  water  body.  The  PCS 
data  base  does  not  substitute  for  the  data 
reported  to  TRI. 

c.  Sources  of  underground  injection, 
on-site  releases  to  land,  discharges  to 
POTWs,  and  transfers  to  off-site 
facilities  data.  Under  section  3002(a)(6) 
of  the  Resource  Conservation  and 
Recovery  Act,  facilities  that  generate  an 
amount  of  hazardous  waste  that  exceeds 
a  defined  threshold  are  required  to 
submit  biennial  reports  on  that  waste  to 
EPA  (or  to  state  agencies  that  nm  RCRA 
programs).  Data  are  reported  to  the 
states  and  EPA  regions,  which  then 
provide  it  to  EPA  headquarters. 
Information  is  entered  into  the  Biennial 
Reporting  System  (BRS)  and  is 
maintained  by  EPA's  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER).  The  data  base  provides  an 
overview  of  the  progress  of  the  RCRA 
program  through  tracking  trends  in 
hazardous  waste  generation  and 
management  Large  quantity  generators 
(LQGs)  and  treatment,  storage,  and 
disposal  facilities  (TSDs)  are  required  to 
report  every  2  years.  BRS  contains  data 
for  about  23,000  LQGs  and  4,000  TSDs. 
BRS  requires  reporting  of  several  data 
elements  including:  underground 
injection,  on-site  releases  to  land,  and 
off-site  transfers. 

BRS  contains  data  on  hazardous 
wastes  as  defined  by  RCRA.  which  are 
designated  as  either  "listed  waste"  or 
"characteristic  waste."  Listed  wastes 
have  been  identified  as  hazardous  as  a 
result  of  EPA  investigations  of  particular 
industries  or  because  EPA  has 
specifically  recognized  a  chemical 
waste's  toxicity.  Characteristic  wastes 
are  determined  hazardous  because  they 
exhibit  one  or  more  of  the  following 
"characteristics":  ignitability, 
corrosivity,  reactivity,  or  toxicity.  All 
RCRA  wastes  are  designated  by  a  waste 
code  rather  than  a  Chemical  Abstract 
Service  (CAS)  number,  and  not  all  waste 
codes  used  in  BRS  reporting  map 
directly  to  a  single,  unique  chemical.  A 
RCRA  waste  stream  may  be  reported 
under  multiple  waste  codes,  but  at 
present  there  is  no  mechanism  to 
apportion  the  waste  stream  volume  to 
particular  waste  codes  where  midtiple 
codes  are  reported.  Also,  the  quantities 
of  specific  chemicals  cannot  bis 
determined  from  reported  quantities  of 
waste  streams,  which  contain  various 
constituents  including  EPCRA  section 


313  toxic  chemicals  contained  in 
various  concentrations  in  a  non- 
hazardous  matrix,  such  as  water.  Out  of 
the  over  600  chemicals  and  chemical 
categories  on  the  cvirrent  EPCRA  section 
313  toxic  chemical  list,  185  can  be 
mapped  to  a  single  unique  RCRA  waste 
code. 

BRS  requires  individual  reporting  of 
underground  injections  on-site,  on-site 
releases  to  land,  transfera  to  off-site 
locations  as  well  as  discharges  to 
POTWs.  as  does  TRI.  However,  only  half 
of  the  volume  reported  in  BRS  can  be 
assumed  to  identify  individual 
chemicals.  In  addition,  the  waste 
classification  system  results  in  waste 
quantities  being  reported  to  BRS  that  do 
not  identify  quantities  of  the  individual 
chemicals.  The  quantity  reported  to  BRS 
represents  the  quantity  of  the  entire 
waste  stream,  and  not  individual 
chemicals. 

d.  Sources  of  chemical  inventory  data. 
EPCRA  sections  311  and  312  requires 
that  states  establish  plans  for  local    . 
chemical  emergency  preparedness  and 
that  inventory  information  on  hazardous 
chemicals  be  reported  by  facilities  to 
state  and  local  authorities.  EPCRA 
section  312  ouUines  a  "two-tier" 
approach  for  annual  inventory 
reporting.  All  facilities  that  store 
hazardous  or  extremely  hazardous 
substances  must  submit  at  least  a  Tier 
I  and  often  a  Tier  n  form  (the  Tier  I  form 
collects  a  subset  of  the  information 
collected  on  the  Tier  II  form).  Tier  I 
requires  reporting  on  broad  categories  of 
physical  hazards  such  as  fire,  sudden 
release  of  pressure,  and  reactivity,  as 
well  as  acute  and  chronic  health 
hazards.  Upon  request  by  a  Local 
Emergency  Planning  Committee  (LEPC). 
State  Emergency  Response  Commission 
(SERC),  or  fire  department  a  facility 
may  be  required  to  submit  the  more 
detailed  Tier  n  form,  which  requires 
chemical  specific  information  by  CAS 
number.  Approximately  33  states 
require  regulated  facilities  to  submit 
Tier  II  forms,  and  most  of  the  remaining 
states  recommend  that  facilities  submit 
Tier  II  forms. 

While  both  the  Tier  0  form  and  the 
Form  R  collect  information  on  the  name 
of  the  facility,  the  facility's  address,  the 
parent  company,  the  parent  company's 
address,  the  name  of  the  chemical,  the 
CAS  number,  and  both  contain  a  data 
element  on  the  nmyiimiin  amount  of  the 
chemical  on-site  (the  Form  R  data 
element  is  "maximum  amount  of  the 
toxic  chemical  on-site  at  any  time 
during  the  calendar  year,"  the  Tier  n 
data  element  is  "maximum  daily 
amount  in  pounds"),  the  remainder  of 
the  information  collected  is  different 
The  Tier  II  form  collects  information  on 


the  physical  health  hazards  associated 
with  the  chemical,  additional 
information  on  inventory,  and  specific 
information  about  the  conditions  under 
which  the  material  is  stored  (e.g., 
temperature  and  pressure)  and  the 
locations  of  the  chemical  at  the  facility. 
EPCRA  section  313  does  not  require  the 
collection  of  any  of  this  information; 
rather,  it  focuses  on  information 
concerning  releases  and  other  waste 
management  activities. 

In  summary,  existing  EPA  data  bases 
do  not  substitute  for  the  multi-media 
data  reported  under  EPCRA  section  313. 
In  addition  to  the  limited  chemical 
universes  encompassed  by  these 
alternate  data  sources,  the  program  data 
bases  do  not  substitute  for  TRI  data  in 
terms  of  frequency  of  reporting, 
reporting  thresholds,  and  ease  of  use. 
EPA  is  committed  to  improving  the 
usefulness  of  the  data  it  collects,  and 
ni<»yi'Ti'""g  public  access.  TRI  is  a 
cornerstone  of  this  effort,  and  serves  as 
a  model  for  toxic  chemical  release  data 
collection  and  dissemination. 

e.  State  data  sources.  EPA  recognizes 
that  facilities  may  face  various  reporting 
requirements  at  the  state  level.  EPA 
examined  available  state  data,  but  did 
not  find  data  comparable  to  that 
collected  under  EPCRA  section  313.  As 
of  1994,  only  Arizona,  Massachusetts, 
Minnesota,  and  Wisconsin  required  or 
were  planning  to  require  expanded  state 
TRI  reporting  to  include  facilities 
outside  of  SIC  codes  20  through  39. 
Some  states  require  facilities  to  report 
release  information  beyond  that 
required  by  the  federal  TRI  program. 
Overall,  however,  the  additional  data 
collected  by  states  are  far  less  complete 
and  uniform  than  would  be  available 
under  an  expanded  EPCRA  section  list 
of  covered  facilities.  A  number  of  states 
and  regional  agencies  also  maintain 
their  own  air  emissions  inventories, 
including  California  and  the  Great  Lakes 
states.  Difficulties  in  replicating  TRI 
data  from  these  sources  include 
variations  in  the  type  of  data  collected, 
and  the  fact  that  oidy  some  states 
mAJntiiin  these  types  of  inventories. 

In  summary,  existing  EPA  data  bases 
do  not  substitute  for  the  multi-media 
data  reported  under  EPCRA  section  313. 
In  addition  to  the  limited  chemical 
universes  encompassed  by  these 
alternate  data  sources,  the  other  EPA 
data  bases  do  not  substitute  for  TRI  data 
in  terms  of  frequency  of  reporting, 
reporting  threuolds,  and  ease  of  use. 
State  data  sources  are  limited  and  vary 
widely  in  coverage  as  well.  EPA  is 
comndtted  to  improving  the  usefulness 
of  the  data  it  collects,  and  maximiring 
public 


2.  Limits  of  TRI  data.  A  number  of 
commenters  identified  shortcomings  in 
the  TRI  reporting  system  which  they  say 

caUSff  pu^l^**  migiinHBrBtanHing  of  the 

information  and  limit  its  utility.  For 
example,  a  number  of  commenters  state 
that  the  existing  TRI  system  is  of  limited 
utility  in  identifying  risks  and  may 
mislead  the  public  about  risk,  because  it 
focuses  on  volume  alone  without  regard 
to  factors  such  as  chemical  toxicity, 
bioavailability,  concentration,  and 
exposure  potential.  Other  commenters 
state  that  EPA  should  devote  resources 
to  improvements  in  such  areas  as 
compliance,  data  quality  assurance, 
chemical  list  coverage,  outreach  and 
data  dissemination  prior  to  expanding 
the  TRI  program  to  include  additional 
industries. 

EPA  acknowledges  that  there  is  room 
for  improvement  and  refinement  of  the 
TRI  reporting  system.  Since  the 
inception  of  the  program,  EPA  has 
worked  continually  to  improve  the 
reporting  system  and  the  ability  of  the 
general  public  and  othera  to  use  the 
information  contained  in  it  In  addition 
to  ongoing  programs  of  enforcement, 
compliance  assistance,  data  quality 
assurance,  data  use  assistance,  and 
general  outreach.  EPA  has  several 
initiatives  now  underway  which 
address  the  commenters'  concerns, 
including:  revising  the  Form  R  to 
address  concerns  about  the  reporting  of 
underground  injection  and  land 
releases:  screening  the  EPCRA  section 
313  chemical  list  to  ensure  that  all  listed 
chemicals  meet  the  statutory  listing 
criteria;  conducting  a  m^r  assessment 
of  the  accuracy  of  data  submitted  by 
facilities;  and  hosting  a  national 
conference  to  discuss  and  promote  TRI 
data  use.  EPA  does  not  agree  that  adding 
non-manufacturing  industries  will 
exacerbate  any  existing  deficiencies  in 
or  mispeiceptlcMU  resulting  from  the 
TRI  reportii^  program.  To  the  contrary, 
EPA  believes  that  this  expansion,  as 
well  as  the  recently  completed 
expansion  of  the  EPCRA  section  313 
toxic  chemical  list,  will  improve  the 
utility  of  the  TRI  data  by  providing  the 
public  more  complete  information  about 
toxic  chemicals  in  their  communities. 
EPA  will  initiate  a  stakeholdera  process 
to  discuss  this  and  other  issues. 

3.  SIC  code  loophole.  Several 
conunenters,  inr^«'^'"6  the  Woridng 
Group  on  Community  Right-to-Know 
and  a  number  of  other  environmental 
organizations,  urge  EPA  to  abandon  the 
SIC  code-based  system  of  coverage 
imdar  EPCRA  section  313  or  to  lower 
the  economic  detennination  for  multi- 
estaUishment  feril'Hw«-  These 
commenters  believe  that  a  number  of 
facilities  are  aUe  to  avoid  reporting 


under  EPCRA  section  313  by  classifying 
their  facilities  in  non-covered  SIC  codes. 
These  facilities  may  "manufacture." 
"process,"  or  "otherwise  use"  listed 
toxic  chemicals  in  a  manner  similar  to 
covered  facilities,  but  since  the  facilities 
can  claim  that  51  percent  or  more  of 
their  economic  activity  is  derived  at  an 
establishment  within  a  non-covered 
primary  SIC  code,  reporting  is  not 
required. 

EPA  recognizes  that  some  facilities 
with  more  than  one  establishment  are 
able  to  avoid  reporting  imder  EPCRA 
section  313  through  a  determination 
that  one  or  more  establishments, 
classified  in  non-covered  SIC  codes,  are 
responsible  for  a  majority  of  the 
economic  activity  at  that  facility.  EPA 
interpreted  SIC  coverage  in  this  manner 
to  remove  ambiguity  and  confusion 
created  by  the  linkt^  between  facility 
and  SIC  code  at  the  time  of  the  final 
rulemaking  ori^nally  implementing 
EPCRA  section  313  (see  53  FR  4502). 
EPA  believes  that  today's  ndemaking 
partially  addresses  the  commenters' 
concern  by  adding  other  SIC  codes  to 
the  list  of  covered  SIC  codes  in  EPCRA 
section  313,  even  while  acknowledging 
the  weaknesses  and  limitations  of  the 
present  SIC  code  system.  A  revision  of 
the  SIC  code  system,  called  the  North 
American  Industry  Classification 
System  (NAICS),  has  recentiy  become 
effective  (61  FR  57006),  and  may 
address  the  commenters'  concerns  by 
developing  production-oriented 
classifications.  EPA  believes  that  at 
present,  abandoning  SIC  codes  (or 
future  NAICS  codes)  entirely  woidd 
create  significant  problems  in  terms  of 
compliance  and  enforcement,  and 
would  lead  to  an  unmanageable 
reporting  system.  EPA  will  continue  to 
consider  future  expansions,  and 
methods  of  more  completely  capturing 
toxic  chemical  releases  and  waste 
management  information. 

4.  Compliance  with  NEPA.  Several 
commenters  contend  that  EPA  fsiled  to 
comply  with  the  National 
Environmental  Policy  Act  (NEPA), 
which  requires  that  the  agoocy  prepare 
an  Environmental  Impact  Statement  for 
any  major  federal  action  having  a 
significant  impact  on  the  environment 
or  that  it  issue  a  finding  of  no  significant 
impact  due  to  the  action.  Commenters 
assert  that  the  proposed  TRI  industry 
expansion  rule  is  not  exempt  from 
NEPA  based  on  functional  equivalence, 
because  it  has  not  provided  Uie  public 
with  a  meaningful  opportunity  to 
participate  in  the  evaluation  of 
environmental  factors,  or  discussed  the 
alternatives  it  nuy  have  considered, 
jpnliMJing  a  no-action.altecnative. 
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EPA  does  not  believe  that  today's 
action  is  subject  to  the  requirements  of 
the  National  Environmental  Policy  Act. 
Although  the  commenter  is  correct  that 
EPCRA  does  not  contain  a  statutory 
exemption  from  NEPA,  the  procedures 
followed  by  EPA  in  promulgating  this 
environmental  regulation  have  provided 
the  functional  equivalent  of  the 
procedures  required  by  NEPA- 
examination  of  the  environmental 
impacts  of  the  proposed  rule  and 
alternatives  to  it,  with  an  opportimity 
for  the  public  to  comment  on  the 
proposal  and  consideration  of  those 
conunents.  Under  these  circumstances, 
the  courts  have  applied  the  functional 
equivalence  doctrine  to  hold  that  EPA's 
action  is  not  subject  to  NEPA's 
procedural  requirements.  See  Western 
Nebraska  Resources  Council  v.  EPA,  943 
F.2d  867,  871-72  (8th  Cir.  1991); 
Alabama  v.  EPA,  911  F.2d  499.  504 
(11th  Cir.  1990);  Limerick  Ecology 
Action.  Inc.  v.  NRC.  869  F.2d  719  (3d 
Cir.  1989);  Wyoming  v.  Hathaway.  525 
F.2d  66,  70  (10th  Cir.  1975),  ceit. 
denied,  426  U.S.  906  (1976);  South 
Terminal  Corp.  v.  EPA,  504  F.2d  646, 
676  (1st  Cir.  1974);  Portland  Cement 
Ass'n  V.  Ruckelshaus,  486  F.2d  375,  380 
(D.C  Cir.  1973).  cert,  denied,  417  U.S. 
921  (1974). 
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Analyaia 


EPA  has  prepared  an  economic 
analysis  of  the  impact  of  this  action, 
which  is  contained  in  a  document 
entitled  Economic  Analysis  of  the  Final 
Rule  to  Add  Certain  Industries  to 
EPCRA  Section  313  (Ref.  12).  That 
document  is  available  in  the  public 
docket  for  this  rulemaking.  The  analysis 
assesses  the  costs,  benefits  and 
associated  impacts  of  the  rule,  including 
potential  effects  on  small  entities  and 
the  environmental  justice  implications 
of  the  rule,  among  others.  The  major 
findings  of  the  analysis  are  briefly 
summarized  here. 

A.- Market  Failure 

One  purpose  of  federal  regulations  is 
to  address  significant  market  failures. 
Markets  will  CbuI  to  achieve  socially 
efficient  outcomes  when  difforences 
exist  between  market  values  and  social 
values.  Two  of  the  causes  of  market 
Culure  are  externalities  and  information 
asymmetries.  In  the  case  of  negative 
externalities,  the  actions  of  one 
economic  entity  impose  costs  on  parties 
that  are  "external"  to  the  maricet 
transaction.  For  example,  entities  may 
release  toxic  chemicals  without 
accounting  for  the  consequences  to 
other  parties,  such  as  the  siurounding 
community,  and  the  prices  of  those 
entities'  goods  or  services  thus  yill  fail 


to  reflect  those  costs.  The  market  may 
also  &il  to  efficiently  allocate  resources 
in  cases  where  consumers  lack 
information.  For  example,  where 
information  is  insufficient  regarding 
toxic  releases,  individuals'  choices 
regarding  where  to  live  and  work  may 
not  be  the  same  as  if  they  had  more 
complete  information.  Since  firms 
ordinarily  have  a  disincentive  to 
provide  information  on  their  releases 
and  other  waste  management  activities 
involving  toxic  chemicals,  the  market 
fails  to  allocate  society's  resources  in 
the  most  efficient  manner. 

This  rule  is  intended  to  ameliorate  in 
part  the  market  failure  created  by  the 
lack  of  information  available  to  the 
public  about  the  release  and  other  waste 
management  activities  involving  toxic 
chemicals,  and  to  help  address  the 
externalities  arising  from  the  fact  that 
market  choices  regarding  toxic 
chemicals  have  not  fully  considered 
their  external  effects.  Through  the 
provision  of  such  data,  TRI  overcomes 
firms'  disincentive  to  provide  that 
information,  and  thereby  serves  to 
inform  the  public  of  releases  and  other 
waste  management  of  toxic  chemicals. 
Individuals  can  then  make  choices  that 
better  optimize  their  well-being.  Choices 
made  by  a  more  informed  public, 
including  consumers,  corporate  lenders, 
and  communities,  may  lead  firms  to 
internalize  into  their  business  decisions 
at  least  some  of  the  costs  to  society 
relating  to  their  releases  and  other  waste 
management  activities  involving  toxic 
chemicals.  In  addition,  by  helping  to 
identify  hot  spots,  set  priorities  and 
monitor  trends,  TRI  data  can  also  be 
used  to  make  more  informed  decisions 
regarding  the  design  of  more  efficient 
regulations  and  voluntary  programs, 
which  also  moves  society  towards  an 
optimal  allocation  of  resoiuces. 

If  EPA  were  not  to  take  this  final 
action  adding  industries  to  TRI.  the 
market  failure  (and  the  associated  social 
costs)  resulting  from  the  lack  of 
information  on  the  use  and  disposition 
of  toxic  chemicals  would  continue.  EPA 
believes  that  today's  action  will  improve 
the  scope  of  multi-media  data  on  the  use 
and  disposition  of  toxic  chemicals.  This, 
in  turn,  will  provide  information  to  the 
public,  empower  communities  to  play  a 
meaningful  role  in  environmental 
decision-making,  and  improve  the 
quality  of  environmental  decision- 
making by  government  officials,  in 
addition,  this  action  will  serve  to 
generate  information  that  reporting 
Bcilities  themselves  will  find  useful  in 
such  areas  as  highlighting  opportunities 
to  reduce  chemical  use  and  thereby 
lo%ver  costs  of  production.  EPA  beUeves 
that  these  are  sound  ratiooales  for 


adding  the  selected  industry  groups  to 
the  TRI  program. 

B.  Existing  Reporting  Requirements 

The  Toxics  Release  Inventory 
contains  multimedia  data  on 
environmental  releases  and  other 
management  activities  for  over  600  toxic 
chemicals.  While  no  other  national  data 
base  is  comparable  to  TRI,  several  other 
data  sources  exist  that  contain  some 
media-specific  environmental  data. 
Sources  maintained  by  EPA  include  the 
Aerometric  Information  Retrieval 
System  (AIRS)  Facility  Subsystem  or 
AFS,  which  tracks  air  emissions  from 
industrial  plants;  the  Permit 
Compliance  System  (PCS),  which  tracks 
permit  compliance  and  enforcement 
status  of  facilities  regulated  under  the 
National  Pollutant  CKschaige 
Elimination  System  (NPDES)  under  the 
CWA;  and  the  Biennial  Reporting 
S3r8tem  (BRS),  which  tracks  hazardous 
waste  generation  and  disposal.  Other 
sources  include  the  chemical  inventory 
data  collected  under  sections  311  and 
312  of  EPCRA,  and  Qean  Air  Act  Title 
V  operating  permits.  TRI  data  cazmot  be 
replicated  using  these  sources.  Nor 
CGOild  information  from  these  data  bases 
be  combined  to  form  a  satisfoctory 
approximation  of  the  data  contained  in 
liRI,  because  none  of  these  sources 
provides  the  release  and  transfer  or 
pollution  prevention  information  that  is 
reported  to  TRI.  In  addition,  these  other 
data  collections  differ  in  the  information 
collected,  chemical  and  facility 
coverage,  applicable  various  thresholds 
and  reporting  frequencies,  and  how  the 
data  are  reported.  The  definitional 
consistency  provided  by  TRI  creates 
important  advantages  over  any  data 
system  that  might  be  assembled  from 
non-TRI  sources.  These  other  data 
sources  perform  the  functions  for  which 
they  were  designed,  but  they  were  not 
intended  to  serve  the  same  purposes  as 
TRI.  Therefore,  EPA  has  concluded  that 
while  there  may  be  some  degree  of 
overlap  between  the  reporting  required 
under  EPCRA  section  313  and  PPA 
section  6607  and  that  required  imder 
other  statutes,  these  reporting 
requirements  do  not  duplicate  or 
conflict  with  each  other.  This  issue  is 
discussed  in  detail  in  the  Economic 
Analysis  for  the  final  rule  (Ref.  12). 

C  Summaiy  of  Reporting  and  Costs 

Table  1  in  Unit  VLF.4.  of  this 
preamble  displajrs  the  reporting  level 
and  cost  estimates  by  industry  for  the 
rule.  EPA  estimates  that  under  this  rule, 
a  total  of  approximately  6,600  facilities 
will  submit  approximately  46.200 
repmts  (both  Form  Rs  and  Form  As) 
annually.  This  total  is  based  on  6.300 


facilities  in  the  new  industry  groups 
submitting  42,500  reports,  and 
approximately  360  facilities  in  the 
existing  manufacturing  sector 
submitting  3,600  reports  as  a  result  of 
the  change  in  the  definition  of  otherwise 
use.  Total  incremental  compliance  costs 
are  also  presented  in  Table  I  by  industry 
sector.  As  shown,  aggregate  costs  in  the 
first  year  are  estimated  to  be  $226 
million;  in  subsequent  years  they  are 
estimated  to  be  $143  million  per  year. 

D.  Associated  Requirements 

There  are  various  state  and  federal 
requirements  imder  other  statutes  and 
regulations  that  may  be  triggered  when 
a  fecility  files  a  report  under  EPCRA 
section  313.  The  associated 
requirements  include  state  taxes  and 
fees,  state  pollution  prevention  planning 
requirements,  and  special  requirements 
in  certain  NPDES  storm  water  permits 
issued  by  EPA.  These  associated 
requirements  are  discussed  in  detail  in 
the  Economic  Analysis  for  the  final  rule 
(Ref.  12). 

Although  the  state  fees,  taxes  and 
pollution  prevention  planning 
requirements  are  associated  with 
ETCRA  section  313  reporting,  they  are 
not  required  by  this  or  any  other  rule 
issued  under  EPCRA  section  313. 
Therefore,  EPA  has  not  included  either 
the  costs  or  benefits  of  associated  state 
requirements  along  with  the  costs  and 
benefits  of  the  rule.  States  imposing 
these  associated  requirements  may  wish 
to  assess  the  benefits  and  costs  of 
applying  them  to  new  industries. 

EPA  has  also  established  associated 
requirements  in  certain  general  storm 
water  permits  under  the  NPDES 
program,  which  apply  to  some  facilities 
regulated  under  those  general  permits. 
EPA  has  not  included  those  NPDES 
requirements  as  costs  of  this  rule, 
because  they  are  not  triggered  by  this 
action,  but  may  be  made  applicable  to 
fecilities  added  to  the  TRI  program  by 
this  rule  only  at  the  time  the  NPDES 
general  permit  is  renewed.  Should  the 
Agency  extend  NPDES  requirements  to 
the  fecilities  being  added  by  this  rule  at 
some  point  in  the  future,  that  would  be 
the  appropriate  time  to  consider  the 
costs  and  benefits  of  those  requirements. 

E.  Benefits 

In  enacting  EPCRA  and  PPA,  Congress 
recognized  the  significant  benefits  of 
providing  information  on  toxic  chemical 
releases  and  other  waste  management 
TRI  has  proven  to  be  one  of  the  most 
powerful  forces  in  empowering  the 
federal  government,  state  governments, 
industry,  enviroiunental  groups  and  the 
general  public  to  fully  participate  in  an 
informed  dialogue  about  the 


environmental  impacts  of  toxic 
chemicals  in  the  United  States.  TRI's 
publicly  available  data  base  provides 
quantitative  information  on  toxic 
chemical  releases  and  other  waste 
management  With  the  collection  of  this 
information  starting  in  1987  came  the 
ability  for  the  public,  government,  and 
the  rejgiilated  community  to  imderstand 
the  magnitude  of  chemical  releases  in 
the  United  States,  and  to  assess  the  need 
to  reduce  the  uses  and  releases  of  toxic 
chemicals.  TRI  enables  all  interested 
parties  to  establish  credible  baselines,  to 
set  realistic  goals  for  environmental 
progress  over  time,  and  to  measure 
progress  in  meeting  these  goals  over 
time.  The  TRI  system  has  become  a 
neutral  yardstick  by  which  progress  can 
be  measured  by  all  stakeholders.  The 
information  reported  to  TRI  increases 
knowledge  of  die  levels  of  toxic 
chemicals  released  to  the  enviroiunent 
and  the  potential  pathways  of  exposure, 
improving  scientific  understanding  of 
the  health  and  environmental  risks  of 
toxic  chemicals;  allows  the  public  to 
make  informed  decisions  on  where  to 
wori:  and  live;  enhances  the  ability  of 
corporate  leaden  and  purchasers  to 
more  accurately  gauge  a  facility's 
potential  environmental  liabilities; 
provides  reporting  facilities  with 
information  that  can  be  used  to  save 
money  as  well  as  reduce  emissions;  and 
assists  federal,  state,  and  local 
authorities  in  making  better  decisions 
on  acceptable  levels  of  toxics  in  the 
-environment 

Analytically,  there  are  two  types  of 
benefits  associated  with  TRI  reporting— 
direct  and  follow-on.  Direct  benefits 
include  the  value  of  improved 
knowledge  about  the  use  and 
disposition  of  toxic  chemicals,  which 
leads  to  improvements  in 
iinderstanding,  awareness  and  decision- 
making. It  is  expected  that  this 
rulemaking  will  generate  such  benefits 
by  providing  the  public  with  readily 
accessible  information  that  otherwise 
would  not  be  available  to  them. 

The  second  type  of  benefits  derive 
from  changes  in  behavior  that  may 
result  fixim  the  information  reported  to 
TRL  These  changes  in  behavior, 
including  reductions  in  the  releases  and 
changes  in  the  vraste  management 
practices  for  toxic  chemicals,  yield 
health  and  environmental  benefits. 
These  changes  in  behavior  come  at  some 
cost,  and  the  net  benefits  of  the  follow- 
on  activities  are  the  difference  between 
the  benefits  of  decreased  chemical 
releases  and  transfers  and  the  costs  of 
the  actions  needed  to  achieve  the 
decreases.  These  follow-on  activities, 
however,  are  not  required  by  the  rule. 


Because  the  current  state  of 
knowledge  about  the  economics  of 
information  is  not  highly  developed, 
EPA  has  not  attempteid  to  monetize  the 
direct  informational  benefits  of  adding 
new  industry  groups  to  the  list  of 
industries  required  to  report  to  TRL 
Furthermore,  because  of  the  inherent 
uncertainty  in  the  subsequent  chain  of 
events,  EPA  has  also  not  attempted  to 
predict  die  changes  in  behavior  that 
result  bom.  the  information,  or  the 
rosultant  net  benefits,  i.e.,  the  diSierence 
between  benefits  and  costs.  EPA  does 
not  believe  that  there  are  adequate 
methodologies  to  make  reasonable 
monetary  estimates  of  either  the  direct 
or  follow-on  benefits  related  to  this  rule. 

Rather.  EPA  assessed  the  potential  for 
the  rule  to  gmierate  benefits  comparable 
to  those  generated  by  currently 
reporting  industries  by  seeking  date  on 
certain  characteristics  of  the  use  and 
disposition  of  toxic  chemicals, 
specifically  air  release  date,  which 
could  be  compared  among  the  various 
sectors  already  subject  to  or  now  being 
added  to  the  TRI  program.  EPA 
analyzed  release  date  collected  under 
authority  of  the  CAA  and  maintained  in 
the  AFS.  While  limitetions  in  the  date 
set  and  methodology  did  not  permit 
estimates  to  be  made  of  the  amounte  of 
potential  TRI  releases,  ttie  analysis 
clearly  supported  EPA's  belief  that 
substantia  volumes  of  TRI  releases  and 
other  waste  management  of  EPCRA 
section  313  toxic  chemicals  will  be 
captured  by  expanding  the  coverage  to 
include  the  additional  industry  groups. 
EPA  believes  this  evidence  supports  ite 
determination  that  the  indust^  groups 
being  added  are  likely  to  generate 
valuable  information  as  part  of  the  TRI 
program.  In  addition,  the  experience  of 
the  past  8  years  shows  that  reporting  to 
TRI  by  manufecturing  fecilities  has 
produced  real  gains  in  understanding 
the  use,  release  and  othe  waste 
management  of  toxic  chemicals,  and 
opportunities  to  minimize  the  potential 
for  human  and  environmental  exposure 
to  toxics.  EPA  believes  that  the 
additional  reporting  to  be  generated  by 
thin  rule  will  yield  similar  benefite. 

F.  Impacts  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  and  the  Agency's 
longstanding  policy  of  always 
considering  whether  there  may  be  a 
potential  for  adverse  impacte  on  small 
entities,  the  Agency  has  also  evaluated 
tha  potential  impacte  of  this  rule  on 
small  entities.  The  Agency's  analysis  of 
potentially  adverse  economic  impacte  is 
included  in  the  Economic  Analysis  for 
this  rule  (Ref.  12).  The  following  is  a 
brief  overview  of  EPA's  findings. 
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1.  Overall  methodology.  This  rule  may 
affect  both  small  businesses  and  small 
governments.  For  the  purpose  of  its 
analysis  for  the  final  rule,  EPA  defined 
a  smJall  business  using  the  small 
business  size  standards  established  by 
the  SBA.  In  conjimction  with  the 
proposed  rule,  EPA  had  analyzed  the 
small  business  impacts  in  two  ways, 
using  a  definition  of  10  to  49  employees 
and  using  SBA's  size  standards. 
Although  EPA  has  chosen  to  use  SBA's 
size  standards  for  the  final  rule,  it  will 
continue  to  investigate  whether  an 
alternate  small  business  definition  such 
as  10  to  49  employees  would  be 
appropriate  for  the  purpose  of  EPCRA 
section  313  rulemakings,  and  may 
choose  such  an  alternate  definition  in 
future  rulemakings.  EPA  defined  small 
governments  using  the  RFA  definition 
of  jurisdictions  with  a  population  of  less 
than  50,000. 

Only  those  small  entities  that  are 
expected  to  submit  at  least  one  report 
are  considered  to  be  affected  for  the 
purpose  of  the  small  entity  analysis.  The 
number  of  affected  entities  will  be 
smaller  than  the  number  of  afilBcted 
fiacilities.  because  many  entities  operate 
more  than  one  facility.  Economic 
impacts  on  affiscted  small  entities  were 
calculated  assuming  that  all  TRI  reports 
would  be  filed  using  the  longer  Form  R 
(and  not  the  Form  A),  which  yields  a 
conservative  estimate  of  costs  (i.e.,  it  is 
likely  to  overestimate  the  true  impacts). 
Impacts  were  calculated  for  both  the 
first  year  of  reporting  and  subsequent 
yean.  First  year  costs  are  typically 
higher  than  continuing  costs  because 
fiiins  must  familiarize  themselves  with 
the  requirements.  Once  firms  have 
become  familiar  with  how  the  reporting 
requirements  apply  to  their  operations, 
costs  ^1.  EPA  believes  that  subsequent 
year  Impacts  present  the  best  measure  to 
judge  the  impact  on  small  entities 
because  these  continuing  costs  are  more 
representative  of  the  costs  firms  face  to 
comply  with  the  rule. 

EPA  analyzed  the  potential  cost 
impact  of  the  rule  on  small  businesses 
and  governments  in  each  of  the  newly 
added  industry  sectors  separately  in 
order  to  obtain  the  most  accurate 
assessment  for  each.  EPA  then 
aggregated  the  analyses  for  the  purpose 
of  detemining  whether  it  could  certify 
that  the  rule  "will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
RFA  section  605(b)  provides  an 
exemption  from  the  requirement  to 
prepare  a  regulatory  flexibility  analysis 
for  a  rule  where  an  agency  makes  and 
supports  the  certification  statement 
quoted  above.  For  reasons  detailed  in 
the  "Assessment  of  the  Impacts  on 


Small  Entities"  prepared  and  submitted 
to  the  rulemaking  docket  for  this  rule, 
EPA  believes  that  the  statutory  test  for 
certifying  a  rule  and  the  statutory 
consequences  of  not  certifying  a  rule  all 
indicate  that  certification 
determinations  may  be  based  on  an 
aggregated  analysis  of  the  rule's  impact 
on  all  of  the  small  entities  subject  to  it 

2.  Small  businesses.  EPA  used 
compliance  costs  as  a  percentage  of 
annual  company  sales  to  assess  the 
potential  impacts  on  small  businesses  of 
expanding  the  TRI  program  to 
additional  industry  groups.  This  is  a 
good  measure  of  a  firm's  ability  to  afford 
the  costs  attributable  to  a  regulatory 
requirement,  because  comptuing 
compliance  costs  to  revenues  provides  a 
reasonable  indication  of  the  magnitude 
of  the  regulatory  burden  relative  to  a 
commonly  available  measure  of  a 
company's  business  volume.  Where 
regulatory  costs  represent  a  small 
fraction  of  a  typic^  firm's  revenue  (for 
example,  less  than  1  percent,  but  not 
greater  than  3  percent),  EPA  believes 
that  the  financial  impacts  of  the 
regulation  may  be  considered  not 
significant.  As  discussed  above,  EPA 
also  believes  that  it  is  appropriate  to 
apply  this  measure  to  subsequent  year 
impacts. 

At  proposal,  EPA  indicated  that  the 
rule  might  have  a  potentially  significant 
impact  on  some  small  businesses  in  the 
chemical  wholesaling  industry  (SIC 
code  5169  -  Chemicals  Allied  Products). 
EPA  found  that  those  chemical 
wholesalers  required  to  submit  reports 
would  file  between  1  and  27  reports 
each,  but  that  the  actual  nimiber  of 
reports  per  facility  would  be  distributed 
throughout  this  range.  Impacts  above  1 
percent  were  predicted  for  small 
businesses  reporting  the  high  number  of 
reports  (i.e.,  27  reports).  However,  EPA 
stated  that  the  majority  of  companies 
would  not  have  to  submit  the  mavimnm 
number  of  reports  and  wouJd  face  lower 
costs. 

In  response  to  comments,  EPA  has 
reanalyzed  its  data,  including  reporting 
levels  from  the  three  States  that  require 
reporting  from  this  industry,  and  has 
adjusted  its  reporting  estimates 
downward  as  a  result  Although  EPA 
calculated  small  business  impacts  for 
the  proposed  rule  using  only  the 
minimum,  maximum,  and  average 
number  of  reports  per  facility,  EPA 
stated  that  there  is  a  distribution  of 
reports  per  facility  between  the  low  and 
high  ends.  For  the  final  rule,  EPA 
calciilated  small  business  impacts  using 
a  distribution,  and  was  able  to  better 
estimate  the  actual  small  business 
impacts  that  are  expected. 


At  proposal,  EPA  also  found  that 
there  were  sufficient  imcertainties 
regarding  the  impacts  on  one  other 
industry,  RCRA  subtitle  C  hazardous 
waste  facilities  in  SIC  code  4953,  that 
the  Agency  could  not  confidently  make 
a  determination  regarding  the 
magnitude  and  incidence  of  the 
impacts.  Therefore,  EPA  stated  that  its 
initial  analysis  of  reporting  by  RCRA 
SubtiUe  C  Facilities  in  SIC  Code  4953 
indicated  that  reporting  could  impose  a 
significant  burden  on  some  small 
businesses  in  this  indiistry.  However, 
EPA  stated  that  it  wras  not  highly 
confident  of  the  acciuacy  of  its 
estimated  average  number  of  reports  per 
facility,  and  believed  that  it  had 
overestimated  the  actual  number  and 
consequentiy  overestimated  the  small 
business  impacts. 

In  the  Federal  Register  of  August  21, 
1996  (61  FR  43207)  (FRL-5393-4),  EPA 
published  a  notice  announcing  the 
availability  of  additional  information 
related  to  the  impact  of  r hanging  the 
definition  of  otherwise  use.  This 
included  information  on  the  impact  on 
facilities  in  SIC  code  4953.  After 
receiving  public  comment  on  this 
analysis,  EPA  further  refined  it  to  better 
estimate  the  number  of  reports  from  this 
industry. 

Based  on  its  calculations  for  all  the 
industry  sectors  being  added  by  the 
final  rule,  the  Agency  estimates  that 
approximately  4,800  businesses  «viU  be 
a^cted  by  the  rule,  and  that 
approximately  3,600  of  these  businesses 
qiialify  as  small  based  on  the  applicable 
SBA  size  standards.  For  the  first 
reporting  year,  EPA  estimates  that 
approximately  570  small  businesses 
may  bear  compliance  costs  between  1 
percent  and  3  percent  of  revenues,  and 
that  approximately  120  may  bear  costs 
greater  than  3  percent.  In  subsequent 
years,  about  170  small  businesses  are 
predicted  to  face  compliance  costs 
between  1  percent  and  3  percent  of 
revenues;  only  about  60  businesses  are 
estimated  to  experience  impacts  over  3 
percent  As  stated  above.  EPA  believes 
that  subsequent-year  impacts  are  the 
appropriate  measure  of  small  business 
impacts. 

3.  Small  governments.  To  assess  the 
potential  impacts  on  small  governments, 
EPA  used  compliance  costs  as  a 
percentage  of  annual  government 
revenues  to  measure  potential  impacts. 
Similar  to  the  methodology  for  small 
businesses,  this  measure  was  used 
because  it  provides  a  reasonable 
indication  of  the  magnitude  of  the 
regulatory  burden  relative  to  a 
government's  ability  to  pay  for  the  costs, 
and  is  based  on  readily  available  data. 


EPA  has  estimated  that  49  publicly 
owned  electric  utility  facilities,  operated 
by  a  total  of  41  municipalities,  may  be 
affected.  Of  these,  an  estimated  18  are 
operated  by  small  governments  (i.e., 
those  with  populations  under  50,000). 
None  of  these  small  governments  will 
bear  costs  greater  than  1  percent  of 
annual  government  revenues. 

4.  All  small  entities.  As  discussed 
above,  only  230  small  businesses  are 
expected  to  bear  costs  over  1  percent  of 
revenues  (roughly  6  percent  of  the  3.600 
small  businesses  affected  by  the  rule) 
and  only  60  (a  subset  of  the  230]  are 
expected  to  bear  costs  over  3  percent  of 


sales  Gess  than  2  percent  of  all  affacted 
small  entities)  after  the  first  year  of 
reporting.  None  of  the  affected  small 
governments  are  estimated  to  bear  costs 
greater  than  one  percent  of  revenues. 
Thus,  the  total  number  of  small  entities 
with  impacts  above  this  level  does  not 
change  when  the  results  are  aggregated 
for  all  small  entities  (i.e.,  both  small 
businesses  and  small  governments). 
Based  on  this  analysis  which  itself  is 
based  on  conservative  assumptions, 
EPA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
keeping  with  Agency  policy,  however, 


EPA  has  aontheless  prepared  an 
assessment  of  the  sniall  entity  impact  of 
this  rule  and  of  alternative  r^ulatory 
approaches  that  might  minimize  that 
impact  consistent  with  the  objectives  of 
EPCRA.  (See  Rei  14)  EPA  considered 
this  assessment  in  making  final 
decisions  about  the  scope  and  terms  of 
the  rule  to  ensure  that  the  rule  would 
not  unduly  burden  small  entities.  That 
assessment,  which  builds  on  the  initial 
regulatory  flexibility  analysis  (IRFA) 
prepared  for  the  proposed  rule  and  on 
the  Response  to  Comments  on  the  IRFA, 
is  available  in  the  docket  for  this 
rulemaking. 


Table  1  .-Summary  of  Reporting  arvl  Costs 


Number  of  Re- 

ponmQ  raCtlRIBS 

Number  of  Re- 
.  ports 

Estimaisd  Industry  Costs  ($  mWon  per  year) 

Industry 

First  Year 

Subsequent  Years 

Metal  Mining 

Coal  Mining 

Electric  Utilities 

Hazardous  Waste  Treatment 
Disposal  Facilities 

Chemicals  Allied  Products- 
Wholesale 

Petroleum  Bulk  Stations  Termi- 
nais-Whotesale 

Solvent  Recovery  Services 

Manufacturirfg 

234 

321 
977 
162 

717 

3,842 

14 
357 

677 
642 
9.898 
4.784 

8,352 

18.053 

117 
3.631 

3.9 

5.4 

44.9 

22.4 

39.6 

39.7 

0.6 
17.3 

22 

2.1 
29.4 
15.3 

253 

56.2 

0.4 

11.6 

ToM 

6.624 

46.154 

225.8 

1423 

Vn.  Agency  Giudance  and  Stakeholder 


As  EPA  has  expanded  the  community 
right-to-know  program,  first  by  nearly 
doubling  the  number  of  chemicals  for 
which  release  and  other  waste 
management  information  is  required, 
and  now  through  today's  expansion, 
adding  seven  new  industrial  sectors,  the 
Agency  has  had  the  opportimity  to 
discuss  various  aspects  of  the  program 
with  a  broad  range  of  stakeholders, 
including  industry,  small  businesses, 
states  and  citizens  groups.  Through  this 
outreach,  and  the  Agency's  own 
experience  in  ruiuiing  the  program,  we 
have  confirmed  our  belief  that  right-to- 
know  is  a  fundamental  part  of  how  the 
Agency  provides  public  health  and 
environmental  protection.  TRI  is  the 
backbone  of  the  Agency's  community 
right-to-know  program. 

EPA,  however,  is  committed  to 
improving  the  TRI  program  by  reducing 
the  cost  of  reporting  while  increasing 
the  utility  of  toxic  release  information. 
EPA  believes  that  the  program  could  be 
made  even  more  efiiective  through  a 
careful  evaluation  of  the  ciurent 
reporting  forms  ("Form  R"  and  "Form 
A,"  the  altemate  threshold  certification 
form)  and  the  information  gathering 


practices  used  by  businesses  in 
completing  the  forms.  Specifically,  EPA 
believes  these  forms  can  be  revised  to 
make  it  simpler  and  less  costly  for 
businesses  to  meet  their  recordkeeping 
and  reporting  obligations,  while  making 
it  easier  for  communities  and  citizens 
groups  to  understand  and  use  toxic 
chemical  release  information.  EPA  will 
also  look  at  other  ways  to  reduce 
reporting  burdens,  having  to  do  with 
how  companies  handle  records  and  how 
they  make  estimates  of  quantities  for 
threshold  determinations  and  for  release 
and  other  waste  management 
determinations.  Upon  the  promulgation 
of  this  final  rule,  EPA  is  initiating  an 
intensive  stakeholder  process-involving 
citizens  groups,  industry,  small 
businesses  and  states-^to  conduct  a 
comprehensive  evaluation  of  the  current 
TRI  reporting  forms  and  reporting 
practices  with  the  explicit  goal  of 
identifying  opportunities,  consistent 
with  community  right-to-know  and  the 
relevant  law,  to  simplify  and/or  reduce 
the  cost  of  TRI  reporting.  EPA  will    . 
announce  the  details  of  this  process  in 
a  future  Federal  Register  notice. 


VnL  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPPTS-400104).  The  record 
includes  all  information  considered  by 
EPA  in  developing  this  final  rule.  This 
includes  all  information  disciissed  or 
referenced  in  the  preamble  as  well  as  all 
information  in  the  docket  and 
referenced  in  documents  in  the  docket. 
A  public  version  of  the  record  without 
any  confidential  information  is  available 
in  the  TSCA  Public  Docket  Office  from 
noon  to  4  p.m.,  Monday  through  Friday, 
except  le^  holidays.  The  TSCA  PubUc 
Docket  Office  is  located  in  Rm.  NE- 
G607,  Northeast  Mall.  401  M  St,  SW.. 
Washington,  DC 
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X.  Regulatory . 
Kequimnenta 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  it  has  been 
determined  that  this  is  a  "significant 
regulatory  action"  because  it  is  likely  to 
have  an  annual  effect  of  $100  million  or 
more.  This  action  therefore  %vas 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  and  any 
substantive  comments  or  changes  made 
during  that  review  have  been 
docimiented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

For  the  reasons  explained  in  Unit 
VII.F.  of  this  preamble,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Ageaicy  hen^  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sooall  entities.  In  brief,  the 
factual  basis  of  this  determination  is  as 
follows:  there  are  18  small  governments 
that  may  be  afEected  by  the  rule  (Le.. 
will  have  to  file  reports  under  the  rule), 
none  of  which  will  bear  costs  greater 
than  one  percent  of  ■nmial  government 
revenues.  Of  the  approximately  3,600 
small  businesses  afiiacted  by  the  rule, 
EPA  estimates  that  only  approximately 
230  or  6  percent  will  experience 
compliance  costs  exceeding  1  percent  of 
annual  sales,  and  of  those  230,  only  60 
(less  than  2  percent)  will  experience 
costs  exceeding  3  percent  of  annual 
sales.  Given  these  relatively  small 
estimated  impacts  and  the  relatively 
small  number  of  entities  afEscted,  for 
purposes  of  the  RFA  EPA  believes  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sooall  entities.  EPA's 
estimates  are  based  on  the  economic 
analjrsis,  and,  as  noted  above,  are 
discussed  further  above,  in  Unit  VILF. 
of  this  preamble,  as  well  as  in  a 


dociunent  available  in  the  public  docket 
for  this  rulemaking.  entiUed  Assessment 
of  the  Impacts  on  Small  Entities  of  the 
Final  Rule  Entitled  "Addition  of 
Facilities  in  Certain  Industry  Sectors; 
Revised  Interpretation  of  Otherwise  Use; 
Toxics  Release  Inventory;  Community 
Right-to-Know"  (Ref.  14).  This 
determination  is  for  the  entire 
population  of  small  entities  potentially 
affected  by  this  rule,  since  the  test  for 
certification  is  whether  the  rule  as  a 
whole  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

At  proposal,  the  Agency  did  not  have 
sufficient  information  to  determine 
whether  or  not  the  the  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  smcill  entities. 
Therefore,  EPA  prepared  an  initial 
regulatory  flexibility  analysis  of  the 
proposed  regulation,  and  presented  that 
analysis  for  public  comment  in 
conjimction  with  the  proposed  rule. 
EPA  considered  all  comments  received 
on  its  initial  analysis  and  its  assessment 
of  the  impacts  of  the  proposed  rule  on 
small  entities;  these  comments  and 
EPA's  responses  are  disciissed  in  the 
Response  to  Corrunents  document  (Ref. 
15)  and  in  Ref.  14. 

Notwithstanding  the  Agency's 
certification  of  this  final  rule  under 
section  605(b)  of  the  RFA,  EPA  remains 
committed  to  minimizing  small  entity 
impacts  when  feasible  and  to  ensuring 
that  small  entities  receive  assistance  to 
ease  their  burden  of  compliance. 
Therefore,  EPA  has  reviewed  the 
considerations  identified  in  section  604 
of  the  RFA  relating  to  the  final 
regulatory  flexibilUy  analysis,  and  that 
review  is  set  forth  in  the  above- 
refarenced  document.  Assessment  of  the 
Impacts  on  Small  Entities  of  the  Final 
Rule  EntiUed  (Ref.  14).  hi  addition, 
although  not  required,  EPA  intends  to 
prepare  sector-specific  guides  for  the 
new  industry  sectors  in  order  to  assist 
facilities  in  determining  their 
compliance  needs  and  in  properly 
completing  the  appropriate  form.  EPA 
has  prepared  such  dociunents  for 
existing  sectors  and  has  received 
positive  feedback  on  their  utility  fit>m 
the  targeted  facilities.  In  addition,  the 
Agency  is  always  interested  in  any 
comments  regarding  the  economic 
impacts  that  this  regulatory  action 
imposes  on  small  entities,  particularly 
suggestions  for  minimising  that  impact 
Such  conunents  may  be  submitted  to  the 
Agency  at  any  time,  to  the  address  listed 
above. 

Information  relating  to  this 
determination  has  been  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Snudl 
Business  Administration,  and  is 


included  in  the  docket  for  this 
rulemaking. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  Since  this  action 
generally  involves  the  extension  of  a 
currenUy  approved  information 
collection  requirement,  OMB  has 
approved  this  action  as  an  addendiun  to 
the  ICR  approved  under  OMB  Control 
No.  2070-0093.  The  OMB  control 
number  for  tilis  action  is  2070-0157. 
Pursuant  to  section  3507  of  the  PRA  and 
5  CFR  1320.5(b)  and  1320.6(a),  an 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  This  notice  aimounces  OMB's 
approval  and  the  OMB  control  numbers 
for  EPA's  regulations  are  listed  in  40 
CFR  part  9  and  48  CFR  chapter  15.  and, 
if  applicable,  also  appear  on  the 
infonnation  collection  instrument 

EPA's  estimates  with  regard  to  the 
burden  associated  with  the  information 
collection  requirements  contained  in  the 
proposed  rule  (EPA  ICR  No.  1784.01). 
were  submitted  to  OMB  pursuant  to  5 
CFR  1320.11  and  presented  for  public 
conunent  pursuant  to  5  CFR 
1320.8(dMl)-  Pursuant  to  5  CFR 
1320.11(c).  OMB  provided  comments  on 
the  proposed  ICR.  a  copy  of  which  has 
been  included  in  the  public  docket  for 
this  rale.  In  addition,  the  Agency 
received  a  number  of  public  comments. 
Both  OMB's  and  relevant  public 
comments  are  addressed  in  the  final 
ICR,  which  also  reflects  any  changes  to 
the  burden  estimates  that  have  been 
made  as  a  result  of  the  comments 
received. 

Provision  of  this  information  is 
mandatory,  upon  promulgation  of  this 
final  rule,  pursuant  to  EPCRA  section 
313  (42  U.S.C  11023)  and  PPA  section 
6607  (42  U.S.C.  13106).  EPCRA  section 
313  requires  owners  or  operators  of 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  any  of 
over  600  listed  toxic  chemicals  and 
chemical  categories  (hereinafter  "toxic 
chemicals")  in  excess  of  the  applicable 
threshold  quantities,  and  meeting 
certain  requirements  (i.e.,  at  least  10 
FTEs  or  the  equivalent),  to  report 
environmental  releases  and  transfan  of 
and  waste  management  activities  for 
such  chemicals  annually.  Under  section 
6607  of  the  PPA,  facilities  must  also 
provide  information  on  the  quantities  of 
the  toxic  rb«""'"'l«  in  waste  streams 
anri  the  efforts  made  to  manage  those 
waste  quantities.  The  regulations 


codifying  the  EPCRA  section  313 
reporting  requirements  appear  at  40  CFR 
part  372.  Respondents  may  designate 
the  specific  diemical  identity  of  a 
substance  as  a  trade  secret,  pursuant  to 
EPCRA  section  322  (42  U.S.C.  11042). 
Regulations  codifying  the  trade  secret 
provisions  can  be  found  at  40  CFR  part 
350. 

CurrenUy,  facilities  subject  to  the 
reporting  reqiiirements  under  EPCRA 
313  and  PPA  6607  must  use  the  EPA 
Toxic  Chemical  Release  Inventory  Form 
R  (EPA  Form  No.  9350-1),  unless  they 
qualify  to  use  the  EPA  Toxic  Chemical 
Release  Inventory  Form  A  (formerly 
"Certification  Statement")  (EPA  Form 
No.  9350-2).  Form  R  must  be  completed 
if  a  facility  manufactures,  processes,  or 
otherwise  uses  any  listed  chnminal 
above  threshold  quantities  and  meets 
certain  other  criteria.  For  Form  A,  EPA 
established  an  alternate  threshold  for 
those  facilities  with  low  annual 
reportable  amoimts  of  a  listed  toxic 
chemical.  A  facility  that  meets  the 
applicable  reporting  thresholds,  but 
estimates  that  the  total  annual 
reportable  amount  of  the  chemical  does 
not  exceed  500  pounds,  can  take 
advantage  of  an  alternate  manufacture, 
process,  or  otherwise  use  threshold  of  1 
million  pounds  per  3rear  for  that 
chemical,  provided  that  certain 
conditions  are  met,  and  submit  the 
Form  A  instead  of  the  Form  R.  OMB  has 
approved  the  reporting  and 
recordkeeping  requiremrats  related  to 
Form  R,  supplier  notification,  and 
petitions  under  OMB  Control  No.  2070- 
0093  (EPA  ICR  No.  1363)  and  those 
related  to  Form  A  imder  OMB  Control 
No.  2070-0143  (EPA  ICR  No.  1704). 

CurrenUy.  approximately  23,000 
facilities  report  to  the  TRL  For  Form  R. 
EPA  estimates  the  industry  reporting 
burden  for  collecting  this  infcnmation 
(including  recordkeeping)  to  average  74 
hoius  per  report  in  the  first  yea,  at  an 
estimated  cost  of  $4,587  per  Form  R.  In 
subsequent  years,  the  burdm  is 
estimated  to  average  52.1  hours  per 
report,  at  an  estimated  cost  of  $3,203  per 
Form  R.  For  Form  A,  EPA  estimates  the 
burden  to  average  49.4  hours  per  report 
in  the  first  year,  at  an  estimated  cost  of 
$3,101  per  Form  A.  In  subsequent  years, 
the  burdm  is  estimated  to  average  34.6 
hours  per  report,  at  an  estimated  cost  of 
$2,160  per  Poim  A.  T&ese  estimates 
include  the  time  needed  to  review 
instructions;  search  existing  data 
sources:  gather  and  maintain  the  data 
needed;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  infimnation. 
The  actual  burden  on  any  specific 
facility  may  be  difCarent  from  this 
estimate  d^>ending  on  the  ccunpleodty 


of  the  facility's  operations  and  the 
profile  of  the  releases  at  the  facilibr- 
This  final  rule  is  estimated  to  add 
6.267  facilities  to  the  niunber  of 
respondents  currenUy  reporting  to  TRI, 
and  to  increase  the  number  of  reports 
submitted  by  357  currenUy  reporting 
facilities.  These  facilities  will  submit  an 
estimated  additional  39.000  Form  Rs 
and  7.100  Form  As.  This  final  rule 
therefore  results  in  an  estimated  total 
burden  of  3.6  million  hours  in  the  first 
year,  and  2.3  million  hours  in 
subsequent  years,  at  a  total  estimated 
cost  of  $225.8  million  in  the  first  year 
and  $142.5  million  in  subsequent  years. 
In  approving  the  information  collection  ' 
requirements  contained  in  this  final 
rule,  which  in  essence  increases  the 
number  of  respondents  subject  to  the 
requirements  without  changing  the' 
underlying  requirements.  OMB  has 
increased  the  ^proved  burden  hours  in 
its  inventory  for  the  two  existing  ICRs, 
in  order  to  accommodate  the  burdois 
associated  with  the  final  rule. 

Burden  means  the  total  time,  effort,  or 
finanrial  resouTces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes,  where 
applicable,  the  time  needed  to  review 
instriictioiu;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
djylnaa  the  information.  EPA's  burdm 
estimates  for  the  rule  take  into  account 
aU  of  the  above  elements,  considering 
that  under  section  313,  no  additional 
measurement  or  monitoring  may  be 
imposed  for  purposes  of  reporting. 

A  copy  of  the  nnal  ICR  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division, 
Environmental  Protection  Agency 
(2137),  401  M  St,  SW.,  Washington,  DC 
20460,  by  calling  (202)  260-2740,  or 
electronicaUy  by  sending  an  e-mail 
message  to 

"fBrm«.sandy^pamaU.epa.gov."  A 
copy  is  also  included  in  the  Public 
Docket  for  the  final  rule,  and  is  avaiUile 
electronically  as  a  supporting  doounent 
to  the  final  rule  on  the  EPA  fauomepage. 

D.  Unfunded  Mandates  Refonn  Act  and 
Executive  Order  12875 

Pursuant  to  Tide  n  of  the  Unfunded 
Mandates  Refiorm  Act  of  1995  (UMRA) 
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(Pub.  L.  104-4),  EPA  has  detennined 
that  this  action  contains  a  "federal 
mandate"  that  may  restilt  in 
expenditures  of  $100  million  or  more 
for  the  private  sector  in  any  1  year,  but 
that  it  will  not  result  in  such 
expenditures  for  state,  local,  and  tribal 
governments,  in  the  aggregate. 
Accordingly,  EPA  has  prepared  a 
written  statement  for  this  final  rule 
pursuant  to  section  202  of  UMRA,  and 
that  statement  is  available  in  the  public 
docket  for  this  rulemaking.  The  costs 
associated  with  this  action  are  estimated 
in  the  economic  analysis  prepared  for 
this  final  rule  (Ref.  12),  which  is 
included  in  the  public  docket  and 
summarized  in  Unit  VI.  above.  The 
following  is  a  brief  summary  of  the 
UMRA  statement  for  the  final  rule. 

This  rule  is  being  promulgated 
pursuant  to  section  313(b)(1)(B)  of 
EPCRA,  42  U.S.C.  section 
11023(bKl)(B),  and  section  6607  of  the 
Pollution  Prevention  Act,  42  U.S.C. 
section  13106.  The  economic  analysis 
contains  a  calculation  of  the  benefits 
and  costs  of  this  rule,  which  estimates 
that  the  total  costs  of  the  rule  will  be 
$226  million  in  the  first  year  and  $143 
million  thereafter,  and  concludes  that 
the  benefits  will  be  significant  but 
cannot  be  assigned  a  dollar  value  due  to 
the  lack  of  adequate  methodologies. 
This  information  is  also  summarized 
above  in  Unit  VI.D.-F.  of  this  preamble. 
EPA  believes  that  the  benefits  provided 
by  the  information  to  be  reported  under 
this  rule  will  significantly  outweigh  the 
costs  imposed  by  today's  action,  llie 
benefits  of  the  information  will  in  turn 
have  positive  effects  on  health,  safety, 
and  the  natural  environment  through 
the  behavioral  changes  that  may  result 
from  that  information. 

EPA  has  not  identified  any  fisdeial 
financial  resources  that  are  available  to 
cover  the  costs  of  this  rule.  As  set  forth 
in  the  economic  analysis,  EPA  has 
estimated  the  future  compliance  coats 
(after  the  first  year)  of  this  rule  to  be 
$143  million  annually.  Of  those  entities 
affscted  by  today's  action.  EPA  has  not 
identified  any  disporportiooate 
budgetary  impact  on  any  particular 
region,  government,  or  commimity,  or 
on  any  segment  of  the  private  sector. 
Based  on  the  economic  analysis.  EPA 
has  concluded  that  it  is  highly  unlikely 
that  this  rule  will  have  a  measurable 
eSsct  on  the  national  economy. 

EPA  has  determined  that  it  is  not 
required  to  develop  a  small  government 
agency  plan  as  specified  by  section  203 
of  UMRA  or  to  conduct  prior 
consultation  with  state,  local,  or  tribal 
governments  under  section  204  of 
UMRA,  because  the  rule  will  not 
significantly  or  uniquely  afiect  small 


governments  and  does  not  contain  a 
significant  federal  intergovernmental 
mandate.  Nevertheless,  EPA  has 
engaged  in  numerous  discussions  with 
state  and  local  officials.  EPA's 
consultation  and  outreach  activities  are 
discussed  in  Unit  II.B.  of  this  preamble. 
The  Agency  believes  that  its  extensive 
consultations  with  other  levels  of 
government  throughout  the  rulemaking 
process  for  this  regulatory  action  are 
consistent  with  both  the 
intergovernmental  provisions  of 
sections  203  and  204  of  UMRA,  and 
Executive  Order  12875,  Enhancing  the 
Intergovenmiental  Partnership.  See  58 
FR  58093  (October  28, 1993). 

Finally,  EPA  believes  this  rule 
complies  with  section  205(a)  of  UMRA. 
The  objective  of  this  rule  is  to  expand 
the  public  benefits  of  the  TRI  program 
by  exercising  EPA's  discretionary 
authority  to  add  SIC  codes  to  the 
program,  thereby  increasing  the  amount 
of  information  available  to  the  public 
regarding  the  use,  management  and 
disposition  of  listed  toxic  chemicals.  In 
making  additional  information  available 
through  TRI.  the  Agency  increases  the 
utility  of  TRI  data  as  an  effective  tool  for 
empowering  local  commimities,  the 
public  sector,  industry,  other  agencies, 
and  state  and  local  governments  to 
better  evaluate  risks  to  public  health 
and  the  enviroiunent,  particularly  at  the 
local  level.  Throughout  the  rulemaking 
process,  EPA  considered  numerous 
regulatory  alternatives  concerning  all 
aspects  of  the  rule,  including,  for 
example,  which  SIC  codes  should  be 
added  to  the  program  and  for  those 
added,  whether  some  activities  should 
not  be  subject  to  reporting,  and  whether 
existing  or  new  alternate  reporting 
provisions,  regulatory  exemptions,  and/ 
or  other  options  should  be  applied  or 
adopted.  (Such  alternatives  were 
discussed  in  the  preamble  to  the 
proposed  rule,  and  are  addressed 
elsewhere  in  this  Preamble,  and/or  in 
the  Response  to  Comments  document 
(Ref.  15).)  In  many  instances,  EPA 
selected  burden-ieducing  alternatives 
(e.g.,  deferring  the  addition  of  certain 
candidate  industries  or  excluding 
certain  activities  for  included 
industries)  because  information 
available  at  the  time  suggested  that  a 
burden  would  have  been  imposed 
without  obtaining  TRI  reporting  that 
EPA  had  confidence  would  contribute 
significantly  to  the  purposes  of  the  TRI 
program.  In  addition,  existing  burden- 
reducing  measures  (e.g.,  the  use  of 
readily  available  monitoring  data  or,  if 
such  data  are  not  available,  reasonable 
estimates;  alternate  reporting 
thresholds;  and  statutory  and  regulatory 


exemptions  from  reporting)  will  apply 
to  the  industry  groups  being  added  by 
this  rule.  EPA  also  will  be  assisting 
small  entities  subject  to  the  rule,  by 
such  means  as  providing  meetings, 
training,  and  compliance  guides  in  the 
foture,  which  also  will  ease  the  burdens 
of  compliance. 

While  many  steps  have  been  and  will 
be  taken  to  further  reduce  the  burden 
associated  with  this  rule,  EPA  rejected 
some  alternatives  that  also  would  have 
reduced  burden  (e.g.,  complete 
exclusion  of  certain  candidate  industry 
groups  from  the  rule),  because  they 
would  have  significantly  reduced  the 
information  obtained  and  thereby 
reduce  the  degree  to  which  the  rule  met 
its  objective.  EPA  believes  that  any 
further  sieps  taken  to  minimize  the 
burden  of  this  rule  by  reducing  its  scope 
or  requirements  woidd  necessarily 
lower  the  degree  to  which  the  rule 
achieves  its  objective,  and  to  EPA's 
knowledge  there  is  no  available 
alternative  to  the  final  rule  that  would 
obtain  the  equivalent  information  in  a 
less  burdensome  manner.  For  all  of 
these  reasons.  EPA  believes  the  rule 
complies  with  UMRA  section  205(a). 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629.  February  16. 1994), 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  environmental  and  health 
conditions  in  relevant  communities.  As 
a  part  of  its  economic  analysis  (Ref.  12), 
which  is  summarized  in  Unit  VI.  of  this 
preamble  and  included  in  the  public 
docket.  EPA  examined  the  distribution 
patterns  of  the  public  information  to  be 
generated  by  today's  final  action.  EPA 
believes  that  exploring  the  distribution 
of  information  benefits  in  demographic 
terms,  particxilarly  for  rulemaking 
activities  such  as  this  one,  is  an 
important  part  of  the  Agency's 
compliance  with  this  ^ecutive  Order 
and  the  Agency's  overall  enviroiunental 
justice  strategy. 

EPA's  analysis  found  that  households 
with  annual  incomes  less  than  $15,000, 
and  minority  and  tuban  populations,  are 
slightly  over-represented  in 
communities  containing  fecilities  in  the 
industry  groups  that  are  expected  to 
report  releases  and  transfers  of  toxic 
chemicals  under  this  rule.  This  rule  will 
provide  people  in  a  large  number  of 
communities  with  TRI  information 
about  fecilities  in  their  vicinity  for  the 
first  time.  Therefore.  EPA  concludes  the 


rule  will  have  beneficial  environmental 
justice  impacts. 

P.  Submission  to  Ck>ngfe8S  and  the 
General  Accounting  Office 

This  action  is  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 
Therefore,  pursuant  to  5  U.S.C.  section 
801(a)(1).  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Flexibility  Act  of  1996,  EPA  has 
provided  information  about  this  action 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  its  publication  in  today's 
Federal  Register. 

IM  of  Sidijects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  April  22, 1997. 
Carol  M.  Brownar. 
Administrator. 

Therefore,  40  CFR  part  372  is 
amended  to  read  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11023  and  11028. 

2.  In  §  372.3,  revise  the  definition  for 
"Otherwise  use"  and  add  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

f372.3    DennMons. 


Beneficiation  means  the  preparation 
of  ores  to  regulate  the  size  (including 
crushing  and  grinding)  of  the  product, 
to  remove  unwanted  constituents,  or  to 
improve  the  quality,  purity,  or  grade  of 
a  desired  product 

Boiler  means  an  enclosed  device 
lining  controlled  flame  combustion  and 
having  the  following  characteristics: 

(l)(i)  The  unit  must  have  physical 
provisions  for  recovering  and  exporting 
thermal  energy  in  the  form  of  steam, 
heated  fluids,  or  heated  gases;  and 

(ii)  The  imit's  combustion  chamber 
and  primary  energy  recovery  sections(s) 
must  be  of  integral  design.  To  be  of 
int^ral  design,  the  combiistion  chamber 
and  the  primary  energy  recovery 
section(s)  (such  as  waterwalls  and 
superiieaters)  must  be  physically  formed 
into  one  manufectured  or  assembled 
unit  A  unit  in  which  the  combustion 
chamber  and  the  primary  energy 
recovery  section(s)  are  joined  only  by 
dticts  or  connections  carrying  flue  gas  is 
not  integrally  designed;  however, 
secondary  energy  recovery  equipment 


(such  as  economizers  or  air  preheaters) 
need  not  be  physically  formed  into  the 
same  unit  as  the  combustion  chamber 
and  the  primary  energy  recovery 
section.  The  following  imits  are  not 
precluded  from  being  boilers  solely 
because  they  are  not  of  integral  design: 
process  heaters  (imits  that  transfer 
energy  directly  to  a  process  stream),  and 
fluidized  bed  combiistion  units;  and 

(Hi)  While  in  operation,  the  unit  must 
maintain  a  thermal  energy  recovery 
efficiency  of  at  least  60  percent, 
calculated  in  terms  of  the  recovered 
energy  compared  with  the  thermal  value 
of  the  fuel;  and 

(iv)  The  unit  must  export  and  utilize 
at  least  75  percent  of  the  recovered 
energy,  calculated  on  an  annual  basis.  In 
this  calculation,  no  credit  shall  be  given 
for  recovered  heat  used  internally  in  the 
same  unit  (Examples  of  internal  use  are 
the  preheating  of  fuel  or  combustion  air, 
and  the  driving  of  induced  or  forced 
draft  fans  or  feedwater  pumps);  or 

(2)  The  unit  is  one  which  the  Regional 
Administrator  has  determined,  on  a 
case-by-case  basis,  to  be  a  boiler,  after 
considering  the  standards  in  §  260.32  of 
this  chapter. 

Coal  extraction  means  the  physical 
removal  or  exposure  of  ore,  coal, 
minerals,  waste  rock,  or  overbiirden 
prior  to  beneficiation,  and  encompasses 
all  extraction-related  activities  prior  to 
beneficiation.  Extraction  does  not 
include  beneficiation  (including  coal 
preparation),  mineral  processing,  in  situ 
leaching  or  any  further  activities. 

Disposal  means  any  imdergroimd 
injection,  placement  in  landfills/surface 
impoundments,  land  treatment,  or  other 
intentional  land  disposal. 

•        •        •        *        • 

Industrial  furnace  means  any  of  the 
following  enclosed  devices  that  are 
integral  components  of  manufacturing 
processes  and  that  use  thermal 
treatment  to  accomplish  recovery  of 
materials  or  energy: 

(1)  Conent  kilns. 

(2)  Lime  kilns. 

(3)  Aggregate  kilns. 

(4)  Phosphate  kilns. 

(5)  Coke  ovens. 

(6)  Blast  furnaces. 

(7)  Smelting,  melting  and  refining 
furnaces  (including  pyrometallurgical 
devices  such  as  cupolas,  reverberator 
furnaces,  sintering  machine,  roasters, 
and  foundry  furnaces). 

(8)  Titanium  dioxide  chloride  process 
oxidation  reactors. 

(9)  Methane  r^orming  furnaces. 

(10)  Pulping  liquor  recovery  furnaces. 


(11)  Combustion  devices  used  in  the 
recovery  of  sulfur  values  from  spent 
sulfuric  acid. 

(12)  Halogen  acid  furnaces  (HAFs)  for 
the  production  of  acid  from  halogenated 
hazardous  waste  generated  by  chemical 
production  facilities  where  the  furnace 
is  located  on  the  site  of  a  chemical 
production  facility,  the  acid  product  has 
a  halogen  acid  content  of  at  least  3%. 
the  add  prodtict  is  used  in  a 
manufacturing  process,  and,  except  for 
hazardous  waste  burned  as  fuel, 
hazardous  wraste  fed  to  the  furnace  has 
a  minimum  halogen  content  of  20%  as- 
generated. 

(13)  Such  other  devices  as  the 
Administrator  may.  after  notice  and 
conunent,  add  to  this  list  on  the  basis  of 
one  or  more  of  the  following  factors: 

(i)  The  design  and  use  of  the  device 
priinarily  to  accomplish  recovery  of 
material  products; 

(ii)  The  use  of  the  device  to  bum  or 
reduce  raw  materials  to  make  a  material 
product; 

(iii)  The  use  of  the  device  to  bum  or 
reduce  secondary  materials  as  effective 
substitutes  for  raw  materials,  in 
processes  using  raw  materials  as 
principal  feedstocks; 

(iv)  The  use  of  the  device  to  bum  or 
reduce  secondary  materials  as 
ingredients  in  an  industrial  process  to 
make  a  material  product; 

(v)  The  use  of  the  device  in  conunon 
industrial  practice  to  produce  a  material 
product;  and 

(vi)  Other  factors,  as  appropriate. 

Otherwise  use  means  any  use  of  a 
toxic  chemical,  including  a  toxic 
^h«»T"'"'t  contained  in  a  mixture  or 
other  trade  name  product  or  waste,  that 
is  not  covered  by  the^tenns 
"manufacture"  or  "process."  Otherwise 
use  of  a  toxic  rhwmiral  does  not  include 
disposal,  stabilization  (without 
subsequent  distribution  in  commerce), 
or  treatment  for  destruction  unless: 

(1)  The  toxic  chemical  that  was 
disposed,  stabilized,  or  treated  for 
destruction  was  received  from  off-site 
for  the  purposes  of  fiither  waste 
management;  or 

(2)  The  toxic  chemical  that  was 
disposed,  stabilized,  or  treated  fat 
destruction  wras  manufactured  as  a 
result  of  waste  management  activities  on 
materials  received  from  off-site  for  the 
purposes  of  further  waste  managemrait 
activities.  Relabeling  or  redistributing  of 
the  toxic  chemical  where  no 
repackaging  of  the  toxic  ^Hwmiral  occurs 
does  not  constitute  otherwise  use  at 
processing  of  the  toxic  chemical. 

Overburden  means  the 
unconsolidated  material  that  overiies  a 
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deposit  of  useful  materials  or  ores.  It 
does  not  include  any  portion  of  ore  or 
waste  rock. 


i?C3M  approved  test  method  includes 
Test  Method  9095  (Paint  Filter  Liquids 
Test)  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods,"  EPA  Publication  No.  SW- 
846,  Third  Edition,  September  1986.  as 
amended  by  Update  I,  November  15, 
1992. 


Treatment  for  destruction  means  the 
destruction  of  a  toxic  rhftmini)  in  waste 
such  that  the  substance  is  no  longer  the 
toxic  chemical  subject  to  reporting 
under  EPCRA  section  313.  Treatment  for 
destruction  does  not  include  the 
destruction  of  a  toxic  chemical  in  waste 
where  the  toxic  chemical  has  a  heat 
value  greater  than  5,000  British  thermal 
units  and  is  combusted  in  any  device 
that  is  an  industrial  furnace  or  boiler. 

Waste  stabilization  means  any 
physical  or  chemical  process  used  to 
either  reduce  the  mobility  of  hazardous 
constitutents  in  a  hazardous  waste  or 
eliminate  free  liquid  as  determined  by  a 
RCRA  approved  test  method  for 
evaluating  solid  waste  as  defined  in  this 
section.  A  waste  stabilization  process 
includes  mixing  the  hazardous  waste 
with  binders  or  other  materials,  and 
curing  the  resulting  hazardous  waste 
and  binder  mixture.  Other  synonymous 
terms  used  to  refiar  to  this  process  are 
"stabilization,"  "waste  fixation,"  or 
"waste  solidification." 


3.  In  §  372.22,  revise  paragraph  (b)  to 
read  as  follows: 

1372.22   CowwedfMiaites  for  toxic 


(b)  The  fudlity  is  in  Standard 
Industrial  Classification  (SIC)  (as  in 
effect  on  January  1, 1987)  major  group 
codes  10  (except  1011, 1081,  and  1094), 
12  (except  1241),  or  20  through  39; 
indiistry  codes  4911, 4931,  or  4939 
(limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
power  for  distribution  in  commerce);  or 
4953  (limited  to  facilities  regulated 
under  the  Resource  Conservation  and 
Recovery  Act,  subtide  C,  42  U.S.C. 
section  6921  et  seq.).  or  5169,  or  5171, 
or  7389  (limited  to  facilities  primarily 
engaged  in  solvent  recovery  services  on 
a  contract  or  fee  basis)  by  virtue  of  the 
fact  that  it  meets  one  of  the  following 
criteria: 

(1)  The  facility  is  an  establishment 
with  a  primary  SIC  major  group  or 
industry  code  in  the  above  list. 

(2)  The  facility  is  a  multi- 
establishment  complex  where  all 
establishments  have  primary  SIC  major 
group  or  industry  codes  in  the  above 
list 

(3)  The  fecility  is  a  multi- 
establishmoat  complex  in  which  erne  of 
the  following  is  true: 

(i)  The  sum  of  the  value  of  services 
provided  and/or  products  shipped  and/ 
or  produced  from  those  establishments 
that  have  primary  SIC  major  group  or 
industry  axles  in  the  above  list  is 
greater  than  50  percent  of  the  total  value 


of  all  services  provided  and/or  products 
shipped  from  and/or  produced  by  all 
establishments  at  the  facility. 

(ii)  One  establishment  having  a 
primary  SIC  major  group  or  industry 
code  in  the  above  list  contributes  more 
in  terms  of  value  of  services  provided 
and/or  products  shipped  from  and/or 
produced  at  the  facility  than  any  other 
establishment  within  the  facility. 

*  *        •        •        • 

4.  In  $  372.38,  add  paragraphs  (g)  and 
(h)  to  read  as  follows: 

1372.38    Exemptlooa. 

*  •        •        •        • 

(g)  Coal  extraction  activities.  If  a  toxic 
chemical  is  manufactured,  processed,  or 
otherwise  used  in  extraction  by  facilities 
in  SIC  code  12,  a  person  is  not  required 
to  consider  the  quantity  of  the  toxic 
chemical  so  manufactured,  processed, 
or  otherwise  used  when  determining 
whether  an  applicable  threshold  has 
been  met  under  §  372.25  or  §  372.27,  or 
determining  the  amounts  to  be  reported 
under  §  372.30. 

(h)  Metal  mining  oveiburden.  If  a 
toxic  chemical  that  is  a  constituent  of 
overburden  is  processed  or  otherwise 
used  by  facilities  in  SIC  code  10,  a 
[lerson  is  not  required  to  consider  the 
quantity  of  the  toxic  chemical  so 
processed,  or  otherwise  used  when 
determining  whether  an  applicable 
threshold  has  been  met  under  §  372.25 
or  §  372.27,  or  determining  the  amounts 
to  be  reported  under  §  372.30. 

[FR  Doc.  97-11154  Filed  4-30-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

46  CFR  Parts  106. 110.  111.  112, 113. 
1161 


(CQO94-10q 
Rm2115-AF24 

Electrical  Engineering  Requirements 
for  Merchant  Vessels 

AQSICY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  As  part  of  the  President's 
Regulatory  Reinvention  Initiative,  the 
Coast  Guud  is  amending  its  electrical 
engineering  regulations  to  reduce  the 
regulatory  burden  on  the  marine 
industry,  purge  obsolete  and  out-of-date 
regulations,  and  eliminate  requirements 
that  create  an  unwarranted  difiierential 
between  domestic  rules  and 
international  standards.  This 
rulemaking  harmonizes,  where  possible, 
the  electrical  engineering  regulations 
with  recent  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  as  amended. 
Additionally,  this  rulemaking 
dramatically  revises  certain  prescriptive 
electrical  equipment  design, 
specification,  and  approval 
requirements  and  replaces  them  with 
pwfbrmance-based  requirements  that 
incorporate  international  standards. 
DATES:  This  final  rule  is  effective  June 
16, 1997.  The  incorporation  by  refiarence 
of  certain  publications  listed  in  the  rule 
is  approved  by  the  Director  of  the 
Fedwal  Register  on  June  16, 1997. 
AOORESSES:  Dociiments  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  room  3406,  Washington,  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

RM  FURTHER  SffORMATION  CONTACT:  Ms. 
Laura  Hamman,  Project  Manager,  Office 
of  Design  and  Engineering  Standards 
(G-MSE),  202-267-2206. 

SUPPLBMBTTARY  SVORMATION: 

Begolatory  History 

On  Frimiary  2. 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entiUed  "Electrical 
Engineering  Requirements  for  Merchant 
Vessels"  in  the  Federal  Register  (61  FR 
4132).  There  were  two  correction 
notices  published  for  the  NPRM  on 
February  23. 1996  (61  FR  7050),  and 


March  5, 1996  (61  FR  8539).  The  Coast 
Guard  received  45  letters  commenting 
on  the  proposal.  As  a  result  of  requests 
firom  a  national  trade  association,  a 
notice  was  published  on  February  26. 
1996  (61  FR  7090),  extending  the 
comment  period  firom  March  18, 1996, 
to  April  2, 1996,  and  aimouncing  a 
public  meeting  on  March  25, 1996.  Over 
20  persons  attended  the  meeting  and  9 
commented  on  the  NPRM.  A  recording 
and  summary  of  the  meeting  are  in  the 
rulemaking  docket.  On  June  4, 1996,  the 
Coast  Guard  published  an  interim  rule 
in  the  Federal  Register  (61  FR  28260). 

Correction  notices  were  published  on 
June  26, 1996  (61  FR  33045).  July  3, 
1996  (61  FR  34927),  July  11, 1996  (61 
FR  36608),  July  12. 1996  (61  FR  36786), 
July  30, 1996  (61  FR  39695).  and 
September  23, 1996  (61  FR  49691).  in 
the  Federal  Register.  Also,  the  Coast 
Guard  published  a  notice  of  policy  on 
October  4,  1996  (61  FR  51789),  in  the 
Federal  Register.  The  Coast  Guard 
received  30  letters  commenting  on  the 
interim  rule.  No  public  meeting  was 
requested,  and  none  was  held. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Gerald  P. 
Miante,  Office  of  Design  and 
Engineering  (G-MSE-3),  and  Mr. 
Stephen  H.  Barber,  Project  Counsel. 
Office  of  Chief  Counsel. 


Under  the  authorities  cited  in  the 
"Authority"  section  for  each  part 
amended,  the  Coast  Guard  is  amending 
its  electrical  engineering  and  equipment 
regulations  for  certain  Coast  Guard- 
inspected  vessels  in  46  CFR  chapter  I. 
subchapters  I-A,  J.  and  Q  to  accomplish 
the  following: 

(1)  To  reduce  the  regulatory  burden 
on  the  marine  industry  by  eliminating 
obsolete  and  unnecessary  regulations 
and  by  clarifying  the  remaining  ones. 
This  objective  is  consistent  with  the 
President's  Regulatory  Reinvention 
Initiative  and  the  Coast  Guard's 
regulatory  reform  program. 

(2)  To  replace,  where  appropriate, 
requirements  that  are  prescriptive  in 
nature  with  performance-based 
requirements  that  incorporate  national 
or  international  standards  and  allow 
increased  flexibility  for  small 
businesses. 

(3)  To  eliminate  requirements  that 
create  an  unwarranted  diffarential 
between  domestic  rules  and 
international  standards.  This 
rulemaking  harmonizes,  where  possible, 
the  electrical  engineering  regulations 
with  amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 


1974,  (SOLAS  74)  since  the  electiical 
engineering  regulations  were  last 
revised  in  1982. 

(4)  To  address  conunents  received 
from  the  marine  industry  and  from 
Coast  Guard  field  and  inspection  offices. 

This  rulemaking  is  intended  to  serve 
the  needs  of  industry  while  maintaining 
a  comparable  level  of  safety. 

Discnasion  of  Gominents  and  Changes 

The  following  is  a  summary  of  the 
comments  received  and  the  changes 
made  to  the  regulatory  text  since  the 
interim  rule  was  published.  The  items 
are  grouped  first  by  those  that  address 
a  general  issue,  then  by  those  that  relate 
to  a  specific  provision  in  the  text 

L  General  Comments. 

(1)  Several  comments  congratulated 
the  Coast  Guard  for  its  revision  of 
subchapter  J  which  offers  the 
manufacturers  more  flexibility, 
increases  clarity  of  the  regulations  and 
enhances  safety  of  U.S.  flag  vessels.  It 
was  observed  that  the  revision  process 
reflects  a  lot  of  "hard  work  and  good 
common  sense." 

(2)  As  in  response  to  the  NPRM,  a 
number  of  comments  recommended 
changes  that  may  require  further 
consideration  by  the  Coast  Guard. 
Several  comments  recommended  that 
certain  other  standards  be  referenced  in 
the  regulations  as  replacements  for,  or 
options  to,  those  cited  in  the  interim 
rule.  However,  not  all  changes  could  be 
incorporated  at  this  final  nde  stage,  due 
to  the  complexity  of  the  requests  or  the 
necessity  to  allow  the  public  an 
opportunity  to  comment  on  new 
requirements.  Several  additional 
standards  for  incorporation  by  reference 
are  included  in  this  final  rule. 

The  Coast  Guard  has  a  long-range 
plan  to  broaden  the  use  of  acceptable 
standards.  Until  those  standards  are 
incorporated  into  the  regulations,  any 
vessel  owner  or  operator  who  desires  to 
employ  a  fitting,  material,  apparatus, 
equipment,  or  arrangement  other  than 
that  required  by  this  subchapter  may 
submit  a  request  using  the  equivalency 
provision  in  §  110.20-1. 

ttems  die  Coast  Guard  may  consider  for 
a  subsequent  mlemaldng  inchide — 

(a)  Incorporation  of  the  new  Institute 
of  Electronic  and  Electrical  Engineers 
(IEEE)  Std  45,  when  approved  by  the 
IEEE  standards  board  and  published; 

(b)  Addition  of  a  requirement  that  all 
manufacturer's  conducting  self- 
certification  should  be  International 
Organization  for  Standardization  (ISO) 
9001  registered: 


(c)  Incorporation  of  performance- 
based  inclination  criteria  into  §  111.01- 
19; 

(d)  Consideration  of  requirements  for 
hi^  impedance  grounding  s]r>tems  to 
be  added  to  §  111.05-19; 

(e)  Establishing  a  new  subpart  that 
would  address  tihM  necessary  supply  of 
dean,  iminterrupted  powrar  for  modem 
AC-powered,  s<^d-state  equiiHnent. 
whidi  would  complemmt  the 
requirements  of  §§  111.15-3  and 
111.2I>-1; 

(f)  Addition  ci  a  vnatilation  alarm 
requirmnent  to  § 

111.3S-1. 

(g)  ProhibitioB  of  screw-in.  porcelain 
or  class-cap  fuses  in  sid>part  111.53; 

(n)  bico^poratioB  of  new  standards 
that  provide  guidance  for  hi^  voHage 
c^ein§111.60-l(e); 

(i)  Incorporation  of  die  Canadian 
Standards  Assocnation 

(CSA)  flame  test  CSA  FT-4  either  as 
snother  option  or  in  place  of  Asecican 
National  Standards  Institute/ 
Underwriters  Laboratories  (ANSI/UL) 
1581  test  VW-1  in  $S  111.60-2  and 
111.30-19(bK4): 

(j)  Incorporation  of  Undervrriters 
Laboratories  (UL)  2225  hito  $  111.60- 
23(h)  to  [Hovide  guidance  on  the  use  of 
metal-clad  (Type  MC)  cable  in 
hazardous  (classified)  locations; 

(k)  Incorp(H«tion  of  Illuminating 
Enmieers  Society 

(£ES)  Recommended  Practice  (RP)  12 
for  mvine  lighting  in  § 
111.75-15(c); 

Q)  Permission  of  third-party  testing 
iat  lighting,  aj^Uances,  oil  immersion 
heaters,  and  electric  heaters  in 
§§  111.75-20, 111.S5-1.  and  111.S7-3; 

(m)  Incorporation  of  Latematinnal 
Electrotechnical 

Commission  (lEC)  1892  in  $  111.105- 
5  for  electrical  installations  aboard 
mobile  offshore  drilling  uniu  (MCH)U's) 
and  floating  platfinms; 

(n)  Incorporation  of  pump  room 
ventilation  and  monitoring 
requirements  of  American  Bureau  of 
Shipping  (ABS),  Rules  for  Building  and 
Clasiring  Steel  Vessels,  section  4/5.151.6 
into  §111.105-31; 

(o)  Replacing  lEC  332-3.  Cat^ory  A 
flame  test  with  lEC  332-3.  Category 
A/F  in  S  111.107-1; 

(p)  Restricting  the  color  red  for 
general  emergency  or  fire  alarms  only  in 
§113.25-10; 

(q)  Applicatfon  of  the  cable  routing 
and  fire  testing  requirement  of  §  113.3&- 
25(i)  to  all  safety  related  circuits  in  part 
113; 

(r)  Incorporation  of  additional 
requirements  in  § 

113.50-20  to  align  the  ragulatioiis  with  the 
bitmiatioiud  Maritiine  Organization  (IMO) 
Code  of  Alarms  and  Indicators;  nd 


(s)  Est^lishing  a  new  subpart  113.70 
for  ms  detection  systems. 

(3)  A  number  ofcommmts 
commended  the  Coast  Guard's  effort  to 
streamline  its  electrical  regulations  and 
incorporate  industry  standards,  both 
domestic  and  intematicmal. 

Consistent  with  die  President's 
Regulatory  Reinvention  Initiative,  the 
Coast  Guwd  is  taking  this  approach  in 
all  its  rulemaking  projects. 

(4)  Two  conunents  vcnced  several 
specdfic  concerns  and  requested 
extending  the  effective  date  of  dw 
interim  rule  by  six  months  to  allow  the 

-U.S.  shipbuilding  communis  an 
opportunity  to  coo^ile  detailed 
I  iiiMiiiiiili  uid  suggestions  regarding  the 
diange.  Additionally,  the  craiunent 
specified  major  concerns  relating  to 
degree  of  protection  requirements  for 
enclosures,  airinent  temperatures  for 
equipment,  sound  detection  regulation, 
and  marine  battery  installati<ms. 

In  reqioase.  &•  Coast  Guard,  after  a 
detailed  analjrai*  of  these  concerns, 
detemuned  that  the  extension  of  the 
comawnt  period  %vas  unnecessary.  In 
response  to  the  comment's  specific 
conoerns  and  until  this  final  rule  could 
be  finalized,  die  Coast  Guard  published 
a  notice  of  policy  for  interim  rule  (61  FK 
517S9;  October  4, 1996).  This  polky 
notice  pcrinted  out  that  persons  wrishing 
to  aj^ly  a  provision  from  the  1996  dbaft 
of  SEE  Std  45  or  the  1996  ABS  Rules 
for  Building  and  Classing  Steel  Vessels 
instead  of  a  provisitm  in  the  interim  rule 
could  submit,  for  mp^ptavtl  on  a  case-by- 
case  basis,  a  request  under  the 
equivalency  provisions  in  the  interim 
nde. 

(5)  One  ccMnment  requested 
clarification  on  wdut  stsndards  are 
approved  for  incorporation  by  reference 
and  who  determines  if  a  standard  is 
approved. 

The  Coast  Guard  detnmines  which 
standards  are  acceptable  for 
incorpcwation  by  refBrence.  In  order  to 
use  a  system  arrangement  or  individual 
piece  of  equipment  that  does  not  meet 
the  standards  incorporated  by  refiBxence 
or  the  specific  requimnents  in  this 
subchapter,  a  request  may  be  submitted 
under  die  equiv^oocy  provision  of 
§  110.20-1.  Requests  under  the 
equivalency  provision  will  be 
considered  at  the  time  a  specific  system 
design  is  submitted  to  the  Coast  Guard 
for  plan  review  and  may  be  accepted  as 
part  of  the  system  plan  approval. 

(6)  Several  comments  uuHcated  that, 
contrary  to  the  Coast  Guard's  intentions, 
the  interim  rule  significandy  increases 
the  cost  of  doing  business 
internationally  for  U.S.  shipyards.  They 
expressed  concern  that  equipment 
protection,  temperature,  and  operational 


characteristic  requirements  have  been 
increased  beyond  conventional  practice. 
Due  to  this  perceived  increase  in 
requirements,  the  comments  stated  diat 
electricd  equipment  might  require 
extensive  additional  testing  to 
daacmstrate  opeiri>ility.  These 
coaunents  also  noted  that  die 
requirements  for  alarm,  indicating  and 
internal  communicatioiu  systems  have 
been  greedy  esqianded.  Findly,  the 
coflunents  pointed  out  that  the  interim 
nde  invokes  leqpiirements  that  did  not 
previously  exist  and  are  not  found  in 
trade  literature.  The  roemants'  specific 
couceins  aw  addiessed  in  Ae 
disniBsinn  nf  m—ifitt  fnr  thn  mJatim 


section. 

Generally,  however,  the  perceived 
increases  and  changes  to  the 
reqnfaements  m  the  final  rule  are 
actiially  a  haimmization  of  die  Coast 
Guard's  electric^  engineering 
requirements  with  classificatiim  sodetj 
(ABS)  and  international  QEC) 
performance-based  standards. 

(7)  One  oMnment  expressed  concem 
that  the  Coast  Guard  is  heavUy  rdlant 
on  ABS  Rules  vdien  the  ABS  Rules  may 
not  be  aligned  with  the  requirements  of 
the  Intematf  (Mud  Association  of 
Classification  Societies  (lACS)  Member 
Societies.  Also,  the  comment  ejqxessed 
concern  that  the  regulations  unfairly 
forced  Member  Societies  to  follow  ABS 
requirements  for  vessels  operating  in 
U.S.  waters. 

The  Coast  Guard  has  traditimiaUy 
incorpmated  by  refnence  various 
sections  oi  ABS  Rules  into  its  electrical 
engineering  regulations.  This  rule 
expands  on  the  use  of  ABS  Rules  as  an 
option  or  alternative  to  prescriptive 
requirements.  However,  the 
incorporation  by  reference  of  specific 
ABS  rules  does  not  preclude  the  use  oi 
other  rules  approved  for  specific 
^iplications  under  the  equivalency 
provisimu  in  §  110.20-1. 

Additionally,  port  state  control 
inspections  are  performed  mainly  to 
detennine  compliance  writh  SOLAS  74 
and  watut  rriatad  Coast  Guard 
regulatitms.  The  requirements  of 
subchapter  J  and  its  referenced  material 
apply  to  Coast  Guard-certificated,  U.S.- 
flag  vessels  only  and  are  not  generally 
applicable  to  foreign  vessels,  unless 
specified  elsewhere  in  Coast  Guard 
regulations. 

(8)  One  comment  recommended 
incorporating  more  performance-based 
standards  and  more  Coast  Guard 
policies  to  reduce  the  numha  of 
requests  seeking  equivalency 
determinations  undw  these  regulations. 
The  comment  expressed  belief  that 
adherence  to  performance  standards 
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will  foster  greater  innovatioii  and 
improved  overall  safety. 

Throughout  the  regulation,  the  Coast 
Guard  has  incorporated,  wherever 
possible,  a  significant  number  of 
additional  industry  standards,  both 
domestic  and  international.  Time  and 
resource  limitations  prevent  the 
inclusion  of  every  applicable  standard. 
The  allowance  of  equivalencies  would 
permit  the  inclusion  of  appropriate 
standards  that  the  Coast  Guard  has  yet 
to  review.  This  practice  does  foster 
innovation  and  is  consistent  with  the 
Coast  Guard's  intention  to  serve  the 
needs  of  industry  while  maintaining  a 
comparable  level  of  safety. 

(9)  Several  comments  pointed  out 
that,  at  the  time  of  the  publication  of  the 
interim  nde,  which  incorporated  the 
1995  ABS  Rules  for  Building  and 
Classing  Steel  Vessels.  ABS  had  already 
published  the  1996  edition  of  these 
rules. 

The  text  of  this  final  rule  incorporates 
the  ABS  Rules  for  Building  and  rimming 
Steel  Vessels,  1996  edition.  ABS 
updated  section  4/5  of  the  ABS  Rules 
for  Building  and  na««ing  Steel  Vessels 
by  incorporating  international 
requirements  and,  at  the  same  time, 
reorganized  the  section  into  a  more 
user-firiendly  format  by  dividing  it  into 
parts  and  renumbering  the  paragraphs. 

n.  Comments  to  Specific  Sections 

Section  110.01-3.  (1)  Now  that  the 
rule  is  finalized,  the  option  of 
complying  with  regulations  in  effect  at 
the  time  the  alterations  or  modifications 
are  made  has  been  removed  from 
paragraph  (b).  Compliance  with  this 
regulation  is  now  mandatory. 

(2)  Paragraph  (c)  has  been  amended  to 
better  define  the  term  "conversion." 

Section  110.10-1.  (1)  One  comment 
suggested  incorporating  by  reference 
IEEE  Recommended  Practice  on  Surge 
Voltages  in  Low- Voltage  AC  Power 
Circuits  (IEEE  Std  62.41-1991);  UL 
1449,  Standard  for  Transient  Voltage 
Surge  Suppressors:  and  UL  1778, 
Standard  for  Uninterruptable  Power 
Supply  Equipment. 

Tnese  standards  apply  to 
uninterruptable  power  supplies  (UPS) 
which  are  not  presenUy  addressed  in 
these  regulations.  While  the  value  of 
these  standards  are  realized  and  their 
use  is  not  prohibited  by  these 
regulations,  the  Coast  Guard  will  not 
include  specific  provisions  or 
requirements  on  this  subject  in  this  rule 
without  allowing  an  opportunity  for 
public  comment 

(2)  One  comment  suggested  that 
American  Petroleum  Institute  (API) 
Recommended  Practices  (RP)  should  not 
be  incorporated  into  these  r^ulations 


because  they  set  forth  domestic 
practices  for  fixed  platform  and 
shoreside  facilities  and  do  not  reflect 
international  consensus  for  vessels.  It 
was  suggested  to  consider  incorporation 
of  lEC  1892,  which  is  presenUy  under 
development  at  an  international  leveL 

The  Coast  Guard  agrees  and  is 
awaiting  the  publication  of  the  lEC 
standard  for  review.  The  Coast  Guard 
may  consider  lEC  1892  in  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunity  to  comment.  Until  its 
publication,  subchapter  I-A,  subparts 
111.105  and  111.107,  of  this  chapter  and 
Coast  Guard  policy  provide  guidance  for 
MODU's  and  other  Outer  Continental 
Shelf  (OCS)  vessels. 

Section  110.15-1.  (1)  One  comment 
recommended  that  the  definition  of 
"independent  laboratory"  be  changed  to 
clarify  that  the  certification  may  not  be 
performed  in  the  absence  of  listing. 

The  intent  of  the  definition  is  to 
ensure  that  testing  must  always  be 
performed  but  also  recognizes  that 
laboratories  vary  in  the  terminology  of 
promulgating  successful  results.  Certain 
laboratories  "list"  products;  other 
laboratories  "certify"  that  products  meet 
certain  standards. 

(2)  One  comment  suggested  that  the 
requirement  fm  watertight  enclosures  of 
National  Electrical  Manufacturers 
Association  (NEMA)  Type  6  or  6P  is 
excessive  and  suggested  that  NEMA 
Type  4  or  4X  most  closely  matches  the 
IEEE  Std  45  definition  of  watertight  and 
exceeds  the  definition  of  waterproof. 

The  Coast  Guard  agrees  and  me 
definitions  of  "wateitight"  and 
"waterproof  have  been  revised  in 
accordance  with  IEEE  100.  Examples  of 
industry  accepted  minimum  degrees  of 
protection  requirements  are  included. 

(3)  One  comment  stated  that  the 
increase  in  the  degree  of  protection 
requirements  for  "dripproof  to  lEC 
ingress  protection  (IP)  32  will  cause 
manufacturers  to  redesign  electrical 
installations  aboard  vessels;  and  lEC  IP 
22  is  acceptable  as  the  current  industry 
standard.  Additionally,  the  comment 
recommended  reinstating  NEMA  250 
Type  12  in  this  category. 

The  Coast  Guard  agrees  with  all  the 
recommendations  and  the  definition  of 
"dripproof  has  been  revised 
accordingly. 

Section  110.25-1.  (1)  One  comment 
recommended  adding  wording  to 
paragraph  (i)(6)  to  clwify  that,  when 
required  by  the  standard,  proof  of  listing 
and  certification  must  also  be 
submitted.  This  change  would  align  the 
regulatory  language  with  the  note  to  the 
same  section. 

Paragraph  (iM6)  has  been  revised 
accordingly. 


(2)  Several  conunents  suggested  that, 
in  the  note  to  paragraph  (n),  items 
required  to  meet  an  industry  standard 
should  only  be  certified  by  an 
independent  laboratory  approved  by  the 
Commandant,  and  not  simply  self- 
certified  by  the  manufacturer.  One 
comment  pointed  out  that  elimination 
of  this  requirement  would  result  in 
inferior  equipment  severely 
jeopardizing  shipboard  safety.  The 
comment  suggests  that  at  a  bare 
minimum  any  manufacturer  conducting 
self-certification  should  be  ISO  9001 
registered,  which  requires  third-party 
evaluation  of  the  manufacturer's  quality 
program. 

Before  the  recent  revisions  of 
subchapter  J.  the  regulation  in  this  area 
required  proof  of  listing  only  for 
eqmpment  reqiiired  to  meet  UL 
standards;  manufacturer's  self- 
certification  was  allowed  for  other 
standards  such  as  IEEE,  NEMA,  and 
ANSL  The  interim  rule  modified  this 
requirement  by  consolidating  UL  into 
the  latter  group.  The  Coast  Guard  may 
consider  requiring  manufacturers,  who 
wish  to  self-certify,  to  be  ISO  9001- 
registered  in  a  subsequent  rulemaking 
where  the  public  will  have  an 
opportunity  to  comment. 

(3)  One  comment  recommended 
removing  from  paragraph  (c)  Marine 
Safety  Center  (MSC)  review  of 

.  components  to  expedite  review  and 
eliminate  redundant  review  by  the  MSC 
and  the  Officer  in  Charge,  Marine 
Inspection  (OCMI).  The  conunent  states 
that  the  certificate  of  inspection  is  a 
better  measure  of  safety. 

The  inspection  for  certification  of  a 
vessel  cannot  be  conducted  at  the 
component  level  for  most  systems.  The 
Coast  Guard  has  a  long-standing  policy 
to  allow  plan  review  by  third  parties, 
such  as  professional  engineers  and  ABS, 
with  oversight  functions  distributed 
between  the  MSC  and  OCMI.  The  Coast 
Guard  continues  to  find  component 
verification  by  the  MSC  necessary  for 
these  essential  systems. 

Section  111.01-1.  One  comment 
suggested  adding  wording  to  prohibit 
the  use  of  combustible  materials  in  the 
construction  of  electrical  equipment,  for 
example,  enclosures  and  foundations. 

It  is  Coast  Guard  policy,  which  is 
congruent  with  SOLAS  74.  Regulations 
II-2/34  and  49.  to  avoid  the  unnecessary 
use  of  combustible  materials.  Therefore, 
new  paragraph  (b)  has  been  added  to 
this  section. 

Section  111.01-9.  (1)  Several 
comments  noted  that,  in  paragraphs  (a) 
and  (c),  lEC  IP  32  is  an  unduly  severe 
degree  of  protection  instead  of  a  NEMA 
250  Type  2  enclosure  and  that  EEC  IP  22 


is  acceptable  as  the  current  industry 
standard. 

The  Coast  Guard  agrees  and  has 
revised  paragraphs  (a)  and  (c) 
accordingly. 

(2)  Several  comments  suggested  that 
the  Coast  Guard  incorporate  by 
reference  table  4/5B.1  of  the  1996  ABS 
Rules  for  Building  and  Classing  Steel 
Vessels  as  acceptable  minimtim  degrees 
of  protection. 

This  table  has  been  added  to 
paragraph  (b)  and  to  the  note  to  this 
section. 

(3)  Several  comments  pointed  out  that 
the  degree  of  protection  requirements 
NEMA  250  Type  6  or  6P  and  lEC  IP  67 
are  too  severe  to  be  designated  as 
"watertight". 

The  Coast  Guard  agrees  and  has 
revised  the  requirement  to  be  NEMA 
250  Type  4  or  4X  and  lEC  IP  56  in 
paragraph  (b)  of  this  section  and 
wherever  the  watertight  reqiiirement 
appears  in  part  113  of  this  chapter. 

(4)  One  comment  suggested  that  an 
addition  be  made  to  these  regulations  to 
avoid  the  possibility  that  the  National 
Electrical  Code  (NEC)  requirements  for 
land-based  eqmpment  near  seashores 
might  exceed  requirements  in  this 
subchapter. 

This  subchapter  addresses  Coast 
Guard  certificated  vessels.  Land-based 
electrical  installations  fall  under 
different  standards  and  are  not  subject 
to  this  subchapter.  The  Coast  Guard  is 
not  responsible  for  the  development  of 
NEC  requirements. 

Section  111.01-15.  (l)Sevmal 
comments  pointed  out  that,  in 
paragraph  (c),  circuit  breakers  be 
allowed  to  be  rated  at  40  °C  instead  of 
45  "C  because  this  is  in  accordance  writh 
marine  circmt  breakers  covered  in  UL 
489,  supplement  SA  incorporated  into 
$111.54-l(b)  of  this  chapter.  This 
would  not  preclude  the  option  of  using 
50  "C  Navy  type  circuit  breakers. 

Paragraph  (c)  has  been  revised 
accotdingly. 

(2)  One  comment  suggested  that 
requiring  a  55  *C  rating  for  all  control 
and  instrumentation  equiinnent  will 
cause  manufacturers  to  recertify  and 
redesign  equipment. 

The  increase  to  55  "C  rating  for  diese 
critical  circuit  elements  is  in  harmony 
with  ABS  Rules  for  Building  and 
Classing  Steel  Vessels,  table  4/11.1.  lEC 
68,  and  lEC  92-101,  table  4.  Therefore, 
the  reqiiirement  is  retained. 

(3)  One  comment  noted  that  an 
ambient  temperature  of  40  "C  difiiars 
with  the  generally  accepted  LACS  and 
lEC  temperature  of  45  "C. 

The  Coast  Guard  has  accepted  40  *C 
electrical  equipment  writh  specific 


exceptions  in  areas  of  special  concern  as 
noted  in  this  section. 

SexHon  111.01-17.  One  comment 
noted  that  the  regulations  establish  new 
requirements  and  vendor  testing  to 
demonstrate  operability. 

These  requirements  conform  to  the 
international  standard  lEC  92-101  and 
1996  ABS  Rules  for  Building  and 
Classing  Steel  Vessels,  table  4/5.1. 

Section  111.01-19.  (1)  One  comment 
suggested  that  if  the  Coast  Guard  were 
to  provide  a  porformance-based 
inclination  criteria,  the  result  would  be 
the  elimination  of  equivalency 
determinations  applicable  to  any  single 
class  of  vessel. 

No  performance  criteria  were 
submitted  in  response  to  the  interim 
rule;  however,  the  Coast  Guard  may 
consider  any  performance  criteria 
submitted  for  incorporation  into  a 
subsequent  rulemaking. 

(2)  One  comment  recommended 
rhanging  the  wording  to  exclude  certain 
items,  such  as  dishwashers,  toasters, 
and  coffee  makers,  that  are  not 
necessary  to  the  maneuvering  and  safety 
of  the  vessel. 

This  section  has  been  revised  to  apply 
these  requirements  to  critical  equipment 
and  systems. 

(3)  One  comment  steted  that  the  new 
requirements,  which  ensure  that  all 
electrical  equipment  is  operable  under 
certain  extreme  conditions  of  list,  roll, 
and  trim,  will  result  in  greater  expense 
due  to  the  installation  of  new 
equipment  requiring  additional  tests. 

Although  tms  section  has  been 
revised  to  apply  to  critical  sjrstems.  the 
inclination  requirements  are  consistent 
with  lEC  92-101.  table  3. 

Section  111.05-7.  (1)  One  comment 
noted  that  this  section  is  redtmdant  to 
§111.60-5. 

This  section  is  retained  because  of  its 
specific  reference  to  armored  cable  and 
grounding. 

(2)  One  conunent  recommended 
removing  the  reference  to  lEC  92-3 
because  this  standard  does  not  address 
installation  guidance  for  armor  and 
sheathing. 

The  reference  to  lEC  92-3  is  retained 
because  several  sections  of  Part  3  of  the 
lEC  publication,  such  as  clauses  10.18 
and  11.14.  provide  guidance  for  metallic 
armor  and  sheathing. 

Section  111.05-9.  One  comment 
recommended  incorporating  the 
American  Boat  and  Yacht  Coimcil 
(ABYC)  Standard  E4  on  lightning 
protection. 

The  Coast  Guard  agrees  that  guidance 
is  appropriate  for  lightning  protection. 
The  Coast  Guard  is  incorporating  the 
international  standard  lEC  92-401, 
Electrical  Installations  in  Ships;  Part 


401:  Installation  and  test  of  completed 
installation,  section  10.  Lightning 
Conductors. 

Section  111 .05-1 9.  One  comment 
recommended  additions  to  the 
regulation  for  permitting  high-       ' 
impedance  grounding  schemes  on  all 
vessels  with  a  distribution  voltage 
greater  than  1.000  volts  a.c.  as  this 
method  becomes  an  important  tool  for 
cinniit  protection,  fault  coordination, 
and  the  limitetion  of  equipment 
damage. 

While  the  value  of  this  practice  is 
realized  and  its  use  is  not  prohibited  by 
these  r^ulations,  the  Coast  Guard  will 
not  include  specific  provisions  or 
requirements  on  this  subject  in  a  final 
rule  without  alloMdng  an  opportunity 
for  public  comment  However,  this  final 
rule  references  this  grounding  method 
in  §§  111.05-19  and  111.05-27. 

Section  111.05-23.  (1)  One  comment 
suggested  allowing  either  the  ground 
detecting  equipment  or  an  alarm  signal 
from  the  detecting  equipment  to  be 
installed  at  the  distrilNition  switchboard 
via  a  control  cable  instead  of  Ininging 
back  a  phase  conductor  to  the  main 
distribution  svdtchboard.  Also,  the 
conunent  points  out  that  allowing  the 
detection  equipment  to  remain  near  the 
transformer  would  also  make  it 
available  for  local  troubleshooting. 

While  this  is  the  intent  of  paragraph 
(d).  a  note  has  been  added  to  the 
paruraph  for  clarification. 

(2)  One  comment  recommended  that 
paragraph  (d)  should  be  revised  to 
include  only  isolation  devices  greater 
than  10  kVA. 

Paragraph  (d)  has  been  revised  to 
specify  "feeder"  circuits,  regardless  of 
the  load. 

(3)  One  comment  suggested  that  the 
increase  in  the  required  number  of 
ground  detector  l^ts  will  have  a  great 
impact  on  the  cost  and  space. 

The  revisions  to  paragraph  (d) 
discussed  previously  should  address  the 
concern  of  this  comment  by  reducing 
the  number  of  circuits  monitored  and 
method  of  monitoring. 

Section  111.05-27.  One  comment 
steted  that  the  requirement  to 
momentarily  remove  the  indicating 
device  is  overly  prescriptive  and 
recommended  a  more  performance- 
based  requirement  to  permit  new 
technology. 

The  section  has  been  revised  to  clarify 
intmt 

Section  111.05-33.  (1)  Several 
comments  suggested  revising  this 
section  to  clarify  safafy  grounds 
(bonding)  versus  system  grounds  so  the 
language  is  technically  accurate. 

"fius  section  has  been  revised 
accordingly. 
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(2)  Several  comments  noted  that 
clarification  is  necessary  in  paragraph 
(b)  to  exclude  "system"  groimd 
conductors  which  are  required  by  Coast 
Guard  policy  to  be  equal  in  size  to  the 
current  carrying  conductors. 

Paragraph  (b)  has  been  revised 
accordLigly. 

(3)  One  comment  recommended 
revising  the  requirement  to  allow  cable 
armor  and  Type  MC  cable  sheath  as  a 
grounding  conductor  as  long  as  the 
cable  is  third-party  tested  and  listed 
(with  its  terminators)  as  approved  for 
this  application. 

Coast  Guard  historically  has 
prohibited  the  use  of  marine  shipboard 
cable  braided  armor  or  metallic  sheath 
as  the  groimding  conductor.  Type  MC 
cable  installation  is  required  to  be  in 
accordance  with  the  NEC  as  stated  in 
§  1 1 1 .60-23  of  this  chapter. 

Section  111.10-1.  One  comment 
requested  a  definition  for  the  term 
"auxiliary  propulsion"  since  certain 
types  of  thrusters  are  designed  for  use 
as  "take-home"  propulsive  devices  and 
thrusters  are  specifically  excluded  from 
paragraph  (a). 

The  term  "auxiliary  propulsion"  is 
revised  to  read  "propulsion  auxiliary" 
to  clarify  that  the  intended  machinery 
includes  items  such  as  fuel  oil  service 
pumps,  lube  oil  service  pumps, 
purifiers,  engine  sea  water  and  &esh 
water  cooling  pumps,  and  air  ejection 
equipment.  Non-conventional  systems 
must  be  reviewed  on  a  case-by-case 
basis  to  consider  such  a  thruster  or 
"take-home"  motor  in  a  systems 
relationship  with  the  power  generating 
equipment  capacity. 

Section  111.1 0-9.  One  comment 
stated  that  propulsion  and  vessel 
control  are  the  critical  components  of 
the  specified  loads.  The  comment  noted 
that  absent  these  systems,  and  given  the 
ability  of  many  safety  systems  to  operate 
in  the  absence  of  distributed  electric 
power,  the  additional  redundancy  and 
expense  of  two  independent 
transformers  is  not  justified. 

Most  vessels  rely  on  distributed 
electric  power  for  system  operation. 
Plans  for  any  non-conventional  system 
which  does  not  rely  on  power  from  the 
transformers  may  be  submitted  for 
review  in  accordance  with  §  110.20-1. 
Section  111.12-1.  (1)  One  comment 
siiggested  that  the  Coast  Guard  accept 
other  major  classification  societies 
besides  ABS  to  eliminate  differential 
between  domestic  rules  and 
international  standards.  According  to 
the  comment,  ABS  Rules  create  a 
burden  on  equipment  manufacturers 
with  additional  "type-testing." 

The  Coast  Guard  nas  traditionally 
incorporated  by  reference  various 


sections  of  ABS  Rules  into  its  electrical 
engineering  regulations.  This  rule 
expands  on  the  use  of  ABS  Rules  as  an 
option  or  alternative  to  Coast  Guard 
prescriptive  requirements.  However,  the 
incorporation  by  reference  of  specific 
ABS  rules  does  not  preclude  the  use  of 
other  rules  approved  for  specific 
applications  under  the  equivalency 
provisions  in  §  110.20-1,  whereby  the 
Coast  Guard  can  consider  alternative 
"type-testing." 

Since  ABS  is  a  member  of  LACS  and 
has  recently  revised  its  electrical  section 
4/5  (section  4/3  of  the  ABS  Rules  for 
Building  and  Classing  Mobile  Ofbhore 
Drilling  Units)  to  incorporate  many  lEC 
practices,  the  Coast  Guard  considers 
prime  movers  meeting  these  sections  to 
be  alimed  with  international  standards. 

(2)  One  comment  noted  that  neither 
Coast  Guard  regulations  nor  ABS  Rules 
provide  for  automatic  shutdown  of  a 
diesel  generator's  prime  mover  upon 
failure  of  that  engine's  pressure 
lubrication  system. 

The  requirement  in  p>aragraph  (c)  of 
this  section  is  retained  because,  in 
addition  to  being  soimd  engineering 
practice,  table  4/11.10  of  the  1996  ABS 
Rules  for  Building  and  Classing  Steel 
Vessels  provides  for  automatic 
shutdowoi  of  diesel,  steam,  and  gas 
turbine  prime  movers  upon  low  lube  oil 
inlet  pressure  to  that  engine  as  well  as 
to  the  bearings  of  the  electrical 
generator. 

Section  111.12-11.  One  comment 
recommended  adding  a  new  item  to 
paragraph  (c)  which  would  require  the 
circuit  breaker  for  a  generator  to  open 
upon  the  shutting  down  of  the  prime 
mover.  This  is  a  safety  feature  required 
by  ABS  Rules  for  Building  and  Classing 
Steel  Vessels,  1996,  section  4/5A5.3.1. 

The  inclusion  of  a  low-voltage  trip 
element,  activated  upon  the  shutting 
down  of  the  prime  mover,  has  always 
been  a  feature  on  generator  circuit 
breakers  and  in  the  provisions  of  ABS 
Rules;  however,  this  requirement  has 
been  absent  bom  Coast  Guard 
regulations. 

It  is  now  added  in  new  paragraph 
(c)(1). 

Section  111.15-2.  (1)  One  comment 
noted  that  the  requirements  of  this 
section  will  cause  the  U.S.  marine 
industry  to  use  specialized,  more 
expensive  batteries.  Also,  the  addition 
of  a  special  nameplate  will  increase 
costs. 

The  Coast  Guard  utilizes  regulations, 
incorporating  Classification  Society 
Rules  and  standards,  to  ensure  that 
equipment  aboard  certificated  vessels  is 
suitable  for  the  environment  and  the 
purpose  for  which  it  is  installed.  This  is 
particularly  applicable  to  equipment 


used  in  cases  of  emergency.  Labeling  of 
the  product  by  the  manufecturer  to 
attest  to  certain  conditions  is  a  cost 
effective  method  of  presenting  this 
information  to  shipowners,  operatora, 
crew,  and  inspectors. 

(2)  One  comment  recommended  the 
use  of  a  more  performance-based 
standard  instead  of  the  specific 
requirements  in  paragraph  (a). 
Performance  standards  would  preclude 
the  necessity  for  equivalency 
determinations  for  column  stabilized 
iinits,  surfece  effects  vessels,  etc. 

The  requirement  of  40  degrees  of 
inclination  is  consistent  with  lEC  92- 
101  and  92-305.  Although  a  parameter 
for  use  of  accumulator  batteries  in  ships, 
a  unit  designed  for  the  environmental 
conditions  of  marine  installation  should 
include  this  feature.  The  use  of  an 
accumulator  battery  that  does  not  meet 
this  parameter  may  be  requested  under 
the  equivalency  provision  of  §  110.20-1. 
Submissions  imder  the  equivalency 
provision  will  be  considered  at  the  time 
a  specific  system  design  is  submitted  to 
the  Coast  Guard  for  plan  review  and 
may  be  accepted  as  part  of  the  system 
plan  approval. 

Section  111.  15-3.  One  comment 
suggested  the  addition  of  a  three  pole 
discoimect  switch  located  in  the  battery 
compartment  of  large  battery 
installation  with  a  nominal  voltage  of 
higher  than  120  volts  for  use  during 
servicing. 

This  comment  applies  mainly  to  a 
large  amount  of  cells  for  use  with 
uninterruptable  power  supply  units  and 
may  be  considered  for  inclusion  into  a 
subsequent  rulemaking  where  the 
public  will  have  an  opportunity  to 
comment. 

Section  111.15-5.  (1)  One  comment 
noted  that,  in  paragraph  (c),  batteries  are 
allowed  in  confined  spaces  if  the 
batteries  are  sealed.  The  comment 
recommended  that  no  batteries,  sealed 
or  otherwise,  should  be  situated  in 
confined  areas  because  these  units  are 
only  "sealed"  if  everything  is  normal 
and  may  vent  as  much  as  standard  cells 
under  abnormal  conditions. 

Paragraph  (c)  has  been  revised 
accordingly. 

(2)  One  comment  suggested  that,  in 
paragraph  (e),  it  is  sufficient  for  a 
battery  to  have  indication  of 
manufacturer  and  type  number  on  the 
battery  with  documentation  available  to 
support  the  ampacity,  construction,  and 
specific  gravity  requirements. 

Battery  documentation  is  usually 
obscure  and  unavailable  for  service 
personnel  and  inspectors  and  labeling  is 
considered  necessary  for  maintenance 
and  inspection. 


Section  111.15-20.  One  comment 
recommended  that,  if  the  Coast  Guard  is 
going  to  specify  ampacity 
considerations,  then  it  should  also 
specify  a  voltage  drop  in  the  criteria  for 
cable  sizing. 

Paragraph  (c)  has  been  revised  to 
include  the  words  "while  maintaining 
the  proper  voltage  at  the  load  aid." 

Section  111.15-30.  One  comment 
indicated  that  the  purpose  of  this 
section  is  uiu:lear  and  appears  to  be 
directed  at  a  unique  situation. 

The  purpose  of  this  section  is  to 
ensure  that,  from  a  systems  engineering 
perspective,  battery  installations  and 
their  chargers  are  compatible.  It  also 
cautions  against  the  use  of  some 
portable  battery  chargers  which  may 
impose  an  imintentional  ground  of  the 
vessel's  power  supply  system.  Section 
111.15-30  is  retained. 

Section  111.20-1.  (1)  One  comment 
suggested  revising  the  requirement  to 
allow  only  transfnmms  rated  at  less 
than  500  VA  to  be  installed  in  an 
enclosure  as  an  altmnative  to  the 
winding  being  inher«idy  resistant  to 
moisture,  sea  atmosphere,  and  oil  vapor. 
It  reasons  that  the  Imig  term  integrity  of 
enclosures  for  lazgw,  permanendy  fixed 
transformers  may  not  survive  the  life 
cycle  of  the  vessel 

This  sectioo  is  retained  because  it 
offecs  alternatives  for  this  equipment 
Should  the  enclosure  choice  be  selected, 
design,  plan  review,  installation,  and 
inspection  must  all  show  smtability  fcnr 
environmental  conditicms  and 
applicability  to  the  system  in  wdiich  it 
is  used. 

(2)  One  comment  recommended 
revising  the  provision  to  allow  an 
exception  for  inherenUy  current  limiting 
ferro-resoaant  transformers  which  are 
incorporated  in  a  device  meeting  UL 
1778. 

The  Coast  Guard  determined  that  this 
equipment  is  for  specific  use  and 
uninterruptable  poww  supplies.  As 
stated  previously,  uninterruptable 
power  supplies  will  be  addressed  in  the 
next  revision  of  the  electrical 
engineering  regulations.  Until  that  time, 
use  of  imintnniptable  power  supply 
systems  are  not  specifically  prohibited 
by  these  regulations,  and  their  usage  is 
subject  to  ti^e  normal  plan  review  and 
inspection  process. 

Section  111.30-5.  (1)  One  comment 
noted  that  lEC  92-302  and  92-503  do 
not  define  low  and  medium  voltages  but 
refer  to  voltage  ranges.  Only  IEEE 
defines  the  terms. 

Paragraph  (a)  has  been  revised 
accordingly. 

(2)  One  comment  suggested  moving 
paragraph  (b)  to  S  111.01-9.  Degrees  of 
protection. 


Paragraph  (b)  specifically  addresses 
dripping  and  falling  substances, 
whereas.  §  111.01-9  addresses  the 
universal  enclosure  requirements  as 
outlined  in  the  referenced  standards. 

Sections  111.30-9,  111  30-11,  and 
111.30-13.  One  comment  recommended 
that  the  provisions  of  these  sections  be 
reinstated.  The  comment  suggests  that 
these  operational  safety  standards 
should  be  set  as  clear  Coast  Guard 
standards.  The  comment  expressed  a 
concern  that  if  a  crew  member  Mrere  to 
remove  an  insulated  floor  matting  or 
grating  for  cosmetic  reasons,  the 
potential  threat  to  safety  would  not  be 
in  violation  to  any  clear  cut  Coast  Guard 
requirement;  oidy  a  violation  to  an 
obscure  reference  in  a  secmidary 
docimient  which  might  not  be  aboard 
the  vessel. 

The  features  described  in  the 
previously  removed  §§  111.30-9  (doors 
and  non-conducting  handrails)  and 
111.30-13  (groundhig  of  switchboard 
instrummitation)  are  all  construction 
features  to  be  installed  by  the 
manufacturer  in  accordance  with 
applicable  standards.  In  reference  to 
previously  removed  §  111.30-11  (mats 
w  gratings),  the  Coast  Guard  agrees  that 
this  is  an  important  operational  safety 
concon  and  that  specie  guidance  is 
wamnted.  Tlie  reinstated  performance- 
based  requirement  reflects  international 
standards. 

Section  111.30-19.  (1)  One  comment 
suggested  adding  punctuation  to 
paragraph  (bK3)  to  clearly  distinguish 
betwrerai  switchboard  wire  and 
instrumentation  wire. 

Paragr^h  (bM3)  has  been  revised 
accordingly. 

(2)  Several  comments  indicated  dut 
paragFq>h  (bX6)  and  $  111.60-11. 
paragraph  (d)  cross-reference  each  other 
for  switchboard  wiring  and  leave  the 
requirements  for  switchboard  wiring 
undefined. 

The  requirements  for  switchboard 
wiring  are  found  in  paragraph  (b)  and  its 
refnmced  standard.  The  cross-reference 
to  §  111.60-11  was  unnecessary  and  has 
been  removed. 

(3)  One  comment  recommended 
rhanging  the  wire  size  in  paragraph 
(bM3)  to  *18  AWG  to  align  widi 
Slll.60-t. 

The  *14  AWG  wire  size  requirement 
in  this  section  is  specific  to  swritchboard 
wiring,  whereas  the  *18  AWG  allowance 
in  §  111.60-4  is  for  general  wiring  such 
as  lighting  fixtures  or  othw  uses  wboe 
appropriate. 

Sectimi  111 .30-21 .  One  comment 
recommended  retaining  this  section 
with  modifications  to  allow  devices 
which  operate  at  elevated  temperatures. 


but  are  self-cooling  and  do  not  adversely 
afiiect  surrounding  componmts.    ^ 

The  Coast  Guard  determined  that  the 
requirements  removed  from  the 
regulations  are  suffidendy  addressed  in 
the  relevant  construction  standards. 

Section  111.30-24.  One  comment 
requested  clarification  on  the  wrord 
"floating." 

As  discussed  in  the  preamble  to  the 
interim  rule,  on  page  28264,  a  conunent 
to  the  NPRM  requested  that  exclusion 
for  a  non-self  propelled  MODU  be 
expanded  to  include  other  OCS 
feidlities.  Since  subchapter  J  is  not 
universally  applicable  to  fixed 
platforms,  the  Coast  Guard  accepted  the 
ccmunent's  suggestion  to  specify 
"floating"  units  which  are  sulqect  to  the 
provisions  of  this  subchapter  such  as 
tension  leg  platforms  (TIP)  and  semi- 
sulmienible  production  platforms. 

Section  111 .3(y-25.  Two  comments 
noted  that  this  section,  which  was  not 
addressed  in  the  NPRM  or  the  interim 
rule,  is  highly  preacriptive  and  limits 
the  use  of  newer  technologies. 

The  Coast  Guard  has  determined  that 
any  new  equipment  resulting  from 
advances  in  technology  that  performs 
the  same  function  as  those  devices 
listed  in  §  111.30-25  can  be  considered 
for  approval  undw  §  110.20-1.  The  list 
in  §  111.30-25  is  retained  because  tlie 
Coast  Guard  determined  it  to  be 
representative  of  those  functions 
necessary  ba  the  safe  opeiaticm  of  a 
vessel. 

Section  111 .33-1 1 .  One  comment 
reconunended  specifying  that  "ABS 
Rides"  refan  to  the  ABS  Rules  for 
Building  and  n^jming  Steel  Vessels. 

The  Coast  Guard  agrees  and  has 
changed  the  refsrence  from  "ABS 
Rules"  to  "ABS  Rules  for  Building  and 
riM^ting  Steel  Vessels."  Additionally, 
die  reference  to  "ABS  MODU  Rules" 
has  been  changed  to  "ABS  Rules  for 
Building  and  n«Ming  Mobile  Offshore 
Drilling  Units." 

Section  111 .35-1 .  One  conunent 
requested  a  revision  to  this  sectimi  diat 
requires  an  alarm  indicating  the  failure 
of  system  ventilation. 

The  Coast  Guard  may  consider  adding 
a  requirement  for  an  alarm  indicating 
the  Culure  of  a  ventilation  system  in  a 
subsequent  rulemaking  where  the 
public  will  have  an  opportunity  to 
comment 

Section  111.40-1.  One  comment 
noted  that  the  deletion  of  this  section 
would  result  in  the  installation  of 
panelboards  never  intended  for  the 
marine  enviromnmit  The  comment 
suggests  incorporating  IEEE  Std  45  to 
provide  guidance  for  the  construction  of 
panelbouds. 
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The  Coast  Guard  agrees  and  is  adding 
the  suggested  reference  because  of  its 
mde  acceptance  in  the  marine  field. 

Section  111.51-3.  One  comment 
pointed  out  that  wording  is  mJMing 
from  this  section  which  would  ensure 
proper  protective  device  coordination  in 
all  cases  and  round  out  the  coordination 
declaration  made  in  §  111.51-1. 

The  Coast  Gueutl  agrees  and  the 
section  is  revised  accordingly  by  the 
addition  of  new  paragraph  (a). 

Section  111.53.  One  comment 
suggested  adding  specific  wording  that 
prohibits  the  use  of  any  fuse  holder 
constructed  of  porcelain  or  ceramic 
materials  or  any  fuse  that  is  of  the 
screw-in  type. 

The  Coast  Guard  is  reviewing  the 
safety  implications  of  screw-in  type 
fuses  and  may  consider  prohibiting 
those  fuses  in  a  subsequent  rulenuJung 
where  the  public  will  have  an 
opportunity  to  comment. 

Section  111.54-1.  One  comment 
suggested  referencing  lEC  56  for  circuit 
breakers  above  1000  volts  in  place  of  the 
reference  in  paragraph  (c)(3)(ii)  to  lEC 
947-2  for  medium  voltage  circuit 
breakers. 

The  Coast  Guard  agrees  that  the 
appropriate  standard  for  circuit  breakers 
above  1000  volts  is  lEC  56.  Paragraph 
(cXSXii)  is  revised  accordingly. 

Sectionll  1.60-1.  (1)  One  comment 
noted  that  in  paragraph  (a)  the  word 
"cooper"  should  be  changed  to  the  word 
copper. 

Paragraph  (a)  has  been  revised 
accordingly. 

(2)  Several  comments  requested 
reinstatement  of  MIL-C-915F  cable 
pointing  out  that  this  is  a  ciirrent  Navy 
standard  and  another  comment 
siiggestad  further  the  addition  of 
"amendment  2"  to  the  MIL 
specification. 

The  Naval  Sea  Systems  Conmiand 
(NAVSEA)  electrical  office  has  informed 
the  Coast  Guard  that  MIL-C-915  cable 
is  not  being  installed  in  new 
construction  or  major  modifications. 
Additiodally,  its  supply  of  MIL-C-915 
cable  has  been  cut-up  and  sold  for 
scrap. 

(3)  One  comment  suggested  that 
marine  shipboard  cable  listed  by  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  accepted  by  the 
Commandant  is  acceptable  for  use. 

The  term  "NRTL"  is  most  commonly 
used  by  Occupational  Safety  and  Health 
Administration  (OSHA)  for  safety-type 
testing,  whereas  cable  testing  includes 
physical  testing  as  well  as  fire  testing. 
The  Coast  Guard  maintnin*  a  list  of 
independent  testing  laboratories 
accepted  by  the  Commandant  for  ttifai 


purpose.  Present  Coast  Guard  policy  is 
consistent  with  the  suggestion. 

(4)  One  cotaunent  suggested  deleting 
the  terms  "construction"  and 
"identification"  from  paragraph  (a)  and 
recommended  that  all  cable  must  meet 
the  performance  requirements  in  CEEE 
Std  45. 

As  stated  in  paragraph  (d),  all 
electrical  cable  must  now  meet  the 
performance  requirements  of  section  18 
of  IEEE  Std  45. 

(5)  One  comment  recommended  for 
inclusion  in  paragraph 

(f)  Type  TC  and  Type  ETC  cables  for 
industrial  applications. 

Section  111.107-1  contains  the 
regulations  for  industrial  systems  and 
cables.  Special  purpose  or  ship-specific 
equipment  can  be  accepted  as 
equivalent  under  §  110.20-1  during  plan 
review. 

(6)  One  comment  recommended  that 
incorporating  lEC  92-3,  removing  the 
words  "and  identification"  from 
paragraph  (a),  and  removing  the  words 
"and  marking"  from  paragraph  (d) 
would  result  in  economiral  cables  for 
shipbuilders.  If  this  is  not  an  option,  the 
comment  suggests  that  the  Coast  Guard 
accept  the  minimum  markings  instead 
of  requiring  the  more  extensive 
markings  of  IEEE  Std  45. 

The  Coast  Guard  has  determined  that 
the  minimum  marking  requirements  are 
those  in  IEEE  Std  45.  The  TERE  Std  45 
markings  constitute  the  five  basic  pieces 
of  information  necessary  for  minimum 
identification. 

(7)  One  comment  suggested  deleting 
paragraph  id)  because  it  unnecessarily 
adds  additional  performance 
requirements  to  material  and  finished 
products  which  have  met  its  particular 
standard. 

Paragraph  (d)  is  retained  because  it 
enstues  IEEE  Std  45  performance 
standards  are  met  and  guarantees  that 
minimum  safety  criteria  are  upheld. 

(8)  One  comment  suggested  an 
editorial  change  in  paragraph  (f)  to 
correctly  refiarence  the  lAOC  standard  as 
an  application  standard. 

Paragraph  (f)  has  been  revised 
accordingly. 

(9)  One  comment  recommended  that 
in  paragraph  (e)  the  regulation  should 
specify  a  standard  for  high- voltage  cable 
that  is  acceptable  to  the  Coast  Guard. 

Presently,  IEEE  Std  45  and  lEC  92-3 
as  well  as  several  MIL  specifications 
and  UL  1072  form  the  acceptable 
standards.  The  Coast  Guard  may 
consider  lEC  92-354  and  lEC  502  in  a 
subsequent  riilemaking  where  the 
public  will  have  an  opportunity  to 
comment 

Section  111.60-2.  (1)  One  comment 
suggested  delating  the  reference  to 


ANSI/UL  1581  test  VW-1  because  it 
does  not  guarantee  a  degree  of  flame 
propagation  resistance  such  as  the  other 
specifications  mentioned  in  this  section. 
It  recommended  replacing  it  with  an 
alternate  test  CSA  FT-4. 

The  flammability  tests  in  this  section 
are  retained.  The  Coast  Guard  may 
consider  test  CSA  FT-4  in  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunity  to  comment. 

(2J  One  comment  suggested  that  it  is 
not  necessary  to  physically  separate 
specialty  cable  from  other  cable  in  all 
installations. 

Paragraph  (a)  requires  physical 
separation  only  if  the  flammability  tests 
in  the  introductory  text  of  this  section 
caimot  be  met. 

(3)  One  comment  recommended 
paragraph  (b)  be  applied  only  to  cable 
runs  installed  in  enclosed  locations. 

Cable  that  cannot  meet  minimum 
flammability  requirements  must  comply 
with  both  paragraphs  (a)  and  (b)  to 
reduce  the  risk  of  flame  spreading 
among  cable  runs  and  throughout  the 
vessel. 

Section  111.60-3.  Several  comments 
suggested  revising  paragraph  (d)  to 
encompass  special  applications  refierred 
to  throughout  section  19  of  IKFK  Std  45 
and  not  limiting  the  focus  on  the 
particular  application  in  19.6.5  of  the 
standard. 

Paragraph  (d)  has  been  revised 
accordingly. 

Section  111.60-4.  One  comment 
noted  that  the  listed  metric  conversions 
of  AWG  sires  do  not  correspond  to 
standard  metric  Mrire  sizes.  The 
comment  suggests  listing  standard 
metric  wire  sizes  that  are  acceptable  in 
lieu  of  the  AWG  sizes. 

The  metric  sizes  that  accompany 
AWG  numbers  are  provided  as 
approximate  metric  dimensions  and  are 
"soft"  conversions  from  the  AWG 
circular  mil  equivalents.  Actual  metric 
nominal  size  is  found  to  differ  between 
such  standards  as  JIS  and  EuropeaiL 
Also,  other  wire  gauge  systems  exist 
such  as  British  Standard  and 
Birmingham  whose  nominal  sizes  and 
actual  dimensions  differ  from  AWG  and 
metrics.  Electrical  plans  are  reviewed 
and  approved  by  the  Coast  Guard 
usually  with  an  AWG  size  listed  and 
annotated  with  "or  equivalent."  It  is  up 
to  the  designer  to  choose  a  cable  with 
conductors  capable  of  equal  or  greater 
ampacity  which  will  pass  final 
inspection  upon  installation. 

^  1 1 1 .60-1 1 .  ^i;  One  comment 
suggested  modi^ng  the  section  title  to 
read  "Wire  (other  than  ground 
conductors)." 

The  Coast  Guard  determined  that  this 
change  is  imnecessary  because  this 


section  is  self-e]q)Ianatory  and 
grounding  conductors  are  covered 
elsewhere. 

(2)  One  comment  recommended 
qualifying  the  watd  "enclosure"  as 
"eqiiipment  enclosure." 

The  Coast  Guard  detennined  diat  the 
suggested  clarification  is  unnecessary 
because  wire  is  allowed  in  junction 
boxes,  contrivers,  and  switchboards  as 
%ireU  as  equipment  enclosures,  for 
exaeaple,  lighting  fixtures  and  motors. 

(3)  One  commaal  luggmtnd  revising 
pan^ufh  (c)  to  reference  the 
mpprofrimtB  standards  for  vrire  rriative 
to  IEEE  Std  45. 

Paragraph  (c)  has  been  revised 
accordLogly. 

§111 .60-1 7.  (1)  One  commmt 
suggested  including  specific 
requirements  for  crimped  ferrules  or  jhb 
tatmbials  to  prevent  loose  strands  of 
wire  causing  shorts  when  used  writh 
ccMBpression  type  terminals. 

The  Coast  Guard  determined  that  this 
is  an  installaticMi  quality  control  issue 
addressed  under  tlw  gmeral 
requirements  in  §  111.10-1  for  electrical 
installations. 

(2)  Several  comments  rectMumended 
prohibiting  twist-on  type  connecton, 
recommended  including  a  refsienced 
standard  or  method  of  securing  them  to 
prevent  loosening,  or  recommended 
eliminating  paragraph  (b). 

The  Coast  Guard  determined  that  this, 
■gain,  is  an  instaUaticm  quality  ctmtrol 
issue  addressed  under  the  general 
requirements  in  §  111.10-1  fen'  electrical 
installations.  Twist-on  ccumectors  must 
be  installed  in  accordance  with  this 
entire  section;  safety  is  maintained  with 
propOT  installation.  Industry  has 
requested,  and  Executive  G^er  12866 
demands,  that  government  agencies 
include  more  performance-based 
requirements  rather  than  prescriptive 
regulation.  Section  111.60-17  is  an 
example  of  the  inclusion  of  a 
performance-based  standard  and 
presents  an  allowance  for  other  methods 
or  new  technology  which  meet  the  same 
criteria. 

§111 .60-1 9.  One  comment 
recommended  revising  paragraph  (a)  to 
allow  temporary  splices  within  an 
enclosure  in  huardous  locations  for 
repair  operations  necessitated  by 
damaged  cable,  where  replacement  of 
such  damaged  cable  woiild  shut  down 
vessel  operations.  The  spliced  cable  run 
could  then  be  replaced  at  a  later  date 
while  the  vessel  is  in  a  shipyard. 

The  Coast  Guard  takes  into 
consideration  the  economic  conditions 
and  mission  of  the  vessels  it  regulates, 
but  its  primary  concern  is  the  safety  of 
these  vessels  and  their  crews. 


It  is  the  resptmsibility  of  certain 
persons  in  cfaaige  of  a  vessel  to  notify 
the  Coast  Guard  in  the  event  of  a  marine 
casualty,  accident,  or  serious  marine 
incident  The  cognizant  OCMI  will 
determine  the  course  of  action  to  be 
taken,  notwrithstanding  temporary 
repain  of  an  emergency  nature  which 
might  be  deemed  necessary  by  the 
master. 

§111 .60-23.  (1)  Several  comninits 
applauded  die  {Ht^KMal  to  allow  liauted 
use  of  Type  MC  c^le.  One  ccmimeat 
noted  that  Type  MC  cMb  had  been 
used  in  die  ti»^"«»  environieent  for 
more  than  2a  yean,  it  states  that  Type 
MC  caUe  meeting  tl»  standards  as 
[woposed  provides  an  acceptaUe 
alternative  while  maintaining  safety. 

(2)  One  comment  expressed  concern 
that  a  disproportionate  number  of 
comments  support  the  |Hohibition  or 
restriction  of  Type  MC  cable  in  marine 
locations. 

The  Coast  Guard  determines 
regulatory  poticy  based  on  the  substance 
of  comments,  rather  thui  the  number  of 
commmts,  on  a  sidifect 

(3)  Several  oumneBts  recommended 
that  instrument  tray  caUe  (ITC)  (300 
volt  insulation)  widi  similar  Type  MC 
caUe  construction  be  allowed  when 
allowed  by  hSC  standards. 

Article  90-2(b)  of  the  NBC  states  that 
the  code  does  not  generally  covw 
installatioos  on  vcwseb.  NEC  standards 
do  not  api^y  to  Coast  Guard  certificated 
vessels,  uidess  specifically  incnporated 
by  refsrence  in  diis  subchapter. 

Alignment  with  NEC  standards  is  not 
necessarily  an  objective  erf  this 
nilmnalring  ITC  cable  has  not  been 
evaluated  for  use  aboard  vessels. 

(4)  One  comment  noted  that  §  111.60- 
23(a)  refsn  to  "vessels"  whereas 
paragraphs  (cK2)  and  (g)  refer  to 
"offshore  floating  drilling  and 
production  fKnlities." 

The  term  "vessel"  is  broadly  d^ned 
in  section  3  of  tide  1  of  the  U.S.  Code 
to  include  floating  production  uiuts, 
mobile  offshwe  drilling  units,  and 
ships.  Paragraphs  (cH2)  and  (g)  apply 
oidy  to  ofE&ore  floating,  drilling  and 
production  facilities. 

(5)  Several  comments  suggested  that 
the  word  "welded"  as  used  in  the  term 
"continuously  welded  corrugated  metal- 
clad  (CWCMC)  cable"  be  removed 
throughout  §  111.60-23  to  conform  with 
commercial  terminology.  This  will 
provide  a  continuous  impervious 
corrugated  metal  sheath  manufactured 
1^  either  the  extrusion  or  welded 
process. 

The  tsnn  "continuously  welded 
corrugated  metal-clad  (CWCMC)  cable" 
in  paroffuph  (a)  has  been  changed  to 
"continuous  cmrugated  metal-clad 


cable"  and  paragraph  b(l)  and 
paragraph  (h)  have  been  changed 
accordihgfy. 

(6)  One  comment  questioned  vihy 
onfy  corrugated  as  opposed  to  non- 
corrugated  Type  MC  cable  is  allowed. 

Ncm-ctHrugated  Type  MC  caMe  does 
not  have  the  flexibility  necessary  bx  use 
on  vessels  or  floating  fKnlities. 
Corrugated  cable  would  be  less 
susceptiUe  to  cracking  under  these 
conditions. 

(7)  Several  conunents  recommended 
diat  the  requirement  for  the  UBVZ 
listing  on  Type  MC  cri>le  be  removed. 
One  comment  stated  that  the  UBVZ 
listing  does  not  affect  construction  of 
the  cable  or  its  suitability  for  tise  on 
vessels,  but  does  affact  c^le  pricing  and 
avaiUiility. 

The  Coast  Guard  agrees.  The  UBVZ 
listing  has  been  removed  from 
pera^rapli  (b).  This  removal  is  also 
consistent  with  the  Coast  Guud's 
position  that  metal-clad  cable  is  a  code 
product  and  not  a  marine  shipboard 
cable. 

(8)  One  cmnment  recommended  that 
die  term  "impervious"  in  reference  to 
the  sheath  of  the  c^le  be  changed  to 
"gas/vaportight"  because  "gas/ 
vapottight"  is  an  NEC  term. 

T^e  terms  "gas-tight"  and  "vi^r- 
tigjit"  have  been  added  for  clarity. 

(9)  One  comment  suggested  that  the 
term  "close-fitting"  be  removed  as  ^ 
undefined. 

The  words  "close-fitting  around  the 
conducton  and  fiUos"  have  been  added 
for  clarity. 

(10)  One  comment  stated  that 
pan^aph  (b)  was  unclear  as  to  what  an 
independsBt  laboratory  was  to  certify  or 
list 

Paragrai^  (bX2)  and  (b)(3)  have  been 
combined  to  correct  this  discrepancy. 

(11)  Two  comments  recommended 
that  the  restrictions  for 

Type  MC  cable  in  paragraph  (cXD 
should  be  moved  to  §  111.60-3  because 
they  aie  applicable  to  all  cables. 

"^rpe  KKI  caUe  must  be  treated 
separately  because  it  is  not  suitable  for 
applications  such  as  elevators.  Marine 
shipboard  cable,  described  in  §  111.60- 
1.  must  be  used  for  all  the  services  in 
paragraph  (c). 

(12)  Two  comments  suggested  that 
Type  MC  cable  should  be  allowed  in 
drilling  function  areas  as  it  is 
recognized  by  API  RP  14F  for  use  on 
fixed  production  facilities. 

API  RP  14F  applies  only  to  fixed 
facilities.  This  subchapter  does  not 
^ply  to  fixed  facilities. 

(13)  Several  comments  recommended 
removing  paragraphs  (c)(2)  and  (g).  They 
contend  that  these  paragraphs  are 
prescriptive  and  are  already  covered 
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under  the  performance  standard  in 
paragraph  (c)(1). 

Paragraphs  (c)(1)  and  (c)(2)  have  been 
combined  for  clarity  and  paragraph  (g) 
is  retained.  The  Coast  Guard  does  not 
allow  the  use  of  Type  MC  cable  in  areas 
that  are  inherently  subject  to  high 
vibration  or  the  other  conditions 
specified  in  paragraph  (c). 

(14)  Several  conmients  suggested  that 
installation  of  Type  MC  cable  not  be 
limited  to  article  334  because  other 
articles  within  the  NEC  are  also 
applicable. 

The  other  applicable  articles  are 
already  referenced  in  article  334. 

(15)  Two  comments  recommended  the 
acceptance  of  table  A6  of  IEEE  Std  45 

as  well  as  the  ampacity  tables  given  in 
the  NEC  since  both  are  based  on  the 
same  method  of  calculation. 

T3rpe  MC  cable  is  a  code  product,  to 
be  installed  in  accordance  with  article 
334  of  the  NEC  and,  therefore,  the  NEC's 
ampacity  tables  are  to  be  used. 

(16)  Several  comments  suggested  that 
the  metallic  sheath  of  Type  MC  cable  be 
allowed  for  use  as  a  grounding 
conductor. 

The  Coast  Guard  determined  that 
there  is  insufficient  historical  data  on 
die  use  of  Type  MC  cable  on  vessels  to 
allow  the  metallic  sheath  to  be  used  as 
a  grounding  conductor.  Even  on 
shipboard  cable,  the  Coast  Guard  has 
never  allowed  braided  armor  to  be  used 
as  ^grounding  conductor.  The  Coast 
Guard  maintains  this  policy  with  Type 
MC  cable. 

(17)  Many  comments  suggested 
removing  the  prohibition  of  the  use  of 
Type  MC  cable  as  interconnection 
between  drilling  and  production 
modules. 

The  Coast  Guard  has  revised 
paragraph  (g)  to  allow  Type  MC  cable  to 
be  used  as  interconnection  between 
drilling  and  production  modules  on  the 
same  platform.  Type  MC  cable  is  still 
prohibited  as  interconnection  between 
temporary  drilling  packages  and 
platform  production  modules. 

(18)  The  Coast  Guard  is  aware  of  the 
recently  published  UL  2225,  Metal-Clad 
Cables  and  Cable-Sealing  Fittings  For 
Use  in  Hazardous  (Classified)  Locations, 
and  may  consider  it  as  a  reference  in 
paragraph  (h)  in  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunity  to  comment 

(19)  One  comment  recommended  that 
paragraph  (h)  be  revised  to  avoid 
confusion  between  terminations  and 
fittings  for  Type  MC  cable  and  those  for 
similar  cable,  such  as  TECK. 

Paragraph  (h)  has  been  revised  to 
assure  that  fittings  and  terminations 
used  must  be  compatible  with  the 
particular  Type  K^  cable  used. 


Section  111.70-1.  One  comment 
stated  that  it  is  unsafe  to  allow  one 
phase  to  remain  connected  in 
ungrounded  three-phase  alternating 
current  systems. 

Paragraph  (b)  of  this  section  refers  to 
the  controller/motor  overload  relay  and 
not  the  main  disconnect  device  to 
isolate  the  controller/motor  fiom  the 
power  source.  Paragraph  (a)  includes  a 
reference  to  ABS  Rules  for  Building  and 
Classing  Steel  Vessels  addressing  the 
main  discoimect  and  its  relationship  to 
the  motor-running  protective  devices. 
Additionally,  language  has  been  added 
to  paragraph  (b)  to  clarify  that  the 
opening  of  two  phases  refers  to  the 
controller/motor  overload  devices. 

Section  111.70-3.  (1)  One  comment 
suggested  a  revision  to  paragraph  (dXl). 
by  replacing  "and"  with  "or"  to  clarify 
that  when  both  a  controller  and  motor 
control  center  exist  the  identification 
information  should  only  be  required  at 
one  of  the  two. 

Motor  control  centers  group 
individual  controllers  into  a  central 
location  instead  of  installing  each 
controller  locally  near  its  motor. 
Normally,  the  use  of  one  precludes  the 
use  of  the  other  for  a  particular  motor. 

(2)  One  comment  suggested 
eliminating  items  (v)  and  (vii)  in 
paragraph  (dMl)  and  listing  information 
sufficient  to  identify  the  motor 
controlled,  its  load,  voltage  and  phase. 

The  requirements  in  paragraph  (d)(1) 
are  consistent  writh  IEEE  Std  45  and  in 
keeping  with  standard  engineering 
practice  to  provide  important 
information  necessary  for  the  safe 
operation  of  the  electrical  system. 

Section  111.70-7.  One  comment 
recommended  an  editorial  change  in 
paragraph  (d)(2)  concerning  the 
requirements  of  the  disconnect  device. 

Paragraph  (dK2)  has  been  revised 
accordingly. 

Section  111. 75-5.  One  comment 
recommended  that  in  paragraph  (b)  the 
term  "lamp  sizes"  be  changed  to 
"fixture  ratings",  and  retain  the 
minimum  50  watt  requirement  for 
convenience  receptacles  or  ikkk  Std  45, 
paragraph  21.6  be  referenced. 

Paragraph  (b)  has  been  revised 
accordLigly. 

Section  111.75-15.  One  comment 
indicated  that  the  text  of  paragraph  (c) 
is  vague,  providing  no  firm  guidance. 
The  comment  suggests  incorporating 
lES  RP  12,  Reconunended  Practice  for 
Marine  Lighting. 

The  Coast  Guard  may  consider  lES  RP 
12  in  a  subsequent  rulemaking  where 
the  public  will  have  an  opportunity  to 
commenL 

Section  111.75-17.  (1)  One  conunent 
suggested  that  the  term  "range  light"  in 


paragraphs  (b)  and  (c)  either  needs  to  be 
defined  or  replaced  with  the  term 
"masthead  light." 

The  Coast  Guard  agrees  and  is 
removing  the  term  "range  light"  which 
is  now  referred  to  in  the  Convention  on 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (72  COLREGS)  as 
"a  second  masthead  light" 

(2)  One  comment  recommended  the 
inclusion  of  specific  photometric 
requirements  for  battery  powered 
navigation  lights. 

The  Navigation  Safety  Advisory 
Committee  (NAVSAC)  reviewed  the 
adequacy  of  lighting  on  barges,  which  is 
generally  powered  by  battery,  and 
concluded  that  no  lighting  requirement 
changes  were  necessary. 

Section  111. 75-20.  (1)  One  comment 
recommended  revising  paragraph  (a)  so 
that  it  is  deer  that  the  paragraph  does 
not  apply  to  lighting  fixtures  in 
hazardous  locations. 

The  Coast  Guard  is  revising  paragraph 
(a)  accordingly. 

(2)  Two  comments  suggested 
replacing  the  term  "meet"  with  the 
term(s)  "listed/certified"  to  provide  a 
means  of  verifying  compliance  with  any 
industry  standard  and  requiring  lighHng 
fixtures  to  be  tested  by  an  independent 
third  party. 

It  is  Coast  Guard  policy  that  when  a 
refiorenced  standard  requires  testing 
then  the  procedure  is  part  of  the 
regulation.  Since  the  Coast  Guard 
maintains  a  process  of  independent 
laboratory  acceptance  by  the 
Commandant  for  items  such  as  fire 
detection  systems,  cable,  and  marine 
lighting  fixtures,  it  is  also  part  of  our 
policy  that  such  testing  be  certified  at 
these  laboratories.  The  Coast  Guard  may 
consider  third  party  testing  in  a 
subsequent  rulemaking  wfauBre  the 
public  will  have  an  opportunity  to 
comment 

Section  111 .85-1 .  One  comment 
recommended  that  each  oil  immenion 
heater  be  tested  by  an  independent  third 
party  testing  institution. 

An  added  requirement  for  compliance 
with  a  specific  standard  and  subsequent 
testing  by  a  third  party  caimot  be  placed 
in  this  final  rule  without  opportunity  for 
public  comment  Recognizing  the  safety 
implications  of  the  equipment,  the  Coast 
Guard  may  consider  the  inclusion  of 
applicable  safety  standards  and  testing 
arrangements  for  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunity  to  comment  Presently, 
guidance  is  afforded  to  both 
manufacturer  and  iiser  in  subpart  111.01 
of  this  chapter  which  establishes  general 
criteria  for  all  electrical  equipment  so 
that  it  is  appropriate  for  the 


environment  and  purpose  for  which  it  is 
installed. 

Section  111 .87-3.  One  comment 
suggested  that  in  paragraph  (a)  deleting 
the  word  "meet"  and  substituting  the 
words  "listed/certified." 

It  is  Coast  Guard  policy  that  when  a 
referenced  standard  requires  testing 
then  the  procedure  is  part  of  the 
regulation.  Since  the  Coast  Guard 
mnintninB  a  process  of  independent 
laboratory  acceptance  by  the 
rnminiinHiint  for  items  such  as  fire 
detection  systems,  cable,  and  marine 
lighting  fiirtures,  it  is  also  part  of  our 
policy  that  such  testing  be  certified  at 
these  laboratories.  The  Coast  Guard  may 
consider  third  party  testing  in  a 
subsequent  rulemaking  where  the 
public  will  have  an  opportunity  to 
comment 

Section  111.105.  Several  comments 
indicated  that  the  obsolete  MI  Type 
cable,  referenced  in  §  111.105-17, 
paragraph  (a),  has  been  eliminated  by 
the  proposed  IEEE  Std  45  and  should 
also  be  removed  from  these  regulations. 
Additionally,  with  new  technologies  in 
cable  jacket  chemistry,  these  comments 
suggested  that  the  armor  requirements 
for  hazardous  location  cables  also  be 
removed,  as  they  have  been  for  non- 
hazardous  areas. 

The  Coast  Guard  agrees  and  subpart 
111.105  has  been  revised  accordingly. 

Section  111.105-3.  Several  comments 
recommended  revising  this  section  as  it 
allows  unarmored  cable  in  hazardous 
locations. 

As  indicated  above  in  the  discussion 
of  comments  for  subpart  111.105,  the 
general  requirement  for  armored  cable 
in  all  liazardous  locations  has  been 
removed. 

Section  111.105-5.  One  comment 
supports  the  inclusion  of  API  RP  505  as 
a  criteria  for  system  integrity,  while 
another  comment  stated  that  it  would  be 
imprudent  to  consider  the  adoption  of 
any  API  RP's  because  they  are 
superseded  by  lEC  documents 
addressing  both  MODU's  and  fixed 
platforms  in  a  single  comprehensive 
document 

The  API  RP  505  is  in  draft  form  and 
as  such  is  unavailable  to  the  Coast 
Guard  for  review  or  to  the  public  for 
purchase.  When  the  document  is 
published,  the  Coast  Guard  may 
consider  API  RP  505  for  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunity  to  comment 

The  lEC,  in  which  the  U.S. 
participates,  is  in  the  final  draft  stages 
of  lEC  Publication  1892  (lEC  1892). 
"Mobile  and  Fixed  Ofbhore  Units-^ 
Electrical  Installations."  lEC  1892,  part 
3  addresses  hazardous  locations.  This 
document  reflects  international 


consensus  and  will  be  considered  for 
inclusion  in  these  regulations  in  a 
subsequent  rulemaking. 

Section  111.105-11.  (1)  One  comment 
pointed  out  that  the  two  standards 
referenced  in  paragraph  (a)  are  not 
compatible  because  lEC  79-11  defines 
two  types  of  IS  systems  (la  and  lb), 
whereas  UL  913  defines  only  one. 

The  Coast  Guard  accepts  the  UL  913 
definition  or  lEC  79-11  (la)  only. 
Paragraph  (a)  has  been  revised 
accordingly. 

(2)  Several  comments  recommended 
removing  the  option  for  shielded  cable 
in  paragraph  (b)(1)  because  most 
shielding  may  be  very  thin  and  not 
suitable  for  safely  providing  sufficient 
isolation  from  non-IS  circuits.  Another 
comment  recommended  in  paragraph 
(b)(1)  removing  the  option  for  metallic 
armored  cable  since  armoring  is  for 
ynprhaniral  protection  and  not  to  be 
substituted  for  an  electromagnetic 
interference  (EMI)  shield. 

The  purpose  of  paragraph  (b)(1)  is  to 
oSar  options  to  protect  intrinsically  safe 
circuit  cables  from  induced  voltages 
generated  by  magnetic  fields  of  non- 
intrinsically  safe  circuit  cables.  The 
Coast  Guard  agrees  that  an  armored 
covering  is  not  meant  to  function  as  an 
EMI  shield.  However,  properly  installed 
and  grounded  braided  armor  does  afford 
some  degree  of  protection  depending  on 
interdrcuit  parameten.  Additionally,  if 
a  shielded  cable  is  installed  for 
protection,  it  is  assumed  that  its 
dimensions  have  passed  plan  review 
and  that  it  is  suitid>le  for  the  service 
intended.  Both  options  are  retained. 

Section  111.105-17.  (1)  One  comment 
suggested  clarifying  the  first  sentence  in 
paragraph  (a)  so  that  not  all  hazardous 
locations  are  required  to  have  through 
runs  of  cable. 

Hie  intention  of  paragrafdi  (a)  is  that 
all  hazardous  areas  be  fitted  with 
through  runs  of  cable,  therefore  the 
requirement  remains. 

(2)  Several  comments  suggested  that 
paragraph  (^)  be  revised  to  require  that 
cable  in  aU  hazardous  locations  be 
armored. 

As  indicated  above  in  the  discussion 
of  comments  for  subpart  111.105.  the 
general  requirement  for  armored  cable 
in  all  hazardous  locations  has  been 
removed  but  the  installation  of  armored 
cable  remains  as  an  option. 

Section  111.105-31.  One  commmt 
suggested  adding  a  new  paragraph  (f)(5) 
harmonizing  Coast  Guard  and  ABS 
requirements  for  pump  room  ventilation 
and  monitoring. 

The  Coast  Guard  recognizes  the  need 
for  direction  on  this  subject  However, 
new  material  must  be  presented  to  the 
public  for  conmient  b^re  a  final  rule. 


The  Coast  Guard  may  consider  these 
provisions  for  a  subsequent  rulemaking 
where  the  public  will  have  an 
opportunity  to  comment 

Section  111.107-1.  One  comment 
recommended  removing  the  word  "and" 
in  paragraph  (c)(l)(i)  and  adding  the 
word  "or"  since  either  standard  will 
provide  a  comparable  level  of  safety. 

This  section  has  been  revised 
accordingly. 

Section  112.05-5.  One  comment 
reconunended  modifying  paragraph  (d) 
to  allow  equipment  tfiat  supports  the 
emergency  power  source  (e.g..  fens  and 
CO2  bottles). 

Paragraph  (d)  has  been  revised 
accordingly. 

Section  112.50-1.  (1)  One  comment 
suggested  adding  a  new  paragr^h  (1) 
that  requires  the  generator  circuit 
breaker  open  upon  the  shutting  down  of 
the  prime  mover  as  required  in  ABS 
Rules  for  Building  and  Classing  Steel 
Vessels  section  4/5.119.1. 

A  similar  comment  %vas  directed 
towards  §  111.12-11.  Genoator 
protection,  of  this  chapter.  The 
requirement  established  in  §  111.12-11 
is  applicable  to  all  generaton.  The 
equipment  described  in  S  112.50-1  are 
spedal  features  for  emergency 
generaton  only.  Therefore  the  restating 
of  this  requirement  is  unnecessary. 

(2)  One  comment  indicated  that  in 
paragraph  (d)  the  45  second  response 
time  is  longer  than  the  30  second 
response  of  the  standby  ship  service 
generator  required  for  unattraided 
machinoy  plants  in  46  CFR  62.50- 
30(k)(2). 

The  45  second  requirement  in  this 
section  is  for  emergency  generator  sets 
and  is  aligned  with  SOLAS  74. 
R^ulation  0-1/42.3.1.2  requirementB. 
The  30  second  requiremoit  in  46  CFR 
part  62  is  for  a  standby  ship  service 
generator  in  an  unattended  machinery 
space.  If  the  standby  ship  service 
generator  does  not  come  on  line  within 
its  allotted  time,  the  emergency  source 
would  poww  its  circuits  shortfy 
thereafter. 

Section  112.50-7.  One  conmient 
indicated  that  paragraph  (cX3)  appears 
to  have  been  deleted. 

The  five  asterisks  after  paragraph 
(cX2)  indicates  that  the  remaindn  of 
this  section  is  retained.  However, 
paragraph  (d)  is  removed  by  the 
amendatory  language  of  item  169  in  the 
interim  rule. 

Part  113.  One  comment  pointed  out 
that  the  title  of  sevwal  sections  of  this 
part  use  the  words  "alarm  system"  as  a 
general  term  for  the  "general  emei^gency 
alarms  and  fire  alarms."  It  suggested  not 
lining  this  terminology  because  it 
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typically  describes  "machinery  alarm 
systems." 

In  this  part,  the  terminology  is  used 
with  consideration  of  the  context  of 
each  subpart.  Wherever  in  this  part  the 
regulations  reference  the  general 
emergency  alarm  system,  the  words 
"general  emergency  alarm  system"  are 
used.  The  more  generic  term  of  "alarm 
system"  is  used  in  reference  to 
machinery  alarm  systems  and  other 
specialized  alarms  such  as  engineers' 
assistance  needed,  steering  failure,  and 
lefirigerated  spaces  where  appropriate. 

Swtion  113.05-7.  (1)  One  comment 
noted  that  in  paragraph  fb)  the  reference 
to  lEC  553  is  a  misprint  and  should  read 
lEC  533  (entitled  Electromagnetic 
Compatibility  of  Electrical  and 
Electronic  Installations  in  Ships)  as 
stated  in  §  110.10-1,  Incorporation  by 
reference. 

Paragraph  (b)  has  been  revised 
accordingly. 

(2)  One  comment  stated  that  \)ie 
environmental  test  requirements  of  this 
section  are  burdensome  if  applied  to 
each  new  piece  of  equipment  due  to 
advances  in  technology  and  the 
continual  development  of  new 
components.  The  comment  suggested- 
creating  a  self-certification  requirement 
similar  to  46  CFR  62.20-5,  Self- 
cettification. 

The  Coast  Guard  does  not  deem  self- 
certification  as  sufGcient  for  this 
equipment.  Testing  of  original  and 
redesigned  equipment  required  by 
subchapter  Q  to  be  Coast  Guard 
"approved"  is  performed  by 
independent  laboratories  accepted  by 
the  Commandant.  The  testing  protocols 
and  their  results  are  strictiy  reviewed  by 
the  Coast  Guard  or  designated  third 
parties  before  an  approval  certificate  is 
issued.  Alarms  that  are  allowed  in  46 
CFR  part  62  to  be  self-certified  must  be 
designed  to  meet  the  environmental 
standards  of  46  CFR  62.25-30, 
Enviroiunental  design  standards,  which 
reference  ABS  Rules  for  Building  and 
Classing  Steel  Vessels.  Subchapter  J  also 
references  ABS  (ABS  Rules  for  Building 
and  Classing  Steel  Vessels,  table  4/11.1) 
for  environmental  testing  requirements. 

Section  113.10-7.  One  comment 
suggested  that  the  requirement  for 
connection  boxes  to  meet  lEC  IP  67  is 
lumecessarily  severe. 

In  all  subparts  where  the  interim  rule 
required  connection  boxes  to  be  NEMA 
250  Type  6  or  6P  or  lEC  IP  67,  die 
requirement  has  changed  to  NEMA  250 
Type  4  or  4X  or  lECIP  56  to  align  the 
requirement  with  the  definition  of 
"watertight" 

Section  113.25-10.  One  comment 
suggested  that  red  flashing  lights  be 
used  only  in  conjunction  with  the 


general  emergency  alarm  signal  and  for 
DO  other  purpose.  This  is  preferable  to 
the  IMO  Code  on  Alarms  and  Indicators, 
which  alloM^  the  color  red  to  also  be 
used  when  indicating  the  release  of  fire- 
extinguishing  medium.  A  standardized 
color  would  allow  quick  identification 
and  response  by  personnel. 

While  the  value  of  this  practice  is 
realized,  the  Coast  Guard  will  not 
include  specific  provisions  or 
requirements  on  this  subject  in  this  rule 
without  allowing  an  opportimity  for 
public  comment  The  term  "flashing  red 
lights"  has  been  changed  to  include 
rotating  beacons  as  well. 

Section  113.25-11.  One  comment 
suggested  revising  the  introductory 
sentence  in  §  113.25-11  to  read  as 
follows,  "Each  contact  maker,  where 
installed,  must — " 

The  Coast  Guard  determined  that  the 
requirements  listed  in  this  section  apply 
to  all  contact  makers,  conventional  or 
electronic  type  integrated  in  the  public 
address  system,  and  the  addition  of  the 
words  "where  installed"  does  not  add  to 
the  clarity  of  the  sentence. 

Section  113.25-12.  One  comment 
recommended  in  paragraph  (a)  the  use 
of  air  operated  alarm  signals  which  may 
be  actuated  by  a  solenoid  valve  located 
outside  the  hazardous  area. 

This  section  does  not  preclude  air 
operated  alarm  signals  or  other  types 
compatible  with  the  environment  in 
which  they  are  used.  Any  new  or  non- 
conventional  alarm  signal  will  be 
considered  in  the  plan  review  process. 

Section  113.30-3.  One  conunent 
requested  clarification  of  the  phrase 
"must  be  independent  of  the  ship's 
electrical  system."  The  ship's  electrical 
system  may  be  interpreted  to  mean  the 
ship's  AC  electrical  system  or  the  ship's 
DC  system  with  a  battery  power  source. 

The  power  for  the  emergency  means 
of  communication  required  by  this 
subpart  must  not  be  reliant  upon  the 
vessel's  normal  source  or  emergency 
source  of  AC  or  DC  power.  Acceptable 
methods  of  power  include  sound- 
powered  phone,  telephone  systems 
which  are  powered  by  hand  cranked 
generators  which  charge  capacitor 
circuits,  and  individually  battery 
powered  devices. 

Section  113.30-5.  (1)  One  comment 
suggested  that  in  paragraph  (a)  a  cross- 
reference  to  46  CFR  62.50-20(f)(2)  be 
added. 

The  cross-reference  to  46  CFR  62.50- 
20  has  been  added. 

(2)  One  comment  recommended 
editorial  revision  to  paragraph  (hKl)  for 
clarity. 

Paragraph  (h)(1)  has  been  revised 
accordingly. 


Section  113.30-25.  (1)  One  comment 
indicated  in  paragraph  (i)  that  cables  for 
safety  related  circuits  should  only  be 
permitted  to  be  routed  through  high  fire 
risk  areas  if  it  is  technically  impractical 
to  route  them  otherwise  or  if  they  serve 
circuits  within  the  high  risk  area.  In 
either  case,  cables  should  be  of  the  fire 
resistant  type.  The  comment  stated  that 
decisions  in  these  areas  should  not  be 
affected  by  commercial  considerations. 

The  Coast  Guard  develops  its 
regulations  with  the  primary 
consideration  being  safety.  Any 
commercial  consideration  would  be 
secondary  and  related  to  cost  savings  to 
the  industry  through  harmonizing  with 
domestic  and  international  industry 
standards  resulting  in  additional 
options. 

Section  111.60-1  requires  that 
accepted  marine  shipboard  cable  must 
meet  the  respective  flammability  tests 
contained  in  the  referenced  or 
companion  standards.  These  tests  are  a 
validation  that  the  cable  is  "flame 
retardant";  i.e.,  that  the  flame  is  not 
propagated.  lEC  331,  however,  measures 
the  "fire-resisting"  characteristics  as 
noted  in  the  scope  "as  one  which  will 
continue  to  function  normally  during 
and  after  a  prolonged  fire." 

As  published  in  the  interim  nde. 
paragraph  (i)  states  that  cable  runs 
through  high  fire  risk  areas,  which 
includes  servicing  equipment  within 
these  areas,  must  meet  lEC  331.  It  is  the 
intent  that  such  cables  not  oidy  prevent 
the  proliferation  of  flame  but  also 
maintain  service  to  the  equipment  as 
well. 

(2)  One  comment  suggested  modifying 
the  last  line  of  paragraph  (e)  to  read  "an 
emergency  power  source"  instead  of 
"the  vessel's  electric  system." 

The  paragraph  has  been  revised  to 
clarify  which  vessel's  electric  source  is 
intended. 

Section  113.43-3.  The  reference  to 
§§  58.25-45  and  111.93-9  is  out-of-date 
and  has  been  corrected. 

Section  113.50-15.  One  comment 
noted  that,  as  written,  this  section 
appears  to  require  explosionproof 
spealwrs  in  hazardous  locations,  for 
example,  a  cargo  pump  room  on  a 
tanker.  The  comment  requests  review  of 
this  requirement  to  determine  whether 
it  is  excessive. 

All  systems  and  enclosures  for 
hazardous  locations  must  be  certified 
for  the  particular  Class  and  Division 
(Zone)  in  which  they  are  installed.  In 
the  example  given,  if  the  speaker  system 
were  to  be  found  intrinsically  safe 
during  plan  review,  then  explosionproof 
speakers  would  not  be  required. 
Alternatively,  if  a  study  did  not  prove 
that  the  speakera  wwe  necessary  in  that 


location,  they  would  be  disallowed 
imder  §  11 1.105-3 1(f)  or.  if  proven 
necessary,  they  must  be  explosionproof. 

Section  113.50-20.  One  coiiunent 
suggested  adding  additional 
requirements  applicable  to  public 
rooms,  alleyways,  and  stairways  to  align 
the  regidations  with  the  IMO  Code  of 
Alarms  and  Indicators. 

The  Coast  Guard  may  consider 
additional  requirements  to  align 
S  113.50-20  widi  the  IMO  Code  on 
Alarms  and  Indicatora  in  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunify  to  comment 

Section  113.70.  One  comment 
recommended  adding  a  new  subpart 
that  addresses  the  installation  and 
operation  of  gas  detection  systems.  The 
conunent  suggests  these  systems  meet 
the  general  requirements  of  the 
International  Society  for  Measurement 
and  Contix)l  (ISA)  SP12.13  parts  I  and  II. 

The  Coast  Guard  may  consider 
additional  requirements  for  gas 
detection  systems  in  a  subsequent 
rulemaking  where  the  public  will  have 
an  opportunify  to  comment. 

Section  161.002-1.  Components  for 
automatic  fire  detection  systems,  EN54 
parts  1  through  11,  published  by  the 
European  Committee  for 
Standardization  (CEN)  remain  absent 
from  this  section  because  several  of  the 
dociunents  obtained  by  the  Coast  Guard 
were  in  draft  form.  The  Coast  Guard 
may  consider  the  finalized  dociunents 
for  a  subsequent  rulemaking  where  the 
public  will  have  an  opportunify  to 
comment. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §§  110.10- 
1  and  161.002-1  for  incorporation  by 
reference  imder  5  U.S.C.  552  and  1  CFR 
part  51.  Copies  of  the  material  are 
available  from  the  source  listed  in  those 
sections. 

Regulatory  ETaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  A 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procediues  of  DOT  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES.  A  summary 
of  the  Evaluation  follows: 


Most  of  the  changes  to  the  regulations 
are  eitiier  editorial  or  update  teclmical 
specifications  to  reflect  the  latest 
practices.  Although  some  of  these 
changes  will  cause  minor  cost  increases 
for  shipbuilders,  others  will  residt  in 
substantial  savings.  The  cost  increases 
resulting  from  these  rules  will  be  more 
than  ofbet  by  the  cost  savings,  due  to 
relaxations  in  the  rules.  The  Coast 
Guard  estimates  that  the  cost  of 
complying  with  the  rule  over  the  next 
10  yean  will  total  $33,753,392  (in 
present  value);  but.  this  cost  will  be 
more  than  ofbet  by  the  estimated  net 
benefits  of  $73,538,213.  This  is  a  cost- 
benefit  ratio  of  $1.00  of  costs  to  $2.18 
of  benefits. 

Many  of  the  changes  causing  cost 
increases  are  already  current  marine 
industry  practices,  such  as  an  increase 
in  the  protection  of  cable  fit>m  bilge 
water. 

There  are  several  intangible  benefits. 
Due  to  the  increased  use  of  natinnfil  and 
international  standards,  certain  items 
will  now  be  more  readily  available  "off 
the  shelf  for  marine  use.  A  significant 
economic  savings  will  result  from  the 
abilify  of  equipment  manufecturera,  in 
many  cases,  to  meet  the  new 
performance  specifications  instead  of 
the  old,  prescriptive  design  standards. 
Also,  the  cost  of  submitting  detailed 
plans  and  specifications  to  the  Coast 
Guard  for  approval  of  certain 
equipment,  such  as  sound  powered 
telef^ones,  emergency  loudspeaker 
systems,  and  luivigation  lights,  will  be 
eliminated. 

No  comments  were  received  to  the 
Regulatory  Evaluation  or  its  summary  in 
the  preamble  to  the  interim  rule. 

Small  Entities 

Under  the  Regulatory  Flexibilify  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  will  affect  entities  that  come 
under  Standard  Industrial  Code  (SIC) 
categories  of  4412  through  4489  (Water 
Transportation)  and  1311  and  1381  (Oil 
and  Gas  Extraction),  both  groups  of 
which  are  considered  small  entities  if 
they  have  500  or  less  employees,  and 
under  SIC  category  3731  (Shipbuilding 
and  Repair),  which  are  considered  small 
entities  if  they  have  1 JOOO  or  lesa 
einployees. 

The  Coast  Guard  has  taken  measures 
to  accommodate  the  interests  of  small 


entities  during  the  development  of  this 
nde.  The  rule  is  limited  to  vessels  that 
are  constructed  or  undergo  major 
modifications  after  September  30, 1996, 
thereby  exempting  the  existing  fleet 
from  having  to  conform  to  these 
requirements.  Furthermore,  it  is  limited 
to  Coast  Guard-inspected  commercial 
vessels,  such  as  oil  and  chemical 
tankers,  container  ships,  large  passenger 
vessels,  mobile  ofEshore  driUing  units, 
research  vessels,  and  school  ships, 
which  tend  to  be  larger  vessels.  It  does 
not  apply  to  uninspected  passenger 
vessels,  commercial  fishing  vessels,  or 
the  overwhelming  majorify  of  inspected, 
small-passenger  vessels. 

To  reduce  the  burden  on  small 
entities,  this  nde  purges  obsolete  and 
out-of-date  regulations  and  eliminates 
requirements  that  create  an  unwarranted 
differential  between  Coast  Guard's 
regulations  and  industry  standards.  It 
eiihances  the  flexibilify  of  vessel 
ownera,  operators,  manufacturers,  and 
shipbuilden  by  incorporating,  wherever 
possible,  more  options  for  compliance 
or  by  replacing  prescriptive 
requirements  with  performance 
standards. 

This  nde  reduces  costs  by  inc^reasing 
choices  avaUable  during  the  new 
construction  or  major  modification  of  a 
vessel.  As  discussed  under  the 
Regulatory  Evaluation  section  in  this 
preamble,  this  rule  will  reduce  costs  of 
shipbuilding  for  all  entities,  whether 
large  or  small.  The  Coast  Guard 
estimates  that  the  cost  of  complying 
with  the  rule  over  the  next  10  yeara  vnll 
total  $33,753,392  (in  present  value):  but, 
this  cost  will  be  more  than  ofbet  by  the 
estimated  net  benefits  of  $73,538,213. 
This  is  a  cost-benefit  ratio  of  $1.00  of 
costs  to  $2.18  of  benefits. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b).  of  the  Regulatory 
Flexibilify  Act  (5  U.S.C  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
this  rule  so  that  they  can  better  evaluate 
its  efiiects  on  them.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Ms.  Laura 
Hainman.  Office  of  Design  and 
Engineering  Standards.  202-267-2206. 
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Collection  of  Information 

This  final  nile  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.). 

I.  The  following  particulars  apply  to 
subpart  110.25: 

ZX?TAfo.:2115. 

QMB  Control  No.:  2115-0115. 

Administration:  U.S.  Coast  Guard. 

Title:  Electrical  Engineering 
Requirements  for  Merchant  Vessels. 

Need  for  infonnation:  Subpart  1 10.25 
requires  industry  to  complete  electrical 
engineering  plans  to  meet  performance 
requirements  on  newly  built  vessels  and 
modifications  of  current  vessels. 

Propoaed  Use  of  Infonnation 

This  information  is  necessary  to 
determine  compliance  with  the 
electrical  regulations  before  vessel 
construction  or  modification  begins. 

Frequency  of  Response:  The 
information  must  be  submitted  when  a 
vessel  is  built  or  modified. 

Burden  Estimate:  478  hours. 

Respondents:  175  owners  or 
operators. 

Avetxige  Burden  Hoars  per 
Respondent:  1  hour  per  submission. 

n.  The  following  partioilars  apply  to 
subpart  161.002: 

DOT  No. -2115. 

OMB  Control  No.:  2115-0121. 

Administration:  U.S.  Coast  Guard. 

Title:  Electrical  Engineering 
Requirements  for  Merchant  Vessels. 

Need  for  Information:  Subpart 
161.002  concerns  application  for  type 
approval  of  fire  protection  systems. 

Proposed  use  of  Information:  This 
information  is  necessary  to  ensure 
compliance  with  the  electrical 
regulations. 

Frequency  of  Response:  A  response  is 
due  each  time  initial  approval  is  sought 
and  each  time  a  revision  is  requested. 

Burden  Estimate:  60  hours. 

Respondents:  6  manu£scturers. 

Average  Burden  Hours  per 
Respondent:  10  hours  per  respondent 

As  required  by  5  U.S.C.  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  The  subpart 
numbers  are  1 10.25  of  subchapter )  and 
161.002  of  subchapter  Q.  The 
corresponding  OMB  approval  numbers 
axe  OMB  Control  Number  2115-0115  for 
subpart  110.25,  which  expires  on 
August  3, 1999,  and  OMB  Control 
Number  2115-0121  for  subpart  161.002. 
which  expires  September  30, 1999. 

Persons  are  not  required  to  respond  to 
a  collection  of  infonnation  unless  it 


displays  a  curtentiy  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e(34)(d)  and  (e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
concerns  only  system  arrangement  and 
equipment  approval.  The  approved 
system  arrangement  and  equipment 
required  by  this  rule  should  contribute 
to  the  enhancement  of  vessel  safety  and, 
thereby,  help  to  ininimiy.p  impacts  on 
the  marine  environment.  A  "Categorical 
Exclusion  Determination"  is  avtdlable  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  AOOAESSES. 

ListofSnb^ecta 

46  CFR  Part  108 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health.  Oil  and 
gas  exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Fart  JIO 

Incorporation  by  reference,  Rep<Hting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  Parts  111  and  112 

Incorporation  by  reference.  Vessels. 

46  CFR  Part  113 

Communications  equipment,  Fire 
prevention.  Incorporation  by  reference. 
Vessels. 

46  CFR  Part  161 


1.45. 1.46;  §  110.01-2  also  issued  under  44 
U.S.C  3507. 

2.  Revise  §  110.01-3(b)  and  (c)  to  read 
as  follows: 

f1ia01-3    Repaira  and  aitarations. 


(b)  Alterations  and  modifications, 
such  as  re-engining,  re-powering, 
upgrading  of  the  main  propulsion 
control  system,  or  replacing  extensive 
amounts  of  cabling,  must  comply  with 
the  regulations  in  this  subchapter. 

(c)  Conversions  specified  in  46  U.S.C 
2101(14a),  such  as  tiie  addition  of  a 
midbody  or  a  change  in  the  service  of 
the  vessel,  are  handled  on  a  case-by-case 
basis  by  the  Commanding  Officer, 
Marine  Safety  Center. 

3.  In§110.10-l(b)— 

a.  In  the  entry  for  ABS  Rules  for 
Building  and  Qassing  Steel  Vessels, 
remove  "1995"  and  add.  in  its  place, 
"1996"  and  add  "111.01-9;",  in 
numerical  order,  to  the  list  of  sections 
affected; 

b.  In  the  entry  for  IEEE  Std  45-1983, 
add  "111.40-1;"  and  "111.75-5(b):".  in 
numerical  order,  to  the  list  of  sections 
affected; 

c.  In  the  entry  for  the  International 
Electrotechnical  Conunission,  remove 
"1.  Rue  de  Varembe,"  and  add.  in  its 
place,  "3,  rue  de  Varembe,"  and  add,  in 
numerical  order,  new  entries  for  lEC  56 
and  lEC  92-401  to  read  as  follows; 

d.  In  the  entry  for  lEC  947-2,  remove 
"111.54-l(c)"  from  the  list  of  sections 
affected; 

e.  In  the  entry  for  NFPA  70,  add 
"111.50-7;",  in  numerical  order,  to  the 
list  of  sections  affected; 

f.  Before  the  entry  for  Underwriters 
Laboratories  Inc.,  add  a  new  entry 
"NEC.  see  NFPA  70.";  and 

g.  In  the  entry  for  UL  489,  add 
"111.01-15(c).",  in  numerical  order,  to 
the  list  of  sections  affected: 


|110i10-1    hwofporalion  by 


Fire  prevention,  Incorporation  by  (b)  *  *  '* 

reference.  Marine  safety,  Reporting  and  •        •        •        •        • 

recordkeeping  requirements.  lEC  56,  High-volt^e  altematiiig- 

Accordingly,  the  interim  rule  current  drcuit-faceakerB,  1987, 

amending  46  CFR  parts  108, 110,111.  (Including  Amendment  1. 1992, 

V J;  V.'',!Si;"'  r*^^  was  published     j^j^;  I  ;;S'.."^. in.54-1 

at  61 FR  28280  on  June  4. 1996,  u  •        •        •        •        • 

adopted  as  a  final  rule  with  the  __  ^  ^^  _,  _^    , .      „  ^ 

fir^nJU^..^  <.k.«»^  -«^  ..«>« j»».»..  *BC  92-401,  Electrical  butallations  in 
foUowing  changes  and  amendments:  Ships,  Part  401:  Installation  and 

PART  110-GENERAL  PROVISIONS  *"*  of  completed  installation.  1987 

• ...lll.U^-W 

1.  The  authority  citation  for  part  110  •        •        •        •        • 
continues  to  read  as  follows:  4.  In  §  110.15-1,  revise  the  definitions 

A^kority:  33  U.S.C  1509;  43  U.S.C  1333;  «>'  "dripproof,"  "nonsparidng  fan," 

46  U.S.C  3306, 3703;  E.0. 12234, 45  FR  "waterproof."  and  "wratertight"  to  read 

58001. 3  CFR.  1980  Camp.,  p.  277;  49  CFR  as  follows: 


fiiais-i 


Dripproof  means  enclosed  so  that 
equipment  meets  at  least  a  NEMA  250 
Type  1  with  dripshield,  NEMA  250 
Type  2.  EMA  250  Type  12,  or  lEC  IP  22 
rating. 
•        •        •        •        * 

Nonsparking  fan  means  nonspaildng 
fan  as  defined  in  ABS  Rules  for  Building 
and  Classing  Steel  Vessels,  section  4/ 
5B7.7. 


Wotefproo/ means  watertight;  except 
that,  moisture  within  or  leakage  into  the 
enclosure  is  allowed  if  it  does  not 
interfere  with  the  operation  of  the 
equipment  enclosed.  In  the  case  of  a 
generator  or  motor  enclosure, 
woteijiroo/ means  watertight;  exc^t 
that,  leak^  around  the  shaft  may  occur 
if  the  leak^  is  prevented  from  entering 
the  oil  resravoir  and  the  enclosure 
provides  for  automatic  drainage. 

Watertight  means  enclosed  so  that 
equipment  meets  at  least  a  N^4A  250 
lype  4  or  4X  or  an  lEC  IP  56  rating. 

5.  Revise  §  110.25-l(iK6)  to  read  as 

follOMTS: 


f  110.26-1    Plana  and 


kitonnaUon  raQuirad 


(i)  *  '  * 

(6)  A  certificate  of  testing,  and  listing 
or  certification,  by  an  independent 
faboratory,  where  required  by  the . 
respective  standard. 


PART  1 1 1— ELECTRICAL  SYSTEMS- 
GENERAL  PROVISIONS 

6.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

AnttoritT:  46  U.S.C  3306, 3703;  49  CFR 
1.46. 

7.  In  §  111.01-1,  redesignate  the 
introductory  text  and  paragraphs  (a),  (b), 
and  (c)  as  paragraphs  (a).  (aHl),  (a)(2), 
and  (a)(3),  respectively;  in  newly 
redesig^ted  paragraph  (a)(1).  remove 
the  wends  "conditions;  and"  and  add,  in 
their  place,  the  vmtd  "conditions.";  and 
add  paragraph  (b)  to  read  as  follows: 

1111.01-1    Ganaiai. 

•       •       •       •       • 

(b)  Combustible  material  diould  be 
avoided  in  the  construction  of  electrical 
equipment 

8.  In  §  111.01-0.  in  paragraphs  (a)  and 
(c),  remove  "32"  and  add.  in  its  place, 
"22"  and  revise  paragraph  (b)  and  the 
note  to  this  section  to  read  as  follows: 


(b)  Electrical  equipment  in  locations 
requiring  exceptional  degrees  of 
protection  as  defined  in  §  110.15-1  of 
this  chapter  must  be  mdosed  to  meet  at 
least  the  minimum  degrees  of  protection 
in  ABS  Rules  for  Building  and  Classing 
Steel  Vessels,  fable  4/5B.1,  or 
appropriate  NEMA  250  Type  for  the 
service  intended.  Each  enclosure  must 
be  designed  in  such  a  way  that  the  total 
rated  tempoature  of  the  equipment 
inside  the  enclosure  is  not  exceeded. 


Note  to  f  lllill-8:  The  degrees  of 
protection  specified  in  tliis  section  are   . 
described  in  NEMA  Standards  Publication 
No.  250  and  lEC  IP  Code  529  and  designated 
in  ABS  Rules  for  Building  and  Classing  Steel 
Vesaeb,  table  4/5B.1. 


greater,  line  to  line,  and  the  distribution 
system  is  grounded  (including  hi^- 
impedance  grounding),  any  ronilting 
current  must  not  flow  through  a 
hazardous  (classified)  location. 

13.  In  §  111.05-23.  in  paragraph  (d). 
remove  the  word  "branch"  and  add,  in 
its  place,  the  word  "feeder"  and  add  a 
note  to  paragraph  (d)  to  read  as  follows: 

1111415-23    Location  of  ground 


9.  Revise  §  111.01-15(c)  to  read  as 
follows: 


f  111.01-15 


(c)  A  45*C  ambient  temperature  is 
assiuned  fat  cable  and  all  other  non- 
roteting  electrical  equipment  in  boiler 
rooms,  in  engine  rooms,  in  auxiliary 
machinery  rooms,  and  on  weather 
decks.  For  installations  using  UL  489 
SA  marine  type  circuit  breakera  the 
ambient  tempnature  for  that  component 
is  assumed  to  be  40*C  For  installations 
using  Navy  type  circuit  breakers  the 
ambient  temperature  for  that  component 
is  assumed  to  be  50*C^ 
•        •        •        •        * 

10.  In  §  111.01-10,  revise  die 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 


f111in-19    hwNnallonoflha! 

(a)  All  electrical  equipment  must  be 
designed  and  installed  to  operate  for  the 
particular  location  and  environment  in 
which  it  is  to  be  used.  Additionally, 
electrical  eqmpment  necessary  for  the 
maneuvering,  navigation,  and  safety  of 
the  vessel  or  its  personnel  must  be 
designed  and  installed  to  operate  under 
any  combination  of  the  following 
conditions: 

11.  Revise  S  lll.OS-9  to  read  as 
follows: 


f  111.0 

Each  nonmetallic  mast  and  topmast 
must  have  a  lightning  ground  conductor 
in  accordance  writh  section  10  of  IBC 
92-401. 

12.  Revise  §  111.05-19(b)  to  read  as 
follows: 

fiii4i6-l9  Tank 


Note  to  paragraph  (d):  An  alarm 
contact  or  indicating  device  returned  to 
the  main  switchboard  via  a  omtrol 
cable,  that  allows  the  detecting 
equipment  to  remain  near  the 
transformer  or  other  isoUting  device  for 
local  troubleshooting,  is  allowed. 

14.  Revise  $  111.05-27  to  read  as 
follovrs: 


§111.05-27 
cunani 


Qroundad  naulrai 


bounded  neutral  and  high- 
impedance  grounded  neutral  alternating 
current  systems  must  have  a  suitably 
sensitive  grotmd  detection  system 
which  indicates  current  in  the  ground 
connection,  is  able  to  withstand  the 
mnifimiim  avaifable  fault  current 
without  damage,  and  provides 
continuous  indication  of  circuit  sfatus 
to  ground.  A  provision  must  be 
included  to  compare  indications  under 
fault  conditions  with  those  under 
normal  conditions. 

15.  In  §  111.05-33.  revise  the  section 
heading  and  paragraph  (b)  to  read  as 
follows: 


f111.( 


(b)  Each  equipment  grounding 
conductor  (other  than  a  system 
giotmding  conductor)  of  a  cable  must  be 
permanentiy  identified  as  a  grounding 
conductor  in  accordance  with  the 
requirements  of  article  310.rl2(b)  of  the 
NEC. 

f  111.10-1    (Amandadl 

16.  In  §  111.10-l(a).  remove  the 
words  "auxiliary  propulsion"  and  add. 
in  their  place,  "propulsion  auxiliary". 


fiiijn-« 


(b)  If  the  voltage  of  a  distribution 
system  on  a  tank  vessel  is  1.000  volts  or 


f  111.12-1 

17.  In  S  111.12-l(a),  remove  the 
words  "section  4/5.21  of  the  ABS 
Rules"  and  add,  in  their  place,  the 
%rards  "sections  4/5C2.15  and  4/5C2.17 
of  the  ABS  Rules  for  Building  and 
rin««ing  Steel  Vessels";  and  remove  the 
words  "ABS  MODU  Rulee"  and  add.  in 
their  place.  "ABS  Rules  for  Building 
and  flagging  Mobile  Ofbhore  Drilling 
Units". 
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d* 


f  111.12-3    M 

18.  In  §  111.12-3,  remove  the  words 
"section  4/5.23  of  the  ABS  Rules"  and 
add.  in  their  place,  the  words  "sections 
4/5C2.19.1.  4/5D2.5.1.  4/5D2.5.2,  and 
4/5D2.17.6  of  the  ABS  Rules  for 
Building  and  Classing  Steel  Vessels"; 
and  remove  the  words  "ABS  MODU 
Rules"  and  add,  in  their  place,  the 
words  "ABS  Rules  for  Building  and 
Classing  Mobile  O&hore  Drilling 
Units". 


|111.12-f    [t 

19.  In  §  111.12-5,  remove  the  words 
"ABS  Rules"  and  add,  in  their  place,  the 
words  "ABS  Rules  for  Building  and 
Classing  Steel  Vessels";  and  remove  the 
words  "ABS  MCOU  Rules"  and  add,  in 
their  i^ace,  the  words  "ABS  Rules  for 
Building  and  Classing  Motule  0£bhore 
Drilling  Units". 


flll.12-7    l* 

20.  In  §  111.12-7,  remove  the  words 
"sections  4/5.31  and  4/5.33  of  the  ABS 
Rules"  and  add,  in  their  place,  the 
wmds  "sections  4/5C2.19.2, 4/5C2.19.3, 
4/5C2.21.2,  and  4/5C2.21.3  of  the  ABS 
Rules  for  Building  and  n«««'"g  Steel 
Vessels";  and  rmnove  the  words  "ABS 
M(X)U  Rules"  and  add,  in  their  place, 
the  words  "ABS  Rules  for  Building  and 
ri«Ming  Mobile  Ofbhore  Drilling 
UniU". 

21.  In  $111.12-11,  redesignate 
paragraphs  (cXD  and  (cM2)  as 
paragraphs  (cX2)  and  (cX3), 
respectively,  and  add  new  paragraph 
(cXl)  to  read  as  follows: 

1111.12-11 


(c)  •  •  • 

(1)  Open  upon  the  shutting  down  of 
the  prime  mover, 

22.  Revise  $  111.15-5(c)  to  read  as 
follows: 


f111.15-6 


(c)  Samll  batteries.  Small  size  battery 
installations  must  not  be  located  in 
poorly-ventilated  spaces,  such  as 
closets,  or  in  living  spaces,  such  as 
staterooms. 


f111JS-1    lAiwendad) 

24.  In  §  111.25-1,  remove  "(a)  and 
(b)". 

25.  In  §  111.30-5(a),  revise  the 
introductory  text  to  read  as  follows: 


23.  Revise  §  lll.lS-20(c)  to  read  as 
follows: 

1111.15-20   Conductors. 

•        ft        *        •        * 

(c)  Each  connecting  cable  must  have 
sufBcient  capacity  to  carry  the 
imnrimiifii  charging  current  or  iriwriimiiTi 
discharge  current,  whichever  is  greater, 
while  maintaining  the  proper  voltage  at 
the  load  end. 


fltU 

(a)  All  low  voltage  and  medium 
voltage  switchboards  (as  low  and 
medium  are  determined  within  the 
standard  used)  must  meet — 

26.  Add  §  111.30-11  to  read  as 
follows: 


f1llJ9-11    Oaokt 

Non-conducting  deck  coverings,  such 
as  non-conducting  mats  or  gratings, 
suitable  for  the  specific  switchboard 
voltage  must  be  installed  for  posoonel 
protection  at  the  firont  and  rear  of  the 
svritchboard  and  must  extend  the  entire 
length  of,  and  be  of  sufficient  width  to 
suit,  the  operating  space. 

27.  In  S  111.30-19,  revise  paragraphs 
(bX3),  (bX4),  and  (bX5)  to  read  as 
ft^ows  and  remove  paragraph  (bX6): 

fll1J»-19   •Haao  and  wiring. 

ft        ft        ••        ft 

(b)*** 

(3)  No.  14  AWG  (2.10  mm^)  or  larger 
or  must  be  ribbon  cable  or  similar 
conductor  size  cable  recommended  for 
use  in  low-power  instrumentation, 
monitoring,  or  control  circuits  by  the 
equipment  manufacturer, 

(4)  Flame  retardant  meeting  ANSI/UL 
1581  test  VW-1  or  lEC  332-1;  and 

(5)  Extra  flexible,  if  uaed  on  a  hinged 
paiiel. 


31.  In  §  111.51-3,  redesignate  the 
introductory  text  and  paragraphs  (a)  and 
(b)  as  paragraphs  (b),  (bXD,  and  (bX2), 
respectively,  and  add  paragraph  (a)  to 
read  as  follows: 

f111.S1-S   Prolactlon  ol  vHal  a^ylpmsnt 
(a)  The  coordination  of  overcurrent 
protective  devices  must  be 
demonstrated  for  all  potential  plant 
configurations. 


f  111.39-11 

28.  In  §  111.33-11.  remove  the  words 
"section  4/5.84  of  ABS  Rules"  and  add, 
in  their  place,  the  words  "sections  4/ 
5D2.17.9  and  4/5D2.17.10  of  ABS  Rules 
for  Building  and  Classing  Steel 
Vessels";  remove  the  words  "ABS 
MODU  Rules"  and  add.  in  their  place, 
the  words  "ABS  Rules  for  Building  and 
Classing  Mobile  Offshore  Drilling 
Units". 

I111J6-1    [Amondod] 

29.  In  §  111.35-1,  remove  the  words 
"sections  4/5.79, 4/5.81,  4/5.83,  and  4/ 
5.84  ABS  Rules"  and  add.  in  their  place, 
the  words  "sections  4/5D2.5,  4/5D2.11, 
4/5D2.13,  4/5D2.17.8e,  4/5D2.17.9,  and 
4/5D2.17.10  of  ABS  Rules  for  Building 
and  Classing  Steel  Vessels";  and  remove 
the  words  "ABS  MODU  Rules"  and  add, 
in  their  place,  the  words  "ABS  Rules  for 
Building  and  ria««ing  Steel  Vesseb". 

3o7Add  S  111.40-1  to  read  as  follows: 


f111J4-1    [/ 

32.  hi  §  111.54-l(cX3Xii).  remove 
"lEC  947-2,  Put  2"  and  add,  in  its 
place,  "lEC  56". 

33.  In  §  111.60-1,  in  paragraph  (a), 
remove  the  words  "Each  cable"  and 
add,  in  their  place,  the  words  "Each 
m^^^^n^^  shipboard  cable"  and  remove 
the  word  "cooper"  and  add,  in  its  place, 
the  word  "copper";  and  revise 
paragraph  (f)  to  read  as  follows: 

f111.M-1 

ft        ft        ft        ft        ft 

(f)  Direct  current  electric  cable,  for 
industrial  applications  only,  may  be 
applied  in  accordance  with  lAOC- 
DCCS-1/1991. 

34.  Revise  $  111.60-3(d)  to  read  as 
follows: 


fill 


(d)  Cables  lot  special  applications 
defined  in  section  19  of  IEEE  Std  45 
must  meet  the  provisions  of  that  section. 

35.  Revise  §  111.60-ll(c)  to  read  as 
follows: 


fllU 


-11 


(c)  Wire,  other  than  in  switchboards, 
must  meet  the  requirements  in  sections 
19.6.4  and  19.8  of  IEEE  Std  45;  IL-W- 
76D;  MIL-W-16878F;  UL  44;  UL  83;  or 
equivalent  standard. 
ft        ft        ft        ft        • 

36.  Revise  §  111.60-23  to  read  aa 
follows: 


f  111.40-1 

Each  panelboard  must  meet  section 
23.1ofIEEEStd45. 


1111.00-23    llalel  clad  (Type  MO  1 

(a)  Metal-dad  (Type  MC)  cable 
permitted  on  board  a  vessel  must  be 
continuous  corrugated  metal-clad  cable. 

(b)  The  cable  must — 

(1)  Have  a  corrugated  gas-tight,  vapor- 
tight,  and  watertight  sheath  of 
aluminum  or  other  suitable  metal  that  is 
close-fitting  around  the  conductors  and 
fillers  and  that  has  an  overall  jacket  of 
an  impervious  PVC  or  thermoset 
material;  and 

(2)  Be  certified  or  listed  by  an 
indcqpendent  laboratory  as  meeting  the 
reouirements  of  UL  1569. 

(c)  The  cable  is  not  allowed  in  i 
or  applications  exposed  to  high 


vibration,  CBStooning.  repeated  flexing, 
excessive  movement,  or  twisting,  such 
as  in  engine  rooms,  on  elevators,  or  in 
the  area  of  drill  floors,  draw  works, 
shakers,  and  mud  pits. 

(d)  The  cable  must  be  installed  in 
accordance  with  article  334  of  the  NEC. 
The  ampacity  values  foimd  in  table  A6 
of  HyKK  Std  45  may  not  be  used. 

(e)  The  side  wall  pressure  on  the  cable 
must  not  exceed  1,000  pounds  per  foot 
of  radius. 

(f)  Equipment  grounding  conductors 
in  the  cable  must  be  sized  in  accordance 
vrith  article  250-95  of  the  NEC.  System 
grounding  conductors  must  be  of  a 
cross-sectional  area  not  less  than  that  of 
the  normal  current  carrying  conductors 
of  the  cable.  The  metal  sheath  must  be 
grounded  but  must  not  be  used  as  a 
required  grounding  conductor. 

(g)  On  an  offshore  floating  drilling 
and  production  facility,  the  cable  may 
be  used  as  interconnect  cable  between 
production  jmodules  and  between  fixed 
distribution  panels  within  the 
production  modules,  except  that 
interconnection  between  production 
and  temporary  drilling  packages  is 
prohibited.  Also,  the  c^le  may  be  used 
within  colunms,  provided  that  the 
columns  are  not  subject  to  the 
conditions  described  in  paragraph  (c)  of 
this  section. 

(h)  When  the  cable  is  used  mthin  a 
hazwdous  (classified)  location, 
terminations  or  fittings  miist  be  listed, 
and  must  be  appropriate,  for  the 
particular  Type  MC  cable  used  and  for 
the  environment  in  which  they  are 
installed. 

37.  In  S  111.70-1,  revise  paragraph  (a) 
introductory  text,  and  paragraph  (b)  to 
read  as  follows: 


f  111.70-7   [Amsndad] 

38.  hi  §  111.70-7(d)(2),  remove  the 
words  "not  have  any"  and  add,  in  their 
place,  the  words  "have  no". 

39.  Revise  §  111.75-5(b)  to  read  as 
follows: 

§111.75^   UghMng  branch  dfciillB. 

ft       ft       ft       •        * 

(b)  Connected  load.  The  conniscted 
load  on  a  lighting  branch  circuit  must 
not  be  more  than  80  percent  of  the 
ratiog  of  the  overcurrent  protective 
device,  computed  on  the  basis  of  the 
fixture  ratings  and  in  accordance  with 
IEEE  Std  45,  section  21.6. 


I111.7S-17    [Amandad] 

40.  In  §  111.75-17  (b)  and  (c),  remove 
the  words  "stem,  and  range  lights"  and 
add,  in  their  place,  the  Mrords  "and  stem 
lights". 

f  111.75-20    [AmandodI 

41.  In  $  111.75-20(a),  after  the  words 
"lighting  fixture",  add  the  words  "for  a 
non-hazardous  location". 

f  111.106-11    [Amandad] 

42.  hi  §  111.105-ll(a),  after  "EC  79- 

11",  add  "(U". 

43.  Revise  §  111.105-17(a)  to  read  as 
follows: 

f  111.106-17   WMngmadMdafor 


f111.7»-1 

(a)  Each  motor  circuit,  controller,  and 
protection  must  meet  the  requirements 
of  ABS  Rules  for  Building  and  Classing 
Steel  Vessels,  sections  4/5A5.13, 4/ 
5B2.13,  4/5B2.15,  and  4/5C4;  ABS  Rtiles 
for  Building  and  Classing  Mobile 
Ofbhore  Drilling  Units,  sections  4/3.87 
through  4/3.94  and  4/3.115.6;  or  lEC  92- 
301,  as  appropriate,  except  the 
following  circuits: 

(b)  In  ungrounded  three-phase 
alternating  current  systems,  only  two 
motor-running  protective  devices 
(overload  coil  or  heater  type  relay 

.  within  the  motor  and  controller)  need 
be  used  in  any  two  ungrounded 
conductors,  except  when  a  wye-delta  or 
a  delta-wye  transformer  is  used. 


(k)  Cargo  piping  in  a  space.  A  space 
that  has  cargo  piping  must  not  have  any 
electrical  equipment  except 
explosionproof  lighting  fixtures  and 
through  runs  of  marine  shipboard  c^le. 

(1)  Weather  locations.  The  following 
locations  in  the  weather  are  Class  I, 
Division  1  (Zone  1)  locations  (except  the 
open  deck  area  on  an  inorganic  add 
carrier  which  is  considmed  a  non- 
hazardous  location)  and  may  have  only 
approved  intrinsically  safe, 
explosionproof,  or  purged  and 
pressurized  electriral  equipment,  and 
through  runs  of  mwpnw  shipboard  cable 
if  the  location! 


(a)  Through  runs  of  marine  shipboard 
cable  meeting  subpart  111.60  of  this  part 
are  required  for  all  hazardous  locations. 
Armored  cable  may  be  used  to  enhance 
ground  detection  capabilities. 
Additionally,  Type  MC  cable  may  be 
used  subject  to  the  restrictions  in 
§111.60-23. 
ft        ft        ft        »        • 

44.  In  §  111.105-31.  revise  paragraphs 
(f)(4),  (i)(l),  (j),  (k),  0)  introductory  text, 
and  (n)  to  read  as  follows: 

flil.106-31    FlammebiaorconibueMble 
cargo  wW)  a  flaHipoInt  botaw  00  dograae  C 
(l40degrMeF).liqiiid 
add 


(f)*  •  * 

(4)  Marine  shipboard  cables  that 
supply  explosionproof  lighting  fixtures 
that  are  in  the  cargo  handling  room. 

(i).  ft  ft 

(1)  Through  runs  of  marine  shipboard 
cable;  and 

ft        ft        ft        •        • 

(j)  Cargo  hose  stowage  space.  A  cargo 
hose  stowage  space  must  not  have  any 
electrical  equipment  except 
explosionproof  lighting  fixtures  and 
through  runs  of  marine  shipboard  cable. 


(n)  Duct  keel  ventilation  or  lifting. 
(1)  llie  lighHng  and  ventilation  system 
for  each  pipe  tunnel,  double  bottom,  or 
duct  keel  must  meet  ABS  Rules  for 
Building  and  Classing  Steel  Vessels, 
section  4/5E1.15. 

(2)  If  a  fixed  gas  detection  system  is 
installed,  it  must  meet  the  requirements 
of  SOIAS  74  and  ABS  Rules  for 
Building  and  ClA««ing  Steel  Vessels, 
section  4/5. 

45.  Revise  §  111.105-32(f)(l).  (g)(1). 
(iX2),  and  (j)(2)  to  read  as  follows: 

f11l.106-32    Bulfcllqueltodllammeb>agBa 


(«)•'• 

(1)  Through  runs  of  marine  shipboard 

cable; 

(g)*  •  • 

(1)  Through  runs  of  marine  shipboard 
cable; 

(«•  *  •  ■  ^ 

(2)  Through  runs  of  marine  shipboard 

cable. 

ft        ft        ft        •        • 

(j)'  '  * 

(2)  Through  runs  of  marine  shipboard 

cable. 

ft        ft        ft        •        • 

1111.106-30    [AmondadI 

46.  In  §  111.105-39,  in  the 
introductory  text  and  paragraph  (a), 
remove  "ABS  Rule  4/5.157"  and  add.  in 
its  place.  "ABS  Rules  for  Building  and 
Classing  Steel  Vessels,  section  4/5E3". 

1111.106-40    [AmondadI 

47.  In  §111.105-40  (a)  and  (c)  remove 
"ABS  Rule  4/5.160"  and  add.  in  its 
place,  "ABS  Rules  for  Building  and 
rUaning  Steel  Vessels,  section  4/5E4". 

S  111.105-43   [Amandadl 

48.  In  §  111.105-43(c),  remove  the 
words  "armored  or  MI  type"  and  add. 
in  their  place,  "marine  shipboard". 


•»»»*%■*  n 
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49.  Revise  §  111.107-l(cMl)  to  read  as 
follows: 

f  111.107-1    Induatrfai  tystwm. 

(c)*  •  • 

(1)  Be  installed  in  accordance  with 
§  111.60-5  and  meet  the  flammability 
test  requirements  of  IEEE  Std  1202, 
section  18.13.5  of  IEEE  Std  45,  or  lEC 
332-3.  Category  A;  or 


PART  112— EMERGENCY  POWER  AND 
UGHTINQ  SYSTEMS 

50.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

AatiMfity:  46  U.S.C  3306,  3703;  49  CFR 
1.46. 

51.  Revise  §  112.05-5(d)  to  read  as 
follows: 


§112.06-6    Emargancy 


(d)  The  emergency  power  source,  its 
associated  transforming  equipment,  and 
the  emergency  switchboard  must  be 
located  aft  of  the  collision  bulkhead, 
outside  of  the  machinery  casing,  and 
above  the  uppermost  continuous  deck. 
Each  compartment  containing  this 
equipment  must  be  readily  accessible 
from  the  open  deck  and  must  not 
contain  machinery  not  associated  with, 
or  equipment  not  in  support  of,  the 
normal  operation  of  the  emergency 
power  source.  Equipment  in  support  of 
the  normal  operation  of  the  emergency 
power  source  includes,  but  is  not 
limited  to,  ventilation  Eass,  CO2  botUes, 
space  heaters,  and  internal 
communication  devices,  such  as  sound 
powered  phones. 


PART  lis— COMMUMCATION  AND 
ALARM  SYSTBM  AND  EQUIPMENT 

52.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

46  U.S.C  3306,  3703:  49  CFR 


1.46. 

§119.06-7 

53.  In  §  113.05-7,  in  paragraph  (a), 
remove  the  wwds  "ABS  Rules"  and 
add.  in  their  place,  the  words  "ABS 
Rules  for  Building  and  Claateing  Steel 


Vessels":  and,  in  paragraph  (b).  remove 
the  number  "553"  and  add.  in  its  place, 
the  number  "533". 

§113.10-7    [Amandad] 

54.  In  S  113.10-7,  remove  "Type  6  or 
6P  or  lEC  IP  67"  and  add,  in  its  place. 
"Type  4  or  4X  or  lEC  IP  56". 

§113.20-3    [Amandad] 

55.  In  S  113.20-3,  remove  "Type  6  or 
6P  or  lEC  IP  67"  and  add,  in  its  place, 
"Type  4  or  4X  or  lEC  IP  56". 

§113.26-10    [Amandad] 

56.  hi  §113.25-10— 

a.  Revise  the  section  heading  to  read 
"Emergency  red-flashing  lishts"; 

b.  In  paragraph  (a)  introductory  text, 
add  the  word  "general"  before  the  word 
"emergency",  wherever  it  appean.  and 
remove  the  words  "flashing  r«d  li|^t" 
and  add.  in  their  place,  "red-flashing 
light  or  rotating  beaccm";  and 

c.  In  paragraph  (b),  remove  the  words 
"flashing  red  light"  and  add,  in  their 
place,  tlw  words  "red-flashing  light  or 
rotating  beacon". 


§119.26-11 

57.  In  §  113.25-ll(a>.  remove  "Type  6 
or  6P  or  lEC  IP  67"  and  add,  in  its  place. 
"Type  4  or  4X  or  lEC  IP  56". 

58.  In  §  113.30-5,  add  paragraph  (aX7) 
and  revise  parayaph  (hXl)  to  read  as 
follows:   ■ 


§113.30-6 

(a)*  •  • 

(7)  The  engineering  officen' 
accommodations,  if  die  vessel  is  an 
automated,  self-propelled  vessel  under 
§  62.5O-20(f)  of  this  chapter. 
•        •        •        •        • 

(h)-  •  • 

(1)  Be  on  a  circuit  separate  from  any 
other  station  required  by  this  section; 
and 


59.  hi  §113.30-25— 

a.  In  paragraph  (c).  remove  "lEC  IP 
32"  and  add.  in  its  place,  "lEC  IP  22"; 

b.  In  paragraph  (e),  remove  the  words 
"vessel's  electric  system"  and  add,  in 
their  place,  the  wo^ds  "final  emergency 
bus"; 

c.  In  paragraph  (h),  remove  "Type  6 
or  6P  or  lEC  IP  67"  and  add,  in  its  place, 
•Type  4  or  4X  or  lEC  IP  56";  and 

a.  Revise  paragraph  (i)  to  read  as 
follows: 


§113.30-25    Dalailad  raqukamanta. 

•        •        •        •        • 

(i)  Voice  communication  cables  must 
run  as  close  to  the  fore  and  aft 
centerline  of  the  vessel  as  practicable. 
The  cable  must  not  run  through  high 
fire-risk  spaces,  such  as  machinery 
rooms  and  galleys,  unless  it  is 
technically  impractical  to  route  them 
otherwise  or  they  are  required  to  serve 
circuits  in  the  high-risk  area.  Cable 
running  through  or  into  these  high-risk 
areas  must  meet  the  requirements  of  EC 
331. 

§113.40-10    [Amandad] 

60.  hi  §  113.40-10(b).  remove  'Type  6 
or  6P  or  lEC  IP  67"  and  add.  in  its  place, 
'Type  4  or  4X  or  lEC  IP  56". 

§113.43-3    [Amandad] 

61.  hi  §  113.43-3,  remove  "§§  58.25- 
45  and  111.93-9",  and  add.  in  its  place, 
"part  58.  subpart  58.25.". 

§113J0-6    [Amandad) 

62.  hi  §  113.50-5(g).  remove  'Type  6 
or  6P  or  lEC  IP  67"  and  add.  in  its  place. 
"Type  4  or  4X  or  EC  IP  56". 

PART  If  1— ELECTRICAL  EQUIPMENT 

63.  The  authority  citation  fat  part  161 
ctrntinues  to  read  as  follows: 

AalhuMji.  46  U.S.C  3306.  3703, 4302;  E.O. 
12234, 45  FR  56801,  3  CFR.  1960  Comp..  p. 
277;  49  CFR  1.46. 

§161.002-1    [Amandadj 

64.  hi  §  161.002-l(b).  in  the  entry  for 
ABS  Rules  for  Building  and  Classing 
Steel  Vessels,  remove  "1995"  and  add. 
m  its  place.  "1996". 

§161.002-4    [Amandad] 

65.  In  §  161.002-4  (bM3)  and  (b)(4). 
remove  the  words  "ABS  Rules"  and 
add.  in  their  place,  the  words  "ABS 
Rules  for  Building  and  Classing  Steel 
Vessels". 

Dated:  April  22. 1997. 
;.CCard. 

BaarAdmiial,  U.S.  Coast  Guard,  Atattant 
Ck>minandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doa  97-11230  Filed  4-30-97;  8:45  am] 
muMO  oooe  mw-^*-^ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctol  Na  FR-4196-N-01] 

Notice  of  Funding  Availability  (NOFA) 
fOr  Family  Seif-Sufflciency  (FSS) 
Program  Coordinators  for  ttie  Section 
8  Rental  Certificate  and  Rental 
Voticfier  Programs 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTKM:  Notice  of  Funding  Availability 

for  Fiscal  Year  (FY)  1997  for  Section  8 

Family  Self-Sufficiency  Program 

Coordinators. 


t:  This  NOFA  annoimces  the 
availability  of  up  to  $15  million  in 
Fiscal  Year  (FY)  1997  to  fund  Section  8 
Family  Self-Sufficiency  (FSS)  program 
coordinators.  Public  housing  agencies 
and  Indian  bousing  authorities  (HAs) 
eligible  to  receive  funding  are  only 
those  which  administer  FSS  programs  of 
at  least  25  mandatory  FSS  slots.  HAs 
with  FSS  programs  of  fewer  than  25 
slots  also  may  receive  funding  under 
this  NOFA,  if  they  previously  applied 
joindy  and  were  awarded  FSiS 
coordinator  funding  with  othsi  eligible 
HAs,  so  that  between  or  among  the  HAs 
they  administer  at  least  25  FSS  slots. 
Due  to  limited  funding,  HUD  has 
decided  to  award  funds  available  in  FY 
1997  oidy  to  HAs  that  previously 
received  Federal  FY  1995  or  FY  1996 
funding  for  an  FSS  program  coordinator, 
to  allow  them  to  continue  paying  an 
FSS  coordinator,  in  amounts  not  to 
exceed  $44,000  per  HA.  In  order  to 
receive  funding  under  this  NOFA,  an 
eligible  HA  must  certify  to  the  HUD 
State  or  Area  OfBce  or  to  the  HUD 
Office  of  Native  American  Programs 
(hereinafter  "HUD  Office"),  that  the  HA 
has  hired  an  FSS  program  coordinator 
with  funding  previously  awarded  for 
that  purpose  and  has  made  progress  in 
implementing  the  FSS  program. 
DATES:  The  HA  cotification  required  for 
FY  1997  funding  is  due  in  the  HUD 
Office  no  later  than  3  local  time  on  June 
2, 1997.  This  certification  deadline  is 
firm  as  to  date  and  hour. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4220,  451  Seventh 
Street,  SW.,  Washington,  DC  204 10- 
8000,  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TTY 
number  (202)  708-4594.  (These 
numben  an  not  toll-firae.) 


SUPPI^MENTARY  INFORMATION: 

P^wrworit  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
were  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520)  and  have  been  assigned  OMB 
control  number  2577-0198.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Derelopment 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  wink 
better  if  linked  at  the  local  level. 
Towrard  this  end,  the  Department  in 
recent  years  has  developied  the 
Consolidated  Planning  process  designed 
to  help  communities  imdertake  such 
apuroaches. 

hi  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  ih  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

The  other  NOFA  published  with 
respect  to  wel&re-to-work  initiatives 
was  the  Moving  to  Work  E)emonstration 
NOFA  published  in  the  Federal  Register 
on  December  18. 1996  (61  FR  66856). 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to,be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accMsed  at  http-J/ 
www.hud.gov/nofBs.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  yoxu 
community's  Consolidated  Plan,  plf 


contact  the  community  development 
office  of  your  municipal  government 

L  Purpose  and  SubstantiTe  Description 

In  recent  years,  HUD  provided 
funding  for  FSS  program  coordinators  to 
HAs  with  Section  8  programs  of  fewer 
than  1.000  units.  The  FY  1994  and  FY 

1995  funds  were  awarded  to  these  HAs 
based  on  a  request  for  funding  and  all  " 
complete  applications  were  funded.  The 
FY  1996  funds  were  awarded  based  on 

a  competitive  NOFA.  In  FY  1996,  state 
and  regional  HAs  that  administer  more 
than  1,000  rental  vouchers  and 
certificates,  but  fewer  than  1,000 
mandatory  FSS  slots,  were  also  eligible 
to  apply  and  some  received  funding. 
HUD  is  allocating  FY  1997  funds  for 
FSS  program  coordinators  to  allow  HAs 
that  were  previously  funded  to  continue 
paying  an  FSS  coordinator.  Since 
funding  for  FSS  program  coordinators  is 
limited,  applications  from  HAs  that 
were  not  previously  funded  will  not  be 
accepted. 

The  Departments  of  Veterans  Athirs 
and  Housing  and  Urban  Development, 
and  Independent  Agmcies 
Appropriations  Act,  1997  (Pub.  L.  No. 
104-204)  allows  funding  for  program 
coordinators  under  the  Section  8  FSS 
program.  As  a  result,  HUD  determined 
to  make  a  sufficient  amount  available 
under  this  NOFA  to  enable  the 
previously  funded  smaller  HAs  (i.e., 
those  with  programs  of  fewer  than  1,000 
total  rental  vouchers  and  certificates) 
with  FSS  progranu  of  at  least  25 
mandatory  FSS  slots,  and  previously 
funded  state  and  regional  HAs,  to  hire 
up  to  one  FSS  program  coordinator  for 
one  year  at  a  reasonable  cost,  as 
determined  by  the  HA  and  HUD.  based 
on  salaries  for  similar  positions  in  the 
locality.  Each  eligible  HA  is  limited  to 
an  award  of  $44,000  under  this  NOFA. 

HUD  is  allocating  funds  as  follows: 

1.  All  HAs  funded  in  FY  1996  that 
have  made  progress  in  the  FSS  program 
wiU  receive  a  3  percent  increase  in  FY 

1996  funding;     / 

2.  All  HAs  funded  in  FY  1995  that  did 
not  receive  additional  funding  in  FY 
1996  that  have  made  progress  in  the  FSS 
program  will  receive  a  6  percent 
increase  in  the  amoimt  funded  in  FY 
1995. 

These  funds  will  be  awarded 
contingent  upon  the  HUD  Office  receipt 
of  an  HA  certification,  subject  to  HUD 
verification,  that  the  HA  has  hired  an 
FSS  program  coordinator  with  funding 
I»eviously  awarded  for  that  purpose 
and  that  the  HA  has  made  progress  in 
implementing  the  FSS  program. 


(1)  Eligible  Activity 

Funds  are  available  under  this  NOFA 
to  employ  or  otherwise  retain  the 
services  of  up  to  one  FSS  program 
coordinator  for  one  year.  A  part-time 
FSS  program  coordinator  may  be 
retained  where  appropriate.  Under  the 
FSS  program.  HAs  are  quired  to  use 
Section  8  rental  assistance  together  with 
public  and  private  resources  to  provide 
supportive  services  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 
sufficiency.  Effective  delivery  of 
supportive  services  is  a  critioal  element 
in  a  successful  program. 

(a)  Program  Coordinator  Role 

HAs  administering  the  FSS  program 
use  program  coordinating  committees 
(PGCs)  to  assist  them  to  secure  resources 
for  and  implement  the  FSS  program. 
The  PCC  is  made  up  of  representatives 
of  local  government,  job  training  and 
employment  agencies,  local  welfare 
agencies,  educational  institutions,  child 
care  providers,  nonprofit  service 
providers,  and  businesses. 

An  FSS  program  coordinator  works 
with  the  POC.  and  with  local  service 
providers  to  assure  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency.  The  FSS  program 
coordinator  may  ensure,  through  case 
management,  that  the  services  included 
in  participants'  contracts  of 
participation  are  provided  on  a  regular, 
ongoing  and  satisfactory  basis,  and  dut 
participants  are  fulfilling  their 
responsibilities  imder  the  contracts. 

(b)  Staffing  Guidelines 

Under  normal  circumstances,  a  full- 
time  FSS  program  coordinator  should  be 
able  to  serve  approximately  50  FSS 
participants,  depending  on  the 
coordinator's  case  management 
functions. 

(c)  Eligibility  of  HAs 

All  HAs  diat  received  FY  1995  and  FY 
1996  funding  for  FSS  program 
coordinators  will  be  funded  in  FY  1997, 
provided  the  HA  certifies,  subject  to 
HUD  verification,  that  it  has  hired  an 
FSS  program  coordinator  with  funding 
previously  awarded  for  that  purpose 
and  has  made  progress  in  implementing 
the  FSS  program.  The  HAs  funded  in  FY 
1996  will  receive  a  3  percent  increase  in 
funding.  The  HAs  funded  in  FY  1995 
but  not  funded  in  FY  1996  will  receive 
a  6  percent  increase  in  funding.  The 
HUD  Office  may  not  provide  FY  1997 
funding  to  any  HA  that  has  not  used  its 
prior  allocation  of  FSS  program 
coordinator  funding  to  hire  an  FSS 


coordinator,  or  that  has  failed  to  make 
progress  in  its  FSS  program. 

(2)  HUD  Corrections  to  Rating  and 
Ranking  of  FY  1996  Applications 

Seventeen  HA  applications  submitted 
under  the  FY  1996  NOFA  were  not 
funded  due  to  a  HUD  Headquarters  error 
in  failing  to  fund  the  approvable 
applications  processed  in  the  HUD 
Colorado  State  Office.  HUD  believes  that 
this  error  must  be  corrected:  therefore. 
HUD  will,  prior  to  funding  any  FY  1997 
applications,  fund  those  eligible  FY 
1996  applications  that  were  rated  high 
enough  to  be  funded  in  FY  1996.  Of  the 
avail^le  $15  million,  $557,290  will  be 
used  for  this  purpose. 

(3)  Eligible  HAs  With  HUD  Approved 
Exceptions  to  Mandatory  Minimum  Size 

If  HUD  has  approved  either  a  full  or 
partial  exception  to  implementing  an 
FSS  program  of  the  mandatory 
minimum  size  for  an  eligible  HA.  solely 
because  of  a  lack  of  funds  for  reasonable 
administrative  costs,  the  approval  of  the 
exception  is  hmeby  rescinded  after 
funding  for  an  FSS  program  coordinatcH' 
is  awarded  under  this  NOFA. 

IL  Ailocation  AnHwmts 

For  FY  1997,  $15  million  is  available 
for  HA  administrative  fees  for  Section  8 
FSS  program  coordinators.  This  is  the 
fotirtn  fiscal  year  of  funding  for  FSS 
program  coordinators. 

m.  Required  Cartificatiea 

AU  HAs  that  received  funding  for  FSS 
program  coordinators  under  the  FY 
1995  and  FY  1996  NOFAs  and  that  wish 
to  receive  funding  under  this  NOFA, 
must  complete  a  certification  in  the 
format  shown  below  and  submit  it  to  the 
HUD  Office  by  the  due  date.  Funding 
imder  this  NOFA  will  be  automatic  for 
FY  1996  funded  HAs  and  for  FY  1995 
HAs  that  did  not  receive  FSS  program 
coordinator  funding  in  FY  1996, 
provided  the  HA  cotifies  as  follows  and 
the  HUD  Office  determines  that  the  HA 
has  made  progress  in  implementation  of 
the  FSS  program: 

Required  Ceitifiattion  Fonnat  for  FSS 
Pro-am  Coordinator  Funds  Dear  Director, 
Office  of  Public  Housing  (or  Administrator, 
OfBce  of  Native  American  Programs): 

In  connectioa  with  the  FY  1997  NOFA  for 
FSS  program  coordinaton,  I  hereby  certify 

for  the (enlsrnaine) 

HA  that: 

(1)  The  HA  has  hired  an  FSS  program 
coordinator  using  HUD  funds  provided  for 

that  puipose  on 

(enter  the  ACC  effective  dates  of  all  previous 
FSS  program  coordinattx  funding 
incieinents),  and 

(2)  The  HA  has  [check  all  that  apjOy): 

(a)  Fanned  and  convened  an  FSS  program 
coordinating  committee , 


(b)  Developed  an  FSS  action  plan  and 
submitted  it  to  HUD  for  approval 


(c)  Executed  contracts  of  participation  with 
FSS  participants . 

(3)  "Hie  HA  has  an  FSS  mintmitm  program 

size  of [enter  numbei)  mandatory 

FSS  aloU.  The  HA  has (enter 

numbei)  Section  8  bmilies  currently  enrolled 
in  the  FSS  {HTOgram. 

Sincerely. 
Executive  Director 

IV.  Other  Matters 

(a)  Environmental  Impact 

This  NOFA  does  not  direct,  provide 
bit  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
altnation,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(cKl).  this  NOFA  is 
categorically  excluded  from 
environmental  review  undo' the 
National  Enviroiunental  Policy  Act  of 
1969  (42  use  4321). 

(b)  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
detnmined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  "m*"'"g  of  the 
Ordm.  The  NOFA  makes  funds  available 
for  HAs  to  employ  or  otherwise  retain 
the  services  of  up  to  one  FSS  program 
coordinator  for  one  year.  As  such,  there 
are  no  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government 

(c)  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  policies  announced 
in  this  notice  would  not  have  a 
sigmficant  impact  on  the  fDrmation. 
maintenance,  and  general  well-being  of 
families  except  indirectiy  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

(d)  Prohibition  Agaiitst  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  prohibitions  of 
sec:tion  319  of  the  Department  of  Interior 
and  Related  Agencies  Approi»iations 
Act  for  Fiscal  Year  1990  (31  USC  1352) 
(the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
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87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appn^riated  funds  for 
lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  Indian  Housing 


Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
bom  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  imder  State  law 
are  not  excluded  from  the  statute's 
coverage. 


Dated:  April  23, 1997. 
Kavia  E.  MarckBMi, 
Acting  Assistant  Secntaryfor  Public  and 
Indian  Housing. 
(FR  Doc.  97-11274  Filed  4-30-97;  8:45  am] 


Thursday 
May  1.  1997 


Part  V 

Department  of 
Housing  and  Urban 
Development 

Funding  Availability  of  HUD-Approved 
Housing  Counseling  Agencies,  Rscal 
Year  1997;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwl  Na  FR^172-4M>1] 

Fiscal  Year  1997  Notica  of  Funding 
Availability  HUD-Approvad  Houaing 

AQBUCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  Ftmding  Availability 

(NOFA). 


f:  Purpose.  This  notice 
announces  the  availability  of  Fiscal  Year 
(FY)  1997  funding  from  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  for  HUD-approved 
hobsing  counseling  agencies  to  provide 
housing  counseling  to  homebuyers, 
homeowners,  and  renters. 

Available  Funds.  Up  to  $13,125,000. 

Eligible  Applicants.  All  housing 
counseling  agencies  approved  by  HUD 
as  of  the  publication  date  of  this  NOFA 
may  apply  for  FY  1997  funding.  This 
includes:  (1)  Multi-State,  regional,  or 
national  intermediary  organizations, 
and  (2)  local  housing  cotinseling 
agencies  that  do  not  elect  to  affiliate 
with  a  HUD-approved  intermediary 
organization. 

This  NOFA  contains  additional 
information  on  the  purpose  and 
background  of  the  NOFA  and  funding 
levels  available  to  local  counseling 
agencies  and  intermediary  organizations 
respectively;  eligible  activities  and 
funding  criteria;  and  application 
requirements  and  procedures. 
OCAOUNE  FOR  RBCaPT  OF  APfUCATIOM: 
Completed  applications  must  be 
submitted  no  later  than  4:00  p.m.  local 
time  on  June  2, 1997.  As  further 
described  below,  any  completed 
application  must  be  physically  received 
by  this  deadline  date  and  hour  at  the 
appropriate  local  HUD  office  (for  local 
applicants)  or  at  the  Office  of  Housing. 
Dspartment  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.  Room 
9166.  Washington  D.C.  20410  [bx 
national,  regional  or  multi-State 
applicants).  In  the  interest  of  Caimess  to 
all  applicants,  late  applications  will  be 
treetod  as  ineligible  for  consideration. 
Applicants  should  take  this  requirement 
into  account  and  make  early  submission 
of  their  applications  to  avoid  loss  of 
eligibility  brought  about  by  any 
unanticipated  delays  or  other  delivery- 
related  problems.  It  is  not  sufficient  for 
an  application  to  be  postmarlied  within 
the  deadline.  Applications  sent  by 
facsimile  (FAX)  will  not  be  accepted. 
HUD  wall  not  waive  this  submission 
deadline  for  any  reason. 


ADDRESSES:  For  local  housing 
counseling  agency  applicants:  An 
original  and  three  copies  of  the 
completed  application  must  be 
submitted  to  the  local  HUD  office 
having  jurisdiction  over  the  locality  or 
area  in  which  the  proposed  program  is 
located.  These  copies  should  be  sent  to 
the  attention  of  the  Single  Family 
Division  Director,  and  the  envelope 
should  be  clearly  marked,  "FY  1997 
Counseling  Application".  A  list  of 
Single  Family  Division  Directors  and 
local  HUD  Offices  appears  at  the  end  of 
this  NOFA.  Failure  to  submit  an 
application  to  the  correct  office  in 
accordance  with  the  above  procedures 
will  result  in  disquaUfication  of  the 
application. 

For  national,  regional  and  multi-State 
housing  counseling  agencies:  An 
original  and  three  copies  of  the 
completed  application  must  be 
submitted  to  the  person  listed  below  in 
HUD  Heedquarters.  The  envelope 
should  be  clearly  marked.  "FY  1997 
Counseling  Application." 
FOR  FURTHER  WtrOmtAVOH  CONTACT: 
Monica  Schuster,  Director,  Mariceting 
and  Outreach  Division,  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  E)evelopment.  451 
7th  Street.  SW,  Room  9166,  Washington 
DC  20410;  telephone  (202)  706-0317 
(voice);  and  the  hearing  and  speech 
impaired  persons  may  access  this 
nuuiber  by  railing  the  Federal 
Information  Relay  Operator  at  1-800- 
877-8339  (TTY  number). 

ARY  MFORMATKM: 

tdactiea  Act  StaliiMwat 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  api»oved  by  the  Office  of 
Management  and  Budget,  under  sectioii 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1995  (44  use  3501-3520).  and 
assigned  C^B  control  number  2502- 
0261.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  lequiied  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 


ive  Approackea 
to  Hoaaiag  and  Cammnaity 
DereiopBMnt 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development  Economic  development, 
community  development,  public 
housing  revitalii^on,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
wel£are-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 


Toward  this  end.  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recenUy  been  published  or  are  expected 
to  be  published  in  the  near  foture.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

With  respect  to  homeownership,  the 
Department  expects  to  publish  in  the 
Federal  Kegister  in  the  next  Saw  weeks 
the  Homeownership  Zones  NOFA. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  eech  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  and  those  already 
published  appears  under  the  HUD 
Homepage  on  the  Internet,  which  can  be 
accessed  at  http://www.hud.gov/ 
nofasJitml.  Additional  steps  on  NOFA 
coordination  may  be  considered  for  FY 

lovo. 

For  help  in  obtaining  a  copy  of  your 
commuAity's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government 


A.  Authority  and  Purpose 

HUD's  housing  counsriing  program  is 
authorized  undw  Section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  use  1701x).  The  purpose  of 
the  program  is  to  i»omote  and  protect 
the  interests  of  housiixg  consumers 
participating  in  HUD  and  other  housing 
programs,  as  well  as  to  help  protect  the 
interests  of  HUD  and  mortgage  lenders. 
The  Housing  Counseling  program  is 
generally  governed  by  HUD  Handbook 
7610.1.  REV-4,  dated  August  9. 1995. 

Section  106  authorizes  HUD  to 
provide  counseling  and  advice  to 
tenants  and  homeowners  with  respect  to 
property  maintenance,  financial 
management,  and  such  other  matters  as 
may  be  appropriate  to  assist  tenants  and 
homeowners  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  In  addition.  HUD- 
approved  counseling  agencies  are 
permitted  and  encour^ed  by  HUD  to 
conduct  community  outreach  activities 


and  provide  counseling  to  individuals, 
such  as  minorities  and  persons  with 
disabilities  with  the  objective  of 
increasing  awareness  of  homeownership 
opportunities  and  improving  access  of 
low  and  moderate  income  households  to 
sources  of  mortgage  credit  HUD 
believes  that  this  activity  is  key  to  the 
revitalization  and  stabilization  of  low 
inccHne  neighborhoods. 

Under  the  housing  counseling 
program.  HUD  contracts  with  qualified 
public  or  private  nonprofit 
organizations  to  provide  the  services 
authorized  by  the  statute.  When 
Congress  appropriates  funds  for  this 
purpose.  HUD  annoimces  the 
av^lability  of  such  funds,  and  invites 
applications  from  eligible  agencies, 
through  a  notice  published  in  the 
Federal  Regialer.  CurrenUy  there  are 
746  HUD-approved  local  housing 
counseling  agencies  with  335  Branch 
Offices  and  0  HUD-approved 
intermediary  organizations.  Annually, 
all  HUD-approved  agencies  are  eligible 
to  apply  for  housing  counseling  grants. 


However,  an  agency  that  is  approved  by 
HUD  does  not  automatically  receive 
HUD  funding,  and  HUD  expects  that  all 
coimseling  agencies  will  continually 
woric  to  develop  other  funding 
resources.  In  FY  '96, 183  HUD-approved 
local  housing  counseling  agencies  and  4 
HUD-approved  national/regional/multi- 
state  housing  counseling  agencies 
received  fonding  from  HUD. 

B.  Allocation  Amounts 

Fifteen  million  dollars  ($15  million) 
has  been  appropriated  from  the  1997 
Appropriations  Act  P-  L- 104-204, 
approved  October  7. 1996  for  this 
program.  Of  this  anunmt  $13,125,000  is 
being  made  available  \mder  this  NOFA 
for  Iimip-sum.  performance-based 
grants,  as  defined  at  24  CFR  part  84, 
subpart  E.  Approximately  $5  million  is 
being  set  aside  to  fiind  national,  regional 
and  midti-Stete  organizations  that  apply 
for  funding  under  this  NOFA.  No 
national/regional/multi-Stete  agency 
may  receive  more  than  $1  millicm. 
Approximately  $8,125,000  has  been 


made  available  for  grants  to  local  HUD 
approved  housing  counseling  agencies, 
and  it  has  been  allocated  to  each  of  die 
HUD  Field  Offices  by  a  formula  that 
gives  equal  weight  to  the  percentage  of 
HUD  insured  single  family  mortgage 
defaults  within  each  Field  Office 
jurisdiction  as  of  August  31, 1996, 
compared  to  the  nationwide  total  and 
the  percentage  of  fixst-time  homebuyers 
that  were  approved  for  FHA-ins\ired 
mortgages  within  the  Field  Office 
jurisdiction  during  FY  1996  compared 
to  the  nationwide  total  for  that  period. 
This  formula  reflects  the  increesed 
emphasis  that  HUD  is  placing  on  the 
expension  of  homeownership 
opportunities  for  first-time  homebuyeta 
and  its  intent  to  msure  appropriate 
geographical  distribution  of  program 
funds.  For  FY  1997,  no  individual  local 
hniming  cotinseling  agency  may  be 
awarded  more  than  $100,000. 

Allocations  for  use  in  local  agraicy 
programs,  by  HUD  Field  Office,  are 
estimated  as  follows: 


HUD  field  office 


No.  of 


New  England 


Boston  »~... 

Hwtfofd  

Manchester*  ... 
•(NH,  ME.  VT). 
Providence  


New  York/ Jarecy 


Ateny  .... 

Buflaio  

Camden  ~. 
NewYoilt. 


MM  AMmiIIc 


SaMinore 

Chaileston 

Ptwladeiphia*  .... 

r  DE)  - 

PIttsbufgh  ...«_.. 

Richmond  — 

WashmglonDC 


Atlanta 

Binningham  .. 
Caribbean  „... 
CofalQables 

Columbia 

GroenabofO  .. 

Jadoon 

JacfcsonviHe  .. 

LouieviNe 

KnoxviNe  ...... 

MM^Rll^nl^v  ....... 

naanvwe  ....... 

Orlando  ......... 

Tampa 


812 

1,726 

401 

266 

2.190 
2.578 
4.076 
3,518 

2.121 

3,957 

93 

5.952 

"I'iii 

4.343 
4,681 

7,267 
2,478 
3.944 
6.048 
2.098 
3.251 
1.997 
1.733 
861 
983 
4.616 
1,526 
3.052 
2.686 


Default  d^ 


%o( 
nan 
de- 


Chicago  and  Spring '        '•'"^ 


Allocation 
amount 


0.48 
1.02 
0.24 

0.16 

1.30 
1.53 
2.42 
2.09 
126 

2.35 

0.06 

3.53 

..„.„„ 

2.57 
2.77 

4.31 
1.47 
2.34 
3.50 
1.24 
1.93 
1.18 
1.03 
051 
0.50 
2.74 
OJO 
litl 
1.50 

4.75 


Rrst  time  homebuyer  data 


No.  oflst 


19.554.75 

41.565.89 

9.656.97 

6.405.87 

52.740.04 
62.083.93 
98.159.08 
84.721.21 
51,078.36 

95.293.30 

2.239.65 

143.337.31 

"29!886"02 
104,589.03 
112.728.82 

175.005.41 
50.675.71 
94.96023 

145.64920 
50.524.47 
7829126 
48.082.17 
41.734.47 
20.734.78 
23.913.63 

111.163.47 
36.748.45 
73.498.90 
64.684.81 

192.946.66 


5232 
6.745 
3.085 

1,719 


6.032 
5,522 
5.841 
7.902 
4.466 

12.961 

894 

12,678 

12.102 
12.141 

13.627 
5.987 
6,710 

12,183 
3.852 
9.140 
3.775 
4.606 
5.083 
3.006 
8.462 
4.612 
6.451 
6303 

21378 


%of 
nan 
1st 


1.08 
1.41 
0.64 

0.36 

126 
1.15 
122 
V.67 
0J3 

2.70 

ai9 

2.66 


AHocabon 
amount 


a82 
2.53 
233 

2.84 
125 
1.40 
234 
030 
131 
079 
037 
1.06 
0.64 
135 
036 
136 
1.42 

438 


44348.05 

57.172.70 
26.148.41 

14370.78 

51.129.10 
46306.18 
48310.12 
67.742.66 
3736620 

108.881.44 

737732 

107.462.66 

""iajzsiM 

10238029 
10231037 

115306.86 
50747.68 
5637833 

10328637 
32,65074 
77,473.47 
31,98007 
3636046 
43.086.08 
2015738 
54.773.91 
38382.74 
54.68037 
57.86433 

186.444.88 


ToM 


63.903 
96.739 
35306 

20.977 

103380 
108380 
147.886 
152.464 
88334 

205.156 

8317 

250300 


63.130 
207.188 
215.640 

290312 

110.423 

151366 

248316 

83.175 

156.766 

80.000 

81286 

63320 

5O072 

166337 

75342 

120180 

122348 

378381 
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Nao( 

Delauttdata 

First  time  homebuyer  data 

HUD  lietd  office 

%of 
nan 
dfr- 

fauits 

ANocalion 
amount 

hto.  of  1st 
timers 

%of 

nati 

1st 

timefs 

AHocafion 

amount 

Totirf 
allocalKxi 

Cindnnai - 

CtoMiMid 

Colurabu* - 

Deireil 

Grwid  R^Mdi 

1,147 

3,068 

1.612 

3.065 

882 

2.902 

649 

429 

3,194 

552 
7.096 
3.388 
1.627 
1.403 
1.707 
1.247 
2.548 
785 
914 

429 

1.905 

607 

1.704 

2.554 

309 
926 

3.109 

343 

5.976 

3.483 

0.68 
1.81 
0.96 
1.82 
0.52 
1.72 
0.38 
0.25 
1.89 

0.33 
4.21 
2.01 
0.96 
0.83 
1.01 
0.74 
1.51 
0.47 
0.54 

0.25 
1.13 
a36 
1.01 

1.51 

27.622.29 
73.643.39 
38.820.52 
73,811.97 
21,240.51 
68.886.57 
15.629.35 
10.331.27 
76.918.57 

13.293.38 
170.887.35 
81.500.52 
39.181.75 
33.787  J4 
41.106.33 
30.030.51 
61.361.47 
18.904.53 
22,011.14 

10.33127 
45.876.61 
14.617.90 
41.036.06 

61.505.96 

22.300.13 

74.871.58 
826020 

143.91528 
83.87833 
0.00 
47.756.02 
21264.50 
30.666.65 

269.841.15 
40,578.52 
12.643.16 

3.347.43 
12.811.73 
14.600.15 
41.686.30 

4.843 
5.135 
4.665 

10,318 
5.040 

10.810 
2257 
1.849 

14239 

2.841 

14.357 

5.984 

5.500 

3,742 
4.957 
3.999 
9.285 
1.510 
2,371 

2.114 
8.196 
3.563 
5.757 

18.181 

1.01 
1.07 
0.97 
2.15 
1.05 
226 
0.47 
0.39 
2.97 

0.50 
3.00 
125 
1.15 
0.78 
1.03 
0.83 
1.94 
0.32 
0.49 

0.44 
1.71 
0.75 
120 

3.79 

41.050.77 
43,525.85 
39.541.98 
87,458.56 
42./2U.60 
91.628.90 
19.131.03 
15.672.70 
120.694.17 

24.061.19 
121.694.37 
50.72223 
46.619.70 
31,718.35 
42,017.06 
33.896.76 
78.702.53 
12,79923 
20,097.33 

17.918.92 
69.488.78 
30,370.62 
48.798.11 

154,107.78 

68.673 
117.169 

78.363 
161271 

63.961 

161,515 

Mil«»M*M  .   

Flint 

34,760 

26.004 

197.613 

Mbuquarqus 

37.375 
292.582 

HouMm .». »...«.»«.......„^«......._- 

Utta  Rock 

Lubbock  —   - 

NMvOrtMni  -.- 

Oklahoma  City 

Shrevaport 

Tutaa      

132.313 
85.801 
66.506 
83.125 
63.927 

140,064 
31.704 
42.108 

QiwlPWna 

Desktoines  

Kaiwas  Cty/Topaka 

Omaha 

St  louit                                  

28250 

115.365 

44,969 

89.834 

Rooky  Mounlahia 

Defwa**  

•(WY.  NO,  SO)  

Hatana ~ 

SaR  Laka  Cily — 

Honohjki   

215.614 

0.22 
0.55 

1.84 
0.20 
3.54 
^06 
0.00 
1.18 
0.52 
a75 
6.64 
1.00 
0.31 

0.00 
0.32 
0.36 
1.03 

1.546 
8.372 

10.157 

786 

18.831 

11.602 

0.32 
1.75 

2.12 
0.16 
3.93 
2.42 
OJOO 
1.57 
0.78 
0.85 
4.36 
1.38 
0.31 

026 
0.45 
1.06 
1.67 

13,104.37 
70,963.66 

86.003.87 

6.662.38 

150.617.38 

06,342.14 

aoo 

63.666.56 
31.75225 
34.540.44 
177222.67 
56.164.02 
12>44.94 

10.527.58 
18,452.92 
42,491.74 
67.988.48 

21.991 
93.264 

160.965 
14.923 

Loa  Angalaa  

Phoanix  — „......._ _...~.— -~. 
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San  Diago                                       

303.533 

182220 

0 

1.963 
883 
1.273 
1,206 
1.686 
525 

139 

532 

610 

1.731 

7.511 
3.746 
4.076 
20.906 
6.626 
1.480 

1242 
2.177 
5.013 
8.021 

111.421 
53.017 

San  Frandaoo  

Santa  Anna 

65.206 

447,064 

Ljs  Vagao  and  Rano  ...       ~. 

Tucaon „ — . 

96.743 
25,188 

13,875 
31,265 
57,182 

Boiaa  ™.      .   ~   .-    ... 

n    iiJB  11  ii 

SaaMa  and  Spnfcana  ~.. — ..«.„»._«.........»«..» 

109.675 

TOTAL                  

168.093 

4.062.500 

479.277 



4.062.500 

8.125.000 

An  allocation  of  $1,875,000  in 
program  funding  has  bean  set  aside  for 
Housing  Counseling  support  which  may 
include:  Continuation  of  the  Housing 
Counseling  Qearinghouse.  800  service 
to  provide  information  to  the  public 
regarding  local  HUD-approved  housing 
counseling  agencies,  and/or  other  HUD 
counaeling  initiatives. 

If  funds  remain  after  HUD  has  funded 
all  approvable  grant  applications  in  a 
HUD  Field  Of^  furisdiction.  or  if  any 
funds  become  available  due  to 
deobligation.  that  amount  shall  be 


reaUocated  and  used  in  keeping  with 
the  statute  and  in  a  manner  that  will 
improve  the  delivery  of  housing 
counseling  service  lutionwide.  Left  over 
and  recaptured  funds  will  be  reallocated 
and  used  consistent  with  the  terms  of 
this  NOFA.  Consideration  will  be  given 
to  the  field  offices  with  the  greatest 
need.  The  criteria  will  include  the 
number  of  defaults  and  first-time  home 
buyen,  and  if  there  is  at  least  one 
housing  counseling  grantee  servicing 
the  locality. 


C.  Eligible  Applicants 
1.  General 

There  are  two  types  of  HUD-approved 
organizations  that  are  eligible  to  submit 
applicatioiu  pursuant  to  this  NOFA:  (l) 
National,  regional,  or  multi-State 
housing  coimseling  organizations  (also 
known  as  "intermediaries"  or  "umbrella 
groups");  and  (2)  local  housing 
coiinseling  agencies. 

National,  regional,  and  multi-State 
nonprofit,  intennadiazy  organizations 
must  identify  all  their  propoaed 


affiliates  in  their  application.  These 
intermediaries  must  assure  that  their 
proposed  affiliates  are  unique  to  their 
team  and  will  not  undertake  a  separate 
application  for  funds  either  as  an 
affiliate  of  another  intermediary  or 
directly  as  a  HUD-approved  local 
counseling  agency.  Should  any 
duplication  occur,  both  the 
intermediary  organization  and  the  local 
agency  involved  will  automatically  be 
ineligible  for  further  consideration  to 
receive  FY  1997  housing  counseling 
funds.  In  addition,  an  intermediary- 
applicant  must  also  assure  that  it  has 
executed  a  sub-agreement  with  its 
affiliates  that  clearly  delineates  their 
mutual  responsibilities  for  program 
management,  incorporating  appropriate 
timeframes  for  reporting  results  to  HUD. 

Once  funded,  tne  national,  regional, 
and  multi-State  intermediaries  will  be 
given  broad  discretion  in  implementing 
their  housing  counseling  programs.  On 
behalf  of  Hin),  the  intermediaries  will 
act  as  managers  in  the  housing 
counseling  process  and,  as  such,  may 
determine  funding  levels  and 
counseling  activity  for  each  of  their 
affiliates,  except  that  no  single  affiliate 
may  receive  more  than  $100,000.  HUD 
will  hold  the  intermediary  organization 
accountable  for  the  performance  of  its 
affiliates. 

Local  counseling  agencies  may  apply 
either  directly  to  HUD  for  funding,  or  as 
a  part  of  an  affiliated  intermediary 
networiL  Since  ccmtinuation  of  fiinding 
for  housing  counseling  activities  as  a 
separate  and  discrete  program  for  FY 
1997  and  thereafter  is  not  guaranteed. 
HUD  encourages  local  agencies  to 
consider  affiliating  with  a  larger  entity 
as  one  avenue  of  possible  future  funding 
and  support  for  local  programs.  Local 
housing  counseling  agencies  that  are  not 
currently  HUD-approved  may  receive 
FY  1997  funding  only  as  an  affiliate  of 
a  HUD-approved  national,  regional,  or 
multi-State  intermediary's  application 
for  FY  1997  funds.  In  this  instance,  the 
intermediary  organization  must  certify 
that  the  quality  of  services  provided  will 
meet,  or  exceed,  standards  for  local 
HUD-approved  agencies. 

2.  Civil  lUghts  Prerequisites 

Applicants  that  fall  into  any  one  of 
the  following  categories  will  be 
inelimble  for  funding  imder  this  NOFA: 

a.  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  and  the  suit  is  pending; 

D.  There  has  been  an  aajudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  applicant  by  a 
private  individual,  uitless  the  applicant 
is  operating  in  compliance  with  a  court 
order,  or  implementing  a  HUD-approved 


compliance  agreement  designed  to 
correct  the  areas  of  noncompliance; 

c.  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Exectitive  Orders  or  regulations 
as  a  result  of  formal  administrative 
proceedings,  or  the  Secretary  has  issued 
a  charge  against  the  applicant  under  the 
Fair  Housing  Act.  unless  the  applicant 
is  operating  under  a  conciliation  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance;  or 

d.  HUD  has  deferred  application 
processing  by  HUD  under  one  of  the 
following  authorities: 

i.  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  the  implementing  guidelines 
of  the  Attorney  General  (28  CFR  50.3) 
and  the  HUD  regulations  (24  CFR  1.8); 

ii.  Section  504  of  the  Rehabilitation 
Act  of  1973  and  the  HUD  section  504 
regulations  (24  CFR  8.57); 

iii.  Executive  Order  11063,  as 
amended  by  Executive  Order  12892  and 
HUD  regulations  (24  CFR  Part  107); 

iv.  Tifle  n  of  the  Americans  with 
Disabilities  Act  of  1990  and  applicable 
rcqgulations  (28  CFR  Part  36);  or 

V.  The  Age  Discrimination  Act  of  1975 
(42  U.S.C  6101-6107)  and 
implementing  regulations  (24  CFR  Part 
146). 

3.  Requirements  to  Affirmatively 
Further  Fair  Housing 

Three  Qvil  Rights  acts  and  their 
implementing  regulations  form  the  basis 
for  HUD's  evcduation  of  proposals  fat 
the  extent  to  which  they  will 
affirmatively  further  fair  housing: 

a.  Section  808(e)(5)  of  the  Fair 
Housing  Act  requires  HUD  to  administer 
all  its  programs  in  a  manner  which 
affirmatively  furthers  fair  housing  on 

'  the  bases  of  race,  color,  national  origin, 
religion,  »ex,  disability,  and  familial 
stfltus* 

b.  HUD's  regulation  at  24  CFR 
1.4(b)(6)  which  implements  Title  VI  of 
the  Civil  Rights  Act  requires  recipients 
of  HUD  funds  to  take  affirmative  action 
to  overcome  the  effects  of  conditions 
which  resulted  firom  limiting 
participation  of  persons  by  race,  coIcmt, 
or  national  origin  even  in  the  absence  of 
prior  discrimination  by  the 
organization. 

c.  Section  504  of  the  Rehabilitation 
Act  of  1973  requires  recipimts  of  HUD 
fiinds  to  provide  housing  opportunities 
for  persons  with  disabilities  which  are 
comparable  to  those  for  non-disabled 
persons  and  to  ensure  accessibility  in  all 
programs  so  funded. 

/^  applications  must  address  these 
requirements  by  discussing  how  the 
recipient  plans  to  affirmatively  further 
fair  housing.  This  may  be  done  in  a 
variety  of  ways,  as  appropriate  to  the 


community.  Making  counseling  offices 
and  services  accessible  to  persons  with 
a  wide  range  of  disabilities  and  helping 
such  persons  to  locate  suitable  housing 
in  locations  throughout  the 
metropolitan  or  community  area  is 
suggested  for  both  national,  regional,  or 
multi-state  housing  counseling 
organization,  as  well  as  for  local 
counseling  agencies.  However,  programs 
should  be  developed  to  meet  the  needs 
of  all  individuals  regardless  of  race, 
national  origin,  or  disability.  The 
following  are  additional  suggesticnis: 

National,  Regional,  or  Multi-State 
Housing  Counseling  Organizations 

— Implement  affirmative  marketing 
strategies  to  attract  all  segments  of  the 
population  listed  as  prohibited  bases 
in  the  Fair  Housing  Act  who  are  least 
likely  to  apply  for  Housing 
Counseling  to  purchase  or  retain  their 
homes. 

— ^Take  actions  to  reduce  concentrations 
of  poverty  and/or  minority 
populations.  This  could  include 
working  with,  or  adopting  the 
counseling  practices  of,  agencies 
which  conduct  opportunity 
counseling  to  encourage  low-income 
and  minority  persons  to  move  to  low- 
concentration  areas  and  helping  to 
locate  suitable  hoiising  in  such  areas. 
It  could  also  include  working  with 
local  lenders  to  develop  alternative 
lending  criteria:  For  instance,  the 
counseling  agency  may  nuke  referrals 
to  the  lenders  of  clients  with  good 
credit  and  payment  histories,  but  who 
do  not  fit  the  standard  profiles  for 
lending  practices  or  of  clients  with 
financial  patterns  which  reflect 
cultural  differences  (such  as  family 
savings  pools  conunon  among  some 
Asian  populations).  Such  activity 
should  also  focus  on  finding 
appropriate  housing,  free  from 
environmental  hazards,  for  all 
segments  of  the  population  in 
neighborhoods  with  good 
transportation,  schools,  anplojrment 
opportunities,  and  other  services. 
Such  housing  would  include 
accessible  housing  to  accommodate 
persons  with  a  variety  of  disabilities, 
i.e..  mobility,  hearing,  visual,  and 
persons  widi  multiple  chemical 
sensitivities  (MCS),  etc. 

Local  Housing  Counseling  Agencies 

— Participate  in  local  fair  housing 
strat^es  with  major  emphasis  on 
remedying  the  efCacts  of  past 
discrimination  and  limitations  in  the 
community.  This  could  include: 
woridng  with  CPD  Entitlement 
Jurisdictions  to  help  to  identify 
impediments  to  fair  housing  choice 
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which  have  been  identified  in  the 
process  of  working  with  clients; 
becoming  fJamiliar  with  the 
jurisdiction's  identified  impediments 
and  adjusting  its  counseling  activities 
to  help  overcome  these  impediments; 
and/or  working  with  other  public  and 
private  resources  to  develop  bir 
housing  strategies  applicable  to  the 
counseling  activities,  on  a 
commiuiity-wide  or  metropolitan- 
wide  basis.  Counseling  agencies  could 
also  work  with  local  disability  rights 
organizations  and  housing  providers 
to  identify  and  list  by  address  and 
type,  accessible  housing  which  is 
available  to  accommodate  persons 
with  a  variety  of  disabilities,  i.e. 
mobility,  hearing,  visual,  and  MCS, 
etc. 

4.  Requirements  Applicable  to  Religious 
Organizations 

Where  the  applicant  is,  or  proposes  to 
contract  with,  a  primarily  religious 
organization,  or  a  wholly  secidar 
organization  established  by  a  primarily 
religious  organization,  to  provide, 
manage,  or  operate  a  housing  counseling 
program,  the  organization  must 
undertake  its  responsibilities  under  the 
counseling  program  in  accordance  with 
the  following  principles: 

a.  It  %vill  not  discruninate  against  any 
employee  or  applicant  for  employment 
under  the  program  on  the  basis  of 
religion  and  will  not  limit  employment 
or  give  preference  in  employment  to 
persons  on  the  basis  of  religion: 

b.  It  will  not  discriminate  against  any 
person  applying  for  counselu^  under 
the  program  on  the  basis  of  reUgion  and 
will  not  limit  such  assistance  or  give 
prefsience  to  persons  on  the  basis  of 
religion;  and 

c.  It  will  provide  no  religious 
instiucti(Hi  or  religious  counseling, 
conduct  no  religious  services  or 
worship,  engage  in  no  religious 
proselytizing,  and  exert  no  other 
religious  influence  in  the  provision  of 
n«fif*4inr«i  iinrfar  the  housing  Counseling 
prognm. 

D.  EIigU>le  Activities 

Eligible  activities  will  vary  depending 
upon  whether  the  applicant  is  a  HUD- 
approved  local  counseling  agency  or  a 
HUD-approved  national,  regional,  or 
multi-State  housing  counseling 
intermediary.  Lease,  rehabilitation,  or 
acquisition  of  facilities  is  not  an  eligible 
activity. 

1.  Local  Housing  Counseling  Agencies 

Local  housing  counseling  agencies 
funded  under  this  NOFA  may  use  HUD 
funds  to  deliver  comprehensive  housing 
counseling  or  to  specialize  in  the 


delivery  of  particular  housing 
counseling  services  according  to  the 
housing  needs  they  identified  for  their 
target  area  in  the  plan  that  was 
previously  approved  by  HUD.  HUD 
recognizes  that  local  housing  counseling 
agencies  may  offer  a  wide  range  of 
services,  including: 

a.  Renter  assistance,  including 
information  about  rent  subsidy 
programs,  rights  and  responsibilities  of 
tenants,  lease  and  rental  agreements, 
etc.; 

b.  Outreach  initiatives,  including 
providing  general  information  about 
housing  opportunities  within  the 
community  and  providing  appropriate 
information  to  persons  with  disabilities; 

c.  Pre-purchase  homeownership 
coiuiseling,  covering  such  issues  as 
purchase  procedures,  mortgage 
financing,  downpayment/closing  cost 
fund  accumulation,  accessibility 
requirements  of  the  property — if 
appropriate,  credit  improvement,  debt 
consolidation,  etc.; 

d.  Post-purchase  counseling, 
including  such  issues  as  property 
maintenance,  personal  money 
management,  home  equity  conversion 
mortgages,  etc.;  or 

e.  Mortgage  delinquency  and  default 
resolution,  including  restructuring  debt, 
arrangement  of  reinstatement  plans, 
loan  forbearance,  loss  mitigation,  etc. 

HUD-funded  local  counseling 
agencies  may  elect  to  offer  their  services 
to  a  wide  range  of  clients  or  may  elect 
to  serve  a  more  limited  audience,  so 
long  as  limitations  are  not  based  on  any 
of  the  prohibited  bases  of  the  Fair 
Housing  Act  Potential  clients  include: 
renters;  potential  homebuyers  including 
those  homebuyers  that  have  been 
imderserved  such  as  minority  and 
persons  with  disabilities;  homeowners 
eligible  for  and  applying  for  HUD- 
related,  VA,  FmHA  (or  its  successor 
agency).  State,  local,  or  conventionally 
financed  housing  or  housing  assistance; 
or  persons  who  occupy  such  housing 
and  seek  the  assistance  of  a  HUD- 
approved  housing  counseling  agency  to 
resolve  a  housing  need  (including  the 
need  of  a  person  with  a  disability  for 
accessible  housing)  or  problem.  Local 
housing  counseling  agencies  may  elect 
to  ofiiBr  this  assistance  in  conjiuiction 
with  any  HUD  housing  program  but 
must  be  familiar  with  FHA's  single 
family  and  multifamily  housing 
programs. 

2.  National,  Regional,  or  Multi-State 
Counseling  Intermediaries 

The  primary  activity  of  national, 
regional,  or  multi-State  nonprofit 
housing  coimseling  intermediaries  will 
be  to  manage  the  use  of  HUD  housing 


counseling  funds,  including  the 
distribution  of  coimseling  funding  to 
affiliated  local  housing  counseling 
organizations.  Local  affiliates  of  the 
selected  national,  regional,  or  multi- 
State  counseling  intermediaries  are 
eligible  to  undertake  any  or  all  of  the 
housing  counseling  activities  outlined 
above  for  the  HUD-approved  local 
housing  counseling  agencies.  The  local 
affiliates  receiving  funding  through 
intermediaries  do  not  need  to  be  HUD- 
approved  in  order  to  receive  these  funds 
from  the  intermediary.  However,  the 
national,  regional,  or  multi-State 
intermediary  organization  must  be 
HUD-approved  as  of  the  NOFA 
publication  date. 

E.  Selection  Process 

1.  Housing  Counseling  Agencies 

All  applications  meeting  the 
requirements  of  this  NOFA  will  be 
selected  for  funding  within  their 
competitive  category,  if  sufficient  funds 
are  available:  (1)  In  the  set  aside  for 
National,  Regional,  or  multi-State 
organizations,  or  (2)  within  the  HUD 
Field  Office  allocation  for  local  housing 
counseling  agency  applicants. 

a.  Cnteria/Ranidng  Factors:  All 
applications  from  Intermediary  agencies 
will  be  rated  and  ranked  by  staff  in  the 
HUD  Headquarters  Office.  All 
applications  from  local  counseling 
agencies  will  be  rated  and  ranked  by 
staff  in  the  appropriate  local  HUD  Field 
Office  and  by  the  Secretary's 
Representative  in  the  appropriate  State 
office.  The  Secretary's  Representative 
and  the  local  HUD  Office  staff  will  use 
the  same  criteria  and  ranking  factors,  as 
follows: 

i.  Capability  of  the  applicant  as 
determined  by  HUD,  including 
competent  delivery  of  counseling 
services  and  timely  drawdown  of  any 
HUD  funds  awarded  in  the  prior  Fiscal 
Year — up  to  45  points  (up  to  40  points 
assigned  by  HUD's  Housing  staff;  up  to 
5  points  assigned  by  the  Secretary's 
Representative).  Rating  factors  will 
include  but  not  be  limited  to  the 
following:  first-time  home  buyer 
education  and  coimseling;  default,  loss 
mitigation  and  foreclosure  prevention 
counseling;  information  on  the 
availability  and  financing  of  housing; 
counseling  on  rehabilitating  and 
refinancing  of  housing;  information  on 
the  purchase  of  housing  from  HUD  and 
other  govwnmant  agencies;  providing 
HECM  counseling: 

ii.  Adequacy  ofthe  activities 
proposed  by  the  applicant  in  response 
to  housing  needs  idsntified  in  this 
applicant's  housing  counseling  plan  as 
previously  approved  by  HUD — up  to  20 


points  (up  to  15  points  assigned  by 
HUD's  Housing  staffi  up  to  5  points 
assigned  by  the  Secretary's 
Representative); 

iii.  Evidence  of  private  funding 
sources  contributing  to  the  applicant's 
operating  budget  over  the  past  calendar 
year — up  to  15  points  assigned  by 
HUD's  Housing  staff;  and 

iv.  Evidence  of  current  funding 
support  frY>m  units  of  government 
located  within  the  target  area  which  the 
appUcant  intends  to  serve — up  to  10 
points  assigned  by  HUD's  Housing  staff. 

v.  Extent  to  which  proposal  provides 
methods  for  affirmatively  furthering  fair 
housing— up  to  10  points  assigned  by 
HUD's  FHEO  staff.  Special 
consideration  will  be  given  to 
particularly  innovative  strategies  and 
those  designed  to  remedy  die  effects  of 
past  discrhnination  as  described  in 
paragraph  C3.  Requirements  to 
Affirmatively  Further  Fair  Housing. 

b.  Selection  Procedure:  National, 
regional,  and  multi-State  applications 
will  be  rated  and  ranked  in 
Headquartms  and  selected  for  funding, 
in  rank  order,  until  all  funds  for  such 
agencies  are  depleted.  Local  agency 
applications  will  be  rated  and  ranked  by 
the  Field  Office  and  selected  for 
funding,  in  rank  order,  until  all  funds 
for  such  agencies  are  depleted^ 

i.  Breaking  a  Tie 

If  two  or  more  applications  receive 
the  same  number  of  points  and 
sufficient  funds  are  not  available  to  fund 
all  such  applications,  first  the 
application  or  applications  requesting 
the  smallest  grants  will  be  selected,  if  a 
sufficient  amount  remains  to  fund  them. 
If  two  or  more  tied  applications  request 
the  same  amount  and  sufficient  funds 
are  not  available  to  fund  all  such 
applications,  the  following  system  will 
be  used  to  break  the  ties: 

A.  U  the  tied  applications  are  for 
programs  to  be  carried  out  in  difiierent 
jurisdictions,  applications  with  the 
highest  number  of  points  for  the  rating 
criterion  a.ii.  (adequacy  of  activities) 
stated  above  will  be  selected,  if 
sufficient  funds  remain. 

B.  If  the  tied  applications  are  to  be 
carried  oiit  in  the  same  jurisdiction, 
applications  with  the  highest  number  of 
points  for  the  rating  criterion  a.i. 
(capability)  stated  above  will  be  - 
selected,  if  sufficient  funds  remain. 

ii.  Reallocations 

Funds  remaining  after  applying  the 
procedures  described  in  paragraph 
E.l.b.  will  be  reallocated  to 
Headquarters  for  distribution  in 
accordance  with  the  statute. 


iii.  Procedural  Errofs 

Procedural  errors  by  HUD  discovered 
after  initial  ratings,  but  before 
notification  to  Congress  of  selected 
applicants,  will  be  corrected  and 
rankings  will  be  revised. 

iv.  Reductions 

HUD  will  approve  an  application  for 
an  amount  lower  than  the  amount 
requested  or  adjust  line  items  in  the 
proposed  budget  Mrithin  the  amount 
requested  (or  both)  if  it  determines  that 

A.  The  amount  requested  for  one  or 
more  eligible  activities  is  unreasonable, 
unnecessary,  or  unjustified; 

B.  An  activity  proposed  for  funding 
does  not  qualify  as  an  eligible  activity; 

C.  The  applicant  is  not  able  to  carry 
out  all  the  activities  requested;  or 

D.  Insufficient  amounts  remain  in  that 
funding  routtd  to  fund  the  full  amount 
requested  in  the  application. 

V.  Limitation  of  Geographic  Scope 

HUD  may  reduce  the  geographic 
scope  of  the  proposed  program  if  it 
determines  that 

A.  Two  or  more  fundable  applications 
substantially  overlap;  or 

B.  The  proposed  geographic  scope  is 
overly  lai^  given  the  capacity  of  the 
organization. 

2.  National.  Regional,  and  Multi-State 

fVniniml^ng  OrgnniwiHnna 

If  more  applications  are  submitted  to 
HUD  Headquarters  ftom  national, 
regional,  and  multi-State  organizations 
that  meet  all  the  requirements  of  this 
NOFA  than  can  be  funded  with  the 
amount  allocated  for  this  purpose,  they 
will  be  rated  ^  staff  in  HUD 
Headquarters  using  the  above  ranking 
criteria  stated  in  paragraph  l.a..  and  the 
top-rated  applicants  will  be  selected. 
Paragraphs  1.  b.iii.,  b.iv..  and  b.v..  above 
also  apply  to  the  selection  of  national, 
regional,  and  multi-State  counseling 
organizations. 

3.  Notification  of  Approval  or 
Disapproval 

After  completion  of  the  sriection 
process,  but  no  later  than  six  months 
after  the  deadline  date  for  submission  of 
the  applications,  as  stated  in  this  NOFA. 
HUD  will  notify,  in  writing,  the 
applicants  that  have  been  selected  and 
the  applicants  that  have  not  been 
selected. 

F.  Funding  Levels 

Funding  levels  will  be  based  on  the 
amount  authoriaed  by  the  Congress, 
geographical  distribi^on  as  described 
above,  the  performance.record  of  each 
counseling  agency  as  determined  by 
HUD's  an^ysis  of  prior  year  counseling 


workload  and  results  of  the  most  recent 
biennial  performance  review,  competent 
delivery  of  counseling  services  and 
timely  drawdown  of  funds  awarded, 
and  the  agency's  needs,  as  specified  in 
the  application  according  to  its  housing 
counseling  plan  previously  approved  hy 
HUD.  In  addition,  applicants  that  can 
demonstrate  successful  efforts  to  obtain 
non-HUD  funding  in  their  applications 
will  receive  extra  consideration  in 
HUD's  rating  and  ranking  process.  HUD 
funding  provided  must  be  less  than  the 
total  actual  cost  of  the  agency's  housing 
counseling  program. 

1.  Local  Housing  Counseling  Agmcies 

HUD  will  fund  local  agencies 
according  to  the  budget  submitted  with 
the  application,  in  an  amount  not  to 
exceed  $100,000.  Amounts  requested  l^ 
local  housing  counseling  agencies 
should  reflect  anticipated  operating 
needs  for  housing  counseling  activities, 
based  upon  counseling  experience 
during  the  last  year  and  existing  agency 
capacity.  To  the  maximum  extent 
possible,  local  counseling  agencies  also 
must  seek  other  private  and  public 
sources  of  funding  to  supplement  HUD 
funding.  HUD  never  intends  for  its 
rminaAiing  grant  funds  to  cover  all  costs 
incurred  hy  an  agency  participating  in 
the  program. 

LocaThousing  coimseling  agencies 
may  use  the  HUD  grant  to  undertake  any 
of  the  eligible  counseling  activities 
described  in  this  NOFA  and  included  in 
their  HUD-approved  plan.  FY  1997 
housing  counseling  grant  funds  also 
may  be  used  for  "capacity  building" 
which  permits  up  to  $4,000  of  the  grant 
amount  be  used  to:  purchase  computer 
equipment  that  meets,  or  exceeds.  HUD 
specifications;  enhance  existing 
telephraie  s«rvice,  such  as  purchasing  a 
telecommunications  equipment  for  the 
hearing-impaired  (TTY)  to  save  persons 
with  haaring  impairments  (as  an 
alternative  to  using  the  TTY  relay 
service);  and  install  FAX  marhines.  The 
Department  will  require  that  all  grantees 
funded  in  1997  which  do  not  currentiy 
have  adequate  computer  systems  (and 
were  not  funded  by  HUD  under  the  FY 
1995  or  FY  1996  NOFA)  use  all  or  a 
portion  of  their  $4,000  capacity  building 
portion  of  the  grant  to  purchase 
computer  hardware  according  to  HUD 
specifications.  Comfnutar  training  fw 
one  staff  person  also  may  be  paid  from 
the  $4,000  set-aside,  as  may  training  on 
how  to  use  a  TTY.  Titie  to  equipment 
acquired  by  a  recipient  with  program 
funds  shall  vest  in  the  recipient,  subject 
to  the  provisions  of  24  CFH  part  84. 
subpart  E.  Agencies  funded  under  the 
FY  1995  and/or  FY  1996  NOFA  already 
received  an  allocation  of  capacity 
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building  funds  and  may  not  request 
additional  capacity  building  funds  in 
1997. 

2.  National,  Regional,  or  Multi-State 
Oiinaaling  Intermediaries 

The  intermediary  organization  will 
distribute  the  majority  of  funds  awarded 
to  their  proposed  local  housing 
counseling  affiliates.  Intermediaries 
should  budget  an  amount  which  reflects 
their  best  estimate  of  cost  to  oversee  and 
fund  these  counseling  efforts,  as  well  as 
the  funding  needs  of  their  affiliates. 
Note  that  HUD  housing  counseling 
funding  is  not  intended  to  fuUy  fund 
either  the  intennediary's  housing 
counseling  program  or  the  housing 
counseling  programs  of  the  local 
affiliates.  To  the  maximum  extent 
possible,  intermediaries  and  their  local 
affiliates  are  expected  to  seek  other 
private  and  public  sources  of  funding 
for  housing  counseling  to  supplement 
HUD  fund^. 

An  intermediary  may  use  up  to  $5,000 
of  its  total  grant  amount  for  capacity 
building  expenses  such  as:  purchasing 
computer  equipment;  enhancing 
telephone  service,  such  as  purchasing  a 
telecommimications  equipment  for  the 
hearing-impaired  (TTY)  to  serve  persons 
with  hearing  impairments  (as  an 
altwnative  to  using  TTY  relay  service); 
installing  FAX  machines;  and  preparing 
or  publishing  coimseling  materials.  If 
the  intermediary  does  not  have  an 
adequate  computer  system  and  was  not 
funded  under  the  FY  1995  or  FY  1996 
NOFA,  the  Department  will  require  that 
the  $5,000  capacity  building  portion  of 
the  grant  be  uiwd  to  purchase  necessary 
equipment  meeting  HUD  specifications. 
Title  to  equipment  acquired  by  a 
recipient  with  program  funds  shall  vest 
in  the  recipient,  subject  to  the 
provisions  of  24  CFR  part  84,  subpart  E. 
Intermediaries  funded  under  the  FY 
1995  and/or  FY  1996  NOFA  may  not 
request  additional  capacity  building 
funds  in  FY  1997. 

HUD  ¥rill  give  the  selected  nonprofit 
intermediaries  wide  discretion  to 
implement  the  housing  counseling 
program  with  their  affiliates.  The 
intermediary  may  decide  how  to 
allocate  funding  among  its  affiliates  and 
may  determine  funding  levels  at  or 
below  $100,000  for  individual  affiliates 
with  the  understanding  that  a  written 
record  will  be  kept  of  how  this 
determination  is  made.  This  record  shall 
be  made  available  to  the  agencies 
affiliatwd  writh  the  intomadiary. 


in.  Qiecklist  of  Application 
Submiasion  Requirementa 

A.  General 

Contents  of  an  application  will  diffier 
somewhat  for  local  housing  counseling 
agencies  and  for  national,  regional,  or 
multi-State  intermediaries;  however,  all 
applicants  are  expected  to  submit: 

1.  Standard  Form  424,  Application  for 
Federal  Assistance. 

2.  Standard  Form  424B,  Assurances — 
Non-construction  Programs. 

3.  Drug-Free  Workplace  Requirements 
Certification. 

4.  Applicant/Recipient  Disclosure/ 
Update  Report,  Form  HUD-2880. 

5.  Certification  and  Disclosure  of 
Lobbying  Activities.  Standard  Form 
LLL,  for  National  Intermediaries  only,  if 
applicable. 

6.  Certification  Regarding  Civil  Rights. 

7.  Form  HUD-9902,  Housing 
Counseling  Agency  Fiscal  Year  Activity 
Report  for  fisod  year  October  1, 1995 
through  September  30, 1996.  Where  an 
applicant  did  not  participate  in  HUD's 
Housing  Counseling  F^gram  during  FY 
1996,  this  report  should  be  completed  to 
reflect  the  agency's  counseling  workload 
during  that  pwiod  in  any  case.  This 
form  must  be  fully  completed  and 
submitted  by  every  applicant  for  FY 
1997  HUD  funding.  HUD  will  reject  any 
application  that  does  not  include  this 
form. 

8.  Computer  Equipment  Inventory  (if 
applicable). 

9.  Budget  Worksheet.  A  realistic, 
proposed  budget  for  use  of  HUD  funds, 
if  awarded.  This  should  be  broken  donvn 
into  two  categories:  Direct  counseling 
costs  and  capacity  building  costs.  Note 
that  the  budget  submitted  by  a  local 
agency  may  not  exceed  a  total  of 
$100,000,  including  capacity  building 
costs  which  may  not  exceed  $4,000. 
National,  regional  and  multi-State 
organizations  may  submit  a  proposed 
budget  up  to  $1  million,  including 
capacity  building  costs  which  may  not 
exceed  $5,000. 

10.  Exhibits  for  National,  regional, 
multi-State  or  local  housing  counseling 
agencies  (as  described  below  in  B1-B3 
and  in  the  application  kit). 

11.  Evidence  of  Housing  Counseling 
Funding  Sources  (required  by  all 
applicants). 

12.  Current  Housing  Counseling  Flan. 

13.  A  description  of  counseling 
activities  to  be  performed. 

14.  A  description  of  FHEO  activities. 

15.  A  description  of  organization 
capability. 

16.  Dii«ct-labor  and  Hourly-labor  rate 
and  Counseling  Time  Per  Client 

17.  Congressional  District 
Information. 


B.  National,  Regional,  and  Multi-State 
Intermediaries 

National,  regional,  and  multi-State 
intermediaries  must  submit  an 
application  which  covers  both  their 
network  organization  and  their  affiliated 
agencies.  This  application  must  include: 

1.  Description  of  affiliated  agencies. 
For  each,  list  the  following  information: 

a.  Organization  name 

b.  Address 

c.  Director  and  contact  person  (if 
difiierent)  

d.  Phone/FAX  numbers  (including  TTY, 
if  appropriate) 

e.  Federal  tax  identification  number 

f.  ZIP  code  service  areas 
Number  of  staff  providing  coimseling 
Type  of  services  offered  (defined  by 
renter  assistance,  outreach  initiatives, 
pre-purchase  counseling,  post- 
purchase  counseling,  and  mortgage 
default  and  delinquency  coimseling) 

i.  Number  of  Years  of  Housing 
Counseling  Experience 

2.  Relationship  with  affiliates.  Briefly 
describe  the  intermediary's  relationship 
with  affiliates  (i.e.  membership 
organization,  field  or  branch  offices, 
subsidiary  organizations,  etc.). 

3.  Oversight  system.  Describe  the 
process  that  will  be  used  for 
determining  affiliate  funding  levels, 
distributing  funds,  and  monitoring 
affiliate  performance. 

IV.  Corrections  to  Deficient 
Applications 

After  the  submission  deadline, 
applicants  may  cure  only  non- 
substantial,  technical  deficiencies  that 
surface  during  HUD  screening  of  their 
application.  Applicants  will  have  a 
"cure  period"  to  correct  such 
deficiencies  that  are  not  integral  to 
HUD's  review  of  the  application. 
Applicants  have  14  calendar  days  from 
the  date  HUD  notifies  them  of  any 
problem  to  submit  the  appropriate 
information  to  HUD.  NotiiScation  of  a 
technical  deficiency  may  be  in  writing 
or  by  telephone.  If  the  HUD  notification 
is  by  telephone,  a  written  confirmation 
will  be  transmitted  by  HUD  to  the 
applicant.  Where  HUD  determines  that 
an  application  as  initially  submitted  is 
fiindamentally  incomplete,  or  would 
reqiiire  substantial  revisions,  it  will  not 
consider  the  application  further.  Note: 
HUD  will  not  inform  applicants 
regarding  application  deficiencies  other 
than  as  described  in  this  section. 

V.  OdMr  Matten 

Environmental  Impact 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 


insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
coiutruction  materials,  manufactured 
tiousing.  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  NOFA  is 
categorically  excluded  from 
environmental  review  imder  the 
National  Enviroimiental  Policy  Act  of 
1969.  as  amended  (42  US.C.  4321). 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effiects  on  the  States  (including  their 
political  subdivisions),  or  on  me 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA  only 
afiiects  nonprofit  or  public  organizations 
whb  seek  funding  for  their  housing 
counseling  activities. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  NOFA  has 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being  only  to  the  extent  that  the 
entities  who  qualify  for  participation  in 
HUD's  housing  counseling  program 
under  this  notice  will  provide  families 
with  the  counseling  and  advice  they 
need  to  avoid  rent  delinquencies  or 
mortgage  defaults,  and  to  develop 
competence  and  responsibility  in 
meeting  their  housing  needs.  Since  the 
potential  impact  on  the  family  is 
considered  beneficial,  no  further  review 
under  the  Order  is  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  ELoal  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  niunber  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and'integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14. 1992.  HUD  published,  at  57 
FR  1942.  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 


Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regardii^  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
pi^lic  inspection  for  a  five-year  period 
begiiming  not  less  than  30  diays  after  the 
award  of  the  assistance.  Matmial  moII  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regiilations  at  24  CFR  part  15.  In 
addition.  HUD  wiU  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Regjatn'  notice  of 
all  recipients  of  HUD  assistance 
awardeid  on  a  cooipetitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosiues 
and  updates — ^will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4.  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  persons  authorized  to 
receive  such  information)  concerning 
funding  decisions,  or  firom  othenYiae 
giving  any  applicant  an  unfair 
competitive  advantage.  Persons  Mrho 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  (202)  708- 
3815  (voice),  (202)  708-1112  (TTY). 
(These  are  not  toll-firee  numbers.)  For 
HUD  employees  who  have  specific 
program  questions,  the  employee  should 
contact  the  appropriate  Field  Office 
Counsel  or  Headquarters  Coimsel  for  the 
program  to  which  the  question  pertains. 


Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Approi«iations  Act  for  Fiscal  Year  1990 
(31  U.S.C  1352)  and  the  HUD 
implementing  r^ulations  at  24  CFR  Part 
87.  These  audioritiek  prohibit  recipients 
of  federal  contracts,  grants  or  loans  from 
using  appro{niated  fiinds  for  lobbying 
the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  coimection 
with  a  specific  contract,  grant  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  Part  87,  applicants,  recipients 
and  subredpients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  cormection 
with  the  assistance.  Required  Reporting. 
A  certification  is  required  at  the  time 
application  for  funds  is  made  that 
Federally  appropriated  fimds  are  not 
being  or  have  not  been  used  in  violation 
of  section  319  and  the  disclosure  will  be 
made  of  payments  for  lobbying  with 
other  than  federally  appropriated  funds. 
The  standard  disclosure  tana,  SF-LLL.  - 
'Disclosure  Form  to  Report  Lobbying", 
and  the  certification  form  must  be  use 
to  disclose  lobbying  with  other  than 
Federally  appropriated  funds  at  the  time 
of  the  application. 

Catal<^  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.169. 

Dated:  April  23, 1997. 
Stephanie  A.  Smith. 
General  Deputy.  Assistant  Secretary  fc^ 
Housing-Federal  Housing  Commissioner. 

Appendix  A— HUD  Offioas 

Note:  The  tide  of  all  those  listed  is: 
Director,  Single  Family  Division,  U.S. 
Department  of  Housing  and  Urtian 
Development  Telephone  numbers  are  not 
toll-free. 

HUD— New  England  Area 

Connecticut  State  OfBce 

Mr.  Gary  T.  Le  Vine,  First  Floor.  330  Main 
Street.  Hartford,  CT  06106-1860,  (203) 
240-«569 

Massachusetts  SUte  Office 

Mr.  Edward  T.  Bernard.  Room  375.  Thomas 
P.  Cmeill.  )r.  Federal  Building,  10 
Causeway  Street,  Boston,  MA  02222-1092, 
(617)  565-5335 

New  Hampshire  State  Office 

Mr.  Loren  Cole,  Nonit  Cotton  Federal 
Building.  275  Chestnut  Street.  Manchester, 
NH  03101-2487,  (603)  666-7755 
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Rhode  Island  State  Office 

Mr.  Michael  Dziok.  Sixth  Floor,  10 
Weybosset  Street.  Providence.  RI 02903- 
2808.  (401)  528-5365 

HUD— New  York.  New  Jersey  Ana 

New  Jersey  State  Office 

Ms.  Theresa  Arce,  Thirteenth  Floor,  One 
Newark  Center.  Newark,  N]  07102-5260, 
(201)  622-7900  X3500 

New  York  Sute  Office 

Mr.  Juan  Baustista,  26  Federal  Plaza,  New 
York.  NY  10278-0068.  (212)  284-0777 
X3746 

Albany  Area  Office 

Mr.  Robert  S.  Scofield,  Jr.,  52  Corporate 
Circle,  Albany.  NY  12203-5121,  (518)  464- 
4200  EXT.  4204 

Bu£Ealo  Area  Office 

Mr.  Glenn  Ruggles,  Lafayette  Court,  465  Main 
Street.  BufEdo.  NY  14203-1780.  (716)  846- 
5752 

Camden  Area  Office 

Mr.  Philip  Caulfield.  Second  Floor,  Hudson 
Building,  800  Hudson  Square,  Camden,  NJ 
08102-1156,  (609)  757-5083 

HUD—Midatlantic  Area 

District  of  Coliunbia  Office 

Ms.  Carole  Catineau.  820  First  Street,  NE. 
Washington.  D.C.  20002-4502,  (202)  275- 
7543  X30S5 

Maryland  Sute  Office 

Ms.  Candace  Sinuns,  Fifth  Floor.  City 
Crescent  Building,  10  South  Howard 
Street,  Baltimore.  MD  21201-2505.  (410) 
962-2520  X3094 

Pennsylvania  State  Office 

Mr.  Mike  Pertetta.  The  Wana maker  Building. 
100  Penn  Square  East.  Philadelphia,  PA 
19107-3380.  (215)  656-0507 

Virginia  State  Office 

Ms.  Rheba  C.  Gwaltney,  The  3600  Centre. 
3600  West  Broad  Street,  P.O.  Box  90331, 
Richmond.  VA  23230-0331,  (804)  27»- 
4506  X3003 

West  Virginia  Sute  Office 

Mr.  Peter  Minter,  Suite  708, 405  Capitol 
Street.  Charle8t<m.  WV  25301-1795,  (304) 
347-7064  X  7000 

Pittsburgh  Area  Office 

Mr.  Al  Curotola.  339  Sixth  Ave.,  Sixth  Floor, 
Pittsbuigb,  PA  15222-2515,  (412)  644- 
2737 

HUD— Southeast/Caribbean  Area 

Alabama  Sute  Office 

*Ms.  Martha  Andrus,  Suite  300.  Beacon  Ridge 
Tower,  600  Beacon  Parkway,  West, 
Birmingham,  AL  35209-3144,  (205)  290- 
7360  X1027 

Cazibbean  Office 

Ms.  MaigariU  DelgMlo,  New  San  Juan  Office 
Building,  159  Carlo*  Chardon  Avenue,  San 
Juan.  PR  00918-1804.  (787)  706-5256 


Georgia  State  Office 

Ms.  Janice  Cooper,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street,  S.W.,  Atlanta, 
GA  30303-3388,  (404)  331-4801  X2145 

Kentucky  State  Office 

Mr.  David  A.  Powell.  601  West  Broadway, 
P.O.  Box  1044.  Louisville,  KY  40201-1044, 
(502)  582-6163  X610 

Mississippi  State  Office 

Mr.  Jerry  F.  Peridns,  Suite  910,  Doctor  A.H. 
McCoy  Federal  Building,  100  West  Capitol 
Street.  Jackson,  MS  39269-1016,  (601) 
965-4930 

North  Carolina  State  Office 

Mr.  Robert  Dennis,  Koger  Building,  2306 
West  Meadowview  Road,  Greensboro,  NC 
27407-3707,  (910)  547-4053  X4121 

South  Carolina  State  Office 

Mr.  David  L.  Ball.  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street,  Columbia, 
SC  29201-2480.  (803)  253-3208 

Coral  Gables  Area  Office 

Ms.  Sara  D.  Warren.  Cables  1  Tower,  1320 
South  Dixie  Highway.  Corel  Gables,  FL 
33146-2911,  (305)  662-4526 

Jacksonville  Area  Office 

Ms.  Aim  Whaley,  Suite  2200,  Southern  Bell 
Tower,  301  West  Bay  Street,  Jacksonville, 
FL  32202-5121,  (904)  232-3627 

Knoxville  Area  Office 

Mr.  William  Pavelchik,  Third  Floor,  Jthn  J. 
Duncan  Federal  Building.  710  Locust 
Street.  Knoxville,  TN  37902-2526,  (423) 
545-4377 

Memphis  Area  Office 

Mr.  Benjamin  Davis,  Suite  1200,  One 
Memphis,  Place,  200  Jefferson  Avenue. 
Memphis,  TN  38103-2335,  (901)  544-3367 

Tennessee  State  Office 

Mr.  Ed  M.  Phillips,  Suite  200,  251 
Cumberland  B<Bnd  Drive,  Nashville,  TN 
37228-1803,  (615)  736-5365 

Orlando  Area  OfBce 

Mr.  Robert  K.  Osterman,  Suite  270,  Langley 
Building.  3751  Maguire  Boulevard. 
Orlando.  FL  32803-3032.  (407)  648-6441 

Tampa  Area  OfBce 

Ms.  Nikki  A.  Spitzer,  Suite  700,  Timberlake 
Federal  Building  Annex,  501  East  Polk 
Street.  Tampa.  FL  33602-3945,^(813)  228- 
2504 

HUD— Midwest  Area 

Illinois  State  Office 

Ms.  Debra  F.  Robinson,  Ralph  H.  MetcaUs 
Federal  Building,  77  West  Jackson 
Boulevard.  Chicago,  IL  60604-3507.  (312) 
353-6236  X2204 

Indiana  State  Office 

Mr.  William  Fattic.  151  North  Delaware 
Street.  Indianapolis.  IN  46204-2526.  (317) 
228-7034 

Michigui  State  Office 

Mr.  John  Fielich.  Patrick  V.  McNaraan 
Federal  Building.  477  Michigan  Avmue. 
Detroit.  MI  48226-2592.  (313)  226-4899 


Minnesota  State  Office 

Mr.  John  E.  Buenger,  220  Second  Street. 
South,  Minneapolis,  MN  55401-2195. 
(612)  370-3053 

Ohio  State  Office 

Mr.  Verlon  Shaimon.  200  North  High  Street. 
Columbus.  OH  43215-2499.  (614)  460- 
5536 

Wisconsin  State  Office 

Mr.  Joe  Bates.  Suite  1380.  Henry  S.  Reuss 
Federal  Plaza.  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2289,  (414) 
297-3156 

Cincinnati  Area  Office 

Ms.  Louistine  Tuck.  525  Vine  St  Suite  700. 
Cincinnati,  OH  45202-3253,  (513)  684- 
2833 

Cleveland  Area  Office 

Mr.  Kendel  King,  Fifth  Floor.  Renaissance 
Building,  1350  Euclid  Avenue,  Cleveland. 
OH  44115-1815,  (216)  522-2784 

Flint  Area  Office 

Mr.  John  Frelich.  Room  200. 605  North 
Saginaw  Street.  Flint,  MI  48502-1953. 
(810) 766-5107 

Grand  Rapids  Area  Office 

Ms.  Shirley  Bryant.  50  Louis  St,  N.W.,  Grand 
Rapids,  MI  49503-2648,  (616)  456-2146 

HUD— Southwest  Area 

Arkansas  State  Office 

Ms.  Susan  E.  Finister,  Suite  900,  TCBY 
Tower.  425  West  Capitol  Avenue,  Little 
Rock,  AR  72201-3488,  (501)  324-5961 

Louisiana  State  Office 

Mr.  Byron  D.  Duplantier,  9th  Floor,  Hale 
Boggs  Federal  Building,  501  Magazine  St. 
New  Orleans,  LA  70130-3099,  (504)  589- 
6570 

New  Mexico  State  OfBce 

Ms.  Carol  G.  Johnson,  625  Truman  Street,  NE. 
Albuquerque,  NM  87110-6443,  (505)  262- 
6269  X238 

Texas  State  Office 

Mr.  Louis  Ybarre,  1600  Throckmorton  Street. 
P.O.  Box  2905,  Fort  Worth,  TX  76113- 
2905,  (817)  885-6259  X3001 

Houston  Area  Office 

Mr.  Henry  Hadnot.  Suite  200,  Norfolk  Tower 
2211  Norfolk,  Houston.  TX  77098-4096, 
(713) 313-2274  EXT.  7019 

Lubbock  Area  OfBce 

Mr.  Miguel  Rincon,  Federal  Office  Building 
1205  Texas  Avenue.  Lubbock.  TX  79401- 
4093,  (806)  743-7291 

Oklahoma  State  Office 

Mr.  Ken  Beck.  500  West  Main  St,  Suite  400. 
Oklahoma  Qty.  OK  73102-2233,  (405) 
553-7444 

San  Antonio  Area  OfBce 

Mr.  Antonio  C  Cafaral.  Washington  Square. 
800  Dolorosa  Street.  San  Antonio.  TX 
78207-4563.  (210)  472-6898 

Shreveport  Area  Office 

Ms.  Martha  Sakre.  Suite  tSlO.  401  Edwards 
Street.  Shrevepoit,  LA  71101-3107.  (318) 
676-3440 


Tulsa  Area  OfBce 

Mr.  Ken  Beck.  50  East  15th  Street.  Suite  110, 
Tulsa.  OK  74119-4032.  (918)  581-7168 
X3027 

HUD— Great  Plains 

Iowa  State  OfBce 

Mr.  Patrick  Liao,  Room  239,  Federal 
Building,  210  Walnut  Street,  Des  Moines, 
lA  50309-2155,  (515)  284-4435 

Kansas/Missouri  State  Office 

Mr.  Deryl  Sellme3rer,  Room  200,  Gateway 
Tower  II.  400  State  Avenue,  Kansas  City, 
KS  66101-2406.  (913)  551-6820 

Nebraska  State  Office 

Ms.  Nancy  Sheets.  &cecutive  Tower  Centre. 
10909  Mill  Valley  Road,  Omaha.  NE 
68154-3955,  (402)  492-3135 

Saint  Louis  Area  Field  Office 

Mr.  Dennis  Martin.  Third  Floor,  Robert  A. 
Young  Federal  Building  1222  Spruce 
Street.  St  Louis.  MO  63103-2836.  (314) 
539-6388 

HUD— Rocky  Mountains  Area 

Colorado  State  OfBce 

Mr.  Ron  Bailey  (Acting).  First  Interstate 
Tower  North.  633  17th  Street,  Denver,  CO 
80202-3607.  (303)  672-5343 

Montana  State  Office 

Mr.  Gerard  Boone,  Room  340,  Federal  OfBce 
Building.  Drawer  10095. 301  S.  Park, 
Helena.  MT  59626-0095,  (406)  441-1300 

Utah  State  Office 

Mr.  Richard  P.  Bell,  Suite  550. 257  Tower. 
257  East,  200  South,  Salt  Lake  City,  UT 
84111-2048.  (801)  524-5237 


HUD— Pacific/Hawaii  Aimi 

Arizona  State  Office 

Ms.  Bemice  Campbell,  Suite  1600,  Two 
Arizona  Center.  400  North  5th  Street. 
Phoenix.  AZ  85004-2361.  (602)  379-6704 

Califbmia  State  OfBce 

Mr.  James  McClanahan.  Philip  Burton 
Federal  Building  and  U.S.  Courthouse  450 
Golden  Gate  Avenue.  P.O.  Box  36003.  San 
Francisco.  CA  94102-3448.  (415)  436-6518 

Hawaii  State  Office 

Ms.  Jill  B.  Hurt  7  Waterfrtmt  Plaza  (Suite 
500),  500  Ala  Moana  Boulevard,  ifonolulu. 
HI  96813-4918.  (808)  52S-8190  X251 

Nevada  State  Office  and  Rano 

Ms.  Sharon  Atwell,  Suite  70O,  Atrium 
Building.  333  No.  Rancho  Drive.  Las  Vegas. 
NV  89106-3714.  (702)  388-«500  X1802 

Fresno  Area  Office 

Ms.  Yvielle  Edwards-Lee.  Suite  138. 1630  E. 
Shaw  Avenue,  Fresno.  CA  93710-8193. 
(209)  487-5032 

Los  Angelas  Area  Office 

Mr.  Malcolm  Findley,  1615  West  Olympic 
Boulevard.  Los  Angeles.  CA  9001&-3801, 
(213)  251-7220 

Reno  Area  Office— eae  Nevada 

Sacramento  Area  Office 

Mr.  Ron  M.  Johnson.  Suite  200.  777 12th 
Avenue.  Sacramento.  CA  95814-1997. 
(916)  498-5220  X282 

San  Diego  Area  Office 

Mr.  Daimy  E.  Mendez,  Mission  Qty 
Corpcnate  Center,  2365  Northside  Drive 


(Suite  300).  San  Diego.  CA  92108-2712. 
(819)  557-2610  X227 

Santa  Ana  Area  Office 

Mr.  David  A.  Westerfield,  Suite  500, 3  Hutton 
Centre,  Santa  Ana,  CA  92707-5764.  (714) 
957-3745 

Tucson  Area  Office 

Ms.  Bemice  Campbell,  Suite  700,  Security 
Pacific  Bank  Plaza,  33  North  Stone 
Avenue.  Tucson.  AZ  85701-1467.  (520) 
67O-0000 

HUD—Noithwest/Alaska  Area 

Alaska  State  OfBce 

.  Mr.  Paul  O.  Johnson.  Suite  401,  University 
Plaza  Building,  949  East  36th  Avenue, 
Andiorage,  AK  99508-4399.  (907)  271- 
4610 

Idaho  State  OfBce 

Mr.  Gary  L.  Gillespie.  Suite  220.  Plaza  IV. 
800  Park  Boulevard,  Boise,  ID  83712-7743. 
(208)  334-1991 

Oregon  State  OfBce 

Ms.  Pamela  D.  Wast  400  SW.  Sixth  Ave.. 
Suite  700.  Portland.  OR  97204.  (503)  326- 
2684 

Wariiington  State  OfBce 

Mr.  David  L.  Rodgers.  Suite  200,  Seattle 
Federal  Office  Building, -909  First  Avenue. 
Seattle.  WA  98104-1000.  (206)  220-5200 
X3252 

(PR  Doc.  97-11273  Filed  4-30-07;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockot  Na  FR-418S-N-01] 

Notice  of  Funding  AvaiialMllty  (NOFA) 
for  Fiscal  Year  1997  for  ttw 
Comprehensive  Improvement 
Assistance  Program  (CIAP) 

AQBtiCY:  OfBce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTKM:  Notice  of  Fimding  Availability 
for  Fiscal  Year  (FY)  1997. 

summary:  This  notice  informs  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  (herein  referred  to  as  HAs) 
that  own  or  operate  fewer  than  250 
public  housing  units  and,  therefore,  are 
eligible  to  apply  and  compete  for  CLAP 
funds,  of  the  requirements  and 
application  deadline  date  for  FY  1997 
OAP  funding  and  the  availability  of 
CLAP  funds.  HAs  with  250  or  more 
public  housing  units  are  entitled  to 
receive  a  formula  grant  under  the 
Comprehensive  Grant  Program  (OGP) 
and  are  not  eligible  to  apply  for  OAP 
funds.  Entities  other  than  HAs  are  not 
eligible  to  apply  for  CLAP  funds. 
DATES:  The  CLAP  Application  is  due  on 
or  before  3  pm  local  time  on  June  30, 
1997  at  the  HUD  Field  OfBce  with 
jurisdiction  over  the  HA,  Attention: 
Director,  OfBce  of  Public  Housing 
(OPH),  or  Administrator.  Office  of 
Native  American  Programs  (ONAP).  The 
term  "Field  Office"  includes  both  the 
OPH  and  the  ONAP. 

FOR  FURTHER  ^FORMATION,  CONTACT: 
William  J.  Flood,  Director,  Office  of 
Capital  Improvements,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Room  4134, 
Washington.  D.Q  20410.  Telephone 
(202)  708-1640.  (This  is  not  a  toll  free 
number.) 

IHAs  may  contact  Deborah  M. 
LaLancette,  Director,  Housing 
Management  Division,  Office  of  Native 
American  Programs  (ONAP), 
Department  of  Housing  and  Urban 
Development,  1999  Broadway,  Suite 
3390.  Denver.  CO  80202.  Telephone 
(303)  675-1600.  (This  is  not  a  toll  free 
nund)er.) 

Hearing  or  speech  impaired 
individuals  may  call  HUD'S  TTY 
number  (202)  708-4595.  (This  is  not  a 
toll-&«e  nunher.) 

Paperwork  Radnctkm  Act  Stat— ent 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1905 


(44  use  3501-3520)  and  have  been 
assigned  OMB  control  number  2577- 
0044.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership. 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  the  Department  in 
recent  years  has  developisd  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

A  NOFA  related  to  housing 
revitalization  that  the  Department  has 
published  is  the  NOFA  for 
Revitalization  of  Severely  Distressed 
PubUc  Housing  (HOPE  VI).  This  NOFA 
was  published  on  April  14, 1997  (61  FR 
18242).  Other  NOFAs  related  to  housing 
revitalization  that  the  Department 
expects  to  publish  in  the  Federal 
Kegistwr  within  the  next  few  weeks 
include:  the  Lead-based  Paint  Hazard 
Reduction  NOFA;  the  Public  Housing 
Demolition  NOFA;  and  the  NOFA  for 
the  Section  8  Rental  Certificate  and 
Voucher  Programs. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accMsed  at  http:// 
wwwJiud.gov/noCBS.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 


For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

SUPPLEMENTARY  INFORMATION: 

L  Allocation  Amounts 

(a)  In  FY  1997,  $2,427,314,900  is 
available  for  the  Modernization  Program 
(CLAP  and  CGP). 

(1)  Modernization  funds  are  allocated 
between  CLAP  and  CGP  agencies  based 
on  the  relative  shares  of  backlog  needs 
(weighted  at  50%)  and  accrual  needs 
(weighted  at  50%),  as  determined  by  the 
field  inspections  conducted  for  the 
HUD-funded  ABT  study  of 
modernization  needs.  'This  allocation 
results  in  CIAP  agencies  receiving 
approximately  12.15%  or  $305,361,070 
and  CGP  agencies  receiving 
approximately  87.85%  or 
$2,121,953,830  of  the  total  funds 
available. 

(i)  Backlog  needs  are  needed  repairs 
and  replacements  of  existing  physical 
systems,  items  that  must  be  added  to 
meet  the  HUD  modernization  and 
energy  conservation  standards  and  State 
or  local/tribal  codes,  and  items  that  are 
necessary  for  the  long-term  viability  of 
a  specific  housing  development. 

(ii)  Accrual  needs  are  needs  that  arise 
over  time  and  include  needed  repairs 
and  replacements  of  existing  physical 
systems  and  items  that  must  be  added 
to  meet  the  HUD  modernization  and 
enei^gy  conservation  standards  and  State 
or  local/tribal  codes. 

(2)  The  modernization  funds  available 
to  QAP  agencies  are  allocated  between 
Public  Housing  at  approximately 
91.8505%  or  $280,475,670  and  Indian 
Housing  at  approximately  8.1495%  or 
$24,885,400.  This  allocation  also  is 
based  on  the  relative  shares  of  backlog 
needs  (weighted  at  50%)  and  accrual 
needs  (weighted  at  50%). 

(b)  Assignment  of  Funds  to  Field 
Offices  of  Public  Housing  [OPHi.  In  past 
years,  the  distribution  of  Public  Housing 
CLAP  funds  for  each  Field  OPH  has  been 
based  solely  on  the  relative  shares  of 
backlog  and  accrual  needs  for  CLAP 
PHAs.  In  order  to  obtain  a  more 
equitable  distribution  of  available  funds 
relative  to  historical  demand  within 
each  FO  jurisdiction.  Headquarters  has 
determined  that  the  FY  1997 
distribution  of  Public  Housing  CLAP 
funds  for  each  Field  OPH  will  be  based 
on  the  relative  shares  of  backlog  and 
accrual  needs  for  CLAP  PHAs  (weighted 
at  50%)  and  the  relative  demand  for 
OAP  funds,  as  evidenced  by  the  OAP 
fimds  requested  in  FY  1996  (weighted  at 
50%).  However,  to  ensure  that  the 
relative  demand  side  of  the  allocation 


formula  does  not  give  undue  weight  to 
FOs  that  were  able  to  fund  a  higher 
percentage  of  funds  requested  in  a  prior 
year,  each  Field  OPH  will  be  capped  by 
Headquarters,  before  FY  1997  fiinds  are 
assigned,  to  an  allocation  amount  which 
will  fund  no  more  than  30%  of  funds 
requested  in  FY  1996. 

(1)  The  Field  OPH  Director  shall  have 
authority  to  make  Joint  Review 
selections  and  CLAP  funding  decisions. 
However,  the  Secretary's  Representative 
is  responsible  for  scoring  the  technical 
review  factor  related  to  the  d^cee  of 
local/tribal  government  support  for  the 
proposed  modernization  (see  section 
IV(cK5)  of  this  NOFA).  The  Field  Office 
of  Fair  Housing  and  Equal  Opportunity 
(FHEO)  is  responsible  for  scoring  the 
twrhninal  review  fector  related  to 
affirmatively  furthering  feir  housing, 
which  applies  only  to  Public  Housing. 

(2)  If  additional  funds  for  Public 
Housing  QAP  become  available, 
Headqtiarters  will  allocate  the  funds  to 
each  Field  OPH  based  on  the  table 
below. 

(3)  If  a  Field  OPH  does  not  receive 
sufficient  fundable  applications  to  use 
its  allocation,  Headquarters  will 
reallocate  the  remaining  fimds  to  one  or 
more  Field  CH'Hs  that  have  the  highest 
unfunded  demand,  as  evidenced  by 
approvable  applications. 

The  following  table  shows  the 
percentage  distribution  of  CIAP  funds 
for  PHAs,  excluding  IHAs.  assigned  by 
Headquarters  to  each  Field  OPH.  The 
percentage  distributions  for  the  Texas 
State  and  Houston  Area  Offices  have 
been  further  broken  down  to  indicate 
what  percentage  of  their  distribution 
will  be  allocated  to  HAs  involved  in  the 
East  Texas  civil  rights  case  (i.e..  Ybung 
v.  Cuomo)  to  meet  the  requirements  of 
the  setdement  agreement,  which  is 
subject  to  judicial  oversight,  along  with 
other  modernization  needs. 


Office  of  Pubfic  Housing  (OPH) 


Peroeniof 

Office  o(  Pubic  Housing  (OPH) 

Pubic 

itousRig 

lunds 

New  England: 

IMassactnjsetts  State  Office  .... 

2.4560 

Connecticut  State  Office 

J107 

New  Hampshire  Stale  Office  .. 

1.5676 

Rtiode  Island  Stale  Office 

.4361 

Now  Yo(k/New  Jeraey: 

Buffalo  Area  Office 

2.0783 

New  Jersey  State  Office 

2.3160 

New  York  SWe  Office 

1.4882 

MU-Allwilic: 

Marytoid  State  Office 

.4214 

Waal  Vsginia  State  Office 

1.3061 

Pennsyivania  State  Office 

.6837 

.9155 

Virginia  State  Office ^ 

.4234 

Districi  of  Columbia  Office 

.1672 

Southeest: 

Georgia  State  Office  -.. 

AU)wna  State  Office 

South  Caroina  State  Office  ... 
North  Caroina  Slate  Office  .... 

MisBJHippi  State  Offtoe 

JadcBorwite  Area  Offto 

KnoxvMe  Area  Office 

Kentucky  State  Ofltee 

Terviessee  State  Office 

Florida  State  Office 

Illinois  Slate  Office 

CiTKinnali  Area  Office 

Cleveland  Area  Office 

Ohio  State  Offkie  ._»...>._...... 

Michigan  State  Office ............ 

Grand  Rapids  Area  OOtoe 

Indiana  Slate  Office 

Wiaconiin  State  OfRoe  ~. .~- 

Minnesota  State  OfRoe  ~....«« 

Southwest 

New  Mexico  Slate  Office 

Texas  State  Offtee 

East  Texas  HAs 

Non-East  Texas  HAs 

Houston  Area  Ofltoe 

East  Texas  HAs 

Non-East  Texas  HAs 

Arkansas  State  Office  »„.._. 

Louisiara  State  Office 

Oklahoma  Sttfe  Ofltee 

San  Antonio  Area  Office 

Great  Plains: 

kiwa  State  ONtoe 

Kansas/Missouri  Slate  Office . 

Nebraska  State  Office 

SL  Louis  Area  Ofltoe 

Rocky  IMounlain: 
Cotorado  State  Office 

Paofic/HsMwai: 
Loe  Angelea  Area  Office  ~.~~ 

Arizona  Slate  Office 

Sacramento  Area  Office ..._... 
Caifomia  State  Office 

Norttiwest/Aiaaka: 

Oregon  State  Office ».... 

Washington  State  Office  ........ 


Total 


iof 
Pubic 
Housing 
kinds 


8.2708 
5.0B15 
1.2748 
2.9244 
1.6542 
2.5183 
1.0628 
4.7477 
2.7438 
1.0793 

3.9665 
.4645 
.5422 
1.1606 
1.8521 
2J617 
1.1643 
2.5429 
3.7183 

1J046 

7.2206 

(') 

P) 

1.7024 

P) 
(*) 
2.183% 
3.9607 
2.3203 
3.1643 

2.7413 
1.0943 
1.0715 

3.1227 

.2670 

.9903 

.0806 

1.7445 

.6706 
1.2608 


the  tarhnirwl  roview  factor  related  to  the 
degree  of  local/tribal  govemmont 
support  for  the  {uropoeed  modernization 
(see  section  IV(cX5)  of  this  NOFA). 

(2)  If  additional  funds  for  Indian 
Housing  CIAP  become  available. 
Headquarters  will  allocate  the  funds  to 
each  ONAP  based  on  the  table  below. 

(3)  If  an  ONAP  does  not  receive 
sufficient  fundaUe  applications  to  tise 
its  allocation.  Headquarters  will 
reallocate  the  remaining  funds  to  one  or 
more  ONAPs  that  have  the  highest   - 
imfimded  demand,  as  evidenced  by 
apmovable  applications. 

The  followmg  table  shows  the 
percentage  distribution  of  CLAP  funds 
for  IHAs,  assigned  by  Headquarters  to 
each  ONAP: 


lOOiXXW 


^  (0.361045  or  5%  of  7.2209) 
2  (6  J588S5  or  99%  of  7.2209) 
3(0.817152  or  48%  of  1.7024) 
*  (0.885246  or  52%  of  1 .7024) 

(c)  Assignment  of  Funds  to  Offices  of 
Native  American  Programs  (ONAP). 
Headquarters  has  determined  the 
distribution  of  Indian  Housing  CLAP 
hinds  for  each  ONAP,  based  on  the 
relative  shares  of  backlog  and  accrual 
needs  for  CLAP  IHAs.  adjusted  as 
necessary.  The  fund  assignment  will 
cover  Indian  Housing  and  any  Public 
Housing  owned  and  operated  by  IHAs. 

(1)  The  ONAP  Administrator  shall 
have  authority  to  make  Joint  Review 
selections  and  CLAP  funding  decisions. 
However,  the  Secretary's  Representative 
ba  the  geographic  area  in  which  the 
IHA  is  located  is  responsible  for  scoring 


Offtoe  of  Native  America 

Percent  of 

inown 

Programs  ((jNAr) 

casHnvwoooHnos  ....„„._«»«. 

Somhem  PWns 

iwrviam  nana  .«.._..._..... — _.... 
Souffiwest  —        .     «... 

Ataika 

14J444 
17.3374 
13J174 
30.9263 
24.4868 
5.0027 

ToM _ 

100.0000 

n.  Purpoae  and  Subataative  Deaciiption 

(a)  Authority.  Section  14.  United 
States  Housing  Act  of  1937  (42  U.S.C 
14371);  Section  7(d)  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C  3535(d)).  The  OAP 
regulation.  24  CFR  part  968.  subparts  A 
and  B.  for  niAs  and  24  CFR  part  950, 
subpart  I.  for  IHAs. 

(b)  Arcigrain  Hi(g/i^/its. 

(1)  Daportmentoy  niority.  Improving 
Pidilic  and  Indian  Housing  is  one  of  the 
Department's  major  priorities. 
Accordingly,  a  review  has  been  made  of 
the  entire  Public  and  Indian  Housing 
Program.  Specifically,  the  Department  is 
very  concerned  about  several  aspects  of 
the  Modernization  Program,  as  follows: 

(i)  Design.  When  idoitifying  phyacal 
improvement  needs  to  meet  the 
modernization  standards,  HAs  are 
encouraged  to  consider  design  which 
supports  the  integration  of  public 
housii:^  into  the  broaden  commtmity. 
Althoi^  high  primity  needs,  such  as 
those  related  to  health  and  safety, 
vacant,  substandard  units,  structural  or 
system  int^rity.  and  compliance  with 
statutory,  regulatory  or  court-ordered 
deadlines,  will  receive  funding  priority. 
HAs  should  plan  their  modernization  in 
a  way  which  promotes  good  design,  but 
miiintaino  the  modest  nature  of  public  - 
housing.  The  HA  should  pay  particular 
attention  to  design,  which  is  sensitive  to 
traditional  cultural  values,  and  be 
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receptive  to  creative,  but  cost-effactive 
approaches  suggested  by  architects, 
residents,  HA  staff,  and  other  local 
entities.  Such  approaches  may 
complement  the  planning  for  basic 
rehabilitation  needs.  It  should  be  noted 
that  there  will  be  no  increase  in 
operating  subsidy  as  a  result  of  any 
modernization  activities. 

(ii)  Physical  Accessibility  and 
Visitability.  In  addition  to  the  design 
considerations  set  forth  in  paragraph 
(b)(i)  of  this  section,  HAs  must  comply 
with  accessibility  requirements  and  are 
encouraged  to  provide  units  that  are 
"visitable"  by  persons  with  mobility 
impairments.  Visitability  gets  the  person 
into  the  home,  but  does  not  require  that 
all  features  be  made  accessible 
throughout  the  home. 

(A)  Accessibility.  An  accessible  home 
means  that  the  home  is  located  on  an 
accessible  route  (36"  clear  passage)  and, 
when  designed,  constructed,  altered  or 
adapted,  can  be  approached,  entered, 
and  used  by  an  individual  with  physical 
disabilities. 

(B)  Visitability.  Visitability  restricts 
itself  to  two  areas  of  a  home;  i.e.,  at  least 
one  entrance  is  at  grade  (no-step);  and 
all  doors  inside  provide  a  32"  clear 
passage.  A  visitable  home  serves  not 
only  persons  with  disabilities,  but  also 
persons  without  disabilities.  (For 
example,  a  mother  pushing  a  stroller, 
person  delivering  large  appliances; 
person  using  a  walker,  etc.).  One 
difiierence  between  "visitability"  and 
"accessibility"  is  that  accessibility 
requires  that  all  faatuies  of  a  dwelling 
unit  be  made  accessible  for  mobility 
impaired  persons.  A  visitable  home 
provides  less  accessibility  than  an 
accessible  home.  Examples  of  actions 
that  HAs  may  take  to  support  visitability 
include: 

(1)  When  conducting  a  "needs 
assessment,"  the  HA  may  identify  25 
single  Csmily  scattered  site  homes  and 
make  those  imits  visitable. 

(2)  When  undertaking  substantial 
alterations  as  defined  in  24  CFR  8.23(a), 
the  HA  may  identify  50  units  in  an 
elderly  development  not  subject  to  the 
new  construction  requirements  of  24 
CFR  8.22  and  make  those  units  visitable. 

(3)  The  HA  may  target  the  first  floor 
of  an  existing  3-8tory  family  apartment 
complex  and  make  those  units  visitable. 

(Cj  Requirements.  In  carrying  out 
modernization  work,  HAs  are  required 
to  comply  with  the  requirements  of  24 
CFR  8.23(a)  regarding  substantial 
alterations  and  24  CFR  8.23(b)  regarding 
other  alterations,  as  well  as  with  Tide  II 
of  the  Americans  with  Ehsabilities  Act 
and  28  CFR  part  35.  Title  n  is  applicable 
to  HAs  established  under  State  law. 
Also,  the  HA  shall  comply  with  the 


requirements  of  24  CFR  8.22  and  24  CFR 
100.205  (the  Fair  Housing  Act) 
regarding  new  construction. 

Tiii)  Pmvision  of  Community  Space 
for  Welfare-to-Work  Initiatives.  HAs  are 
encouraged  to  provide  community  space 
for  Wel&re-to-Work  initiatives,  which 
include,  but  are  not  limited  to  services 
coordination/case  management, 
training,  child  care,  health  care, 
transportation,  and  economic 
development.  Where  community  space 
is  not  otherwise  available,  QAP  funds 
may  be  used  to  convert  existing 
dwelling  space,  renovate  existing 
nondwelling  space,  or  construct  or 
acquire  nondwelling  space  for  this 
purpose.  Where  QAP  funds  will  be 
used  to  provide  community  space.  HAs 
are  required  to  submit  written  evidence 
from  a  qualified  local  agency  or 
provider  that  the  agency  or  provider 
agrees  to  furnish,  equip,  operate  and 
irmintnin  the  community  space,  as  well 
as  provide  insurance  coverage.  Where 
HAs  themselves  intend  to  operate  the 
community  space,  they  must  submit 
written  evidence  of  the  continuing 
funding  sources  to  furnish,  equip, 
operate,  maintain  and  insure  the 

immunity  space. 

(iv)  Resident  Involvement  and 
Economic  Uplift.  HAs  are  required  to 
explore  and  implement  through  all 
feasible  means  the  involvement  of 
residents,  including  duly-elected 
resident  councils,  regardless  of  race, 
color,  religion,  sex.  national  origin, 
disability,  and  familial  status,  in  every 
aspect  of  the  CLAP,  fit)m  planning 
through  implementation.  HAs  shall  use 
the  provisions  of  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  to  the  maximum  faasible  extent 
HAs  are  encouraged  to  seek  ways  to 
employ  Section  3  residents  in  all 
aspects  of  the  CLAP's  operation  and  to 
develop  means  to  promote  contracting 
opportunities  for  businesses  in  Section 
3  areas.  Refer  to  24  CFR  85.36(e) 
regarding  the  provision  of  such 
opportunities. 

(v)  Elimination  of  Vacant  Units.  HAs 
are  encouraged  to  apply  for  CLAP  funds 
to  address  vacant  units  where  the  work 
does  not  involve  routine  maintenance, 
but  will  result  in  reoccupancy. 

(vi)  Expediting  the  Program.  HAs  are 
reminded  that  they  are  expected  to 
obligate  all  funds  within  two  years  and 
to  expend  all  funds  within  three  yean 
of  program  approval  (Annual 
Contributions  Contract  (AOC) 
Amendment  execution)  unless  a  longer 
implonentation  schedule  (Part  III  of  the 
OAF  Budget)  is  approved  by  the  Field 
Office  due  to  the  size  or  complexity  of 
the  program.  Failure  to  obligate  funds  in 
a  timely  "^""f  may  result  in  the 


termination  of  the  program  and 
recapture  of  the  funds. 

(2)  Relationship  to  Technical  Review 
Factors.  The  Departmental  goal  of 
improving  Public  and  Indian  Housing  is 
reflected  in  the  technical  review  factocs. 
set  forth  in  section  rV(cK5)  of  this 
NOFA,  on  which  the  Field  Office  scores 
each  HA's  CLAP  Application.  Based  on 
the  HA's  total  score,  the  Field  Office 
then  ranks  each  HA  to  determine 
selection  for  Joint  Review.  The  technical 
review  factors  emphasize  the  following 
Departmental  initiatives  to  improve 
Public  and  Indian  Housing: 

(i)  Restoration  of  vacant  units  to 
occupancy; 

(ii)  Resident  capacity-building  and 
resident  involvement  in  HA  operations, 
including  opportunities  for  resident 
management  and  homeownerehip; 

(iii)  Job  training  and  employment 
opportunities  for  residents,  including 
Step-Up  employment  and  training 
programs,  and  contracting  opportiinities 
for  Section  3  businesses; 

(iv)  Drug  elimination  initiatives; 

(v)  Partnership  with  local 
government;  and 

(vi)  Provision  of  appropriate 
replacement  housing,  as  described  in 
paragraph  (c)  below. 

(c)  Expansion  ofEliffble  Activities. 
The  FY  1997  Appropriations  Act 
continued  the  expanded  eligible 
activities  that,  with  prior  HUD  approval, 
may  be  funded  from  FY  1997  and  prior 
FY  QAP  or  COP  funds.  These  activities 
include:  new  construction  or  acquisition 
of  additional  public  housing  luiits, 
including  replacement  units  (refer  to 
Notice  PIH  96-56  (HA),  dated  July  29. 
1996);  modernization  activities  related 
to  the  public  housing  portion  of  housing 
developments  held  in  partnership  or 
cooperation  with  non-public  housing 
entities;  other  activities  related  to  public 
housing,  including  activities  eligible 
imder  the  Urban  Revitalization 
Demonstration  (HOPE  VI),  such  as 
community  services;  and  operating 
subsidy  piuposes  (not  to  exceed  10 
percent  of  the  grant  amoimt). 

in.  Application  Preparatfam  and 
Sobmisaion  by  HA. 

(a)  Plarming.  In  preparing  its  QAP 
Application,  the  HA  is  encouraged  to 
assess  all  its  physical  and  management 
improvement  needs.  Physical 
improvement  needs  should  be  reviewed 
against  the  modernization  standards  as 
set  forth  in  HUD  Handbook  7485.2.  as 
revised,  physical  accessibility 
requirements  as  set  forth  in  24  CFR  part 
8,  and  28  CFR  part  35,  and  any  cost- 
effective  energy  conservation  measures, 
identified  in  updated  mogy  audits.  The 
modernization  standards  include 


development  specific  work  to  ensure  the 
long-term  viability  of  the  developments, 
such  as  amenities  and  design  changes  to 
promote  the  integration  of  low-income 
housing  into  the  broader  community. 
See  section  n(b)(l)(i)  of  Uiis  NOFA.  In 
addition,  the  HA  is  strongly  encouraged 
to  contact  the  Field  Office  to  discuss  its 
modernization  needs  and  obtain 
information. 

(b)  Resident  Involvement  and  Local/ 
Tribal  Official  Consultation 
Requirements. 

(1)  Residents/Homebuyers.  The  QAP 
regulations  at  §§  968.215  or  950.632 
require  the  HA  to  establish  a 
Partnership  Process  to  ensure  full 
resident  participation  in  the  planning, 
implementation  and  monitSring  of  the 
modernization  program,  as  follows: 

(i)  Before  submission  of  the  QAP 
Application,  consultation  with  the 
residents,  resident  organization,  and 
resident  management  corporation 
(herein  referred  to  as  residents)  of  the 
development(s)  being  proposed  for 
modernization  regarding  its  intent  to 
submit  an  application  and  to  solicit 
resident  comments; 

(ii)  Reasonable  opportunity  for 
residents  to  present  their  views  on  the 
proposed  modernization  and 
alternatives  to  it,  and  full  and  serious 
consideration  of  resident 
recommendations; 

(iii)  Written  response  to  residents 
indicating  acceptance  or  rejection  of 
resident  recommendations,  consistent 
with  HUD  requirements  and  the  HA's 
own  determination  of  efficiency, 
economy  and  need,  with  a  copy  to  the 
Field  Office  at  Joint  Review.  If  the  Joint 
Review  is  conducted  off-site,  a  copy  is 
mailed  to  the  Field  Office; 

(iv)  After  HUD  funding  decisions, 
notification  to  residents  of  the  approval 
or  disapproval  and,  where  requested, 
provision  to  residents  of  a  copy  of  the 
HUD-approved  QAP  Budget;  and 

(v)  During  implementation,  periodic 
notification  to  residents  of  worit  status 
and  progress  and  mmrimnm  feasible 
employment  of  residents  in  the 
modernization  effort 

(2)  Local/Tribal  Officials.  Befne 
submission  of  the  CIAP  Application, 
consultation  with  appropriate  local/ 
tribal  officials  regarding  how  the 
proposed  modernization  may  be 
coordinated  with  any  local  plans  for 
neighboriiood  revitalization,  economic 
development,  driig  elimination  and 
expenditure  of  local  fimds.  such  as 
Community  Development  Block  Grant 
funds. 

(c)  Contents  of  CIAP  Application. 
Within  the  established  deadline  date, 
the  HA  shall  submit  the  QAP 
Application  to  the  Field  Office,  with  a 


copy  to  appropriate  local/tribal  officials. 
The  HA  may  obtain  the  necessary  forms 
from  the  Field  Office.  The  QAP 
Application  is  comprised  of  the 
following  documents: 

(1)  Fonn  HUD-52822.  CIAP 
Application,  in  an  original  and  two 
copies,  which  includes: 

(i)  A  genmal  description  of  HA 
development(s),  in  priority  order, 
(includung  the  current  physical 
condition,  for  each  development  for 
which  the  HA  is  requesting  funds,  or  for 
all  developments  in  the  HA's  inventory) 
and  physical  and  oianagement 
improvement  needs  to  meet  the 
Secretary's  standards  in  §  968.115  or 
§  950.610;  description  of  work  items 
required  to  correct  identified 
deficiencies,  including  accessibility 
work;  and  the  estimated  cost.  Where  the 
HA  has  not  included  some  of  its 
developments  in  the  QAP  Application, 
the  Field  Office  may  not  consider 
funding  any  non-emergency  work  at 
excluded  developments  or  subsequently 
approve  use  of  leftover  funds  at 
excluded  developments.  Therefore,  to 
provide  mAvinnim  flexibility,  the  HA 
may  wish  to  include  all  of  its 
developments  in  the  QAP  Application, 
even  though  there  are  no  known  current 
needs.  FoUowing  is  an  example  of  the 
general  description: 

Development  1-1: 50  units  of  low- 
rent;  25  years  old;  physical  needs  are: 
new  roofis;  storm  windows  and  doors; 
and  electrical  upgrading  at  estimated 
cost  of  $150,000. 

Development  1-2: 40  imits  of  low- 
rent;  20  years  old:  physical  needs  are: 
physical  accessibility  for  kitchens, 
bathrooms  and  doors  in  2  units  and 
common  laundry  room;  visitability  in  4 
grotmd  floor  units;  kitchen  floors; 
shower/bathtub  surrounds;  fencing;  and 
exterior  lighting  at  estimated  cost  of 
$130,000. 

Development  1-3: 35  units  of  Turnkey 
ni;  15  years  old;  physical  needs  are: 
physical  accessibility  in  3  units;  and 
roof  insulation  at  estimated  cost  of 
$50,000. 

Development  1-4: 20  units  of  low- 
rent;  5  years  old;  no  physical  needs;  no 
funding  requested. 

(ii)  Where  funding  is  being  requested 
for  management  improvements,  an 
identification  of  the  deficiency,  a 
description  of  the  work  required  for 
correction,  and  estimated  cost 
Examples  of  management  improvements 
include,  but  are  not  limited  to  the 
following  areas: 

(A)  The  managemmt,  financial,  and 
accounting  control  sjrstems  of  the  HA; 

(B)  The  adequacy  and  qualifications 
of  personnel  employed  by  the  HA  in  the 
management  and  operation  of  its 


developments  by  category  of 
employinent;  and 

(C)  The  adequacy  and  efficacy  of 
resident  programs  and  services,  resident 
and  development  security,  resident 
selection  and  eviction,  occupancy  and 
vacant  unit  turnaround,  rent  collection, 
routine  and  preventive  maintefnanoe, 
equal  opportunity,  and  other  HA 
policies  and  proosdures. 

(iii)  A  certification  that  the  HA  has 
met  the  requirements  for  consultation 
widi  local/tribal  officials  and  residents/ 
homebuyers  and  that  all  developments 
included  in  the  application  have  long- 
term  physical  and  social  viability, 
including  prospects  for  full  occupancy. 
If  the  HA  cannot  make  this  certification 
with  respect  to  long-term  viability,  the 
HA  shall  attach  a  narrative,  explaining 
its  viabihty  concerns. 

(2)  A  narrative  statement,  in  an 
original  and  two  copies,  addressing  each 
of  the  technical  review  fecton  in  section 
IV(c)(5)  of  this  NOFA  and,  where 
applicable,  the  bonus  points  in  section 
IV(c)(6)  of  this  NOFA.  The  affirmatively 
furthering  fair  housing  technical  review 
lactor  in  section  IV(cH5)  of  this  NOFA 
applies  only  to  Public  Housing; 
therefore,  IHAs  are  not  required  to 
address  this  factor.  In  addressing  the 
affirmatively  furthering  fair  housing 
technical  review  factor,  actions  that  the 
PHA  has  taken,  or  plans  to  take,  to 
accomplish  this  objective  may  include, 
but  are  not  limited  to  the  following: 

(i)  Actions  that  contribute  toward  the 
reduction  of  concentration  of  low- 
income-persons  who  are  protected 
imder  the  Fair  Housing  Act  Such 
actions  may  include  housing  programs/ 
activities  that  provide  information 
regarding  housing  opportunities  outside 
of  minority  concentrated  areas  within 
the  PHA's  jurisdictional  boundaries,  or 
efforts  that  encourage  landlords/ownere 
to  make  available  housing  opportunities 
outside  of  minority  concentrated  areas. 
For  example,  the  PHA  may  refer 
applicants  to  other  available  hoiising  as 
piart  of  an  established  housing 
counseling  service  or  assist  applicants 
in  getting  on  other  waiting  lists, 
(u)  Actions  that  overcome  the 
consequences  of  prior  discriminatory 
practices  or  usage  which  may  have 
tended  to  exclude  persons  of  a 
particular  race,  color  or  national  origin; 
or  that  overcome  the  effects  of  past 
discrimination  against  posons.with 
disabilities.  Such  actions  may  include 
those  actions  taken  without  any  kind  of 
legally  binding  order,  but  whidi  have 
changed  previous  discriminatory 
management,  tenant  selection  and 
assignment  or  maintenance  practices. 

[iiForm  HUD-S0071.  Certification  fm^ 
Contracts,  Grants,  loans  and 
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Cooperative  Agreements,  in  an  original 
only,  required  of  HAs  established  under 
State  law,  applying  for  grants  exceeding 
$100,000. 

(4)  SF-LLL,  Disclosure  of  Lobbying 
Activities,  in  an  original  only,  required 
of  HAs  established  under  State  law, 
only  where  any  funds,  other  than 
federally  appropriated  funds,  will  be  or 
have  been  used  to  influence  Federal 
workers,  Members  of  Congress  and  their 
8ta£F  regarding  specific  grants  or 
contracts.  The  HA  determines  if  the 
submission  of  the  SF-LIX.  form  is 
applicable. 

(5)  Fonn  HUD-2880,  Applicant/ 
Recipiatt  Update/Disclosure  Report,  in 
an  original  only,  required  of  HAs 
established  under  State  law. 

(6)  At  the  option  of  the  HA, 
photographs  or  video  cassettes  showing 
the  physical  condition  of  the 
developments. 

IV.  Application  Processing  by  Field 
Office 

(a)  Completeness  Review  (Corrections 
to  Deficient  Applications).  To  be  eligible 
for  processing,  the  CIAP  Application 
must  be  physically  received  by  the  Field 
Office  by  the  time  and  date  specified  in 
this  NOFA.  A  facsimile  application  will 
not  be  accepted.  The  Field  Office  shall 
immediately  perform  a  completeness 
review  to  determine  whether  an 
application  is  complete,  responsive  to 
the  NOFA,  and  acceptable  for  technical 
processing. 

(1)  If  either  Form  HlJD-52822,  CHAP 
Application,  or  the  narrative  statement 
on  the  technical  review  factors 
ismissing,  the  HA's  application  will  be 
considered  substantially  incomplete 
and,  therefore,  ineligible  for  further 
processing.  The  Field  Office  shall 
immediately  notify  the  HA  in  writing. 

(2)  If  Form  HUD-50071,  Certification 
for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements,  or  SF-LLL, 
Disclosure  of  Lobbying  Activities,  are 
required,  but  missing,  or  Form  HUD- 
2880,  Applicant/Recipient  Update/ 
Disclosure  Form,  is  missing,  or  there  is 
a  technical  mistake,  such  as  no 
signature  or  no  original  signature  on  a 
submitted  form  or  the  HA  failed  to 
address  all  of  the  technical  review 
factors,  the  Field  Office  shall 
immediately  notify  the  HA  in  writing  to 
submit  or  correct  the  deficiency  within 
14  calendar  days  from  the  date  of  HUD's 
written  notification.  This  is  not 
additional  time  to  substantially  revise 
the  application.  Deficiencies  which  may 
be  corrected  at  this  time  are 
inadvertently  omitted  documents,  as 
specified  in  this  subparagraph,  or 
clarifications  of  previously  submitted 
material  and  other  changes  which  are 


not  of  such  a  nature  as  to  improve  the 
competitive  position  of  the  appUcation. 

(3)  If  the  HA  fails  to  submit  or  correct 
the  items  within  the  required  time 
period,  the  HA's  application  will  be 
ineligible  for  further  processing.  The 
Field  Office  shall  immediately  notify 
the  HA  in  writing  after  this  occurs. 

(4)  The  HA  may  submit  a  CL\P 
Application  for  &nergency 
Modernization  whenever  needed.  See 
section  IV(j)  of  this  NOFA. 

(b)  Eligibility  Review.  After  the  HA's 
CIAP  Application  is  determined  to  be 
complete  and  accepted  for  review,  the 
Field  Office  eligibility  review  shall 
determine  if  the  application  is  eligible 
for  full  processing  or  processing  on  a 
reduced  scope. 

(1)  Eligibility  for  Full  Processing.  To 
be  eligible  for  full  processing: 

(i)  Each  eligible  development  for 
which  work  is  proposed  has  reached  the 
Date  of  Full  Availability  (DOFA)  and  is 
under  ACC  at  the  time  of  CIAP .. 
Application  submission;  and 

(li)  Where  funded  under  Major 
Reconstruction  of  Obsolete  Projects 
(MROP)  after  FY  1988,  the 
development/building  has  reached 
DOFA  or,  where  funded  during  FYs 
1986-1988,  all  MROP  funds  for  the 
developmentAiuilding  have  been 
expended. 

(2)  Eligibility  for  Processing  on 
Reduced  Scope.  When  the  following 
conditions  exist,  the  HA's  application 
will  be  reviewed  on  a  reduced  scope: 

(i)  Section  504  Compliance.  Where 
the  HA  has  not  completed  all  required 
structural  changes  to  meet  the  need  for    * 
accessible  units  and  nondwelling 
facilities,  as  identified  in  the  HA's 
Section  504  needs  assessment,  the  HA  is 
eligible  for  processing  only  for 
Emergency  Modernization  or  physical 
work  needed  to  meet  the  requirements 
of  section  504  of  the  Rehabilitation  Act 
of  1973. 

(ii)  Lead-Based  Paint  (LBP)  Testing 
Compliance.  Where  the  HA  has  not 
complied  with  the  statutory  requirement 
to  complete  LBP  testing  on  all  pre-1978 
family  units,  the  HA  is  eligible  for 
processing  only  for  Emeigency 
Modernization  or  work  needed  to 
complete  the  testing. 

(iii)  Fair  Housing  and  Equal 
Opportunity  (FHEO)  Compliance. 
Where  the  HA  has  not  complied  with 
FHEO  reqiiirements  as  evidenced  by  an 
enforcement  action,  fintting  or 
determination,  the  HA  is  eUgible  for 
processing  only  for  Emergency 
Modernization  or  work  needed  to 
remedy  dvil  rights  deficiencies — unless 
the  HA  is  implementing  a  volimtary 
compliance  agreement  or  settlement 
agreement  designed  to  correct  the 


area(s)  of  noncompliance.  The 
enforcement  actions,  finrfingn  or 
determinations  that  trigger  limited 
eligibility  are  described  in  paragraphs 
(A)  through  (E)  below: 

(A)  A  pending  proceeding  against  the 
HA  based  upon  a  Charge  of 
Discrimination  issued  imder  the  Fair 
Housing  Act.  A  Charge  of 
Discrimination  is  a  charge  under  section 
810(g)(2)  of  the  Fair  Housing  Act,  issued 
by  the  Department's  Assistant  Secretary 
for  FHEO  or  legally  authorized  desi^ee; 

(B)  A  pending  civil  rights  suit  against 
the  HA,  referred  by  the  Department's 
Assistant  Secretary  for  FHEO  and 
instituted  by  the  Department  of  Justice; 

(C)  Outstanding  HUD  findings  of  HA 
noncompliance  with  civil  rights  statutes 
and  executive  orders  under  24  CFR  part 
5  and  24  CFR  968.110  or  24  CFR 
950.115,  or  implementing  regulations, 
as  a  result  of  formal  administrative 
proceeding; 

(D)  A  deferral  of  the  processing  of 
applications  &t>m  the  HA  imposed  by 
HUD  under  Title  VI  of  the  CivU  Rights 
Act  of  1964  and  HUD  implementing 
regulations  (24  CFR  1.8),  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
procedures  (HUD  Handbook  8040.1),  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  HUD  implementing 

Tlations  (24  CFR  8.57);  or 
)  An  adjudication  of  a  violation 
under  any  of  the  authorities  specified  in 
24  CFR  part  5  and  24  CFR  968.110  or 
24  CFR  950.115  in  a  civil  action  filed 
against  the  HA  by  a  private  individual. 

(c)  Selection  diteria  and  Ranking 
Factors.  After  all  QAP  Applications  are 
reviewed  for  eligibility,  the  Field  Office 
shall  categorize  the  eligible  HAs  and 
their  developments  into  two  processing 
groups,  as  defined  in  subparagraph  (1) 
of  this  paragraph:  Group  1  for 
Emergency  Modernization;  and  Group  2 
for  Other  Modernization.  HA 
developments  may  be  included  in  both 
groups  and  the  same  development  may 
be  in  each  group.  However,  the  HA  is 
only  required  to  submit  one  CIAP 
Application. 

(1)  Grouping  Modernization.  Types. 

(i)  Group  1,  Emergency 
Modernization.  This  is  a  type  of 
modernization  program  for  a 
development  that  is  limited  to  physical 
work  items  of  an  emergency  nature  to 
correct  conditions  that  pose  an 
immediate  threat  to  the  health  or  safety 
of  residents  or  are  related  to  fire  safety, 
and  that  must  be  corrected  within  one 
year  of  CIAP  funding  approval.  Funding 
may  not  be  used  for  management 
improvements.  Emergency 
Modernization  includes  all  LBP  testing 
and  abatement  of  units  housing  children 
under  six  years  old  with  elevated  blood 


lead  levels  (EBLs)  and  all  LBP  testing 
and  abatement  of  HA-owned  day  care 
bcilities  used  by  children  under  six 
years  old  with  EBLs.  Group  1 
developments  are  not  subject  to  the 
technical  review  rating  and  ranking  in 
subparagraphs  (5),  (6)  and  (7)  of  this 
paragraph  and  the  long-term  viability 
and  reasonable  cost  determinations  in 
section  V(a)  of  this  NOFA. 

(ii)  Group  2.  Other  Modernization. 
This  is  a  t^e  of  modernization  program 
for  a  development  that  includes  one  or 
more  physical  work  items,  where  the 
Field  Office  determines  that  the 
physical  improvements  are  necessary 
and  sufficient  to  extend  substantially 
the  useful  life  of  the  development,  and/ 
or  one  or  more  development  specific  or 
HA-wide  management  work  items 
(including  planning  costs),  and/or  LBP 
testing,  professional  risk  assessment, 
interim  containment,  and  abatement 
Therefore,  eligibility  of  work  under 
Other  Modernization  ranges  bom  a 
single  worii  item  to  the  complete 
refaiabilitetion  of  a  development  Refer  to 
section  II(b)(l)(i)  of  this  NOFA  regarding 
modest  amenities  and  improved  design. 
Group  2  developments  are  subject  to  the 
technical  review  rating  and  ranking  in 
subparagraphs  (5).  (6)  and  (7)  of  this 
paragraph  and  the  long-term  viability 
and  reasonable  cost  determinations  in 
section  V(a)  of  this  NOFA. 

(2)  Assessment  of  HA's  Management 
Capability.  As  part  of  its  technical 
review  of  the  OAP  Application,  the 
Field  Office  shall  evaluate  the  HA's 
management  capability.  Particular 
attention  shall  be  given  to  the  adequacy 
of  the  HA's  maintenance  in  determining 
the  HA's  management  capability.  This 
assessment  shall  be  based  on  the 
compliance  aspects  of  on-site 
monitoring,  such  as  audits,  reviews  or 
surveys  which  are  currently  available 
within  the  Field  Office,  and  on 
performance  reviews,  as  follows: 

(i)  Public  Housing.  A  PHA  has 
management  capability  if  it  is  (A)  not 
designated  as  Troubled  under  24  CFR 
part  901,  Public  Housing  Management 
Assessment  Program  (PHMAP),  or  (B) 
designated  as  Troubled,  but  has  a 
reasonable  prospect  of  acquiring 
management  capability  through  QAP- 
funded  management  improvements  and 
administrative  support  A  Troubled 
PHA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  malring 
reasonable  progress  toward  meeting  the 
performance  targets  established  in  its 


memorandum  of  agreement  or 
equivalent  under  24  CFR  901.140  or  has 
obtained  alternative  oversight  of  its 
management  functions. 

(ii)  Indian  Housing.  An  IHA  has 
management  capability  if  it  is  (A)  not 
designated  as  High  Risk  under  24  CFR 
950.135  or  (B)  designated  as  High  Risk, 
but  has  a  reasonable  prospect  of 
acquiring  management  capability 
through  CIAP-funded  management 
improvements  and  administrative 
support  A  High  Risk  IHA  is  eligible  for 
Emergency  Modernization  only,  unless 
it  is  making  reasonable  progress  toward 
meeting  the  performance  targets 
esteblished  in  its  management 
improvement  plan  imder  24  CFR 
950.135  or  has  obtained  alternative 
oversight  of  its  management  functions. 

(3)  Assessment  of  HA's  Modernization 
Capability.  As  part  of  its  technical 
review  of  the  C3AP  Application,  the 
Field  Office  shall  evaluate  the  HA's 
modernization  capability,  including  the 
progress  of  previously  approved 
modernization  and  the  stetus  of  any 
outstanding  finHings  from  CLAP 
monitoring  visits,  as  follows: 

(i)  Public  Housing.  A  PHA  has 
modernization  capability  if  it  is  (A)  not 
designated  as  Modernization  Troubled 
under  24  CFR  part  901 .  PHMAP.  or  (B) 
designated  as  Modernization  Troubled, 
but  has  a  reasonable  prospect  of 
acquiring  modernization  capability 
through  CIAP-funded  management 
improvements  and  administrative 
support,  such  as  hiring  staff  or 
contracting  for  assistance.  A 
Modonization  Troubled  PHA  is  eligible 
for  Emergency  Modernization  only, 
unless  it  is  mAlrif^  reasonable  progress 
toward  meeting  the  performance  targets 
esteblished  in  its  memorandum  of 
agreement  or  equivalent  undw  24  CFR 
901.140  or  has  obtained  alternative 
oversight  of  its  modernization  functions. 
Where  a  PHA  does  not  have  a  funded 
modernization  program  in  i»ogress.  the 
Field  Office^hall  determine  whether  the 
PHA  has  a  reasonable  prospect  of 
acquiring  modernization  capability 
through  hiring  staff  or  contracting  for 
assistance. 

(ii)  Indian  Housing.  An  IHA  has 
modernization  capability  if  it  is  (A)  not 
designated  as  High  Risk  imder  24  CFR 
950.135,  or  (B)  designated  as  High  Risk, 
but  has  a  reasonable  prospect  of 
arqiiiring  modernization  capability 
through  CIAP-fiinded  management 
improvements  and  administrative 
support,  such  as  hiring  staff  w 


contracting  for  assistance.  An  IHA  that 
has  been  classified  High  Risk  with 
regard  to  modonization  is  eligible  for 
Emergency  Modernization  onfy,  unless 
it  is  making  reasonable  progress  toward 
meeting  the  performance  targets 
estebli^ed  in  its  management 
improvement  plan  under  24  CFR 
950.135(0(2)  or  has  obtained  alternative 
oversight  of  its  modernization  functions. 
Where  an  IHA  does  not  have  a  funded 
modeniiaation  program  in  progress,  die 
ONAP  shall  determine  whether  the  Q-L\ 
has  a  reasonable  prospect  of  acquiring 
modernization  capability  through  hiring 
staff  or  contracting  for  assistance.  * 

(4)  Technical  Processing.  After 
categorizing  the  eligible  HAs  and  their 
developments  into  Group  1  and  Gzoi^> 
2,  the  Field  Office  shall  forward  a  list  of 
all  HAs  in  Group  2  to  the  Secretary's 
Representetive  for  scoring  the  technical 
review  factor  related  to  local/tribal 
government  support  al  the  proposed 
modernization,  within  an  esteblished 
time  fisme;  the  Field  Office  shall 
provide  the  Secretary's  Representetive 
with  the  portion  of  each  HA's  narrative 
stetement.  included  in  the  OAP 
Application,  related  to  the  technical 
review  factor  on  local/tribal  government 
support  In  addition,  the  Field  OPH 
shall  forward  a  list  of  all  PHAs  in  Group 
2  to  the  Field  Office  of  FHEO  for  scoring 
the  technical  review  factor  related  to 
affirmatively  furthering  fair  housing, 
within  an  esteblished  time  frame;  the 
Field  OPH  shall  provide  the  Office  of 
FHEO  with  the  portion  of  each  PHA's 
narrative  stetement  included  in  the 
CLAP  Application,  related  to  the 
technical  review  factor  on  affirmatively 
furthering  fair  housing.  The  Field  CH'H 
shall  review  and  rate  each  Group  2  HA 
on  each  of  the  remaining  technical 
review  factors  in  subparagraph  (5)  of 
this  paragraph.  With  the  exception  of 
the  technical  review  factor  of  "extmt 
and  urgency  of  need,"  a  Group  2  HA  is 
rated  on  Its  overall  HA  application  and 
not  on  each  development  For  the 
tarhninal  review  fKrtor  of  ^'extent  and 
uigraicy  of  need,"  each  development  for 
w^ch  funding  is  requested  in  the  CIAP 
A|^lication  by  a  Ckoiq)  2  HA  is  scored; 
the  development  with  the  highest 
priority  needs  is  scored  the  highest 
number  of  points,  which  are  then  used 
for  the  overall  HA  score  on  that  factor. 

(5)  Technical  Review  Factors.  The 
tedmical  review  factors  for  assistance 
are: 
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Technical  review  toctors 


Extent  and  urgency  ol  need,  based  on  high  pnority  needs  (non-emergency  health  and  safety,  vacant,  substandard  units;  stnjrtural 
or  system  integrity;  or  conipliance  with  statutory,  regutetory  or  court-ordered  deadlines),  need  to  complete  previously  funded 
modernization  vwrk,  or  need  to  provide  appropriate  replacement  housing  tor  HUD-approved  demoBtion/disposition 

HA's  modernization  cafnbilrty  based  on,  for  Public  Housing,  Its  PHMAP  score  on  the  Modernization  Indtoator,  and  for  Indtan  Hous- 
ing, its  assessment  under  24  CFR  950.135  

HA's  management  capability  based  on,  for  Public  Housing,  its  overall  PHMAP  score,  and  for  Indian  Housing,  its  assessment 
under  24  CFR  960.135  

Extent  of  vacancies  based  on  the  HA-wide  vacancy  rate,  where  the  vacancies  an  not  due.to  insufficient  demand 

Degree  of  resident  involvement  in  HA  operations  based  on  FO  file  evidence 

Degree  of  HA  activity  in  coordinating/providing  resident  services  related  to  Welfare-to-Wo(1(  initiatives  in  community  faciiities  at  or 
near  HA  developrnents  based  on  FO  file  evidence.  Such  sennces  include,  but  are  not  limited  to  services  coordinationteaae  man- 
agement, training,  child  care,  health  care,  transportation,  and  economic  development 

Degree  of  HA  activity  in  resident  initiatives,  including  resident  management,  economic  development,  homeownership.  and  drug 
eliiTiination  efforts  or  other  resident  inttiatives  for  non-elderty  based  on  FO  file  evidence,  including,  for  Public  Housing,  its 
PHMAP  score  on  the  Resident  Initiativos  Indicator - 

Degree  of  non-elderty  resident  employment  through  direct  hiring  or  contracting^SubujiHiadiiig  or  job  training  initiatives  based  on 
FO  file  evidence ~ •"— 

Local/lrit>al  government  support  for  proposed  modernization,  through  eitf)er  funding  or  in^ldnd  contributions,  over  aixl  above  what 
Is  required  under  the  Cooperation  Agreement  for  munidpal  services,  such  as  police  arxJ  fire  protection  and  refuse  collection, 
within  the  last  12  months,  that  will  directly  benefit  the  Public/Indian  housing  or  the  neighbortwod  surrounding  the  Public/Indian 
housing 

Extent  of  actions  that  KIA  has  taken,  or  plans  to  take  to  Affirmatively  Further  Fair  Housing  (only  appUcable  to  P\Mic  Housing) 

Total  Maximum  Score  for  PMk  Housing 

Total  Maximum  Score  for  Indian  Housing - 


ftHaximum 
points 


40 
IS 

15 

5 
2 


2 
2 


S 
10 


100 
90 


(6)  Bonus  points.  The  Field  Office 
shall  provide  up  to  5  bonus  points  for 
any  HA  that  can  demonstrate  that  it  has. 
over  the  past  12  months,  displayed 
creative  approaches  for  providing 
"visitability"  throughout  its  housing 
inventory. 

(7)  Rating  and  Ranking.  Aiter  rating 
all  Group  2  HAs/developments  on  each 
of  the  technical  review  factors  and 
providing  any  bonus  points  as  set  forth 
in  subparagraph  (6)  of  this  paragraph, 
the  Field  C5ffice  shall  then  rank  each 
Group  2  PiA  based  on  its  total  score,  list 
Group  2  HAs  in  descending  order, 
subject  to  confirmation  of  need  and  cost 
at  Joint  Review,  and  identify  for  Joint 
Review  selection  the  highest  ranking 
applications  in  Group  2  and  other 
Group  2  HAs  with  lower  ranking 
applications,  but  with  high  priority 
needs.  High  priority  needs  are  non- 
emergency needs,  but  related  to:  health 
or  safety;  vacant,  substandard  units; 
structural  or  system  integrity;  or 
compliance  with  statutory,  regulatory  or 
court-ordered  deadlines.  All  Group  1 
applications  are  automatically  selected 
for  Joint  Review.  The  Field  Office  shall 
consult  with  Headquarters  regarding 
any  identified  FHEO  noncompliance. 

(d)  Joint  Review.  The  purpose  of  the 
Joint  Review  is  for  the  Field  Office  to 
discuss  with  the  HA  the  proposed 
modernization  program,  as  set  forth  in 
the  CIAP  Application,  review  long-term 
viability  and  cost  reasonableness 
determinations,  and  determine  the  size 
of  the  grant,  if  any.  to  be  awarded. 

(1)  The  Field  Office  shall  select  HAs. 
including  all  Group  1  HAs.  for  Joint 


Review  so  that  the  total  dollar  value  of 
all  proposed  modernization 
recommended  for  funding  exceeds  the 
Field  Office's  estimated  fimding  amount 
by  at  least  15  percent.  This  preserves  the 
Field  Office's  ability  to  adjust  cost 
estimates  and  work  items  as  a  result  of 
Joint  Review. 

(2)  The  Field  Office  shall  notify  each 
HA  whose  application  has  been  selected 
for  further  processing  as  to  whether 
Joint  Review  will  be  conducted  on-site 
or  off-site  {e.g.,  by  telephone  or  in-office 

meetine). 

(3)  Tne  HA  shall  prepare  for  Joint 
Review  by  preparing  a  draft  CLAP 
Budget  and  reviewing  the  other  items  to 
be  covered  during  Joint  Review,  as 
prescribed  by  HUD.  such  as  the  need  for 
professional  services,  method  of 
accomplishment  of  physical  work 
(contract  or  force  accoimt  labor).  HA 
compliance  with  various  Federal 
statutes  and  regulations,  etc.  If 
conducted  on-site.  Joint  Review  will 
include  an  inspection  of  the  proposed 
physical  work. 

(a)  The  Field  Office  shall  advise  in 
%vriting  each  HA  not  selected  for  Joint 
Review  of  the  reasons  for  non-selection. 

(e)  Funding  Decisions.  After  all  Joint 
Reviews  are  completed,  the  Field  Office 
shall  adjust  the  HAs,  developments,  and 
work  items  to  be  funded  and  the 
amounts  to  be  awarded,  on  the  basis  of 
information  obtained  from  Joint 
Reviews,  FHEO  review,  and 
environmental  reviews  (refer  to 
paragraph  (h)  of  this  section)  and  make 
the  funding  decisions.  Such  adjustments 
are  necessary  where  the  Field  Office 


determines  that  actual  Group  1 
emergencies  and  Group  2  high  priority 
needs,  HA  priorities,  or  cost  estimates 
vary  from  the  HA's  application.  Such 
adjustments  may  preclude  the  Field 
Office  from  funding  aU  of  the 
applications  selected  for  Joint  Review  in 
order  to  accommodate  the  funding  of 
high  priority  needs.  However,  where  the 
information  obtained  from  Joint 
Reviews,  FHEO  review,  and 
environmental  reviews  confirms  the 
information  used  to  establish  the 
rankings  before  Joint  Review,  the  Field 
Office  shall  make  funding  decisions  in 
accordance  with  its  rankings.  Even  if  the 
information  obtained  from  Joint 
Reviews,  FHEO  review,  and 
environmental  reviews  does  not  confirm 
the  information  used  to  establish  the 
rankings  before  Joint  Review,  only  the 
funding  awarded  will  be  adjusted 
accordingly;  the  scores  will  not  be 
affected.  An  HA  will  not  be  selected  for 
Joint  Review  if  there  is  a  duplication  of 
funding  (refer  to  section  V(c)  of  this 
NOFA).  After  Congressional 
notifications,  the  Field  Office  shall 
notify  the  HAs  of  their  funding 
approval,  subject  to  submission  of  the 
OAP  Budget,  including  an 
implementation  schedule,  and  other 
required  documents. 

(f)  HA  Submission  of  Additional 
Documents 

After  Field  Office  funding  decisions, 
the  HA  shall  submit  the  following 
documents  within  the  time  frame 
prescribed  by  the  Field  Office: 

(1)  Form  HUD-52825,  OAP  Budget/ 
Progress  Report,  which  includes  the 


implementation  schedule(s),  in  an 
original  and  two  copies. 

(2)  Fonn  HUD-50070.  Certification  for 
a  Drugj-Free  Workplace,  in  an  original 
only. 

(3)  Form  HUD-52820,  HA  Board 
Resolution  Approving  OAP  Budget,  in 
an  original  only. 

(g)  ACC  Amendment 

After  HUD  approval  of  the  OAP 
Budget,  the  Field  Office  and  the  HA 
shall  enter  into  an  ACC  amendment  in 
order  for  the  HA  to  draw  down 
modernization  fimds.  The  ACC 
amendment  shall  require  low-income 
use  of  the  housing  for  not  less  than  20 
years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  The  HA 
Executive  Director,  where  authorized  by 
the  Board  of  Commissioners  and 
permitted  by  State/tribal  law,  may  sign 
the  ACC  amendment  on  behalf  of  the 
HA.  HUD  has  the  authority  to  condition 
an  ACC  amendment  (e.g.,  to  require  an 
HA  to  hire  a  modernization  coordinator 
or  contract  administrator  to  administer 
its  modernization  program). 

(h)  Environmental  review 

Under  .24  CFR  part  58.  the  responsible 
entity,  as  defined  in  §  58.2(a)(7),  most 
assume  the  enviromnental 
responsibilities  for  projects  being 
funded  under  the  OAF.  If  the  HA 
objects  to  the  responsible  entity 
conducting  the  environmental  review, 
on  the  basis  of  performance,  timing  or 
compatibility  of  objectives,  the  Field 
OFH  Director/ONAP  Administrator  will 
review  the  bets  to  determine  who  will 
perform  the  environmental  review.  At 
any  time,  the  Field  OPH  Director/ONAP 
Administrator  may  reject  the  use  of  a 
responsible  entity  to  conduct  the 
environmental  review  in  a  particular 
case  on  the  basis  of  performance,  timing 
or  compatibility  of  objectives,  or  in 
accordance  with  §  58.77(d)(1).  If  a 
responsible  entity  objects  to  performing 
an  environmental  review,  or  if  the  Field 
OPH  Director/ONAP  Administrator 
determines  that  the  responsible  entity 
should  not  perform  the  environmental 
review,  the  Field  OPH  Director/ONAP 
Administrator  may  designate  another 
responsible  entity  to  conduct  the  review 
or  may  itself  conduct  the  mvironmental 
review  in  accordance  with  the 
provisions  of  24  CFR  part  50.  After 
selection  by  the  Field  Office  for  Joint 
Review,  the  HA  shall  provide  any 
doomientation  to  the  responsible  entity 
(or  Field  Office,  where  applicable)  that 
is  needed  to  perfioim  the  environmental 
review. 

(1)  Where  the  environmental  review  is 
completed  before  Field  Office  approval 
of  the  OAP  budget  and  the  HA  has 


submitted  its  request  for  release  of  funds 
(RROF).  the  budget  approval  letter  shaU 
state  any  conditions,  modifications, 
IHohibitions,  etc.  as  a  result  of  the 
environmental  review. 

(2)  Where  the  environmental  review  is 
not  completed  and/or  the  HA  has  not 
submitted  the  RROF  before  Field  Office 
approval  of  the  C3AP  budget,  the  budget 
approval  letter  shall  instruct  the  HA  to 
refrain  from  imdertaking,  or  obligating 
or  expraiding  funds  on,  physical 
activities  or  other  choice-limiting 
actions,  imtil  the  Field  PH  Director/ 
ONAP  Administrator  approves  the  HA's 
RRCH'  and  the  related  ootification  of  the 
responsible  entity  (or  the  Field  Office 
has  completed  the  environmental 
review).  The  budget  approval  letter  also 
shall  advise  the  HA  ihat  the  approved 
budget  may  be  modified  on  the  basis  of 
the  results  of  the  environmental  review. 

(i)  Declaration  of  Trust 

Where  the  Field  Office  determines 
that  a  Declaration  of  Trust  is  not  in 
place  or  is  not  current,  the  HA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust,  as  provided  under  the  ACC,  to 
protect  the  rights  and  interests  of  HUD 
throughout  ths  20-year  period  during 
which  the  HA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act.  and  HUD  regulations  and 
requirements.  HUD  has  determined  that 
its  interest  in  Mutual  Help  units  is 
sufficiently  protected  wdthout  the 
further  requirement  of  a  Declaration  of 
Trust;  therefore,  a  Declaration  of  Trust 
is  not  required  for  Mutual  Help  units. 

(j)  "Fast  Tracking"  Emergency 
Applications.  Emergency  applications 
do  not  have  to  be  processed  within  the 
normal  processing  time  allowed  for 
other  applications.  Where  an  immediate 
hazard  must  be  addressed,  HA 
emergency  applications  may  be 
submitted  and  processed  at  any  time 
daring  the  year  when  funds  are 
available.  The  Field  Office  shall  "bst 
track"  the  processing  of  these 
emergency  applications  so  that  fund 
reservation  may  occur  as  soon  as 
possible.  An  emergency  application  is 
comprised  of  the  following  documents: 

(1)  Fonn  HUD-52e25.  OAP  Budget/ 
Progress  Report,  which  includes  the 
implementetion  schedule(s).  in  an 
original  and  two  copies. 

(2)  Form  HUD-52820.  HA  Board 
Resolution  Approving  QAP  Budget,  in 
an  (niginal  only. 

(3)  Fonn  HUD-50070.  Certification  far 
a  Drug-Free  Workplace,  in  an  original 
only. 

(4)  Fonn  HUD-50071.  Certification  for 
Contracts,  Grants,  Lo(ms  and 
Cooperative  Agreements,  in  an  original 
only. 


(5)  SF-LLL.  Disclosure  of  Lobbying 
Activities,  in  an  original  only,  where 
determined  by  the  HA  to  be  applicable. 

(6)  Fonn  HUD-2880.  Applicant/ 
Recipient  Update/Disclosure  Report,  in 
an  original  only. 

(7)  At  the  option  of  the  HA, 
photogi^hs  or  video  cassettes  showing 
the  ph]rsical  condition  of  the 
developments. 

V.  Otber  Piugiam  ItHina 

(a)  Long-Term  Viability  and 
Reasonable  Cost.  On  Form  HUD-52822, 
OAP  Application,  the  HA  certifies 
whether  the  developments  proposed  for 
modernization  have  long-term  phjrsical 
and  social  viability,  including  prospects 
for  fiill  occupancy.  During  Joint  Review, 
the  Field  Office  will  review  >vith  the  HA 
the  determination  of  reasonable  cost  for 
the  proposed  modernization  to  ensure 
that  unfunded  hard  costs  do  not  exceed  ' 
90  percent  of  the  computed  total 
development  cost  (TE)C)  for  a  new 
development  with  the  same  structure 
type  and  number  and  size  of  units  in  the 
market  area.  The  Field  Office  shall  make 
a  final  viability  determination.  Where 
the  estimated  per  unit  unfunded  hard 
cost  is  equal  to  or  less  than  the  per  unit 
TDC  for  the  smallest  bedroom  size  at  the 
development,  no  further  computetion  of 
the  TDC  limit  is  required. 

(1)  If  the  Field  Office  determines  that 
completion  of  the  improvements  and 
replacements  will  not  reasonably  enstire 
the  long-term  physical  and  social 
viability  of  the  development  at  a 
reasonable  cost,  the  Field  Office  shall 
only  approve  Emergency  Modernization 
or  ncm-emagency  funding  for  essential 
non-routine  maintenance  needed  to 
keep  the  property  habitable  until  the 
demolition  or  disposition  application  is 
approved  and  residents  are  relocated. 

(2)  Where  the  Field  Office  wishes  to 
fiind  a  development  with  hard  costs 
exceeding  90  percent  of  computed  TDC. 
the  Field  Office  shall  submit  written 
justification  to  Headquarters  for  final 
decision.  Such  jtisti&ation  shall 
include: 

(i)  Any  special  or  unusual  conditions 
have  been  adequately  explained,  all 
work  has  been  justified  as  necessary  to 
meet  the  modernization  and  energy 
conservation  standards,  including 
development  specific  woric  necessary  to 
provide  a  modest,  non-luxury 
development;  and 

(ii)  Reasonable  cost  estimates  have 
been  provided,  and  every  effort  has  been 
made  to  reduce  costs;  and 

(iii)  Rehabilitetion  of  the  existing 
development  is  more  cost-effective  in 
the  long-term  than  constrruition  or 
acquisition  of  replacement  housing;  at 


23936 


Federal  Renater  /  Vol.  62.  No.  84  /  Thursdav.  May  1.  1997  /  Notices 


Federal  Register  /  VoL  62,  No.  84  /  'Hivirsday,  May  1,  1997  /  Notices 


23837 


23936 


Federal  Register  /  Vol.  62.  No.  84  /  Thursday.  May  1,  1997  /  Noticeg 


^mmmt 


Federal  Regiiter  /  VoL  62,  No.  84  /  Thursday.  May  1,  1997  /  Notices 


23837 


(iv)  There  are  no  practical  alternatives 
for  replacement  housing. 

(b)  Use  of  Dwelling  Units  for 
Economic  Self-Sufficiency  Services  and/ 
or  Drug  Elimination  Activities.  OAF 
funds  may  be  used  to  convert  dwelling 
units  for  purposes  related  to  economic 
self-sufficiency  services  and/or  drug 
elimination  activities.  Regarding  the 
eligibility  for  funding  under  the 
Performance  Pimding  System  of 
dwelling  units  used  for  these  purposes, 
refer  to  §  990.108(b)(2)  or 

§  950.720(b)(2). 

(c)  Duplication  of  Funding.  The  HA 
shall  not  receive  duplicate  funding  for 
the  same  work  item  or  activity  imdw 
any  circumstance  and  shall  establish 
controls  to  assure  that  an  activity, 
program,  or  project  that  is  funded  under 
any  other  HUD  program  shall  not  be 
funded  by  OAP. 

VL  ApplicatioB  Deadline  Date  and 
Smninary  of  FY  1997  OAP  Prorwing 
Stapa 

The  deadline  date  for  submission  of 
the  FY  1997  OAP  Application  is  (insert 
60  calendar  days  after  date  of 
publication).  Dates  for  other  processing 
steps  will  be  established  by  each  Field 
Office  to  reflect  local  workload  issues. 

Somnury  of  ProceMing  Step* 

1.  HA  submits  CLAP  Application. 

2.  Field  Office  conducts  completeness 
review  and  requests  corrections  to 
deficient  applications  or  notifies  HAs  of 
ineligible  applications. 

3.  HA  submits  corrections  to  deficient 
applications  within  14  calendar  days  of 
notification  from  Field  Office. 

4.  Field  Office  conducts  eligibility 
review  and  technical  review  (rating  and 
ranking)  and  makes  Joint  Review 
selections. 

5.  Field  Office  completes  Joint 
Reviews  and  FHEO  review;  Field  Office 
or  responsible  entity  completes 
environmental  reviews. 

6.  Field  Office  makes  funding 
decisions  and  forwards  Congressional 
notifications  to  Headquarters. 

7.  Congressional  notification  is 
completed  and  Field  Office  notifies  HA 
of  funding  decisions. 

8.  HA  submits  additional  documents 
as  required  in  section  IV(f)  of  this 
NOFA. 

9.  Field  Office  completes  fimd 
reservations  and  forwards  ACC 
amendment  to  HA  for  signature  and 
return. 

10.  Field  Office  executes  ACC 
amendment  and  HA  begins 
implementation. 

Vn.  Other  Matten 

(a)  Environmental  Impact.  A  Finding 
of  No  Significant  Impact  with  respect  to 


the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  USC  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  pm 
weekdays  at  the  Office  of  the  Rules 
Docket  Clerk.  451  Seventh  Street,  SW, 
Room  10276.  Washington,  DC  20410. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  has  determined  that 
the  policies  and  procedures  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
NOFA  is  not  subject  to  review  under  the 
Order. 

(c)  Impact  on  the  Family.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606.  The  Family,  has 
determined  that  this  NOFA  does  not 
have  the  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  {ainily 
concerns. 

Accountability  in  the  Provision  of  HUD 
Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  USC  3545)  (HUD 
Reform  Act)  and  the  final  rule  codified 
at  24  CFR  part  4,  subpart  A,  published 
on  April  1, 1996  (61  FR  1448).  contain 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992.  HUD  published,  at  57  FR  1942.  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
documentaticHi.  public  access,  and 
disdosiue  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

Z7ocumentatio/i  and  public  access 
requirements.  HUD  wiU  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 


beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Matwial  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  USC  552) 
and  HUD's  implementing  regulations  at 
24  CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

Disclosures.  HUD  Mrill  make  availri>le 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  USC  552)  and  HUD's 
implementing  r^ulations  at  24  CFR  part 
15. 

(e)  Prohibition  Against  Advance 
Information  on  Funding  Decisions. 
HUD's  regulation  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
codified  as  24  CFR  part  4.  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  cm  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  (202)  708- 
3815.  (This  is  not  a  toll-free  number.)    . 
For  HUD  employees  who  have  specific 
program  questions,  the  employee  should 
contact  this  appropriate  Field  Office 
Counsel,  or  Headquarters  counsel  for 
the  program  to  whif^  the  question 
pertains. 

(f)  Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  Section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  USC  1352)  and  tiie  HUD 
implementing  regulations  at  24  CFR  part 
87.  These  au&orities  prohibit  recipients 
of  federal  contracts,  grants  or  loans  from 
using  appropriated  fiinds  for  lobbying 


the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection 
with  a  specific  contract,  grant  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

IHAs  established  by  an  Indian  tribe  as 
a  result  of  the  exercise  of  the  tribe's 


sovereign  power  are  excluded  bom 
coverage  of  the  Byrd  Amendment,  but 
DiAs  established  under  State  law  are 
not  excluded  from  the  statute's 
coverage. 

If  the  amount  applied  for  is  greater 
than  $100,000.  the  certification  is 
required  at  the  time  application  for 
funds  is  made  that  federally 
appropriated  funds  are  not  being  or 
have  not  been  used  in  violation  of  the 
Byrd  Amendment.  If  the  amount 
applied  for  is  greater  than  $100,000  and 
the  HA  has  made  or  has  agreed  to  make 
any  payment  using  nonappropriated 
funds  for  lobbying  activity,  as  described 


in  24  CFR  part  87  (Byrd  Amendment), 
the  subi&ission  also  must  include  the 
SF-LLL.  Disclosure  of  Lobbying 
Activities.  The  HA  determines  if  the 
submission  of  the  SF-LLL  is  applicable. 

Vm.  Catalog  of  Federal  Domestic 
Aasistanoe  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  14.852. 
Dated:  April  23, 1997. 

Acting  Assistant  Secretaiyfbr  Public  and 
Indian  Housing. 

[FR  Doc.  97-11272  Filed  4-30-97;  8:45  am] 
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REMINDERS 

The  items  in  this  Ksi  were 
editoriaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  MAY  1.  1997 

AGMCULTURE 
DEPARTMENT 
AgrtcuNural  Mwtoting 


Egg.  poultry  and  rabM 
products;  inspection  and 
gradmg;  published  4-14-97 

AGRICULTURE 
DEPARTMENT 


Gertetically  engineered 
organisms  and  products; 
requrements  and 
procedures  simplification 
Withdmvn;  published  5-1-97 

COMMERCE  DEPARTMENT 


Fahery  conservation  and 
management: 
Fahery  negotiation  panels; 

establishment  and 

operation  procedures; 

published  5-1-97 
Northeastern  United  States 

fisheries — 

Norttieest  muNispecies; 
published  4-1-97 

BiVIRONMCNTAL 
PROTECTION  AGB4CY 

Superfcmd  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  published  4-1- 
97 

FEDERAL 


Common  carrier  services: 
Other  biMng  and  collecting 
enperwes;  local  exchange 
carriers  separations 
procedures;  published  4-1- 
97 

POiMON  BENEFIT 
GUARANTY  CORPORATION 

jingle  employoi  plans: 
Alocalion  of  assets— 
Interest  assumptions  tor 
valuing  twnoMs; 
publitfied  4-15-97 

SOCIAL  SECURITY 
ADMMKTRATXM 

Social  security  beneitK 


Cycling  paynents;  addMonal 
days  throughout  month  on 
wtiich  benefits  will  be 
paid;  published  2-11-97 

TRANSPORTATION 
DEPARTMENT 


Admintotralion 

Air  traffic  operating  and  flight 
rules,  etc: 

Grand  Canyon  Natioral 
Park.  CO;  special  flight 
rules  in  vicinity  (SPAR 
No.  50-2);  published  2-26- 
97 
Grand  Canyon  National 
Park,  CO;  special  flight 
rules  in  vkanity  (SFAR 
No.  50-2>— 
Correction;  published  3- 

13-97 
Noise  limitations; 

published  12-31-96 
Noise  limitations; 
correction;  published  3- 
13-97 

TRANSPORTATION 
DEPARTMENT 


AdministratkMi 

Engineering  and  traffic 
operations: 
Design  standards  tor 
highways— 

Geom^hc  design  policy; 
numerical  values  to 
metric  conversion; 
published  4-1-97 

TRANSPORTATION 

DEPARTMENT 

NBDwnai  ragmmy  iranic 

SaMy  Admlntatration  « 

Motor  vehicle  safety 
starxlards: 
Lamps,  reflective  devices. 

and  associated 

equipment — 

Headtamps;  visual/optical 
aiming;  published  3-10- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Work-study  services 
performance;  debt  redudkm; 
published  4-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
D9ARTMENT 


Honey  research,  promotton, 
and  consumer  Inlormainn 
order;  comments  due  by  5- 
6-97;  published  3-7-97 
IMk  marketing  orders: 
Eastern  Colorado; 
comments  due  by  5-8-97: 
published  4-8-97 


AGRICULTURE 
DEPARTMBCT 
Animal  and  Plant  Health 
InapecUon  Servloa 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
BruceUosis  in  cattle  and 
bison — 

State  and  area 
dassifcatkxn; 
comments  due  t»y  5-5- 
97;  published  3-6-97 
Plant-related  quarantine, 
domestk:: 

Asian  tonghomed  beetle; 
comments  due  t>y  5-6-97; 
published  3-7-97 

AGRICULTURE 
DEPARTMBfT 
Federal  Crop  bwuranoa 
Corpoiallon 

Crop  insurarwe  regulatk>ns: 
Popcorn;  comments  due  by 
5-9-97;  published  4-9-97 

AGRICULTURE 
DEPARTMENT 

Rural 


Grants: 
Rural  venture  capital 
demonstiatkxi  program; 
comments  due  by  5-9-97; 
published  4-9-97 

AGRICULTURE 

D^ARTMBfT 

Rural  Telaphona  Bank 

Loan  policies: 
Telecommunications  loan 
program;  policies,  types, 
and  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 

AGRICULTURE 
DEPARTMENT 
Rural  UtNWaa  Sarvioa 

Telephone  toans: 
Telecommunications  toan 
program;  policies,  types, 
and  raquirBments; 
comments  due  t>y  5-6-97; 
published  3-7-97 

COMMERCE  DEPARTMENT 


Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecofwmic 
Zone- 
Aleutian  Islands  shortraker 
and  rouglteye  roddish; 
comments  due  by  5-6- 
97;  publiahed  4-25-97 
Pacific  cod;  conwwertts 
due  by  5-5-97; 
published  4-18-97 
Magnueon  Ad  provisiorw 
and  Noilheaslem  United 


Experimental  fishing 
"permit  applicatk>ns; 
comments  due  by  5-^ 
97;  published  4-24-97 
Northeastern  United  Stales 
fisheries- 
Summer  flouiKler,  etc.; 
comments  due  by  5-8- 
97;  published  4-8-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Ocean  salmon  off  coasts 
of  Washington.  Oregon, 
arvl  California; 
oonunents  due  t>y  5-9- 
97;  publiahed  4-24-97 
Pacific  Coast  groundfish; 
comments  due  by  5-5- 
97;  published  3-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Bankruptcy: 
Chcago  Board  of  Trade— 
LoTKlon  lntematk>nal 
Firtaiwial  Futures  arxl 
Options  Exchange  Trading 
Link;  distritxitxxi  of 
customer  property  related 
to  trading;  commerrts  due 
by  5-7-97;  published  4-22- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulatkMis: 
Earned  vahie  management 
systems;  coiTMnents  due 
by  5-fr«7;  published  3-5- 
97 

BIERGY  DEPARTMENT 

Enaroy  Enldancy  and 
RertawaMe  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Certificatnn  requirements 
and  test  prooeduree— 
Phjmbing  products  and 
resklential  appliances; 
comments  due  by  5-6- 
97;  published  2-20-97 
Refrigerators  and 
refrigerator-freezers. 
extemaHy  vented;  test 
procedures;  comments 
due  by  5-8-97;  published 
4-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Locomotives  and  k)oomotive 
engines;  emission 
staixtards;  hearing; 
comments  due  by  5^B-97; 
pubfished  4-16-97 
Air  quality  Implementation 
plans:  approval  and 
promulgafion:  varkMJS 


Minnesota;  comments  due 
by  5-9-97;  published  4-9- 
97 
New  Hampshire;  comments 
due  by  5-9-97;  published 
4-9-97 
Utah;  comments  due  by  5- 

9-97;  published  4-9-97 
Vermont;  comments  due  t>y 
5-9-97;  published  4-9-97 
Clean  Air  Act: 
Federal  operating  permits 
program;  Indian  country 
policy;  comments  due  by 
5-5-97;  published  3-21-97 
State  operating  permits 
programs- 
Arizona;  comments  due 
by  5-5-97;  published  4- 
4-97 
Hazardous  waste: 
Characteristk:  metal  wastes; 
treatment  standards 
(Phase  IV);  data 
availability;  comments  due 
by  5-8-97;  published  4-8- 
97 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Emptoyment  discriminatkm: 
Age  Discrimination  in 
Emptoyment  Act — 
Rights  and  claims 
waivers;  comments  due 
by  5-9-97;  published  3- 
10-97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  servnes: 
Satellite  communicatkxia— 
Fixed-satellite,  fixed. 
mot)ile,  and  government 
operafiorts;  spectrum 
aitocatkxi;  comments 
due  by  5-5-97; 
published  4-4-97 
Radn  sendees,  special: 
Amateur  servwes— 
Spread  spectrum 
commurac^kxi 
technotogies;  greater 
use;  comments  due  by 
5-5-97;  published  3-19- 
97 
Radn  statmns;  table  of 
assignments: 

Indiana;  comments  due  by 
5-5-97;  published  3-21-97 
Texas;  comments  due  by  5- 

5-97;  published  3-25-97 
Wisconsin;  comments  due 
by  5-6-97;  published  3-21- 
97 
FEDERAL  HOUSMG 
FINANCE  BOARD 
Federal  home  toan  t>ank 
system: 


Housing  finance  and 
community  investment; 
misston  achievement; 
comments  due  by  5-9-97; 
published  4-9-97 

FEDERAL  TRADE 


Trade  regulabon  rules: 
Home  entertainment 
products;  power  output 
daims  for  amplifiers; 
comments  due  by  5-7-97; 
published  4-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adinlnislralion 

Chlorofluorocartxxi  propellants 
in  self-pressurized 
containers;  current  usage 
determined  to  be  no  tonger 
essential;  comments  due  by 
5-5-97;  published  3^-97 
Human  drugs: 
Current  good  manufacturing 
practKe— 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  5-7-97; 
published  2-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Indirect  cost  appeals;  informal 
grant  appeals  procedure; 
CFR  part  removed; 
comments  due  by  5-5^7; 
published  3-5^7 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

PubUc  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8>— 
Leasing  to  relatives; 
restrictions;  comments 
due  by  5-9-97; 
published  3-10-97 
INTERIOR  DEPARTMBfT 
Land  Management  Bureau 
Federal  regulatory  review: 
Coal  management; 
comments  due  by  5-9-97; 
published  4-9-97 
Delegation  of  authority, 
cooperative  agreements 
and  contracts  for  oil  and 
gas  inspecttons; 
comments  due  t>y  5-9-97; 
published  4-9-97 

INTERIOR  DEPARTMENT 
Fish  and  WHdMa  Sarvioa 
Endangered  and  threatened 

species: 

Desert  bighom  sheep; 
Peninsular  Ranges 


population;  comments  due 
by  5-7-97;  published  4-7- 
97 
Endstfigered  Species 
Convention: 

Appendices  and 
amendments;  comments 
due  by  5-9-97;  published 
4-17-97 

INTERIOR  DEPARTMENT 


Sarvica 
Royalty  management 
Reporting  and  paying 

royalties  on  gas  standards 

and  gas  analysis  report; 

comments  due  by  5-5^7; 

published  4-4-97 

INTERIOR  DEPARTMENT 
Surface  Mhiing  RedamMion 
and  Enforcamant  Offica 

Permanent  program  and 
abandorted  mine  land 
reclamation  plan 
sutxnissions: 

Montana;  comments  due  by 
5-7-97;  published  4-7-97 

JUSTICE  DEPARTMBIT 


Nonimmigrant  classes: 
Nurses  (H-1A  category); 
extension  of  auttwrized 
period  of  stay  in  U.S.; 
processing  procedures; 
comments  due  by  5-6-97; 
published  3-7-97 

JUSTICE  DEPARTMENT 
Priaons  Bureau 

General  martagement  policy: 
Searctwig  and  detaining  or 
arresting  persons  other 
than  inmates;  comments 
due  by  5-5-97;  published 
3-5-97 
Inmate  control,  custody,  care, 
etc.: 

Progress  reports;  triennial 
preparatnn;  comments 
due  by  5-6-97;  puUishad 
3-5-97 

NUCLEAR  REGULATORY 


Plants  and  materials;  physical 

protection: 

Nudear  power  plant  security 
requirements;  dototkxi  of 
certain  requrements 
associated  wrilh  internal 
ttwaat;  comments  due  by 
5-6-97;  pubfished  2-20^7 


Employment: 
Reduction  in  loroo 


Initial  reliremeni  eligi)ility 
estat)lishnr)ent  and 
health  t>enefits 
continuance;  annual 
leave  use;  comments 
due  by  5-9-97; 
published  3-1097 

POSTAL  SBtVICE 

International  Mail  Manual: 
Gtobal  package  link  (GPU 


Implementation;  comments 
due  by  5-9-97; 
published  4-947 

TRANSPORTATION 
DEPARTMBfT 

Coast  Guard 

Drawbrklge  operatnns: 

Louisiana;  comments  due  t>y 
&«-87;  pubfished  4-4-97 

Ports  and  watenways  safely: 

Port  Everglades,  FL;  safety 
zone;  commerrts  due  by 
5-6-97;  pubfished  3-7-97 

Regattas  and  marine  parades: 

Fbft  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-7-97;  pubfished 
4-7-97 

TRANSPORTATION 
DEPARTMBfT 

Economic  regulattons: 

Irrtematmnal  passenger 
tariff-filirtg  requirements; 
axemptton;  comments  due 
by  5-9-97;  pubfished  3-10- 
97 

TRANSPORTATION 
DEPARTMBfT 


Admhriatratton 

Ainvorttwiess  directives: 

Airbus;  comments  due  tiy  5- 
5-97;  pubfished  3-26-97 

Airbus  Industrie;  comments 
due  by  5-6-97;  pubfished 
3-26-97 

Boeing;  commerrts  due  tif 
S5-97;  pubfished  3-4-97 

Domier  comments  due  by 
5-5-97;  pubfished  3-26-97 

Gulfstfeam  American 
(Frakes  Aviainn); 
comments  due  by  5-6-97; 
published  3-26-97 

Lockheed;  commerrts  due 
by  fr«97;  pubfished  »26- 
97 

Pilatus  BrittarvNorman  Lkl; 
commerrts  due  t>y  5-5-97; 
pubfished  3^47 


Mhiois;  commerrts  due  by  5- 
»97;  pubfished  4-8-97 

Irxfiana;  commerrts  due  by 
&S^7:  pubfished  4-3-97 
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UST  OF  PUBLIC  LAVVS 

This  is  a  continuing  list  of 
public  t>ills  from  ttie  current 
session  of  Congress  wtiich 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
Witt)  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  WpM 
www.nafa.gov/nara/(edreg/ 
fedreg.htnil. 

The  text  of  laws  Is  not 
published  in  the  Federal 
nagliler  but  may  be  ordered 
in  "sHp  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  will  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
available. 

KR.  7K/P.L.  106-10 

To  designate  the  J.  Phil 
Campbel.  Senior.  Neural 
Resource  Conservation 
Center.  (Apr.  24.  1997;  111 
StaL  21) 

KR.  122S/P.L  106-11 
To  make  a  technical 
correction  to  title  28.  United 
Stales  Code,  relating  to 
jurisdiciion  for  lawsuits  against 
terrorist  states.  (Apr.  25.  1997; 
111  Stat.  22) 
LaK  LM  April  IS.  1*97 


FEDERAL  tEG^TCR  WOUCSHOP 

THE  FEI1E31AL  REGISTER:  WHAT  TT  IS  AND 

HOW  TO  USE  rr 

FOK:        Any  pafson  who  um5  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (apiHtudmately  3  luxiis)  to  present: 

1.  Tlw  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHT:       To  provide  the  public  with  access  to  inforaution  necessary  to 

research  Federal  agency  regulations  which  directly  afbct  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WTHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

May  13.  1997  at  9:00  am 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


Long  Beach,  CA 
WHEN:  May  20,  1997  at  9K)0  am  to  12:00  noon 

WHERE:  Glenn  M  Andoson  Federal  Building 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach,  CA  90802 

San  Francisco,  CA 
WHEN:  May  21,  1997  at  9:00  am  to  12KW  noon 

WHERE:  FhUlip  Burton  Federal  Building  and 

Courthouse 

450  Qolden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

WHEN:  May  23,  1997  at  9KX)  am  to  12M)  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue  - 

Executive  Dining  Room  (Inside  Cafisteria) 

Anchorage,  AK  99513 

For  Long  Beach,  San  Francisco,  and 

Anchorage  wrorkshops  please  odl  Federal 

Information  Center 

1-800-688-9889  X  0 


RESERVATIONS: 


Vxlaral    B< 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— MAY  1997 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effiactive  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  Mis  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  OF  FR 

PUeUCATKM 

15  DAYS  AFTER 
PUeUCATKM 

30  DAYS  AFTER 
PUeUCATION 

45  OAVS  AFTER 
PUeUCATKM 

eO  DAYS  AFTER 
PUeUCATKM 

90  BAYS  AFTER 
PUeUCATION 

May1 

May  16 

June  2 

June  16 

June  30 

July  30 

May2 

May  19 

June  2 

June  16 

Julyl 

July  31 

Mays 

May  20 

June4 

June  19 

July  7 

August  4 

May6 

May  21 

Junes 

June  20 

July  7 

August4 

May7 

May  22 

June  6 

June  23 

July  7 

Augusts 

Mays 

May  23 

June  9 

June  23 

July  7 

August  6 

Mays 

May  27 

June  9 

June  23 

July  8 

August  7 

May  12 

May  27 

Junell 

June  26 

July  11 

Augustll 

May  13 

May  28 

June  12 

June  27 

July  14 

August  11 

May  14 

May  29 

June  13 

June  30 

July  14 

August  12 

May  15 

May  30 

June  16 

June  30 

July  14 

August  13 

May  16 

June2 

June  16 

June  30 

July  IS 

August  14 

May  19 

June  3 

June  18 

July  3 

July  18 

August  18 

May  20 

June  4 

June  19 

July  7 

July  21 

August  18 

May  21 

Junes 

June  20 

July  7 

July  21 

August  19 

May  22 

June  6 

June  23 

July  7 

July  21 

August  20 

May  23 

June  9 

June  23 

July  7 

July  22 

August  21 

May  27 

Junell 

June  26 

July  11 

July  28 

August  2S 

May28 

June  12 

June  27 

July  14 

July  28 

August  26 

May  29 

June  13 

June  30 

July  14 

July  28 

August  27 

May  30 

June  16 

June  30 

July  14 

July  29 

August  28 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YE)S,  enter  my  subscription(s)  as  follows: 


Ordar  PreeaMing  Cod* 

*6216 


Charge  your  order. 
IteEaey! 


k. J 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBUC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $. 


International  custonaers  p\ease  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Older  No.) 
IVfayi 


YES  NO 


Q  VISA  or  MasteiCard  Account 


Thank  you  for 

(Credit  card  expiration  dale)  y^^^  order! 


(Authorizing  Signature) 


12m 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


Microfiche  Editions 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  follownng  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regnlatioiis 

The  Cod*  of  Fedorat  Rsgutations. 
ooinpfWng  ippradmeMy  200  wokimes 
and  rw^Mdat  ImH  once  a  year  on  a 
(juartwly  tMiis,  is  pubished  in  24x 
niicrallclw  fomMt  and  the  currant 
year^  ^johimet  ara  maiad  to 


Microfiche  Subscription  Prices: 
Fsdaral  Rasistw: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  IMeral  Regulations: 

Cun^ent  year  (as  issued):  $247.00 


OwflVm— tiyCodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


/t% 


L.   ^    ^ 


D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  fonnaf  m^  ^'*™' "iS"  i2S!  5!?"™ 

*^  Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)                         Q  One  year  at  $220  each  □  Six  months  at  $1 10 

Code  of  Federal  RcgulatJons  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  sut^ect  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additioaal  address/attention  line) 


(Street  address) 


(City,  Stale,  Zip  code) 


(Daytime  phone  induding  area  code) 


(Purchase  order  no.) 


rav  prtvncj^  caacfc  has  I 

Q  Do  not  make  my  name  availal>le  to  other  mailers 

Check  oMdMd  of  payaMirt: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    fTI  -  D 
a  VISA  a  MasterCard  I    I    I    I    I  (expiration) 

I  I  I  I I  I  I  I  I  i~rn 

(Authorizing  signature)  1/97 

Thamk  yam  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 

512-1661;  type  swais,  then  

login  as  guest  (no  password  , 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  liirther  information,  contact 
th  .  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(*«.4a3) 
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DiiKIIa  Da 
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Public  Papers 
offthe 

Presidents 
off  the 
United  States 

WiUiun  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) 156.00 

1994 

(Book  q) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 


ky  Hm  (NRm  sT  tfw  r«4ml 


Mafl  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Ikiafiiigi  OB  how  to  om  &b  Fodonl 

For  infannation  on  briefings  in  Washington.  DC.  Kansas 
Qty  and  Independence.  MO,  Long  Beach  and  San 
Francisco.  CA,  and  Anchorage.  AK.  see  the  announce- 
ments on  the  inside  cover  of  this  issue  and  in  the  Boader 
Aids. 


New  Available  Oniiiie 

Code  of  Federal  ReguUOioHS 

'vim 

GPO  Access 

(Selected  Vobmet) 

Free,  easy,  ooliiie  access  to  selected  Code  cf  Federal 
RegtdaHoHs  (CFR)  vfdumes  is  now  avuliMe  via  GPO 
Access,  a  service  of  the  Umied  Stales  GovenBnent  Priniiiig 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
iacrenrntally  daou^iout  calendar  yean  1996  and  1997 
until  a  compieiB  set  is  available.  C^O  is  taking  Ptpt  so 
that  die  online  and  printed  versions  of  the  Cnt  will  be 
released  ooncmently. 

The  CFR  and  Federal  Register  on  GPO  Access,  «e  die 
official  online  editions  authorized  by  the  Administralive 
Committee  of  the  Fedetal  Roister. 

New  tides  aiiVor  vohnaes  will  be  added  to  this  online 
sefvice  as  diey  become  available. 

btip://www.access.gpo.gov/Bani/cfr 

For  additional  infannation  on  GPP  iicccsi  products, 
seivices  and  access  awdwds,  see  pace  II  or  contact  die 
GPO  Access  User  Siqipait  Team  via: 

•    Ph«ie:  taN-free:  l-ttS-293449e 
it    Email:  gpoaccessOgpo.|BV 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  hoUdavs), 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration,  Washington,  DC  20408.  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  GovenuDBnt  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
appUcability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agBQcy  documents  of  public 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

TW  aaal  of  the  National  ArcUrw  and  Raairds  Administration 

!  oftha  Fadaral  "iri"*— ■  as  the  official  serial 


publication  established  under  the  Federal  Remster  Act  44  U.S.C. 
1507  provides  that  the  contents  of  the  Faderu  Register  shall  be 
judicially  noticed. 

Tlw  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
*■[;*■*»•  on  GPO  Access  is  issued  under  the  authority  of  the 
A<fintni«tT«rivi>  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
datahtiw  is  updated  by  6  a.m.  each  day  the  Federal  Begistsr  is 
published.  Tne  databue  includes  both  text  and  graphics  from 
Volume  59,  Nxunber  1  Qanuary  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-iiL  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  lume  page  address  is  http:// 

www.acc8ss.gpo.aov/su docs/,  by  using  local  WAIS  client 

software,  or  ^  telnet  to  swais.access.mo.gov,  then  login  as  giiest. 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  tne  swais,  then  login 
asguest  (no  password  required).  For  general  imbrmation  about 
GTO  Access,  contact  the  GPO  Access  User  Support  Team  by 
— «"«''g  Intnnet  e-mail  to  gpoacoessSgpo.gov;  oy  Cudng  to  (202) 
512-1262;  or  by  calling  toUfree  l-«88-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  bx  Fednal  holida]rs. 

The  annual  subscription  price  for  the  Fadaral  Ma^ttar  paper 
editicHi  is  $555,  or  $607  for  a  combined  Fadaral  Rflgislar,  Federal 
Ranstsr  Index  and  List  of  CFR  Sections  Afiscted  (LSA) 
subscription:  the  microfiche  edition  of  the  Fadaral  Ragialar 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  fbim  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^oup  of  pages  as  actually  bound;  or  $130  for 
each  issue  in  micronche  farm.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  pleese  add  25%  for 
foieian  h«nHlinp  Rmiit  check  or  monev  order,  made  parable  to 
the  Siperinten&nt  of  Documents,  or  charge  to  your  GPO  Depoait 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  DocumenU.  P.O.  Box  371954.  Pittsbuigh,  PA 
15250-7954. 

Than  an  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fadaral  P    ' 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Sniiacriptiaaa: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subacriptions  512-1806 

General  online  information  202-Sia-lS30: 1-SS8-293-8498 

Single  copieaAiack  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEIKRAL  AGENCIES 
Sobscriptiaiis: 
Paper  or  fiche  529-5243 

Assistance  mth  Federal  agency  subscriptions  523-5243 


For  othv  Islaphs 


abM*.ssolha 


Aids 


at  the  sod  of 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Ftee,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  StafL 

Phone:  202-523-3447 

E-mail:  infbOfedieg.nara.gov 


FEDEKAL  REGISTER  WOKKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  panon  who  uses  th«  Fadetal  Register  and  Code  of  Fadetal 


WHO:       Sponsored  by  the  Office  of  the  Federal  RagiataT. 
WHAT:     Flee  public  briefings  (apprcndmateiy  3  hours)  to  praaant: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Ragistar 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  lolationahip  batwaan  the  Fadaral  Ragistar  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Fadaral  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  nvith  accaas  to  infannation  nacaeaaiy  to 

reaaarch  Federal  agency  regulations  which  directly  affsct  thaoL 
There  will  be  no  discussion  of  specific  agancy  regulatiaas. 

Km  oBBmowAL  anai  aw  sg  the  oiaaMiwciMfWT  m 


Contents 
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How  To  Gila  TU>  PahUcattaa:  Use  the  volume  niunbor  and  the 
page  number.  Example:  60  FR  12345. 


Agricultura  Dopartmant 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 
See  Rural  Utilities  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  reqtiest,  24075 

Air  Force  DofMrtment 

NOTICES 
Meetings: 

Motmtain  Home  Air  Force  Base,  ID;  enhanced  training, 
hearing.  24089 

Scientific  Advisory  Board.  24089 

Animal  and  Plant  Haaltti  Inspection  Sarvica 

RULES 

Genetically  engineered  organisms  and  products; 

requirements  and  procedures  simplification,  23945- 

23958 
Plant-related  qtiarantine.  domestic: 
Pink  bollworm.  23943-23945 

Antitrust  Division 

NOTICES 

Mutual  antitrust  enforcement  assistance;  proposed 
agreement  between  United  States  of  America  and 
Australia;  comment  request;  f»nection,  24131,  24159 

Army  Dapartmant 

See  Engineers  Corps 

Blind  or  Savaraly  Disabled,  Commltlee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Cenaua  Bureau 

NOTICES 

Census  2000;  block  group  program;  proposed  criteria; 
comment  request,  24077-24080 

Centers  tar  DIaeaae  Control  and  Pievantlon 

NOTICES 

Agency  information  (M)llection  activities: 

Proposed  collection;  comment  request,  24115-24116 
Smokeless  tobacco  products  manufactured,  imported,  or 

packaged  in  U.S.;  nicotine  measuring  standards. 

24116-24119 

Chfll  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24077 


Committee  for  Purchaae  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Pnxnirement  list;  additions  and  deletions,  24076-24077 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request.  24075-24076 

Commodity  Futursa  Trading  Commlaelon 

RUkES 

Reporting  requirements: 
Options  and  futures  large  trader  reports;  daily  filing 
requirements,  24026-24034 


See  Air  Force  Department 
See  Engineers  Corps 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Submission  for  OMB  review;  comment  request,  24088 


NOTICES 

Ckants  and  cooperative  agreements;  availability,  etc.: 
National  Research  Institutes'  field-initiated  studies 
program;  collection,  24090 


National  Assessment  Governing  Board,  24090 
State  edticational  agencies;  submission  of  expenditiue  and 
revenue  data.  etc.  24090-24091 

Employment  and  Training  Administration 

NOmCES 

Adjustment  assistance: 

Anchor  Glass  Container.  24137 
Adjustment  assistance  and  NAFTA  tiansititmal  adjustment 
assistance: 

Badger  Northland.  Inc..  et  al..  24134-24136 

Rayonier.  Inc.  24136-24137 
NAFTA  transitional  adjustment  assistance: 

Flexible  Corp..  24137 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
See  Southeastern  Power  Administration 
NOTICES 

(kants  and  cooperative  agreements;  availability,  etc: 
Exploration  and  prodtiction  technologies;  testing 
demonstration  program.  24091-24092 


® 


Printed  on  recycled  paper  eoataiauig  100%  post  consumer  waste 


Commerce  Department 

See  Census  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Energy  Efficiency  and  Renewable  Energy  Office 
pnorasED  nuiES 
Energy  (xinservation: 
New  Federal  residential  buildings;  energy  efficiency 
code.  24164-24209 
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Engineers  Corps 

mJLES 

Danger  zones  and  restricted  areas: 
Persons  subject  to  restrictions:  clarification 
Correction,  24034-24035 

NOTICES 

Meetings: 
Coastal  Engineering  Research  Board,  24089 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Louisiana.  24036-24038 
Maine.  24038-24040 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  24035-24036 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Clomazone,  24040-24045 
Paraquat,  24045-24051 
Propiconazole 
Correction.  24045 
Solid  wastes: 
Beverage  containers  and  resource  recovery  Cacilties; 
mangement  guidelines — 
Federal  regulatory  reform,  24051-24054 
PROPOSED  RULES 
•  Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Maine,  24065 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsyvania,  24060-24065 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bromoxynil,  24065-24073 
Solid  wastes: 
Hazardous  waste  combustors,  etc.;  maYimnm  achievable 
control  technologies  performance  standards.  24212- 
24254 
NOnCES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  24105-24106 
Weekly  receipts.  24106 
Meetings: 
Common  Sense  Initiative  Council,  24106-24107 
Industrial  Combustion  Coordinated  Rulemaking  Advisory 

Coordinating  Committee.  24107-24108 
Science  Advisory  Board.  24108 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Vanguard  Vinyl  Siding.  Inc..  24109-24110 
Super^md  program: 
Prospective  purchaser  agreements — 
Vineland  Co.  Chemical  Site,  NJ.  24109 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals.  24110 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  24110 


Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24075-24076 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Fees  for  air  traffic  services  for  certain  flights  through 
U.S.-controlled  airspace 
Correction,  24286 
Airworthiness  directives: 
Aerospatiale.  24021-24022 

Boeing,  24009-24013.  24015-24017.  24022-24024 
Jetstream,  24017-24019 
McDonnell  Douglas,  24019-24021 
Raytheon,  24013-24014 
Correction,  24014-24015 
Class  D  airpace 

Correction,  24024-24025 
Standard  instrument  approach  procedures,  24025-24026 
PROPOSED  RULES 

Aircraft  products  and  parts;  certification  procedures: 
Type  certificated  products;  certification  of  changes. 
24288-24299 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Type  certification  procedures  for  changed  products. 
24152-24153 
Airport  noise  compatibility  program: 
Boise  Air  Terminal.  ID.  24153-24154 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

Associate  General  Counsel,  24054-24055 
Radio  stations;  table  of  assignments: 

Michigan,  24055 
PROPOSED  RULES 
Common  carrier  services: 
Satellite  communications — 
Digital  audio  radio  service  terrestrial  repeaters  or  gap- 
fillers;  deployment,  24073 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  24110- 
24112 
Meetings: 
North  American  Numbering  Council 
Closure  to  public.  24112 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  24112-24113 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

L'Energia,  L.P.,  et  al.,  24099-24103 
Hydroelectric  applications,  24103-24104 
Applications,  hearings,  determinations,  etc.: 

Avoca  Natural  Gas  Storage,  24092 

Canyon  Creek  Compression  Co.,  24093 

El  Paso  Natural  Gas  Co.,  24093 

K  N  Interstate  Gas  Transmission  Co..  24093 

Kohinoor  Energy  Limited  et  al..  24093-24097 

Northern  Natural  Gas  Co..  24097 

Richfield  Gas  Storage  System,  24098 


Stingray  Pipeline  Co..  24098 
Trailblazer  Pipeline  Co..  24098 
Williams  Natural  Gas  Co..  24098-24099 
Williams  Natural  Gas  Co.;  cotrection.  24159 

FMSeral  Highway  AdmlnlstrBtion 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Strategic  planning  process;  development  of  performance 
measures.  24154-24157 

Federal  Housing  Rnanoe  Board 

NOTICES 

Meetings;  Sunshine  Act.  24113 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  24113 
Formation,  acquisitions,  and  mergers.  24113-24114 
Formations,  acquisitions,  and  mergers.  24114 

Meetings;  Simshine  Act.  24114 

Permissible  nonbanldng  activities.  24114 

Federal  Trade  Commission 

NOTICES 

Mutual  antitrust  enforcement  assistance:  proposed 
agreement  between  United  States  of  America  and 
Australia;  comment  request;  correction.  24131.  24159 

FInaitcial  management  Service 
See  Fiscal  Service 

Fiscal  Service 

RULES 

Bonds  and  notes.  U.S.  Treasury: 
Series  EE  U.S.  savings  bonds — 
Rate  structure  changes,  24280-24283 

Food  and  Drug  Administration 

NOTICES 

Harmonisation  International  CtHiference:  guidelines 
availability: 
Biotechnological/biological  products;  cell  substrates  used 
for  production:  derivation  and  characterization 
quality.  24312-24317 
Pharmaceuticals — 
Impurities:  residual  solvents  for  safety  of  patients, 
24302-24309 
Harmonization  International  Conference;  guidelines 
availability: 
Human  clinical  trails:  pharmaceuticals,  nonclininal 
studies.  24320-24323 
Meetings: 
Advisory  committees,  panels,  etc,  24119-24120 

FoiaigH  Tradtt  Zones  Board 

NOTICES 

Applications,  hearings,  detenninations,  etc.: 
Alabama 

Shell  Oil  Co.;  oil  leBnacy  complex,  24080 
Texas.  24081 
LYONDELL-CITGO  Refining  Co..  Ltd.;  oil  refinery  and 
petrochmnical  complex.  24080-24081 

neaiui  ana  numan  servicee  ueparuneni 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  AdministcaticHi 


See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
Advisory  Commission  on  Consumer  Protection  and 
Quality  in  the  Health  Care  bidustry.  24114-24115 

Health  Care  Hnancing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  24120- 
24126 

Housing  aiKl  UrtMn  Development  Departmeiit 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Fbdeial  property.  24128 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collecti(ni:  comment  request.  24131 


See  Land  Management  Bureau 
See  National  Park  Service 

MemaUonai  Trade  Administration 

NOTICES 
Antidumping: 
Forged  stainless  steel  flanges  from — 
India.  24088 
Antidtiinping  and  countervailing  duties: 

Administrative  review  requests.  24081-24082 
Countervailing  duties: 
Cotton  shop  towels  bam — 

Pakistan.  24082-24085 
Leather,  etc.  from — 
Argentina.  24085-24088 

Justice  Department 
See  Antitrust  Division 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 
RULES 

Conflict  of  interests.  23941-23943 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request,  24130- 
24131 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24131-24132 
Submission  for  OMB  review;  comment  request.  24132- 
24133 


See  Employment  and  Training  Administration 
See  Labor  Statistics  Bureau 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  24133- 
24134 


VI 
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LalMr  Statistics  Bureau 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  24137-24138 

Land  management  Bureau 

NOTICES 
Meetings: 

Front  Range  Resource  Advisory  Council.  24128 

Resource  advisory  coimcils — 
Bakersfield,  CA.  24128-24129 
Realty  actions;  sales,  leases,  etc.: 

California,  24129 

Nevada,  24129-24130 

Wyoming;  correction,  24159 

Legal  Services  Corporation 

RULES 

Aliens;  legal  assistance  restrictions 

Correction,  24054,  24159 
NOTICES 
Meetings;  Sunshine  Act,  24138-24139 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  24139-24140 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  24127 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  24126-24127 
National  Institute  on  Aging,  24126 
Research  Grants  Division  special  emphasis  panels,  24127 

National  Oceanic  and  Atmoaplieric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone^ 
Pacific  cod,  24058 
Yellowfin  sole,  24058-24059 
PROPOSED  RULES 

Fishery  conservation  and  management: 
NorUieastem  United  States  fisheries — 
New  England  Fishery  Management  Coimcil:  meetings, 
24073-24074 

National  Park  Service 
Nonccs 

Environmental  statements;  notice  of  intent: 
Lake  Roosevelt  National  Recreation  Area,  24130 

NOTICES 

Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

24140 
Biological  Sciences  Advisory  Committee,  24140 
Electrical  Communication  Systems  Special  Emphasis 

Panel,  24140 
Genetics  Advisory  Panel,  24140-24141 
Geosdences  Advisory  Committee,  24141 
Geosciences  Special  Emphasis  Panel,  24141 
Materials  Research  Special  Emphasis  Panel.  24141 


Personnel  Management  Office 

NOTICES 

Personnel  management  demonstration  projects: 
Commerce  Department — 
Alternative  personnel  management  system,  24256- 
24278 

Presidential  Documents 

ADMMSTRATIVE  ORDERS 

Korean  Peninsula  Energy  Development  Organization;  U.S. 
contribution  (Presidential  Determination  No.  97-21  of 
April  24,  1997),  23939 

Put)llc  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials  transportation  and  pipeline  safety: 

Informal  guidance  and  interpretive  assistance; 
availability,  24055-24058 
NOTICES 
Pipeline  safety;  waiver  petitions: 

Northern  Eclipse,  Inc.,  24157-24158 

Rural  Utilitiea  Service 

RULES 

Telecomnmnications  standards  and  specifications: 
Materials,  eqmpment,  and  construction — 
Telecommunications  plant  acceptance  tests  and 
measurements,  23958-24008 

Securities  artd  Exchange  Commission 

PROPOSED  RULES 
Investment  companies: 
Registraed  investment  company  name  requirements 
Correction,  24161 
Investment  companies  and  securities: 
Oi>en-end  management  investment  companies; 
registration  form 
Correction,  24160 
Securities: 
Open-end  management  investment  companies — 
New  disclosure  option:  correction,  24160 
NOTICES 

Meetings;  Sunshine  Act,  24146-24147 
Self-re^ilatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  24147- 
24151 
AppUcationa,  hearings,  determinations,  etc.: 
Cinergy  Corp.,  et  al.,  24141-24144 
WNC  Housing  Tax  Credit  Fund  VI.  LJ>..  et  al..  24144- 
24146 

Sodal  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24151 

Southeastern  Power  Administration 
Nonccs 
Power  rates: 
Stonewall  Jackson  Project.  24104-24105 


Sutwtance  Abuae  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings;  special  emphasis  panels 
June,  24127-24128 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  24151- 
24152 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  24152 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
24152 

Treasury  Department 

See  Fiscal  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy,  Energy  Efficiency  and  Renewable 
Energy  Office,  24164-24209 

Part  III 

Environmental  Protection  Agency,  24i212-24254 

PartIV 

Office  of  Personnel  Manag«nent,  24256-24278 


Party 

Department  of  the  Treasury.  Fiscal  Service.  24280-24283 

PartVl 

Department  of  Transportation,  Federal  Aviation 
Administration,  24286 

Partvn 

Department  of  Transportation,  Federal  Aviation 
Administration,  24288-24299 

PartVlil 

Deptotment  of  Health  and  Human  Services.  Food  and  Drug 
Administration.  24302-24309 

Part  IX 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  24312-24317 

PartX 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration,  24320-24323 


ReaderAida 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electroiuc  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Presidential  Documents 


Presidential  Determination  No.  97-21  of  April  24,  1997 

Use  of  Nonprolifieratioii,  Anti-Terrorism,  Demining  and  Relat- 
ed Programs  Account  Funds  for  the  U.S.  Contribution  to  the 
Korean  Peninsula  Energy  Development  Organization  (KEDO) 


Manorandnm  for  die  Secretary  of  State 

Pursuant  lo  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2364(a)(1),  I  hereby  determine 
that  it  is  impcnrtant  to  the  security  interests  of  the  United  States  to  himish 
up  to  $25  million  in  funds  made  available  imder  headii^  "Nonprolifsration, 
Anti-TeiTorism,  Dranining  and  Related  Programs"  in  title  n  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1997  (as  enacted  in  Public  Law  104-208)  for  the  United  States  contribution 
to  the  Korean  Peninsula  Energy  Development  Organization  without  r^ard 
to  any  provision  of  law  within  the  scope  of  section  614(a)(1).  I  hereby 
authorize  this  contribution. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OsTUJ^^i^AAA'lYWk^^^ 


(FR  Doc  97-116M 
PiM  S-l-«7:  8:45  ami 
Billii«  OMk  4710-10-M 


THE  WHITE  HOUSE. 
Washington.  April  24,  1997. 
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Rules  and  Regulations 


Fadanl  Ragittar 

VoL  62.  No.  85 

FMday.  May  2,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  ragulatoty  documents  having  generat 
applicabliity  and  legal  effect,  moat  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Suporir4endont  of  Documents.  Prices  of 
new  txwks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
5CFR  Part  3801 


28CFRPart45 

RM320»-AA15 

Supplemenlal  Slandanls  Of  Ethicai 
MNWucifor  unpioyMi  oi  nw 
DapartnMfit  of  Justios 

AOENCV:  Department  of  Justice 
(Department). 

ACTION:  Final  rule. 

r:  The  Department  of  Justice, 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  a 
final  rule  £Dr  Department  employees  as 
a  supplement  to  the  Uniform  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Uniform  Standards) 
issued  by  OGE.  Tfae  regulations 
established  by  the  final  rule,  which 
adopt  the  prior  interim  regulations  as 
final  with  two  minor  changes,  are  a 
necessary  supplement  to  the  Uniform 
Standards  because  they  address 
statutory  requirements  and  issues  that 
are  unique  to  the  Department  The 
Department  is  also  finalignng  the 
revision  of  its  residual  employee 
responsibilities  regulation,  with  certain 
changes. 

EFFECTIVE  DATE:  May  2, 1997. 
FOR  FURTHER  ■rOtlATIOM  CONTACT: 
Mary  Braden,  U.S.  Department  of 
Jxistice,  Justice  Management  Division, 
Departmental  Ethics  Office.  (202)  514- 
8196. 

SUPPLBCNTARY  MFORMATKM: 

L  Rulemaking  Hiatawy 

On  August  7, 1992,  the  Office  of 
Government  EUiics  published  the 
Uniform  Standards.  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557, 57 
FR  52583,  and  60  FR  51667.  and 
amended  at  61  FR  42965-42970  (as 
corrected  at  61  FR  48733)  and  61  FR 


50689-50691  (interim  rule  revisions 
adopted  as  final  at  62  FR  12531),  with 
additional  grace  period  extensions  at  59 
FR  477&-4780, 60  FR  6390-6391, 60  FR 
66857-66858,  and  61  FR  4095Q-409S2. 
The  Uniform  Standards,  codified  at  5 
CFR  part  2635  and  efCsctive  February  3. 
1993,  established  uniform  standards  of 
ethical  conduct  for  executive  branch 
personnel.  Pursuant  to  E.0. 12674  (54 
FR  15159.  3  CFR.  1989  Comp..  p.  215. 
as  modified  by  E.0. 12731.  55  FR  42547. 
3  CFR.  1990  Comp.,  p.  306)  and  5  CFR 
2635.105,  executive  branch  agencies 
may  issue  agency-specific  regulations, 
writh  the  concurrence  of  OGE,  that 
sui^lement  the  Uniform  Standards. 
After  considoing  its  unique  operations, 
the  D^MTtment,  with  the  ccmcunence  of 
OGE,  has  determined  that  the 
regulations  established  by  the  final  rule, 
based  on  the  prior  interim  rule  with  two 
minor  changes,  are  necessary  to 
implement  the  Department's  ethics 
program  successfully. 

On  November  25. 1996,  the 
Department,  with  the  concurrmce  of 
OCE,  issued  interim  supplemental 
standards  regulations.  See  61  FR  59811- 
59815,  whi(£  provided  for  a  45-day 
comment  period  that  ended  January  9, 
1997.  We  received  only  one  comment 
on  the  interim  rule.  The  comment  was 
in  regard  to  5  CFR  3801.106  of  the 
interim  rule  dealing  with  outside 
employment  Section  3801.106(bKlKi) 
of  Uie  interim  rule,  which  generally 
pn^bits  outside  emplojrment  that 
involves  the  practice  of  law,  contains  an 
exception  for  the  practice  of  law  on 
behalf  of  certain  family  members, 
specifically,  the  employee,  his  parents, 
spouse,  or  minor  ddldren.  The 
commenter  noted  that  the  regulation  did 
not  conform  to  the  exceptions  for 
representing  fiimily  membos  found  in 
18  U.S.C.  203(d)  and  205(e).  18  U.S.C 
203  and  205  generally  prohibit  an 
employee  from  acting  as  agent  or 
attorney  for  anyone,  with  or  without 
compensation,  before  any  agency  or 
court  of  the  United  States  on  a  matter 
in  which  the  United  States  is  a  party  or 
has  a  direct  and  substantial  interest 
Exceptions  in  these  two  statutes  pennit 
representations  on  behalf  of  the 
empfoyee's  parents,  spouse,  diild  and 
certain  other  persons.  There  is  no 
qualification  that  the  child  must  be  a 
minor  in  the  languid  of  theae  statutes. 


Therefore,  we  agree  with  the  commenter 
that  the  regulation  should  conform  to 
the  representational  statutes  and  have 
been  told  that  the  Office  of  Government 
Ethics  has  no  objection  to  our  amending 
the  rule  by  removing  the  word  "minor" 
which  appears  before  the  word 
"children"  in  5  CFR  3801.106(bXlKi)- 
For  ease  of  reference,  the  Department  is 
publishing  in  this  rulemaking  document 
the  part  3801  regulatfon  in  its  entirety. 

m.  Additionai  rii«ny  to  28  CFR  Part 
45 

We  are  also  making  two  additional 
changes  to  the  Department's  agency 
conduct  regulations  at  28  CFR  part  45. 
as  revised  in  the  prior  interim  rule. 
First,  in  addition  to  the  sections  the 
Department  repealed  because  they  were 
superseded  by  the  Uniform  Standards, 
we  are  now  also  repealing  [neviously 
redesignated  and  amended  §  45.3  (old  ~ 
§45.735-5(b)).  because  it  was 
superseded  by  regulations  at  5  CFR  part 
2640  which  the  Office  of  Government 
Ethics  issued  as  a  final  rule  on 
December  18, 1996, 61  FR  66830-66851 
(part  m),  as  corrected  at  62  FR  1361 
(January  9. 1997),  and  which  became 
efEsctive  January  17. 1997. 

Second,  pursuant  to  5  U.S.C.  301,  we 
are  publishing  a  Deipartment  rule  at  28 
CFR  45.4  %diich  was  issued  eariier  as 
policy  on  April  21, 1995.  This  rule 
authorizes  Department  of  Justice  office 
and  library  equipment  and  facilities. 
This  policy  has  actually  been  in  efbct 
in  a  modified  form  since  1989.  We 
believe  that  it  is  reasonable  to  authorize 
employees  to  make  certain  limited 
personal  use  of  Department  property  as 
long  as  managers  have  the  right  to  limit  . 
or  revoke  such  use  should  it  interfere 
with  the  conduct  of  official  business. 
We  have  also  amended  5  CFR  3801.105 
which  refian  employees  to  the 
Department  policy  authorizing  certain 
use  of  Department  property  to  refer 
instead  to  28  CFR  45.4. 

IV.  Mallei  s  of  RegBlatrwy  Pimeoiire 

Executive  Order  12866 

In  promulgating  this  final  regulation, 
the  Department  of  Justice  has  adhered  to 
the  regulatory  philosophy  and  the 
applinble  {uinciples  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866.  Regulatory  Planning  and  Review. 
This  regulation  bias  not  beni  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  E)cacutive  Older,  it 
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deals  with  agency  organizational, 
management,  and  personnel  matters  and 
is  not  in  any  event,  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  chapter  6,  as  Assistant 
Attorney  General  for  Administration  of 
the  Department  of  Justice,  I  have 
determined  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  it  affects  only  Department  of 
Justice  employees. 

Paperwork  Reduction  Act 

As  Assistant  Attorney  General  for 
Administration  of  the  Department  of 
Justice,  I  have  determined  that  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35,  does  not  apply  to  the 
regulation  established  by  the  final  rule, 
because  the  regulation  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFR  Part  3801  and 
28  CFR  Part  45 

Conflicts  of  interest.  Executive  branch 
standards  of  conduct.  Government 
employees. 

Dated:  April  23. 1997. 
Stephen  R.  Colgate. 

Assistant  Attorney  General  for 
Administration,  Department  of  Justice. 

Approved:  April  25, 1997. 
Stephen  D.  Potta, 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Department  of 
Justice,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  the  Department  is  also 
amending  title  28  of  the  Code  of  Federal 
Regulations  as  follows: 

TTOE  5— [AMENDED] 

CHAPTER  XXVm— DEPARTMENT  OF 
JtiSTICE 

1.  Part  3801  is  revised  to  read  as 
follows: 

PART  3801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  JUSTICE 

Sec. 

aaOl.lOl    General. 

3801.102  Detailed  or  assigned  special 
agents  of  certain  Departmental 
components. 

3801 .103  Designation  of  separate 
Departmental  components. 

3801.104  Purchase  or  use  of  certain 
forfeited  and  other  property. 


3801.105  Personal  use  of  Government 
property. 

3801.106  Outside  employment. 
Authority:  5  U.S.C.  301,  7301;  5  U.S.C. 

App.  (Ethics  in  Government  Act  of  1978); 
E.O.  12674.  54  FR  15159,  3  CFR,  1989  Comp.. 
p.  215.  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306;  E.O. 
12988,  61  FR  4739;  5  CFR  2635.105, 
2635.203(a),  2635.403(a),  2635.701-2635.705, 
2635.803,  2635.807(a)(2)(ii):  and  DOJ  Order 
1735.1. 


S3801.101 

In  accordance  with  §  2635.105  of  this 
title,  the  regulations  in  this  part  apply 
to  employees  of  the  Department  of 
Justice  and  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  in  part  2635  of  this 
title.  In  addition  to  the  regulations 
contained  in  part  2635  of  this  title  and 
in  this  part,  employees  are  subject  to  the 
conduct  regulations  contained  in  part 
735  of  this  title  and  28  CFR  part  45. 

S3801.102    DetaHed  or  assigned  special 
sflSHli  of  oeilain  Dspailniental 
components. 

Notwithstanding  a  detail  or 
assignment  to  another  entity,  any 
special  agent  of  the  Federal  Bureau  of 
Investigation  or  Drug  Enforcement 
Administration  who  is  subject  to  the 
regulations  or  standards  of  ethical 
conduct  of  that  entity  pursuant  to 
§  2635.104  of  this  title  shall  also  remain 
subject  to  the  regulations  in  this  part. 


f  3801.103    Designation  of  I 
Depertmental  components. 

(a)  Pursuant  to  §  2635.203(a)  of  this 
title,  each  of  the  following  components 
is  designated  as  a  separate  agency  for 
purposes  of  the  regulations  contained  in 
subpart  B  of  part  2635  of  this  title 
governing  gifts  from  outside  sources, 
and,  accordingly,  §  2635.807  of  this  title 
governing  teaching,  speaking,  and 
writing: 

Antitrust  Division 

Bureau  of  Prisons 
(including  Federal  Prison  Industries,  Inc.) 

Civil  Division 

Civil  Rights  Division 

Community  Relations  Service 

Criminal  Ehvision 

Drug  Enforcement  Administradon 

Environment  and  Natural  Resources  Division 

Executive  Office  for  Immigration  Review 

Executive  Office  for  United  States  Attorneys 
(The  Executive  Office  for  United  States 
Attorneys  shall  not  be  considered 
separate  from  any  Office  of  the  United 
States  Attorney  for  a  judicial  district,  but 
only  from  other  designated  components 
of  the  Department  of  Justice.) 

Executive  Office  for  United  States  Trustees 
(The  Executive  Office  for  United  States 
Trustees  shall  not  be  considered  separate 
from  any  Office  of  the  United  State* 
Trustee  tor  a  region,  but  only  from  other 


designated  components  of  the 

Department  of  Justice.) 
Federal  Bureau  of  Investigation 
Foreign  Claims  Settlement  Commission 
Immigration  and  Naturalization  Service 
Independent  Counsel  appointed  by  the 

Attorney  General 
INTERPOL 

National  Drug  Intelligence  Center 
Justice  Management  Division 
Office  of  Information  and  Privacy 
Office  of  Intelligence  Policy  and  Review 
Office  of  Community  Oriented  Policing 

Services 
Office  of  Justice  Programs 
Office  of  the  Pardon  Attorney 
Office  of  Policy  Development 
Offices  of  the  United  Sutes  Attorney  (94) 
(Each  Office  of  the  United  States  Attorney 

for  a  judicial  district  shall  be  considered 

a  separate  component  from  each  other 

such  office.) 
Offices  of  the  United  States  Trustee  (21) 
(Each  Office  of  the  United  States  Trustee 

for  a  region  shall  be  considered  a 

separate  component  from  each  other 

such  office.) 
Tax  Division 

United  States  Marshals  Service 
United  States  Parole  Commission 

(b)  Employees  serving  in  positions 
within  the  Department  but  outside  of 
the  components  designated  in  paragraph 
(a)  of  this  section  must  continue  to  treat 
the  entire  Department  of  Justice  as  their 
employing  agency  for  purposes  of  the 
gift  rules  of  subpart  B  of  part  2635  of 
this  title  and  the  application  of  the 
teaching,  speaking  and  writing 
provisions  found  in  §  2635.807  of  this 
title. 

f  3801.104    Purdiase  or  use  of  certain 
forfeited  and  ottier  property. 

(a)  In  the  absence  of  prior  approval  by 
the  agency  designee,  no  employee  shall 
purchase,  directly  or  indirectly,  from 
the  Department  of  Justice  or  its  agents 
propeity  forfeited  to  the  United  States 
and  no  employee  shall  use  property 
forfeited  to  the  United  States  which  has 
been  purchased,  directly  or  indirectly, 
from  the  Department  of  Justice  or  its 
agents  by  his  spouse  or  minor  child. 
Approval  may  be  granted  only  on  the 
basis  of  a  written  determination  by  the 
agency  designee  that  in  the  mind  of  a 
reasonable  person  with  knowledge  of 
the  circumstances,  purchase  or  use  by 
the  employee  of  the  asset  will  not  raise 
a  question  as  to  whether  the  employee 
has  used  his  official  position  or 
nonpublic  information  to  obtain  or 
assist  in  an  advantageous  purchase  or 
create  an  appearance  of  loss  of 
impartiality  in  the  performance  of  the 
employee's  duties.  A  copy  of  the  written 
determination  shall  be  filed  with  the 
Deputy  Attorney  General. 

(dJ  No  employee  of  the  United  States 
Marshals  SOTvice,  Federal  Bureau  of 
Investigation,  or  Drug  Enforcement 


Administration  shall  purchase,  directly 
or  indirectly,  from  his  component,  the 
General  Services  Administration,  or  the 
agent  of  either,  property  formerly  used 
by  that  component  and  no  such 
employee  shall  use  property  formerly 
useid  b^  his  component  which  has  been 
purchased,  directly  or  indirectiy,  by  his 
spouse  or  minor  child  from  his 
component,  the  General  Services 
Administration,  or  to  the  agent  of  either. 

{3801.106    Personal  use  of  Qovemment 


Employees  are  prohibited  by  part 
2635  of  this  tiUe  from  using  Government 
property  for  other  than  authorized 
purposes.  The  Department  rule 
authorizing  limited  personal  use  of 
Department  of  Justice  office  and  library 
equipment  and  facilities  by  its 
employees  is  at  28  CFR  45.4. 

13801.106   Outside  empioymenL 

(aj  Defixution.  For  purposes  of  this 
section,  outside  employment  means  any 
form  of  employment,  business 
relationship  or  activity,  involving  the 
provision  of  personal  services  whether 
or  not  for  compensation,  other  than  in 
the  discharge  of  official  duties.  It 
includes,  but  is  not  limited  to,  services 
as  a  lawyer,  officer,  director,  trustee, 
employee,  agent,  consultant,  contractor, 
or  general  partner.  Speaking,  writing 
and  serving  as  a  bet  witness  are 
excluded  from  this  definition,  so  long  as 
they  are  not  combined  with  the 
provision  of  other  services  that  do  &11 
writhin  this  definition,  such  as  the 
practice  of  law.  Employees  who  wish  to 
engage  in  compensated  speaking  and 
writing  should  review  §  2635.807  of  this 
tide. 

(bj  Prohibitied  outside  employment. 
(1)  No  employee  may  engage  in  outside 
employment  that  involves: 

(O  The  practice  of  law,  unless  it  is 
uncompensated  and  in  the  nature  of 
community  service,  or  unless  it  is  on 
behalf  of  himself,  his  parents,  spouse,  or 
children; 

(ii)  Any  criminal  or  have  as  corpus 
matter,  be  it  Federal,  State,  or  local;  or 

(ill)  Litigation,  investigations,  grants 
or  other  matters  in  which  the 
Department  of  Justice  is  or  represents  a 
party,  writness,  litigant,  investigator  or 
grant-maker. 

(2J  Where  application  of  the      *" 
restrictions  of  paragr^>h  (b)(1)  of  this 
section  will  cause  undue  personal  or 
family  hardship;  unduly  prohibit  an 
employee  frtnn  completing  a 
profossfonal  obligation  entered  into 
prior  to  Government  service;  or  unduly 
restrict  the  Department  from  securing 
necessary  and  uniquely  specialized 
services,  the  restrictions  laay  be  waived 


in  wrriting  based  upon  a  determination 
that  the  activities  covered  by  the  waiver 
are  not  expected  to  involve  conduct 
prohibited  by  statute  or  Fedoal 
regulation.  Employees  should  refer  to 
DOJ  Order  1735.1  on  obtaining  waiven. 
The  Order  is  available  from  the  agency 
designee  which,  for  purposes  of  mis 
rule,  shall  be  the  Deputy  Designated 
Agency  Ethics  Official  for  the 
component 

(cj  Prior  approval  for  outside 
employment.  (1)  An  employee  must 
obtain  written  approval  before  engaging 
in  outside  employment,  not  otherwise 
prohibited  by  paragraph  (b)  of  this 
section  that  involves: 
(i)  The  practice  of  law;  or 
(ii)  A  subject  matter,  policy  .or 
program  that  is  in  his  component's  area 
of  responsibility. 

(2)  Employees  should  reCsr  to  DOJ 
Order  1735.1  for  procedures  on 
obtaining  prior  approval.  A  waiver 
granted  pursuant  to  paragraph  (b)(2)  of 
this  section  will  be  sufficient  to  satisfy 
this  prior  approval  requirement 

(3)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
condtict  that  is  prc^bited  by  stetute  or 
Federal  r^ulation. 

TITLE  2S-[AMBnBq 

CHAPTER  I— DEPARTMBfT  OF  JUSTICE 

PAIIT45-{AMENDED] 

2.  The  authority  citation  for  part  45  is 
revised  to  read  as  follows: 

AathMTttjr:  5  U.S.C  301,  7301;  18  U.S.C 
207;  28  U.S.C  S03, 528;  DOJ  Order  1735.1. 

3.  Section  45.1  is  republished  to  read 
as  follows: 


{  46.4    Personal  use  of  Qovemnwnt 


146.1 


loelMcil 


Employees  of  die  Depertment  of 
Justice  are  sub)ect  to  the  executive 
branch-wide  Standards  of  Ethical 
Conduct  at  5  CFR  part  2635,  the 
Department  of  Justice  regulations  at  5 
CFR  part  3801  which  supplement  the 
executive  branch-wide  standards,  the 
executive  bvanch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634  and  the  executive  branch-wide 
employee  responsibilities  and  conduct 
regulations  at  5  CFR  part  735. 

146.3    [ReRMwa4 

4.  Section  45.3  is  ronoved  and  §45.4 
is  redesignated  as  §  45.3. 

5.  A  new  §45.4  is  added  to  read  as 
follows: 


(a)  Employees  may  use  Government 
property  only  for  official  business  or  as  . 
authorized  biy  the  Government  See  5 
CFR  2635.101(b)(9).  2635.704(a).  The 
following  uses  of  Government  office  and 
library  equipment  and  focilities  are 
her^w  authorized: 

(1)  Persons)  uses  that  involve  only 
negligible  expense  (such  as  electricity, 
ink.  small  amoimts  of  paper,  and 
ordinary  weer  and  teer);  and 

(2)  Limited  personal  telephone/fax 
calls  to  locations  Mrithin  the  office's 
commuting  area,  or  that  are  charged  to 
non-Govemment  accotmts. 

(b)  The  foregoing  authorization  does 
not  override  any  stetutes,  rules,  or 
regulations  governing  the  use  of  specific 
tjrpes  of  Government  property  (e.g. 
internal  Departmental  policies 
governing  the  use  of  electronic  mail; 
and  41  CFR  (FPMR)  101-35.201, 
governing  the  authorized  use  of  long- 
distance telephone  services),  and  may 
be  revoked  or  limited  at  any  time  by  any 
supervisor  or  component  for  any 
business  reason. 

(c)  In  using  Government  property, 
employees  should  be  mindful  of  their 
responsibility  to  protect  and  conserve 
such  property  and  to  use  official  time  in 
en  honest  e&irt  to  perform  official 
duties.  See  5  CFR  2635.101(bX9), 
2635.704(a),  2635.705(a). 

(FR  Doc.  87-11476  Filed  5-1-97;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

AnniMi  ana  rMm  naHin  mapacmm 
Service 

7CFRPart301 
[DoclBBlNo.97-4t23-1] 

Pink  BoUworm  R6Qirffll8d  Aims 

AGENCY:  Animal  and  Plant  Health 
Inspection  Swvice,  USDA. 
ACTION:  Intwim  rule  and  request  for 
commouts* 


r:  We  are  amending  the  pink 
bollworm  regulations  by  removing  all  or 
potions  of  previously  regulated  arees  in 
day.  Crittenden,  and  Mississippi 
Coimties  in  Arkansas;  Dunklin.  New 
Madrid,  and  Pemiscot  Counties  in 
Missouri;  and  Dyer  and  Lauderdale 
Counties  in  Tennessee  from  the  list  of 
suppressive  areas  for  pink  bollwoim. 
We  are  also  removing  Missouri  and 
Tennessee  from  the  Ust  of  States 
^larantined  because  of  pink  bollworm. 
We  are  taking  this  action  because 
trqtping  surveys  show  that  the  pink 
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boUwonn  no  longer  exists  in  these 
areas.  This  action  is  necessary  to  relieve 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  previously  regulated 
areas.  This  rule  also  adds  a  previously 
nonregulated  portion  of  Poinsett  County 
in  Arkansas  to  the  list  of  suppressive 
areas  for  pink  bollworm.  This  action 
imposes  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
regulated  area  in  Poinsett  County  in 
Arkansas.  This  action  is  necessary  to 
prevent  the  interstate  movement  of  pink 
bollworm  into  noninfested  areas. 
DATES:  Interim  rule  effective  May  2, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
1, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-023-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-023-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATION  COMTACT:  Mr. 
Gary  Cunningham,  Chief  Operations 
OfBcer,  Program  Support  Staff,  PPQ, 
APHIS,  suite  4C09,  4700  River  Road 
Unit  138,  Riverdale.  MD  20737-1236. 
(301)  734-8676;  or  e-mail: 
gcxmningham@hal.aphis.usda.gov. 

SUPPI-aiENTARY  INRWMATION: 

Background 

The  pink  bollworm,  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
world's  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River. 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  through 
301.52-10  (referred  to  below  as  the 
regulations),  quarantine  certain  States 
and  restrict  the  interstate  movement  of 
regulated  articles  frt)m  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  interstate  spread  of  pink 
bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 


articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 

Prior  to  the  effective  date  of  this 
document,  all  or  portions  of  Clay. 
Crittenden,  and  Mississippi  Counties  in 
Arkansas;  E)unklin,  New  Madrid,  and 
Pemis€»t  Counties  in  Missotui;  and 
Dyer  and  Lauderdale  Counties  in 
Tennessee  were  designated  as 
suppressive  areas.  Bfised  on  2  years  of 
negative  trapping  surveys  conducted  by 
inspectors  of  Arkansas,  Missouri,  and 
Tennessee  State  and  county  agencies, 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  we  have  determined  that  pink 
bollworm  no  longer  exists  in  these 
areas.  We  are,  therefore,  removing  these 
areas  from  the  list  of  suppressive  areas 
in§301.52-2a. 

However,  surveys  conducted  by 
inspectors  of  APtflS  and  by  State 
agencies  in  Arkansas  have  established 
that  pink  bollworm  has  spread  into  a 
portion  of  Poinsett  County,  AR. 
Therefore,  in  order  to  prevent  the 
further  spread  of  pink  bollworm.  we  are 
also  amending  the  list  of  regulated  areas 
in  §  301.52-2a  of  the  regtilations  by 
adding  a  portion  of  Poinsett  County,  AR, 
as  a  pink  bollworm  suppressive  area.  A 
description  of  the  area  designated  as  a 
suppressive  area  is  set  forth  in  the  rule 
portion  of  this  document. 

As  of  the  effective  date  of  this    ' 
document,  there  will  be  no  areas  in 
Missouri  or  Tennessee  regulated 
because  of  the  pink  bollworm.  We  are. 
therefore,  also  removing  Missouri  and 
Tennessee  frt)m  the  list  of  States  in 
§  301.52-2a  quarantined  because  of  the 
pink  bollworm. 

Lnmediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment 
Immediate  action  is  necessary  to 
prevent  the  interstate  movement  of  pink 
bollworm  to  noninfested  areas  of  the 
United  States,  and  is  warranted  to 
relieve  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  fittm  areas  where  pink  bollworm 
no  longer  exists. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Regisler.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  wre  will  publish  another 


dociunent  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  btan  certain  areas 
previously  regulated  for  pink  bollworm 
in  Arkansas,  Missouri,  and  Tennessee. 
This  interim  rule  also  imposes 
restrictions  on  the  interstate  movement 
of  regulated  articles  frtim  a  portion  of 
Poinsett  County  in  Arkansas  in  order  to 
prevent  the  interstate  movement  of  pink 
bollworm  into  noninfested  areas. 

This  emergency  situation  make 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regiilatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable,  ff  we  determine 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  oEBcials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperworit 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Anthortty:  7  U.S.C.  147a.  ISObb,  ISOdd. 
ISOee.  ISOff.  161, 162.  and  164-167;  7  CFR 
2.22.  2.80.  and  371.2(c). 

f301.52    [Amended] 

2.  In  §  301.52,  paragraph  (a)  is 
amended  by  removing  the  words 
"Missouri."  and  "Tennessee.". 

3.  Section  301.52-2a  is  amended  as 
follows: 

a.  The  entry  for  Arkansas  is  revised  to 
read  as  set  forth  below. 

b.  The  entry  for  Missouri  and  all  of 
the  material  pertaining  to  Missouri  are 
removed. 

c.  The  entry  for  Tennessee  and  all  of 
the  material  pertaining  to  Tennessee  are 
removed. 


S301.52-2i    ReguMad 
andgsneraily  Infested 


Arkansas 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Poinsett  County.  T.  12  N..  R  5  E.; 
Sections  22.  23.  24.  25.  26.  27.  34.  35. 
and  36. 
***** 

Done  in  Washington.  DC,  this  25th  day  of 
April  1997. 
CharlM  P.  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  97-11463  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part 340 
[Docket  No.  96-040-2] 
RM0579-AA73 

QeneHcaHy  Engineered  Organianw  and 
Prodticts;  Simplification  of 
Requirements  and  Prooeduree  for 
QeneUcally  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  pertaining  to  genetically 
engineered  plants  introduced  undeff 
notification  and  to  the  petition  process 
for  the  determination  of  nonregulated 


status.  The  notification  amendments 
allow  most  genetically  engineered 
plants  that  are  considered  regulated 
articles  to  be  introduced  under  the 
notification  procedure,  provided  that 
the  introduction  meets  certain  eligibility 
criteria  and  performance  standards.  The 
petition  amendments  enable  the  Animal 
and  Plant  Health  Inspection  Swvice  to 
extend  an  existing  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  for  which  a 
determination  of  nonregulated  status 
has  already  been  made.  We  have 
prepared  guidelines  to  provide 
additional  information  to  developera  of 
regulated  articles  and  other  interested 
persons  regarding  procedures,  methods, 
scientific  principles,  and  other  factors 
that  could  be  considered  in  support  of 
certain  actions  under  the  regulations, 
and  anticipate  developing  other  such 
guidelines  when  appropriate  for  other 
actions.  We  are  also  reducing  the  field 
test  reporting  requirements  for  certain 
multi-year  field  trials  conducted  under 
permit  or  notification  procedures. 

The  amendments  simplify  procedures 
for  the  introduction  of  certain 
genetically  engineered  organisms, 
requirements  for  certain  determinations 
of  nonregulated  status,  and  procedures 
for  the  reporting  of  field  tests  conducted 
under  notification.  We  are  also  changing 
all  references  to  "Biotechnology. 
Biologies,  and  Environmental 
Protection"  to  "Animal  and  Plant 
Health  Inspection  Service"  to  reflect  an 
internal  reorganization  within  the 
Agency. 

EFFECTIVE  DATE:  June  2, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
John  Payne,  Director.  Biotechnology  and 
Scientific  Services.  PPQ,  APHIS,  4700 
River  Road  Unit  98.  Riverdale.  MD 
20737-1237;  (301)  734-7602.  For 
technical  information,  contact  Dr. 
Michael  Schechtman.  £)omestic 
Programs  Leader.  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS;  (301) 
734-7601.  Guidelines  for  extensions  to 
determinations  of  nonregulated  status 
are  available  on  the  Internet  at  the 
APHIS  Worid  Wide  Web  site,  http:// 
www.aphis.usda.gov/bbep/bp/.  or  by 
mail  from  Ms.  Kay  Peterson  at  the 
address  listed  above. 

SUPPLBIENTARY  MFORMATION: 

Background 

The  regulations  in  7  CFR  part  340. 
referred  to  as  the  "regulations."  pertain 
to  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  enviroiunent)  of  genetically 
engineered  organisms  and  products  that 
are  derived  from  known  plant  pests 


(regulated  articles).  Before  introducing  a 
regulated  article,  a  p>er8on  is  reqiiired 
under  §  340.0  of  the  regulations  to  either 
(1)  notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  witb  §  340.4. 
Introductions  under  notification  must 
meet  specified  eligibility  criteria  and 
performance  standards.  Under  $  340.4,  a 
permit  is  granted  when  APHIS  has 
determined  that  the  conduct  of  the  trial, 
under  the  conditions  specified  by  the 
applicant  or  stipulated  by  APHIS,  does 
not  pose  a  plant  pest  risk. 

On  August  22. 1995.  APHIS  published 
in  the  Federal  Register  a  propcMed  rule 
on  Genetically  Engineered  Organisms 
and  Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms  and 
Products  (60  FR  43567-43573.  Docket 
No.  95-040-1).  This  rule  proposed  to 
amend  the  regulations  to  allow  the 
introduction  under  notification 
procedures  of  any  plant  species  that  is 
not  listed  as  a  noxious  weed  undef 
regulations  in  7  CFR  part  360.  and  for 
release  in  the  environment,  is  not 
considered  a  weed  in  the  area  of  the 
proposed  release  into  the  environment. 
In  addition.  APHIS  proposed  to  increase 
the  range  of  virus  resistance 
modifications  allowable  under 
notification.  APHIS  also  proposed  to 
amend  its  administrative  procedures  by 
discontinuing  the  requirement  that 
States  in  every  case  provide 
concurrences  for  notificatims  for 
interstate  movement  prior  to  APHIS 
acknowledgment,  and  to  simplify  the 
reporting  requirements  on  the 
performance  characteristics  of  regulated 
articles  in  field  trials  conducted  under 
permit  or  notification. 

APHIS  further  proposed  to  amend  the 
regulations  pertahiing  to  petitions  for 
determinations  for  nonregulated  status 
in  §  340.6  to  allow  the  extensfon  of  a 
previously  isstied  determination  of 
nonreg-^dated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  that  was  determined  not 
to  be  a  regulated  article  in  the  initial 
determination. 

To  provide  information  regarding 
procedures,  methods,  practices,  or 
protocols.  APHIS  indicated  its  intention 
to  prepare  guidelines  relating  to  such 
considerations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  October 
23. 1995.  During  the  designated 
comment  period.  APHIS  received  a  total 
of  SO  comments  on  the  proposed 
amendments  bom  industry, 
universities.  State  departments  of 
agriculture,  science  policy 
organizations,  environmental  groups. 
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industry  organizations,  professional 
societies,  consumer  oiganizations. 
individuals,  and  a  university 
cooperative  extension  service  office.  A 
general  discussion  of  the  comments 
appears  below,  followed  by  a  section- 
by-section  response  to  comments  and  an 
explanation  of  modifications  made. 

Summary  and  Analysis  of  Comments 

Over  60  percent  of  the  comments 
expressed  support  for  the  proposed 
amendments,  while  about  one-third 
opposed  any  change  in  the  current  level 
of  oversight  for  genetically  engineered 
organisms.  Several  commenters, 
expressing  support  for  the  proposed 
amendments,  made  detailed  comments 
and  sxiggestions  concerning  specific 
provisions  and  terms  used  in  the 
proposed  amendments.  A  major  concern 
expressed  by  commenters  in  opposition 
to  the  proposed  simplification  of 
requirements  was  the  potential  for  an 
increased  risk  to  the  environment  from 
certain  transgenic  plants,  particularly 
those  with  wild  or  weedy  relatives. 
APHIS  has  carefully  considered  all  the 
comments,  suggestions,  requests  for 
clarification,  and  concerns.  Several 
modifications  have  been  made  to  the 
proposed  amendments  in  response  to 
the  comments.  Before  providing 
detailed  responses  to  comments  on 
specific  provisions  of  the  proposed 
amendments,  and  an  explanation  of  the 
modifications  made  in  consideration  of 
these  comments,  however,  APHIS 
would  like  to  respond  in  a  genual  way 
to  concern  about  the  potential  for 
increased  risk  for  field  trials  condiicted 
under  notification  for  certain  new 
transgenic  plant  species.  The  comments 
raising  concerns  in  this  regard 
presuppose  that  the  safety  standards 
enforced  by  APHIS  under  its 
notification  procedures  are  different 
from  those  under  its  permitting 
procedures.  This  presupposition  is 
inconect  The  performance  standards 
for  field  trials  under  notification 
procedures,  as  provided  in  §  340.3(c), 
establish  the  same  standards  for 
confinement  of  regulated  articles  that 
have  been  applied  to  field  trials 
conducted  under  permit,  except  that  in 
the  latter  the  Agency  receives  and 
evaluates  detailed  information  on  the 
methodology  used  to  ensure 
confinement  of  the  regulated  articles  for 
each  trial.  The  notification  option, 
which  has,  to  date,  been  used  only  with 
respect  to  field  trials  involving  six  crop 
species,  is  one  additional  means  of 
meeting  those  standards.  More  detailed 
responses  to  specific  comments  follow. 


Comments  on  Proposed  Changes  to 
Notification  Eligibility  Criteria 
(§  340.3(b)) 

Approximately  half  of  all  comments 
specifically  supported  the  proposal  to 
revise  §  340.3(b)(1)  to  extend  the 
notification  option  to  any  regulated 
article  that  is  a  crop  species  not  listed 
as  a  noxious  weed  in  regulations  at  7 
CFR  360  under  the  Federal  Noxious 
Weed  Act  (7  U.S.C.  2801  et  seq.)  and 
that  meets  the  other  eligibility  criteria  at 
§§  340.3(b)(2)  through  340.3(b)(6), 
provided  that  the  regulated  article  being 
considered  for  release  into  the 
environment  is  not  considered  by  the 
Administrator  to  be  a  weed  in  the  area 
of  release  into  the  environment.  A 
representative  comment  noted  that  field 
testing  of  a  wide  variety  of  difiiarent 
types  of  genetically  engineered  plants 
over  the  past  decade  has  confirmed  that 
such  tests  can  be  carried  out  safely.  It 
further  expressed  the  opinion  that  the 
notification  system,  using  performance 
standards,  has  worked  well  since  its 
establishment  in  1993. 

Another  commenter  pointed  out  the 
importance  of  simplified  procedures  to 
aid  the  development  of  improved  tree 
varieties  that  are  propagated  as 
rootstocks  under  conditions  in  which 
they  cannot  reproduce,  produce  pollen, 
or  Qower,  or  that  are  seriously 
endangered  by  virulent  diseases  such  as 
chestnut  blight  APHIS  agrees  with 
these  comments.  APHIS  notes  the 
experience  alluded  to  in  field  trials  to 
date  under  permit  with  several  tree, 
species  whose  confinement  has  been 
assured  because  the  plants  were 
sexually  immature,  or  by  physical  or 
biological  means.  This  evidence  of  safe 
trials  indicates  that  trials  with  these 
species  can  be  conducted  safely  imder 
notification  procedures,  and  the 
conduct  of  such  trials  should  be 
bcilitated  by  the  availability  of 
notification  procedures. 

About  a  tmrd  of  the  comments 
opposed  the  proposed  change  to 
§  340.3(b)(1).  In  general,  comments  that 
indicated  specific  reasons  for  opposition 
to  the  proposal  focused  on  some  or  all 
of  the  following  three  issues:  the 
appropriateness  of  performance 
standards  as  regulatory  tools  for  certain 
field  trials;  the  wide  range  of  species 
that  would  be  eligible  for  notification 
procedures;  and  the  inadequacy  of 
available  knowledge  about  certain 
aspects  of  the  biology  of  the  plant 
species  or  its  relatives.  Comments 
pertaining  to  each  of  these  general 
topics  will  be  discussed  in  greater  detail 
below. 

Several  commenters  expressed 
concern  that,  by  largely  «t«<fting 


oversight  for  many  organisms  bom 
permitting  to  notification  procediires, 
oversight  would  be  inappropriately 
decreased  and  compliance  could  he 
compromised.  One  conunenter  in  this 
regard  expressed  the  view  that 
performance  standard-based  regulations 
are  typically  more  difficult  to  enforce 
than  ^ditional  design  standard-based 
regulations.  In  response  to  these 
concerns,  we  agree  that  there  is  a 
distinction  between  performance 
standards  and  more  prescriptive  design 
standards,  and  it  might  in  fact  be  easier, 
in  some  instances,  to  determine  whether 
a  design  standard,  as  opposed  to  a  more 
general  performance  standard,  is  being 
followed.  We  disagree,  however,  with 
the  assertion  that  performance  standards 
are  inappropriate  when  high  levels  of 
compliance  are  desirable.  High  levels  of 
compliance  with  a  performance 
standard  can  be  achieved  if  procedtues 
exist  to  enable  an  applicant  to  meet  the 
standard,  and  the  parameters  that 
determine  whether  a  performance 
standard  is  or  is  not  met  are  clear  and 
well  understood. 

In  the  ease  of  implementation  of  the 
performance  standards  under  §  340.3(c), 
it  has  been  useful  to  provide  to 
individuals  seeking  to  introduce 
regulated  articles  derived  from  any  of 
the  six  crops  listed  under  §  340.3(b)(l)(i) 
examples  of  confinement  procedures 
that  would  enable  the  performance 
standards  to  be  met  Such  examples  are 
not  prescribed  procedures  that  must  be 
followed,  but  rather  are  indications  of 
options  that  can  be  used  to  achieve  the 
required  confinement  standard  for  each 
of  the  crop  species.  APHIS  has  provided 
such  examples  in  its  User's  Guide  for 
Introducing  Genetically  Engineered 
Plants  and  Microorganisms  (APHIS 
Technical  Bulletin  No.  1783)(referred  to 
hereinafter  as  User's  Guide),  which  is 
provided  upon  request  to  any  interested 
individual.  APHIS  believes  that  the 
same  level  of  clarity  can  be  achieved  for 
other  crop  species  and  that  providing 
additional  information  to  responsible 
persons  will  remove  imcertainty  about 
the  ability  to  comply  with  the 
performance  standards  in  particular 
cases. 

APHIS  intends  that  there  be  clear 
information  available  to  responsible 
persons  to  aid  them  in  meeting  the 
performance  standards.  To  provide 
additional  guidance  of  this  sori, 
particularly  in  regard  to  the 
requirements  of  performance  standards 
in  §§  340.3(c)(5)  and  340.3(c)(6),  APHIS 
has  developed  additional  information 
that  iUustrates  the  type  of  reasoning  that 
woidd  apply  in  designing  an 
appropriate  protocol  for  other  crop 
species  based  on  their  biology.  Thia 


discussions  of  biological  fectors  relevant 
to  issues  of  confinement  and  persistence 
for  several  examples  of  plant  species  not 
included  in  the  original  list  of  crops  at 
§  340.3(b)(l)(i)  will  be  included  in  a 
revised  User's  Guide.  The  examples  will 
be  accompanied  by  an  expanded 
discussion  of  the  biological  fectors  that 
need  to  be  considered  to  evaluate  the 
adequacy  of  confinement  protocols 
based  on  the  biology  of  the  particular 
plant  species  in  question. 

APmS  has  provided  advice  to    . 
responsible  persons  in  the  past  on 
whether  particular  protocols  for  field 
tests  of  the  six  crops  listed  at 
§  340.3(b)(l)(i)  meet  performance 
standard  requirements.  The  Agency 
anticipates  providing  similar  advice 
upon  request  for  protocols  for  any  other 
plant  species  eligible  under 
§  340.3(bKl).  It  remains  the  duty  of  the 
responsible  person  to  determine  the 
specific  procediues  that  will  need  to  be 
used  to  meet  the  performance  standards 
and  to  certify  that  those  standards  are 
being  met 

In  rurther  response  to  the  commenter, 
APHIS  would  stress  that  the 
performance  standards  themselves  must 
not  be  confused  with  other  mechanisms 
to  monitor  or  dociunent  compliance 
with  those  standards.  Since  die  original 
publication  of  7  CFR  340  (52  FR  22802- 
22915,  June  16, 1987),  APHIS  has 
performed  field  inspections  for  many 
field  trials.  Initially,  when  only 
permitting  procedures  were  available, 
inspections  were  performed  exclusively 
on  field  trials  under  permit  Since  1993, 
many  inspections  have  also  been 
performed  on  trials  that  have  gone 
forward  under  notification  procedures. 
Inspections  have  often  been  conducted 
witii  the  participation  of  State 
regulatory  officials.  These  inspections 
have  demonstrated  to  the  Agency  that 
applicants  have  been  able  to  comply 
extremely  well  with  either  the 
performance  standards  or  specified 
permit  conditions. 

APHIS  considers  as  erroneous  the 
assiunption  that  oversight  under 
permitting  procedures  provides  greater 
assurance  of  "safety"  than  oversight 
under  notification  procedures. 
Compliance  with  either  specified  permit 
conditions  or  performance  standards 
under  notification  procedures  requires 
the  cooperation  of  all  involved  in  the 
conduct  of  the  field  trial.  The  outcome 
of  either  permitting  or  notification 
procedures  is  attainment  of  essentially 
the  same  level  of  confinement  No 
change  to  the  regulations  is  made  in 
response  to  this  comment 

Several  commenters  expressed  the 
view  that  the  proposed  expansion  of 
eligibility  requirements  for  notification 


was  too  broad  and  that  permitting 
procedures  should  remain  in  force  for  a 
regulated  article  that  has  wild  relatives 
in  the  United  States  with  i^iich  the 
plant  can  interbreed.  Genetically 
engineered  varieties  of  crops  such  as 
sunflowers,  radishes,  rice,  and  rapeseed, 
which  can  hybridize  with  wild  relatives 
growing  in  the  United  States,  were 
singled  out  as  special  concerns,  as  were 
genetically  engineered  varieties  of 
perennial  landscaping  species  and 
largely  undomesticated  species  such  as 
forest  trees.  In  response  to  these 
concerns,  APHIS  agrees  that  there  are 
important  differences  in  the  biology  of 
different  crop  species  that  will  affect  the 
ability  of  confinement  procedures  to 
achieve  the  required  performance 
standard.  These  biological  fectors  will 
be  relevant  when  a  protocol  intended  to 
meet  the  performance  standards  for  a 
particular  field  trial  is  being  deseed. 
Such  fectors  include,  for  example,  the 
lifespan  of  the  plant  species  in  the  field, 
dormancy  of  its  seeds,  pollen  survival 
and  dispersion,  the  presence  of  sexually 
compatible  plants  that  are  availabte  to 
receive  pollen  in  the  vicinity  of  the  trial, 
the  ability  of  the  plant  to  be  vegetatively 
propagated,  and  climatic  conditions.  We 
note,  however,  that  these  commenters 
appear  to  presiune  that  all  gene  transfers 
pose  risks,  even  those  that  only  result  in 
progeny  that  do  not  persist  in  the 
environment  (in  accordance  with  the 
requirements  of  performance  standards 
in  §§  340.3(c)(5)  and  340.3(c)(6)).  We 
believe  that  this  is  not  the  case.  Indeed, 
it  would  be  inaccurate  to  assert  that  any 
trait  that  is  transferred  from  a  transgenic 
plant  to  a  wild  relative,  even  with  the 
potential  of  persisting  in  a  population  of 
that  vrild  relative,  will  necessarily  pose 
a  risk  per  se.  The  environmental 
analysis  to  address  the  effect  of-a 
particular  trait  on  a  recipient 
population,  as  required  in  the 
consideration  of  certain  petitions  for  the 
determination  of  nonregulated  status, 
would  likely  involve  case-by-case 
analysis  based  on  the  trait,  die 
characteristics  of  the  recipient 
popidation,  and  other  fectors. 

The  inference  of  previous  commenters 
that  field  tests  with  certain  plant  species 
will  require  more  stringent  confinement 
procedures  to  comply  with  the 
performance  standards  is,  however, 
clearly  correct  Certain  crop  species  are 
not  highly  domesticated,  and  some, 
such  as  strawbories,  are  sometimes 
grown  in  areas  where  interfiartile  wild 
refetives  are  abundant.  In  some 
instances  these  wild  refetives  are 
routinely  fotmd  within  fields  of  the 
ciiltivated  crop.  In  such  instances,  it 
may  be  necessary  to  prevent  flowering 


or  to  apply  physical  methods  that 
contain  pollen  flow.  In  some  instances, 
the  responsible  person  may  deem  a 
particular  test  site  unsuifeble  for  a 
particular  field  trial  based  on  such 
biological  considerations.  We  would, 
however,  note  that  field  trials  of  many 
species  of  trees,  which  were  raised  as  a 
concern,  can  easily  be  safely  performed 
over  a  period  of  several  years  under 
notification  procedures,  based  on  the 
feet  that  the  trees  do  not  become 
sexually  mature  for  a  considerable,  and 
well-esteblished,  period  of  years.  Other 
tree  species  can  be  effectively  isolated 
from  wild  poptilations  by  the 
approprfete  choice  of  test  location  or  by 
use  of  physical  methods  for 
confinement  of  pollen.  APHIS  does  not 
believe,  therefore,  that  the  biological 
difiisrences  disoissed  in  these 
comments  provide  adequate 
justification  for  limiting  the  application 
of  performance  standards  to  a  smaller 
set  of  host  organisms  than  was  in  the 
proposed  rule.  However,  APHIS 
recognizes  that  there  are  two  features  of 
biology  of  trees  (and,  in  some  instances, 
of  other  crops  grown  as  perennials)  that 
merit  specific  consideratfon  in  a 
regulatory  context  Field  tests  involving 
trees  may  be  several  years  in  duntion, 
and  such  trials  may  result  in 
unexpected  exposures  of  nontarget 
organisms  in  the  environment  of  the  test 
site  if  continual  vigilance  as  to 
adherence  to  performance  standards  is 
not  maintained.  Furthermore,  the 
regiUated  articles  may  reach  sexual 
matiuity  considerably  after  initial 
planting,  ft  may  well  be,  therefore,  diat 
the  procedures  utilized  to  ensiue 
reproductive  confinement  of  the 
r^ulated  articles  in  the  first  yeai  of  a 
field  trial  may  prove  inadequate  at  a 
feter  time  in  the  trial.  To  emphasize  the 
level  of  continual  vigilance  that  is 
required  to  ensure  that  all  relevant 
biological  fectors  are  taken  into  accoimt. 
APHIS  will  require  that  all  field  trials 
under  notification  procedures  that  are  to 
be  greater  than  one  year  in  duration  be 
renewed  annually.  This  will  be 
accomplished  by  adding  the  following 
sentence  at  the  end  of  §  340.3(e)(4): 

Such  acknowledgment  will  apply  to  field 
testing  for  one  year  from  the  date  of 
introduction,  and  may  be  renewed  annually 
by  submission  of  an  additional  notification  to 
APHIS. 

APHIS  stresses  that  it  views  the 
requirement  for  compliance  with  a 
performance  standard  as  a  stringent  one 
that  requires  responsible  persons  to  take 
a  level  of  care  equal  to  or  greater  than 
diat  under  peimitting  procedures.  We 
expect  that,  if  a  responsible  person  has 
any  question  about  whether  he  or  she 
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can  comply  with  the  performance 
standards  for  the  introduction  of  a 
regulated  article,  that  person  must  either 
apply  for  a  permit  under  §  340.4  or 
consult  with  APHIS;  and  that  States  will 
continue  to  provide  input  to  APHIS, 
particularly  if  they  have  any  concern 
about  whether  the  performance 
standards  can  be  complied  with  in  a 
given  field  trial. 

Another  commenter  that  opposed  the 
proposed  extension  of  notification 
procedures  asserted  that  APHIS'  1993 
final  rule  (58  FR  17044-17059,  March 
31,  1993)  establishing  notification 
proceduires  for  field  trials  of  certain 
regulated  articles,  fmrticularly  the  six 
crop  species  listed  in  §  340.3(b)(l)(i), 
was  based  primarily  on  a  USDA  finding 
that  the  six  listed  crop  species  posed  a 
negligible  risk  of  gene  flow  to  wild 
relatives  in  the  United  States.  The 
commenter  argued  that  in  many  cases, 
scientists  do  not  know  the  extent  to 
which  U.S.  crops  interbreed  with  wild 
relatives  nor  the  extent  to  which  wild 
relatives  exist  in  areas  where  crops  are 
grown,  and  further  recommended  that 
case-by-case  risk  assessments  under  its 
permit  procedures  of  all  U.S.  crops  with 
interbreeding  wild  relatives  in  this 
country  should  continue  to  be  required 
until  the  Department  has  a 
comprehensive  database  of  information 
addressing  relevant  biological  factors  for 
these  crops. 

In  response  to  this  comment,  APHIS 
disagrees  with  the  assertion  that  the 
primary  basis  for  our  final  rule 
establishing  the  notification  option  was 
an  Agency  determination  that  there  was 
negligible  risk  of  gene  flow  bom 
transgenic  derivatives  of  the  six  listed 
crop  species  to  wild  relatives.  Our 
action  was  based  on  accumulated 
experience  showing  that  the  six  listed 
crop  species,  which  were  those  crops  for 
which  the  greatest  number  of  field  trials 
had  been  performed  in  the  United  States 
to  that  time,  could  be  safiely  field  tested 
under  permit,  and  on  our  recognition 
that  the  conditions  imposed  under 
permit  formed  the  basis  for  adequate 
confinement  measures  under 
performance  standards.  In  response  to  a 
specific  request  by  a  commenter,  APHIS 
did  provide  in  its  final  rule  additional 
evidence  that  the  potential  for  gene  flow 
from  the  six  listed  crop  species  to  wild 
relatives  in  the  United  States  was 
negligible  regardless  of  whether  the 
performance  standards  were  applied. 
Nevertheless,  the  Agency  continues  to 
believe  that  the  performance  standards 
themselves  adequately  address  the  issue 
of  gene  flow.  APHIS  acknowledges  that 
insufficient  data  with  respect  to 
interbreeding  potential  or  the  locations 
of  populations  of  wild  relatives  for  some 


plant  species  could  affect  the 
appropriateness  of  design  protocols  for 
particular  field  trials.  These 
considerations  would  be  a  necessary 
part  of  the  responsible  person's  analysis 
of  what  would  be  required  to  comply 
with  the  performance  requirements 
under  §  340.3(c).  It  may  be  the  case  that 
in  some  instances,  based  on  the 
realization  that  existing  information  is 
inadequate,  adherence  to  the 
performance  standards  might  require, 
for  example,  that  flowering  of  the 
regulated  article  be  prevented  or  that 
physical  means  such  as  bagging  be 
utilized  to  prevent  pollen  flow  from  the 
regulated  article.  As  indicated 
previously,  APHIS  will  consult  with 
responsible  persons  upon  request 
regarding  compliance  with  the 
standards  in  individual  instances  and  is 
also  preparing  other  useful  information 
for  inclusion  in  its  User's  Guide. 
Nonetheless,  APHIS  believes  that  the 
performance  standards  themselves 
adequately  address  the  concerns  raised 
by  the  commenters.  No  change  to  the 
regulations  is  made  in  response  to  this 
comment 

The  commenter  does  raise  a  point  that 
is  relevant  to  another  section  of  the  rule, 
however.  Incomplete  data  regarding 
compatibility  with  relatives  or  the 
presence  of  interbreeding  populations  of 
related  species  may  dramatically  affect 
the  abili^  to  reach  a  subsequent 
determination  of  nonregulated  status  for 
certain  regulated  articles,  and  this 
should  be  noted  by  any  persons  who 
may  consider  submitting  such  petitions. 
For  traits  potentially  related  to  plant 
survival,  such  as  disease  or  stress 
resistance,  information  of  this  kind  will 
often  be  important  to  an  analysis  of  the 
potential  for  plant  pest  risk  imder  the 
petition  process  at  §  340.6. 

Several  commenters  disputed  APHIS' 
assertion  in  the  proposed  rule  that  the 
Agency  has  gained  considerable 
experience  with  field  testing  imder 
notification  and  permitting  procedures. 
These  conunents,  in  general,  questioned 
how  much  experience  bad  really  been 
gained,  in  view  of  the  fact  that  most  of 
the  permits  have  been  granted  in  the  last 
few  years;  whether  the  long-term  effects 
of  releases  had  really  been  determined; 
and  whether  the  Agency  had  yet 
obtained  any  "hard  data"  to  assess 
specific  environmental  impacts. 

In  response  to  these  comments, 
APHIS  believes  that  its  statements 
regarding  accumulated  experience 
remain  correct.  While  it  is  true  that  the 
majority  of  field  trials  of  regulated 
articles  have  been  conducted  in  the  last 
two  years,  all  evidence  obtained  to  date, 
including  that  &t>m  monitoring  reports 
submitted  to  the  Agency  by  responsible 


persons  overseeing  the  tests,  indicates 
that  the  trials  have  been  conducted 
safely,  and  that  there  has  been  no  reason 
to  believe  that  any  hypothetical  "long- 
term"  impacts  have  arisen  or  are  likely 
or  foreseeable  as  a  consequence  of  the 
conduct  of  any  field  trial  in  accordance 
with  this  final  rule.  The  request  for 
"hard  data."  which  APHIS  interprets  to 
mean  "data  derived  from  experiments 
designed  specifically  to  address 
particular  safety  concerns,"  ignores  a 
great  deal  of  highly  relevant  data,  some 
of  which  may  be  empirical  in  nature,  on 
the  behavior  of  the  test  plants  as 
determined  by  individtials  expert  in  the 
behavior  of  the  plant  species.  Moreover, 
"hard  data"  has  been  requested  and 
obtained  by  the  Agency  in  some 
instances,  when  deemed  material  to 
consideration  of  a  petition  for 
determination  of  nonregulated  status  for 
a  regulated  article. 

One  commenter  inquired  whether  an 
applicant  would  be  able  to  request  a 
permit  for  which  an  environmental 
assessment  is  written  for  a  regulated 
article  that  might  qualify  for  notification 
procedures.  APHIS  agrees  that  field 
trials  that  would  qualify  for  notification 
procedures  could  be  given  permits  upon 
request.  However,  as  indicated  in 
APHIS'  National  Environmental  Policy 
Act  (NEPA)  Implementing  Procedures, 
which  were  published  on  February  1, 
1995  (60  FR  6000-6005)  and  codified  at 
7  CFR  part  372,  permitting  and 
acknowledgment  of  notifications  for 
confined  field  releases  of  genetically 
engineered  organisms  have  been 
categorically  excluded  &t>m  the 
requirement  to  prepare  environmental 
assessments  or  environmental  impact 
statements.  There  are  two  relevant 
exceptions  indicated  in  those 
procedures.  Section  372.5(d)(1)  provides 
for  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  "When  any  routine  measure, 
the  incremental  impact  of  which,  when 
added  to  other  past,  present,  and  future 
actions  (regardless  of  what  agency  or 
person  undertakes  such  actions),  has  the 
potential  for  significant  environmental 
impact."  Section  372.5(d)(4)  provides 
for  the  preparation  of  such  analyses 
"When  a  confined  field  release  of 
genetically  engineered  organisms  or 
products  involves  new  species  or 
organisms  or  novel  modifications  that 
raise  new  issues."  The  decision  as  to 
whether  either  or  both  of  these 
exceptions  to  the  categorical  exclusion 
applies  will  be  made  by  the 
Administrator. 

One  commenter  asked  whether  the 
proposed  changes  to  notification 
procedures  would  in  effect  require  a 
responsible  person  to  submit  requests 


for  notification  more  than  120  days  in 
advance  of  a  desired  field  trial  in  order 
to  give  the  Administrator,  APHIS,  time 
to  determine  whether  the  plant  species 
in  question  is  considered  a  weed  in  the 
area  of  the  proposed  introduction,  and 
to  give  the  responsible  person  time  to 
submit  a  permit  application  if 
notification  procedures  are  deemed  not 
to  apply.  APHIS  believes  that  the 
scenario  described  will  rarely  apply  for 
plant  species  that  are  commonly 
cultivated.  In  most  instances,  there  will 
not  be  any  uncertainty  beforehand  as  to 
whether  a  particular  species  is  a  weed 
in  the  area  around  the  site  of  a  proposed 
introduction.  If  an  applicant  hais  any 
uncertainty  regarding  the  weed  status  of 
a  particular  species  aroimd  the  site  of  a 
proposed  introduction,  that  applicant 
should  consult  with  the  Agency  as  early 
as  possible  to  enable  the  agency  to 
obtain  the  necessary  information  early 
enough  to  prevent  undesirable  delays.  It 
should  be  pointed  out  that  applicants 
need  to  take  into  consideration  the 
presence  of  sexually-compatible 
populations  of  the  same  plant  species, 
even  if  not  weedy,  in  the  area  of  a 
proposed  test  site  in  the  development  of 
test  protocols  that  would  meet  the 
performance  standards  under  §  340.4. 

One  commenter  suggested  that  the 
phrasing  of  the  new  eligibility  criterion 
under  proposed  §  340.3(b)(1)  would 
require  that  notification  procedures 
apply  for  introductions  of  all  non-weed 
plant  species.  APHIS  believes  that  this 
comment  is  incorrect.  The  eUgibility 
criterion,  as  written,  applies  only  to 
regulated  articles,  as  defined  under 
§340.1. 

Less  than  half  of  all  conunents 
specifically  addressed  the  proposed 
revision  of  eligibility  criterion  under 
§  340.3(b)(5).  which  would  extend  the 
existing  eligibility  criterion  to  allow 
introductions  under  notification 
procedures  of  plants  containing  genetic 
sequences  from  plant  viruses  that  are 
noncoding  regulatory  sequences  of 
known  function,  or  that  are  sense  or 
antisense  genetic  constructs  derived 
from  viral  genes  bom  plant  viruses  that 
are  prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur  and 
that  infect  plants  of  the  same  host 
species,  and  that  do  not  encode  a 
functional  noncapsid  gene  product 
responsible  for  cell-to-cell  movement  of 
the  virus. 

One  comment  from  a  scientific  society 
expressed  the  view  that  the  proposal 
was  based  on  sound  scientific  data 
dealing  with  the  safety  of  virus-resistant 
plants.  Another  comment  supported  the 
proposed  extension,  but  recommended 
in  addition  that  the  eligibility  criterion 
not  require  that  any  viral  gene  be 


derived  from  a  plant  virus  that  is 
prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur.  The 
rationale  provided  for  this 
recommendation  was  that  when  field 
trials  are  performed  luider  controlled 
circumstances,  the  crop  performance 
standards  would  be  sufficient  to  prevent 
the  unintentional  dissemination  of  the 
virus  by  the  introduced  viral 
component,  which  is  not  itself  capable 
of  plant  infection.  Also,  it  was  indicated 
that  the  opportimity  for  recombination 
would  be  less  in  an  isolated  field  with 
no  homologous  viruses  than  in  an  area 
with  like  viruses. 

APHIS  disagrees  with  the 
commenter's  rationale  for  further 
changes  to  the  proposal.  The 
performance  standards  are  designed  to 
prevent  persistence  of  the  regiilated 
article  or  its  progeny,  and  do  not 
specifically  address  dissemination  or 
persistence  of  other  organisms,  such  as 
viruses  or  their  vectors. 

Approximately  a  quarter  of  the 
comments  opposed  the  proposed 
revision  to  the  eligibility  criterion  in 
§  340.3(b)(5).  These  comments  raised 
some  or  all  of  the  following  four  issues: 
risks  of  gene  flow  to  related  plant 
species;  risks  of  synergistic  effects  when 
the  regulated  article  is  infected  with 
plant  viruses  other  than  the  one  &t>m 
which  its  viral  component  was  derived; 
risks  that  new  viral  strains  will  be 
produced;  and  the  supposed  paucity  of 
empirical  data  availaUe  to  support  the 
proposed  revision. 

Chie  commenter  expressed  concern 
that  movement  of  genes  of  viral  origin 
bom  regulated  articles  to  related  plant 
species  could  occiu  when  plants 
containing  such  genes  are  introduced 
under  notification,  which  could  have 
significant  implications  for  both 
agroecosystems  and  natiual  ecosystems, 
as  viral  transgenes  transferred  to  wild 
plant  populations  could  result  in  new  or 
worse  weeds  in  farmers'  fields  or  alter 
the  genetic  diversity  of  natural 
ecosystems. 

APHIS  disagrees  with  these 
comments.  APHIS  believes  that  it  has 
addressed  the  issue  of  gene  flow  frtim 
regulated  articles  to  other  plants  in  its 
general  discussion  of  the 
appropriateness  of  the  performance 
standartls  for  confinement  of  field  trials. 

The  issues  with  respect  to  potential 
syneigjistic  effects  and/or 
recombinational  events  revolve  around 
potential  interactions  between  the 
regulated  article  and  othw  viruses  in 
field  settings:  Before  discussing  these 
phenomena  in  detail,  however.  APHIS 
notes  that  during  field  testing  of  virus 
resistant  plants  (whether  transgenic  or 
conventionally  bred),  researchers 


routinely  make  efforts  to  exclude 
unwanted  viruses  to  which  the  test 
plants  are  not  resistant  (unless  they  are 
specifically  investigating  an  effect  such 
as  synergy).  This  is  done  because 
infection  of  plants  with  other  viruses 
causes  additional  disease  symptoms  that 
make  comparative  evaluation  of  the 
desired  disease  resistance  phenotypes  of 
the  test  lines  (the  transgenic  lines)  with 
controls  (the  nontransgenic  parent  lines) 
difBcult  or  impossible.  The  need  for 
exclusion  of  other  viruses  during  field 
trials  with  vegetatively  propagated 
plants  (e.g.,  potato^)  is  even  more 
severe.  With  such  plants,  infection  with 
other  viruses  not  only  contaminates  the 
experimental  plants  but  results  in 
infection  of  all  clonal  progeny.  Infected 
plants  then  need  to  be  destroyed,  or  the 
unwanted  virus  must  be  eliminated  via 
tissue  culture,  a  time-consuming  and 
expensive  procedure.  For  any  crop,  if  an 
unwanted  virus  is  seed  transmitted, 
progeny  lines  also  become  infected, 
which  can  affect  an  entire  breeding 
program.  Thus,  researchers  have  long     - 
recognized  the  importance  of 
minimizing  the  presence  of  unwanted 
viruses  from  field  tests  of  virus  resistant 
plants.  Minimizing  unwanted  viruses  in 
a  test  plot  minimizes  the  opportunity  for 
recombination  or  synergy. 

The  concerns  raised  over  the  potential 
for  synergistic  effects  between  viral 
genes  in  the  regulated  article  and  other 
viruses  that  may  infect  the  plant  allude 
to  the  phenomraon  that,  when  two 
viruses  simultaneously  infect  a  plant, 
disease  symptoms  can  be  more  severe 
than  when  either  of  the  viruses  alone 
infects  the  plant.  Such  synergistic 
infections  can  often  residt  in  severely 
diseased,  unsalable  crops  under  current 
agriciiltural  production.  APHIS  believes, 
however,  that  such  synergistic 
interactions  are  relatively  rare  in  mixed 
viral  infections.  APHIS  estimates  that 
more  than  2000  plant  viruses  have  been 
identified  woridwride.  Information 
gathered  for  APHIS  on  the  occiirrence  of 
synergistic  interactions  by  Dr.  Vicki 
Vance,  University  of  South  Carolina,  on 
file  in  the  administrative  record, 
identified  no  more  than  25  synergistic 
viral  intwactions.  Moreovw,  because 
synergy,  unlike  recombination,  is  not 
related  to  the  potential  for  creation  of 
new  viruses,  the  effects  of  synergy  may 
in  effect  be  considered  to  be  agronomic, 
rathw  than  environmental.  Investigation 
of  the  potential  for  synergy  may  be  a 
part  of  the  evaluation  of  a  new  crop 
variety  imdergoing  agronomic  testing. 
Were  synergistic  interactions  manifested 
by  a  transgenic  crop  during  field  testing, 
severe  infection  would  result,  and  the 
plants  or  plant  lines  would  likely  be 
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destroyed  because  they  would  have  no 
use  in  a  breeding  program.  These  effects 
would  be  limited  to  £e  test  plants. 
Three  other  independent  reports 
prepared  in  different  countries  and 
published  in  1995  and  on  file  in  the 
administrative  record  address  the 
subject  of  synergy  and  viral  resistant 
transgenic  plants: 

1.  "Transgenic  virus-resistant  plants 
and  new  plant  Aoruses,"  a  report 
prepared  by  the  American  Institute  of 
Biological  Scriences  (AIBS),  based  on  a 
workshop  convened  by  AIBS  and 
sponsored  by  the  USDA; 

2.  "Risks  to  the  Agricultural 
Environment  Associated  with  Current 
Strategies  to  Develop  Virus  Tolerant 
Plants  Using  Genetic  Modification," 
written  by  Henry,  C.  M.,  Barker,  I.,  Pratt, 
M.,  Pemberton,  A.  W.,  Farmer,  M.  J., 
Gotten,  J.,  Ebbels,  D.,  Goates,  D.,  and 
Stratford,  R.,  for  the  United  Kingdom 
Ministry  of  Agriculture  Fisheries  and 
Food;  and 

3.  "Transgenic  plants  expressing  viral 
genes:  Issues  related  to  field  releases," 
written  by  Rochon,  D.  M.,  Ellis,  P.  E., 
Martin,  R.  R.,  and  Sanfom,  H.,  for 
Agricultiu«  and  Agri-Food  Ganada. 

All  these  reports  support  APHIS' 
conclusions  that  viral  synergies  are  rare 
and  would  pose  only  transitory 
agronomic  concerns,  but  not 
enviroiunental  risks.  Agronomic 
characteristics  such  as  disease 
susceptibility  are  routinely  evaluated 
during  agronomic  testing.  On  the  basis 
of  all  the  information  presented, 
therefore,  APHIS  beUeves  that  the 
potential  for  viral  synergies  when 
regulated  articles  are  introduced  under 
notification  will  pose  no  concerns 
difierent  from  those  arising  under 
traditional  agricultuiral  breeding  and 
practice. 

In  further  response  to  the 
commenters,  the  issue  with  respect  to 
recombination  centers  around  the 
potential  to  create  new  plant  viruses 
when  transgenic  virus  resistant  plants 
are  infected  by  other  plant  viruses.  The 
term  "recombination"  is  typically 
defined  as  an  exchange  of  nucleotide 
sequences  between  two  nucleic  acid 
molecules.  Such  exchanges  between 
genomes  result  in  heritable,  permanent 
change.  While  recombination  is  a 
common  process,  which  is  responsible 
in  nature  for  much  of  the  observed 
variation  between  individual  members 
of  the  same  species,  a  variety  of  Cactors 
affect  the  appearance  and  siuvival  of 
recombinant  types.  In  all  experiments 
that  have  been  performed  to  date  with 
plant  viruses,  recombinant  types  have 
been  observed  only  when  transgenic 
plants,  containing  viral  sequences  and 
susceptible  to  the  virus  from  which 


those  sequences  are  derived,  are 
infected  with  a  defective  but 
replication-competent  parental  virus 
type  under  a  strong  selection  for 
production  of  recombinant  virus. 
Recombination  between  two  plant 
viruses  under  natural  field  conditions 
has  never  been  reported  and  may  be 
sufficiently  rare  that  it  may  only  be 
observed  to  occiir  on  an  evolutionary 
time  scale.  There  are  no  published 
reports  demonstrating  recombination 
between  a  virus-resistant  transgenic 
plant  and  a  nondefective  and  unrelated 
plant  virus.  Resistance  to  an  infecting 
virus  would  prevent  or  at  least  partially 
inhibit  replication  of  that  virus  and 
replicated  progeny  viruses  might  not 
therefore  be  available  for  recombination 
with  the  resident  viral  transgene.  The 
reports  cited  above  on  transgenic  plants 
expressing  viral  genes  provide  more 
detailed  discussions  on  the  factors 
aSiecting  recombination,  the  detection  or 
survival  of  recombinants,  and  provide 
additional  reference  sources. 

The  likelihood  that  a  statistically  rare 
recombinational  event  wiU  occur 
depends  on,  among  other  things,  sample 
size.  Typically,  the  first  field  trials  of 
regulated  articles  containing  genes  from 
plant  viruses  that  have  not  yet  been 
demonstrated  to  confer  virus  resistance 
on  the  host  plant  are  small,  i.e.,  with 
single  genotypes  representing  perhaps 
0.5  acre  or  less.  Lines  that  are  selected 
for  testing  on  larger  plots  are  generally 
those  that  have  been  shown  to  be 
resistant  to  infiaction  by  the  parental 
virus  under  field  conditions  during 
prior  small  scale  field  testing.  In  £act, 
greater  than  95  percent  of  the  individual 
field  tests  of  virus  resistant  plants  that 
have  been  conducted  to  date  under 
permit  or  notification  procediues  have 
been  small,  under  5  acres  in  area.  The 
larger  field  trials  that  have  been 
performed  to  date  have  involved  lines 
that  have  been  subsequentiy  deregulated 
(e.g.,  Asgrow's  ZW-20  squash)  or  other 
crop  lines  that  are  relatively  far  along  in 
their  agronomic  testing.  All  such 
varieties  have  already  been 
demonstrated  to  be  resistant  to  viral 
infiaction,  reducing  the  likelihood  of 
recombination  with  the  related  virus. 

As  stated  above,  if  an  unwanted  virus 
infects  the  transgenic  plant  and 
replicates,  recombination  theoretically 
could  occur.  The  potential  for 
recombination  will  be  limited  by  efforts 
to  exclude  unwanted  viruses  from  field 
tests.  Additional  constraints  in 
proposed  eligibility  criterion 
§  340.3(b)(5)  for  viral  sequences  that 
meet  notification  are  that  the  inserted 
viral  sequences  come  from  a  viral  strain 
that  infects  the  recipient  plant  and  that 
the  virus  be  widely  prevalent  in  the  area 


where  the  field  test  is  to  be  performed. 
If  these  limitations  apply,  the  RNA's  of 
concern  that  could  potentially 
recombine  (the  viral  transgene  and  the 
unwanted  virus)  would  be  nucleic  acids 
that  would  have  already  had  the 
potential  to  interact  and  recombine  in 
nature  if  the  two  viruses  natiually 
infected  the  same  plant  and  were 
located  within  the  same  plant  tissues. 

APHIS  believes  that  scientific 
evidence,  routine  agricultural  practices, 
and  the  other  restrictions  contained 
under  revised  §  340.3(b)(5)  make  it 
highly  imlikely  that  any  new  virus  will 
arise  as  a  result  of  field  testing  of  a 
transgenic  virus  resistant  plant  under 
notification  procedures.  APHIS  also 
believes  that  in  the  luilikely  event  that 
a  new  virus  should  arise,  standard 
practices  that  are  used  to  control  new 
viral  diseases  that  are  detected  in 
agricultural  settings  would  also  be 
adequate  to  address  any  new  virus. 
Again,  two  of  the  above-cited  reports 
that  addressed  this  general  subject 
reached  conclusions  similar  to  those  of 
APHIS.  In  a  report  to  Agricult\ue  and 
Agri-Food  Ganada,  Rochon  et  al.  (1995) 
conclude,  "It  is  likely  that  current 
means  of  detecting  and  controlling  new 
diseases  in  this  country  would  be 
adequate  to  control  any  new  virus 
resulting  from  recombination  between  a 
transgene  and  another  virus."  The  AIBS 
report  concludes  by  stating,  "With  or 
without  the  use  of  transgenic  plants, 
new  plant  virus  diseases  will  develop 
that  will  require  attention."  No  changes 
to  the  regulations  are  made  in  response 
to  these  comments. 

Several  commenters  expressing 
opposition  to  the  proposed  revision  to 
§  340.3(b)(5)  asserted  that  there  is 
insufficient  empirical  data  for  its 
justification.  In  response  to  these 
comments,  we  understand  the  desire  for 
additional  experiments  specifically 
designed  to  increase  understanding  of 
the  mechanisms  involved  in  virus 
resistance,  to  measure  the  frequency  at 
which  certain  interactions  between 
regulated  articles  and  infecting  viruses 
occur,  and  to  examine  the  effects  of 
those  interactions  on  virus  populations. 
We  agree  that  stich  information  will 
probflhly  be  scientifically  intmesting.  It 
may  also  be  potentially  useful  for 
resolving  uncertainties  that  ouy  arise 
for  specific  crop-gene  combinations 
when,  eventually,  approval  is  sought  to 
grow  the  regulated  articles  under 
routine  agricultural  conditions  as 
opposed  to  imder  performance 
standards  (i.e.,  when  a  petition  is 
submitted  to  APHIS  for  a  determination 
of  nonregulated  status).  A  statement  in 
the  AIBS  report  (1995)  previously  cited 
recognizes  this  fact:  "More  research  is 


needed  to  explain  these  mechanisms 
and  to  assess  the  environmental  and 
agricultural  risks  that  might  be 
presented  by  the  conunercialization  of 
transgenic  virus-resistant  crops." 

We  do  not  agree  with  the  comment 
that  additional  data  of  these  types  are 
needed  to  justify  the  proposed 
modification  to  §  340.3(b)(5)  for  field 
trials  under  notification  procedures. 
Such  argiunents,  APHIS  believes,  ignore 
the  weight  of  experience  with 
conventionally  bred  and  conventionally 
cross-protected  crop  varieties  (a  cross- 
protected  variety  being  one  made 
immune  or  resistant  to  a  sesgte  strain  of 
a  virus  by  infecting  the  variety  vnth  a 
mild  strain  of  the  virus),  and  take  note 
of  neither  the  performance  standards 
under  §  340.3(b)  nor  the  agricultural 
practices  routinely  used  to  minimize 
infection  of  test  crops  or  to  control 
infections. 

One  commenter  suggested  that  APHIS 
mischaracterized  the  results  of  the  AIBS 
Workshop  on  Transgenic  Virus- 
Resistant  Plants  and  New  Plant  Viruses. 
The  comment  asserted  that  a 
discrepancy  exists  between  the 
proposed  regulations  (which  would 
extend  eligibility  to  all  viral  genes 
derived  from  certain  viruses,  apart  from 
those  genes  encoding  noncapsid 
movement  proteins)  and  the  written 
proceedings,  which  in  the  view  of  the 
commenter  indicated  that  any  as  yet 
undiscovered  viral  genes  would  pose 
novel  risks,  with  the  implicit 
implication  that  such  genes  should  not 
be  eligible  for  APHIS'  notification 
procedures. 

APHIS  disagrees  with  this 
commenter's  interpretation  of  the 
workshop  proceedings.  The  relevant 
phrase  in  the  AIBS  report,  which 
contains  the  only  mention  of  "known" 
genes,  is,  "The  participants  agreed  that 
the  risk  considerations  for  coat  protein 
(currenUy  on  the  list  for  notification)  are 
the  same  as  those  for  other  known  viral 
genes  .  *  *  *"  APHIS  believes  that  the 
report  does  not  attempt  to  indicate  that 
other  genes  would  pose  new  risks,  but 
rather  that  the  participants  at  the 
workshop  only  discussed  the  potential 
risks  of  genes  for  which  scientific 
information  was  at  hand.  APHIS 
believes  that  enough  information  has 
been  established  to  date  about  the 
function  of  plant  virus  genes  so  that 
whole  new  catteries  of  genes  that 
would  raise  new  concerns  other  than 
those  addressed  at  the  workshop  are 
unlikely  to  appear.  However,  should 
any  information  arise  that  would 
suggest  that  notification  procedures  are 
not  appropriate  for  a  specific,  as  yet 
undiscovered  class  of  viral  genes, 
APHIS  would  of  course  act  to  ensure 


that  appropriate  safety  requirements  for 
field  testing  applied  to  such  trials. 
The  comment  also  noted  that  the 
proposal  would  extend  notification 
procedures  to  field  trials  of  any  size, 
while  the  report  only  discussed  risk 
considerations  for  small-scale  trials,  i.e., 
those  under  10  acres.  APHIS  agrees  that 
the  workshop  participants,  in  discussing 
specific  categories  of  genes  in 
accordance  with  questions  distributed 
to  participants  to  help  focus 
discussions,  specifically  addressed 
small  scale  field  trials.  However,  in  their 
discussions  of  the  various  types  of  viral 
interactions  (such  as  recombination  and 
synergy)  that  formed  the  broader  issues 
at  the  heart  of  the  workshop,  no  specific 
size-related  concerns  were  raised. 
Moreover,  as  was  discussed  previously, 
preliminary  field  trials  with  new  crop 
lines  carrying  virus-derived  genes  are 
generally  conducted  on  a  very  small 
scale  until  it  can  be  demonstrated  that 
the  new  lines  exhibit  the  desired  virus- 
resistant  phenoty{}e.  When  this 
phenotype  is  m^iifested,  the  likelihood 
that  the  viral  transgene  could  recombine 
with  a  related  infecting  virus  is  further 
limited.  Again,  however,  the  general 
concerns  raised  are  concerns  that  may 
become  relevant  on  a  case-by-case  basis 
when  the  Agency  considera  petitions  for 
determination  of  nomegulated  status  for 
specific  virus-resistant  regulated 
articles.  No  change  is  made  to  the 
regulations  in  response  to  this  comment 

Comments  on  Proposed  Simplifications 
to  Paperwork  Requirements  by  State 
Regulatory  Officials  (§  340.3(e)(1)) 

About  one-fifth  of  all  conunents 
specifically  addressed  the  proposal  to 
eliminate  the  requirement  that  States 
actively  provide  to  APHIS  concurrence 
on  interstate  movements  of  regulated 
articles  under  notification.  All  but  one 
of  the  conunents  were  in  favor  of  the 
rule  as  proposed.  Each  of  those, 
however,  suggested  that  the  proposal 
needed  some  additional  clarification: 
either  that  States'  roles  in  oversight  over 
other  aspects  of  the  notification  process 
should  be  lessened,  or  that  the 
notification  process  for  interstate 
movement  should  be  made  "generic"  by 
indicating  a  master  list  of  potential 
terminal  destinations  to  which 
transgenic  seed  might  be  shipped. 
Several  comments  indicated  that  State 
involvement  should  be  eliminated 
entirely. 

In  response  to  these  conunents. 
APHIS  believes  that  the  notification 
process  for  interstate  movement  is  not 
burdensome,  that  State  notification  and 
involvement  in  that  process  has  been, 
and  continues  to  be,  useful,  and  that  it 
is  appropriate  that  States  be  made  aware 


that  shipments  of  specific  regulated 
articles  may  be  destined  to  enter.  States 
should  be  offered  the  opportunity  to  ^ 
consider  any  notifications  in  view  of 
local  requirements.  APHIS  further 
believes  that  a  system  for  generic 
identification  of  sites  to  which 
transgenic  seed  may  be  shipped  might 
not  provide  States  Mrith  adequate 
opportuiiities  to  address  these 
considerations. 

One  State  commenter  indicated  strong 
opposition  to  removal  of  the 
requirement  for  review  and  concurrence 
by  affected  States.  The  comment 
asserted  that  notification  without  the 
review  opportiuiity  would  not  be 
acceptable.  APHIS  believes  that  this 
comment  reinforces  the  view  of  other 
comments,  in  favor  of  the  proposed  rule, 
that  indicated  the  need  for  additional 
clarification.  APHIS  believes  that  the 
proposed  regulation  was  not  sufficienUy 
clear  in  indicating  that  States  would  be 
notified  and  that  those  States  that  wish 
to  continue  to  review  notifications  for 
interstate  movement  would  be  free  to  do 
so.  Furthermore,  the  important  role  that 
States  have  played  in  considering  local 
factors  with  respect  to  field  trials  will 
remain  unchanged.  (These  field  test 
factors,  as  indicated  by  one  State 
Department  of  Agricultiue,  include 
review  of  proposed  uses  of  challenge 
organisms,  the  planting  of  species  in 
areas  in  which  host-free  periods  exist 
for  the  crop,  the  planting  of  crops  in 
protection  districts  where  specific  state 
regulations  restrict  planting,  and  the 
planting  of  plant  material  for  which 
there  are  established  specific 
quarantines.)  In  response  to  comments. 
APHIS  is  revising  §  340.3(e)(1)  of  the 
regulations  to  cluify  its  intent  as 
follows: 

APHIS  will  provide  copies  of  all 
notifications  to  appropriate  State  regulatory 
official(s)  for  review  within  5  business  days 
of  receipt  Comments  to  APHIS  from 
appropriate  State  regulatory  officials  in 
response  to  notifications  fra  interstate 
movement  of  regulated  articles  will  not  be 
required  by  APHIS  prior  to  acknowledgment, 
although  States  may  provide  their  reviews  to 
APHIS  at  their  disoetion. 

Comments  on  Proposed  Changes  to 
Regulations  for  Petitions  for 
Determination  of  Nonregulated  Status 
and  on  Proposed  Use  of  Guidelines  To 
Provide  Information  to  the  Public 
(§  340.6(e)  and  Foodiotes  Added  to  the 
Ends  of  the  Headings  of  §§  340.3,  340.4, 
340.5,  and  340.6) 

Two  related  portions  of  the  proposed 
rule,  i.e.,  the  proposed  changes  to 
regulations  for  petitions  for 
determination  of  nonregulated  status 
and  the  proposed  use  of  guidelines  to' 
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provide  information  to  the  public  on 
various  issues,  were  frequently 
discussed  together  in  comments.  APHIS 
will  discuss  the  coounents  received  on 
these  two  topics  together. 

A  majority  of  comments  that 
specifically  addressed  the  expansion  of 
determinations  of  nonregulated  status 
supported  the  concept  of  relating  the 
extension  of  a  determination  of 
nonregulated  status  to  a  determination 
of  noiu«gulated  status  for  a  closely 
related  antecedent  organism.  One 
comment  stated  that  the  slight 
difiiarences  in  closely  related  varieties 
are  no  more  significant  than  the 
differences  that  occur  between  the 
products  of  traditional  plant  breeding. 

Several  commenters  also  noted  the 
value  of  the  increased  flexibility 
provided  by  the  proposed  changes,  in 
allowing  for  desirable  outcomes  such  as 
greater  innovation,  reduced  paperwork, 
less  redundant  experimentation,  and 
promoting  the  rapid  development  of  the 
best  new  crop  varieties.  One 
commenter.  in  pointing  out  that 
progress  throu^  the  development  of 
new  transfoimants  would  be  encouraged 
under  the  proposed  changes,  noted  that 
the  current  system  encourages  the 
development  of  genetically  engineered 
crops  using  a  trait  bom  a  single 
progenitor  line,  and  that  such  crops  are 
genetically  more  narrow  and  less 
adaptable  than  crops  developed  from 
several  lines  derived  from  various 
insertions  of  the  same  trait  APHIS 
agrees  with  these  comments. 

The  comments  opposed  to  the 
proposed  extension  of  determinations  of 
nonregulated  status  to  plants  closely 
related  to  antecedent  organisms 
generally  expressed  the  view  that  a 
"huge  loophole"  would  be  opened  up 
imder  which  risk  assessments  of 
potentially  dangerous  new  varieties 
would  not  be  made.  One  conunent 
suggested  that  companies  would  be  able 
to  reengineer  particular  plants  to 
contain  genes  that  pose  ecological 
concerns  and  then  claim  that  the  new 
plants  are,  indeed,  "closely  related." 

APHIS  disagrees  with  these 
comments.  The  basis  for  extending  a 
determination  of  nonregulated  status  to 
additional  closely  related  regulated 
articles  will  be  a  demonstration  by  the 
applicant  that  the  risk  assessment  that 
was  developed  for  the  antecedent 
organism  is  in  fact  adequate  to  address 
any  potential  plant  pest  risk  issues  for 
the  regulated  article.  While  the 
guidelines  developed  by  APHIS  will 
provide  examples  of  types  of  differences 
between  regulated  article  and 
antecedent  organism  that  the  Agency 
believes  are  unlikely  to  raise  such  new 
issues,  it  will  be  the  burden  of  the 


applicant  to  provide  data,  including 
data  from  field  tests,  to  demonstrate  this 
contention.  Moreover,  in  the  proposal, 
any  action  by  the  Agency  to  extend  a 
determination  of  nonregulated  status 
would  not  take  effect  for  30  days.  This 
interval  was  deliberately  incorporated 
into  the  proposed  rule  to  allow  an 
opportiinity  for  any  new  plant  pest  risk 
issues  that  might  have  been  overlooked 
in  APHIS'  review  of  the  applicant's 
requests  to  be  identified.  No  change  to 
the  regulations  is  made  in  response  to 
these  comments. 

Another  commenter,  expressing  the 
desire  that  APHIS  proceed  cautiously 
with  respect  to  this  pro{)Osed  action, 
noted  that  differences  in  gene  insertion 
sites,  copy  number,  and  genetic 
background  have  the  potential  to  make 
two  very  similar  sounding  varieties 
significanUy  different  in  phenotype. 
APHIS  agrees  that  phenotypic 
differences  may  arise  in  these  ways. 
However,  the  Agency  believes  that  the 
difisrences  that  may  result  would  likely 
be  of  the  magnitude  observed  through 
traditional  crop  breeding.  In  any  event, 
the  phenotype  of  the  regulated  article 
will  need  to  be  specifically  described  in 
any  request  for  an  extension  of  an 
existing  determination  of  nonregulated 
status.  On  a  case-by-case  basis,  APHIS 
will  consider  whether  observed 
phenotypic  changes  raise  any  issues  that 
were  not  adequately  addressed  in  the 
determination  of  nonregulated  status  for 
the  antecedent  organism,  and  the 
Agency's  decision  will  be  announced  to 
the  public  30  days  before  it  takes  effect. 

One  commenter  objected  to  this 
portion  of  the  proposed  rule  on  the 
grounds  that  commercialization  of 
genetically  engineered  plants  raises 
large-scale  issues  not  addressed  by 
small-scale  field  testing,  and,  impliciUy, 
that  these  issues  would  not  be 
adequately  addressed  when  requests  for 
extension  to  existing  determinations  of 
nonregulated  status  are  considered. 
APHIS  disagrees.  We  reiterate,  as  was 
indicated  in  response  to  comments  in 
the  final  rule  establishing  the 
notification  and  petition  options,  that 
we  believe  that  all  relevant  issues  are 
carefully  considered  in  APHIS  analyses 
of  petitions  for  determination  of 
nonregulated  status.  It  should  further  be 
noted  that  other  agencies  outside  USDA, 
notably  the  Environmental  Protection 
Agency  and  the  Food  and  Drug 
Administration,  also  exercise  regulatory 
responsibilities  for  assuring  the  safiaty  of 
certain  agrictdtural  products  developed 
using  biotechnological  techniques.  The 
framework  of  agency  authorities  and 
responsibilities,  under  which  more  than 
one  agency  often  has  a  designated 
regulatory  role  in  awuring  the  safety  of 


a  particular  product  was  set  forth  by  the 
^A^te  House  Office  of  Science  and 
Technology  Policy  as  the  Coordinated 
Framework  for  the  Regulation  of  the 
Products  of  Biotechnology  (51  FR 
23303-23350,  June  6, 1986). 

Two  commenters  addressed  APHIS' 
discussion  of  the  use  of  guidelines  as 
part  of  regulatory  oversight.  One 
comment  stated  that  guidelines  should 
not  be  used  as  a  substitute  for 
rulemaking,  and  that  the  practice  of 
issuing  guidelines  should  be  codified  in 
the  regulation  and  not  relegated  to  the 
status  of  a  footnote  in  the  preamble  of 
the  proposed  regulation. 

Both  commenters  requested  that 
APHIS  codify  the  use  of  guidelines  to 
establish  the  policy  that  data  developed 
in  compliance  with  those  gmdelines 
will  be  accepted  by  the  Agency  for 
purposes  of  review.  In  response  to  these 
comments,  APHIS  notes  that  its 
guidelines  are  intended  to  provide 
guidance  to  applicants  as  to  what  kind 
of  information  could  be  or  has  been 
submitted  and  approved  by  APHIS.  This 
guidance  is  not  a  guarantee  that  any 
other  submission  along  the  same  lines 
will  receive  the  same  determination. 
Each  situation  will  be  addressed  on  a 
case-by-case  basis.  Also,  the  guidelines 
are  not  intended  to  be  requirements  for 
submiftion  of  requests  under  this  part 
and,  accordingly,  they  have  not  been 
placed  in  the  regulations.  Should  APHIS 
at  a  later  date  decide  to  adopt  the 
guidelines  as  requirements,  it  would  do 
so  after  notice  and  comment 
rulemaking.  In  addition,  APHIS 
anticipates  that  data  and  information 
submitted  in  accordance  with  the 
guidelines  would  generally  be 
acceptable  to  the  Agency,  tmless 
additional  information  becomes 
available  to  the  Agency  that  raises 
specific  new  plant  pest  risk  issues 
regarding  a  particular  request  for  an 
extension  of  a  determination  of 
nonregulated  status.  As  stated 
previously,  this  determination  will  be 
made  on  a  case-by-case  basis.  No  change 
to  the  regulations  is  made  in  response 
to  these  comments. 

Several  comments  were  received 
regarding  the  use  of  guidelines  to  help 
applicants  establish  the  similarity  of  a 
regulated  article  to  an  antecedent 
organism.  Many  of  the  comments 
suggested  that  APHIS  needed  to  provide 
clear  definitions  for  "closely  related" 
and  "negligibly  diffiBrent,"  two  terms 
used  in  the  discussion  of  the  relation  of 
antecedent  organism  to  regulated  article 
in  the  proposed  rule.  Two  comments 
indicated  that  a  standard  for  "closely 
related"  should  be  put  directly  in  the 
text  of  the  regulations.  Several 
commenters  also  expressed  the  desire  to 


comment  direcUy  on  precise  definitions 
for  these  terms  or  on  any  guidelines 
APHIS  might  develop.  Several 
comments  suggested  that  it  was  not 
possible,  given  the  information  in  the 
proposed  rule,  to  provide  informed 
comments  on  this  portion  of  the 
proposed  rule. 

In  response  to  these  comments, 
APHIS  continues  to  believe,  as 
indicated  in  the  proposed  rule,  that  it  is 
not  appropriate  to  establish  rigid  rules 
or  definitions  for  determining  similarity. 
A  wide  range  of  minor  differences  might 
be  exhibited  by  a  regulated  article  and 
its  antecedent  organism  that  would  not 
affect  any  characteristics  related  to  the 
potential  for  plant  pest  risk  of  the 
regulated  article.  Moreover,  the  relevant 
plant  pest  risk  issues  discussed  in  any 
determination  of  nonregulated  status 
will  vary  depending  on  the  biology  of 
the  regulated  article  in  question.  When 
an  applicant  requests  an  extension  of  a 
determination  of  nonregulated  status, 
that  applicant  must  demonstrate  that  the 
Agency's  analysis  of  the  identified 
relevant  issues  for  the  antecedent 
organism,  in  feet  adequately  addresses 
all  relevant  issues  relating  to  the 
regulated  article  as  well.  APHIS  has 
developed  guidelines  for  extensions  to 
determinations  of  nonregulated  status. 
The  Agency  believes  that  these 
guidelines  will  provide  useful  examples 
of  some  types  of  modifications  that 
should  not  raise  new  plant  pest  risk 
issues,  and  the  kinds  of  information  that 
an  applicant  may  use  in  support  of  such 
a  request  No  applicant  is  required  to 
follow  the  guidelines,  and  because  an 
applicant  follows  the  guidelines  does 
not  mean  his  or  her  request  will 
automatically  be  approved.  Each 
application  will  be  evaluated  on  its  own 
merits.  The  guidelines  are  available  on 
the  Internet  or  by  mail  as  indicated 
under  FOR  FURTHER  JTOnHATIOM 
CONTACT.  APHIS  welcomes  suggestions 
on  how  to  improve  the  guidelines 
themselves.  "Hie  Agency  will  carefully 
consider  all  suggestions,  both  those  that 
identify  specific  new  plant  pest  risk 
issues  that  may  be  posed  by  classes  of 
modifications  as  well  as  any  of  those 
identifying  additional  types  of 
similarities  that  would  be  unlikely  to 
raise  any  new  risk  issues.  The 
guidelines  will  be  updated  periodically 
as  extensions  are  granted. 

Several  comments  indicated  general 

S references  for  either  stringent  or 
exible  requirements.  Four  other 
comments  provided  specific  suggestions 
as  to  the  types  of  similarities  between 
antecedent  organisms  and  regulated 
articles  that  tfae  commenters  believe 
would  be  unlikely  to  raise  new  plant 
pest  risk  issues.  APHIS  does  not  believe 


that  it  would  be  informative  to  attempt 
to  categorize  guidance  information 
provided  to  potential  applicants  as 
either  "stringent"  or  "flexible," 
inasmuch  as  these  are  subjective  terms. 
We  woidd  note  that  independent  of  the 
specific  content  of  the  guidelines,  the 
Agency's  responsibilities  to  prevent  the 
introduction  and  dissemination  of  plant 
pests  are  no  less  stringent  under  the 
regulations  in  7  CFR  part  340  than 
under  its  other  regulations.  The 
comments  suggested  the  following  types 
of  changes  between  antecedent 
organisms  and  regulated  articles  would 
raise  no  new  plant  pest  risk  issues:  the 
regulated  article  and  the  antecedent 
organism  contain  genes  from  difiierent 
donor  organisms  when  the  two  genes 
perform  the  same  molecular  function; 
and  the  antecedent  organism  and  the 
regulated  article  differ  only  in  the  use  of 
a  different  selectable  mariiier  gene;  the 
antecedent  organism  and  the  regulated 
article  differ  only  in  structural 
modifications  of  the  same  functional 
gene,  or  in  the  use  of  different 
noncoding  regulatory  sequences  to  drive 
the  expression  of  the  gene.  APHIS 
agrees  that  it  is  likely  that  most 
organisms  in  the  proposed  classes 
would  raise  no  new  plant  pest  risk 
issues.  As  an  illustration,  a  new 
"selectable  marker  gene"  could 
potentially  be  a  gene  of  any  function, 
providing  that  a  useful  assay  has  been 
developed  for  it  in  the  context  in  which 
the  gene  is  to  be  expressed.  However, 
evaluation  of  the  potential  for  plant  pest 
risk  posed  by  a  new  selectable  marker 
gene  would,  APHIS  believes,  require 
consideration  of  the  specific  function  of 
that  gene.  A  requestw  will  need  to 
provide  justification  as  to  why  the 
analysis  put  forth  in  the  detennination 
of  nonregulated  status  for  the 
antecedent  organism  is  adequate  to 
address  any  potential  plant  pest  risk 
issues  that  may  be  posed  by  the 
regulated  article.  No  changes  to  the 
regulations  are  made  in  response  to 
these  comments. 

One  Stats  cooperator  expressed  the 
view  that  States  need  the  opportuiuty  to 
review  guidelines  to  verify  that  any 
specific  conditions  in  the  State  are 
addressed.  The  comment  asked  three 
questions:  (1)  how  States  can  make 
known  any  difference  of  opinion  on  any 
judgment  by  APHIS  to  extend  a 
determination  of  nonregulated  status; 
(2)  whether  the  particular  guideline  on 
which  a  requester  based  a  request  for 
extension  of  a  determination  would  be 
identified  in  diat  request;  and  (3)  if  a 
different  guideline  were  followed  by  a 
person  requesting  an  extension  of  a 
detmnination  of  noorqgulatad  status. 


whether  States  would  have  the 
opportunity  to  comment  on  that 
guideline. 

In  response  to  these  comments, 
APHIS  notes,  first,  that  it  welcomes  any 
comments  from  its  State  cooperators  at 
any  time,  whether  in  response  to  any 
guideline  or  in  response  to  a  particulw 
action  to  extend  a  determination  of 
nonregulated  status.  With  respect  to  the 
identification  of  specific  guidelines  on 
which  an  applicant  bases  his  or  her 
request  to  extend  a  determination  of 
nonregulated  status,  APHIS  presumes 
that  the  applicant  will  describe  in  any 
request,  the  justification  for  the 
proposed  extension.  An  applicant  may 
choose  whether  or  not  to  follow  a 
particular  guideline  as  a  basis  for  a 
proposed  extension,  inasmuch  as 
adhierence  to  the  guidelines  is  not 
mandatory.  APHIS  believes  that 
whether  any  particiilar  guideline  may 
have  been  followed  is  not  important,  but 
that  States  should  focus  on  the 
justification  provided  by  an  applicant 
and  the  dociunentation  developed  by 
the  Agency  that  demonstrates  that  the 
analysis'of  the  antecedent  organism  is 
adequate  to  address  Uie  new  regulated 
article  as  well. 

One  commenter  in  bvor  of  the 
proposal  to  allow  the  extension  of 
determinations  of  nonregulated  status  to 
closely  related  organisms  requested  that 
APHIS  change  the  term  "antecedent 
organism"  to  either  "antecedent 
deregulated  article"  or  "substantially 
equivalent  organism,"  to  avoid  implying 
that  rtew  genetic  transformation  events 
result  in  "new  organisms."  APHIS  does 
not  believe  that  the  term  "antecedent 
organism"  carries  with  it  the 
implication  that  the  commenter 
inferred.  No  change  to  the  regulations  is 
made  in  response  to  this  onnment 

Two  commenters  requested  that 
individuals  who  seek  extensions  of 
determinations  of  nonregulated  status 
and  who  did  not  submit  the  iiutial 
petition  for  determination  of 
nonregulated  status  be  required  by 
APHIS  to  provide  written  proof  of 
permission  for  use  of  any  information  in 
the  initial  petition.  One  of  those 
comments  further  suggested  that  APHIS 
should  provide  petitioners  with  a  means 
of  deriving  compensation  for 
information  from  their  petition  that  is 
used  by  another  person  who  requests  an 
extension  of  the  original  determination 
of  nonregulated  status.  If  such  a 
compensation  provision  is  not  included, 
then,  the  comment  asserted,  extensions 
of  determinations  of  nonregulated  status 
should  only  be  available  to  the 
submitters  of  the  initial  petition  for  the 
antecedent  organism. 
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APHIS  understands  the  concern  that 
competitors  may  derive  a  competitive 
advantage  from  utilizing  information 
developed  by  others  without  equivalent 
expenditure  of  time  and  money. 
However,  the  Agency  disagrees  that  an 
individual  who  requests  an  extension  of 
a  determination  of  nonregulated  status 
will  necessarily  utilize  to  any  great 
extent  the  data  contained  in  the  petition 
for  the  antecedent  organism.  Rather,  a 
person  who  requests  an  extension  to  a 
determination  of  nonregulated  status  is 
likely,  in  large  part,  to  make  reference 
to  APHIS'  analysis  of  the  potential  for 
plant  pest  risk  posed  by  the  antecedent 
organism,  providing  additional  evidence 
for  the  new  regulated  article  that  the 
existing  analysis  is  adequate  to  address 
that  organism  as  well.  Requesters  do 
need,  however,  to  attest  to  the  validity 
of  any  data  they  provide  to  the  agency 
that  is  material  to  the  safety  of  the 
regulated  article  that  is  the  subject  of  the 
extension  request. 

Two  commenters  requested 
clarification  on  the  content  of  requests 
to  extend  determinations  of 
nonregulated  status,  specifically'on  the 
format  of  such  requests  and  on 
information  requirements.  APHIS  does 
not  believe  a  specific  format  for  requests 
for  extension  of  determinations  of 
nonregulated  status  needs  to  be 
specified,  but  believes  that  the  request 
itself  could  simply  be  provided  to  the 
Agency  in  the  form  of  a  letter.  Similarly, 
the  guidelines,  as  guidelines  rather  than 
regulations,  do  not  specify  data 
requirements  in  great  detail,  but 
indicate  the  general  rationale  of  the 
analyses  that  need  to  be  presented  to  the 
Agency  and  the  general  areas  that  need 
to  be  addressed,  including  a  description 
of  the  genetic  modifications  in  the 
r^ulated  articles  under  consideration 
and  a  comparison  of  the  modifications 
in  those  regulated  articles  with  those  in 
the  antecedent  organism,  information  on 
the  phenotypic  expression  of  the  genetic 
modifications  in  the  regulated  articles 
and  any  known  differences  in 
phenot3rpe  between  the  regulated  article 
and  its  antecedent  organism  in  support 
of  the  contention  that  the  regulated 
articles  in  question  do  not  pose  new  risk 
issues  meriting  separate  consideration. 

One  commenter  requested  that  APHIS 
clarify  whether  field  data  reports  need 
to  be  submitted  along  with  a  request  to 
extend  determinations  of  nonregulated 
status.  APHIS  believes  that  submission 
of  such  data  is  material  to  any 
determination  of  nonregulated  status, 
whether  the  determination  is  made  in 
response  to  a  separate  petition  or  in 
response  to  a  request  for  extension  of  a 
determination.  (The  guidelines 
mentioned  previqusly  do  indicate  that 


data  from  at  least  one  field  trial  should 
be  included  for  any  new  regulated 
articles  for  which  an  extension  of  a 
determination  of  nonregulated  status  is 
requested.)  APHIS  intended  in  its 
proposed  rule  that  requirements  for 
submission  of  field  data  reports  for 
petitions  for  the  determination  of 
nonregulated  status  under  proposed 
§  340.6(c)(5)  would  also  apply  to 
extensions  of  such  determinations.  In 
response  to  comments,  proposed 
§  340.6(c)(5)  is  revised  to  indicate  that 
field  test  reports  for  all  completed  field 
trials  need  to  be  submitted  prior  to 
submission  of  either  a  petition  for 
determination  of  nonregulated  status  or 
a  request  for  extension  of  a 
determination  of  nonregulated  status. 

Two  commenters  recommended  that 
APHIS  eliminate  the  30-day  interval 
between  the  announcement  of  an 
extension  of  a  determination  of 
nonregulated  status  and  its  efiiective 
date,  based  on  the  fact  that  the  Agency 
had  already  conducted  a  thorou^  safefy 
review,  with  public  conunent,  on  the 
antecedent  organism.  APHIS  believes 
that  it  is  necessary  to  retain  the  30-day 
interval  to  allow  State  officials  and  PPQ 
officers  to  receive  and  process  the 
information  concerning  the  extension  of 
an  existing  determination  to  new  lines. 
Moreover.  §  340.6(e)(3)  ensures  that  the 
public  has  adequate  notice  of  all 
preliminary  decisions  to  extend 
determinations  of  nonregulated  status 
by  announcing  such  decisions  in  the 
Federal  Registar  30  days  before  the 
decisions  become  final  and  effective. 
This  section  provides  that  APHIS  may 
modify  its  preliminary  decision  should 
APHIS  receive  additional  information 
that  it  determines  warrants  a  change  in 
the  decision.  In  such  cases,  APHIS  will 
issue  a  revised  decision  and  publish  it 
in  the  Federal  Register.  In  the  absence 
of  additional  information  that  the 
Agency  believes  warrants  such  a 
change,  the  preliminary  decision  will 
automatically  become  final  and  effoctive 
after  30  days. 

Comments  on  Proposed  Simplifications 
to  Reporting  Requirements  Under 
Permit  or  Notification  (§§  340.3(dH4). 
340.4(fK9)),  and  340.6(c)(5)) 

About  40  percent  of  the  comments 
specificaUy  addressed  the  proposals  to 
simplify  the  reporting  requirements 
under  permit  and  notification 
procedures  in  §§  340.3(d)(4),  340.4(fX9), 
and  340.6(c)(5).  Less  than  half  of  the 
unnments  on  this  section  supported  the 
proposal.  These  supportive  commenters 
recognized  the  intent  of  the  proposed 
regulations  to  preserve  reporting  of  all 
significant  occurrences,  in  that  the 
proposed  regulations  would  still 


require:  reporting  of  deleterious  effects 
observed  in  trials  under  either  permit  or 
notification  procedures;  and  submission 
of  all  field  test  reports  for  completed 
trials  prior  to,  or  as  part  of,  a  petition 
for  determination  of  nonregulated 
status. 

A  majorify  of  those  who  commented 
on  this  section  opposed  the  proposed 
simplification  of  reporting 
requirements,  although  a  few  of  those 
commenters  indicated  that  other,  more 
limited  streamlining  measures  would  be 
appropriate.  Several  commenters 
suggested  that  field  reporting 
requirements  should  be  strengthened, 
although  no  evidence  in  support  of  such 
a  view  was  provided. 

Commenters  opposed  to  the  proposed 
regulations  and  in  favor  of  retaining 
existing  reporting  requirements  or  of 
implementing  other,  more  limited 
measures,  provided  justification  for 
their  disapproval  of  the  proposed 
changes  to  the  regulations.  One 
commenter  suggested  that  even  though 
there  have  been  no  un&vorable 
incidents  with  the  few  organisms 
released  to  date,  other  future  releases 
might  not  be  as  safe,  and  that  there  has 
been  littie  long  term  analysis  of  the 
potential  environmental  efiiacts  caused 
by  such  releases.  A  second  commenter 
suggested  that  USDA  created  a  loophole 
which  would  allow  companies  to  decide 
for  themselves  what  constitutes 
deleterious  effects,  and  that  USDA  and 
the  public  could  be  kept  in  the  dark 
about  unsafe  field  trials.  A  third 
commenter  stressed  the  importance  of 
reporting  requirements  as  an  incentive 
for  companies  to  comply  with  APHIS'S 
record-keeping  requirement,  in 
providing  information  to  the  public,  and 
in  helping  generate  public  confidence  in 
the  conduct  of  field  trials. 

In  response  to  these  comments, 
APHIS  agrees  in  part  with  the  first 
comment  that  it  is  inappropriate  to  base 
judgments  on  the  safety  of  future 
introductions  of  specific  regulated 
articles  solely  on  the  behavior  of  other 
regulated  articles  in  previous 
introductions.  However,  we  have  never 
intended  that  reports  of  field  trial 
results  8ut«nitted  to  APHIS  be  broadly 
used  to  affirm  the  safety  of  individual 
future  trials  vrith  other  organisms.  Each 
report  is  used  in  more  limited  and 
appropriate  contexts  that  refer 
specifically  to  the  trial  itself,  i.e..  to 
verify  that  specific  introduction  did  not 
result  in  unmanaged  dissemination  of  a 
regulated  article,  and  to  document  any 
unusual  occurrences  during  the  trial  or 
any  deleterious  effects  of  the  regulated 
article  on  plants,  nontarget  organisms, 
or  the  environment  The  reports  do 
support  the  broad  conclusion  that  it  has 


been  possible  to  conduct  field  trials 
with  a  variety  of  plant  species  under  a 
variefy  of  experimental  protocols 
without  unmanaged  dissemination  of 
regulated  articles,  and  the  reports 
indicate  that  to  date,  observed  unusual 
occurrences  and  deleterious  effects  have 
been  minimal-  Further,  APHIS  believes 
that  the  suggestion  that  the  Agency 
should  consider  potential  long  term 
environmental  effects  that  di&r  from 
any  effects  that  have  yet  been  observed 
is  outside  the  scope  of  the  requirements 
of  the  NEPA  and  would  be  an  exercise 
in  speculation.  NEPA  does  require, 
however,  that  Agencies  have  a 
continuing  duty  to  gather  and  evaluate 
new  information  relevant  to  the 
environmental  impact  of  their  actions 
[See  Association  Concerned  About 
Tomorrow  v.  Dole,  610  F.Supp.  1101 
(D.C.  Texas  1985)). 

APHIS  also  disagrees  with  the  second 
comment  that  the  proposed 
simplifications  of  reporting 
requirements  create  a  "loophole"  for  the 
reporting  of  deleterious  eneds.  The 
proposed  regulation  neither  alters  in 
any  way  the  legal  requirement  that 
deleterious  effects  be  reported  to  the 
agency,  nor  alters  either  the  classes  of 
effects  that  are  to  be  reported  to  the 
agency  or  the  time  schedules  for 
reporting  those  effects.  The  proposed 
rule  woudd  only  have  eliminated  the 
requir^nent  for  submission  of  field  data 
reports  for  field  trials  conducted  under 
notification  procedures  if  those  trials 
exhibited  no  deleterious  efiiscts,  unusual 
occturences,  or  accidental  releases.  Any 
events  or  observations  of  deleterious 
effects,  unusual  occurrences,  or 
accidental  releases  would  have  been 
reported  to  APHIS  and  the  reports 
would  ha^'e  been  available  for  public 
scrutiny.  If  a  responsible  person  had  any 
uncertainty  regarding  whether  a 
particular  event  or  observation 
constituted  a  deleterious  effect,  unusual 
occurrence,  or  accidental  release,  it  was 
their  responsibility  to  contact  APHIS  to 
ascertain  whether  that  event  or 
observation  required  reporting  under 
the  proposed  regulations. 

In  response  to  the  third  comment, 
APHIS  disagrees  that  the  requirement  to 
submit  field  data  reports  for  trials  under 
notification  procedures  in  which  no 
deleterious  effect,  unusual  occurrence, 
or  accidental  release  is  observed,  in  feet 
provides  any  additional  incentive  to 
maintain  complete  and  accurate  records. 
However,  the  Agency  agrees  that  the 
availabilify  of  field  trial  reports, 
including  the  vast  majorify  not  reporting 
unejqMcted  events,  may  hielp  to  increase 
public  confidence  about  the  conduct  of 
field  trials.  For  this  reason,  we  believe 
that  there  is  significant  benefit  in 


maintaining  reporting  requirements  for 
all  field  trials  imder  notification  or 
permit  procedures  at  the  present  lime. 
The  Agency  will  accordingly  continue 
to  require  submission  of  field  data 
reports  for  all  field  trials.  The 
regulations  at  §  340.3(d)(4)(i)  are 
changed  in  response  to  these  comments. 

Inasmuch  as  the  proposal  did  not 
afiiect  recordkeeping  requirements,  we 
believe  that  a  continued  requirement  for 
submission  of  field  data  reports  is  not  a 
great  burden  on  responsible  persons. 
APHIS  received  two  identicd  comments 
that  opposed  the  original  proposal  for 
streamlining  reporting  requirements. 
Both  comments  requested  that,  for  field 
trials  of  longer  than  one  year  duration, 
the  requirement  for  yearly  submission  of 
field  data  reports  be  eliminated  and  that 
only  a  single  report  be  submitted  within 
6  months  of  completion  of  the  field  trial. 
APHIS  believes  that  this  is  a  reasonable 
request  In  response  to  these  comments, 
the  regulations  at  §§  340.3(d)(4)(i)  and 
340.4(f)(9)  are  changed  accordingly. 
Additionally,  the  r^ulations  at 
§  340.6(c)(5)  for  the  submission  of  yearly 
field  data  reports  in  multi-year  field 
trials  in  support  of  petitions  for 
determination  of  nonregulated  status  are 
changed  to  be  consistent  with  the 
previous  sections. 

Another  commenter  suggested  that 
when  APHIS  receives  field  test  reports 
that  demonstrate  deleterious  effects  or 
other  unexpected  field  observations,  the 
agency  should  be  required  to  notify  the 
affiected  State  of  those  observations. 
APHIS  agrees  that  affected  States  should 
be  informed  when  such  events  are 
observed.  Such  provision  of  information 
is  in  keeping  with  oia  existing 
coordination  with  States.  APHIS 
currentiy  provides  such  information  to 
States  on  a  routine  basis,  and  will 
continue  to  inform  affected  States  in  the 
futiue  whenever  the  Agency  receives 
either  a  report  of  deleterious  eSects  or 
directiy  notify  States  under 
§  340.4(f)(10)  that  there  has  been  an 
accidental  or  unplanned  release. 

Miacellaneoua 

We  are  deleting  all  refereilces  to 
"Biotechnology,  Biologies,  and 
Environmental  Protection"  and 
replacing  them  with  "Animal  and  Plant 
Health  Inspection  Service"  in  order  to 
reflect  an  internal  reorganization  within 
APHIS:  we  are  also  adding  a  definition 
of  Administrator  as  part  of  that  change. 
The  authority  citation  has  also  been 
amended  to  reflect  number  changes  in 
Tide  7  of  the  Code  of  Federal 
Regulations  that  address  delegations  of 
authority  to  the  Assistant  Secretary. 
Marketing  and  Regulatory  Programs, 
and  the  Administrator,  APHIS. 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
doctunent 

Executive  Order  12866  and  Regnlalory 
FlexfliilityAct 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and. 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget* 

The  effect  of  the  amendments  is  to 
simplify  procedures:  (1)  For  the 
introduction  of  certain  genetically 
engineered  organisms  by  expanding  the 
scope  of  organisms  that  will  be  included 
under  notification  procedures  and 
lessening  certain  administrative 
requirements  for  State  concturence  on 
interstate  movements  imder  notification 
procedures;  (2)  for  determination  of 
nonregulated  status  for  certain 
organisms  by  allowing  for  extension  of 
determinations  of  nonregulated  status  to 
other  regulated  articles  closely  related  to 
those  for  which  the  initial 
determination  was  made;  and  (3)  for 
reporting  requirements  during  multi- 
year  field  trials. 

The  expansion  of  the  scope  of 
organisms  included  under  notification 
procedures  will  eliminate  the  need  for 
a  permit  to  conduct  field  tests  for  many 
crops  that  currenUy  Call  under  the 
permitting  regulations.  This  will  allow 
researchers  to  conduct  field  tests  for 
most  crops  with  greaUy  simplified 
regulatory  requirements.  At  present, 
approximately  87  percent  of  all  field 
trials  are  conducted  under  notification 
procedtu«s.  Based  on  trials  to  date, 
APHIS  estimates  that  less  than  0.5 
percent  of  the  tran^enic  plants  field 
tested  would  not  qualify  for  notification 
procedures  based  on  the  local  weed 
status  of  the  crop  species.  In  addition, 
nearly  99  percent  of  all  introduced 
genes  in  plants  field  tested  to  date  have 
qualified  under  notification  procedures. 
Most  of  the  donor  genes  that  have  not 
met  the  eligibility  criteria  have  been 
virus-derived  genes  that  coidd 


I  The  ^pcuhuial  btotechnology  industry  is  ttill 
in  a  teUtivsly  early  stage  of  development  Each 
year,  as  the  industry  continues  to  grow,  it  is 
anticipatad  tiiero  will  be  growth  in 
axperimantation,  ultimately  resulting  in  an  incraase 
in  apicultoral  production  and  a  broadening  of 
intecnabooal  trade.  The  potential  benefits  could  ba 
significant,  but  are  speculative  at  this  time.  APHIS 
anticipates  that  this  Final  Rule  will  be  generally 
welcomed  by  public  and  private  resaarchen. 
because  it  is  estimated  that  it  could  save  the 
industry  as  a  whole  perhaps  SSO.OOO  in  coats 
aasnrialnri  with  preparing  submissions  to  APHIS. 
Tbaaa  savings  are  expected  to  increase  as  tba 
nmabar  of  sufaoiiasioos  to  APHIS  rmitinmis  to  groar. 
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potentially  also  qualify  for  notification 
under  the  revised  §  340.3(bH5).  APHIS 
therefore  estimates  that  about  99  percent 
of  all  field  trials  will  be  conducted 
under  notification  procedures  under 
these  modifications.  APHIS  estimates 
that  the  cost  savings  for  preparation  of 
notification  over  preparation  of  a  permit 
application  is  approximately  95  percent. 

APHIS  also  estunates  that  extension 
of  existing  determinations  wnll 
potentially  be  applicable  to  perhaps  half 
of  all  regulated  articles  for  which  a 
determination  of  nonregulated  status 
might  be  sought.  The  amount  of  time 
required  to  establish  similarity  with  an 
antecedent  organism,  APHIS  estimates, 
might  be  about  one-fourth  of  that 
required  for  preparation  of  a  petition  for 
determination  of  nonregulated  status. 
Much  of  this  data  is  data  that  the 
researcher  should  already  have  acquired 
while  conducting  field  tests  of 
genetically  engineered  crops. 

This  rule  is  consistent  with  the  risk- 
based  and  product-based  philosophy 
underlying  the  Federal  policy  for  the 
regulation  of  the  products  of 
biotechnology,  as  announced  by  the 
Office  of  Science  and  Technology  Policy 
in  the  Coordinated  Framework  for  the 
Regulation  of  the  Products  of 
Biotechnology  (51  FR  23303-23350. 
June  26, 1986).  It  is  also  consistent  with 
the  principles  of  regulation  expressed  in 
Executive  Order  12866,  specifically  that 
the  agency  consider  the  degree  and 
nature  of  risks  posed  by  the  activities 
under  its  jurisdiction,  and  tailor  its 
regulations  to  achieve  the  least  burden 
on  society  consistent  with  obtaining  its 
regulatory  objectives.  The  option  of 
allowing  applicants  to  submit  requests 
to  extend  existing  determinations  of 
nonregulated  status  to  one  or  more 
related  organisms  is  also  consistent  with 
the  Presidential  Memorandiun  to  heads 
of  Departments  and  Agencies  of  March 
4. 1995,  on  the  Regulatory  Reform 
Initiative  which,  among  other  things, 
directs  agencies  to  consider  the 
question,  "Could  private  business, 
setting  its  own  standards  and  being 
subject  to  public  accountability,  do  the 
job  as  well?" 

In  response  to  the  comments  received. 
APHIS  is  changing  the  proposed 
regulations  to  simplify  field  test 
reporting  for  notifications,  permits,  and 
petitions,  and  to  clarify  the  requirement 
for  State  concurrence  on  interstate 
movements  under  notification 
procedures. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activify  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofBcials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  riile:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement  that 
was  not  included  in  the  proposed  nde. 
Specifically,  this  final  rule  adds  an 
additional  288  annual  burden  hours 
required  for  the  field  test  reports 
submission  to  APHIS.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  this  information  collection 
requirement  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  publish  a 
dociunent  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  niunber  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

List  of  Subjects  in  7  CFR  PaH  340 

Administrative  practice  and 
procediue.  Biotechnology,  Genetic 
engineering,  Imports,  Packaging  and 
containers.  Plant  diseases  and  pests. 
Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  340  as  follows: 

PART  340— INTRODUCTION  OF 
ORGAMSMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BEUEVE  ARE  PLANT 
PESTS 

1.  The  authority  citation  for  part  340 
is  revised  to  read  as  follows: 

AatlMrttr.  7  U.S.C  150aa-150)j.  151-167, 
•nd  162211:  31  U.S.C.  9701;  7  CFR  2.22.  2.80, 
and  371.2(c). 

S34ao    [Amended] 

2.  In  S  340.0(a),  the  introductory  text, 
the  words  "Director,  BBEP,"  are 
removed  and  the  word  "Administrator" 
added  in  their  place. 


3.  Section  340.1  is  amended  as 
follows: 

a.  In  the  definitions  of  courtesy 
permit,  inspector,  permit,  and  regulated 
article,  the  words  "Director,  BBEP,"  are 
removed  and  the  word  "Administrator" 
added  in  their  place. 

b.  The  definition  of  Director,  BBEP  is 
removed,  and  definitions  for 
Administrator  and  antecedent  organism 
are  added,  in  alphabetical  order,  to  read 
as  set  forth  below: 

f340.1    Dsfkiitions. 

•         •         •      ^  •         • 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  or  any  other  employee 
of  APHIS  to  whom  authorify  has  been 
or  may  be  delegated  to  act  in  the 
Administrator's  stead. 
***** 

Antecedent  organism.  An  organism 
that  has  already  been  the  subject  of  a 
determination  of  noruegulated  status  by 
APHIS  under  §  340.6,  and  that  is  used 
as  a  reference  for  comparison  to  the 
regulated  article  under  consideration 
under  these  regulations. 


f§  340.4, 34a8,  and  34a9    [Amended] 

4.  In  §  340.4,  footnotes  5  through  7  are 
redesignated  as  footnotes  7  through  9;  in 
§  340.8,  footnote  8  is  redesignated  as 
footnote  12;  and  in  §  340.9,  footnote  9  is 
redesignated  as  footnote  13. 

5.  Section  340.3  is  amended  as 
follows: 

a.  A  new  footnote  5  is  added  at  the 
end  of  the  section  heading  and 
paragraphs  (b)(1).  (b)(5).  (d)(4).  (e)(1) 
and  (e)(4)  are  revised  to  read  as  set  forth 
below. 

b.  In  paragraph  (d)(1),  the  words 
"Biotechnology,  Biologies,  and 
Environmental  Protection"  are  removed 
and  the  words  "Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services"  are  added  in  their 
place. 

c.  In  paragraph  (d)(3),  introductory 
text,  the  word  "BBEP"  is  removed  and 
the  word  "APHIS"  is  added  in  its  place. 

d.  In  paragraphs  (d)(5),  (e)(2),  and 
(e)(3).  the  words  "Director,  BBEP."  are 
removed  and  the  word  "Administrator" 
is  added  in  their  place. 

• 

)  940-3    NoHfic  Btlofl  for  ttw  kiliodiicUofi  of 


(b)*  •  • 

(1)  The  regulated  article  is  any  plant 
species  that  is  not  listed  as  a  noxious 
weed  in  regulations  at  7  CFR  part  360 
under  the  Federal  Noxious  Weed  Act  (7 
U.S.C.  2809),  and,  when  being 
considered  for  release  into  the 
environment,  the  regulated  article  is  not 
considered  by  the  Administrator  to  be  a 
weed  in  the  area  of  release  into  the 
environment 
•        •        *        •        • 

(5)  To  ensure  that  the  introduced 
genetic  sequences  do  not  pose  a 
significant  risk  of  the  creation  of  any 
new  plant  virus,  plant  virus-derived 
sequences  must  be: 

(i)  Noncoding  regulatory  sequences  of 
known  function,  or 

(ii)  Sense  or  antisense  genetic 
constructs  derived  from  viral  genes  from 
plant  viruses  that  are  prevalent  and 
endemic  in  the  area  where  the 
introduction  will  occur  and  that  infect 
plants  of  the  same  host  s{>ecies,  and  that 
do  not  encode  a  functional  noncapsid 
gene  product  responsible  for  cell-to-cell 
movement  of  the  virus. 


(d)*  *  • 

(4)  Field  test  reports  must  be 
submitted  to  AHIIS  within  6  months 
after  termination  of  the  field  test.  Field 
test  reports  shall  include  the  APHIS 
reference  niunber,  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment. 
•        •        •        •        * 

(e)*  •  * 

(1)  APHIS  will  provide  copies  of  all 
notifications  to  appropriate  State 
regulatory  official(s)  for  review  within  5 
business  days  of  receipt  Comments  to 
APHIS  from  appropriate  State  regulatory 
officials  in  respKinse  to  notifications  for  - 
interstate  movement  of  regulated 
articles  will  not  be  required  by  APHIS 
prior  to  acknowledgment,  although 
States  may  provide  their  reviews  to 
APHIS  at  their  discretion. 


(4)  APHIS  will  provide 
acknowledgment  within  30  days  of 
receipt  that  the  environmental  release  is 
appropriate  under  notification.  Such 
acknowledgment  will  apply  to  field 
testing  for  1  year  bom  the  date  of 
introduction,  and  may  be  renewed 
annually  by  submission  of  an  additional 
notification  to  APHIS. 


>  APHIS  may  iMue  guideUoos  regarding  scieiitific 
pcoceduTB*.  practicas,  or  protocols  which  it  has 
found  acceptable  in  ""''■''e  various  determinations 
under  the  regulations.  A  person  may  follow  an 
APHIS  guideline  or  follow  different  procedures, 
practicas,  or  protocols.  When  different  procedures, 
practicas,  or  protocols  are  followed,  a  person  may. 


but  is  not  required  to,  diacuss  the  matter  in  advanca 
with  APHIS  to  help  ensure  that  the  ptooedurea, 
practicas,  or  protocols  to  b»  followed  will  be 
acceptable  to  APHIS. 


6.  Section  340.4  is  amended  as 
follows: 

a.  A  new  footnote  6  is  added  at  the 
end  of  the  section  heading. 

b.  In  paragraph  (a),  the  first  complete 
sentence  after  the  paragraph  heading  is 
revised  to  read  as  set  forth  below. 

c.  Paragraph  (f)(9)  is  revised  to  read  as 
set  forth  below. 

d.  The  words  "Director,  BBEP"  are 
removed  and  the  word  "Administrator" 
is  added  in  their  place  in  the  following 
places: 

i.  Paragraph  (f),  introductory  text; 
*  ii.  Paragraph  (f)(7): 

iii.  Paragraph  (f)(8); 

iv.  Paragraph  (g).  each  time  they 
appear; 

V.  Paragraph  (h)(1). 

e.  The  words  "Biotechnology, 
Biologies,  and  Enviroiunental 
Protection"  are  removed  and  the  word 
"APHIS"  is  added  in  their  place  in  the 
following  places: 

i.  Paragraph  (b).  introductory  text, 
each  time  they  appear; 

ii.  Paragraph  (c),  introductory  text, 
each  time  they  appear; 

iii.  Paragraph  (c)(1),  both  times  they 
appear; 

IV.  Paragraph  (c)(2); 

v.  Paragraph  (f)(10); 

vi.  Paragraph  (f)(ll)(ii); 

vii.  Paragraph  (h)(2); 

viii.  Paragraph  (h)(3),  both  times  they 
appear. 

I.  In  paragraph  (b).  in  newly 
redesignated  footnote  8,  the  words 
"Biotechnology.  Biologies,  and 
Environmental  Protection"  are  removed 
and  the  words  "Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services"  added  in  their 
place. 

g.  In  paragraph  (e),  the  words 
"Biotechnology.  Biologies,  and 
Environmental  Protection,  of  the"  are 
removed  and  the  words  "APHIS  of  the" 
added  in  their  place,  and  the  words 
"Biotechnology,  Biologies,  and 
Environmental  Protection,  a  pennit"  are 
removed  and  the  words  "APHIS,  a 
pennit"  added  in  thefr  place. 

1340.4    Pamits  tar  the  introduction  of  a 
teguiled  ertlcie.' 

(a)  *  *  *  Two  copies  of  a  written 
application  for  a  permit  to  introduce  a 
regulated  article,  which  may  be 
obtained  from  APHIS,  shall  be 
submitted  by  the  responsible  person  to 
the  Animal  and  Plant  Health  Inspection 
Service,  Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services,  Biotechnology 
Permits,  4700  River  Road.  Unit  147, 
Riverdale,  Maryland  20737-1237.  •  *  * 


(f)*  •  • 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  APHIS  a  field  test 
report  within  6  months  after  the  - 
termination  of  the  field  test  A  field  test 
report  shall  include  the  APHIS  reference 
niunber,  methods  of  observation, 
restUting  data,  and  analysis  regarding  all 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  enviromnent 
***** 

7.  Section  340.5  is  amended  as 
follows: 

a.  In  §  340.5,  a  new  footnote  10  is 
added  at  the  end  of  the  section  heading 
to  read  as  set  forth  below. 

b.  The  words  "Director,  BBEP"  are 
removed  and  the  word  "Administrator" 
added  in  their  place  in  the  following 
places: 

i.  In  paragraph  (a),  each  time  it, 
appears. 

ii.  In  ptaragraph  (c)(3).  both  times  it 
appears. 

e.  In  paragraph  (b),  introductory  text 
the  words  "Biotechnology,  Biologies, 
and  Environmental  Protection"  are 
removed  and  the  words  "Biotechnology 
and  Scientific  Services.  PPQ"  added  in 
their  place. 

d.  In  paragraph  (b),  under  subheading 
"PETmON  TO  AMEND  7  CFR  340.2," 
the  words  "the  Director,  BBEP  of 
Biotechnology,  Biologies,  and 
Environmental  Protection,  to"  are 
removed  and  the  words  "that  the 
Administrator"  added  in  their  place. 

e.  In  paragraph  (c)(1),  in  the  third 
sentence,  and  in  paragraph  (c)(3),  the 
words  "Biotechnology,  Biologies,  and 
Environmental  Protection"  are  removed 
and  the  word  "APHIS"  added  in  their 
place. 

f.  In  paragraph  (cKl).  in  the  first 
sentence,  and  in  paragraph  (cK2),  the 
words  "Director  of  Biotechnology. 
Biologies,  and  Environmental 
Protection"  are  removed  and  the  word 
"APHIS"  added  in  their  place. 

g.  In  paragraph  (c)(3)(ii),  the  words 
"Director,  BBEP's"  are  removed  and  the 
word  "Administrator's"  added  in  their 
place. 

f940S   Petition  to  amend  the  list  of 

10 


8.  Section  340.6  is  amended  as 
follows: 

a.  A  new  footnote  11  is  added  at  the 
end  of  the  section  heading,  a  new 
paragraph  (cH5)  is  added,  paragraph  (e) 
is  redesignated  as  paragraph  (f),  and  a 
new  paragraph  (e)  is  added  to  read  as  set 
forth  below. 

b.  The  words  "Director,  BBEP,"  are 
removed  and  the  word  "Administrator" 


•Sea  faotnata  5  in  S  340.3. 


">  See  faotoota  S  in  $  34a3. 
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added  in  their  place  in  the  following 
places: 

i.  Paragraph  (a),  both  times  they 
appear; 

U.  Paragraph  (b).  under  subheading 
"PETmON  FOR  DETERMINATION  OF 
NONREGULATED  STATUS": 

iii.  Paragraphs  (d)(1),  (d)(2K  and 
(d)(3). 

c  In  paragraph  (a),  remove  the  words 
"Director,  Biotechnology,  Biologies,  and 
Environmental  Protection  (BBEP)."  and 
add  in  their  place  the  word 
"Administrator' ' . 

d.  In  paragraph  (b),  remove  the  words 
"Biotechnology,  Biologies,  and 
Environmental  Protection"  and  add  in 
their  place  the  words  "Plant  Protection 
and  Quarantine,  Biotechnology  and 
Scientific  Services". 

e.  In  paragraph  (c)(4),  remove  the 
word  "Director"  and  add  the  word 
"Administrator"  in  its  place. 

f.  In  paragraph  (d)(1),  remove  the 
words  "The  BBEP"  and  add  in  their 
place  the  word  "APfflS". 

g.  In  the  undesignated  paragraph 
following  paragraph  (d)(3)(ii),  remove 
the  word  "Director's"  and  add  the  word 
"Administrator's"  in  its  place,  and 
remove  the  word  "BBEP"  and  add  the 
word  "APHIS"  in  its  place. 

h.  In  newly  redesignated  paragraph 
(0(1).  remove  the  word  "Director's"  and 
add  the  word  "Administrator's"  in  its 
place. 

(  340lS    PaMIOfi  for  delinniiMUon  of 


(c)'  •  • 

(5)  Field  test  reports  for  all  trials 
conducted  under  permit  or  notification 
procedures,  involving  the  regulated 
article,  that  were  submitted  prior  to 
submission  of  a  petition  for 
determination  of  nonregulated  status  or 
prior  to  submission  of  a  request  for 
extension  of  a  determination  of 
nonregulated  status  under  paragraph  (e) 
of  this  part.  Field  test  reports  shall 
include  the  APHIS  reference  number, 
methods  of  observation,  resulting  data, 
and  analysis  regarding  all  deleterious 
efiiects  on  plants,  nontarget  organisms, 
or  the  environment. 
•        •        •        •        • 

(e)  Extensions  to  determinations  of 
nonregulated  status. 

(1)  The  Administrator  may  determine 
that  a  regulated  article  does  not  pose  a 
potential  for  plant  pest  risk,  and  should 
therefore  not  be  regulated  under  this 
part,  based  on  the  similarity  of  that 
organism  to  an  antecedent  organism. 

(2)  A  person  may  request  that  APHIS 
extend  a  determination  of  nonregulated 


status  to  other  organisms.  Such  a 
request  shall  include  information  to 
es^lish  the  similarity  of  the  antecedent 
organism  and  the  regulated  articles  in 
question. 

(3)  APHIS  will  announce  in  the 
Federal  Register  all  preliminary 
decisions  to  extend  determinations  of 
nonregulated  status  30  days  before  the 
decisions  become  final  and  effective.  If 
additional  infonnation  becomes 
available  that  APHIS  believes  justifies 
changing  its  decision,  it  will  issue  a 
revised  decision. 

(4)  If  a  request  to  APHIS  to  extend  a 
determination  of  nonregulated  status 
under  this  part  is  deniend.  APHIS  will 
inform  the  submitter  of  that  request  of 
the  reasons  for  denial.  The  submitter 
may  submit  a  modified  request  or  a 
separate  petition  for  determination  of 
nonregvdated  status  without  prejudice. 


f340i7    [AiMndod] 

9.  In  §  340.7,  paragraph  (b),  the 
introductory  text,  remove  the  words 
"Biotechnology,  Biologies,  and 
Environmentsd  Protection"  and  add  in 
their  place  the  word  "APHIS". 

Dooe  in  Washington,  DC,  this  28th  day  Of 
April  1997. 

Donald  W.  LvlHiiiSV. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  97-11359  Filed  5-1-97;  8:45  am] 
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7CFRPart1756 

RUS  Standard  for  Accefytance  Tests 
and  Messurements  of 
Talec  ommuntoatlons  Plant 

AOENCV:  Rural  Utilities  Service.  USDA. 
ACTION:  Final  rule. 


■  See  fDotnola  S  in  $  340.3. 


r:  The  Rural  Utilities  Service 
(RUS)  amends  its  regulations  on 
Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  rescinding  RUS 
Bulletin  345-63,  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC-4,  and  codifying 
the  revised  RUS  standard  at  7  CFR 
1755.400  through  7  CFR  1755.407,  in 
the  Code  of  Federal  Regulations.  The 
revised  standard:  U{>dates  the 
acceptance  tests  and  measurements  for 
copper  conductor  telecommunications 
plant:  includes  a  section  on  acceptance 
tests  and  measurements  for  fiber  optic 
cable  plant;  includes  a  section  on 


acceptance  tests  and  measurements  for 
voiceband  data  transmission;  and 
includes  a  shield  or  armor  groimd 
resistance  test  to  determine  outer  jacket 
cable  damage. 
DATES:  Efbctive  date:  June  2. 1997. 

Incorporation  by  reference: 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  )xme  2. 1997. 
FOR  FURTMER  INFORMATK3N  CONTACT: 
Charhe  I.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division.  Rural  Utilities 
Service,  room  2837,  STOP  1598,  South 
Building.  U.S.  Department  of 
Agricultiue,  Washington,  DC  20250- 
1598,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  section  3  of  that 
Executive  Order. 

Rognlatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short- 
term  costs  to  RUS  borrowers.  However, 
the  long-term  direct  economic  costs  are 
reduced  through  greater  durability  and 
loMrer  maintenance  cost  over  time. 

Infomiation  Collection  and 
Reawdkaeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  final  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  Chapter  35.  as 
amended)  under  control  number  0572- 
0059. 

Send  questions  or  comments 
regarding  this  burden  or  any  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  F.  Lamont  Heppe,  Jr.. 
Director.  Program  Support  and 
Regulatory  Analysis.  Rural  Utilities 
Service.  U.S.  Department  of  Agriculture. 


Stop  1522.  Washington,  DC  20250- 
1522,  Fax:  (202)  720-4120. 

National  Envinminental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  afilsct  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
'Domestic  Assistance  programs  imder 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees;  and  No.  10.852.  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Doctunents,  the 
United  States  Govenunent  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  rule 
tided  Department  Programs  and 
Activities  Excluded  fi^m  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

RUS  issues  publications  titied 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  RUS 
Loan  Funds.  RUS  is  rescinding  Bulletin 
345-63.  "RUS  Standard  for  Acceptance 
Tests  and  Measiuements  of  Telephone 
Plant.  PC-4,"  and  to  codifying  this 
standard  in  7  CFR  1755.400  through  7 
CFR  1755.407.  RUS  Standard  for 


Acceptance  Tests  and  Measurements  of 
Telecommunications  Plant 

This  standard  is  used  to  determine  the 
acceptability  of  installed 
telecommunications  plant  The  current 
standard  with  regard  to  copper  cable 
plant  acceptance  tests  and 
measurements  has  become  outdated  as  a 
result  of  technological  advancements 
made  in  copper  cable  plant  acceptance 
test  methods  during  the  past  fourteen 
years.  Therefore  to  assure  RUS 
borrowers  that  their  installed  copper 
cable  plant  is  of  the  highest  quality,  the 
revised  standard  will  update  acceptance 
test  and  measurement  methods  for 
copper  cable  plant 

There  is  currently  a  need  to  include 
into  the  staiulard  «  section  d«wling  with 
standardized  test  methods  and 
measurements  for  installed  fiber  optic 
cable  plant  Presently  acceptance  test 
methods  and  measurements  for  fiber 
optic  cable  plant  are  developed  by  each 
consulting  engineer  resultiiig  in  a 
variety  of  test  methods  and 
measurements  which  in  turn  results  in 
higher  construction  costs  to  RUS 
borrowera.  By  providing  standardized 
acceptance  test  methods  and 
measurements  for  fiber  optic  cable 
plant.  RUS  will  be  assisting  its 
borrowera  by  decreasing  thefr 
construction  costs  for  fiber  optic  cable 
installation. 

There  is  eurrenUy  a  need  to  include 
into  the  standard  a  section  dealing  with 
standardia»d  test  methods  and 
measurements  for  voiceband  data 
transmission.  Because  RUS  borrowera 
are  increasing  their  usage  of  modems  to 
transmit  data  over  telecommunications 
transmission  facilities,  standardized  test 
methods  and  measurements  are  needed 
to  ensiue  that  the  transmission  facilities 
are  acceptable  for  data  transmission. 

There  is  presently  a  need  to  include 
into  the  current  standard  a  standardized 
shield  or  armor  ground  resistance  test 
method  and  a  minimum  requirement  to 
determine  when  the  outer  cable  jacket  is 
damaged  as  a  result  of  the  installation 
procedures.  This  standard  test  method 
and  minimiun  requirement  will  result  in 
cost  savings  to  RUS  borrowera  because 
the  variety  of  test  methods  and 
minimum  requirements  presentiy  being 


used  by  consulting  engineen  and 
contracton  will  be  eliminated. 

This  action  establishes  RUS 
standardized  acceptance  test  methods 
and  measurements  to  determine 
acceptability  of  installed 
telecommunications  plant.  These 
standardized  acceptance  test  methods 
and  measurements  will  afford  RUS 
telephone  borrowera  an  economical  and 
efficient  means  of  reducing  thefr 
construction  costs. 

On  August  28, 1996,  RUS  published 
a  proposed  rule  (61  FR  44195}  to  rescind 
RUS  Bulletin  345-63,  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC-4,  and  to  codify 
the  revised  RUS  Standard  for 
Acceptance  Tests  and  Measuranents  of 
Telecommunications  Plant  in  7  CFR 
1755.400  through  7  CFR  1755.407. 
Comments  on  this  proposed  rule  were 
due  October  28, 1996.  No  comments 
were  received  by  this  due  date. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs — communications,  Reporting 
and  recordkeeping  requirements,  Rural 
areas,  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  RUS  amends  chapter  XVn  of 
tide  7  of  the  Code  of  Federal 
Regulations  as  follows: 

Part  1755— Telecommunications 
Standards  and  Specificattons  for 
Materials,  Equipment  and  Construction 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

AulkaritT:  7  U.S.C  901  et  seq..  1921  et 
seq.,  6941  et  seq. 

f17S5.97    [AmomM] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345-63 
from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  the  entry  1755.400  through 
1755.407  to  the  table  in  numerical  order 
to  read  as  follows: 


11755.96    Ustoftalaphona 
ipeclWcetloni  Included  in  other  7  CFR 


Section 


Issue  date 


Title 


1755.400  through  1755.407 [Effective  date  of  final  ml^ 


RUS  Standard  for  Acceptance  Tests  and 
Measurements  of  Teiecommunications 
PIHIL 
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4.  Sections  1755.400  through 
1755.407  are  added  to  read  as  follows: 


11788.400    RU8 


Sections  1755.400  through  1755.407 
cover  the  requirements  for  acceptance 
tests  and  measurements  on  installed 
copper  and  fiber  optic 
telecommunications  plant  and 
equipment. 


11758.401 

(a)  Acceptance  tests  outlined  in 
§§  1755.400  through  1755.407  are 
applicable  to  plant  constructed  by 
contract  or  force  account.  This  testing 
standard  provides  for  the  follo%<ring: 

(1)  Specific  types  of  tests  or 
measurements  for  the  different  types  of 
telecommunications  plant  and 
aqmpment: 

(2)  The  method  of  measurement  and 
types  of  measuring  equipment: 

(3)  The  expected  results  and 
tolerances  permitted  to  meet  the 
acceptable  standards  and  objectives; 

(4)  Suggested  formats  for  recording 
the  results  of  the  measiirements  and 
tests;  and 


(5)  Some  probable  causes  of 
nonconformance  and  methods  for 
corrective  action,  where  possible. 

(b)  Ahemative  methods  of 
measurements  that  provide  suitable 
alternative  results  shall  be  permitted 
with  the  concurrence  of  the  Rural 
Utilities  Service  (RUS). 

(c)  For  the  purpose  of  this  testing 
standard,  a  "measurement"  shall  be 
defined  as  an  evaluation  where 
quantitative  data  is  obtained  (e.g., 
resistance  in  ohms,  structural  return 
loss  in  decibels  (dB),  etc.)  and  a  "test" 
shall  be  defined  as  an  evaluation  where 
no  quantitative  data  is  obtained  (e.g.,  a 
check  mark  indicating  confcmnance  is 
usually  the  result  of  the  test). 

(d)  The  sequence  of  tests  and 
measurements  described  in  this 
standard  have  been  prepared  as  a  guide. 
Variations  from  the  sequence  may  be 
necessary  on  an  individual  application 
basis. 

(e)  There  is  some  overlap  in  the 
methods  of  testing  shown;  also,  the 
extent  of  each  pbaae  of  testing  may  vary 
on  an  individiial  basis.  The  borrower 
shall  determine  the  overall  plan  of 
testing,  the  need  and  extent  of  testing. 


and  the  responsibility  for  each  phase  of 
testing. 

f178&402    Ground 


(a)  The  resistance  of  the  central  office 
(CO)  and  the  remote  switching  terminal 
(RST)  ground  shall  be  measured  before 
and  after  it  has  been  bonded  to  the 
master  ground  bar  (MGB)  where  it  is 
connected  to  the  building  electric 
service  groimd. 

(b)  The  groimd  resistance  of  electronic 
equipment  such  as  8p>an  line  repeaters, 
carrier  terminal  equipment, 
concentrators,  etc.  shall  be  measured. 

(c)  Method  of  measurement.  The 
connection  of  tetA  equipment  for  the 
ground  resistance  measurement  shall  be 
as  shown  in  Figure  1.  Refer  to  RUS 
Bulletin  1751F-802,  "Electrical 
Protection  Ckoimding  Fimdamentals." 
for  a  comprehensive  disctission  of 
ground  resistance  measurements. 

(d)  Test  equipment  The  test 
equipment  for  making  this  meastirement 
is  shown  in  Figure  1  as  follows: 

oow  Mta-is-^ 


FIGURE  1 

GROUND  RESISTANCE  MEASUREMENT©.® 


Ground  Resistonct 
Tester^) 


Ground  Connection 
Being  Tested 


Auxiliary  or 

Reference 

Grounds 


NftttHt! 


© 


\.)  Meosurement  procedure  for  COs.  RSTs.  ond  electronic  equipment  housings  opproximoteiy 
10  ft  by  10  ft  (3  m  by  5m)  or  smdler  sholl  be  os  follows:     The  minimum  distance 
between  the  CO  ground  (C^)  being  tested  and  Co  *  100  ft  (30.5  m).     Take  several 
measurements  moving  P2  from  50  ft  to  75  ft  (19.2  m  to  23  m)  owoy  from  CO  ground 
C2.     Resistance  should  initially  rise  then  level  off  and  then  start  rising  again.     The 
value  to  record  for  CO  ground  resistance  is  the  value  where  it  levels  off  which  usually 
should  occur  with  P2  at  62  %  of  the  distance  between  the  CO  ground  and  C2. 


© 


2.)  Measurement  procedure  for  COs.  RSTs.  and  electronic  equipment  housings  larger  than 
10  ft  by  10  ft  (3  m  by  3  m)  shall  be  in  accordance  with  the  test  equipment 
manufacturer's  instructions. 


© 


3.}  Oynotel  Research- Vibroground.  General  Radio-Megger  Bridge. 
Associate  Research -Megohm  Meter  or  equivalent. 
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(e)  Applicable  results.  (1)  For  the  CO 
and  R^,  the  resistance  after  the  bond 
has  been  made  to  the  MGB  electric 
service  ground  shall  not  exceed  5  ohms. 
Where  the  measured  ground  resistance 
exceeds  5  ohms,  the  borrower  shall 
determine  what  additional  groimding.  if 
any.  shall  be  provided. 

(2)  For  electronic  eqiupment,  the 
ground  resistance  shall  not  exceed  25 
ohms.  Where  the  measured  groimd 
resistance  exceeds  25  ohms,  the 
borrower  shall  determine  what 
additional  grounding,  if  any.  shall  be 
provided. 

(3)  When  groimd  resistance 
measurements  exceed  the  groimd 
resistance  requirements  of  paragraphs 
(e)(1)  and  (e)(2)  of  this  section,  refer  to 
RUS  Bulletin  1751F-602.  "Electrical 
Protection  Groimding  Fundamentals," 
for  suggested  methods  of  reducing  the 
groimd  resistance. 

(f)  Data  record.  Results  of  the  CO  and 
EST  ground  resistance  measurements 
shall  be  recorded.  A  suggested  format 
similar  to  Format  I.  Outside  Plant 
Acceptance  Tests — Subscriber  Loops,  in 
§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
used.  Results  of  the  electronic 
equipment  ground  resistance 
measurements  shall  be  recorded.  A 
suggested  format  similar  to  Format  D. 
Outside  Plant  Acceptance  Tests — ^Trunk 
Circuits,  in  §  1755.407  or  a  format 


specified  in  the  applicable  construction 
contract  may  be  used.  Data  showing 
approximate  moisture  content  of  the  soil 
at  the  time  of  measurement,  the 
temperature,  the  type  of  soil  and  a 
description  of  the  test  equipment  used 
shall  also  be  included. 

(g)  Probable  causes  for 
nonconformance.  Refer  to  RUS  Bulletin 
1751F-802,  "Electrical  Protection 
Grounding  Fundamentals."  and 
Telecommunications  Engineering  and 
Construction  Manual  (TE&CM)  Section 
810,  "Electrical  Protection  of  Electronic 
Analog  and  Ehgital  Central  Office 
Equipment,"  for  possible  causes  of 
nonconformance  and  suggested  methods 
for  corrective  action. 

11756.403    Coppwcable 
telecommuiiiceBOfH  plant  mMMmnwntB. 

(a)  Shield  or  shield/armor  continuity. 
(1)  Tests  and  measurements  shall  be 
made  to  ensure  that  cable  shields  or 
shield/armors  are  electrically 
continuous.  There  are  two  areas  of 
concern.  The  first  is  shield  or  shield/ 
armor  bonding  within  a  pedestal  or 
splice  and  the  second  is  shield  or 
shield/armor  continuity  between 
pedestals  or  splices. 

(2)  Measurement  techniques  outlined 
here  for  verification  of  shield  or  shield/ 
armor  continuity  are  applicable  to 
buried  cable  pUuat.  Measurements  of 
shield  continuity  between  spUces  in 
aerial  cable  plant  should  be  made  prior 


to  completion  of  splicing.  Conclusive 
results  cannot  be  obtained  on  aerial 
plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
multigrounded  neutral,  etc 

(3)  Method  of  measurement,  (i)  The 
shield  or  shield/armor  resistance 
measurements  shall  be  made  between 
pedestals  or  splices  using  either  a 
Wheatstone  Mdge  or  a  volt-ohm  meter. 
For  loaded  plant,  measurements  shall  be 
made  on  cable  lengths  that  do  not 
exceed  one  load  section.  For  nonloaded 
plant,  measurements  shall  be  made  on 
cable  lengths  that  do  not  exceed  5,000 
feet  (ft)  (1.524  meters  (m)).  All  bonding 
wires  shall  be  removed  from  the 
bonding  lugs  at  the  far  end  of  the  cable 
section  to  be  measured.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  2. 

(ii)  Cable  shield  or  shield/armor 
continuity  within  pedestals  or  splices 
shall  be  measured  with  a  cable  ^eld 
splice  continuity  test  set.  The  step-by- 
step  measurement  procedure  outlined  in 
the  manufacturer's  operating 
instructions  for  the  specific  test 
equipment  being  used  shall  be  followed. 

(4)  Test  equipment,  (i)  The  test 
equipment  for  measuring  cable  shield  or 
shield/armor  resistance  between 
pedestals  or  splices  is  shown  in  Figure 

2  as  follows: 

00MM1«-1t-P 


FIGURE   2 

SHIELD  OR  SHIELD/ARMOR  RESISTANCE  MEASUREMENT 


MULTIPLY 
BY 


I 


DECADE 
DIAL 


Short  and  connect 
to  shield  or 
shield/armor- 


Coble  Shield -I 
or  Shield/Armor 


STEP  1 

SFTTINCS  ON   TF<>T  «yT 

A.  Set  "RES.-VAR-MUR"  Key  to  'RES". 

B.  Set  "RVM-GA-HIL"  Switch  to  "RVM". 

C.  Set  "INT-BA-Exr  Switch  to  'mV. 

D.  Connect  Poir  to  Terminois  X|    and  X2 
OS  shown. 

PROCEPVRE 

E.  Null  galvonometer  by  operating 
"MULTIPLY  BY"  and  'DECAOE"  diols  of 
bridge.  Use  lowest  sensitivity  ronge. 

F.  Multiply  "DECADE"  reading  in  ohms  by 
"MULTIPLY  BY"  ratio  to  obtain  value  of 
the  Loop  Resistance  {R\ ).  Record  this 
value. 


\Mlieatstone  Bridge  (Leeds  &  Northrup  5430A  or  equivalent) 


MULTIPLY 
BY 


I— Short 


Cable  Shield- 
or  Shield/Armor 


B. 


C. 
D. 


STP>  ? 
SgTTINCS  nN    TPST  g-T 

Set  Keys  ond  Switches  as  in  STEP  1. 
A  through  C.  above. 

Connect  Shorted  Pair  and  Shield  to 
Temrtinals  X^   and  Xj  as  shown. 

Null  galvonometer  as  in  STEP  1.  E,  above. 

Obtain  value  of  Resistance  (R2)  as  in 
STEP  1.  F.  above. 


STEP  3 
COMPUTE  THE  SHIELD  OR  SHIELD/ARMOR  RESISTANCE  (Rs) 


R) 
Rs«R2-  -J- 


■LUNQ  OOOf  S4ie-1S^ 
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(ii)  A  cable  shield  splice  continuity 
tester  shall  be  used  to  measure  shield  or 
shield/armor  continuity  within 
pedestals  or  splices. 


(5)  Applicable  results,  (i)  The  shield 
or  shield/armor  resistance  per  1000  ft 
and  per  kilometer  (km)  for  cable 
diameters  and  tjrpes  of  shielding 


materials  are  given  in  Table  1  (English 
Units)  and  Table  2  (Metric  Units), 
respectively  as  follows: 


Table  i.— Shield  Resistance  @  68  "F  (20"C)  Cable  Diameters  Versus  Shield  Types 

[English  Units] 


Outside  (fameter  inches  (in.) 


0.40-0.49 
0.50-0.59 
0.60-0.89 
0.70^.79 
0.80-0.89 
0.90-0.99 
1.00-1.09 
1.10-1.19 
1.20-1.29 
1.30-1.39 
1.40-1.49 
1.50-1.59 
1.60-1.89 
1.70-1.79 
1.80-1.88 
1.90-1  J9 
2i)0-2.00 
2.10-2.19 
2^0-2.29 
2J0-2J9 
2.40-2.49 
2.50r2.50 
2.60-2.89 
2.70-2.79 
2.80-2J0 
2.90-2^ 
3.0O-3.09 
3.10-3.19 
3.20-3.29 
3.30-3.39 
3.40-3.49 
3.50-3.50 
3.60-3.69 
3.70-3.79 
3J0-^J0 
3.90-3.90 
4.0O~4J9 


Nominal  resistance  ohm/1000  ft. 


0.77 

1.54 

1.65 

0.64 

1.28 

1J7 

0.51 

1.03 

1.10 

0.44 

a88 

0.94 

0.38 

a77 

0.82 

0.35 

a89 

0.74 

0.31 

0.62 

0.66 

0.28 

0.56 

0.60 

0.26 

0.51 

0.56 

0.24 

a48 

0.51 

0.22 

0.44 

0.47 

0.21 

a41 

a44 

0.19 

0.38 

0.41 

0.18 

0.37 

0.30 

0.17 

0.35 

0.37 

0.16 

0.33 

0.35 

0.15 

0.31 

0.33 

0.15 

0.29 

0.31 

0.14 

0.28 

0.30 

ai4 

0.27 

0.29 

ai3 

0.2S 

0.27 

0.12 

0.24 

0.26 

ai2 

0.23 

0.25 

0.11 

0.22 

0.24 

an 

0.22 

0.24 

an 

0.22 

0.23 

aio 

0.21 

0.22 

aio 

0.20 

0.21 

aio 

0.20 

0.21 

ao9 

ai9 

0.20 

aoo 

ai8 

ai9 

ao9 

ai8 

ai9 

aoe 

ai7 

ai8 

0.08 

ai7 

ai8 

0.08 

ai6 

ai7 

ao8 

ai8 

ai7 

ao7 

ai5 

ai6 

1.96 
1.63 
1.31 


?.30 

551 

1.91 

4.58 

1.53 

3.67 

1J1 

3.14 

1.14 

2.74 

1.03 

2.47 

0.92 

2.20 

0.84 

2.M 

a77 

1A4 

0.71 

1.70 

a65 

1.57 

0.61 

1.47 

0J57 

1J7 

0.54 

1^ 

0.51 

124 

0.49 

1.17 

a46 

1.10 

0.43 

lis 

a42 

1.00 

0.40 

0.97 

0.38 

0.90 

0.36 

0.87 

0.35 

0.83 

0.33 

OJO 

0.33 

0.80 

0.32 

0.77 

a3i 

0.73 

0.29 

0.70 

0.29 

0.70 

0.28 

0.67 

0.26 

0.63 

0.26 

0.63 

0.25 

0.60 

0.25 

0.60 

0.24 

0.57 

0.24 

0.57 

0.22 

0.53 

MffMra: CoiunYi  A-1 0ml Copper stMd. 

CoHJfnn  p    o  r^H  Coppof  sniolo. 

Colunn  C--8  ml  Coaled  Aluminum  and  8  ml  Coated  Aluminun^  ml  Coated  steel  shields. 

Column  D— 7  ml  Aloy  194  sNeU. 

Column  E— 6  ml  Aloy  194  and  6  ml  Cofjper  Clad  Stainless  Steel  shiakto. 

Column  F— 6  ml  Cofipar  Clad  Stainless  Steel  «id  5  ml  Copper  Clad  Aloy  Steel  shields. 

Table  2.— Shield  Resistance  @  68»F  (2(y*C)  Cable  Diameters  Versus  Shield  Types 

[Metric  Units] 


Outatde  dtametor  mflmetars  (mm) 

Nominal  Resistance  ohm/km 

A 

B 

C 

D 

E 

F 

10.2-12.5    —    

2.53 

5.06 

5.41 

043 

756 

1O06 

12.7—15.0     -              ..-.    —      .-    . 

2.10 

420 

4.49 

556 

627 

15.03 

152—17.5     

1.67 

3.38 

3.81 

450 

5.02 

12.04 

17.8-20.1 - 

1.44 

2M 

3.08 

.••«••••••-• •••••••• 

450 

1050 

20.3-22.6 

125 

2.53 

2.80 

■»••••••-•»»••••• 

3.74 

859 

22.9—25. 1 ~...~~. 

1.15 

226 

2.43 

■«■»■■■■■■■■■■■ 

a38 

O10 

254 27  7 

1  02 

2J03 

2.16 

3.02 

722 

27.9-302 

092 

1.84 

1.97 

Z76 

656 

305—32.8 

0.86 

1.87 

150 

»M«.«M.***«**M*- 

253 

6.04 

33i)-36.3 

079 

157 

1.87 

2.33 

558 

36.6-37  J .„_ 

072 

1.44 

154 

•»•••••••••■••••••• 

2.13 

5.15 

3ai— 404 

0.89 

154 

1.44 

.  —  ••.M.*  ••*.•••••• 

2.00 

452 

Table  2.— ^ield  Resistance  @  eff^  {20rC)  Cable  Diameters  Versus  Shield  Types— Continued 

(Metric  Unita) 

NUIIHMi  n680lanC6  UlVlrlUII 

OulBide  dtameter  mWmetero  (mm) 

A 

B 

C 

D 

E 

F 

405—425 

0.62 

125 

154 

157 

4.46 

432—455 

050 

121 

128 

. 

1.77 

426 

45.7— 4&0 ..     

056 

1.15 

121 

1.67 

457 

48.3—60.5 ; 

052 

156 

1.15 

151 

354 

505—63.1 

a48 

1.02 

158 

•  ••••*•••  •V— S£S=*« 

151 

351 

53.3-665 

049 

0.96 

152 

1.41 

358 

56.0-682 

046 

0.92 

056 

•  •••••«•*•**•••«— 7 

158 

328 

504— 60.7 . - ~.~ 

a46 

056 

056 

151 

3.18 

61 5-632 

0.43 

052 

056 

125 

256 

635-665 

050 

079 

056 

1.18. 

255 

665—885 

050 

075 

052 

1.15 

2.72 

685-705 

056 

a72 

079 

158 

252 

71.1—73.4 

058 

0.72 

0.79 

156 

252 

73.7 — ^76.9  .„. .. ....»...._.... _. 

056 

0.72 

0.75 

■»»■»■■»■■■■■■■■■.■■ 

155 

253 

78.2 — ^78.5 ................_..............._ ..__. _. 

053 

aeo 

a72 

•  •■  •■••sss  ss  s:  •■  ■•«■ 

1.02 

256 

707— 815 —   . 

053 

066 

050 

•  ••■■••■•••  ••■•••••  ■ 

0.96 

250 

81.3-835 

053 

a86 

056 

••■ ■■.■■«.■■■■>■■■«. 

0.96 

250 

836-86  1   

029 

062 

056 

,-_-_,„„„.„,__-s 

0.92 

220 

86  4—866              

0.29 
029 

050 
050 

052 
052 



056 
056 

257 

809-912 

257 

91.4—03.7 

026 

056 

056 

a  ■••■••  •»••••••■••• 

052 

157 

94  0-065 

026 

056 

056 

■  ■■  —  ■■—■■■■■■■■■■« 

052 

157 

965—085 

026 

052 

056 

>«•«_••••     MM***** 

0.79 

157 

99.1 — 1015 ............ . -_..»__— ™_ _~. 

028 

052 

056 

•  ••••■••••••••••••■a 

079 

157 

101.8—1035 : 

023 

049 

052 

072 

1.74 

\Mhere:  Column  A^IO  ml  Copper  shield. 

Column  B— 6  ml  Copper  sMald 

Column  C--8  ml  Coated  Aluminum  and  8  ml  Coated  Aluminum^  ml  Coated  Steel 

Column  D— 7  ml  Aloy  194  aNaU. 

Column  E— 6  ml  Aloy  194  and  6  ml  Copper  Clad  Staintets  Steel  sNakte. 

Column  F— 6  ml  Copper  Oad  Stainless  Seel  and  5  ml  Copper  Ctad  Aloy  Steel  shields. 


(ii)  All  values  of  shield  and  shield/ 
armor  resistance  provided  in  Tables  1 
and  2  in  (a)(5)(i)  of  this  section  are 
considered  approximations.  If  the 
measured  value  corrected  to  68*F  (20*C) 
is  within  ±30  percent  (%)  of  the  value 
shown  in  Table  1  or  2,  the  shield  and 
shield/armor  shall  be  assumed  to  be 
continuous. 

(iii)  To  correct  the  measured  shield 
resistance  to  the  reference  temperature 
of  68«F  (20*C)  use  the  following 
formidae: 

RM=Rt/(l-i-A(t  -  68)]  for  English  Units 
R2o=Rt/(l-i-A(t  -  20)]  for  Metric  Units 
Where: 

R^sShield  resistance  corrected  to  68*F 

in  ohms.  ^ 

R3o=Shield  resistance  corrected  to  20^ 

in  ohms. 
R(=Shield  resistance  at  measurement 

tmnperature  in  ohms. 
A=Temperature  coefficient  of  the  shield 

tape. 
tsMeasurement  temperature  in  "F  or 

(•Q. 

(iv)  The  temperature  coefficients  (A) 
for  the  shield  tapes  to  be  used  in  the 
formulae  referenced  in  paragraph 
(a)(5)(iii)  of  this  section  are  as  follows: 


(A)  5  and  10  mil  copper  -  0.0021  far 
English  units  and  0.0039  for  Metric 
units: 

(B)  8  mil  coated  aluminum  and  8  mil 
coated  aluminiun/6  mil  coated  steel  = 
0.0022  for  English  units  and  0.0040  fat 
Metric  units; 

(C)  5  mil  copper  clad  stainless  steel 
and  5  mil  ct^per  clad  alloy  steel  = 
0.0024  for  English  units  and  0.0044  for 
Metric  units; 

(D)  6  mil  copper  clad  stainless  steel  = 
0.0019  for  En^ish  units  and  0.0035  ba 
Metric  units;  and 

(E)  6  and  7  mil  all<qr  194  =  0.0013  for 
English  units  and  0.0024  bx  Metric 
units. 

(v)  When  utilizing  shield  continuity 
testers  to  measure  shield  and  shield/ 
armor  continuity  within  pedestals  or 
splices,  refer  to  the  manufacturer's 
pubUshed  information  covering  the 
specific  test  equipment  to  be  lued  and 
for  anticipated  results. 

(6)  Data  record.  Measurement  data 
from  shield  continuity  te^s  shall  be 
recorded  together  with  anticipated 
Table  1  or  2  values  (see  paragraph 
(a)(5)(i)  of  this  section)  in  an  appropriate 
format  to  permit  comparison.  The 
recorded  data  shall  include  specific 


location,  cable  size,  cable  type,  type  of 
shield  or  shield/armcH',  if  Imown,  etc. 

(7)  Probable  causes  for 
noiuxmformance.  Among  probable 
causes  for  nonctxiformance  are  broken 
at  damaged  shields  or  shield/armors, 
bad  bcmding  harnesses,  poorly 
connected  bonding  clamps,  loose 
hooding  lugs,  etc. 

(b)  Conductor  continuity.  After 
placement  of  all  cable  and  wire  plant 
has  been  ccnnpleted  and  )(Hned  together 
in  continuous  lengths,  tests  shall  be 
made  to  ascotain  that  all  pairs  are  free 
bam.  grounds,  shcnts,  crosses,  and 
opens,  except  for  those  pairs  indicated 
as  being  defective  by  the  cable 
manufacturer.  The  tests  for  grounds, 
shorts,  crosses,  and  opens  are  not 
separate  tests,  but  are  inherent  in  other 
acceptance  tests  discussed  in  this 
section.  The  test  for  grounds,  shorts,  and 
crosses  is  inherent  when  conductor 
irnwiUtinn  resistance  measurements  are 
ccmducted  pw  paragraph  (c)  of  this 
section,  while  tests  for  opens  are 
inherent  when  tests  are  conducted  for 
loop  resistance,  insertion  loss,  noise,  at 
return  loss  measurements,  per 
paragraphs  (d),  (e),  or  (I)  of  this  section. 
The  boRower  shall  make  certain  that  aU 
defective  pairs  are  corrected,  except 
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those  noted  as  defective  by  the  cable 
manufecturer  in  accordance  with  the 
marking  provisions  of  the  applicable 
cable  and  wire  specifications.  All 
defective  pairs  that  are  not  corrected 
shall  be  reported  in  writing  with  details 
of  the  ccwrective  measures  attempted. 

(c)  Dc  insulation  resistance  (IR) 
nteasurement.  (1)  IR  measurements  shall 
be  made  on  completed  lengths  of 
insulated  cable  and  wire  plant. 

(2)  Method  of  measurement,  (i)  The  IR 
measurement  shall  be  made  between 
each  conductor  and  all  other 
conductors,  sheath,  shield  and/or 
shield/armor,  and/or  support  wire 


electrically  connected  together  and  to 
the  main  distributing  frame  (MDF) 
ground.  The  measurement  shall  be  made 
from  the  central  office  with  the  entire 
length  of  the  cable  imder  test  and, 
where  used  Mrith  all  protectors  and  load 
coils  connected.  For  COs  containing 
solid  state  arresters,  the  soUd  state 
arresters  shall  be  removed  before 
making  the  IR  measurements.  Field 
mounted  voice  frequency  repeaters, 
where  used,  may  be  left  connected  for 
the  IR  test  but  all  carrier  frequency 
equipment,  including  carrier  repeaters 
and  terminals,  shall  be  disconnected. 
Pairs  used  to  feed  power  remote  from 


the  CO  shall  have  the  power 
disconnected  and  the  tip  and  ring 
conductors  shall  be  opened  before 
making  IR  tests.  All  conductors  shall  be 
opened  at  the  fer  end  of  the  cable  being 
measured. 

(ii)  IR  tests  are  normally  made  fit>m 
the  MDF  with  all  CXD  equipment 
disconnected  at  the  MDF,  but  this  test 
may  be  made  on  new  cables  at  field 
locations  before  they  are  spliced  to 
existing  cables.  The  method  of 
measurement  shall  be  as  shown  in 
Figure  3  as  follows: 

MLUNQ  coos  341»-1S-» 
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FIGURE  3 

DC  INSULATION  RESISTANCE  MEASUREMENT 


[ 


Single  conductor 
under  test® 


Cable  Shield  or  Shield/Armor 


All  conductors  open 


and  deor  at  end  of  section 
(On-hook  telephone  sets  may 
be  connected  at  far-end) 


MOF  Ground 


Insulation  Resistance  Tester^,  @.@ 


All  other  conductors  and 
shield  or  shidd/armor 
connected  together  and 
grounded  at  MOF 


Notes: 

Q  For  hand  cranked  or  battery  operated  Insulation  Resistance  Testers,  the  output 
vdtoge  should  not  exceed  500  vdts  dc. 


2JFor  dc  bridge  type  Megohmmeters.  the  vdtoge  applied  to  the  conductors  under 
test  should  not  exceed  250  vdts  dc  when  using  instruments  hoving  odjustoble 
test  vdtoge  levds. 


® 


3jBiddle  CO.-Modd  BM  200.  Associate  Research-Modd  263. 
Generd  Rodio-1864  Megohm  Meter,  or  equivdent. 


(4!)  Repeat  test  for  each  conductor  in  cable. 


■LUNO  oooe  S«1»-1S-C 
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(ill)  If  the  IR  of  the  conductor  cannot 
be  measured  because  of  breakdown  of 
lightning  arresters  by  the  test  voltage, 
the  arrester  units  shall  be  removed  and 
the  conductor  IR  retested.  If  the  IR  then 
meets  the  minimum  requirements,  the 
conductor  Mrill  be  considered 
satisfactory.  Immediately  following  the 
IR  tests,  all  arrester  units  which  have 
been  removed  shall  be  reinstalled. 

(3)  Test  equipment,  (i)  IR 
measurements  shall  be  made  Mrith  either 
an  insulation  resistance  test  set  or  a 
direct  current  (dc)  bridge  type 
megohmmeter. 

(ii)  The  IR  test  set  shall  have  an 
output  voltage  not  to  exceed  500  volts 
dc  and  shall  be  of  the  hand  cranked  or 
battery  operated  type. 

(iii)  The  dc  bridj^  type  megohmmeter, 
which  may  be  alternating  current  (ac) 
powered,  shall  have  scales  and 
multipUer  which  make  it  possible  to 
accurately  read  IR  from  1  megohm  to  1 
gigohm.  The  voltage  applied  to  the 
conductors  under  test  shall  not  exceed 
"250  volts  dc"  when  using  an 
instnunent  having  adjustable  test 
voltage  levels.  This  will  help  to  prevent 
breakdown  of  lightning  arresters. 

(4)  Applicable  results,  (i)  For  all  new 
insulated  cable  or  wire  facilities,  the 
expected  IR  levels  are  normally  greater 
than  1,000  to  2.000  megohm-mile  (1,609 
to  3.218  megohm-km).  A  value  of  500 
megohm-mile  (805  megohm-km)  at  68"? 
(20^)  shall  be  the  minimum  acceptable 
value  of  IR.  IR  varies  inversely  with  the 
length  and  the  temperatiue. 

(ii)  The  megohm-mile  (megohm-km) 
value  for  a  conductor  may  be  computed 
by  multiplying  the  actual  scale  reading 
in  megohms  on  the  test  set  by  the  length 
in  miles  (km)  of  the  conductor  under 
test. 

(iii)  The  objective  insulation 
resistance  may  be  determined  by 
dividing  500  by  the  length  in  miles  (805 
by  the  length  in  km)  of  the  cable  or  wire 
conductor  being  tested.  The  resulting 
value  shall  be  the  minimimi  acceptable 
meter  scale  reading  in  megohms. 

(iv)  Due  to  the  differences  between 
various  insulating  materials  and  filling 
compounds  used  in  manufacturing 
cable  or  wire,  it  is  impractical  to 
provide  simple  factors  to  predict  the 
magnitude  of  variation  in  insidation 
resistance  due  to  temperature.  The 
variation  can,  however,  be  substantial 


for  wide  excursions  in  temperatxue  firom 
the  ambient  temperatine  of  68  "F  (20 
•C). 

(v)  Borrowers  should  be  certain  that 
tip  and  ring  IR  measiuements  of  each 
I>air  are  approximately  the  same. 
Borrowers  should  also  be  certain  that  IR 
measurements  are  similar  for  cable  or 
wire  sections  of  similar  length  and  cable 
or  wire  type.  If  some  pairs  measure 
significantly  lower,  borrowers  should 
attempt  to  improve  these  pairs  in 
accordance  with  cable  manufacturer's 
recommendations. 

Note:  Only  the  megohm-mile  (megohm-km) 
requirement  shall  be  cause  for  rejection,  not 
individual  measurement  difierences. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  I,  Outside 
Plant  Acceptance  Tests — Subscriber 
Loops,  or  Format  n.  Outside  Plant 
Acceptance  Tests — ^Tnmk  Circuits,  in 
§  1755.407  or  formats  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance,  (i)  When  an  IR 
measurement  is  below  500  megohm- 
mile  (805  megohm-km).  the  cable  or 
wire  temperature  at  the  time  of  testing 
must  then  be  taken  into  consideration. 
If  this  temperature  is  well  above  68  'F 
(20  °C),  the  measiu^ment  shall  be 
disregarded  and  the  cable  or  wire  shall 
be  remeasured  at  a  time  when  the 
temperature  is  approximately  68  "F  (20 
'^).  If  the  result  is  then  500  megohm- 
mile  (805  megohm-km)  or  greater,  the 
cable  or  wire  shall  be  considered 
satisfactory. 

(ii)  Should  the  cable  or  wire  fail  to 
meet  the  500  megohm-mile  (805 
megohm-km)  requirement  when  the 
temperature  is  known  to  be 
approximately  68  "F  (20  "C)  there  is  not 
yet  justification  for  rejection  of  the  cable 
or  wire.  Protectors,  lightning  arresters, 
etc. ,  may  be  a  source  of  low  insulation 
resistance.  These  devices  shall  be 
removed  from  the  cable  or  wire  and  the 
cable  or  wire  IR  measurement  shall  be 
repeated.  If  the  result  is  acceptable,  the 
cable  or  wire  shall  be  considered 
acceptable.  The  removed  devices  which 
caused  the  low  insidation  resistance 
value  shall  be  identified  and  replaced, 
if  found  defective. 


(iii)  When  the  cable  or  wire  alone  is 
still  foimd  to  be  below  the  500  megohm- 
mile  (805  megohm-km)  requirement 
after  completing  the  steps  in  paragraph 
(c)(6)(i)  and/or  paragraph  (c)(6)(ii)  of 
this  section,  the  test  shall  be  repeated  to 
measure  the  cable  or  wire  in  sections  to 
isolate  the  piece(s)  of  cable  or  wire 
responsible.  The  cable  or  wire  section(s) 
that  is  found  to  be  below  the  500 
megohm-mile  (805  megohm-km) 
requirement  shall  be  either  repaired  in 
accordance  with  the  cable  or  wire 
manufacturer's  recommended  procedure 
or  shall  be  replaced  as  directed  by  the 
Irorrower. 

(d)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurement.  (1) 
When  specified  by  the  Irarrower,  dc 
loop  resistance  and  dc  resistance 
imbalance  measurements  shall  be  made 
on  all  cable  pairs  used  as  trunk  circuits. 
The  dc  loop  resistance  and  dc  resistance 
unbalance  measurements  shall  be  made 
between  CO  locations.  Measurements 
shall  include  all  components  of  the 
cable  path. 

(2)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurements 
shall  he  made  on  all  cable  pairs  used  as 
subscriber  loop  circuits  when: 

(i)  Specified  by  the  borrower; 

(ii)  A  large  nimiber  of  long  loops 
terminate  at  one  location  (similar  to 
trunk  circuits):  or 

(iii)  Circuit  balance  is  less  than  60  dB 
when  computed  from  noise 
measiuements  as  described  in  paragraph 
(e)  of  this  section. 

(3)  Dc  resistance  unbalance  is 
controlled  to  the  maximum  possible 
degree  by  the  cable  specification. 
Allowable  random  unlmlance  is 
specified  between  tip  and  ring 
conductors  within  each  reel.  Further 
random  patterns  should  occur  when  the 
cable  conductor  size  changes.  Cable 
meeting  the  unbalance  requirements  of 
the  cable  specification  may  under  some 
conditions  result  in  unacceptable  noise 
levels  as  discussed  in  paragraph 
(d)(6)(iii)  of  this  section. 

(4)  Method  of  measurement.  The 
method  of  measurement  shall  be  as 
detailed  in  Figures  4  and  5. 

(5)  Test  equipment  The  test 
equipment  is  ^own  in  Figures  4  and  5 
as  follows: 

OOMMie-IS-P 


FIGURE  4 

DC  LOOP  RESISTANCE  MEASUREMEMT 


Wheatstone  Bridge 
(Leeds  &  Northrup  S430A 
or  equivalent) 


Cable  Pair  Under  Test 


Line  Terminals  With  CO  Equipment 
Disconnected 


Short  &  Ground- 
at  Far-End 


SFTTINR?;  nN   TTf^T  5^1 

1.  Set  "RES.-VAR-MUR"  Key  to  "RES*. 

2.  Set  "RVM-GA-HH."  Switch  to  "RVM". 

3.  Set  "INT-BA-EXr  Switch  to  "INr. 

4.  Connect  Pair  to  Terminals  Xi   and  ^2 
as  shown. 


PROCEDURE 

1.  Null  galvanometer  by  operating 
"MULTIPLY  BY"  and    DECADE"  dials  of 
bridge.  Use  lowest  sensitivity  range. 

2.  Multiply  "DECADE"  reading  in  ohms  by 
"MULTIPLY  BY"  ratio  to  obtain  value  of 
the  Loop  Resistance. 
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FIGURE   5 

DC  LOOP  RESISTANCE  UNBALANCE  MEASUREMENT 


MULTIPLY 
BY 


DECADE 
DIAL 


<>GR 


Wheotstone  Bridge 
(Leeds  &  Northrup  5430A 
or  equivolent) 


•Coble  Pair  Under  Test 


Line  Terminals  With  CO  Equipment 
Disconnected 


Short  A  Ground- 
at  For- End 


—    m  Extemol  Ground 


^ymNCf;  an  tfst  sft 

1.  Connect  Terminals  X^    &  )^   as  shown. 

2.  Set  "RES-VAR-MUR"  Key  to  "VAR". 

3.  "MULTIPLY  BV  Switch  to  1/1. 

4.  Set  "RVM-GA-HIL"  Switch  to  "RVM". 

5.  Set  "INT-BA-Exr  Switch  to  "INr. 


PROCEDURE 

1.  Null  gdvonometer  by  operating 
"MULTIPLY  BY"  and    DECADE"  diols  of 
bridge.     Use  lowest  sensitivity  range. 

2.  If  continuously  vorying  1,  10,  or  100  ohm 
switches  from  1   to  999  ohms  produces 

a  deflection  consistently  to  the  left  on 
the  galvanometer,  reverse  the  conductors 
of  the  coble  pair  under  test  to  the 
X^    &  X2   terminals  of  the  bridge. 

3.  Vary  1,  10,  or  100  ohm  switches  agoin 
until  deflection  approaches  zero.  Read 
"DECADE"  dioi  for  Resistance  Unbalance 
in  ohms. 


(6)  Applicable  results,  (i)  The 
measured  dc  loop  resistance  shall  be 
within  ±  5%  of  the  calculated  dc  loop 


resistance  when  coiracted  Cor 
tempwature. 

(ii)  The  calculated  dc  loop  resistance 
is  computed  as  follows: 


(A)  Multiply  the  length  of  each 
different  gauge  by  the  applicable 
resistance  per  unit  length  as  shown  in 
Table  3  as  follows: 


Table  3.— DC  Loop  Resistance  @  68**F  (2(rC) 


American  wire  gauge  (AWG) 


19 
22 
24 
26 


(B)  Add  the  individual  resistances  for 
each  gauge  to  give  the  total  calculated 
dc  loop  resistance  at  a  temperature  of 
68»F  (20^:). 

(C)  Correct  the  total  calculated  dc 
loop  resistance  at  the  temperature  of 
68"?  (20*C)  to  the  measurement 
temperature  by  the  folloMdng  fcwmulae: 
R,=R68X[1-M).0022xt— 68)]  for  English 

Units 
R,=R2ox[l-M).0040x(t— 20)]  for  Metric 

Units 
Where: 
R«  =  Loop  resistance  at  the  measurement 

temperature  in  ohms. 
R««  =  Loop  resistance  at  a  temperature 

of  68"?  in  ohms. 
R20  =  Loop  resistance  at  a  temperature 

of  20°C  in  ohms, 
t  =  Measurement  temperature  in  *F  or 

(•C). 

(D)  Compare  the  calculated  dc  loop 
resistance  at  the  measiuement 
temperature  to  the  measured  dc  loop 
resistance  to  determine  compliance  with 
the  requirement  specified  in  paragr^h 
(d)(6Hi)  of  this  section. 

(iii)  Resistance  varies  directly  with 
temperature  change.  For  copper 
conductor  cables,  the  dc  resistance 


Loop 


ohms/1000  ft 


16.1 
32.4 
51.9 
83J 


S2.8 
106.3 
170J 
273.3 


changes  by  ±  1%  for  every  ±  5'F  (2.8*C) 
change  in  temperature  from  68*F  (20%). 

(iv)  The  dc  resistance  unbalance 
between  the  individual  conducton  of  a 
pair  shall  not  exceed  that  value  wdiich 
will  result  in  a  drctut  balance  of  less 
than  60  dB  when  computed  from  noise 
measurements  as  described  in  paragraph 
(e)  of  this  section.  It  is  impractical  to 
establish  a  precise  limit  for  overall 
circuit  dc  resistance  unbalance  due  to 
the  factors  controlling  its  contribution  to 
circuit  n(Hse.  These  bctora  include 
location  of  the  resistance  unbalance  in 
relation  to  a  low  impedance  path  to 
ground  (cloae  to  the  central  office)  and 
the  magnitude  of  unbalance  in  short 
lengths  of  cable  making  up  the  total 
circuit  length.  The  objective  is  to  obtain 
the  minimum  unbalance  throughout  the 
entire  dicuit  when  it  is  ascertained 
through  noise  meesurements  that  dc 
resistance  unbalance  may  be 
contributing  to  poor  cable  balance. 

(v)  Pain  with  poor  noise  balance  may 
be  improved  by  reversing  tip  and  ring 
conductors  of  pairs  at  c^le  splices. 
Where  dc  resistance  unbalances  are 
sjTStematic  over  the  total  trunk  circuit  or 
loop  drciut  length,  tip  and  ring 


reversals  may  be  made  at  frequent 
intervals.  Where  the  unbalances  are 
concentrated  in  a  shcntn  section  of 
cable,  only  one  tip  and  ring  reversal 
should  be  required.  Concoitrated  dc 
resistance  unbalance  produces 
inayimiim  circuit  noise  when  located 
adjacent  to  the  central  office. 
Concentrated  dc  resistance  unbalance 
will  contribute  to  overall  circuit  noise  at 
a  point  approximately  tvro-thirds  (%)  of 
the  distance  to  the  subscriber.  All 
deliberate  tip  and  ring  reversals  shall  be 
tagged  and  identified  to  prevent  plant 
personnel  bom  removing  the  reversals 
when  resplicing  these  connections  in 
the  future.  The  number  of  tip  and  ring 
reversals  shall  be  held  to  a  minimum. 

(vi)  A  S3rstematic  dc  resistance 
imbalance  can  sometimes  be 
accompanied  by  other  cable  parameten 
that  are  marginal.  Among  these  are  pair- 
to-pair  capacitance  imbalance, 
capacitance  unbalance-to-ground,  and 
150  kilohertz  (kHz)  crosstalk  loss. 
Engineering  judgment  has  to  be  applied 
in  each  case.  Rejection  of  cable  for 
excessive  dc  resistance  unbalance  shall 
only  apply  to  a  single  reel  Imgth,  or 
shovtsr. 
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(7)  Data  record.  The  measurement 
data  for  dc  loop  resistance  and  dc 
resistance  imbalance  shall  be  recorded. 
Suggested  formats  similar  to  Format  I 
for  subscriber  loops  and  Format  II  for 
tnmk  circuits  in  §  1755.407  or  formats 
specified  in  the  applicable  construction 
contract  may  be  used. 

(8)  Probable  causes  for 
nonconformance.  Dc  loop  resistance 
and  dc  resistance  unbalance  are  usually 
the  result  of  the  resistance  of  individual 
conductors  used  in  the  manuCactiue  of 
the  cable.  Resistance  imbalance  can  be 
worsened  by  defective  splicing  of  the 
conductors  (splicing  connectors, 
improper  crimping  tool,  etc.). 

(e)  Subscriber  loop  measurement 
Poop  checking}.  (1)  When  specified  by 
the  borrower,  insertion  loss  and  noise 
measurements  shall  be  performed  on 
subscriber  loops  after  connection  of  a 
line  circuit  to  the  loop  by  the  one 


person  method  using  loop  checking 
equipment  from  the  customer  access 
location.  For  this  method,  the  central 
office  should  be  equipped  with  a  900 
ohm  plus  two  microforad  quiet 
termination  and  a  milliwatt  generator 
having  the  required  test  frequencies;  or 
a  portable  milliwatt  generator  having 
the  desired  frequencies  may  be  used, 
especially,  where  several  small  offices 
are  involved. 

(2)  At  a  minimum,  insertion  loss  and 
frequency  response  of  subscriber  loop 
plant  sh^  be  measured  at  1,000, 1,700, 
2,300,  and  2,800  Hertz  (Hz).  When 
additional  testing  frequencies  are 
desired,  the  additional  frequencies  shall 
be  specified  in  the  applicable 
construction  contract. 

(3)  Measurements  of  insertion  loss 
and  noise  shall  be  made  on  five  percent 
or  more  of  the  pairs.  A  minimum  of  five 
pairs  shall  be  tested  on  each  route.  Pairs 


shall  be  selected  on  a  random  basis  with 
greater  consideration  in  the  selection 
given  to  the  longer  loops.  Consideration 
shall  be  given  to  measuring  a  large 
percentage,  up  to  100  percent,  of  all 
loops. 

(4)  Method  of  measurement — (i) 
Insertion  loss.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  6.  The  output  level  of 
the  milliwatt  generator  tones  shall  be 
determined  prior  to  leaving  the  CO.  This 
shall  be  accomplished  by  dialing  the 
milliwatt  generator  number  from  a  spare 
line  at  the  MDF  and  measuring  with  the 
same  equipment  to  be  used  in  the  tests 
at  customer  access  locations.  The  output 
levels  shall  be  recorded  for  reference 
later.  Insertion  loss  measurements  shall 
be  made  across  the  tip  and  ring 
terminals  of  the  pair  under  test.  Figure 
6  is  as  follows: 
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FIGURE  6  . 

INSERTION  LOSS  AND  FREQUENCY  RESPONSE  MEASUREMENT 
AT  SUBSCRIBER  LOCATION  USING  LOOP  CHECKING  EQUIPMENT 


Central  Office  Equipment 


Telephone  Set  On  Hook — . 


Milliwatt  Generator0 


Stotion  Protector  of  Networfc 
Interfoce  Device  (NO) 


Loop  Checking  Equipment ^.(3) 


Test  Set 


Cdibfotion 

.  Before  leaving  CO  connect  Loop 
Checking  equipment  to  kjle  line  at  MOF. 

A.  Did  number  of  MHIiwott  Generator. 

B.  Read  and  record  output  level  of  all 
tones  in  dBm  for  reference. 

Notes: 

©H.P.-204B.  H.P.-204C, 

General  Radio-133S.  or  equivalent. 

(2)n.E.C.-125.  N.E.C.-37B.  Wacom-136. 
Wllcom-336,  WIIcom-337.  or 
equivalent. 

^  Do  not  leave  test  equipment 

connected  and  exposed  to  ringing 
voltage  of  incoming  coll.  Ringing 
voltage  could  damage  test  equipment. 


4. 
5. 


Meosurement  Procedure 

Connect  Loop  Checking  equipment  at 
subscr>>er*s  NK)  as  shown. 

Did  number  of  Millwott  Generatbr  at 
centrd  office, 

Verify  by  listening  on  the  test  set  that 
the  tones  ore  t>eing  received. 

Switch  test  set  to  Circuit  Loss  mode. 

Read  loss  in  dBm  at  each  frequency. 


6.  Record  results  of  loss  at  eoch  frequency. 

7.  Subtroct  the  output  levds  observed  at 
the  CO  for  each  tone  by  the  vdues 
observed  at  the  subscrber  location. 
The  resultant  values  ore  the  Insertkm 
Loss. 

8.  Disconnect  leads  of  test  equipment  from 
NID  when  tests  are  completed. 
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(ii)  Noise.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  7.  Prior  to  leaving  the 
00  for  testing,  dial  the  900  ohm  plus 
two  microfarad  quiet  termination  from  a 
^>are  pair  and  measine  the  termination 
to  determine  that  it  actually  is  quiet. 
Circuit  noise  (noise-metallic)  shall  be 
measured  at  the  customer  access 


location  across  the  tip  and  ring 
terminals  of  the  pair  under  test.  Power 
influence  (direct  reading  Mrith  loop 
checking  equipment)  shall  be  measured 
at  the  customer  access  location  bom  tip 
and  ring  conductors-to-ground  (this 
connection  is  completed  via  the  test 
unit).  The  power  influence 
measurement  includes  the  entire  talking 


connection  from  the  quiet  termination 
to  the  customer.  (That  is,  the  power 
influence  measiu«ment  includes  all  the 
CO  equipment  which  normally  makes 
up  the  connection.)  Figure  7  is  as 
follows: 

MLUNG  OOOE  341«-1S-P 


FIGURE  7 

NOISE  MEASUREMENT  AT  SUBSCRIBER  LOCATION 
USING  LOOP  CHECKING  EQUIPMENT 


Central  Office  Equipment 


Telephone  Set  On  Hook ■ 


Quiet  Termination 


Station  Protector  of  NID 


Ldop  Checking  Equipment  @.® 


Test  Set 


Colibrotion 

1.  Before  leaving  CO  connect  Loop 
Checking  equipment  to  klie  line  at 
MOF  (no  outside  plant  attached). 

A.  Did  number  of  Quiet  Termination. 

B.  Read  and  record  Circuit  Noise  in  dBmc. 

Note! 


© 


IJ    N.E.C.-125.  N.E.C.-37B,  WBcom-136, 
Wacom- 336,  W9com-337,  or 
equivalent. 


© 


2.)    Do  not  leave  test  equipment 
connected  and  exposed  to 
ringing  voltage  of  incoming  coll. 
Ringing  voltage  could  damage 
test  equipment. 


Measurement  Procedure 


1.  Connect  Loop  Checking  equipment  at 
subscrber's  NID  as  shown.. 

2.  Okil  number  of  Quiet  Terminatkm  in 
cental  office. 

3.  Switch  test  set  to  Circuit  Noise  (NM) 
mode. 

4.  Read  and  record  Circuit  Noise  volue  in 
dBmc. 

5.  Switch  test  set  to  Power  Influence  (PI) 
mode. 

6.  Read  and  record  Power  Influence  value 
in  dBmc. 

7.  Compute  and  record  apparent  Balance 
(Balance  -  PI  -  NM). 

8.  Disconnect  leads  of  test  equipment  from 
NID  when  tests  are  completed. 
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(5)  Test  equipment,  (i)  Loop  checking 
equipment  which  is  available  &om 
several  manufacturers  may  be  used  for 
these  measurements.  The  equipment 
should  have  Die  capability  of  measuring 
loop  current,  insertion  loss,  circuit  noise 
(MM)  and  power  influence  (PI).  The  test 
equipment  manufacturer's  operating 
instructions  shall  be  followed. 

(ii)  There  should  be  no  measurable 
transmission  loss  when  testing  through 
loop  extenders. 

(6)  Applicable  results — (i)  Insertion 
loss.  (A)  For  D66  loaded  cables  (a 
specific  loading  scheme  using  a  66 
millihenry  inductor  spaced  nominally  at 
4,500  ft  [1,371  m]  intervals)  measured  at 
a  point  one-half  section  length  beyond 
the  last  load  point,  the  measured 
nonrepeated  insertion  loss  shall  be 
within  ±  10%  at  1000, 1700,  2300.  and 
2800  Hz,  ±  15%  at  3400  Hz  and  ±  20% 
at  4000  Hz  of  the  calculated  insertion 
loss  at  the  same  frequencies  and 
temperature. 

(B)  For  H88  loaded  cables  (a  specific 
loading  scheme  using  an  88  millihenry 
inductor  spaced  nominally  at  6,000  ft 
(1,829  m]  intervals)  measured  at  a  point 
one-half  section  length  beyond  the  last 
load  point,  the  measured  nonrepeatered 
insertion  loss  shall  be  within  ±  10%  at 
1000, 1700,  and  2300  Hz,  ±  15%  at  2800 


Hz.  and  ±  20%  at  3400  Hz  of  the 

calculated  insertion  loss  at  the  same 
frequencies  and  temperature. 

(C)  For  nonloaded  cables,  the 
measured  insertion  loss  shall  be  within 
±  10%  at  1000,  1700,  2300,  and  2800 
Hz,  ±  15%  at  3400  Hz  and  ±  20%  at 
4000  Hz  of  the  calculated  insertion  loss 
at  the  same  fi«quencies  and 
temperature. 

(D)  For  loaded  cables,  the  calciilated 
loss  at  each  desired  frequency  shall  be 
computed  as  follows: 

(1)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  loaded 
portion  of  the  loop  (between  the  office 
and  a  point  one-half  load  section 
beyond  the  furthest  load  point)  by  the 
applicable  decibel  (dB)/mile  (dB/km) 
value  shown  in  Table  4  or  5.  This  loss 
represents  the  total  loss  for  each  gauge 
in  the  loaded  portion  of  the  loop; 

(2)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  end 
section  or  nonloaded  portion  of  the 
cable  (beyond  a  point  one-half  load 
section  beyond  the  furthest  load  point) 
by  the  applicable  dB/mile  (dB/km) 
value  shown  in  Table  6.  This  loss 
represents  the  total  loss  for  each  gauge 
in  the  nonloaded  portion  of  the  loop; 
and 


{3)  The  total  calculated  insertion  loss 
is  computed  by  adding  the^pdividual 
losses  determined  in  paragraphs 
(e)(6)(i)(D)(l)  and  (e)(6)(i)(D)(2)  of  this 
section. 

(E)  For  nonloaded  cables,  the 
calculated  loss  at  each  desired 
frequency  shall  be  computed  by 
multiplying  the  length  in  miles  (km)  of 
each  different  gauge  by  the  applicable 
dB/mile  (dB/km)  value  shown  in  Table 
6  and  then  adding  the  individual  losses 
for  each  gauge  to  determine  the  total 
calculated  insertion  loss  for  the 
nonloaded  loop. 

(F)  The  attenuation  information  in 
Tables  4,  5,  and  6  are  based  on  a  cable 
temperature  of  68  °F  (20  °C).  Insertion 
loss  varies  directly  with  temperature.  To 
convert  measured  losses  for  loaded 
cables  to  a  different  temperature,  use  the 
following  value  for  copper  conductors: 
For  each  ±5  "F  ( ±2.8  "C)  change  in  the 
temperature  from  68  "F  (20  'C),  change 
the  insertion  loss  at  any  frequency  by 
±1%.  To  convert  measured  losses  for 
nonloaded  cables  to  a  different 
temperature,  use  the  following  value  for 
copper  conductors:  For  each  ±10  "F 
(±5.6  "C)  change  in  the  temperature  from 
68  "F  (20  °C),  change  the  insertion  loss 
at  any  frequency  by  ±1%.  Tables  4,  5. 
and  6  are  as  follows: 


Table  4.— Frequency  Attenuation  @  68  "F  (20  »C)  D66  Loaded  Exchange  Cables  83  nanofarad  (nF)/mile  (52 

nF/km)  (See  Note) 


Attenuation  dB/mile  (dB/km)  AWG 

Frequency  (Hz) 

19 

22 

24 

26 

200 

0.41  (0.26) 

0.67  (0.42) 

0.90  (0.56) 

^2^  (0.75) 

400... » - 

0.43  (0.26) 

0.77  (0.48) 

1.08(0.68) 

1.53(0.95) 

600 - 

0.44  (0.27) 

0.80  (0.49) 

1.17  (0.73) 

1.70(1.06) 

800 ~ 

0.44  (027) 

0.81  (0.50) 

1.21  (0.75) 

1.80(1.12) 

1000  ..                ™     

0.44  (0.27) 

0.82  (0.51) 

1.23  (0.76) 

1.86(1.15) 

1200 — 

0.45  (0.28) 

0.83  (0.52) 

1.24  (0.77) 

1.91  (1.19) 

1400.. 

0.45  (0.28) 

0.83  (0.52) 

1.26  (0.78) 

1.94(1.20) 

1600 

0.45  (0.28) 

0.84  (0.52) 

1.26(0.78) 

1.96(1.22) 

1 800  

0.45  (0.28) 
0.46  (0.29) 

0.84  (0.52) 
0.85  (0.53) 

1.27(0.78) 
1.28  (0.79) 

1.98(1.23) 

2000 

1.99(1.24) 

2200 

0.46  (0.29) 

0.85  (0.53) 

1.29  (0.80) 

2.01  (1.25) 

2400 „ 

0.47  (0.29) 

0.86  (0.53) 

1.30(0.81) 

2.02(126) 

2600 

0.47  (0.29) 

0.87  (0.54) 

1.31  (081) 

2.04(1.27) 

2800    .        - ~ ~~   ™..... 

0.48  (0.30) 

0.88  (0.55) 

1.32(0.82) 

2.07(1.29) 

3000 

0.49  (0.30) 

0.89(0.56) 

1.34  (0.83) 

2.10(1.30) 

3200 

0.50  (0.31) 

0.91  (0.57) 

1.36(0.84) 

2.13  (1.32) 

3400 

0.52(0.32) 

0.93  (0.58) 

1.40  (0.87) 

2.19(1.36) 

3600 -... 

0.54  (0.34) 

0.97  (0.60) 

1.45(0  JO) 

2.26(1.40) 

3800 „ 

0.57  (0J6) 

1.02  (0.63) 

1.S2(0J4) 

2.36(1.47) 

4000      „ 

0.62  (0.38) 

1.10  (0.68) 

1.63(1.01) 

2.53(157) 

note:  Between  end^edion  lengths  of  2,250  ft  (686  m)  tor  066  loading. 


Tables, 


REQUENCY  ATTENUATION  @  68  »F  (20  "C)  H88  IjOAOED  EXCHANGE  CABLES  83  NF/  MILE  (52  NF/KM)  (SEE 

NOTE) 


Frequency  (Hz) 

Atlenualion  dBAnile  (dBMm)  AWG 

19 

22 

24 

26 

200 .. 

040(025) 

066  (041) 

090(056) 

120(0.75) 
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Table  5.— Frequency  Attenuation  <g>  68  "F  (20  *<:)  H88  Loaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  (See 

NOTE)— Continued 


Frequenqr  (Hz) 


400.. 

600.. 

800.. 

1000 

1200 

1400 

1600 

1800 

2000 

2200 

2400 

2600 

2800 

3000 

3200 

3400 

3600 

3800 

4000 


Attenuation  dB/mile  (dB/lon)  AWG 


19 


042  (026) 
0.43  (027) 
0.43  (027) 
0.43  (027) 
0.44  (027) 
0.44  (028) 
0.44  (027) 
0.45  (028) 
0.46  (029) 
0.47  (029) 
048  (0.30) 
0.50(0.31) 
0.53(033) 
0.58(0.37) 
0.71  (0.44) 
1.14  (0.71) 
4.07  (2.53) 
6.49  (4.03) 
822(5.11) 


22 


076  (0.47) 
0.79  (0.49) 
0.80  (0.50) 
0.81  (0.50) 
OJBZ  (0.51) 
0.82  (0.51) 
0.83  (0.52) 
0.84  (0.52) 
085  (0.53) 
0.86  (0.53) 
0.89  (0.55) 
0.92  (0.57) 
0.97  (0.60) 
1.07  (0.66) 
126  (078) 
1J1  (1.19) 
4.31  (2.68) 
6.57  (4.08) 
827  (5.14) 


24 


1.08  (0.67) 
1.16  (0.72) 
120  (075) 

123  (0.76) 

124  (077) 
125(0.78) 
126  (078) 

128  (0.79) 

129  (0.80) 
1.31  (0.81) 
1.34  (0.83) 
1.39  (0J6) 
1.47  (0J1) 
1.60(0.99) 
1.87  (1.16) 
2.64(1.64) 
4.65  (2.90) 
6.72  (4.18) 
8.36  (5.19) 


26 


1.53(0.95) 
1.70(1.06) 
1  JO  (1.12) 
1J6(1.15) 
1J1  (1.19) 
1.94(120) 
1.97(122) 
1.99(124) 
2.02  (126) 
2.06(128) 
2.10(1.30) 
2.18  (1J5) 
229(1.42) 
2.48(1.54) 
2.86(1.78) 
3.71  (2.30) 
5.30  (329) 
7.06  (4.39) 
8.58  (5.33) 


NOTE:  Between  end-section  lengttts  of  3,000  ft  (914  m)  for  H88  loading. 

Table  6.— Frequency  Attenuation  <g  68  °F  (20  "*C)  Nonloaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  AWG 


Frequency  (Hz) 


200.. 

400.. 

600.. 

800.. 

1000 

1200 

1400 

1600 

1800 

2000 

2200 

2400 

2600 

2800 

3000 

3200 

3400 

3600 

3800 

4000 


Attenuation  dB/mile  (dB/km)  AWG 


19 


0.58  (0.36) 
0.81  (051) 
0.98  (0.61) 
1.13  (0.70) 
125  (0.78) 
1.36(0.84) 
1.46(0.91) 
1.55(0.96) 
1.63(1.01) 
1,71  (1.06) 
1.78(1.11) 
1.85(1.15) 
1.91  (1.19) 
1.97(122) 
2.03  (126) 
2.06  (129) 
2.13  (1 J2) 
2.18(1.35) 
222  (1.38) 
227  (1.41) 


22 


0.82  (051) 
1.15  (0.71) 
1.41  (0.87) 
1.62(1.01) 
1  JO  (1.12) 
1.97(122) 
2.12  (1.32) 
226  (1.40) 
2.39  (1.48) 
2.51  (1.56) 
2.62  (1.63) 
2.73(1.70) 
2.83(1.76) 
2.93  (1.82) 
3.02(1.88) 
3.11  (1.93) 
3.19  (1.96) 
328  (2.04) 
3  J6  (2.09) 
3.43  (2.13> 


24 


1.03  (0.64) 
1.45(0.90) 
1.77(1.10) 

2.04  (127) 
228  (1.42) 
2.50(1.56) 
2.69(1.67) 
2.87(1.78) 
3.04  (1.89) 
320(1.99) 
3.35  (2.08) 
3.49  (2.17) 
3.62  (225) 
3.75  (2.33) 
3.88  (2.41) 
4.M  (2.48) 
4.11  (2J5) 
422  (2.62) 
4.33  (2.69) 
4.43  (2.75) 
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1.30(0.81) 
1.84(1.14) 
226  (1.40) 
2.60  (1.61) 
2.90  (1.80) 
3.17(1.97) 
3.42  (2.12) 
3.65(227) 

3  J7  (2.40) 
4.06  (2  J3) 
427(2.65) 
4.45  (2.76) 
4.63  (2.88) 

4  JO  (2.98) 
4.96  (3.06) 
5.12  (3.18) 
527(327) 
5.41  (3.36) 
5.55  (3.45) 
5Je(3J3) 


(G)  For  loaded  subscriber  loops,  the  1 
kHz  loss  shall  be  approximately  0.^45  dB 
per  100  ohms  of  measured  dc  loop 
resistance.  This  loss  shall  be  the 
measured  loss  less  the  net  gain  of  any 
voice  frequency  repeaters  in  the  circuit 
Testing  shall  also  be  conducted  to  verify 
that  the  loss  increases  gradually  as  the 
frequency  increases,  l^e  loss  on  H88 
loaded  loops  should  be  doMm  only 
slighdy  at  2.8  kHz  but  drop  rapidly 
above  2.8  kHz.  The  loss  on  D66  loaded 
loops  shall  be  fairly  constant  to  about 
3.4  kHz  and  there  shall  be  good 
response  at  4.0  kHz.  When  voice 
frequency  repeaters  are  in  the  circuit 


there  will  be  some  frequency  weighting 
in  the  build-out  network  and  the  loss  at 
the  higher  frequencies  will  be  greater 
than  for  nonrepeatered  loops. 

(H)  For  nonloaded  subscriber  loops, 
the  1  kHz  loss  shall  be  approximately 
0.9  dB  per  100  ohms  of  measured  dc 
loop  resistance.  Testing  shall  also  be 
conducted  to  verify  that  the  loss  is 
approximately  a  straight  line  function 
with  no  abrupt  changes.  The  3  kHz  loss 
should  be  approximately  70%  higher 
than  the  1  Idiz  loss. 

(ii)  Noise.  The  principal  objective 
related  to  circuit  noise  (noise-metallic) 
and  the  acceptance  of  new  plant  is  that 


circuit  noise  levels  be  20  dBmc  or  less 
(decibels  above  reference  noise.  C- 
message  weighted  (a  weighting  derived 
from  listening  tests,  to  indicate  the 
relative  annoyance  or  speech 
impairment  l^  an  interfering  signal  of 
frequency  (f)  as  heard  throu^  a  "500- 
type"  telephone  set)).  For  most  new. 
property  installed,  plant  construction, 
circuit  noise  will  usually  be 
considerably  less  than  20  dBmc  unless 
there  are  unusually  long  sections  of 
telephone  plant  in  parallel  with  electric 
power  facilities  and/or  power  influence 
of  paralleling  electric  fricilities  is 
abnonnally  high.  When  circuit  noise  is 
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20  dBmc  or  less,  the  loop  plant  shall  be 
considered  acceptable.  When  measured 
circuit  noise  is  greater  than  20  dBmc, 
loop  plant  shall  still  be  considered 
acceptable  providing  circuit  balance 
(power  influence  reading  minus  circuit 
noise  readings)  is  60  dB  or  greater  and 
power  influence  readings  are  85  dBmc 
or  greater.  When  circuit  noise  is  greater 
than  20  dBmc  and  circuit  balance  is  less 
than  60  dB  and/or  power  influence  is 
less  than  85  dBmc,  loop  plant  shall  not 
be  considered  acceptable  and  the  loop 
plant  shall  be  remedied  to  make  circuit 
balance  equal  to  or  greater  than  60  dB. 

(7)  Data  record.  Measurement  data 
shall  be  recorded.  A  suggested  format 
similar  to  Format  I  for  subscriber  loops 
in  §  1755.407  or  a  format  specified  in 
the  applicable  construction  contract 
may  be  used. 

(8)  Probable  causes  for 
nonconformance. — (i)  Insertion  loss. 
Some  of  the  more  common  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  reversed  load  coil  windings, 
missing  load  coils,  bridge  taps  between 
load  coils,  load  coil  spacing 
irregularities,  excessive  end  sections, 
cables  having  high  or  low  mutual 
capacitance,  load  coils  having  the  wrong 
inductance,  load  coils  inadvertently 
installed  in  nonloaded  loops,  moisture 
or  water  in  cable,  split  pairs,  and 
improperly  spliced  cormections.  The 
above  factors  can  occur  singularly  or  in 
combination.  Experience  to  date 
indicates  that  the  most  common 
problems  are  missing  load  coils, 
reversed  load  coil  windings  or  bridge 
taps. 

(ii)  Noise.  Some  of  the  common 
causes  for  failing  to  obtain  the  desired 
results  may  be  due  to  high  power 
influence  from  paralleling  electrical 
power  systems,  poor  telephone  circuit 
balance,  discontinuous  cable  shields, 
inadequate  bonding  and  grounding  of 
cable  shields,  high  capacitance 
unbalance-to-ground  of  the  cable  pairs, 
high  dc  loop  resistance  unbalance,  dc 
loop  current  less  than  20  milliamperes, 
etc.  The  above  factors  can  occur 
singularly  or  in  combination.  See 
TE&CM  Section  451,  Telephone  Noise 
Measurement  and  Mitigation,  for  steps 
to  be  taken  in  reducing 
telecommunications  line  noise. 


(f)  One-person  open  circuit 
measurement  (subscriber  loops).  (1) 
When  specified  by  the  borrower,  open 
circuit  measurements  shall  be  made  on 
all  loaded  and  nonloaded  subscriber 
loops  upon  completion  of  the  cable 
work  to  verify  that  the  plant  is  free  from 
major  impedance  irregularities. 

(2)  For  loaded  loops,  open  circuit 
measurements  shall  be  made  using  one 
of  the  following  methods: 

(i)  Impedance  or  pulse  return  pattern, 
with  cable  pair  trace  compared  to  that 
of  an  artificial  line  of  the  same  length 
and  gauge.  For  best  results,  a  level  tracer 
or  fault  locator  with  dual  trace 
capability  is  required; 

(ii)  Return  loss  using  a  level  tracer, 
with  cable  pair  compared  to  an  artificial 
line  of  the  same  length  and  gauge 
connected  in  lieu  of  a  Precision  Balance 
Network  (PBN).  This  method  can  be 
made  with  level  tracers  having  only 
single  trace  capability;  or 

(iii)  Open  circuit  structural  return  loss 
using  a  level  tracer.  This  method  can  be 
made  with  level  tracer  having  only 
single  trace  capability. 

(3)  Of  the  three  methods  suggested  for 
loaded  loops,  the  method  specified  in 
paragraph  (f)(2)(ii)  of  this  section  is  the 
preferred  method  because  it  can  yield 
both  qualitative  and  quantitative  results. 
The  methods  specified  in  paragraphs 
(f)(2)(i)  and  (f)(2)(iii)  of  this  section  can 
be  used  as  trouble  shooting  tools  should 
irregularities  be  foimd  during  testing. 

(4)  For  nonloaded  loops,  open  circuit 
measurements  shall  be  made  using  the 
method  specified  in  paragraph  (f)(2)(i) 
of  this  section. 

(5)  Method  of  measurement.  Open 
circuit  measurements  shall  be  made  at 
the  CO  on  each  loaded  and  nonloaded 
pair  across  the  tip  and  ring  terminals  of 
the  pair  imder  test  All  CO  equipment 
shall  be  disconnected  at  the  MDF  for 
this  test.  For  loaded  loops  containing 
voice  frequency  repeaters  installed  in 
the  CO  or  field  moimted,  the  open 
circuit  measurement  shall  be  made  after 
the  repeaters  have  been  disconnected. 
Where  field  mounted  repeaters  are  used, 
the  open  circmt  measurement  shall  be 
made  at  the  repeater  location  in  both 
directions. 

(i)  Impedance  or  pulse  return  pattern. 
The  step-by-step  measurement 
procediue  using  the  impedance  or  pulse 


return  pattern  for  loaded  and  nonloaded 
loops  shall  be  as  shown  in  Figure  8.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
traces  of  the  impedance  or  pulse  return 
pattern  from  the  cable  pair  and  the 
artificial  line  shall  be  compared  and 
should  be  essentially  identical.  If  the 
impedance  or  pulse  return  traces  from 
the  cable  pair  are  difi^erent  than  the 
artificial  line  trace,  cable  faults  are 
possible.  When  the  cable  pair  trace 
indicates  possible  defects,  the  defects 
should  be  identified  and  located.  One 
method  of  identifying  and  locating 
defects  involves  introducing  faults  into 
the  artificial  line  until  its  trace  is 
identical  with  the  cable  trace. 

(ii)  Return  loss  balanced  to  artificial 
line.  The  step-by-step  measurement 
procedure  using  the  return  loss 
balanced  to  artificial  line  for  loaded 
loops  shall  be  as  shown  in  Figure  9.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
artificial  line  is  connected  to  the 
external  network  terminals  of  the  test 
set.  The  cable  pair  under  test  is 
compared  to  this  standard.  When 
defects  are  found,  they  should  be 
identified  and  located  by  introducing 
faults  into  the  artificial  line.  This  is 
more  difficult  than  with  the  method 
referenced  in  paragraph  (f)(5)(i)  of  this 
section  since  this  measiu«ment  is  more 
sensitive  to  minor  faults  and  only  a 
single  trace  is  used. 

(iii)  Open  circuit  structural  return  loss 
using  level  tracer.  The  step-by-step 
measurement  procedure  using  the  level 
tracer  for  loaded  loops  shall  be  as 
shown  in  Figure  10.  The  cable  pair  is 
compared  to  a  PBN. 

(6)  Test  equipment.  Equipment  for 
performing  these  tests  is  shown  in 
Figmes  8  through  10.  For  loaded  loops, 
artificial  loaded  lines  must  be  of  the 
same  gauge  and  loading  scheme  as  the 
line  under  test.  For  nonloaded  loops, 
artificial  nonloaded  lines  must  be  of  the 
same  gauge  as  the  line  under  test 
Artificial  lines  should  be  arranged  using 
switches  or  other  quick  connect 
arrangements  to  speed  testing  and 
troubleshooting.  Figures  8  through  10 
are  as  follows: 

MLUNQ  OOOE  M10-1S-P 


FIGURE  8 

ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
IMPEDANCE  OR  PULSE  RETURN  PATTERN 


Fault  Locotor  or  Level  Tracer@ 


Open  Circuit 


Open  Circuit 

Telephone  set  if  present. 

shall  be  on  hook. 


Meosurement  Procedure 

1.  Set  up  Artificld  Line  to  some  make-up  [Length  &  Gauge(s)]  os  the  coble  pair. 

2.  Connect  to  test  set  (See  Note(T)). 

3.  Connect  coble  pair  to  test  set  (See  NoteQ). 

4.  Compore  troces  of  Artificiol  Line  and  coble  po\r(2).  They  should  be  essentially  identical. 
Differences  indicate  coble  faults. 

5.  Location  and  type  of  fault  may  be  determined  by  introducing  faults  in  the  Artificial 
Line  until  its  trace  is  identical  to  that  of  the  coWe  pair. 


Notes: 

(TV  Terminols  to  which  coble  poir  and  artificiol  line  ore  ottoched  shall  be 

determined  from  the  manufacturer's  operating  instructions.  Proper  settings 

for  various  switches  ond  adjustments  on  the  test  set  shdl  dso  be 

determined  from  the  some  source. 
(2)  With  test  sets  hoving  trace  storage  capability  only  one  set  of  terminals  need 

be  used.  Connect  Artlficid  Line  to  test  set.  store  troce  and  disconnect  Ime. 

Connect  coble  par  and  compare  trace  to  stored  troce.  To  identify  fault. 

store  coble  poir  troce  ond  connect  Artificid  Line.  Introduce  foults  in  the 

Artificid  Line  until  traces  ore  identicd. 

3)  N.E.C.-17A.  Biddle-CMEIIOA-V.  Ddcom-490,  Tektronix- 1503.  Wicom-T195. 
Wilcom-T132,  or  equivalent. 


® 
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FIGURE  9 

ONE-PERSON   OPEN   CIRCUIT  MEASUREMENT 
RETURN  LOSS  BALANCED   TO  ARTIFICIAL  LINE 
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FIGURE   10 

ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
STRUCTURAL  RETURN  LOSS  USING  LEVEL  TRACER 


Level  Tracer  (5) 


Line  1 


Coble  Pair 


>en  Circuit 


Open  Circuit 

Telephone  set  if  present. 

sholl  be  on  hook. 


Meosurement  Procedure 

1.  Connect  the  test  equipment  and  cable  pair  under  test  as  shown  above  (See  Note  1  ). 
Set  up  Artificial  Line  to  some  make-up  [Length  &  Gauge(s)]  as  the  coble  pair. 

2.  Observe  Return  Loss  from  200  to  3500  Hz  (066)  or  200  to  3000  Hz  (H88)  noting 
maximum  and  minimum  values.  Note  the  volue  and  frequency  of  the  poorest  (Lowest 
Numerical  Value)  SRL.  (SRL  becomes  better  os  the  readings  become  more  negative). 
Record  this  volue  and  frequency. 


M^   Terminals  to  which  cable  pair  and  Artificial  Une  ore  attached  shall  be 

determined  from  the  manufacturer's  operating  instructions.  Proper  settings 
for  various  switches  and  adjustments  on  the  test  set  shall  also  be 
determined  from  the  some  source. 


(2)  Wilcom-T132,  Wllcom-T195.  or  equivolent. 


Level  Tracer(2) 


Precision 
Balanced 
Network 
(PBN)    «^ 


EXT 
BAT-i. 


\^ 


Coble  Pair 


Open  Circuit 

Telephone  set  if  present, 
sholl  be  on  hook. 


Meosurement  Procedure 

1.  Connect  the  test  equipment  and  coble  pair  under  test  as  shown  above  (See  Note©). 
Set  gouge  of  PBN  for   Single  Gouge  -  Some  gouge  as  coble  being  measured:  Mixed 
Couoe  -  Most  predominant  gouge  odjocent  to  test  set 

2.  Observe  Return  Loss  between  1000  and  3500  Hz  (066)  or  1000  ond  3000  Hz  (H88) 
observing  maximum  and  minimum  values.  Note  the  value  and  frequency  of  the  poorest 
(Lowest  Numerical  Volue)  SRL.  Single  Gouge:  Record  this  volue.     Mixed  Gouge:  Change 
gouge  of  PBN  and  note  if  SRL  becomes  better.  (SRL  becomes  better  as  readings 
become  more  negative).     If  it  does,  record  this  volue  ond  frequency:  if  not.  record 
value  obtained  with  original  gouge  setting.  (Varying  gouge  will  be  necessary, 
depending  on  actual  coble  layout,  to  obtain  best  SRL). 


(T)  Terminals  to  which  coble  poir  and  Artificial  Line  are  ottoched  shall  be 

determined  from  the  manufacturer's  operoting  Instructions.  Proper  settings 
/or  various  switches  and  adjustments  on  the  test  set  sholl  also  be 
determined  from  the  same  source. 


(2)    Wilcom-T132.  Wilcom-T195.  or  equivolent. 


■UMQ  coot  MM-li-e 


UMI 


r 
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(7)  Applicable  results,  (i)  For  loaded 
and  noaloaded  loops,  the  two  traces  in 
the  pulse  return  pattern  or  impedance 
method  (paragraph  (f)(5)(i)  of  this 
section)  shall  be  essentially  identical. 
The  degree  of  comparison  required  of 
the  two  traces  is  to  be  determined  by 
experience. 

(ii)  For  loaded  loops,  results  for  return 
loss  measurements  using  a  level  tracer, 
with  artificial  line,  in  lieu  of  a  PBN 
(paragraph  (f)(5)(ii)  of  this  section)  shall 
meet  the  following  requirements: 

(A)  For  D66  and  H88  loaded  cables 
the  structural  return  loss  (SRL)  values 
shall  range  between  28  and  39  dB, 
respectively,  at  the  critical  frequency  of 
structural  return  loss  (CFSRL)  within 
the  pass  band  of  the  loading  system 
being  used.  The  minimum  SRL  value  for 
uniform  gauge  shall  be  25  dB  CFSRL. 
These  SRL  values  apply  for  loaded 
cables  of  uniform  gauge  for  the  entire 
length  of  the  subscriber  loop  circuit. 
Su^criber  loop  circuits  shall  meet  the 
loading  spacing  deviations  and  the  cable 
mutual  capacitance  reqviirements  in  the 
applicable  RUS  cable  specifications: 
*  (B)  For  mixed  gauge  loaded  cables  the 
SRL  values  shall  be  25  and  27  dB 
CFSRL,  respectively,  and  the  mininnim 
SRL  value  shall  be  22  dB  CFSRL;  and 

(C)  The  two  traces  in  the  pulse  return 
pattern  should  be  essentially  identical. 
The  degree  of  comparison  required  of 
the  two  traces  is  determined  by 
experience. 

(iii)  For  loaded  loops,  the  results  of 
open  circuit  structural  retiun  loss 
measurements  using  a  level  tracer 


(paragraph  (f)(5)(iii)  of  this  section)  shall 
meet  the  following  requirements.  For 
D66  and  H88  loaded  cables  with 
uniform  or  mixed  gauges,  the  worst 
value  allowed  for  measured  open  circuit 
structiiral  return  loss  between  1 ,000- 
3,500  Hz  and  1,000-3,000  Hz, 
respectively,  shall  be  approximately  0.9 
dB  (round  trip)  for  each  100  ohms 
outside  plant  dc  loop  resistance 
including  the  resistance  of  the  load 
coils.  The  value  of  0.9  dB  per  100  ohms 
for  the  round  trip  loss  remains 
reasonably  accurate  as  long  as: 

(A)  The  subscriber  end  section  of  the 
loaded  pair  under  test  is  approximately 
2,250  ft  (685  m)  for  D66  loading  or  3,000 
ft  (914  m)  for  H88  loading  in  length;  and 

(B)  The  one-way  1,000  Hz  loss  does 
not  exceed  10  dB. 

(iv)  For  loaded  loops,  the  measured 
value  of  open  circuit  structural  return 
loss  can  only  be  as  accurate  as  the 
degree  to  which  the  dc  loop  resistance 
of  the  loaded  pair  under  test  is  known. 
Most  accurate  results  shall  be  obtained 
when  the  dc  loop  resistance  is  known 
by  actual  measurements  as  described  in 
paragraph  (d)  of  this  section. 
Furthermore,  where  the  dc  loop 
resistance  is  measiued  at  the  same  time 
as  the  open  circuit  structural  retiim  loss, 
no  correction  for  temperature  is  needed 
because  the  loss  is  directly  proportional 
to  the  loop  resistance.  Where  it  is  not 
practical  to  measure  the  dc  loop 
resistance,  it  shall  be  calculated  and 
corrected  for  temperature  as  specified  in 
paragraph  (d)(6)(ii)  of  this  section. 
When  measuring  existing  plant,  care 


shall  be  taken  to  verify  the  acciuacy  of 
the  records,  if  they  are  used  for  the 
calculation  of  the  dc  loop  resistance.  For 
buried  plant,  the  temperature  correction 
shall  be  based  at  the  normal  depth  of  the 
cable  in  the  ground.  (Temperature  can 
be  measured  by  boring  a  hole  to  cable 
depth  with  a  ground  rod,  placing  a 
thermometer  in  the  ground  at  the  cable 
depth,  and  taking  and  averaging  several 
readings  during  the  course  of  the 
resistance  measurements.)  For  aerial 
cable  it  shall  be  based  on  the 
temperature  inside  the  cable  sheath. 

(v)  For  loaded  loops,  the  best 
correlation  between  the  measured  and 
the  expected  results  shall  be  obtained 
when  the  cable  is  of  one  gauge,  one  size, 
and  the  far  end  section  is  approximately 
2,250  ft  (685  m)  for  D66  loading  or  3.000 
ft  (914  m)  for  H88  loading.  Mixing 
gauges  and  cable  sizes  will  result  in 
undesirable  small  reflections  whose 
frequency  characteristics  and  magnitude 
cannot  be  accurately  predicted.  In 
subscriber  loop  applications,  cable 
gauge  may  be  somewhat  uniform  but  the 
cable  pair  size  most  likely  will  not  be 
uniform  as  cable  pair  sizes  taper  off 
toward  the  customer  access  location  and 
a  downward  adjustment  of  1  dB  of  the     ' 
allowed  value  shall  be  acceptable. 
"Long"  end  sections  (as  defined  in 
TE&CM  Section  424.  "Guideline  for 
Telecommunications  Subscriber  Loop 
Plant")  lower  the  expected  value,  a 
further  downward  adjustment  of  3  dB  in 
the  allowed  value  shall  be  acceptable. 


(vi)  For  loaded  loops,  the  limiting 
factor  when  making  open  circuit 
structural  return  loss  measurements  is 
when  the  1.000  Hz  one-way  loss  of  the 
loaded  cable  pair  iinder  test  becomes  10 
dB  or  greater,  it  becomes  difficult  to 
detect  the  presence  of  irregularities 
beyond  the  10  dB  point  on  the  loop.  To 
overcome  this  difficulty,  loaded  loops 
having  a  one-way  loss  at  1.000  Hz 
greater  than  10  dB  shall  be  opened  at 
some  convenient  point  (such  as  a 
pedestal  or  ready  access  enclosuire)  and 
loss  measurements  at  the  individual 
portions  measuring  less  than  10  dB  one- 
way shall  be  made  separately.  When 
field  mounted  voice  frequency  repeaters 
are  used,  the  measurement  shall  be 
made  at  the  repeater  location  in  both 
directions. 

(8)  Data  record,  (i)  When  performing 
a  piUse  return  pattern  or  impedance 
open  circuit  measurement  on  loaded 
and  nonloaded  loops,  a  "check  mark" 
indicating  that  the  pair  tests  good  or  an 
"X"  indicating  that  the  pair  does  not 
test  good  shall  be  recorded  in  the  SRL 
column.  A  suggested  format  similar  to 
Format  I  for  subscriber  loops  in 
§  1755.407  or  a  format  specified  in  the 


applicable  construction  contract  may  be 
used. 

(ii)  When  performing  open  circuit 
return  loss  measurements  using  the 
return  loss  balanced  to  an  artfficial  line 
or  return  loss  using  a  level  tracer  on 
loaded  loops,  the  value  of  the  poorest 
(lowest  numerical  value)  SRL  and  its 
frequency  in  the  proper  coltunn 
between  1.000  and  3.500  Hz  fat  D66 
loading  or  between  1,000  and  3,000  Hz 
for  H88  loading  shall  be  recorded.  A 
suggested  format  similar  to  Format  I  for 
subscriber  loops  in  §  1755.407  or  a 
format  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  more 
common  causes  for  failing  to  obtain  the 
desired  results  may  be  due  to  reversed 
load  coil  windings,  missing  load  coils, 
bridge  taps  between  load  coils,  load  coil 
spacing  irregularities,  excessive  end 
sections,  cables  having  high  or  low 
mutual  capacitance,  load  coils 
inadvertently  installed  in  nonloaded 
loops,  moisture  or  water  in  the  cable, 
load  coils  having  the  wrong  inductance, 
split  pairs,  and  improperly  spliced 
connectors.  The  above  can  occur 


singularly  or  in  combination. 
Experience  to  date  indicates  that  the 
most  common  problems  are  missing 
load  coils,  reversed  load  coil  windings 
or  bridge  taps. 

(g)  Cable  insertion  loss  measurement 
(carrier  frequencies).  (1)  When  specified 
by  the  borrower,  carrier  frequency 
insertion  loss  measurements  shall  be 
made  on  cable  pairs  used  for  Tl.  TIC. 
and/or  station  carrier  systems.  Carrier 
frequency  insertion  loss  shall  be  made 
on  a  minimum  of  three  pairs.  Select  at 
least  one  pair  near  the  outside  of  the 
core  unit  layup.  If  the  three  measured 
pairs  are  within  10%  of  the  calculated 
loss  in  dB  corrected  for  temperature,  no 
further  testing  is  necessary.  If  any  of  the 
measured  pairs  of  a  section  are  not 
within  10%  of  the  calculated  loss  in  dB, 
all  pairs  in  that  section  used  for  carrier 
transmission  shall  be  measured. 

(2)  Method  of  measurement.  The  step- 
by-step  method  of  measurement  shall  be 
as  shown  in  Figure  11. 

(3)  Test  equipment.  The  test    ~ 
equipment  is  shown  in  Figure  11  as 
follows: 
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CARRIER  FREQUENCY  INSERTION  LOSS  MEASUREMENT 

CABLE  FACILITIES 

Meqsurgment 


Federal  Regirter  /  Vol.  62.  No.  85  /  Friday,  May  2,  1997  /  Rides  and  Regulations  23985 


Cable  Pair 


Frequancy  Selective  Voltmeter 
or  Circuit  (CRT)  Test  Set© 


Transmission  Test  Set(T) 


Measurement  Procedure 

M^  Connect  the  transmission  test  set  to  one  end  of  the  length  of  cable  to  be 
measured  and  either  the  frequency  selective  voltmeter  (FSVM)  or  CRT  test  set 
to  the  other  end  as  shown. 

(2^  Record  the  Insertion  Loss  in  dB  of  the  coble  at  each  specified  frequency. 

(^  The  measured  insertion  Loss  of  the  coble  should  be  within  ±10  percent  of 
the  calculated  loss  in  dB  when  the  loss  is  corrected  for  temperature. 

^!)  Transmission  test  sets  having  on  impedance  between  100  and  135  ohms  on 
the  coble  side  ore  acceptable. 


Notes: 

0    H.P.-204B.  H.P.-204C.  H.P.-355.  Siemens- W2057.  or  equivalent. 

(D     Wilcom-T136.  Wilcom-T336.  Wilcom-T337.  Wacom-T132B, 
Siemens- 02057,  or  equivalent. 


■UMQ  CODE  341*-1t-C 


(4)  Applicable  results,  (i)  The  highest 
frequency  to  he  measured  is  determined 
by  die  type  of  carrier  system.  For  Tl 
type  earner,  the  highest  frequency  is 
normaUy  772  kHz.  For  TlC  type  carrier, 
the  highest  frequency  is  normally  1576 


kHz.  The  highest  frequency  to  be 
measured  for  station  carrier  is  140  kHz. 
(ii)  The  measured  insertion  loss  of  the 
cable  shall  be  within  ±10%  of  the 
calculated  loss  in  dB  when  the  loss  is 
corrected  for  temperature. 


(iii)  The  calculated  insertion  loss  is 
computed  as  follows: 

(A)  Midtiply  the  length  of  each 
different  gauge  by  the  applicable  dB  per 
unit  length  as  shown  in  Table  7  or  8  as 
follows: 
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Table  7.— Cable  Attenuation  @  68  "F  (20  'C)  Filled  Cables— Soud  Insulation 


Frequency  (kHz) 


Attenuation  dB/mke  (dBAon)  Gauge  (AWG) 


19 


2.8(1.7) 
3.2  (2.0) 
3.6  (2.2) 
4.0(2.5) 

4.5  (2.8) 
4.9  (3.0) 
5.2  (3.2) 
5:4  (3.3) 
5.8  (3.6) 
6.2  (3.8) 

6.6  (4.1) 
7.0  (4.3) 

8.7  (5.4) 
10.0  (6.2) 
11.2(6.9) 
12.2(7.5) 
13.2(8.2) 
13.8  (8.5»- 
14.2  (8.8) 
14.8  (9.2) 
15.8  (9.8) 

16.4  (10.2) 

17.4  (10J) 
17.9(11.1) 
19.0(11.8) 

19.5  (12.1) 
20.1  (12.4) 


22 


4.8  (2.9) 

5.8  (3.6) 

6.5  (4.0) 

6.9  (4.2) 
7.3  (4.5) 
7.7  (4.7) 

8.0  (4.9) 

8.1  (5.0) 

8.6  (5.3) 
9.0  (5.6) 
9.5  (5.9) 

10.0  (6.2) 
12.2  (7.5) 

14.1  (8.8) 
15.9  (9.8) 

17.5  (10.9) 
19.0(11.8) 
19.9  (12.4) 
20.1  (12.5) 
21.6(13.4) 

22.7  (14.1) 

23.8  (14.8) 

24.8  (15.4) 

25.9  (16.1) 
26.9  (16.7) 
28.0  (17.4) 
29.0  (18.0) 


24 


6.4  (3.9) 

8.2  (5.1) 

9.6  (6.0) 

10.3  (6.4) 

10.7  (6.6) 

11.1  (6.8) 
11.3(7.0) 
11.5(7.1) 
11.9(7.4) 

12.3  (7.6) 
12.7  (7.9) 

13.2  (8.2> 

15.4  (9.6) 
17.7(11.0) 
19.8  (12.3) 
21.8(13.6) 

23.6  (14.7) 
24.8  (15.4) 
27.4  (17.1) 

29.0  (18.0) 

31.1  (19.3) 

32.7  (20.3) 
34.3(21.3) 
35.4  (22.0) 
37.0  (23.0) 
38.0  (23.6) 
39.0  (24.3) 


26 


&5^.3) 
11.2(6.9) 
13.9  (8.6) 
15.2  (9.4) 
16.0  (9.9) 

16.5  (10.2) 
16J  (10.5) 
17.0  (10.6) 
17.4  (10.8) 
17.8(11.1) 

18.2  (11  J) 
18.6(11.5) 

20.6  (12.8) 
22.9  (14.2) 
252  (15.6) 
27.4  (17.0) 

29.6  (18.4) 
31.4  (19.5) 

31.7  (19.7) 
33.8(21.0) 
35.9  (22.3) 
38.0  (23.6) 
40.0  (24.9) 
41.7(25.9) 
43.3  (26.9) 
44.3  (27.6) 
44.4(282) 


Table  8.— Cable  Attenuation  @  68  °F  (20  "C)  Filled  Cables— Expanded  Insulation 


Frequency  (kHz) 

Attenuation  dB/mi1e  ((ffiAon)  Gauge  (AWG) 

19 

22 

24 

26 

10 : -.   . 

3.0(1.8) 

4.9  (3.0) 

6.5  (4.0) 

8.6  (5.3) 

3.5  (2.1) 

6.0  (4.1) 

8.5  (52) 

11.5(7.1) 

40 

4.0  (2.5) 

7.0  (4.3) 

102  (6.3) 

14.4  (8.9) 

60 .1— .1...H1...1.11..H1...1 

4.5  (2.8) 

7.5  (4.6) 

11.1  (6.8) 

16.0  (9.9) 

52  (3.3) 

7.9  (4.9) 

11.3(6.9) 

162  (10.1) 

100 - ~. ~... .... . 

5.8  (3.6) 

8.4  (52) 

11.6(72) 

16.4  (102) 

112 

6.0  (3.8) 

BJ6  (5.4) 

11.9(7.4) 

16.6  (10.3) 

120 

62  (3.9) 

9.0  (5.6) 

12.1  (7J5) 

16.9  (10.5) 

140 

6.6(4.1) 

9.5  (5.9) 

"   12.7(7.9) 

172  (10.7) 

160 

6.9  (4.3) 

10.0  (62) 

132  (82) 

17.4  (10.8) 

180 

7.4  (4.6) 

10.6  (6.6) 

13.7  (8.5) 

17.9(11.1) 

200 

7.9  (4.9) 

11.1  (6.9) 

142  (8.8) 

18.5(11.5) 

300 . - 

9.5  (5.9) 

132  (82) 

16.8  (10.5) 

21.6(13.4) 

400 . 

11.1  (6.9) 

15.3  (9.5) 

19.5  (12.1) 

24.3  (15.1) 

500 

1Z1  (7.5) 

17.9(11.1) 

222  (13.8) 

27.4  (17.1) 

600 

13.7(8.5) 

19.5  (12.1) 

24.3  (15.1) 

29.6  (18.4) 

700 . 

14.8  (92) 

21.1  (13.1) 

26.4  (16.4) 

322  (20.0) 

772    

15.3(9.5) 

21.6(13.4) 

27.4  (17.1) 

33.8(21.90) 

800 ;. 

15.8  (9.8) 

222  (13.8) 

28.0  (17.4) 

34.4(21.3) 

900                                                                                                ..  ~- 

17.0  (10.5) 

23.8  (14.8) 

29.6  (18.4) 

36.4  (22.6) 

1000 

17.4  (10  J) 

24.8  (15.4) 

31.1  (19.3) 

38.5(23.9) 

1100 . 

17.9(11.1) 

26.4  (16.4) 

33  J  (20.7) 

40.6  (25.3) 

1200 

19.0(11.8) 

27.4  (17.1 

34.3(21.3) 

422(262) 

1300 

19.5  (12.1) 

28.5  (17.7) 

35.9  (22.3) 

43.8  (272) 

1400 

20.1  (12.5 

29.6  (18.4) 

37.0  (23.0) 

45.9(28.5) 

1500 - 

20.6  (12.8) 

30.6  (19.0) 

38.5  (23.9) 

47.5  (29.5) 

1576 _... 

21.6  (13.4) 

31.1  (19.3) 

39.1  (24.3) 

48.6(302) 
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(B)  Add  the  individual  losses  for  each 
gauge  to  give  the  total  calculated 
insertion  loss  at  a  temperature  of  68°F 

(2(n:): 

(C)  Correct  the  total  calculated 
insertion  loss  at  the  temperature  of  6S'F 
(20^^)  to  the  measurement  temperature 
by  the  following  formulae: 

A.  =  A68  X  (1  +  0.0012  X  (t  —  68)]  for 
English  Units 

A,  =  A20  X  (1  +  0.0022  X  (t— 20)1  for 
Metric  Units 
Where: 

A,  =  Insertion  loss  at  the  measurement 
temperature  in  dB. 

Am  =  Insertion  loss  at  a  temperature 
of68»FindB. 

A20  =  Insertion  loss  at  a  temperature 
of  20^  in  dB. 


t  =  Measurement  temperature  in  "F  or 
(•C):  and 

(D)  Compare  the  calculated  insertion 
loss  at  the  measurement  temperature  to 
the  measured  insertion  loss  to 
determine  compliance  with  the 
requirement  specified  in  paragraph 
(g)(4)(ii)  of  this  section.  (Note: 
Attenuation  varies  direcUy  with 
temperature.  For  each  ±10°F  (5.6"*C) 
change  in  temperature  increase  or 
decrease  the  attenuation  by  ±1%.) 

(iv)  If  the  measured  value  exceeds  the 
±10%  allowable  variation,  the  cause 
shall  be  determined  and  corrective 
action  shall  be  taken  to  remedy  the 
problem. 

(5)  Data  record.  Results  of  carrier 
frequency  insertion  loss  measurements 
for  station,  Tl,  and/or  TlC  type  carrier 


shall  be  recorded.  Suggested  formats 
similar  to  Format  m.  Outside  Plant 
Acceptance  Tests^ — Tl  or  TlC  Carrier 
Pairs,  and  Format  IV.  Outside  Plant 
Acceptance  Tests — Station  Carrier  Pairs, 
in  §  1755.407  or  formats  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance.  If  the  measured  loss  is 
low,  the  cable  records  are  likely  to  be  in 
error.  If  the  measured  loss  is  high,  there 
may  be  bridge  taps,  load  coils  or  voice 
frequency  build-out  capacitors 
connected  to  the  cable  pairs  or  the  cable 
records  may  be  in  error.  Figiues  12  and 
13  are  examples  that  show  the  effects  of 
bridge  taps  and  load  coils  in  the  carrier 
path.  Figures  12  and  13  are  as  follows: 
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11755.404    Fiber  optic  cable 
leiecemmunlcallons  plant  ineeaurementi. 

(a)  Armor  continuity.  (1)  Tests  and 
measurements  shall  be  made  to  ensiire 
that  the  armor  of  fiber  optic  cables  is 
continuous.  There  are  two  areas  of 
concern.  The  first  is  armor  bonding 
within  a  splice  and  the  second  is  armor 
continuity  between  splices. 

(2)  Measiuement  techniques  ouUined 
here  for  verification  of  armor  continuity 
are  applicable  to  buried  fiber  optic  cable 
plant.  Measurements  of  armor 
continuity  between  splices  in  aerial, 
armored,  fiber  optic  cable  should  be 
made  prior  to  completion  of  splicing. 
Conclusive  results  cannot  be  obtained 
on  aerial  plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
multigrounded  neutral,  etc. 

(3)  Method  of  measurement.  Armor 
continuity  within  splices  shall  be 
measured  with  a  cable  shield  splice 
continuity  test  set.  The  step-by-step 
measurement  procedure  outlined  in  the 
manufacturer's  operating  instructions 
for  the  specific  test  equipment  being 
used  shall  be  followed. 

(4)  Test  equipment.  A  cable  shield 
splice  continuity  tester  shall  be  used  to 
measure  armor  continuity  within 
splices. 


(5)  Applicable  results.  When  utilizing 
shield  continuity  testers  to  meesure 
armor  continuity  within  splices,  refer  to 
the  manufacturer's  published 
information  covering  the  specific  test 
equipment  to  be  used  and  for 
anticipated  results. 

(6)  Data  record.  Measurement  data 
firom  armor  continuity  tests  shall  be 
recorded  together  widi  anticipated 
values  in  an  appropriate  format  to 
permit  comparison.  The  recorded  data 
shall  include  specific  location,  cable 
size,  and  cable  type,  if  known,  etc. 

(7)  Probable  causes  for 
nonconformance.  Among  probable 
causes  for  nonconformance  are  broken 
or  damaged  armors,  bad  bonding 
harnesses,  poorly  connected  bonding 
clamps,  loose  bonding  lugs,  etc. 

(b)  Fiber  optic  splice  loss 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  splice  loss 
measurements  shall  be  performed  on  all 
field  and  central  office  splice  points. 

(2)  Method  of  measurement,  (i)  Field 
splice  loss  measiuements  shall  be  made 
between  the  end  termination  points  at 
1310  and/or  1550  nanometers  for  single 


mode  fibers  and  in  accordance  with 
Figiue  14.  Two  splice  loss 
measurements  shall  be  made  between 
the  end  termination  points.  The  first 
measurement  shall  be  from  terminatioin 
point  A  to  termination  point  B.  The 
second  measurement  shall  be  from 
termination  point  B  to  termination  point 
A. 

(ii)  CO  splice  loss  measurements  shall 
be  made  at  1310  and/or  1550 
nanometers  for  single  mode  fibers  and 
in  accordance  with  Figiue  15.  Two 
splice  loss  measurements  shall  be  made 
between  the  end  termination  points. 
The  first  measurement  shall  be  from 
termination  point  A  to  termination 
point  B.  The  second  measurement  shall 
be  bt>m  termination  point  B  to 
termination  point  A. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figures  14  and 
15.  The  optical  time  domain 
reflectometer  (OTDR)  used  for  the 
testing  should  have  dual  wave  length 
capability.  Figures  14  and  15  are  as 
follows: 
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(4)  Applicable  results,  (i)  The  splice        two  OTDR  readings.  To  calculate  the  (+ )  or  apparent  gain  ( - )  into  the 

loss  far  each  single  mode  field  splice  actual  splice  loss,  substitute  the  OTDR       following  equation: 

shall  be  the  tn-directional  avwage  of  the     readings  maintaining  the  sign  of  the  loss 

FIGURE  16 

END-TO-ENO  RBER  OPTIC  ATTENUATION  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY® 
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(ii)  When  specified  in  the  applicable 
con8tnicti(»  contract,  the  splice  loss  of 
each  field  splice  at  1310  and/or  1550 
nanometers  shall  not  exceed  the  limit 
specified  in  the  ccmtract. 

(iii)  When  no  limit  is  specified  in  the 
applicable  ccmstruction  contract,  the 
splice  loss  of  each  field  splice  shall  not 
exceed  0.2  dB  at  1310  and/or  1550 
nanometers. 

(iv)  The  splice  loss  for  each  single 
mode  CO  splice  shall  be  the  bi- 
directional average  of  the  two  OTDR 
reading.  To  calculate  actual  splice  loss, 
substitute  the  OTDR  reading, 
maintaining  the  sign  of  the  loss  (+)  at 
apparent  gain  ( - ),  into  the  equation 
specified  in  paragraph  (b)(4)(i)  of  this 
section. 

(v)  When  specified  in  the  applicable 
construction  contract,  the  splice  loss  of 
each  central  office  splice  at  1310  and/ 
or  1550  nanometers  shall  not  exceed  the 
limit  specified  in  the  contract. 

(vi)  When  no  limit  is  specified  in  the 
applicable  construction  contract,  the 


splice  loss  of  each  central  office  ^lioe 
shall  not  exceed  1.2  dB  at  1310  and/or 
1550  nanometers. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  FcMinat  V,  Outside 
Plant  Acceptance  Test — Fiber  Optic 
Telecommunications  Plant,  in 

§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Ano6a/>/e  causes  for 
nonconformance.  When  the  results  of 
the  splice  loss  measurements  exceed  the 
specified  limits  the  following  factmv 
^ould  be  checked: 

(i)  Proper  end  preparation  of  the 
fibers; 

(ii)  End  separation  between  the  fiber 
ends; 

(iii)  Lateral  misalignment  of  fiber 
cores; 

(iv)  Angular  misalignment  of  fibo* 
cores; 

(v)  Fresnel  reflection; 


(vi)  Contamination  between  fiber 
ends; 

(vii)  Core  deformation;  or 

(viii)  Mode-field  diameter  mismatch. 

(c)  End-to-end  attenuation 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  end-to-end 
attenuation  measurements  shall  be 
performed  on  each  optical  fiber  within 
the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibera,  the  end-to-end 
attenuation  measurements  of  each 
optical  fiber  at  1310  and/or  1550 
nanometen  in  each  direction  between 
end  termination  points  shall  be 
performed  in  accordance  with  Figure 
16. 

(3)  Test  equipment.  The  test 
equipment  is  ^OMm  in  Figure  16  as 
follows: 
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(4)  Applicable  results.  The  end-to-end 
attenuation  of  each  single  mode  optical 
fiber  at  1310  and/or  1550  nanometers 
shall  not  exceed  the  limits  specified  in 
the  applicable  construction  contract. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  Format  V  for  fiber 
optic  telecommunications  plant  in 

§  1755.407  or  on  a  format  specified  in 
the  applicable  construction  contract 
may  be  used. 

(6)  Probable  causes  for 
nonconformance.  Failure  of  each  optical 


fiber  to  meet  the  end-to-end  attenuation 
limit  could  be  attributed  to  the 
following: 

(1)  Excessive  field  or  central  office 
splice  loss; 

(ii)  Excessive  cable  attenuation;  or 

(ill)  Damage  to  the  fiber  optic  cable 
during  installation. 

(d)  End-to-end  fiber  signature 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
tennination  points,  end-to-end  fiber 


signatiire  testing  shall  be  performed  on 
each  optical  fiber  within  the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibers,  the  end-to-end  fiber 
signature  measurement  of  each  optical 
fiber  in  each  direction  shall  be 
performed  between  end  termination 
points  at  1310  and/or  1550  nanometers 
in  accordance  with  Figure  17. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  17  as 
follows: 
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(4)  Applicable  results.  The  appearance 
of  each  optical  fiber  between  end 
terminatioD  points. 

(5)  Data  record.  Plot  the  trace  of  each 
optical  fiber  and  retain  as  a  pennanent 
record  for  future  comparison  if  needed. 

(6)  Probable  causes  for 
nonconformance.  None. 

§1756.406    VoteabenddatatfiwiUMtoo 


(a)  The  data  transmission 
measurements  listed  in  this  section 
shall  be  used  to  determine  the 
acceptability  of  trunk  and  nonloaded 
subscriber  loop  circuits  for  data  modem 
transmission. 

(b)  Signal-to-C  notched  noise  (S/CNN) 
measurement.  (1)  When  specified  by  the 
borrower,  S/CNN  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 

(2)  S/CNN  is  the  logarithmic  ratio 
expressed  in  dB  of  a  1,004  Hz  holding 
tone  signal  compared  to  the  C-message 
weighted  noise  level.  S/CNN  is  one  of 
the  most  important  transmission 
parameters  affecting  the  performance  of 
data  transmission  becaxise  proper 
modem  operation  requires  low  noise 
relative  to  received  power  level.  Since 
modulated  carriera  are  used  in  data 
communication  systems,  noise 
measurements  need  to  be  performed 
with  power  on  the  connection  to 
activate  equipment  having  signal-level- 
dependent  noise  sources.  For  4  kHz 
channels,  a  1,004  Hz  holding  tone  is 
used  to  activate  the  signal-dependent 
equipment  on  the  channel  or 
connection. 

(3)  Method  of  measurement.  The  8/ 
CNN  measurement  shall  be  made  using 
a  1,004  Hz  holding  tone  at  - 13  dBmO 
(decibels  relative  to  one  milliwatt, 
referred  to  a  zero  transmission  level 
point)  and  performed  in  accordance 
with  American  National  Standards 
Institute  (ANSI)  Tl. 506-1990,  American 
National  Standard  for 
Telecommunications — Networic 
Performance — Transmission 
Specifications  for  Switched  Exchange 
Access  Network  including  supplement 
ANSI  Tl.506»-1992,  and  American 
National  Standards  Institute/Institute  of 
Electrical  and  Electronics  Engineera 
(ANSI/IEEE)  743-1984,  ^rFF.  Standard 
Methods  and  Equipment  for  Measuring 
the  Transmission  Characteristics  of 
Analog  Voice  Frequency  Circuits.  The 
ANSI  Tl. 506-1990.  American  National 
Standard  for  TelecommunicatioDa — 


Network  Performance — Transmission 
Specifications  for  Switched  Exchange 
Access  Network  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  part  51.  Copies  of 
ANSI  Tl. 506-1990  are  available  for 
inspection  during  normal  business 
hours  at  RUS,  room  2845,  U.S. 
Department  of  Agriculture,  STOP  1598, 
Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  are  available 
from  ANSI,  Customer  Service.  11  West 
42nd  Street,  New  York.  New  York 
10036,  telephone  number  (212)  642- 
4900.  The  ANSI/IEEE  743-1984,  IEEE 
Standard  Methods  and  Equipment  for 
Measuring  the  Transmission 
Characteristics  of  Analog  Voice 
Frequency  Circuits  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  part  51.  Copies  of 
ANSI/IEEE  743-1984  are  available  for 
inspection  during  normal  business 
houra  at  RUS,  room  2845,  U.S. 
Department  of  Agriculture.  STOP  1598, 
Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC.  Copies  are  available 
from  ANSI,  Customer  Service,  11  West 
42nd  Street.  New  York,  New  York 
10036,  telephone  number  (212)  642- 
4900. 

(4)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(5)  Applicable  results.  The  S/CNN  for 
both  tnink  and  nonloaded  subscriber 
loop  circuits  shall  not  be  less  than  31 
dB. 

(6)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI,  Voiceband 
Data  Transmission  Tests — Nonloaded 
Subscriber  Loops,  and  Format  VII, 
Voiceband  Data  Transmission  Tests — 
Tnmk  Circuits,  in  §  1755.407  or  formats 
specified  in  the  applicable  construction 
contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
feiling  to  obtain  the  desired  results  may 
be  due  to  excessive  harmonic  distortion, 
quantizing  noise,  phase  and  amplitude 
jitter,  and  loss  in  digital  pads  usiad  for 
level  settings. 

(c)  Signal-to-intermodulation 
distortion  (S/IMD)  measurement.  (1) 
When  specified  by  the  borrower.  S/IMD 
measurements  shall  be  made  on  trunk 
circuits  and  nonloaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonloaded  subscriber  loops,  the 
measurement  shall  be  made  from  the  CO 


to  the  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  S/IMD  is  a  measure  of  the 
distortion  produced  by  extraneous 
frequency  cross  products,  known  as 
intermodulation  products,  when  a 
multi-tone  tone  signal  is  applied  to  a 
system. 

(3)  Intermodulation  distortion  (IMD) 
is  caused  by  system  nonlinearities 
acting  upon  the  harmonic  fi^quencies 
produced  from  an  input  of  multiple 
tones.  The  products  resulting  from  IMD 
can  be  more  Hamnging  than  noise  in 
terms  of  producing  data  transmission 
errors. 

(4)  IMD  is  measured  as  a  signal  to 
distortion  ratio  and  is  expressed  as  the 
logarithmic  ratio  in  dB  of  the  composite 
power  of  four  resulting  test  frequencies 
to  the  total  power  of  specffic  higher 
order  distortion  products  that  are 
produced.  The  higher  order  products  are 
measured  at  both  the  2nd  order  and  3rd 
order  and  are  designated  R2  and  R3, 
respectively.  The  four  frequency  testing 
for  IMD  is  produced  with  four  tones  of 
857,  863, 1,372,  and  1,388  Hz  input  at 

a  composite  power  level  of  - 13  dBmO. 

(5)  Method  of  measurement.  The  S/ 
IMD  measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(7)  Applicable  results.  The  2nd  order 
(R2)  S/IMD  for  both  trunk  and 
nonloaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB.  The  3rd  order 
(R3)  S/IMD  for  both  trunk  and 
nooloaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
Vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
feiling  to  obtain  the  desired  results  may 
be  due  to  channel  nonlinearities.  such 
as  compression  and  clipping,  which 
cause  harmonic  and  intermodulation 
distortion  in  a  voiceband  signal. 

(d)  Envelope  delay  distortion  (EDD) 
Mneasurement.  (1)  When  specified  by  the 
borrower,  EDD  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measiuement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 


(2)  EDD  is  a  measure  of  the  linearity 
or  uniformity  of  the  phase  venus 
frequency  characteristics  of  a 
transmission  facility.  EDD  is  also  knoMm 
as  relative  envelope  delay  (RED). 

(3)  EDD  is  specifically  defined  as  the 
delay  relative  to  the  envelope  delay  at 
the  reference  frequency  of  1,704  Hz. 
EDD  is  typically  measured  at  two 
fivquencies,  one  low  and  one  high  in 
the  voiceband.  The  low  frequency 
measurement  is  made  at  604  Hz.  The 
high  frequency  measurement  is  made  at 
2.804  Hz. 

(4)  Method  of  measurement.  The  EDD 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(5)  Test  equipment.  The  equipment 
for  performing  the  measurement  sludl  be 
in  accordance  vrith  ANSI/IEEE  743- 
1984. 

(6)  Applicable  results.  The  EDD  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  at  the  low  frequency  of  604 
Hz  shall  not  exceed  1,500  microseconds. 
The  EDD  for  bodi  trunk  and  nonloaded 
subscriber  loop  circuits  at  the  high 
frequency  of  2,804  Hz  shall  not  exceed 
1,000  microseconds. 

(7)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(8)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  nonlinearity  of  the  phase 
versus  frequency  characteristic  of  the 
transmission  facility.  This  nonlinear 
phase  versus  frequency  characteristic  of 
the  transmission  facility  causes  the 
various  frequency  components  to  travel 
at  different  transit  times  which  results 
in  successively  transmitted  data  pulses 
to  overlap  at  the  receive  end.  The 
overlapping  of  the  pulses  at  the  receive 
end  rraults  in  distortion  of  the  received 
signal.  Excessive  EDD  on  the 
transmission  facility  may  be  reduced 
using  data  modems  with  equalization  or 
by  conditioning  the  transmission  line. 

(e)  Amplitude  jitter  (Af)  measurement. 
(1)  When  specified  by  the  borrower.  AJ 
measurements  shall  be  made  on  trunk 
circuits  and  nonloaded  siibscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonloaded  subscriber  loops,  the 
measurement  shall  be  made  bom  the  00 
to  the  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  A)  is  any  fluctuation  in  the  peak 
amplitude  value  of  a  fixed  tone  signal  at 
1.004  Hz  from  its  nominal  value.  A)  is 


expressed  in  peak  percent  amplitude 
modulation. 

(3)  AJ  is  measiued  in  two  separate 
frequency  bands,  4-300  Hz  and  20 — 300 
Hz.  The  4 — 300  Hz  band  is  important  for 
modems  employing  echo  canceling 
capabilities.  The  20-300  Hz  band  is 
used  for  modems  that  do  not  employ 
echo  cancelen. 

(4)  Amplitude  modulation  can  affect 
the  error  performance  of  voiceband  data 
modems.  The  measurement  of 
amplitude  jitter  indicates  the  total  effect 
on  the  amplitude  of  the  holding  tone  of 
incidental  amplitude  modulation  and 
other  sources  including  quantizing  and 
message  noise,  impulse  noise,  gain  hits, 
phase  jitter,  and  additive  tones  such  as 
single-frequency  interference. 

(5)  Method  of  measurement.  The  A) 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(7)  Applicable  results.  The  AJ  for  both 
trunk  and  nonloaded  subscriber  loop 
circuits  in  the  4 — 300  Hz  frequency 
band  shall  not  exceed  6%.  The  AJ  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  in  the  20 — 300  Hz 
frequency  band  shall  not  exceed  5%. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
vn  for  tnmk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  phase  jitter. 

(f)  Pilose  fitter  (Pf)  nwasurement.  (1) 
When  specified  ^  the  borrower,  PJ 
measurements  shall  be  made  on  trunk 
circuits  and  nonloaded  subscriber  loops. 
For  tnmk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonloaded  subscriber  loops,  the 
measurement  shall  be  made  from  the  00 
to  the  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  P)  is  any  fluctuation  in  the  zero 
crossings  of  a  fijced  tone  signal  (usually 
IJOM  Hz)  from  their  nominal  position  in 
time  within  the  voiceband.  PJ  is 
expressed  in  trams  of  either  degrees 
peek-to-peak  (*p-p)  or  in  terms  of  a  Unit 
bitnval  (UI).  One  UI  is  equal  to  360*  p- 

P- 

(3)  PJ  measurements  are  typicaUy 

pnformed  in  two  nominal  frequency 
bands.  The  frequency  bends  are  20-300 
Hz  band  and  either  the  2-300  Hz  band 
or  the  4-300  Hz  band.  The  20-300  Hz 


band  is  important  to  all  phaseHletecting 
modems,  "rhe  4-300  Hz  band  or  the  2- 
300  Hz  band  is  important  for  modems 
employing  echo  canceling  capabilities. 

(4)  niase  jitter  can  affect  the  error 
performance  of  voiceband  data  modems 
that  use  phase  detection  techniques. 
The  measurement  of  phase  jitter 
indicates  the  total  e&ct  on  the  holding 
tone  of  incidental  phase  modulation  and 
othw  sources  including  quantizing  and 
message  noise,  impulse  noise,  phase 
hits,  additive  tones  such  as  single- 
frequency  interference,  and  digital 
timing  jitter. 

(5)Xfethod  of  measurement.  The  PJ 
measiuement  shall  be  performed  in 
accordance  vrith  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(6)  Test  equipment.  The  equipment 
for  performing  the  meesurement  shall  he 
in  accordance  with  ANSI/IEEE  74a- 
1984. 

(7)  Applicable  results.  The  PJ  for  both 
trunk  and  nonloaded  subscriber  loop 
circuits  in  the  4-300  Hz  frequency  band 
shall  not  exceed  6.5*  p-p.  llie  PJ  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  in  the  20-300  Hz 
frequency  band  shall  not  exceed  10.0* 
p-n. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
Vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  amplitude  jitter. 

(g)  Impulse  noise  measurement  (1) 
When  specified  by  the  borrower, 
impulse  noise  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  tnmk  circuits,  the 
measiuement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 

(2)  Impulse  noise  is  a  measure  of  the 
presence  of  unusually  large  noise 
excursions  of  short  duration  that  are 
beyond  the  normal  background  noise 
levels  on  a  facility.  Impulse  noise  is 
typically  measured  by  counting  the 
number  of  occurrences  beyond  a 
particular  noise  reference  threshold  in  a 
given  time  intervaL  The  noise  refnence 
level  is  C-message  weighted. 

(3)  Method  of  measurement.  Ilie 
impulse  noise  measurement  shall  be 
performed  using  a  1,004  Hz  tone  at  -13 
dBmO  and  in  accordance  with  ANSI 
Tl.506-1990  and  ANSI/IEEE  743-1984. 
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(4)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(5)  Applicable  results.  The  impulse 
noise  for  both  trunk  and  nonloaded 
subscriber  loop  circuits  shall  not  exceed 
65  dBmCO  (decibels  relative  to  one 
picowatt  refierence  noise  level, 
measured  with  C-message  firequency 
weighting,  referred  to  a  zero 
transmission  level  point).  The  impulse 
noise  requirement  shall  be  based  upon 

a  maximum  of  5  counts  in  a  5  minute 
period  at  equal  to  or  greater  than  the 
indicated  noise  thresholds. 

(6)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 


nonloaded  subscriber  loops  and  Format 
Vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  transient  signals 
originating  from  the  various  switching 
operations. 

§1755.406    SMaM  or  armor  ground 
rMtelsnoa  nwesurwiwiits. 

(a)  Shield  or  armor  groimd  resistance 
measurements  shall  be  made  on 
completed  lengths  of  copper  cable  and 
wire  plant  and  fiber  optic  cable  plant 

(b)  h4ethod  of  measurement.  (1)  The 
shield  or  armor  ground  resistance 


measurement  shall  be  made  between  the 
copper  cable  and  wire  shield  and 
ground  and  between  the  fiber  optic 
cable  armor  and  groimd,  respectively. 
The  measurement  shall  be  made  either 
on  cable  and  wire  lengths  before 
splicing  and  before  any  ground 
connections  are  made  to  the  cable  or 
wire  shields  or  armors.  Optionally,  the 
measurement  may  be  made  on  cable  and 
wire  lengths  after  splicing,  but  all 
ground  connections  must  be  removed 
from  the  section  under  test. 

(2)  The  method  of  measurement  using 
either  an  insulation  resistance  test  set  or 
a  dc  bridge  type  megohmmeter  shall  be 
as  shown  in  Figure  18  as  follows: 
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FIGURE  18 

SHIELD  OR  ARMOR  GROUND  RESISTANCE  MEASUREMENT 


Coble  Shield  or  Armor 


I Insulation  Resistance  Tester(T),(2).(3),0 


ir 


Ground 


Notes: 

(?)  For  hond  cronked  or  battery  operoted  Insulation  Resistance  Testers,  the  output 
voltage  should  not  exceed  500  volts  dc. 

@for  dc  bridge  type  Megohnnmeters.  the  voltage  applied  to  the  shield  or  armor 
under  test  should  not  be  less  than  250  volts  dc  nor  greater  than  1000  volts  dc 
when  using  instruments  having  adjustable  test  voltage  levels. 

(Dwhen  the  distance  between  test  points  results  in  a  measurement  beyond  the 
range  of  the  test  equipment,  extended  range  devices  recommended  by  the 
test  equipment  manufacturer  may  be  used  to  assist  in  making  the  measurement. 

(4)  Biddie  CO. -Model  BM  200.  Associate  Research-Model  263. 
General  Radio- 1864  Megohm  Meter,  or  equivalent. 
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(c)  Test  equipment.  (1)  The  shield  or 
armor  ground  resistance  measurements 
may  be  made  using  an  insulation 
resistance  test  set,  a  dc  bridge  type 
megohmmeter,  or  a  commercially 
available  fault  locator. 

(2)  The  insulation  resistance  test  set 
should  have  an  output  voltage  not  to 
exceed  500  volts  dc  and  may  be  hand 
cranked  or  battery  operated. 

(3)  The  dc  bridge  type  megohmmeter, 
which  may  be  ac  powered,  should  have 
scales  and  multipliers  which  make  it 
possible  to  accurately  read  resistance 
values  of  50,000  ohms  to  10  megohms. 
The  voltage  that  is  applied  to  the  shield 
or  armor  during  the  test  shoidd  not  be 
less  than  "250  volts  dc"  nor  greater  than 
"1,000  volts  dc"  when  using  an 
instrument  having  adjustable  test 
voltage  levels. 

(4)  Commercially  available  fault 
locators  may  be  used  in  lieu  of  the 
above  equipment,  if  the  devices  are 
capable  of  detecting  faults  having 
resistance  values  of  50,000  ohms  to  10 
megohms.  Operation  of  the  devices  and 
method  of  locating  the  faults  should  be 
in  accordance  with  manufacturer's 
instructions. 

(d)  Applicable  results.  (1)  For  all  new 
copper  cable  and  wire  facilities  and  all 
new  fiber  optic  cable  facilities,  the 
shield  or  armor  ground  resistance  levels 
normally  exceed  1  megohm-mile  (1.6 
megohm-km)  at  SS'F  (20°C).  A  value  of 
100.000  ohif>-mile  (161.000  ohm-km)  at 
68"?  (2  OX)  shall  be  the  minimum 
acceptable  value  of  the  shield  or  armor 
ground  resistance. 

(2)  Shield  or  armor  ground  resistance 
varies  inversely  with  length  and 
temperature.  In  addition  other  factors 
which  may  affect  readings  could  be  soil 
conditions,  faulty  test  equipment  and 
incorrect  test  procedures. 

(3)  For  the  resistance  test  method  and 
dc  bridge  type  megohmmeter,  the  ohm- 
mile  (ohm-km)  value  for  the  shield  or 
armor  ground  resistance  shall  be 
computed  by  multiplying  the  actual 


scale  reading  in  ohms  on  the  test  set  by 
the  length  in  miles  (km)  of  the  cable  or 
wire  under  test. 

(4)(i)  The  objective  shield  or  armor 
ground  resistance  may  be  determined  by 
dividing  100,000  by  the  length  in  miles 
(161,000  by  the  length  in  km)  of  the 
cable  or  wire  under  test.  The  resulting 
value  is  the  minimum  acceptable  meter 
scale  reading  in  ohms.  Examples  for 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section  are  as  follows: 
Equation  1.  Test  Set:  Scale  Reading  * 

Length  =  Resistance-Length 
75,000  ohms  *  3  miles  =  225.000 

ohm-mile 
(75,000  ohms  *  4.9  km  =  367,000 

ohm-km) 
Equation  2.  100,000  ohm-mile  *  Length 

=  Minimum  Acceptable  Meter  Scale 

Reading 
100,000  ohm-mile  *  3  miles  =  33,333 

ohms 
(161,000  ohm-km  '  4.9  km  =  32,857 

ohms) 
(ii)  Since  the  33,333  ohms  (32,857 
ohms)  is  the  minimum  acceptable  meter 
scale  reading  and  the  meter  scale 
reading  was  75,000  ohms,  the  cable  is 
considered  to  have  met  the  100,000 
ohm-mile  (161,009  ohm-km) 
requirement. 

(5)  Ehie  to  the  differences  between 
various  jacketing  materials  used  in 
manufacturing  cable  or  wire  and  to 
varjring  soil  conditions,  it  is  impractical 
to  provide  simple  factors  to  predict  the 
magnitude  of  variation  in  shield  or 
armor  to  ground  resistance  due  to 
temperature.  The  variations  can, 
however,  be  substantial  for  wide 
excursions  in  temperature  from  the 
ambient  temperature  of  68"?  (20*^1:). 

(e)  Data  record.  The  data  shall  be 
corrected  to  the  length  requirement  of 
ohm-mile  (ohm-km)  and  a  temperature 
of  68<'F  (20*C)  and  shall  be  recorded  on 
a  form  specified  in  the  applicable 
construction  contract. 

(f)  Probable  causes  for 
nonconformance.  (1)  When  residts  of' 


resistance  measurements  are  below  the 
100,000  ohm-mile  (161,000  ohm-km) 
requirement  at  68°?  (20*'C),  the  jacket 
temperature,  soil  conditions,  test 
equipment  and  method  shall  be 
reviewed  before  the  cable  or  wire  is 
considered  a  failure.  If  the  temperatiu« 
is  approximately  68°F  (20°C)  and  soil 
conditions  are  acceptable,  and  a  reading 
of  less  than  100,000  ohm-mile  (161,000 
ohm-km)  is  indicated,  check  the 
calibration  of  the  equipment;  as  well  as, 
the  test  method.  If  the  equipment  was 
found  to  be  out  of  calibration, 
recalibrate  the  equipment  and 
remeasure  the  cable  or  wire.  If  the 
temperature  was  86'F  (30"C)  or  higher, 
the  cable  or  wire  shall  be  remeasured  at 
a  time  when  the  temperature  is 
approximately  68'>F  (20°C).  If  the  test 
was  performed  in  unusually  wet  soil, 
the  cable  or  wire  shall  be  retested  after 
the  soil  has  reached  normal  conditions. 
If  after  completion  of  the  above  steps, 
the  resistance  value  of  100,000  ohm- 
mile  (161,000  ohm-km)  or  greater  is 
obtained,  the  cable  or  wire  shall  be 
considered  acceptable. 

(2)  When  the  resistance  value  of  the 
cable  or  wire  is  still  found  to  be  below 
100,000  ohm-mile  (161,000  ohm-km) 
requirement  after  completion  of  the 
steps  listed  in  paragraph  (f)(1)  of  this 
section,  the  fault  shall  be  isolated  by 
performing  shield  or  armor  groimd 
resistance  measurements  on  individual 
cable  or  wire  sections. 

(3)  Once  the  fault  or  faults  have  been 
isolated,  the  cable  or  wire  jacket  shall  be 
repaired  in  accordance  with  §  1755.200, 
RUS  Standard  for  Splicing  Copper  and 
Fiber  Optic  Cables  or  the  entire  cable  or 
wire  section  may  be  replaced  at  the 
request  of  the  borrower. 

S  1755.407    Data  formats. 

The  following  suggested  formats 
listed  in  this  section  may  be  used  for 
recording  the  test  data: 
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FORMAT  II 

OUTSIDE  PLANT  ACCEPTANCE  TESTS  -   TRUNKS  CIRCUITS 


PRn.rrT- 

natrn  ftf  T*«»- 

CO  NAIME  or  LOCATION: 

Tester  (CootroctorV 

omcE 

A- 

Tester  (Engineer): 
Tester  (Borrower): 

fthr 

nmnr  r. 

ELECTRONIC  EQUIPMENT  GROUND  RESISTANCE. 

run*  M*n«iirMl-                                  ^rtil    Twn»- 

ns 

Temp«rQture;    __ 

Moisture  Content  of  Soil 

In  the  space  below  show  in  o  simple  line  diogrom  the  facility  makeup 
including  all  gauges,  lengths,  cable  types,  and  repeater  locations  if  any. 
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Dated:  April  24, 1997. 
Jill  Long  Thompann. 

Under  Secretary,  Rural  Development. 
[FR  Doc.  97-11316  Filed  5-1-97;  8:45  am) 

■UJNQ  CODE  3410-1S-C 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NIII-150-AO;  AmendnMnt 
39-10010;  AD  97-09-14] 

Rm  2120-nAAe4 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200.  -300.  ^400,  and 
-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 
airplanes,  that  requires  an  inspection  of 
reworked  aileron/elevator  power  control 
units  (PCU's)  and  rudder  PCU's  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome 
plating  {ire  installed,  and  replacement  of 


the  cylinder  bores  with  bores  that  have 
been  reworked  using  the  oversize 
method  or  the  steel  sleeve  method,  if 
necessary.  This  amendment  is  prompted 
by  a  review  of  the  design  of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  reduced 
rate  of  movement  of  the  elevator, 
aileron,  or  rudder  due  to  contamination 
of  hydraulic  fluid  &om  chrome  plating 
chips;  such  reduced  rate  of  movement, 
if  not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  June  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 


Equipment  Branch.  ANM-130S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2798; 
fax (206) 227-1181. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100,  -200,  -300,  -400,  and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  August  28, 1996  (61 
FR  44241).  That  action  proposed  to 
require  an  inspection  of  the  aileron/ 
elevator  power  control  units  (PCU)  and 
the  rudder  PCU  to  determine  if 
reworked  PCU  manifold  cylinder  bores 
containing  chrome  plating  are  installed, 
and  replacement  of  the  cylinder  bores 
with  bores  that  have  been  reworked 
using  the  oversize  method  or  the  steel 
sleeve  method,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 


Request  to  Revise  Statement  of  Findings 
of  Critical  Design  Review  Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  finHingn  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  folloMring 
sentences  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowl«lges  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
eSiort  However,  as  a  result  of  having 


conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  niunber  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  the  FAA  has 
concluded  that  they  address  luisafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  "enhance  (the 
Model  737's]  already  acceptable  level  of 
safisty." 

Requests  To  Withdraw  the  ProposaL  No 
Supporting  Data 

One  commenter  contends  that  the 
proposal  is  not  justified  since  it  cannot 
be  supported  by  data.  The  commenter 
does  not  consider  that  the  proposal 
contributes  to  improving  the  safety 
aspects  of  Model  737  airplanes.  The 
commenter  states  that  the  CDR  team's 
report  does  not  indicate  that  there  is  any 
evidence  to  tie  the  referenced  service 
dociunents  to  any  in-swvice  problems 
or  accidents.  The  commenter  adds  that 
the  FAA  has  not  indicated  it  has 
reviewed  any  routine  component  tear- 
down  reports  that  would  support  the 
proposed  actions.  The  commenter 
concludes  that  the  FAA  does  not 
understand  the  enormity  of  the 
proposed  action.  A  second  commenter 
states  that  it  has  incorporated  the  repair 


on  several  PCU's  and  has  not  witnessed 
a  single  feilure  of  the  chrome  plating  of 
the  cylinder  bore.  The  FAA  vden  from 
these  remarks  that  the  commentos 
request  the  proposed  rule  be  withdrawn. 

In  support  of  its  request  to  wdthdiaw  * 
the  proposal,  the  Air  Transport 
Association  (ATA)  of  America,  points 
out  that  any  performance  degradation 
that  might  resiilt  from  chrome  plate 
separation  would  be  determined  readily 
by  flight  crews  prior  to  departure.  The 
ATA  also  indicates  that  if  the  plating 
repair  were  suspect,  an  incidnit 
involving  separation  would  have  been 
identified  early  in  the  service  life  of  the 
units.  The  ATA  contends  that  service 
experience  and  tests  conducted  by  the 
National  Transportation  Safety  Board 
(NTSB)  confirm  that  there  is  no 
Justification  to  consider  this  issue  as  an 
existing  airworthiness  concern. 

The  FAA  does  not  concur  with  the 
requests  of  these  commenters  to 
withdraw  the  proposal.  The  FAA  has 
received  at  least  five  reports  from 
operators  of  Model  737  series  airplanes 
indicating  that  the  chrome  plating 
separated  from  reworked  cylinder  bores 
of  the  aileron/elevator  PCU's.  A  numb» 
of  aileron/elevator  and  rudder  PCU's 
were  repaired  using  chrome  plating  on 
the  aluminum  cylinder  bores. 
Separation  of  the  chrome  plating  could 
result  in  contamination  of  hydraulic 
fluid  from  chrome  plating  chips.  Such 
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contamination  can  result  in  a  reduced 
rate  of  movement  of  the  elevator, 
aileron,  or  rudder,  and  consequent 
reduced  controllability  of  the  airplane. 
The  FAA's  position  is  that  this 
condition  is  a  potential  unsafe  condition 
that  must  be  corrected  in  order  to  ensure 
the  safety  of  the  affected  fleet. 

The  FAA  acknowledges  that  in  some 
cases  (depending  on  when  chrome  plate 
separation  occurred),  prior  to  departure, 
flight  crews  could  determine  any 
performance  degradation  that  might 
result  from  chrome  plate  separation. 
However,  if  the  separation  occurred 
during  flight,  the  flight  crew  may  be 
unaware  of  the  occiirrence  and.  when 
the  flight  crew's  workload  is  heavy,  the 
crew's  ability  to  control  the  airplane 
may  be  reduced.  The  FAA  considers 
that  this  presents  a  potential  unsafe 
condition  that  must  be  corrected. 

No  commenter  presented  evidence 
that  would  indicate  chrome  separation 
ocoirs  early  in  the  life  of  the  unit. 
Further,  the  FAA  assumes  the  NTSB 
testing  discussed  by  one  commenter 
refers  to  chip  shear  testing 
accomplished  by  the  NTSB  on  the 
rudder  PCU.  While  it  appears  that  a 
chrome  chip  should  be  able  to  be 
sheared  by  the  hydraulic  action  of  the 
PCU  and  not  cause  a  PCU  jam,  chrome 
chips  can  still  contaminate  the  interior 
of  the  rudder,  aileron,  and  elevator 
PCU's.  which  could  cause  sluggish 
flight  control  operation. 

RaqiMst  To  Withdraw  the  Propoaal: 
Revise  Camponent  Maintenance/ 
Overhaul  Manuals 

One  commenter  recommends  revising 
the  proposal  to  require  a  Component 
Maintenance  Manual  (CMM)  revision  to 
require  inspection  at  the  next  shop  visit 
to- identify  any  units  with  chrome  bores 
and  rework  those  in  accordance  with 
the  service  letter  in  order  to  eliminate 
what  the  commenter  finds  to  be  an 
enormous  financial  and  operational 
impact  that  would  be  imposed  on 
operators  if  the  proposed  rule  is  issued. 

Chie  commenter.  Boeing,  indicates 
that  separation  of  chrome  plating  from 
aluminum  cylinder  bores  has  not  been 
a  significant  in-service  problem;  in  fact, 
there  have  been  no  reports  of  chrome 
plating  separation  since  1985.  Boeing 
asserts  that  since  no  direct  safety  hazard 
related  to  chrome  plating  has  been 
established,  the  proposal  should  be 
withdrawn  and.  instead,  removal  of 
chrome  plating  should  be  required 
through  a  revision  to  the  PCU  overhaul 
manuals  for  the  rudder  and  aileron/ 
elevator. 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  withdraw  this 
AO  and  revise  the  component 


maintenance  or  overhaul  manuals 
instead.  The  FAA  considers  issuance  of 
an  AD  necessary  in  this  instance  since 
an  unsafe  condition  has  been  identified, 
and  AD's  are  the  means  by  which 
accomplishment  of  procedures  and 
adherence  to  specific  compliance  times 
are  made  mandatory  to  correct  that 
unsafe  condition.  While  the  FAA  has  no 
objection  to  Boeing  revising  the 
component  maintenance  or  overhaul 
manuals  to  provide  a  procedure  for  an 
inspection  to  identify  any  units  with 
chrome  bores  and  rework  of  those  units 
in  accordance  with  the  service  letter,  or 
for  removal  of  chrome  plating,  such 
revision  will  not  affect  the  requirements 
of  this  AD. 

Requests  To  Limit  Applicability  to 
Certain  PCU's 

In  lieu  of  withdrawing  the  proposal, 
several  commenters  suggest  limiting  the 
applicability  of  the  proposed  AD  to 
certain  PCU's: 

One  commenter  states  that  no  PCU's 
containing  chrome  plated  manifold 
cylinder  bores  were  produced  or 
reworked  after  April  1,  1985  (the  date  of 
issuance  of  Boeing  Service  Letter  737- 
SL-27-30).  therefore,  only  those  PCU's 
manufactured  or  reworked  prior  to  that 
date  should  be  subject  to  the 
requirements  of  the  proposal. 

"Two  other  commenters  state  that,  as 
of  June  5. 1985,  the  chrome  plating 
procedure  was  removed  from  the  PCU 
overiiaul  manuals.  One  of  these 
commenters  asserts  that  any  PCU's 
manufactured  after  that  date  would  not 
have  been  reworked  or  manufactured 
with  chrome  plating  in  the  cylinder 
bores:  therefore,  those  PCU's  should  be 
excluded  from  the  appUcabiUty  of  the 
proposal. 

Another  commenter  states  that  the 
applicability  of  the  proposal  should  be 
limited  only  to  those  units 
manufactured  prior  to  1980.  The 
commenter  does  not  provide 
justification  for  selecting  1980  as  a 
cutoff  date.  This  commenter  adds  that  a 
records  search  should  be  allowed  to 
confirm  that  no  chrome  plate  rep>airs  to 
the  bore  have  been  accomplished. 

One  commenter  states  that  inspection 
should  be  required  only  for  valve  bodies 
made  frt>m  2024  aluminum,  since  the 
repair  procedures  were  changed  in  1987 
and  there  have  been  no  problems  since 
the  original  issue  of  the  service  letter. 
The  only  reported  problems  have  been 
with  the  old-style  valve  bodies  made 
bom  2024  aluminum.  (Production  of  the 
7075  aluminum  valve  body  started  in 
the  late  1970's.) 

Boeing  suggests  that  only  those  PCU's 
manufactured  prior  to  Jime  1984  should 
be  included  in  the  applicabiUty  of  the 


proposal.  This  date  is  one  year  prior  to 
the  revisions  of  the  overhaul  manual, 
which  eliminated  chrome  plating  as  a 
repair  procedure.  (Since  the  average 
overhaul  interval  is  approximately 
15,000  flight  hours,  it  is  conservative  to 
assimie  that  no  overhauls  would  occur 
within  one  year  of  manufacture.)  Boeing 
indicates  that  only  serial  numbers  prior 
to  1252A  (for  the  rudder  PCU)  and  those 
prior  to  5360A  (for  the  aileron/elevator 
PCU)  would  need  to  be  inspected.  In 
addition,  Boeing  recommends  that  any 
aileron/elevator  actuators  having  a  part 
number  that  includes  an  "ss"  should  be 
eliminated  from  the  applicability  of  the 
proposal  since  those  PCU's  have  a  steel 
sleeve  (i.e.,  those  PCU's  could  not  have 
chrome  plating  on  aluminum). 

One  commenter  states  that  the 
proposed  rule  should  include  an 
exemption  for  PCU's  that  have  been 
inspected  previously  and  found  to  have 
no  chrome,  or  units  on  which  the  steel 
sleeve  repair  has  been  incorporated.  - 

The  FAA  concurs  that  the 
applicabiUty  of  the  final  rule  should  be 
revised.  At  the  time  the  proposal  was 
issued,  the  part  and  serial  numbers  of 
PCU's  that  have  been  overhauled  or 
repaired  were  not  available;  therefore, 
the  FAA  was  unable  to  include  them  in 
the  applicability  of  the  proposal. 
However.  Boeing  has  provided  this 
information  in  its  comments  to  the 
proposed  rule.  The  FAA  has  revised  the 
applicability  of  the  final  rule  by 
specifying  the  part  and  serial  numbers 
of  affected  PCU's.  In  effect,  such 
revision  limits  the  applicability  of  this 
AD  to  those  PCU's  manufacttired  prior 
to  Jime  1984,  and  specifically  excludes 
those  aileron  and  elevator  PCU's  having 
a  part  number  that  contains  an  "ss"  (i.e., 
those  that  have  been  reworked  with  a 
steel  sleeve).  In  addition,  paragraph  (a) 
of  the  final  rule  has  been  revised  to 
specify  the  part  and  serial  munbers  of 
affected  PCU's. 

As  for  allowing  a  records  search  to 
confirm  that  no  chrome  plate  repairs  to 
the  bore  have  been  accomplished,  the 
FAA  finds  that  no  change  to  the  final 
rule  is  necessary.  The  applicability  of 
this  final  rule  specifies  that  the  AD 
applies  only  to  certain  Model  737  series 
airplanes  that  are  equipped  with  an 
aileron,  elevator,  or  rudder  PCU  having 
a  particular  part  and  serial  number.  This 
AD  does  not  preclude  an  operator  from 
performing  a  records  search  to 
determine  if  an  airplane  in  its  fleet  is 
subject  to  the  requirements  of  this  AD. 

Request  To  Limit  Applicability  of 
Proposal  to  Rudder  PCU's 

One  commenter  requests  that  the 
requirements  of  the  proposal  be  limited 
to  rudder  PCU's  only,  rather  than 
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aileron,  elevator,  and  rudder  PCU's.  The 
commenter  states  that  the  adoption  of 
the  proposed  rule  would  overburden 
existing  competent  repair  facilities  and 
would  expose  the  airlines  and  the 
public  to  a  hazardous  condition  far 
greater  than  any  condition  that  exists 
presently  from  the  identified  unsafe 
condition.  This  commenter  behoves  the 
proposal  imphes  that  a  simple 
inspection  can  determine  the  status  of 
chrome  plated  bores  on  the  affected 
imits;  however,  the  commenter 
indicates  that,  due  to  the  fact  that  the 
chrome  sleeving  process  was  used  in 
both  manufacttiring  and  repair  of  the 
units,  that  implication  is  incorrect.  The 
commenter  states  that  limiting  the 
inspection  to  rudder  PCU's— especially 
those  manufactured  before  chrome 
sleeving  was  discontinued — would 
reduce  the  risk  of  unintended 
consequences  resulting  fitim  the 
overburdening  of  competent  repair 
facihties. 

The  FAA  does  not  agree  that  the 
apphcabiUty  of  the  AD  should  be 
revised  to  include  only  rudder  PCU's. 
The  FAA  has  determined  that  sluggish 
ailerons  and  elevators  pose  a  potential 
tmsafe  condition  similar  to  that  of  the 
rudder.  Therefore,  the  FAA  finds  that  it 
is  appropriate  to  address  this  potential 
unsafe  condition  as  it  appUes  to  aileron 
and  elevator  PCU's.  as  well  as  rudder 
PCU's. 

Requests  To  Extend  Compliance  Time 

The  ATA.  on  behalf  of  several  of  its 
members,  requests  that  the  proposed 
compUance  time  be  extended  from  18 
months  to  at  least  five  years. 

One  ATA  member  states  that  it  would 
be  physically  impossible  and 
unnecessary  for  operators  to  accomplish 
the  required  actions  within  the 
proposed  compliance  time  of  18 
months.  This  conmienter  indicates  that 
a  review  of  its  maintenance  records  for 
the  p>ast  15  years  showed  that  it  has 
never  repaired  either  an  aileron  or 
rudder  cylinder  due  to  a  worn  bore. 

One  ATA  member  states  that  it  is 
important  that  ample  time  be  provided 
to  accomplish  the  intent  of  the  proposal 
because  such  accomplishment  requires 
the  removal  of  PCU's  bom  airplanes  and 
partial  disassembly  of  PCU's  in  order  to 
determine  the  type  of  rework  of  the 
cylinder  bore,  which  requires 
scheduling,  airplane  downtime,  unit 
turnaround  time,  and  availability  of 
spare  PCU's.  Another  ATA  member 
states  that  removal  of  all  PCU's  would 
require  industry  to  process  almost  750 
PCU's  per  month  for  the  next  18 
months. 

One  commenter  asks  that  the 
compUance  time  be  extended  to  the  next 


shop  overhaul  in  Ught  of  the  fact  that 
there  is  no  docimiented  unsafe 
condition  or  in-service  concern. 

Boeing  suggests  an  extension  of  the 
compUance  time  to  five  years  or  15.000 
fUght  hours  so  that  the  majority  of 
PCU's  can  be  inspected  as  a  part  of 
normal  maintenance  actions.  Boeing 
adds  that  the  possibiUty  of  maintenance 
errors  during  PCU  replacement  will 
result  in  a  net  degradation  in  airplane 
safety  as  a  result  of  the  inspection 
schedule  estabUshed  by  the  proposed 
rule. 

The  FAA  concurs  with  the 
commenters'  requests  to  extend  the 
compliance  time.  In  Ught  of  the 
information  presented  by  the 
commenters,  the  FAA  finds  that 
extending  the  compUance  time  to 
within  five  years  or  15.000  flight  hours 
after  the  effective  date  of  the  AD,  or  at 
the  next  time  the  PCU  is  sent  to  a  repair 
facility  (whichever  of  these  times  occurs 
first),  wiU  not  adversely  affect  safety.  In 
addition,  this  revised  compUance  time 
will  allow  the  inspecticm  to  be 
performed  at  a  base  during  regulariy 
scheduled  maintenance  w^ere  special 
equipment  and  trained  maintenance 
personnel  will  be  available  if  necessary. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  this  revised 
compliance  time. 

Request  To  Revise  Coat  Impact 
Information 

Two  commenters  beUeve  that  the  cost 
impact  information  presented  in  the 
proposal  has  been  imderestimated 
greatly,  and  that  the  proposal  places  an 
unreasonable  financial  burden  cm 
operators. 

One  of  these  conunenters  indicates 
that  the  inspection  of  the  PCU  cylinder 
bores  requires  removal  of  PCU's  fitun 
the  airplane  and  disassembly  of  those 
imits.  The  commenter  presents  the 
fbUowing  cost  estimates: 

•  28  work  hours  for  removal  and 
reinstallation  of  five  PCU's  per  airplane: 

•  20  work  hours  (per  PCU)  for 
disassembly,  inspection,  assembly,  and 
testing;  and 

•  $1,100  (per  PCU)  for  parts  required 
for  reassembly  of  the  imits  after 
inspection.  Using  these  figures,  the 
commenter  estimates  the  cost  impact  on 
U.S.  operators  to  be  approximately 
$14.3  milUon,  or  $13,180  per  airplane. 

The  other  commenter  states  that  the 
proposal  does  not  account  for  any 
retiun-to-service  checks  after  the  units 
have  been  changed,  overhaul  costs  once 
the  tmits  are  in  the  shop,  or  costs  of 
frequent  repetitive  checks  and  short 
compUance  periods  for  rhanging  the 
imits. 


The  FAA  infers  from  these  remarks 
that  the' commenters  request  the  cost 
impact  information,  below,  be  revised. 

'The  FAA  does  not  concur.  The  cost 
impact  information,  below,  describes 
only  the  "direct"  costs  of  the  specific 
actions  required  by  this  AD.  The 
number  of  work  hours  necessary  to 
accompUsh  the  required  action  (i.e.,  the 
inspection),  sp)ecified  as  5  in  the  cost 
impact  information,  was  provided  to  the 
FAA  by  the  manufacturer  based  on  the 
best  data  available  to  date.  This  number 
represents  the  time  necessary  to  perform 
only  the  action  (inspection)  that  is 
actually  required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD.  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significantly  - 
bom  operator  to  opoator.  they  are 
almost  impossible  to  calculate. 

AdditionaUy,  the  revised  compliance 
time  presented  in  this  AD  should 
coincide  with  normal  overhaul 
schedules  (within  5  years  or  15,000 
fUght  hours).  The  FAA  estimates  that 
the  PCU  inspections  (and  any  "on 
condition"  replacements)  will  be 
accompUshed  during  normal  overhauls, 
which  will  Tninimiw»  the  economic 
impact  on  operatcws  and  accompUsh  the 
safety  objectives  addressed  in  this  AD. 

Request  To  Clarify  InapectiMi  of 
Reworked  or  Overiiauled  PCU's 

One  commenter  requests  that  the  FAA 
revise  the  proposal  to  clarify  that  only 
reworked  or  overhauled  PCU's  must  be 
inspected.  The  commenter  suggests  the 
following  wording  for  the  Summary 
section  of  the  preamble  to  the  proposal: 
"*  *  *  This  proposal  would  require  an 
inspection  of  reworked  aileron/elevator 
PCU's  and  rudder  PCU's  to  determine 
*  *  *."  The  commenter  asks  that 
paragraph  (a)  of  the  proposal  be  revised 
to  state  clearly  that  "reworked"  or 
"overiiauled"  PCLPs  must  be  inspected. 
The  commenter  considers  that  foreign 
operators  and  airworthiness  authorities 
may  misinterpret  the  intent  of  this  AD 
asproposed. 

'The  FAA  concurs  with  the 
commenter 's  request.  The  intent  of  this 
final  rule  is  that  operators  inspect  only 
reworked  or  overhauled  PCU's  to 
determine  if  chrome  plating  is  appUed 
in  the  cylinder  bores.  The  Summary 
section  of  the  preamble  to  the  final  rule 
has  been  revised  to  clarify  this  intent. 
AdditionaUy,  paragraph  (a)  of  the  final- 
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rule  has  been  revised  to  specdiy  that 
only  reworked  or  overhauled  PCU's 
must  be  inspected. 

Request  To  Address  Cause  of  Chrome 
Plating  Separation 

One  conunenter  contends  that  chrome 
plating  on  aliuninum  is  successful  (the 
component  will  have  the  required 
integrity  for  airworthiness)  when  the 
base  metal  has  been  subjected  to  the 
proper  pretreatment  (cleaned),  proper 
chrome  plating,  and  properly  executed 
post  plating  operations  such  as  finish 
grinding  and  nondestructive  testing. 
The  conunenter  states  that  poor 
maintenance  techniques,  enviroiunental 
factors,  or  overlooked  design  parameters 
present  a  more  relevant  and  detrimental 
concon  to  flight  safety  than  a  properly 
applied  chrome  on  alumimim  repair, 
llie  commenter  believes  that  removal  of 
the  chrome  repair  is  treating  the  effect 
without  fully  understanding  the  cause 
and  addressing  the  imderlying  issues. 

The  FAA  infers  from  these  remarks 
that  the  commenter  requests  that  the 
FAA  address  the  cause  for  chrome 
plating  separation,  rather  than  remove 
the  chrome  plating  repair  as  an  option. 

The  FAA  agrees  that  if  the  repair  is 
done  properly,  it  could  provide 
satisfactory  service.  In  any  event,  the 
FAA  is  aware  of  instances  of  failure  of 
the  repair.  The  FAA  finds  that  issuance 
of  this  AD  is  necessary  to  ensiue  that  all 
chrome  plating  repairs  are  removed 
from  the  affected  Model  737  fleet  so  that 
an  acceptable  level  of  safety  for  these 
airplanes  is  attained.  However,  the  FAA 
would  consider  a  request  for  approval  of 
an  alternative  method  of  compliance, 
provided  that  a  satisfactory  repeatable 
repair  procedtue  using  chrcnne  plating 
can  be  developed. 

Raqnest  To  Revise  Preamble  of 
Prc^Kwal 

Boeing  requests  that  the  wording  of 
the  "Reports  Received  by  FAA"  section 
of  the  preamble  to  the  proposed  rule  be 
revised.  The  commenter  notes  that  this 
section  of  the  preamble  states  that 
chrome  plating  chips  could  block  or  jam 
the  rudder  PCU  control  valve  and 
thereby  cause  partial  or  full  rudder 
deflection.  Efoeing  indicates  that  this 
statemoit  is  incorrect.  Boeing  remarks 
that  testing  conducted  by  the  NTSB 
systems  group  showed  that  a  chrome 
diip  in  the  control  valve  could  be 
sheared  by  a  force  of  six  poimds.  This 
force  would  be  provided  by  the  rudder 
feel  and  centering  unit  (in  combinaticm 
with  system  friction)  before  any 
significant  rudder  deflected  had 
occurred. 

The  commenter  also  states  that  this 
section  of  the  preamble  refers  tmly  to 


the  rudder  PCU,  but  also  should  refor  to 
the  aileron  and  elevator  PCU's. 

The  FAA  concurs  with  the  remaiiu 
submitted  by  the  conunenter.  However, 
the  section  of  the  preamble  to  the 
proposed  rule  referenced  by  the 
commenter  does  not  reappear  in  this 
final  rule.  Therefore,  no  change  to  the 
final  rule  is  necessary. 

Request  To  Correct  PCU  Part  Number 

One  commenter  requests  that  the  part 
number  referenced  in  the  proposal  for 
the  rudder  PCU  be  corrected  to  65- 
44861.  The  FAA  concurs  with  this 
request.  The  FAA  has  revised 
paragraphs  (a)  and  (c)  of  this  final  rule 
to  correct  this  inadvertent  typographical 
error. 

Qmclnsion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Coet  Impact 

There  are  approximately  2.675  Model 
737  series  airplanes  of  the  afCected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1.091  airplanes  of  U.S. 
registry  will  be  afiiacted  by  this  AD,  that 
it  will  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  vraA.  hoxu.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operatore  is  estimated  to  be 
$327,300,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
Mrere  not  adopted. 

Should  an  oi>erator  be  required  to 
accomplish  the  necessary  replacement, 
it  would  take  approximately  18  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  woric  hour. 
Required  parts  moU  cost  approximately 
$15,800  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  any  necessary 
replacement  action  is  estimated  to  be 
$16,880  per  airplane. 

Regnlatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  betvwen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
vdll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  AOOflESSCS. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Ad<q>tkm  of  tlie  Amendment 

Accordingly,  pwsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40113, 44701. 

139.13    [Amandetf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-oa-14  Boeing:  Amendment  39-10010. 
Docket  96-NM-lSO-AO. 

Applicability:  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes  equipped 
with  a  rudder  power  control  unit  (PCU) 
having  part  number  (P/N)  65-44861-( )  and 
a  serial  niunber  less  than  12S2A;  or  an 
aileron  or  elevator  PCU  having  P/N  65- 
447ei-( )  (except  those  having  F/N's  that 
contain  an  "ss")  and  a  serial  number  less 
than  53aOA:  certificated  in  any  category. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operatOT  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (d)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  reduced  rate  of  movement  of 
the  elevator,  aileron,  or  rudder,  which,  if  not 
corrected,  could -result  in  reduced 
controUabiUty  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  an  inspection  of  reworked  or 
overhauled  aileron  and  elevator  PCU's 
having  P/N  65-44761-( )  (except  those 
having  P/N's  that  contain  an  "ss")  and  a 
serial  number  less  than  5360A;  and  rudder 
PCU's  having  part  number  (P/N)  65-44861- 
( )  and  a  serial  number  less  than  1252A;  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome  plating  are 
installed,  in  accordance  with  Boeing  Service 
Letter  737-81^27-30.  dated  April  1, 1985. 
Accomplish  the  inspection  at  the  earlier  of 
the  times  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

(1)  Within  5  years  or  15,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occiijs  first. 

(2)  At  the  next  time  the  PCU  is  sent  to  a 
repair  facility. 

(b)  If  any  reworked  PCU  manifold  cylinder 
bores  containing  chrome  plating  are 
installed:  Prior  to  further  flight,  replace  the 
cylinder  bores  with  bores  that  have  been 
reworked  using  the  oversize  method  or  the 
steel  sleeve  method  specified  in  Boeing 

Service  Letter  737-SL-27-30,  dated  April 
1, 1985.  Accomplish  the  replacement  in 
accordance  with  the  service  letter. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  reworked  PCU  manifold 
cylinder  tmre  containing  chrome  plating  on 
an  aileron  or  elevator  PCU  having  P/N  65- 
44761-( ),  or  on  a  rudder  PCU  having  P/N 
65— 44861-(  ),  of  any  airplane  unless  the 
cylinder  bore  has  been  reworked  using  the 
oversize  method  or  the  steel  sleeve  method 
specified  in  Boeing  Service  Letter  737-SL- 
27-30,  dated  April  1,  1985. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aocomplishad. 

(f)  The  inspection  and  repair  shall  l>e  done 
in  accordance  with  Boeing  Service  Letter 
737-SL-27-30,  dated  April  1, 1985.  This 
incorpocation  by  rafarance  was  approved  by 


the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattie,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  efiiactive  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  24, 
1997. 

DaireU  M.  Pederaon,  ^ 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-11200  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedefal  Aviation  Administration 

14CFRPart39 

[Dodiet  No.  96-NM-19(MU>;  Amendment 
39-10006;  AD  97-09-12I 

RIN2120-AA64 

Airworthiness  Directtvss;  Raytheon 
iModei  DH 125-1A.  -3A.  and  -400A 
Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Raytheon  Model  DH 
125-lA,  -3A,  and  -400A  series 
airplanes,  that  requires  a  one-time 
inspection  to  detect  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of 
the  cockpit  canopy  blister  inter&ce,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that 
scoring  of  the  upper  fiiselage  skin  had 
been  detected  in  that  area.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of 
the  cockpit  canopy  blister  interface, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage,  and  consequent 
cabin  depressurization. 
DATES:  ESactive  June  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitom  Raytheon  Aircraft  Company. 
Ckimmercial  Service  Department.  P.O. 
Box  85,  Wichita.  Kansas  67201-0085. 
This  information  may  be  examined  at 


the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office. 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room'ltN).  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Ofiice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W,  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  1(X),  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fiax  (316) 
946-4407. 

SUPPLEMBTTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Raytheon  Model 
DH  125-lA,  -3A,  and  -400A  series 
airplanes  was  published  in  the  Federal 
Register  on  February  20, 1997  (62  FR 
7731).  That  action  proposed  to  require 
a  one-time  detailed  visual  inspection  to 
detect  scoring  of  the  upper  fuselage  skin 
around  the  periphery  of  the  cockpit 
canopy  blister  interface,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  200  Model 
DH  125-lA,  -3  A.  and  -400A  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
115  airplanes  of  U.S.  r^istry  wrill  be 
affected  by  this  AD.  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$27,600,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
ware  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
undw  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Liat  ofSufafects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amaidment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathoritr  49  U.S.C  106(g).  40113.  44701. 

f  39.13    [AnwndHq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-0»-12    Kaytkno  Aiimll  CoapaBjr 
(FwMMly  Beach,  layttaoa  Corporate 
|«IB,  Brittah  Aarapacs,  ifawkv 
Sfaidatoy,  at  aL):  Amendment  3»-10008. 
Docket  96-NM-190-AD. 

Applicability:  All  Model  DH  12S-1A,  -3A. 
and  -400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  appliea  to  oech  airplane 
identified  in  the  preceding  applicability 
provisioD,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  hove  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected ,  the 
owner/operator  must  request  approval  for  on 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2:  Raytheon  Model  DH  125-lB,  -SB, 
and  — 400B  series  airplanes  are  similar  in 
design  to  the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  also 
may  be  subject  to  the  unsafe  condition 
addressed  by  this  AD.  However,  as  of  the 
effective  date  of  this  AD,  those  models  are 
not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  DH  125-lB, 
-3B.  and  —400B  series  airplanes  are  approved 
for  ofteration  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  liy  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of  the 
cockpit  canopy  blister  interfKe,  which  could 
result  in  reduced  structural  integrity  of  the 
fuselage  skin,  and  consequent  cabin 
depressurization:  accomplish  the  following: 

(a)  Within  90  dajrs  after  the  effective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  scoring  of  the 
upper  fuselage  skin  around  the  periphery  of 
the  cockpit  canopy  blister  interfece.  in 
accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.53-93.  dated  May  16, 1996. 

(b)  If  no  scoring  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  no  further  action  is  required  by  this  AD. 

(c)  If  any  scoring  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  determine  the 
ma-itimiim  location  and  details  of  each  score, 
including  the  edge  distance  and  material 
thickness,  in  accordance  «vith  Raytheon 
Aircraft  Service  Bulletin  SB.S3-93,  dated 
May  16, 1996. 

(1)  If  any  scoring  is  found  that  is  within  the 
limits  specified  in  the  service  bulletin,  prior 
to  further  flight,  repair  in  accordance  with 
the  service  bulletin. 

(2)  If  any  scoring  is  found  that  is  outside 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACX)), 
FAA,  Small  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  oy  the  Manager,  Wicliita 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
WichiU  ACQ. 

Not*  3:  Information  concerning  the 
existence  of  approved  alternative  method*  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACQ. 

(e)  Special  flight  pemdts  may  be  iaoued  hi 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin 
SaS3-93.  dated  May  16, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Commercial 
Service  Department,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  becomes  efEsctive  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  24. 
1997. 

NeU  D.  Schalakamp, 
Acting  ManagBr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-11198  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Dodwt  Na  9e-CE-11-AD; 
9M3:AO«7-«6-0q 

RM2120-AA64 


AfiMndmant  39 


Airworthiness  Diractfvas;  Raythaon 
Aircraft  Company  90, 99, 100, 200,  and 
1900  Series  Airplanes;  Correction 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-06-06,  which  was  published  in 
the  Federal  Register  on  March  13, 1997 
(62  FR  11764),  and  concerns  I^ytheon 
Aircraft  Company  (Raytheon)  90, 99, 
100,  200,  and  1900  series  airplanes 
(formerly  referred  to  as  Beech  90, 99. 
100.  200,  and  1900  series  airplanes). 
This  AD  currently  has  two  paragraph 
(f)'s.  The  AD  currently  requires 
inspecting  the  pilot  and  copilot  chairs  to 
ensure  that  the  locking  pins  v^  fully 
engage  in  the  seat  tracks,  and  modifying 
any  chair  where  the  locking  pin  feils  to 
fully  engage  or  is  misalignml.  This 
action  chuiges  the  second  paragraph  (f) 
to  paragraph  (g). 
EFFECTIVE  DATE:  May  9. 1997. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Steve  Potter.  Aerospace  Engineer, 
Wichita  Aircraft  Gratification  Office, 
FAA.  1801  Airport  Read.  Wichita. 
Kansas  67209;  telephone  (316)  946- 
4124;  fecsimile  (316)  946-^4407. 

SUPPLEMBITARY  MFORMATION: 
DiiciiMion 

On  March  5. 1997,  the  FAA  issued  AD 
97-06-06.  Amendment  39-9963  (62  FH 
11764,  March  13, 1997).  which  applies 
to  Raytheon  90. 99. 100.  200.  and  1900 
series  airplanes  (formerly  referred  to  as 
Beech  90, 99. 100.  200.  and  1900  series 
airplanes).  This  AD  requires  currontly 
requires  inspecting  the  pilot  and  copilot 
chairs  to  ensure  that  the  locking  pins 
will  fully  engage  in  the  seat  trades,  and 
modifying  any  chair  ^here  the  locking 
pin  fails  to  fiilly  engage  or  is  misaligned. 

Need  for  die  Conection 

This  AD  currently  has  two  paragraph 
(f)'s.  The  second  paragraph  (f)  gives  the 
effective  date  of  the  AD  and  should  be 
referenced  as  paragraph  (g).  As  written, 
operaton  of  Raytheon  90,  99. 100.  200. 
and  1900  series  airplanes  may 
inadvertently  not  notice  or  miss  the 
second  paragraph  (f)  of  the  AD  because 
there  was  already  one  paragraph  (f); 
thereby,  miaaing  the  effective  date  of  the 
AD. 

Correction  of  Publication 

Accordingly,  the  publication  of  March 
13. 1997  (62  FR  11764),  of  Amendment 
39-9963;  AD  97-06-06,  which  was  the 
subject  of  FR  Doc.  97-6255.  is  corrected 
as  fbllows: 

138.13    [CorraclMq 

On  page  11766,  in  the  third  column. 
§  39.13.  in  AD  97-06-06.  the  second 
paragraph  (f)  is  correctly  designated  as 
paragraph  (g). 

Action  is  taken  herein  to  correct  this 
refiarence  in  AD  97-06-06  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  efiective  date  of  the  AD  remains 
May  9, 1997. 

Issiied  in  Kansas  City,  Missouri  on  A[»il 
24. 1997. 

Larry  A.  Malir, 

Acting  Manager.  SuhiU  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doa  97-11196  Filed  5-l-«7;  8:45  am) 
4t««-1S-U 


DEPARTHeiT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[PociBal  No.  97-4Mir4S**A0{  AnwnonMnt 
3»-10012:  AD  sr-os-si] 

Rm2120-AA64 

Airworthiness  Dirsctivss;  Boeing 
Model  787  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T97-08-51  that  wras  sent  previously  to 
all  known  U.S.  owners  and  operaton  of 
Boeing  Model  767  series  airplanes  by 
individual  telegrams.  This  AD  requires 
an  inspection  to  ensure  that  all  bolts  of 
the  hinge  fitting  assembly  support  beam 
on  both  the  left-and  right-hand  outboard 
trailing  edge  flaps  are  the  correct  length 
and  type,  and  correction  of  any 
discrepancy  found,  lliis  action  is 
prompted  by  a  report  indicating  that  a 
20-foot  section  of  the  right-hand 
outboard  trailing  edge  flap  separated 
firom  the  airplane  due  to  failure  of  four 
bolts  of  the  most  inboard  hinge  fitting. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  such 
felled  bolts,  which  could  result  in  loss 
of  an  outboard  trailing  edge  flap,  and 
consequent  reduced  controllabilify  of 
the  airplane. ' 

DATES:  Effective  May  7, 1997,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  efiiective  by 
telegraphic  AD  T97-08-51.  issued  on 
AprU  2, 1997,  which  contained  the 
requirements  of  this  amendment 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  1, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Etocket  No.  97-NM-66, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  bom  Boeing 
Commercial  Airplane  (koup,  P.O.  Box 
3707.  Seattie.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  7(X).  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Martin,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattie  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  telephone  (206)  227-2781; 
Fax (206) 227-1181. 
SUPPLEMBITARY  STORMATION:  On  April 
2. 1997,  the  FAA  issued  telegraphic  AD 
T97-08-51,  which  is  applic^le  to  all 
Boeing  Model  767  series  airplanes. 

That  action  was  prompted  by  a  report 
indicating  that  a  20-fbot  section  of  the 
right-hand  outboard  trailing  edge  flap 
separated  from  a  Boeing  Model  767 
series  airplane  during  approach  for 
landing.  IXiring  the  approach,  a  "spoiler 
up  flaps  15"  configuration  was  used  as 
part  of  a  high  descent  rate  approach, 
which  is  typically  associated  with  high 
applied  loads  on  the  hinge  fittings  of  the 
outboard  trailing  edge  fl^. 
Additionally,  the  numbers  9  and  12 
spoilen  were  damaged,  which  suggests 
that,  upon  separation  from  the  airplane, 
the  flap  hit  the  spoilers.  Analysis  of  the 
flap  structure  revealed  that  four  bolts  of 
the  most  inboard  hinge  fitting  had 
felled. 

On-site  investigation  of  the  four  biled 
bolts  revealed  that  one  bolt  had  l>een 
completely  severed  due  to  fetigue  that 
occtjored  some  time  prior  to  the  loss  of 
the  section  of  the  flap.  The  investigation 
also  revealed  that  two  of  the  bolts  had 
been  partially  severed  (roughly  20-30 
percent  of  the  bolt  diameter),  and  that 
one  bolt  foiled  from  static  overload. 

Failure  of  the  bolts,  if  not  detected 
and  corrected,  could  resiUt  in  loss  of  an 
outboard  trailing  edge  flap,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Rrierant  Sen  ice 
Infomiation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
27A0151.  Revision  1.  dated  April  2, 
1997.  which  describes  procedures  for 
the  following  actions: 

•  Performing  a  torque  check 
inspection  to  ensure  that  all  bolts  of  the 
hiiige  fitting  assembly  support  beam  on 
both  the  left-and  right-hand  outboard 
trailing  edge  flaps  are  within  specified 
torque  range; 

•  An  inspection  to  verify  the  bolt 
length  and  type  of  all  the  bolts  of  both 
hinge  fittings,  and  conection  of  any 
disoepancy  found; 

•  Replacing  all  six  assembly  bolts 
with  new  or  serviceable  bolts,  or 
performing  a  djre  penetrant  inspection 
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to  detect  cracking  and/or  discrepancies 
of  any  bolt  that  is  below  the  threshold 
of  the  torque  check; 

•  Replacing  any  cracked  or  damaged 
bolt  with  a  new  or  serviceable  bolt;  and 

•  Performing  an  inspection  to  ensure 
that  shims  are  installed,  and  an 
inspection  to  ensure  that  the  radius 
filler  is  correctly  installed. 

Explanation  of  Reqairementa  of  the 
Role 

Since  the  unsafa  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T97-06-51 
to  prevent  separation  of  the  outboard 
trailing  edge  flap  due  to  failed  bolts  of 
the  \nDgB  fitting.  The  AD  requires  an 
inspection  to  ensure  that  all  bolts  of  the 
hinge  fitting  assembly  support  beam  on 
both  the  left-and  right-hand  outboard 
trailing  edge  flaps  are  within  specified 
torque  range.  Additionally,  this  AD 
requires  an  inspection  to  ensure  that  all 
bolts  of  the  hinge  fitting  assembly 
support  beam  on  both  the  left-and  right- 
hand  outboard  trailing  edge  flaps  are  the 
correct  length  and  type,  and  correction 
of  any  discrepancy  found.  For  any  bolt 
that  is  outside  the  specified  torque 
range,  this  AD  requires  either  replacing 
all  six  bolts  of  the  hinge  fitting  assembly 
with  new  or  serviceable  bolts,  or 
performing  a  dye  penetrant  inspection 
to  detect  cracking  or  discrepancies  of 
the  bolts.  For  airplanes  on  which  any 
cracked  or  discrepant  bolt  is  found,  this 
AD  requires  replacement  of  the  bolt 
writh  a  new  or  serviceable  bolt 

The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  previously 
described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  April  2, 1997,  to  all 
known  U.S.  ownen  and  operatore  of 
Boeing  Model  767  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effactive  to  all  persons. 

Qaimenls  laTitad 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  coounent  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  ts  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  r^julatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
vnll  be  filed  in  the  Rules  Docket 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regnlatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Po^cies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snbfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  dw  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  fs  follows: 

Aethortty:  49  U.S.C  106(g),  40113, 44701. 

138.13    [AnMndMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-IW-Sl  Beaiag:  Ammdment  39-10012. 
Docket  97-NM-66-AO. 

Applicability:  Model  767  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  praoeding  applicability 
proviaimi.  rogardless  of  wheUrar  it  has  been 
modified,  alterad,  or  repaired  in  the  area 
sutqect  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  pangnph  (e)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effisct  of  the  modification,  alteration,  or 
repeir  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  separation  of  the  outlxMrd 
trailing  edge  flap  from  the  airplane  due  to 
feiled  bolts  of  the  attach  fitting  accomplish 
the  following: 

(a)  Perform  an  inspection  to  check  the  bolt 
torque,  bolt  length,  and  type  of  all  bolts  of 
both  hinge  fittings  on  the  left-and  right-hand 
outboard  trailing  edge  flaps,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0151.  Revision  1,  dated 

April  2, 1997.  Peifoim  these  inspections  at 
the  time  specified  in  paragraph  (sHl)  or  (a)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
15.000  total  flight  cycles  or  more,  or  37.500 
totd  flight  houn  or  more,  as  of  the  efiective 
date  of  this  AD:  Peifoim  the  inspections 
within  15  dajrs  after  the  effective  date  of  this 
AD. 

(2)  For  all  other  airplanes:  Peifoim  the 
inspections  at  the  later  of  the  times  specified 


in  par^raphs  (aK2)(i)  and  (aMZHU)  of  this 
AO. 

(i)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  25,000  total  flight  houn, 
whichever  occura  first 

(ii)  Witliin  30  days  after  the  effective  date 
of  this  AO. 

(b)  If  any  bolt  of  the  hinge  fittings  of  the 
feft-and  right-hand  outboud  trailing  edge 
flaps  is  below  the  torque  check  threshold 
specified  in  Boeing  Alert  Service  Bulletin 
767-27A0151,  Revision  1,  dated  April  2. 
1997:  Prior  to  further  flight,  accomplish  the 
action  specified  in  paragraph  (b)(1)  or  (bM2) 
of  this  AD  in  accordance  with  the  alert 
service  bulletin. 

(1)  Perform  a  dye  penetrant  inspection  of 
all  the  bolts  of  the  hinge  fitting  to  detect  any 
cracking  or  discrepancy. 

(i)  If  no  cracking  or  discrepancy  is 
detected.  reinstaU  the  bolt  using  new  nuts 
and  washers. 

(ii)  If  any  cracking  or  discrepancy  is 
detected,  replace  the  cracked  or  discrepant 
bolt  with  a  new  or  serviceable  bolt 

(2)  Replace  aU  of  the  bolts  of  both  hinge 
fittings  with  new  or  serviceable  bolts. 

(c)  If  the  length  or  type  of  any  bolt  of  the 
hinge  fittings  of  the  feft-and  right-hand 
outboard  trailing  edge  flaps  is  outside  the 
specifications  of  Boeing  Alert  Service 
Bulletin  767-27A0151,  Revision  1.  dated 
April  2. 1997:  Prior  to  further  flight  replace 
the  bolt  with  a  new  or  serviceable  bolt  in 
accordance  writh  the  alert  service  bulletin. 

(d)  Within  10  days  after  accomplishing  the 
actions  required  by  this  AO.  submit  a  report 
describing  any  cracking,  damage,  or  any 
torque  check  of  any  bolt  of  either  hinge 
fitting  that  was  below  the  threshold  of  the 
torque  check  specified  by  this  AO,  to  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACX3).  1601  Lind  Avenue.  SW.,  Ronton. 
Washington  98055-4056;  fax  (206)  227-1181. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattie 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operaton 
shall  submit  tiieir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manner.  Seattie  ACO. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  BuUetin  767- 
27A0151,  Revision  1,  dated  April  2. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattie.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
ransport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
OfBce  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC 

(h)  This  amendment  becomes  effective  on 
May  7. 1997,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AO  797-08-51. 
issued  on  April  2. 1997,  which  contained  the 
requirements  of  this  amendment 

Issued  in  Renton,  Washington,  on  April  25, 
1997. 

NeU  D.  SchaMcas^. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-11334  Filed  5-1-97;  8:45  am] 
BHJJNQ  OOOC  4ttO-1S-U 


DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  Na  96-NM-100-AD;  Amendment 
39-10006;  AD  97-09-10] 

RIN2120-AA64 

Alrwofthlneas  DirecUvas;  Jetstraam 
Modal  BAe  ATP  Sariaa  Alrplanas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule.  . 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
BAe  ATP  series  airplanes,  that  requires 
modification  of  certain  parts  in  the 
elevator  flight  control  system  and  the 
propeller  switch  warning  system.  This 
amendment  is  prompted  by  a  report 
indicating  that  these  parts  cotdd 
interfere  with  the  proper  operation  of 
these  systems.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
flight  crew  from  having  to  engage  the 
standby  elevator  control  system  in  order 
to  regulate  the  pitch  of  the  airplane;  and 
to  prevent  malfimctioning  of  the  pitch 
warning  system  for  the  propellers;  either 
of  which  could  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Effective  Jime  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6^ 
1997. 


k:  The  service  infonnation 
referenced  in  this  AD  may  be  obtained 
firom  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029.  Dulles  International  Airport. 


Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  OfBce  of 
the  Federal  Roister.  800  North  Capitol 
Street,  NW.,  siute  700,  Washington,  DC 
FOR  FURTHER  WTOnMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLBENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  BAe  ATP  series  airplanes  was 
published  in  the  Federal  Register  on 
January  8, 1997  (62  FR  1061).  That 
action  proposed  to  require  modification 
of  the  stop  lever  for  the  bellcrank 
assembly  of  the  elevator  flight  control 
system.  That  action  also  proposed  to 
require  that  retaining  coids  on  the 
access  panels  to  the  powerplant 
microswitches  be  removed  from 
airplanes  on  which  Jetstream 
Modification  35205A  has  been  installed 
previously. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coetlnqpact 

The  FAA  estimates  that  10  Jetstream 
Model  BAe  ATP  series  airplanes  of  U.S. 
registry  will  be  afiiected  by  this  AD. 

It  vrUl  take  approximately  7  wodi; 
hours  per  airplane  to  accomplish  the 
reqiured  modification  of  the  stop  lever 
for  the  bellcrank  assembly  of  the 
elevator  flight  control  system,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiues.  the  cost  impact 
of  the  required  modification  of  this  lever 
on  U.S.  operators  is  estimated  to  be 
$4,200,  or  $420  per  airplane. 

It  wiU  take  approximately  1  %voik 
hour  per  airplane  to  accomplish  the 
required  removal  of  the  retaining  cords 
on  airplanes  that  have  been  fitted  with 
Jetstream  Modification  35205A.  The 
average  labor  rate  is  $60  per  woii;  hour. 
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Based  on  these  figures,  the  cost  impact 
of  this  required  removal  on  U.S. 
operators  of  airplanes  fitted  with 
Jetstream  Modification  35205A  is 
estimated  to  be  $600.  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eCfects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tlie  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  9»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113. 44701. 

f39.13    [AnwndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7- 


eS-10  leistiMm  Aircraft  Limited 
(FotBirly  Britiih  Aaroepaoe 
CnBinercial  Aircraft  LiButed): 
Amendment  39-10006.  Docket  96-NM- 
100-AD. 

Applicability:  Model  BAe  ATP  series 
airplanes  aa  listed  in  Jetstream  Service 
Btilletin  ATP-27-78,  Revision  1.  dated 
January  31, 1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sutqect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tliat  the  petfuimance 
of  the  requirements  of  this  AD  is  affscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  imsaie  condition  addressed  by 
this  AD;  and,  if  the  im— fe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  Qight  crew  from  having  to 
engage  the  standby  elevator  control  system  in 
order  to  regulate  the  pitch  of  the  airplane. 


and  to  prevent  malfunctioning  of  the  pitch 
warning  system  for  the  propellers,  either  of 
which  could  lead  to  reduced  controUabihty 
of  the  airplane,  accomplish  the  following: 

(a)  For  airplanes  on  which  Jetstream 
ModificadoD  35205A  has  been  installed: 
Within  3  months  after  the  efiiBctive  date  of 
this  AD,  remove  the  retaining  cords  on  the 
access  panels  to  the  powerplant 
microswitches,  in  accordance  with  Part  2  of 
Jetstream  Service  Bulletin  ATP-27-78. 
Revision  1,  dated  January  31. 1996. 

Note  2:  Jetstream  Modification  35205A  is 
described  in  Jetstream  Service  Bulletin  ATP— 
53-19,  dated  January  13, 1993. 

(b)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  modify  the 
stop  lever  for  the  bellcrank  assembly  of  the 
elevator  flight  control  system,  in  accordance 
with  Part  1  of  Jetstream  Service  Bulletin 
ATP-27-78.  Revision  1,  dated  January  31, 
1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operatois 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Iiupector.  who  may  add  comments  and  than 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  3:  Information  ooncaming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  removal  and  modification  shall  be 
done  in  accordance  with  Jetstream  Service 
Bulletin  ATP-27-78,  Revision  1.  dated 
January  31, 1996,  which  contains  the 
following  list  of  effoctive  pages: 


Page  No. 


1.3,6 

2.  4.  5.  7-10 


Revision  level  shown  on  page 


Original 


DatestKMmon 
page 


Jm.  31, 1996. 
Dec.  21, 1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Fedwal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircrait,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  23, 
1997. 

Neil  D.  Schalelump. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-11479  Filed  5-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  90  NM  278  AO;  AfiMndnwnt 
39-10003;  AO  97-09-07] 

RIN2120-AA64 

Airworthinees  DirecthMs;  McDonnell 
Douglas  Model  MD-11  Serlee 
Alrptanes 

agency:  Federal  Aviation 
Adnunistiation.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDoimell 
Ekiuglas  Model  MD-11  series  airplanes, 
that  currentiy  requires  inspections  to 
detect  damage  of  the  support  brackets 
and  clamps  of  the  transfer  pipe  of  the 
tail  tank,  and  of  the  transfw  pipe 
assembly;  and  replacement  of  damaged 
parts,  or  installation  of  a  doubler,  if 
necessary.  This  amendment  adds  a 
requirement  to  install  a  fuel  transfBr 
pipe  of  the  tail  tank,  and  to  install 
support  brackets  and  clamps  of  the  fiiel 
feed  pipe  of  engine  No.  2,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
also  requires,  for  certain  airplanes, 
removal  of  a  temjrarary  protective 
doubler  installed  on  the  fuel  pipe 
assembly.  This  amendment  is  prompted 
by  reports  of  cracking  of  the  support 
brackets  in  the  refuel  and  fuel  transfer 
lines  of  the  tail  fuel  tank  and  damage  to 
the  nylon  clamps  and  transfer  pipe 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
cracking  and  damage,  which  could 
residt  in  further  damage  to  the  transfer 
pipe  assembly  and  possible  fuel  leakage. 


DATES:  Effective  June  6, 1997. 

The  incorporation  by  reference  of 
McDoimell  Douglas  Alert  Service 
Bulletin  MD11-28A083,  dated  March 
13, 1996,  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  May  24, 
1996  (61  FR  21066,  May  9. 1996). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  6, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDoimell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Cdifomia  90846.  Attention:  Tedmical 
Publications  Business  Admiiustration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airpluie  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
siute  700.  Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Raymond  Vakili.  Aerospcu»  Engineer. 
Propulsion  Branch.  ANM-140L.  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard. 
Lakewood,  California  90712;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 

SUPPt^iCNTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96^10-07, 
amendment  39-9612  (61  FR  21066,  May 
9, 1996).  which  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  was  published  in  the 
Federal  Register  on  February  18,  1997 
(62  FR  7180).  The  action  proposed  to 
supersede  AD  96-10-07  to  continue  to 
require  visual  inspections  to  detect 
cracking,  bending,  or  stress  of  the 
support  brackets  and  damage  to  the 
nylon  clamps  of  the  transfer  pipe  of  the 
tail  tank.  It  also  projxjsed  to  continue  to 
"require  repetitive  inspections  to  detect 
damage  of  the  support  brackets  and 
clamps. 

However,  for  certain  airplanes,  this 
AD  adds  a  requirement  to  remove 
certain  clamps  and  the  temporary 
protective  doubler  on  the  fiiel  pipe 
assembly.  It  also  requires  installation  of 
a  fuel  transfer  pipe  of  the  tail  tank,  and 
installation  of  support  brackets  and  pipe 
clamps  of  the  fiiel  feed  pipe  on  engine 
No.  2,  which  constitutes  terminating 
action  for  the  repetitive  inspections. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

There  are  approximately  145  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  40  airplanes  of  U.S. 
registry  will  be  afiiscted  by  this 
proposed  AD. 

llie  actions  that  are  currently 
required  by  AD  96-10-07  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Bued 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $4,800,  or 
$120  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  reqiured  by 
this  new  AD  will  take  approximately  6 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hoiur.  Requ^ed  parts  will  cost 
approximately  $691  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $42,040,  or 
$1,051  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AO 
were  not  adopted. 

Regulatory  Impart 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  povrer  and 
responsibilities  among  the  various    - 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refarence. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pait  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRVVORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorit^  49  U.S.C  106(g),  40113,  44701. 

f30.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9612  (61  FR 
21066,  K4ay  9, 1996).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10003,  to  read  as 
follows: 

t7-ee-07    McDoniMU  Douglas:  Amendment 
39-10003.  Docket  96-NM-278-AD. 
Supersedes  AD  96-10-07,  Amendment 
39-9612. 
Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Senrica  Bulletin  MDl  1-28-089.  dated 
October  24, 1996;  certificated  in  any 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  ntodifiad, 
aheied,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cnddng  of  the  support  fanckets 
in  the  refuel  and  hial  transCsr  Unas  of  the  tail 
fuel  tank  and  rlnmngn  to  the  nylon  clamps 
and  transfer  pipe  assembly,  which,  if  not 
cooected.  amid  result  in  further  '<«"«*fl*  to 


the  transfer  pipe  assembly  and  possible  fuel 
leakage,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-10- 
07 

(a)  For  Croup  1  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A0B3,  dated  March  13, 1996: 
Within  90  days  after  May  24, 1996  (the 
effective  date  of  AD  96-10-07,  amendment 
39-9612).  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordaiica  with  Paragraph  3.  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
28A083.  dated  March  13.  1996,  or  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
28A083.  Revision  01,  dated  May  29, 1996. 

(1)  Perfonn  a  visual  inspection  for 
cracking,  bending,  or  stress  of  the  support 
brackets  and  damage  to  the  nylon  clamps  of 
the  transfer  pipe  of  the  tail  tank,  in 
accordance  with  the  alert  service  bulletin.  If 
any  damaged  bracket  or  clamp  is  detected, 
prior  to  ftirther  flight,  replace  it  with  a 
serviceable  part  in  accoidanca  with  the  alert 
service  bulletin. 

(2)  Perform  a  visual  inspection  for  chafing 
and/or  denting  of  the  transfer  pipe  assembly 
of  the  tail  tank,  in  accordance  with  the  alert 
service  bulletin. 

(i)  Condition  1.  If  no  damage  to  the  foel 
pipe  assembly  is  detected,  accomplish  the 
requirements  of  either  paragraph  (a)(2)(i)(A) 
or  (a)(2Ki)(B)  of  this  AD  at  the  times  specified 
in  that  paragraph. 

(A)  Condition  1,  Option  1.  Thereafter, 
repeat  the  visual  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  flight  houn;  or 

(B)  Condition  1,  Option  2.  Install  a 
temporary  doubler  on  the  foel  pipe  assembly 
in  accordance  with  the  alert  service  bulletin 
and,  thereafter,  repeat  the  visual  inspections 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  15  months. 

(ii)  Condition  2.  If  damage  is  found  that  is 
within  the  limits  specified  by  the  alert 
service  buUetin.  prior  to  further  flight,  install 
a  temporary  doubler  on  the  fiiel  pipe 
assembly.  Thereafter,  repeat  the  visual 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  15  months. 

(iii)  Condition  3.  If  damage  is  found  that  is 
outside  the  limits  specified  by  the  alert 
service  bulletin,  prior  to  further  flight, 
replace  the  foel  pipe  assembly  with  a  new  or 
serviceable  assembly;  and  accomplish  the 
requirements  of  either  paragraph  (a)(2KiiiHA) 
or  (a)(2)(iii)(B)  of  this  AD  at  the  time 
specified  in  th^  paragraph. 

(A)  Condition  3,  Option  1.  Thereafter, 
repeat  the  visUal  inspections  required  by 
pasagraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  fli^  hours;  or 

(B)  Condition  3.  Option  2.  Install  a 
temporary  doubler  on  the  foel  pipe  assembly; 
and  repeat  the  visual  inspections  required  b^ 
paragraph  (a)  of  this  AD,  thereafter,  at 
intervals  not  to  exceed  15  months. 
(Replacement  of  the  fuel  pipe  aaeembiy  with 
a  serriceahle  pipe  assembly  that  has  been 
repaired  by  welding  a  doubler  in  the  area  of 
potential  damage,  does  not  require  the 
installation  of  a  temporary  doubler.) 


New  Requirements  of  This  AD 

(b)  Within  24  months  after  the  effioctive 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (bMD  and  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  the  temporary 
protective  doubler  has  been  installed  on  the 
foel  pipe  assembly  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A083.  dated  March  13, 1996: 
Remove  the  clamps  and  the  temporary 
protective  doubler  installed  on  the  foel 
transfer  pipe,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-28-089, 
dated  October  24, 1996.  Prior  to  further  flight 
following  accomplishment  of  the  removal, 
accomplish  the  requirements  of  paragraph 
(a)(2)  of  this  AD. 

(2)  For  all  airplanes:  Install  the  foel  transfer 
pipe  of  the  tail  tank  and  support  brackets  and 
clamps  of  the  foel  feed  pipe  of  engine  No.  2, 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDl  1-28-089,  dated 
October  24, 1996.  Accomplishment  of  this 
installation  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aiicrait  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operatora  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
senid  it  to  the  Manager,  Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance  that 
concern  the  use  of  an  alternate  material  in 
Ueu  of  the  specified  temporary  doubler, 
which  were  approved  previously  in 
accordance  with  AD  96-10-07,  amendment 
39-9612.  are  not  considered  to  be  approved 
as  alternative  methods  of  compliance  with 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operaton  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
senid  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 
,      (e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Certain  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-28A083,  doted  March 
13. 1996,  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A083.  Revision  01,  dated 
May  29, 1996.  Certain  other  actions  shall  he 
done  in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDll-28-089,  dated 
October  24. 1996.  The  inagpoBstion  by 


reference  of  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A083,  dated  March  13. 
1996.  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
May  24, 1996  (61  FR  21066.  May  9, 1996). 
The  incorporation  by  reference  of  the 
remainder  of  the  service  documents  listed 
above  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration.  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  21, 
1997. 

DaneU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-10788  Filed  5-1-97;  8:45  am] 
0006  4at»-l*-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

IPotkM  No.  96-NM-141-AO:  Amondmant 
3»-10007:  AD  97-0»-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospatiaie 
Model  ATR42  and  ATR72  Series 
Airplanes 

AOaiCY:  Federal  Aviation 
Administiation,  DOT. 
ACTION:  Final  rule. 

ttUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes,  that 
requires  modification  of  the  handle  of 
the  passenger/crew  door  to  change  the 
"down-to-open"  configuration  of  the 
handle  to  an  "up-to-open" 
configuration.  This  amendment  is 
prompted  by  a  report  indicating  that, 
immediately  after  takeoff,  the  passenger/ 
crew  door  opened  and  separated  from 
the  airplane,  due  to  the  inadvertent 
operation  of  the  door  handle.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  opening 
of  the  passenger/crew  door  during 
impressuiized  flight,  or  delays  in 


opening  the  door  during  an  emergency 
evacuation. 

DATES:  Effective  June  6. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
extunined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dock^ 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  MFORMATXM  OONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR4Zand  ATR72  series 
airplanes  was  published  in  the  Federal 
Register  on  February  19, 1997  (62  FR 
7384).  That  action  proposed  to  require 
modification  of  the  handle  of  the 
passenger/crew  door  to  change  the 
"down-to-open"  configuration  to  an 
"up-to-open"  configuration. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  receiv^. 

The  conunenter  supports  the 
proposed  rule. 

Conduaion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  16 
Aerospatiale  Model  ATR42  and  ATR72 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
wiU  be  supplied  by  the  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 


U.S.  operators  is  estimated  to  be 
$14,400,  or  $900  per  airplane. 

The  cost  impact  figure  disctissed 
above  is  based  on  assiunptions  that  no     ~ 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  InqMct 

The  regtUations  adopted  herein  Mrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
qn  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  stifficient  federalism 
implications  to  warmit  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiUatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  refnrence, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

{38.13   [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


07-oe-ll    Aeroopatiale:  Amendmaot  39- 
10007.  Docket  96-NM-141-AD. 
Applicability:  Model  ATR42  and  ATR72 
series  airplanes  on  which  Aerospatiale 
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Modification  04019  has  been  accomplished, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  re[>aired  so  that  the  [lerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  wnth  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effwct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not , 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  opening  of  the 
passenger/crew,  door  during  unpressurized 
flight,  or  delays  in  opening  the  passenger/ 
crew  door  during  an  emergency  evacuation, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  handle  of  the 
passenger/crew  door  by  changing  its 
configuration  to  an  "up-to-open" 
configuration  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-52- 
0072  (for  Model  ATR42  series  airplanes),  or 
ATR72-52-1040  (for  Model  ATR72  series 
airplanes),  both  dated  October  2, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  nvith  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  UK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR4 2-52-0072,  dated  October  2. 
1995,  or  Aerospatiale  Service  Bulletin 
ATR72-52-1040.  dated  October  2.  1995,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  Franca.  Ck>pies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW..  Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
June  6. 1997. 


Issued  in  Renton,  Washington,  on  April  24, 
1997. 

Neil  D.  Schalekamp, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-11197  Filed  5-1-97;  8:45  am] 
aiujNO  cooc  4«i*-ii-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doetot  No.  96-NM-62-AD:  AnwndmMit 
39-10000;  AO  07-00-13] 

Rm2120-AA64 

Ainwonhlness  Directives;  Boeing 
Model  747  Seriee  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  a  one-time 
insp>ection  to  detect  corrosion  and 
cracking  of  the  upper  deck  floor  beam 
at  station  980,  and  repair,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  extensive  corrosion  found  at  station 
980.  Analysis  of  the  corrosion  indicated 
that  fiatigue  cracking  of  the  floor  beam 
at  this  area  could  occur  and  cause  the 
beam  to  break.  The  actioiis  specified  by 
this  AD  are  intended  to  detect  and 
correct  such  corrosicm  and/or  cracking, 
which  could  cause  the  floor  beam  to 
break  and  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane. 
DATES:  Effective  June  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  June  6, 
1997. 

A00RE88E8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
WasMngton  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Bob 
Breneman.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  telephone  (206)  227-2776; 
tax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
November  18, 1996  (61  FR  58667).  That 
action  proposed  to  require  a  one-time 
detailed  visual  inspection  to  detect 
corrosion  and/or  fetigue  cracking  of  the    - 
upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  removed,  and 
repair,  if  necessary.  That  action  also 
proposed  to  provide  an  alternative 
inspection  method  for  older  airplanes, 
which  includes  a  detailed  visual 
inspection  to  detect  corrosion  and/or 
fatigue  cracking  of  the  upper  deck  floor 
beam  at  station  980  with  the  cart  lift 
threshold  installed,  followed  later  by  an 
inspection  with  the  cart  lift  threshold 
removed,  and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Four  conunenters  support  the 
proposaL 

RaquMt  to  Revise  the  Initial 
CompUance  Time  for  Certain  Airplanes 

One  commenter  requests  that  the 
initial  inspection  thrmhold  be  revised 
for  airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2327.  The  commenter  requests 
that  the  compliance  time  be  changed 
from  the  proposed  "within  6  years  after 
the  effective  date  of  the  AD"  to  "within 
6  years  alter  the  aocomplishmmt  of  the 
actions  described  in  Boeing  Service 
Bulletin  747-53-2327."  The  commenter 
notes  that  the  actions  described  in  that 
service  bulletin  include  a  modification 
to  install  a  new  increased  thickness 
shear  plate  at  the  stairway  cutout  and 
cart  Uft  cutout.  The  commenter  asserts 
that  the  modification  reduces  the  stress 
levels  by  approximately  25%,  and 
increases  the  tolerance  to  corrosion 
damage.  In  addition,  the  commenter 
notes  that  Boeing  Service  Bulletin  747- 
53-2327  also  includes  a  description  of 
procedtnes  to  perform  a  detailed  visual 
inspection  for  corrosion  and  treatment 
of  the  affected  area  with  corrosion 
preventative  compoimd  BMS  3-23. 

The  FAA  conctus  with  the 
commenter's  request  to  revise  the 
proposed  compliance  time.  The  FAA 
has  determined  that  existing  corrosion 
would  be  detected  and  corrected  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2327.  The  FAA  also 
acknowledges  that  the  installation  of  an 


increased  thickness  shear  plate  will 
reduce  the  stress  level  of  the  floor  beam 
upper  chord;  however,  corrosion  of  the 
upper  chord  of  the  station  980  upper 
deck  floor  beam  is  primarily  dependent 
on  environmental  conditions  and  time- 
in-service,  not  the  stress  leveL 
Nevertheless,  since  the  existing 
coiTosion  would  be  detected  and 
corrected  in  accordance  with  that 
service  bulletin,  paragraph  (a)  of  the 
final  rule  has  been  revised  to  specify 
that  the  initial  inspection  requirement 
of  this  AD  may  be  accomplished  within 
6  years  after  the  accomplishment  of  the 
actions  specified  in  Boeing  Service 
Bulletin  747-53-2327. 

Request  to  Consider  Prevtonsly 
Acrnmplished  Service  Infoimation 

Two  conunenters  request  that  the 
FAA  consider  aqcomplishment  of 
Boeing  Service  Bulletin  747-53-2327. 
Revision  1.  (which  includes  the 
application  of  bying  surCace  sealant 
between  the  thrrahold  and  the  floor 
beam  chord)  as  an  alternative  method  of 
compliance  for  the  requirements  of  the 
proposed  AD.  The  conunenters  did  not 
explain  why  accomplishment  of 
Revision  1  should  be  considered  as  an 
alternative  method  of  compliance. 

The  FAA  does  not  concur.  The  FAA 
finds  that  the  procedures  described  in 
Boeing  Service  Bulletin  747-53-2327, 
Revision  1,  do  not  provide  adequate 
instructions  for  applying  faying  siuface 
sealant  between  tixe  cart  lift  threshold 
and  floor  beam  diuing  the  modification. 
In  light  of  this,  the  FAA  has  determined 
that  there  is  no  assurance  that  operators 
will  install  the  faying  surface  sealant 
during  the  modification.  However, 
imder  the  provisions  of  paragraph  (c)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  an  alternative  method  of 
compliance  if  sufficient  jtistification  is 
presented  to  the  FAA. 

Request  To  Exclude  Certain  Airplanes 
Fnnn  the  RequirBiiinits  of  Ae  AD 

One  commenter.  the  airplane 
manufacturer,  requests  that  four  Model 
^47-400  series  airplanes  that  were 
modified  to  include  a  cart  lift  system  in 
accordance  with  Boeing  Service  Bulletin 
747-25-3108.  be  excluded  from  the 
applicability  of  this  AD.  The 
manufacturer  states  that  the  subject 
modification  provides  adequate 
instructions  for  the  installation  of  faying 
surface  sealant  between  the  cart  lift 
threshold  and  the  existing  station  980 
floor  beam. 

The  FAA  acknowledges  that  the 
modification  described  in  Boeing 
Service  Bulletin  747-25-3108  provides 
adequate  instructions  for  the  installation 
of  faying  surface  sealant  between  the 


cart  lift  threshold  and  the  existing 
station  980  floor  beam.  However,  the 
four  airplanes  listed  in  the  eSactivity 
listing  of  that  service  bulletin  range 
between  line  positions  891  and  927.  The 
FAA  points  out  that  the  applicability  for 
this  AD  expressly  states  "for  Model 
747-300  and  -400  series  airplanes 
having  line  numbers  up  to  and 
including  843."  Therefore,  no  change  to 
the  final  rule  is  necessary. 

Clarification  of  die  Reinstallatioii 
Requirements  of  the  AD 

In  paragraph  (a)  of  this  AD.  to  clarify 
the  FAA's  intent  that,  after  the  one-time 
detailed  visual  inspection  and  any 
necessary  repair,  the  cart  lift  threshold 
should  be  reinstalled  in  accordance 
with  the  alert  service  bulletin,  the  FAA 
has  added  the  words  "then  reinstall." 
To  further  clarify  this  intent,  in 
paragraph  (c)(1)  of  this  AD,  the  FAA  has 
added  the  words  "and  reinstall;  in 
accordance  with  the  alert  service 
bulletin." 

ConcluMon 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Costlmpact 

There  are  approximately  195  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldMdde  fleet  The  FAA 
estimates  that  28  airplanes  of  U.S. 
registry  will  be  afiiacted  by  this  AD.  that 
it  will  take  approximately  19  worii: 
hotirs  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
fabor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$31,920,  or  $1,140  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  asstunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  ff  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regufations  adopted  herein  vrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and     . 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  disctissed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criterfa  of  the  Regufatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imdw 
the  caption  j 


Lat  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Avfation 
Administration  amends  part  39  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  followrs: 

ABOority:  49  U.S.C  106(g),  40113, 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-0e-13    a««*'7f'  Amendment  39-10009. 
Docket  96-^4M-52-AO. 

Applicability:  Model  747-300  and  -«00 
series  airplanes  having  line  numbers  up  to 
and  including  843,  and  Model  747  series 
airplanes  modified  to  a  stretched  upper  deck 
configuration;  on  which  an  upper  deck  cart 
lilt  has  been  installed  at  station  980; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
idmtified  in  the  preceding  applicatnli^ 
provision,  regardless  of  wbedier  it  has  been 
otherwise  modified,  alteted,  or  repaired  in 
the  area  8iib)ect  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  |fift«niMiir» 
of  the  rBquirements  of  this  AO  is  aSsctad,  the 
ownar/opentor  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  raquast  should  indiide  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  imsafs  condition  addressed  liy 
this  AO;  and,  if  the  unsafe  condition  hat  not 
been  eUminatad,  the  laquest  should  include 
specific  {Hopoaad  actions  to  address  it 


OAH^A. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  and 
consequent  btigue  cracking  of  the  upper 
deck  floor  beam  at  station  980,  which  could 
cause  the  floor  beam  to  break  and, 
consequently,  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  a  one-time  detailed  visual 
inspection  to  detect  corrosion  and/or  btigue 
cracking  of  the  upper  deck  floor  beam  at 
station  980  with  the  cait  lift  threshold 
removed,  then  reinstall;  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2400, 
dated  December  21. 1995,  at  the  time 
specified  in  paragraph  (aHl),  (a)(2),  or  (aX3) 
of  this  AD,  as  applicable. 

Note  2:  Boeing  Alert  Service  Bulletin  747- 
53A2400,  dated  December  21. 1995,  specifies 
that  the  inspection  described  in  the  alisrt 
service  bulletin  need  not  be  accomplished  on 
airplanes  on  which  the  actions  described  in 
Boeing  Service  Bulletin  747-53-2327  have 
been  accomplished.  However,  this  AD 
requires  that,  for  airplanes  on  which  the 
actions  described  in  Boeing  Service  Bulletin 
747-53-2327  have  been  accomplished,  the 
initial  inspection  required  by  this  AD  (in 
accordance  writh  Boeing  Alert  Service 
Bulletin  747-53A2400)  may  be  accomplished 
within  6  years  after  the  accomplishment  of 
those  actions  specified  in  Boeing  Service 
Bulletin  747-53-2327.  Where  there  are 
diflisrences  between  this  AD  and  the  alert 
service  bulletin,  the  requirements  of  the  AD 
pievaiL 

(1)  For  airplanas  that,  as  of  the  effective 
date  of  this  AD.  have  accumulated  less  than 
6  yean  since  date  of  delivery  of  the  airplane, 
or  since  installation  of  a  stretched  upper  deck 
(SUD),  or  since  the  accomplishment  of 
Boeing  Service  Bulletin  747-53-2327: 
Accomplish  the  inspection  at  the  later  of  the 
times  specified  in  paragraphs  (a)(l)(i)  and 
(aXlNiDofthisAD. 

(i)  Within  6  years  since  date  of  delivery  of 
the  airplane,  or  since  installation  of  a  SUD, 
or  urithin  6  years  since  the  accomplishment 
of  Boeing  Service  BuUetin  747-53-2327; 
whichever  occurs  later.  Or 

(ii)  Within  1,500  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  6  or  more 
years,  but  less  than  10  years,  since  date  of 
delivery  of  the  airplane  or  since  installation 
of  a  SUD:  Accomplish  the  inspection  within 
1,500  flight  cycles  or  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first 

(3)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  since  the  time  of  installation  of 
the  SUD:  Except  as  provided  by  paragraph  (c) 
of  this  AD.  accomplish  the  inspection  mthin 
9  months  or  within  750  flight  cycles  after  the 
•Ssctive  date  of  this  AD.  whichever  occurs 
first 

(b)  If  any  coirocion  or  cracking  is  detected 
during  the  inspection  required  ^  paragraph 
(a)  of  this  AD:  Prior  to  further  flight,  repair 
the  corrosion  and/or  cracking,  anid  apply 
sealant  between  the  threahold  and  the  upper 


deck  floor  beam  at  station  980,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2400,  dated  December  21.  1995. 

(c)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  10  or  more  years  of  service  since 
the  installation  of  a  SUD:  In  lieu  of 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AO,  within  9  months  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  to  detect  corrosion 
of  the  upper  deck  floor  beam  at  stetion  980 
with  the  cart  lift  threshold  installed,  in 
accordance  «vith  Boeing  Alert  Service 
Bulletin  747-53A2400,  dated  December  21, 
1995. 

(1)  If  no  corrosion  or  cracking  is  detected: 
Within  18  months  or  1,500  flight  cycles  after 
the  efiiactive  date  of  this  AD,  whichever 
occurs  first,  remove  the  cart  lift  threshold, 
perform  a  vistial  inspection  to  detect  any 
corrosion  or  cracking  of  the  upper  deck  floor 
beam  at  station  980.  and  reinstall:  in 
accordance  with  the  alert  service  bulletin.  If 
any  corrosion  or  cracking  is  detected,  prior 
to  fiirthn  flight,  repair  this  ovroeion  and/or 
cracking,  and  apply  sealant  between  the 
threshold  and  the  upper  deck  floor  beam  at 
station  980:  in  acconunce  with  the  alert 
service  bulletin. 

(2)  If  any  corrosion  or  cracking  is  detected: 
Prior  to  further  flight,  remove  the  cart  lift 
threshold  and  perform  a  detailed  visual 
inspection  to  detect  any  corrosion  or  cracking 
of  the  upper  deck  floor  beam  at  stetion  980; 
repair  any  corrosion  and/or  cracking 
detected:  and  apply  sealant  between  the 
threahold  and  the  upper  deck  floor  beam  at 
stetion  980:  in  accordance  with  the  alert 
servi(»  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepUble  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Offlce  (ACQ).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permite  may  Iw  issued  in 
aocordaooe  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremonte  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2400.  dated  December  21. 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obteinad  from  Boeing 
Commercial  AirpluM  Group.  P.O.  Box  3707, 
Seattle,  Waahii^on  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Diiectorate.  1601  Land  Avenue,  SW.,  Renton. 
Washin^on:  or  at  the  Office  of  the  Fedaral 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC 

(g)  This  amsndment  becomes  affective  on 
June  6, 1907. 


Issued  in  Ronton,  Washington,  on  April  24, 
1997. 

Neil  D.  Schalekamp. 
Acting  Manager,  Transport  Airplane 
DiiedoTate,  Aircraft  Certification  Service. 
(FR  Doc  97-11199  Filed  5-1-97;  8:45  ami 
aujNQ  cooe  4aia-i3-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alr«pM«  Dodwt  Na  96-AWP-28] 

Amendment  of  Class  D  Airspace; 
Victorvllle,  CA;  Corrsctlon 

AGBICY:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Final  rule;  correction. 

summary:  Tliis  action  corrects  an  error 
in  the  geographic  coordinates  of  a  Final 
Rule  that  was  published  in  the  Federal 
Register  on  February  25. 1997  (62  FR 
8368).  Airspace  Docket  No.  9S-AWP- 
26.  The  Fiiul  Rule  established  Class  D 
airspace  at  Victorville,  CA. 
EFFECTIVE  DATE:  0901  UTC  May  22. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division.  Westem-I^acific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (310)  725-6556. 

SUPPI^iENTARY  SVORMATION: 

History 

Federal  Register  Document  97-4576. 
Airspace  Docliet  No.  95-AWP-26. 
published  on  February  25, 1997  (62  FR 
8368),  established  Glus  D  airspace  area 
at  Victorville,  CA.  An  error  was 
discovered  in  the  geographic 
coordinates  for  the  Victorville,  CA, 
Class  D  airspace  area.  This  action 
corrects  that  error. 

Correction  to  Final  Rnle 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Class  D 
airspace  area  at  Victorville,  CA,  as 
published  in  the  Federal  Register  on 
February  25, 1997  (62  FR  8368), 
(Federal  SagislBr  Document  97-4576; 
page  8368,  column  3),  are  corrected  as 
follows: 

71.1    [ComcMI 

On  page  8368,  in  the  third  column, 
the  airspace  description  fat  Victorville, 
Southern  California  Intonational 


Airport,  CA  is  corrected  to  read  as 
follows: 


AWP  CA  D  Victorville.  CA  (Convctod) 

Victorville,  Southern  Califiomia  International 
Airport.  CA 
(Ut  34*35'4<r  N,  long.  117«22'56"  W) 
That  airspace  extending  upward  the 
surface  to  5,400  feet  MSL  within  a  6-mile 
radius  of  the  Victorville,  Southern  Caiifiamia 
International  Airport,  CA.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  efiiactive  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  liOa  Angeles,  Califiinua,  on  April 
17, 1997. 

SdbraW.Konlia, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 

(FR  Doc  97-11486  Filed  S-1-97;  8:45  am] 
I  coot  4tt«-i3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

(Docket  Na  28807;  Amdt  No.  17»4 

Rm  212»-AA69 

Standard  Instrument  Approadi 
Procedures;  lAscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  F'rocedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regtilatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  ccanmissioning  of 
new  navigational  &ciUties.  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  effident 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instnunent  flight  ndes  at  the  affected 
airports. 

DATES:  An  efiiactive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Raster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  refisrence  in  the 
amendment  is  as  follows: 


For  Examination — 1.  FAA  Rides 
Docket.  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200);  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afi'ected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Paid  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regtdations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatcwy  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  5S2(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulatioiis 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  refarence  are  available  for 
examination  or  ptirchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Hius.  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedtire 


identification  and  the  amendment 
number. 

The  Rule 

This  amendmmt  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previotisly  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  malrtng  them 
efiiactive  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubhc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Hie  FAA  has  determined  that  this 
regulaticm  oidy  involves  an  established 
body  of  technical  r^ulations  for  v^ch 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  r^ulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
RegulatcHy  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  ofSidtiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC  on  April  18. 
1997. 

David  K.  Hairiaglni, 

Dinctor,  Flight  Standards  Service. 

Adcqition  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulatitms  (14  CFR 
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part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  efiisctive  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  MSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

ABtfaoritr-  49  use  106(g).  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

f  §7.23, 97JeS,  97.27, 97.29. 9741. 97.33. 
97  J6    [AnwfKtod] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

.  .  .  Effective  May  22.  i997 .  .  . 

Anchorage.  AK.  Anchorage  Intl.  ILS/DME 

RWY  14.  Orig.  CANCELLED 
Anchorage,  AK.  Anchorage  Intl.  ILS  RWY  14. 

Orig 
Atwater.  CA.  Castle.  VOR/DME  RWY  13.  Orig 
Atwater.  CA.  CasUe.  VOR/DME  RWY  31.  Orig 
Atwater.  CA.  Castle.  ILS/DME  RWY  31.  Orig 
Clearwater.  FL.  Clearwater  Air  Paric.  GPS 

RWY  16.  Orig 
Rockland.  ME,  Knox  County  Regional.  LOC 

RWY  13.  Orig 
Bremerton,  WA,  Bremerton  National,  NDB 

RWY  1,  Orig 
Bremerton.  WA.  Bremerton  National.  NDB 

OR  GPS  RWY  1 ,  CANCELLED 
Shelton.  WA.  Sandeiion  Field,  NDB  OR 

GPS-A.  Amdt  1 

.  .  .  Effective  June  19, 1997 .  .  . 

Pittsfield.  MA.  Pittsfield  Muni.  LOC  RWY  26. 

Amdt  5 
Pittsfield.  MA.  PitUfield  Muni.  NDB  RWY  26. 

Amdt  4 
Lynchburg.  VA.  Lynchburg  Regional/Preston 

Glenn  Field.  ILS  Rwy  3.  Amdt  15 
Parkenbuig,  WV.  Wood  County  Airport— Gill 

Robb  WiUon  Field.  ILS  RWY  3.  Amdt  11 

.  .  .Effective July  17, 1997 .  .  . 

Burlington.  CO.  Kit  Carson  County.  GPS 

RWY  15.  Orig 
Melbourne,  FL,  Melbourne  International, 

GPS  RWY  9L.  Orig 
Melbourne.  FL.  Melbourne  International. 

GPS  RWY  27R.  Orig 
Tampa.  FL.  Tampa  Intl.  GPS  RWY  9.  Orig 
Tampa.  FL,  Tampa  Intl,  GPS  RWY  27.  Orig 
Lawrenceville,  GA.  Gwrinnett  County-Briacoe 

Field.  GPS-A,  Orig 
Newnan.  GA.  Newman  Coweta  County.  GPS 

RWY  14.  Orig 
Newnan.  GA.  Newnan  Coweta  County.  GPS 

RWY  32.  Orig 
Huntington.  IN.  Huntington  Muni.  GPS  RWY 

9.  Orig 
Huntington.  IN.  Himtington  Muni,  (3>S  RWY 

27,CMg 


Monticello.  KY.  Wayne  County.  GPS  RWY  3. 

Orig 
Monticello.  KY.  Wayne  County.  GPS  RWY 

21.  Orig 
Mount  Sterling.  KY.  Mount  Sterling- 
Montgomery  County,  GPS  RWY  21,  Orig 
Mason.  MI.  Mason  Jewett  Field.  GPS  RWY 

27,  Orig 
Cleveland.  MS.  Qeveland  Muni.  GPS  RWY 

35,  Orig 
Fremont.  NE.  Fremont  Muni.  GPS  RWY  13. 

Orig 
Wahoo.  NE.  Wahoo  Muni.  GPS  RWY  20.  Orig 
Keene.  NH.  Dillant-Hopkins.  ILS  RWY  2. 

Amdt  2 
Hillsboro.  ND.  Hillaboro  Muni.  GPS  RWY  16. 

Orig 
Hillsboro.  ND,  Hillaboro  Muni.  GPS  RWY  34. 

Orig 
BaUvia.  OH.  Qermont  County.  GPS  RWY  4. 

Orig 
Caldwell.  OH.  Noble  County.  GPS  RWY  23. 

Orig 
Wapakoneta,  OH.  Nail  Armstrong,  GPS  RWY 

8.  Orig 
Johnstown,  PA.  Johnstown-Cambria  County. 

ILS  RWY  33,  Amdt  4 
Highgate.  VT.  Franklin  Cuonty  SUte.  GPS 

RWYl.Qrig 
Spokane.  WA.  FelU  Field.  ILS/DME  RWY 

2lR.arig 
East  Troy.  WI,  East  Troy  Muni.  GPS  RWY  8. 

Orig 
East  Troy.  WI.  East  Troy  Muni.  GPS  RWY  26. 

Orig 
Medfoid.  WI.  Taylor  County.  GPS  RWY  27. 

Orig 
New  Lisbon.  WI.  Mauston-New  Lisbon 

Union.  GPS  RWY  32,  Orig 

Note:  The  FAA  published  the  following 
proosduie  in  Docket  No.  28863.  Amdt.  No. 
1789  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62.  No.  68)  Page  17067 
dated  Wednesday.  April  9, 1997  under 
section  97.23  eCCDCtive  April  24,  1997  which 
is  hereby  amended  to  change  the  effective 
date  to  May  22, 1997. 

Preaqae  Isle,  ME,  Noithern  Maine  Regiaaal 
Aipt  at  Preaqne  Isle,  VOR  or  GPS  Kwy  It, 
AmdtS 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28863,  Amdt.  No. 
1789  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  68)  Page  17067 
dated  Wednesday.  April  9, 1997  under 
section  97.29  and  97.33  effective  April  24, 
1997  which  are  hereby  amended  to  read  as 
follows: 

Newark.  NJ.  Newark  latl,  ILS  RWY  22K, 
Orig 

Note:  The  FAA  published  the  following 
prooadure  in  Docket  No.  28882,  Amdt.  No. 
1792  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  69)  Page  17540 
dated  Thursday.  April  10. 1997  under  section 
97.29  effective  May  22. 1997  which  is  hereby 
rescinded: 

Montgomary,  NY,  Orai«e  Gouty,  ILS  RWY 
3,  Orig 

Note:  The  FAA  published  the  following 
proc»dure  in  Docket  No.  28882.  Amdt  No. 
1792  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62.  No.  69)  Page  17540 
dated  Thursday.  April  10. 1997  under  section 
97.23  effective  May  22. 1997  which  is  heieby 
mmamAaA  to  lead  as  foUows: 


Fort  Lerenworth,  KS,  Sherman  AAF,  VOR 
OR  GPS-A,  Amdt  3 

(FR  Doc.  97-11216  FUed  5-1-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1. 15, 16  and  17 

Recordksaping;  Reports  t>y  Ftittiras 
Commission  Merchants,  Clearing 
Members,  Foreign  Brokers,  and  Large 
Traders 

AOBWY:  Commodity  Futures  Trading 
Commission. 

ACnON:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amending  its  regulations  to  require  that 
futures  commission  merchants,  clearing 
members  and  foreign  brokers  (firms)  file 
options  large  trader  reports  with  the 
Ciommission  on  a  daily  basis.  The 
amendments  specify  a  joint  options  and 
futiuBs  reporting  level,  a  new  record 
format  for  reporting  information  in 
machine-readable  form,  an  earlier  time 
for  submission  of  the  data,  and  a 
requirement  that  corrections  to 
previously  transmitted  data  be  provided 
in  machine-readable  form.  The  rule 
amendments  more  closely  align  the 
Commission's  reporting  rules  with  those 
of  the  exchange  and  may  allow  some 
exchanges  to  obtain  data  from  the 
Commission  rather  than  from  reporting 
firms.  The  proposed  amendments 
deleting  from  requirement  that 
exchanges  file  weekly  options  large 
trader  reports  will  be  made  effective 
after  all  firms  are  providing  the  required 
reports  daily. 

The  collection  of  daily  options  large 
trader  data  cannot  begin  imtil  the 
Commission  has  reengineered  its  data 
collection  system.  Since  the 
Commission  anticipates  completion  of 
the  necessary  changes  by  September 
1997,  it  is  setting  the  effective  date  for 
the  amendments  as  October  1, 1997.  The 
Commission  believes  that,  by  publishing 
final  rules  at  this  time,  firms  will  have 
ample  lead  time  to  make  changes  to 
their  internal  procedures  and  computer 
software  so  that  joint  testing  of 
Commission  and  firms  software  may 
begin  on  or  shortly  after  October  1, 
1997.  Since  this  testing  may  take  a 
period  of  time  to  complete,  the 
Commission  will  take  no  enforcement 
actfon  during  the  testing  period  against 


reporting  firms  if  they  are  not  in 
compliance  with  the  new  requirements 
provided  that  firms  are  making  a  good 
faith  e&>rt  to  comply  and  continue  in 
compliance  writh  ttie  reporting  rules  in 
effect  immediately  prior  to  the  adoption 
of  these  rules.  If  the  Commission  cannot 
meet  its  schedule  for  software 
development,  it  may  at  a  later  date  delay 
implementation  of  these  rules. 
EFFECTIVE  DATE:  October  1, 1997. 
FOR  FURTHER  aVORMATKM  CONTACTS 
Lamont  L.  Reese,  Conunodity  Futures 
Trading  Commission.  Division  of 
Economic  Analysis,  Three  Lafayette 
Centre.  1155  21st  Street,  NW.. 
Washington.  DC  20581,  telephone  (202) 
418-5310  or  B-mail  lreeseAcftc.gov. 

AAT  mformahon: 


The  Commission  employs  a 
comprehensive  mnket  surveillance 
system  ifirfuch  includes  an  eaudusiva 
data-gathering  system  rdying  heavily  m 
computar  suppoit.  Regulatkms 
concerning  this  system  require  reports 
from  three  primary  sources:  contmct 
markets  under  Part  16  of  the  legolatfons; 
future  conuniaskm  mecdiants  (FCMs). 
clearing  members,  and  ftin»jgM  fanunn 
(firms)  under  parts  17  and  21  (rftiie 
ragulatitms;  and  individuel  tzeden 
under  Parts  18  and  19  of  the  regulations. 
See  17  CFR  Parts  16  throu^  21  (1996). 

Part  17  of  the  Commissian's 
regulatiaos  requires  that  firms  submit  a 
daily  report  to  the  Commission  writh 
respect  to  futures  positions  in  all  special 
accounts  on  their  books.*  The 
regulations  also  specify  the  format  for 
data  that  is  reported  on  machine- 
readable  media  and  the  type  of  data 
processing  media  that  is  compatible 
with  Commission  computer  systems.' 
Additionally,  firms  must  file  a  CFTC 
form  102  showing  the  identifying 
information  specified  under  Section 
17.01  of  the  regulations  for  each  special 
account.  17  CFR  17.01  (1996).  With 
respect  to  exchange-traded  options,  the 
Commission  receives  large  trader  data 
only  on  a  weekly  besis.  Fart  16  of  the 
regulaticms  requires  that  contract 
maricets  provide  the  long  and  short  put 


>  ^Mdal  accomit  maans  «iy  eonunodity  Muth 
or  optkMis  aoocmnl  in  wfaidi  tlMM  is  a  lapoilabia 
poaition.  17  CFR  15.00  (1906).  Fbms  nfMit  ftitun* 
infonnation  to  tba  rnminissififi  and  ftituns  and 
option*  infonnation  to  Iba  wiihiiigai  A  lapottabla 
poaitioo  in  any  opao  position  bald  or  coirtiiBllad  by 
a  Uadar  at  tha  doM  of  buainaa*  in  any  aem  bitiuaa 
contiact  of  a  oonunodity  tiadad  on  any  ona  contract 
marioal  that  is  aqual  to  or  in  axoas*  of  tba  qiiantitia* 
fixad  l>y  tba  Conimiasiaa  in  S  15.03  of  tba 
lagulations.  17  CFR  15.03  (1906). 

>  Sae  nil*  1 7  J)0(8)  for  a  dMoiption  of  tba  aia 
charactMiatics  and  nila  15.00(1)  for  a  «laflnitinn  of 
cnrnpartbU  data  pcnrawiin  madia.  17  CFR  15.00(1) 
and  17.00(g)  (1996). 


or  caU  positions  for  each  o^rtions  trader 
controlling  a  reportable  position  as  of 
the  close  of  bu^ness  on  Tuesday.^ 

Due  to  the  importance  Of  knowing 
both  a  trader's  open  futures  and  options 
positions  for  geniatal  and  financial 
surveillance,  the  Commission  proposed 
rule  changes  that  %vould  require  firms  to 
report  large  trader  futures  and  opticms 
positions  to  the  Commission  on  a  daify 
iMsis.  61  FR  37409  (July  18. 1996).  The 
propoaed  amendments  included 
redefining  reporting  levels,  establishing 
joint  reporting  ctf  futures  and  options, 
dianging  the  current  ftxmat  for 
reporting  data  on  mechine-reedaUe 
madia,  and  revising  the  time  by  which 
data  mtist  be  cupplied  by  reporting 
fiima.  Amimbaroftfaeaeniie 
amandments  ware  intended  more 
doariy  to  aUgn  the  Commission's  and 
die  wwhangas'  reporting  rules,  allowing 
the  potential  for  me  Commiaaion  to  act 
as  a  cmtral  coHecBsn  point  for  large 
trader  data  and  diMrflmte  such  dite  to 
fh*  aocdienaaa.*  Tlie  Commission  also 
raquastad  oomraent  on  matters 
mgaidhigwlw  tionif  tiaiiimlision  nf 
d^a.  computerizing  its  account 
identlficaticm  form,  and  related  rule 
unandments  coDoeming  exchange 
reporting  trfddta  factors  and  settlement 
prices. 

fai  additimi  to  the  above,  die 
rirmmiffiffn  joopoaed  amendments  to 
Parts  18  and  19  of  the  rmilations 
concerning  reports  filed  by  large  traders 
which  were  "»'»'*«*^  to  options  large 
trader  rnmrting.  T^  amendments 
proposed  to  Put  If  lequired  that  traders 
who  have  reportaUe  fiitnres  m  options 
poaitions  file  a  CFTC  form  40, 
"Statemmt  of  Repenting  Trader,"  cmly 
in  response  to  a  special  calL'  The 
amendments  propoaed  to  Part  19 
required  that  tracwrs  file  cash  position 
reports  besed  on  a  trader's  net  futures 
anid  option  positions.  Cunently, 
reporting  levels  for  the  cash  positicm 
reports  are  based  only  (m  a  trader's 
futures  positions.  The  Commission  has 


adopted  these  amendments  ki  a  s^Mtato 
rulemaking.' 

n.  Diacnaaion  rfCoaamenis  and  Final 


*  Sa*  17  CFR  16.02  (190S).  A  raportsUa  (^iliana 
poaitiaa  is  dsAnad  aa  aay  opan  contiwJ  poaitkw  on 
any  ona  contiact  marital  in  tba  put  optiana  or 
lapaialaly  in  tba  cril  opticM  o/a  spadflad  option 
exfintkm  dala  wWch  —aads  SO  casHiaets,  17  CFK 
lSJMKb)(2)(1906). 

« Aa  axpWnad  in  iba  FMsni  la^alsrralaaao. 


I  cuiiattlly  lapoit  fciluias  and  optfaais 
tta  axcbaofas  and  fahiias  data  to  wm 
IMi^  tba  Camauaaian  as  a  siaiia  coUactioa  point 
Cor  lana  tiadar  data  was  sogBBStad  by  nporting 
finBS  duou^  opwaUona  ocnmittaa*  oftba  Pttbiias 
lndnstiyAaaodalion(FIA)asamianitofadi>ca 
laportinf  bordaas  in  Aa  indiMby.  SI  FR  37410 
(July.  18, 1008). 

•  IJndar  Part  18  of  tba  tagulalkms,  tzadMwbo 
baoama  laportabla  in  liiturss  must  fila  a  CFTC  fann 
40.  "Statament  of  Rapocting  Tradv."  within  tan 
bininsas  days  fciUowingttta  day  tbat  tba  tmdw 
obtains  a  laportabla  poattioa.  Additional  fiUngi  aia 
made  annually  aa  sparillad  in  rula  18.04(d). 


The  Commission  received  ei^ 
comment  letters  concerning  its  notice  of 
prc^Maed  rulemaking  relating  to  daily 
option  large  trader  reports.  Commenting 
were  the  FIA,  five  exchangaa,  an  PCM, 
and  a  service  bureau  that  provides  beck- 
(rfBoe  support  to  reporting  firms.  In 
addition.  Commission  staff  met  with 
exchange  lepiesentatives  and  attended  s 
meeting  of  the  FIA's  operatiops 
committee  to  answer  questioos  about 
the  rule  amendment 

A.  Genera/  Conndetation*. 

Commentors  agreed  diet  the- 
Commission  needs  daify  fntuiea  and 
options  large  trader  poeitians  far 
effsctive  inarket  sarvaillanoe  and  diet 
sndi  data  diould  be  reported  by  firms 
direcdy  to  the  Commission  radbartfaan 
die  Cnmmisaioo's  obtaining  die  data 
from  die  ■ntrKnnpaa  In  view  of  d^,  the 
Commiaaiaa  haa  datennined  to  obtain 
futures  and  cqitiims  position  data 
directfy  from  the  firms.  The 
Commission  also  propoaed  amendments 
to  Part  16  of  its  regulations  diet  delete 
die  lequiremrat  that  exdiangas  provide 
sudi  data.  As  exi^ained  more  fnlfy 
bdow,  the  Cooimission  will  edopt  as 
fln^  die  amandments  to  Part  16  after  it 
begins  receiviiig  option  large  trader  date 
from  the  firms. 

Commentors  also  supported  edoption 
of  uniform  reportiiig  rules  by  the 
exchanges  and  the  Commissicm. 
GeneraUy.  diey  believed  diet  such 
actions  would  reduce  reporting  burdens 
for  most  firms  by  eliminating  me 
i»»aiiit»MWH»  coste  Cor  the  many  systems 
that  are  cunentfy  in  piece.  In 
commenting  on  this,  the  FIA  i^rined 
th^  "although  coat  savings  to  FIA 
member  firms  are  difficult  to  quantify 
with  any  precision.  FIA  has  no  doubt 
that  sudi  savings  are  real  and.  over 
time,  will  be  significant" 

Hiere  ware,  however,  significant 
concerns  about  the  Commission's  acting 
as  a  central  depository  for  large  tredo' 
date  md  distruMfting  sudi  date  to  the 
exchanges.  These  concerns  centered 
around  time  frames  for  receipt  of  the 
data,  control  over  die  process  of 
receiving  such  data,  and  accountahilify 
of  reporting  firms  to  the  Commission 
and  the  exchanges.  Commentors 
questioned  i^dirther  the  Cnmmisaion 
could  supply  date  in  accordance  with 
current  wrrhangB  requiremente  or  on 
government  lu>lida]rs  when  the 


•5te  82  FR  8112  FabnM^r  11. 1987. 
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exchanges  are  open.  Additionally,  they 
were  concerned  whether  there  would  be 
sufficient  backup  procedures  to  ensure 
that  data  could  be  supplied  to  the 
exchanges  in  the  event  of  computer 
problons  or  conuniuiication  £ailiues  at 
the  firms  or  the  Commission.  One 
commentor  noted  that  cost  savings 
envisioned  by  this  proposal  may  not 
materialize  if  the  exchanges  must 
pniiiptain  backup  procedures  with  their 
clearing  members. 

Although  Commission  staff  will 
address  many  of  these  issues  in  the 
course  of  developing  the  Commission's 
surveillance  system,  the  issues  may  not 
be  resolved  to  the  satisfaction  of  every 
exchange.  Nevertheless,  reporting 
burdens  on  the  industry  can  be  reduced, 
as  commentors  suggested,  if  the 
Commission  and  the  exchanges  adopt 
imiform  formats  for  transmitting  and 
unifcmn  rules  for  reporting  large  trader 
data.  In  this  respect,  the  proposed  rules 
for  determining  reportability  and  for 
reporting  appear  to  be  consistent  with  or 
aatisfaxXory  for  use  in  exchange 
reporting  systems.'  Similarly,  the 
reporting  format  proposed  by  the 
Commission,  with  the  exception  of 
minor  technical  amendments  disctissed 
below,  appears  suitable  for  all  exchange 
reporting  systems,  and  a  number  of 
exchanges  have  stated  they  plan  to 
adc^t  it.  The  Commission  believes  that 
significant  cost  savings  and  efficiencies 
can  be  achieved  by  reporting  firms  if  all 
exchanges  adopt  a  common  format  for 
reviewing  large  trader  position  data. 
Accordingly,  the  Commission 
encourages  all  exchanges  to  adopt  the 
fbnnat  specified  in  these  regulations 
even  if  they  ultimately  choose  not  to 
receive  their  large  trader  position  data 
from  the  Commission," 

B.  Proposed  Fonnats  and  Reporting 

Three  persons  commented  on  the 
Commission's  proposed  amendments  to 
its  fbnnat  for  reporting  data  on  machine- 
readable  media.  One  of  the  commentors 
requested  that  the  Commission  add  a 


'TImm  rala*  include  propowd  amendiDeiiti  to 
PHt  IS  that  dafiiM  •  mportabla  poaitioo  and 
propowd  imnndmaBts  to  Part  17  that  raquira 
raporting  of  all  futures  and  options  positions  if  a 
tradw  \m  laitas  reportable.  The  Commission  did  not 
pcopoaa  mle  amendments  that  would  adjust  its 
l»pc«tUn  lewis  to  those  sat  by  the  sntrhangas. 
Rapottiiig  finns  can  obtain  uniformity  in  this 

1 1^  submitting  data  at  the  lower  of  either  the 
'  or  the  Commission's  reporting  level. 
Ahbough  the  Commission  will  retain  only  the  data 
it  raquins  for  its  purposes,  it  will  have  tfa« 
apafaility  to  transmit  to  an  e»rhange  all  data 
partaining  to  that  exchange  that  the  Commission 


*OllMr  avanues  to  reduce  reporting  burdens  will 
be  invaadaMad  as  well.  One  commentor  suggested. 
lor  eaoapla.  that  firms  may  reduce  costs  if  they  can 
use  soltWan  abaady  developed  sequentially  to 
ttanamit  the  same  data  to  difiatent  locationa. 


one-character  field  to  designate  whether 
a  record  submitted  by  a  reporting  firm 
either  changed  or  deleted  a  previously- 
transmitted  record  or  represented  a  new 
record.  The  Commission  has  changed  its 
proposed  format  in  accordance  with  this 
request."  Another  commentor  requested 
that  the  Commission  retain  its  five-digit 
designation  for  reporting  firms  and  its 
six-digit  designation  for  contract 
markets.  The  Conunission  proposed  that 
firms  and  contract  markets  be  identified 
by  using  exchange-assigned  designators. 
Tliis  commentor  believed  that  such  a 
change  may  minimize  progranuning 
costs  since  all  firms  have  programmed 
Commission  codes  into  their  existing 
systems.  This  argiunent  is  not 
persuasive.  Reporting  firms  must  also 
program  exchange  codes  in  their 
systems,  not  only  for  reporting  to  the 
exchanges,  but  also  for  clearing 
transactions.  Using  Commission- 
generated  codes  would  require  that  all 
exchanges  and  all  firms  keep  and 
periodically  update  tables  for 
Commission  codes  as  well  as  those 
assigned  by  the- exchanges.it  appears 
that  the  reporting  bmden  on  the 
industry  is  reduosd  if  only  exchange 
codes  are  used.  In  addition  to  the  above, 
the  Commission's  Office  of  Information 
Resoiut»s  Management  has  determined 
there  is  no  need  for  the  Type  I  record 
described  in  proposed  regulation 
17.00(g)(2)(i).  The  Commission  is 
therefore  amending  its  proposal  to 
exclude  the  requirement  to  submit  this 
record.  No  suggestions  were  made  for 
changes  to  the  Commission's  proposed 
amendments  to  rule  15.00  that  define  a 
reportable  position  or  to  the  proposed 
amendments  to  rule  17.00(a]  that  define 
the  information  that  must  be  reported. 
The  Commission  therefore  is  adopting 
the  amendments  to  rules  15.00  and 
17.00(a)  as  proposed  and  the 
amendments  to  rule  17.00(g)  as 
discussed  above. 

C.  Transmission  of  Data 

The  Commission  requested  comment 
on  the  potential  burden  to  small  firms 
if  all  large  trader  data  were  required  to 
be  reported  on  machine-readable  media. 
As  explained  in  its  notice  of  proposed 
rulemaking,  a  significant  niunber  of 
firms  file  paper  reports.  Although  the 
amount  of  data  filed  in  this  form 
currently  is  small,  this  may  increase 
appreciably  when  the  Commission 
collects  option  large  trader  data.  Two 
persons  commented  on  this  aspect  of 
the  Commission's  proposed  rulemaking. 
Both  expressed  the  opinion  that  no 
exceptions  to  electronic  reporting  be 


allowed  since  key  entry  of  paper  reports 
impedes  timely  access  to  large  trader 
positions. 

Currently,  regulation  17.00  requires 
all  firms  to  file  electronically  except  as 
otherwise  authorized  by  the 
Commissirai  or  its  designee.  Previously, 
exemptions  from  this  requirement  were 
liberally  granted  because  of  the 
relatively  high  cost  for  computer 
hardware  and  software  needed  to 
transmit  small  amounts  of  data. 
Recently,  lower  costs  have  made 
personal  computera  (PCs)  equipped 
with  fax/modems  more  commonplace 
for  business  applications.  In  this 
respect.  Commission  staff  are 
developing  a  PC  based  software 
application  that  will  facilitate  data  entry 
for  large  trader  positions.  Staff  will  be 
contacting  firms  that  currently  file 
manual  reports  to  determine  costs  a  firm 
may  inciu'  to  transmit  data  using  a  PC 
and  will  offer  the  data  entry  software 
free  ot  charge.  In  Ught  of  their  findings, 
determinations  will  be  made  on  a  case- 
by-case  basis  whether  to  require 
electrcmic  filing. 

The  Commission  also  sought 
commfflit  on  how  best  to  define 
acceptable  data  processing  media. 
Commission-compatible  data  processing 
media  is  currently  defined  in  rule 
15.00(1),  but  is  somewhat  oiitdated. 
Three  persons  provided  suggestions  on 
this  matter.  Two  of  the  commentore 
recommended  specific  but  differing 
forms  of  data  transmission.  The  FIA 
questioned  whether  it  was  practical  to 
define  this  term  by  regulation  since 
electronic  media  are  evolving  at  sudi  a 
rapid  pace.  The  Conunission  agrees  that 
flexibility  is  required  in  this  area. 
Currently,  authority  is  del^ated  to  the 
Executive  Director  to  approve  the  use  of 
data  processing  media  other  than  that 
specified  in  rule  15.00(1).  See  17  CFR 
16.07(b)  and  17.03(c)  (1996).  In  view  of 
the  above,  the  Commission  sees  no 
value  in  citing  specific  media  as 
acceptable.  The  Commission  is 
amending  rule  15.00(1)  to  delete  its  list 
of  specific  media  and  to  define 
Commission-compatible  data  processing 
media  to  mean  media  approved  by  the 
Commission  or  its  designee.  The 
Executive  Director  will  continue  to  have 
delegated  authority  to  define  acceptable 
media.^** 


•Use  of  this  field  U  daacribwl  more  fiilly  balow 
in  the  discussion  on  corracting  arron. 


"This  delegation  of  authority  is  being  set  forth 
in  raviaed  rule  15.00(1),  and  conforming 
amendments  are  being  made  to  rules  1.31,  ie.07(b) 
and  17.03(c).  With  the  exception  of  8  inch  magnetic 
discs,  the  Commission  will  continue  to  sccept  data 
on  madia  as  currently  defined  in  rule  15.00.  No  data 
cuzrantly  are  provided  on  8  inch  magnetic  discs. 
The  Commiaaion  wiU  support  submission  of  data 
on  diakattea  ganaratad  by  personal  computers  and 
on  cartain  tape  caitridgsa. 


D.  Correction  of  Errors 

The  Commission  did  not  address  the 
issue  of  error  correction  in  ifs  notice  of 
proposed  rulemaking.  Commission  rule 
17.(X>(h)  requires  that  errors  and 
omissions  he  filed  on  hard  cc^y  forms 
or  computffl-  printouts.  One  person  in 
commenting  requested  that  dial-up 
screens  and  procedures  be  made 
available  for  adjustments  to  previous 
transmissions,  noting  that  overlaying 
previously  reported  data  is  costly  and 
time  consuming.  This  commented  noted 
that  corrections  are  problematic  with 
respect  to  data  for  one  exchange  in 
particular  since  the  firm's  accoimting 
system  cannot  handle  the  exchange's 
timetable  for  processing  data  on  those 
weekends  that  options  expire. 

Generally,  the  Commission  receives 
fisw,  if  any,  iconectioDS  to  position  data 
resulting  firtnn  adjustments  fior  deliveries 
or  option  expirations  that  occur  over  a 
weekend  The  Commission  expetA*  that 
such  adjustmraits  will  be  reflected  in 
changes  to  traden'  positions  as  of  the 
close  of  business  on  the  next  business 
day.  Similarly,  the  Commission  expetits 
that  changes  to  open  interest  residting 
fitun  such  adjustments  will  be  reflected 
in  the  open  interest  published  for  the 
next  business  day.  Adjusting  positions 
otherwise  may  be  imique  to  a  particular 
exchange. 

As  noted  above,  the  rnminimrinn  is 

designating  a  field  in  its  reporting 
format  that  may  be  used  by  firms  to 
^Mcify  certain  records  th^  sulnnit  as 
changes  or  deletions  to  previously 
transmitted  records.  Rule  17.(X)(h)  must 
also  be  amended  if  corrections  are  to  be 
made  on  machine-readable  media.  In 
mder  to  limit  the  number  of  paper 
reports  filed  by  firms,  the  Commissi(m 
is  amending  rule  17.00(h)  to  require  that 
corrections  to  previously  filed  reports  be 
submitted  in  machine-readable  form 
using  the  format  specified  in  rule 
17.00(g)  unless  otherwise  authorized  by 
the  Commission  or  its  designee. ^^  The 
amended  rule  17.00(h)  requires  that, 
when  deleting  a  record,  firms  supply  all 
information  contained  on  the  previously 
submitted  record  wnth  a  "D"  in  the 
eightieth  coliunn.  When  changing  a 
record,  firms  must  supply  the 
information  that  changed  as  well  as  aU 
other  information  on  the  record  that  was 
previously  submitted  either  leaving  the 
eightieth  column  blank  or  inserting  a 
"C".  Commission  staff  will  consider  the 
need  for  additional  means  to  correct 


>*  As  with  the  information  provided  under  rule 
17.00(a),  the  Commission  is  delegating  authority  to 
the  Director  of  the  Division  of  Economic  Analysis 
to  determine  if  firms  will  be  allowed  to  report  data 
under  rule  17.00(h)  on  hard  copy  forms  or 
printouts.  Rule  17.03  is  being  amen  dad  to  afiact  this 
delegatioiL  ••  ,  :  .n^i 


errors  in  its  dealings  with  individual 
exchanges  <m  issues  related  to  providing 
them  with  large  trader  data. 

E.  Electronic  Thuuoussion  of  Account 
Identification  Information 

Commisaioo  rsgulations  require  that 
firms  identify  all  special  accounts  on  a 
CFTC  bum  102.  Under  current 
regulations,  initial  identifying 
information  must  be  provided  on  call  by 
the  Commission  whmi  the  account  is 
first  repeated,  and  a  completed  bam  102 
must  then  be  filed  within  three  business 
days.  See  61  FR  6310  (February  20, 
1996).  The  Commission  recognized  in 
its  notice  of  proposed  rulemaking  that 
supplying  this  information  %vas 
burdeouome  since  firms  must  submit 
this  fcnm  to  multiple  r^ulatws  £Dr  each 
special  account  they  report.  Tlie 
Commission  noted,  however,  that  two 
exchanges,  the  Qiicago  Board  of  Trade 
(CBT)  and  the  Chicago  Mercantile 
Exchange,  have  or  are  in  the  process  of 
providing  means  for  electronic 
transmissitm  of  this  infonnatian.  The 
Commission  requested  comment  on 
mther  of  the  exdianges'  approach  or 
other  viable  alternatives  that  might 
reduce  burdens  associated  with 
reptxting  this  inCramatian.  Two  persons, 
iniduding  the  CBT,  submitted  comments 
concetnuM  this  matter. 

The  CBT  recommended  that  the 
Conunission 's  proposed  record  fonnat 
be  altered  to  ixuslude  the  name,  address 
and  type  of  newly  reported  accounts. 
This  is  similar  to  the  CBTs  current 
system  for  account  identification 
wherein  reporting  firms  {Mvvide  partial 
accoimt  identification  information  on 
two  records  which  are  transmitted 
electrtmically.  The  CBT  offered  access 
to  its  personal  information  program  that 
insiues  the  receipt  of  appropriate  data 
suggesting  this  could  be  used  as  an 
interim  system  until  programs  for 
submissions  of  electronic  form  102s  are 
fully  operational.  Adoptitm  of  a  system 
similar  to  that  of  the  CST  would  save 
processing  costs  for  the  CommissitMi 
since  it  now  receives  similar  limited 
information  by  telephone  or  facsimile 
and  key-entera  the  data.  Commission 
staff  will  more  fully  investigate  the 
operation  of  the  CBT's  system.  The 
Commission,  however,  will  consider 
changes  to  its  regulations  for  obtaining 
accoimt  identification  information  only 
after  it  begins  collecting  daily  option 
large  trader  data. 

E.  Time  and  Place  for  Filing  Reports 

The  Commission  prc^xwed  amending 
rule  17.02  to  require  that  firms  file  large 
trader  position  reports  earlier  than  is 
cunendy  required.  In  proposing  this 
amendment,  the  Commission  noted  that 


exchanges  currenUy  impoee  an  eariier 
filing  time  than  the  Commission  and 
that  the  Commission's  market 
surveillance  program  would  benefit  if 
the  reports  woe  received  earUer.  To 
align  its  reporting  rules  mora  doady 
with  those  of  the  exchanges,  the 
Commissicui  proposed  that  all  large 
trader  reports  be  submitted  by  9:00  ajn. 
or  at  sudi  earlier  time  as  specified  by  an 
exchange  that  is  receiving  data  bxmx  the 
Commisaioii  for  contract  markets  on  that 
exchange.*' 

Several  exchanges  commented  about 
time  frames  for  filing  large  trader 
reports,  expresrang  cxncem  that,  if  the 
Commissian  acts  as  a  cmtral  depoeilory, 
they  continue  to  receive  large  tradw 
data  in  a  timely  Cashion.  In  meetings     ' 
with  Commissicm  staff,  members  of  the 
FIA  questioned  vdiether  it  was 
appropriate  to  make  it  a  vicrfation  of 
Commission  regulations  if  firms  did  not 
submit  retKHts  within  earlier  <<ti«rfHii*« 
set  by  eximanges. 

Many  issues  remain  if  the 
Commksion  is  to  distoibute  large  trader 
data  to  the  exchanges.  Whether  the 
Commission  can  supply  data  in  the  time 
frame  required  by  any  particular 
exchange  can  only  be  answered  after  the 
CommissioD  begins  testing  data 
transfers.  At  that  time  the  CtHtunission 
and  the  exchanges  can  jointly  determine 
prooedioes  that  may  be  necessary  to 
ensure  the  timelioMS  of  large  trader 
data.  In  view  of  this,  the  Commissitm  is 
amending  its  proposal  to  require  onfy 
that  data  be  supplied  to  the  Commission 
by  9:00  a.m.  Since  there  vrare  no 
objections  to  this  9:(X)  a.m.  filing  time, 
the  Commission  is  adopting  its  proposal 
as  amended.  This  rule  does  not  preclude 
exchanges'  requiring  their  members  to 
submit  large  trader  data  to  the 
Commission  earlier  so  they  may,  in 
turn,  receive  it  earlier  from  the 
Ck>mmission.  The  Commission 
anticipates  that  assuring  the  timeliness 
and  completeness  of  large  trader 
reporting  by  exchange  members  will  be 
a  shared  Commission/exchange 
responsibility  if  exchanges  determine  to 
receive  data  from  the  Commission. 

In  addition  to  specifying  die  time  that 
reports  must  be  filed.  Rule  17.02 
specifies  the  location  where  various 
electronic  media  can  be  routinely  filed. 
Currently,  nde  17.02  allows  data  to  be 
submitted  via  dial-up  transmission  only 
at  the  Chicago  Regional  Office,  data  to 
be  submitted  via  magnetic  tape  at  either 
the  New  York  or  Chicago  Region&l 
Office  and  data  to  be  submitted  by 
magnetic  diskette  at  the  Kansas  Qty, 


"Times  refer  to  eastern  times  for  markets  located 
in  thattinM  tone  and  central  time  for  all  other 
markets.  ■  ■'-  ■  ■  ■■  -i  ■       .  • 
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Chicago,  at  New  Yraic  Regional  Office. 
Hardware  to  support  these  functions 
must  be  purchased,  maintained  and 
operated  at  the  appropriate  locations.  In 
this  respect,  the  Commissicm  must 
purchase  new  tape  readers  as  part  of  its 
reengineering  project. 

At  the  current  time,  no  exchanges  or 
firms  routinely  submit  data  on  magnetic 
tape  at  the  New  York  Regional  Office.  In 
view  of  the  costs  involved,  the 
Cmnmissirai  has  detarmined  that  it  will 
not  purchase  a  new  tape  reader  to  aUow 
routine  submissions  of  large  trader  data 
on  magnetic  tape  (reel  or  cartridge)  at  its 
New  York  Regional  Office.  Back-up 
frdhtiee  will  be  maintained  in  this 
office  for  sudi  media  in  the  event  that 
firms  at  exchangas  cannot  transmit  data. 
The  Commiasioo  is  amended  Rule  17.02 
to  reflect  this  determination. 

The  Commission  has  determined  that 
the  Administrative  Procedure  Act.  5 
U.S.C  S53(bXlM4),  does  not  require 
notice  of  proposed  rulemaking  and  an 
oppoctunity  for  public  participation  in 
oonnadian  with  the  adoption  of  this 
amendment.  In  this  regard,  the 
Commissian  notes  that  s\ich  notice  and 
opportunity  for  comment  is  unnecessary 
I  this  rule  amendment  relates 


solely  to  agancy  procedure  or  mactice, 
does  not  eetablish  any  new  obligaticms 
undar  the  Commodity  Exchange  Act  and 
does  not  alisct  the  current  reporting  by 
any  finn.  Moreover .  the  e^msiiditure  of 
funds  to  support  an  unused  method  of 
reporting  would  appear  to  be  contrary  to 
the  public  interest  hi  any  event,  the 
Commissiao  will  have  equipment 
available  for  non-routine  prooeesing  of 
magnetic  tape. 

Althou^  this  rule  amendment  is 
being  promulgated  as  a  final  rule,  the 
Commissian  nevsrtheless  will  consider 
commsnts  from  interested  persons 
«■"■»«■—"<»■  diis  amendment  ¥rithin  60 
days  of  publication  in  the  Fedaral 
IflfiiiBr.  Comments  should  be  mailed  to 
the  Commodity  Futures  Trading 
Commissian.  Three  Lafayette  Centre. 
1155  21st  Street.  NW..  Washington.  D.C 
205S1.  attention:  Office  of  the 
Seoetariat  or  send  via  E-mail  to 
sscretariatCcftcgov  and  should  make 
idatenoe  to  "OfKimi  Large  Trader 
Reports". 

P.  Other  Exchange  Reporting 

the  Commission  proposed 
amendments  to  rules  16.00  and  16.01 
under  which  exchanges  make  reports 
cmiceming  clearing  member  activity 
and  provide  market  statistics.  See  17 
CFR  16.00  and  16.01  (1996).  The 
propoaed  amendments  require  that 
exchanges  provide  option  and  futures 
market  settlement  prices  and  option 
delta  factors  by  7:00  a.m.  cm  the 


business  day  following  the  report  date 
for  the  data.*'  Currently,  the  data  are  not 
provided  until  3:00  p.m.  of  the  day 
following  the  report  day.  The 
Conunission  also  proposed  to  delete  the 
requirement  that  exchanges  provide  the 
number  of  options  exercised  and 
assigned  and  the  number  expiring 
unexercised.  Last,  the  Commission 
proposed  that  the  current'practice  of  the 
exchanges  in  providing  information 
concerning  first  notice  day  and  last 
trading  day  for  futures  contracts  and 
expiration  date  for  options  contracts  be 
set  forth  as  a  requirement  under  rule 
16.01.  There  were  no  objectioiv  to 
adoption  of  these  proposals.  In  view  of 
this,  the  Commission  is  adopting  the 
amendments  to  rules  16.00  and  16.01  as 
proposed. 

G.  Implementation  Schedule 

As  noted  above,  the  Commission  is  in 
the  process  of  obtaining  new  hardware 
and  reengineering  its  market 
surveillance  software  to  aoccmunodate 
the  receipt  and  moceasing  of  daily 
option  large  trader  data,  lliis  involves  a 
lengthy  time  period  during  ediidi 
internal  softvrare  requirements  will  be 
defined  and  the  software  developed  and 
tested,  h  is  only  alter  these  tasks  are 
completed  that  the  Commission  can 
begin  receiving  data  from  firms  on  a 
routine  basis.  Since  the  Commission 
expects  that  its  software  develofMuent 
and  internal  testing  will  be  completed 
by  the  end  of  September  1997,  it  is 
setting  an  effsctive  date  of  October  1. 
1997,  for  these  rules.  However,  at  this 
time  the  Commission  cannot  be  certain 
of  this  timetable  for  completiaa.  For  this 
reason,  the  Conunission  may  M  a  later 
date  delay  implementation  of  these 
rules. 

Reporting  firms  must  also  develop 
softvran  for  the  new  format  specified  in 
Part  17.  Such  software  and  the 
Ctmunission's  software  must  be  |aintly 
tested  to  ensure  thst  data  can  be 
received  and  processed.  Since  jmiA 
testing  may  not  begin  until  after  the 
effective  date  of  these  rules  and  since 
firms  must  be  deah  with  on  an 
individual  basis,  this  process  will 
require  some  period  of  time  beycmd 
October  1. 1997.  before  all  firms  are  in 
compliance  with  the  new  rules.  In  view 
of  this,  until  the  testing  is  complete,  the 
Commission  will  take  no  enforcement 
action  against  a  firm  if  it  is  not  in 
compliance  with  the  new  rules  by 
Oct(^r  1. 1997,  provided  that  the  firm 
is  making  a  good  faith  effort  to  comply 
with  the  new  rules  and,  until  testing  is 
completed,  continues  in  compliance 


"Th*  npoft  data  it  the  busioiM  day  to  which 
tba  data  paftaina. 


with  the  reporting  rules  in  effect 
immediately  prior  to  the  adoption  of 
these  new  rules. 

During  this  period  of  testing,  the 
Conunission  will  continue  to  receive 
weekly  option  large  trader  reports  from 
the  exchanges.  After  the  Commission  is 
receiving  all  daily  option  large  trader 
reports  from  firms,  it  will  undertake  a 
final  rule  making  concerning  its 
proposed  amendments  to  Part  16  that 
delete  the  requirement  that  exchanges 
provide  such  data.  Since  firms  may  be 
providing  daily  options  large  trader  data 
for  an  exchange  or  all  exchanges  prior 
to  the  effective  data  of  the  amendments 
to  Part  16,  the  Commission  will  take  no 
enforcement  action  against  an  exchange 
for  not  providing  weekly  option  large 
trader  date  if  it  makes  a  finding  that 
firms  are  providing  such  data  for 
contract  markets  on  the  exchange.  The 
Commission  is  delegating  to  the  Director 
of  the  Division  of  Economic  Analysis 
the  authority  to  make  the  necessary 
fin<iing«  and  determinations  concerning 
reporting  by  firms. 

m.  OdMr  Rrialed  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
5  U.S.C  601  et  seq..  requires  that 
agencies  consider  the  impact  of  these 
rules  on  small  businesses.  The 
Commission  has  previously  determined 
that  large  traden  and  futures 
commission  merdiants  are  not  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act.  47  FR 18618-18621 
(April  30. 1982).  Therefore,  the 
Chairposon,  <m  bebalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5.  U.S.C  605(b).  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act  (PRA) 

When  publishing  final  rules,  the 
PaperworiL  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13. 1995))  imposes 
certain  requirements  on  federal  agencies 
(including  the  CtHnmission)  in 
connection  with  their  conducting  or 
sponsoring  any  collecti(m  of 
informaticm  as  defined  by  the 
PaperworifL  Reduction  Act.  In 
comphance  with  the  Act,  these  final 
rules  and/or  thmr  associated 
infcnmation  collection  requirements 
infcom  the  public  of: 

"(1)  the  reasons  the  information  is  planned 
to  be  and/or  has  bean  collected;  (2)  the  way 
such  information  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  perfonnance 
of  the  functions  of  the  agency;  (3)  and 
estiniate,  to  the  extant  practicable,  of  the 
avenge  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 


agency  any  suggastions  for  reducing  this 
burden);  (4)  whether  responses  to  the 
collection  of  information  are  voluntary, 
required  to  obtain  or  retain  a  benefit,  or 
mandatory;  (5)  the  nature  and  extent  of 
confidentiality  to  be  provided,  if  any;  and  (6) 
the  facX  that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infionnation  unless 
it  displays  a  currently  valid  OMB  contnd 
number." 

The  Commission  previously 
submitted  these  rules  in  proposed  form 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
coUection  of  information  associated 
with  these  ndes  cm  November  26. 1996, 
and  assigned  OMB  control  number 
3038-0009  to  the  rules.  The  burden 
associated  vnth  the  entire  collection, 
including  these  final  rules,  is  as  follows: 

Average  burden  hours  per  response: 
0.3607. 

Number  of  Respondents:  6181. 

Frequency  of  response:  Daily. 

The  burden  associated  with  these 
specific  final  rules,  is  as  follows: 

Average  burden  hours  per  response: 
.3264. 

Number  of  Respondents:  585. 

Frequency  of  response:  Daily. 

Persons  wishing  to  comment  on  the 
information  required  by  these  final  rules 
should  contact  the  Desk  Officer.  CFTC. 
Office  of  Management  and  Budget. 
Room  10202,  NEOB,  Washington.  DC 
20503.  (202)  395-7340.  Copies  of  the 
informaticm  collection  submission  to 
OMB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street.  NW. 
Washington.  DC  20581.  (202)  418-5160. 

List  of  Snbjects 

17  CFR  Parti 

Reporting  and  recordkeeping 
requirements. 

17CFRPaff  15 

Brokws,  Reporting  and  recordkeeping 
requirements. 

17CFRPartl6 

Commodity  fiitiues.  Repwting  and 
recordkeeping  requirements. 

17CFRPartl7 

Brokers,  Commodity  futnres. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  (Act)  and. 
in  particular,  sections  4g.  4i.  5  and  8a 
of  Uie  Act.  7  U.S.C  6g.  6i.  7  and  12a 
(1994),  the  Commission  hereby  amends 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows:^ 


PAfn-  1-43ENERAL  REQULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aodiartty:  7  U.S.C  2. 2a.  4, 4a.  6, 6a,  6b, 
6C  6d,  6f,  68, 6h,  6i,  6k.  61. 6m.  6n,  6o,  7, 
7a.  7b,  8, 9, 12. 12a,  13a,  13a-l,  16. 16a.  19, 
21,  and  24,  unless  otherwise  noted. 

2.  Section  1.31  is  amended  by  revising 
paragraphs  (c)(l)(iii)  and  (c)(3)  to  read 
as  follows: 

S1.31    Books  and  reooRls;  keeping  and 


(c)*  •  • 

(D*  •  • 

(iii)  If  the  records  are  preserved  on 
optical  disk,  facilities  for  immediately 
producing  complete,  accurate  and  easily 
readable  hard  copies  of  the  records  and 
the  means  to  provide,  immediately  upon 
request,  any  Commission  or  Department 
of  Justice  representative  with  copies  of 
the  records  on  Commission  compatible 
machine-readable  media  as  defined  in 
§  15.00aHl)  of  tins  chapter. 
•        •        •        •        • 

(3)  Be  ready  at  all  times  to  provide, 
and  immediately  provide  at  the  ejqwnse 
of  the  person  required  to  keep  such 
records,  any  hard  copy  or  facsimile 
enlargement  of  such  records,  and  lea 
records  stored  on  optical  disk,  copies  of 
such  records  on  approved  machine- 
readable  media  as  defined  in 
§  15.00(1)(1)  of  this  diapter  yAudh  any 
representative  of  the  Commission  or 
U.S.  Department  of  Justice  may  request. 
Records  on  machine-readable  media 
must  use  a  format  and  coding  structure 
specified  in  the  request;  and 


PART  15— REPORTS-GENERAL 
PROVISIONS 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2, 4. 5, 6a.  6c(a)— (d), 
6f,  6g.  6i,  6k.  6m.  6n.  7. 9, 12a.  19  and  21; 
5  U.S.C  552  and  552(b). 

4.  Section  15.00  is  amended  by 
revising  paragraphs  (b)  and  (1)  to  read 
as  follows: 


fISLOO    DeflnWonsoftBrmeuaedin 
15  ID  21  of  this 


•3''     >J 


(b)  Reportable  position  means: 
(1)  For  reports  specified  in  Parts  17, 
18  and  §  19.00(aH2)  and  (aU3)  of  this 
chapter  any  open  contract  position  that 
at  the  close  of  the  maricet  on  any 
business  day  equals  or  exceeds  the 
quantity  specified  in  §  15.03  of  this  part 
,  ineitho:  '  , 


(i)  Any  one  future  of  any  commodity 
on  any  one  contract  maricet,  excluding 
future  contracts  against  which  notices  of 
delivery  have  been  stopped  by  a  trader 
or  issued  by  the  clearing  organisation  of 
a  contract  market;  or 

(ii)  Long  or  short  put  or  call  options 
that  exercise  into  the  same  future  of  any 
commodity  on  any  one  contract  market 

(2)  For  tne  purposes  of  reports 
spedfied  in  §  ig.00(a)(l)  of  this  chapter, 
any  combined  futiues  and  futures- 
equivalent  option  open  contract 
position  as  defined  in  part  150  of  this 
chapter  in  any  one  month  or  in  all 
months  combined,  either  net  long  or  net 
short  in  any  commodity  on  any  one 
contract  market,  excluding  futures 
positions  against  which  notices  of 
delivery  have  been  stopped  by  a  trader 
or  issued  by  the  clearing  organization  of 
a  contract  market,  which  at  the  close  of 
the  marifLet  on  the  last  business  day  of 
the  week  exceeds  the  net  quantity  limit 
in  spot,  single  or  in  all-months  fixed  in 
§  150.2  of  this  chapter  for  the  particular 
commodity  and  contract  market 

(1)  Compatible  data  processing 
media,  llus  term  means  data  processing 
media  approved  by  the  Commission  or 
its  designee.  The  Commission  hereby 
delegates,  until  the  Commission  ordere 
other-wise,  the  authority  to  approve 
data  processing  media  for  data 
submissions  to  the  Executive  Director  to 
be  exercised  by  such  Director  or  by  such 
other  employee  or  employees  of  such 
Director  as  designated  from  time  to  time 
by  the  Director.  The  Executive  Director 
may  submit  to  the  Commission  for  its  _ 
consideration  any  matter  which  has 
been  delegated  in  this  paragraph. 
Nothing  in  this  (>aragraph  prohibits  the 
Commission,  at  its  electicm.  frran 
exercising  the  authority  delegated  in 
this  paragraph. 

PARTS  16— REPORTS  BY  CONTRACT 
MARKETS 

5.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

AiAarity:  7  U.S.C  6a,  6c,  6g.  6i,  7  and 
12A. 

6.  Section  16.00  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 


(«)••• 

(5)  For  futures,  the  quantity  of  the 
commodity  for  which  delivery  notices 
have  been  issued  by  the  clearing 
organization  of  the  contract  market  and 
the  quantity  for  which  notices  have 
bera  stopped  during  the  day  covered  by 
the  report. 


;6ii  .*a* 


24032  Federal  Register  /  Vol.  62.  No.  85  /  Friday.  May  2,  1997  /  Rules  and  Regulations 


Federal  RegislBr  /  Vol.  62.  No.  85  /  Friday.  May  2.  1997  /  Rules  and  Regulations 


24033 


24032  Federal  Register  /  Vol.  62.  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


Federal  Regbter  /  Vol.  62.  No.  85  /  Friday.  May  2.  1997  /  Rules  and  Regulations 


24033 


7.  Section  16.01  is  amended  by 
revising  the  heading,  removing 
paragraphs  (a)(5)  and  (a)(6)  and 
redesignating  paragraph  (a)(7)  as  (a)(5); 
by  redesignating  paragraph  (c)  as 
paragraph  (b)(3):  and  by  adding  a  new 
paragraph  (c)  and  revising  paragraph  (d) 
to  read  as  follows: 

f  16ih    Tradhig  voluin*,  open  conlrerta. 


(c)  Critical  dates.  Each  contract 
maricet  shall  report  to  the  ConunissicHi 
for  each  futures  contract  the  Rrst  notice 
date  and  the  last  trading  date  and  for 
each  option  contract  the  expiration  date 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Reports  to  the  Commission.  Unless 
otherwise  approved  by  the  Commission 
or  its  designee,  contract  maricets  shall 
submit  the  information  specified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
as  follows: 

(1)  Using  a  format  and  coding 
structure  approved  in  writing  by  the 
Conunission  or  its  designee  in  both 
hard-copy  form  and  on  compatible  data 
processing  media: 

(2)  When  each  such  form  of  the  data 
is  first  available  but  not  later  than  7.-00 
a.m.  on  the  biisiness  day  following  the 
day  to  which  the  information  pertains 
for  the  delta  factor  and  settlement  price 
and  not  later  than  3:00  p.m.  for  the 
remainder  of  the  information:  and 

(3)  Except  for  dial-up  data 
transmission,  at  the  regional  office  of 
the  Commission  having  local 
jimsdiction  with  respect  to  such 
contract  market. 

8.  Section  16.06  is  revised  to  read  as 
follows: 

(  18l06    EfTDfS  or  omiseiofM. 

Contract  maricets  shall  file  with  the 
Commission  on  compatible  data 
processing  media  using  a  format  and 
coding  structxire  approved  by  the 
Conunission  or  its  designee,  corrections 
to  errors  or  omissions  in  data  previously 
filed  with  the  Commission  pursuant  to 
$$16.00  and  16.01. 

9.  Section  16.07  is  revised  to  read  as 
folknvs: 


f1«.07    CMaaMleiie(aiiief«lylo«N 
DhvclocofttM  Mwtalon  of  I 


The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  set  forth  in  paragraph  (a) 


of  this  section  to  the  Director  of  the 
Division  of  Economic  Analysis  and  the 
authority  set  forth  in  paragraph  (b)  of 
this  section  to  the  Executive  Director  to 
be  exercised  by  such  director  or  by  such 
other  employee  or  employees  of  such 
director  as  may  be  designated  from  time 
to  time  by  the  director.  The  Director  of 
the  Division  of  Economic  Analysis  or 
the  Executive  Director  may  submit  to 
the  Commission  for  its  consideration 
any  matter  which  has  been  delegated  in 
this  paragraph.  Nothing  in  this 
paragraph  prohibits  the  Conunission,  at 
its  election,  from  exercising  the 
authority  delegated  in  this  paragraph. 

(a)  Purauant  to  §§  16.00(b)  and 
16.01(d),  the  authority  to  determine 
whether  contract  markets  must  submit 
data  in  machine-readable  form  or  hard- 
copy  or  both,  and  the  time  and 
Commission  office  at  which  such  data 
may  be  submitted  where  the  director 
determines  that  a  contract  market  is 
unable  to  meet  the  requirements  set 
forth  in  the  regulations. 

(b)  Pursuant  to  §§  16.00(b)(1). 
16.01(d)(1),  and  16.06,  the  authority  to 
approve  the  format  and  coding  structure 
used  by  contract  markets. 

PART  17— REPORTS  BY  RJTURES 
COMMSSION  MERCHAHTS, 
MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREIGN  BROKERS 

11.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


, ;  7  U.S.Q  6a,  6c,  6d.  8f.  6g,  68, 

7  and  12a  unless  otherwiae  noted. 

12.  Section  17.00  is  amended  by 
revising  paragraphs  (a),  (d),  (e),  and  (g) 
to  read  as  follows: 

§  17.00   htfonneHofi  to  bo  ftiniielMd  by 


(a)  Special  Accounts — Reportable 
futures  and  options  positions,  delivery 
notices  and  exchanges  of  futures  for 
cash.  Each  futures  conunission 
merchant,  clearing  member  and  foreign 
broker  shall  submit  a  report  to  the 
Commission  for  each  business  day  with 
respect  to  all  special  accounts  carried  by 
the  futures  comminion  merchant, 
clearing  member  or  foreign  broker, 
except  for  accounts  carried  on  the  books 
of  another  futures  conunission  merchant 
on  a  folly-d^doeed  basis.  Except  as 
otherwise  authorized  by  the 
Commission  or  its  designee,  such  repmt 
shall  be  mafle  on  compatible  data 

Record  Layout 


processing  media  in  accordance  with 
the  format  and  coding  provisions  set 
forth  in  paragraph  (g)  of  this  section. 
The  report  shall  show  each  futiues 
position,  separately  for  each  contract 
mariLet  and  for  each  futtue,  and  each  put 
and  call  options  position  separately  for 
each  contract  market,  expiration  and 
strike  price  in  each  special  account  as 
of  the  close  of  market  on  the  day 
covered  by  the  report  and,  in  addition, 
the  quantity  of  exchanges  of  futiues  for 
physicals  and  the  number  of  delivery 
notices  issued  for  each  such  account  by 
the  clearing  organization  of  a  contract 
market  and  the  number  stopped  by  the 
account 

(2)  A  report  covering  the  first  day 
upon  which  a  special  account  is  no 
longer  reportable  shall  also  be  filed 
showing  the  information  specified  in 
paragraph  (a)(1)  of  this  section. 

(d)  Net  positions.  Futures  commission 
merchants,  clearing  membera  and 
foreign  brokers  shall  report  positions  net 
long  or  short  in  each  firture  of  a 
commodity  and  each  strike  price  of  a 
put  or  call  option  for  each  expiration 
month  in  all  special  accounts,  except  as 
specified  in  ptaragraph  (e)  of  this 
section. 

(e)  Gross  positions.  In  the  following 
cases,  the  futures  commission  merchant, 
clearing  member  or  foreign  broker  shall 
report  gross  long  and  short  positions  in 
each  future  of  a  commodity  and  each 
strike  price  oT  a  put  or  call  option  for 
each  expiration  month  in  all  special 
accoimts: 

(1)  Positions  which  are  reported  to  an 
exchange  or  the  clearinghouse  of  an 
exchange  on  a  gross  ba^,  w^ch  the 
exchange  uses  tm  calculating  total  open 
interest  in  a  commodity: 

(2)  Positions  in  accoimts  owned  or 
held  jointly  with  another  person  or 
persoas: 

(3)  Positions  in  multiple  accounts 
subject  to  trading  control  by  the  same 
trader:  and 

(4)  Positions  in  omnibus  accounts. 


(g)  Media  and  file  characteristics.  (1) 
Except  as  otherwiae  approved  by  the 
Conunission  or  its  designee,  all  required 
ncoids  shall  bo  sufaautted  together  in  a 
single  file.  Each  ncorA  will  be  80 
charactera  long.  The  specific  record 
format  is  shown  in  the  table  below: 
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RaportTypo. 
iwpowng  rffm. 


(2)  Field  definitions  are  as  follows: 

(i)  Report  Type.  This  report  format 
will  be  used  to  report  three  types  of 
data:  long  and  short  futures  and  options 
positiooi,  futures  delivery  notices 
issued  and  stopped,  and  exchanges  of 
futures  for  physicals  bought  and  sold. 
Valid  values  for  the  report  type  are  "RP" 
for  repotting  positions.  "DN^'  for 
reporting  notices,  and  "EP"  fat 
reporting  «cchanges  of  futures  for 
physicals. 

Ui)  Reporting  Firm.  The  clearing 
member  number  assigned  by  an 
exchange  or  clearing  house  to  identify 
reporting  firms.  If  a  firm  is  not  a  clearii^ 
member,  a  three-character  alpha- 
numeric identifier  assigned  by  the 
Commission. 

(iii)  Account  Number.  A  unique 
identifier  assigned  by  the  rqxurting  firm 
to  each  special  account  The  field  is  zero 
filled  Mrith  account  number  right- 
justified.  Assignment  of  the  account 
number  is  sul^ect  to  the  provisions  of 
§§  17.00  (b)  and  (c)  and  17.01(a). 

iv.  Aepoif  Date.  The  format  is 
YYYYMMDD,  where  YYYY  is  the  year. 
MM  is  the  month,  and  DD  is  the  day  of 
the  month. 

(v)  Exchange.  This  is  a  two-character 
field  used  to  identify  the  exchange  on 
which  a  position  is  held.  Valid  values 
are  as  follows: 

01  Chicago  Board  of  Trade 

02  Chicago  Mercantile  Exchange 

03  MidAmerica  Commodity  Exchange 

06  Cofbe,  Sugar  and  Cocoa  Exchange 

07  Comex  Division  of  NYMEX 

08  Kansas  Qty  Board  of  Trade 

09  Minneapolis  Grain  Exchange 

10  Philadelphia  Board  of  Ttade 

12  New  YoiK  Mercantile  Exchange 

13  New  Yoric  Cotton  Exchange 
15    New  York  Futures  Exchange 

(vi)  Valid  values  ficir  this  field  are  "C 
for  a  call  option  and  "P"  for  a  put 
option.  For  futureo.  the  field  is  blank. 


(vii)  Commodity  (1).  An  exchange- 
assigned  conunodify  code  for  the  fiitures 
or  options  contract 

(viii}  Expiration  Date  (1).  The  date 
format  is  YYYYMMDD  and  represents 
the  expiration  date  or  delivery  date  of 
tlw  repotted  futures  or  options  contract 
For  date-specific  instruments  such  as 
flexible  products,  the  fiill  date  must  be 
reported.  For  other  options  aiul  futures, 
this  field  is  used  to  report  die  expiration 
year  and  month  for  an  options  contract 
or  a  deUvety  year  and  month  for  a 
futures  contract  Hie  day  portion  of  the 
fidd  for  these  contracts  contains  spaces. 

(ix)  Strike  Price.  This  is  a  signed 
numeric  field  for  r^xuting  options 
strike  prices.  The  strike  prices  should  be 
right-justified  and  the  field  zero-filled. 
Strike  prices  must  be  reported  in  the 
same  formats  that  are  used  l^  an 
exchange.  For  futures,  the  fidd  is  left 
blank. 

(x)  Exercise  Style.  Valid  values  for  this 
fi^d  are  "A"  for  American  style 
options,  i.e.,  those  that  can  be  exercised 
at  any  time  during  the  life  of  the 
options;  and  "E"  for  Eurc^Man.  i.e.. 
those  that  can  be  exerdsad  only  at  the 
end  of  an  option's  life.  This  BeLd  is 
required  oidy  for  flexible  instruments  or 
as  othorwise  specified  by  the 
Commission. 

(xi)  Long-Buy-Stopped  (Shott-Sell- 
Issued).  When  report  typo  is  "RP". 
report  long  (short)  positicMU  open  at  the 
end  of  a  trading  day.  When  reixut  is 
"DN",  report  delivery  notices  stopped 
(issued)  on  behalf  of  the  account  When 
report  type  is  "EP*.  report  purchases 
(sales)  of  futures  for  cash  for  the 
account  Report  all  information  in 
contracts.  Position  data  are  reported  on 
a  net  or  gross  basis  in  accordance  with 
paragraphs  (e)  and  (d)  of  diis  section. 

(xii)  Commodity  (2).  The  exchange 
asugned  commodity  code  far  a  futures 
contract  or  other  instrument  that  a 


position  is  exercised  into  from  a  data- 
specific  or  flexible  option. 

(xiii)  Expiration  Date  (2).  Similar  to 
other  dates,  the  format  is  YYYYMMIX) 
and  represents  the  expiration  date  or 
delivery  month  and  year  of  the  future  or 
other  instnunent  that  a  position  is 
exercised  into  from  a  date-specific  or 
flexible  option. 

(xiv)  Record  Type  (1).  Record  type  is 
used  to  correct  errors  or  delete  records 
that  have  previously  been  submitted. 
Valid  values  are  "A".  "C*.  "D"  or 
"blank".  An  A  or  "blank"  is  used  in  this 
field  for  all  new  records.  If  the  record 
carracts  information  for  a  previously 
provided  record,  this  field  must  contain 
a  "C  or  "blank"  and  the  record  must 
contain  all  information  on  the 
previously  transmitted  record.  If  the       * 
record  deletes  infiormation  on  a 
previously  provided  record,  this  field 
must  contain  a  "D"  and  all  information 
on  the  previously  transmitted  record. 
•        •        •        •    '    • 

12.  Section  17.02  is  amended  by 
revising  paragi^h  (a)  as  follows: 


(a)  For  data  submitted  on  compatible 
data  processing  media: 

(1)  At  the  Chicago  Regional  Office  ka 
dial-up  data  transmission  or  magnetic 
tape;  and  at  the  Chicago.  New  York  or 
Kansas  Qty  Regional  Office  ka 
magnetic  diskettes. 

(2)  Not  later  than  9  a.m.  on  the 
business  day  follovring  that  to  which  the 
infiormation  pertains. 

13.  Secticm  17.03  is  revised  to  read  as 
follows: 
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§17.03    Delegation  of  authority  to  the 
Dtoedor  of  the  Diviaion  of  Economic 
Anaiyaia  and  to  the  Executhm  Director. 

The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  set  forth  in  paragraphs  (a) 
and  (b)  of  tl^s  section  to  the  Director  of 
the  Division  of  Economic  Analysis  and 
the  authority  set  forth  in  paragraph  (c) 
of  this  section  to  the  Executive  Director 
to  be  exercised  by  such  Director  or  by 
such  other  employee  or  employees  of 
such  Director  as  designated  from  tin^e  to 
time  by  the  Director.  The  Director  of  the 
Division  of  Economic  Analysis  or  the 
Executive  Director  may  submit  to  the 
Commission  for  its  consideration  any 
matter  which  has  been  delegated  in  this 
paragraph.  Nothing  in  this  paragraph 
prohibits  the  Commission,  at  its 
election,  &om  exercising  the  authority 
delegated  in  this  paragraph. 

(a)  Pursuant  to  §§  17.00  (a)  and  (h), 
the  authority  to  determine  whether 
futures  commission  merchants,  clearing 
members  and  foreign  brokers  can  report 
the  information  required  under  Rule 
17.00(a)  and  Rule  17.00(h)  on  series  '01 
forms  or  updated  Commission  supplied 
computer  printouts  upon  a 
determination  by  the  Director  that  such 
person  technologically  is  unable  to 
provide  such  information  on  compatible 
data  processing  media. 

(b)  Pursuant  to  §  17.02,  the  authority 
to  instruct  and/or  to  approve  the  time 
and  Commission  office  at  which  the 
information  required  under  Rules  17.00 
and  17.01  must  be  submitted  by  futures 
commission  merchants,  clearing 
members  and  foreign  brokers  provided 
that  such  persons  are  unable  to  meet  the 
requirements  set  forth  in  §  17.01;  and 

(c)  Pursuant  to  §  17.00(a),  Uie 
authority  to  approve  a  format  and 
coding  structure  other  than  that  set  forth 
in  §  17.00(g). 

14.  Section  17.04  is  amended  by 
revising  paragraph  (a)  and  the 
introductcMry  text  of  paragraph  (b)  to 
read  as  follows: 

§  17.04    Raporting  omnilMia  accounta  to 
ttia  canylng  tutuiaa  coiwniaaion  merchant 

Wtoraion  brokar. 

(a)  Any  futures  commission  merchant, 
clearing  member  or  foreign  broker  who 
establishes  an  onmibus  account  with 
another  futures  commission  merchant  or 
foreign  broker  shall  report  to  that 
futures  commission  merchant  or  foreign 
broker  the  total  open  long  positions  and 
the  total  open  short  positions  in  each 
future  of  a  commodity  and,  for 
commodity  options  transactions,  the 
total  open  long  put  options,  the  total 
open  short  put  options,  the  total  open 
long  call  options,  and  the  total  open 
short  call  options  for  each  commodity 


options  expiration  date  and  each  strike 
price  in  such  account  at  the  close  of 
trading  each  day.  The  information 
required  by  this  section  shall  be 
reported  in  sufficient  time  to  enable  the 
futures  commission  merchant  or  foreign 
broker  with  whom  the  omnibus  account 
is  established  to  comply  with  part  17  of 
these  regulations  and  reporting 
requirements  established  by  the  contract 
markets. 

(b)  In  determining  open  long  and 
open  short  futures  positions,  and  open 
purchased  long  and  open  granted  short 
option  positions,  in  an  omnibus  account 
for  purposes  of  complying  with 
§  17.00(f),  §  1.37(b)  and  §  1.58  of  this 
chapter,  a  futures  commission 
merchant,  clearing  member  or  foreign 
broker  shall  total  the  open  long 
positions  of  all  traders  and  the  open 
short  positions  of  all  traders  in  each 
future  of  a  commodity  ajjd,  for 
commodity  options  transactions,  shall 
total  the  open  long  put  options,  the 
open  short  put  options,  the  open  long 
call  options,  and  the  open  short  call 
options  of  all  traders  for  each 
commodity  option  expiration  date  and 
each  strike  price.  The  futures 
conunission  merchant,  clearing  member 
or  foreign  broker  shall,  if  both  open  long 
and  short  positions  in  the  same  future 
are  carried  for  the  same  trader,  compute 
open  long  or  open  short  futures 
positions  as  instructed  below. 
•        •        •        •        • 

Issued  in  Washington.  DC.,  April  25. 1997, 
by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  97-11396  Filed  5-1-97;  8:45  am) 
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DEPARTMEHT  OF  DEFENSE 

DapartHMfrt  of  tha  Army,  Corps  of 
Engineera 

33  CFR  Part  334 

Oamor  Zones  and  Reetrictad  Areas 

AQBICY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Hnal  rule;  collection. 

SUMMARY:  This  docimient  contains 
corrections  to  the  final  regulation  which 
was  published  on  April  10, 1997,  (62  FR 
17550-17559).  The  original  dociunent 
contained  several  errors  which  are 
corrected  and  $334.1110  was 
inadvertently  amended.  This  document 
removes  that  amendment. 

EFFECTIVE  DATE:  May  12. 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Eppard.  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Corps  published  a  final  rule  in 
the  August  27, 1996  Federal  Register 
(61  FR  43969)  which  amended 

§  334.1110,  and  in  the  final  rule  (62  FR 
17550-17559)  published  in  the  Federal 
Register  on  April  10, 1997,  we 
inadveftenUy  made  similar  changes  to 
§  334.1110.  This  correction  removes  the 
amendment  made  on  April  10, 1997. 

1334.1110    [Conactod] 

On  page  17558,  in  the  fiirst  column, 
remove  amendatory  instruction  #78  and 
the  amendments  to  §  334.1110. 

2.  In  addition,  we  are  making  the 
following  corrections: 

1334.310    [Cerractacq 

On  page  17553,  in  the  first  column,  in 
paragraph  (b)(2)  of  §  334.310  in  the 
second  line,  the  reference  to  "within 
300  years  of  any  naval  vessel"  is 
corrected  to  read  "within  300  yards  of 
any  naval  vessel". 

1334.670    [Corrected] 

On  page  17555,  in  the  first  column,  in 
paragraph  (b)(2)  of  §  334.670,  in  the 
seventh  line,  correct  "warming"  to  read 
"warning". 

1334.730    [CorradMq 

On  page  17555,  in  the  center  column, 
in  paragraph  (bM2]  of  §  334.730,  in  the 
fourth  line,  correct  "Intracostal"  to  read 
"Intracoastal". 

f  334.750    [Correctod] 

On  page  17555,  in  the  third  column, 
in  paragraph  (b)(1)  of  §  334.750.  in  the 
first  line,  capitalize  the  "N"  in  the  word 
"No". 

1334.960    [Conactocq 

On  page  17557,  in  the  first  coltunn,  in 
paragraph  (bK4)  of  §  334.960,  correct  the 
sentence  by  inserting  the  word  "area", 
between  the  words  "the"  and 
"immediately". 

1334.1410    [CorraclMq 

On  page  17559,  in  the  center  colimui. 
in  paragraph  (b)(1)  of  §  334.1410,  correct 
the  sentence  by  inserting  the  word  "of 
between  "display"  and  "signals". 

1334.1460    [Conactod) 

On  page  17559.  in  the  center  colimm. 
in  paragraph  (b)(1)  of  §  334.1450,  in  the 
ei^th  line,  correct  the  word  "with"  to 
read  "within". 

Dated:  Ai^  23, 1997. 
For  The  Commander. 


Approved: 
CkailH  M.  Haas, 

Chief,  Qpeiulions,  CoiutmcUim  and 

Readiness  Division.  DirBCtarats  afCivO 

Wotka. 

(FR  Doc.  97-11394  Piled  S-1-07:  S:4S  am) 


ENVmONMENTAL  PROTECTKM 
AQENCY 


40CFRPM152 


St1»^ 


Na  lil2S-«-ieSk  FRL- 
of 


:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

aUHMARV:  Tha  EPA  is  amunmcing  tha 
approval  of  a  revision  to  tha  New  Jataay 
State  bnplamentoticm  Ran  (SIP)  for  tha 
attainment  ati^i  iTUiinh»naiirMi  of  tha 
national  ambient  air  quality  standards 
for  Oxona.  Tha  SIP  revision  was 
sulanitted  by  the  New  Jersey 
Department  of  Environmental  Protection 
and  consists  crftha  adopted  new  rule 
Subchapter  24,  "Control  and  Prohflntirai 
of  Volatile  Organic  Compounds  (VOCs) 
frfin)  CToiuwiin^ff  uiu  Cominofciu 
Products."  which  establishes  limits  on 
the  amount  of  VOCs  contained  in 
certain  consumer  and  commercial 
IModucts.  The  intended  effisct  is  to 
reduce  the  emission  of  VOCs  released  to 
the  atmosphere  which  will  assist  in 
attaining  the  health  based  oaona  air 
quality  standard. 
tfftCIIW:  DATE:  This  rule  will  be 
efbctive  June  2. 1997. 

ADDRESSES:  Copies  of  New  Jersey's 
submittal  are  available  at  the  followring 
addresses  for  inspection  during  nonnal 
business  hours: 

EnvironnMotal  Protection  Agency. 
Region  2  Office.  Air  Programs  Branch. 
290  Broadway,  25th  Floor.  New  Yoric. 
New  Y(^  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection.  Office  of  Air 
Quality  Managemmt.  Bureau  of  Air 
Pollution  Control,  401  East  Stote  Street. 
CN027,  Trenton,  New  Jersey  08625. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Infonnation 
Center,  Air  Docket  (6102),  401 M  Street, 
S.W.,  Washington.  D.C  20460. 
FOR  FURTHER  itWIATION  CONTACT:  Kirk 
J.  Wilier,  Environmental  Engineer.  Air 
Programs  Branch,  Enviroimaaital 
Protection  Agency.  290  Broadway.  25th 


Floor.  New  Yoik.  New  Y(^  10007- 
1866.  (212)  637-4248. 
SUPPLEMBITARY  PgOnMATION:  On 
January  21, 1997  (62  FR  2984)  EPA 
published,  in  the  Federal  lagistor.  a 
proposed  approval  of  a  request  by  the 
Stete  of  New  Jersey  to  rev^  its  State 
Implementetimi  Plan  (SIP)  for  ozone. 
This  revision  to  the  New  Jeney  Ozone 
SEP  added  Subduqiter  24.  "Ccmtrol  and 
Prohibition  of  Volatile  Otgsnic 
Compounds  fitom  Consumer  and 
Commercial  Products."  of  New  Jersey 
Administrativa  Code  (N.;.A.C)  of  7:27- 
24.  This  new  rule  was  adcytad  by  Near 
Jersey  on  October  3.  IMS  and  baramf 
aftertiva  upon  pohUcatton  in  tha  Neia 
Jersey  RagLrtar  on  November  6. 1995. 

The  rsviaiinis  and  rationale  for  fiPA's 
^>proval  ami  rulemaking  actions  wren 
explainwd  in  the  laanary  21. 1997 
prcyosal  and  will  not  be  restated  here. 
Hw  reader  is  lefaired  to  the  proposal  for 
a  detailed  asqrianation  of  New  Jersey's 
SIP  revision.  In  response  to  EPA's 
pn^msed  mppnml  oitlmwleaay's  SW 
revision,  no  conunente  were  reoeiTe& 


EPA  is  approving  the  adopti<m  of  new 
rule  Subchapter  24.  "Contni  and 
Prc^lrition  of  Vol^ile  Organic 
Compounds  from  Consumer  and 
Commercial  Products"  into  tha  New 
Jersey  SIP  far  the  attainment  and 
maintenance  of  die  national  smhiwit  air 
quali^r  standards  far  Ozone. 

Noming  in  this  action  should  be 
construed  as  permitting  ok  allowing  at 
establishing  a  precedent  far  any  fiitiue 
request  fat  revision  to  any  SIP.  Each 
request  ba  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
twrhniral,  ecouomic.  and  environmental 
factors  and  in  relation  to  relevant 
stetutmy  and  r^ulatory  requirements. 


ExecutivB  Order  13866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrstor  imder  the 
procedures  published  in  the  Federal 
Kegister  on  January  19, 1989  (54  FR 
2214h-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  hHchols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Kagnlatary  Flexifailitf  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepsre 
a  regulatory  flexibility  analysis 
iwiMffffing  the  impact  of  any  proposed  or 
final  rale  on  small  entities.  5  U.S.C  603 


and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  (rf  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-^nofit 
enterprises,  and  govemmeat  entities 
with  Jurisdiction  over  populations  oi 
less  than  50.000. 

SIP  ^iprovab  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
(Act)  do  not  cre^e  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Thesafare,  because  the  federal 
SIP  apfnml  does  not  impose  any  new 
reqniremsnte,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiectad.  Moreover,  due  to  the 
nature  of  dte  Federal-State  rebtionship 
under  the  Act.  preparation  of  a 
flaadbiUty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonaUeness  of  state  action.  Hie  Act 
farbids  EPA  to  base  its  actimis 
concerning  SIPs  on  such  pounds. 
I/nion  Ehctric  Co.  v.  U.S.  EPA.  427  VS. 
246.  255-68  (1976);  42  U.S.C 
7410(aX2). 


Under  section  202  of  the  Unfunded 
Msndates  Refiwrn  Act  of  1995 
("Unlondad  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prqiare  a  budgetary  impact  stetement  to 
accompeny  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  rasuh  in  estimated  annual  costs  to 
state,  local,  or  tribal  govemmants  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  mcne.  Under  Secticm 
205,  EPA  must  select  the  most  ooat- 
eSective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistmt  with 
statutory  requirements.  Section  203 
requires  EPA  to  estehlish  a  jdm  for 
infarming  and  advising  any  small 
govanimente  that  may  be  significantly 
or  uniquely  impacted  by  dw  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  stete,  local,  or  tribal 
govemmaite  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
qiproves  pra-eodsting  requirements 
under  state  or  local  law,  and  impoaes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govemmenta,  or  to  the  private  sector, 
result  from  this  action. 

Soiiaiiasion  to  Congreaa  and  tiw 
General  Accounting  Office 

Under  5  U.S.C.  801(aXlXA)  as  added 
by  the  Small  Business  R^ulatory 
&iforcement  Fairness  Act  of  1996,  EPA 


7.an_^A 
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submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
OfBce  prior  to  publication  of  the  rule  in 
today's  Federal  Roister.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  JiUy  1, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  lule  does  not  affect  the 
finality  of  this  rule  for  the  piuposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compouiuls. 

Dated:  April  7, 1997. 
William  J.  Musxynaki, 
AcUng  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS2-[AMENDE0] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  7401-7871q. 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(62)  to  read  as 
follows: 

152.1570    MantmcaUon  of  plan. 


(c)*  •  • 

(62)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone 
concerning  the  control  of  volatile 
organic  compounds  from  consumer  and 
commercial  products,  dated  January  25, 
1996  submitted  by  the  New  Jersey 
Department  of  Enviroiunental  Protection 
(NJDEP). 

(i)  Incorporation  by  reference. 

(A)  Title  7,  Chapter  27,  Subchapter 
24,  of  the  New  Jersey  Administrative 
Code  entitled  "Control  and  Prohibition 
of  Volatile  Organic  Compoimds  from 
Consumer  and  Commercial  Products' 
effective  November  6, 1995. 

(ii)  Additional  material. 

(A)  January  25, 1996  letter  from 
Robert  C.  Shinn,  Jr.,  NJDEP,  to  Jeanne 
M.  Fox,  EPA,  requesting  EPA  approval 
of  Subchapter  24. 

3.  In  52.1605  the  table  is  amended  by 
adding  a  new  entry  for  Subchapter  24 
under  the  heading  "Title  7,  Chapter  27" 
to  the  table  in  niunerical  order  to  read 
as  follows: 


f  52.1606    EPA— approved  New  Jersey  ragulattons. 
State  regulalion 


TWe  7.  Ch^Jlar  27 


Subcttapler  24,  "Contro*  and  Prohibition  of  Volatile  Organic  Com- 
pounds from  Consumer  and  Commercial  fVoducts". 


State  effective  date         EPA  approved  date 


Comments 


f4ov.  6,  1995 


fylay  2,  1997  66  FR. 


(FR  Doc.  97-11488  Filed  5-1-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[LA-a»-1-7322;  FRL-6814-3] 

Approval  and  Profnulgatlon  of 
hnptomanlatton  Plans  and  DaalQnation 
of  Arsas  for  Air  QuaNty  Planning 
Purpoaas;  State  of  LouMana; 
Aooroval  of  the  Makitenanca  Plan  for 
CsiCBSisu  Pariah;  Redeslgnatlon  of 
Calcaaisu  Parish  to  Attainmsnt  for 
Oaona 

AOaiCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Final  rule. 


:  On  Frinuary  6, 1997,  EPA 
published  a  notice  of  proposed 
rulemaking  discussing  its  decision  to 
approve  a  revision  to  the  Louisiana 


State  Implementation  Plan  (SIP)  to 
redesignate  Calcasieu  Parish  to 
attainment  for  ozone.  See  Federal 
Regista-  (62  FR  5555).  No  adverse 
comments  were  received  during  the  30- 
day  comment  period.  This  rale  finalizes 
EPA's  decision  to  approve  the 
redesignation  of  Calcasieu  Parish. 
Louisiana  to  attaiiunent  for  ozone. 
ffFECnVE  DATE:  This  action  is  effective 
on  June  2, 1997. 

ADDRESSES:  Copies  of  the  State's  request 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 
Environmental  Protection  Agency. 

Region  6,  Air  Planning  Section  (6PD- 

L),  1445  Ross  Avenue,  Suite  700, 

Dallas.  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center.  Environmental 

Protection  Agency.  401  M  Street. 

S.W.,  Washington.  D.C.  20460. 
Louisiana  Department  of  Environmental 

Qifidity.  Office  of  Air  Quality.  7290 


Bluebonnet  Boidevard,  Baton  Rouge. 

Louisiana  70810. 

Anyone  wishing  to  review  this 
document  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FimTNER  SIFORMATION  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PI> 
L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-7219. 

StlPPI^iBITARY  SVORMATION:  The 
specific  rationale  ¥PA  used  to  approve 
the  redesignation  of  Calcasieu  Parish  to 
attainment  for  ozone  was  explained  in 
the  proposed  rulemaking  and  will  not 
be  restated  here.  This  rule  aimounces 
EPA's  final  action  regarding  approval  of 
the  redesignation  request. 

L  Final  Rulenaldng  Action 

In  this  final  action  EPA  is 
promulgating  a  revision  to  the  Louisiana 
SIP  and  the  Code  of  Federal 
Regulations,  parts  52  and  81.  to 


redesignate  the  Calcasieu  Parish  to 
attainment  for  ozone.  This  redesignation 
request  was  submitted  by  the  Governor 
to  EPA  by  letter  dated  December  20, 
1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirementa. 

n.  Administrative  Reqoirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedtires  published  in  the  Federal 
Roister  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  Jtily  10. 
1995,  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Ad. 
5  U.S.C.  600  et  seq.,  EPA  must  pr^iare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  ai^^roposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

'The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D  of  the  Clean  Air 
Act  (Act)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requiramenta.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afiiected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  ita  actions 
concerning  SIPs  on  such  groimds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Adt  of  199^'^p^' 


into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statemmt  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribel  govemmenta  in  the 
aggregate:  or  to  private  sector,  of  $100 
milli(m  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effscdve 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirementa.  Section  203  requires  EPA 
to  establish  a  plan  for  infonmng  and 
advising  any  small  govemmenta  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  diat  may 
result  in  estimated  costa  of  $100  ndllion 
or  more  to  either  State,  local,  or  tribal 
govemmenta  in  the  aggr^ate.  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirementa 
tmder  State  or  local  law.  and  imposes 
no  new  Federal  reqtiirementa. 
Accordingly,  no  additional  costa  to 
State,  loctd.  or  tribal  govemmenta,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulat<»y 
Enfdxcement  Faimess  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "majra'  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jidy  1, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  ita  requirementa.  See  section 
307(b)(2)  of  the  Act.     -     - 


^i  V.'     ! 


.11^ 


ListofSabiects 

40CFRPait52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping 
requirementa.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  April  10. 1997. 
Jenj  CUfiivdt 

Acting  Regional  Administrator. 

40  CFR  Parte  52  and  81  are  amended 
as  follows: 

PART  52— {AMENDEDl 

1.  Hie  authority  citati(Mi  bit  part  52 
continues  to  read  as  follows: 

Aatfaofity:  42  U.S.C  7401-7671q. 

Sutipart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 
follows: 

IS2.970    Msntiflcatlonofplan. 

•        •        •        •        • 

(c)  •  •  • 

(73)  The  Louisiana  Departmrat  of 
Environmental  Quality  submitted  a 
redesignation  request  and  maintenance 
plan  for  Calcasieu  Parish  on  Deonnber 
20, 1995.  The  redesi^iation  request  and 
maintenance  plan  meet  the 
redesignation  requirementa  in  section 
107(d)(3)(E)  of  the  Act.  The 
redesignation  meeta  the  Federal 
requirementa  of  section  182(a)(1)  of  the 
Act  as  a  revision  to  the  Louisiana  ozone 
State  bnplementetion  Plan  for  Calcasieu 
Parish.'  "The  EPA  therefore  approved  the 
request  for  redesignation  to  attaiiunent 
with  respect  to  ozone  for  Calcasieu 
Parish  on  June  2, 1997. 

(i)  Incorporation  by  reference.  Letter 
dated  December  20. 1995.  from 
Governor  Edwin  E.  Edwards  of 
Louisiana  to  Ms.  Jane  Saginaw.  Regional 
Administrator,  transmitting  a  copy  of 
the  Calcasieu  Parish  maintenance  plan 
and  requesting  the  redesignation  of 
Calcasieu  Parish  to  attainment  for 
ozone. 

(ii)  Additional  material.  The  ten  year 
ozone  maintenance  plan,  including 
emissions  projections  and  contingency 
measures,  sulnnitted  to  EPA  as  part  of 
the  Calcasieu  Parish  redesignation 
request  on  December  20, 1995. 

3.  Section  32.975  is  amended  bv 
adding  par^g;raph  te)  to  read  as  follows: ' 


UMI 
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§52.975    nedeilgnttoo*  and  malnnnance 

•        •        •        •        • 

(e)  Approval — ^The  Louisiana 
Department  of  Environmental  Quality 
submitted  a  redesignation  request  and 
maintenance  plan  for  Calcasieu  Parish 
on  December  20, 1995.  The 
redesignation  request  and  maintenance 
plan  meet  the  redesignation 
requirements  in  section  107(d)(3)(E)  of 
the  Act  The  redesignation  meets  the 


Federal  requirements  of  section 
182(a)(1)  of  the  Act  as  a  revision  to  the 
Louisiana  ozone  State  Implementation 
Plan  for  Calcasieu  Parish.  The  EPA 
therefore  approved  the  request  for 
redesignation  to  attaiimient  with  respect 
to  ozone  for  Calcasieu  Parish  on  June  2, 
1997. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

LOUISIANA— Ozone 


Authority:  42  U.S.C  7401-7671q. 

2.  In  §81.319,  the  ozone  table  is 
amended  by  revising  the  entry  for 
Calcasieu  Parish  imder  "Lake  Charles 
Area"  to  read  as  follows: 

f  81.310    LouMana. 


Designated  area 


Oesignafion 


ClassMcalion 


Date^ 


Type 


Dale 


Type 


Lake  Chartes  Area  Calcasieu  Parish 


June  2. 1997 Attainment 


I  This  dale  is  November  15, 1990,  unless  othenvise  note. 


(FR  Doc  97-11159  Filad  5-1-97;  8:45  am] 


BIV1R0NIIENTAL  PROTECTION 
AGB4CY 

40CFRPafl81 

niE3-1-6»a«  A-l-Fm.-6815-q 

lOf 


of  MWnockal  to  AtMnmefit  for  SuMtir 
DIoxMo 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rale. 


EPA  is  approving  a 
redesignation  request  submitted  fay  the 
State  of  Maine.  Tliis  request  will 
redesignate  Millinocket,  ME  from 
nonattainment  to  attainment  for  sulfur 
dioxide  (SOz).  This  action  is  being  taken 
in  accordance  with  the  Clean  Air  Act 
DATES:  This  action  will  become  effective 
July  1, 1997,  unless  notice  is  received  by 
June  2, 1997  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effsctive  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 


I:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystems  Protection,  Region  I,  JFK 
Federal  Building,  Boston.  MA  02203. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 


Ecosystems  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  ICMh 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center.  U.S. 
Enviroimiental  Protection  Agency,  401 
M  Street.  S.W.,  (LE-131),  Washiogton. 
D.C  20460;  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street  Augusta,  ME  04333; 
FOR  FURTHER  WPORMATIOW  OONTACT:  Ian 
D.  Cohen.  (617)  565-3568. 
SUFnBWNTARV  ■ronMAHOW:  On  April 
30, 1984,  the  Maine  Department  of 
Environmental  Protection  (DEP) 
submitted  a  request  to  redesignate  the 
area  of  Millinockat.  ME  from 
nonattainment  to  attainment  for  SOj. 
The  area  was  desagnaled  nonattainment 
in  1978  baaed  on  several  monitored 
exceedences  of  the  24-hour  National 
Ambient  Air  CMity  Standard  (NAAQS) 
forSOj. 

Section  107(dX3)(D)  of  the  Qean  Air 
Act  of  1990  (CAA)  allows  the  Governor 
of  a  state  to  request  the  redesignation  of 
an  area  designated  nonattainment  to 
attainment 

Section  107(dK3)(E)  of  the  CAA  llsto 
the  requirementa  which  must  be  met 
before  EPA  can  redesignate  an  area  to 
attainment 

BackgraoBd 

In  1978.  Millinocket  was  declared 
nonattainment  for  SO2.  The  only 
significant  source  of  SO2  in  the  area  is 
a  paper  mill,  operated  at  the  time  by  the 
Great  Northern  Paper  Company.  The 
mill  is  currently  cnwrated  by  Bowater. 
Inc.  In  1980.  a  solnir  dioxide  attainment 


plan  for  Millinocket  was  submitted  and 
approved  by  EPA  (45  FR  81941). 

After  this  plan  was  approved,  the  area 
maintained  compliance  with  the 
NAAQS  for  12  consecutive  quarters,  and 
on  December  29, 1983,  the  Governor  of 
the  State  of  Maine  submitted  a  request 
to  redesignate  the  area  to  attainment 
EPA  detomined  that  the  original 
request  was  incomplete  since  the 
monitored  data  alcme  was  not  sufficient 
to  declare  the  area  attainment  Maine 
DEP  resubmitted  the  request 
accompanied  by  a  modeling  study  on 
April  30. 1984.  EPA  then  determined 
that  the  request  was  complete  on  June 
19. 1984. 

EPA  was  unable  to  process  the 
redesignation  request,  however,  becauae 
of  a  pending  challenge  to  the  use  of 
"moged"  stacks  to  comply  with  the 
ambient  standards.  See  NRDCv. 
Thomas.  838  F.2d  1224  (D.C  C3r.  1988), 
cert  denied  109  S.Ct  219  (1988).  As 
part  of  the  attainment  plan.  Great 
Northern  had  built  a  single  merged  stack 
for  three  exhaust  streams.  Litiganto  in 
NRDC  V.  Thomag  had  challenged 
whether  it  was  proper  to  consider  such 
a  configuration  in  a  modeling  study. 
EPA  has  determined  that  thc«e  air 
streems  were  merged  for  sound 
economic  and  engineering  reasons  prior 
to  1985.  and  that  sulfur  emissions  did 
not  increase  as  a  result  of  the  merged 
stack.  Therefore.  EPA  has  determhied 
that  the  merged  stack  is  not  a  dispersion 
technique  and  may  be  included  in  the 
modelUng.  See  40  CFR 
51.100(hhX2XiiXC)  and  NRDC  v. 
TTiomos.  838  F.2d  at  1255.  The  publicly 
avaiUUe  docket  supporting  this  action 


includes  a  technical  support  document 
which  describes  the  basis  for  this 
determination  in  more  detail. 

Monitors  in  the  Millinocket  area  have 
shown  that  since  the  original  plan  was 
implemented,  the  area  bias  never 
violated  the  SO2  standard  during  the 
last  16  years. 

Section  107(dH3)(E)  requires  the  state 
to  submit  a  maintenance  plan  as 
described  in  Section  175 A.  Maine  has 
agreed  to  a  maintenance  plan  which 
will  protect  the  air  quality  in  the 
Millinocket  area.  The  plan  includes 
contingency  measures  to  be  taken  if 
future  violations  of  the  NAAQS  occur. 
EPA  requires  the  contingency  measures 
for  SO2  maintenance  plans  to  include  a 
program  to  identify  sources  of  violations 
of  the  SO2  NAAQS  and  to  undertake 
aggressive  enforcement  activity  to 
address  any  SIP  violations.  57  FR  13498. 
«13547  (April  16. 1992).  The  Bowater 
mill  is  the  only  large  sulfur  source  in 
Millinocket  likely  to  be  responsible  for 
sulfur  NAAQS  exceedences.  and  Maine 
has  an  ample  enforcement  program  to 
assure  that  it  complies  with  the  SIP.  The 
plan  is  part  of  the  publicly  available 
docket  supporting  this  action. 

EPA's  review  of  this  material 
indicates  that  Millinocket  should  be 
redesignated  to  attainment  for  SO2. 

Summary  ofllus  Action 

This  action  will  redesignate     - 
Millinocket.  ME  from  nonattainment  for 
SO2  to  attainment  for  SO2.  By  doing 
this,  the  entire  Air  Quality  Control 
Region  109  will  be  in  attaiiunent  for 
SO2. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  1. 1997 
unless  adverse  or  critical  commenta  are 
received  by  June  2, 1997. 

If  the  EPA  receives  such  commenta, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publiahins  a  subsequent  doctuneat  that 
will  withdraw  the  final  action.  All 
public  cmnmento  received  will  then  be 
addressed  in  a  subsequent  final  rule 
bued  (m  this  action  serving  as  a 
proposed  rule.  The  EPA  wul  not 
institute  a  second  mmmimt  period  on 
this  action.  Any  parties  intsrastad  in 
commenting  on  tnis  action  should  do  so 
at  this  time.  If  no  such  commenta  are 
received,  the  pubUc  is  advised  that  this 
action  ifdll  be  epa^ye  on  Ju^,||  WHTk  ■.. 


Final  Action 

EPA  is  approving  Maine's  request  to 
redesignate  Millinocket  to  attaiiunent 

forSOi. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  review  imder 
Executive  Order  12866. 

Administrative  Requiremmta 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
proced\ires  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  l^  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
5  U.S.C  §600  et.  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  «itities 
include  small  businesses,  small  not-for- 
profit  enterprises,^and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  die  Qean  Air 
Act  (Act)  do  not  create  any  new 
requirements  by  simply  approve 
requirementa  that  the  State  is  already 
imoosing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirementa.  I  certify  th^  it 
does  not  have  a  sigaificuit  impact  on 
any  small  entities  affiscted.  Moreover. 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  pxeperation 
of  a  flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  ita  actions 
concerning  SIPs  on  such  grounds.  See 
Uruor^  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C 
7410(aX2). 

C.  Unfunded  Mandates 

Under  Sections  2Q2  of  the  Unfrmded . 
MandatafRp&innActofMPS  08^1  r-\    „ 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  residt  in  estimated  costs  to  State, 
local,  or  tribal  govemmenta  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirementa.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  snudl 
govemmenta  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  coste  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govemmenta  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirementa 
under  State  w  local  law.  and  imposes 
no  new  requirementa.  Accordingly,  no 
additional  costa  to  State,  local,  or  tribal 
govemmenta,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Confess  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(aXlXA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Represmtatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  R^jater.  This  rule  is 
not  a  "major  nile"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(bXl)  of  the  Cleen 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
apmopriate  dicuit  by  July  1, 1997. 
Filing  a  petition  far  reconsider^on  by 
the  Administrator  of  this  final  rule  does 
not  affsct  the  finality  of  this  rule  fOT  the 
purposes  of  judicial  review  nor  does  it 
extend  die  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  poaQwne  the  effectiveness  of 
such  rule  m  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  ita  requirements.  (See  section 
307(bX2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  coinnienf  period  alkwrad 
,  for  in  the  piu)NMdi.  rit:,-,7f  t,i^^-.  ,-■*  .'i^v;: 
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List  of  Sulqecte  in  40  CFR  Part  •! 

Environmental  protection,  Air 
pollution  contiol,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 


Dated:  Much  20. 1997. 
lekBP.DaVillan, 

Regional  Administrator.  Region  I. 

Part  81  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  81— [AMENDED] 

1.  The  authority  for  part  81  continues 
to  read  as  follows: 

SO2 


Aathority:  42  U.S.C  7401-7671q. 

Subpart  C— Maine 

2.  Section  81.320  is  amended  by 
revising  the  table  for  SO2  to  read  as 
follows: 

181.320 


Designated  area 


ACKR  110  

AQCR  107  

AQCR  109  

AQCR  lOS-Madavvaaka 
Rest  of  region  _...... 

AQCR  111  


Does  not  meet 
primary  stand- 
ards 


Does  not  meet 
secorKtary 
standards 


Cannot  be 
dassified 


Better  ttian  na- 
tional standard 


X 
X 
X 


X 
X 


(FR  Doc  97-11483  Filed  5-1-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
lpp^-aoo48i:  Fm.-«7is-q 

RM2070-AB78 

ClonMxone;  Pealicide  Tderancee  for 
Emergency  EMmpttone 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
action:  Final  rule. 


This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  herbicide  clomazone  in  or  on  the 
food  commodity  watermelons  in 
connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Fedaral  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  uae  of 
clomazone  on  watermelons  in  Delaware, 
Virginia,  and  Maryland.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  o^domazone  on 
watermelons  pursuant  to  section 
4080X6)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  This 
tolerance  «vill  expire  and  is  revoked  on 
May  30. 1998. 

DATES:  This  regulation  becomes 
efSsctive  May  2. 1997.  Ob)ections  and 
requests  for  bearings  must  be  received 
by  July  1.1997. 

AOONESSES:  Written  ol^ections  and 
hearing  requests,  identified  by  the 
docket  control  number,  ((M>P-3a0481]. 


must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  SL,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300481],  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Progranu, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  «2, 
1921  Jefforson  Davis  Hvry.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Qnk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
dockufBpaniail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  farm  must  be  identified  by 
the  docket  number  fOPP-300461].  No 
Confidential  Business  Infonnation  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depoeitory 
Librariee.  , 


FOR  FURTHER  ■TOWiATION  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  (7505W),  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jeffsrson 
Davis  Highway,  Arlington,  VA  (703) 
308-8347,  e-mail: 
dietrich.virginia9epamail.epa.gov. 
SUPPLBiBITARY  MFONMATION:  EPA, 
pursuant  to  section  406(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  herbicide  clomazone  (2- 
(2-Chlorophenyl)  methyl-4.4-dimethyl- 
3-isoxazolidinone)  in  or  on  watermelons 
at  0.1  ppm.  This  tolerance  will  expire 
and  be  revoked  by  EPA  on  May  30, 
1998.  After  May  30, 1998,  EPA  will 
publish  a  document  in  the  Fedaral 
Regjater  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

L  BeckgreiuHi  aad  Statutory  Aitfliarity 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pvb.  L.  104-170)  was 
sigjaed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodanticida  Act 
(FIFRA),  7  U.S.C  136  et  seq.  The  FQPA 
amendments  went  into  eCbct 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
undera  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  tfie  final 
rule  eatahlishing  the  time-limited , 


tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  e}qx)sures  and  all  othw 
exposures  for  which  there  is  reliable 
inionnati<m."  This  includes  exposure 
through  drinking  watw,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  speoal 
consideration  to  exposiue  of  inbnts  and 
children  to  the  pesticide  rhamiml 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
rendue...."        

Secti(m  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provisimi  of  FIFRA,  if  EPA 
determines  diat  "emergency  conditiMu 
exist  which  require  sudi  exemptioo". 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requiremoit  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  resuh  from  the 
use  of  a  pesticide  under  an  emeigency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Secti(Hi  4O80)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
secticm  408(1)(6)  and  requires  that  the 
regulations  be  consistent  wWi  section 
408(bH2)  and  (cK2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exempticms  from 
the  reqidrement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  fat  public  comment  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  0)(6)  writhout  notice  and  comment 
rulemaking. 

In  estabushing  section  18-related 
tolerances  and  exemptions  during  this 


interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  applicatian  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  mil  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 


n.  Enwrjancy  ExaosptioBS  far 
Ckwaaaae  on  WatennekiBs  and 
FFDCA  Toleraaoea 

Between  December  30, 1996  and 
January  24. 1997.  Departments  of 
Agriculture  from  three  states  (Delaware. 
Maryland  and  Virginia)  each  requested 
a  specific  exemption  under  FIFRA 
section  18  Ux  the  uae  of  domazone  to 
control  weeds  in  watermelons.  These 
exemptiens  stated  that  no  heorbiddM 
with  efficacy  similar  to  clomazone  are 
currently  registered  for  use  on 
watmnelaas  and  that  Mdthout  its  use. 
significant  economic  loss  will  be 
expected.  After  having  reviewed  their 
submission,  EPA  conciua  that  an 
emeigency  condition  exists. 

As  part  of  its  assessmoit  of  these 
applications  for  emergency  exemption, 
EPA  assessed  tiie  potential  risks 
presented  by  residues  of  clomazone  on 
watermelons.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  to  grant  the  section  18 
exemptions  only  after  concluding  that 
the  necessary  tolerance  imder  FFDCA 
section  408(1)(6)  would  dearly  be 
consistent  vnih  the  new  safety  standard 
and  with  FIFRA  section  18.  lliis 
tolerance  for  domazone  will  permit  the 
marketing  of  watermelons  treeted  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  D'A  is  issidng  this 
tolerance  without  notice  and 
opportimity  for  public  comment  undw 
section  408(e)  as  provided  in  section 
408(1)(6).  Althou^  these  tolerances  will 
expire  and  are  revoked  on  May  30, 1998, 
under  FFDCA  section  408(1)(5),  residues 
of  dcmiazone  not  in  excess  of  the 
amoimt  specified  in  the  tolerance 
remaining  in  (w  on  watermelons  after 
that  date  will  not  be  unlavrful,  provided 
the  pestidde  is  applied  during  the  term 
of.  and  in  accordance  wldi  all  the 


conditions  of  the  emeigency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  sdentific  data  on.  or 
other  relevant  information  on  *bi« 
pesticide  indicate  that  the  rendues  are 
not  safe. 

EPA  has  not  made  any  decisions 
dx>ut  whether  domazcme  meeta  the 
requirements  for  registration  under 
FIFRA  section  3  for  uae  an  watermelons 
or  whether  permanent  tolerance  for 
domazcme  for  watermelons  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
clomazone  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nw 
does  this  action  serve  as  the  basis  for 
my  State  other  than  Delaware,  Virginia, 
and  Maryland  to  use  this  product  on 
watennelons  under  section  18  of  FIFRA 
without  following  all  provisicms  of 
section  18  as  identified  in  40  CFR 
180.166.  For  additional  infmmation 
regarding  the  emeigency  exempti<ms  for 
domazone.  contact  the  Agency's 
Registraticm  Divisicm  at  the  address 
provided  ahov9. 


in. 

Hndinga 


and  Statntory 


EPA  perfcmns  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pestidde  residues.  First, 
EPA  determines  the  toxidty  of 
pestiddes  based  primarily  on 
lexicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including,  but 
not  limited  to,  reproductive  effects, 
developmental  toxidty.  toxidty  to  the 
nervous  system,  and  caidnogenidty. 
For  many  of  theee  studies,  a  doae 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  eOeclts  (threshold  effects) 
and  doees  causing  no  observed  effects 
(the  "no-obaerved  eSsct  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  obanved  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generaUy  divides  the  N(KL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  fectm  (usually  100  or  more) 
to  deteimine  the  Refarenoe  Doee  (Rfl)). 
The  Rfi)  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appredabfe  risks  to 
human  health.  An  imcertainty  fector 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pestiddes  than 
the  test  animals,  and  that  one  perstm  m 
subgroup  of  the  population  (such  as 
infents  and  childroi)  could  be  up  to  10 
times  mcue  sensitive  to  a  pestidde  than 
another.  In  addition.  EPA  assesses  the 
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potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD]  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  hiunan 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposiue 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

hi  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposiue  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consiunption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximiun  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worat  case"  estimate  since 
it  is  based  on  the  assiunptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
Ufetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposxue  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  watermelons  treated 
data)  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerances. 


IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Clomazone  is  not  registered  by  EPA  for 
indoor  or  outdoor  residential  use. 
Existing  food  and  feed  use  tolerances  for 
clomazone  are  listed  in  40  CFR  180.425. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  clomazone  and  to  make  a 
determination  on  aggregate  exposiue, 
consistent  with  section  408(b)(2).  for  the 
time-limited  tolerance  for  residues  of 
clomazone  in  or  on  watermelons  at  0.1 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Acute  risk.  No  appropriate  acute 
dietary  endpoint  was  identified  by  the 
Office  of  Pesticide  Programs  (OPP). 

2.  Chronic  risk.  Based  on  available 
chronic  toxicity  data,  the  OPP  has 
established  the  RfD  for  clomazone  at 
0.043  mg/kg/day.  The  RfD  is  based  on 
a  2-year  feeding  study  in  rats  with  a  no 
observed  effect  level  (NOEL)  of  4.3  mg/ 
kg/day  and  an  uncertainty  factor  of  100. 
based  on  increased  liver  weights  and 
serum  cholesterol  at  the  Lowest 
observed  effect  level  (LOEL)  of  21.5  mg/ 
kg/day. 

3.  Cancer  risk.  Clomazone  has  not 
been  classified  by  the  Office  of  Pesticide 
programs.  However,  there  have  been  no 
cancer  concerns  reported  at  this  time. 

B.  Aggregate  Exposure 

Tolerances  for  residues  of  clomazone 
are  currently  expressed  as  2-(2- 
Chlorophenyl)methyl-4,4-dimethyl-3- 
isoxa-zolidinone.  Tolerances  ciurrently 
exist  for  residues  on  more  than  a  dozen 
commodities  (see  40  CFR  180.425). 

The  Agency  identified  chronic 
exposure  as  appropriate  for  aggregate 
ri^  assessment.  The  aggregate  chronic 
risk  is  equal  to  the  sum  of  the  chronic 
risk  fit)m  exposure  from  food  +  water  + 
residential  (indoor  and  outdoor)  uses. 
Clomazone  is  not  registered  for  any 
residential  uses  so  no  exposure  &t>m 
this  route  is  expected.  The  Agency 
estimates  that  aggregate  risk  (food  plus 
drinking  water)  would  not  exceed  the 
RfD  for  clomazone. 

No  short-  or  intermediate-term  non- 
dietary,  non-occupational  exposiue-  - 
scenario  exists  for  clomazone,  therefore, 
a  short-  or  intermediate-term  aggregate 
risk  assessment  is  not  required.  No 
appropriate  acute  dietary  risk  endpoint 
was  identified,  thus  no  acute  aggregate 
risk  assessment  is  required.  A  cancer 
aggregate  risk  assessment  is  not  required 


because  there  are  no  reported  cancer 
concerns  at  this  time. 

For  purposes  of  assessing  the 
potential  dietary  exposure  under  this 
tolerance,  EPA  assumed  tolerance  level 
residues  and  100  percent  of  crop  treated 
to  estimate  the  TMRC  from  all 
estabhshed  food  uses  for  clomazone  (for 
more  than  a  dozen  commodities)  and 
the  proposed  use  on  watermelons.  There 
are  no  watermelon  animal  feed  items  so 
no  residue  levels  in  animal  commodities 
potentially  resulting  from  feeding  of 
these  commodities  were  considered. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  npn  food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

There  is  potential  for  clomazone  to 
leach  to  ground  water  because  based  on 
the  available  studies  used  in  EPA's 
assessment  of  environmental  risk, 
clomazone  is  moderately  persistent  and 
potentially  mobile.  For  this  reason, 
exposure  to  clomazone  through  drinking 
water  was  considered  during  the  risk 
assessment. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  appUed  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological^dpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  well  below  the  level  that 
would  cause  clomazone  to  exceed  the 
RfD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
clomazone  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 


prevent  the  Agency  frtim  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

C.  Cumulative  Exposure  to  Substances 
with  Conunon  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
iidbrmation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpfid  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
conmion  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effiects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechainism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed).  EPA  has  not  made  a 
determination  K^ether  clomazone  and 
any  other  pesticide  have  a  common 


mode  of  toxicity  and  require  cumulative 
risk  assessment.  For  purposes  of  these 
section  18  exemptions,  the  Agency  has 
considered  only  risks  from  clomazone. 

D.  Safety  Determination  for  U.S. 
Population 

Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  TMRC  dietary  exposure 
assumptions,  EPA  has  concluded  that 
dietary  exposure  from  food  to 
clomazone  will  utilize  <1  percent  of  the 
Rfi)  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Whatever 
reasonable  bounding  figure  the  Agency 
eventually  decides  upon  for  the 
contribution  from  wato^.  that  number  is 
expected  to  be  well  below  99%  of  the 
RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
resuh  from  aggregate  exposure  to 
clomazone  residues. 

E.  Safety  Determation  for  Infants  and 
Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additioiud  tenfold  margin 
of  exposure  (safety  ^sctor)  for  infants 
and  children  in  the  case  of  threshold 
effects  to  account  bx  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infents  and  children. 
Margins  of  exposure  (safety)  are  often 
refsRed  to  as  uncertainty  (safety) 
fectore.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-spedes  variabiUty)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  childroi  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Baaed 
(m  current  toxicological  data 
requirements,  the  database  for 
clomazone  relative  to  pre-  ({Hovided  by 
rat  and  rabbit  developmental  studies) 
and  post-natal  (provided  by  the  rat 
reproduction  study)  toxicity  is 
complete. 

In  assessing  the  adequacy  of  the 
standard  uncertainty  factor  for 
clomazone,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 


the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  paraits. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
ATiimwU  and  data  on  systonic  toxicity. 

Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  In  the  rat 
developmental  toxicity  study,  the 
matenul  and  developmmital  NOELs  and 
LELs  occurred  at  the  same  dose  levels 
of  100  and  300  mg/kg/day.  respectively, 
and  the  developmental  ftndings  did  not 
indicate  a  need  for  an  acute  dietary  risk 
assessment.  The  rabbit  developmental 
study  had  no  developmental  findings  up 
to  700  mg/kg/day  (highest  does  tested). 

The  Agency's  review,  completed  in 
1988,  of  the  rat  reproductive  toxicity 
study  indicates  that  there  may  he  a 
special  post-natal  sensitivity  for  inbnts 
and  children.  The  parental  NOEL  and 
LOEL  were  50  and  100  mg/kg/day, 
respectively,  based  on  decreased  body 
weight,  decreased  food  consumption, 
increased  clinical  signs  and  increased 
organ  weights.  The  pup  NOEL  and 
IX^L  were  5  and  50  mg/kg/day, 
respectively,  based  on  decreased 
survival,  decreased  viabihty,  and 
decreased  body  weight. 

However,  upon  rereview  of  diis  study 
for  this  section  18  exemption,  the 
Agency  has  discovered  discrepancies 
between  the  conclusions  presented  in 
the  review  and  the  data  provided  in  its 
summary  tables.  However,  based  on  our 
review,  the  Office  of  Pesticide  Programs 
believes  that  the  standard  uncertainty 
factor  is  adequate  to  protect  infents  and 
children  and  that  an  additional 
uncertainty  factor  is  not  necessary. 

In  any  event,  given  the  low  percentage 
(<  1%)  of  the  r£  occupied  for  infants 
and  children,  which  was  calculated 
using  very  conservative  aggregate  risk 
estimates,  aggregate  exposure  estimates 
for  infents  and  children  would  not 
exceed  the  Agency's  level  of  concent 
even  if  an  additional  uncertainty  factor 
were  to  be  added. 

Despite  the  potential  for  exposure 
through  drinking  water,  EPA  has 
concluded  that  die  percentage  of  the 
RfD  that  will  be  utiUzad  by  dietary 
exposure  (including  drinldng  water 
exposure)  to  residues  of  clomazone  does 
not  exceed  100%  for  any  of  the 
population  subgroups.  Considering  food 
only,  the  population  subgroup  with  the 
largest  percentage  of  the  RfD  occupied 
is  &e  non-nursing  infants  (<  1  year  old) 
at  <  1%  of  the  RfD.  Theref(»e.  taking 
into  account  the  ccHupleteness  and 
reliability  of  the  toxicity  data  and  the 
conservative  expoeum  assessment.  EPA 
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concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  domazone  residues. 

V.  CMier  Considerations 

The  metabolism  of  clomazone  in 
plants  is  adeqiiately  understood  for  the 
purposes  of  this  tolerance.  There  are  no 
Codex,  Canadian,  or  Mexican 
international  maximum  residue  levels 
established  for  residues  of  clomazone  on 
watermelons.  There  is  a  practical 
analytical  method  (Method  I,  Pesticide 
Analytical  Manual,  Voliune  U)  for 
detecting  and  measuring  levels  of 
clomazone  in  or  on  food  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  level  set 
by  the  clomazone  tolerance.  EPA  has 
provided  information  on  this  method  to 
FDA.  The  method  is  available  to  anyone 
who  is  interested  in  pesticide  residue 
enforcement  from:  By  mail.  Calvin 
Furlow,  Pubhc  Response  and  Program 
Resources  Branch,  Field  Operations 
Divisi<ni  (7506C).  Office  of  Pesticide 
Programs.  Envinnunental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number  Crystal  Mall  #2.  Rm  1128. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
703-305-5605. 

VL  CoachBioa 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  clcmazoDe  in  or  on  watermelons  at 
0.1  pjn. 

Vn.  Ob^ectians  and  Hearing  Requests 

The  new  FFDCA  section  408(g] 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  |uly  1, 1997,  file 
^written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Cleric,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Cleric  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objecticms  must  include  a 
statement  of  the  factiial  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  thisre  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  mora  of  sudi  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  muricing 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  p>art  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  (OPP- 
300481]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  «2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-dockat#Bpainail.ep«.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

K.  Regulatory  Aaeeaament 
Raquirementa 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action" 
and.  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  ($8 
FR  58093,  October  28, 1993).  or  spedal 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
lulemaidng.  the  regidatory  flexibiUty 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  advose 
impact  (46  FR  24950.  May  4. 1981). 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procediuv  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  D  of  Pub.  L.  104-121. 110 
Stat.  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 


Lirt  of  Subjecta  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediire. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

DttBd:  April  18. 1M7. 
PMarCnUdBS, 

Director,  Office  of  Pesticide  Programs. 
Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-(AIIENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Airtiiority:  21  U.S.C.  346a  and  371. 

2.  Section  180.425  is  amended  as 
follows 

i.  By  designating  the  existing  text  as 
paragraph  (a)  "GenertJ". 

ii.  By  adding  paragraph  (b). 

iii.  By  adding  and  reserving 
paragraphs  (c)  and  (d). 

f  180.425    Ctomnone; 


(a)  Genera/.  *     *     * 

(b)  Section  18  emergency  exempttons. 
Time  limited  tolerances  are  established 
for  residues  of  the  herbicide  clomazone 
(2-(2-Chlorophenyl)  methyl-4.4- 
dimethyl-3-isoxazolidinone)  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerance  is 
specified  in  the  following  table.  The 
tolerance  expires  and  will  be  revoked  by 
EPA  on  the  date  specified  in  the  table. 


Parts  per 
miMon 

cxpirationr 

Revocation 

Date 

conwTKXMy 

WatermekNis 

0.1 

srxm 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvatent  residues. 
(Reserved] 

(FR  Doc.  97-11505  Filed  5-01-e7;  8:45  am] 


CHVinOMMDfrAL  PROTECTION 
AGENCY 

40CFRPwt180 
tOPP-3e0474A;  Pm.-S714-q 
RM»7»-AB7t 


Proptcofwnte; 
tor  Efnwpsncy 


SUMMARY:  EPA  publidied  in  the  Federal 
Register  of  April  11, 1997.  a  document 
establishing  time-limited  tolerances  for 
combined  residues  of  the  pesticide 
propiconazole  in  or  on  the  food 
commodities  almonds  and  cranberries. 
The  tolerance  level  for  cranberries  was 
listed  incorrectly.  This  document 
corrects  the  amount 
EFFECTIVE  DATE:  This  correction  is 
efCactive  May  2, 1997. 
FOR  FURTWR  MFOMMTKM  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505W).  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  «1.  2800  Je£ferson  Davis 
Highway.  Arlington.  VA.  703-308-«418. 
e-mail:  odiottolga9epamail.epa.gov. 
SUPPIfMENTARY  WrORMATIOM;  EPA 
published  a  document  on  April  11. 1997 
(62  FR  17710)  (FRL-5600-5). 
establishing  time-limited  tolerances  for 
combined  residues  of  the  pesticide 
propiconazole  in  or  on  the  food 
commodities  almonds  and  cranberries. 
The  tolerance  level  for  cranbories  was 
listed  incorrectiy.  This  document 
corrects  the  amount 

List  of  Subjects  in  40  CFR  Part  IM 

Environmental  protection. 
Administrative  practice  and  procedtue. 
Agricultural  commodities.  Pesticides 
and  pests,  Repenting  and  recordkeeping 
requirements. 

Dated:  April  23. 1997. 

Stephen  L*  Jennsont 

Acting  Division  IXrector.  Office  of  Pesticide 

Propxuns. 

In  FR  Doc.  97-9371  published  on 
April  11, 1997  (62  FR  17710).  make  the 
followring  correction: 

flW.494    (Corraeladg 

On  page  17717,  in  §  180.434(b).  in  the 
table,  the  entry  for  cranberries,  in  the 
second  column,  parts  per  million  is 
corrected  to  read  "1.0". 
(FR  Doc.  97-11506  Filed  5-1-97;  8:45  am] 


CNVmOiaCtlTAL  PWOTECTION 


ACTION:  Final  rule. 


40  CFR  Part  180 
(OPP-aOMTt;  FM.-S71S-a] 
RMaOTO-ABTS 


wOfnnRpn 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


AOBICY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  hrabicide  peraquat  in  or  on  the  food 
commodities  solium  grain,  scutum 
forage,  sorghum  stover,  sor^^um 
aspirated  grain  fractions,  com  grain, 
com  forage,  com  fodder,  com  flour,  and 
poultry  byproducts  in  connection  vrith 
EPA's  granting  of  an  emergency 
eicemption  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  paraquat  on 
sorghum  and  com  in  Louisiana.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
paraqiut  in  these  foods  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on  April  14. 
1998. 

DATES:  This  regulation  becomes 
effective  May  2  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  July  1. 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  numbw,  (OPP-300479]. 
must  be  submitted  to:  Heering  Qeric 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708. 401  M  St.  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquartns  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300479].  must  also  be  submitted  to: 
Public  Response  and  Progrun  Resources 
Branch,  Field  Opoatioiu  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requesU  to  Rm.  1132.  CM  #2. 
1921  Jeffnson  Davis  Highway. 
Arlington,  VA.  A  Copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Cleik  may  also  be  submitted 
electronically  by  amding  electroBic 
mail  (e-mail)  to:  opp- 
docketOBpamail.epa.gov. 

Copies  of  ot^ectioiis  and  hearing 
requests  must  be  submitted  as  an  ASCII 
£Ue  avoiding  the  uae  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  wriU  alao  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  number 
(OPP-900479],  No  Confidential 
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Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
FOR  FURTHER  MFORMATKM  COffTACT:  By 
mail:  Pat  Cimino,  Registration  Division 
(7505W).  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
308-8328.  e-mail: 
cimino.patdepamail.epa.gov. 
SUPPLEMEMTARY  INFORMATXM:  EPA, 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  paraquat  (l,l'-dimethyl-4,4'- 
bipyridinium-ion).  in  or  on  grain 
sorghum  at  5.0  part  per  million  (ppm), 
sorghum  stover  at  10.0  ppm,  soighum 
forage  at  3.0  ppm,  aspirated  sorghum 
grain  fractions  at  50.0  ppm,  com  grain 
at  0.05  ppm,  com  forage  at  3.0  ppm, 
com  fodder  at  10.0  ppm,  com  flour  at 
0.10  ppm  and  poul^  byproducts  at 
0.02  ppm.  These  tolerances  will  expire 
and  be  revoked  by  EPA  on  April  14, 
1998.  After  April  14, 1998.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regtilations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  efiiect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procediues. 
These  activities  are  described  below  and 
disctissed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)(FRL-5572-9). 

New  section  40«(b)(2)(A)(i)  allowrs 
EPA  to  estabhsh  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "sals."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  restdt  frtim  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  expoeiues  and  all  othec.  ,/.i,„ 


exposures  for  which  there  is  reliable 
infarmation."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  bom  aggregate 
exposure  to  the  pesticide  chemical 
residue...."        

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
bom  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  reqtiirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6)  * 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997. 
governing  the  establishmmt  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regiilations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  bom 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA.  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  estabushing  section  18-related 
tolerances  and  exemptions  during  rtii« 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  pcHicy 
decisions  omceming  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development .  . 
EPA  intends  to  ad  on  section  Iflhcelatod 


tolerances  and  exemptions  that  clearly 
qualify  imder  the  new  law. 

n.  Emergency  Exemption  for  Paraquat 
on  Sorghum  and  Com  and  FFDCA 
Tolerances 

On  August  6, 1996.  the  Louisiana 
Department  of  Agriculture  Forestry  used 
its  authority  to  declare  the  existence  of 
a  crisis  situation  within  the  state, 
thereby  authorizing  use  under  FIFRA 
section  18  of  paraquat  on  sorghum  and 
com  as  a  harvest  aid  for  control  of 
weeds.  Louisiana  stated  that  above 
average  rainfall  has  restilted  in  regrowth 
and  flushes  of  weeds  in  com  and 
sorghum  rendering  harvest  difficult  to 
impossible  in  the  state.  This  could 
result  in  an  economic  disaster  for 
Louisiana  com  and  sorghum  producers. 

As  part  of  its  assessment  of^ese 
crisis  declarations,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
paraquat  in  or  on  sorghiun  and  com.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  allow  the  crisis  uses 
only  after  concluding  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  dearly  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  These  tolerances  for 
paraquat  will  permit  the  marketing  of 
com  and  sorghum  treated  in  accordance 
with  the  provisions  of  the  section  18 
emergency  exemptions.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemptions  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful.  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  under  section  408(e)  as 
provided  in  section  408(1)(6).  Althoi^h 
these  tolerances  will  expire  and  are 
revoked  on  April  14. 1998,  under 
FFDCA  section  408(1)(5).  residues  of 
paraquat  not  in  excess  of  the  amounts 
spedfied  in  the  tolerances  remaining  in 
or  on  sorghiun  and  com  after  that  date 
will  not  be  unlawful,  provided  the 
pestidde  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of.  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  sdraitific  data  on.  or 
other  relevant  information  on  this 
pestidde  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whethw  paraquat  meets  the 
requirements  for  registration  imder 
FIFRA  section  3  for  use  on  scushum  and 
com,  or  whether  permanent  tolerances 
for  paraquat  for  soighum  and  com 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  pjLparaquat  by  a  State  for 
special  local  needs  under  FIFRA  section , 


24(c).  Nor  does  this  action  serve  as  the 
basis  for  any  State  other  than  Louisiana 
to  use  this  produd  on  this  crop  undftr 
section. 18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  paraquat,  contad  the 
Agency's  Registration  Division  at  tfie 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pestidde  residues.  First. 
EPA  determines  the  toxidty  of 
pestiddes  based  primarily  on 
toxicological  stuoies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  efiiects.  induding  (but 
not  limited  to)  reproductive  eSeicts, 
developmental  toxidty,  toxidty  to  the 
nervous  system,  and  cardnogenidty. 
For  many  of  these  studies,  a  dose 
response  reUrtionship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  eQscts  (threshold  efEscts) 
and  doses  causing  no  observed  effects 
(the  "no-observed  efifod  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  eCEscts  have  been 
determined  to  be  threshold  eSscts.  EPA 
generally  divides  the  UOEL  from  die 
study  with  the  lowest  NOEL  by  an 
unontainty  fador  (usually  100  or  mom) 
to  determine  the  Refannoe  Dose  (Rfl)). 
Hm  Rfl)  is  a  level  at  or  below  wfaidi 
daily  aggregate  exposure  over  a  lifiBtinie 
will  not  pose  appreciable  risks  to 
human  baalth.  An  uncertainty  facXot 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  mote  sensitive  to  pestiddes  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  diilaren)  could  be  up  to  10 
times  mofe  sensitive  to  a  pestidde  than 
another.  In  addition.  EPA  assesses  die 
potential  risks  to  infants  and  childien 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  detennines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pestidde  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  Rfl})  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
spedes  of  laboratory  animals  are 
conduded  to  screen  pestiddes  far 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
-of  the  evidence  review  of  all  relevant 
toxicological  data  induding  short  term 
and  mutagenidty  studies  and  structure 


activity  relationship.  Once  a  pestidde 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  apprt^riate 
NOEL)  will  be  carried  out  oased  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  bam 
the  pestidde  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  sudi  as 
where  residues  leadi  into  groimdwatn 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
cranmodity  by  the  tolerance  level  or  the 
antidpated  pestidde  residue  leveL  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  ruidues  consumed  daily  if 
each  food  item  contained  pestidde 
residues  equal  to  the  toletanoe.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumpticms  that  food 
contains  pestidde  residues  at  the 
tolennoe  level  and  that  100  peromt  of 
every  cn^  amsidered  in  the  analysis  is 
treated  with  the  pesticide  being 
evaluated.  If  the  TMRC  exceeds  the  RflD 
or  poses  a  lifetime  cancw  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  mcxe 
accurate  exposure  estimate  fir  the 
pesticide  by  evaluating  additional  tjrpes 
of  infixmaticMi  (antidpated  residue  date 
and/or  peromt  oi  crop  treated  date) 
wdiich  show.  geneMly,  that  pestidde 
residues  in  most  ftmds  when  they  are 
eaten  are  well  below  established 
tolerances  and  that  the  entire  cn^  may 
not  have  been  treated  with  the  potidde. 


IV, 

Camnlati^lfak 
DetaradMrtioB  of  Safety 

Consistent  mth  section  408(b)(2)(D). 
EPA  has  reviewed  the  availaUe 
sdentific  date  and  other  relevant 
information  in  support  of  this  action. 
Paraquat  is  already  registered  by  EPA 
fat  use  on  various  fcwd  and  feed  crops 
(see  40  CFR  180.205  for  specific 
tolerances).  Tolerances  exist  far  most  of 
the  food  or  feed  crops  affected  by  these 
emergency  exemptions  (0.05  ppm  (Non- 
Detectable)  levels  for  com  (grain,  fcxlder 
and  forage)  and  soighum  (grain  and 
forage)];  however,  they  were  esteblished 
for  use  patterns  (primarily  as  pre-plant 


heibidde  use  for  reduced-tillage  soil 
conservation  farming  practices)  with 
much  longer  pre  harvest  intervals  (PHI) 
than  these  emergency  exemption 
harvest-aid/desiccant  use  patterns. 

The  pestidde  residues  from  the 
emergency  exemption  harvest  aid/ 
desiocant  use  pattern  exceed  the 
established  tolerances,  therefcwe.  new 
tolerance  levels  are  required.  Tolerances 
exist  for  meat,  milk,  poultry  and  eggs  to 
address  the  potential  for  secondary 
residues  resulting  from  the  use  of 
treated  commodities  as  feed.  Secondary 
residues  in  aninial  commodities  bxxa 
this  section  18  use.  resulting  from  the 
use  of  solium  or  com  as  feed,  are  not 
expected  to  exceed  existing  tolerances 
with  the  exception  of  poultry 
byproducU.  The  existing  toletanoe  fnr 
poultry  bjrproducts  is  0.01  ppuL 
Residues  in  poultry  byproducte  are  not 
expected  to  exceed  0.02  ppm  as  a  resuh 
of  these  emergency  exemption  uses. 

EPA  has  suffident  date  to  assess  the 
hazards  of  paraquat  and  to  make  a 
determination  cm  aggregate  exposure, 
consistent  vrith  section  408(b)(2).  for 
time-limited  tolerances  for  residues  of 
paraquat  in  or  on  grain  scHig^um  at  5.0 
part  per  million  (m>m),  soighum  stover 
at  10.0  ppm.  sos^ium  forage  at  3.0  ppm, 
aspirated  sorghum  grain  fractions  at 
50.0  ppm,  com  grain  at  0.05  ppm,  com 
forage  at  3.0  ppm,  com  fodder  at  10.0 
ppm,  com  flour  at  0.10  ppm  and  poultry 
byproducte  at  0.02  pram.  Concentration 
is  not  expected  in  other  com  processed 
oonunodities  (grite.  oil,  meal,  and 
staidi).  The  Agency's  assessment  of  the 
dietary  egqwsures  and  risks  associated 
widi  establishing  these  tolerances 
follows. 

A.  Toxicological  Profile 
1.  Chronic  toxicity.  The  Rfl)  of  0.0045 


milligrams  per  ] 


-kilogram  per 
day)  was  established  by  me  Agency 


day(nig/kg/ 


based  oa  a  1-year  dog  fiseding  study 
with  a  NOEL  of  15  ppm  (0.45  mg/kg/ 
day)  and  an  uncertainty  fador  of  100. 
Chronic  pneumonitis  was  observed  at 
die  next  dose  of  paraquat  tested.  30  ppm 
(0.93  mg/kg/day,  vxpnamd  as  paraqpiat 
caticm). 

2.  Acute  toxicity.  Based  on  the 
proposed  and  existing  use  patterns  and 
tolerances  and  available  toxicological 
date,  there  are  no  acute  dietary  exposure 
endpointe  of  concern  for  paraquat 

3.  Carcinogenicity.  Using  ite 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24. 
1986  (51  FR  33992),  EPA  has  classified 
paraquat  as  Group  "E"  for 
cardnogenidty  (evidence  of 
noncardnogenidty  for  humans). 
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B.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.205)  for  the  residues  of 
paraquat  in  or  on  various  food 
commodities  ranging  from  0.01  ppm  in 
milk  to  30.0  ppm  in  bean  straw. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  besides  food  are  residues  in 
drinking  water  and  residues  from  non- 
occupational sources  such  as  indoor  and 
outdoor  residential  uses.  There  are  no 
indoor  or  outdoor  residential  uses 
registered  for  paraqxiat. 

There  are  no  acute  dietary  exposure  or 
cancer  risk  endpoints  of  concern  for 
these  uses  of  paraquat.  Aggregate  risk 
has  been  assessed  from  chronic 
exposure  to  food  and  drinking  water. 

1 .  Dietary/food  riak  assessment 
co/isidemtfons.  For  the  purpose  of 
assessing  potential  chronic  dietary 
exposure  from  paraquat,  EPA  assiuned 
tolerance  levels  for  all  uses  and  percent 
of  crop  treated  refinements  for  some 
commodities  to  estimate  the  Anticipated 
Residue  Contribution  (ARC)  from  the 
proposed  and  existing  food  uses  of 
paraquat.  The  use  of  percent  of  crop 
treated  data  for  some  of  the  existing 
food  uses  in  this  analysis  results  in  a 
more  refined  estimate  of  exposure  than 
the  TMRC  Percmt  of  crop  treated 
estimates  are  derived  from  Federal  and 
private  market  survey  data  and  are 
considered  to  be  reliable  data. 
Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  percent  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  understated  for  any 
significant  subpopulation  group. 

2.  Drinking  water  considerations. 
Review  of  terrestrial  field  dissipation 
data  by  the  Environmental  Fate  and 
Effects  Division  indicates  that  paraquat 
is  per8istent.and  very  soluble  in  water 
but  has  a  high  affinity  to  bind  to 
sediment.  As  noted  in  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001.  Sept  1992).  971  wells  were 
sampled  in  5  states  frtim  1983  to  1990. 
Eleven  of  the  971  wells  exhibited 
positive  hits,  up  to  0.1  milligram  per 
Uter  (mg/L)  (ppm).  However,  the  two 
wells  that  exhibited  concentrations  at 
0.1  mg/L  were  in  Missouri,  with  a 
detection  limit  which  was  also  0.1  mg/ 
L.  The  next  highest  concentration  of 
paraquat  was  0.018  mg/L  fit>m  a  well  in 
Virginia,  where  the  detection  limit  of 
the  analytical  method  was  0.00001  mg/ 
L  9.  Based  on  the  poor  analytical 
methodology  used,  the  Agency  believes 
that  the  Missouri  data  are  unreliable. 
There  is  no  established  Maximuin 


Concentration  Level  for  residues  of 
paraquat  in  drinking  Mrater.  The 
following  health  advisory  levels  for 
paraquat  in  drinking  water  have  been 
established:  children  (short-term 
exposure)  0.1  mg/L;  children  (longer- 
term  exposure)  0.05  mg/L;  adult 
(intomediate-term  exposure)  0.2  mg/L; 
and  adult  (lifetime  exposiue)  0.03  mgf 
L. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  ride 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  ccnnpleted  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  mdpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumpticm,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  paraquat  to  exceed  the  RfD 
if  the  tolerance  being  considered  in  this 
dociunent  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with 
paraquat  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound  for  lUD 
exposure  considerations,  would  not 
prevent  the  Agency  bom  determining 
that  thrae  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  Non-dietary,  non-occupational 
considerations.  Paraquat  is  not 
registered  for  indoor  or  outdoor 
residential  use. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cxunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechainiitins  of 


toxicity  and  condticting  ciunulative  risk 
assessments.  For  most  pesticides, 
altbaugh  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
vdiether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  ^ply 
scientific  principles  for  better 
detmmining  which  diemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  undnstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  wiU  be  heavily  dependent 
on  chemical-specific  data,  muc^  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  asstuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
paraquat  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
connnon  mechanism  of  toxicity, 
paraquat  does  not  appear  to  prtxluce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  paraquat  has  a  common 
mechanism  of  toxicity  with  other 
sul>stances. 

D.  Determination  of  Safety  for  U.S. 
Population.  Infants  and  Children 

1.  U.S.  population.  As  discussed 
above,  there  are  no  acute  dietary 
exposure  or  cancer  risk  endpoints  of    ' ' 


concern  for  these  uses  of  paraquat  and 
based  on  currently  available 
methodologies,  no  common  mechanism 
of  toxicity  with  other  substances  has 
been  assiuned.  The  safety  for  the  U.S. 
population  from  this  use  has  been 
determined  using  the  aggregate  risk 
assessment  bom  chronic  exposure  to 
food  and  drinking  water. 

Based  on  the  completenessand 
reUability  of  the  toxicity  data  and  the 
ARC  dietary  e;q>osiue  assiunptions,  the 
Agency  has  concluded  that  chronic 
dietary  risk  from  food  accoimts  for  10% 
of  the  RfD.  Despite  the  potential  for 
exposure  to  paraquat  in  drinking  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exccMsd  100%  of  the  RfD. 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound  for  RfD  exposure  considerations. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiue  to  paraquat  residues. 

2.  Infants  and  children.  Safety  for  . 
infants  and  children  from  this  use  has 
been  determined  from:  Consideration  of 
the  special  susceptibilities  of  infants 
and  children  to  pesticide  residues 
including  neurological  differences 
between  infants  and  children  and 
adults,  and  effects  of  in  utero  exposure 
to  pesticides  and;  aggregate  risk 
assessment  from  chronic  exposure  to 
food  and  drinking  water.  As  discussed 
above,  there  are  no  acute  dietary 
exposure  for  these  uses  of  paraquat  and 
based  on  currently  available 
methodologies,  no  common  mechanism 
of  toxicity  vrith  other  substances  has 
been  assiuned.  A  detailed  explanation  of 
the  risk  assessment  follows: 

i.  Special  susceptibility  of  infants  and 
children  considerations.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
paraquat,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-year  reproductive 
toxicity  study  in  rats.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  bom 
pesticide  exposure  during  pre-natal 
development  to  one  or  both  parents. 
Reproductive  toxicity  studies  provide 
information  relating  to  eSiacts  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

The  results  of  the  rat  and  mouse 
developmental  studies  have  been  used 
to  assess  the  potential  for  additional 
pre-natal  sensitivity  to  infants  and 
children.  In  the  rat  developmental 
study,  the  maternal  (systenuc)  NOEL 
and  the  developmental  (fetus)  NOEL  are 
both  1  mg/kg/^y.  The  LOELs  are  5  mg/ 
kg/day  for  both  maternal  (mother)  and 


developmental  (fetus)  eSscts.  The 
maternal  NOEL  and  LOEL  were  based 
on  clinical  signs  of  thin  and  hunched 
appearance  and  decreased  boify  weight 
gains.  Developmental  toxicity  was 
manifested  as  decreases  in  fetal  body 
weight  and  delayed  ossification  in 
forelimb  and  hindlimb  digits.  The 
developmental  results  at  5  mg/kg/day 
do  not  indicate  any  severe  efiiacts  in 
comparison  to  the  maternal  effects  at  the 
LGEL,  which  would  necessitate  an  acute 
dietary  risk  assessment  for  females  13+. 

From  the  mouse  developmental  study, 
the  maternal  (systemic)  and 
developmental  (fetus)  NOELs  were 
established  at  1  mg/kg/day  with  the 
LOELs  set  at  5  mgA^day.  Maternal 
toxicity  was  observed  at  5  mg/kg/day 
and  above  as  reduction  in  body  weight 
gain.  Developmental  toxicity  was     *■ 
observed  at  5  mg/kg/day  as  partially 
ossified  4th  stemebrae.  The 
devefopmental  effects  at  the  LOEL  of  5 
mg/kg/day  do  not  demonstrate  any 
special  pre-natal  sensitivity. 

In  botn  developmental  toxicity 
studies,  maternal  (mother)  and 
developmental  (fetus)  NOEL/LOEL 
levels  and  effects  at  the  LOEL  suggest 
that  there  is  no  special  pre-natal 
sensitivity  for  infants  and  children  from 
exposiue  to  paraquat  residues  in  the 
diet 

The  results  of  the  2-generation  rat 
reproduction  study  have  been  used  to 
assess  the  potential  for  additional  post- 
natal sensitivity.  In  the  rat  reproduction 
study  the  parental  (systemic)  NOEL  was 
1.25  mgA^day  and  the  LOEL  was  3.75 
mg/kg/day  based  on  increased  incidence 
of  alveolv  histiocytosis.  No 
reproductive  effects  were  observed; 
therefore,  the  pup  fiOEL  was  considered 
to  be  >7.5  mgA^day,  the  highest  dose 
tested.  This  result  indicates  that  the^ 
are  no  special  pre-  or  post-  natal 
sensitivities  to  paraquat  residues  far 
infants  and  children. 

ii.  Safety  factor  considerations. 
FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  fector 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  linless  EPA  concludes, 
based  on  reliable  evidence,  that  a 
different  safety  factor  is  protective  of 
infants  and  chUdren.  EPA  believes  that 
reliable  data  support  using  a  difEarent 
safety  factor  (umally  lOOx)  and  not  the 
additional  safety  fector  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effiect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  traditional 
safety  fectors.  Based  on  current 


tcBdcological  data  requirements,  the  data 
base  for  paraquat  relative  to  pre-  and 
post-natal  toxicity  is  complete.  As 
described  above,  NOEL/LC^L  levels  and 
efface  at  the  LCffiL,  from  the 
developmental  and  the  reproductive 
studies,  suggest  that  there  is  no  special 
pre-  or  post-natal  sensitivity  for  infants 
and  children  from  exposure  to  paraquat 
residues  in  the  diet  "rhe  Agency  has 
concluded  that  reliable  data  support  use 
of  the  standard  uncertainty  factor  as 
protecting  the  safety  of  infents  and 
children  and  that  an  additional  tenfold 
margin  of  exposure  is  unnecessary. 

iii.  Chronic  risk.  Based  on  ARC 
exposure  estimates  for  food,  as 
described  above.  EPA  has  concluded 
that  the  percentage  of  the  Rfl3  that  will 
be  utilized  by  dietary  (food  only) 
exposure  to  residues  of  paraquat  ranges 
from  15%  for  children  7  to  12  years  old. 
up  to  31%  for  non-nursing  infants.     ^^ 
Despite  the  potential  for  exposure  to 
paraquat  in  drinking  water.  EPA  does 
not  e^qtect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD,  even  at  the 
higher  levels  the  Agmcy  is  considering 
as  a  conservative  upper  bound  for  RfD 
exposure  considerations.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
paraquat  residues. 

V.  Odm-  Consideratioas 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
for  these  tolerances.  Codex  maximum 
residue  levels  (MRL)  are  established  for 
residues  of  paraquat  for  com  grain  at  0.1 
ppm  and  for  sorghum  grain  at  0.5  ppm. 
The  proposed  tolerances  for  com  grain 
at  0.05  ppm  and  sorghum  grain  at  5.0 
ppm  differ  from  the  Codex  MRLs  based 
on  field  residue  data  generated  in  the 
United  States  for  these  uses  (Pesticide 
Petitions  5F1625  and  5H5088  for  com 
grain  and  5Fl5gi  for  sorghum  grain). 
These  data  indicate  that  use  of  the 
pesticide  according  to  good  agricultural 
practices  and  imder  the  terms  of  the 
FIFRA  emergency  exemption  will  not 
result  in  residues  in  com  grain  greater 
than  0.05  ppm  or  in  sorghum  grain 
greater  than  5.0  ppm.  I^fferences  in  use 
patterns  and  pre-harvest  intervals  may 
account  for  the  differences  between  the 
Codex  MRLs  and  the  tolerance  values 
generated  from  the  pesticide  residue 
trials  in  the  United  States.  For  purposes 
of  these  section  18  uses,  the  time- 
limited  tolerances  will  be  established  at 
0.05  ppm  for  com  grain  and  5.0  ppm  for 
sorghum  grain.  Harmonization  of  the 
U.S.  tolerances  with  the  Codex  MRLs 
will  be  addressed  if  permanent 
tolerances  and  registrations  are 
requested.  Adequate  enforcement 
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methodology,  method  I  of  PAM.  Vol.  n 
(spectropbotometric),  is  available  to 
enforce  the  tolerance  expression.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Purlow.  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agoicy.  401  M  St.  SW..  Washington. 
DC  20460.  OfGce  location  and  telephone 
number  Crystal  Mall  «2,  Rm.  1128. 
1921  Jefierson  Davis  tfi^way. 
Ariingtm,  VA  (703)  30S-5805. 

VLCaachaioa 

Therefofe.  tolerances  in  coonectian 
with  the  FIFRA  aecticm  18  emergency 
exemptions  are  established  far  residues 
of  paraquat  in  or  oo  grain  ■'"g**""*  at 
5.0  part  per  million  (ppm).  sn^^um 
stover  at  10.0  ppm,  tot^um  fixage  at 
3.0  ppm.  aspinied  sor^um  grain 
fractions  at  50.0  ppm.  oam  grain  at  0.05 

Bn,  com  fatage  at  3.0  pfun,  com 
der  at  10.0  ppm,  com  flour  at  0.10 
I^HD  and  poultry  byiHoducts  at  0.02 

Epm.- These  tolerances  will  expire  and 
B  revoked  by  EPA  tm  April  14, 1998. 

Vn.  OfcjirHiei  aad  Ileaiiwg ReqiiiiBls 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
far  pencms  to  "object"  to  a  toloance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  QX6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  far  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  vdiich  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  1, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Qak,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  lianring  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking,  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 


a  hearing  is  reqiiested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  fat  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  subetantial  issue 
of  fact;  then  is  a  reasonable  possibility 
that  avail^le  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  sudi  issues  in  bvor  of 
the  requestor,  taking  into  account 
uncontested  claims  at  facts  to  the 
contrary:  end  resolution  of  die  fiMrtual 
issues  in  the  «"■""—•  sought  by  the 
requestor  wrould  be  adequate  to  jxistify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connectfan 
wit^  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBL  Informatifm  so  marked  will  not  be 
disclosed  except  in  accordance  with 
prooeduras  set  forth  in  40  CFR  part  2. 
A  copy  of  the  infannation  that  does  not 
contain  CBI  must  be  submitted  fw 
inclusion  in  the  public  lecord. 
Infiorniation  not  marked  confidential 
may  be  disclosed  puUidy  bjr  EPA 
without  prior  notice. 

Vm.  PdUic  DKkal 

EPA  has  established  a  record  far  this 
rulemaking  under  docket  number  (CX>P- 
300479)  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
isinted.  paper  versions  of  elec&onic 
comments,  which  does  not  include  any 
infiorniation  rlaimarf  m  CBI.  is  available 
for  inspection  from  8:30  ajn.  to  4  p.m.. 
Monday  thiou^  Friday,  excluding  legal 
holidays.  Hie  puUic  leond  is  located  in 
Room  1132  of  the  PuUic  Response  and 
Program  Resouroes  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  «2. 
1021  Jefierson  Davis  Ifighway, 
Ariington.VA. 

Electronic  comments  may  be  sent 
to  EPA  at: 

Lepe.gDV. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enuxy  ution. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 


submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  diis 
document 

DL  Kagnlalary 


Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  diis  action  is 
not  a  "significant  regulatory  action" 
and.  since  this  action  does  not  impose 
any  information  collection  requirements 
as  ^«*^n^  by  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  seq..  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Refrmn  Act  of  1905 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  spedal 
considerations  as  required  by  Executive 
Ordar  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408(1X6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatuy  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  604(a),  do  not 
apply. 

Under  5  U.S.C  801(aXl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enfiorcement  Fairness  Act  of 
1996  rntie  n  of  Pub.  L.  104-121, 110 
Stat  847),  EPA  submitted  a  report 
containing  tiiis  rule  and  odier  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Fsdsral  lagiatar. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  of  Salads  in  40  CFK  part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  ^iril  17. 1M7. 


Dinette.  Reffttration  DMaon,  Offkx  of 
Putiooo  Pngnmu. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  folloKvs: 

PART  180—  [AMENOEO] 

1.  The  authority  citation  for  part  180 
omtinues  to  reed  as  follows: 


AudMrity:  21  U.S.C.  346a  and  371. 

2.  Section  180.205  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  adding  a 
paragraph  heading,  and  new  entries  in 
alphabetical  order  to  the  taUe. 

b.  By  redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b). 

c.  In  newly  designated  paragraph  (c) 
by  adding  a  paragraph  heading. 

d.  By  adding  and  reserving  paragraph 
(d). 

e.  By  revising  the  phrase  "raw 
agricultural"  to  read  "food"  throughout 
the  section. 

f180L20S    Paraquat;  tolerances  for 


(a)  Genera;.  •    *    • 

- 

Parts  per 

miBon 

*  •       *     • 

•                                •                                • 

MM,  hay,  spent _........... 

Sundower,  seed  huls  

•  •             •' 

• 
0.2 

♦ 

3.0 
6.0 

• 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  desiccant,  defoliant, 
and  heifoidde  paraquat  (l.l'-dimethyl- 
4,4'-bipyridinium-ion)  derived  from 
applications  of  either  the  bis  (methyl 
suifate)  or  the  dichloride  salt  (both 
calculated  as  the  cation)  in  connection 
with  use  of  the  {}esticide  under  section 
18  emergency  exemptions  granted  by 
EPA  in  or  on  the  following  food 
commodities: 


Parts  per 

mflNOn 

ComnodNy 

cJipirBDorv 

Revocation 

Dale 

Sorghum  grain 

5.0 

4/14/98 

Sorghum  sto- 

ver .„ 

^0J0 

4/1 4M 

age 

9Ja 

4/14/96 

Sorghum,  as- 

pirated grain 

fractions 

50.0 

4/14/96 

Com  grain  — 

OJOS 

4/14/98 

Com  forage  ... 

3.0 

4/14/98 

Com  fodder  ... 

10.0 

4/14/98 

Com  Hour 

0.10 

4/14/98 

Poultry,  mbyp 

0.02 

4/14/98 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart244 


(c)  Tolerances  with  regional 
registrations.  •     •     • 

(d)  Indirect  or  inadvaient  residues. 
(Reserved] 

[FR  Doc  97-11507  Filed  5-1-97;  8:45  am] 
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Solid  Wfl 

QuidellnM  for  Dowerage  Containers, 

and  Raeourco  n>co¥ory  FacHltlos 

GuideHnM;  Rwnoval  of  OtMOlote 

GuldailnM 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTXNl:  Partial  withdrawal  of  direct 
final  rule. 

SUMMARY:  On  December  31, 1996,  the 
Environmental  Protection  Agency  (EPA) 
published  a  direct  final  rule  (61  FR 
69032)  removing  from  the  Code  of 
Federal  R^[ulations  (CFR)  two 
guidelines  pertaining  to  solid  waste 
management  which  are  obsolete.  This 
action  was  published  without  prior 
proposal.  Because  EPA  has  received 
adverse  comment  with  respect  to  the 
removal  of  40  CFR  Part  244.  Solid  Waste 
Management  Guidelines  for  Beverage 
Containers,  EPA  withdraws  the  removal 
of  this  Part  from  the  direct  final  rule. 
The  withdrawal  of  this  Part  does  not 
afiiact  the  removal  of  40  CFR  Part  245 
which  became  effective  March  3, 1997. 
EFFECTIVE  date:  March  3, 1997.    . 
FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Gallman  (703)  308-8600,  U.S. 
EPA,  Office  of  Solid  Waste  and 
Emergency  Response,  401  M  Street,  SW, 
(5306W},  Wa^ingt(m,  D.C.  20460.  or 
the  RCRA  Superfund  Hotline,  phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION:  On 
December  31, 1906,  EPA  published  in 
the  Federal  Register  a  direct  final  rule 
to  remove  two  guidelines  pertaining  to 
solid  waste  management  which  the 
Agency  believes  to  be  obsolete,  40  CFR 
Part  244,  Solid  Waste  Management 
Guidelines  for  Beverage  Containers,  and 
Part  245,  Resource  Recovery  Facilities 
Guidelines.  The  activities  addressed  in 
these  1976  guidelines  have  been 
included  in  numerous  state  and  local 
statutes  and  regulations  and  other 
Federal  rules,  or  have  been  superseded 
by  such  Presidential  actions  as 
Executive  Order  12873.  The  direct  final 
rule  was  published  without  prior 
proposal  in  the  Federal  Register  but 
with  a  provision  for  a  30  day  comment 
period.  In  addition,  EPA  published  a 
proposed  rule,  also  cm  December  31. 
1996  (61  FR  69059).  EPA  annoimced  in 
both  rules  that,  should  EPA  receive 
adverse  comment  on  the  direct  final 
rule,  the  Agency  would  withdraw  the 


direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  based  on  the  related  proposed 
nde.  EPA  received  adverse  comment 
within  the  prescribed  comment  period 
specifically  addressing  the  removal  of 
40  CFR  Part  244.  EPA  did  not  receive 
adverse  comments  addressing  the 
removal  of  40  CFR  Part  245.  With 
today's  action.  EPA  is  withdrawing  the 
removal  of  40  CFR  Part  244  frtun  the 
December  31. 1996  direct  final  rule  (61 
FR  69032).  The  %vitiidrawal  of  Part  244 
from  the  direct  final  riile  does  not  afiect 
the  removal  of  Part  245  whidi  became 
efiiactive  March  3. 1997.  as  indicated  in 
the  direct  final  nde.  The  comments 
received  regarding  the  removal  of  40 
CFR  Part  244  wiU  be  addressed  in  a 
subsequent  final  rule  based  on  the 
related  proposed  rule  (61  FR  69059). 

List  of  Solqects  in  40  CFR  Part  244 

Environmental  protection.  Waste 
treatment  and  disposal,  Recycling, 
Government  [voperty. 

Dated:  April  16, 1997. 
Tiiaa^  FMds,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
For  the  leastHis  set  forth  in  the 
preamble,  the  amendment  removing  40 
CFR  Part  244  published  at  61  FR  69032 
(December  31, 1996)  is  withdrawn  and 
part  244  is  added  as  follows: 

PART  244— SCUD  WASTE 
MANAGEMENT  GUCEUNES  FOR 
BEVERAGE  CONTAINERS 

Subpsrt  A    Qsnsnil  Provisions 


244.100 
244.101 


Scope. 
DefiJoitioat. 


Subpart  B    nequliemeim 

244.200  RsquirementB. 

244.201  Use  of  returnable  beveragB 
containers. 

244.202  Information. 

244.203  Implementation  dedsioos  and 
reporting. 


Appendix  to  Part : 
BflbUegnpliy 

Anlhoil^.  Sees.  1008  and  6004  of  the 
Solid  Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
197B,  as  amended  (42  U.S.C.  6907, 6964). 

Subpart  A—Qonorai  ProvtakMis 

(a)  The  "Requirement"  sections 
contained  herein  delineate  minimum 
actions  for  Federal  agencies  for  reducing 
beverage  container  waste. 

(b)  Section  211  of  the  Act  and 
Exiocutive  Order  11752  make  the 
"Requirements"  section  of  the 
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guidelines  mandatory  upon  Federal 
agencies.  They  are  recommended  for 
adoption  by  State  and  local 
governments  and  private  agencies. 

(c)  Intent  and  Objectives.  (1)  These 
Guidelines  for  Beverage  Containers  are 
intended  to  achieve  a  reduction  in 
beverage  container  solid  waste  and 
litter,  resulting  in  savings  in  waste 
collection  and  disposal  costs  to  the 
Federal  Government.  They  are  also 
intended  to  achieve  the  conservation 
and  more  efficient  use  of  energy  and 
material  resources  through  the 
development  of  effoctive  beverage 
distribution  and  container  colle^on 
systems. 

(2)  The  guidelines  are  intended  to 
achieve  these  goals  by  making  all 
beverage  containers  returnable  and 
oicouraging  reuse  of  recycling  of  the 
returned  containers.  To  accomplish  the 
return  of  beverage  containers,  a  deposit 
of  at  least  five  cents  on  each  returnable 
beverage  container  is  to  be  paid  upon 
purchase  by  the  constuner  and  refunded 
to  the  consumer  when  the  empty 
omtainer  is  returned  to  the  dealer.  This 
refund  value  provides  a  positive 
incentive  for  consumers  to  return  the 
empty  containers.  Once  containers  are 
retiimed.  nonrefillable  containers  can  be 
recycled  and  refiUable  bottles  can  be 
reused. 

(3)  The  minimum  deposit  of  five  cents 
has  been  chosen  because  it  is  deemed  a 
large  enough  incentive  to  induce  the 
return  of  most  containers,  and  it  is  the 
most  vndely  used  deposit  amount  in 
present  deposit  systems.  Because  this 
action  is  intended  to  be  compatible  with 
present  deposit  sjrstems,  it  is 
recommended  that  Federal  facilities 
apply  higher  deposit  levels  in  localities 
where  higher  levels  are  ordinarily  used 
and  lower  deposit  levels  if  the  local  area 
has  an  establiiBhed  return  system  with  a 
minimum  deposit  level,  for  some  or  all 
beverage  containers,  of  less  than  five 
cents. 

(4)  Final  determination  of  how  the 
requirements  of  the  guidelines  will  be 
met  rests  mth  the  head  of  each  Federal 
agency. 

(5)  Federal  fiKdlities  implementing  the 
guidelines  must  charge  refundable 
deposits  on  both  refillable  beverage 
containen  and  nonrefillable  ones.  Use 
of  a  refillable  beverage  container  system 
will  achieve  the  objectives  of  this 
guideline  and  will  also  most  likely 
result  in  lower  beverage  prices  for 
consiuners.  However,  placing 
refundable  deposits  on  nonrefillable 
containera,  which  are  subsequently 
returned  and  recycled,  also  achieves  the 
ofaiectives  of  the  guidelines. 

(d)  Nonimplementation  for  Federal 
Facilities.  (1)  The  obiectives  of  these 


guidelines  are  to  reduce  solid  waste  and 
litter  and  to  conserve  energy  and 
materials  through  the  use  of  a  return 
system  for  beverage  containera.  In  order 
to  have  a  substantial  impact  on  solid 
waste  and  litter  created  by  beverage 
containera  and  to  e£bct  the  concomitant 
energy  and  materials  savings  in  a  cost- 
effisctive  manner,  three  conditions  will 
be  necessary:  Firat,  that  consumere 
continue  to  purchase  beverages  from 
dealere  at  Federal  facilities;  second,  that 
empty  containen  be  returned  and  then 
reused  or  recycled;  third,  that  the  costs 
of  implementati(Hi  are  not  prohibitive. 
The  head  of  each  agency  should 
consider  these  factora  in  order  to  make 
a  determination  regarding 
implementation  of  these  giudelines. 

(2)  The  Administrator  recognizes  that 
the  requirements  of  these  guidelines 
may  not  be  practical  at  some  Federal 
facilities  due  to  geographic  or  logistic 
problems  of  a  local  nature.  Fiuthw,  he 
recognizes  that  the  use  of  a  returnable 
beverage  container  system  will 
accomplish  nothing  if  all  reasonable 
efforts  to  implement  such  a  system  have 
failed  to  induce  constunen  to  buy 
beverages  in  returnable  containen  or  to 
return  them  when  empty.  When  these 
situations  pereist,  agencies  may 
determine  not  to  continue 
implementation  of  these  guidelines. 

(3)  Federal  agencies  that  make  the 
determination  not  to  use  returnable 
containen  shall  provide  to  the 
Administrator  the  analysis  and  rationale 
used  in  making  that  determinaticm  as 
required  by  §  244.100(f)(3).  The 
Administrator  will  pi^lish  notice  of 
availability  of  this  report  in  the  Federal 
Rejdster. 

Ine  following  conditions  are 
considered  to  be  valid  reasons  for  not 
using  returnable  bever^  containera. 

(i)  Situations  in  whicn,  after  a  trial 
implemoitation.  there  is  no  alternative 
available  that  results  in  meeting  the 
objectives  of  the  guidelines  in  a  cost 
efiiective  manner.  Examples  of 
indications  of  this  situation  include,  but 
are  not  limited  to: 

(A)  Data  indicating  a  substantial  and 
peraistent  reduction  in  beverage  sales 
that  is  not  directly  attributable  to  any 
other  cause;  and 

(B)  Failure  to  establish  a  beverage 
container  return  rate  that  effectively 
achieves  the  objectives  of  these 
guidelines. 

(ii)  Situations  in  which  no  viable 
alternative  can  be  found  which  avoids 
excessive,  irrecoverable  costs  to  the 
facility  or  the  Agency.  These  conditions 
may  prevail  at  either  part  or  all  of  a 
facility,  h  is  expected  that  facilities  will 
use  returnable  beverage  containera  in 
those  portions  of  their  beverage 


distribution  systems  where  it  is  effective 
to  do  so.  However,  it  is  recognized  that 
in  some  situations,  such  as  for 
unattended  vending  machines  where  it 
is  impractical  to  establish  refund 
locations,  or  in  small  remote  outlets 
where  the  majraity  of  consumere  are 
transient,  it  may  not  be  possible  to  use 
returnable  containera  effectively.  The 
provisions  for  nonimplementation  can 
be  applied  to  those  portions  of  a  facility. 

(e)  The  Environmental  Protection 
Agency  will  render  technical  assistance 
and  other  guidance  to  Federal  agencies 
when  requested  to  do  so  pursuant  to 
section  3(dHl)  of  Executive  Order 
11752. 

(f)  Reports — (1)  Implementation 
SchediUe  Report  This  report  is  to 
advise  the  EPA  of  plans  for  the 
implementation  of  these  guidelines.  It  is 
to  be  submitted  to  the  Administrator 
within  60  days  following  an  agency's 
determination  to  implement,  and  ^ould 
include  a  list  of  planned 
implementation  actions  and  a  schedule 
indicating  when  those  actions  will  be 
taken. 

(2)  [Reserved] 

(3)  Nonimplementation  Report. 
Nonimplementation  reports  are  to  be 
submitted  to  the  Administrator  as  soon 
as  possible  after  a  final  agency 
determination  has  been  made  not  to  use 
returnable  beverage  coDtainere  but  not 
later  than  sixty  days  after  this 
determination.  The  Administrator  wrill 
indicate  to  the  reporting  agency  his 
conciurence  or  nonconcurrence  with 
the  agency's  decision,  including  his 
reasons  therefor.  This  concurrence  or 
nonconcurrence  is  advisory. 
Nonimplementation  reports  should 
include: 

(i)  A  description  of  ahemative  actions 
considered  or  implemented,  including 
those  actions  which,  if  taken  or 
continued,  would  have  involved  a 
deposit  or  retiun  system. 

(ii)  A  description  of  ongoing  actions 
that  will  be  continued  and  actions  taken 
or  proposed  that  would  preclude  futiue 
implementation  of  a  returnable  beverage 
container  system.  This  statement  should 
identify  all  agency  facilities  or 
categories  of  facilities  that  will  be 
afiiacted. 

(iii)  An  analysis  in  support  of  the 
determination  not  to  implement  a 
deposit  system,  including  technical 
data,  market  studies,  and  policy 
considerations  used  in  making  that 
determination.  If  the  determination  not 
to  implement  is  based  on  inability  to 
achieve  a  cost-effective  system,  this 
analysis  should  include  such  things  as 
sales  volume,  impact  on  total  overhead 
costs,  administrative  costs,  other  costs 
of  implementation,  percentage  of 


containen  sold  that  are  returned,  solid 
waste  and  litter  reduction,  energy  and 
materials  saved,  and  retail  prices  (before 
and  after  implementation). 


1244.101 

(a)  Beverage  means  carbonated  natural 
or  mineral  waten;  soda  water  and 
similar  carbonated  soft  drinks;  and  beer 
or  other  carbonated  malt  drinks  in 
liquid  form  and  intended  for  hiunan 
consumption. 

(b)  Beverage  container  means  an 
airtight  container  containing  a  beverage 
under  pressure  of  carbonation.  Cups  and 
other  open  receptacles  are  specifically 
excluded  from  this  definition. 

(c)  Consumer  means  any  person  who 
purchases  a  beverage  in  a  beverage 
container  for  final  use  or  consumption. 

(d)  Dealer  means  any  person  who 
engages  in  the  sale  of  beverages  in 
beverage  containen  to  a  consiuner. 

(e)  Deposit  means  the  sum  paid  to  the 
dealer  by  the  consiuner  when  beverages 
are  purchased  in  returnable  beverage 
containen,  and  which  is  refunded  when 
the  beverage  container  is  returned. 

(f)  Distributor  means  any  person  who 
engages  in  the  sale  of  beverages,  in 
beverage  containen,  to  a  dealer, 
including  any  manufacturer  who 
engages  in  such  sale. 

(g)  Federal  Agency  means  any 
department,  agency,  establishment,  or 
instrumentality  of  the  executive  branch 
of  the  United  States  Government 

(h)  Federal  facility  TOBasis  any 
building,  installation,  structure,  land,  or 
public  woiii  owned  by  or  leased  to  the 
Federal  Government  Ships  at  sea, 
aircraft  in  the  air,  land  forces  on 
maneuven,  and  other  mobile  facilities; 
and  United  States  Government 
installations  located  on  foreign  soil  or 
on  land  outside  the  jurisdiction  of  the 
United  States  Government  are  not 
considered  "Federal  facilities"  for  the 
purpose  of  these  guidelines. 

(i)  On-Premise  Sales  means  sales 
transactions  in  which  beverages  are 
purchased  by  a  consumer  for  immediate 
consumption  vrithin  the  area  under 
control  of  the  dealer. 

(j)  Recycling  means  the  process  by 
wMch  recoverod  materials  are 
transformed  into  new  products. 

(k)  Refillable  Beverage  Container 
means  a  beverage  container  that  whan 
returned  to  a  distributor  or  bottler  is 
refilled  with  a  beverage  and  reused. 

G)  Refund  means  the  sum,  equal  to 
the  deposit,  that  is  given  to  the 
consumer  or  the  dealer  or  both  in 
exchange  for  empty  returnable  beverage 
containers. 

(m)  Retunuible  Beverage  Container 
means  a  beverage  container  for  which  a 
deposit  is  paid  uponpurchase  and  for 


which  a  rriimd  of  equal  value  is  payable 
upon  return. 

Subpart  B — Raqulramants 

(244,200    Ra^iuifenwnlB. 

1244.201    Uaaotiatumablabawaraga 


(a)  All  beverages  in  bevorage 
containen  sold  or  offered  for  sale  shaU 
be  sold  in  returnable  bever^e 
containera.  On-premise  sales  are 
specifically  excluded  from  this 
requirement  provided  that  empty 
beverage  containen  are  returned  to  the 
distributor  for  refilling,  or  are  recycled, 
either  by  die  dealer  or  by  the  distributor 
when  markets  for  recyclable  materials 
are  available. 

(b)  The  deposit  shall  be  at  least  five 
(5)  cents  unless  the  local  area  has  an 
established  return  system  in  operation 
with  a  lower  minimiim  deposit  level.  In 
these  specific  areas,  Federal  facilities 
may  adopt  a  minimum  deposit  equal  to 
the  local  deposit  level. 

(c)  A  dealer  shall  accept  from  a 
consumer  any  empty  beverage 
containen  of  the  kind,  size  and  brand 
sold  by  the  dealer,  and  pay  the 
consumer  the  refund  value  of  the 
beverage  container,  provided  the 
container  is  refillable  or  is  labelled  in 
accordance  with  §  244.202(a). 

(d)  The  refund  shall  be  provided  at 
the  place  of  sale  whenever  possible  at 
as  close  to  that  place  as  practicable,  and 
in  any  event,  on  the  premises  of  the 
particular  federal  facdlity  involved. 
Refund  locations  shall  be  conspicuously 
labelled  as  refund  centnrs.  If  tbay  are 
not  in  the  immediate  vicinity  of  the 
place  of  sale,  notice  of  their  location 
shall  be  prominently  posted  at  that 
place  of  sale. 

(e)  A  dealCT  shall  not  procure 
beverages  in  beverage  containen  from 
distributon  who  refuse  to:  Accept  from 
the  dealer  any  returnable  beverage 
containen  of  the  kind,  size  and  brand 
sold  by  the  distributor;  pay  to  the  dealer 
the  refund  value  of  the  beverage 
containen;  and  reuse  the  returned 
containen  or  recycle  them  whne 
markets  for  fecydaMe  materials  are 
available. 

(f)  Returned  I 
containers  shall  ke  ^Cnissd  fo  die 
<ystributor  fw  refillin8^Nal^efillabIe 

the  appropriate  distributor  or  rec]fcled. 
wdiere  mukats  far  recyclable  materials 
areavailiA^ 


conspicuously  indicate,  by  embossing  or 
by  stamp,  or  by  a  l^wl  securely  affixed 
to  the  beverage  container,  the  refund 
value  of  the  container  and  that  the 
container  is  returnable. 

(b)  Dealen  shall  inform  consiunen 
that  beverages  are  sold  in  returnable 
beverage  containen  by  placing  a  sign,  at 
a  shelf  label,  or  both,  in  close  proximity 
to  any  sales  display  of  beverages  in 
returnable  containen.  That  sign  or  label 
shall  indicate  that  all  containen  are 
returnable,  separately  list  the  beverage 
price  and  deposit  to  be  paid  by  the 
consumer,  and  shall  indicate  where  the 
empty  beverage  containen  may  be 
returned  for  refund  of  the  deposit 

{244,203    liinilaiiiaiilBlliJii  declslona  id 


Federal  agencies  are  to  determine 
whether  or  not  to  implement  these 
guidelines  by  October  20, 1977. 
Reporting  of  that  determination  shall  be 
in  accordance  with  the  following  - 
reouirements: 

(ia)  Federal  agencies  that  plan  to 
implement  thme  guidelines  shall  report 
that  decision  to  the  Administrator  in 
accordance  with  the  procedures 
described  in  §  244.100(f)(1). 

(b)  Agencies  that  determine  not  to 
implement  these  guidelines  shall 
provide  to  the  Administrator  a 
nonimplementation  report  in 
accordance  with  §  244.100(fM3).  This 
report  shall  include  the  reasons  for 
nonimplementation,  based  on  concepts 
presented  in  §  244.100(d). 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1626 

Restrictions  on  Legal  Assistance  to 
Aliens 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Correction  to  interim  rule. 

SUMMARY:  This  document  contains  a 
correction  to  an  interim  rule  published 
on  April  21,  1997  (62  FR  19409).  The 
rule  relates  to  restrictions  on  legal 
asssistance  to  aliens. 
DATES:  This  correction  is  eSiactive  on 
April  21, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel. 
(202) 336-8910. 

SUPPt£l»ITARY  MFORMATKM:  As 
published  on  April  21. 1997  (62  FR 
19409).  the  interim  provisions  listed  in 
the  Dates  heading  are  incorrect 
Accordingly,  the  publication  is 
corrected  as  follows: 

On  page  19409,  column  2,  in  the 
Dates  heading  referring  to  interim 
provisions,  delete  "§  1612.2  (f)  and  (g) 
and  §  1612.4,"  and  insert  "1626.2  (f)  and 
(g)  and  §  1626.4"  in  its  place. 

Dated:  April  28. 1997. 
Victor  ML  FoitaBO, 

General  Cotmsd. 

[FR  Doc.  97-11363  Filed  5-1-97;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPartO 
PA  Na  97-721] 

AHemale  Designated  Ethics  Offlciai 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Final  mle. 


r:  The  Commission  has  created 
a  new  position  of  Associate  General 
Counsel  for  Ethics  in  the  Office  of 
General  Coiinswl  and  has  approved  the 
designation  of  the  cunent  holder  of  that 
position  as  Altemate  Designated  Agency 
Ethics  Official  (DAEO).  This  Order 
clarifies  that  there  will  no  longer  be  a 
specific  position  designated  fat  the 
Alternate  DAEO.  This  aganixational 
change  will  be  beneficial  to  the  agency 
in  implementing  its  statutory  ethical 


EFFECTIVE  DATE:  May  2. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Sharon  B.  Kelley,  Office  of  General 
Counsel.  (202)  416-1720. 

SUPPLBiENTARY  INFORMATION: 

Adopted:  April  9. 1997;  Ae/eosetf:  April  11. 
1997. 

1.  Section  0.251(a)  of  the 
Conunission's  rules  delegates  authority 
to  the  General  Counsel  to  act  as  the 
Designated  Agency  Ethics  Official 
(DAEO)  and  tihe  Associate  General 
Counsel  for  Administrative  Law  to  act 
as  the  Alternate  DAEO.  47  CFR 

§  0.251(a).  On  March  13. 1997.  the 
Commission  created  the  position  of 
Associate  General  Counsel  for  Ethics  in 
the  Office  of  General  Counsel,  effective 
March  16. 1997.  and  approved  the 
designation  of  the  current  holder  of  that 
position  as  Altemate  DAEO.  The 
Commission  also  instructed  the 
Managing  Director  to  make  conforming 
changes  in  the  Conunission's  rules.  To 
be  consistent  with  this  Commission 
action,  section  0.251(a)  will  no  longer 
identify  a  specific  position  for  the 
Altemate  DAEO. 

2.  Accordingly,  it  is  ordered  that, 
effactive  upon  publication  in  the 
Federal  Register,  section  0.251(a)  of  the 
Commission's  rules  is  amended,  as  set 
forth  below  purauant  to  section  4(i)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §  154(i). 

3.  The  amendment  adopted  in  this 
Order  involves  agency  organization  and 
thus  the  Administrative  Procedure  Act's 
prior  notice  and  comment  efiiactive  date 
requirements  do  not  apply.  5  U.S.C 
§§553(b)(A).(d). 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

Federal  Communications  Commission. 
Andrew  S.  FicheL 
Managing  Director. 

Rule  Change 

Title  47  of  the  Coda  of  Federal 
Regulations,  Part  0,  is  amended  as 
follows: 

PARTO— [AMBIDEDI 

1.  The  authority  for  Part  0.  Subpart  B. 
of  Title  47  of  the  Code  of  Federal 
Regulations  continues  to  md  as 
follows: 

Aatkorily:  Sec  5. 48  StaL  1068.  as 
amended;  47  U.S.C.  155. 

2.  Section  0.251  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


I0.2S1    Authoi1ty( 

(a)  The  General  Counsel  is  delegated 
authority  to  act  as  the  "designated 
agency  ethics  official;" 

(FR  Doc  97-11445  Filed  5-1-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS' 
COMMISSION 

47  CFR  Part  73 

[MM  Doekst  No.  W-136;  RM-8681] 
Radk)  Broadcasting  Services; 


AQBICV:  Federal  CcHnmunications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  The  Commission  denies  the 
petition  filed  by  Roger  L.  Hoppe.  n 
("Hoppe")  for  reconsideration  of  the 
Report  and  Order  in  MM  Docket  No. 
95-135. 61  FR  24243.  May  14. 1996.  The 
Report  and  Order  allotted  Channel  264A 
to  Honor.  Michigan,  as  a  first  local 
service  and  dmied  Hoppe's  one  step 
applicatian  and  oountaproposal  as 
untimely  to  substitute  Channel  264C2 
for  Channel  261A  at  Bear  Lake. 
Midiigan.  The  Commission  has  affirmed 
the  action  taken  in  the  Report  and  Order 
that  a  first  local  service  at  Htmor. 
Midiigan.  will  b^er  serve  the  public 
interest  than  expanded  service  at  Bear 
Lake.  Midiigan. 

ffFEcnvE  date:  May  2. 1997. 

FOR  FURTHER  SIFORMATION  contact: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  41fr-2180. 

Lkt  of  SdbjMis  in  47  CFR  Part  73 

Radio  broadcasting. 
Padaral  Communicatimu  Gcmmistkm. 
Dmq^W.WahUidc 

Chief.  Polky  and  Rales  Divmtm,  Mass  Media 
Bureau. 

[FR  Doc  97-11128  Filed  S-1-97: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

nesearch  and  Special  Programs 
Administrstion 

49  CFR  Parts  107  and  190 
[Docket  No.  RSP-3] 
RIN2137-AO00 

Availability  of  Interprstations  of 
Hazardous  Materials  snd  Pipeline 
Safety  Regulations 

AQBICY:  Research  and  Special  Pro-ams 
Administratian  (RSPA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  hi  this  final  rule.  RSPA 
establishes  two  new  infarmational 
sections.  The  new  sections  give  notice 
of  the  availability  of  informal  guidance 
and  interpretive  assistance  concerning 
the  Federal  hazardotis  materials 
transportatian  law  and  the  Hazardous 
Matmials  Regulations,  as  well  as  the 
Federal  pipeline  safety  law  and  the 
pipeline  safisty  regulations. 
EFFECTIVE  IMtE:  The  efbctive  date  of 
these  amendments  is  May  2. 1997. 
FOR  FURTHER  SVORMATKM  OONTNCT: 
Nancy  E.  Madiado.  Office  of  the  Chief 
Counsel.  (202)  366-1400.  RSPA. 
Department  (tf  lYansportatian,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001  (finr  hazardous  matoials 
transportation  issues);  or.  Paul  Sanchez. 
Office  of  the  Chief  Counsel.  (202)  366- 
4400.  RSPA.  Departmoit  of 
Transportatitm.  400  Seventh  Street  SW.. 
Washingtcm.  DC  20S90-d001  (for 
pipeline  safety  issues). 

SUPytEMBITARY  WrORMATlON. 


On  March  29, 1996.  the  &DaIl 
Business  Raguktofy  Enfaroonent 
Fairness  Act  of  1996  (fflRBFA).  was 
enacted  as  Title  n  of  the  Contract  with 
America  Advanoemoit  Act  of  1996, 
Pub.  L.  104-121.  Section  213(b)  of 
SBREFA  requires  that.  i»iar  to  March 
29. 1997.  eadi  Fedanl  agency  that 
regulates  small  entitieB  estaWish  a 
program  to  answer  inquiries  by  small 
entities  oooceming  infmnation  on. 
advice  about,  and  compliance  widi. 
statutes  and  agency  regulations,  taking 
into  account  specific  facts  supplied  by 
the  small  enti^.  That  section  further 
provides  that  guidance  given  to  a  small 
entity  may  be  used  as  e^dence  of  the 
reasonabteness  or  appropriateness  of 
proposed  fines,  peiuities.  or  damages  in 
dvU  and  administrative  actions.  Finally, 
the  section  mandates  that  each  Federal 
agency  report  to  Congress,  by  March  29. 
1998.  on  the  scope  of  its  program;  this 
report  must  indude  the  nuii2)er  of  small 


entities  obtaining  guidance,  and  the 
achievements  of  the  agency's  program. 

Hazardous  Materials  Safety-^art  107 

The  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C  5101-5127.  directs  the 
Secretary  of  Transportation  to  prescribe 
regulations  for  the  safe  transportatiaa  of 
hazardous  materials  in  commerce.  49 
U.S.C.  5103.  The  Research  and  Spedal 
Programs  Administratitm  (RSPA)  is  the 
administiation  within  the  Department  of 
Transportation  primarily  responsible  far 
implmnenting  the  Federal  h^mat  law. 
49  CFR  1.53.  RSPA  does  so  through  the 
Hazardous  Matmials  Regulations  (HMR; 
49  CFR  Parts  171-18D). 

The  Federal  hazmat  lalv  and  the  HMR 
apply  to  a  person  who  transports 
hazardous  materials  in  commerce; 
causes  hazardous  material  to  be 
transpcKted  in  oommeroe;  or 
manufactures,  bbricates.  marks. 
maintaJTm,  reconditions.  repairs,  or  tests 
a  p^^Wp^'E  or  container  whidi  is 
represented,  marked,  ootified.  or  sold 
by  that  person  as  qualified  far  use  in 
transporting  a  hazardous  matmial  in 
commeioe.  Many  of  the  parsons 
involved  in  these  regulated  activities  are 
small  entities,  inr.hiding  small  business 
concerns  and  individu^s. 

RSPA's  Office  of  Hazardous  Materiak 
Sslsty  (OHMS)  maintains  a  tdephonic 
information  line  dedicated  to  answering 
questions  amoeming  all  aspects  of 
regulated  hazardous  materials  activities. 
Tefei^Kmic  assistanna  is  available  from 
9K)0  aon.  to  4:00  pjn.  Eastom  time. 
Kfaoday  through  Friday,  except  Federal 
holidays.  At  aU  other  times,  callers  are 
requested  to  leave  a  reoxtled  message, 
v^^kh  is  answered  by  the  next  business 
day. 

The  infarmatian  line  may  be  reached 
via  a  locad,  Washington,  D.C  telephone 
number  (202-366-4488),  or  thim^li  a 
toll-free  "800"  number  (l-800-«67- 
4922).  Additionally,  a  wiittsn  response 
to  a  question  on  the  Hazardous 
Matoials  Regulations  may  be  obtained 
by  writing  to  RSPA's  Office  of 
Haaardous  Materials  Standard*. 

Infonnation  may  also  be  obtained  by 
contacting  OHMS  via  the  Internet  QMp'J 
/www.volpe.dotgov/ohm).  Information 
currently  ot  soon  to  be  available  from 
CXiMS'  internet  home  page  indudes:  (1) 
Recent  rulemakings  published  by 
CKIMS,  in  both  text  and  image  files;  (2) 
Infoimatian  about  upcoming  training 
classes  provided  by  DOT;  (3)  Hie 
Emergency  Response  Guideboc^ 
searchable  by  identificatian  numbo'  and 
shipping  name;  (4)  The  Hazardous 
Matnials  Rqiistration  form,  with 
guidance;  and  (5)  The  Hazardous 
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Materials  Incident  Report  fbnn,  with 
guidance. 

Presently,  the  infonnation  line's 
telephone  numbers  are  published  in 
RSPA's  Hazardous  Materiab 
Infonnation  Exchange  computer  bulletin 
board,  in  informational  brochures 
distributed  to  state  and  municipal 
govonmental  entities  and  trade 
organizations,  in  newsletters  published 
by  trade  organizations,  and  in  various 
DOT  publications.  Additionally,  many 
of  these  sources  also  make  known  the 
availability  of  RSPA's  written  letters  of 
clarification  and  assistance  with 
hazardous  materials  issues.  However, 
many  small  entities,  including  sole 
proprietorships,  family  businesses,  and 
individuals,  may  not  have  access  to 
these  sources  of  information  and, 
correspondingly,  may  be  unaware  of  the 
vetbal  and  vnitten  assistance  available 
to  them. 

Also,  RSPA's  Office  of  the  Cliief 
Counsel  (OCC)  is  available  to  answer 
questions  concerning  Federal  harmat 
law  and  Federal  preemption  of  state, 
local  and  Indian  tribe  hazardous 
materials  transportation  requirements. 
OCC  may  be  contacted  by  telephone 
(202-366-4400)  from  9:00  ajn.  to  4:00 
pjn.  Eastern  time,  Monday  through 
Friday,  except  Federal  holidays. 
Infonnation  and  gmdance  concerning 
Federal  hazmat  law  and  preemption 
may  also  be  obtained  by  writing  to  OCC 
or  by  contacting  OCC  via  the  Internet  at 
http^/rspa-atty.dotgov.  Specifically, 
OOCs  vrabsite  contains,  or  will  soon 
contain:  an  organizational  list;  an  index 
to  preemption  of  state  and  local  laws  on 
hazardous  materials  transportation;  the 
status  of  preemption  determination 
applications;  "hot  topic"  summaries  of 
current  significant  decisions  and  events; 
procedural  rules  for  pipeline  safety 
administrative  enforcement  cases;  and,  a 
"feedback"  mechanism  to  correspond 
electronically  with  OCC  staff  attorneys. 

This  rule  amends  the  regulations  in 
Part  107  by  adding  a  new  informational 
section  107.14.  This  section  describes 
how  to  obtain  telephonic  assistance  on 
hazardous  materials  issues,  publishes 
the  local  and  "800"  telephone  numbers 
for  OHMS'  information  line  and  for 
OCC,  and  publishes  OHMS'  and  OCC's 
Internet  addresses.  Section  107.14  also 
contains  a  paragraph  which  explains  the 
availability  of  written  guidance,  and 
publishes  the  procedure  for  obtaining 
this  guidance. 

Pipeline  Safety-^art  190 

Federal  pipeline  safety  law,  49  U.S.C 
60101  et  seq..  directs  the  Secretary  of 
Transportation  to  prescribe  minimiini 
safety  standards  for  pipeline    .*:i>    - 
transportation  and  for  plpeline'foeilities. 


49  U.S.C.  60102.  RSPA  is  the 
administration  within  the  Department  of 
Transportation  responsible  for 
implementing  the  pipeline  safety  law. 
49  CFR  1.53.  RSPA  does  so  through  the 
pipeline  safety  regiilations  (49  CFR  Parts 
190-199). 

The  pipeline  safety  law  and  the 
pipeline  safety  regulations  apply  to 
owners  and  operators  of  pipelixuB 
facilities;  may  apply  to  the  design, 
installation,  inspection,  emergency 
plans  and  procedures,  testing, 
construction,  extension,  operation, 
replacement,  and  maintenance  of 
pipeline  facilities;  and  include  a 
requiremoit  that  all  individuals  who 
operate  and  maintain  pipeline  facilities 
shall  be  qualified  to  operate  and 
maintain  the  pipeline  facilities.  Thme 
are  more  than  20,000  gas  and  hazardous 
liquid  pipeline  companies,  of  which 
only  about  1.000  are  major  ccHnpanies. 

R^A's  Office  of  Pipeline  Safety 
(OPS)  has  designated  its  website  on  the 
Internet  and  a  telephone  line  at  the  OPS 
Washington,  D.C  headquarters  as  its 
means  of  disseminating  information 
concerning  small  pipeline  operators.  It 
is  also  anticipated  that  the  OPS  regional 
offices  and  inspectors  in  the  field  will 
disseminate  information  and  provide 
assistance  to  small  opoators.  Small 
operators  will  be  able  to  access 
infwmation  on  pipeline  safety 
regulations,  recent  Federal  Ri^ister 
notices,  interpretations,  waivers.  Alert 
Notices,  and  other  useful  information, 
including  information  on  the 
availability  of  imdergroimd  utility 
damage  prevention  programs  in  their 
remon. 

The  OPS  website  will  clearly  display 
a  "Special  Information  for  Operators  of 
Small  Pipelines  and  Master  Meter 
Systems"  button.  Small  operators  will 
have  access  to  the  recently  revised 
"Guidance  Manual  for  Operators  of 
Small  Natural  Gas  Systems"  (the  Small 
Gas  Operators  Maniial),  a  docimient  that 
explains  how  to  comply  with  the 
pipeline  safety  regulations.  In  addition, 
small  operators  will  be  able  to 
communicate  directly  with  OPS 
engineers  and  regulatory  personnel  by 
clicking  on  a  "Talk  With  OPS"  button. 

Both  the  en's  website  and  information 
telephone  line  are  staffed  by  OPS 
engineers  and  regulatory  personnel. 
OPS  staff  are  available  between  the 
hours  of  9:00  ajn.  and  5:00  p.m.  Eastern 
time,  Monday  through  Friday,  except 
Federal  holidays.  The  OPS  telephone 
number  and  OPS  website  addrms  are 
provided  in  customer  brochures.  Callers 
may  also  be  directed  to  the  information 
telephone  line  through  the  main 
telephone  line  at  OPS  headquartms. 
Both  services  are  accessible  on  a  2i4h'. 


hour  basis.  Individuals  will  be  able  to 
leave  a  recorded  voicemail  message  by 
telephone  or  post  a  message  at  the 
wetxrite  when  OPS  personnel  are  not 
present.  All  messages  will  receive  a 
response  by  the  following  business  day. 
The  telephone  number  for  the  OPS 
information  line  is  (202)  366-0918  and 
the  OPS  website  can  be  accessed  via  the 
Internet  at  http://www.dot.ops.gov. 

Also,  OCC  is  available  to  answer 
questions  concerning  pipeline  safety 
law,  the  statutory  authority  imderlylng 
RSPA's  pipeline  r^ulations.  OCC  may 
be  contacted  by  telephone  (202-366- 
4400)  from  9:00  a.m.  to  4:00  p.m. 
Eastern  time,  Monday  throu^  Friday, 
except  Federal  holidays.  Information 
and  guidance  concerning  pipeline  safisty 
law  may  also  be  obtained  by  writing  to 
OCC  or  by  contacting  OCC  via  the 
Internet  at  http://rspa-atty.dot.gov. 
Specifically.  OCCs  website  contains,  or 
will  soon  contain:  an  organizational  list; 
an  index  to  preemption  of  state  and 
local  laws  on  hazardous  matwials 
transportation;  the  status  of  preemption 
determination  applications;  "hot  topic" 
summaries  of  current  significant 
decisions  and  events;  procedural  rules 
for  pipeline  safety  adioinlstrative 
enforcement  cases;  and,  a  "feedback" 
mechanism  to  correspond  electronically 
with  OCC  staff  attorneys. 

This  rule  will  amend  the  pipeline 
safety  regulations  by  adding  a  new 
informational  regulation  located  at 
§  190.11.  This  section:  (1)  Sets  out  the 
availability  of  assistance  via  the  OPS 
and  OCC  websites  on  the  Internet  and 
by  telephcme  with  respect  to  pipeline 
safety  issues;  (2)  provides  the  OPS  and 
OCC  website  Internet  addresses;  and  (3) 
provides  the  OPS  and  OCC  telephone 
numbers. 

EffiBctive  Date 

Because  the  amendments  adopted  "' 
herein  are  for  informational  purposes 
only  and  impose  no  new  regulatory 
burden  on  any  person,  notice  and  public 
procedure  are  uimecessary.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  the  usual 
30-day  delay  following  publication. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a . 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  significant  according  to  the 
Regulatory  PoUdes  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  changes  adopted  in  this 


rule  do  not  result  in  any  additional  costs 
to  the  public  or  the  agency.  Because  of 
the  minimal  economic  impact  of  this 
rule,  preparation  of  a  reguJatory 
evaluation  is  not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Ordcff  12iS12 
("Federalism")  and  does  not  have 
sufiBcient  Federalism  impacts  tq  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  does  not  impose  any  new 
requirements;  thus,  there  are  no  direct 
or  indirect  adverse  economic  impact  for 
small  imits  of  government,  businesses  or 
other  organizations. 

Paperwork  Redaction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Regulation  Identifier  Number ' 

A  regulation  identifier  number,  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  imified  Agenda  of  Federal 
RegiUation&  The  Regulatory  Information 
Sendee  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each, 
year.  The  RIN  number  contained  in  the 
heading  of  this  docimient  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

ListafSebjects 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties. 

49  CFR  Part  190 

Administrative  practice  and 
procedure,  Pipeline  safety. 

In  consideration  of  the  foregoing.  49 
CFR  parts  107  and  190  are  amended  as 
follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
is  revisM  to  read  as  follows: 

AadMirity:  49  U.S.C  5101-5127, 44701; 
Sec  212-213,  Pub.  L.  104-121, 110  Stat  857; 
49  CFR  1.45, 1.53. 

2.  In  subpart  A,  a  new  §  107.14  is 
added  to  read  as  follows: 


f  107.14   AvaHabMtyednfennelgiildanee 
and  IntMpfMlva  asaislanoe. 

(a)  Availability  of  telephonic  and 
Internet  assistance.  (1)  RSPA  has  a  toll- 
free,  telephonic  infonnation  line  which 
provides  answras  to  inquiries  by  small 
entities  and  other  parties  concerning 
informaticHi  on  and  advice  about 
oompUance  with  the  hazardous 
materials  regulations,  49  CFR  parts  171- 
180.  The  information  line  is  staffed  from 
9:00  a.m.  through  4:00  p.m.,  Eastern 
time,  Monday  through  Friday,  except 
Federal  holidays.  When  the  infonnation 
line  is  not  staffed,  callers  leave  a 
recorded  message,  which  will  be 
answered  by  the  next  business  day.  The 
telephone  numbers  for  the  information 
line  are:  1-800-467-4922  (that  is;  1- 
800-HMR49-22  toll  free),  or  202-366- 
4488  (Washington,  DC  area). 
Additionally,  information  may  be 
obtained  frtnn  the  OfBce  of  Hazardous 
Materials  Safety  via  the  Internet  at  http-V 
/www.volpe.dotgov/ohm. 

(2)  R^A's  Office  of  the  Chief  Counsel 
(OCC)  is  available  to  answer  questions 
concerning  Federal  hazardous  material 
transportation  law,  49  USC  5101  et  seq. 
and  Federal  preemption  of  state,  local 
and  Indian  tribe  hazardous  material 
transportation  requirements.  OCC  may 
be  contacted  by  telephone  (202-366- 
4400)  from  9:00  am.  to  4K)0  p.m. 
Eastern  time,  Monday  throu^  Friday, 
except  Federal  holidays.  Information 
_  and  guidance  concerning  Federal 
hazardous  matoial  transportation  law 
and  preemption  may  also  be  obtained  by 
contacting  OCC  via  the  Internet  at  http:/ 
/rspa-atty.doLgov. 

Oi)  Availability  of  Written 
Interpretations.  (1)  A  written  regulatory 
clarification,  response  to  a  question,  or 
an  opinion  concerning  hazardous 
materials  offering,  transporting,  or 
packaging  requirements  may  be 
obtained  by  submitting  a  written  request 
to  the  RSPA  Office  of  Hazardous 
Materials  Standards  (DHM-IO).  U.S. 
Department  of  Transportation.  400     ' 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
number. 

(2)  A  written  interpretation  regarding 
Federal  hazardous  material 
transportation  law.  49  USC  5101  et  seq.. 
may  be  obtained  from  the  Office  of  the 
Chief  Counsel  (DCC-1)  RSPA.  U.S. 
Departmrait  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  Include  a  daytime  telephone 
niunber. 


PART  190-Pff>EUNE  SAFETY 
PROGRAMS  AND  RULEMAKING 
PROCEDURES 

3.  The  authority  citation  for  part  190 
is  revised  to  read  as  follows: 

Aulfaority:  33  U.S.C  1321;  49  U.S.C  5101- 
5127, 60101  et  seq.;  Sec.  212-213,  Pub.  L 
104-121, 110  Stat  857;  49  CTR  1.53. 

4.  In  subpart  A,  a  new  §  190.11  is 
added  to  read  as  follows: 

fl9ai,l    AvailabtBty  of  Informal  guManoe 


(a)  Availability  of  telephonic  and 
Internet  assistance.  (1)  RSPA  has 
established  a  ivebsite  on  the  Internet 
and  a  telephone  line  at  the  Office  of 
Pipeline  Safety  headquarters  where 
small  operators  and  othen  can  obtain  . 
information  on  and  advice  about 
compliance  with  pipeline  safety 
regulations,  49  CFR  parts  190-199.  The 
website  and  telephone  line  are  staffsd 
by  posonnel  from  RSPA's  Office  of 
Pipeline  Safety  from  9:00  a.m.  through 
5:00  p.m..  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 
When  the  lines  are  not  staffed, 
individuals  may  leave  a  recorded 
vqlcemail  message,  or  post  a  message  at 
the  CM*S  website.  All  messages  will 
receive  a  response  by  the  following 
business  day.  The  telephone  numbw  for 
the  CK>S  information  line  is  (202)  36^. 
0918  and  the  OPS  website  can  be 
accessed  via  the  Internet  at  http:// 
www.dot.op&.gov. 

(2)  RSPA^s  Office  of  the  Chief  Counsel 
(OOC)  is  available  to  answor  questions 
concerning  Federal  pipeline  safety  law, 
49  U.S.C  60101  et  seq.  OCC  may  be 
contacted  by  telephone  (202-366-4400) 
from  9:00  a.m.  to  4:00  p.m.  Eastern  time, 
Monday  through  Friday,  except  Federal 
hohdays.  Information  and  guidance 
concerning  Federal  pipeline  safety  law 
may  also  be  obtained  by  contacting  OOC 
via  the  Internet  at  http-Z/rspa- 
atty.dot.gov. 

(b)  Availability  of  Written 
Interpretations.  (1)  A  written  regulatory 
inteq>rBtatlon,  response  to  a  que^on,  or 
an  opinion  concerning  a  pipeline  safety 
issue  may  be  obtained  by  submitting  a 
written  request  to  the  Office  of  Pipc^e 
Safety  (WS-10),  RSPA,  U.S. 
Department  of  Transpoitaticu,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  The  requestor  must 
Include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
number. 

(2)  A  written  interpretation  regarding 
Federal  pipeline  saf^  law.  49  U.S.C 
60101  et  seq..  may  be  obtained  from  the 
Office  of  the  Chief  Coimsel,  RSPA,  U.S. 
Department  of  Transportatlrai.  400 
Seventh  Street.  SW.,  Washington.  DC 
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20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
number. 

Isaued  in  Washington,  DC  on  April  18, 
1997,  under  the  authnity  delegated  in  49 
CFJt  1.53. 
KaBmfS.Cafmmr, 
Deputy  AdmiiuMtrator. 
(FR  Ddc.  97-11430  niad  5-1-97;  8:45  am] 


DEPARTMEMT  OF  COMMERCE 


■no  Awnuvpcivnc 


50  CFR  Part  070 


riaiMne*  or  me  cjicniw¥e  Eoonoinic 
Zone  Off  AlMks;  PwMcCod  by 
Cilcnef  VeMele  UdnQ  Trwirt  Qev  In 


Nattonal  Marine  Fisharies 
Service  (NMFS).  Natic»al  Oceanic  and 
Atmospheric  AdministTtfion  (NQAA). 
CIcMiiiiian^. 

ACTION:  Cloeure. 


:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
pravent  iwrewding  the  potion  of  the 
1997  total  allowable  catch  (TAG)  of 
Pacific  cod  allocated  to  catcher  vessels 
using  tiawl  gear  in  this  area. 
tH-fcCIIWfc  DATE:  1200  hrs,  Alaska  local 
time  (AJ.t),  April  29, 1997,  throu^ 
2400  hrs.  A.Lt,  December  31. 1997. 
FOR  RJHTNER  MF0MMT10N  contact: 
Andrew  Smoker.  907-586-7228. 

SUPPLBBfTAflY  MFOfMATION:  The 
groundfish  fishery  in  the  BSAI  exdtisive 
econcHnic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prqMred  by  the  North  Pacific 
Fishery  Management  r.niiinril  under 
authcmty  of  the  Magnuson-Stevens 
Fishery  Gonservation  and  Management 
Act  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  this  FMP  at 
subpart  H  of  50  GFR  part  600  and  50 
CFR  part  679. 

The  portion  of  the  TAG  of  Pacific  cod 
allocatsd  to  catcher  vessels  using  trawl 
gear  in  the  BSAI  was  established  by  the 
Final  1997  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (62  FR  7168. 
February  18. 1997)  as  63.450  metric  tons 


(mt).  See  §679.20(c)(3Hiii)  and 
S679.20(a)(7HiKB). 

In  accordance  with  S  679.20(d)(lMi). 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  portion  of  the  TAG 
of  Pacific  cod  allocated  to  catcher 
vessels  using  trawl  gear  in  the  BSAI  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  alloMrance  of  59,450  mt.  and  is 
setting  aside  the  remaining  4.000  mt  as 
bycatch  to  support  odter  anticipated 
groundfish  fishoies.  In  accordance  with 
S679.20(dXlKiii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Gonsequmtly.  NMFS  is  closing  directed 
fishing  far  Pacific  cod  by  catcher  vessels 
using  tiawl  gear  in  the  BSAL 

Maximum  retainable  bycatch  amounts 
for  applicdUe  gear  types  may  be  fiound 
in  the  regulaticms  at  S  679.20(e)  and  (1). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
(nevent  overiiarvesting  the  1997  TAG  of 
Pacific  cod  allocated  to  catcher  vessels 
using  trawl  gear  in  the  BSAL  A  delay  in 
the  eCEsctive  date  is  impracticable  and 
contrary  to  the  public  interest  The  TAG 
will  soon  be  reached.  Further  delay 
would  oidy  result  in  overharvest  which 
would  disrupt  the  FMPs  objective  of 
providing  sufficient  Pacific  cod  to 
support  bycatch  needs  in  other 
anticipated  groundfish  fisheries 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implemmtation  of 
this  action  can  not  be  delayed  fox  30 
days.  Accordingly,  under  5  U.S.C 
553(d).  a  delay  in  the  efEsctive  date  is 
herriiy  waived. 


This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Aathorily;  18  U.S.C.  1801  of  sag. 
Dated:  April  29. 1997. 
GwyMadock. 

Dinctor,  Office  afSustaiaable  FiMheriee. 
NatkmalMaimeFisheneeSerrice. 
[FR  Doc.  97-11472  FUad  4-29^97;  2:33  pml 
cooe»i»-is-r 


DEPARTMENT  OF  COMMERCE 

NstionM  Oceenic  end  Ainiwpheric 
Adinlnistretion 

SOCFRPwtOTO 

Pocksl  Na  961107312-7021-02;  LO. 
042*0701 

Ftoherfeo  of  the  Excluohw  Economic 
Zone  Off  MmtiMi  YeOowfIn  Sole  by 
Veeoels  Uilny  ThrmI  Qeor  In  the  BerinQ 


Nati(Mial  Marine  Fisheries 
Service  (NMFS),  Naticmal  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 
ACTION:  Glosure. 


n  NMFS  is  closing  directed 
fishing  for  3fellowfin  sole  by  vessds 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  ■vr^tiing  the  second  seesonal 
apportioiunait  of  the  1997  Pacific 
halibut  bycatch  allowance  specified  {or 
the  trawl  yrilowfin  sole  fishery 


mttlWL  date:  1200  hrs.  Alaska  local 
time  (AJ.t).  April  29. 1997.  until  1200 
hrs.  A.l.t.  May  11. 1997. 
FOR  RJRTHBI  iPORHATlON  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUmjEMBfTARY  MFORHAT10N:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Rshery  of  the 
Bering  Sea  and  Aleutian  IslantL  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Gouncil  under 
authority  of  the  Magnusmi-Stavens 
Rshery  Gonservation  and  Management 
Act  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  this  FMP  at 
subpart  H  of  50  GFR  part  600  and  50 
CFR  part  679. 

The  second  seasonal  apportionment 
of  the  1997  Pacific  halibut  bycatch 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  in  the  BSAI, 
which  is  defined  at 

S  679.21(e)(3)(iv)(BXl),  was  established 
by  the  Fioal  1997  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (62  FR  7168, 
Febniaiy  18, 1997)  as  210  metric  tons. 

In  accordance  with  S679.21(e)(7Xiv). 
the  Administrator,  Alaska  Region, 
NMFS.  has  determined  that  the  second 
seasonal  apportionment  of  the  1997 
Pacific  halibut  bjfcatch  allowrance 
specified  for  the  trawl  yellowfin  sole 
fishery  in  the  BSAI  has  been  caught 
Gonsequentiy.  NMFS  is  prohibiting 
directed  fishing  for  yellowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI  for 
the  remainder  of  the  season. 


Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  67g.20(e)  and  (f). 

Classification 

This  action  is  required  by  50  GFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

Anthority:  16  U.S.C.  1801  et  seq. 

Dated:  April  29. 1997. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-11471  FUed  4-29-97;  2:33  pm] 
BiujNG  oooE  asio-as-f 
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Proposed  Rules 


Federal  Register 
Vol.  62,  No.  85 

Friday,  May  2,  1997 


TNs  section  of  the  FEDERAL  REGISTER 
oontaine  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  Is  to  give  interested 
persons  an  opporturMty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
nies. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[PA  (M2-40SS;  FRL-6820-4] 

Approval  and  Promulgation  of  Air 
Quality  knplementatton  Plans; 
Pmraiytvania:  Now  Source  Review  and 
Emiaalone  Registry  Regulation 

AQBICV:  Environmental  Protection 

Agaicy(EPA). 

ACnON:  Proposed  rule. 


f:  EPA  is  proposing  to  grant 
limited  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania  pursuant  to  the 
requirements  of  the  Clean  Air  Act 
(CAA).  This  revision  requires  ma)or  new 
and  modified  sources  of  volatile  organic 
compoimds  (VCXHs),  nitrogen  oxides 
(NOxJ,  particulate  matter  (PM). 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  10  microns  (PM- 
10),  PM-10  precursors,  sulfur  oxides 
(SOx).  carbon  monoxide  (CO),  or  lead 
(Pb)  to  meet  certain  new  source  review 
permitting  requirements  if  they  are 
proposing  to  locate  in  a  designated 
nonattainment  area.  These  requirements 
also  apply  to  major  new  and  modified 
sources  of  VOCs  and  for  NOx  proposing 
to  locate  in  the  ozone  transport  region 
(OTR).  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act  (CAA). 
DATES:  Comments  must  be  received  on 
or  before  June  2, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry,  Chief,  Permit  Programs 
Section,  Mailcode  3AT23.  U.S. 
Envinxunental  Protection  Agency. 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  and  the  Pennsylvania 


Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street.  Harrisburg. 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
N4ichael  H.  Markowski,  3AT23,  U.S. 
Enviroumental  Protection  Agency, 
Region  ID,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107, 
(215) 566-2063. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

A.  New  Source  Requirements  and 
Pennsylvania's  Submittal 

The  CAA  requires  that  all  states 
submit  to  EPA.  by  November  15, 1992, 
a  revision  to  their  state  implementation 
plans  (SIPs)  requiring  major  new  and 
major  modified  sources  to  meet  certain 
new  source  review  (NSR)  requirements 
if  those  sources  are  being  located  in 
areas  designated  nonattainment  for  a 
pollutant,  are  expected  to  emit 
pollutants  in  quantities  likely  to 
significantly  impact  such  areas,  or,  in 
the  case  of  VOC  or  NOx  sources,  if  they 
are  being  located  in  the  OTR.  This 
requirement  for  a  SIP  revision  applies  to 
Pennsylvania,  which  currently  has  areas 
designated  nonattainment  for  ozone  (a 
pollutant  formed  under  certain 
meteorological  conditions  from 
precursor  VOC  and  NOx  emissions),  CO, 
SO2  and  PM-10. 

Pennsylvania  submitted  a  revision  to 
its  SIP,  on  February  4,  1994,  requiring 
major  new  and  modified  sources  of 
VOCs.  NOx,  PM,  PM-10,  PM-10 
precursors,  SOx,  CO,  or  Pb  to  meet 
certain  NSR  requirements  if  they  are 
being  located  in  a  designated 
nonattainment  area,  if  they  are  expected 
to  emit  these  pollutants  in  quantities 
sufficient  to  significantly  impact  a 
nonattainment  area,  or,  in  the  case  of 
VOC  and  NOx  sources,  if  they  are  being 
located  in  the  OTR-  The  NSR 
requirements  include  installing  Lowest 
Achievable  Emission  Rate  (LAER) 
technology  and  obtaining  emission 
offsets.  The  submittal  included 
associated  emissions  banking 
requirements  and  an  emissions 
reduction  credit  (ERC)  registry. 
Pennsylvania's  submittal  adds  these 
new  provisions  in  Subchapter  E, 
Sections  127.201  through  127.217  of  the 
Pennsylvania  Code,  and  removes  the 
older  provisions,  which  were  foimd  in 
Subchapter  C,  Sections  127.61  through 


127.73  (it  reserves  those  regulation 
niunbers). 

B.  Federal  Requirements 

According  to  section  172(c)(5)  of  the 
CAA,  SIPs  must  require  permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources  in 
nonattainment  areas.  The  statutory 
permit  requirements  for  ozone 
nonattainment  areas  are  generally 
contained  in  revised  section  173  of  the 
CAA,  and  in  subpart  2  of  part  D. 
Further,  on  July  23, 1996,  EPA 
published  in  the  Federal  Register  a 
comprehensive  rulemaking  which 
proposed  significant  changes  to  the 
current  Prevention  of  Significant 
Deterioration  (PSD)  and  nonattainment 
NSR  rules.  See  61  FR  38311  (1996).  That 
rulemaking  proposed  to  revise 
regulations  for  the  approval  and 
promulgation  of  SIPs  and  the 
requirements  for  preparation,  adoption, 
and  submittal  of  implementation  plans 
governing  the  NSR  programs  mandated 
by  Parts  C  and  D  of  Title  I  of  the  CAA. 
Upon  EPA  promulgation  of  the  final 
rulemaking  at  a  later  date,  all  states, 
including  Pennsylvania,  will  be 
expected  to  evaluate  their  new  source 
review  regulations  in  accordance  with 
the  new  requirements  and  to  revise  such 
regulations  accordingly. 

unportant  CAA  requirements  for  new 
sources  in  nonattainment  areas  are 
foimd  under  sections  172. 173. 182.  and 
184  of  the  CAA.  These  requirements  are 
summarized  below. 

a.  According  to  section  173(a)(1)  of 
the  CAA,  the  state  regulation  must 
assure  that  calculations  of  emissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
reasonable  further  progress  (RFP). 

b.  According  to  section  173(c)(1)  of 
the  CAA,  the  state  regulation  may 
include  provisions  which  allow  offsets 
to  be  obtained  in  another  nonattainment 
area  if  that  area  has  an  equal  or  higher 
nonattainment  classification  and 
emissions  from  the  other  nonattainment 
area  contribute  to  a  NAAQS  violation  in 
the  area  in  which  the  source  would 
construct. 

c.  According  to  section  173(c)(1)  of 
the  CAA,  the  state  regulation  must 
provide  that  any  emissions  offsets 
obtained  in  conjunction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  must  be  in  effect  and 
enforceable  by  the  time  the  new  or 
modified  source  commences  operation. 


This  statutory  condition  for  offsets 
augments  the  existing  requirement 
under  section  173  that  provides  that 
ofiisets  must  be  federally-enforceable 
before  permit  issuance,  although  the 
required  emissions  reductions  need  not 
occur  until  the  date  on  which  the  new 
or  modified  soiirce  conunences 
operations. 

d.  According  to  section  173(c)(1)  of 
the  CAA,  provisions  of  the  state 
regulation  must  assiue  that  emissions 
increases  from  new  or  modified  sources 
will  be  o^et  by  real  reductions  in 
actual  emissions.  EPA's  initial  gmdance 
interpreting  general  sections  of  the  CAA 
is  contained  in  the  Title  I  General 
Preamble  published  in  the  Federal 
Regiflter  on  April  16. 1992  (57  FR 
13498).  In  the  General  Preamble,  EPA 
reitwated  that  emission  increases  and 
decreases  for  netting  are  to  be 
determined  consistent  with  EPA's 
current  new  source  rules  and  the 
December  4. 1986  emissions  trading 
policy  statement  (51  FR  43823).  In 
addition,  pre-enactment  reductions  are 
expected  to  be  treated  as  new  source 
growth,  even  though,  for  applicability 
purposes,  the  source's  net  emissions 
change  is  de  minimis.  EPA's  current 
new  source  rules  state  that  a  decrease  in 
emissions  is  only  creditable  if,  among 
other  requirements,  the  decrease  has  not 
been  relied  upon  by  the  state  for  any 
permit,  attainment  demonstration,  or 
reasonable  further  progress.  Therefore, 
emission  reductions  made  because  of 
RACT  or  other  requirements  that  have 
been  taken  into  account  in  the  state's 
demonstration  of  reasonable  further 
progress  or  attainment  demonstration 
are  not  creditable  for  netting  purposes. 

e.  According  to  section  173(c)(2)  of 
the  CAA.  the  state  rules  must  prevent 
emission  reductions  otherwise  required 
by  the  CAA  from  being  credited  for 
purposes  of  part  D  offset  requirements. 

f.  According  to  section  173(a)(5)  of  the 
CAA,  the  state  regulation  must  require  - 
that  prior  to  any  part  D  permit  being 
issued  there  be  an  analysis  of  alternative 
sites,  sizes,  production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
envirorunental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

g.  According  to  section  328  of  the 
CAA,  the  state  regulation  must  assure 
that  sources  located  on  the  Outer 
Continental  Shelf  (OCS)  are  subject  to 
the  same  requirements  applicable  if  the 
source  were  located  in  the 
corresponding  onshore  area. 

h.  Section  173(a)(3)  of  the  CAA 
requires  that  the  state  regulation  must 


assure  that  owners  or  operators  of  each 
proposed  new  or  modified  major 
stationary  source  demonstrate  that  all  of 
their  other  major  stationary  sources  in 
the  state  are  in  compliaiu». 

i.  The  state  regulation  must  define 
major  new  and  major  modified  sources 
in  accordance  vtrith  the  area's 
nonattainment  classification  under 
section  181  for  ozone  and  section  186 
for  CO. 

j.  The  state  regulation  must  reqiure 
emission  offsets  for  major  new  and 
major  modified  sources  in  accordance 
with  the  area's  nonattainment 
classification  under  section  181  for 
ozone  and  secticm  186  for  CO. 

k.  The  state  regulation  must  require 
all  applicable  new  source  requirements 
to  be  met  by  sources  locating  in  the 
OTR.  For  a  severe  or  extreme  ozone 
nonattainment  area  located  in  the 
transport  region,  the  major  stationary 
source  size  thresholds  applicable  to 
those  areas  apply  for  VOC  and, 
presumptively,  for  NOx.  These 
provisions  must  also  ensure  that  new  or 
modified  major  stationary  sources 
obtain  VOC  and,  presumptively,  NOx 
ofbets  at  a  ratio  of  at  least  1.15  to  1  in 
order  to  obtain  a  NSR  permit  Higher 
ofbet  ratios  apply  in  areas  classified  as 
serious  or  above  undet  section  184  of 
the  CAA. 

L  The  state  regulation  must  ensiue 
that  any  new  or  modified  major 
stationary  source  of  NOx  satisfies  the 
requirements  applicable  to  any  new  or 
modified  major  stationary  source  of 
VOC,  unless  a  special  NOx  exemption  is 
granted  by  the  Administrator  under 
section  182(f)  of  the  CAA. 

m.  State  plans  must,  for  serious  and 
severe  ozone  nonattainment  areas, 
implement  sections  182(c)  (6),  (7)  and 
(8)  of  the  CAA  with  regard  to 
modifications. 

C.  Nonattaiiunent  Area  Requirements 
Pertaining  to  Petmsyivania 

The  CAA  defines  sources  as  major  at 
various  specified  levels  of  emissions, 
dependii^  on  the  attaimnent/ 
nonattaiiunent  status  of  the  area  where 
the  source  is  located,  the  severity  of  the 
nonattainment,  and  on  whether  or  not 
the  soujrce  is  located  in  an  OTR. 
Pennsylvania  has  areas  designated 
nonattainment  for  ozone,  for  PM-10.  for 
SO2.  and  for  00. 

With  respect  to  ozone,  section  182(d) 
of  the  CAA  defines  sources  of  VOCs 
located  in  severe  ozone  nonattainment 
areas  as  major  when  they  have  the 
potential  to  emit  25  tons  per  year  (TPY) 
or  more  of  VOCs.  In  Pennsylvania  there 
is  one  severe  ozone  ncmattainment  area, 
the  Philadelphia  area  (including 
Philadelphia.  Bucks.  Chester,  Delaware. 


and  Montgomery  Counties)  where  the 
25  TPY  major  source  threshold  for  VOCs 
applies.  Per  section  182(f)  of  the  CAA. 
NOx  sources  located  in  severe  ozone 
nonattaiiunent  areas  must  also  be 
considered  major  at  the  same  threshold 
levels  as  VOC  sources.  Thus,  in  the 
Philadelphia  area  sources  are 
considered  major  when  they  have  the 
potential  to  emit  25  TPY  or  mora  of 
NOx. 

For  the  remainder  of  Pennsylvtnia. 
thoe  are  moderate  areas  to  consider  as 

well  as  the  fisct  that  the  entire 

Commonwealth  is  part  of  the  OTR.  This 
is  the  key  factor  estsblishing  the  level  of 
VOC  or  NOx  emissions  that  trigger 
nu^or  NSR  applicability.  Per  section  184 
of  the  CAA.  stationary  VOC  and  NOx 
sources  located  in  areas  of  Pennsylvania 
that  are  designated  marginal,  moderate 
or  attainment  for  ozone  vdiich  are  also 
located  In  the  OTR  are  subject  to  the 
same  requirements  as  those  applicable 
to  such  sources  located  in  modente 
ozone  nmattainment  areas.  Tberefne, 
sources  located  in  the  OTR  are  defined 
as  major  m^mo  they  have  the  potential 
to  emit  50  TPY  or  more  of  VOC  and 
sources  located  within  the  OTR  are 
defined  as  major  vidien  they  have  the 
potential  to  emit  100  TPY  or  more  of 

NOx. 

Pomsylvania  also  has  nonattainment 
areas  for  PM-10  and  CO  in  pottions  of 
Allegheny  County,  and  for  SOj  in 
portions  of  Allegheny,  Armstrong,  and 
Warren  Counties.  In  all  of  these  areas, 
a  new  source  is  considered  major  when 
it  has  the  potential  to  emit  100  TPY  or 
mme  of  the  pollutant  for  v^ch  the  area 
is  designated  nonattainment  Major 
modifications  are  defined  by  dgnificant 
emissions  increases  in  aocordanca  with 
fiederal  rules. 

n.  EPA  AnaljsM  of  PennsylvaBia's 
Submittal 

A.  Peimsyivania's  Definitiont  of  Major 
Source,  Significant  Emissions  Increases, 
and  Significant  Air  Quality  Impacts 

The  Commonwealth's  proposed 
changes  to  Pennsylvania  Regulations, 
Sections  127.201  through  127.204 
pertain  to  the  definitions  of  major 
source  and  major  modified  source 
(modificaticm  to  an  existing  major 
source)  for  each  of  the  afiiected 
pollutants:  VOC,  NOx,  PM-10,  PM-10 
precursors,  PM,  SOx,  CO,  and  Pb. 
Pennsylvania's  definitions  of  major 
source  thresholds  are  consistent  with 
fiederal  requirements,  as  are 
Pennsylvania's  definitions  of  significant 
onissions  increases,  and  its  definitions 
of  "significant"  air  quality  impacts. 

In  severe  ozone  nonattainment  areas 
(the  Philadelphia  area)  a  major  source  of 
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VOCs  or  of  NOx  is  defined  as  one  which 
has  the  potential  to  emit  at  least  25  TPY 
VOC  or  25  TPY  NOx-  In  serious  ozone 
nonattainment  areas  (which 
Pennsylvania  does  not  have  at  this 
time),  a  major  source  is  defined  as  one 
that  has  the  potential  to  emit  at  least  50 
TPY  VOC  or  50  TPY  NOx- 
Pennsylvania's  regulation  also  includes 
certain  special  modification  provisions, 
at  Section  127.203(c)  (discussed  below 
at  n.  B.),  for  determining  applicability  in 
severe  or  serious  ozone  nonattainment 
areas. 

In  severe  ozone  nonattainment  areas 
the  regulation  applies  to  either  "[a]  new 
fiMdlity  with  the  potential  to  emit  25 
tons  or  more  per  year  of  NOx  or  VOCs," 
or  to  "[a]  modification  to  an  existing 
bcility  mth  the  potential  to  emit  25 
tons  or  more  per  year  of  NOx  or  VOC, 
or  a  new  source  at  an  existing  facility 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  subsection  (c)(1),  results  in  an 
increase  of  25  tons  per  year  or  1 ,000 
pounds  per  day  or  100  poimds  per  hour 
of  VOC  or  NOx.  or  more,  whichever  is 
more  restrictive."  Section 
127.203(b)(3).  ■ 

In  serious  ozone  nonattainment  areas 
the  regulation  applies  to  either  "[a]  new 
fiscility  with  the  potential  to  emit  50 
tons  or  more  per  year  of  NOx  or  VOCs," 
or  to  "(a)  modification  to  an  existing 
facility  with  the  potential  to  emit  50 
tons  or  more  per  year  of  VOC  or  NOx. 
or  a  new  soiuoe  at  an  existing  facility 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  subsection  (c)(1),  results  in  an 
increase  of  25  tons  per  year,  1 .000 
poimds  per  day  or  100  pounds  per  hour 
of  VOC  or  NOx,  or  more,  whichever  is 
more  restrictive."  Section  127.203(b)(2). 
There  are  currently  no  areas  in 
Pennsylvania  that  have  been  classified 
as  serious  nonattainment  for  ozone. 

All  areas  in  Pennsylvania  other  than 
the  Philadelphia  severe  ozone 
nonattainment  area  are  treated  as 
moderate  ozone  nonattainment  areas 
because  they  are  classified  as  moderate 
or  because  the  entire  Commonwealth  is 
in  the  OTR.  In  these  areas  the 
Pennsylvania  regulation  applies  to 
either  "[a]  new  facility  with  the 
potential  to  emit  100  tons  or  more  per 
year  of  NOx  or  50  tons  or  more  per  year 
of  VOCs,"  or  to  "[a]  modification  to  an 


■  SubMCtion  (cHl)  refers  to  certain  special  rules 
for  modifications  to  VOC  or  NOx  facilities  located 
in  iorious  and  severe  nonattainment  areas  for 


existing  facility  with  the  potential  to 
emit  100  tons  or  more  per  year  of  NOx 
or  50  tons  or  more  per  year  of  VOCs,  or 
a  new  source  at  an  existing  facility 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  Section  127.211,  results  in  an 
increase  of  40  tons  per  year,  1 ,000 
pounds  per  day  or  100  pomids  per  hour 
of  VOC  or  NOx,  or  more,  whichever  is 
more  restrictive."  Section  127.203(b)(1). 

The  major  source  size  threshold  for 
new  sources  of  PM-10,  PM-10 
precursors,  and  PM  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  source  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  (aggregated  with 
other  applicable  increases  over  a 
specified  period  of  years,  in  accordance 
with  Section  127.211)  in  the  potential  to 
emit  PM-10  of  15  TPY,  of  PM  of  25 
TPY,  or  of  PM  or  PM-10  of  1000  pounds 
per  day  or  100  poimds  per  hour, 
whichever  is  more  restrictive.  The 
significant  air  quality  impact  levels  for 
PM-10,  PM-10  precursors  and  PM  are 
1.00  microgram/cubic  meter 
(microgram/m^)  on  an  annual  and  5.00 
micrograms/m^  on  an  24-hour  average. 

The  major  source  size  threshold  for 
new  sources  of  PM-10.  PM-10 
precursors,  and  PM  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  source  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  (aggregated  with 
other  applicable  increases  over  a 
specified  period  of  years,  in  accordance 
with  Section  127.211)  in  the  potential  to 
emit  PM-10  of  15  TPY,  of  PM  of  25 
TPY,  or  of  PM  or  PM-10  of  1000  pounds 
per  day  or  100  pounds  per  hour, 
whichever  is  more  restrictive.  The 
significant  air  quality  impact  levels  for 
PM-10,  PM-10  precursors  and  PM  are 
l.(X)  microgram/cubic  meter 
(microgram/m^)  on  an  annual  and  5.00 
micrograms/m^  on  an  24-hour  average. 

The  major  source  size  threshold  for 
new  SOx  sources  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  source  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  in  the  potential 
to  emit  SOx  (aggregated  with  other 
applicable  increases  over  a  specified 
period  of  years,  in  accordance  with 
Section  127.211)  of  40  TPY,  1000 
pounds  per  day  or  100  pounds  of  SOx 
per  hour,  whichever  is  more  restrictive. 
The  significant  air  quality  impact  levels 
for  SOx  are  1.00  microgram/m^  on  an 
annual  average,  5.00  micrograms/m^  on 


a  24-hour  average,  and  25.00 
micrograms/m^  on  a  3-hour  average. 

The  major  source  size  threshold  for 
new  CO  sources  is  100  TPY.  A  major 
modification  is  defined  as  a  ^ 
modification  to  a  major  source  resulting 
in  a  significant  emissions  increase.  A 
significant  increase  in  emissions  is 
defined  as  an  aggregated  increased 
potential  to  emit  CO  of  at  least  50  TPY, 
1000  pounds  per  day  or  100  pounds  per 
hour,  whichever  is  more  restrictive.  The 
significant  air  quality  impact  levels  for 
CO  are  0.5  milligrams/cubic  meter 
(milhgrams/m^jon  an  8-hour  average 
and  2.0  milligrams/m^  on  a  1-hour 
average. 

For  new  Pb  sources,  the  major  source 
size  threshold  for  NSR  applicabiUty  is 
100  TPY.  A  significant  increase  in 
emissions  is  defined  as  an  aggregated 
increased  potential  to  emit  Pb  of  0.6 
TPY,  10  pounds  per  day  or  1  pound  per 
hoiu-,  whichever  is  more  restrictive.  The 
significant  air  quality  impact  level  is  0.1 
micrograms/m^  on  a  24-hour  average. 

B.  Special  Modification  Provisions 

The  special  modification  provisions 
in  the  CAA  at  section  182(c)  (6)  through 
(8)  are  incorporated  into  the 
Pennsylvania  regulation  in  Section 
127.203(c)  (1)  through  (3).  These 
provisions  are  appUcable  to  VOC  or 
NOx  sources  locating  in  serious  or 
severe  ozone  nonattainment  areas. 
Currently  there  are  no  serious  areas  in 
Pennsylvania.  Section  127.203(c)(1) 
specifies  that  sources  are  to  aggregate 
their  potential  emissions  over  a 
consecutive  5-year  period  in  order  to 
determine  whether  the  de  minimis  level 
of  25  TPY,  1000  pounds  per  day  or  100 
pounds  per  hoiu  is  exceeded.  This 
provision  further  specifies  that  the  5- 
year  contemporaneous  period  cannot 
extend  back  beyond  January  1, 1991  or 
the  design  year  of  the  most  recent 
attainment  demonstration,  whichever  is 
more  recent.  Section  127.203(c)(2) 
apphes  to  facilities  with  potential 
emissions  of  VOC  or  NOx  of  less  than 
100  TPY  where  the  modification  results 
in  an  other  than  de  minimis  increase  in 
emissions.  The  owner  or  operator  may 
choose  to  offset  the  emissions  of  the 
proposed  source  with  those  elsewhere 
in  the  same  facility  at  a  ratio  of  at  least 
1.3  to  1  in  order  to  avoid  having  the 
proposed  source  being  considered  an 
applicable  modification  under  these 
regulations.  If  the  facility  does  not  offset 
at  the  required  ratio,  the  change  shall  be 
considered  an  appUcable  modification, 
but  the  facility  would  be  required  to 
install  BACT  instead  of  LAER,  and  to 
meet  Pennsylvania's  BAT  requirements. 
Section  127.203(c)(3)  applies  to 
facilities  whose  potential  emissions  of 


VOC  or  NOx  ere  greater  than  or  equal 
to  100  TPY.  The  source  may  choose  to 
offset  the  emissions  bom  the  proposed 
source  with  emission  reductions 
elsewhere  in  the  same  Cacility  at  an 
internal  oBset  ratio  of  1.3  to  1  in  order 
to  avoid  installing  LAER.  The  source  is 
still  reqiured  to  install  technology  to 
meet  Pamsylvania's  BAT  requirements. 
Pennsylvania's  regulaticms  pertaining  to 
the  special  modification  provisi(»u  are 
consistent  with  the  CAA's  requirements. 

C  Provisions  for  Emission  Redaction 
Credits 

Section  127.211  of  the  Pennsylvania 
regulation  states  the  applicability 
criteria  for  determining  whether  a 
source  is  sulqect  to  the  new  soiuce 
regulations.  Included  in  these  criteria  is 
a  requirement  that  all  sources 
detennined  to  be  major  (new  or 
modified)  must  have  emission  reduction 
credits  onrtified  by  Pennsylvania 
throxigh  the  emission  reduction  credit 
(ERC)  registry,  established  in  Sections 
127.206  thr^gh  127.210.  Pennsylvania 
requires  that  ERCs  be  generated  after 
January  1. 1991.  whidx  is  consistent 
with  the  baseline  that  will  be  used  in 
Pennsylvania's  rate  of  progress 
demonstrations  and  dmnonstrations  of 
attainment 

All  ERCs  are  reqiiired  to  be  made 
fiederally  enforceable  in  the  plan 
approval,  which  will  specify  that  the 
emissions  decrease  is  federally 
enforceable  on  or  before  the  commence 
constiucticm  date.  Detailed  infonnatian 
required  to  acctaapany  a  source's 
application  to  register  ERCs  is  provided 
in.  Section  127.207.  Pmmsylvania  retains 
control  over  all  ERCs  deposited  into  the 
registry  and  all  ERCs  withdrawn  for  use 
from  the  registry.  All  Pennsylvania 
sources  requiring  emission  oCEwts  must 
obtain  their  ERCs  through  the 
Pennsylvania  ERC  regis&y.  Out-of-state 
sources  may  deposit  ERCs  into  the 
Pennsylvania  registry  or  trade  ERCs 
provided  there  is  reciprocity  between 
Pennsylvania  and  the  other  state  and 
only  upon  approval  through  SIP 
approved  rules  and  procniures. 
including  an  EPA  approved  SIP 
revision. 

The  registry  listing  the  ERCs 
available,  along  with  other  pertinent 
information,  will  be  published  in  the 
Pennsylvania  Bulletin  on  a  quarterly 
basis.  ERCs  generated  through  the 
curtailment  or  shutdown  of  a  source, 
and  which  are  not  included  in  a  plan 
approval  and  used  as  oCEsets  expire  for 
use  as  ofbets  10  years  after  the  date  the 
facility  ceased  emitting  those  emissions. 
ERCs  used  fm  netting  have  a  shorter 
Ufetime,  as  specified  in  Section  127.211. 
The  offnt  ratios,  based  on  an  area's 


nonattainment  classification  or  location 
in  the  OTR,  are  located  in  Section 
127.210.  Pennsylvania  requires  that 
fugitive  VOC  emissions,  regardless  of 
the  location  of  the  source  in  the 
Commonwealth,  be  oBset  by  at  least  a 
1.3:1  ratio.  The  o&et  ratios  are 
consistent  with  those  required  in  the 
CAA. 

For  ERCs  banked  prior  to  January  1. 
1991,  Section  127.208(6)  prohibits  the 
use  of  ERCs  in  an  area  with  a  higher 
nonattainment  classification  thmi  the 
one  in  vdiich  they  were  generated. 
Section  127.205(2)  requires  proposed 
new  soiuce  applicants  to  demonstrate 
that  all  other  facilities  under  their 
operation  or  ownership  are  in 
compliance  or  on  a  schedule  for 
compliance  approved  by  Pennsylvania. 
Section  127.205(5)  requires  proposed 
new  or  modified  source  owners  or 
operators  to  conduct  altnnative  sites 
and  benefits  analyses  to  demonstrate 
that  the  ben^ts  of  the  proposed  source 
significantly  outweigji  the 
environmental  and  social  costs  imposed 
on  the  Commonwealth  as  a  result  of  the 
proposed  source's  locaticm,  omstruction 
or  modification.  Section  127.206(1) 
clearly  prtdiibits  use  of  ERCs  to  achieve 
oompUaaoe  with  Reasonably  Available 
Control  Technology  (RACT).  Best 
Availsble  Tedinology  (BA'T).  New 
Source  Psrfaimance  Standards  (NSPS), 
Best  Available  Control  Technology 
(BACT).  Lowest  Achievable  Emission 
Reductions  (LAER)  or  other  amissions 
limitations  required  by  the  CAA  or 
Pennsylvania's  Clean  Air  Act. 

D.  Ftior  Shnkkmn  Credits 

An  issue  associated  with  this 
proposed  rulemaking  action  is  that 
Pennsylvania's  regulations  allow 
sources  located  in  nonattaiiunent  areas 
which  lack  approved  attainment 
demonstrations  to  take  credit  for 
emissicm  reducticms  obtained  from 
shutdowms  or  curtailments  of 
production  at  operating  hoxirs  in  cases 
v^iere  the  reductions  took  place  prior  to 
the  source's  application  for  a  new 
source  review  permit.  Current  EPA 
regulations,  developed  prior  to  the  CAA 
Amendments  of  1990.  provide  that 
states  having  nonattainment  areas 
without  EPA  approved  attainment 
demonstrations  may  allow  sources 
located  in  those  areas  to  take  credit  for 
emission  reductions  resulting  from 
shutdowns  or  curtailments  of 
production  or  operating  hours  only  if 
the  reductions  occurred  on  or  after  the 
date  the  new  proposed  source  or 
modification  files  a  permit  application, 
or,  if  the  applicant  can  establish  that  the 
proposed  new  source  is  a  replacement 
for  the  shutdown  or  curtailed  source. 


See  40  CFR  part  S1.165(a)(3Kii)(C)(2). 
Thus,  under  current  EPA  regulations, 
states  are  prohibited  from  crediting 
emission  reducticms  which  occurred 
prior  to  the  date  the  new  proposed 
source  or  modification  files  a  permit 
application  (prior  shutdown  or 
curtailment  credits).  H  is  important  to 
note  that  Pennsylvania's  current  SIP 
regulations  do  not  contain  this  so  calkd 
"^utdown  prohibition." 

Pennsylvania's  revised  N^ 
regulations.  25  Pa.  Code  Chapter  127, 
Subchapter  E,  affirmatively  ^ow 
soiuoes  to  take  credit  for  emission 
reducticms  resulting  frtnn  shutdowns  or 
curtailments  of  production  or  operating 
hours  whidi  occurred  after  January  1. 
1991.  or  the  design  year  of  the  most 
recent  attainment  demonstration, 
whichever  is  more  recent  Because 
Pennsylvania's  regulation  would  allow 
sources  located  in  nonattainment  areas 
lacking  approved  attaiiunent  plans  to 
take  credit  fat  shutdowns  or 
curtailments  which  occurred  prior  to 
the  date  a  new  proposed  source  or 
modification  files  a  pomit  a{^licatian. 
Pennsylvania's  regulation  appears  not  to 
confonn  with  die  existing  EPA 
regulatory  prohibitian  oo  the  use  of 

Eior  shutdown  or  curtailment  credits 
und  at  40  CFR  part 
51.165(aM3Kii)(C)(2). 

However,  as  explained  above,  on  July 
23. 1996,  EPA  pid>lisbed  in  the  Federal 
Itwglslsi  s  oomi»diensive  rulemaking 
whidi  proposed  significant  changes  to 
the  cuiient  PSD  and  nonattainment  NSR 
rules.  This  proposed  rulemaking  is 
hereinafter  referred  to  as  the  "NSR 
Reform  Rulemaking."  See  61  PR  38311. 
The  NSR  Reftmn  Rulemaking  proposes 
to  revise  regulations  for  the  approval 
and  promu^tian  of  SIPs  and  the 
requirements  for  preparaticm.  adcqition, 
and  submittal  of  implementation  plans 
governing  the  NSR  programs  mandated 
by  Parts  C  and  D  of  Titb  I  of  the  CAA. 
Specifically,  section  VILA  oiEPA's  NSR 
Reform  Rulemaking,  entitled 
"Emissions  Credits  Resulting  From 
Source  Shutdowns  and  Curtailments", 
proposes  to  eliminate  the  current 
restrictions  on  crediting  of  emissions 
reductions  from  source  shutdowns  and 
curtailments  that  occurred  after  1990.  In 
the  NSR  Reform  Rulemaking.  EPA 
proposes  two  different  alternatives  for 
eliminating  the  prior  shutdown 
prohibition.  The  second  of  these 
alternatives,  entitled  "Shutdown 
Alternative  2",  genwally  lifts  the 
current  offset  restriction  applicable  to 
emissions  reductions  from  source 
shutdowns  and  source  curtailments  fat 
all  nonattainment  areas  and  all 
pollutants  where  such  reductions  occur 
after  the  baseyear  of  the  emissions 
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inventory  used  (or  to  be  used)  to  meet 
the  applicable  provisions  of  Part  D  of 
the  CAA.  See  proposed  Section 
51.165(a)(3)(ii)(C)(5)  [Alternative  2],  61 
FR  38314.  Under  this  ahemative.  states 
coiUd  allow  emissions  reductions  from 
source  shutdowns  or  curtailments  to  be 
\ised  as  ofisets  in  all  nonattainment 
areas  and  for  all  pollutants  provided 
such  reductions  occurred  after  the 
baseyear  of  the  emissions  inventory 
used  by  the  state  to  meet  the  applicable 
provisions  of  Part  D  of  the  CAA. 

As  explained  above,  Pennsylvania's 
NSR  regiilation  allows  sources  to  take 
credit  for  emission  reductions  resulting 
from  shutdowns  or  curtailments  of 
production  or  operating  hours  which 
occurred  after  January  1, 1991,  or  the 
design  year  of  the  most  recent 
attainment  demonstration,  whichever  is 
more  recent.  Because  of  this  regulatory 
language,  Pennsylvania  would  not  have 
to  moctify.its  NSR  rule  if,  in  the  future, 
an  attainment  demonstration  %vere 
required  to  be  based  on  a  mai«  recent 
design  year.  Currently,  the  earliest  date 
by  which  emissions  reductions  bom 
source  shutdowns  or  curtailments 
would  be  creditable  towards  offsets 
under  Pennsylvania's  NSR  rule  is  on  or 
after  January  1, 1991.  This  is  because 
1990  is  the  base  year  required  to  be  used 
to  satisfy  the  Part  O  progress  and 
attainment  demonstration  requirements 
of  the  CAA.  That  date  would  move 
forward  to  the  new  design  year  of  any 
subsequent  attainment  demonstration 
raquired  to  be  done  by  Pennsylvania. 
Thus,  EPA  brieves  that  Pennsylvania's 
NSR  regulation  is  generally  consistent 
with  "Shutdown  Alternative  2"  as 
described  in  EPA's  proposed  NSR 
Reform  Rulemaking  since  both  the 
Pennsylvania  rule  and  Alternative  2 
allow  sources  to  take  credit  only  for 
emissions  reductions  from  shutdo%vns 
or  curtailments  oocuning  after  January 
1, 1991.  Because  Peimsylvania's  NSR 
regulation  is  consistent  with  Alternative 
2  of  EPA's  proposed  NSR  Reform 
Rulemaking  (as  discussed  above),  and 
because  apjiroval  of  the  revised  version 
of  Pennsylvania's  NSR  regulation 
submittMl  on  Felvuary  4, 1994  would 
strengthen  the  SIP  to  be  consistent  with 
the  CAA's  provisions  for  NSR,  EPA 
believes  that  Pennsylvania's  NSR 
revised  regulation  warrants  limited 
approval.  If  EPA  promulgates 
Alternative  2,  this  limited  approval 
would  convert  to  a  full  approval. 

The  alternative  shutdown-related 
alternative  set  forth  in  EPA's  NSR 
Reform  Rtilemaking  proposal  is  entitled 
"Shutdown  Alternative  1."  This 
alternative  proposes,  for  ozone 
nonattainment  areas,  to  lift  the  current 
offset  restriction  applicable  to  Bmig-tinnf 


reductions  from  source  shutdowns  and 
curtailments  in  such  areas  without  EPA- 
approved  attaiiunent  dononstrations, 
provided  the  emissions  reductions 
occur  after  November  15, 1990  and  the 
area  has  kept  current  with  the  CAA's 
schedided  Part  D  ozone  nonattaimnent 
planning  requirements.  See  proposed 
Sectiaa  51.165(a)(3)(u)(C)  (5)  and  (6) 
(Alternative  1). 

EPA  acknowledges  that  either 
Alternative  1  or  2  may  be  eventually 
incorporated  into  the  final  NSR  Reform 
Rulemaking  upon  its  final 
promulgation.  It  is  also  noted  that  while 
EPA  is  with  this  rulemaking  action 
proposing  to  grant  limited  approval  of 
Pennsylvania's  NSR  regulation  based  on 
the  rule's  consistency  with  Shutdown 
Alternative  2  in  EPA's  NSR  Reform 
Rulemaking,  the  Commonwealth  may 
need  to  amend  its  NSR  regulation  if 
Shutdown  Akemative  1  rather  than 
Shutdown  Alternative  2  is  promulgated. 
If  Alternative  1  is  promulgated,  EPA 
would  determine  the  status  of 
Pennsylvania's  conformance  %vith  Part  D 
ozone  planning  requirements.  If 
Pennsylvania's  SIP  was  not  current  with 
the  Part  D  ozcme  planning  requirements 
for  any  nonattainment  area,  EPA  would 
make  a  SIP  call  for  Pennsylvania  to 
amend  its  NSR  rule  to  conform  with 
Alternative  1  as  provided  in  EPA's  final 
NSR  Reform  Rulemaking. 

m.  Praposed  Action 

EPA  is  proposing  limited  approval  of 
the  revisions  to  the  Pennsylvania  SIP 
NSR  regulations  submitted  on  February 
4, 1994  because  such  approval  would 
strengthen  the  SIP  so  that  it  meets  the 
NSR  reqimements  of  the  CAA  as 
discussed  herein.  EPA  is  soliciting 
public  comments  on  the  issues 
discussed  in  this  doounent  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  dociunent. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factore  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  iMpose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analyris  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  sudi 
'  grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  nde  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  man 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requireniMits 
imder  state  or  local  law,  and  impoees  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resuh  from  this  action. 

The  Administrator's  decision  to 
approve  or  disapprove  Pennsylvamia's 
NSR  SIP  revision  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2HA)-(K)  and  part  D  of 
the  Clean  Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Sol^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  mcmoxide, 
HydrocaifooDS,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozcme.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Aottoritjr:  42  U.S.C  7401-7671q. 

Dated:  April  22. 1997. 
Slanlay  I.  Laakowski. 
Acting  Regional  Administiator,  Region  ID. 
(FR  Doc.  97-11492  Filed  S-1-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[IIE3-1-S2S8b;  A-l-FRL-SSIS-q 

ApprovH  mno  miinuigBDon  oi 


or  MMinoclwt  to  Attainment  for  Sulfur 
MoxMa 

AOBICY:  Enviraomental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  pn^Ktsing  to  approve 
a  redesignation  request  sutenitted  by  the 
State  of  Maine.  This  action  redesignates 
Milluiocket  to  attainment  for  Sulfiir 
Dioxide  (SQ2).  In  the  Final  Rules 
Section  of  this  Federal  Rsgialer.  EPA  is 
approving  the  State's  rededgnation  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontrover^al  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 


adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to4his  {Hopoaed  rule.  If  EPA 
receives  adverse  commoits.  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  seoond  comment  period 
on  this  proposal.  Any  parties  intoested 
in  commenting  on  dds  proposal  diould 
do  so  at  this  time. 

DATES:  QHmnents  must  be  received  <m 
or  befroe  June  2. 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystems  Protection.  Region  I,  JFK 
Federal  BIdg..  Boston.  MA  02203. 
Copies  of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  houn,  by  appointment 
at  the  Office  of  Ecosystems  Protection, 
U.S.  Environmental  Protecticm  Agmcy, 
Region  I,  One  Congress  Street,  lOtii 
floor,  Bc«tcm.  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street.  Augusta.  ME  04333. 
FOR  FURTHER  WFOOMATION  CONTACT:  Ian 
D.  Cohen.  (617)  565-3568. 
SUPPLEMENTARY  WrORMATION:  For 
additi(Hial  information,  see  the  direct 
final  rule  wdiich  is  located  in  the  Rules 
Section  of  this  Federal  Roister. 


;  42  U.S.C  7401-7671q. 
DMsd:  March  27. 1997. 
JokaP.DsViibn*, 
Regional  Administrator,  Region  L 
(FR  Doc  97-11484  Filed  5-1-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPait180 
(OPP-300486;  FRL-6t17-q 
RMACIS 

Dmnoxynn,  i^ennne  iQie«sncOT 

AGENCY:  Environmental  Pralection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  the  following  time-limited 
tolerances,  to  eixpin  on  January  1, 1998. 
for  the  residues  of  the  hefbici(£» 
bromoxynil  (3.5-difanHno-4- 
hydroxybenzonitrile)  and  its  metabolite 
DBHA  (3.5-dibromo-4-hydrobenzoic 
add)  rnnilting  frtun  the  application  of 
octanoic  and  heptanoic  add  esters  of 
bromoxjmil  to  cotton:  undelinted 


cottcmseed  at  7  ppm.  cotton  gin 
byproducts  at  50  ppm.  cotton  hulls  at  21 
ppm.  (Active  ingredient  codes  are  35302 
for  the  octanoic  add  ester,  and  128820 
for  the  heptanrac  add  estw.  CAS  Reg. 
Nos.  are  1689-99-2  for  the  octanoic  add 
ester,  and  56634-05-8  for  the  heptanoic 
add  ester.)  In  addition,  this  docummit 
proposes  to  revise  tolerances  for  the 
residues  of  Imnnoxynil.  resulting  frran 
the  applicatian  of  octanoic  and 
heptanoic  add  esten  of  bromoxynil  to 
cotton,  in  or  cm  cattle,  hogs,  hones, 
goats,  and  sheep  to  0.5  ppm  in  meat,  3.0 
ppm  in  nnet  by-products,  and  1.0  ppm 
in  fit;  and  in  inilk  to  0.1  ppm.  Further, 
this  dociunent  proposes  to  establish 
tokranoes  for  residues  of  bromoxynil. 
resulting  from  the  application  of 
octancnc  and  heptanoic  add  esten  of 
bromoxynil  to  cotton,  at  0.05  ppm  in 
eggs;  anid  at  0.05  ppm  in  poultry  meet, 
meat  byproducts,  and  fsL  EPA  proposes 
that  the  tolerances  for  the  cotton 
commodities  expire  on  January  1. 1998. 
Rhone-Poulenc  AG  Co.  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  as  ammded  by 
the  Food  Quality  Protection  Ad  of  1996 
requesting  a  tolerance  on  cottonseed. 
DATES:  Comments,  identified  by  the 
docket  control  number  "OPP-300486." 
must  be  received  cm  or  before  May  19. 
1997. 

ADDRESSES;  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Brandi.  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs.  Environmental 
Protection  Agmcy.  401  M  St,  SW.. 
Washingttm,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132.  CM  #2, 1921 
JeSsrson  Davis  Highway.  Ariington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructicms  under  Unit  IX.  of  this 
document  No  Confidential  Business 
Infionnatian  (CBI)  should  be  submitted 
through  e-maiL 

FOR  FURTHER  — X)nMATI0N  CONTACT:  By 
mail:  ^  Tompkins.  Produd  Manager 
(PM)  25.  Registntian  Division  (7505C). 
Office  of  Pestidde  Programs. 
Environmsntal  Protection  Agency,  401 
M  St,  SW..  Washington.  DC  20460. 
Office  location,  tekphone  numbn  and 
e-mail  address:  Rm.  241.  CM  «2. 1921 
JeSsrson  Davis  Hwy.,  Arlingttm,  VA. 
(703)  305-5697.  e-mail: 
tompkins.fimOepemaiLepa.gov. 
SUPPLBCNTARY  ■JTOtMUTTON:  In  the 
Federal  Register  of  May  24. 1995  (60  FR 
27414).  EPA  established  a  time-liroited 
tolerance  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Ad 
(FFDCA).  21  U.S.C  346a,  iat  residues  of 
the  heiWdde  bromoxynil.  (3.5-dibromo- 
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'  4-hydroxybenzonitrile)  on  cottoDseed. 
This  tolerance  expired  on  April  1, 1997. 
The  tolerance  was  established  in 
response  to  a  petition  filed  by  the 
Rhone-Poulenc  AG  Co.,  P.O.  Box  12014. 
2  T.W.  Alexander  Drive,  Research 
Trianele  Paii,  NC  27709. 

In  the  Federal  Reyalw  of  December 
24, 1996  (61  FR  67807)  (FRL-5576-§), 
EPA  issued  a  notice  of  filing  that  stated 
that  the  Rhone-Poulenc  AG  Co.  had 
submitted  a  pesticide  petition  to  EPA 
proposing  to  extend  the  time-limited 
tolerance  on  cottonseed.  The  Agency  is 
issuing  this  proposed  rule  because,  after 
review  of  the  petition,  the  Agency  has 
determined  that  as  a  result  of 
tnomoxynil  use  on  cotton:  (1)  A  higher 
tolerance  will  be  needed  for  cottonseed; 
(2)  existing  tolerances  for  bromoxynil  on 
animal  commodities  (meat,  meat  by- 
products, fit,  and  milk)  need  to  be 
raised;  and  (3)  additiooal  tolerances  will 
be  needed  for  other  cotton  commodities 
(undelinted  cottonseed  and  cotton  gin 
byproducts)  and  other  animal 
commodities  (poultry  meet,  meat  by- 
products, fat,  and  eggs).  Comments  in 
response  to  the  notice  of  filing  were 
received  from  the  Union  of  Concerned 
Scientists,  the  Pesticide  Action 
Network,  the  Edmonds  Institute, 
Friends  of  the  Earth,  and  the 
Environmoital  Defense  Fimd.  Many  of 
the  issues  raised  by  these  comments  are 
addressed  in  this  document.  To  the 
extent  specific  comments  have  not  been 
addressed  herein,  they  will  be 
addressed  in  any  final  action  on  this 
pn^Misal. 

L  SlatMary  Backgrooad 

Section  406  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
301  et  seq..  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  Pub.  L. 
104-170)  authorizes  the  establishment  of 
tolerances  (maximum  residue  levels), 
exemptions  frtim  the  requirement  of  a 
toleninoe,  modifications  in  tolerances, 
and  revocation  of  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agriciiltiuaJ  commodities  and  processed 
foods.  Without  a  tolerance  or 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore  "adulterated"  under  section 
402(a)  of  the  FFDCA,  and  hence  may  not 
legally  be  moved  in  interstate 
commerce.  For  a  pesticide  to  be  sold 
and  distributed,  the  pesticide  must  not 
only  have  appropriate  tolerances  under 
the  FFDCA.  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA,  7  U.S.C  136  rt  seq.). 

Section  408  was  substantially 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (F(^A).  Among  other 


things,  the  FQPA  amends  the  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  New  section  408(b)(2)(A)(I) 
allows  EPA  to  establish  a  tolerance  (Uie 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
detormines  that  the  tolerance  is  "safe." 
Section  40e(bM2KA)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasoari>le 
cettainty  that  no  harm  will  resuk  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  witich  there  is 
reliable  information."  This  includes 
exposure  through  food,  drinking  water, 
and  from  pesticide  use  in  gardens, 
lawns,  or  buildings  (residential  and 
other  iiuioor  uses)  but  does  not  include 
occupational  exposure.  Section 
40e(bX2XC)  requires  B>A  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  esti^lishing  a  tolerance  and 
to  "ensiire  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . 


H. 


Statutory 


EPA  performs  a  number  of  analyaas  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  efiiects) 
and  doses  causing  no  observed  eflects 
(the  "no  observed  effect  level"  or 
"NOEL"). 

Ctece  the  studies  have  been  evaluated 
and  the  observed  efiiects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  Rfl)  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  fector")  of 
100  is  conunonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 

• 


infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 

Eotential  risks  to  infants  and  children 
Bsed  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additicmal  uncertainty  factor 
is  warranted.  An  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RID  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  poee  a  reasonable 
certainty  of  no  harm.  For  threshold 
effects  other  than  those  assessed  under 
the  RfD,  EPA  generally  calculates  a 
BWgin  of  exposure  (MOE).  The  MOE  is 
a  measure  of  how  cloee  this  exposure 
comes  to  the  NOEL  The  NOEL  is 
selected  bom  a  study  of  appropriate 
duration  and  route  <^  exposure.  The 
MOE  is  the  NOEL  from  the  selected 
study  divided  by  expesura.  MOEs 
greater  than  100  are  generally 
considered  to  shew  a  reasonable 
certainty  of  no  harm. 

Ufstime  fiseding  studies  in  two 
species  of  laboratory  anima^  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relation^p.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  %vill  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

te  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surfece  water  that  is  consvuned  as 
drinking  water  and  exposures  resulting 
&t>m  indoor  and  outdoor  residential 
uses.  Dietary  exposiire  to  residues  of  a 
pesticide  in  a  food  conunodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Tlieoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst-case"  estimate  since 
it  is  based  on  the  assumptions  that  food 


contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposiue  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerances. 

m.  Toxicology  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiunere,  including 
infants  and  children.  Bromoxynil  is 
applied  to  crops  in  the  form  of 
bromoxynil  octanoate  and  bromoxynil 
heptanoate.  These  starting  materials  are 
metabolized  to  bromoxynil  phenol.  The 
nature  of  the  toxic  effects  caused  by 
bromoxynil  is  discussed  below. 

A.  Phenol  Technical-grade  Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxynil  in  Toxicity  Category  U. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LD3o=81  milligrams/ 
kilograms  (mg/kg)  (males)  and  93  mg/kg 
(females). 

3.  A  2-year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  admhiistered  (oral)  dosages  of 
0,  60,  190,  or  600  parts  per  million 
(ppm)  (0,  2.6, 8.2.  or  28  mg/kg/day  in 
males;  0,  3.3, 11.0,  or  41  mg/kg/day  in 
females)  bromoxynil  phenol  in  the  diet. 
In  males,  the  NOEL  is  2.6  mg/kg/day, 
and  the  lowest-efiiact-level  (LEL)  is  8.2 
mg/kg/day.  In  females,  the  HOEL  is  3.3 
mg/kg/day,  and  the  LEL  is  11.0  mg/kg/ 
day.  This  study  did  not  demonstrate  any 
increase  in  tumor  incidences  in  either 
male  or  female  rats. 

4.  A  120-week  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  bromoxynil 
phenol  in  the  diet  at  dose  levels  of  0, 10, 
30,  or  100  ppm  CO,  0.5,  1.5,  or  5  mg/kg/ 
day).  In  both  males  and  females,  the 
NOEL  and  LEL  was  5  mg/kg/day  and  >5 
mg/kg/day,  respectively.  This  study  was 
negative  for  carcinogenicity.  This  study 
is  considered  supplementary. 

5.  A  1-year  chronic  oral  study  was 
conducted  with  dogs  administered 
bromoxynil  phenol  at  dose  leveb  of  0, 
0.1,  0.3, 1.5,  or  7.5  mg/kg/day  in 


capsules.  A  threshold  NOEL/LOEL  of 
1.5  mg/kg/day  was  determined  in  this 
study  based  on  sUghUy  decreased  body 
weight  gain  in  males.  At  7.5  mg/kg/day, 
additional  toxic  effects  were  ol^rved  in 
both  males  and  females.  The  RfD  is 
based  on  this  study. 

6.  An  18-month  carcinogenicity  study 
was  conducted  with  mice  administered 
bromoxynil  phenol  at  dose  levels  of  0, 
10,  30,  or  100  ppm  (0, 1.3,  3.9,  or  13  mg/ 
kg/day)  in  the  diet.  For  males,  dose- 
related  increases  in  hyperplastic 
nodules  and  liver  adenomas/carcinomas 
were  observed  which  were  statistically 
significant  at  the  13  mg/kg/day  dose 
level.  Increased  relative  liver  weights 
were  also  obsorved  at  13  mg/kg/day.  In 
females,  increased  absolute  kidney 
weights  and  relative  liver  and  kidney 
weights  were  observed  at  13  mg/kg/day. 
The  study  was  negative  for 
carcinogenicity  for  fiamales,  but  the 
doses  were  considered  to  be  not  high 
enough. 

7.  An  18-month  carcinogenicity  study 
was  conducted  with  mice  administered 
bromoxynil  phenol  in  the  diet  at  dose 
levels  of  0,  20,  75,  or  300  ppm  (0,  3.1, 
12,  or  46  mg/kg/day  in  males;  0, 3.7, 14, 
or  53  mg/kg/day  in  females).  In  males, 
treatment-related  increases  in  liver 
adenomas/carcinomas  were  observed  at 
all  dose  levels.  At  12  mg/kg/day  and 
higher  in  males,  gross  pathologic  and 
histopathologic  effects  were  also  noted 
in  the  Uver.  In  females,  treatment- 
related  increases  in  liver  carcinomas 
were  observed  at  53  mg/kg/day.  At  14 
mg/kg/day  and  higher  in  females, 
histopathologic  effects  were  also  noted 
in  the  liver.  The  results  of  this  study  are 
discxissed  more  fully  in  Unit  IV^  of  this 
preamble  addressing  carcinogenicity 
classification. 

8.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 4, 12.5,  or  40  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  12.5  mg/kg/ 
day  and  40  mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  4  mg/ 
kg/day  and  12.5  mg/kg/day, 
respectively,  based  on  increased 
incidence  of  supernumerary  ribs. 

9.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  5, 15,  or  35  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  less 
than  5  mg/kg/day  and  5  mg/kg/day, 
respectively,  based  on  increa^ 
incidence  of  supernumerary  ribs. 

10.  A  developmental  toxicity  study 
was  conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0. 1.7,  5,  or  15  mg/kg/day.  The 


maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  5  mg/ 
kg/day  and  15  mg/kg/day,  respectively, 
based  on  increased  incidence  of 
supemiunerary  ribs. 

11.  A  developmental  toxicity  study 
was  conducted  with  rabbits 
administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  IS,  30,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
lEL  are  15  mg/kg/day  and  30  mg/kg/ 
day,  respectively.  The  developmental 
NOEL  and  LEL  are  <1S  mg/kg/day  and 
15  mg/kg/day,  respectively,  based  on 
increased  incidence  of  supernumerary 
ribs. 

12.  A  developmental  toxicity  study 
was  conducted  with  rabbits 
administered  (orally]  bromoxynil 
phenol  at  dose  levels  of  0,  30, 45,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
lEL  are  45  mg/kg/day  and  60  mg/kg/ 
day,  respectively.  The  developmental 
NOEL  and  LEL  are  <30  mg/kg/day  and 
30  mg/kg/day,  respectively,  based  cm 
decrmsed  fetal  wei^ts. 

13.  A  developmental  toxicity  study 
was  conducted  with  mice  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 11.  32,  or  96  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  11  mg/kg/ 
day  and  32  mg/kg/day,  respectively.  The 
developmmtal  NOEL  and  LEL  are  32 
mg/kg/day  and  96  mg/kg/day, 
respectively,  based  on  increased 
supernumerary  ribs,  decreased  fetal 
weights,  and  unossified  caudal 
vertebrae. 

14.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 10,  50,  or  250  ppm  (0,  0.8, 

4,  or  21  mg/kg/day)  in  the  diet  for  2 
generations,  llie  systematic  adult  rat 
NOEL  is  4  mg/kg/day,  and  the  LEL  is  21 
mg/kg/day.  The  reproductive  tiOEL  is 
21  mg/kg/day,  and  the  LEL  is  >21  mg/ 
kg/day.  The  postnatal  development 
NOEL  is  4  mg/kg/day,  and  the  LEL  is  21 
mg/kg/day. 

15.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  30, 100,  or  300  ppm  (0, 1.5, 

5,  or  15  mg/kg/day)  in  the  diet  for  3 
generations.  The  systemic  adult  rat 
NOEL  is  1.5  mg/kg/day,  and  the  LEL  is 
5  mg/kg/day.  The  reproductive  NOEL  is 
15  mg/kg/day,  and  the  LEL  is  >15  mg/ 
kg/day.  The  o&pring  developmental 
NOEL  is  5  mg/kg/day,  and  the  LEL  is  15 
mg/kg/day.  All  the  NOELs  and  LELs  in 
this  study  are  considered  to  be  tentative.. 

16.  Mutagenicity  data  included  an 
unscheduled  DNA  synthesis  study  in  rat 
primary  hepatocjrtes  (negative);  an  in 
vitro  transformation  assay  in  mouse 
cells  (negative);  a  sister  chromosomal 
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exchange  study  in  CHO  cells  (negative); 
a  forward  mutation  study  in  mouse 
lymphoma  cells  (negative  without 
activation  and  positive  with  activation); 
a  DNA  repair  test  in  £.  coli  (positive 
without  and  with  activation);  an  in  vitro 
chromosomal  aberration  assay  in  CHO 
cells  (negative  without  activation  and 
positive  with  activation);  two  separate 
micronucleus  assays  in  mice  (bc^ 
negative);  a  forward  mutation  assay  in 
CHO  cells  (negative);  and  an  Ames 
study  in  Salmonella  typhimurium 
(negative  with  and  without  activation). 

B.  Heptanoate  Technical-gmde 
Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxynil  heptanoate  in  Toxicity 
Category  D. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LX)3o=362  mg/kg  (males)  and 
L£)3o=292  mg/kg  (females). 

3.  A  general  metabolism  study  was 
conducted  with  rats.  Bromoxynil 
heptanoate  is  rapidly  absorbed  and 
mdely  distributed  in  most  tissues.  Most 
of  the  radioactivity  was  excreted  in  the 
urine,  mostly  in  the  form  of  bromoxynil 
phenol.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Essentially,  bromoxynil  heptanoate  was 
metabolized  to  bromoxynil  phenol  via 
ester  hydrolysis. 

C.  Octanoate  Technical-grade 
Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxyml  octanoate  in  Toxicity 
Category  n. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LX)3o=400  mg/kg  (males)  and 
LDm>=238  mg/kg  (females). 

3.  A  13-week  oral  study  was 
conducted  with  rats  administered 
bromoxyml  octanoate  at  dose  levels  of 
0. 150,  600.  or  1.100  ppm  (0. 11,  45.  or 
91  mg/kg/day  in  males;  0, 13.  55,  or  111 
mg/kg/day  in  females)  in  the  diet.  In 
males,  the  NOEL  and  LEL  are  45  mg/kg/ 
day  and  91  mg/kg/day,  respectively.  In 
females,  the  NOEL  and  IFn.  are  13  mg/ 
kg/day  and  55  mg/kg/dav,  respectively. 

4.  A  13-week  oral  study  was 
conducted  with  dogs  administered 
bromoxynil  octanoate  in  capsules  at 
dose  levels  of  0,  0.43, 1.43.  or  7.14  mg/ 
kg/day.  In  males  and  females,  the  NOEL 
and  LEL  are  0.43  mg/kg/day  and  1.43 
^g/kg/day,  respectively. 

5.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  octanoate  at  dose 
levels  of  0.  2.4.  7.3.  or  21.8  mg/kg/day. 
The  maternal  NOEL  and  I  FT-  are  7.3  mg/ 
kg/day  and  21.8  mg/kg/day, 
respectively.  The  developmental  NOEL 


and  LEL  are  7.3  mg/kg/day  and  21.8  mg/ 
kg/day.  respectively,  based  on  increased 
supernumerary  ribs  and  decreased  fetal 
weights. 

6.  Mutagenicity  data  included  the 
following:  an  Ames  study  in  Salmonella 
typhimurium  (negative  with  and 
without  activation):  a  micronucleus 
assay  in  mice  (negative);  and  an 
unscheduled  DNA  synthesis  study  in  rat 
primary  hepatocytes  (negative). 

7.  A  general  metabolism  study  was 
conducted  with  rats.  Bromoxynil 
octanoate  is  rapidly  absorbed  and 
widely  distributed  in  most  tissues.  Most 
of  the  radioactivity  was  excreted  in  the 
urine,  mosUy  in  the  form  of  bromoxynil 
phenol.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Essentially,  bromoxynil  octanoate  was 
metabolized  to  bromoxynil  phenol  via 
ester  hydrolysis. 

IV.  Dose  Response  Assessment 

1.  Carcinogenicity  classification. 
Using  EPA's  "Guidelines  for  Carcinogen 
Risk  Assessment"  published  September 
24. 1986  (51  FR  33992).  EPA  has 
classified  bromoxynil  as  a  Group  "C", 
possible  hiunan  carcinogen,  with  a  Ql  * 
for  bromoxynil  phenol  of  1.03  x  10-' 
(mg/kg/day)-'.  This  classification  was 
based  primarily  on  results  in  two  mouse 
carcinogenicity  studies.  In  one  study,  a 
statistically  significant  increase  in  and 
combined  liver  adenomas/carcinomas 
was  observed  in  male  mice  at  the 
highest  dose  tested.  For  carcinomas, 
there  was  not  a  statistically  significant 
increase  at  any  dose.  A  statistically 
significant  increased  incidence  of 
neoplasms  was  not  observed  in  female 
mice,  but  the  doses  for  females  were 
determined  to  be  inadequate.  In  another 
study,  a  statistically  significant 
increased  incidence  of  combined  liver 
adenomas/carcinomas  was  observed  in 
male  mice  at  all  dose  levels  and  in 
female  mice  at  the  highest  dose.  For 
carcinomas,  the  male  mice  had  a 
statistically  significant  increase  at  the 
high  and  low  dose  (but  not  the  mid- 
dose)  and  the  females  had  a  statistically 
significant  increase  at  the  high  dose. 
Following  a  second  pathology 
examination  of  the  male  mice,  the 
resiUts  were  a  statistically  significant 
increase  at  the  low  and  high  doses  for 
combined  adenomas/ carcinomas  and  for 
carcinomas  a  statistically  significant 
increase  at  the  high  dose.  Bromoxynil 
was  not  carcinogenic  in  the  rat. 
Information  from  the  mutagenicity 
studies,  which  included  three  positive 
studies,  provided  additional  support  for 
the  "C"  classification. 

2.  Reference  Dose  (Rfd).  For  systemic 
effects  other  than  cancer,  the  RfD 
represents  the  level  at  or  below  which 


daily  aggregate  dietary  exposiu«  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  RfD  is  determined 
using  the  toxicological  end-point  or 
NOEL  from  the  most  sensitive 
mammahan  toxicological  study.  To 
assure  the  adequacy  of  the  RfD,  the 
Agency  uses  an  imcertainty  factor  in 
deriving  it.  The  RfD  for  bromoxynil  is 
0.015  mg/kg/day  based  on  the  threshold 
NOEL/LOEL  of  1.5  mg/kg/day 
determined  in  the  1-year  chronic  oral 
study  in  dogs  using  bromoxynil  phenol 
as  the  test  material.  An  uncertainty 
factor  of  100  was  used  for  interspecies 
extrapolation  and  intraspedes 
variabihty. 

3.  Developmental  toxicant 
determination.  Bromoxynil  phenol  and 
bromoxynil  octanoate  both  induce 
developmental  toxicity  at  levels  below 
those  which  cause  maternal  toxicity. 
The  induction  of  supemimierary  ribs  is 
the  most  sensitive  indicator  of 
developmental  toxicity  in  rats,  mice  and 
in  certain  studies  in  rabbits.  Other  forms 
of  developmental  toxicity  are  observed 
at  higher  dose  levels. 

4.  Acute  risk/developmental  effects. 
For  acute  dietary  risk  assessment,  EPA 
has  chosen  to  use  the  NOEL  of  4  mg/kg/ 
day,  based  on  developmental  effects  in 
an  oral  rat  developmental  toxicity  study 
(MRID  #  40466802)  at  the  LOEL  of  5  mg/ 
kg/day  from  a  second  oral  rat 
developmental  toxicity  study  (MRID  # 
00116558).  Since  the  effect  of  concern, 
increased  incidence  of  supernumerary 
ribs  in  fetuses,  occurs  in  utero  during 
gestation,  this  risk  assessment  is  only 
directly  applicable  to  females  of  child- 
bearing  age  (population  sub-group  of 
females  13+  yra  old). 

5.  Acute  risk/systemic  effects  other 
than  developmental.  EPA  has 
concluded  that  an  additional  endpoint 
of  concern  shoidd  be  established  for 
assessing  the  acute  dietary  risk  for 
bromoxynil  exposure  to  population 
groups  (including  infants  and  children) 
other  than  females  13-f  years.  Acute 
(one-day)  dietary  exposure  estimates 
will  be  compared  to  an  endpoint 
(NOEL)  of  8  mg/kg/day  derived  from  the 
data  of  a  13-week  oral  toxicity  study  in 
dogs  using  bromoxynil  phenol  as  the 
test  material  (MRID  43166701).  The 
LOEL  was  estabUshed  at  12  mg/kg/day. 
based  on  increased  incidence  of  panting 
on  day  1  following  a  single  oral  dose  of 
the  test  material.  This  suggests  a 
compensatory  reaction  to  the  effects  of 
the  test  material,  which  at  higher  doses 
is  expressed  as  elevated  body 
temperature. 

V.  Aggregate  Exposure  Assessment 

In  examining  aggregate  exposure. 
FFDCA  section  408(b)(2)  directs  EPA  to 


consider  available  information 
concerning  exposiues  from  pesticide 
residue  in  food,  water,  and  all  other 
nonoccupatioiud  exposures.  The 
aggregate  sources  of  exposure  the 
Agency  looks  at  includes  food,  drinking 
water  (which  includes  both  sur&ce 
water  and  groundMrater),  and  exposure 
from  pesticide  iise  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Non-dietary  (Residential )  Exposure 
Assessment 

Currently,  there  are  no  registered 
homeowner  uses  for  bromoxynil  and 
current  labeling  restricts  all  tur%ras8 
use  to  non-residential  areas.  The 
possibility  of  post-application  exposure 
to  persons  following  bromoxynil 
application  to  nonresidential  tur^rass 
exists,  but  is  not  likely  to  be  significant 
in  either  amoimt  or  duration  (and 
cannot  be  quantified  at  this  point). 

B.  Dietary  Exposure  Assessment 

Use  of  a  agricultiual  pesticide  may 
result,  directly  or  indirectly,  in  pesticide 
residues  in  food.  Primary  residues  or 
indirect/inadvertent  residues  in 
agricultural  commodities  are 
determined  by  chemical  analysis.  To 
account  for  the  diversity  of  growing 
conditions,  cultural  practices,  soil  types, 
climates,  crop  varieties  and  methods  of 
application  of  the  pesticide,  data  from 
studies  that  represent  the  commodities 
are  collected  and  evaluated  to  determine 
an  appropriate  level  of  residue  that 
would  not  be  exceeded  if  the  pesticide 
is  used  as  represented  in  the  studies.  In 
evaluating  food  exposiues,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiaUe  subgroups 
of  consumera,  including  in&nts  and 
children. 

1.  Plant/animal  metabolism  and 
magnitude  of  the  residue  tolerance 
assessmertt.  The  nature  (metabolism)  of 
bromoxynil  in  plants  and  animals  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  There  are  no  Codex, 
Canadian,  or  Mexican  maximum  residue 
levels  established  for  residues  of 
bromoxynil  on  cotton.  In  all  the  plant 
and  animal  (poultry  and  ruminants) 
metabolism  studies  submitted,  the 
residue  of  concern  were  parent 
bromoxynil  and  the  metabolite  DBHA. 
The  tolerances  for  cotton  commodities 
are  expressed  in  terms  of  bromoxynil 
and  DBHA.  Tolerances  for  meat  and 
milk  commodities,  however,  are 
expressed  only  in  terms  of  bromoxynil 
because  no  satisfactory  enforcement 
method  has  been  validated  for  DBHA  in 
such  conunodities.  Transfer  of  DBHA 
residues  to  tissues  in  animals  is  likely 
to  be  equal  to  or  less  than  that  for  parent 


bromoxynil.  Based  on  this 
determination,  coupled  with  wcffst-case 
assumptions  concerning  the  amoimt  of 
bromoxynil  and  DBHA  presoit  in 
animal  feed,  the  Agency  can  make 
reasonable  estimates  of  maximum 
DBHA  concentrations  in  animal 
commodities  based  on  measured  parent 
bromoxynil  residues.  Therefore,  the 
Agency  has  determined  that  expressing 
tolerances  for  bnnnoxynil  in  terms  of 
the  parent  only  can  serve  as  an  adequate 
indicator  of  the  total  amount  of  residue 
(bromoxynil  parent  and  DBHA 
combined)  that  is  present. 

Although  the  maximum  application 
rate  for  this  use  is  1.5  lb  active 
ingredient/acre  (ai/acre),  field  trial 
residue  data  are  ciurently  available  only 
for  a  4.5  lb  ai/acre  application  rate.  After 
conducting  these  studies,  the  petitioner 
proposed  lowering  the  maximum 
application  rate  bma  4.5  lb  ai/acre  to 
1.5  lb  ai/acre.  These  tolerances  were 
determined  based  on  extrapolation  of 
data  from  studies  conducted  using  the 
4.5  lb  ai/acre  application  rate.  The 
Agency  does  not  believe  that  there  will 
necessarily  be  a  linear  relationship 
between  maximum  residues  and  the 
application  rate  due  to  the  variability  in 
residue  levels  in  individual 
commodities.  However,  at  the  1.5  lb  ai/ 
acre  rate,  lower  maximum  residues 
would  be  expected  compared  to  those 
observed  in  the  studies  conducted  at  4.5 
lb  ai/acre.  The  Agency  has  determined 
the  required  tolerances  for  this  use 
based  on  the  variability  observed  in  the 
available  residue  data  for  cotton  and  the 
reduction  in  the  application  rate.  EPA  is 
proposing  to  include  a  tolerance  for 
cotton  gin  byproducts,  although  this 
was  not  done  previously,  because  EPA 
procedures  have  been  revised  since  the 
previous  tolerance  was  set  to  include 
cotton  gin  byproducts  in  the  dietary 
assessment  for  livestock.  In  addition,  a 
separate  tolerance  is  being  set  for 
cottonseed  hu|ls  because  data  show  that 
bromoxynil  and  DBHA  residues 
concentrate  in  cottonseed  hulls.  Further, 
because  of  the  inclusion  of  cotton  gin 
trash  in  the  livestock  dietary 
assessment,  revised  tolerances  are 
needed  for  milk  and  meat  of  cattle,  hogs, 
horses,  goats  and  sheep.  Inclusion  of  the 
metabolite  DBHA  in  the  hvestock 
dietary  assessment  also  resulted  in  the 
need  to  establish  tolerances  for 
bromoxynil  residues  in  poultry. 
Required  tolerances  for  residues  of 
bromoxynil  and  DBHA  in  cotton 
commodities  are  7  ppm  in  cottonseed, 
SO  ppm  in  cotton  gin  by-products,  and 
21  ppm  in  cottonseed  hulls.  Required 
tolerances  for  residues  of  bromoxynil  in 
cattle,  hogs,  horses,  goats,  and  sheep  are 


0.5  ppm  in  meat,  3.0  ppm  in  meat 
byproducts,  and  1.0  ppm  in  &t. 
Required  tolerances  for  residues  of 
bromoxynil  in  milk  are  0.1  ppm. 
Required  tolerances  for  residues  of 
bromoxynil  in  poultry  are  0.05  ppm  in 
meat,  meat-byproducts,  fet,  and  eggs. 

2.  Plant/animal  met^xtlism  ana 
magnitude  of  the  residue  determination 
of  anticipated  residues.  Anticipated 
residues  used  for  risk  assessmaat 
determination  were  calcidated  based  on 
a  maximum  application  rate  of  1.5  lb  ai/ 
acre  and  treatment  of  3  percent  of  cotton . 
in  the  U.S.  with  bromoxynil.  and 
estimated  bromoxynil-treated 
percentages  of  other  crops.  Percent  of 
crop  treated  estimates  are  derived  from 
federal  and  private  maricet  siuvey  data. 
Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment  By  using  the  upper  end 
estimate  of  percent  of  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  understated  for  any 
significant  subpopulation  group.  For 
cotton,  the  percent  of  the  crop  that  can 
be  treated  will  be  capped  at  3  percent 
by  the  Intnnoxynils  registration.  Further, 
regional  consiunption  information  is 
taken  into  accoimt  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations,  including  several 
regional  groups,  to  pesticide  residues. 
As  a  result  of  this  use,  the  maximimi 
combined  residues  of  parent  bromoxynil 
and  DBHA  are  not  expected  to  exceed 
0.38  ppm  in  cottonseed  meal  and  1.26 
ppm  in  cottonseed  oil.  Based  on  the 
bromoxynil  nuninant  fiaeding  study,  the 
maximxmi  residues  possible  in  animal 
commodities  are  0.53  ppm  in  meat.  2.96 

Epm  in  meat  byproducts.  1.08  ppm  in 
tt.  and  0.059  ppm  in  milk.  Based  on  the 
bromoxynil  poultry  fieeding  study,  the 
maximum  residues  possible  in  poultry 
commodities  are  O.OCM  ppm  in  meat. 
0.47  ppm  in  meat  by-products.  0.10 
ppm  in  fet.  and  0.0313  ppm  in  eggs. 
Based  on  the  bromoxynil  ruminant 
feeding  study,  the  anticipated  residues 
in  animal  commodities  are  0.0025  ppm 
in  meat.  0.014  ppm  in  meat  by-products, 
0.005  ppm  in  fet,  and  0.00044  ppm  in 
milk.  Based  on  the  bromoxynil  poultry 
feeding  study,  ^e  anticipated  residues 
in  poultry  commodities  are  0.00015 
ppm  in  meat.  0.00116  ppm  in  meat  by* 
products,  0.00025  ppm  in  fet.  and 
0.00008  ppm  in  eggs. 

3.  Drirdang  water.  Available  data 
indicate  that  bromoxynil  is  not  a 
groimdwater  contaminant  because  it 
does  not  exhibit  the  mobility  or 
pereistence  characteristics  of  pesticides 
that  are  normally  foimd  in  groimd 
water.  Although  bromoxynil  octanoate 
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has  been  found  to  be  mobile  under 
certain  conditions  (sand,  sandy  loam, 
and  loam  soils),  it  dissipates  in  the 
environment  by  abiotic  hydrolysis, 
photodegradation  and  microbially- 
mediated  metabolism.  Also,  although 
bromoxynil  has  the  potential  to  leach  to 
ground  water  under  certain  conditions, 
its  rapid  aerobic  and  anaerobic 
degradation  reduces  the  likelihood  of 
ground  water  contamination.  As  a 
worst-case  screen,  modeled  chronic  and 
acute  estimates  for  bromoxynil  in  runoff 
water  have  been  used  to  assess  possible 
exposure  via  drinking  water.  The  EPA 
drinking  water  risk  estimates  are  based 
on  an  exposiue  modeling  procedure 
called  CENEEC  (GENeric  Expected 
Environmental  Concentration), 
routinely  used  to  estimate  residue 
surface  water  runoff  (for  ecological  risk 
assessment)  but  a  new  tool  for  human 
exposure  and  risk  assessment.  CENEEC 
estimates  concentrations  based  on  a  few 
basic  chemical  parameters  and  pesticide 
label  application  information.  CENEEC 
is  a  model  which  uses  a  chemical's  soil/ 
water  partition  coefficient  and 
degradation  half-life  values  to  estimate 
runoff  from  a  10  hectare  agriadtural 
field  into  a  1  hectare  by  2  meter  deep 
pond.  CENEEC  considers  reduction  in 
dissolved  pesticide  concentration  due  to 
adsorption  of  pesticide  to  soil  or 
sediment,  incorporation,  degradation  in 
soil  before  wash  off  to  a  water  body, 
direct  deposition  of  spray  drift  into  the 
water  body,  and  degradation  of  the 
pesticide  within  the  water  body.  It  does 
not  consider  the  potential  reduction  or 
removal  of  the  pesticide  and/or  its 
degradates  by  a  drinking  water 
treatment  system.  Again,  CENEEC 
should  be  considered  a  screen  since  it 
can  substantially  over-estimate  the 
actual  drinking  water  concentrations. 
Based  on  the  model,  EPA  estimated  the 
high-end  level  of  exposure  in  surface 
water  to  be  7.2  ppb,  and  the  average 
level  to  0.3  ppb.  For  analysis  of  acute 
risk.  EPA  used  high  end  consumption 
estimates  from  the  publication  Total 
Water  and  Tapwater  Intake  in  the 
United  States  Population-Based 
Estimates  of  Quantities  and  Sources  of 
40.5  g/kg/day  for  the  entire  U.S. 
population,  126.5  g/kg/day  for 
nonnursing  infants,  39.6  g/kg/day  for 
pregnant  women  (>13  years  old),  and 
53.3  g/kg/day  for  the  southern  U.S.  For 
analysis  of  chronic  risk,  EPA  used  an 
average  consimiption  estimate  from  this 
publication  of  20.9  g/kg/day  for  the 
southern  U.S.  The  estimate  for  water 
consumption  in  the  southern  U.S.  was 
used  for  the  chronic  risk  assessment 
because  this  value  is  slightly  higher 
than  that  for  the  entire  U.S.  population. 


and,  therefore,  calcidation  based  on 
consiunption  in  the  southern  U.S. 
adequately  accoimts  for  risk  in  the  south 
as  well  as  the  overall  U.S.  population. 

3.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
poUcies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  be 
helpful  in  determining  whether  a 
pesticide  shares  a  common  mechanism 
of  toxicity  with  any  other  substances, 
EPA  does  not  at  this  time  have  the 
methodology  to  resolve  the  scientific 
issues  concerning  common  mechanism 
of  toxicity  in  a  meaningful  way.  EPA 
has  begim  a  pilot  process  to  study  this 
issue  further  through  examination  of 
particidar  classes  of  pesticides.  The 
Agency  hopes  that  the  results  of  this 
pilot  process  will  increase  the  Agency's 
scientific  understanding  of  this  question 
such  that  EPA  will  be  able  to  develop 
and  apply  scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  ciunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn,  at  present,  the  Agency  does 
not  know  how  to  apply  \hg  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanisms  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bromoxynil  has  a  common  mechanism 


of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach,  bromoxynil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bromoxynil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  After  EPA  develops 
methodologies  for  more  fully  applying 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  those  tolerance 
decisions  made  earlier. 

The  registrant  must  submit,  upon 
EPA's  request  and  according  to  a 
schedule  determined  by  the  Agency, 
such  information  as  the  Agency  directs 
to  be  submitted  in  order  to  evaluate 
issues  related  to  whether  bromoxynil 
shares  a  conunon  mechanism  of  toxicity 
Mrith'bny  other  substance  and,  if  so, 
whether  any  tolerance  for  bromoxynil 
needs  to  be  modified  or  revoked. 

VI.  Determination  of  Safisty 

A.  General 

1.  Acute  dietary.  As  part  of  the  hazard 
assessmmt  process,  the  Agency  reviews 
the  available  toxicology  data  base  to 
determine  the  endpoints  of  concern.  For 
acute  dietary  risk,  the  Agency  has 
determined  Margin  of  Exposure  (MOE) 
by  dividing  the  NOEL  from  the  relevant 
toxicological  study  by  the  expected 
consumption  during  one  day  (MOE  = 
NOEIVexposure).  An  estimated  MOE  of 
100  will  be  considered  to  be  adequately 
protective  for  bromoxynil.  To  estimate 
acute  dietary  risk  for  developmental 
effects  frtim  food  sources,  an  MOE  of 
400  was  calculated  using  1-day  dietary 
exposure  estimates  for  U.S  women  (age 
13+  years)  and  the  NOEL  of  4  mg/kg/day 
derived  fit>m  an  oral  developmental 
toxicity  study  in  rats.  To  estimate  acute 
dietary  risk  for  developmental  effects 
from  water  sources,  an  MOE  of  >10,000 
was  calculated  using  an  estimate  of  7.2 
parts  per  billion  (ppb)  water 
contamination  and  the  endpoint  (NOEL) 
of  4  mg/kg/day.  An  increased  incidence 
of  supernumerary  ribs  was  observed  at 
the  LEL  in  the  oral  developmental 
toxicity  study  in  rats  and  in  several 
other  developmental  toxicity  studies.  To 
estimate  acute  dietary  risk  for  systemic 
effects,  other  than  developmental  from 
food  sources,  an  MOE  of  270  was 
calculated  using  1-day  dietary  exposure 
for  infants  (the  most  highly  exposed 
population  group)  and  a  NOEL  of  8  mg/ 
kg/day  derived  from  a  13-week  oral 


toxicity  study  in  dogs.  To  estimate  acute 
dietary  risk  for  systemic  effects,  other 
than  developmental  &t>m  water  sources, 
an  MOE  of  >8,000  was  calculated  using 
an  estimate  of  7.2  ppb  water 
contamination  and  a  NOEL  of  8  mg/kg/ 
day.  In  the  oral  toxicity  study  in  dogs, 
an  increased  incidence  of  panting, 
suggestive  of  a  compensatory  reaction  to 
elevated  body  temperatures,  was 
observed  on  day  1. 

An  assessment  of  aggregate  (food/ 
water)  acute  exposure  has  been  made  on 
the  assumption  of  a  constant 
background  contamination  level  in 
water  and  an  acute  (one  day)  expostue 
from  food  sources.  'The  relatively  low 
level  of  contamination  assimied  for 
water  does  not  significantly  increase  the 
upper-bound  exposure  estimate  bam 
foods  of  0.01  mg/kg/day  (MCffi  -  400  for 
U.S.  women). 

2.  Chronic  dietary.  Based  on  the 
exposure  assessment  above,  the  general 
U.S.  population  and  all  population  sub- 
groups are  estimated  to  be  exposed  at  a 
level  less  than  1  percent  of  tlu) 
l»omoxynil  Rfl)  of  0.015  mg/kg/day.  For 
food  sources,  the  lifetime  uppeibound 
carcinogenic  risk  estimate  induding 
cotton  is  1.5  X  l(h*  for  the  U.S. 
population  including  infants  and 
children.  For  water  sources, 
caidBogenic  risk,  based  on  the 
estimated  chronic  level  of  0.3  ppb  and 
estimated  drinking  water  consumptitm 
(20.9  g/kg/day  ior  the  southern  U.S.)  is 
at  most  6.3  x  10-''  for  the  southern  U.S., 
and  is  probably  much  low«. 

EPA  believes  that  a  risk  estimate  of 
this  level  generally  represents  a 
negligible  risk,  as  EPA  has  traditionally 
applied  that  ctHicept.  EPA  has 
commonly  referred  to  a  negligible  risk 
as  one  that  is  at  or  below  1  in  1  million 
(1  X 10-^).  Quantitative  cancer  risk 
assessment  is  not  a  precise  science. 
There  are  a  significant  niunber  of 
uncertainties  in  both  the  toxicology 
used  to  derive  the  cancer  potency  of  a 
substance  and  in  the  data  used  to 
measiire  and  calculate  exposure.  Thus, 
EPA  generally  does  not  attach  great 
significance  to  numerical  estimates  that 
differ  by  approximately  a  factor  of  2. 
Additionally,  there  are  several  other 
factors  here  which  support  a  negligible 
risk  finding.  The  component  of  this  risk 
from  bromoxynil  residues  in  water  (6.3 
x  10-'')  is  significantly  overstated.  The 
level  of  bromoxynil  residues  in  water 
was  estimated  by  a  model  that  does  not 
take  into  account  either  the  reduction 
that  could  be  expected  &t>m  treatment  of 
the  water  or  that  residues  would  be 
reduced  because  bromoxynil  use  is 
permitted  only  on  certain  crops  and 
only  some  fraction  of  those  crops  would 
be  treated.  This  latter  factor  alone  can  be 


quite  significant.  For  example,  for 
cotton,  treatment  is  limited  to  3  percent 
of  the  crop.  Further,  EPA  is  in  the 
process  of  reevaluating  all  of  the 
bromoxynil  uses  this  year  as  a  part  of 
FIFRA  reregistration.  This  will  permit 
EPA  to  better  evaluate  the  total 
bromoxynil  cancer  risk  and  take  steps  to 
reduce  any  cancer  risks  of  concern.  For 
all  of  these  reasons,  EPA  considers  the 
carcinogenic  risk  from  bromoxynil  to  be 
negligible  wnthin  the  meaning  of  that 
standard  as  it  has  been  traditionally 
appUed  by  EPA. 

Accordingly,  EPA  concludes  that 
there  is  a  reastm^le  certainty  that  no 
hann  %nll  result  to  the  general 
population  and  major  identifiable 
population  subgroups  from  aggregate 
exposure  to  bromoxynil.  Specific  risks 
to  infants  «nri  children  otbnr  than 
cancer  are  discussed  below. 

B.  Determination  of  St^ety  for  Infants 
and  Children 

In  ni«M»««mg  the  potential  for 
additicmal  sensitivity  of  infants  and 
children  to  residues  of  bromoxynil,  EPA 
considered  data  from  several 
developmental  toxicity  studies  and 
reproducti(Hi  studies.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  e£bcts  on 
the  developing  «wg«"<""  resulting  frtm 
pesticide  e^qxtsure  during  praiatal 
development  Reproduction  studies 
provide  information  relating  to  effects 
mnn  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
rniiiniiU  and  data  on  systemic  tojdcity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold 
margin  of  safety  fw  infants  and  diildren 
in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  data  base 
unless  EPA  determines  that  a  diffiraent 
margin  of  safaty  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  futras  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  NOEL  in  the 
animal  study  appropriate  to  the 
partiadar  risk  assessment  This  100-fold 
uncertainty  (safety)  factor/margin  of 
exposiue  (safety)  is  designed  to  account 
for  combined  inter-  and  intra-spedes 
variability.  EPA  beUeves  that  reUable 
data  support  using  the  standard  100-fold 
margin/factor  and  not  the  additional  10- 
fold  margin/factor  when  EPA  has  a 
complete  data  base  imder  existing 
guidelines  and  when  the  severity  of  the 


effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin/foctor. 

The  data  base  for  developmental  and 
reproductive  toxicity  of  iHomoxynil  is 
considered  to  be  complete  at  this  time. 
Based  on  this  database,  EPA  has 
concluded  that,  although  developmental 
toxicity  was  observed  in  the  absence  of 
maternal  toxicity,  the  results  of  these 
data  did  not  raise  coDcems  regarding 
the  adequacy  of  the  standard  mazgin  of 
exposure.  Central  to  this  conclusicm 
were  the  finHing«  that:  (1) 
Developmental  toxicity  was  well- 
characterized  in  multiple  species, 
providing  a  reliable  NOEL,  and  further 
studies  would  not  be  e^qiected  to 
provide  new  information  that  would 
change  the  devefopmental  endpoints  on 
whid^  Inomoxynil  is  r^ulated;  and  (2) 
the  observed  developmental  effect 
(supernumerary  ribs)  raised  no  unusual 
or  special  concern  fbr  developmental 
toxidty. 

Accordingly,  EPA  concludes  that 
reliable  data  support  reliance  upon  the 
standard  100-fold  margin  of  ejqKMure/ 
safety  factor  in  assessing  the  risk  to 
children.  As  detailed  above,  both 
rhmnir  and  acute  assessments  show  no 
i^preciable  threshold  risks  to  children 
and  the  non-threshold  cancer  risk  is  no 
greater  than  negligible.  Thus,  EPA 
concludes  that  thoe  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frt>m  aggregate 
ejqMMure  to  bromoxynil. 

Vn.  OdterCoiisideratioas 

1.  Residue  analytical  metiwds. 
Analjrtical  methodology  suitable  for  the 
raiforceraent  of  bromoxynil  tolerances  in 
plant  and  animal  commodities  is 
available.  The  analytical  method  for 
bromoxynil  per  se  is  published  as 
Method  I  in  Pesticide  Analytical  Manual 
Vol.  n.  Method  RES9603  has  been 
proposed  for  determinatioa  of  DBHA  in 
cotton  RACs.  This  analytical  method  for 
determination  of  DBHA  in  plants  has 
been  validated  by  an  independent 
laboratory.  The  Agency  is  ciurently 
carrying  out  confirmatory  validation  of 
this  method. 

2.  Endocrine  effects.  Existing  data  do 
not  supp<»t  a  conclusion  that 
bromoxynil  causes  endocrine  effiects. 
Other  than  equivocal  effects  in  the 
prostate  gland  of  dogs  at  the  highest 
dose  tested  in  a  chronic  oral  study  and 
in  the  prostate  gland  of  rats  at  the 
highest  dose  tested  in  a  dermal 
reproduction  study,  no  evidence  of 
endocrine  effiects  wen  reported  in  any 
other  subchronic  or  chronic  toxicology 
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studies  on  bromoxynil  phenol  or 
bromoxynil  octanoate. 

3.  Data  gaps.  The  following  data  gaps 
remain  for  use  of  bromoxynil  on  BXN 
cotton:  (1)  DBHA  storage  stability  data, 
(2)  successful  jpetition  method 
validation  (i.e.,  method  validation  by 
Agency  analytical  chemists)  of  the 
enforcement  method  for  DBHA  in 
plants,  (3)  multi-residue  method  testing 
for  DBHA,  (4)  limited  field  trials  for 
rotational  crops,  (5)  a  poultry  feeding 
study  using  DBHA,  and  (6)  crop  field 
trials,  conducted  at  the  1.5  lb  ai/acre 
application  rate,  in  which  the 
magnitude  of  residues  is  measured  in 
cotton  commodities. 

Vm.  Public  Coumwiit 

Under  FFDCA  408(e)(2),  EPA  must 
provide  for  a  public  comment  period 
before  issuing  a  final  tolerance  or 
tolerance  exemption  lihder  408(e)(1). 
The  public  coounent  period  is  to  be  for 
60  days  unless  EPA  for  good  cause  finds 
that  it  is  in  the  public  interest  to  reduce 
that  coounent  period.  The  Agency  has 
determined  that  there  is  good  cause  to 
reduce  the  comment  period  for  these 
tolerances.  First,  the  public  has  already 
had  an  opportunity  to  comment  on  the 
question  of  approval  under  the  FFDCA 
of  the  use  of  bromoxynil  on  cotton.  The 
Rhone  Poulenc  petiticm  to  establish  a 
tolerance  to  cover  bromoxynil  residues 
on  cottonseed  resulting  from  application 
of  bromoxynil  to  cotton  squarely 
presented  this  issue.  Second,  the 
additional  comment  period  is  being 
provided  to  address  a  fairly  narrow 
issue:  what  should  the  tolerance  levels 
be  for  bromoxynil  on  livestock 
conunodities  (meat,  milk,  and  eggs)  due 
to  residues  of  bromoxynil  in  cotton 
livestock  fised  ctnnmodities  and  what 
should  the  tolerance  level  be  on  two 
additional  cotton  livestock  feed 
commodities  (cotton  gin  byproducts  and 
cottonseed  hulls).  All  of  these  tolerance 
levels  are  necessary  because  of  the  use 
of  bromoxynit^on  cotton,  the  subject  of 
the  Rhcme  PoUlenc  petition.  Third,  an 
extended  comment  period  in  this  case 
will  essentially  mean  that  bromoxynil 
will  not  be  available  to  growers  in  the 
1997  growing  season.  The  time  for 
application  of  this  herbicide  is  between 
roughly  the  end  of  April  and  the  end  of 
June.  Growers  who  have  paid  a 
premium  for  bromoxynil-resistant  seed 
may  sufiier  consider  financial  loss  if 
bromoxynil  is  not  available.  EPA  would 
like  to  be  in  a  positicm  to  make  a  final 
decision  prior  to  the  end  of  that  period. 
Therefore,  the  Agency  is  allowing  a  15- 
day  instead  of  a  60-day  public  comment 
period  for  these  proposed  tolerances. 

Interested  persons  are  invited  to 
submit  wrrittan  comments  on  this 


proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number  "OPP-300486." 

K.  Public  Docket 

The  official  record  for  this  proposed 
rule,  as  well  as  the  public  versicm,  has 
been  established  for  this  proposal  under 
docket  control  number  "OPP-3G0486" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  pjn..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp.docket^painaiI.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrypticm.  Comment  and  data  will 
also  be  accepted  on  disks  in 
Wordperfisct  5.1  file  format  or  ASCII  file 
format.  AH  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300486. 
Electronic  comments  oa  this  proposed 
r\ile  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

X.  Kegwelofy 


Under  Executive  OrdOT  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action  " 
and  since  this  action  does  not  impose 
any  information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"imfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursxiant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  &t>m  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

EnvironmMital  protection. 
Administrative  practice  and  procedure. 
Agricultiual  commodities,  Food 
additive.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  28, 1997. 

JialMMS, 

Acting  Director,  Re^stration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authwity:  21  U.S.C  346a.  and  371. 

2.  Section  180.324  is  revised  to  read 
as  follows: 

f  ltO.324    Bromoxynl;  tolerances  tor 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  resulting  from 
application  of  its  octanoic  and/w 
heptanoic  add  ester  in  or  on  the 
following  commodities: 


ConvnMily 


ANaNa.  seedbig 

Barley,  toraga,  green 

Bariey,  grain 

Barley,  straw 

CaUe.  meat 

CaMe.  meat  by-products 

Cattle,  fat 

Com,  fodder  (dry) 

Com,  fodder  (green) 

Com.  grain 

Com.  fodder,  field  (dry) 

Com,  fodder,  field  (green) 

KAxn,  gram.  Nen 

Eggs 

Flaxseed 

Flax  straw 

Garlic 

Goats,  meet 

Goals,  meat  by-products 

Goats,  fat 

Grass,  canary,  annual, 

seed 
Grass,  canary,  annual. 


Hogs,  meat 

Hocj,  meat  by-products 

Hogs,  fat 

Horses,  meat 

Horses,  meat  by-products 

Horses,  fat 

Mat 

Mint  hay 

Oats,  forage,  green 

Oats,  grain 


Parts  per  mMon 


0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.5  ppm 
3ppm 
ippm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.06  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.5  ppm 
3ppm 
Ippm 
0.1  ppm 

0.1  ppm 

0.5  ppm 
3ppm 
ippm 
0.5  ppm 
3ppm 
ippm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 


Commodly 

Parts  per  mMkm 

Oats,  straw 

0.1  ppm 

Onions  (dry  but)) 

0.1  ppm 

Poultry,  meet 

0.05  ppm 

Poultry,  meat  by-products 

aosppm 

Poultry,  fat 

0.05  ppm 

Rye.  forage,  green 

0.1  ppm 

Rye.  grain 

0.1  ppm 

Rye.  straw 

0.1  ppm 

Sheep,  meet 

0.5  ppm 

Sheep,  meat  by-products 

3ppm 

Sheep,  fat 

ippm 

Sorghum,  fodder 

0.1  ppm 

Sorghum,  forage 

0.1  ppm 

Sorghum,  grain 

ai  ppm 

Wheat,  forage,  green 

0.1  ppm 

Wheet.  grain 

0.1  ppm 

Wheel,  straw 

0.1  ppm 

(2)  Tolerances  are  established  for 
residues  of  the  herbicide  bromoxjrnil 
(3.5-dibromo-4-hydroxybenzonitrile) 
and  its  metabolite  3.5-dibromo-4- 
hydroxybenzoic  add  resulting  from 
application  of  its  octanoic  and/or 
heptanoic  add  ester  in  or  on  the 
following  commodities: 


Parts  per 
mlMon 

_ 

cxpaatiorv 

RevocaKon 

Date 

Cotton,  undaNrMed 
seed 

CoaDn.hu«s 

Cotton  gin  byprod- 
ucts 

7ppm 

21  ppm 
SO  ppm 

i/i/igge 

1/1/1996 
1/1/1908 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
reastiations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(PR  Ooc  97-11504  Piled  S-01-47;  8:4S  am) 


FEDERAL  COMMUNICATIONS 
COMMIgPION 

47CFRPart25 

QB  Docket  No.  9fr-01:  GEN  Dodcet  No.  90- 
367;  DA  ST-Mq 

SMMIIe  Digital  AikMo  Radio  Swvlca 

AOBICY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  extension  to  file 

comments. 

StMBIARV:  The  Commission  has  adopted 
an  Order  granting  an  extension  of  time 
in  which  to  file  comments  in  the 
Commission's  Further  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 


95-91.  On  April  30, 1997,  the  National 
Assodation  of  Broadcasters  requested  a 
thirty-day  extensitm  of  time  to  file 
comments  in  the  FNPRM.  In  the  Order, 
we  grant  NAB's  reqiiest  and  extend  the 
comment  and  reply  dates  to  June  13  and 
Jime  27, 1997,  respectively. 

DATES:  Comments  are  due  on  or  befr»e 
June  13, 1997.  Reply  comments  are  due 
on  or  befaro  June  27. 1997. 

ADDRESSES:  Office  of  the  Secretaiy , 
Federal  Communications  Qmunisaiim. 
1919  M  Street,  N.W..  Room  222, 
Washington,  D.C  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 
Rosalee  Chiara  at  (202)  418-0754  or  Ron 
Repasi  at  (202)  418-0768  with  the 
International  Bureau. 

SUPPIEMENTARY  MFORMATION: 

1.  The  National  Assodation  of 
Broadcasters  (NAB)  has  requested  an 
extension  of  time  for  filing  comments  in 
resp<mse  to  the  Further  Notice  of 
Proposed  Rulemaking  in  the  above 
captioned  docket  regarding  the  use  of 
terrestrial  repeaters  in  the  satellite 
Digital  Audio  Radio  Service  (DARS).' 
Comments  were  originaUy  due  on  May 
2. 1997.  We  grant  NAB's  request 

2.  In  support  of  its  request  for 
additional  time,  NAB  states  that  the  two 
DARS  applicants  who  won  licensees  in 
the  April  auction  are  required  to  submit 
amended  technical  proposals  on  or 
before  May  16.  NAB  asserts  that  it  is 
impossible  to  ccmunent  on  the  issue  of 
terrestrial  repeaters  until  this  amended 
technical  information  is  available.  NAB 
also  states  that  because  the  applicant's 
origiiul  applications  were  filed  in  1992, 
up-to-date  technical  proposals  are 
necessary  to  prepare  comments. 

3.  We  find  that  an  extensimi  is 
warranted  in  this  instance.  Accordingly, 
pursuant  to  Section  0.261  of  the 
Commission's  rules  on  delegation  of 
authority.  47  CFR  §  0.261.  IT  IS 
CHIDERED.  that  the  time  for  filing 
comments  with  respect  to  the  Further 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  is  extended  to  June  13. 1997. 
Reply  comments  are  due  on  or  before 
June  27. 1997. 

Federal  Communicatioiu  Commiasi(m. 


Deputy  Chief,  Satellite  and 

Radiocmnmunication  Division,  International 

Bureau. 

[FR  Doc  97-11678  Filed  5-1-97;  8:45  am] 
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■  EcUblUhment  of  Rule*  and  Policia*  for  tlw 
Digital  Audio  Radio  Satellite  Saivica  in  tba  2310- 
2360  MHz  Frequency  Band.  IB  Dockat  No.  SS-Sl. 
S2  FR  19085  (April  IS.  1997).  FCC  97-70  (relaaaad 
March  3, 1997)  at  1113S-142. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Almoaphaffc 
Admlnlatratlon 

50CFRPart648 

[LO.O4M07A] 

New  cnBiana  risnary  Managainain 
Council;  Meting 

AO01CV:  National  Marine  Fisheries 
Service  (NMFS),  National  Ocaenic  and 
Atmosphnic  Administration  (NOAA), 
Commeroe. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Coundl  (Council)  will 
hold  a  special  public  meeting  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic 
zone. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  May  6, 1997.  at  9:30  ajn. 

ADDRESSES;  The  meeting  wiU  take  place 
at  the  Holiday  Iim,  1  Newbury  Street 
(Route  1),  Peabody,  MA;  telephone  (508) 
535-4600.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus.  MA 
01906-1036;  telephone  (617)  231-0422. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coundl, 
(617)  231-0422. 

SUPPLEMBITARY  WrORMATlON:  On  May  6, 
1997.  the  Coundl  will  convene  a  special 
meeting  specifically  to  develop 
comments  cm  the  Large  Whale  Take 
Reduction  Plan  regulations  recmtly 
proposed  by  NMFS.  Prior  to  this  agenda 
item,  the  Coundl  intends  to  initiate 
action  on  ^^amework  Adjustment  24  to 
the  Northeast  Multispedes  Fishery 
Management  Plan  under  the  firamewmk 
for  abbreviated  rulemaking  procedure 
contained  in  50  CFR  648.90.  The  action 
would  exempt  gillnet  vessels  in  the  trip 
boet  category  firom  the  requirement  to 
bring  their  monkfish  gillnets  to  port 
when  fishing  under  a  days-at-sea 
allocation. 

^ledal  Acoommodatitms 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  leest  5 
days  prior  to  the  meeting  date. 

AelheritT:  18  U.S.C  1801  et  seq. 


UMI 
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DatMi  A{»il  29. 1997. 
GwyCMallMk. 

Director,  Office  (^Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc  97-11470  Filed  5-1-97;  8:45  am] 
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Notices 


Fadwill 

VoL  62,  No.  BS 
Friday,  May  2.  1997 


Tim  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appltcal>le  to  the 
put)lic.  Notices  of  lieerlngB  and  investigations, 
oofiMnitlse  roestfnQS,  agency  decisions  and 
niings,  dsiagalions  of  auttwnty,  fling  of 
paMtioni  end  appicaions  and  agency 
statemenlB  of  eigenization  and  fcjnctions  era 
BMHiplaa  of  documents  appearing  in  tttis 
section. 


OEPARTMEirT  OF  AQMCULTURE 


April  25, 1997. 

The  Depertment  of  Agricukuie  hes 
st;rt)mitted  the  fbUowing  infonnation 
collection  requiiemeiitts)  to  OMB  for 
review  and  cleennce  wMler  die 
PaperMToric  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
wuys  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  othra  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  OfBce  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget 
(OMB),  Washi^iton,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  efifoct  if  received 
within  30  days  of  this 
notification.Copies  of  the  submission(s) 
may  be  obtained  by  calling  (202)  720- 
6204  or  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currentiy  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  coUection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  ii^rmation  unless  it 


displays  a  cunently  valid  OMB  control 
number. 

Fai^  Sefrioe  A^aBcy 

Title:  OOC  Conservation  Contract— 
Addendiun. 

(MB  Control  Munber;  0560-0174. 

Summary:  Inftumation  collected 
allows  a  respondent  to  ^ply  for 
conaervaticm  benefits,  sulnnit 
performance  data  for  pa3fment  and 
record  conservation  decisions. 

Need  and  Use  o/the  Inforamtion:  Tlte 
inforraatfon  is  used  to  cany  out  Ae 
conswv^on  program  including 
designation  of  pii<Mity  areas  for  funding. 

Description  of  Respondents:  Not-for- 
pn^t  institutums;  Individuals  or 
houadiolds;  Fanas;  State,  Local  or 
Tribal  GovemaaiL 

Number  of  Respondents:  27,575. 

Fre(piency  of  Responses:  Reporting: 
One  tiine  only. 

Total  Burden  Hours:  684,200. 

EMERGENCY  PROCESSING  OF  THIS 
SUBMISSION  HAS  BEEN  REQUESTED 
BY  May  16, 1997. 


DepaitmentalQearance  Officer. 

(FR  Doc.  97-11414  Filed  5-1-97;  8:45  am] 


OEPAnTMBiT  OF  AGRICULTURE 

CofMNOdlty  CradR  Cwporation 

Fmi  Swvnm  AQMicy 

NotiMof  RMUMtfor  Extension  and 
RsvMon  of  s  Cwranlly  Approvod 
NiPWHiMion  vonocDon 

AOENCY:  Commodity  Credit  CorporatUm 
and  Farm  Service  Agency,  USDA. 
ACTKM:  Notice  and  request  for 
comments. 


r:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (OOC) 
and  the  Farm  Service  Agency  (FiSA)  to 
request  extension  of  a  currently 
approved  information  collection  that 
requests  a  payee's  identifying  number 
used  by  OCC  and  FSA  to  issue  peyments 
or  other  disbursements.  The  programs 
under  which  peyments  are  made  are 
authorized  by  the  Agricultural  Act  of 
1970,  the  Commodity  Credit 
Corporation  Charter  Act.  the  Food 
Security  Act  of  1985,  and  the  Federal 


Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  Kdy  1, 1997  to  be 
assured  consideration. 


Contact  Darin  Cote,  Agricuhural 
Program  Specuiiet,  Compliance  and 
Production  AdjustaBoit  Divisicm,  USDA. 
FSA,  STCH*  0517, 1400  kidependence 
Ave.  S.W.,  Washi^ton.  D.C  20250- 
2415,  (202)  720-8129. 


Titk:  Payer's  Request  far  Identifying 
Niunbn. 

OMB  Number:  0560-0121. 

Expiration  Date:  June  30, 1997. 

7)7>e  of  Request:  Extension  and 
revision  of  a  currentiy  aj^coved 
information  collection. 

Abstract:  In  order  to  provide  the 
Internal  Revenue  Service  with  proper 
identifieatien  for  the  pteceasing  of  tax 
returns,  all  producers  ik^  receive  COC 
and  FSA  pro-am  payments  most 
provide  FSA  with  a  social  securify, 
employer,  or  IRS  identifying  nun^wr. 
Form  COC-343,  Payer's  Reipiest  for 
Identifying  Numbw,  will  collect  this 
information  Mrithout  regard  to  ndiether 
the  payee  is  required  to  file  a  tax  return 
or  is  covered  try  social  securify. 

The  counfy  FSA  office  prepares  a 
OOC-343  for  eadi  produonr  who  has  not 
furnished  a  producer  ID  number.  Once 
the  ID  number  is  obtained  and  provided 
to  the  counfy  FSA  office,  the  i«oducer 
is  not  requested  to  provide  this 
information  again.  FSA  does  not  make 
any  program  payment  until  a  producer 
furnishes  a  social  securify,  employer,  or 
IRS  identifying  nimiber. 

The  Agency  cost  estimates  are  $6,210 
for  data  collection.  Identification  of 
producers  allows  FSA  to  provide  IRS 
with  identifying  numbers  fol*tax 
collection  purposes.  Section  6676  of  the 
Internal  Revenue  Code  provides  a 
penalfy  for  £Eulure  to  furnish  an 
identifying  number  to  a  payer  required 
to  report  such  number  to  the  Service. 

E^imate  of  Burden:  Public  reporting 
burden  for  this  collection  of  infonnation 
is  estimated  to  average  .08  hours  (5 
minutes)  per  response. 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 
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Proposed  tdpics  for  comment  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected:  or  (d)  ways  to 
piiniTniTw  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  ASairs,  Office  of 
Management  and  Budget,  Washington, 
D.C  20503  and  to  Darin  Cote, 
Agricultural  Program  Specialist. 
Compliance  and  Production  Adjustment 
Division,  USDA.  FSA.  STOP  0517, 1400 
Independence  Ave.,  S.W.,  Washington, 
D.C  20250-2415,  (202)720-8129. 

Copies  of  information  collection  may 
be  obtained  from  Darin  Cote,  at  the 
above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collections(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  dociunent 
in  the  Federal  Kegiater.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  fiill  efiisct  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deacUine  for  the  public  to 
comment  to  the  Department  of 
Agriculture  on  any  substantive  common 
provisions  regulations  that  may  be  the 
subject  of  other  notices. 

Signed  at  Washiogton.  DC.  on  April  25, 
1997. 


ExecuUre  Vice  Pteaidmt,  Commodity  Cndit 

Corpotxition.  Adminittmtor,  Farm  Service 

Agency. 

(FR  Doc  97-11413  Filed  5-1-97;  8:45  am) 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Pfocufenient  Ustj  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List 


r:  This  action  adds  to  the 
Procurement  List  services  to  be 


furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

ffFECnVE  date:  June  2, 1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Sevwely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  WTOnMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPI.BIENTARY  INFORMATION:  On 
October  4  and  December  20, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  51881  and 
67306)  of  proposed  additions  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
Uie  services  and  impact  of  the  additions 
on  the  current  or  most  receat 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  bctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  this  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  fior  addition  to  the 
Pnxnirement  List 

Accordingly,  the  following 
commodity  and  service  are  hereby 
added  to  the  Procuiement  List 

Commodity 

EMM  Tray.  Plastic  ft  EMM  Sleeve. 
Flbeiuuard 

724O-00^4SH-0001 

724O-OO-NSH-O002 
(50%  of  the  total  Govenimant  raquimnnits 
for  the  U.S.  Postal  Sanrios) 


Service 
Administrative  Servicee 

General  Services  Administration,  La«  Vegas 
Field  OfBce  (sub  Reno),  Reno.  Nevada 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efiiactive 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bewrty  L.  Milfcaian, 
Executive  Director. 

[FR  Doc  97-11477  Piled  5-1-97: 8:45  am] 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  ¥VHO  ARE  BUND  OR 
SEVB)B.Y  DISABLED 

Procurament  List;  Propo— d  Additions 
andDelstlons 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  irom  Procurement  List 


r:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  emplojring  persons  who  are 
blind  or  have  oUier  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECaVED  ON  OR 
BEFORE:  June  2, 1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-<3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPtaCNTARV  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  (bo 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTIay  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Grounds  Maintenance 

Picatinny  Anenal,  Picatinny,  New  Jeney 
NPA:  The  First  Occupational  Center  of  New 
Jersey,  Orange,  New  Jetaey 

Janitoriai/Cuiiodial 

U.S.  Courthouse,  1030  SW  Sid  Avenue, 

Portland,  Oregon 
NPA:  Portland  Habilitation  Center,  Inc., 

Portland,  Oragon 

Janitorial/Custodial 

U.S.  Coast  Guard,  2420  South  Lincobi 
Memorial  Parkway,  Milwaukee. 
Wisconsin 

NPA:  GWS,  Inc..  Milnvaukee.  Wisconsin 

Publications  Distribution 

Minot  Air  Force  Base.  North  Dakota  NPA: 
Minot  Vocational  Adjustment  Woricshop, 
Inc..  Minot  North  Dakota 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sinall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  sinall  entities  to  furnish  the 
commodities  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  4&-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List 


The  following  commodities  have  been 
proposed  for  deletion  from  the 
Pnxnirement  List 

Surpcal  Pack.  Disposable 
6532-01-018-3286 

Pillowcase,  Disposabh 

7210-00-852-3417 
7210-00-883-8494 

Trousers.  Night  Camouflage.  Desert 

8415-01-102-6285  through -6299 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-11478  Filed  5-1-07;  8:45  am] 
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COMMSSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AQBCY:  U.S.  Conuiission  on  Qvil 

Rlglits. 

DATE  AND  1WE:  Friday,  May  9. 1996. 9:30 

a.m. 

PLACE:  U.S.  Commission  on  Civil  Ri^ts. 

624'Ninth  Street,  NW.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Ageada 

L  Approval  of  Agenda 

n.  Approval  of  Minutes  of  April  4. 1997 

m.  Announcements 

IV.  Staff  Report 

V.  Futiue  Items 

11:30  a.m.  Briefing  on  the  L^al  Services 

Corporation 
CONTACT  PERSON  FOR  FURTHER 
srORMATlON:  Barbara  Bnx^,  Press  and 
Communications  (202)  376-8312. 
ShmhanfarY.Meore, 
Genera/ Coiinse/. 

[PR  Doc.  97-11579  Filed  4-30-97;  10-.32  am] 
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DEPARTMENT  OF  COMMERCE 

Buresu  of  the  Census 
[Docket  No.  •70408082-7062-01] 
RM0807-XX28 

Block  Qroup  Program  for  Csnsus 
2000   Propossd  Crnsrls 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACnON:  Notice  of  proposed  program 

revisions  and  request  for  comments. 

SUMMARY:  Block  groups  are  geographic 
statistical  divisions  of  census  tracts, 
each  of  which  consists  of  from  one  to 
nine  block  groups.  A  block  group 
comprises  a  reasonably  compact  and 


contiguous  cluster  of  census  Uocks.  The 
primary  goal  of  the  block  group  program 
is  to  provide  data  users  with  a 
geographic  subunit  of  census  tracts  for 
which  decennial  census  sample  and  100 
percent  data  are  tabulated  and 
disseminated. 

The  Census  Bureau  first  used  block 
groups  in  its  data  presentations  from  the 
1970  census.  It  did  this  in  lieu  of 
providing  data  simmiaries  for 
enumeration  districts  in  areas  that  had 
census  block  numbers.  As  census  blocks 
and  block  groups  became  increasingly 
popular  with  data  users,  the  Census 
Bureau  established  them  in  many  new 
areas.  By  1990.  there  was  coipplete 
census  block  and  block  group  covraage 
for  all  of  the  United  States,  Puerto  Rico, 
and  the  I8lan4  Areas  (American  Samoa. 
Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands  of  the  United 
SUtes). 

Through  the  1990  census,  block 
groups  were  subunits  either  of  census 
tracts  or  of  similar  entities  known  as 
block  numbering  areas  (BNAs).  For 
areas  where  census  tracts  did  not  exist, 
the  Census  Bureau  had  established 
BNAs  to  control  the  numbering  of 
census  blocks  within  block  groups.  A 
county  or  statistically  equivalent  entity  ■ 
cotdd,  therefore,  have  either  census 
tracts  or  BNAs.  For  Census  2000,  the 
Census  Bureau  will  merge  the  two 
programs  and  convert  all  BNAs  to 
census  tracts. 

To  determine  boundaries  and 
identification  numbers  for  block  groups, 
the  Census  Bureau  offers  a  program  to 
local  participants,  such  as  locally 
ident^ed  agencies  and  American 
Indian  tribal  officials,  whereby  they  can 
review  and  update  the  boundaries  of  the 
block  groups  delineated  for  the  1990 
census  and  suggest  revisions  according 
to  the  criteria  developed  and 
promulgated  by  the  Census  Bureau.  The 
Census  Bureau  then  reviews  the 
resulting  ^ock  groups  for  conformance 
to  these  criteria. 

As  the  first  step  in. this  process,  the 
Census  Bureau  is  requesting  comments 
on  the  criteria  proposed  for  the 
delineation  of  block  groups  in 
conjunction  with  Census  2000.  These 
criteria  will  apply  to  the  50  states, 
American  Indian  and  Alaska  Native 
areas,  Puerto  Rico,  and  the  Island  Areas. 
The  Census  Bureau  may  modify  and,  if 


■  Includes  parishes  in  Louisiana;  borough*  and 
census  tnas  in  Alaska;  indepandsnt  dtias  in 
Maryland.  Missouri.  Nevada,  ud  Viiginia;  that 
poftioo  of  YeUowstone  Natioiial  Parte  in  Montana: 
districts  in  American  Sawam  and  the  Viigin  Islands 
of  the  United  States;  municipalities  in  the  Northeni 
Mariana  Islands:  munidpios  in  Puerto  Rico:  and  the 
entire  areas  constituting  the  District  of  Columbis 
and  Guam.  This  notice  will  reiar  to  all  these  entities 
coUectivaly  as  "countias." 
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necessary,  reject  proposals  for  block 
groups  that  do  not  meet  the  criteria 
established  following  this  notice. 

Besides  the  proposed  criteria,  this 
notice  includes  a  description  of  the 
changes  bom  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 
DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  criteria  should  be  submitted 
in  writing  by  Jime  2. 1997. 
ADDRESSES:  Director.  Bureau  of  the 
Censiis,  Washington,  DC  2023^-0001. 
FOR  FURTMER  MFORMAIKM  COIfTACT:  Dr. 
Joel  Morrison,  Chief.  Geography 
Division.  Bureau  of  the  Census, 
Washington.  DC  20233-7400,  telephone 
(301)  457-1132,  or  e-mail 
(jmorrison9geo.census.gov). 
SUPPLEMBfTARY  INFORMATION:  The  block 
group  delineation  criteria  have  evolved 
in  response  to  decennial  census 
practices  and  the  preferences  of  program 
participants  and  data  users.  After  auch 
decennial  census,  the  Census  Bureau,  in 
consultation  with  participants  and  data 
users,  reviews  and  revises  these  criteria. 
Then,  before  the  next  decennial  census, 
the  Census  Bureau  offers  state,  tribal, 
and  local  ofBcials  an  opportiuiity  to 
correct,  update,  and  otherwise  improve 
the  block  group  delineations. 

In  July  and  August  1995.  the  Census 
Bureau  ianied  invitations  to  local  and 
tribal  groups  and  agencies  to  participate 
in  the  delineation  of  statistical 
geographic  areas  for  Census  2000.  These 
included  regional  planning  agencies, 
councils  of  governments,  county 
planning  agencies,  officials  of  Federally 
recognized  American  Indian  tribes,  and 
officials  of  the  12  nonprofit  Alaska 
Native  Regional  Corporations. 

During  1997.  the  Census  Bureau  will 
provide  materials  and  detailed 
guidelines  to  program  participants  for 
the  review  and  delineation  of  block 
groups  for  Census  2000.  % 

A.  Criteria  For  Delineating  Block 
Gnrape  For  Cenaua  ZOOO 

The  Census  Bureau  proposes  the 
following  criteria  for  use  in  delineating 
Census  2000  block  groups. 

2.  General  Characteristics 

•  A  block  group  must  meet  the 
population  and  boundary  feature 
criteria  and  comprise  a  compact  piece  of 
territory. 

•  A  censiis  tract  boimdary  alwa3r8 
must  be  a  block  group  boundary. 

•  Each  census  tract  must  contain  a 
minimum  of  one  block  group  and  may 
have  a  maximum  of  nine  block  groups. 


•  Block  groups  must  cover  the  entire 
land  and  inland  water  area  of  a  census 
tract. 

•  A  block  group  entirely  within  an 
American  Indian  reservation  (AIR)  may 
extend  across  a  state  or  coimty 
boundary  for  tabulations  in  the 
American  Indian  geographic  hierarchy. 
For  standard  data  tabulations,  the 
portion  of  the  block  group  in  each  state 
and  county  is  treated  as  a  separate  block 
group. 

2.  Identification 

•  A  block  group  consists  of  all  blocks 
within  a  census  tract  that  have  the  same 
first  digit  and  is  identified  using  that 
same  first  digit  For  example  in  1990, 
block  group  3  included  all  census 
blocks  numbered  in  the  300s.  For 
Census  2000,  the  Census  Bureau  will 
introduce  a  four-digit  block  numbering 
system,  and  block  group  3  will  include 
all  census  blocks  numbered  in  the  3000s 
within  a  census  tract 

•  The  range  of  acceptable  block  group 
numbers  is  1  through  9.  Block  group 
numbers  must  always  be  unique  witkin 
a  census  tract;  that  is.  the  same  number 
cannot  be  repeated. 

•  The  Census  Bureau  will  assign  a 
single  "zero"  block  group  to  census 
tracts  numbered  "0000."  (In  counties 
that  have  coastal  water,  territorial  sea.  or 
Great  Lakes  waters,  the  Census  Bureau 
recommends  establishing  a  "0000" 
census  tract  to  provide  cooqtlete  area 
coverage.) 

3.  Boundary  Features 

The  Census  Bureau  recommends  that 
block  group  boundaries  follow  visible 
and  identifiable  features;  that  is,  visible, 
perennial  natural  and  cultural  features 
such  as  roads,  rivers,  canals,  railroads, 
above-ground  high-tension  power  lines, 
and  so  forth.  This  provision  makes  the 
location  of  boundwies  less  ambiguous 
and  easier  for  data  users  to  locate. 

State  and  county  boundaries  are 
always  block  group  boundaries.  The 
Census  Bureau  also  permits  the  use  of 
other  types  of  legal  boundaries  in  some 
states  and  situations  where  the 
boimdaries  of  these  governmental  units 
tend  to  remain  unchanged  between 
censuses.  The  following  featiires  are 
acceptable  as  block  group  boundaries: 

•  All  minor  civil  division  (MCD) 
boundaries  (generally  towns  or 
townships)  in  Connecticut,  Indiana, 
Maine,  Massachusetts,  New  Hampshire. 
New  Jeney,  New  York.  Pennsylvania. 
Rhode  Island,  and  Vermont 

•  Those  MCD  boundaries  not  conjoint 
with  the  boimdaries  of  incorporated 


places  that  themselves  are  MCDs  (being 
either  coextensive  with  or  independent 
of  MCDs)  in  Illinois  (townships  only, 
not  election  precincts).  Iowa.  Kansas. 
Michigan.  Minnesota.  Missouri 
(governmental  townships  only). 
Nebraska  (townships  only,  not  election 
precincts).  North  Dakota,  Ohio,  South 
Dakota,  and  Wisconsin. 

•  Barrio,  barrio-pueblo,  and  subbarrio 
boimdaries  in  Puerto  Rico,  census 
subdistrict  boundaries  in  the  Virgin 
Islands  of  the  United  States.  MCD- 
county  and  island  boundaries  in 
American  Samoa,  and  municipal  district 
boundaries  in  the  Northern  Mariana 
Islands. 

•  All  incorporated  place  boundaries 
in  Connecticut,  Maine,  Massachusetts, 
New  Hampshire.  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont 

•  Conjoint  incorporated  place 
boundaries  in  odier  states;  that  is.  the 
boundary  separating  two  difCerent 
incorporated  places. 

•  AIR  boundaries. 

•  American  Indian  trust  land,  Alaska 
Native  village  statistical  area,  and 
Alaska  Native  Regional  Corporation 
boundaries,  at  the  discretion  of  the 
Census  Bureau,  insofiu  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of 
census  activitias. 

When  the  above  types  of  filatures  are 
not  available  for  selecticm,  the  Census 
Bureau  may,  at  its  discretion,  approve 
other  nonstandard  visible  features,  such 
as  ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept  on  a 
case-by-case  basis,  the  boimdaries  of 
selectmi  nonstandard  and  potentially 
nonvisible  features,  such  as  the 
boundaries  of  national  parks  and  forests, 
cemeteries,  or  other  special  land-use 
properties,  the  straight-line  extensions 
of  visible  features,  and  other  lines  of 
sight 

4.  Population  Thresholds 

The  Census  Bureau  proposes  standard 
size  criteria  for  most  block  groups  in  the 
United  States.  Puoto  Rico,  and  the 
Island  Areas  (see  Table  1).  Smaller 
optimum  and  minimum  sizes  are 
permissible  for  block  groups  located  on 
AIRs  or  comprising  special  places. 
(Special  places  are  correctional 
institutions,  military  installations, 
college  campuses,  workers'  dormitories, 
hospitals,  nursing  homes,  and  group 
homes.) 
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Table  i.— Population  Thresholds  for  Census  20(X)  Block  Groups 

Afea(s) 

Optimum 

Hinimum 

Maximum 

Standard  (most  areas)  „ 

1,500 
1,000 
rwne 

600 
300 
300 

3,000 

AIRs „ „ 

3,000 

Soecial  olace  block  arouo 

none 

If  a  block  group  located  on  an  AIR 
crosses  a  county  boundary  or  a  state 
boundary,  the  minimum  population  size 
criterion  applies  to  the  entire  area  of  the 
block  group,  not  to  the  individual 
portions  that  are  in  separate  counties  or 
states. 

5.  Final  Approval  of  Block  Groups 

The  Census  Bureau  reserves  the  right 
to  approve  all  block  group  proposals  for 
Census  2000.  The  Census  Bureau  will 
make  an  effort  to  reach  agreement  with 
local  and  tribal  participants  in  the  block 
group  program,  but  cannot  approve  the 
use  of  block  groups  as  submitted  if  they 
do  not  meet  Census  2000  criteria.  If 
necessary,  the  Census  Bureau  will  revise 
block  group  boundaries  where  they  do 
not  meet  the  boundary  and  population 
size  requirements. 

B.  Changes  to  die  Criteria  for  Census 
2000 

Most  provisions  of  the  block  group 
criteria  remain  unchanged  from  those 
used  in  conjunction  with  the  1990 
census,  Mrith  the  few  exceptions 
summarized  below: 

1.  For  1990  and  previous  decennial 
censuses,  the  Census  Bureau  delineated 
the  block  groups  in  BNAs  on  the  basis 
of  the  number  of  housing  units  rather 
than  {>opulation.  For  Census  2000,  the 
Census  Bureau  is  merging  the  census 
tract  and  BNA  programs  to  create  a 
single  census  tract  program,  and  the  size 
criteria  for  all  block  groups  will  be  on 
the  basis  of  population  rather  than  the 
number  of  housing  units. 

2.  For  Census  2000,  the  Census 
Bureau  is  increasing  the  number  of 
governmental  units  that  have 
boundaries  acceptable  to  use  as  block 
group  boundaries.  The  added  areas  are: 
All  MCDs  in  Indiana  and  selected  MCDs 
in  Illinois,  Iowa.  Kansas,  Michigan. 
Minnesota,  Missouri,  Nebraska.  North 
Dakota,  South  Dakota,  and  Wisconsin; 
the  MCD-county  and  island  areas  of 
American  Samoa;  and  villages  in  New 
York. 

3.  The  Census  Bureau  now  allows 
officials  of  Federally  recognized  AIRs  to 
establish  block  groups  that  cross  state  or 
county  boundaries.  While  the  Census 
Bureau  will  publish  data  for  each  state- 
county-census  tract-block  group  part,  it 
also  plans  to  provide  summed  data  for 
all  block  groups  that  are  located  within 


an  AIR  and  that  cross  state  or  county 
boundaries. 

Definitions  of  Key  Terms 

Alaska  Native  Regional  Corporation 
(ANRC) — A  corporate  entity  established 
under  the  Alaska  Native  Claims 
Settlement  Act  of  1972,  Pub.  L.  92-203, 
as  amended  by  Pub.  L.  92-204,  to 
conduct  both  the  business  and  nonprofit 
affairs  of  Alaska  Natives.  Twelve  ANRCs 
cover  the  entire  State  of  Alaska  except 
for  the  Annette  Islands  Reserve. 

Alaska  Native  village  statistical  area 
(ANVSAh-A  statistical  entity 
containing  the  densely  settled  extent  of 
an  Alaska  Native  village  that  constitutes 
an  association,  band,  clan,  community, 
group,  tribe,  or  village  recognized 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  of  1972.  Pub.  L.  92-203, 
as  amended  by  Pub.  L.  92-204. 

American  Indian  reservation  (AIR) — 
A  Federally  recognized" American 
Indian  entity  with  boundaries 
established  by  treaty,  statute,  and/or 
executive  or  court  order  and  over  which 
American  Indians  have  governmental 
jurisdiction.  Along  with  reservation, 
designations  such  as  colonies, 
communities,  pueblos,  rancherias.  and 
reserves  apply  to  AIRs. 

Block  numbering  area  (BNA) — A 
small-area,  statistical  geographic 
division  of  a  county  or  statistically 
equivalent  area  delineated  in  1990 
instead  of  and  generally  geographically 
equivalent  to  a  census  tract  For  Census 
2000.  the  Census  Bureau  is  merging  the 
BNA  program  with  the  census  tract 
program  and  converting  all  BNAs  to 
census  tracts. 

Census  block— The  smallest 
geographic  entity  for  which  the  Census 
Bureau  collects  and  tabulates  decennial 
census  information;  bounded  on  all 
sides  by  visible  and  nonvisible  features 
identified  by  the  Census  Bureau  in 
computer  files  and  on  maps. 

Census  tract — A  small,  relatively 
permanent  statistical  geographic 
subdivision  of  a  county  or  statistically 
equivalent  area  defined  for  the 
tabulation  of  data.  For  Census  2000.  the 
Census  Bureau  is  replacing  BNAs  with 
census  tracts. 

Coastal  water — Water  bodies  between 
territorial  seas  and  inland  water,  the 
encompassing  headlands  being  greater 


than  one  mile  apart  and  less  than  24 
miles  apart 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  areas. 

Contiguous — A  description  of 
geographic  areas  that  are  adjacent  to  one 
another,  sharing  either  a  common 
boundary  or  point 

Great  Lakes  waters — ^Water  area 
beyond  one-mile-wide  headland 
embayments  located  in  any  of  the  five 
Great  Lakes:  Erie,  Huron,  Michigan, 
Ontario,  or  Superior. 

Incorporated  place — A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin). 
village,  or  borough  (except  in  Alaska 
and  New  York),  having  legally 
prescribed  limits,  powers,  and 
functions. 

Inland  water — Water  bodies  entirely 
surrounded  by  land  or  at  the  point 
where  their  opening  to  coastal  waters, 
territorial  seas,  or  the  Great  Lakes  is  less 
than  one  mile  across. 

Minor  civil  division  (MCD) — The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states,  Puerto 
Rico,  and  the  Island  Areas  having  legal 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  types  of 
legal  entities  with  a  wide  variety  of 
characteristics,  powers,  and  fuiictions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  ^ture — A  map  feature 
that  is  not  visible  on  the  ground,  such 
as  a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight 

Special  place — A  specific  location 
requiring  special  enumeration 
procedures  because  the  location 
includes  people  not  in  households  or 
the  area  includes  special  land  use. 
Special  places  include  facilities  with 
resident  population,  such  as 
correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes  and  group  homes  and  land-use 
areas  such  as  national  parks.  A  special 
place  includes  the  entire  facility, 
including  nonresidential  areas  and  staff 
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housing  units,  as  well  as  all  group 
quarters  population. 

Territorial  seas — Water  bodies  not 
included  under  the  rules  for  iidand 
water,  coastal  water,  or  Great  Lakes 
waters  (see  above). 

Visible  feature — A  map  feature  that 
one  can  see  on  the  ground  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defined  mountain  ridge, 
or  cliff.  A  nonstandard  %asible  feature  is 
a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  nonstandard  features 
pose  no  problem  in  their  location  during 
field  woriL 

Dated:  Aprill.  1997. 
Martha  Faracwoitk  Ucke, 
Director,  Bureau  of  the  Census. 
(FR  Doc  97-11453  Filed  5-1-97;  8:45  am) 
I  oooc  jsio-a7-» 


DEPARTMENT  OF  COMMERCE 

Foraign-Trada  Zonaa  Board 

[Deckel  33-«7] 

Fofaign-TFada  Zona  82— MotXIa, 
Alabama;  Application  for  Foreign- 
Trada  Subzona  Statue,  ShaU  Oil 
Company  (OM  Raflnary  Complex), 
MoMla  County,  Alabama 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Mobile.  Alabama, 
grantee  of  FTZ  82,  requesting  special- 
purpose  subzone  status  for  the  oil 
refinery  complex  of  Shell  Oil  Company, 
located  in  Mobile  County,  Alabama.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  USC  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  April  16. 1997. 

The  refinery  complex  (847  acres,  130 
employees)  consists  of  2  sites  in  Mobile 
County,  Alabama:  Site  1  (811  acres) — 
refinery  complex  located  at  400 
Industrial  Parkway,  Extension  East,  near 
the  intersection  of  State  Highway  158 
and  43,  on  Chickasaw  Creek,  some  10 
miles  north  of  Mobile;  Site  2  (36 
acres) — terminal  and  storage  facility  (6 
tanksy  1.3  million  barrel  capacity) 
located  at  Highway  90  Alternate  and 
Bay  Bridge  Road,  Blakely  Island,  on  the 
Mobile  River,  some  seven  miles  south  of 
the  refinery.  The  refinery  (74,000  BPD) 
is  used  to  produce  fuels  and 
petrochemical  fsedstocks.  Fuel  products 


include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  liquid 
natural  gas,  propylene,  ethylene, 
butylene,  butane,  butadiene,  benzene, 
toluene,  xylene,  carbon  black  oil  and 
sulfur.  Some  52  percent  of  crude  oil  and 
four  percent  of  the  natural  gas 
condensate  (45%  and  55%  of  inputs, 
respectively)  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  under  the  FTZ  from  Customs 
duty  payments  on  the  foreign  products 
used  in  its  exports.  On  domestic  sales, 
the  company  would  be  able  to  choose 
the  Customs  duty  rates  that  apply  to 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free)  by 
admitting  incoming  foreign  crude  oil 
and  natural  gas  condensate  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.25cA>aiTel  to 
lO.Se/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  1, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  16. 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce.  Export 
Assistance  Center,  Medical  Forum 
Building,  7th  Floor.  950  22nd  Street 
North.  Birmingham.  AL  35203 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

Dated:  April  23. 1997. 
John  J.  Da  Ponte,  /r.  Executive  Secretary. 
(FR  Doc.  97-11457  Fil«d  5-1-97;  8:45  ud] 


DEPARTMBIT  OF  COMMERCE 

Foraign-Trada  Zonae  Board 

[Docket  32-071 

Foralgn-Trada  Zona  84— Houaton, 
Taxaa;  Applicallon  for  Foralgn-Trada 
Subzona  Statua;  LYONDELL-CITGO 
Refining  Company,  Ltd.  (Oil  Raflnary 
and  Palrochamlcal  Complex),  Harrla 
County,  Taxaa 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
special-purpose  subzone  statiis  for  the 
oil  refinery  and  petrochemical  complex 
of  LYONDELL-CITGO  Refining 
Company  Ltd.  (LYONDELL-CITGO). 
located  in  Harris  County,  Texas. 
LYONDELL-CITGO  is  a  limited  liability 
company  owned  by  subsidiaries  of 
CTTGO  Petroleum  Corporation 
(subsidiary  of  Petroleos  de  Venezuela. 
S.A..  the  national  oil  company  of 
Venezuela)  and  Lyondell  Petrochemical 
Corporation.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81ft-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  April  15, 
1997. 

The  refinery  and  petrochemical 
complex  (645  acres,  1,300  employees) 
consists  of  4  sites  in  the  Houston 
metropolitan  area  of  Harris  County, 
Texas:  Site  1  (500  acres)-refinery 
complex  located  at  12000  Lawndale 
Road,  on  the  Houston  Ship  Channel, 
within  the  city  limits  of  both  Houston 
and  Pasadena;  Site  2  (20  acres) — 
Allendale  Tank  Farm  (4  tanks/713.000 
barrel  capacity)  located  south  of  the 
refinery,  across  Lawndale  Rd.;  Site  3  (65 
acres)  South  Tank  Faun  (16  tanks/1.9 
million  barrel  capacity)  located  south  of 
the  refinery  across  Lawndale  Rd..  east  of 
Site  2;  Site  4  (60  acres)— "225"  Tank 
Farm  (13  tanks/3.6  million  barrel 
capacity)  located  south  of  Sites  1-3, 
across  State  Highway  225. 

The  refinery  (265.000  BPD)  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuel  products  include 
include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fiiel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  liquid 
natural  gas.  propylene,  ethylene, 
butylene,  butane,  butadiene,  benzene, 
toluene,  xylene,  petroleum  coke, 
asphalt,  carbon  black  oil  and  sulfur. 
Some  95  percent  of  the  crude  oil  (83 
percent  of  inputs),  and  some  motor  fiiel 
blendstocks  are  sourced  abroad. 


Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  oil  and  natural 
gas  condensate  in  non-privileged  foreign 
status.  The  duty  rates  on  inputs  range 
from  5.25</barrel  to  10.5(/barrel.  Under 
the  FTZ  Act,  certain  merchandise  in 
FTZ  status  is  exempt  from  ad  valorem 
inventory-type  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  1, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  16. 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  Suite  1160,  500 

Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  ft  Pennsylvania  Avenue,  NW.. 

Washington,  DC  20230. 

Dated:  April  23, 1997. 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  97-11456  FUed  5-1-97;  8:45  am] 
BNXSM  OOOC  3610-Oe.^ 


DEPARTMENT  OF  COMMERCE 
Foralgn-Trada  Zonae  Board 

[Order  No.  873) 

Expanaion  of  Foralgn-Trade  Zona  168 
Daliaa/FL  Worth,  TX  Araa 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81fr-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adoptsthe  following  Order. 

Whereas,  an  application  from  the 
Dallas/Fort  Worth  Maquila  Trade 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  No.  168.  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  in  the  City  of 
(kand  Prairie,  Texas,  within  the  Dallas/ 
Fort  Worth  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  Novembar  21, 1995  (Docket 
77-95,  60  FR  61528, 11/30/95); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now.  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  23id  day  of 
April  1997. 
Robert  S.  LaRoM. 

Acting  Assistant  Secretaiy  of  Commerce  for 
Import  Administration.  Ahamate  Chairman, 
Foreign-Trade  Zones  Board. 
[FR  Doc.  97-11458  Filed  5-1-97;  8:45  am] 
BMiJNQ  OOOC  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatralion 

Antidumping  or  Countervailing  Duty 
Order,  Rnding,  or  Suapandad 
Invaatigation;  Opportunity  to  Raquaat 
Adminiatrativa  Ravlaw 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Af:t  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)],  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportmiitjr  To  Request  a  Review 

Not  later  than  the  last  day  of  May 
1997,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Antidumping  Proceedings: 

Argentina:  Rectangular  Caitx)n  Steel  Tut)ing,  A-357-802 

Brazil:  Certain  MaMeable  Cast  Iron  Pipe  Frttings,  /V-351-505 

Brazil:  Iron  Construction  Castings,  A-351-603  

Brazil:  Orange  Juice,  A-351-605 

France:  BaH  Bearings,  A-427-801 

Fcance:  Cylindrical  RoHer  Bearings,  A-427-801  

France:  Spherical  Plain  Bearings,  A-427-601  

Germany:  Ball  Bearing,  A-428-801  

Germany:  Cylindrical  Roller  Bearings,  A-428-801  

Germany:  Spherical  Plain  Bearings,  A-428-801  

India:  Pipes  and  Tubes,  A-533-502 

Italy:  BaN  Bearings,  A-475-flOI  

Italy:  Cylindrical  Roller  Bearings,  A-475-801  


Japan 
Japan 
Japan 


BaN  Bearings,  A-688-804 

Cement,  A-688-^15 ... 

Cylindrical  Roller  Bearings,  A-588-604 


renou 


S/1/B6--4/30/97 
5/1/96-4«V97 
SM/96-4/3Q«7 
5/1/96-4/30^7 
S/1/96-4/3Q«7 
5/1/96-4/30/97 
5/1/9&-4/30«7 
S/1/96-4/3Q/97 
S/1/96-4/3Q/97 
5/1/96-4/30/97 
5/1/96-4/30«7 
S/1/96-4/30/97 
5/1/96^4/30^7 
5/1/96^4/30/97 
5/1/96-4/30/97 
5/1/96~4/3Q«7 
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Japan:  Impression  Fabric,  A-588-066 •••• ~— — •-• — 

Japan;  Polyvinyl  Alcohol,  A-588-836  

Japan:  SphericaJ  Plain  Bearings,  A-588-804 

Roniania:  Bail  Bearings,  A-485-801   

Russia:  Pure  Magnesium.  A-a2 1-805 _— 

Singapore:  Ball  Bearings,  A-559-801  

South  Korea:  Malleable  Cast  Iron  Pipe  FittinQS.  Other  than  Grooved,  Ar-580-607 

South  Korea:  DRAMs,  A-580-812 

Sweden:  Ball  Beanngs,  A-401-801 


Sweden:  Cylindrical  Roller  Beanngs,  A-401-801  » 

Taiwan:  Certain  WeWed  Cartxxi  Steel  Pipe  &  Tubes,  A-58a-O0e 

Taiwan:  Malleable  Cast  Iron  Pipe  Fittings.  Other  Than  Grooved.  Ar-583-507 

Taiwan:  Polyvinyl  Akxjhol,  A-583-824  

Thailand:  Ball  Bearings,  A-549-801  

Ttte  People's  Republic  o(  China:  Construction  Casting.  A-570-602 

The  Peopte's  Republic  ot  China;  Polyvinyl  Alcohol.  A-570-642 

The  People's  RepuWic  o<  China:  Pure  MagnesKun.  A-570-«32 

The  Ukraine:  Pure  Magnesium.  A-823-806  

The  United  Kingdom:  BaH  Bearings.  A-412-801 

The  United  Kingdom:  Cylindrkai  Roller  Bearings.  A-412-801  

Turkey:  Pipes  and  Tubes.  A-4a*-601  

CountervaiNng  ^^Dceedhgs: 

Brazil:  Certain  Heavy  Iron  Construction  Castings.  C-351-504 

Sweden:  Viscose  Rayon  Sta^  Fiber,  C-401-0S6 

Venezuela:  Ferrosilicon.  C-307-808  


Period 


5/1/96-4/30/97 
10/10/95-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
S/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/3a«7 
10/10/95-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
10/10/95-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 
5/1/96-4/30/97 

1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353.2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  regulations,  an 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Interim  Regulations,  60  FR 
25130,  25137  (May  11.  1995)). 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidtunping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  shoiild  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  1870.  US 
Department  of  Commerce,  14th  Street  & 


Constitution  Avenue,  NW.,  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement.  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
353.31(g)  of  the  regulaticms.  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  May  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  May  1997,  a  reqtiest  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  April  28, 1997. 
feftey  P.  Bialoe, 

Principal  Deputy  Assistant  Secretary  for 
Import  Adminittratiott. 
[FR  Doc  97-11461  Filed  5-1-97;  8:45  am) 
■UJNQ  OOOC  3610-OS-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-63S-001] 

Cotton  Shop  Towels  from  Pakistan; 
Hnal  Results  of  Countervailing  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 

SUMMARY:  On  September  25, 1996,  the 
Department  of  Conunerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  reviews  of  the 
countervailing  duty  order  on  cotton 
shop  towels  from  Pakistan  for  the 
periods  January  1, 1992  through 
December  31, 1992  and  January  1, 1993 
through  December  31, 1993.  We  have 
completed  these  reviews  and  determine 
the  net  subsidy  to  be  7.81  percent  ad 
valorem  for  all  companies  for  1992.  For 
1993,  we  determine  the  net  subsidy  to 
be  11.50  percent  ad  valorem  for  Eaustem 
Textiles  (Eastern).  11.54  percent  ad 
valorem  for  Creation  (Pvt.).  Ltd. 
(Creation),  and  5.02  percent  ad  valorem 


for  all  other  companies.  We  will  instmct 
the  U^.  Customs  Service  to  assess 
countervailing  duties  as  indicated 
above. 

EFFECTIVE  date:  May  2, 1997. 
FOM  FURTHEll  MFORMATION  CONTACT: 
Lorenza  Olivas  or  Kelly  Parkhill.  Office 
of  CVD/AD  Enforcement  VI.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Cominerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C  20230; 
«aleph(HM:  (202)  482-2786. 


Ob  Seplnnber  25. 1996,  the 
Departneat  published  in  the  FedUrei 
Eegielir  (61  FR  50273)  the  {MeliaiiBary 
lemdts  of  its  edmiaistrative  reviews  of 
the  couatervailiag  duty  ordw  oa  cottoa 
shop  towels  frmn  Pakistan.  The 
Department  has  bow  completed  these 
admiBJstrative  reviews  in  accordance 
with  sectioa  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

We  invited  interested  pasties  to 
coaunent  on  the  preliminary  results.  Oa 
October  24, 1996,  the  Govwnment  of 
Pakistan,  ^  Towel  ManulMrturers 
AssociatioD  of  Pakistan,  and  the 
exporters  of  shop  towels  from  Pakistan 
(respondents),  submitted  case  brie&.  Cte 
November  1, 1996,  we  received  r^mttal 
briefs  from  Milliken  k  Company, 
petitioner.  The  reviews  cover  the 
periods  January  1, 1992  through 
December  31, 1992  and  January  1, 1993 
through  December  31, 1993.  The  1992 
review  covers  17  manuftcturers/ 
exportears  of  the  subject  merchandise. 
The  1993  review  covers  20 
manufacturers/exporters.  Both  reviews 
cover  five  programs. 


Applicable  Statute  an 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  715(a)  of  the  Act  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994.  References  to  the  Department's 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Ckunments,  54  FR  23366  (May  31. 
1989)  {Proposed  Ikgulations),  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  cormection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 


confrmn  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act 
See  60  ni  80  (Jan.  3. 1995). 

Scape  ef  Ike  laview 

The  subject  merchandise  is  cotton 
shop  towels  from  Pakistan.  During  the 
review  periods,  this  merchandise  was 
classifiable  imder  item  nimiber 
6307.10.20  of  the  Harmonized  Tariff 
Sche<faile  (HTS).  The  HTS  item  numbw 
is  provided  for  convenience  and 
Ciutoms  purposes.  The  written 
descriptioB  reauias  dispositive. 

lAvail^lel 


Section  776(c)  of  dw  Act  requires  the 
DepartBMBt  to  use  best  iafonaatioB 
availaUe  (BIA)  "whenever  a  party  or 
any  other  person  lefrises  or  is  anable  to 
produce  inferaiatiMi  re^aested  ia  a 
tiaiely  OMnner  and  in  die  form  required, 
or  otherwise  siga^want^r  impeded  an 
iavestlgBtimL" 

In  detensiaiag  vdiat  rate  to  use  as 
BIA,  die  Depotaieat  foUovrs  a  two- 
tiered  metbodology.  The  Department    ~ 
assigns  lower  BIA  r^es  to  tlaoae 
respondeats  vdio  co(^evBted  in  an 
administrative  review  (tier  two)  and 
rates  beaed  (»  more  advene 
assumptkms  to  respomlents  who  did 
not  cooperate,  or  significantly  impeded 
the  proceeding  (tier  out).  See  Allied 
Signal  Aemtpace  Co.  v.  United  States, 
28  F.  3d  1188  (Fed.  Cir.  1994),  cert. 
denied,  199S  U.S.  Lexis  100  (1995). 
Creation,  an  expattat  only  during  1993, 
did  not  resp<Hid  to  the  Department's 
initial  or  two  supplemental 
questionnaires.  Howevw.  the 
Government  of  Pakistan  provided 
information  regarding  Craation's  volume 
and  value  of  exports  during  &e  1993 
administrative  review  period  and 
regarding  Creation's  non-use  of  certain 
programs  during  that  review  period.  Ftw 
these  final  results  we  have  utilized  the 
information  {novided  by  the 
Government  of  Pakistan  to  the  extent 
that  it  permitted  us  to  calculate  a 
program-specffic  rate  for  Creation.  See, 
Certain  Steel  Products  pom  Italy; 
Affirmative  Countervailing  Duty 
Detaminations  (58  FR  37327,  37329; 
July  9, 1993).  In  the  case  of  two 
programs,  this  information  was 
inadequate  and,  in  accordance  with 
section  776  of  the  Act  we  assigned  to 
Creation  a  tier-one  BIA  rate  for  those 
programs  for  1993.  This  tier-one  BIA 
rate  is  the  highest  individual  rate  found, 
either  in  the  investigation  or  in  a 
subsequent  administrative  review,  for 
these  programs. 

Most  companies  did  not  provide 
information  for  either  review  period 
regarding  the  benefits  received  imder 
the  Income  Tax  Reduction  Program.  For 


these  compenies,  we  used  tier  one  BIA 
for  this  program  in  both  reviews.  For 
1993,  eight  companies  did  attempt  to 
cooperate  but  provided  inadeqtiate 
information  as  to  the  benefit  recttved 
under  this  program.  For  these 
companies,  we  used  tier  two  BIA. 


In  accordance  with  Csraouca 
Regiomontana,  S.A.  v.  United  States, 
853  F.  Supp.  431  (OT  1994)  (Csraiajca), 
we  cafculated  die  set  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  total  subsidy  rate  for  each  company 
stdiject  to  the  adaiiaietretive  review.  We 
then  wei^ted  die  rrte  received  by  eech 
company  using  as  the  wei^tlts  share 
of  total  exports  to  the  United  States  of 
subject  merchandise,  including  all 
companies,  evm  those  with  de  minimis 
and  zero  rates.  We  then  suauaed  the 
individual  coaipenies'  wei^ted  rates  to 
determine  the  oountiy-wide,  weighted- 
averse  subsidy  rate  from  all  i»ograms 
benefiting  exptMs  of  sidqect 
merchandise  to  the  Uaited  Stetes. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
ebore  de  miniaiis,  as  defined  by  19  CFR 
S  355.7  (1994).  tat  eech  review  period, 
we  examined  the  net  sti^sidy  rate 
calculated  for  eech  company  to 
detnmine  whethw  individual  company 
rates  differed  significanUy  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  $  355.22(dM3).  None 
of  the  companies  had  net  subsidy  mtes 
which  woe  significai^y  diflnait 
during  the  1992  review  period  pursuant 
to  19  CFR  $355.22(dX3).  Therefore,  all 
companies  are  assigned  the  country- 
wide rate  in  1992.  In  1993.  Eastern  had 
a  significantly  diSerant  rate.  Based  on 
BIA,  Creation  also  had  a  significanUy 
difEsrent  nte.  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purposes.  All  other 
companies  are  assigned  the  coimtry- 
wide  rate. 

Aaalysis  of  Programs 

Based  i^xm  responses  to  our 
questionnaire  and  written  comments 
from  the  interested  parties,  we 
determine  the  followdng: 

L  PrograaH  CoofBiTing  SnbsidiBs 

A.  Export  Financing 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coxmtervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  l^  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  finHingK  from  the 
preliminary  results.  On  this  basis,  we 
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detennine  the  net  sulwidy  from  this 
program  for  1992  to  be  0.72  percent  ad 
valorem  for  all  manu&ctiuers  and 
exportns  of  shop  towels  from  Pakistan. 
For  1993,  we  determine  die  net  subsidy 
from  this  program  to  be  0.49  percent  ad 
valorem  for  all  mamifacturers  and 
exporters  of  shop  towels  from  Pakistan, 
except  for  Eastern,  who  has  a 
significantly  difiisrent  subsidy  rate.  The 
rate  for  Eastern  is  6.31  percent  ad 
valorem.  As  BIA,  we  assigned  to 
Creation  the  rate  determined  for  Eastern 
in  this  review  period  because  it  is  the 
highest  rate  calculated  for  any  company 
that  used  this  program  in  any 
administrative  review. 

B.  Excise  Tax,  Sales  Tax  and  Customs 
Duty  Rebate  Progmms 

In  the  preliminary  results,  we  found 
that  these  programs  conferred 
countervaUable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  finHingn  from  the 
preliminary  results.  On  this  basis,  %ire 
determine  the  net  subsidy  froih  these 
programs  to  be  5.67  percent  ad  valorem 
for  all  manufacturers  and  exporters  of 
shop  towels  from  Pakistan  during  1992. 
For  1993,  we  determine  the  net  subsidy 
from  these  programs  to  be  3.35  percent 
ad  valorem  for  all  manufecturers  and 
exporters  of  shop  towels  from  Pakistan, 
including  Creation.  Because  we  had 
adequate  information  on  the  record  for 
this  program  for  Creation  to  calculate  a 
benefit  from  this  program,  we  did  not 
assign  BIA  to  that  company. 

C.  Income  Tax  Reductions 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervaUable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  finHing^  from  the 
preliminary  results.  On  this  basis,  we 
detmnine  the  net  subsidy  from  this 
program  to  be  1.42  percent  ad  valorem 
for  all  manufacturers  and  exporters  of 
shop  towrels  from  Pakistan  during  1992. 
For  1993,  we  determine  the  net  subsidy 
from  this  program  to  be  1.19  percent  ad 
valorem  for  all  manufacturers  and 
exporters  of  shop  towels  from  Pakistan, 
except  for  Eastern  Textiles  and  Creation, 
who  had  significantly  diffarent  overall 
subsidy  rates.  For  Eastern,  we  calculated 
the  benefit  to  be  1.84  ad  valorem.  For 
Creation,  we  assigned  a  tier  one  BIA  rate 
of  1.88  percent  ad  valorem  because  it  is 
the  highest  rate  calculated  for  any 
company  that  used  this  program  in  any 
administrative  review. 


n.  Programa  Found  to  be  Not  Uaad 

In  the  preliminary  results,  we  foxmd 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

•  Import  Duty  Rebates 

•  Export  Credit  Insurance 
Our  analysis  of  the  comments 

submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findingn  from  the 
preliminary  results. 

Analysis  of  Comments 

Comment  1 

Respondents  argue  that  for  thpse  firms 
that  attempted  to  respond  to  questions 
regarding  the  income  tax  reduction 
program  but  were  unable  to  do  so,  the 
Department  should  not  apply  as  BIA  the 
bluest  rate  from  a  prior  review, 
particularly  since  the  benefit  from  the 
program  was  significantly  reduced 
during  the  review  period.  Rather,  the 
Department  should  apply  the  highest 
rate  found  Cor  the  program  for  a 
responding  company  in  this  review. 

raitioner,  on  the  other  hand,  argues 
that  the  Department  should  continue  to 
use  as  BIA  the  highest  rate  found  in  a 
previous  review. 

Department's  Position:  We  disagree 
virith  respondents.  In  this  initial 
questionnaire,  the  Department  requested 
information  regarding  the  income  tax 
program  which  was  available  to 
exporters  of  shop  towels.  In 
supplemental  questionnaires,  we  again 
requested  the  information  needed  to 
determine  the  extent  of  benefits  from 
this  program.  While  most  respondents 
attempted  to  respond,  some  failed  to 
provide  the  specific  program 
information  requested.  Section  77e(c)  of 
the  Tariff  Act  requires  the  Department 
to  rely  upon  the  best  information 
otherwise  available  to  establish  a 
respondent's  benefits  when  necessary 
information  is  not  available  on  the 
record  or  a  party  refuses  or  is  unable  to 
produce  the  information  requested.  See 
also  19  CFR  section  355.37  and  section 
355.35  of  the  Department  regulations. 
The  Department  applies  two  types  of 
BIA:  First  tier  BIA  is  used  when  a 
respondent  refuses  to  cooperate  or 
substantially  impedes  a  proceeding; 
second  tier  BIA  is  used  when  a 
respondent  has  substantially  cooperated 
but  failed  to  provide  the  information  in 
a  timely  "»*""«»«•  or  in  the  form  required. 

Where  an  exporter  cooperated  by 
attempting  to  provide  data,  but  failed  to 
provide  adequate  information  on  which 
to  calculate  benefit  during  1993,  we 
relied  on  company-specific  information 
provided  in  the  1992  review  for  tier  two 


BIA.  Where  a  firm  failed  to  provide 
specific  program  information  and  there 
was  no  information  on  the  record,  we 
used  tier  one  BIA  for  both  reviews.  This 
tier  one  BIA  is  the  highest  individual 
rate  found,  either  in  the  investigation  or 
in  a  subsequent  administrative  review, 
for  this  program.  The  Department's  use 
of  BIA  in  this  manner  is  in  accordance 
with  the  Department's  practice  and 
judicial  precedent;  therefore,  vre  have 
not  chaiq^  the  BLA  from  the 
preliminary  results. 

Comment  2 

Respondents  argue  that  in  calculating 
the  benefit  derived  from  the  income  tax 
reduction  in  1993,  when  the  new  system 
of  tax  collection  (preemptive  tax)  for 
exporters  was  in  effect  for  the  entire 
year,  the  Department  inappropriately 
added  benefits  under  the  previous 
program  to  the  benefits  provided  from 
the  current  program.  Respondents 
contend  that  the  Department  should 
detennine  the  benefit  to  be  either  the  ad 
valorem  tax  benefit  found  for  each 
responding  company  using  the 
information  provided  or  simply  the 
preemptive  tax  rate  in  efiiect  in  1993. 
According  to  respondents,  they  received 
benefits  from  one  or  the  other  system, 
but  not  from  both. 

Petitioner  disagrees  with  respondents' 
position.  Petitioner  contends  that  given 
respondents  failure  to  provide  data 
required  to  calculate  the  income  tax 
reduction  benefit,  the  Department  must 
assign  these  companies  as  best 
information  available  the  highest  rate 
found  in  a  previous  review.  Otherwise, 
it  should  use  the  rates  applied  in  the 
preliminary  results. 

Department's  positions:  We  disagree 
%rith  respondents.  The  Department's  tax 
methodology  is  based  on  a  cash  flow 
basis  which  for  countervailing  duty 
purposes  means  that  the  benefit  occurs 
when  the  tax  benefit  is  realized  by  the 
firm  receiving  the  benefit  Section 
355.48(b)  of  ^e  Proposed  Regulations 
states  that.  "[Tjhe  cash  flow  and 
economic  effact  of  a  benefit  normally 
occurs  when  a  firm  experiences  a 
difiiarence  in  cash  flow,  either  in  the 
payment  it  receives  or  the  outlays  it 
makes,  as  result  of  its  receipt  of  the 
benefit"  In  the  case  of  a  direct  tax. 
ordinarily  the  cash  flow  occius  at  the 
time  a  firm  can  calculate  the  amount  of 
benefit,  which  normally  will  be  the  time 
at  which  a  company  files  its  tax  retiim. 
In  Pakistan,  the  fiscal  tax  year  for  the 
exporters  ends  in  March.  Tax  returns  for 
one  year  are  filed  the  follow^ing  year. 
Thus,  any  tax  benefits  earned  duriAg  a 
given  fiscal  year  are  received  by  the 
exporters  in  the  following  year.  Since 
the  prior  tax  system  was  still  in  effect 


during  part  of  1992,  exporters  received 
an  income  tax  dedviction  reflected  in  the 
tax  return  for  tax  fiscal  year  1992/1993 
filed  in  1993.  Thus,  according  to  our 
cash  flow  methodology,  benefits  from 
the  previous  program  were  realized  in 
1993.  Moreover,  under  the  preemptive 
tax  system,  which  was  in  effect  in  1993, 
commercial  banks  were  required  to 
withhold  the  income  tax  at  the  source 
from  all  foreign  exchange  proceeds.  The 
amount  withheld  became  the  company's 
final  tax  liability.  Therefore,  under  the 
new  tax  system  of  collecting  income  tax 
from  exporters,  the  benefit  is  effectively 
realized  by  the  firm  at  the  time  the 
banks  withhold  the  income  tax. 
Accordingly,  the  Department  was 
correct  in  adding  benefits  derived  under 
both  tax  systems  to  determine  the 
benefit  dwived  from  this  program  in 
1993. 

Comment  3 

Respondents  argue  that  the  excise  tax 
rebate  should  not  be  found 
countervaUable  because  the  excise  tax  is 
paid  on  cotton  yam  and  then  rebated 
upon  export  Petitioner  argues  that  the 
Etepartment  correcUy  calculated  the 
benefit  from  the  export  tax  credit 
because  the  Government  of  Pakistan 
failed  to  establish  the  required  linkage 
between  the  taxes  paid  and  the  rebates 
received. 

Department's  Position:  We  agree  with 
petitioner.  In  the  investigation  and 
subsequent  reviews,  we  found  the  idtate 
of  excise  tax  was  countervaUable 
because  the  Government  of  Pakistan 
faUed  to  establish  the  required  linkage 
and  comparison  between  taxes  paid  and 
rebates  provided.  See  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review:  Cotton  Shop 
Towels  from  Pakistan  (58  FR  32104; 
June  8, 1993)  and  Fiirnl  Results  of 
Countervailing  Duty  Administrative 
Revievr.  Cotton  Shop  Towels  from 
Pakistan  (58  FR  48038;  September  14. 
1993).  As  stated  in  the  preliminary 
results  of  these  reviews,  the  government 
did  not  provide  new  information  to 
establish  linkage.  Therefore,  we 
continue  to  find  the  rebate  of  excise 
taxes  countervaUable. 

Comment  4 

Repsondents  argue  that  for  the  1993 
review,  the  Department  improperiy 
included  company  rates  that  are  based 
on  BIA  in  the  calculation  of  the  country- 
wide rate.  They  also  contend  that  it  is 
inappropriate  to  include,  in  the 
calculation,  company  rates  which  are 
"significantly"  higher  than  the  country- 
wide rate.  Petitioner,  on  the  other  hand, 
argues  that  the  Department's  calculation 
of  the  country-Mride  rate  is  correct 


Department's  PosMowVfe  disagree 
Mrith  respondents.  On  May  4, 1994,  the 
Court  of  International  Trade  (the  Court) 
rules,  pursuant  to  Ceramica,  that  the 
Department  is  required  to  calculate  a 
coimtry-%vide  coimtervailing  duty  rate 
by  we^t  averaging  the  benefits 
received  by  aU  companies  by  their 
proportion  of  exports  to  the  United 
States,  inclusive  of  zero  rate  firms  and 
de  minimis  firms,  pursuant  to  the 
methodology  set  forth  in  Ipsco  v  United 
States.  899F.2d  1192  (Fed.  Cir.  1990)." 
{Ipsco).  Given  that  the  Court  in 
Ceramica  and  Ipsco  states  that  the 
Department  should  include  aU  company 
rates,  there  is  no  legal  basis  for 
excluding  "significantly  different"  rates, 
including  BIA  rates.  [See  Certain  Iron- 
Metal  Castings  From  India:  Final  Results 
of  CountervaJling  Duty  Administrative 
Review  (60  FR  44848;  August  29. 1995). 
at  comment  13  and  Bricks  From  Mexico: 
Amended  Revocation  of  Countervailing 
Duty  Order  and  Amended  Fiital  Results 
of  Countervailing  Duty  Administrative 
Aeview(61  FR  26162;  May  24, 1996). 
Therefore,  we  have  not  dianged  the 
country-wide  rate  calculation 
methodology  from  our  preliminary 
results. 

Final  Kesabi  of  Keviaw 

For  1992.  we  determine  that  net 
subsidy  to  be  7.81  percent  ad  valorem 
for  aU  companies.  For  1993.  we 
determine  the  net  subsidy  to  be  11.50 
percent  ad  valmem  for  Eastern,  11.54 
percent  ad  valmem  for  Creation  and 
5.03  percent  ad  valorem  for  aU  other 
companies. 

The  Department  vnH  instruct  the  U.S. 
Customs  Service  to  assess 
countervaUing  duties  of  7.81  percent  ad 
valorem  for  aU  shipments  of  die  subject 
merchandise  exported  from  Pakistan  on 
or  after  January  1, 1992  and  on  or  before 
December  31, 1992.  For  aU  shipments  of 
the  subject  merchandise  exported  from 
Pakistan  on  or  after  January  1, 1993  and 
on  or  before  December  31. 1993.  the 
Department  wiU  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  11.50  percent 
ad  valorem  for  aU  shipments  of  the 
subject  merchandise  from  Eastern,  11.54 
percent  ad  valorem  for  aU  shipments  of 
the  subject  merchandise  from  Creation 
and  5.02  percent  ad  valorem  from  all 
others. 

The  Department  will  also  instruct  the 
U.S.  Customs  Service  to  coUect  a  cash 
deposit  of  estimated  countervailing 
duties  of  11.50  percent  of  the  f.o.b. 
invoice  price  on  aU  shipments  of  this 
merchandise  from  Eastern,  11.54 
percent  of  the  £o.b.  invoice  price  on  aU 
shipments  of  this  merchandise  from 
Creation,  and  5.02  percent  of  the  f.o.b. 


invoice  price  from  aU  others  on  aU 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  oi  the  final  resiUts  of  these 
reviews. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR.  355.34(d).  Timely  writtm 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  atdet  is  hereby  requested. 
FaUure  to  comply  with  the  r^vdations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  notice 
an  in  accordance  with  aaction  751(a)(1)  of 
the  Act  (19  U.S.C  1675(aHl))  and  19  CFR 
355.22. 

Dated:  April  24, 1997. 
Robert  S-Lalaasa, 
Acting  AsMtstant  Secmtaiyfor  Import 
Administration. 
(FR  Doc.  97-11460  Filed  5-1-07;  8:45  am] 
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CtMnged  dicunwlsnoee 
CountervsHinQ  Duly  Reviews 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  resiUts  of 
changed  circumstances  coimtervailing 
duty  reviews  and  intent  to  revoke  or 
amend  the  revocation  of  countervailing 
duty  orders. 


The  Department  of  Commerce 
(the  Department)  is  conducting  changed 
circumstances  reviews  of  the 
countervailing  duty  orders  on  Leather 
from  Argentina  (55  FR  40212),  Wool 
from  Argerttina  (48  FR  14423),  Oil 
Country  Tubular  Goods  from  Argentina 
(OCTG)  (49  FR  46564),  and  Carbon  Steel 
Cold-Rolled  Flat  Products  from 
Argentina  (Cold-Rolled)  (49  FR  18006). 
The  Department  initiated  these  reviews 
on  April  2, 1996  to  determine  whether 
it  has  the  authority  to  assess 
countervailing  duties  on  entries  of 
merchandise  covered  by  these  orders 


v.^. 


I    \l^\      at      Kin      nR     /    Cn/lav      Mav    9      1007    /    MnHnos 


/    «,    1      ^^ 


24086 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Notices 


24087 


occurring  on  or  after  September  20, 
1991 — the  date  on  which  Argentina 
Iwcame  a  "country  under  the 
Agreement"  within  the  meaning  of  19 
U.S.C.  §  1303(a)(1)  (1988)  (repealed 
1994).  The  Department  preliminarily 
determines  that  based  upon  the  ruling  of 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit)  in 
CemmicaRegioinontanav.  United 
States,  64  F.3d  1579, 1582  (Fed.  Cir. 
1995),  it  does  not  have  the  authority  to 
assess  countervailing  duties  on  entries 
of  merchandise  covered  by  these  orders 
occurring  on  or  after  September  20, 
1991.  As  a  result,  we  have  preliminarily 
determined  to  revoke  the  orders  on 
Wool,  Leather,  and  CXITG  with  respect 
to  all  unliquidated  entries  occurring  on 
or  after  September  20,  1991.  With 
respect  to  Cold-Rolled,  the  order  was 
revoked  effisctive  January  1, 1995; 
therefore,  we  intend  to  amend  the 
effective  date  of  the  revocation  to 
September  20, 1991.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
ffFECnVE  DATE:  May  2, 1997. 
RM  FURTHER  WTORMATIOM  CONTACT: 
Richard  Herring,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone: 
(202) 482-2786. 

suppLBmfTARY  information: 

Scope  of  Reviews 

The  scope  of  each  of  the  four 
countervailing  duty  orders  is  detailed  in 
the  Appendix  to  this  notice. 

Background 

/.  The  Orders 

The  countervailing  duty  orders  on 
Leather,  Wool,  Cold-Rolled,  and  OCTG 
from  Argentina  were  issued  pursuant  to 
former  section  303  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (repealed, 
effective  January  1, 1995,  by  this 
Uruguay  Round  Agreements  Act).  Under 
former  section  303,  the  Department 
could  assess  (or  "levy")  coimtervailing 
duties,  without  an  injury  determination, 
on  two  types  of  imports:  (i)  dutiable 
merchandise  from  countries  that  were 
not  signatories  of  the  1979  Subsidies 
Code  or  "substantially  equivalent" 
agreements  (otherwise  kno«vn  as 
"countries  under  the  Agreement"),  and 
(ii)  duty-free  merchandise  from 
countries  that  were  not  signatories  of 
the  1947  General  Agreement  on  Tariffs 
and  Trade  (1947  GATT).  See  S.  Rep.  No. 
249,  96th  Cong.  1st  Sess.  103-06  (1979); 
H.  Rep.  No.  317, 96th  Cong.  1st  Sess.  43, 
49-50  (1979).  At  the  time  these 


countervailing  duty  orders  were  issued. 
Wool,  Leather,  Cold-Rolled  and  OCTG 
were  dutiable.  Also  at  that  time, 
Argentina  was  not  a  "country  under  the 
Agreement"  and,  therefore,  U.S.  law  did 
not  require  injury  determinations  as  a 
prerequisite  to  the  issuance  of  these 
orders. 

n.  The  Ruling  by  the  Court  of  Appeals 
for  the  Federal  Circuit  Regarding 
Ceramic  Tile  from  Mexico 

On  September  6, 1995,  the  Federal 
Circuit  held,  in  a  case  involving  imports 
of  dutiable  ceramic  tile,  that  once 
Mexico  became  a  "country  under  the 
Agreement"  on  April  23, 1985  pursuant 
to  the  Understanding  between  the 
United  States  and  Mexico  Regarding 
Subsidies  and  Countervailing  Duties 
(the  Mexican  MOU),  the  Department 
could  not  assess  countervailing  duties 
on  ceramic  tile  from  that  coimtry  under 
former  section  303(a)(1)  of  the  Act 
Ceramica  Regiomontana  v.  United 
States.  64  F.3d  1579, 1582  (Fed.  Cir. 
1995)  (Csramjca).  "After  Mexico 
became  a  'country  under  the 
Agreement,'  the  only  provision  imder 
which  ITA  could  continue  to  impose 
coimtervailing  duties  was  section 
1671."  Id.  One  of  the  prerequisites  to 
the  assessment  of  countervailing  duties 
under  19  U.S.C.  $  1671  (1988), 
according  to  the  Federal  Circuit,  is  an 
aCBrmative  injury  determination.  See 
also  Id.  at  §  1671e.  However,  at  the  time 
the  countervailing  duty  order  on 
ceramic  tile  was  issued,  the  requirement 
of  an  afSrmative  injury  determination 
under  U.S.  law  was  not  applicable. 
Therefore,  the  Federal  Circuit  looked  to 
see  whether  the  statute  contained  any 
transition  rules  when  Mexico  became  a 
country  under  the  Agreement  which 
might  provide  the  order  on  tile  with  the 
required  injury  test  Specifically,  the 
Federal  Circuit  looked  at  section  104(b) 
of  the  Trade  Agreements  Act  of  1979, 
Pub.  L.  No.  96-39  (July  20. 1979)  (1979 
Act)  and  found  that  there  were  no 
statutory  means  to  provide  an  injury 
test 

Section  104(b)  was  designed  to 
provide  an  injury  test  for  certain 
coimtervailing  duty  orders  issued  under 
former  section  303  prior  to  the  effective 
date  of  the  1979  Act  (which  established 
Tide  Vn  and,  in  particular,  section  701 
of  the  Act).  However,  in  order  to  induce 
other  countries  to  accede  to  the  1979 
Subsidies  Code  (or  substantially 
equivalent  agreements),  the  window  of 
opportunity  was  intentionally  limited. 
In  order  to  qualify  (i)  the  exporting 
nation  had  to  be  a  country  under  the 
Agreement  (e.g..  a  signatory  of  the 
Subsidies  Code)  by  January  1, 1980,  (ii) 
the  order  had  to  be  in  existence  on 


January  1, 1980  (i.e.,  the  effective  date 
of  Title  vn),  and  (iii)  the  exporting 
country  (or  in  some  instances  its 
exporters)  had  to  request  the  injury  test 
on  or  before  January  2, 1983. 

In  Ceramica,  the  countervailing  duty 
order  on  ceramic  tile  was  issued  in  1982 
and  Mexico  did  not  become  a  country 
under  the  Agreement  until  April  23, 
1985.  Therefore,  the  Federal  Circuit 
held  that  in  the  absence  of  an  injury  test 
and  the  statutory  means  to  provide  an 
injury  test,  the  Department  could  not 
assess  countervailing  duties  on  ceramic 
tile  and  the  Federal  Circuit  ordered  the 
Department  to  revoke  the  order  effective 
April  23, 1985  (i.e..  the  date  Mexico 
became  a  country  under  the  Agreement). 
Ceramica.  64  F.3d  at  1583.  As  the 
Federal  Circuit  stated,  once  Mexico 
became  a  "country  under  the 
Agreement."  "(tjhe  only  statutory 
authority  upon  which  Congress  could 
impose  duties  was  section  1671. 
Without  the  required  injury 
determination.  Commerce  lacked 
authority  to  impose  duties  under  section 
1671." 

in.  The  Issue 

On  September  20, 1991,  the  United 
States  and  Argentina  signed  the 
Understanding  Between  the  United 
States  of  America  and  the  Republic  of 
Argentina  Regarding  Subsidies  and 
Countervailing  Duties  (Argentine  MOU). 
Section  m  of  the  Argentine  MOU 
contains  provisions  substantially 
equivalent  to  the  provisions  in  the 
Mexican  MOU  that  were  before  the 
Federal  Circuit  in  Ceramica.  Therefore, 
on  April  2. 1996,  the  Department 
initiated  the  instant  changed 
circumstances  reviews  in  order  to 
determine  whether  it  has  the  authority, 
in  light  of  the  Ceramica  decision,  to 
assess  countervailing  duties  on 
unliquidated  entries  of  merchandise 
made  on  or  after  September  20, 1991 
(i.e..  the  efiiactive  date  of  the  Argentine 
MOU)  which  are  covered  by  the  orders 
on  Leather  from  Argentina,  Wool  from 
Argentina.  OCTG  from  Argentina,  and 
Cold-Rolled  from  Argentina.  Initiation 
of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Reviews:  Leather  fiivm  Argentina,  Wool 
from  Argentina,  Oil  Country  Tubular 
Goods  from  Argentina,  and  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  61  FR 14553  (Apr.  2, 1996). 

Preliminary  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Reviews  and  Intent  to 
Revoke,  or  Amend  the  Revocation  of. 
Countervailing  Duty  Orders 

The  orders  on  Leather,  Wool,  OCTG, 
and  Cold-Rolled  from  Argentina  involve 


the  same  set  of  pertinent  facts  as  the 
Department  faced  in  connection  with 
the  countervailing  duty  order  on 
ceramic  tile  from  Mexico.  For  this 
reason,  the  Federal  Circuit's  decision  in 
Ceramica  applies  to  the  orders  against 
Argentina,  and  requires  the  Department 
to  revoke  these  orders  as  of  the  date 
Argentina  became  a  "country  under  the 
Agreement" 

First,  at  the  time  the  countervailing 
duty  orders  on  Mexico  and  Argentina 
were  issued,  the  requirement  of  an 
affirmative  injury  determination  under 
U.S.  law  was  not  applicable.  Second, 
both  countries  subsequentiy  entered 
into  substantially  equivalent  agreements 
with  the  United  States  and,  hence, 
became  "countries  under  the 
Agreement"  within  the  meaning  of 
former  section  303(a)(1)  of  the  Act. 
Third,  once  Mexico  and  Argentina 
qualified  as  countries  under  the 
Agreement,  the  assessment  of 
countervailing  duties  on  subsequent 
entries  of  dutiable  merchandise  became 
dependent  upon  a  finding  of 
subsidization  and  injury  in  accordance 
with  section  701  of  the  Act  (i.e.,  19 
U.S.C.  §  1671).  See  Ceramica,  64  F.3d  at 
1582.  Fourth,  none  of  the  transition 
rules  in  effiect  when  both  countries 
attained  this  status  afforded  the 
statutory  means  of  providing  an  injury 
test.  As  explained  above,  section  104  of 
the  1979  Act  only  applies  to 
countervailing  duty  orders  issued  before 
January  1, 1980.  The  parties  have  raised 
the  question  of  whether  section  271  of 
the  Uruguay  Round  Agreements  Act 
(adding  new  section  753  to  the  Act) 
applies  to  these  orders.  Section  753 
established  a  mechanism  to  provide  an 
injury  test  for  outstanding 
countervailing  duty  orders  issued  under 
former  section  303.  However,  section 
753  of  the  Act  was  not  enacted  into  law 
until  January  1, 1995.  Therefore, 
pursuant  to  the  Federal  Circuit's 
reasoning  in  Ceramjca,  section  753  is 
not  applicable  under  these 
circumstances. 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  may  revoke,  in  whole  or 
in  part,  a  coimtervailing  duty  order  if 
the  Department  determines,  based  on  a 
review  under  section  751(b)(1)  of  the 
Act,  that  changed  circumstances  exist 
sufficient  to  warrant  revocation.  For  the 
foregoing  reasons,  and  consistent  with 
our  determinations  in  Ceramic  Tile  from 
Mexico,  61  FR  6630  (Feb.  21, 1996)  and 
Leather  Wearing  Apparel  from  Mexico. 
61  FR  26163  (May  24. 1996),  the 
Department  preliminarily  determines 
that  there  is  a  reasonable  basis  to  believe 
that  the  requirement  for  revocation 
based  upon  the  changed  circumstances 
occasioned  by  the  ruling  in  Ceramica 


has  been  met  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
amend  our  earlier  revocation  of  the 
order  on  Cold-Rolled  by  changing  the 
effective  date  from  January  1, 1995  to 
September  20, 1991.  For  the  orders  on 
Wool,  Leather,  and  OCTG  from 
Argentina,  we  intend  to  revoke  these 
measures  effective  September  20,  1991. 
If  our  final  determination  remains 
unchanged  fiom  this  notice  of  intent, 
these  revocations  will  apply  to  all 
unliquidated  entries  of  subject 
merchandise  entered  or  withdrawn  frt>m 
warehouse  for  consumption  on  or  after 
Sejptember  20, 1991. 

a  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
and  liquidate  all  unliquidated  entries  of 
the  subject  merchandise  entered  or 
withdrawn  fit>m  warehouse  for 
consumption  on  or  after  September  20, 
1991,  without  regard  to  countervailing 
duties.  We  will  also  instruct  the  U.S. 
Customs  Service  to  refund  with  interest 
any  estimated  countervailing  duties 
collected  with  respect  to  those  entries. 
We  note  that  the  requirements  for  a  cash 
deposit  of  estimated  countervailing 
duties  were  previously  terminated  in 
conjunction  with  the  section  753 
determination  covering  Cold-Rolled. 

The  current  requirements  for  a  cash 
deposit  of  estimated  countervailing 
duties  will  continue  until  publication  of 
the  final  results  of  these  changed 
circumstances  reviews. 

Interested  parties  may  request  a 
hearing  not  later  than  10  days  after  the 
date  of  publication  of  this  notice  and 
may  submit  written  arguments  in  case 
briefs  on  these  preliminary  results 
within  21  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  may  be 
submitted  7  days  after  the  time  limit  for 
filing  the  case  briefs.  Parties  must 
specify  which  of  the  four  orders  their 
comments  or  rebuttal  briefs  address.  In 
addition,  interested  parties  may  only 
comment  with  respect  to  the  order(s)  for 
which  they  are  interested  parties;  they 
may  not  submit  comments  for  the  other 
orders.  Parties  who  submit  arguments  in 
this  proceeding  are  requested  to  submit 
with  the  argument  (1)  the  name  of  the 
interested  party  on  behalf  of  which  the 
argument  is  submitted,  (2)  a  statement 
of  the  issue,  and  (3)  a  brief  summary  of 
the  argument.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  §  355.38(e).  The  Department  will 
publish  the  final  results  of  these 
changed  circumstance  reviews  and  its 
final  determination  on  revocation, 
including  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 


This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  (19  U.S.C.  1675(b)(1))  and  19  CFR 
355.22(h). 

Dated:  April  25, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Scope  of  the  Renews 

I.  OCTG  From  Argentina 

Imports  covered  by  this  review  include 
shipments  of  Aigentine  OCTG.  OCTG 
include  hollow  steel  products  of  circular 
cross-section  intended  for  use  in  the  drilling 
of  oil  or  gas  and  oil  well  casing,  tubing  and 
drill  pipe  or  caibon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to  either 
American  Petioleum  Institute  or  proprietary 
specifications.  The  scope  covers  both 
finished  and  unfinished  OCTG.  The  products 
covered  in  this  review  are  provided  for  imder 
item  numbers  of  the  Harmonized  Tariff 
Schedule  (HTS):  7304.20.20,  7304.20.40, 
7304.20.50,  7304.20.60,  7304.20.80, 
7304.39.00.  7304.51.50.  7304.20.70, 
7304.59.60.  7304.59.80.  7304.90.70, 
7305.20.40.  7305.20.60.  7305.20.80, 
7305.31.40.  7305.31.60,  7305.39.10, 
7305.39.50,  7305.90.10.  7305.90.50. 
7306.20.20,  7306.20.30.  7306.20.40, 
7306.20.60,  7306.20.80.  7306.30.50. 
7306.50.50,  7306.60.70,  7306.90.10.  The  HTS 
subheadings  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

n.  Wool  From  Ai^gentina 

Imports  covered  by  this  review  include 
shipments  of  Argentine  wool  finer  than  44s 
and  not  on  the  skin.  These  products  are 
provided  for  under  HTS  item  numbers: 
5101.11.60,  5101.19.60.  5101.21.40,  and 
5101.29.40.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  remains 
dispositive. 

m.  loether  From  Aifsntina 

Imports  covered  by  this  review  include 
shipments  of  Aigentine  leather.  The  types  of 
leather  that  are  covered  include  bovine 
(excluding  upper  and  Lining  leather  not 
exceeding  28  square  feet,  buCEalo  leather,  and 
upholstery  leather],  sheep  (excluding 
v^etable  pretanned  sheep  and  lambskin 
leather),  swine,  reptile  (excluding  vegetable 
pretanned  and  not  bncy  reptile  leather), 
patent  leather,  calf  and  kip  patent  laminated, 
and  metalized  leather.  Leather  is  an  animal 
sldn  that  has  been  subjected  to  certain 
treatment  to  make  it  serviceable  and  resistant 
to  decomposition.  It  is  used  in  the  footwear, 
clothing,  furniture  and  other  industries.  The 
types  of  leather  included  within  the  scope 
are  currendy  classified  under  HTS  item 
numbers  4104.10.60,  4104.10.80,  4104.21.00, 
4104.22.00,  4104.29.50,  4104.29.90, 
4104.31.50,  4104.31.60,  4104.31.80, 
4104.39.50,  4104.39.60,  4104.39.«0, 
4105.12.00.  4105.19.00,  4105.20.30, 
410Su20.60,  4107.10.00,  4107.29.60, 
4107.90.30,  4107.90.60.  4109.00.30, 
4109.00.40,  and  4109.00.70.  The  HTS 
subheadings  are  provided  for  convenience 
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and  Custonu  purposes.  The  wriUen 
description  remains  dispositive. 

IV.  CoM-RoUed  From  Arsentiiu 

Imports  covered  by  this  review  include 
shipments  of  Argentine  cold-rolled  carbon 
steel  flat  products,  whether  or  not  corrugated 
or  crimped;  whether  or  not  painted  or 
varnished  and  whether  or  not  pickled;  not 
cut,  not  pressed,  and  not  stamped  to  non- 
rectangular  shape:  not  coated  or  plated  with 
metal;  over  12  inches  in  width  and  under 
0.187S  inches  in  thickness  whether  or  not  in 
coils;  as  currently  provided  for  under  the 
following  item  numbers  of  the  HTS: 
7209.11.00,  7209.12.00.  7209.13.00. 
7209.14.00,  7209.21.00.  7209.22.00. 
7209.23.00,  7209.24.00.  7209.31.00. 
7209.32.00,  7209.33.00,  7209.34.00. 
7209.41.00,  7209.42.00.  7209.43.00. 
7209.44.00,  7209.90.00,  7210.70.00. 
7211.30.50.  7211.41.70,  7211.49.50, 
7211.90.00,  7212.40.50.  The  HTS  item 
numbers  are  provided  for  convenience  and 
Customs  purposes.  The  %vritten  description 
remains  dispositive. 

(FR  Doc.  97-11459  Filed  5-1-97;  8:45  am] 
■LLMQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-8091 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  initiation  of  New  Shipper 
Antidumping  Duty  Administrative 

HOVvfW 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  received  a 
request  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  Sram  India. 
In  accordance  ^fnth  19  CFR  §  353.22(h). 
we  are  initiating  this  administrative 
review. 

EFFECTIVE  DATE:  May  2, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  Antidumping/Coimtervailing 
Enforcement,  Group  ID — Office  8, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  telephone:  (202)  482-2704  or 
(202)  482-0649.  respectively. 
APPUCABLE  STATUTE  AND  REQULATXMS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  refer  to  the  provisions 


effective  January  1. 1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25130). 

SUPPLEMENTARY  MFORMATION: 

Background 

On  February  24. 1997,  the  Department 
received  a  request,  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  in 
accordance  with  19  CFR  $  353.22(h),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India, 
which  has  a  February  anniversary  date. 
The  request  for  a  new  shipper  review 
did  not  include  the  necessary 
certifications  pursuant  to  19  CFR 
S  353.22(h)(2).  Pursuant  to  our 
instructions,  Viraj  supplemented  its 
request  on  March  18  and  April  1, 1997, 
to  include  the  appropriate  certifications. 

Initiatioe  of  Review 

In  accordance  with  section 
751(a)(2XB)  (u)  of  the  Act  and  19  CFR 
S  353.22(h)(6),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  forged  stainless  steel 
flanges  from  India.  We  intend  to  issue 
the  final  restilts  of  this  review  not  later 
than  270  days  from  the  date  of 
publication  of  this  notice. 


Antidumping  duty  pn>- 
ceeong 

Period  to  be 

India: 

Ceitain  Forged 

Stainless  Steel 

Flanges.  A-63^ 

809 

Panchmahal  Steels, 

Ltd 

02/01/96-01/31/97 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  company,  in  accordance 
with  19  CFR  §  353.22  (h)(4). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  §  353.34(b). 

Dated:  April  25, 1997. 
Eflbart  S.  I  St—. 

Acting  Atsutant  Secretary  for  Import 

Adminittration. 

[FR  Doc.  97-11462  FUed  5-1-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Offfice  of  the  Secretary 

SutNnission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Army 
Delayed  Entry  Program  (DEP)  Survey 
(DEP — Loss  Survey),  OMB  Number 
0702-[to  be  determined]. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  1,105. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  1,105. 

Average  Burden  Per  Response:  21 
minutes. 
Annuo/ Burden  Hours;  487. 

Needs  and  Uses:  The  information 
obtained  through  this  study  will  be  used 
by  the  Army  to  provide  insights  into  the 
Delayed  Entry  Program  (DEP).  The 
Army  will  use  this  information  to 
develop  strategies  specifically  designed 
for  DEP  participants  to  reduce  the 
number  of  individuals  dropping  out  of 
the  DEP.  The  target  respondent 
population  is  an  Army  recruit  who 
contracted  to  join  the  Army, 
participated  in  the  DEP,  but  who  for 
whatever  reason  decided  not  to  enlist  in 
the  Army. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voltmtary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Btiilding,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  JefEnson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  April  28, 1997. 
Patricia  L.  Topping 
Ahemate  OSD  Federal  Reg^r  liaison 
Officer.  Department  of  Defense. 
[FR  Doc  97-11446  Filed  5-1-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Public  Hearings  for  the 
Enhanced  Training  in  Idaho  Proposal, 
Mountain  Home  Air  Force  Base,  Idafio 

The  Bureau  of  Land  Management 
(Department  of  the  Interior)  and  the 
United  States  Air  Force  (Department  of 
Defiense)  will  convene  public  hearings 
in  accordance  with  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
and  its  associated  regulations  for  public 
land  withdrawals.  The  public  will  be 
given  an  opportunity  to  participate  in 
informal  discussions  and/or  provide 
statements  in  a  public  fonun. 

The  Air  Force  proposes  to  develop  a 
12,000-acre  tactical  air-to-grotmd 
training  range,  5  no-drop  targets,  30 
electronic  emitter  sites,  and  an 
associated  road  netwoik,  all  of  which 
would  be  located  on  federal  and  State  of 
Idaho  school  endowment  lands.  For  use 
of  the  federal  lands,  the  Air  Force 
proposes  to  obtain  a  withdrawal  under 
the  Engle  Act  and  FLPMA  for  the  larger 
portions  and  to  obtain  rights-of-way 
from  the  Bureau  of  Land  Management 
for  the  smaller  portions.  For  use  of  the 
state  school  endowment  lands,  the  Air 
Force  proposes  to  enter  into  lease 
agreements  with  the  State  of  Idaho. 
Three  alternatives  are  being  considered 
for  the  12,000-acre  withdrawal.  The 
alternatives  include  the  same  basic 
elements,  varying  in  the  locations  of  the 
tactical  air-to-grotmd  training  range,  the 
locations  of  the  no-drop  target  areas, 
and  the  reconfiguration  and  expansion 
of  the  airspace.  The  No- Action 
alternative  involves  use  of  existing  local 
and  remote  range  assets  at  current 
levels. 

The  public  hearings  will  be 
publicized  in  the  local  media  and  are 
scheduled  bom  6-10  pm  for  the 
following  dates  and  locations: 

June  3, 1997  (Tuesday)  Mountain 
Home  High  School  Auxiliary  Gym  and 
foyer.  Mountain  Home,  ID. 

June  4, 1997  (Wednesday)  Grandview 
Elementary  School  Gym  and  foyw, 
Grandview,  ID. 

June  5, 1997(Thursday)  College  of 
Southern  Idaho,  Shilz  Building  Rooms 
117  &  118,  Twin  Falls,  ID. 

June  6, 1997  (Friday)  Three  Creek 
School  House,  Three  Creek,  ID. 

Jime  9, 1997  (Monday)  Duck  Valley 
Reservation  Headquarters,  Owyhee,  NV. 

June  12-13, 1997  (Thursday  and 
Friday)  Boise  State  University,  Jordan 
Ballrooms  B  &  C,  Boise,  ID. 

Written  comments  on  the  proposal 
may  be  submitted  at  the  hearings  or 
directed  to  U.S.  Air  Force/Bureau  of 


Land  Management,  PO  Box  329,  Boise, 
ID  83702-0329.  For  telephone  inquiries, 
please  contact  Captain  Melissa  Miller, 
Chief,  366<h  Wing  PubUc  Affairs,  (208) 
828-6800. 
Carolyn  A.  Lonsfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-11495  Filed  5-2-97;  8:45  am] 
SaUNQ  CODE  3S10-01-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 
Meeting 

The  T&E  Infrastructure  Ad  Hoc  Study 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  on  Jime  10-13, 1997,  at 
Nellis  AFB,  NV;  Kirtland  AFB.  NM;  and 
Patrick  AFB,  FL  from  8  a.m.  to  5  p.m. 

The  purpose  is  to  receive  briefings 
and  gather  information  on  the  Test  & 
Evaluation  Study. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
HQ  USAF  Scientffic  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Caratyn  A.  Lonsfbid, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-11404  FUed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Fdica 

HO  USAF  Sdwrtiflc  Advisory  Bowd 
Meeting 

The  TftE  Infrastivcture  Ad  Hoc  Stiidy 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  on  Jtme  3-6, 1997,  at 
Vandenberg  AFB,  CA  and  Edwards 
AFB,  CA  from  8  am  to  5  pm. 

The  purpose  is  to  receive  briefings 
and  gather  information  on  the  Test  & 
Evaluation  Study. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5,  United  States  Code, 
spedfically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
CarolyB  A.  Lansfivd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-11405  Filed  5-1-97;  8:45  am] 
MUMQ  CODE  atie-«i-r 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Coastal  Engineering  Research  Board 
(CERB) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal  Engineering 
Research  Board  (CERB). 

Dates  of  Meeting:  May  21-22, 1997. 

Place:  Holiday  Inn  Financial  District,  San 
Francisco,  California. 

Time:  1:00  p.m.  to  5:00  p.m.  (May  21, 
1997>— 84X)  a.m.  to  3:00  p.m.  (May  22, 1997). 

FOR  FURTHER  MFORMATION  CONTACT: 

Inquiries  and  notice  of  intoit  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry  - 
Road,  Vicksbui^g.  Mississippi  39180- 
6199. 

SUPPLEMB4TARY  MFORMATION: 

Proposed  Agenda:  The  1998  Coastal 
Engineering  Program  Review  is  to  be 
held  May  21-22, 1997.  On  Wednesday 
afternoon.  May  21,  there  will  be  remarics 
and  a  review  of  work  units  concerning 
the  Coastal  Inlets  Research  Program.  On 
Thursday,  May  22,  a  review  of  the 
Coastal  Program  work  imits  concerning 
coastal  navigation  hydrodynamics, 
coastal  sedimentation  and  dredging,  and 
coastal  structure  evaluation  and  design, 
and  Monitoring  Completed  Navigation 
Projects  will  be  presented. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 


I K.  Howard, 

Colonel,  Corps  of  Engineers,  Executive 
Secretary. 

[FR  Doc  97-11434  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Na  84.305F.  84.306F,  84.307F. 
84.308F.  and  84.309F] 

Office  of  Educational  Research  and 
Improvement— National  Institutes' 
Field-Initiated  Studies  Grants  Program 
(FIS) 

ACTION:  Application  notice;  correction. 

summary:  On  March  20. 1997  a  notice 
was  published  in  the  Federal  Register 
(62  FR  13492-13494)  inviting 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  for  this  program.  The 
purpose  of  this  notice  is  to  (1)  correct 
CFDA  numbers  for  two  competitions;  (2) 
clarify  the  Available  Funds,  Estimated 
Size  of  Awards,  and  Estimated  Number 
of  Awards;  (3)  correct  an  e-mail  address; 
and  (4)  provide  information  concerning 
possible  funding  cycles  for  awards  from 
the  FY  1997  competition. 

1.  CFDA  Numbers.  Under  the 
SUMMARY  section  (62  FR  13492.  first 
column),  the  number  at  the  end  of 
paragraph  "3"  should  be  (84.308F)  and 
the  nimiber  at  the  end  of  paragraph  "4" 
should  be  (84.307F). 

2.  aarification  (62  FR  13492.  third 
column).  The  "Estimated  range  of 
awards"  for  FY  1997  FIS  awards  is 
$100,000—225,000  for  EACH  year. 

The  "Estimated  average  size  of 
awards"  is  $150,000  for  EACH  year. 

The  "Estimated  number  of  awards"  is 
7  for  EACH  Institute. 

3.  E-maU  address  (62  FR  13494.  third 
column).  The  e-mail  address  should  be 
(DeIores_Monroeded.gov). 

4.  Funding  Cycles.  While  it  is  the 
Department's  intention  to  hold  a  Field 
Initiated  Studies  competition  in  FY 
1998,  it  establishes  the  following 
funding  cycle  provision  in  the  event 
that  sufficient  funds  are  not  available  to 
initiate  a  new  competition  in  FY  1998. 
The  Department  may  fund  two  cycles  of 
awards  from  the  FY  1997  Field  Initiated 
Studies  competition.  Applications 
funded  in  the  first  cycle  will  be  awarded 
in  September  1997  from  FY  1997  funds. 
A  second  cycle  of  applications  may  be 
funded  early  in  FY  1998.  pending  the 
availability  of  FY  1998  funds,  if  the 
Secretary  decides  that  there  are 
applications  of  sufficiently  high  quality 
to  merit  funding. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

FOR  FURTHER  MFORMATKM  CONTACT:  The 
address  and  telephone  niunber  for 
requesting  an  application  or  obtaining 
further  information  about  individual 
institutes  are  listed  in  62  FR  13493- 
13494  under  the  section  "Institute 
Niission  Statements."  Individuals  who 


use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-3939  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C 

6031(c)(2)(B). 

Dated:  April  28, 1997. 
RamoD  C  Corliiies. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doc.  97-11415  Filed  5-1-97;  8:45  am) 

BKUNQ  COOC  4000-01-V 

DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 

ACTION:  Amendment  to  notice  of  a 
partially  closed  meeting. 


This  amends  the  notice  of  a 
partially  closed  meeting  of  the  National 
Assessment  Governing  Board  published 
on  Friday.  April.  25. 1997  in  Vol.  62, 
No.  80.  page  20160.  On  May  8. 1997.  the 
Achievement  Levels  Committee  will 
meet  in  partially  closed  session  from 
4:00-5:00  p.m.  The  Committee  will 
continue  (Uscussion  of  the  restdts  of  the 
current  1996  science  level-setting 
activities  and  review  the  analysis  of  data 
and  the  proposed  exemplar  items.  This 
meeting  must  be  conducted  in  closed 
session  because  reference  will  be  made 
to  specffic  items  bom.  the  assessment 
and  premature  disclosure  of  the 
information  presented  for  review  would 
be  likely  to  significanUy  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  (9)(B)  of  Section  552b(c)  of 
Tide  5  U.S.C.  On  May  9. 1997.  between 
1:00-1:45  p.m..  the  full  Board  will  meet 
in  closed  session  to  hear  a  briefing  on 
he  1996  science  level-setting  activities. 
This  part  of  the  meeting  must  be 
conducted  in  closed  session  because 
references  will  be  made  to  specific  items 
from  the  assessment  and  premature 
disclosure  of  the  information  presented 
for  review  wotdd  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C.  The 
public  is  being  given  less  than  fifteen 
days  notice  of  these  closed  meetings 
because  advice  from  consultants  that 
bears  on  the  subject  matter  of  these 
meetings  described  above  came  too  late 
to  be  considered  in  the  preparation  of 
the  original  notice. 


Dated:  April  28, 1997. 
Roy  Traby, 

Executive  Director.  NAGB. 
(FR  Doc.  97-11430  Filed  5-1-97;  8:45  am] 

BtUJNQ  CODE  4000-01-M 

DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  dates  of  submission  of 
state  revenue  and  expenditure  reports 
for  fiscal  year  1996  and  of  revisions  to 
those  reports. 

summary:  The  Secretary  of  Education 
aimounces  dates  for  the  submission  by 
state  educational  agencies  (SEAs)  of 
expenditure  and  revenue  data  and 
average  daily  attendance  statistics  on 
ED-Form  2447  for  fiscal  year  (FY)  1996. 
The  Secretary  sets  these  dates  to  ensure 
that  data  are  available  to  serve  as  the 
basis  for  timely  distribution  of  Federal 
funds.  The  U.S.  Bureau  of  the  Census  is 
the  data  collection  agent  for  the 
Department's  National  Center  for 
Education  Statistics  (NCES).  The  data 
will  be  published  by  NCES  and  will  be 
used  by  the  Secretary  in  the  calciUation 
of  allocations  for  FY  1998  appropriated 
funds. 

DATES:  The  date  on  which  submissions 
were  first  accepted  was  March  15, 1997. 
The  mandatory  deadline  for  the  final 
submission  of  all  data,  including  any 
revisions  to  previously  submitted  data, 
is  September  2. 1997. 
ADDRESSES:  SEAs  may  mail  ED-Form 
2447  (The  National  Public  Education 
Financial  Siuvey — Fiscal  Year  1996)  to: 
Bureau  of  the  Census.  Attention: 
Governments  Division.  Washington.  DC 
20233-6800. 

Alternatively.  SEAs  may  hand  deliver 
submissions  to:  Governments  Division. 
Bureau  of  the  Census.  8905  Presidential 
Parkway,  Washington  Plaza  11,  Room 
508,  Upper  Marlboro,  MD  20772,  by  4 
p.m.  (Eastern  Time). 

If  an  SEA'S  submission  is  received  by 
the  Bureau  of  the  Census  after 
September  2,  in  order  for  the 
submission  to  be  accepted,  the  SEA 
must  show  one  of  the  following  as  proof 
that  the  submission  was  mailed  on  or 
before  the  mandatory  deadline  date: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

4.  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 


If  the  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

1.  A  private  metered  postmark. 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provids  a  dated  postmark.  Before 
relying  on  this  method,  on  SEA  should  check 
with  its  local  post  oCBce. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Lawrence  R.  MacDonald.  Chief, 
Governments  Division,  at  the  Maryland 
address  specified  above  or  by  telephone: 
(301)  457-1574.  Individuab  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m.,  Eastran  time, 
Monday  through  Friday. 
SUPPlBBfTARY  INFORMATION:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)),  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education.  NCES  collects 
data  annually  from  SEiAs  through  ED 
Form  2447.  The  report  from  SEAs 
includes  attendance,  revenue  and 
expenditure  data  &t>m  which  NCES 
determines  the  average  state  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education. 

In  addition  to  using  the  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
the  Secretary  tises  these  data  direcUy  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
1  of  the  Qementary  and  Secondary 
Education  Act  of  1965  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994  (Tide  I),  Impact  Aid.  and  Indian 
Education.  Other  programs  such  as  the 
Education  for  Hopieless  Children  and 
Youth  Program  under  Tide  Vn  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  the  Dwight  D. 
Eisenhower  Profossional  Development 
Program,  and  the  Safe  and  Drug-Free 
Schools  and  Commuiuties  Program 
make  use  of  SPPE  data  indirecdy 
because  their  formulas  are  based,  in 
whole  or  in  part,  on  State  Tide  I 
allocations. 

In  Frimiaiy  1997,  the  Bureau  of  the 
Census,  acting  as  the  data  collection 
agent  for  NCES.  mailed  to  SEAs  ED 
Form  2447  with  instructions  and 
requested  that  SEAs  submit  data  to  the 
Bureau  of  the  Census  on  March  15. 
1997,  or  as  soon  as  possible  thereafter. 
SEAs  were  urged  to  subndt  accurate  and 
complete  data  on  March  15,  or  as  soon 
as  possible  thereafter,  to  facilitate  timely 
processing.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  are  checked  for 


accuracy  and  returned  to  each  SEA  for 
verification.  All  data,  inrlnriing  any 
revisions,  must  be  submitted  to  the 
Bureau  of  the  Census  by  an  SEA  not 
later  than  September  2, 1997. 

Having  accurate  information,  on  time, 
is  critical  to  an  efficient  and  fair 
aUocation  process,  as  well  as  the  NCES 
statistical  process.  To  ensure  timely 
distribution  of  Federal  education  fiinds 
based  on  the  best,  most  accurate  data 
available.  NCES  establishes,  for 
allocation  purposes,  September  2, 1997, 
as  the  final  date  by  which  ED  Form  2447 
must  be  submitted.  However,  if  an  SEA 
submits  revised  data  after  the  final 
deadline  that  results  in  a  louver  SPPE 
figure,  its  allocations  may  be  adjusted 
downward  or  the  Department  may 
request  the  SEA  to  return  funds.  SEAs 
should  be  aware  that  all  of  these  data 
are  subject  to  audit  and  that,  if  any 
inaccuracies  are  discovered  in  the  audit 
process,  the  Department  may  seek 
recovery  of  overpayments  for  the 
applicable  programs.  If  an  SEA  submits 
revised  data  a^sr  Septeiid)er  2.  the  data 
may  also  be  too  late  to  be  included  in 
the  final  NCES  published  dataset 

Aatkotitr.  20  U.S.C  9003(a). 

Dsted:  April  28. 1997. 
B—sCCniliiws, 

Acting  Assistant  Secretaiy  for  Educational 
ReseaixA  and  Improvement. 
[FR  Ooa  97-11416  Piled  5-1-97;  8:45  am) 
■UMO  COOC  40t^4t-y 


DEPARTMENT  OF  ENERGY 

Prograni  Opportunity  NoUos: 
Umwlftetsd  ENglMlity  for  Advmcad 
>TMts  in  Priority  r 


AOBICV:  U.S.  Department  of  Energy 
(DOE),  Federal  Energy  Technology 
Center  (FETC). 

ACTKM:  Program  Opportunity  Notice 
(PON). 

SUMMARY:  The  Department  of  Enogy 
announces  that  it  intends  to  conduct  a 
competitive  Solicitation  and  award 
financial  assistance  (cooperative 
agreement[s])  in  support  of  a 
demonstration  program  for  testing  one 
or  more  Exploration  and  Production 
(E&P)  technologies  in  a  well  of 
opportunity  in  one  or  more  tight  gas 
fractured  reservoirs  in  one  or  more 
priority  basins.  The  pn^ect  e£fort(s] 
require  fifty  percent  (50.0%]  cost 
participation,  with  the  Government 
funding  onfythe  costs  of  the  technology 
being  tested.  Applications  will  be 
subjected  to  a  technical  merit  review  by 
a  DOE  technical  panel,  and  awards  will 
be  made  to  a  limited  number  of 


applicants  on  the  basis  of  the  scientific 
merit  of  the  application  and  the 
availability  of  funds. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Maiy  Beth }.  Pearse.  U.S.  Department  of 
Enei^,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143, 
Pittsburgh,  PA  15236-0940,  Internet  e- 
mail  to  pear8eOfetc.doe.gov,  or  FAX  to 
(412)  892-6216.  Solicitation  DE-^>N26- 
97FT34181  is  expected  to  be  released  on 
or  about  May  5, 1997  with  the  expected 
closing  date  for  submission  of  proposals 
on  June  5, 1997.  This  solicitation  will 
only  be  available  via  internet  and  will 
not  be  distributed  in  paper  form.  The 
solicitation  will  be  accessible  as  a  Word 
Perfect  6.1  (Windows)  documoit  or  in 
the  Portable  Document  Format  (PDF),  on 
the  Worid  Wide  Web  (WWW)  at 
htto://www.petc.doe.gov/business.html 
(select  "solicitations").  Those  who 
obtain  a  copy  of  the  solicitation  through 
the  WWW  should  check  the  location 
frequendy  for  any  amendments. 
Additional  information  on  this 
solicitation's  requirements  can  be  found 
on  the  PETC  Home  Page  at  http7/ 
www.petc.doe.govAmsiness.html  (select 
"solicitations"],  PON  DE-PN26- 
97FT34181,  entitled  "Advanced 
Diagnostics  Tests  in  Priority  Basins." 
All  inquiries  regarding  this  solicitation 
should  be  directed  to  the  Point-of- 
Contact,  Mary  Beth  J.  Pearse.  as  stated 
in  this  section. 

tUPW  FMCWTARY  SrORMATION: 

Title  of  Solicitation:  "Advanced 
DiwDoostics  Tests  in  Priority  Basins". 

&3iectivet:  Through  Profpam 
Opportunity  Notice  (PON)  No.  DE- 
PN26-97FT34181.  the  Department  of 
Energy  seeks  applications  that  will 
ultimately  reduce  the  technical  risks 
and  the  economic  uncertainty  standing 
in  the  way  of  increased  industry 
devriopment  of  the  low  permeability 
(tight)  gas  resources  of  the  Rocky 
Mountain  and  Mid-Continent  gas 
basins.  This  will  be  done  by 
demonstrating  increased  efficiency 
through  field  tests  of  improved  or 
emerging  E&P  technologies.  The  goal  is 
to  encourage  development  of  the  tight 
gas  resources  by  industry  through 
testing  EftP  technologies  in  priority  ti^ 
gas  besins. 

Eligibility:  Eligibility  for  participation 
in  this  solicitation  is  unrestricted.  All 
responsible  individuals,  corporations, 
non-profit  organizations,  educational 
institutions,  and  state  or  local 
govenunents  may  suhout  proposals  for 
consideration. 

Awards:  DCK  anticipates  issuing  one 
[1]  to  three  [3]  financial  assistance 
(cooperative  agreement]  fifty  percent 
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[50.0%]  cost  participation  awards.  DOE 
reserves  the  right  to  support  or  not 
support  any  or  all  applications  received 
in  whole  or  in  part,  and  to  determine 
how  many  awards  may  be  made  through 
the  solicitation  subject  to  funds 
available  in  this  fiscal  year. 
Approximately  $1,198,000.00  is 
planned  for  this  solicitation.  The  total 
should  provide  support  for 
approximately  one  [1]  to  three  [3] 
demonstration  application  selections. 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  May  5, 
1997.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  To  be  eligible, 
applications  must  be  submitted  to  the 
designated  DOE  office  by  the  closing 
date  specified  in  the  Prc^gram 
Solicitation  (anticipated  to  be  on  or 
about  Jime  5, 1997). 
Bkkard  D.  Rogns, 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 

(FR  Doc.  97-11448  Filed  5-1-97;  8:45  ami 
CODEMS0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Ccinniission 

[Doctot  No.  CP94-161-0071 

Avoca  Natural  Gas  Storage;  Notioe  of 
AmeiKlment  and  Notice  of  Extension  of 
Time  To  FHe  Comments  on  Notice  of 
■nem  10  rfepere  an  environniemai 
Assesament  for  the  Proposed  Avoca 
Gas  Storage  Project  Supplement 

April  28. 1997. 

Take  notice  that  on  April  14. 1997. 
Avoca  Natural  Gas  Storage  (Avoca),  One 
Bowdoin  Square,  Boston.  Massachusetts 
02114,  filed  in  Docket  No.  CF94-161- 
007.  pursuant  to  Section  7(c)  of  the 
NatuiBl  Gas  Act,  significant  pro)ect 
alterations  which  the  Commission 
construes  as  an  amendment  to  its 
pending  amendment  filed  in  Docket  No. 
CP94-161-006,  requesting 
modifications  to  its  prop<wal  to 
construct  a  brine  pipeline,  all  as  more 
fiUly  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  In  addition,  in 
response  to  several  requests,  the 
Commission  will  extend  the  period  for 
mnHng  environmental  comments  on  the 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Avoca  Gas  Storage  Project 
Supplement  and  Request  for  Comments 

on  Rnvimnmantal  Issues  (NOI). 


Specifically.  Avoca  seeks  to  make  the 
following  alterations  to  its  pending 
filing  in  Docket  No.  CP94-161-006: 

•  eliminate  the  42.4  mile,  6-inch- 
diameter  residual  water  return  line  and 
the  residual  water  tank  at  the  Akzo 
Nobel  Salt  Company  (Akzo); 

•  deliver  brine  to  Akzos  brine  field 
north  of  Akzos  plant  rather  than  direcUy 
to  the  plant  which  would  result  in  the 
elimination  of  1  mile  of  the  8-inch- 
diameter  brine  pipeline  between 
mileposts  (MP)  4.5C  and  5.5C  and 
rerouting  about  1,500  feet  of  the  brine 
pipeline  from  about  MP  4.5C  northward 
to  Akzos  brine  field; 

•  construct  a  brine  storage  tank  at 
Akzos  brine  field  rather  than  within  the 
Akzo  plant  yard; 

•  modify  the  8-inch-diameter 
pipeline  route  between  MPs  3.46C  and 
3.77C  from  25  feet  to  the  east  of  the 
Seneca  West  pipeline  to  25  feet  to  the 
west  of  New  York  State  Electric  and  Gas 
Corporations  (NYSEG)  Seneca  West 
pipeline; 

•  modify  the  10-inch-diameter 
pipeline  route  between  MP  14.48  and 
14.80  to  follow  the  edge  of  a  landowners 
field  rather  than  diagonally  cutting 
across  the  field  (at  the  request  of  the 
landowner  and  the  New  York  State 
Department  of  Agriculttire  and  Markets): 

•  modify  the  6-inch-diameter 
pipeline  route  into  the  Cargill.  Inc. 
(Caigill)  plant  from  MP  39.50  to  MP 
39.73  (at  the  landoMmers  request)  to  a 
location  that  would  follow  a  railroad 
spur  and  enter  CargiU  about  200  fiset 
west  of  the  originally  proposed  route; 

•  modify  the  10-incn-diameter 
pipeline  route  between  MPs  34.84  and 
35.56  so  that  it  would  be  25  feet  east  of 
the  Texas  Eastern  Products  Pipeline 
Corporation  (TEPPCO)  pipeline  rather 
than  25  feet  east  of  the  Seneca  West 
pipeline; 

•  directionally  drill  the  crossing  of 
Hamilton  Creek  (MP  35.31);  and 

•  add  an  access  road  at  MP  37.24  that 
was  omitted  from  the  application. 

Avoca  has  also  indicated  that  Cargill 
would  need  to  construct  facilities  to 
accept  brine  from  Avoca  within  its 
existing  Cacility.  lliese  fecilities  would 
include: 

•  pipeline  with  a  three-valve 
manifold  and  associated  valves, 
controls,  and  equipment  to  tie-in  to 
existing  piping;  and 

•  heat  exchange  equipment  to  meet 
temperature  specifications  for  salt 
processing. 

Seneca  Lake  Pure  Waters  Associations 
Inc.,  Schuyler  County  Environmental 
Management  Council,  Schuyler  County 
Soil  &  Water  Conservation  District. 
Barbara  ).  Halpin  of  the  Schuyler 
County  Lagislatiue.  Kevin  Hu^iey.  and 


John  H.  and  Deborah  G.  Ball  have 
requested  that  the  Commission  extend 
the  period  for  public  comment  on 
environmental  issues  pursuant  to  the 
NOI  issued  on  March  10, 1997.  The 
parties  contend  that  more  time  is 
needed  to  evaluate  the  project.  Upon 
consideration,  the  Commission  will 
extend  the  comment  period  for  the  NOI 
imtil  May  19, 1997. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  May  19. 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  D.C.  20426,  its 
comments  on  environmental  issues,  or  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
amendment  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  l^  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wrill  be  didy  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Avoca  to  appear  or  be 
represented  at  the  hearing. 

\0.( 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RPt7-a7-00Z| 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

April  28, 1907. 

Take  notice  that  on  April  24, 1997. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Second  Substitute  First  Revised 
Sheet  No.  132.  to  be  effective  December 
1. 1996. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
March  25, 1997,  in  Docket  No.  RP97- 
37-000,  which  required  Canyon  to 
revise  Section  13.6  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  be 
consistent  with  the  policy  enunciated  in 
Southern  Natural  Gas  Company,  69 
FERC  1 61.093  (1994),  as  to  the 
discounting  sequence  for  interruptible 
rates. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  jilrisdictional 
customers,  interested  state 
commissions,  and  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
37-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  tlds  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LokaCaiMl. 
Secretary. 

[FR  Doc  97-11409  Piled  5-1-97;  8:45  am] 
I  oooe  sriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-Sa7-0Q1] 

El  Paso  Natural  Gas  Company; 
of  Proposed  Changes  In  FERC 
TarW 


April  28, 1997. 

Take  notice  that  on  April  23, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  its 
FERC  Gas  Tariff.  Second  Revised 
Volmne  No.  1-A.  the  following  tariff 
sheets  to  become  effisctive  May  1. 1997: 

Fifth  Revised  Sheet  No.  30 
Fourth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  a 
negotiated  rate  contract  pursuant  to  the  . 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaldng  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31. 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedraal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  vrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  acticm  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


Secretary. 

(FR  Doc.  97-11418  Filed  5-1-97;  8:45  am] 
t  oooE  cnr-tt-M 


Secretary. 

(FR  Doc.  97-11397  Filed  5-1-97;  8:45  am] 
I  ooes  snr-M-K 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-142-00Z| 

KN  Inlsrstals  Gas  Transmiaaion  Co>; 
Notics  of  Tarfff  Filing 

April  28. 1997. 

On  April  17. 1997.  KN  Interstate  Gas 
Transmission  Co.  (KNI)  tendered  for 
filing  tariff  sheets  in  Docket  No.  RP97- 
142-000  to  comply  writh  Commission 
Ordw  Nos.  587  and  587-B.  By  mistake. 


KNI  labeled  its  tariff  sheets  for  Volume 
No.  1-D  of  itsi^ERC  Gas  Tariff  as  "Third 
Revised"  rather  than  "First  Revised". 

Take  notice  that  on  April  24. 1997. 
KNI  tendered  for  filing  corrected  riieets 
of  KNI's  Volume  No.  1-D  properly 
labeled  as  "First  Revised"  and.  pursuant 
to  Section  154.4  of  the  Commission's 
regulations,  an  electronic  diskette 
containing  the  corrected  sheets. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Enei^ 
Regulatory  Commission.  888  First  Street 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LotoO-CMkBll. 
Secr^ary. 

(FR  Doa  97-11417  Piled  5-1-97;  8:45  am] 
■ajjNO  000c  snr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EQ97-64-000.  aliL] 

Kohlnoor  Energy  Limited,  at  aL; 
Electrie  Rata  and  Corporaie  Reguiallon 
Rlings 

April  24. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kohlnoor  Energy  Limited 

(Docket  Na  EG97-54-000] 

On  April  14. 1997,  Kohinoor  Energy 
Limited  (K£L)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

KEL  is  a  Pakistani  corporation  which 
is  sponsored  by  Saigols  Group  of 
Companies  and  co-sponsored  by  Tomen 
Corporation.  Wartsila  Diesel  Oy. 
Prudential  Overseas  Holdings 
Corporation  and  International  Finanoa 
Coiporation.  KEL's  facility  is  a  131.4- 
MW  gross  capacity,  120-MW  net 
capacity,  oil-fired  generating  plant 
located  on  Ejtimaa  Rood.  33  Idlometen 
from  Lahore,  in  Pakistan.  KEL  states  that 
no  rate  or  charge  in  connection  with  this 
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facility  was  in  effect  under  the  laws  of 
any  state  as  of  October  24^1992  or  any 
time  thereafter.  K£L  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Conunission. 

Comment  date:  May  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Commonwealth  Edison  Company 

(Docket  No.  ER97-2487-O001 

Take  notice  that  on  April  8, 1997, 
Commonwealth  Edison  Company 
(Edison)  submitted  Amendment  No.  6  to 
the  Interconnection  Agreement  between 
Edison  and  lowa-Hlinois  Gas  and 
Electric  Company,  predecessor  by 
merger  of  MidAmerican  Energy 
Company  (MidAmerican).  Amendment 
No.  6  eliminates  certain  service 
schedules  that  provide  services 
rediuidant  to  those  obtained  through 
Edison's  and  MidAmerican's  unbundled 
{>ower  sales  and  open-access 
transmission  tari^.  The  Commission 
has  previously  designated  the 
Interconnection  Agreement  as  Edison's 
FERC  Rate  Schedule  No.  9. 

Edison  requests  an  effective  date  of 
December  31, 1996  for  Amendment  No. 
6,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon 
MidAmerican,  the  Illinos  Commerce 
Commission,  and  the  Iowa  Utilities 
Board. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  R.J.  Dahnk  ft  Associates,  Calpine 
Power  Services,  Co..  Market  Responstve 
Energy,  Inc.,  and  Monterey  Conrahing 
Associates,  Inc. 

(Docket  Nos.  ER94-1352-010.  ER94-1545- 
009,  ER95-1 295-003,  and  ERg6-2143-002 
(not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  March  11, 1997,  R.J.  Dahnk  ft 
Associates  filed  certain  information  as 
required  by  the  Commission's  August 
10. 1994,  order  in  Docket  No.  ER94- 
1352-000. 

On  April  1, 1997,  Calpine  Power 
Services,  Company  filed  certain 
information  as  required  by  the 
Commission's  March  9, 1995,  order  in 
Docket  No.  ER94-1 545-000. 

On  March  20. 1997,  Market 
Responsive  Energy.  Inc.  filed  certain 


information  as  required  by  the 
Commission's  December  20,  1995,  order 
in  Docket  No.  ER95-1 295-000. 

On  February  6, 1997,  Monterey 
Consulting  Associates,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  8,  1996,  order  in 
Docket  No.  ER96-2 143-000. 

4.  Kansas  City  Pbwer  ft  Light  Company 

[Docket  No.  ER97-2466-0001 

Take  notice  that  on  April  9, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  2,  1997, 
between  KCPL  and  Entergy  Power 
Marketing,  Corp.  (Entergy).  KCPL 
proposes  an  effective  date  of  March  17, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Citizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Edison  Company,  Pennsylvania 
Power  Company 

[Docket  No.  ER97-24e7-000] 

Take  notice  that  on  April  9, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Sonat  Power  Marketing.  L.P.,  and  Ohio 
Edison  Company  pursuant  to  Ohio 
Edison's  Open  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  ft  Light  Company 

(Docket  No.  ER97-2468-000] 

Take  notice  that  on  April  9, 1997. 
Carolina  Power  ft  Light  Company 
(CPftL),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CPftL  and  the  following 
Eligible  Transmission  Customers:  AYP 
Energy,  Inc.;  and  Delmarva  Power  ft 
Light  Company.  Service  to  each  El^ble 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
ft  Light  Company's  Open  Access 
Transmission  Tariff. 


Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER97-2469-000I 

Take  notice  that  on  April  9, 1997, 
Delmarva  Power  ft  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 
Louis  Dreyfus  pursuant  to  Delmarva's 
open  access  transmission  tariff. 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  May  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  ConqiaBy 

[Docket  No.  ER97-2470-OOOI 

Take  notice  that  on  April  9, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  three  Service 
Agreements  between  PGftE  and:  (1) 
Arizona  Public  Service  Company  (APS); 
(2)  Williams  Energy  Services  Company 
(Williams);  and  (3)  Idaho  Power 
Company  (Idaho);  each  entitied, 
"Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service"  (Service 
Agreements). 

PG&E  proposes  that  the  Service 
Agreements  become  effective 
retroactively  on  February  3, 1997  for 
APS  and  Williams  and  February  28, 
1997  for  Idaho.  PGftE  is  requesting  any 
necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  APS,  Williams  and  Idaho. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-2471-000] 

Take  notice  that  on  April  9, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  three  Service 
Agreements  between  PGftE  and;  (1) 
Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern);  (2) 
Bonneville  Power  Administration  Power 
Business  (Bonneville)  and  (3)  AIG 
Trading  Corporation  (AIG  Trading); 
each  entiUed,  "Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service"  (Service  Agreements). 

PG&E  proposes  that  the  Service 
Agreements  become  effective  on  March 
12, 1997  for  Southern  and  Bonneville 
and  March  14. 1997  for  AIG  Trading. 


PG&E  is  requesting  any  necessary 
waivere.  Copies  of  this  filing  have  been 
served  upon  the  California  Public 
Utilities  Commission.  Southern, 
Bonneville  and  AIG  Trading. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahrana  Gas  and  Electric 
Company 

(Docket  No.  BRg7-2472-000l 
Take  notice  that  on  April  9, 1997, 

Oklahoma  Gas  and  Electric  Company 

(OG&E).  tendered  for  filing  service 

agreements  for  parties  to  take  service 

under  its  open  access  tariff. 
Copies  of  this  filing  have  been  served 

on  each  of  the  affected  parties,  the 

Oklahoma  Corporation  Commission  and 

the  Arkansas  Public  Service 

Commission. 

Comment  date:  May  8, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Deseret  Generation  ft  Transmission 
CooperatiTe 

(Docket  No.  ERg7-2474-000) 

Take  notice  that  on  April  9, 1997, 
Deseret  Generation  ft  Transmission 
Cooperative  (Deseret).  tendered  for 
filing  a  Notice  of  Cancellation  of 
Deseret's  FERC  Rate  Schedule  No.  4 
between  Deseret  and  the  Department  of 
Water  ft  Power  of  the  Qty  of  Los 
Angeles. 

Deseret  requests  that  this  cancellation 
become  effective  June  2, 1997. 

Comment  date:  May  8. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PadfiCorp 

(Docket  No.  ER97-2476-O00] 

Take  notice  that  PacifiCorp  on  April 
10, 1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rides  and  Regulations,  a 
Service  Agreement  with  Wisconsin 
Electric  Power  Company  imder 
PacifiCorp's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  3.  Copies  of  this 
filing  were  supplied  to  the  Washington 
Utilities  and  Transportation 
Comnussion  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  May  8. 1997.  in 
accortlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  ft  Light 
Company 

(Docket  Na  ER97-2477-000) 

Take  notice  that  on  April  10. 1997. 
Kansas  City  Power  ft  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  6. 1997. 


between  KCPL  and  LG&E  Power 
Mariceting  (LG&E).  KCPL  proposes  an 
effective  date  of  March  17. 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Citizens. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Resources,  Inc. 

(Docket  No.  ER97-2479-0001 

Take  notice  that  on  April  10, 1997. 
Western  Resources,  Inc.  tendered  for 
filing  ^  non-firm  transmission 
agreement  between  Western  Resources 
and  The  Power  Company  of  America. 
L.P.  Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  fecilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
~  proposed  to  become  effective  April  1. 
1997. 

Copies  of  the  filing  were  served  upon 
The  Power  Company  of  America  and  the 
Kansas  Corporation  Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Doquesne  Li^t  Company 

[Docket  No.  ER97-2480-000] 

Take  notice  that  on  April  10. 1997  , 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  7, 1997 
with  Carolina  Power  &  Light  Company 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Carolina  Power  &  Light  Company 
as  a  customer  under  the  Tariff!  DLJC 
requests  an  effective  date  of  April  7. 
1997  for  the  Service  Agreement 

Comment  date:  May  8. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  Doquesne  Light  Company 

(Docket  No.  ER97-2481-000] 

Take  notice  that  on  April  10. 1997. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  7, 1997 
with  Wisconsin  Electric  Power 
Company  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Wisconsin 
Electric  Power  Company  as  a  customer 


under  the  Tariff.  DLC  requests  an 
effective  date  of  April  7, 1997,  for  the 
Service  Agreement 

Comment  date:  May  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duquesne  Light  Cmnpany 

[Docket  No.  ER97-2482-000] 

Take  notice  that  on  April  10, 1997  , 
Duquesne  Light  Company  ("DLC")  filed 
a  Service  Agreement  dated  April  7. 1997 
with  Citizens  Lehman  Power  Sales 
imder  DLC's  Open  Access  Transmission 
Tariff  ("Tariff").  The  Service  Agreement 
adds  Qtizens  Lehman  Power  Sales  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  April  7. 1997  fbr  the 
Service  Agreement 

Comment  date:  May  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Nantahala  Power  and  Light 
Conqiany 

(Docket  No.  ER97-2486-O00] 

Take  notice  that  on  April  3, 1997, 
Nantahala  Power  and  Light  Company 
(Nantahala)  tendered  fbr  filing  a 
proposed  Supplement  to  its  Rate 
Schiadule  FERC  No.  6,  an  Agreement  to 
Amend  COSAC  Agreements  between 
Nantahala,  the  Town  of  Highlands,  NC, 
North  Carolina  Electric  Memberahip 
Corporation  and  Western  Caroliiu 
University. 

Copies  of  this  filing  have  been  sent  to 
the  Town  of  Highlands,  NC,  North 
Carolina  Electric  Membership 
Corporation,  Western  Carolina 
University  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  8. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Electric  Power  Seititje 
Corporatioa 

[Docket  No.  ER97-2488-000I 

Take  notice  that  on  April  8, 1997,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Point-to-Point 
Transmission  Service  Tariffs.  The 
Transmission  Tariff  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effisctive  July  9, 1996.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Affeemeafs  to  be  made  effective 
for  service  billed  on  and  after  March  15. 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Conmiissions  of  Indiana, 
Kmtucky,  Michigan,  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 
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Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Alabama  Power  Company 

[Docket  No.  ER97-2489-0001 

Take  notice  that  on  April  8. 1997. 
Alabama  Power  Company  (APCo) 
tendered  for  filing  an  amendment  to  the 
Interconnection  Agreement  between 
APCo  and  Alabama  Electric 
Cooperative,  Inc.  (AEC).  The  purpose  of 
this  filing  is  to  reflect  AEC's 
responsibility  (under  the  Network 
Service  Agreement  pending  in  Docket 
No.  TX95-5-000)  for  scheduling  the 
delivery  of  SEPA  capacity  and  energy  to 
SEPA's  preference  customers  located  in 
Alabama  that  are  members  of  AEC.  The 
amendment  is  to  be  given  the  same 
efiiective  date  as  that  Network  Service 
Agreement. 

Comment  date:  May  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-2490-000J 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  April  9,  1997,  tendered  for 
filing  its  development  of  actual  costs  for 

1996  related  to  transmission  service 
provided  firom  the  Roseton  Generating 
Plant  to  Consolidated  Edison  Company 
of  New  York,  Inc.  (Con  Edison)  and 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  in  accordance  with 
the  provisions  of  its  Rate  Schedide 
FERC  No.  42. 

The  actual  costs  for  1996  amounted  to 
$0.9852  per  Mw.-day  to  Con  Edison  and 
S3.4346  per  Mw.-day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1997  have  been  estimated. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1, 

1997  as  agreed  by  the  parties. 
Central  Hudson  states  that  a  copy  of 

its  filing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 
Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-24gi-000] 

Take  notice  that  on  April  9,  1997. 
E)elmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  Qty  of 
Dover  pursuant  to  Delmarva's  open 
access  transmission  tariff. 


Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent,  Duke/Louis  Dreyfus. 

Comment  date:  May  8. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Hudson  Gas  k  Electric 
Corporation 

[Docket  No.  ER97-2493-000I 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  April  9. 1997,  tendered  for 
filing  its  development  of  actual  costs  for 
1996  related  to  substation  service 
provided  to  Consolidated  Edison 
Company  of  New  York.  Inc.  (Con 
Edison)  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FERC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  amounted  to  $263,171  for 

1996  and  will  be  the  basis  on  which 
estimated  charges  for  1997  will  be 
billed. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1, 

1997  as  agreed  by  the  parties. 
Central  Hudson  states  that  a  copy  of 

its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pennsylvania  Power  ft  Light 
Company 

(Docket  No.  ER97-249S-000] 

Take  notice  that  on  April  10, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
March  25,  1997  with  Illinova  Power 
Marketing  (Illinova)  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Service  Agreement  adds  Illinova  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  10, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Illinova  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Arizona  Public  Sendee  Company 

(Docket  No.  ER97-2494-O001 

Take  notice  that  on  April  9, 1997, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Axis  Station 
Participation  Agreement  between 
Arizona  and  Imperial  Irrigation  District 


Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pennsylvania  Power  ft  Light 
Company 

(Docket  No.  ER97-2496-000) 

Take  notice  that  on  April  10, 1997. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  filed  a  Service  Agreement  dated 
March  31, 1997  with  Enerz  Corporation 
(Enerz)  under  PP&Ls  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  Enerz  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  10, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Enerz  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-2497-0001 

Take  notice  that  on  April  10, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
ConAgra  Energy  Services,  Inc.  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Soutbem  California  Edison 
Company 

(Docket  No.  ER97-24g&-000l 

Take  notice  that  on  April  10, 1997, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
Cenerprise,  Inc.,  Idaho  Power  Company, 
Nevada  Power  Company,  Powerex,  and 
Williams  Energy  Services  Company  for 
Non-Firm  Point-To-Point  Transmission 
Service  under  Edison's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  r^ulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  efiiective  date  of  April  11, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Florida  Power  Corporation 

[Docket  No.  ER97-2499-000] 

Take  notice  that  on  April  10, 1997, 
Florida  Power  Corporation  (Florida 
Power)  filed  a  Cost-Based  Wholesale 
Power  Sales  Tariff  (CR-1)  (Tariff)  to 
permit  Florida  Power  to  engage  in 
transactions  for  capacity  and  energy  at 
negotiated  rates,  subject  to  a  cost-based 
cap.  Florida  Power  requests  that  the 
Tariff  be  made  effective  as  of  April  1 1 , 
1997. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Boston  Edison  Company 

(Docket  No.  ER97-250O-0OOJ 

Take  notice  that  on  April  10. 1997, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a 
Memorandiun  of  Understanding  and 
Agreement  (Agreement)  between  Boston 
Edison,  Pittsfield  Generating  Company, 
L.P.  (Pittsfield)  and  U.S.  Generating 
Company.  The  Agreement  establishes 
terms  and  conditions  of  transmission 
service  provided  by  Boston  Edison  to 
Pittsfield  under  Volume  No.  3  of  its 
FERC  Electric  Tariff.  The  Agreement 
also  establishes  a  rate  filing  moratoriiun. 
Boston  Edison  asks  that  the  Agreement 
be  accepted  as  a  Supplement  to  its  Rate 
Schedule  No.  171. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  the  Agreement  to  become 
effective  April  10, 1997  or,  if  such 
request  is  denied,  on  June  10, 1997. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  MidAmerican  Energy  Company 

(Docket  No.  ERg7-2513-000] 

Take  notice  that  on  April  11, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  filed  with  the 
Commission  Non-Firm  Transmission 
Service  Agreements  with  Union  Electric 
Company  (Union  Electric)  dated  March 
18, 1997,  and  Omaha  Public  Power 
District  (OPPD)  dated  March  18. 1997, 
entered  into  pursiiant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  eSiactive 
date  of  March  18, 1997  for  the 
Agreements  with  Union  Electric  and 
OPPD,  and  accordingly  neAa  a  waiver 


of  the  Commission's  notice  requirement 
MidAmerican  has  served  a  copy  of  the 
filing  on  Union  Electric,  OPPD,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Kansas  City  Power  ft  Light  €o. 

(Docket  No.  ERg7-2478-000l 

Take  notice  that  on  April  10, 1997. 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  11, 1997, 
between  KCPL  and  American  Energy 
Solutions,  Inc.  KCPL  proposes  an 
effective  date  of  March  17, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Qtizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Part^raph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoidd  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCCashsil, 
Secntary. 

(FR  Doc.  97-11422  Filed  5-1-97;  8:45  am] 
■NJJNS  CODE  SnT-OI-r 


DEPARTMENT  OF  BIERGY 

Federal  Energy  Regulatory 
Commiaaion 

pocket  No.  RP97-337-0001 

Northam  Natural  Qaa  Company;  Nodca 
of  Propoaad  Ctwngaa  in  FERC  Qaa 
Tariff 

April  28, 1997. 

Take  notice  that  on  April  23, 1997. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
Jime  1, 1997: 

Third  Revised  Sheet  No.  135 
Pint  Revised  Sheet  No.  135A 
First  Revised  Sheet  No.  13SB 
First  Revised  Sheet  No.  13SC 

Northern  states  that  the  above- 
referenced  sheets  are  being  filed  to 
increase  the  annual  cycle  quantity  and 
the  associated  deliverability  quantity  for 
service  imder  Rate  Schedule  FDD  by  3.5 
Bcf,  from  41.8  Bcf  to  45.3  Bcf. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LokCCMbBil. 
Secntary. 

(FR  Doc.  97-11419  Filed  5-1-97;  8:45  am) 
■uaiQ  CODE  am-ti-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP97-338-000] 

Richfield  Gas  Storage  System;  Notice 
of  Petition  for  Waiver  or  Exemption  of 
Certain  Order  Nos.  587-C 
Requirements  and  Request  for 
Expedited  Consideration 

April  28.  1997. 

Take  notice  that  on  April  24, 1997, 
Richfield  Gas  Storage  System  filed  a 
petition  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  for  waiver  or  exemption  of 
certain  specific  requirements  of  Order 
No.  5S7--C,  all  as  more  fully  set  forth  in 
the  petition  of  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  Mdth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  tX: 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  5, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Una  D.  CadMU. 
Secretary. 

[FR  Doc.  97-11420  Filed  5-1-97;  8:45  am] 
HUJNG  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocfcM  No.  RP97-39-002] 

Stingray  Pipeline  Company;  Notice  of 
Compliance  Rling 

AiHil  28, 1997. 

Take  notice  that  on  April  24, 1997, 
Stingray  Pi{>eline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1, 
Second  Substitute  First  Revised  Sheet 
No.  140  and  Original  Sheet  No.  140A,  to 
be  effective  December  1,  1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  on  March  25, 1997,  in 


IDocket  No.  RP97-39-000,  which 
required  Stingray  to  revise  Section  13.6 
of  the  General  Terms  and  Conditions  of 
its  Tariff  to  be  consistent  with  the  policy 
enunciated  in  Southern  Natural  Gas 
Company.  69  FERC  Paragraph  61,093 
(1994),  as  to  the  discounting  sequence 
for  interruptible  rates. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers,  interested  state 
commissions,  and  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
39-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  v<dth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasiielL 
Secretary. 

[FR  Doc:  97-11411  Filed  5-1-97;  8:45  ami 
BILLING  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DociMt  Na  RP97-38-00ZI 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  HIing 

April  28. 1997. 

Take  notice  that  on  April  24, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Second  Substitute  First 
Revised  Sheet  No.  139,  to  be  effective 
December  1, 1996. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
March  25, 1997,  in  Docket  No.  RP97- 
38-000,  which  required  Trailblazer  to 
revise  Section  16.6  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  be 
consistent  with  the  policy  enunciated  in 
Southern  Natural  Gas  Company,  69 
FERC  paragraph  61,093  (1994),  as  to  the 
discounting  sequence  for  interruptible 
rates. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
furisdictional  customers,  interested  state 


commissions,  and  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
38-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  CashsU, 
Secretary. 
(FR  Doc.  97-11410  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

P>ocii«t  No.  CP97-3S8-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Autttorization 

April  28. 1997. 

Take  notice  that  on  April  21, 1997. 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center,  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP97-358-O00  a  request  pursuant  to 
Sections  157.205, 157.212(a),  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212(a),  and 
157.216(b))  for  authorization  to  abandon 
in  place  approximately  4.3  miles  of  the 
Ft.  Scott  8-inch  lateral  pipeline,  to 
replace  the  Greeley  Gas  town  border 
meter  setting  and  connect  it  to  an 
adjacent  16-inch  pipeline,  to  convert 
two  domestic  customers  to  propane 
service,  and  to  abandon  service  from  the 
8-inch  pipeline,  all  in  Bourbon  County, 
Kansas,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-479-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

WNIG  states  that  the  Ft.  Scott  line  was 
originally  installed  in  1929  and 
certificated  in  Docket  No.  6-298.  WNG 
asserts  that  the  pipeline  to  be 
abandoned  is  shallow,  has  a  history  of 
leaks,  and  is  a  high  maintenance  line. 
WNG  contends  that  the  only  service  on 
this  line  is  to  the  Greeley  town  border 
and  two  domestic  customers.  The 


Greeley  town  border  was  installed  in 
1947  pursuant  to  Docket  No.  G-934.  It 
consisted  of  a  single  4-inch  meter  run, 
and  will  be  replaced  size  for  size  in  the 
same  location.  WNG  will  construct 
approximately  500  feet  of  4-inch 
pipeline  to  connect  the  enlaced  Greeley 
town  border  to  an  adjacent  16-inch 
pipeline.  WNG  asserts  that  the  most 
recent  peak  day  and  annual  voltime  for 
the  Greeley  town  border  is  2,049  Dth 
and  227,503  Dth,  respectively.  WNG 
does  not  anticipate  any  change  in 
volume  as  a  result  of  the  proposal.  WNG 
states  that  Greeley  is  aware  of  and  has 
agreed  to  the  proposal.  Additionally, 
WNG  claims  that  the  domestic 
customers  have  agreed  to  convert  to 
propane. 

WNG  asserts  that  the  {woposal  will 
not  significanUy  affect  a  sensitive 
environmental  area.  WNG  states  it  has 
attached  copies  of  its  blanket  clearance 
letters  from  the  U.S.  Fish  and  Wildlife 
Service,  the  Kansas  Department  of 
Wildlife  and  Parks,  and  the  Kansas  State 
Historic  Preservation  Officer. 
Additionally,  WNG  states  that  it  is 
sending  a  copy  of  the  request  to  the 
Kansas  Corporation  Commission.  WNG 
states  that  the  proposal  is  not  prohibited 
by  an  existing  tariff,  and  WNG  as 
sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment 
or  disadvantage  to  its  other  customers. 

WNG  submitted  die  two  lettns  that  it 
submitted  to  its  domestic  customers,  in 
which  WNG  has  offered  to  reimburse 
the  customers  for  the  cost  of  converting 
from  natural  gas  to  propane.  WNG  states 
that  the  cost  of  conversion  is  $12,090.45 
far  the  two  domestic  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Crnnmiwrion, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Ragulaticms  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
die  proposed  activity  shall  be  deemed 
authorized  eSsctive  the  day  afteo'  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filled  and  not  irithdiawm 
within  30  days  after  the  time  allovired 
far  filing  a  protest  the  instant  request 
shall  be  treated  as  an  q>plicatioo  far 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EQ97-66-000,  et  eL] 
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April  25, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  LTnei^gia,  Limited  Partnership 

(Docket  Na  EG97-55-O001 

On  April  15, 1997  L'Energia,  Limited 
Partnership  (L'Energia)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commisaion)  an  ^plication  for 
determination  of  exempt  wholesafe 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

L'Energia  is  a  Delaware  Limited 
Partnership  which  was  organized 
exclusively  for  the  purpose  of 
developing,  owning,  and  operating  an 
electric  genoating  facility  in  Lowell, 
Massachusetts.  L'Eneigia's  facility  is  an 
85  MW  net  capacity,  gas-fired 
cogeneration  facility.  L'EnergisVates 
that  no  rate  m  charge  in  connection 
with  this  facility  was  in  effect  under  the 
laws  of  any  state  as  of  Octobm  24, 1992 
or  any  time  thereafter.  L'Energia  fiirtlm 
states  that  copies  of  the  application 
were  served  upon  the  Securities  and 
Exchange  Commission  and  the 
Massachusetts  Department  of  Public 
UtiUties. 

Comnwnt  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  thoae  that  concern  the 
adequacy  or  accuracy  of  the  application. 


ia( 

(FR  Doc.  97-11396  Fflad  5-1-07: 8:45  am] 
oooeanT-M-n 


2.  American  tLti-Tvmi  Company  td 
Ddaware  Coanty,  LJ. 

(Dodcet  No.  BGQ7-56-000) 

On  April  15, 1997,  American  Ref-Puel 
Company  of  Delaware  County,  LP. 
("ARC'),  a  Delaware  limited 
pertnership,  with  its  {nindpal  place  of 
business  at  c/o  Aifierlcan  Ref-I^iel 
Company,  770  NordiEldridga,  Houston. 
TX  77079,  filed  writh  the  Federal  Eneigy 
Regulatory  Commisaion  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

ARC  is  engaged  dhnsctly  and 
exclusivdy  fax  the  busineas  (downing  or 
operating,  or  both  owning  and 
(^tenting,  a  municipal  solid  waste-fired 
small  power  productiaa  facility  with  a 
maximum  net  power  production 
capacity  of  79.5  MW  which  is  an 


eligible  facility.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  is  and  will  be 
purchased  at  wholesale  by  Atlantic  Qty 
Electric  Company  and  PEiCO  Eneigy 
Company. 

Comment  date:  May  12, 1997,  in 
accordance  with  Standard  Paragr^ih  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

CmqMny 


3.  LowdI( 
I  imited  Partnerahqt 

(Docket  No.  EG97-57-000) 

On  April  15, 1997  Low^  _ 
Cogeneration  Company  Limited 
Partnership  (LQCLP)  filed  with  the 
Federal  Eiieigy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

LCCLP  is  a  Delaware  Limited 
Partnership  which  was  organized 
exclusively  for  the  purpose  of 
developing,  owning,  and  opeiating  an 
electric  generating  facility  in  Lowell, 
Massachusetts.  The  Facility  is  a  29  MW 
(net)  gas  turbine  topping-cjrcle 
cogeneration  facility  fueled  primarily  by 
natural  gas.  LOCLP  states  that  no  rata  or 
charge  in  connection  with  this  facility 
was  in  efiisct  imder  the  laws  of  any  state 
as  of  Octobw  24, 1992  or  any  time 
thereafter.  LOCLP  furth»  states  that 
copies  of  the  application  were  served . 
uptm  the  Securities  and  Exdwnge 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  12, 1997,  in 
acowdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wdU  limit  its  consideration 
of  conmients  to  thoae  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  New  Yaik  Slate  Ebdrk  ft  Gee 
Corporatiaa 

(Dodat  No.  ERg7-19S»-000) 

Take  notice  that  New,  Yorii  State 
Ehctiic  ft  Gas  Corporation  (NYSEG)  on 
^iril  1, 1997,  tendered  for  filing  a  letter 
requesting  that  the  Fedefal  Ene^ 
Regulatoiy  Commission  (Commission) 
wididraw  from  fiirdm  conaidetalion 
service  agreements  (Service 
Agreements)  filed  by  NYSEG  on  Mardi 
4. 1997.  under  which  NYSEG  propoaed 
to  provide  capacity  and/or  eneigy  to 
Koch  Bnatgy  Trading.  Inc.  (Koch).  Duke/ 
Louis  Dreyfus  LX.C  (DID).  Federal 
Eneigy  Sales,  Inc(FES),  Qtizens 
i.«hm»n  Power  Salos  (Qtizens).  and 
Rainbow  Energy  Marketing  Coiporation 
(REMJin  aocoidance  with  the  NYSEG 

tariff  (TarilQ. 
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By  order  issued  on  March  21, 1997 
under  Docket  No.  ER97-1347-000,  the 
Commission  denied  without  prejudice 
to  refiling,  NYSEG's  application  to  sell 
power  under  the  Tariff.  The  Service 
Agreements  were  filed  pursuant  to 
Section  35.1  of  the  Ck>mmission's  Rules 
of  Practice  and  Procedure. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Koch,  FES,  DLD,  Qtizens 
and  REM. 

Comment  date:  May  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  MinneaoU  Power  and  Light  Company 

[Docket  No.  ER97-2379-000] 

Take  notice  that  on  April  17, 1997. 
Miimesota  Power  and  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Deaeiet  Generation  k  Tranamiwion 
Cofqierathre 

[Docket  No.  ER97-2473-O00] 

Take  notice  that  on  April  9, 1997, 
Deseret  Generation  &  Transmission 
Cooperative  tendered  for  filing  a  Notice 
of  Termination  of  Rate  Schedule  FERC 
No.  1  (Power  Sale  Agreement  with 
Department  of  Water  &  Power  of  the 
City  of  Los  Angeles). 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Power  and  Light  Company, 
Wait  TexM  Utilities  Company.  Public 
Sarrioa  Company  of  Oidalimna  and 
Soudnvaatern  Electric  Power  Co. 

[Docket  No.  ER97-2475-000I 

Take  notice  that  on  April  9, 1997. 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  "CSW  Operating 
Companies")  submitted  for  filing  a 
service  agreement  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  s«rvice  to  Arkansas 
Electric  Cooperative  Corporation  in 
accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff.  The  CSW  Operating 
Companies  request  that  the  agreement 
be  accepted  to  become  effective  on 
March  7, 1997. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filkig  has  been  served 
on  Arkansas  Electric  Cooperative 
Corporation  and  the  Ari^usas  Public 
Seivice  Comniisalcm 


Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Georgia  Power  Company 

(Docket  No.  ER9  7-2483-000] 

Take  notice  that  on  April  10, 1997. 
Georgia  Power  Company  (Georgia 
Power)  filed  with  the  Commission  six 
copies  of  a  "Pseudo  Scheduling  and 
Service  Agreement"  (PSSA)  dated  April 
8, 1997,  between  Georgia  Power  and 
Municipal  Electric  Authority  of  Georgia 
(MEAG)  (collectively,  the  Parties).  Upon 
its  effectiveness,  the  PSSA  will 
terminate  the  Parties  currenUy  effected 
Wholesale  Partial  Requirements  Electric 
Service  Contract  dated  November  23, 
1992,  which  contract  incorporates  the 
terms  of  Georgia  Power's  Partial 
Requirements  Tariff  efiiactive  January  1 , 
1993. 

Georgia  Power  states  that  the  PSSA 
reflects  the  outcome  of  several  months 
of  negotiation  between  Georgia  Power 
and  MEAG  aimed  at  restructuring  the 
parties  service  relationship  in  lif^t  of 
growing  competitive  pressures  and 
opportunities.  The  filing  states  that 
upon  its  effectiveness,  the  PSSA  will 
afford  KAAG  significant  independence 
and  flexibility  to  pursue  bulk  power 
opportimities  in  the  competitive 
maricstplace,  and  at  the  same  time 
ensure  that  the  reliability  and 
economies  inherent  in  control  area 
operation  are  preserved  for  the  benefit 
of  Georgia  Power's  and  MEAG's 
customers. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tan^a  Electric  Cooqiany 

[Dockflt  No.  ER97-2484-000] 

Take  notice  that  on  April  10, 1997. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filLog  a  Letter  of 
Commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Utilities 
Conunission.  City  of  New  Smyrna 
Beach,  Florida  (New  Smyrna). 

Tampa  Electric  propoaes  that  the 
Letter  of  Commitment  be  made  efiiactive 
as  of  June  1, 1997,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  New 
Smyrna  and  the  Florida  Public  Service 
Commission. 

Comment  date:  May  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  InlwatalB  few  Cawpaey 

pocket  No.  ER97-2S01-O00) 

Take  notice  that  on  April  10. 1997. 
Intentate  Power  Company  (IPW) 


tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  the  Qty  of 
McGregor.  Under  the  Service 
Agreement,  IPW  will  provide  Networic 
Integration  Transmission  Service  to  the 
City  of  McGregor. 

Comment  date:  May  9, 1997,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Interstate  Power  Conqtany 

(Docket  No.  ER97-2502-0001 

Take  notice  that  on  April  11 ,  1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  Wisconsin 
Power  and  Light  (WPL).  Under  the 
Service  Agreement,  IPW  will  provide 
Network  Integration  Transmission 
Service  to  WPL  for  the  City  of 
Guttenberg. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Interstate  Power  Conpany 

(Docket  No.  ER97-2503-0001 

Take  notice  that  on  April  11, 1997, 
Intentate  Power  Company  (IPW) 
tendered  for  filing  three  Transmission 
Service  Agreements  between  IPW  and 
ComBelt  Power  Cooperative  (ComBelt). . 
Under  the  Transmission  Service 
Agreements.  IPW  will  provide  firm 
point-to-point  transmission  service  to 
ComBelt   . 

Comment  date:  May  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  W^aconsin  Public  Service 
Corporatiim 

[DockBt  No.  BR97-2504-000) 

Take  notice  that  on  April  11. 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and  North 
Central  Power  Co.,  Inc.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff.  FERC  Original  Volume  No.  11. 

Conunent  date:  May  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Pwwer  ft  Ugfat  Compear 

[Docket  No.  ER9  7-2505-000) 

Take  notice  that  on  April  11. 1907, 
Carolina  Power  k  Light  Company 
(CPftL)  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CPld.  and  Ab  following 
Eligible  Tranamiasion  Customers:  Ohio 
Edison  Company  and  Pennsylvania 


Power  Company  (The  Ohio  Edison 
System);  ConAgra  Energy  Services.  Inc.; 
and  PacifiCorp  Power  Marketing,  Inc. 
Service  to  each  Eligible  Customer  will 
be  in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  ft  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2506-000) 

Take  Notice  that  on  April  11. 1997. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  LGftE  Power  Marketing. 
Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
LGftE  Power  Marketing.  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
LGftE  Power  Mariceting,  Inc.  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  April  30,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  R^ulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consimier  Coimselor. 

Comment  date:  May  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ohio  Valley  Electric  Corporatiim 
Indiana-Kentucky  Qectric  Covporation 

[Docket  No.  ER97-2514-000) 

Take  notice  that  on  April  11. 1997. 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
("OVEC")  tendered  for  filing  a  Service 
Agreement  fca  Non-Firm  Point-To-Point 
Transmission  Service,  dated  April  2. 
1997  (the  "Service  Agreement") 
betwem  The  Power  Company  of 
America.  L.P.  ("PCA")  and  OVEC 
OVEC  proposes  an  effective  date  of 
April  2, 1997  and  requests  Mraiver  of  the 
Commission's  notice  requirement  to 
allow  the  requested  efiiactive  date.  The 
Service  Agreemei^t  provides  for  non- 
firm  transmission  service  by  OVEC  to 
PCA. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 


forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

A  copy  of  this  filing  was  served  upon 
PCA. 

Comment  date:  May  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wiaconain  Powo'  and  Light 
Conqiany 

(Docket  No.  ER97-2515-0001 

Take  notice  that  on  April  11, 1997. 
Wisconsin  Power  and  Light  Company 
(WPftL),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  American  Energy 
Solutions,  Inc.  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WPftL's  transmission  tariff. 

WPftL  requests  an  effective  date  of 
March  6,1997,  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wiaconain  Public  Service 
Cuporation 

(Docket  No.  ERg7-2516-000| 

Take  notice  that  on  April  11. 1997. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Manitowoc  Public 
Utilities.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff. 
FERC  Original  Volume  No.  11. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  XENERGY,  inc. 

[Docket  No.  ER97-2S17-000] 

Take  notice  that  on  April  11, 1997, 
XENERGY,  Inc.  (XENERGY)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Rate  Schedule 
No.  1,  which  permits  XENERGY  to  make 
wholesale  power  sales  at  market-based 
rates. 

Comment  date:  May  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  State  Electiic  ft  Gas 
Corporatioii 

[Docket  No.  ER97-2518-000] 

Take  notice  that  on  April  11. 1997, 
New  York  State  Electric  ft  Gas 
Corporation  (NYSEG).  tendered  for 
filing  with  the  Federal  Energy 
ReguJatOiy  rnrnmi—inn  NYSEG's 


Electric  Power  Sales  Tariff.  FERC 
Electric  Rate  Schedule,  Original  Volimie 
No.  1 .  which  permits  NYSEG  to  make 
wholesale  power  sales  at  market-based 
rates  or  cost-based  rates. 

Comment  date:  May  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  South  Carolina  Electric  ft  Gaa 
Campaay 

[Docket  No.  ERg7-2521-000l 

Take  notice  that  on  April  11. 1997. 
South  Carolina  Electric  ft  Gas  Company 
(SCEftG)  submitted  a  service  agreement 
establishing  Koch  Energy  Tra<fing.  Inc. 
(KET)  as  a  customer  under  the  terms  of 
SCEftG's  Open  Access  Transmission 
Tariff. 

SCEftG  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement  Accordingly,  SCEftG 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  KET,  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  May  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wiaconain  Electric  Fawer  Company 

[Docket  No.  ERg  7-25  22-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
April  11, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a  Non- 
Firm  Transmission  Service  Agreement 
between  itself  and  AIG  Trading  Corp. 
The  Electric  S«vice  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
AIG  Trading  Corp.  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  AIG  Trading  Corp..  the  PuUic 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Commentdate:  May  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

land  Electric 


23.  Rochaatar  Gi 
Cotporalian 

(Docket  No.  ER97-2523-O001 

Take  notice  that  on  April  11. 1997. 
Rocheater  Gas  and  Electric  Corporation 
(RGftE)  filed  a  Service  Agreement 
between  RGftE  and  the  CMS  Marketing. 
Services  and  Trading  Company 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
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to  the  rates,  tenns  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9. 1996  in  Docket  No. 
0X96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  7. 1997  for  the  CMS  Marketing, 
Services  and  Trading  Company  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Conunission  and  on  the 
Customer. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  niinois  Public  Service 
Company 

[Docket  No.  ER97-2525-0001 

Take  notice  that  on  April  14, 1997, 
Central  Illinois  Public  Service  Company 
(OPS)  submitted  a  Service  Agreement, 
dated  December  31, 1996,  establishing 
AIG  Trading  Corporation  as  a  customer 
under  the  terms  of  CIPS'  Coordination 
Sales  Tariff  CST-1  (CST-1  Tariff). 

OPS  requests  an  eSisctive  date  of 
March  15, 1997  for  the  service 
agreement  and  the  revised  Index  of 
Customers.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  AIG  Trading  Corporation 
and  the  Illinois  Commerce  Commission. 

Comment  date:  May  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duke  Power  Company 

(Docket  No.  ER97-2526-O00I 

Take  notice  that  on  April  14, 1997, 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Ohio  Edison 
Company  and  Pennsylvania  Power 
Company,  collectively  the  Ohio  Edison 
System,  dated  as  of  March  7. 1997 
(TSA).  .The  parties  have  not  engaged  in 
any  transactions  under  the  TSA  as  of  the 
date  of  filing.  Duke  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  Duke  will  provide  the 
Ohio  Edison  System  non-firm  point-to- 
point  transmission  service  under  Duke's 
Pro  Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  March  17, 1997. 

Comment  date:  May  9. 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Illinois  Light  Conqtaay 

(Docket  No.  ER97-2527-000I 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street. 


Peoria,  Illinois  61202,  on  April  14. 1997, 
tendered  for  filing  with  the  Commission 
a  substitute  Index  of  Customers  under 
its  Coordination  Sales  Tariff  and  service 
agreements  for  three  new  customers. 

CILCO  requested  an  effective  date  of 
April  30, 1997. 

Copies  of  the  filing  were  served  on  the 
afiiected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Olinois  Light  Company 

(Docket  No.  ER97-2528-000I 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO).  300  Liberty  Street, 
Peoria,  Illinois  61602,  on  April  14, 1997, 
tendered  for  filing  with  the  Commission 
a  substitute  Index  of  Point-To-Point 
Transmission  Service  Customers  under 
its  Open  Access  Transmission  Tariff  and 
service  agreements  for  four  new 
customers. 

CILCO  requested  an  effective  date  of 
April  3, 1997. 

Copies  of  the  filing  were  served  on  all 
affected  customera  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southwestern  Power  Marketers. 
Incorporated 

(Docket  No.  ER97-2529-000) 

Take  notice  that  Southwestern  Power 
Marketers,  Incorporated  (Southwestern) 
on  April  14, 1997,  tendered  for  filing 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1.  to  be  effective  on  July 
1. 1997. 

Southwestern  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  maiketer  and  a  broker.  In 
transactions  where  Southwestern 
purchases  power,  including  capacity 
and  related  services  bom  electric 
utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
Southwestern  mil  be  functioning  as  a 
marketer.  In  Southwestern 's  marketing 
transactions.  Southwestern  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties.  All  sales  will  be  at  arms- 
length,  and  no  sales  will  be  made  to 
affilttted  entities.  In  transactions  where 
Southwestern  does  not  take  tide  for  the 
electric  power  and/or  energy. 
Southwestern  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 


services.  Southwestern  is  not  in  the 
business  of  producing  or  transmitting 
electric  power.  Southwestern  does  not 
currenUy  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  May  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Interstate  Power  Company 

(Docket  No.  ER97-2530-0001 

Take  notice  that  on  April  14, 1997, 
Interatate  Power  Company  (IFW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Delhi  Energy  Services,  Inc.  (Delhi). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
Delhi. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Texas-New  Mexic»  Power  Company 

(Docket  No.  ER97-2531-000I 

Take  notice  that  on  April  14, 1997. 
Texas-New  Mexico  Power  Company 
tendered  for  filing  an  application  for  a 
Commission  order  accepting  a  proffered 
rate  schedide  for  macket-based  rates  and 
providing  for  associated  authorizations 
and  requirements. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Zand  Development  Corporation 

(Docket  No.  ER97-2S32-0001 

On  April  10, 1997,  Zond  Development 
Corporation.  444  S.  Flower  Street,  Suite 
4545,  Los  Angeles.  California  90071 
(Zond  Development),  filed  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Sections  35.12  and  35.205 
of  the  Commission's  regulations  the 
Application  of  Zond  Development 
Corporation  For  Order  Accepting  Rates 
For  Filing,  Determining  Rates  To  Be  Just 
And  Reasonable,  And  Granting  Certain 
Waivers  and  Preapprovals. 

Zond  Development  is  constructing  a 
wind  turbine  facility  (along  with  certain 
appurtenant  interconnected 
transmission  facilities)  near  Alta,  Iowa. 
The  facility  will  consist  of 
approximately  150  wind  turbines,  each 
with  a  nameplate  capacity  of  750  kW, 
residting  in  a  peak  generating  capacity 
of  112.5  MW.  All  energy  and  capacity 
produced  by  the  facility  will  be  sold  to 
MidAmerican  Energy  Company  at  rates 
negotiated  between  the  parties. 


Comment  date:  May  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Peoo  Energy  Company 

(Docket  No.  ER97-2533-000I 

Take  notice  that  on  April  14. 1997, 
PECO  Energy  Company  (F^CO).  filed  a 
Service  Agreement  dated  March  31. 
1997  with  Plum  Street  Energy  Marketing 
(PLUM  STREET)  under  PECO's  FERC 
Electric  Tariff  Ctaiginal  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
Plum.Street  as  a  oistomer  under  the 
Tariff. 

PEGO  requests  an  effiactive  date  of 
March  31. 1997.  for  the  Service 
A^eement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Plum  Street  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER9  7-25  34-000) 

Take  notice  that  on  April  14. 1997. 
Miimesota  Power  &  Light  Company, 
tendered  for  filing  signed  Service 
Agreements  with  the  following:  Qtizens 
Lehman  Power  Sales,  ConAgra  Energy 
Services.  Inc.,  Illinois  Power  Company, 
Nor  Am  Energy  Services,  Inc.,  PanEnergy 
Power  Services,  Sonat  Power  Marketing 
LP..  Southern  Energy  Trading  & 
Marketing,  Inc.,  Union  Electric 
Company.  Western  Resources,  and  WPS 
Energy  Services,  Inc. 
Under  its  Non-Firm  Point-to-Point 
Transmission  Service  to  satisfy  its  filing 
requirements  under  this  tarifL 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Wisconsin  Public  Sonrica 
Corporation 

(Docket  No.  ER97-2535-0001 

Take  notice  that  on  April  14, 1997. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  CMS  Marketing. 
Services  and  Trading.  The  Agreement 
provides  for  transmission  service  tmder 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volimie  No.  11. 

Conunent  date:  May  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  CcHBsitnwrs  Power  Conqiany 

(Docket  No.  PA93-3-002] 

Take  notice  that  on  January  21. 1907. 
Consumen  Power  Company  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket 


Comment  date:  May  9. 1997.  in 
accordance  with  Standard  Pmagraph  E 
at  the  end  of  this  notice. 

36.  Oklahoma  Gas  &  Electric  Cmnpany 

(Docket  No.  PA93-52-O01) 

Take  notice  that  on  March  28. 1997. 
Oklahoma  Gas  &  Electric  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  May  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Pint  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sfflve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCCMbBil. 
Secretary. 

(FR  Doc.  97-11450  Filed  5-1-97;  8:45  am] 
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DEPARfTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coiwinlsaloo 

(Prolsct  Noa.  DI97-6-000,  el  aL] 

I  lydroeleclric  AppHcetions 
[SomereVille  llydroPower  GenCo,  el 
•L];  Notice  of  AppHcatlone 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  DI97-5-000. 

c.  Date  Filed:  March  27. 1997. 

d.  Applicant:  SomersVille 
HydroPower  GenCo. 

e.  Name  of  Project:  Somersville  Mill 
Pond  Dam  F^roject 

/.  Location:  Scantic  River,  in  the 
Town  of  Somers,  Tolland  County, 
Connecticut 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C  817(b). 


h.  Applicant  Contact:  Joseph  S. 
Cudnik.  Jr..  70  Somen  ¥Ull  Circle. 
Somen,  CT  06071-1927.  (860)  654- 
9378. 

i.  FERC  Contact:  Etta  Foster.  (202) 
21&-2679. 

/.  Comment  Date:  May  30, 1997. 

k.  Description  of  Project:  The 
proposed  project  will  consist  ot  (1)  A 
dam.  21.5  feet-high  and  185-feet  wide; 
(2)  a  spillvray;  (3)  a  7Q-fioot-long 
penstock,  8  faet  in  diameter  (4)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  220  kW;  (5) 
a  tailiace;  (6)  a  reservoir  with  a  surface 
area  of  217.800  square  feet,  and  a 
drainage  area  of  57  square  feet;  (7)  three 
transmission  lines,  and  (8)  appurtenant 
fecilities. 

When  a  petition  for  Declaratory  Order 
is  filed  widi  the  Federal  Energy 
Regulatory  Conoimission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  intentate  or  foreign 
commerce  would  be  affected  by  the 
project  The  Commission  also 
determines  whether  or  not  the  project 
(1)  Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States:  (3)  would  utilize  surplua 
water  or  water  power  from  a 
government  dam;  or  (4)  if  ^plicable. 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  si^iificanUy 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant  shall 
negotiate  a  purchase  agreement  for  the 
sale  ofpower  generated  at  the  project 

m.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

2a.  Type  of  Application:  Changes  in 
Project  Land  Rights  and  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  Name  and  No.:  Pillager 
Hydroelectric  Project  FERC  Project  No. 
2663-005. 

c.  Date  Filed:  February  14. 1997. 

d.  Applicant:  Miimesota  Power  and 
Light  Company. 

e.  Location:  Lake  Placid  on  the  Crow 
Wing  River  in  the  Township  of  Pillager 
in  Morrison  County,  Miimesota. 

/.  Filed  Pursuant  to:  Federal  Powot 
Act  16  U.S.C  791(a>-825(r). 

g.  Applicant  Contact:  Mr.  John  J. 
Paulson.  Minnesota  Power  and  light 
Company  30  West  Superior  Street, 
DuluUl.  MN  55802.  (218)  722-5642. 

h.  FERC  Contact:  Steve  Naugle,  (202) 
219-2805. 

i.  Comment  Date:  Jime  2, 1997. 

;'.  Description  of  the  Filing:  Minnesota 
Power  and  Light  Company  requests 
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approval  to  convey  leases  of  land  within 
the  Pillager  Project  boundary  to  adjacent 
private  property  owners  to  provide 
access  to  Lake  Placid.  The  total  amount 
of  project  land  proposed  for  lease 
conveyance  is  26.31  acres.  The  project 
lands  that  would  be  leased  are  located 
adjacent  to  lots  1  through  17  of  the  Tall 
Timbers  Subdivision  and  lots  1  through 
15  of  the  North  View  Shores 
Subdivision.  The  applicant  proposes  to 
convey  both  group  and  individual 
access  leases. 

k.  This  notice  also  consists  of  the 
following  standard  paragmphs:  B,  Cl, 
D2. 

3a.  Type  of  Application:  Surrender  of 
License  (Major). 

b.  Project  No.:  3034-008. 

c.  Date  Filed:  February  24, 1997. 

d.  Applicant:  Arkansas  Electric 
Cooperative  Corporation. 

e.  Name  of  Project:  Arkansas  River 
Lock  and  Dam  No.  3,  Hydroelectric 
Project. 

/.  Location:  On  the  Arkansas  River  in 
Jefferson  and  Lincoln  Counties, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Contacts:  S.  Maurice  Robinson, 
Director,  Engineering,  Construction  & 
Operations,  Arkansas  Electric 
Cooperative  Corporation,  P.O.  Box 
194208.  Little  Rock.  AR  72219-4208, 
(501)  570-2200. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202) 219-2671. 

j.  Comment  Date:  May  28, 1997. 

k.  Description  of  the  Proposed  Action: 
The  licensee  requests  to  surrender  its 
license  for  the  proposed  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2, 
andD2. 

4a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Adirondack  Hydro 
Development  Corporation  and  McCrath 
Industries,  Inc. 

c.  Project  No.:  The  proposed 
Waterford  Hydroelectric  Project,  FERC 
No.  10648-003  is  to  be  located  on  the 
Hudson  River,  in  Saratoga  and 
Rensselear  Coimties,  New  York. 

d.  Date  Filed:  March  12, 1997. 

e.  Pursuant  to:  P.L.  104-242. 
/.  Applicant  Contact:  Keith  F. 

Comeau.  Vice  President,  Adirondack 
Resource  Management  Associates,  LLC. 
P.O.  Box  829,  Two  Franklin  Square. 
Saratoga  Springs,  NY  12866,  (518)  587- 
4300. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  May  27, 1997. 

J.  Description  of  the  Requests:  The 
licensees  request  that  the  existing 


deadline  for  the  commencement  of 
construction  for  FERC  Project  No.  10648 
be  extended  to  June  9, 1999.  The 
licensees  also  request  that  the  deadline 
for  submission  of  an  access  agreement 
with  the  State  of  New  York  under 
Article  305  be  extended  to  60  days  prior 
to  commencement  of  construction  of  the 
project.  Further,  the  licensees  request 
that  the  deadline  to  file  a  dam 
rehabilitation  plan  and  schedule,  as 
required  by  article  306,  be  extended  to 
June  9, 1999. 

;'.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

5a.  Type  of  Application:  Surrender  of 
License. 

6.  Project  No.:  4357-016. 

c.  Date  Filed:  April  1, 1997. 

d.  Applicant:  Clifton  Hydro-Power 
Limited  Partnership. 

e.  Name  of  Project:  Clifton  Mills  #2. 
/.  Location:  On  the  Pacolet  River,  in 

Spartansburg  Coimty,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Contact:  Paul  V.  Nolan, 
Esq.,  5515  N.  17th  Street,  Arlington,  VA 
22205,  (703)  534-5509. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

/.  Comment  Date:  Jime  9, 1997. 

k.  Description  of  Application:  The 
licensee  seeks  to  surrender  its  license 
because  it  was  not  able  to  obtain 
financing  to  complete  construction  of 
the  project.  Only  five  percent  of  the 
construction  work  to  complete  the 
project  has  been  done. 

7.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2. 
and  D2. 

Standard  Paragraphs 

B.  Comments.  Protests,  orMotiorts  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 


applicable,  and  the  Project  Number  of   • 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  E)C  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
firom  the  Applicant  If  an  agency  does 
not  file  comments  within  tiie  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  April  25, 1997.  Washington,  DC 
LoteD.Caahall. 
Secretary. 

(PR  Doc.  97-11421  FUed  5-1-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Southeostam  Poww  Administration 

Proposad  Rals  Adiustmant 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice  of  rate  order. 

WMMARY:  The  Deputy  Secretary  of  the 
Department  of  Energy  confirmed  and 
approved,  on  an  interim  basis.  Rate 


Schediile  SJ-1.  The  rate  was  approved 
on  an  interim  basis  through  June  30, 
1999,  and  is  subject  to  confirmation  and 
approval  by  the  Federal  Regulatory 
Commission  on  a  final  basis. 
DATES:  Approval  of  rate  on  an  interim 
basis  is  effective  through  June  30, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leon  Jourolmon.  Assistant 
Administrator,  Finance  &  Marketing, 
Southeastern  Power  Administration, 
Department  of  Energy,  Samuel  Elbert 
Building,  2  South  Public  Square, 
Elberton.  Georgia  30635-2496,  (706) 
213-3800. 

8UPPI.£IIBfTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  December  14, 1994,  in 
Docket  No.  EF94-302 1-000,  confirmed 
and  approved  Wholesale  Power  Rate 
Schedules  CC-l-D,  CM-l-C,  CEK-l-C. 
CSI-l-C,  CTV-l-C,  CK-l-C,  and  CBR- 
1-C  through  June  30. 1999.  This  order 
includes  the  Wholesale  Power  Rate 
Schedule  SJ— 1  for  the  sale  of  power 
from  the  Stonewall  Jackson  Project. 

Issued  in  Washington,  D.C.,  April  24, 1997. 
OmtIm  B.  Curtis, 

Deputy  Secretary. 

Deputment  of  Energy 

Depaty  Secretary 

[Rate  Order  No.  SEPA-aq 

SoiHli*— I»ni  PmwT  AtimiwiatraHnw — 

Comberiaiid  Systen  Power  Rates,  Order 
Confirmiiig  and  Approving  Power  Rates  oo 
an  IntBiiin  Basis 

Punuant  to  Sections  302(a)  and  301(b)  of 
the  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  the  functions  of  the  Secretary 
of  the  Interior  and  the  Federal  Power 
Commission  under  Section  5  of  the  Flood 
Control  Act  of  1944, 16  USC  825s,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and  vested 
in  the  Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108.  effective  May  30, 1986, 
51  FR 19744  (May  30. 1986),  the  Secretary  of 
Eneigy  delegated  to  the  Administrattv  the 
authority  to  develop  power  and  transmission 
rates,  and  delegated  to  the  Under  Secretary 
the  authority  to  confirm,  approve,  and  place 
ia  effect  such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  the  authority  to  confirm 
and  approve  on  a  final  basis  or  to  disapprove 
rates  developed  by  the  AdministraUv  under 
the  delegation.  On  November  4, 1993,  the 
Secretary  of  Energy  issued  Amendment  Na 
3  to  Delegation  Order  No.  0204-108,  granting 
the  Deputy  Secretary  authority  to  confirm, 
approve,  and  place  into  effect  Southeastsm's 
rates  on  an  interim  basis.  This  rate  is  issued 
by  the  Deputy  Secretary  pursuant  to  said 
notice. 

Backgroand 

Power  from  the  Cumberiand  System  is 
presently  sold  imder  Wholesale  Power  Rate 
Schedules  OC-1^.  CM-l-C  CEX-l-C  CSI- 


l-C,  CTV-l-C  CK-l-C,  and  CBR-l-C 
These  rate  schedules  were  approved  by  the 
FERC  on  December  14, 1994,  for  a  period 
ending  Jime  30, 1999. 

Pul^c  Notice  and  Comment 

Southeastern  prepared  a  Power  Repayment 
Study  dated  October  1996  for  the 
Cumberland  System  which  showed  that 
revenues  at  current  rates  and  including  the 
proposed  Stonewall  Jackson  Projects  rate 
were  adequate  to  meet  repayment  criteria.  On 
August  26. 1996,  by  Federal  Regialer  Notice 
61  FR  43760,  Southeastern  proposed  to 
include  the  Stonewall  Jacksian  Project  in  the 
Cumberland  System.  The  Notice  also  gave 
the  opportuni^  for  review  and  comment, 
with  a  deadline  for  the  written  comments  on 
September  27, 1996.  Southeastern  received 
no  written  comments. 

Diaciiaaioa 

System  Repayment 

An  examination  of  Southeastem's  revised 
system  power  repayment  study,  prepared  in 
October  1996.  for  the  Cumberland  System  • 
shows  that  with  the  proposed  rates,  all 
system  power  costs  are  paid  within  the  50- 
year  repayment  period  required  by  existing 
law  and  DOE  Procedure  RA  6120.2.  The 
Administrator  of  Southeastern  has  certified 
that  the  rates  are  consistent  with  applicable 
law  and  that  they  are  the  lowest  possible 
rates  to  customers  consistent  with  sound 
business  principles. 

Environmental  Impact 

Southeastern  has  reviewed  the  possible 
enviroimiental  impacts  of  the  rate  adjustment 
under  consideration  and  has  concluded  that, 
because  the  adjusted  rate  would  not 
significantly  affact  the  quality  of  the  hiunan 
enviroimient  %vithin  the  meaning  of  the 
National  Enviroimiental  Policy  Act  of  1969, 
the  proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is  required. 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  pubUc  review  in  the 
offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building.  2 
South  Public  Square,  Elberton,  Georgia 
30635,  and  in  the  Power  Marketing  Liaison 
Office,  James  Foirestal  Building,  1000 
Independence  Avenue,  SW.,  Washington.  DC 
20585. 

Submission  to  the  Federal  Energy  Regulatory 
Commission 

The  rate  hereinafter  confirmed  and 
approved  oo  an  interim  basis,  together  with 
supporting  documents,  will  be  submitted 
promptly  to  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and  approW 
on  a  final  basis  ending  no  later  than  June  30, 
1999. 

OidB- 

In  view  of  the  foregoing  and  pursuant  to 
the  authority  delegated  to  me  b^  the 
Secretary  of  Energy,  I  hereby  confirm  and 
approve  on  an  interim  basis,  attached 
Wholesale  Power  Rate  Schedule  SJ-1.  The 


Rate  Schedule  shall  remain  in  efilsct  on  an 
interim  basis  through  June  30, 1999,  or  until 
the  FERC  confirms  and  approves  it  or  a 
substitute  rate  schedules  on  a  final  basis.  By 
my  action,  I  also  approve,  on  an  interim 
basis,  the  inclusion  of  the  Stonewall  Jacksm 
Project  into  the  Cumberland  System  of 
Projects  for  rate  and  repayment  purposes. 

Issued  in  Washington.  O.C.  April  24. 1997. 
Charles  B.  Cortis, 
Deputy  Secretary. 

[FR  Doc.  97-11447  Filed  5-1-97;  8:45  am) 
BNJJNQ  CODE  eiae-ei-p 


ENVIRONMENTAL  PROTECTKW 
AGENCY 

[ER-FRL-6479-q 

Environmental  Impact  Statements  and 
Regulations;  AvailabHity  of  EPA 
Comments 

Availability  of  EPA  comments^ 
prepared  April  14, 1997  Through  April 
18, 1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2Kc)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  4, 1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-AFS-^6S195-CA  Rating 
EC2.  Desolation  Wilderness 
Management  Guidelines  Revisions  for 
the  Eldorado  National  Forest  and  the 
Lake  Tahoe  Basin  Management  Unit 
(LTBMU).  Limits  of  Acceptable  Change 
(LAC).  Eldorado  County.  CA. 

Summary:  EPA  expressed 
environmental  concern  with  alternatives 
that  do  not  promote  restoring  arees 
currently  exceeding  standards  set  for  the 
Desolation  Wilderness.  EPA 
recommended  including  the  closure  of 
the  Rockbound  grazing  allotment  in  its 
preferred  alternative. 

ERP  No.  D-AFS-LB5281-ID  Rating 
EC2.  White  Pine  Creek  Salvage  Timber 
Sale.  Implementation,  Clearwater 
National  Forest,  Palouse  Ranger  District. 
Benewah  and  Latah  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that 
implementation  of  best  management 
practices  and  associated  mitigation 
measures  may  not  ensure  protection  of 
beneficial  uses  downstream  of  the 
project  area. 

ERP  No.  D-FHW-E40771-NC  RaXiog 
E02,  Wilmington  Bypass  Transportation 
Improvements,  US  17  to  US  421, 
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Funding,  COE  Section  10  and  404 
Pennits  and  US  Coast  Guard  Bridge 
Permit  Issuance,  Bumswick  and  New 
Hanover  Counties,  NC. 

Summary:  EPA  had  environmental 
objections  or  concerns  with  all  four 
alternatives  evaluated  in  detail. 
Alternatives  2  and  3  have  greater 
wetlands  impact  and  occupy  Red- 
cockaded  woodpecker  forage  areas.  All 
alternatives  would  impact  adversely  a 
minority/low-income  community  at  the 
interchange  with  US  17.  EPA  requested 
additional  mitigation  for  secondary 
impacts  and  wetland  losses. 

ERP  No.  D-FHW-E40772-AL  Rating 
EC2,  Industrial  Parkway  Connector 
Project,  Transportation  Improvement, 
from  Lott  Road  (AL-217)  to  US  45, 
Fimding,  COE  Section  404  Permit  and 
NPDES  Permit,  Mobile  County,  AL. 

Summary:  EPA  expressed 
environmental  concerns  that  wetlands 
and  forested  areas  be  avoided.  Details 
on  wetland  mitigation  are  needed  in 
final  EIS. 

ERP  No.  D-FHW-U0202-WA  Rating 
E02, 1-5  Toutle  Park  Road  to  Maytown, 
Transportation  Improvements,  Funding, 
COE  Section  404  Permit,  US  Coast 
Guard  and  NPDES  Pennits,  Cowlitz. 
Lewis  and  Thurston  Counties,  WA. 

Summary:  EPA  expressed 
environmental  objection  related  to  the 
structiuing  of  the  draft  EIS  as  a  project- 
specific  document.  Based  on  EPA's 
early  participation  in  the  development 
of  the  project  tiered  docimients  would 
be  used  in  support  of  specific  projects 
as  they  come  on-line.  EPA  does  not 
believe  the  present  document  provides 
siifficient-information  to  adequately 
disclose  the  potentially  significant 
impacts  from  the  project  and  serve  as 
the  sole  NEPA  documentation  for  the 
entire  42.5  mile  project.  EPA  believed 
that  additional  information  and 
technical  analyses  related  to 
alternatives,  wetlands,  avoidance/ 
impacts/mitigation,  floodplain  impacts, 
surfiace  and  groundwater  impacts,  and 
indirect/secondary/cumulative  effects 
are  needed. 

ERP  No.  D-NPS-LB5277-WA  Rating 
LO,  Lake  Crescent  Management  Plan, 
Implementation,  Olympic  National 
Park.  WA. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  concerns  on  this 
project. 

ERP  No.  DS-FmV-E40758-NC  Rating 
E02,  Wilmington  Bypass  Transportation 
Improvement  Program,  Updated 
Information,  Construction  from  1-40  to 
US  421,  Funding,  NPDES  and  U.S.  Coast 
Guard,  and  COE  Section  10  and  404 
Permits,  New  Hanover  County,  NC. 

Summary:  EPA  expressed 
environmental  objections  to  the 


Southern  Alternative  because  it  would 
impact  more  wetlands,  relocate  more 
than  twice  as  many  residents,  and  has 
more  noise  impacts.  However,  EPA  also 
recognizes  the  Center  Alternative  may 
have  greater  impact  to  low  income  and 
minority  communities.  The  Document 
also  is  deficient  in  providing  wetlands 
mitigation. 

Final  EISs 

ERP  No.  F-AFS-E61037-TN  Upper 
Ocoee  River  Corridor  Land  and  Water- 
Based  Recreational  Development, 
Implementation,  Cherokee  National 
Forest,  Ocoee  Ranger  District,  Polk 
County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  with  increased 
traffic  and  its  potential  impacts. 

ERP  No.  F-NPS-C61009-NY 
Manhattan  Sites  General  Management 
Plans,  Implementation,  Castle  Clinton 
National  Monument,  Federal  Hall 
National  Memorial,  General  Grant 
National  Memorial,  Saint  Paul's  Church 
National  Historic  Site  and  Theodore 
Roosevelt  Birthplace  National  Historic 
Site,  New  York  and  Westchester 
Counties,  NY. 

Summary:  EPA  determinate  that  it 
had  no  objections  to  the  proposed 
project. 

Dated:  April  29. 1997. 
William  D.  Dkkenoa, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[PR  Doc.  97-11474  Filed  5-1-97;  8:45  am] 

BHJJNQ  CODE  a6a»-60-^ 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

[ER-FRL-6479-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  April  21, 1997 

Through  April  25, 1997  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  970152,  Draft  EIS,  AFS.  CA. 
Canyons  Project,  Implementation, 
Truckee  Ranger  District,  Tahoe 
National  Forest,  Sierra  and  Nevada 
Counties,  CA,  Due:  June  23,  1997, 
Contact:  Caryn  Hunter  (916)  587- 
3558. 

EIS  No.  970153.  Final  EIS,  GSA,  MD. 
U.S.  Food  and  Drug  Administration 
(FDA)  Consolidation  of  the  following: 
Center  for  Drug  Evaluation  and 
Research  (CDER).  Center  for  Devices 
and  Radiological  Health  (CDRH). 


Center  for  Biologies  Evaluation  and 
Research  (CBER)  uid  Office  of 
Commissioner  (OC),  Site  Selection, 
White  Oak  Naval  Surfiace  Weapons 
Center,  Montgomery,  MD,  Due:  Jime 
09, 1997,  Contact:  Jag  Bhargava  (202) 
708-7248. 

EIS  No.  970154,  Draft  EIS,  AFS,  MT, 
Poorman  Project,  Implementation, 
Harvesting  and  Road  Construction, 
Helena  National  Forest,  Lincoln 
Ranger  District,  Lewis  and  Clark 
County,  MT,  Ihje:  June  23,  1997, 
Contact:  Thomas  J.  Andersen  (406) 
449-5201. 

EIS  No.  970155,  Draft  EIS,  AFS.  CA, 
Damon  Fire  Salvage  and  Restoration 
Project,  Implementation,  Modoc 
National  Forest,  Modoc  County,  CA, 
Due:  June  23, 1997,  Contact:  Paul 
Bailey  (916)  233-5811. 

EIS  No.  970156,  Draft  EIS,  NRCS,  OK, 
Middle  Deep  Red  Run  Creek 
Watershed  Plan,  Implementation, 
Funding  and  Possible  COE  Section 
404  Permit.  Central  Rolling  Red 
Plains.  Tillman,  Comanche  and  Kiowa 
Counties,  OK,  Due:  June  23, 1997, 
Contact:  Ronnie  L.  Qark  (405)  742- 
1200. 

£75  No.  970157,  Final  EIS,  AFS,  NV, 
Grifi^on  Mining  Project, 
Implementation,  Issuance  Plan  of 
Operations  Approval,  Hiunboldt- 
Toiyabe  National  Forests,  Ely  Ranger 
District.  White  Pine  County,  NV,  Due: 
June  09, 1997,  Contact:  David 
Valenzaela  (702)  289-3031. 

nS  No.  970158.  Final  EIS,  FTA,  TX, 
North  Central  Corridor  Light  Rail 
Transit  (LRT)  Extension, 
Transportation  Improvements, 
Funding,  NPDES  Permit  and  COE 
Section  404  Permit,  Dallas  and  Collin 
Coimties,  TX,  Due:  Jime  09,  1997, 
Contact:  Jesse  Balleza  (817)  860-9663. 

Dated:  April  29, 1997. 
William  D.  Dicknwm. 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(PR  Doc.  97-11475  FUed  5-1-97;  8:45  am] 
8IUJNQ  CODE  6M»-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6820-q 

Common  Sense  Initiative  Council 
(CSIC) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
csic  printing,  metal  finishing,  and 
computers  and  electronics  sector 
subcommittee  open  meetings. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
Printing,  Computers  and  Electronics, 
and  Metal  Finishing  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Council  will  meet  on  the  dates 
and  times  described  below.  All  meetings 
are  open  to  the  public.  Seating  at  all 
three  meetings  will  be  on  a  first-come 
basis  and  limited  time  will  be  provided 
for  public  comment  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  with  the  three  aimouncements 
below. 

(1)  Printiiig  Sector  Subcommittee — May 
20  and  21, 1997 

Notice  is  hereby  given  that  the 
Enviromnental  Protection  Agency  will 
hold  an  open  meeting  of  the  Printing 
Sector  Subcommittee  on  Tuesday,  May 
20, 1997,  from  1  p.m.  EDT  until  5  p.m. 
EDT  and  on  Wednesday,  May  21, 1997, 
from  8:30  a.m.  EDT  until  noon  EDT.  The 
Multi-media  Flexible  Permitting  Team 
and  the  New  York  City  Education 
Project  Team  will  hold  workgroup 
meetings  from  10  a.m.  EDT  to  Noon  EDT 
on  Tuesday,  May  20, 1997.  If  the 
Subcommittee  members  determine  it  is 
necessary  for  either  or  both  of  the  teams 
to  meet  again  following  the 
subcommittee  meeting,  those  workgroup 
meetings  will  take  place  on  May  21, 
1997,  from  approximately  1:30  p.m. 
EDT  to  3:30  p.m.  EDT.  The 
Subcommittee  and  Multi-Media  Flexible 
Permit  Project  Workgroup  Meetings  will 
be  held  at  the  Helen  Dwight  Reid 
Education  Foundation,  1319  Eighteenth 
Street,  NW.,  Washington,  DC.  The 
telephone  number  is  (202)  296-6267. 
The  New  York  City  Education  Project 
Team  (NYCEPT)  will  meet  in  room  208 
of  the  Canterbury  Hotel,  1733  N  Street, 
NW.,  Washington,  DC.  The  telephone 
number  is  202-393-3000. 

The  purpose  of  the  Subcommittee 
meeting  is  to  discuss  the  continued 
progress  of  the  two  project  teams.  The 
NYCEPT  will  be  reporting  on  project 
developments  in  technical  assistance 
and  community  involvement.  The 
Multi-media  Flexible  Permit  Project 
Team  will  be  reporting  on  the  results  of 
exploring  major  sources,  public^ 
participation,  and  thresholds  for  the 
proposed  pwmit 

For  further  information  concerning 
this  Printing  Sector  Subcommittee 
meeting,  plrase  contact  either  Frank 
Finamore,  Designated  Federal  Officer 
(DFO),  at  EPA,  by  telephone  on  (202) 
564-7039,  or  Mick  Kulik,  Alternate 
DFO.  at  EPA  Region  3  in  Philadelphia. 
FA  on  (215)  56&-5337. 


(2)  Metal  Finishing  Sector 
Sabcommittee — ^June  2  and  3, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Metal 
Finishing  Sector  Subcommittee  on 
Monday,  June  2,  and  Tuesday,  June  3, 
1997,  at  the  Washington  Marriott  Hotel, 
1221  22nd  Street,  NW.,  Washington,  DC. 
The  hotel  is  located  at  the  comer  of 
22nd  and  M  Streets,  NW.  The  telephone 
number  is  202-872-1500.  The 
Subcommittee  will  meet  both  days  from 
approximately  9  a.m.  EDT  to 
approximately  4  p.m.  EDT. 

It  is  anticipated  that  most  of  the 
Subcommittee  meeting  will  focus  on  the 
Metal  Finishing  Sector's  Strategic  Goals 
Initiative.  During  this  time,  there  will 
likely  be  breakout  sessions  for  different 
stakeholder  groups  to  discuss  the 
Sector's  Strategic  Goals.  It  is  further 
anticipated  that  there  will  be  breakout 
sessions  during  these  two  days  to  allow 
workgroups  to  discuss  ongoing  Research 
and  Technology,  Regulatory  and 
Reporting,  and  Performance  Tier- 
Oriented  projects.  A  formal  agenda  will 
l>e  available  after  May  12, 1997. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee,  please 
contact  Bob  Benson.  DFO,  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington,  DC,  by  fax  on  (202)  260- 
8662,  or  by  e-mail  at 
benson.robert9epamail.epa.gov. 

(3)  Computers  and  Electronics  Sector 
Subconunittee — June  4  and  5, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Computers 
and  Electronics  Sector  Subcommittee  on 
Wednesday,  June  4, 1997,  from  8:30 
ajn.  EDT  until  5  p.m.  EDT  and  on 
Thursday,  June  5, 1997,  from  8:30  a.m. 
EDT  to  3  p.m.  EDT,  at  the  DuPont  Plaza 
Hotel.  1500  New  Hampshire  Avenue. 
Washington.  DC  20036. 

Both  days.  June  4  and  5,  will  be 
devoted  partly  to  breakout  sessions  for 
the  three  subcommittee  workgroups 
(Reporting  and  Information  Access; 
Overcoming  Barriers  to  Pollution 
Prevention,  Product  Stewardship,  and 
Recycling;  and  Integrated  and 
Sustainable  Ahemative  Strategies  for 
Electronics)  and  partly  to  plenary 
sessions.  Over  the  course  of  the  two 
days,  the  Subcommittee  will  be 
discussing  management  of  consumer 
electronics  product  recycling  and 
recovery;  alternative  strategies  for 
enviroimiental  protection  in  the 
computers  and  electronics  industry. 
regulatcHy  barriers  to  cathode  ray  tube 
(CKT)  recycling;  barriers  to  closed-loop 


water  recycling  in  the  electronics 
industry;  and  CURE — a  new 
streamlined,  consolidated,  electronic 
reporting  system.  Opportunity  for 
public  conmient  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
this  meeting  of  the  Common  Sense 
Initiative's  Computers  and  Electronics 
Sector  Subcommittee,  please  contact 
John  J.  Bowser,  Acting  DFO,  U.S.  EPA 
on  (202)  260-1771,  by  fax  on  (202)  260- 
1096,  by  e-mail  at 

bowser.john9epamail.epa.gov.,  or  by 
mail  at  U.S.  EPA  (MC  7405),  401  M 
Street.  S.W..  Washington.  DC  20460; 
MaA  Mahoney,  U.S.  EPA  Region  1  on 
(617)  565-1155;  or  David  Jones,  Region 
9,  U.S.  EPA  on  (415)  744-2266. 

Inspection  of  Subcommittee  Documents: 

Documents  relating  to  the  above 
Sector  Subcommittee  annoimcements, 
will  be  publicly  available  at  the 
meeting.  Thereidter,  these  dociunents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  2821M  of  O'A 
Headquarters.  Common  Sense  Initiative 
Staff,  401  M  Street.  SW.,  Washington, 
DC  20460,  telephone  number  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accessed 
electronically  through  contacting  Daria 
Willis  at  willis.daria9epamail.epa.gov. 

Dated:  April  28, 1997. 
Kadileeo  Bailey. 

Designated  Federal  Officer. 

[PR  Doc.  97-11494  Filed  5-1-97:8:45  am] 

■SUNG  CODE  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-6820-1] 

Industrial  Combustion  Coordinated 
Rulemaking  Advisory  Coordinating 
Commitiss  Nodes  of  Upcoming 


agency:  Environmental  Protection 

Agency  (EPA). 

action:  Industrial  Combustion 

Coordinated  Rulemaking  (lOCR)  Federal 

Advisory  Committee  notice  of  upcoming 

meeting. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2.  section  9(c), 
EPA  gave  notice  of  the  establishment  of 
the  lOCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  Coordinating 
Committee)  in  the  Federal  Sagistar  on 
August  2, 1996  (61  FR  40413). 

^le  public  can  follow  the  progress  of 
the  lOCR  through  attendance  at 
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meetings  (which  will  be  announced  in 
advance)  and  by  accessing  the 
Technology  TransfBr  Network  (TTN), 
which  serves  as  the  primary  means  of 
disseminating  information  about  the 
ICCR. 

DATES:  Hie  next  meeting  of  the 
Coordinating  Committee  is  scheduled 
for  May  21, 1997.  Further  information 
on  the  Coordinating  Committee  may  be 
obtained  by  accessing  the  TTN. 
A00AE88ES:  The  Coordinating 
Committee  meeting  on  May  21. 1997 
will  be  held  at  the  Regal  University 
Hotel,  2800  Campus  Walk  Avenue, 
Durham,  North  Carolina  (919-38a- 
8575). 

Inspection  of  Documents:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  U.S. 
EPA  Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-96- 
17.  The  docket  is  open  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  SW.,  Washington.  DC 
20460;  telephone:  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
Room  M-1500.  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  MFORMATION  CONTACT:  Fred 
Porter  or  Sims  Roy.  U.S.  Environmental 
Protection  Agency,  Emission  Standards 
Division.  Combustion  Group.  (MD-13), 
Research  Triangle  Park,  NC  27711, 
telephone  numbers  (919)  541-5251  and 
541-5263.  respectively. 

SUPPI^kKNTARY  information: 
Technology  TransiiBr  Network  (TTN) 

The  TTN  is  one  of  the  EPA's 
electronic  bulletin  boards.  The  TTN  can 
be  accessed  through  the  Intemet.at: 
FTP:  ttnftp.rtpnc.epa.gov 
WWW:  ttnwww.rtpnc.epa.gov 

When  accessing  the  WWW  site,  select 
TTN  BBS  Web  from  the  first  menu,  then 
select  Gateway  to  Technical  Areas  from 
the  second  menu,  and  finally,  select 
ICCR-Industrial  Combustion 
Coordinated  Rulemaking  from  the  third 
menu. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
filenames  are  known. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541- 
5384. 

All  Coordinating  Committee  meetings 
will  be  announced  in  the  Fwleral 


Register.  Work  Group  meetings  %vill  be 
announced  on  the  TTN.  Individuals 
interested  in  Work  Group  meetings,  or 
any  as{>ect  of  the  ICCR  for  that  matter, 
should  access  the  TTN  on  a  regular 
basis  for  information. 

Two  copies  of  the  Coordinating 
Committee  charter  are  filed  with 
appropriate  committees  of  Congress  and 
the  Library  of  Congress  and  are  available 
upon  request  to  the  Docket  (ask  for  item 
B-1).  The  purpose  of  the  Coordiiuting 
Committee  is  to  assist  EPA  in  the 
development  of  regulations  to  control 
emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Committee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act, 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of  ' 
the  Act.  The  recommendations  vvill 
cover  boilers,  process  heaters, 
industrial/commercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  and  stationary 
combustion  turbines. 

The  lists  of  Coordinating  Committee 
and  Work  Group  members  are  available 
fit)m  the  TTN  for  the  purpose  of  giving 
the  public  the  opportunity  to  contact 
members  to  discuss  concerns  or 
information  they  would  like  to  bring 
forward  during  the  ICCR  process. 

The  next  meeting  of  the  Coordinating 
Committee  will  be  held  May  21,  1997  at 
the  Regal  University  Hotel  located  at 
2800  Campus  Walk  Avenue,  Durham, 
North  Carolina  frt)m  about  8:30  a.m.  to 
about  6  p.m.;  an  evening  session  may  be 
held  on  May  21.  The  agenda  for  this 
meeting  will  include  reports  from  the 
Work  Groups  on  their  progress  and 
planning,  discussion  of  data  gathering 
efforts  to  support  the  ICCR,  and  a 
discussion  of  direction  and  guidance 
frtim  the  Coordinating  Committee  to  the 
Work  Groups.  This  meeting  will  also  be 
open  to  the  public,  and  an  opportunity 
will  be  provided  for  the  public  to  offer 
comments  and  address  the  Coordinating 
Committee. 

It  is  anticipated  that  the  next  meeting 
of  the  Coordinating  Committee, 
following  the  meeting  in  May.  will  be 
July  22  and  23, 1997  in  Long  Beach, 
California. 


Dated:  April  25, 1997. 

Mary  a  Nkhob, 

Assistant  Administrator  far  Air  and 
Radiation. 

(FR  Doc.  97-11489  Piled  S-1-97: 8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6820-e] 

Science  Advisory  Board;  Closed 
Mfeeting  Notice 

An  ad  hoc  Subcommittee  of  the 
Science  Advisory  Board  will  meet  at  the 
US  Environmental  Protection  Agency 
(EPA),  Washington,  DC,  on  May  29-30, 
1997.  Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  5  U.S.C.  552(b)(c)(2)  and 
552(b)(c)(6).  EPA  has  determined  that 
the  meeting  will  be  closed  to  the  public. 
The  purpose  of  the  meeting  is  to 
recommend  to  the  Assistant 
Administrator  of  the  Office  of  Research 
and  Development  (ORD)  the  recipients 
of  the  Agency's  1996  Scientific  and 
Technological  Achievement  Cash 
Awards.  These  awards  are  established  to 
honor  and  recognize  EPA  employees 
who  have  made  outstanding 
contributions  in  the  advancement  of 
science  and  technology  through  their 
research  and  development  activities,  as 
exhibited  in  publication  of  their  results 
in  peer  reviewed  journals.  In  making 
these  recommendations,  including  the 
actual  cash  amount  of  each  award,  the 
Agency  requires  full  and  frank  advice 
bom  the  Science  Advisory  Board.  This 
advice  will  involve  professional 
judgments  on  the  relative  merits  of 
various  employees  and  their  respective 
work.  Such  personnel  issues,  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  protected  from  disclosure 
by  exemptions  2  and  6  of  Section 
552(b)(c)  of  the  USC  In  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act,  minutes  of  the  meeting 
will  be  kept  for  Agency  and 
Congressional  review.  For  more 
information,  contact  Mr.  Robert  Flaak, 
Team  Leader,  Committee  Operations 
Staff,  Science  Advisory  Board  (1400), 
US  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  via  telephone:  (202)  260-5133  or 
via  Email:  flaak.robertdepamail.epa.gov 

Dated:  April  28, 1997. 
Carol  M.  Bnmmr, 
Administrator. 
[FR  Doc.  97-11493  Filed  5-1-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6820-21 

Proposed  Prospective  Purchaser 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  a  prospective 

purchaser  agreement  and  covenant  not 

to  sue  the  City  of  Vineland,  New  Jersey 

for  a  property  within  the  Vineland 

Company  Chemical  superfimd  site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  a  Prospective 
Purchaser  Agreement  to  provide  the 
City  of  Vineland,  New  Jersey,  a 
covenant  not  to  sue  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  in 
connection  with  its  proposed  purchase 
and  development  of  a  property  related 
to  Vineland  Chemical  Company.  This 
agreement  is  intended  to  resolve  a 
potentially  responsible  party's  liability 
for  certain  response  costs  incurred  by 
EPA  at  the  Vineland  Chemical 
Superfund  Site  in  Vineland,  New  Jersey. 
Notice  is  being  published  to  inform  the 
public  of  the  Proposed  Prospective 
Purchaser  Agreement  and  of  the 
opportunity  to  comment 
DATES:  Comments  must  be  provided 
within  15  days  of  the  publication  of  this 
notice. 

ADDRESSES:  Comments  should  be 
addressed  to  the  US  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  NY  10007  and  should  refer 
to:  In  the  Matter  of  the  Vineland 
Chemical  Company  Superfund  Site:  The 
aty  of  Vineland,  New  Jersey.  U.S.  EPA 
Index  No.  CERCLA-97-0103. 
FOR  FURTHER  INTORMATION  CONTACT:  US 
Environmental  Protection  Agency. 
Office  of  Regional  Coimsel,  290 
Broadway— 17th  Floor.  New  Yorii;,  NY 
10007,  Attention:  Virginia  Curry,  Esq. 
(212)  637-3134. 

tUPPtBmtTMf  MFORMATKM:  Notice  is 
hereby  given  of  a  Proposed  Prospective 
Purchaser  Agreement  with  the  City  of 
Vineland,  New  Jersey  resolving  the 
Qty's  potential  liability  for  a  property 
within  the  Vineland  Chemical  Company 
Superfund  Site.  CERCLA  authorizes 
EPA  to  enter  into  this  agreement  The 
E)epartment  of  Justice  approved  this 
agreement  pursuant  to  the  inherent 
settlement  authority  of  the  Attorney 


General  to  settle  claims  of  the  United 
States. 

A  copy  of  the  Proposed  Prospective 
Purchaiser  Agreement,  as  well  as 
background  information  relating  to  the 
agreement,  may  be  obtained  by  mail 
fix>m  EPA's  Region  II  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York.  NY  10007. 

Proposed  Prospective  Purchaser 
Agreement  under  CERCLA — Vineland 
r.}>ainiral  Company  Superfund  Site. 

Dated:  April  14, 1997. 
Jeanne  M.  Fox, 
Regional  Administrator. 
IFR  Doc.  97-11490  FUed  5-1-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6819-a] 

Notice  of  Proposed  Administrative 
Order  on  Consent  for  Removal  Action 
Under  Sections  104, 106(a),  107,  and 
122  of  the  Comprettensive 
Environmental  Response, 
Compensation,  and  Liability  Act. 
Regarding  the  Vanguard  Vinyl  Siding. 
Inc.  Site,  Gloucester  City.  New  Jersey 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  order  on  consent  for 

removal  action  and  opportunity  for 

public  comment 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  USC 
§9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Re^gion  H 
announces  a  proposed  Administrative 
Order  on  Consent  for  Removal  Action 
under  sections  104, 106(a),  107,  and  122 
of  CERCLA,  relating  to  the  Vanguard 
Vinyl  Siding,  Inc.  Site  ("Site"). 
Gloucester  City,  New  Jersey.  This  Site  is 
not  on  the  National  Priorities  List 
established  pursuant  to  section  105(a)  of 
CERCLA.  This  notice  is  being  published 
to  inform  the  public  of  the  proposed 
Order  and  of  the  opportunity  to 
comment 

The  Administrative  Order  on  Consent 
for  Removal  Action  (the  "Order"),  is 
being  entered  into  by  GAF  Corporation 
("GAF")  and  EPA. 

The  Site  occupies  approximately  two 
acres  in  an  industrial  section  of 
Gloucester  City,  New  Jersey,  near  the 
Delaware  River. 

GAF  commerciaUy  produced 
asbestos-containing  inMilnting  products 


at  the  Site  from  1967  to  October  1971. 
In  1981,  GAF  sold  the  Site  to  Vanguard 
Vinyl  Siding,  Inc.  The  Site  was 
abandoned  in  1985  and  is  currently 
unoccupied. 

The  objective  of  this  Order  is  to 
eliminate  the  threat  of  contact  with 
asbestos  posed  at  the  Site.  Under  the 
Order,  GAF  will  remediate  three  soiuces 
of  asbestos  on  Site. 

The  first  source  of  asbestos 
contamination  at  the  Site  is  the  asbestos 
that  was  stabilized  during  an  initial 
removal  action  undertaken  by  EPA.  This 
asbestos  is  currently  double-bagged  and 
staged  inside  a  building  on  the  Site.  The 
second  source  of  asbestos  contamination 
is  the  asbestos  materials  inside  a  10,000 
gallon  tank  located  in  a  courtyard.  The 
third  source  is  the  asbestos 
contaminated  soil  in  the  courtyard. 

GAF  will  dispose  of  the  double- 
bagged  asbestos  currently  staged  inside 
the  on-site  building.  GAF  will  also 
remove  and  dispose  of  the  tank  in  the 
courtyard,  or,  will  remove  the  asbestos 
from  the  tank,  decontaminate  the  tank, 
and  dispose  of  the  asbestos.  GAF  will 
sample  soil  in  the  courtyard  and 
surrounding  the  tank  to  determine  the 
extent  of  soil  containing  more  than  1 
percent  asbestos  ("asbestos 
contaminated  soil").  GAF  will  either  (1) 
Excavate,  remove,  and  dispose  of.  or,  (2) 
cap,  asbmtos  contaminated  soil  situated 
in  the  courtyard.  GAF  will  backfill  any 
excavated  areas  with  clean  fill. 

Under  this  Order.  GAF  agrees  to 
reimburse  EPA's  past  response  costs  in 
the  amount  of  one  himdied  seventy- 
eight  thousand  dollars  ($178,000.00). 
GAF  wall  also  reimburse  EPA  for  future 
response  costs,  if  any. 

-DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  for  a  period  of  thirty  days 
from  the  date  of  publication  of  this 
notice. 


t:  Comments  should  be  sent 
to:  Delmar  Karlen,  Chief,  New  Jersey 
Supofimd  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor.  New 
YoA.  NY  10007-1866.  Comments 
should  refiarence  the  Vanguard  Vinyl 
Siding.  Inc.  Site  and  EPA  Index  No.  D- 
CERCLA-96-0107.  For  a  copy  of  the 
Order,  contact  the  individual  listed 
below. 

FOR  FURTHER  MFORMATKM  CONTACT:  Cari 
R.  Howard,  Assistant  Regional  Counsel. 
New  Jersey  Superfund  Branch,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency.  290  Broadway.  17th 
Floor.  New  York.  NY  10007-1866; 
Tel^hone:  (212)  637-^3216. 
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Dated:  April  17. 1997. 
William  ].  Mmxfnki. 
Acting  Regional  Administrator. 
[FR  Doc.  97-11485  Filed  $-1-97;  S:45  am] 
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ENVIROfMENTAL  PROTECTION 
AGENCY 

IpppT-aeass;  frl-stis^ 

Certain  Chemicais;  Approval  of  a  Test 
Marketing  Exemption 

kOBtcr:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  imder 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-97-4.  The  test  marketing 
conditions  are  described  below. 
DATES:  This  notice  becomes  effective 
April  24, 1997.  Written  comments  will 
be  received  until  May  19, 1997. 
AOORESSES:  Written  comments, 
identified  by  the  docket  control  number 
[OPPT-59358)  and  the  specific  TME 
nimiber  should  be  sent  to:  TSCA 
nonconfidential  center  (NCIC),  OfBce  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  Rm. 
NEB-607  (7407),  401  M  St.,  SW., 
Washington,  D.C.  20460,  (202)  554- 
1404.  TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic9epamail.epa.gov.  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
(On>T-59358).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Lifararies. 

FOR  RffmCR  WrontAVOH  OOHTkCT: 
Shirley  D.  Howard.  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405),  OfBce  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611, 401  M  SL  SW., 
Washington,  DC  20460,  (202)  260-3780. 
e-mail:  howard.sdttBpamaiI.epa.gov. 
SUPPtBENTARY  MFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanu&cture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 


that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
tmreasonable  risk  of  injury  to  hiunan 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-97-4.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injiuy  to  human  health  or  the 
environment  Production  volume,  use. 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

A  notice  of  receipt  of  this  application 
was  not  published  in  advance  of 
approval.  Therefore,  an  opportunity  to 
submit  comments  is  being  offered  at  this 
time.  EPA  may  modify  or  revoke  the  test 
marketing  exemption  if  comments  are 
received  which  cast  significant  doubt  on 
its  finding  that  this  test  marketing 
activity  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
appfy  to  TME-97-4.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  rrmintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-fl7-4 

Date  of  Receipt:  March  21. 1997.  The 
extended  comment  period  wiU  close 
May  19, 1997. 

Applicant:  Reichhold  Chemicals  Inc. 

Chemical:  (G)  Polyurethane  Adhesive. 

Use:  (G)  Hot  melted  adhesive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 


Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment 

List  of  Subjects 

Environmental  protection,  test 
marketing  exemptions. 
Dated:  April  24. 1997. 

Flora  Chow. 

Chief,  New  Chemicals  Branch.  Office  of 
Pollution  Prevention  and  Toxics. 

(FR  Doc.  97-11508  Filed  5-1-97;  8:45  am] 
aajjNQ  cooc  mo  no  r 


FARIM  CREDIT  ADMINISTRATION 

Sunahine  Act  Meeting;  Farm  Credit 
Adminiatration  Board;  Regular  Meeting 

agency:  Farm  Credit  Administration. 
StJMMARY:  Notice  is  hereby  given, 
pursuant  to  the  i^vernment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  May  8, 1997  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  be  held. 
FOR  FURTHER  MFORMATION  COKTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Crmlit  Administration  Board.  (703)  883- 
4025.  TDD  (703)  883-4444. 
AOORESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 

Dated:  April  30, 1997. 
Floyd  FiOiaB, 

Secretary.  Farm  Credit  Admirustration  Board. 
[FR  Doc.  97-11684  Filed  4-30-97;  2:46  pm] 
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FEDERAL  COMMUNICATIONS 


Nolloe  of  Public  Information 
CoHeetlona  Submitted  to  0MB  for 
Review  and  Approval 

April  25. 1997. 

summary:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 


effort  to  reduce  paperwork  btirden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperworie 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  2. 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOORESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Commimications  Conunission,  Room 
234, 1919  M  St,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconwaydfcc.gov  and  Timothy  Fain. 
OMB  Desk  Office-,  10236  NEOB  725 
17th  Street,  NW.,  Washington.  DC  20503 

or  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway9fcc.gov. 

SUPPtEMENTARY  INFORMATION: 

OMB  Approval  Number.  3060-0407. 

Title:  Application  for  Extension  of 
Broadcast  Construction  Permit  or  to 
Replace  Expired  Construction  Permit 

Fonn  Afo..  FCC  307  . 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  not  for  profit  institutions. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  .05  to 
2.5  hours.  2.5  hours  is  the  estimated 
completion  time  for  respondents 


preparing  the  information.  Thirty 
minutes  is  the  estimated  coordination 
time  for  respondents  that  hire  an 
attorney  to  prepare  the  information. 

Total  Annual  Burden:  2,550  hoius. 

Total  Costs  to  all  Respondents: 
$456,000. 

Needs  and  Uses:  FCC  Form  307  is 
used  by  licensees/pennitees  of 
broadcast  stations  to  request  an 
extension  of  time  to  construct  braodcast 
facility,  or  when  applying  for  a 
construction  permit  to  replace  an 
expired  permit  The  application  shall  be 
filed  at  least  30  days  prior  to  the 
expiration  date  of  the  construction 
permit  if  the  facts  supporting  such 
application  for  extension  are  known  to 
the  applicant  in  time  to  permit  such 
filing.  In  ohter  cases,  an  application  will 
be  accepted  upon  a  showing  satisfactory 
to  the  rcc  of  sufficient  reasons  for  filing 
within  less  than  30  days  prior  to  the 
expiration  date.  The  btirden  estimates 
for  this  collection  differ  from  the 
estimates  in  the  Federal  Register  notice 
for  the  60  day  comment  period  62  FR 
5827.  The  Commission  had 
inadvertently  overlooked  low  power 
television/instnictipnal  fixed  television 
stations  in  the  earlier  estimate. 

OMB  Approval  Number:  3060-0756. 

Title:  Procedural  Requirements  and 
Policies  for  Commission  Processing  of 
Bell  Operating  Company  Applications 
for  the  Provision  of  In-Region. 
interLATA  Services  Under  Section  271 
of  the  Commimications  Act 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection . 

Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents  and 
Estimated  Time  Per  Response: 
Submission  of  Applications  of 
Application  by  the  BOC's  will  have  7 
respondents  @  7  responses  each  .  The 
estimated  response  time  per  application 
is  120  hours.  Submission  of  Written 
Consultation  by  the  State  Regufatory 
Conmussions  will  have  49  respondents 
at  120  hours  per  respondent 
Submission  of  the  Written 
Consolutation  by  the  U.S.  Department  of 
Jtistice  will  require  100  hours  per  state. 

Total  Aimual  Burden:  18.160  hours. 

Total  Costs  to  all  Respondents:  $0. 

Needs  and  Uses:  This  information 
collection  includes  public  notices  that 
establish  various  procedural 
requirements  and  policies  relating  to  the 
Commission's  processing  of  Bell 
Operating  Company  (BOC)  applications 
to  provide  in-region.  interi<ATA  services 
pursuant  to  section  271  of  the 
Communications  Act  of  1934.  as 
amended.  All  the  information  will  be 


used  to  ensure  that  BOC's  have 
complied  with  their  obligations  under 
the  Commimications  Act  of  1934.  as 
amended  before  being  authorized  to 
provide  in-region.  interLATA  services 
pursuant  to  section  271. 

Federal  Commimicatioiu  Commission. 

William  F.Caton. 

Acting  Secretary 

[FR  Doc.  97-11395  Filed  5-1-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
C0MM»S10N 

Notice  of  PuMic  Informadon  Collection 
Submitted  to  OMB  for  Emergency 
Review  and  Approval 

April  28. 1997. 

SUMMARY:  The  Federal  Communications 
Commission  has  requested  Office  of 
Management  and  Budget  ("OMB") 
approval,  under  the  emergency 
processing  provisions  of  ^  PaperworifL 
Reduction  Act  of  1995.  for  the  FOC 
Annual  Survey  of  Cable  Industry  Prices 
("1997  Price  Survey").  OMB  approval  is 
requested  to  be  effective  no  later  than 
Jime  5. 1997.  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperworic  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperworic  Reduction 
Act  of  1995.  Public  Law  104-13. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Conunission. 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  2, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES;  Direct  all  comments  to 
Timothy  Fain,  Office  of  Management 
and  Budget.  Room  10236  NEOB. 
Washington,  DC  20503,  202-395-3561 

or  via  internet  at  fain t@aI.eop.gov.  and 

to  Dorothy  Conway,  Federal 
Communications,  Room  234. 1919  M 
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St.,  NW.,  Wasfadngton.  DC  20554  or  via 
internet  to  dconway^cc.gov. 
FOR  FURTHER  V4F0RMAT10N  CONTACT:  For 
copies  of  the  proposed  1997  Price 
Survey  contact  Dorothy  Conway  at  202- 
418-0217  or  via  internet  at 
dconwaydfcc.gov.  Copies  may  also  be 
obtained  by  contacting  the 
Commission's  Fax  on  Demand  System. 
To  obtain  fax  copies,  call  202-418-0177 
from  the  handset  on  your  £ax  machine, 
and  enter  the  document  retrieval 
number  when  prompted.  The  document 
retrieval  number  is  000647.  The 
proposed  1997  Price  Survey  is  also 
posted  on  the  Commission's  internet 
site  at:  http/Zwww.fcc.gov/ 
fonnpage.html.  The  internet  posting  can 
be  accmsed  by  downloading  the  Adobe 
Reader  and  then  the  1997  Price  Survey 
PDF  file.  For  additional  information 
concerning  this  information  collection 
requirement  contact  Dr.  Kiran  Duwadi 
at  202-418-7200. 

SUPPtaCNTARY  INFORMATION:  The  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("Cable  Act") 
requires  the  Commission  to  publish  an 
annual  statistical  report  on  average  rates 
for  basic  cable  service,  cable 
programming  service  and  eqmpment. 
The  report  must  compare  the  prices 
charged  by  cable  systems  subject  to 
effective  competition  and  those  that  are 
not  subject  to  efiiective  competition.  The 
1997  Price  Survey  is  intended  to  collect 
the  data  needed  to  prepare  this  report 
For  the  1997  Price  Survey,  the 
Commission  will  provide  the  siirvey 
and  receive  responses  by  means  of  the 
internet  We  will  also  provide  diskette 
copies  of  the  survey  to  respondents  so 
that  cable  operators  without  internet 
access  will  have  automated  copies  of  the 
survey  to  complete.  We  will  also 
provide  paper  versions  of  the  survey  to 
all  respondents  in  the  event  that  some 
respondents  do  not  have  access  to  the 
internet  or  a  computer. 

OJMB  Approval  Niunber:  3060-0647. 

Type  of  Review:  Reinstatement  with 
chuige,  of  a  previously  approved 
collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  635. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden  to  Respondents: 
5,080  hours.  The  Commission  estimates 
that  the  average  burden  to  respondents 
for  gathering  the  data  and  completing 
and  filing  the  1997  Price  Survey  will  be 
8  hours.  The  survey  will  be  sent  to  a 
total  of  635  respondents.  635 
rasponsesx8  hours=5,080  hours. 

Total  Cost  to  Respondents:  $2,000. 
We  estimate  that  a  significant  portion  of 


respondents  (an  estimated  400  out  of 
635)  will  opt  for  the  purchase  of 
computer  diskettes  to  complete  the  1997 
Price  Survey.  400  respondents  x  $5  per 
diskette  =  $2,000. 

Needs  and  Uses:  The  1997  Price 
Siuvey  will  be  distributed  to  randomly 
selected  groups  of  competitive  and 
noncompetitive  cable  systems.  The  data 
collected  will  be  used  by  the 
Commission  to  monitor  cable  prices  and 
to  determine  whether  the  goal  of  the 
Cable  Act  is  being  met;  that  goal  being 
to  ensure  that  rates  charged  for  basic 
and  cable  programming  services  by 
cable  operators  not  subject  to  efiiective 
competition  are  reasonable  in 
comparison  with  rates  charged  by 
operators  subject  to  effective 
competition.  The  results  of  the  siuvey 
Mali  be  published  in  an  annual  report  on 
cable  industry  prices. 

Federal  Conununications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-11443  Filed  5-1-97;  8:45  am] 

BILUNQ  COM  tn>-10-P 


FEDERAL  COMMUMCATIONS 
COMMISSION 

[CC  Ooctat  No.  tt-aST] 

FCC  AimouncM  That  May  14. 1997 
MeetifiQ  of  the  NoiUi  Ainerlcen 
Numbering  Council  WHI  Be  CkMod  to 
the  Public 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Notice. 

SUMMARY:  On  April  28, 1997,  the 
Commission  released  a  public  notice 
annoimdng  that  the  May  14, 1997, 
meeting  of  the  North  American 
Numbering  Council  (NANC)  will  be 
closed  to  the  public.  The  May  14 
meeting  and  its  agenda  had  been 
announced  in  a  public  notice  published 
in  the  Federal  RegiatBr  on  March  28, 
1997  (See  62  FR  14907).  The  intended 
effect  of  this  action  is  to  make  the  public 
aware  that  the  May  14  NANC  meeting 
will  now  be  closed  to  the  public,  and 
only  NANC  members  and  FCC 
employees  may  attend. 
FOR  FURTHER  MFOHMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  at  (202)  418-2330.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Buieau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washington.  DC 
20054.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 


SUPPt.EMENTARY  INFORMATION: 

Released:  April  28,  1997. 

In  response  to  NANC  Chairman  Al 
Hasselwander's  request,  FCC  Chairman 
Reed  Himdt,  in  a  letter  dated  April  25, 
1997,  determined,  "after  review  by  the 
General  Counsel,  that  the  May  14 
meeting  of  the  NANC  may  be  closed  to 
the  public."  In  tnaVing  this 
determination.  Chairman  Hundt  stated: 

Given  that  the  NANCs  review,  at  the 
meeting,  of  proposals  for  the  North  American 
Numbering  Plan  Administrator  is  likely  to 
involve  disclosure  of  'trade  secrets  and 
commercial  or  financial  information  obtained 
from  a  fterson  and  privileged  or  confidential,' 
the  May  14  meeting  is  subject  to  the 
Government  in  Sunshine  Act's  allowance  for 
closure  of  meetings  otherwise  required  to  be 
open  to  the  public.  See  GISA  Section 
552b(c)(4).  Under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.,  App.  2  (1988) 
(FACA),  the  requirement  that  Federal 
Advisory  Committee  meetings  be  open  to  the 
pubUc  is,  therefore,  not  applicable  to  the  May 
14  meeting  of  the  NANC.  See  FACA  Section 
10(d). 

Aganda 

At  the  May  14, 1997,  NANC  meeting, 
the  NANC  will  review  the  proposals 
submitted  by  respondents  to  the 
Requirements  Doctmient  for  the  North 
American  Numbering  Plan 
Administrator.  This  review  will  assist 
the  NANC  in  its  final  review  of  the 
recommendation  for  selection  of  a  North 
American  Numbering  Plan 
Administrator. 

Federal  Commimications  Commission. 

Geraldiaa  A.  Matiae. 

Chief,  Network  Senrices  Division,  ConuMton 

Carrier  Bureau. 

(FR  Doc.  97-11444  Filed  5-1-97;  8:45  am) 
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FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Sunehine  Act  Meeting 

Pursiiant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wiU 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  May  6. 1997,  to  consider  the 
following  mattera: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  vrith  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Memorandum  and  resolution  re: 

Statement  of  Policy  on  Interagency 


Coordination  of  Bank  Holding 

Company  Inspections  and  Subsidiary 

Bank  Examinations. 

Discussion  Agenda: 
Memorandiun  and  resolution  re:  BIF 

Assessment  Rates  for  the  Second 

Semiannual  Assessment  Period  of 

1997. 
Memorandum  and  resolution  re:  SAIF 

Assessment  Rates  for  the  Second 

Semiannual  Assessment  Period  of 

1997. 
Memorandum  re:  FICO  Assessment 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  D.C. 

The  FDIC  will  provide  attendance 
attendees  with  auxiliary  aids  (e.g.,  sign 
language  interpretation)  required  for 
this  meeting.  'Those  attendees  needing 
such  assistance  should  call  (202)  416- 
2449  (Voice):  (202)  416-2004  (TTY),  to 
make  necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  896-6757. 

Dated:  April  29, 1997. 
Federal  Deposit  Insurance  Cotpomtion 
Kobot  E.  Fddaan. 
Deputy  Executive  Secretary. 
(FR  Doc.  97-11610  Filed  4-3»-47;  11:27  am] 
■uan  oooe  •714-ei-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

SunsMne  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b),  notice  is  hereby  given 
that  at  10:58  a.m.  on  Tuesday,  April  29. 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  John  F.  Downey,  acting 
in  the  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive), 
Ms.  Juditfi  A.  Walter,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwlg 
(Comptroller  of  the  Cuirancy).  and 
iTMiiirniin  Rickie  Helfisr.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  puUic;  that  no 
eariier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  ttie  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  April  29, 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 
Assistant  Executive  Secretary. 
(FR  Doc  97-11611  Filed  4-30-97;  11:27  am] 
BlUJNa  oooc  •n4-»i-M 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

Time  and  Date:  10:  am.  Wednesday, 
May  7. 1997. 

P7ace:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC.  20006. 

Status:  The  entire  meeting  will  be 
open  to  the  public. 

Matter  to  be  Considered  During 
Portions  Open  to  the  PubUc: 

•  Community  Support  Revisions — 
Final  Rule 

•  Community  Investment — Cash 
Advance  Propmed  Rulemaking 

Contact  Person  for  More  Information: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 
umiiatW.GiMbeiS, 
htanaging  Director. 
(FR  Doc.  97-11687  Filed  4-30-97;  3:19  pm] 


FEDERAL  RESERVE  SYSTEM 
Change  In  Bank  Control  Notices; 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctore  that  are 
conaideted  in  ecting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jM7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Resove  Bank  indicated.  Once  the 
notices  have  been  accqrted  for 
processing,  diey  wiU  also  be  available 
far  inspection  at  the  offices  of  the  Boeid 


of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemora.  Comments  must  be  received 
not  later  than  May  16. 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street  Chicago, 
Illinois  60690-1413: 

1.  John  William  CoHey,  Monticello. 
Illinois;  to  retain  a  total  of  27.9  percent 
of  the  voting  shares  of  First  State 
Bancorp  of  Monticello,  Inc.,  Monticello. 
Illinois,  and  thereby  indirectly  retain 
State  Bank  of  Hammond,  Hammond, 
Illinois;  First  State  Bank  of  Monticello, 
Monticello.  Illinois;  First  State  Bank  of 
Bloomington,  Bloomington,  Illinois; 
Firat  State  Bank  of  Heyworth,  Heywordi, 
Illinois;  and  First  State  Bank  of  Atwood, 
Atwood,  Illinois. 

Board  of  Goveroors  of  the  Federal  ReMnre 
System,  April  28, 1997. 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-11423  FUed  S-l-«7;  8:45  am] 
I  cooE  ttie-m-F 


FEDERAL  RESERVE  SYSTBi 

Fbnnallons  of,  Awjulsltlons  by,  and 
MSigsis  Of  oanK  noiamg  MNnpaniee 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  ccmtiol  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  benk  holding  compeny, 
jnrhiHing  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Boerd.  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Boerd  of  Governors.  Interested 
persons  may  e]q>rass  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbankiiig  company,  the  review  also 
includes  whether  me  acquisition  of  the 
nonbanking  con^tany  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
ectivities  will  be  conducted  throughout 
the  United  States. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  27, 1997. 

A.  Federal  Reserre  Bank  of  San 
Fraadsco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  First  Security  Corporation,  Salt 
Lake  Qty,  Utah;  to  merge  with 
American  Bancorp  of  Nevada,  Inc.,  Las 
Vegas,  Nevada,  and  thereby  indirectly 
acquire  American  Bank  of  Commerce, 
Las  Vegas,  Nevada. 

Board  of  Goveraors  of  the  Federal  Reaerve 
System,  April  28, 1997. 
Jaanifar  J.  Johnaoo, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-11424  Filed  5-1-97;  8:45  am] 
aauNQ  cooe  mo-oi-F 


FEDERAL  RESERVE  SYSTEM 

FonnaHons  of,  Acquisitions  by,  and 
Mergen  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  pawBt  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inapection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
•  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rraerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latw  than  May  29, 1997. 

A.  Federal  Want  lu  B— k  ef 
(A.  Linwood  Gill,  m 


Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

].  Community  Capital  Corporation, 
Greenwood,  South  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of  The 
Bank  of  Newberry  County,  Newberry, 
South  Carolina  (in  organization). 

Board  of  Govemon  of  the  Federal  Reserve 
System,  April  29, 1997. 

JsmiiiB' ).  JofanBon. 

Deputy  Secretary  <^the  Board. 

IFR  Doc.  97-11510  Filed  5-1-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshins  Act  Meting 

AGENCY  HOUMNQ  THE  MEETVIO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  10:00  a.m.,  Wednesday, 

May  7, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  aosed. 

MATTERS  TO  BE  CONSOERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  scdary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  29. 1997. 
WSOmm  W.  Wnias, 
Sacntary  of  the  Board. 
[FR  Doc.  97-11544  PUad  4-29-47;  4:22  pm] 


FEDERAL  RESERVE  SYSTEM 

Nodes  of  Pfoposalslo  Engsgsin 
rsnwssNiis  leonnannng  Acnvmss  or 
to  Acquira  Cpwpsniss  that  ars 
Engaged  In  Psmdaaiils  Monbanhing 
ActtvWaa  .  '>, 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engi^  de  novo, 
or  to  acquire  or  control  voting  securities 


or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  16, 1997. 

A.  Federal  Reaerre  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

I.  Fisnback  Financial  Corporation. 
Brookings,  South  Dakote;  to  engage  de 
novo  in  lending  activities,  pursuant  to 
section  225.28^)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Govenoors  of  the  Federal  Reserve 
System,  April  25, 1997. 

femiifnr  J.  IiAaaoii, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-11425  Filed  5-1^7;  8:45  am] 

■LUNQ  cooc  sria-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlos  of  tits  Sscrstary 

Advisory  Commission  on  Consumsr 
ProtscUon  and  QuaiNy  in  ths  Hsalth 
Cars  induatrv:  Noiloa  of  Maattno 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
give  of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  meeting  will  be  open  to  the  public, 
limited  only  by  the  spece  available. 

Place  ofldeeHitg:  Ranaiaaance  Ma3rflo%rar 
Hotel,  1127  Coonacticut  Avenue.  NW., 
Washington.  DC  20036. 

Times  and  Date§:  8KM)  aon.  until  5:00  pan.. 
May  13. 1997. 

Purpoee/Agmda:  To  haar  taatimony  and 
consider  oiguiisational  matian  relevant  to 
the  Commiaaiaii.  AgHida  items  an  subject  to 
rhai^  aa  prinrltiea  rtictato 

Ctmtoct  Peraon  for  More  biformatioa: 
Substantive  program  infcHmation  as  well  aa 
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summaries  of  the  meeting  and  a  roster  of 
Commission  members  may  be  obtained  firom 
Edwaid  (Chip)  Malin,  Room  118-F,  Hubert 
H.  Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
telephone  202-205-3333. 

Dated:  April  28, 1997. 
Janet  M.  Corrigan, 

Executive  Director.  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 
[FR  Doc.  97-11438  FUed  5-1-97;  8:45  am] 
BHJJNQ  COK  4110-aO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevsntion 

PNFO-S7-09] 

Proposed  Data  Collsctions  Submittsd 
for  Puliiic  Commsnt  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  63&-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  technicfUes 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Proiects 

1.  Annual  Submission  of  the  Quantity 
of  Nicotine  Contained  in  Smokeless 
Tobacco  Products  Manufactured, 
Imported,  or  Packaged  in  the  United 
States — New — Oral  use  of  smokeless 
tobacco  represents  a  significant  health 
risk  which  can  cause  cancer  and  a 
nimiber  of  noncancerous  oral 
conditions,  and  can  lead  to  nicotine 
addiction  and  dependence.  The  Centers 
for  Disease  Control  and  Prevention's 
(CDC)  Office  on  Smoking  and  Health 
(OSH)  has  been  delegated  the  authority 
for  implementing  major  components  of 
the  Department  of  Health  and  Human 
Services'  (HHS)  tobacco  and  health 
.  program,  including  collection  of  tobacco 
ingredients  informatioit  HHS's  overall 
goal  is  to  reduce  death  and  disability 
resulting  ^m  cigarette  smoking  and 
other  forms  of  tobacco  use  through 
programs  of  information,  education  and 
research. 

The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactures,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 


of  HHS  annually  with  a  report  on  the 
quantity  of  nicotine  contained  in 
smokeless  tobacco  products.  This  notice 
implements  this  nicotine  reporting 
requirement.  CDC  is  requesting  OMB 
clearance  to  collect  this  information  for 
three  years.  A  standard  methodology  for 
measurement  of  quantity  of  nicotine  in 
smokeless  tobacco  has  been  developed. 
The  methodology  ("Protocol  for 
Analysis  of  Nicotine,  Total  Moisture, 
and  pH  in  Smokeless  Tobacco 
Products")  is  intended  to  provide 
standardized  measurement  of  nicotine, 
total  moisture,  and  pH  in  smokeless 
tobacco  products. 

Background 

In  1989,  the  smokeless  industry 
submitted  a  business  review  letter  to  the 
Department  of  Justice  (DOJ),  in 
accordance  with  28  CFR  50.6.  This  letter 
requested  approval  of  a  collaborative 
industry  effort  to  determine  standard 
nicotine  reporting.  In  January  1993,  DOJ 
extended  permission  to  the  smokeless 
industry  to  begin  the  development  of 
uniform  methods  for  analyzing 
smokeless  tobacco  products  for  nicotine 
or  moisture  content  The  first  meeting  of 
the  work  group,  which  represented  the 
ten  major  domestic  manufacturers  of 
smokeless  tobacco,  was  convened  on 
July  7, 1993.  After  a  series  of  meetings 
of  Uie  joint  industry  work  group,  a 
standud  methodology  was  approved  by 
the  work  group  and  submitted  to  OSH 
for  approval.  The  protocol  was  revised 
by  OSH  based  on  individual  comments 
received  from  peer  reviewers  and  the 
Division  of  Environmental  Health 
Laboratory  Sciences,  National  Center  for 
Environmental  Health,  CDC.  The  total 
cost  to  respondents  is  $467,500.* 


Respondents 


Tobacco  manufacturers 


No.  of  re- 
spondents 


11 


No.  of  re- 
sponses/re- 
spondent 


1 


Av^ue 

twidonrro- 

sponse 

fmhrs.) 


1.706 


Total  bur- 
den 
fm  hrs.) 


18,766 


*  Please  note  ttiat  these  figures  are  based  on  ttw  average  reporting  time  and  cost  estimations  for  six  major  smokeless  tobacco  manufacturers 
are  reported  by  Patton  Boggs,  LLP. 


*  Please  note  that  these  figures  are  based  on 
the  average  reporting  time  and  cost 
estimations  for  six  ma)or  smokeless  tobacco 
manufacturers  as  reported  by  Patton  Boggs, 
LLP. 


UMI 
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Note:  The  annual  repoiting  of  the  quantity 
of  nicotine  contained  in  smokeleM  tobacco 
products  for  calendar  year  1997  i«  due  on 
July  31.  In  future  years,  the  annual  report 
will  be  due  on  March  31  of  each  year,  this 
is  the  same  date  that  lists  the  ingredients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobecco  products  are  due. 

Dated:  April  24. 1997. 
Wilna  G.  fohnaon. 

Acting  Associate  Director  for  Policy  Pkuming 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-11348  Filed  5-1-97;  8:45  am] 
■UMO  COM  41«>-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Protocol  to  Measure  ttie  Quantity  of 
Nicotine  Contained  in  Smokeless 
Totiacco  Products  Manufactured, 
Imported,  or  Packaged  in  the  United 
States 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (COC),  Department  of  Health 
and  Human  Services. 
ACTION:  Request  for  conmients. 

summary:  CDC's  Office  on  Smoking  and 
Health  (OSH)  is  requesting  comments 
from  all  interested  parties  on  a  standard 
methodology  for  measurement  of 
qtiantity  of  nicotine  in  smokeless 
tobacco.  The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactiu^s,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 
of  HHS  annually  with  a  report  on  the 
quantity  of  nicotine  contaiJaed  in 
smokeless  tobacco  products:  OSH  has 
been  delegated  the  authority  to 
implement  the  nicotine  reporting 
provisions  of  this  law.  The  methodology 
("Protocol  for  Analysis  of  Nicotine. 
Total  Moisture,  and  pH  in  Smokeless 
Tobacco  Products")  is  the  basis  for  such 
nicotine  reporting  and  is  intended  to 
provide  standardized  measurement  of 
nicotine,  total  moisture,  and  pH  in 
smokeless  tobacco  products. 
DATES:  Written  conunents  to  this  notice 
should  be  submitted  to  Patricia  Richter. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Office  on  Smoking 
and  Health,  4770  Buford  Highway.  NE.. 
Mailstop  KSO,  Atlanta.  Georgia  30341- 
3724  on  or  before  June  2. 1997. 
Comments  may  also  be  faxed  to  Patricia 
Richter  at  (770)  488-5848  or  submitted 
by  email  to  pirl0cdc.gov  as 
WordPerfect  5.0,  5.1/5.2. 6.0/6.1  or 
ASCn  files. 


FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  Richter.  Centers  for  Disease 
Control  and  Prevention  (CDC),  Office  on 
Smoking  and  Health,  4770  Buford 
Highway  NE.,  Mailstop  K50.  Atlanta, 
Georgia  30341-3724;  telephone:  (770) 
488-5703. 

SUPPLEMENTARY  MFORMATION:  In  1989. 
the  smokeless  tobacco  industry 
submitted  a  business  review  letter  to  the 
Department  of  Justice  (IX)J),  in 
accordance  with  28  CFR  50.6.  This  letter 
requested  approval  of  a  collaborative 
industry  effort  to  determine  standard 
nicotine  reporting.  Previous  to  this,  each 
company  employed  different  methods  of 
nicotine  and  moisture  analysis; 
however,  HHS  requested  that  a  standard 
methodology  be  developed  to  ensure  the 
accuracy  and  reliability  of  the 
information  on  nicotine  and  moistiire, 
as  well  as  to  ensure  comparability  of  the 
data.  HHS  did  not  have  the  resources  to 
develop  such  a  standardized 
methodology  thus  necessitating  a 
collaborative  industry  process  to 
develop  the  methodology. 

In  January  1993,  DOJ  extended 
permission  to  the  smokeless  industry  to 
begin  the  development  of  uniform 
methods  for  analyzing  smokeless 
tobacco  products  for  nicotine  and 
moisture  content.  The  smolwless 
tobacco  industry  formed  a  work  group, 
which  represented  the  ten  major 
domestic  manufacturers  of  smokeless 
tobacco.  The  first  meeting  of  the  work 
group  was  on  July  7,  1993  and  the  group 
continued  to  meet  throughout  1993  and 
1994.  After  this  series  of  meetings,  a 
standard  methodology  was  approved  by 
the  work  group  and  submitteid  to  OSH. 
The  protocol  was  revised  by  OSH  based 
on  individual  comments  received  from 
peer  reviewers  and  the  Division  of 
Environmental  Health  Laboratory 
Sciences,  National  Center  for 
Environmental  Health,  CDC.  Once  OSH 
has  received  comments,  it  will  review 
the  conunents.  make  the  necessary 
changes  to  the  methodology,  and 
publish  the  final  methodology  in  the 
Federal  Register.  Once  the  final 
methodology  has  been  published,  OSH 
will  implement  the  nicotine  reporting 
requirements  of  the  Act 

Dated:  April  24. 1997. 
JoMph  E.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Standardized  methodology.  Protocol  for 
Aitalysis  of  Nicotine,  Total  Moisture,  and  pH 
in  Smokeless  Tobacco  Products 

LEsqaiiiMiiila'.^ 

A-Ra^enU' 
1. 2  N  Sodium  hydroxide  (NaOH) 


2.  Methyl  t-butyl  ether  (MTBE) 

3.  (-)-Nicotine  (Fluka  72290)  >99%  purity* 

4.  Quinoline  (Aldrich) 

5.  Standard  pH  buffsrs:  7.00  and  10.00 

6.  Deionized  distilled  water 
B.  Glassware  and  supplies 

1.  Volumetric  flasks 

2.  25  mm  x  200  mm  Pyrax  culture  tubes 
with  Teflon  lined  screw  capa  (Mfr  •982625X) 

3.  Pasteur  pipettes 

4.  Repipettora  (10  mL  and  50  mL) 

5.  Linear  shalcer  (configured  to  hold  tubes 
in  horizontal  position) '-  * 

6.  Moisture  dish — Al,  diam.  45-65  nun. 
depth  20-45  mm,  with  tight  fitting  cover 

7.  Teflon-coeted  magnetic  stirring  bar 

8.  50  mL  polypropylene  container 
C  Instrumentation 

1.  Robot  Coupe  Model  RSI  6V  Scientific 
Batch  Processor  or  equivalent 

2.  Capillary  gas  chromatograph  mtb 
modified  split  capability  (splitless/split). 
flame  ionization  detector,  integrator,  a  4 
mm  split/splitless  glass  liner  and  a  30  m 
X  0.32  mm  ID  fused  silica  column 
crosslinked  and  coated  with  5%  phenyl 
and  95%  methyl  silicone  at  1  m  film 
thickness. 

3.  Orion  Model  SA  720  pH  meter  equipped 
with  Orion  8103  Ross  Combination  pH 
electrode. 

D.  Additional  Equipment 

Forced-draft  oven,  regulated  to  99.5  ±  0.5 
*C  Suggested  dimensions:  19x19x19"  (48 
cm).  Approx.  oven  settings:  fresh  air  intake 
vent  >A  open;  air  control  damper  >/«  open;  air 
exhaust  vent  ■/■  open. 

E.  Chromatographic  Conditions  ''■  * 

1.  Detector  temperature:  250  *C 

2.  Iniector  temperature:  250  *C 

3.  Flow  rate  at  100  *C— 1.7  mL/min;  with 
split  ratio  of  40:1* 

4.  Injection  volume:  2  ^l 

5.  Column  conditions:  110-185  *C  at  10  *C 
min-1;  185-240  *C  at  6  *C  min  -  ■.  hold 
at  final  temperature  for  10  min.  EquiL 
time:  5  min. 

F.  Sample  Preparation  i° 

There  exist  six  difFsTent  categories  of 
commercial  smokeless  tobacco  products: 

1.  Diytnuft 

2.  Wet  snuff, 

3.  Wet  snuff  portion  packs; 

4.  Plug; 

5.  Twist;  and 

6.  Loose  leaf. 

Because  of  their  physical 
characteristics,  samples  of  three  of  the 
six  product  categories  must  be  groimd 
before  nicotine,  total  moisture,  and  pH 
analyses  can  be  conducted.  The 
objective  of  grinding  the  samples  is  to 
obtain  a  homogeneous  sample  with 
particles  measuring  approximately  4 
mm.  Grinding  to  achieve  this  particle 
size  should  take  no  more  than  3 
minutes.  To  ensure  proper  grinding  and 
an  adequate  amoimt  of  the  ground 
sample  for  analysis,  the  minimum 
sample  size  of  all  commercial  products 
to  be  groimd  should  not  be  less  than  100 
grams. 

To  ensure  precision  of  analyses  for 
nicotine,  total  moisture,  and  pH.  the  samples 


that  require  grinding  should  be  groimd  using 
a  Robot  Coupe  Model  RSI  6V  Scientific  Batch 
Processor  or  its  equivalent.  This  is  a  variable 
speed  (0  to  300Q  RPM)  processor.  The 
variable  speed  motor  is  required  to  ensure 
proper  grinding  of  the  tobacco  tissues  (and  in 
the  case  of  pH  determination,  the  wet  snuff 
portion  pack).  Elevated  temperatures  can 
result  in  moisture  loss  and  an 
underestimated  value  for  moisture  content 
Hence,  care  must  be  taken  during  grinding  to 
avoid  elevated  temperatures.  The  bowl 
should  be  cleaned  after  each  grinding  to 
obtain  accurate  results. 

1.  Dry  snuff.  Dry  snuff  samples  do  not  need 
to  be  ground  since  the  product  is  a  powder. 
The  sample  must  be  thoroughly  mixed  before 
weighing  for  nicotine,  total  moisture,  and  pH 
analysis. 

2.  Wet  snuff.  Wet  snuff  samples  do  not 
need  to  be  ground.  The  sample  must  be 
thoroughly  mixed  before  weighing  for 
nicotine,  total  moisture,  and  pH  analysis. 

3.  Wet  snuff  portion  packs.  The  tobacco 
contents  of  the  wet  snuff  portion  packs  do 
not  need  to  be  ground  for  nicotine,  total 
moisture,  or  pH  analysis.  The  tobacco 
packaging  material  (the  "pouch")  should  be 
separated  from  the  tobacco  and  ground  to 
obtain  particles  measuring  approximately  4 
mm  for  pH  analysis.  The  tobacco  of  the  wet 
snuff  portion  pack  and  the  ground  pouch  are 
combined  and  thoroughly  mixed  before  pH 
analysis. 

4.  Plug  tobacco.  Break  or  cut  apart  plugs 
and  add  in  portions  to  grinder  at  2000  RPM. 
Reduce  RPM  or  stop  grinding  if  sample  bowl 
becomes  warm.  Pulse  the  Robot  Coupe,  when 
needed,  to  complete  grinding.  Grind  samples 
until  approximately  4  mm  in  size.  Thelotal 
grinding  Ume  should  be  no  more  than  3 
minutes. 

5.  T¥rist  tobacco.  Separate  twists,  add  to 
grinder  and  grind  at  2000  RPM.  Reduce  RPM 
or  stop  grinding  if  sample  bowl  becomes 
warm.  Continue  grinding  until  sample 
particles  are  approximately  4  mm  in  size. 
The  total  time  for  grinding  should  be  no  more 
than  3  minutes. 

6.  Loose  leaf.  Grind  in  the  same  manner  as 
described  in  4  and  5  to  obtain  product  with 
particle  size  of  approximately  4  mm. 

n.  NkotiDB  Analysis 

A.  Calibration  Standards 

1.  Internal  Standard  (IS) 

Weigh  10.00  grams  of  quinoline,  transCn  to 
a  250  mL  volumetric  flask  and  dilute  to 
volume  with  MTBE.  This  solution  will  be 
used  for  calibration  of  the  instrument  for  the 
nicotine  calibration  curve  (II. A.  2).  for  the 
standards  addition  assay  (ILB),  and  for 
preparation  of  the  extracting  solution  (ILD). 

2.  Nicotine  Calibration  Curve 

a.  Weigh  1.0000  gram  of  nicotine  into  a 
dean,  dry  100  mL  volumetric  flask  and  dilute 
to  volume  with  MTBE.  This  gives  a  nicotine 
concentration  of  10  mg/mL  for  the  stock 
solution. 

b.  Accurately  pipette  0.5  mL  of  IS  bom 
stock  solution  (ILA.l)  to  five  dean,  dry  50 
mL  volumetric  flasks.  To  prepare  a  nicotine 
■tandaid  corresponding  to  a  concentration  of 
0.8  n^mL.  pipette  exactly  4.0  mL  of  the 
nicotine  standiard  (ILA.2.a)  to  a  50  mL 


volumetric  flask  containing  the  intenu^ 
standard  and  dilute  to  volume  with  MTBE. 
To  obtain  nicotine  concentrations  equivalent 
to  0.6, 0.4, 0.2,  and  0.1  mg/mL.  pipette 
precisely  3.0.  2.0, 1.0,  and  0.5  mL, 
respectively,  of  the  nicotine  standard  into  the 
four  remaining  flasks  and  dilute  to  volume 
with  MTBE. 

c.  Transfer  aliquots  of  the  five  standards  to 
auto  sampler  vials  and  determine  the 
detector  response  for  each  standard  using  gas 
chromatographic  conditions  described  in  LE. 

d.  Calculate  least  squares  line  for  linear 
equation  frt>m  these  standards  by  obtaining 
the  ratio  of  Area„ic«iK/Areais.  This  ratio  will 
be  the  Y  value  and  the  concentration  of 
nicotine  will  be  the  X  value  for  determining 
the  linear  equation  of  the  line  (Equation  1): 
Equation  1: 

Y=a+bX: 

Where: 

X=Concentration  of  nicotine  in  mg 

Y=Areanc>iiiae/Areais 

asintercept  on  the  ordinate  (y  axis) 

l>=slope  of  the  curve 

The  final  result  will  be  reported  in  the 
following  units: 

Concentration  of  nicotine=mg  of  nicotine/ 
gram  of  tobacco  sample. 

e.  Determine  the  recovery  of  nicotine  by 
pipetting  10  mL  of  the  0.4  mg/mL  nicotine 
standard  to  a  screw  capped  tube  containing 
1.0  mL  of  2  N  NaOH.  Cap  the  tube.  Shake  the 
contents  vigorously  and  allow  the  phases  to 
separate.  Transfer  an  aliquot  of  the  organic 
phase  to  an  injection  vial  and  inject 
Calculate  the  concentration  of  nicotine  using 
the  equation  of  the  line  in  ILA.2.d  above. 
This  should  be  repeated  two  more  times  to 
obtain  an  average  of  the  three  values.  The 
recovery  of  nicotine  can  be  olitained  liy  using 
the  following  equatioo: 

Equation  2: 

Recovery=NicotinecaicadMii/Nicotineacttai 

B.  Standards  Addition  Assay 

Prior  to  analyzing  a  smokeless  tobacco 
product  for  nicotine  content,  the  testing 
fecility  must  validate  the  sjrstem  to  verify 
that  matrix  bias  is  not  occurring  during 
nicotine  extraction.  This  is  done  by  analyzing 
the  nicotine  calibration  standards  in  the  same 
vegetable  matrix  as  the  smokeless  tobacco. 
Tlw  standards  addition  assay  should  be 
poformed  with  each  smokeless  tobacco 
product  tested. 

1.  Using  an  analytical  balance,  accurately 
weigh  1.000  ±  0.020  gram  of  the 
homogeneous,  prepared  tobacco  san^>le  into 
a  culture  tube.  Re{wat  this  five  times  for  a 
total  of  6  culture  tubes  containing  the 
smokeless  tobacco  product  Record  the 
weight  of  each  sample. 

2.  To  prepare  a  nicotine  standard 
craresponding  to  a  concentration  of  0.8  mg/ 
mL.  pipette  exactly  4.4  mL  of  the  nicotine 
standard  (ILA.2.a)  to  one  of  the  culture  tubes. 
To  obtain  nicotine  comsntiations  equivalent 
to  0.6. 0.4. 0.2.  and  0.1  n^mL.  pipette 
precisely  3.3. 2.2. 1.1.  and  0.55  mL, 
respectively,  of  the  nicotiiie  standard  into 
four  of  the  remaining  culture  tubes.  One  of 
the  culture  tubas  is  not  supplemented  with 
nicotine  and  serves  as  an  analytical  UanL 
Allow  the  samples  to  equilifacata  far  10 
minutes. 


3.  Pipette  5  mL  of  2  N  NaOH  into  each 
tube.  Cap  each  tube.  Swirl  to  wet  sample  and 
allow  to  stand  15  minutes.'^ 

4.  Pipette  50  mL  of  extraction  solution 
(ILD.l)  into  each  tube.  Cap  each  tube  and 
tighton.'* 

5.  Place  tubes  in  rack(s),  place  racks  in 
linear  shaker  in  horizontal  position  and 
shake  for  two  houn. 

6.  Remove  rack(s)  from  shaker  and  place  in 
vertical  position  to  allow  the  phases  to 
separate. 

7.  Allow  the  solvent  and  nicotine 
supplemented  samples  and  the  blank  to 
separate  (maximum  2  hours). 

8.  Transfer  aliquots  of  the  five  standards 
and  the  blank  from  the  extraction  tubes  to 
sample  vials  and  determine  the  detector 
response  for  each  using  gas  chromatographic 
conditions  described  in  LE. 

9.  Subtract  the  Area.icaiK/ Areas  of  the 
blank  from  the  AreaMcouc/ Areais  of  each  of 
the  standards. 

10.  Calculate  least  squares  line  for  linear 
equation  from  the  corrected  standards  as 
described  above  (Equation  1)  in  II.A.2.d. 

The  final  corrected  result  will  be  reported 
in  the  following  units: 

Concentration  of  nicotine  s  mg  of  nicotine/ 
gram  of  tobacco  sample. 

1 1 .  Determine  the  recovery  of  nicotine  by 
pipetting  10  mL  of  the  0.4  mg/mL  nicotine 
standard  to  a  screw  capped  tube  containing 
1.0  mL  of  2  N  NaOH  and  10  mL  of  extraction 
solution  (n.D.l).  Cap  the  tube  and  tighten. 
Shake  the  contents  vigorously  and  allow  the 
phases  to  separate.  Transfer  an  aliquot  of  the 
organic  phase  to  an  injection  vial  and  inject 
Calculate  the  concentration  of  nicotine  using 
the  equation  of  the  line  above  in  ILA.2.d. 
This  should  be  repeated  two  more  times  to 
obtain  an  average  of  the  three  values.  The 
recovery  of  nicotine  can  be  obtained  by  using 
Equation  2: 

Recovery  =  Nicotinec«in.tMd/NicotinwM— i 

12.  Compare  the  results  of  steps  ILA.2.  and 
ILB.  If  they  differ  by  a  fector  of  10%  or  more, 
the  recovery  of  nicotine  from  the  aqueous 
matrix  is  not  equivalent  to  recovery  from  the 
vegetable  matrix  of  the  smokeless  tobacco 
product  In  this  instance,  the  nicotine 
concentration  of  the  smokeless  tobecco 
product  must  be  detomined  frt>m  a  nicotine 
calibration  curve  prepared  from  nicotine 
standards  in  a  vegetdrfe-baaed  matrix. 

C  Quality  Qmtiol  Pool 

At  least  two  quality  contrDl  pools  prepared 
in  the  smokeless  tobacco  product  matrix  are 
recommended  to  be  indwied  in  eadi 
analytical  run.  The  smokeless  tobacco 
product  should  be  enriched  with  nicotine  at 
tiiB  high  and  low  ends  of  expected  values  frir 
the  smokeless  tobacco  product  The  pools 
must  be  analyzed  in  duplicate  in  every  run. 
The  quality  control  pool  must  be  prepared  in 
suffident  quantity  to  last  for  all  analyses  of 
a  product  lot 

D.  Sample  Extraction  Procedure 

1.  Extraction  solution  is  prepared  by 
pipetting  10  mL  of  the  IS  from  the  stock 
solutian  (1LA.1)  to  a  1000  mL  volumetric 
Sask  and  diluting  to  volume  %vith  MTBE. 

2.  Usii^  an  analytical  balance,  accurately 
wei^  1.000  ±  a020  gram  of  prepared 
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tobacco  sample  into  culture  tube  and  record 
weight.  ■ '  The  number  of  products  sampled 
per  lot  should  reflect  an  acceptable  level  of 
precision.  '*  The  test  material  is  to  be 
representative  of  the  product  that  is  sold  to 
the  public  and  therefore  should  consist  of 
•ealed,  packaged  samples  from  each  lot  of 
finished  product  that  is  ready  for  commercial 
distribution. 

Triplicate  determinations  will  provide 
precision  data. 

3.  Pipette  5  mL  of  2  N  NaOH  into  the  tube. 
Cap  the  tube.  Swirl  to  wet  sample  and  allow 
to  stand  15  minutes." 

4.  Pipette  50  mL  of  extraction  solution  into 
tube,  cap  tube  and  tighten. '^ 

5.  Place  tubes  in  rack(s).  place  racks  in 
linear  shaker  in  horizontal  position  and 
shake  for  two  hours. 

6.  Remove  rack(s)  from  shaker  and  place  in 
vertical  position  to  allow  the  phases  to 
separate. 

7.  Allow  the  solvent  and  sample  to 
separate  (maximum  2  hours).  Transfer  an 
aliquot  from  the  extraction  tube  to  a  sample 
vial  and  cap. 

8.  Analyze  the  extract  using  GC  conditions 
as  described  above  (LE)  and  calculate  the 
concentration  of  nicotine  using  the  linear 
calibration  equation.  Correct  percent  nicotine 
values  for  both  recovery  and  weight  of 
sample  by  using  Equation  3.'' 
Equations:'^ 


Nicotiiie(m^g)  - 


(Are»,»a»t^Are«,s)-« 
b  X  Sunpfe  Wt  X  Recovery 


9.  Report  the  final  nimtinw  detennination 
as  mg  of  nicotine  per  gram  of  the  tobacco 
product  (mg  nicotine/gram),  to  an  accuracy 
level  of  two  decimal  places.  All  data  should 
include  the  mean  value  with  a  95% 
confidence  interval,  the  range  of  values,  the 
number  of  samples  tested  per  lot.  and  the 
estimated  precision  of  the  mean.  Information 
will  be  reported  for  each  manufactiirer  and 
variety  (including  brand  tamilies  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
Bandits.  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Wintergreen,  etc). 

DL  Total  MoiatHre  DalBmiiialiaa 

A.  This  procedure  is  refaiied  to  as  "Total 
Moistun  Determination"  because  AOAC 
Method  966.02  detenninas  water  and  tobacco 
coostituants  that  an  volatila  at  tampacatuzes 
of99.5±0.5*C 

B.  Accurately  weigh  5.00  grams  of  the 
sample  (ground  to  pass  i  4  mm  screen)  '^  into 
a  weighed  moisture  dish  and  place 
uncovered  dish  in  oven.  '*  The  number  of 
products  sampled  per  lot  ahould  reflect  an 
acceptable  level  of  precision.'*  The  test 
matnial  is  to  be  representative  of  the  product 
that  is  sold  to  the  public  and  thareCore  should 
consist  of  sealed,  packaoad  samples  frmn 
each  lot  of  finished  prodnct  that  is  ready  for 
connnercial  distribution.  Triplicate 
determinations  «vill  provide  precision  data. 

C.  Do  not  exceed  1  sampWlO  sq  in.  (650 
sq  cm)  shelf  space,  and  use  only  1  shall  Dry 
3  hr  at  99.5  ±  0.5  *C  Remove  from  oven, 
cover,  and  cool  in  deaiccator  to  room  tamp, 
(about  30  min).  Raweigh  and  raUiil^t^ 
percent  moistun. 

D.  Report  the  final  moisture  detennination 
■•  a  percantaga  (%).  to  an  accnracy  level  of 


one  decimal  place.  All  data  should  include 
the  mean  value  with  a  95%  confidence 
interval,  the  range  of  values,  the  number  of 
samples  tested  per  lot,  and  the  estimated 
precision  of  the  mean.  In  addition, 
information  for  each  manufscturer  and 
variety  (including  brand  hmilies  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
BandiU,  Skoal  Long  Cut  Cherry.  Skoal  Long 
Cut  Wintaigraen.  etc.)  wrill  be  reported. 

rv.  pH  Maaiuieinaut 

A.  Test  samples  as  soon  as  possible  after 
they  are  received.  The  number  of  products 
sampled  per  lot  should  reflect  an  acceptable 
level  of  precision."  The  test  material  is  to  be 
representative  of  the  product  that  is  sold  to 
the  public  and  therefore  should  consist  of 
sealed,  packaged  samples  from  each  lot  of 
finished  product  that  is  ready  for  commercial 
distribution.  Triplicate  determinations  will 
provide  precision  data. 

B.  Accurately  weigh  2.00  grams  of  the 
sample.  Place  in  a  50  mL  polypropylene 
container  mth  10  mL  deionized  distilled 
water. 

C  Place  teflon-coated  magnetic  stirring  bar 
in  container  and  stir  mixture  continuously 
throughout  testing. 

D.  Measure  pH  of  sample  after  two-point 
calibration  with  standard  pH  7.00  and  10.00 
boffars  on  a  pH  meter  calibrated  to  an 
accuracy  of  two  decimal  places. 

E.  Calculate  the  mean  of  pH  values  at  5, 15, 
30.  and  60  minutes. 

F.  Report  the  final  pH  determination  to  an 
accuracy  level  of  two  decimal  places.  All 
data  should  include  the  mean  value  with  a 
95%  confidence  interval,  the  range  of  values, 
the  numbn  of  samples  tested  per  lot.  and  the 
estimated  precision  of  the  mean.  Information 
will  be  reported  for  each  manufiKrturer  and 
variety  (including  brand  fiunilies  and  brand 
variations)  and  txand  name  (e.g..  Skoal 
Bandits.  Skoal  Long  Cut  Cherry.  Skoal  Long 
Cut  Wintergreen,  etc.). 

C.  Estimate  the  "free  base  nicotine" 
content  with  the  Henderson-Hasselbalch 
equation  (Eqiiation  4),  based  on  measured  pH 
and  nicotine  content 

Equation  4: 


pH  =  pKa->-log 


[B] 
IBH^l 


B-hH*«->BH* 


CB] 


%  free  base  mcotine  - -^{^  X 100 

-         -^+1 
[BH*] 

pKa  -  8.02  (CRC  Handbook  of  Chamiatiy  and 

Physics.  1989-1990) 
(B)  -  amount  of  free  base  ni>^nHM 
[BH'*')  =  amount  of  ionized  nimtiim 

R  Report  the  ^naV  estimated  fraabaaa 
nicotine  as  a  percentage  (%)  of  the  total 
nicotine  content,  to  an  accuracy  level  of  twro 
dwrimal  placaa  and  as  mg  of  bm  base 
nicotine  per  gram  of  the  tofaaooD  product  (n^ 
free  base  niootinaygram),  to  an  i 


of  two  decimal  places.  All  data  should 
include  the  mean  value  with  a  95% 
confidence  interval,  the  range  of  values,  the 
number  of  samples  tested  per  lot,  and  the 
estimated  precision  of  the  mean.  Information 
will  be  reported  for  each  manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
BandiU.  Skoal  Long  Cut  Chcniy,  Skoal  Long 
Cut  Wintergreen,  etc.). 

Sample  calculation: 

Mean  total  nicotine  =  10.30  (mg/g) 

Mean  pH  =  7.50 

pKa  =  8.02 


pH  =  pKa-fIog 


[B] 
[BH*1 


^*rv     n««    .     [free  base  nicotine] 

7^  =  8.02  +  logi - 

[ionized  nicotine] 


-0.52  =  log 


[free  base  nicotine] 
[ionized  nicotine] 


0  J02  -  ^^^  ^'^^  nicotine] 
[ionized  nicotine] 

[B] 

%  free  base  nicotine-     [??  ^    xlOO 


[B] 
[BH*] 


+  1 


_  . .         .  _^         0J02       ,^ 

%  free  base  nicotine x  100 

0.302 -fl 

%  free  base  nicotine  -  2320 

TtMal  free  nicotine    %&«  base  nicotine 

(mg/g) -total    X 

nicotine  *00 


Toud  free  nicotine  (mgfg)  - 10  JO  x 
Toud  free  nicotine  (mg/g)  -  2.39 


23.20 
100 


V.  Aaaay  Qrilaria  for  Qulity . 

A.  Establishing  limits  bx  Quality  Control 
Parametsn 

All  quality  control  parametan  must  be 
determined  within  the  laboratory  in  which 
they  are  to  be  used.  At  least  10  within- 
laboratory  runs  must  be  performed  to 
establish  tamporaiy  confidence  intervals  tor 
the  quality  contiol  parametan.  Paimanant 
limits  should  be  establiahad  after  20  tuns  and 
should  be  reestablished  after  each  additional 
20  runs. 

B.  Exclusion  of  Oatliers  from  the  Calibration 
Carvel* 

Tha  ooefBciant  of  detanninatian  between 
**—  1  ir   ^^""*ii  and  nicotine  concentration 
should  be  equal  to  a99  or  higher.  Any 
caUfaratian  standard  having  an  estimated 


concentration  computed  from  the  regreasion 
equation  (Equation  1)  Which  is  different  from 
its  actual  concentration  by  a  factor  of  10% 
can  be  excluded  from  the  calibration  curve. 
Up  to  two  concentrations  may  be  excluded, 
but  caution  should  be  used  in  eliminating 
values,  since  bias  may  be  increased  in  the 
calibration  curve.  If  an  outlier  value  is 
eliminated,  its  duplicate  value  must  also  be 
discarded  to  avoid  producing  a  new  bias.  All 
unknowns  must  frdl- within  the  calibration 
curve;  therefore,  duplicate  values  excluded  at 
either  end  of  the  calibration  curve  will 
restrict  the  useful  range  of  the  assay. 
C.  Quality  Control  Pools  and  Run  Rejection 
Rules 

The  mean  estimated  nicotine  concentration 
in  a  pool  should  be  compared  with  the 
established  limits  for  that  pool  based  on  at 
least  20  consecutive  runs.  An  analytical  nm 
should  be  accepted  or  rejected  based  upon 
the  following  set  of  rules  adapted  from  ' 
Westgtrd  et  al.  (1981). 

1.  When  the  mean  of  one  QC  pool  exceeds 
the  limit  of  x  ±  3  standard  deviations  (SD). 
then  the  run  is  rejected  as  out  of  controL 
Here,  x  and  SD  represent  the  overall  mean 
and  standard  deviation  of  all  estimated 
nicotine  concentrations  for  a  particular  pool 
in  the  runs  which  were  used  to  establish  the 
control  limits. 

2.  When  the  mean  nicotine  concentrations 
in  two  QC  pools  in  the  same  run  exceed  the 
same  direction,  then  the  run  must  be 
rejected.  The  same  direction  is  the  condition 
in  which  both  pools  exceed  either  the  ic  -f  2 
SD  or  the  ic-2  SD  limits. 

3.  When  the  mean  nicotine  concentrations 
in  one  or  two  QC  pools  exceed  their  x  -f  2 
SD  limits  in  the  same  direction  in  two 
consecutive  nms,  then  both  runs  must  be 
rejected. 

4.  When  the  mean  nicotine  concentrations 
in  tvro  QC  pools  are  different  by  more  than 

a  total  of  4  SD,  then  the  run  must  be  rejected. 
This  condition  may  occur,  for  example,  when 
one  QC  pool  is  2  SD  greater  than  the  mean, 
and  anothw  is  2  SD  less  than  the  mean. 

Endnotaa 

The  comments  and  notes  listed  below  can 
be  described  as  Good  Laboratory  Practice 
guidelines;  they  are  described  in  detail  in 
this  protocol  to  ensure  minimal 
interlaboratory  variability  in  the 
determination  of  nicotine,  total  moisture,  and 
pH  in  smokeless  tobacco. 

1  This  protocol  assumes  that  the  testing 
facility  will  implement  and  maintain  a 
stringent  Quality  Assurance/Quality  Control 
program  to  include,  but  not  be  limited  to, 
r^ular  interlaboratory  comparisons,  routine 
testing  of  random  blank  samples, 
determination  of  the  quality  and  purity  of 
purchased  products,  and  proper  storage  and 
hanHling  of  aU  reagsnts  and  samples. 

>  When  a  specific  i»oduct  or  instrument  is 
listed,  it  is  tbs  product  or  instrument  that 
was  used  in  the  development  of  this  method. 
Equivalent  products  or  instruments  may  alto 
be  used.  The  use  of  company  or  product 
name(s)  is  for  identification  only  and  does 
not  imply  endorsement  by  the  Centers  6>r 
Disease  Control  and  Prevention. 

■All  chemicals,  solvents,  and  gases  an  to 
be  of  dw  highaat  pwi^. 


^Companies  must  ensure  that  the  parity  of 
the  nicotine  base  is  certified  by  the  vendor 
and  that  the  chemical  is  pn^ieriy  stored. 
Ho«rav<er.  nicotine  base  oxitUxes  with  storage, 
as  reflected  by  the  liquid  taming  brown.  If 
oxidation  has  occurred,  tha  nicotine  base 
should  be  distilled  prior  to  use  in  making  a 
standard  solution. 

'Horizontal  shaking  will  allow  more 
intimate  contact  of  th^  three  phase 
extraction.  There  is  a  minimal  dead  volume 
in  the  tube  due  to  the  large  sanqile  siis  and 
extraction  volume.  This  neoaasitatas 
horizontal  shaking. 

B  If  linear  shaker  is  not  available,  a  wrist 
action  shaker  using  250  mL  stoppered 
Erlenmeyer  flasks  can  be  subctitutad  Values 
for  nicotine  are  equivalent  to  those  obtained 
from  the  linear  shaker. 

'  After  inrtalling  a  new  column,  condition 
the  column  by  injecting  a  tobacco  sample 
extract  on  the  column,  using  the  described 
column  conditions.  Injections  should  be 
repeated  until  areas  of  IS  and  nicotine  are 
reproducible.  This  will  require 
approximately  frnir  iiqections.  Recondition 
column  «vhen  instrument  has  been  used 
infrequently  and  after  replacing  glass  liner. 

•  Glass  liner  and  septimi  should  be 
replaced  after  every  100  injections. 

'  Most  older  instnunents  operate  at 
constant  pressure.  To  reduce  confusion,  it  is 
suggested  that  the  carrier  gas  flow  through 
the  column  be  measured  at  the  initial  column 
temperature. 

>oThe  testing  facility  must  ensure  that 
samples  are  obtained  through  the  use  of  a 
survey  design  protocol  fr>r  sampling  "at  one 
point  in  time"  at  the  factory  or  warehouse. 
The  survey  design  protocol  must  address 
short-,  medium-and  long-term  product 
variability  (e.g..  variability  ovot  time  and 
from  contai  ner  to  container  of  the  tobacco 
product)  as  defined  by  ISO  Protocol  8243, 
Annex  C.  Information  accompan]ring  results 
6>r  each  sample  should  include,  but  not  be 
limited  to: 

1.  For  each  product — mamifarturer  and 
variety  (including  brand  families  and  brand 
variations)  and  teand  name  (e.g..  Skoal 
Bandits.  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Wintergreen,  etc.)  information. 

2.  Product  "category."  e.g..  looae  leaf,  plug, 
twist  dry  snuff,  oipist  amiS,  etc 

3.  Lot  number. 

4.  Lot  size. 

5.  Number  of  randomly  sampled,  sealed, 
pack^ed  (so  as  to  be  representative  of  the 
jKoduct  that  is  sold  to  the  public)  smokeless 
tobacco  products  selected  per  lot  (sampling 
fraction)  for  nicotine,  moistura.  and  pH 
determination. 

6.  Documentation  of  method  used  far 
random  sample  selection. 

7.  "Age"  of  product  vidien  received  by 
testing  facility  and  storage  conditions  prior  to 
analysis. 

11  Use  non-glass  10  mL  repipette  fiir 
transferring  NaOH  solution. 

i^Use  50  mL  repipette  for  transCarring 
MTBE. 

13  For  dry  snofi.  use  0.500 1  aOlO  gram 

sample. 

i«  The  testing  facility  is  reiairad  to  ISO 
Procedure  8243  far  a  disnisaion  of  sample 
aiae  and  die  eSact  of  vaiiaUlity  on  the 


precision  of  the  mean  of  the  sample  (ISO 
8243. 1991). 

>>  When  analyzing  new  smokeless  tobaooo 
products,  extract  product  writhout  IS  to 
determine  if  any  components  co-elute  with 
the  IS  or  imparities  in  the  IS.  This 
interference  could  artificially  lower 
calculated  values  for  nicotine. 

I'The  calculated  nicotine  values  b»  all 
samples  must  fall  within  the  low  and  hi^ 
nicotine  values  used  for  the  calibration 
curve.  If  not.  prepare  a  fresh  nicotine 
standard  solution  and  an  appropriate  series 
of  standard  nicotine  dilutions.  Determine  tliB 
detector  response  for  each  standard  using 
chromatographic  conditions  described  in  LE. 

17  The  mediod  is  a  modification  of  AOAC 
Method  966.02  (1990)  in  that  the  ground 
tobacco  passes  through  a  4  mm  screen  radiar 
than  a  1  mm  screen. 

I*  When  drying  samples,  do  not  dry 
different  products  (e.g.,  «vet  snuff,  diy  snuff, 
looae  leaQ  in  the  oven  at  the  same  time  since 
this  will  produce  errors  in  the  moisture 
determinations. 


AOAC  (Association  of  Official  Analytical 
ChendsU).  Official  Methods  of  Analjr^ 
966.02:  Moisture  in  Tobacco.  (1990)  Fifth 
Edition.  K.  Helrich  (ed).  Associatian  of 
Official  Analytical  Chemists.  Inc.  Suite  400. 
2200  Wilson  Boulevard.  Arlington.  Virginia 
22201  USA. 

CRC  handbook  of  chemistry  and  physics. 
RC  Weast,  DR  Ude,  MJ  Astle.  and  WH  Beyer 
(eds).  70th  ed.  Boca  Raton.  Florida:  CRC 
Press  (1989-1990)  D-162. 

Henningfield.  J.E.,  Radzius  A..  Cone  E.J. 
(1995).  Estimation  of  available  nicotine 
contrat  of  six  smokeless  tobacco  fnoducts. 
Tobacco  Control  4:57-61. 

ISO  (International  Organization  for 
Standardization).  lOS  8243:  Cigarettes — 
Sampling.  (1991).  Second  Edition.  Prepared 
by  Technical  Committee  ISOHX]  126, 
Tobacco  and  tobacco  products.  International 
Organization  for  Standardization,  Case 
Postale  56,  CH-1211  Geneve  20,  Switzerland. 

Westgard  ;0.  Barry  P.  Hunt  M.  and  Groth 
T.  (1981).  A  multi-rule  Shewfaart  chart  for 
quality  control  in  fliwiral  chemistry.  Cliniral 
Chemistiy  27:493. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adndnistratton 

Advisory  Commltlee:  Notioe  of  Meeting 

AQBICV:  Food  and  Drug  Administration. 

HHS. 

ACnOM;  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administntion 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Ndme  of  Coounittse:  Drug  Abuse 

Advisoiy  Committae. 
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General  Function  of  the  Committee: 
To  provide  advice  and 
recommendatioiis  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jime  9  and  10, 1997,  8:30  a.m. 
to  5:30  p.m. 

Location:  Holiday  Inn — Bethesda. 
8120  Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Karan  M.  Templeton- 
Somers  or  John  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
G}mmittee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  Jime  9, 1997,  the 
committee  will  discuss  ways  in  which 
the  labeling  for  smoking  cessation 
products  could  be  made  more  clinically 
useful.  Public  response  to  this  topic  is 
solicited.  Please  submit  your  response 
to  Docket  No.  97^M)149,  entitled 
"Reevaluation  of  Labeling  of  Smoking 
Cessation  Products,"  to  the  Dockets 
-  Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  In  order  for 
comments  to  be  summarized  and  sent  to 
the  Drug  Abuse  Advisory  Committee 
prior  to  the  June  9, 1997,  meeting,  they 
must  be  received  by  Dockets 
Management  Branch  by  May  13, 1997. 
The  docket  will  remain  open  for 
additional  comments  until  July  11, 
1997.  On  June  10. 1997.  the  committee 
will  discuss  topics  in  rHnir«l  trial 
design  for  medications  used  to  treat 
cocaine  abuse. 

Procedure:  Interested  persons  may 
present  data,  information,  or  vie«vs. 
oi«Uy  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  27,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
ajn.  to  9:30  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shoiild  notify  the  contact 
person  before  May  27, 1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  tlwir  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 


Dated:  April  24, 1997. 
MkhMl  A.  FriMfanan, 
Deputy  Commissioner  for  Operations. 
(FR  Doc  97-11442  Filed  5-1-97;  8:45  am] 
■UJNO  COM  41W-S1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttwrity 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  59,  No.  60.  pp.  14628- 
14662.  dated  Tuesday,  March  29, 1994. 
and  subsequent  thereafter)  is  amended 
to  reflect  changes  to  the  structure  of 
HCFA. 

HCFA  has  reorganized  the  way  it 
operates  for  the  following  reasons: 
Growth  of  managed  care,  changes  in  the 
Federal/State  relationship,  and 
movement  to  a  Medicare  Transaction 
System  environment  The  Centers/ 
OfBces  are  functionally  grou]}ed  to 
support  beneficiaries  and  be  more 
responsive  to  major  changes  in  the 
health  care  market 

The  sperifir  amendments  to  Part  F  are 
described  below: 

•  Section  F. 10 .A.5.  (Organization)  iB 
amended  to  read  (a  follows: 

1.  Press  Office  (FAE) 

2.  Office  of  Legislation  (FAF) 

3.  Office  of  Internal  Ciistomer  Support 

(FAH) 

4.  Office  of  Equal  Opportunity  and  Civil 

Rights  (FAJ) 

5.  Office  of  Strategic  Planning  (FAX) 

6.  Office  of  Conmiunications  and 

Operations  Support  (FAL) 

7.  Office  of  Clinical  Standards  and 

Quality  Q'AM) 

8.  Office  of  Financial  Management 

(FAN) 

9.  Office  of  Information  Services  (FAP) 

10.  Center  for  Beneficiary  Services 

(FAQ) 

11.  Center  for  Health  Plans  and 

Providers  (FAR) 

12.  Center  for  Medicaid  and  State 

Operations  (FAS) 

13.  Consortium  *1  (FAU) 

14.  Consortium  f2  (FAV) 

1 5.  Consortium  «3  (FAW) 

16.  Consortium  «4  (FAX) 


•  Section  F.20.A.5.  (Functions)  is 
amended  to  read  as  follows: 

1.  Press  Office  (FAE) 

•  Serves  as  the  focal  point  for  the 
Agency  to  the  news  media. 

•  Serves  as  senior  counsel  to  the 
Administrator  in  all  activities  related  to 
the  media.  Provides  consultation, 
advice,  and  training  to  the  Agency's 
senior  staff  with  respect  to  relations 
with  the  news  media. 

•  Develops  and  executes  strategies  to 
further  the  Agency's  relationship  and 
dealings  with  the  media.  Maintains  a 
broad  based  knowledge  of  the  Agencjr's 
structure,  responsibilities,  mission, 
goals,  programs,  and  initiatives  in  order 
to  provide  or  arrange  for  rapid  and 
accurate  response  to  news  media  needs. 

•  Prepares  and  edits  appropriate 
materials  about  the  Agency,  its  policies, 
actions  and  findings,  and  provides  them 
to  the  public  through  the  print  and 
broadcast  media.  Develops  and  directs 
media  relations'  strategieB  for  the 
Agency. 

•  Responds  to  inquiries  from  a  broad 
variety  of  news  media,  including  major 
newspapers,  national  television  and 
radio  networics,  national  news 
magazines,  local  newspapers  and  radio 
and  television  stations,  publications 
directed  toward  the  Agency's 
beneficiary  populations,  and  newsletters 
serving  the  health  care  industry. 

•  Manages  press  inquiries, 
coordinates  sensitive  press  issues,  and 
develops  policies  and  procediues  for 
how  press  and  media  inquiries  are 
handled. 

•  Arranges  formal  interviews  for 
journalists  Mrith  the  Agency's 
Administrator  or  other  appropriate 
senior  Agency  staff;  identifies  for 
interviewees  the  issues  to  be  addressed, 
and  prepares  or  obtains  background 
nuterials  as  needed. 

•  For  significant  Agency  initiatives, 
issues  media  advisories  and  arranges 
press  conferences  as  appropriate; 
coordinates  material  and  personnel  as 
necessary. 

•  Serves  as  liaison  with  the 
Department  of  Health  and  Hiunan 
Services  and  White  House  press  offices. 

2.  Office  of  Legislatfon  (FAF) 

•  Provides  leadership  and  executive 
direction  within  the  Agency  for 
legislative  planning  to  address  the 
Administratimi's  agenda. 

•  Tracks,  evaluates  and  develops 
provisions  of  annual  legislative 
proposals  for  Medhare.  Medicaid, 
Clinical  Laboratory  Improvement  Act 
(CLIA),  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  and  related 
statutes  afiiscting  health  care  finanHng 


quality  and  access  in  concert  vdth 
HCFA  components,  the  Department  and 
the  Office  of  Management  and  Budget 
(OMB). 

•  Advances  the  legislative  policy 
process  throiigh  analysis,  review  and 
development  of  health  care  initiatives 
and  issues. 

•  Develops  the  long-range  legislative 
plans  for  the  Agency  in  collaboration 
with  the  HCFA  Centers  and  Offices. 

•  Participates  with  other  HCFA 
components  in  the  development  of 
Agency  policy,  including  implementing 
regulations  and  administrative  actions. 

•  Manages  pro-actively  the  Agency's 
response  in  times  of  hei^tened 
congressional  oversight  of  HCFA  in 
collaboration  Mrith  the  Centers  and 
Offices.  Manages,  coordinates  and 
develops  policies  for  responding  to 
congressional  inquiries. 

•  Coordinates  activities  with  the 
Office  of  the  Assistant  Secretary  for 
Legislation  (ASL)  and  serves  as  the 
ASL's  principal  contact  point  on 
legislative  and  congressional  relations. 

•  In  collaboration  with  HCFA  Centers 
and  Offices,  provides  technical 
assistance,  consultation  and  information 
services  to  congressional  committees 
and  individual  members  of  Congress  on 
the  Medicare  and  Medicaid  programs, 
new  HCFA  initiatives  and  pertinent 
legislatioiL 

•  In  collaboration  with  the  HCFA 
Centera  and  Offices,  provides  tedmical, 
analytical,  advisory  and  information 
services  to  the  Agency's  components, 
the  Department,  the  White  House.  OMB, 
other  government  agencies,  private 
organizations  and  the  general  public  on 
Agency  l^islation. 

•  Tracks  and  reports  on  l^islation 
relating  to  HCFA  programs  and 
niAiiitniim  legislative  reference  library. 

•  Coordinates  the  Agency's 
participation  in  congressional  heeringB, 
including  preparation  of  testimony  and 
briefing  materials,  and  coven  all  other 
congressional  hearings  on  matters  of 
interest  to  the  Agency  except 
Appropriations  Committee  hearings 
specifically  on  the  appropriation 
budget 

3.  Office  of  Internal  Customer  Sii^port 
(FAH) 

•  Serves  as  the  focal  point  for 
providing  the  Agency's  internal 
customers  (employees)  with  support  in 
human  resource  management, 
procurement  management,  logistics,  and 
local  area  networii  (LAN)  services. 
Includes  planning,  prganiiang, 
coordinating,  and  evaluating  needed 
activities  in  each  area. 

•  Manages  and  directs  the  Agencjr's 
human  reaouioes  programs  induding; 


Human  resources  planning  and 
development,  position  classification, 
organizational  analysis  and 
development,  administrative  and 
program  delegations  of  authority, 
management  support,  labor  relations, 
employee  assistance,  employee  benefits, 
and  poformance  management  and 
awards. 

•  Leads  the  assessment  of  staff 
development  and  support  requirements. 
Designs,  develops  and  maintainK  staff 
development  programs  to  meet  theses 
needs.  Activities  focus  on:  Development 
of  baseline  information  and  an  ongoing 
performance  monitoring  program  of  staff 
satis&ction  and  functional 
competencies;  development  of 
conununications  and  feedback 
mechanisms  within  the  Agency;  and 
close  collaboration  Mrith  other  Federal 
and  private  sector  groups  Mrith  shared 
interest  in  human  resource  management 
and  development 

•  Develops  and  implements  the 
Agency's  policies,  rules  and  procedures 
related  to  effecting,  managing  and 
directing  Agency  procurements.  Ensures 
that  procurement  meet  all  legal,  ethical 
and  financial  requirements.  Working 
with  the  project  officer  (technical 
representative)  in  the  components, 
e>^uates  the  performance  of  contractor/ 
grantee,  and  ensures  that  required 
deliverables  are  produced  Mrithin 
prescribed  guidelines. 

•  Provides  workstation,  server,  and 
local  area  network  sui^>ort  for  HCFA- 
Mdde  activities.  Vtorks  with  customer 
comp(ments  to  develop  requirements, 
needs  and  cost  benefit  analjrsis  in 
support  of  the  LAN  infrestnicture 
including  hardMrare.  softMrare  and  office 
automation  services. 

•  Provides  policy  direction, 
coordination  and  support  for 
administrative  services  including  space, 
property,  records,  printing  and  fecilities' 
management,  safety  and  security,  and 
tel^roduction.  telecommunications  and 
graphics  services,  and  a  centralized 
customer  service  desk. 

•  Serves  as  the  oiganizaticmal  home 
of  the  Provider  Reimbursement  Review 
Board  (PRRB).  Furnishes  administrative 
support  to  the  PRSB  and  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB).  On  bdialf  of  the  Secretary  or 
the  Administrator  conducts  hearings 
that  are  not  within  the  jurisdiction  (rf 
the  Depeitmental  Appeals  Board,  the 
Social  Security  Administraticm's  Office 
of  HeeringB  and  Af^peals.  PRRB. 
MGCRB,  Medicare  contractors,  m  the 
SUtes. 

•  Provides  administrative  support 
functions  for  Executive  Management 
Services. 


•  Develops  and  maintains 
administrative  systems  for  personnel, 
property  management  and  related 
purposes. 

4.  Office  of  Equal  Opportunity  and  Civil 
Ri^ts(FAJ) 

•  Provides  agency-Mride  leedecship 
and  advice  on  issues  of  diversity,  civil 
right  and  promotion  of  a  suppwtive 
wori:  environment  for  Agency  - 
employees. 

•  Develops,  implements  and  manages 
affirmative  employment  programs. 
Provides  principal  adviscny,  advocacy, 
and  liaison  sendees  far  the 
Administrator  to  Agency  leedership  and 
employees  concemfiig  equality  in 
employment  related  issues  to  ensure  a 
diverse  woricforce. 

•  Develops  Equal  Employment 
Opportunity  (EEO)  and  civil  ri^ts 
compliance  policy  far  the  Agnury. 
Assesses  the  Agency's  compliance  Mdth 
applicable  civil  rights  statutes, 
executive  orders,  regulations,  policies, 
and  programs. 

•  Identffies  policy  and  operational 
issues  and  proposes  solutions  far 
resolving  these  issues  in  pertnership 
with  management  Office  of  the  General 
Counsel,  and  other  organizational 
entities. 

•  Receives  and  evaluates  complaints 
for  procedural  suffidmcy;  investigates, 
adjudicates  and  resolves  such 
complaints. 

•  Promotes  the  representation  of 
minority  groups,  Mromen.  and 
individti^  with  disabilities  throu^ 
commiuity  outzeech  and  other 
activities. 

•  Resolves  informal  discrimination 
complaints  by  meahs  of  EEO  cotmseling 
and/or  Alternative  Diqiute  Resolution 
(ADR). 

•  Develops  and  analyses  data  fiw 
internal  and  external  reports  reflecting 
the  divenity  of  the  Agency  workforce 
and  ftiinMMm  in  employmrait  related 
actions.  Makes  recommendations  to 
management  on  changes  needed  to 
ensure  equal  employment  opportunity 
in  every  respect 

•  Serves  as  the  intafnal  advocate  for 
civil  rigihts  and  related  principles. 
Provides  training,  seminars,  and 
twrlintf!*!  guidamx  to  Agency  staff! 

5.  Office  of  Strategic  Planning  (FAK) 

•  Develops  and  manages  the  long- 
term  strategic  planning  process  far  the 
Agency,  responsible  {ot  the  Agenc3r's 
conibnnance  vdth  the  requirements  of 
the  Government  Petfaimance  and 
Results  Act  {GPRA). 

•  Provides  analytic  support  and 
information  to  the  Administrator  and 
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the  Executive  Council  needed  to 
establish  Agency  goals  and  directions. 

•  Performs  environmental  scanning, 
identifying,  evaluating,  and  reporting 
emerging  trends  in  heMaith  care  delivery 
and  financing  and  their  interactions 
with  Agency  programs. 

•  Manages  strategic,  crosscutting 
initiatives. 

•  Designs  and  conducts  research  and 
evaluations  of  health  care  programs, 
studying  their  impacts  on  beneficiaries, 
providers,  plans,  States  and  other 
partners  and  customers,  designing  and 
assessing  potential  improvements,  and 
developing  new  measiirement  tools. 

•  Coordinates  all  Agency 
demonstration  activities,  including 
development  of  the  research  and 
demonstration  annual  plan,  evaluation 
of  all  Agency  demonstrations,  and 
assistance  to  other  components  in  the 
design  of  demonstrations  and  studies. 

•  Manages  assigned  demonstrations, 
including  Federal  review,  approval,  and 
oversight;  coordinates  and  participates 
with  departmental  components  in 
experimental  health  care  delivery 
projects. 

•  Conducts  the  Agency's  actuarial 
program.  Evaliiates  die  financial  and 
actuarial  status  of  HCFA  programs  for 
the  annual  Trustees  Reports  and 
Administration  budget,  and  under 
proposed  legislation.  Develops 
macroeconomic  analyses  of  health  care 
financing, issues;  conducts  actuarial, 
economic,  and  demographic  studies  and 
develops  projections  of  health  care 
costs. 

•  Provides  actuarial  and  other 
technical  advice  and  consultation  to 
Agency  components,  governmental 
components,  Congress,  and  outside 
organizations. 

•  Develops  the  official  estimates  of 
the  Nation's  health  care  spending. 

•  Develops  actuarial,  research, 
demonstration,  and  other  publications 
and  papers  related  to  health  care  issues. 

•  Computes  paymmt  rates,  indices, 
and  copayments  in  support  of  program 
operations. 

6.  Office  of  Communications  and 
Opentioos  Suppcnt  (FAL) 

•  Sefves  a  neutral  broker 
coordination  role,  including  «rh«<hiling 
meetings  and  briefings  for  the 
Administrator  and  coordinating 
communications  between  and  among 
central  and  regional  office,  in  order  to 
ensure  that  emerging  issues  are 
identified  early,  «dl  concerned 
components  are  directly  ud  fiilly 
involved  in  policy  development/ 
dedsimi  ""^^"g  and  that  all  points  of 
view  are  presented. 


•  Coordinates  and  monitors  assigned 
Agency  initiatives  which  are  generally 
tactical,  short-term  and  cross- 
component  in  nature  (e.g.,  legislative 
implementation). 

•  Provides  operational  and  analytical 
support  to  the  Executive  Coimcil. 

•  Manages  speaking  and  meeting 
requests  for  or  on  behalf  of  the 
Administrator  and  Deputy 
Administrator  and  rsMarches  and  writes 
speeches. 

•  Coordinates  agency-wide 
communication  policies  to  insure  that 
messages  for  external  audiences 
appropriately  incorporate  Agency 
th«nes. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  instructions  to 
insure  accurate  and  consistent 
implementation  of  the  Agency's 
programs. 

•  Manages  the  Agency's  system  for 
developing,  clearing  and  tracking 
regulations,  setting  regulation  priorities 
and  corresponding  work  agendas; 
coordinates  the  review  of  regulations 
received  for  conciirrence  bom 
departmental  and  other  government 
agencies  and  develops  routine  and 
special  reports  on  the  Agenc3r's 
regulatory  activities. 

•  Manages  the  agency-wide  clearance 
system  to  insure  appropriate 
involvement  from  Agency  components 
and  serves  as  a  primary  focal  point  for 
liaison  with  the  Executive  Secretariat  in 
the  Office  of  the  Secretary. 

•  Operates  the  agency-wide 
correspondence  tracking  and  control 
system  and  provides  guidance  and 
technical  assistance  on  standards  for 
content  of  correspondence  cmd 
monoranda. 

•  Formulates  strategies  to  advance 
overall  communications  goals  and 
coordinates  the  design  and  publication 
process  in  electronic  and  other  media 
nir  HCFA  electronic  information, 
publications  and  reports  to  ensure 
consistency  with  other  information. 

•  Provioias  management  and 
administrative  support  to  the  Office  of 
the  Attorney  Advisor  and  staff. 

7.  Office  of  Clinical  Standards  and 
Quality 

•  Serves  as  the  focal  point  for  all 
quality,  clinical  and  medical  science 
issues  and  policies  for  the  Agency's 
programs.  Provides  leadership  anid 
coordination  for  the  development  and 
implementation  of  a  cohesive,  aoancy- 
wide  approach  to  measuring  and 
promoting  quality  and  leads  the 
Agency's  priority-setting  process  fin 
clinical  quality  improvemenL 
Coordinates  quaUty-related  activities 
with  outside  organizations.  Monitors 


quality  of  Medicare,  Medicaid,  and 
CLIA.  Evaluates  the  success  of 
interventions. 

•  Identifies  and  develops  best 
practices  and  techniques  in  quality 
improvement:  implementation  of  these 
tecimiques  will  be  overseen  by 
appropriate  components.  Develops  and 
collaborates  on  c^monstration  projects 
to  test  and  promote  quality 
measurement  and  improvement 

•  Develops,  tests  and  evaluates, 
adopts  and  supports  performance 
measurement  systems  (quality 
indicators  9)  to  evaluate  care  provided 
to  HCFA  beneficiaries  except  for 
demonstration  projects  residing  in  other 
components. 

•  Assures  that  the  Agency's  quality- 
related  activities  (survey  end 
certification,  technical  assistance, 
beneficiary  information,  payment 
policies  and  provider/plan  incentives) 
are  fully  and  effectively  integrated. 
Carries  out  the  Health  Care  Quality 
Improvement  Program  (HCQIP)  for  the 
Medicare,  Medicaid,  and  CLIA 
programs. 

•  Leeds  in  the  specification  and 
operational  refinement  of  an  integrated 
HCFA  quality  information  system, 
which  includes  tools  for  measuring  the 
coordination  of  care  between  health  care 
settings:  analyzes  data  supplied  by  that 
system  to  identify  opportunities  to 
improve  care  and  assess  success  of 
improvement  interventions. 

•  Develops  requirements  of 
participation  for  providers  and  plans  in 
the  Medicare,  Maidicaid.  and  dJA 
programs.  Revises  requirements  based 
on  statutory  change  and  input  from 
other  components. 

•  Operates  the  Medicare  Peer  Review 
Organization  and  End  Stage  Renal 
Disease  (ESRD)  Network  program  in 
conjunction  with  regional  offices, 
providing  policies  and  procedures, 
contract  design,  program  coordination, 
and  leadership  in  selected  projects. 

•  Identffies,  prioritizes  and  develops 
content  for  rlinimi  and  health  related 
aspects  of  HCFA's  Consumer 
Information  Strategy:  collaborates  with 
other  components  to  develop 
comparative  provider  and  plan 
performance  information  for  consumer 
choices. 

•  Prepares  the  scientific,  clinical,  and 
procedural  basis  ba  and  recommends  to 
the  Administrator  decisions  regarding 
coverage  of  new  and  establish^ 
techncXogies  and  services.  Coordinates 
activities  of  the  Agency'i^  Technology 
Advisory  Committee  (TAC)  and 
maintains  liaison  with  other 
departmental  components  regarding  the 
safoty  and  effsctiveness  of  technologies 
and  services:  prepares  the  scientific  and 


rlinifail  basis  for,  and  recommends 
approaches  to,  quality-related  medical 
review  activities  of  carriers  and 
payment  policies. 

8.  Office  of  Financial  Management 
(FAN) 

•  Serves  as  the  Chief  Financial 
Officer  and  Comptroller  for  the  Agency. 

•  Formulates,  presents  and  executes 
all  Agency  budget  accoimts;  develops 
outlay  plans  and  tracks  contract  and 
grant  award  amounts;  acts  as  liaison 
with  the  Congressional  Budget  Office 
(CBO)  on  budget  estimates;  reviews 
demonstration  waivers  (except  1115)  for 
revenue  neutrality.  Is  responsible  for 
ensuring  that  the  budget  is  formulated 
in  accordance  with  the  Agency's 
strategic  plan  and  the  GPRA  goals  and 
performance  measures. 

•  Acts  as  liaison  with  ASMB.  OMB, 
and  the  Congressional  appropriations 
committees  for  all  matters  concerning 
the  Agency's  operating  budget 

•  Manages  the  Medicare  financial 
management  system,  the  Medicare 
contractors'  budgets.  Peer  Review 
Organizations'  budgets,  research 
budgets,  managed  care  payments,  the 
issuance  of  State  Medicaid  grants,  and 
the  funding  of  the  State  survey/ 
certification  and  the  CLIA  programs.  Is 
responsible  for  all  Agency 
disbursements. 

•  Performs  cash  management 
activities  and  establishes  and  maintains 
systems  to  control  the  obligation  of 
funds  and  ensure  that  the  Anti- 
Deficiency  Act  is  not  violated. 

•  Performs  the  Agency's  debt 
management  activities  (e.g.,  accounts 
receivable,  user  fees,  penalties, 
disallowances). 

•  Reconciles  all  Agency  financial  data 
and  prepares  external  reports  to  other 
agencies  such  as  HHS,  Treasury.  OMB, 
Internal  Revenue  Service,  General 
Services  Administration,  related  to  the 
Agency's  obligations,  expenditures, 
prompt  payment  activities,  debt  and 
cash  management,  and  other 
administrative  functions. 

•  Has  overall  responsibility  for  the 
fiscal  integrity  of  all  Agency  programs. 
Develops  and  performs  all  benefit 
integrity  policy  and  operations  in 
coordination  with  other  Agency 
components.  Manages  the  MeiUcare 
program  integrity  contractors  authorized 
by  the  HIPAA  and  managed  care 
financial  audit  and  enforcement 
functions.  In  coordination  with  the 
Center  for  State  Operations,  develops 
Medicaid  program  integrity  policy:  and 
monitors  Medicaid  program  integrity 

•  Woridng  with  other  HCFA 
components,  develops  Agency  policies 


governing  both  Medicare  Secondary 
Pay  w  (MSP)  and  Medicaid  Third  Party 
Liability. 

•  Develops  and  implements  all  civil 
money  penalty  policies  in  all  programs. 

•  Acts  as  audit  liaison  with  the 
General  Accoimting  Offu»  (GAO)  and- 
the  HHS  Office  of  Inspector  General 
(OIG). 

•  Prepares  financial  statements  for 
Federal  Managers  Financial  Integrity 
Act  (FKOIA)  and  GPRA. 

9.  Office  of  Information  Services  (FAP) 

•  Serves  as  the  focal  point  for  the 
responsibilities  of  the  Agency's  Chief 
Information  Officer  in  planning, 
organizing,  and  coordinating  the 
activities  required  to  maintain  an 
agency-wide  Infimnation  Resources 
Management  (IRM)  program. 

•  Ensures  the  eSsctive  management 
of  the  Agency's  information  technology, 
and  information  systmis  and  resources 
(e.g..  implementation  and 
administration  of  a  rhangw  management 
process). 

•  Serves  as  the  lead  for  developing 
and  enforcing  the  Agency's  information 
architecture,  policies,  standards,  and 
practices  in  all  areas  of  information 
technology. 

•  Develops  and  maintains  enterprise- 
wide  central  databases,  statistical  files, 
and  general  access  paths,  ensuring  the 
quality  of  information  maintained  in 
these  data  sources. 

•  Develops  and  implements  the 
Medicare  Transaction  System  (MTS). 

•  Directs  Medicare  claims  payment 
systems  activities,  including  CWF 
operation,  as  well  as  systems  convosion 
activities. 

•  Develops  ADP  standards  and 
policies  for  use  by  internal  HCFA  staff 
and  contractor  agents  in  such  areas  as 
applications  development  and  use  of  the 
infrastructure  resources. 

•  Manages  and  directs  the  operation 
of  HCFA  hardware  infrastructure, 
including  the  Agency's  Data  Center, 
data  communications  networks, 
enterprise  infrastructure,  voice/data 
swritch,  audio  conferencing  and  other 
data  centen  supporting  HCFA 
programs. 

•  Leads  the  coordination, 
development,  implementation  and 
maintenance  of  hiaalth  care  information 
standards  in  the  health  care  industry. 

•  Provides  Medicare  and  Medicaid 
information  to  the  public,  within  the 
parametere  imposed  by  the  Freedom  of 
Information  (FDIA)  and  Privacy  Acts. 

•  Performs  information  collection 
analyses  as  necessary  to  satisfy  the 
requirements  of  the  Paperworii 
Reduction  Act 


•  Directs  HCFA's  ADP  systems 
security  program  with  respect  to  data, 
hardware,  and  software. 

•  Directs  and  advises  the 
Administrator,  senior  staff,  and 
components  on  the  requirements, 
policies,  and  administration  of  the 
Freedom  of  Information  Act  and  the 
Privacy  Act 

10.  Center  for  Beneficiary  Services 
(FAQ) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  witii  beneficiaries, 
their  families,  care  givers  and  other 
representatives  concerning  improving 
braieficiary  ability  to  make  informed 
decisions  about  their  health  and  about 
program  benefits  administered  by  the 
Agency.  These  activities  include 
strategic  and  implementation  planning 
and  evaluation,  and  communications. 

•  Assesses  beneficiary  and  other 
consumer  needs,  develops  and  oversees 
interventions  targeted  to  meet  these 
needs,  and  documents  and  disseminates 
results  of  these  interventions.  These 
activities  focus  on  Agency  beneficiary 
service  goals  and  objectives  and 
include:  Development  of  baseline  and 
ongoing  monitoring  information 
concerning  populations  affscted  by 
Agency  programs;  development  of 
porformance  measures  and  evaluation 
programs;  design  and  implementation  of 
beiwficiary  services  initiatives; 
development  of  communications 
channels  and  feedback  mechanisms 
within  the  Agency  and  between  the 
Agency  and  its  bniefidaries  and  their 
representatives:  and  close  collaboration 
with  other  Federal  and  State  agencies 
and  other  stakeholders  with  a  shared 
interest  in  better  serving  our 
bmefidaries. 

•  Develops  national  Medicare 
eligibility,  enrollment,  entitiement 
coordination  of  benefits,  managed  care 
enrollment  and  disenroUment  and 
appeals  process  policies  and  procedures 
necessary  to  assure  the  e£bctive 
administration  of  the  Medicare  program, 
including  the  development  of  related 
statutory  proposals. 

•  Coordinates  benefidary-centered 
information,  education  and  service 
initiatives. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve 
bmeficiary  aspects  of  health  care 
delivery  systems  through  Titie  XVm 
and  XIX  demonstrations  and  other 
creetive  approaches  to  meeting  the 
needs  of  Agency  beneficiaries. 

•  Assures  in  coordination  with  other 
Centen  and  Offices,  that  the  activities  of 
Medicare  contracton.  including 
managed  care  plans,  agents  and  State 
Agencies  meet  the  Aguicy's 
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requirements  on  matters  concerning 
beneficiaries  and  other  consumers. 

•  Plans  and  administers  the  contracts 
and  grants  related  to  beneficiary  and 
customer  service,  including  the 
Information  Counseling  and  Assistance 
grants. 

•  Ehiring  the  period  of  transition  to 
the  Medicare  Transaction  System, 
coordinates  all  aspects  of  program 
direction  and  contract  management  and 
oversight  of  the  current  Medicare  fiscal 
intermediaries  and  carriers  and  MTSI 
contractors. 

11.  Center  for  Health  Plans  and 
Providers  (FAR) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  with  managed 
health  care  organizations  and  health 
care  providers  for  issues  relating  to 
Agency  programs'  policy  and 
operations. 

•  Develops  purchasing  strategies  that 
will  improve  the  quality  of  health  care 
choices  for  beneficiaries. 

•  Develops  national  policies  and 
procediires  related  to  the  development, 
qualification  and  compliance  of  health 
maintenance  organizations,  competitive 
medical  plans  and  other  health  caie 
delivery  systems  and  purchasing 
arrangements  (such  as  prospective  pay, 
case  management,  differential  payment, 
selective  contracting,  etc.)  necessary  to 
assure  the  effective  administration  of 
the  Agency's  programs,  including  the 
development  of  statutory  proposals. 

•  Monitors  providers',  health  plans' 
and  other  entities'  conformance  with: 
Quality  standards  (other  than  those 
directly  related  to  survey  and 
certification);  policies  related  to  scope 
of  benefits;  and  other  statutory, 
regulatory,  and  contract\ial  provisions. 

•  Based  on  medical  review  data, 
develops  payment  mechanisms, 
administrative  mechanisms,  and 
regulations  to  ensure  that  HCFA  is 
purchasing  medically  necessary  services 
in  both  fee-fbr-service  and  managed 
care. 

•  Writes  payment  and  benefit-related 
instructions  for  Medicare  contractors. 

•  Handles  all  phases  of  contracts  with 
managed  health  care  organizations 
eligible  to  provide  care  to  Medicare 
beneficiaries. 

•  Is  the  primary  point  of  contact  and 
liaison  widi  other  public  and  private 
purchasers,  except  the  States.  Cor  the 
purposes  of  developing  collaborative 
purchasing,  management,  quality 
assurance,  oversight,  and  other 
strategies  and  projects. 

•  Defines  the  scope  of  Medicare 
benefits  and  develops  national  pajrment 
policies  as  necessary  to  assure  the 
effective  administration  of  the  Agency's 


programs,  including  the  development  of 
related  statutory  proposals. 

•  Coordinates  the  administration  of 
individual  benefits  to  assure  appropriate 
focus  on  long  term  care,  where 
applicable,  and  assumes  responsibility 
for  the  operational  and  demonstration 
efforts  related  to  the  payment  aspects  of 
long  term  care  and  post-acute  care 
services. 

•  Designs  and  conducts  payment, 
purchasing,  and  benefits 
demonstrations. 

•  Develops  Agency  medical  coding 
policies  related  to  payments. 

•  Provides  administrative  support  to 
the  Practicing  Physician  Advisory 
Council. 

12.  Center  for  Medicaid  and  State 
Operations  (FAS) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  with  States  and 
local  governments  (including  the 
Territories)  and  Native  American  and 
Alaskan  Native  tribes. 

•  Develops  national  Medicaid 
policies  and  procedures  which  support 
and  assure  efiiective  State  program 
administration  and  beneficiary 
protection.  In  partnership  with  the 

•  States,  evaluates  the  success  of  State 
agencies  in  carrying  out  their 
responsibilities  and,  as  necessary, 
assists  the  States  in  correcting  problems 
and  improving  the  quality  of  their 
operations. 

•  Develops,  interprets,  and  applies 
specific  laws,  regulations,  and  policies 
that  directly  govern  the  financial 
operation  and  management  of  the 
Medicaid  program  and  the  related 
interactions  with  the  States  and  regional 
offices. 

•  Develops  national  policies  and 
procedures  to  support  and  assure 
appropriate  State  implementation  of  the 
rules  and  processes  governing  group 
and  individual  health  insiuance  markets 
and  the  sale  of  health  insurance  policies 
that  supplement  Medicare  coverage. 

•  In  coordination  Mfith  other 
components,  develops,  implements, 
evaluates  and  refines  standardized 
provider  performance  measures  used 
within  provider  certification  programs. 
Supports  States  in  their  use  of 
standardized  measures  for  provider 
feedback  and  quality  improvement 
activities.  Develops,  implements  and 
supports  the  data  collection  and 
analysis  systems  needed  by  States  to 
administer  the  certification  program. 

•  Reviews,  approves  and  conducts 
oversight  of  Meidicaid  managed  care 
waiver  programs.  Provides  ■■■<t»n^  to 
States  and  external  customers  on  all 
Medicaid  managed  care  issues. 


•  Develops  national  policies  and 
procedures  on  Medicaid  automated 
claims/  encounter  processing  and 
information  retrieval  systems  such  as 
the  Medicaid  Management  Information 
System  (MMIS)  and  integrated 
eligibility  determination  systems. 

•  In  coordination  with  tne  Office  of 
Financial  Management,  directs, 
coordinates,  and  monitors  program 
integrity  efforts  and  activities  by  States 
and  regions.  Woiics  with  the  Office  of 
Financial  Management  to  provide  input 
in  the  development  of  program  integrity 
policy. 

•  'Through  administration  of  the 
home  and  community  based  services 
program  and  policy  collaboration  with 
other  Agency  components  and  the 
States,  promotes  the  appropriate  choice 
and  continuity  of  quality  services 
available  to  frail  elderly,  disabled  and 
chronically  ill  beneficiaries. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve  the 
Medicaid  program  through 
demonstrations  and  best  practices 
including  managing  review,  approval, 
and  oversight  of  the  Section  1115 
demonstrations. 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  survey, 
certification,  and  enforcement  programs 
for  all  Medicare  and  Medicaid  providers 
and  suppliers,  and  for  laboratories 
under  the  auspices  of  the  niiniral 
Laboratory  Improvement  Act  (CLIA). 
Reviews  and  approves  applications  by 
States  for  "exemption"  from  CLIA  and 
applications  from  private  accreditation 
organizations  for  deeming  authority. 
Develops  assessment  techiaiques  and 
protocols  for  periodically  evaluating  the 
performance  of  these  entities.  Monitors 
the  performance  of  proficiency  testing 
programs  under  the  auspices  of  CLIA. 

•  Provides  leadership  for  the  Agency 
in  the  area  of  intergovernmental  afhirs. 
Advises  the  Administrator  and  other 
Agency  components  on  program  matters 
which  affect  other  units  and  levels  of 
government  Coordinates  activities  with 
the  Office  of  the  Secretary's 
intergovernmental  affeira  officials. 

13.  Northeastern  Consortium  (FAU) 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  programs 
under  Titles  XI.  XVm.  and  XIX  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency's  regional/field 
offices  that  comprise  the  Consortium. 

•  Provides  executive  leedenhip  and 
direction  to  the  Agency's  Regional 
Administntor(s)  in  the  Consortium. 

•  Assures  that  the  Agency's  programs 
are  carried  out  in  the  most  effiective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 


consortium  level  and  with  the  Agency's 
headquarters'  offices. 

•  Provides  a  Consortium-wide 
perapective  to  the  Agency's 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency's  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management 

•  Assures  that  the  Agency's  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency's  programs. 

•  Evaluates  progress  in  the 
administration  of  the  Agency's  programs 
in  the  Consortium,  ensiiring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Worung  with  tne  Regional 
Admini8trator(s)  in  the  Consortium  and 
the  Agency's  headquarters'  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  understood  and  met,  to  the 
maYimiim  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  market 
that  is  operatkig  in  the  Consortium  in 
order  to  allow  tibe  Agency  to  adapt  to 
changes  in  that  market  when 
appropriate. 

•  Assures  that  the  Regional 
Admini8trator(s)  in  the  Consortium 
Fully  coordinate  the  Agency's  programs 
with  other  Health  and  Human  Services' 
components,  other  Federal  agencies,  the 
Agency's  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency's  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Woridng  with  the  Agency's 
headquarters,  manages  the  Consortium's 
administrative  bud^t.  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

14.  Southern  Consortium  (FAV) 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  programs 
under  Titles  XI,  XVm.  and  XDC  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency's  regional/field 
offices  that  cantpriae  the  Consortium. 

•  Provides  executive  leadership  and 
direction  to  the  Agency's  Regional 
Administratufs)  in  the  Consortium. 

•  Assures  that  the  Agency's  programs 
are  carried  out  in  the  most  effective  and 


efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortiiun  level  and  with  the  Agency's 
headquarters'  offices. 

•  novides  a  Consortiiim-wide 
perspective  to  the  Agency's 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency's  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management 

•  Assures  that  the  Agency's  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency's  programs^ 

•  Evaluates  progress  in  the 
administration  of  the  Agency's  programs 
in  the  Consortitun,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Woridng  with  tne  Regional 
Admini8trator(s)  in  the  Consortium  and 
the  Agency's  headquarters'  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  understood  and  met.  to  the 
mairininm  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  hecdth  care  mariiet 
that  is  operating  in  the  Consortium  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  market  when 
appropriate. 

•  Assures  that  the  Regional 
Administratoris)  in  the  Consortium  fully 
coordinate  the  Agency's  programs  with 
othOT  Health  and  Human  Services' 
components,  other  Federal  agencies,  the 
Agency's  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency's  beneficiaries  and/or 
representatives  in  their  respective 

region. 

•  Working  with  the  Agency's 
headquarters,  manages  the  Consortium's 
administrative  budget  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

15.  Midwestern  Consortium  (FAW) 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  programs 
under  Tides  XI,  XVm,  and  XIX  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency's  regional/field 
offices  that  comprise  this  Consortium. 

•  Provides  executive  leedoship  and 
direction  to  the  Agency's  R^onal 
Administratorfs)  in  the  Consortium. 


•  Assures  that  the  Agency's  programs 
are  carried  out  in  the  most  effective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortium  level  and  with  the  Agency's 
headquarters'  offices. 

•  Provides  a  Consortium-wide 
perspective  to  the  Agency's 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency's  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  cmd 
administrative  mans^ment 

•  Assures  that  the  Agency's  national 
policies,  programs  and  special 
initiatives  are  implemented  effiectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency's  programs. 

•  Evaluates  progress  in  the 
administration  of  die  Agency's  programs 
in  the  Consortium,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Working  with  the  Regional 
Administrator(s)  in  the  Consortium  and 
the  Agency's  headquarters'  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  undentood  and  met,  to  the 
mflyiniiim  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
imderstanding  of  the  health  care  market 
that  is  operating  in  the  Consortium  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  market  when 
appropriate. 

•  Assures  that  the  Regional 
Administrator(s)  in  the  Consortium  fully 
coordinate  the  Agency's  programs  with 
other  Health  and  Human  Services' 
components,  other  Federal  agencies,  the 
Agency's  contractors,  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency's  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  %vith  the  Agency's 
headquarteis,  manages  the  Consortium's 
administrative  budget  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

16.  Western  Consortium  (FAX) 

•  Directs  the  planning,  coordination, 
and  implement^on  of  the  programs 
under  Titles  XI,  XVm.  and  XIX  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency's  regional/field 
offices  that  comprise  tibu»  Consortium. 
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•  Provides  executive  leadership  and 
direction  to  the  Agency's  Regional 
AdministiatorCs)  in  the  Consortium. 

•  Assures  that  the  Agency's  programs 
are  carried  out  in  the  most  effective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortium  level  and  with  the  Agency's 
headquarters'  offices. 

•  Provides  a  Consortium-wide 
perspective  to  the  Agency's 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency's  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management. 

•  Assures  that  the  Agency's  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency's  programs. 

•  Evaluates  progress  in  the 
administration  of  the  Agency's  programs 
in  the  Consortiiun,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Woridng  with  the  Regional 
Administrator(s)  in  the  Consortium  and 
the  Agency's  headquarters'  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fiilly  understood  and  met,  to  the 
mjiifiiTiiim  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  market 
that  is  operating  in  the  Consortium  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  market  when 
appropriate. 

•  Assures  that  the  Regional 
Administratorfs)  in  the  Consortium  fully 
coordinate  the  Agency's  programs  with 
other  Health  and  Himian  Services' 
components,  other  Federal  agencies,  the 
Agency's  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency's  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  with  the  Agency's 
headquarters,  manages  the  Consortium's 
administrative  budget,  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 


Dated:  April  19, 1997. 
Bnica  Vladeck 

Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  97-11437  Filed  5-1-47;  8:45  am] 

BILUNQ  OOOE  4iaO-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Topic  of  Sleep/Wake 
Regulation  in  Elderly  Persons 
(TeleconiiBrence). 

Date  of  Meeting:  May  12. 1997. 

Time  of  Meeting:  1:00  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212.  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Purpose/Agenda:  To  review  of  giant 
application. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205. 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Establish  Training 
Programs  in  Geriatric  Medicine 
(Teleconference). 

Date  of  Meeting:  May  20, 1997. 

Time  of  Meeting:  1:00  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging.  Gateway  Building,  Room  2C212.  7201 
Wisconsin  Avenue.  Bethesda.  Maryland 
20892. 

Purpose/Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel. 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Support  a 
Conference  on  Aging  at  a  Major  Medical 
School  (Teleconference). 

Date  of  Meeting:  MiKy  21, 1997. 

rime  of  Meeting:  IKW  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging.  Gateway  Building.  Room  2C212.  7201 
Wisconsin  Avenue,  Bethesda.  Maryland 
20892. 

Purpose/Agenda:  To  review  a  giant 
application. 

Contact  Person:  Dr.  Arthur  D.  Sdiaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  Institutaa  of 


Health.  Bethesda.  Maryland  20892-9205. 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group  Neuiosciencss  of 
Aging  Review  Committee. 

Dates  of  Meeting:  )une  9-11, 1997. 

Times  of  Meeting:  June  9 — 7:00  p.m.  to 
recess;  June  10 — 9:00  a.m.  to  recess;  June 
11 — 9:00  a.m.  to  adjournment 

Place  of  Meeting:  Double  Tree  Hotel.  1750 
Rockville  Pike.  Rockville.  Maryland  20852. 

Purpose/Agenda:  To  review  giant 
applications. 

Contact  Person:  Dr.  Maria  Mannarino,  Dr. 
Louise  Hsu,  Scientific  Review 
Administrators,  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9205.  (301)  496- 
9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4}  and  552b(c)(6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
codceming  individuals  associated  with  the 
applications  and/or  pro|x>sal8,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Piogiam  No.  93.866.  Aging  Research, 
National  Institutes  of  ffealth) 

Dated:  April  28, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11426  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  ICidney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  histitute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  May  28-29, 1997.  The 
meeting  of  the  full  Coimcil  will  be  open 
to  the  public  on  May  28,  from  8:30  a.m. 
to  12:00  p.m.  in  Conference  Room  6, 
Building  31C,  National  Institutes  of 
Health,  Bethesda,  Maryland,  to  discuss 
administrative  issues  relating  to  Council 
business  and  special  reports.  The 
following  subcommittee  meetings  will 
be  open  to  the  public  May  28  from  1:00 
p.m.  to  2:00  p.m.:  Diabetes.  Endocrine 
and  Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  6.  Building  31C;  Digestive 


Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7.  Building  3lC;  and  Kidney. 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9A52,  Building  31A. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  May  28th.  from  2:00  p.m.  to 
5:00  p.m.  and  again  on  May  29th  from 
8:30  a.m.  to  10:00  a.m.:  Diabetes, 
Endocrine  and  Metabolic  Diseases 
Subcommittee;  Digestive  Diseases  and 
Nutrition  Subcommittee;  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee.  The  full  Council  will 
meet  in  closed  session  on  May  29th 
from  10:00  a.m.  to  11:00  a.^.  in 
Conference  Room  6,  Building  31C 
These  deliberations,  whether  held  in  a 
subcommittee  or  in  the  full  coimcil, 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  wotild  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  final  open  session  of  the  fiill 
Council  will  be  held  from  11:00  ajn.  to 
12:00  p.m. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
.  reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  NIDDK,  Natcher  Building. 
Room  6AS-25C,  Bethesda,  Maryland 
20892.  (301)  594-8834,  in  advance  of 
the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
membera  may  be  obtained  bom  the 
Committee  Management  OfBce,  NIDDK, 
Building  45.  Room  6AS-37J.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  594-8892. 

(Catalog  of  Federal  Domestic  Assistance 
Plognm  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diaeues 
and  Nutrition;  and  Kidney  Disaaaet,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 


Drted:  April  28, 1997. 
Lavanw  Stringfield, 
Committee  Management  Ofpeer,  NIH. 
[FR  Doc  97-11427  Filed  5-1-97;  8:45  am] 
MUMQ  OOOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthrltia  and 
Musculoskeletal  and  SMn  Dit 
Notice  of  Cioaed  Meeting 

Punuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NIAMS  SEP  MAMDC 
Review  Meeting. 

Date:  June  23-25, 1997. 

Time:  June  23-8:30  a.m.-5:30  p.m.;  June 
24-8:30  a.in.-5:30  p.m.;  June  25-8:30  a.m.- 
adjoumment 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda.  Maryland  20814. 

Contact  Person:  Aftab  A.  Ansari,  PIlD., 
Scientific  Review  Administrator,  Natcher 
Building,  45  Center  Drive,  Rm  5AS-25U, 
Bethesda,  Maryland  20692-6500,  Telephone: 
301-594-4952. 

Purpose/Agenda:  To  evaluate  and  review 
research  giant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
peisonal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwairanted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Artiiritis,  Musculoskeletal  and  Skin  Diseases 
Research),  National  hutitutes  of  heahh,  HHS) 

Dated:  April  28, 1997. 
UVeniB  T.  Strii^field. 
Conunittoe  Munqgement  Officer,  NIH. 
(FR  Doc  97-11429  Filed  5-1-97;  8:45  am] 
MLUNQ  OOOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Nolica  of 

Purauant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 


of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

PiuTXMe/Agenda:  To  review  individual   . 
giant  applications. 

Mune  of  SEP:  Clinical  Sciences. 

Date:  hptXi  30. 1997. 

Time:  IKW  p.m. 

Place:  NIH.  Rockledge  2,  Room  4114. 
Telephone  ConfiBrence. 

Contact  Person:  Dr.  Scott  Orixnne. 
Scientific  Review  Administrator.  6701 
Rockledgs  Drive,  Room  4114,  Betheoda. 
Maiyland  20892,  (301)  435-1782. 

Niome  of  SEP:  Clinical  Sdencas. 

Date:  April  30, 1997. 

Time:  3KX)  p.m. 

Place:  NIH.  Rockledge  2,  Room  4114, 
Telephone  Confarence. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator.  6701 
Roddedge  Drive,  Room  4114,  Bethesda. 
Maiyland  20892.  (301)  435-1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  vrill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
5S2b(cH4)  and  552b(c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  propterty  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  writh  the 
applications  and/or  proposals,  tlie  disclosure 
of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
PlOgiamNos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.292, 93.893,  National  Institutes  of  Health. 
HHS) 

Date:  April  28, 1997. 
UVenwY.  Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-11428  Filed  5-1-97;  8:45  am) 

■UMQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Services  Admmistratton  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  June. 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison. 
SAMHSA  OfBce  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  bom  die  individual  named 
as  Contact  for  the  mwehngs  listed  below. 
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The  meetings  will  include  the  review, 
disciissioD  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  These 
discussions  may  also  reveal  information 
about  procurement  activities  exempt 
from  disclosiire  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  and  confidential. 
Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)  (3),  (4),  and  (6)  and  5  U.S.C. 
App.  2.§10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  Q. 

Meeting  Dates:  June  6, 1997. 

Place:  DoubleTree  Hotel.  Randolph  Room, 
1750  Rockville  Pike.  RocWille,  MD  20852. 

Closed:  ]\me  6, 1997  8:30  a.m.-5:00  p.m. 

Contact:  Pamela  Roddy.  Ph.D..  17-89. 
Parklawn  Building,  Telephone:  (301)  443- 
1001  and  FAX:  (301)  443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Dates:  June  10-13. 1997. 

Place:  DoubleTree  Hotel,  Randolph  Room, 
1750  Rockville  Pike.  Rockville.  MD  20852. 

Closed:  June  10-12. 1997  8:30  a.m.-5:00 
p.m.:  June  13. 1997  8:30  a.m. — Adjournment. 

Contact:  Ferdinand  W.  Hui,  Ph.D..  17-89, 
Paridawn  Building.  Telephone:  (301)  443- 
9919  and  FAX:  (301)  443-3437. 

Committee  Name.  SAMHSA  Special 
Emphasis  Panel  D. 

Meeting  Dates:  June  12, 1997. 

Place.  DoubleTree  Hotel.  Rockville  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 

Closed:  June  12. 1997  8:30  a.m.-5K)0  p.m. 

Contact:  Pamela  Roddy.  PhD..  17-89, 
Parklatra  Building,  Telephone:  (301)  44^ 
1001  and  FAX:  (301)  443-3437. 

Dated:  April  28. 1997. 
JeriLipov, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  97-11440  Filed  5-1-97;  8:45  am] 

COM41«a-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Docint  Na  FR-423S-N-01] 

Federal  Property  Suitable  j 
To  Aselet  the  Homeleai 


FecNities 


MEMCi:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
siuplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeles*. 


EFFECTIVE  DATE:  May  2. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  tolI-fr«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-CX;  (DDC),  HUD  publishes 
a  Notice,  on  a  weekly  basis,  identifying 
unutilized,  underutilized,  excess  and 
surplus  Federal  buildings  and  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  April  24, 1997. 
Jacquie  M.  Lawing, 

General  Deputy  Assistant  Secretary. 

[FR  Doc.  97-11103  Filed  5-1-97;  8:45  am) 

nUJNQ  COOE  4210-ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 

(CO-0S0-1220-0(q 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGBCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on  May 
15,  1997  in  Canon  City,  Colorado. 

The  meeting  is  scheduled  to  begin  at 
9:00  a.m.  at  the  Bureau  of  Land 
Management's  (BLM)  Canon  City 
District  Office,  3170  East  Main  Street, 
Canon  City,  Colorado.  The  meeting  will 
be  a  field  trip  to  look  at  a  sample  area 
where  the  Standards  are  going  to  be 
implemented  and  that  has  multiple 
issues  and  impacts. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  9:15  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  The  District 
Manager  may  limit  the  length  of  oral 


presentations  depending  on  the  number 
of  people  wishing  to  speak. 
DATES:  The  meeting  is  scheduled  for 
Thursday  May  15. 1997  from  9  a.m.  to 
4  p.m. 

ADDRESSES:  For  further  information, 
contact  Ken  Smith,  Bureau  of  Land 
Management  (BLM),  Canon  City  District 
Office,  3170  East  Main  Street,  Canon 
City  Colorado  81212;  Telephone  (719) 
269-8500;  TDD  (719)  269-8597. 
SUPPLEMENTARY  INFORMATION:  Summary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Canon  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 
Adrian  Neisiaa, 
Acting  District  Manager. 
[FR  Doc.  97-11400  Filed  5-1-97;  8:45  am) 

BHJJNO  COOE  4310-gB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

(CA-010-122(MM] 

Meeting  of  the  Bakersfield  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Bakersfield 
Resource  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  the  Bakersfield  District  will 
meet  in  Auburn,  California  to  discuss 
fire  management. 
DATES:  May  2-3, 1997. 
ADDRESSES:  Aubum  Inn.  1875  Auburn 
Ravine  Road,  Aubum,  California. 
SUPPLBIENTARY  INFORMATION:  The  12 
member  Bakersfield  Resource  Advisory 
Cotmcil  is  appointed  by  the  Secretary  of 
the  Interior  to  advise  the  Biueau  of  Land 
Management  on  public  land  issues.The 
Coimcil  will  meet  on  Friday  emd 
Saturday.  May  2-3. 1997,  beginning  at 
8:00  a.m.  both  days  to  discuss  the  BLM 
fire  management  program.  There  will  be 
a  field  trip  to  a  prescribed  bum  site  in 
the  'Inimim  Forest  on  Friday  afternoon, 
May  2,  and  a  public  comment  period 
beginning  at  1  p.m.  Sattirday,  May  3. 
The  public  may  discuss  any  public  land 
issue  during  the  public  comment 
period,  and  written  comments  will  be 
accepted  during  the  meeting  or  at  the 
addi«ss  below.  The  entire  meeting  is 
open  to  the  public.  Anyone  wishing  to 


take  port  in  the  field  trip  must  provide 
their  own  transportation. 
FOR  FURTHER  eVORMATION  CONTACT: 
Larry  Mercer,  Public  AfEairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield.  CA  93308, 
telephone  805-391-6010. 

Dated:  April  22, 1997. 
Larry  Msffcv, 
Acting  District  Manager. 
[FR  Doc.  97-11399  Filed  5-1-07;  8:45  am] 
MUMQ  cow  4»ie-«e-M 


DEPARMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-010-1430-01:  CA  37580  and  R  2S25] 

Notice  of  Reelty  Action;  Recreation 
and  Public  Purpoaee  (RAPP)  Act 
Classification;  California 

AQQICY:  Bureau  of  Land  Management 
ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Kem  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
County  of  Kem  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
lands  will  not  be  offered  for  conveyance 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 

Mount  Oialilo  Meridian 

T.  25  S.,  R.  33  E. 

Section  35 

SViS'/iSViN»/!iJ>JVi,SWV4 
Containing  120  acres. 

AP#  296-070-18 

The  County  of  Kem  has  filed 
applications  to  purchase  a  120-acre 
parcel  of  public  land  occupied  by  an 
existing  landfill  and  where  bufiiar  areas 
and  a  transfer  station  will  be 
constmcted.  The  landfill  will  be  closing 
in  1997  concurrently  with  construction 
of  the  transfer  station  and  the  buffer 
areas.  The  transfer  station  will  handle 
non-hazardous  solid  waste  from 
residential,  commercial  and  industrial 
sources. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest 

The  patent  wiU  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authmity  of 


the  Uiuted  States;  Act  of  August  30, 
1890  (26  Stat  391;  43  U.S.C  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

4.  All  valid  existing  rights 
documented  on  the  offidal  public  land 
records  at  the  time  of  patent  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  pubic  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  4he  Bureau  of  Land 
Management,  Bakersfield  Field  Office, 
3801  Pegasus  Drive.  Bakersfield, 
California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  wriU  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice,  until  July  26, 
1997,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Field  Office  Manager,  Bakersfield 
Field  Office,  3801  Pegasus  Drive. 
Bakersfield,  CA  93308. 

f!lMfiliffaKnii  PjuiiuMwitB 

Interested  parties  may  submit 
comments  involving  the  stiitability  of 
the  land  for  a  transfer  station,  landfill 
and  buffer  area.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  Zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  dkecUy  related  to 
the  suitability  of  the  land  for  a  transfisr 
station,  landfill  and  buffra  area. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  advene  comments,  the 
classification  wrill  become  efEsctiye  60 
days  from  the  date  of  puUication  of  this 
notice  in  the  Federal  V 


Dated:  Ainil  22. 1997. 
KoaFdlowi, 

Field  Office  Manager. 

(FR  Doc.  97-11402  Filed  5-1-97;  8:45  am] 

SIUJNO  CODE  4310-«e-M 

DEPARTMENT  OF  THE  INTERIOR 

Bwsau  of  Land  Management 
[NV-M»-1430-01;  NVN  06M21] 

Notice  of  Reatty  Action;  Termlnalion  of 
Recreation  and  PubHc  Purpoaea  Act 
CIsiilHcatlon;  Caraon  City,  NV 

AGENCY:  Bureeu  of  Land  Management 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  N  063921  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 
feH^CTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  am  on  June  2. 1997. 

FOR  FURTNBI  MFORMATION  CONTACT: 
Charles  J.  Kihm.  Bureau  of  Land 
Management  Carson  Qty  District  1535 
Hot  Springs  Road.  Carson  Qty,  Nevada 
89706. 702-885-6000. 
SUPPLBBfTARY  MFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14, 1987, 
RftPP  Classification  N  062268  is  hereby 
terminated  in  its  entirety  on  the 
following  described  public  land: 

Moaat  DiaUo  Maiidian,  Nevada 

T.  15N..  K  ME..  a 

Sac  32.  W\^NEViNWy4SWV^. 
EViNWViNWViSWVi. 
Containing  ICOO  i 


Classification  No.  62-2  made 
pursuant  to  the  Act  of  June  14, 1926.  as 
amended  (43  U.S.C  869  et  acq.), 
segregated  the  public  land  fiom  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leesing  under  the  mineral  leasing  laws. 
No  applications  were  received  and  the 
classification  no  longer  serves  any 
purpose. 

At  10  ajn.  on  June  2, 1997,  the  land 
will  become  open  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
tnri«ring  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  June  2, 1997  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 

Rling. 


UMI 
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At  10  a.m.  on  Jime  2, 1997.  the  land 
will  also  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  the  land  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  April  23. 1997. 
Dmial  L.  Jacq—t 

Acting  Assistant  District  Manager,  Non- 
Renewable  Resources. 
pit  Doc.  97-11401  Filed  5-1-97:  8:45  am) 

MLUNQ  OOW  4910-NC-M 


DEPARTMENT  OF  THE  INTERIOR 
Naiionai  Psffc  Secvioe 


Stateinent  for 


General  Management  P\&n/ 
Envlofnniental  Impact 
Lake  Rooeevelt  Naiionai 
Area,  Washington 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement 


r:  The  National  Park  Servios 
(NFS)  will  prepare  a  General 
Management  Plan/Environmental 
Impact  Statement  (CMP/EIS)  for  the 
Lake  Roosevelt  National  Recreation 
Area  (formerly  Coulee  Dam  National 
Recreation  Area).  The  CMP  will  set 
forth  the  basic  management  philosophy 
for  the  next  15-20  years.  The  NFS  will 
be  working  closely  with  representatives 
of  the  Colville  and  Spokane  Indian 
Tribes;  the  Washington  counties  of 
Ferry,  Grant,  Lincoln,  Okanogan,  and 
Stevens;  the  Bureau  of  Reclamation;  the 
Bureau  of  Indian  ACEairs;  the  State  of 
Washington;  and  concerned 
organizations  and  private  citizens. 

Among  the  major  issues  likely  to  be 
addressed  in  the  Lake  Roosevelt  GMP/ 
EIS  are  resource  protection,  visitor 
activities,  visitor  use  and  levels, 
development,  support  facilities,  and 
operations.  A  full  range  of  alternatives, 
including  "no  action"  and  "minimum 
requirements"  alternatives,  will  be 
considered  in  the  GMP/EIS  to  address 
these  and  other  issues  that  may  emerge 
during  the  planning  process. 

Scoping,  the  process  by  which  the 
scope  of  issues  to  be  addressed  in  the 


GMP/EIS  is  identiaed,  will  be    , 
conducted  through  a  public  newsletter 
and  public  meetings  held  diuing  the 
simimer  of  1997.  Meeting  dates, 
locations,  and  times  will  be  announced 
through  local  media.  Representative  of 
Federal,  State  and  local  agencies, 
American  Indian  tribes,  private 
organizations  and  individuals  from  the 
general  public  are  invited  to  participate 
in  the  scoping  process  by  responding  to 
this  notice  with  written  comments.  All 
conmients  received  will  become  part  of 
the  public  record  and  copies  of 
comments,  including  any  names, 
addresses  and  telephone  numbers 
provided  by  respondents,  may  be 
released  for  public  inspection.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  by  September  1998.  with 
the  final  version  of  the  GMP/EIS  and  the 
Record  of  Decision  to  be  completed  by 
September  1999. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  NPS.  the  EIS  is  a 
"delegated"  EIS.  The  responsible 
official  is  Stanley  T.  Albright,  Regional 
Director,  Pacific  West  Region,  National 
Park  Service. 

DATES:  Written  comments  about  the 
scope  of  issues  to  be  analyzed  in  the 
GKO>/EIS  should  be  received  no  later 
than  September  30, 1997. 
ADDRESSES:  Written  comments  and 
requests  for  information  concerning  the 
GMP/EIS  should  be  sent  to  Vaughn 
Baker,  Superintendent,  Lake  Roosevelt 
National  Recreation  Area.  1008  Crest 
Drive,  Coulee  Dam,  WA  99116-1259.  or 
at  telephone  number  (509)  663-9411. 

Dated:  April  21. 1997. 
WilUaBC  Walton. 

Deputy  Regional  Director,  Pacific  West 

Region.  National  Park  Service. 

(PR  Doc.  97-11431  Filed  5-1-97;  8:45  am) 
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DEPARTMBrr  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Infonnalion  Coliectton  ActivMee: 
Propoeed  CoMecMon;  Comment 
Reouest 

action:  Notice  of  Information  Collection 
Under  Emergency  Review;  Local  Law 
Enforcement  Block  Grants  State 
Application  Kit 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 


accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtained 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  May  7. 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  bie 
directed  to  OMB,  Office  of  Information 
and  Regulatory  AfEairs.  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

The  agency  requests  written 
conunents  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Laura  Burke  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
US  Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  State 
Law  Enforcement  Block  Grants  State 
Application  Kit 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Depaitment  of  Justice  sponsoring  the 


collection:  Burean  of  Justice  Assistance, 
Office  of  Justice  Programs.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  tnll  be  adced 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local  units 
of  government  Other:  None.  This  data 
collection  will  gather  information  from 
each  eligible  jurisdiction  wishing  to 
apply  to  receive' funding  under  this 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  54  respondents  at  30  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  27  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  April  29, 1997. 
Robert  B.  BriQi, 

Department  Clearance  Ofpcw.  United  States 
Department  of  Justice. 
(FR  Doc.  97-11498  Filed  5-1-97;  8:45  am) 

■LUNO  OOOE  441»-ia-M 


DEPARTMENT  OF  JUSTICE 

Anlilruat  Division 

Federal  Trade  Commission;  Corrsetion 

AGENCIES:  Department  of  Justice  and 
Federal  Trade  Commission. 

action:  Collection. 


In  notice  Request  for 
Comments  on  Proposed  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Australia  on  Mutual  Antitrust 
Enforcement  Assistance  which  appears 
in  VoL  62.  No.  79  on  page  20022,  in  the 
issue  of  Thursday.  April  24. 1997.  the 
following  collection  shauld  be  made: 
On  page  20022  in  the  third  column, 
the  second  paragraph,  line  8,  the 
telephone  number  listed  as  202-514- 
4510  is  incorrect 

Instead  of  202-514-4510.  the  number 
should  read  202-514-2410. 


Dated:  April  25. 1997. 
ADiM^asMelaiDad, 

Deputy  Assistant  Attorney  General.  Ant^rust 
Division.  Department  of  Justice. 
Datara  A  Vak^iiw, 

Assistant  Director  for  litterruOwnal  Antitrust, 
Bureau  of  Competition.  Federal  Trade 
Commission. 

(FR  Doc.  97-11281  Filed  5-1-97;  8:45  am) 
BMUNQ  OOOE  44ta-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Ssrvice 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  flequest 

ACTION:  Extension  of  existing  collection; 
application — checkpoint  pre-enrolled 
access  lane. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  (ICR)  for 
review  and  clearance  in  accordance 
with  the  Paperwoiii  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  afEacted 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  from 
July  1, 1997. 

Written  comments  and  suggestions 
from  the  public  and  aCfocted  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  th«  agency,  including 
v^ether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  (rf  the  btirden  of  the 
proposed  collection  of  infrwmation, 
including  thd  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collecticm: 

(1)  Type  of  Information  Collection: 
Exteoision  of  a  currentiy  approved 
collection. 


(2)  Title  of  the  Form/Collection: 
Application — Checkpoint  Pre-enrolled 
Access  Lane. 

(3)  Agency  form  nund)a;  if  any,  and 
the  applicable  component  t^the 
Depaitment  of  Justice  sponsoring  the 
collection:  Form  1-866.  Border  I^trol 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
Households.  The  inftmnation  collection 
will  be  used  tiy  the  Service  to  determine 
eligibility  for  participation  in  the 
Checkpoint  Pre-enrolled  Access  Lane 
(PAL)  prc^ram  for  persons  and  vehicles 
at  immigration  checkpoints  within  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12.500  respondents  at  32 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  Mfith  the 
collection:  6,625  annual  burden  hours. 

If  you  have  additional  comments, 
su^estions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202^16-7600, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307. 425 1  Street  NW.. 
Washiiuzton.  DC  20536. 

If  admtional  information  is  required 
contact  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Departinent  of 
Justice,  Informatfon  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Centn. 
1001  G  Street  NW.,  Washington.  DC 
20530. 

Dated:  April  29, 1997. 
■iwiHit  o*  Wnfg^ 

Depaitment  Clearance  Officer,  United  States 
Depaitment  of  Justice. 
[FR  Doc.  97-11499  Filed  5-1-97;  8:45  am] 
I  OOOe  4419-10-11 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Buraau  of  Justios  Asaistano^Agsncy 
biformaton  CoHsdion  Activities: 
Proposed  CoHscHoni  Commsnt 


ACTION:  Request  for  OMB  emergency 
approval;  BJA-B3rme  formula  grant 
program  annual  institutionalization 
survey  for  subgrants. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
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Assistance  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Managements  and 
Budget  (0MB)  for  review  and  clearance 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  AfEairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  his 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until;  July  1, 1997. 
Request  written  comments  and 
suggestions  form  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collocted:  and 

(4)  minimizw  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  nmrhanif^l.  or  other 
technological  collection  techniques  or 
other  fioims  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Linda  James  McKay.  202-514-6638. 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531. 

Of  a  view  of  This  Infmnation 

(1)  Type  of  information  collection: 
New  CoUectioii. 

(2)  The  title  of  the  form/collection: 
BJA-Byme  Formula  (kant  Program 

Aimual  Institutionalization  Survey  for 
Subgrants. 


(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  a  brief 
abstract: 

Primary:  State  Government  (State 
Administrative  Agencies). 

Other:  None. 

The  Byrne  Formula  Grant  Program 
was  created  by  the  Anti-Drug  Abuse  Act 
of  1988,  and  is  designed  to  provide 
support  to  its  constituency  group  of 
state  and  local  criminal  justice  agencies 
to  initiate  innovative  projects  that 
respond  efiioctively  to  crime  problems 
and  improve  operations  of  the  Nation's 
criminal  justice  system. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply: 

The  time  btirden  of  the  56 
respondents  to  complete  the  surveys  for 
all  3,936  projects  funded  in  FY  1992,  is 
5  minutes  per  survey.  The  time  burden 
of  the  56  respondents  to  complete  the 
surveys  for  the  estimated  520  projects 
that  were  expected  to  continue  after 
Byrne  funding  ceased  in  FY  1992,  but 
were  not  re-funded,  is  45  minutes  per 
siuvey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  total  aimual  hour  burden  to 
complete  surveys  for  the  FY  1992 
Byme-fimded  projects  and  those  that 
were  not  re-funded  is  720  annual 
burden  hours. 

If  Additional  Information  is  Required 
Contact:  Mr.  Robot  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington.  DC 
20530. 

Dated:  April  18, 1997. 
Kooart  0.  BrigfB, 

Depaitntent  Qearance  Officar,  United  States 

Department  of  Justice. 

[PR  Doc  97-11407  Filed  S-1-97: 8:45  am] 


DEPARTMENT  OF  JUSTICE 

Office  of  JmUce  Progranw 

Buraau  of  JuaMoe  Aseistanoe;  Agency 
IntoniMllon  Coliection  ActtvWee: 
r*it>poaed  Collection;  Comment 


ACnON:  Notice  of  Information  Collection 
Under  Emergency  Review;  Local  Law 


Enforcement  Block  Grants  Alu-OHara 
Certification  Form. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtained 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  bie 
directed  to  OMB,  Office  of  Information 
and  Regulatory  AfEairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer. 
Washington.  DC.  20530. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
profKwed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  wnhanrw  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  publiciNUtlen  and  associated 
response  time  should  be  directed  to 
Laura  Burice  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke.  Bureau  of  Justice 
Assistance.  Office  of  Justice  Pn^irams. 
U.S.  Department  of  Justice.  633  Indiana 
Avenue,  NW..  Washington.  DC  20531. 


Overview  of  this  information 
collection: 

(1)  Type  of  Information  Cbllaction: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  State 
Law  Enforcement  Block  (kants  Alu- 
OUara  Cerdficaticm  Form. 

(3)  Agency  form  nimiber,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance. 
Office  of  Justice  Programs.  United  States 
Department  of  Justice. 

(4)  Afiiected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local  units 
of  government  Other.  None.  This  data 
collection  will  gather  information  from 
each  eligible  jurisdiction  wishing  to 
apply  to  receive  funding  undm  this 
program. 

(5)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  respondents  at  10 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  approximately  530  annual 
burden  hours. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29, 1997. 
■nlwHl  D«  lliigjs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-11500  FUed  5-1-97;  8:45  am) 
■UMQ  OODC  4410-1S-M 


DEPARTMENTOF  JUSTICE 

Office  of  Juetloe  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 


ACTION:  Notice  of  information  collection 
under  emergency  review;  local  law 
enforcement  block  grants  local 
application  Idt 

The  Department  of  Justice.  Office  of 
Justice  Programs.  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 


collection  is  published  to  obtained 
comments  from  the  public  and  afiiected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  May  7. 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  R^ulatory  AfEairs,  Attention:  Ms. 
Victoria  Wassmer.  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affacted  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points. 

(1)  evaluate  whethn  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimiyjt  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submisuon  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Laura  Burke  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Buike,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs. 
U.S.  Department  of  Justice.  633  Indiana 
Avenue.  NW..  Washington.  DC  20531. 

Overview  of  this  in&mation 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  Local 
Law  Enforcement  Block  Grants  Local 
Application  Kit 

(3)  Agency  form  number,  if  any,  and 
the  applicable  conqxment  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 


(4)  Affected  piiblic  who  will  be  asked 
or  required  to  respond,  as  wrell  as  a  brief 
abstract  Primary:  State  and  local  units 
of  govenmient  Other  None.  This  data 
coUection  will  gather  information  from 
each  eligible  jurisdiction  wishing  to 
apply  to  receive  funcUng  under  this 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estbnated  for  an  average  respondent  to 
respond:  3200  respondants  at  30 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  widi  the 
collection:  1600  annual  burden  hours. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001 G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29. 1997. 
Koaert  B.  Briggs, 

Department  C/earance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  97-11501  Filed  5-1-97;  8:45  unj 
I  COOC  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Sscfstaiy 

Agsncy  Rscordhssplngfflepofling 
Requirements  Undsr  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

April  25, 1997. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  reqiwst  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(PX.  104-13,  44  U.S.C  Chapter  35). 
OMB  approval  has  been  requested  by 
May  5. 1997.  A  copy  of  this  ICR.  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor  Departmental 
Clearance  Officer.  Theresa  M.  O'Malley 
((202)  219-5096.  x.143). 

r«rnm«ntit  and  questions  about  the 
ICR  listed  below  should  be  frnwarded  to 
Office  Inftumation  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
Emplojrment  and  Training 
Administration.  Office  of  Management 
and  Budget,  Room  10235,  Washington. 
DC  20503  ((202)  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 
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*  evaluate  whether  the  proposed 
collection  of  inibnnation  is  necessaiy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  Employment  and  Training 
Administration. 

Title:  Evaluation  of  the  Work 
Opportimity  Tax  Credit  fWOTC). 

Ohm  Number:  1 205-NEW. 

Frequency:  One  time. 

Affected  Public:  State  governments 
and  for-profit  businesses. 

Number  of  Respondents:  82. 

Estimated  Time  Per  Respondent:  1.05 
hours. 

Total  Burden  Hours:  86  hours. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  This  study  will  examine 
the  Work  Opportimity  Tax  Credit 
(WOTC)  program,  a  one-year  program 
that  began  October  1, 1996.  The  program 
provides  employers  hiring  individuals 
who  are  certified  as  members  of 
designated  groups  a  one-time  tax  credit 
of  up  to  $2,100  for  each  individual  hired 
who  remains  employed  for  at  least  400 
hours.  Each  State  Employment  Security 
Agency  (SESA)  is  responsible  for 
certiiying  individuals  as  eligible  and 
maintaining  records  of  WOTC-related 
hiring  activity  by  employers. 

The  WOTC  program  is  likely  to 
expand  substantially,  possibly 
providing  a  larger  tax  credit  and  more 
inclusive  eligibility  criteria.  The 
Department  of  Labor  (DOL)  wants 
information  that  aides  in  strengthening 
the  program  administratively; 
determines  whether  there  are 
implements  to  efifoctive  functioning;  and 
describes  especially  well  operated 
programs  and  effective  practices  that 
can  serve  as  examples  to  others. 


Data  will  be  derived  from  a  50  State 
survey  of  WOTC  coordinators  and  from 
site  visits  in  four  States. 
TheraM  M.  O'Mallay. 
Departmental  Clearance  Officer. 
(FR  Doc.  97-11468  Filed  5-1-97;  8:45  am] 

BIUJNG  CODE  4eiO-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  Of  Detenninations  Regarding 
Eiigibllity  To  Apply  for  Wortcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  biave  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Ai^iistineiit  Aanstanoe 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  wori^er 
separations  at  the  firm. 

TA-W-33.121:  Badger  Northland,  Inc.. 

Kaukauita.  WI 
TA-W-33.190:  Allied  Signal.  Inc.. 

Parsippany,  NJ 
TA-W-33.320:Unif6ur  Finishers. 

Hickory.  NC 
TA-W-33.272:  CMI  Industries.  Inc.. 

AJC.A.  Clinton  Mills.  Lydia  Plant. 

Clinton.  SC 
TA-W-33.173  S-  A;  National  Apparel. 

Inc..  Carbon  Hill.  AL  and  Winfield. 

AL 


TA-W-33,004;  International  Medication 
Systems.  Ltd.  South  El  Monte.  CA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-33.311;  Pacificorp.  Portland.  OR 
TA-W-33.380:  Masback  Hardwear.  Inc., 

North  Bergen.  NJ 
TA-W-33.151:  Bryan  Industries.  Inc.. 

Tulsa.  OK  PA 
TA-W-33.114:  Highland  Packaging  Co.. 

Boch  Pharmacol  Distribution 

Center.  St.  Louis.  MO 
TA-W-33,362:  Interactive  Composition 

Corp..  Pleasant  Hill.  CA 
TA-W-33,361;  Interactive  Composition 

Corp.,  Logan.  UT 
TA-W-33.250:  Merchants  Fast  Motor 

Lines.  Abilene,  TX  and  Operating  at 

Various  Locations  in  The  Following 

States:  A:  TX.  B;  NM.  C;  CO.  D;  OK 

,  The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TAr-W-33.319:  Deluxe  Corp,  Deluxe 
Check  Printers,  New  Berlin,  WI 

LayofEs  were  caused  by  the 
consolidations  operations  transfering 
the  production  of  the  subject  plant  to  a 
plant  located  in  Chicago,  IL  and  other 
locations  in  the  U.S. 

TA-W-33.086:  MESA.  Inc..  Amarillo. 
TX 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33.305;  SPX  Corp..  Contech  Dhr.. 

Dowagiac.  MI 
TA-W-33.174;  Four  Seasons  Fabrics. 

New  YoHc.  NY 
TA-W-33,142;  Simpson  Industries. 

Jackson.  MI 
TA-W-33.015:  Sunbeam  Corp.. 

Cookeville.  TN 
TA-W-33.163:  ABB  Air  Preheater.  Inc.. 

ABB  Raymond  Div..  Enterprise.  KS 
TA-W-33. 138:  Webcraft  Technologies. 

Inc..  Games  Div..  North  Brunswick. 

NJ. 

Increased  imports  did  not  contribute 
importantiy  to  MroriiLer  separations  at  the 
firm. 

TA-W-33.260;  Allied  Signal.  Inc.. 
Greenville.  OH 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met  A  significant  number  or  proportion 
of  the  woricars  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 


AffinnatiTe  Delei  iiiinatioiut  for  Woricer 
Ai^uatmant  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
woriwrs  for  such  determination. 
TA-W-33.379:  Leslie  Stephens  Ltd. 

Washington.  MO:  March  10. 1996 
TA-W-33.105;  NSMAnerica.  Inc.. 

Gastonia.  NC:  January  7, 1996 
TA-W-33. 268;  Moresource  Magnetic 

Collectibles.  Fredericktown.  MO; 

February  26. 1996. 
TA-W-33.154;  West  Plains  Shoe  Co.. 

Inc.,  West  Plains,  MO;  January  22. 

1996. 
TA-W-33. 031;  Easton  Corp.,.  Engine 

Components  Div..  Bebnond.  lA; 

Decembers,  1995. 
TA-W-33,309  A  &■  B;  Nine  West  Group, 

Inc..  Flemingsburg,  KY,  Vanceburg, 

KY  (Shoe  Plant,  and  Vanceburg,  KY 

(Component  Plant);  February  27, 

1996. 
TA-W-33, 308  &■  A;  Nine  West  Group, 

Madison,  IN  &■  Crothersville,  IN; 

February  27, 1996. 
TA-W-33,307  &■  A;  Nine  West  Group, 

Cincinnati,  OH  Sr  Harrison,  OH; 

February  27. 1996. 
TA-W-33.1 72;  National  Apparel, 

Boyertown,  PA;  January  20,  1996. 
TA-W-33,355;  International  Wire 

Harness  Group  Div.,  Marming,  lA 

(Formerly  Wirekraft  Industries, 

Bvachff  Industries  Div):  March  11, 

1996. 
TA-W-33,268;  International  Wire  Corp. 

(Formerly  Wirekraft  Industries, 

Burcliff  Industries  Div),  Bucyrus, 

OH:  February  26. 1996. 
TA-W-33.328  6"  A;  Stride  Rite  Corp.. 

Hamilton,  MO.  &  Tipton.  MO; 

February  24. 1996. 
TA-W-33M7;  Rockwell  Automaton/ 

Allen  Bradley  Co..  Mauston.WI; 

February  8. 1996. 
TA-W-33.076;  Highlander  Golf,  a  Div. 

of  Sun  Mountain  Sports.  Inc. 

Kalissell.  MT;  December  10. 1995. 
TA-W-33.152;  Sanyo  Audio 

Manufacturing  (USA)  Corp.,  Milroy. 

PA:  January  1 7. 1996. 
TA-W-33,161;  Pirelli  Armstrong  Tire 

Coip..  Madison.  TN;  January  24. 

1996. 
TA-W-33.217  &  TA-W-33. 218;  The 

Leslie  Fay  Co..  Inc..  Dress  Div 

Which  Includes  Andy  Fashions, 

Pittfton.  Luzerne  County  PA  and 

the  LafUn.  Laflin,  PA,  530  Seventit 

Ave.,  New  York,  NY  and  1412 

Broadway,  New  York,  NY;  F^miary 

14, 1997. 
TA-W-33.118;  Adcor^Nickloe  Drilling 

Co.,  Williston,  ND;  January  27, 

1996. 


TA-W-33.132;  Snap-Tite.  Inc..  Quick 

Disormect  Div.,  Union  Gty,  PA; 

January  9, 1996. 
TA-W-33,108;  Belden  Wire  6-  Cable 

Cord  Products  Div.,  Apple  Creek, 

OH;  January  9,  1996. 
TA-W-33,339;  M&R  Coats,  Hoboken, 

NJ:  March  13, 1996  Attleboro. 
TA-W-33,265;  Beacon  Shoe  Co.,  Inc., 

Jonesburg.  MO;  February  27, 1996. 
TA-W-33,400;  Krupp  Gerlach  Co., 

Lynch  Road-Forging  Div.,  Danville, 

IL;  January  27, 1997. 
TA-W-33,240;  Garment  Graphics,  Inc., 

Coon  Radids.  MN:  February  10. 

1996. 
TA-W-33.124;  Kaufman  Footwear 

Corp..  Batavia.  NY:  December  19. 

1995. 
TA-W-33.239;  Sun  Mountain  Sports, 

Dewing  Department,  Missoula,  MT: 

February  12, 1996. 
TA-W-33.284;  S.  Schwab  Co..  Inc.. 

Qimberland,  MD:  February  20. 

1996. 
TA-W-33.099;  Chase  Packagutg  Corp.. 

Portland.  OR:  January  3. 1996. 
TA-W-33.166;  Sanken  USA.  Mukilteo. 

WA:  January  10, 1996. 
TA-W-33.363;  Spomell  Fashions, 

Garfield.  NJ:  April  7. 1997. 
TA-W-33,301;  Gillsville  Manufacturing 

Co..  Inc.,  Gillsville.  GA:  January  27. 

1996. 
TA-W-33.1 75;  Medite  Corp..  Lumber 

Div..  White  City.  CM:  January  24. 

1996. 
TA-W-33.123  Sr  A;  Roadmaster  Corp.. 

Obtey.  IL  and  Delavan.  WI;  January 

7.  1996. 

Also,  pursuant  to  TiUe  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Title  U. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  mcmth  of  March, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  winkers  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  woricers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either— 


(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  firom  Mexico  or 
Canada  of  articles  like  or  directiy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directiy  competitive  with 
articles  which  ue  produced  by  the  firm 
or  subdivision. 

Negative  Detenninatinns  NAFTA-TAA 

breach  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  %rere  not  met  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantiy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01487;  The  Earthffuins 

Co..  Indianapolis.  IN 
NAFTA-TAA-01548;  Inland 

Paperboard  and  Packaging.  Inc., 

Erie,  PA 
NAFTA-TAA-01516  G-  A;  Niagara 

Hohawk  Power  Corp., 

Headquartered  in  Syracuse,  NY  and 

Throug/iout  The  State  of  New  York 
NAFTA-TAA-01513;  Posey 

Mam^acturirtg  Co.,  Hoquiam,  WA 
NAFTA-TAA-01452;  Krupp  Gerlach 

Co..  Lynch  Road— Forging  Div., 

Danville.  IL 
NAFTA-TAA-01547;  Unifour  Finishers. 

Hickory.  NC 
NAFTA-TAA-4)1591;  AM  General  Corp., 

Indianapolis  Stamping  Plant. 

Indianapolis.  IN 
NAFTA-TAA-01550;  Allied  Signal.  Inc.. 

Greenville.  (M 
NAFTA-TAA-01449;  Indeck  Energy 

Services  of  Turners  Falls.  Turners 

Falls.  MA 
NAFTA-TAA-01425;  Badger  NotMand. 

Inc..  Kaukaurta,  WI 
NAFTA-TAA-01460;  ABB  Air 

Preheater.  Inc..  ABB  Raymond  Div., 

Enterprise.  KS 
In  the  fbllowing  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01521;  Machants  Fast 

Motor  lines.  Inc..  Merchants  of 

Texas.  Inc..  Abilene.  TX 
NAPTA-TAA-C1597;  Texas  LPG 

Storage  Co.,  Inc.,  El  Paso,  TX 
NAFTA-TAA-01392;  System  One 

Amadous,  Miami.  FL 
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NAFTA-TAA-01538:  Schwerman 

Trucking  Co.,  El  Paso.  TX 
NAFTA-TAA-0151 7;  Cabano  Kingsway 

TranspoTt,  Kingsway  Transport  of 

America,  Buffalo,  NY 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

AfBmutive  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01540:  Beacon  Shoes 

Company,  Inc..  Jonesburg,  MO: 

February  26. 1996.  _ 

NAFTA-TAA-01528;  American  West 

Trading  Co..  Dresden.  TN:  February 

25.  1996. 
NAFTA-TAA-01525:  Burlington 

Industries,  Inc..  Knitting  Fabric  Div/ 

Denton  Plant.  Denton.  NC:  February 

25,  1996. 
NAFTA-TAA-01478:  Activewear  Co.. 

Inc..  Athens.  GA:  October  31.  1995. 
NAFTA-TAA-01447;  Landis  &■  GYR 

Utilities  Services.  Inc..  fAetering 

Div..  Lafayette,  IN:  January  26. 

1996. 
NAFTA-TAA-01563:  Hartford 

Eichenauer,  Inc.,  Newport.  NH: 

March  14.  1996. 
NAFTA-TAA-01556:  Banco  North 

American,  A.K^.  Siebe,  Inc.. 

Quality  Control  Department. 

Brownsville.  TX:  March  7.  1996. 
NAFTA-TAA-01539;  Moresource 

Magnetic  Collectibles. 

Fredericktown.  MO:  March  6.  1996. 
NAFTA-TAA-01529;  Meyers  Gr  Son  Mfg 

Co..  Inc..  Madison.  IN:  February  19. 

1996. 
NAFTA-TAA-01542:  Fresenius  Medical 

Care.  Ogden.  UT:  February  28. 

1996. 
NAFTA-TAA-01523:  Gillesville 

Manufacturing  Company.  Inc.. 

Gillesville.  GA:  January  27,  1996. 
NAFTA-TAA-01534:  SPX  Corp.. 

Contech  Div.,  Dowagiac,  MI: 

February  26,  1996. 
NAFTA-TAA-01444:  Commemomtive 

Brands.  Inc..  L.G.  Balfour  Co..  North 

Attleboro,  MA:  January  22.  1996. 
NAFTA-TAA-01S08;  Beldon  Wire  &■ 

Cable  Co..  Apple  Creek.  OH: 

February  19. 1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April.  1997. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  April  18, 1997. 
RoMcU  T.  Kile, 

Program  Manager.  Policy  Sr  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-11466  FUed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-Wf-32,9e2  and  NAin'A-01337] 

Rayonier,  Incorporated  (Port  Angeles 
Mill)  Port  Angeles,  Washington;  Notice 
of  Negative  Determination  on 
Reconsideration 

On  February  4, 1997,  the  Department 
issued  an  Affirmative  Etetennination 
Regarding  Application  for 
Reconsideration  for  the  worlcers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  evidence  that  the 
Department's  investigations  were 
incomplete.  The  notice  was  published 
in  the  Federal  Register  on  February  13, 
1997  (62  FR  6806). 

The  Department  initially  denied 
worker  adjustment  assistance  to  the 
Rayonier,  Incorporated  worker  group 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The 
"contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  investigation  revealed  that  none  of 
the  customers  reported  increasing 
imports  of  pulps  for  chemical,  paper 
and  speciality  end  uses  in  the  relevant 
period  would  decreasing  purchases 
from  Rayonier,  Incorporated,  Port 
Alleles  Mill. 

'fne  Department  initially  denied 
NAFTA-TAA  for  the  workers  of 
Rayonier,  Incorporated,  Port  Angeles, 
Washington,  because  criteria  (3)  and  (4) 
of  paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  were  not  met.  Rayonier  did 
not  import  pulps  for  chemical,  paper 
and  specialty  end  uses  from  Canada  or 
Mexico,  nor  was  there  a  shift  of 
production  from  Port  Angeles  to  Canada 
or  Mexico.  The  customers  of  Rayonier 
did  not  increase  imports  of  specialty 
pulps  from  Mexico  or  Canada  while 
reducing  their  purchases  from  the 
subject  firm. 

The  petitioner  alleges  that  the  wood 
usage  per  ton  of  product  is  significantly 
higher  compared  to  higher  yield 


process/products  such  as  for  paper 
pulps.  The  high  wood  usage  per  ton  of 
product  combined  Mnth  very  high 
average  wood  costs  in  the  Pacific 
Northwest  compared  to  other  parts  of 
the  world  contributed  to  not  being  able 
to  compete  against  lower  cost  foreign 
suppliers.  Fiuther,  the  low  cost 
competitive  pulps  available  from  foreign 
sources  have  also  adversely  influenced 
the  pricing  of  higher  value  pulps 
produced  by  the  Port  Angeles  mill. 
Additionally,  foreign  competitors  are 
located  in  areas  of  low  cost  and 
plentiful  wood  supply  and  they  also 
benefit  from  lower  labor  costs.  In  order 
to  determine  worker  group  eligibility, 
the  Department  must  examine  the 
impact  of  imports  of  products  like  or 
directly  competitive  %vith  those  articles 
produced  at  the  Port  Angeles  mill. 
Pricing  andVor  the  cost  of  raw  material 
is  not  a  criterion  for  worker 
certification. 

On  reconsideration,  the  Department 
reexamined  the  customer  survey 
conducted  for  Rayonier's  declining 
ciistomers.  The  original  survey  revealed 
that  none  of  the  customers  reported 
increasing  their  purchases  of  pulps  for 
specialty  end  uses  while  decreasing 
their  purchases  fitim  Rayonier.  Findings 
on  reconsideration  show  that  one 
customer,  Rayonier  requested  we 
contact,  reporting  reduced  purchases 
from  Rayonier  no  longer  produced  the 
product  for  which  the  pulp  was  used. 

The  petitioner  explained  that  some  of 
the  main  customers  of  the  Port  Angeles 
mill  have  qualified  alternate  dissolving 
pulps  including  pulps  from  Rayonier's 
other  domestic  facilities.  Product 
purchases  by  the  subject  firms' 
customers  from  other  domestic 
suppliers  is  not  a  basis  for  worker 
certification. 

Other  findings  on  reconsideration 
showed  that  the  majority  of  the 
specialty  pulp  produced  at  the  Port 
Angeles  mill  was  for  the  export  marlcet, 
and  thus  is  not  afiiected  by  imports. 

The  petitioner  provided  contact 
names  and  telephone  numbers  of 
industry  experts  so  that  the  Department 
could  examine  the  factors  affecting  the 
pulp  and  paper  industry.  During  the 
course  of  an  investigation  to  determine 
worker  group  eligibility,  the  Department 
does  not  conduct  an  industry  study,  but 
limits  its  investigation  to  the  impact  of 
imports  like  or  directly  competitive 
with  the  products  produced  and  sold  by 
the  workers'  firm. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  and  NAFTA-TAA 


for  woricers  and  former  workers  of 
Rayonier.  Incorporated,  Port  Angeles. 
Washington. 

Signed  at  Washington.  D.C..  this  2lBt  day 
of  April  1997. 

EumUT.KUs. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-11465  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administralion 

[TA-W-33,387] 

Andwr  Glass  Container  Connellsville, 
Pennsylvania;  Notice  of  Termination  of 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  7, 1997  in  response  to 
a  worker  petition  which  wfas  filed  on 
behalf  of  workers  at  Anchor  Glass 
Container,  Connellsville,  Pennsylvania. 

All  wcnkers  of  the  siU>ject  firm  are 
covered  under  an  existing  certification 
(TA-W-33.299).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose:  and  the  investigation  has 
beeoi  terminated. 

Signed  at  Washington,  DC,  this  22iui  day 
of  April,  1997. 
RBMrilT.KilB. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-11464  Filed  5-1-97;  8:45  am] 
■UJNO  oooe  4sie-«Mi 


DEPARTMENT  OF  LABOR 
Emptoymsnt  and  Training 


piAFTA^-oissq 

The  HsKlbIs  Corporation. 
OMo;  Notics  of  Termination  of 


Pursuant  to  Title  V  of  the  N(»th 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  D, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C  2273),  an  investigation  was 
initiated  on  March  11. 1997  in  response 
to  a  petition  filed  on  behalf  of  woricers 
at  The  Flexible  Corporation.  Delaware, 
Ohio. 


This  case  is  being  terminated  because 
the  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  apply  to  any  worifLer 
whose  last  separation  occuiied  more 
than  one  year  before  the  date  of  the 
petition.  Consequently  fiuther 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
beem  terminated. 

Signed  at  Washingtim,  DC.  diis  21st  day  of 
April  1997. 
WMiinT.Kik. 

Program  ManagBrPoUcy  and  Reemjdoyment 
Serrices.  Office  of  Trade  AdjoMtmua 
Assistance. 
[FR  Doc  97-114S7  Filed  5-l-«7:  S:4S  am) 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Commant 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collecti(His  of 
information  in  accordance  with  the 
Paperwori:  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(cH2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
finnnrial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  I^bor  Statistics  (BLS)  is  soliciting 
comments  concwning  the  proposed 
revision  of  the  "National  Longitudinal 
Survey  of  Youth  1979  (NLSY79)."  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
sulnnitted  to  the  office  listed  in  the 
addressee  section  below  on  or  heSote 
July  1, 1997. 

'The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tlu9  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  merhaniral.  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOIMESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Sjrstems,  Bureau  of  Labor 
Statistics.  Room  3255,  2  Massachusetts 
Avenue,  NE.,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMBfTARY  MPORMATION: 


LBackgroond 

The  National  Longitudinal  Survey  of 
Youth79  (NLSY79)  has  been  conducted 
since  1979.  It  consists  of  a  nationally 
representative  sample  of  individuals 
who  were  age  14  to  21  in  1979.  The 
cohort  members  were  interviewed 
annually  from  1979  to  1994.  After  the 
1994  interview,  the  survey  was  moved 
to  a  biennial  cycle. 

The  data  collected  by  the  NLSY79 
will  contribute  to  the  Imowledge  about 
labor  market  processes  involv^  in 
transitions  betwreen  jobs,  job  seerches, 
and  hierarchies  within  jobs.  Survey  data 
will  contribute  to  the  knowledge  about 
individuals'  ability  to  succeed  in  the  job 
maricet  and  how  levels  of  success  relate 
to  educational  attainment,  vocational 
training,  prior  occupational  experiences, 
and  general  and  job-specific 
experiences. 

The  NLSY79  research  contributes  to 
the  formation  of  national  policy  in  the 
areas  of  education,  training  and 
employment  programs,  and 
imemplojrment  compensation.  In 
addition,  members  of  the  academic 
community  publish  articles  and  reparts 
based  on  these  NLSY79  data  for  the 
Department  of  Labor  (DOL)  and  other 
funding  agencies.  The  DDL  uses  the 
changes  measured  in  the  labor  market  to 
design  programs  that  would  ease 
employment  and  unemplojrment 
problems.  The  survey  design  provides 
data  gathered  over  time  to  foixn  the  only 
data  set  that  contains  this  information. 
Without  the  collection  of  these  data,  an 
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accurate  longitudiiial  data  set  could  not 
be  provided  to  researchers  and  policy- 
makers, and  the  DOL  could  not  perform 
its  policy-  and  report-making  activities, 
as  described  above. 

n.  Current  Actiona 

The  1998  NLSY79  will  document 
work  experience,  labor  force 
attachment,  participation  in  educational 
or  training  programs,  financial 
situations,  health  status  and  health 
benefits.  It  will  continue  to  gather 
detailed  work  histmy  information  along 
with  information  about  £unily 
background  and  ongoing  demographic 
events. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  National  Longitudinal  Survey  of 
Youth79. 

OMB  Number:  1220-0109. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  8,650. 

Frequency:  Biennially. 

Total  Responses:  8,650. 

Average  Time  Per  Response:  100.7 
Minutes. 

Estimated  Total  Burden  Hours:  14.512 
Hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  28tfa  day 
of  April,  1997. 

W.  Stiiut  Rust.  Jr.. 

Acting  Chief,  Division  ofManagBcnent 
Systems,  Bureau  of  labor  Statistics. 
[FR  Doc.  97-11469  Filed  S-1-97;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Hnance  Committee 


:  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corp<xation's 
Board  of  Directors  will  meet  on  May  9, 
1997.  The  meeting  will  begin  at  10:00 
a.m.  and  continue  until  conclusion  of 
the  committee's  agenda. 
LOCATION:  Legal  Services  Corporation, 
750  First  Street.  N.E.— 10th  Floor 
Conference  Room,  Washington,  D.C. 
20002. 
STATUS  OF  MEETSn:  Open. 

MATTERS  TO  BE  CONSBERB): 
1.  Approval  of  agenda. 


2.  Approval  of  minutes  of  the  March  7, 

1997,  committee  meeting. 

3.  Review  of  the  Corporation's  FY  '97 

budget  and  expenses  through  March 
31, 1997. 

4.  Review  of  projected  expenses  for  the 

remainder  of  FY  '97  and  act  on: 

a.  Internal  budgetary  ad)ustments: 

b.  COB  reallocation. 

5.  Staff  report  on  the  Corporation's 

office  space  planning 

6.  Consider  and  act  on  other  business. 

7.  Public  Comment. 

CONTACT  PERSON  FOR  MFORMATION: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  April  30, 1997. 
Victor  M.  Fortimo. 
General  Ckyunsei. 

(FR  Ooc.  97-11664  Filed  4-30-97;  2:04  pm) 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  OperaUone  and  Regulations 
Committee 


AND  DATES:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  May  9, 1997.  The  meeting 
will  begin  at  10:00  a.m.  and  continue 
until  the  committee  concludes  its 
agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  N.E.,— 11th  Fir. 
Boardroom,  Washington,  D.C.  20002. 
STATUS  OF  MOTWO:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session  of  the  Committee.  At  the 
executive  session,  legal  counsel  will 
report  to  the  Committee  on  litigation 
involving  the  Corporation.  The  closing 
is  authorized  by  the  relevant  provisions 
of  the  Government  in  the  Sunshine  Act 
[5  U.S.C  552b(c)(10)]  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR 
§  1622.5(h)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  in  the  Corporation's 
main  reception  area,  on  the  10th  floor  of 
750  First  Street  N.E..  Washii^n.  D.C 


MATTERS  TO  BE  CONSDERED: 
Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  7, 

1997,  committee  meeting. 

3.  Approval  of  minutes  of  the 

committee's  March  7, 1997, 
executive  session. 

Closed  Session 

4.  Report  from  legal  counsel  on 

litigation  involving  the  Corporation. 

Open  Session 

5.  Consider  and  act  on  final  revisions  to 

45  CFR  Part  1610,  the  Corporation's 
regulation  governing  the  use  of  non- 
LSC  funds. 

6.  Consider  and  act  on  final  revisions  to 

45  CFR  Part  1639,  the  Corporation's 
regulation  proscribing  involvement 
in  welfare  reform. 

7.  Consider  and  act  on  a  draft  personnel 

rule  to  be  codified  at  45  CFR  Part 
1601. 

8.  Consider  and  act  on  proposed 

revisions  to  45  CFR  Part  1630,  the 
Cor{>oration's  regulation  governing 
cost  standards  and  procedures. 

9.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  S»ORMATI0N: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  acconmiodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante  at  (202)  336- 
8892. 

Dated:  April  30, 1997. 
Victor  M.  Fortuio, 

General  Counsel. 

(FR  Doc.  97-11665  Filed  4-30-97;  2:04  pm] 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Committee  on  Provision  for 
the  Delivery  of  Legal  Services 


:  AND  DATES:  The  Provision  for  the 
Delivery  of  Legal  Services  Committee  of 
the  Legal  Services  Corporation's  Board 
of  Directora  will  meet  on  May  9, 1997. 
The  meeting  will  begin  at  2:00  p.m.  and 
continue  until  conclusion  of  the 
committee's  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  N.E.— 10th  Floor 
Conference  Room,  Washington.  D.Q 
STATUS  OF  MEETWQ:  Open. 


MATTERS  TO  BE£ONS»ERB): 

1 .  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  7. 

1997,  committee  meeting. 

3.  Report  by  the  Corporation's  Inspector 

General  on  the  status  of . 
implementatfon  of  §  509  of  Pub.  L. 
104-134. 

4.  Staff  report  on  activities  of  the  Office 

of  Program  Operations. 

5.  Consider  and  act  on  other  business. 

CONTACT  PERSON  FOR  MFORMATKM: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NSD8:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante.  at  (202)  336- 
8800. 

Dated:  April  30. 1997. 
Victor  M.FartaBO. 
General  Counsel. 

(FR  Doc.  97-11666  FUed  4-30-97;  2:04  pm] 
BUJNQ  OOOC  TM»-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meetirtg  Corporation's 
Board  of  Directors 


:  AND  DATE:  The  Board  of  Directon 
of  the  Legal  Services  Corporation  will 
meet  on  May  10, 1997.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
conclusion  of  the  Board's  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  N.E.— 11th  Floor 
Boardroom,  Washington,  DC. 

STATUS  OF  MEETWQ:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
punuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  executive  session,  the 
Corporation's  General  Counsel  will 
report  to  the  Board  on  litigation  to 
which  the  Corporation  is  or  may  become 
a  party,  and  the  Board  may  act  on  the 
matten  reported.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(c)(10)]  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR 
§  1622.5(h)].  A  copy  of  the  General 
Counsel's  Certffication  that  the  closing 
is  authorized  by  law  will  be  posted  for 
piiblic  inspection  in  the  Corporation's 
main  reception  area,  on  the  10th  floor  of 
750  Pint  Street  N.E..  Washington,  D.C, 
and  will  also  be  available  upon  request 


MATTERS  TO  BE  CONSPERED; 
Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  8, 

1997,  Board  meeting. 

3.  Approval  of  minutes  of  the  March  23. 

1907,  Board  meeting. 

4.  Approval  of  minutes  of  the  Board's 

executive  session  of  March  23. 
1997. 

5.  Chainnan's  and  Members'  Reports. 

6.  President's  Report 

7.  Inspector  General's  Report 

8.  Consider  and  act  on  the  report  of  the 

Board's  Finance  Committee. 

9.  Consider  and  act  on  the  report  of  the 

Board's  Operations  and  Regulations 
Committee: 

a.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1610.  the 
Corporation's  regulation  governing 
the  use  of  non-LSC  funds. 

b.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1639.  the 
Corporation's  r^ulation  proscribing 
involvement  in  welfare  reform. 

c.  Consider  and  act  oa  a  draft 
personnel  rule  to  be  codified  at  45 
CFR  Part  1601. 

d.  Consider  and  act  on  proposed 
revisions  to  45  CFR  Part  1630.  the 
Corporation's  regulation  governing 
cost  standards  and  pnxndures. 

10.  Consider  and  act  on  the  report  of  the 

Board's  Provision  for  the  Delivery 
of  Legal  Services  Committee. 

11.  Consider  and  act  on  proposed 

policies  and  procedures  for  annual 
performance  reviews  of  the 
Corporation's  President  and 
Inspector  General,  and  procedures 
to  govern  employee  grievances  filed 
against  either  the  Inspected  General 
or  the  President 

12.  Consider  and  act  on  proposed 

Report  of  the  Board  of  Directon  to 
accompany  the  Inspector  General's 
Semi-annual  Report  to  the  Congress 
for  the  period  of  October  1, 1996- 
March  31. 1997. 

Closed  Session 

13.  Briefing  ■  by  the  Inspector  General 

on  the  activities  of  the  OIG, 
including  but  not  limited  to  a  status 
report  on  the  OIG's  special  audits. 

14.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 


Ppen  Session 

15.  Consider  and  act  on  making 

available  to  the  incoming  President 
of  the  Corporation  copies  of 
selected  executive  session 
transcripts,  or  excerpts  thereof,  for 
the  purpose  of  providing  him  with 
background  on  specific  issues 
relating  to  the  Corporation  and  its 
operations. 

16.  Consider  and  act  on  scheduling  of 

board  and  committee  meetings  for 
the  period  from  July  through 
December  1997. 

17.  Public  comment 

18.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  SVORMATION: 
Victor  M  Fortune,  General  Couinsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  avtdlable  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante.  at  (202)  336- 
8800. 

Dated:  ^>ril  30, 1997. 
Victor  KLFortuo. 
Genem/ Cdiuim/. 
(FR  Doc.  97-11667  Filed  4-30-97;  2K)4  pm] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMmiSTRATION 

[Notioe«7-06«l 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
undm'  OMB  review. 


■  Any  paction  of  tba  doaad  SMtioa  mnwiHng 
•ddy  of  staff  briefing*  doos  not  fall  within  the 
Siinehine  Act's  definition  of  the  term  "meeting" 
and.  tbeteiote,  the  requirements  of  the  Sunahine 
Act  do  not  apply  to  any  each  portion  of  the  doeed 
■eaaion.  5  VS.C  SS2(b]  (aX2)  and  (b).  See  alao  45 
C31l§  1622.2  a  1622.3. 


':  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  op(>ortunify  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13. 44  U.S.C 
3506(c)(2)(A)).  The  reports  will  be 
utilized  l^  the  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  of  development  and 
commercialization  for  wraived 
inventions. 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 


UMI 
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All  coniments  should  be 
addressed  to  Mr.  Robert  J.  Bot>ek,  Ckxle 
ICB  National  Aeronautics  and  Space 
Administration,  Washington,  DC  2054&- 
6001. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Carmela  Simonson.  NASA  Reports 
Officer.  (202)  358-1223. 

Titk:  Patent  Waiver  Report 

OMB  Number:  2700-0050. 

Type  of  review:  Extension. 

Seed  and  Uses:  Reports  are  analyzed 
by  the  NASA  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  made  by  NASA  contractors 
who  received  waiver  of  patent  rights  in 
terms  of  development  and 
commercialization  of  waived 
inventions. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  66. 

Responses  Per  Respondent:  1. 

AnnucJ  Responses:  66. 

Hours  Per  Request:  2. 

Annua]  Burden  Hours:  147. 

Frequency  of  Report:  Annually. 
Dould  J.  Andimtta. 
Deputy  Chief  Information  Officer 
(Operations).  Office  of  the  Administrator. 
[FR  Doc.  97-11473  Filed  5-1-97;  8:45  am] 
MJJNQ  COOC  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Sdentfflc  Computing;  Nodes  of 
Mssttng 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  May  19, 1997,  8:30  a.m.  to 
5  p.m. 

P/oce:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Suite  1120.  Arlington.  VA 
22230. 

Type  (^Meeting:  Cloaed. 

Contact  Person:  Dr.  John  Van  Roeendale, 
Program  Director,  h4ew  Technologiet 
Program.  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  sulunitted  to  NSF  for  financial 
support. 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  a%vards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  luture.  inrhiding 
twrhnical  information;  financial  data,  such  as 
salaries;  ai>d  penonal  infocmation 
titMjmuing  individuals  asanriatwd  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  28. 1997. 
M.  RabMxa  Wiaklar. 
Committee  Maiuigement  Officer. 
(FR  Doa  97-11386  Filed  5-1-97;  8:45  am] 
HLLMQ  COOC  7SS6-01-M 

NATIONAL  SaENCE  FOUNDATION 

Advisory  Commtttss  for  Biological 
Sdsncss: 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Biological 
Sciences;  (1110). 

Date  and  Time:  May  21-23. 1997. 

Place:  Room  630,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  Collins,  Division 
of  Environmental  Biology,  Room  635, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1480. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Long  Term  Projects  in  Environmental  Biology 
Cluster. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c).  (4)  and  (6)  of  the 
Govenunent  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  April  28. 1997. 
M.  Behacca  KHnklar, 


Conunittee  Management  Officer. 

(FR  Doc.  97-11391  Filed  5-1-97;  8:45  am] 


aaxaio  CODE  78s».«i-M 


NATIONAL  SOENCE  FOUNDATION 

Special  Emphaels  PansI  in  Elsctrtcal 
Communicatton  Systems;  Nodes  of 
Mssting 

This  notice  is  being  published  in 
accord  with  the  Fedcffal  Advisory 
Committee  Act  (Pub.L  92-463,  as 
amended).  On  May  14, 1997,  the  Special 
Emphasis  Panel  in  Electrical 
Communication  Systems  (1996)  will  be 
holding  panel  in«i«Hng«  to  review  and 
evaluate  reseerch  propoaals.  Specifics 
are: 


Time:  8:30  to  5  pm. 

Place:  Room  530.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington. 
Vs. 

Type  of  Meeting:  Closed. 

Contact  Person:  E>r.  Rajinder  Khosla  and 
Dr.  Paul  WertxM,  Program  Officer.  ECS.  Room 
675.  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington,  Va,  22230, 
telephone  (703)  306-1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Major  Research 
Instrumentation  (MRI)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fin«nriiil  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  28. 1997. 
M.  Rebecca  Winkler. 
Conunittee  Management  Officer. 
(FR  Doc.  97-11385  Filed  5-1-97;  8:45  am) 
■aXMQ  CODE  7aa»-oi-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  PsnsI  for  Qensttcs;  Notice  of 
Mssting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
Panel  B. 

Date  and  Time:  May  19-21. 1997, 8:30  am 
to  5  pm. 

Place:  Room  310,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  DeLill  Nasser.  Program 
Director  for  Eukaryotic  Genetics.  Division  of 
Molecular  and  CeUular  Biosciences.  Room 
655,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finandal  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Eukaryotic  Genetics 
Program  as  part  of  tlw  selection  process  for 
awuds. 

Reason  for  Qodng:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
twrhntral  information;  financial  data,  such  as 
salaries  and  personal  infonnation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
5S2b(c).  (4)  and  (6)  of  tba  Govonunant  in  the 
Swnshinw  Act 


Dated:  April  28. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  97-11387  Filed  5-1-97;  8:45  am] 
eajjNQ  cooE  78Sfr-ei-«i 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Dates:  May  21-22. 1997. 

Time:  8:30  a.m.-5  p.m.. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

Type  of  Meeting.  Open. 

Contact  Person:  Dr.  Thomas  J.  Baerwald, 
Deputy  Assistant  Director  for  Geosciences, 
Suite  705,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230,  703-306-1502. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting.  To  provide  advice, 
reconunendations  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda:  Report  from  GEO  Town  Meetings, 
NSB,  NSF  and  GEO  Updates,  Stresses  in  the 
Geosciences,  GPRA,  GEO  Committees  of 
Visitors,  Long-range  Planning,  GEO 
Education  Planning,  Diversity  in  the 
Geosciences. 

Note:  A  detailed  agenda  will  be  posted  on 
the  NSF  Homepage  approximately  one  week 
prior  to  the  meeting  on  http:// 
www  .geo.  nsf.gov/adgeo/advcomm/start.  htm. 

Dated:  April  28, 1997. 
M.  Ririiecca  Wbikler, 
Committee  Management  Officer. 
[FR  Doc.  97-11390  Filed  5-1-97;  8:45  am] 
BHJJNO  COOE  79S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Qeosciencas;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  &  time:  Monday,  May  19-Wednesday, 
May  21, 1997;  8:30  am-5  pm. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R  Reeve, 
Section  Head,  National  Science  Foundation, 


4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  )oint  NSF/NOAA  Coastal 
Ocean  Processes  (CoOP):  Coastal  Studies  in 
the  Great  Lakes  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF/NOAA  announcement 
of  opportunity  (NSF  96-78)  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b  (c),  (4)  and  (6)  of  the  Government 
in  The  Simshine  Act. 

Dated:  April  28, 1997. 
M  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-11388  Filed  5-1-97;  8:45  am] 
8IUJNQ  CODE  7S«5-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Mssting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Geosciences  (1756). 

Date  and  Time:  May  23, 1997;  8:30  a.m.  to 
5:00  p.m. 

Place:  Room  770,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sunanda  Basu  (703)    . 
306-1529,  Program  Director,  Division  of 
Atmospheric  Sciences.  Room  775.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230;  and  Dr.  Richard  Brandt 
(703)  696-4206,  Office  of  Naval  Research, 
Code  312, 800  North  Quincy  Street, 
Arlington,  VA  22217-5660. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  and  ONR  for  financial 
support. 

Agenda:  To  review  and  evaluate 
Ionospheric  Interactions  Initiative  (m) 
proposals  as  part  of  the  selection  process  far 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dated:  April  28, 1997. 
M.  Rebecca  MTinkler, 

Conmiittee  Management  Officer. 

(FR  Doc.  97-11392  Filed  5-1-97;  8:45  am], 

■NJJNQ  CODE  7S6S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Spsdal  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  (1203). 

Dates,  and  Times:  May  19, 1997,  Room 
375,  8  a.m.-5  p.m.;  May  20.^1997,  Room  375. 
8  ajn.  5  pjn.;  May  23. 1997.  Rooms  310  and 
360. 8  a.m.-5  p.nL 

Place:  National  Science  Foundation;  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Carmen  Huber, 
Program  Director,  Materials  Research  Science 
and  Engineering  Centers,  Division  of 
Materials  Research,  Room  1065,  National 
Science  Foimdation,  4201  Wilson  Blvd., 
Ariington,  VA  22230.  Telephone  (703)  306- 
1996. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  supftort  by  the 
Major  Research  Instmmentation  Program. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  NSF  supftort 

Reason  for  Qosing:  The  proposals  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
U.S.C  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  28. 1997. 
(FR  Doc  97-11389  Filed  5-1-97;  8:45  am) 
BNJJNG  COOC  7SCt-»1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeee  No.  35-28711] 

niings  Undsr  ttis  Public  UtiHty  Holdbig 
Coonipany  Act  of  1935,  as  Amsndsd 
f'Acn 

April  25, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thoeunder.  AU  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 


24142 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Notices 


Federal  Retdster  /  VoL  62.  No.  85  /  Friday.  May  2.  1997  /  Nofkes 


24143 


24142 


Federal  Register  /  Vol.  62.  No.  85  /  Friday,  May  2,  1997  /  Notices 


Federal  Register  /  Vol  62,  No.  85  /  Friday.  May  2.  1997  /  JJotices 


2A143 


applicationsCs)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

hiterested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  19,  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efiiactive. 

Cinei^  Corp.,  et  aL  (70-9015) 

Cinergy  Corp.,  a  registered  holding 
company  ("Cinergy");  Cinergy 
Investments,  Inc.,  a  nonutility 
subsidiary  of  Cinergy  and  itself  a 
holding  company  ("Investments"); 
Cinergy  Services,  Inc.,  a  nonutility 
subsidiary  of  Cinergy  ("Services");  The 
Cincinnati  Gas  &  Electric  Company,  a 
utihty  subsidiary  of  Cinergy  and  itself  a 
holding  company  ("CG&E");  CG&E's 
utility  subsidiaries,  Latvrenceburg  Gas 
Company  ("Lawrenceburg"),  The  West 
Harrison  Gas  and  Electric  Company 
("West  Harrison"),  The  Union  Light, 
Heat  k  Power  Company  ("Union")  and 
Miami  Power  Corporation  ("Miami"); 
CG&E's  nonutility  subsidiaries,  Tri-State 
Improvement  Company  ("Tri-State") 
and  KO  Transmission  Company  ("KO"), 
aU  located  at  139  East  Fourth  Street, 
Cincinnati  Ohio  45202,  and  PSI  Energy, 
Inc.  ("PSI"),  an  electric  utility 
subsidiary  of  Cinergy  located  at  1000 
East  Main  Street,  Plainfield,  Indiana 
46168,  have  filed  an  application- 
declaration  under  sections  6(a],  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  40,  43, 
45,  52  and  54  thereunder. 

By  order  dated  August  25, 1995 
(HCAR  No.  26362)  ("1995  Order"),  the 
Commission  authorized  the  following 
transactions  through  May  31,  1997:  (a) 
PSI.  Union,  Lawrenceburg,  West 
Harrison,  and  Miami  (collectively, 
"Utilities")  were  authorized  to  incur 
short-term  borrowings  &om  banks  and, 
in  PSI's  case,  to  issue  and  sell 
commercial  paper,  (b)  Cinergy  was 
authorized  to  issue  guarantees  and 
provide  letters  of  credit  in  connection 
%vith  short-term  bank  borrowings  of  its 


utility  and  nonutility  subsidiaries;  and 
(c)  certain  applicants  were  authorized  to 
implement  a  money  pool  ("Money 
Pool")  to  coordinate  and  provide  for 
their  short-term  cash  and  working 
capital  requirements. 

The  1995  Order  limited  the  aggregate 
principal  amount  of  short-term 
borrowings  at  any  one  time  outstanding 
(whether  through  the  Money  Pool  or 
from  banks  or  the  sale  of  commercial 
paper)  as  follows:  PSI.  $400  million; 
Union,  $35  million;  Lawrenceburg,  $3 
million;  West  Harrison,  $200,000;  and 
Miami,  $100,000.  The  1995  Order  also 
granted  Cinergy  authority  to  issue  or 
obtain  guarantees  and  letters  or  credit  to 
or  on  behalf  of  its  subsidiaries  in 
amounts  that,  when  aggregated  with 
short  term  promissory  notes  and 
commercial  paper  issued  by  Cinergy, 
could  not  exceed  $375  million.  By  order 
dated  March  12, 1996  (HCAR  No. 
26215)  ("1996  Order"),  the  limitation 
with  respect  to  letters  of  credit,  short 
term  promissory  notes  and  commercial 
paper  issued  or  obtained  by  Cinergy  was 
raised  to  $1  billion. 

Applicants  now  propose  through 
December  31,  2002:  (a)  For  the  Utilities 
to  make  loans  to  and  incur  borrowings 
from  one  another  under  the  Money  Pool, 
and  (b)  for  Cinei;gy,  CG&E,  Cinergy 
Services.  CG&E,  Tri-State  and  KO  to 
make  loans  to  the  Utilities  under  the 
Money  Pool.  The  interest  rate  applicable 
to  Money  Pool  loans  of  surplus  treasury 
funds  of  Money  Pool  participants  is  the 
CD  yield  equivalent  of  the  30-day 
Federal  Reserve  "AA"  Industrial 
Commercial  Paper  Composite  Rate.  This 
rate  {>arallels  the  lenders'  effective  cost 
of  capital  with  respect  to  such  internal 
funds.  The  interest  rate  applicable  to 
Money  Pool  loans  of  proceeds  bom 
bank  borrowings  by  Money  Pool 
participants  or  the  sale  of  commercial 
paper  by  Cinergy,  CG&E  or  PSI  is  the 
weighted  average  of  the  lending 
companies'  cost  for  such  funds.  The 
interest  rate  applicable  to  Money  Pool 
loans  comprimd  of  both  types  of  funds 
is  a  blended  rate  equal  to  the  weighted 
average  cost  of  those  funds.  All  Money 
Market  loans  would  be  repayable  on 
demand  and  in  any  event  not  later  than 
one  year  from  the  date  of  advance. 

In  addition,  the  Utilities  propose  to 
incur  short-term  bank  borrowings  from 
third  parties  and  PSI  proposes  to  issue 
and  sell  commercial  paper.  Short-term 
borrowings  would  mature  no  later  than 
one  year  from  the  date  of  issuance, 
except  in  the  case  of  borrowings  by 
Union,  which  would  mature  no  later 
than  two  years  from  the  date  of 
isstiance.  Such  borro%vings  would  bear 
interest  at  a  rate  no  higher  than  the 
prime  rate  for  commercial  bank  loans 
prevailing  on  the  date  of  such 


borrowing.  Commercial  paper  issued  by 
PSI  would  have  maturities  not 
exceeding  270  days  and  would  be  sold 
to  dealers  at  rates  not  exceeding  those 
prevailing  at  the  date  of  issuance  for 
commercial  paper  of  comparable  quality 
and  the  same  maturity. 

Applicants  propose  that  the 
maximum  principal  amount  of  short- 
term  borrowings  outstanding  at  any  one 
time  by  PSI,  Union,  Lawrenceburg,  West 
Harrison  and  Miami  (whether  from 
banks,  the  Money  Pool  or,  in  PSI's  case, 
through  the  sale  of  commercial  paper) 
not  to  exceed  the  following  amounts: 
PSI,  $400  million;  Union,  $50  million; 
West  Harrison,  $200,000;  Lawrenceburg, 
$3  million:  and  Miami,  $100,000. 
Applicants  otherwise  propose  no 
chuige  to  the  terms  of  the  Money  Pool 
authorized  by  the  1995  Order. 

Proceeds  of  any  short-term 
borrowings  by  the  Utilities  (whether 
from  banks,  the  Money  Pool  or,  in  PSI's 
case,  through  the  sale  of  commercial 
paper)  would  be  used  by  such 
companies  for  general  corporate 
purposes,  including  (a)  interim 
financing  of  capital  requirements;  (b) 
working  capital  needs;  (c)  repayment, 
redemption,  refinancing  of  debt  or 
preferred  stock;  (d)  cash  requirements  to 
meet  unexpected  contingencies  and 
payment  and  timing  diffarences;  (e) 
loans  through  the  Money  Pool;  and  (f) 
other  transactions  relating  to  these 
applicants'  utility  businesses. 

In  addition,  Cinergy  and  Investments 
propose  to  guarantee,  through  December 
31,  2002,  the  debt  or  other  obligations 
of  (a)  certain  existing  Cinergy  system 
companies  and  (b)  companies  whose 
seciuities  may  be  acquired  by  Cinergy  or 
any  of  Cinergy 's  subsidiaries  from  time 
to  time  in  accordance  with  rule  58 
under  the  Act.  Guaranties  issued  by 
Cinergy  would  be  subject  to  the  $1 
billion  aggregate  limitation  specified  in 
the  1996  Order  for  letters  of  credit,  short 
term  promissory  notes  and  commercial 
paper  issued  by  Cinergy.  Guaranties 
issued  by  Investments  would  not  exceed 
$250  million  at  any  one  time 
outstanding. 

The  only  existing  Cinergy  subsidiary 
on  whose  behalf  Cinergy  alone  seeks 
authority  to  issue  guarantees  is  Cinergy 
Services.  The  Cinergy  subsidiaries  on 
whose  behalf  Cinergy  and  Investments 
seek  authority  to  issue  guarantees  are 
KO,  Tri-State,  Cinergy  Resoiuces,  Inc., 
Cineigy  Capital  &  Trading,  Inc.,  Cinergy 
Technology,  Inc.  and  Enertech 
Associates,  Inc. 

Debt  financing  so  guaranteed  will  not 
exceed  30  years  and  will  bear  interest 
either  at  a  Qoating  rate  not  in  excess  of 
200  basis  points  over  the  prime  rate. 


applicable  LIBOR  or  other  appropriate 
index  in  effect  from  time  to  time  or  at 
a  fixed  rate  not  in  excess  of  300  basis 
points  above  the  yield  at  the  time  of 
issuance  of  U.S.  'Treasury  obligations  of 
a  comparable  maturity . 

Mineral  Energy  Company  (70-0033) 

Mineral  Energy  Company  ("MEC"), 
101  Ash  Street,  San  Diego,  California 
92101,  a  California  corporation  not 
currently  subject  to  the  Act,  has  filed  an 
application  for  an  order  under  sections 
9(a)  and  10  of  the  Act  authorizing  its 
proposed  acquisition  of  all  of  the  issued 
and  outstanding  common  stock  of  (1) 
Pacific  Enterprises  ("Pacific"),  a 
California  corporation,  and  through 
such  acquisition,  Pacific's  gas  utility 
subsidiary,  Southern  California  Gas 
Company  ("SoCalGas");  and  (2)  Enova 
Corporation  ("Enova"),  a  Califomia 
corporation,  and  through  such 
acquisition,  Enova's  combination 
electric  and  gas  utility  subsidiary,  San 
Diego  Gas  &  Electric  Company 
("SDG&E").  Pacific  and  Enova  are 
neighboring  Califomia  public  utility 
holding  companies  exempt  under 
section  3(a)(1)  bom  all  provisions  of  the 
Act  except  section  9(a)(2).i  MEC  also 
requests  an  order  under  section  3(a)(1) 
exempting  it  from  all  provisions  of  the 
Act,  except  section  9(a)(2),  following 
consummation  of  the  proposed 
transactions  ("Transaction"). 

Pacific's  principal  subsidiary, 
SoCalGas,^  is  a  Califomia  pubUc  utility 
that  owns  and  operates  a  natural  gas 
distribution,  transmission  and  storage 
system  which  supplies  natural  gas  ii^ 
535  cities  and  communities  throughout 
most  of  southern  Califomia  and  part  of 
central  California.^  SoCalGas  is  subject 
to  regulation  by  the  Califomia  Public 
Utilities  Commission  ("CPUC")  with 
respect  to  its  rates  for  intrastate 
transportation  and  retail  sales  of  natural 
gas.  In  addition,  certain  of  Pacific's 
subsidiaries  are  subject  to  regulation  by 
the  Federal  Energy  Regulatory 
Commission  ("FERC"). 

Pacific  is  also  engaged  in  a  number  of 
energy-related  businesses  through 


*  Pacific's  section  3(aXl)  exemptioa  was 
■uthorizad  by  order  of  the  Commisuoo.  Pacific 
Lifting  Corp.,  Holding  Co.  Act  Ralaaae  No.  43  (Jan. 
13. 1936).  exemption  continued.  Holding  Co.  Act 
Relaaae  No.  17S55  (Ian.  11. 1973).  Enova  clainu  iU 
section  3(aXl)  exemption  baaed  on  a  filing  puisuant 
to  rule  2. 

'  Pacific  owns  all  of  the  iaaued  and  outstanding 
coaunoo  stock  of  SoCalGas.  SoCalGaa  alao  has 
outstanding  a  class  of  ptefaiiad  stock,  which  is 
listed  on  the  Pacific  Stock  Exchange. 

*SoCalGas  provides  gas  service  to  ceaideatial, 
commarcial,  iiidustrial,  electric  ^anantion  and 
wholesale  customars  through  appsoodinataly  4.7 
million  Betars  in  a  23X100  square  mile  aatvica  area 
with  a  populalian  of  apptoximalaly  17.4  milUon 


approximately  50  subsidiaries  organized 
into  the  following  five  business  lines: 
(1)  Pacific  Energy  engages  in  alternate 
energy  development,  centralized  heating 
and  cooling  for  large  building 
complexes  and  energy  management 
services;  (2)  Pacific  Interstate  Company 
provides  interstate  and  offshore  natural 
transmission  to  serve  utility  operations; 
(3)  Pacific  Enterprises  Oi!  Company 
owns  various  mineral  interests  and  a 
working  interest  in  the  Aliso  Canyon  Oil 
Field;  (4)  Pacific  Enterprises 
International  invests  in  foreign  utility- 
related  businesses;  and  (5)  Ensource 
engages  in  gas  marketing. 

For  the  year  ended  December  31, 
1996.  PacilBc's  operating  revenues  on  a 
consolidated  basis  were  approximately 
$2,603  billion,  of  which  approximately 
$2,076  billion  were  attributable  to  sales 
of  natural  gas.  $386  million  were 
attributable  to  transportation  revenues, 
and  $141  million  were  attributable  to 
nonutility  activities.  Consolidated  assets 
of  Pacific  and  its  subsidiaries  at 
December  31, 1996  were  approximately 
$5,186  billion,  of  which  approximately 
$3,237  billion  consisted  of  net  gas  plant 
and  equipment  As  of  December  31, 
1996.  Pacific  had  82,013.469  issued  and 
outstanding  shares  of  common  stock,  no 
par  value  ("Pacific  Common  Stock"), 
and  800.253  outstanding  shares  of 
preferred  stock,  no  par  value  ("Pacific 
Preferred  Stock"). 

Enova's  principal  subsidiary, 
SDGftE,«  is  a  Califomia  public  utility 
that  generates,  purchases  and  transmits 
electric  energy  and  distributes  it 
through  1.2  million  metera  to  customers 
in  San  Diego  coimty  and  an  adjacent 
portion  of  Orange  County,  Califomia. 
SDG&E  also  purchases  and  distributes 
natural  gas  through  700,000  meters  to 
customers  in  San  Diego  Coimty  and 
transports  gas  for  othras  in  SDG&E's 
service  territory.'  SDG&E  is  subject  to 
regulation  by  the  CPUC  as  a  public 
utility  with  respect  to  retail  electric  and 
gas  rates,  and  l^  the  CPUC  and  FERC 
with  respect  to  rates  for  the  sale  for 
resale  of  electricity  .> 

SDG&E  has  six  nonutility 
subsidiaries,  each  a  California 
corporation.  Enova  Financial,  Inc. 
invests  in  limited  partnerships 
representing  approximately  1100 


«  Enova  o«ms  all  of  the  iaeued  and  outstanding 
common  stock  of  SOGftE.  SDGaE  aleo  has 
outstanding  two  riaaaes  of  piefarrad  stock,  most  of 
the  series  of  which  are  listed  oo  the  American  Stock 
Exchange. 

»SDGaE  service  area  encompasses  4.100  square 
milea.  covering  two  counties  and  25  dtiaa.  with  a 
population  of  approximately  3  million  people. 

•  SDCaE  is  also  subiact  to  regulation  by  the 
Nuclear  Regulatory  Commiaaian  with  respect  to 
certain  nudear  fadlitiaa  in  whicfa  it  haa  a  partial 
ownership  interest 


affordable-housing  projects  located 
throughout  the  United  Statm.  Califia 
Company  leases  computer  equipment 
Enova  Energy,  Inc.  is  an  energy 
management  consulting  firm  offering 
services  to  utilities  and  large  consumers, 
including  gas  and  electric  marketing, 
scheduling  services,  fedlities  operation 
and  management  of  customer  energy 
demand  and  supply.  Pacific  Diversified 
Capital  Company  is  the  parent  company 
of  a  nonutility  subsidiary.  Phase  One 
Development,  Inc.,  which  is  engaged  in 
real  estate  development.  Enova 
Technologies,  Inc.  is  in  the  business  of 
developing  new  technologies  generally 
related  to  utilities  and  energy  services. 
Enova  International  was  formed  to 
develop  and  operate  natural  gas  and 
power  projects  outside  the  United 
States.  A  subsidiary  of  Enova 
International  and  a  subsidiary  of  Pacific 
have  entered  into  a  joint  venture  to 
build  and  operate  a  natural  gas 
distribution  system  in  Mexicali.  Baja 
Califomia. 

For  the  year  ended  December  31. 
1996,  Enova's  operating  revenues  on  a 
consolidated  basis  were  approximately 
$1,993  billion,  of  which  approximately 
$1,591  billion  were  attributable  to  its 
electric  utility  operations, 
approximately  $348  million  were 
attributeble  to  its  gas  utility  operations 
and  approximately  $54  million  were 
attributable  to  its  energy-related  and 
other  operations.  Consolidated  assets  of 
Enova  and  its  subsidiaries  at  December 
31, 1996  were  approximately  $4.65 
billion  of  which  ^>proxiinately  $2,625 
billion  consists  of  net  electric  utility 
plant  and  $449  million  consists  of  net 
gas  plant  As  of  December  31, 1996, 
Enova  had  116,628,735  outstanding 
shares  of  common  stock,  no  par  value 
("Enova  Common  Stock").  Enova  has  no 
other  class  of  etjuity  securities. 

MEC  '  was  incorporated  under 
Califomia  law  to  become  a  holding 
company  for  Pacific  and  Enova 
following  consummation  of  the 
Transaction  in  accordance  with  the 
terms  of  an  Agreement  and  Plan  of 
Merger  and  Reorganization,  dated  as  of 
October  12, 1996,  as  amended  as  of 
January  13, 1997  ("Merger  Agreement"), 
among  MEC,  Enova.  Padfic,  B  Mineral 
Energy  Sub  ("Pacific  Sub")  and  G 
Mineral  Energy  Sub  ("Enova  Sub").* 


'  MECs  authorixed  capital  oonsiaU  of  1  MO 
shares  of  common  stock,  all  of  which  are  issued  and 
outstanding  ("MEC  nnm  mnn  Stock").  Enova  and 
Pacific  each  owm  500  shares. 

•Pacific  Sub  and  Enova  Sub.  aadi  a  Calilomia 
corporabon  with  an  authorind  share  capital  of 
1.000  shares  of  oonunon  stock,  no  per  vahie.  were 
formed  solely  to  farilitate  the  Transertifw  MBC 
owns  aU  of  the  issued  and  outstandiiig  sharea  of 
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The  Merger  Agreement  provides  for  the 
Transaction  to  be  effected  by  (a)  a 
merger  of  Pacific  Sub  with  and  into 
Pacific,  with  Pacific  remaining  as  the 
surviving  corporation  and  (b)  a  merger 
of  Enova  Sub  with  and  into  Envoa,  with 
Enova  remaining  as  the  surviving 
corporation. 

The  application  states  that  the 
combination  of  Pacific  and  Enova  is 
expected  to  provide  strategic,  financial 
and  other  benefits  to  the  shareholders  of 
both  companies,  and  their  respective 
employees,  customers  and  communities. 
Such  benefits  are  anticipated  to  include 
cost  savings  and  cost  avoidances 
derived  from  the  integration  of 
corporate  functions,  corporate  programs 
and  field  support  functions,  the 
streamlining  of  inventories  and 
purchasing  economics,  and 
consolidation  of  facilities.  The 
applicants  state  that  the  combination  is 
timed  to  coincide  with  California 
electric  utility  deregulation  and  ongoing 
natural  gas  utility  deregulation  and  is 
intended  to  establish  a  company  that,  by 
providing  multiple  energy  products  and 
services  to  customers  at  lower  prices 
than  either  company  could  offer 
individually,  will  have  the  ability  to 
compete  effectively  in  the  California 
and  the  rapidly  developing  national  and 
international  markets  for  energy  and 
energy  services. 

Upon  consummation  of  the  proposed 
Transaction:  (1)  Each  share  of  Pacific 
Common  Stock  *  will  be  canceled  and 
converted  into  the  right  to  receive 
1.5038  shares  of  MEC  Common  Stock; 
and  (2)  each  share  of  Enova  Common 
Stock  ^o  will  be  canceled  and  converted 
into  the  right  to  receive  one  share  of 
MEC  Common  Stock.  The  Transaction 
will  not  affect  cmy  other  class  of 
common  or  preferred  stock  of  the  parties 
to  the  Transaction.  Thus,  any  shares  of 
Pacific  Preferred  Stock  and  preferred 
stock  of  SoCalGas  and  SDC&E 
outstanding  on  the  date  of  the 
consummation  of  the  Transaction  will 
remain  outstanding  preferred  stock  of 
the  same  companies. 

Upon  completion  of  the  Transaction, 
Pacific  and  Biova  will  become 
subsidiaries  of  MEC,  which  will  own  all 
of  the  issued  and  outstanding  common 
stock  of  each  of  Pacific  and  Enova. 


common  stock  in  each  of  Pacific  Sub  and  Enova 
Sub. 

*Sharaa  of  Pacific  Common  Stock  owvmd  by 
Enova.  Pacific.  MEC  or  any  of  th«ir  wboUy-ownad 
subsidiaries  and  sharas  as  to  whicb  ilisaaiitaii' 
rights  are  perfected  will  not  be  eligible  for  this 
treatment. 

*°  Shares  of  Enova  Common  Stock  owned  by 
Enova.  Pacific.  MEC  or  any  of  their  whoUy-owaad 
subsidiaries  and  shares  as  to  which  disaentan' 
rights  are  perfected  will  not  be  eligible  for  this 
treatment. 


Pacific  and  Enova  would  continue  to 
own  and  operate  their  primary 
subsidiaries,  SoCalGas  and  SEG&E, 
respectively."  MEC's  Board  of  Directors 
will  consist  of  an  equal  nimiber  of 
directors  designated  by  Pacific  and 
Enova.  The  Transaction  is  expected  to 
qtialify  as  tax-five  reorganization  under 
section  351  of  the  Internal  Revenue 
Code  of  1986,  as  amended. 

As  a  result  of  the  Transaction,  MEC 
will  be  a  public-utility  holding  company 
as  defined  in  section  2(a)(7)  of  the  Act 
with  indirect  ownership  of  two  public- 
utility  companies,  SoCalGas  and 
SDG&E.  MEC  states  that  following 
consummation  of  the  Transaction,  it 
will  be  entided  to  an  exemption  fit)m  all 
provisions  of  the  Act  except  section 
9(a)(2)  because  it  and  each  of  its  pubic- 
utility  subsidiaries  fmm  which  it 
derives  a  material  part  of  its  income  will 
be  predominantly  intrastate  in  character 
and  will  carry  on  their  utility  businesses 
substantially  within  the  state  of 
California. 

For  the  Commissioa.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
|FR  Doc  97-11408  Filed  &-1-97:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaL  Na  IC-22639;  812-10600] 

WNC  Houaing  Tax  CradH  Fund  VI,  LP.. 
Seriaa  5  and  6,  and  WNC  &  Aaaociataa, 
Inc.;  Notica  of  Application 

April  28,  1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  WNC  Housing  Tax  Credit 
Fund  VI,  L.P.,  Series  5  and  WNC 
Housing  Tax  Credit  Fund  VI,  L.P..  Series 
6  (each  a  "Series,"  and  collectively,  the 
"Fund"),  and  WNC  &  Associates.  Inc. 
(the  "General  Partner"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  each  Series 


«  Pursuant  to  the  Meiger  Agreement.  Pacific  and 
Enova  have  formed  a  joint  venture  company  ("}V 
Company")  with  an  initial  capitalization  of  $10 
millioa  to  engage  in  energy  marketing  activitiaa  and 
provide  energy-related  services.  The  JV  Company  is 
terminable  by  either  party  in  the  event  the  Merger 
Agreement  is  terminated. 


to  invest  in  limited  partnerships  that 
engage  in  the  ownership  and  operation 
of  apartment  complexes  for  low  and 
moderate  income  persons. 

nUNG  DATES:  The  application  was  filed 
on  April  1, 1997.  Applicants  will  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  reflected 
herein. 

HEARING  OR  NOTIFICATION  OF  HEARNIG:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  request  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  23, 1997,  and  shotdd  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shoidd  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants.  3158  Redhill  Avenue,  Suite 
120,  Costa  Mesa,  California  92626-3416. 

FOR  FURTHER  MFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583.  or  Mary  Kay  Freeh.  ' 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulaticm). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Riq»resentations 

1.  Each  Series  was  formed  as  a 
California  limited  i>artnership  on  March 
3, 1997.  Each  Series  will  operate  as  a 
"two-tier"  partnership,  i.e.,  each  Series, 
as  a  limited  partner,  will  invest  in  other 
limited  partnerships  ("Local  Limited 
Partnerships").  The  Local  Limited 
Partnerships  in  turn  will  engage  in  the 
ownership  and  operation  of  apartment 
complexes  expected  to  be  qualified  for 
low  income  housing  tax  credit  under  the 
Internal  Revenue  Code  of  1986. 

2.  The  objectives  of  each  Series  are  ta 
(a)  provide  current  tax  benefits 
primarily  in  the  form  of  low  income 
housing  credits  which  investors  may 
use  to  offiet  their  Federal  income  tax 
liabilities,  (b)  preserve  and  protect  Fund 
capital,  and  (c)  provide  cash 
distributions  from  sale  or  refinancing 
transactions. 


3.  On  March  27, 1997,  the  Fund  filed 
a  registration  statement  under  the 
Securities  Act  of  1993  pursuant  to 
which  the  Fimd  intends  to  offer 
publicly,  in  one  or  more  series  of 
offerings,  50,000  units  of  limited 
partnership  interest  ("Units")  at  $1,000 
per  unit  llie  minimum  investment  will 
be  five  Units  for  most  investors, 
although  employees  of  the  Generri 
Partner  and  its  affiliates  and/or 
investors  in  syndications  previously 
sponsored  by  the  General  Partner  may 
purchase  a  minimum  of  two  Units. 
Purchasers  of  the  Units  will  become 
limited  partners  ("Limited  Partners")  of 
the  Series  offering  the  Units. 

4.  A  Series  willnot  accept  any 
subscriptions  for  Units  tintil  the 
requested  exemptive  order  is  granted  or 
the  Series  receives  an  opinion  of 
coiuisel  that  it  is  exempt  bova 
registration  under  the  Act. 
Subscriptions  for  Units  must  be 
approved  by  the  General  Partner.  Such 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  is  a  Series 
is  suitable  oidy  for  an  investor  who 
either  (a)  has  a  net  worth  (exclusive  of 
home,  furnishings,  and  automobiles),  of 
at  least  $35,000  and  an  annual  gross 
income  of  at  least  $35,000.  or  (b) 
irrespective  of  annual  income,  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles)  of  at  least  $75,000. 
Units  will  be  sold  only  to  investors  who 
meet  these  suitability  standards,  or  such 
more  restrictive  suitability  standards  as 
may  be  established  by  certain  states  for 
purchases  of  Units  within  their 
respective  jurisdictions.  In  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  on  the  transferor  Limited 
Partner. 

5.  Although  a  Series'  direct  control 
over  the  management  of  each  apartment 
complex  will  he  limited,  the  S«ies' 
ownership  of  interests  in  Local  Limited 
Partnerships  will,  in  an  economic  sense, 
be  tantamoimt  to  direct  ownership  of 
the  apartment  complexes  themselves.  A 
Series  normally  will  acquire  at  least  a 
90%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Local  Limited 
Partnerships.  However,  in  certain  cases, 
the  Series  may  acquire  a  lesser  interest 
in  such  partnerships.  In  these  cases,  the 
Series  normally  will  acquire  at  least  a 
50%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Local  Limited 
Partnership.  From  05%  to  100%  of  the 
proceeds  from  a  sale  or  refinancing  of  an 
apartment  complex  normally  will  be 
paid  to  the  Series  until  it  has  received 


a  full  return  of  that  portion  of  the  net 
proceeds  invested  in  the  Local  Limited 
Partnership  (which  may  be  reduced  by 
an  cash  flow  distributions  previously 
received).  A  Series  also  will  receive  a 
share  of  any  remaining  sale  or 
refinancing  proceeds.  A  Series'  share  of 
these  proceeds  may  range  bom  10%  to 
90%. 

6.  Each  Series  will  have  certain  voting 
rights  with  respect  to  each  Local 
Limited  Partnership.  The  voting  righb 
will  include  the  ri^t  to  dismiss  and 
replace  the  loc»l  general  partner  on  the 
basis  of  performance,  to  approve  or 
disapprove  a  sale  or  refinancing  of  the 
apartment  complex  owned  by  such 
Local  Limited  Partn«ship.  to  approve  or 
disapprove  the  dissolution  of  the  Local 
Limited  Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Series'  investment 

7.  Each  Series  will  be  controlled  by 
the  General  Partner,  ptirsuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  The  Limited  Partners, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Series.  However,  a  majority-in-interest 
of  the  Limited  Partners  will  have  the 
right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement,  and  to 
dissolve  the  Series.  In  addition,  under 
the  Partnership  Agreement,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Series. 

8.  The  Partnership  Agreement  and 
prospectus  of  the  Series  contain 
numerous  provisions  designed  to  insure 
fail  dealing  by  the  General  Partner  with 
the  Limited  Partners.  All  compensation 
to  be  paid  to  the  Genual  Partner  and  its 
affiliates  is  specified  in  the  Partnership 
Agreement  and  prospectus.  While  the 
fees  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  will  not  have  been 
negotiated  at  arm's  length,  applicants 
believe  that  the  compensation  is  feir  and 
on  terms  no  less  fevorable  to  the  Series 
than  would  be  the  case  if  such 
arrangements  had  been  made  with 
independent  third  parties. 

9.  iXiring  the  offering  and 
organizational  phase,  the  General 
Partner  and  its  affiliates  will  receive  a 
dealer-manager  fee  and  a 
nonaccount^le  expense  reimbursement 
in  amounts  equal  to  2%  and  1%. 
respectively,  of  capital  contributions. 
The  General  Partner  also  will  be 
reimbursed  by  each  Series  for  the  actual 
amoimt  of  expenses  incurred  in 
coimection  with  organizing  the  Series 


and  conducting  the  ofiiering.  However, 
the  General  Partner  has  agreed  to  pay 
any  orgaiuzational  and  offering 
expenses  (including  selling 
commissions,  the  dealer-manager  fee, 
and  the  nonaccountable  expense 
reimbursement)  in  excess  of  13%  of 
capital  contributions. 

10.  During  the  acquisition  phase,  each 
Series  will  pay  the  General  Partner  or  its 
affiliates  a  fee  eqtial  to  7%  for  analyzing 
and  evaluating  potential  investments  in 
Local  Limited  Partnerships.  The  General 
Partner  and  its  affiliata«  will  be 
reimbursed  by  each  Series  for  the  actual 
amoimt  of  any  partnership  acquisition 
expenses  advanced  by  them,  provided 
that  acquisition  expenses  will  not 
exceed  1.5%  of  capital  contributions. 
Aggregate  acquisition  fees  and 
acquisition  expenses  paid  in  coimection 
widi  the  acquisition  of  Local  Limited 
Partnership  interests  by  each  Series  will 
be  limited  by  the  Partnership  Agreement 
and  will  comply  with  guidelines 
published  by  the  North  American 
Securities  Administrators  Association. 
These  giudelines  require  that  a  specified 
percentage  (generally  80%,  but  subject 
to  reduction)  of  the  aggregate  Limited 
Partnors'  capital  contributions  to  a 
Series  be  committed  to  Local  Limited 
Partnership  interests. 

11.  During  the  operating  phase,  the 
General  Partoer  wfll  receive  1%  of  any 
cash  available  for  distribution  and  eadi 
Series  nuy  pay  certain  fees  and 
reimbursements  to  the  General  Partner 
or  its  affiliates.  An  asset  management 
fee  will  be  payable  for  services  related 
to  the  administiation  of  the  afhirs  of 
each  Series  in  coimection  with  each 
Lcxal  Limited  Partnership  in  which  the 
Series  invests.  Other  fises  may  be  paid 
in  consideration  of  property 
management  services  provided  by  the 
General  Partner  or  its  affiliatns  as  the 
management  and  leasing  agents  for 
some  of  the  apartment  complexes.  In 
addition,  the  General  Partner  and  its 
affiliates  generally  will  be  allocated  1% 
of  profits  and  losses  of  each  Series  for 
tax  purposes  and  tax  credits. 

12.  During  the  liquidation  phase,  and 
subject  to  certain  prior  payments  to  the 
Limited  Partners,  each  Series  will  pay 
the  General  Partner  or  its  affiliates  a  fee 
equal  to  1%  of  the  sales  price  of  the 
properties  sold  in  which  the  Gennal 
Partner  or  its  affiliates  have  provided  a 
substantial  amoimt  of  services.  The 
General  Partner  also  will  receive  10%  of 
any  additional  sale  or  refinancing 
proceeds  remaining  after  the  return  of 
the  Limited  Partners'  capital 
contribution,  subject  to  cotain  prior 
payments. 

13.  All  proceeds  from  a  Series'  public 
offering  of  Units  initially  will  be  placed 
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in  an  escrow  account  with  the  National 
Bank  of  Southern  California  ("Escrow 
Agent").  Pending  release  of  offering 
proceeds  to  the  Series,  the  Escrow  Agent 
will  deposit  escrowed  funds  in  short- 
term  United  States  Government 
securities,  securities  issued  or 
guaranteed  by  the  United  States 
Government,  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  nninimiim  amount  of  capital 
contributions  for  a  Series,  funds  in 
escrow  will  be  released  to  the  Series  and 
held  by  it  pending  investment  in  Local 
Limited  Partnerships. 

14.  If  investment  opportunities  may 
be  invested  in  by  more  than  one  entity 
that  the  General  Partner  or  its  affiliates 
advises  or  manages,  the  decisions  as  to 
the  particular  entity  that  will  be 
allocated  the  investment  will  be  based 
upon  such  factors  as  the  efiiect  of  the 
acquisition  on  diversification  of  each 
entity's  portfolio,  the  estimated  income 
tax  effects  of  the  purchase  on  each 
entity,  the  amount  of  funds  of  each 
entity  available  for  investment,  and  the 
length  of  time  such  funds  have  been 
available  for  investment.  Priority 
generally  will  be  given  to  the  entity 
having  uninvested  funds  for  the  longest 
period  of  time.  However,  (a)  any  entity 
that  was  formed  to  invest  primarily  in 
apartment  complexes  eligible  only  for 
Federal  low  income  housing  credits  will 
be  given  priority  with  respect  to  any 
investment  that  is  not  eligible  for 
California  low  income  housing  credits, 
and  (b)  any  entity  that  was  formed  to 
invest  primarily  in  apartment 
complexes  eligible  for  California  low 
income  housing  credits  as  well  as  for 
Federal  credits  will  be  given  priority 
with  respect  to  any  investment  that  is 
eligible  for  the  CaUfomia  credits. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  Fund 
and  its  Series  will  not  be  "investment 
companies"  undw  sections  3(a)(1)  or 
3(aM3)  of  the  Act  If  the  Fund  and  its 
Series  are  deemed  to  be  investment 
companies,  however,  applicants  request 
an  exemption  under  section  6(c)  from 
all  provisions  of  the  Act 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  "investment 
company"  if  it  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Applicants,  however,  believe 
that  the  Partnership  will  not  be  an 
investment  company  under  section 
3(a)(1)  because  tiie  Partnership  will  be 
in  the  business  of  investing  in  and  being 
beneficial  owner  or  apartment 
complexes,  not  securities. 


3.  Section  3(a)(3)  of  the  Act  provides 
that  an  issuer  is  an  "investment 
company"  if  it  is  engaged  or  proposes  to 
engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owns  or  proposes  to 
acquire  "investment  securities"  having 
a  value  exceeding  40%  of  the  value  of 
such  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items). 
Applicants,  however,  believe  that  the 
Local  Limited  Partnership  interests 
should  not  be  considered  "investment 
securities"  because  those  interests  are 
not  readily  marketable,  have  no  value 
apart  from  the  value  of  the  apartment 
complexes  owned  by  the  Local  Limited 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnerships  (the  "Release").^  The 
Release  states  that  investment 
companies  that  are  two-tier  real  estate 
partnerships  that  invest  in  limited 
partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  nom  the 
Act  pursuant  to  section  6(c).  Section 
6(c)  provides  that  the  SEC  may  exempt 
any  person  from  any  provision  of  the 
Act  and  any  rule  thereunder,  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

5.  The  Release  lists  two  conditions, 
designed  for  the  protection  of  investors, 
whidi  must  be  satisfied  by  two-tier 
partnerehips  to  qualify  for  the 
exemption  under  section  6(c).  First, 
interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investments 
in  limited  profit,  essentially  tax-shelter, 
investments  would  not  be  unsuitable. 
Second,  requirements  for  fair  dealing  by 
the  general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  assert,  among  other 
things,  that  the  suitability  standards  set 
forth  in  the  application,  the 
requirements  for  Sair  dealing  provided 
by  the  Partaership  Agreement,  and 
pertinent  governmental  regulations 
imposed  on  each  Local  Limited 
Partnership  by  various  Federal,  state, 
and  local  agencies  provide  protection  to 
investors  in  Units  comparable  to  that 
provided  by  the  AcL  In  addition, 


»Tn 


applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-11455  Filed  5-1-97;  8:45  am) 
BHJJNQ  COM  WIO-SI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Seciirities  ahd  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  5. 1997. 

A  closed  meeting  will  be  held  on 
Monday,  May  5, 1997,  at  10:30  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
die  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  May  5. 
1997,  at  10:30  a.m..  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  April  29. 1997. 
Jonathan  G.  Katx, 
Secnttay. 

(FR  Doc.  97-11612  Piled  4-30-97;  8:45  am) 
■UMO  cooc  aeie-«i-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act 

FEDEIUL  RB3ISTER  CITATION  OF  PREVIOUS 

ANNOUNCBMENT:  (To  Be  Published]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street.  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  be 

Published. 

CHANGE  IN  THE  MEETINQ:  Additional  Item. 

The  following  item  will  be  considered 
at  a  closed  meeting  scheduled  to  be  held 
on  Friday!  May  2, 1997,  at  10:00  ^.m.: 

Cooperation  with  other  law 
enforcement  organizations. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  fiirther 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary,  (202)  942- 
7070. 

Dated:  April  29. 1997. 
Jonathan  GJCatz. 
Secretary. 

(FR  Doc.  97-11613  Filed  4-30-97;  11:27  am] 
■NJJNO  COK  8»ifr-ei-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaaae  Na  94-M648;  File  Na  SR-NASO- 
97-24] 

SeW-Regulatofy  OrganliaUons;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  NationsI  Association  of  Securities 
Dealers,  Inc.  Relating  to  Supervision 
and  Record  Reisntion  Rules 

April  25. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  11. 
1997,  NASD  Regulation,  Inc.  ("NASD 
Regidation")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regtilation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


L  Self-Regulatory  Organisrtioii's 
Statement  of  dw  Tenw  frfSabatance  of 
the  Piopoeed  Rule  rhai^ 

NASD  Regulation  is  proposing  to 
amend  National  Association  of 
Securities  Dealera.  Inc.  ("NASD"  or 
"Association")  Rules  3010, 
"Supervision,"  and  3110,  "Books  and 
-  Records,"  to  revise  the  NASD's 
supervision  and  record  retention  rules 
to  provide  firms  with  flexibility  in 
derveloping  reasonable  procedures  for 
the  review  of  correspondence  with  the 
public.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 

Rule  3010.  Supervision 

(a)  through  (c)  No  change 

(d)  [Written  Approval]  Review  of 
Tnmsactions  and  Correspondence 

(1)  Supervision  of  Registered 
Representatives.  Each  member  shall 
establish  procedures  for  the  review  and 
endorsement  by  a  registered  principal  in 
writing,  on  an  internal  record,  of  all 
transactions  and  for  the  review  by  a 
registered  principal  of  [all]  incoming 
and  outgoing  written  and  electronic 
correspondence  of  its  registered 
representatives  mth  the  public  relating 
to  the  investment  banking  or  securities 
business  of  such  member  [pertaining  to 
the  solicitation  or  execution  of  any 
seciuities  transactions].  Sucii 
procedures  should  be  in  writing  and  be 
designed  to  provide  reasonable 
supervision  of  each  registered 
representative.^  Evidence  that  these 
supervisory  procedures  have  been 
implemented  and  carried  out  must  be  . 
maintained  and  made  available  to  the 
Association  upon  request. 

(2)  Review  of  correspondence.  Each 
member  shall  develop  written 
procedures  that  are  appropriate  to  its 
business,  size,  structure,  and  customers 
for  the  review  of  incoming  and  outgoing 
written  and  electronic  correspondence 
with  the  public  relating  to  its  investment 
banking  or  securities  bixsiness.  Where 
such  procedures  for  the  review  of 
correspondence  do  not  require  pre-use 
review  of  all  correspondence,  they  must 
include  provision  for  the  education  and 
training  of  associated  persons  as  to  the 
firm 's  procedures  governing 
correspondence;  documentation  of  such 
education  and  training;  and 
surveillance  and  follow-up  to  ertsure 


that  such  procedures  are  implemented 
and  adhered  to. 

(3)  Retention  of  correspondence.  Eadi 
member  shall  retain  correspondence  of 
registered  representatives  relating  to  its 
investment  banking  or  securities 
business  in  accordance  with  Rule  3110 
("Books  and  Records").  The  names  of- 
the  persons  who  prepared  outgoing 
correspondence  and  who  reviewed  the 
correspondence  shall  be  ascertainable 
from  the  retained  records  and  the 
retained  records  shall  be  readily 
available  to  the  Association,  upon 
request 

(e)  through  (g)  No  change 
Rule  3110.  Books  and  Records 

(a)  Requirements 

Each  member  shall  make  [karo]  and 
preserve  books,  accounts,  records, 
memoranda,  and  correspondence  in 
conformity  with  all  applicable  laws, 
rales,  regulations,  and  statements  of 
policy  promulgated  thereunder  and 
«irith  the  Rules  of  this  Association  and 
as  prescribed  by  Rule  1 7a~3.  The  record 
keeping  format,  medium,  and  retention 
period  shall  comply  with  Rule  17a-4 
under  the  Securities  Exchange  Act  of 
1934. 

(b)  through  (g)  No  change 

n.  Self4tagiilatiwy  Organizatioa's 
Statement  of  tlie  Puipuee  at,  and 
Statntwy  basis  For,  die  Propoaed  Rule 


MSU.S.C78MbNl). 
>17CFR240.19b-«. 


3  Punuant  to  a  telephone  convenatioa  bet«feen 
Mary  Revell,  Assictant  General  Cousael,  NASD 
Regulation.  Inc.  and  KadMcine  England,  Assistant 
Oiiector,  Division  of  MatkM  Regulation.  SEC.  on 
April  25. 1997.  Coaunisaion  st^  ha*  replaced  the 
phrase  "reaaonably  supervise"  with  the  phraee 
"provide  reaaooable  sapatvisian  oL" 


In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization't 
Stateatent  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  May  1996,  the  SEC  issued  an 
interpretive  Release  on  the  Use  of 
Electronic  Media  by  Broker-Dealen. 
Transfer  Agents.,  and  Investment 
Advisers  for  Delivery  of  Information.* 
That  release  expressed  the  views  of  the 
SBC  with  respect  to  the  delivery  of 
information  through  electronic  media  in 
satisfaction  of  requirements  in  the 


*  See  Release  No*.  33-728S:  34-371S2;  IC-21945: 
IA-1S62  (May  9.  1996):  61  FR  24644  (May  IS.  1996) 
(FUeNa  $7-13-96). 
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fisderal  securities  laws,  but  did  not 
address  the  applicability  of  any  self- 
regulatory  organization  ("SRO")  rules. 
In  the  release  the  SEC  did,  however, 
strongly  encourage  the  SROs  to  work 
with  broker/dealer  firms  to  adapt  SRO 
supervisory  review  requirements 
governing  conununicatioiis  Mrith 
customers  to  accommodate  the  use  of 
electronic  communications.' 

On  September  12, 1996,  the  New  Yoric 
Stock  Exchange.  Inc.  ("NYSE")  filed 
with  the  SEC  a  proposal  to  update  its 
rules  governing  supervision  of  its 
member  firms'  communications  with 
the  public*  The  NYSE's  proposal  is 
designed  to  recognize  the  growing  use  of 
new  technology  and  new  means  of 
communication  such  as  "e-mail"  and 
the  Internet  while  still  providing  for 
appropriate  supervision  and  review. 
"The  ^IYSE'8  proposal  currently  is 
pending  at  the  SEC. 

The  NYSE's  current  rules  require 
firms  to  review  all  communications 
with  the  public  relating  to  their  business 
prior  to  use.  For  example,  a  registered 
representative's  correspondence  to  a 
customer  must  be  reviewed  prior  to 
being  sent,  and  all  incoming 
correspondence  must  be  reviewed  by 
the  firm  before  it  is  given  to  the 
representative.  Under  the  NYSE's 
proposal,  prior  review  of  all  outgoing 
correspondence  and  review  of  all 
incoming  corrrespondence  would  no 
longer  be  required.  Instead,  firms  would 
be  allowed  flexibility  in  developing 
procedures  for  review  of  such 
correspondence  tailored  to  the  nature 
and  size  of  a  firm'  busineess  and 
customers.  Other  communications  with 
the  public,  such  as  advertisements,  sales 
literature,  and  research  reports,  loud 
continue  to  be  subject  to  prior  approval. 

The  NYSE's  proposal  would  require 
firms  to  develop  written  procedures  for 
review  of  communications  with  the 
public  that  are  designed  to  provide 
reasonable  supervision  of  each 
registered  representative.  In  addition, 
any  firm  that  does  not  conduct  pre-use 
review  of  correspondence  (whether 
electronic  or  manual)  would  be  required 
to  regularly  educate  and  train 
employees  about  the  organization's 
policies  and  procedures  governing 
review  of  communications,  dociunent 
such  education  and  training,  and 
conduct  surveillance  to  ensure 
compliance  with  such  procedures. 

The  proposed  rule  change  filed  by  the 
NYSE  responds  to  the  SEC's  request  to 


adapt  supervision  rules  to  accommodate 
the  use  of  electronic  communications. 
The  proposed  amendments  to  NASD 
rules  governing  supervision  of 
correspondence  similarly  would 
respond  to  this  request  and  would 
provide  firms  with  flexibility  in 
developing  reasonable  procedures  for 
the  review  of  correspondence.  The 
NASD's  proposed  approach  is  designed 
to  be  consistent  with  the  one  proposed 
by  the  NYSE  and  thereby  help  to  ensure 
a  coordinated  regulatory  framework  for 
supervision  of  manual  and  electronic 
correspondence. 

Supervision  of  Registered 
Representatives.  NASD  Rule  3010(d)(1), 
as  revised  to  reflect  comments  received 
and  recommendations  from  the  NASD's 
Membership  Committee,  ^  provides, 
among  other  things,  that  a  firm  must 
establish  procediues  for  the  review  by  a 
registered  principal  of  each  registered 
representative's  outgoing  and  incoming 
manual  and  electronic  correspondence 
with  the  public  relating  to  the  member's 
investment  banking  or  securities 
business.  The  pnx^dures  must  be 
designed  to  provide  reasonable 
supervision  of  each  registered 
representative,  must  be  described  in  the 
finn's  written  supervisory  procedures, 
and  implementation  and  execution  of 
these  procedures  must  be  clearly 
evidenced.  In  developing  these 
procedures,  members  should  specify, 
among  other  things,  what  types  of 
correspondence  will  be  pre-  or  post- 
reviewed;  where  the  reviews  will  be 
conducted;  the  position  and 
qualifications  of  persons  who  wiU 
conduct  the  reviews;  the  frequency  of 
reviews;  the  nature  of  type  of  review  to 
be  conducted;  and  how  Uie  reviews  will 
be  documented. 

Under  the  proposal ,  review  of  each 
item  of  correspondence  no  longer  will 
be  required.  Instead,  firms  could  use 
reasonable  sampling  techniques,  such  as 
random  spot-checking  of  e-mail  logs.  In 
order  for  this  method  to  be  effective, 
NASD  Regulation  expects  that  members 
should  require  review  of  some  portion 
of  the  electronic  mail  sent  and  received 
by  each  registered  representative,  with 
special  emphasis  on  messags  delivered 
to  or  received  from  customers  of  the 
members. 

In  addition,  while  written  approval  of 
correspondence  no  longer  would  be 
mandated,  firms  should  specify  the 
means  for  evidencing  review.  For 
example,  firms  could  electronically 
review  e-mail  correspondence  relating 


•  U.,  Doto  5. 

•  Sm  MciuitiM  Exchange  Act  RaiaaM  No.  37M1 
(Nov«B>ber  13. 1996).  61  FR  58919  (NovamtMr  19, 
1996)  (Tila  No.  SR-^4YSE-96-26)  (aoUcitiiv 
caranMnt  on  the  NYSE'*  iMuyu— d  nil*  rhtngi). 
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NASD*!  Mambanhip  Committaa.  aaa  in/hi  nota*  9- 
20  and  accompanying  taat 


to  the  firm's  investment  banking  or 
securities  business  and  could 
electronically  record  evidence  of  the 
review. 

Procedures  for  Review  of 
Correspondence:  As  revised  to  reflect 
comments  received  and 
recommendations  bom  the  NASD's 
Membership  Committee,  NASD  Rule 
3010(d)(2)  would  require  each  member 
to  develop  written  procedures  for 
review  of  incoming  and  outgoing 
correspondence  with  the  public  relating 
to  its  investment  banking  or  securities 
business  tailored  to  its  structure  and  the 
nature  and  size  of  its  business  and 
customer  base.  In  developing 
supervisory  procedures  for  tite  review  of 
correspondence  with  the  public, 
members  should  consider  the  following 
suggestions.  For  example,  members 
should  determine  whether  it  is  more 
appropriate  to  implement  uniform 
procedures  or  procedures  tailored  to 
specific  functions,  offices  or  locations, 
individuals,  groups  of  persons,  or 
specific  registration  categories.  In  this 
regard,  members  may  consider  such 
factors  as  the  niunbw,  size  and  location 
of  offices;  the  volume  of 
communications  overall  and  in  specific 
areas  of  the  organization;  the  types  of 
activities  conducted  by  registered 
representatives  and  other  applicable 
persons;  the  nature  and  extent  of 
training  provided;  the  complaint  and 
overall  disciplinary  record,  if  any,  of 
registered  representatives  and  other 
applicable  persons  (with  particular 
emphasis  on  complaints  regarding 
written  or  oral  communications  with 
clients);  and  the  overall  experience 
levels  of  registered  representatives  and 
other  applicable  persons  using 
communications  media 

In  addition,  reasonable  procedures  in 
some  cases  might  require  review  of  all 
correspondence  of  particular 
individuals.  The  supervisory  system 
should  provide  specific  processes  for 
the  receipt  and  handling  of  incoming 
checks  and  customer  complaints  as  well 
as  standards  for  correspondence 
indicating  permitted  and  prohibited 
activities  and  any  restrictions  imposed 
by  the  member  upon  such 
correspondence.  The  procedures  also 
shouJd  address  communications  with 
customers  from  outside  of  the 
workplace. 

Wlule  the  proposed  rule  does  not 
require  review  of  all  correspondence, 
any  member  that  does  not  conduct 
electronic  or  manual  pre-use  review  of 
each  item  of  correspondence  will  be 
required  to:  regularly  educate  and  train 
its  associated  persons  as  to  the  finn's 
procedures  governing  review  of 
correspondence;  doctiment  such 


education  and  training;  and  monitor  to 
ensure  implementation  and  compliance 
with  such  procediues.  This  provision  is 
a  departure  ftova  the  NASD's  ciurent 
rule,  which  requires  members  to  review 
and  endorse  in  writing  all 
correspondence,  but  allows  such  review 
and  endorsement  to  occur  after  use. 
However,  the  NASD's  proposed  rule  is 
consistent  with  the  rule  proposed  by  the 
NYSE.  Also,  the  NASD's  proposed  rule 
provides  sufficient  flexibility  such  that 
members  that  do  not  wish  to  conduct 
prior  review  of  correspondence  have  the 
option  of  conducting  education  and 
training  as  to  the  firm's  procedures 
instead.  Accordingly,  the  proposed  rule 
would  create  a  "default"  standard  that 
is  more  stringent  than  the  current  rule 
in  requiring  pre-use  review.  The  Notice 
to  Members  announcing  adoption  of  this 
rule  will  provide  guidance  to  members 
on  how  the  education  and  training 
provisions  should  be  implemented. 

Firms  may  incorporate  the  required 
education  and  training  on 
correspondence  procedures  into  their 
Continuing  Education  Firm  Element 
training  program.*  However,  education 
and  training  must  be  timely  and  must 
apply  to  all  appropriate  employees, 
including  employees  who  may  not  be 
included  under  the  Continuing 
Education  requirements. 

Retention  of  Correspondence:  Under 
amended  NASD  Rule  3010(D)(3),  each 
member  must  retain  correspondence  in 
accordance  with  amended  NASD  Rule 
3110.  NASD  Rule  3010(d)(3)  also 
requires  that  the  names  of  the  peraOns 
who  prepared  and  reviewed, 
correspondence  must  be  ascertainable 
bom  the  retained  records  and  the 
records  must  be  made  available  to  the 
NASD  upon  request. 

Books  and  Records:  NASD  Rule 
3110(a)  has  been  amended  to  recognize 
that  records  must  be  made  and 
preserved  as  prescribed  by  all 
applicable  rules,  regulations  and  NASD 
rules  and  with  Rule  17a-3  under  the 
Act.  The  record  keeping  format, 
medium,  and  retention  period  must 
comply  with  Rule  17a-4  imder  the  Act.° 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act.*o  which  requires,  among  other 
things,  that  the  Association's  rules  be 


designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  fi^ee  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest  and  not 
be  designed  to  permit  unfair 
discrimination  between  brokers  or 
dealers.  The  NASD  believes  that 
allowing  broker/dealer  firms  to  use  new 
technology  and  new  means  of 
communication,  such  as  e-mail  and  the 
Internet,  while  still  providing  for 
appropriate  supervision  and  review, 
will  further  these  requirements. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tiie  Act,  as  amended. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  conmient  in  Notice  to 
Members  9&-82  (December  1996) 
("NTM  96-62  ").  The  comment  period 
closed  on  January  30, 1997.  Nineteen 
comment  letters  were  filed  on  the 
proposed  rule.  ^* 


•See NASD  Rula  1120,  "Continuing Education 
Requirements." 

*Tha  SEC  recently  proposed  for  comment 
amendments  to  its  broker/dealer  books  and  records 
rules.  See  Securities  Exchange  Act  Release  No. 
37850  (October  22.  1996),  61  FR  55593  (October  28. 
1996)  (File  No.  S7-27-96). 

«0  15U.S.C78o-3(bK6). 


"  NASD  Regulation  received  the  following 
comment  letters:  (1)  Letter  from  Brian  C. 
Underwood,  A.G.  Edwards  &  Sons,  Inc.,  to  Joan 
Conley.  NASD  Regulation,  dated  January  28, 1997 
("A.G.  Edwards");  (2)  Letter  6x>m  Rockell  Metcalf, 
American  Express  Financial  Advisors  Inc.,  to  Joan 
Conley.  NASD  Regulation,  dated  January  30. 1997 
("AEFA");  (3)  Letter  from  Neal  E.  Naka^. 
Associated  Securities  Corp.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  20, 1997  ("Associated 
Securities"):  (4)  Letter  from  Riu  Adler,  CoteStates 
Securities  Corp.,  to  Joan  Conley,  NASD  Regulation, 
dated  January  30, 1997  ("CSC"):  (5)  Letter  fat>m 
Brad  Sutherland,  D.A.  Davidson  &  Co.,  to  Joan 
Conley.  NASD  Regulation,  dated  January  11, 1997 
("O.A.  Davidson"):  (6)  Letter  (e-mail  message)  frtxn 
David  Fry  dated  January  3, 1997  ("David  Fry");  (7) 
Letter  from  R.  Gerald  Baker,  Everen  Securities,  to 
Joan  Conley,  NASD  Regulation,  dated  January  30, 
1997  ("Everen"):  (8)  Letter  bom  Michael  L. 
Michael,  Fidelity  Investments,  to  Joan  Conley, 
NASD  Regulation,  dated  January  29, 1997 
("Fiddity"):  (9)  Letter  from  Adam  N.  Antoniadea. 
First  Allied  Securities  Inc.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  29, 1997  ("First  Allied"); 
(10)  Letter  fat>m  Alexander  C  Gavis,  Investment 
Company  Institute,  to  Joan  Conley,  NASD 
Regulation,  dated  January  30. 1997  ("IQ");  (11) 
Letter  from  Thomas  P.  Koutris,  John  Hancock 
Mutual  Life  Insurance  Co.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  31, 1997  ("John 
Hancock");  (12)  Letter  from  Kenneth  S.  Spirar, 
Merrill  Lynch,  to  Joan  Conley,  NASD  Regulation, 
dated  January  27, 1997  ("Menill  Lynch");  (13) 
Letter  from  Michael  L.  Kerley,  MML  Investor* 
Services,  Inc.,  to  Joan  Conley,  NASD  Regulation, 
dated  January  27, 1997  ("MML");  (14)  Letter  from 
Peter  J.  Bemota  to  Joan  Conley,  NASD  Regulation, 
dated  January  22, 1997  ("Peter  J.  Beroota");  (IS) 
Letter  from  George  P.  Miller,  PSA  The  Bond  Mailcet 


The  comments  filed  on  the  proposed 
nfles  were  overwhelmingly  positive. 
The  commenters  praised  NASD 
Regulation  for  proposing  rule 
amendments  that  will  tdlow  each  firm 
the  flexibility  to  develop  procedures  for 
the  review  of  correspondence  tailored  to 
the  nature  and  size  of  its  business  and 
customers.  The  commenters  also 
commended  NASD  Regulation  for 
harmonizing  its  supervision 
requirements  with  those  of  the  NYSE. 
Commenters  did,  however,  make  some 
suggestions  about  how  the  rule  could  be 
clarified  or  amended. 

Correspondence  with  the  public: 
NASD's  current  supervision  rule 
requires  firms  to  establish  procediues 
for  the  review  of  all  of  its  registered 
representatives'  correspondence 
pertaining  to  the  solicitation  or 
execution  of  any  securities  transactions. 
The  rule  proposed  in  NTM  96-82  would 
require  the  review  of  registered 
representatives'  correspondence  relating 
to  the  business  of  the  member. 

NASD  Regulation  received  12 
comments  on  this  change.  ^^  Many  of  the 
commenters  requested  a  clarification 
that  only  correspondence  with  the 
public  must  be  reviewed.  Otherwise, 
they  stated,  the  rule  could  be  construed 
to  apply  to  internal  communications  or 
to  correspondence  between  members 
and  third  parties  other  than  customers. 
Also,  this  would  conform  the  rule  to  the 
intention  stated  in  the  text  of  NTM  96- 
82.  This  clarification  has  been  made  by 
adding  the  words  "with  the  public"  to 
paragraphs  3010  (d)(1)  and  (d)(2). 

Three  commenters  believe  the  rule 
change  is  overly  expansive, 
burdensome,  and  imjustified.^^  They 
urge  NASD  Regulation  to  retain  the 
language  in  the  current  rule. 
Notwithstanding  these  comments. 


Trade  Association,  to  Joan  Conley,  NASD 
Regulation,  dated  January  24, 1997  (requesting  an 
extension  of  time  to  file  comments):  (16)  Letter  from 
William  P.  Hayes  and  R.  May  Lee,  PSA  The  Bond 
Market  Trade  Association,  to  Joan  Conley,  NASD 
Regulation,  dated  February  7, 1997  { "PSA'l;  (17) 
Letter  from  Stephen  Putnam,  Robert  Thomas 
Securities,  to  R.  Qark  Hooper.  NASD  Regulation, 
dated  January  9. 1997  ("Robert  Thomas 
Securities"):  (18)  Letter  from  Kenneth  S.  Spirer,  R. 
Gerald  Baker.  C  Evan  Stewart  and  Robert  C  Eirico, 
Securitie*  Industry  Asaociation,  to  Joan  Conley, 
NASD  Regulab'on.  dated  Fetsuary  7, 1997  ("SIA"); 
and  (19)  Leitar  from  Henry  H.  Hopkins  and  David 
Roacum,  T.  Rowe  Price,  to  Joan  Conley.  NASD 
Regulation,  dated  Febraaiy  11, 1997  (*T.  Row* 
Price"). 

Copies  of  the  Comment  Letter  received  by  NASD 
Regulation  in  response  to  NTM  96-82  are  available 
for  inspection  and  copying  at  NASD  Regulation  or 
at  the  Commission's  Public  Reference  Room. 

"  See  letters  from  A.G.  Edwards.  AEFA. 
Associated  Securities.  D.A.  r>avidaon,  Everen, 
Fidelity,  Id.  John  Hancock,  MML,  Peter ).  BaraoU. 
PSA.  and  T.  Rowe  Price. 

"See  letters  from  John  Hancock.  MML.  and  T. 
Rowe  Price. 
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NASD  Regulation  has  determined  to 
retain  the  language  as  proposed,  for 
several  reasons.  First,  conforming  the 
rule  language  to  the  language  in  the 
NYSE  rule  will  help  to  ensure  a 
coordinated  regulatory  approach  to  the 
supervision  of  correspondence.  Second, 
the  amended  langiiage  is  consistent  with 
language  in  SEC  Rule  17a-4,  which 
requires  a  broker/dealer  to  preserve 
records  of  all  communications  relating 
to  its  business.  Also,  limiting  the  review 
requirement  to  correspondence 
pertaining  to  securities  transactions  may 
be  too  narrow  to  capture  information 
important  to  an  effective  supervision 
program.  Finally,  limiting  the  review 
requirement  to  correspondence  vnth  the 
public,  as  described  above,  will 
significantly  address  the  concerns  raised 
by  these  commenters. 

One  commenter  asked  if  certain 
electronic  communications,  depending 
on  their  content,  could  be  treated  as  oral 
"conversations"  rather  than 
correspondence,  such  that  the  content 
requirements  of  the  NASD's  advertising 
rules  would  apply,  rather  than  the 
supervision  and  record  retention 
rules.**  In  response,  NASD  Regulation 
notes  that  the  SEC  in  its  recent  release 
on  Reporting  Requirements  for  Brokers 
or  Dealers  under  the  Act  on  record 
retention  requirements  applicable  to 
electronic  communications,''  has 
stated: 

Cdf  rBcord  retantioa  purposes  under  Rule  17a- 
4,  the  content  of  tlie  electronic 
communication  is  determinative,  and 
therefore  broker-dealers  must  retain  those  e- 
mail  and  Internet  communications  (including 
inter-ofBce  communications)  which  relate  to 
the  broker-dealer's  "business  as  such." 

Similarly,  the  proposed  rule  focuses  on 
the  content  of  electronic  (and  manual) 
correspondence  by  requiring  each 
member  to  develop  supervisory 
procedures  for  the  review  of  written  and 
electronic  correspondence  with  the 
public  relating  to  its  investment  banking 
or  securities  business.  This  obligation  to 
review  correspondence  is  not  obviated 
by  a  firm's  classification  of  e-mail 
correspondence  as  equivalent  to  an  oral 
"conversation." 

Incoming  correspondence:  Three 
commenters  discxissed  the  proposed 
requirement  that  both  incoming  and 
outgoing  correspondence  must  be 
reviewed.'^  One  commenter  asked 
NASD  Regulation  to  clarify  that 
incoming  correspondence  would  be 


subject  to  review.*'  NASD  Regulation 
has  made  this  clarification  by  adding 
the  words  "incoming  and  outgoing"  to 
paragraphs  3010  (d)(1)  and  (d)(2). 

Two  of  the  commenters  are  insurance- 
affiliated  broker/dealers.*"  They  stated 
that  it  would  be  extremely  difficult  for 
an  insurance-affiliated  broker/dealer  to 
comply  with  the  requirement  to  review 
incoming  correspondence.  Most  of  their 
registered  representatives  are  primarily 
life  insurance  salespersons  who  conduct 
business  in  non-branch  locations  [e.g., 
in  their  homes  or  at  insiuvnce  company 
offices).  Also,  virtually  all 
correspoiulence  is  addressed  to  the 
insurance  company  or  to  the  agents 
personally,  and  most  correspondence 
pertains  to  the  life  insurance  business. 
Both  because  of  the  location  where 
these  agents/registered  representatives 
conduct  business  and  because  most  of 
their  correspondence  is  addressed  to  a 
non-broker/dealer  entity,  these 
commenters  maintain  that  it  would  be 
improper,  illegal,  and^  impossible  for  a 
principal  to  open  and  review  it. 

NASD  Regmation  has  determined  to 
amend  the  rule  as  proposed  in  NTM  96- 
82  explicitly  to  require  the  review  of 
incoming  correspondence.  The 
proposed  rule  provides  a  firm  with 
flexibility  to  develop  procedures  for  the 
review  of  correspondence  tailored  to  its 
structure  and  the  nature  of  its  business. 
Also,  the  proposed  changes  lessen  the 
regulatory  burden  by  eliminating  the 
requirement  to  review  and  endorse  each 
piece  of  correspondence.  Supervisory 
review  of  incoming  correspondence  in 
many  circumstances  may  be  particularly 
valuable  in  detecting  potential  problems 
with  a  registered  representative's 
conduct  or  a  customer  complaint  NASD 
Regulation  believes  that  a  review  of 
incoming  correspondence  is  a  valuable 
method  for  early  detection  of  problems 
and  believes  that  rule  provides 
insurance-affiliated  members  with  the 
needed  flexibility  to  devise  appropriate 
procedures  for  reviewing 
correspondence.  Therefore,  the 
proposed  language  has  been  retained. 

Education  and  training:  Four 
commenters  addressed  this  provision  of 
the  proposed  nde.'^  Two  of  the 
conunenters  requested  that  firms  be 
allowed  flexibility  in  developing 
appropriate  education  and  training  as  to 
the  film's  procedures  governing 
correspondence. 20  Since  the  rule 
already  allows  this  flexibility  by 
permitting  firms  to  develop  procedures 


tailored  to  the  nature  and  size  of  their 
business  and  customers,  NASD 
Regulation  does  not  believe  an 
amendment  is  necessary  to  respond  to 
this  conmient. 

In  response  to  a  request  firom  one 
commenter,^*  the  staff  wishes  to  clarify 
that  a  member  may  fulfill  its  education 
and  training  requirements  in 
conjimction  with  compliance  with 
NASD  Continuing  Education 
reqtiiroments.  This  is  consistent  with 
the  position  the  NYSE  has  taken  on  this 
issue,  as  stated  in  its  draft  Information 
Memo,  submitted  in  conjunction  with 
the  NYSE's  proposal.22 

Finally,  at  its  meeting  on  February  19. 
1997,  the  NASD's  Membership 
Committee  discussed  the  proposed  rule, 
the  comments  that  have  been  received 
on  the  proposal,  and  the  changes  the 
staff  proposed  to  make  to  respond  to  the 
comments.  The  NASD's  Membership 
Committee  was  supportive  of  all  of  Uie 
changes  the  staff  recommended. 
However,  the  NASD's  Membership 
Committee  asked  staff  to  also  consider 
revising  the  proposed  rule  to  require 
members  to  supervise  and  review  only 
correspondence  relating  to  their 
investment  banking  or  securities 
business  instead  of  correspondence 
relating  to  their  business.  NASD's 
Membership  Conunittee  members  stated 
that  member  firms  may  conduct  a 
business  in  capacities  other  than  as 
broker/dealers  and  suggested  that 
language  be  added  to  clarify  the  rule  so 
that  it  could  not  be  interpreted  to  apply 
to  areas  beyond  the  securities  business 
of  the  member.  Although  this  is  a  minor 
department  from  the  NYSE  rule,  which 
requires  members  to  review 
commimications  relating  to  the  firm's 
business.  NASD  Regulation  has  limited 
application  of  the  rule  to 
correspondence  related  to  the  sectirities 
or  investment  banking  business  of  a 
member. 


<«  See  laUer  from  A.G.  Edward*. 

"  See  Securities  Exchange  Act  Release  No.  3S24S 
(February  5. 1997).  62  FR  6469  (February  12. 1997) 
(Tile  No.  S7-21-93). 

>*Sae  leOars  from  AEFA.  John  Hancock,  and 
MMU 


>' See  letter  from  )ohn  Hancock. 
*■  See  letters  from  John  Hancock  and  MML. 
"See  letters  from  D.A.  Davidaoo.  First  Allied. 
IQ.  and  )ohn  Hancock. 
*°Sae  lettsn  from  First  Allied  and  John  Hancock. 


m.  Date  of  EfibctiyeiiaH  ofdw 
Propoeed  Rule  Change  and  Timing  fior 
Cmnmiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  by  order  approve  such  proposed 
rule  change,  or 


"  See  letter  from  IQ. 
*^  See  tupra  note  4. 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  shoidd  refer  to  File  No. 
SR-NASD-97-24  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Mai^gaiet  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc  97-11454  Filed  S-23-97;  8:45  am] 

BILUNQ  COOC  SOIO-ai-M 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection 
Requests 

This  notice  lists  information 
collection  packages  that  wiU  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  in  compliance  with 
PL.  104-13  effective  October  1. 1995. 
The  Paperwork  Reduction  Act  of  1995. 

1.  C]mldhood  Disability  Evaluation — 
0960-0568.  The  infonnation  collected 
on  form  SSA-538  is  used  by  SSA  and 
the  State  Disability  Determination 
Services  (DDS)  to  record  medical  and 
functional  findings  concerning  the 
severity  of  impairments  of  children 
claiming  SSA  benefits  based  on 
disability.  The  form  is  used  for  initial 
determinations  of  eligibility,  in  appeals 
and  in  initial  continuing  disability 
reviews.  The  respondents  are  State  DDS 
offices. 


Number  of  Responses:  1.066.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Armual  Burden:  355.333 
hours. 

2.  Statement  for  Self-Employment 
Income — 0960-0046.  The  information 
collected  on  form  SSA-766  is  needed  to 
determine  quarters  of  coverage  for 
eligibility  to  Social  Security  benefits. 
The  infonnation  will  t»e  used  to 
expedite  the  payment  of  benefits  to  an 
individual  who  is  self-employed  and 
who  is  establishing  insured  status  in  the 
current  year.  The  respondents  are  self- 
employed  applicants  for  Social  Security 
benefits. 

Number  of  Respondents:  5.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  417  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  firom  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd..  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4li^  or  write  to  him  at  the  address 
listed  above. 

Dated:  April  24, 1997. 
NkhoiasE.Tagliaiaii. 

Reports  Clearance  Officer.  Social  Security 

Administration. 

[FR  Doc.  97-11242  Filed  4-30-97;  8:45  am] 

BajJNQ  CODE  41M-n-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secfslary 

Reports,  Fomwsnd  (Iscordkesping 
RequiiemsntSi  AQsncy  bifuniisllon 
Collsctton  Activity  Under  OMB  RwlMv 

AGENCY:  Office  of  the  Secretaiy.  DOT. 
ACTION:  Notice. 


(U.S.C.  3501  et  seq.],  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  followring  collections  of  infonnation 
was  published  dh  February  11, 1997  [62 
FR  6301-6302]. 

DATES:  Comments  must  be  submitted  on 
or  before  Jtme  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics.  400  Seventh 
Street.  SW..  Washington.  DC.  20590. 
(202)  366-4387. 

SUPPLBSNTARY  MFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Form  298-C  Report  of  Financial 
and  Operating  Statistics  for  Small 
Aircraft  Operators. 

Type  of  Request:  Extension  of  a 
cturentiy  approved  information 
collection. 

OMB  Control  Number:  2138-0009. 

Affected  Public:  Small  certificated 
and  commuter  air  carriera. 

Abstract:  Small  certificated  air 
carriere  (operate  aircraft  with  60  seats  or 
less  or  witii  18,000  poimds  of  payload 
capacity  of  less)  must  file  the  following 
five  quarterly  schedules:  A-1  Report  of 
Flight  and  Traffic  Statistics  in 
Schedided  Passenger  Operations;  E-1 
Report  of  Nonschedided  Passenger 
Enplanements  by  Small  Certificated  Air 
Carriers;  F-1  Report  of  Financial  Data; 
F-2  Report  of  Aircraft  Operating 
Expenses  and  Related  Statistics;  and 
T-1  Report  of  Revenue  Traffic  by  On- 
line Origin  and  Destination.  Commuter 
air  carriers  must  ffie  the  following  three 
quarterly  schedides:  A-1  Report  of 
Flight  and  Traffic  Statistics  in 
Scheduled  Passenger  Operations;  F-1 
Report  of  Financial  Data;  and  T-1 
Report  of  Revenue  Traffic  by  On-Line 
Origin  and  Destination. 

Estimated  Aimual  Burden:  5,000 
houn. 

Number  of  Respondents:  100. 

Need:  Pn^ram  Uses  of  Form  298-C 
Data. 


**  17  CFR  200.30-3(aNl2). 


f:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995 


Send  comments  to  the 
Office  of  Information  and  R^ulatory 
Affain,  Office  of  Management  and 
Budget,  725-17th  Street.  NW.. 
Washington.  DC  20503.  Attention  DOT 
Desk  Officer. 

Cmnments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
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necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utiUty;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  qtiality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teehniques  or 
other  forms  of  information  technology. 

luued  in  Washington.  DC,  on  April  29, 
1997. 

Vanester  M.  Williams. 
Qearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  97-11480  Filed  5-1-97;  8:45  ami 
HJJNG  CODE  4aio-a»-p 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
nied  During  ttte  Weelt  of  April  18, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Filing  Date:  4-17-97 
Docket  Number:  OST-97-2360 
Description:  International  Air  Transport 
Association,  David  M.  O'Connor, 
Director,  External  Relations — U.S., 
1001  Pennsylvania  Ave.,  NW.,  #285, 
Washington,  DC  20004 
Telex  PTC3  Mail  Vote  867  Osaka- 

Cheongu  fares  rl-9 
Intended  effective  date:  April  29. 1997 
r-1— 043d  1^5— 076LL 
r-2— 053d  r-6— 081tt 
1^3— 063d  r-7— 090kk 
r-4— 063dd  r-8— 092hh 
r-9— 092t 
PkidatttV.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc.  97-11435  Filed  5-1-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
FItod  During  ttie  Week  of  April  25, 
1997. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-97-2370. 
Date  Filed:  April  21,  1997. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 


CAC/Reso/187  dated  April  14, 1997 

Expedited  Cargo  Agency  Resolutions 
rl-3 

Intended  effective  date:  June  1, 1997 

r-1— 801r 

r-2— 813 

r-3— 813e 
Paalette  V.  Twine. 
Chief  Documentary  Services. 
(FR  Doc.  97-11482  Filed  5-1-97;  8:45  am] 

BtLUNQ  CODE  4»10-«2-P 

DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  tfie  Weeit 
Ending  April  25. 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause,  a  tentative 
order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-97-2372 

Date  Filed:  April  22, 1997 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  20, 1997  , 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to 
authorize  it  to  provide  scheduled 
foreign  air  transportation  from  a  point 
or  points  in  the  United  States  via 
intermediate  points  to  Arica, 
Antofagasta,  and  Santiago,  Chile,  and 
beyond:  and 

Requests  destination  and  allocation  of 
seven  (7)  U.S.-Chile  frequencies 
available  for  U.S. -Chile  combination 
services,  for  a  term  of  five  (5)  years. 

Paolatte  V.  Twiaa. 

Chief,  Documentary  Services. 

(FR  Doc.  97-11481  Filed  5-1-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Type  Certification  Procedures  for 
Clianged  Products 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  for  public 
comment 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  the  proposed  advisory  circular  (AC), 
Advisory  Material  for  the  Evaluation  of 
the  Certification  Basis  of  Changed 
Aeronautical  Products,  pertaining  to  the 
type  certification  procedures  for 
chianged  products.  Elsewhere  in  this 
edition  of  the  Federal  Register,  the  FAA 
has  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM),  Type  Certification 
Procedures  for  Changed  Products, 
which  would  revise  certain  sections  in 
part  21  of  Title  14  of  the  Code  of  Federal 
Regulations.  This  proposed  AC  provides 
guidance  for  determining  compliance 
with  tho^  proposed  sections. 
DATES:  Comments  must  be  identified  by 
the  name  of  the  AC  and  be  received  on 
or  before  September  2, 1997. 
AOORESSES:  Send  all  comments  on  this 
proposed  AC  to:  Certification 
Procedures  Branch,  AIR-110,  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
deliver  conunents  to  room  815  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyle 
C.  Davis,  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone  (202)  267-9588. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  aigimients  as  they  may 
desire.  Comments  received  on  the 
proposed  AC  may  be  examined,  before 
and  after  the  comment  closing  date,  in 
Room  815,  FAA  Headquarters  Building 
(FOB-lOA).  800  Independence  Avenue, 
SW..  Washhugton,  DC  20591,  weekdays, 
except  Feder^  holidays,  between  8:30 
a.m.  and  4:30  p.m.  By  separate  notice, 
in  this  edition  of  the  Federal  Registsr, 
the  FAA  is  also  inviting  interested 
persons  to  comment  on  the  notice  of 
proposed  rulemaking.  The  FAA  will 
consider  comments  from  this  notice  and 
comments  received  on  the  notice  of 


proposed  rulemaking  in  deciding  the 
nature  of  final  action  on  each. 

Background 

New  procedural  regulations  are  being 
proposed  in  a  Notice  of  Proposed 
Rulemaking,  Type  Certification 
Procedures  for  Changed  Products,  as  a 
result  of  a  trend  towards  fewer  products 
that  are  of  such  significantly  new  design 
that  a  new  type  certificate  is  required. 
This  proposal  would  require  the  starting 
point  for  determining  the  certification 
basis  for  an  amended  or  supplemental 
type  certificate  to  be  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change,  rather  than  those  regulations 
incorporated  by  reference  in  the  type 
certificate.  Exceptions  would  be 
provided  to  permit  the  applicant,  under 
certain  conditions,  to  comply  with 
previous  amendments  to  those 
regulations. 

Advisory  Circular 

This  AC  provides  guidance  for  the 
applicant  to  comply  with  the 
regulations  proposed  in  the  Notice  of 
Proposed  Rulemaking,  Type 
Certification  Procedures  for  Changed 
Products. 

Propoeed  §21.1Gl(bN3):  Determining 
Whether  Compliance  Would  Not 
Materially  Contribute  to  tlie  Level  of 
SaliBty  of  the  Changed  Product  i»- 
Would  Be  Impractical 

Proposed  §  21.101(b)(3)  states  that  an 
applicant's  changed  product  may  be 
shown  to  comply  with  an  earlier 
amendment  to  a  regulation  in  efiiect  on 
the  date  of  the  application  for  the 
change,  if  compliance  with  that  later 
regulation  would  not  materially 
contribute  to  the  level  of  safety  of  the 
changed  product  or  would  be 
impractical. 

Parts  of  the  associated  NPRM 
published  in  this  edition  of  the  Federal 
Register,  and  parts  of  this  proposed  AC, 
resulted  fix>m  a  recommendation  from 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  Appendix  2  of  this 
proposed  AC  contains  a  "safety 
benefit — ^resource  evaluation  guide," 
which  was  recommended  by  the  ARAC 
As  explained  in  the  introduction  to 
Appendix  2,  the  FAA  has  declined  to 
include  the  safety  benefit — ^resource 
evaluation  guide  as  a  means  of 
compliance  with  proposed 
§  21.101(b)(3)-  However,  the  ARAC- 
recommended  guide  does  describe  some 
of  the  issues  that  should  be  considered 
in  making  a  case  about  complying  with 
the  later  regulations  under  propoead 
§  21.101(bH3).  Thus,  it  is  being 
proposed  for  inclusion  for  information 
purposes.  An  applicant  seeking 


approval  of  a  changed  aeronautical 
product  can  review  this  guidance  prior 
to  developing  an  argument  that 
compliance  with  a  regulation  in  effect  at 
the  date  of  the  application  for  the 
change  would  be  impractical.  In  using  a 
similar  guide,  an  applicant  would  have 
to  demonstrate  how  his  charts,  values, 
and  graphs  demonstrate  compliance 
with  the  proposed  section. 

For  the  procedure  in  Appendix  2,  the 
points  on  the  charts  represent  the  mean 
derived  from  the  experience  of  a 
number  of  engineers  who  have  been 
involved  in  certification  programs.  The 
numbers  on  the  charts  were  adjusted  to 
reflect  a  review  of  several  alternations  of 
air  carrier  transport  category  airplanes, 
with  respect  to  the  revision  of  part  25. 

Issued  in  Washington,  DC,  on  April  22. 
1997. 

AvaL-Miaw. 

Acting  Director,  Aircraft  Certification  Service. 
(FR  Doc  97-11206  Filed  5-1-97;  8:45  am] 
■aUNQ  OCOE  4Sie-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administtation 

Approval  of  Noise  Compatibility 
Program;  Boiaa^  Air  Terminal,  Boise,  ID 

AQBICY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Airport 
Director  of  the  Boise  Air  Terminal  under 
the  provisions  of  Titie  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and  non- 
Federal  responsibilities  in  Senate  Report 
No.  96-52  (1980).  On  September  18. 
1996,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Airport  Director  under  Part  150  were  in 
compliance  witkapplicable 
requirements.  On  K^rcy  17. 1997.  the 
Associate  Administrator  for  Airports 
approved  the  Boise  Air  Terminal  noise 
compatibility  program.  Twenty  of  the 
twenty-three  program  measures  were 
approved.  Two  were  disapproved  for 
purposes  of  Part  150  because  they 
permit  continued  noncompatible 
development  in  an  established  noise 
contour,  even  though  they  are  at  lowrw 
densities.  One  measure  was  partially 
approved  because  it  contains  a  zoning 
segment  that  Is  not  related  to  reducing 
or  preventing  noncompatible  land  uses. 


EFFECTIVE  DATE:  The  effiective  date  of  the 
FAA's  approval  of  the  Boise  Air 
Terminal  noise  compatibility  program  is 
March  17, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mo'intain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  98055-4056.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMBfTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Boise  Air 
Terminal,  effective  March  17, 1997. 
Under  Section  104(a)  of  the  Aviation . 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  governmental  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  R^ulation  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  whidi 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  for  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
jnovisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  meesiuas  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustiy  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  trams  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 
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d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Fart  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law. 

Approval  does  not  by  itself  constitute 
an  FAA  implementing  action.  A  request 
for  Federal  action  or  approval  to 
implement  specific  noise  compatibility 
measures  may  be  required,  and  an  FAA 
decision  on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Seattle,  Washington. 

The  Qty  of  Boise  submitted  to  the 
FAA  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  the  Boise 
Air  Terminal.  The  Boise  Air  Terminal 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  September 
18, 1996.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  September  26, 1996. 

The  Boise  Air  Terminal  noise 
compatibility  program  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  September  18, 1996.  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  c^sapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  fo  such 
program. 

Ine  submitted  program  contained  23 
proposed  actions  for  noise  mitigation  on 


and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  150 
have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  March  17, 1997. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  March  17, 1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  doctmients 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Boise  Air  Terminal. 

Issued  in  Renton,  Washington,  on  April  18, 
1997. 

Lowell  H.  JohiMoii. 
Manager,  Airports  Division,  Northwest 
Ktoantain  Aegio/i. 
(FR  Doc.  97-11487  Filed  5-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Oodwt  Na  97-2382) 

Development  of  Peifuiiiioiice 

)  for  ttie  FHWA'S  Strategic 


AQBICY:  Federal  Highway 
Administration  (FHWA),  (DOT). 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  conformity  with  the 
Department  of  Transportation's  (DOT) 
agency-Mdde  strategic  plaiming  process, 
the  FHWA  is  continuing  to  develop  its 
strategic  plan  to  guide  its  programs  and 
initiatives  to  meet  its  part  of  the 
Department's  strategic  goals  and 
objectives.  The  FHWA  strategic  plan 
will  establish  the  framework,  goals,  and 
measures  of  progress  in  meeting  its 
goals  in  fiscal  year  (FY)  1998  through 
FY  2003.  The  FHWA  has  developed 
vision,  mission,  and  strategic  goal 
statements  and  is  now  seeking  input 
and  advice  bojn  its  partners  and 
customers  on  how  to  best  measure  its 
progress  toward  those  goals.  The  FHWA 
strategic  plan  will  be  finalized  after  the 
next  reauthorization  bill  for  the  FHWA's 
programs  is  enacted.  The  FHWA 
strategic  planning  process  will  also 
support  meeting  the  Department's 
requirements  imder  the  Government 
Performance  and  Results  Act  of  1993. 
Comments  are  requested  to  help  guide 
the  FHWA's  development  of 
performance  objectives  and  indicators  to 
measure  the  progress  toward  meeting 
the  goals  of  the  strategic  plan. 


DATES:  Written  comments  must  be 
submitted  on  or  before  July  1, 1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  docuiment 
to  the  Docket  Qerk.  U.S.  DOT  Dockets, 
Room  PLr^Ol.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  persons  or 
organizations  who  desire  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  RJRT>«ER  WTOIWATIOM  CONTACT:  Ms. 
Susan  B.  Petty,  HPP-20.  Office  of  Policy 
Development.  (202)366-0690,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays. 

Background 

The  FHWA  provides  national 
leadership,  expertise,  resources,  and 
information  to  ensiue  effective  and 
efficient  investment  and  management  of 
highway  transportation  systems.  The 
agency's  main  goals  are  to  promote 
mobility,  productivity,  safety,  human 
and  natural  environment,  and  national 
security.  The  FHWA  also  promotes 
innovations  in  financing,  contracting, 
partnerships,  and  technologies  to  meet 
these  goals.  The  FHWA  strategic 
planning  process  will  set-out  the  long- 
term  programmatic,  policy,  and 
management  goals  of  the  FHWA 
including  its  planned  accomplishments 
and  its  schedule  for  implementation  of 
these  goals.  Further,  consultation  with 
the  FHWA's  customers  and  partners 
through  the  strategic  planning  process 
will  help  to  ensure  that  the  agency  is 
meeting  the  needs  and  expectations  of 
thepublic. 

The  FHWA  has  direct  responsibility 
for  a  significant  number  of  highway 
transportation  programs  such  as  Federal 
lands  highways,  commercial  vehicle 
safety  and  enforcement,  research, 
technology  development,  national 
standards,  and  technical  assistance.  In 
addition,  it  also  has  a  significant  role  in 
influencing  the  strategic  development  of 
State  and  local  transportation  systems  as 
effective  and  efficient  elements  of  the 
national  transportation  system  through 
programs,  policies,  and  fimding. 
Because  of  the  FHWA's  stewardship 
role  of  the  national  highway 
transportation  system,  its  strategic  goals 
and  performance  objectives  and 
indicators  reflect  initiatives  that  are  in 


its  span  of  influence  but  beyond  its 
direct  control.  The  FHWA  strategic 
planning  process  reflects  this  broad 
scope  of  influence  and  the  performance 
objectives  and  indicators  developed 
through  this  process  will  indicate  the 
performance  of  the  highway 
transportation  system  nationwide.  It  is 
important  to  note  that  the  performance 
objectives  and  indicators  for  the  FHWA 
are  developed  to  measure  the 
performance  of  the  entire  highway 
transportation  system  nationwide. 
These  objectives  and  indicators  are  not 
intended  or  appropriate  to  apply  to 
individual  States  or  jurisdictions. 

The  strategic  plan  is  an  integral  part 
of  the  ongoing  initiatives  in  the  FHWA 
to  improve  the  quality,  effectiveness  and 
efficiency  of  its  programs.  A  strategic 
approach  to  managing  its  program  and 
resources  is  not  new  to  the  FHWA — the 
FHWA's  current  strategic  plaiming 
process  btiilds  on  ongoing  initiatives  in 
quality,  customer  and  partner  feedback, 
and  program  evaluation.  The  FHWA 
"Quality  Journey"  provides  the 
overarching  principles  and  frameworin 
for  the  FHWA  to  create  and  support 
continuous  quality  improvements 
throughout  its  activities  and  strategic 
planning. 

Outnach  for  FHWA  Strategic  Plamiiiig 

As  part  of  its  overall  strategic 
planning  effort,  the  FHWA  is  engaging 
its  customers  and  partners  in  the 
development  and  definition  of 
objectives  and  indicators  of 
p^ormance.  The  FHWA  gathered  very 
useful  information  during  the  extensive 
outreach  conducted  last  year  in 
preparation  for  the  reauthorization  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Pub.L. 
102-240. 105  StaL  1914.  This  outreach 
included  13  regional  forums  and  over 
100  focus  groups  in  approximately  40 
States  throughout  the  country.  The 
information  from  these  meetings 
provided  valuable  input  for  the  FHWA's 
current  strategic  planning  initiative.  As 
the  FHWA  moves  to  the  next  step  to 
develop  performance  objectives  and 
indicators  for  its  strategic  plan,  it  is 
pursuing  a  numba  of  methods  to 
consult  with  its  customers  and  partners. 
These  include  w«<Hing  information  on 
the  FHWA  home  page  on  the  Internet 
(http://www.fhwa.dotgov),  as  wrell  as 
requesting  public  comments  through 
this  Federal  Bagister  notice.  In  addition, 
the  FHWA  has  writtra  to  mate  than  100 
customer  and  partner  groups  to 
determine  the  level  of  partidpaticm  that 
they  %rould  like  to  have  in  this  process. 
While  many  will  provide  written 
conmients.  it  is  antidpeted  that  the 
FHWA  will  also  hold  a  number  of  focus 


group  meetings  on  the  various  strategic 
goals.  The  FHWA  plans  to  hold  these 
focus  group  meetings  between  late  April 
and  Jime  of  this  year. 

llM  FHWA'S  VMiM.  Kfiaaion.  and 
Strategic  Goals 

In  1996,  the  FHWA  took  the  initial 
steps  for  this  strategic  plan  and 
approved  its  current  Vision  and  Mission 
statements.  Strategic  Goals  and 
Preamble.  All  of  these  were  based  on  the 
1994  DOT  strategic  plan,  the 
reauthorization  outreach  process,  and 
the  previous  strategic  planning  efforts. 
The  following  are  tiie  first  elements  of 
the  FY  1998  to  FY  2003  strategic  plan 
fortheFHWA: 

Preamble 

As  a  visionary  and  vigilant  Federal 
Agency  committed  to  fair  and  equitable 
treatment,  the  Federal  Highway 
Administration  vnll  focus  our 
investment  of  human,  financial,  and 
technological  resources  tomake  this 
Vision  a  reality  and  to  undertake  this 
Mission  to  meet  the  transportation 
challenges  of  today  and  tomorrow. 

Vision 

Create  the  best  transportation  system 
in  the  world  for  the  Amoican  people 
through  proactive  leadership, 
innovation  and  excellence  in  service. 

Mission 

We  provide  proactive  leadership, 
expertise,  resources  and  information  to 
continually  improve  the  quality  of  our 
Nation's  highway  system  and  its 
intermodal  connections.  We  undertake 
this  mission  in  cooperation  with  all  our 
partners  to  enhance  the  country's 
economic  vitality,  quality  of  life  and  the 
enviroiunent 

Strategic  Goals 

1.  Mobility:  Continually  improve  the 
public's  access  to  activities,  goods  and 
services  through  preservation, 
improvement  and  expansion  of  the 
hi^way  transportation  system  and 
enhancement  of  its  operations, 
efficiency,  and  intermodal  connections. 

2.  Productivity:  Contiimously  improve 
the  economic  efficiency  of  the  Nation's 
transportation  system  to  enhance 
America's  position  m  the  global 
economy. 

3.  Sa/ety:  ContimiaUy  decrease  the 
number  and  severity  of  highway 
accidents. 

4.  Httmnn  and  noitunJ  environment: 
Protectand  enhance  the  natural 
environment  and  commuBities  affected 
by  hi^way  transportation. 

5.  National  security:  Improve  the 
Nation's  ability  to  respond  to 


emergMuaes  and  natural  disasters  and 
enhance  national  defrase  mobility. 

PerfoRnance  Ob$ectivea  and  Indicatacs 

As  the  next  step  in  its  strategic 
planning  process,  the  FHWA  is 
requesting  input  for  the  development  of 
performance  objectives  and  inaicatorB  to 
measure  its  progress  toward  meeting  its 
goals.  The  strategic  plan  will  cover  the 
period  from  FY  1998  through  FY  2003 
and  these  performance  objectives  and 
indicators  will  quantify  the  FHWA's 
accomplishments  toward  its  goals  for 
that  period.  The  performance  objectives 
and  indicators  in  die  strategic  plan  will 
focus  on  measuring  the  results  or 
outcomes  of  initiatives  and  programs 
over  this  6-year  period.  A  "performance 
objective"  is  a  measurable  target  level  of 
results  that  is  proposed  to  be 
accomplished  toward  a  strategic  goaL 
This  could  include,  for  example, 
increasing  highway  pavements  and 
bridges  that  are  in  good  condition, 
reducing  highway  crashes,  or  reducing 
the  costs  and  time  of  highway  freight 
movonents.  "Performance  indicators" 
are  the  specific  data  that  are  used  to 
measure  the  accomplishment  This 
could  include,  for  example,  the 
percentage  of  National  Hi^way  System 
(NHS)  highways  that  are  ^ve  a 
benchmark  for  serviceability  ratings,  a 
change  in  the  rate  of  fatal  accidents,  or 
reducing  the  ton-mile  cost  of  freight 
transportation. 

To  fadlitete  public  comments  on 
possible  olqectives  and  indicators  to 
gauge  progress  toward  the  FHWA's 
strategic  goals,  the  following  questions 
are  posed.  The  FHWA  is  not  seeking 
answers  to  these  specific  questfons,  but 
offers  them  only  as  a  starting  point  to 
assist  commraitms  in  preparing 
recommendations.  Commenters  are 
encouraged  to  expand  on  these 
questions  in  their  deliberations.  The 
basic  question  in  each  category,  "What 
will  change  as  these  goals  begin  to  be 
mat?",  wiH  provide  information  for  the 
FHWA's  performance  objectives.  The 
follow-up  question  in  each  catagixy. 
"How  can  these  changes  best  be 
measnied?".  will  help  to  develop 
apedfic.  ^lantifiable  performance 
indicators. 

The  FHWA  anticipates  that  most  of 
these  goals  could  be  measured  by 
existing  data  or  by  combinations  or 
indexes  of  existing  data.  However,  the 
FHWA  understands  that  some  new  data 
sourcee,  such  as,  customer  surveys  may 
need  to  be  developed.  The  FHWA  is 
^\^\  requesting  recommendations  from 
commenters  on  appropriate  souioet  of 
data  that  can  be  used  for  the 
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Another  challenge  in  this  pnx^ss  is  to 
limit  the  niunber  of  measures  in  the 
agency's  strategic  plan  to  those  that  are 
the  most  important  indicators  of  results. 
The  experience  of  other  agencies  and 
organizations  in  setting  performance 
objectives  and  indicators  has 
demonstrated  that  using  too  many 
objectives  and  indicators  may  be 
confusing  for  program  managers  and 
partners  and  may  diffuse  the  agency's 
fociis  on  its  strategic  goals.  Therefore, 
the  FHWA  is  also  requesting  that 
commenters  prioritiziB  the  performance 
objectives  and  indicators  that  they 
propose  to  assist  the  FHWA  in  selecting 
only  the  most  critical  indicators  of 
performance. 

An  optional  format  is  attached  to  this 
notice  that  may  be  helpful  for 
commenters  to  use  to  provide 
recommendations.  This  format  could  be 
used  for  responses  and  suggestions  on 
any  of  the  strategic  goals.  The  format 
provides  a  brief  outline  form  for 
commenters  to  offer  performance 
objectives  and  indicators,  a  ranking  of 
priorities,  and  any  possible  sources  of 
data  for  the  performance  indicators. 

The  following,  lists  the  five  strategic 
goals  and  a  series  of  questions  that  may 
be  of  assistance  to  the  commenters: 

1.  Mobility:  Continually  improve  the 
public's  access  to  activities,  goods  and 
services  through  preservation, 
improvement  and  expansion  of  the 
hi^way  transportation  system  and 
enhancement  of  its  operations, 
efficiency,  and  intermodal  connections. 

a.  How  does  highway  mobility  benefit 
or  affect  individuals  and  commimity 
qiiality  of  life?  How  could  this  be 
quantified  and  measured?  Should 
measures  include  commuting  times, 
personal  travel  costs,  public  perception, 
or  increased  access  to  home,  work,  rural 
areas,  and  recreation? 

b.  What  are  the  expectations  of  the 
general  public  for  ease  of  access  and 
mobility?  How  can  these  expectations 
be  measured?  Are  highways  and  other 
transportation  facilities  expanded  or 
built  where  and  when  they  are  needed? 
Are  alternatives  to  highway 
transportation  and  intermodal  facilities 
effectively  developed  to  provide  more 
transportation  services  to  the  public?  Do 
national  surveys  provide  a  good 
indication  of  progress  in  this  area? 

c.  It  has  be«i  suggested  that 
increasing  the  percentage  of  vehicle 
miles  traveled  on  NHS  highways  that 
operate  at  "full  performance"  would 
increase  mobilil^.  How  should  full 
performance  be  measured,  (i.e.. 
traveling  at  a  posted  or  design  speed, 
good  pavement  conditions,  reduced 
congestion,  or  others)?  Should  measures 
of  fudl  perfonnanoe  be  linked  to  the 


public's  exposure  to  adverse  highway 
conditions  such  as  vehicle  miles 
traveled  or  the  number  of  vehicles  using 
highways  and  bridges  that  are  below 
some  benchmark? 

d.  Highway  construction  should  result 
in  highways  that  last  longer,  ride  better, 
and  cost  less  over  the  life  of  the 
highway.  What  specific  measures  would 
best  captxire  these  results? 

e.  How  does  the  current  condition  of 
the  highways  impact  mobility?  Do 
factors,  such  as.  measures  of  pavement 
and  bridge  conditions,  construction 
delays,  or  lanes  not  in  service  relate  to 
these  impacts? 

f.  How  will  the  application  of  new 
technologies  afiiect  highway  mobility? 
How  should  the  impacts  or  results  of 
deploying  new  technologies  be 
measured? 

g.  How  does  the  operation  of  the 
highways  affect  mobility?  Would 
measures  of  reducing  delays  from 
accidents  and  construction  delays  be  an 
appropriate  measure?  How  should  the 
impacts  on  mobility  of  improved 
highway  safety  or  directional  signs  and 
sienals  be  measured? 

o.  What  will  be  the  impacts  on 
mobility  of  deploying  advanced 
technologies  from  Intelligent 
Transportation  Systems,  such  as  traveler 
information  systems,  incident 
management,  and  electronic  toll 
collection?  How  can  these  results  be 
measured? 

2.  Productivity:  Continuously  improve 
the  economic  efficiency  of  the  Nation's 
transportation  system  to  enhance 
America's  position  in  the  global 
economy. 

a.  What  economic  data  and  indicators 
would  be  directly  affected  by 
improvements  in  highway 
transportation? 

b.  Most  products  are  moved  on  the 
highway  at  some  point  in  the 
production  process  between  gathering 
the  raw  materials  and  the  final 
distribution  to  the  consumer.  What 
measurable  factors  would  show 
improvements  in  this  freight  movement? 
Would  an  appropriate  measure  of 
improved  highway  freight  movements 
include  some  measurement  of  cost  such 
as  reducing  transportation  costs? 

c.  How  can  technologies,  such  as, 
mapping,  tracking,  computerized  signal 
control,  and  other  Intelligent 
Transportation  Systems  improve 
productivity?  How  can  the  results  of 
these  improvements  be  measiusd? 

d.  What  transportation  fectors  are 
considered  by  the  public,  business 
community,  freight  movers,  intermodal 
facility  operators  in  malring  economic 
decisions?  Would  these  fai^rs  be 
appropriate  measures  for  this  gocd? 


e.  What  factors  indicate  the  efficiency 
of  passenger  and  freight  transportation 
across  international  highway  borders? 
What  are  the  best  measuires  of  how 
efficiently  these  crossings  are  operating? 

f  How  will  the  application  oi  new 
technologies  affect  productivity?  How 
should  the  impacts  of  new  technologies 
be  measured? 

3.  Safety:  Continually  decrease  the 
number  and  severity  of  highway 
accidents. 

a.  Is  the  public  satisfied  with  the  level 
of  safety  on  the  highways?  How  does  the 
public  assess  highway  safety  (e.g., 
crashes,  deaths,  personal  perceptions, 
etc.)? 

b.  What  are  the  best  measiues  of 
improvements  in  safety?  Should  safety 
be  measured  by  the  number  or  rate  of 
highway  fatalities?  How  should  crash 
severity  be  measured?  Should  it  include 
all  highway  accidents,  injury-only 
accidents,  or  solely  the  number  of 
fatalities? 

c.  Would  a  comparison  of  fatal 
accidents  to  all  accidents  (or  to  injury- 
only  accidents)  indicate  a  change  in  the 
severity  of  accidents? 

d.  Highway  safety  issues  of  particular 
responsibility  or  concern  for  the  FHWA 
include  truck  and  bus  safety,  preventing 
run-off-the-road  crashes,  creating  clear 
zones  or  forgiving  highways,  safety  at 
railroad  grade  crossings,  or  construction 
work  zones,  as  well  as  safety  on  certain 
high  priority  roadways,  such  as  the 
National  Highway  System.  How  should 
improvements  in  these  areas  be 
measured?  What  would  be  appropriate 
measures  to  track  progress  in  these 
safety  areas? 

e.  How  can  the  application  of  new 
technologies  enhance  highway  safety? 
How  should  this  be  measured? 

4.  Human  and  natural  environment: 
Protect  and  enhance  the  natural 
environment  and  conununities  afiiected 
by  highway  transportation. 

a.  What  highway  and  transportation 
elements  improve  the  community?  What 
is  the  role  of  transportation  in 
supporting  wel£are-to-work  initiatives? 
Would  decreases  in  commuting  time  or 
improving  on-time  travel  or  access  to 
services  be  appropriate  and  measurable? 
How  can  the  impacts  and  benefits  to 
communities  of  highway  transportation 
bemeasiired? 

b.  How  does  highway  access  to 
National  parks  and  Federal  lands  impact 
the  human  and  natural  environment? 
How  can  these  benefits  and  impacts  be 
measiired?  Would  increased  access  to 
pedestrian  facilities  and  bikeways  or  the 
number  of  miles  of  landscaped 
highways  or  the  number  of 
beautifiication  programs  be  significant 
factors? 


c.  What  are  the  changes  in  the 
environment  when  highways  enhance 
the  natural  environment?  How  can  these 
changes  be  meastired?  Would  increasing 
the  number  or  percentage  of  highway 
projects  that  acconmiodate  or  enhance 
environmental  concerns  be  an  adequate 
measiue?  Would  decreasing  the  ntmiber 
or  percentage  of  Americans  living  in  air 
quality,  non-attainment  areas  be  an 
adeqiiate  measure?  Should  the  number 
of  acres  of  wetlands  or  the  number  of 
historic  sites  restored  or  avoided  be  a 
measure? 

d.  Do  national  and  localized  surveys 
of  environmental  partners  and  the 
general  public  on  satisfaction  with 
highways'  impact  on  the  environment 
provide  useful  infrnmation  to  measure 
accomplishments? 

5.  National  security:  Improve  the 
Nation's  ability  to  respond  to 
emergencies  and  enhance  national 
defense. 

a.  Following  a  natural  disaster, 
quickly  restoring  the  transportation 
system  to  nriinimnl  service,  and  then  full 
service,  is  a  key  factor  in  rebuilding  a 
community.  Would  appropriate 
measures  of  this  goal  be:  (1)  How  long 

it  takes  to  provide  access  to  disaster 
areas  for  emergency  relief?;  (2)  How 
long  does  it  take  to  provide  emergency 
funding  following  a  disaster?;  and  (3) 
How  long  does  it  take  to  c(»nplete 
repairs  of  highways  and  bridges  and 
restore  fiill  service  following  a  disaster? 

b.  The  FHWA  provides  direct  service 
to  the  Department  of  Defense  (DOD)  to 
ensure  highway  access  for  national 
defense.  In  addition  to  working  directly 
with  DOD  to  establish  its  needs  and 
measures,  the  FHWA  would  like 
comments  from  other  partners  and 
customers  on  this  issue.  For  example, 
would  increasing  the  percentage  of 
highways  designated  for  defense 
purposes  that  meet  the  requirements  of 
DOD  be  an  adequate  measure?  Would 
the  number  of  Ughway  movements  by 
DOD  that  are  on-time  or  the  percentage 
of  miles  traveled  by  E)OD  that  are  on- 
time  be  good  measiires? 

The  following  optional  format  is 
provided  for  commenters: 

The  FHWA'S  Strategic  Planning 
Procaas:  Optional  Fimnat  tar  Comments 
on  Perfonnance  Objectives  and 
Indicators 

This  is  an  optional  form  offered  to 
facilitate  comments.  Commenters  are 
invited  to  provide  recommendations  on 
one  or  all  of  the  five  strategic  goals 
(mobility,  productivity,  st^ety.  human 
and  naturxU  ermronment.  and  national 
security).  For  each  strategic  goal  on 
which  comments  are  provided,  please 
recorrunend  performance  objectives  and 


performance  indicators  for  that  strategic 

goal.  In  addition,  please  prioritize  the 

factors  that  are  proposed  and  include 

any  data  sources  that  would  be  most 

appropriate. 

Name:    ; 


Date:  

Oiganization:  (optional) 
Address:    


Strategic  Goal: 

(Mobility,  Productivity.  Safety,  Human 
and  Natural  Resources,  or  Natiortal 
Security) 

Performance  Objectives: 

Priority 

(What  should  be  accomplished  to  reach 

this  goal?) 

(lsihigftest/3=lowest),^^_ 


PERFORMANCE  INDICATOR: 

(How  can  these  changes  best  be 
measured?) 


Possible  source  of  data: 

Additional  performance  objectives  and 
indicators  for  each  strategic  goal  may  be 
presented  in  the  same  format. 

Aadiurttjr:  23  U.S.C  315;  49  U.S.C.  322;  49 
CFRl.48. 

Issued  on:  April  25, 1997. 
JaneGanrey. 

ActingFedeml  Highway  Administrator. 
(FR  Doa  97-11452  FUed  5-l-fl7;  8:45  am] 
aajjNQ  oooc  4et»-ta-p 


DEPARTMENT  OF  TRANSPORTATION 

n— aerch  and  Special  Programs 
Admlnistralion 

[Docket  Na  RSPA-07-2346;  NoOoe  1] 

Pipeline  SafMy.  Uqueflad  Natural  Gas 
Fadtitias  Petition  for  Waiven  Northern 
Eclipse,lnc 

Northern  Eclipse.  Inc.  (NE)  has 
petitioned  the  Resmrch  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  from  compliance  with  49  CFR 
Part  193,  Liquefied  Natural  Gas  (LNG) 
Facilities:  Federal  Safety  Standards.  'The 
petition  applies  to  the  Northern 
Eclipse's  proposed  Gas  Treating  and 
Liquefaction  (GTL)  imit  to  be  located  20 
miles  north  of  Anchorage,  Alaska.  NE 
provides  assurance  that  an  equivalent 


level  of  safety  will  be  achieved  through 
compliance  with  alternative  safety 
requirements  for  portable  LMG  facilities 
and,  the  siting  requirements  for 
liquefaction  units.  The  alternative 
requirements  are  described  in  paragn^h 
2-3.4  of  the  National  Fire  Protection 
Association  Standard  (NFPA)  S9A. 
Standard  for  Production.  Storage,  and 
Handling  of  Liquefied  Natural  Gas 
(1996). 

The  petitioner's  rationale  for  the 
waiver  rests  on  the  following: 

1.  The  NE  GTL  unit  will  be  supplied 
with  gas  from  the  Beluga-Anchorage 
pipelhie  through  a  2.500  foot,  piiwitely- 
owned  service  pipeline  installed  by  NE 
downstream  of  the  sales  meter. 

2.  The  NE  GTL  unit  will  have 
iwinimiil  LNG  suTge  capedty,  and  diete 
will  be  no  storage  at  the  NE  GTL  facility. 

3.  The  NE  Gil  unit's  output  will  be 
trucked  from  the  GTL  unit  to  end  uaen. 
including  one  or  more  local  distribution 
comranies. 

4.  The  NE  GTL  unit  will  not  be  used 
by  the  Beluga-Anchorage  pipeline  in 
any  way  to  transport  gas  on  dieir  behall 

5.  DOT  does  not  assert  similar 
jurisdiction  over  liquefiers  connected  to 
the  local  distribution  companies'  (LDCs) 
that  fuel  motor  vehicles.  "Hie  GTL  unit 
would  fulfil  essentiaUy  the  same 
function. 

6.  The  NE  GTL  unit  will  be  no 
different  from  other  consmners  of  gu. 
For  example,  chemical  plants,  power 
plants,  and  other  end  users  are  not 
regulated  even  though  they  are  supplied 
with  ras  from  apipeline. 

7.  "me  NE  GTL  unit  would  be  exempt 
under  Section  193.2001(b)(2)  because  it 
woiild  be  a  natural  gas  treatment  facility 
without  any  storage. 

8.  The  NE  GTL  unit  will  be  a 
transportable  unit  mounted  on  sldds. 

In  view  of  the  above,  NE  alleges  that 
an  extension  of  Part  193  jurisdiction  to 
the  proposed  facility  would  be 
inconsistent  with  the  language  and 
purpose  of  the  regulation.  However,  NE 
proposes  to  ensure  equivalent  safety 
through  compliance  with  the  alternative 
safety  provisions  for  portable  LJ4G 
facilides  as  described  in  paragraph  2- 
3.4  of  the  NFPA  59A  and  with  the  siting 
requirements  for  Uauefection  units. 

The  Research  ana  Special  Programs 
Administration  (RSPA)  considers  the 
2,500  foot,  NE-installed  gas  pipeline 
suppl]ring  gas  to  the  NE  GTL  facility  (a 
\axgB  volume  customer)  a  transmission 
line.  Therefore,  the  gas  line  is  subject  to 
49  CFR  Part  192,  T^nnsportotion  of 
Natural  and  Other  Gas  by  Pipeline: 
Minimum  Federal  Safety  Standards. 
Recent  revision  of  the  definition  of 
Transmission  pipeline  in  Section  192.3 
(61  FR  28783:  fune  6, 1996)  includes 
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pipelines  transporting  gas  to  a  large 
volume  customer. 

RSPA  considers  the  proposed  NE  GTL 
fiBcllity  to  be  subject  to  Part  193 
r^ulation,  because  it  receives  gas  from 
a  Part  192  regulated  pipeline.  ^  general. 
Part  192  applies  to  the  pipeline 
transportation  of  gas  between  producers 
and  consumers.  Although  the  LNG  is 
transported  by  truck  after  liquefaction, 
RSPA  believes  that  the  NE  GTL  facility 
nonetheless  is  part  of  the  overall 
opmation  of  transporting  gas,  in  this 
case  from  the  Beluga- Anchorage 
transmission  line  to  LDCs  and  other 
users  at  Fairlmnks. 

Because  of  the  unusual  features  at  the 
proposed  NE  GTL  facility,  including  its 
remote  location,  lack  of  a  storage  tank, 
and  skid-mounted  transportable 
liquefaction  unit,  it  poses  low  risk  to 
public  safiBty.  Therefore,  RSPA  believes 


that  granting  a  waiver  from  the 
requirements  of  49  CFR  Part  193  would 
not  be  inconsistent  with  pipeline  safety, 
as  long  as  the  operator  complies  with 
alternative  requirements  for  portable 
LNG  facilities  described  in  paragraph 
2-3.4  of  the  NFPA  Standard  59A  and 
meets  the  siting  requirements  for  the 
liquefaction  unit  llierefore,  RSPA 
proposes  to  grant  the  waiver. 

Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data, 
views,  or  arguments  as  they  may  desire. 
Comments  should  identify  the  docket 
number  and  the  RSPA  rulemaking 
number.  Comments  should  be  addressed 
to  the  Docket  Facility,  US  Department 
Of  Transportation,  Plaza  401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

All  comments  received  before  June  2, 
1997  will  be  considered  before  final 


action  is  taken.  Late  filed  commmts  will 
be  considered  so  &r  as  practicable.  No 
public  hearing  is  contemplated,  but  one 
may  be  held  at  a  time  and  place  set  in 
a  notice  in  the  Federal  Register  if 
required  by  an  interested  person 
desiring  to  conmient  at  a  public  hearing 
and  raising  a  genuine  issue.  All 
comments  and  other  docketed  material 
will  be  available  for  inspection  and 
copying  in  room  Plaza  401  between  the 
hours  of  10:00  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

AntiMnitT:  49  App.  U.S.C.  2002(h)  and 
2015;  and  49  CFR  1.53. 

Issued  in  Washington,  D.C.  on  April  29, 
1997. 

Cesar  DaLaon, 

Deputy  Assodata  Adnunistratorfor  Pipeline 
Safety. 

(FR  Doc.  97-11451  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwllto.  RP96-387-001] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Correction 

In  notice  dociiment  97-10808 
beginning  on  page  22924  in  the  issue  of 
Monday,  April  28, 1997,  the  docket 
number  should  read  as  set  forth  above. 

IHJJNO  OOOe  1S0641-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-W6-t7-0777-00;  WYW130eeO| 
Notice  Of  Realty  Action:  Wyoming 

Correction 

In  notice  document  97-5084, 
appearing  on  page  9446  in  the  issue  of 
Monday,  March  3, 1997,  make  the 
following  correction: 


On  page  9446.  in  the  third  column, 
under  Sixth  Principal  Meridian,  the 

legal  description  should  read  as  follows: 

T.40N..R.79W., 

Sec.  25.  SEV4SWy4NWV4,  SWy4SEV4NWV4, 

NEV4NWy«SWV4,  NWV4NEV4SWy4. 
Containing  20  acres,  more  or  less. 
8NJJNQ  OOOE  1Se»«1-0 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

FEDERAL  TRADE  COMMISSION 

Request  for  Comments  on  Proposed 
Agrssmsnt  Between  the  Government 
of  the  United  Slalse  of  America  and 
Government  of  Australia  on  Mutual 
Antitrust  Enforcement  Assistance 

Correction 

In  notice  document  97-10401 
beginning  on  page  20022  in  the  issue  of 
Thursday,  April  24, 1997.  make  the 
following  corrections: 

1.  On  page  20023,  in  the  diird 
column,  in  paragr^h  H.,  in  the  ninth 
line,  "executive"  and  "execution". 

2.  On  page  200^6,  in  the  first  coliunn. 
in  paragraph  G..  in  the  seventh  line, 
"Requested"  should  read  "Requesting". 

3.  On  page  20027,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  fourth  line,  "or  oral"  should  read 
"of  oral".  And  in  the  13th  line,  "except" 
should  read  "exempt". 

4.  On  page  20028.  in  the  second 
column,  in  the  third  paragraph,  in  the 
sixth  line,  "identify"  should  read 
"identity". 

5.  On  the  same  page,  in  the  same 
column,  in  the  fiftti  paragraph,  in  the 


second  line,  "property"  should  read 
"properly". 

6.  On  the  same  page,  in  the  same 
column,  in  the  italicized  heading.  "28 
CFR  167.7'  should  read  "26  CFR  16.7'. 

7.  On  page  20030,  in  the  third 
column,  in  the  third  full  paragraph,  in 
the  fourth  line  from  the  bottom,  "of 
existence"  should  read  "or  existence". 

SNJJNQ  CODE  ISOfrSI^ 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1028 


Restrictions  on  Legal 
Aliens 


Assistance  to 


Ctmection 

In  rule  document  97-10035  beginning 
on  page  19416  in  the  issue  of  Monday, 
April  21. 1997  make  the  following 
correction: 

PART  1826  [CORRECTED! 

1.  On  page  19416.  in  the  fourth 
column  under  Examples  of  acceptable 
documents: 

a.  The  entry  at  lines  number  six  and 
seven,  the  number  "3"  should  be 
removed:  and  the  line  riKmld  read:  "of 
order  granting  residency  ax  suspension 
or  adjustment  of  status" 

b.  The  entry  at  line  seven  should  read: 
"or  1-327  Reentry  Pwmit" 

c.  The  entry  beginning  on  line  13 
should  read:  "1-485  (explication  for 
adjustment  of  status  on  the  basis  of  a 
fiamily-faaaed" 

The  table  entry  beginning  on  line  63 
and  nntiing  on  Ihoe  69  is  corrected  to 
read  as  follows: 


AUB4  EUQMUTY  FOR  REPRESENTATION  BY  LSC  PROGRAMS 


ASVIS. 


branioralton  Act  (MA) 


IM 1206  8  use  4 1158 


;rmb 


626 


11626.5  (<4 


l-MorpaMport 
oroRtor  grarthiQ 
or  1-671  lafeigM 
or  1-6688  or  1-766 
ordtm 


*tgidttr  on  *^206^ 
Iram  MS,  kMrigraaon  ludB*.  BM.  or  Mwit  oowt 


doounwnl. 


SCFR  S274a12M  (5KW)M 
IroiR  MS  or 


OOOC  1806-«f-O 
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No*.  S3-73W;  IC-22S29:  FN*  Na 
S7-18-tq 

RM3236-AH03 

Propoead  New  DisckMure  Option  for 
OpawEnd  Manaoe(nant  Inveatmaiit 


Correction 

In  proposed  rule  document  97-5376 
beginning  on  page  10943  in  the  issue  of 
Monday.  March  10, 1997  make  the 
following  corrections: 

(1)  On  page  10946.  in  the  first 
colunm,  footnote  ^''  should  read 

^PropoMd  rule  498(c)(1).  The  cover  p^e 
also  would  include  the  date  of  the  profile. 
See  infra  aote  84  and  accompanying  text 
raguding  the  proposed  dating  requirements. 
If  the  profile  is  distributed  electronically  or 
as  part  of  another  document  (e.g..  when  the 
profile  is  printed  in  a  magazine),  rule  498 
%vauld  require  cover  page  information  to 
appear  at  the  beginning  of  die  profile. 

(2)  On  the  same  page,  in  the  third 
column,  footnote  "  should  read: 

"Proposed  iiUe 498(c)(2)(i)  (incorporating 
Uaaa  2(a)  of  propoaed  Form  N-IA).  In 
providing  this  disclosure,  a  fund  could  refer 
to  its  invBstmant  objectives  as  investment 
goals. 

(3)  On  page  10947,  in  the  third 
column: 

(a)  Footnote  ^  should  read: 

^Tha  1996  Profile  Letter,  supra  note  9.  at 
2.  requires  a  fund  to  disclose  without  further 
explanation  that  it  is  non-diversified. 

(b)  Footnote  ^  should  read: 
<*  Proposed  rule  498  (cK2)(iii) 

(incorporating  hem  2(c)  of  proposed  Fmn  N- 
lA). 

(c)  Footnote  ^  should  reed: 

*^The  1996  Profile  Letter,  supra  note  9,  at 
2-3.  requires  the  bar  chart  and  table  to  appear 
under  a  caption  relating  to  a  fund's  past 
performance.  To  help  investors  use  the 
information  in  the  bar  chart  and  table,  the 
proposed  rule  would  require  a  fund  to 
explain  how  the  information  illustrates  the 
fimd's  risks  and  performance.  Item  2  of 
inopoaed  Form  N-IA  ¥n>uld  provide  the 
following  example  of  this  explanation:  This 
information  illustrates  the  fund's  risks  and 
perfoimance  by  sho%ving  changes  in  the 
fund's  performance  fiom  year  to  year  and  by 
showing  how  the  fund's  average  unnnal 
returns  for  one,  five,  and  ten  years  compare 
to  those  of  a  broad  measure  of  mariwt 
perfoimance  A  fund  also  wrould  be  required 
to  disclose  that  how  the  fund  has  performed 
in  the  past  is  not  necessarily  an  indication  of 
how  the  fimd  will  perform  in  the  future. 

(d)  Footnote  ^  should  read: 

^Soe  Risk  Concept  Release.  Bupra  note  5. 

(4)  On  page  10948,  in  the  first 
colimm.  Footnote  '■  should  read: 

'■  See  1996  Profile  Latter,  tuiav  note  9.  at 
3  (permitting  a  fund,  at  its  option,  to  compare 


its  returns  to  those  of  an  appropriate  broad- 
based  securities  market  index). 

(5)  On  the  same  page,  in  the  second 
colimm: 

(a)  Footnote  ^  should  read: 
M  Proposed  rule  498(c)(2)(iv) 

(incorporating  Item  3  of  proposed  Form  N- 
lA).  See  also  Item  2(a)  of  Form  N-IA. 

(b)  Footnote  "  should  read: 
^See  Form  N-IA  Release,  supra  note  1 

(proposing  amendments  to  improve  fee  table 
disclosure). 

(6)  On  the  same  page,  in  the  third 
colimm: 

(a)  "Other  Disclosure  Requirements" 
should  read  "3.  Other  Disclosure 
Requirements". 

(b)  Footnote  >*  should  read: 

M  Proposed  rule  498(c)(2)(v).  Consistent 
with  Item  6(a)(2)  of  proposed  Form  N-IA, 
rule  498  would  not  require  information  atmut 
the  portfolio  manager  of  a  money  market 
fund  at  an  index  fund. 

(c)  Footnote  ^  should  read: 

"See  also  Kl  Survey  Letter,  supra  note  10, 
at  9  (recommending  that  the  profile  include 
this  information). 

(d)  Footnote  ^i  should  read: 

*■  The  1996  Profile  Letter,  supra  note  9,  at 
3,  permits  a  fimd  to  disclose  that  3  or  more 
persons  manage  the  fund's  portfolio,  without 
regard  to  the  percentage  of  the  portfolio 
managed  by  any  one  person. 

(7)  On  page  10949,  in  the  first 
column: 

(a)  Footnote  ^  should  read: 

**  Information  about  a  fund's  cash 
managamem  practices  generally  would  not 
be  disclosed  in  the  section  of  the  profile  that 
Hisnisses  the  fund's  main  investment 
strategies.  See  Farm  N-IA  Release,  supra 
note  1  (prospectus  disclosure  wrould  focus  on 
a  fund's  principal  strategies,  which  generally 
would  not  include  the  fund's  cash 
management  practices). 

(b)  Footnote  ^  should  read: 

*^See  1996  Profile  Letter,  supra  note  9.  at 
3  (permitting  a  fimd  to  provide  disclosure  to 
the  effect  that  3  or  more  sub-adviseis  manage 
the  fund's  portfolio  without  regard  to  the 
percentage  of  the  portfolio  managed  by  any 
one  sub-adviser).  To  fiirther  limit  the  scope 
of  this  exception,  a  sub-adviser  solely 
responsible  for  mjnuiging  a  fund's  cash 
positions  would  not  be  counted  in 
determining  whether  3  or  mora  sub-advisers 
manage  the  fund's  portfolio. 

(8)  On  the  same  page,  in  the  second 
column  footnote  ^  should  read: 

•«  Proposed  rule  498(cM2)(vi),  (vii). 

(9)  Gta  the  same  page,  in  the  third 
colunm: 

(a)  "Application  to  Purchase  Shares" 
should  read  "4.  Application  to  Purchase 
Shares". 

(b)  Footnote  ^  should  read: 

*»  Proposed  rule  498(c)(2Kviii).  If  a  fund,  as 
a  result  of  iU  investment  Directives  or 
strategies,  expects  its  distributions  primarily 
to  consist  of  ordinary  income  (or  shiort-tarm 
capital  gains  that  are  taxed  as  ordinary 
incomejor  capital  gains,  the  fimd  would  be 
required  to  provide  disclosure  to  that  effsct 


(10)  On  page  10950,  in  the  first 
column  "Disclosure  Safeguards"  should 
read  "C  Disclosure  Safeguards". 

(11)  On  page  10952,  in  the  first 
column: 

(a)  "General  Request  for  (Comments" 
should  read  "IU.  General  Request  for 
Comments". 

(b)  Footnote  ^  should  read 
<•  Proposed  rule  498(c)(4). 

(12)  On  the  same  page,  in  the  third 
column  "Summary  of  Initial  Regulatory 
Flexibility  Analysis"  should  read  "V. 
Summary  of  Initial  Regulatory 
Flexibility  Analysis". 

■uaMoooc  1SS»«M> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  230. 239, 270.  and  274 

[Hatoaaa  Noa.  33-73g«;  34-38346:  IC  22S28: 
S7-1»«7] 

RM3236-AE46 

Regiatralion  Fonn  Uaed  by  Open-End 
ManaQemant  Inveetntant  Companiae 

Correction 

In  proposed  rule  document  97-5368 
beginning  on  page  10898,  in  tiie  issue  of 
Monday,  March  10, 1997,  make  the 
following  corrections: 

1.  On  page  10899,  in  columns  two  and 
three,  footnotes  12  and  13,  the  word 
"Release')"  should  read  "Release")". 

2.  On  page  10900,  in  column  one,  in 
the  fifth  paragraph,  in  the  sixth  line, 
"investors"  should  read  "investors'  ". 

3.  On  page  10901,  in  colunm  one, 
footnote  25,  in  the  sixth  line,  "supm 
note."  should  read  "supm  note  1." 

4.  On  i>age  10902,  in  column  three, 
footnote  44,  in  the  fourth  line,  "infra 
notes-  "  should  read  "infra  notes  109- 
112". 

5.  On  page  10903,  in  colunm  one, 
footnote  47  should  read  "*'  If 
applicable,  a  fund  could  indicate  that  its 
annual  and  semi-annual  reports  are 
available  on  its  Internet  site  or  by  E- 
mail.  In  addition,  a  fimd  that  provides 
its  MDFP  in  the  prospectus  or  a  money 
market  fund  (which  is  not  required  to 
prepare  a  MDFP)  would  omit  the  second 
sentence  of  this  disclosure. 
Instruction  3  to  proposed  Item  2(b)(2) 
would  require  a  fund  to  send,  as 
applicable,  the  Annual  or  semi-annual 
report  within  3  business  days  of  a 
request  The  Commissfon  views  prompt 
delivery  of  the  annual  or  semi-aiuiual 
report  or  SAI  to  those  investors  who 
request  it  to  be  imperative  to  the  goal  of 
promoting  effective  communication 
about  funds.  The  Commission's  Office 


of  Compliance  Inspections  and 
Examinations  would  examine  a  fund's 
compliance  with  the  3-day  mailing 
requirement,  and  the  Commission 
would  bring  an  enforcement  action  in 
an  appropriate  case  for  foiling  to  comply 
with  Uie  requirement  See  also  Profile 
Release,  supia  note  1  (discussing  the 
Commission's  intention  in  connection 
with  the  profile  initiative  to  monitor  a 
fund's  compliance  with  the  proposed 
requirement  to  send  the  fund's 
prospectus  within  3  days,  of  a  request)." 

6.  On  page  10914,  in  column  two, 
footnote  178  should  read  "^^  See  supm 
note  149." 

7.  On  page  10915,  in  column  three, 
footnote  194  "supm  note"  should  read 
"supm  note  2." 

8.  On  page  10916,  in  column  one,  in 
the  fifth  paragraph,  in  the  lOth  line 
"("NASD')  "  should  read  "("NASD").  " 

9.  On  page  10922,  in  column  three, 
the  amendatory  instruction  under  "Part 
230"  should  be  designated  as:  "1.  The 

authority 2.  Revise and  3. 

Amend ". 

10.  On  page  10923,  in  column  one, 
the  amendatory  instruction  at  the  top  of 
the  page  should  be  designated  as:  "4. 
Amend. ". 

11.  On  the  same  page,  in  the  same 
column,  the  amendatory  instruction 
under  "Part  270"  should  be  designated 
as:  "7.  The  authority ". 

12.  On  page  10926,  in  column  two, 
item  2  should  read  as  follows:"/fein  2. 
Risk/Return  Summary:  Investments. 
Risks,  and  Performance 

Include  the  following  information  in 
the  same  order  and  in  the  same  or 
substantially  similar  question-and- 
answer  format". 
loooc  isafr«M> 


SECURITIES  AND  EXCHANGE 

17  CFR  Part  270 

[n Na  IC-22S30;  FN*  Na  87-11-97] 

RM:  3236-AH11 

Investment  Company  Namea 

Correction 

In  proposed  rule  document  97-5375 
b^iiming  on  page  10955  in  the  issue  of 
Monday,  March  10, 1997  make  the 
follovring  corrections: 

(1)  On  page  10958,  in  the  first  column 
footnote  2'  should  read: 

*'  See  "The  Scope  of  the  US  Mutual  Fund 
Industry:  Us  Regulation  and  Industry 
Trends,"  Remarks  by  Isaac  C  Hunt,  Jr., 
Commissioner,  SEC,  before  the  Business 
Roundtable  on  "The  Development  of  the 
Russian  Mutual  (Unit)  Fund  Industry  and 
Related  Investment  OppcHtunities"  at  the 
General  Consulate  of  the  Russian  Federation. 
New  Yorit.  New  YoA  (Sept  20. 1996) 
(discussing  St  Petersburg  Long  Distance 
Telephone  company,  which  is  organized  in 
Canada  and  whose  seciuities  are  traded 
outside  of  Russia).  See  also,  e.g..  rule  3b-4 
under  dw  Securities  Exchange  Act  of  1934 
[17  CFR  240.3b-4]  (defining  a  "foreign 
issuer"). 

(2)  On  the  same  page,  in  the  second 
column  the  two  ti««iding«  should  reed 
"3.  Tax-Exempt  Investment  Companies" 
and  "4.  Applying  the  80%  Investment 
Requirement". 

(3)On  the  same  page,  in  the  third 
column,  in  the  second  paragraph,  in  the 
eleventh  line  "total  assets"  should  read 
"total  assets^'. 

(4)  On  page  10959,  in  the  first 
column: 

(a)  Footnote  ^^  should  read: 

»  Proposed  rule  3Sd-l(b)(3).  See  Letter  to 
Registmnts  at  ILE  (Feb.  25, 1994)  ("1994 
GCL").  See  also  Form  N-lA  Release,  supra 
note  1  (proposing  to  require  a  fimd  to 
disclose,  if  applicable,  certain  information  in 
ita  prospectus  about  the  possibility  of  taking 
teiumiary  deCsnsive  positions). 
~  (b)  Footnote  ^  should  read: 

^Many  investment  companies  have  the 
flex&ility  to  assume  temporary  defensive 


positions  and  depart  from  investment 
policies  unrelated  to  their  names.  See  1994 
GCL,  supra  note  33  (noting  that  investment 
companies  may  depart  from  a  policy  to 
concentrate  in  a  particular  industry  or  grotqi 
of  industries  to  avoid  losses  in  response  to 
adverse  market  economic,  political,  or  other 
condidons). 

(5)  On  the  same  page,  in  the  third 
colunm,  "In  General"  should  read  "1.  In 
General". 

(6)  On  page  10960,  in  the  first 
column,  footnote  *>  should  read: 

'oSee  In  re  Alliance  North  Am.  Gov't 
Income  Trust.  Inc.  Securities  Litigation,  No. 
95  Qv.  0330  (LLM).  1996  U.S.  Dist  LEXIS 
14209.  at  "S  (S.D.N.Y.  Sept  27. 1996);  The 
Private  Inve^ment  Fund  for  Governmental 
Posonnel.  Inc.,  37  S.E.C.  484.  487-88  (1957). 
The  80%  investment  requirement  generally 
would  apply  to  a  company's  investment 
focus  as  disclosed  in  die  company's 
prospectus.  The  Commission,  however, 
recognizes  that  the  80%  investment 
requirement  would  not  be  appropriate  in  all 
cases  (e.g..  with  respect  to  an  investment 
company  that  uses  the  word  "balanced"  in 
itename). 

In  connection  with  the  proposed 
amendments  to  Form  N-lA,  information 
about  the  organization  and  operations  of 
investment  companies  and  EMvision 
interpretive  posittons  is  proposed  to  be 
incorporated  in  a  new  "Investment  Company 
Registration  Package."  nvfaicfa  would  be 
prepared  by  the  Division.  See  Form  N-lA 
Release,  supra  note  1.  The  Investment 
Company  Registration  Package  vrould 
include  general  guidance  about  avoiding  the 
use  of  a  namw  Uiat  is  the  same  as  or  similar 
to  the  name  of  another  investment  company 
and  about  names  that  a  reasonable  investor 
may  conclude  suggest  more  than  one 
investanent  foctu  in''*M'<'"g,  for  example,  use 
of  names  that  include  the  terms  "small,  mid. 
or  large  capitalization." 

(7)  On  the  same  page,  in  the  second 
column,  footnote  *^  should  read 

4>  The  term  "bond,"  by  itself,  does  not 
imply  that  the  security  has  a  particular 
maturity.  See  cdao  1994  GCL.  supta  note  33. 
at  nLA  (indicating  that  a  fimd  should 
describe  in  ite  prospectus  what  it  considecs 
to  be  a  "bond"). 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  EffideiKy  and 
Reneiwable  Energy 

10  CFR  Part  435 

(Dodwt  Na  EE-RII«-«6-300I 

Rmi904-nAA53 

Energy  Efficienqf  Code  for  New 
Federal  Residential  Buildings 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  DOE. 

ACTION:  Notice  of  proposed  rulemaking, 

public  hearing,  and  request  for  public 

conunent 

summary:  The  Department  of  Energy 
today  proposes  a  rule  that  would 
establish  minimum  energy-efficiency 
building  standards  for  new  Federal 
residential  buildings,  including  single- 
bmily  and  multi-family  low-rise 
housing,  pursuant  to  the  requirements 
of  the  Energy  Conservation  and 
Production  Act  of  1976,  as  amended. 
The  proposed  rule  would  cover  all 
aspects  of  residential  building  thermal 
envelopes,  including  foundations,  crawl 
spaces,  floors,  walls,  fenestration,  roof/ 
ceilings,  and  attics.  The  proposed  rule 
would  also  cover  the  heating, 
ventilation,  and  air-conditioning 
systems  design,  service  water  heating 
systems,  radon  control,  air  infiltration, 
and  electrical  power  and  lighting 
systems.  The  proposed  rule  would 
revise  the  current  Federal  residential 
standards  to  conform  generally  with  the 
format  and  language  of  the  Council  of 
American  Building  Officials  Model 
Energy  Code,  1992.  The  proposed  rule 
is,  on  the  average,  11  percent  more 
energy-efficient  than  the  Model  Energy 
Code,  1992  for  single-family  residences 
and  26  percent  more  energy-efficient 
than  the  Model  Energy  Code,  1992  for 
multi-Camily  residences  for  heating  and 
cooling. 

DATES:  Written  comments  on  the 
proposed  rule  (ten  copies  and,  if 
possible,  a  computer  disk  containing  the 
electronic  file  of  these  comments)  must 
be  received  on  or  before  July  14, 1997. 
A  public  hearing  will  be  held  in 
Washington,  D.C,  on  June  5, 1997, 
beginning  at  9:30  a.m.  at  the  address 
listed  below.  Requests  to  speak  must  be 
received  by  the  Department  on  or  before 
June  3, 1997.  Ten  copies  of  the 
statement  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  by  4:00  p.m.,  Jime  3, 1997. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  (ten  copies),  as  well  as 
requests  to  speak  at  the  public  hearing, 
requests  for  copies  of  the  technical 


support  documents  and  requests  for 
speaker  lists  should  be  addressed  to: 
U.S.  Department  of  Energy,  Energy 
Efficiency  Code  for  Federal  Residential 
Buildings,  Docket  Number  EE-RM-96- 
300,  Office  of  Codes  and  Standards. 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  U.S.  E>epartment  of 
Energy,  Room  lJ-018, 1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20585-0121,  (202) 
586-7574. 

Fax  comments  will  not  be  accepted. 
The  public  hearing  will  be  held  at  the 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  lE-245, 1000 
Independence  Avenue,  S.W., 
Washington  D.C.  20585-0121.  Copies  of 
the  transcripts  of  the  public  bearings 
and  written  public  comments  received 
may  be  read  at  the  Department  of 
Energy's  Freedom  of  biformation 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE:- 
190. 1000  Independence  Avenue.  S.W.. 
Washington,  D.C.  20585-0121,  (202) 
586-6020,  between  the  hours  of  9:00 
a.m.  and  4:00  p.m.,  Monday  dirough 
Friday,  except  Federal  holidays,  lihe 
reference  standards  are  also  available 
from  the  sources  listed  in  Subpart  H  of 
the  proposed  rule.  For  more  information 
concerning  public  participation  see 
section  DC.  Public  Comment  Procedures. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Stephen  P.  Walder,  Office  of  Codes  and 
Standards,  EE-43,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Room  lJ-018, 
1000  Independence  Avenue,  S.W.. 
Washington.  D.C.  20585-0121,  (202) 
586-9209; 

Francine  B.  Pinto.  Esq.,  Office  of 
General  Counsel,  GC-72,  U.S. 
Department  of  Energy,  Room  6E-042. 
1000  Independence  Avenue.  S.W., 
Washington.  D.C.  20585-0103.  (202) 
586-7432. 
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L  Introducdoii 

A.  Authority 

The  Department  today  proposes  a  rule 
that  would  establish  Federal  building 
energy-efficiency  standards  for  new 
Federal  residential  buildings  purstiant 
to  section  305(a)  of  the  Energy 
Conservation  and  Production  Act 
(ECPA),  as  amended  by  the  Energy 
Policy  Act  of  1992  (EPACT),  42  U.S.C. 
6834(a).  In  developing  this  proposed 
rule,  the  Departmmit  is  directed  to 
consult  with  other  Federal  agencies  as 
well  as  private  and  state  associations 
and  other  appropriate  persons. 

Section  305(a)(1)  of  the  ECPA  requires 
the  Department  to  establish  Federal 
building  energy  standards  that  include 
those  energy-efficiency  measures  that 
are  technologically  feasible  and 
economically  Justified.  The  standards 
must  contain  energy  saving  and 
renewable  energy  specffications  that 
meet  or  exceed  the  energy  saving  and 
renewable  energy  specifications  of  the 
Council  of  American  Building  Officials 
(CABO)  Model  Energy  Code  (MEC). 
1992.  Section  305(a)(2)(A). 

Section  305(a)(2)(B)  requires  that  to 
.  the  extent  practicable,  the  proposed 
standards  use  the  same  format  as  the 
appropriate  voluntary  building  energy 
code,  in  this  case,  the  MEC,  1992. 
Furthermore.  Section  305(a)(2)(C) 
requires  that  the  proposed  rule  be 
established  in  consultation  with  the 
Environmental  Protection  Agency  (EPA) 
and  other  Federal  agencies  and,  where 
appropriate,  contain  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants. 

The  current  energy  performance 
standards  for  new  Federal  buildings 
remain  in  effect  until  the  standards 
established  under  subsection  (a)  become 
eSiective.  Section  305(d).  These  ciurent 
standards  are  found  in  10  CFR  Part  435, 
Subpart  C. 

Section  306  addresses  Federal 
compliance.  Each  Federal  agency  and 
the  Architect  of  the  Capitol  must  adopt 
procediires  to  assure  that  new  Federal 
buildings  will  meet  or  exceed  the 
Federal  building  energy  standards 


proposed  here.  Section  306(a).  Section 
306(b)  bars  the  head  of  a  Federal  agency 
from  expending  Federal  fiinds  for  the 
construction  of  a  new  Federal  building 
unless  the  building  meets  or  exceeds  &e 
appropriate  Federsd  building  energy 
standards  established  under  Section 
305. 

B.  Background 

There  are  currently  three  building 
energy  codes  that  address  low-rise 
residential  buildings  in  all  parts  of  the 
United  States  *:  the  Model  Energy  Code 
(MEC);  10  CFR  Part  435.  Subpart  C. 
Mandatory  Performance  Standards  for 
New  Federal  Residential  Buildings;  and 
the  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE).  Inc..  Standard 
90.2-1993.  Energy-Efficient  Design  of 
New  Low-Rise  Residential  Buildings.  All 
three  bear  on  today's  proposed  rule.  The 
MEC  contributes  format,  substance,  and 
technical  improvements  to  the  proposal. 
The  Federal  residential  standards  first 
introduced  the  concept  of  cost- 
effectiveness  in  building  standards  and 
tools  to  analyze  the  economic 
justification  of  energy-efficiency 
requirements  in  building  standards. 
Tools  that  evolved  from  the 
development  of  the  current  Federal 
residential  standards  were  used  to 
determine  the  economic  justification  for 
the  requirements  contaixied  in  the 
proposed  rule.  ASHRAE  Standard  90.2- 
1993  also  provides  substantive  technical 
improvements  to  the  proposal. 

1.  Model  Energy  Code.  1992 

Currently,  the  MEC  is  the  most  widely 
accepted  and  used  residential  energy- 
efficiency  code  in  the  United  States. 
Seventeen  states  have  adopted  the  MEC. 
or  modffied  versions  of  the  MEC,  as 
their  energy  code.  Approximately  20 
percent  of  new  home  loans  are  issued  or 
guaranteed  by  the  Department  of 
Housing  and  Urban  Development,  the 
Department  of  Veterans  Afhirs,  and  the 
Rural  Economic  and  Community 
Development  group  of  the  Department 
of  Agriculture.  Sudi  loans  or  loan 
guarantees  require  compliance  with  the 
MEC.  1992.  The  MEC  has  been 
promulgated  jointly  by  the  three  model 
code  organizations:  the  Building 
Officials  and  Code  Administrators 
International;  the  International 
Conference  of  Building  Officials;  and 
the  Southern  Btiilding  Code  Congress 
International  under  the  auspices  of  the 
Cotmdl  of  American  Building  Officials. 
The  MEC  is  provided  as  a  model  and 


>  Tbsn  an  othar  tmildiiig  eoargjr  codas  that  aia 
state-specific  or  ragkmal  tiut  ■!•  not  considarad. 


intended  for  adoption  by  state  and  local 
jurisdictions. 

The  provisfons  of  the  MEC.  1992 
regulate  the  design  of  building 
envelopes  for  adequate  thermal 
resistance  and  low  air  leakage  and  the 
design  and  selection  of  mechanical, 
electaical.  service  water-heating  and 
illumination  systems  and  equipment 
which  will  maUe  effective  use  of 
energy  in  new  building  construction. 
The  MEC  provides  flexibility  to  permit 
the  use  of  innovative  approaches  and 
techniques  to  achieve  efficient 
utilization  of  energy.  These  provisions' 
are  structured  to  permit  compliance 
with  the  intent  of  the  code  by  any  one 
of  the  following  paths  of  design:  (1)  A 
systems  analysis  approach  for  the  entire 
residential  buildirq;  and  its  energy-using 
subsystems,  inducting  buildings  which 
utilize  renewable  sources  (Chapter  4), 

(2)  a  building  design  by  component 
perfcmnanoe  ^prMch  (Chapter  5)  and. 

(3)  building  darign  by  acceptable 
practice  (dbaptor  6). 


2.  The  Cuimit  Federal  Standanis 

On  August  25, 1988.  the  Department 
published  standards  for  new  Federal 
residential  buildings  (53  FR  32536).  It 
established  building  energy-efficiency 
standards  for  the  design  and 
constructicHi  of  Federal  residential 
buildings. 

The  current  Federal  standards  require 
that  Federal  agencies  use  software  to 
create  project-specific  compliance  forms 
that  are  then  completed  by  prospective 
builders  to  demonstrate  compliance 
with  minimiiin  energy-efficiency 
requirements.  The  process  must  be 
undertaken  for  each  project.  The  micro- 
computer software  program. 
Conservation  Optimization  Standard  for 
Savings  in  Fedaal  Residences 
(COSTSAFR).  uses  local  construction, 
maintenance  and  replacement  costs, 
local  climate  data,  and  local  fuel  costs 
to  determine  an  energy-efficient  and 
cost-effective  energy  usage  goal  for  any 
of  nine  residential  building  unit  types 
addressed  in  the  COSTSAFR  program 
data  base.  COSTSAFR  calculates 
project-specffic  minimum  energy- 
efficiency  requirements  and  presents 
these  requirements  in  compliance  forms 
known  as  "the  point  system."  The  use 
of  COSTSAFR  eluninated  the  need  for 
performing  lengthy  calculations  or 
mwking  uninformed  choices  regarding 
the  selection  of  energy-efficiency 
measures.  COSTSAFR  is  designed  so 
that  implementing  officials,  designers, 
and  buUders  can  easily  tell  if  a  proposed 
combination  of  measures  will  result  in 
energy-efficiency  levels  that  meet  or 
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exceed  the  COSTSAFR  required  level 
for  cost-e£fiective  energy-efficiency  in  a 
building. 

The  Department  decided  not  to  use 
COSTSAFR  as  the  basis  for  this  new 
Federal  proposed  rule  because  it  cannot 
always  be  assured  of  complying  with 
the  new  legislative  requirements.  In 
particular,  COSTSAFR  can  generate 
energy-efficiency  requirements  that  do 
not  meet  the  MEC,  1992  energy -efficient 
levels  specified  by  EPACT.  The  software 
would  have  to  be  reconfigiued  to 
eliminate  this  possibility. 

3.  Standard  90.2-1993 

Standard  90.2-1993,  Energy-Efpcient 
Design  of  New  Low-Rise  Residential 
Buildings,  is  a  standard  for  residential 
construction  published  by  the  American 
Society  of  Heating,  Refrigerating  and  Air 
Conditioning  Engineers  (ASHRAE),  Inc. 
Standard  90.2-1993  is  the  next 
generation  residential  component  of 
ASHRAE's  earlier  Standard  90  (1975) 
and  Standard  90A-1980,  which 
specified  design  requirements  for 
energy-efficient  commercial  and 
residential  buildings.  Standard  90.2- 
1993  sets  criteria  for  the  building 
envelope,  heating  equipment  and 
systems,  air-conditioning  and  systems, 
and  provisions  for  overall  building 
design  alternatives  and  trade-ofb. 

n.  Kelafionriup  Between  tbe  ] 
Ink,  tfw  MEC  1992,  dw  CiuTent 
Federal  RaaideatUl  StawUrds, 
Standard  90.2-19»3,  and  Otfaar  Federal 
Initiatii 


A.  General 

The  Department  has  decided  to 
develop  a  proposed  rule  similar  in 
format  to  the  MEC  rather  than  modify 
the  current  Federal  residential  building 
standards.  Currently,  construction 
professionals  are  more  finniliar  with  the 
MEC,  1992  format  and  content  than  the 
Federal  standards.  This  fiamiliarity  with 
the  MEC  requirements  and  format  is 
likely  to  reduce  costs  associated  with 
the  development  and  use  of  building 
specifications  consistent  with  those  of 
the  MEC.  The  consistency  of  the 
proposed  rule  with  industry-wide 
practice  wrill  facilitate  implementation 
by  Federal  agencies  of  the  final  rule. 
Cunmtly.  10  CFR  Part  435  contains 
standards  for  Federal  commercial 
buildings  (Subpart  A),  a' reserved 
section  that  was  intended  for  voluntary 
standards  for  new  non-Federal 
residential  buildings  (Subpart  B),  and 
standards  for  Federal  residential 
buildings  (Subpart  C).  On  August  6, 
1996,  the  Department  proposed  to 
remove  Subpart  A  from  Part  435  and 
republish  it  as  a  new  Part  434  in  the 


Code  of  Federal  Regulations.  (61  FR 
40882).  In  today's  proposed  rule, 
Subparts  B  and  C  would  be  removed 
and  Part  435  would  be  revised  to 
establish  standards  for  Federal 
residential  buildings  only. 

B.  Relationship  Between  the  Pmposed 
Rule  and  the  MEC.  1992 


The  proposed  rule  would  adopt 
portions  of  the  Model  Energy  Code, 
1992  verbatim.  There  are,  however, 
some  requirements  in  the  proposed  riile 
that  exceed  the  MEC,  1992  resulting  in 
increased  energy-efficiency.  Many  of  the 
provisions  improving  energy-efficiency 
are  found  in  the  1993  and  1995  versions 
or  the  1994  amendments  to  the  MEC, 
1993.  Those  aspects  of  the  proposed 
rule  that  exceed  the  MEC,  1992  resulting 
in  increased  energy -efficiency  are:  (1) 
more  stringent  thermal  envelope 
requirements,  (2)  insulating  of  crawl 
space  walls,  (3)  sealing  recessed  light 
fixtures,  (4)  heating  and  cooling 
equipment  capacity  requirements,  (5)  air 
distribution  system  construction,  and 
(6)  heat  traps. 

The  proposed  rule  would  also  make 
revisions  to  the  Model  Energy  Code, 
1992,  that  are  consistent  with  current 
building  construction  practice.  These 
include  requirements  for  (1)  insulation 
inspection,  (2)  window  and  door 
thermal  performance  ratings,  (3) 
improved  performance  path 
specifications,  (4)  metal  framing 
construction  and,  (5)  radon  and  other 
indoor  air  pollutants.  The  requirements 
referenced  in  (l)-<4)  above,  do  not  save 
energy  but  help  ensure  that  energy 
savings  are  achieved.  Requirements 
concerning  radon  and  other  indoor  air 
pollutants  are  consistent  with  health 
and  safety  needs. 

Further,  the  Department  has  made 
miscellaneous  minor  changes  to  the 
MEC.  1992  to  improve  the  clarity  and 
useability  of  the  rule.  These 
miscellaneous  changes  are  not  expected 
to  have  any  impact  on  the  agencies  or 
their  contractors. 

The  proposed  rule  is  on  the  average, 
.1  percent  more  energy-efficient  than 
the  Model  Energy  Code,  1992  for  single- 
family  residences  and  26  percent  more 
energy-efficient  than  the  Model  Energy 
Code,  1992  for  multi-Cunily  residences 
for  heating  and  cooling. 

C.  Relationship  Between  the  Pmposed 
Rule  and  the  Current  Federal 
Residential  Standards 

There  are  significant  differences  and 
similarities  between  the  proposed  nde 
and  the  current  standards.  Ilie  current 
standards  have  a  point  system  related  to 
energy  cost  that  permits  tradeofii  among 
energy-efficiency  measures,  while  the 


proposed  rule  has  an  overall  U-value 
that  {>ermits  tradeoffs  in  envelope 
measures.  The  use  of  microcomputer 
software  is  necessary  to  determine  the 
requirements  of  the  current  standards, 
whereas,  the  requirements  of  the 
proposed  rule  are  contained  in  a 
hardcopy  publication.  Both  have  a 
similar  whole  building  energy  usage 
analysis  compliance  approach. 

The  current  Federal  standards  will 
not  always  assiue  the  user  of  meeting  or 
exceeding  the  reqiiirements  of  the  MEC, 
1992.  The  Deparbnent  has  demonstrated 
that  residential  buildings  designed 
using  COSTSAFR  will  have  a  less 
stringent  level  of  thermal  performance 
than  those  buildings  designed  using  the 
requirements  of  the  propcoed  rule. 


D.  Relationship  Between  the  Proposed 
Rule  and  Standard  90.2-1993 

A  niunber  of  features  from  Standard 
90.2-1993  are  included  in  today's 
proposed  rule.  These  provisions  address 
feasible  residential  design  featxires  not 
presently  or  adequately  addressed  by 
the  MEC,  while  providing  the  potential 
for  further  energy  savings  in  the 
proposed  rule.  They  include  heating    . 
and  cooling  equipment  sizing 
limitations;  default  thermal  performance 
data  for  metal  frame  walls;  and  heat 
traps  on  water  heaters  for  potable  water. 

Standard  90.2-1993  has  been  put  into 
code  format  providing  a  similar 
structiire  for  both  the  standard  and  the 
proposed  rule.  Both  also  have  three 
alternative  compliance  paths  of  similar 
nature.  Standard  90.2-1993  however, 
has  more  complexity  than  the  respective 
compliance  options  of  the  proposed 
rule.  The  Department  believes  that  this 
greater  complexity  of  Standard  90.2- 
1993  would  make  it  more  difficult  to 
adopt,  use.  and  enforce  than  the  MEC. 
which  is  the  basis  for  the  proposed  rule. 
The  Department  also  believes  that  the 
complexity  and  differences  between 
Standard  90.2-1993  and  the  MEC  would 
have  made  it  difficult  for  the 
Department  to  have  assured  the  user  of 
meeting  the  minimum  energy-efficiency 
requirements  of  the  MEC,  1992.  The 
Department  determined  that  the 
necessary  cost  and  resources  to  revise 
Standard  90.2-1993  as  the  proposed 
Federal  residential  rule  and  that  would 
meet  or  exceed  the  MEC.  1992  would 
not  be  warranted.  The  proposed  rule 
looks  to  the  broad  recognition  and 
penetration  enjoyed  by  the  MEC  within 
the  conununity  of  residential  designers, 
builders  and  eoiforcement  officials  to 
facilitate  its  implementation  by  the 
Federal  sector. 


E.  Relationship  to  Other  Federal 
Initiatives 

The  proposed  rule  would  establish 
the  minimum  level  of  energy-efficiency 
for  new  Federal  buildings.  The  rule 
works  in  conjunction  with  two  related 
Federal  initiatives  designed  to 
encourage  cost-effective  efficiency 
improvements  for  new  buildings  beyond 
the  minimum  requirements  of  the 
proposed  rule.  First,  £xecutjve  Order  on 
Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities, 
Executive  Order  No.  12902  (59  FR 
11463,  March  8, 1994).  specifically 
reqmres  that,  "Each  agency  involved  in 
the  construction  of  a  new  facility — shall: 
(1)  design  and  construct  such  facility  to 
minimirft  the  Ufo  cycle  cost  of  the 
facility  by  utilizing  energy  efficiency, 
water  conservation,  or  solar  or  other 
renewable  energy  technologies."  Section 
306(a)  of  Executive  Order  12902.  It  also 
requires  agencies  to  "ensure  that  the 
design  and  construction  of  facilities 
meet  or  exceed  the  energy  performance 
standards  applicable  to  Federal 
residential  or  commercial  buildings  as 
set  forth  in  10  CFR  Part  435.  local 
building  standards,  or  a  Btu-per-gross 
square-foot  ceiling — whichever  will 
result  in  a  lower  1^  cycle  cost  over  the 
life  of  the  facility."  Section  306(aH2)  of 
Executive  Order  12902.  In  addition. 
Federal  agencies  shall  increase,  to  the 
extent  practicable  and  cost-effective, 
purchases  of  products  that  are  in  the 
upper  25  percent  of  energy  efficiency  for 
all  similar  products,  or  products  that  are 
at  least  10  percent  mme  efficient  than 
the  minimum  level  that  meets  Federal 
standards.  Section  507(a)(2)  of 
Executive  Order  12902.  This  latter 
provision  is  being  implemented  through 
the  Department's  "Procurement 
Challenge  Program"  that  notifies 
Federal  agencies  of  the  availability  and 
performance  of  these  high-efficiency 
options.  This  "Procurement  Challenge 
Program"  is  being  coordinated  with  the 
EPA  "Energy  Star"  product 
specification  activities.  In  addition,  the 
Department's  Office  of  Building 
Technologies,  State  and  Community 
Programs  provides  detailed  technical 
information  on  state-of-the-art  energy* 
efficiency  equipment  for  new  buildings. 
These  sources  of  technical  assistance 
can  help  Federal  agencies  specify 
highly-efficient  equipment  for  new 
Federal  rasideotial  buildings. 

Second,  section  435.108  of  today's 
proposed  rule  reCarences  the 
requirements  of  10  CFR  Part  438 
governing  lifa-cjrcle  cost  analysis  for 
Fedraal  energy  hivestmeots.  The  Ufa- 
cycle  cost  anal]rais  provisions  found  in 
10  CFR  Part  436  allow  agencies  to 


determine  when  additional  or  alternate 
energy-efficiency  measures  would 
provide  net  benefits  in  the  form  of 
energy  cost  savings  to  ensure  that 
measures  selected  are  cost-effective  to 
the  Federal  government  This  is 
especially  relevant  in  areas  where 
energy  costs  are  higher  than  presumed 
for  the  analysis  supporting  today's 
proposal,  and  for  innovative 
technologies  and  specifications  that 
cannot  be  readily  incorporated  into  the 
proposed  rule.  "Hie  microcomputer 
program  entitled  "ARES"  (Automated 
Residmtial  &iergy  Standard)  can  be 
used  for  evaluating  the  life-cycle  cost- 
effectiveness  of  various  thermal 
envelope  energy-efficiency  measures 
(EEMs)  that  can  be  more  energy-efficient 
than  the  requirements  of  the  proposed 
rule.  The  Department  is  currentiy 
conducting  life-cycle  cost  analjrsis  that 
would  identify  energy-efficiency 
measures  that  are  economically  justified 
in  specified  circumstances  and  exceed 
the  minimum  requirements  of  the 
proposed  rule.  The  Department  will 
provide  the  results  of  this  aiial3rsis  to  the 
Federal  agencies  to  assist  them  in  the 
design  and  construction  of  energy- 
efficient  Federal  residential  buildings. 

m.  Descriptioiiof  the  Prepoeed  Rnle 
and  DiflEBrenoea  Between  die  Propoeed 
Rnle  and  tbe  Model  Energy  Code.  1982 

This  section  describes  die  proposed 
rule  and  the  di&rences  between  the 
proposed  rule  and  the  Model  Energy 
Code,  1992.  Those  sections  of  the 
proposed  rule  not  specifically  addressed 
here  have  been  adopted  from  the  MEC, 
1992.  Minor  language  and  citation 
changes  will  not  be  noted.  The 
discussicm  below  corresponds  to  die 
subparts,  sections,  paragraphs,  and 
subparagraphs  in  the  proposed  rule.  The 
sections  identified  as  reserved  are 
discussed  briefly. 

A.  Subpart  A:  Administration  and 
Enforcement 

This  subpart  describes  the  scope  and 
general  requirements  of  the  rule,  the 
requirements  concerning  the 
identification  and  maintenance 
information  on  building  materials  and 
equipment,  the  use  of  alternate 
materials,  the  application  of  the 
proposed  rule  if  sections  are  in  conflict, 
and  the  requirement  for  a  lifis-cyde  cost 
analysis. 

Proposed  sections  435.101-108 
contain  changes  frran  die  MEC.  1992.  as 
discussed  below.  The  Department 
believes  that  die  provisions  discussed 
below  are  technologically  feasible,  and 
are  of  such  minimal  cost  that  the 
benefits  of  such  requirements  make 
them  ecmcHnically  justified. 


1.  Sections  435.102.1.2  and  435.102.1.3: 
Building  Envelope  Insulation  and 
Insulation  Installation 

The  sections  require  that  insulation 
installed  in  the  building  be  clearly 
marked  so  that  the  "R-value"  of  the 
insulation  can  be  easily  verified.  The 
blown  or  sprayed  attic  insulation 
"depth"  marker  requirement  is 
contained  in  the  MEC,  1995  but  not  in 
the  MEC.  1992.  The  insulation  depth 
markers  will  help  ensure  that  the 
^Iffimwtl  thickness  of  the  loose-fill 
ceiling  insulation  can  be  verified. 
Verification  of  the  ceiling  insulation 
assures  that  the  designed  energy- 
efficiency  performance  of  the  building 
ceiling  can  be  achieved  at  a  minimal 
cost  to  the  government  The  associated 
costs  are  minimAl  compared  to  the 
possibility  of  inRtafling  insulatiou  that  is 
less  than  the  required  designed 
thirlmaaa  and  thereby  loses  energy.  The 
use  of  depth  markers  is  technologically 
feasible  because  a  marker  is  a  simple 
ruler  graduated  in  one-inch  increments 
and  affixed  to  the  roof/ceiling  framing. 

2.  Section  435.102.3:  Fenestration 
Product  Rating,  Certification,  and 
Labeling 

Section  121  of  EPACT  requires  the 
Secretary  of  Energy  to  make  a 
determination,  within  one  year  of 
enactment,  on  whether  a  window 
energy  rating  and  labeling  ^ogiam 
established  by  the  National  Fenestration 
Rating  Council  (NFRC)  meets  the 
objectives  of  the  legislation.  If  not,  the 
Department  is  to  develop  a  mandatory 
rating  program.  The  Secxetary's 
provisional  determination  concluded 
that  the  NFRC  voluidary  national 
window  rating  program  meets  the 
requirements  of  EPACT.  (September  23, 
1994.  59  FR  48865. 48868).  The 
Department  supports  the  NFRC  efforts 
to  establish  a  unifOTm,  national  rating, 
cotification  and  labeling  program 
through  inctvporation  of  the  NFRC 
program  in  Federal,  state  and  local 
government  and  national  voluntary 
codes  and  standards. 

The  verification  of  window  and  door 
assembly  U-values  is  a  significant 
elemmt  in  determining  the  overaU  U- 
vafaie  or  thermal  perfofinanoe  of  the 
building  envelope,  wddch  is  a  key  fiKtor 
in  adiieving  compliance  with  the 
proposed  rule.  Section  435.102.3  of  the 
proposed  rule  requires  that  when 
Federal  agencies  purchase  fisnestration 
products,  the  U-value  (conductive  heat 
transfer)  for  that  fanesMion  product 
(window,  door,  and  skyli^t)  shall  be 
assigned.  If  the  product  has  been  tested 
in  accordance  with  NFRC  100-91 
(Procedure  Cor  Deteniining  Fenestration 
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Product  Thennal  Properties),  the  NFRC 
U-value  shall  be  used.  The  rating 
procedure  tests  the  fenestration 
products  to  determine  the  conductive 
heat  transfer  properties  and/or 
'  characteristics  of  the  product. 

If  fenestration  products  are  not  tested 
in  accordance  with  NFRC  100-91,  a 
.  defeult  U-value  will  be  assigned,  using 
Tables  102.3.1  and  102.3.2  located  in 
the  Appendix  of  the  proposed  rule.  The 
de&ult  values  represent  a  conservative 
energy-efficiency  performance  potential 
of  a  product  based  on  characteristics  of 
the  product  which  are  verifiable  by 
visual  inspection.  The  NFRC  100-91 
rating  procedure  and  the  default  U- 
value  tables  for  non-tested  products  in 
the  proposed  rule  are  those  found  in  the 
MEC.  1995. 

There  is  no  standard  for  rating  the 
energy-efficiency  (U-values)  of  window 
and  door  assemblies  in  the  MEC,  1992. 
The  inclusion  of  the  requirement  to 
assign  U-values  to  fenestration  products 
will  potentially  save  energy  costs  by 
eliminating  inaccurate  U-values  or 
ratings  that  do  not  reflect  the  total 
window  or  door  assembly  thermal 
performance.  Thus  assigning  U-values 
or  defeult  U-values  helps  to  ensure  that 
the  claimed  thermal  performance  of 
fanestration  products  will  actually  be 
achieved  in  hoiising  construction. 

The  NFRC  procedure  provides  a  feir 
and  accurate  rating  of  window  and  door 
thermal  performance.  Over  22.000 
products  have  been  rated  by  the  NFRQ 
The  ratings  of  window  and  door  thermal 
performance  are  recognized  by  at  least 
six  states  in  their  building  code 
provisions  regarding  energy-efficiency. 

Windows  uid  doors  that  are  rated  in 
accordance  with  NFRC  100-91  may 
result  in  an  expoiditure  by  die  product 
manufacturer.  However,  NFRC  100-91 
is  set  up  so  that  every  window  or  door 
unit  need  not  be  tested  individually. 
The  results  of  a  few  actual  tests  are 
extrapolated  by  computer  modeling  to 
the  manufacturer's  entire  product  line. 
Thus  the  per  unit  cost  of  receiving  a 
NFRC  rating  is  relatively  small. 
Alternatively,  a  fenestration  product 
manufacturer  can  elect  not  to  test  and 
save  the  associated  costs,  and  receive 
the  default  U-value  rating. 

Assigning  a  U-value  according  to  the 
new  rating  procedure  can  change  the 
rating  received  by  particular  ¥rindows. 
A  model  that  was  previously  rated  at  0.4 
might,  for  example,  be  rated  undor  the 
new  system  at  0.5.  As  a  result,  thera 
may  bie  situatioiu  in  which  agencies 
would  change  the  wrindow  selected  in 
order  to  keep  with  the  code's  U-value 
requirements.  That  change  could  result 
in  higher  purchase  prices,  but  would 
reduce  building  energy  use  as  welL  The 


use  of  energy-efficient  windows  is 
becoming  standard  building 
construction  practice  in  most  regions  of 
the  nation,  particularly  in  the  northern 
tier  states,  indicating  their  general  cost- 
effectiveness  in  today's  building 
markets.  Given  the  nominal  cost  per 
unit  for  NFRC  testing  and  rating  and  the 
general  cost-eQiactiveness  of  eneigy- 
efficient  windows,  the  Department  has 
determined  that  the  «««igning  of  U- 
values  in  accordance  with  NFRC  100-91 
or  default  U-values  in  the  proposed  rule 
is  economically  justified.  See  the 
Technical  Support  Document,  section 
6.7,  page  6.6. 

3.  Section  435.104:  (Reserved] 

The  proposed  rule  does  not  include 
the  section  entided.  "Plans  and 
Specifications"  from  the  MEC.  1992. 

4.  Section  435.105:  [Reserved] 

The  MEC.  1992  has  requirements 
concerning  the  inspection  by  the 
building  official  of  construction  or  wodc 
for  which  a  building  permit  is  required. 
Federal  agencies  have  various 
procedures  concerning  the  inspection  of 
construction.  Section  435.105  is 
reserved  in  the  proposed  rule  to  allow 
Federal  agencies  the  flexibility  of  using 
their  own  requirements  concerning  the 
inspection  of  residential  construction. 

5.  Section  435.106:  [Reserved] 

The  proposed  rule  does  not  include 
the  section  entitled,  "Validity"  from  the 
MEC,  1992. 

6.  Section  435.107:  Precedence 

The  Model  Energy  Code,  1992 
contains  no  statement  addressing  the 
order  of  precedence  between  potentially 
conflicting  requirements  of  the 
proposed  code  and  those  of  a  reference 
standard.  Section  435.107.1  of  the 
proposed  rule  clarifies  which 
requirements  that  shall  apply. 

7.  Section  435.108:  Life-Cycle  Cost 
Analysis 

The  MEC.  1992  contains  no 
requirements  related  to  life-cycle  costs. 
The  proposed  rule  would  require 
building  design(s)  of  Federal  residential 
buildings  to  be  evaluated  consistent 
with  Subpart  A  of  10  CFR  Part  436. 
which  specifies  methodologies  and 
procedures  for  Ufa-cycle  coat  analyses  of 
Federal  buildings. 

B.  Subpait  B:  Definitions 

This  subpart  includes  definitions  f(x 
all  relevant  words  or  {dirases  that  have 
a  specific  meaning  within  the  context  of 
the  rule.  In  accordance  with  the 
proposed  rule,  new  definitions  not  in 
die  MEC.  1992  have  been  added  and 


unneeded  definitions  have  been 
removed.  For  example,  definitions 
related  to  the  radon  control 
requirements  have  been  added  and 
definitions  related  to  non-residential 
HVAC  systems  and  components  not 
regulated  by  this  rule  have  been  deleted. 
Appendix  D  in  the  Technical  Support 
Document  identifies  those  definitions 
that  have  been  added  or  removed. 

C.  Subpart  C:  Design  Conditions 

This  subpart  gives  sources  for  heating 
and  cooling  degree-day  data,  establishes 
design  conditions  for  die  si^ng  of  the 
heating,  ventilating,  and  air- 
conditioning  system,  and  provides 
reference  standards  for  mechanical 
ventilation  criteria.  Other  than 
identifying  cooling  degree-days  and 
providing  more  specffic  information  on 
where  one  may  obtain  weather  data,  this 
section  is  unchanged  from  the  MEC, 
1992. 

D.  Subpart  D:  Design  by  Systems 
Analysis:  Design  Utili^ng  Renewable 
Energy  Sources 

This  subpart  contains  a  compliance 
approach  that  may  be  used  as  an 
alternative  to  Subpart  E.  Subpart  E 
contains  the  minimum  energy-efficiency 
requirements  for  the  thermal 
performance  of  new  Federal  residential 
buildings. 

Subpart  D  requires  that  the  user 
conduct  an  annual  eneigy  anal]rsis.  It 
defines  the  general  methodology  and 
rides  for  this  energy  comparison.  A 
proposed  building  complies  with  this 
rule  if  its  calculated  anmml  energy 
usage  is  less  dian  or  equal  to  the  energy 
usage  of  a  similar  building  (referred  to 
as  the  "standard  design")  designed  in 
accordance  with  Subpart  E.  The  annual 
energy  analysis  methodology  is 
equivalent  to  that  in  Chapter  4  of  MEC, 
1992  but  provides  more  direction  and 
specffic  detail  on  how  the  anniml  energy 
analysis  shall  be  conducted,  as 
discussed  below. 

1.  Section  435.402.1:  Enragy  Analysis 

A  critical  parameter  for  performing 
any  ccHnparative  energy  analysis  is 
defining  the  space  heating,  air 
conditioning,  and  service  water  heating 
equipment  and  the  efficiency  or 
performance  levels  of  that  equipment 
for  the  "standard"  design. 

As  in  the  MEC.  1992.  the  proposed 
rule  would  require  diat  the  standard  «pH 
the  proposed  design  be  compared 
utilMng  the  "same  eneigy  source(s)  for 
the  same  functions."  These  energy 
sources  aie^ietatmined  by  the  Subpait 
E  provisions  governing  the  selection  of 
equipment  This  energy  consumption 
pioviaim  is  similar  to  the  provision  in 


section  402.1  contained  in  the  MEC, 
1992  and  1993.  The  only  substantive 
difference  between  the  proposed  rule 
and  the  earlier  versions  of  the  MEC  that 
relate  to  this  section  is  the  application 
of  lifs-cycle  cost  requirements. 

In  order  to  comply  with  Subpart  D,  a 
proposed  design  must  be  at  least  as  life- 
cycle  cost-efEective  as  the  standard 
design  and  use  no  more  energy  than  the 
standard  design.  In  the  event  that  the 
proposed  design  utilizes  more  than  one 
energy  source  and  increases  the 
consumption  of  one  energy  source  and 
decreases  the  consumption  of  the  other 
energy  source,  then  the  overall  energy 
consumption,  measured  at  the  site,  must 
be  less  than  or  equal  to  the  standard 
design.  Because  die  energy  sources  in 
the  standard  and  proposed  design  must 
be  the  same,  changes  in  energy 
consumption  that  affect  more  than  one 
energy  source  woidd  be  limited  to 
variations  in  equipment  efficiency  and 
types  and  building  thermal  envelope 
efficiencies. 

Because  methods  for  consistendy 
measuring  and  comparing  the  energy 
performance  of  new  technologies  take 
time  to  develop,  the  proposed  design 
may  utilize  newer  equipment  types  not 
covered  using  current  Department  test 
procedures.  "Hie  Department  is 
requesting  comment  on  methods  of 
addressing  newer  equipment 
technologies  for  which  a  recognized 
means  of  evaluating  and  comparing 
energy  performance  have  not  yet  been 
fully  developed. 

2.  Section  435.402.1.1:  Input  Values/ 
Assumptions  for  Group  R  (Single- 
Family  and  Multi-family  Low  Rise) 
Buildhigs 

This  proposed  rule  spedfies  input 
values/assumptions  for  certain  energy- 
related  building  parameters  that  must  be 
used  in  the  whole  building  energy 
analysis  comparison.  These  values  were 
taken  from  tlw  MEC,  1995.  In  contrast, 
the  MEC.  1992  does  not  provide 
spedfication  of  these  values.  For 
example,  if  the  builder  or  designer 
chooses  to  use  the  annual  eneigy 
analysis  approach,  the  thermostat  set 
points  that  must  be  assumed  are  givm 
in  Table  402.1.1-4.  whereas  the  MEC, 
1992  inovides  no  informatitHi. 

The  specification  of  input  values/ 
assumptions  perfinms  two  fimctims. 
Pint,  it  eliminates  the  time  and  eSmt 
that  each  user  needs  to  set  these  values/ 
assumptions  individuaUy.  SeciHul.  it 
esteblishea  ground  niks  that  awire 
consistency  among  difEerant  wdiole 
building  annual  eoesgy  anafysaa  and 
hdns  prevent  mfauae  of  this  api»oach. 

"Hm  Depeitiiient  has  detenmiied  that 
specifying  the  input  valuea/aasiimptinns 


to  annual  energy  analyses  comparisons 
is  technologically  feasible  because  it  is 
consistent  with  current  building  energy 
usage  analysis  practice  aad  is  the  only 
way  to  verify  consistency  in  analytical 
results  across  the  difiisrent  analytical 
tools.  The  specification  of  input  values 
is  also  economically  justified  since 
failure  to  specify  such  input  values 
could  result  in  the  approval  of 
noncomplying  or  unrealistic  building 
designs  and  imnecessary  energy  cost 
increases.  The  introduction  of  erroneous 
date  would  add  unwarranted  time, 
effint,  and  cost  to  the  project 

The  Department  has  included  many 
new  annual  energy  analysis  input 
values/assumptions  in  the  proposed 
nde.  See  the  "Technical  Support 
Document  section  6.8.  page  6.8. 

3.  Section  435.403.3:  Passive  Solar 
Design  Analysis 

The  MEC.  1992  and  1995  do  not 
include  direction  on  methodologies  for 
measuring  the  enragy  impacts  of  solar 
space  conditioning.  This  section  of  the 
proposed  rule  allows  for  the  optional 
use  of  "BuildeiGoide,"  a  software 
program  that  calculates  heating  and 
cooling  loads  for  solar  technologies. 
"BuildeiGuide"  was  produced  ^  the 
Department  in  partnership  with  the 
Passive  Solar  Industries  Council  and  the 
National  Renewable  Energy  Laboratory. 
The  resulting  "BuildeiGuide"  package 
is  specffic  to  some  2400  United  Stetes 
locations,  and  uses  a  methodology  that 
is  based  on  15  years  of  solar  energy 
research.  The  Department  has 
determined  that  "BuildeiGuide"  is  a 
well  developed,  widely  distributed  and 
recognized  software  program.  Other 
reliable  tools  for  calculating  eneigy 
usage  of  solar  technologies  or  other  new 
energy-efficiency  measures  can  be  used. 
The  Department  recognizes  that  designs 
using  renewable  eneigy  sources  for 
space  btHiditioning  or  water  heating  may 
bie  economically  justffied.  The 
Department  is  promotiQg  ways  to 
further  stimulate  the  use  of  renewable 
sources  of  enogy.  The  Department 
welcomes  additional  suggestions  on 
approaches  for  creditiog  measuras  that 
use  renewable  sources  of  energy. 

E.  Subpait  fi:  Design  by  Component 
Perfonnance  AppnatA 

Sections  435.501-505  contain  the 
mininnun  snuiuy  uffidency 
requirements  fw  the  thermal 
perfonnanoe  (rf  building  envelope 
components,  building  menhanical 
systems  and  eqpiipment  service  water 
*mmH«^  and  dectaical  power  and 
limiting.  Compliance  with  the 
raquiianients  of  Sul^Mit  E  is  lequiiad 
umeas  die  optioDal  compliance 


approach  prescribed  in  Subpart  D  is 
used. 

The  building  envelope  requiraments 
apply  to  the  building  components 
endosing  conditioned  space,  induding: 
roof/ceilhi^,  above  grade  walls,  slab- 
on-grade  floors,  floors  over 
unconditioned  spaces,  basement  walls,  ~ 
crawl  space  walls,  doors,  windows,  and 
skylights.  The  proposed  r\de  also' 
contains  requirements  HmiHng  air 
infiltration  throu^  the  building 
envelt^. 

The  mwrhanirwl  systems  and  - 
equipment  performance  requirements 
set  heating  and  cooling  equipment  load 
capacity  (sizing)  limits,  temperatun  and 
humidity  control  requirements. . 
distribution  system  ccmstruction  and 
insulation  requirements,  and 
backdrafting  *«»«Hng  requirements.  The 
requirements  relating  to  electrical  power 
and  lighting  systems  appfy  only  to 
multi-family  residences,  "rhe 
mechanical  equipment  section  does  not 
require  mechanical  equipment 
effidendes  that  exceed  cunent  Federal 
fninimiim  Standards. 

Sections  435.501-505  of  the  proposed 
rule  in  Subpart  E  revise  and  update  the 
requiremente  contained  in  Chapter  5  of 
the  MEC.  1992.  Subpart  E  contains  two 
separate  building  envelope  compliance 
approaches.  The  two  approaches  are:  (1) 
lira  individual  component  performance 
approach  and.  (2)  tlra  whole  building 
f>erformance  approach.  The  individual 
component  performance  approach 
(section  435.502.2.1)  gives  maximum 
Uo^  requirements  for  die  floor  over 
unheated  spaces,  wall,  and  roof/ceiling. 
The  different  elements  of  the  wall 
(insulation,  windows,  doors,  opaque 
wall),  the  floor  (insulation,  type  of 
floor),  or  the  roof/ceiling  (insulation, 
skyl^ts,  type  of  ceiling)  may  be  varied 
to  achieve  the  Uo.  The  whole  building 
performance  approach  (section 
435.502.2.2)  defines  the  maximum  Uo 
requirement  for  the  entire  building.  The 
user  can  then  tradeoff  among  the 
requirements  fax  the  walls,  floors,  and 
ro^oeilings  as  long  as  the  maximum  Uo 
for  the  entire  building  is  not  exceeded. 

1.  Major  Revisions  Fran  the  Model 
Energr  Code.  1992  That  Are  Contained 
in  Sulyart  E  of  the  Proposed  Rule 

The  mijar  substantive  changes  from 
the  MEC  1992  as  found  in  Subpart  E  are 
deaaibed  below. 

a.  Section  435.502:  Building  thennal 
envelope  requirements.  The  tebles 
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found  in  proposed  section  435.502,  and 
Figures  1  through  6  in  the  Appendix 
contain  the  building  thermal  envelope 
requirements.  These  requirements  are 
significantly  changed  from  the  MEC, 
1992  and  generally  are  more  stringent 
than  the  MEC,  1992,  except  for  the 
requirements  for  crawl  space  walls 
which  are  essentially  the  same  as  those 
in  the  MEC,  1992.  The  requirements  that 
are  more  stringent  than  the  MEC,  1992 
consist  of  minriiT^iim  Up-values  for 
above-grade  walls  including  windows 
and  doors,  roof/ceilings,  floors  over 
unheated  spaces,  basement  walls,  and 
minimum  R-values  for  slab-on-grade 
perimeters.  When  describing  the 
thermal  performance  of  a  building 
component,  consider  that  the  lower  a 
Uo-value,  the  more  energy-efficient  the 
component  and  the  hi^er  a  R-value,  the 
more  energy-efficient  the  component. 
The  Department  conducted  a  life-    ' 
cycle  cost  economic  analysis,  as 
specified  at  10  CFR  Part  436,  to  analyze 
these  thermal  envelope  requirements  so 
as  to  minimize  life-cycle  costs  to  the 
Federal  government.  The  assessment 
was  conducted  using  the  ARES 
computer  software  analyzing 
information  such  as  the  average  Federal 
cost  of  energy,  expected  energy  price 
increases,  and  typical  costs  for 
installation  and  maintenance  of 
proposed  measures.  The  economic 
analysis  considered  construction-related 
costs  and  space  heating  and  cooling 
energy  costs  for  881  cities  and  eight 
types  of  common  heating  fiiel/ 
equipment  types.  See  the  Technical 
Support  Document  (chapters  2  thru  5) 
for  a  detailed  description  of  the  analysis 
to  establish  the  building  thermal 
envelope  requirements. 

b.  Section  435.502.2.1.1.2:  Metal 
framing.  The  proposed  rule  includes  a 
detail^  new  table  (Appendix  Table 
502.2.1.1.2)  to  provide  users  with  the 
correction  factors  for  the  thermal- 
performance  values  of  wall  assemblies 
framed  with  metal  studs.  Table 
502.2.1.1.2  does  not  appear  in  the  MEC. 
1902  but  is  in  the  MEC,  1995  and 
Standard  90.2-1993.  This  table  provides 
a  standardized  treatment  of  heat  loss 
through  walls  framed  with  metal  studs. 
The  thermal  performance  requirements 
of  such  walls  are  the  same  as  those  for 
wood-framed  walls.  Metal  framing  is 
technologically  feasible.  Metal  wall 
assemblies  have  become  more  popular 
over  the  last  several  years  due  in  part  to 
the  price  increase  of  wood.  Metal 
framing  is  not  required  by  the  rule  and 
need  not  be  specified  wfanre  not  cost- 
effective  or  odierwrise  not  prefsmd. 

c.  Section  435.502.2.1.5:  Crawl  space 
walls.  Section  435.502.2.1.5  of  the 
proposed  rule  requires  floon  above 


crawl  spaces  vented  to  outdoors  to  be 
insulated.  This  requirement  is  contained 
in  the  MEC,  1995,  but  is  not  in  the  MEC, 
1992.  In  the  MEC,  1992  insulating  the 
crawl  space  wall  was  not  dependent  on 
whether  the  crawl  space  was  ventilated. 
Wall  insulation  for  vented  crawl  spaces 
is  ineSsctive  because  outside  air  will 
enter  the  crawl  space  through  the  vents. 
Increased  energy  usage  results  from  the 
uninsulated  heat  transfer  path  through 
the  floor  above.  Crawl  space  wall 
insulation  in  the  proposed  rule  is  an 
option  only  if  the  crawl  space  is  not 
vented.  The  Department  has  determined 
that  the  insidation  of  floors  over  vented 
crawl  spaces  is  technologically  feasible 
since  it  is  part  of  current  standard 
building  construction  practice. 

Further,  the  requirement  is 
economically  justified.  See  the 
Technical  Support  Document,  section 
6.3,  page  6.2. 

d.  S^tion  435.502.3.3:  Recessed 
lighting  fixtiues.  Recessed  lighting 
fixtures,  when  installed  in  the  building 
envelope,  must  be  properly  sealed  to 
prevent  unwanted  ceiling  air  leakage. 
The  requirement  is  contained  in  the 
MEC,  1995.  Without  this  requirement, 
recessed  lighting  fixtures  can  be  a 
significant  soiuce  of  energy  loss  due  to 
air  leakage  into  the  attic  space.  The 
MEC,  1992  has  no  requirements  relating 
specifically  to  recessed  lighting  fixtures. 

The  Department  has  determined  that 
the  insulation  and  sealing  of  recessed 
lighting  fixtures  are  technologically 
feasible.  These  practices  are  used  in 
current  building  construction  practice. 
The  requirement  is  economically 
justified  because  the  incremental  cost 
for  installing  well-sealed  recessed  light 
fixtures  is  less  than  the  cost  of  the 
energy  that  would  otherwise  be  lost  over 
the  25-year  analysis  period.  See  the 
Technical  Support  Ekx:ument,  section 
6.6,  page  6.5. 

e.  Section  435.503.2:  Mechani|»l 
equipment  efficiency.  Section  435.503.2 
addresses  the  selection  of  hanHng  and 
cooling  equipment  with  attention  to  the 
use  of  life-cycle  cost  principles.  The 
primary  difference  between  the  MEC, 
1992  and  the  proposed  rule  regarding 
this  section  is  that  the  proposed  rule 
includes  provisions  addrmsing  the  life- 
cycle  cost  of  the  installed  equipment 
The  MEC,  1992  has  no  requirements 
concerning  life-cycle  cost  principles.  In 
the  proposed  rule  when  selecting  among 
equipment  options  that  are  minimally 
compliant  with  Federal  performance 
standards,  that  option  with  the  lowest 
life-cycle  cost  is  to  be  selected.  The 
proposed  rule  allows  for  the  selection  of 
equipment  that  exceeds  Federal 
minimum  efficiency  standarda  under 
Subpart  E  providing  the  equipment  is  at 


least  as  life-cycle  cost  efiisctive  as 
equipment  that  is  minimally  compliant 
with  Federal  standards.  Agencies  are 
encouraged  through  the  Procurement 
Challenge  program  and  other  Federal 
initiatives  to  consider  more  energy- 
efficient  equipment. 

Given  the  large  range  of  heating  and 
cooling  equipment  types  and 
efficiencies  available,  this  section 
provides  a  simplified  method  for 
incorporating  life-cycle  cost  principles 
into  equipment  selection.  Two  options 
are  provided  for:  the  first  option 
requires  Federal  agencies  to  select  the 
most  cost-efiiactive  equipment  that  is 
minimally  compliant  with  Federal 
standards.  For  central  heating  and 
cooling  equipment  systems  for  multi 
femily  dwellings  that  service  multiple 
rather  than  individual  dwelling  units, . 
minimum  equipment  efficiencies  found 
in  the  codified  vereion  of  ASHRAE 
Standard  90.1-1989  are  used.  This 
approach  is  consistent  with  the  overall 
rule,  which  sets  building  envriope 
efficiency  requirements  at  a  level  that  is 
cost-eSsctive  on  average  when 
equipment  at  minimnnri  Federal 
efficiency  levels  is  used.  The  second 
option  aUows  for  the  use  of  any  other 
equipment  available,  provided  that  it  is 
at  least  as  cost-efiisctive  as  the  heating 
and  qooling  equipment  identified  under 
the  first  option.  This  second  option 
allows  for  the  use  of  more  efficient 
versions  of  equipment  that  are  subject  to 
minimum  Federal  standards  and  would 
allow  use  of  equipment,  such  as  natural 
gas  heat  pumps  or  ground  source  heat 
pumps,  that  are  not  covered  by  the 
Federal  standards. 

It  is  anticipated  that  for  most 
buildings,  an  informal  comparison  of 
local  costs  and  fiiel  availability  will 
identify  a  few  systems  as  the  most  likely 
to  be  the  most  cost-effective;  these 
systems  can  then  be  compared  in  more 
detail  to  identify  the  system  that  has  the 
lowest  life-cycle  cost  under  the  firat 
option.  If  any  other  equipment  is 
preferred,  a  single  additional  calcidation 
will  establish  whether  it  is  more  cost- 
effective  than  the  system  identified  in 
the  first  option. 

f.  Section  435.503.3.1.1:  Heating  and 
cooling  equipment  capacity.  The 
Department  has  included  limits  on 
equipment  capacities  in  section 
435.503.3.1.1  of  the  proposed  rule. 
These  requirements  are  taken  from  the 
codified  vereion  of  Standard  90.2-1993. 
The  MEC,  1992  has  no  requirements 
relating  to  the  sizing  of  heating  and 
cooling  equipment  Oversizing  of 
heating  and  cooling  equipment  results 
in  increased  «Migy  usage  since  the 
equipment  cycles  on  and  off  more 
frequently  and,  therefore,  tuns  at  a 


lower  average  efficiency  than  properly 
sized  equipment  Furthermore, 
oversized  cooling  equipment  is  less  able 
to  remove  moisture  from  the  air  and, 
therefore,  is  less  able  to  control 
humidity.  Also,  overaized  heating, 
ventilating,  and  air-conditioning 
equipment  also  generally  goats  more  to 
purchase  than  properly  sized 
equipment.  The  Department  believes 
that  the  requirement  is  technologically 
feasible  and  economically  justified 
based  on  the  discussion  above.  See  the 
Technical  Support  Document,  section 
6.2,  page  6.2.  However,  in  very  well 
insulated  homes,  equipment  sizing 
coidd  be  such  that  die  smallest  available 
size  of  intended  equipment  might  not 
meet  the  proposed  sizing  requirement 
The  Department  would  appreciate 
comments  on  what  designers  should  do 
if  unable  to  obtain  equipment  within  the 
equipment  capacity  requirements. 

g.  Section  435.503.5.7.2:  Duct  sealing. 
The  proposed  rule  would  contain  duct 
sealing  requirements  thdl  are  more 
stringent  than  those  in  the  MEC,  1992. 
A  requirement  that  all  low-pressure  air 
ducts  be  sealed  Mrith  mastic  with  fibrous 
backing  tape  was  added  as  section 
435.503.5.7.2  of  the  proposed  rule.  This 
requirement  is  also  in  the  MEC,  1995. 

Leaking  supply  and  return  ducts 
decrease  heating  and  cooling  equipment 
efficiency  and  increase  energy  usage 
while  not  meeting  resident  comfort 
requirements.  Many  studies  of  actual 
houses  have  revealed  leaky  ducts  to  be 
a  major  source  of  energy  loss.  One  study 
showed  leaks  of  15  percent  can  reduce 
air  conditioner  efficiency  by  33 — 50 
percent  See  the  Technical  Support 
Document,  section  6.4,  page  6.4.  To 
address  these  problems,  the  proposed 
rule  requires  all  low-pressure  supply 
and  return  ducts  outside  the 
conditioned  space  to  be  sealed  with 
mastic  with  fibrous  h«rH"g  tape.  In 
contrast,  the  MEC,  1992  requires  only 
that  the  supply  ducts  are  sealed  and 
allows  any  type  of  tape. 

Current  construction  practice  allows 
the  use  of  duct  tape  to  "seal"  cracks  and 
crevices  in  supply  and  return  air  ducts. 
Duct  tape  however,  is  not  a  sealant  A 
clean  sur&ce  and  a  tight  fit  are  required 
to  produce  a  "seal"  at  installation  and 
neither  of  these  conditions  is  routinely 
met  If  a  "seal"  is  obtained  at 
installation,  however,  the  tape  d^rades 
over  time  as  a  result  of  deterioration  of 
the  glue.  Properly  installed  duct  tape 
"seals"  often  will  leak  within  a  year  or 
two.  Repairing  leaking  ducts  after 
construction  can  be  costiy  or 
impractical  because  ducts  are  often  in 
inaccessible  locations  or  they  are 
wrapped  with  insolation  that  must  be 
removed  and  replaced. 


Mastic  is  a  permanent  sealant  It  does 
not  degrade  over  time,  and  is  expected 
to  last  for  the  life  of  the  home. 
Installation  is  uncomplicated,  with 
several  methods  of  application  from 
which  to  choose.  Mastic  has  excellent 
adhesive  and  cohesive  properties,  even 
on  typically  dirty  or  oily  surfaces  found 
at  the  construction  site.  The  cost  of 
sealing  ducts  in  existing  housing  is 
estimated  to  range  from  $50  to  $300 
when  the  installer  has  unrestricted 
access  to  the  ducts  without  mwlring  it 
necessary  to  remove  the  finished 
material  that  may  cover  the  ducts.  The 
cost  will  cleariy  be  lower  during 
construction  in  new  housing.  This 
requirement  is  technologicaUy  feasible 
because  mastic  and  tape  sealing  are 
found  in  ciirrent  building  construction 
practice.  The  requirement  is 
economically  justified  because  the  cost 
of  the  energy  saved  over  the  25-year 
analysis  period  would  exceed  the  cost  of 
the  additional  labor  and  materials  that 
would  be  used  to  comply  vrith  this 
section.  See  the  Technical  Support 
Document,  section  6.4,  page  6.4. 

h.  Section  435.503.5.9.1:  Backdrafting 
test  The  Department  has  included 
requirements  relating  to  the  prevention 
of  backdrafting  of  fowil-fuel'^niming 
appliances  in  the  proposed  rule.  The 
MEC,  1992  has  no  requirements  relating 
to  this  potential  health  hazard.  Chimney 
backdrafting  in  fossil-fuel-buming 
appliances  such  as  oil  or  gas-fired  water 
heaters,  gas-fired  clothes  driers, 
fireplaces,  or  wood  stoves  is  a  potential 
threat  to  occupant  health  in  residential 
buildings.  Chimney  backdrafting  can 
occur  when  exhaust  gases  are  dravim 
into  a  building  through  the  chinlfiey  or 
vent  because  air  pressure  is  lower  inside 
the  building  than  outside.  Chimney 
backdrafting  can  cause  serious  health 
problems  and  even  death  can  occur 
from  exhaust  gases  containing  or 
leading  to  the  formation  of  cubon 
monoxide.  Infants  are  particularly  at 
risk  because  their  respiratory  systems 
are  not  fidly  developed,  and  they  are 
susceptible  to  health  effects  at  lower 
concentrations  than  are  safe  for  nu>st 
healthy  adults.  Sulfur  dioxide  and 
carbon  dioxide  also  circiUates  in 
occupant  breathing  spaces  as  a  result  of 
backdrafting.  These  gases  can  cause 
long-term  haalth  efEacts  such  as  chronic 
respiratory  illness,  or  short-term  health 
efEacts  sudi  as  discomfort,  shortness  of 
breath,  and  respiratory  irritation. 

The  Department  has  determined  that 
tests  for  potential  badadiaft  problems 
should  be  performed  in  all  homes  vrith 
fossil-fuel-biuning  appliuices  that  do 
not  obtain  exhaust  combustion  air 
direcdy  from  the  outside.  Thoe  tests 
shall  be  performed  because  the  potential 


for  chimney  or  venting  failure  exists  in 
all  homes  and  especie^y  in  all  well 
sealed,  poorly  ventilated  homes  with 
combustion  equipment  Tight  building 
envelopes  can  cause  stack-effact- 
induced  depressurization  and  powered 
exhaust  fans  can  exacerbate  the 
problem. 

The  test  specified  in  the  proposed 
rule  is  taken  from  the  dumdjan  spillage 
test  developed  by  the  Canadian  General 
Standards  Board.  The  test  measures  the 
inside/outside  pressure  differential 
across  a  building  shell  with  a 
micromanometer  under  best-case  and 
worst-case  scenarios.  The  test  then 
compares  the  measurements  to 
depressiuization  limits  for  combustion 
appliances  in  the  house.  When 
depressurization  measurements  exceed 
limits,  remedial  action  is  reqiiired 
before  the  house  can  pass  the  spillage 
test  and  comply  with  the  rule.  The 
Department  has  reviewed  the  rjinnHi»n 
spillage  test  and  detramined  that  it  is 
technologically  feasible  and  has 
included  it  in  the  proposed  rule.  See 
Technical  Support  Document  section 
8.0,  page  8.1. 

The  cost  to  perform  a  backdrafting  test 
is  estimated  to  be  between  $50  and 
$100,  depending  on  frurton  such  as:  the 
complexity  of  the  house,  the  number  of 
houses  in  a  given  area  to  be  tested,  and 
local  weather  conditions.  This  cost 
range  does  not  include  remedial 
measures.  The  Department  has 
determined  that  there  is  a  potential  risk 
of  backdrafting  which  justifies  the 
inclusion  of  this  requirement  which  is 
consistent  with  health  and  saCaty  needs. 
See  the  Technical  Support  Document 
section  8.0  for  more  information.  The 
Department  requests  the  public  to 
comment  on  whether  carlxin  monoxide 
alarms  should  be  required  in  Federal 
residences. 

i.  Section  435.504.2:  Service  water 
heating  equipment  Section  435.504.2 
addre^es  the  selection  of  service  water 
heating  equipment  with  the  application 
of  lifencycle  cost  requirements.  As  with 
space  heating  and  cooling  equipment. 
Federal  agencies  may  either  (1)  select 
the  most  cost-effective  domestic  water 
heating  equipment  that  minimally 
complies  widi  Federal  standards  or  (2) 
select  any  other  equipment  that  is  at 
least  as  life-cycle  cost-effective.  More 
efficient  equipment  may  be  selected 
under  Subpart  E.  Agencies  are 
encouraged  dirough  the  Procurement 
Challenge  program  and  other  Federal 
initiatives  to  consider  more  energy- 
efficient  equipment 

j.  Section  435.504.4:  Heat  traps.  Heat 
traps  are  one-way  valves  or  pipe 
configurations  that  prevent  thennal 
diffusion  or  thermal  siphoning  of 
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potable  water  from  the  hot  water  heater 
in  the  house  through  the  water 
distribution  system,  thus  needlessly 
dissipating  heat.  Section  435.504.4  of 
the  proposed  rule  requires  that  water 
heaters  with  vertical  pipe  risers  have 
heat  traps.  This  requirement  is  not  in 
the  MEC,  1992  and  was  taken  from  the 
codified  version  of  Standard  90.2-1993. 
Heat  traps  are  also  technologically 
feasible  because  they  are  part  of  current 
water  heater  manufacturing  practice. 
The  use  of  heat  traps  is  a  low-cost 
method  of  reducing  water  heating 
energy  use  already  installed  on  many 
commercially  available  water  heaters. 
Therefore,  heat  traps  are  economically 
justified  because  the  net  annual  savings 
over  the  lifetime  of  the  water  heater 
exceeds  the  initial  first  cost  of  the 
additional  hardware.  See  the  Technical 
Support  Document,  section  6.5.  page 
6.5. 

2.  Miscellaneous  Revisions  That  Are 
Contained  in  Subpart  E  of  the  Proposed 
Rule,  Not  in  the  MEC.  1992 

The  proposed  rule  includes  the 
following  additional  requirements  that 
are  not  part  of  the  MEC,  1992.  Section 
435.502.1.4  contains  a  clarification  to 
the  MEC,  1992  in  that  access  openings, 
which  are  considered  part  of  the 
thermal  envelope  element,  must  be 
evaluated  as  part  of  the  overall  building 
thermal  envelope  element  (e.g.,  floors, 
walls,  roof/ceiling,  etc.,).  The 
Department  believes  this  is 
technologically  feasible  because  access 
openings  are  commonly  insulated  in 
colder  climates  and  are  economically 
justified  because  it  imposes  no 
additional  cost  to  the  building.  See  the 
Technical  Support  Document,  section 
6.9.  page  6.10. 

Section  435.502.1.5  contains  a 
requirement  for  the  insulation  of 
foundations  supporting  masonry  veneer. 
The  Department  has  determined  that  the 
requirement  is  technologically  feasible 
because  it  reflects  current  building 
construction  practice.  Although  some 
energy  would  be  lost,  the  enorgy  loss 
would  be  small  and  economically 
justified  when  weighed  against  the  costs 
that  would  be  incurred  by  damage  to  the 
masonry  veneer.  Damage  can  occur  due 
to  settling  of  the  masonry  as  the 
insulation  is  compressed.  The  technical 
justification  for  this  requirement  may  be 
found  in  the  Technical  Support 
Document,  section  6.10.  page  6.10. 

Section  435.502.2.1.3  contains  an 
equation  to  calctilate  the  total  floor  heat 
loss  of  the  proposed  building.  The 
equation  requires  that  all  floors  of 
ditbrent  construction  (in  aggregate) 
must  meet  the  Uo  requiiements  for 
floon  o w  iiiiKa««»«i  spaces.  The 


Department  has  determined  that  the 
requirement  is  technologically  feasible. 
The  technical  justification  for  this 
requirement  may  be  found  in  the 
Technical  Support  Docxunent,  section 
6.11,  page  6.10.  The  equation  is 
economically  justified  because  the  use 
of  the  equation  to  determine  the  U-value 
requirement  for  floors  over  unheated 
spaces  is  cost-efiective.  Variations  in 
floor  configurations  are  not  required  by 
this  proposed  rule. 

Section  435.502.2.1.4  contains  a 
clarification  of  acceptable  slab 
insulation  placement  which  reflects 
current  building  construction  practice. 
The  Department  has  determined  that  the 
requirement  is  technologically  feasible 
because  it  reflects  current  standard 
building  construction  practice.  The 
techniad  justification  for  this 
requirement  may  be  foimd  in  the 
Technical  Support  Document,  section 
6.11.  page  6.11.  The  clarification  is 
economically  justified  because  it 
imposes  no  additional  slab  insulation 
requirements.  There  is  a  potential  for 
installation  cost  savings  due  to  the 
flexibility  offered  by  the  proposed 
reouiremenL 

Section  435.502.3.2  simplifies 
language  on  caulking  and  sealing 
requirements  for  typical  air  sealing 
measures.  The  Department  has 
determined  that  the  reqiiirement  is 
technologically  feasible  because  the 
simplified  language  generally  reflects 
the  requirements  contained  in  the  MEC. 
1992.  The  technical  justification  for  this 
requirement  may  be  found  in  the 
Technical  Support  Document,  section 
6.13,  p9go  6.12.  The  simplified  language 
is  economically  justified  because  it 
imposes  no  additional  costs  to  the 
construction  of  the  building. 

Section  435.502.3.1  refers  to  updated 
reference  standards  for  allowable 
infiltration  rates  for  windows  and  doors. 
This  section  reflects  current 
manufacturing  standards  for  air- 
tightness  of  pre-fabricated  windows  and 
doors.  The  Department  has  determined 
that  the  requirement  is  technologically 
feasible  because  cuiient  manufactured 
windows  and  doors  are  built  to  the 
updated  referenced  standards.  The 
updated  reference  standards  are 
economically  justified  because  the 
proposed  rule  imposes  no  additional 
cost  or  requirements  on  manufacturing 
quality  or  performance.  The  technical 
justification  for  this  requirement  may  be 
foimd  in  the  Technical  Support 
Document,  section  6.15.  page  6.14.' 

F.  Subpart  P:  I  ReBerved] 

Subpart  F  is  reserved  lor  a  simplified 
compliance  approach  the  Depar^ooant  is 
developing.  "Hiis  ^proach  will  make  it 


■  easier  to  determine  compliance  with 
this  rule.  This  revised  simplified 
compliance  approach  would  be  different 
from  that  contained  in  the  MEC.  1992, 
1993,  and  1995.  This  approach  is 
expected  to  be  similar  to  the 
Department's  "MECcheck"  tables  which 
display  pre-calculated  configurations  in 
compliance  with  the  MEC,  1992, 1993 
or  1995.  The  Department  is  planning  to 
produce  a  "Federal"  version  of 
MECcheck. 

G.  Subpart  G:  Radon  Control 

Subpart  G  provides  the  minimum 
requirements  for  the  control  of  radon 
from  the  ground  and  from  construction 
materials  associated  with  Federal 
residential  buildings.  The  application  of 
requirements  for  radon  control  apply  in 
addition  to  the  provisions  of  Subpiart  D 
orE. 

The  ECPA.  as  amended,  directs  that 
the  Federal  residential  building  energy 
standard  "consider,  in  consultation  with 
the  Environmental  Protection  Agency 
and  other  Federal  agencies,  and  where 
appropriate  contain,  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants."  42  U.S.C.  6834(a)(2)(C).  The 
intent  is  for  the  Department  to  address 
health  concerns  related  to  air  quality  in 
Federal  buildings. 

The  Department  has  determined  that 
radon  is  a  potential  health  hazard  in 
residential  buildings  and  that  the 
proposed  rule  shoiUd  address  radon 
testing  and  mitigation  requirements. 
Radon  is  a  gas  that  exists  naturally  in 
many  soils  and  enters  a  building 
through  the  foundation.  Radon 
concentrations  in  soil  vary  widely 
across  the  United  States  and  even 
within  a  small  region,  such  as  a  county. 
If  high  concentrations  of  radon  are 
present  in  the  soil  below  a  building, 
then  measures  to  control  radon  are 
needed.  Approximately  6  percent  of 
existing  single-funily  homes  in  the 
United  States  or  5.8  million  homes  in 
1990  have  average  radon  levels  greater 
than  4  pCi/L  per  year,  the  threshold 
level  determined  by  the  EPA  to  require 
corrective  action.  Approximately  0.7 
percent  of  existing  single-funily  homes 
in  the  country  have  average  radon  levels 
greater  than  10  pCi/L  per  year.  The  EPA 
estimates  that  indoor  radon  causes 
between  7,000  and  30.000  lung  cancer 
deaths  per  year.  This  range  is  based  on 
the  imcartainty  inherent  in  the  many 
factors  contrilmttog  to  the  risk  of  radon 
exposure  and.  on  a  natioiial  residential 
radon  survey  estimate  of  an  average 
level  of  1.25  pCi/L  per  year.  The  EPA's 
best  estimate  is  that  lAJOOO  lung  cancer 
deaths  per  year  result  bam  residential 
radon  exposure. 


In  this  proposed  rule  the  Department 
would  be  accepting  EPA's 
determination  that  radon-resistance 
control  measures  should  only  be 
required  in  zones  (counties)  of  high 
radon  potential.  Such  zones  are  defined 
by  the  EPA  "U.S.  Map  of  Radon  Zones" 
or  local  data  if  available.  The  prop<»ed 
rule  specifies  the  EPA  "U.S.  Map  of 
Radon  Zones"  as  the  default  source 
designating  counties  where  the 
proposed  requirements  apply.  Table 
702.2  in  the  Appendix  of  tiie  proposed 
rule  lists  the  applicable  counties.  The 
EPA  "U.S.  Map  of  Radon  Zones"  is  not 
always  sufficient  to  predict  radon 
concentrations  accurately.  Thwe  may  be 
instances  where  specific  locations  will 
be  assigned  to  an  inappropriate  radon 
potential  zone  in  the  EPA  "U.S.  Map  of 
Radon  Zones".  To  accommodate  for 
such  inaccuracies,  the  proposed  rule 
allows  considering  appropriate  evidence 
and  "overruling"  the  EPA  "U.S.  Map  of 
Radon  Zones." 

Consideration  of  non-EPA  data  is 
justifiable  given  that  studies  on  radon 
concentrations  in  many  Federal 
installations  are  already  avail^le  or  are 
underway. 

The  proposed  rule  uses  the  fbllo«ving 
approach  for  addressing  radon  when 
radon-resistant  construction  is 
necessary: 

(1)  Fotmdation  sealing  with  passive 
(non-mechanical)  venting  of  soil  gas  to 
the  outside; 

(2)  Long-term  and  short-term  post- 
occupancy  radon  testing  to  verify 
occupant  safety; 

(3)  Mitigation,  if  the  tests  reveal  high 
radon  concentrations:  and 

(4)  Post-mitigation  testing  for  radon 
and  potential  backdrafting  to  ensure 
safety. 

Each  of  these  four  approaches  is 
described  in  further  deUul  below.  The 
proposed  radon  requirmnents  are 
technologically  feasible  because  the 
techniques  used  are  part  of  current 
standard  building  construction  practice 
in  many  areas  of  the  U.S.  and  are 
consistent  %vith  the  EPA  Model 
Standards  and  Techniques  for  Control 
of  Radon  in  New  Residential  Ruildings 
(EPA  402-R-94-009.  March  1994).  The 
Department  is  accepting  EPA's  analysis 
of  the  costs  and  benefits  of  radon 
control.  See  RS-34.  pages  ES-l-ES-4. 
The  Technical  Support  Dociunent 
(Chapter  7.0)  provides  construction 
specifications  and  technical 
justifications  for  the  proposed  rule.  The 
proper  initial  abatement  approach  in 
areas  of  potentially  high  radon 
concentrations  is  to  sml  potential 
sources  of  air  leakage  in  the  foundation 
and  vent  the  soil  gas  below  the 
foundation.  Such  venting  uses  a  pipe 


that  extends  from  the  foundation, 
through  the  house,  and  out  the  roo£ 
This  approach  is  consistent  with  the 
approach  in  the  EPA  Radon  Mitigation 
Standards  (EPA  402-R-93-078,  October 
1993).  It  cannot  be  conclusively 
determined  before  construction  that  a 
radon  source  exists  diat  is  strong 
enough  to  raise  indoor  concentrations 
above  the  EPA  action  level  Therefore,  it 
would  be  fiscally  imprudent  initially  to 
require  measures  beyond  foimdation 
sealing  and  the  "passive"  vent  pipe.  If 
elevated  radon  levels  are  found  after 
construction  and  these  initial  measures 
were  not  installed,  the  cost  of  the 
retrofit  vrould  be  much  higher  than  the 
cost  during  initial  construction. 

The  radon  concentration  within  a 
residence  can  only  be  determined  after 
the  residence  is  built  and  occupied. 
This  is  due  to  the  interaction  of  radon 
sources  %vith  construction 
characteristics  of  the  house  and  the 
indoor  pressure-driven  air  flow  that  is 
influenced  by  heating,  ventilating  and 
air-conditioning  equipment  under 
occupant  control.  Because  short-term 
tests  are  not  adequate  to  obtain  annual 
average  radon  concentrations,  the 
prop<Med  rule  requires  long-term  post- 
occupancy  testing  of  residences  built  in 
specified  locations.  The  long-term  test 
requires  between  6  months  and  1  year 
and  is  the  most  accurate  measure  of 
chronic  radon  levels  an  occupant  will 
encounter.  A  short-term  test  which  lasts 
between  seven  and  60  days,  is  also 
pn^xised  to  ensure  that  occupants  are 
not  exposed  to  radonlevels  in  excess  of 
20  pCi/L  Mdiile  the  long-term  test  is  in 
progress.  Testing  procedures  and 
devices  must  conform  to  the  EPA 
Protocols  for  Radon  and  Radon  Decay 
Measurements  in  Homes  (EPA  402-^- 
93-003,  June  1993). 

Testing  may  show  that  aaaMng  the 
foundation  «nd  in«fallino  the  passive 
vent  are  not  sufficient  to  control  the 
radon  level.  In  such  cases,  the  proposed 
rule  requires  that  a  fan  be  installed  and 
operated  in  the  foundation  vent  system 
to  lower  radon  concentrations.  Vent  fuis 
must  be  activated  when  the  long-term 
test  reveals  radon  concentrations  greater 
than  the  EPA  action  level  of  4  pCi/L  or 
if  the  first  shc»t-term  test  and  a  second 
short-term  confirmatory  test  reveals 
radon  levels  in  excess  of  20  pCi/L.  The. 
EPA  Radon  Mitigation  Standards  offer 
guidaqce  on  in«tal1ing  the  fan. 

Follow-up  tests  are  required  to  ensure 
that  the  vent  fan  is  succtnsfiil  at 
lowering  indoor  radon  leveb. 
Additionally,  because  the  foundation 
vent  fan  may  under  certain 
circumstances  cause  fossil-friel-buming 
appliances  to  tend  to  backdiaft,  both  ti^ 
proposed  rule  and  the  EPA  Radon 


Mitigation  Standards  require  testing  for 
backdrafting  of  chimney  and 
combustion  vents.  Section  435.503.5.9.1 
of  the  proposed  rule,  referenced  in 
Subpart  G,  specifies  the  test  procedure 
to  be  used  to  check  for  potential 
backdrafting. 

The  Department  departs  from  the  EPA 
"Radon  Mitigation  Standards"  in 
several  respects.  First,  the  proposed  rule 
allows  data  on  radon  conoentiations  at 
Federal  facilities  to  lake  precedence 
over  the  EPA  "U.S.  Map  of  Radon 
Zones"  for  determining  whether  radon- 
resistant  construction  is  required. 
Second,  if  the  housing  is  located  in  a 
hi^  radon  zone,  the  proposed  nle 
requires  testing  and,  tf  necessary, 
mitigation  and  further  post  mitigation 
testing.  Third,  many  sections  of  the  EPA 
Radon  Mitigation  Standards  that  are 
unenforceable,  including  discussions, 
«}q>lanations,  or  recommendations,  have 
been  deleted.  Fourth,  the  Department 
provides  more  detail  in  some 
ctHistruction  specifications  so  diat  the 
required  measures  can  be  more  easily 
verified.  Fifth,  the  Department  did  not 
explicitiy  include  the  EPA  requirements 
for  sealing  the  above-grade  structure  to 
help  limit  air  infiltration  through  the 
foundation.  This  was  because  similar 
requirements  are  already  included  in 
section  435.502.3  of  the  proposed  rule. 

The  Department  has  thus  followed  the 
general  approach  outlined  in  the  EPA 
Radon  Mitigation  Standards.  Radon- 
resistant  construction  is  only  required 
in  locations  with  high  radon  potential 
and  a  phased  approach  to  control  is 
specified.  Control  should  be  based  on  a 
sealed  foundation,  passive  ventii^  of 
soil  gas  and  radon  testing  aftv 
occupancy.  Only  if  necessary  should  a 
fan  be  added  to  the  yoit  system.  The 
Department  consulted  and  provided  to 
the  EPA  draft  copies  of  the  proposed 
rule  (including  radon  requiranents)  and 
the  Ebviroimiental  Assessment 
supporting  the  proposed  rule.  The  EPA 
has  provided  extensive  comments  on 
the  requirements  for  radon  in  the 
im>pomd  rule  and  the  Department  has 
incorporated  many  of  those  comments 
in  Subpart  G. 

H.  Subpart  H:  Standards 

This  section  provides  a  list  of  all  the 
standards  referenced  in  the  [noposed 
rule.  This  section  has  been  upc^ted 
from  the  MEC.  1992  because  some 
requirements  contained  in  this  proposed 
rule  are  not  contained  in  the  MEC.  1992 
refnence  standards.  Also,  some 
refarenoed  standards  have  been  updated 
to  newer  versions  since  1992. 
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IV.  Consalbition 

In  developing  today's  proposal,  the 
Department  has  consulted  with  outside 
parties,  including  state  and  local  code 
officials,  private  sector  representatives, 
and  other  Federal  agencies,  as  reqviiied 
by  section  305(a)(1)  of  ECPA. 

In  addition,  the  Department  continues 
to  work  with  the  relevant  private  sector 
organizations  and  the  states  to  analyze 
potential  improvements  to  the  MEC  and 
to  facilitate  the  adoption  of  such 
improvements  in  both  the  public  and 
private  sectors.  Adoption  of  the  MEC 
format  in  today's  proposal  provides  a 
ready  basis  for  the  incorporation  of 
future  code  improvements  as  they  are 
developed  and  approved  through  the 
standard  process  for  model  code  change 
proposals. 

Finally,  the  Department  will 
specifically  provide  Federal  agencies 
with  information  regarding  the 
availability  of  energy-efficiency 
equipment  and  emerging  developments 
that  improve  building  envelopes.  This 
support  will  help  keep  Federal  agencies 
oirrent  regarding  energy-efficiency 
opportunities  between  the  updates  of 
this  rule. 

V.  Eneigy  and  Economic  Impacla 

Section  305(a)(2)(A)  of  ECPA  requires 
that  the  proposed  rule  meet  or  exceed 
the  MEC,  1992.  The  proposed  rule  is 
based  on  the  MEC,  1992,  with  the 
additions  described  in  Section  m  above. 
Overall,  the  proposed  rule,  if  adopted 
would  reduce  energy  use  by 
approximately  11  percent  for  single- 
Camily  residences  and  26  percent  for 
multi-fiomily  residences,  as  compared  to 
the  MEC.  1992. 

The  energy  estimates  reported  here 
are  based  on  the  minimiim 
specifications  required  in  Subpart  E  of 
the  proposed  rule.  Additional  cost- 
effective  energy-efficiency 
improvements  in  new  Federal 
residential  buildings  are  facilitated  by 
this  rule  through  Subpart  D.  which 
provides  a  means  of  documenting  the 
energy  savings  and  cost-effectiveness  of 
more  energy-efficient  building  designs. 

The  Department  has  prepared  a 
Technical  Support  Document  that 
includes  an  economic  analysis.  It 
concludes  that  there  are  no  significant 
adverse  economic  effects  from  adopting 
the  proposed  rule.  The  proposed  rule. 
wh«D  compared  to  the  MEC,  1992.  will 
result  in  a  positive  net  flow  of  benefits 
from  energy  savings  that  more  than 
offMts  higher  capital  construction  and 
other  costs  at  estimated  Federal  costs  of 


$870,000  for  the  approximately  3,000 
Federal  housing  units  constructed  each 
year.  These  net  effects  are  based  on  the 
net  present  value  of  energy  savings  and 
capital  costs  over  a  25-year  period.  See 
the  Economic  Analysis  at  page  6. 

VI.  Technological  Feasibility  and 
Economic  Jit^ification 

The  standards  proposed  today  are 
technologically  feasible  and 
economically  justified  to  the  Federal 
government  as  required  by  Section 
305(a)(1)  of  ECPA. 

The  Department  used  the  lifie-cycle 
cost  methodology  reflected  in  the 
microcomputer  program  entitled 
"ARES"  for  evaluating  the  life-cycle 
cost-effectiveness  of  various  thermal 
envelope  EEMs.  Only  those  EEMs  the 
Department  judged  technologically 
fieasible  were  reviewed. 

The  life-cycle  cost  analysis  compares 
the  cost  and  benefits  of  all  the  EEMs. 
The  HVAC  equipment  p>eTformance 
efficiencies  are  specified  at  current 
minimum  EPCA  levels.  See  10  CFR  Part 
430.  These  are  the  same  levels  foimd  in 
the  MEC,  1993.  Given  a  set  of  fuel 
prices,  financial  and  economic 
parameters,  and  EEM  costs  for  a  specffic 
location,  ARES  identifies  the  life-cycle 
cost  resulting  from  any  given  set  of 
EEMs.  Energy  costs  and  discount  rates 
reflect  estimated  Federal  costs  of  energy 
and  the  Federal  discount  rate 
established  annually  by  the  Federal 
Energy  Management  Program  for  the 
life-cycle  cost  analysis  required  by  10 
CFR  Part  436.  The  present  value  of  the 
total  costs  for  several  EEMs  are 
compared,  and  the  results  are  used  to 
set  the  code  to  energy-efficiency 
measure  levels  that  achieve  the  lowest 
energy-related  total  cost  for 
construction,  operation  and 
maintenance  for  each  location  studied. 
The  residting  thermal-envel(^>e- 
component  values  are  presented  as  a 
function  of  heating  decree-days. 

The  technical  feasibility  of  the  EEMs 
contained  in  the  ARES  energy  data  base 
was  assessed  by  determining  that  they 
were  technologically  verifiable, 
commercially  available,  and  in  common 
construction  practice.  Construction 
fieatiires  that  cannot  be  analyzed  by 
ARES  because  the  technical  or 
economic  data  has  not  beoi  well 
established,  or  foatuies  that  have  small 
additional  costs  but  significant  potential 
for  energy  savings,  have  been  analyzed 
by  practicable  architectural, 
engineering,  or  economic  jadgment 


The  national  net  effect  of  the 
proposed  rule  is  a  cumulative  savings  of 


VIL  Muasmae  Concaming  Radon  and 
Otiw  Indoor  Air  MIntaats 

Section  305(a)(2)(C)  of  die  ECPA 
requires  the  Department  to  consider. 


where  appropriate,  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants.  The  Department  has 
proposed  a  set  of  radon  requirements 
concerning  the  control  and  mitigation  of 
radon  in  Federal  residences.  These 
requirements  draw  heavily  from  the 
EPA  Radon  Mitigation  Standards,  EPA 
402-R-93-078,  April  1994.  As  part  of 
these  proposed  requirements,  post- 
occupancy  testing  is  proposed  for 
locations  with  high  radon  potential  to 
discover  whether  radon  concentrations 
within  the  residences  are  acceptable. 
The  proposed  Federal  rule  also  includes 
requirements  for  addressing  the 
potential  for  backdrafting  of  combustion 
by-products,  such  as  carbon  monoxide, 
firom  fossil-fiiel-buming  appliances. 

Vm.  Findings  and  Certification 

A.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  completed  an 
Environmental  Assessment  (EA),  see 
Environmental  Assessment  of  the 
Impacts  on  Building  Habitability  and 
the  Outdoor  Environment  Resulting 
from  the  Proposed  Federal  Residential 
Code,  in  support  of  the  proposed  rule, 
purauant  to  the  implementing 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1508),  the  "National 
Environmental  Policy  Act  of  1969,  as 
amended."  (NEPA)  (40  U.S.C.  4221  et 

seg.),  the  Department's  NEPA  

Implementing  Procedures.  (10  CFR  Part 
1021).  and  thus  Secretarial  Policy  on  the 
National  Environmental  Policy  Act 
Oune  1994).  Section  V.B.2.  of  the 
Secretarial  Policy  requires,  wherever 
possible,  that  the  Department  provide 
an  opportunity  for  interested  parties  to 
review  environmental  assessments  prior 
to  the  Department's  formal  approval  of 
such  assessments.  The  written  pidilic 
comment  procedures  for  this  EA  are 
discussed  below  in  section  DC. 

The  draft  EA  addresses  the  possible 
incremental  environmental  and  indoor 
habitability  effects  attributable  to  the 
application  of  the  proposed  rule.  The 
analysis  in  the  diail  EA  demonstrates 
that  the  potential  environmental  effects 
frtim  the  proposed  rule  would  be 
limited.  The  only  impacts  would  be  a 
decrease  in  outdoor  air  pollutants 
resulting  from  decreased  fossil  fuel 
burning  and  temporary  increases  in 
formaldehyde  concentrations  in  the 
Federal  residences. 

B.  Environmental  Protection  Agency 
Review 

As  required  by  the  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C 
766(aXl).  a  copy  of  this  propoaed  rule 


was  submitted  to  the  Administrator  of 
the  Environmental  Protection  Agency 
for  comments  on  the  impact  of  the 
proposed  rule  on  the  quality  of  the 
environment 

C.  Regulatory  Plarming  and  Review 

This  regulatory  action  has  been 
determined  to  be  a  significant  regulatory 
action  under  Executive  Order  No. 
12866,  58  FR  51735  (October  4. 1993). 
but  not  economically  significant. 
Accordingly,  today's  action  was  subject 
to  review  under  the  Executive  Order  by 
4ie  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  and  OIRA  has  completed 
its  review. 

D.  Federalism  Review 

Executive  Order  12612,  52  FR  41685 
(October  30. 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
government  and  the  states,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 

'The  proposed  rule  would  establish 
energy-efficiency  requirements  solely 
applicable  to  new  Federal  residential 
buildings.  It  does  not  impose  any 
requirements  on  state  governments. 
Therefore,  the  Department  finds  that ' 
today's  proposed  nde,  if  finalized,  will 
not  have  a  substantial  direct  effect  on 
state  governments,  therefore,  a 
federalism  assessment  has  not  been 
prepared. 

E.  Review  Under  the  Executive  Order  on 
Metric  Usage  in  Federal  Government 
Programs 

Section  5164(b)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988. 15 
U.S.C.  205b,  which  amended  the  Metric 
Conversion  Act  of  1975.  designates  the 
metric  system  of  measurement  as  the 
preferred  system  of  weights  and 
measures  Ua  trade  and  commerce.  This 
law  requires  Federal  agencies  by  the  end 
of  fiscal  year  1992  and  to  the  extent 
economically  feasible,  to  use  the  metric 
system  in  U.  S.  procurements,  grants, 
and  other  business-related  activities, 
except  to  the  extent  that  such  use  is 
impractical  or  likely  to  cause  significant 
inefficiences  or  loss  of  maricets  to  U.S. 
firms.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  also 
requires  Federal  agencies  to  establish 
guidelines  and  to  report  as  part  of  its 
annual  budget  submission  on  the 


actions  it  plans  in  order  to  implement 
fully  the  metric  system  of  measurement 
This  policy  is  also  stated  and  amplified 
by  Executive  Order  12770  of  July  25. 
1991 ,  "Metric  Usage  in  Federal 
Government  Programs." 

This  rule  is  the  first  use  of  a  dual 
metric/English  (soft  metric  conversion) 
system  of  measurement  in  a  Federal 
building  energy  regulation.  The  metric 
system  of  measurement  is  followed  by 
the  English  system  in  parentheses.  In 
using  this  dual  system,  the  Department 
is  bcilitating  the  goal  of  15  U.S.C.  205b 
to  promote  competitiveness  by  relating 
Federal  energy  standards  to  the 
international  measurements  that  United 
States  companies  must  use  to  meet 
world  demand  for  building  components. 
The  rule  retains  reference  to  English 
system  measurements  for  those 
companies  that  do  not  have  the  ability 
to  readily  translate  between  metric  and 
English  units.  The  use  of  this  dual 
system  of  measurement  does  not  change 
the  requirements  of  the  proposed  rule 
and  has  no  substantive  impact  on  the 
users  of  the  proposed  rule. 

F.  Review  Under  Executive  Order  on 
Civil  Justice  Reform 

Section  3  of  Executive  Order  12988. 
61  FR  4729  (February  7, 1996).  instructs 
each  agency  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations.  These  requirements,  set 
forth  in  Section  3(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct  and  promoting  simplification 
and  burden  rmiuction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
describes  any  administrative  proceeding 
to  be  available  prior  to  the  judicial 
review  and  any  provisions  for  the 
exhaustion  of  administrative  remedies. 
The  Department  has  determined  that 
today's  r^ulatory  action  meets  the 
requirements  of  section  3(a)  and  (b)  of 
Executive  Order  12988. 

G.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612,  requires  that  an 
agency  prepare  an  initial  rt^pilatory 
flexibility  analysis  and  that  it  be 
publishMi  at  the  time  of  publication  of 
general  notice  of  proposed  rulemaking 
for  the  rule.  This  requirement  does  not 
apply  if  the  agency  "certifies  that  the 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C  605. 


The  proposed  rule  only  imposes 
requirements  on  the  Federal  government 
for  the  construction  of  new  Federal 
residential  buildings.  Therefore,  the 
Department  certifies  that  this  ruie^  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

H.  Paperwork  Reduction  Act  Review 

This  proposed  rule  was  examined 
with  respect  to  the  Pa{)erwori( 
Reduction  Act  44  U.S.C.  3501  et  seq., 
which  directs  agencies  to  minimiga 
Federal  information  collection  and 
reporting  burdens  imposed  on 
individuals,  small  businesses,  and  state 
and  local  governments. 

This  proposed  rule  would  establish 
requirements  for  the  design  of  new 
Federal  residential  buildings.  It  does  not 
impose  requirements  for  the  collection 
or  reporting  of  information  to  the 
Fedmal  Government  Accordingly, 
clearance  under  the  Paperworie 
Reduction  Act  of  1980  is  not  required  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget 

/.  Review  Under  Section  32  of  the 
Federal  Energy  Administration 
Authorization  Act 

Punuant  to  Section  301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  Department  is 
required  to  comply  %vith  Section  32  of 
the  Federal  Energy  Administration 
Authorization  Act  of  1974.  as  amended 
by  section  9  of  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  The  findings  required  of  the 
Department  by  Section  32  serve  to 
notify  the  public  regarding  the  use  of 
commercial  standards  in  a  proposal  and 
through  the  ndemaking  process.  It 
allowrs  interested  persons  to  make 
known  their  views  regarding  the 
appropriateness  of  the  use  of  any 
particular  commercial  standard  in  a 
notice  of  proposed  rulemaking.  Section 
32  also  requires  that  the  Department 
consult  with  the  Attorney  General  and 
the  Chairman  of  the  Federal  Trade 
Commission  concerning  the  impacts  of 
such  standards  on  competition. 

Today's  proposed  rule  adopts,  in 
significant  part,  the  MEC.  1992. 1993 
and  1995  and  the  relevant  reference 
standards  (RS)  contained  in  the  MEC. 
1992. 1993,  and  1995.  The  reference 
standards  can  be  foimd  in  Subpart  H  of 
the  proposed  rule  designated  as  RS-1 — 
RS-34.  In  addition,  the  proposed  rule 
adopts  certain  requirements  from 
Standard  90.2-1993. 

The  Department  has  evaluated  the 
promulgation  of  the  above  standards 
with  regard  to  compliance  with  Section 
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32(b).  The  Department  is  unable  to 
conclude  whether  these  standards  fully 
comply  with  the  requirements  of 
Section  32(b),  i.e.,  that  they  were 
developed  in  a  manner  which  fully 
provided  for  public  participation, 
comment,  and  review.  Therefore,  the 
Department  now  invites  public 
comment  on  the  appropriateness  of 
incorporating  these  industry  standards 
in  its  final  rule.  As  required  by  Section 
32(c),  the  Department  will  consult  with 
the  Attorney  General  and  the  Chairman 
of  the  Federal  Trade  Commission 
concerning  the  impact  of  these 
standards  on  competition,  prior  to 
iamiing  a  notice  of  Final  rulemaking. 

/.  Unfunded  Mandates  Reform  Act 
Review 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  efiiscts  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resiilt  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  abrogate,  or  by  the 

!)rivate  sector,  of  $100  million  or  more 
adjusted  annually  for  inflation)  in  any 
one  year.  The  requirements  do  not  apply 
if  the  rule  incorporates  regulatory 
requirements  that  are  specifically  set 
forth  in  law.  2  U.S.C.  1531, 1532. 

Furthermore,  section  204(a)  of  the 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  efiiective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
state,  local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  (1)  would  impose  an 
enforceable  duty  upon  state,  local,  or 
tribal  governments  (except  as  a 
condition  of  Federal  assistance);  and  (2) 
may  resiilt  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  of  SlOO  million  (adjusted 
annually  for  inflation)  in  any  one  year. 
Section  203  of  the  Act,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affectml  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatoiy  proposals.  2  U.S.C.  1533. 

The  rule  proposed  today  would 
establish  building  energy-efficiency 
standards  for  new  Federal  residential 


buildings  pursuant  to  section  305(a)  of 
the  Energy  Conservation  and  Production 
Act,  as  amended.  42  U.S.C.  6834(a).  It 
does  not  include  any  Federal 
requirements  that  would  result  in  the 
expenditure  of  money  by  state,  local, 
and  tribal  governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply  to  this 
rulemaking. 

n.  Pnblic  Conmieiit  Proceduiea 

A.  Participation  in  Rulemaking 

The  Department  encourages  the 
inavimiim  level  of  public  participation 
in  this  rulemaking.  Representatives  of 
Federal  agencies,  utilities,  state  and 
local  governments,  building  code 
organizations,  and  bmlder  associations, 
building  owner  associations,  as  well  as 
individuals,  architects,  engineers, 
builders,  building  owners,  consumers, 
and  others  are  ui^ed  to  submit  written 
statements  on  the  proposed  rule.  The 
Department  also  encourages  interested 
persons  to  participate  in  the  public 
hearing  to  be  held  in  Washington,  D.C., 
at  the  time  and  place  indicated  in  this 
Notice. 

The  Department  of  Energy  has 
established  a  comment  period  of  90 
days  following  publication  for 
interested  persons  to  comment  on  this 
proposed  nile.  All  comments  will  be 
available  for  review  in  the  Department's 
Freedom  of  Information  Reading  Room. 

B.  Solicitation  of  Public  Comments 

The  Department  welcomes  comments 
on  any  aspects  of  the  proposed  rule  and 
supporting  documentation,  including 
the  draft  EA.  In  particular,  the 
Department  is  seeking  comments  on 
those  specific  issues  described  below. 
The  Department  requests  that  comments 
of  a  technical  nature  be  supported  by 
substantive  data. 

In  particular,  the  Department  requests 
comments  addressing  the  quantitative 
and  methodological  basis  for  setting 
specific  ventilation  requirements  in 
energy  codes  diat  relate  to  Federal 
residential  construction.  Ventilation  can 
help  mitigate  indoor  air  pollutants  and 
moisture  problems  in  many  situations. 
Excessive  ventilation,  however,  can 
increase  energy  use  but  not  necessarily 
mitigate  the  health  effects  of  some 
indoor  air  pollutants.  The  Department  is 
interested  in  comments  on  how  best  to 
set  ventilation  reqiiirements  to  achieve 
adequate  indoor  air  quality  without 
incurring  imnecessary  construction  or 
energy  costs. 

Second,  the  Department  seeks 
comments  on  whether  all  residences 
with  foel-buming  devices  requiring  a 
vent  pipe  or  chimney  should  be 


required  to  undergo  testing  for 
depressurization-induced  chimney 
failure  (backdrafting).  The  Department 
has  included  this  requirement  in  the 
proposed  rule  because  of  the  health 
hazard  of  backdrafting. 

Third,  the  Department  specifically 
requests  comments  regarding  the 
treatment  of  equipment  efficiency  for 
space  heating  and  cooling  and  water 
heating.  The  proposed  rule  incorporates 
the  existing  Federal  minimum  appliance 
standards,  while  relying  on  other 
Federal  initiatives  to  encourage  the 
identification  and  use  of  more  efficient 
equipment  where  economically 
jvistified. 

The  Department  would  have  to 
establish  the  economic  benefits  and 
technological  feasibility  of  any 
equipment  efficiency  specifications  that 
would  be  included  in  this  rule  that 
exceed  the  Federal  minimum 
requirements. 

Fourth,  the  Department  requests 
comments  concerning  the  tedmological 
feasibility  and  economic  justffication 
relative  to  the  heating  and  cooling 
equipment  sizing  provisions  contained 
in  the  proposed  rule. 

Fifth,  the  Department  requests 
comments  concerning  suggestions  on 
approaches  for  crediting  measures  that 
use  renewable  sources  of  energy. 

Sixth,  the  Department  requests 
comments  on  the  appropriateness  of  the 
approach  identified  in  section 
435.402.1.6  of  the  proposed  rule  for 
dealing  with  equipment  efficiencies 
under  the  whole  building  energy 
analysis  compliance  path  in  Subpart  D. 

Seventh,  the  Department  requests 
comments  on  whether  carbon  dioxide 
alarms  should  be  required  in  Federal 
residences. 

Eighth,  the  Department  requests 
comment  on  how  this  proposed  rule 
could  address  equipment  technologies 
for  which  a  means  of  evaluating  and 
comparing  energy  performance  has  not 
yet  been  folly  developed. 

Finally,  as  previoiisly  stated,  the 
Department  of  Energy  requests  public 
review  and  comments  on  the  draft  EA. 

C.  Written  Ck>mment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
comments  with  respect  to  the  proposed 
rulemaking. 

Written  comments  (ten  copies)  shall 
be  submitted  to  the  address  indicated  in 
the  AOOneSSES  section  of  this  notice. 


The  copies  must  be  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice.  Comments  should  be  identified 
on  both  the  outside  of  the  envelope  and 
on  the  documents  themselves  with  the 


designation.  Energy  Efficiency  Code  for 
New  Federal  Residential  Buildings 
(Docket  No.  EE-RM-g6-300).  In  the 
event  any  person  washing  to  provide 
written  comments  cannot  provide  ten 
copies,  alternative  arrangements  can  be 
made  in  advance  with  the  Department. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  proposed  rule  and  other  relevant 
information  will  be  considered  by  the 
Department  before  final  action  is  taken 
on  the  proposed  rule.  All  written 
comments  will  be  available  for 
examination  in  the  Rule  Docket  File  in 
the  Etepartment's  Freedom  of 
Information  Office  Reading  Room  at  the 
address  provided  at  the  beginning  of 
this  document  before  and  after  the 
closing  date  for  comments.  In  addition, 
a  transcript  of  the  proceedings  of  the 
public  hearings  will  be  filed  in  the 
docket. 

Piirsuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  that  is  believed  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  and  two 
copies  from  which  the  information 
believed  to  be  confidential  has  been 
deleted.  The  Department  will  make  its 
own  determination  of  any  such  claim 
and  treat  it  according  to  its 
determination. 

D.  Public  Hearings 

1.  Procedure  for  Submitting  Requests  To 
Speak 

To  have  the  benefit  of  a  broad  range 
of  public  viewpoints  in  this  rulemaking, 
the  Department  will  hold  a  public 
hearing  at  the  time  and  place  indicated 
in  the  DATES  and  ADDRESSES  sections  of 
this  notice.  Any  person  who  has  an 
interest  or  who  is  a  representative  of  a 
group  or  class  of  persons  that  has  an 
interest  in  the  proposed  rule  or  the 
associated  environmental  assessment 
may  request  an  opportunity  to  make  an 
oral  presentation.  A  request  to  speak  at 
the  public  hearing  must  be  mailed  to  the 
address  or  telephoned  to  the  number 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  received  by  the  time 
specified  in  the  DATES  section  of  this 
notice. 

The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and.  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  the  group  or  class  of 
persons  that  has  such  an  interest  The 
person  should  also  provide  a  telephone 
number  where  he  or  she  may  be 
contacted  during  the  day.  Each  person 
selected  to  be  heard  will  be  notified  by 
the  Departmmt  as  to  the  approximate 


time  he  or  she  will  be  speaking.  Ten 
copies  of  the  speaker's  statement  must 
be  submitted  at  or  before  the  hearing.  In 
the  event  any  person  wishing  to  testify 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  the  Department 

2.  Conduct  of  Hearings 

The  Department  reserves  the  right  to 
schedule  persons  to  be  heard  at  the 
hearing,  to  schedule  their  representative 
presentations,  and  to  establish 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
is  limited  to  15  minutes  or  otherwise 
based  on  the  number  of  persons 
requesting  an  opportunity  to  speaL 

A  Department  official  will  preside  at 
the  hearing.  This  will  not  be  a  judicial 
or  evidentifuy-type  hearing.  It  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  Section  501  of  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7191.  At  the  conclusion  of  all  initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal  or 
clarifying  statement  The  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will  be 
subject  to  time  limitations. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing.  Any  interested 
person  may  submit  to  the  presiding 
official  written  questions  to  be  asked  of 
any  person  making  a  statement  at  the 
hearing.  The  presiding  official  will 
determine  whether  the  question  is 
relevant  or  whether  time  limitations 
permit  it  to  be  presented  for  a  response. 
Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
official  at  the  hearing. 

A  transcript  of  the  hearing  will  be 
prepared  by  the  Department  and  made 
available  as  part  of  the  administrative 
record  for  this  rulemaking.  It  will  be  on 
file  for  inspection  at  the  Department's 
Freedom  of  Information  Reading  Room 
as  provided  at  the  address  indicated  at 
the  beginning  of  this  dociuient 

If  the  Department  must  cancel  the 
public  hearing,  the  Department  will 
make  every  effort  to  publish  an  advance 
notice  of  such  cancellation  in  the 
Federal  Roister.  The  hearing  date  may 
be  canceled,  for  example,  in  the  event 
no  member  of  the  public  requests  the 
opportunity  to  make  an  oral 
presentation. 

List  of  Subjects  in  10  CFR  Part  435 

Buildings.  Energy  conservation. 
Energy  efficiency.  Engineers.  Fedoal 
buildings  and  CKdlities.  Housing. 


Iscuad  in  Washington.  DC.  on  April  1, 
1997. 

Brian  T.  CMtoDi. 

Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  435  of  Chapter  n  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  set  forth 
below: 

PART  435— ENERGY  EFFiaEIICV 
CODE  FOR  NEW  FEDERAL 
RESIDENTIAL  BUILOINQS 

435.100  Explanation  of  numbering  system 
for  this  part. 

Subpt  A— AdrnmnuaUuii  and 
EnforcMnent 

435.101  Scope  and  general  requirements. 

435.102  Materiab  and  equipmant 

435.103  Alternate  materials'method  of 
constructioa,  design,  or  insulation 
sjTStnns. 

435.104  [Reserved). 

435.105  [Reserved]. 

435.106  [Reserved). 

435.107  PrecadeDce. 

435.108  Li£B-cycle  cost  analysis. 

Subpert  B-DeWHltlom 
435.201    Definitions. 

r 

Subpart  C— Design  QondMons 

435.301  Scope. 

435.302  Thermal  design  parametras. 

435.303  Mechanical  ventilation  criteria. 

Subpwt  D—Decign  by  Systems  Analyais; 
DMign  UliHzing  RwMDMMe  Energy  Souraes 

435.401  Scope. 

435.402  Systems  analysis. 

435.403  Renewable  eneigy  source  analysis. 

^^part  E— Design  by  Component 
Pertoiiiiim  Approach 

435.501  Scope. 

435.502  Building  thetmal  envelope 
requirements. 

435.503  Building  mechanical  syMams  and 
equipment 

435.504  Service  water  beating. 

435.505  Electrical  power  and  lighting. 

Subpart  F—[neMrwsd] 

Subpart  6— Radon  Conbpi 

435.701  General 

435.702  SGop& 

435.703  Compliance. 

435.704  Alternative  systems. 

435.705  Conflict  mth  other  standards, 
codes,  or  regulations. 

435.706  Qualification  of  tasters  and 
installers. 

435.707  Design  and  construction 
raquiraments. 


435.801  Refisrence  standards. 

435.802  Abfareviations  and  acrooyms  mod 
in  reCaraioe  standards. 
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Appaadix  to  Put  435    Fignm  and  TdUn 

AnthoBtty:  42  U.SC  6631-6832. 6834- 
6836;  42  U.S.C  8253-54:  42  U.S.C  7101,  e( 


§436.100    Expianatton  Of numbartng 
syalwn  for  this  par^ 

100.1  General.  For  the  purposes  of 
this  part,  a  derivative  of  two  different 
numbering  systems  %irill  be  used. 

100.1.1  For  the  purpose  of 
designating  a  section,  the  numbering 
system  employed  in  the  Code  of  Federal 
Regulations  (CFR)  will  be  employed. 
The  nimiber  "435"  which  si^iifies  part 
435,  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  is  used  as  a  prefix 
for  all  section  headings.  The  sufEbc  is  a 
three  digit  number.  For  example,  the 
life-cycle  cost  analysis  section  of  this 
part  is  designated  §435.108. 

100.1.2  Within  each  section,  a 
numbering  system  common  to  many 
national  voluntary  consensus  model 
codes  is  used.  A  decimal  system  is  used 
to  denote  paragraphs  and  subparagraphs 
within  a  section.  For  example, 
435.502.1.2  refers  to  subparagraph  2  of 
paragraph  1  of  §  435.502. 

100.2  The  hybrid  numbering  system 
is  used  for  two  purposes: 

100.2.1  The  use  of  the  Code  of 
Federal  Regulation  nimibering  system 
allows  the  researcher  using  the  CFR 
easy  access  to  this  part 

100.2.2  The  use  of  the  second 
system  allows  the  builder,  designer, 
architect  or  engineer  easy  access  to  the 
technical  provisions  because  they  are 
familiar  with  the  numbering  system  and 
its  format  generally  conforms  to  existing 
building  codes.  This  system  was  chosen 
because  of  its  commonality  among  the 
buildings  industry. 

SubfMTt  A— Admlnistrallon  and 
EnfofoeiiMnt 


f43S.101 


101.1  Title.  This  part  shall  be  known 
as  the  Energy  Efficiency  Code  for  New 
Federal  Residential  Buildings  and  is 
referred  to  herein  as  "this  part" 

101.2  Purpose.  The  provisions  of 
this  part  provide  minimum  standards 
for  energy  efficiency  for  the  design  of 
new  Federal  residential  buildings.  The 
performance  standards  are  designed  to 
achieve  the  maximum  practicable  coat- 
effective  improvements  in  energy 
efficiency  and  increases  in  the  use  of 
noa-depletable  sources  of  energy.  It  is 
intended  that  these  provisions  provide 
flexibility  to  permit  the  use  of 
iimovative  approaches  and  techniques 
to  achieve  efficient  utilization  of  energy. 
This  part  also  establishes  minimum 


requirements  for  the  control  of  radon  in 
new  Federal  residential  buildings. 

101.3  Compliance.  This  part 
requires: 

101.3.1  Use  of  a  systems  approach 
for  the  entire  building  and  its  energy- 
using  subsystems  which  may  utilize 
renewable  sources  as  established  in 
Subpart  D  or  use  of  a  ctnnponent 
{lerfonnance  approach  tot  various 
building  elements  and  mechanical 
systems  and  components  as  established 
in  subpart  E:  and 

101.3.2  Compliance  with  the  radon 
requirements  is  established  in  subpart 
G. 

101.4  Scope.  This  part  provides 
design  requirements  for  building 
envelopes  for  adequate  thermal 
resistance  and  low  air  leakage  and  the 
design  and  selection  of  mechanical, 
elecbrical,  service  water-heating  and 
illumination  systems  and  equipment 
which  will  enable  efficient  use  of  energy 
in  new  Federal  residential  building 
construction.  It  applies  to  the  design 
and  construction  of  all  new  Federal 
residential  buildings  that  are  three 
stories  or  less  above  grade  that  are  not 
subject  to  state  or  local  building  codes. 
Federal  residential  buildings  more  than 
three  stories  above  grade  and  all  Federal 
nonresidential  buildings  must  comply 
with  the  Energy  Code  for  Federal 
Commercial  and  Multi-Family  High- 
Rise  Residential  Buildings. 

101.4.1  Radon  control.  This  part  also 
establishes  reqiiirements  for  control  of 
radon  for  certain  new  Federal 
residential  buildings.  The  applicability 
of  those  requirements  is  established  in 
section  702. 

101.4.2  Building  types. 

101.4.2.1  Group  R  Federal 
residential  buildings.  For  the  purposes 
of  this  part,  Group  R  residential 
buildings  include: 

(a)  Type  A-1 — Detached  one  and  two 
family  dwellings,  and 

(b)  Type  A-2— Other  residential 
buildings,  three  stories  or  less  in  height 

101.4.2.2  Other  buildings.  Any 
buildings  and  structures  not  included  in 
section  101.4.2.1  are  not  covered  by  this 
rule. 

101.4.3  Exempt  buildings.  The 
building  t3rpes  that  are  exempt  are  as 
follows:  assembly,  health,  and 

101.4.3.1  Buildings  and  structures  or 
portions  thereof  whose  peak  design  rate 
of  energy  usage  is  less  than  1.0  W  (3.4 
Btu/h)  or  10.8  W/m2  (1  W/ft*)  of  floor 
area  for  all  purposes. 

101.4.3.2  Buildings  and  structures  or 
portions  thereof  which  are  neither 
heatad  nor  cooled. 

101.4.4  Application  to  existing 
buildings. 


101.4.4.1    Additions  to  existing 
buildings.  Additions  to  existing 
buildings  or  structures  may  be  made  to 
such  hiiilHinga  or  structures  without 
making  the  entire  building  or  structure 
comply.  The  new  addition  shall 
conform  to  the  provisions  of  this  part  as 
they  relate  to  new  construction  only. 

1436.108    Molariala  and  aquipmant 

102.1  Identification. 

102.1.1  General.  Materials  and 
equipment  shall  be  identified  on  the 
building  plans  and  specifications  in  a 
manner  that  will  allow  for  a 
determination  of  their  compliance  with 
the  applicable  provisions  of  this  part 

102.1.2  Building  envelope 
insulation.  Building  envelope  insulation 
shall  have  a  thermal  resistance  (R) 
identification  marker  on  each  piece  of 
building  envelope  insulation  0.3048  m 
(12  in.)  or  greater  in  width. 
Alternatively,  a  signed  and  dated 
certification  for  the  insulation  installed 
in  each  element  of  the  building 
envelope  shall  be  provided,  listing  the 
type  of  insulation,  the  manufacturer, 
and  the  R-value.  For  blown-in  or 
sprayed  insulation,  a  certification  shall 
be  provided  that  identifies  the  initial 
installed  thickness,  the  settled 
thickness,  the  coverage  area,  and  the 
number  of  bags  of  insulation  installed. 
The  certification  shall  be  posted  in  a 
conspicuous  place  on  the  {ob  site. 

102.1.3  Insulation  installation.  Roof- 
ceiling,  floor,  and  wall-cavity  insulation 
shall  be  installed  to  permit  inspection  of 
the  manufacturer's  R-value 
identification  mark.  Altmnatively,  the 
thickness  of  roof-ceiling  insulation  that 
is  blown  in  or  sprayed  shall  be 
identified  by  th?rlm«««  markers  that  are 
labeled  in  meters  (inches)  and  installed 
at  least  one  every  27.9  m^  (300  ft^)  of 
attic  space.  The  markers  shall  be  affixed 
to  the  roof  trusses  or  ceiling  joists  and 
marked  with  the  minimum  installed 
thickness  and  nriiniiniirn  settled 
thirlmwM  using  numbers  25.4  mm  (1  in.) 
or  greater  in  height  Each  marker  shall 
face  the  attic  access  opening.  The 
thickness  of  installed  insulation  shall 
meet  or  exceed  the  minimum  installed 
ihiclmpan  shown  by  the  maricer. 

102.2  Maintenance  information. 
Required  regular  maintenance  actions 
shall  be  clearly  stated  on  a  readily 
accessible  label.  Such  label  may  be 
limited  to  identifying,  by  title  or 
publication  nimiber,  the  operation  and 
maintenance  manual  for  that  particular 
model  and  type  of  product 
Maintenance  instructions  shall  be 
furnished  for  equipment  which  requires 
preventive  maintenance  for  efficient 
operation.  * 


102.3    Fenestration  product  rating, 
certification,  and  labeling.  Fenestration 
products  (windows,  doors,  and 
skylights)  purchased  by  the  Federal 
government  shall  have  assigned  U- 
values.  If  tested  for  U-value,  the  U- 
values  of  fenestration  products 
(windows,  doors,  and  skylights)  shall  be 
determined  in  accordance  with  RS-1,  by 
an  accredited,  independent  laboratory. 
The  tested  U-value  of  the  fenestration 
product  shall  be  certified  and  the 
certified  U-value  shall  be  labeled  on  a 
conspicuous  place  on  the  product  Such 
certified  and  labeled  U-values  shall  be 
accepted  for  purposes  of  determining 
compliance  with  the  building  envelope 
requirements  of  this  part. 

102.3.1    Exception.  Where  a 
fenestration  product  has  not  been 
assigned  a  U-value  in  accordance  "with 
RS-1  for  a  particular  product  line,  that 
product  shall  be  assigned  a  default  U- 
value  in  accordance  with  Appendix 
Tables  102.3.1  and  102.3.2.  Product 
features  must  be  technically  verifiable 
for  the  product  to  qualify  for  the  U- 
value  associated  with  those  features. 
Where  the  existence  of  a  particular 
feature  cannot  be  determined  with 
reasonable  certainty,  the  product  shall 
not  receive  credit  for  that  feature.  Where 
a  composite  of  materials  from  two 
difiermt  product  types  are  used,  the 
product  shall  be  assigned  the  higher  U- 
value. 

-§436.103   ANsmals  maieilals— mathod  of 
consliuclloti.  design,  or  Insiilallon  systsnia. 
103.1    The  provisions  of  this  part  are 
not  intended  to  prevent  the  use  of  any 
material,  method  of  construction,  design 
or  insulating  system  not  specifically 
prescribed  herein,  provided  that  such 
construction,  design  or  insulating 
system  has  been  approved  as  meeting 
the  intent  of  this  part 

§436.104    [ftsaarvodl 

§435.106    [Rasarvad] 

§436.106    [RaaarvadI 


Fedoral  Energy  Management  Program 
described  in  subpart  A  of  10  CFR  part 
436  to  detwmine  its  life-cycle  cost 

Subpart  B— Definitions 


§436.107 

107.1    When  different  sections  of  this 
part,  or  a  section  of  this  part  and  a 
section  of  a  referenced  standard  from 
section  801  of  this  part,  specify  different 
materials,  methods  of  construction,  or 
other  lequiiements,  the  more  stringent 
or  restrictive  requirement  shall  govern. 
Whenever  there  is  a  conflict  between  a 
general  requirement  and  a  ^}ecffic 
requirement,  the  specific  requirement 
shall  govern. 


§436.108   Uf»«yGiacoat( 

108. 1    The  proposed  building 
design(s)  shall  be  evaluated  in 
accordance  with  the  requirements  of  the 


§436.201 

For  the  purposes  of  this  part,  certain 
abbreviations,  terms,  phrases,  words 
and  their  derivatives  shall  be  set  forth 
in  this  section. 

Accessible  (as  applied  to  equipment). 
Admitting  close  approach;  not  guarded 
by  locked  doors,  elevation,  or  other 
effective  means  (see  "Readily 
accessible"). 

Addition.  Increase  in  conditioned 
floor  area. 

Air  film.  Air  immediately  adjacent  to 
surfaces  of  building  materials  which 
helps  to  inhibit  heat  flow  throiigh  those 
materials. 

Air  transpoit  factor.  The  ratio  of  the 
rate  of  usefol  sensible  heat  removal  from 
the  conditioned  space  to  (he  energy 
input  to  the  supply  and  return  Can  motor 
expressed  in  consistent  units  and  under 
the  designated  operating  conditions. 

Attic.  A  space  directly  underneath  the 
roof  sheathing  and  directly  above  or 
adjacent  to  the  interior  surfaces  of  the 
topmost  story  of  a  building  that  satisfies 
all  of  the  following  conditions: 

(1)  The  structural  members 
comprising  the  roof  are  separate  and 
distinct  rafters  and  ceiling  joists  or  truss 
assemblies; 

(2)  The  space  is  ventilated  in 
accordance  with  the  requirements  of  the 
applicable  building  code; 

(3)  The  clear  height  from  the  top  of 
the  ceiling  joists  to  the  highest  point  of 
the  underside  of  the  raitos  is  greater 
than  0.762  m  (30  in.);  and 

(4)  The  space  is  provided  with  a 
readily  accessible  access  in  accordance 
with  the  requirements  of  the  applicable 
building  code. 

Automatic.  Self-acting,  operating  by 
its  own  mechanism  when  actuated  by 
some  impersonal  influence,  as.  for 
example,  a  change  in  current  strength, 
pressure,  temperature  or  mwrhanical 
configuration  (see  also  "Manual"). 

Bcusement  wall.  The  opaque  portion  of 
a  %vall  which  encloses  one  side  of  a 
basement  and  is  partially  or  totally 
below  grade. 

Building  code.  The  l^al  instrument 
which  is  in  effect  in  a  state  or  unit  of 
general  purpose  local  government,  the 
provisions  of  which  must  be  adhered  to 
if  a  building  is  to  be  considered  to  be 
in  conformance  with  law  and  suitable 
for  occupancy  and  use. 

Building  envelope.  The  elements  of  a 
building  which  encloee  conditioned 
spaces  through  which  thennal  energy 
may  be  transfamd  to  or  from  the 


exterior  or  to  or  from  spaces  located  in 
buildings  exempted  by  the  provisions  of 
section  101.4.2. 

Comfort  air  conditioning.  The  process 
of  treating  air  so  as  to  control 
simultaneously  its  temperature, 
humidity,  cleanliness,  and  distribution 
to  meet  requirements  of  the  conditioned 
space. 

Comfort  envelope.  The  area  of  a 
psychrometric  chart  enclosing  all  those 
conditions  described  in  Figure  1  in 
Standard  RS-2  listed  in  section  801  as 
being  comfortably. 

Conditioned  floor  area.  The 
horizontal  projection  of  that  portion  of 
interior  space  which  is  contained  within 
exteri<»  walls  and  which  is  conditioned 
directly  or  indirectly  by  an  energy-using 
system. 

Conditioned  space.  Space  within  a 
building  which  is  provided  with  heated 
and/or  cooled  air  or  sur&ces  and,  where 
required,  with  humidification  or 
dehumidification  means  so  as  to  be 
capable  of  maintaining  a  space 
condition  falling  within  the  comfort 
zone  set  forth  by  Standard  RS-2  listed 
in  section  801. 

Cooled  space.  Space  within  a  building 
which  is  provided  with  a  positive 
cooling  supply. 

Crawl  space  wall.  The  opaque  portion 
of  a  wall  which  encloses  a  crawl  space 
and  is  partially  or  totally  below  grade. 

Deaaband.  The  temperature  range  in 
which  no  heating  or  cooling  is  used. 

Degree  day,  cooling.  A  unit,  based 
upon  temperature  difference  and  time, 
used  in  estimating  foel  consumption 
and  specifying  nominal  cooling  load  of 
a  building  in  sununer.  For  any  one  day, 
when  the  mean  temperature  is  greater 
than  18.3  '^  (65  "F),  there  exists  as 
many  degree  days  as  there  are  Celsius 
(Fahrenheit)  d^rees  differeiuse  in 
temperature  between  the  mean 
temperature  for  the  day  and  18.3  *C  (65 
•F). 

Degree  day,  heating.  A  unit  based 
upon  temperature  difference  and  time, 
used  in  estimating  fuel  consumption 
and  specifying  nominal  heating  load  of 
a  building  in  winter.  For  any  one  day, 
when  the  mean  temperatiue  is  less  than 
18.3  *C  (65  *F),  there  exists  as  many 
degree  days  as  there  are  Celsius 
(Fahrenheit)  degrees  difference  in 
temperature  between  the  mean 
temp«atiue  for  the  day  and  18.3  "C  (65 
•F). 

Drain  tile  loop.  A  continuous  length 
of  drain  tile  or  poforated  pipe 
extending  around  all  or  part  of  the 
internal  or  external  perimeter  of  a 
basement  or  crawl  space  footing. 

Dwelling  unit  A  single  housdueping 
unit  comprised  of  one  or  more  rooms 
providing  complete  independent  Uving 
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bcilities  for  one  or  more  persons, 
including  permanent  provisions  for 
living,  sleeping,  eating,  cooking  and 
sanitation. 

Efficiency,  HVACgystem.  The  ratio  of 
useful  energy  output  (at  the  point  of 
use)  to  the  energy  input  in  consistent 
units  for  a  designated  time  period, 
expressed  in  percent 

Energy.  The  capacity  for  doing  woiic 
taking  a  nimiber  of  forms  which  may  be 
transformed  from  one  into  another,  such 
as  thermal  (heat),  mechanical  (work), 
electrical  and  chemical  in  customary 
units,  measured  in  kilowatt-houis  (kWh) 
or  Kilojoules  [British  thermal  units 
(Btus)]. 

Energy  source.  Electricity,  natural  gas, 
propane  gas  or  fiiel  oil  that  is  available 
at  a  residential  building  for  space 
heating,  space  cooling,  service  water 
heating  and  lighting.  See  also 
"Renewable  energy  sources." 

Equipment  type.  HVAC  system 
equipment  or  service  water  heating 
equipment  that  (1)  performs  a  specific 
function(s)  (e.g.,  space  heating  or  space 
heating  and  service  water  heating),  (2) 
uses  a  specific  energy  source(s)  (e.g., 
electricity  or  a  "dual-fuel"  furnace  that 
can  use  electricity  or  natiual  gas),  and 
(3)  employs  a  specific  operational 
(winciple  (e.g.,  direct  combustion,  heat 
refection  to  air,  heat  extraction  from 
ground  water).  Example:  A  heat  pump 
water  heater  is  a  different  equipment 
type  from  an  electric  resistance  water 
heater. 

Exterior  envelope.  See  "Building 
envelope." 

Federal  agency.  Any  department, 
agency,  corporation,  or  other  entity  or 
instrumentality  of  the  executive  branch 
of  the  Federal  government,  including 
the  United  States  Postal  Service,  the 
Federal  National  Mortgage  Association, 
and  the  Federal  Home  Loan  Mortgage 
Corporation. 

Federal  residential  building.  Any 
detached  one-  or  two-funily  residential 
dwelling  or  other  residential  building  or 
structure,  three  stories  or  less  in  hei^t. 
to  be  constructed  or  developed  for 
residential  occupancy  by,  or  for  the  use 
of,  any  Federal  agency  that  is  not  legally 
subject  to  state  or  local  building  codes 
or  similar  requirements. 

Furnace.  aacL  A  fiimace  mxmally 
installed  in  distributicHi  ducts  of  air 
conditioning  systems  to  supply  warm 
air  for  heating  and  which  depends  on  a 
blower  not  furnished  as  part  of  the  duct 
furnace  for  air  circulation. 

Furnace,  worm  air.  A  self-contained, 
indirect-fired  or  electrically  heated 
fiunace  that  suppUes  heated  air  through 
ducts  to  spaces  that  require  it 

Glaxing  area.  Interior  sur€Ke  area  of 
assemblies  that  endoae  conditioned 


space  and  that  contain  glaring,  such  as 
windows,  sliding  glass  doors,  and 
skylights,  including  the  frame,  sash, 
curbing,  muntins,  and  other  framing 
element 

Grade.  The  finished  ground  level 
adjoining  the  building  at  all  exterior 
walls. 

Gross  area  of  exterior  walls.  The 
normal  projection  of  the  building 
envelope  wall  area  bounding  interior 
space  which  is  conditioned  by  an 
energy-using  system,  including  opaque 
wall,  window  and  door  area.  The  gross 
area  of  exterior  walls  consists  of  all 
opaque  wall  areas,  including  between 
floor  spandrels,  peripheral  edges  of 
floors,  window  areas  including  sash, 
and  door  areas,  where  such  surfaces  are 
exposed  to  outdoor  air,  unconditioned 
spaces,  or  spaces  exempted  by  section 
101.4.2,  and  where  such  spaces  enclose 
a  heated  or  mechanically  cooled  space, 
including  interstitial  areas  between  two 
such  spaces.  For  each  basement  wall 
with  an  average  below-grade  area  less 
than  50%  of  its  total  wall  area, 
including  openings,  the  entire  wall, 
including  the  below-grade  portion,  is 
included  as  part  of  the  gross  area  of 
exterior  walls.  Nonopaque  areas 
(windows,  doors,  etc.)  of  all  basement 
walls  are  included  in  the  gross  area  of 
exterior  walls. 

Gross  floor  area.  The  sum  of  the  areas 
of  the  several  floors  of  the  building, 
including  basements,  cellars,  mezzanine 
and  intermediate  floored  tiers  and 
penthouses  of  headroom  height, 
measured  from  the  exterior  faces  of 
exterior  walls  or  from  the  center  line  of 
walls  separating  buildings,  but 
excluding: 

(a)  Covered  walkways,  open  roofed- 
over  areas,  porches  and  similar  spaces. 

(b)  Pipe  trenches,  exterior  terraces  or 
steps,  chimneys,  roof  overhangs  and 
similar  features. 

Group  R  Federal  residential  buildings. 
For  the  purpose  of  this  part.  Group  R 
Federal  residential  buildings  include: 

(a)  Tjrpe  A-1 — Detached  one  and  two 
family  dwellings;  and, 

(b)  Type  A-2— Other  Federal 
resideitfial  buildings,  three  stories  or 
less  in  height 

Heat.  Thie  form  of  energy  that  is 
txansfBtred  by  virtue  of  a  temperature 
difhrance  or  a  change  in  state  of  a 
material. 

Heat  trap.  An  arrangement  of  piping 
connecting  to  a  hot  water  heater  such 
that  the  piping  makes  an  inverted  "U" 
just  before  connecting  to  the  heater 
fittings.  Any  other  arrangement, 
including  a  commercially  available  beet 
trap,  which  effectively  restricts  the 
nahual  tendency  of  hot  water  to  rise 
also  qualifies  as  a  heat  trap. 


Heated  slab.  Slab-on-grade 
construction  in  which  the  heating 
elements  or  hot  air  distribution  sjrstem 
is  in  contact  with  or  placed  withiJa  the 
slab  or  in  the  subgrade. 

Heated  space.  Space  within  a 
building  which  is  provided  with  a 
positive  heat  supply.  Finished  living 
space  within  a  basement  with  registers 
or  heating  devices  designed  to  supply 
heat  to  a  basement  space  shall 
automatically  define  that  space  as 
heated  space. 

Humiaistat.  A  regulatory  device, 
actuated  by  changes  in  humidity,  used 
for  automatic  control  of  relative 
humidiW. 

HVAC.  Heating,  ventilating  and  air 
conditioning. 

HVAC  system.  The  equipment, 
distribution  network,  and  terminals  that 
provide,  either  collectively  or 
individually,  the  processes  of  heating, 
ventilating,  or  air  conditioning  to  a 
building. 

HVAC  system  components.  HVAC 
system  components  provide,  in  one  or 
more  factory-assembled  packages, 
means  for  chilling  and/or  heating  water 
with  controlled  temperature  for  delivery 
to  terminaT  units  serving  the 
conditioned  spaces  of  the  building. 
Types  of  HVAC  system  components 
include,  but  are  not  limited  to,  water 
chiller  packages,  reciprocating 
condensing  tmits  and  water  source 
(hydroiuc)  heat  piunps  (see  "HVAC 
system  equipment"). 

HVAC  system  efficiency.  See 
"Efficiency,  HVAC  system." 

HVAC  system  equipment.  HVAC 
system  equipment  provides,  in  one 
(single  package)  or  more  (split  system) 
CKtory-assembled  packages,  means  for 
air  circulation,  air  cleaning,  air  cooling 
with  controlled  temperature  and 
dehumidification,  and,  optionally, 
either  alone  or  in  combination  with  a 
heating  plant,  the  functions  of  heating 
and  humidifying.  The  cooling  function 
may  be  either  electrically  or  heat 
operated  and  the  refrigerant  condenser 
may  be  air,  water  or  evaporatively 
cooled.  Where  the  equipment  is 
provided  in  more  than  one  package,  the 
separate  packages  shall  be  designed  by 
the  manufacturer  to  be  used  together. 
The  equipment  may  provide  the  heating 
function  as  a  heat  pump  or  by  the  use 
of  electric  or  fossil-fuel-fiied  elements. 
(The  word  "equipment"  used  without 
modifying  adjective  may,  in  accordance 
with  ounmon  industry  usage,  apply 
either  to  HVAC  system  equipment  or 
HVAC  s]fstem  components.) 

InfUtaation.  The  uncontrolled  inward 
air  leakage  throu^  cracks  and 
interstices  in  any  building  element  and 
around  windows  and  doors  of  a 


building  caused  by  the  pressiue  effects 
of  wind  and/or  the  efiiact  of  differences 
in  the  indoor  and  outdoor  air  density. 

Life-cycle  cost.  The  total  discounted 
cost  of  owning,  operating,  and 
maintaining  a  building  or  piece  of 
equipment  over  its  useful  life  (including 
its  fuel,  energy,  labor,  and  replaconent 
components)  determined  on  the  basis  of 
a  systematic  evaluation  except  that  in 
the  case  of  leased  buildings,  the  life- 
cycle  cost  shall  be  calculated  over  the 
effective  remaining  term  of  the  lease. 

Manual  Capable  of  being  operated  by 
personal  intervention  (see 
"Automatic"). 

Multi-family  dwelling.  A  building 
containing  three  or  more  dwelling  units. 

Opaqueaieas.  All  exposed  areas  of  a 
building  envelope  whidi  enclose 
conditioned  space,  except  openings  for 
windows,  skylights,  doors  and  building 
service  systems. 

Outdoor  air.  Air  taken  from  the 
outdoors  and,  therefore,  not  previously 
circulated  through  the  system. 

Packaged  terminal  air  conditioner.  A 
fectory-selected  wall  sleeve  and  separate 
unencased  combination  of  heating  and 
cooling  components,  assemblies  or 
sections  intended  lor  moimting  through 
the  wall  to  serve  a  single  room  or  zone. 
It  includes  heating  capability  by  hot 
water,  steam,  or  electricity. 

Packaged  terminal  heat  pump.  A 
packaged  terminal  air  conditioner 
capable  of  using  the  refrigeration  system 
in  a  reverse  cycle  or  heat  pump  mode 
to  provide  heat 

pCi/L.  The  abbreviation  for 
"picocuries  per  liter,"  which  is  used  as 
a  measure  for  radon  craicentrations  in 
air.  A  pioocurie  is  one-trillionth  (10  ~  i^) 
of  a  curie.  A  "curie"  is  a  commonly 
used  measurement  of  radioactivity. 

Positive  cooling  supply.  Mechanical 
cooling  deliberately  supplied  to  a  space 
such  as  through  a  supply  roister.  Also, 
mechanical  cooling  indirectiy  supplied 
to  a  space  through  uninsulated  surfaces 
of  space-cooling  components,  such  as 
evaporator  coil  cases  and  cooling 
distribution  systems  which  continually 
maintain  air  temperatures  within  the 
space  of  29.4  *C  (85  *F)  or  lower  during 
normal  operation.  To  be  considered 
exempt  from  inclusion  in  this 
definition,  such  sur&ces  shall  comply 
with  the  insulation  requirements  of  this 
part 

Positive  heat  supply.  Heat  deliberately 
supplied  to  a  space  by  design,  such  as 
a  supply  Bigialer,  radiator  or  heating 
element  Also,  heat  indkectly  suppued 
to  a  space  throu^  uninsulated  surfaces 
of  service  %v8ter  heaters  and  space 
heating  components,  sudi  as  furnaces, 
boilers  and  heating  and  cooling 
distribution  systems  which  continually 


maintain  air  temperature  within  the 
space  of  10  "C  (50  ''F)  or  higher  during 
normal  operation.  To  be  considered 
"exempt  from  inclusion  in  this 
definition,  sudi  surfaces  shaU  comply 
with  the  insulation  requirements  of  this 
part 

Proposed  design.  A  building  design 
submitted  in  response  to  a  request  for 
proposals  for  the  construction  of  a  new 
Fedisral  residential  building. 

Readily  accessible.  Capable  of  being 
reached  quickly  for  operation, 
maintenance,  removal,  or  inspection, 
without  requiring  the  need  to  climb  over 
or  rmnove  obstac^  or  to  resmt  to 
portable  ladders  or  chairs  (see 
"Accessible"). 

Rene¥fable  energy  sources.  Sources  of 
energy  (excluding  minerals)  derived 
from  incoming  solar  radiation, 
including  natural  daylighting  and 
photosynthetic  processes;  from 
phenomena  resulting  therefrom, 
including  wind,  waves  and  tides,  lake  or 
pond  thermal  differences;  and  from  the 
internal  heat  of  the  earth,  including 
nocturnal  thermal  exchanges. 

Reset.  Adjustment  of  the  set  point  of 
a  control  instrument  to  a  hi^ier  or  lower 
value  automatically  or  manually  to 
conserve  energy. 

Roof  assembly.  AU  components  of  the 
roof/ceiling  envelope  throu^  which 
heat  flows,  thus  creating  a  building 
transmission  heat  loss  or  gain,  where 
such  assembly  is  exposed  to  outdoor  air 
and  encloses  a  heated  »  mechanically 
cooled  apace.  The  gross  area  of  a  roof 
assembly  consists  of  the  total  interior 
sur&ce  of  such  assembly,  including 
skylights  exposed  to  the  heated  or 
mechanically  cooled  space. 

SasA  crack.  The  sum  of  all  perimeters 
of  all  window  sashes,  based  on  overall 
dimensions  of  such  parts,  expressed  in 
meters  (feet).  If  a  portion  of  one  sash 
perimeter  overlaps  a  portion  of  another 
sash  perimeter,  only  count  the  length  of 
the  overlapping  portions  once. 

Sensible  capacity.  The  ma'Timiim 
sensible  load  for  which  a  piece  of 
equipment  is  designed  to  remove  or  add 
sensible  heat 

Sensible  load.  The  cooling  or  heating 
load  to  remove  or  add  the  soisible  heat 
that  causes  a  temperature  change. 

Service  systems.  All  eneigy-using 
systems  in  a  building  that  are  operstod 
to  provide  services  for  the  oocupuits  or 
processes  housed  therein,  including 
HVAC  service  watw  heating, 
illumittrtion,  transportation,  cooking  or 
food  pr^Mration.  laundering  or  similar 
functions. 

Service  water  heating.  Suf^ly  of  hot 
wrater  for  purposes  other  th^  comfort 
heating. 


Slab-on-grxide  floor  insulation. 
Insulation  around  the  perimeter  of  the 
floor  slab  or  its  supporting  foundation 
when  the  top  edge  of  the  floor  slab 
perimeter  is  above  the  fiiushed  grade  or 
0305  m  (12  in.)  or  less  below  the 
finished  grade. 

Soil  gas.  The  gas.  presmt  in  soil, 
which  may  contain  radon. 

Soil  gas  retarder.  A  continuous 
membrane  or  other  cmparaMff  material 
need  to  retard  the  flow  df  soil  gas  into 
a  building. 

Solar  energy  source.  Source  of  natural 
dayli^ting  and  of  thermal,  chemical  or 
electrical  energy  derived  directiy  from 
conversion  of  incident  solar  radiation. 

Standard  desifft.  A  building  designed 
to  exactly  meet  but  not  exceed  all 
requirements  in  Subpart  E  of  this  part 

SubmemlHane  depressurization 
system.  A  system  designed  to  achieve  a 
lower  air  pressure  beikDath  the  soil  gas 
retarder  in  a  crawl  space,  relative  to 
csawl  space  air  pressure,  resulting  in  air 
withdrawal  from  undw  the  soil  gas 
retarder  either  passively  (relying  on  the 
upward  convective  flow  of  air)  or 
actively  (by  use  of  a  fen-powered  vent). 

Subslab  depressurization  system 
(active).  A  piping  sjrstem  that  connects 
the  suiislab  area  with  outdoor  air,  is 
routed  through  the  conditioned  space  of 
a  building,  and  uses  a  fen-povrered  vent 
to  draw  air  from  beneath  the  slab. 

Subslab  depressurization  system 
(passive).  A  piping  system  that  connects 
the  subslab  area  with  outdoor  air,  is 
routed  through  the  conditioned  space  of 
a  building,  and  relies  on  the  convective 
flow  of  air  to  draw  air  from  beneath  the 
slab. 

Supplementary  heater  operation.  The 
auxiUary  electric  resistance  heating 
device  that  provides  heat  i^iich 
contributes  to  the  operation  of  the  heat 
pump  when  the  temperature  is  too  low 
for  the  heat  pump  to  operate 
independently. 

System.  A  combination  of  central  or 
terminal  equipmoit  or  components  and/ 
or  controls,  accessories,  interconnecting 
means,  and  tenninal  devices  by  which 
enogy  is  transformed  so  as  to  peifoim 
a  specific  function,  such  as  HVAC, 
service  water  heating  or  illiunination. 

Technically  ver^able.  To  visually, 
physically,  or  tfaiotigh  testing  determine 
the  physical  characteristics  or 
specifications  of  an  element  material,  ca 
ol^ect 

Taminal  element.  The  means  by 
which  the  transformed  energy  from  a 
system  is  finally  delivered;  i.e.. 
registers,  diflhisers.  lighting  fixtures, 
feucets  and  similar  elonents. 

Thermal  ctmdvctance.  Time  rate  of 
heat  flow  through  a  body  (frequently  per 
unit  area)  from  one  bounding  aurfaoe  to 
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the  other  for  a  unit  temperature 
difiisrence  between  the  two  surfaces, 
under  steady  conditions  (W/m^-'C)  [Btu/ 
(h-ft^'F)]. 

Thermal  resistance  (R).  The  reciprocal 
of  thermal  conductance  (m^-^CyW) 
[(hft2 -Fl/Btu). 

Thermal  transmittance  (U).  The 
coefficient  of  heat  transmission  (air  to 
air).  It  is  the  time  rate  of  heat  flow  per 
unit  area  and  unit  temperature 
difference  between  the  warm  side  and 
cold  side  air  fibns  (W/m2"C)  (Btu/ 
(h  ft^'F)).  The  U-value  applies  to 
combinations  of  different  materials  used 
in  series  along  the  heat  flow  path,  single 
materials  that  comprise  a  building 
section,  cavity  air  spaces  and  siu^ce  air 
films  on  both  sides  of  a  building  . 
element. 

Thermal  transmittance.  overall  (Uol 
The  overall  (average)  heat  transmission 
of  a  gross  area  of  exterior  building 
envelope (W/mi*C)  (Btu/(h  ft^  T)).  The 
Uo  value  applies  to  the  combined  effect 
of  the  time  rate  of  heat  flow  through  the 
various  parallel  paths  such  as  windows, 
doors  and  opaque  construction  areas, 
comprising  the  gross  area  of  one  or  more 
exterior  building  components,  such  as 
walls,  floors  or  roof/ceilings. 


Thermostat.  An  automatic  control 
device  actuated  by  temperature  and 
designed  to  be  responsive  to 
temperature. 

Unitary  cooling  and  heating 
equipment.  One  or  more  factory-made 
assembUes  which  include  an  evaporator 
or  cooling  coil,  a  compressor  and 
condenser  combination,  and  may 
include  a  heating  function  as  well. 
Where  such  equipment  is  provided  in 
more  than  one  assembly,  the  separate 
assemblies  shall  be  designed  to  be  used 
together. 

Unitary  heat  pump.  One  or  more 
factory-made  assemblies  which  include 
an  indoor  conditioning  coil, 
compressor(s)  and  outdoor  coil  or 
refrigerant-to-water  heat  exchanger, 
including  means  to  provide  both  heating 
and  cooling  functions.  When  such 
equipment  is  provided  in  more  than  one 
assembly,  the  separate  assemblies  shall 
be  designed  to  be  used  together. 

Venwation.  The  process  of  supplying 
or  removing  air  by  nattiral  or 
mechanical  means  to  or  from  any  space. 
Such  air  may  have  been  conditioned. 

Ventilation  air.  That  portion  of  supply 
air  which  comes  from  outside  (outdoors) 
plus  any  recirculated  air  that  has  been 

TABLE  302.1 

(Extefior  design  oondttions] 


treated  to  maintain  the  desired  quality 
of  air  within  a  designated  space.  (See 
Standard  RS-3  listed  in  section  801  of 
this  part,  and  definition  of  "Outdoor 
air".) 

Walls.  Those  portions  of  the  building 
envelope  which  are  vertical  or  tilted  at 
an  angle  of  30°  or  less  from  the  vOTtical 
plane. 

Zone.  A  space  or  group  of  spaces 
within  a  building  with  heating  and/or 
cooling  requirements  sufficiently 
similar  so  that  comfort  conditions  can 
be  maintained  throughout  by  a  single 
controlling  device. 

Subpart  C— Deaign  Condltf  ona 
f43&30i    Scope. 

301.1    General.  The  criteria  of  this 
subpart  establishes  the  design 
conditions  for  use  with  Subparts  D  and 
E  of  this  part. 


1435.302 

302.1    Exterior  design  conditions. 
The  following  design  parameters  frt>m 
table  302.1  shall  be  urad  for  calculations 
required  under  this  part. 


Sumnwr* 


Degree  days,  healing' 
Degree  days,  cooing' 


Deaign  Dry-t)ut> . 
Design  Dry-but) . 
Design  Wel-buK) 


•cfn. 

•CCF). 

•crF). 


^  The  ouktoor  design  temperature  shaN  be  aolectod  from  the  odums  of  97.5%  values  for  winter  and  2.5%  values  for  summer  from  tables  in 
Stmdard  RS-4  Med  in  section  801.  A^ustments  may  be  made  to  reflect  local  cimates  which  dHter  from  the  tabulated  temperatures,  or  local 

IS.S'C  (66*F)]  shal  be  selected  Irom  NOAA  Annual  Degree  Days  to  Se- 
Ksted  in  secion  801 ,  data  available  from  adjacent  mlMary  instalations,  or 


'The  degree  days,  heating  (base  18.3°C  (65*F)]  and 
lectBd  Bases  Derived  torn  fte  1961—1990  Normals.  " 
oVw  sources  of  local  data 


302.2    Interior  design  conditions. 

302.2.1  Indoor  Design  Temperature. 
Indoor  design  temperature  shall  be 
22.2'C  (72*F)  for  heating  and  25.6*C 
(78*F)  for  cooling. 

302.2.2  Exception.  Other  design 
temperatuies  may  be  used  for 
equipment  selectioD  if  it  results  in  a 
lower  energy  usage. 


f436b303 

303.1    Vmtilation.  Ventilation  air 
shall  conform  to  Standard  RS-3  listed  in 
section  801.  The  minimum  column 
value  of  Standard  RS-3  for  each  type  of 
occupancy  shall  be  used  for  design,  llie 
ventilation  quantities  specified  in 
aectic»  6  of  Standard  RS-3  are  for  100% 
outdoor  air  ventilating  systems. 

303.1.1    Exception.  If  outdoor  air 
quantities  other  than  those  specified  in 
Standard  RS-3  are  used  or  required 


because  of  special  occupancy  or  process 
requirements,  source  ctMitrol  of  air 
contamination,  health  and  safety  or 
other  standards,  the  required  outdoor  air 
qtiantities  shall  be  used  as  the  basis  for 
calculating  the  heating  and  cooling 
design  loads. 

Subpart  P    Deaign  by  SyalMna 
Araiyaia;  Deaign  UtHiziiig  nenawaWe 
Energy  Souroaa 


1436^401 

401.1    General.  This  subpart 
establishes  design  requirements  based 
on  a  systems  analysis  of  total  energy  use 
by  a  new  Federal  residential  building, 
including  all  of  its  systems.  These 
design  requiranents  may  be  applied  as 
an  ahemative  to  the  component 
performance  tequirements  establidied 
in  subpart  E. 


1436.402    Syetomeanaiyala. 

402.1  Energy  analysis.  Compliance 
with  this  subpart  requires  an  analysis  of 
the  annual  energy  usage,  hereinafter 
called  an  annual  energy  analysis.  The 
proposed  building  shall  utilize  a  design 
that  is  demonstrated,  through 
technically  valid  and  doctusented 
calculations,  to  have  equal  or  lower 
annual  energy  use  and  equal  m  lower 
life-cycle  costs  than  the  standard  design. 

(a)  A  building  designed  in  accordance 
writh  this  subpart  complies  with  this 
part  if  the  calculated  annual  oiergy 
usage  and  life-cycle  costs  are  not  greater 
than  a  similar  building  (defined  as  a 
"standard  design")  with  building 
thermal  envelope  components  and 
mechanical  systems  and  equipment 
used  to  provide  heating,  ventilating,  and 
air-con(Utianing  designed  in  accordance 
with  subpart  E. 
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(b)  For  a  proposed  building  to  be 
considered  similar  to  a  "standard 
design."  the  proposed  building  shall 
have  the  same  conditioned  floor  area, 
ratio  of  thermal  envelope  area  to 
conditioned  floor  area,  exterior  design 


conditions,  occupancy,  climate  data, 
and  usage  operational  schedule. 

(c)  The  proposed  design  shall  use  the 
same  energy  source(s)  for  space  heating, 
space  cooling,  and  domestic  water 
heating  as  the  standard  design 
(identified  in  subpart  E). 

Table  402.1.1a 

[Glazing  systems] 


402.1.1    Input  values  for  Group  R 
buildings.  The  input  values/ 
asstunptions  frtim  tables  402.1.1a 
through  402.1. Ig  shall  be  used  in 
calctilating  the  annual  energy  usage. 


Input  Assumptions 


Design  Parameter 

Standard  Design 

Proposed  Design 

Glazing  Orientation 

Shading 

Window  area  of  proposed  house.  2S%  on  North.  South.  East,  and  West 

Exterior  waHs.. 
Draperies  shall  be  assumed  to  be  closed  during  period  of  mechanical 

air  conditioner  operation.. 

Window  area  oriented  as  propoaad  de- 
sign. 

Any  exterior  shadng  provided  by  pro- 
posed design. 

TABLE  402.1.1b 
[Heat  storage  (thermal  mass)] 


Internal  mass 
Structural 
mass. 


39.0  kaln^  (8  bm') 

17.1  kghri^  (3.5  b/ff) 


Table  402.1.1c 

(Buildhig  ttiermal  envelope — surface  areas  and 
volume] 


Design  param- 
eter 

Input  assumpbuiis 

Floor.  waHs. 

The  floor,  waHs,  and  ceiUng 

ceiling. 

areas  for  both  the  standard 

and  proposed  design(s) 

ahaH  be  equal. 

Foundation 

The  fouTKlalKX)  and  floor  type 

and  floor 

for  both  the  standard  and 

type. 

the  proposed  design(s) 

shall  be  equal. 

Glazings,  in- 

The area  of  glazing  in  the 

cluding  stcy- 

standard  design  shall  not 

Nghts. 

be  greater  than  the  area  of 

glazing  In  the  proposed 

design<s).  The  glazing  U- 

value  of  the  standard  de- 

sign shaN  be  selected  to 

pemiit  calculated  U.-waH 

compliance  of  the  standard 

• 

design. 

Glazing  area  in  the  standard 

design  shall  not  be  pro- 

vided with  extra  shadHig 

beyofxl  shadmg  tML  is 

provided  by  typical  con- 

as  roof  overtiangs.  Ef HHyy 

pemrmanoe  mpacis  oi 

added  shadnig  for  glazing 

areas  may  be  accounted 

for  in  tt>e  proposed  de- 

8ign(s)  for  a  specific  build- 

ing. Results  from  shading 

calciilaMon  on  one  pro- 

Donnd  txiidma  sfwN  not  be 

used  for  groups  Of  build- 

ings. 

DoofSOfA-1 

The  stmdard  design  shafl 

have  at  least  3.7  m'  (40 

n'>  of  door  area. 

TABLE  402. 1 . 1  o— Continued 

[BuihSng  thermal  envolopo    ourfaco  areas  and 
volume] 


Design  param- 
eter 


Bulking  Vol- 
ume. 


input  assumptions 


The  volumes  of  both  tfte 
standard  and  proposed  de- 
sign<s)  shaN  be  equal. 


TABLE  402.1. Id 
[Thermoalat  (constants)] 


Design  parameter 

Input  vahie 

Heating  Set  Point 

Cooling  Set  Point 

flight  Set  Back 

20.0  "C  (68  -F). 
25.6  *C  (78  *F). 
15.6  *C  (60  'F). 

Set  Back  Ouraiton 

Number  of  Set4>ack  Pe- 
riods. 

Maximum  number  of 
zones. 

Numt>er  of  ttwrmostats 
per  zorte. 

7hours. 

1  (night  time). 

2. 

1. 

TABLE  402.1. 1e 

[Internal  Senatoke  Heat  Gains  (Constant^] 


Unit  type 

Input  value 

A-1  Units  ... 
A-2  Units  ... 

440  W  (1,500  Btum) 
879  W  (3,000  BtuAi) 

Table  402.1. If 

[DomestK  Water  Heater  (Constant, 
Cakailalion)] 


Design  param- 
eter 


Temperature 
set  point 

Daily  hot 
water  con- 
sumption. 


Input  value 


49  "C  (120  -F) 

Liters-113.7xn- 
units+(37.9xn-bedroom8): 
(Gaiona-(30xn- 
unitsMlOxivbedrooms)] 


Note:        _^_ 

nnaiil^nuinber  of  fving  unto  in  prapoaed 
<lMign(s) 


n-bodroomsMnumbor  of 
IvinguniL 


tMdrooms  in  each 


Table  402.1. Ig 

[Dtstrtxilnn  System  Loas  Factor^ 


DuctLocitfon 

Mode 

Outskte 

Inside 

Cooing ... . 

0.75 
OJO 

1.00 
1.00 

402.1.2  If  the  proposed  design  takes 
credit  for  reduced  air  changes  per  hour 
levels,  documentation  of  measures 
providing  such  reduction,  or  results  of 
a  post-construction  blower-door  test 
shall  be  demonstrated  using  Standard 
RS-5  listed  in  section  801. 

402.1.3  Passive  solar  building 
designs  shall  have  fixed  external 
shacting,  operable  internal  or  external 
shading  or  other  ahaHing  technologies  to 
limit  excessive  summer  cooling  energy 
gains  to  the  building  interior. 

402.1.4  Passive  solar  buildings  shall 
utilize  at  least  919  kJ/*C  (45  Btu/"F)  of 
additional  thermal  mass,  per  m^  (ft')  of 
added  glass  area,  when  added  south- 
feeing  glass  area  exceeds  33%  of  the 
total  glass  area  in  walls. 

402.1.5  Site  Weather  Data 
(constants). 

402.1.5.1    The  typical  meteorological 
year  (TMY),  or  its  "ersatz"  equivalent, 
from  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
or  an  approved  equivalent,  for  the 
closest  available  location  shall  be  used. 

402.1.6  The  HVAC  System 
Efficiency,  for  heating  and  cooling 
mode,  as  idoitified  in  10  CFR  part  430 
shall  be  proportionally  adjusted  for 
those  portions  of  the  ductwork  located 
outside  or  inside  the  conditioned  space 
using  the  values  shown  above,  in 
accordance  with  equation  402.1a  and 
table  402.1g: 

CEquaticm  402.1.6a) 
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Total  Adjusted  System 

Efficiency=Equipm6nt  Efficiency  x 
Distribution  Loss  Factor  x  percent 
of  ducts  outside-t-Equipment 
Efficiency  x  Distribution  Loss 
Factor  x  percent  of  ducts  inside. 
402.1.7    Air  infiltration.  Air  changes 
per  hour  for  the  standard  design  is  0.5 
(for  purposes  of  calculation  only). 

402.2  Design.  The  energy  usage  of 
the  standard  design  and  the  proposed 
design  shall  be  compared  as  folloMrs: 

(a)  The  comparison  shall  be  expressed 
as  joule  per  square  meter  (Btu  input  per 
square  fbot)  of  gross  floor  area  per  year 
at  building  site. 

(b)  If  the  proposed  design  results  in  an 
increase  in  usage  of  one  energy  source 
and  a  decrease  in  another  energy  source, 
even  though  similar  sources  are  used  for 
similar  purposes,  the  difierence  in  each 
energy  source  shall  be  convoted  to 
equivalent  energy  units  for  purposes  of 
comparing  the  total  energy  used. 

(c)  The  different  energy  sources  shall 
be  compared  on  the  basis  of  energy  use 
at  the  site  where:  1  kWh=3,413  Btu. 

402.3  Analysis  procedure.  The 
analysis  of  the  annual  energy  usage  of 
the  standard  design  and  the  proposed 
design(s)  shall  meet  the  following 
criteria: 

(a)  The  building  heating/cooling  load 
calculation  procedure  used  for  annual 
energy  usage  analysis  shall  be  detailed 
enough  to  evaluate  the  efiiact  of  foctors 
specified  in  section  402.4. 

(b)  The  calculation  procedure  used  to 
simulate  the  operation  of  the  building 
and  its  service  systems  through  a  full- 
year  operating  period  shall  evaluate  the 
effect  of  system  design,  climatic  foctors, 
operational  characteristics,  and 
mechanical  equipment  on  annual 
energy  usage.  Manufacturer's  data  or 
comparable  field  test  data  shall  be  used 
when  available  in  the  simiilation  of 
systems  and  equipment  The  calculation 
procediire  shall  be  based  upon  8,760 
hours  of  operation  of  the  building  and 
its  service  systems  and  shall  utilize  the 
design  methods  specified  in  Standards 
RS-4.  -6,  and  -7  listed  in  section  801. 

402.4  Calculation  procedures.  The 
calculation  procedure  shall  cover  the 
following  items: 

(a)  Design  requirements — 
Environmental  reqiiirements  as  required 
in  subpart  C. 

(b)  Climatic  data— Coincident  hourly 
data  for  temperatures,  solar  radiation, 
wind  and  humidity  of  t3^ical  days  in 
the  year  representing  seasonal  variation. 

(c)  Building  data — Orientation,  size, 
shape,  mass,  air,  moisture  and  heat 
transfer  characteristics. 

(d)  Operational  characteristics — 
TonpOTature.  humidity,  ventilation. 


illiunination,  control  mode  for  occupied 
and  imoccupied  hours. 

(e)  Mechanical  equipment — Design 
capacity,  part  load  profile. 

(f)  Building  load»— Internal  heat 
generation,  lighting,  equipment,  number 
of  people  during  occupied  and 
unoccupied  periods. 

402.4.1    Use  of  approved  calculation 
tool.  The  same  calculation  tool  shall  be 
used  to  estimate  the  annual  energy 
usage  for  space  heating  and  cooling  of 
the  standard  design  and  the  proposed 
design(s). 

402.5  Dooimentation.  Proposed 
design(s)  shall  have  an  energy  analysis 
comparison  report  providing  technical 
detail  on  the  data  used  in  and  resulting 
from  the  comparative  analysis  to  verify 
that  both  the  analysis  and  the  designs 
meet  the  criteria  of  section  401  of  this 
part. 

402.6  Exception.  Proposed  design(s) 
for  one  and  two  femily  dwellings  and 
multi&mily  buildings  having  a 
conditioned  floor  area  of  465  m'  (5,000 
ft^)  or  less  are  exempted  firom 
peiforming  an  analysis  on  a  full-year 
(8760  hours)  basis  as  described  in 
section  402.3(b).  However,  comparison 
of  beating,  cooling,  and  service  water 
heating  equipment  energy  usage 
between  the  proposed  design(s)  and  the 
standard  design  shall  be  provided  in 
accordance  with  the  remaining 
provisions  of  section  402  of  this  part 

1436.409 


403.1    General.  A  proposed  biulding 
utilizing  solar,  geothermal,  wind  or 
other  renewable  energy  sources  for  all  or 
part  of  its  energy  source  shall  meet  the 
requirements  of  section  402  of  this  part, 
except  such  renewable  energy  may  be 
excluded  fiom  the  total  annual  energy 
usage  allowed  for  the  building  by  that 
section. 

403.1.1  To  qualify  for  this  exclusion 
such  renewable  energy  must  be  derived 
from  a  specific  collection,  storage  and 
distribution  syston.  The  solar  energy 
passing  through  windows  shall  also  be 
considered  as  qualifying  if  such 
windows  are  provided  with: 

(a)  Operable  insulating  shutters  or 
other  devices  which,  when  drawn  or 
closed,  shall  cause  the  window  area  to 
reduce  mATrimnm  outward  heat  flow 
rate  to  that  spedfled  in  section  502.3.1; 
and 

(b)  The  window  areas  are  shaded  or 
otherwise  protected  from  direct  rays  of 
the  sun  during  periods  when 
mechanical  cooling  is  required. 

403.1.2  Exclusion  shall  also  be 
granted  for  solar  energy  passing  through 
windowrs  provided: 


(a)  The  glass  is  double  or  triple  pane 
insulating  glass  with  a  low-emittance 
coating  on  one  or  more  airspace  surfaces 
of  the  glass,  or  with  a  low-emittance 
plastic  film  suspended  in  the  airspace, 
and 

(b)  The  glass  areas  are  shaded  from 
direct  solar  radiation  during  periods 
when  mechanical  cooling  is  required. 

403.1.3    Other  criteria  covered  in 
section  402  shall  apply  to  the  proposed 
de8ign(s)  utilizing  renewable  sources  of 
energy. 

403.2  Documentation.  An  aimual 
energy  analysis  comparison  shall  be 
prepared  comparing  the  proposed 
design(8)  and  the  standard  design  as 
specified  in  section  402.  The  report 
shall  provide  technical  detail  on  the 
building  and  system  design(s)  and  on 
the  data  employed  in  the  comparative 
analysis  sufficient  to  verify  that  both  the 
analysis  and  the  proposed  design(s) 
meet  the  criteria  of  sections  402  and  403 
of  this  part 

403.2.1  The  energy  derived  from 
renewable  sources  and  the  reduction  in 
conventional  energy  requirements 
dorived  from  nocturnal  cooling  shall  be 
separately  identified  from  the  overall 
buUding  energy  use.  Supporting 
docimientation  on  the  basis  of  the 
performance  estimates  for  the  renevrable 
energy  sources  or  nocturnal  cooling 
shall  be  demonstrated  in  the  building 
plans  and  specifications. 

403.2.2  Energy  usage  must  be 
calculated  in  accordance  with  the 
design  conditions  and  methods 
specked  in  this  part 

403.3  Exception.  Proposed  design(s) 
for  buildings  of  less  than  AMm?  (5,000 
ft^)  of  conditioned  floor  area  that  derive 

a  Tninifnnm  of  30%  of  their  total  anniiAl 

energy  usage  from  renewable  sources  or 
from  noctiunal  cooling  are  exempt  from 
performing -the  analysis  on  a  full-year 
(8,760  hours)  basis  as  described  in 
section  402.3(b).  However,  comparison 
of  heating,  cooling,  and  service  water 
heating  equipment  energy  usage 
between  the  proposed  design(s)  and  the 
standard  design  shall  be  provided  in 
accordance  with  the  remaining 
provisions  of  sections  402  and  403  of 
this  part 

403.4  Passive  solar  design  analysis. 
Proposed  design(s)  using  passive  solar 
heating  strategies,  such  as  south 
window  placement  coupled  with 
thermal  mass,  attached  greenhouses  or 
sunspaces,  or  Trombe  walls,  can  be 
analyzed  for  annual  heating  and  cooling 
loads  using  RS-8.  Other  methods  for 
analysis  of  solar  design  strategies  and 
equipment  are  permitted.  Note  that  use 
of  RS-8  provides  information  on 
building  loads  only;  actual  energy 
consumption  depcoids  on  the  equipment 


proposed  for  installation  in  the 
building. 

Subpart  E— Design  by  Component 
PeifuiiiMince  Appfoach 

{435.501    Scop*. 

501.1    General.  This  subpart 
establishes  design  reqiiirements  based 
on  component  performance  for  new 
Federal  residential  buildings.  The 
design  requirements  established  in 
*8ubpart  D  may  be  applied  in  lieu  of 
these  requirements. 

1435.502    BulkUng  thennal  envelope 
feQuifBinents. 

502.1    General.  The  building  thermal 
envelope  shall  meet  the  requirements  of 
table  502.1a.  Compliance  with  these 
requirements  shall  be  demonstrated  in 
accordance  with  section  502.2.  To 
demonstrate  compliance,  calculation 


procedures  and  information  contained 
in  RS-4,  or  l^raratory  test 
measurements  obtained  from  test 
methods  RS-9,  -10,  -11,  or  -12,  or  other 
documented  procedures  or  information, 
shall  be  used. 

502.1.1    The  proposed  design  may 
include  the  use  of  thermal  mass  in  the 
exterior  walls  when  determining  energy 
use.  If  the  use  of  thermal  mass  is 
considered  appropriate  in  the  design  of 
the  exterior  walls  then  the  required  Uw 
for  exterior  walls,  covered  by  section 
502.2.1.1  and  having  a  heat  capacity 
greater  than  or  equal  to  123  kJ/m^-'K  (6 
Btu/ft2-°F),  shall  be  less  than  or  equal  to 
the  U-value  determined  by  the 
applicable  heating  degree-days  and  low- 
mass-wall  Uw  in  tables  502.1b,  502.1c, 
or  502.ld.  The  colimm  headings  in 
tables  502.1b  through  502.ld  are  the 
Uw's.  as  determined  by  using  equation 

TABLE  502.1  A ^       ^     ■' 


502.2a  and  Appendix  Figure  1,  for  knr- 
mass-walls;  wall  constructions  having  a 
heat  capacity  of  less  than  123  kJ/m^^K 
(6  Btu/ft^-'F),  as  determined  by  equation 
502.1a.  The  heat  capacity  of  the  wall 
shall  be  determined  by  using  equation 
502.1a  below: 

(Equation  502.1a) 

HC=wxc  _ 

where: 

HC=heat  capacity  of  the  exterior  wall, 

based  on  exterior  surbce  area,  W/ 

(m^'K)  [Btu/(ft2»F)). 
w=mass.of  the  wall,  based  on  exterior 

sur&ce  area,  kg/m^  (Ib/ft^). 
c=specific  heat  of  the  exterior  wall 

material, kJ/(kg'K)  (Btu/Ob-'F)]. 

The  specific  heat  values  shall  be 
permitted  to  be  obtained  from  Chapter 
22  of  Standard  RS-4. 


Element 


Walls 

RooVCetling  

Floors  over  unhealed  spaces 
Heated  stab  on  grade  ^  > 


Unheating  slab  on  graded' 


Basement  walM'  ... 
Crawl  space  wall*^ 


Heating  or  cooling 
Heating  or  cooling 
Heating  or  cooling 
Heating  


Heating 


Heating  or  cooling 
Heating  or  cooling 


TypeA-1 

TypeA-2 

buiUmgs 

buikings 

UcS 

u„s 

UoS 

US 

U^ 

u^ 

R2 

R2 

Depth  2  in." 

Depth  2  In." 

F& 

R2 

Depth  >  in.« 

Depth  2  in." 

US 

US 

US 

US 

1  Values  shall  t>e  determined  t>y  using  the  graphs  (Figures  1 ,  2,  3, 4,  5  and  6)  contained  in  the  Appendix  of  this  part  using  heating  degree  days 
as  specified  in  section  302. 

2  There  are  no  insulation  requirements  for  heated  slabs  in  locations  having  less  than  278  Celsius  heating  degree  days  (500  Fahrenheit  HDD). 
^There  are  no  insulation  requirements  for  unheated  slabs  in  locations  having  less  than  1,389  Celsius  heating  degree  days  (2,500  Fahrenheit 

HDD). 

*  Basement  and  crawl  space  wall  U-values  shall  be  based  on  the  wall  components  and  surface  air  films.  Adjacent  soil  shall  not  be  considered 
in  the  determination  of  the  U-value. 

^Typical  foundation  wall  insulation  techniques  can  be  found  in  Starxlard  RS-13. 

"Depth  of  burial  measured  as  described  in  section  502.2.1.4. 

Table  502.1  b.— Required  Uw  for  Wau  With  a  Heat  Capacity  Equal  To  or  Exceeding  123  kJ/(m2»K)  [6  Btu/ 
(FT2  ."F)]  With  Insulation  Placed  on  the  Exterior  of  the  Wall  Mass 


Heating  degree  days 
18.3  -C  m'F)  base 


0-1111  

(0-2000) ...... 

1112-2222.. 
(2001-4000) 
222^-3056.. 
(4001-5500) 
3056-3611  .. 
(5501-6500) 
3612-4444  .. 
(6501-«000) 

>4445 

t>8001) 


Uw  required  for  walls  with  a  heat  capacity  less  than  123  kJ/(m2  •  *K) 
[6  BtiV(ft2  -  'F)]  as  determined  by  using  equation  5022a  and  appendix  figure  1 


1.13. 
(0.20) 


1.59 
(0.28) 

1.53 
(0i>7) 

1.42 
(0.25) 

1.30 
(0.23) 

154 
(0.22) 

1.13 
(0.20) 


1.02 
(0.18) 


1.47 
(0.26) 

1.42 
(0.25) 

1.30 
(0.23) 

1.19 
(0.21) 

1.07 
(0.19) 

1.02 
(0.18) 


0.90 
(0.16) 


1.30 
(023) 

124 
(022) 

1.19 
(021) 

1.07 
(0.19) 

0.96 
(0.17) 

0.90 
(0.16) 


0.79 
(0.14) 


1.19 
(021) 

1.13 
(020) 

1.02 
(0.18) 

0.96 
(0.17) 

0J5 
(0.15) 

0.79 
(0.14) 


0.68 
(0.12) 


1.02 
(0.18) 
0.96 
(0.17) 
0.90 
(0.16) 
0.85 
(0.15) 
0.73 
(0.13) 
0.68 
(0.12) 


0.56 
(0.10) 


0.90 
(0.16) 
0.85 
(0.15) 
0.79 
(0.14) 
0.68 
(0.12) 
0.62 
(0.11) 
0.56 
(0.10) 


0.45 
(0.08) 


0.73 
(0.13) 
0.73 
(0.13) 
0.62 
(0.11) 
0.56 
(0.10) 
0.51 
(0.00) 
0.45 
(0.08) 


0.34 
(0.06) 


0.62 
(0.11) 
0.56 
(0.10) 
0.51 
(0.09) 
0.45 
(0.08) 
0.39 
(0.07) 
0.34 
(0.06) 


022 
(0.04) 


0.45 
(0.08) 

0.45 
(0.08) 

0.39 
(0.07) 

0.34 
(0.06) 

028 
(0.05) 

022 
(0.04) 
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TABLE  502.1  C— REQUIRED  Uw  FOR  WALL  WITH  A  HEAT  CAPACITY  EQUAL  TO  OR  EXCEEDING  1  23kJ/(M2'K)  [6BTU/ 

(FT2.  T)  With  Insulation  Placed  on  the  interior  of  the  Wall  Mass 


U.  requirad  for  wrib  w«h  a  heal  capacity  less  than  1 23  lcJI/(m>  * 

K)  (6  Btu/(ft2<>F)]  as  determined  by  using  equation 

Heating  degree  days 
18.3^  (6^  base 

5022a  and  appendix  figure  1 

1.13 

liie 

0.90 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(0.20) 

(ai8) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

0-1111      

1.42 

124 

1.13 

0.96 

0.85 

0.68 

0.51 

0.39 

022 

((WOOO) 

(025) 

(022) 

(020) 

(0.17) 

(0.15) 

(0.12) 

(0.09) 

(0.07) 

(0.04) 

1112-2222  

1.36 

1.19 

1.07 

0.90 

0.79 

0.68 

0.51 

0.39 

022 

(2001 -«000) 

(024) 

(021) 

(0.19) 

(0.16) 

(0.14) 

(0.12) 

(0.09) 

(0.07) 

(0.04) 

2223^3056  

1.30 

1.19 

1.07 

0.90 

0.79 

0.62 

0.51 

0.39 

022 

(4001-5500) 

(023) 

(021) 

(0.19) 

(0.16) 

(0.14) 

(0.11) 

(0.09) 

(0.07) 

(0.04) 

3056-3611  ... 

124 

1.13 

0.96 

0.85 

0.73 

0.62 

0.51 

0.34 

022 

(5601-6500) 

(022) 

(020) 

(0.17) 

(0.15) 

(0.13) 

(0.11) 

(0.09) 

(0.06) 

(0.04) 

3612-4444  

1.19 

1.07 

0.96 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(6501-8000) 

(021) 

(0.19) 

(0.17) 

(0.14) 

(0.12) 

(0.10) 

(0.06) 

(0.06) 

(0.04) 

>4445 _. 

1.13 

1.(J2 

OJO 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(>«)01)  

(020) 

(0.18) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

Table  502.1  d.— Required  Uw  for  Wall  With  a  Heat  Capacity  Equal  To  or  Exceeding  123kJ/(m2  .-k)  [6Btu/ 
(FT2.°F)  With  Integral  Insulation  (Insulation  and  Mass  Mixed,  Such  as  a  Log  Wall) 


U.  required  tor  wdls  with  a  heat  c^ndty  less  Ihm  1 23  Kit(nii  ■  "K)  [6  Btul(1P  - 

'F)]  as  detenniTwd  by  using  equation 

Heating  degree  days 
18.3^  (65^  base 

5022a  and  appendu  figure  1 

1.13 

1.02 

0.90 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(020) 

(0.18) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

0-1111  

1.59 

1.42 

1.30 

1.13 

0.96 

0.85 

0.68 

0.51 

039 

(0-2000) 

(028) 

(025) 

(023) 

(020) 

(0.17) 

(0.15) 

(0.12) 

(ao9) 

(0.07) 

1112-2222 

1.53 

.  1.38 

124 

1.07 

0.96 

0.79 

0.62 

0.51 

0.34 

(2001-4000).   

(027) 

(024) 

(022) 

(0.19) 

(0-17) 

(0.14) 

(0.11) 

(0.09) 

(0.06) 

2223-3056  

1.47 

1.30 

1.19 

1.02 

0.90 

0.73 

0.62 

0.45 

0.34 

(4001-6500) 

(026) 

(023) 

(021) 

(0.18) 

(0.16) 

(0.13) 

(0.11) 

(0.08) 

(0.06) 

3066-3611  

136 

1.19 

1.07 

a96 

0.79 

0.68 

0.56 

0.45 

028 

(5501-6600) 

(024) 

(021) 

(0.19) 

(ai7) 

(0-14) 

(0.12) 

(1.10) 

(0.08) 

(0.05) 

3612-4444  . 

124 

1.13 

1.02 

0l86 

0.73 

0.62 

0.51 

0.38 

028 

(8501-8000)     

(022) 

(020 

(ai8) 

(0.15) 

(0.13) 

(0.11) 

(0J») 

(0.07) 

(0.05) 

>4445 

1.13 

1.02 

OJO 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(>eooi)  — „..-.. 

(020) 

(0.18) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0-06) 

(0.04) 

502.1.2  The  design  shall  not  create 
conditions  of  accelerated  deterioration 
btxna  moistuie  condensaticm.  For  frame 
walls,  floors,  and  ceilings  not  ventilated 
to  allow  moisture  to  escape,  an 
approved  vapor  retarder  having  a 
mayimiim  penn  rating  of  57.4  ng/ 
Pa-s-m^  (1.0  penn).  when  tested  in 
accordance  with  Standard  RS-14. 
Prooedvire  A.  shall  be  installed  on  the 
warm-in-winter  side  of  the  thermal 
insulation. 

502.1.3  Exceptions. 

502.1.3.1  Biiildings  are  exempt  from 
the  requirements  of  section  502.1.2  in 
construction  where  moistxue  or  its 
freezing  will  not  damage  the  materials. 

502.1.3.2  Buildings  are  exempt  from 
the  requirements  of  section  502.1.2  in 
hot  and  hiunid  climate  areas  where  the 
following  conditions  occur: 

(a)  19.4  "C  (67  T)  or  higher  wet-bulb 
temperature  for  3.000  or  more  hours 


during  the  wannest  six  consecutive 
montitt  of  the  year,  and/or 

(b)  22.8  *C  (73  *F)  or  higher  wet-bulb 
temperature  for  1.500  or  more  houra 
during  the  warmest  six  consecutive 
months  of  the  year. 

502.1.4    Access  openings.  Access 
doors,  hatdies,  scuttles,  pull-down 
staircases  and  similar  constructions 
separating  a  conditioned  from  an 
unconditioned  space  shall  be 
weatherstripped  along  the  surfaces  that 
seal  to  the  siurounding  fixed  frame.  The 
access  opening  shall  be  insulated  to  a 
level  equivalent  to  the  insulation  of  the 
surrounding  floor,  wall,  and  ceiling. 

502. 1 .4.1    Exception.  If  the  access 
opening  is  uninsulated,  the  U-value  of 
the  surrounding  floor,  wall,  and  ceiling 
shall  be  decreased  in  accordance  with 
equations  502.2a.  502.2b,  5022c,  or 
502.2d.  as  appropriate. 


502.1.5    Masonry  Veneer.  When 
insulation  is  placed  tm  a  foundation 
wall,  and  part  of  the  foundation  wall 
supports  a  masomy  veneer  for  the 
exterior  wall,  the  horizontal  portion  of 
the  foundation  supporting  the  veneer 
need  not  be  insulated. 

502.2    Heating  ^d  cooling  criteria. 

502.2.1  'Compliance  by  performance 
on  an  individual  component  basis.  Each 
component  of  the  building  envelope 
shall  meet  the  provisions  of  table  502.1a 
as  provided  in  sections  502.2.1.1 — 
502.2.1.6. 

502.2.1.1    Walls. 

502.2.1.1.1    Conventional  framing. 
The  combined  thermal  transmittance 
value  (Uo)  of  the  gross  area  of  exterior 
walls  shall  not  exceed  the  value  given 
in  table  502.1a.  Equation  502.2a  shall  be 
used  to  determine  acceptable 
combinations  to  meet  this  requirement. 


Uo  = 


Uo^the  average  thermal  transmittance  of 
the  gross  area  of  exterior  walls. 

Ao=:the  gross  area  of  exterior  walls. 

Uw=the  combined  thermal  transmittance 
of  the  various  paths  of  heat  transfer 
through  the  opaque  exterior  wall 
area. 

Aw=area  of  exterior  wall  that  is  opaque. 

U,=the  thermal  transmittance  of  the  area 
of  all  windows  within  the  gross 
wall  area  as  determined  in 
accordance  with  section  102.3  of 
tfaispart 


(U,A,)+(U,A,)+(U,A,) 


(Equati<Mi  S02.2a) 


502.2.1.1.3    Any  vertical  glazing 
assemblies  or  vertical  walk  that  form 
part  of  a  roof  assembly  that  bounds 
conditicmed  space,  such  as  clerestories 
and  dormers,  shall  be  treated  as  part  of 


A,sthe  area  of  all  windows  within  the 

gross  wall  area. 
Ud=me  thermal  transmittance  of  the  area 
of  all  doors  within  the  gross  wall 
area  as  determined  in  accordance 
with  section  102.3  of  this  part 
Ad=the  area  of  all  doors  within  the  gross 
wall  area. 
When  more  than  one  type  of  wall, 
window,  OT  door  is  used,  the  U  x  A  term 
for  that  item  shall  be  eiqMnded  into  sub- 
elements  as: 

UwA,  =  (UwlAw,)  +  (Uw2A,2)  +  (U,3A,3) 

+ ...  (etc.) 


502.2.1.1.2    Metal  framing.  When 
exterior  walls  are  framed  widi  metal 
shulSrCalculate  the  value  of  U«  used  in 
equation  502.2b  as  follows: 

where: 

R,sthe  total  thermal  resistance  of  the 
elements,  in  series  almg  the  path 
comprising  the  wall  assembly  of 
heat  trmisfer,  exchuting  the  cavity 
-insulation  and  the  metal  stud. 
Ka*=the  R  value  of  the  cavity  insulation 
Fc^the  correction iactor  listed  in 
Appendix  table  502.2.1.1.2. 


U«  = 


R.+(Ri.xF,) 


(Equation  502.2b) 


the  exterior  wall  area  fat  purposes  of 
complying  with  this  part 

502.2.1.2    Roof/ceiling.  The 
combined  thermal  transmittance  value 
(UO)  of  the  gross  area  of  the  roof  or 


ceiling  assembly  «hall  not  exceed  the 
value  given  in  table  502.1a.  Equation 
502-2C  shall  be  used  te  det«mine 
acceptable  combinations  to  meet  this 
requirement 


Un  = 


(UkXArHUsXAs) 


(Equation  S02.2C) 


where: 

Uo^the  average  thermal  transmittance  of 

the  gross  roof/ceiling  area. 
Ao=the  gross  area  of  the  rooC^ceiling 

assembly. 
UR^tfae  thermal  transmittance  of  all 

elements  of  the  opaque  roof^ceiling 

area. 
AR=area  of  the  opaque  roof/ceiling 

assembly. 
U(=the  thenaal  transmittance  of  the  area 

of  all  skyli^t  elements  in  the  roof/ 

i»iling  assembly  as  determined  in 

accordance  with  sactioa  l(Kt.3  of 

this  part. 
Aa=the  area  (including  frame)  of  all 

skylights  within  tfie  roofi^oeiling 

assembly. 


When  mcne  than  one  type  of  roof/ 
ceiling  or  skylight  is  used,  the  U  x  A 
term  for  that  item  shall  be  expanded 
into  its  sub-elements,  as: 

U«  X  Ar  =  (Ur,  X  A«,) -»■  (Ur2  X  Am) 
-f  ...etc. 

502.2.1.2.1    When  return  air  ceiling 
plmums  are  emf^oyed,  the  roof/oeiling 
assembly  shall: 

(a)  Fat  thomal  transmittance 
purposes,  Jiot  include  the  ceiling  proper 
n(v  the  plenum  space  as  part  of  the 
assembly  and.  b)  For  gross  area 
purposes,  be  based  upon  the  interior 
fiace  of  the  upper  plenum  surface- 

502 . 2. 1 . 3    Floora  over  unheated 
spaces.  The  ombined  thermal 


transmittance  value  (Uo)  of  the  gross 
area  of  floors  over  unheated  spaces  shall 
not  exceed  the  value  ^vsn  in  table 
502.1a.  The  thermal  transmittance 
requiremmt  of  this  section  does  not 
apply  to  floors  over  omvented  crawl 
spaces  and  basements  if  the 
requirements  of  section  502.2.1.5  and/or 
502.2.1.6.are  met  For  floora  over 
outdoor  air.  e.g^  overhangs,  the  Uo 
value  shallmeet  the  same  requironent 
shown  for  loofe  in  table  502.1a. 
I^wHf^  502.2d  shall  be  used  to 
determine  aocept^le  combinatioiu  to 
meet  this  requimneDt 


Un  = 


where: 

Uo=the  combined  thnnooAl  transmittance 
of  the  different  floor  assemblies. 

Ao=the  gross  area  of  all  floor 
assemblies. 


(U„xAn)+(UnXA„)-t-L  (UfaAfa) 


(Equation  S02.2d) 


U 


j,=the  thermal  tFansmittanoe  of  the 
various  heat  transfer  paths  through 
the  first  (or  nth)  floor  assembly. 

An_..fb=the  area  of  the  first  (or  nth)  floor 
assembly. 


502.2.1.4    Slab-on-grade  floors.  For 
slab-on-grade  flo<n«.  the  thermal 
resistance  of  the  insulation  around  the 
poimeter  of  the  floor  shall  not  be  less 
than  the  value  given  in  table  502.1a. 
Insulation  shall  be  placed  on  the  outside 
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of  the  foundation  or  on  the  inside  of  the 
foundation  wall.  In  climates  below 
3.333  annual  Celsius  heating  degree 
days  (HDD)  (6,000  annual  Fahrenheit 
HDD),  the  insulation  fthall  extend 
downward  &om  the  top  of  the  slab  for 
a  minimum  distance  of  0.610  m  (24  in.) 
or  downward  to  at  least  the  bottom  of 
the  slab  and  then  horizontally  to  the 
interior  or  exterior  for  a  minimum  total 
distance  of  0.610  m  (24  in.)  and  shall  be 
designed  for  ground  contact.  In  climates 
equal  to  or  greater  than  3,333  annual 
Celsius  heating  degree  days  (HDD) 
(6,000  annual  Fahrenheit  HDD),  the 
insiilation  shall  extend  downward  from 
the  top  of  the  slab  for  a  minimum  of 
1.22  m  (48  in.)  or  downward  to  at  least 
the  bottom  of  the  slab  and  then 
horizontally  to  the  interior  or  exterior 
for  a  fninimiifn  total  distance  of  1.22  m 
(48  in.).  In  all  climates,  horizontal 
insulation  extending  outside  of  the 
foimdation  shall  be  covered  by 
pavement  or  soil  a  minimum  of  0.254  m 
(10  in.)  thick.  If  the  insulation  is  placed 
to  the  inside  of  the  foundation  wrall, 
there  must  be  insulation  placed  between 
the  slab  and  the  foundation  wall.  The 
top  edge  of  the  insulation  installed 
between  the  exterior  wall  and  the  edge 
of  the  interior  slab  shall  be  permitted  to 
be  cut  at  a  45'  angle  away  firom  the 
ooctBrior  wall. 

502.2.1.5    Cnwl  space  walls.  If  the 
floor  above  a  crawl  space  does  not  meet 
the  requirements  of  section  502.2.1.3 
and  the  crawl  space  does  not  have 
ventilation  openings  that  communicate 
directly  with  outside  air.  then  the 
extericv  walls  of  the  crawl  space  shall 
have  a  thermal  transmittance  value  not 
exceeding  the  value  given  in  table 
502.1a.  Where  the  inside  groimd  surfiKe 
is  less  than  0.305  m  (12  in.)  below  the 
outside  finish  ground  level  or  the 
veftical  wall  insulation  stops  less  than 
0.305  m  (12  in.)  below  the  outside  finish 
ground  level,  crawl  space  wall 
insulation  shall  extend  vertically  and 
horizontally  a  minimum  total  distance 
of  0.610  m  (24  in.)  linearly  from  the 
outside  finish  ground  level  (see  RS-13). 

502.2.16    Basement  walls.  The 
exterior  walls  of  basements  below 
uninsiilated  floors  shall  have  a  thermal 
transmittance  value  not  exceeding  the 
value  given  in  table  502.1a  from  the  top 
of  the  beeament  wall  to  a  depth  of  3.05 
m  (10  ft)  below  the  outside  finish 
ground  level,  or  to  the  level  of  the 
basement  floor,  whichever  is  less. 

502.2.2    Compliance  by  whole 
building  performaiu».  The  stated  Uo.  U. 
or  R  value  of  an  assembly  may  be 
incxeesed  or  decreased,  provided  the 
total  heat  gain  or  loss  for  the  sntiie 
building  (faes  aet  eaoaed  the  total 


resulting  from  conformance  to  the 
values  specified  in  table  502.1a. 
502.3    Air  leakage. 

502.3.1  Window  and  door 
assemblies.  Window  and  door 
assemblies  installed  in  the  building 
envelope  shall  comply  with  the 
miiYiniiim  infiltration  rates  allowed  in 
RS-15,  -16,  -17.  -18.  and  -19. 

502.3.1.1    Exception.  Site- 
constructed  windows  and  doors  shall  be 
sealed  in  accordance  with  section 
502.3.2. 

502.3.2  Cmilking  and  sealants, 
joints,  openings,  and  penetrations  in  the 
building  envelope  that  are  sources  of  air 
leakage  shall  be  sealed  with  caulking, 
gasketing,  weather-stripping,  house 
wrap,  or  other  materials  compatible 
with  the  construction  materials, 
location,  and  anticipated  conditions. 
Sealants  used  in  joints  between 
Hiifiinilar  materials  shall  allow  for 
difbrential  expansion  and  contraction 
of  such  materials. 

502.3.3  Recessed  lighting  fixtures. 
When  installed  in  the  building 
envelope,  recessed  lighting  fixtures 
shall  meet  one  of  the  following 
requirements: 

(a)  Type  IC  rated,  manufactured  widi 
no  penetrations  between  the  inside  of 
the  recessed  fixture  and  the  ceiling 
cavity,  and  sealed  or  gasketed  to  prevent 
air  leakage  into  the  unconditioned 
space. 

(b)  Type  IC  or  non-IC  rated,  installed 
inside  a  seeled  box  constructed  from  a 
minimum  0.01 3-m  (^-in.)  thick  gypsum 
wallboard.  a  preformed  polymeric  vapor 
barrier,  or  other  air-tight  assembly 
manufactured  for  this  purpose.  The 
fixtiire  shall  maintain  a  0.013-m  (V^in.) 
minimum  clearance  from  combustible 
material  and  0.064  m  (3  in.)  minimum 
clearance  from  insulation  material. 

(c)  Type  IC  rated  in  accordance  with 
RS-15  with  no  more  than  0.944  L/s  (2.0 
cfrn)  air  movement  from  the  conditioned 
spece  to  the  ceiling  cavity.  The  fixture 
shall  be  tested  at  75  Pascals  or  1.57  psf 
pressure  difiiarential  and  shall  be 
labeled. 
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503.1  Ganeral.  This  section  covers 
mechanical  sjrstems  and  equipment 
used  to  provide  heating,  ventilating,  and 
aiz'ContUtioning  functions. 

503.2  Mechanical  equipment 
efficiency.  Mechanical  equipment  used 
to  provide  hwHng  and  air-conditioning 
fiinctions  shall  be  selected  pursuant  to 
the  following: 

503.2.1  Detached  one  and  two 
fiunily  dwellings.  Heating  and  air- 
fionditionlng  equipment  selection  shall 


comply  with  section  503.2.1.1  or  section 
503.2.1.2. 

503.2.1.1  Minimum  federal 
standards.  The  installed  equipment  type 
shall  have  the  lowest  life-cycle  cost  of 
all  the  applicable  equipment  included 
in  table  503.2,  when  those  equipment 
types  have  been  evaluated  at  the 
minimiim  equipment  performance 
efficiency  allowed  under  Federal 
standards  as  specified  in  10  CFR  part 
430. 

503.2.1.2  Alternative  approach.  Any 
equipment  that  is  at  least  as  life-cycle 
cost-effective  as  the  eqiiipment 
identified  in  section  503.2.1.1  may  be 
installed. 

503.2.1.3  When  either  the  selected 
equipment  or  the  equipment  identified 
in  table  503.2  to  which  it  is  compared 
provides  both  heating  and  cooling,  the 
life-cycle  cost  comparison  shall  be 
based  on  the  combined  lifia-cycle  cost  of 
providing  heating  and  cooling  services. 
Otherwise,  separate  heating  and  cooling 
life-cycle  cost  comparisons  shall  be 
made. 

503.2.1.4  All  such  equipment  shall 
be  installed  in  accordance  with  the 
manufecturer's  instructions. 

Table    503.2.— Mechanjcal   Equip- 
ment Regulated  by  Federal  Law 


pump^  orarcon- 
ir,  water  or 
evaporatively  cooled 


Perfcageti  Terminal  Air 

CondRior>ar  or  Hesi 

Pump. 
Warm  Air  Fumeces, 

Gas  wid  OH-Fked. 
Boners.  Gas-and  0»- 

Fired. 


<70,320I(W 
(<240,000  Bbilh) 


AH  Capacities. 

AlCapacttss. 
AMI 


*  Does  not  include  ground-water  source  heel 
pumps. 

503.2.2    Central  heeting  and  air- 
conditioning  units  far  multiple  dwelling 
units  in  multi-funily  low  rise  dwellings. 
Heating  and  air^onditioning  equipjnent 
selection  shall  ccmiply  with  section 
503.2.2.1  or  section  503.2.2.2. 

503.2.2.1  Eq«iipment  covered  by  RS- 
20.  The  installed  equipment  type  shall 
have  the  lowest  life^de  cost  of  all  ths 
applicable  equipment  included  in  table 
403.1  of  RS-20.  whm  those  eqtiipment 
types  have  been  evaluated  at  the 
minimum  equipment  performance 
efficiency  allowed  by  table  403.1  of  RS- 
20  for  the  capacity  required. 

503.2.2.2  Alternative  approach.  Any 
equipment  that  is  at  least  as  Ufs-cycle 
cost-effective  ss  the  equipment 
identified  in  section  503.2.2.1  may  be 
installed.' 

503.2.2.3  When  either  the  selected 
equipment  ot  the  equipmaot  Identified 


in  table  403.1  of  RS-20  to  w^ch  it  is 
compared  provides  both  heating  and 
cooling,  the  life-cycle  cost  comparison 
shall  be  based  on  the  combined  life- 
cycle  cost  of  providing  heating  and 
cooling  services.  Otherwise,  separate 
heating  and  cooling  life-C3^e  cost 
comparisons  shall  be  made. 

503.2.2.4    All  such  equipment  shall 
be  installed  in  accordance  with  the 
manufacturer's  instructions. 

503.3    HVAC  systems. 

503.3.1  Load  oslculations.  Heating 
and  cooling  system  design  loads  for  i£B 
purpose  of  sizing  systems  and 
equipment  shall  be  determined  in 
accordance  with  the  procedures 
described  in  RS-4.  or  an  eqxiivalent 
computation  procedure,  using  the 
design  parameters  specified  in  section 
302  of  this  part.  Design  loads  shall 
account  for  infiltration. 

503.3.1.1  Heating  and  cooling 
equipment  capacity. 

503.3.1.2  Heating  equipment  The 
capacity  of  the  equipment  shall  not 
exceed  170%  of  the  design  load. 

503.3.1.3  Exception.  Power  burner 
and  induced-draft  burner  fossil  fuel 
heating  equipment 

503.3.2  Cooling-only  equipment 
Equipment  capable  of  providing  only 
cooling  shall  be  selected  so  the  sensible 
capacity  of  the  equipment  is  not  less 
than  the  calculated  total  sensible 
cooling  load  but  not  more  than  125%  of 
the  design  sensible  load  or  the  closest 
available  size  provided  by  the 
manufecturer.  The  corresponding  latent 
capacity  of  the  equipment  shall  not  be 
less  than  the  calculated  latent  load. 

503.3.3  Heat  pump  equipment  Heat 
pump  sizing  shall  be  based  on  the 
cooling  design  requirements  and  shall 
not  exceed  125%  of  the  cooling  load  at 
design  conditions.  For  variable-speed  or 
multiple-speed  units,  the  cooling 
capacity  at  the  lowest  speed  shall  not 
exceed  125%  of  the  cooling  load  at 
design  conditions.  Alternatively,  wdiere 


these  data  are  not  available  for  design 
temperatures,  the  capacity  at  the  design 
heating  temperature  may  be  determined 
by  interpolation  or  extrapolation  of 
manufacturers'  performance  data.  The 
auxiliary  electric  resistance  heat 
capacity  shall  not  exceed  120%  of  the 
design  heating  requiremfflit 

503.3.4    Central  electric  furnace. 
Central  electric  furnaces  shall  be 
installed  within  the  conditioned  space 
unless  they  are  specifically  designed  for 
use  outside  the  conditioned  space.  Such 
furnaces  greater  than  12  kW  (3.42  tons) 
shall  be  divided  into  at  least  two  stages. 
An  electric  heat  pump  or  an  off-peak 
electric  hwtHng  system  with  thermal 
storage  shall  be  installed  in  conjunction 
with  the  furnace  for  locations  with  111 
HDD,  base  18.3  "C  (200  HDD,  base  65  *F) 
or  more. 

503 .4    Temperature  and  humidity 
controls. 

503.4.1  Systmn  controls.  Each 
dwelling  unit  shall  be  considered  a  zone 
and  be  provided  Mdth  thermostatic 
ctmtrols  reqx}nding  to  temperattire 
within  the  dwelling  unit  Each  heating 
and  cooling  system  shall  include  at  least 
one  temperature  control  device.  Where 
a  dwelling  unit  is  served  by  more  than 
one  system,  the  thermostatic  controb  of 
each  system  shall  prevent  simultaneous 
operation  in  different  modes. 

503.4.2  Thermostatic  control 
capabilities.  Where  used  to  control 
comfort  heating,  thermostatic  controls 
shall  be  capable  of  being  set  locally  or 
remotely  by  adjustment  or  selection  of 
sensors  down  to  12.9  *C  (55  'F)  or 
loMfer. 

503.4.2.1  Where  used  to  control 
comfort  cooling,  thermostatic  controls 
shall  be  capable  of  being  set  locally  or 
remotely  by  adjustment  or  selection  of 
sensors  up  to  29.4  °C  (85  "F)  or  higher. 

503.4.2.2  Where  used  to  control  both 
comfort  heating  and  cooling, 
thermostatic  controls  shall  be  capable  of 
providing  a  temperature  range  or 


deedband  of  up  to  5.6  'C  (10  *F)  or  more 
within  which  the  supply  of  haating  and 
cooling  energy  is  shut  off  or  reduced  to 

a  fi^niipiiin 

503.4.2.2.1    Excefrtion.  Thermostats 
that  require  manual  changeover  betwesn 
heating  and  cooling  modu. 

503.4.3  Heet  pimip  supplementary 
heater.  The  heat  pump  shall  be  installed 
with  controls  to  prevent  supplementary 
heeter  operation  when  the  operating 
load  can  be  met  by  the  heat  pump  alone. 
Supplementary  heater  operation  is 
permitted  during  transient  periods,  such 
as  start-ups,  following  room  thermostat 
set-point  advance,  and  during  defrost 

503.4.4  HumidisUt  Humidistats 
used  for  comfort  purposes  shall  be 
citable  of  being  set  to  prevent  the  use 
of  fossil  fuel  or  electricity  to  leducp 
relative  humidity  below  60%  when 
reducing  moisture  or  to  increese  relative 
humidity  above  30%  when  adding 
moisture. 

503.5    Distribution  system 
construction  and  insulation. 

503.5.1    Piping  insulation.  All  HVAC 
system  piping  shidl  be  thermally 
insulated  in  accordance  with  taUe 
503.5.1a. 

503.5.1.1    Exceptions. 

(a)  Factory-installed  piping  within 
HVAC  equqiment  tested  and  lated  in 
accordance  with  section  503.2. 

(b)  Piping  that  omveys  fluids  which 
have  a  design  operating  tsmpsrature 
range  between  12.8  *C  (55  *F)  and  48.9 
•C  (120  '¥). 

(c)  When  the  heet  loss  and/at  heet 
gain  of  the  piping  without  insulation 
does  not  increase  the  energy 
requirement  of  the  building. 

(d)  When  the  piping  is  installed  in 
basonents,  cellars,  or  unventilated 
crawl  spaces  having  insulated  walls. 

(e)  When  additional  insulation  or 
vapor  barriers  have  been  specified  to 
preveoit  condensation. 


Table  503.5.1  a.— Minimum  Pipe  Insulation  [thickness  in  meters  (inches)]  ^ 


Piping  system  types 


Ruid  terapecaiure 
range, -fcriO 


Pipesizes^ 


Runouts 

0061  m  (2 

in.)' 


0.025  m  (1 
in.)  and  less 


0.032  to 

0.064  to 

0.127  to 

0.203m  (8 

0.061m 

0102  m  (2.5 

0.152  m  (5  to 

ln.)«Kl 

(1.25  to  2  m.) 

to  4  in.) 

6  in.) 

iBigsr 

High  preasure/ism- 
perature. 

Medium  presswe/ tem- 
perature. 

Low  pressure/ tem- 
perature. 

Low  tempuialuie  ..._.... 


152.2-232.2  

(306-450)  

121.7-151.7  

(251-305)  ..- 

93.9-121.1  

(201-550)  

48.9-93.3  


ojosa 

(1.5) 
0.038 

(1.5) 
OG25 

(1) 
0.013 


0.064 

1(2-5) 
0.051 

m 

a03B 

(1.5) 
0025 


0L064 

(2.5) 
0JO6* 

(2.5) 
0.038 

(1^ 
0.Q2S 


0.078 

(3) 
0.064 

(2.5) 
0j051 

(2) 
0X38 


0.089 

(3.5) 
0.076 

m 

0.061 

(2) 
0.038 


oim 

(35) 
OOTV 

0i>61 

(2) 
0038 
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Taw  f  503.5.1  a.— Minimum  Pipe  Insulation  [thickness  in  meters  (inches)]  a— Continued 

Fluid  tetnperature 
range. -CCF) 

Pipe  sizes' 

Piping  syBtont  typw 

Runouts 

0.051  m  (2 

in.)' 

0.025  m  (1 
m.)  and  less 

0.032  to 

0.051  m 

(1.25  to  2  ia) 

0.064  to 

0.102  m  (2.5 

to  4  In.) 

0.127  to 
0.152  m  (5  to 

em.) 

0.203  m  (8 

in.)  and 

larger 

Steam  oondensale  (tor 
fsad  water). 

(120-200) - 

Any 

(0.5) 
0.025 

(1) 

(1) 
0.025 

(1) 

(1) 
0.038 

(1.5) 

(1.5) 
0.051 

(2) 

(1.5) 
0.061 

(2) 

(1.5) 

aosi 

(2) 

Cooling  Systems 

CMtod  water  

4.4-12.8  

(40-55) 

Below  4.4  _... 

(40) 

0.013 

(0.5) 

0.025 

(1) 

0.013 

(0.5) 

0.025 

(1) 

0.019 

(0.75) 

0.038 

(1.5) 

0.025 

(1) 

0.038 

(1.5) 

0.025 

(1) 

0.038 

(1.5) 

0.025 

nalrigsrant.  or  brina  .... 

(1) 

0.038 

(1.5) 
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'  Runouts  not  excaadtog  3.66  m  (12  ft)  in  Ien9th  to  Individuai  terminal  units. 
>For  piping  expoaed  to  outdoor  air.  increase  msuiaiion  Mckness  tty  0.0127  m  (0.5  in.). 

3  IneyUion  Mcfcnesses  an  beaed  on  insulation  having  thermal  resistivity  In  the  range  o(  27.7  to  31 .9  (m^.^Q/W  per  meter  [4.0  to  4.6  h.ft2.°F/ 
Blu  per  ind^  of  thicfcrwss  on  a  flat  surface  at  a  mean  temperature  of  23.9°C  (75'>F). 

503.5.1.2    For  materials  with  thermal  resistivity  greater  than  0.81  (4.6),  the  minimum  insvilation  thickness  may  be 
reduced  as  determined  by  equation  503.5.1.2a: 


0.81  (4.6)  X  Table  5033  J.1  Thickness 


=  New  Minimum  Thickness    (Equation  503 .5. 1 .2a) 


Actu&l  Resistivity 

503.5.1.3    For  materials  with  thermal  resistivity  less  than  0.71  (4.0),  the  mininmiTn  insulation  thickness  shall  be 
increesad  as  determined  by  equation  503.5.1.2b: 


0.7 1  (4.0)  X  Table  503  J.  1  a  Thickness 
Actual  Resistivity 


=  New  Minimum  Thickness    (Equation  503.5. 1 .2b) 


SOUlI  [RE8CRVE0] 
9nJL»  [RESERVED] 
808.5.4    [RESERVED] 

SOSJbS    [RESERVED) 

503.5.6  Duct  system  insulation.  AU  supply  and  return  air  ducts  and  plenums  installed  as  part  of  an  HVAC  air 
distiibutjoo  system  shall  be  insulated  to  provide  a  thermal  resistance,  excluding  film  resistances,  to  that  value  determined 
by  equation  503.5.6a: 

R  =  -^m^-K/W  =  — h.ft2.«F/Btu    (Equation 503.5.6a) 
473  15 


Wbate  A  ts  the  design  temperature 
diCbience  between  the  air  in  the 
duct  and  the  temperatxire  of  the 
ambient  air  in  contact  with  the 
exterior  duct  surface. 
503.5.6.1    Exceptions.  Duct 

insulation,  except  as  required  to  prevent 

condensation,  is  not  required  in  the 

following  cases: 

(a)  When  A  t  is  13.9  "C  (25  *F)  or  less. 

(b)  Whan  supply-or  retum-air  ducts 
aia  instaUed  in  basements,  cellars,  or 
unventilated  crawl  spaces  having 
insulated  walls  in  one-and  two-family 
dwellings. 

(c)  When  the  heat  gain  or  loss  of  the 
ducts,  without  insulation,  wiU  not 
increase  the  energy  requirements  of  the 
building. 

(d)  Within  HVAC  equipment 


(e)  Exhaust  air  ducts. 

503.5.6.2    For  buildings  with 
uninsulated  roofe  over  attics  containing 
ducts,  the  air  temperature  shown  in 
table  503.5.6.2  shall  be  used. 

Table  503.5.6.2.— Attic 
Temperatures 


Seasonal  condttions 


Summer  condNions: 
Roof  slope: 
5  in  12  aiKl  up  ... 
3  in  12  to  5  in  12 
less  than  3  in  12 
Winter  condHions  an 
slopes. 


Temperature 


54.4  "C  (130  f). 
80.0  "C  (140  -F). 
65.8  -C  (150  -F). 
5.56  "C  (10  •f)  above 
outdoor  design. 


503.5.7    Duct  construction.  Ductwork 
shall  be  constructed  and  erected  in 


accordance  with  Standards  RS-6,  RS- 
21,  RS-22,  RS-23,  or  RS-24  listed  in 
section  801  of  this  part  or  in  accordance 
with  the  construction  documents. 

503.5.7.1  Duct  testing.  High-pressure 
and  medium-pressure  ducts  shall  be 
leak  tested  in  accordance  with  the 
applicable  standards  in  section  801  of 
this  part  with  the  rate  of  air  leakage  not 
to  exceed  the  maximum  rate  specified  in 
that  standard. 

503.5.7.2  Duct  sealing.  All  low- 
pressure  supply  and  return  air  ducts, 
including  those  that  are  created  within 
stud  bays  or  joist  cavities  by  covering 
with  sheet  metal,  shall  be  sealed  using 
mastic  with  fibrous  backing  tape 
installed  according  to  the 
manufacturer's  specifications.  Other 
sealants  may  be  specified  if  their 


perfoimsnce  can  be  demonstrated  to 
equal  or  exceed  that  of  mastic  with 
fibrous  harking  tape.  For  fitntnis  glass 
ductworiL.  pressiire-sensitive  tape  may 
be  used  if  installed  in  accordance  witli 
RS-24.  Duct  tape  is  not  pennitted  as  a 
sealant  on  any  ducts. 

503.5.8  Mechanical  ventilatiaa. 
Each  mechanical  ventilation  system 
(supply  and/or  exhaust)  shall  be 
equipped  with  a  readily  accessible 
switch  or  other  means  for  shutoff  or 
volimie  reductim  and  shutoff  when 
ventilation  is  not  required.  Automatic  at 
gravity  dampers  that  close  when  the 
system  is  not  opwating  shall  be 
provided  for  outdoor  air  intakes  and 
exhausts. 

503.5.9  Combusticm  air.  Each 
combustion  device  shall  be  properly 
installed  and  provided  with  a  sufficient 
air  supply  to  meet  the  air  flow 
requirements  for  that  device.  For  any 
fuel-burning  equipment  installed  in  the 
dwelling  unit,  combustion  zcme 


deprassuiization  skaUnot  eMoeed  the 
equ^iment's  depressurization  limit. 

503.5.9.1  Backdmfting  test  Ehwelling 
units  that  have  installed  combustion 
appliances  requiring  a  vent  pipe  or 
chimney  (including  gas  dothes  dryers, 
water  heaters,  fiiniaoes.  fireplaces,  and 
wood  stoves)  shall  be  tested  fm 
depressuiization-induced  cJilmnwy 
failure  (badcdiafting)  in  aoccMtlance 
with  RS-25.  If  backdrafting  occurs,  the 
cauil  of  insufficient  make-up  air  shall 
be  idmtified  and  corrected  before 
occupancy.  Testing  is  not  required  if  the 
combustion  sir  is  supplied  directly  bam 
the  outdoors  to  the  combustion  chamber 
via  a  sealed  passageway,  and  the 
products  of  combustion  are  eiduusted 
directly  outdoors  through  sn 
indepoident  sealed  vsnt 

503.5.9.2  Ckxmbustion  air  supplies. 
Any  duct.  pipe,  screened  opening  or 
other  construction  feature  whidi  serves 
to  provide  combustion  air  to  fossil-fuel 
burning  appliances,  including  service 


..  „  ^  Space  Sensibfc  Heat  Load  Removal  Rate' 

Air  Transport  Factor--^-— j — 

Supply + R^uin  Fan(s)  Power  Iiqiut 

'  Expressed  in  watts  (Btu/h). 


503.5.10. 1  Fnr  purposes  of  these 
calculations.  Space  Sensttile  Heat  Load 
Removal  Rate  is  equivalmt  to  the 
maximum  coincident  design  sensible 
cooling  load  of  all  spaces  served  for 
which  the  system  provides  cooling.  Fan 
Power  Input  is  the  rate  of  energy 
delivered  to  the  tux  prime  mover. 

503.5.10.2  Air  and  water,  all-water 
and  unitary  systems  em{doying  diiUed. 
hot.  dusl-temperature  or  condenser 
water-transport  systems  to  space 
terminals  shall  not  require  greater 
transptHl  energy  (including  central  and 
terminal  fan  power  and  pump  power) 
than  an  equivalent  all-air  systnn 
providing  the  same  space  sensible  heat 
removal  and  having  an  air  transport 
factor  not  less  than  5.5. 

503.5.11    Balancing.  The  HVAC 
system  design  shall  provide  meuis  far 
balancing  air  and  water  sjrstems. 
Components  for  halantang  include 
dampers,  temperature  and  pressure  test 
connecticxis,  and  balancing  valves. 
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504.1    GeneraL  The  purpose  of  this 
sectirm  is  to  provide  criteria  for  design 
and  equipment  selecticm  that  will 
produce  energy  savings  when  applied  to 
service  water  heating.  Water  supplies  to 
ice-making  machines  and  refrigerators 
shall  be-taiken  from  a  cold-watw  line  of 
the  water  distribution  system. 


504.2    Performance  efficiency. 
Mechanical  equipment  used  to  provide 
residential  sorvice  water  heating 
functions  shall  be  selected  pursuant  to 
the  following: 

S04.2.1    Detached  one  and  two 
family  dwellings.  Service  water  heatii^ 
equipment  sel«lion  shall  comply  with 
section  504.2.1.1  m  secti<ni  504.2.1.2. 

504.2.1.1  Minimum  federal 
standards.  The  installed  equipment  type 
diall  have  the  lowest  life-t^de  cost  erf 
all  the  applicable  equipment  included 
in  section  430.32(d)  of  10  CFR  part  430. 
Sul^MTt  C.  when  those  equipment  types 
have  been  evaluated  at  the  minimum 
equipment  performance  efficiency 
allowed  imder  Federal  standards  as 
spedfiad  in  10  CFR  part  430. 

504.2.1.2  Altemativ»Bfrproach.  Any 
equipmmt  that  is  st  least  as  lifs-cyde 
cost-effective  as  the  equi^Hnent 
identified  in  section  504.2.1.1  may  be 
instaUed. 

504.2.1.3  When  eitiier  the  selected 
equipment  or  the  equipmraf  identified 
in  secticw  403.32(d)  of  10  CFR  part  430. 
Subpart  C  to  which  it  is  compared 
provides  heating  <x  cooling  to  the 
conditicmed  space  of  the  building,  in 
additicm  to  service  water  hewing,  the 
life-cjrcle  cost  onnpariscm  shall  be 
based  on  the  combined  life-cycle  cost  of 
providing  service  water  heating  and  the 
heating  os  cooling  service.  Otherwise, 


water  heaters,  ahall  be  pronrinantfy 
ld)elsd  in  a  readily  accessiUe  location 
directly  on  or  immediately  adjacent  to 
the  construction  feature.  The  label  shall 
contain  the  following  statement  or 
words  amveying  a  similar  intent: 

Warning:  This  pipe  (duct,  vent,  etc]  ha* 
been  instaUed  to  provide  ccHsbustion  air  for 
an  appliance  that  bums  natuial  gas,  propane 
gu,  &iel  oil,  or  any  solid  fuaL  h  should  not 
be  modified  or  obstructed  in  any  way, 
without  first  consulting  a  qualified  HVAC 
contracttM'  or  your  local  building  department 
Obstruction  or  improper  modificatkio  may 
cause  toxic  combustion  products  to  be  drawn 
into  the  living  qtaca  (rf  die  home. 

503.5.10    Transport  energy.  The  air 
transpmt  factOT  for  eadi  all-air  syst^ 
shall  be  not  less  than  5.5  when 
calculated  in  accordance  with  equation 
S03.5.10a.  The  factor  shall  be  based  on 
design  system  air  flow.  Energy  for 
transfer  of  air  through  heat  recovery 
devices  shall  not  be  included  in 
determining  the  factor. 


(Equation  503  J.  10a) 


separate  life-cycle  cost  comparisfms 
shall  be  made. 

504.2.1.4    All  such  equipment  shall 
be  installed  in  acccmlsnce  with  the 
msnufacturer's  instructions. 

504.2.2    Service  water  heating  units 
fat  multiple  dwelling  imits  in  multi- 
family  low  rise  dwelhngs.  Service  water 
heating  eqmpment  selection  shsU 
comply  with  section  504.2.2.1  or  section 
504.2.2.2. 

504.2.2.1  Equipmmt  covered  by  RS- 
20.  The  installed  equipment  type  shall 
have  the  lowest  life-cycle  cost  of  all  the 
applicable  equipment  included  in  table 
404.1  of  RS-20,  wdien  those  equipment 
types  hsve  been  evaluated  at  &e 
mininmm  equipment  performance 
efficiency  allowed  by  table  404.1  of -RS- 
20. 

504.2.2.2  Alternative  q>proach.  Any 
equipment  that  is  st  least  as  life-cycle 
cost-effective  as  the  equipment 
identified  in  section  504.2.2.1  may  be 
installed. 

504.2.2.3  Whol  either  the  selected 
equipment  or  the  equipment  identifiad 
in  Uble  404.1  of  RS-20  to  %^ch  it  is 
compared  provides  heating  or  cooling  to 
the  conditioned  space  of  the  building,  in 
addition  to  service  water  heating,  the 
life-cycle  cost  comparison  shall  be 
based  on  the  combined  life-cyde  cost  of 
providing  service  water  heeting  and 
heating  or  cooling  service.  Otherwise, 
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separate  Ii£»<ycle  cost  comparisons 
shall  be  made. 

504.2.2.4    All  such  equipment  shall 
be  installed  in  accordance  with  the 
manufKituier's  instructions. 

504.3  Combination  service  water 
beating  and  space  heating  equipment 
Equipment  shall  not  be  used  to  save 
both  space  heating  and  service  water 
heating  unless:  the  annual  space  heating 
energy  is  less  than  50%  of  the  annual 
service  water  heating  energy;  the  energy 
input  or  storage  volume  of  the  combined 
space  heating  equipment  and  watw 
heater  is  lass  than  twice  the  energy 
input  or  storage  volume  of  the  smalW 
of  the  separate  space  h«Mring  equipment 
or  water  heaters  otherwise  requireid;  or 
the  input  to  the  combined  equipment  is 
less  than  43.95  kW  (150.000  Btu/h). 

504.4  Heat  traps.  Water  heaters  with 
vertical  pipe  risers  shall  have  a  heat  trap 


installed  on  both  the  inlet  and  outlet  of 
the  water  heater  unless  the  water  heater 
has  an  integral  heat  trap  or  is  part  of  a 
circulating  system. 

504.5  Automatic  controls.  Service 
water-heating  systems  shall  be  equipped 
with  automatic  temperature  controls 
capable  of  mwintaining  a  pre-selected 
temperature.  The  control  shall  be 
preselected  to  a  temperature  of  60  *C 
(140  *F)  or  less. 

504.6  Shutdowm.  A  separate  swtlch 
shall  be  {Hovided  to  permit  turning  off 
the  energy  supplied  to  electric  service 
water-heating  systems.  A  separate  valve 
shall  be  provided  to  permit  turning  off 
the  energy  supplied  to  the  main 
bumer(s)  of  all  othw  types  of  service 
water-heating  sjrstems. 

504.7  Pump  operation.  Circulating 
hot-water  systems  shall  be  arranged  so 
that  the  circulation  pump(s)  can  be 


conveniently  turned  off.  automatically 
or  manually,  when  the  hot-%irater  heeter 
is  not  in  operation. 

504.8    Pipe  insulation.  For 
recirculating  systems,  piping  heat  loss 
shall  be  limited  to  a  maximum  of  5.13 
W  (17.5  Btu/h)  per  linear  Soot  of  pipe  by 
inmiUHng  in  accordance  writh  table 
504.8a.  Table  504.8a  is  based  on  a 
design  temperatura  external  to  the 
system  piping  of  18.3  *C  (65  *F) 
minimum.  Lower  design  temperatures 
shall  require  recalculation  of  the 
required  piping  insulation  to  limit  heat 
loss  to  the  above  «mniint 

504^.1    Exception.  Piping  insuktkm 
is  not  required  when  the  heat  loss  of  the 
piping,  without  insulation,  does  not 
increase  the  annual  energy  requirements 
oi  the  building. 


Table  504.8a.— MifMMUM  Pipe  Insulation  ^ 

[TMoknesa  in  melan  (inchea)] 


Service 


h  —  ■Aim  n 

•cm 


n.7-8iSt  (170-180) 
800-71.1  (140-160) 
37J-S4.4  (100-130) 


Pipestzea^ 


luneuts 


Up  to  0.025  m 

(im.) 


0.013  vajs) 
aoi3  (0.9 

0X>13(0^ 


CircuMing  maina  and  mnouls 


Up  to  0.032  m 
(1.25  ia) 


0.025(1.0) 
0.013  (0.5) 
0.013  (0.^ 


0.038-0.061 
m  (13-2  in.) 


a038  (1.5) 
OiBS(1.0) 
0013(0.5) 


Over  0.061  m 
(2in.) 


0.061  (2.0) 
0.038(15) 
0i)25(1.0) 


S03.S.1I 


505.1  Electrical  energy 
oonsumptiao.  Each  separate  dwelling 
unit  of  multifunily  reaidential  buildings 
shall  be  individually  metered. 

505.1.1    Bxceptifm.  Transient 
fadlttiaa  socfa  as  dofmitoriee  and 
bacfaakm'  qpatttn  are  exempt  firom  the 
raquiramaatB  of  section  505.1. 

505.2  lighting  power  budget  Tbe 
Ugbting  system  of  the  non-d«ralling 
poftiaii  of  multi-family  rasidencaa.  such 
as  cnmmnn  stairwells  and  ooiiidon. 
shall  meet  tha  appUcride  lighting 
provisiaos  of  RS-20. 


"m*  siApait  provides  minimum 
recpunmants  far  the  control  of  radon 
froui  uM  yound  and  nooi  coostruction 
malarials  aaaociated  with  buildings. 
Tliis  siriipait  doee  not  provide 
raqDirananta  far  tba  control  of  radon 
froND  graund  walar  or  drinking '< 
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702.1  Building  types.  These  radon 
control  provisions  apply  to  new  Federal 
residential  bviildings,  additions  to  the 
foundations  of  such  buildings,  and 
renovations  to  such  buildings  vrhere  the 
foundatim  wall  will  be  exposed. 

702.1.2    Exception.  Three  story 
multi&mily  residential  buildings  that 
have  dwelling  units  only  on  the  third 
floor  are  exempt  from  tba  raqairemcnts 
(tf  this  subpart 

702.2  Building  locatiiMU.  This 
subpart  appttaa  to  any  new  construction 
locMed  completely  or  partially  in  Zone 
1  oo  the  U.S.  Map  of  Radon  Zones  as 
specified  in  Appendix  table  702.2.  This 
subpart  shall  also  apply  when  locally 
available  data,  or  a  radon  potential  m^ 
derived  from  non-local  data,  indicate  a 
particular  site  may  have  a  radon 
potential  commensurate  with  that  in 
Zone  1.  although  not  listed  in  Appendix 
table  702.2  as  beii«  in  Zone  1. 

702.2.1    Exception.  Where  measured 
data  coUectad  at  or  near  to  tlie  propoaed 
constractiun  site,  or  a  radon  potantial 
map  dari«ad  from  non-local  data, 
indicata  the  construction  site  does  not 


have  a  radon  potential  commensurate 
with  that  in  Zone  1.  tihe  provisions  of 
this  subpert  shall  not  apply. 


1436.703 

703.1  General  Buildings  located  in 
areas  classified  as  Zone  1  as  defined  in 
section  702.2  shall  comply  widi  the 
design  and  constructioa  reqQiranients 
provided  in  section  707. 

703.2  Long-term  testing.  Starting 
within  30  days  after  occupancy,  the 
building  shall  be  fesalad  far  an 
integration  period  no  leas  tfian  six 
months  in  aooordance  widi  RS-26.  If  the 
radon  level  is  at  or  above  4  pCi/L.  the 
radon  ventilation  system  shall  be 
activated  in  accordance  widi  BS-27 
within  one  month  of  the  completion  of 
tasting. 

703.3  Short-term  taadng.  Short-term 
testing  shall  be  performed  and 
concluded  within  30  dsws  df  occupancy 
for  an  integration  period  no  less  than  7 
days  in  accordance  with  RS-26.  If  the 
radon  level  is  at  or  above  20  pCi/L,  a 
second  shart-tarm  test  shall  be 
perftxmed  for  a  mintmiim  of  7  days 
twiginning  at  the  conclusion  of  the  firat 
short-term  test  If  the  average  of  the  two 


i20pCi/L.tiieradon 
ventilatian  system  shall  be  activated. 

703.4  Fdlow-up  testfrig. 

703.4.1  Radon  testing;  short-term.  If 
the  ventilation  system  has  been 
activated  in  response  to  long-term  ox 
short-term  testing,  additionsd  radon 
testing  shall  be  completed  within  10 
days  of  system  activation  frir  a 
minimum  integration  period  of  two 
days.  If  the  test  results  exceed  4  pQ/L. 
additional  radon  mitimtion  measures 
shall  be  p«rformed.  After  mitigation, 
any  further  testing  shall  be  performed. 

703.4.2  Radon  testin^p  long-term.  U 
the  results  of  short-term  testing 
performed  under  section  703.4.1  are  4 
pCi/L  or  less,  the  long-term  testing 
required  under  section  703.2  shall  be  re- 
initiated upon  conclusion  of  the  short- 
term  test  for  an  integration  period  no 
less  than  6  months.  If  ihe  test  results 
exceed  4  pCi/1,  additional  radon 
mitigation  shall  be  performed.  After 
mitigation,  any  further  testing  shall  be 
performed. 

703.4.3  Backdrafting  testing.  If  the 
ventilatian  system  ha»been  activated  in 
response  to  long-term  or  short-term 
testing,  additional  backdrafting  testing 
shall  be  performed,  in  accordance  widi 
the  provisions  of  section  503.5.9.1, 
within  30  dajn  of  system  activaticm. 

703.5  Reporting  of  test  results.  All 
radon  test  results  shall  be  reported  to 
the  Deputy  Assistant  Secretary  for 
Building  Technologies  (EE-40)  at  the 
U.S.  Department  of  Energy,  Washington, 
IX:  20585. 

703.6  Ventilation  £an  alarm.  If  the 
radon  ventilation  fan  has  been  activated 
in  response  to  testing  under  this  section, 
a  visual  indication  of  fan  operation,  or 
an  alarm  indicating  fan  failure,  shallte 
installed  within  the  living  space  of  the 
dwelling  unit 

§436.704   AltamaMve  ayatsma. 

The  requirements  of  this  subpart  are 
not  intended  to  preen^  preclude,  or 
restrict  the  ^jdication  or  use  of 
altonative  materials,  systems,  ot 
construction  practices.  Alternative 
materials,  systems,  or  methods  of 
construction  shall  be  acceptable  whm 
they  can  be  shown  to  yield  radon 
control  equivalent  to  that  required 
herein.  To  be  considered  equivalent,  a 
radon  level  below  4  pCi/L  shall  be 
demonstrated  throu{^  long-term  testing 
conducted  on  a  similu'  building  (design 
with  similar  environmental  conditions 
and  operational  schedules)  located  in 
the  same  radon  potential  zone,  using  the 
proposed  alternative  apfmiecbes.  Any 
alternative  system  is  stiU  sul^ect  to  the 
testing  and  reporting  requirements  of 
section  703. 


The  provisions  of  this  sul^Mrt  are  not 
intended  to  conflict  with  odier  heelth 
and  safaty  proviaions  of  any  other 
applicable  standards,  codes,  or 
regulations.  When  a  conflict  occun.  die 
requirement  iwith  the  greater  positive 
impact  on  the  heelth  and  safr^  of  die 
building  occ\q>antB  shall  inevaiL 
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Active  radon  control  systons  shall  be 
dengned  and  installed  l^  individuals 
who  are  stete-certified  as  radon 
mitigation  contracton  or  by  an 
individual  listed  in  die  EPA  Radon 
(Contractor  Proficiency  Program.  All 
radon  testing  shall  be  performed  or 
supervised  by  individuals  who  are  stete- 
certified  as  radon  measurement 
contracton  orare  listed  in  the  EPA 
Radon  Contractor  Profidency  Program. 

§436.707    DesigB«id  eonainielion 


707.1    Slab-on-grade  foundations  and 
slab^below-made  floor  assemblies. 

707. 1 . 1  Subfloor  preparation.  A 
0J0S9  m  (4-iii.)  thick  layer  of  clean 
graded  sand  overiain  l^  a  contiiraous 
layer  or  strips  of  geotextile  drainage 
matting  designed  to  allow  the  latnal 
flow  of  soil  gas,  or  deen  aggregate 
passing  through  a  0.051-inT2-in.)  sieve 
and  retained  on  a  6.4  mm  (V4-in.)  sieve, 
shall  be  placed  under  all  concrete  slabs 
and  other  floor  systems  (such  as  treated- 
wood  floors  on  ground)  that  directly 
contact  the  ground  and  are  within  the 
walls  of  the  living  spaces  of  the 
building. 

707.1.2  Sid>-sldb  membrane. 

707.1.2.1  ApplicatioiL  A  6-mil  (or  3- 
mil  cross-laminated)  polyethylene  or 
equivalent  flenble  sheeting  material 
shall  be  placed  aa  top  of  ^  subfloor 
prior  to  casting  the  sLab  or  placing  the 
floor  assranbly.  The  sheeting  shaU  cover 
the  entire  floor  area  with  separate 
sections  of  sheeting  overlapped  at  least 
0.305  m  Cl^  in.).  The  sheeting  shall 
extend  to  withiii  13- mm  (%  Iil)  of  all 
pipes,  wires,  or  other  penetrations  of  the 
material. 

707.1.2.2  Seeling.  All  seams,  lap 
joints,  penetrations,  pimctures.  taers, 
and  other  disturbances  of  the  oontinttity 
of  the  sub-slab  membrane  shall  be 
sealed  with  mastic  or  tepe  competible 
with  the  memlnane  material.  Paper  or 
cloth  tepe  shall  not  be  used.  Where 
additional  pieces  of  memlvane  material 
are  used  for  sealing,  the  piece  shall 
ov^ap  the  discontinuity  a  minimum  of 
12  inches  on  all  sides  and  shaU  be 
sealed  with  mastic  or  tape. 

707.1.3  Ckincrete  floor  sldw. 
Concrete  floor  sldM  shall  be  designed. 


mixed,  plaoad,  reinfaroed.  ooostdidated, 
flnished,  and  cured  in  accordance  %vitfa 
RS-28. 

707.1.3.1    Stakes.  The  uae  of  grade  or 
support  stakes  wfaidi  penetrate  die 
subslab  membrane  shall  be  avoided. 
Permanent  and/or  tempt  irary  concrete 
blocks  OS  screed  chairs  may  be  used. 
Where  stdoBs  are  used  to  si^pport 
plumbing  pipes,  electrical  cooduito,  or 
other  obfects  mdiidi  penetrate  the  slab, 
they  shall  be  sealed  to  the  slab  in 
accordance  with  section  707.1.4.  These 
stakes  shall  be  solid  or  have  the  upper 
end  sealed  ti^dy  by  installation  of  an 
end  cap  «<««g'^  to  jmnride  a  gas-tight 
seal.  Support  stakes  shall  beof  non- 
porous  material  resistantto  decay, 
corrosion  and  rust 

707.1.4  Seeling  of  floor  sldw. 

707.1.4.1  Openings.  Openings 
dirough  concrete  sl^,  wood,  or  other 
floor  assemUies  which  provide  a  direct 
padi  to  exposed  soil  (such  as  spaces 
around  baditub,  shower,  or  toilet  drains) 
shall  be  filled  or  closed  with  non-shrink 
mortar,  grout  expmading  fc>am, 
polyurethane  caulk,  elastomeric  sealant, 
or  other  similar  material  designed  for 
such  applicati(Hi  that  adheres  to  the     - 
surrounding  material  and  remains 
flexible.  Where  large  wrork  spaces  are 
formed  into  a  slab,  such  as  bsneadi  a 
bath  tub  drain,  the  eiqMised  soil  akall  be 
fully  covered  with  a  solvent-based 
plastic  roof  cement  or  other  material,  to 
a  ififniTniiTn  depth  of  1  inch. 

707.1.4.2  Penetrations.  Gaps  aroimd 
pipe,  wire,  or  other  objects  that 
penetrate  concrete  sl^,  wood,  or  other 
floor  assemblies  shall  be  made  airtight 
with  an  elastomeric  joint  sealant  as 
defined  in  RS-29  and  applied  in 
accordance  widi  RS-30  and  die  sealant 
manufacturer's  installation  instructions. 

707.1.4.3  Joints.  All  control  joints, 
isolation  joints,  constrtiction  joints,  and 
other  joints  in  concrete  slriM  or  between 
slabs  and  foundation  walls  shall  be 
sealed.  A  continuous  formed  gap  (for 
example,  a  "tooled  edge"),  wUdi  allows 
for  the  application  of  a  sealant  that  will 
provide  a  continuous,  airtight  seel,  shall 
be  created  along  all  joints.  When  the 
slab  has  cured,  the  gap  shall  be  cleered 
of  loose  material  and  filled  with  an 
elastomeric  joint  sealant  as  described  in 
section  707.1.4.2. 

707.1.4.4  Cracks.  Cncks-in  dw  field 
of  a  slab  widi  widths  graeter  than  1.59 
mm  {Vi»  in.)  shall  be  routed  to  a  recess 

with  minimum  Himwrminnn  of  6.35  mm 

(V4  in.)  by  6.35  mm  (V*  in.)  soul  sealed 
with  an  approved  sealant 

707.1.5  Foundation  waUs. 
707.1.5.1  C^oncrete  and  masmry. 

Below-grade  concrete  and  masonry 
foundation  walls  shall  be  water-proofad. 
Where  basements  are  constructed  with 
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hollow  block  masonry,  the  exterior 
walls  shall  be  covered  with  6-inil 
minimum  polyethylene  sheeting, 
extending  from  the  finished  grade  to 
cover  the  joint  with  the  footing.  Hollow 
block  masonry  walls  shall  be 
constructed  with  one  continuous  course 
of  solid  masonry,  masonry  that  is 
grouted  solid,  or  a  solid  concrete  beam; 
the  continuous  course  shall  be  located 
at  or  i^KJve  finished  grade.  Where  a 
brick  venew  or  other  masonry  ledge  is 
instaUed,  the  course  immediately  below 
that  ledge  shall  be  sealed  in  the  same 

mmnnur 

707.1.5.2  Wood.  Pressure-treated 
wood  foundations  shall  be  constructed, 
installed,  and  water-proofed  in 
accordance  with  RS-31. 

707.1.5.3  Joints  and  penetrations. 
Joints,  cracks,  or  other  openings  around 
all  balow-grade  penetrations  or  wall  ties 
riiall  be  sealed  airtight  with  an 
alastomeric  sealant  on  both  the  inside 
and  outside  surfaces  of  the  foundation 
waU. 

707.2  Crawl  spaces. 

707.2.1  Openings.  Openings  around 
all  penetrations  of  those  building 
assemblies  that  separate  crawl  spaces 
from  habitable  space  shall  be  sealed  to 
prevent  air  leakage.  Means  of  egress  and 
ingress  between  habitable  spaces  and 
crawl  spaces,  such  as  hatches  or  access 
doors,  shall  be  sealed  or  gasketed  to 
prevent  air  leakage. 

707.2.2  Ventilation.  Crawl  spaces 
shall  be  {vovided  with  at  least  0.0929 
m'  (1  ft')  net  free  area  of  ventilation 
openings  for  each  27.9  m'  (300  ft')  of 
crawl  space  area.  Such  vents  shall  be 
through  the  exterior  wall  and  be  of 
noncloeeable  desim. 

707.2.3  Ground  cover.  The  soil  in 
crawl  spaces  shall  be  cleaned  of  all 
vegetation  and  Mganic  matter  and 
covered  with  a  continuous  layer  of  6-mil 
thick  polyethylene  sheeting  or  an 
equivalent  membrane  matmial.  The 
sheeting  shall  be  lapped  at  least  0.305 
m  (12  in.)  at  joints.  All  seams,  joints, 
penetrations,  punctures,  and  tears  in  the 
ground  cover  membrane  shall  be  sealed 
in  acrordanoe  with  section  707.1.2.2. 
The  membrane  shall  fully  cover  the 
floor  and  abut  to  the  foundation  walls 
or  footings. 

707.3  Vent  system. 

707.3.1    Passive  sub-membrane 
depiessurization  system  fior  crawl  space 
construction.  One  continuous, 
onintenupted  vent  pipe,  sealed 
permanently  ges-ti^t  at  joinU,  at  least 
0.064  m  (3  in.)  in  diameter,  and  meeting 
the  provisions  of  RS-32  or  RS-33  shall 
be  provided  to  vat  the  soil  in  the  crawl 
space.  The  vent  pipe  shall  be  ctmnected 
to  a  pluaiUng  "T'  fitting  and  inserted 
,  the  membrane  and  the  soil 


such  that  the  "T"  fitting  rests  on  the 
ground  and  its  openings  are  completely 
below  the  membrane.  A  minimiim  of 
five  feet  of  perforated  drain  pipe  of  three 
inches  minimum  diameter  shall  join  to 
and  extend  from  each  opening  of  the 
"T."  The  pipe  perforations  shall  be 
parallel  to  the  plane  of  the  ground  and 
shall  not  be  Capped  at  the  ends.  The  "T" 
and  its  perforated  extensions  shall  be 
located  at  least  1.52  m  (5  ft)  and  no 
more  than  5.49  m  (18  ft)  (measured  in 
a  horizontal  plane)  from  the  exterior 
perimeter  of  the  crawlspace  area.  The 
vMit  pipe  shall  terminate  above  the  roof 
as  required  in  section  707.3.4.  The  vent 
pipe  shall  have  a  maximum  of  3  elbow 
or  tee  fittings  between  the  sub- 
membrane  fitting  and  the  roof 
termination. 

707.3.2    Passive  sub-slab 
depressurization  system  for  basement 
floor  and  slab-on-grade  foundation 
construction.  A  minimum  of  one 
continuous,  uninterrupted  vent  pipe, 
sealed  permanenUy  gas-tight  at  joints,  at 
least  0.64  m  (3  in.)  in  diameter,  and 
meeting  the  provisions  of  RS-32  or  RS- 
33  shall  be  provided  to  vent  the  soil 
below  the  floor  slab.  The  vent  pipe  shall 
have  a  plumbing  "T"  fitting  of  the  same 
diameter  at  one  end  that  shall  be  placed 
into  the  subslab  aggregate  or  other 
permeable  material  before  the  slab  is 
poured.  The  "T"  fitting  openings  shall 
be  completely  below  the  sub-slab 
membrane.  Each  subslab  termination  of 
the  vent  pipe  shall  serve  no  more  than 
232  m'  (2500  ft  2)  of  slab  floor  area.  The 
"T'  fittings  shall  be  located  at  least  five 
feet  and  no  more  than  5.49  m  (18  ft) 
(measured  in  a  horizontal  plane)  from 
the  exterior  perimeter  of  the  foundation. 
The  pipe  shall  terminate  above  the  roof 
as  required  in  section  707.3.4.  The  vent 
pipe  shall  have  a  maYimnTn  of  3  elbow 
or  tee  fittings  between  the  sub-slab 
fitting  and  the  roof  termination. 

707.3.2.1  Multiple  suction  points. 
Where  a  single  residence  has  multiple 
floor  slabs.  tK>or  slabs  in  excess  of  232 
m'  (2500  ft  2).  or  floor  slabs  that  are 
provided  and  separated  by  interior 
footings  or  other  barriers  to  the  lateral 
flow  of  subslab  soil  gas,  additional  vent 
pipes  shall  be  installed  to  ensure  that  all 
subslab  areas  are  ventilated.  Such  pipes 
shall  run  independently  and  terminate 
as  required  in  section  707.3.4  or  shall  be 
manifolded  in  an  accessible  location 
and  connected  to  a  single  vent 
terminating  above  the  roof  as  required 
in  section  707.3.4.  Each  vent  pipe,  even 
if  manifolded,  shall  have  a  m^-riiniini  of 
3  elbow  or  tee  fittings  between  the  sub- 
slab  fitting  and  the  conaspondiag  roof 
termination. 

707.3.2.2  Exceptiona.  A  sealed  slab 
sump  expoeed  to  tlie  sub-alab  aggragate. 


or  internal  drain  tile  loops  that  are 
stubbed  up  through  the  slab,  either  of 
which  is  in  turn  connected  to  a  vent 
pipe  extending  vertically  and 
terminating  above  the  roof  as  required 
in  section  707.3.4,  are  exempt  from  the 
requirements  of  section  707.3.2. 

707.3.3  Combination  construction, 
fai  combination  basement/crawl  space  or 
slab-on-grade/crawl  space  construction, 
the  vent  systems  required  by  sections 
707.3.1  or  707.3.2  shall  be  separate 
systems  or  manifolded  in  an  accessible 
location  and  connected  to  a  single  vent 
terminating  above  the  roof  as  required 
in  section  707.3.4. 

707.3.4  Vent  pipe  termination.  The 
vent  pipe  shall  run  through  the 
conditioned  part  of  the  house  to  the 
greatest  extent  possible  and  shall  not  be 
located  within  an  external  wall.  A 
portion  of  the  vent  pipe  shall  be 
accessible  in  the  attic  or  other  area 
outside  of  the  habitable  space.  The  vent 
pipe  shall  be  labeled  "RADON 
RHXJCnON  SYSTEM"  in  0.051-m  (2- 
in.)  high  black  letters  on  a  yellow  band 
on  each  floor  level  where  the  vent 
pipe(s)  is  exposed  and  visible.  The  vent 
pipe  shall  be  installed  with  a  minimum 
slope  of  3.18  mm  (\^in.)  pet  0.305  m 
(ft)  to  drain  rainwater  or  condensate  by 
gravity  to  the  soil.  The  vent  pipe  shall 
terminate  in  a  vertical  section  that 
extends  at  least  0.305  m  (12  in.)  above 
the  surface  of  the  roof.  The  termination 
point  shall  be  at  least  3.05  m  (10  ft) 
away  from  any  wrindow  or  other 
opening  into  die  building's  conditioned 
space  that  is  less  than  0.610  m  (2  ft) 
below  the  termination  point  The 
termination  point  shall  be  at  least  3.05 
m  (10  ft)  from  any  adjoining  or  adjacent 
buildings. 

707.3.5  Electrical  service.  An 
approved  electrical  junction  box  rated 
for  a  20  amp  feed  to  an  external  device 
shall  be  installed  within  20  fleet  of  that 
portion  of  the  vent  pipe  in  the  attic  or 
other  area  outside  of  the  habitable  space 
identified  in  section  707.3.4. 

707.4  Plumbii^  system 
interconnections. 

707.4. 1  Drains.  Floor  drains  shall  be 
trapped  and  connected  to  the  building's 
sanitary  drain  system.  Condensate 
drains  serving  cooling  coils  shall 
terminate  outside  the  building  to 
daylight  or  to  a  floor  drain,  plumbing 
fixture,  sump,  or  other  approved 
location. 

707.4.2  Sumps.  SuIl^M  open  to  soil 
or  serving  as  the  termination  point  for 
subslab  or  exterior  drain  tile  loops  shall 
be  tighUy  covered.  When  serving  as  a 
floor  drain,  the  sump  lid  shall  be 
equipped  with  a  tn^ped  inlet 

707.5  HVAC  system 
interconnections. 


707.5.1  Air-handling  units.  Air- 
handling  units  shall  not  be  located  in 
crawl  spaces  or  other  areas  exposed  to 
soil  gas. 

707.5.1.1    Exception.  When  the  air- 
handler  is  sealed  so  as  to  preclude  the 
circulation  of  air  from  the  area  exposed 
to  soil  gas. 

707.5.2  Ducts.  Air-handHng  ducts 
exposed  to  soil  gas  shall  be  made 


permanenUy  airtight  by  ■'»«'l'"g  in 
accordance  with  section  503.5.7.  Ducts 
shall  not  be  installed  beneath  slabs. 
707..5.3    Plenums.  Air  circulation 
plenums  shall  not  be  located  in  crawl . 
spaces  or  in  othn  constznetion 
assemblies  directiy  orpesad  to  soil  gas. 
Any  plenum  assemUyahall  be  made 
permanendy  airtight  by  sealing  in 
accordance  with  section  503.5.7. 


Subpwt  H— Standards 
f435J01    neterenea 


801.1    The  standards,  and  portions 
thereof,  v^ch  are  refnred  to  in  various 
sections,  paragraphs,  and  subparagraphs 
of  this  part  shall  be  considered  a  part  of 
this  part 


Code  standard 
No. 


RS-1 
RS-2 
RS-3 
RS-4 
RS-6 
R&-« 
RS-7 

ns-Q 


RS-10 

RS-11 
RS-12 
R&-13 
RS-14 
RS-1 5 

RS-16 
RS-1 7 
RS-18 
RS-19 
RS-20 

RS-21 

RS-22 

RS-23 

RS-24 

RS-2S 

RS-26 

RS-27 
RS-28 
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teriels  1916  Rase  Street,  Ptslaclslphia,  PA  19103. 
NWWDA  I.S.3-88.  Industry  Stwdard  for  WOod  Slidmg  PaBo  Doors.  National  Wood  Window  and  Doer  Assodabon.  1400  Touhy 

Ave..  Des  PWnes.  IL  60018. 
Energy  Code  for  Commercial  wid  Migh-Rise  Residential  Buidmgs— CodWcation  of  ASHRAE/IESNA  90.1-1989.  Ensrgy  Elidsnt 

Design  of  New  BuUvigs  Except  Low^fVse  Residentid  Buldhigs.  American  Sodely  of  Meabng.  fteiigeialing.  and  Air-OsndH 

boning  Enginasra,  Inc.  1791  Tula  Cirde.  N.E..  Atlanta.  GA  30320-2306. 
SMACNA.  InsMalton  SiMidards  for  Residenliri  Heabng  «id  Air  CondMoniog  Systems.  SixiaaWon,  1988.  Sheet  MsW  an^ 

CondNioning  Canlractars  (Ml  Aseoc..  4201  Latayelte  Center,  Dr.,  Chanbly.  VA  22021-1200. 
SMACNA,  HVAC  Dud  Conalrudion  Stmdwda-MeW  wtd  FtaxUe.  FirsI  Edttion.  1965.  SheefMetel  and  Air  Condttoning  Con- 
tractors Natl  Assoc..  4201  LafsyeBs  Center.  Dr..  Chanbiy,  VA  22021-1200. 
SMACNA  Fferous  Gtess  Dud  Construdton  Stendards.  eih  Edtton,  Washington.  D.C..  1902.  Shsel  Metel  and  Air  Condttoning 

Contractors  NaTI  Assoc  4201  Laiayelte  Center.  Dr..  Chanily.  VA  22021-1200. 
NAIMA  FI)rou8  Gtess  Dud  Conslnjdion  StWKtanJs.  1989  Edttion.  North  American  Insalafion  Manufacturers  Assoc  44  Canal 

Center  Plaza,  Suite  310,  Atsaovidria,  VA  22314. 
CGSB.  The  SpMaga  Test  CANAX3S8-61 .71-04.  Canadton  Gsneral  Standards  Board.  222  Queen  Street,  Suite  1402.  OOaiM, 

Onterio.  Cwiada  K1A 106. 
EPA  402-fV-02-003.  Prolood  for  Radon  &  Radon  Decay  Produd  MeaDursmsntg  in  Homes.  United  States  Environmsntel  Pro- 

tecbon  Agency.  Washinglon.  DC  20460. 
EPA  402-f)-03-078.  Radon  MWgabon  Stttidards.  United  Stales  Emironmentel  Pretecbon  Agency.  Washington.  DC  20460. 
ACI  Standvd  302.lR-8e.  Guide  for  Concrate  Floor  and  Slab  Constmcbon.  Amsricsn  Concrste  Inabtute.  P.O.  Box  19150. 

Bedford  Stabon,  Delroll,  Ml  48210. 
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Code  standard 
No. 

RS-29  

RS-30  

RS-31  

RS-32 

RS-33  

RS-34  


Tide  and  source 


ASTM  C  920-94.  Standard  Specification  for  Etastomeric  Joint  Sealant,  American  Society  for  Testing  and  Materials.  1916  Race 
Street.  PtiiladeipMa.  PA  19103. 

ASTM  C  1193-91,  Standard  Guide  for  Use  of  Joint  Sealants,  American  Society  lor  Testing  and  Materials.  1916  Race  Street. 
Philadelphia.  PA  19103. 

Permanent  Wood  Foundation  Design  and  Ck)nstruction  Guide.  Southern  Pir>e  CkxmcH.  Southern  Pine  Council.  P.O.  Box  641700, 
Kenner.  LA  70064. 

ASTM  D  266&-94.  Standard  Specification  lor  PVC  Plastic  Drain.  Waste,  and  Vent  Pipe  and  Fittings.  American  Society  for  Test- 
ing and  Materials.  1916  Race  Street.  Philadelphia.  PA  19103. 

ASTM  D  2661-94A.  Standard  Specification  for  ABS  Plastic  Drain,  waste,  and  Vent  Pipe  and  Fittings,  Anrwrican  Society  lor 
Testing  and  Materials.  1916  Race  Street.  Philadelphia.  PA  19103. 

Analysis  of  Options  for  EPA's  Model  Standards  for  Controlling  Radon  in  New  Homes.  United  Stales  Environmental  Protection 
Agency.  Washington.  DC  20460. 


f436.a02 

Ibi 


AAMA    American  Architecttiral 

Manufacturers  Association 
ACn    American  Concrete  Institute 
ACCA    Air  Conditioning  Contractors  of 

America 
ANSI    American  National  Standards 

Institute.  Inc. 
ARI    Air  Conditioning  and 

Refrigeration  Institute 


ASHRAE    American  Society  of  Heating, 

Refrigerating,  and  Air-Conditioning 

F.nginwftTS.  Inc. 
ASTM    American  Society  for  Testing 

and  Materials 
CABO    Council  of  American  Building 

OfBcials 
CGSB    Canadian  General  Standards 

Board 
OSTI    U.S.  Department  of  Energy 
EPA    United  States  Enviroimiental 

ProtectioB  Agency 


NWWDA    National  Wood  Window  and 

Door  Association 
NAIMA    North  American  Insulation 

Manufacturers  Assoc. 
NFRC    National  Fenestration  Ratings 

Council 
PSIC    Passive  Solar  Industries  Cotmcil 
SMACNA    Sheet  Metal  and  Air 

Conditioning  Contractors  Nat'l  Assoc. 
SPC    Southern  Pine  Council 
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A^endix  to  Put  435-^igiiras  and  TaUn 

Figure  1.  Maxmuun  U.-vaiue  for  Walls 
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Figure  2.  Maximum  U,-value  for  Roof/Ceilings 
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Figure  3.  Minimum  R-value  and  Insulation  Depth  for  Slab-on-Grade 
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Fiflyrc  5.  Maximum  U,-value  forCiawl  Space  Walls 
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Figure  4.  Maximum  U.-value  for  Roots  Over  Unheated  Spaces 
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flfurci.  Maximum  U,-value  for  Basement  Walls 
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TaMe  1023.1. 

U- Value  Default  Table  for  Windows,  Glazed  Doors,  and  Skylights 


TaMe  ItZJJ. 

U- Value  Default  Table  for  Nonglazed  Doors 


Single 

Double 

W/m'*'K  (Biu/hfr-*'F) 

WW°K(Btu/hfP°F) 

Metal  Without  Thennal 

Break 

7.38(1.30) 

4.94  (.87) 

Operable 

6.64(1.17) 

3.92  (.69) 

Fixed 

7.15(1.26) 

4.54  (.80) 

Door 

10.90(1.92) 

7.38(1.30) 

Skylight 

Metal  With  Tbennal  Break 

Operable 

6.08(1.07) 

3.80  (.67) 

Fixed 

6.30(1.11) 

3.58  (.63) 

Door 

6.25(1.10) 

3.75  (.66) 

Skylight 

10.%  (1.93) 

6.42(1.13) 

Metal-Clad  Wood 

Operable 

5.56  (.98) 

3.41  (.60) 

Fixed 

5.96(1.05) 

3.29  (.58) 

Door 

5.62  (.99) 

3.24  (.57) 

Skylight 

8.52(1.50) 

5.00  (.88> 

Wood/Vinyl 

- 

Operable 

5.34  (.94) 

3.18  (.56) 

Fixed 

5.91(1.04) 

3.24  (.57) 

Door 

5.56  (.98) 

3.18  (.56) 

Skylight 

8.35(1.47) 

4.83  (.85) 

Siecl  Doors 


Wood  Doors  |4.44  cm  (1.75  in.)Thick| 
Panel  with  1.1 1  cm  (7/16-in.)  Panels 
HoUowcoic  Rush 

Panel  with  2.86  cm  (1  1/8-in.)  Panels 
Solid  Core  Rush 


WAn^  «K  (Bui/hft^-T) 


With  Foam  COrc 


1.99(0.35) 


Without  Stonn 

3.07(0.54) 
2.61  (0.46) 
2.21  (0.39) 
2.27(0.40) 


Without  FbamCbre 


3.41  (0.60) 


WithStoim 

2.04(0.36) 
1.82(0.32) 
1.59(0.28) 
1.48(0.26) 
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Size  of  Members 

Stud 
Gage 

Spacing  of 
Framing 

m^-'fC/W  (hft^-^F/Btu) 

Fc 

0.038  X  0.089  m 
(2x4ia) 

18-16 

0.406  m  O.C. 
(16  ia) 

1.94  (R-11) 
2.29  (R- 13) 
2.64  (R-15) 

0.50 
0.46 
0.43 

0.038  X  0.089  m 
(2x4ia) 

18-16 

0.610  m  O.C. 
(24  ia) 

1.94  (R-11) 
2.29  (R- 13) 
2.64  (R-15) 

0.60 
0.55 
0.52 

0.038X0. 152  m 
(2x6  ia) 

18-16 

0.406  m  O.C. 
(16  in.) 

3.35  (R- 19) 
3.70  (R-21) 

0.37 
0.35 

0.038  X  0.152  m 
(2x6  ia) 

18-16 

0.610  m  O.C. 
(24  in.) 

3.35  (R-19) 
3.70  (R-21) 

0.45 
0.43 

0.038  X  0.203  m 
(2x8  ia) 

18-16 

0.406  m  O.C. 
(16  in.) 

4.40  (R-25) 

0.31 

0.038  X  0.203  m 
(2  X  8  ia) 

18-16 

0.610  m  O.C. 
(24  ia) 

4.40  (R-25) 

0.38 

Note:  F^  factors  also  apply  to  metal  studs  thinner  than  1 8  gage.                               | 

Table  702J 

Table  702.2  shall  be  used  to  determine  the  scope  of  the  radon  control  provisions  as  covered 
in  Section  702.2.  Only  EPA-designated  Zone  1  counties  are  listed. 


ALABAMA 

Gunnison 

DeKalb 

Fulton 

Calhoun 

Huerfano 

Fulton 

Greene  - 

Clay 

Jackson 

Gwinnett 

Grundy 

Cleburne 

Jefferson 

Hancock 

Colbert 

Kiowa 

IDAHO 

Henderson 

Coosz 

Kit  Carson 

Benewah 

Henry 

Franklin 

Lake 

Blaine 

Iroquois 

Jackson 

Larimer 

Boise 

Jersey 

Lauderdale 

Las  Animas 

Bonner 

Jo  Daviess 

Lawrence 

Lincoln 

Boundary 

Kane 

Limestone 

Logan 

Butte 

KendaU 

Madison 

Mesa 

Camas 

Knox 

Morgan 

Moffiat 

Qark 

La  Salle 

Talladega 

Montezuma 

Cearwater  - 

Lee 

Montrose 

Custer 

Livingston 

CALIFORNIA 

Morgan 

Elmore 

Logan 

Santa  Barbara 

Otero 

Fremont 

Mcdonough 

Ventura 

Ouray 

Gooding 

Mclean 

Park 

Idaho 

Maccm 

COLORADO 

Pluliips 

Kootenai 

MarshaU  Mason 

Adams 

Pitkin 

Latah 

Menard 

Arapahoe 

Prowers 

Lemhi 

Mercer 

Baca 

Pueblo       ^ 

Shoshone 

Morgan 

Bent 

Rio  Blanco 

Valley 

Moultrie 

Boulder 

San  Mifiii^ 

.  - 

Ogle 

CJiaffee 

SedgwicK^'^ 

ILLINOIS 

Peoria 

Oieyemie 

Summit        ! 

Adams 

Piatt 

Clear  Creek 

Teller         ~"     . 

Boone 

Pike 

Crowley 

Washington 

Brown 

Pumam 

Custer 

Weld 

Bureau 

Rock  Island 

Delta 

Yuma 

Calhoun 

Sangamon 

Denver 

CarroU 

Schuyler 

Dolores 

CONNECTICUT 

Cass 

Scott 

Douglas 

Fairfield 

Champaign 

Siaik 

Elben 

Middlesex 

Coles 

Stephenson 

ElPaso 

New  Haven 

DeKalb 

Tazewell 

Fremont 

NewL(mdon 

DeWin 

Garfieki 

Douglas 

Gilpin 

GEORGIA 

Edgar 

Grand 

Cbbb 

Ford 

a42M 
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Vermilion 

Orange 

Dallas 

Muscatine 

Warren 

Putnam 

Davis 

Obrien 

Whiteside 

Randolph 

Decatur 

Osceola 

Winnebago 

Rush 

Delaware 

Page 

Woodford 

St  Joseph 

Des  Moines 

Palo  Alto 

Scott 

Dickinson 

Plymouth 

INDIANA 

Shelby 

Dubuque 

Pocahontas 

Adams 

Steuben 

Emmet 

Polk  Pottawattamie 

Allen 

Tippecanoe 

Fayette 

Poweshiek 

Barthotomew 

Tipton 

Ftoyd 

Ringgold 

Benton 

Union 

Franklin 

Sac 

Blackford 

Vermillion 

Fremont 

Scott 

Boone 

Wabash 

Greene 

Shelby 

CarroU 

Warren 

Grundy 

Sioux 

Cass 

Washington 

Guthrie 

Story 

Claric 

Wayne 

Hamilton 

Tama 

Qinton 

Wells 

Hancock 

Taylor 

Decatur 

White 

Hardin 

Union 

DeKalb 

Whidey 

Harrison 

VanBuren 

Delaware 

Henry 

Wapello 

Elkhart 

IOWA 

Howard 

Warren 

Fayene 

Adair 

Humboldt 

Washington 

Fountain 

Adams 

Ida 

W^ne 

Fulton 

Allamakee 

Iowa 

Webster 

Grant 

Appanoose 

Jackson 

Winnebago 

Hamilton 

Audubon 

Jasper 

Winneshiek 

Hancock 

Benton 

Jefferson 

Woodbury 

Harrison 

Black  Hawk 

Johnson 

Worth 

Hendricks 

Boone 

Jones 

Wright 

Henry 

Bremer 

Keokuk 

Howard 

Buchanan 

Kossuth 

KANSAS 

Huntington 

Buena  Visu 

Lee 

Atchison 

Jay 

BuUer 

Linn 

Banon 

Jennings 

Calhoun 

Louisa 

Brown 

Johnson 

CarroU 
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ENVmONMBITAL  PROTECTION 
AGENCY 

40  CFR  Parta  M.  83, 260. 261, 264. 2«. 
266, 270,  and  271 

[Fm.-5»6-4| 


^U^^bA^  ^^i^^^a  B^^l^i^ 

naaN  i«ofnDiiauuii 


:  Environmental  Protection 
Agenqr(EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  This  document  is  a  notice  of 
availability  and  invitation  for  comment 
on  the  following  information  pertaining 
to  the  proposed  revised  standards  for 
hazardeus  waste  combustors  (61  FR 
17358  (April  19, 1996)):  Report  on  the 
status  of  setting  national  amission 
standards  for  hazardous  aix  pollutants 
(NESHAP^  based  on  the  revised 
emissions  database;  Report  on  the 
selection  of  pollutants  and  source 
categories,  Including  grea  and  major 
sources;  report  on  the  status  of  various 
implementation  issues,  incliiding 
compliance  dates,  compliance 
requirements,  performance  testing,  and 
notification  and  reporting  requirements; 
and  report  on  the  status  of  permit 
requirements,  including  waste 
minimization  incentives. 
DATES:  Written  comments  must  be 
submitted  by  June  2. 1997. 
AOORESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-CS4A-FFFFF  to:  RC31A  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HCy,  401  M  Street,  SW.,  Washington. 
DC  20460.  Deliveries  of  comments 
should  be  made  to  the  Arlington. 
Virginia  address  listed  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcra-docketOepamail.epa.gov. 
Comment!  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-97-CS4A-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
For  other  information  regarding 
submitting  comments  elactronicaUy  or 
viewin^the  comments  received  or 
supporting  information,  please  refer  to 
the  proposed  rule  (61  FR  17358  (April 
19, 1996)). 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  KIBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 


under  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  Office  of 
Solid  Waste  (5305W).  U.S.  EPA.  401  M 
Street.  SW..  Washington.  DC  20460. 

Public  comments  and  supp<»ting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Hif^way,  Pint  Floor. 
Arlington.  Virginia.  The  RIC  is  open 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday,  except  for  Federal  holidays.  To 
review  docket  matoials.  the  puUic 
must  make  an  appointment  hy  calling 
703-603-9230.  llie  public  aiay  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  par  page. 
FOR  RIRTHER  aaX>RMATION  CONTACT:  For 
general  information,  contact  the  RCKA 
Hotline  at  1-800-424-^346  or  TIX)  1- 
800-553-7672  (heariag  impaired).  In 
the  Washington  metropolitan  aiaa,  call 
703-412-9810  or  TDD  70^-412-3323. 
The  RCRA  Hotline  is  open  Monday- 
Friday,  9  a.m.  to  6  pan..  Eastern 
Standard  Time.  The  ROIA  Hotline  can 
also  provide  directions  on  how  to  access 
electronically  some  of  the  documents 
and  data  referred  to  in  this  notice  via 
EPA's  Cleanup  Inft»mation  Bulletin 
Boatd%stem  (CLU-IN).  The  CLU-IN 
modem  access  phone  number  is  301- 
589-8366,  or  Telnet  to  du-in.epa.gov  for 
Internet  access.  The  files  posted  on 
CLU-IN  are  in  Port^le  Document 
Format  (PDF)  and  can  be  viewed  and 
printed  using  Acrobat  Reader. 

For  more  aetailed  information  on 
specific  aspects  of  this  notica.  contact 
Larry  Denyer,  Office  of  Solid  Waste 
(5302W),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460.  703-308-8770.  e-miil 
address:  denyer.larry9epiainail.^>a.gov. 

supPLaoTTARY  information: 

The  Agency  specifically  strfkdts 
comment  on  the  following  documents: 

(1)  Draft  Technical  Support  Document 
for  HWC  MACT  Standards  (NODA). 
Volume  L-  MACT  Evaluations  Based  on 
Revised  Database,  ^ril  1997. 

(2)  Draft  Technics  Support  Document 
for  HWC  MACT  Standards  (NODA), 
Vc^ume  m  Evaluation  of  CO/HC  and 
DRE  Dat^Mse.  Aiml  1997. 

(3)  Draft  Technical  Support  Document 
for  HWC  MACT  Standards  (NODA). 
Volume  ni:  Evaluation  of  Metds 
Emissions  Database  to  Investigate 
Extrapolation  and  interpolation  Isaues. 
April  1997. 

In  preparing  this  notice,  the  Agency 
considered  comments  on  the  proposed 
rule,  includingrthose  listed  below.  EPA 
is  soliciting  responsive  comments 
regarding  certain  data  and  information 
presented  in  these  comments: 


(1)  Cement  Kiln  Recycling  Coalition 

(2)  Chemical  Manufacturers 
Anociation 

(3)  Coalition  for  Responsible  Waste 
Incineration 

(4)  Don  Clay  Associates 

(5)  The  Dow  Chemical  Company 

(6)  Environmental  Technolc^ 
Council 

(7)  Holnam  Inc. 

(8)  Lafarge  Corporation 

(9)  Molten  Metal  Technology.  Inc. 

(10)  The  Natural  Resources  Defanse 
Council,  Inc. 

(11)  Rollins  Environmental  Services. 
Inc. 

(12)  Safaty-Kleen  Corp. 

(13)  Texas  Natural  Rewource 
Conservation  Commission 

(14)  vonRoll/WTI 

Readers  should  note  that  only 
comments  about  new  infcxmatioB. 
discussed  in  this  notice  will  be 
considered  by  the  Agency.  Issues  related 
solely  to  the  April  19. 1996  proposed 
rule  and  other  subsequent  notices  that 
are  not  directly  affected  by  the 
documents  or  data  refarenced  in  today's 
Notice  of  Data  Availability  are  not  open 
for  furtlier  conunent 

GkMoaiy  of  Acronyms 

acfin — ^Actual  Cubic  Feet  per  Miniita 
AQ — Activated  Carbon  Injection 
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Recovery  Act 
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SVM — Semi-volatile  Metds 
TEQ— Toxic  Equivalent 
fig/dscm — Micrograms  per  Dry  Standard 

Cubic  Meter 
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/.  Bodground 

On  April  19. 199B.  EPA  propoaed 
revised  standards  for  three  source 
categories  of  hazardous  waste 
ctno^bustors  (Le..  hazardous  %vaste 
indnarators  and  hamidoos  wasta- 
buming  cement  kilns  and  li^twei^ 
aggregila4dlns|LWAKs)).  61  FR  17358. 
After  an  extension,  the  comment  period 
closed  on  August  10. 1906. 

TTie  Agency  siAaeqneotly  publiahad 
two  Notices  of  Data  Availability 
(NODA).  Tha  first  NOTA,  piddishad  on 
August  23. 1906  (61  FR  43501)  invitad 
conment  on  infoimatioa  pertaining  to  a 
peernview  of  three  aspedB  of  tha 
pioposad  rule,  additional  analyses  of 
tuai  oils  dial  would  be  used  to  establish 
a  annparaUe  fiids  eoodumm.  and 
infanaatiaii  on  a  syndiaaia  gM  process. 
The  comment  period  on  that  NCM)A 
closed  on  S^ytanber  23. 1906.  Tha 
secMid  NCX)A.  pnUidiad  on  January  7. 
1997  (62  FR960)  provided  notioe  and 
opportunity  to  comment  on  an  updated 
hazardous  waste  combustor  database 
containing  the  amieeions  and  anciRaiy 
data  that  the  AgBBcy  plans  ts  uae  to 
devriop  dia  fiiMl  nda.  Tha  coaamant 
period  on  that  N(X)A  cloaed  on 
February  6, 1007. 

EPA's  proposai  to  revise  standaids  far 
hazardous  waste  incinentois  and 
hazardous  Wasta-buming  cement  kilns 
and  LWAK/Is  tttKlar  joint  authiMty  of 
the  dean  i^'fU^ jm  amended,  (CAA) 
and  die  lusinivoviQoaMrvation  and 
Recovery  AdUaraBaoded  (RCKA).  Tba 
proposed  emission  standards  were 
developed  under  tha  CAA  provisicms 
concerning  the  maximum  level  of 
achievable  control  over  hazardous  air 
pc^utants  (HAPs),  taking  into 
consideration  the  coat  of  adiieving  die 
amisaion  reduction,  any  aon-air  q^iality 
healdi  and  mvircmmaatal  inspects,  and 
anaigy  requirements.  Thaea  Maximum 
AduavaUa  Omtnd  Technology  (MACT) 
standards,  also  re  fatiad  to  as  National 
Emissian  Standards  far  Hazardous  Air 
PoUutants  ((iffiSHAFB),  were  pioposad 
for  the  followii^  HAPs:  dioxina/nirans 
(D/F).  msKcaty,  two  sand-vidatlla  matals 
(lead  and  cadmium),  four  low  volatility 
matals  (antimony,  arsenin,  beryllium, 
and  chraraium),  paiticulata  mattnr,  and 
hydrochloric  add/chlcHine  gas.  Other 
trndc  onudc  emiaaions  ware  addraaaad 
l^  standards  for  carbon  monoxida  (GO) 
and  hydrocaibims  (HC). 


Because  of -dn  Joint  authmities  far- 
this  rule,  the  proposal  also  contained  an 
implementation  scheme  to  harmonize 
the  RCRA  and  CAA  progmms  to  the 
maTrimnm  extent  pemuMiUe  by  law.  In. 
pursuing  a  common-sense  approach 
towards  this  objective,  the  proposal 
sou^  to  establish  a  bamawon  that:  (1) 
Pro^^das  for  combined  (or  at  least 
coordinated)  CAA  and  RCRA  permitting 
of  these  facilities;  (2)  allows  maximum 
fleodhiUty  for  regional,  state,  and  local 
agenciaa  to  determine  adiich  of  their 
resources  will  be  used  for  permitting, 
conqiliance.  and  enforcemoit  efforts; 
and  (3)  integrates  the  monitoring. 
coi^lianoe  tasting,  and  record  keeping 
requirements  of  the  CAA  and  RCRA  so 
th^  fwnlities  will  be  Ale  to  avoid  twro 
potentially  diffarant  regulatory 
compliance  schones. 

U.  Overview  of  Today's  Notkx 

The  Agency  received  a  large  nimihar 
of  public  comments  in  response  to  tha 
jnopoeaL  The  Agency  evaluated  tha 
public  commanta  reoeivad  and  their 
applicabiltty  to  tha  propoead  rule.  In 
dioae  instances  adiere  comments 
inovidad  new  information  or  new 
insi^its.  tha  Agency  has  reevahitfad 
certito  aspects  (rftibe  proposal  based  on 
this  newin&Kmation.  Hh  Agency  is 
issuing  diis  NODA  in  an  effort  to  inform 
the  public  ot  (1)  Significant  dianges  die 
Agency  is  oonsideiing  on  aspects  of  the 
propoaal  based  on  public  comments  and 
new  information;  and  (2)  the  Agency's 
own  raevaluation  (and  to  scmie  degree 
narrowing)  of  MACT  standard-setting 
^proadies  based  on  new  data  and  (at 
laMt  in  part)  on  public  rommwits. 

Ahr 


PartTwa:  Standards  fa 
Paikataals  (NESHAPs) 

/.  Jiegulotian  of  Ana  Sotaom    . 

In  this  sefction.  wa  solicit  rranwant  on 
mddng  a  positive  araa  aouroe  finding  ao 
sidijact  hazardous  wasia  combustor  araa 
sourcae  to  tha  same  IdACT  standards 
diM  arouhl  ^^ly  to  B^or  sources  ud 
on  ndiatfaar.unoarsndi  a  finding,  area 
sourcae  should  be  s^)^  to  Tide  V 
pennit  raquimments. 

A.  Approach  To  Regulate  Araa  Souroae. 


A  nii4o"°i*'oa  is  a  source  &at  baa  tha 
potantial  to  emit  (considering  oontnds) 
aidier  10  tons  par  year  (rf  any  hazardous 
air  poUutant  or  25  tmis  of  any 
comUnatian  of  HAPa.  Araa  sources  are 
any  sources  vdiich  are  not  mi^ 
sources. 

TTia  Agency  propoeed  to  subject  araa 
sources  to  MACT  standards  under 
authority  of  CAA  section  112(c)(6).  Sea 
61  FR  at  17365.  That  section  requires 
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the  Agency  to  subject  to  MACT 
standards  ■  all  sources  in  source 
categories  that  account  for  not  less  than 
90  percent  of  the  aggregate  emissions  of 
each  enumerated  pollutant.  ^  The 
enumerated  pollutants  emitted  by 
hazardous  waste  combustois  (HWCs) 
include  mocury  (Hg),  D/F,  and  other 
polycydic  organic  HAPs.  The  Agency 
explained  at  proposal  that  HWCs  were 
significant  emitters  of  D/F  and  Hg,  and 
that  much  of  the  human  health  risk  from 
emissions  of  HAPs  from  HWCs  comes 
from  these  high  priority  HAPs,  and 
D/F  in  particular. 

We  received  many  comments 
pertaining  to  this  part  of  the  proposal, 
and  we  will  address  those  comments  in 
the  final  rule.  The  area  source  issue  is 
discussed  in  today's  notice  because 
commenters  said  that  another,  more 
appropriate  reading  of  section  112(c)(6) 
is  that  this  authority  could  be  used  to 
apply  MACT  control  to  area  sources 
only  Cor  the  enumerated  HAPs,  not  the 
fuU  array  of  HAPs  that  the  Agency 
proposed  to  regulate  (e.g.,  particulate 
matter  (PM),  semivolatile  metals  (SVM). 
low  volatile  metals  (LVM)). 
Nonetheless,  were  EPA  to  adopt  this 
reading,  the  Agency  contiiuies  to  believe 
that  area  sources  need  to  be  r^ulatad 
for  this  full  array  of  HAPs. 

In  light  of  issues  commenters  raised. 
we  solicit  comment  on  an  alternative 
approach  that  would  subject  area 
sources  to  all  of  the  MACT  standards  fat 
major  soiuces  based  on  the  Agency 
making  a  positive  area  source  finrfing. 

B.  Positive  Area  Source  Finding  For 
HWCs 

Area  sources  must  be  regulated  by 
technokigy-based  standards  ^  if  the  area 
source  category  is  listed  pursuant  to 
section  112(c)(3)  based  on  the  Agency's 
finding  that  these  sources  (individually 
or  in  the  aggregate)  present  a  threat  of 
aciverse  effects  to  human  health  or  the 
environment  Such  a  finding  is  termed 
a  positive  area  source  finding  The 
Agency  is  today  soliciting  comment  on 
whether  a  positive  area  source  finriing  is 
appropriate  for  hazardous  waste 


■  For  aroa  kmucw.  faction  112(cNB)  raquiraa  tha 
AflBcy  to  aataMiah  aitlHr  MACT  Mandardi  undar 
•action  112(dN2).  or  gsoaraUy  availaBla  coatroi 
tachnoiogjr  (GACT)  itandarda  undar  aaction 
112(d)(S).  Givon  tha  aimilaritiaa  batwaan  maior  and 
—a  aourca  HWC»  aa  itiaraiaad  in  lubaaquant 
•actiana  of  tfaa  lagct.  «aa  nuroaa  shoiild  ba  mbiact 
to  MACT. 

>Saction  112(cNe)  aniuaarataa  tha  loUowii^  high- 
priority  haaaidotts  pollutants  for  spacial  ragulalion: 
alkylalad  laad  coaipaunda.  polycydic  lapiili 
mattar.  hiwarhUart)>>anTai>e.  aiarcuTy, 
poiychlorinalad  faiphanyls.  and  2.3.73- 
tatiachlorodibaiMofcirana  and  p-dioodn. 

'That  ia.  MACT  itandarda  undar  aactiaii 
112(dN2)  or  GACT  itandarda  undar  i 
112(d)(S). 


incinerators  and  hazardous  waste 
burning  cement  kilns  and  lightweight 
aggregate  Idlns. 

A  positive  area  sotir(»  finding  would 
be  based  on  the  risk  assessment 
poformed  for  the  proposed  rule  and 
ultimately  the  final  nde.  Even  though 
the  sotnces  modeled  in  support  of  tihe 
proposed  rule  may  have  met  the 
definition  of  a  major  source,  EPA 
believes  their  HAP  emissions,  other 
than  HCl,  are  also  representative  of  area 
source  ^nissions.  This  is  becauae,  as 
discussed  below,  these  example  sources 
may  be  able  to  reduce  their  HCl 
emissions  to  become  area  sources 
Mrithout  reducing  emissions  of  D/F,  Hg, 
or  other  metal  HAPs  that  could  pose 
significant  health  risk.'* 

Many  comments  were  submitted  on 
the  risk  assessment  methodology  used 
to  support  the  proposed  rule.  We  are 
considering  these  comments  in 
development  of  the  final  rule  and  are 
making  appropriate  changes  to  the  risk 
methodology,  including  modeling 
additional  facilities.  These  changes 
could  affiact  the  Agency's  finrfinga  for 
both  major  and  area  sources.  The 
Agency  is  not  today  reopening  the 
comment  period  on  the  risk  assessment 

1.  Risks  that  could  be  posed  by  area 
source  incinerators.  We  shovred  at 
proposal  that  baaeline  emissions  from 
incinerators  coidd  pose  high  end 
individual  lifetime  cancer  risks  from  D/ 
F  up  to  9E-5.  See  61  FR  at  17369.  In 
addition,  although  the  risk  fitnn  low 
volatile  metals  (i.e.,  As,  Be,  Cr,  and  Sb) 
was  not  estiniated  to  exceed  4E-6,  the 
example  sites  modeled  were  not 
representative  of  the  short  atacks  of 
many  on-site  incineratpiv.  The  direct 
inhalation  component  of  thciind«ridual 
cancer  risk  estimates  mjoy  incnaSe  whan 
incineiators  with  short  sCaoks'are 
included  in  the  risk  assessment 
supporting  the  final  rule. 

2.  Risks  that  could  Be  posed  by  area 
source  cement  kilns.  The  Agency 
showed  at  proposal  that  baseUna 
emissions  ficom  cement  kilns  could  pose 
high  end  individual  lifetime  cancer 
risks  from  D/F  up  to  K-5.  See  61  FR  at 
17402.  Although  several  high  D/F- 
onitting  cement  kilns  have  recently 
reduced  their  D/F  emissions 
significantly,  a  revised  risk  assessment 
may  wall  show  that  cement  kilns  (both 
area  and  major  sources)  can  pose 
significant  lualth  risk  ai  current 
emission  levels. 

3.  Risks  that  could  Be  posed  by  area 
source  lightweight  aggregate  kilns. 


Although  the  Agency  did  not  show  high 
baseline  D/F  cancer  risks  for  LWAKs  at 
proposal,  the  risk  assessment  assumed 
extremely  low  D/F  emissions — 0.04  ng 
TEQ/dscm — based  on  very  limited  data 
from  a  single  LWAK.  However,  as 
discussed  below  in  section  n.G,  new 
data  from  two  addititmal  LWAKs  show 
substantially  higher  emission  levels — up 
to  4.1  ng  TEQ/dscm.  At  these  emission 
levels,  the  high  end  individual  lifietime 
cancer  risk  from  D/F  could  exceed 
lE-5. 

4.  Basis  for  a  positive  area  source 
finding.  In  evaluating  these  estimated 
risk  levels  to  determiae  whether  they 
are  sufiBcient  to  make  a  positive  area 
sotirce  finding,  the  Agency  ccmsidered 
other  fectors  which  BPA  believes  to  be 
relevant  in  determining  how  to  exercise 
its  discretion  regarding  area  source 
determinations  for  the»e  sources: 

a.  HWC  area  sources  can  pose  the 
same  hazard  to  human  health  or  the 
environment  as  major  sources.  An  area 
source  may  have  the  same  emission 
rates  of  HAPs  other  than  hydrogen 
chloride  (HCl,  the  principal  HAP  that 
causes  a  HWC  to  be  a  major  source)  as 
a  major  source,  and  thus  pose 
essentially  the  same  hazard  to  human 
health  or  the  environment  In  other 
words,  sources  could  have  HCl 
emissions  low  enough  to  avoid  a  major 
soiuce  classification,  but  have  emissions 
of  D/F  that  could  pose  a  health  risk 
given  that  there  is  no  direct  correlation 
between  HCl  and  D/F  emissions.' 

In  addition,  some  HWCs  that  would 
currently  be  classified  as  majcH'  sources 
because  of  their  HCl  emissions  may  be 
able  to  lower  their  HQ  onissions  to 
become  area  sourt»s.  The  Agency 
projects  that  all  LWAKs  are  currently 
major  sources  principally  because  of 
their  HCl  emissions,  and  that 
approximately  80  percenfdf  cement 
kilns  are  major  sources,  again  because  of 
HCl.  These  HWCs  may  be  able  to  lower 
their  HCl  emissions  to  otherwise 
become  area  sources.' 

Sources  have  imtil  the  compUuice 
date  of  the  MACT  standards  (i.e.,  three 
years  after  puUication  in  the  Federal 


'Ftooi  a  lachnical  paiwuttiva  latolnd  to  tha 
natura  of  mmnwn  air  poUutioa  control  dawicaa. 
taducing  HCl  wiiliaiiaia  waaU  not 
•aaiMiana  of  othw  HAPk 


>  For  wall-dasignad  and  oparatad  cootbustion 
tystenu,  D/F  emiaaions  ara  ralatad  primarily  to 
pioat-combuation  particle  surfKa  catalyzed 
reactions  and  the  taraparatuift  of  the  combostioa  gu 
(the  optimum  tauipaiatuia  window  for  fonnaUaa  is 
450-750  *F).  virtually  inaapactive  of  Ha 
concentrations  in  the  gw. 

*Some  commercial  indnarator*  may  abo  ba  able 
to  lower  their  allowabk  HQ  amiaaian4avals  to 
beconw  area  sourcas.  H  could  be  maaaproblaaiatic 
far  on-site  incinaraiora  to  lower  their  emiaaions  to 
become  area  sovaoae  bacanii  ficiUty-wide  HAP 
amisaions  iwut  ba  conaidared  whan  making  the 
major/area  aoonx  datanninailon.  For  aocampla.  oo- 
sita  indnaratars  localad  at  Isffa  chanical 
production  hcMltiaa  would  naed  to  radnca  HAP 
MBisaiana  at  a  large  nuabar  of  • 


Register)  to  make  a  major  source 
determination.  Many  kilns  spiked 
chlorine  in  the  hazardous  waste  feed 
during  compliance  testing  to  get 
approval  to  feed  chlorine  (and  emit  HCl/ 
Cl2)  at  levels  ostensibly  higher  than 
normal.  Given  that  sources  "have  the 
potential  to  emit"  at  these  ostensibly 
higher  than  normal  emission  rates,  diese 
emission  rates  must  be  used  for  the 
major  source  determination.  See  CAA 
section  112(a)(1),  definition  of  major 
source.  These  sources  may  be  able  to 
operate  successfully  at  lower  allowable 
chlorine  feedrates  and  emission  rates, 
however.  If  so,  they  can  elect  to  retest 
their  units  and  base  the  major/area 
source  determination  on  potentially 
lower  HC1/C12  emission  rates. 

b.  RCRA  sections  3004(o)(2)  and 
3004(q)  essentially  command  regulation 
of  all  HWCs.  Under  this  RCRA  mandate, 
the  Agency  has  regulated  all  (i.e.,  both 
major  and  area  sources)  hazardous 
waste  incinerators  since  1981  (see  46  FR 
7678  (Jan.  23, 1981)  as  amended  at  48 
FR  14295  (Apr.  1, 1983))  and  all 
hazardous  waste  btuning  cement  and 
lightweight  Idlns  since  1991  (see  56  FR 
7134  (Feb^  21, 1991)).  Deferring 
regulation  of  HWCs  to  the  CAA  would 
not  be  appropriate  imless  all  HWC 
sotuces  were  covered.  In  addition, 
although  somewhat  more  than  half  of 
the  commercial  incinerators  appear  to 
be  area  soiuces,  the  majority  of  on-sita 
incinerators  are  likely  to  be  major 
sources.^  The  public  expectation  is  that 
all  HWCs  would  continue  to  be 
regulated.' 

c.  MACT  controls  are  reasonable  and 
appropriate  for  both  major  and  area 
sources.  The  emission  control 
equipment  (and  where  appUcable, 
fiaedrate  control)  defined  as  floor  or 
beyond-th&ifloor  (BTF)  control  for  each 
source  category  is  applicable  and 
appropriate  to  area  sources.  There  is 
nothing  unique  about  the  types  and 
concentrations  of  emissions  of  HAPs 
from  area  sources  versus  major  sources 
that  would  make  MACT  inappropriate 
for  an  area  source. 

d.  Area  source  HWCs  contribute 
significantly  to  D/F  and  Hg  emissions. 
Both  area  and  major  source  HWCs 
contribute  significantly  to  aggregate 
emissions  of  D/F  and  Hg,  two  high 


^  Only  approximately  30  percent  of  ii>cineiatars 
appear  to  ba  ma)or  sources.  This  estimate  is  baaed 
on  only  the  incineratora'  stack  emisaions,  however. 
Given  that  tsdlity-wida  emissions  of  HAPs  are 
considered  when  making  a  major  source 
datarmination,  many  on-site  incinerators  are  likely 
to  be  classified  as  major  sources  because  they  are 
located  at  laiys  petrochemical  £icilitiee. 

■  h  would  be  particularly  problematic  from  a 
RCRA  perspective  for  commercial  incinerators  that 
are  arae  sources  to  be  exempt  from  MACT 
standards    . 


priority  HAPs.  See  CAA  section 
112(c)(6)  and  proposal  discussion  at  61 
FR  at  17366. 

For  these  reasons,  the  Agency  is 
taking  comment  on  making  positive  area 
source  findings  for  each  of  the  three 
source  categories  covered  by  the 
proposal  Again,  the  effect  would  be  to 
subject  all  sources  within  these 
categmies  to  MACT  standards,  which 
also  wotUd  be  the  efi^ect  of  the  original 
proposal 

C.  Title  V  Permitting  RequiremaOs  for 
Area  Sources 

Under  $  63.1(c)(2),  area  sources 
subject  to  MACT  (or  GACT)  are  subject 
to  the  requirement  to  obtain  a  Title  V 
permit  unless  the  standard  for  the 
source  category  (e.g..  Subpart  EEE  for 
HWCs)  specifies  that:  (1)  States  vrill 
have  the  option  to  exclude  area  sources 
from  Title  V  permit  requirements;  or  (2) 
States  vrill  have  the  option  to  defisr 
permitting  of  area  sources.  The  Agency 
has  determined  that  if  it  makes  a 
positive  area  source  finding  and  subjects 
area  sotuces  to  MACT  standards  as 
discussed  above,  the  Agency  would  Slso 
consider  subjecting  area  sources 
immediately  to  Tiue  V  permitting 
requirements,  asprovided  by 
§  63.1(c)(2)(iii).  The  Agency  has 
determined  that  area  source  compliance 
with  Title  V  permit  requirements  would 
not  be  "impracticable,  infeasible,  or 
unnecessarily  biuvlensome".  See  CAA 
section  502(a).  As  noted  above,  area 
sources  can  be  virtually  identical  to 
major  soiuces  with  respect  to  size,  type 
of  combustor,  and  conunerdal  versus 
on-site  status,  except  that  their  mass 
emissions  of  HCl  are  lower.  Thus, 
waiver  of  Title  V  permitting  would  not 
bewamntad.  *j  ^' 

In  addition,  if/dw  Agency  were  to 
waive  the  Titlei  V  permit  requirement  for 
area  sources,  we  would  be  concerned 
about  the  confusion  it  would  likely 
Create  for  the  regulated  community  and 
the  public  if  the  air  emissions  standards 
for  some  hazardous  waste  combustore 
(even  in  the  same  source  category)  wore 
addressed  in  the  title  V  permitting 

S>rooes8  and  the  air  emissions  standards 
or  others  were  addressed  in  the  RCRA 
permitting  process.  Since  a  source  can 
make  modifications  to  their  emissions 
levels  that  could  change  their  major/ 
area  souioe  detennination,  a  source 
could  move  bom  one  permitting 
program  to  the  othw,  creating 
difficulties  for  the  permitting  agencies 
in  tracking  soiuces  and  for  the  public  in 
trying  to  participate  in  or  follow  the 
permitting  process.  Therefore,  it  appeare 
most  appropriate  from  an 
implementation  standpoint  to  subject 
area  sources  to  Title  V  permitting..  In 


this  way,  all  HWCs  (both  major  and  area 
sources)  woiUd  be  subject  to  the  same 
Title  V  permitting  requirements. 

n.  Revisions  to  Proposed  Standards 
Using  the  Revised  Emissions  Database 
and  Data  Analysis  Methods. 

In  this  section,  the  Agency  discusses 
comments  on  the  revised  emissions 
database  and  the  revised  standards  that 
would  result  from  applying  an 
engineering  evaluation  and  data 
analysis  methods  to  that  revised 
database.  In  addition,  we  discuss  several 
issues  that  are  generic  to  the  MACT 
standards  for  all  three  soiuce  categories: 
(1)  Consideration  of  PM  as  a  siugrogate 
for  non-Hg  metal  HAPs;  (2)  options  for 
controlling  emissions  of  oiguiic  HAPs; 
and  (3)  emissions  variability. 

A.  Notice  of  Data  Availability  on  the 
Revised  Emissions  Database 

On  January  7, 1997  the  Agency 
published  a  NODA  on  an  updated 
database  of  emissions  and  ancillary 
informaticm.  See  62  FR  960.  The  Agency 
updated  the  database  used  at  proposal 
to  ccnrect  errors  and  include  additional 
emissions  data.  The  NODA  explained 
that  the  updated  database  would  be 
used  to  identify  MACT  standards  for  the 
final  rule  and  to  evaluate  economic 
impacts  and,  for  RCRA  purposes,  risks 
associated  with  the  final  MACT 
standards. 

The  Agency  received  comments  on 
the  revised  database  bom  16 
stakeholders  representing  the  cement 
industry,  Ughtweight  aggregate  industry, 
and  on-site  and  commercial 
incineratora.  The  database  was  revised 
again  to  accommodate  the  comments 
received  on  the  database  NODA.  The 
Agency  then  re-analyzed  the  database  to 
determine  the  MACT  floor  standards 
discussed  below. 

We  received  several  specific 
comments  (i.e.,  as  opposed  to  generic 
and  imdocumented  comments  that,  for 
example,  the  Agency's  data  are 
inconsistent  with  the  commenter's)  that 
were  not  accompanied  with  supporting 
documoitation.  Most  of  these  comments 
pertain  to  miscellaneous  data  on 
feedstream  feedrates  and  equipment 
design  information  that  do  not  have  a 
significant  impact  on  developing  MACT 
floor  standards  under  the  data  analsrsis 
methods  discussed  in  today's  NODA. 
Where  there  was  a  significant  possibility 
that  the  data  might  affsct  the  Agency's 
determinations,  references  were  re- 
checked  to  determine  the  more  accurate 
number  to  be  used. 

The  C«nent  Kiln  Recycling  Coslition 
(CKRC)  provided  an  extensive  run-by- 
run.  HAP-by-HAP  comparison  of  the 
Ageiury's  database  with  theire.  While 
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potentially  useful  in  some  cases,  their 
submission  unfortxinately  did  not 
distinguish  between  significant  versus 
insignificant  differences;  nor  did  they 
veri]^  which  data  were  more  accurate 
for  the  purposes  in  question.  Within 
current  time  constraints,  the  Agency  has 
identified  which  appear  to  us  to  be 
significant  and  relevant  differences  and 
then  checked  these  data  to  determine 
w^ch  appear  to  be  more  acciirate  and 
has  made  necessary  changes.  The 
current  database,  as  updated  and 
revised,  is  appropriate  and  sufficient 
considering  the  engineering  and  data 
analysis  methods  discussed  below  to 
id«itify  MACT  standards.  For  example, 
although  there  may  still  remain 
difiiarences  between  OGlC's  and  the 
Agency's  database  regarding 
electrostatic  precipitator  (ESP)  and 
fabric  filter  design  and  performance 
characteristics,  those  characteristics  are 
not  germane  to  the  engineering  and  data 
analysis  methods  for  mtermining 
relevant  MACT  standards,  as  discussed 
below.  In  these  situations,  the  Agency 
has  elected  not  to  nvise  inconsequential 
data,  particularly  where  it  is  not  clear 
which  data  are  more  acctirate. 

Some  overall  decisions  oo  data 
quality  issues  have  also  been  made  for 
piuposes  of  revising  the  database. 
Regarding  "*"g"'"g  values  to  reported 
nondetects.  we  are  ««gnniing  that 
nondetected  values  were  present  at  ooe- 
half  the  detection  limit.  We  considered 
assuming  nondetected  values  were 
present  at  the  full  detection  limit,  but 
foimd  in  most  cases  no  significant 
difference  in  the  MACT  data  analysis 
results.  It  represents  a  judgment  by  the 
Agency  based  on  its  experieiK»  that,  for 
assessing  standards  and  risk,  this  more 
conservative  approach  increases  our 
confidence  that  standards  and  rislc  are 
appropriate  and  acceptable. 

m  addition,  we  are  excluding  dfita 
from  sources  no  longer  burning 
hazardous  waste,  as  suiggested  by 
several  commenters  on  the  proposed 
rule.  Althou^  such  data  may  well  be 
indicative  of  the  capabilities  of  control 
equipment  and  thus  relevant,  the 
resulting  database  is  still  large  enough 
to  ensure  that  potential  final  MACT 
standards  can  be  judged  to  be 
achievable  (or  not  as  tkexase  may  be) 
without  including  these  more 
controversial  data.  Regarding  older 
emissions  data  when  more  recent  data 
was  available  for  a  source,  we  are 
considering  all  data  sets  for  sources  that 
currently  bum  hazardous  waste.  Both 
recent  and  old  data  are  instructive  in 
assessing  the  capabilities  of  the  control 
equipment  at  these  operating  facilities. 

Finally,  we  screened  out  so-called 
"normal"  emissions  data  from  the 


MACT  analyses.  Although  doing  so  may 
appear  coimteiintmtive  at  first  blush, 
one  must  consider  that  facility 
compliance  will  generally  be  based  on 
operating  limits  established  during  the 
MACT  piwformance  test  (except  if 
compliance  is  based  on  a  continuous 
emissions  monitoring  system  (CEMS)). 
During  these  MACT  performance  tests, 
sources  will  likely  operate  under  the 
same  worst-case  conditions  as  they  did 
during  trial  biuns  and  Boiler  and 
Industrial  Furnace  (BIF)  rule 
certification  of  compliance  testing. 
Operating  under  worst-case  conditions 
with  respect  to  emissions  and  operating 
parameters  gives  operators  a  wide 
allowable  envelope  of  operating  limits 
needed  to  efficienUy  and  economically 
operate  the  combustor  and  ytH  maintain 
compUance.  Considering  normal 
emissions  data  in  the  MACT  analysis 
could  inappropriately  result  in  the 
Agency  establishing  a  MACT  standard 
based  on  normal  emissions  and 
conditions  while  the  source  would  be 
operating  under  worst-case  conditions 
to  demonstrate  compliance.  Thus, 
emissions  while  complying  with 
opwating  limits  would  be 
inappropriately  constrained  to  below 
current  normal  emission  levels,  even  for 
sources  equipped  with  well-designed 
and  oper^ed  MACT  floor  control. 

B.  PM  as  a  Surrogate  for  Non-Hg  Metals 

The  Agency  proposed  a  MACT  PM 
standard  as  a  surrogate  for  non-D/F 
organic  HAPs  (that  are  adsorbed  onto 
the  PM)  and  for  the  metal  HAPs  not 
individually  regulated  undn  the 
proposed  metal  standards  (i.a..  Co,  Mn. 
Ni,  and  Se).  See  61  FR  att7a76: 

Siacefnoposal,  the  /E^kffi^^laii 
reconsidaaad  in  the^cMilaWtlftf  tkis  joint 
RCRA<AATuleitidi3k|^MMttieCa 
MACTTW  emission  staftdMrt  could 
serve  as  a  surrogate  for  six  non-Hg  metal 
HAPs  for  which  the  Agency  did  propose- 
specific  standards — semivolatiles  (Cd 
and  Pb)  and  low  volatiles  (As,  Be,  Cr, 
and  Sb).  This  issue  arises,  in  part, 
because  the  ^k  assessment  at  proposal 
on  the  MACT  standards  estimated  that 
the  high-end  individual  lifetime  cancer 
risks  using  90th  percentile  metal 
emission  levels  were  well  below  10  ~' 
for  cement  kilns  and  LWAKs.  For- ' 
incinerators,  the  highest  estimated 
cancer  risks  exceeded  10-6  but  were 
below  10-'.« 

To  evaluate  PM  as  a  surrogate  for  non- 
Hg  metals  in  the  context  of  this  joint 


RCRA-CAA  rulemaking,  questions  that 
must  be  addressed  are:  (1)  Would  a 
MACT  PM  standard  control  the  six  non- 
Hg  metals  to  MACT  emission  levels  in 
the  special  context  of  hazardous  waste 
combustors;  and  (2)  would  there  be 
significant  health  risk  at  MACT 
emission  levels  that  would  have  to  be 
addressed  with  RCRA  controls  (based  at 
least  in  part  on  site-specific  risk 
assessments  using  omnibus  authority)? 

Because,  in  the  case  of  hazardous 
waste  combustors,  there  are  significant 
levels  of  metals  in  the  hazardous  waste- 
derived  fuel  being  burned,  the  Agency 
has  initially  concluded  that  a  MACT  PM 
emission  standard  in  this  particular  rule 
may  not  adequately  control  the  six  non- 
Hg  metals  to  the  nominal  MACT 
emission  levels.  The  residual  risk  that 
could  result  from  emissions  of  some  of 
the  six  non-Hg  metals  could  be 
significant  '*>,  and  regulation  of  these 
problematic  metals  under  RCRA  would 
therefore  be  warranted.  From  an 
implementation  standpoint,  this  result 
of  mixed  statutory  controls  is  not 
desirable.  Although  establishing  six 
additional  specific  limits  on  the  non-Hg 
metals  eliminates  this  particular 
implementation  disadvantage,  this 
would  add  to  the  compliance  and 
implementation  burdens  on  facility  and 
regulator  alike.  Consequently,  it  does 
not  cunmtly  appear  appropriate  to  use 
PM  as  a  surrogate  for  ^  six  toxic,  non- 
Hg  metals. 

In  investigating  this  issue,  however, 
we  determined  that  antimony  (Sb),  one 
of  the  four  low  volatile  metals,  may  not 
warrant  direct  control.  That  is,  the 
MACT  PM  standard  may  serve  as  an 
adequate  surrogate  for  Sb  to  ensure  that 
it  is  not  emitted  at  levels  that  pose  a 
health  risk.  ■  ■  We  also  considered 
whether  beryllium  (Be),  aaAMher  LVM.' 
warranted  control  given  that  It  is  not 
generally  present  in  significant 
concentrations  in  hazardous  waste,  and 
baseline  emissions  of  Be  do  not  appear 
to  be  posing  a  health  hazard.  Given  that 
Be  is  a  toxic  carcinogen,  however,  direct 
MACT  controls  should  be  provided 
even  if  current  feedratas  (and  emission 
rates)  are  low. 

Only  a  preliminary  analysis  (see 
discussion  below)  was  used  to 
investigate  whether  some  of  the 


*Nata.  ha%v«ver,  that  tba  exampla  incinaraton 
modeled  for  the  risk  asseument  had  relatively  tall 
stacks  which  may  not  result  in  the  higher  ground 
level  concentrations  (and  thus  higher  direct 
inhalation  risk)  that  could  result  from  small 
incineratots. 


**  TUs  i*  at  least  partly  because  a  PM  control 
device  alone  does  not  give  the  same  targeted  degree 
of  control  for  individual  metals  that  a  combiiutioQ 
of  nsetal  bed  control  plus  a  PM  control  device  doei. 

"  Sb  is  a  non-carcinogen  with  relatively  low 
toxicity  compared  with  the  other  five  non-Hg 
metals,  and  «vould  have  to  be  present  in  hazardous 
tvaste  (and  emitted  PM)  at  extremely  high  levels 
(perhaps  over  1000  times  the  current  levels)  to  pose 
a  health  hazard.  Current  data  suggest  that  metals 
ieedrates  generally  are  either  not  increasing  or 
increasing  at  much  lower  rates. 


remaining  samivolatile  and  low  volatile 
metals — Cd.  Pb,  As.  and  Ci^-may 
warrant  only  indirect  control  through  a 
PM  standard  for  any  or  all  of  the  HWC 
source  categories.  We  continue  to 
believe  that  direct  standards  are 
warranted  for  these  four  metals  (either 
individxially  or  in  volatility  groups).  For 
purposes  of  public  comment,  we  have 
identified  MACT  standards  for  these 
individual  metals  in  case  individual 
standards  are  ultimately  deemed  more 
appropriate  than  continuing  to  group 
the  metals  by  relative  volatility. 
However,  we  remain  concerned  about 
the  compliance  and  implementation 
complexities  that  would  be  introduced. 
(See  the  discussion  below  of  revised 
SVM  and  LVM  standards  for  each 
source  category.) 

We  solicit  further  comment  on  how  to 
ensure  appropriate  and  effective  control 
of  non-Hg  metal  HAPs  while  ensiizing 
that  the  regulatory  scheme  and 
associated  compliance  elements  are 
implementable  and  not  unnecessarily 
burdensome.  Some  of  the  pertinent 
issues  are  highlighted  below  for 
commenter  response. 

1.  Can  PM  serve  as  a  surrogate  for 
SVM  and  LVM?  A  MACT  PM  standard 
would  provide  MACT  emissions  control 
technology  (i.e.,  the  air  pollution  control 
device)  for  non-Hg  metals.  This  iK 
because  stack  emissions  of  non-Hg 
metals  in  combustion  gases  are 
controlled  by  die  PM  cotitrol  device. 
Thus,  MACT  control  (Le.,  the  emission 
control  device)  for  PM  would  also  be 
MACT  contcol  for  non-Hg  metals. 

However,  emiasions  of  non-Hg  metals 
from  HWCs  are  also  controlled  by  the 
feedrate  of  non-Hg  metals  (for  kihis.  the 
faedrate  of  non-Hg  metals  in  hazardous 
waste)  in  addition  to  the  PM  control 
device.  Thus,  a  MACT  PM  standard 
alone  may  not  result  in  control  of  non- 
Hg  metals  to  MACT  emissions  levels 
because  emissions  of  non-Hg  metals  will 
vary  at  a  given  PM  level  as  fisedrate 
varies  (i.e.,  emissions  of  non-Hg  metals 
wrill  be  a  greater  percentage  of  PM 
emitted  as  die  feedrate  rises). 

Some  commenters  have  argued  that 
PM  is  not  a  good  surrogate  fin  non-Hg 
metals  emissions.  When  sources  (wi^in 
a  source  category)  are  considered  in  the 
aggregate,  a  poor  correlation  between 
PM  and  non-Hg  metals  emissions 
appears  to  exist  This  is  because  sources 
have  various  fisedrates  of  the  metals  and 
because  di£hrent,types  of  I^  control 
devices  have  diCEnent  collection 


efficiencies  for  these  metals.^'.  *' 
Nonetheless,  at  a  given  source  with  a 
given  non-F^  metal  feedrate,  metal 
emissions  will  correlate  with  PM 
emission  levels.  Although  the 
correlation  will  be  different  for  more 
volatile  versus  less  volatile  metals, 
emissions  of  these  metals  will  increase 
as  PM  emissions  increase. 

In  summary,  although  there  is  a 
correlation  between  PM  and  non-Hg 
metal  emissions  on  a  bdlity-specific 
basis,  and  the  MACT  PM  standard  likely 
would  ensure  use  of  MACT  emissfon 
control  device  for  these  metals,  it  may 
not  ensure  attainment  of  MACT 
emission  levels  of  these  metals.  Given 
the  potential  for  HWCs  to  emit  high 
levels  of  some  of  these  metals,  metal- 
specific  emission  controls — MACT 
standards — are  warranted  either 
individually  or  in  volatility  groups. 

2.  Which  non-Hg  metals  warrant 
specific  control  by  establishing  MACT 
emission  standards?  As  an  alternative  to 
establishing  MACT  standards  for  SVM 
and  LVM  as  proposed,  we  are  re- 
evaluating which  non-Hg  metals 
warrant  special  control  and  whether  to 
establish  individual  MACT  emission 
standards  for  them.  '*  As  discussed 
above,  our  preliminary  analysis 
indicates  that  standards  may  not  be 
warranted  for  Sb.  We  are  continuing  to 
investigate  whethn  any  of  the 
remaining  metals — ^As,  Be,  Cd,  Cr,  and 
Pb — may  not  warrant  direct  emission 
standards  but  may  warrant  only  indirect 
controls  via  the  PM  standard.  Furdia, 
we  are  investigating  how  the  metal 
standards  should  be  structured:  (1) 
MACT  standards  fat  individual  metals; 
or  (2)  MACT  standards  for  volatility 
groupings  (SVM  and  LVM)  if  we 
determine,  as  ciurantly  contemplated, 
that  direct  standards  for  all  five 
remaining  metals  are  warranted  (i.e.,  as 
proposed). 

For  cement  kilns  and  LWAKs.  we 
examined  a  comparison  ofpotentially 
allowable  emission  levels  for  non-Hg 
metals  under  the  BIF  rule  and  actual 
allowable  (i.e.,  levds  emitted  during 
CertiBcate  of  Compliance  (CoC)  tasl^ig) 
emission  levels.  (Note  that  the  actual 
allovrable  levels  are  genoally  much 
hi^bter  than  n4wn^l^  emission  levels 
because  sources  spiked  metals  during 
CoC  testing.)  A  wide  margin  exists — 
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generally  an  order  of  magnitude  or 
greatra — between  BIF  potentially 
allowable  emission  levels  and  CoC 
allowable  emission  levels.  This  means 
that:  (1)  Cement  kilns  and  LWAKs  are 
not  emitting  these  metals  at  levels 
posing  a  rid:  using  BIF  risk  assessment 
procedures;  and  (2)  cement  kilns  and 
LWAKs  are  feeding  these  metals  at  rates 
well  below  those  that  would  be  allowed 
under  BIF  risk-based  limits  and,  thus, 
indirect  PM  control  imder  MACT  may 
similarly  keep  fieedrates  (and  emission 
rates)  of  these  metals  low. 

We  also  examined  data  on  the 
percentage  of  emitted  particulate  matter 
that  each  non-Hg  metal  would  have  to 
comprise  to  pose  a  health  risk,  assuming 
BIF  risk  assessment  procedures  were 
applied.  Under  this  analysis,  Pb  and  Sb 
would  have  to  comprise  from  10-100 
percent  of  emitted  PM  to  pose  a  health 
risk.  Data  suggest  that  these  percentages 
are  not  approached  in  today's 
operations  by  a  wide  margin. 

These  preliminary  analyses  wera 
performed  aswiming  BIF  risk  assessment 
procedures.  Thus,  our  evaluation  may 
not  be  represMitative  of  results  thai  will 
be  forthcoming  shorUy  using  updated, 
more  detailed  procedures  for  evaluating 
risks  under  the  final  MACT  standards. 
For  example,  the  risk  assessment  for  this 
rule  considers  indirect  exposure  (Le., 
ingestion  and  food-chain  uptake)  while 
B^  procedures  considm  only  direct 
inhalation.  On  the  other  hand,  BIF 
direct  inhalation  exposure  assessment 
procedures  are  more  consovative  (i.e.. 
result  in  a  hitter  estimate  of  risk)  than 
those  that  will  be  used  far  the  final 
MACT  standards  because  die  Agency 
has  revised  those  procedures  in  part  to 
consider  more  realistic  exposure 
scraiarios.  Nonetheless,  tlw  analyses 
discussed  dwve  are  viewed  as 
suggestive  that  regulation  of  each  and 
every  semivolatile  and  low  volatile 
metal  as  proposed  may  not  be 
warranted. 

We  could  not  perform  similar 
ineliminary  analyses  for  indnerators 
because  we  do  not  have  dispersion 
coefficients  readily  availaUe  tint  would 
be  rei»esaitative  of  the  short  stacks 
used  by  many  on-site  incinerators. 
However,  a  review  of  the  onissions 
database  indicates  that,  as  expected, 
some  incineratots — both  comikiercial 
and  on-site  incinerators— emit  mudi 
hitler  levels  of  these  metals  than 
cement  kilns  or  LWAKs.  Nonetheless, 
we  may  find  (as  may  be  the  case  for 
cement  kilns  and  LWAKs)  that  Sb  may 
not  warrant  a  direct  metal-specific 
standard  for  incinerators  as  well,  either 
as  part  of  die  LVM  group  or  an 
individual  staadanL 
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C  Options  for  Controllmg  Emissions  of 
Organic  HAPs 

Based  on  evaluation  of  the  revised 
emissions  database,  the  Agency  is 
soliciting  comment  on  options  to 
control  emissions  of  organic  HAPs  by: 
(1)  Establishing  MACT  standards  for 
carbon  monoxide  (CO)  and/or  HC 
emissions  as  surrogate  indicators  of 
good  combustion  conditions; "  and  (2) 
ensiuing  that  sources  achieve  99.99 
percent  destruction  and  removal 
efficiency  (DRE).'^  These  options  are 
presented  in  Part  Three: 
Implementation,  Sections  II  and  ID, 
because  the  DRE  issue  has 
implementation  implications,  and  the 
CO/HC  issue  relates  to  the  DRE  issue. 

D.  Accounting  for  Emissions  Variability 
in  Establishing  Emission  Standards 

At  proposal,  the  Agency  used  a 
stati^cal  approach  to  identify  an 
emissicHi  level  that  MACT  floor  control 
could  achieve  routinely  considering  that 
the  twniiMifina  database  was  comprised 
of  "short-term"  test  daU.  See  61  FR  at 
17366.  To  identify  an  appropriate 
standard,  a  computed  variability  factor 
considering  within-test  condition 
emissions  variability  was  added  to  the 
log-mean  of  the  highest  test  condition 
average  for  any  source  using  floor 
control.  The  log-mean  of  the  runs  for  the 
standard-setting  test  condition  is  the 
"design  level'— -the  emission  level  the 
source  would  be  designed  to  meet  to 
ensure  emissions  were  less  than  the 
standard  99  percent  of  the  time, 
asgiiffiing  a  source  had  average  within- 
test  condition  emissioDs  variabilify 
(average  baaed  on  aU  sources  using  floor 
control). 

We  are  Goncemed  that  this  computed 
variability  factor  approach  may  be 
inappropriate  in  this  particular 
nilwmalring  n  por  example,  this 
computed  variability  factor  led  to 
illogical  results  for  ^e  PM  standards  for 
incinerators  and  LWAKs.  In  the  case  of 
PM,  the  calculated  standard  using  the 
computed  variabihty  factor  is  SO  percent 
higher  than  the  current  legally- 
maiKlated  RC31A  PM  limit  for 
incinerators.  For  LWAKs,  using  the 


"TIm  AfHicy  propoiad  to  esUbluh  MACT 
ttandanls  far  both  CO  and  UC  but  solicited 
coimmul  on  whether  a  itandard  based  on  one 
MUTogate  or  the  other  may  be  tuflidenL  See  61  FR 
at  17376. 

■*Th«  A«ency  ptopoMd  to  retain  ORE  a*  a  RCRA 
(tandard  becauae  of  concern*  that  it  would  be 
difficult  to  salf-implemant  under  MACT 
implementation  procedures.  See  61  FR  at  17447. 
The  Agency  is  reconsidering  this  issue  and  solicits 
comment  on  alternative  ap|»oache*  to  ensure 
compliance  with  the  DRE  standard,  including 
incorporating  ORE  as  a  MACT  standard. 

■^  See,  for  example,  proposed  rule  (61  FR  at 
17367). 


variabihty  factor  results  in  a  PM 
standard  of  approximately  0.04  gr/dscf 
(corresponding  to  a  design  level  of  0.022 
gr/dscf)  nearly  twice  as  high  as  any  PM 
emission  value  in  the  entire  LWAK 
database.  Further. -given  that  floor 
control  would  be  a  fabric  filter,  our 
engineering  evaluation  ■*  (and  the 
LWAK  database  itself)  indicates  that  a 
fabric  filter  can  readily  achieve  levels  of 
0.022  or  below,  not  the  calculated  0.04. 

These  inappropriate  and  illogical 
results  may  flow  from  either  the 
variability  factor  itself  or  the  test 
condition  average  identified  as  the 
standard-setting  test  condition  (to  which 
the  variability  factor  is  added).  For 
example,  the  variability  factor  itself 
(which  considers  within-test  conditions 
emissions  variability)  could  be 
inappropriately  high  if  there  are  outlier 
runs  within  test  conditions  that  are  not 
screened  out.  Although  runs  in  many 
test  conditions  appear  to  be  outliers 
(and  analytical  tests  may  show  them  to 
be  outliers)  it  can  be  difficult  to  justify 
screening  them  out  unless  there  is  a 
specific  technical  explanation  (e.g., 
unique  design  or  operation  feature  or 
inadequacy)  that  can  be  identified. 
Unfortunately,  this  information  is  often 
not  available  for  many  potential  outlier 
data. 

As  noted,  identifying  the  standard- 
setting  test  condition  inappropriately 
could  be  a.  factor.  We  have  very  limited 
information  on  the  design,  operation, 
and  maintenance  characteristics  of  the 
emission  control  devices  and 
combustors.  Accordingly,  we  have  had 
to  define  MACT  floor  control  very 
generically  (e.g.,  ESP  or  fabric  fiher),  as 
discussed  below,  without  attempting  to 
specify  design,  operation,  and 
maintenance  diaracteristics. 

Given  these  concerns  and  the  statute's 
direction  to  establish  the  maximum  but 
achievable  floor  standard,  we  request 
cmnment  on  an  alternative  approach  to 
account  for  emissions  variabilify.  This 
alternative  has  two  elements.  First, 
when  a  large  data  set  from  sources  using 
floor  control  ■'  exists,  the  range  of 
emission  levels  bom.  those  sources 
should  adequately  reflect  emissions 
variabilify.  That  is,  a  standard 
established  as  the  highest  test  condition 
average  for  sources  using  floor  control 
represent*  an  emission  level  that  the 
control  technology  is  capable  of 
achieving,  considering  normal 


••  See  U^PA.  "Dnfl  Technical  Support 
Document  for  HWC  MACT  Standards  (NODA), 
Volume  I:  MACT  Evaluations  Based  on  Revised 
Database",  April  1997. 

•*Or.  in  the  case  of  LWAKs.  «vhara  the  daU  set 
entially  complete  (I.e.,  whtfte  tw  have  data 


variabilify  in  combustor  operations, 
emission  control  device  operations,  and 
test  methods.  Where  these  data  show 
that  many  sources  using  floor  control 
can  achieve  well  below  the  standard, 
this  demonstrates  that  additional 
emissions  variabilify  considerations  are 
not  warranted.  Source(s)  with  emission 
levels  close  to  the  standard  should  be 
able  to  determine  how  to  emit  at  levels 
below  the  standard  based  on  the  specific 
design,  operation,  and  maintenance 
information  available  to  them, 
especially  since  many  other  sources 
with  the  same  basic  equipment  are 
doing  so.^  Second,  where  only  a  small 
set  of  data  from  sources  using  floor 
control  exists,  the  range  of  emission 
levels  from  these  sources  may  be  less 
likely  to  reflect  emissions  variabilify.  In 
this  case,  consideration  of  an  additional 
variability  factor  (to  be  added  to  the 
highest  test  condition  average  for  a 
MACT-control  facilify)  may  be 
appropriate. 

The  impact  of  this  ahemative 
approach  has  been  examined.  We  do  not 
have  a  large  data  set  in  the  expanded 
universe  for  two  standards:  D/F 
standards  for  incinerators  equipped 
with  waste  heat  recovery  boilers  and  D/ 
F  standards  for  LWAKs.  In  each  case, 
we  have  data  from  only  three  sources, 
and  consequently  floor  control  is  based 
on  the  suite  of  controls  used  by  all  three 
sonrces.2'  If  the<iata  set  were  large,  we 
would  identify  the  floor  level  as  the  test 
condition  with  the  highest  nm  average. 
But.  given  the  small  data  set,  it  is 
raasen^le  from  an  engineering  vantage 
point  to  identify  the  standard  as  the 
highest  single  run  for  the  highest  test 
condition  (when  the  imit  was  properly 
operated). 

We  discoss  below  engineering  and 
data.analyiis  methods  and  the  resulting 
standards  for  each  HAP  and  source 
category  where  axiMaputed  variabilify 
factor  is  not  used  to  establish  emission 
standards. 


from  all  or  most  of  the  sources  in  the  sonrce 
category). 


"  No  pattens  ln.proeMe  lieslgn  or  operation  In 
the  information  we  have  explain  urtiy  some  sources 
thought  to  be  using  Sooc  control  had  significantly 
higher  emission*  than  other  sources  thoaght  to  be 
using  floor  control.  Where  floor  control  is  besed  on 
an  coii**ion  control  device,  these  high  emitter*  are 
likely  not  is  fact  using  floor  controls— considering 
the  suite  of  design,  operation,  and  maintenance 
factors  that  affect  performance  of  the  control 
equipoMnt  but  on  which  the  Agency  has  no  data. 
Where  floor  control  is  based  on  finite  control  such 
as  combustion  gas  temperature  or  feedrate  control, 
the  high  emitters  may  be  experiencing  emissions 
during  the  compliance  test  on  the  high  end  of  the 
range  of  *mi**ioiu  variability. 

»  When  daU  are  available  from  fewer  than  30 
aourcas,  MACT  floor  i*  defined  a*  the  median 
aoiiasion  limiialion  achieved  by  the  best  five 
performing WMBces.  Thus,  the  best  performing  three 
aource*  (representing  the  median  (and  better 
performer*))  define  MACT  in  this  case. 


FiaaUy,  we  are  using  an  engineering 
evaluation  to  identify  a  design  level  for 
each  standard  for  purposes  of  estimating 
economic  impacts  and.  for  RCRA 
purposes,  the  risk  associated  with  the 
design  level  for  a  given  MACT  standard. 
The  design  level  is  the  emission  level  to 
which  the  control  equipment  must  be 
designed  to  ensure  compliance  with  the 
standard.  For  the  RCRA  risk  analysis  of 
the  final  MACT  standards,  we  will 
analyze  risks  under  die  more  realistic 
assumption  that  a  source  is  emitting  at 
the  design  level  on  average,  rather  than 
right«t  the»tandard  «11  of  the  time. 

Based  on  discussions  with  several  air 
pollution  control  device  vendors  and 
Cacilify  opwators,  a  design  level  of  70 
percent  of  the  standard  is  deemed 
appropriate  because  it  is  vrithin  the 
range  of  reasonable  values  that  may  be 
encoimtered — 50  percent  to  90  percent 
To  the  extent  that  industry  mgineering 
experience  suggest  that  a  difEsrent 
design  level  assumption  would  be  more 
typical  and  reasonable,  we  invite 
commenters  to  provide  that  information. 


.  We  also  considered  wdiether  the 
design  level  as  a  percentage  of  the 
standard  (i.e..  design  factor)  should  vary 
depending  on  whc^er  the  control  is 
finite  (e.g..  temperature  control  or 
feedrate  control)  versus  an  emission 
control  device  that  is  affected  by  various 
parameters,  or  the  type  of  emission 
control  device  (e.g.,  metals  controlled  by 
feedrate  and  an  ESP  or  fabric  filtn). 
However,  we  do  not  have  enough 
information  to  establish  such  tailored 
and  case-specific  design  factors.  If 
commenters  supply  sufficient 
information,  we  wUl  consider  using  this 
approach. 

As  noted,  we  will  tise  the  design 
fKtor  to  estimate  costs  of  retrofitting  for 
all  sources  with  emissions  exceeding 
the  standard.  For  these  sources,  we  will 
estimate  the  costs  of  upgrading  emission 
control  equipment  to  meet  the  design 
level.  For  sources  using  floor  control 
(i.e.,  sources  in  the  expanded  universe) 
that  have  emissions  greater  than  the 
design  level,  however,  vre  will  not 
attribute  r^rofit  costs  for  compliance. 
Given  that  these  sources  are  using  floor 


control  and  that,  as  discussed  above,  the 
large  data  set  of  sources  using  floor 
control  and  meeting  the  floor  standard 
amply  accounts  for  emissions 
variabilify,  we  will  presume  that  these 
relatively  high  emissions  for  such  floor- 
controlled  sources  represent  the  high 
end  of  the  range  of  emissions  variabilify. 
In  other  wwds,  when  these  sources 
retest  emissions  imder  the  same 
conditions,  their  emissions  should  meet 
the  standard. 

E.  Re-Evaluation  of  Proposed  MA&T 
Standards  for  Incinerators 

We  discuss  in  this  section  the  basis 
for  the  revised  standards  for  incinerators 
that  result  from  applying  engineering 
and  data  analysis  to  the  revised 
emissions  database.  We  also  discuss 
refinements  to  anafytical  approaches 
used  in  the  proposal  for  identifying 
floor  controls  and  levels.^  A 
comparison  of  the  originally  proposed 
and  potentiallyTevised  standards  for 
existing  and  new  sources  is  presented  in 
the  t^le  below: 


Table  ILE.— Revised  Stt^ndards  for  Existing  and  New  incinerators  ^ 


HAP  or  HAP  surrogate 


D/F  (ng  TEQ/dscm) 

Hg  (fi^dscm) 

PM  (gi/dacf) 

HCI/Ce  (ppmv) 

CO  (ppmv) 

HC  (ppmv)  

SVM  {MMacm)  — 
LVM  OigMscm)  


Existing  sources 


Proposed 
standard 


0.20 

50 

0.030 

280 

100 

12 

270 

210 


Revised 
standard 


0.20 

40 

0.015 

75 

100 

10 

100 

56 


Piopoaed 
standard 


0.20 
50 

0.030 
67 
100 
12 
82 
60 


■RoMieed 


0.20 

40 

0.015 

75 

100 

10 

100  " 
56 


^  All  emission  levels  are  corrected  to  7%  O3. 


1.  Subcategonzation  considerations. 
Since  proposal,  the  Agency  has  refined 
potential  options  for  subdividing  the 
incinerator  source  category  to  determine 
if  subdivided  standards  would  be 
appropriate:  (1)  Small  ^^  versus  large 
sources;  (2)  commercial  versus  on-site 
sources;  and  (3)  small  on-site  sources 
versus  large  on-site  and  commercial 
sources.  In  large  part,  commenters 
believed  that  small,  on-site  incinerators 
should  have  less  stringent  standards  to 
reduce  costs  of  compliance.  However, 
given  that  our  analysis  shows  that  the 
revised  standards  for  the  small  on-site 


sources  would  either  remain  the  same  or 
be  more  stringent  under  these  options, 
we  continue  to  believe  that  subdividing 
would  be  inappropriate.^* 

We  also  received  comments  from  the 
US  Departmmt  of  Energy  (DOE) 
suggesting  that  DOE's  mixed  waste  ^^ 
incinerators  had  several  unique  features 
(discussed  below)  that  would  warrant 
subcategorization.^  We  are 
investigating  whether  DOE's 
incinerators  pose  unique 
implementation  and  compliance 
problems  and  therefore  are  considering 
several  options  for  the  final  rule:  (1)  no 


subcategorization;  (2)  subcategorization 
for  mixed  waste  incinerators;  and  (3) 
deferral  of  MACT  regulation  for  mixed 
waste  incinerators  (with  RCRA  rules 
continuing  to  apply). 

Under  the  No  Siibcategorization 
Option,  we  would  find  that  the  MACT 
controls  and  emission  standards 
applicable  to  other  incinerators  are 
appropriate  for  DOE's  mixed  waste 
incinnators.  Under  this  option  we 
coidd  still  define  special  compliance 
requirements  that  account  for  any 
unique  features  of  mixed  waste 
incinerators. 


"  Additional  details  of  the  engineering  and  data 
analysis  evaluation*  performed  on  the  revised 
emiesion*  database  can  be  found  in  the  Agency's 
background  document:  USEPA,  "Draft  Technical 
Support  Document  for  HWC  MACT  Standard* 
(NODA).  Volume  I:  MACT  Evaluation*  Baaed  on 
Revised  Database",  April  1997. 

u  An  analysis  of  gas  flowrates  in  actual  cubic  feet 
per  minute  (ACFM)  indicated  that  a  maximum 


flowrate  of  20,000  acbn  would  be  within  the  range 
of  values  that  could  be  selected  to  designate  small 
versus  medium  incinerators.  We  perfbnned  a 
similar  analysis  at  proposal  and  selected  a  flowrate 
of  23,127  to  designate  small  incinerators.  See  61  FR 
at  17372. 

'*  The  Agency  requested  at  proposal  comments 
on  other  means  of  reducing  costs  to  small,  on-site 
incinetatats  (e.g.,  «vaiving  requirements  for  CEMS). 


We  will  coiMider  all  submitted  comments  00 
options  to  reduce  cost*  on  tbeae  unit*  in  the  final 
rule. 

»  Mixture  of  low  levri  radioactive  wa*te  and 
hazardou*  waste. 

*•  See  summary  of  DOE/EPA  meeting  at  RCRA 
Docket «  F-96-RCSP-^TFFF  item  •  S00270. 
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Under  the  Subcategorization  Option, 
we  would  find  that  because  of  unique 
'  design  or  operating  features,  the  MACT 
controls  or  emission  standards 
identified  for  other  incinerators  are  not 
appropriate  for  mixed  waste 
incinerators.  MACT  standards  unique  to 
these  incinerators  would  be  developed, 
and  special  compliance  requirements 
could  be  defined. 

Under  the  Deferral  Option,  we  would 
determine  that  we  do  not  have  the 
resources  to  make  an  appropriate  MACT 
determination  on  mixed  waste 
incinerators  in  time  to  meet  the 
schedule  for  the  HWC  rulemaking  (i.e., 
the  Phase  I  rule  establishing  MACT 
standards  for  incinerators,  cement  kilns, 
and  LWAKs).  Regulation  of  mixed  waste 
incinerators  would  be  deferred  to  the 
Phase  n  rule  where  the  Agency  will 
establish  MACT  standards  for  hazardous 
waste  burning  boilers,  halogen  acid 
furnaces,  and  sulfur  recovery  furnaces. 
The  RCRA  rules  which  now  apply 
would  continue  to  do  so. 

DOE  suggests  that  its  mixed  waste 
incinerators  have  several  unique 
fiaatures  that  would  require 
subcategorization  and  special 
compliance  standards: 

•  Each  of  DOE's  four  conventional 
incinerators  meet  the  Agency's 
definition  of  small  incinerators  (i.e., 
<20,000  acfin  gas  flow  rate),  and  one  is 
batch-operated  only  once  or  twice  a  year 
with  a  gas  flow  rate  of  3,000  acfin. 

•  Several  mixed  waste  thermal 
treatment  units  meeting  the  Agency's 
definition  of  an  incinerator  are  small 
vitrification  devices  designed  to  process 
metal  bearing  wastes  and  feed  wastes 
with  extremely  low  organic  content. 

•  Given  that  most  of  the  mixed  waste 
incinerators  are  very  small  units,  a 
mass-based  emission  limit  would  be 
more  appropriate  than  a  concentration- 
based  emission  limit. 

•  Approximately  95  percent  of  the 
mixed  waste  that  is  incinerated  is 
"legacy  waste"  generated  during 
production  of  nuclear  weapons  from 
1943  until  1989  and  may  contain  high 
levels  of  mercury  that  cannot  be 
lowered  by  source  reduction. 

•  Control  of  mercury  emissions  using 
activated  carbon  injection  (AQ)  would 
be  problematic  because  the  spent  carbon 
would  be  a  mixed  waste,  and  if  it 
contained  more  than  260  ppm  of 
mercury,  mercury  retorting  would  be 
required  under  the  Agency's  land 
disposal  restrictions  even  though  there 
are  no  retorters  in  the  country  that 
manage  mixed  waste  (and  so  a  variance 
would  have  to  be  obtained  under 
§268.44). 

•  Given  that  CEMS  are  not  yet 
demonstrated  for  multi-metals  (and  a 


CEMS  requirement  for  mercury  alone  is 
also  problematic  for  the  final  Phase  I 
rule),  compliance  with  MACT  metal 
emission  limits  would  be  based  on 
feedrate  limits  for  metals  in  feedstreams, 
a  potentially  unworkable  approach  for 
mixed  waste  since  sampling  and 
analysis  of  radioactive  feedstreams 
raises  serious  human  health  concerns. 

•  DOE  has  negotiated  plans  and 
agreements  with  States  imder  Site 
Cleanup  Agreements  mandated  by 
RCRA  section  3021(b)  and  CERCLA 
section  120(e),  and  such  plans  and 
agreements  would  probably  require 
renegotiation  (and  delay)  to  comply 
with  the  proposed  MACT  standards. 

The  Agency  is  continuing  to 
investigate  these  issues  and  will  make  a 
determination  regarding  the  appropriate 
regulatory  option  in  the  final  rule. 

2.  Dioxins  and  Furans  (D/F)  a.  MACT 
floor  for  existing  sources.  We  proposed 
a  MACT  floor  standard  of  "0.20  ng  TEQ/ 
dscm  or  gas  temperature  at  the  PM 
control  device  ^00°?"  based  on  floor 
control  of  temperature  at  the  PM  control 
device.  During  subsequent  analysis  of 
the  revised  database,  we  noticed  again 
that  incinerators  equipped  with  waste 
heat  boilers  have  significantiy  higher  D/ 
F  emissions  than  other  incinerators. 
This  is  likely  because  the  heat  recovery 
boiler  precludes  rapid  temperature 
quench  of  combustion  gases  to  a 
temperature  of  ^400°F  (usually  with  a 
wet  scrubber),  which  would  be  floor 
control  for  non-waste  heat  boilers.  Floor 
control  for  waste  heat  boilers  would  be 
rapid  quench  of  combustion  gases  at  the 
exit  of  the  boiler  to  a  temperatiire  of 
<400»F. 

Based  on  the  revised  database,  the 
floor  standard  for  waste  heat  boilers 
would  be  "0.20,  or  12  ng  TEQ/dscm  and 
a  temperature  of  <400''F  at  the  PM 
control  device."  Given  that  the  waste 
heat  boiler  expanded  universe  (i.e.,  the 
entire  database)  is  comprised  of  only 
three  sources,  the  highest  single  run  for 
the  test  condition  with  the  highest  run 
average  is  a  reasonable  floor  level.  (Note 
that  if  this  were  a  large  data  set,  we 
would  define  the  floor  level  simply  as 
the  highest  test  condition  average.)  This 
floor  level  is  50  percent  higher  than  the 
highest  test  condition  average,  and  thus 
appears  to  be  a  level  that  waste  heat 
boilers  should  be  able  to  meet  routinely 
using  floor  control. 

The  floor  standard  for  non-waste  heat 
boilers  would  be  "0.20,  or  0.40  ng  TEQ/ 
dscm  and  a  temperature  of  StOCF  at  the 
PM  control  device."  This  standard  is 
based  on  arraying  emission  levels  for 
sources  using  floor  control  and 
screening  out  four  test  conditions  with 
anomaloiisly  high  emissions.  Three  of 
these  test  conditions  were  fitim  sources 


for  which  we  had  other  test  conditions 
with  emissions  averages  well  below  0.40 
ngTEQ. 

We  did  not  originally  propose 
separate  standards  for  waste  heat  boilers 
because  the  floor  standard  at  proposal 
was  "0.20  ng  TEQ/dscm  or  temperature 
at  the  PM  control  device  of  <400''F." 
Waste  heat  boilers  could  meet  that 
standard,  and  moreover,  we  proposed  a 
BTF  standard  of  0.20  ng  TEQ/dscm  for 
all  incinerators  (a  preference  we  do  not 
depart  from  in  today's  notice).  Today, 
however,  we  are  presenting  the  option 
of  stating  the  standard  in  the  form  of  a 
TEQ  level  combined  with  a  maximum 
temperature  at  the  PM  control  device. 
This  form  of  the  standard  is  consistent 
with  the  revised  data,  and  would  result 
in  somewhat  lower  emissions.  This  is 
because,  without  the  TEQ  limit,  some 
sources  could  exceed  that  TEQ  level  at 
the  specified  temperature. 

b.  BTF  considerations  for  existing 
sources.  Incinerators  can  be  equipped 
with  AC!  at  temperatures  ^00  "F  to 
achieve  D/F  levels  below  0.20  ng  TEQ/ 
dscm.  Given  the  limited  application  of 
the  technology  to  control  D/F  emissions 
bom  hazardous  waste  incinerators  and 
given  that  control  efficiency  is  likely  to 
decrease  at  D/F  emission  levels  below 
0.20,  a  BTF  standard  of  0.20  ng  TEQ/ 
dscm  would  continue  to  be  appropriate. 
See  proposal  for  extended  discussion, 
61  FR  at  17382. 

Another  option  arising  from  the 
refinement  of  our  original  analysis  is  to 
establish  a  BTF  standard  for  waste  heat 
boilers  at  "0.20,  or  0.40  ng  TEQ/dscm 
and  a  temperature  of  ^00  "F  at  the  PM 
control  device",  and  to  remain  at  the 
floor  standard  for  non  waste  heat 
boilers.  These  standards  would  ensure 
that  most,  but  not  all,  sources  would 
have  emissions  <0.20  ng  TEQ/dscm. 
Given  that  only  a  few  sources  would 
need  to  take  additional  measures  to  get 
their  emissions  below  0.20,  however,  it 
would  be  appropriate  to  establish  a  0.20 
BTF  stands^,  assuming  this  level 
remains  appropriate  after  considering 
statutory  factors  for  establishing 
standards  more  stringent  than  the  floor. 

c.  MACT  floor  for  new  sources.  At 
proposal,  we  identified  the  same  floor 
control  for  new  sources  as  for  existing 
sources:  wet  scrubbing^and  S400  "F  at 
the  PM  device.  This  is  because  the 
sources  with  the  lowest  emissions  used 
this  control,  hi  re-evaluating  the 
database  for  this  NODA,  however,  an 
engineering  evaluation  may  be  more 
appropriate  to  identify  AQ  as  floor 
control  because  one  source  (i.e.,  the 
single  best  controlled  source)  uses  it 
Even  though  most  sources  using  rapid 
quench  by  wet  scrubbing  can  achieve  D/ 
F  levels  less  than  0.20  TEQ,  some 


sources  using  wet  scrubbing  have  highm 
D/F  levels.  ACI  operated  at  400  °F  or 
lower  can  universidly  achieve  D/F  levels 
of  0.20  ng  TEQ/dscm  or  less  and  is  thus 
the  better  performing  technology.  (Note 
that  waste  heat  boilms  cannot  use  rapid 
quench  of  combustion  gases  but  can  use 
AQ.) 

Althou{^  the  source  equipped  with 
ACI  (Waste  Technologies  Industries)  is 
achieving  D/F  levete  of  0.07  ng  TEQ/ 
dscm,  we  believe  that  it  is  appropriate 
to  conclude  that  ACI  can  routinely 
achieve  a  standard  of  0.20  ng  TEQ/dscm 
given  the  limited  appUcation  to  date  of 
the  technology  for  hazardous  wraste 
incinerators  and  the  uncertainties  about 
how  much  ACI  control  efficiency  is 
reduced  at  extremely  low  D/F  emission 
concentrations.  However,  we 
specifically  invite  comment  on  the 
potential  levels  that  can  be  reached  with 
ACI,  and  on  industiy-Mride  achievability 
of  0.07  ng  TEQ/dscm  as  the  Qoat  for 
new  sources. 

d.  BTF  considerations  for  new 
sources.  At  proposal,  BTF  for  new 
sources  was  based  on  performance  of 
ACI  given  that  floOT  control  was  based 
on  performance  of  rapid  quench.  Under 
today's  analysis,  MACT  floor  for  new 
sources  would  be  based  on  ACL 
Although  carbon  beds  would  be  able  to 
achieve  lower  emissions,  they  are  not 
thought  to  be  cost-efiisctive  (particularly 
if  the  floor  for  new  soiirces  was  well 
below  0.20  ng  TEQ/dscm),  and  a  BTF 
standard  woiUd  likely  not  be 
appropriate. 

3.  Aiennuy  (Hg).  a.  MACT  floor  for 
existing  sources.  At  proposal,  the 
Agency  identified  floor  control  as  either 
(1)  feedrate  control  of  Hg  at  an 
mayimiiin  theoretical  emission 
concentration  (MTEC)  not  to  exceed  19 
)ig/dscm.  or  (2)  wet  scrubbing  with 
feedrate  control  of  Hg  at  an  MTEC  not 
to  exceed  51  )ig/dscm.  We  proposed  a 
floor  standard  of  130  (ig/dscm. 

Mercury  emissions  from  incinerators 
are  currently  controlled  by  limiting  the 
feedrate  of  Hg  combined  with  some 
removal  by  air  pollution  control  systems 
(APCS).  There  are  two  APCS  techniques 
currently  used  by  hazardous  waste 
incinerators  (HWIs)  to  control  Hg:  wet 
scrubbers  and  ACI.  Although  primarily 
intended  for  add  gas  control,  nearly  all 
incinerators  employ  wet  scrubbers  that 
capture  the  soluble  forms  of  Hg  species 
(e.g.,  mercury  salts).  AQ  is  used  by  one 
incinerator  for  control  of  Hg  (and  D/Fs). 
The  Agency  also  has  data  from  one 
additional  focility  using  AQ;  however, 
these  data  were  generated  during  a 
demonstration  testing  program. 

Review  of  the  updated  Hg  data  in  the 
revised  database  shows  that  feedrates 
vary  substantially.  Generally  the  higher 


feedrates  are  the  result  of  Hg  spiking. 
We  re-evaluated  the  revised  database  for 
today's  notice  using  a  data  analysis 
method  similar  to  that  used  at  proposal 
to  determine  floor  levels:  (1)  Rank  Hg 
emissions  from  lowest  to  highest;  (2) 
define  as  floor  control  the  air  pollution 
control  device  (APCD)  and  associated 
highest  Hg  MTEC  for  the  6  percent  of 
sources  with  the  fowest  emissions;  and 
(3)  define  as  the  floor  standard  the 
highest  test  condition  average  emissions 
of  any  test  condition  operated  at  or 
below  the  Floor  MTEC  Using  the 
revised  database,  MACT  control  would 
be  defined  as  wet  scrubbing  with  a 
MTEC  of  50  Mg/dscm,  and  the  revised 
floor  standard  would  be  40  pg/dscm. 
Nearly  60  percent  of  HWIs  for  w^iich  we 
have  data  are  achieving  this  level. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  miginally 
considered  flue  gas  temperature 
reduction  to  400  °F  or  less  follovred  by 
AQ  as  the  BTF  option  for  improved  Hg 
control.  As  discussed  at  proposal,  EPA 
believes  that  ACI  indnerator 
applications  can  achieve  Hg  emission 
reductions  greater  than  90  percent  In 
the  Notice  of  Proposed  Rulemaking 
(NPRM).  the  Agsocj  proposed  a  BTF 
standard  of  50  (ig/dson. 

As  mentioned  above  for  existing 
sources,  the  Agency  has  in  its  database 
Hg  data  frtun  one  facility  (with  two  test 
conditions)  currently  employing  AQ  as 
a  permanent  application.  Both  test 
conditions  achieved  Hg  removal 
effidencies  between  97  and  98  percent 
at  varying  Hg  feedrates.  The  Agency  also 
has  data  from  a  second  facility 
generated  during  a  demonstration  test 
that  show  about  a  98  percent 
effectiveness  at  capturing  Hg  though  at 
one  of  the  highest  feedrates  in  the 
database.  These  data,  in  addition  to  ACI 
applications  on  full-scale  municipal 
waste  combustors  and  medical  waste 
incinerators,"  support  the  Agency's 
assumption  that  ACI  systems  can 
readily  achieve  capture  effidencies  of 
90  percent  or  more  on  incinerators. 

In  light  of  the  revised  database,  EPA 
can  initially  identify  4  pg/dscm  as  the 
potential  BTF  standard  based  on  ACI 
and  flue  gas  temperature  reduction  to 
400  ''F  or  less.  This  is  based  on  a  source 
achieving  the  floor  level  of  40  pg/dscm 
and  then  applying  AQ  with  a  90 
percent  removal  effidency.  However,  a 
BTF  level  of  4  jig/dscm  will  likely  raise 
significant  cost-effectiveness 
considerations.  Given  that  the  floor 
level  discussed  today  would  be 
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substantially  lower  than  the  proposed 
floor,  a  BTF  standard  of  4  |ig/dscm 
would  be  less  cost-effsctive  than  the' 
BTF  levels  of  30  iig/dscm  and  5  iig/dscm 
analyzed  at  mopoul. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  floor  control  for  new 
sources  was  similar  as  for  existing 
sources:  wet  scrubbing  with  feedrate 
control  of  Hg  at  an  MTEC  not  to  exceed 
51  |ig/dscm.  We  prcnposed  a  floor 
standard  of  115  ug/cucm. 

As  discussed  tot  existing  soinoes, 
both  wet  scrubbing  and  ACI  are  used  far 
Hg  control.  The  single  best  perfonning 
source  for  Hg  control  in  our  database, 
measured  by  lowest  emissions,  is  a  wet 
scrubber  with  Hg  feedrate,  expressed  as 
a  MTEC,  of  50  Mg/dscm.  Since  MACT  for 
new  HWIs  is  identical  to  MACT  for 
existing  sources,  analysis  of  emissions 
using  these  or  better  controls  would 
result  in  a  floor  level  for  new  HWIs  of 
40  Mg/dscm. 

"The  Agency  also  considared  a  MACT 
floor  based  xm.  AQ.  a  technology  more 
effective  at  Hg  control  than  typical  wet 
scrubbing  applications.  The  Aree  test 
conditions  in  the  databe**  indicate  that 
ACI  was  effective  in  renuiving  over  97 
percent  of  Hg.  However,  the  Hg  feedrate 
during  the  single  best  ACI  test  condition 
was  higher  thui  the  faedrata  associated 
with  the  single  best  perfiorming  wet 
scrubber.  In  fact  Hg  feedrates  during  the 
ACI  test  conditions  ranged  from  5  to  300 
times  greater  than  the  wet  scrubber 
MTEC  level.  To  determine  an  emissions 
level  that  ACI  could  routinely  achieve, 
we  applied  a  capture  effidency  of  90 
percent  to  a  Hg  MTEC  of  500  (ig/dacm, 
a  typical  feedrate  identified  by  a  MTEC 
bredqioint  analysis.  Thus,  using  the 
revised  database,  the  floor  level  for  the 
ACI  evaluation  would  be  50  |ig/dscm 
which  is  slightiy  higher  than  die  wet 
scrubber  floor  analysis.  The  floor  fior 
new  sources  based  on  the  wet  scrubber 
evaluation  appears  to  be  more 
appropriate  because  the  floor  level  for 
new  sources  should  be  at  least  as 
stringent  as  for  existing  sources, 
d.  BTF  considerations  for  new 
sources.  At  proposal,  BTF  for  new 
sources  was  based  on  AQ.  Similar  to 
existing  sources,  the  Agency  re- 
considered the  use  of  AQ  as  the  BTF 
technology.  We  identified  a  level  of  4 
fig/ dscm  as  a  potential  BTF  standard  for 
new  sources  based  on  AQ  and  flue  gas 
temperature  reduction  to  400  *F  or  less. 
As  discussed  for  existing  sources,  this 
BTF  level  based  on  AQ  will  likely  raise 
significant  cost-effectiveness 
considerations. 

4.  Particulate  hotter  (PM).  a.  MACT 
floor  for  existing  sources.  At  proposal, 
EPA  defined  floor  control  based  on 
either  (1)  a  fabric  filter  with  an  air-U>- 
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cloth  ratio  of  10  acfm/ft^,  or  (2)  a  ventriri 
scrubber  used  with  an  ionizing  wet 
scnlbber  (IWS).  The  resulting  floor 
level,  which  included  a  statistically- 
derived  variability  factor,  was  0.107  gr/ 
dscf.  Since  this  level  is  higher  than  the 
current  federal  standard  of  0.08  gr/dscf, 
the  Agency  identified  the  floor  level  as 
0.08  er/dsc£ 

Today,  in  light  of  the  revised 
database,  EPA  is  taking  comment  on  two 
refined  engineering  and  data  analysis 
methods  to  identify  the  PM  MACT  floor 
fior  HWIs.  The  evaluation  technique  and 
results  from  both  analyses  are  presented 
below. 

For  the  first  (and  possibly  EPA's 
prefiBrred)  data  method,  EPA  would  use 
the  following  steps  to  identify  the  PM 
floor  level:  (1)  Identify  all  PM  control 
equipment  currently  in  use  within  the 
HWI  source  category,  regardless  of 
measured  performance;  (2)  identify  as 
MACT  control  those  PM  APCD 
applications  used  by  at  least  6  percent 
of  sources  that  could  be  expected  to 
routinely  and  consistently  achieve 
superior  PM  performance  relative  to  all 
control  strategies  considered;  and  (3) 
identify  an  emissions  level  that  well- 
designed,  operated  and  maintained 
MACT  controls  can  readily  achieve 
based  on  generally-accepted  technical 
and  engineering  information. 

Using  this  approach,  MACT  controls 
would  be  Cabric  filter,  IWS,  and  ESP. 
Based  on  the  revised  database,  EPA's 
evaluation  of  the  MACT  floor 
performance  level  readily  achievable  by 
a  well  designed,  operated  and 
maintained  MACT  control  device  (fiabric 
filter,  IWS,  ESP)  is  0.015  gr/dscf.  Note 
that  even  though  the  PM  MACT  floor  is 
based  on  fabric  filter,  IWS  and  ESP 
APCDs,  a  source  is  not  required  to 
employ  MACT  floor  control  but  rather 
only  achieve  the  standard. 

Approximately  75  percent  of  sources 
employing  MACT  (measured  by 
available  test  condition  data)  currently 
are  achieving  0.015  gr/dscf.  An 
evaluation  of  the  remaining  PM  data 
exceeding  0.015  gr/dscf  from  sources 
ostensibly  employing  MACT  indicate 
that  20  to  40  percent  of  these  data  may 
be  inappropriate  for  inclusion  (e.g.,  an 
incinerator  with  multiple  test 
conditions  well  below  and  a  few  above 
0.015  gr/dscf).  Generally,  over  50 
percent  of  HWIs,  regardless  of  the  PM 
control  ctirrently  employed,  are 
currently  achieving  a  0.015  gr/dscf 
level. 

The  second  refined  data  evaluation 
otethod  EPA  is  considering  for  PM  Floor 
analysis  is  »iinilMr  to  the  standard- 
setting  process  applied  at  proposal.  This 
evaluation  is  a  four-step  process:  (1) 
Rank  all  PM  amissions  data  and  identify 


the  MACT  floor  controls  used  by  the 
best  performing  6  percent  of  sources;  (2) 
develop  the  expanded  universe  to 
include  all  sources  employing  MACT 
control,  without  further  characterizing 
MACT  control  (e.g.,  air-to-cloth  ratio  of 
the  fabric  filter,  specific  collection  area 
for  an  ESP)  as  done  in  the  proposal 
because  of  the  absence  of  reli^le 
detailed  design,  operating,  and 
maintenance  information  in  the 
database;  (3)  for  each  PM  test  condition, 
evaluate  the  corresponding  SVM  system 
removal  efficiency  (SRE)  and  screen  out 
sources  that  have  relatively  poor  SREs 
(i.e.,  outliers  above  a  breakpoint  in  the 
data  array),  whiqh  are  indicators  of  poor 
design,  operation,  and  maintenance 
characteristics  of  the  MACT  controls  at 
the  source;  and  (4)  identify  the  MACT 
floor  equal  to  the.  highest  test  condition 
average  of  all  test  conditions  in  the  PM 
expanded  universe. 

Using  this  alternative  evaluation 
approach  as  applied  to  the  revised 
database,  MACT  would  be  based  on  any 
of  the  following  PM  controls:  (1)  Fabric 
filter,  (2)  IWS.  (3)  ESP,  or  (4)  venturi 
scrubber  burning  liquid  low  ash  wastes. 
The  resultant  MACT  floor  would  be 
0.029  gr/dscf.  Over  70  percent  of  HWIs. 
regardless  of  the  PM  control  equipment 
employed,  are  currently  achieving  this 
level.  A  potential  drawback  of  using  this 
second  alternative  evaluation  technique 
is  that  nearly  75  percent  of  the  available 
incinerator  PM  data  do  not  have 
corresponding  SVM  data  such  that  a 
SRE  could  be  calculated.  This  impacts 
our  abilify  to  identify  and  screen  out 
poorer  fwrforming  MACT  APCDs  from 
the  expanded  universe,  a  critical  step  in 
evaluating  an  appropriate  performance 
level  achievable  by  MACT  control.  As  a 
result,  this  evaluation  technique  may 
not  be  appropriately  identifying  a  PM 
floor  level  representative  of  MACT.  For 
these  reasons,  the  first  data  method 
evaluation  appears  to  be  more  reliable 
and  sound  for  the  Agency's  revised 
database.  The  Agency  requests 
comments  on  the  both  data  analysis 
methods  prMented. 

In  the  NPRM,  the  Agency  proposed 
that  sources  maintain  continuous 
compliance  with  the  PM  standard 
through  the  use  of  a  PM  CEMS.  A 
decision  whether  to  require  incinerators 
to  install  a  PM  CEMS  will  be  made  at 
the  completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  CEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standards 
discussed  above  were  based  on  manual 
test  method  data,  the  Agency  will  re- 
evaluate at  the  completion  of  the  GEMS 
testing  program  whether  these  PM  floor 
standards  would  be  appropriate  in  the 


event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
CEMS.  The  Agency  will  notice  the 
results  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  the  HWC  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM.  the  Agency 
proposed  a  BTF  level  of  0.030  gr/dscf 
and  solicited  comment  on  an  alternative 
BTF  level  of  0.015  gr/dscf  based  on 
improved  PM  control. 

Based  on  the  revised  database,  we  can 
evaluate  a  reduced  PM  emissions  level 
lower  than  0.015  gr/dscf  as  the  BTF 
standard  (in  conjunction  with 
corresponding  BTF  reductions  in  SVMs 
and  LVMs)  for  existing  HWIs.  This 
would  require  an  improved  PM 
collection  technology  such  as  the  use  of 
more  expensive  bag  material  for  fabric 
filters  or  increased  plate  area  or  power 
input  to  an  ESP.  Given  that  the 
alternative  floor  level  analyses 
presented  today  would  be  substantially 
lower  than  the  proposed  floor  and  BTF 
levels,  significant  cost-eSisctiveness 
considerations  come  into  play  and 
suggest  that  a  BTF  standard  may  not 
ultimately  prove  to  be  appropriate. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  of  less  than  3.8  acfin/ft^.  The 
proposed  floor  level  was  0.039  er/dscf. 

Based  upon  our  evaluation  otthe 
revised  database,  the  floor  control  and 
emission  level  discussed  above  for 
existing  sources  would  also  appear  to  be 
appropriate  for  new  sources.  If  this 
eventuates,  then  MACT  floor  control 
would  be  a  well-designed  and  properly 
operated  PM  control  device  (e.g.,  bbric 
filter,  IWS,  or  ESP),  and  the  MACT  floor 
for  new  HWIs  would  be  around  0.015 
gr/dscf. 

d.  BTF  considerations  for  new 
sources.  At  proposal,  EPA  proposed  the 
same  BTF  standard  of  0.030  gr/dscf 
(based  on  improved  PM  control)  as  that 
proposed  for  existing  sources. 

Today,  given  the  cost-effectiveness 
considerations  discussed  above  for 
existing  soiuces,  the  Agency  is  inclined 
to  think  that  a  BTF  standard  beyond  a 
PM  floor  level  of  0.015  gr/dscf  (and 
corresponding  BTF  reductions  for  SVMs 
and  LVMs)  would  not  ultimately  prove 
to  be  acceptable. 

5.  Semivolatile  metals  (SVM) 
(cadmium  and  lead]  a.  MACT  floor  for 
existing  sources.  At  proposal,  EPA 
defined  floor  control  as  either  (1)  a 
venturi  scrobber  with  a  MTEC  not  to 
exceed  170  )ig/dscm.  (2)  a  combination 
of  an  ESP  and  wet  scrubber  with  a 
MTEC  not  to  exceed  5,800  )ig/dscm,  or 
(3)  a  combination  of  venturi  scrubber 
and  IWS  %vith  a  MTEC  less  than  49,000 


^dscm.  The  proposed  floor  level  was 
270  Mg/dscm. 

HWIs  use  a  combination  of  good  PM 
control  and  limiting  hazardous  waste 
feedrates  to  control  SVM  emissions. 
SVMs,  which  typically  vaporize  at 
combustion  chamber  temperatures  and 
recondense  onto  small-size  particulates 
in  the  APCD,  are  controlled  most 
efficienUy  by  technologies  that  are 
effective  at  capturing  fine  PM.  EPA's 
revised  database  shows  that  SVM 
emissions  vary  substantially  bom  2  to 
nearly  30,000  (ig/dscm. 

The  refined  data  analysis  method 
used  by  EPA  to  evaluate  and  identify  a 
MACT  floor  would  be  based  directly  on 
the  results  from  the  PM  floor  analyses 
discussed  above.  As  mentioned  there,  a 
floor  of  0.015  gr/dscf  would  appear  to 
represent  the  MACT  floor  for  HWIs 
based  on  good  PM  controL  Since  SVMs 
are  controlled,  in  part,  by  a  well- 
designed  and  operated  PM  control 
devices,  it  follows  that  sources 
achieving  this  PM  performance  level  at 
typical  SVM  faedrates  should  also  be 
controlling  SVMs  emissions. 

Therefore,  in  its  refined  SVM  analyses 
of  the  revised  database,  the  Agency  first 
considers  all  SVM  data  when 
corresponding  PM  measurements  are 
below  0.015  gr/dscf.  To  identify  the 
SVM  floor  from  these  data,  we  would 
determine  either  the  highrat  SVM  test 
condition  average  or  the  level  that 
excludes  sources  achieving  substantially 
poorer  SVM  control  than  the  majority  of 
sources.  It  is  most  likely  appropriate  to 
use  the  latter  approach — excluding 
sources  with  significantly  poorer  SVM 
performance — because  their  higher  SVM 
emissions  may  be  the  residt  of 
exceedingly  high  SVM  feedrates  or  some 
other  factor  that  cannot  be  readily 
identified  with  availaUe  information 
(e.g..  sampling  or  analysis  anomalies). 
An  SVM  emissions  breakpoint  analysis 
is  the  approach  for  excluding  these 
poorer  performing  test  conditions. 

Applying  this  evaluation  technique  to 
the  revised  HWI  SVM  database  results 
in  a  MACT  floor  of  100  pg/dscm. 
Approximately  53  percent  of  all  HWI 
SVM  test  condition  data,  regardless  of 
PM  emissions  level,  are  currently 
achieving  this  emissions  level. 

As  discussed  above  for  PM.  the 
Agency  is  soliciting  comment  on  an 
alternative  evaluation  of  the  HWI  PM 
data  which  identified  a  floor  of  0.029  gr/ 
dscl  Conducting  the  same  SVM  floor 
anafysis  discussed  above  when  PM 
measurements  were  below  0.029  gr/dscf 
also  results  in  the  same  floor  of  240  |ig/ 
dscm.  Approximately  60  percent  of  all 
HWI  SVM  test  condition  data,  regardless 
of  PM  emissions  level,  are  currently 
achieving  this  emissions  level. 


Finally,  as  discussed  in  an  eariier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  number  of  metals  being 
considered  for  MACT  standards  may 
change,  we  are  investigating  the 
appropriate  structure  of  metals 
standards  (e.g..  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM,  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.015  gr/dscf  would  result  in  the 
following  floor  levels:  Cd  20  Mg/dscm. 
and  Pb  95  Mg/dscm.  The  alternative  data 
analysis  method  for  individual  metals 
when  corresponding  PM  measurements 
were  below  0.029  gr/dscf  would  result 
in  the  following  floor  levels:  Cd  57  pg/ 
dscm.  and  Pb  95  (ig/dscm. 

b.  BTF  considoations  for  existing 
sources.  In  tbe  NPRM.  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  in^roved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-effective  given  that  the  floor 
level  alone  would  result  in  an  estimated 
94  percent  SVM  reduction  in  emissions. 

As  discussed  forPM  BTF 
considerations,  we  also  re-evahiated  the 
possible  appropriateness  of  using  a 
reduced  PM  emissions  level  based  on 
improved  PM  control  as  a  BTF  standard 
(taking  into  consideration 
corresponding  BTF  reductions  in  SVMs) 
for  existing  HWIs.  Given  that  the 
alternative  PM  floor  level  analyses 
presented  today  would  be  lower  than 
the  proposed  floor  and' BTF  floor  levels, 
significant  cost-eflsctiveness 
considerations  emerge  and  suggestthat 
a  BTF  standard  for  eitiier  SVMs  or 
individual  Pb  or  Cd  standards  based  on 
imfHOved  PM  control  may  not 
ultimately  prove  to  be  cost-effective. 

If.  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
sbaw  significant  risk  at  a  SVM  floor 
standard  of  ei&er  100  ^g/dscm  or  240 
|ig/dscm.  which  are  floor  levels  from  the 
two  data  analysis  methods  discussed 
above,  the  Agency  will  detumine 
whether  a  BTF  standard  based  on 
control  of  SVM  feedrate  to  levels  below 
those  at  the  floor  would  be  apjwopriate. 
This  feedrete  limitation  would  in  turn 
reduce  SVM  emiasions.  The  BTF 
standard  and  the  corresponding  level  of 
feedrate  control  would  be  dictated  by 
considerations  (rf  cost-efbctiveness  and 
the  need  to  establish  more  stringent 
RCRA-related  controb. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  psrforming 


source,  as  a  combination  of  venturi 
scmbberand  IWS  with  a  MTEC  less 
than  49,000  |ig/dscm.  The  proposed 
floor  level  for  new  HWIs  was  240  )ig/ 
dscm. 

Based  upon  our  re-evaluation  of  the 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  PM  and  SVMs  would  also 
appear  to  be  appropriate  for  new 
sources.  In  this  event,  MACT  floor 
control  would  be  a  well-designed, 
operated  and  maintained  PM  control 
device  (e.g.,  fabric  filter,  IWS.  ox  ESP) 
achieving  the  PM  floor  level  of  0.015  gr/ 
dscf,  and  the  MACT  floor  woiildte 
aroimd  100  |ig/dscm. 

As  discussed  above,  the  Agmcy  is 
soliciting  comment  on  an  alternative 
evaluation  of  the  revised  SVM  database 
which  concludes  tiiat  MACT  floor 
control  is  a  well  designed,  operated  and 
maintained  PM  control  device  (i.e., 
febric  filter.  IWS.  or  ESP)  achieving  a 
PM  level  of  0.029  gr/dscf.  The  floor 
analysis  considering  all  revised  SVM 
data  when  corresponding  PM 
measurements  are  below  0.029  gr/dscf 
results  in  a  floor  for  new  sources  of  240 
)ig/dscm. 

Finally,  we  have  evaluated  what 
individual  metal  floor  levels  for  new 
sources  would  be.  ^^^len  PM 
measurements  are  below  0.015  gr/dscf, 
the  analysis  would  result  in  floor  levels 
for  Cd  of  20  pg/dscm  and  for  Pb  95  Mg/ 
dscm.  Under  the  alternative  data 
anal3rsis  method  for  individual  metals 
when  PM  measurements  were  below 
0.029  gr/dscf.  floor  levels  would  be  57 
pg/dscm  for  Cd  and  95  )ifi/dscm  for  Pb. 

d.  BTF  considerations  for  new 
sources.  In  the  NIVM.  the  Agency 
proposed  a  BTF  level  of  62  pg/dscm 
based  on  improved  PM  control  below 
0.030  ar/dsd 

As  ^cussed  for  PM.  a  raducad  PM 

emissions  level  based  on  improved  PM 
control  could  be  considmed  in 
evaluating  a  potential  BTF  standard 
(considering  corresponding  BTF 
reductions  in  SVMs  and  LVMs)  for  new 
HWIs.  Because  the  PM  floor  level 
presented  today  would  be  substantially 
lower  than  the  proposed  floor  and 
proposed  BTF  floor  level,  cost- 
eSactiveness  issues  are  again  raised  and 
suggest  that  a  BTF  standard  for  either 
SVMs  or  individual  Pb  or  Cd  standards 
based  on  improved  PM  control  may 
likewise  ultimately  prove  to  be 
inappropriate. 

6.  Low  volatile  metals  (LVM)  (arsenic, 
beryllium,  and  chromium),  a.  MACT 
Floor  for  Existing  Sources.  At  proposal. 
EPA  defined  floor  control  as  either  (1) 
a  venturi  scrobber  with  a  MTEC  not  to 
exceed  1.000  fig/dscm.  or  (2)  an  IWS 
with  a  MTBC  less  than  6.200  (ig/dscm. 
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The  proposed  floor  level  «vas  210  )ig/ 
dacm.  which  included  antinumy. 

HWIt  use  a  combination  of  good  PM 
control  and  limiHng  hazardous  waste 
fsediates  to  control  LVM  emissions. 
LVMs  are  less  likely  to  vaporize  at 
combustion  temperatures  and  therefore 
partition  primarily  to  the  residue  or 
adsorb  onto  particles  in  the  combustion 
gas.  EPA's  database  shows  that  LVM 
emissions  from  HWIs  vary  widely  firom 
1  to  over  130,000  |ig/dscm. 

To  identify  a  LVM  MACT  floor,  the 
Agency  used  the  same  data  analysis 
owthod  applied  to  the  revised  SVM 
database.  As  was  determined  in  the  PM 
analysis  of  the  revised  database,  a  floor 
of  0.015  gr/dscf  represents  MACT  for 
HWIs  based  on  good  PM  control. 
Considering  all  LVM  data  from  sources 
achieving  a  PM  level  0.015  gr/dscf  or 
better,  the  Agency's  evaluation  of  the 
revised  HWI  data  results  in  a  LVM  floor 
of  55  ^g/dscm  (excluding  sources  above 
a  breakpoint  and  therefore  achieving 
substantially  poorer  LVM  emissions 
than  the  majority  of  sources).  Over  70 
percent  of  HWI  LVM  test  condition  data 
are  currendy  achieving  this  emissions 
level. 

As  discussed  earlier,  the  Agency  is 
soliciting  comment  on  an  alternative 
evaluation  of  the  revised  HWI  PM  data 
which  identified  a  floor  of  0.029  gr/dscf. 
Evaluating  the  revised  LVM  data  using 
this  method  results  in  a  LVM  floor  of 
190  )ig/dscm.  Approximately  90  percent 
of  HWI  LVM  test  condition  data  are 
currently  achieving  this  level. 

Finally,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP.  antimony.  Since 
the  number  of  metals  being  considered 
for  MACT  standards  may  change,  we  are 
investigating  the  appropriate  structure 
of  metals  standards  (e.g..  retain  the 
volatility  groups  or  establish  individual 
metals  standards).  Using  the  refined 
method  discussed  above  for  LVM.  we 
anal]rzad  die  revised  database  with 
respect  to  As.  Be,  and  Cr  (hexavalent). 
The  floor  analysis  corresponding  to  PM 
measurements  below  0.015  gr/dscf 
results  in  the  following  floor  levels:  As 
21  Mg/dscm.  Be  2  Mg/dscm,  and  Cr 
(hexavalent)  3  (ig/dscm.  The  alternative 
data  analysis  method  for  individual 
metals  when  corresponding  PM 
measurements  were  below  0.029  gr/dscf 
results  in  the  following  Floor  levels:  As 
21  Mg/dscm,  Be  2  )ig/dsGm,  and  Cr 
(hexavalent)  5.5  Mg/dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g..  Be,  Cr 
(hexavalent))  may  be  present  at  levels 
approaching  practical  quantitation 
limits  (PQLs).  PQLs  are  the  lowest  level 


of  quantification  that  the  Agency 
believes  a  competent  analytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whether  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
invite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM.  the  Agency 
considered  a  BTF  standard  for  LVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-effective  given  that  the  floor 
level  alone  would  result  in  an  estimated 
91  percent  LVM  reduction  in  emissions. 

As  discussed  for  PM,  a  reduced  PM 
emissions  level  based  on  improved  PM 
control  could  be  considered  in 
evaluating  a  potential  BTF  standard 
(taking  into  consideration 
corresponding  BTF  reducticms  in  LVMs 
and  SVMs)  for  existing  HWIs.  Because 
the  PM  floor  level  presented  today 
would  be  substantially  lower  than  the 
proposed  floor  and  BTF  floor  levels,  a 
BTF  standard  for  either  LVMs  or 
individual  As.  Be,  and  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  would  raise  si^iificant  cost- 
effiactiveness  concerns  and  may  not  be 
appropriate. 

U,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  LVM  floor 
standard  of  either  55  pg/dscm  or  190  pg/ 
dscm,  which  are  floor  levels  from  the 
two  data  analysis  methods  discussed 
above,  the  Agency  will  determine 
whether  a  BTF  standard  based  on 
control  of  LVM  feedrate  to  levels  below 
those  at  the  floor  would  be  approfwiate. 
This  feedrate  limitation  woxild  in  turn 
reduce  LVM  emissions.  The  BTF 
standard  and  the  corresponding  level  of 
feedrate  control  would  be  dictated  by 
considerations  of  cost-effactiveness  and 
the  need  to  establish  more  stringent 
RCRA-related  controls. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 
source,  as  a  venturi  scrubber  with  a 
MTEC  less  than  1.000  (ig/dscm.  The 
proposed  floor  level  for  new  HWIs  was 
260  Mg/dscm. 

Based  upon  our  re-evaluation  of  the 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  PM  and  LVMs  would  also 
appear  to  be  appropriate  for  new 
sources.  MACT  floor  control  is  a  well- 
designed,  operated  and  maintained  PM 
control  device  (e.g.,  fabric  filter,  IWS,  or 
ESP)  achieving  die  PM  floor  level  of 
0.015  gr/dscf,  and  analysis  of  the 


revised  data  results  in  a  LVM  MACT 
floor  of  55  Mg/dscm. 

As  discussed  above,  the  Agency  is 
soliciting  comment  on  cm  alternative 
evaluation  of  the  revised  LVM  database 
which  identifies  MACT  floor  control  as 
a  well-designed,  operated  and 
maintained  PM  control  device  (e.g., 
fabric  filter,  IWS,  or  ESP)  achieving  a 
PM  level  of  0.029  gr/dscf.  The  floor 
analysis  considering  all  revised  LVM 
data  when  corresponding  PM 
measurements  are  below  0.029  gr/dscf 
residts  in  a  floor  for  new  sources  of  190 
Mg/dscm. 

Finally,  individual  metal  floor  levels 
for  new  sources,  when  PM 
measurements  are  below  0.015  gr/dscf, 
are:  As  21  pg/dscm,  Be  2  pg/dscm.  and 
Cr  (hexavalent)  3  Mg/dscm.  Under  the 
alternative  data  analysis  method  for 
individual  metals  when  PM 
measurements  are  below  0.029  gr/dscf. 
the  floor  levels  are:  As  21  Mg/dscm,  Be 
2  Mg/dscm,  and  Cr  (hexavalent)  5.5  Mg/ 
dscm.  [Note:  The  same  PQL  concerns 
would  be  present  here  as  well.] 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  60  f^dscm 
based  on  improved  PM  control  below 
0.030  a/dacl 

As  mscussed  for  PM  BTF 
considerations,  the  Agency  considered  a 
reduced  PM  emissions  level  based  on 
improved  PM  control  as  the  BTF 
standard  (taking  into  consideration 
corresponding  BTF  reductions  in  LVMs 
and  SVMs)  for  new  (and  existing)  HWIs. 
Because  the  alternative  PM  floor  level 
presented  today  is  substantially  lower 
than  the  proposed  floor  and  BTF  floor 
levels,  a  BTF  standard  for  either  LVMs 
or  individual  As,  Be,  or  Cr  (hexavalent) 
standards  based  on  unproved  PM 
control  may  be  inappropriate  in  light  of 
the  cost-effectiveness  issues  inherent  in 
this  scenario. 

7.  Hydrochloric  Acid  and  Chlorine 
(HO/C12).  a.  MACT  Floor  for  Existing 
Sources.  At  proposal,  the  Agency 
defined  floor  control  as  wet  scrubbing 
with  a  chlorine  MTEC  (i.e.,  nmnriiniiin 
theoretical  nnission  concentration)  up 
to  2.1E7  "Mg/dscm  and  proposed  a  floor 
standard  of  280  ppmv.  While  evaluating 
the  revised  database,  we  investigated 
another  data  analysis  method  whereby 
floor  control  would  be  defined  as  wet 
scrubbing  combined  with  chlorine 
faedrate  control  to  achieve  an  emission 
level  of  75  ppmv.^s  Under  this  method. 


emissions  data  from  soinces  using  wet 
or  dry  scrubbing  were  arrayed  bom 
lowest  to  highest  (without  explicit 
regard  to  chlorine  feedrate)  and  sources 
achieving  substantially  poorer  HC1/C12 
control  than  other  sources  were 
screened  from  the  analysis. 
Accordingly,  after  five  of  48  test 
conditions  were  screened  from  the 
analysis  fw  anomalously  high  emission 
rates.^  the  floor  standard  was 
established  as  the  highest  remaining  test 
condition  average — 75  ppmv.^  Nearly 
90  percent  of  test  conditions  '>  in  the 
revised  database  have  emission  levels 
below  75  ppmv. 

The  Agency  requests  comment  on 
whether  this  alternative  approach  to 
define  floor  control  and  a  floor  level 
woidd  be  more  appropriate  than  the 
proposed  approach. 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
determined  that  a  BTF  standard  woiUd 
not  be  warranted.  Specifically,  the 
Agency  noted  that  risk  from  emissions 
at  the  floor  standard  would  not  likely 
trigger  the  need  for  additional  control 
under  RCRA. 

Although  that  may  prove  to  be  the 
case  as  well  for  the  alternative  standard 
discussed  in  today's  notice  (i.e.,  75 
ppmv).  the  risk  assessment 
accompanying  the  final  rule  will 
consider  incinerators  with  short  stacks 
and  will  also  consider  acute  risk  from 
HCl  and  Cl2  during  short-term 
exposures.  The  risk  assessment  at 
proposal  modeled  emissions  only  from 
incinerators  with  relatively  tall  stacks. 
and  did  not  consider  acute  exposure  to 
HCl  and  Cl2.  If,  however,  the  revised 
risk  assessment  yet  to  be  conducted 
shows  significant  risk  at  a  floor  standard 
of  75  ppmv,  the  Agency  will  determine 
whether  a  BTF  standard  woiUd  be 
appropriate  considering  cost- 
e^ctiveness  of  such  a  standard  and  the 
need  to  estabUsh  more  stringent  controls 
under  RCRA.  In  that  case,  BTF  control 
could  be  based  on  a  minimtim  systma 
removal  efficiency  (e.g..  99.9  percent) 
and/or  control  of  chlorine  faedrate. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  incinerators  as  wet 
scrubbing  with  an  MTEC  of  1.7E7  Mg/ 


dcsm  See  61  FR  at  17388.  Although  the 
floor  control  for  new  sources  was  based 
on  the  single  best  performing  source  and 
was  more  stringent  than  floor  control  for 
existing  sources,  the  floor  emission  level 
was  the  same  for  new  and  existing 
sources:  280  ppmv. 

When  evaluating  the  revised 
emissions  database  considering  various 
data  analyses  methods  for  today's 
notice,  we  determined  that  floor  control 
for  new  sources  should  be  the  same  as 
for  existing  sources:  Wet  scmbbing  with 
chlorine  faedrate  control  to  achieve  an 
emission  level  of  75  ppmv.  This  is  state- 
of-the-art  control  for  these  HAPs. 
Accordingly,  the  floor  standard  for  new 
sources  would  be  75  ppmv  under  this 
data  analysis  method. 

d.  BTF  consideraticms  for  new 
sources.  Tlie  Agency  proposed  BTF 
control  for  new  incinerators  as  99 
percent  SRE  and  a  BTF  standard  of  67 
ppmv.  This  standard  was  based  on 
applying  99  percent  reduction  to  the  test 
condition  in  the  database  with  the 
highest  average  emission  without  an 
emission  control  device  (i.e.,  1100 
ppmv).  Then,  considering  other  fiactora 
including  a  computed  emissions 
variability  factcw,  the  Agency 
determined  that  a  BTF  standard  of  67 
ppmv  would  be  appropriate. 

In  retrospect,  as  we  oiscxissed  above, 
virtually  all  sources  are  already 
equipped  with  same  form  of  scrubber 
and  90  percent  are  achieving  onission 
levels  of  75  ppmv  or  below.  Thus,  this 
would  be  an  appropriate  floor  control 
and  standard  for  new  sources.  As 
discussed  above  for  existing  sources,  a 
BTF  standard  appean  to  be 
unnecessary,  unless  the  upcoming  final 
risk  analysis  indicates  that  more 
stringent  controls  imder  RCRA  would  be 
warranted.  A  BTF  standard  could  be 
based  on  a  miniimim  system  removal 
efficiency  (e.g.,  99.9  percent)  and/or 
control  of  dilorine  feedrate. 

8.  Qirbon  hSonojdde  (CO).  As 
.  proposed,  the  Agency  continues  to 
believe  that  floor  control  for  CO  (as  a 
surrogate  for  ocganic  HAPs)  for  both 
existing  and  new  sources  would  be 
opwation  under  good  combustion 
practices.  The  preponderance  of  the 
revised  emissions  data  indicate  that  a 


"  Although  a  specific  feadnrte  (i.e. ,  MTEC)  level 
is  not  used  to  define  MACT  floor,  feedrate  control 
is  part  of  floor  control  to  achieve  the  7S  ppmv 
standard  using  wet  scnifabing  (i.e..  a  source  would 
probably  not  be  able  to  feed  chlorine  at  extremely 
high  rates  and  still  achieve  the  standard  using  wet 
•cnihbing).  Further,  as  rtiarosaed  below  in  the  taod. 


foutcas  with  aoomalously  high  amission*  wet* 
icieanad  from  ooaaideration.  One  reason  that  • 
sourca  may  have  anomalously  high  amitsiona  it 
that  it  may  ba  iseding  onuaually  high  level*  of 
dilorine. 

>The  anomalously  high  emissions  oonld  have 
bean  cauaad  by:  (1)  Poor  design,  operation,  or 
maintananoe  of  the  acnibbar,  and  thus  tta*  device 
would  not  represent  MACT  (e^..  a  dry  scrubbar  was 
sciaanad  frona  the  analysis  becauae  dry  scnibbars 
m  ganarally  lese  efficient  than  wet  scrubben);  (2) 
unusually  hi|^  chlorine  bediaias:  or  (3)  sampling 
or  analyst*  anomalies. 


floor  standard  of  100  ppmv  over  an 
hourly  rolling  average  (HRA)  would  be 
readily  achievable.  In  addition,  the 
AigBDcy  continues  to  believe  that  a  BTF 
standard  for  CO  based  on  better  good 
combustion  practices  is  likely  to  raise 
significant  cost-effectiveness 
considerations. 

9.  Hydmcaibons  (HC).  The  Agency 
proposed  that  floor  control  fcv  HC  (as  a 
surrogate  for  otherwise  unaddressed 
(Hganic  HAPs)  fw  both  existing  and  new 
sources  would  be  operated  under  good 
combustion  practices  and  that  a  floor 
standard  of  12  ppmv  over  an  hourly 
rolling  average  (HRA).  would  be 
appropriate.  In  evaluating  the  revised 
emission  database  for  today's  notice,  we 
used  the  same  general  approach  for  HC 
as  at  proposal— the  oitire  database  was 
arrayed  from  the  lowest  to  the  highest 
emission  levels  and  assumed  that  test 
conditions  beyond  a  breakpoint  were 
not  operated  undw  good  combustion 
practices.  Based  on  that  analysis,  a  flo» 
level  for  HC  of  10  ppmv.  HRA.  results. 
(This  10  ppmv  standard  does  not 
include  a  variability  factor  for  reasons 
discussed  above,  unlike  the  proposed 
standard  of  12  ppmv  that  did.)  Not  only 
does  the  revised  database  show  that  the 
preponderance  of  the  data  are  below  10 
ppmv.  but  engineering  expenaace  and 
other  engineering  information  suggests 
that  a  HC  level  of  10  ppmv  is  readily 
achievable  using  good  combustion 
practices. 

As  discussed  at  proposal,  the  Agency 
continues  to  be  concerned  about  cost- 
effectiveness  considerations  related  to 
BTF  controls  for  HC  based  on  operating 
under  better  combustion  practices. 

F.  Re-Evaluation  of  Proposed  MACT 
Standards  for  Cement  Kilns 

We  di<»^"«*  in  this  secticm  the  basis 
for  the  revised  standards  for  cement 
Idlns  that  result  from  applying 
engineering  and  data  analjrsis  to  the 
revised  emissions  database.''  A 
comparison  of  the  proposed  and 
potentially  revised  standards  for 
existing  and  new  sources  is  presented  in 
the  table  below: 


^The  floor  standard  under  this  alternative 
analysis  method— 75  ppmv— would  be  substantially 
lower  than  the  ptopoeed  Boor  standard— 280 
ppmv — even  ttwmgh  faadnte  control  of  cUorine 
would  not  be  oaad  explicitly  to  help  define  Boor 
control  under  this  ahamative  mathod  baoauaa,  to 
identify  the  propoaed  standard,  the  Afency:  (1) 
Selected  as  the  standard-eetting  teat  condition  the 
highest  test  condition  far  souroa*  appearing  to  be 
using  Boor  control  without  screening  amnMlnus 
test  conditions;  and  (2)  added  a  computed 
emissions  variability  factor  to  wnittionf  from  that 
standard-setting  teet  condition. 


*■  Considarii^  ai^Koximataly  SO  teal  oonditiona 
where  endssions  levels  on  both  HCl  and  C12  ware 
availaUa. 

"  Additional  details  of  the  engirtwering  and  dato 
analysis  evaluations  performed  on  the  le vised 
^■T'if '""  database  can  be  found  in  the  Agency's 
background  document:  USBPA.  "Dnt  Technical 
Support  Document  for  HWC  MACT  Standards 
(NODA).  Volume  I:  MACT  Evaluations  Based  on 
Revised  Database".  April  1997. 
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Table  H.F.— Revised  Standards  for  Existing  and  New  Cement  Kilns 


HAP  or  HAP  Surrogate 


0^  (ng  TEQ/ttoon) 

Hg  inQMam) 

PM  (gr/UscI) 

HCVCO  (ppmv) 

CO  (ppmv)  

HC(ppniv): 


MainStackz 


SVM(j«Mscm) 
LVM  OigAlscni) 


^  All  emission  levels  are  corrected  to  7%  O2. 

'  Not  applicabte  to  preheater  and/or  precaldner  kilns. 


Existing  sources 


Proposed 
standard 


'0.20 

50 
0.030 
630 
100 

20 

6.7 
57 
130 


1.  Subcategorization  considerations. 
After  analyzing  comnients  submitted  by 
the  Cement  iCiln  Recycling  Coalition 
(CKRC)  on  the  proposed  rule,  including 
information  on  the  types  of  cement  kilns 
that  are  currently  burning  hazardous 
waste,  «ve  considered  whether  the 
following  subcategories  would  be 
appropriate:  (1)  Short  Idlns  with 
separate  by-pass  and  main  stacks;  (2) 
short  Idlns  with  a  single  stack  that 
handles  both  by-pass  and  preheater  or 
piecalciner  emissions;  (3)  long  dry  kilns 
that  use  kiln  gas  to  dry  raw  meal  in  the 
raw  mill;  and  (4)  others  (i.e.,  wet  kdns. 
and  long  dry  kilns  not  using  raw  mill 
drying).  Each  of  the  first  three  categories 
is  comprised  of  only  one  cement  kiln 
fiacility  while  the  kilns  at  the  remaining 
19  facilities  are  in  the  fourth  category: 
wet  kilns  or  long  dry  kilns  that  do  not 
use  raw  mill  drying.  We  find  that  these 
subcategories  should  be  considered 
because  the  unique  design  or  operating 
features  of  these  kilns  could  have  a 
significant  impact  on  emissions  of  one 
or  more  HAPs  that  the  Agency  proposed 
to  regulate. 

To  determine  whether  special 
standards  would  be  appropriate  for  any 
of  the  three  unique  cement  kiln  types, 
we  identified  floor  control  and  emission 
levels  considering  data  only  for  the 
other  kilns  (i.e.,  wet  kilns,  and  long  dry 
kilns  not  using  raw  mill  drying).  We 
then  considered  whether  the  unique 
kiln  types  could  apply  the  those  MACT 
controls  and  achieve  those  emission 
standards.  It  appears  that  these  unique 
kilns  can  employ  the  MACT  controls 
and  achieve  the  corresponding  emission 
levels  identified  in  today's  notice  for  the 
other  kilns  (i.e.,  wet  kilns,  and  long  dry 
kilns  not  using  raw  mill  drying).  Thus, 
subcategorization  would  not  appear  to 
be  needed  to  determine  achievable 
MACT  floors  for  all  cement  kilns 
burning  hazardous  waste. 


2.  Dioxins  and  Fumns  (D/F).  a.  MACT 
Floor  for  Existing  Sources.  At  prof>osal, 
the  Agency  identified  floor  control  as 
"temperature  control  at  the  inlet  to  the 
ESP  or  fabric  filter  at  418  "F".  The 
proposed  floor  emission  level  was  "0.20 
ng  TEQ/dscm,  or  temperature  at  the 
inlet  to  the  ESP  or  fabric  filter  not  to 
exceed  418  "F". 

Upon  re-evaluation  of  the  revised 
database,  we  have  identified  an 
alternative  data  analysis  method  that 
seems  more  appropriate  to  identify  floor 
control  and  the  floor  emission  level. 
Based  on  an  engineering  evaluation  of 
these  data  and  other  available 
information,  floor  control  would  be 
"temperatiue  control  at  the  inlet  to  the 
ESP  or  fabric  filter  at  400  'F".  This 
results  in  a  floor  emission  level  of  "0.20 
ng  TEQ/dscm,  or  0.40  ng  TEQ/dscm  and 
temperatiue  at  the  inlet  to  the  ESP  or 
fabric  filter  not  to  exceed  400  'F'." 

Temperatiue  control  to  400  "F  or 
lower  is  appropriate  for  floor  control 
because,  fiom  an  engineering 
perspective,  it  is  within  the  range  of 
reasonable  values  that  could  have  been 
selected  considering  that:  (1)  The 
optimum  temperature  window  for 
surface-catalyzed  D/F  formation  is  450- 
750  "F;  and  (2)  below  350  "F,  kihi  gas 
can  fall  below  the  dew  point  which  can 
increase  corrosion  in  ESPs  and  fabric 
filters  and  reduce  performance  of  the 
control  devices.  In  addition, 
approximately  20  percent  of  the  test 
conditions  in  our  revised  database 
reflect  operations  at  temperatures  of  400 


''The  standard  would  be  expressed  in  the  fona 
of  a  TEQ  level  combined  with  a  nuiximum 
temperature  at  the  PM  control  device.  This  form  of 
the  standard  is  consistent  with  the  revised  data  and 
would  result  in  somewhat  lower  emissions  (i.e.. 
because  without  the  TEQ  limit,  some  sources  could 
exceed  that  TEQ  level  at  the  specified  temperature). 
Thus,  expressing  the  standard  in  this  form  better 
achieves  the  statutory  mandate  to  establish 
standards  that  provide  the  maximum  degree  of 
reduction  that  is  achievable  in  practice. 


Revised 
standard 


0.20 
72 

0.030 
120 
100 

20 

10 

670 

63 


New  sources 


Proposed 
standard 


0.20 
50 

0.030 
67 
100 

20 
6.7 
55 
44 


Revised 
standard 


0.20 
72 

0.030 
120 
100 

20 

10 

670 

63 


"F  or  below.  Thus,  this  temperature 
level  is  readily  achievable. 

To  identify  an  emission  level  that 
temperature  control  <400  "F  could 
achieve,  it  is  appropriate  to  pool  the 
available  emissions  data  for  hazardous 
waste  burning  kilns  with  data  from 
non waste  burning  kilns.  ^^  This  is 
because  we  are  not  aware  of  an 
engineering  reason  why  hazardous 
waste  burning  would  aJSect  emissions  of 
D/F.  In  fact,  when  the  data  sets  are 
evaluated  separately,  the  highest 
emitting  HW  cement  kiln  operating  the 
ESP  or  fabric  filter  at  temperatures  ^00 
°F  had  D/F  emissions  of  0.28  ng  TEQ/ 
dscm.  The  highest  emitting  nonwaste 
cement  kiln  operating  at  those 
temperatures  had  D/F  emissions  of  0.37 
ng  TEQ/dscm.  We  believe  that  the 
difference  in  emission  levels  is  simply 
a  reflection  of  many  design,  operation, 
and  maintenance  factors  on  which  we 
have  litUe  or  no  information,  but  which 
could  affect  D/F  emission  levels.  An 
appropriate  emission  level  associated 
with  that  operating  temperature  for  all 
cement  kilns  would  be  0.40  ng  TEQ/ 
dscm.  Thus,  the  floor  standard  would 
be:  "0.20  ng  TEQ/dscm,  or  0.40  ng  TEQ/ 
dscm  and  temperature  at  the  inlet  to  the 
ESP  or  fabric  filter  not  to  exceed  400 

op.. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  proposed  a  B^ 
standard  of  0.20  ng  TEQ/dscm  based  on 
ACI  operated  at  a  temperature  of  <400 


''We  considered  whether  nonwaste  cement  kiln 
emission  data  should  be  pooled  with  HW  cement 
kiln  data  for  other  HAPs  and  detannined  that 
emissions  of  other  HAPs.  except  for  PM,  could  be 
affected  by  hazardous  waste  burning.  For  example, 
hazardous  waste  can  have  higher  levels  of  chlorine 
and  metals  such  as  Pb.  With  respect  to  PM, 
although  it  appears  appropriate  to  pool  the  data 
sets,  the  better-suited  data  analysis  method  is  based 
on  the  New  Source  Performance  Standard,  not  an 
analysis  of  the  emissions  database.  Thus,  pooling  of 
data  would  not  affect  the  standard  derived  from  that 
data  analysis  method.  See  discussion  on  the  PM 
standard  in  the  text 


T.  We  continue  to  believe  that  this  BTF 
standard  is  appropriate  given  the 
concerns  the  Agency  has  expressed 
about  the  risks  posed  by  D/F  emissions, 
and  the  Hg  reductions  that  AQ  would 
also  provide.  See  61  FR  at  17392.  Only 
sources  emitting  between  0.20  and  0.40 
ng  TEQ/dscm  vrith  temperature  control 
alone  would  need  to  take  further 
measures  to  reduce  D/F  levels  to  0.20  ng 
under  the  BTF  standard.  Although  these 
sources  could  achieve  D/F  emission 
levels  well  below  0.20  ng  TEQ/dscm 
using  AQ  (Le..  AQ  removal  efficiency 
should  be  in  the  95-99  percent  range), 
a  0.20  ng  TEQ/dscm  appears  still  to  be 
appropriate  because  it  may  allow  some 
sources  to  meet  the  standard  more  cost- 
effectively  by  lowering  gas  temperatures 
at  the  ESP  or  fabric  filter  below  400  °F. 
Further,  a  BTF  standard  of  0.20  ng  TEQ/ 
dscm  would  likely  avoid  the  need  to 
-  provide  further  controls  under  RCRA 
authority. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  sources  as  "temperature 
control  at  the  inlet  to  the  ESP  or  fabric 
filter  at  409  °F".  The  proposed  floor 
emission  level  was  "0.20  ng  TEQ/dscm, 
or  temperature  at  the  inlet  to  the  ESP  or 
fabric  filter  not  to  exceed  409  "F". 

Upon  evaluation  of  the  revised 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  would  also  be  appropriate  for 
new  sources  (i.e..  "temperature  control 
at  the  inlet  to  the  ESP  or  fabric  filter  at 
400  "F"  corresponding  to  an  emission 
level  of  "0.20  ng  TEQ/dscm.  or  0.40  ng 
TEQ/dscm  and  temperature  at  the  inlet 
to  the  ESP  or  fabric  filter  not  to  exceed 
400  "F".  This  is  because  our  engineering 
evaluation  of  available  information  and 
facility  operating  experience  indicates 
that  the  best  controlled  source  is  one 
that  is  controlling  temperature  control  at 
the  inlet  to  the  fabric  filter  at  400  ''F. 

d.  BTF  considerations  for  new 
sources.  The  Agency  proposed  ACI  as 
BTF  control  and  a  BTF  standard  of  0.20 
ng  TEQ/dscm.  We  continue  to  believe 
that  this  BTF  standard  is  appropriate  for 
new  sources  for  the  same  reasons 
discussed  above  in  the  context  of 
existing  sources. 

3.  Mercury  (Hg).  a.  MACT  floor  for 
existing  soiuces.  At  proposal,  the 
Agency  identified  floor  control  as 
hazardous  waste  feedrate  control  not  to 
exceed  an  MTEC  of  110  (ig/dscm.  EPA 
proposed  a  floor  standard  of  130  pg/ 
dscm. 

All  cement  kilns  employ  either  ESPs 
and  fabric  filters  for  PM  control. 
However,  since  Hg  is  generally  in  the 
vapor  form  in  and  downstream  of  the 
combustion  chamber,  including  the  air 
pollution  control  device,  ESPs  and 


fabric  filters  do  not  achieve  good 
mercury  control.  Mercury  emissions 
from  cement  kilns  are  currently 
controlled  by  the  BIF  rule  which 
establishes  limits  on  the  maximum 
feedrate  of  Hg  in  total  feedstreams  (e.g.. 
hazardous  waste,  raw  materials,  coal). 
Thus,  MACT  is  based  on  hazardous 
waste  feed  control. 

Review  of  the  revised  database 
indicate  that  cement  Idlns  only 
infrequenUy  conducted  Hg  spiking  of 
die  hazardous  wastes  [caatrary  to  the 
Agency's  initial  information),  and  thus 
the  Hg  content  in  the  wastes  during 
testing  is  likely  representative  of  the  Hg 
content  during  typical  operations.  The 
revised  data  also  show  that  raw 
materials  can  represent  a  significant 
source  Hg  input  to  the  kiln  system. 
Since  cement  kilns  do  not  employ  a 
dedicated  device  capable  of  Hg  control, 
the  Agency  believes  that  the  Hg  data  are 
essentially  "normal"  even  though 
generated  diuing  worst  case  compliance 
testing  conditions  for  other  parameters. 
To  evaluate  these  revised  data  for  the 
purpose  of  determining  a  MACT  floOT. 
the  Agency  used  the  followii^  data 
analysis  steps:  (1)  Rank  Hg  emissions 
from  lowest  to  h^est;  (2)  conduct  a 
breakpoint  analysis  on  the  ranked  Hg 
emissions  data,  and  (3)  establish  the 
floor  standard  as  the  test  condition 
average  of  the  breakfraint  source.  The 
breakpoint  analysis  reflects  an 
engineering-based  evaluation  of  the  data 
and  ensures  that  the  few  cement  kilns 
spiking  extra  Hg  do  not  drive  the  floor 
level  to  levels  higher  than  the 
preponderance  of  this  "normal"  data 
indicates  is  routinely  achievable.  The 
Agency's  analysis  results  in  a  MACT 
floor  level  of  72  (ig/dscm.  The  revised 
database  indicates  that  approximately 
80  percent  of  cement  kilns  are  achieving 
this  floor  level. 

b.  BTF  considraations  for  existing 
sources.  The  Agency  proposed  a  BTF 
standard  of  50  (ig/dscm  based  on  flue 
gas  temperature  reduction  to  400  "F  or 
less  followed  by  AQ.  EPA  continues  to 
believe  that  AQ  is  an  appropriate  BTF 
technology  for  cement  kUns.  Although 
AQ  is  not  employed  for  Hg  control  at 
any  full-scale  HW  c«nent  kiln,  the 
Agency  is  not  awase  of  any  cement  kiln 
flue  gas  conditions  that  would  preclude 
the  qiplicability  of  AQ— which  has 
been  demonstrated  for  other  similar 
types  of  combustion  applications.  As 
discussed  in  the  NFRM,  EPA  assumes 
that  cement  kilns  employing  ACI  to 
meet  a  BTF  standard  would  install  the 
AQ  system  after  the  existing  ESP  or 
fabric  filter,  and  then  add  on  a  new 
fabric  filter  to  remove  the  injected 
carbon  with  the  adsorbed  Hg.  Although 
adding  a  new  fabric  filter  in  series  is  an 


expensive  approach,  it  will  enable 
cement  kilns  to  continue  current  cement 
kiln  dust  (CKD)  recycling  practices  by 
avoiding  potential  internal  build-up  of 
He  bom  CKD  recycling. 

In  the  NPRM,  the  cement  Idln  BTF 
standard  was  based  on  the  assumption 
that  an  AQ  system  could  routinely 
achieve  Hg  emissions  reductions  of  80 
to  90  percent.  The  Agency  received 
public  comments  from,  among  others, 
the  cement  manufacturing  industry 
questioning  whether  a  AQ  application 
on  a  cement  kiln  could  routinely 
achieve  capture  efficiencies  as 
proposed.  The  commenters  went  on  to 
say  that  removal  efficiencies  of 
approximately  60  percent  were  perixaps 
more  realistic.  We  will  address  these 
comments  specifically  as  part  in  the 
final  ndemaking,  but  for  the  purposes  of 
today's  analysis,  EPA  has  assumed  an 
AQ  effectiveness  of  60  percent  in 
identifying  BTF  levels  for  cement  kilns. 
Thus,  the  BTF  standard  for  cement  kilns . 
would  be  30  ^g/dscm  based  on  an  AQ 
efficiency  of  60  percent  applied  to  the 
potential  floor  level  of  72  tig/dscm. 

Ultimately  adopting  a  BTF  standard  of 
30  ^g/dscm  for  cement  kilns  will  likely 
involve  close  scrutiny  of  cost- 
effectiveness  and  other  factors, 
including  the  costs  of  retrofits  that 
sources  will  need  to  undertake  (e.g., 
ingtalling  the  AQ  system,  add-on  of  a 
new  fabric  filter,  managing  the  captured 
carbon)  relative  to  the  emissions 
reductions  achieved.  Without  pre- 
judging this  issue,  the  Agency's 
experience  to  date  suggests  that  the  final 
analysis  may  well  reveal  significant 
drawbacks  associated  with  the  BTF 
level. 

c  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  sources  as  hazardous 
waste  feedrate  control  not  to  exceed  an 
MTEC  of  28  |ig/dscm.  EPA  proposed  a 
floor  standard  of  82  ^g/dscm. 

The  Agency  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  sources  would  also  be 
appropriate  for  new  sources.  Thus,  the 
MACT  floor  for  new  cement  kilns  would 
be  72  )ig/dscm  based  on  the  revised 
database. 

d.  BTF  considerations^ar  new 
sources:  At  proposal,  BTF  for  new 
sources  was  based  on  AQ  and  we 
proposed  a  BTF  standard  of  50  ^g/dscm. 
As  discussed  for  existing  sources,  the 
Agency  is  considering  the  use  of  AQ 
and  flue  gas  temperature  reduction  to 
400  "F  as  the  BTF  technology.  In 
evaluating  the  revised  database,  EPA 
has  identified  a  level  of  30  ^dscm  as 
the  BTF  standard  for  new  sources  based 
on  AQ.  This  is  based  on  a  source 
achieving  the  MACT  new  floor  level  of 
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72  (ig/dscm  and  then  applying  ACI  with 
a  60  percent  removal  efficiency.  For  the 
same  reasons  identified  for  existing 
sources,  the  Agency  is  concerned  about 
whether  this  BTF  level  based  on  ACI 
will  ultimately  prove  to  be  cost-effective 
for  new  cement  kiln  sources. 

4.  Particulate  Matter  (PM).  a.  MACT 
floor  for  existing  sources.  At  proposal, 
EPA  defined  floor  control  as  a  fabric 
filter  with  an  air-to-cloth  ratio  of  2.3 
acfm/tl^.  The  floor  analysis  led  to  a  level 
of  0.065  gr/dscf,  but  due  to  concerns 
with  the  appropriateness  of  using  a 
statistically-derived  variability  factor, 
the  Agency  instead  established  the  floor 
standard  iMsed  on  the  cement  kiln  New 
Source  Performance  Standard  (NSPS). 
The  NSPS  is  a  process  emissions  rate 
that  converts  to  an  approximate  flue  gas 
concentration  of  0.03  gr/dscf. 

Today,  EPA  is  taking  comment  on  two 
data  analysis  methods  to  identify  the 
PM  floor  standard  for  cement  kilns.  The 
first  data  analysis  method  would  be  to 
establish  the  floor  standard  equivalent 
to  the  NSPS,  which  is  0.3  lbs  PM  per  ton 
of  dry  raw  material  feed.  Currently, 
approximately  20  percent  of  HW  cement 
kilns  are  subject  to  the  NSPS.  Cement 
kilns  achieve  the  NSPS  with  well- 
designed  and  properly  operated  ESPs  or 
fabric  filters. 

A  second  data  analysis  method 
considered  and  potentially  preferred 
would  be  to  express  the  NSPS  as  a  stack 
gas  concentration  limit  as  done  in  the 
NPRM.  The  conversion  of  the  NSPS  to 
a  concentration  standard  will  vary  by 
kiln  process  type  (e.g..  wet,  dry, 
preheater,  preheater/precalciner) 
because  the  amount  of  flue  gas 
generated  per  ton  of  raw  material  feed 
varies  by  process  type.  Based  on  typical 
factors  of  flue  gas  quantities  generated 
per  ton  of  raw  material  feed  and  flue  gas 
moisture  content,  the  NSPS  equates  to  a 
PM  concentration  of  approximately  0.03 
gr/dscf  for  wet  process  kilns  (also  the 
least  energy  efficient)  and  0.05  gr/dscf 
for  preheater  kilns  (the  most  energy 
efficient).  The  total  HW  cement  kiln 
universe  is  comprised  of  41  kilns  with 
varying  process  types:  27  wet.  12  long 
dry,  one  preheater/precalciner,  and  one 
preheater.  Of  the  cement  kilns  currently 
subject  to  the  NSPS  standard,  four  are 
wet.  two  are  long  dry,  one  preheater/ 
precaldner,  and  one  preheater. 

Notwithstanding  that  the 
concentration  equivalent  of  the  NSPS 
can  vary  by  process  type,  establishing 
the  floor  standard  for  all  cement  kilns  at 
0.030  gr/dscf  appears  to  be  appropriate 
regardless  of  manufacturing  process 
utilized,  for  the  following  reasons:  (1) 
The  majority  (66  percent)  of  the  cement 
kilns  are  wet  process  kilns  for  which  the 
NSPS  concentration  equivalent  is  0.030 


gr/dscf.  For  these  kilns,  this  floor 
method  would  not  differ  from  the  initial 
NSPS  method  used  in  the  proposal.  (2) 
Our  database  shows  non-wet  process 
kilns  have  at  least  one  test  condition  (in 
addition  to  three  quarters  of  all  non-wet 
process  kiln  data)  achieving  0.030  gr/ 
dscf.  Therefore,  achievability  of  the 
floor  appears  to  be  satisfied.  (3)  Even 
though  wet  process  kilns  typically  have 
lower  inlet  grain  loadings  than  tfaie  non- 
wet  processes,  non-wet  kilns  are 
achieving  the  0.030  gr/dscf  level.  Again, 
the  achievability  requirement  is  met. 
Thus,  the  Agency  believes  that  it  is 
appropriate  to  establish  the  MACT  floor 
for  existiiig  sources  at  0.030  gr/dscf. 

In  the  NPRM,  the  Agency  proposed 
that  sources  maintain  continuous 
compliance  with  the  PM  standard 
through  the  use  of  a  PM  CEMS.  A 
decision  whether  to  require  cement 
kilns  to  install  a  PM  CEMS  will  be  made 
at  the  completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  CEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standards 
discussed  above  were  based  on  mnniml 
test  method  data,  the  Agency  will  re- 
evaluate at  the  completion  of  the  CEMS 
testing  program  whether  these  PM  floor 
standards  would  be  appropriate  in  the 
event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
CEMS.  The  Agency  will  make  available 
the  results  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  the  HWC  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  level  of  0.015  gr/dscf 
based  on  improved  PM  control. 
However,  we  detenpined  that  such  a 
standard  would  not  likely  be  cost- 
effective.  We  did  not  have  adequate  data 
to  ensure  that,  given  the  high  inlet  grain 
loading  caused  by  entrained  raw 
material,  cement  kilns  could  routinely 
achieve  0.015  gr/dscf  and  below  with  a 
single  fabric  filter  or  ESP. 

In  light  of  the  revised  database,  the 
Agency  again  considered  a  BTF  PM 
emissions  level  based  on  improved  PM 
control.  Because  the  floor  level  of  0.030 
gr/dscf  presented  today  is  the  same  as 
the  proposed  floor,  a  BTF  standard 
lower  than  0.030  gr/dscf  (even  with 
corresponding  BTF  reductions  for  SVMs 
and  LVMs)  appears  not  to  be  cost- 
eCfiective  based  on  information 
developed  at  proposal. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  of  less  than  1.8  acfin/fl^.  The 
floor  analysis  lead  to  a  level  of  0.065  gr/ 
dad  Due  to  concerns  with  the 
appropriateness  of  the  statistically- 


derived  variability  factor,  the  Agency 
instead  established  the  floor  standard 
based  on  the  cement  kiln  NSPS.  The 
NSPS  is  a  process  emissions  rate  that 
the  Agency  converted  to  an  approximate 
flue  gas  concentration  of  0.030  gr/dsd 

Upon  evaluation  of  the  revised 
database  discussed  for  existing  sources, 
EPA  continues  to  believe  that  the  floor 
standard  discussed  above  for  existing 
sources  would  also  be  appropriate  for 
new  sources.  Therefore.  MACT  floor 
control  is  a  well-designed  and  properly 
operated  PM  control  device  (e.g.,  fabric 
filter,  ESP),  and  the  MACT  floor  for  new 
cement  kilns  would  be  0.030  gr/dscf. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  EPA  considered 
a  BTF  standard  based  on  improved  PM 
control  to  be  consistent  Mrith  existing 
sources.  However,  we  found  that  the 
BTF  level  would  not  be  cost-effective. 

Today,  as  discussed  above  for  existing 
source  BTF  considerations  and  based 
upon  examining  the  revised  database  in 
light  of  the  findings  at  proposal,  a  BTF 
standard  beyond  a  PM  level  of  0.030  gr/ 
dscf  (and  corresponding  BTF  reductions 
for  SVMs  and  LVMs)  would  not  appear 
to  be  cost-effective. 

5.  SemivolatUe  Metals  (SVM) 
(cadmium  and  lead),  a.  MACT  Floor  for 
Existing  Sources.  At  proposal,  EPA 
defined  floor  control  as  a  fabric  filter 
with  an  air-to-cloth  ratio  less  than  2.1 
acfin/ft^  and  a  HW  MTEC  of  84,000  Mg/ 
dscm.  The  proposed  floor  level  was  57 
Mg/dscm. 

Cement  kilns  use  a  combination  of 
good  PM  control  and  limiting  hazardous 
waste  feedrates  to  control  SVM 
emissions.  SVMs  are  controlled  most 
efficiently  by  technologies,  such  as 
fabric  filtera,  which  are  effective  at 
capturing  fine  PM.  EPA's  database 
shows  that  SVM  emissions  vary 
substantially  from  1  to  over  6,000  ^g/ 
dscm. 

The  engineering  evaluation  and  data 
analysis  method  used  by  EPA  to 
evaluate  and  identify  a  MACT  floor 
from  the  revised  database  is  an 
extension  of  the  PM  floor  analyses  of  the 
revised  database.  As  discussed  in  the 
PM  analysis,  a  floor  of  0.030  gr/dscf 
could  represent  MACT  based  on  good 
PM  control.  Since  SVMs  are  controlled, 
in  part,  by  a  well-designed  and  operated 
PM  control  device,  it  follows  that 
sources  achieving  this  PM  performance 
level  should  also  be  controlling  SVM 
amissions  at  typical  SVM  feedrates. 
Therefore,  in  its  refined  SVM  analysis  of 
the  revised  database.  EPA  would  first 
consider  all  SVM  data  when 
corresponding  PM  measurements  are 
below  0.030  gr/dscf.  To  identify  the 
SVM  floor  from  these  data,  we  would 
identify  the  floor  at  the  level  that 


excludes  (by  breakpoint  analysis) 
sources  achieving  substantially  poorer 
SVM  control  than  the  majority  of 
sources.  As  noted  earlier  in  the  case  of 
HWIs,  it  is  appropriate  to  exclude 
sources  with  sigidficantly  poorer  SVM 
perfonnance  because  their  higher  SVM 
emissions  may  be  the  result  of 
exceedingly  high  SVM  feedrates  or  some 
other  factor  that  shows  the  test 
condition  did  not  actually  reflect  MACT 
floor  controls.  The  Agency  does  not 
have  available  informatian  to  otherwise 
scceen  out  these  non-MACT  test 
conditions  from  the  asqpanded  univene 
for  SVM. 

The  Agency's  evaluadonof  the 
revised  cement  Idln  SVMs  data  rasultt 
in  a  MACT  floor  of  approximatdy  670 
fig/dacm.  Approximately  85  parcent  of 
SVM  test  onulition  data  aiaxunently 
adiieving  diis^missions  leveL 

Finally,  as  (yscussed  in  an  earlier 
section,  a  prelimioKy  analysis  indicates 
that  MACT  standards  may  m>t  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  number  of  metals  being 
considered  for  MACT  standards  may 
change,  we  an  investigating  the 
appropriate  structure  of  metals 
standards  (e.g..  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM.  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.030  gr/dscf  would  result  in  the 
following  floor  levels:  Cd  60  |ig/dscm. 
and  Pb  560  pg/dscm. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM.  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-effective  given  that  the  SVM 
Floor  level  of  57  )tg/dscm  alone  woiUd 
result  in  an  estimated  94  percent  SVM 
reduction  in  emissions. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re- 
evaluated the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  as  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs).  Even 
though  the  SVM  floor  standard  is  higher 
than  at  proposal,  our  preliminary 
judgment  is  that  significant  cost- 
eCCKtiveness  considerations  will  likely 
be  encountered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
either  SVMs  or  for  Pb  or  Cd 
individually. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  SVM  floor 
standard  of  either  670  )ig/dscm.  the 


Agency  will  determine  whether  a  BTF 
standaird  based  on  control  of  HW  SVM 
feedrate  to  levels  below  those  at  the 
floor  would  be  appropriate.  This 
feedrate  limitation  would  in  turn  reduce 
SVM  emissions.  The  BTF  standard  and 
the  corresponding  Iqvel  of  feedrate 
control  would  be  dictated  by 
considerations  of  cost-effiactivaiess  and 
the  need  to  establish  more  stringent 
RCSlA-reiated  controls. 

cMACT  floorfrv  new^souioes.  At 
proposal,  the  Agency  d^ned  Hoat 
control,  based  on  the  best  performing 
source,  as  a  fabric  filter  with  an  air-to- 
doth  ratio  less  than  2.1  mdaUtfi  and  a 
HW  MTEC  of  36,000  |ig/dacm  The 
proposed  floor  level  for  new  cemmt 
kilns  was  55  pg/dacnL 

Upon  eraluation  of  the  revised 
database,  EPA  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  sources  for  SVMs 
would  also  be  q>propriate  fca  new 
sources.  In  this  event.  MACT  floor 
control  would  be  a  well-designed, 
operated  and  mmntainad  PM  control 
device  (Le..  fabric  filter  at  ESP) 
achieving  die  VM.  floor  level  of  0.030  gr/ 
dscf.  The  Agenc3r's  evaluation  of  the 
revised  SVM  data  results  in  a  MACT 
floor  of  670  Mg/dscra. 

Finally,  baMd  on  the  revised 
database,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  individual  Cd 
and  Pb  standards  are:  Cd  65  pg/dscm 
and  Pb  550  pg/dscm. 

d.  BTF  Considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  SVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-efEsctive. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM.  SVM  and  LVM  emissions  for  new 
cement  kilns  in  light  of  the  revised 
database.  Even  though  the  SVM  floor 
standard  is  highn  than  at  proposal,  our 
preliminary  judgment  is  that  significant 
cost-effectiveness  considerations  will 
likely  be  encountered  in  a  final  analysis 
of  whether  to  establish  a  BTF  standard 
for  either  SVMs  or  for  Pb  or  Cd 
individually. 

6.  Low  Volatile  Metals  (LVM)  (arsenic, 
beryUium.  and  chromium),  a.  MACT 
floor  for  existing  sources.  At  proposal. 
EPA  defined  floor  control  as  either  (1) 
a  fabric  filter  with  an  air-to-cloth  ratio 
less  than  2.3  acfin/ft^  and  a  HW  MTEC 
of  140.000  tig/dscm.  or  (2)  an  ESP  with 
a  specific  collection  area  of  350  M 
kacfrn.  The  proposed  floor  level  was  130 
(ig/dscm.  which  included  antimony. 
The  engineering  and  data  analysu 
method  used  by  EPA  to  evaluate  the 
revised  database  and  identify  a  MACT 


floor  for  LVMs  is  also  related  directiy  to 
the  PM  floor  analysis.  As  was 
determined  in  the  PM  anafysis.  a  floor 
of  0.030  gr/dscf  represents  MACT  fat 
cement  kilns  based  on  good  PM  controL 
Considering  all  LVM  data  from  sources 
achieving  a  PM  level  0.030  gr/dscf  or 
better.  EPA's  evaluation  of  ue  revised"* 
cement  kiln  data  would  result  in  a  LVM 
floor  of  63  iw/dscm  (excluding  sources 
above  a  breupoint  uid  therefore 
^nrr^irfirig  those  wdth  sidwtantlally 
poorer  LVM  emissions  than  the  majority 
of  sources).  Approxiraatdy  90  percent 
of  cement  kiln  LVM  test  condition  data 
are  cunendy  achieving  this  smissions 
leveL 

Finally,  as  discussed  for  SVMs,  EPA 
is  contimiing  to  investigate  the 
appropriate  structure  of  metals 
standards  (e.g..  retain  the  volatility 
groups  or  estaUish  individual  metals 
standards).  The  Agency  analyzed 
individual  As.  Be.  and  Cr  (hexavalent) 
^^t^  and  established  individual  metal 
floor  levels  consistent  with  the 
engineering  evaluation  and  data 
analysis  method.  Where  PM 
measurements  are  below  0.030  gr/dscf, 
the  result  would  be:  As  10  pg/dscm.  Be 
l.l|ig/dscm.  and  Cr  (hexavalent)  4.6 
pg/dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g..  Be,  Cr 
(hexavalent))  may  be  present  at  levels 
sipproaching  practical  quantitation 
limits  (PQLs).  PQLs  are  the  lowest  level 
of  quantification  that  the  Agency 
believes  a  competent  analytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whethm  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
invite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considoed  a  BTF  standard  for  LVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  LVM  standard 
would  not  be  cost-effective. 

As  discussed  for  PM,  a  reduced  PM 
emissions  level  based  on  improved  PM 
control  could  be  considered  In 
evaluating  a  potential  BTF  standard 
(taking  into  consideration 
corresponding  BTF  reductions  in  LVMs 
and  SVMs)  for  existing  CKs.  Because 
both  the  PM  and  LVM  floor  levels 
presented  today  woidd  be  similar  to  the 
proposed  floor,  a  BTF  standard  for 
either  LVMs  or  individual  As,  Be,  and 
Cr  (hexavalent)  standards  based  on 
improved  PM  control  would  likely  raise 
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significant  cost-effectiveness  concerns 
and  may  not  ultimately  be  appropriate. 

c.  MACT  floor  for  new  sources.  At 
prof>osal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 
source,  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  less  than  2.3  acfin/ft^  and  a 
HW  MTEC  of  25,000  >jg/dscm.  The 
proposed  LVM  floor  level  for  new  CKs 
was  44  ^g/dscm. 

Based  upon  our  re-evaluation  of  the 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  LVMs  would  also  appear  to 
be  appropriate  for  new  sources.  MACT 
floor  control  is  a  well-designed  and 
properly  operated  PM  control  device 
(i.e.,  tabric  filter,  ESP)  achieving  the  PM 
floor  level  of  0.030  gr/dscf.  The 
Agency's  evaluation  of  the  LVM  data 
results  in  a  MACT  floor  of  63  )ig/dscm. 

Finally,  individtial  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  the  standards 
would  be:  As  10  |ig/dscm.  Be  1.1  pg/ 
dscm,  and  Cr  (hexavalent)  4.6  (tg/dscm. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  LVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
CKs.  Because  both  the  alternative  PM 
and  LVM  floor  levels  presented  today 
are  lower  than  the  proposed  floors,  a 
BTF  standard  for  either  LVMs  or 
individual  As.  Be,  or  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  may  be  inappropriate  in  light  of 
the  cost-effectiveness  concerns  inherent 
in  this  scenario. 

7.  Hydrochloric  Acid  and  Chlorine 
(HO/Chi.  a.  MACT  floor  for  existing 
sources.  At  proposal,  the  Agency 
identified  floor  control  for  total  chlorine 
(i.e.,  HC\  +  CI2)  as  feedrate  control  of 
chlorine  in  the  hazardous  waste  at  an 
MTEC  not  to  exceed  1.6  g/dscm,  and 
proposed  a  floor  standard  of  630  ppmv. 
When  we  evaluated  the  revised  database 
prior  to  today's  notice,  we  used  a  data 
analysis  method  similar  to  that  used  at 
proposal.  The  floor  control  would  be 
defined  the  same  way  as  proposed,  but 
the  floor  standard  would  be  120  ppmv. 
This  standard  should  be  readily 
achievable  given  that  93  percent  of  the 
test  conditions  in  the  revised  database 
are  meeting  that  level. 

We  used  the  following  data  analysis 
steps  for  both  the  propc«ed  standard 
and  today's  alternative  standard:  (1) 
Rank  emissions  from  lowest  to  highest; 
(2)  define  as  floor  control  the  highest 
hazardous  waste  chlorine  MTEC  for  the 


6  percent  of  sources  '^  with  the  Idwest 
emissions;  and  (3)  define  as  the  floor 
standard  the  highest  test  condition 
average  emissions  of  any  test  condition 
operated  at  or  below  the  floor  MTEC 
(i.e.,  the  expanded  universe).  We  then 
refined  the  data  analysis  method  in  two 
respects  based  on  an  engineering 
evaluation  of  the  revised  database:  (1) 
We  did  not  add  a  computed  emissions 
variabihty  factor  *•;  and  (2)  several  test 
conditions  were  deleted  from  the 
expanded  universe  where  an 
engineering  evaluation  revealed  that 
SREs  were  significantly  worse  than  the 
majority  of  other  SREs. 

In  the  case  of  total  chlorine  emissions 
for  CKs,  it  appears  not  to  be  appropriate 
to  use  a  breakpoint  analysis  to  screen 
from  the  expanded  universe  sources  that 
are  not  achieving  an  appropriate 
removal  efficiency.  This  is  because  total 
chlorine  is  removed  incidentally  by 
reactions  with  the  alkaline  raw 
materials  (e.g.,  limestone).  Thus,  it  is 
difficult  to  reason  that  poor  SRE  is 
caused  by  poor  design,  operation,  or 
maintenance  of  the  control  system. 
Nonetheless,  we  believe  it  is  still 
appropriate  to  screen  out  clearly 
anomalous  SREs  because  they  are  likely 
indicative  of  an  incorrect  MTEC  value 
or  emission  measurement.  An  incorrect 
value  for  either  could  afiisct  the  floor 
standard.^' 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
defined  BTF  control  as  wet  scrubbing 
with  a  99  percent  removal  efficiency, 
but  determined  that  a  BTF  standard 
would  not  be  cost-effective.  Given  that 
the  alternative  floor  level  presented 
today  would  be  substantiidly  lower  than 
the  proposed  floor,  a  BTF  standard 
would  be  less  cost-effective.  Thus,  we 
believe  that  our  final  analysis  is  likely 
to  conclude  that  a  BTF  standard  would 
not  be  warranted. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control  for  new  sources  as  hazardous 
waste  feedrate  control  for  chlorine  at  an 
MTEC  of  1.6  g/dscm  or  less.  The 
proposed  floor  standard  was  630  ppmv, 
the  same  as  the  floor  standard  for 
existing  sources. 


"Or  whar*  wa  had  data  bom  fewer  than  30 
•ouicaa,  tba  thrae  sources  with  the  lowest  emissions 
(i.e.,  3  rapcaaants  the  median  of  the  five  best 
performing  sources). 

"  See  previous  discussion  in  the  text.  A*  wa 
discussed  at  proposal  (61  FR  at  17396).  the 
computed  variability  factor  for  this  standard 
reaultad  in  a  standard  that  did  not  compart  with 
engineering  infonnation  on  the  AFCDi  at  issue, 
engineering  experience  on  fecUity  perfiormance 
within  this  source  category,  cr  the  etniasioiu 
database. 

"The  floor  standard  without  screening  the 
anomalous  SKEs  would  have  been  160  ppmv. 


Given  that  the  alternative  data 
analysis  method  discussed  above  for 
existing  sources  did  not  change  the 
expanded  universe,  except  to  screen  out 
test  conditions  with  anomalous  SREs, 
MACT  floor  control  and  the  floor 
emission  level  would  be  the  same  as  for 
existing  sources:  hazardous  wasle 
feedrate  control  for  chlorine  at  an  MTEC 
of  1.6  g/dscm  or  less,  resulting  in  a  floor 
standard  of  120  ppmv  (i.e.,  after 
screening  out  test  conditions  with 
anomalous  SREs). 

d.  BTF  considerations  for  new 
sources.  The  Agency  proposed  a  BTF 
standard  for  new  sources  of  67  ppmv 
based  on  wet  scrubbing.  Given  that 
under  the  revised  data  analysis  method 
discussed  today  the  floor  standard 
would  be  much  lower  than  proposed, 
the  Agency  believes  that  the  economic 
impact  analysis  being  conducted  in 
support  of  the  final  rule  is  likely  to  raise 
significant  concerns  about  cost- 
effectiveness.  In  that  event,  the  Agency 
would  promulgate  the  120  ppmv  floor 
standard  for  new  sources. 

8.  Caibon  Monoxide  (CO).  The 
Agency  proposed  the  same  MACT  floor 
standards  for  CO  for  existing  and  new 
CKs,  and  determined  that  BTF  controls 
would  not  be  cost-effective.  Floor 
control  was  defined  for  kilns  with  by- 
pass ducts  as  operation  under  good 
combustion  practices  and  the  standard 
was  100  ppmv,  HRA,  measured  in  the 
by-{>ass  duct.  For  kilns  without  a  by- 
pass duct  (i.e..  long  wet  and  dry  kilns), 
no  CO  standard  was  proposed  given  that 
CO  levels  in  the  main  stack  would  not 
be  an  indicator  of  combustion 
efficiency.  This  is  because  CO  can  be 
generated  by  process  chemistry  (i.e.. 
dissociation  of  COj  to  form  CD\  and 
evolution  from  trace  organics  in  the  raw 
material  feedstocks,  as  well  as  frt>m 
combustion  of  fuels. 

The  Agency  continues  to  believe  that 
the  proposed  CO  standard  for  kilns 
equipped  with  a  by-pass  duct  would  be 
appropriate.  However,  under  one  option 
being  considered  for  limiting  CO  (and 
HC)  emissions,  kilns  without  a  by-pass 
duct  would  also  be  required  to  comply 
with  a  CO  limit  based  on  the  level 
achieved  during  the  performance  test 
demonstrating  compliance  with  the  HC 
limit.  See  discussion  in  Part  Two. 
Section  D.C 

Finally,  the  Agency  continues  to 
believe  that  a  BTF  standard  for  CO 
based  on  better  combustion  practices  is 
likely  to  raise  significant  cost- 
effectiveness  considerations. 

9.  Hydrocarbons  (HC).  "The  Agency 
proposed  the  same  MACT  floor 
standards  for  HC  for  existing  and  new 
CKs,  and  determined  that  BTF  controls 
would  not  be  cost-effective.  Floor 


control  was  defined  for  kilns  with  by- 
pass ducts  as  operation  under  good 
combustion  practices  and  the  standard 
was  6.7  ppmv,  based  on  an  hourly 
rolling  average  (HRA  and  measured  in 
the  by-pass  duct  For  kilns  without  a  by- 
pass duct  (i.e..  long  wet  and  dry  Idlns), 
floor  control  was  defined  as  good 
combustion  practices  and  use  of  raw 
materials  with  relatively  low  organic 
content,  and  the  standard  was  20  ppmv, 
HRA,  measured  in  the  main  stack. 

In  evaluating  the  revised  database  for 
today's  notice,  the  20  ppmv  standard 
still  appears  to  be  appropriate  for  the 
main  stack  of  long  Idlns  ^.  When 
considering  by-pass  kilns,  however,  the 
revised  database  still  lacks  HC 
emissions  data  for  the  only  two  CKs 
currently  burning  hazardous  waste  in 
imits  equipped  with  by-pass  ducts. 
These  two  sources  are  complying  with 


the  BIF  rules  by  documenting  that  CO 
levels  are  below  100  ppmv.  HRA.  ^ 
Under  one  attractive  option  for 
compliance  with  the  CO  and  HC 
standards  (i.e.,  sources  would  have  the 
option  of  complying  with  either  the  CO 
or  HC  standard;  see  discussion  in  Part 
Two.  Section  II.C).  we  would  expect 
that  these  two  soiuces  would  continue 
to  comply  with  the  CO  limit  Thus,  it 
may  not  be  necessary  to  establish  a  HC 
limit  for  them.  However,  given  that  it 
may  be  prudent  to  establish  a  HC  limit 
for  these  by-pass  kilns,  we  would 
transfer  the  good  combustion  practices- 
based  HC  standard  for  incinerators — 10 
ppmv.  HRA — to  these  kilns.  This  is 
appropriate  because:  (1)  Good 
combustion  practices  is  floor  control  for 
CO  and  HC  for  these  kilns  as  well  as  for 
incinerators;  and  (2)  given  that  the  good 
combustion  practices-based  CO 


standard  is  the  same  for  incinerators 
and  by-pass  kilns,  the  good  combustion 
practices-based  HC  standard  should  also 
be  the  same. 

As  discussed  at  proposal,  the  Agency 
continues  to  be  concerned  about  cost- 
effectiveness  considerations  related  to 
BTF  controls  for  HC  based  on  operating 
under  better  combustion  practices. 

G.  Re-Evaluation  of  Proposed  MACT 
Standards  for  Lightweight  Aggregate 
Kilns 

We  discuss  in  this  section  the  basis 
for  the  revised  standards  for  LWAKs 
that  could  readt  from  applying  various 
engineering  evaluation  and  data 
analysis  methods  to  the  revised 
emissions  database  *°.  A  comparison  of 
the  proposed  and  potentially  revised 
standanls  for  existing  and  new  sources 
is  presented  in  the  table  befow: 


Table  ll.G:— REVISED  Standards  for  Existing  and  New  LWAKs  ^ 


HAP  or  HAP  surrogate 


D/F  (ng  TECVdscm) 

Hg  (fig/dacfn) 

PM  (gr/aacO 

Ha/Ct2  (ppmv) 

CO  (ppmv)  

HC  (ppmv)  

SVM  iiiQldscm) 

LVM  Oig^dscm)  


Existing  aourcas 


Proposed 
standard 


0.20 
72 

0.030 

450 

100 

14 

12 

340 


Revised 
standard 


0.20 

47 

0.022 

130 

100 

10 

76 

37 


Proposed 
standard 


0.20 
72 

0.030 
62 
100 
14 

5.2 
SS 


Revised 
standard 


0.20 
47 

0.022 
43 
100 
10 
76 
37 


^  All  emission  levels  are  corrected  to  7%  O3. 

1.  Dioxins  and  Furans  (D/F).  a.  MACT 
floor  for  existing  sources.  At  proposal, 
the  Agency  had  D/F  emissions  for  only 
one  LWAK  and  thraefore  pooled  that 
LWAK  data  point  with  D/F  data  for  CKs 
to  identify  MACT  standards. 
Consequently,  floor  control  and  the 
floor  emission  level  for  LWAKs  were  the 
same  as  for  CKs.  The  proposed  floor 
control  was  "temperature  control  at  the 
inlet  to  the  fabric  filter  «■  at  418  "F".  and 
the  proposed  floor  emission  level  was 
"0.20  ng  TEQ/dscm.  or  temperature  at 
the  inlet  to  the  febric  filter  not  to  exceed 
418  "F".  The  Agency  reasoned  that 
pooling  D/F  data  for  LWAKs  and  CKs 
could  be  appropriate  because  both  types 


of  devices  are  designed  and  operated 
similarly  with  respect  to  factors  that  can 
affect  siirfece-catalyzad  D/F  formation. 
Both  LWAKs  and  CKs  have  hi^  PM 
inlet  loadings  comprised  primarily  of 
entruned  raw  matierial  aiul  both  are 
eqiupped  with  fabric  filters  that  operate 
within  the  same  temperature  range. 

Commenters  on  the  proposed  rule, 
however,  argued  that  pooling  LWAK 
and  CK  D/F  date  was  inappropriate  for 
purposes  of  establishing  MACT 
standards  for  LWAKs.  Since  proposal, 
the  Agency  has  obtained  D/F  emissions 
date  from  two  additional  LWAK 
facilities.  These  date  are  include  in  the 
revised  emissions  database  and  are  used 


>■  Tba  Agency  did  not  propose  a  HC  standard  for 
the  main  stack  of  a  pieheater  or  prefaeatar/ 
precaldnar  kiln.  See  FR  at  1 7397-8.  The  Agency  is 
cumntly  developing  MACT  standards  for  non- 
waata  buming  cement  kilns,  however.  Any 
atandaida  Oat  the  Agency  may  propoee  diat  are 
applicable  to  the  main  stack  of  a  pMfaeater  or 
prebeatar/precalcinat  non-waste  burning  kiln  may 
alao  be  appropriate  far  the  main  stack  of  sudi 
haardcus  waale  burning  Ulna. 

>*  The  two  kilns  opanling  with  by-peas  dude  w* 
Medina's  faciUty  in  Dwoopolia.  AL.  nd  Looa  Star's 
iMriUty  in  Cape  GiiardaHi.  MO.  We  note  that 


Holnam  has  a  loi^  «•(  kiln  in  Clarksville.  MO  that 
has  been  retrofitted  with  a  mid-kiln  sampling  port 
for  piupoaee  of  monitoring  CO  in  compliance  with 
the  BIF  rale.  That  monitoring  approach  would  be 
acceptable  under  the  MACT  rule  aa  well. 

«  Additional  details  of  the  engineering  and  data 
analysis  evaluationa  performed  on  tba  revised 
emissions  database  can  be  found  in  the  Agency's 
background  document:  USEPA.  "Draft  Technical 
Support  Document  for  HWC  MACT  Standards 
CNODA).  Volume  1:  MACT  Evaluati<ms  Baaed  on 
Reviaed  Database".  April  1997. 


to  identify  the  alternative  standards 
presented  here. 

Based  upon  evaluation  of  the  revised 
LWAK  D/F  database,  our  engineoing 
evaluation  of  the  date  and  other 
information  on  LWAK  performance 
suggests  the  floor  control  can  be 
specified  as  "temperature  control  at  the 
inlet  to  the  Mine  filter  at  400  *P'.  This 
would  result  in  a  floor  emission  level  of 
"0.20  ng  TEQ/dscm,  or  4.1  ng  TEQ/ 
dscm  and  temperature  at  the  inlet  to  the 
fabric  filter  not  to  exceed  400  T.*^ 
Given  that  the  entire  revised  database 
also  comprises  the  expanded  tmiverse 
(all  sources  using  floor  control)  the 
highest  single  tun  for  the  test  condition 


*'  All  LWAK*  cunently  buming  hazardous  waate 
are  equipped  with  fabric  filters. 

oTba  standard  would  be  axpreeaart  in  the  form 
of  a  IBQ  laval  ttti**'""^  witk  a  maximum 
temperature  at  tba  PM  control  device.  This  form  of 
the  standanl  is  consistent  with  die  taviaed  data  and 
would  reauM  in  aomaw^at  lower  amiaaians  (La., 
br^ti^tt  witboot  the  TEQ  limit,  sooie  soutcea  could 
agcoaed  that  TEQ  level  at  the  qiecifiwLtanparature). 
Thus,  axpi  easing  tba  standard  in  dus  farm  better 
acfaiavea  dte  statutory  mmdate  to  estabUab 
standards  diat  provide  the  maximum  dagiaa  of 
reduction  that  is  achievable  in  practice. 
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with  the  highest  nin  average  would  be 
a  reasonable  floor  level  from  an 
engineering  perspective.  (Note  that  if 
this  were  a  large  data  set.  the  floor  level 
could  be  identified  simply  as  the 
highest  test  condition  average.)  This 
floor  level  is  more  than  40  percent 
higher  than  the  highest  test  condition 
average  (because  of  substantial 
variability  among  the  runs  for  that  test 
condition],  and  thus  appears  to  be  a 
level  that  LWAKs  should  be  able  to 
meet  routinely  using  floor  control. 

As  discussed  for  CKs,  temperature 
control  to  400  °F  or  less  is  appropriate 
for  floor  control  because,  from  an 
engineering  perspective,  it  is  within  the 
range  of  reasonable  values  that  could 
have  been  selected  considering  that:  (1) 
The  optimum  temperature  window  for 
sur&ce-catalyzed  D/F  formation  is  450- 
750  "F;  and  (2)  below  350  "F,  kiln  gas 
can  fall  below  the  dew  point  which  can 
increase  corrosion  in  fabric  filters  and 
reduce  performance  of  the  control 
device.  In  addition,  mrare  than  three 
LWAKs  in  the  revised  database  were 
operated  at  temperatures  of  400  *F  or 
less  (even  though  we  do  not  have  D/F 
emissions  data  for  them).  Thus,  this 
temperature  level  appears  to  be  readily 
achievable. 

Although  only  two  of  the  three 
LWAKs  for  which  we  have  D/F 
emissions  data  operated  the  fabric  filter 
at  400  '¥  or  lower  (the  third  operated  at 
417  "F),  we  have  fabric  filter  operating 
data  for  other  LWAKs  when  performing 
emissions  testing  for  other  HAPs  that 
dociunent  fabric  filter  operations  at  400 
•F  or  lower.  The  LWAK  whose  fabric 
filter  was  operated  at  417  "F  had  lo«ver 
D/F  emissions  than  a  kiln  whose  fabric 
filter  was  operated  at  400  "F.  Thus,  even 
though  our  engineering  evaluation  did 
not  explicitly  include  die  LWAK  whose 
fabric  filter  operated  at  417  "F.  defining 
MACT  floor  control  as  "temperature 
control  at  the  inlet  to  the  fabric  filter  at 
400  "F"  did  not  result  in  a  lower  MACT 
floor  emission  level  (i.e.,  lower  than  4.1 
ng  TEQ/dsan).  Rather,  doing  so  ensures 
that  LWAKs  will  be  operating  at  floor 
levels  consistent  with  sound  operational 
practices  for  controlling  D/F. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  proposed  a  BTF 
standard  of  0.20  ng  TEQ/dscm  based  on 
AQ  operated  at  a  temperatiu«  of  <400 
•F. 

Upon  evaluation  of  the  revised  LWAK 
D/F  database,  LWAKs  appear  to  be  able 
to  achieve  a  0.20  ng  TEQ/dscm  standard 
simply  by  rapidly  quenching 
combusticHi  gases  at  the  exit  of  the  kiln 
to  <400  'F,  and  insulating  the  duct-work 
leading  to  the  fabric  filter  to  mflintain 
gas  temperatures  and  avoid  dew  point 
problems.  Although  the  data  are  not 


conclusive,  and  further  testing  is 
warranted  to  confirm  this  approach,  our 
engineering  evaluation  of  all  available 
information  indicates  that  this  approach 
should  be  feasible.^  If  this  approach 
proves  to  be  less  efl^ective  than 
anticipated,  then  AQ  can  be  used  to 
achieve  the  BTF  standard. 

We  continue  to  beUeve  that  this  BTF 
standard  is  appropriate  given  the 
concerns  the  Agency  has  expressed 
about  the  risks  posed  by  D/F  emissions. 
See  discussion  regarding  a  D/F  BTF 
standard  for  CKs  at  61  PR  17392. 
Further,  a  BTF  standard  of  0.20  ng  TEQ/ 
dscm  would  preclude  the  need  to 
provide  further  controls  under  RCRA 
authority. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  BTF  considerations  for 
new  LWAKs  were  the  same  as  for  new 
CKs,  and  the  proposed  standards  were 
the  same. 

Upon  evaluation  of  the  revised  LWAK 
D/F  database,  the  floor  control  and 
emission  level  discussed  above  for 
existing  sources  would  also  appear  to  be 
appropriate  for  new  sources  (i.e., 
"temperatiire  control  at  the  inlet  to  the 
fabric  filter  at  400  "F"  corresponding  to 
an  emission  level  of  "0.20  ng  TEQ/ 
dscm.  or  4.1  ng  TEQ/dscm  and 
temperature  at  the  inlet  to  the  fabric 
filter  not  to  exceed  400  "F".  Our 
engineering  evaluation  indicates  that 
the  best  controlled  source  is  one  that  is 
controlling  temperature  control  at  the 
inlet  to  the  fabric  filter  at  400  *F. 

d.  BTF  considerations  for  new 
sources.  The  Agency  jmiposed  ACI  as 
BTF  control  and  a  BTF  standard  of  0.20 
ng  TEQ/dacm.  We  continue  to  believe 
that  this  BTF  standard  is  appropriate  for 
new  sources  for  the  same  reasons 
discussed  above  in  the  context  of 
existing  sources.  Note  that  BTF  control, 
as  for  existing  sources,  would  be 
defined  as  rapid  quench  of  kiln  gas  to 
^400  "F  combined  with  duct  insulation, 
as  required,  or  ACI  operated  at  <400  "P. 

2.  Mercury  (Hg)  a.  MACT  Floor  for 
existing  sources.  At  proposal,  the 
Agency  identified  floor  control  as 
hazardous  waste  feedrate  control  not  to 
exceed  an  MTEC  of  17  jig/dscm.  EPA 
proposed  a  floor  standard  of  72  (ig/ 
dscm. 

All  LWAKs  employ  fabric  filtera  and 
one  source  uses  a  fabric  filter  and 
ventiiri  scrubber  to  control  mercury. 
However,  since  Hg  is  generally  in  the 
vapor  form  in  and  downstream  of  the 
combustion  chamber,  including  the  air 
pollution  control  device,  febric  filters 


«  See  USEPA.  "Draft  Technical  Support 
Document  for  HWC  MACT  Standard*  (NOOA). 
Volume  I:  MACT  Evaluations  Baaed  on  Iteviaed 
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alone  do  not  achieve  good  mercury 
control.  Mercury  emissions  from 
LWAKs  are  currently  controlled  imder 
the  BIF  rule,  which  establishes  limits  on 
the  maximum  feedrate  of  Hg  in  total 
feed.stream8  (e.g.,  hazardous  waste,  raw 
materials).  Thus,  MACT  is  based  on 
hazardous  waste  feed  control. 

Review  of  the  updated  Hg  data  in  the 
revised  database  indicate  that  LWAKs 
did  not  conduct  Hg  spiking  of  the 
hazardous  wastes  widi  the  exception  of 
one  facility,  and  thus  the  Hg  content  in 
the  wastes  during  testing  is  likely 
representative  of  typical  operations.  The 
data  from  this  testing  also  show  that  raw 
materials  can  represent  a  significant 
source  Hg  input  to  the  kiln  system. 
Since  the  best  performing  sources, 
measured  by  Hjg  emissions,  do  not 
mnploy  a  dedicated  device  capable  of 
Hg  control,  the  Agency  believes  that  the 
Hg  data  are  essentially  "normal"  even 
though  generated  during  worst  case 
compliance  testing  conditions  for  other 
parametere. 

To  evaluate  these  revised  data  for  the 
piupose  of  determining  a  MACT  floor, 
the  Agency  used  the  following  data 
analysis  steps:  (1)  Rank  Hg  emissions 
from  lowest  to  highest;  (2)  conduct  a 
breakpoint  analysis  on  the  ranked  Hg 
emissi(His  data,  and  (3)  establish  the 
floor  standard  equal  to  the  test 
condition  average  of  the  breakpoint 
source.  The  breakpoint  analysis  reflects 
an  engineering  evaluation  of  the  data 
and  ensures  that  the  one  source  that 
spiked  elevated  quantities  of  Hg  did  not 
drive  the  floor  level  upward  to  levels 
hi^er  than  the  preponderance  of  this 
"normal"  data  indicates  is  routinely 
achievable.  The  Agency's  analysis 
results  in  a  MACT  floor  level  of  47  pg/ 
dscm.  The  revised  database  indicates 
that  approximately  75  percent  of 
LWAKs  are  achieving  this  floor  level. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  originally 
considered  a  BTF  standard  based  on 
flue  gas  temperature  reduction  to  400  *F 
or  less  followed  by  AQ,  but  determined 
that  a  BTF  level  would  not  be 
warranted. 

EPA  continues  to  believe  that  flue  gas 
temperature  reduction  to  400  °F 
followed  by  AG  is  the  appropriate  BTF 
control  option  for  improved  Hg  control 
at  LWAKs.  As  discussed  above  fOT 
existing  CKs,  we  have  assumed  an  AQ 
effectiveness  of  60  percent  in 
identifying  BTF  levels  for  LWAKs  for 
the  purposes  of  today's  analysis.  Thus, 
the  BTF  standard  is  15  pg/dscm  which 
is  based  on  a  AQ  efficiency  of  60 
percent  applied  to  the  floor  level  of  33 
Mg/dscm.  Going  to  a  BTF  standard  of  15 
(ig/dscm  for  mercury  is  consistent  with 
the  range  examined  in  the  proposal. 


However,  at  proposal,  significant  cost- 
effectiveness  issues  were  raised  (and 
commented  extensively  on).  It  is  likely 
that  those  same  issues  would  arise  here 
with  respect  to  a  BTF  standard  of  15  Mg/ 
dscm. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  as  hazardous  waste  feedr^e 
control  not  to  exceed  an  MTEC  of  17  |ig/ 
dscm — the  same  as  existing  sources. 
Thus,  EPA  proposed  an  identical  floor 
standard  of  72  (ig/dscm. 

For  the  same  reasons  discussed  for 
existing  LWAKs,  the  Agency  believes 
that  the  most  appropriate  engineering 
evaluation  and  data  analysis  method  to 
identify  die  floor  level  is  identical  to  the 
analysis  dons  for  existing  sources.  Thus, 
the  MACT  Floor  standard  would  be  47 
|ig/dscm  for  new  LWAKs. 

d.  BTF  considoations  fat  new 
sources.  The  Agency  considoed  a  BTF 
standard  for  new  sources  based  on  AQ, 
but  determined  that  it  would  not  be 
cost-efiective  to  adopt  the  BTF  standard. 
The  Agency  continues  to  consider  the 
use  of  AQ  as  the  BTF  technology.  In 
evaluating  the  revised  database,  EPA 
has  identified  a  level  of  15  |ig/dscm  as 
the  BTF  standard  for  new  sources  based 
on  AQ  and  flue  gas  temperature 
reduction  to  400  '¥  or  less.  This  is  based 
on  a  source  achieving  the  MACT  new 
floor  level  of  33  (ig/dscm  and  then 
applying  AQ  with  a  60  percent  removal 
efficiency.  Again,  in  light  of  die  reasons 
identified  for  existing  sources,  the 
Ageacy  has  concerns  as  to  whether  a 
BTF  level  based  on  AQ  will  ultimately 
be  warranted  for  new  LWAK  sources. 

3.  Particulate  Matter  (PM).  a.  MACT 
Floor  for  Existing  Sources.  At  proposal. 
EPA  defined  floor  control  as  a  fal»ic 
filter  with  an  air-to-cloth  ratio  of  2.8 
ac&n/ft  2.  The  MACT  floor  was  0.049  gr/ 
dscf. 

In  evaluating  the  revised  database,  we 
examined  a  refined  engineering 
evaluation  and  data  analysis  method  to 
identify  a  MACT  floor,  lliis  evaluation 
was  a  four-step  process:  (1)  Rank  all  PM 
emissions  data  and  identify  the  MACT 
floor  controls  used  by  the  best 
perfionning  6  percent  of  sources.  (2) 
Develop  the  expanded  universe  to 
include  all  sources  emplojdng  MACT 
control,  without  further  characterizing 
MACT  control  (e.g..  air-to-cloth  ratio  of 
the  bbric  filter)  as  done  in  the  proposal 
because  we  do  not  have  sufficient  data 
on  the  detailed  design,  operating,  and 
maintenance  characteristics  related  to 
test  conditions  in  the  revised  database. 
Since  all  LWAKs  use  fobric  filten  for 
PM  control,  all  test  condition  data  are 
included  in  the  expanded  universe.  (3) 
For  each  PM  test  condition,  evaluate  the 
cxKiesponding  SVM  SRE  and  screen  out 


sources  that  have  relatively  poor  SREs 
(i.e.,  outliers  above  a  brealqioint  in  the    • 
date  amy),  which  is  an  indicatm  of 
poor  design,  operaticm,  and 
maintenance  characteristics  of  the 
MACT  controls  at  the  source.  (4) 
Idmtify  the  MACT  floor  equal  to  the 
highest  test  condition  average  of  all  test 
conditions  in  the  PM  expanded 
universe. 

The  Agmcy's  evaluatnm  of  the  LWAK 
PM  date  resulte  in  a  MACT  floor  of 
0.022  gr/dsci  All  LWAK  test  condition 
date  are  achieviiw  0.022  gr/dsd 

LWAKs  typicaUy  operate  at  higher 
stack  oxygen  concmtntions  compared 
to  other  combustion  systems  due  to  the 
LWAK  manufacturing  process  (e.g., 
excess  air  is  forced  into  the  lain  to  aid 
in  the  expansion  of  the  raw  material 
into  lightweiyght  aggregate).  Typical 
stack  oxygm  concentrations  range  from 
12  to  16  percent,  while  CKs.  for 
example,  typically  range  from  3  to  8 
percent  Since  the  standards  are 
expressed  at  7  percent  oxygen,  die  floor 
standard  of  Oi)22  gr/dscf  would  be 
equivalent  to  0.014  gr/dscf  at  12  percent 
oxygen  and  0.008  gr/dscf  at  16  percent 
oxygen  under  the  conditions  that 
LWAKs  typically  operate. 

In  the  NPRM,  the  Agraicy  proposed 
that  sources  TP«intain  continuous 
compliance  with  die  PM  standard 
through  the  use  of  a  PM  CEMS.  A 
decision  whether  to  require  LWAKs  to 
install  a  PM  CEMS  will  be  made  at  the 
completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  CEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standard 
discussed  above  was  based  on  manual 
test  method  date,  the  Agency  will  re- 
evaluate at  the  completion  of  the  CEMS 
testing  program  whether  these  PM  floor 
standards  would  be  appropriate  in  the 
event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
CEMS.  The  Agency  will  notice  the 
residte  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  die  HWC  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  0.030  gr/dscf 
and  solicited  comment  on  an  alternative 
BTF  level  of  0.015  gr/dscf  based  on 
improved  PM  control. 

Based  on  the  revised  (btabase,  we  can 
evaluat»a  raducedPM  amissions  level 
lower  thaaO.022  gi/dscf  as  the  BTF 
standaid  (in  conjunction  with  BTF 
reductionuD  SVMs  and  LVMs).  This 
would  require  an  improved  PM 
coUection  technology  such  as  the.  use  of 
more  saqpansive  Cainic  filter  beg 
material.  Given  that  the  altemativa  floor 
level  analysis  presented  today  would  be 


substantially  lower  than  the  proposed 
floor  and  BTF  levels,  significant  cost- 
effectiveness  considerations  come  into 
play  and  suggest  that  BTF  levels  may 
not  ultimately  prove  to  be  warranted. 

c.  MACT  floor  for  new  sources.  At 
proposal,  EPA  defined  floor  control  for 
new  sources  as  a  fabric  filter  with  an  air- 
to-doth  ratio  of  1.5  acfrn/ft'.  The  MACT 
floor  was  0.054  gr/dsd 

Based  upon  evaluation  of  the  revised 
database,  the  fkmr  control  and  emission 
level  discussed  above  for  existing 
sources  would  also  ^ipear  to  be 
appropriate  for  new  sources.  Therefore, 
MACT  floor  omtrol  is  a  well-designed 
and  properly  operated  f^iric  filter,  and 
die  MACT  floor  for  new  LWAKs  is  0.022 
gr/dsd 

d.  BTF  considerrtions  bu  new 
sources.  In  the  NPRM,  EPA  proposed  a 
BTF  standaidof  0.030  gr/dscf  baaed  aa 
improved  Pltftcontrol,  which  was 
consistant  with  existing  sources. 

Today,  as  discussed  above  fat  existing 
source  BTF  considerations  and  based 
upon  examining  the  revised  datebase  in 
light  of  the  finiiingn  at  proposal,  a  BTF 
standard  for  new  sources  beyond  0.022 
gr/dscf  (and  corresponding  BTF 
reductions  for  SVMs  and  LVMs)  would 
not  appear  to  be  cost-effactive. 

4.  Semivolatile  Metals  (SVM) 
(cadmium  and  lead),  a.  MACT  floor  for 
«nri«Hitg  sources.  At  proposal,  EPA 
defined  floor  control  as  either  (1)  a 
fabric  filter  with  an  air-to-cloth  ratio  of 
1.5  acfrn/ft  '  with  a  hazardous  waste 
(HW)  MTBC  less  than  270J0O0  |ig/dscm, 
or  (2)  a  combination  of  a  fabric  filter  and 
vmturi  scrubber  with  an  air-to-cloth 
ratio  of  4.2  acfin/ft'  and  a  HW  MTBC  - 
less  than  54,000  fig/dscm.  The  proposed 
floor  level  was  12  tig/dscm. 

LWAKs  use  a  combination  of  good 
PM  control  and  limiting  hazardous 
waste  feodrntea  to  oontral  SVM 
emissions.  SVMaan  cantrolled  most 
efficienUy  by  technologies  which  are 
effective  at  capturing  fine  PM,  such  as 
fabric  filters  which  are  employed  by  all 
LWAKs.  EPA's  revised  datebase  shows 
dial  SVM  emissfons  vary  substantially 
from  3  to  over  1600  pg/dscm  with  60 
percent  below  80  (ig/dscm  and  the 
remaining  40  percent  above  400|ig/ 
dscm. 

The  refined  date  analysis  method 
used  by  EPA  to  evaluate  and  identify  a 
MACT  floor  would  be  based  direcdy  on 
die  residte  from  the  PM  floor  analyses 
discussed  above.  As  mei^ionedllkere, 
0.022  gr/dscf  would  appear  to  zepreBent 
dm  MACT  floor  for  LWAKs  based  on 
good  PM  contnd.  Since  SVMs  are 
controlled,  in  pert,  by  a  well-desired 
and  operated  PM  control  devices,  it 
follows  that  sources  achieving  this  PM 
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performance  level  should  also  be 
controlling  SVMs  emissions. 

Therefore,  in  its  refined  SVM  analyses 
of  the  revised  database,  the  Agency 
would  first  consider  all  SVM  data  when 
corresponding  PM  measurements  are 
below  0.022  gr/dscf.  To  identify  the 
SVM  floor  from  these  data,  we  identify 
either  at  the  highest  SVM  test  condition 
average  or  the  level  that  excludes 
sources  achieving  substantially  poorer 
SVM  control  than  the  majority  of 
sources.  It  is  most  likely  appropriate  to 
use  the  latter  approach— excluding 
sources  with  sig^iificantly  poorer  SVM 
performance — because  their  higher  SVM 
emissions  may  be  the  result  of 
exceedingly  high  SVM  feedrates  or  some 
other  i&ctor  which  is  not  able  to  be 
discerned  firom  the  data  available  to  the 
Agency.  An  SVM  emissions  breakpoint 
analysis  is  the  approach  for  excluding 
these  poorer  performing  test  conditions. 

Applying  tnis  evaluation  technique  to 
the  revised  LWAK  SVM  database  results 
in  a  MACT  floor  of  76  pg/dscm. 
Approximately  62  percent  of  LWAK 
SVM  test  condition  data  are  currendy 
achieving  this  emissions  level. 

Finally,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  number  of  metals  being 
considered  for  MACT  standards  may 
change,  we  are  investigating  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM,  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.022  gr/dscf  would  result  in  the 
following  floor  levels:  Cd  53  pg/dscm, 
and  Pb  67  pg/dscm. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  improved  PM  control. 
However,  the  Agency  concluded  that  a 
BTF  standard  would  not  be  cost- 
effective  given  that  the  SVM  floor  level 
of  12  ^g/dscm  alone  would  residt  in  an 
estimated  97  percent  SVM  reduction  in 
emissions. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re- 
evaluated the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  as  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs).  Even 
though  the  altenuitive  SVM  floor 
standard  is  higher  than  at  proposal,  our 
preliminary  judgement  is  that 
significant  cost-efiiectiveness 
considerations  Mrill  be  nonetheless 


encountered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
SVMs  or  for  Pb  or  Cd  individually. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  SVM  floor 
standard  of  76  |ig/dscm,  which  would 
be  the  floor  level  resulting  firom 
application  of  the  data  analysis  method 
disciissed  above,  the  Agency  will 
determine  whether  a  BTF  standard 
based  on  control  of  SVM.fieedrate  to 
levels  below  those  at  the  floor  would  be 
appropriate.  This  feedrate  limitation 
would  in  tiun  reduce  SVM  emissions. 
The  BTF  standard  and  the 
corresponding  level  of  feedrate  control 
would  be  dictated  by  considerations  of 
cost-effectiveness  and  the  need  to 
establish  more  stringent  RCRA-related 
controls. 

c.  MACT  floor  for  new  soiuces.  At 
proposal,  EPA  defined  floor  control  as  a 
£abric  filter  with  an  air-to-cloth  ratio  of 
1.5  acfin/ft '  with  a  hazardous  waste 
(HW)  MTEC  less  than  270,000  Mg/dscm. 
The  proposed  floor  level  was  5.2  ^^g/ 
dscm. 

Upon  evaluation  of  the  revised 
database,  EPA  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  soiut^s  for  SVMs 
would  also  be  appropriate  for  new 
sources.  In  this  event,  MACT  floor 
control  would  be  a  well-designed, 
operated  and  maintained  PM  control 
device  (e.g.,  fiabric  filter)  achieving  the 
PM  floor  level  of  0.022  gr/dscf.  The 
Agency's  evaluation  of  the  SVM  data 
results  in  a  MACT  floor  of  76  pg/dscm. 

Finally,  based  on  the  revised 
database,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  individual  Cd 
and  Pb  standards  are  53  pg/dscm  for  Cd 
and  67  pg/dscm  for  Pb. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  SVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
LWAKs  in  light  of  the  revised  database. 
Even  though  the  SVM  floor  standard  is 
higher  than  at  proposal,  as  discussed 
above,  cost-effectiveness  issues  are 
again  raised  and  suggest  that  a  BTF 
standard  for  either  SVMs  or  for  Pb  or  Cd 
individually  based  on  improved  PM 
control  may  likewise  ultimately  prove  to 
be  inappropriate. 

5.  Low  Volatile  Metals  (LVM)  (arsenic, 
beryllium,  and  chromium)  a.  MACT 
Floor  for  Existing  Sources.  At  proposal, 
EPA  defined  floor  control  as  a  fabric 
filter  with  an  air-to-cloth  ratio  of  1.8 


acfin/ft2  widi  a  HW  MTEC  less  than 
46,000  Mg/dscm. 

The  proposed  floor  level  was  340  pg/ 
dscm,  which  included  antimony. 

LWAKs  use  a  combination  ofgood 
PM  control  and  limiting  hazardous 
waste  feedrates  to  control  LVM 
emissions.  LVMs  are  less  likely  to 
vaporize  at  combustion  temperatiues 
and  therefore  partition  primarily  to  the 
residue  or  adsorb  onto  particles  in  the 
combustion  gas.  EPA's  database  shows 
that  LVM  emissions  vary  from  around 
20  to  285  pg/dscm. 

The  engineering  evaluation  data 
analysis  method  used  by  EPA  to 
evaluate  the  revised  database  and 
identify  a  MACT  floor  for  LVVfa  is  also 
related  directiy  to  the  PM  floor  analysis. 
As  was  determined  in  the  PM  analysis, 
a  floor  of  0.022  gr/dscf  represents  MACT 
for  LWAKs  based  OQ  good  PM  control. 
Considering  all  LVM  data  firom  sources 
achieving  a  PM  level  0.022  gr/dscf  or 
better,  EPA's  evaluation  of  the  revised 
LWAK  data  results  in  a  LVM  floor  of  37 
pg/dscm  (excluding  sources  above  a 
breakpoint  and  therefore  achieving 
substantially  poorer  LVM  emissions 
than  the  majority  of  sources). 
Approximately  71  percent  of  LWAK 
LVM  test  condition  data  are  currenUy 
achieving  this  emissions  level. 

Finally,  as  discussed  for  SVMs,  EPA 
is  continuing  to  investigate  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatilify 
groups  or  establish  individual  metals 
standards).  The  Agency  analyzed 
individual  As,  Be,  and  Cr  (hexavalent) 
data  and  established  individual  metal 
floor  levels  consistent  with  the 
engineering  evaluation  and  data 
analjrsis  method.  Where  PM 
measurements  are  below  0.022  gr/dscf, 
the  result  would  be:  As  22  )ig/dscm.  Be 
3  Mg/dscm,  and  Cr  (hexavalent)  6.2  Mg/ 
dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g.,  Be,  Cr 
(hexavalent))  may  be  present  at  levels 
approaching  practical  quantitation 
limits  (PQLs).  PQLs  are  the  lowest  level 
of  quantification  that  the  Agency 
believes  a  competent  analytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whether  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
invite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  LVMs 
based  on  improved  PM  control. 
However,  the  Agency  concluded  that  a 


BTF  standard  would  not  be  cost- 
effective. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re- 
evaluated the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  as  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs). 
Considering  that  the  alternative  LVM 
floor  standard  woiUd  be  lower  than  at 
proposal,  our  preliminary  judgment  is 
that  significant  cost-effectiveness 
considerations  will  likely  be 
encountered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
either  LVM  or  for  As,  Be,  or  Cr 
(hexavalent)  individually. 

c.  MACT  floor  lot  new  sources.  At 
proposal,  EPA  defined  floor  control  as  a 
fabric  filter  with  an  air-to-cloth  ratio  of 
1.3  acfin/ft^  with  a  hazardous  waste 
(HW)  MTEC  less  than  37,000  Mg/dscm. 
The  proposed  floor  level  was  55  Mg/ 
dscm. 

Based  upon  oiu*  re-evaluation  of  the 
database,  die  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  LVMs  would  also  appwar  to 
be  appropriate  for  new  sources.  MACT 
floor  control  is  a  well-designed  and 
properly  operated  PM  control  device 
(i.e.,  Csbric  filter)  achieving  the  PM  floor 
level  of  0.022  gr/dscf.  The  Agency's 
evaluation  of  the  LVM  data  would  result 
in  a  MACT  floor  of  37  Mg/dscm. 

Finally,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  soiuces.  Thus,  the  standards 
woidd  be:  As  22  Mg/dscm,  Be  3  Mg/dscm, 
and  Cr  (hexavalent)  6.2  Mg/dscm. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  LVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
LWAKs.  Because  the  alternative  PM  and 
LVM  floor  levels  presented  today  are 
lower  and  approximately  equivalent, 
respectively,  than  the  proposed  floors,  a 
BTF  standard  for  either  LVMs  or 
individual  As,  Be,  or  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  may  be  inappropriate  in  light  of 
the  cost-effectiveness  concerns  inherent 
in  this  scenario. 

6.  Hydrochloric  Acid  and  Chlorine 
(Ha/Cl2)  a.  MACT  floor  for  existing 
sources.  At  proposal,  the  Agency 
identified  floor  control  for  total  chlorine 
as  either  (1)  Hazardous  waste  feedrate 
control  of  dhlorine  to  a  MTEC  of  1.5  g/ 
dscm  or  less;  or  (2)  venturi  scrubber 
with  hazardous  waste  MTEC  of  14  g/ 


dscm  or  less.  The  proposed  floor 
emission  level  was  2100  ppmv. 

Upon  evaluation  of  the  revised 
database,  the  data  analysis  method  used 
at  proposal  appears  still  to  be 
appropriate  and,  consequendy,  floor 
control  would  be  defined  virtually  the 
same  as  at  proposal.  However,  EPA  no 
longer  thinks  it  appropriate  to  add  a 
computed  emissions  variability  factor  to 
the  standard-setting  test  condition  for 
large  data  sets  **.  Thus,  the  floor 
emission  level  would  be  1300  ppmv 
rather  than  2100  ppmv. 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
defined  BTF  control  as  wet  or  dry  lime 
scrubbing  with  a  control  efficiency  of  90 
percent  and  proposed  a  BTF  standard  of 
450  ppmv. 

The  Agency  continues  to  believe  that 
wet  or  dry  lime  scrubbing  can  achieve 
at  least  90  percent  removal  of  HC1/C12. 
Therefore,  the  revised  BTF  standard 
woidd  be  130  ppmv  mamining  that  the 
requisite  cost-effsctivaiess  infwmation 
continues  to  suggest  that  a  BTF  istandard 
is  warranted.  The  two  LWAKs  that  are 
equipped  with  wet  scrubben  achieved 
emission  levels  below  45  ppmv. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  MACT 
floor  control  for  new  sources  as  a 
venturi  scrubber  with  a  hazardous  waste 
MTEC  of  14  g/dscm  or  less,  and 
identified  a  floor  level  of  62  ppmv. 

As  for  existing  sources,  the  data 
analysis  method  used  at  proposal  for 
new  sources  is  approfMriate  and, 
consequently,  floor  control  for  new 
sources  would  be  defined  the  same  as  at 
proposal.  Excluding  a  computed 
emissions  variability,  the  floor  emission 
level  would  be  43  ppmv  rather  than  62 
ppmv. 

d.  BTF  considerations  for  new 
sources.  The  Agency  did  not  propose  a 
BTF  standard  for  new  sources  because 
the  floor  standard  was  based  on  best 
available  control  technology:  wet 
scrubbing.  We  have  no  new  information 
in  the  revised  database  that  would 
indicate  that  this  concliision  at  proposal 
should  be  revisited. 

7.  Carbon  Monoxide  (00).  The 
Agency  proposed  a  MACT  standard  for 
CO  of  100  ppmv  based  on  a  hourly 
rolling  average  (HRA).  We  continue  to 
believe  that  ibis  standard  is  appropriate 
for  the  reasons  expressed  in  the 
preamble  to  the  proposal. 

8.  Hydrocarbons  (rlC).  The  Agency 
proposed  a  HC  level  of  14  ppmv  based 
on  floor  control  using  good  combustion 
practices.  Although  we  continue  to 
believe  that  floor  control  is  good 
combustion  practices,  oiu  engineering 


**  Sm  diacunion  in  Part  Two,  Section  ILO. 


evaluation  of  the  revised  database 
suggests  that  a  floor  standard  of  10 
ppmv,  HRA,  may  be  more  appropriate. 
The  single  LWAK  facility  in  the  revised 
emissicKis  database  that  could  not 
achieve  a  HC  standard  of  10  ppmv 
(perhaps  because  of  trace  oiganics  in  the 
raw  material)  has  stopped  burning 
hazardous  waste.  Data  from  that  facility 
have  been  excluded  in  the  revised 
analysis.  Although  the  remaining 
LWAKs  appear  to  be  able  to  meet  a  HC 
standard  on  the  order  of  6  ppmv,  it  may 
be  more  appropriate  to  establish  the 
standard  at  10  ppmv.  This  is  because  we 
are  not  aware  of  an  engineering  reason 
that  LWAKs  using  good  combustion 
practices  should  be  able  to  achieve 
lower  HC  emissions  than  incinerators. 
Given  that  the  incinmator  HC  standard 
would  be  10  ppmv,  that  standard  also 
appears  to  be  appropriate  for  LWAKs. 

Part  Three:  Implementation 

/.  Compliance  Date  Considerations 

The  Agency  proposed  that  all  sources 
subject  to  the  final  rule  be  in 
compUfflioe  with  the  final  standards 
three  yean  following  the  effective  date 
of  the  rule  (61  PR  17416).  The  proposed 
compliance  period  is  consistent  with 
the  CAA,  which  defines  the  mairininin 
compUance  period  for  sources  regulated 
under  the  statute  as  three  years,  with  the 
possibility  of  a  one-year  extension  for 
those  sources  that  adequately 
demonstrate  a  need  for  additional  time 
for  the  installation  of  emission  controls. 
The  Agency  proposed  the  maximum 
compliance  period  allowed  by  the  Act 
because  this  rule  will  likely  require  the 
majority  of  imits,  ciurenUy  operating 
under  RCRA  regulations,  to  undergo 
substantial  modifications  to  come  into 
compUance  with  the  potentially  more 
stringent  final  MACT  standards. 

The  general  provisicms  of  40  CFR  Part 
63  do  not  require  a  demonstratimi  of 
compliance  until  240  dajrs  following  the 
compUance  date.  This  240  day  period 
between  the  compUance  date  and  the 
demonstration  of  compUance  is  clearly 
not  appropriate  for  HWCs  because  these 
devices  are  presently  regulated  under 
RCRA  via  enforceable  operating  limits, 
and  in  this  interim  period  the 
enfcHceable  operating  limits  would  be 
undefined  (61  FR  17415). 

Therefore,  to  provide  consist«icy 
with  the  currently-appUcable  RCRA 
regulatory  compliance  scheme,  the 
Agency  departed  from  the  general 
requirements  appUcable  to  MACT 
sources  and  proposed  a  revised 
definition  of  compUance  date.  The 
proposed  definition  of  compUance  date 
would  require  soiuces  to  complete 
installation  of  controls  and  to 
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successfully  complete  performance 
testing  and  certify  compliance  within 
the  three-year  compliance  period,  not  by 
a  date  240  days  after  the  three-year 
compliance  period.  Id.  In  addition  to  the 
revised  definition  of  compliance  date, 
the  Agency  also  proposed  a  number  of 
extra  consequences  for  HWC  sources 
that  are  not  in  compliance  by  the 
compliance  date:  (1)  Immediate 
termination  of  waste-burning  activities; 
(2)  loss  of  RCRA  permit  or  interim 
status;  (3)  a  requirement  to  obtain  a  new 
RCRA  permit;  and  (4)  compliance  with 
MACT  standards  for  new  sources. 

In  response  to  the  proposal,  the 
Agency  received  comments  suggesting 
the  thim-year  compliance  period  would 
be  impossible  to  meet  due  to  a  number 
of  competing  factors,  and  that  more  time 
would  be  necessary  to  comply  with  the 
rule.  These  factors  included  permit 
modification,  installation  of  controls, 
and  documentation  of  compliance.        -' 
Furthermore,  commenters  expressed 
serious  concerns  about  combining  these 
factors  with  the  consequences  of 
missing  the  compliance  date.  Industry 
commented  that  under  this  proposed 
approach  facilities  engaged  in  legitimate 
efforts  to  comply  with  the  standards 
would  be  forced  to  terminate  %vaste- 
buming  activities,  and  be  subjected  to 
burdensome  consequences  that  are 
unnecessary  to  protect  the  environment 
or  ensure  the  public's  safety. 

However.  EPA  has  become  persuaded 
by  commentars  concerns  regarding  the 
ftfaility  of  HWC  sources  in  particular  to 
comply  with  the  proposed  standards  by 
the  compliance  date.  Sources  will  have 
to  modify  their  RCRA  permits.  Further, 
some  sources  may  choose  to  pursue 
ivaste  minimization  strategies.  For  these 
reasons,  the  Agency  is  considering 
certain  actions  that  may  be  finalized  in 
advance  of  the  final  HWC  rule  such  as, 
the  streamlined  permit  modification 
procedures  discussed  at  17455  in  the 
proposal;  as  well  as.  the  waste 
minimization  option  for  extension  of  the 
compliance  date  to  allow  for  the 
application  of  waste  minimization 
controls  to  meet  the  final  standards 
discussed  at  17417.  The  streamlined 
pennit  modification  procedures  would 
reduce  the  administrative  requirements 
and  time  necessary  to  begin 
modification  procedures  required  to 
comply  with  the  final  standards.  The 
waste  minimization  compliance  date 
extension  option,  which  provides  an 
additional  avenue  for  facilities  to 
request  an  extension  of  the  compliance 
date,  would  afford  facilities  that  choose 
to  institute  waste  minimization 
measures  an  additional  year  to  complete 
these  actions. 


However,  even  with  the  special 
provisions  under  consideration,  sources 
may  require  the  full  amount  of  time 
allowed  under  the  CAA  to  comply. 
Therefore,  the  Agency  is  also 
considering  a  revised  implementation 
scheme  that  will  allow  for  a  simplified 
approach  consistent  Mrith  the 
implementation  of  general  CAA-MACT 
rules.  This  approach  would  provide 
both  additional  relief  to  sources 
complying  with  the  final  rule,  and 
information  regarding  a  source's 
compliance  status  on  the  compliance 
date  for  the  Agency.  The  specifics  of 
this  new  option  are  explained  in  greater 
detail  in  the  following  paragraphs. 
Comments  are  requested  on  this  new 
approach  to  implementing  the  HWC 
MACT  standards. 

A.  Definition  of  Compliance  Date 

Todajb  the  Agency  is  considering  a 
revision  to  the  proposed  defiiiition  of 
compliance  date.  Under  this  revised 
approach,  HWC  sources  would  follow 
the  CAA-MACT  schedule  for 
demonstration  of  compliance,  through 
MACT  performance  testing  and 
submission  of  test  results,  contained  in 
§  63.7.  Under  that  section,  afiiected 
sources  must  conduct  performance  tests 
within  180  days  following  the 
compliance  date,  and  sulnnit  the  results 
of  the  tests  60  days  following  the 
completion  of  the  performance  test^ 
This  CAA-based  approach  responds  to 
the  comments  questioning  our  revised 
definition  of  compliance  date  and 
would  achieve  a  mora  consistent 
implementation  framework.  However, 
because  the  Agency  is  concerned  about 
the  compliance  status  of  affected 
sources  on  the  compliance  date,  the 
Agency  also  seeks  comment  on 
provisions  to  enhance  the  general 
requirements  for  HWCs  with  a 
requirement  for  the  submission  of  a 
"precOTtification  of  compliance"  in  the 
final  rule.  A  precertification  of 
compliance  would  require  facilities  to 
prec»rtify  their  compliance  status  on  the 
compliance  date.  The  details  of  the 
precertification  of  compliance  are 
described  in  greater  detail  in  the 
following  paragraphs. 

B.  Pr»<}ertification  of  Compliance 

Today  the  EPA  is  seeking  comment  on 
an  option  which  would  require  sources 
to  submit  a  notification  to  regulatory 
agencies  that  details  the  operating  limits 
a  unit  will  be  operated  under  in  the 
intevim  period  following  the  compliance 


date  but  before  the  res\ilts  of  the  initial 
comprehensive  performance  test  are 
submitted.  This  notification,  the 
precertification  of  compliance,  would 
include  all  of  the  information  necessary 
to  determine  the  compliance  status  of  an 
afEscted  source  (e.g.,  automatic  waste 
fised  cutoff  limits,  faedrate  limits, 
emission  control  device  operating 
limits,  etc.)  diuing  the  240  day  period 
after  the  compliance  date.  At  a 
minimiim,  the  fMnlity  would  be 
required  to  establish  operating  limits  on 
all  of  the  parameters  identified  in  the 
proposed  monitoring  requirements 
found  in  table  V.2.1  at  17419  of  the 
proposed  rule.  This  approach  is 
appropriate  because  these  facilities  are 
already  regulated  undw  RCRA.  There 
should  not  be  any  ambiguity  for  these 
facilities  in  terms  of  being  between 
regulatory  regimes  at  any  point  in  time. 

The  operating  limits  in  the 
precertification  of  compliance  would  be 
enforceable  limits.^  However,  if 
following  the  initial  comprehensive 
performance  test,  the  facility's 
precertification  of  compliance 
designated  operating  limits  are  found  to 
have  been  inadequate  to  ensiue 
compliance  with  the  MACT  standards, 
the  facility  will  not  be  deemed  out  of 
compliance  with  the  MACT  emissions 
standards.  EPA  invites  comment  on  this 
approach,  and  specifically  invites 
comment  on  the  necessity  of 
establishing  opmating  limits  on  the 
entire  set  of  parameters  identified  in 
table  V.2.1. 

C  Consequences  of  Non-compliance 

As  mentioned  earlier,  the  Agency 
proposed  a  number  of  serious 
consequences  that  would  befall  a  source 
that  misses  the  compliance  date  (61  PR 
17416).  The  Agency  proposed  these 
consequences  to  provide  an  incentive 
for  affected  sources  to  move  swiftly  to 
comply  with  the  final  standards.  In 
response  to  the  proposal,  through 
written  comments  from  industry  and 
during  round  table  discussions  with 
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affected  parties,  the  Agency  received 
information  suggesting  that  imposition 
of  these  consequences  through 
regulatory  language  was  unnecessary. 
Consequently,  the  Agency  is 
considering  deleting  those  specific 
consequences  from  the  regulatory 
language  and  relying  on  the  regidating 
agency's  policy  regarding  enforcement 
response  to  govern  the  type  of 
enforcement  response  at  a  facility  that 
fails  to  meet  the  compliance  deadline. 

Upon  review  of  this  enforcement 
process,  the  Agency  is  presently 
inclined  to  apply  the  normal  CAA 
enforcement  procedtires  to  non- 
compliant  sources  in  the  final  rule  for 
hazardous  waste  combustors. 

17.  Compliance  Requirements 

In  this  section,  we  discuss  several 
compliance  issues:  (1)  Compliance  with 
caibon  monoxide  (CO)  and/or  HC 
emission  standards;  (2)  compliance  with 
a  startup,  shutdown,  and  malfunction 
plan  when  not  burning  hazardous 
waste;  (3)  metals  extrapolation  and 
interpofation  considerations;  (4)  site- 
specific  variances  for  cement  kilns  and 
LWAKs  because  of  inability  to  meet  the 
standards  solely  due  to  metals  or 
chlorine  in  raw  materials;  and  (5) 
emissions  averaging  for  cement  kilns 
with  unique  design  or  operating 
features. 

A.  Compliance  With  CO  and/or  HC 
Emission  Standards 

The  Agency  proposed  MACT 
emission  standards  for  both  CO  and  HC 
for  incinerators  and  LWAKs  as 
surrogates  to  control  emissions  of 
organic  HAPs.  Cement  kilns  would  be 
required  to  comply  with  either  a  CO  or 
HC  standard  because  of  raw  material 
considerations.  See  61  FR  at  17375-6. 
The  Agency  explained  that  relying  on 
only  00  or  HC  alone  appeared  to  have 
drawbacks,  and  thus  proposed  that 
incinnators  and  LWAKs  comply  with 
emissions  standards  for  both. 
Nonetheless,  the  Agency  acknowledged 
that  requiring  compliance  with 
standaids  for  both  CO  and  HC  may  be 
unnecessarily  redundant,  and  requested 
comment  on  the  following  alternative 
approaches:  (1)  Giving  sources  the 
option  of  complying  with  either  00  or 
HC;  or  (2)  establishing  a  MACT  standard 
for  eidier  00  or  HC,  but  not  both. 

Although  the  Agency  is  continuing  to 
evaluate  comments  and  options*'  on 


'"  We  are  alao  svahiating  anodiar  optioa  wharaby 
complianca  with  Om  HC  limit  would  ba  raquind, 
and  a  sita-spadfic  OO  limit  (but  not  lowar  than  100 
ppmT,  the  propoaad  MACT  standard)  would  also  ba 
astablishad.  This  optioa  wrould  provida  aaturanca 
that  HC  amiaaiona  an  within  dlowaUa  lavais.  and 
by  also  limiting  OO,  it  would  giva  tha  oparator 


how  to  limit  CO  and/or  HC  to  control 
organic  HAPs,  we  invite  comment  on  an 
additional  feature  of  the  first  option 
whereby  a  source  can  elect  to  comply 
with  eiihat  the  CO  or  HC  standard. 
Under  this  approach,  a  source  that 
elects  to  comply  with  the  CO  standard 
(rather  than  the  HC  standard)  would  be 
reqiiired  to  docimient  during  the 
performance  test  compliance  with  the 
HC  limit  This  is  necessary  becatise  we 
have  some  (limited)  data  that  show  a 
source  can  have  HC  levels  escceeding  the 
standard  discussed  in  today's  notice 
while  meeting  the  CO  limit  Even 
though  the  vast  majority  of  the  data 
indicate  that  HC  will  be  low  when  CO 
levels  are  low,  a  requirement  to  confirm 

~  this  relationship  on  a  site-specific  basis 
may  be  warranted. 

'To  confirm  the  relationship  during 
the  performance  test,  the  source  woudd 
use  a  portable  HC  monitor  to  document 
that  HC  leveb  are  below  the  MACT 
standard.  This  is  not  expected  to  be  a 
burdensome  test  Further,  however,  to 
ensure  that  the  CO/HC  relationship  is 
maintained  over  the  range  of  operating 
conditions  that  the  facility  may 
ultimately  employ,  we  are  considning 
whether  to  require  the  source  to 
establish  limits  on  key  operating 
parameters  than  can  aSect  combustion 
efficiency  tand  thus  HC  emissions).  The 
limits  would  be  established  based  on 
parameter  values  observed  while 
demonstrating  the  CO/HC  relationship, 
during  the  pj^ormance  test 

We  specifically  request  comment  on 
which  key  parameters  should  be  limited 
to  ensure  that  the  CO/HC  relationship  is 

"maintained.  Further,  we  request 
comment  on  whether  these  key 
parameters  should  be  identified  on  a 
national  basis  or  a  site-specific  basis 
during  review  of  the  performance  test 
protocol.  In  providing  comment  note 
that  the  Agency  has  already  proposed  to 
establish  site-specific  limits  on  several 
combustion-related  parameters  to 
ensure  compliance  with  the  D/F 
eAiission  standard  (e.g..  minimiiin 
combustion  chamber  temperature; 
maximum  waste  faedrate;  and  for  batch 
fed  units,  maximum  batch  size  and 
feeding  frequency,  and  fninimiifn 
oxygen  omcentration  in  the  combustion 
gas).  In  addition,  note  that  it  may  be 
appropriate  to  identify  as  key 
parameters  (for  purposes  of  ensuring 
that  the  CO/HC  relationship  is 
maintained)  those  parametms  fiDr  which 
limits  are  currently  est^lished  during 
destruction  and  removal  effidency 
(PRE)  testing,  including:  (1)  Minimum 


advance  notica  of  a  potaotial 
thus  helping  to  avoid  an 
standard. 


inHClav^. 
ofthaHC 


combustion  temperature  at  each 
combustion  chamber  or  feed  location: 

(2)  miniTniim  combustion  gf  residence 
time  (i.e.,  maximum  combustion  gas 
velocity,  or  appropriate  sunogate);  and 

(3)  minimum  combustion  gas  oxygen 
concentration.  If  the  Agency  determines 
that  DRE  testing  is  not  necessary  for 
some  types  of  sources,  as  discussed  in 
Section  m  below,  testing  to  document 
the  CO/HC  relationship  would  be  used 
to  establish  limits  on  these  heretofore 
DRE-limited  parameters. 

B.  Startup.  Shutdown,  and  Malfunction 
Plans 

The  Agency  proposed  that  startup, 
shutdown  and  malfunction  plans  are 
not  necessary  for  hazardous  waste 
combustion  sources  because  the 
allowances  that  such  plans  provide  are 
not  appropriate  for  hazardous  waste 
combustors  (61  FR  17449).  Specifically, 
the  Agency  stated  that  EPA  did  not  need 
information  regarding  how  quickly  a 
source  is  able  to  correct  a  malfunction 
to  come  back  into  compliance  with  the 
standards  because  affected  sources 
cannot  bum  waste  unless  the  source  is 
in  compliance  Mrith  all  applicabla 
standards. 

However,  in  comments,  the  Agency 
was  informed  of  a  few  situations  in 
which  it  is  appropriate  for  sources  to 
comply  with  a  startup,  shutdown,  and 
malfimction  plan.  These  situations 
include  those  in  which  sources 
temporarily  stop  burning  hazardous 
waste  but  intend  to  resume  btuning 
hazardous  waste  in  the  near  future.  The 
examples  presented  to  the  Agency 
involve  production  units  (i.e.,  cement 
kilns,  LWAKs,  and  possibly  on-site 
incinerators  equipped  with  waste  heat 
boilers  to  generate  steam  or  beat  at  a 
chemical  production  facility)  that  must 
continue  operations  followbog  waste 
feed  cutoff  to  maintain  production  at  the 
facility.  Also,  commenters  cited 
temporary  shutdowns  necessary  for 
planned  maintenance  to  be  performed 
on  the  unit 

In  Ught  of  these  comments,  the 
Agency  is  rethinking  its  proposed 
approach  and  requests  comment  on  a 
requirement  for  sources  to  comply  with 
the  provisions  listed  in  §  63.7  regarding 
startup,  shutdown  and  malfunction 
plans,  including  the  reporting 
requiranents  of  $  63.10(dX5)n)-  These 
provisions  would  ^>ply  at  HWCs  when 
waste  is  not  being  fed  or  does  not 
remain  in  the  combustor,  excluding 
automatic  waste  feed  cutoff  events. 

Sources  would  be  subject  to  the 
standards  at  all  times,  and  the 
malfunction  plan  would  only  apply 
during  times  when  the  source  is  either 
temporarily  not  burning  waste  or  when 
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waste  no  longer  remains  in  the 
combustor.  For  example,  if  a  soiuce  is 
temporarily  not  burning  waste  and  a 
malfunction  occurs  that  is  followed  by 
an  exceedance  of  an  applicable 
standard,  the  source  will  not  be  in 
violation  as  long  as  it  is  complying  with 
the  procedures  outlined  in  the 
malfunction  plan.  On  the  other  hand,  if 
a  source  is  burning  waste  and  a 
malfunction  occurs  that  necessitates  an 
automatic  waste  feed  cutoff  followed  by 
an  exceedence  of  a  standard,  the  source 
would  be  in  violation  regardless  of 
whether  the  source  is  complying  with 
the  malfunction  plan.** 

Therefore,  under  this  option,  a  source 
may  develop  a  malfunction  plan  that 
details  the  situations  in  which  the 
source  is  intentionally  not  feeding 
waste,  or  that  details  the  situations 
when  certain  emission  control  devices 
will  not  be  in  operation. 

C  Metals  Extrapolation  and 
Interpolation  Considerations 

In  the  NPRM,  the  Agency  discussed 
the  operating  conditions  under  which  a 
source  will  likely  operate  to 
demonstrate  compliance  %vith  the  metals 
emission  limits  identified  in  the 
propped  rule  (61  FR  at  17428-30).  The 
Agency  also  acknowledged  in  the 
proposal  that  operators  will  likely  want 
to  operate  their  luiits  during 
comprehensive  performance  tests  close 
to  the  edge  of  the  operating  envelope  so 
that  they  can  comply  with  the  emission 
standards  and  still  achieve  the 
necessary  operational  flexibility 
required  by  the  facility.  EPA  further 
stated  that,  to  achieve  a  sufficient  level 
of  operational  flexibility,  sources  could 
be  expected  to  engage  in  the  spiking  of 
metals  into  the  waste  matrix,  which  is 
a  practice  that  concerns  the  Agency. 
EPA's  concern  extends  to  the  overall 
metals  loading  to  the  environment  (for 
example,  Hg  and  Pb).  exposure  of 
facility  employees,  and  exposure  of 
surrounding  community  to  higher  than 
normal  metals  concentrations  due  to 
testing  procedures  that  are  for  the 
purposes  of  developing  waste  faedrate 
limits  and  operational  flexibility. 

Thoefbre,  the  Agency  has 
investigated  approaches  that  may 
provide  a  method  to  afford  additional 
metals  faedrate  flexibility  without  the 
need  of  high  metals  spildng  (otherwise 
necessary  to  identify  a  metals  feedrate 
for  an  associated  metals  emission 


level).*"  One  promising  approach  would 
use  a  statistical  extrapolation 
methodolo^.*" 

Under  this  approach  a  source  would 
use  the  metal  feedrates  and  emission 
rates  associated  with  a  MACT 
performance  test  to  extrapolate  to  higher 
allowable  feedrates  and  emission  rates. 
The  Agency  believes  that  the  upward 
extrapolation  procedure  developed  can 
conservatively  be  used  to  allow  for 
higher  metals  feedrate  limits,  but  still 
ensure  that  the  facility  is  well  within 
any  applicable  MACT  (or  RCRA) 
emissions  limit.^^  Although  downward 
interpolation  (i.e..  between  the 
measured  feedrate  and  emission  level 
and  zero)  was  also  investigated,  the 
Agency  is  concerned  that  downward 
interpolation  may  not  be  conservative 
primarily  because  system  removal 
efficiency  decreases  as  metal  feedrate 
decreases.  Thus,  projected  emissions  at 
lower  feedrates  may  in  fact  be  lower 
than  actual  emissions.  Consequently, 
the  Agency  is  not  inclined  to  allow 
downwsLrd  interpolation. 

The  Agency  expects  that  any 
extrapolation  methodology  would  be 
reviewed  and  approved  by  regulatory 
officials.  Sources  would  request 
approval  to  extrapolate  feedrates  as  part 
of  the  p«formance  test  plan  that  would 
be  submitted  at  least  60  days  prior  to  the 
test  date.  See  §  63.7(b)  and  (c)  and 


**Thu  ntuatkn  would  be  considand  •  violatioa 
imlaM  the  lourcs  can  documaot  that  tha 
eKceadanca  occuirad  after  waste  was  do  longer  in 
the  combustor  and  the  residuals  of  the  wrasta 
combustioo  process  had  been  treated  by  the 
poUutioa  cootiol  equipmaaL 


*%S0a  USEPA.  Draft  Technical  Support  Document 
for  HWC  MACT  Standards  (NOOA).  Volume  IB: 
Evaluation  of  Metal  Kmissinns  Database  to 
Invaatigite  Extrapolalifm  and  Intarpolatian  lasues. 
April  1997. 

'o  Extrapolations  woald  be  based  on  applying  a 
conservative  "universal  variability  factor"  (UVF) 
multiplier  to  the  test  condition  average.  The  UVF 
is  based  on  evaluating  within-test  condition 
emissions  variability  for  each  metal  in  the  Agency's 
trial  bum  and  BIF  certification  of  compliance  metal 
emissions  database.  It  repreaeots  (in  log  form)  a 
"residual"  level  that  95  percent  of  the  residual 
population  is  below,  where  the  residual  is  defined 
as  the  difierence  between  the  log  of  the  mnisaion 
level  for  each  test  condition  mn  and  the  log  of  the 
teal  condition  svarage.  The  UVF  would  range  from 
3x  to  5x  depending  on  the  volatility  grouping  for 
the  metal.  Given  tha  conservatism  of  the  UVF,  a  laM 
conaarvative  approach  would  be  used  (i.e.,  melding 
axtiapolating  using  the  UVF  with  extrapolating 
from  the  *»'fli'«^  ran  in  a  teat  condition)  to 
extiapoiato  to  faediata  and  emission  levels  close  to 
levels  actually  tested. 

>i  Under  the  extrapolation  approach,  sonicaa 
would  be  required  to  feed  metals  at  no  lasa  than 
normal  rates  to  narrow  the  amount  of  BCbapoiation 
sooghL  Further,  we  expect  that  soma  spildng  would 
be  desired  to  inoease  coofidanca  in  lb*  — asured 
taediate  lavals  that  will  ha  used  to  proiact  UgiMr 
allowable  isadfalas  (i.e.,  tba  arrora  aaaociatad  with 
sampling  and  analyzing  haleroganaous 
waatastTeama  can  be  minimiMri  by  spiking  kno«ni 
quantities).  However,  the  Aynry  doaa  not  want  . 
sources  to  axtiapolate  to  allowable  faediatei  that  are 
significantly  higher  than  their  historical  range  of 
feediates  (i.e.,  extrapolated  faedratea  should  ha 
limited  close  to  the  historical  levels  that  a  source 
actually  fisd).  This  may  work  to  limit  the  practical 
utility  of  axtrapolation. 


proposed  §63.1208.  The  review  would 
consider  in  particular  whether:  (1) 
Performance  test  metal  feedrates  were 
appropriate  (e.g.,  whether  feedrates 
were  at  least  at  normal  levels; 
defending  on  the  heterogeneity  of  the 
waste,  whether  some  level  of  spiking 
would  be  appropriate;  and  whether  the 
physical  form  and  species  of  spiked 
material  is  appropriate);  and  (2)  whether 
the  requested,  extrapolated  feedrates 
were  warranted  considering  historical 
metal  feedrate  data.  In  addition, 
regulatory  officials  would  review  the 
performance  test  results  in  making  a 
finding  of  compliance  required  by 
§  63.6(f)(3)  to  ensure  that  emission  test 
results  have  been  interpreted  properly 
and  that  the  extrapolation  procedure  is 
appropriate  for  the  source. 

The  Agency  is  discussing  this 
approach  with  some  hesitation  because 
facilities  would  be  able  to:  (1)  Feed 
metals  at  higher  rates  without  a  specific 
compliance  demonstration  of  the 
associated  metals  emissions;  and  (2) 
obtain  approval  to  feed  metals  at  higher 
levels  than  normal,  even  though  all 
combustion  facilities  should  be  trying  to 
minimize  metals  feedrates.  However, 
because  the  Agency  remains  concerned 
that  sources  would  otherwise  continue 
to  feed  metals  during  compliance  testing 
at  high  levels,'^  to  it  may  be  appropriate 
to  consider  this  extrapolation  approach 
as  a  means  to  reduce  unnecessary 
emissions  and  costs  incurred  by 
facilities  (and  the  health  risk  to  testing 
personnel)  during  performance  tests. 

EPA  invites  comment  on  this 
extrapolation  approach,  and  in 
particular,  as  to  whether  the  approach  is 
adequately  conservative  and  practicable. 

D.  Consideration  of  Site-Specific 
Variances  for  Cement  Kilns  and  LWAKs 

The  Cement  Kiln  Recycling  Coalition 
(CKRC)  has  provided  comments  on  the 
proposed  rule  suggesting  that  two 
variance  procedures  be  incorporated  in 
the  final  rule:  (1)  Waiver  of  the  Hg, 
SVM,  LVM,  and/or  HCUC12  standards 
when  metals  or  chlorine  in  minerals  and 
related  process  matnials  cause  the 
source  to  exceed  the  standard  even 
though  the  source  is  demonstrable  using 
MACT  control;  and  (2)  waiver  of  the  HC 
standard  for  the  main  stack  of  a  long 
Idln  that  does  not  monitor  CO  or  HC  in 
the  by-pass  duct  when  organics 
desorbed  solely  from  minerals  and. 
related  process  materials  cause  the 
source  to  exceed  the  standard  in  the 
main  stack. 


CKRC  notes  that  the  Conference 
Report  for  the  Qean  Air  Amendments  of 
1990  "states  that: 

For  categories  and  subcategories  of  sotm»s 
of  hazardotu  air  pollutants  engaged  in 
mining,  extraction,  beneficiation,  and 
pnxessing  of  nonferrous  ores,  concentrates, 
minerals,  metals,  and  related  process 
materials,  the  Administrator  shall  not 
consider  the  substitution  of,  or  other  changes 
in,  metal-  or  mineral-bearing  raw  materials 
that  are  used  as  feedstocks  or  materials 
inputs,  *  *  *  in  setting  emission  standanb, 
work  practice  standards,  operating  standards 
or  other  prohibitions  or  reqtiirements  or 
limitations  imder  this  section  for  such 
categories  and  subcategories. 

It  should  be  noted  that  this  language 
is  not  reflected  in  the  legislative  text, 
which  states  without  caveat  that  MACT 
standards  may  be  based  on  "process 
changes,  substitution  of  materiab  or 
other  modifications."  CAA  section 
112(d)(2)(A). ^*  However,  assuming  that 
CKRC's  request  for  these  variances  has 
merit,  and  if  the  variances  are 
incorporated  in  the  final  rule,  they 
would  apply  to  LWAKs  as  well  given 
that  LWAJC  raw  materials  could  also 
cause  those  combustors  to  exceed  the 
standards  using  MACT  control.  We 
solicit  comment  on  whether  these 
variances  are  appropriate  and  workable, 
and  on  the  potential  issues  raised 
below." 

1.  Variance  for  metals  or  chlorine  in 
minerals  and  related  process  materials. 
It  may  be  appropriate  to  waive  any 
MACT  standard  for  a  metal  or  group  of 
metals  or  the  standard  for  HC1/C12  if  the 
source  documents  that  it  cannot  comply 
with  the  standard  while  using  MACT 
control  solely  because  of  raw  material 
feed.  As  examples,  MACT  control  for  Hg 
would  be  hazardous  waste  feedrate 
control  at  a  specified  MTEC.  MACT 
control  for  SVM  and  LVM  would  also  be 
feedrate  control  at  a  specified  MTEC 
and  compliance  with  the  PM  standard. 
A  condition  of  the  variance  could  be 
that  the  source  would  be  required  to 
doctunent  that  the  concentration  of 
metal  or  chlorine  (for  which  it  is  seeking 
the  variance)  in  hazardous  waste  and 
any  non-mineral  feedstock  is  within  the 
range  of  normal  levels  for  the  industry. 
This  would  ensure  that  metals  and 
chlorine  emissions  attributable  to  non- 
mineral  feedstreams  are  equivalent  to 
those  from  sources  meeting  MACT. 


<*To  adiiava  openUonal  llaxifaility  dua  to 
practical  taating  and  compUanoe  reatrictiona. 


«H.R.  Rep.  No.  101-9S2,  at  p.339.  lOlst  Cong., 
2d  Sess.  (Oct  26.  1990). 

^CKRC  cites  additional  authority  in  its  letter  to 
B.  Holloway  and  F.  Behan  (USEPA)  of  March  10. 
1997  addressing  these  issues.  Available  in  RCRA 
Docket  t  F-97-CS4A-FFFFF. 

"To  meet  its  RCRA  mandate,  the  Agency  would 
continue  to  evaluate  emissions  under  the  omnibus 
permit  authority  to  ensure  that  controls  were 
adequate  to  protect  human  health  and  the 
environment 


We  therefore  request  comment  on  the 
following  issues: 

•  How  would  normal  levels  be 
determined?  What  statistics  should  be 
used?  What  should  be  the  baseline  year 
for  the  determination  (e.g.,  a  given  year 
(2000,  or  the  compliance  date  of  the 
rule)? 

•  Should  the  variance  be  granted  oidy 
if  the  hazardous  waste  and/or  non- 
mineral  feedstreams  have  lower  than 
normal  levels  of  metals  or  chlorine? 
How  much  lower  (e.g.,  25th  percentile 
levels,  40th  percentile  levels)? 

•  Would  It  be  necessary  to  establish     < 
the  normal  levels  in  the  rule,  or  should 
they  be  established  initially,  on  a  case- 
by-case  basis? 

•  Should  the  Agency  be  concerned  if 
levels  of  metals  or  chlorine  in  mineral 
feedstocks  decline  over  time  thus 
enabling  the  source  to  meet  the 
standard?  If  so,  what  monitoring 
approach  would  be  appropriate  to 
identify  when  that  occurred? 

a  when  should  variance  petitions  be 
submitted  to  the  State  or  EPA  regulatory 
officials  (e.g..  120  or  180  days  prior  to 
the  compliance  date)? 

2.  Variance  for  organics  in  minerals 
and  related  process  materials. 

Although  current  BIF  regulations 
limit  HC  levels  in  kilns  to  20  ppmv 
irrespective  of  the  source  of  the 
hydrtx:arbons  ^  and  the  Agency 
proposed  to  maintain  that  standard 
under  MACT.  CKRC  notes  that  some 
sources  have  to  operate  inefficientiy  to 
meet  the  standard.  For  example,  a 
source  may  have  to  operate  iMck-end 
temperatures  at  higher  than  normal 
levels  to  oxidize  enough  of  the  organics 
being  desorbed  to  meet  the  HC  standard. 
This  means  that  more  fuel  than  normal 
must  be  fired  to  provide  the  extra  heat 
at  the  back-end.^'' 

CKRC  has  suggested  approaches 
whereby  a  source  can  document  that 
hazardous  waste  is  being  burned  in 
compliance  with  either  the  CO  limit  of 
100  ppmv  or  the  HC  limit  of  10  ppmv.^* 
In  situations  where  the  kiln  can  monitor 
a  representative  sample  of  combustion 
gas  at  mid-lfdln  at  least  temporarily 


^The  Agency  has  acknowledged  that  HC  in  the 
main  stack  of  a  long  kiln  can  be  generated  by 
desorption  of  trace  organics  in  raw  material 
feedstocks  as  well  as  frtim  fuel  combustion. 

"  Higher  back-end  temperatures  may  be 
associated  with  higher  rates  of  D/F  formation. 

"  Neither  approach  would  appear  to  be 
appropriate  for  kilns  that  feed  hazardous  waste  at 
locations  other  than  the  clinker  end.  The  concern 
is  that  the  kiln  gas  that  is  withdrawn  for  testing  at 
the  mid-kiln  location  for  compliance  with  the  CO 
or  HC  limit  may  not  be  representative  of  hazardous 
waste  combustion  gases  (i.e.,  either  because  the 
hazardous  waste  is  being  fired  downstream  or,  if  the 
waste  is  fired  at  mid-kiln,  tha  waste  combustion 
gases  may  not  be  thoroughly  mixed  at  the  point  of 
kiln  gu  «rithdra%val  far  00  and  HC  monitoring). 


during  a  performance  test  to  document 
compliance  with  the  CO  limit  of  100 
ppmv  (or  a  HC  limit  of  10  ppmv).  limits 
on  key  combustion  parameters  would  be 
established  based  on  operations  during 
the  performance  test  "Hie  operating 
limits  would  be  continuously  monitored 
to  ensMre  compliance  with  the  CO  or  HC 
limits.  Limits  on  the  following  operating 
parameters  would  be  established:  kiln 
gas  oxygen  at  the  kiln  ouUet;  kiln  gas 
residence  time  using  raw  matarJAl 
feedrate  as  a  surrogate;  and  combustion 
zone  temperature,  using  an  appropriate 
surrogate  or  measured  at  an  appropriate 
location. 

CKRC  also  suggested  that  sulfur 
hexafluoride  (SF6)  could  be  used  as  a 
continuously  monitored  compliance 
parameter  in  lieu  of  limits  on  other 
parameters,  except  oxygen.  This  is 
because  SF6  is  recognized  as  a 
temperature  labile  compound — ^it  is 
more  stable  than  most  any  other  toxic 
compoimd  under  a  temperature-failure 
mode  of  organics  destruction.  SF6  is 
not,  however,  an  indicator  of  oxygen- 
deficient  combustion  failure  modes — it 
is  destroyed  at  high  temperatures 
nrespective  of  oxygen  levels.  Given  that 
both  adequate  temperature  and  oxygen 
are  necessary  for  good  combustion,  an 
oxygen  limit  as  well  as  an  SF6  feed  limit 
and  emission  limit  wouJd  be  established 
under  this  option  based  on  a 
performance  test  documenting 
compliance  with  either  the  CO  or  HC 
limits  at  mid-kiln. 

Finally,  CKRC  suggested  variance 
approaches  for  the  more  problematic 
situation  where  a  kiln  is  not  able  to 
sample  Idln  gas  at  mid-kiln  for 
compliance  with  the  CO  or  IK  limit 
One  approach  would  be  to  allow  a  kiln 
to  document  compliance  with  the  CO 
limit  of  1(K)  ppmv  or  the  HC  limit  of  10 
ppmv  in  the  main  stack  when  burning 
hazardous  waste  but  temporarily 
feeding  imported,  low  organic  raw 
material.  Under  this  approach,  as  with 
the  approaches  discu^ed  above, 
operating  limits  on  oxygen  levels  in  kiln 
gas  at  the  Idln  outlet  residence  time  of 
combustion  gas,  and  combustion  zone 
temperature  would  be  established  based 
on  a  performance  test  using  the  low 
organic  raw  material.  Also,  continuous 
monitoring  of  limits  on  feedrates  and 
emission  rates  (based  on  [>erformance 
testing)  of  SF6  coidd  be  used  in  lieu  of 
establishing  limits  on  residence  time 
and  temperature. 

E.  Emissions  Averaging  for  Cement 
Kilns 

Several  cement  kilns  have  unique 
design  or  operating  prc»cedures  that 
warrant  special  consideration  in 
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demonstrating  compliance  with  the 
MACT  standards,  as  discussed  below. 

1.  Preheater  or  Preheater/Precalciner 
Kilns  with  Dual  Stacks.  Same  preheater 
or  praheater/precaldner  kilns  are 
designed  with  separate  main  and  alkali 
by-pass  stacks.  To  demonstrate 
compliance  with  the  emission  standards 
(other  than  the  OO/HC  standards  where 
compliance  is  based  on  emissions  in 
either  the  main  or  by-pass  stack),  it  is 
appropriate  to  allow  such  kihu  to 
document  either  that  both  stacks  meet 
the  applicable  emission  limits,  or  that 
the  stacks  meet  the  limits  considering 
flow-weighted  average  emissions.  This 
is  the  approach  currently  used  for 
compliance  for  the  PM  NSPS,  and  it  is 
appropriate  as  well  for  the  MACT 
standards  that  the  Agency  has  propoaed. 

2.  Kilns  that  operate  an  in-line  raw 
mill.  Some  cement  kilns  vent  the  kiln 
gas  through  the  mill  that  grinds  the  raw 
material  (i.e.,  raw  mill)  to  help  dry  the 
raw  material  before  charging  to  the  Idln. 
Such  dwBgn*  are  refaned  to  as  "in-line 
raw  mills".  When  the  raw  mill  is  out  of 
service  for  maintenanre,  approximately 
10%  of  the  time  annually,  Idln  gas  by- 
passes the  mill  and  is  vented  to  the 
stack  after  passing  through  the  PM 
control  device.  (Stored  milled  raw 
material  is  charged  during  these  periods 
of  mill  downtime.)  The  Cement  Kiln 
Recycling  Coalition  indicates  that 
emissions  of  HAPs  that  the  Agency 
proposed  to  regulate  can  be  different 
when  gas  is  vented  throu^  the  raw  mill 
versus  periods  of  time  when  the  mill  is 
out  of  service." 

It  appears  appropriate  to  base 
compliance  with  the  MACT  emission 
standards  for  such  kilns  on  a  time- 
weighted  average  basis.  Sources  would 
use  historical  information  on  utilization 
time  for  the  in-line  raw  mill  to  ' 
document  the  time-weighted  average 
and  would  present  this  information  to 
regulatory  officials  as  part  of  the  test 
plan.  Further,  sources  would  be 
required  to  conduct  performaiu»  testing 
under  both  operating  conditions:  with 
the  raw  mill  on-line  and  off-line. 

m.  DRE  Testing  Considerations 

In  the  NPRM.  the  Agency  proposed 
that  the  99.99  percent  destruction  and 
removal  efficiency  (DRE)  standard  be 
retained  under  RCRA  authority.  See  61 
FR  at  17447.  Although  EPA  could  have 
proposed  the  DRE  requirement  as  part  of 
the  MACT  standards  to  help  controf 
organic  HAPs,  the  Agency  explained 
that  doing  so  would  have  raised 
significant  practical  implementation 
concerns.  This  is  because  MACT    - 


standards  are  generally  self- 
implemented  by  facilities  to  a  large 
degree  whereas  DRE  testing  has 
historically  involved  a  detailed  and 
iterative  process  between  a  facility  and 
the  regulatory  agency. 

The  Agency  received  comments  that 
raised  other  concerns,  including:  (1) 
Whether  it  is  necessary  for  a  source  to 
actually  perform  a  DRE  test  to  ensure 
that  it  is  adiieving  EWE; »  and  (2)  how 
can  the  Agency  ensure  that  RCRA  DRE 
testing  is  cotvdinated  with  MACT 
4>erformance  testing. 

The  Agency  has  reconsidwed  DRE' 
testing  issues  and  is  today  requesting 
comment  on  options  for  ensuring 
compliance  with  a  DRE  standard,  and 
how  to  coordinate  DRE  testing  with 
MACT  performance  testing. 

A.  Options  for  Ensuring  Compliance 
with  a  DRE  Standard 

The  Agency  has  investigated  whether 
compliance  with  the  CO  or  HC  MACT 
standards  would  ensure  that  a  source  is 
achieving  99.99%  DRE^i.  The  vast 
preponderance  of  the  data  indicate  that 
when  a  source  is  achieving  CO  levels 
imder  100  ppmv  or  HC  levels  under  10 
ppmv.  it  is  virtually  always  also 
achieving  99.99%  DRE."  The  Agency's 
investigation  noted,  however,  an 


)*  CKRC  Comments.  August  19.  1996,  pp  112- 
113.  Docket  Number  RCSP-0170. 


<"  The  statutory  minimum  technology 
requirement  far  incinerators  (see  RCRA  3004(a)(B)) 
requires  the  "attainment"  of  99.99  percent 
destruction  and  removal  efficiency.  DRE  tasting 
could  be  replaced  by  an  alternative  that  is  equally 
or  more  stringent  (e.g.,  compliance  with  stringent 
limits  on  CO  or  HC)  to  ensure  attaiimwnt  of  99.99 
percent  DRE. 

*■  The  Afency  evaluated  approximately  455  DRE 
test  conditions,  where  CO  was  less  than  100  ppmv 
and  273  test  conditions  where  HC  was  less  than  12 
ppmv,  to  detennine  if  compliance  with  stringent 
CO  and  HC  limiu  would  ensure  that  99.99%  DRE 
Mras  being  achieved.  Ten  sources  Uled  DRE  even 
though  CO  or  HC  levels  were  below  100  ppmv  or 
12  ppmv  (on  a  run  average  basis),  respectively.  Nine 
of  the  failures  could  be  explained  by:  (1)  Selecting 
principal  organic  hazardous  constituents  (POHCa) 
that  were  slso  common  products  of  incomplete 
combustion;  (2)  foeding  low  concentrations  of 
POHCs  (a  phenomenon  of  DRE  testing  is  that  it  is 
very  difficult  to  meaiure  99.99%  DRE  when  POHCs 
are  fed  at  low  concentrations,  even  though  emission 
concentrations  may  be  trivial);  or  (3)  feeding 
aqueous  waste  with  such  low  concentrations  of 
organics  that,  even  under  poor  combustion 
conditions,  the  %*aste  did  not  generate  high  levels 
of  CO  or  HC  See  USE? A,  "Draft  Technical  Support 
Document  for  HWC  MACT  Standards  (NODA). 
Volume  n:  Evaluation  of  CO/HC  and  DRE 
Database".  April  1997. 

*>  It  could  be  argued  that  this  is  due  to  t¥ro 
Gictors:  (1)  during  successful  DRE  testing  many 
sources  operated  at  CO  or  HC  levels  that  were  well 
below  the  100/10  levels;  and  (2)  it  is  not  clear  that 
those  sources  «vould  continue  to  achieve  99.99% 
DRE  at  higher  CO  or  HC  levels  (but  not  exceeding 
the  100/10  levels).  This  is  unlikely  to  be  a  major 
contxm.  however,  because  combustion  devices 
operating  at  00  levels  under  100  ppmv  are 
generally  considered  to  be  operating  under  good 
combustion  conditions  that  would  ensure  99.99% 
DRE  in  any  event 


atypical,  failure  mode  for  the  CO/HC 
versus  DRE  relationship:  when  low 
organic  content  waste  is  fed  into  a 
region  of  a  combustor  other  than  the 
flame  zone  (e.g.,  into  an  unfired 
afterburner).  One  test  condition  of  the 
approximately  455  investigated  failed 
the  CO/HC  versus  DRE  relationship  for 
this  reason.  This  was  a  highly  imusual 
test  condition,  and  does  not  represent 
good  combustion  practice.  CO  levels 
were  likely  low  because  flame 
combustion  was  not  occurring,  and  HC 
was  likely  low  because  the  waste  could 
have  had  only  trace  levels  of  toxic 
organics  that  did  not  contribute 
significantly  to  the  HC  loading  (but 
which  could  nonetheless  pose  a  health 
or  environmental  hazard). 

Given  the  general  relationship 
between  CO,  HC,  and  DRE  and  the 
highly  ""'""ml  nature  of  the  lone 
exception,  the  Agency  is  considering 
whether  DRE  testing  is  warranted  in  all 
cases  for  sources  complying  with  the 
MACT  CO  and  HC  standards.  The  DRE 
test  is  a  compUcated,  expensive  test  In 
addition,  although  it  can  help  indirectly 
to  ensure  that  a  source  is  operating 
under  good  combustion  conditions,  it 
may  not  provide  the  operationally  direct 
level  of  assurance  of  good  combustion 
conditions  that  CO  or  HC  does.  The  data 
show  that  sources  can  be  achieving 
99.99%  DRE  even  though  CO  or  HC 
levels  exceed  values  considered  to 
represent  good  combustion  (i.e.,  CO  of 
100  ppmv.  HRA,  and  HC  of  10  ppmv. 
HRA)." 

Accordingly,  the  Agency  is 
considering  three  options  for  reducing 
the  DRE  testing  burden,  as  discussed 
below.^  Under  all  options  where  DRE 
testing  would  be  waived,  a  source 
would  have  to  be  in  compliant^  with 
the  final  MACT  standards  for  CO/HC, 
which  will  be  sufficient  to  show  ensure 
compliance  with  the  DRE  standard  as 
weU." 


"  Under  an  option  the  Agency  is  considering  for 
establishing  MACT  standards  for  CO  and  HC,  a 
source  would  be  able  to  elect  whether  to  comply 
with  either  the  CO  or  HC  standard.  Although  CO 
is  not  a  direct  measure  of  HC  emissions,  the  Agency 
is  considering  requiring  sources  that  elect  to 
comply  with  the  CO  standard  to  document  that 
their  HC  emissions  also  meet  the  standard. 

^The  Agency's  analysis  to  date  has  focused  on 
the  99.99%  DRE  standard.  We  have  not  investigated 
whether  sources  that  bum  "dioxin-listed  waste" 
under  $  264.343(a)(2)  and  are  required  to 
demonstrate  99.9999%  DRE  are  likely  to  achieve 
that  DRE  when  operating  under  stringent  CO  and 
HC  levels.  Given  that  there  are  few  HWCs  that  are 
permitted  to  manage  such  wastes  and  given  the 
high  toxicity  potential  of  such  wastes,  the  Agency 
is  inclined  to  continue  to  require  DRE  testing  at 
iicilities  handling  those  wastes. 

'^  Long  cement  kilns  generally  cannot  meet  the 
stringent  CO  and  HC  limits  applicable  for  waste 
cttmbustion  (i.e.,  100/10  ppmv)  because  of  organics 
in  raw  matariala.  Thus,  the  Agency  proposed  that 


B.  DRE  As  a  MACT  Versus  RCRA 
Standard 

In  investigating  approaches  to  ensure 
coordination  of  DRE  testing  with  MACT 
performance  testing,  the  Agency  has 
reconsidered  whether  the  DRE  standard 
could  be  effectively  implemented  as  a 
MACT  standard  (to  help  control  organic 
HAPs).  To  ensure  coordination  of  DRE 
and  MACT  performance  testing,  the 
Agency  is  considering  extending  the  test 
plan  review  period  from  the  proposed 
60  day  period  (see  proposed 
§  63.1208(e)  and  §  63.7(b)(1))  to  one  year 
to  allow  regulatory  officials  time  to 
consider  DRE  testing  in  context  with 
MACT  testing.  With  this  opportunity  for 
coordinating  the  testing,  the  Agency's 
concerns  expressed  at  proposal  about 
the  difficulty  of  implementing  the  DRE 
standard  under  the  self-implementing 
regime  of  MACT  may  be  largely 
overcome  (i.e.,  if  the  Agency 
incorporates  into  the  MACT  standards 
opportunity  to  review  and  approve  the 
DRE  test  protocol).  Thus,  the  Agency  is 
considering  incorporating  the  DRE 
standard  as  a  MACT  standard. 

Sources  wishing  to  perform  a 
combined  DRE  and  comprehensive 
performance  test  would  have  to  submit 
the  test  plan  one  year  in  advance  of  the 
test.  If  the  review  requires  more  than 
one  year,  the  Agency  can  extend  the 
testing  date  for  coordination  piuposes 
(assuming  the  source  has  made  a  good 
feith  effort  to  cooperate  with  regulatory 
officials  to  identify  an  appropriate  test 
protocol).  However,  there  would  be  no 
extensions  granted  for  the  initial 
comprehensive  performance  test 
because  it  is  imperative  that  sources 
document  compliance  with  the  MACT 
emission  standards  (including  those  for 
the  high  priority  HAPs,  D/F,  Hg)  on 
schedule.  Sources  wishing  to  perform  a 
combined  initial  comprehensive 
performance  and  DRE  test  would 
therefore  have  to  be  diligent  in  working 
with  regulatory  officials  to  ensure  that 


such  kilns  comply  with  a  CO  level  of  100  ppmv  or 
a  HC  level  of  20  ppmv.  Notwithstanding  the 
inability  to  document  good  combustion  conditions 
by  complying  with  stringent  CO/HC  limits,  the 
Agency  believes  that  cement  kiliu  that  fire 
hazardous  waste  into  the  clinker  end  of  the  kiln 
will  virtually  always  achieve  99.99%  DRE  because, 
to  make  marketable  products,  clinker  temperatures 
must  be  approximately  2700*  F,  and  combustion  gas 
temperatures  are  typically  several  hundred  degrees 
hotter  than  the  solids  temperature.  These 
temperatures  are  theoretiaiUy  high  enough  to 
ensure  destruction  of  organic  compounds  in  the 
waste.  Consequently,  such  kilns  should  not  be 
precluded  from  the  waivers  discussed  in  the  text 
If  such  a  kiln  were  to  inject  hazardous  waste  at 
non flame  zone  locations  such  as  mid-kiln  or  at  the 
raw  material  end  of  the  kiln,  however,  we  are 
concerned  that  DRE  may  not  always  be  achieved. 
The  kiln  would  not  be  eligible  for  the  DRE  waiver. 


the  combined  test  protocol  is  developed 
and  approved  in  a  timely  manner.^ 

The  Agency  invites  comment  on  these 
issues,  including  whether  DRE  should 
be  incorporated  as  a  MACT  standard, 
and  irrespective  of  that  decision, 
whether  a  one-year  review  period 
provides  adequate  opportunity  to 
review  a  combined  DRE  test  and 
comprehensive  performance  test 
protocol 

IV.  Notification  and  Reporting 
Requirement  Considerations 

A.  Public  and  Regulatory  Notification  of 
Intent  to  Comply 

In  the  proposed  rule,  the  Agency 
requested  comment  on  strategies  to 
encourage  or  require  affected  sources  to 
comply  with  the  final  emissions 
standards  at  the  earliest  possible  date. 
The  Agency  also  asked  for  views  on 
methods  that  could  be  used  to 
determine  when  a  source  could 
realistically  conclude  whether  it  will 
comply  in  a  timely  feshion  with  the 
final  standards  (61  FR  at  17416).  A 
ntmiber  of  commenters  ai^gued  for  the 
Agency  to  require  a  submission  bom 
affected  sources  that  identifies  whether 
and  how  the  facility  intends  to  comply 
with  the  final  standards.  This 
notification  requirement  was  referred  to 
as  a  "Notification  of  Intent  to  Comply." 
The  purpose  of  the  submission  woidd 
be  to  identify  the  sources  that  will  not 
comply  with  the  final  standards  so  that 
those  sources  could  be  forced  to 
terminate  waste  burning  activities  as 
soon  as  possible  following  the  effective 
date  of  the  final  HWC  rule. 

Other  commenters,  responding  to  our 
request  for  comment  regarding  the 
proposed  permit  modification  options 
(61  FR  at  17455),  suggested  that  all 
fecilities  be  required  to  submit  a  plan 
that  outlines  the  procedures  each 
facility  intends  to  follow  to  comply  with 
the  final  standards.  However,  the 
purpose  of  this  submission  woidd  be  to 
beghi  an  early  process  of 
communication  between  the  public  and 
the  facility  through  the  public 
disclosure  of  the  facility's  compliance 
strategy. 

The  Agency  has  reviewed  these 
comments  and  supports  the  goals  and 


"  The  Agency  also  considered  requiring  sources 
to  submit  draft  test  protocols  one  year  prior  to  the 
test  date,  regardless  if  the  comprehensive 
perionnance  test  is  to  be  combined  with  a  DRE 
demonstration.  We  determined  that  may  not  be 
appropriate,  however,  because  normal 
comprehensive  performance  tests  should  iMt 
require  a  review  process  longer  than  provided  i^ 
the  CAA-MACT  general  requirement  Therefore,  the 
one-year  test  review  period  would  only  apply  for 
those  sources  that  wish  to  coordinate  the 
comprehensive  performance  (or  confirmatoiy)  test 
with  a  DRE  teat 


purposes  of  a  requirement  that  compels 
sources  to  identify  their  intentions  to 
comply  with  the  final  rule,  and  to 
describe  how  they  will  achieve  that 
compliance.  Furthermore,  the  Agency 
supports  any  process  that  promotes 
public  notification  and  interaction  with 
respect  to  a  hazardous  waste 
combustor's  future  operations.  To  the 
extent  that  some  limitations  on  public 
participation  would  be  the  result  of  a 
streamlined  permit  modification  process 
that  may  be  finalized  ahead  of  the  HWC 
MACT  rule,  promotion  of  eeriy  public 
notification  and  intervention  in  this  part 
of  the  rule  is  appropriate  and  desirable 
given  our  general  policies  in  that  regard 
(see,  e.g.,  RCRA  Expanded  Public 
Participation  Rule,  60  FR  63417  (Dec. 
12, 1995)).  Therefore,  the  Agency  is 
considering  a  notification  requirement, 
based  on  and  growing  out  of  ideas  that 
were  presented  in  comments,  that  may 
be  applied  to  soiut:es  affected  by  the 
final  rule.  This  notification  requirement, 
called  the  Public  and  Regulatory 
Notification  of  Intent  to  Comply 
(PRNIC),  would  involve  the  Cacility 
submission  and  public  disclosure  of  a 
plan  that  relates  to  whether  and  how  the 
facility  intends  to  come  into  compliance 
with  the  final  standards. 

However,  due  to  enforcement  and 
implementation  issues,  the  Agency  is 
concerned  that  it  is  not  feasible  to  use 
a  submission  that  identifies  only  a 
fecilify's  future  "intentions"  as  the  legal 
basis  to  force  a  facility  to  terminate 
waste  burning  activities  before  the 
statutorily  based  compliance  period  of 
three  years.  Moreover,  any  official 
review  and  approval  of  such 
submissions  could  conceivably  slow 
down  the  rate  at  which  facilities  come 
into  compliance  with  the  final 
standards.  This  would  thwart  the 
objectives  of  a  streamlined  permit  and 
compliance  process. 

The  Agency  believes  that  the  most 
effiective  application  of  such  a 
submission  is  to  promote  public 
awareness,  as  well  as  disoission 
between  a  fiicility  and  its  community, 
which  will  afford  them  an  opportunity 
to  engage  in  discussions  regarding  the 
details  of  the  facility's  plans  to  comply 
with  the  final  standards.  However,  the 
Agency  does  not  intend  for  this 
submission  to  tmdergo  a  formal  review 
by  the  regulatory  agencies  involved. 

The  A^ncy  requests  comment  on  this 
option  which  requires  sources  to 
prepare  and  submit  for  public  comment 
a  notification  identifying  the  source's 
intentions  to  comply  with  the  final  nde 
as  well  as  the  strategy  they  intend  to 
follow  to  assure  compliance  by  the 
compliance  date.  This  notification 
requirement  would  apply  to  all  sources 
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burning  waste  on  the  eSective  date  of 
the  finaJ  tiWC  rule,  and  would  require 
sources  to  prepare  a  drait  notification, 
announce  the  availability  of  the  draft 
notification  as  well  as  a  future  informal 
public  meeting  to  disciiss  the  draft 
notification,  hold  an  informal  public 
meeting,  submit  the  final  notification  to 
all  appropriate  regulatory  agencies,  and 
update  the  notification  as  necessary. 

The  Agency  intends  for  the 
information  contained  in  the  draft 
notification  to  provide  enough  detail  so 
that  the  public  can  engage  in  a 
meaningful  review  of  the  facility's 
compliance  strategy.  For  example,  if  in 
the  draft  notification  a  facility  identifies 
and  describes  the  type(s)  of  control 
technique(s)  being  considered,  the 
facility  should  include,  as  appropriate, 
waste  minimization  and/or  pollution 
control  options  that  may  have  been 
evaluated. 

EPA  also  requests  comment  on  a 
requirement  for  afiiected  sources  to  hold 
at  least  one  informal  meeting  with  the 
public  before  submitting  the  final 
notification  to  the  appropriate 
regulatory  agencies.  The  goal  of  this 
informal  meeting  is  to  provide  a  forum 
to  facilitate  dialogue  between  the 
affected  source  and  its  community.  The 
meeting  should  provide  an  open, 
flexible  and  infcvmal  occasion  for  the 
facility  and  the  public  to  discuss  varioiis 
aspects  of  the  Caicility's  compliance 
strategy  because  it  provides  the  public 
direct  input  to  the  facility  owners/ 
operators.  In  addition,  the  meeting 
afEocds  facility  owner/operators  the 
opportunity  to  gain  an  understanding  of 
the  public's  expectations,  which  can 
then  be  addressed  and  included  in  the 
facility's  final  submission.  The  Agency 
anticipates  that  the  facility  and  the 
public  will  shan  ideas,  educate  each 
other,  and  continue  to  establish  a 
Cramowofk  for  sound  communication. 
However,  as  suggested  in  comments 
received  from  OOIC,*''  the  Agency 
understands  that  the  early  timing  of  the 
mueUng  may  affsct  a  facility's  ability  to 
have  complete  or  fully  accurate 
infoimation,  but  the  Agency  believes 
that  the  benefits  of  early  public 
involvement  and  access  to  information 
outweigh  the  drawbacks  of  incomplete 
information.  Furthermore,  the  time 
period  between  the  effective  date  of  the 
HWC  rule  and  the  informal  meeting 
announcement  should  provide  a  facility 
sufficient  time  to  coUect,  analyze,  select, 
and  plan  a  compliance  strategy. 
However,  comments  are  invited  on 
other  appropriate  time  periods  between 


«  Memotandum,  from  Cnig  Campbell  (CKRQ  to 
Matthew  Hal*  Jr.  (EPA),  regarding  complianca  plans 
under  the  HWC  MACT  Rule,  dated  Marcll  18. 1997. 


the  public  notification  and  the  informal 
public  meeting,  and  on  the  time  period 
necessary  to  collect  the  information 
required  for  the  PRNIC. 

Another  timing  issue  relates  to  when 
a  facility  should  notify  the  community 
regarding  the  availability  of  the  draft 
pS^C.  At  this  stage,  the  Agency  is 
considering  to  require  that  the 
notification  be  made  on  or  before  210 
days  following  the  effsctive  date  of  the 
final  HWC  rule.  This  would  necessitate 
that  an  announcement  of  the  informal 
public  meeting  and  the  availability  of 
the  draft  PRNIC  be  made  30  days  prior 
to  the  meeting  in  a  manner  that  is  likely 
to  reach  all  affected  members  of  the 
community.  The  Agency  is  considering 
that  this  aimouncement,  of  the  informal 
public  meeting  and  draft  PRNIC 
availability,  should  be  required  in  three 
ways:  As  a  display  advertisement  in  a 
newspaper  of  general  circulation;  as  a 
clearly  marked  sign  on  the  facility 
property;  and  as  a  radio  broadcast.  Each 
of  these  notices  would  have  to  include 
the  date,  time  and  location  of  the 
meeting,  a  brief  description  of  the 
purpose,  a  brief  description  of  the 
facility,  a  statement  asking  people  who 
need  special  access  to  notify  the  facility 
in  advance,  and  a  statement  describing 
how  the  draft  PRNIC  can  be  obtained. 
The  Agency  requests  conunent  on  this 
approach  that  requires  facilities  to  hold 
an  informal  public  meeting  prior  to  the 
submission  of  the  final  PRNIC  to  the 
regulatory  authorities. 

An  addational  requirement  of  the 
notification  approach  being  considered 
involves  the  submission,  to  the 
appropriate  regulatory  agencies,  of  the 
final  PRNIC  270  days  following  the 
effective  date  of  the  final  HWC  rule.  The 
submission  would  contain  the  following 
inforaiation:  The  name  and  location  of 
the  owner  operator  the  location  of  the 
source;  a  statement  as  to  whether  the 
source  is  a  major  or  area  source;  a 
description  olany  waste  minimization 
and  pollution  control  technique(s) 
considered;  a  description  of  the 
emission  monitoring  technique(s) 
considered;  a  description  of  the  waste 
minimization  and  pollution  control 
technique(s)  eCEsctiveness;  a  description 
of  the  evaluation  process  used  to  select 
the  waste  minimization  and/or 
pollution  control  technique(s);  and  an 
outline  of  the  key  dates  in  the  process 
that  the  facility  plans  to  follow  to 
implement  the  selected  waste 
minimization  and/or  pollution  control 
technique(s).  This  submittal  should  also 
capture  the  major  comments  or  ideas 
that  were  discussed  in  the  public 
meeting  or  that  were  submitted  in 
response  to  the  release  of  the  draft 
PRNIC 


The  final  requirement  of  the 
notification  approach  being  considered 
involves  updates  to  the  final  PRNIC 
following  a  significant  change  in  the 
facility's  implementation  strategy.  A 
significant  change  would  be  analogous 
to  a  change  that  would  trigger  a  RCRA 
class  two  or  class  three  permit 
modification  request,  and  would  apply 
only  to  changes  that  depart  from  the 
strategy  described  in  the  final  PRNIC 
Examples  of  some  changes  that  may  be 
considered  significant  changes  are  as 
follows:  A  change  in  the  pollution 
control  technique  to  be  implemented;  a 
request  for  permit  modification;  a 
request  for  an  extension  of  the 
compliance  date;  or  a  decision  to  stop 
or  to  continue  burning  waste  that  is 
contrary  to  the  finall'RNIC 
Additionally,  all  sources  could  be 
required  to  notify  the  public  via  a 
TPfliling  to  the  facility's  mailing  list 
within  30  days  following  a 
determination  that  a  significant  change 
has  occurred  in  the  facility's 
implementation  strategy.  The  change 
would  have  to  be  described  in  writing 
and  made  available  to  requesting  parties 
via  placement  in  an  information 
repository  or  through  direct  transmittal. 
This  requirement  would  be  in  keeping 
with  the  spirit  of  the  PRNIC,  which  is 
to  keep  the  public  informed  of  any 
significant  changes  in  the  facility's 
compliance  and  implementation  plan. 

The  Agmicy  invites  comment  on  this 
submittal  and  the  submittal  process,  and 
requests  information  on  the  benefits  and 
burden  associated  with  such  a  process. 
The  Agency  specifically  invites 
comment  on  the  use  of  permit 
modification  criteria  to  identify  a 
significant  rhnngp  that  would 
necessitate  an  iqidate  to  the  PRNIC 

B.  Data  Campression  Allowances 

The  Agency  is  considering  allowing 
the  use  of  data  compression  techniques 
in  the  recording  of  continuously 
monitored  parameters  imder  this  rule. 
This  is  in  response  to  comments  on  the 
proposed  rule  regarding  the  additional 
burden  associated  with  the  proposed 
monitoring  and  recording  requirements 
and  specific  requests  to  allow  data 
compression.  We  are  also  considering 
revisions  to  parts  264,  265  and  266  that 
would  be  conforming  revisions  to 
ensure  that  the  RCRA  nUes  are 
consistent  with  similar  provisions  of  the 
proposed  part  63  rules. 

Commenters  raised  the  issue  of  an 
additional  burden  by  the  proposed 
monitoring  and  recording  requirements. 
We  do  not  agree  that  the  proposed 
requirements  pose  significant  additional 
record  keeping  burdens  from  current 
regulations  (i.e.,  BIF  rule)  or  existing 


permit  requirements  under  RCRA. 
However,  we  are  interested  in  reducing 
the  information  burden — for  example, 
how  much  is  recorded  if  the  data  is 
automatically  evaluated  under  an 
established  set  of  specifications,  while 
maintaining  the  integrity  of  the  data  for 
compliance  evaluation  purposes. 

Briefly,  data  compression  is  the 
process  l^  which  a  facility 
automatically  evaluates  whether  a 
specific  data  point  needs  to  be  recorded. 
Data  compression  does  not  represent  a 
change  in  the  continuous  monitming 
requirement  proposed  in  rule.  One- 
minute  averages  will  continue  to  be 
generated.  However,  with  data 
compression,  each  one-minute  avera^ 
will  be  automatically  compared  with  a 
set  of  specifications  to  decide  the  need 
for  recording.  New  data  is  recorded 
when  the  one-minute  average  value  falls 
outside  the  set  of  specifications. 

This  option  should  provide  a  good 
opportunity  to  the  regulating  agencies  to 
focus  their  review  of  operating  data, 
because  facilities  using  data 
compression  will  record  data  that  is 
indicative  of  non-steady  state  operations 
more  fiequenUy  than  steady  state 
operations.  This  will  significantiy 
reduce,  up  to  90%,  the  data  subject  to 
review  by  the  regulating  agency  as  the 
facilities'  self-evaluate,  under  a 
previously  approved  set  of 
specifications,  the  data  being  recorded. 


The  dynamics  of  monitored 
parameters  are  not  uniform  across  the 
regulated  universe,  and  establishing 
national  specifications  for  data 
compression  techniques  in  this  nde  may 
not  be  feasible.  Different  data 
compression  techniques  can  be 
successfully  implemented  for  a 
monitored  parameter  to  obtain 
compressed  data  that  reflect  the 
performance  on  a  facility  specific  basis. 
As  a  result  the  Agency  is  considering 
allowing  the  soiuces  to  request  the 
regulatory  agency  to  use  data 
compression  techniques  that  reflect  site- 
specdfic  conditions  of  the  monitored 
parameters  and  establish  data 
compression  specifications  accordingly. 
Upon  approval,  sources  may  start  data 
compression  techniques  based  on  the 
approved  set  of  specification. 

At  a  minimum,  a  source 
implementing  data  compression  wall  be 
required  to  record  a  value  once  every 
ten  minutes.  In  combination  with  the 
appropriate  set  of  specifications,  a 
recorded  value  every  ten  minutes  will 
residt  in  a  potential  data  recording 
reduction  up  to  90%. 

As  a  guideline,  for  the  regulating 
agencies  and  sources  EPA  has 
developed  a  table  to  use  as  a  guideline 
developing  site-specific  spec^cation  for 
data  compression  techniques.  These  are 
the  basis  for  the  specification  in  the 
table: 


1.  Data  compression  limit.  The  closest 
level  to  a  permit  limit/standard  at  which 
reduced  recording  is  allowed.  Within 
this  level,  minute-by-minute  data 
recording  is  required.  The  data 
compression  limit  should  reflect  a  levd 
at  which  the  specific  parameter  is 
unlikely  to  exceed  its  permit  limit 
within  a  one-minute  change.  The  other 
consideration  is  to  set  a  data 
compression  limit  at  which  owners  and 
operators  can  practically  implement 
data  compression. 

2.  Fluctuation  limits.  The  permissible 
deviation  of  new  data  value  bom 
previously  generated  value.  This 
parameter  is  a  reflection  of  tolerance  of 
the  agency  to  allow  a  parametOT  to 
change  without  requiring  the  data  point 
to  be  recorded.  The  considerations  to 
establish  the  fluctuation  limits  are  (1) 
The  potential  of  the  regulated  parameter 
to  change  in  one  minute  and  cause  an 
exceedance  of  the  permit  limit  on  a 
rolling  average  basis  and;  (2)  the 
maximum  variation  tolerated  from  a 
change  of  other  related  operating 
parameters  (i.e.,  fuel  and  temperature, 
gas  flow  and  APCD  parameters). 

We  invite  comment  on  allowing  data 
compression  under  this  rule,  including 
revising  parts  264,  265  and  266,  and  on 
the  following  table: 


Fluctuation  and  Data  Compression  Limits  Expressed  as  Percentages  of  the  Permit/Standard  Limits 


Device 


GEMS 

gems 
gems 

GEMS 
GEMS 


Parameter 


hour 


Activated  cartxxi  injection 

Dioxin  inhK>itor 

Catalytic  oxideer 


Good  combustion  and  APCD  efficiency 
Feed  control  „ „ 


Weiscniiber 


Ionizing  wet  scrubber 


Dry  scrubber . 


Particulate  matter 
Cartxxi  monoxide  1 

Total  hydrocartXMi  

Total  mercury  10  hour 
Multi-melal  10  hour  .... 

HCJ 

Chlorine  ...._ , 

Max  inlet  temperature  to  dry  PM  APCD 

MIn  cartxxi  inieclion  leedrate  (cartxxi  feed  through  injector)  ... 

Min  carrier  fluid  liowrate  or  rauzle  pressure  drop 

Min  inhltxtor  feedrate 

Min  flue  gas  temperature  at  entrance 

Max  flue  gas  temperature  at  entrance „ 

Maximum  waste  feedrate 

Min  combustion  chamber  temperature  (exit  of  each  chamber) 

Maximum  flue  gas  flowrate  or  production  rate  

Maximum  total  melals  feedrate  (ad  streams) 

Maximum  pumpabte  liquid  metals  feedrate 

Maximum  total  ash  feedrate  (all  streams)  

Maximum  total  chlorine  feedrate  (aM  streams) . 

Minimum  pressure  drop  across  scrubber 

Min  liquid  feed  press 

Mininfujm  liquid  pH _.....„„.....„....._ _....„. 

Min  btowdown  (liquid  flowrate)  or  max  solid  content  in  liquid  .. 

Minimum  liquid  flow  to  gas  flow  ratio 

Minimum  pressure  drop  across  scrubber  

Minimum  liquid  feed  pressure „ 

Min  btowdown  (liquid  flowrate)  or  max  soM  content  in  liquid  ... 

Minimum  liquid  flow  to  gas  flow  ratio 

Min  power  input  (kVA  current  and  voNaga)  

Min  sort>ent  feodralo  ....... „._«.............„............„..........„....„ 


Fluctuaiion 

I* 


10% .... 
lOppm 
2ppm. 
10% .... 
10% .». 
10% ..- 

10% 

10*  F  .. 

5% 

20%  .... 
10% .... 
20- F... 
20*  F... 

10% 

20'F  _. 
10%.... 
10% ..... 

10% ..... 
10%  ..... 
0.5" 

20% 

0.5  pH  unit 

S%  ...„ 

10%: 

0.5"  water 

20% 

5% 

10% 

S% 

10% 


Date  compression 
limit 


60%. 

SOppm. 

60%. 

60%. 

60%. 

60%. 

60%. 

Limit  -30*  F. 

Limit  420% 

Umrt  ^25%. 

60%. 

Umit+40*F. 

Limit  -40*  F. 

60%. 

Limit +50*  F. 

60%. 

60%. 

60%. 
60% 
Limit +2". 
Limit  4^29% 
Limil4^  1  pHuniL 
Limit  4^20%. 
Limit  .k30%. 
Limit  *2"  water. 
Umit  +25%. 
ymit+20% 
Umit +30%. 
Limit +20% 
Limit +30%. 


J-— i.- 
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Fluctuatkdn  and  Data  Compresskdn  Limits  Expressed  as  PERCE^^•AGES  of  the  Permit/Standard  Umits— 

Continued 


Device 

Parameter 

Fluctuation 
limit  ^ 

Data  compression 

iimit 

F^jric  filler 

ESP — — 

MininHjm  carrier  fluid  flowrate  or  nozzle  pressure  drop  

Minimum  nrassura  drao  across  device 

10%  .„ «... 

1"  water 

5% 

Limit  430%. 
Limit  *2"  water. 

Min  power  input  (kVA:  current  arxl  vottag^  

Limit  +20%. 

V.  Waste  Minimization  and  Pollution 
Prevention 

A.  Overview 

Amendments  to  RCRA  in  1984^and 
the  Pollution  Prevention  Act  of  1990 
establish  a  clear  national  policy 
preference  for  pollution  prevention  and 
environmentally  sound  recycling  as  the 
nation's  top  priority  environmental 
management  methods,  over  treatment, 
storage  and  disposal.  Pollution 
prevention,  also  referred  to  as  source 
reduction,  includes  any  practice  that 
reduces  the  amount  of  pollutants 
entering  a  waste  stream,  prior  to 
recycli^,  treatment  or  disposal.  Waste 
minimization,  a  term  particular  to  RCRA 
and  EPA's  hazardous  waste  program, 
includes  pollution  prevention  (or  source 
reduction)  and  environmentally  sound 
recycling.  Combustion  for  treatment  or 
destruction  is  a  form  of  treatment,  and 
is  not  included  in  the  definitions  of 
pollution  prevention,  source  reduction, 
waste  minimization  and/or 
environmentally  sound  lecjfclin^ 

Based  on  previous  studies,  stringent 
limits  on  pollution  control  devices 
generally  provide  a  strong  incentive  for 
companies  to  pursue  less  costly  waste 
minimization  measures  to  achieve 
compliance.  The  implementation  of  the 
Land  Disposal  Restrictions  program  has 
shown  this  to  be  the  case  in  the  RCRA 
program.  Waste  minimization  measures 
can,  in  many  cases,  provide  companies 
with  a  vari^  of  benefits,  including: 
improvements  in  production  yields, 
reduced  worker  exposure,  reduced 
waste  volumes,  reduced  waste 
management  costs,  reduced  liability, 
and  reduced  compliance  burdens.  As  a 
result,  many  companies,  including  those 
affected  by  today's  rulemaking,  have 
made  significant  progress  identifying 
and  inntalling  waste  minimization 
measures  that  result  in  one  or  more  of 
these  benefits.  In  addition,  hazardous 
waste  generators  that  transport  waste 
ofi'-site  for  treatment,  storage  or  disposal 
are  required  to  certify  on  mch 
hazardous  waste  manifest  that  they  have 
a  waste  minimization  program  in  place. 
In  addition.  fiMnlities  that  have  a  RCRA 
permit  to  treat,  store  or  dispose  of 
hazardous  wastes  are  required  to  certify 
annually  that  they  have  a  waste 


minimization  program  in  place  (See 
sections  3002(b)  and  3005(h)  of  RCRA). 

Past  studies  indicate  that  existing 
regulations  can  also  contain  inherent 
barriers  that  prevent  companies  firom 
identifying  and  inntalling  additional 
waste  minimization  measures  that  could 
be  cost  effective  and  provide  an 
alternative  or  supplemental  means  to 
achieve  compliance.  Potential 
regulatory  impediments  can  include: 
Tight  compliance  deadlines  that 
preclude  taking  extra  time  to  explore 
waste  minimization  alternatives, 
perceptions  that  end-of-pipe  technology 
is  preferred  by  government  agencies 
over  less  well  kmown  waste 
minimization  measiues  to  achieve 
compliance,  a  tendency  to  continue 
relying  on  pollution  control  technology 
once  a  company  has  sunk  available 
capital  into  end-of-pipe  controls,  and  a 
lack  of  government  willingness  to 
explore  more  flexible  compliance 
approaches. 

During  extensive  interaction  with 
public  stakeholders  during  the 
development  of  EPA's  Haxardous  Waste 
Minimization  National  Plan  (released  in 
1994),  some  companies  emphasized  that 
short  compliance  deadlines  after  the 
promulgation  of  end-of-pipe  standards 
are  a  significant  impediment  to  fully 
identifying  and  installing  waste 
minimization  measures  that  could  either 
replace  or  supplement  end-of-pipe 
pollution  control  measures  that  may 
still  be  necessary.  As  a  result, 
companies  are  hkeiy  to  opt  for  installing 
"end-of-pipe"  pollution  controls  to  meet 
compliance  deadlines,  instead  of 
pursuing  waste  minimization  and 
pollution  control  measures  as  a 
compliance  approach.  At  large  complex 
manufacturing  facilities  (such  as 
chemical  manufacturing  plants),  short 
compliance  deadlines  are  a  particular 
barrier  since  completing  a  waste 
minimization  options  assessment 
requires  consideration  of  chemical 
reaction  redesign,  testing  and 
installation.  In  contrast  end-of-pipe 
controls  can  often  be  installed  more 
quickly  than  waste  minimization 
process  changes,  even  though  they  may 
be  more  expcmsive.  In  addition,  once 
capital  has  been  sunk  into  end-of-pipe 
pollution  controls,  there  is  little 


incentive  for  companies  to  then  spend 
money  exploring  pollution  prevention/ 
waste  minimization  options  that  would 
offset  the  need  for  the  end-of-pipe 
controls.  This  factor  is  one  of  the  major 
factors  to  consider  in  today's 
rulemaking.  This  is  discussed  in  more 
detail  below. 

B.  EPA  Proposed  Flexible  Waste 
Minimization  Incentives 

EPA  was  aware,  in  its  April  1996 
proposal  for  this  rulemaking,  that 
promulgating  MACT  standards  may 
contain  some  inherent  barriera  to 
identifying  and  inatalling  waste 
minimization  technologies  that  could  be 
more  cost  effective  for  meeting 
environmental  protection  standards  (in 
some  cases)  than  end-of-pipe  air 
pollution  control  equipment  alone. 
Consequently,  EPA  requested  comment 
on  three  regulatory  incentives  that  could 
partially  offset  potential  barriers  and 
provide  regulated  companies  with  an 
increased  opportimity  to  identify  and 
install  waste  minimization  technologies 
that  reduce  or  eliminate  hazardous 
waste  entering  combustion  feed  streams 
as  a  cost  effective  approach  to 
compliance.  EPA's  objective  in  this 
effort  is  to  promote  flexibility  in  die  use 
of  waste  minimization  measures  that 
would  reduce  the  amount  and/or 
toxicity  of  hazardous  wastes  entering 
combustion  feed  streams,  either  as  an 
alternative  to  end-of-pipe  combustion 
measures,  or  in  combination  with 
combustion  measures,  to  meet  MACT 
standards. 

EPA  requested  comment  on  two 
approaches  that  use  waste  minimization 
Cacdlify  planning  to  identify  cost 
effective  waste  minimization  measures 
that  reduce  hazardous  wastes  entering 
combustion  feed  streams.  Waste 
minimization  planning  has  been  used  in 
over  20  states  as  a  method  to  encourage 
companies,  particularly  those  that 
generate  and  manage  wastes  on  site,  to 
identify  cost  effective  waste 
minimization  measures  that  can  be  used 
in  place  of,  or  in  combination  with,  end- 
of-pipe  pollution  control  meesures.  Of 
the  21  commercial  incinentors  and  the 
141  on-site  hazardous  waste 
indnentors  facilities  known  to  be 
covered  by  today's  rule,  43-44  percent 


of  the  facilities  are  in  states  that  have 
mandatory  waste  minimization 
planning  programs;  14  percent  are  in 
states  that  have  voluntary  waste 
minimization  planning  programs;  and 
42-43  percent  are  in  states  that  do  not 
have  formal  waste  minimization 
planning  programs. 

The  first  waste  minimization  facility 
planning  approach  proposed  for 
comment  sought  to  encourage  facilities 
to  reduce  the  amount  of  hazardous 
waste  entering  combustion  feed  streams 
as  much  as  possible  through  cost 
effective  waste  minimization  measures. 
The  proposal  sought  to  accomplish  this 
objective  by  requiring  all  fecilities 
covered  by  this  rulemaking  to  provide  to 
the  appropriate  EPA  or  State  permitting 
authorify  adequate  information  on  waste 
minimization  measures  that  would 
reduce  hazardous  wastes  entering 
combustion  feed  streams.  Requiring 
facilities  to  formally  consider  cost 
effective  waste  minimization  options 
would  raise  the  likelihood  that 
hazardous  waste  generation  could  most 
cost  effiectively  be  reduced  at  the  source 
or  recycled,  as  a  preferred  approach  to 
combustion.  Since  many  of  these 
facilities  are  located  in  states  that  have 
mandatory  or  voluntary  waste 
minimization  planning  programs.  EPA 
hoped  to  build  on  a  process  already  in 
place.  States  that  have  mandatory  waste 
minimization  planning  programs 
generally  require  facilities  to  provide  a 
description  of  changes  in  process 
equipment,  raw  materials,  materials 
handling,  recycling,  maintenance  or 
other  changes  that  would  reduce  the 
amount  and/or  toxicity  of  wastes  that 
are  treated  or  disposed.  None  of  the 
existing  mandatory  or  voluntary  State 
waste  minimization  planning  programs 
specifically  address  reductions  of 
combusted  hazardous  as  an  objective  of 
the  planning  process.  EPA  requested 
comments  on  this  approach  to 
determine  if  the  approach  could  provide 
greater  flexibility  for  facilities  to  build 
on  requirements  of  existing  state 
programs  to  achieve  compliance  with 
MACT  standards. 

In  the  second  waste  minimization 
planning  option,  EPA  proposed  to 
provide  EPA  Regions  and  States  with 
the  discretionary  authority  to  make  case 
by  case  determinations  regarding  which 
facilities  would  be  required  to  provide 
information  on  wraste  minimization 
alternatives  to  reduce  hazardous  wastes 
entering  combustion  feed  streams.  This 
determination  could  take  into  account 
several  factors,  including,  for  example, 
whether  an  existing  state  program  had 
already  accomplishisd  the  equivalmt  of 
this  objective,  the  extmt  to  which  this 
requirement  may  be  too  burdensome  for 


some  states,  and  the  extent  to  which 
facility  specific  conditions  indicate 
emissions  could  be  best  controlled  by 
feed  stream  management  and  waste 
minimization  at  the  source. 

The  third  waste  minimization 
incentive  EPA  proposed  for  comment 
allows  fadlities  to  apply  for  up  to  a  one 
year  extension  to  the  three  year 
compliance  period  allowed  under  the 
CAA  and  40  CFR  63.6(i)(4)(i)(A)  in  cases 
where  facilities  need  additional  time  to 
identify  and  install  waste  minimization 
measures  that  would  reduce  hazardous 
wastes  entering  combustion  feed 
streams  as  a  method  (eithm  alone  or  in 
combination  with  combusticMi  or  other 
treatment  technology)  to  achieve 
compliance.  40  CFR  63.6(iH6)(i) 
describes  the  requirements  for 
requesting  a  compliance  extension.  A 
request  must  include  a  description  of 
the  pollution  control,  process  changes 
or  process  equipmmt  to  be  installed,  a 
compliance  schedule  that  describes  the 
dates  by  which  these  controls,  process 
changes  and  process  equipment  will  be 
initiated,  the  dates  by  which  installation 
will  be  completed,  and  the  date  by 
which  compliance  wiU  be  achieved.  The 
Administrator  or  a  State  that  has  an 
approved  Part  70  permit  program  or  has 
been  del^ated  die  authority  to 
implement  and  enforce  th&emission 
standard  for  that  source  may  grant  such 
extensions.  This  incentive  would,  at 
least  in  part.  ofEset  some  of  the  time 
barriers  large  companies  might  need  to 
fiilly  explore  and  install  waste 
minimization  options  in  addition  to  any 
combustion  equipment  that  may  still  be 
necessary. 

C  Comments  Received 

EPA  received  commits  on  waste 
minimization  from  22  commmters. 
Companies  that  operate  on-site  units 
(many  of  which  are  lai^  chemical 
plants)  commented  that,  while  waste 
minimization  can  provide  a  cost 
effective  approach  to  compliance, 
neither  the  three  year  compliance 
period  allowed  for  this  rule,  nor  the 
three  yeara  plus  a  one  year  extension  is 
sufficient  time  to  complete  the  two  track 
task  of  designing,  testing  and  installing 
waste  minimization  process  changes 
that  reduce  hazardous  wastes  entering 
combustion  feed  streems.  and  designing 
and  inatalling  any  combustion  or  other 
treatment  equipment  that  may 
nevertheless  be  necessary.  Waste 
minimization  is  an  on-going  process 
that  should  be  continually  under 
investigation  in  aU  companies. 
Howevw,  EPA  agrees  that  in  cases 
where  standards  are  promulgated  that 
change  the  economics  of  how  much 
pollution  can  be  emitted  to  the 


environment,  even  on-going  waste 
minimization  programs  may  not  be  able 
to  anticipate  the  best  combination  of 
waste  minimizaticHi  and  treatment 
measures  to  achieve  compliance.  EPA 
agrees  that  in  some  cases,  particulariy  at 
luge  complex  manufacturing 
operations,  the  three  year  compliance 
period  may  not  be  sufficient  time  to 
consider  waste  minimization  measures, 
and  in  other  cases,  three  yean  plus  a 
one  year  extension  may  not  provide 
sufficient  time. 

Commercial  facilities  continue  to 
assert  that  they  have  few  direct 
opportunities  to  pursue  waste 
minimization  since  they  have  little 
control  over  the  wastes  generated  by 
their  customera.  Some  commercial 
companies  believe  EPA  should 
implement  "good  actor"  incentives  for 
companies  that  educate  their  customers 
regarding  available  waste  minimization 
resources.  Such  incentives  could 
include  reduced  inspection  frequencies, 
reduced  performance  testing,  and  a 
recognition  program.  EPA  agrees  that 
commercial  combustors  of  hazardous 
Mraste  have  litUe  direct  control  over  the 
wastes  generated  by  their  customers  and 
therefore  will  experience  littie  if  any 
flexibility  from  any  the  waste 
minimization  incentives  proposed  for 
comment  The  comment  to  implement 
good  actor  incentives  as  an  incentive  for 
commercial  companies  to  educate  their 
customers  on  waste  minimization  did 
not  contain  sufficient  information  to 
determine  the  merits  of  sudi  an 
approach.  EPA  does  point  out,  however, 
that  this  type  of  concept.  i.e.,  one  in 
which  private  industry  proposes  an 
improvement  in  environmental 
performance  through  and  iimovative 
r^ulatory  approach,  is  the  type  of 
apiHoach  that  might  be  appropriate  for 
further  exploration  at  a  later  time. 

Three  states  commented.  Two  states 
believe  EPA  should  encourage  waste 
minimization  in  this  rulemaking. 
However,  diey  believe  three  years  plus 
a  one  year  extension  may  not  be  «mnngh 
time  for  companies  to  ideaatify  and 
install  waste  minimization  measures. 
The  third  state  said  that  waste 
minimization  incraitives  should  not  be 
necessary  in  this  rule  because 
companies  have  had  many  yeen  to 
pursue  waste  minimization  programs 
and  should  have  already  considered 
waste  minimization  as  an  approach  to 
compliance.  EPA  agrees  with  the  two 
states  that,  in  some  cases,  three  years 
plus  a  one  year  extension  may  not  be 
sufficient  time  to  identify  and  inatall 
waste  minimization  measures  that 
achieve  compliance.  EPA  agrees  with 
the  third  state  to  a  limited  extent,  in  that 
companies  have  had  many  years  to 
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implement  waste  minimization 
programs,  and  notes  that  most,  if  not  all. 
of  the  companies  affected  by  today's 
rulemaking  probably  have  waste 
mLoimization  programs  in  place. 
However,  as  noted  earlier,  waste 
minimization  is  an  on-going  process, 
and  the  stringent  requirements  of  the 
MACr  standards  for  hazardous  waste 
burning  faciUties  may  shift  the 
economics  for  particular  companies  in  a 
way  that  makes  certain  waste 
minimization  measures  more  cost 
effective  than  they  otherwise  would 
have  been,  and  companies  may  need 
additional  time  to  design  and  install 
these  approaches. 

EPA's  Interim  Final  Guidance  to 
Hazardous  Waste  Generators  on  the 
Elements  of  a  Waste  Minimization 
Program  in  Place  (May  28,1993) 
recognizes  companies  make  these 
determinations  on  a  case  by  case  basis. 
EPA's  guidance  describes  six  general 
program  elements  that  contribute  to 
successful  corporate  waste 
minimization  programs.  These  elements 
include:  (1)  Top  management  support 
that  emphasizes  waste  minimization  in 
its  corporate  policy,  employee 
involvement  and  rewards  for  ideas  that 
reduce  waste  generation,  setting  goals 
for  waste  reduction,  and  other  proactive 
management  steps;  (2)  characterization 
of  waste  generation  and  waste 
management  costs,  identification  of 
sources  of  waste  in  the  production 
process,  how  they  were  generated,  the 
value  of  raw  materials  and  lost  products 
that  are  escaping  as  waste,  and  the  cost 
of  replacing  and  managing  wasted 
materials;  (3)  {wriodic  waste 
minimization  assessments  that  are  tied 
into  other  efforts  to  improve 
environmental  management;  (4)  a  cost 
allocation  system  that  assigns  the  true 
cost  of  generating  and  managing  wastes 
to  the  activities  that  generate  the  waste 
in  the  first  place;  (5)  encourage 
technology  transfer  that  shares  ideas 
and  technology  between  parts  of  the 
organization  and  with  other 
organizations  where  appropriate;  and  (6) 
program  implementation  and  evaluation 
that  evaltiates  successes  and  failures, 
and  shares  information  with  the  public. 
While  these  principles  were  published 
in  regard  to  RCRA's  waste  minimization 
certification  requirement,  the  principles 
can  be  used  as  relevant  guiding 
principles  by  companies  who  wish  to 
consider  using  waste  minimization 
measures  as  a  method  to  reduce 
hazardous  wastes  entering  combustion 
feed  streams  regulated  under  MACT 
standards  and  Uie  Qean  Air  Act. 

One  company  argues  in  its  comments 
that  mandatory  waste  minimization 
planning  should  be  made  a  MACT 


requirement  so  that  facilities  are  forced 
to  consider  source  reduction  and 
recychng  alternatives,  rather  than 
simply  installing  end-of-the-pipe 
equipment  to  control  HAP  emissions. 
The  company  argues  that  this  approach 
would  be  particularly  useful  tn 
controlling  combustion  feed  streams  to 
limit  the  combustion  of  metals  and 
other  constituents  that  can  not  be 
adequately  controlled  using  end-of-pipe 
measures. 

EPA  has  examined  this  issue  closely. 
While  mandatory  facility  planning  on 
the  surface  may  appear  to  force  facilities 
to  consider  waste  minimization 
solutions,  providing  appropriate 
regulatory  incentives  and  harnessing  the 
power  of  public  dialogue  for  companies 
to  identify  and  install  waste 
minimization  measures  will  residt  in 
more  waste  minimization  measures. 

Sixteen  states  have  implemented 
mandatory  waste  minimization 
plaiuiing  programs  and  several  more 
have  implemented  voluntary  waste 
minimization  planning  programs  in  an 
effort  to  encourage  facilities  to  pursue 
waste  minimization  measures  over  end- 
of-pipe  measures.  A  Federal  mandatory 
and  preschptively  detailed  waste 
minimization  plaiming  requirement 
would  be,  at  best,  marginally  effective  in 
causing  large  companies  (which  make 
up  the  population  of  facilities  afiiected 
by  today's  regulation)  to  identify  and 
install  waste  minimization  measures 
beyond  w^at  they  would  do  luider 
current  reqiiirements.  Large  companies 
generally  already  have  the  necessary 
staff,  information,  and  resources  to 
pursue  waste  minimization  alternatives 
where  it  makes  sense  to  do  so.  Whether 
large  companies  choose  waste 
minimization  solutions  over  end-of-pipe 
solutions  depends  on  a  variety  of 
economic  and  other  factors  that 
outweigh  attempts  to  identify  additional 
waste  minimization  alternatives.  EPA 
hopes  to  encourage  minimizing 
impediments  to  waste  minimization  by 
soliciting  comments  on  the  approaches 
containcid  in  today's  NODA. 
Furthermore,  the  remaining  States  have 
chosen  to  not  implement  mandatory  or 
voliutary  waste  minimization  planning 
programs.  Some  States  believe  that 
mandatory  waste  minimization 
planning  does  not  improve  waste 
minimization  results.  It  would  not  be 
appropriate  for  EPA  to  eithn-  add 
additional  burden  to  State  waste 
minimization  programs  that  already 
exist  or  to  States  that  have  chosen  not 
to  have  waste  minimization  planning 

^A  is.  instead,  asking  for  comment 
on  a  refined  approach  that  encourages 
facilities  to  consider  waste 


minimization  alternatives,  uses  public 
dialogue  to  advance  waste  minimization 
efforts,  and  provides  regulatory 
incentives  for  companies  to  pursue 
waste  minimization  solutions.  This 
approach  will  achieve  many  of  the  same 
ends  more  efficienUy  than  a  detailed 
and  prescriptive  mandatory  waste 
minimization  planning  requirement. 

D.  Comments  Requested  on  Additional 
Waste  Minimization  Incentives 

EPA  is  requesting  comment  on  a  three 
regulatory  incentives  that  are  intended 
to  encourage  companies  to  p\usue  waste 
minimization  measures  to  reduce  or 
eliminate  hazardous  wastes  entering 
combustion  feed  streams. 

The  first  incentive  was  proposed  in 
EPA's  April  19. 1996  MACT  proposal, 
and  is  being  refined  in  today's  NODA. 
EPA  requested  comments  on  granting 
regulated  facihties  the  opportunity  to 
request  a  one  year  extension  to  the  three 
compliance  period  allowed  luider  the 
Clean  Air  Act  in  cases  where  the 
additional  time  is  clearly  needed  to 
identify  and  install  waste  minimization 
measures  that  woidd  reduce  the  amouint 
of  hazardous  waste  combusted  as  a 
means  of  achieving  compUance.  In 
today's  NODA,  EPA  is  requesting 
comment  on  several  clarifying  factors 
that  will  promote  consistency  while  still 
allowing  flexibility  in  decision-making 
among  die  EPA  Regions  and  authorized 
States  who  will  make  determinations  on 
whether  or  not  to  grant  one  year 
extensions  to  fedUties  who  apply. 

EPA  is  also  requesting  comment  on 
extending  the  agency's  current  audit 
and  penalty  policies  to  allow  some 
companies  to  enter  into  a  written 
consent  agreement  or  consent  orders 
(CA/COs)  in  cases  where  it  is  clear  that 
longer  than  four  years  (i.e..  longer  than 
a  one  year  extension)  is  needed  to 
identify  and  install  waste  minimization 
measures  that  significantly  reduce 
hazardous  wastes  entering  combustion 
feed  streams.  These  two  approaches  are 
discussed  more  below. 

40  CFR  63.6(i)  describes  the  authority, 
procediues  and  requirements  for 
requesting  a  one  year  compliance 
extension  for  meeting  MACT  standards^ 
Requests  must  include  certain 
information,  including:  A  description  of 
the  pollution  control,  process  changes 
or  process  equipment  to  be  installed,  a 
compliance  sdiedule  that  describes  the 
dates  by  which  these  controls,  process 
changes  and  process  equipment,  will  be 
initiated,  the  dates  by  which  installation 
will  be  completed,  and  the  date  by 
which  compliance  will  be  achieved. 
Today.  EPA  is  requesting  comment  on 
language  that  clarifies  the  term  "process 
changes"  in  40  CFR  63.6(i)(6)(iHB) 


solely  with  respect  to  hazardous  waste 
burning  incinerators.  LWAKs  and 
cement  kilns,  to  make  it  clear  that  waste 
minimization  measures  are  included  in 
the  meaning  of  process  changes  for 
meeting  MACT  standards. 

By  making  this  clarification,  EPA 
hopes  to  encourage  the  use  of  waste 
minimization  measiues  to  reduce  the 
amoimt  of  hazardous  waste  entering 
combustion  fiaed  streams  as  an 
alternative  to  or  supplement  to  end-of- 
pipe  emission  controls.  With  respect  to 
hazardous  waste  burning  incinerators, 
LWAKs  and  cement  kilns,  EPA  includes 
in  the  definition  of  "process  changes" 
the  following  activities:  equipment  or 
technology  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  improvements  in  work 
practices,  maintenance,  inventory 
control,  and  environmentally  sound 
recycling  measures  which  reduce  the 
amount  and/or  toxicify  of  hazardous 
waste  entering  feed  streams  of 
combustion  devices.  The  term 
environmentally  sound  recycling 
includes  on-site  (including  closed-loop 
recycling)  and  off-site  recycling 
activities  that  use.  reuse  or  reclaim 
hazardous  materials  in  accordance  with 
EPA  regulations.  Burning  for  energy 
recovery  is  not  included  in  the  meaning 
of  "process  change"  as  a  basis  for 
requesting  a  one  year  extension  for 
waste  minimization  purposes.  This 
proposed  definition  would  apply  only 
to  hazardous  waste  burning 
incinerators.  LWAKs  and  cement  kilns. 

The  Administrator  or  a  State  that  has 
an  approved  part  70  permit  program  (or 
has  been  delegated  the  authority  to 
implement  and  enforce  the  emission 
standard  for  that  source)  may  grant 
extensions  under  40  CFR  63.6(i)(9). 
Under  this  approach,  decisions  to  grant 
one  year  extensions  will  be  made  by 
EPA  Regional  offices  and  approved  or 
delegated  state  programs.  EPA 
recognizes  that  States  employ  a  variety 
of  approaches  for  requiring  or 
encouraging  the  consideration  of  waste 
minimization  measures  in  achieving 
compliance  with  regulatory 
requirements.  It  is  not  appropriate  for 
EPA  to  supersede  State  approaches  with 
a  uniform  set  of  criteria  for  evaluating 
waste  minimization  requests  for  one 
year  compliance  extensions.  However, 
EPA  believes  it  is  appropriate  to 
encourage  (but  not  mandate) 
consistency  in  how  these  decisions  are 
made.  Therefore,  EPA  is  requesting 
comment  on  a  proposal  to  include  four 
factors  that  must,  at  a  minimum  be 
considered  by  EPA  Regional  offices  and 
approved  or  delegated  state  programs  in 
approving  or  denying  requests  for  one 
year  compliance  extensions  for 


hazardous  waste  burning  incinerators, 
LWAKs.  and  cement  kilns).  These 
factors  include: 

•  The  extent  to  wdiich  the  process 
changes  (including  waste  minimization 
measures)  proposed  as  a  basis  for  the 
extension  reduce  or  eliminate  hazardous 
wastes  entering  combustion  feed 
streanu  and  are  technologically  and 
economically  feasible. 

•  Whether  the  magnitude  of  the 
reductions  in  hazardous  wastes  entering 
combustion  feed  streams  through 
process  changes  are  significant  enough 
to  warrant  granting  an  extension. 

•  A  clear  demonstration  that 
reductions  of  hazardous  wastes  entering 
combustion  feed  streams  are  not  shifted 
as  increases  in  pollutants  emitted 
through  other  r^ulated  media. 

•  A  demonstration  that  the  design 
and  installation  of  process  changes, 
which  include  waste  minimization 
measures,  and  other  measures  that  are 
necessary  for  compliance  caimot 
otherwise  be  installed  within  the  three 
year  compliance  period. 

These  ractors  will  provide  a  degree  of 
consistency,  while  still  allowing 
flexibility  among  EPA  Regional  offices 
and  approved  States,  in  the  use  of  this 
innovative  regulatory  approach.  EPA 
will  also  provide  separate  guidance  that 
provides  examples  of  how  to  apply  the 
factors  to  consider  and  additional 
information  that  will  be  helpful  to 
government  and  regulated  entities.  For 
example,  the  guidance  will  provide 
examples  that  will  help  gauge  whether 
the  magnitude  of  proposed  requests  to 
reduce  hazardous  wastes  entering 
combustion  feed  streams  through 
process  changes  are  significant  enough 
to  warrant  granting  an  extension.  For 
example,  companies  that  commit  to  a 
25%  or  greater  reduction  in  hazardous 
wastes  entering  combustion  feed 
streams  nuy  be  more  likely  to  be 
considered  for  an  extension  than 
companies  that  commits  to  only  a  five 
percent  reduction. 

EPA  anticipates  that  the  guidance  will 
contain  other  examples  on  how  to 
evaluate  cases  where  a  low  percentage 
reduction  may  actually  reflects  a 
significant  improvement  relative  to 
previous  significant  waste  minimization 
achievements.  The  guidance  will 
address  how  to  evaluate  shifts  from 
combustion  feed  streams  to  othet 
regulated  media,  such  as  wastewater 
effluents  or  other  pollutant  sources.  EPA 
anticifmtes  the  guidance  will  address 
assuring  that  the  proposed  process 
changes  that  include  waste 
minimization  measures  are  critical  path 
steps  toward  compliance,  and  not 
process  improvements  thiat  have  litde  to 
do  with  reductions  of  hazardous  waste 


feed  streams,  and  could  otherwise  have 
litde  impact  on  compliance.  Waste 
minimization  measures  that  are  not  on 
a  critical  path  toward  compliance  or 
that  do  not  have  a  direct  impact  on 
reducing  or  eliminating  hazardous 
waste  streams  entering  combustion  feed 
streams  are  not  good  candidates  for  a 
one  year  extension.  Finally,  EPA 
anticipates  the  guidance  will  include  a 
list  of  states  that  have  approved  part  70 
permit  programs,  a  list  of  states  that 
operate  Mraste  minimization  technical 
assistance  programs,  and  a  list  of  States 
that  have  mandatory  or  voluntary  waste 
minimization  planning  programs. 

EPA  also  pomts  out  that  companies 
that  choose  to  apply  for  a  one  year 
extension  for  waste  minimization 
purposes  may  wish  to  coordinate  the 
development  of  compliance  extension 
applications  with  the  development  of 
"public  regulatory  notifications  of  intent 
to  comply."  contained  in  today's  rule, 
since  much  of  the  developmental  work 
for  the  two  actions  should  be  nearly 
identical. 

In  the  comments  received,  several 
companies  and  states  said  that,  in  some 
cases,  even  the  three  year  compliance 
period  plus  a  one  year  extension  would 
not  be  adequate  time  to  design,  and 
install  waste  minimization  measures  or 
additional  combustion  or  treatment 
measures  necessary  to  ensure 
compliance  with  the  MACT  standards. 
It  may  be  appropriate,  under  the 
circumstances  described  below,  to  grant 
fecilities  who  demonstrate  that  longer 
than  three  years  plus  a  one  year 
extension  is  necessary  to  implement 
waste  minimization  measures  that 
significantiy  reduce  the  amount  and/or 
toxicity  of  hazardous  waste  entering 
combustion  feed  streams  additional 
time  (i.e..  longer  than  four  years). 
Reducing  the  amount  of  hazardous 
waste  entering  combustion  fised  streams 
provides  greater  long-term  levels  of 
protection  for  public  health  and  the 
enviroiunent  than  other  non-waste 
minimization/pollution  prevention 
measures  that  could  be  used  to  comply 
with  the  MACT  standard.  Since 
facilities  that  need  longer  than  three 
years  or  the  three  year  date  plus  a  one 
year  extension  to  meet  compliance  are 
technically  in  violation  (not  including 
fecilities  that  are  granted  a  one  jrear 
compliance  extension  and  meet 
compliance  within  the  one  year 
extension  period),  EPA  will  require 
these  facilities  to  enter  into  written 
consent  agreements/consent  orders  (CA/ 
COs)  to  receive  this  additional  time.  The 
process  changes  that  include  waste 
minimization  measures  must  clearly 
demonstrate  the  facility  vrill  achieve 
significant  reductions  in  the  amount  of   - 
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hazardous  wastes  entering  combustion 
waste  streams  over  what  would  have 
otherwise  have  been  combusted  over  the 
long  term  using  combustion-based 
compliance  alternatives  installed  within 
the  three  year  compliance  period  (or 
three  years  plus  a  one  year  compliance 
extension).  EPA  encourages  focUities  to 
consider  undertaking  longer-term  waste 
minimization  compliance  approaches, 
subject  to  limitations  proposed  today. 
EPA  will  consider  such  requests  using 
its  enforcement  discretion  and  the 
principles  articulated  in  the  Agency's 
"Policy  on  Encouraging  Self-Policing 
and  Voluntary  Correction"  (60  FR 
66706,  December  22. 1995)  (i.e.,  the 
"Audit  Policy").  Within  this  context, 
EPA  may,  in  certain  cases,  consider  a 
reduction  of  penalties  for  facilities  that 
are  able  to  install  compliance  solutions 
tluit  demonstrate  significant  reductions 
in  hazardous  wastes  entering 
combustion  feed  streams,  but  need 
additional  time  beyond  that  allowable 
under  the  regulations. 

To  qualify  for  this  special 
consideration  fat  additional  time,  a 
regulated  entity  wrould  have  to  submit  a 
written  request  that  contains  the 
infiormation  listed  below.  Facilities  must 
submit  requests  to  the  EPA  Regional 
Office  that  has  oversight  for  their  facility 
within  one  year  after  the  MACT 
standards  for  this  rulemaking  are 
promulgated.  The  request  woidd 
include: 

•  An  explanation  of  why  the  Cunlity 
cannot  reasonably  implement  their 
proposed  process  changes  that  include 
waste  minimization  measures  within 
four  years  from  the  date  of  the 
promulgation  of  the  MACT  standards. 

•  An  explanation  of  how  the  facility's 
proposed  process  changes  (that  include 
waste  minimization  measures)  will 
achieve  greater  reductions  in  quantity 
and/or  toxicity  of  hazardous  wastes 
entering  combustion  feed  streams.  The 
proposed  reductions  mu^  be 
significant  EPA  will  make  these 
determinations  on  a  case-by-case  basis. 

•  An  explanation  of  how  the  waste 
minimization/pollution  prevention 
measures  are  necessary  to  achieve 
compliance  with  the  MACT  standards 
(i.e.,  waste  minimization  measiures 
which  reduce  hazardous  wastes  entering 
combustion  feedstreams  must  be  shown 
to  have  a  direct  impact  on  the 
subsequent  design,  installation  and 
testing  of  combustion  or  other  treatment 
measures  necessary  to  achieve  and  go 
beyond  compliance  standards),  and  a 
schedule  for  implementation  of  the 
proposal. 

•  A  waste  minimization  facility  plan. 
This  plan  must  follow  EPA's  "Pollution 
Prevention  Facility  Planning  Guide" 


(May.  1992;  NTIS  #PB92-213206),  or,  if 
the  facility  is  located  in  a  State  that 
requires  mandatory  waste  minimization 
planning,  the  form  of  waste 
minimization  planning  required  by  that 
State. 

Regulated  entities  must  demonstrate  a 
clear  intent  to  achieve  compliance  in  a 
timely  fashion  by  entering  into  a 
consent  agreement/compliance  order 
with  EPA  as  soon  as  they  exceed  the 
allotted  time  provided  by  the 
regulations  (including  any  regulatory 
extension).  EPA  would  then  exercise  its 
enforcement  discretion  to  treat  a 
funlity's  fiulure  to  achieve  compliance 
by  the  regulatory  deadline  as  a  violation 
that  can  receive  penalty  mitigation 
under  the  Agency's  Audit  Policy.  Under 
the  Audit  Policy  the  Agency  may  give 
up  to  a  100%  roduction  in  Uie  gravity 
based  component  of  potential  penalties. 
To  qualify  for  eliminating  the  gravity- 
based  penalty  a  facility  will  have  to 
show  that  it  has  a  compliance 
management  program  that  meets  the 
criteria  for  due  dBigence  under  the 
Audit  Policy.  Otherwise,  the  facility 
may  qualify  for  a  75%  reduction  of  the 
gravify  component  of  the  penalty.  EPA 
will  provide  examples  of  past  cases  in 
the  supplemental  guidance  noted  earlier 
in  this  section. 

EPA  realizes  that  some  waste 
minimization  compliance  measures  may 
be  more  cost  effective  than  combustion 
based  approaches.  EPA  will  retain  its 
discretion  to  recover  any  economic 
benefit  gained  as  a  result  of 
noncompliance.  This  will  ensure  that 
facilities  that  delay  compliance  for  a 
specific  period  of  time  do  not  receive  an 
economic  benefit  during  the  period  of 
non-compliance  over  regulated  entities 
that  do  comply  within  the  regulatory 
deadline.  For  example,  EPA  may 
recover  the  economic  benefit  a  company 
receives  by  delaying  capital 
expenditures  for  modifying  their 
manufacturing  process  to  meet  the  new 
compliance  standards.  EPA  may 
exercise  its  discretion  in  appropriate 
circumstances  to  choose  the  lower 
figure  between:  (1)  the  company's 
pollution  prevention/waste 
minimization  expenditures,  and  (2) 
expenditures  the  company  would  have 
incurred  implementing  oUier  methods 
to  come  into  compliance,  when 
calculating  economic  benefit  dtiring  the 
period  of  non-compliance  with  the  new 
regulatory  standards.  EPA  will  also  use 
its  enforcement  discretion  to  waive 
recovery  of  insignificant  amounts  of  any 
economic  benefit  resiilting  from  a 
facility's  delayed  compliance. 

EPA  is  also  encouraging  companies  to 
pursue  waste  minimization  measures  in 
an  expansion  of  the  provision  in  the 


Clean  Air  Act  regulations  that  reqiiires 
facilities  to  submit  an  early  notification 
that  they  intend  to  comply  with  the 
MACT  standards  as  they  become 
effective  (usually  about  2-3  years  after 
the  notification  is  submitted).  The 
expansion,  called  a  public  regulatory 
notifications  of  intent  to  comply,  would 
require  facilities  to  include  substantially 
more  detail  in  this  notification  on:  (1) 
What  they  have  considered  doing  to 
meet  the  MACT  standards  (particulariy 
with  respect  to  waste  minimization); 
and  (2)  how  they  have  decided  to 
proceed.  This  expanded  notification 
would  be  sent  not  only  to  the  regulatory 
agency,  but  would  also  be  made 
available  to  the  local  communify.  In 
addition,  the  facility  would  be  required 
to  hold  an  informal  meeting  with  the 
local  citizenry  to  disCTiss  the 
notification.  However,  regulatory  agency 
review  and  approval  of  the  notification 
is  neither  mandated  nor  expected.  This 
approach  would  harness  the  power  of 
public  opinion  to  urge  facilities  to 
consider  waste  minimization 
alternatives  to  end-of-pipe  ways  of 
meeting  the  MACT  standards.  This 
approach  is  described  in  detail 
elsewhere  in  today's  NODA  for  public 
comment 

EPA  requests  conmient  on  the  extent 
to  which  the  proposed  one  year 
compliance  extension,  the  proposed 
opportunity  for  companies  to  enter  into 
consent  agreements/consent  orders  for 
periods  t^t  extend  beyond  four  years, 
and  the  PRNIC  approach  provide 
companies  with  appropriate  incentives 
to  pursue  waste  minimization  measures 
to  achieve  compliance. 

VI.  Permit  Requirements 

A.  Coordination  of  RCRA  and  CAA 
Permitting  Processes 

In  the  NPRM,  EPA  proposed  to  place 
the  final  MACT  standards  in  40  CFR 
Part  63  and  reference  those  standards  in 
40  CFR  Parts  264  and  266  (61  FR  at 
17451).  Under  this  proposal  the 
standards  would  only  be  written  out  in 
the  CAA  regulations,  but  they  would 
legally  be  part  of  both  the  CAA  and 
RCRA  regulations.  Thus,  both  programs 
would  have  an  obligation  to  address  the 
standards  in  permits  issued  imder  their 
authority.  EPA  proposed  this  approach 
to  provide  the  maximum  amount  of 
flexibility  for  state  permitting 
authorities  to  coordinate  the  issuance  of 
permits  and  enforcement  activities  in  a 
way  which  most  efiiectively  addresses 
their  particular  situation. 

After  reviewing  the  NPRM  conunents, 
there  is  some  question  on  whether  the 
proposed  approach  will  provide  the 
maifimnni  amount  of  flexibility  to  the 


state  permitting  authorities.  The 
proposed  approach  would  still  require 
in  most  cases  at  least  two  different 
permitting  authorities  to  review  the  air 
emission  standards  in  a  permit  Since 
under  the  original  proposal  the 
standards  would  be  in  both  the  RCRA 
and  CAA  regulations,  permit  writers 
from  each  program  might  be  reqiiired  to 
address  them  to  some  degree  in  a  permit 
under  that  program,  either  by  writing 
them  direcUy  in  the  permit  or  by 
referencing  them  from  the  other  permit. 
The  proposed  approach  might  not  have 
given  states  the  flexibility  to  implement 
the  new  standards  under  a  single 
regulatory  program.  Thus,  the  proposed 
approach  would  result  in  duplicative 
permitting  actions  in  many  cases. 

Commenters  had  several  other 
concerns  with  an  approach  where  the 
air  emission  standuds  are  incorporated 
into  two  permits.  One  major  problem 
described  by  conunenters  is  that  the 
overlapping  permit  conditions  of  the  - 
Title  V  and  RCRA  permits  would  be 
subject  to  two  separate  permit 
modification  procedures,  administrative 
appeals  procedures,  and  potentially 
separate  judicial  procedures  as  well. 
The  Agency  now  believes  that  this 
outcome  could  be  needlessly 
duplicative  and  unwieldy,  and  therefore 
not  consistent  with  the  Agency's  intent 
to  simplify  permitting. 

Additionally,  commenters  were 
concerned  that  the  proposed  approach 
would  have  allowed  for  dual 
enforcement  scenarios  where 
enforcement  actions  under  both  statutes 
would  be  brought  against  the  facility  for 
a  single  violation.  In  the  NPRM,  EPA 
stated  that  the  Agency  did  not  expect  to 
enforce  under  both  permits  (61  FR  at 
17452).  However,  commenters  noted 
that  this  statement  did  not  restrain  the 
states  from  initiating  dual  enforcement 
actions,  or  citizens  frtim  initiating  dual 
citizen  suits. 

Codifying  the  MACT  standards  in 
only  one  place  in  the  regulations  (unlike 
the  proposed  scheme)  may  actually 
provide  states  the  greatest  flexibility  in 
the  way  they  issue  permits  and  prevent 
duplication  of  effort.  Although  the 
standards  would  be  codified  under  one 
statute,  states  could  decide  which 
program  they  want  implementing  the 
standards.  A  state  would  be  free  to 
decide,  for  example,  to  have  its  RCRA 
staff  implement  a  set  of  CAA  standards. 
Another  approach  would  be  for  a  state 
to  decide  under  which  state  statute  to 
adopt  the  MACT  standards  based  on 
which  part  of  their  program  they  wish 
to  implement  the  standards.  For 
example  if  EPA  places  the  MACT 
standards  in  part  63  only  (see  below),  a 
state  could  still  decide  to  adopt  those 


standards  under  their  state  solid  waste 
statute  and  implement  the  standards 
through  their  RCRA  hazardous  waste 
program,  depending  on  how  their  state 
solid  waste  statute  is  written.  The  basic 
premise  in  this  approach  is  that  it  is  not 
significant  to  EPA.  nor  to  proper 
implementation  of  RCRA  or  CAA.  under 
what  statute  a  state  adopts  a  RCRA  or 
CAA  regulation. 

EPA  particvilarly  would  like  to  take 
comment  on  this  issue.  Do  states  believe 
they  can  decide  under  which  program  to 
implement  the  MACT  standards  if  they 
are  only  placed  in  Part  63?  EPA  is 
concemeicl  that  states  be  allowed  to 
implement  the  standards  through  either 
their  CAA  or  their  RCRA  program, 
whichever  works  best  for  their 
particular  situation. 

Currently.  EPA  is  considering  placing 
the  MACT  standards  only  in  40  CFR 
part  63  and  relying  on  the  air  program 
implementation  scheme,  including  the 
Title  V  permitting  program,  to  bring 
facilities  into  compliance  with  the  new 
standards.  This  approach  (as  opposed  to 
the  converse — placing  the  standards 
only  in  the  RCRA  regulations)  is  the 
only  approach  that  appears  feasible  to 
allow  the  standards  to  be  codified  in 
only  one  place  in  the  regulations.  The 
Agency  would  rely  on  the  integration 
provision  of  RCRA  section  1006(b)(1)  to 
defer  RCRA  controls  on  these  air 
emissions  to  the  part  63  MACT 
standards.  (The  CAA  does  not  have  a 
similar  integration  provision  which 
would  allow  deferral  of  CAA 
requirements  to  RCRA  regulations.) 

We  emphasize,  however,  that  under 
this  approach,  there  would  still  be  a 
need  for  a  RCRA  permit  at  HWC 
fecilities,  to  address  any  other  RCRA 
units  on  site,  and  to  address  RCRA 
regulations  which  apply  to  all  types  of 
RCRA  facilities  and  which  are  not 
duplicated  imder  CAA.  For  example,  a 
permit  will  be  required  to  address 
hazardous  waste  storage  units  that  hold 
the  waste  prior  to  combustion.  As  with 
all  RCRA  permits,  the  permit  would 
require  compliance  with  the  standards 
in  40  CFR  part  264  (including  general 
facility  standards,  preparedness  and 
prevention  requirements,  contingency 
planning  and  emergency  procedure 
requirements,  manifesting  requirements, 
recordkeeping  and  reporting 
requirements,  releases  from  solid  waste 
management  units  requirements,  closure 
and  post-closure  requirements,  financial 
requirements,  corrective  action 
requirements,  storage  requirements, 
materials  handling  requirements,  and 
air  emissions  standards  for  process 
vents,  equipment  leaks,  tanks,  and 
containers).  The  omnibus  provision  of 
RCRA  Section  3005(c)(3),  codified  at 


§  270.32(b)(2),  which  provides  bsr 
additional  permit  conditions  as 
necessary  at  a  particular  site  to  protect 
human  health  and  the  environment 
would  also  need  to  be  addressed  in  the 
RCRA  permit,  with  respect  to  the 
combustor  and  other  activities  at  the 
facility.  (This  issue  is  discussed  further 
in  the  next  section.)  Among  other 
consequences,  this  means  that  the 
current  program  of  processing  RCRA 
HWC  permits  will  continue  until  EPA 
finalizes  any  program  changes.  It 
remains  a  high  priority  to  bring  all  HWC 
under  full  Part  B  permits  as  soon  as 
possible. 

Although  the  RCRA  permit  would  not 
need  to  duplicate  the  MACT  controls 
contained  in  a  Title  V  permit  there  will 
typically  be  a  number  of  waste 
management  activities  associated  with 
the  combustion  imit  that  would  need  to 
be  addressed  in  the  RCRA  permit  (and 
not  the  Title  V  permit),  such  as 
materials  handling  (feed  and  residues) 
and  combustor-specific  (but  not  MACT- 
related)  waste  analysis  requirements 
and  feed  restrictions.  If,  as  under  the 
original  proposal,  the  Agency  decides  to 
retain  the  DRE  standard  in  the  RCRA 
regulations,  then  DRE  would  also  need 
to  be  addressed  in  the  RCRA  permit 

The  discussion  above  describes  one 
approach  the  Agency  is  considering  for 
the  final  rule.  If  this  approach  were 
adopted,  it  would  establish  how  EPA 
would  implement  the  new  MACT 
standards  where  the  Agency  has 
permitting  jurisdiction.  However,  in 
many  cases,  states  are  delegated  RCRA 
and  CAA  authority.  It  would  therefore 
be  up  to  the  state  program  to  decide 
how  best  to  implement  the  MACT 
standards  given  the  particular 
authorities  of  the  state.  The  approach 
described  today  may  be  better  suited  to 
provide  greater  flexibilify  for  state 
approaches,  whether  the  State  prefers  to 
rely  primarily  on  the  MACT  and  Title  V 
permit  process  or  the  RCRA  permit 
process  to  impose  the  new  standards. 

The  Agency  recognizes  that  in  many 
cases  facilities  will  already  have  a  RQIA 
permit  in  place  when  the  MACT 
standards  become  effective.  This 
situation  raises  the  question  of  what 
happens  to  RCRA  permit  conditions 
related  to  combustor  air  emissions. 

From  an  overall  standpoint,  it  is 
ex{>ected  that  the  MACT  standards  will 
be  more  stringent  than  many  current 
RCRA  regulations  and  permit 
conditions.  However,  at  some 
individual  sites,  certain  RCRA  permit 
conditions  may  be  more  stringent  than 
the  corresponding  MACT  emissions 
standards.  Some  potential  reasons  why 
such  a  situation  would  occur  are 
because  the  RCRA  permit  condition  is 
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based  on  a  site-specific  risk  evaluation 
under  the  BIF  rule  or  the  omnibus 
provision;  because  the  MACT  standard 
is  in  a  different  format  than  the  permit 
condition  (e.g.,  a  mass  emission  rate  or 
removal  efficiency  format  in  a  RCRA 
permit  vs.  a  concentration-based 
standard  for  HCl  under  MACT)  and  at 
that  particular  site  the  RCRA  format 
yields  more  stringent  control;  because, 
in  the  case  of  CO  limits  in  early 
incinerator  permits,  the  RCRA  permit 
limit  was  based  on  levels  during  the 
trial  bum;  or  because  the  facility  was 
one  of  the  lower  emitters  in  the 
standards  development  MACT  pool. 

The  Agency's  overall  intent  is  for  the 
MACT  standards  to  replace  the  RCRA 
air  emissions  standards  for  hazardous 
waste  combustors.  Therefore,  where  the 
Agency  has  permitting  jurisdiction,  the 
RCRA  air  emissions  permit  limits  for 
HWCs,  with  the  exception  of  site- 
specific  risk-based  limits,  would  be 
deleted  from  RCRA  permits  when  the 
MACT  standards  become  operational.  In 
the  case  of  site-specific  risk-based 
limits,  based  either  on  the  BIF  metals 
and  HC1/C12  requirements  or  onmibus 
authority,  these  limits  would  remain  in 
RCRA  permits  to  satisfy  the 
protectiveness  requirement  of  RCRA 
section  3004  (a)  and  (q).  As  with  EPA 
issued  permits,  in  authorized  states  any 
site-specific  risk-based  limits  would 
need  to  be  retained  where  necessary  to 
satisfy  RCRA  protectiveness 
requirements.  Since  authorized  states 
are  allowed  to  be  more  stringent,  states 
will  determine,  in  the  process  of 
deciding  whether  to  delete  old  RCRA- 
based  regulations  and  in  the  permitting 
process,  whether  to  keep  or  delete  more 
stringent  permit  conditions  which  are 
not  based  on  a  site-specific  risk  finding. 

EPA  wouid  like  to  take  comment  on 
the  approach  of  placing  the  MACT 
standards  only  in  the  part  63 
regulations,  and  deferring  the  RCRA 
standards,  as  described  above. 

B.  Permit  Process  Issues 

As  disciissed  above,  the  Agency  is 
considering  an  approach  of  placing  the 
MACT  standards  only  in  40  CFR  part  63 
and  using  RCRA  1006(b)  authority  to 
defer  RCRA  permitting  to  the  Title  V 
permitting  program  for  the  air  emission 
standards  only.  This  approach  raises  the 
issues  of  how  and  when  the  permitting 
authorities  should  modify  existing 
RCRA  permits  to  remove  the  air 
emission  standards.  The  Agency's 
current  thinking  is  that  the  RCRA 
permit  should  continue  to  apply  until  a 
facilify  comfiletes  its  comprehensive 
performance  testing  and  its  Title  V 
permit  is  issued  (or  its  existing  Title  V 
permit  is  modified  to  include  the  MACT 


standards).  The  RCRA  permit  would 
then  be  modified  to  remove  the  air 
emission  limitations  which  are  covered 
in  the  Titie  V  permit.  Another  option  is 
to  modify  the  RCRA  permit  at  the  time 
the  facilify  submits  their  comprehensive 
performance  test  results.  However,  it  is 
beneficial  to  wait  imtil  the  test  results 
are  reviewed,  approved,  and  written 
into  a  Titie  V  permit  before  deleting  any 
RCRA  permit  conditions  because  of  the 
greater  level  of  Agency  and  public 
review  that  occurs  during  the  permit 
process.  The  Agency  would  like  to  take 
comment  on  this  issue.  At  "what  point 
should  the  RCRA  permit  b»modifi«ri  to 
remove  air  emission  standards?  How 
should  the  switch-over  to  the  new 
permitting  system  occur?  Note  that 
irrespective  of  when  the  Titie  V  permit 
is  issued/modified,  the  MACT  standards 
and  associated  operating  limits  become 
enforceable  according  to  the  schedule  in 
the  final  rule. 

After  the  compliance  date  for  the  final 
rule,  but  before  the  RCRA  permit  is 
modified  to  remove  any  air  emission 
limitations,  there  will  be  a  period  where 
a  facilify  will  have  both  a  RCRA  permit 
that  addresses  air  emissions  and  either 

(1)  A  precertification  of  compliance 
document  with  applicable  operating 
conditions  that  they  have  submitted;  or 

(2)  a  Titie  V  permit  which  also 
addresses  air  emissions.  Note,  the  RCRA 
permit  will  continue  to  apply  until  such 
time  that  it  is  modified  to  remove  any 
air  emission  limitations.  The 
precertification  of  compliance 
document  or  Tide  V  permit  will  not 
automatically  supersede  RCRA  permit 
conditions  as  a  matter  of  law.  The  more 
stringent  conditions  will  govern. 

C.  Omnibus  and  RCRA/CAA  Testing 
Coordination 

As  discussed  in  the  preamble  to  the 
proposed  rule  (61  FR  at  17371),  EPA 
cunentiy  has  a  national  RCRA  policy  of 
strongly  recommending  to  all  federal 
and  state  RCRA  permit  writers  that, 
under  the  omnibus  provision  of  RCRA 
section  3005(c)(3),  site-specific  risk 
assessments  (SSRAs)  generally  be 
performed  as  part  of  the  RCRA 
permitting  process  to  determine 
whether  additional  conditions  are 
necessary  to  protect  human  health  and 
the  environment.  The  res\ilts  of  these 
risk  assessments  are  then  used  to  set 
protective  permit  conditions.  Under  the 
new  permitting  scheme  that  the  Agency 
is  considering  (placing  the  MACT 
standards  only  in  40  CFR  part  63).  the 
Agency  is  considering  when  the  RCRA 
omnibus  provision  would  continue  to 
be  used — for  example,  to  require  a  site- 
specific  risk  assessment — and  the  timing 
of  the  RCRA  omnibus  finding  in  relation 


to  the  Titie  V  permit  issuance/ 
modification. 

As  disctissed  in  the  NPRM,  the 
Agency  has  indicated  a  preference  for 
modifying  our  ciurent  policy  of 
recommending  that  a  site-specific  risk 
assessment  (SSRA^be  performed  during 
permitting  at  hazardous  waste 
combustors  in  most  cases  (61  FR  at 
17372).  Depending  on  the  scope  and 
level  of  the  final  MACT  standards,  this 
policy  may  need  to  be  re-evaluated.  For 
at  least  some  facilities,  there  might  still 
be  sufficient  cause  to  perform  a  SSRA 
under  the  RCRA  onmibus  permitting 
authorify. 

Thus,  the  Agency  4S  also  considering 
the  timing  issue  of  whether  a  RCRA 
omnibus  finding  would  i>e  expected  to 
occur  at  the  same  time  as  the  Titie  V 
permitting  decision  (or  the  Titie  V 
permitting  modification  decision,  if  this 
is  more  appropriate,  since  some  of  these 
units  will  most  likely  already  have  Titie 
V  permits).  The  Agency  expects  that 
many  of  the  trial  bums  to  support 
SSRAs  will  already  be  completed  prior 
to  the  effective  date  of  the  MACT  rule, 
and  would  not  need  to  be  repeated 
provided  none  of  the  resulting 
emissions  limitations  are  relaxed  based 
on  the  MACT  rule.  For  facilities  where 
trial  bums  for  risk  assessments  have  not 
been  performed,  a  RCRA  onmibus 
determination  as  to  whether  a  SSRA  is 
needed  can  be  made  in  most  cases 
before  the  comprehensive  test  protocol 
is  finalized.  This  situation  would  allow 
the  MACT  comi»ehensive  test  protocol 
and  RCRA  trial  bum  plan  to  be 
coordinated  with  respect  to  sampling 
and  analysis  procedures  and  operational 
protocols.  However,  the  Agency  does 
not  plan  to  hold  up  comprehensive 
performance  test  approval  or  the  Titie  V 
permit  process  (modified  or  new 
permits)  to  accommodate  a  RCRA 
omnibus  finding. 

If  it  were  not  possible  to  make  the 
RCRA  omnibus  determination  in 
sufficient  time  to  allow  coordinated 
emissions  testing,  then  a  separate  RCRA 
trial  bum  might  be  necessary.  This 
separate  test  event  would  increase  the 
costs  to  the  facility  and  require  more 
oversight  by  the  permitting  authority. 
After  allowing  for  additional  time  to 
perform  a  SSRA,  the  findings  of  the  risk 
assessment  could  then  be  used  to 
establish  site-specific  standards  which, 
in  tum,  might  require  a  review  of  the 
Titie  V  permit  and  its  associated 
operating  limits/standards. 

It  shoidd  also  be  noted  that  if  the  DRE 
standard  is  retained  imder  RCRA  (see 
discussion  in  Section  m.A.).  these  same 
testing  coordination  issues  apply  to  DRE 
testing.  (At  sites  where  SSRAs  are  to  be 
performed,  it  is  expected  that  DRE 


testing  and  testing  necessary  to  provide 
data  for  SSRAs  vdH  be  occiining  at  the 
same  time.) 

We  invite  comment  on  the 
workability  of  this  approach  fisr 
achieving  maximal  coordination  of  the 
RCRA  trial  bums  and  tnnnibus  finrfingri 
with  the  initial  MACT  comprehensive 
test  and  Title  V  permitting. 

Part  Four  kfiaorilaneous  1 


/.  5000  Btu  per  Pound  Policy  far  Kiln 
Products 

Current  Agency  policy  exempts 
cement  product  (clinker)  from  cement 
kilns  burning  hazardoiis  waste  from 
regulation  as  a  hazardous  waste 
provided  the  fuel  value  of  the  hazardous 
waste  exceeds  5000  Btu  pm  pound". 
This  allows  conent  kilns  to  bum  high- 
Btu  hazardous  waste  for  energy  recovery 
purposes  and  still  market  the  clinker 
and  the  cement  mix  produced  from  the 
clinker  as  conmiercial  product  free  from 
any  Subtitie  C  concerns.  The  Agency 
has  already  provided  a  clarification  (53 
FR  31198,  August  17, 1988)  that  the 
regulations  for  "waste  derived 
products"  at  §  266.20  do  not  apply  to 
products  from  processes  using 
hazardous  waste  (HW)  fuels,  unless 
these  processes  also  use  hazardous 
wastes  as  "ingredients"  in  a  product 
destined  for  land  application  (i.e.,  the 
product  must  "contain"  the  HW  as  an 
ingredient  to  be  covered  by  §  266.20)  or 
bum  hazardous  waste  for  destruction. 
To  implement  this  regulation,  the 
Agency  has  used  Btu  values  of  a  waste 
as  a  proxy  to  determine  whether 
contaminants  in  the  HW  fuels  will  or 
will  not  be  deemed  to  transfer  to  the 
product  (i.e..  become  ingredients).  Over 
time,  many  commenters  have  submitted 
data  and  have  suggested  that  the  heat 
content  of  a  waste  is  an  indirect  and 
imprecise  way  of  identifying  whether 
materials  should  be  subject  to  the 
provisions  of  §  266.20  (hazardous 
wastes  used  in  a  manner  constituting 
disposal). 

'The  Agency  has  been  interested  for 
some  time  in  considering  whether  and 
how  to  change  the  existing  Btu 
approach.  For  example,  60  FR  7376 
(February  7, 1995)  clisciisses  a  possible 
exclusion  of  clinker  from  the  derived- 
from  rule,  even  when  cement  kiln  dust 
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is  introduced  in  the  ised.  EPA  has  also 
discussed  with  CKRC  the  nanowm  issue 
of  wdiether  the  5000  Btu/Ib  mergy  value 
level  reliabfy  predicts  whether  toxic 
contaminants  would  more  likely 
partition  to  die  clinker  and  ultimately 
the  cement  product  Some  from  industry 
have  suggested  that  a  facility  that  agrees 
to  limit  waste  Csed  metals  to  their 
"historic  average"  could  be  exempted 
from  the  5000  Btu/hr  policy.  The 
rationale  is  tibat  even  if  the  facility  took 
lower  Btu  waste,  they  would  not  be 
taking  higher  quantities  of  metal  iwaste 
than  cuziently,  at  least  (m  the  avenge. 
This  would  address  EPA's  concern 
about  allo%ving  an  increase  of  metals  in 
HW  fuels  burned  by  cement  kilns  if  the 
5000  Btu  restriction  were  abandoned. 

Today,  without  our  endorsement  at 
this  time,  the  Agency  is  oSaring  this 
concept  and  some  potential  variations 
for  public  comment  The  Agency  is 
interested  in  the  possible  ramifications 
and  requests  comment  particidarly  with 
respect  to  limiting  the  concentrations  of 
metals  in  cement  products  from  cement 
kilns  burning  hazardous  waste.  To  take 
advantage  of  such  a  policy,  a  facility 
would  have  to  establish  a  baseline  of 
metals  fiaed  in  the  hazardous  waste  (for 
example,  the  average  of  the  previous 
three  yean)  and  then  agree  to 
enforoaable  permit  conditions  limiting 
metals  fsedrate  levels  to  that  avenge 
plus  one  standard  deviatioiL 
Presumably,  enforceable  restrictions  on 
metal  feed  rates  shoidd  control  metal 
partitioning  to  clinker  and  CKD  much 
more  effectively  than  would  the  Btu 
limit  and  ensure  that  these  materials 
would  not  contain  an  increase  in  toxic 
metal  constituents  from  the  hazardous 
waste  used  as  fuel.  Also,  metal  feed 
limits  baaed  on  a  historical  average 
would  appear  to  be  more  stringent  than 
the  current  BIF  metal  feed  limits,  which 
are  set  on  a  health  basis  considering 
direct  inhalation  of  metals  emissions. 
(In  other  words,  as  discussed  in  eaiiier 
sections  of  this  notice,  cement  Idlns  are 
generally  fiaeding  metals  far  below 
allowable  BIF  limits.) 

EPA  seeks  comment  on  allowing 
cement  Idlns  (and  LWAKs)  the  option  of 
complying  vrith  the  following,  which  is 
only  partly  baaed  on  the  suggastioiis 
discussed  wrift  cement  kiln 
represontattvea,  with  some  additions: 

•  An  owner  (vopentor  of  a  cement 
kiln  burning  hazardous  waste  would  be 
allowed  to  bum  haardous  waste  with 
any  Btu  content,  provided  the  owner  or 
opentor  agnes  to  enforoeable  haaardous 
waste  faed  operating  limits  on  metals  ci 
copoem  (see  bdow^ 

•  Theae  metals  faed  limits  would  be 
set  at  levels  that  would  ensure,  at  least 
on  an  annual  basis,  that  metab  on  a 


mass  basis  do  not  increase  over  currant 
levels,  which  are  substantially  less  than 
those  allowable  under  BIF  (and  souioas 
woidd,  of  course,  remain  sul^ect  to 
stack  emission  standards  to  control  the 
emission  of  metal  HAPs); 

•  Feed  limits  would  have  to  be 
established  for  eech  of  the  following 
twelve  metals:  antimony,  "fn<r. 

barium,  boyllium,  raHminm 

chromium,  cobalt  lead,  nickel, 
selenium,  thallium^  and  vanadium; 

•  Sampling  and  analysis  would  be 
conducted  as  ofken  as  necessary  to 
document  that  the  metals  levels  an 
below  the  limits  and  included  in  the 
facility's  waste  analysis  plan  required 
by  40  CFR  264.13;  and 

•  Results  of  the  analysis  would  have 
to  be  available  for  puUic  inspecticm. 

Also,  the  Agency  is  consinaring  a 
variation  of  this  option,  under  which 
kiln  operators  would  have  to  achieve 
specified  percentage  reductions  of  die 
total  quantity  (on  an  aggregate  basis)  of 
the  following  metals  in  their  wastes 
combusted:  antimony,  arsenic,  barium, 
beryllium,  cadmium,  rhmminm,  cobalt 
lead,  nickel,  selenium,  thallium,  and 
vanadium.  EPA  chose  these  particular 
metals  based  on  their  potentially  hig|i 
human  health  and  ecological  riik  in 
conjunction  with  their  significant 
tendencies  to  persist  in  the  environment 
and  accimiulate  in  living  tissue.  If 
generators  reduce  metals  in  wastes  over 
time,  holding  kilns  to  the  average  of  the 
past  three  yean  may  actually  allow 
increased  burning  of  certain  metal- 
bearing  streams.  This  is  because  other . 
streams  may  contain  less  metals.  In 
contrast  commitments  to  reducing 
metals  below  baseline  limits  wrould 
ensure  that  progress  continues  in  waste 
minimization.  EPA  requests  comments 
on  this  option,  including  information 
about  (1)  The  prevalence  and 
distribution  throiighout  industry  sectors 
of  waste  streams  bearing  these  metals 
sent  to  combustion,  and  (2) 
opportunities  for  genenton  to  reduce 
^eae  metals  in  yrastes  sent  to 
combustion  by  means  of  source 
reduction  during  genemtion. 

EPA  requests  comment  on  the  in^Mct 
of  imposing  limits  on  metals 
concentntion  on  waste  streams 
combusted  in  cement  kilns.  EPA  raises 
diese  questions: 

•  How  much  hazardous  waste  now 
sent  to  cement  kilns  for  eneigy  recovery 
would  be  likriy  to  meet  sudi  metal  levk 
limitations? 

•  Of  the  fraction  of  wastas  diet  would 
"fail"  a  metals  limit  would  gsnarators 
of  waste  now  sent  to  cement  kilns 
reduce  metals  concentrations  in  dwise 

wastes,  using  waste  mtnim^CTflffn  mmA 

poUutton  prevention,  so  that  cement 
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Idlas  would  continue  to  lecaive  the 
sanw  amounts  of  waste? 

•  If  no  such  action  to  reduce  matala 
concentrations  occurred,  would  cement 
kilns  reject  high-metals  hasardous 
wastes  now  sent  to  cement  kilns  for 
eneigy  recovery  and  would  these  wastes 
go  instead  lo  indneratms? 

The  Agency  also  requests  comment  on 
the  related  issue  of  appropriate  metals 
reduction  goals.  EPA  has  identified  a 
national  goal  for  wraste  minimization  of 
the  most  persistent,  bioeccumulative 
and  toxic  hazardous  constituents  hy  25 
percent  by  the  year  2000  and  by  50 
percent  by  die  year  2005.  See  EPA's 
Waste  Minimization  National  Plan 
(Office  of  Solid  Waste.  November  1994). 
Consistent  with  this  national  waste 
reduction  goal  for  metals.  EPA  requests 
public  conunents  today  on  requiriiag 
aggregate  percentage  reductions  for  the 
twelve  metals  in  waste  feed,  as  an 
dtemative  to  holding  cement  kilns  to 
the  historical  average  feed  limits  of  the 
past  three  years  and  allowing  no 
increases  over  baseline  limits.  This 
approach  would  also  further  waste 
minimization  planning  by  offering  kilns 
a  reason  to  motivate  the  generators 
supplying  them  with  hazardous  waste 
for  combustion  to  undertake  waste 
minimization.  In  comments  related  to 
tiia  role  of  waste  minimization  in  the 
MACT  proposal.  Molten  Metal 
Technologies  (MMT)  states  that 
"without  drivers  Cavoring  pollution 
prevention  and  waste  minimization  in 
the  instant  rulemaking,  only  minimal 
progress  will  be  made."  MMT  points  out 
that  ecoDomics  conspire  against 
pollution  prevention  and  waste 
minimization  since  investment  for 
compliance  often  takes  {Miority  over 
investment  for  process  modifications  to 
reduce  waste  generation  and  since 
coqwrate  rate-of-retum  thresholds  may 
"squash"  pollution  prevention  and 
waste  minimization  initiatives. 

Finally,  the  Agency  requests  comment 
on  whether  additional  nonmetal 
constituents  (e.g.,  chlorinated  organics) 
should  also  be  identified  fiw  simUar 
reductions  as  part  of  this  appriMch. 

H.  Foundry  Saitd  Thermtal  AecJunotion 
Units 

A.  Background 

Fovodry  operatioBS  can  geaarally  be 
classified  as  eithar  iwiuus  or 
noofarrous,  depending  oo  their  primary 
iaed  materiah.  Both  typaa  of  fouB<biaa 
use  lafge  amounts  of  aaada  for  their 
metal  molds.  Over 
become  contaminalad  with 
haii^  used,  as  wall  as  with 
Modsr 


generate  spent  sands  that  exhibit  the 
Toxicity  Characteristic  (40  CFR  261.24) 
for  lead  or  cadmium.  (The  Agency  has 
indicated  concerns  with  certain  sand 
treatment  methods.  See  62  FR  10004. 
March  5, 1997.)  These  sands  can  be 
physically  processed  to  remove 
contaminants  for  continued  use, 
resulting  in  less  sand  use  for  the 
foundry,  and  leaa  need  for  disposal  of 
the  sands.  Intaiest  has  also  been 
expressed  in  using  thermal  processing 
at  reclamation  units  (TRUs)  to  clean  the 
sand  for  continued  use.  TRUs  may 
represent  a  significant  waste 
minimization  technology  for  the 
foundry  industry. 

The  TRUs  reaaove  contaminants 
primarily  hy  combusting  the  organic 
binder  matwiaW  in  the  sand.  These 
organic  materials  are  generally  wax-like 
materials,  synthetic  or  natural  (e.g., 
clays,  phenols,  etc.).  Air  emissions 
concerns  would  include  lead,  cadmium, 
and  particulate  emissions,  as  well  as 
products  of  incomplete  combustion. 
These  unite  are  identified  as  industrial 
furnaces  under  40  CFR  260.10  as  a  type 
of  "foundry  fiimace"  and  are  subject  to 
regulation  under  40  CFR  part  268, 
subpart  E  (the  "BIF  rules")  when  they 
bum  hazardous  waste. ^  When  the 
Agency  developed  subpart  E.  however, 
we  did  not  consider  whether  TRUs 
would  be  appropriately  controlled 
under  those  standards.  The  Agency 
created  a  special  exemption  for  metal 
recovery  furnaces  under  §  266.100(c) 
and  also  proposed  a  special  exemption 
for  petroleum  catalyst  recovery  unite 
(see  60  FR  57780;  November  20, 1995). 
In  these  two  cases,  we  found  that  the 
BIF  rules  would  not  appropriately 
control  the  unite  in  question.  i.e..  any 
air  emissions  hazards  might  be  mon 
appropriately  controlled  under 
standards  specially  designed  for  those 
units  under  either  RCRA  or  CAA.  Under 
RCRA  Section  1006.  an  important 
consideration  for  the  Agency  is  to  avoid 
duplication  to  the  extent  practical 
beU»een  the  t%vo  Acte.  Also,  as  noted 
above.  TRUs  may  achieve  significant 
waste  minimization  benefite.  an 
important  considantion  imder  RCRA. 
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B.  Deferral  and  Variance  Options  for 
Consideration 

The  Agency  is  presently  developing 
MACT  controls  under  the  CAA  for 
foundries.  Althou^  at  this  time  it  is  not 
clear  to  what  extent  TRUs  would  be 
sul^ect  to  MACT  controls, 
representetives  from  the  foundry 
industry  have  suggested  that,  as  the  new 
MACT  rules  are  implemented,  all 
foun^es  with  TRUs  will  be  required, 
as  a  practical  matter,  to  install  MACT 
controls  on  the  TRUs.  Among  the 
reasons  cited  are  that  vendors  of  TRU 
technology  will  have  to  design  for 
situations  undn  MACT  control,  and 
stete  air  officials  will  incorporate  the 
MACT  technology  in  permite  for 
foundries  as  a  matter  of  course. 

Althou;^  EPA  has  no  wayto  predict 
whether  this  scenario  would  come  to 
pass,  there  are  obvious  advantages  to 
controlling  TRUs  processing  sands  that 
exhibit  the  TC  under  MACT  standards, 
as  opposed  to  under  the  BEF  rules. 
These  advantages  include 
administrative  simplicity  and  maximum 
flexibility  for  implementing  agencies. 
EPA  requeste  comment  on  the  following 
two  approaches  te  ensure  appropriate 
controls  for  TRUs: 

1.  Deforral  option.  Given  the 
developmente  under  the  CAA  discussed 
above,  and  also  in  light  of  the  potential 
waste  minimization  benefite,  EPA 
requeste  commente  on  appropriate 
control  schemes  for  TRUs  burning 
hazardous  foundry  sands.  Specifically, 
commente  are  requested  on  a  defierral  of 
BIF  applicability,  similar  to  the  existing 
provision  for  metal  recovery  furnaces 
and  proposed  provision  for  petroleum 
catalyst  recovery  unite.  This  would 
allow  development  of  the  foundry 
MACT,  and  potentially  the  eventual 
application  of  these  controls  to  TRUs 
processing  sands  that  exhibit  the  TC 
Under  sudi  an  approach,  EPA  would 
place  an  exemption  in  Part  286,  Subpart 
E.  identifying  foundry  TRUs  as  an 
exempt  BIF,  and  a  one-time  notice 
would  be  required  as  is  now  required 
for  metal  recovery  furnaces  undsr 

§266.100(cXl)a). 

2.  Variance  from  definition  ofaohd 
waste  option.  TRUs  appear  to  be  integral 
to  foundry  operations.  They  are  located 
at  the  foundry  site,  operated  by  the 
fitMindiy,  and  the  sand  being  processed 
and  ratumed  ta  the  foundry  operatioa  is 

tial  in  the  manufactuiing 
oparatien.  The  ti—  psrietis  betweae 
a  spent  sand  is  gnawalBd  and 
k  is  prooassad  and  Mtaaned  to 
typic^  a  matter  of  hows,  b  fed.  TVUs 
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that  mi^t  result  from  physical 
prooaasing.  Givm  that  a  sand  appeazi 
integral  to  foundry  operations  and  TRUs 
can  greatly  improve  the  efficiency  of 
sand  use,  EPA  could  conclude  tbiat  even 
mrithout  any  rule  changes,  foundry 
operaton  may  be  eligible  for  a  variance 
firam  the  RCRA  d«Bnition  of  solid  waste 
under  the  variance  provisions  found  at 
40  CFR  260.30(b),  260.31(b).  and  260.33. 
Under  these  variance  provisions.  EPA 
(or  an  authorized  State)  may  grant  a 
variance  from  the  definition  of  solid 
waste  for  materials  that  are  reclaimed 
and  then  used  as  feedstock  within  the 
original  production  process  in  mHUch 
the  materials  were  generated  if  the 
rerlamation  process  is  an  essential  part 
of  the  production  proceas.  This 
evaluirtion  is  guided  by  a  number  of 
criteria  found  at  §  260.31(b).  While 
foundries  certainly  can  and  do  operate 
fyithout  thermally  processing  their 
sands,  and  so  TRUs  are  not  litnnlly 
"essential",  as  summarixed  above  die 
unite  do  in  feet  greatly  increase 
effidency  of  sand  use,  wrfaich  is  an 
esscmtial  raw  material  of  foundry 
operations.  Also,  die  TRUs  are 
physically  proximate,  and  integrated 
into  the  faimdry's  opentions.  Emissions 
from  the  TRUs  are  often  ducted  into 
emission  control  devices  used  for  the 
foundries'  main  production  activities. 
As  such,  the  Agnicy  could  view  sands 
being  processed  in  TRUs  as  potentially 
eligible  for  the  variance  under 
260.31(b)  ^.  EPA  (or  the  Stete)  would 


tka  need  la  alBM  aaant 
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^Th*  Agncy  nolM  that,  typically,  a  varianca 
froB  Ika  ddfaittiae  of  aoUd  waato  uadar  280.31(b) 
would  apply  at  tha  point  of  gonvation  (a.g.,  in  this 
caaa.  Iha  point  wfaaia  tba  qiant  landa  an  iWDOvad 
froan  tfaa  caating  fonna).  Alao.  typically,  whan  such 
a  variaBoa  ia  pantad.  ttia  varianoa  ia  only 
appUcabIa  to  tfaoaa  aaoondaiy  matarialt  that  maat 
tha  cooditiaaa  of  tha  vaiianca  (a.g.,  tha  varianoa 
would  not  induda  aacondaty  matariala  that  an  not 
nuaad  in  tha  production  procaaa). 

Tha  nonnal  and  affident  flow  of  matariala  at 
fadlitiaa  with  a  TRU  may  involva  tha  pcocaaaing  of 
all  of  dio  ^ant  aand  gnantad.  Howavar.  aJlar 

■anda  that  ara  pioc—aJ  by  tha  TRU  may  ba  found 
to  ba  unuaafaia  again  aa  faundiy  aand,  mad  ao  may 
ba  diacaidad.  WUIa  tnatmaot  and  diqwaal  of  dia 
apant  faundiy  aand  ia  daariy  not  tha  intaot  of  dM 
TRU,  "tnaimaat  and  diapoaal"  would  ba  tha 
ngnlatory  atatua  of  any  hasardoua  aaoondaiy 
matarial  that  ia  procaaaad  auch  that  it  ia  no  longv 
bamdoua  and  man  diacaidad.  givan  tfaa  moat 
itiaigfatliwwaidraadiiigofthengnlatinna, 

Navarthalaaa,  tha  AgMicy  baliavaa  that  bocanaa 
tha  TRU  ia  typically  intagntad  into  the  facility's 
<q>an«iona.  and  ti>a  flow  of  spaotfauadiy  aand  into 
tha  TRU  hacomas  a  atandard  opanting  piaoadun. 
tha  tfM4«i«ff^T|  diacwd  of  an  <»»«s*f>t«««1^1  — «i«i»«t  of 
spant  faundiy  sand  rimdd  not  ovanliadow  tha 
basic  puipoaa  of  S  28d.31(b)  to  giant  a  varianoa  boa 
tha  dafinitioe  of  aaUd  waata  to  aatKiala  that  an 
ladaimad  and  nuaad  in  tfaa  pcoduciion  ptooaas, 
whan  SBch  ndamatfcm  ia,  in  afhct.  an  intagial  atap 
in  the  flow  of  praductiaB.  Tfana.  dia  AgHicy  aaaarts 
^it.  Mauming  all  othar  conditiana  of  dm 
f  28a31(b)  varianca  an  mat  tha  fact  that  a 
lalati  valy  insignillraat  amount  <rf  apaat  faundiy 


Still  have  to  weigh  the  fectors  in. 
paragraph  (b)  on  a  cagaHby-case  basis  to 
determine  if  the  variance  ahould  be 
granted.  For  example,  paranqih  (bX3) 
requires  an  examination  ofnow  the 
sands  are  handled  to  ensure  that  losaes 
are  minimized  beftxe  reclamation.  Also. 
paragru>h  (bK8)  allows  consideration  of 
"otlMir  fectors"  as  appropriate,  and  in 
this  cassk  air  emissions  controls  for  the 
TRU  would  betappropriataly  considered 
before  granting  a  variance.  As  discussed 
above,  controls  may  be  installed  as  part 
of  the  MACT  process,  or  simply  due  to 
stete  or  local  air  pollution  laws.  Hie 
Agency  would  expect  that  as  a 
minimum,  emissions  of  particulate 
matter  would  have  to  be  limited  to 
control  lead  emissions,  and  given  die 
organic  binder  compounds  bring 
introduced  to  the  unite,  Umito  on  and 
continuous  mtmitoring  of  indicators  of 
efficient  combustion,  such  as  CO  and/or 
HC,  would  seem  approprirte.  Under  this 
approach,  the  Agoicy  mi^t  or  mi^t 
not  develop  spedal  standards  for  TRUs 
under  RCRA  m  the  CAA.  The  caseby- 
case  qiproach  might  mable  EPA  and 
die  Stetes  to  oversee  the  unite  without 
the  need  for  federal  standards. 

m.  Status  ofGaseoas  Fuels  Genemtad 
From  HaxtadouM  Waste  Management 
Activities 

The  proposed  rule  included  a 
proposed  exclusion  from  subtitle  C 
jurisdiction  for  certain  syndietic  gas 
fuels  derived  from  hazardous  waste 
treatinent  activities  (61  FR  at  17465). 
Some  commenters  steted  that  S3rndiesis 
gas  fuels  are  bejrond  EPA's  regiilatory 
authority  because  they  are  uncontained 
gases,  and  fiuther  steted  that  EPA  had 
foiled  to  set  out  any  explanation  for  ite 
potential  jurisdiction  over  these 
synthesis  gas  fuels  (which  jurisdiction 
EPA  proposed  to  relinquish  provided 
the  syngas  met  designated 
specifications). 

The  type  of  syngas  discussed  in  die 
proposal  resulte  from  thermal  reaction 
of  hazardous  wastes,  which  reaction  is 
optimized  to  break  organic  bonds  and 
reformulate  the  organics  into  hydrogen 
gas  and  carbon  monoxide,  /d.  "Hiis 
resulting  gas  can  be  used  as  a  fuel  at 
manufecturing  fedlities. 

EPA  has  broad  statutory  authority  to 
regulate  fuels  produced  from  hazardous 
wastes.  RCRA  section  3004(qXl);  see 
also  Hmsehead  Resource  Dwelopnmat 
Co.  v.  Browner,  16  F.  3d  1246. 1262 
(D.C  Or.  1994)  (broadly  construing  this 
authority).  The  fact  that  syngas  (by 
definition)  is  a  gas.  radier  than  a  solid 


or  liquid,  does  not  amieer  to  raise 
jurisdintional  issues,  ft  to  still  preduosd 
from  die  hazardoos  wastes  dial  I 
being  proosssed  dieraially.  See 
$  281.2(cX2XA)  and  (B)  (daAnii«  i 
matsiiato  as  aoUd  wastss).  EPA  believes 
ite  audiority  to  be  dear  under  these 
provisions,  but  will  consider  further 
comment  on  the  issue.'" 

IV.Re^uJatayFlexU^IityAnafyais 

The  Regulatory  Fkodhility  Act  (RFA) 
of  1980  requiiaa  Federal  agencies  to 
consider  impecte  on  "smaU  entities" 
throu^iout  die  ragulatoiy  process. 
Section  603  of  the  RFA  calls  f(»  an 
initial  screening  analysto  to  be 
performed  to  determine  whether  small 
entitieB  will  be  edversely  affected  by  dw 
regulation.  If  affected  small.entittes  are 
identified,  regulatory  altamatives  must 
be  considered  to  miHgahi  the  potential 
impacts.  Small  entities,  as  described  in 
the  Act.  are  only  those  "businesses, 
orgndzstions  and  govemmental 
jurisdictions  subject  to  regulatiotL*' 

In  prepantion  of  theproposed  rule, 
EPA  usfld  information  from  Dunn  ft 
Bradstreet.  the  American  Business 
Directoiy  and  other  sources  to  identUy 
small  businesses.  Based  on  the  numbar 
of  employees  and  annual  sales 
information,  EPA  identified  13  firms 
iM^iich  mav  be  small  entities.  That 
anal]rsto  also  determined  that  the 
proposed  rule  was  unlikely  to  result  in 
detrimental  impecte  to  small  businesses. 
This  conclusion  was  derived  from  two 
inmortant  findingr 

rast,  few  commisticm  unite  are  owned 
by  businesses  that  meet  dw  SBA 
definition.  Among  those  that  are 
considered  small  (based  on  number  of 
emplojrees),  over  one-third  %rae  found 
to  nave  gross  sales  in  excess  of  $50 
million  per  yeer.  Furthermore,  available 
date  indicate  an  ongoing  industry  trend 
toward  consolidation,  or  maricet  exit 

Second,  small  entities  inflected  by 
the  rule,  were  found  to  be  tibose  that 
currently  bum  very  litde  hazardous 
waste,  and  hence  face  very  high  cost  per 
ton  burned.  These  on-site  fiKimties  are 
likely  to  discontinue  burning  hazardous 
waste  and  dispose  ofif-sUe,  rather  than 
comply  with  me  proposed  rtile.  Baaed 
on  avrilable  date.  EPA  found  that  the 
incremental  cost  of  alternative  disposal 
associated  with  discontinued  burning  of 
such  waste  would  not  exceed  0.10  to 
0.20  percent  of  annual  corporate  groas 
revenues.  Furthermore,  currently  viaUe 
commercial  smaU  business  fecilities 
affected  by  die  proposal  were  found  to 
remain  profitable. 


amid  is  diacaidad  would  not  nagato  a 
yantad  to  spant  faundiy  aand.  or  ni|oina 
tnatmant  patmit  far  tfaa  TRU. 


^  Saa  also  SO  FR  40164, 40171  (Nov.  2S,  IMSk 
53  PR  16002. 17021  (May  6, 1607);  and  90  PR  7134, 


7203-04  (Fab.  21, 1001)  which 
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The  above  finrfiny  indicate  that  the 
proposed  rule  is  expected  to  have 
ovwall  negligible  impacts  on  small 
entities,  li^e  Agency  is  currently 
refining  and  expanding  its  analysis  of 
small  entities  and  makes  no  conclusions 
beyond  those  presented  for  the 
Proposal. 

Dited:  April  22, 1997. 
EUzabediCatnvaffth. 
Acting  Dinette,  Office  of  Solid  Waste. 
[FR  Doc  97-11155  Filed  5-1-97;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Propoeed  Demonetrallon  Project; 
AHMneUve  Pscsoonel  MeneQsinent 
Syrtsm  for  Hie  U^  Dapertment  of 
Commefce 

AOBICY:  Office  of  Pereonnel 

Management 

ACTION:  Notice  of  a  propoced 

demonstration  ptoiect  plan. 


r:  Title  VI  of  the  Qvil  Service 
Rafbnn  Act.  now  codified  in  5  U.S.C 
CSiapter  47,  authorizes  the  Office  of 
Personnel  Management  (OPM)  to 
conduct  danonstration  protects  that 
experiment  with  new  and  different 
human  resources  management  concepts 
to  determine  whether  changes  in  himian 
lesouroes  policy  or  procedures  result  in 
improved  Federal  human  resources 
management.  This  demonstration 
pr«^ect  is  designed  to  replicate  many  of 
the  features  of  the  Naticmal  Institute  of 
Standards  and  Technology  (NIST) 
demonstration  project  created  by 
Congress  pursiiant  to  the  National 
Bureau  of  Standards  Authorization  Act 
for  Fiscal  Year  1987  (Pub.  L.  99-574). 
This  project  will  cover  portions  of  five 
Department  of  Commerce  organizations: 

(1)  Office  of  the  Secretary 

— OfBce  of  the  Chief  Financial  Officer 
and  Assistant  Secretary  for 
Administration 

—Office  of  the  General  Counsel 

(2)  Technol(«y  Administration 
— Office  ofthe  Under  Secretary 
—Office  of  Technology  Policy 

(3)  Economics  and  Statistics 

Administratioa 
— Bureau  of  Economic  Anal3rsis 

(4)  National  Teleconmiunicatians  and 

Informatian  Administration 
— Institute  for  Telecommunications 
Sciences 

(5)  National  Oceanic  and  Atmospheric 

Administration 
— Portions  of  the  Office  of  Oceanic 

and  Atmospheric  Research 
— Pratiois  of  the  National 
Environmental  Satellite,  Data,  and 
Inftmnation  Service 
— Portions  of  the  National  Marine 
Fisheries  Service. 
DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  Jtily  10, 1997.  Public  hearings 
have  been  scheduled  as  follows: 

1.  Monday.  )ime  9, 1997.  2:00  p.m.,  in 
Washington,  DC 

2.  Monday,  June  16, 1997, 10:00  a.m..  in 
Boulder,  Colorado. 

3.  Tuesday,  June  17, 1997. 10:00  a.m..  in 
Portland,  Oregon. 

4.  Wednesday,  June  18. 1997. 10:00 
a.m.,  in  Juneau,  Alaska. 


5.  Thursday.  Jime  26, 1997.  lOKX)  a.m.. 
in  Ashe^e.  North  Carolina. 

At  the  time  of  the  hearings,  interested 
persons  or  cfganizations  may  present 
their  written  or  oral  comments  on  the 
proposed  demonstration  project  Tlie 
hearings  will  be  informal.  However, 
anyone  wishing  to  testify  should  comtact 
the  person  listed  under  FOR  FUffnCR 
MFOraUTION  CONTACT,  and  state  the 
hearing  location,  so  that  OPM  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  be  heard.  Priority  wall 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
minutes.  Written  conunents  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 

ADDRESSES:  Comments  may  be  mailed  to 
Judith  B.  White.  U.S.  Office  of  Peracmnel 
Management.  1900  E  Street,  NW.,  Room 
7460.  Washington.  DC  20415;  public 
hearings  will  be  held  at  the  following 
locaticms: 

1.  Washington — Herbert  C  Hoover 
Building  Auditorium.  14th  k  C 
Streets.  NW..  Washington.  DC  20230; 

2.  Bouldei^^(esearch  Laboratory 
Building  #3, 3100  Marine  Street. 
Room  620.  Boulder.  Colorado; 

3.  Portland — Portland  Conventioo 
Center.  300  Northeast  Multnomah 
Street  Portland.  Oregon  97233; 

4.  Juneau — 7t)9  West  9th  Street,  Room 
45C.  Juneau.  Alaska  99802;  and 

5.  Asheville— Veech-Bailey  Federal 
Complex,  151  Patton  Avenue.  Room 
5000.  AsheviUe,  North  Carolina  28801. 

FOR  FURTHER  MFORMATION  CONTACT:  (1) 
On  the  proposed  demonstration  project: 
Darlene  F.  Haywood  at  the  U.S. 
Department  of  Commerce.  1400 
Canstituti(m  Avenue.  NW..  Room  5004. 
Washingtcm,  DC  20230.  202-482-3620; 
(2)  On  the  proposed  demonstration 
project  and  pi^lic  hearings:  Judith  B. 
White.  U.S.  Office  of  Personnel 
Managmnent.  1900  E  Street,  NW..  Room 
7460.  Washington.  DC  20415.  202-606- 
1526. 

SUPPLEMENTARY  MFORMATION:  The  goals 
of  this  demcHistration  project  are  to 
improve  workforce  performance  and 
promote  mission  accomplishment  by 
improving  the  quality  of  new  hires, 
motivating  supervisors  and  employees, 
retaining  good  performers,  maldng  line 
managers  more  responsible  and 
accountable  for  human  resources 
management,  and  improving  the 


effectiveness  and  efficiency  of  himian 

resources  systems. 

JaMsB.Khig. 

Director. 
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L  Execntive  Sommary 

This  project  was  designed  by  the 
Department  of  Conmierce  (DoCJ  %vith 
participation  and  review  by  the  Office  of 
Personnel  Management  (OPM).  The 
demonstration  project  will  pursue 
several  key  objectives  ofthe  National 
Performance  Review:  to  sknplify  the 
current  classification  system  for  greater 
flexibility  in  classifying  work  and 
paying  employees;  to  establish  a 
performance  management  and  rewards 
system  for  improving  individual  and 
organizational  perfonnance;  and  to 
improve  recruiting  and  examining  to 
attract  highly  qualified  candidates  and 
get  new  hires  aboard  fester.  The 
duration  of  the  project  will  be  5  years, 
except  that  the  project  may  be  extended 
by  OPM  if  further  testing  and  evaluation 
are  warranted. 

The  proposed  project  will  test 
whether  the  interventions  of  the  NIST 
project  can  be  successful  in  other 
environments.  Other  reasons  for  testing 
the  NIST  interventions  in  the 
Departm«it  are:  (1)  all  ofthe  diverse 
operating  umts  in  the  proposed 
coverage  are  within  the  same 
Department,  the  U.S.  Department  of 
Commerce,  which  is  also  the  parent 


agency  of  NIST;  (2)  several  of  die 
operating  tmits  in  the  proposed 
coverage  have  served  m  eight  years  as 
comparisan  sites  fw  the  NIST  project; 
and  (3)  during  the  implementation  and 
operatifm  of  ue  NIST  prtqect  DoC  and 
NIST  staff  woriced  doaely  with  the  U.S. 
Department  of  Agriculture's  National 
Finance  Center  (NFC),  which  provides 
personnel  and  payroll  computing  and 
database  services  to  all  of  DoC  iiicluding 
NIST  and  the  units  pn^osad  for  the 
new  project 

n.  IntrodnctkMi 

A.  Purpose 

The  purpose  ofthe  proposed  project 
is  to  strengthen  the  contribution  of 
human  resources  management  in 
helping  to  achieve  the  missions  of 
specific  operating  units  of  the 
Etepartmmt  of  Commerce.  The  project 
conducted  by  NIST  successfidly 
demonstrated  that  certain  innovative 
changes  could  improve  human 
resources  manMemmt  in  the  NIST 
mviroxunent  The  proposed  project  will 
test  whether  these  same  irmovaticns 
will  produce  similarly  successful  results 
in  other  environments. 

B.  Problems  With  the  Present  System 

The  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation's  intematicmal  trade,  economic 
growth,  and  technological  advancement 
Within  this  fiamework.  and  in  the 
interest  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  system, 
the  Department  provides  a  mde  variety 
of  programs,  some  of  which  are 
included  in  the  proposed  coverage  of 
theproject 

The  current  system  has  three  major 
impediments  to  a  manager's  ability  to 
effectively  manage  himum  resources  and 
shape  the  workfraoe:  hiring  restrictions 
and  an  overfy  complex  job  classification 
system,  coupled  with  poor  tools  for 
rewarding  and  motivating  employees 
*   and  a  system  that  does  not  assist 
managers  in  removing  poor  perfumers, 
build  stagnation  in  the  worldbfoe  and 
waste  valuable  time. 

C.  Changes  Requiied/Expected  Benefits 

The  innovations  of  the  project  and 
their  objectives  are: 

1.  Classification 

Career  paths  will  replace  occupatiaoal 
groups,  broad  bands  will  rq>lace  grades, 
and  Departmental  faroad-band  standards 
will  replace  OPM  classification 
standards.  The  classification  S3rstem  will 
be  automated  and  classificaticm 
authority  wriU  be  delegated  to  line 
managers. 


These  dianges  are  intaoded  to 
simplify  and  speed  up  the  classificatioii, 
process,  make  the  process  more 
serviceable  and  understandable, 
improve  the  effectiveness  of 
classification  dedsiop-making  and 
aocountdiility,  and  ferilitate  pay  far 
pOTfomoanoe. 

Broad  bands  provide  laigsr 
classificatioD  targets  that  can  be  defined 
by  shorter,  simpler,  and  more 
understandable  classification  standards. 
This  simpler  S3rstem  mtUI  be  eesier  to 
automate,  will  require  fewer  resources 
to  operate,  and  will  facilitate  delegation 
to  lijie  managers. 

By  providui^lmiadar  and  mcse 
flejdble  pmr  raises  for  setting  entry  pay, 
broad  handing  will  provide  hiring 
officials  with  an  important  tool  for 
attracting  high-quality  candidates  and 
thus  contribute  to  the  objective  of 
increasing  the  quality  of  new  hires. 

By  providing  mon  flexible  pay  setting 
baaed  on  performance,  broad  nwnHing 
will  give  managers  the  ability  to 
increase  the  pay  of  good  performers  to 
higher  and  more  competitive  levels, 
thus  improving  the  retention  of  good 
performers.  At  the  same  time,  the 
potential  far  higher  pay  imseases  for 
good  performance,  supported  by  the 
broader  pay  ranges  of  broad  banding, 
will  contribute  to  the  objective  of 
improving  organizational  and 
individual  performance. 

2.  Staffing 

Staffing  methods  will  include  two 
that  were  implemented  in  the  NIST 
Demonstratian  Project  and  %^ch  are 
now  available  to  all  agencies  through 
examining  authority  delegated  by  OPiA. 
For  the  sake  of  simplification  and  to 
parallel  the  NIST  Demonstration  Project 
diey  are  retained  with  the  same  titles 
under  the  Department  of  Commeioe 
Demonstratian  Prefect  Direct 
Examination  and  Agency  Based  Staffing. 
In  addition,  there  will  be  placements 
imder  Merit  Assignment  and  various 
noncompetitive  appointing  authorities. 
(K^  registers  will  not  be  used,  btit 
poaitiims  in  occi^wtions  covered  by  the 
Luevono  Consent  Decree 
(Administrative  Careers  with  America 
or  successor  programs)  will  be  filled 
using  OPU  giiidanoe.  Other 
supplemental  staffing  tools  «rill  include 
such  elements  as  paid  advartiaing, 
flexible  entry  salaries,  probation,  local 
authority  for  recruitiii|g  and  retention 
payments,  and  more  flexible  pay 
iiKaeases  associated  with  promotian. 

These  changes  are  intsnded  to  attract 
high-quality  candidates,  speed  up  the 
recniitiiig  uid  examining  process, 
increase  the  effectiveness  ofthe 
probationary  review  process,  and 


inaeese  the  retention  of  good 
perfarmns. 

Agency-based  stafBng.  supported  by 
paidadvortisiiig.  will  aUow  hiring 
ofBdals  to  focus  on  mate  relevant 
recruiting  sources.  Dirsct  examination 
wiU  allow,  managers  to  hire  individuab 
widi  shortage  sUlls  as  thqr  find  them. 

Gtiiem  on  board  faster,  and  avoid  the 
s  of  good  candidates  Mrho  may  grow 
impatient  with  a  kng  hiring  process, 
thus  contributing  to  the  ot^ectives  of 
increased  quality  of  new  hires  and 
better  fit  between  position  requirements 
and  candidate  skiUa. 

The  thrse-year  probationary  period 
will  help  ensure  mat  sdenti^  and 
engineers  «du>  are  retained  beyond 
pr^Mtion  are  capable  of  carrying  out  the 
Kill  cycle  of  research  and  development 
(R&D)  work,  thus  contributing  to  the 
objectives  of  high-quality  hires  and  a 
high-performing  worirforce.  Local 
auth(»ity  for  recruiting  and  retention 
payments  will  provide  extra  incentives 
for  hirii^  and  retaining  individuals  with 
shcutage  skills,  thus  contributing  to  the 
objectives  of  increasing  the  quality  of 
new  hires,  improving  ue  fit  between 
position  requirements  and  individual 
qualifications,  and  improving  the 
retention  of  good  performen. 

3.  Pay 

The  moat  important  change  in  pay 
administratian  is  the  introduction  of 
pay  for  performance,  wdiidi  will  govern 
individual  pay  progression  within 
bands.  Funds  currentfy  applied  to 
within-grade  increases,  quality  step 
increases,  and  promotions  from  one 
grade  to  a  higher  grade  when  both 
grades  are  now  in  the  same  band,  will 
be  used  instead  to  grsnt  performanoe- 
based  pay  increases  widdn  bands.  The 
amount  of  the  basic  pay  and  locality  pay 
increases  approved  by  Congress  and  the 
President,  however,  will  continue  to  be 
applied  to  pay  schedtdes  and  to  the 
salaries  of  employees  with  acceptable 
perfarmanoe.  Othar  pay  tools  are 
supervis(»y  pay  di&rantials,  flexible 
pay  setting  for  new  hires,  and  more 
flndble  pay  setting  upon  promotion. 

Pay  far  perfarmanoe  promotes  fairness 
through  the  peer  ranking  process  and 
provides  a  motivatianal  tool  and  a 
retention  tooL  As  a  motivational  tot^ 
the  promise  of  higher  pay  increases  for 
good  perfarmanoe  encouragea  high 
achievement  As  a  rstentim  tooL  pay  Cor 
performance  allows  the  organizatian  to 
quiddy  move  the  salaries  of  good 
performers  to  levels  that  are  mora 
competitive  in  the  labor  market 

Supervisory  pay  differentials  provide 
a  performance  incentive  far  supervisors, 
addressing  the  objective  of  improved 
individual  and  organizational 
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perioaaaacB.  Superviaaiy  pay 
diffarentials  also  address  the  objective 
of  improving  retention  by  raising  the 
pay  of  high-perfonuing  supervisors  to 
more  competitive  levus. 

Flexible  pay  setting  for  new  hires  is 
a  recruiting  tool  that  gives  hiring 
officials  greater  flexibility  to  ofier  more 
competitive  salaries  to  high-quality 
cuKudates,  addressing  tlw  ol^ective  of 
improving  the  quality  of  new  hires.  The 
greater  flexibility  in  setting  pay  upon 
promotion  gives  managers  another 
retention  tool  to  help  retain  top 
performers. 

4.  Perforaianca  Api»aisal 

The  new  system  replaces  the  cnnent 
five-level  rating  system  with  a  two-level 
rating  system,  using  UnsatisfacUxy  and 
Eligible  labels.  [Unsatisfactory  is 
equivalent  to  Unacceptable,  as  used  in 
Part  430  of  Title  5,  Code  of  Federal 
Regulations.)  The  most  important 
feature  of  the  proposed  performance 
appraisal  system  is  that  it  is  based  on 
the  application  of  a  weighted  100-point 
scoring  system  linked  to  pay  for 
performance.  As  in  the  current  system, 
each  employee  has  an  individual 
performance  plan  composed  of  several 
performance  elements  (all  of  which  are 
critical  elements)  that  are  measured 
with  the  100-point  scoring  system  in 
conjunction  with  the  application  of 
benchmark  performance  standards. 
Baaed  on  the  resulting  total  scores, 
supervisors  rank  employees  by 
performance  within  peer  groups  and 
grant  performance  pay  increases 
according  to  the  ranking.  Bonuses  are 
granted  at  the  discretion  of  the 
supervisor  and  are  not  tied  to  the  rating. 
Highly  ranked  employees  witiiia  a  peer 
group  receive  relatively  high  pay 
increases  and  lower  ranked  employees 
receive  relatively  lower  pay  increases. 

The  performance  appraisal  process  is 
intended  to  (1)  promote  good 
performance;  (2)  encourage  a  continuing 
dialague  between  supervisors  and 
employees  oa  organizatioBal  objectives. 
supervisory  expectations,  employee 
performance,  employee  needs  for 
assistance  and  guidaooe.  and  employee 
development:  md  (3)  provile  a  iMsis  for 
performance-related  decisions  in 
employee  ^velopaoent,  pay,  rewards, 
assign mont.  ptomotioa.  and  retentioa. 
The  system  will  more  aflKtivaly 
ammaaicate  to  employaes  how  they 
are  perfomiag  in  rwatiea  to  their  peers, 
the  rewards  of  geod  peifaraiaaca,  and 

an  operating  unit  the  aUUty  to  raise  the 
pay  of  good  perfoimers  aMM*  lajpidly, 
thus  improving  retention  of  good 

The  potential  for  hi^ar  pay 


increases  for  good  performance  will 
encourage  achievement  and  promote  the 
objective  of  improved  individual  and 
(nganizational  performance. 

5.  Performance  Bonuses 

In  accordance  with  5  CFR  Part  451,  at 
tha  end  of  the  annual  performance 
period.  Rating  Officials,  with  the 
approval  of  Pay  Pool  Managers,  will 
have  the  opportunity  to  reward 
eaplojree  perfonnanca  with  bonuses  up 
to  $104)00.  Bonuses  address  two 
objectives.  First,  rewrarding  achievement 
will  make  high  achievers  more  likely  to 
remain,  thus  improving  retention  of  t^ 
best  performers.  Second,  the  potential 
for  bonuses  for  achievement  will 
encourage  improved  individual 
performance. 

6.  More  Efficient  Systems 

The  Department  will  improve  the 
efficiency  of  huaoan  resource  systoas  by 
streamlining  procedures,  reducing 
paperworic,  and  automating  processes 
wherever  possible. 

7.  Line  Management  Authority 

The  operating  units  will  delegate 
greater  authority  and  accountability  to 
line  managers.  This  delegation  is 
intended  to  improve  the  effectiveness  of 
human  resources  management  by 
strengthening  the  role  of  line  managers 
as  the  human  resources  managers  of 
their  units.  The  project  will  be  managed 
by  the  Departmental  Personnel 
Msnagnmnnt  Board  (DPMB).  chaired  by 
the  Deputy  Director  of  MIST,  now  the 
DoC  Acting  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration. 
Each  m^or  operating  unit  will  have  its 
own  Operational  Personnel 
Management  Board  (OPMB)  to  oversee 
local  operations.  (See  the  section  on 
Prefect  ManagBOtent.) 

D.  Participating  Oiganixations 

The  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation's  international  trade,  economic 
growth,  and  technological  advancement 
Within  this  frasMwork.  and  in  the 
interests  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  s]rstem, 
the  Department  provides  a  wide  variety 
of  programs,  soaM  of  which  are 
included  in  tha  proposed  coverage: 

CNHCE  OF  THE  CHIEF  FINANCIAL 
OFFICER  AND  ASSISTANT 
SECRETARY  FOR  ADMINISTRATION 
(CFO/ASA),  OFFKB  OF  THE 
SECRETARY 

The  Office  of  tha  CFO/ASA  is 
reeponsiUe  far  Departmental  ^licy  and 
oparatiaas  Haeliag  with  flnaariai 


management,  budget,  organizational 
planning  and  development, 
telecommunications,  informaUon  policy 
and  planning,  dvil  rights,  human 
resouices  management,  facilities  and 
propoty  managemapt,  transportation, 
security,  and  acquisition.  This  coverage 
provides  an  appUcatitm  of  project 
systems  to  positions  dealing  wdth 
administradva  policy  setting  for  a  large 
and  diverse  Feonal  executive  agency, 
an  arena  never  before  addressed  by 
broad  hnnHing  principles.  It  also  coven 
the  DoC  Office  of  Human  Resources 
Management  (OHRM).  wdiich  will 
provide  HRM  expertise  for  the  proposed 
project  The  DoC  Director  of  Human 
Resources  Management  will  be  a 
member  of  tha  Departmental  Personnel 
Management  Board  and  will  provide 
staff  resources  for  the  prefect  AU  units 
of  the  Office  of  the  CFO/ASA  are 
located  at  the  DoC  headquarters 
building  in  Washington,  D.C. 

The  woik  of  the  organization  is 
reflected  in  the  following  key 
occupations:  Computer  Specialist; 
Management  Analyst;  Genoal 
Administration;  Budget  Analyst; 
Personnel  Management  Specialist; 
Accountant:  Contracts  Specialist; 
General  Business  Specialist;  and 
Security  Officer. 

OFFICE  CM'  THE  GENERAL  COUNSEL 
(OGC).  OFFICE  OF  THE  SECRETARY 

The  OGC  is  responsible  for  providing, 
legal  services  for  the  Department  It 
prepares  or  examines  for  legal  form  and 
effect  all  orden.  rules,  and  regulations 
issued  by  the  Department  and  all  legal 
instruments  entned  into  by  the 
Department  It  appeara  on  behalf  of  the 
Departmont  before  tribunals  and  courts. 
It  prepares  or  reviews  all  legislative 
proposals.  This  coverage  provides  an 
application  of  project  systems  to 
positions  dealing  with  legal  services  for 
a  large  and  diverse  Federal  executive 
agency,  an  arena  never  before  addressed 
by  bread  banding  principles.  All  units 
of  the  OGC  are  located  in  DoC 
headquarters  ia  the  Washington 
metr<^>olitan  area. 

The  key  occupations  are  Attorney, 
Paralegal  Specialist,  and  latolligenca 
Operations  Specialist 

OFFICE  CM'  THE  UNDER  SECRETARY. 
TECHNOLOGY  ADMINISTRATKM 
(TA) 

The  Technology  Administration, 
which  overaeea  NIST  Md  the  National 
Tadmical  InformatioB  Sarrioe  (NTIS), 
was  astabliahad  by  Coi^aes  ia  ItM  as 
Aa  pretier  techiiiology  agsac 
arith  U.S.  industry  in  improving 
competitiveness  and  increasing  the 
impact  of  tachaology  on  wrjoitwmk; 


growth.  The  TA  covoi^  would  include 
only  the  Office  of  the  Under  Secretan 
for  Technology  Adminiitratiop  and  Qm 
Office  of  Tedbnology  Policy.  This 
coverage  would  be  an  opportunity  to 
apply  broad  handing  primdples  to  a 
policjr,  planning,  and  devalopmant 
environment  dealing  with  issues  vital  to 
the  future  (rf  the  U.S.  economy  as  it  is 
affected  by  tedmology.  All  TA  offices  in 
the  proposed  coverage  are  located  at  the 
DoC  haadquartara  building  in 
Washington.  D.C 

The  uj  occupations  are:  Ganaial 
Administration;  Management  Analyst; 
and  General  Business  Specialist 

BUREAU  OF  ECCM40MIC  ANALYSIS 
(BEA),  ECONOMICS  AND  STATISTICS 
ADMINISTRATION 

BEA  is  responsible  for  providing  a 
current  picture  of  the  U.S.  economy 
through  the  preparation,  developmmit. 
and  interpretation  of  the  national 
income  and  product  accounts  showing 
the  gross  domestic  product,  burinass 
snd  other  cnnpcmants  of  the  national 
areslth  accounts,  industrial  market 
intanelationsh^  traced  by  the  input- 
output  accounts,  and  other  accounts 
showing  such  economic  indicators  as 
personal  income,  foreign  investment, 
and  balance  of  payments.  The  bureau 
also  develops  surveys  and  0(bm  tools 
for  analyzing  and  fraecasting  econcanic 
developments.  This  covoage  provides  a 
test  of  tha  NIST  system  in  an 
enviitHunent  that  uses  economists  and 
accountants  as  analysts,  reporters,  and 
ftnecastars.  BEA  is  located  at  1441  L 
Stiaet  NW..  Washinston.  DC 

Hie  economic  axuSyiiM  wwk  of  the 
organization  is  reflected  in  the  following 
kc^  oocupatirais:  Economist; 
Accountant;  Financial  Administrator; 
Computer  Specialist;  Statistician;  and 
Statistical  Assistant 

INSTITUTE  FOR 

TELECOMMUNICATION  SCIENCES 
(ITS),  NATIONAL 
TELECOMMUNICATIONS  AND 
INFORMATICS  AIAflNISTRATION 

ITS  is  a  m^r  component  of  the 
National  Telecommunications  and 
Infonnation  Administration  (NTIA).  ITS 
is  the  principal  Federal 
telecommunications  research  and 
engineering  laboratory.  The  Institute 
conducts  telsounmunications  research 
in  support  of  NTIA's  responsibilities  in 
adviidng  the  Prasidsnt  on 
telecommunications  and  information 
policy;  developing  U.S.  plans  and 
policies  in  intamational  forums;  and 
developing  policy  for  Federal  use  of  the 
radio  frequency  spectrum.  This 
q)plication  will  test  how  well  the  NIST 
interventions  work  in  an  RAD 


enviranmant  quite  diSsiant  from  the 
NIST  enviranmant  ITS  is  located  in 
Boulder,  Colorado. 

Tha  ITS  RftD  wrtnk  is  csRiad  out 
pimaiily  1^  Elactrmiics  Enginasn.  with 
tieto  from  Mathamatidans. 

IIm  remaining  unite  are  subunite  of 
the  National  Oceanic  and  Atmos|^ieiic 
Administration  (NOAA): 

OFFICE  OF  OCEANIC  AND 
ATMOSPHERIC  RESEARCH  (OAR) 

OAR  is  the  primary  research  ami 
devalopmant  unit  of  NOAA.  OAR 
provides  tha  sdoios  and  technology  to 
support  iminovemuite  in  NOAA 
services  and  address  currant  and  future 
proMams.  OAR  coaducte  resssrch 
programs  in  coastal,  marina, 
atmosj^Miic,  and  tpmat  sdenoss 
throum  ite  own  IdMaatorias  and  offices, 
as  wul  as  throudi  netwodcs  of 
university-based  programs.  The  work 
oonslsto  of  rssearch,  modeling,  and 
environmental  obaervatlons  relating  to 
weather,  climate,  and  environmental 
resources.  The  laboratory  component  of 
OAR  is  the  Enviroxuuntal  Research 
Lab(»ataries  (ERL).  ERL  includes 
ressarch  laboratories  in  space 
environment,  aaronomy,  anvironmantal 
technology,  weather  fnaout  systems, 
climate  mcmitoring  and  diagnostics, 
severe  storms,  air  lasouroes, 
oceanography,  and  geophysical  fluid 
dynamics.  Inis  diversityjHovides  a  rich 
new  RftD  anvirtmmant  for  tha  testing  of 
broad  handing  principles.  OAR  and  ERL 
headquarters  are  located  in  Silver 
Spring,  Maryland.  All  ERL  laboratories 
«dll  be  included  in  the  jvoject,  except 
tha  Great  Lakes  Envirraunental  Research 
LaboFBtory  (Ann  Aibor,  MI),  the 
Geophysical  Fluid  Dynamics  Laboratory 
(Princeton,  NJ),  and  the  Pacific  Marine 
Environmental  Laboratory  (Seattle, 
WA).  The  project  laboratories  are: 
Aeronomy  Lab-Moulder,  CX) 
Atlantic  Ocaanographic  and 

Meteorology  Lab-^ifianii,  FL 
Air  Resources  Lab— -Silver  firing,  MD 
Climate  Diagnostic  Cantai^-Bouldar,  CO 
Climate  Monitoring  and  Diagnostics 

Lab— Boulder,  00 
Environmental  Technology  Lib— 

Boulder.  00 
Forecast  Systems  Lab— Boulder,  GO 
Geophysical  Fluid  Dynamics  Lab- 
Princeton,  N) 
National  Severe  Storms  Lab— Noiman, 

OK 
Pacific  Marine  Environmental  Lab- 
Seattle,  WA 
Space  Envinmmental  Lab— Boulder,  CX) 
The  dominant  occupation  within  OAR 
is  Meteorologist  Other  key  occupations 
are  Physical  Scimtist,  Physicist. 
Electronics  Engineer,  Computer 


^ledalist.  Electronics  Technician, 
rtysical  Science  Tedinidan,  and 
Mathematician. 

NATIONAL  ENVIRONMENTAL 
SATELLITE,  DATA,  AND 
INFORMATION  SERVICE  (NESDIS) 

NESEMS  (msratas  NOAA's  satellites 
and  ground  ndlitias;  coUacts, 
procaisai.  and  distributes  lamotaly 
sensed  dale;  oonducte  studies,  plans 
new  systems,  and  canies  out  the 
snginsaring  rsquiiad  to  develop  and 
implnDsnt  new  or  modified  satellite 
qrstams;  canies  out  lassarch  and 
mvalopment  on  satellite  products  and 
saivioas;  provides  ocean  date 
minsgsmant  and  services  to  resesrcheri 
and  o&Mr  users;  and  aoquiias,  stocas. 
and  dissaminatas  woiidwide  dale 
related  to  solid  earth  geophysics,  solai^ 
tanastiial  physics,  and  marina  flsology 
and  aeqidivsics.  NESIXS  providss  bMh 
a  teriinifaf  opsrations  environment  and 
a  new  RftD  environmsntfar  testing  the 
NIST  intervsntions.  NESraS 
haadquartass  and  most  of  ite  offices  are 
located  in  Suitland,  Maryland.  &ound 
stations  ars  locatad  at  Walk^  Island. 
Virginia,  and  Fairbanks.  Alaska.  Tha 
National  Climatic  Date  Canter  is  located 
in  Asbaville.  North  Carolina.  All  of 
NESINS  will  be  included  in  Uie  pro  ject 
except  far  the  Wallops  Island  ground 
station. 

Tha  key  occupations  arithin  NESDIS 
are  niysical  Scientist.  Meteorologist. 
Ckanputer  Specialist  Ooeanogra|Sier. 
Phy^cal  Sdanoe  Technician, 
Meteorological  Technician.  Electronics 
Engineer,  Engineering  Tarhninian. 
Gaophysicist,  and  Mathematician. 

NATIONAL  MARINE  FiaiERIES 
SERVICE  (NMFS) 

The  mission  of  the  National  Marine 
Fisheries  Service  is  the  stewrudship  of 
living  marine  rssources  for  the  booefit  of 
the  Nation  through  their  sdenoe-based 
oonswatitm  and  management  and 
promotian  of  the  health  of  their 
environment  NMFS  supports  domestic 
and  international  amservati<m  and 
management  of  Uving  marine  rssources. 
Tha  goals  of  NMFS  are  to  rebuild  and 
maintsin  sustainable  fisheries,  to 
promote  the  recovery  of  protected 
species,  and  to  protect  and  m»int«in  tiie 
health  of  coastal  marine  habitets.  NMFS 
brings  in  a  variety  of  worii  in  the 
biological  sciences  never  before 
addressed  by  broad  handing  prinddbs. 

In  addition  to  the  headquaitan  i^Bce 
in  Silver  Spring,  Maryland,  there  are 
five  regiatts.  eadi  of  ^riddi  consiste  of 
a  Regianal  Office  and  a  Flshsrias 
Science  Center.  The  regional  offices  are 
located  in  the  following  arees:  Northeest 
(C^louoestar.  Massachusette);  Southaest 
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(St.  Petenbuig,  Florida);  Northwest 
(Seattle,  Washington);  Southwest  (Long 
Beach,  California);  and  Alaska  Quneau). 
All  the  above  units  of  NMFS  would  be 
included  in  the  pro)ect  except  for  the 
fbUowing:  in  Headqiiaitera,  the  OfGce  of 
Enforoement  and  the  Inspection 
Sovices  Division;  and  in  the  regions, 
the  Fisheries  Science  Centers  located  in 
Woods  Hole,  Massachusetts;  Miami, 
Florida;  Seattle,  Washington;  La  Jolla. 
Catifomia;  and  the  Alaska  Center 
located  in  Seattle,  Washington. 

NMFS  is  supported  mainly  by 
occupations  in  the  biological  sciences: 
Fish  Biologist.  Biologist.  Microbiologist, 
and  Biology  Technician.  Other 
important  occupations  are  Chemist, 
Oceanographer,  Wildlife  Biologist, 
Computer  Specialist,  and  Gennal 
Business  Specialist 

E.  Participating  Employees 

The  project  covers  all  positions  that 
would  otherwise  be  in  the  General 
Schedule  (GS)  system.  Wage  (kade 
positions  are  not  induded. 

Table  1  shows  the  total  number  of 
employees  in  each  operating  unit  to  be 
covered  by  the  project.  Table  2  lists  the 
oocupatioDal  series  in  which  current 
positions  are  classified  and  shows  the 
number  of  employees  in  each  series. 
The  OPM  occupational  series  will  be 
retained.  The  series  are  listed  under  the 
career  path  in  «i^ch  they  wiU  be 
placed.  (See  Position  Classification  for 
definitions  of  the  four  career  paths.) 
Table  3  shows  the  number  of  covered 
employees  in  each  series,  by  General 
Schedule  grade. 

Table  1  .—Number  of  Covered 

EMPt.OYEES  BY  UNIT 


TABLE  2.— OCCUPATKDNAL  SERIES.  BY 

Career  Path— Continued 


Series 


184 

190 

334 

401 

403 

406 

480 

482 

486 

466 

660 

701 

801 

810 

830 

860 

864 

865 

861 

1301 

1310 

1313 

1316 

1320 

1330 

1340 

1360 

1360 

1382 

1399 

1515 

1520 
1529 
1530 
1560 

ZP 


TMe 


ArUhropoiogM* 

Conpuler  Specialist  _._„... 

BiolOBist  ».».,... 

Mfcrntiiolooiil ............... 

C^^^^^Ui^H      .......................... 

rWn  mOnmwtKlmOr   ,„...._.. 

Fish  Bioiogisr 

fff  HUTO  pwwym     ■•••••>•••»•■ 

DIulO^PCBi  sfOKKwOo  wiUuBvW 

IndurtM  Hygienist  

Valarinary  Medkal  Officer 
Qeiwal  Engineef ......_..».. 

CM  Cnjineef  ...__.«• 
Mechanical  Engineer 
cMcncai  engineer .., 
Confxjier  Engineer . 
Electfonics  Engineer  .»«_. 

Aerospace  Engineer 

General  Ptiysical  Suonlist 
rnyMCIH  .»__.._«.«.._....«. 

OeUPVlyWCVl  •..•..M..M..MM. 

I  i    J   I  I       r   » 

nyamogMT  ...._...........«.„ 

Chemist ....«__»««............ 

Astronofi 

tilolooiol 

Q^Hflogirt 

Oceanogr 

C.A.^.J  T  I    nil     I       I        I  T  ■■* 

rooo  lecnnoiogHr  ....«_.. 
riiysitai  oCMnce  SNUoeni 
OiieiHlliiiis  Reeearch  Ana- 
lyst   

la,*  ... 

MaineniaBcian „ 

Mathematical  Stafisfidan  .. 

Staustician  .......................m 

Computor  Scwnliet  ..._„.... 

Tottf 


1 

1 

316 

58 

3 

6 

46 

166 
2 
1 
1 
1 
3 
5 
4 
1 
2 

101 
1 

194 

75 

9 

4 

26 

8 

236 

2 

77 

2 

3 

1 
27 

1 
12 

6 


1646 


Bi  iiillili  and  rnnlnaaiinn  Technician  IZTI 


CaraarPMh 

332 

404 
802 
866 

1311 

1341 
1531 

Computer  Operator 

Biology  TecMdan 

Engineering  Technician  ._. 
EleOonics  Technician  — 
Phyaictf  Science  Techni- 
dm 

12 
11 
24 
27 

83 
40 
24 

StattMori  Clert(/As8i8tanr 
Totri _.... 

ZT 

221 

Table  2.— Occupational  Series,  by 
Career  Path— Continued 


Number    Series 
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Table  2.— Occupational  Series,  by 
Career  Path 


Seriaa 


TMe 


Number 


SciMill 

Re  and  Englnaertng  (ZP)  Oi 

raarPMh 

101 
110 
ISO 

Social  Scientist 

Eoonomll  

1 

244 

1 

18 

80 

130 

131 

132 

201 

212 

223 

230 


gA) 

Safety  Specialjit 

Security  Officer 

Foreign  Affairs  Specialist* 
HastiMiuonai  weiauons 
SpedaSsT 

'jpocitlir - 

Pemnnal  M 

•jpociolst 
Peraonnel  Staffing 

Iporirtsr , 

Salwy  and  Wage 

Ifwrinliir 

Employee  ReiaHona  Sp^ 


2 

14 
10 

7 

8 

23 

1 
1 

8 


260 

301 

340 
341 
342 

343 
391 

501 
510 
560 

610 
606 

904 
906 

930 
960 

irai 

1006 
1035 
1082 
1063 
1064 

1101 

1102 
1140 
1166 
1170 
1176 

1222 

1410 
1412 

1601 
1664 
1670 
2010 
2030 

2101 
ZA 


TWe 


Equal  Employment  Spe- 

CMBdI    .......................... 

MiBceMtineouB  Administra- 
tion  

Program  Manager 

Administiative  Officer  ......>. 

Support  Services 
Spffc4ali>r „ 

Management  Analyst 

Teiecommunicalions  Sp^ 


Financial  Administrator 

Aocountart 

Budget  Analyst .«.~....«...... 

Nurae* 

Consumer  Safety  Special- 
Law  ciwrk*TIZ"Z~!Z 

Attorney*  

Appeals  Officer* ,_ 

Paralegal  Spedalst* _~ 

General  Arts  and  informa- 
tion  

Interior  Designer*  .............. 

Pubic  Affairs  Specialist  .... 

Wriler/EdNor _ 

Technical  Wriler/EdHor  

Visual  Infonnabon  Special- 
ist  „ 

Gonornl  Businees  Special- 
ist  - 

uonoBCv  op6ctaMi ....»».. 

Loan  Spedaist*  .« _.... 

Really  SpedaM* 

Buldbig  Management 
jpotiainf -.. 

I  anni  Aoomey  _..«»....«_ 

Ubrarian 

Technical  Infonnation  Spe- 
dalst   

General  FadMies  Manager 


Number 


Equipment  Specialist  .. 

Inventory  Manager  _....~.. 

Spedflisr 

Transportation  Spedalst 


Total 


(Z8) 


22 

107 

2 

24 

3 

117 

12 
16 
66 
40 
1 

1 

2 

124 

2 

7 

3 
2 

2 

16 

5 

12 

71 

21 
10 
10 

4 

2 

1 

18 

3 

1 

11 
1 

2 

1 

2 


827 


29 

crwimiwinw  mnecaon 

Assistant*  .....«.....»......_ 

2 

86 

Security  Oertc/Assistwt*  _ 

9 

203 

Peraonnel  Clerk/Assistant 

10 

303 

Miscelaneous  Cleri(/As- 

sislant 

96 

305 

Mii  Mid  Fie  Clartt 

1 

309 

Corraspondenca  Clart(/A^ 

SislMt  

1 

318 

Secretary 

236 

322 

Oertj-Typiil 

3 

326 

Office  AutomaHon  Ctert(/ 

Assistant 

47 

336 

Computer  Oertt/Asaiatanl 

46 

344 

Managsment  Clertt/AssiBt- 

ant 

EquriOpportunNyCiertc/ 

8 

361 

Assletant 

1 
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Table  2.— Occupational  Series,  by    Table  2.— Occupational  Series,  by    Table  2.— Occupational  Series,  by 
CAREER  Path— Continued  Career  Path— Continued  Career  Path— Continued 


Series 

TWe 

Number 

369 

Student  Trainee 

24 

503 
525 
530 

Financial  Cleric/Assistant  .. 

Accounting  Technician 

Cash  Clert(/TeHer* 

2 
10 

1 

544 
561 
963 

PayioN  Cleri^n'echnician  ... 

Budget  Cleri(/As8istant 

Legallnstnjments 
Examiner* „ 

7 
9 

Series 

TWe 

Number 

1087 
1101 

1105 

Editorial  Clerit/Assistant .... 
Trade  Infcymation/Finan- 

dal  Assistant 

Purchasing  Agent  .. . 

1 

6 

4 

1106 
1411 

Procurement  Cierit/Assist- 

ant 

Library  Technician  

1 
9 

2005 

Supply  Clertt/Assistant 

5 

Series 

TMe 

Number 

2102 

Transportation  Cieri(/As- 
sistant 

Jctai 

1 

ZS 

541 

'These  occupations  were  not  tested  by  the 
NISTproiecL 


Table  3.— Covered  Employees,  by  Series  and  Grade 


SariM 


18  ._ 
29  .„ 
80  „. 
88- 
101  . 
110. 
130. 
131  . 
132. 
190. 
184. 
180. 
201  . 
203. 
212. 
223. 
230. 
200. 
301  . 
303. 
306 . 
308 . 
318. 
322. 
328. 
332. 
334. 
33d  • 
340°. 
341  . 
342. 
343. 
344. 
381  . 
381  . 


488. 


801. 
888. 

810. 
828. 
638 . 
544. 
880. 
SSI  . 


701  . 
801  . 

8oe . 

810. 


884. 

Odd  • 


804. 
908. 
800  . 


888- 

1001  . 
1808. 
1086 . 
1082. 

loss. 


Gmi* 


22 


21 


11 


36 


23 


10      11      12      13      14      IS 


I 


1 
2 

2 

10 1     3 
1  I     1 


IS 


' 


11 


, 


Tom 


2 
2 

M 

• 

1 

244 

10 
7 
8 
1 
1 
1 

23 

10 
1 
1 
8 

22 
107 

88 

1 

1 

238 

3 

47 

12 
318 

48 
X 

S4 

S 

117 

8 

1 

12 

S4 

88 
S 

11 
8 

48 

186 

2 

1 

IS 
2 

88 

ie 
1 
1 

48 
7 
1 
1 
1 
1 
3 

24 
S 
4 
1 
2 
101 

27 
2 

ia« 

2 

7 
8 
» 
2 
2 
18 
8 


sn      VT—      ae     /    dJ...      \M^ 


^nn'W     I    KT<>*J. 
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Table  3.— Covered  Employees, 

BY 

Series  and  Grade— Continijed 

Qnd» 

▼.i<.y 

SariM 

1 

2 

3 

4 

5 

e 

7 

8 

• 

10 

11 

12 

13 

14 

15 

IfHH 

1 

3 

2 

4 

1 
3 

1 

1 

1 
1 

2 

3 

1 
12 

2 

2 

1 
1 

1 
7 

4 

1 
• 

1 

1 
10 

4 

S 

2 

1 

3 
3 

2 

2 

16 

4 

21 

1 

2 

3 

0 

1 

1 

1 

1 
10 

1 

1 

3 

IS 

3 

6 

22 

2 

7 

0 

2 

24 

1 

1 

64 

3 

• 
1 

2 

1 
1 
3 

1 

1 

2 

3 

9 
3 

3 
1 
2 

30 
10 
6 
2 
2 
S 
1 
76 
2 

18 
10 

8 

1 

1 
1 

3 
1 

1 
1 

2 

1 

11 

4 

6 
2 

1 
1 

98 
18 
8 
2 
1 
8 
S 
48 

1 

26 
1 

2 

2 

10 

4 
4 
1 

S 

0 

1 
1 

S6 

22 

2 

8 

1 
24 

IS 

2 

S 

4 
1 

3 

3 

3 

1 

1 
38 

23 

1 
1 
4 
1 
236 

1 
11 

1 

1 

1 

1 

12' 

liMT 

1 

*tnt 

77 

i«aa 

21 

*^W 

4 

im                                                                             , ,  ,, 

1 

f140 

10 

11W 

10 

1170 

4 

117V 

2 

1999 

1 

<1WI 

1*4 

1^0 

75 

1^1 1 

83 

*V1t 

• 

1^1^ 

4 

ISO 

28 

1f«^                                                                                                                   

8 

1M0 

i<^i 

40 

^^^ 

2 

*M0 

77 

in? 

2 

i)(t                                                                

3 

iai^ 

18 

^i« 

Ml? 

I^IK 

<f?^ 

27 

<ffn 

12 

ifjii 

24 

IfffiO 

*w 

IMU                                                                                                                                                                          

11 

IfT^ 

nffi 

fmn 

tvm 

7«H 

2KB 

ToM ___________ — _ 

2S 

S 

14 

35 

101 

164 

210 

70 

247 

IS 

343 

612 

661 

464 

206 

3238 

Senior  Executive  Service  and  ST-3104 
Positions 

The  personnel  systems  for  SES 
positions  (see  5  U.S.C.  3131-3136  and  5 
U.S.C  5381-5385)  will  not  change  for 
the  project  SES  classification,  staffing, 
compensation,  performance  appraisal, 
awards,  and  reduction  in  force  will  be 
based  on  standard  SES  methods.  The 
personnel  systems  for  ST-3104 
positions  (see  5  US.C  3104  and  5376) 
will  change  only  to  the  extent  that  ST- 
3104  positions  are  in  the  same 
performance  appraisal,  awards,  and 
reduction-in-force  systems  as  General 
Schedule  positions.  Classification, 
staffing,  and  compensation,  however, 
will  not  change.  Neither  SES  nor  ST- 
3104  employees  will  be  subject  to  the 
pto  rata  share  payouts  upon  conversion 
to  the  demonstration  sjrstem.  Pay 
adjustments  for  their  positions  under 
the  project  will  be  carried  out  in 
accordance  with  existing  Federal  rules 
pertaining  to  SES  and  ST-3104  pay 
adjustments. 

General  Schedule  Positions 

All  General  Schedule  (GS  and  GM) 
positions  are  incorporated  in  the  new 
•  path/pay  band  system.  The  step 


I  of  the  General  Schedule  will 
be  replaced  by  the  annual  performance 
pay  increases.  Except  as  otherwise 
provided  in  the  project  plan,  laws  and 
regulations  pertaining  to  GS  employees 
(e.g.,  overtime  pay  and  cost-of  living 
allowance  provisions)  continue  in  force 
Cor  all  project  employees  in  the  same 
way  as  they  do  for  GS  employees. 

P.  Labor  Participation 

There  is  one  bargaining  unit  wdthin 
the  Office  of  the  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
(CFO/ASA).  represented  by  the 
Graphics  Communicotions  International 
Union  (GCIU).  All  other  unions  affiacted 
by  the  project  are  local  unions  of  the 
American  Federation  of  Government 
Employees  (AFGE).  All  of  the  AFGE 
representation  is  within  the  National 
Oceenic  and  Atmospheric 
Administration  (NOAA).  The  following 
table  shoMTS  the  number  of  project 
employees  represented  by  each  union 
local 


Table  4.— Bargaining  Unit 
Coverage 


•^sr 

LocaUon 

Union 

Emptoy- 
ees  cov- 
ered 

CFO/ASA 

waarang- 

GCIU1- 

21 

ton,DC. 

C. 

NESOtS  .. 

Camp 

AFQE 

118 

Spring- 

3680. 

8,MD. 



Aahevlle, 

AFGE 

146 

NC. 

146. 

NMFS  ..... 

S««er 

AFQE 

166 

Spring. 

2703. 

MD. 

MASC  ..... 

BouUar. 

AFGE 

84 

CO. 

2186. 

OAR 

Trivigle 

AFGE 

39 

P«lc 

3347. 

NC. 

The  project  operating  units  provided 
numerous  briefings  on  the  project  to 
employees  and  union  representatives. 
Human  resources  representatives 
traveled  to  the  various  organizational 
locations  to  conduct  three-hour 
information  briefings.  In  addition,  each 
bargaining  unit  covered  was  invited  to 
•end  a  representative  to  Boulder, 
Colorado  at  managemmt's  cost  to 


receive  further  infonnation  on  the 
project  and  to  interact  with  a  panel  of 
NISr  managers  and  employees  currenUy 
in  the  NIST  project  The  project 
operating  units  offered  Impact  and 
Implementation  Bargaining  to  eadi  of 
thme  imions  on  the  conditicms  and 
provisions  of  the  proposed  project  All 
of  the  unions  on  the  list  have  agreed  to 
the  project 

G.  Inject  Design/Methodology 

The  project  methodology  is  to 
introduce  into  selected  DoC  operating 
units  cwtain  innovations  in  human 
resources  management,  and  to  evaluate 
over  time  the  effects  of  those 
innovations  on  the  ability  of  the 
operating  units  to  manage  their  human 
resources.  The  methodology  includes 
the  following  steps: 

1.  Selection  of  Innovations:  After 
review  of  the  innovations  tested  at 
NIST,  the  Department  has  determined 
that  all  would  have  potential  benefit  in 
other  DoC  \mits  and  therefore  should  be 
included  in  the  proposed  project  These 
innovations,  and  the  procedures 
associated  with  them,  are  described 
below  under  Position  Classification, 
Staffing.  Rexluction-in-Force,  Pay 
Administration,  and  Perfonnance 
Evaluation  and  Rewards. 

2.  Selection  Of  Operating  Units:  The 
Department  has  selected  several 
operating  units  (See  Participating 
Organizations.)  that  will  provide  a 
useful  test  ot  whether  the  innovations 
sucoessfuUy  tested  «t  NIST  will  produce 
similariy  successful  results  in  other 
environments. 

3.  Establishment  of  Goals  and 
Objectives:  The  follo%ving  section  cm 
Goials  and  Objectives  describes  the 
overall  goals  of  the  project  and  the 
objectives  associated  Mrith  each  of  the 
innovations. 

4.  Partnership:  The  Department  has 
sought  input  on  the  proposal  from  each 
affected  local  union.  (See  Labor 
Participation.)  The  Department  will  also 
ensure  that  partnership  in  accordance 
with  Executive  Order  12871  continues 
to  be  an  integral  part  of  planning  and 
implementation. 

5.  Baseline  Evaliiation:  To  provide  a 
basis  of  comparison  between  employee 
opinions  of  the  current  system  and  tiieir 
future  opinions  of  the  project  system, 
each  employee  in  the  covered  operating 
units  will  be  asked  to  complete  an 
opinion  questionnaire  on  the  current 
system  prior  to  implementation  of  the 
project  To  establish  a  baseline  cost 
analysis,  each  operating  unit  will  be 
requiied  to  analyze  its  personnel  costs 

'  during  fiscal  yean  1904, 1995,  and 
1996. 


6.  Thuning:  The  Department  and  the 
operating  units  will  provide  training  to 
himian  resources  staff,  managen,  and 
employees  prior  to  implementation  of 
the  project  and  will  provide  additional 
training  to  managers  on  the  pay-far- 
performance  system  prior  to  the  end  of 
the  first  performance  cycle.  (See 
Training.) 

7.  Implementation:  To  ensure  a 
smooth  implementation,  the  Department 
and  the  operating  units  will  emphasize 
top  management  support;  the 
development  of  detailed  operating 
procedures  prior  to  implementatioa; 
thorough  training  of  managera  and 
human  resources  c^oe  staff;  step-by- 
step  implementation  planning;  adequate 
badnip  systems,  particularly  in 
automated  personnel  and  payroll 
systems;  and  sufficient  (^Mrating 
resources. 

8.  Operation:  The  Department  will 
exercise  r<>nt<niiMl  ovenight,  under  the 
direction  of  the  Depertmental  Personnel 
Management  Board  (See  Project 
Management)  to  ensure  that  project 
authorities  and  procedures  are 
administered  correctly. 

9.  Evaluation:  The  Departmrait  will 
arrange  for  an  unniial  evaluation  of  the 
project  under  an  OPM-approved 
evaluation  plan.  (See  Project 
Evaluation.)  The  evaluation  will  be 
designed  to  determine  wdiether  the 
innovationy  are  achieving  the  goals  and 
objectives  described  in  the  following 
section  and  are  operating  within 
acceptable  cost  liinits  (See  Budget 
Discipline.) 

DL  Pereooiiel  Systam  Changes 

A.  POSITION  CLASSIFICATION 


1.  Introduction 

Career  paths  will  replace  occupational 
groups,  broad  bands  will  replace  grades, 
and  Departmental  broad-band  standards 
will  replace  OPM  classification 
standards.  The  classification  system  wiU 
be  automated,  and  classification 
authority  will  be  delegated  to  line 
managers. 

These  changes  are  intended  to 
simplify  and  speed  up  the  classification 
process,  make  the  process  more 
serviceable  and  imdeistandable, 
improve  the  effectiveness  of 
classification  decision-making  and 
accoimtability,  and  facilitate  pay  lot 
performance.  Broad  bands  provide 
larger  classification  targets  that  can  be 
defined  by  shorter,  simplm^,  and  more 
understandable  classification  standards. 
This  simpler  system  will  be  easier  to 
automate,  will  require  fewer  resources 
to  operate,  and  will  facilitate  delegation 
to  line  managers. 


By  providing  broader  and  mace 
flesdble  pay  ranges  for  setting  entry  pay, 
Inoad  handing  will  provide  hiring 
officials  with  an  important  tool  tor 
attracting  high-quality  candidates  and 
thus  will  contribute  to  the  objectives  of 
iiwaeasing  the  quality  of  new  hires  and 
improving  workforce  peribrmanoe. 

By  providing  more  flexible  pay  setting 
baaed  on  performance,  broad  rwnding 
will  give  managers  the  ability  to 
inciease  the  pay  of  good  performers  to 
hi^ier  and  more  competitive  levels, 
thus  improving  the  retention  of  good 
performers.  At  the  same  time,  the 
promise  of  hi^ier  pay  increases  far  good 
perfonnanoe,  supported  by  die  broader 
pay  ranges  of  broad  handing,  will 
oootiibute  to  the  objective  of  improving 
organizational  and  individual 
performance. 

2.  Career  Paths 

A  career  path  aggregates  comparable 
occupations  that  have  parallel  career~ 
patterns  and  are  suitable  for  similar 
treatment  in  staffing,  classification,  pay. 
and  other  personnel  fimctions.  There 
are  four  career  paths: 

(a)  Scientific  and  Engineering  (ZP): 
research,  policy,  staff,  and  managerial 
positions  in  sdenoe,  engineering, 
computing,  and  mathsmatics. 

(b)  Scientific  and  Engineering 
Technician  (ZT):  sciencx  and 
ei^ineering  support  positians. 

(c)  Administrative  (ZA):  specialist 
positions  in  such  fields  as  finance, 
procurement,  human  rescnuoes 
management,  public  information, 
tiirhnirail  information,  ao(»unting.  and 
management  analysis. 

(d)Suppart  (ZS):  (derical,  assistant, 
secretarial,  poUoe,  and  other  support 
positians  not  fitting  the  definition  of 
any  of  the  other  career  paths. 

3.  Bands 

Each  career  path  is  divided  into  five 
bands,  whic^  replace  GS  grades.  The 
mnvimiim  rate  of  a  band  is  step  10  of  the 
highest  GS  grade  in  the  band  including 
l(xality  rates  in  the  48  omtiguous  States 
and  the  District  of  Columbia.  When  a 
special  rate  for  (me  or  more  of  the 
ocxnipations  in  the  band  is  higher  than 
the  ^plicable  locality  rate,  the 
Departmental  Personnel  Management 
Board  will  have  the  option  of  using  the 
TnairimiiTn  applicable  special  rate  to  set 
the  nvKirimiim  rate  of  the  band.  For  eac:h 
regular  band,  there  is  a  (»rresponding 
superviscHy  band  for  employees  who 
receive  supervisory  pay  differentials. 
The  supervisory  band  has  the  same 
minimum  rate  as  the  ncmsupervisory 
band,  but  has  a  maximum  rate  6  percent 
hi^er  than  the  injYimnm  rate  of  the 
nonsupervisory  band.  PositicHis  in  the 
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supervisory  band  include  positions  that  approved  by  the  EVMB  on  a  case-by-  between  bands  and  General  Schedule 

involve  fbraial  supervisory  duties  that  case  basis.  The  following  chart  shows  grades. 

occupy  at  least  25  percent  of  the  the  four  project  career  paths,  the  bands  m.  mnq  coot  nas-oi-p 

incumbent's  time  and  other  positions  in  each  career  path,  and  the  relationship 
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CHART  1:   CAREER  PATHS  AND  BANDS 


CAREER   PATHS 

BANDS                                                                    1 

Scientific  and 
Engineering   (ZP) 

I 

II 

III 

IV 

V 

Scientific  and 
Engineering 
Technician    (ST) 

z 

II 

III 

IV 

V 

Actainiatrative 
itAi 

I 

II 

III 

IV 

V 

Support 
(SS) 

I 

II 

III 

IV 

V 

- 

6i  ecadea 

1 

2 

3 

« 

5 

C 

7 

• 

» 

10 

11 

12 

13 

14 

15 

4.  Occupational  Series 

The  GeaeFal  Schedule  occupational 
•eriea  wiU  be  retained.  New 
emipatioaal  mrim  ■»]»  be  added  or 
deleted  in  reepoiise  to  pregnasmatic 
needs.  New  or  revised  aeries  may  also 
beestablii^ed. 


Back  rtMsiftrsHen  standaid  wiH 
describe  eadi  band  in  two  factors:  (1) 
general  duties  and  responsibilities  and 
(2)  knowledge,  skills,  and  abilities. 
These  two  factors  complement  each 
other  at  each  band  in  a  careCT  path  and 
may  not  be  separated  in  classifying  a 
position.  OPM  classification  standards 
will  not  be  used. 

6.  Position  Descriptioas 

Line  managers  will  follow  an 
automated  menu-driven  process  to 
classify  positions  and  produce  position 
descriptions. 


7.  Dalegadaa  ^OasaificatieB  AuHiflrity 

The  Departmental  Personnel 
MaaagBBMBt  Board  (DP^ffl)  wiU  over  see 
the  delegation  of  dassificatirai  authority 
to  line  managers.  Under  authority 
delegated  by  the  DPMB,  the 
Oupaiku sot's  human  reeewces  staff  will 
monitm  and  review  classificatiao 
decisions  aiada  by  managers  to  enstue 
consistent  and  uniform  application  of 
classification  policies  and  guidelines. 
Under  this  authority,  the  Depactmoit's 
Director  for  Human  Resources 
MaaagMoent  will  establish  a  plan  to 
review  the  accuracy  of  classification 
decisioas  made  by  line  maaagsis  and 
make  periodic  reports  to  the  IH'MB.  A 
variety  of  approaches  will  be  used  to 
conduct  classification  reviews,  such  as 
regularly  scheduled  Departmental 
oversight  reviews  as  well  as  ad  hoc 
reviews  conducted  to  address  specific 
classification  issues  identified  throu^ 
data  anal3rsis,  random  sampling  of 
classification  actions.  pro|ect  evaluation 
reports,  etc.  The  Govemmentwide 


system  of  approval  of  SES  and  ST-3104 
positions  will  be  maintained. 

8.  Qaasification  Appeals 

An  employee  covered  by  the  DoC 
Demonstration  Pn^ect  may  appeal  the 
career  path,  occupational  series,  or  pay 
band  of  his  or  her  position  at  any  time. 
An  employee  wishing  to  formally 
apyoal  must  first  apjMal  to  the 
Operating  Unit  (OU).  If  the  employee  is 
dissatisfied  with  the  OU  decision,  he  or 
she  may  appeal  further  to  the 
Depariiaaffiat  level.  The  dedrion  of  the 
Department  will  be  final. 

Details  pertaining  to  the  classification 
appeals  process  are  found  in  the  Project 
(Operating  Procediu«s. 

B.  SU^ng 

1.  Introduction 

The  project  operating  imits  will  use  a 
variety  of  staffing  methods  to  fill 
positions,  including  Direct  Examination. 
Agency-Based  Staffing,  Merit 
Assignment,  and  various 
noncompetitive  placements.  Recruiting 


and  examining  will  be  carried  out 
directly  by  the  opmating  imits  except 
for  positions  coirered  by  the  Luevono 
Consent  Decree.  OPM  registers  will  not 
be  used.  These  methods  will  be 
supplemented  by  other  staffing  tools, 
such  as  paid  advertising,  flexible  entry 
salaries,  probation,  recruitment  and 
retention  payments,  and  more  flexible 
pay  increases  associated  with 
promotion.  The  Department  will  make 
necessary  adjustments  in  response  to 
future  revisions  in  staffing  statutes. 
These  changes  are  intended  to  attract 
higher-quality  candidates,  speed  up  the 
recruiting  and  examining  process, 
increase  the  eSectiveness  of  the 
probationary  review  process,  and 
improve  the  retention  of  good 
performers. 

Agency-based  staffing,  supptwted  by 
paid  advertising,  will  aUow  hiring 
officials  to  focus  on  more  relevant 
recruiting  soiuoes.  Direct  examination 
will  allow  managers  to  hire  individuals 
with  shortage  sldlls  as  they  find  them, 
get  them  on  board  Caster,  and  avoid  the 
loss  of  good  candidates  who  may  grow 
impatient  with  a  long  hiring  process, 
thus  contributing  to  the  objiectives  of 
increasing  the  quality  of  new  hires  and 
improving  the  fit  between  position 
requirements  and  candidate  skills.  The 
three-year  probationary  period  will  help 
ensure  that  scientists  and  engineers  wdio 
are  retained  beyond  probation  are 
capable  of  carrying  out  a  full  cycle  of 
RU)  woric.  thus  contributing  to  the 
objectives  of  higher-quality  hires  and  a 
higher-performing  woridoroe.  Local 
authority  for  recruiting  and  retention 
payments  will  provide  extra  incentives 
for  hiring  and  retaining  individuals  with 
shortage  skills,  thus  contributing  to  the 
objectives  of  increasing  the  quality  of 
new  hires,  improving  tiie  fit  between 
position  requirements  and  individiud 
qualifications,  and  improving  the 
retoition  of  good  performers. 

2.  Direct  Examination 

The  project  will  apply  two  direct 
examination  authorities:  Direct 
Examination  Critical  Shortage 
Occupations  and  Direct  Examination 
Critical  Shortage  Highly  QuaUfied 
Candidates.  These  vacancies  will 
nomudly  be  fiUed  through  direct 
recruiting  by  selecting  officials, 
supplemented  by  a  required  seardi  of 
the  operating  unit  Applicant  Supply 
File.  Direct  examination  procedures  are 
not  exempt  from  the  application  of 
veteran  preference  rules. 

(a)  Direct  Examination:  Critical 
Shortage  Occupations. 

Direct  examination  procedures  will  be 
used  for  categories  of  occupations 
which  require  skills  that  are  in  short 


supply.  All  occupations  for  whidi  than 
is  a  special  rate  under  the  General 
Sdiedule  pay  sjrstem  constitute  a 
shortage  categny,  and  all  occupations  at 
Band  III  and  above  in  the  ZP  Career  Path 
constitute  a  shcwtage  category.  Any 
position  in  these  shortage  categories 
may  be  filled  through  direct 
examination  procedures. 

(b)  Direct  Examination:  Critical 
Shortage  Highly  Qualified  Candidates. 

Direct  examination  procediues  wall  be 
used  for  additional  positions  for  whidb 
there  is  a  shortage  of  highly  qualified 
candidates.  Candidates  for  positions  at 
Band  I  or  II  of  the  ZP  Career  Path  who 
have  a  bachelor's  degree  with  at  least  a 
2.9  CPA  (on  a  4.0  scide)  in  a  job-related 
major  or  a  master's  de^ee  in  a  job- 
related  field  constitute  a  sh(»tage 
category:  candidates  for  positions  at 
Band  I  of  the  ZT  Career  Path  %vho  have 
at  least  a  2.9  GPA  in  a  job-related  field 
during  a  minimum  of  at  least  2  years  in 
an  accredited  college,  junior  college,  or 
technical  institute  constitute  a  shortage 
category;  and  candidates  for  positions  at 
Band  II  of  the  ZT  Career  Path  Miho  have 
at  least  a  2.9  GPA  in  a  job-related  field 
in  4  years  of  college  study  constitute  a 
shortage  category. 

3.  Agency-Based  Staffing 

Agency-based  staffing  procedures  will 
be  lued  to  fill  vacancies  not  covered  by 
direct  examination  or  the  project 
operating  unit  Merit  Assignment  Plan 
(MAP).  Vacancies  filled  by  agency-based 
procedures  will  be  advertised  at  a 
minimum  through  the  Govemmentwide 
automated  employment  information 
system  operated  by  (OPM). 

4.  Merit  Assignment  Plan  (MAP) 

MAP  procedures  will  be  used  to  fill 
positions  restricted  to  current  or  former 
Federal  employees  wdth  competitive 
status^  These  plans  Mrill  be  amended  to 
include  amy  demonstration  project 
flexibilities. 


5.  Applicant  Suppfy  Files 

The  operating  units  will  advertise  the 
availability  of  job  opportunities  in 
direct-examination  occupations  by 
continuous  posting  of  an  Applicant 
Supply  Bulletin  on  the 
Govemmentwide  automated 
employment  information  system 
operated  by  OPM  The  operating  units 
\rill  accept  applications  for  this  file  on 
an  open-continuous  basis  for  all  direct- 
hire  authorities.  Selecting  officials  wrill 
be  able  to  recruit  directiy  for  applicants, 
but  any  applicants  they  find  miist 
compete  vriih  applicants  wdio  apply 
through  the  AppUcant  Suppfy  Bulletin 
and  other  appucants  whose  applications 


are  stared  in  the  operating  unit 
Applicant  Supply  File. 

6.  Reiarral  Procedures  for  Direct 
Examination  and  Agency-Based  Staffing 
Authorities 

Either  direct  refonal  or  rating  and 
ranking  will  be  used  to  refer  applicants 
for  vaouicies  under  direct  examination 
and  agency-based  staffing  authorities. 

(a)  Direct  referral. 

A  qualified  candidate  may  be  referred 
directfy  vrithout  rating  and  ranking: 

(1)  When  there  are  no  more  than  three 
qualified  candidates  and  no  preference 
eligibles;  or 

(2)  If  tin  candidate  is  a  prefarenoa 
eligible  with  a  compensable  Service- 
connected  disability  of  10  percent  or 
more,  (lliese  preference  eligibles  are 
given  absolute  prefsrenoe  except  whan 
tiie  position  is  at  Band  III  or  above  in 
the  Scientific  and  Engineering  Careo' 
Path.)  Selecting  officials  may  dioose 
any  of  these  preference  eligibles  when 
more  than  one  are  refeired. 

(b)  Rating  and  ranking. 

Rating  and  ranking  (including  veteran 
prefsrence  and  "rule-of-three" 
procedures)  will  be  used  when  the  list 
of  qualified  candidates  contains: 

(1)  More  than  three  candidates:  or 

(2)  Two  or  more  candidates  including 
at  least  one  preference  eligible  (except 
when  direct  referral  of  a  10-point 
veteran  is  made  under  lb  above). 

7.  Priority  Placement 

All  D^Mrtment  of  Commerce  and 
OPM  priority  placement  programs  will 
be  followed. 

8.  Paid  Advertising 

Paid  advertising  may  be  used  as  one 
of  the  first  steps  in  recruitment  without 
having  to  first  try  unpaid  methods. 

9.  Private  Sector  Temporaries 

Private  sector  tonporary  help  services 
may  be  used  as  appropriate. 

10.  Probationary  Poiod 

Probation  under  the  project  will 
follow  current  law  and  regulations, 
except  when  an  employee  in  the 
Scientific  and  Engineering  (ZP)  Career 
Path  is  required  to  serve  a  probationary 
period.  The  ZP  probationary  period  will 
be  three  yean,  except  that  a  supervisor 
may  end  the  probaticmary  period  of  a 
subordinate  ZP  employee  anytime  after 
one  year.  Near  the  end  of  the  first  year 
of  a  ZP  employee's  probationary  period, 
the  supervise  «vill  be  required  to  decide 
whether  to  (1)  change  the  employee 
from  probationary  status  to  non- 
probationary  status:  (2)  mnove  the 
employee;  or  (3)  continue  the  onployee 
on  proiiation.  If  the  employee  is 
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ccmtinued  on  probstion.  the  supervisor 
must  select  from  the  same  opticms  near 
the  end  of  the  second  yeer  of  probation. 
If  probation  is  contiitued  into  the  third 
year,  the  supervisor  must  make  a  final 
decision  on  whether  to  retain  or  remove 
the  employee  near  the  end  of  the  third 
and  final  year  of  probation. 

The  purpoee  of  the  thrae-year 
probationary  period  for  scientists  and 
ineers  only  is  to  allow  a  hiring 


Idal  to  view  the  full  cycle  of  a 
research  assignment  befora  making  a 
final  decision  on  retaining  the 
employee.  The  one-year  probatioDary 
period  is  insufficient  to  cover  the  full 
cycle  of  research  and  development  from 
assignment  of  a  research  project  to 
pubUcation  of  results.  For  the  aUhmt 
three  career  paths,  the  one-year 
probationary  period  is  adequate. 

11.  Qualification  Standards 

The  qualificatioos  required  for 
placement  within  a  band  and  within  a 
career  path  will  be  based  on  the  OPiA 
Qualification  Standards  for  General 
Schedule  Positions,  except  that  testing 
requirements  will  not  be  used  and  the 
Superior  Academic  Qiterion  will  be 
defined  as  a  2.9  GPA  (on  a  4.0  scale). 
The  minimum  qualifications  fOT  the 
occupation  and  far  the  GS  grade 
corresponding  to  the  lowest  grade  in  the 
band  will  apply.  The  IX>MB  may 
authoiiae  new  or  modified  qualification 
standards  based  on  c\irrant  practices  in 
the  scientific,  engineering,  and 
computer  science  fields  and  to  reflect 
modiem  curricula  in  racogniaed  degree 
programs, 

12.  Recruitment  and  Retention 
Payments 

The  project  operating  units  may  grant 
recruiting  and  retention  payments  in 
appropriate  circumstances,  not  to 
exceed  $10,000  or  25  percmt  of  basic 
pay.  whichever  is  greater.  Deciai<ais  on 
allowances  will  be  based  on  market 
lectors  such  as  salary  comparability  and 
salary  offer  issues,  relocation  and 
dislocation  issues,  programmatic 
urgency,  emerging  tec^ologies, 
turnover  rates,  special  qualifications, 
and  shortage  categories  or  scarcity  of 
positions  unique  to  the  openting  unit 
AU  scientific,  engineering,  and  (^her 
hard-to-fill  positions  will  be  eligible. 
Recruitment  and  retention  payments 
will  not  be  considered  part  of  basic  pay. 

13.  Travel  Expenses 

Travel  and  transportation  expenses, 
advancement  of  funds,  per  diem 
expenses  incident  to  travel,  and/or 
relocaticm  expenses  may  be  provided  to 
new  hires  in  the  same  manner  as  is 
authorized  in  sections  5723.  5724. 


5724a.  S724b.  and  5724c  of  title  5,  U.S. 
Code.  Recipients  must  sign  service 
agieeiuents  indicating  commitment  to  at 
least  12  months  of  continuad  service. 

14.  Pramotion 

A  promotion  is  a  change  of  an 
employee  to  (1)  a  higher  band  in  the 
same  career  path,  or  (2)  a  band  in 
another  career  path  in  nnmhi nation  with 
an  increase  in  pay.  To  be  eligible  for 
promotion,  an  employee  must  have  a 
current  performance  rating  of  EhgjUe. 
Hm  time-in-band  requirement  for 
promotion  eligibility  is  52  weeks,  with 
tvro  exoeptians:  (1)  an  employee  may  be 
promoted  fran  Band  I  to  Band  n  in  Uie 
Support  Career  Path  without  time 
restriction;  and  (2)  an  employee  may  be 
pranoted  bom  Buid  0  to  Band  III  in  the 
Support  Career  Path  without  time 
rastriction  if  the  employee  was  not 
prcoDoted  from  a  Band  I  to  a  Band  II 
position  during  the  previous  52  weeks. 
(For  pay  provisions  related  to 
promotion,  see  Pay  AdminUHntion.) 

C.  Reduction-in-Fotca 

1.  Introduction 

The  project  openting  units  will 
follow  rsduction-in-force  procedures 
contained  in  law  and  regulation,  except 
that  career  path  will  be  added  to  the 
definition  of  competitive  areas, 
retantim  credit  for  performance  will  be 

held  on  liwi  f»«mi*Tir»>  ranlring,  mnA 

grades  «viJl  be  converted  to  bands  for  the 
purpose  of  interpreting  reduction-in- 
force  regulations. 

The  objective  of  the  link  between 
career  paths  and  competitive  areas  is  to 
improve  the  fit  between  the  skills  of 
di^laoed  employees  and  the  positions 
they  are  ofhred  through  reduction-in- 
foroe  procedures.  The  objective  of  the 
link  betMreen  performance  and  retention 
standing  is  to  continue  to  make 
performance  a  foctor  in  retention  during 
reduction-in-force. 

2.  Competitive  Areas 

Each  of  the  four  career  paths  in  each 
project  operating  unit  local  commuting 
area  will  be  a  separate  competitive 
area— eeparate  frtm  the  other  career 
paths  and  separate  from  the  onnpetitive 
areas  of  other  operating  unit  employees. 

3.  Link  Between  Performance  and 
Retention 

An  emplo3ree  writh  an  overall 
performance  score  in  the  top  10  percent 
of  scores  writhin  a  pew  group  (See 
Pmfuiutance  Evaluation  and  Rewards 
below.)  will  be  credited  with  10 
additional  yean  of  service  far  retention 
purpoees.  The  total  credit  will  be  based 
on  tne  employee's  three  moat  recent 
annual  performance  ratings  of  record 


received  during  the  4-year  period  prior 
to  an  astahlishad  cutoff  date,  for  a 
potential  total  credit  of  30  yean  Career 
status  and  veteran  prefierenoe  will 
continue  to  have  the  same  efifoct  on 
retention  ■*«nHitig  m  they  now  have 
under  cunent  regulations.  No 
performance-related  retention  credit 
will  convert  to  this  system  frtxn  any 
other  performama  appraiaal  system. 

4.  Link  Betwreen  Bands  and  Grades 

OPM  reduction-in-force  regulations 
rai  assignment  rights  (5  CFR  351.701) 
will  be  applied  to  the  project  by 
subetihiting  "one  band"  for  "three 
grades"  and  "two  bands"  for  "five 
grades." 

D.  Pay  Administration 

1.  Introduction 

The  most  impcntant  change  in  pay 
administraticm  is  the  introduction  of 
pay  for  performance,  which  wrill  govern 
individual  pay  progression  within 
bands.  The  amount  of  the  basic  pay  and 
locality  pay  increases  approved  oy 
Congress  and  the  Presidoit  will 
continue  to  be  applied  to  pay  schedules 
and  employee  salaries,  with  the 
variaticms  described  below.  Other  pay 
tools  are  supervisory  pay  diffarentials. 
flexible  pay  setting  for  new  hires,  and 
mcoe  flmdble  pay  setting  upon 
promotion. 

Pay  for  performance  promotes  fairness 
and  provides  a  motivational  tool  and  a 
retenticm  tool  It  is  fair  that  higher 
achievement  should  produce  higher 
rewards.  In  particular,  the  quality  woric 
that  arises  from  a  commitment  to  the 
goals  and  objectives  of  the  organization 
should  be  rewarded  by  higher  pay 
increases.  As  a  motivational  tool,  the 
promise  of  higher  pay  increases  for  good 
performance  encourages  high 
achievement  As  a  retention  tool,  pay  for 
performance  allows  the  (nganization  to 
man  quickly  move  the  salaries  of  good 
performen  to  levels  that  ve  more 
competitive  in  the  labor  maricet. 

Supervisory  pay  difiiarentials  provide 
an  extra  perfcnnanoe  incentive  for 
supovisore.  addressing  the  objective  of 
improved  individual  and  organizational 
performance.  Supervisory  pay 
difiiarentials  also  address  the  objective 
of  improving  retention  by  raising  the 
pay  of  high-perfcHming  supovison  to 
more  competitive  levels.  Flexible  pay 
setting  for  new  hires  is  a  recruiting  tool 
that  gives  hiring  officials  greater 
flexibility  to  omr  more  ctunpetitive 
salaries  to  high-quality  candidates, 
addressing  the  oojective  of  improving 
the  Quality  of  new  hires.  Tlie  greater 
flexibility  in  setting  pay  upon 
promotion  gives  managen  another 


relentioa  tool  to  help  retain  top 
performen. 

2.  Pay  for  Performance 

Pay  far  performance  has  three 
components:  (a)  the  annual  adjustment 
to  besic  pay.  which  includes  the  annual 
general  increase  and  the  locality  pay 
increase:  (b)  annual  performance  pay 
increases;  and  (c)  bonuses.  The  first 
component,  the  """'"il  adjustment  to 
basic  pay.  is  set  according  to  the 
subsections  referri^  to  g^mral  and 
locality  increases.  The  second 
ctunponent,  performance  pay  increases, 
is  set  according  to  the  procedures  under 
Performance  Evaluation  and  Rewards. 
The  third  component,  bonuses,  is 
managed  in  accordance  with  the 
subsection  on  Paformance  Bonuses 
imder  Performance  Evaluation  and 
Rewards. 

3.  Placement  in  a  Lower  Band 

An  employee  whose  performance 
rating  is  Unsatisfactory  does  not  receiva 
the  annual  adjustment  to  basic  pay. 
Because  the  minimum  pay  rate  for  each 
band  is  increased  each  year  by  the 
amount  of  the  annud  adjustAent  to 
basic  pay,  it  is  possible  that  the  new 
minimum  rate  of  a  band  will  exceed  the 
basic  pay  of  an  employee  in  that  band 
who  does  not  receive  the  annual 
adjustment  to  basic  pay  due  to 
unsatisfactory  performance.  When  this 
happens,  the  employee  is  placed  in  the 
next  lo%rar  buid.  This  placement  shall 
not  be  considered  an  adverse  action 
under  5  U.S.C.  7512,  nor  shall  grade 
(i.e.,  band)  retmtioB  under  5  U.S.C 
5362  be  applicable. 

4.  Supervisory  Pay  Diffarentials 

Appropriate  supervisory  and 
managerial  pay  differentials  will  be 
provided,  ^ployees  who  spend  at  least 
25  pmcent  of  their  time  performing 
supervisory  duties  will  receive 
supervis(»y  differentials.  (Other 
employees  may  be  approved  by  the 
DPMB  on  a  case-by-case  basis  to  receive 
the  supervisory  differential.) 
Supervisory  differentials  will  be 
considered  a  part  of  basic  pay. 

Upon  convenion  to  the  pn^ect,  all 
eligible  supervisory  positions  will  be 
placed  in  te  supervisory  bands.  The 
incumbents  of  these  positions  will  be 
cenveited  at  their  basic  pay  (including 
special  rates  or  locality  pay)  at  the  time 
ofcanvarsien.  eonapt  for  Sdeatific  and 
EngtaMarii^  (ZP)  aiipMvisars,  who  wiU 
befin  raosivii^  the  ad^ed  diffarantial 
upaa  canvarsioa.  New  hirsa  inia 
svperriaary  posMans  aftar  the  data  of 
conversian  wiU  have  their  pay  set  at  the 
siq>ervisar's  diacretk»  writhin  the  pay 


raage  of  the  applicri>le  supovisacy 

band. 

There  %rill  be  two  types  of 
difiiarentials.  The  first  type  will  apply  to 
suparvison  in  the  ZP  Career  Path  only. 
The  amount  of  this  type  of  differentiu 
will  be  fixed  at  3  percent  or  6  percoit, 
for  first  and  second-level  (and  higher) 
supervis(»s,  respectively.  The  seomd 
type  of  supervisory  differential  will 
apply  to  all  bands  in  all  career  paths 
^ere  there  are  superviscvs.  Supervisore 
receiving  this  type  of  differential  will  be 
eligible  for  hi^ber  pay  band  ceilings 
which  they  may  rradi  through  pay  for 
performance,  llie  higher  pay  band 
ceilings  are  set  in  accordance  with  the 
Project  Opentina  Procedures. 

The  granting  of  a  differential  is  not 
considered  a  promotion  at  a  competitive 
actitm.  The  differential  is  ;;anceled 
when  an  employee's  supervisory 
responsibilities  are  disccmtinued.  The 
caitcellation  of  a  supervisory  diffierential 
does  not  constitute  an  adverse  action, 
and  there  is  no  right  of  appeal  undw  5 
U.S.C  Chapter  75.  Pay  retention  under 
5  U.S.C  5363  is  not  applicable.  Before 
entering  a  suporvisory  poaiticm,  an 
employee  will  be  required  to  sign  a 
statement  certifying  that  the  employee 
undCTStands  that  the  diffisrential  wUl  be 
canceled  when  the  employee  ceases  to 
be  a  supervisor. 

5.  Pay  and  CcHnprasation  Ceilings 
The  m»^mnm  rate  for  a  band 

(excluding  special  bands  established  to 
allow  for  the  supmvisory  pay 
differential)  will  be  equal  to  the 
mavimum  rate — GS  rate,  locality  rate,  or 
special  rate,  as  applicable — puyakim  to 
GS  employees  for  the  grades 
correqtonding  to  the  band.  An 
employee's  basic  pay  may  not  exceed 
the  maxim""  rate  of  the  employee's 
band  (including  a  supervisory  band), 
except  for  employees  receiving  retained 

ntesofpay. 

An  empiojree's  rate  of  basic  pay 
payaUe  umfor  any  pay  band  may  not 
exceed  the  nte  of  basic  pay  nayri>le  for 
Level  IV  of  the  Executive  Sdiediile.  An 
employee's  aggregrte  BKHiatary 
cranpcHuation  for  a  calendar  year  may 
not  exceed  the  basic  rate  of  pay  for 
Level  I  of  the  Executive  Schedule,  as 
required  l^  5  U.S.C  5307  and  (OPM) 
regulations  in  Subpart  B  of  5  CFR  530. 

6.  Locality  Pay 

Locality  pay  is  implsoMnted  as  basic 
pay  for  all  pwrpoaas  eosoept  as  otherwiae 
provided  in  this  plan.  The  locality 
adjustmant  WiU  be  appliad  to  the 
minimum  aad  maxiimim  rates  of  aadi 
b«ML  For  bands  aSKtod  by  spod^ 
ratea.  the  maximum  rata  will  be  the 
hi|^  of  te  fecial  rale  and  the 


locality  rrts.  A  locality  «d|ii8tmem  may 
be  applied  to  an  eliglUa  aa^ployae's 
basic  pay  only  to  the  aximk  that  it  doae 
not  cause  the  employae'a  basic  pay  to 
exceed  the  m^'*^"*""*  rata  of  the  band. 


7.  Special  Salary  Rates 

When  appropriate,  special  salary  i 
will  be  used  to  determine  employees' 
maifimimi  pay  rstes  inilou  of  the 

mnmal  pay  band  owilings.  The         

provisions  of  current  regulations  (5  CFK 
530.303)  will  be  followed  to  determine 
the  apiwopriatmess  of  special  salary 
rates.  As  provided  for  under  these 
regulations,  special  salary  rates  wiU  be 
restricted  to  oocupaticms  and/or 
geographic  locations  for  which  than  is 
an  existing  or  likely  difficulty  in  the 
recmitment  or  retention  of  well- 
qualified  perscmneL 

8.  Efiisct  of  General  ttul  Lecality  Pay 
Increases  on  Bands 

Hie  minimum  and  maximum  rates  of 
eadi  band  %rill  be  increaaed  M  the  tiiM 
of  a  general  pay  increase  under  5  U.S.C 
5303  and/or  a  locality  pay  increase 
under  5  U.S.C  5304  or  53e4a  so  tiiat 
they  equal  the  new  ktcality-adjusted 
iT^inimnm  and  yn''''^""""  ratas  ef  dw 
grades  corresponding  to  the  band.  The 
m«iriminn  rates  of  buids  Set  according 
to  special  rates,  however,  may  exceed 
Ais  UBOunt  to  the  extent  necessary  to 
equal  the  10th  step  of  the  appropriate 
special  rate  scale  if  that  rate  is  hig^. 

0.  Efiisct  of  General  and  Locality  Pay 
Increases  on  Individual  Pay 

Only  employees  with  a  current  annual 
performaaoe  rating  of  record  of  £J^gtb/e 
may  receive  an  increase  in  their  basic 
pay  at  the  time  of  band  adjustments. 
This  increase  in  basic  pay  will  reflect 
any  applio^le  general  and/or  locality 
pay  increase  for  General  Sdiedule 
employees.  The  increase  in  basic  pay  for 
eligible  employees  whose  basic  pay  is  at 
the  ceiling  of  their  band  will  equal  the 
increase  in  the  ceiling. 

The  basic  pay  increase  for  eligible 
employees  whose  basic  pay  is  below  the 
ceiling  of  their  bend  irili  be  calculated 
by  applying  two  fuion  to  the 
empl^^'s  rate  of  pay.  One  fiKtor  is  the 
geiMral  increase  factor  repreeenting  the 
increase  in  General  Sdiedule  rates 
under  5  U.S.C  5303  (e.g.,  1.02  if  the 
general  increase  is  2  percent).  The 
seoead  fiK:tar  is  the  locality  pay  increase 
factor,  which  is  dwived  by  dividing  the 
newly  applicable  locality  pay 
percent^s  factor  by  the  fonaariy 
applicdbk  locality  pay  psRMtafi 
factor.  (For  exmapk.  if  tba  laoality 
mam^afioranaMa 
f  from  4.2S  paroant  to  S.U 
at.  the  locality  pay  f 
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would  be  1.0548  divided  by  1.0423,  or       rate  of  basic  pay  would  be  calculated 
approximately  1.012.)  Thus,  the  new  using  the  following  formula: 

1  ••■  formerly  appbc^le  locality  pay  percentage 


However,  a  basic  pay  increase  will  be 
applied  only  to  the  extent  that  it  does 
not  cause  an  employee's  basic  pay  to 
exceed  the  ceiling  of  the  applicable 
band. 

10.  Basic  Pay 

Employees  covered  by  the  project  wiU 
not  have  separate  basic  pay  rates  and 
locality  pay  rates,  as  do  Goieral 
Schedule  employees.  Pro|ect  basic  pay 
rates  will  be  basic  pay  for  all  purposes, 
except  as  specifically  provided  in  the 
demonstration  project  plan. 

11.  Pay  Setting  Upon  Promotion 

The  new  basic  pay  rate  upon 
promotion  may  be  set  at  any  level  in  the 
new  band  (If  the  move  is  to  a  different 
career  path,  any  band  in  the  new  path 
would  be  considered  a  "new  band."), 
except  that  the  minimum  pay  increase 
upon  prtunotion  is  6  percent.  The 
maximum  percentages  allowed  upon 
promotion  are  described  in  the  Project 
Operating  Procedures. 

12.  Pay  Setting  for  New  Hires 

The  setting  of  initial  salaries  within 
bands  for  new  appointees  will  be 
flexible,  particularly  for  hard-to-fill 
positions  in  the  Scientific  and 
Engineering  Career  Path.  Supervisory 
guidance  on  setting  pay  for  new  hires  is 
included  in  the  Project  Operating 
Procedures. 

13.  Ccmversion  of  Employees  From  the 
General  Schedule  to  the  Demonstration 
System 

For  employees  being  converted  frran 
the  GS  pay  system  to  the  demonstration 
project,  GS  grades  will  translate  directly 
to  the  project's  carear  path  and  band 
structure.  Employees  will  be  converted 
at  their  current  hig^««i  nte  under  the 


GS  pay  system  (i.e.,  highest  of  locality 
rate  or  special  rate  or  similar  rate)  at  the 
time  of  conversion,  except  for 
supervisors  in  the  Scientific  and 
Engineering  Career  Path  who  qualify  for 
a  supervisory /managerial  pay 
differential  upon  conversion.  No  one's 
salary  will  be  reduced  as  a  result  of  the 
conversion.  When  conversion  of  an 
employee  into  the  project  is 
accompanied  by  a  geographic  move,  the 
employee's  GS  pay  entitlements 
(including  any  locality  rate  or  special 
rate)  in  the  new  area  will  be  determined 
before  converting  the  employee's  pay  to 
the  demonstration  project  pay  system. 

At  the  time  of  convereion,  each 
converted  employee  will  be  given  a 
lump-sum  cash  payment  for  the  time 
credited  to  the  employee  toward  what 
would  have  been  the  employee's  next 
%vithin-grade  increase.  The  payment  for 
a  General  Schedule  employee  will  be 
computed  by  (1)  calculating  the  ratio  of 
(a)  the  number  of  days  the  employee 
will  have  spent  in  the  employee's 
current  rate  through  the  day  prior  to  the 
day  of  conversion,  to  (b)  the  total 
number  of  days  in  the  employee's 
current  waiting  period  for  a  regular 
within-grade  increase  (364.  728,  or  1092 
days),  and  (2)  multiplying  that  ratio  by 
the  dollar  value  of  the  employee's  next 
within-grade  increase,  as  in  efiiect  at  the 
time  of  converaion. 

14.  Movement  of  GS  Employees  From 
Other  Organizations  to  the 
Demonstration  System 

GS  employees  can  move  into  the 
project  from  other  organizations  through 
transfor,  reassignment,  promotion,  or 
new  appointment.  When  the  movement 
is  by  lateral  transfer  or  lateral 
raasaignmant.  the  employee's  GS  grade 


will  translate  directly  to  the  project's 
career  path/band  structure  and  the 
onployee's  rate  of  basic  pay  under  the 
demonstration  project  will  equal  his  or 
her  current  highest  rate  under  the  GS 
pay  system  (i.e..  highest  of  locality  rate 
or  special  rate  or  similar  rate),  except  for 
the  addition  of  a  supervisory  differential 
if  the  position  is  a  supervisory  position 
in  the  Scientific  and  Engineering  Career 
Path.  When  a  lateral  transfer  or  lateral 
rwassignmaat  is  accompanied  by  a 
geographic  move,  the  employee's  GS 
pay  entitlements  (including  any  locality 
rate  or  special  rate]  in  the  new  area  will 
be  determined  before  converting  the 
employee's  pay  to  the  demonstration 
project  pay  system.  When  the  movement 
is  l^  new  appointment,  promotion, 
reassignment  with  pay  adjustment 
(through  merit  assignment  plan 
competition),  or  transfer  to  "higher 
grade"  (i.e.,  to  a  band  higher  than  the 
band  that  corresponds  to  the  employee's 
currant  GS  grade,  the  new  pay  rate  is  set 
according  to  project  pay  setting 
flexibilities  for  new  hires  and 
promotions. 

15.  Pay  Setting  Upon  Movement  of  an 
Employee  to  a  Difiierent  Pay  Area 

Employees  who  move  (voluntarily  or 
involimtarily)  bom  one  geographic  area 
to  another  within  their  operating  unit 
will  have  their  pay  adjusted  to  account 
for  any  change  in  the  band  mairimiim 
rates  between  the  two  areas.  This 
adjustment  ensures  that  the  employee's 
relative  position  in  the  band  (measured 
as  a  percentage  of  the  band  maximum 
rate)  will  be  maintained  upon 
movement.  The  pay  rate  in  the  new  area 
will  be  derived  using  the  following 
formula: 


Dewpayraie-genendioc,easefactorx;^^'^"'y^»^'^'^'Q^P«yP"^         x  fonoer  pay  rate 


TIm  new  p«y  rate  is  calculated  before 
any  other  simultaneous  pay  action  (e.g.. 
general  pay  adjustment  or  promotion 
effective  on  the  same  date).  Any 
reduction  in  pay  solely  attributable  to  a 
movement  from  one  pay  area  to  a  lower- 
paying  area  shall  not  be  considered  a 
reduction  in  basic  pay  under  the 


1  *  fonneriy  applicable  locality  pay  percentage 

adverse  action  provisions  of  5  U.S.C  16.  Severance  Pay  - 
7512(4)  or  under  the  pay  retention 

provisions  of  5  U.S.C  5363.  (The  (OPM)  severance  pay  regulations  (5 

employee  retains  the  right  to  grieve  or  ^^^  550. 703)  will  be  applied  to  the 

file  a  complaint  regarding  a  geographic  project  by  subatituting  "(me  band"  for 

raassignmoit  if  there  is  an  allegatian  of  "^°  pwdes"  and  "two  grades  or  pay 

a  violation  of  nondiscrimination  statutes  ^^1*>" 
or  a  prohibited  pasaniMl  jvactioe.) 


17.  &ade  and  Pay  Retenticm 

&ade  and  pay  retention  will  follow 
current  law  and  regulations,  except  as 
allowed  by  specific  waiver  (e.g.,  "career 
path  and  band"  for  "grade").  Specific 
waivere  are  listed  in  the  section  entitled 
Authmties  and  Waiver  of  Laws  and 
Reffilations  Required. 

E.  Performance  Evaluation  and  Inwards 

1.  Introduction 

The  most  important  feature  of  the 
performance  evaluaticm  system  is  that  it 
is  based  on  the  application  of  a 
weighted  100-point  scoring  system  in 
support  of  pay  for  performance.  As  in 
the  current  system,  each  employee  has 
an  individual  performance  plan 
composed  of  several  performance 
elements.  Through  application  of 
benchmark  performance  standards  and  a 
100-point  scoring  system,  supervisors 
rank  employees  by  perf(»mance  within 
peer  groups  and  grant  perfoimanoe  pay 
increases  according  to  the  ranking. 
Highly  ranked  employees  %vithin  a  peer 
group  receive  relatively  high  pay 
increases  and  lower  ranked  employees 
receive  relatively  lower  pay  increases. 

llie  performance  appraisal  process  is 
intended  to  (1)  promote  good 
performance;  (2)  encourage  a  continuing 
dialogue  between  supervisore  and 
employees  on  organizational  objectives, 
supervisary  expectations,  employee 
poformanca.  employee  needs  for 
fttyf«t«nnw  and  guidance,  and  employee 
development:  and  (3)  {Mx>vide  a  basis  for 
performance-related  excisions  in 
employee  development,  pay.  rewards, 
assignment,  promotion,  and  retention. 
The  system  will  more  eSectively 
mmmiiniraitw  to  employees  how  they 
are  performing  in  relation  to  th^  peen. 
the  consequences  of  poor  perfonnance. 
and  the  rewards  for  good  performance. 

Performance-based  pay  increases  give 
an  operating  unit  the  ability  to  raise  the 
pay  of  good  perfoimen  more  rapidly, 
thos  improving  retention  of  good 
perfonnere.  The  promise  of  higher  pay 
increases  for  good  performance  will 
encourage  achievement  and  promote  the 
objective  of  improved  individual  and 
organizational  perftormance. 

2.  Coverage 

All  employees  covered  by  the  project 
will  be  covered  by  the  project 
performance  evaluation  and  rewards 
system,  except  that  the  Departmental 
Personnel  Management  Board  may 
remove  from  the  system  any  position 
not  filled  by  career  or  career  conditional 
appointment.  ST-3104  employees  will 
have  their  performance  evaluated  imder 
the  structure  of  the  performance 
evaluation  system  and  may  receive 


bonuses,  but  do  not  receive  performance 
pay  increases.  Membere  of  the  Senior 
Executive  Service  will  remain  under  the 
non-demonstration  DoC  SES 
performance  appraisal,  pay.  and  bonus 
sj^stem. 

Upon  conversion  to  the 
demonstration  project,  any 
administrative  action  alroady  initiated 
under  a  previous  appraisal  program  will 
continue  to  be  procmsed  in  accordance 
with  the  requirements  and  procedures 
of  the  program  in  effect  when  the  action 
was  initiated. 

3.  Perfiormance  Cycle 

The  perfbimance  year  begins  October 
1  and  ends  September  30.  Tlie  stages  of 
the  performance  cycle  are  performance 
planning,  performance  review, 
performance  appraisal,  and 
performance-related  decisions. 

4.  Performance  Plans 

Performance  plans  will  be  developed 
each  year  by  supervison  with  input 
from  employees.  Critical  performance 
elements  will  be  established  ba  eadi 
position.  (All  elements  are  critical.)  The 
supervisor  weights  each  element  so  thM 
the  total  weight  of  all  elements  is  100 
points.  Benf^maik  performance 
standards  define  the  range  of 
performance.  A  supervisor  may  add 
supplemental  standards  to  a 
performance  plan  to  further  elabmate  on 
the  benchmarit  pwformance  standards. 

5.  Mid-Year  Review 

A  required  mid-year  review  addresses 
mid-year  accomplishments, 
performance  successes  and  deficiencies, 
and  any  n^ed  for  performance  plan 
modifications.  Additional  revie%v8  may 
be  held  as  needed. 

6.  Performance  Appraisal 

Performance  appraisals  bring 
supervison  and  «nployees  together  to 
discuss  perfoimanoe  and 
accomplishments  during  the 
performance  year.  The  appraisals  lead  to 
decisions  by  supervisore  and  Pay  Pool 
Managere  on  performance  scores, 
performance  ratings,  perfoimanoe  pay 
increases,  and  bonuses.  Performance 
appraisal  is  scheduled  for  the  final 
wefdcs  of  the  performance  year. 
However,  at  any  time  of  the  year,  a 
supervisor  may  determine  that  an 
mnployee's  perfoimanoe  is  not 
satis&ctoiy  on  one  or  mrae  critical 
elements  and  place  the  employee  on  a 
Performance  Improvement  Pkm. 

7.  Performance  Ratings 

The  demonstration  project 
performance  ratings  are  ^igible  (for 
perfoimanoe  pay  increase,  bonus,  and 


annual  adjustment  to  basic  pay)  and 
Unaatigfaciory.  The  rating  EUgibh 
coven  ihe  same  performance  range  as 
the  former  ratings  of  Marginal.  Fully 
Successful.  Commendabfe.  and 
Outstanding,  (/nsotis^ctoiy  coven  the 
same  performance  range  as  the  foimer 
ratings  of  Unsatisfactory  and 
Unacceptable.  An  emplojree  whose 
performance  is  unsatisfact(»y  is  placed 
on  a  performance  improvement  plan 
and  given  an  opportunity  to  improve 
before  a  final  rating  is  assigned. 

8.  Performance  Scores 

Each  element  is  evaluated 
individually  against  the  benrhmark 
perfbimance  standards  and  any 
supplemental  standards.  If  a  single 
element  in  an  employee's  plan  is  rated 
Unsatisfactory,  the  overall  rating  is 
Vnsatisfaciory  and  there  is  no 
performance  scare.  If  all  elements  meet 
at  least  the  minimally  aoceptaUe 
benchmark,  the  overall  rating  is  Eligible. 
Rating  Officials  score  the  perfonnanoe 
of  employees  rated  EUffble  on  a  100- 
point  scale,  K^ch  corresponds  to  the 
100-point  element  weight  scale.  An 
individual  element  score  may  be  as  high 
as  the  weight  of  that  element.  The  total 
performance  score  is  the  sum  of  the 
element  scores.  A  perfect  score  on  each 
element  wrould  produce  a  total  score  of 
100  points. 

9.  Performance  Ranking 

Employees  are  ranked,  by 
performance  score,  within  a  peer  group. 
A  peer  group  may  involve  no  more  than 
cme  career  path,  but  may  be  otherwise 
oiganized  by  any  combination  of 
organizatian.  occupation,  band,  or 
appointment  type.  Rating  Officials  rank 
their  own  employees,  thai  Pay  Pool 
Managen  interleave  the  rankings  of 
subordinate  Rating  Officials  to  produce 
peer  group  rankings  at  the  pay  pool 
level  A  Pay  Pool  Manager  is  a  line 
manager  who  manages  his  or  her 
organization's  pay  increase  and  bonus 
funds  and  has  final  decision  authority 
ovw  the  performance  scores, 
perfbimance  pay  increases,  and  bonuses 
of  subtxdinate  employees. 

10.  Performance  Pay  Decisions 

The  Performance  Pay  Table  divides 
each  band  into  three  s^ments  or 
intervals.  Each  interval  is  linked  to  a 
range  of  potential  percentage  pay 
increases  beginning  at  zero  and 
progressing  to  a  maximum  pooentage 
pay  increase.  The  maximum 
p^oimance  pay  increase  an  emplojree 
may  receive,  therefore,  depends  on  the 
interval  into  which  the  employee's 
salary  falls.  The  Pay  Pool  Manager 
makes  a  performance  pay  decision  for 
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each  employee  in  a  peer  group,  based  on 
the  Pay  Pool  Manager's  ranking  and  the 
pay  increase  ranges  in  the  Performance 
Pay  Table.  Within  a  peer  group,  an 
employee  may  not  receive  a  higher 
proportion-of-range  than  a  higher- 
ranking  employee  or  a  lower  proportion- 
of-range  than  a  lower-ranking  employee. 
Proportion-of-range  is  the  percentage  of 
the  maximum  pay  increase  allowed  for 
a  particular  interval  of  a  pay  band,  i.e., 
a  percent  of  a  percent.  For  example,  if 
the  pay  increase  range  for  the  pay 
interval  is  0-12  percent,  and  the 
employee  receives  a  9  percent  increase, 
that  employee  receives  a  proportion-of- 
range  that  equals  75  percent  of  the 
maximum  12  percent. 

11.  Performance  Bonuses 

Bonuses  are  the  only  cash  awards 
directly  linked  to  the  pro)ect 
performance  appraisal  system,  and  are 
awarded  at  the  end  of  the  performance 
year  in  omjunction  with  decisions  on 
performance  pay  increases.  A  Pay  Pool 
Manager  may  award  a  bonus  to  any 
employee  with  an  Eligible  rating.  The 
C^MBs  will  determine  the  bonus 
authority  to  be  delegated  to  their  pay 
pool  managers. 

Bonuses  address  two  objectives.  First, 
the  ability  to  reward  the 
accoaiplishBMBts  of  good  perfumers 
will  make  them  more  likely  to  remain, 
thus  fanpreving  the  retention  of  high 
achievers.  Second,  the  pnnnise  of 
bonuses  for  achievement  will  encourage 
improved  individual  performance. 

12.  Action  Based  on  Unsatisfurtoiy 

If.  alter  an  e]^pettunity  to  improve,  un 
employee's  performance  is  still  not 
setidectery,  tke  operatiee  unit  vrill  give 
a  ratiBg  of  Unsati^acteiy  utd  HiHSt  take 
ecaOB  le  Messt^B  or  rstBeve  tse 
employee,  or  place  the  eraplojree  in  a 
tower  beai.  in  ecceidaace  wiA 
peifonnsace  actioa  provisions  ia  law 
and  ragulatieB. 

ly.CeaienlsaerMuiBMBBtFhte 
Pra^  PosttioB  to  a  GsMral  Schedde 


If  a  DeC  DeflBoostrstioB  Project 
employee  moves  to  a  General  Schedule 
podtiiMi,  the  following  procedures  will 
ba  used  to  coaveit  the  maployee's 
project  pay  band  to  an  equivalent  G4 
grade  and  the  employee's  project  rate  of 
pay  to  equivalent  GS  rates  of  pay.  The 
converted  GS  grade  and  rates  of  pay 
must  be  detwmined  before  movement 
out  of  the  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  Fot  lateral  reassignments  and 
lateral  transfers,  the  converted  GS  grade 


and  rates  of  pay  will  become  the 
employee's  actual  GS  grade  and  rates  of 
pay,  unless  immediately  affected  by  a 
simultaneous  geographic  movement  or 
another  pay  action.  For  non-lateral 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rates  of  pay 
will  be  deemed  to  be  the  employee's 
grade  and  rates  of  pay  at  the  time  of 
movement  out  of  the  project  and  will  be 
used  in  applying  applicable  pay  setting 
rules  (e.g.,  promotion  rules.) 

A.  Grade-Setting  Provisions 

An  employee  in  a  band  corresponding 
to  a  single  GS  grade  is  converted  to  that 
grade.  An  employee  in  a  band 
corresponding  to  two  or  more  grades  is 
converted  to  one  of  those  grades 
according  to  the  following  rules: 

1.  The  employee's  project  basic  rate  of 
pay  is  compared  with  step  4  rates  in  the 
highest  applicable  GS  rate  range 
(including  a  rate  range  in  the  GS  base 
schedule,  a  rate  range  in  the  applicable 
locality  rate  schedule,  or  a  rate  range  in 
a  special  rate  schedule  for  the 
employee's  occupation).  If  the  series  is 

a  two-grade  interval  series,  only  odd- 
numbered  grades  are  considermi  below 
GS-11. 

2.  If  the  employee's  pay  rate  eqiuds  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

3.  If  the  employee's  pay  rate  is  lower 
than  the  applicable  step  4  rate  of  the 
highest  grade,  the  pay  rate  is  compared 
with  the  step  4  rate  of  the  second 
highest  grade  in  the  employee's  band.  If 
the  employee's  pay  rate  equals  or 
exceeds  step  4  ^the  second  highest 
9«de,  the  eoaployee  is  coovwted  te  that 
grade. 

4.  This  process  is  repeated  for  each 
successively  lewer  grade  in  the  baed 
uBtil  a  grade  is  fieuad  in  vAack  t^ 
employee's  rate  of  basic  pay  equals  or 
exceeds  tke  ^plicable  step  4  rate  of  the 
grade.  The  emplojree  is  then  converted 
at  that  grade,  tf  the  employee's  rate  of 
pay  is  belew  the  step  4  rate  of  Ae  lowest 
yade  in  the  band,  the  employee  is 
coovected  te  the  lowest  grade. 

5.  Exceptions:  (1)  If  the  mnployee's 
pay  rate  exceeds  the  mavimw  rate  of 
the  grade  assigned  under  the  above- 
described  "step  4"  rule  but  fits  in  the 
rate  range  for  the  next  higher  applicable 
grade  in  the  band  (i.e.,  between  step  1 
and  step  4),  thea  the  employee  shall  be 
converted  to  that  next  higher  applicable 
grade;  (2)  An  employee  will  net  be 
converted  te  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
in  the  project  unless  since  that  time  the 
employee  has  undergone  a  reduction  in 


band;  (3)  In  Band  I  of  the  2S>  and  ZA 
Career  Paths,  students  without  a 
bachelor's  degree  or  comparable 
experience  are  converted  no  higher  than 
GS-4. 

B.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  project  rate  to  GS  pay  rates  in 
accordance  with  the  following  rules: 

1.  The  pay  convereion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  out  of  the 
demonstration  project. 

2.  An  employee's  project  rate  is 
converted  to  a  rate  on  the  highest 
applicable  rate  range  for  the  converted 
GS  grade  (including  a  rate  range  in  the 
GS  base  schedule,  a  rate  range  in  the 
applicable  locality  rate  schedule,  or  a 
rate  lange  in  a  special  rate  schedule  for 
the  employee's  occupation). 

3.  If  the  nighest  applicable  rate  range 
is  a  locality  pay  rate  range,  the  project 
rate  is  converted  to  a  GS  locality  rate  of 
pay.  If  this  rate  falls  between  two  steps 
in  the  localityadjusted  schedule,  the 
rate  must  be  set  at  the  higher  step.  The 
converted  GS  rate  of  basic  pay  is  the  GS 
base  rate  corresponding  to  the  converted 
GS  locality  rate  (i.e.,  same  step 
position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

4.  If  the  highest  applicable  rate  range 
is  a  ^tedal  rate  range,  the  prt^ect  rate 
is  converted  to  a  specnal  rate.  If  this  rate 
faUs  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 

At^nOr  9lOp.  ISO  COBV0nOfl|  Oo  rsfo  Ol 

basic  pay  will  be  the  GS  rate 
OMTesponding  te  tke  converted  special 
rate  (i.e.,  same  step  position). 

5.  Exceptioq^If  an  employee's  project 
rate  exceeds  the  ni«irimuin  rat*  oltke 
highest  applicable  rate  range  xspaa. 
conversion  to  the  Gmeral  Schedule,  the 
affected  employee's  project  rate  will  be 
converted  to  a  retained  rate  under  5 
U.S.C.  5363.  If  an  employee  is  entitled 
to  a  special  rate  under  the  General 
Schedule,  the  project  rate  is  converted 
directly  to  a  retained  rate.  If  an 
employee  is  only  entitled  to  locality  pay 
tmder  the  General  Schedule,  the 
retained  rate  is  derived  by  dividing  the 
project  rate  by  the  ^plicable  locality 
pay  factor  (i.e..  1  plus  the  locality 
payment  percentage).  Thus,  the  locality- 
adjusted  retained  rate  will  equal  die 
project  rate  the  employee  had  been 
receiving  before  omversion.  Since  the 


employee's  total  rate  of  pay  is  not 
reduoeid  upon  conversion,  this  change  to 
converted  rates  under  the  General 
Sdiedule  will  not  be  ccmsiderBd  a 
reduction  in  basic  pay  under  5  U.S.C 
5363  m  7512. 

6.  After  omversion  or  movement  out 
of  the  demonstration  project,  an 
employee's  cmveited  GS  rates  will  be 
used  in  appljring  GS  pay  administration 
rules,  as  necessary,  in  lieu  of  using  his 
or  her  demonstration  project  rate.  Thus, 
for  example,  the  converted  GS  rate  of 
basic  pay  (or  ctmverted  special  rate,  if 
applicable)  wiU  be  used  in  applying  GS 
rules  for  prtmiotions,  maximum  pa]rable 
rate  determinations,  and  pay  retention, 
as  appropriate.  Fcv  convereions  upon 
terminaticm  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  rates 
will  became  the  employee's  GS  rates 
immediately  after  movemmt  out  of  the 
demonstration  project  (before 
processing  any  accompanying 
geographic  move). 


V.  Budget  Discipline 

Each  project  operating  unit  will 
maintiiiii  compensation  during  the 
project  at  the  level  it  would  have 
reached  under  the  current  system. 
Currant  costs  will  be  reallocated  to 
cover  project  costs.  To  ensure 
appropriate  carryover  of  costs  from  pre- 
project  to  project  yean,  a  base 
assessment  will  be  made  using  three 
base  yean:  Fiscal  Yeere  1994, 1995,  and 
1996.  Budget  discipline  will  be  required 
and  achieved  by  imposing  specific 
funding  principles  (described  in  detail 
in  the  section  on  Funding  Pools  for 
Performance  Pay  Increases  and 
Bonuses).  Finally,  both  longitudinal  and 
site  comparisons  will  be  used  to  ensure 
that  spending  remains  within  acceptable 
limits. 

A.  Reprogramming  Costs 

The  following  actions  and  their  costs 
wiU  be  eliminated  by  the  new  system: 

1.  Promotions  from  one  grade  to  a 
higher  grade  where  both  grades  are  now 
in  the  same  broad  band.  For  example, 
because  Band  m  of  both  the  ZP  and  ZA 
career  paths  will  cover  the  same  pay 
range  as  current  grades  GS-11  and  GS- 
12.  there  will  be  no  more  promotions 
from  GS-11  to  GS-12. 

2.  Regularly  scheduled  Within-Grade 
Step  Increases  and  Quality  Step 
Incieeses.  There  are  no  steps  in  the 
broad  bend  system.  These  actions  will 
be  eliminated. 

3.  Cash  awards  related  to  the 
perftnmance  appraisal  cycle  (These 
funds  will  be  applied  to  bonus  pools 
only— not  to  pay  pools). 


The  cost  savings  from  eliminating 

these  actions  will  be  used  to  finance  the 

following  new  actions: 

— Performance-based  pay  increases 
within  bends,  including  the  ability  to 
increase  the  pay  of  supervison. 
through  performance^Msed  pay 
increases,  to  a  higgler  level  than  und« 
the  current  system.  There  is  no 
guaranteed  performance  pay  increase 
in  the  proposed  system,  however,  for 
EUffble  pwformance;  and 

— Perforaiance  bonuses. 

B.  Base  Cost  Assessment 

In  order  to  determine  v^iether  project  - 
costs  are  being  maintained  at  acceptable 
levels,  a  base  assessment  of  pre-project 
costs  will  be  needed.  Costs  will  im 
computed  as  annual  averages  over  three 
pre-project  yean:  Fiscal  Yeen  1994. 
1995.  and  1996.  The  costs  of  all 
personnel  actions  of  types  that  are  being 
replaced  by  project  systems  will  be 
totaled  and  averaged. 

C.  Funding  Pools  for  Performance  Pay 
Increases  and  Bonuses 

The  results  of  the  base  cost 
assessment  will  provide  a  basis  for:  (1) 
setting  TnaYimiim  spending  limits;  and 
(2)  constructing  performance  pay 
increase  and  branu  funding  pools  by 
organization,  career  path,  band,  and 
salary.  Performance  pay  pools  for 
project  employees  will  be  subject  to  the 
same  budgetary  constraints  and 
reductions  imposed  on  other 
Department  fimding  allocations.  Neither 
allocations  nor  authorizations  convey 
funding.  Therefore,  managen  will  be 
required  to  make  peyout  decisions  tied 
to  thor  individual  budgets,  within 
allocations.  The  followLig  principles 
will  be  observed: 

1.  In  terms  of  career  paths  and  bands, 
costs  will  be  kept  for  the  most  part 
where  they  are  foimd  in  the  base 
assessment  That  is,  base  costs  for 
promotions,  within-grade  increases,  and 
cash  awards  in  a  particular  band  and 
career  path  will  form  the  basis  bx 
project  spending  in  the  same  band  and 
career  path. 

2.  Formulas  will  be  devised  to 
authorize  pay  increase  and  bonus  pools 
up  to  the  limits  calculated  from  base- 
year  spending.  For  each  pool,  the 
authorized  spending  ceiling  will  depend 
on  the  number  of  emplo3rees  in  the  pool 
by  career  path,  band,  and  salary. 

3.  No  allocation  will  be  placed  in 
pof  ormance  pay  increase  pools  for 
employees  who  are  not  eligible  for  a 
performance  pay  increese,  such  as  those 
who  have  insufficient  time  in  the 
position  to  be  rated  and  those  whose 
salaries  are  at  the  ceilings  of  their  bands. 
No  money  will  be  placed  in  bcmus  pools 


for  employees  not  eligible  for  a  bonus, 
such  as  those  not  eli^le  for  a 
performance  rating  or  ¥ibo  are  not  on 
the  payroll  the  last  day  of  the 
performance  cycle. 

4.  The  potential  size  of  performance 
pay  increases  will  be  relatively  high  for 
employees  whose  salaries  are  near  the 
minimiim  rate  of  the  band  and  relatively 
low  for  dmee  whose  salaries  are  near  the 
mayiwiiifn  nte  of  the  band.  This 
arrangement  imposes  a  reduced  rate  of 
salary  increases  as  an  individual 
advances  in  the  bend,  similar  to  the 
reduced  rate  of  within-grade  increases 
in  a  GoMral  Schedule  grade  imposed  by 
the  one-year,  two-year,  and  three-year 
waiting  periods. 

5.  There  will  be  no  guaranteed 
performance  pay  increase  in  the 
proposed  system.  An  employee  with  an 
Eligible  performance  rating  may,  if 
ranked  at  or  near  the  bottom  of  a  peer 
group,  get  no  performance  pay  increase. 

6.  Although  Pay  Pool  Managen  will 
not  be  allowed,  imder  normal 
circumstanoes,  to  exceed  their  allocated 

Ky  increase  and  bonus  pools,  they  vrill 
allowed  to  spend  less  than  the  full 
amounts  of  their  pools. 

7.  Funds  previously  used  to  pay  cash 
awards  will  be  applied  to  bonu  pools 
only — not  to  performance  pay  pools. 

D.  Budget  Monitoring 

These  procedures  permit  changes  in 
operating  unit  expenditiires  whidi 
result  from  legislatively  mandated 
program  changes  and  changes  in  Federal 
pay  and  benefits.  The  operating  units 
may  offset  selected  salary  increases  with 
savings  by  reducing  turnover, 
eliminating  unnecessary  overhead,  and 
cutting  other  personnel  costs. 

The  operating  imits  will  measure  their 
adherence  to  cost  control  by  preparing 
budget  estimates  based  on  prescribed 
Federal  budget  processes  and 
monitoring  actual  spending  under  the 
project  agdnst  this  budget  estimate. 
Two  cost  comparisons  will  be  used: 

1.  Longitudinal  Comparisons 

a.  Project  costs  will  be  calculated  on 
an  established  schedule. 

b.  Costs  will  be  compared  against  the 
spending  limits  calculated  from  the  base 
yean  to  ensure  that  budget  limitations 
are  not  being  exceeded. 

c  Each  year,  the  funding  of  the 
performance  pay  increese  and  bonus 
pools  will  be  used  as  an  opportunity  to 
"balance  the  books."  That  is.  the 
funding  of  the  pools  will  be  limited  to 
the  amount  that  is  judged  to  maintain 
budget  discipline. 
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2.  Sits  Comparisons 

a.  A  number  of  non-project  units  will 
be  selected  from  witbin  tbe  Department 
to  serve  as  comparison  sites.  Tbe 
comperison  sites  will  be  selected  to 
reflect,  as  nearly  as  possible,  tbe 
missions  and  workforces  of  tbe  project 
units. 

b.  PeriodicaUy,  tbe  rate  of  incraeae  in 
salaries  in  tbe  project  twits  wiU  be 
compared  to  tbie  rate  of  increase  in 
salaries  in  tbe  comparison  units. 

c.  Wben  it  is  found  tbat  salaries  in 
project  units  are  outpacing  salaries  in 
comparison  units,  and  tbe  diffsrences 
cannot  be  explained  by  non-project 


variables,  appropriate  adjustments  ¥rill 
be  made  in  project  funding. 

VI.  Prefect  Evahiatioa 

Tbe  Department  will  arrange  for 
periodic  evaluations  of  tbe  project 
under  an  OPM-approved  equation 
plaiL  The  evaluation  will  be  designed  to 
determine  wbetber  tbe  interventions  are 
achieving  the  goals  and  objectives  of  the 
project  within  acceptable  cost  limits. 
(SeeCbets.) 

Tbe  following  table  lays  out  the 
project  evaluation  model,  beginning 
with  and  flowing  from  the  objectives 
tbat  the  project  U  designed  to  achieve. 
Tbe  Objective  column  and  tbe 
Intervention  column  together  serve  as 

Table  5.— Project  Evaluation  model 


the  project  hypotheses;  i.e.,  the 
hypotheses  to  be  tested  are  that  the 
objisctives  will  be  achieved  by  the 
interventions  linked  to  thnn.  Most 
objectives  are  linked  to  more  than  one 
intervention.  Each  intervoition  is 
associated  with  at  least  one  expected 
result  Tbe  Measures  column  lists  the 
means  by  which  the  actual  results  will 
be  measured,  and  the  Data  Sources 
column  shows  where  the  data  required 
for  tbe  measurements  can  be  found. 

A  hypothesis  will  be  supported — that 
is,  tbe  intervention  will  be  deemed  to 
have  achieved  tbe  objective — wdien 
actual  results  are  found  to  match 
expected  leauHs. 


Table  5.— Project  Evaluation  model— Cominued 


Inofeeeed  relsniion  of  geed 


Objedives 


Iquallyofnew 
iwea;  npfDvea  ir  oe- 
tween  posNion  require- 
menls  end  incSviduel 


yi,  -iifc J      .  "•  A 

■Mnooo  01  genng  a 
highty 


■rasrvanDOfw 


Agency  Daaed  Staling 


Oiraci  Examtnaiion 


Expected 


ollicWs  ««M  be  ^ile 
to  tocus  on  nme  le^ 
event  recnjMng  soufcea 
and  avoid  toeing  caiv 


■am  iHsi  King  ranng 


Broad-band  Claisiftcation 
Syiieni,  in  conjunctton 
«vilh  Fienbie  Entry  Sale- 


More  FlexlJle  PM  Adver- 


3-Yaer  ^rabaionwy  Pe- 
riod tor  SdenMs  and 
Engineers. 


Local  AutwrRy  for  Racnjl- 


For  ikM  arees  in  wMdi 
weM  quaMed  indMdueis 
are  herd  to  ffnd,  men- 
agsra  wN  be  able  to  hire 
good  candUalaa  as  they 
Knd  ttiem,  thus  avoidhig 
the  loes  ol  wal  qualied 
indMduals  through 
delays. 

Broad  bends  and  flexible 


bends  provide  e  more 
compettive  range  ol 
entry  selaries  tor  marv 
agerstousein  negoMet 
ing  wNh  candUales.  thus 
increaaing  the  abWy  to 
Nre  highly  queMtod  caiv 


Managerswsi  be  able  to 
make  greater  uee  ol 
paid  advertising,  thus 
expendtog  the  scope  ol 
recruWng  eftorts  or  fo- 
cusing the  recruimera 
anon  on  apeciaiizea 


Grealar  BceWKiod  thai  ad- 
end  angiiieen 


prmaaon  wb  oe  < 
Ueolthelulrwigeof 
RAO  foncaone. 
The  abMy  ol  menegere  to 
grar4  recruilment  pay- 
meras  during  negoMa- 
Itone  wNh  highly  quali- 


•  HWry  oWdatrjudg- 
meras  ol  the  improve- 
menl  in  the  queMy  ol 


•  HMng  oMcWs*  judg- 
ments ol  improvements 
in  the  m  ol  qutfticattons 
ol  new  hirae. 

•  Rato  ol  acceptance  ol 


•  rwvig  omcwe  juog- 
meras  ol  the  improve- 
mera  in  the  queWy  ol 


•  Hiring  oll^'judg- 
ments  d  imprDvements 
in  the  fit  o(  quelifctfwns 
01  new  rwes. 

•  Rale  ol  aooaplance  ol 


•  Hirinja  offid^  judg- 
ments  ol  the  improve 
meni  in  the  quality  ol 
new  hires. 

•  Hiring  ollideis' judg- 
ments  ol  improvements 
in  the  Ht  d  qualificetions 
ol  new  hires. 

•  Rale  ol  aooaptanoe  ol 


iniarviawa  wivi  rnrmg  oh 


System. 


Perfonravioe-Baaed  Pay 


Bonuaes 


•  Focusgroupe. 

•  HRM  olRoe  records  on 


pervisor  surveys. 
*  ExR  irasrviews. 


fnarviMVB  wm  rwwig  ohh 
ciels. 

•  Focus  groups. 

•  HRM  office,  records  on 
oWsfs  end  aocaplancea. 

•  Periodto  emptoyea/ su- 
pervieor  surveys. 


•  Iraerviews  with  hiring  of- 


Nuntoer  ol  naioctioni  re- 
suMng  from  peid  adver- 
tning. 


Number  ol  i 
angineeii  releeaed  dur- 

ingi 


TmMlmtm  or  SSNCBOrW 

made  lor  which  the  re- 
cruKmera  peyment  was 
inalrumenlal  in  aMrading 


•  Focusgroupe. 

•  HRM  office  records  on 
olfors  and  acceptances. 

•  Pertodic  employea/ su- 
psr>^sor  surveys. 


HRM 


Improvad  irKfviduei  and  or- 
ganizational performance. 


Local  AuVnrlly  for  Reten- 
tion Payments. 


Superviaory  P^ir  DNferert- 


More  Flexfole  Pay  In- 
creeee  Upon  Promolioa 


Two-Leval,  1004>oinl, 
Peer  Groif)  Perform- 
anoe  Appraisal  System. 


Pay  Increases  Linked  to 


•  Automated  history  Me 


•  HRM  office  records. 

•  Irasrviews  wNh  hiring  o^ 


Focuagroupe. 


Gupervieory  Pay  DMfererv 


UnlMdtoPer- 


operaMng  unftttw  abNty 
to  raise  the  pay  ol  good 
performers  to  higher  artd 
nton  oomptllllv9  l8¥tls, 
thus  improving  relerMon 
olgood  perforrnsrs. 

Performanoe'baBed  pay 
increaees  give  an  oper- 
alng  urrilthe  abWy  to 
rate  the  pay  of  good 
performers  mora  nfjkMy, 
Vws  improving  retarakm 
ol  good  performers. 

The  abMy  to  rewMdthe 
aooomplshmeraB  ol 
good  performefs  wM 
make  them  more  Hcaly 
to  remain. 

The  ebWy  ol  menagers  to 
grant  relaraton  pay- 
ments wrii  improve  their 
st)lity  to  retain  employ- 
ees In  criical  sUi  areas 
in  e  job^eiatod  oourae 
ol  study. 

The  abtty  to  raise  the  pey 
ol  high-performenoe  su- 
pervtoors  to  higher  lev- 
els wH  make  their  sala- 
ries more  oompetKive, 
improving  releraion. 

Flexfole  pey  increases 
.  upon  promobon  gnes  an 
operating  unit  the  abMy 
to  raise  the  pey  ol  high- 
performing  employees 
and  employees  in  critical 
akM  areas  to  higher  end 
more  oompelihve  levels, 
thus  improving  thea  re- 


This  system  wH  more  ef- 
fectively communicele  to 
emptoyees  how  they  are 
performing  in  relatnn  to 
awir  peers,  the  corv 
sequences  ol  poor  per- 
formance, and  the  re- 
wards for  good  perfornv- 


The  promise  ol  higher  pcQf 
irKroeieg  for  Hff\ 
echievemera  wfl  encour- 
age improved  perform- 
ance. 

The  promise  of  hitter  pay 
lavelB  for  effadiva  su- 
pervision wM  encourage 
JHipioved  sniei^iaoiy 


TTia  promiee  of  I 
tor  good  perfonaartoe 


By  iiwpowng  the  queiti  of 

new  hiiaa,  the  tdring 


aly  produce  a  hi|^- 


Tumewari 

good  performara. 
Turnover  ralas  of  tow  par- 


Turnover 
good  performers. 


Turnover 
to  size  of  bonus. 


•  Aulomalad  hialory  Ms 

•  Marviewa  wiVi  hiring  of- 

•  Focusgroupe. 

Aulomatad  history  Me 


A  oou(«  ol  the  instenoes  in 
wliich  a  laAanlton  pay- 
msrais  msaumeraai  n 
retaining  en  employee 
VW10  woun  ovwrwwa 


su- 
to 


Tumovsr  rates 
pervisors  in 
pey  and 


Tumowsr  rates  in  relelfon 
to  pay  and  performance. 


•  HRM  office  leoords 

•  Intarviews  wlh  hiring  of- 
fidels. 

•  Focusgroupe. 


Automated  Nslory  Ito 


Automated  Mslory  8s 


Judgments  of  Pay  Pod 
Manegera,  Rating  Offi- 
cials, and  Emptoyeea. 


Judgments  of  managers, 
supervisors,  and  env 
ployees. 


JudgnMras  ol 


•  Iraerviews  with  hiring  of- 

.•  •  - . 

MMIS. 

•  Periodic  employea/ 8u- 
pervisor  surveys. 

•  Focus  grot|)s. 


•  Periodk:  emptoyee/ su- 
pervisor surveys. 

•  Focus  grot^js. 


pervisor  surveys. 

•  Focusgroupe. 

•  kasrviews  witfi  hiring  of- 
ficials. 

•  Focus  groi4is. 
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Table  5.— Project  Evaluation  Model— Continued 


OtjKiivM 

KmSnBnmMm 

Expected 
resuKi 

Meaauras 

Date 
sources 

Relanlion  Intorvanlions 

By  improving  the  retention 

Judgmante  of  managers 

•  IntenAews  with  hiring  of- 

(Mtlsd  abowa). 

of  good  parformers,  the 
quaMy  of  the  wortrforoa 
««  be  higher  than  it  olh- 
enviee  would  be. 

and  supervisors. 

fcials. 
•  Focus  groups. 

More  0ffscliv6  human  t%- 

Breao-Bara  dassmcation 

ThabroacHMnddassifca- 

tJudgnwnts  of  managers. 

•  hUm  views  with  maiv 

tion  syatom  w«  be  Sim- 

suparvieors,  and  arr^ 

agers. 

pier  to  uee,  more  under- 

ptoyaaa. 

^  Pariodk:  employaa/ su- 

standibie to  managers 

pervisor  surveys. 

and  emptoyaas,  artd 

moreaocurato. 

. 

Oalagaled  Ctassfficalion 

Una  managere  understand 

Judgments  of  managere 

•  Interviews  with  hiring  of- 

Authority  to  Managers. 

the  otganizBtioriei  mie 
sion  and  the  wort(  reiat- 
ad  to  the  mission  and 
are  Iheratare  t)ettor  pra- 
parad  to  daaeify  the 
wortt. 

and  suparvieors. 

idaiB. 

parvieor  surveys. 
•  Focus  grei^js. 

Ofliegatod  Pay  Authority  to 

Una  managers  are  in  a 

•  Inter/tews  wNh  hiring  of- 

Managers. 

better  poeition  to  under- 
stand the  labor  mailcet 
torcas  related  to  If  le 

and  suparvieors. 

•  Focus  groups. 

wort(  Ihey  manage  and 
efladive  pay  managers. 

More  0(Hci6nt  huntan  re- 

Automated  BrocKl-Band 

The  broad^Mnd  dassilca- 

•  Interviews  with  hiring  of- 

CTasaiiCBtion  Syatom. 

lion  system  wll  be  Sim- 

and  supenisors. 

fktels. 

pier,  faster,  easier  to 

•  Tima  required  to 

automate,  require  fewer 

produce  poeition  de- 

pervisor  surveys. 

raeouoes  to  operate. 

ecr^ptione  and  dassify 

•  Focus  groups. 

and  involve  fewer  dassi- 

■  iii-Hli    II, 

posHnns. 

•  HRM  ofloe  records. 

•  Number  of  dassiflcatlon 

OBClSlOnB. 

•  Automated  history  Me. 

Table  6.— Project  Authorities 


General 


ruswiuii  uassncaoon 


Vn.  Project  Management 

The  Office  of  Personnel  Management 
will  ovMsee  the  project  under  its 
demonstration  prolcct  authority  in  5 
U.S.C  4703.  The  OoC  Departmental 


PMsonnel  Management  Board  will 
manage  the  project  at  the  Department 
level. 

Each  majcH'  operating  unit  will  have 
its  own  OpmratioDal  Personnel 


Management  Board  to  oversee  local 
operations.  The  following  table  lists  the 
separate  responsibilities  of  these  three 
bodies. 


Q_H^^u(A  ^M^ftM^a^^^^k 


0PM 


approval  authority  for 
the  Projed  Plan,  Imptemenl- 
ing  Regulations,  and  any  fu- 
ture changes  to  the  plan  or 
impivtenting  regulationi. 


approval  of  the  pro^ad  Clas- 
sification Interventions. 


DPMB 


Staffing 


Reduction  in  Fdroa 


approval  of  the  praied  Staff- 
ing haerventions. 


•  approval  of  the  proiad  raduo- 
aon  n  moa  aasrvaranns. 


Plan 


Iha  Dapart- 
and  Imple- 


Dapart- 

in  the 

Regula- 


approvai  authority 
mar*  wr  vie  nroiaci 
meriting  RagiiaWons. 
approval  auiwrily  within  the 
meni  for 
Proved  Plan  or 
tionsto(OPM). 
monitoring  ttw  success  of  profed  inter- 
ventions so  as  to 
mid-oourse  corrections  to  (OPtMl). 
setting  projed  poldas  wNhin  ttw  pa- 
ramatere  of  the  Projed  Plan  and  Impla- 
menling  RaguteHons. 
rtelegoting  auttwrtty  to  OPMBa,  includ- 
ing tfw  wilhdEawal  of  authority 


axerdaing  the  authority  to  maire  excep- 
tions  to  normal  projed  procedures  on  a 
caaa-tjy-casa  basis  when  I  baleves  an 
exception  is  wan-anted  (the  OPfylBs  wM 
not  have  ttiis  authority), 
assuring  adequate  reaources  for  de- 
signing, imptomsniing,  and 
Die  proiacL 

a  training  plan  to 
employees,    and    support 
staff  in  projed  poldas  and  procedures. 

in  the  Projed  Plan  wid 


approving  automated  dassHication  sys- 
tems and  dassittoation  standards, 
approving  new  occupaional  series  and 


OPMB 


^^^  _^^        ^    unit    prqjad 
guidalrtes  within  ttie  Projed  Plan,  ln^ 

DPMB 


•  approving  projed 

•  aaiablWiIng  pdcy 
ouMng  and  ratertflon 


and  criterte  for  ra- 


approving     projad    wdmtton  in  funaa 


of 
and  any 
detegated  by  the  DPMB. 

•  rtelegaling  authority  to  managere  within 
ttw  operating  uni,  inchxlng  ttw  wlh- 

'  drawal  of  auttwrity  when  warranted, 
aaauring  adequate  reeowoes  for  Impfa- 
mertfing  and  operating  the  projed  sMhln 
ttw  operating  untt. 

overseeing  training  of  operating  unl 
marwgecs,  employees,  and  wuffoit 
sttf  in  prajad  poidas  and  prooadurea. 


•  asiaDasnng  oparaang  urii  i 
guidairwa  wttiin  tlw  Prajed  Plart,  biK 
pwrrwreng    rwguMnrw,    am    ufnMB 

•  rtalwgnling  dassiication  authority  to  ofh 
eiating  unit  marwgera. 


•  arwuring  proper  dassificallon  of  poa^ 
aorw  wwMi  aw  oparaang  ivsl 

•  raadving  issues  In  operating  uni  ( 


•  approving  or  datogaUng  tfw  approval  of 
new  spadaRy  daacriptore. 

•  asiaDsarMng  oparaiwg  una  stenng 
Qiirtoliwu  within  ttw  Praied  Plan,  bn- 
plenwraing    Ragiiattorw,    and    DPMB 


•  approving  or  detogaHng  the  approval  of 
IndMdual  recruMng  and  retention  p^ 


•  approving  uee  of  recruMng  i 

•  dategalng  and  ovaraaaing  uaa  of  paid 


•  ovaiaaaing  ttw  applcatton  of  the  i 
year  prabattorwry  period. 

•  asteDasnaig  oparaino  m  pracacaa  on 
vacancy  dtetribuion,  opening  ttm^ 
ttanwa,  and  shnlar  local  isauaa. 

•  asoDasrwig  oparaang  una  reaucaorHiv 
loree  guRNvwe  wwwi  aw  rTOfaci  nan. 


urtti  oompattllve  lavals. 
•  aatabWiing  gutdslrwa  for,  and  owsp- 


operattnguntt. 


OAOnti 
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Table  6.— Project  Authorities— Continued 


Arena 


Pay  Adnwiistration 


Pertonnance  Evalua- 
lion. 


Bonus68 


Costs  and  Budgat 


Project  Evaluation 


Project  aultKxilies 


0PM 


•  approval  of  Ihe  project  Pay 
Adiiiinistiatton  Inlarvenlione. 


•  approval  d  the  project  Per- 
formance Evaluation  Inter- 
ventions. 


•  approval  of  ttte  project  Bonus 
Interventions. 


•  approval  of  Vw  project  cost 
plan. 


•  approval  of  the  project  Evat- 


•  clearing    annual    evaluation 
reports. 

•  tranamining  annual   evalua- 
tion reports  to  Congress. 


DPMB 


•  approving   project   pay   administration 
and  pay-for-pertarmanca  poidas. 

•  approving  project  pay  taWoe  ......~. 

•  approving  puifuniionoe  pay   increase 


•  approving  automated  performance  pay 
incraase  systems. 

•  approving  formulas  used  to  develop 
performance  pay  increase  pools. 

•  approving  project  performance  evalua 

•  approving  project-wide  forms  for  per- 
formance plans  and  appraisals  and  lor 
reconfng  outcomes. 


•  approving  project  bonus  policies  ... 

•  delegating  bonus  fmils  to  OPMBs 


•  approving  project  budget  poNdes 


•  approving  Itw  approact)  for  sotoding  an 
evahiator  to  carry  out  ttw  annual  project 
evalualfoa 

•  assuring  adSQiate  resources  for  project 
evalualioa 

•  approving  project  poicies  for  inlsmal 
Departmertal  assossinonts. 


OPfyB 


•  establistwig  operating  unit  pay  guide- 
lines wittwi  the  Pnject  Plan,  Impla- 
menling  Regulations,  and  DPtJt/B  poli- 
cies. 

•  establishing  operating  unit  performance 
pay  irKrease  pools. 

•  estatiNshing  operating  unit  guidelines 
and  deleg^ing  approval  auttK)rilies  for 
setting  pay  levels  for  new  hires  and 


estabiatiing  operating  unit  performance 
evaluation  guidelines  within  the  Project 
Plan,  Implementing  Regulatiorv,  and 
DPMB  poiifoies. 

oversoeing  ttw  operating  unit  annual 
performance   appraisal   process,   from 
development  of  plans  to  indMdual  pay 
increases  and  bonuses. 
oMflfiiwning  operanng  una  guneanes  on 
performance  elements, 
delegating  rating,  review,  and  pay  pool 
managemert  aullioiilies. 
establishing  operating  unit  bonus  guide- 
lines wittvn  ttte  Project  Plan,  Impla- 
menling  Regulations,  and  DPMB  poli- 
cies. 

delegating  bonus  Imiis  to  pay  pool 
managers. 

establishing  operating  unit  bonus  pools. 
estahHstiing  and  overseeing  operating 
unit  t)udget  procedures, 
assuring    operating    unit   budget   d»- 
dpline. 

designatirig  pay  pool  managers, 
estabishing  and  overseeing  the  use  of 
operating    unit   performance    pay    in- 
crease and  tx>nus  pools, 
overseeing  and  assuring  operating  unit 
participaiion  in  project  evaluations,  ir>- 
dudviQ  data  coaection.  focus  group  par- 
ticipation by  operating  unit  erTf)loyees, 
and  avaNabiMy  of  managers  for  inter- 
views. 
'  approving  objectives  and  procedures  for 
internal  operaUr^  unit  assessments. 


The  DoC  Cliief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
wiU  chair  the  Departmental  Personnel 
Management  Board  (K'MB).  The  DPMB 
members  will  be  senior  managers  of  the 
operating  units  in  the  project  and  the 
DoC  Director  of  Human  Resources 
Management  Each  OPMB  will  typically 
be  chared  by  the  senior  manager 
designated  to  serve  on  the  DPMB.  The 
operating  units  will  appoint  other  key 
managers  to  their  boards  as  they  think 
appropriate. 

Vm.  Traiaing 

The  project  operating  units  will 
schedule  training  for  managers, 
supervisors,  employees,  and  support 
stafL 


A.  Manager  and  Supervisor  Training 

The  operating  units  will  give 
managers  and  supervisors  general 
training  in  the  overall  features  of  the 
project  and  specific  hands-on  training  in 
the  new  authorities  they  are  to  exercise. 
Computer  training  focilities  will  be  used 
to  teach  managers'and  supervisors  how 
to  use  the  automated  danification 
system  to  produce  position  descriptions. 
"Hie  dasaificatian  training  will 
emphasize  principles  of  project 
classifies  ion,  sudi  as  the  classificatiiui 
logic  embedded  in  the  automated 
classification  system,  career  path 
coverage  criteria,  occupational  aeries 
definititms  and  coverage,  proper 
classification  by  bands  in  accordance 
with  prefect  clasrification  standards. 


sound  titling  practices,  and  economic 
and  effective  position  management 

Managers  and  supervisors  will  also  be 
given  specific  training  in  performance 
appraisal  and  pay-for-performanoe.  A 
key  part  of  this  training  will  be  a 
simulation  of  the  performance 
evaluation  and  rewards  system  prior  to 
the  actual  end-of-year  performance 
evaluation.  Prior  to  the  simulation,  each 
Rating  Official  and  Pay  Pool  Manager 
will  be  trained  in  the  automated 
performance  pay  increase  system. 
During  the  simulation,  rating  officials 
and  pay  pool  managers  will  carry  out 
the  appraisal,  scaring,  rating,  and 
poftAmance  pay  inorease  process  just  as 
they  would  at  the  end  of  a  performance 
year,  but  for  training  purposes  only.  The 
results  will  not  be  oCBdal  and  will  not 


be  communicated  to  employees.  This 
training  exercise  was  used  in  the  first 
year  of  the  NIST  project  and  was  found 
to  be  an  effective  approach  to  revealing 
and  correcting  problems  and 
misimderstandings  prior  to  the  real  end- 
of-year  process. 

B.  Employee  Training 

Through  general  presentations, 
handouts,  and  direct  training  bean 
supervisors,  employees  will  be  given  an 
tmdetstanding  of  project  systems  and 
how  thoee  systems  affect  them. 

In  the  general  presentations 
scheduled  for  everyone  covered  by  the 
project,  employees  will  be  led  through 
all  project  systems,  from  classificatioa 
to  pay  administration  to  pay  for 
perfannanoe.  As  each  system  is 
presented,  it  will  be  contrasted  with  the 
General  Schedule  system  so  employees 
can  see  how  the  system  is  changing  and 
how  the  changes  afiisct  them.  Ine 
presentations  will  also  cover  emploj^ee 
rights  and  grievance  procedures. 
Employees  will  be  given  ample 
opportunity  to  ask  questions  at  the 
presentations  and  vrill  be  given  the 
names  and  niunbers  of  individuals  to 
call  if  they  have  Questions  later. 

In  addititm  to  tne  general 
presentations  that  w^  be  scheduled  for 
all  employees,  supovisors  will  be 
instructed  to  pass  along  more 
individualized  information  about  the 
system  in  conjunction  with  the 
implemmtation  of  those  systems.  For 
escample.  at  the  time  supervisors  give 
employees  their  new  project  position 
descriptions,  the  supervisors  will 
explain  the  position  descriptions,  the 
process  that  produced  them,  and  the 
process  for  keeping  them  cturent  Also, 
at  the  time  of  the  performance  appraisal 
simulation,  supervisors  will  e]q>lain  to 
employees  how  they  fit  into  the 
peribrmance  saving  and  peer-group 
ranking  process  and  how  the  process 
leads  to  decisions  on  perfonnanoe  pay 
increases. 

C.  Support  Staff  Training 

There  are  three  categwies  of  support 
staff:  (1)  persoiuiel  specialists  in  the 
various  HRM  offices  serving  project 
operating  units;  (2)  budget  specialists  in 
operating  unit  budget  offices  assigned  to 
monitor  and  advise  cm  budget  diwdpline 
issues  and  specifically  to  assist  in 
establishing  performance  pay  increase 
and  bonus  poob;  and  (3)  administrative 
officers  in  the  c^Mrating  units,  who  will 
assist  in  processing  pwsonnel  actions, 
distributing  local  performance  pay 
increase  and  bonus  pools,  and 
electrooically  transmitting  pay  pool 
manager  decisions  to  the  automated 
payroll  system. 


T«ra  of  the  HRM  offices  that  wdll 
serve  prefect  operating  units  have 
served  the  NIST  Demonstration  Project 
since  its  implementation  in  1988.  These 
two  offices  will  help  train  personnel 
specialists  in  the  other  HRM  offices. 
Budget  specialists  in  the  operating 
units.  bMides  receiving  the  generd 
employee  training,  will  receive  advice 
from  a  NIST  budget  specialist  and  will 
receive  further  training  on  the 
distribution  of  performance  pay  increase 
and  bonus  pools  during  the  simulation 
of  the  performance  evahiati<m  and 
rewards  system.  Administrative  officers 
will  be  invited  to  take  part  in  the 
supervisory  training  smsions  and  will 
also  receive  furtho'  training  during  the 
simulation  of  the  performance 
evaluation  and  rewards  system. 

PL  Eaqperimentatiea  and  Ravisioa 

Many  aqiects  of  a  demonstiatimi 
project  are  experimental.  Modifications 
must  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
DPMB,  with  DoC  and  OPM  approval, 
will  authorize  minor  modifications, 
such  as  changes  in  the  occupaticmal 
series  in  a  career  path,  without  further 
notice.  Major  changes,  such  as  a  change 
in  the  nundier  of  career  paths,  will 
require  OPM  approval  and  will  be 
pimlished  in  the  Federal  Register. 

X.  Anthorities  and  Waiver  ctf  Laws  and 
Regulations  Required 

The  following  waivers  of  law  and 
regulation  are  necessary: 

Title  5.  U.S.  Code 

Sectirai  3308    Competitive  Service; 
examinations;  educatimial 
requirements  prohibited:  exceptions 

Chapter  51    dasaificatian 

Section  5303    Annual  adjustments  to 
pay  schedules 

Section  5304    Locality-based 
comparability  payments 

Section  5305    Special  Pay  Authority 

Subchapter  m  of  chapter  53  General 
Schedule  Pay  Rates 

Subchapter  VI  of  chapter  53  Grade  and 
Pay  Rstention  (Waiver  is  applicable 
only  to  allow  the  following 
modifications:  (1)  using  bands  in  lieu 
of  grades;  (2)  providing  no  band 
retention  if  reduction  in  band  is 
caused  by  onployee's  pay  being 
exceeded  by  bend  minimtim  rate;  (3) 
providing  no  pay  retmtion  imon 
reduction  in  pay  caused  solely  by 
geographic  movonent;  (4)  providing 
no  pay  retention  iqton  caDvasion  to 
the  General  Schedule  as  long  as  the 
emplo3ree's  total  rate  of  pay  is  not 
raduced;  and  (5)  providing  no  pay 


retention  upon  cancellation  of  a 
supervisory  di&rentiaL} 

Section  5753-5754    Recruitment  and 
relocation  bonuses;  Retention 
allowances  (except  that  relocation 
bonuses  tmder  Section  5753  continue 
to  apply) 

Section  7512(3)    Actions  covered 
(Waiver  is  applicable  only  to  use 
bands  in  lieu  of  grades  and  to  exchide 
from  aection  7512(3)  reductions  in 
band  not  accompanied  by  a  reduction 
in  pay.  due  to  the  employee's  pay 
being  exceeded  by  the  buid  tnlntmiim 
rate.) 

Section  7512  (4)    Actions  covered 
(Waiver  is  applicable  only  to  allow 
the  following  modifications:  (1) 
exclude  reducticms  in  pay  that  are 
solely  dtw  to  recomputation  upon 
geographic  movement;  (2)  exclude 
conversions  to  GS  pay  that  do  not 
result  in  a  reduction  in  the 
employee's  total  rate  of  pay;  and  (3) 
exclude  reductions  in  pay  due  to  die 
cancellation  of  a  supovisory 
diflJarential.) 

TiUe  5,  Code  of  Federal  Regulations 

Section  315.801    Probationary  period; 

when  required  (Waived  only  fm 

positioos  in  the  Scientific  and 

Engineering  Career  path) 
Section  315.802    Length  of 

probationary  period  (Waived  only  for 

positions  in  the  Scientific  and 

Engineering  Career  path) 
Section  351.401    Determining  retention 

standing 
Section  351.402    Competitive  area  in 

RIF 
Section  351.403    Competitive  level  in 

RIF 
Section  351.504    Credit  for 

peiformance 
Section  351.701    Assignment  involving 

displacement 
Part  511    Classification  under  the 

General  Schedule 
Part  530.    Subpart  C.  Special  salary  rate 

schedules 
Part  531    Pay  imder  the  General 

Sdiedule 
Part  536    Grade  and  Pay  Retention 

Waived  only  to  allow  the  following 
modifications:  (1)  using  bands  in  lieu  of 
grades;  (2)  providing  no  band  retention 
if  reduction  in  band  is  caused  by 
employee's  pay  being  exceeded  by  bend 
mintmnm  rale;  (3)  providing  no  pay 
retenticm  upon  reduction  in  pay  caused 
solely  by  geographic  movement;  (4) 
imndding  no  pay  retention  upon 
oonvwsion  to  the  General  Schedule  as 
long  as  the  onployee's  total  rate  of  pey 
is  not  reduced;  and  (5)  providing  no  pay 
retention  upon  cancellatitm  of  a 
supervisory  difiiarential. 
Section  550.703    Definition  of 

reasonable  ofiar  (Waiver  is  qiplicdbb 
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only  to  allow  substitution  of  (1)  "one 

band"  for  "two  grade  or  pay  levels" 

and  "two  grades"  and  (2)  "band"  for 

"grade.") 
Part  575,  Subpart  A,  Recruitment 

bonuses 
Part  575,  Subpart  C,  Retention 

allowances 
Section  752.401(a)(3)  Coverage, 

Reductions  in  grade  (Waiver  is 


applicable  only  to  use  bands  in  lieu 
of  grades  and  to  exclude  reductions  in 
band  not  accompanied  by  a  reduction 
in  pay  due  to  the  employee's  pay 
being  exceeded  by  the  band  minimum 
rate.) 
Section  752.401(a)(4)  Coverage, 
Reductions  in  pay  (Waiver  is  ' 

applicable  aaly  to  exclude  reductions 
in  pay  that  are  solely  due  to 


recomputation  upon  geographic 
movement;  (2)  exclude  conversions  to 
GS  pay  that  do  not  result  in  a 
reduction  in  the  employee's  total  rate 
of  pay;  and  (3)  exclude  reductions  in 
pay  due  to  the  cancellation  of  a 
supervisory  diffsrential.) 

(FR  Doc.  97-11317  Filed  5-l-«7;  8:45  am] 
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Part  V 

Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  351 

Offering  of  United  States  Savings  Bonds, 

Series  EE;  Rnal  Ruie 
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DEPARTMENT  Of  THE  TREASURY 
Flacai  Service 

31  CFR  Part  351 

{Dapartrrant  of  the  Traaeury  Ofcular,  PubNc 
OaMSaflaeNo.1-80] 

Offering  of  Unllad  Statee  Savlnge 
Sonde,  Serlee  EE 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
offering  circular  for  Series  EE  United 
States  Savings  Bonds  to  change  the  rate 
structiire  for  Series  EE  United  States 
Savings  Bonds  with  issue  dates  of  May 
1, 1997,  or  thereafter.  The  purpose  of 
these  changes  is  to  simplify  the  rate 
structure  fw  Series  EE  United  States 
Savings  Bonds. 
EFFECTIVE  DATE:  May  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Earnest,  Director,  Division  of 
Staff  Services,  Savings  Bond  Operations 
Office,  Bureau  of  the  Public  Debt, 
Pariwrsburg,  West  Virginia  26106-1328, 
(304)  480-6319  or  through  the  bitemet 
at  weamest^pd.trea8.gov;  or  Ed 
Gronseth,  Deputy  Chief  Coimsel,  Office 
of  the  Chief  Counsel.  Bureau  of  the 
Public  Debt.  Parkersburg,  West  Virginia 
26106-1328.  (304)  480-5192  or  through 
the  Internet  at  egronset^pd.treas.gov; 
or  Bob  Riffle,  Attorney- Adviser,  Office 
of  the  Chief  Counsel.  Bureau  of  the 
Public  Debt,  Parkersbiug,  West  Virginia 
26106-1328,  (304)  480-5192  or  through 
the  btemet  at  briffle@bpd.treas.gov. 
Copies  of  this  amendment  can  be 
downloaded  from  the  Internet  at  the 
following  address:  http:// 
www.pubhcdebt.trea8.gov. 

SUPPLEMENTARY  MFORMATION: 

1.  Background 

fai  1995,  Treasury  published  a  new 
rate  structure  for  Series  EE  savings 
bonds  with  issue  dates  of  May  1995  or 
thereafter.  That  rate  structiire  simplified 
market-based  rates  and,  among  other 
things,  eliminated  minimum  yields 
(except  that  redemption  values  at  the 
date  of  original  maturity — 1 7  years  after 
the  date  of  issue — are  not  less  than  the 
face  amoimt).  Based  on  experience  since 
May  1995,  Treasury  has  determined  that 
it  is  appropriate  to  simpUfy  the  program 
further,  and  to  change  the  rate  structure 
to  make  savings  bonds  with  issue  dates 
of  May  1, 1997,  or  thereafter,  more 
attractive  to  savers.  These  changes 
include:  (1)  a  rate  structure  based  on 
90%  of  the  average  of  the  5-year 
Treasury  securities  yields  from  the  date 


of  issue  through  original  maturity  (17 
years  from  the  date  of  issue)  and 
through  the  final  maturity  period  (17 
years  to  30  years  from  the  date  of  issue) 
imless  the  terms  and  conditions 
appUcable  to  a  final  matiuity  period  are 
expressly  amended  prior  to  the 
beginning  of  such  period:  (2)  a  3-month 
interest  penalty  for  bonds  redeemed 
prior  to  five  years  from  the  date  of  issue; 
and  (3)  monthly  increases  in 
redemption  values  beginning  with  the 
fourth  month  from  the  date  of  issue  (due 
to  the  3-month  interest  penalty)  through 
original  maturity  (17  years  from  the  date 
of  issue)  and  through  the  final  maturity 
poiod  (17  years  to  30  years  bom  the 
date  of  issue)  unless  the  terms  and 
conditions  applicable  to  a  final  matiuity 
period  are  expressly  amended  prior  to 
the  beginning  of  such  period. 

Currently,  the  interest  rate  on  savings 
bonds  for  the  first  five  years  is  85 
percent  of  the  average  of  6-month 
Treasury  secxuities  yields  (see  31  CFR 
351.2(i)(l)(ii)  for  information  on  how 
the  short-term  rate  is  determined);  and, 
for  holding  periods  beyond  the  first  five 
years,  the  rate  is  85  percent  of  the 
average  of  the  5-year  Treasury  securities 
yields  (see  31  CFR  351.2(j)(l)(iii)  for 
information  on  how  the  long-term  rate 
is  determined).  This  final  rule  provides 
a  new  rate  structure  for  Series  EE 
savings  bonds  issued  May  1, 1997,  or 
theresJter.  The  new  rates  are  90  percent 
of  the  average  of  5-year  Treasury 
sectirities  yields  from  the  date  of  issue 
throiigh  original  maturity  (17  years  from 
the  date  of  issue). 

This  final  rule  includes  a  3-month 
interest  penalty  for  darly  redemptions  to 
encourage  owners  to  hold  their  bonds 
for  the  longer  term.  This  penalty  apphes 
only  to  owners  that  redeem  their  bonds 
prior  to  5  years  after  the  date  of  issue 
and  would  not  affiect  those  who  hold 
bonds  for  5  years  or  more.  Like  other 
Series  EE  savings  bonds,  savings  bonds 
issued  May  1. 1997,  or  thereafter,  may 
be  redeemed  after  six  months  from  the 
date  of  issue  (31  CFR  351.2(d)); 
however,  the  3-month  interest  penalty 
would  api^y  if  redeemed  prior  to  5 
years  from  die  date  of  iss\ie. 
Redemption  values  pubUshed  in  tables 
reflect  the  3-month  interest  penalty  for 
redemptions,  if  the  bonds  are  redeemed 
prior  to  5  years  after  the  date  of  issue. 

The  third  featiue  of  the  new  savings 
bonds  rate  structure  is  the  monthly 
accrual  of  interest.  The  new  rate 
structure,  taking  into  account  the  3- 
month  interest  penalty,  provides  owners 
with  increases  in  value  every  month 
beginning  with  the  fourth  month  from 
the  date  of  issue  through  original 
maturity.  This  contrasts  with  savings 
bonds,  described  in  31  CFR  351.2(h). 


issued  Mardi  1. 1993,  through  April  1. 
1995,  in  which  the  redemption  values 
increase  on  the  first  day  of  each  month 
from  the  third  through  the  sixtieth 
month  after  issue,  and  thereafter  either 
on  the  first  day  of  each  month  or  on  the 
first  day  of  each  successive  6-month 
period,  whichever  accrual  schedule 
ouures  that  the  actual  yield  from  issue 
date  to  redemption  date  is  in  no  case 
less  than  4  percent  per  anniun, 
compounded  semiannually. 

No  changes  are  being  made  to  the 
terms  and  conditions  for  outstanding 
Series  EE  savings  bonds  with  issue  dates 
prior  to  May  1. 1997,  or  to  the 
regulations  governing  the  offering  of 
savings  notes  or  Series  E,  H,  and  HH 
savings  bonds  in  31  CFR  Parts  316,  332, 
and  352. 

n.  Summary  of  Amendmnits 

Section  351.0  is  being  amended  to 
change  the  effective  date  of  the  offering 
circular  to  May  1, 1997. 

Section  351.2  is  being  amended  to 
limit  the  applicability  of  paragraph  (j)  to 
Series  EE  savings  bonds  with  May  1995 
through  April  1997  issue  dates. 

A  new  paragraph  (k)  is  added  to 
Section  351.2  to  describe  terms  and 
conditions  for  Series  EE  savings  bonds 
offiared  for  sale  on  and  after  May  1 , 
1997.  Paragraph  (k)  sets  forth  definitions 
appUed  in  the  determinaticHi  of  values 
for  Series  EE  savings  bonds  issued  May 
1, 1997,  or  thereafter.  The  definitions  for 
market  yields,  base  denominations, 
issue  dates,  original  matiuity,  and  final 
maturity  parallel  definitions  used  in 
previous  offerings  of  savings  bonds  (see  < 
similar  definitions  in  paragraph  (j)  for 
bonds  issued  May,  1995,  through  April 
1997).  In  addition,  paragraph  (k)(l) 
contains  three  new  definitions: 

Savings  bonds  rate.  Paragraph  (kMl)(ii)  sets 
forth  the  definition  of  savings  bonds  rate.  To 
detennine  this  rate.  Treasury  compiles  5-year 
Treasury  securities  yields  as  of  the  close  of 
business  for  each  day  of  the  previous  six 
months  and  calculates  the  montiily  average 
to  the  nearest  one-hundredth  of  one  percent. 
The  savings  bonds  rate  is  then  detetmined  by 
taking  90  percent  of  the  S-month  average  and 
rounding  the  result  to  the  nearest  one- 
hundredth  of  one  percent 

Accrual  dates.  Paragraph  (k)(l)(v)  sets  forth 
the  definition  of  accrual  dates.  Interest  on  a 
Series  EE  savings  bond  accrues  on  the  first 
day  of  each  month  beginning  vrith  the  fourth 
month  from  the  date  of  issue.  The 
redemption  value  of  a  bond  does  not  changa 
between  these  accrual  dates. 

Semiannual  Rate  Periods.  Paragraph 
(kXiKvi)  daecribea  the  S-mcmth  time  periods 
between  the  semiannual  aimiversaries  of  the 
data  of  issue  nmning  through  original 
maturity  (17  years  Cram  the  date  of  issue). 

Paragraph  (k)(2)  sets  out  an 
explanation  of  interest  rates  and 


monthly  accruals  for  savings  bonds  with 
issue  dates  of  May  1, 1997,  or  thereafter. 
Savings  bonds  rates  are  defined  in 
paragraph  (k)(l)(ii).  This  paragraph 
explains  how  the  savings  bonds  rates  for 
Series  EE  savings  bonds  are  determined 
during  the  first  semiannual  rate  period 
begiiming  on  or  after  the  effective  date 
of  the  rate. 

Interest  is  credited  on  the  first  day  of 
each  month  and  compounded 
semiannually.  Interest  accrues 
beginning  with  the  fourth  month  from 
the  date  of  issue.  For  example,  a  bond 
issued  in  January  has  interest  first 
credited  on  May  1,  which  represents 
one  month  of  interest  because  of  the  3- 
month  interest  penalty.  A  table 
provided  in  paragrajA  (k)(2)  shows,  for 
any  given  month  of  issue  with  rates 
announced  each  May  and  November, 
the  months  m'^king  up  the  semiannual 
rate  period  during  which  interest  is 
earned  at  the  announced  rate 
(disregarding  the  penalty  for  bonds 
redeemed  prior  to  5  years  after  the  date 
of  issue)  and  the  months  in  which  the 
bonds  increase  in  value.  This  rate  is  an 
aimual  rate  compounded  semiannually. 

Paragraph  (k.)&)  describes  a  3-month 
interest  penalty  that  is  appfied  to  bonds 
issued  May  1, 1997,  or  thereaftm  that 
are  redeemed  prior  to  5  years  following 
the  date  of  issue.  The  overall  earning 
period  for  these  bonds  is  redticed  and 
the  redemption  values  of  such  bonds 
will  reflect  the  3-month  interest  penalty. 
For  example,  if  a  bond  is  redeemed  9 
months  after  the  date  of  issue,  the 
redemption  value  will  be  determined  by 
applying  the  redemption  value 
(^dilation  formula  described  in 
paragraph  (k)(4)  and  the  savings  bonds 
rate  for  that  bond  at  6  months  after  the 
date  of  issue.  The  redemption  value  of 
a  bond  subject  to  the  3-month  interest 
penalty  shall  not  be  reduced  below  the 
issue  price.  This  penalty  does  not  apply 
to  bonds  redeemed  5  years  or  more  alter 
the  date  of  issue. 

Paragraph  (k)(4)  sets  out  the  fcnmida 
and  definitions  for  calculation  of  the 
redemption  value  of  savings  bonds 
issued  May  1. 1997.  or  thereafter.  An 
example  is  provided  to  help  explain  the 
redemption  value  calculations. 

Paragraph  (k)(5)  sets  fiorth  how 
interest  rates  will  be  applied  during 
extended  maturity  periods.  From  17 
years  after  date  of  issue  to  the  final 
maturity  date  (30  years  after  the  date  of 
issue),  the  bond  continues  to  earn 
interest  as  described  in  paragraph  (k)(2) 
unless  the  terms  and  conditions 
applicable  to  a  final  maturity  period  are 
expressly  amended  pricv  to  the 
bwinning  of  such  period. 

Paragraph  (k)(6)  sets  out  the  finality  of 
the  Seaetaiy's  determination  of  mazjcet 


yields,  savings  bonds  rates,  extended 
maturity  period  rMes  and  redempticm 
values. 

Paragraph  (k)(7)  sets  mit  the 
availability  of  redempti(Hi  tables  and 
states  that  redemption  values  reflect 
penalties  for  early  redemptions,  where 
applicable  because  bonds  are  held  less 
than  5  years  after  the  date  of  issue. 

Section  351.9  is  being  revised  by 
replacing  the  current  description  of  the 
savings  bonds  education  feature  with  a 
brief  paragraph  that  refers  the  reader  to 
authoritative  IRS  publications. 

The  heading  of  Table  3  appended  to 
31  CFR  Pari  351  is  amended  to  replace 
the  March  1, 1993,  date  with  March  1. 
1993,  through  April  1, 1995. 

Procednral  Requirements 

It  has  been  determined  that  this  Final 
Rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Thmefore,  an  assessment  of 
anticipated  benefits,  costs  and 
regulatory  alternatives  is  not  leqtiired. 

This  rule  relates  to  matters  of  public 
contract.  The  notice  and  public 
prooedtires  requirements  of  the 
Administrative  Procediue  Act  are 
inapplicable,  pumunt  to  5  U.S.C 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  Final  Rule, 
and,  therefore,  no  approval  pursuant  to 
the  Paperwoik  Reduction  Act.  is 
required. 

List  ofSoblects  tn  31  Cn  Part  351 

Bonds.  Government  Securities. 

Dated:  April  28, 1997. 
Gerald  Maiphy. 
Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  above.  Pari 
351  of  Tide  31,  Chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAfTT  3S1-OFFERING  OF  UNfTED 
STATES  SAVmOS  BONDS.  SERES  EE 

1.  The  authority  citation  for  Part  351 
continues  to  read  as  follows: 

AadMrlly:  5  U.S.C  301;  12  U.S.C  391;  31 
U.S.C  3105. 

1961.0   [Amended] 

2.  Section  351.0  is  amended,  in  the 
second  sentence,  by  removing  "May  1. 
1995".  and  adding  in  its  place  "May  1. 
1997". 

1361.2   [Amanda^ 

3.  Section  351.2  is  amended  as 
follows: 


A.  In  paragraph  (j),  the  heading  is 
amended  by  removing  the  words  "May 
1. 1995.  or  thereafter"  and  adding  in  its 
place  "May  1, 1995,  through  April  1. 
1997"; 

B.  In  paragraph  (i)(l),  the  introductory 
text  is  amended  by  removing  the  words 
"May  1. 1995,  and  thereafter"  and 
adding  in  its  place  "May  1, 1995. 
throu^  April  1,1997"; 

C.  Paragraph  (j)(l)(vi)  is  amended  by 
removing  the  words  "May  1, 1995,  and 
thereafter"  and  adding  in  its  place  "May 
1. 1995.  through  April  1, 1997"; 

D.  Paragraph  (jK2)  is  amended  by 
removing  the  words  "May  1. 1995.  or 
thmeafter"  and  adding  in  its  place  "May 
1. 1995.  through  April  1. 1997"; 

E.  Paragraph  (j)(3)  is  amended  by 
removing  the  words  "May  1. 1995,  or 
thereafter"  and  adding  in  its  place  "May 
1, 1995.  through  April  1, 1997". 

F.  A  new  paragraph  (k)  is  added  to 
§  351.2  to  nied  as  follows: 

§361.2   DeecflpMoH  of  beeda. 

•        •        •        •        • 

(k)  Interest  rate  and  redemption 
values — bonds  bearing  issue  dates  of 
May  1, 1997,  or  thereafter. 

(1)  The  following  definitions  apply  for 
detennining  the  interest  rates  and 
radempticm  values  for  bcmds  bearing 
issue  dates  of  May  1, 1997,  or  thereafter 

(i)  Market  yields.  Treasury  uses 
market  bid  yields  for  bills,  notes,  and 
bcuids  to  create  a  yield  curve  based  on 
the  most  actively  traded  Treasiuy 
securities.  This  curve  relates  the  yield 
on  a  security  to  its  time  to  matiuity. 
Yields  at  particular  points  on  the  curve 
are  reCarred  to  as  "constant  maturity 
]rield8"  and  are  determined  by  the 
Treastuy  from  this  daily  yield  ouve. 
The  S-yeer  Treasury  securities  yields 
described  below  are  derived  from  these 
yield  curves. 

(ii)  Savings  bonds  rate.  No  less 
frequently  than  on  each  May  1  and 
November  1.  Treesury  announces  a 
vttiable  maiket-based  savings  bonds 
rate.  To  determine  this  rate.  Treasury 
compiles  5-year  Treasury  securities 
yields  as  of  the  close  of  busine^  for 
each  day  of  the  previous  six  months  and 
calculates  the  monthly  average  to  the 
nearest  one-hundredth  of  one  percent 
The  savings  bonds  rate  is  thm 
determined  by  taking  90  percent  of  the 
6-month  average  and  roimding  the 
result  to  the  nearest  one-hundredth  of 
one  percent  If  the  regularly  scheduled 
date  for  the  annoimcement  [for 
example.  May  1)  is  a  day  vAukd.  the 
Treasury  is  not  open  for  business,  then 
the  announcement  is  made  on  the  next 
business  day.  however,  the  efEsctive 
date  of  the  rate  remains  the  first  day  of 
the  month  of  the  announcement 
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(ill)  Base  denomination.  All 
redemption  value  calculations  an 
performed  on  a  hypothetical 
denomination  of  $25  having  a  value  at 
the  beginning  of  the  fint  semiannual 
rate  period  equal  to  an  issue  price  of 
$12.50.  Redemption  values  for  bonds  of 
greater  denominations  are  in  direct 
proportion  according  to  the  ratio  of 
denominations. 

(iv)  Issue  date.  The  issue  date  of  a 
Series  EE  savings  bond  is  the  first  day 
of  the  month  in  which  payment  of  the 
issue  price  is  received  by  an  authorized 
issuing  agent. 

(v)  Accrual  date.  Interest  on  a  Series 
EE  savings  bond  accrues  on  the  first  day 
of  each  month  beginning  with  the  fourth 
month  from  the  date  of  issue.  The 
redemption  value  of  a  bond  does  not 
change  between  these  accrual  dates. 


(vi)  Semiannual  Rate  Periods. 
Semiannual  rate  periods  are  the  6- 
month  periods  beginning  on  the  date  of 
issue  and  on  each  semiannual 
anniversary  of  the  date  of  issue  to 
original  maturity. 

(vii)  Original  maturity.  Bonds  reach 
original  maturity  at  17  years  after  date 
of  issue. 

(viii)  Final  maturity.  Bonds  reach 
final  maturity  at  30  years  after  the  date 
of  issue.  Bonds  cease  to  earn  interest  at 
final  matmity. 

(2)  Interest  rates  and  monthly 
accruals  for  bonds  with  issue  dates  of 
May  1, 1997,  or  thereafter,  through 
original  maturity.  Savings  bonds  rates 
defined  in  paragraph  (k)(l)(ii)  of  this 
section  apply  to  ««mingg  during  the  fint 
semiannual  rate  period  beginning  on  or 
after  the  efEisctive  date  of  the  rate. 


Interest  is  credited  on  the  first  day  of 
each  month  and  compounded 
semiannually.  Interest  accrues 
beginning  with  the  fourth  month  from 
the  date  of  issue.  For  example,  a  bond 
issued  in  January  has  interest  first 
credited  on  May  1,  which  represents 
one  month  of  interest  because  of  the  3- 
month  interest  penalty.  The  following 
table  shows,  for  any  given  month  of 
issue  with  rates  annotmced  each  May 
and  November,  the  months  making  up 
the  semiannual  rate  period  during 
which  interest  is  earned  at  the 
announced  rate  (disregarding  the 
penalty  for  bonds  redeemed  prior  to  5 
yeara  after  the  date  of  issue)  and  the 
months  in  which  the  bonds  increase  in 
value.  This  rate  is  an  annual  rate 
compotuided  semiannually. 


If  issue  mortth  is: 

And  rate  announoa- 
menl/elfective  date  is: 

Then,  semiarmual  rate  peri- 
ods in  which  interest  is 
earned  inchxje  months  of. 

And  txxKte  increase 

in  value  on  Istdayof 

months  of: 

JAN  or  JUL „ ~ 

May  1  

Mayl  

Msy  1  .••.....——«...»•.• 
Itay  1  ...................... 

May  1  

May  1  

NoveniDer  i  ............... 

Noventer  1 

JUL  through  DEC 

AUG  through  JAN. 
SEP  through  FEB. 
OCT  through  MAR. 
NOV  through  APR. 
JUN  through  NOV. 
JUL  through  DEC. 
hhB  through  JUL 
MAR  through  AUG. 
APR  through  SEP. 
MAY  through  OCT. 
DEC  through  MAY. 
JAN  through  JUN. 

FraorAUG  - 

MAR  or  SEP 

APR  or  OCT „............................„......_„... 

MAY  or  NOV  „ 

AUG  through  JAN 

SEP  through  FEB  ....; 

OCT  through  MAR  

MAY  through  OCT  

JUN  or  DEC  

JAN  or  JUL  .« 

JUN  through  NOV 

JAN  through  JUN 

FEB  or  AUG  

FEB  through  JUL  

MAR  through  AUG 

UAR  «•  SEP  '. 

NOVOmDOr  1  .............. 

November  1 

November  1  ............... 

November  1 

APR  or  OCT 

MAY  or  NOV  

JUN  or  DEC  

APR  through  SEP _ 

NOV  through  APR 

DEC  through  MAY  

bond  will  be  subject  to  the  terms  and 
conditions  in  efiisct  when  it  is  issued 
and  will  continue  to  earn  interest  as 
described  in  paragraph  (k)(2)  of  this 
section,  imless  the  terms  and  conditions 
applicable  to  an  extended  maturity 
period  are  expressly  amended  prior  to 
the  bminning  of  such  period. 

(6)  The  Secretary's  aetermination. 
The  determination  by  the  Secretary  of 
the  Treasury,  or  his  delegate,  of  mariiLet 
yields,  savings  bonds  rates,  rates 
applicable  during  any  extended 
maturity  period,  and  savings  bond 
redemption  values  shall  be  final  and 
conclusive. 

(7)  Tables  of  redemption  values. 
Tables  of  redemption  values  are  made 


available  by  the  Bvireau  of  the  Public 
Debt,  Parkersbuig,  West  Virginia  26106- 
1328.  Redemption  values  ptdilished  in 
such  tables  reflect  the  3-mcmth  interest 
penalty  applied  to  bonds  redeemed 
prior  to  5  yean  &x>m  the  date  of  issue. 
4.  Section  351.9  is  revised  as  follows: 

9  991  .¥    Eoucmoii  lavingi  Dona  piuyiain. 

A  bond  OMmer  or  coowner  may  be 
able  to  exclude  from  income  for  Federal 
income  tax  purposes  all  m  part  of  the 
interest  receivMl  on  the  redemption  of 
qualified  U.S.  Savings  Bonds  diuing  the 
year  if  that  owner  or  coowner  paid 
qualified  higher  education  expenam 
during  the  same  year  and  certain  other 
conditions  are  satisfied.  This  exclusion 


is  known  as  the  Education  Savings  Bond 
Program,  and  authcvitative  information 
about  it  can  be  found  in  Internal 
Revenue  Service  Publication  17,  "Your 
Federal  Income  Tax",  and  Publication 
550,  "Investment  Income  and 
Expenses",  available  from  your  District 
Director  of  the  Internal  Revenue  Service. 

TaUe  3  to  Fait  351— {Amended] 

5.  The  heading  of  Table  3  to  Part  351 
is  amended  by  removing  the  words 
".  .  .  begiiming  March  1, 1993"  and 
adding  in  its  place  ".  .  .  March  1, 1993. 
through  April  1, 1995." 
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(3)  Interest  penalty  for  Series  EE 
bonds  with  issue  dates  of  May  1, 1997, 
or  thereafter,  redeemed  less  than  5  years 
following  the  issue  dates.  If  a  Series  EE 
savings  bond  with  an  issue  date  of  May 
1, 1997,  or  thereafter,  is  redeemed  less 
than  five  yean  following  the  date  of 
issue,  the  overall  wArning  period  from 
the  date  of  issue  will  be  reduced  by 
three  months.  For  example,  if  a  bond 
issued  January  1, 1998,  is  redeemed  9 
months  later  on  October  1, 1998,  the 
redemption  value  will  be  determined  by 
applying  the  redemption  value 
calculatios  formula  described  in 
paragraph  (kM4)  of  this  section  and  the 
savings  bonds  rate  for  that  bond  at  6 
months  after  the  date  of  issue  on  Jtdy  1, 
1998.  The  redemption  value  of  a  bond 
subject  to  the  3-month  interest  penalty 
shall  not  be  reduced  below  the  issue 
price.  This  penalty  does  not  apply  to 
bonds  redeemed  5  yean  or  more  after 
the  date  of  issue. 

(4)  Redemption  value  calculations. 
(i)  Interest  on  a  bond  accrues  and 

becomes  part  of  the  redemption  value 
which  is  paid  when  the  bond  is 
surrendered  for  payment  The 
radenqytion  value  of  a  bond  at  original 


maturity  shall  not  be  less  than  the  face 
amount/denomination  of  the  bond. 
(iiXA)  The  redemption  value  of  a 
bond  for  the  accrual  date  (the  fint  day 
of  each  month  beginning  with  the  foiuth 
month  from  the  date  of  issue)  is 
determined  in  accordance  with  this 
section  and  ihe  following  formula: 
FV  =  PV  X  {[l+(i  +  2)]<"  ♦  «}  where 
FV  (future  value)  =  redemption  value  on 

redemption  date  rounded  to  the 

nearest  cent 
PV  (present  value)  =  redemption  value 

at  the  beginning  of  the  semiannual 

rate  period  as  defined  in  paragraph 

(k)0)(vi)  of  this  section, 
i  =  savii^  bonds  rate  as  defined  in 

paragraph  (kXl)(ii)  of  this  sectfon 

converted  to  decimal  ftnm  by 

dividing  by  100. 
m  =  number  of  full  calendar  months 

outstanding  during  the  semiannual 

rate  period. 
(B)  The  following  hypothetical 
example  illustrates  how  this  formula  is 
applied: 


Example,  aasome  ■  hypodiatical  ■avings 
bonds  lata  of  5.00%  eflBctiva  May  1, 2002. 
ftx  ■  bond  denominatad  at  S25.  with  an  iasoe 
data  of  Septanber  1. 1997  and  a  ndmapOfoa 


value  of  $16.00  as  of  September  1, 2002.  The 
February  1,  2003,  redemption  value  is 
calculated  as  follows:  Bonds  issue  dated  in 
September  have  semiannual  rate  periods 
beginning  each  Maicb  1  and  September  1. 
The  first  semiannual  rate  period  to  begin  on 
or  after  the  effective  date  of  the  May  1, 2002. 
rate  would  be  the  period  beginning 
September  1, 2002.  PV,  the  present  value, 
would  be  the  vahie  of  the  bond  at  the 
>»iigiim{ng  of  the  ■emianniial  rate  period,  on 
September  1,  2002.  The  savings  bonds  rate  of 
5.00%  converted  to  a  decimal  would  be  0.05. 
The  number  of  months,  m,  is  5  since  5  full 
calendar  months  (September  through 
January)  have  lapsed  since  the  beginning  of 
the  rate  period.  FV  is  then  the  result  of  the 
formula: 

FV  =  $16.00  x{  [1  +  (0.05  +  2)Y'  *  •>}  =  $16.33 
after  rounding  to  the  nearest  cant 

Using  the  example,  the  FV  of  a  savings 
bond  with  a  $50  or  larger  denomination  can 
be  determined  by  ^plying  the  appropriate 
multiple,  for  examj^  $16.33  x  ($50.00  ■*■ 
$25.00)  far  a  bond  with  a  $50.00  face  amount; 
or  $16.33  X  ($10a00  ♦  $25.00)  far  a  bond 
with  a  $100.00  face  ammmt. 

(5)  Interest  rates  and  redemption 
values  for  bonds  during  an  extended 
maturity  period.  From  17  yean  after 
date  of  isaue  to  the  final  maturity  date 
(the  "extended  maturity  period")  the 
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t  for  Afr  Traffic  Senrtoee  for  Certain 
FIgMBThrougt)  UA-Conttnolled 
Ahapsoaf  TactMiicai  AmandnMnta 

AOCNOr:  Federal  Aviation 
Administntian  (FAA),  DOT. 
ACTION:  Interim  final  rule;  oonection 
and  technical  amendmenL 


r:  This  amendment  makes 
minor  technical  changes  to  the  interim 
final  rule  published  on  March  20, 1997 
(62  FR 13496).  The  interim  final  rule 
publidied  on  March  20, 1997, 
established  fees  for  FAA  air  traffic  and 
related  services  for  certain  aircraft  that 
transit  U.S.-c(Hitrolled  airspace  but 
neithm  take  off  firom.  nor  land  in,  the 
United  States.  That  docunnnt  allows 
die  FAA  to  reasonably  recover  the  costs 
it  incurs  in  pedbiming  these  services. 
This  amencfanent  will  not  impose  any 
additifHial  restrictions  on  persons 
afiected  by  these  regulations. 
DATES:  Eflective  on  May  19, 1997, 0001 
GMT. 

KM  FUmTCR  airomiATlOH  CONTACT: 
Jeffiey  Wharff;  telephone  (202)  267- 
7035. 


In  rule  FR  Doc  97-6980  published  on 
Mudi  20, 1997,  make  the  feUovring 
collection.  The  definition  of  doanartic 
airspace  is  to  be  cortected  in  the 
preamUe  on  page  13497.  under  die  title 
The  Interim  Final  Rule,  second 
paragraph,  first  sentence.  The  firrt 
sentence  of  the  second  paragraph  is 
being  replaced  to  read  as  follows: 

For  the  purpose  of  this  nilwnsking  the 
U.S.-controUed  airqiace  includas  both  U.S. 
■owraign  air  $pmc»  and  the  adjacant  sinpaca 
(tniuition  siisipace)  where  sir  tiafBc  svvioss 
are  provide  (banaftsr  "domestic  ainpaos") 
■nd  all  othar  aiispace  allocated  to  the  Unitad 
Stataa  by  the  Intamatioiial  Qvil  Aviatioo 
Organization  (hanafler  "oceanic  aiispaoe"). 

In  addition  the  time  at  vdiich  the  rule 
will  become  effective  was  inadvertantly 
omitted.  Therefore,  on  page  34956,  in 
the  first  column,  the  fint  line  of  the 
Dates  heading  is  corrected  to  read  as 
followrs:  DATES:  May  19, 1997. 0001 
GMT. 

Tedmical  Amendment 

The  technical  amendment  will  correct 
the  definition  of  domestic  airspace  in 
the  rule  langiiage. 

List  of  Snl^ects  in  14  CFR  Part  1S7 

Administrative  practice  and 
procedure  and  Air  transportation. 


Accordingly,  Title  14  of  the  Code  of 
Federal  Ragulkiaiis  (CFR)  part  187  is 
amended  as  follows: 

PART  187— FEES 

1.  The  authority  citation  for  part  187 
continues  to  read  as  follows: 


:  31  U.S.C  9701: 49  U.S.C 
106(g).  40104-40105, 40109. 4011S-40114. 
44702, 45301-45303. 

2.  Appendix  B  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

Appendix  B  to  Part  187— Faea  for  Air 
TIrafBc  Senricas  fbr  Certain  FUgide 
Thnmgh  U.S.-€ontiolled  Air^aoe 

(a)  Applicability.  Except  as  provided  in 
paragraph  (b)  and  (c)  of  tliis  appendix,  this 
appendix  applies  to  any  peraon  who 
conducts  a  flight  duou^  U.S.-controlled 
airspace  that  does  not  include  a  landing  or 
takeoff  in  the  United  States.  U.S.-controlled 
ainpeca  includes  both  U.S.  sovereign  air 
•pace  and  the  adjacent  airspace  (transition 
airspeoe)  where  sir  traffic  services  era 
provided  (hereafter  "domestic  airspace")  and 
all  other  airspace  allocated  to  the  United 
States  by  the  International  Qvil  Aviation 
Organization  (hereafter  "oceanic  airspeoe"). 

Issued  in  Washington.  D.C  on  April  28, 
1997. 

DanaldRByrae. 

AsMittant  Chief  Counael  for  Regulations. 
(FR  Doc  97-11412  Piled  4-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Administration 

14  CFR  Parts  11. 21.  and  25 
(Dodwt  No.  28903;  NoOo*  No.  97-71 
RIN2120-AF68 

Type  Certification  Procedures  tar 
Ctianged  Products 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUKMARY:  This  document  proposes  to 
amend  the  procedural  regulations  for 
the  certification  of  changes  to  type 
certificated  products.  The  amendments 
are  need  to  address  the  trends  toward 
fewer  products  that  are  of  completely 
new  design  and  more  products  with 
repeated  changes.of  previously 
approved  designs.  Safety  would  be 
enhanced  by  applying  the  latest 
airworthiness  standards,  to  the  greatest 
extent  practicable,  for  the  certification 
of  design  changes  of  aircraft  engines, 
and  propellers. 

DATES:  Comments  must  be  received  on 
or  before  September  2. 1997. 
ADDRESSES:  Comments  on  this  proposal 
must  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  OfBce  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200.  Docket  No.  28903,  800 
Independence  Avenue  SW,  Washington. 
DC  20591,  or  delivered  in  person  to 
room  91 5G  at  the  same  address. 
Comments  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  9-NPRM-CMTS«£Ba.dotgov. 
Comments  submitted  must  be  marked: 
Docket  No.  28903.  Comments  may  be 
inspected  in  room  915G  weekdays, 
except  Federal  holidays,  between  8:30 
am  and  5:00  pm. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Lyle 
C.  Davis.  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
telephone  (202)  267-9588. 

SUPPiadTARY  egORMATlON: 

Cwnmimta  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments  in  triplicate  to  the 
Rules  Docket  at  the  adcfaess  specified 
above.  All  comments  Mrill  be  considered 
by  the  Administrator  before  action  on 


the  proposed  rulemaking  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  Federal  Aviation 
Administration  (FAA)  personnel 
concerning  this  rulemaking  will  be  filed 
with  the  docket  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No  28903."  The  postcard  will  be 
dated  and  time  stamped  and  returned  to 
the  commenter. 

Availalnlity  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  bom 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Roaster's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  B<Mrd  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.fBa.gov  ox  the 
Fedval  Regiatet's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW,  Washington. 
DC  20591;  or  by  calling  (202)  267-9680. 
Communications  must  identify  the 
notice  number  or  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  foture  NPRM's 
should  request  bom  the  above  office  a 
copy  of  Advisory  Circular  No.'ll-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

BackgnNmd 

Statement  of  the  Problem 

Under  the  regulations  in  effect  prior 
to  the  early  1940*8,  an  applicant  for  a 
change  product,  such  as  an  alternate 
engine  installation,  was  required  to 
apply  for  a  new  type  cartificato  and 
comply  with  the  standards  currant  at 
the  time  of  applicatioiL  This  did  not 
present  an  unieaaonable  burdm  on  the 


applicant  then  because  the 
airworthiness  standards  did  not  change 
appreciably  over  short  periods  of  time. 
Thai  is.  the  standards  current  at  the  time 
of  an  application  were  essentially  the 
same  as  those  with  which  the  original 
product  had  to  comply.  Since  the  early 
1940'8.  however,  rapid  changes  in 
technology  have  resulted  in  significant 
changes  in  the  curworthiness  standards 
over  relatively  short  periods  of  time. 
Therefore,  an  applicant  for  an  extensive 
change  to  a  type  certificated  product, 
which  reqiiired  a  new  type  certificate, 
could  be  foced  with  complying  with 
safety  standards  that  varied 
considerably  from  the  standards  for  the 
original  product  To  relieve  this 
situation,  the  FAA's  predecessor  agency 
required  an  application  for  a  new  tjrpe 
certificate  only  if  the  change  was  quite 
extensive. 

In  recent  years,  a  trend  has  developed 
towards  fewer  products  that  are  of  such 
significantly  new  design  that  a  new  type 
certificate  is  required.  In  many  cases, 
over  a  period  of  time,  a  series  of  changes 
could  permissively  be  made  to  a 
product  by  amending  its  original  type 
certificate  such  that  the  resiiltant  model 
is  substantially  different  from  the 
original  model.  Although  each  changed 
product  in  such  a  series  of  changes  may 
differ  little  from  its  immediate 
predecessor,  the  changes  could 
collectively  result  in  a  product  with 
substantial  difiierences  from  the  original 
product.  As  a  resiilt,  many  newly 
manufactured  aeronautical  products  are 
not  being  required  to  comply  with  the 
more  recent  airworthiness  standards. 
The  procedural  regulations  need  to  be 
changed  to  correspond  with  this  trend 
toward  fewer  new  type  certificates. 

History  of  Type  Certification 

Title  49  U.S.Q  §44701  authorizes  the 
FAA  Administrator  to  promote  safety  of 
flight  of  civil  aircraft  in  air  commerce  by 
prescribing  and  revising  minimum 
standards  governing  the  design  and 
construction  of  airoaft,  aircraft  engines, 
and  propellers  as  may  be  required  in  the 
interest  of  safety,  and  such  minimum 
standards  governing  appliances  as  may 
be  required  in  the  interest  of  safeW- 

Under  49  U.S.C  §44704,  the  FAA 
may  issue  type  certificates,  including 
supplemental  type  certificates,  for 
ainaaft,  aircraft  engines,  and  propellers. 
The  FAA  may  prescribe  in  any  such 
certificates  the  duration  of  the 
certificate,  and  the  terms,  conditions, 
and  limitations  as  required  in  the 
interest  of  safety. 

The  general  certification  procedures 
for  products  (aircraft,  aircraft  engines, 
and  propellers)  and  parts  are  set  forth  in 
14  CFR  part  21  (pert  21).  As  described 


in  §§  21.13  and  21.15,  any  interested 
person  may  apply  for  a  type  certificate 
by  submitting  an  application 
accompanied  by  the  required 
documentation  to  the  FAA.  Sections 
21.16  through  21.21, 21.101,  and  21.115 
specify  certain  regulations  and 
designate  the  applicable  airworthiness 
standards  for  type  certification  of  both 
new  and  changed  producta. 

Section  21.17  designates  the 
applicable  regulations  for  the  issuance 
of  type  certificates.  In  order  to  be  issued 
a  type  certificate,  the  applicant  must 
show  that  the  product  complies  with  the 
airworthiness  standards  contained  in 
one  of  the  following  14  CFR  parte,  as 
applicable;  part  23  for  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes;  part  25  for  transport  category 
airplanes;  part  27  for  normal  category 
rotorcraft;  part  29  for  transport  cat^ory 
rotorcraft;  part  31  for  maimed  free 
balloons;  part  33  for  aircraft  engines; 
part  35  for  propellers;  and  part  21 
(§  21.17  (b)  and  (f))  for  special  classes  of 
aircraft  and  primary  category  aircraft 
respectively. 

The  airworthiness  standards  in  these 
parts  of  the  regulations  may  be  amended 
as  needed  to  reflect  continiially 
rhanging  technology,  corTBct  design 
deficiencies,  and  provide  for  safety 
enhancemento.  An  applicant  for  a  type 
certificate  is  required  under  current 
§  21.17,  with  certain  exceptions,  to 
show  that  the  product  meete  the 
applicable  airworthiness  standards  that 
are  in  effect  at  the  date  of  the 
application.  The  exceptions  include 
instances  in  which  the  Administrator 
specifies  otherwise  or  in  which  the 
applicant  either  electa  or  is  required 
under  specific  circiunstances  to  comply 
with  later  efiisctive  amendmenta.  In 
addition,  the  Administrator  may 
prescribe  special  conditions. 

Under  §  21.16,  special  conditions  may 
be  prescribed  if  die  Administrator  finds 
that  the  existing  airworthiness  standards 
do  not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  ot 
unusual  design  features  of  the  product 
to  be  type  certificated  relative  to  die 
design  features  considered  in  the 
applicable  airworthiness  standards. 
Also,  under  §  21.21(bXl).  if  any 
^plicable  airwcnthiness  staikiaids  are 
not  complied  with,  an  applicant  may 
neveidieleM  be  entitled  to  a  tjrpe 
certificate  if  the  Administrate  finds  that 
thoae  standards  not  complied  with  are 
con^MDsated  for  by  factors  that  provide 
an  equivalent  level  of  safety.  Such 
tibIhi  iiiinwtifffis  are  commonly  lefei led 
to  as  "equivalent  safety  findings"  and 
are  made  with  respect  to  the  level  of 
safety  intended  by  the  applicable 
standaRL  In  addition,  undar 


§  21 .21(bX2),  an  applicant  may  be 
denied  a  t]rpe  certificate  if  the 
Administrator  finds  an  unsafe  feature  or 
characteristic  of  the  aircraft  for  the 
category  in  which  type  certification  is 
requested,  even  thouq^  the  aircraft  may 
comply  fully  with  the  applicable 
airworthiness  standards. 

Taken  together  §§  21.16, 21.17,  and 
21.21  designate  the  applicable 
airworthiness  regulations  for  type 
certification  and  accommodate  those 
circumstances  when  the  airworthiness 
standards  do  not  adequately  cover  the 
design  features  of  a  product  These 
sections  recognize  and  balance  the 
following  four  important  considerations: 

(1)  The  obligation  of  the  FAA,  under 
49  U.S.C  §  44701,  to  keep  the 
airworthiness  standards  requiiiBd  in  the 
interest  of  safety,  (i.e.,  parte  23, 25, 27, 
29, 31, 33  and  35)  as  current  as 
practicable; 

(2)  The  type  certificate  applicant 
needs  to  know,  early  in  a  certification 
program,  what  the  applicable 
airworthiness  standanls  will  be  in  order 
to  finalize  the  detailed  design  of  ita 
product  and  to  enabte  the  applicant  to 
make  reasonable  performance 
guarantees  to  ita  potential  customers; 

(3)  In  the  interest  of  safety,  rapid 
technological  advances  presently  being 
made  by  the  civil  aircraft  industry 
necessitate  that  the  FAA  bfe  able  to  issue 
special  conditions  to  address  novel  or 
unusual  design  features  that  it  has,  as 
yet,  not  had  an  opportunity  to  address 
in  the  airworthiness  standards  through 
the  general  rulemaking  process,  or  to 
address  novel  or  unusual  design 
faetures  that  ware  not  considered  by  the 
appropriate  airworthiness  standards 
applicable  to  changes  to  type 
certificates;  and 

(4)  To  allow  flexibility  in  desigiL 
Wherever  possible,  the  airworthiness 
standards  of  14  CFR  Chapter  1, 
subchapter  C,  are  intmitionally  objective 
in  nature,  and  the  procedural 
regulations  permit  design  changes  over 
the  operational  life  of  a  product 

Originally,  the  FAA  would  issue 
special  conditions  informally  as  an 
interpretation  of  the  "no  unnfe  feature 
or  characteristic"  regulations;  however, 
in  1967.  die  FAA  Cormalized  the  process 
with  the  adoptian  of  S  21.16.  As 
provided  in  that  aectian.  special 
conditjona  are  iaaued  as  legnlattons  in 
aoocrdanoe  with  public  comment 
provisians  of  14  CFR  pert  11  (pert  11). 
The  adoption  of  §  21.16  extended  the 
special  condition  i»ocess  to  include 
aircraft  engines  and  nropellen.  The 
provision  in  §  21^1(bX2),  diet  a  type 
certificate  wrould  be  ianied  far  an 
aircraft  only  if  no  unsafe  faatnie  or 


characteristic  existed,  remained 


The  phrase  "novel  or  unusual"  is 
used  in  describing  design  faetures  for 
the  issuance  of  special  conditions  under 
the  provisions  of  §  21.16.  These  design 
features  involve  a  state  of  technology 
not  considered  for  the  applicable 
airworthiness  standards  at  the  time  they 
were  written;  in  some  areas,  the  stete  of 
the  regul^ions  may  lag  the  stete  of  the 
art  of  new  designs.  This  disparity  is  due 
to  bodi  the  rapidity  in  which  the  state 
of  the  art  is  advancing  in  civil 
aeronautical  design  and  the  need  to 
develop  a  sufficient  experience  base 
mth  new  technology  before  proceeding 
with  general  rulemaking.  Therefore, 
thoe  may  be  instances  in  wdtich  qwdal 
conditions  are  required  for  design 
features  considered  "state  of  the  art"  in 
the  aircraft  industry.  Convosety,  many 
new  design  feetuies  that  mig^t  be 
thought  of  as  "novel  or  unusual"  in  the 
context  of  the  product's  original 
certification  basis  may  alreaidy  be 
covered  by  existing  regulations,  therdiy 
obviating  the  need  to  issue  special 
conditions.  This  fact  is  reco^oized  in 
existing  §  21.101(bNl)- 

For  example,  in  1980,  die  holder  of  a 
small  airpUme  type  certificate  ytho 
installed  turboprop  engines  in  place  of 
reciprocating  engines  did  so  by 
complying  with  appropriate  later 
regulations.  Because  appropriate 
regulations  were  available  tor  the 
installation  of  turboprop  engines, 
special  conditions  were  not  issued  for 
installation  of  the  engines.  These 
changes  were  made  throng  the  FAA 
jMiiing  an  amendment  to  the  type 
certificate  originally  issued  in  1964.  The 
airworthiness  r^ulations,  part  23.  were 
changed  to  accommodate  tmbopn^ 
engines  in  1969. 

Special  conditions  are  not  issued  for 
general  upgrading  of  the  applicable 
airworthinesa  standards  to  achieve  a 
hi^^ier  level  of  safety.  Whenever  the 
FAA  concludes  that  a  compelling  need 
eodsta  for  a  hi^ier  level  of  safety  in  type 
designs,  rulemaking  is  propoaed  in 
accordance  with  die  geiieral  rulemaking 
procedures  of  part  11.  the 
Administrative  Procedure  Act,  and 
Executive  Order  12866.  Finally.  §§  23.2. 
25.2, 27.2,  and  29.2  provide  retroective 
regulations  in  die  airwarddneas 
standards.  A  cmnpleto  ststement  of  die 
FAA  intent  with  raspect  to  die 
spplicatifm  of  qiedsl  conditions  is 
found  in  the  laesiiihle  to  •wMmHiiMint  51 
to  Part  21(45  FR  60154.  September  11. 
1980)t  That  intent  is  hi  no  way  changed 
by  die  proposals  herein. 

Sometimes  new  all  wntthlnesi 
standards  contain  povisians  that,  in  die 
intarast  of  sefaty.  ilioald  be  applied 
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retroactively  to  existiiig  ainaaft. 
Typically  this  is  accomplished  by 
proposing  changes  to  14  CFR  paits  121 
and  135,  and  sometimes  part  91. 
through  rulemaking  procedures. 

History  of  Type  Certification  of  Changes 

Part  21  designates  the  applicable 
airworthiness  standards  for  changed 
products.  Section  21.19  describes  the 
circumstances  in  which  an  applicant  for 
type  certification  of  a  changed  product 
must  apply  for  a  new  t3'pe  certificate. 
Prior  to  the  eariy  1940'8.  an  applicant 
for  a  changed  product,  such  as  an 
airplane  with  an  alternate  engine 
in^allation,  was  required  to  apply  for  a 
new  type  certificate.  The  regulations  in 
efiect  prior  to  the  eariy  1940's  required 
an  applicant  for  a  changed  product  to 
apply  for  a  new  type  cotificata  for  a 
change  such  as  an  alternate  engine 
installation.  When  a  new  type  certificate 
was  required,  the  applicant  nad  to 
comply  wfith  the  standards  current  at 
the  time  of  application.  This  did  not 
present  an  unreasonable  burden  on  the 
applicant  then  because  the 
airworthiness  standards  did  not  change 
appreciably  over  a  period  of  time.  The 
then  current  standards  were,  therefore, 
essentially  the  same  as  those  with 
which  the  original  product  had  to 
comply.  Later,  more  rapid  changes  in 
technology  resulted  in  significant 
changes  in  the  airworthiness  standards 
over  relatively  short  periods  of  time.  An 
applicant  for  a  type  certificate  for  a 
changed  product  could  thus  be  £aced 
with  complying  with  airworthiness 
standards  that  varied  considerably  from 
those  with  which  the  original  product 
complied.  In  some  Instances,  the 
difEaiences  in  standards  could  be  so 
great  that  an  applicant  would  be 
discouraged  from  making  any  changes, 
including  changes  that  would,  in 
themselves,  contribute  to  the  safaty  of 
the  product  To  relieve  this  rituation.  by 
the  early  1940's.  an  application  for  a 
new  type  certificate  was  requiied  only 
if  the  change  was  extensive. 

Section  21.ig(a)  requires  a  new  type 
neftifiratw  when  a  change  is  considined 
so  extensive  that  a  subatantially 
complele  investigation  of  compliance 
with  the  regulations  is  required.  In 
addition.  §§  21.19  (b),  (c).  and  (d) 
provide  specific  tyiMs  of  chaises  that 
raquiie  an  application  for  a  new  type 
oertiftarte  because  thoae  types  had 
already  been  deteimined  to  be 
substantial  per  §  21.19(a).  For  a  nmnal. 
utility.  aoolMtic.  commutar,  or 
tnnapart  category  aircraft,  p— g™p*«  (b) 
requires  a  new  aircraft  type  ceitificate  if 
the  proposed  change  is  (1)  in  die 
nmnber  of  engines  or  rotors,  or  (2)  to 
engines  or  rotors  oaing  difhiant 


principles  of  propulsion  or  to  rotors 
using  different  principles  of  operation. 
Similarly,  paragraph  (c)  requires  a  new 
engine  type  certificate  if  tha.proposed 
change  is  in  the  engine's  principle  of 
operation,  and  paragraph  (d)  requires  a 
new  propeller  type  certificate  if  the 
proposed  change  is  in  the  number  of 
blades  or  in  the  principle  of  pitch 
change  operation. 

The  basis  for  §  21.19(bXl)  originated 
in  the  early  1950's  following  the 
issuance  of  an  amended  type  certificate 
to  an  applicant  who  altered  a  popular 
single-engine,  four-passenger,  li^t 
airplane  into  a  twin-engine  model. 
Aldiough  that  conversion  was  approved 
by  an  amendment  to  the  original  type 
certificate,  the  agency  recogoized  that 
the  conversion  from  one  to  two  engines 
added  considerable  complexity  to  the 
airplane  and  greedy  affected  its 
handling  characteristics.  Therefore,  the 
predecessor  of  §  21.19(b)(1)  was  adopted 
requiring  a  new  type  certificate  for  a 
change  in  the  number  of  tmginw  or 
rotors.  The  regulatory  language  was 
broad  enough  in  scope  to  inchide  any 
change  in  the  number  of  engines  or 
rotors  whether  such  changes  woidd 
simplify  or  add  complexity  to  the  type 
design. 

The  FAA  does  not  require  an 
applicant  to  apply  for  a  new  type 
certificate  to  add  small  auxiliary  «mgin«Mi 
to  an  aircraft  In  the  1960's  vrith  the 
development  of  small  turbojet  rniginaa 
to  be  used  as  auxiliary  engines,  the  FAA 
defined  a  jet  engine  that  develops  less 
than  50  percent  of  the  static  thrust 
developed  by  one  of  the  primary 
propulsion  engines  as  an  auxiliary 
engine.  The  FAA  considen  the  "niunber 
of  engines"  as  used  in  §  21.19(bXl)  to 
refin  to  the  number  of  primary 
{Hopulsian  wnginw  and  not  to  any 
auxiliary  engines  to  be  installed.  The 
FAA  has  issued  a  large  number  of 
exemptions  from  the  regulation 
concerning  a  change  in  the  number  of 
engines. 

Prior  to  1957,  predecessors  of  current 
§  21.19(bX2)  stated  that  an  appUcant 
must  make  a  new  application  for  type 
certificate  if  the  proposed  change  was  to 
engines  employing diffaraatpincipka 
of  operation  or  piopuMon.  Inis  meant 
that  an  applicant  ri«rir<ng  to  replace 
reciprocating  enginea  widi  the  same 
number  of  turbopropeller  engines  would 
have  to  apply  for  a  new  type  rertiflnate. 
During  that  period,  it  wras  »»f*«c"«"^ 
that  coneidetable  advanoaa  in  Mfsty. 
raliaUUty.  and  paiaengai  caonfort  could 
be  raaUaad  by  replacing  raciprocatiiig 
enginea  in  certain  transport  categmjf 

In  nder  to  encourage  audi  baaaAdal 
rhangss,  the  lejaieuoe  to  diflfarant 


principles  of  operation  was  deleted  in 
1957  for  transport  category  airplanes.  As 
a  result,  an  applicant  may  be  granted 
approval  for  a  conversion  of  this  nature 
vrithout  applying  for  a  new  type 
certificate  provimng  the  applicant 
complies  with  certain  later  standards 
applicable  to  turbine-powered  aiiplanea. 
In  the  broadest  sense,  all  powered 
airplanes  achieve  propulsion  by 
accelerating  a  mass  of  air  and/or  exhaust 
gases.  In  the  narrower  context  of 
§21.19(bX2).  however,  "principles  of 
propidsion"  means  propeller-driven 
vosus  turbojet 

Section  21.19(bX2)  also  states  that  an 
applicant  must  mdce  a  new  application 
for  a  type  certificate  if  the  proposed 
change  is  to  rotors  employing  diffarent 
principles  of  operation  or  propidsion. 
The  FAA  is  not  aiware  of  any  instance 
in  which  this  specific  section  was  the 
basis  for  requiring  an  ^iplication  for  a 
new  type  ontificate;  any  change  of  this 
nature,  together  with  all  related 
changes,  would  have  been  so  extensive 
that  a  new  type  certificate  would  have 
been  required  under  the  provisions  of 
S  21.19(a). 

The  FAA  has  never  granted  any 
exemptions  from  the  regulation  for  a 
new  aircraft  type  certificate  for  a  change 
to  wnginw*  or  rotors  using  different 
primdples  of  propulsion.  Similarly,  no 
exemptions  have  been  granted  from  the 
engine  or  propeller  type  certificate 
regulations  for  diangas  involving  the 
principle  of  engine  operation,  for 
changes  in  the  number  of  propeUer 
blades,  or  for  changes  in  the  principle 
of  pitch  change  operation. 

Under  §  21.101,  the  original  type 
certificate  may  be  amended  to  include 
changes  to  the  product  when  the 
applicant  demonstrates  that  it  complies 
with  the  same  airworthiness  standards 
as  the  original  product  plus  appropriate 
special  conditions,  and  the  change  does 
not  warrant  making  a  new  implication 
for  a  type  certificate  under  §  21.19. 
Because  §  21.101  (a)  and  (b)  are 
incorporated  by  refarence  in  S  21.115, 
these  procedures  are  equally  applicable 
to  persons  applying  for  supplemental 
type  certificataa. 

Section  21.101(a)  requires  that  an 
applicant  for  a  change  to  a  type 
certificate  must  compfy  with  either  die 
regulations  incorporated  by  reCarenoe  in 
the  tvpe  certificate  or  the  wplicable 
regulartona  in  eSsct  at  die  date  of 
application,  phia  any  other  amendments 
tibe  Administrator  finds  to  be  diiacdy 
related  Tlie  "regulations  incorpoialed 
by  rafBranoa"  aie  die  lagulattona  diat 
were  the  cartifinationbMis  for  the 
origiDal  iasoanoe  of  die  type  oartfficate. 
Tliey  are  ftequandy  laiuiiad  to  as  die 
"original  cartiflcadon  bwla." 


If  an  applicant  chooaes  to  ahow 
compliance  ivith  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change,  the  applicant  must  also 
comply  widi  any  other  amendments  that 
are  direcdy  related.  In  some  instances, 
a  regulation  may  be  amended  to  become 
less  stringent,  but  a  related  regulation 
may  become  more  stringent  La  a 
situation  of  this  nature,  the  applicant 
must  also  comply  with  the  related 
compensating  r^ulation  as  well. 
Currant  S  21.101(a)  does  not  otherwise 
require  compliance  with  later 
amendments  and  does  not  grant  the 
Administrator  the  authority  to  require 
compliance  with  later  regulations  as  a 
method  to  increase  the  level  of  safety  of 
a  product. 

An  applicant  for  a  change  to  a  type 
certificated  product  is  responsible  for 
showring  that  the  entire  product,  as 
altered,  not  just  that  the  change  itself, 
complies  with  the  certification  basis, 
because  areas  that  have  not  been 
changed  may  be  affected  by  the  change. 
Ho%irever.  tfaie  applicant  need  not 
resubstantiate  thoae  areas  of  the  product 
where  the  original  substantiation  has 
not  been  invaudated  by  the  change. 

Section  21.101(b)  pertains  to  changes 
for  which  the  regidations  incorponted 
by  reference  do  not  provide  adequate 
standards.  Such  changes  generally 
involve  features  that  were  not  envisaged 
at  the  time  the  regulations  incorporated 
by  refermce  were  adopted  and  are. 
therefore,  novel  or  unusual  with  respect 
to  those  regulations.  For  these  changes, 
the  applicant  must  comply  with 
regulations  in  effect  at  the  date  of 
applicatfon  for  the  change  as  found 
necessary  to  provide  a  level  of  aafety 
equal  to  that  established  by  the 
regulations  incorporated  Ity  reference.  In 
this  case,  the  applicant  is  not  able  to 
select  any  amendment  of  the  regulation 
it  chooses  between  those  incorponted 
by  refisience  and  those  in  existence  at 
the  date  of  the  application.  When 
regulations  in  effect  at  the  date  of 
application  for  the  change  fisil  to 
poovide  adequate  standards,  the 
applicant  must  comply  with  special 
conditions  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  by  lefeienoe. 

Ttenib  in  Type  Certification  ofChangBt 

In  recent  years,  a  trend  has  developed 
toward  fewar  {noducts  that  are  of 
conqiletaly  new  destgns.  wfakfa  would 
require  new  type  certifioataa.  Over  a 
period  of  time;  a  series  (rfdiangaa  to  an 
originBl  inoduct  m«r  have  been  made  ao 
diat  die  cunent  aaodd  is  sobstantiaUy 
diosrant  frora  dieocighial  model. 
AldMNi^  eeA  changed  product  in  audi 
a  aariaa  of  diangea  may  atfiar  litde  from 


its  immediate  piedeceaiKV.  the  changee 
could  result  collectively  in  a  product 
with  substantial  differences  from  the 
ordinal  product 

ror  example,  one  model  originally 
manufactured  as  a  normal  category 
airplane  frith  two  reciprocating  nngtnoa 
has  been  changed  thnni^  a  series  of 
alterations  to  incorporate  turbopropeller 
engines,  a  stretched  and  heightened 
fuselage,  a  tricycle  landing  gear,  a 
modified  wing  planform  and  a  42 
percent  increase  in  maximum  takeoff 
weight  In  this  particular  case,  the 
majority  of  changes  were  made  through 
the  FAA's  issuing  supplemmtal  type 
certificates  to  modifien  other  than  type 
certificate  holder.  Hotrever.  the  type 
certificate  holder  could  have  made  the 
same  incremental  diangas  without 
applying  bx  a  new  type  certificate  each 
time. 

In  another  instance,  a  type  certificate 
holda  effected  significant  changes  in 
the  design  of  a  turbojet  transport 
cat^ory  airplane  without  obtaining  a 
new  type  certificate  by  making  a  series 
of  changes  to  its  existfaig  t3rpe  certificate. 
Each  incremental  change,  by  itself^ was 
determined  not  to  be  so  extensive  as  to 
require  a  new  type  certificate  under 
§  21.19(a).  This  airplane  evolved  into  a 
configuration  approximately  40  percent 
greeter  in  fuselage  length  and  with  a  92 
percent  greeter  maximum  takeoff  weight 
than  the  original  model.  These  changes, 
which  have  oeen  incorponted  into 
newly  manufactured  airplanes,  are 
possible  because  the  FAA  issued 
amendments  to  the  tjrpe  certificate. 

Another  trend  in  manufacturing  is  to 
keep  products  in  i»oducti(m  over 
several  decades.  Some  currendy 
manufactured  tranqiort  category 
airplanes  have,  for  example,  evolved 
frtun  airplane  modds  originaUy  type- 
certificated  25  years  ago.  This  does  not 
imply  that  thoae  airphmes  are  "unsafe," 
because  they  do,  in  practioe.  have 
features  diet  addraas  the  intent  of  most 
of  the  cunent  airwostfaineas  standards. 
However,  currant  procedural  ragiilatioiis 
(pert  21)  do  not  require  diat  changed 
products  compfy  with  the  current 
airworthineaa  standards. 

The  baaic  pcemiae  bdiind  the  FAA's 
currant  poUdea  far  die  prooedures  and 
airworthineaa  standards  far  type 
oerttficadon  Is  that  die  hi^Mst  poasible 
degree  of  aafaty  in  die  puMic  interest 
should  be  adiieved  by  products  being 
oerdficated  at  any  givan  time.  In  '^— K"g 
wi^dda  paemiae.  the  FAA  hM  had  to 
ooadnnaUy  waJ^  die  deaira  far  die 
hi^iest  lavd  of  safaty  widi  die  coat  to 
tfie  manufadunsa,  opawtois,  and 
tiavding  poblfc  far  adiieving  that 
Upbeat  poaaflde  degree  of  aafaty  in  die 
pddic  inlaaeat  Tbia  balanoa  1 


safaty  and  cost  has  been  exaceriieted  by 
the  introduction  of  highfy  ac^histicalad 
products  whose  devdopment  and 
manufacture  have  become  enormoudy 
expendve.  This  is  one  reeson  why,  es 
stated  before,  manufacturen  dwoae  to 
produce  more  and  more  changed 
products  that  by  the  FAA  regulations, 
are  not  required  to  have  new  tjrpe 
certificataa. 

The  FAA  m«tiitoin«  that  the  issue 
should  not  be  whether  a  product  is 
prodiioed  luider  a  new  type  certificate 
or  an  amended  one.  The  issue  is 
vdiediar  or  not  the  level  of  safety  of  the 
product  embodied  in  the  airwOTthineaa 
standards  it  conmlies  with,  is  as  hi^  aa 
practicable.  In  addition,  to  require  aieaa 
unaffected  by  the  diange  to  comply 
with  die  later  standards  is  not  only 
unreasonably  coatfy  but  may  reduce  Am 
level  of  safaty  of  the  {Hoduct  due  to 
unforeseen  developmentd  problooas. 
The  manufacturers  are  constandy 
issuing  service  information  that 
descrwes  approved  dteretitms  that 
users  may  make  to  imjnove  the  levd  of 
safaty  of  the  product  Thus,  it  is 
common  place  that  products  in  service 
today  poesess  a  level  of  safety 
sign^Bcandy  greater  than  that  embodied 
in  dieir  certification  basis. 

When  establishing  the  highest 
practicable  level  of  safety  for  a  changed 
product  the  FAA  has  determined  tlMt  it 
is  appropriate  to  assess  the  service 
history  of  a  product  as  well  as  the  later 
airworthiness  standards.  It  makes  little 
sense  to  mandate  changes  to  well 
understood  designs,  whose  service 
experience  has  been  acceptable,  merefy 
to  comply  with  new  standards.  The 
dear  exception  to  this  {uemise  is  wdiera 
the  new  standards  were  issued  to 
addraas  a  deficiency  in  the  design  in 
questicm  widiere  die  service 
eiqieiience  is  not  ^plioaUe  to  the  new 
standards.  This  consideration  of 
airworthiness  standards  and  service 
eoqierienoe  should  farm  die  besis  far 
develc^ing  the  ceritificdton  basis  far  a 
change  in  «  product 

It  can  be  aigaed.  for  conaistmicy.  diat 
new  airwordiiiiess  standards  should 
sfipfy  acroaa  the  board  to  the  entire 
aircraft  fleet;  however,  application  oi 
new  standards  would  not  oa  {HactfasUe 
in  every  caae.  Ahhougli  neady  deaignad 
aircraft  are  required  to  raael  dl 
^ypUcaUe  cnnent  aiiwruadilnaas 
standards,  in  many  caaaa  a  psodnd 
being  diangad.  far  whidi  onfy  an 
amandad  type  oertificala  ia  needed,  is 
required  to  meet  onfy  the  alandarda 
lefaraooed  in  the  origind  type 
oertificalB.  Thua,  there  may  be  a 
Rondderabta  difisranoa  between  dw 
stmdarda  reqidrad  far  a  new  product 
and  far  a  prodart  nndaigniiig  rhangB  A 
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product  undergoing  change  that  met  the 
applicable  standaras  at  tlw  time  of 
original  type  certification  is  not 
cvirrently  required  to  meet  more  current 
airworthiness  standards  except  in  those 
instances  where  retroactive  regulations 
have  been  issued  or  the  applicant  elects 
to  comply  with  later  amendments. 

In  recent  rulemakings,  the  FAA  has 
carefully  considered  whether 
corresponding  retroactive  action  is 
warranted  whenever  a  change  to  the 
airworthiness  standards  for  type 
certification  was  proposed.  In  those 
cases  where  it  has  beisn  deemed  that  a 
safisty  benefit  commensurate  with  the 
cost  could  be  achieved,  the  rulemaking 
has  also  included  a  proposal  to  change 
the  relevant  operating  regulations  to 
require  newly  manufactured  airplanes 
and/or  airplanes  in  service  to  comply 
retroactively  with  the  new  standards, 
regardless  of  whether  such  compliance 
would  be  required  as  a  condition  of  type 
certification.  For  instance,  some  of  the 
regulations  implemented  in  recent 
revisions  to  part  25  for  newly 
manufactured  airplanes  were  required 
for  the  existing  fleet  and  vme 
implemented  in  the  operating 
regulations,  such  as  part  121. 

m  1965,  the  FAA  granted  an 
exemption  from  the  provisions  of 
§  21.19(b)(1)  to  permit  conversion  of  a 
four-engine  amphibian  to  a  twin-engine 
configuration  %vithout  the  applicant 
applying  for  a  new  type  certificate. 
During  die  1980'8  three  applicants 
petitioned  for  exemptions  from  the 
above  regulations  so  they  could  convert 
Boeing  727  airplanes  from  the  original 
three-engine  configuration  to  ones  with 
two  engines  without  having  to  apply  for 
new  type  certificates.  Another  applicant 
petitioned  for  a  similar  exemption  to 
replace  the  four  anginA*  of  a  Lockheed 
1329  Jetstar  aircraft  with  two  engines  of 
more  recent  vintage.  The  FAA  granted 
each  exemption  with  the  condition  that 
the  petitioner  comply  with  the 
provisions  of  then  current  part  25  in  all 
areas,  sjrstems,  components,  equipment, 
or  appliances  afbcted  by  the 
conversion. 

The  FAA  also  granted  a  number  of 
exemptions  that  permitted  increasing 
the  number  of  engines  without  the  need 
for  the  applicants  to  obtain  new  tjfpe 
certificates.  In  1985,  an  applicant 
received  an  exemption  to  replace  two 
reciprocating  *«>g<"^«  in  Grumman 
Albatross  amphibians  with  four  turbo 
propeller  ««^"««  without  having  to 
obtain  a  new  type  certificate.  In  granting 
the  exemption,  the  FAA  concurred  that 
the  alteration  should  improve  the 
Albatross  by  increasing  safety, 
increasing  power  plant  raliability,  and 
improving  overall  aircraft  efficiency. 


The  exemption  noted  that  compliance 
with  §  21.19(b)(1)  would  have  required 
changes  to  some  basic  systems  that  had 
provided  satisfactory  performance  for 
many  years  and  had  contributed  to  the 
safety  record  of  those  airplanes. 
Applying  then-current  regulations  to 
components  and  systems  not  aSscted  by 
the  installation  of  the  four  engines 
would  have  been  time  consuming  and 
costly,  and  would  not  necessarily  have 
contributed  any  safety  benefits.  As  with 
the  exemptions  to  reduce  the  number  of 
engines,  this  exemption  was  granted 
mth  the  condition  that  the  petitioner 
comply  with  the  provisions  of  then 
current  part  25  in  all  areas,  systems, 
components,  equipment,  or  appliances 
affected  by  the  conversion. 

A  similar  exemptions  also  granted  in 
1989  to  enable  an  applicant  to  increase 
the  number  of  engines  from  one  to  two 
in  certain  Bel  206  series  rotorcraft  The 
petitioner  dted  the  increased  safety 
afforded  by  a  twin-engine  configuration 
in  the  event  a  failure  occurred  during 
hover,  and  also  the  enhanced  altitude 
performance.  As  a  condition  of  the  grant 
of  exemption,  the  applicant  was 
required  to  show  that  the  altered 
rotorcraft  complied  with  the  standards 
of  part  27  in  effect  at  the  date  of 
application  for  the  change  for  all  weaa, 
systems,  equipment,  or  appliances  that 
were  changed  or  significanUy  affected 
by  the  change. 

These  exemptions  point  out  an 
important  feature  that  has  been 
included  in  this  proposed  rulemaking. 
The  number  of  engines  is  not,  in  itself^ 
an  appropriate  criterion  for  requiring  an 
application  for  a  new  type  certificate  as 
long  as  the  type  design  complies  with 
the  regulations  effective  at  the  date  of 
the  application  for  the  change  in  those 
areas  changed  or  afiiacted  by  the  change. 

Recent  FAA  Actions 

Apart  from  safety  considerations, 
there  has  also  been  a  growing 
international  concern  that  some 
changed  products  are  given  an  unfeir 
competitive  advantage  over  those  that 
are  of  new  design  and  must  comply 
with  later  standards. 

Because  of  these  concerns,  the  FAA 
participated  in  the  activities  of  an  ad 
hoc  committee  sponsored  by  the 
Aerospace  Industries  Association  of 
America,  known  as  the  tnternational 
Certification  Procedures  Task  Force 
(ICPTF).  In  addition  to  the  FAA.  this 
task  farce  included  representatives  of 
the  European  Joint  Aviation  Autboritiaa, 
Transport  Canada,  Aerospace  Industriaa 
Association  of  America.  Air  Tranapoit 
Aasociation  of  America,  Genanl 
Aviation  Manufecturen  Aasociation, 
International  Air  Transport  Aasociatiaii. 


Assodatton  Europeenne  des 
ConstructeuTB  de  Materiel  Aerospatial. 
Aerospace  Industries  Association  of 
Canada,  Air  Line  Pilots  Association,  and 
Association  of  European  Airlines. 

The  ICPTF  was  organised  to  develop 
the  philosophy  and  the  necessary 
regidatory  text  and  advisory  material 
that  would  provide  for  the 
implementation  of  later  regulatory 
amendments  applicable  to  aeronautical 
products  imder^going  change,  products 
in  production,  and  products  in  service. 
The  specific  tasks  of  the  ICPTF  were:  (1) 
Develop  the  type  certification 
philosophy  for  changes  to  aeronautical 
products,  including  revisions  to  the 
regulations  and  associated  advisory 
material;  (2)  Develop  the  necessary 
guidance  information  on  the  use  of 
"service  experience"  in  the  type 
certification  process;  and  (3)  Develop  a 
method  to  evaluate  the  safety  impact 
and  cost  effectiveness  of  revisions  to  the 
airworthiness  standards. 

In  order  to  develop  future  proposed 
safety  standards  by  using  a  system-type 
analysis,  the  FAA  chartered  a  committee 
of  safety  experts,  known  as  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  on  February  5, 1991.  This 
committee  established  the  International 
Certification  Procedures  Woridng 
Ooup,  which  consists  of  the  ori{^nal  ad 
hoc  committee  formerly  known  as  the 
ICPTF.  The  task  assigned  to  this 
working  group  was  to  present  to  ARAC 
various  proposals  pursuant  to  its  area  of 
expertise.  ARAC  then  had  the  option  to 
submit  these  reconunendations  to  the 
FAA,  and  the  FAA  would  decide 
whether  or  not  to  issue  a  proposal  based 
on  the  ARAC  recommendations. 

The  Woridng  Group  presented  to 
ARAC  an  NPRM  and  associated 
advisory  material  concerning  the  type 
certification  procedures  for  changes  to 
aeronautical  products,  newly 
manufectured  products,  and  products 
already  in  service.  ARAC,  in  turn, 
submitted  these  documents  as 
recommendations  to  the  FAA.  The  FAA 
recognizes  the  difficult  task  the  woridng 
group  imdertook  in  the  effort  to  address 
the  issues  in  this  proposed  rule  and  in 
the  advisory  nuteriaL  Much  of  the  work 
done  within  the  woridng  group  could 
not  have  been  accompliidied  without  the 
assistance  of  Mrorking  group  members 
representing  the  aviation  community. 
The  rulemaking  propoaad  by  the  FAA  in 
this  notice  reflects  the  ARAC 
recommendations  in  the  type 
certification  procedures  for  changed 
products  wim  cmly  ndnor  changes. 
Similar  propoaad  ^h«»»g—  have  been 
published  by  the  Joint  Aviation 
Authorities. 


FAA  '$  Propoeed  Policy  on  Changed 

PtodliCtM 

The  FAA  intaods  to  require  that 
applicants  for  rhang^  to  type 
certificated  products  show  complianoe 
with  the  latest  amendments  to  the 
airworthinesa  standards  that  are 
applicable  to  the  product  being 
changed.  Exceptions  to  requiring  a 
showing  of  compliance  with  the  later 
amendments  would  be  provided  to 
accommodate  variations  in  the  kinds  of 
type  certificated  products,  of  changes  to 
these  type  certificated  products,  and 
revisions  of  the  airworthiness  standards. 
These  exceptions  would  permit 
compliance  with  regulations  issued 
prior  to  the  regulations  in  effect  at  the 
date  of  the  application  for  the  change. 

This  proposed  rulemaking  would 
amend  the  type  certification  procedures 
for  changes  to  type  certificated  products 
to  bring  the  certification  basis  for 
changed  products  and  for  newly  type 
certificated  products  closer  together. 
The  intent  is  to  ensure  that  wh«i  an 
essentially  new  product  is  developed 
through  a  series  of  changes,  r^ardless 
of  the  extent  of  each  change,  the  final 
product  achieves  a  level  of  safety 
similar  to  that  of  a  comparable  new 
product  This  concept  will  be  tempered 
with  the  knowledge  that  a  good  design 
does  not  become  unsafe  as  soon  as  a 
new  regulation  has  been  published. 

Some  difiiarences  may  oe  acceptable 
between  the  certification  basis  for  a 
product  undergoing  a  change  and  the 
current  regulations  that  would  be 
applicable  if  a  new  product  was  being 
type  certificated.  This  acceptance  would 
be  based  on  whether  there  is  a  defined 
safety  issue  involved  in  the  specific 
product 

The  FAA  is  already  encouraging 
applicants  of  certain  type  certificated 
products  undergoing  alterations  to 
comply  with  later  amendments  of  the 
airworthiness  standards.  By  this 
rulemaking,  the  FAA  propoaes  to 
require  all  pn^Msed  changws  for  all  type 
certificated  products  to  comply  with 
later  amendments  of  the  airworthiness 
standards.  The  long  term  result  of  this 
approach  will  be  thiat  an  amended  type 
certificate  wdll  have  a  certification  basis 
that  provides  a  similar  level  of  safisty  to 
that  provided  by  the  certification  basis 
of  a  new  type  certificate  for  the  same 
product 

The  FAA  will  issue  «i  advisory 
circular  baaed  oo  dds  rulemaking.  This 
advisory  circular  will  provide  guidance 
on  H^itwrmtntfiff  the  certificatiosi  basia 
for  changed  Aeronautical  products, 
including  identifyiBg  the  conditions 
under  which  it  will  be  necessary  to 
apply  far  a  new  type  certificate.  By 


separate  notice,  in  this  issue  of  the 
FedaaalWiglilii.tfaeFAAisalao 
invitliqfinMMBtad  persons  to  comrnant 
on  the  proposed  adviaoiy  drculai.  The 
FAA  will  considar  oomments  from  this 
notice  and  oomments  received  on  die 
adviaory  dicular  balote  teking  any  final 
action  on  eithar. 

Diemaaina  of  the  Ptepeeed  RnlamakiBg 

Sections  11.11. 21.19. 21.101. 21.115. 
and  25.2  would  be  amended  as  foUofvs 
to  implement  the  policy  disntsaed 
above  in  relation  to  diuiges  to  products: 

SecfJonll.il 

Current  §  11.11  lists  special 
conditions  required  as  prescribed  under 
§  21.101(bH2)  as  an  FAA  record  that  is 
maintained  in  currmt  docket  form  in 
the  Office  of  the  Chief  Counsel  To 
remain  consistent  with  the  propoeed 
changes  to  §  21.101,  described  later,  it  is 
necessary  to  amend  §  11.11  to  refer  to 
§  21.101(c)  instead  of  $  21.101(bM2). 
This  would  not  be  a  substantive  change. 

Section  21.19 

Current  §  21.19(a)  states  that  any 
person  who  proposes  to  change  a 
product  must  make  a  new  application 
for  a  type  certificate  if  the  Administrator 
finds  that  the  proposed  change  in 
design,  configuration,  power,  power 
limitetion  (engines),  speed  limitetirais 
(engines),  or  weight  is  so  extensive  that 
a  substantially  complete  investigation  of 
compliance  with  the  applicable 
r^ulations  is  required.  This  sentence 
has  caused  confusion  because  it  covers 
several  types  of  changes  for  all 
products — airplanes,  rotorcraft,  aircraft 
engines,  and  propellers.  In  addition, 
current  paragraph  (b),  (c),  and  (d)  list 
other  specific  tjrpes  of  changes  that 
mandate  a  new  application  for  a  type 
certificate.  Qoly  iba  genoal  language  of 
current  paragraph  (a)  woidd  be 
incorporated  into  the  new  $  21.19,  while 
the  previously  listed  specific  changes 
would  be  siifaiject  to  case-specific 
evaluations  to  determine  whether  they 
are  substantial.  Application  of  S  21.19 
would  depend  upon  an  evaluation  of 
whether  the  pfoposed  change  in 
"design,  power,  thrust,  or  weight" 
would  necessitete  a  substantially 
conqilete  investigati<m  of  the 
complianoe  of  the  changed  product 
Each  of  the  following  airplane  design 
changes,  considered  alone,  could 
typically  be  regarded  as  substantial 
darign  change: 

(1)  Change  from  a  hi^  wing  to  a  low 
wing  airplane,  or  vice  versa; 

(2)  Change  of  empennage 
configuration  far  larger  airplanes 
(cracifaim  vs  T  or  "V  tail); 


(3)  Complete  repositioning  of  engines 
(tsdl  to  wing,  etc);  and 

(4)  An  increase  in  airplane  derign 
complexi^  resulting  from  an  inueaae  in 
the  number  of  engines. 

Currently  S  21.19(b)  describes  specific 
nhangea  for  wdiich  die  applicant  must 
raply  foe  a  new  aircraft  type  certificate. 
TlMae  include  (1)  changes  in  the 
number  of  engines  or  rotors;  and  (2) 

rhang—  tO  mtginaa  or  rotOTS  USlng 

different  principles  of  propulsion  or  to 
rotors  using  dinBrent  principles  of 
operation.  Historically,  theee  t3rpes  of 
changes  have  fellen  into  one  of  two 
categories — thoae  that  were  not 
exteoaive  enough  to  require  a  new 
application  for  a  type  certificate,  as 
evidenced  by  the  large  number  of 
exemptions  that  have  been  granted  over 
the  past  quarter  century,  or  thoae  that 
ware  so  extensive  that  a  new  application 
was  required  because  a  complete 
investigation  of  compliance  is  required. 
Accordingly,  the  provisions  of  current 
§  21.19(b)  are  not  needed  and  are  not 
included  in  diis  proposaL  The 
exemptions  that  have  been  granted  from 
current  §  21.19(b)  have  typically 
required  that  thoae  areas,  systems, 
components,  equipment  and  appliances 
that  are  changed  or  significantly  affected 
by  the  change  must  comply  widi  the 
applicable  r^ulations  in  effect  at  the 
date  of  the  applicatfon  for  diat  change. 
This  requirement  would  be  embodied  in 
proposed  $  21.101,  which  would 
generally  require  that  an  applicant  for  a 
change  to  a  type  certificate  must  con^>ly 
with  the  regulations  in  effect  at  the  date 
of  the  application  for  that  change,  with 
an  exception,  however,  that  those  arees, 
systems,  components,  equipment  and 
appliances  not  affected  by  the  change 
could  continue  to  comply  with  the 
regulations  incorporated  in  the 
renrenoe  ^rpe  certification  basis. 
Accordingly,  this  proposed  amendment 
wrould  be  cmsistait  with  the 
exemptions  that  have  been  granted.on 
changea  in  the  numbw  of  engines.  The 
need  for  reouiring  a  new  application  for 
a  type  oertinnate  would  be  alleviated  in 
many  instances  by  the  proposed 
chai^ps  to  §  21.101. 

Cunent  $  21.19(c)  describes  another 
specific  change  in  which  the  applicant 
must  apply  tm  a  new  aircraft  engine 
type  oartifinate.  This  change  is  in  the 
principle  of  operation.  Also,  cunent 
S  21.19(d)  desoibaa  specific  changea  in 
which  the  applicant  must  apply  fw  a 
new  propeUer  type  certificate.  These 
f^tiawg—  are  in  dra  number  of  bladee  or 
principle  of  pitch  change  operation. 
Invariably,  the  type  ofnhangwe  set  forth 
in  bodi  of  these  aacttoos  are  80  extensive 
diat  a  new  api^icatton  would  be 
required  in  any  event  because  a 
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complete  investigation  of  compliance  is 
required.  Accordingly,  this  proposal 
would  delete  these  types  of  clumges 
from  §  21.19.  Under  proposed  §  21.101, 
with  certain  exceptions,  these  types  of 
changes  and  all  areas,  systems, 
components,  equipment,  and  appliances 
affscted  by  the  changes  would  have  to 
comply  with  the  regulations  in  efiisct  at 
the  date  of  application  for  the  change  to 
the  type  certificate. 

Section  21.101 

Current  §  21.101(a)  states  that  if  a 
person  applies  for  a  change  in  a  type 
certificate,  the  product  must  comply 
with  either  the  regulations  referenced  in 
the  type  certificate  or  the  applicable 
regulations  in  effect  at  the  date  of  the 
application  for  the  change,  if  elected  by 
the  applicant,  plus  any  other 
amendments  the  Administrator  finds  to 
be  directiy  related. 

Current  paragraph  (b)  addresses  novel 
or  unusiial  design  featiires  where  the 
Administrator  finds  that  the  regulations 
incorporated  by  reference  in  the  type 
certificate  do  not  provide  adequate 
standards.  In  this  case  the  applicant 
must  comply  with  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change  and  any  necessary  special 
conditions  "to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  by  reference  in 
the  type  certificate  for  the  product." 
This  means  that  the  level  of  safety  must 
be  at  least  equal  to  the  level  of  safety 
that  was  required  by  the  regulations 
refiarenced  in  the  type  certificata. 

To  ensure  that  the  products  meet  the 
latest  airworthiness  standards  wherever 
practicable,  proposed  §  21.101  would 
specify  that,  with  certain  exceptions,  the 
applicant  for  a  change  must  comply 
with  the  applicable  regiilations  in  effect 
at  the  date  of  the  application  for  the 
change.  The  intent  of  this  proposal  is  to 
apply  the  applicable  regulations  in 
e^ct  at  the  date  of  the  application  to 
those  areas,  systems,  components, 
equipment,  and  appliances  affected  by 
the  change.  For  those  areas,  systems, 
components,  equipment,  and  appliances 
not  afiiected  by  the  change,  continued 
compliance  with  the  regulations 
incorporated  by  reference  in  the  type 
certificate  is  considered  acceptable. 

Section  21.101(a) 

This  proposed  paragraph  would 
require  an  applicant  for  a  change  to  a 
type  certificate  to  comply  with  the 
applicable  regulations  in  effect  at  the 
date  of  the  application  for  the  change, 
also  referred  to  as  the  later  regulations, 
and  with  parts  34  and  36. 


Section  21.101(b) 

This  proposed  paragraph  would 
provide  exceptions  to  the  regulation  in 
proposed  paragraph  (a),  permitting  the 
applicant  to  comply  with  earlier 
amendments  to  the  regulations.  A 
"regulation"  as  used  herein  means 
individual  paragraphs  of  the  Federal 
Aviation  Regulations  or  predecessor 
regulations.  When  choosing  the 
amendment  level  of  a  regulation,  all 
related  regulations  associated  with  that 
amendment  level  would  have  to  be 
included.  The  amendment  level  chosen 
would  not  be  allowed  to  predate  either 
the  existing  basis  or  anything  required 
by  the  retroactive  sections,  §§  23.2,  25.2. 
27.2,  or  29.2.  Design  changes  vary  in 
both  complexity  and  magnitude  so  it  is 
necessary  for  each  prop<Med  change  to 
be  evaluated  on  a  case  by  case  basis, 
taking  into  account  previous  changes 
and  their  certification  basis.  Individual 
incremental  changes  may  be  modest; 
however,  the  cumulative  effect  can 
result  in  a  significant  overall  change.  In 
this  context,  the  following  factors 
should  be  considered:  (1)  the  extent  of 
the  previous  changes  and  the  extent  to 
which  later  amendments  have  been 
addressed  for  these  individual  changes; 
and  (2)  the  extent  of  revisions  to  the 
airworthiness  standards  from  those  of 
the  original  certification  basis  of  the 
model  being  changed.  When  an 
essentially  new  product  is  developed, 
step  by  step,  through  a  series  of  non- 
substantial  design  changes,  it  should 
achieve  a  level  of  safety  similar  to  that 
of  a  comparable  new  product. 

Substantial  changes  are  addressed  in 
§  21.19.  Those  that  are  not  substantial 
will  be  either  nonsignificant  or 
significant.  A  small  weight  increase  or 
the  installation  of  a  flight  management 
system  is  an  example  of  a  non- 
significant change.  The  installation  of  a 
cargo  door  is  an  example  of  a  significant 
change.  A  change  from  a  low  wing  to  a 
high  wing  is  an  example  of  a  substantial 
change. 

In  evaluating  a  design  and  making  the 
final  determination  of  nonsignificant  or 
significant,  under  the  exceptions 
provided  for  in  §  21.101(b),  the  FAA 
would  rely  on  documented  engineering, 
safety,  and  economic  data.  Any  data 
submitted  by  the  applicant  should  have 
the  same  degree  of  thoroughness  and 
engineering  quality  expected  for  initial 
compliance  with  airworthiness 
standards. 

Section  21.101(bXl) 

This  proposed  paragraph  would 
provide  the  first  exception  to  the 
regulation  in  proposed  paragraph  (a),  to 
show  compliance  with  the  later 


applicable  regulations.  The  proposed 
paragraph  would  state  that  the  applicant 
would  be  allowed  to  demonstrate 
compliance  with  earlier  regulations,  but 
not  earlier  than  the  regulations 
incorporated  in  the  existing  certification 
basis,  if  the  effect  of  the  proposed 
change  is  not  significant,  taking  into 
account  earlier  design  changes  and 
previous  updating  of  the  type 
certification  basis. 

There  may  be  concurrent  significant 
and  non-significant  changes  made  to  a 
product.  For  example,  there  may  be  a 
small  change  in  the  model  of  engines 
used  at  the  same  time  large  changes  are 
made  to  the  airframe.  Eadi  part  of  the 
total  change  would  be  evaluated  to 
determine  its  significance  on  its  own 
merit  It  must  be  recognized,  however, 
that  a  nimiber  of  related  non-significant 
changes  may  collectively  represent  a 
significant  change  to  the  product 

Section  21.101(bH2) 

This  proposed  paragraph  would 
provide  the  second  exception  to  the 
regulation  in  proposed  paragraph  (a),  to 
show  compliance  with  the  later 
applicable  regulations.  The  proposed 
paragraph  would  state  that  the  applicant 
may  show  compliance  with  earlier 
regulations  for  those  areas,  systems, 
components,  equipment  and  appliances 
that  are  not  afiiacted  by  the  change. 

The  FAA  recognizes  that  arbitrarily 
requiring  compliance  with  later 
regulations  in  areas,  systems, 
components,  equipment,  and  appliances 
not  affected  by  the  change  may  cause 
redesign  of  components  that  have  an 
acceptable  service  record  without  an 
attendant  improvement  in  safety,  or  may 
have  the  counterproductive  effect  of 
discouraging  any  changes  at  all, 
including  those  that  would  provide  a 
notable  improvement  in  safety. 

Section  21.101(b)(3) 

This  proposed  paragraph  would 
provide  the  third  exception  to  the 
regulation  in  proposed  paragraph  (a)  to 
show  compliance  with  the  later 
applicable  regulations.  If  compliance 
with  a  regulation  in  effect  at  the  date  of 
the  application  for  the  change  would 
not  contribute  materially  to  the  level  of 
safety  of  the  product  to  be  changed,  or 
would  be  impractical,  the  applicant  may 
demonstrate  compliance  with  an  earlier 
amendment  of  a  regulation  provided 
that  the  amended  regulation  does  not 
precede  either  the  corresponding 
regulation  in  §§  23.2,  25.2,  27.2.  or  29.2 
of  this  chapter,  or  the  corresponding 
regulation  incorporated  by  reference  in 
the  type  cotificate. 

Compliance  with  the  later  amendment 
would  be  considered  to  "not  materially 


contribute  to  the  level  of  safety"  if  the 
level  of  safety  achieved  by  the  existing 
design  with  the  proposed  design  change 
would  not  be  enhanced  by  compliance 
with  that  later  amendment  In 
demonstrating  this,  the  applicant  woidd 
show  that  the  level  of  safety  achieved  by 
the  existing  design  incorporating  the 
proposed  design  change  woidd  achieve 
a  safety  level  similar  to  that  reflected  in 
the  latOT  amendment 

The  facton  that  would  be  considered 
in  comparing  the  level  of  safety 
achieved  by  the  existing  design 
incorporating  the  propmed  design 
change  with  the  level  of  safety  achieved 
by  compliance  with  the  later 
amendment  wotUd  include:  whether  the 
product  has  compensating  design 
features;  the  extent  that  the  service 
experience  of  the  product  shows  that 
the  operational  performance  and 
reliability  of  the  product  provides  a 
level  of  safety  similar  to  that  of  later 
amendments:  and  whether  compliance 
with  a  later  amendment,  notably  when 
it  necessitates  a  redesign,  would  have  an 
adverse  effisct  on  safety  in  terms  of 
operational  performance  and  reliability. 

Nothing  wouldiimit  the  future 
operation  or  transfer  of  a  product  after 
a  design  change  is  approved  with  an 
older  certification  basis;  furthermore, 
the  intent  of  this  proposal  is  to  establish 
certification  bases  appropriate  to  the 
designs  of  the  products  and  the  designs 
of  the  changes.  Therefore,  if  an 
applicant  for  a  design  change  is 
changing  one  or  two  items  of  a  product, 
and  another  applicant  is  mwlcing  the 
same  change  to  100  items  of  the  same 
product,  the  applicant's  design  changes 
should  be  certificated  to  the  same  basis. 

Demonstrating  that  compliance  with 
later  regulations  would  not  materially 
contribute  to  the  level  of  safety  could 
necessitate  analyses  of  the  safety 
features  of  the  existing  design  and  the 
proposed  change,  and  an  analysis  of  the 
safMy  concerns  addressed  by  the 
relevant  amendment  The  evaluation 
may  be  accomplished  using  a 
nimierical-statistical  appftech.  subject 
to  the  availability  and  relevance  of 
applicable  data.  In  practice,  engineering 
judgment,  based  on  scientific,  rational, 
and  reasoned  analysis  of  the  relevant 
data,  would  be  used  in  the  development 
of  this  evaluation.  The  essentials  of  the 
evaluation  would  involve: 

a.  A  dear  understanding  of  the 
regulatory  change  and  what  prompted 
the  change; 

b.  A  detidled  knowledge  of  the 
proposed  design  feature;  and 

c.  A  comprelieiisive  review  of  die 
applicable  service  enMrienos. 

An  applicant  may  be  unable  to  diow 
that  nompHanna  with  the  "»*g»"«i 


certification  basis,  together  with  the 
level  of  Safety  demonstrated  by  the 
applicable  service  experience,  provides 
a  level  of  safety  similar  to  that  of  the 
later  airworthiness  regulations.  If 
compliance  with  the  later  airworthiness 
regulations  would  then  involve  a  design 
change,  the  benefits  of  such  a  redesign 
would  be  considered  in  the  light  of  any 
possible  adverse  effects  of  the  redesign 
on  safety. 

An  applicant  for  a  change  to  a  type 
certificate  would  not  be  required  to 
demonstrate  that  the  changed  product 
complies  with  a  later  amendment  to  an 
airworthiness  standard  if  the  applicant 
shows  that  such  compliance  would  be 
"iOipractical."  Compliance  with  a  later 
amendment  would  be  considered 
"impractical"  when  the  applicant  can 
establish  that  the  cost  of  the  design 
change  and  related  changes  necessary  to 
demonstrate  compliance  with  the 
amendment  would  not  be 
commensurate  with  the  restUtant  saf^ 
benefit  Where  compliance  with  the 
later  amendment  would  prompt  a 
redesign,  the  cost  of  redesigning  other 
parts  of  the  product  to  accommodate 
this  redesign  also  would  be  considered. 

The  FAA  continually  weighs  the 
desire  Cor  the  maximum  level  of  safety 
with  the  cost  to  the  manufacturers, 
operators,  and  traveling  public  for 
achieving  that  level  of  safety.  If  the 
designer  of  an  aircraft  in  development  is 
tasked  with  iiu»rporating  a  "change"  to 
a  system  in  that  new  design,  the 
designer  usually  has  many  more  options 
in  making  "changes"  to  related  systons 
to  accommodate  the  "change." 
Conversely,  the  systems  related  to  a 
system  to  be  changed  in  a  certificated 
design  have  been  established,  and  there 
may  be  few  such  options,  if  any.  These 
restraints  are  exacobated  by  a  change  in 
the  certification  basis,  and  the 
considention  of  the  service  experience 
of  the  product  Under  these  conditions, 
it  may  become  unreasonably  cosdy  for 
the  change  to  comply  with  the  latest 
standards. 

A  safety  benefit-resource  evaluation 
could  be  used  to  assist  in  determining 
impiacticality.  and  would  be  discussed 
between  the  applicant  and  the 
Administrator  vrbHa  establisUng  the 
certification  basis.  The  economic  issues 
associated  with  oHnplianoe  with  the 
later  amended  air«voathiness  standards 
wrould  be  a  m^or  portion  of  this 
evaluation. 

Any  safety  benefit-iesouice  evaluation 
used  to  detormine  "imi»actical"  should 
evaluate  the  enhancement  of  the  safsty 
involved  with  complying  widi  the 
aiiwoitiiineas  legnlatkm  under 
considaration  along  with  the  coat 
associated  wi&  dds  compliance,  TUs 


evaluation  woiild  weigh  the  factors 
associated  with  the  safety  benefit  and 
the  factors  associated  with  the  cost  of 
compliance. 

The  fectors  involved  widi  the  safety 
issue  could  include  seriousness  of  the 
consequences  of  the  hazard  that  the 
regulatory  change  addresses,  frequency, 
of  those  consequences,  and  die 
effectiveness  of  applying  the  regulatory 
change  to  the  changed  product  The 
factors  involved  with  the  cost  of 
compliance  could  include  labor,  new 
capital  equipment  needed,  matnials. 
operating  cost  increase,  and  revenue 
loss.  The  agency  is  seeking  comments 
on  this  concept  of  using  "Impractical" 
as  defined  hoein. 

Associated  Advisory  Qrcular 

The  proposed  associated  advisory 
circxilar  includes  guidance  for  purposes 
of  complying  with  the  requirements  of 
this  proposed  rule.  This  advisory 
circular  also  contains  a  safety  bemefit- 
resources  evaluation  guide,  which  was 
recommended  by  the  ARAC  to  be  an 
acceptable  means  of  compliance  with 
the  exceptions  of  proposed  §  21.101(b). 
As  elsewhere  in  this  edition  of  the 
Federal  Regiatar.  the  safety  bmefit- 
resource  evaluation  guide  has  been 
included  in  the  draft  advisory  circular 
for  purposes  of  information  cmly.  The 
safety  benefit-resource  guide  does 
describe  some  of  the  kinds  of  issues  that 
the  applicant  would  address,  and  the 
FAA  would  consider,  in  determining 
the  cotification  basis  in  accordance 
with  this  proposed  rule. 

Section  21.101(c) 

This  proposed  paragraph  would 
contain  the  provisions  of  current 
$  21.101(b)(2)  concerning  special 
conditions.  For  consistency  with  the 
other  proposed  changes  to  §  21.101,  this 
paragraph  would  state  that  an  applicant 
for  a  change  must  oanply  with  any 
special  conditions,  and  amendments  to 
those  special  conditions,  if  needed,  that 
iwould  provide  a  level  of  safaty  equal  to 
that  established  by  the  regulations  in 
efiisct  at  the  date  of  die  qiplication  for 
the  change.  The  interpretation  of  "novcd 
or  unnsiial  design  faatures"  shall  be  the 
same  as  present  practice  under  current 
§  21.101&>X2).  The  provisions  of  current 
$  21.101(bXl).  concerning  die  use  of 
later  regulations  when  the  regulations 
incorporated  by  refsrenoe  do  not 
provide  adequate  standards  widi  respect 
to  die  proposed  change,  would  no 
loogBT  be  needed  and  would  not  be 
incorporated  into  the  proposed 
regulation.  TTiis  is  bsCTuae  piopoaed 
S  21.101(a)  would  require  me  use  of 
lalar  ragulatioos. 
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The  provisions  of  cunent  §  21.101(c), 
concerning  the  replacement  of 
reciprocating  engines  with 
turfoopropeller  engines,  are  not 
incorporated  into  the  proposed 
regulation.  A  change  of  this  nature 
would  be  considered  a  significant 
change,  and  compliance  writh  the 
regulations  in  e^ct  at  the  date  of 
application  for  the  change,  therefore, 
would  be  required. 

Section  21.101(d) 

This  proposed  paragraph  would  state 
that  an  application  for  a  change  to  a 
type  certificate  for  a  transport  category 
aircraft  would  be  efiective  for  5  years, 
and  an  application  for  a  change  to  a  type 
certificate  for  all  other  products  would 
be  effactive  for  3  years.  These  proposed 
efifiactivity  periods  for  an  application  are 
the  same  as  those  in  current  S  21.17  (c) 
and  (d)  for  an  application  for  a  type 
certificate.  Because  current  $  21.101 
requires  compliance  with  the 
regulations  incorporated  by  referoice  in 
the  type  certificate  and  beosuse  the 
certification  basis  of  the  original 
product  doesn't  change,  having  an 
efisctivity  period  for  an  application  for 
a  design  change  has  not  been  necessary. 
Under  the  proposed  §  21.101.  which 
would  require  meeting  the 
airworthiness  standards  in  efihct  at  the 
date  of  the  application  for  the  change, 
it  is  necessary  to  limit  the  efisctivity  of 
the  application  for  a  change,  to  support 
the  intent  of  the  proposed  regulation. 
This  proposed  section  would  state  that 
if  an  application  for  a  design  change 
expires,  an  applicant  may  file  a  new 
application  or  apply  for  an  extension  of 
the  original  application  as  in  present 
$  21.17(c)  and  (d). 

Section  21.101(e) 

This  proposed  paragraph  would 
contain  procedures  that  would  be 
qiplicable  far  changes  of  aircraft, 
aircraft  engines,  and  propellers  that 
have  been  type  certificated  using  the 
airwoithineas  standards  listed  in 
Oiaptar  1.  Proposed  paragraph  (eXl)  of 
S  21.101  would  mandate  that  die 
certification  basis  for  a  change  to  a 
product  certificated  under  the 
applicable  regulations  that  preceded 
parts  23,  25,  27.  29,  31,  3S,  or  35  would 
be  established  in  the  same  manner  as  a 
change  to  a  product  certificated  under 
one  of  theae  parts.  For  example,  an 
^plicant  wcnild  be  required  to  show 
cnnplianoe  with  the  latest 
amandmant(s)  under  part  23  that  would 
upphf  to  a  chmge  to  a  small  airplane 
originally  certificated  under  Pait3  of 
die  Qvil  Air  Regulations  (CAR  3).  A 
Changs  to  an  airplane  type  certificated 
nndsr  fecial  Fedaral  Aviatton 


Regulation  No.  41  (SEAR  41),  would  be 
handled  somewhat  difierenUy.  The 
SEAR  41  requirements  incorporated  by 
reference  in  the  type  certificate  of  such 
an  airplane  have  expired,  and  may  no 
longer  be  used  for  purposes  of  issuing 
certificates;  accordingly,  imder 
proposed  §  21.101,  only  the  latest 
amendments  of  the  part  23  requirements 
of  the  SEAR  41  certification  basis  would 
be  applicable  for  a  change  to  an  SEAR 
41  airplane  design. 

Applicability  of  this  proposed 
regulation  would  include  changes  to 
products  type  certificated  under 
%%  21.21  and  21.29.  In  addition.  Uiese 
proposed  procedures  would  be 
applicable  for  changes  of  aircraft  that " 
have  been  type  certificated  under 
§§  21.24.  21.25.  21.27.  and  special 
classes  of  aircraft,  where  a  part  of  the 
certification  basis  contains  regulations 
from  the  airworthiness  standuds  listed 
in  Chapter  1. 

At  first  glance,  because  some  of  the 
certification  basis  of  aircraft  type 
certificated  under  §§  21.24. 21.25.  21.27. 
and  special  classes  of  aircraft  do  not 
completely  consist  of  airworthiness 
standards  of  the  Federal  Aviation 
Regulatioiu,  aircraft  type  certificated 
under  these  regulations  may  not  appear 
to  completely  benefit  from  the 
procedures  of  this  proposed  rulemaking. 
However,  after  careful  consideration, 
the  EAA  has  determined  that  the  level 
of  safety  of  changes  to  an  aircraft  that 
has  been  type  certificated  under  any  of 
these  regulations,  would  benefit  from 
the  enhsmced  safety  associated  with  the 
appropriate  later  amendments  of  those 
portions  of  the  airworthiness  standards 
that  are  a  part  of  the  certification  basis. 
This  takes  into  consideration  that  the 
certification  basis,  in  some  cases,  may 
consist  of  airworthiness  standards  as 
well  as  other  requirements  found  by  the 
Administrator  to  be  necessary  to 
provide  an  equivalent  level  of  safety. 

Ear  example,  the  certification  basis  for 
a  special  dais  aircraft  or  primary 
category  aircraft  may  be  based,  in  part, 
on  portions  of  those  airworthiness 
standards  contained  in  Chapter  1  that 
were  found  by  the  Administrator  to  be 
appropriate  for  the  specific  type  design. 
Since  revisions  are  frequentiy  made  to 
the  airworthiness  standards  to  upgrade 
the  minimum  level  of  safisty  required  far 
civilian  aircraft  and  to  incorporate 
certification  standards  for  modem-state- 
of-the-art  technology,  it  seems  logical 
that  the  level  of  safety  of  changes  to 
special  class  aircraft  would  bsoafit  from 
compliance  with  the  later  airworthiness 
standards.  These  propoeed  prooeduraa 
would  apply  only  to  thoae  parts  erf  the 
csrtilkatfan  basia  that 


from  the  airworthiness  standards  listed 
in  Chapter  1. 

Joint  Aviation  Requirements.  JAR  22. 
is  a  published  regulation  being  used  as 
a  means  of  compuance  by  the  EAA  for 
gliden,  as  a  special  class  of  aircraft,  but 
this  regulation  is  not  listed  in  Chapter 
1;  therefore,  the  proposed  procedures 
would  not  be  applicable  in  this  case. 
Although  these  procedures  are  not 
intended  to  be  applicable  to  the  Joint 
Aviation  Requirements,  an  applicant 
may  comply  with  thee  procedures  when 
the  Administrator  finds  them  acceptable 
for  a  specific  application. 

Surplus  military  aircraft,  type 
certificated  in  the  restricted  category 
under  §  21.25(a)(2),  normally  are 
accepted  on  the  basis  of  the  previous 
military  qualificatioiu  acceptance  and 
service  record  in  lieu  of  showing 
compliance  with  airworthiness 
standards  in  Chapter  1.  However,  a 
change  to  these  aircraft  for  a  special 
purpose  operation  usually  is  not 
supported  by  the  military  service 
history  and  needs  to  comply  with  an 
airworthiness  standard.  Compliance 
with  the  later  amended  airworthiness 
standard  for  the  change  would  not  be 
appropriate  as  the  aircraft  did  not  meet 
an  airworthiness  standard  initially. 

Limited  category  aircraft  are  surplus 
military  aircraft.  mosUy  fit>m  World  War 
n.  that  were  type  certificated  under  Part 
9  of  the  Civil  Air  Regulations  for  use 
other  than  air  transport.  These  aircraft 
were  not  intended  to  carry  persons  or 
property  fat  compensation  or  hire,  and 
normally  were  accepted  on  the  basis  of 
their  previous  military  qualifications 
acceptance  and  service  record. 
However,  a  change  to  these  aircraft 
usually  is  not  supported  by  the  military 
service  history,  therefore,  the  change 
must  comply  with  appropriate 
airworthiness  standards.  It  seems  logical 
that  the  level  of  safety  of  changes  to 
aircraft  that  have  not  been  type 
certificated  to  an  airworthiness  standard 
would  not  benefit  from  compliance  with 
the  later  airworthiness  standards. 

Section  21.115 

The  type  certificate  holder  may  obtain 
approval  for  a  change  either  by 
•mwnrfii^  the  type  certificate  under 
S  21.101  or  by  obtaining  a  supplemental 
type  certificate  under  §21.115.  Any 
other  modifier  would  have  to  obtahi  a 
supplemental  tjrpe  certificate  under 
S  21.115.  There  should  not  be  a 
difference  in  the  certification  basis  far  a 
change  to  a  type  oertifinated  product 
between  theae  two  methods  of  approval, 
amended  type  certificate  or 
supplemental  type  certificate. 

Cunent  §  21.115  incorporates  dw 
provisiaiis  of  currant  S  21.101(a)  and  (b) 


by  reference,  making  the  provisions  of 
the  latter  section  equally  applicable  to 
applicants  for  supplemental  type 
certificates.  In  view  of  the  proposed 
changes  to  $  21.101,  it  is  necessary  to 
amend  §  21.115  to  refer  simply  to 
§  21.101  rather  than  specifically  to 
§  21.101(a)  and  (b).  This  would  not  be 
a  substantive  change. 

Section  25.2 

Current  §  25.2(c)  incorporates  the 
provisions  of  current  $§  21.101(aM2)  and 
(b)  by  reference,  addressing  the 
subsequent  revisions  to  the  special 
retroactive  r^ulations.  To  remain 
consistent  with  the  proposed  changes  to 
$  21.101,  it  is  necessary  to  amend 
S  25.2(c)  to  refer  to  §  21.101(a).  This 
would  not  be  a  substantive  change. 

Pqierwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

International  CompatibUity 

The  proposal  results,  primarily,  from 
a  recommendation  harmonized  with  the 
aviation  authorities  of  Canada  and 
Europe.  Similar  corresponding  changes 
to  reguletions  governing  type 
certification  procedures  for  changed 
products  are  being  proposed  by 
Transport  Canada  and  the  Joint  Aviation 
Authorities. 

Kegulatory  Evalnatian,  Sagnlalory 
Flexibility  Delerminalioa.  and  Trade 
Impart  Aseesament 

Changes  to  federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
Eedraal  agencies  to  promulgate  new 
regulatioiu  or  modify  existing 
r^ulations  only  if  the  potential  benefits 
to  society  outweigh  the  potential  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  Inquires  agencies  to  aulyta  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  efiEscts  of 
reguletory  changes  cm  international 
trade.  In  conducting  these  assessments, 
the  EAA  has  detennined  that  this 
proposed  nde:  (1)  would  generate 
benefits  exceeding  its  costs  and  is  not 
"significant"  as  defined  in  Executive 
Order  12866;  (2)  would  not  be 
"significant"  as  defined  in  DOT'S 
PoUdes  and  Procedures;  (3)  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities: 
and  (4)  would  not  restrain  intamational 
trade.  These  analjrses.  available  in  the 
docket,  an  sununariaed  below. 


Regulatory  Evaluation  Sununaiy 

The  following  «ii«riiMinn  of  costs  and 
benefits  is  provided  because  the 
propoeed  procedures  wrould  be 
eiqilidUy  incorporated  into  formal 
regulations.  By  administrative  policy, 
the  EAA  is  already  urging  designen  to 
show  that  certain  changed  products 
comply  writh  selected  amendments  that 
vfBte  adopted  after  the  initial 
application  for  type  certification  of  the 
bese  product.  It  is  likely  that  such 
administrative  decisions  would 
continue,  to  some  unknown  degree  for 
an  unknown  proportion  of  type 
certificated  products,  in  the  absence  of 
theproposed  rule. 

The  proposed  nde  woidd  not  initiate 
a  specific  certification  standard  or 
requirement  per  se.  but  instead,  Mrould 
formally  alter  the  manner  in  which 
existing  and  future  standards  iwould  be 
deterndned  to  be  applicable.  As  a  result, 
the  FAA  can  describe,  but  is  not  able  to 
quantify,  the  costs  and  benefits  of  the 
proposal.  A  quantification  of  the 
impects  would  require  a  forecast  of 
potential  future  changes  to  all  commuter 
and  transport  category  airplane  models; 
all  rotorcraft;  and  all  other  categories  of 
regulated  aircraft,  aircraft  engines,  and 
propellen.  In  addition,  a  quantified 
evaluation  would  require  a  review  of  all 
applicabfe  regulations  that  have  been 
adopted  during  the  intervening  period 
after  the  type  certification  of  the 
product,  plus  engineering  ^praisals  of 
the  intended  cluuages  for  eech  product, 
the  efEects  of  those  changes  on  other 
systfflns  and  components,  and  the 
economics  associated  vriih  bringing 
each  affected  system  and  component  up 
to  the  standards  of  the  intervening 
regtdations.  No  reasonably  accurate 
estimate  of  these  bctors  can  be  made. 

In  addition  to  the  absence  of  a 
comprehensive  estimate,  no  examples  of 
such  cost  estimates  are  available  for  this 
evaluation.  In  some  instances,  the  FAA 
has  urged  manufecturen  of  changed 
products  to  comply  widi  later 
regulations.  In  association  with  these 
actions,  individiial  manufscturers  of 
propoaed  changed  pnxhicts  have 
evaliiated  the  costs  and  benefits  that 
would  be  incurred  to  meet  the  pertinent 
standards.  Due  to  competitive  economic 
considerations,  however,  such 
information  is  considaied  propiietary 
and  is  not  available. 

The  ettributdde  costs  of  dds  proposal 
are  the  incremental  costs  that  would  be 
inciared  to  meet  any  additional  or  more 
stringent  standards,  adopted  after  die 
application  for  type  certification  of  the 
initial  product,  that  would  not  be 
required  in  die  afasenoB  of  this  pn^MsaL 
Similarly,  the  direct  benefit  of  the 


propossl  is  the  eugmented  sefety  that 
would  result  frtMU  meeting  such 
standards.  Although  the  attributabfe 
costs  and  benefits  cannot  actually  be 
quantified,  the  proposed  nde  is 
premised  on  an  analysis  to  verify  that 
any  actions  taken  pursuant  to  it  vrould 
be  cost  beneficial. 

As  noted  in  the  description  of  the 
proposal,  compliance  widi  later 
regulations  would  not  be  required  far  a 
change  that  is  not  classified  es  being 
significant,  for  those  arees  or 
components  not  affected  by  the  change, 
or  where  compliance  with  later 
r^ulations  would  not  contribute 
materially  to  the  level  of  safety  or  %rould 
be  "impractical."  Compliance  with  later 
amendments  would  be  considered 
impractical  if  the  applicant  can  show 
that  such  compliaiice  would  result  in 
costs  that  are  not  consistent  writh  the 
possible  safety  benefits.  Further 
guidance  on  the  definition  of  what 
constitutes  a  significant  change  would 
be  provided  in  an  advisory  circular. 

In  addition  to  the  benefits  of  any 
individual  action  taken  pursuant  to  the 
proposed  rule,  the  proposal  would  also 
geoerate  procedural  benefits.  The 
fonnalization  of  this  policy  by 
regulation  woidd  expedite  decisions 
about  the  certification  basis  of  proposed 
changed  products  and,  therefare,  would 
provide  menu&cturen  and  modifien 
with  eeiiier  and  more  dependable 
infarmation  on  which  to  base  their 
product  development  decisions.  In 
addition,  the  proposed  procedures  have 
been  harmonized  with  the  foreign 
aviation  authorities  of  Canada  and 
Europe  and  the  resulting  common 
standards  would  reduce  the  costs  and 
delays  necessary  to  formally  determine 
and  fulfill  Hi—irnilT  international 
requirements. 

Although  the  attributabfe  costs  and 
benefits  of  the  proposed  rule  cannot  be 
quantified,  the  FAA  holds  diat  it  would 
be  cost  benefidaL 

Regulatory  Flexibility  Detannination 

The  Regulatory  Flexibility  Act  of  1960 
(RFA)  was  enacted  by  Confess  to 
ensure  that  small  entities  sre  not 
unnecessaiify  or  disproportionatefy 
burdened  by  Goverxunent  legulatioiis. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  prqposed  rule 
would  halve  a  significant  economic 
impact,  dther  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
ratities.  FAA  Order  2100.14A, 
Regulatory  Flexfbilify  Critaria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  con^ilying  widi  RFA  review 
lequiiementa  in  FAA  rulemaking 
actions.  The  propoeed  amandmenta 
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would  not  have  a  significant  •conomic 
impact  on  a  substantial  number  of  small 
entities. 

Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  Instead, 
the  proposed  type  certification 
procediues  for  changed  products  have 
been  harmonized  with  those  of  foreign 
aviation  authorities  and  would  lessen 
the  restraints  on  trade. 

Federalism  ImpUcatioiis 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reascms  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  In  additicm.  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  ntunber  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
flexibility  Act  This  proposal  is 
oonsiderBd  ncmsignificant  under  DOT 
Regulatory  Policies  and  Procedtires  (44 
FR 11034;  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  prc^rasal, 
including  a  Regulatory  Flexibility 
Detenninatim  and  Intematiraial  Trade 
Impact  Anal]rsis,  has  bem  placed  in  the 
dodut  A  copy  may  be  d>tained  by 
contacting  the  person  identified  under 
TOR  FUnTHEM  WTOWHaTION  CONTACT. 

UstafSabfacts 

UCFRPaitll 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

14CFRPmt21 

Aircraft,  Aviatitm  safsty.  Safsty.  Type 
certification 


14  an  Part  25 

Aircraft,  Aviation  safety.  Safsty,  Type 
certification 

The  Propoeed  Amendments 

Accordingly,  the  FAA  proposes  to 
amend  14  C7R  parts  11,  21,  and  25  as 
follows: 

PART  11-QBCRAL  RULEMAKMQ 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 


:  49  U.S.C  106(g),  40101. 40103. 
40105.  40109.  40113. 44110, 44502, 44701— 
44702,44711.46102. 

2.  The  first  sentence  of  $  11.11  is 
revised  to  read  as  follows: 


f11.11 

Official  FAA  records  relating  to 
rulmnaking  actions  are  maintahied  in 
currmt  docket  form  in  the  Office  of  the 
Chief  Covmsel.  These  records  include: 
Proposals,  notices  of  proposed 
rulnnaking,  written  material  received  in 
response  to  notices,  petitions  for 
rulemaking  and  exempticms,  written 
material  rweived  in  response  to 
summaries  of  petitions  for  rulemaking 
and  exemptions,  petitions  for  rehearing 
or  reconsideration,  petitions  for 
modification  or  revocation,  notices 
denjring  petitions  for  rulemaking, 
notices  granting  or  denying  exemptions, 
summaries  required  to  be  publisfauBd 
under  §  11.27,  special  conditions 
required  as  prescribed  under  §S  21.16  or 
21.101(c).  written  material  received  in 
response  to  published  special 
conditions,  reports  of  proceedings 
conducted  under  §  11.47,  notices 
denying  proposals,  and  final  rules  or 
wder.  •  •  • 

PART  21— CERTmCATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 


r  42  U.S.C  7572: 49  U.S.C 
106(g).  40105,  40113.  44701-44702,  44707, 
44709, 44711, 44713, 44715, 45303. 

4.  Section  21.19  is  revised  to  read  m 
follows: 


121.19 


'type 


Each  person  wdio  proposes  to  diange 
a  product  must  apply  far  a  new  tjrpe 
ontificate  if  the  Administrator  finds  that 
the  propoeed  change  in  design,  power, 
thrust,  or  weight  is  so  extensive  that  a 
substantially  complete  invastigaticm  of 
complianoe  with  toe  applicabfe 
regulations  is  raquirad. 


5.  Section  21.101  is  revised  to  read  as 
follows: 

121.101    Dsslgnellon  e>  sppWcaMe 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  applicant  for  a 
change  to  a  type  certificate  must  show 
that  the  changed  product  complies  with: 

(1)  Each  regulation  in  parts  23,  25, 27. 
29,  31.  33,  and  35  of  this  chapter  that 

is  applicable  to  the  changed  product 
and  that  is  in  effect  at  the  date  of  the 
application  for  the  change;  and 

(2)  Parts  34  and  36  of  this  chapter. 

(b)  The  applicant  may  show  that  the 
changed  product  complies  with  an 
earlier  amendment  of  a  regulation 
required  by  paragraph  (a)(1)  of  this 
section,  and  of  any  other  regulation  the 
Administrator  finds  is  directly  related, 
provided  that  the  amended  R^ulation 
does  not  precede  either  the 
corresponding  regulation  in  $§  23.2, 
25.2, 27.2,  or  29.2  of  this  chapter,  or  the 
corresponding  regulation  incorporated 
by  refinence  in  the  type  certificate: 

(1)  Fot  a  change  the  effect  of  which, 
combined  with  dl  previous  relevant 
changes,  the  Administrator  finds  is 
nonsignificant; 

(2)  For  eech  area,  system,  component, 
equipment,  or  appliance  that  the 
Adxninistntor  finds  is  not  affected  by 
the  change;  and 

(3)  For  each  area,  system,  omiponent. 
equipment,  or  appUanoe  that  is  affected 
by  the  change,  if  the  Administrator  also 
fiinds  that  compliance  with  a  regulaticm 
described  in  paragraph  (aMD  of  this 
section  would  not  contribute  materially 
to  the  level  of  safety  of  the  changed 
product  or  would  bis  impractical. 

(c)  If  the  Administrator  finds  that  the 
regulaticms  in  effect  at  the  date  of  the 
application  for  the  change  do  not 
provide  adequate  standuds  with  respect 
to  the  proposed  change  because  of  a 
novel  or  unusual  des^  fisature.  the 
applicant  must  also  comply  with  special 
conditions,  and  amendments  to  those 
special  conditions,  prescribed  under  the 
provisions  of  §  21.16.  to  i»ovide  a  level 
of  safety  equal  to  that  established  by  the 
regulaticms  in  efiisct  at  the  date  of  the 
application  for  the  change. 

(d)  An  application  for  a  diange  to  a 
type  certificate  for  a  transport  category 
aircraft  is  effective  for  5  years,  and  an 
application  for  a  diange  to  any  other 
type  certificate  is  efiisdive  for  3  yean. 
If  the  change  has  not  been  approved,  or 
it  is  dear  that  it  will  not  be  approved 
under  the  time  limit  established  under 
diis  paragraph,  the  applicant  may — 

(1)  File  a  new  application  far  a  change 
to  tlM  type  certificate  and  comply  Mrith 
all  the  provisions  of  paragraph  (a)  of  this 


section  applicable  to  an  original 
application  for  a  change;  or 

(2)  File  for  an  extension  of  the  original 
application  and  comply  with  the 
provisions  of  paragraph  (a)  of  this 
section  for  an  effisctive  date  of 
application,  to  be  selected  by  the 
applicant,  not  earlier  than  the  date  that 
precedes  the  date  of  approval  of  the 
change  by  the  time  period  established 
under  this  paragraph  for  die  original 
application  for  the  change. 

(e)  For  purposes  of  this  section,  "each 
regidation  that  is  applicable  to  the 
change"  indudes: 

(1)  Each  regulation  that  is  applicable 
to  the  change  that  would  apply  to  the 
same  change  in  a  product  type 
certificated  prior  to  the  codification  of 
the  applicable  part(8)  of  this  chapter,  if 
that  product  were  type  certificated  at 
the  date  of  the  application  for  the 
change;  and 

(2)  Each  regulation  that  the 
Administrator  found  to  be  appn^niate 
to  a  product  type  certificated  under 


$§  21.24,  21.25,  at  21.27,  or  an  aircraft 
type  certificated  under  §  21.17(b).  where 
the  type  certificate  incorporated 
r^ulations  from  parts  23,  25,  27, 29, 31, 
or  35,  based  on  the  nature  of  the  product 
design  and  the  propoeed  change. 

'  6.  Paragraph  (a)  of  21.115  is  revised  to 
read  as  follows: 

C21  lis      AiMiltoaltl*  Mwiih— — 1» 

(a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
altered  product  meets  applicable 
requirements  specified  in  §  21.101  and, 
in  the  case  of  an  acoustical  change 
described  in  §  21.93(b),  show 
compliance  with  the  applicable  noise 
requirements  of  part  36  of  this  chapter 
and,  in  the  case  of  an  emissions  change 
described  in  S  21.93(c).  show 
compliance  with  the  applicable  fuel 
venting  and  exhaust  onissions 
requirements  of  part  34  of  this  chapter. 


PART  25-^AIRWORTHmESS 
STANDARDS:  TRANSPORT 
CATEQORY  AIRPLANES 

7.  The  authority  dtation  fat  part  25 
continues  to  read  as  follows: 

AaAmttp  49  U.S.C  106(g).  40113. 44701- 
44702,44704. 

8.  Paragraph  (c)  of  §  25.2  is  revised  to 
read  as  follows: 


|2Sl2 


(c)  Compliance  writh  subsequent 
revisions  to  the  sections  specified  in 
puagraph  (a)  or  (b)  of  this  section  may 
be  elected  at  may  be  required  in 
accoedance  with  §  21.101(a)  of  this 
chapter. 

bsusd  in  Washington.  DC,  on  ^xil  22, 
1997. 

AvaL.»OM, 

Acting  Dinctor,  Aiiaaft  Certification  Savice. 
[FR  Doc.  97-11205  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  DniQ  Administration 
(Doctot  No.  •7D-014q 

wnsniBDonai  conference  on 
Hermonieatlon;  Draft  OuldeMne  on 
■npumee;  neerauei  sorvenn; 
AvaNal}imy 

AOCNCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Impurities: 
Residiial  Solvents."  The  dnit  guideline 
was  prepared  imder  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Himian  Use  (ICH). 
The  draft  guideline  recommends 
acceptable  amounts  of  residual  solvents 
in  pharmaceuticals  for  the  safety  of  the 
patient,  and  recommends  the  use  of  less 
toxic  solvents  in  the  manufacture  of 
drug  substances  and  dosage  forms. 
DATES:  Written  comments  by  June  16, 
19B7. 


Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-827- 
4573. 

RM  RNmCft  WtFOimAnOH  CONTACT: 
Regarding  the  guideline:  John  J.  Gibbs, 
Center  for  Drug  Evaluation  and 
Research  (HFI>-820).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301- 
443-3490. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  AfEairs  (HFY-20), 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-827-0864. 


TARY  MF0MNAT10N:  In  recent 
yean,  many  important  initiatives  have 
iwen  imdertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development  One  of 
the  goals  of  harmonization  is  to  identify 


and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
frt>m  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  ^pan. 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research. 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
ManufiKrturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  November  7. 
1996.  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entiUed 
"Impurities:  Residual  Solvents"  should 
be  made  available  for  public  comment. 
The  draft  guideline  is  the  product  of  the 
Quality  Ejqiert  Working  Group  of  the 
ICH.  Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Quality 
Expert  Working  Group. 

Residual  solvents  in  pharmaceuticals 
are  organic  volatile  chemicals  that  are 
used  or  produced  in  the  synthesis  of 
drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  They  are 
not  completely  removed  by  practical 
manufiirturing  techniques.  The  draft 
guideline  recommends  acceptable 
amounts  of  residual  solvents  in 
pharmaceuticals  for  the  safety  of  the 
patient.  The  draft  guideline 
recommends  the  use  of  less  toxic 
solvents  and  describes  levels  considered 
to  be  toxicologically  acceptable  for  some 
residual  solvents.  The  draft  guideline 
applies  to  residual  solvents  in  drug 
substances,  excipients.  and  drug 
products,  and  to  all  dosage  forms  and 
routes  of  administration.  The  draft 
guideline  does  not  apply  to  potential 
new  drug  substances,  excipients.  or 
drug  products  used  during  the  rliniral 


research  stages  of  development,  nor 
does  it  apply  to  existing  marieeted  drug 
products. 

Appendices  4. 5,  and  6  (toxicity  data 
for  Class  1 ,  Class  2,  and  Class  3 
solvents)  are  not  published  with  the 
draft  guideline,  but  may  be  seen  at  the 
Dockets  Management  Branch  (address 
above)  and  are  available  via  the  Internet 
using  the  Worid  Wide  Web  (WWW) 
(http://www.fda.gov/cder/ 
guidance.htm). 

This  guideline  represents  the  agency's 
current  thinking  on  acceptable  amounts 
of  residual  solvents  in  pharmaceuticals. 
It  does  not  create  or  confiar  any  rights  for 
or  on  any  person  and  doe*  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  ^iplicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  16,  1997,  submit  to  the  Dockets. 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  WWW  '(http^/www.fda-gov/cder/ 
guidance.htm). 

The  text  of  the  draft  guideline  follows: 

iBpvWas:  EasidMl  Soivenis 
1.  Inlrodnctkta 

The  obiective  of  thi«  guideline  is  to 
recommend  acceptable  amounts  for  residual 
solvent*  in  pharmaceuticals  for  the  safety  of 
the  patient  The  guideline  recommends  use 
of  leM  toxic  solvents  and  describes  levels 
considered  to  be  toxicologically  acceptable 
for  some  residual  solvents. 

Residual  solvents  in  pharmaceuticals  are 
defined  here  as  organic  volatile  rhumiraU 
that  are  used  or  produced  in  the  synthesis  of 
drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  They  are  not 
completely  removed  by  practical 
manufacturing  techniquss.  Appropriate 
selection  of  the  solvent  for  the  synthesis  of 
drug  substance  may  enhance  the  yield,  or 
determine  charactaristics  such  as  crystal 
form,  purity,  and  solubility.  Therefore,  the 
solvent  may  sometimes  be  a  critical 
parameter  in  the  synthetic  process.  This 
guideline  does  not  address  solvents 
deliberately  used  as  excipients  nor  does  it 
address  solvates. 

Since  there  is  no  therapeutic  benefit  from 
residual  solvents,  all  residual  solvents  should 
be  removed  to  the  extent  possible  to  meet 
product  specifications,  good  manufacturing 
practices,  or  otharquali^  baaed 


requirements.  Drug  products  should  contain 
no  higher  levels  of  residual  solvents  than  can 
be  supported  by  safety  data.  Some  solvents 
that  are  known  to  cause  unacceptable 
toxicities  (Class  1,  Table  1)  should  be 
avoided  in  the  production  of  drug 
substances,  excipients,  or  drug  products 
unless  their  use  can  be  strongly  justified  in 
a  risk-benefit  assessment  Some  solvents 
associated  with  less  severe  toxicity  (Class  2, 
Table  2]  should  be  limited  in  order  to  protect 
patients  from  potential  adverse  effects. 
Ideally,  less  toxic  solvenU  (Class  3,  Table  3) 
should  be  used  where  practical.  The 
complete  list  of  solvents  included  in  this 
guideline  is  given  in  Appendix  1. 

The  lists  are  not  exhaustive  and  other 
solvents  can  be  used  and  later  added  to  the 
list  Recommended  limits  of  Class  1  and  2 
solvents  or  classification  of  solvents  may 
change  as  new  safety  data  become  available. 
(The  process  for  updating  and  maintaining 
the  guideline  is  under  review  by  the  ICH 
Steering  Committee.)  Supporting  safety  data 
in  a  marketing  application  for  a  new  drug 
product  containing  a  new  solvent  may  be 
based  on  concepts  in  this  guideline  or  the 
concept  of  qualification  of  impurities  as 
expressed  in  the  guideline  for  drug 
substances  (Q3A,  Impurities  in  New  Drug 
Substances)  or  drug  product  (Q3B.  Impurities 
in  New  Dr\ig  Products)  or  all  three 
guidelines. 

2.  Saqie  of  the  GnideUae 

Residual  solvents  in  drug  substances, 
excipients,  or  drug  products  are  within  the 
scope  of  this  guideline.  Therefore,  testing 
should  be  performed  for  residual  solvents 
when  production  or  purification  processes 
are  known  to  result  in  the  presence  of  such 
solvents.  Although  manufacturers  may 
choose  to  test  the  drug  product,  a  cumulative 
method  may  be  used  to  calculate  the  residual 
solvent  levels  in  the  drug  product  from  the 
levels  in  the  ingredients  used  to  produce  the 
drug  product.  If  the  calculation  results  in  a 


level  below  that  recommended  in  this 
guideline,  no  testing  of  the  drug  product  fior 
residual  solvents  need  be  considered.  If, 
however,  the  calculated  level  is  above  the 
recommended  level,  the  drug  product  should 
be  tested  to  ascertain  whether  the 
formulation  process  has  reduced  the  relevant 
solvent  level  to  within  the  acceptable 
amount  The  drug  product  should  also  be 
tested  if  a  Class  1  or  Class  2  solvent  is  used 
during  its  manufacture.  If  no  Class  1  or  Class 
2  solvent  is  used  in  the  manufacture  or 
purification  of  the  drug  substance,  excipient 
or  drug  product,  then  a  statement  by  the 
applicant  or  vendors  to  that  effect  would  be 
acceptable  and  no  testing  wrould  be 
necessary. 

This  guideline  does  not  apply  to  potential 
new  drug  substances,  excipients,  or  drug 
products  used  during  the  clinical  research 
stages  of  development,  nor  does  it  apply  to 
existing  maiteted  drug  products. 

The  guideline  applies  to  all  dosage  forms 
and  routes  of  administration.  Higher  levels  of 
residual  solvents  may  be  acceptable  for  short- 
term  (e.g..  30  days  or  less)  or  local 
application.  Justification  for  these  levels 
should  be  made  on  a  case-by-case  basis. 

Given  the  implications  of  this  guideline  for 
the  pharmaceutical  industry  and  suppliers,  a 
period  of  transition  (approximately  2  years) 
will  be  provided  when  the  guideliiie  is 
Gnahzed  and  implemented  according  to 
regional  procedures  (Step  5).  See  Appendix 
2  for  additional  background  information 
related  to  residual  solvents. 

3.  General  Principles 

3.1  Classification  of  Residual  Solvents  by 
Risk  Assessment 

The  term  "tolerable  daily  intake"  (TDI)  is 
used  by  the  International  Program  on 
rhomiral  Safisty  (IPCS)  to  describe  exposure 
limits  of  toxic  chemicals,  and  the  term 
"acceptable  daily  intake"  (ADI)  is  used  by 
the  Worid  Health  Organization  (WHO)  and 


other  national  and  international  health 
authorities  and  institutes.  The  new  term 
"permitted  daily  exposure"  (PDE)  is  defined 
in  the  present  guideline  as  a 
pharmaceutically  acceptable  intake  of 
residual  solvents  to  avoid  confusion  of 
diffsring  values  for  ADI's  of  the  same 
substance. 

Residual  solvents  assessed  in  this 
guideline  are  listed  in  Appendix  1  by 
common  names.  They  were  evaluated  for 
their  possible  risk  to  human  health  and 
placed  into  one  of  three  classes  as  follows: 

(1)  Class  1  solvenU:  Solvents  to  be 
avoided — 

Known  human  carcinogens,  strongly 
suspected  hmniin  csrcinogens,  and 
environmental  hazards. 

(2)  Class  2  solvents:  Solvents  to  be 
limited — 

Nongenotoxic  animal  cardnogeiu  or 
possible  causative  agents  of  other  irreversible 
toxicity  such  as  neurotoxicity  or 
teratogenicity;  solvents  suspected  of  other 
significant  but  reversible  toxicities. 

(3)  Class  3  solvents:  Solvents  writh  low 
toxic  potential — 

Solvents  with  low  toxic  potential  to  man; 
no  health  based  exposure  limit  is  needed. 
Class  3  solvents  have  nJE's  of  50  milligrams 
(mg)  or  more  per  day. 

3.2  Methods  for  Establishing  Exposure  Limits 

See  Appendix  3  for  an  explanation  of  the 
method  used  to  establish  exposure  limits. 

3.3  C^Hions  for  Describing  Umits  of  Qass  2 
Sohmts 

Two  options  are  available  when  setting 
limits  for  Class  2  solvents. 

Option  1:  The  concentntion  limits  in  parts 
per  million  (ppm)  stated  in  Table  2  can  be 
used.  They  were  calculated  using  equation 
(1)  below  by  —miming  a  product  mass  of  10 
grams  (g)  administered  daily. 


(1) 


Concentration    (ppm)    =     IQQ^os 


.£CEI 


Here,  the  PDE  is  given  in  terms  of  mg/day 
and  dose  is  given  in  g/day. 

These  limits  are  considered  acceptable  for 
all  substances,  excipients,  or  products 
whatever  the  dose  and  use.  Therefore,  this 
option  may  be  applied  if  the  daily  dose  is  not 
known  or  fixed.  Any  excipient  or  drug 
substance  that  meets  the  limits  given  in 
Option  1  therefore  may  be  used  in  any  drug 
product  However,  it  is  not  considraed 
necessary  for  each  component  of  the  drug 
product  to  comply  with  the  limits  given  in 
Option  1. 


Option  2:  The  PDE  in  terms  of  mg/day  as 
stated  in  Table  2  can  be  used  with  the  imown 
miiiriniiiiii  daily  dose  and  equation  (1)  above 
to  determine  the  concentration  of  residual 
solvent  allowed  in  drug  product  Such  limits 
are  considered  acceptabfe  provided  that  it 
has  been  demonstrated  that  the  level  has 
been  reduced  to  the  practical  minimum.  Le., 
the  limits  are  realistic  in  rafation  to  the 
manufacturing  capability  and  reflect 
contemporary  manufacturing  standards, 

Option  2  may  be  applied  by  adding  the 
amounts  of  a  residual  solvent  present  in  each 


ose 


of  the  components  of  the  drug  product  The 
siun  of  the  amounts  of  solvent  per  day  should 
be  less  than  that  given  by  the  PDE. 

Consider  sn  example  of  the  use  of  Option 
1  and  Option  2  applied  to  acetcmitrila  in  a 
drug  product  The  permitted  daily  exposure 
to  acetonitrile  is  4.1  mg  per  day:  tiius  the 
Option  1  limit  is  410  ppm.  The  maximum 
admixustered  daily  mass  of  a  drug  product  is 
5.0  g,  and  the  drug  product  contains  two 
excipients.  The  composition  of  the  drug 
product  and  content  of  residual  acetonitrile 
is  given  in  the  following  table. 


Component 

Amount  in  tormulBtion 

AoetonHnie  cofitont 

Daiy  exposure 

Drug  substance 
Fxcipientl 

0.3  g 
0.9  g 
3.8g 

800  ppm 
400ppm 
SOOppm 

0.24  mg 
0.36  mg 
3.04  mg 
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Conipon6n( 

Amount  in  tormulation 

Acetonithie  content 

Daity  exposure 

Dnig  product 

5.0  g 

728  ppm 

3.64  mg 

Excipient  1  meets  the  Option  1  limit,  but 
the  drug  substance,  excipient  2,  and  drug 
(Hoduct  do  not  meet  the  Option  1  limit. 
Nevertheless,  the  product  meets  the  Option 


2  limit  of  4.1  mg  per  day  and  thus  conforms 
to  the  recommendations  in  this  guideline. 

Consider  another  example  using 
acetonitrile  as  residual  solvent  The 
maximum  administered  daily  mass  of  a  drug 


product  is  5.0  g.  and  the  dnig  product 
contains  two  excipients.  The  composition  of 
the  drug  product  and  content  of  residual 
acetonitrile  is  given  in  the  following  table. 


Component 

Amount  in  formulalion 

Acetonitrile  content 

Deity  expoeure 

Drug  substance 
Excipient  1 

Drug  product 

0.3  g 
0.9  g 
3.8  g 
5.0  g 

SOOppm 
2,000  ppm 
800  ppm 
1,016  ppm 

024  mg 
1.80  mg 
3.04  mg 
5.06  mg 

In  this  example,  the  product  meets  neither 
the  Option  1  nor  the  Option  2  limit  according 
to  this  stunmation.  The  manufacturer  could 
test  the  drug  product  to  determine  if  the 
formulation  process  reduced  the  level  of 
acetonitrile.  If  the  level  of  acetonitrile  was 
not  reduced  during  formulation  to  the 
allowed  limit,  then  the  manufacturer  of  the 
drug  product  should  take  steps  to  reduce  the 
amount  of  acetontirile  in  the  drug  product  If 
all  of  these  steps  fail  to  reduce  the  level  of 
residual  solvent,  in  exceptional  cases  the 
manufacturer  could  provide  a  summary  of 
efforts  made  to  reduce  the  solvent  level  to 
meet  the  guideline  value,  and  provide  a  risk- 
benefit  analysis  to  support  allowing  the 
product  with  residual  solvent  at  a  higher 
leveL 


3.4  Analytical  Procedures 

Residual  solvents  are  typically  determined 
using  chromatognphic  techniques  such  as 
gas  chromatography.  Any  harmonized 
procedures  for  determining  levels  of  residual 
solvents  as  described  in  the  pharmacopoeias 
should  be  used,  if  feasible.  Otherwise, 
manufacturers  would  be  free  to  select  the 
most  appropriate  validated  analytical 
procedure  for  a  particular  application.  If  only 
Class  3  solvents  are  present,  a  nonspecific 
method  such  as  loss  on  drying  may  be  used. 

Validation  of  methods  for  residiial  solvents 
should  conform  to  ICH  guidelines 
"Validation  of  Analytical  Procedures: 
Definition  and  Terminology"  and 
"Validation  of  Analytical  Procedures: 
Methodology." 


4.  Umiti  ofRwidnal  Sohrenis 

4.1  Solvents  to  Be  Avoided 

Solvents  in  Class  1  should  not  be 
employed  in  the  manufacture  of  drug 
substances,  excipients,  and  drug  products 
because  of  their  imacceptable  toxicity  or  their 
deleterious  environmental  effect.  However,  if 
their  use  is  unavoidable  in  order  to  produce 
a  drug  product  with  a  significant  therapeutic 
advance,  then  their  levels  should  be 
restricted  as  shown  in  Table  1,  unless 
otherwise  justified.  Toxicity  data  for  Class  1 
solvents  are  summarized  in  Appendix  4.  The 
solvent  1,1,1,-Trichloroethane  is  included  in 
Table  1  because  it  is  an  environmental 
hazard.  The  stated  limit  of  1500  ppm  is  based 
on  a  review  of  the  safety  data. 


Table  l.— Class  l  Solvents  in  Pharmaceutical  Products 
(Solvents  That  Should  Be  Avoided) 


Solvent 

Concentration  Limit  ppm 

Concern 

Benzene 

Carbon  tetractikxide 
12-Oichloroettiane 
1,1-DicNoroettiene 
1,1,1-Trichloroethane 

2 

4 
5 
8 
1.500 

Carcinogen 

Toxic  and  environmental  ha7ard 

Toxic 

Toxic 

Environmental  hazard 

4.2  Solvents  tq  Be  Limited 

Solvents  in  Table  2  should  be  limited 
in  pharmaceutical  products.  PDE's  are 
given  to  the  nearest  0.1  mg/day  and 


concentrations  are  given  to  the  nearest 
10  ppm.  The  stated  values  do  not  reflect 
the  necessary  analytical  precision  of 
determination.  Precision  should  be 


determined  as  part  of  the  vtdidation  of 
the  method.  Available  toxicity  data  are 
summarized  in  Appendix  5. 


Table  2.— Class  2  Solvents  in  Pharmaceutical  Products 


Solvent 

POE(mg^lay) 

CoiKenli  alien 
Limit  (ppm) 

Acelonrtnle 
CNorabenzene 

ff 

4.1 

3,6 

06 

38J 

16.7 

&0 

1.0 

109 

410 
360 

Cydohexane 

1,2-Dichloroethene 

OicNoromettiane 

1.2-Dimelhoxye(hme 

N.N-Oinwttiylacet«nide 

60 

3.880 

1370 

600 

100 
1,090 

Table  2.— Class  2  Solvents  in  Pharmaceutical  Prooucts— Continued 


Solvent 

POE(mgUay) 

Concenlnlian 
LMKppm) 

N,N-DtfnethytformanMd8 

' 

06 

860 

1,4-Dioxane 

3J 
1.6 

360 
160 

cHJi  Kjxyeu  hbkn 

Ethylenaglycol 

3.1 

310 

Formamide 

2.2 

220 

Hexane 

2S 

290 

Methanol 

300 

3.000 

2  Mothoxyethpnol 

05 

50 

Mattiytouiyl  ketone 

05 

50 

Meltiylcyclohexane 

11J 

1.180 

N-Mettiylpyrrolidone 

404 

4J40 

NHiontettiane 

05 

SO 

Pyridine 

- 

ZO 

200 

Sultelane 

~ 

14 

160 

Telralin 

IJQ 

100 

Toluene 

6.9 

800 

1.1,2-Trlchloroelhene 

06 

80 

Xylene' 

21.7 

2,170 

•  usually  60%  m-xylene,  14%  p-xylene,  9%  o-xytenewHh  17%  ethyl  benzene. 


4.3  Solvents  with  Low  Toxic  Potential 

Solvents  in  Class  3  (shown  in  Table  3)  may 
be  regarded  as  less  toxic  and  of  lower  risk  to 
human  health.  Class  3  includes  no  solvent 
known  as  a  human  health  hazard  at  levels 
normally  accepted  in  pharmaceuticals. 
However,  there  are  no  long-term  toxicity  or 


carcinogenicity  studies  for  many  of  the 
solvents  in  Class  3.  Available  data  indicate 
that  they  are  less  toxic  in  acute  at  short-tann 
studies  and  n^ative  in  ganotoxicity  studies. 
It  is  considered  that  amounts  of  these 
residual  solvents  of  50  mg  per  day  or  less 
(corresponding  to  5000  ppm  or  0.5  percent 


under  Option  1]  would  be  acceptable  withool' 
jostificatiorL  Ifigher  amounts  may  also  be 
acceptable  provided  they  are  reaUstic  in 
relation  to  manufacturing  capability  and 
good  mannfartiiring  practice.  AvailaUe 
toxicity  data  for  Qus  3  solvents  an 
summarized  in  Appendix  6. 


Table  3.— Class  3  Solvents  Which  Should  Be  Umited  by  GMP  or  Other  QuALmr-BASED  Requirements 

AceticAcid 

Heptane 

Acetone 

Isobutyl  acetate 

Anisoie 

Isopropyl  acetate 

1-Butanol 

IMethyl  acetate 

2-Butanol 

3-Methyl-1-t)utanol 

Butyl  Acetate 

Methylethyi  ketone 

ferf-Butylmethyl  ether 

Methylisobutyl  ketone 

Cumene 

2-Melhy(-1iXopanol 

Dimethylsulfoxide 

Pentane 

Ethanol 

l-Propand 

Ethyl  acetate 

1-Pentanol 

Ethyl  ether 

2-Propanol 

Ethyl  formate 

Propyl  acetate 

Formic  ackJ 

Tetrahydrohjran 

4.4  Additional  Solvents 

The  foUowring  solvents  (Table  4)  may  also 
be  of  interest  to  manufacturers  of  excipirats. 


drug  substances,  or  drug  products.  However, 
no  adequate  toxicological  data  on  which  to 
base  a  PDE  were  found.  Manufacturers 


should  supply  {ustification  far  residual  leveb 
of  these  solvents  in  pharmaceutical  products. 


Table  4.— Solvents  for  Which  No  Adequate  Toxicological  Data  Were  Found 


1 ,1  -Oiethoxypropane 
1 ,1-Oimelhoxymelhane 
2,2-Oimethoxypropane 
Isooctane 
Isopropyl  elher 


MethyKsopropyi  ketone 
MethyHetrahydrofuran 
Petroleum  ether 
Trichlofoaoelic  acid 
Trilluoroaoelic  add 


Glaasaiy 

Ganotaxic  coioiu^gens:  Caidnogans  that 
produce  cancer  by  aSBCting  genes  or 
'^^"nmnsmiMis 


LOASL  Afatmviatian  for  lowest-observed- 
advene  enact  leveL 

i.QEL- Abbnviatioa  far  knvest-obaerved 
efbct  leveL 


loweat-obeaved-advmee  effect  Jn«/:  The 
lowest  doae  of  a  substance  in  a  study  or 
group  of  studies  that  produces  biologically 
rignifirant  increases  in  frequency  or  severity 
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of  haimful  eCEscts  in  the  e)qxMed  humans  or 
animals. 

Lowest-observed  effect  level:  The  lowest 
dose  of  substance  in  a  study  or  group  of 
studies  that  produces  biologically  significant 
increases  in  frequency  or  severity  of  any 
efiiscts  in  the  exposed  humans  or  animals. 

Modifying  factor  A  hctor  determined  by 
professional  judgment  of  a  toxicologist  and 
applied  to  bioassay  data  to  relate  that  data 
safely  to  himians. 

NEL:  Abbreviation  for  no  effect  level. 

Neurotoxicity:  The  ability  of  a  substance  to 
cause  adverse  effiscts  on  the  nervous  system. 

NOAEL:  Abbreviation  for  no-observed- 
adverse  effect  level. 

No  effect  level:  The  dose  of  substance  at 
which  there  are  no  biologically  significant 


So^^ent 


Ac8(icacid 
Acetone 

Acetonitnle 
Anisote 
Benzene 
1-Butanol 

2-eutanol 


Butylj 
larf^utylmethyl  ether 
Cart>on  tetrachloride 
CNbrobenzene 
Chlorotonn 
Cunene 

Cyciohexane 
1,2-Oichloroethane 


1.1-t)ichloroe<hene 

1,2-Oichkxoethene 

Dichloromettiane 

1 ,2-Offnethoxyethanee(her 


N,N-Oime(hylacelamide 
N.N-Oime(hylfonnafnide 
Dimethyl  sulfoxide 


1,4-Oioxane 

Elhwwl 

2-Cthoxyeihanol 
Ethyl  acetate 
Ethytonegiyool 

Ethyl  etiier 


Ettiyl  lonnate 
FonnaiTMdB 
Forme  acid 


Hexane 

laobutyl  acetate 
Isopropyl  acetate 


increases  in  frequency  or  severity  of  any 
effects  in  the  exposed  humans  or  animals. 

NOEL:  Abbreviation  for  no-observed  effect 
level. 

No-observed-adverse  effect  level:  The  dose 
of  substance  at  which  there  are  no 
biologically  significant  increases  in 
frequency  or  severity  of  harmful  effects  in  the 
exposed  humans  or  animals. 

No-observed-effect  level:  The  dose  of 
substance  at  which  there  are  no  biologically 
significant  increases  in  frequency  or  severity 
of  any  observed  effects  in  the  exposed 
humans  or  animals. 

PDE:  Abbreviation  for  permitted  daily 
exposure. 

Permitted  daily  exposure:  The  maximum 
acceptable  intake  per  day  of  residual  solvent  - 
in  pharmaceutical  products. 


Other  Mames 

• 

Ethanoicactd 

Class  3 

2-Propanone 

Class  3 

Propan-2-one 

Ctass2 

Methoxyfoenzene 

C<ass3 

Benzol 

Classl 

/vButyl  alcohol 

Class3 

Butan-l-ol 

sec>Butyl  alcohol 

Ciassa 

Butan-2-ol 

Acetic  acid  butyl  ester 

Class  3 

2-Mettx>xy-2-methy(-propane 

Class  3 

Tetrachloromethane 

Class  1 

Class2 

Trichloroniethane 

Class2 

lsopropyK)enzene 

Class3 

(1-Methy1)ethylbenzene 

Hexamethylene 

Class2 

sym-Oichloroethane 

Classl 

Ethylene  dichloride 

Ethylene  chloride 

1.1-Oichtofoethylene 

Oassl 

Vmyfidene  chloride 

1.2-Oichloroethylene 

Class  2 

Acetylene  dKhloride 

Methylene  chloride 

Class  2 

EttiytenoQiyool  dHnethyt 

Class2 

Monogtyme 

Dimethyl  CeNosolve 

DMA 

Class2 

DMF 

Ciass2 

Methytsuifinylmethane 

ClassS 

Methyl  sulfoxide 

DMSO 

p-Dioxane 

Class2 

(1,4]Dioxane 

Ethyl  alcohol 

Ctass3 

Celosolve 

CI8SS2 

Acetic  acid  ethyl  ester 

Class3 

1,2-Oihydroxyelhane 

Class2 

U-Ethmedni 

Diethyl  ether 

ClassS 

Ethoxyethane 

1.r-Oxyt)isethwie 

Formic  acid  ethyl  ester 

CtB8S3 

Memanaiimin 

Clas82 

Oassa 

ivHoptane 

C«8SS3 

n-Hexane 

Ctass2 

Acetic  add  iwibutyl  ester 

Class3 

Acetic  add  isopropyl  eslar 

Ctassa 

Reversible  toxicity:  The  occurrence  of 
harmfiil  effects  that  are  caused  by  a  substance 
and  which  disappear  after  exposure  to  the 
substance  ends. 

Strongly  suspected  human  carcinogen:  A 
substance  for  which  there  is  no 
epidemiological  evidence  of  carcinogenesis 
but  there  are  positive  genotoxicity  data  and 
clear  evidence  of  carcinogenesis  in  rodents. 

Teratogenicity:  The  occurrence  of 
structural  malformations  in  a  developing 
fetus  when  a  substance  is  administered 
during  pregnancy. 

Appendix  1.  List  of  Solrenta  Included  in  the 
GuideUne 

(Note:  The  chemical  structures  have  been 
deleted.) 


Class 


Solm* 


OlherNames 


2-Methoxyethanol 

Methyl  CeNosolve 

Methyl  acetate 

AcetK  add  methyl  ester 

3-MethyM-butanol 

Isoamyl  ak»hol 

isopentyi  aiconoi 

34tethyttxiiarvNil 

MethyttNJtyl  ketone 

2-Hexanone 

Hexan-2-one 

Methytcydohexane 

Cydohsxyhnelhane 

Methylelhyl  ketone 

2-6utanone 

MEK 

Butan-2-one 

4-Melhylpentan-2-ons 

4-Mettiyl-2-pentanone 

MIBK 

2-Methyt4prapanol 

Isobutyliricohol 

2-Methyipropan-4^ 

N  MethylpyrroMone 

NMroraethone 

Penlane 

fvPenlane 

1-Pentanol 

Amylakx)hol 

Pentan4«l 

Pentyl  akx)hol 

i-fTuparKN 

Propan-1-ol 

Propyl  iricohol 

2-Propanol 

Propan-2-ol 

Isopropyl  alcohol 

Propyl  acetate 

Acedc  add  propyl  ester 

Pyridine 

SuNoiane 

Tetrahydrothiophene  1.1-dkMdde 

Tetrahydrolurwi 

Oxacydopentane 

Tetntfn 

1 ,2  A4-Telrahydn>-n^)MNlene 

Toluene 

1,1,1-Trichloroethwie 

Melhylchtofoform 

1.1.2-Trichloroelhene 

TricNoroelhene 

Xylene' 

OimelhytMnzene 

Xytol 

'  Usually  60%  m-xylene.  14%  p-xylene,  9%  o-xylene  with  17%  elhyl  benzene 

AppwiJT  2.  AiMiHiMl  Bedyemi 

A2.1  Bnviromaental  Regulation  of  Organic 
Volatile  Solvents 

Several  of  the  residual  solvents  fiBquently 
used  in  the  production  of  pharmaceuticals 
■re  listed  as  toxic  chemicals  in  the 
Environmental  Health  Criteria  (EHC) 
monographs  and  the  Int^rated  Risk 
Information  System  (IRIS).  The  objectives  of 
such  groups  as  the  Interoational  Programme 
on  Chemical  Safety  (IPCS),  the  U.S. 
Environmental  Protection  Agency  (EPA),  and 
the  U.S.  FDA  include  the  determination  of 
acceptable  exposure  levels.  The  goal  is 
protection  of  human  health  and  w»«infaMfir«» 
of  environmental  integrity  against  the 
possible  deleterious  effects  of  chemicals 
resulting  from  kmg-tenn  environmental 
exposure.  The  methods  involved  in  the 
estimation  of  maximum  safe  exposure  limits 
are  usually  based  on  long-term  studies.  When 
long-term  study  data  are  unavailable,  shorter 
tenn  study  data  can  be  used  with 
modification  of  the  approach  such  as  use  of 
larger  safety  bctors.  The  approach  described 
therein  relates  primarily  to  long-term  or 
lifetime  exposure  of  the  general  population 
in  the  ambient  environment,  Le.,  ambient  air, 
food,  drinking  water,  and  other  madia. 


A2.2  Residual  So/vento  in  Fhonnoceuticab 

Exposure  limits  in  this  guideline  are 
established  by  referring  to  methodologies  and 
toxicity  daU  described  in  EHC  uui  IRIS 
monographs.  However,  some  specific 
assumptions  about  residual  sc^vents  to  be 
used  in  the  sjmthesis  and  fonnulation  of 
I^iarmaceutical  products  should  be  taken 
into  account  in  establishing  exposure  limits. 
They  ue  as  follovrs: 

(1)  Patients  (not  the  general  population) 
use  pharmaceuticals  to  treat  tlwir  diseases  or 
for  prophylaxis  to  prevent  infection  or 
disease. 

(2)  The  assumption  of  lifetime  patient 
exposure  is  not  necessary  for  most 
pharmaceutical  products  but  may  be 
approfviate  as  a  working  h]rpotliesis  to 
reduce  risk  to  human  health. 

(3)  Residual  solvents  are  unavoidable 
components  in  pharmaceutical  production 
and  will  often  be  a  part  of  drug  {Koducts. 

(4)  Residual  solvents  should  not  exceed 
recommended  levels  except  in  exceptional 
circumstances. 

(5)  Data  from  toadcological  studies  that  are 
used  to  determine  acceptable  levels  for 
residual  solvents  should  have  been  generated 
using  appropriate  protocols  such  as  those 
described,  for  example,  by  the  OiganizatiiHi 


ClaS82 
ClassS 
ClassS 


018882 


i2 
018883 


018883 

018883 
OiMS2 
018882 

OtassS 
OlaasS 


OlassS 

0I8883 
018882 
018882 
0I888S 


i2 

018882 
018881 
018882 

2 


far  Knonomic  Cooperation  and  Development. 
EPA.  and  the  FDA  Red  Book. 

Appaadix  3.  Methods  far  KstahHihfa^ 


The  Gaylor-Kodell  model  of  risk 
assessment  (Gay lor,  D.  W..  and  R.  L.  Kodell. 
"Linear  Interpolation  Algorithm  far  Low 
Dose  Assessment  of  Toxic  Substance," 
Journal  of  Envimrunental  Pathology  and 
Toxicology,  4:305, 1980)  is  amnopriate  far 
Class  1  carcinogenic  solvents.  Only  in  cases 
where  reliable  carcinogenicity  data  are 
available  should  extnpolaticm  by  the  use  of 
mathematical  models  be  applied  to  setting 
eaqneure  limits.  Exposure  limits  far  Class  1 
solvents  could  be  determined  with  the  use  of 
a  large  safiBty  factor  (Le..  10,000  to  100.000) 
with  respect  to  the  NOEL.  Detection  and 
quantitation  of  these  solvents  should  be  by 
state-of-the-art  analytical  techniques. 

Aocept^le  exposure  levels  in  this 
guideline  for  Clus  2  solvents  were 
estaUished  by  calculation  of  PDE  values 
■cawding  to  the  procedures  iat  setting 
esqxMure  limits  in  pharmaceuticals 
(i^honnocopeia/Fonun.  Nov.-Dec  1989)  and 
the  method  adopted  by  IPCS  fat  Assessing 
Human  Health  Risk  of  Chemicals 
(Environmental  Health  Criteria  170,  WHO. 
1994).  These  methods  are  similar  to  those 
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used  by  the  U.S.  EPA  (IRIS)  and  the  U.S.  FDA 
(Red  Book)  and  others.  The  method  is 
outlined  here  to  give  a  better  understanding 
of  the  origin  of  the  PDE  values.  It  is  necessary 


to  perform  these  calculations  in  order  to  use 
the  PDE  values  tabulated  in  section  4  of  this 
document. 


PDE  is  derived  &om  the  NOEL  or  the  LOEL 
in  the  most  relevant  animal  study  as  follows: 


PQ£   =   NOEL  (or  LpEL)  x  Weight  Adjustment 


The  PDE  is  preferably  derived  from  a  NOEL. 
If  no  NOEL  is  obtained,  the  LOEL  may  be 
used.  Modifying  factors  proposed  here,  for 
relating  the  data  to  humans,  are  the  same 
kind  of  "uncertainty  factors"  used  in 
Environmental  Health  Criteria 
(Environmental  Health  Criteria  170,  WHO. 
Geneva,  1994)  and  "modifying  factors"  or 
"safety  factors"  in  Phaimacopeial  Forum. 
The  assumption  of  100  percent  systemic 
exposure  is  used  in  all  calculations 
regardless  of  route  of  administration. 

The  modifying  factors  are  as  follows: 
Interspecies  differences: 

Differences  from  aniiniil«  to  human. 

Max.  12;  e.g.,  factors  of  1  for  human,  2  for 
dogs,  and  12  for  mice. 
Intra-individual  differences: 

Individual  difference  in  humans. 


Modifying  Factors 


Factor  of  10  is  generally  given  for  all 
organic  solvents  and  10  is  used  consistently 
in  this  guideline. 
Quality  and  type  of  available  data: 

Duration  of  study;  lack  of  determination  of 
NOEL. 

Max.  10;  e.g.,  a  fiMrtor  of  1  is  used  for  a 
study  that  lasts  at  least  one-half  UfBtime  (1 
year  for  rodents,  7  years  for  dogs).  A  factor 
of  2  used  for  a  6-month  study  in  rodents,  5 
for  a  13-week  study,  and  10  for  a  study  of  4 
weeks  or  less.  When  LOEL  is  used,  a  factor 
up  to  10  could  be  used  depending  on  the 
severity  of  the  toxicify. 
Additional  modifying  factors: 

In  cases  where  the  NOAEL  is  derived  for 
critical  effects  such  as  nongenotoxic 
carcinogenicify,  neurotoxicify,  or 
teratogenicity. 


Max  10;  e.g.,  factor  of  10  when 
teratogenicify  is  not  accompanied  by 
significant  maternal  toxicify.  A  factor  of  3  or 
5  might  be  used  for  less  severe  toxicify. 

The  weight  adjustment  compensates  for  the 
difference  in  body  weight  between  the 
experimental  anirpal  and  humans.  This 
guideline  assumes  a  body  weight  of  50 
kilograms  (kg)  for  humans.  It  is  recognized 
that  some  adult  patients  weigh  less  than  50 
kg;  these  patients  are  considered  to  be 
accommodated  by  the  built-in  safefy  factors 
used  to  determine  a  PDE.  Adjustments  may 
be  made  for  pharmaceuticals  intended  for  the 
pediatric  population. 

The  expressions  for  PDE  in  this  document 
are  given  in  the  following  format: 


PDE 


=  NOEL  (or  LQELl 

Fl  X  F2  X  F3  X 


X  Weight  Adjustment 


where: 

Fl  =  A  factor  to  account  for  extrapofation 

between  species. 

Fl  =  5  lor  extrapolation  from  rats  to 
humans. 

Fl  =  12  for  extrapolation  from  mice  to 


Fl  =  2  for  extrapolation  from  dogs  to 
humans. 

Fl  =  2.5  for  extrapolation  from  rabbit  to 
humans. 

Fl  =  10  for  extrapolation  from  other 
•niiiMiU  to  humans. 


F2  =  A  CKtor  of  10  to  account  for  variabilify 

between  individuals. 

F3  =  A  variable  factor  to  account  for  toxicify 

studies  of  short-term  exposure. 

F4  =  A  factor  that  may  be  applied  in  cases 

of  severe  toxicify.  In  studies  of  reproductive 

toxicify,  the  following  factors  are  used: 

F4  3  1  for  fetal  toxicify  associated  writh 
maternal  toxicify. 

F4  =  5  for  fatal  toxicify  without  maternal 
toxicify. 

F4  =  5  for  a  teratogenic  effsct  with 
maternal  toxicify. 


F4  =  10  for  a  teratogenic  offset  without 
maternal  toxicify. 

F5  =  A  variable  factor  that  may  be  applied 
if  the  NEL  was  not  established. 

As  an  example  of  the  application  of  this 
equation,  consider  the  toxicify  study  of 
acetonitrile  in  mice  that  is  reported  in 
Appendix  5.  The  NOEL  is  calculated  to  be 
50.7  mg  kg-'day-i.  The  PDE  for  acetonitrile  in 
this  study  is  calculated  as  follows: 


Rat  body  weight 
Pregnant  rat  body  weight 
Mouse  body  weight 
Pregnant  mouse  body  weight 
Guinea  pig  body  weight 
Rhesus  monkey  body  weight 
Rat)brt  body  weight  (pregnant  or  not) 
Beagle  dog  body  weight 
Rat  respiratory  volume 
.Mouse  respiratory  volume 
Rabbit  respiratory  volume 
Guinea  pig  respiratory  volume 
Human  respiratory  volume 
Dog  respiratory  volume 
Monkey  respiratory  volume 
Mouse  water  consumption 
Rat  water  consumption 
Rat  food  consumption 


425g 

330g 

28g 

30g 

SOOg 

2.5  kg 

4kg 

11.5  kg 

290  liter  (LVday 

43Uday 

1.440  LAtay 

430Uday 

28,800  UUay 

9.000  Uday 

1.150  Uday 

5  mWaiter  (mLVday 

aOmUday 

aog^day 


The  equation  for  an  ideal  gas.  PV  =  nRT, 
is  used  to  convert  concentrations  of  gases 
used  in  inhalation  studies  from  units  of  ppm 


to  units  of  mg/L  or  mg/cubic  meter  (m^). 
Consider  as  an  example  the  inhalation  study 


of  caibon  tatnchloride  (molecalar  weight 
153.84)  reported  in  Appendix  4. 


»  £ 
RT 


-  ^8?agi^ra"t!i.V-  ]^W.^i^"  =  ^^t^i^  =  !•"  -'/I- 


The  relationship  1000  L  =  1  m'  is  used  to 
convnt  to  mg/m^. 

Dated:  April  25, 1997. 
lAniUun  K.  Hobbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  97-11439  Filed  5-1-97;  8:45  am] 
MUMQ  oow  4iaa-01-F 


PD£  s   50.7   ma   Ica"^   daV^   x   50    kg 
12  X   10  X   5  X   1   X   1 


4.22  mg  day' 


In  this  example, 

Fl  =  12  to  account  for  the  extrapolation  from 

mice  to  humans. 

F2  =  10  to  account  for  difiarenoea  between 

individual  humans. 


F3  =  5  because  the  duration  of  the  study  wras 

only  13  weeks. 

F4  =  1  because  no  severe  toxicify  %iras 

encountered. 

F5  =  1  because  the  NEL  was  determined. 


Calculations  in  the  appendices  follow  this 
format. 

The  following  values  are  used  in  the 
calculations  in  this  document: 


UMI 


VOL 


Friday 
Mayi 


1997 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntstralkm 
[Docl»tNa«71>-0l»| 

intamalionai  Confaranco  on 
Hannoniaation;  Draft  QuKMIna  on 
Quality  of  Biotachnotogicai/Blologlcal 
Products:  Darlvatton  and 
Charactarlzatfon  of  Call  Subatrataa 
Uaad  for  Production  of 
BlolachnologicaVBIologlcal  Products; 
AvaHabillty 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Quality  of 
Biotedmological/Biological  Products: 
Derivation  and  Characterization  of  Cell 
Substrates  Used  for  Production  of 
Biotechnological/Biological  Products." 
The  draft  guideline  was  prepared  under 
the  auspices  of  the  International 
ConiiBrenoe  on  Hannonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  provides 
guidance  on  appropriate  standards  for 
the  derivation  and  characterization  of 
cell  substrates  used  in  the  productitm  of 
biotechnological/biological  products, 
and  provides  recommendations  on  the 
infcMmation  in  these  areas  that  should 
be  presented  in  marketing  applications. 
DATES:  Writtm  comments  by  June  16, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration.  12420 
Paridawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  mail  from 
the  OfBce  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAlX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  RIRTHER  MFORMATKM  OONTACT: 
Regarding  the  guidelines  Ruth  H. 
Wolff,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 


594),  Food  and  Ikug 

Administrati(xi,  1401  Rockville 

Pike.  Rockville,  MD  20852,  301- 

827-5103. 
Regarding  the  ICH:  Janet  J.  Showaher, 

Office  of  llealth  Affaira  (HFY-20). 

Food  and  Drug  Administration, 

5600  Fishere  Lane,  Rockville.  MD 

20857.  301-827-0864. 
SUPPLB»ITARY  MFORMATKM:  In  recent 
yeara.  many  important  initiatives  have 
been  undwtaken  by  regulatory 
authorities  and  industry  assodaticms  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  todmical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
fitim  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
bom  consumer  representatives  and 
othere.  ICH  is  concerned  with 
harmonization  of  technical 
reqidrements  for  the  registration  of 
pharmaceutical  products  amnng  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsore  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associatians. 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centera 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturera  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiirera  Associations  (IFPMA). 

The  ICH  Steering  Conunittee  includes 
representatives  from  each  of  the  ICH 
sponsora  and  the  IFPMA,  as  well  as 
observera  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

On  January  10, 1997,  the  ICH  Steering 
Committee  agreed  that  a  draft  guideline 
entitled  "Quality  of  Biotechnologieal/ 
Biological  Products:  Derivaticni  and 
Characterization  of  Cell  Substrates  Used 
for  Production  of  Biotechnologieal/ 
Biological  Products"  should  be  made 
avail^le  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Quality 
Expert  Working  Group  of  the  ICH. 


Comments  aboul  this  draft-will  be 
considered  by  FDA  and  the  Quality 
E^mrt  Working  (koup. 

The  draft  guideline  provides  guidance 
on  appropriate  standards  for  the 
derivation  of  human  and  animal  cell 
lines  and  microbial  cells  to  be  used  to 
prepare  biotechnological/biological 
prodiicts,  and  for  the  preparation  and 
characterization  of  cell  banks  to  be  used 
for  production.  The  draft  guideline 
recommends  information  in  these  areas 
that  should  be  presented  in  marketing 
applications  for  biotechnologieal/ 
biolopeal  products. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
standards  for  the  derivation  and 
characterization  of  cell  substrates  used 
for  production  of  biotechnologieal/ 
biological  products.  It  does  not  create  or 
confer  any  rights  for,  or  on,  any  person 
and  does  not  operate  to  bind  FDA,  or 
the  public.  An  alternative  approach  may 
be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 

Tlations,  or  both, 
terested  persons  may,  on  or  before 
June  16, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
dodeet  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  World  Wide  Web  (WWW)  (http:// 
Mrww.fda.gov/cder/guidanee.htm).  To 
connect  to  CBER's  WWW  site,  type 
http  ://www.  fda.gov/eber/eberftp.html. 
The  text  of  the  draft  guideline  follows: 

Quality  of  BioteduMlogical/Biologkal 
Products:  Dorivatioii  aud  Oiaracterization  at 
Coll  SubstratM  Used  ear  Production  of 
Biatocfanologkal/Biologtcal  Products 

1  J)  Introduction 

1.1  Objective 

The  objective  of  this  guideline  is  to  provide 
broad  guidance  on  appropriate  standards  for 
the  derivation  of  human  and  <»niTTml  cell  lines 
and  microbial  cells  to  be  used  to  prepare 
biotechnological/biological  products  defined 
in  section  1.3,  Scope,  and  for  the  preparation 
and  characterization  of  cell  banks  to  be  used 
for  production.  The  document,  therefore, 
provides  recommendations  on  the 
information  in  these  areas  that  should  be 
presented  in  marketing  applications  for  these 
products. 

UBationah 

Historically,  some  quality  concerns  far 
cell-derived  biological  products  have 


originatod  from  the  ptaaence  of  adventitious 
contaminants  or  fiam  the  propities  of  the 
cells  used  to  piepara  the  product 
Recombinant  IMA  (iONA)-deilved  products 
also  carry  quality  coooatns  legarding  the 
exiHBssioo  construct  contained  in  the  cell 
substrate.  Thus,  it  is  well  established  that  the 
propertias  of  the  oril  substrate  and  events 
UnkBd  to  the  cell  subatrate  can  aflsct 
rasuhant  product  quality  and  safaty  and, 
further,  that  aSKtive  qiudity  oonticd  of  these 
products  requires  appropriate  oontiols  on  all 
aspects  of  handling  me  cell  substrate. 
This  document  complements  other 
guidelines  to  provide  a  oanprohensiva 
approach  to  q^iality  issues  arising  from 
Uological  aspects  of  [woneaaing  products 
from  metanan  and  n^crobial  cell  culture. 

1.3  Scope 

This  guideline  coven  cell  substrates 
having  a  cell  tMnHng  qntnm.  In  this 
document,  "odl  subetrate"  nfan  to  miaobial 
cells  or  call  lines  derived  from  human  or 
animal  sources  that  poasois  the  fiiU  potential 
for  generaticm  of  the  desired 
biotechnological/biological  products  for 
human  in  vivo  cr  ax  vivo  use.  Raagants  for 
in  vitro  diagnostic  use  are  outside  the  scope 
of  this  documanL  Animal  sources  of  cell 
lines  include  all  those  of  metazoon  origin. 
Both  amtinuous  cell  lines  of  indefinite  in 
vitro  lifsspan  and  diploid  cells  of  finite  in 
vitro  lifisqion  are  included.  Microbial  souroae 
include  bedaria,  fungi,  yeast,  and  other 
unicellular  lift  fonns. 

Biotechnological/biokigical  products  refars 
to  any  product  prepared  mm  crils  cuhivated 
from  cell  b^cs  with  the  exoeptian  of 
micraUal  metdioUtas  such  as.  for  example, 
antibiotics,  amino  adds.  carbohjrdiatBS,  and 
odier  low  molecular  weight  substances.  Call 
banks  used  to  prepare  gene  therapy  products 
or  vaccines  should  follow  the 
reannmemdations  piesentsd  in  dils 
document  Some  biological  products,  sudi  as 
certain  viral  vaccines,  are  [Meparad  in 
primary  cell  cultures  derived  directly  from 
animal  tissues  cr  organs.  Primary  cells  are 
not  banked  and  therefore  are  not  addressed 
by  this  document  However,  other 
considerati<ms  which  may  apply  to  primaiy 
cells  are  dlsaissed  further  in  i^pendix  1  of 
this  document 

rOGuldoltoaB 

2.1.0  Source,  History,  and  Generation  of  the 
CellSuhttmte 

2.1.1  hitroductirai 

It  is  important  to  fnovide  supportive 
documentation  which  describes  the  history 
of  the  cell  substrate  that  is  used  in  the 
manufacture  of  a  biotechnological/biological 
product  as  well  as  any  parental  cell  line 
from  which  it  was  totally  or  partially  derived. 
Events  during  the  research  and  development 
phases  of  the  cell  substrate  may  oonlrilNite 
significantly  to  assessment  of  die  risks 
associated  vnth  the  use  of  that  particular  cril 
substnte  for  production.  The  infomiation 
supplied  in  this  regard  is  meant  to  fiadlitate 
an  overall  evahiatirai  which  will  oisure  the 
quality  and  safety  of  the  product 

Careful  records  of  the  manipulation  of  the 
cell  substrate  should  be  maintained 
throughout  its  development  Description  of 


cell  history  is  only  one  tod  of  many  uaad  far 
cell  substnte  charectariiation.  In  gsnaral, 
defidandes  in  documented  history  may  not 
be  an  impediment  to  product  approval,  but 
extmsive  defidendes  will  result  in  increased 
reliance  on  other  medMids  to  characterize  the 
cell  substrate. 

2.1  J  Source 

Hw  souioe  of  odls  (laboratory  or  cuhnre 
collection)  from  wdiidi  ttw  cell  substrate  was 
derived  should  be  stated,  die  materials  and 
methods  used  should  be  described,  and 
relevant  references  from  the  sdentific 
literature  riiould  be  dted.  information 
obtained  directly  from  the  source  laboratory 
is  piefeiied.  When  this  is  not  available, 
literature  references  may  be  utilized. 

Par  human  cell  lines,  it  is  relevant  to 
describe  the  following  characteristics  of  the 
original  donor  Tissue  or  oigan  of  origin, 
etlmic  and  gsographical  oc^in.  age.  sex,  and 
general  physiolo^cal  condition.  U  known, 
the  state  of  heelth  or  medical  histoiy  of  the 
donor  should  be  reported  along  with  the 
results  of  any  tests  of  the  donor  far 
pethogsnic  agants.  Specifically  far  human 
diplo^  fifanMasts.  the  aga  of  the  donor  may 
infhienne  the  in  vitro  lifenien  of  die  cell  line 
and  this  infarmation  should  be  provided  if 
available.  For  animal  cell  lines,  relevant 
deecriptkins  of  the  source  indude  spedes, 
strains,  breeding  conditions,  tissue  or  organ 
(rf  origin,  gsflyaphical  origin,  aga  and  sex. 
dw  results  of  tests  far  pathegsntc  agants,  and 
ganeral  pliysfological  condition  of  the 
original  dcHKr. 

For  microbes,  manufecturen  should 
describe  dw  spedes,  strain,  and  known 
genotypic  and  i^ienotypic  charactaiistics  of 
die  oiganiam  from  wbiicfa  die  cell  substnte 
was  derived.  Manufacturers  should  also 
(fescribe  the  pathogenicity,  toxin  production, 
and  other  bicdiaxard  infcHimation,  if  any. 

2.1.3  CM  Histtay 

The  cuhivaticRi  histoiy  of  die  cells  diould 
be  documented.  The  method  originally  used 
for  the  isolatiao  of  the  cells  should  be 
described  as  wrell  as  the  procedures  used  in 
the  culturing  of  the  cells  in  vitro  and  any 
procedures  used  to  estri)lish  cell  lines  (far 
example,  use  of  any  physical,  chonical,  or 
biological  jHocedure,  ta  added  nucleotide 
sequences).  A  description  of  any  genetic 
manipulation  or  selection  should  be 
provided.  All  available  infonnation  regarding 
die  identification,  characteristics,  and  results 
of  testing  of  these  cells  far  endogenous  and 
adventitious  agants  riiould  be  {Hovided 

For  continuous  cell  lines  of  metaaoan 
origin,  it  is  usually  adequate  to  quantitato 
culture  dunti<m  by  estimation  of  either 
number  of  population  doublings,  or  number 
of  subcultivations  at  defined  dUution  ratio,  or 
time  in  days.  For  diploid  cell  lines 
possessing  finite  in  vitro  lifespen,  accunte 
estimaticm  of  the  number  of  populaticm 
doublings  during  all  stages  of  research, 
development  and  manufacturing  is 
important  For  microbial  cells, 
documenteticm  of  subcultivation  frequency 
after  call  substnte  gsnention  is  adequate. 

Hoarding  the  gsnention  of  ceU  substntes, 
applicants  should  provide  a  thorough 
discussion  of  procedures  wdiich  would 


provide  exposure  to  liibi  lliwii  i 
Constituents  of  the  culture  medfaim  should 
be  desaibed.  in  particular,  iniaiiiatlii 
regarding  exposure  of  the  cells  to  materials 

of  twiiTi^n  or  Mitmal  nrtffin  gudi  SS  SSnun, 

enzymes,  hydntysatas,  or  otlMr  living  oeila. 
The  deacxiptian  should  indude  the  source, 
method  of  preparatfan  and  control,  teat 
results,  and  quality  aesurance  Relevant 
litaratiin  on  theae  points  may  be  referenced 
when  availaUe.  This  hifarmatioB  will  alkw 
a  detailed  analysis  of  potential  entry  routas 
far  adventitious  egsnts  from  these  soaross, 
and  will  be  part  ot  the  risk-benefit  analysis 
of  the  product 

2.1.4  Generation  of  the  Cell  Substrate 

A  cnidal  step  is  dw  choice  (rf  a  suitaUe 
peiental  cell  line.  For  recombinant  products, 
a  parental  call  line  is  typically  the 
untransfectedradpient  call  line.  The  use  ol 
chaiecteiizad  pawaital  cril  banks  is 
suggested,  but  is  not  oonsidarad  essential  A 
charactaiizBd  parental  cril  bank  may  be  of 
bmefit  especially  vdien  multipfe  cell 
substrates  uegsnerated  bouidta  sania 
parental  cell  type  by  providing  a  database  of 
infarmation  on  whkfa  tha-quaUty  assessment 
of  die  Master  CeU  Bank  (MlB)  can  bs  built 
For  example,  the  myekana  oril  Una  may  be 
banked  as  a  parental  cril  line  far  hyfaridomas. 

During  thegsnentian  of  the  oeU  substnte, 
one  or  man  specific  procedures  may  be 
utilized  in  the  uhim^e  devak^xnent  of  the 
desired  characteristics.  These  may  include, 
far  example,  cell  fusion,  transfartion, 
selection,  colony  isolation,  cloning,  gene 
inpHWoaritwi,  uid  adaptation  to  spsdfic 
culture  conditians  or  media.  Infannation 

develiq^ng  the  ceU  substmte  can  hrip  to 
ixovide  a  dear  understanding  of  the  history 
of  the  ceU  substnte.  Soma  cell  siAstrates. 
such  as  human  diploid  fifarohlasts.  may  not 
need  extensive  manipulatian  or  doning  prior 
to  ceU  banking. 

For  recombinant  producte,  dw  oeU 
substrate  is  the  tiansfected  ceU  containing 
the  desired  sequences  whidi  has  been  dooed 
from  a  single  ceU  progsnitor.  For  further 
infarmation  on  generation  of  rDNA-modified 
ceU  substrates,  consult  other  relevant  (e.g., 
regional  or  international)  guidelines.  For 
nonrecombinant  products  or  nonraoombinant 
vaccines,  the  ceU  substrate  is  the  oeU  from 
the  parental  ceU  line  dioeen  far  preperatioo 
of  the  MCB  without  further  mndificatinn.  For 
inoducta  derived  from  hyfaridomas,  the  cril 
substrate  is  the  hyfaridoaia  caU  line  derived 
by  fusion  of  the  parental  myekma  ceU  line 
with  other  parental  cells,  e.g.,  immune  spleen 
ceUs. 

2.2.0  CM  Banking 

One  of  the  most  hnportant  advantages  of 
using  serially  subcultivated  calls  to  produce 
biotechnological/hiological  products  is  the 
abiUty  to  have  a  characterized  nnmmnn 
starting  source  for  each  production  lot  i.e., 
the  preserved  t>ank  of  cells.  Manufecturen 
may  prepare  their  own  call  banks,  or  may 
obtein  them  frran  external  sources. 
Manufacturen  are  responsible  for  ensuring 
the  quaUty  of  each  cell  bank  and  of  the 
testing  performed  on  eech  bank. 


UMI 
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2J.1  (M  Banking  System 

The  concept  of  a  two-tiered  cell  bonk,  in 
which  the  MCS  is  used  to  generate  Woricing 
Ceil  BanJcs  (WCB's),  is  generally  accepted  as 
the  most  practical  approach  to  providing  a 
supply  of  cell  substrate  for  continued 
manufacture  of  the  product.  Manufiacturers 
should  descritie  their  strategy  few  providing  a 
continued  supply  of  cells  from  their  cell 
bank^s),  including  the  anticipated  utilization 
rata  of  the  cell  bank(s)  for  production,  the 
expected  intervals  Ixstween  generation  of  new 
ceU  bank(s),  and  the  criteria  for  qualification 
ofcsllbanias). 

Genwally,  an  MCB  is  made  first,  usually 
directly  from  an  initial  clone  or  fiom  a 
preliminary  cell  bank  derived  from  an  initial 
clone.  It  is  not  considered  necessary  to 
prepare  call  lianks  from  clones  for  certain 
types  of  cells  (e.g.,  diploid  cells,  where 
limited  in  vitro  life  span  or  other  technical 
llMrtors  make  cell  cloning  impractical)  or 
where  the  uncloned  cell  population  is 
already  adequately  homogeneous  for  the 
intended  use. 

A  WCB  is  derived  from  one  or  more 
containers  (^  the  MCB.  It  is  the  WCB  which 
is  typically  used  to  directly  provide  cells  for 
the  manufacturing  process.  Additional 
WCB's  are  generated  frtim  the  K4CB  as 
needed.  A  newly  prepared  WCB  should  be 
appropriately  qualified  by  characterization 
and  testing. 

It  should  be  noted  that  the  MCB  and  WCB 
may  difbr  from  each  other  in  certain 
respects,  e.g.,  culture  components  and 
culture  conditions.  Similarly,  (he  culture 
conditions  used  to  prepare  the  MCB  and 
WCS  may  difEsr  from  those  uaed  for  the 
productioa  process.  If  changes  in  cell  culture 
procaas  do  not  afEsct  product  quality,  it  is  not 
owwiderad  aeceasiy  to  redone  the  cells  or 
to  rebank  the  MCB  or  WCB.  It  is  important 
that  a  characterized  bank  provides  a 
ooosislant  product  A  single-tiered  )»«wlring 
tyitam  r;nn«i«ting  ooly  of  a  MCB  but  no 
WCB's  could  be  used  in  principle,  for 
example,  if  relatively  few  containen  were 
needed  each  year  to  produce  the  desired 
product 

In  some  microbial  expression  systems,  a 
new  tnnsiormatioo  is  performed  far  each 
new  cell  subatnte  container  lot.  baaed  upon 
using  aliquots  of  thoroughly  tattmd  boat  call 
banks  and  plasmid  banks  for  each  new 
tranafarmation  and  on  testing  of  each 
Ixansfcrmed  cell  substrate  b^k.  This 
transformed  call  stibstrate  bank  is  considered 
an  MCB,  and  it  is  used  aa  the  source  of  call 
subatnte  far  production.  Host,  plasmid,  and 
MCB's  an  maintained  by  appropriate 
preaei  nation  methods.  Tliis  alternative 
sjratem  is  considaced  adequate  because  the 
transformation  of  bacteria  and  yaaat  is 
gennaUy  a  very  reproducible  and  easily 
peiformad  process,  unlike  the  events  needed 
far  transfsction  of  metazoan  cells. 
Manufacturers  should  provide  information 
an  the  host  cells,  rONA  moleciiles  (such  as 
plasmidk).  method  of  tnnsformatiaii  and  of 
call  *«*"'f^"fl.  and  the  results  of 
diaractarization  studies. 

2.2  J  Cell  Banking  Pnceduree 

h  is  important  to  prevent  a  >^n«it«min«tMi 
call  subatoata  (or  bank)  from  being  used  in 


production  and  to  avoid  a  loss  of  product 
availability  or  development  time  resulting 
from  the  need  to  recreate  a  cell  bank  found 
to  be  unusable  due  to  contamination.  It  is 
recognized  that  no  cell  bank  testing  regimen 
is  able  to  detect  all  potential  contaminants; 
therefore,  use  of  these  preventive  principles 
during  cell  banking  is  important  to  provide 
reasonable  assiuance  of  the  absence  of 
contamination  and  to  provide  a  reliable 
source  of  the  cell  substrate. 

Manu&cturers  should  describe  the  type  of 
banking  system  used,  the  size  of  the  cell 
bank(s),  the  container  (vials,  ampules,  or 
other  appropriate  vessels)  and  closure  system 
used,  the  methods  used  for  preparation  of  the 
cell  bank(s)  induding  the  cryoprotectants 
and  media  used,  and  the  conditions 
employed  for  cryopreservation  and  storage. 

Manufocturers  should  describe  the 
procedures  used  to  avoid  microbial 
contamination  and  cross-contamination  by 
other  cell  types  present  in  the  laboratcvy,  and 
the  procedures  that  allow  and  the  cell  bank 
containers  to  be  traced.  This  should  indude 
a  description  of  the  labeling  system  which 
withstands  the  process  of  preservation, 
storage,  and  recovery  frtim  storage  %vithout 
loss  of  labeling  information  on  the  container. 

Manufacturers  should  describe  their  cell 
hanking  procedures.  Cells  are  generally 
prepared  for  hanking  by  expanding  culturea 
in  a  prograasively  greater  number  or  larger 
size  of  veaael  until  a  pool  of  celb  can  be 
obtained  which  is  suffident  to  generate 
enough  containen  far  the  bank.  To  ensure 
the  uniform  composition  of  the  contents  of 
each  container,  a  single  pool  of  cells  for 
hanking  should  be  prepared  by  combining 
the  cells  frtMn  all  of  the  culture  vessels,  if 
more  than  one  veaael  is  uaed. 

Cells  suspended  in  preservation  medium 
are  aliquotad  from  the  single  pool  into 
stflrilixad  containen,  which  are  then  sealed 
and  stored  under  appropriate  conditions.  For 
example,  animal  cells  in  media  containing  a 
cryoprotectant  are  frozen  in  the  sealed 
containen  under  defined  and  controlled 
conditions,  and  then  transferred  to  storage  in 
the  vapor  or  liquid  phase  of  liquid  nitrogen 
or  at  equivalent  ultralow  temperatures.  Other 
methods  of  praaervatian  and  storage  may  be 
adequate  depending  on  the  organism  used, 
but  they  should  be  capable  of  irmintaipii^  ■ 
level  of  cell  viability  upon  reconstitution  that 
is  both  consistent  and  adequate  for 
production  use. 

To  ensure  continuous,  uninterrupted 
production  of  pharmaceuticals, 
manufacturers  should  carefully  consider  the 
steps  that  can  be  taken  to  provide  for 
protectioD  from  catastrophic  events  that 
could  render  the  call  bank  unusable. 
Examples  of  these  events  include  fires,  power 
outages,  and  human  error.  Manufacturen 
should  describe  their  plans  for  such 
precautions;  for  example,  these  may  indude 
redundancy  in  the  storags  of  bank  containen 
in  multiple  freezers,  uaa  of  back-up  power, 
use  of  automatic  liquid  nitrogen  fill  systems 
tor  storage  units,  storage  of  a  portion  of  the 
MCB  and  WCB  at  remote  sitea,  or 
regeneration  of  the  MCB. 

The  starting  point  of  reCsrence  for  estimataa 
of  in  vitro  cell  ags  during  manufK:turing 
should  be  the  establishment  of  the  MCB.  For 


diploid  cell  lines,  in  vitro  lifespan  should  be 
estimated  in  terms  of  population  doubling 
levels.  The  population  doubling  level  at 
which  senescence  occun  should  be 
determined  for  diploid  cells. 

2.3.0  General  Principles  of  Characterization 
and  Testing  of  Cell  Banks 

The  characterization  and  testing  of  banked 
cell  substrates  is  a  critical  component  of  the 
control  of  biotedmological  and  biological 
products.  Charaderization  of  the  MCB  allows 
the  manufacturer  to  assess  this  source  with 
regard  to  presence  of  cells  from  other  lines, 
adventitious  agents,  endogenous  agents  and 
molecular  contaminants  (e.g.,  toxins  or 
antibiotics  from  the  host  organism).  The 
objective  of  this  testing  is  to  confirm  the 
identity,  purity,  and  suitability  of  the  cell 
substrate  for  manufacturing  use.  In  some 
cases,  additional  testing  such  as 
tumorigenidty  or  karyology  may  be  useful. 
The  testing  program  chosen  for  a  given  cell 
substrate  will  vary  according  to  the  biological 
properties  of  the  cells  (for  example,  growtii 
requirements),  its  cultivation  history 
(including  use  of  human-derived  and  animal- 
derived  biological  reagents),  and  available 
testing  procedures.  The  extent  of 
characterization  of  a  cell  substrate  may 
influence  the  type  or  level  of  routine  testing 
needed  at  later  stages  of  manufacturing. 
Manufacturen  should  perform  tests  for 
identity  and  purity  once  for  each  MCB,  and 
tests  of  stability  once  as  part  of  process 
validabon  for  each  product  to  be  registered. 
In  addition,  tests  of  purity  and  limited  tests 
of  identity  should  be  performed  once  on  each 
WCB.  Relevant  tests  among  those  described 
below  should  be  performed  and  described  in 
the  marketing  application,  along  with  the 
results  of  the  testing. 

For  cell  lines  containing  exogenously 
assembled  expression  construds,  the  relevant 
ICH  guideline  on  rDNA  expression  constructs 
should  be  consulted  far  guidance  on  the 
charaderization  of  nucleotide  and  amino 
acid  sequences.  It  may  also  be  useful  to 
examine,  by  similar  methods,  the  coding 
sequences  in  some  nonrecombinant  DNA- 
derived  cell  lines  where  the  gene  sequences 
have  been  characterized  and  are  well 
understood.  However,  it  is  not  coiuidered 
necessary  to  carry  out  investigations  of  the 
sequences  encoding  complex  natural 
products,  for  example,  families  of  related 
gene  products,  microbial  vaccine  antigens,  or 
monodonal  antibodies  from  hybridomas. 

Manufacturen  are  also  encouraged  to 
employ  "state-<rf-the-art"  methods  and 
technological  improvements  in  cell  substrate 
characterization  and  testing  as  they  become 
available,  as  long  as  the  spedfidty, 
sensitivity,  and  precision  of  the  newer 
methods  are  at  least  equivalent  to  thoee  of 
existing  methods. 

The  manufacturer  may  choose  to 
characterize  the  WCB  instead  of  the  MCB,  if 
justified. 

2.3.1.0  Tests  of  Identity 

Appropriate  tests  should  be  performed  to 
detMinine  that  the  banked  cell  is  what  it  is 
represented  to  be.  Either  phenotypic  or 
genotypic  characteristics  may  be  used  in 
identity  tasting.  It  is  not  considered 


necessary  to  do  all  the  possible  tests.  Teste 
of  identity  are  gnietally  perfonned  on  the 
MCB.  In  addition,  limited  identity  testing  i^ 
generally  perfonned  on  each  WCB. 

2.3.1.1  Metazoan  Cells 

Fot  human  or  animal  cells  that  grow 
attached  to  a  substratum,  morphological 
analysis  may  be  a  usefiil  tool  in  conjunction 
with  other  teste.  In  most  cases,  isoenzyme 
analysis  is  suffident  to  confirm  the  spedes 
of  origin  for  cell  lines  derived  frxMn  human 
or  animal  sources;  other  teste  may  be 
appropriate  depending  on  the  history  of  the 
cell  line.  Other  technologies  may  be 
substituted  to  confirm  species  of  origin, 
induding,  for  example,  banding  cytogenetics 
or  use  of  spedes-spedfic  antisera.  An 
alternative  strategy  would  be  to  demonstrate 
the  presence  of  unique  marken,  for  example, 
by  using  banding  cytogenetics  to  deted  a 
unique  marker  chromosome,  or  DNA  analysis 
to  detect  a  genomic  polymorphism  pattern 
(for  example,  restriction  fragment  length 
polymorphism,  variable  number  of  tandem 
repeate,  or  geitomic  dinudeotide  repeate). 
Either  con&mation  of  species  of  or^in  or 
presence  of  known  unique  cell  line  maiken 
is  considered  an  adequate  test  of  identity. 
Expression  of  the  desired  produd  may 
represent  a  oomplementaiy  approach  to 
confiimatton  of  identity. 

2.3.1.2  Microbial  CMs 

For  most  microbial  cells,  analysis  of 
growrth  on  selective  madia  is  usually 
adequate  to  confirm  host  cell  identity  at  the 
spedes  \eni  fat  the  host  cell  bank  and  the 
transformed  cell  bank  For  £1  coU.  where  a 
variey  of  strains  may  be  uaed.  biological 
characterization  methods  such  as  phage 
typing  should  be  considered  as 
supplementary  teste  of  idantity.  For  plasmid 
banks,  identity  assessment  can  be 
acoompUshed  as  dascribad  by  the  ICH 
document  on  analysis  of  the  eaqiression 
construct  Expression  of  the  desired  produd 
is  also  adequate  to  confirm  the  identity  (rf  the 
microbial  expressim  system. 

2.3.2.0  Tests  of  Purity 

A  critical  aspect  of  cell  development  and 
hanking  is  the  assessment  that  tlks  MCB  and 
WCB  are  biologically  pure.  Le.,  are  free  from 
adventitious  microbial  agente  and 
adventitious  cellular  contaminants.  The 
impad  of  selective  agante  and  antibiotica  on 
the  detection  of  adventious  microbial 
oontaminante  should  be  considered  when 
planning  and  performing  thaaa  tests. 

2.3J.1  Metazoan  CMs 

Teste  for  the  presence  of  bioburden 
(bacteria  and  fiugi)  should  be  performed  on 
individual  oontainere  (1  percent  of  the  total 
number  but  not  leaa  than  twro  cootaiiiars)  of 
the  MCB  and  WCB.  In  all  other  aspecte,  any 
of  the  current  mathodologias  desoibad  in  the 
European  Pharmacopoeia  (EP),  the  fapanese 
Pharmaa^xmia  QP),  or  the  US. 
Pharmacopeia  (U.S.P.)  for  testing  microbial 
limite  or  mioobial  sterility  an  oonsidarad 
adequate. 

Teste  for  the  presence  of  both  cultivataUe 
and  nnnagsr  cultivat^ile  mycoplasma  should 
be  performed  cm  the  MCB  and  WCB.  Cunant 
prooadures  considered  adequate  indude  bodi 


the  agar  and  broth  media  procedures  as  well 
as  the  indicator  cell  culture  procedure. 
Suggested  current  methods  mr  mycoplasma 
testing  an  described  in  eithK  EP,  )P,  or 
"Pointe  to  Consider  in  the  Characterization  of 
Cell  Lines  Used  to  Produce  Biologicals" 
(FDA,  CBER.  1993).  For  nonmammalian 
animal  cell  lines,  alternative  controls  and/or 
assay  conditions  may  be  appnopriate. 
Manufacturen  should  consult  with  the 
national/regional  regulatory  authority  for 
appropriate  methodology.  Testing  cells 
deriveid  from  a  single  container  is  generally 
coiuidered  adequate.  If  future  eSorte  to 
harmonize  bioburden  and  mycoplasma 
assays  are  fruitful,  then  the  sdentifically 
appropriate  haimonized  assay  should  be 
used. 

Virus  testing  of  cell  substrates  should  be 
designed  to  deted  a  wide  spectrum  of  viruses 
by  using  appropriate  screening  teste  and 
relevant  spedfic  teste,  based  on  the 
cultivation  history  of  the  cell  line,  to  detect 
possible  contaminating  viruses.  AppUcante 
should  consult  the  ICH  guideline  on  viral 
safety.  For  produd  clasMS  not  covered  by  the 
viral  safaty  guideline,  the  current  World 
Health  Oiguiization  (WHO)  documente  for 
use  of  animal  cells  may  be  consulted. 

The  purity  of  cell  substrates  can  be 
compromised  through  contamination  by  cell 
lines  of  the  same  or  difEerent  spedes  of 
raigin.  The  choice  of  teste  to  be  performed 
depends  upon  whether  (qiportunities  have 
existed  bx  cross-contamination  by  other  cell 
lines.  In  some  caaes,  it  may  be  neceeaary  to 
maintain  growing  cultures  of  different  cell 
lines  in  the  same  labontny.  During 
procedures  in  cell  hanking  where  c^toi 
manipulations  are  performed,  care  should  be 
taken  to  ensure  that  simultaneous  open 
manipulations  of  other  cell  lines  an  avoided 
to  pievent  ciosa  contamination.  Whenever 
another  cell  line  is  present  in  the  cell 
tianUng  room  at  the  same  time  that  open  cell 
hanking  procedures  are  being  performed 
(such  as  cell  expansion,  pooling,  or 
aUquoting  of-the  choeen  cell  line),  the  call 
baidu  ahonikl  be  tested  for  the  presence  of 
cells  from  (or  pioducte  darivad  from)  the 
second  cell  line.  In  general,  the  methods 
described  in  section  2.3.1.0  to  assess  ceU 
identity  an  also  ctmsidered  adequate  taste  to 
deted  croas-cootamination  by  otiwr  cell 
lines.  Additiooal  assurance  of  lack  of  croaa- 
contamination  is  provided  by  successful 
prepantion  of  the  intended  product  from  the 
cell  substrate. 

2.3  J  J  Microbial  Cells 

The  design  and  performance  of  specific 
teste  for  adventitious  microbial  agente  and 
adventitious  cdhilar  oontaminante  in 
microbial  oeU  banks  should  td»  into  account 
the  properties  of  the  banked  aiU,  the  Ukaly 
oontaminante  based  upon  sdentific 
literature,  source,  methods  and  materials 
used  for  cultivation,  and  other  organisms 
presmt  in  tiw  hanking  hboratocy.  For 
example,  visual  wxamination  of  the 
characteristics  of  wall-is(4atad  ooknies  is 
suggested,  using  several  microbiological 
media,  of  whidi  some  do  and  soma  do  not 
support  growth  of  the  cell  substrata. 
Howanrar,  it  is  not  intended  that 
manufacturen  necessarily  characterize 


resistant  mutante  of  the  cell  substrate  arising 
from  such  studies,  or  other  artifacte  of  sudi 
assays.  Rather,  the  purpoae  of  such  assays  is 
to  deted  """Hng  contaminants. 

2.3.3  Cell  Substrate  Stability 

Another  dimension  to  cell  chancterizatian 
is  appn^iriateness  for  intended  use  in 
production.  There  are  two  concerns  for  cell 
substrate  stability:  Consistent  production  of 
the  intended  produd  and  retention  of 
production  capadty  during  storage  under 
defined  conditions. 

For  the  evaluation  of  stability  during 
cultivation  for  {Hodudion,  at  least  two  time 
pointe  should  be  examined,  one  using  cells 
which  have  received  a  minimal  number  of 
subcultivations,  and  another  using  cells  at  or 
beyond  the  limit  of  in  vitro  cell  age  for 
production  use  described  in  the  ma^eting 
application.  The  limit  for  in  vitro  cell  age  for 
production  use  should  be  baaed  on  date 
derived  frtMn  production  cells  esqMnded 
under  pilot  plant  scale  or  commevdal  acale 
condittons  to  the  propoeed  limit  of  in  vitro 
cell  age  ba  production  use  or  beyond. 
Generally,  the  production  cells  are  obtained 
by  expansion  of  cells  from  the  WCB;  cells 
from  the  MCB  could  be  used  with 
appropriate  justification.  This  demonstration 
of  cell  substrate  stability  need  only  be 
performed  moe  for  each  produd  maricsting 
application. 

Evaluation  of  die  cell  substrate  with 
resped  to  the  consistent  prodtidion  of  the 
intmded  produd  of  interest  should  be  the 
primary  subjed  of  concern.  The  tjrpe  of 
testing  and  lest  articMs)  used  for  such 
aaaeesmente  will  depend  on  the  nature  of  the 
ceU  substrate,  the  cultivation  mediods,  and 
the  product  For  cell  lines  nonteining 
Twrnmhinant  DNA  exprasaion  constructe, 
consistancy  of  tite  coding  sequence  of  the 
expression  oonstrud  should  be  verified  in 
cells  cultivated  to  the  in  vitro  cell  ags  limit 
for  productian  use  or  beyond  by  dtfaer 
nud^  add  testing  or  produd  analysis,  as 
daaciibad  in  the  rafavant  ICH  gnid^ine.  For 
nomecombinant  call  linae  in  whkh  the 
coding  sequence  far  the  dasind  produd  has 
already  bean  analyaad  at  the  MCB  or  WCB 
level,  invariability  of  the  protein  coding 
aaquenca  during  production  should  be 
varified  in  the  productian  cells  cultivated  to 
the  piopoaad  in  vitro  age  limit  for  productian 
use  or  beymd  bjr  either  nucleic  add  testing 
or  analyifa  of  the  purified  protein  product 

When  the  proifaid  cannot  be  analysed  as 
deecribad  above,  other  specific  ttaite  wrtucfa 
may  indude.  for  example,  morphological 
cheraderistics,  growth  cfaaractaristics. 
biochemical  nuritars.  immimnlogtnal 
markers,  productivity  of  the  dasind  product, 
or  other  rdevant  ganiotypic  or  phenotypic 
matkais  may  be  usefiil  far  the  assessment  of 
cell  substrate  stability.  In  some  cases,  vdtete 
dirad  oampKiieaa  of  the  dianctaristics  of  the 
MCB  with  thoee  of  dw  production  cells  at  the 
in  vitro  call  age  limit  is  difficult  or 
fanpossible.  one  mqr  compen  the 
charaderistiGS  of  calls  at  the  initial  stages  of 
cultivation  or  preduction  to  thoss  of  calls  at 
the  in  vitro  oau  age  limit  for  production  uaa 
in  order  to  aaaaae  call  stability  during 
productian.  Indices  such  as,  for  example, 
oocygen  or  ghiooae  consumption  rates. 
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■mnwwiU  or  lactats  productkm  ratas  may  be 
uMful  for  tuch  tasting.  Iimenai  in  tba 
defined  limit  for  in  vitro  cell  aga  far 
production  use  should  be  luppcnted  by  data 
from  caila  that  have  been  expanded  to  the 
pBOpoaed  new  in  vitro  cell  age  limit.  For 
diploid  call  lines,  data  should  be  presented 
that  established  the  finite  in  vitro  Uisspan  of 
the  cells  from  the  WC8  under  conditions 
lapiaaentative  of  those  employed  for 
manufiKtuiing  use. 

Evidence  for  banked  cell  stability  under 
defined  storage  conditions  will  usually  be 
generated  during  production  of  clinical  trial 
material  from  the  banked  cells.  Data  from  the 
determination  of  cell  viability  when  the 
preserved  cells  are  recrautituted  for 
producticHi  of  clinical  trial  suppliaa  will 
verify  that  the  revived  cells  have  survived  the 
preservation  piocass.  Data  frtm  the 
preparation  of  clinical  materials  will 
damoostrate  that  the  revived  cells  can  be 
used  to  prepare  the  desired  product 
Availabw  data  should  be  clearly  documented 
in  the  application  dossiers,  plus  a  propoaal 
far  monitoring  of  banked  cell  stability  should 
be  provided.  The  proposed  monitoring  can  be 
pel  farmed  at  the  tSaaa  that  one  or  more 
containers  of  the  oryopreserved  bank  is 
thanred  for  production  use,  when  dw  product 
or  production  consistency  is  monitotMl  in  a 
relevant  way,  or  when  one  or  more 
containen  of  the  oyopreserved  MCB  is 
thawed  for  preparation  of  a  new  WCB  (and 
the  new  WCB  is  properly  qualified),  as 
appropriate.  In  the  caae  whan  production 
doea  not  take  place  far  a  long  period  of  time, 
viaUUty  tasting  oo  the  cell  bank  uaed  as  a 
>      source  of  die  production  substrate  should  be 
per  farmed  at  an  interval  described  in  the 
marketing  application.  If  the  viability  of  the 
cell  sofaatate  is  not  significantly  deaeesed, 
generally  no  further  testing  of  the  MCB  or 
WCB  is  considered  necessary. 

23.4  Tettt  for  Karyology  and  Tumongmidty 

Utilixatioii  of  karyology  and  tumoriganicity 
teating  for  evaluating  the  safaty  of  a  diploid 
cell  line  or  cfaaiactarizing  a  new  cell  line  may 
be  usefol  depending  oo  ^  cells,  the  nature 
of  die  product,  and  the  manufacturing 
process.  Extensive  analysis  to  determine  the 
relative  abundance  of  aneuploid  cells  has  not 
been  found  to  be  usefiiL  Kuyology  need  not 
be  determined  far  rodent  ceU  Unas  or  new 
cell  lines  kno%m  to  be  nondiploid.  However, 
cytogenetic  analysis  may  be  an  adequate 
method  to  aaaess  cell  substrate  identity  or 
purity  as  daecribed  in  sections  2.3.1.0  and 
2.3.2.0.  Repetition  erf  tumoriganicity  testing 
far  cells  with  already  documented  evidence 
of  tumorigenicity  is  not  considared 
necessary. 

For  products  that  are  highly  purified  and 
that  contain  no  cells,  karyology  and 
tumorigenicity  testing  an  ganerally  not 
considoed  necessary,  provided  that 
appropriate  limits  fair  residual  host  cell  DNA 
are  met  consistently  either  by  process 
validation  studies  or  by  lot  release  testing. 

In  gsneral,  products  for  which  the  presence 
of  live  cells  cannot  be  excluded  or  which 
have  little  downstream  purification  (for 
example,  some  conventional  live  virus 
vaccines)  %rill  need  such  characterlzatiaa  of 
the  cell  substrate.  The  utility  of 


tumorigenicity  testing  and  chramoaomal 
analysis  for  new  cell  substrates  for 
unpurified  products  should  be  evaluated  oo 
a  case-by-case  basis.  Use  of  cell  lines  known 
to  be  tumorigenic  or  to  possess  abncnmal 
luryology  should  be  evaluated  in  terms  of 
risk-benefit  for  eech  product  application 
when  the  product  contains  cells  oi  is  not 
highly  purified. 

Products  that  are  manufactured  in 
genetically  unmodified  MRC-5  or  WI-38 
cells  do  not  need  cfaaracteriation  of  these 
cell  substrates  by  karyology  or  tumorigenicity 
since  extensive  characterization  has  already 
been  performed  and  published  for  these  cell 
lines.  However,  for  each  MRC-5  and  WI-38 
WCB  generated,  manufacturen  should 
confirm,  once,  that  the  cells  grown  in  the 
manner  to  be  used  in  production  are  diploid 
and  have  the  expected  lifaspan. 

For  new  w  previously  uncharacterizad 
diploid  call  substrates,  confirmation  of 
diploid  karyology  should  be  presented  and 
tumorigenic  potential  should  be  established, 
using  cells  from  the  MCB.  Methods  Cor 
karyological  and  tumorigenicity  analyaas 
may  be  found  in  the  currant  WHO  document 
on  animal  cells. 


CeU  bank— A  cell  bank  is  a  coUectitm  of 
appropriate  containen,  whoee  contents  are  of 
uniform  ccHnpoeition,  stored  under  defined 
conditions.  Each  container  represents  an 
aliquot  of  a  single  pool  of  ceils. 

Cell  Hne— Type  of  cell  population  which 
originates  by  snial  subculture  of  a  primary 
cell  population,  which  can  be  banked. 

Continuous  ceU  line— A  call  line  having  an 
infinite  capacity  for  growth.  Often  refaned  to 
as  "immortal"  and  previously  refarred  to  as 
"established." 

Diploid  ceti  line— A  cell  line  having  ■ 
finite  in  vitro  lifaspan  in  which  the 
cfaromoaomea  are  paired  (euploid)  and  are 
structurally  idoitical  with  those  of  the 
species  from  which  they  %rere  derived. 

Host  ceiOa— See  Parental  cells. 

In  vUn  cell  age    Measure  of  time  between 
thaw  of  the  MCB  vial(s)  to  harvest  of  the 
production  vessel  measured  by  elapaed 
chronological  time,  by  population  douUing 
level  of  the  cells,  or  biy  paisags  level  of  the 
cells  when  subcultivated  by  a  defined 
procedure  far  dilution  of  the  culture. 

htetaxoan — Oryuiism  of  multicellular 
animal  nature. 

MCB /MosAsr  Cetf  AuiJr^-An  aliquot  of  a 
single  pool  of  cells  which  generally  has  been 
prepared  from  the  selected  cell  clone  under 
defined  conditions,  dispensed  into  multiple 
oootainen.  and  stored  under  defined 
conditions.  The  MCB  is  used  to  derive  all 
working  cell  banks.  The  testing  performed  on 
a  new  MCB  (from  a  previous  initial  cell 
dooe,  MCB.  or  WCB)  should  be  the  same  as 
far  the  MCB  unless  justified. 

Parental  cell* — Cells  to  be  manipulated  to 
give  rise  to  a  cell  subatrate  or  an  intermediate 
cell  line.  For  microbial  expression  systems,  it 
is  typical  to  also  describe  the  parantal  cells 
as  the  host  cells.  For  hyfaridomas,  it  is  typical 
to  also  describe  the  parental  cells  as  the  cells 
to  be  fused. 

WCB  (Working  CM  Bankh-the  Working 
Cell  Bank  is  prepared  from  aliquots  of  a 


homogeneous  suspension  of  cells  obtained 
from  culturing  the  MCB  under  defined 
culture  conditions. 


Appendix  1:  Priraaiy  CaU  J 
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The  principles  contained  in  this  document 
apply  in  general  to  biotechnological/ 
biological  products  prepared  frmn 
characterized  banked  cells.  Howrever,  a 
ntmibw  of  biological  products,  in  particular 
certain  viral  vacdnes,  are  prepared  using 
primary  cells. 

Because  primary  cell  cultures  are  used 
within  the  first  passage  after  establishment 
from  the  tissue  of  orif^,  it  is  not  possible  to 
carry  out  extensive  characterization  of  the 
cells  prior  to  their  use  as  is  done  for  banked 
cell  substrates.  In  addition,  biological 
products  produced  using  primary  cell 
substrates  often  do  not  undergo  extensive 
processing  (e.g.,  purification).  Despite  these 
differences ,  the  approach  taken  to  assure  the 
suitability  and  safety  of  (Himary  cell 
substrates  for  production  of  biologicals  is 
analogous,  in  many  respects,  to  that  outlined 
in  this  docimient  and  in  other  guidelines. 

This  annex  outlines  cell  subatrate-related 
information  that  should  be  included  in 
marketing  applications  for  biological 
products  prepared  using  primary  cells.  This 
information  falls  into  three  general 
categories:  (1)  Informatian  concerning  the 
source  tissue  (or  organ)  and  other  animm- 
derived  raw  materials  used  for  the 
aatabliahment  of  primary  cell  substrates,  (2) 
information  concerning  the  preparation  of 
primary  cell  substrates,  and  (3)  testing 
performed  on  primary  cell  substrates  to 
ensure  the  safsty  of  the  product 

n.  Smbcb  Tfaaaa  and  Oikar  law  Matarlals 

Information  should  be  provided  about  the 
animals  used  as  a  source  of  tissue  tor  the 
preparation  of  primary  call  substrates.  Tissue 
should  be  derived  from  healthy  animals 
subjected  to  veterinary  and  laboratory 
monitoring  to  certify  the  abaence  of 
pathogenic  agents.  Whenever  possible,  dcmor 
■ntmalii  should  be  obtained  from  doeed, 
specific  pathogen-free  (when  available) 
coloniee  or  flocks.  Animals  used  as  tissue 
donors  should  not  have  been  used  previously 
for  experimental  studies.  Animals  should  be 
adequately  quarantined  Cor  an  appropriate 
period  of  time  prior  to  use  for  the  preparation 
of  calls.  In  scHne  countries,  ■niin«l«  may  need 
to  be  quarantined  in  the  country  where  the 
primary  calls  are  prepared.  Manufacturera 
should  consult  with  national/regional 
authorities  Cor  specific  requirements. 

Information  (m  materials  and  components 
used  for  the  preparation  of  primary  cell 
substrates  should  be  provided,  induding  the 
identity  and  source  of  all  reagents  of  human 
or  animal  origin.  A  description  of  testing 
performed  on  components  of  animal  origin  to 
certify  the  abeence  of  detectable 
cootaminants  and  adventitious  agrats  should 
be  included. 


lILPiayaratianafrriMiTCdl! 

Methods  used  for  isolation  of  cells  fitnn 
tissue,  establishment  of  primary  cell  cultures, 
and  maintMiance  of  cultures  should  be 
described. 


IV.  Taatii«  af  Priiuiy  CaU  2 

Tests  performed  on  primary  cell  substrates 
to  qualify  them  for  use  in  production  should 
be  described.  As  noted,  the  natura  of  primary 
cell  substrates  precludes  extensive  testing 
and  characterization  prior  to  use.  Testing  to 
demonstrate  the  absence  of  adventitious 
^ents  in  these  substrates  is  therefore 
conducted  concurrenUy  and  may  include: 
Observation  of  production  or  uninfected 


control  culturetbefoie,  during,  and  beyond 
the  period  erf  production:  inoculation  tA 
culture  fluids  bom  producti(»i  and 
uninfBCted  control  cultures  into  various 
susoeptiUe  indicator  cell  cultures  capable  of 
detecting  a  vride  range  of  relevant  viruses, 
followed  by  examination  for  cytopathic 
changes  and  testing  for  the  presence  of 
hemadsorinng  viruses;  and  other  tests  for 
specific  agents  (such  as  relevant  retroviruses) 
as  necessary.  Additional  information 
concerning  specific  viral  tests  may  be  found 
in  the  relevant  national/regional/ 
international  guidelines. 

Approiniate  testing  regimens  and  test 
methods  for  cells  used  in  the  production  of 


specific  products  will  vary  depending  on  the 
donor  species  used  as  a  souroa  erf  tissue, 
adventitious  agants  potentiaUy  praaant 
the  nature  of  ^  product,  its  intended 
dinical  use,  aspects  of  the  manufacturing 
process,  and  tlus  extent  of  testing  performed 
on  the  final  product  Applicants  should 
ejqilain  and  justify  the  approadi  taken  widi 
re^wd  to  their  spisdfic  product 

Dated:  April  25, 1997. 
W^lUaBK.  nvlibwd. 
Associate  Caaaniationer  for  Policy 
Coordination. 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(DoctotNo.97D-01471 

Intemationai  Confennco  on 
Hannonisation;  Draft  QuideHno  on  the 
Tbning  of  Nonclinical  Studtos  for  the 
Conduct  of  Human  Clinical  Trials  for 
Ptiannacauticals 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Guideline  for 
the  Timing  of  Nonclinical  Studies  for 
the  Conduct  of  Human  Clinical  Trials 
for  Pharmaceuticals. "  The  draft 
guideline  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Hannonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
recommend  international  standards  for 
and  to  promote  harmonization  of  the 
nonclinical  safaty  studies  needed  to 
support  hiunan  clinical  trials  of  a  given 
scope  and  duration. 
DATES:  Written  comments  by  Jime  16, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  RockviUe.  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  hiformation 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  RockviUe,  MD  20857.  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  mail  from 
the  Office  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research.  1401  RockviUe  Pike. 
RockviUe,  MD  20852-1448,  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Regarding  the  guideline:  Lisa  D. 
Rarick,  Center  for  Drug  Evaluation 
and  Research  (HFD-580).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  RockviUe,  MD  20857,  301- 
827-4260. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Afiairs  (HFY-20). 
Food  and  Drug  Administration. 


5600  Fishers  Lane,  RockviUe,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
conunitted  to  seeking  sdentificaUy 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfiare.  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  weU  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  November  7. 
1996,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
"Guideline  for  the  Timing  of 
Nonclinical  Studies  for  the  Conduct  of 
Human  Clinical  Trials  for 
Pharmaceuticals"  should  be  made 
avaUable  for  pubUc  comment.  The  draft 
guideline  is  the  product  of  the 
Multidisciplinary  (Safety/Efficacy) 
Expert  Woriung  Group  of  the  ICH. 
Comments  about  this  draft  wiU  be 
considered  by  FDA  and  the 
Multidisciplinary  (Safety/Efficacy) 
Expert  Working  Group. 

The  draft  guideline  is  intended  to 
recommend  international  standards  for 


and  to  promote  harmonization  of  the 
nonclinical  safety  studies  needed  to 
support  human  clinical  trials  of  a  givoi 
scope  and  duration.  The  nonclinical 
safety  study  requirements  for  the 
marketing  approval  of  pharmaceuticals 
usuaUy  include  single  and  repeat  dose 
toxicity  studies,  reproductive  toxicity 
studies,  genotoxidty  studies,  local 
tolerance  studies,  an  assessment  of 
carcinogenic  potential,  safety 
pharmocology  studies,  and 
pharmacokinetic  studies.  Hie  draft 
guideline  discusses  these  types  of 
studies,  their  duration,  and  their 
relation  to  the  conduct  of  human 
clinical  trials.  The  draft  guideline 
should  minimize  delays  in  the  conduct 
of  clinical  trials  and  reduce  the 
imnecessary  use  of  animals  and  other 
resources,  which  in  turn  should 
expedite  the  ethical  development  of 
drugs  and  facilitate  the  availability  of 
new  pharmaceuticals. 

In  pubUshing  this  draft  guideline,  a 
note  from  a  prior  draft  (Note  4)  has  been 
deleted  because  it  could  have  been  read 
to  suggest,  incorrectly,  that  FDA  lacks 
the  authority  to  require  the  inclusion  of 
certain  populations  in  particular  clinical 
triak.  FDA  has  such  authority  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  301  et  seq.,  and  the  Public 
Heahh  Service  Act.  42  U.S.C  201  et  seq. 
The  note  was  deleted  because  it  was 
subject  to  misinterpretation  and  was 
unnecessary. 

This  guideline  represents  the  agency's 
current  thinking  on  the  timing  of 
nonclinical  studies  for  the  conduct  of 
human  clinical  trials  for 
pharmaceuticals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
pubUc.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  appUcable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  at  before 
June  16, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  Worid  Wide  Web  (WWW)(http:// 
www.fda.gov/cder/guidance.htm).  To 
connect  to  CBER's  WWW  site,  type 
http7/%vww.fda.gov/cber/cberftp.html. 

The  text  of  the  draft  guideline  foUows: 


Draft  GuideliiM  for  the  Timing  of 
Nonclinical  Studies  for  the  Conduct  of 
Human  C3iniral  Trials  for  ntarmaoeuticalB 

1.  IntroductioB 

1.1  Objectives  of  the  Guideline 

The  purpose  of  this  document  is  to 
recommend  international  standards  for  and 
to  promote  harmonization  of  the  nonclinical 
safety  studies  needed  to  support  human 
clinical  trials  of  a  given  scope  and  duration. 

Harmonization  of  the  guidance  for 
nonclinical  safety  studies  will  help  to  define 
the  current  recommendations  and  reduce  the 
likelihood  that  substantial  differences  will 
exist  between  regions.  This  guidance  should 
minimize  delays  in  the  conduct  of  clinical 
trials  and  reduce  the  unnecessary  use  of 
animals  and  other  resources.  This  should 
expedite  the  ethical  development  of  drugs 
and  focilitate  the  availabili^  of  new 
pharmaceuticals. 

1.2  Background 

The  recommendations  for  the  extent  of 
nonclinical  safety  studies  to  supftort  the 
various  stages  of  clinical  development  differ 
among  the  regions  of  Europe,  the  United 
States,  and  Japan.  This  raises  the  important 
question  of  whether  there  is  any  scientific 
justification  for  these  differences  and 
whether  it  would  be  possible  to  develop  a 
mutually  acceptable  guidance. 

The  present  guideline  represents  the 
consensus  that  exists  among  the  ICH  regions 
regarding  the  scope  and  duration  of 
nonclinical  safety  studies  to  support  the 
conduct  of  human  clinical  trials  for 
pharmaceuticals. 

1 .3  Scope  of  the  Guideline 

The  nonclinical  safety  study  requirements 
for  the  marketing  approval  of  a 
pharmaceutical  agent  usually  include  single 
and  repeated  dose  toxicity  studies, 
reproductive  toxicity  studies,  genotoxicity 
studies,  local  tolerance  studies,  and  for  drugs 
which  have  cause  for  concern  or  are  intended 
for  a  long  duration  of  use,  an  assessment  of 
carcinogenic  potential.  Other  nonclinical 
studies  include  pharmacology  studies  for 
safety  assessment  (safety  pharmacology)  and 
pharmacokinetic  (ADME)  studies.  These 
various  typ)es  of  studies,  their  duration,  and 
the  relation  to  the  conduct  of  human  clinical 
trials  are  presented  in  this  guideline. 

This  guideline  applies  to  the  situations 
usually  encoimtered  during  the  development 
of  conventional  pharmaceutical  agents  and 
should  be  viewed  as  providing  general 
guidance  for  drug  development  and  not  rigid 
requirements.  The  animal  safety  study  and 
himian  clinical  trial  plans  should  be 
designed  to  represent  that  approach  which  is 


the  most  scientifically  and  ethically 
appropriate  for  the  pharmaceutical  agent 
imder  development. 

There  have  been  marked  advances  in  the 
innovation  of  therapeutic  agents  (e.g., 
biotechnology-derived  products)  for  which 
the  existing  paradigms  for  safety  evaluation 
may  not  always  be  appropriate  or  relevant 
and  they  should  therefore  be  evaluated  on  a 
case-by-case  basis  (Ref.  1).  Similarly, 
pharmiaceuticals  in  development  for 
indications  in  life-threatening  diseases  or 
diseases  without  current  effective  therapy 
may  also  warrant  a  case-by-case  approach  to 
both  the  toxicological  evaluation  and  clinical 
development  to  optimize  or  expedite  drug 
development.  In  certain  cases,  studies  may  be 
abbreviated,  deferred,  or  omitted. 

1.4  Genera]  Principles 

The  development  of  a  pharmaceutical 
agent  is  a  stepwise  process  involving  an 
evaluation  of  both  the  animal  and  human 
safety  information.  The  goals  of  the 
nonclinical  safety  evaluation  include:  A 
characterization  of  toxic  effects  with  respect 
to  target  organs,  dose  dependence, 
relationship  to  exposure,  and  potential 
reversibility.  This  information  is  important 
for  the  estimation  of  an  initial  safe  starting 
dose  for  the  human  trials  and  the 
identification  of  parameters  for  clinical 
monitoring  for  potential  adverse  effects.  The 
nonclinical  safety  studies,  although  limited 
at  the  beginning  of  clinical  development, 
should  be  adequate  to  qharacterize  potential 
toxic  effects. 

Human  clinical  trials  are  conducted  to 
demonstrate  the  safety  and  etGcacy  of  a 
pharmaceutical,  starting  with  a  relatively  low 
exposure  in  a  small  number  of  subjects.  This 
is  followed  by  clinical  trials  in  which 
exposure  usually  increases  by  dose,  duration 
and/ or  size  of  the  exposed  patient 
population.  Clinical  trials  are  extended  based 
on  the  demonstration  of  adequate  safety  in 
the  previous  clinical  trial(s)  as  well  as 
additional  nonclinical  safety  information  that 
is  available  as  the  clinical  trials  proceed. 
Serious  adverse  clinical  or  nonclinical 
findings  may  influence  the  continuation  of 
clinical  trials  and/or  suggest  the  need  for 
additional  nonclinical  studies  and  a 
reevaluation  of  previous  clinical  adverse 
events  to  resolve  the  issue. 

Clinical  trials  are  conducted  in  phases  for 
which  different  terminology  has  been 
utilized  in  the  various  regions.  This 
document  uses  the  terminology  as  defined  in 
the  ICH  guideline  "General  Considerations 
for  the  Clinical  Trials"  (Ref.  2).  Clinical  trials 
may  be  grouped  by  their  purpose  and 
objectives,  llie  first  human  exposure  studim 
are  generally  single  dose  studies,  followed  by 
dose  escalation  and  short-term  repeated  dose 


studies  to  evaluate  pharmacokinetic 
parameters  and  tolerance  (Phase  I  studies — 
Human  Pharmacology  studies).  These  studies 
are  often  conducted  in  healthy  volunteers  but 
may  also  include  patients.  The  next  phase  of 
trials  consists  of  small  scale  studies  for 
additional  safety  and  clinical  pharmacology 
as  well  as  preliminary  efBcacy  studies  in 
patients  (Phase  n  studies — Therapeutic 
Exploratory  studies).  This  is  followed  by 
large  scale  clinical  trials  for  safety  and 
efficacy  in  patient  populations  (Phase  01 
studies — ^Therapeutic  Confiimatoiy  studies). 

2.  Safely  Pharmacology 

Safety  pharmacology  includes  the 
assessment  of  effects  on  vital  functions  (such 
as  cardiovascular,  central  nervous,  and 
respiratory  systems)  and  these  should  be 
ev^uated  prior  to  human  expKMure.  These 
evaluations  may  be  conducted  as  additions  to 
toxicity  studies  or  as  separate  studies. 

3.  Toxicoldnelic  and  Pharmacokinetic 
Studies 

Exposure  data  in  animals  should  be 
evaluated  prior  to  human  clinical  trials  (Ref. 
3).  Further  information  on  absorption, 
distribution,  metabolism,  and  excretion  in 
animals  should  be  made  available  to  compare 
human  and  animal  metabolic  pathways. 
Appropriate  information  should  usually  be 
available  by  the  time  the  early  Phase  I 
(Human  Pharmacology)  studies  have  been 
completed. 

4.  Single  Doae  Toxicity  Stndies 

The  single  dose  (acute)  toxicity  for  a 
pharmaceutical  should  be  evaluated  in  two 
mammalian  species  prior  to  the  first  human 
exposure  (Note  1).  A  dose  escalation  study  is 
an  acceptable  alternative  to  the  single  dose 
design. 

5.  Rqwated  Dose  Toxicity  Studies 

The  recommended  duration  of  the  repeated 
dose  toxicity  studies  is  related  to  the 
duration  and  scale  of  the  proposed  clinical 
trial.  In  principle,  the  duration  of  the  animal 
toxicity  studies  conducted  in  two 
mnmmaliiin  spedes  (one  noiirod«it)  should 
be  equal  to  or  exceed  the  duration  of  the 
human  clinical  trials  (TaUe  1). 

5. 1  Phase  I  and  U  Studies 

A  repeated  dose  toxicity  study  in  two 
species  (one  nonrodent)  fbr  a  minimum 
duration  of  2-4  weeks  (Table  1)  would 
support  Phase  I  (Human  Pharmacology)  and 
Phase  n  (Therapeutic  Exploratory)  studies  up 
to  2  weeks  in  duration.  Beyond  this,  1-,  3-, 
or  6-month  toxicity  studies  would  support 
these  types  of  human  clinical  trials  f(H'  up  to 
1,  3,  or  6  months,  respectively. 


Table  1  .—Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  I  and  II  Trials  in  EU  and  Japan  and 

Phase  I,  II.  and  III  Trials  in  the  United  States 


Duration  of  Clinical  Trials^ 


Duration  of  Repeated  Dose  Toxicity  Studws 


Single  Dose 
Up  to  2  Weeks 
Uptol  Montti 
Up  to  3  Montttt 
UptoGMonths 


2-4Weeks2 
2-4Weeks2 
1  Month 
3  Months 
6Monihs 
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Table  1  .—Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  I  and  II  Trials  in  EU  and  Japan  and 

Phase  I.  II,  and  III  Trials  in  the  United  States— Continued 


Duration  of  CInical  Trials^ 


DiTCion  of  Repeated  Dose  Toxicity  Studies 


>6  Months 


&-12Months3 


^  In  speciai  circumstances,  trials  may  be  extended  beyond  the  duration  c4  completed  repeat  dose  toxicity  studras  on  a  case-t>y-case  basis. 
'  EU  and  United  States:  2-weet(  studtes  are  the  minimum  duration.  In  Jtuen:  2-week  nonrodent  and  4-week  rodent  studtes  are  needed  (Also, 
see  Note  2).  In  ttw  United  Stales,  single  dose  toxicity  studtes  with  extendea  examinatkins  can  support  single  dose  human  studras  (Ref.  4). 
3|n  EU  and  Japan.  6-monlh  studtes  are  adequate.  In  the  United  States,  a  12-month  nonrodent  study  is  usually  needed  (See  Note  3). 


5.2  Phase  m  Studies 

For  the  Phase  m  (Therapeutic 
Confinnatory)  itudies,  a  l-month  toxicity 


study  in  two  species  (one  nonrodent)  would 
support  clinical  trials  of  up  to  2  weeks  in 
duration  (Table  2).  Three-month  toxicity 
studies  would  support  clinical  trials  for  up 


to  1-month  duration,  while  6-month  toxicity 
studies  would  support  clinical  trials  bx  a 
longer  duration. 


Table  2.— Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  III  Trials  in  the  EU  and  Japan^ 


Durainn  of  CMcai  Trials' 


Duration  of  Repeated  Dose  Toxicity  Studtes 


Up  to  2  Weeks 
Uptol  Monti 
>1  Month 


1  Month 
3  Months 
6  Months 


^  The  duraltons  In  this  tabte  also  indkate  the  marketing  requiremenis  in  the  United  States  and  EU.  In  addHkm,  in  the  United  States,  for  drugs 
used  for  duratkm  In  excess  of  6  mortffis,  a  12-monlh  nonrodent  study  is  generaly  consUered  an  important  part  of  ttw  safety  evakjatkm  lor  mar- 
keting. 

>tei  special  circumstances,  trials  may  be  extended  beyond  the  duratmn  of  compteted  repeat  dose  toxicity  studtes  on  a  case-by-case  basis. 


1.  Lecal  TeiuuK*  StuUm 

Local  tolerance  should  be  studied  in 
qnimaU  using  3  route  which  is  relevant  to  the 
proposed  clinical  administration  site.  The 
evaluation  of  local  tolerance  should  be 
performed  prior  to  human  exposure.  The 
assessment  of  local  tolerance  may  be  part  of 
other  toxicity  studies. 

7.  GoMtndcity  StvdiM 

Prior  to  first  human  exposure,  in  vitro  tests 
fior  the  evaluation  of  mutations  and 
chromosomal  damagw  are  generally  needed.  If 
an  equivocal  or  positive  finding  occurs, 
additional  testing  should  be  performed  (Re£ 
5). 

The  standard  battery  of  tests  for 
genotoxicity  (Re£  6)  should  be  oxnpleted 
prior  to  the  initiation  of  Phase  n  studies. 

>.  CarciiM>giiirity  Sindiaa 

Completed  carcinogenicity  studies  are  not 
usually  needed  in  advance  of  the  conduct  of 
clinical  trials  unless  there  is  cause  for 
concern.  Conditions  relevant  for 
carcinogenicity  testing  are  discussed  in  ICH 
document  "Guideline  on  the  Need  for  Long- 
Term  Rodent  Carcinogenicity  Studies  of 
Pharmaceuticals"  (Ret  7). 

For  pharmaceuticals  developed  to  treat 
certain  serious  diseases,  carcinogenicity 
testing,  if  needed,  may  be  conducted 
postapproval. 

9.  Reprodncthre  Toodcity  Studies 

Reproductive  toxicity  studies  (Reb.  8  and 
9)  should  be  conducted  as  is  appropriate  for 
the  population  that  is  to  be  exposed. 

9.1  Men 

Men  may  be  included  in  Phase  I  and  n 
trials  pricv  to  the  conduct  of  the  male  fertility 
study  since  an  evaluation  of  the  male 
reproductive  organs  is  performed  in  the 
repeated  dose  toxicity  studies  (Note  2). 


A  male  fertility  study  should  be  ccnnpleted 
prior  to  the  initiation  of  niase  III  trials  (Re£s. 

8  and  9). 

9  J  Women  Not  of  Childbearing  Potential 

Women  not  of  childbearing  potential  (Le., 
permanently  sterilized,  postmenopausal)  may 
be  included  in  clinical  trials  without 
reproductive  toxicity  studies  provided  the 
relevant  repeated  dose  toxicity  studies 
(which  include  an  evaluation  of  the  female 
reproductive  organs)  have  been  conducted. 

9.3  IfViomen  of  ChUdbeaiing  Potential 

For  women  of  childbearing  potential  there 
is  a  high  level  of  concern  for  the 
unintentional  exposure  of  an  emlvyo/fetus 
before  information  is  available  concerning 
the  potential  benefits  versus  potential  risks. 
There  are  currenUy  regional  differences  in 
the  timing  of  reproductive  toxicity  studies  to 
support  the  inclusion  of  women  of 
childbearing  potential  in  clinical  trials. 

In  the  EU  and  in  Japan,  assessment  of 
female  fertility  and  embryo-fetal 
development  should  be  completed  prior  to 
the  inclusion  of  women  of  childbearing 
potential  using  birth  control  in  any  type  of 
clinical  trial.  The  pre-  and  postnatal 
development  study  should  be  submitted  for 
marketing  approval. 

In  the  United  States,  women  of 
childbearing  potential  may  be  included  in 
eariy,  carefully  monitored  studies  «vithout 
reproductive  toxicity  studies  provided 
appropriate  precautions  are  taken  to 
minimize  risL  These  precautions  include 
pregnancy  testing  (for  example,  based  on  the 
b-subunit  of  HCG),  use  of  a  highly  effective 
method  of  birth  control  (Note  5),  and  entry 
after  a  confirmed  menstrual  period. 
Continued  testing  and  monitoring  during  the 
trial  should  be  sufficient  to  ensure 
compliance  with  the  measures  not  to  become 
pregnant  during  the  period  of  drug  exposure 
(which  may  exceed  the  length  of  study).  To 


support  this  approach,  informed  consent 
diould  include  any  known  pertinent 
in&xmaticHi  related  to  reproductive  toxicity, 
such  as  a  general  assessment  of  potential 
toxicity  in  pharmaceuticals  with  related 
structures  or  pharmacological  effiscts.  If  no 
relevant  information  is  available,  the 
informed  consent  should  clearly  note  the 
potential  for  risk. 

In  the  United  States,  assessment  of  female 
fertility  and  embryo-fetal  development 
should  be  completed  before  women  of 
childbearing  potential  using  birth  control  are 
enrolled  in  Phase  III  trials.  Unless  there  is 
cause  for  concern,  the  pre-  and  postnatal 
development  study  should  be  submitted  for 
marketing  approval.  For  all  regions,  all 
female  reproductive  toxicity  studies  (Ref.  8) 
and  the  standard  battery  of  genotoxicity  tests 
(Ref.  6)  should  be  completed  pri(»  to  the 
inclusion,  in  any  clinical  trial,  of  women  of 
childbearing  potential  not  using  highly 
efiiectivB  birth  control  (Note  5)  or  whose 
pregnancy  status  is  unkno%vn. 

9.4  Pregnant  Women 

Prior  to  the  inclusion  of  pregnant  women 
in  clinical  trials,  all  the  reproductive  toxicity 
studies  (Refs.  8  and  9)  and  the  standard 
battery  of  genotoxicity  tests  (Ref.  6)  should  be 
conducted.  In  addition,  safety  data  from 
previous  human  exposure  are  generally 
needed. 

10.  Supplementary  Toxicity  Studies 

Special  toxicity  studies  may  be  needed  if 
previous  nonclinical  or  clinical  findings  «trith 
the  study  product  or  related  product  have 
indicated  sjjecial  toxicological  concerns. 

11.  Clinical  Trials  in  Pediatric  PopulatioDS 

When  pediatric  patients  are  iiKluded  in 
clinical  trials,  safety  data  from  previous  adult 
human  expmsure  would  usually  represent  the 
most  relevant  safety  data  and  should 


generally  be  available  before  pediatric 
clinical  trials  (Note  6). 

In  addition  to  appropriate  repeated  dose 
toxicity  studies,  all  reproductive  toxicity 
studies  (Ref.  8)  and  the  standard  battery  of 
genotoxicity  tests  (Ref.  6)  should  be  available 
prior  to  the  initiation  of  trials  in  pediatric 
populations.  Juvenile  animal  safety  studies 
should  be  considered  on  an  individual  basis 
when  previous  animal  data  and  hiunan  safety 
data  are  insufficient 

The  need  for  carcinogenicity  testing  should 
be  addressed  prior  to  long-term  exposiue  in 
pediatric  clinical  trials  considering  the  length' 
of  treatment  or  cause  for  concern  (Re£  7). 

12.  Continuing  Efforts  to  Improve 
Harmonization 

It  is  recognized  that  significant  advances  in 
harmonization  of  the  timing  of  nonclinical 
safety  studies  for  the  conduct  of  human 
clinical  trials  for  pharmaceuticals  have 
already  been  achieved  and  arief  detailed  in 
this  guideline.  However,  differences  remain 
in  a  few  areas.  These  include  toxicity  studies 
to  support  first  entry  into  man,  the 
recommendations  for  reproductive  toxicity 
studies  for  women  of  childbearing  potential, 
and  the  diuation  of  nonclinical  safety  studies 
for  trials  and  marketing  of  drugs  intended  for 
greater  than  6  months  clinical  use.  Regulators 
and  industry  will  continue  to  consider  these 
differences  and  work  towards  further 
improving  the  drug  development  process. 

13.  Endnotes 

Note  1  For  the  conduct  of  single  dose  toxicity 
studies,  refer  to  the  ICH-1  recommendations 
(Ref.  10)  and  the  regional  guidelines  (e.g., 
Ref.  4). 

Note  2  There  are  currently  regional 
differences  for  the  minimum  duration  of 
repeated  dose  toxicity  studies:  2  weeks  in  the 
EU  and  the  United  States,  and  2 -weeks 
nonrodent  and  4-weelcs  rodent  in  Japan.  In 
Japan,  unlike  the  EU  and  the  United  States, 


the  male  fertility  study  is  expected  prior  to 
the  inclusion  of  men  in  clinical  trials.  As  an 
alternative,  an  assessment  of  male  fertility  by 
careful  histcqwthologica}  examiiution  in 
rodents  can  be  made  in  the  4-week  repeated 
dose  toxicity  study  (Ref.  9)  and  thus  fiilfills 
this  requirement  for  Japan.  In  the  EU  and  the 
United  States,  2-week  repeated  dose  studies 
are  considered  adequate  for  an  overall 
assessment  of  the  potential  toxicity  of  a  drug 
to  support  clinical  trials  for  a  short  duration. 
Note  3  In  the  United  States,  if  the  12-month 
nonrodent  study  will  not  be  completed 
before  clinical  trials  exceed  6  months,  the 
U.S.  Food  and  Drug  Administration  should 
be  consulted.  The  nature  of  the 
pharmaceutical  being  developed,  the  patient 
population  being  treated,  and  the  available 
nonclinical  toxicity  information  should  be 
considered.  If,  for  example,  6-month  studies 
in  two  species  (one  rodent  and  one 
nonrodent)  have  been  completed  and  there  is 
no  cause  for  concern  for  the  safety  of  the 
subjects  being  studied,  the  12-month 
nonrodent  study  should  be  ongoing  such  that 
it  exceeds  the  duration  of  the  clinical  trial. 
This  lead  should  be  sufficient  to  allow 
application  of  the  findings  fit>m  the 
nonclinical  study  to  influence  monitoring 
and  conduct  of  the  clinical  study  if 
additional  tmexpected  hazards  are  identified 
to  ensure  patient  safety  and  efficient 
evaluation  of  potential  clinical  hazards. 
Note  4  Deleted. 

Note  5  A  highly  effective  method  of  birth 
control  is  defined  as  one  which  results  in  a 
low  feilure  rate  when  used  consistenUy  and 
correctly  (i.e.,  less  than  1  percent  per  year), 
such  as  implants,  injectables,  combined  oral 
contraceptives,  some  lUD's,  sexual 
abstinence,  or  vasectomized  partner.  For 
subjects  using  hormonal  contraceptive 
metiiod,  information  regarding  the  product 
under  evaluation  and  its  potential  effect  on 
the  contraceptive  should  be  addressed. 


Note  6  The  necessity  for  adult  human  data 
would  be  determined  on  a  case-by-case  basis. 

14.  Rafueuces 

1.  ICH  Topic  S6  Document  "Preclinical 
Testing  of  Biotechnology-Derived 
Pharmaceuticals. ' ' 

2.  ICH  Topic  E8  Document  "General 
Considerations  for  Clinical  Trials." 

3.  ICH  Harmonised  Tripartite  Guideline 
(S3A)  Note  for  "Toxicokinetics — Guidance 
on  the  Assessment  of  Systemic  Exposure  in 
Toxicity  Studies." 

4.  Food  and  Drug  Administration,  "Single 
Doae  Acute  Toxicity  Testing  ftv 
Pharmaceuticals,"  Guidance  for  Industry, 
August  1996. 

5.  ICH  Harmonised  Tripartite  Guideline 
(S2AJ  "Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests." 

6.  ICH  Topic  S2B  Document  "Standard 
Battery  of  Genotoxicity  Tests." 

7.  ICH  Harmonised  Tripartite  Guideline 
(SlA)  "Guideline  on  the  Need  for  Long-Term 
Rodent  Carcinogenicity  Studies  of 
Pharmaceuticals." 

8.  ICH  Harmonised  Tripartite  Guideline 
(S5A)  "Detection  of  Toxicity  to  Reproduction 
Civ  Medicinal  Products." 

9.  ICH  Harmonised  Tripartite  Guideline 
(S5B)  "Toxicity  to  Male  Fertility." 

10.  Arcy,  P.  F.,  and  D.  W.  G.  Harron, 
"Proceeding  of  The  First  International 
Conference  on  Harmonisation,  Brussels 
1991,"  Queen's  University  of  Belfest,  pp. 
183-184, 1992. 
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Associate  General  Counsel; 
published  5-2-97 

Radio  stations;  table  of 
assignments: 

Maryland;  published  3-21-97 
iwlichigan;  published  5-2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  DruQ 


Food  for  human  consumption: 
Food  labeling— 

Restaurant  foods;  nutrient 
content  and  health 
daims;  published  8-2-96 

Restaurant  menus; 
nutrient  content  and 
health  claims  exemption 
removed;  correction; 
published  12-23-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMBIT 

Environmental  quality 
protection  and 
enhancement;  Federal 
regulatory  reform;  published 
♦-2-07 


Fair  housing: 
Complaint  processing; 
subpoena  provision 
removed;  published  4-2-97 
WfTERIOR  D9ARTMENT 
Indian  Affairs  Buieaii 
Law  and  order  on  Indtan 
reservations: 
Indian  country  law 
enforcement,  published  4- 
2-97 
JUSTICE  DEPARTMENT 
Conflict  of  interests;  published 
5-2-97 

TRANSPORTATION 
DEPARTMBIT 


Hazardous  materials 
transportation  arxl  pipeline 
safety: 
Informal  guidance  artd 

interpretive  assistance; 

avaiiability;  published  5-2- 

97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcultiiral  Marketfng 


Hortey  research,  promotion, 
and  consumer  information 
order  comments  due  t>y  5- 
6^7;  published  3-7-97 
Milk  marketing  orders: 
Eastern  Cotorado; 
comments  due  by  5-8^7: 
published  4-8^7 

AGRICULTURE 
DEPARTMENT 
Aramai  ana  riani  neenn 
InspecUon  ^enrtce 
Interstate  transportation  of 
arwnals  and  animal  products 
(quarantirte): 
Bruceitosis  in  cattle  and 
bison- 
State  and  area 
dassificatfons; 
comments  due  by  5-5- 
97;  published  3-8^7 
Plant-related  quarantine, 
domestic: 

Asian  tonghomed  beetle; 
comments  due  by  84-97;. 
published  3-7-97 
AGRICULTURE 
DEPARTMENT 
Fedafal  Crop  inauianoe 
Coipoiallon 

Crop  insurance  reguiatnns: 
Popcorn;  comments  due  tiy 
84-87;  published  4-8-97 

AGRICULTURE 

D9ARTMBIT 

Rural 


Rural  venture  capital 
demonstration  program; 
comments  due  by  5-847; 
published  4-8-97 

AGRICULTURE 
DEPARTMBIT 

Rural  Telephone  Bank 

Loan  poicies: 
TeleoommunicatkMis  k>an 
program;  policies,  types, 
and  requirements; 
comments  due  by  8447; 
published  3-7-87 

AGRICULTURE 
DEPARTMBIT 

Rural  Utilities  Servloe 


Grants: 


Telecommunications  toan 
program;  policies,  types, 
and  requvemenlo. 
comments  due  by  5-647; 
published  3-747 

COMMERCE  DB>ARTMENT 
National  Oceanic  and 
MaiNM|iiMiic  MonanMaaoon 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Aleutian  Islands  shortraksr 

artd  rougtieye  rockfish; 

comments  due  by  88- 

97;  published  4-2547 
Pacific  cod;  comments 

due  t>y  5-547; 

published  4-1847 
Magnuson  Ad  provisnns 
artd  Norttteastem  United 
States  fisheries- 
Experimental  fishing 

permit  applications; 

comments  due  by  5-8- 

97;  published  4-2447 
Northeastern  United  States 
fislMtfios 
Summer  flounder,  etc; 

comments  due  by  5-8- 

97;  published  4-847 
West  Coast  States  and 
Western  Pacific 
fisheries^ 
Ocean  salmon  off  coasts 

of  Washington,  Oregon, 

and  Caifomia; 

comments  due  by  5-8- 

97;  published  4-2447 
Pacific  Coast  groundlish; 

comments  due  by  5-8- 

97;  pubished  3-21-87 

COMMODTfY  lyniRES 

Bankruptcy: 
Chicago  Board  of  Trade- 
London  Mamational 
Financial  Futures  and 
Optens  Exchange  Tradwig 
Unk;  dMributfon  of 
customer  property  related 
to  liadhig;  oomnents  due 


by  5-747;  pubfished  4-22- 
97 

DEFBISE  DEPARTMENT 

Earned  value  manaosment 
systems;  comments  due 
by  8647;  pubMiod  88- 
97 

ENERGY  D9ARTMENT 

EnarQy  Bacisncy  and 
RsMMMMe  Enarioy  Office 
Cortsumer  products;  energy 
conservatkxi  program: 
Certification  raquiremenls 
and  test  prooadurea^ 
Plumbing  products  and 


comments  due  Ijy  8-^ 
97;  published  2-2047 
flefngeralori  and 
rslngeralor-freezers. 
externaRy  vented;  test 
prooedwes;  comments 
due  by  5-847;  pubfished 
4-847 


PROTECTION  AGBiCY 

Air  programs: 
Locomotives  and  locomotive 

engines;  emission 

standards;  hearing; 

comments  due  t>y  5-847; 

pubfished  4-1647 
Air  quality  mplementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  tjy  5- 

847;  pubfished  4-847 
Indiana;  comments  due  t>y 

5-547;  pubfished  4-347 
MirwwoofB,  conwnents  due 

by  8447;  pubfished  4-9- 

97 
New  Hampshve;  comments 

due  by  5-947;  pubfished 

4-847 
Utah;  comments  due  t)y  5- 

947;  pubfished  4-947 
Vermont;  comments  due  t)y 

5-947;  pubfished  4447 
Clean  Air  Act 


program;  Indtan  country 

policy;  comments  due  tiy 

5-547;  pubfished  3-2147 
State  opuiBliiiy  permrts 

programs  ■' 

Arizona;  comments  due 
by  88-97;  pubfished  4- 
447 
Hazardous  waste: 
Charaderistic  metal  wastes; 

trealment  standards 

(Phase  IV);  data 

availat)ifity;  commer^s  due 

by  8847;  pubished  4-8- 

97 

EQUAL  EMPLOYMBir 
OPPORTUMTY  COMMttSION 

EinpluyiiKMrt  dtecriminelion: 
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Age  Discriniinalion  in 
Employment  AcJ — 

Rights  and  daims 
waivers;  comments  due 
t>y  5-9-97;  published  3- 
10-97 


FEDERAL 
COMMUNICATIONS 


Common  carrier  services: 
SateHtte  communications — 
Fixed-satetlite,  fixed, 
mobile,  and  government 
operations;  spectrum 
allocation;  comrT>ents 
due  by  5-5-97; 
published  4-4-97 
Radio  services,  special: 
Amateur  services- 
Spread  spectrum 
communication 
technologies;  greater 
use;  comments  due  by 
5-6-97;  published  3-19- 
97 
Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
5-5-97;  published  3-21-97 
Texas;  comments  due  by  5- 
5^7;  published  3-25-97 

Wisconsin;  comments  due 
by  5-5-97;  published  3-21- 
97 

FEDERAL  HOUSMQ 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Housing  Bnance  and 
conwnunily  mvestmenl; 
mission  achievement; 
comments  due  by  5-0-97; 
pubiahed  4-9-97 

FEDERAL  TRADE 


Trade  regulation  rules: 
Home  enterlairwnent 
products;  power  output 
daims  tor  amplifiers; 
comments  due  by  5-7-97; 
published  4-7-97 

HEALTH  AND  HUMAN 
SERVICES  D9ARTMENT 
Food  and  DniQ 


CMorolluorocarbon  propeNants 
in  se<f-pressurized 
contatniers;  current  usage 
determined  to  be  no  longer 
essential;  comments  due  t>y 
5-5-97;  published  3«-97 
Human  drugs: 
Current  good  manutacturng 
practioa— 

Dietary  supplements  and 
dMary  supplment 
ingredients;  comments 


due  by  5-7-97; 

published  2-6-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Indirect  cost  appeals;  informal 
grant  appeals  procedure; 
CFR  part  removed; 
comments  due  by  5-5-97; 
published  3-5-97 
HOUSMQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8>— 
Leasing  to  relatives; 
restrictions;  comments 
due  by  5-9-97; 
published  3-10-97 
BTTERIOR  DEPARTMENT 
Land  Mwgawant  Dwaau 
Federal  regulcrtory  review: 
Coal  management, 
comments  due  by  5-9^7; 
published  4-9-97 
Delegation  of  auttiority. 
cooperative  agreements 
and  contracts  for  oil  arxf 
gas  inspections; 
comments  due  by  5-9-97; 
published  4-9-97 
INTERIOR  DEPARTMENT 
Fish  and  WUdMfa  Sefvlca 
Erxlangered  and  ttwaatened 
species: 

Desert  t)ighom  sheep; 
Pertinsular  Ranges 
population;  comments  due 
by  5-7-97;  pubished  4-7- 
97 
Endangered  Species 
Convention: 
Appendices  and 
amendmer^s;  oommenis 
due  by  5-9-97;  pubiiahed 
4-17-97 

IfTERIOR  DEPARTMENT 


Safvioa 
Royalty  management 
Reporting  arxf  payir^ 

royalties  on  gas  standards 

and  gas  analysis  report; 

comments  due  by  5-5-97; 

published  4-4-97 
INTERIOR  D^ARTMBIT 

and  Efiforcentent  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Montana;  comments  due  by 
5-7-97;  published  4-7-97 

JUSTICE  DEPARTMBfT 
■nniiQrBDon  ano 
NatiaaHiallon  Sarvtea 
Nonimmigrant  dasaes: 


Nurses  (H-1A  category); 
extension  of  authorized 
period  of  stay  in  U.S.; 
processing  procedures; 
comments  due  t>y  5-6-97; 
published  3-7-97 

JUSTICE  DEPARTMENT 

Prisona  Buraau 

Gerwral  manaqemuH  policy: 
Searching  arxJ  detaining  or 
arrestirig  persons  other 
than  inmates;  comments 
due  by  S-5-97;  published 
3-5-97 
Inmate  control,  custody,  care, 
etc.: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-6-97;  published 
3-6-97 

NUCLEAR  REQULATORY 

Plants  and  materials;  physical 

protection: 

Nudaar  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  interral 
threat;  comments  due  by 
5-6-97;  published  2-20^ 

PERSOtHNEL  MANAGEMBa 
OFFICE 

Employment: 
Reduction  in  forca^ 
Initial  retirement  eligibiiily 
establishment  and 
health  berwfits 
continuarwe;  annual 
leave  use;  comments 
due  by  5-9-97; 
published  3-10-97 

POSTAL  SERVICE 

International  Mail  Marujal: 
Global  package  link  (GPq 


knplementatnn;  comments 
due  by  5-9-97; 
published  4-9-97 

TRANSPOfTTATION 
DEPARTMBUT 
Coaat  Quard 

Dra«A)ridge  operations: 

Louistana;  comments  due  by 
5-6-97;  published  4-4-97 

Ports  arxl  waterways  safety: 
Port  Everglades.  PL;  safety 
zone;  comments  due  by 
5^-97;  published  3-7-97 

Regattas  and  marine  parades: 
Fort  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-7-97;  publiihed 
4-7-97 

TRANSPORTATION 
DEPARTMENT 

Eoorwmic  raguMionK 


International  passenger 
tariff-filing  requirements; 
exemption;  comments  due 
by  5-9-97;  published  3-10- 
97 

TRANSPORTATION 
DEPARTMEfIT 

Federal  AvtaUon 
Administration 

Ainworthiness  directives: 

Airbus;  comments  due  by  5- 
5-97;  published  3-26-97 

Airbus  Industrie;  comments 
due  by  5-5-97;  published 
3-26-9r 

Boeing;  comments  due  by 
5-5-97;  published  3-4-97 

Domier,  comments  due  t>y 
5-6-97;  pubished  3-26-97 

Gulfstream  American 
(Frakes  Aviatwn); 
comments  due  by  5-5-97; 
published  3-26-97 

Lockheed;  comments  due 
by  5-6-97;  published  3-26- 
97 

PHatus  BrittervNorman  Ltd.; 
comments  due  by  5-5-97; 
published  3-3-97 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctton 
with  "PLUS"  (Public  Laws 
Update  Sennca)  on  202-623- 
6641.  This  Hst  is  also 
available  onNrw  at  WpJf 
www.nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
pubiiahed  in  the  Federal 
neglalar  tMJt  may  be  ordered 
in  "slip  lawv"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  wilt  also  be  made 
available  on  tt>e  Internet  from 
QPO  Access  at  http7/ 
www.aocess.gpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
available. 

KR.  100WP.L  10»-12 

Assisted  Suidde  Fundmg 
Restriction  Act  of  1997  (Apr. 
30,  1907;  111  StaL23) 

Last  List  April  t»,  1W7 
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HOW  TO  USE  IT 

FOK: 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO: 

Sponsored  by  the  Office  of  the  Federal  Register. 

WHAT: 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 

regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY: 

To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

WHEN: 

May  13.  1997  at  9:00  am 

WHERE:                 Office  of  the  Federal  Register                         | 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington.  OC 

'            (3  blocks  north  of  Union  Station  Metro) 

KESER^ 

^ATKmS:  202-523-4538 

Long  Beach,  CA 

WHEN: 

May  20.  1997  at  9:00  am  to  12:00  noon 

WHERE:                 Glenn  M.  Anderson  Federal  Building             | 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach.  CA  90802 

San  Francisco,  CA 

WHEN: 

May  21,  1997  at  9:00  am  to  12:00  noon 

WHERE:                 Phillip  Burton  Federal  Building  and              | 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco.  CA  94102 

Anchorage,  AK 

WHEN: 

May  23.  1997  at  9:00  am  to  12.-00  noon 

WHERE 

Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage.  AK  99513 

RESERVATIONS:  For  Long  Beach.  San  Francisco,  and              | 

Anchorage  workshops  please  call  Federal 

Information  Center 

1-800-688-9889  x  0 
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Order  Nowl 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Briafingi  on  how  to  om  the  Federal  Register 

For  infonnation  on  briefings  in  Washington,  DC,  Long 
Beach  and  San  Francisco,  CA,  and  Anchorage,  AK,  see 
the  announcements  on  the  inside  cover  of  this  issue  and 
in  the  Reader  Aids. 


Now  Available  OnUiie 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Votumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  vdumes  is  now  available  via  GPO 
Access,  -a  service  of  the  United  Stttes  Govenunent  Printing 
Ofike  (GPO).  CFR  titles  wiU  be  added  to  GFO  Access 
incrementally  throu^WMt  calendar  yevs  1996  and  1997 
until  a  coo^lete  set  is  available.  GPO  is  takii^  stepa  so 
that  die  online  and  printed  vertioos  of  die  CFR  will  be 
released  concurrendy. 

The  CFR  and  Federal  Register  on  GPO  Atxess,  are  the 
ofiRcial  online  editioiis  authorized  by  the  Adminisintive 
Comoiittee  ci  the  Federal  Roister. 

New  tides  and/or  vohmies  wiO  be  added  to  this  oaUae 
service  as  they  become  available. 

http://wwwjncess.gpo.gov/nani/cfr 

For  ariditinnal  iaformMioa  oe  GPO  Aeens  products, 
services  and  access  Methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

it    Phone:  tail-free:  l-nS-293^98 
•k    Email:  gpoaccessOgpo.|ov 
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(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408.  under  the  Federal 
Register  Act  (49  SUt.  500,  as  amended:  44  U.S.C.  Ch.  15)  and      , 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
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Single  copies/back  copies: 

Paper  or  fiche  51^1800 
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Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Docimient 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

htlp;/^rwwji«ra.gOTAiara/iMlfeg/ddhAldhoathlmI 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infu0fHdreg.nara.gov 


FEDEKAL  REGISTER  WORKSHOT 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  retationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  THa  important  elements  of  typical  Federal  Register 

docunwnts. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
i  — ^^^^^— ^^^^^^^^^-^^^— ^ 

WASHINGTON,  DC 
WHBN:  May  13,  1997  at  9:00  am 

KVHEKE:  OtBce  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  health  conference  support  program;  correction, 
24552 

Agriculture  Department 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Fotmdation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 
Meetings: 
Afirican  American,  American  Indian  and  Alaska  Native, 
Asian  and  Pacific  Islander,  and  Hispanic  Populations 
Census  Advisory  Committees,  24391-24392 
American  Indian  and  Alaska  Native  Populations  Census 
Advisory  Committee,  24392-24393 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Persian  Gulf  War  veterans  illnesses  studies,  24449-24453 
Public  health  conference  support  program;  correction, 
24552 

Meetings: 
Forum  on  Asphalt  Fume  Health  EEEacts  Research,  24454 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Residential  energy  assistance  challenge  option  (REACH) 
prt>gram,  24454-24482 

Coast  Guard 

RULES 

Drawbrige  operations: 

New  Jersey,  2433^-24339 
Ports  and  waterways  safety: 

Tampa  Bay,  FL;  safety  zone,  24339-24340 
PnOPOSED  RtJLES 
Anchorage  regulations: 

California,  24378-24380 
Regattas  and  marine  parades: 

North  Charleston  Fireworics,  24377-24378 

Commerce  Department 

See  Census  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Russia,  24423-24424 


Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24424 
Committees;  establishment,  renewal,  termination,  etc.: 

Agricultural  Advisory  Committee,  24424 
Meetings: 

Agricultural  Advisory  Committee,  24425 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  24549 

Cuslonts  Service     - 

PROPOSED  RULES 

North  American  Free  Trade  Agreement  Iipplementation 
Act: 
Recordkeeping  requirements 
Correction,  24374-24375 
NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc: 
Mangus,  Etavid  E.,  24549 
Stem,  Donald  M..  24549-24550 
Swadell,  Eric,  24550 

Defense  Department 

See  Engineers  Corps 

See  Navy  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24425-24426 
Arms  sales  notification;  transmittal  letter,  etc.,  24426-24430 
Committees;  establishment,  renewal,  termination,  etc.: 

Defense  Policy  Advisory  Committee  on  Trade.  24431 

Defense  Reform  Task  Force,  24431 
Meetings: 

Scientific  Advisory  Board,  24431 
Travel  pw  diem  rates,  civilian  personnel;  changes,  24431- 
24437 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Community  leaders  networii  coordination  program,  24440 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Los  Alamos  National  Laboratory,  24440 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pima  County,  AZ;  Tucson  drainage  area  feasibility  study, 
24437 
Environmental  statements;  notice  of  intent 
Duval  Coimty,  FL;  Jacksonville  Harbor  Navigation 
Channel  bnprovements  project,  24437-24438 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado;  correction,  24552 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan.  24341-24343 
Pn0f>OSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Wisconsin.  24380-24383 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24442-24443 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Enviroimiental  Justice  Advisory  Council,  24443- 
24444 
Meetings: 
Arsenic  Carcinogenicity  Expert  Panel;  review  and 

workshop,  24444 
Industrial  Non-Hazardous  Waste  Stakeholders  Focus 

Group. 24444-24445 
Microbial  and  Disinfectants/Disinfnrtion  Byproducts 
Advisory  Committee.  24445 
Superfund;  response  and  remedial  actions: 
North  Ryan  Street  Site.  LA.  24445-24446 

Executive  Office  of  ttw  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Fees  for  air  traffic  services  for  certain  flights  through  U.S. 
controlled  airspace 
Correction,  24552 
Airworthiness  directives: 

Boeing,  24325-24328 
NOTICES 

Qvil  penalty  actions;  Administrator's  decisions  and  orders; 
index  availability.  24533-24548 

FMIeral  Communications  Commission 

PnOPOSEO  RULES 

Frequency  allocations  and  radio  treaty  matters: 
Equipment  Authorization  process;  simplification. 

deregulation,  and  electronic  filing  of  applications, 
24383-24387 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24446-24447 
Submission  for  OMB  review;  comment  request,  24447- 
24448 
Conflict  of  interest  waiver,  24448 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  24448 

FMoral  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Independent  expenditures  and  party  committee 
expenditure  limitations,  24367-24374 

Fodsfai  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Vermont  et  al..  24343-24345 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Edwards  Manufacturing  Co..  Inc..  24441-24442 

Meetings: 
York  Haven  Power  Co.  et  al..  24442 

Meetings;  Sunshine  Act.  24442 

Applications,  hearings,  determinations,  etc.: 
Cinergy  Services.  Inc..  24441 
Houston  Lighting  &  Power  Co..  24441 
Iroquois  Gas  Transmission  System,  L.P..  24441 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Challenge  Warehousing.  Inc.  et  al.,  24448 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Permissible  nonbanking  activities,  24448-24449 

Rnancial  Management  Service  • 

See  Fiscal  Service 

Rscai  Service 

PROPOSED  RULES 

Marketable  book-entry  Treasury  bills,  notes,  and  bonds;  sale 
and  issue;  uniform  offering  circular 
Three  decimal  bidding  in  .005  increments,  etc..  24375- 
24377 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Pallid  Manzanita.  24388 

Preble's  meadow  jumping  mouse,  24387-24388 
NOTICES 

Convention  on  International  Trade  in  Endangered  Species 
of  Wild  Fauna  and  Flora: 
Pelly  Amendment  to  Fishermen's  Protective  Act;  petition 
for  certification  of  Republic  of  Korea;  conservation  of 
bears,  24502-24503 
Endangered  and  threatened  species: 
Southern  Rocky  Mountain  boreal  toad;  conservative 
strategy  availability,  24503-24504 

Food  and  Drug  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Special  Health  Issues  Office.  24482-24483 

ForeigrvTrade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
California 
C  Ceronix.  Inc.;  gaming/recreational  machine  video 
monitor  manufacturing  plant,  24393 
Ohio 
Globe  Metallurgical,  Inc.;  ferroalloys  and  silicon  metals 
manufacturing  plant,  24393 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 
Eastern  region,  24389-24391 


Qeneral  Services  Administration 

PROPOSED  RULES 
Federal  property  management: 
Utilization  and  disposal — 
Real  property  appraisals;  reliability,  integrity,  and 
confidentiality,  24383 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Govemmentwide  Policy  Advisory  Board,  24449 

Heaitti  and  Human  Sendees  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administradon 

Healtti  Care  Rnancing  Administration 

NOTICES 
Medicare: 
Services  furnished  by  physicians;  reasonable 

compensation  equivalent;  limits  for  services,  24483- 

24491 

Housing  and  Urban  Development  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 
State  and  local  zoning  determinations  involving  HUD- 
code;  policy  statement,  24337-24338 
Public  and  Indian  housing: 
Optional  earned  income  special  treatment  (1997  and  1998 
FYs),  24334-24337 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24498-24501 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  24501-24502 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24504- 
24505 
Grants  and  cooperative  agreements;  availability,  etc.: 

Traffic  safety  on  Indian  reservations,  24505-24507 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  AfEairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Managemmit  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

A 

International  Trade  Admbiistiation 

NOTICES 
Antidtunping: 
Engineered  process  gas  tuibo-compressor  systems, 
assembled  or  unassembled,  and  complete  or 
incomplete,  from — 
Japan,  24394-24414 
Gay  Portland  cement  and  clinker  from — 
Mexico.  24414-24416 


Heavy  forged  hand  tools  from — 

China,  24416-24417 
Pure  magnesium  from — 

Canada,  24417-24418 
Red  raspberries  from — 

Canada,  24418-24419 

Judicial  Conference  of  the  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Practice  and  Procedure  Rules,  24509-24510 

Land  IManagement  Bureau 

NOTICES 

Public  land  wders: 
New  Mexico,  24507 

Minerals  Management  Servica 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Oil-spill  contingency  plans  for  fecilities  seaward  of  coast 
line,  24375 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  24507- 
24508 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Contract  cost  principles  and  procedures;  independent 
research  and  development;  class  deviation  deleted. 
24345 
NOTICES 
Meetings: 
Advisory  Council,  24510 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  24510 
Submission  for  OMB  review;  comment  request,  24511 

Meetings: 

-  Arts  National  Council,  24511-24512 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24492-24493 
Meetings: 
CofHdination  of  Rare  Diseases  Research  Advisory  Group. 

2449^-24494 
National  Heart,  Lxmg,  and  Blood  Institute,  24494 
National  Institute  of  AUergy  and  Infectious  Diseases. 

24496 
National  Institute  of  Child  Health  and  Human 

Development,  24497 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  24497 
National  Institute  of  Environmental  Health  Sciences, 

24496-24497 
National  Institute  of  Kfental  Health,  24494-24495 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

24496 
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National  Oceanic  and  AtmosplMric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Ocean  salmon,  24355-24366 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Steller  sea  lions:  listing  status  change,  2434S-24355 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Gulf  of  Mexico  red  snapper  research;  nomination  process. 
24419-24421 
Permits: 
Endangered  and  threatened  species,  24421-24422 
Marine  mammals,  24422 

National  Parte  Secvica 

NOTICES 

Environmental  statements;  notice  of  intent: 
Gettysburg  National  Military  Park/Soldiers'  National 
Cemetery.  PA,  24508 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission, 
24508 

Natural  nasourcas  ConaafvaBon  Sfvica 

NOTICES 

Field  office  technical  guides;  changes: 
Florida,  24391 


NOTICES 

Environmental  statements;  notice  of  intent: 

Base  realignment  and  closure — 
Naval  Undersea  Warfare  Center,  CT,  24438-24439 
Meetings: 

Naval  Research  Advisory  Committee.  24439 

Nuciaar  naguiaiory  wofnnmiion 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  24512 
Environmental  statements;  availability,  etc.: 

JES  Utilities  Inc.  et  al..  24515-24516 
Reports;  avaiability,  etc.: 

Ladividual  plant  examination  database;  user's  guide; 
draft,  24516 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  24516 
.  Applications,  hearings,  determinations,  etc.: 

Dake  Power  Co.,  24512-24514 

Energy  Fuels  Nuclear,  Inc.,  24514-24515 

Tetricl;,  Ralph  L..  24515 

Po^ljl  3af¥ica 

RULES 

Domestic  Mail  Manual: 
Address  correction  information  requests  by  mailers, 
24340-24341 

Prasidantial  Documanta 

Special  observances: 
Loyalty  Day  (Proc.  6997).  24555-24556 
Older  Americans  Month  (Proc.  6996),  24557-24558 

PulMc  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Savage  Rapids  Dam,  OR;  Josephine  County  water 
management  improvement  study;  fish  passage 
improvements;  correction.  24508-24509 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized  marking. 
24548-24549 

Securities  and  Exchange  Commission 

NOTICES 

Securities: 
Suspension  of  trading — 
Genesis  International  Financial  Services,  Inc.,  24519 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc.,  24519-24520 
Chicago  Board  Options  Excahnge,  Inc.,  24520-24522 
National  Securities  Clearing  Corp.,  24522-24525 
Philadelphia  Stock  Exchange.  Inc.,  24525-24532 

Applications,  hearing,  determinations,  etc.: 
Consolidated  Tape  Association.  24517-24518 
Public  utility  holding  company  filings.  24518 
T.J.T..  Inc..  24518-24519 

Small  Business  Administration 

RULES 

Small  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
Power  circuit  breakers,  current  and  potential 

transformers,  autotransfonners,  and  surge  arresters. 
24325 
NOTICES 

Disaster  loan  areas: 
Arkansas,  24532 
Minnesota,  24533 
Tennessee,  24533 
Washington,  24533 
Applications,  hearings,  determinations,  etc.: 
Wachovia  Capital  Associates,  Inc.,  24532 

Social  Security  Administration 

RULES 

Social  Security  Independence  and  Program  Improvements 
Act  of  1994;  implementation: 
Tort  claims  against  Government.  24328-24331 


Sut>stance  AtMise  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Substance  Abuse  and  Mental  Health  Sevices 

Administration  special  emphasis  panel,  24497-24498 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  24509 

Technology  Administration 

NOTICES 
Meetings: 
Competitive  technology  stimulation  experimental 
program;  input  request,  24422-24423 

Textile  Agreements  Implementation  Committee 

See  Conunittee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  24550 
Submission  for  OMB  review;  comment  request,  24550- 
24551 


Toxic  SulMtances  and  Disease  Registry  Agency 
See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 


RULES 

Visas;  nonimmigrant  documentation: 
Machine  readable  nonimmigrant  visas;  issuing 

procedures  updated,  24332-24334    * 
Machine  readable  nonimmigrant  visas  and  combined 

border  crossing  cards;  application  siucharge,  24334 
Validity  of  visa;  permanent  residents  of  a  foreign  country 
and  aliens  granted  refugee  status  in  that  foreign 
country;  reciprocity  rules,  24331-24332 


Treasury  Department 

See  Comptroller  of  die  Cunency 

See  Customs  Service 

See  Fiscal  Service 

See  Thrift  Supervision  Office 

Uniformed  Services  University  of  the  Health  Sdencas 

NOTICES 

Meetings;  Sunshine  Act,  24439-24440 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24551 
Art  objects;  importation  for  exhibition 

Enlightenment  Embodied:  The  Art  of  the  Japanese, 
Buddhist  Sculptor  (7th  to  14th  Century),  24551 

Separate  Parts  in  This  isaue 


The  President.  24555-24558 


Additioiial  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHelin  Board 

Free  Electroilic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Regiater  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appUcabiMy  and  legal  effect,  nwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATKm 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACnON:  Waiver  of  the  nonmanufoctuier 
rule  for  power  circuit  breakers,  current 
and  potential  transformers, 
autotransformer,  and  siu^e  arresters. 

SUMMARY:  Tliis  document  advises  the 
public  that  the  Small  Business 
Administration  (SBA)  is  establishing  a 
waivOT  of  the  Nonmanufacturer  Rule  for 
Power  Circuit  Breakers,  Current  and 
Potential  Transformers. 
Autotransformer,  and  Surge  Arresters. 
The  basis  for  a  waiver  is  that  no  small 
business  manufacturers  are  available  to 
participate  in  the  Federal  market  for 
these  products.  The  effect  of  a  waiver 
will  allow  otherwise  qualified 
nonmanulacturers  to  supply  the 
products  of  any  domestic  manu&cturer 
on  a  Federal  contract  set-aside  for  small 
businesses  or  awrarded  through  the  SBA 
8(a)  Program. 

hH-tCIIVC  DATE:  May  5. 1997. 
ADDRESSES:  David  Wm.  Loines. 
Procuremmt  Analyst,  U.S.  Small 
Business  Administration.  409  3rd  Street 
SW..  Waahingtcm.  DC  20416,  Tel:  (202) 
205-8475. 

FOR  FURTHER  STORMATION  OONTACT: 
David  Wm.  Louies.  Procurement 
Analyst.  (202)  205-8475.  FAX  (202) 
205-7324. 


TART  srORMATWW.  Public 
Law  100-856,  enacted  on  November  15. 
1968,  incorporated  into  the  &nall 
Busiiiess  Act  the  {xeviously  existing 
regulation  that  recipients  of  Fednal 
contracts  set-aside  for  snail  businesses 
or  the  SRA  8(a)  Program  procuramoit 
must  provide  Ae  product  of  a  small 
business  manufacturer  or  processor  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 


requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
3G3(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufactu^ei^xtr 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual.  The  second  is  the  Product  and 
Service  Code  (PSC)  established  by  the 
Federal  Procurement  Data  System. 

The  SBA  was  asked  to  issue  a  waiver 
for  Power  Circuit  Breakers,  Current  and 
Potential  Transfcmners. 
Autotransformer,  and  Surge  Arrestws 
because  of  an  apparent  ladi  of  any  small 
business  manufacturers  of  processors  Ua 
them  within  the  Federal  market.  The 
SBA  searched  its  Procurement 
Automated  Source  System  (PASS)  for 
small  business  participants  and  found 
none.  We  then  published  a  document  in 
the  Federal  Register  on  FelMuary  12. 
1997. 82  FR  6499.  of  our  intmt  to  gruit 
a  waivw  for  these  classes  of  products 
unless  new  information  was  found.  The 
proposed  waiver  covered  Power  Circuit 
Breakers,  Currmt  and  Potential 
Transfcmners,  Autotransfcxmer,  and 
Surge  Arresters.  The  docummt 
described  the  legal  provisions  far  a 
waiver,  how  SBA  defines  the  maricet. 
and  adied  fw  small  business 
participants  oi  these  classes  of  products. 
After  the  15-day  commoit  praiod.  no 
small  businesses  were  identified  for 
Power  Circuit  breakers.  Cuirent  and 
PotMitiid  TfMisfonners. 
Autotransfonnw.  and  Surge  Arresters. 
This  waiver  is  being  granted  pursuant  to 
statutofy  authority  imder  section  303(h) 
of  Publk  Law  100-658  for  Power  Circuit 
Breakers,  Currmt  and  Potential 
Transfatmers,  Autotransfonner,  Surge 
Arresters.  The  waiver  will  last 
indefinitely  but  is  subject  to  both  an 
annual  review  and  a  review  upon 
receipt  of  infcnmation  that  the 
conditions  required  for  a  waiver  no 
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longer  exist.  If  such  information  is 

found,  the  waiver  may  be  terminated. 

Jndidi  A.  RousmI. 

Associate  Administrator  for  Government 

Contracting. 

(FR  Doc  97-11555  Filed  5-2-«7;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  98-NM-1S1-AD:  Amantfinant 
39-10011;  AD  97-08-1^ 

RM2120-AA64 

Airworthiness  Directhrae;  Boeing 
Model  737-100,  -200,  -300.  -400.  and 
-600SarfasAirplanaa 

AOaiCY:  Federal  Aviation 
Administraticm,  EKIT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  swies 
airplanes,  that  requires  a  one-time 
inspection  to  determine  the  part  ntmiber 
of  the  engage  solenoid  valve  of  the  yaw 
damper,  and  replacement  of  the  valve 
with  a  valve  having  a  difiiuent  part 
number,  if  necessary.  This  amendment 
is  prompted  by  a  review  of  the  design 
of  the  flight  control  systems  on  Model 
737  series  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  sudden  imconunanded  yawing 
of  the  airplane  due  to  potential  failures 
within  the  yaw  damper  system,  and 
consequent  injury  to  passengers  and 
crewmemben. 


DATE:  June  9, 1997. 

Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(PAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Liad  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHBI  MFOfMATION  CONTACT: 

Hania  Younis,  Aero^Mce  Engineer, 
S3rstems  and  Equipment  Branch,  ANM- 
130S.  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Rentcm. 
Washington:  telephone  (206)  227-2764; 
fax  (206) 227-1181. 
SUPPLEMENTARY  StFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100.  -200,  -300.  -400,  and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  August  28, 1996  (61 
FR  44243).  That  action  proposed  to 
require  repetitive  tests  to  verify  the 
integrity  of  the  yaw  damper  coupler, 
and  various  follow-on  actions.  That 
action  also  proposed  to  require  a  one- 
time inspection  to  determine  the  part 
number  of  the  engage  solenoid  valve  of 
the  yaw  damper,  and  replacement  of  the 
valve  with  a  valve  having  a  different 
part  number,  if  necessary. 

Interested  f)ersons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  for  Issuance  of  Two  Separate 
AD'S 

One  commenter  requests  that  the 
proposed  rule,  which  proposed  actions 
related  to  the  yaw  damper  coupler/rate 
gyroscope  and  the  engage  solenoid  valve 
of  the  yaw  damper,  be  separated  into 
two  independent  AD's — one  for  the  yaw 
damper  coupler/rate  gyroscope,  and  the 
other  for  the  engage  solenoid  valve.  The 
commenter  believes  that  the  actions 
required  for  each  of  these  parts  are 
sufficiently  different  that  recordkeeping 
requirements  warrant  separate  rules. 

The  FAA  finds  that  issiiance  of  two 
separate  AD's  is  appropriate:  one  to 
address  the  yaw  damper  coupler/rate 
gyroscope,  and  another  to  address  the 
engage  solenoid  valve.  Therefore,  this 
final  rule  is  being  issued  to  address 
actions  associated  with  the  engage 
solenoid  valve  of  the  yaw  damper 
coupler.  (Those  actions  appeared  in 
paragraph  (b)  of  the  proposal.] 

Further,  the  FAA  is  considering  the 
issuance  of  separate  rulemaking  action 
to  require  accomplishment  of  the 
actions  contained  in  the  proposal  that 
address  the  yaw  damper  coupler/rate 
gyroscope.  [Those  actions  appeared  in 
paragraph  (a)  of  the  proposal.)  Since  the 
issuance  of  the  proposal,  the  FAA  has 
determined  that  the  requirements 
contained  in  paragraph  (a)  must  be 
expanded  to  require  hard-time 
replacement  of  the  rate  gyroscope.  That 
paragraph  originally  proposed  to 
require,  in  part,  replacement  of  the  rate 
gyroscope  only  if  necessary  following 
testing. 

Request  To  Withdraw  the  Proposal 

One  commenter  requests  that  the  FAA 
withdraw  the  proposed  rule.  The 
commenter  does  not  believe  that  the 
proposed  requirement  to  replace  the 
existing  engage  solenoid  valve  with  one 


that  uses  encapsulated  coils  is 
warranted.  The  commenter  states  that 
industry  experience  with  the  existing 
engage  solenoid  valve  indicates  an 
extremely  reliable  valve.  The 
commenter  adds  that  the  mean  time 
between  failures  is  in  excess  of  150,000 
flight  hours.  In  addition,  the  commenter 
states  that  valves  with  encapsulated 
coils  have  been  no  more  reliable  than 
the  existing  valves.  The  commenter  also 
states  that  failure  of  this  valve  is  not  a 
safety  of  flight  issue. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal.  The  FAA  has  not  received 
data  that  demonstrate  the  commenter's 
contentions  concerning  the  reliability  of 
the  existing  engage  solenoid  valve. 
Additionally,  the  FAA  finds  that  failure 
of  the  existing  valve  could  result  in 
abrupt,  uncommanded  yawing  of  the 
airplane,  which  could  result  in  reduced 
controllability  of  the  airplane.  This  AD 
addresses  that  unsafe  condition. 

Request  To  Allow  Option  for  Replacing 
CoiU 

Another  commenter  requests  that  the 
proposal  be  revised  to  allow  operators 
the  option  of  changing  the  engage 
solenoid  valve  or  replacing  the  soft- 
potted  coils  with  encapsulated  coils. 
The  commenter  asserts  that  this  option 
will  still  accomphsh  the  intent  of  the 
AD.  and  will  give  credit  to  operators 
that  previously  have  upgraded  to  the 
encapsulated  coils  while  maintaining 
the  original  valve  part  ntmiber.  The 
commenter  adds  that  this  valve  is  used 
in  multiple  locations  and  on  several 
fleets,  and  the  introduction  of  a  new  and 
unique  part  nmnber  is  undesirable. 

The  FAA  does  not  conciu'  with  the 
commenter's  request  to  allow  an  option 
in  this  AD.  The  FAA  points  out  that  no 
new  or  imTque  part  nimiber  is  being 
introduced  by  this  AD.  The  parts  that 
are  required  to  be  installed  by  this  final 
rule  are  currently  optional  parts  that 
could  have  been  installed  prior  to  the 
issuance  of  this  AD.  The  FAA 
acknowledges  the  commenter's  concern 
regarding  the  use  of  the  valve  in 
multiple  locations  and  on  several  fleets: 
however,  the  FAA  has  determined  that 
issuance  of  this  AD  is  necessary  to 
address  the  identified  unsafie  condition. 
If  an  operator  desires  to  replace  the 
electric  coil  inside  the  valve  with  an 
encapsulated  coil  to  bring  the  valve  to 
the  proper  configuration,  the  FAA 
would  consider  a  request  for  approval  of 
an  alternative  method  of  compliance,  in 
accordance  with  the  provisions  of  this 
AD,  provided  that  complete 
subs^ntiating  data  are  submitted. 


Request  for  Replacement  of  Engage 
Solenoid  Valve  Based  on  Results  of 
Dielectric  Tests 

One  commenter  requests  that  the  FAA 
eliminate  the  requirement  to  replace  the 
engage  solenoid  valves,  and  require 
replacement  of  the  valves  only  on  the 
baiisis  of  results  of  dielectric  tests.  The 
commenter  states  that  simple  electrical 
test  can  be  performed  in-situ;  the 
commenter  believes  this  test  can  reveal 
dielectric  breakdown  prior  to  failure. 
The  commenter  concludes  that  such 
testing  and  a  requirement  to  upgrade  the 
engage  solenoid  valve  (if  degradation  is 
detected)  would  be  appropriate. 

The  FAA  does  not  concur.  The  FAA 
is  unaware  of  a  test  procedure  such  as 
that  suggested  by  the  commenter.  The 
FAA  has  been  advised  that  data  from 
the  manufacturer  shows  that 
encapsulated  coils  provide  higher 
reliability  due  to  increased  resistance  to 
damage  and  moisture.  The  FAA  finds 
that  basing  replacement  only  upon 
testing,  as  suggested  by  the  commenter, 
would  not  prevent  failures  that  could 
occur  between  maintenance  checks. 
However,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  this  AD,  provided 
that  complete  test  procedures  and 
substantiating  data  are  submitted. 

Request  for  Further  Testing  of  Engage 
Solenoid  Valve 

One  commenter  requests  that  further 
testing  be  accomplished  on  the  engage 
solenoid  valve  having  part  numt)er  10- 
6081 1-( )  to  either  develop  a  test  for  the 
internal  corrosion  or  to  key  the  valves 
so  they  are  imique  to  the  rudder  PCX! 
position.  The  commenter  points  out  that 
this  particular  valve  is  installed  in  12  to 
16  locations  on  each  airplane,  and  it 
would  be  very  difficult  to  restrict 
acceptable  part  numbers  to  only  the 
rudder  PCU.  The  commenter  also  states 
that  it  would  be  costly  if  airlines  are 
forced  to  change  all  of  these  valves  to 
ensure  that  the  wrong  valve  is  not 
installed  on  the  rudder  PCU;  if  the 
design  of  the  part  was  keyed  such  that 
the  valve  installed  on  the  rudder  PCU  is 
imique,  this  cost  could  be  avoided. 

The  FAA  does  not  concur  with  the 
commenter's  request.  While  the  FAA 
recognizes  that  some  operators  may 
elect  to  replace  valves  having  the 
affected  part  nimnber  at  all  locations  of 
the  airplane,  this  AD  requires 
replacement  of  the  engage  solenoid 
valve  only  in  the  rudder  PCU,  and  not 
at  all  locations  where  that  valve  is 
installed.  The  FAA  does  not  agree  that 
an  internal  test  for  corrosion  is 
necessary  since  the  new  replacement 


valve  is  designed  to  preclude  moisture 
penetration  and  consequent  corrosion. 
While  such  a  test  may  be  desirable,  the 
FAA  is  not  aware  of  the  availability  of 
such  a  procediu«.  Should  such  a  test  be 
developed,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  this  AD.  The  FAA 
finds  that  installation  of  these  newly 
designed  valves  at  the  replacement 
interval  specified  in  this  AD  will  ensure 
an  acceptable  level  of  safety  of  the 
affected  fleet 

Request  for  Revised  Compliance  Time 
for  Replacement  of  Engage  Solenoid 
Valve 

Several  commenters  request  that  the 
requirement  for  replacement  of  certain 
engage  solenoid  valves  be  revised  from 
18  months  to  the  next  PCU  shop  visit 
The  commenters  contend  that  the 
proposed  AD  should  not  require  hard- 
time  replacement  One  of  these 
commenters  states  that  past  experience 
has  revealed  the  reliability  of  engage 
solenoid  valves  having  part  numbers 
10-60881-1,  -3,  and  -9  has  been  very 
good;  these  valves  have  a  mean  time 
between  failures  of  130,000  flight  hours. 

The  FAA  concurs  that  the  proposed 
compliance  time  can  be  extended 
without  compromising  the  safety  of  the 
affected  fleet  In  light  of  the  information 
presented  by  the  commenters,  the  FAA 
has  revised  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD  to 
within  five  years  or  15,000  flight  hours 
after  the  effective  date  of  this  AD,  or  at 
the  next  time  the  PCU  is  sent  to  a  repair 
fecility  (whichever  occurs  first).  This 
revised  compliance  time  should  allow 
the  action  to  be  performed  at  a  base 
during  regularly  scheduled  maintenance 
where  special  equipment  and  trained 
maintenance  personnel  will  be 
available,  if  necessary. 

Request  for  Reduced  Compliance  Time 
for  Replacement  of  Engage  Solenoid 
Vahre 

One  commenter  supports  the 
proposal,  but  requests  that  the  proposed 
compliance  time  for  one-time  inspection 
of  the  engage  solenoid  valve  be  loduced 
from  18  months  to  3  months  to  provide 
an  acceptable  level  of  safety. 

The  FAA  does  not  concur  with  the 
conmunter's  request  to  shorten  the 
proposed  compliance  time.  In 
developing  the  proposed  compliance 
time,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the  required 
actions.  In  consideration  of  these 
fectors,  the  FAA  determined  that  the 
compliance  time,  as  proposed, 
represents  an  appropriate  time  in  which 


the  one-time  inspection  can  be 
accomplished  in  a  timely  manner 
within  the  fleet  and  still  maintain  an 
adequate  level  of  safety.  In  fact,  the  FAA 
has  determined,  as  discussed  above,  that 
the  proposed  compliance  can  be 
extended  somewhat  without 
compromising  the  safety  of  the  fleet 
Operators  are  always  permitted  to 
accomplish  the  requirements  of  an  AD 
at  a  time  earlier  than  that  specified  as 
the  compliance  time.  If  additional  data 
are  presented  that  would  justify  a 
shorter  compliance  time,  the  FAA  may 
consider  fiulher  rulemaking  on  this 
issue. 

Request  for  Clarification  of  Part 
Numbers 

Two  commenters  request  clarification 
of  the  part  numbers  (P/N)  of  the  engage 
solenoid  valve  addressed  in  the 
proposal.  One  of  these  commenters. 
Boeing,  indicates  that  there  are  two 
suppliers  that  have  qualified  parts  to 
Boeing  P/N  10-60811-3.  Parker  P/N 
59600-5007  has  a  soft-potted  coil 
(similar  to  P/N  10-60811-1  and  -9), 
while  Sterer  P/N  45080  has  an 
encapsulated  epoxy  coil  (similar  to  P/N 
10-60811-8  and  -13).  The  second 
commenter  states  that  the  P/N's  of  the 
engage  solenoid  valve  that  ai^>ear  in  the 
proposed  rule  do  not  exist 

Tne  FAA  agrees  that  clarification  is 
necessary.  The  P/N's  that  appeared  in 
paragraph  (b)  of  the  proposal  were 
incorrect  Paragraph  (a)  of  this  final  rule 
[which  appeared  as  paragraph  (b)  of  the 
proposal]  has  been  revised  to  specify 
that  the  correct  P/N's  of  the  valves  to  be 
removed  are  Boeing  P/N  10-60811-3 
and  Parker  P/N  59600-5007  (Boeing  P/ 
N  10-60811-3),  and  that  die  correct  P/ 
N's  of  the  replacement  valves  are  Boeing 
P/N  10-60811-8  and  -13.  and  Sterer  P/ 
N  45080  (Boeing  P/N  10-60811-3). 

Operators  should  note  that  both  the 
Paricer  and  Sterer  P/N's  have  the  same 
Boeing  P/N— 10-60811-3.  If,  upon 
ins{>ection.  Boeing  P/N  10-60811-3  is 
found  to  be  installed,  operators  must 
ascertain  the  vendor  P/N.  Parts  having 
Boeing  P/N  10-60811-3  and  Parker  P/N 
59600-5007  must  be  replaced,  and  are 
not  considoed  to  be  acceptable  for  use 
as  replacement  parts.  The  FAA  has 
included  a  note  in  this  final  rule  to 
reflect  this  information. 

Request  To  Revise  Reference  to 
Maintenance  Manual 

Boeing  indicates  that  the  appropriate 
reference  for  replacement  of  the  engage 
solenoid  valve,  as  specified  in 
paragraph  (b)  of  the  proposal,  is  the 
Boeing  Maintenance  Manual  22-12-11. 
The  proposal  indicates  that  the 
appropriate  refarence  is  Chapter  27-20- 
01  of  the  Boeing  737  Overtiaul  ManuaL 


The  FAA  concura  that  the  reference 
provided  by  the  commenter  is 
appropriate.  The  FAA  has  reviewed  the 
references  contained  in  both  the 
maintenance  and  overhaid  manuals. 
Both  manuals  provide  procediues  for 
installation  of  the  part.  However,  the 
overhaul  manual  addresses  procedures 
to  be  used  when  the  PCU  is  not  installed 
on  the  airplane;  the  maintenance 
manual  provides  not  only  those 
prtx:ediUBs,  but  additional  information 
related  to  access  and  close-up  of  the 
airplane.  The  FAA  concludes  that  the 
maintenance  manual  is  the  appropriate 
reference  for  purposes  of  this  AD,  and 
has  revised  the  final  rule  accordingly. 

Request  To  Revise  Statement  of 
Findings  of  Critical  Design  Review 
Team 

One  comments  requests  the  second 
paragraph  of  the  Disctission  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  reAdsed  to  accurately 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  su^ests  that  the  following 
sentences  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  nile.  The  FAA  acknowle<^es  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort  However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  niunber  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  the  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
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design  changes  merely  "enhance  [the 
Model  737's|  already  acceptable  level  of 
safety." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2.675  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  one-time 
inspection  of  the  engage  solenoid  valve, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  required  inspection  on 
U.S.  operators  is  estimated  to  be 
$65,460,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  be  required  to 
replace  an  engage  solenoid  valve  of  the 
yaw  damper,  it  will  take  approximately 
3  work  hours  to  accomplish  the 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $1,688  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  replacement  of  an 
engage  solenoid  valve  is  estimated  to  be 
$1,868  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
im[>act,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [AnModad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-15  Bseiiig:  Amendment  39-10011. 
Docket  96-NM-151-AD. 
Applicability:  All  Model  737-100.  -200, 
-300,  —400.  and  -500  series  airplanes, 
certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  re(>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sudden  uncommanded  yawing 
of  the  airplane  due  to  potential  iailures 
within  the  yaw  damper  system,  and 
consequent  injury  to  passengers  and 
crewmembers,  accomplish  the  following: 
(a)  Perform  a  one-time  inspection  of  the 
engage  solenoid  valve  of  the  yaw  damper  to 
determine  the  part  numl)er  (P/N)  of  the  valve. 
If  any  valve  having  Boeing  P/N  10-60811-1 
or  -9,  or  Parker  P/N  59600-5007  (Boeing 
P/N  10-60811-3)  is  installed,  prior  to  further 
flight,  replace  it  with  a  valve  having  Boeing 
P/N  10-60611-8  or -13,  or  Sterer  P/N  45080 


(Boeing  P/N  10r60811-3).  Accomplish  the 
actions  in  accordance  with  procedures 
specified  in  Chapter  22-12-11  of  the  Boeing 
Maintenance  Manual.  Accomplish  the 
insf)ection  at  the  earlier  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Within  5  years  or  15,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  At  the  next  time  the  PCI)  is  sent  to  a 
repair  focility. 

Note  2:  Boeing  In-Service  Activities  Report 
95-03-2725-10,  dated  February  16, 1995  (for 
Model  737-100  and  -200  series  airplanes),  or 
95-04-2725-10.  dated  February  24. 1995  (for 
Model  737-300,  -400,  and  -500  series 
airplanes),  provide  additional  information 
concerning  interchangeability  of  solenoid 
valve  part  numbers. 

Note  3:  Operators  should  note  that,  as 
specified  in  paragraph  (a)  of  this  AD,  both  the 
Parker  and  Sterer  P/N's  have  the  same  Boeing 
P/N  (10-60811-3).  If.  upon  insp>ection, 
Boeing  P/N  10-60811-3  is  found  to  be 
installed,  operators  must  ascertain  the  vendor 
P/N.  Parts  having  Boeing  P/N  10-60811-3 
and  Parker  P/N  59600-5007  must  be  replaced 
and  are  not  considered  to  t>e  acceptable 
replacement  parts. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
TranspKDrt  Airplane  Directorate.  Ojjerators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  lie  accomplished. 

(d)  This  amendment  becomes  efiective  on 
)une  9,  1997. 

Issued  in  Renton,  Washington,  on  April  24. 
1997. 

Neil  D.  Schafekamp, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-11201  Filed  5-2-97;  8:45  am] 
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SOOAL  SECURTTY  ADMINISTRATION 

20CFR  Part 429 
RIN  0M0-AE51 

Administrative  Regulations;  Tort 
Claims 

AGENCY:  Sodal  Security  Administration 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  adopt  as 
SSA  rules  the  same  procedures  and 


practices  on  tort  claims  against  the 
Government  that  were  applicable  to 
SSA  when  it  was  a  component  of  HHS. 
The  Social  Security  Independence  and 
Program  Improvements  Act  of  1994 
established  the  Social  Security 
Administration  as  an  independent 
agency  in  the  executive  branch  of  the 
United  States  Government  effective 
March  31, 1995  and  vested  general 
regulatory  authority  in  the 
Commissioner  of  Social  Security.  These 
regulations  establish  a  new  part  429  in 
title  20  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  These  rules  are  effective 
May  5. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Seciuity 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1769  for  information  about  Uxis 
rule.  For  information  on  eligibility  or 
claiming  benefits,  call  our  national  toll- 
free  nimiber,  1-800-772-1213. 
SUPPlfMENTARY  MFORMATION:  Prior  to 
March  31, 1995,  SSA  was  an  operating 
component  of  the  Department  of  Health 
and  Human  Services  (HHS)  and  the 
general  regulatory  authority  for  SSA 
programs  and  administration  was  vested 
in  the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  based  on  section 
1102  of  the  Social  Security  Act  (the  Act) 
(42  U.S.C.  §  1302).  The  SSIPIA 
established  SSA  as  an  independent 
agency  in  the  Executive  Branch  of  the 
Federal  government  effective  March  31, 
1995  and  vested  general  regulatory 
authority  in  the  Conmiissioner  of  Social 
Security  (the  Commissioner).  SSA 
continues  to  administer  the  old-age, 
survivors,  and  disability  insurance 
programs  under  title  II  and  the 
supplemental  security  income  program 
under  title  XVI. 

These  final  rules  adopt,  with  only 
technical  changes,  into  a  new  part  429 
for  SSA,  the  same  procedures  and 
practices  set  out  in  45  CFR  part  35, 
entitled.  Tort  Claims  Against  the 
Government.  The  rules  at  45  CFR  part 
35  prescribe  the  procedure  HHS  follows 
when  claims  are  asserted  imder  the 
Federal  Tort  Claims  Act  for  money 
damages  against  the  United  States  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death  caused  by  the 
negligent  or  wrongful  act  or  omission  of 
any  HHS  ranployee. 

All  changes  are  technical,  that  is, 
changes  in  names,  addresses  and  legal 
citations,  or  paragraph  redesignation. 
These  final  ndes  also  amend  our 
regulations  to  revise  references  to  HHS, 
HEW  or  "the  Secretary"  to  refer  to  the 
Social  Security  Administration  or  "the 


Commissioner".  They  also  delete 
references  to  other  operating  divisions, 
major  components,  or  principal 
operating  components  of  HEW  or  HHS 
and  refer  solely  to  SSA. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee. 

Regulatory  Procedures 

When  required,  SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553.  The  APA  provides 
exceptions  to  its  prior  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  uimecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  since  these  final  rules 
reflect  a  continuation  of  the  procedures 
and  practices  in  effect  when  SSA  was  an 
operating  component  of  the  HHS,  notice 
of  proposed  rulemaking  and  public 
comment  procedures  are  unnecessary. 
Accordin^y,  we  have  determined  that, 
imder  5  U.S.C.  553(b)CB),  good  cause 
exists  for  dispensing  with  the  notice  and 
public  comment  procedures  in  this  case. 
Good  cause  exists  because  the  only 
changes  are  minor  and  technical  in 
nature.  These  changes  make  no 
substantive  change  in  the  regulations 
and  have  no  impact  on  the  public 
Therefore,  opportunity  for  prior 
comment  is  unnecessary,  and  we  are 
issuing  these  changes  to  our  regulations 
as  a  final  rule. 

SSA  is  not  providing  a  30-day  delay 
in  the  effective  date  of  this  final  rule 
under  5  U.S.C  553(d).  This  is  not  a 
substantive  rule,  and  there  is  no  change 
in  policy.  Accordingly,  it  is  in  the 
public  interest  to  make  these  regulations 
effective  on  publication. 

Executive  Order  12866 

SSA  has  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  &ial  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  it  was  not  subject  to  C^IB 
review. 

Regulatory  Flexibility  Act 

SSA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  makes  no  changes  in  policy. 
Therefore,  a  regulatory  flexibility 


analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  additional 
reporting  or  leccMtlkeeping  requiremoits 
st;d>ject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Dis^lity  Insurancr.  96.002  Social 
Security — Retirement  Insurance;  96.003 
Social  Security — Special  Benefits  for  Persons 
Aged  72  and  Over;  96.004  Social  Security— 
SurvivcMV  Insurance;  96.005  Special  Benefits 
far  Disabled  Coal  Miners;  96.006 
Supplemental  Security  Income;  96.007  Social 
Security — Research  and  Demonstration) 

List  ofSulqects  in  20  CFR  Part  429 

Claims. 

Dated:  April  15, 1997. 
JohnJ.Callakan, 

Acting  Commissioner  of  Soda]  Security. 

For  reasons  set  out  in  the  preamble. 
Chapter  in  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  the  following: 

PART  429-ADMMSTRAT1VE 
REGULATIONS 


Tort  OaiBH  Against  the  ( 

429.101  Sc(^  of  regulations. 

429.102  Administrative  claims;  when 
presented;  place  of  fUing. 

429.103  Administrative  claims;  who  may 
file. 

429.104  Administrative  claims;  evidence 
and  infbnnation  to  be  submitted. 

429.105  Investigation,  examination,  and 
determination  of  claims. 

429.106  Final  denial  of  claims. 

429. 107  Payment  of  approved  claims. 

429.108  Release. 

429.109  Penalties. 

429.110  Limitation  on  SSA's  authority. 
AndMrity:  Sec.  702(aK5)  of  the  Social 

Security  Act  (42  U.S.C  $902(aX5)L  28  U.S.C 
§2672:  28  CFR  Part  14. 

S429.101    Scope  Of  ragutattons. 

The  regulations  in  this  part  shall 
apply  only  to  claims  asserted  under  the 
Fedwal  Tort  Claims  Act,  as  ammded,  28 
U.S.C  sections  2671-2680,  for  money 
damages  against  the  United  States  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death  caused  by  the 
negligent  or  wrongful  act  or  omission  of 
any  employee  of  the  Social  Security 
Administraticm  (SSA)  while  af:ting 
within  the  scope  of  his  office  or 
employmenL 


1429.102 

(a)  For  purposes  of  the  regulations  in 
this  part,  a  claim  shall  be  deemed  to 
have  been  presented  when  SSA 
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receives,  at  a  place  deisignated  in 
paragraph  (c)  of  this  section,  an 
executed  Standard  Form  95  or  other 
written  notification  of  an  incident 
accompanied  by  a  claim  for  money 
damages  in  a  sum  certain  for  damage  to 
or  loss  of  property,  for  personal  injury, 
or  for  death,  alleged  to  have  occuried  by 
reason  of  the  incident.  A  claim  which 
should  have  been  presented  to  SSA  but 
which  was  mistakenly  addressed  to  or 
filed  with  another  Federal  agency,  shall 
be  deemed  to  be  presented  to  SSA  as  of 
the  date  that  the  claim  is  received  by 
SSA.  A  claim  mistakenly  addressed  to 
or  filed  with  SSA  shall  forthwith  be 
transferred  to  the  appropriate  Federal 
agency,  if  ascertainable,  or  returned  to 
the  claimant. 

(b)  A  claim  presented  in  compliance 
with  paragraph  (a)  of  this  section  may 
be  amended  by  the  claimant  at  any  time 
prior  to  final  action  by  the  SSA  Claims 
Officer  or  prior  to  the  exercise  of  the 
claimant's  option  to  bring  suit  under  28 
U.S.C.  2675(a).  Amendments  shall  be 
submitted  in  writing  and  signed  by  the 
claimant.  Upon  the  timely  filing  of  an 
amendment  to  a  pending  claim,  SSA 
shall  have  6  months  in  which  to  make 

a  final  disposition  of  the  claim  as 
amended  and  the  claimant's  option 
under  28  U.S.C.  2675(a)  shall  not  accrue 
until  6  months  after  the  filing  of  an 
amendment. 

(c)  Forms  may  be  obtained  from  and 
claims  may  be  filed  with  the  SSA 
Claims  Officer,  Ro<Hn  611,  Altmeyer 
Building,  6401  Security  Boulevard. 
Baltimore.  Maryland  21235. 

§429.109    AdRilniekaUiM  cWnw;  wtw  nwy 

(a)  A  claim  for  injury  to  or  loss  of 
property  may  be  presented  by  the  owner 
of  the  property  interest  which  is  the 
subject  of  the  claim,  his  duly  authorized 
agent,  or  his  legal  representative. 

(b)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person,  his 
duly  authorized  agent,  or  his  legal 
representative. 

(c)  A  claim  based  on  death  may  be 
presented  by  the  executor  or 
administrator  of  the  decedent's  estate  or 
by  any  other  person  legally  entitled  to 
assert  such  a  claim  under  applicable 
state  law. 

(d)  A  claim  for  loss  wholly 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee  may  be  presented  by 
the  insurer.  A  claim  for  loss  partially 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee  may  be  presented  by 
the  insurer  or  the  insured  individually, 
as  their  respective  interests  app>eer,  or 
jointly.  Whenever  an  insurer  presents  a 
claim  asserting  the  rights  of  a  subrogee, 
he  shall  present  with  his  claim 


appropriate  evidence  that  he  has  the 
rights  of  a  subrogee. 

(e)  A  claim  presented  by  an  agent  or 
legal  representative  shall  be  presented 
in  the  name  of  the  claimant,  be  signed 
by  the  agent  or  legal  representative, 
show  the  title  or  legal  capacity  of  the 
person  signing,  and  be  accompanied  by 
evidence  of  his  authority  to  present  a 
claim  on  behalf  of  the  claimant  as  agent, 
executor,  administrator,  parent, 
guardian,  or  other  representative. 


1429.104  ^ 

and  Niloniiallofi  to  be  auufnMeo. 

(a)  Death.  In  support  of  a  claim  based 
on  death,  the  claimant  may  be  reqwred 
to  submit  the  following  evidence  or 
information: 

(1)  An  authenticated  death  certificate 
or  other  c<Mnpetent  evidence  showing 
cause  of  death,  date  of  death,  and  age  of 
the  decedent. 

(2)  Decedent's  employment  or 
occupation  at  time  of  death,  including 
his  monthly  or  yearly  salary  or  earnings 
(if  any),  and  the  duration  of  his  last 
employment  or  occupation. 

(3)  Full  names,  adoresses,  birth  dates, 
kinship,  and  marital  status  of  the 
decedent's  survivors,  including 
identification  of  those  survivors  who 
were  dependent  for  support  upon  the 
decedent  at  the  time  of  his  death. 

(4)  Degree  of  support  afforded  by  the 
decedent  to  each  survivor  dependent 
upon  him  for  support  at  the  time  of  his 
death. 

(5)  Decedent's  general  physical  and 
mental  condition  before  death. 

(6)  Itemized  bills  for  medical  and 
burial  expenses  incurred  by  reason  of 
the  incident  causing  death,  or  itemized 
receipts  of  payments  for  such  expenses. 

(7)  If  damages  for  pain  and  suffering 
prior  to  death  are  claimed,  a  physician's 
detailed  statement  specifying  the 
injuries  suffered,  duration  of  pain  and 
suffering,  any  drugs  administered  for 
pain  and  the  decedent's  physical 
condition  in  the  interval  between  injiuy 
and  death. 

(8)  Any  other  evidence  or  information 
which  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  death  or  the  damages  claimed. 

(b)  Personal  injury.  In  support  of  a 
claim  for  personal  injury,  including 
pain  and  suffering,  the  claimant  may  be 
required  to  submit  the  following 
evidence  or  information: 

(1)  A  written  report  by  his  attending 
physician  or  dentist  setting  forth  the 
nature  and  extent  of  the  injury,  nature 
and  extent  of  treatment,  any  degree  of 
temporary  or  permanent  disability,  the 
prognosis,  period  of  hospitalization,  and 
any  diminished  earning  capacity.  In 
addition,  the  claimant  may  be  required 


to  submit  to  a  physical  or  mental 
examination  by  a  physician  employed 
or  designated  by  SSA.  A  copy  of  the 
report  of  the  examining  physician  shall 
be  made  available  to  the  claimant  upon 
the  claimant's  written  request  provided 
that  claimant  has,  upon  request, 
furnished  the  report  referred  to  in  the 
first  sentence  of  this  paragraph  (b)(1) 
and  has  made  or  agrees  to  make 
available  to  SSA  any  other  physician's 
reports  previously  or  thereafter  made  of 
the  physical  or  mental  condition  which 
is  the  subject  matter  of  his  claim. 

(2)  Itemized  bills  for  medical,  dental, 
and  hospital  expenses  incurred,  or 
itemized  receipts  of  payment  for  such 
expenses. 

(3)  If  the  prognosis  reveals  the 
necessity  for  future  treatment,  a 
statement  of  expected  duration  of  and 
expenses  for  such  treatment. 

(4)  If  a  claim  is  made  for  loss  of  time 
from  employment,  a  written  statement 
from  his  employer  showing  actual  time 
lost  from  employment,  whether  he  is  a 
full  or  part-time  employee,  and  wages  or 
salary  actually  lost. 

(5)  If  a  claim  is  made  for  loss  of 
income  and  the  claimant  is  self- 
employed,  docimientary  evidence 
showing  the  amount  of  earnings  actually 
lost. 

(6)  Any  other  evidence  or  information 
which  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  personal  injury  at  the  damages 
claimed. 

(c)  Property  damage.  In  support  ott 
claim  for  damage  to  or  loss  of  property, 
real  or  personal,  the  claimant  may  be 
required  to  submit  the  foUoMong 
evidence  or  information: 

(1)  Proof  of  ownership. 

(2)  A  detailed  statement  of  the  amount 
claimed  with  respect  to  each  item  of 
property. 

(3)  An  itemized  receipt  of  payment  bx 
necessary  repairs  at  itemized  written 
estimates  of  the  cost  of  such  repairs. 

(4)  A  statement  listing  date  of 
purchase,  pimihase  price,  market  value 
of  the  property  as  of  date  of  damage,  and 
salvage  value,  where  repair  is  not 
economical. 

(5)  Any  other  evidence  or  information 
which  may  have  a  bearing  either  on  the 
responsibility  of  the  United  States  fw 
the  injury  to  or  loss  of  property  or  the 
damages  claimed. 

(d)  Time  limit.  All  evidence  required 
to  be  submitted  by  this  section  shall  be 
furnished  by  the  claimant  within  a 
reasonable  time.  Failure  of  a  claimant  to 
furnish  evidence  necessary  to  a 
determination  of  his  claim  within  three 
months  after  a  request  therefor  has  been 
mailed  to  his  last  known  address  may  be 
deemed  an  abandonment  of  the  claim. 


The  claim  may  be  thereupon 
disallowed. 

1429.105  InvMUgatlon.  examinalion,  and 
delennlnation  of  datana. 

When  a  claim  is  received.  SSA  shaU 
make  such  investigation  as  may  be 
necessary  or  appropriate  for  a 
determination  of  the  validity  of  the 
claim  and  thweafter  shall  forward  the 
claim,  together  with  all  pertinent 
material,  and  a  recommendation  based 
on  the  merits  of  the  case,  with  regard  to 
allowance  or  disallowance  of  the  claim, 
to  the  SSA  Claims  Officer  to  whom 
authority  has  been  delegated  to  adjust, 
determine,  compromise  and  settle  all 
claims  hereunder. 

1429.106  Final  danW  of  claims. 

(a)  Final  denial  of  an  administrative 
claim  shall  be  in  writing  and  sent  to  the 
claimant,  his  attorney,  or  legal 
representative  by  certified  or  registered 
mail.  The  notification  of  final  denial 
may  include  a  statement  of  the  reasons 
for  the  denial  and  shall  include  a 
statement  that,  if  the  claimant  is 
dissatisfied  with  SSA's  action,  he  may 
file  suit  in  an  appropriate  U.S.  District 
Court  not  later  than  6  months  after  the 
date  of  mailing  of  the  notification. 

(b)  Prior  to  me  commencement  of  suit 
and  prior  to  the  expiration  of  the  6- 
month  period  after  the  date  of  mailing, 
by  certified  or  registered  mail  of  notice 
of  final  denial  of  the  claim  as  provided 
in  28  U.S.C.  2401(b),  a  claimant,  his 
duly  authorized  agent,  or  legal 
representative,  may  file  a  written 
request  with  SSA  for  reconsideration  of 
a  final  denial  of  a  claim  under 
paragraph  (a)  of  this  section.  Upon  the 
timely  filing  of  a  request  for 
reconsideration  SSA  shall  have  6 
months  from  the  date  of  filing  in  which 
to  make  a  final  disposition  of  the  claim 
and  the  claimant's  option  imder  28 
U.S.C.  2675(a)  to  bring  suit  shall  not 
accrue  until  6  months  after  the  filing  of 
a  request  for  reconsideration.  Final  SSA 
action  on  a  request  for  reconsideration 
shall  be  effected  in  accordance  with  the 
provisions  of  paragraph  (a)  of  this 
section. 

9429.107  Psymant  of  approvad  daMM. 

(a)  Upon  allowance  of  his  claim, 
claimant  or  his  duly  authorized  agent 
shall  sign  the  voucher  for  payment. 
Standard  Form  1145,  before  payment  is 
made. 

(b)  When  the  claimant  is  represented 
by  an  attorney,  the  voucher  for  payment 
(SF  1145)  shall  designate  both  the 
claimant  and  his  attorney  as  "payees." 
The  check  shall  be  delivered  to  the 
attorney  whose  address  shall  appear  on 
the  voucher. 


§429.108 

Acceptance  by  the  claimant,  his  agent 
or  legal  representative,  of  any  award, 
compromise  or  settlement  made 
hereimder,  shall  be  final  and  conclusive 
on  the  claimant,  his  agent  or  legal 
representative  and  any  othw  person  on 
whose  behalf  or  for  whose  benefit  the 
claim  has  been  presented,  and  shall 
constitute  a  complete  release  of  any 
claim  against  the  United  States  and 
against  any  employee  of  the 
Government  whose  act  or  omission  gave 
rise  to  the  claim,  by  reason  of  the  same 
subject  matter. 


§429.109 

A  person  who  files  a  felse  claim  or 
makes  a  false  or  fraudulent  statement  in 
a  claim  against  the  United  States  may  be 
hable  to  a  fine  of  not  more  than  $10,000 
at  to  imprisonment  of  not  more  than  5 
years,  or  both  (18  U.S.C  §§287;  1001). 
and,  in  addition,  to  a  forfeiture  of  S2.000 
and  a  penalty  of  double  the  loss  or 
damage  siistained  by  the  United  States 
(31  U.S.C.  §231). 

§429.110    Limitation  on  SSA'aaulhortty. 

(a)  An  award,  compromise  or 
settlement  of  a  claim  hereunder  in 
excess  of  $25,000  shall  be  effected  only 
with  the  prior  written  approval  of  the 
Attorney  General  or  his  designee.  For 
the  purposes  of  this  paragraph,  a 
principal  claim  and  any  derivative  or 
subrogated  claim  shall  be  treated  as  a 
single  claim. 

(b)  An  administrative  claim  may  be 
adjusted,  determined,  compromised  or 
settled  hereunder  only  after 
consultation  with  the  Departmrait  of 
Justice  when,  in  the  opinion  of  SSA: 

(1)  A  new  precedent  or  a  neiw  point 
of  law  is  involved;  or 

(2)  A  question  of  poUcy  is  or  may  be 
involved;  or 

(3)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
from  a  third  party  and  SSA  is  unable  to 
adjust  the  third  party  claim;  or 

(4)  The  compromise  of  a  particidar 
claim,  as  a  practical  matter,  will  or  may 
control  the  disposition  of  a  related  claim 
in  which  the  amount  to  be  paid  may 
exceed  $25,000. 

(c)  An  administrative  claim  may  be 
adjusted,  determined.  cOmpromis(Bd  or 
settled  only  after  consultation  with  the 
Department  of  Justice  when  it  is  learned 
that  the  United  States  or  an  employee, 
agent  or  cost  plus  contractor  of  the 
United  States  is  involved  in  litigation 
based  on  a  claim  arising  out  of  die  same 
incident  or  transaction. 

(FR  Doc.  97-11530  Filed  5-2-97;  8:45  am] 
MUaiQC00C41« 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Aftak* 

22CFRPart41 

IPui)ltc  Nottca  2S36I 

Visas:  Documentation  of 
Nonimmigrants  Undsr  the  bnmigratkNi 
and  Nationality  Act;  Validity  of 
Nonimmigrant  Visas 

AGENCY:  Bureau  of  Consular  ACEurs, 
Department  of  State. 
ACTION:  Final  rule. 

summary:  Section  632(b)  of  Pub.  L.  104- 
208.  the  Illegal  Immigration  Reform  and 
Immigrant  ResponsibiUty  Act  of  1996 
(IIRIRA),  enacted  on  September  30. 
1996,  amended  the  Immigration  and 
Nationality  Act  (INA)  to  authtuize  the 
application  of  the  nonimmigrant 
reciprocity  rules  to  refugees  and 
permanent  residents  on  a  reciprocal 
basis.  Thiu.  on  a  reciprocal  basis. 
perman«it  residents  of  a  foreign  country 
and  aliens  granted  refugee  status  in  that 
fneign  country  may  have  nonimmigrant 
visas  issued  pursuant  to  the  same  visa 
fee  schedule  and  for  the  same  period  of 
validity  as  nationals  of  that  coimtry. 
This  rule  implements  new  INA  221(c) 
and  amends  the  Department's 
regulations  at  41.112(b)  accordingly. 

Additionally,  efiiective  April  1, 1994. 
the  Department  instructed  all  Foreign 
Service  posts  to  cease  issuing  Burroughs 
nonimmigrant  visas  with  indefinite 
validity.  Foreign  Service  posts 
worldwide  now  issue  only  machine- 
readable  visas  (MRVs).  a  more 
technologically  advanced  and  secure 
type  of  visa.  The  Depirtment  is, 
therefore,  amending  its  regulations  by 
changing  the  maximum  validity  of 
nonimmigrant  visas  frran  "indefinite"  to 
"ten  years"  to  conform  to  the  applicable 
technology  mandated  by  Congress. 
DATES:  This  rule  is  efiiective  May  5, 
1997. 

AOORESSES:  Chief,  Legislation  and 
Regulation  ENvision.  Visa  Office,  Room 
L603-C,  SA-1,  Washington,  D.C 
20520-0106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  (202)  663- 
1203. 

SUPPLEMENTARY  INFORMATION: 

IIRIRA  Section  632(b) 

Section  632(b)  of  the  Illegal 
Immigration  Reform  and  Inunigrant 
Responsibility  Act  of  1996  (IIRIRA) 
amended  INA  221(c).  Under  INA  221(c). 
aUens  are  accorded  the  same  treatment 
upon  a  reciprocal  basis  as  the  alien's 
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country  extends  to  U.S.  citizens.  This 
treatment  extends  to  fees  charged  for 
visas  and  validity  periods  of  issued 
visas.  The  amoimt  of  the  fee  and  the 
duration  of  the  visa's  validity  are  set 
forth  in  schedules  published  by  the 
Department  of  State.  These  schedules 
are  published  in  Volume  9  of  the 
Foreign  AHairs  Manual.  Part  IV, 
Appendix  C.  The  schedules  are 
developed  on  the  basis  of  reciprocal 
agreements  which  seek  parity  in  visa 
fees  and  visa  validity  periods  between 
the  United  States  and  a  particular 
foreign  government.  Consequently, 
United  States  nonimmigrant  visa  fees 
and  periods  of  visa  validity  are  based, 
as  far  as  is  practicable,  on  the  visa  fees 
and  validity  periods  which  United 
States  citizens  are  accorded  when 
applying  for  visas  for  travel  to  a 
particular  country.  This  amendment 
authorizes  on  a  reciprocal  basis  the  use 
of  the  same  fee  and  visa  validity 
schedules  for  aliens  who  have  obtained 
refugee  status  in  a  country  or  who  have 
obtained  permanent  resident  status  in 
that  country.  Thus,  an  alien  who  is  a 
refugee  or  permanent  resident  in  a 
country  may  be  issued  a  visa  pursuant 
to  the  reciprocity  schedule  accorded 
nationals  of  that  country,  as  long  as  that 
foreign  country  extends  the  same 
treatment  to  refugees  and  permanent 
residents  of  the  United  States.  The 
regulation  at  22  CFR  41.112(b)  is 
amended  to  accommodate  these 
changes. 

Machine  ReMiaUe  Vim  (MRV) 

Over  the  past  several  years  United 
States  Foreign  Service  posts  have 
converted  from  the  issuance  of 
BiuToughs  visas  to  machine  readable 
visas  (MRVs)  for  all  nonimmigrant 
issuance.  MRV  technology  was 
developed  as  an  anti-counterfeiting 
measiue  to  enhance  the  security  of  the 
visa.  A  MRV  has  a  maximum  life  span 
often  years.  Therefore,  effiective  April  1. 
1994,  no  nonimmigrant  visa,  (including 
B  visas  formerly  authorized  for 
indefinite  maximum  validity)  may  be 
issued  for  more  than  ten  years,  and 
reciprocity  schedules  have  been 
amended  accordingly.  The  Department 
is,  therefore,  amending  its  regulation  at 
22  CFR  41.112(b)  to  reflect  use  of  the 
machine-readable  visa. 

Final  Rule 

The  implementation  of  this  rule  as  a 
final  rule  is  based  upon  the  "good 
cause"  exceptions  established  by  5 
U.S.C.  553(b)(B)  and  553(d)(3).  The  first 
amendment  made  by  this  rule  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction  under  5  U.S.C.  553(d)(1).  The 
second  amendment  is  based  upon  the 


limitations  inherent  in  applicable 
technology.  Both  are  considered 
beneficial  to  the  United  States 
Government. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  605(b)).  This  rule  imposes  no 
repwrting  or  record-keeping  action  fttim 
the  public  requiring  the  approval  of  the 
Office  of  Management  and  Budget  imder 
the  Paperwork  Reduction  Act 
requirements.  This  rule  has  been 
reviewed  as  required  by  E.0. 12988  and 
certified  to  be  in  compliance  therewith. 
This  rule  is  exempted  fit>m  E.O.  12866 
but  has  been  reviewed  to  ensure 
consistency  therewith. 

List  of  Sobjects  in  22  CFR  Part  41 

Aliens.  Nonimmigrants.  Passports  and 
visas.  Visa  validity. 

In  view  of  the  foregoing.  22  CFR  is 
amended  as  follows: 

PART  41— (AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read: 

Aatfaority:  8  U.S.C  1104. 

2.  Section  41.112  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

141.112   VaMttyofwisa. 

•  •        •        •        • 

(b)  Validity  of  visa  and  number  of 
applications  for  admission.  (1)  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  nonimmigrant  visa  shall  have 
the  validity  prescribed  in  schedules 
provided  to  consular  officers  by  the 
Department,  reflecting  insofar  as 
practicable  the  reciprocal  treatment 
accorded  U.S.  nationals.  U.S.  permanent 
residents,  or  aliens  granted  refiigee 
status  in  the  U.S.  by  the  government  of 
the  country  of  which  the  alien  is  a 
national,  permanent  resident,  refugee  or 
stateless  resident. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section.  United  States 
nonimmigrant  visas  shall  have  a 
maximum  validity  period  of  10  years. 

(3)  An  unexpired  visa  is  valid  for 
application  for  admission  even  if  the 
passport  in  which  the  visa  is  stamped 
has  expired,  provided  the  alien  is  also 
in  possession  of  a  valid  passport  issued 
by  the  authorities  of  the  country  of 
which  the  alien  is  a  national. 

•  •        •        •        * 

Dated:  April  22, 1907. 
Mary  A.  Ryaa. 

Assistant  Secretary  for  Consular  Affairs. 
|FR  Doc  97-11518  Filed  5-2-97;  8:45  am) 
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Visas:  Documentation  of 
Nonimmigrants  Under  the  immigration 
and  Nationality  Act;  Validity  of 
Nonimmigrant  Visas 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  Final  rule. 

summary:  The  Department  has  been 
developing  for  a  niunber  of  years  a 
machine-readable  nonimmigrant  visa 
(MRV).  The  MRV  is  a  durable,  long- 
lasting  adhesive  foil  designed  to 
improve  security  and  protect  against 
counterfeiting.  MRVs  are  affixed  in 
passports  and  contain:  specific 
biographic  data  on  the  bearer,  a 
digitized  photograph  of  the  alien,  and 
specially  encoded  machine-readable 
data.  MRVs  are  now  being  used 
exclusively  at  consular  posts  abroad, 
having  replaced  old-style  mechanically- 
stamped  visas.  The  Department, 
therefore,  is  modifying  regulatory 
language  to  comport  with  the  new  MRV 
technology. 

The  Department  also  is  removing  an 
obsolete  regulation  relating  to  the 
issuance  of  visas  on  official  identity 
cards  produced  under  the  auspices  of 
the  International  Olympic  Committee 
(IOC). 

DATES:  This  rule  is  effective  May  5.  - 
1997. 

ADDRESSES:  Chief,  Legislation  and 
Regulations  Division,  Visa  Office, 
Department  of  State.  2401  E  Street.  NW, 
Room  L603-C.  SA-1.  Washington,  D.C 
20520-0106. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Stephen  K.  Fischel.  Chief.  Legislation 
and  Regulations  Division,  (202)  663- 
1203. 

SUPPLEMENTARY  MFORMATKM:  The 
practice  of  placing  United  States  visas 
into  foreign  passports  has  progressed 
through  three  stages,  the  use  of  a  simple 
hand  stamp,  to  a  machine-driven 
automated  stamp,  and  now,  to  a  more 
sophisticated  machine  readable  visa 
technology  that  provides  greater 
security  and  anti-counterfeiting  features. 
As  a  result  of  the  new  MRV  tedmology, 
a  number  of  visa  issuance  procedures 
codified  in  the  IDepartment's  regulations 
at  22  CFR  41.113  have  become 
outmoded,  or  need  updating. 

Machine  Readable  Visas  (MRVs) 

Section  4604  of  the  Anti-Drug  Abuse 
Act  of  1988.  (Pub.  L.  100-690).  enacted 


November  18. 1988.  mandated  the 
development  of  a  machine-readable 
travel  and  identity  doaunent  to  improve 
border  entry  and  departure  control 
using  an  automated  data-captiire 
system.  As  a  result,  the  Department 
developed  the  Machine  Readable  Visa,  a 
durable,  long-lasting  adhesive  foil  made 
outofTeslin. 

Before  MRVs,  nonimmigrant  visas 
were  issued  using  a  device  called  a 
Standard  Register  protectograph, 
otherwise  known  as  a  Burroughs 
certifier  machine.  It  produced  what  was 
colloquially  known  as  a  "Burroughs 
visa,"  an  indelible  ink  impression 
mechanically  stamped  directly  onto  a 
page  in  the  alien's  passport.  Over  time, 
Burroughs  machines  were  gradually 
replaced  by  MRV  technology,  which  is 
now  used  exclusively  by  all 
nonimmigrant  visa  issuing  posts 
throu^out  the  world. 

22  CFR  41.113(a)  prescribes  that  a 
nonimmigrant  visa  shall  be  evidenced 
by  a  "stamp"  placed  in  the  alien's 
passport.  22  CFR  41.113(d)  defines  the 
format  that  the  "visa  stamp"  is  to  take. 
Accordingly,  the  Department  is 
modifying  22  CFR  41.113(d)  to 
encompass  within  the  meaning  of  "visa 
stamp"  the  Machine  Readable  Visa  foil. 
22  CFR  41.113(d)  is  also  being 
redsignated  herein  as  22  CFR  41.113(c). 
as  explained  below. 

Cessation  of  Indefinite  Visa  Validity  tar 
"B"  Visas 

Prior  to  MRV  technology,  Burroughs 
visas  were  issued  to  alien  visitors  for 
indefinite  validity  periods  whenever  an 
enabling  reciprocal  arrangement  was 
established  between  the  United  States 
and  a  particular  foreign  government. 
Because  a  Burroughs  visa  would  last  for 
the  life  of  the  passport  containing  it, 
consular  officers  were  authorized  to 
issue,  where  appropriate,  a 
nonimmigrant  visitor  visa  with  an 
indefinite  validity  period.  MRVs, 
however,  have  a  lifespan  of  ten  yeare. 
Consequently,  in  anticipation  of 
replacing  Burroughs  visas  with  MRVs, 
the  Department  instructed  all  posts, 
effective  April  4, 1994.  to  cease  issuing 
visitor  visas  with  indefinite  validity. 
The  maximum  validity  for  a 
nonimmigrant  visa  is  now  ten  years. 

22  CFR  41.113(c)  refers  to  the 
issuance  of  indefinite  validity  visas. 
Since  this  provision  has  been  rendered 
obsolete  with  the  introduction  of  MRV 
technology,  it  is  being  eliminated. 
Accordingly.  22  CFR  41.113(d)  is  being 
redesignated  as  22  CFR  41.113(c). 

22  (7n  41.113(f),  which  makes 
reference  to  indefinite  validity,  is  being 
amended  and  redesignated  as  22  CFR 
41.113(e). 


Elimination  of  the  "BeareHsr 
Annotation 

Burroughs  visas  contained  a  space  in 
which  a  consular  employee  was 
required  to  write  the  name  of  the  alien 
to  whom  the  visa  was  being  issued.  An 
alien's  passport  might  also  include 
family  members,  such  as  a  spouse,  or 
children,  who  also  had  to  be  listed  on 
the  visa.  In  March  1983,  in  order  to 
expedite  the  issuance  of  nonimmigrant 
visas  and  to  improve  operational 
efficiency,  the  Department  authorized 
the  use  of  a  "bearmls)"  stamp  for  certain 
countries  so  that  consular  officers 
would  not  have  to  spend  time  writing  in 
the  applicant's  name  (and  those  of 
accompanying  family  members).  MRVs, 
however,  must  be  isnied  individually  to 
qualified  aliens.  Consequently,  the 
"bearer"  annotation  has  become 
obsolete. 

22  CFR  41.113(e)  is  being 
redesignated  as  22  CFR  41.113(d),  and  is 
being  amended  to  remove  procedures 
relating  to  the  "bearer"  annotation,  and 
to  reflect  changes  in  terminology 
brought  about  by  MRV  technology. 

Elimination  of  Signatore  Reqnirement 

As  a  result  of  the  enhanced  security 
aflbrded  by  MRVs,  the  signature 
requiremmt  at  22  CFR  41.113(h)  is 
being  eliminated  and  22  CFR  41.113  (i) 
and  (j)  are  being  redesignated  as  22  CFR 
41.113  (h)  and  (i),  respectively. 

RestrictioB  to  ^Mcific  Port  of  Entry 

22  CFR  41.113(g)  is  redesignated  as  22 
CFR  41.113(f)  and  is  modified  to  reflect 
changes  to  that  section  brought  about  by 
the  new  MRV  technology. 

Elimination  of  Special  RegolatioBS  fbr 
International  Games 

The  Department  is  removing  its 
regulation  at  22  CFR  41.113(k)  relating 
to  international  sporting  events.  The    ** 
regulation  was  created  to  facilitate  the 
issuance  of  United  States  visas  on 
official  identity  cards  issued  ujider  the 
auspices  of  the  International  Olympic 
Committee  (IOC);  ho%vever,  it  has  never 
been  used,  and  the  Department  befieves 
it  imlikely  that  it  ever  will  be. 

Under  41.1130i)(2).  in  order  to  be 
recognized  as  a  valid  travel  document 
(see  INA  101(a)(30)  and 
212(a)(7)(B)(i)(I)).  an  IOC-issued  identity 
card  requires  the  signature  of  a 
competent  authority  of  the  participating 
government  signifying  that  the  bearer  of 
the  card  will  be  permitted  reentry  rights 
for  up  to  six  months  beyond  the 
expiration  date  of  the  card.  In  practice, 
the  above  requirement  has  never  been 
satisfied  for  any  international  sporting 
event  for  which  it  was  designed,  chiefly 
because  of  the  enormous  administrative 


difficulty  in  securing  authorization  &t>m 
participating  governments  for  the  use  of 
an  OlC-issued  card  as  a  valid  travel 
docimient.  Since  the  regulation  has  no 
apparent  practical  applicability,  it  is 
being  eUminated. 

Conclosiea 

In  light  of  the  foregoing.'  the 
Department  is  amending  part  41  of  Htle 
22  CFR  of  the  Code  of  Federal 
Regulations  to  comport  with  the  use-of 
the  machine-readable  visa.  The 
Department's  regulations  are.  therefore, 
being  amended  to  reflect  the  use  of  the 
MRV,  to  eliminate  the  use  of  the 
"bearer(s)"  annotation,  to  limit  the 
maximum  validity  of  nonimmigrant 
visas  to  a  maximum  of  ten  years,  and  to 
remove  the  requiranent  of  the  consular 
officer's  signature. 

FnalRale 

The  introduction  of  the  machine 
readable  visa  has  necessitated  changes 
in  the  Department's  procedural 
regulations  at  22  CFR  41.113. 

The  implementation  of  this  rule  as  a 
final  rule,  rathm  than  a  proposed  rule, 
is  based  upon  the  "good  cause" 
exceptions  established  by  5  U.S.C 
S53(b)(B)  and  553(dM3).  This  rule  grants 
or  recognizes  an  exemption  or  reUeves 
a  restriction  and  is  ctmsidered  beneficial 
to  the  United  States  Government. 

This  rule  is  not  expected  to  have  a 
significant  impact  <m  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(15  U.S.C  60S(b)).  This  rule  imposes  no 
reporting  or  record-keeping  action  irova 
the  public  requiring  the  approval  of  the 
Office  of  Management  and  Budget  under 
the  Paperworic  Reduction  Act 
requirements.  This  rule  has  been 
reviewed  as  required  by  E.0. 12988  and 
certified  to  be  in  compliance  therewith. 
This  rule  is  exempted  from  E.0. 12866 
bi^t  has  been  reviewed  to  ensure 
consistency  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
visas.  Visa  validity. 

In  view  of  the  foregoing.  22  CFR  is 
amended  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read: 

AutiMrtty:  8  U.S.C  1104. 

2.  Section  41.113  is  ammded  by 
removing  paragraphs  (c),  (h),  and  (k) 
and  redesignating  paragraphs  (d) 
through  (g).  (i)  and  (j)  as  paragraphs  (c) 
throi^  (h).  and  revising  paragraphs  (a), 
(bK  and  newly  designated  paragraphs  (c) 
through  (f)  to  read  as  follows: 


24334 


Federal  Register  /  Vol.  62,  No.  86  /  Monday,  May  5,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5,  1997  /  Rules  and  Regulations  24335 


24334 


Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5,  1997  /  Rules  and  Regulations 


Fedend  Register  /  Vol.  62,  No.  86  /  Monday,  May  5.  1997  /  Rules  and  Regulations  24335 


141.113    ProcadUTM  In  issuing  visas. 

(a)  Visa  evidenced  by  stamp  placed  in 
p)assport.  Except  as  provided  in 
paragraphs  (b)  of  this  section,  a 
noniminigrant  visa  shall  be  evidenced 
by  a  visa  stamp  placed  in  the  alien's 
passport.  The  appropriate  symbol  as 
prescribed  in  41.12  ,  showing  the 
classification  of  the  aUen,  shall  be 
entered  on  the  visa. 

(b)  Cases  in  which  visa  not  placed  in 
passport.  In  the  following  cases  the  visa 
shall  be  placed  on  the  prescribed  Form 
OF-232.  In  issuing  such  a  visa,  a 
notation  shall  be  made  on  the  Form  OF- 
232  on  which  the  visa  is  placed 
specifying  the  pertinent  subparagraph  of 
this  paragraph  under  which  the  action 
is  taken. 

(1)  The  alien's  passport  was  issued  by 
a  government  Mrith  which  the  United 
States  does  not  have  formal  diplomatic 
relations,  unless  the  Department  has 
specifically  authorized  the  placing  of 
the  visa  in  such  passport; 

(2)  The  alien's  passport  does  not 
provide  sufficient  space  for  the  visa; 

(3)  The  passport  requirement  has  been 
waived;  or 

(4)  in  other  cases  as  authorized  by  the 
Department. 

(c)  Visa  stamp.  A  machine-readable 
nonimmigrant  visa  foil,  or  other  indicia 
as  directed  by  the  Department,  shall 
constitute  a  visa  "stamp,"  and  shall  be 
in  a  format  designated  by  the 
Department,  and  contain,  at  a  minimum, 
the  following  data: 

(1)  Full  name  of  the  applicant; 

(2)  Visa  type/class; 

(3)  Location  of  the  visa  issuing  office; 

(4)  Passport  number, 

(5)  Sex; 

(6)  Date  of  birth; 

(7)  Nationality; 

(8)  Number  of  applications  for 
admissicm  (x  the  letter  "M"  for  multiple 
entries; 

(9)  Date  of  issuance; 

(10)  Date  of  expiration; 

(11)  Visa  control  number. 

(d)  Insarticm  of  name;  petition  and 
derivative  status  notation.  (1)  The 
surname  and  given  name  of  the  visa 
recipient  shall  be  shown  on  the  visa  in 
the  space  provided. 

(2)  If  the  visa  is  being  issued  upon  the 
basis  of  a  petition  approved  by  the 
Attorney  General,  the  number  of  the 
petition,  if  any,  the  period  for  which  the 
alien's  admission  has  been  authorized, 
and  the  name  of  the  [wtitioner  shall  be 
reflected  in  the  annotation  field  on  the 
visa. 

(3)  In  the  case  of  an  aUen  who  derives 
status  from  a  principal  alien,  the  name 
and  position  of  the  principal  alien  shall 
be  reflected  in  the  annotation  field  of 
the  visa. 


(e)  Period  of  validity.  If  a 
nonimmigrant  visa  is  issued  for  an 
unUmited  number  of  applications  for 
admission  within  the  {>eriod  of  validity, 
the  letter  "M"  shall  be  shown  imder  the 
word  "entries".  Otherwise  the  number 
of  permitted  applications  for  admission 
shall  be  identified  niunerically.  The 
date  of  issuance  and  the  date  of 
expiration  of  the  visa  shall  be  shown  at 
the  appropriate  places  in  the  visa  by 
day,  mond)  and  year  in  that  order.  The 
standard  three  letter  abbreviation  for  the 
month  shall  be  used  in  all  cases. 

(0  Restriction  to  specified  i>ort  of 
entry.  If  a  nonimmigrant  visa  is  vaUd  for 
admission  only  at  one  or  more  specified 
ports  of  entry,  the  names  of  those  ports 
shall  be  entered  in  the  annotation  field. 
In  cases  where  there  is  insufficient  room 
to  list  the  ports  of  entry,  they  shall  be 
listed  by  hand  on  a  clean  passport  page. 
Reference  shall  be  made  in  the  visa's 
annotation  field  citing  the  passport  page 
upon  which  the  ports  are  listed. 

(g)  DeUvery  of  visa  and  disposition  of 
Form  OF-156.  In  issuing  a 
nonimmigrant  visa,  the  consular  officer 
shall  deliver  the  visaed  passport,  or  the 
prescribed  Form  OF-232,  which  bears 
the  visa,  to  the  alien  or,  if  personal 
appearance  has  been  waived,  to  the 
authorized  representative.  The  executed 
Form  OF-156,  Nonimmigrant  Visa 
Application,  and  any  ad^tional 
evidence  famished  by  the  alien  in 
accordance  with  41.103(b)  shall  be 
retained  in  the  consular  files. 

(h)  Disposition  of  supporting 
documents.  Original  supporting 
documents  furnished  by  the  alien  shall 
be  returned  for  presentation,  if 
necessary,  to  the  immigration 
authorities  at  the  port  of  entry,  and  a 
notation  to  that  effect  shall  be  made  on 
the  Form  OF-156.  Dupficate  copies  may 
be  retained  in  the  consular  files. 

Dated:  April  22. 1997. 
UujA.Mjm, 

Assistant  Secretary  for  Consular  Affairs. 
(PR  Doc.  97-11519  Filed  5-2-97;  8:45  am] 
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and  Nationality  Act;  Visa  F« 


AQENCV:  Bureau  of  Consular  Affairs. 

DOS. 

ACTION:  Final  rule. 


SUMMARY:  This  publication  finalizes  the 
Department's  interim  rule  [59  FR  25325] 
published  May  16. 1994  authorizing  the 
Department  to  collect  a  processing  fee 
for  machine-readable  nonimmigrant 
visas  and  machine-readable  combined 
border  crossing  cards. 
EFFECTIVE  DATE:  May  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  Visa  Services, 
Washington,  D.C,  (202)  663-1203. 
SUPPLEMENTARY  INFORMATION:  Section 
140  of  Pub.  L.  103-236,  the  State 
Department  Authorization  Bill  for  Fiscal 
Years  1994  and  1995,  signed  by  the 
President  on  April  30, 1994,  authorized 
the  Secretary  of  State  to  collect  a 
processing  fee  for  machine-readable 
nonimmigrant  visas  and  machine- 
readable  border  crossing  cards.  The 
surcharge  is  independent  of  any 
reciprocity  fiaes  otherwise  prescribed 
pursuant  to  section  281  of  the 
Immigration  and  Nationality  Act  (INA). 

Final  Rule 

The  interim  rule  amended  the 
Department's  regulations  at  22  CFR 
41.107  to  provide  for  a  visa  processing 
surcharge  for  costs  associated  with  the 
production  of  maf^ine-readable 
nonimmigrant  visas  and  machine- 
readable  border  crossing  cards,  and 
invited  interested  persons  to  submit 
comments.  As  no  comments  were 
received,  the  interim  rule  is 
incorporated  herein  as  a  final  rule. 

List  of  Siibiects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passport  and 
Visas.  Fees,  Surcharge. 

Accordingly,  the  interim  rule 
amending  22  CFR  part  41  which  was 
published  at  59  FR  25325  on  May  16. 
1994  is  adopted  as  a  final  rule  without 
change. 

Dated-  April  22, 1997. 
Muy  A.  Ejran, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc  97-11520  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5  and  950 
[Dodist  No.  FR-4080-F-02] 
RiN2S77-AB66 

Optional  Earned  Income  Exclusions 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final  the 
amendments  to  HUD's  regulations  for 


the  definition  of  "annual  income" 
applicable  to  Public  Housing  Agencies 
and  Indian  Housing  Authorities  in  the 
operation  of  public  housing  and  Indian 
housing  programs  that  were  issued  as  an 
interim  rule  in  August  1996.  The  rule  is 
necessary  to  encotuage  HAs  to  take 
action  to  further  the  efforts  of  applicants 
and  tenants  to  seek  employment  and  to 
increase  their  earned  income.  The 
intended  effect  is  to  permit  HAs  to 
adopt  an  exclusion  for  earned  income, 
tailored  to  their  own  circumstances,  to 
support  the  efforts  of  wcwking  femilies. 
EFFECTIVE  DATE:  June  4. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
the  public  housing  [migram.  contact 
Linda  Campbell.  Director,  Marketing 
and  Leasing  Management  Division, 
Office  of  Public  and  Assisted  Housing 
Operations,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  EX:.  20410,  telephone 
(voice):  (202)  708-0744,  extension  4020. 
(This  is  not  a  toll-free  number.)  Fat 
hearing-  and  speech-impaired  pers<ms, 
this  number  may  be  accessed  via  text 
telephone  by  dialing  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

For  the  Indian  housing  programs, 
contact  Deborah  Lalancette,  Director. 
Housing  Management  Division.  Office  of 
Native  American  Programs.  Department 
of  Housing  and  Urban  Development, 
1999  Broadway.  Suite  3390,  Box  90, 
Denver,  CO  80202,  telephone  (voice): 
(303)  675-1600,  extension  3300.  (This  is 
not  a  toll-free  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  text  telephcme  by 
dialing  the  Federal  Information  Relay 
Service  at  1-600-877-8339. 

SUPPLEMENTARY  INFORMATION; 

L  The  Augut  30, 1996  Interim  Rule 

An  interim  rule  was  pubUshed  on 
August  30, 1996  (61  FR  46344). 
amending  regulations  for  the  public 
housing  and  Indian  housing  programs  to 
permit  Public  Housing  Agencies  and 
Indian  Housing  Authorities  (collectively 
Housing  Agencies,  or  "HAs")  to  adopt 
an  exclusion  for  earned  income.  The 
rule  was  based  on  the  authority  of  the 
Secretary  to  define  "income"  (section 
3(b)(4)  of  the  United  States  Housing  Act 
of  1937. 42  U.S.C.  1437a(b)(4)).  and  it 
was  related  to  a  1996  statutory 
enactment  that  specifically  authorized 
housing  agencies  to  allow  earned 
income  adjustments,  as  long  as  HUD's 
opwating  subsidy  obligation  was  not 
affected. 

That  rule  added  to  the  definitions  of 
"annual  income"  in  the  regulations 
governing  the  public  housing  and 
Indian  housing  programs  an  option  fw 


HAs  to  adopt  additional  exclusions  for 
earned  income  pursuant  to  an 
estabUshed  written  poUcy.  Eleven  types 
of  exclusions  were  stated,  and  HAs  were 
to  choose  bom  among  those  types  and 
variaticms  of  those  types  if  they  adopted 
an  earned  income  exclusion.  'The  rule 
stated  that  if  an  HA  experienced  a  loss 
in  rental  income  as  a  result  of  adopting 
such  an  exclusion,  it  would  have  to 
absorb  the  loss  since  there  is  no 
provision  for  an  adjustment  to  its 
operating  subsidy  from  HUD  under  the 
Performance  Funding  System.  Similarly, 
an  HA  that  receives  greater  rental 
income  as  a  result  of  adoption  of  such 
an  exclusion  does  not  suffisr  any 
reduction  in  income  as  a  result  of  the 
rule. 

n.  CSuoiges  to  the  fartsnan  Zale 

The  Department  is  making  no 
substantive  changes  to  the  mle.  The 
public  comments  received  are  discussed 
in  greater  detail  in  section  IV  of  this 
preamble.  The  primary  concerns 
expressed  deah  mth  a  desire  for 
increases  in  operating  subsidy  to  offset 
HA  losses  in  rental  income  from 
adopting  earned  income  exclusions  and 
with  admini^rative  burden  associated 
with  calculating  rental  income  both 
with  and  without  the  earned  income 
exclusion.  HUD  is  not  in  a  position  to 
provide  additional  operating  subsidy, 
because  of  Congressional  funding 
constraints,  and  the  administrative 
burden  is  not  actually  as  great  as  feared 
by  the  HAs  who  submitted  commmits. 

in.  Backgrooiid 

A.  Statutory 

The  1996  statutory  enactment  that 
dealt  with  earned  income  adjustments 
was  the  Balanced  Budget  Dowmpayment 
Act  I,  enacted  on  January  26, 1996  (Pub. 
L.  No.  104-99),  which  was  also  known 
as  the  Continuing  Resolution  or  "CR". 
The  CR  permitted  housing  agencies  to 
take  actions  to  attract  and  retain 
woiking  families  in  occupancy  such  as 
the  adoption  of  ceiling  rents  and  the 
adoption  of  earned  income  deductions 
that  would  ease  the  impact  on  working 
tenants.  The  Act  also  repealed  Federal 
admissions  preferences,  permitting  HAs 
to  use  preferences  for  working  families 
to  greater  advantage. 

l!he  CR  was  enacted  by  Congress  for 
effiact  during  Federal  Fiscal  Year  1996. 
Now  its  provisions  have  been  extended 
to  be  effective  for  Federal  Fiscal  Year 
1997,  as  well,  by  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  104-204,  September  26, 1996, 
110  Stat.  2882).  Unlike  the  CR 


provisions  that  allow  a  deduction  fitmi 
a  family's  income  for  earned  income, 
this  rule  provides  for  an  exclusion  from 
a  family's  initial  determination  of 
income.  (See  the  preamble  to  the 
interim  rule  for  a  more  detailed 
discussion  of  this  subject.)  This  rule  is 
intended  to  promote  the  same 
objectives,  however,  as  the  CR. 

B.  Regulatory 

When  the  interim  rule  was  published, 
on  August  30. 1996.  the  amendments 
were  made  to  24  CFR  parts  913  and  950, 
which  were  the  regulatcvy  provisions 
then  in  effiect  %vith  respect  to  income 
definitions  for  the  public  housing  and 
Indian  housing  programs.  Since  that 
time,  the  definitioD  of  "annual  income" 
governing  the  public  housing  program 
was  moved  bom  24  CFR  part  913  to  24 
CFR  5.609  by  a  final  rule  published  on 
October  18. 1996  (61  FR  54492).  That 
rule  incorporated  in  §  5.609(d)  (at  61  FR 
54502),  the  provisions  stated  in 
§  913.106(d)  of  the  August  1998  intnim 
rule,  making  a  minor  modification  to 
add  a  title  limiting  its  applicability  to 
the  public  housing  program.  (UnlU» 
part  913,  part  5  applies  to  programs 
other  than  public  housing,  so  the  title 
was  needed  to  limit  the  effiect  of  the 
provision  to  public  housing.)  That  rule 
noted  in  the  preamble,  61  ¥K  54497, 
that  the  provision  included  at  §  5.609(d) 
was  still  an  interim  provision  oa  which 
pubUc  comments  were  welcome 
through  October  29, 1996.  Part  950  was 
left  imchanged  by  that  rxile. 


IV.  leqMNise  to 

A.  General 

The  Department  received  public 
comments  from  three  public  hou«ng 
agencies.  Generally,  the  onnments 
expressed  support  for  the  concept  of  a 
flexible,  optional  exclusion  for  earned 
income.  The  comments  did  express 
concern,  however,  about  the  fiscal 
impact  of  the  proposed  rule  and  about 
administrative  burdens  associated  with 
providing  HUD  with  comparative 
figures  lof  actual  rental  income  and 
rental  income  that  would  have  been 
received  without  the  adoption  of  an 
earned  income  exclusion. 

B.  Loss  in  Subsidy  , 

Conunent:  The  HAs  expressed 
concern  that  losses  in  HA  income  as  a 
result  of  implementing  an  earned 
income  exclusion  wouJd  not  be  offset  by 
increases  in  PFS  subsidy  eligibility. 
They  indicated  an  expectation  that 
famiUes  first  moving  to  woric  would  not., 
produce  incomes  sufficient  to  raise 
rental  payments  if  an  earned  income 
exclusion  were  implemented.  With  a 
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nationwide  move  of  welfare  families  to 
employment,  as  a  result  of  welfare 
reform  legislation,  they  indicated  that 
the  decrease  in  rental  income  from 
families  who  are  employed  under  an 
earned  income  exclusion  would  cause 
extreme  hardship  on  housing  agencies  if 
HUD  does  not  offer  any  compensating 
subsidy. 

Response:  The  CR  authorized  the 
earned  income  adjustment  only  for  the 
public  and  Indian  housing  programs 
and  only  based  on  the  premise  that 
operating  subsidy  obligations  of  the 
Department  would  not  be  affected.  This 
rule  follows  those  limits  on  the  scope  of 
the  optional  special  treatment  of  earned 
income.  Congress  has  shown  no  interest 
in  increasing  HA  subsidy  under  the  PFS 
to  offset  any  loss  to  HAs  resulting  from 
implementation  of  this  type  of 
adjustment,  so  HUD  does  not  have 
funding  to  furnish  HAs  to  make  up  any 
such  shortfall. 

Comment:  One  HA  recommended  that 
HUD  allow  HAs  a  two-year  evaluation 
period  during  which  they  would  not 
absorb  any  loss  in  rental  income  that 
results  bom  adoption  of  earned  income 
exclusions. 

Response:  A  two-year  period  during 
which  an  HA  would  not  be  penalized  is 
unacceptable  because  it  provides  no 
restraints  on  the  amount  of  the 
excliisions  that  an  HA  would  provide. 
Since  the  amount  of  PFS  funding  is 
fixed  by  Congress,  giving  more 
operating  subsidy  to  the  HAs  that 
provided  large  earned  income 
exclusions  for  its  tenants  would  result 
in  a  loss  of  operating  subsidy  by  other 
HAs  that  choee  not  to  have  an  earned 
income  exclusion. 

Comment:  One  HA  indicated  that  the 
limit  of  the  rule's  applicability  through 
Federal  Fiscal  Year  1998  limits  a  HA's 
ability  to  anticipate  reaping  benefits 
from  residents'  eventual  higher  incomes 
and  increased  rental  income. 

Response:  Although  the  HUD  Notice 
implementing  the  CR  was  limited  in  the 
length  of  its  applicability,  this  rule  is 
not  so  limited  since  it  is  based  not  on 
the  CR  but  on  the  authority  of  the 
Secretary  to  define  "income." 

C.  Administrative  Burden 

Comment:  Two  of  the  HAs  indicated 
that  they  were  concerned  that  the  rule 
would  require  them  to  maintain  two"^ 
rent  rolls—one  for  the  rental  income 
that  would  be  received  «vithout  the 
adoption  of  an  earned  income  exclusion 
and  one  for  the  rental  income  actually 
realized  implementing  the  exclusion. 

Response:  The  Department  agrees  that 
there  is  somewhat  more  work  for  HAs, 
since  an  HA  must  know  how  much  of 
the  rent  they  are  collecting  comes  from 


earnings — something  they  have  not 
done — and  they  must  calculate  the 
rental  payments  both  with  and  without 
an  earned  income  exclusion.  The 
comparison  of  what  is  received  in  rental 
income  and  what  would  have  been 
received  in  the  absence  of  an  earned 
income  exclusion  only  would  need  to  be 
done  once  a  year.  It  would  not  require 
the  HA  to  maintain  two  sets  of  books 
throughout  the  year.  (The  procedure  is 
specified  in  HUD  Notice  PIH  96-87 
(HA),  which  was  issued  November  20, 
1996,  to  implement  the  deductions 
permitted  under  the  CR  as  well  as  the 
exclusions  permitted  under  the  interim 
rule.) 

The  HA  uses  the  rent  &t>m  a  base 
month,  such  as  April  1996  (or  a  later 
month)  and  then,  once  a  year  compares 
the  rent  roll  fitim  the  base  month  with 
the  rent  roll  of  the  month  being  used  for  ' 
the  annual  analysis,  such  as  April  1997. 
The  HA  then  does  two  things.  It  adds 
back  to  the  base  month  amount  in  the 
later  year  the  amount  "given  up"  in 
earned  income  exclusions.  It  uses  that 
amount  to  calculate  the  PFS  subsidy 
eligibility  amount.  Secondly,  it 
compares,  on  a  per  unit  basis,  the 
amoimt  of  rent  from  earnings  versus 
other  income  for  the  base  month  of  the 
earlier  year  with  the  amount  of  earnings 
versus  other  income  for  the  base  month 
of  the  later  year.  That  gives  the  HA  an 
opportunity  to  o^et  some  of  the  loss,  or 
actually  make  a  gain.  The  mechanism  is 
not  two  rent  rolls  maintained 
throughout  the  year  but  a  comparison 
done  once  a  year. 

For  example,  an  HA  that  has  100  units 
might  receive  a  total  of  $50,000  in  rent 
in  April  1996,  of  which  $20,000 
represented  earned  income  and  $30,000 
represented  other  income.  Without 
adoption  of  an  earned  income 
exclusion,  its  rental  income  the 
following  year  might  be  $55,000,  of 
which  $35,000  represented  earned 
income  and  $20,000  refwesented  other 
income.  If  it  adopted  an  earned  income 
exclusion  that  disregarded  $10,000  of 
the  earned  income,  its  rental  income  in 
April  1997  would  be  $45,000.  The 
$15,000  difiiarence  between  the  rental 
income  from  earned  income  in  April 
1997  ($35,000)  and  in  April  1996 
($20,000)  would  be  used  to  offset  the 
$10,000  in  earned  income  exclusions. 
This  HA  would  have  an  additional 
$5,000  to  keep,  up  to  100%  of  its  PFS 
funding. 

Findings  and  Certifications 

Impact  on  the  Envimnment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 


regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276. 451  Seventh  Street.  S.W.. 
Washington.  D.C.  20410-0500. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions  since  the  provisions  of  this 
interim  rule  simply  add  an  option  for 
housing  agencies  to  adopt.  To  the  extent 
there  is  an  impact,  it  is  advantageous  to 
the  HAs,  which  are  creatures  of  State  or 
local  government. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Therefore,  the  rule  is 
not  subject  to  review  under  the  Order. 
The  rule  merely  broadens  the  options 
for  housing  agencies  in  managing  their 
public  housing  or  Indian  housing 
programs  to  encourage  Camilies  to  obtain 
employment  and  to  increase  their 
earnings. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  makes  available 
additional  options  for  housing  agencies 
but  does  not  impose  mandatory 
obligations. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  this  rule  is  14.850. 

List  ofSul^BCts 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged.  Claims,  Drug  abuse. 
Drug  traffic  control,  Oant  programs — 
housing  and  community  development. 
'Grant  programs — Indians,  Grant 
programs — low  and  moderate  income 
housing,  Indians,  Individuals  with 
disabilities.  Intergovernmental  relations. 
Loan  programs — housing  and 


community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Penalties,  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Unemployment  compensation. 
Wages. 

24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Individuals  with 
disabilities.  Low  and  moderate  income 
housing,  Public  housing.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  amendments  to  the 
definitions  of  "Annual  income" 
codified  at  24  CFR  950.102,  as 
published  on  August  30, 1996  (61  FR 
46346),  is  adopted  as  final,  without 
change,  and  24  CFR  5.609(d),  published 
on  October  18, 1996  (61  FR  54502),  is 
reaffirmed  as  final. 

Dated:  April  23. 1997. 
Andrew  Cuomo, 

Secretary. 

[FR  Doc.  97-11534  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  3280  and  3282 
[Doctot  No.  FR-4223-N-01] 

Manufactured  Housing:  Statannent  of 
Policy  1997-1,  State  and  lu>cai  Zoning 
Determinations  involving  HUD-Code 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Statement  of  policy. 

SUMMARY:  This  Statement  of  Policy 
provides  notice  to  the  public  concerning 
HUD's  application  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974  (Act) 
to  certain  zoning  decisions  being  made' 
by  State  or  local  government.  These 
cases  typically  involve  State  or  local 
actions  to  prohibit  the  siting  of  HUD- 
code  manufactured  housing  while 
permitting  the  siting  of  other  types  of 
manufactured  housing  built  to  State  or 
local  building  codes. 

If  a  locality  is  attempting  to  regulate 
and  even  exclude  certain  manufactured 
homes  through  zoning  enforcement  that 
is  based  solely  on  a  construction  and 
safety  code  different  than  that 
prescribed  by  the  Act,  the  locality  is 
without  authority  to  do  so.  This 
Statement  of  Policy  is  being  provided  to 
clarify  and  distribute  HUD's  existing 
policy  determination  concerning  this 
matter. 


FOR  FURTHER  INroRMATKIN  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  451  7th  St.  SW.  Room 
9152.  Washington,  D.C.  20410-8000). 
telephone  number  (202)  708-6409  (this 
is  not  a  toll-free  number).  For  hearing- 
and  speech-impaired  persons,  this 
number  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

Over  the  last  few  years,  HUD  has 
received  a  number  of  questions 
concerning  the  application  of  the 
Federal  preemption  authority  in  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (42  U.S.C.  5401-5426)  (Act)  to 
actions  by  State  or  local  government. 
HUD  recently  published  a  nonbinding 
notice  of  staff  guidance,  which  it  hoped 
would  assist  the  public  on  some  of  these 
questions  (62  FR  3456,  January  23, 
1997). 

In  certain  cases  involving  questions  of 
preemption  and  zoning,  the  State  or 
local  government  is  imposing  more 
limitations  on  the  placement  of 
manufactured  homes  that  are  built  to 
the  Federal  manufactured  home 
construction  and  safety  standards  (24 
CFR  part  3282)  (Federal  standards)  than 
on  other  types  of  factory-built  single 
family  housing.  In  the  past,  HUD  has 
sent  letters  to  various  commimities  in 
such  cases,  where  local  zoning  laws  are 
in  direct  conflict  with  the  Federal  Act 
and  regulations. 

n.  Increasing  Homeownership  and  the 
Supply  and  Availability  of  Affordable 
Housing 

The  elimination  of  barriers  to  the 
expanded  use  of  affordable  housing, 
including  manufactured  homes,  has 
been  one  of  the  primary  objectives  of  the 
President's  National  Homeownership 
Strategy.  HUD  coordinates  the  National 
Partners  in  Homeownership,  which  now 
has  over  60  national  organizations 
participating,  including  St^te,  county 
and  local  governments,  and  other 
groups,  to  identify  and  promote  ways  to 
increase  homeownership  and  the  supply 
of  affordable  housing.  The  Strategy 
includes  the  following  goals  and 
objectives  in  Action  Item  27: 

•  The  partnership  should  identify 
and  promote  zoning  and  land 
development  p>olicies  that  are  more 
conducive  to  manufactured  housing.  As 
part  of  this  initiative,  partners  should 
develop  model  legislation  for  States  and 
localities  to  adopt  that  prohibits 


exclusion  of  manufactiued  housing 
solely  on  the  basis  of  HUD  certification 
(manufacturer  certification  that  the 
home  has  been  constructed  to  the 
Federal  standards). 

•  The  partners  also  should  produce 
design  and  land  development  criteria 
and  guidance  materials  for  use  by 
housing  developers  and  local 
governments,  to  facilitate  inclusion  of 
manufactured  housing  in  their 
jurisdictions.  To  supplement  these 
efforts,  the  partnership  should  offer  a 
cooperative  program  of  education  and 
technical  assistance  to  encourage 
nationwide  acceptance  of  the  model 
legislation  within  6  years. 

HUD  strongly  endorses  this  Action 
Item,  particularly  making  available  sites 
for  manufactured  housing  outside  of 
parks  and  largely  rural  areas.  On  March 
22, 1996.  the  Manufactured  Housing 
Institute  (MHI)  and  the  American 
Planning  Association  (APA)  convened  a 
National  Partners  in  Homeownership 
Forum  to  discuss  zoning  and  other 
issues.  The  Forum  drew  over  100 
attendees  including  plaimers,  housing- 
advocacy  organizations,  and 
representatives  from  the  manufactured 
housing  industry. 

The  attendees  reached  an  almost 
unanimous  consensus  that  very  real 
zoning  and  other  regulatory  barriers 
exist  that  significantly  hinder  the  full 
use  of  manufactured  housing.  The 
Forum  produced  a  series  of 
recommendations  to  HUD  and  the 
National  Partners  in  Homeownership. 
including  APA  and  MHI. 

This  Statement  of  Policy  is  being 
issued  as  an  initial  step  toward  the 
elimination  of  barriers  to  the  use  of 
manufactured  housing  and  in 
furtherance  of  the  goals  and  objectives 
of  the  National  Homeownership 
Strategy. 

m.  Requirements  of  Act  and 
Regulations 

Section  604(d)  of  the  Act.  42  U.S.C 
5403(d).  states: 

Whenever  a  Federal  manufactured  home 
construction  and  safety  standard  established 
under  {the  Act)  is  in  eKect,  oo  State  or 
political  subdivision  of  a  State  shall  have  any 
authority  *  •  *  to  establish.  *  *  *  with 
respect  to  any  manufactured  home  covered, 
any  standard  regarding  construction  or  safety 
applicable  to  the  same  asptect  of  pterformance 
of  such  manufactured  home  which  is  not 
identical  to  the  Federal  manufactured  home 
construction  and  safety  standard. 

The  term  "manufectured  home"  is 
defined  in  section  603(6)  of  the  Act,  42 
U.S.C.  5402(6).  In  addition,  §  3282.11(d) 
of  the  Manufactured  Home  Procedural 
and  Enforcement  Regulations  (24  CFR 
part  3282)  prohibits  any  State  or  locality 
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from  establishing  and  enforcing  rules  or 
taking  any  action  that  impairs  the 
Federal  superintendence  of  the 
manufactured  home  industry. 

Conversely,  section  623(a)  of  the  Act 
(42  U.S.C.  5422(a))  provides: 

Nothing  in  this  lActl  shall  prevent  any 
State  agency  or  court  from  asserting 
jurisdiction  under  State  law  over  any 
manufactured  home  construction  or  safety 
issue  with  respect  to  which  no  Federal 
manufectured  home  construction  and  safety 
standard  has  been  established.  *  *  * 

IV.  Statement  of  Policy  1997-1 

Generally,  the  adoption  and 
enforcement  of  a  local  zoning  ordinance 
regulating  the  location  of  manufactured 
homes  has  not  been  subjected  to  the 
regulatory  authority  of  the  Act  because 
such  actions  are  exercises  of  the 
locality's  authority  to  determine  proper 
land  use.  Under  section  604(d)  of  the 
Act  (42  U.S.C.  5403(d)).  however,  the 
locality  is  without  authority  to  regulate 
or  exclude  certain  manufactured  homes 
through  zoning  ordinances  or 
enforcement  decisions  that  are  based 
solely  on  a  construction  and  safety  code 
that  is  different  from  the  Federal 
standards  prescribed  under  the  Act. 

For  example,  assume  two  structures 
are  brought  into  a  locality  and  both 
structures  are:  320  or  more  square  feet 
when  erected  on  site;  built  on  a 
permanent  chassis;  and  transported  in 
one  or  more  sections.  If  the  locality  only 
allows  the  structiue  that  is  built  to  the 
State  or  local  building  code  to  be  sited 
outside  an  approved  mobile  home  paik, 
the  locality  would  be  acting  wnthout 
authority.  If  under  the  local  zoning  laws 
the  locality  accords  the  same  treatment 
to  all  structures  that  meet  the  Act's 
definition  of  a  "Manufactured  home" 
(42  U.S.C  5402(6)).  the  locality  is  not  in 
conflict  with  the  preemptive  provisions 
of  the  Act. 

Therefore,  a  locality  cannot  exclude 
or  restrict  manufactured  homes  that 
meet  the  Federal  standards  if  the 
locality  accepts  manufactured  homes 
meeting  other  standards.  By  excluding 
or  restricting  only  manufactured  homes 
built  to  the  Federal  standards  and 
accepting  manufactured  homes  built  to 
State  or  local  codes,  the  locaUty  is 
estabUshing  standards  for  manufactured 
homes  that  are  different  from  the 
Federal  standards.  To  the  extent  that  the 
provisions  or  enforcement  of  local 
zoning  regulations  require  that 
manufactured  homes  meet  standards 
other  than  the  Federal  standards  for 
manufactured  homes,  those  local 
actions  are  preempted  by  section  604(d) 
of  the  Act  (42  U.S.C  5403(d)). 
Furthermore,  such  a  system  of  local 
regulation  and  enforcement  would 


interfere  with  Federal  superintendence 
of  the  manufactured  home  industry,  in 
contravention  of  24  CFR  3282.11(d). 

Dated:  April  24, 1997. 

Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  97-11535  Filed  5-2-97;  8:45  am) 

aa.UNQ  OOOC  421»-37-# 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  117 

[CQDOS-98-101] 

RW2115-^E47 

Drawbridge  Operation  Regulations; 
Corson  Inlet,  StFathmers,  NJ 

AQENCV:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Cape 
May  County  Bridge  Commission,  the 
Coast  Guard  is  changing  the  regulations 
that  govern  the  operation  of  the 
drawbridge  across  Corson  Inlet,  mile 
0.9,  at  Strathmere.  New  Jersey,  by 
requiring  a  two-hour  advance  notice  for 
drawbridge  openings  from  October  1  to 
May  15  from  10  p.m.  to  6  a.m..  seven 
days  a  week.  This  final  rule  will  help 
relieve  the  bridge  OMmer  of  the  burden 
of  having  a  bridge  tender  constantly 
avail^le  at  times  when  there  are  few  or 
no  requests  for  openings,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  rule  is  effiacdve  on 
June  19. 1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspecticm  and  copying 
at  the  Office  of  the  Commander  (Aowb), 
usee  Atlantic  Area.  Federal  Building. 
4th  Floor.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (757)  398- 
6222. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
usee  Atlantic  Area,  at  (757)  398-6222. 

SUPPLEMENTARY  MFORMATKM: 

Drafting  InfiwinatkHi 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
GilUam.  Pro)ect  Manager,  Bridge 
Administration  Section,  and  ODR  G. 
Shelton.  Pro)ect  Counsel.  USCG 
Maintenance  and  Logistics  Command 
Atlantic  Legal  Division. 


Regulatory  History 

On  December  26, 1996,  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations; 
Corson  Inlet,  Strathmere.  New  Jersey"  in 
the  Federal  Register  (61  FR  67970).  The 
comment  period  ended  February  24, 
1997.  No  comments  were  received.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  drawbridge  across  Corson  Inlet, 
mile  0.9,  at  Strathmere,  New  Jersey,  is 
currently  required  to  open  on  signal 
year  round.  The  Cape  May  County 
Bridge  Commission  (Commission) 
requested  that  the  operating  schedule 
for  the  drawbridge  be  amended  to 
reduce  the  periods  during  which  the 
bridge  must  open  on  signal.  In  support 
of  its  request,  the  Commission  contends 
that  its  records  show  that  during  the 
period  from  October  1  through  May  15, 
no  vessels  required  a  drawbridge 
between  the  hours  of  10  p.m.  to  6  a.m. 

The  Coast  Guard  reviewed  the 
Commission's  bridge  logs  for  1992 
through  1995,  copies  of  which  are 
included  in  the  docket  of  this 
rulemaking.  According  to  the  logs,  no 
openings  occurred  between  the  hours  of 
10  p.m.  and  6  a.m.  &t>m  October  1 
through  May  IS  in  any  of  these  years. 

Therefore,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  drawbridge  across 
Corson  Inlet,  mile  0.9.  at  Strathmere. 
New  Jersey.  The  final  rule  requires  the 
bridge  to  open  on  signal  from  May  15 
through  September  30  and  between 
6  a.m.  and  10  p.m.  bom  October  1 
through  May  15.  The  bridge  will  also 
open  between  10  p.m.  and  6  a.m.  from 
October  1  throu^  May  15  if  notice  is 
given  to  the  Cape  May  County  Bridge 
Department  at  least  two  hours  in 
advance  of  the  time  that  the  opening  is 
requested.  A  sign  will  be  posted  at  die 
bridge  giving  the  Cape  May  County 
Bridge  De[}artment's  24-hour  telephone 
number.  The  Coast  Guard  believes  that 
this  change  relieves  the  bridge  owner  of 
the  burden  of  having  a  bridge  tender  on 
duty  during  periods  of  little  or  no  vessel 
traffic  while  not  unduly  restricting 
navigation. 

Discussion  of  Camments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  NPRM.  Therefore,  the 
proposed  rule  is  being  implemented 
without  change. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

This  final  rule  does  not  restrict  vessel 
navigation,  but  merely  requires  advance 
notice  for  a  bridge  opening  during 
periods  of  limited  vessel  activity. 
Therefore,  the  Coast  Guard  certifies 
under  Section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  el  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2e 
(32)(e)  of  Commandant  Instruction 
M16475.1B  (as  amended.  50  FR  38654, 
29  July  1994).  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  ndemaking  docket 

List  of  Sabjecta  in  33  CFR  Part  117 

Bridges. 

Kegvlations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  of  Titie  33.  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g]:  sectioa  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat  5039. 

2.  A  new  §  117.714  is  added  to  read 
as  follows: 

§117.714   Corson  InlaL 

The  draw  of  the  Corson  Inlet  bridge, 
mile  0.9,  at  Strathmere.  shall  open  on 
signal;  except  that  frt>m  October  1 
through  May  15.  from  10  p.m.  to  6  a.m., 
the  draw  ne»d  only  open  if  at  least  two 
hours  notice  is  given. 

Dated:  April  22. 1997. 
Kent  H.  Willianw, 

Vice  Admiral,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
[FR  Doc.  97-11563  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  185 
[COTP  TAMPA-97-02?! 
RIN2115-AA97 

Safety  Zone  Reguiations;  Tampa  Bay, 
Florida 

AGENCY:  Coast  Guard.  DOT.    - 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
bom  27-52.05N,  082-35.06W  for  die 
South  Gandy  Channel  Marker  R2  to 
include  the  entire  width  of  subject 
channel  to  27-52.06N.  082-35.00W  for 
the  South  Gandy  Chaimel  Marker  G4. 
Another  boiuidary  line  extending  from 
South  Gandy  Channel  Marker  G4  to  27- 
51.08N.  082-32.08W  for  the  northern 
edge  of  Picnic  Island  and  a  boundary 
line  extending  from  27-50.08N.  082- 
33.03W  for  the  southern  edge  of  Picnic 
Island  returning  to  27-52.05N,  082- 
35.06W  for  the  South  Gandy  Channel 
Marker  R2.  This  temporary  safety  zone 
has  been  established  to  facilitate  the 
Tampa  Bay  Open  Water  Challenge  5k 
Swim.  'Hie  temporary  safety  zone  is 
necessary  to  protect  race  participants 
from  vessel  traffic  that  could  result  in 
injury  to  race  participants.  All  vessels 
are  prohibited  from  transiting  the 
prescribed  safety  zone  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Tampa,  Florida. 
DATES:  These  regulations  become 
effective  at  9  a.m.  and  terminate  at  1 
p.m.  Eastern  Daylight  Savings  Time 
(EDT)  on  May  10, 1997. 
FOR  FURTHER  ■TOHMATION  CONTACT: 
Lieutenant  David  Murk.  Coast  Guard 


Marine  Safety  Office  Tampa  at  (813) 
228-2189. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Poipoae 

Tampa  Baywatch  and  Clearwater 
Aquatics  Team  are  sponsoring  the  first 
of  its  kind  2.5  mile  open  water 
swimming  race  form  Gandy  Beach  in 
Pinellas  County  to  Picnic  Island  in 
Hillsborough  Coimty.  The  race 
participants  will  be  transiting  across  the 
established  safety  zone  between  27- 
52.05N,  082-35.06W  for  die  Soutii 
Gandy  Channel  Marker  R2  to  include 
the  entire  width  of  subject  channel  to 
27-52.06N,  082-3S.00W  for  the  South 
Gandy  Channel  Marker  G4.  Another 
boimdary  line  extending  from  South 
Gandy  Channel  Marker  G4  to  27- 
51.08N.  082-32.08W  for  die  northern 
edge  of  Picnic  Island  and  a  boundary 
line  extending  from  27-50.08N,  082- 
33.03W  for  the  southern  edge  of  Picnic 
Island  returning  to  27-52.05N,  082- 
35.06W  for  the  South  Gandy  Channel 
Marker  R2.  The  event  is  expected  to  last 
approximately  4  hours. 

m  accordance  with  5  U.S.C.  553,  a 
notice  for  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  national  safety  interests 
since  immediate  action  is  needed  to 
protect  the  race  participants  from  injury 
associated  with  swimming  events 
within  Tampa  Bay. 

Regulatory  EvalnatioB 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  {>otential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  mininml  that  a  full 
R^ulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Entry  into  the  area  is  prohibited  for 
approximately  4  hours. 

SauUEatitiea 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  602  et  seq.],  the  Coast  Guard 
must  consider  whether  this  r^ulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
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^ 


independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
regulations  will  only  be  in  effect  for  a 
total  of  four  hours  in  a  limited  area. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  of  Executive  Order  12612  and 
has  determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


EnTinmmcntal . 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  piusuant  to  secticm 
2.B.2.e(34)(h)  of  Commandant 
Instruction  M16475.1B,  that  this  action 
is  categorically  excluded  from  further 
environmental  doctunentation. 

List  afSuhlKts  ia  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigaticm 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

TeaqMirary  Fmal  KegnlatiaBS 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  165  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  HS-[AMCHDrai 

1.  The  authority  citation  for  Psrt  165 
ctratinues  to  read  as  follows: 


:  33  U.S.C  1231:  SO  U.S.C191; 
■nd  33  GPR  1.05-l(g).  6.04-1, 6.04-6.  and 
leaS;  and  49  CFK  1.46. 

2.  A  new  temporary  aectian  165.T07- 
022  is  added  to  read  as  follows: 


f1«6.T«7 


Zoim;Ti 


■^^ 


(a)  Location.  Tampa  Bay  within  the 
boundaries  of  a  line  begiiming  at  27- 
52.05N,  062-35.06W  for  the  South 
Gandy  Channel  Marker  R2  to  include 
the  entire  width  of  subject  channel  to 
27-52.06N,  082-35.00W  for  die  South 
Gandy  Channel  Maikar  G4.  Another 


boundry  line  extending  from  South 
Gandy  Channel  Marker  G4  to  27- 
51.08N.  D82-32.08W  for  the  northern 
edge  of  Picnic  Island  and  a  boundry  line 
extending  from  27-50.08N.  082-33.03W 
for  the  southern  edge  of  Picnic  Island 
retiuTiing  to  27-52.05N.  082-35.06W  for 
the  South  Gandy  Channel  Marker  R2. 
All  coordinates  referenced  use  Datum: 
NAD  83. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23, 
entry  into  this  zone  is  prohibited  except 
as  authorized  by  the  Captain  of  the  Port. 

(2)  This  section  does  not  apply  to 
authorized  law  enforcement  or  search 
and  rescue  vessels  operating  within  the 
safety  zone. 

(3)  The  Captain  of  the  Port  Tampa, 
Florida  will  issue  a  Marine  Safety 
Information  Broadcast  Notice  to 
Mariners  to  notify  the  maritime 
conununity  of  the  safety  zone  and  the 
restrictions  imposed. 

(c)  Effective  date.  This  section 
becomes  effiective  at  9  a.m.  and 
terminates  at  1  p.m.  EDT  on  May  10, 
1997. 

Dated:  April  24, 1997. 
B.G.BMri. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port 
(PR  Doc  97-11564  Filed  5-2-97;  8:45  ami 
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POSTAL  SERVICE 

3»CFRPart111 

Address  Correction 
(A) 


AOeiCV:  Postal  Service. 
ACTION:  Final  rule. 


r:  This  final  rule  sets  fmth  the 
D(Hnestic  Mail  Manual  (U^Aff ) 
standards  ad<^}ted  by  the  Postal  Service 
to  diangs  the  ancillary  service 
endorsements  for  Standard  Mail  (A)  that 
mailers  use  to  request  an  addressee's 
new  address  and  to  provide  the  Postal 
Service  with  instructions  on  how  to 
handle  undeliverable-as-addressed 
(UAA)  mail. 

Unendorsed  single-piece  rate 
Standard  Mail  (A)  that  is  undeliverable 
as  addressed  will  be  discarded  by  the 
Postal  Service.  An  eadorsement  will  be 
required  on  the  piece  if  forwarding  or 
return  service  is  desired  by  the  mailer. 
This  change  will  benefit  mailers  who 
deposit  large  mailings  of  bulk  rate 
Standard  Mail  (A)  and  do  not  want  to 
be  charged  for  the  return  of 
imdeliverable  pieces. 

ffFECnVE  DATE:  July  1, 1997. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Rocky  Matthews,  (202)  268-5790.  or 
Neil  Berger.  (202)  268-2859. 
SUPPLEMENTARY  INFORIMATKM:  On 
October  10, 1996.  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  (61  FR  53280-53285)  a 
proposed  rule  to  change  the  ancillary 
service  endorsements  that  mailers  use  to 
request  an  addressee's  new  address  and 
to  provide  the  Postal  Service  with 
instructions  on  how  to  handle 
undeliverable-as-addressed  (UAA)  mail. 

After  evaluating  the  comments 
received,  the  Postal  Service  published  a 
final  rule  on  March  28, 1997,  in  the 
Federal  Register  (62  FR  1505&-15066) 
that  contained  three  additional 
standards  not  previously  set  forth  in  the 
proposed  rule: 

1.  A  fourth  ancillary  service 
endorsement,  "Forwarding  Service 
Requested,"  is  added.  For  First-Class 
Mail  and  Standard  Mail  (B),  the  optional 
use  of  this  endorsement  ensures  that 
UAA  pieces  receive  the  same  treatment 
accorded  these  classes  of  mail  not 
bearing  this  or  any  other  endorsement. 
For  Standard  Mail  (A),  this  endorsement 
provides  for  the  forwarding  and  return 
of  mail  without  requiring  a  separate 
address  correction  notification. 

2.  The  "Change  Service  Requested" 
endorsement  is  restricted  within  First- 
Class  Mail  to  electronic  Address  Change 
Service  (ACS)  participants  only.  This 
restriction  is  sensible,  because  it  limits 
this  SOTvice  to  mailers  who  are  most 
likely  to  be  familiar  with  the 
consequences  of  electing  this  option — 
that  is,  disposal  of  UAA  pieces  bearing 
this  endorsement.  The  mailer  receives  a 
separate  notice  of  an  address  change  or 
reason  fcH*  nondelivery. 

3.  Unendorsed  single-piece  rate 
Standard  Mail  (A)  that  is  imdeliverable 
as  addressed  will  be  discarded  by  the 
Postal  Service.  An  endorsement  is 
required  on  the  piece  if  forwarding  or 
return  is  desired. 

Owing  to  the  differences  between 
what  the  Postal  Service  had  proposed 
and  what  the  Postal  Service  had 
pubUshed  as  a  final  rule  and  the 
substance  of  the  change  in  the  treatment 
of  UAA  single-piece  rate  Standard  Mail 
(A),  the  Po^al  Service  accepted  furtiber 
pi^c  comments  fw  an  additicmal  15 
days  (through  April  14. 1997)  after  the 
final  rule  was  publisked  only  on  the 
change  in  treatment  of  UAA  single-piece 
rate  Standard  Mail  (A). 

Currently,  a  mailer  has  the  option  of 
endorsing  a  single-piece  rate  Standard 
Mail  (A)  piece  "Do  Not  Forward"  to 
request  that  the  Postal  Service  discard 
the  piece  if  it  is  undeliverable,  with  no 
forwarding,  no  return,  and  no  address 
correction  provided. 


Under  the  new  rule,  the  current 
treatment  given  to  pieces  bearing  the 
endorsement  "Do  Not  Forward"  will 
become  the  default  method  of  handling 
unendorsed  UAA  single-piece  rate 
Standard  Mail  (A).  Thus,  single-piece 
rate  Standard  Mail  (A)  mailers  not 
desiring  forwarding  will  be  able  to 
choose  among  three  options: 

1.  Using  no  endorsement,  in  which 
case  a  UAA  piece  (if  uninsured)  will  be 
discarded  if  it  is  imdeliverable; 

2.  Using  the  endorsement  "Retiun 
Service  Requested,"  in  which  case  a 
UAA  piece  will  be  returned  with  the 
new  address  or  reason  for  nondelivery 
attached,  si^ject  to  retiun  postage  at  the 
single-piece  rate;  or 

3.  Using  the  endorsement  "Change 
Service  Requested,"  in  which  case  a 
UAA  piece  will  be  discarded  and  the 
mailer  provided  with  a  separate  notice 
of  new  address  or  reason  for 
nondelivery,  subject  to  the  address 
correction  fee. 

No  comments  were  received  on  the 
final  rule  for  the  treatment  of  single- 
piece  rate  Standard  Mail  (A).  Therefore, 
the  Postal  Service  adopts  the 
corresponding  DMM  standards  as 
published  in  the  final  rule  on  March  28, 
1997,  in  the  Federal  Register  (62  FR 
15056-15066).  For  the  convenience  of 


the  public,  the  Postal  Service 
republishes  the  specific  rules  relating  to 
the  change  in  the  treatment  of  single- 
piece  rate  Standard  Mail  (A). 

List  of  Soi^ects  in  39  CFR  Part  111 

Postal  Service. 

PART111— [AMENDEPl 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  S  U.S.C.  552(a);  39  U.S.C  101, 
401, 403, 404,  3001-3011,  3201-3219,  3403- 
3406.  3621.  5001. 

2.  Amend  the  Domestic  Mail  Manual 
as  set  forth  below: 

F    Forwarding  and  Related  Services 

FOOO    Basic  Services 

FOlO    Basic  Information 

•         •         •         •         • 

(Revise  the  heading  of  S.O  to  read  as  follows:) 
5.0  CLASS  TREATMENT  FOR  ANQLLARY 
SERVICES 


5.3    Standard  Mail  (A) 

[Amend  5.3  by  revismg  5.3a.  5.3e,  5.3f,  and 
the  chart  to  read  as  follows:) 

Undeliverable  Standard  Mail  (A)  is  treated 
as  described  in  the  chart  below  and  under 
these  conditions: 

STANDARD  MAIL  (A) 


a.  Insured  Standard  Mail  (A)  is  treated  as 
though  endorsed  "Address  Service 
Requested." 

•         •         *         •         • 

e.  When  a  large  volume  of  identical-weight 
pieces  miginates  from  a  single  mailer  and  is 
endorsed  "Return  Service  Requested,"  the 
USPS  may  use  the  weight  of  a  sample  of  at 
least  25  pieces  and  divide  that  weight  by  the 
number  of  pieces  in  the  sample.  After  the 
average  per  piece  weight  is  determined,  the 
pieces  are  weighed  in  bulk  to  detennine  the 
number  of  pieces  subject  to  the  single-piece 
rate  for  return.  Pieces  of  identical  wei^t 
counted  in  this  manner,  regardless  of  weight, 
are  returned  to  the  sender  with  the  new 
address  or  the  reason  for  nondelivery 
endorsed  on  the  piece. 

f.  The  weighted  fee  is  the  appropriate 
Standard  Mail  (A)  single-piece  rate, 
multiplied  by  a  factor  of  2.472  and  rounded 
up  to  the  next  whole  cent  (if  the  computation 
yields  a  fraction  of  a  cent).  The  weighted  fee 
is  computed  (and  rounded  if  necessary)  for 
each  mailpiece  individually.  Neither  the 
applicable  postage,  the  {actor,  nor  any 
necessary  rounding  is  applied  cumulatively 
to  multiple  pieces.  The  fee  is  charged  when 
an  tmforwardable  or  undeliverable  piece  is 
returned  to  the  sender  and  the  piece  bears  the 
endorsement  "Address  Service  Requested"  or 
"Forwarding  Service  Requested."  Use  of 
these  endorsements  obligates  the  sender  to 
pay  the  weighted  fee  on  any  returns. 


Maier  endorsement 


"Aditess  Service  RequestecT 


"Forwardkig  Service  Requested" 

"Return  Service  RequestecT 

Xhange  Sennce  RequestecT  ■  ... 
No  endorsement 


USPS  Action  on  UAA  pieces 


01  new  address  provided:  address 


Months  1  ttvough  12:  mailpiece  toiwarded:  no  charge;  separate  notice 

correction  tee  ctiarged. 
Months  13  througti  18:  maipiece  returned  with  new  address  attached;  only  Standard  Mai  (A)  wwigtitod  toe 

charged  (address  cooection  fee  not  charged). 
After  morilh  18,  or  if  undeliverabte:  mailpiece  returned  with  reason  for  nondeivery  attached;  only  Standard 

Mail  (A)  weighted  fee  charged  (address  correction  lee  not  charged). 
Months  1  through  12:  mailpiece  fonvarded;  no  charge. 
Months  13  through  18:  malpfece  returned  with  new  address  attached;  only  Standard  Mai  (A)  weighted  fee 

ctiarged  (address  corredion  fee  not  ctiarged). 
After  month  18,  or  if  undeiverabto:  mailpiece  returned  with  reason  for  nondeivery  attached;  only  Standard 

MM  (A)  weighted  fee  charged  (address  correction  tee  not  charged). 
Maipwoe  returned  with  new  address  or  reason  for  nondeivefy  attached;  only  return  postage  at  Standard 

Mail  (A)  single-piece  rate  charged  (address  cooection  toe  not  charged). 
Separate  notice  o(  new  address  or  reason  for  nondeivery  provided;  in  either  case,  address  correction  toe 

charged;  mailpiace  disposed  o(  t>y  USPS. 
Mai^Mece  disposed  of  by  USPS.  (No  exception  for  Singte-Piece  Standard  Mai,  which  must  be  endorsed  if 

forwardng  or  return  is  (tesired.) 


« Vaid  for  al  maipteces.  indudng  Address  Change  Service  (ACS)  participating  maiptoces. 

ENVIRONMENTAL  PROTECTION 

An  appropriate  amendment  to  39  CFR     AGENCY 
111.3  will  be  published  to  reflect  these       ^  ^-q  -^  „ 
(dianges. 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 
IFR  Doc.  97-11523  Filed  5-2-97;  8:45  am] 
I  OOOC  771S-ia-^ 


[MI50-01-72S7;  FRL-«819-6] 

Promulgation  of  Reid  Vapor  Pressure 
Standard:  Michigan 

agency:  Environmental  Protection 

Agency. 

ACTXHi:  Final  rule. 


SUIMMRY:  In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
is  approving  a  revision  to  the  Michigan 
State  Implementation  Plan  (SIP) 
establishing  a  summertime  gasoline 
Reid  vapor  pressure  (RVP)  limit  of  7.8 
pounds  per  square  inch  (psi)  for 
gasoline  sold  in  Wayne,  Oakland, 
Macomb,  Washtenaw,  Livingston,  St 
Clair,  and  Monroe  counties  in  Michigan 
(Detroit — ^Ann  Arbor  (x>nsolidated 
metropolitan  statistical  area  (CMSA)). 
The  marketing  of  less  volatile  gasoline 
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reduces  excessive  evaporation  of  fuel 
dijiing  the  summer  months.  Evaporated 
gasoline  combines  with  other  pollutants 
on  hot  summer  days  to  form  ground- 
level  ozone,  commonly  referred  to  as 
smog.  Ozone  pollution  is  of  particular 
concern  because  of  its  hannhil  effects 
on  lung  tissue  and  breathing  passages. 

On  August  30, 1996,  the  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  to 
approve  the  SIP  revision.  During  the 
comment  period  EPA  received 
comments  from  one  commentator, 
which  were  adverse. 

This  document  summarizes  the 
conunents  received,  EPA's  responses 
and  finaUzes  the  approval  of  Michigan's 
SIP  revision  to  establish  a  RVP  limit  of 
7.8  psi  for  gasoline  sold  in  the  Detroit — 
Ann  Arbor  CMSA. 

EFFECTIVE  IMTE:  This  rule  will  become 
effective  on  May  5, 1997. 
A00AE8SES:  Copies  of  the  docvunents 
relevant  to  this  action  are  available  at 
the  below  address  for  public  inspection 
during  normal  business  hours. 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Programs 
Branch  (AR-ISJ),  71  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604. 
FOA  FURTHER  MFORMATIOM  CONTACT:  Brad 
J.  Beeson  at  (312)  353-4779. 

SUPPLEMENTARY  MFORMATKM: 

LBackgronnd 

In  April  1995,  the  Detroit-Ann  Arbor 
CMSA  was  redesignated  as  an 
attainment  area  for  ozone.  At  the  time 
the  area  was  redesignated  to  attainment, 
EPA  approved,  as  a  revision  to  the 
Michigan  SIP,  contingency  measures 
including  a  7.8  psi  RVP  fuels  program. 
During  the  siunmer  of  1995  monitors  in 
the  Detroit- Ann  Arbor  CMSA  recorded 
several  violations  of  the  ozone  standard. 
Therefore,  the  State  is  required  to 
implement  an  ozone  contingency 
measure. 

On  January  6, 1996,  Michigan 
Governor  John  Engler  sent  a  letter  to 
EPA  advising  EPA  the  State  had 
selected  the  7.8  psi  (low-RVP)  fuels 
program  as  one  of  the  contingency 
measiues  to  be  implemented  in  the 
Detroit  area.  On  May  16.  1996.  the  State 
submitted  the  low-RVP  portion  of  their 
fuels  program  to  EPA  for  approval.  The 
program  would  require  gasoline  sold  in 
the  Detrait-Axm  Arbor  CMSA  to  a 
standard  of  7.8  psi  from  |une  1  to 
September  15.  See  61  FR  45926  (August 
30. 1996)  for  further  details  of  the 
program.  The  EPA  reviewed  the  SIP 
revision  submitted  by  the  State  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 


40  CFR  Part  51,  Appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  On  May  24, 1996,  EPA  found  the 
State's  SIP  submittal  complete. 

State  governments  are  preempted 
under  Section  211(c)(4)(A)  of  the  Clean 
Air  Act  from  mandating  a  gasoline 
volatility  standard  not  identical  to  any 
Federal  standard  promulgated  under 
Section  211(c)(1)  that  is  applicable  to 
the  same  characteristic.  However,  imder 
Section  211(c)(4)(C)  a  State  can  require, 
through  a  SD*  revision,  a  more  stringent 
RVP  standard  for  a  particular  area  if  the 
EPA  finds  that  the  more  stringent 
standard  is  necessary  to  achieve  the 
National  Ambient  Air  Quality  Standard 
for  ozone.  The  EPA  can  approve  a 
preempted  state  fuel  requirement  as 
necessary;  only  if  no  other  measures 
would  bring  about  timely  attainment,  or 
if  other  measures  exist  but  are 
uiueasonable  or  impracticable.  In 
addition  to  demonstrating  necessity  as 
part  of  the  Section  211(c)T4)(C)  waiver 
process,  under  Section  110  the  State 
must  also  submit  an  adequate 
description  of  the  low-RVP  program  and 
associated  enforcement  procedures.  If 
EPA  finds  that  a  State  has  shown 
necessity  and  has  provided  an  adequate 
description  of  the  program,  EPA  may 
approve  the  SIP  revision  requiring  the 
lower  State  RVP  standard  for  the 
selected  areas. 

On  August  30, 1996,  EPA  proposed 
approval  of  the  State's  SIP  revision  to 
establish  a  low-RVP  program  in  the 
Detroit-Ann  Arbor  CMSA.  As  detailed 
in  the  proposed  approval  at  61  FR 
45926,  EPA  found  the  State's 
demonstration  sufficient  to  satisfy  the 
necessity  requirement  of  Section 
211(c)(4)(C)  of  the  Act.  Additionally. 
EPA  found  that  the  State's  description 
of  the  program  and  associated 
enforcement  procedures  were  sufficient 
for  approvaL 

n.  Public  Conunent  and  EPA  Response 

During  the  comment  period 
comments  were  received  from  only  one 
commentator.  The  following 
summarizes  each  comment  and 
provides  EPA's  response. 

Commeni 

The  first  comment  questioned 
whether  implementation  of  a  low-RVP 
program  alone  would  be  sufficient  to 
reduce  ozone  and  ozone  precursor 
emissions  in  the  Detroit-Ann  Arbor  area. 
In  support  of  this  position,  the 
commentator  dtes  recent  air  quality 
monitoring  data  showing  exceedances  of 
the  120  parts  per  billion  one-hour 
standard.  The  data  includes  ozone 
monitoring  values  fitim  monitors  in 
Detroit  as  well  as  Southern  Ontario. 


Canada,  which  is  directly  downwind  of 
Detroit. 

EPA  Response 

The  State  is  obligated  under  its 
maintenance  plan  to  implement  further 
emission  control  measures  if  the  low- 
RVP  program  is  not  effective  in  reducing 
violations  of  the  ozone  standard. 
Implementation  of  a  low-RVP  program 
was  only  one  of  several  measures  the 
State  has  in  its  contingency  plan. 
Therefore,  there  are  other  measures  in 
the  State's  contingency  plan  which 
could  be  and  must  be  implemented  if 
the  low-RVP  program  is  not  effective. 

Comment 

The  last  comment  concerns  whether 
consensus  was  reached  by  the  Michigan 
Contingency  Measure  Workgroup  in 
selecting  a  low-RVP  program  as  a 
contingency  measure.  The  commentator 
states  that  "the  workgroup  which  was 
convened  to  consider  and  select 
contingency  measures  did  not  result  in 
consensus  recommendations." 

EPA  Response 

Websters'  Dictionary  defines 
consensus  as  a  general  agreement,  or  a 
judgment  arrived  at  by  most  of  those 
concerned.  In  the  recommendation 
section  of  the  Workgroup's  final  report 
a  low-RVP  program  is  listed  as  one  of 
the  recommended  contingency 
measures.  The  report  further  states  that 
most  of  the  participants  concurred  with 
recommended  contingency  measures. 
While  the  recommendation  for  a  low- . 
RVP  program  was  not  unanimous,  the 
recommendation  was  clearly  supported 
by  a  majority  of  the  Workgroup.  The 
EPA  concludes  that  the  Woritgroup 
reached  consensus  on  the 
recommendation  of  low-RVP  as  a 
contingency  measure. 

m.  Action 

The  EPA  is  approving  a  revision  to 
Michigan's  SIP  to  establish  a 
siunmertime  gasoline  RVP  limit  of  7.8 
psi  for  gasoline  sold  in  Wayne.  Oakland. 
Macomb,  Washtenaw.  Livingston,  St. 
Clair,  and  Monroe  counties. 

rv.  Administrative  Requirements 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 


B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  Jtily  10. 
1995  memorandimi  firom  Mary  Nichols, 
Assistant  Administrate  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review.  , 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  ot 
final  rule  aa  small  entities  (5  U.S.C  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jttfisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements,  but  simply  approves 
pre-existing  requirements  imder  state 
law.  Therefore,  I  certify  that  this  action 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relatimiship  under  the  Act,  preparation 
of  the  regulatory  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  action.  The  Act  forbids  EPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co,  v,  EPA,  427 
U.S.  246,  256-66  (1976). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  %vith 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

This  Federal  action  approves  pre- 
existing requirements  under  state  or 
local  law.  and  imposes  no  new  Federal 


requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sectw, 
result  from  this  action. 

E.  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jidy  7. 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  afiiect  the 
finality  of  this  rule  for  the  piuposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  eSectiveness  of  such  rule 
or  action.  This  action  may  not  be 
chaHoiged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

F.  Submission  to  Congress  and  the 
General  Accounting  C^fice 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996.  D'A 
submitted  a  rep<»t  containing  this  rule 
and  other  required  infmrnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Sotqeds  in  40  CFR  Part  52 

Environmofital  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  AfHil  4. 1997. 
ValdasV.AdoBlna, 

Regional  Administrator. 

Part  52.  Chapter  I,  title  40  of  the  Code 
of  Federal  RagiUations  is  amended  as 
follows: 

PARTS2-{AMB«>ED| 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AHtboritjr:  42  VS.C  7401-7671q. 

Subpart  X—MdilgM 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

f  52.1170    MenUncaBonofplan. 

•        •        •        •        • 

(€)•*• 

(108)  On  May  16, 1996,  the  State  of 
Michigan  submitted  a  revision  to  the 


Michigan  State  Implementation  Plan 
(SIP).  This  revision  is  for  the  purpose  of 
establishing  a  gasoline  Reid  vapor 
pressuire  (RVP)  limit  of  7.8  pounds  per 
square  inch  (psi)  for  gasoline  sold  in 
Wayne,  Oakland,  Macomb,  Washtenaw, 
Livingston.  St  Clair,  and  Monroe 
counties  in  Michigan, 
(i)  Incorporation  by  reference. 

(A)  House  Bill  No.  4898;  signed  and 
e^ctive  November  13. 1993. 

(B)  Michigan  Conwlied  Laws.  Motor 
Fuels  Quality  Act.  Cnapter  290.  Secti<ns 
642. 643. 645. 646. 647.  and  649;  all 
effective  November  13, 1993. 

(C)  Michigan  Complied  Laws,  Weights 
and  Measures  Act  of  1964,  Chapter  290. 
SecticMis  613. 615;  all  effective  August 
28. 1964. 

(ii)  Additional  materials. 

(A)  Letter  from  Michigan  Governor 
John  Engler  to  Regional  Administrator 
Valdas  Adamkus,  dated  January  5, 1996. 

(B)  Letter  from  Michigan  Director  of 
Environmental  Quality  Russell  Harding 
to  Regional  Administrator  Valdas 
Adaidkus,  dated  May  14, 1996. 

(C)  State  report  titled  "Evaluation  of 
Air  Quality  Contingency  Measures  for 
Implementation  in  Southeast 
Michigan,"  submitted  to  the  EPA  on 
May  14. 1996. 

[FR  Doc  97-11633  Filed  S-2-97;  8:45  ami 


FEDERAL  EMERGENCY 
MANAOEMENT  AGENCY 

44CFRPart64 

[Doctot  No.  FEMA-7«6^ 

Suipenilon  of  Community  EHyRiiNty 

agency:  Federal  Emeiigaicy 
Management  Agency,  FEMA. 
ACTION:  Final  rufe. 


r:  This  rule  identifies 
communities,  where  the  safe  of  flood 
insuraiaoe  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  an  suspended  on  the 
effective  dates  listed  within  this  nde 
because  of  noncompliance  with  the 
fkmdplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
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ADDRESSES:  If  you  wish  to  detennine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Direct(», 
Program  hnpiementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retmn, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiue  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiues.  The  communities  listed  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part    . 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insiuance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reciater. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
conunimities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 


indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  colimin. 

The  Executive  Associate  Director 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-roonth, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviroiunental  Consideratitms.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 


adequate  floodplain  management 
measures  with  effective  enforcement 
measiues.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulat(M7  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

ExecntiTe  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987, 3  CFR,  1987  Comp.. 
p.  252. 

ExecvtiTe  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  fbllows: 

PART  64-{AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.0. 12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

1 64.6    [Anwndwq 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


omBfiocawon 


I 
Vermont  Jay,  town  of.  Orleans  County 


Pennsytvania:    Skoudsburg,    borough    of. 
Monroe  Coirty 


Convnunily 
Na 


S002S3 


420604 


Effective  dele  of  ehgUlty 


April  7,  1992,  Emerg.;  May  5.  1997,  Reg.: 
May  5, 1997,  Susp 


August  25,  1972,  Emerg.;  Decerriwr  31, 
1976.  Reg.:  May  19, 1997,  Susp 


Current  effective 
map  dale 


May  5, 1997 


May  19,  1997  ... 


Dole  certain 
Federal  assist- 
■noe  no  longer 
availabte  in  spe- 
cial flood  hazard 
areas 


May  5, 1997 


May  19,  1997 


State/location 

• 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

Date  certain 
Federal  assist- 
ance no  longer 
avaitabte  in  spe- 
cial flood  hazard 
areas 

RegionV 

' 

Illinois: 

Huntley,  village  of,  Kane  and  McHenry 

Counties 
McHenry  County,  unincorporated  areas 

Minnesota:  ^iorth  Branch,  city  of,  Chicago 
County 

170480 
170732 
270072 

June  6.  1975.  Emerg.;  December  15,  1992, 

Reg.;  May  19,  1997,  fJusp 
January  15,  1974,  Emerg.;  Septemtwr  30, 

1981,  Reg.;  May  19,  1997,  Susp 
September   15,    1987,    Emerg.;   May   19, 

1997,  Reg.;  May  19, 1997,  Susp 

do 

do 

do 

Do. 
Do. 
Do. 

Region  VI 

Louisiana:    Caddo    Parish,    unincorporated 
areas 

220361 

Noverrtwr  9,  1979,  Emerg.;  Septerrter  5, 
1990,  Reg.;  May  19, 1997,  Susp 

do 

Do. 

Code  for  readkig  ttiird  column:  Emerg.-Emergency;  Reg.-Regular;  Rein.-Reinstatement;  Susp.-Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  April  28, 1997. 
Craig  S.  Wingo. 

Deputy  Associate  Director,  Mitigation 
Directorate. 

|FR  Doc.  97-11639  Filed  5-2-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1831 

Revision  to  the  NASA  FAR  Supptoment 
To  Delete  Class  Deviation 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  deletes  the  class 
deviation  from  the  cost  principle  at 
1831.205-18  on  independent  research 
and  development  (IR&D). 
EFFECTIVE  DATE:  May  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  LeCren,  Code  HK,  (202)  358- 
0444,  fax  (202)  358-2-3220,  or  e-mail 
joseph.lecren@hq.nasa.gov. 

SUPPLBNENTARY  INFORMATION: 

Background 

NASA  published  a  class  deviation  as 
a  final  rule  in  the  Federal  Register  (59 
FR  46359-46360)  September  8, 1994. 
The  class  deviation  eUminated  the 
provision  at  FAR  31.205-18(e)  against 
the  treatment  of  contractor  IR&D 
contributions  under  NASA  cooperative 
arrangements  as  allowable  indirect 
costs.  A  FAR  case  was  initiated  to  revise 
the  IR&D  cost  principle  to  remove  that 
provision  at  31.205-18(e).  A  final  FAR 
rule  was  published  in  the  Federal 
Register  (62  FR  12704-12705)  March  17. 
1997,  making  that  revision.  The 
pubUcation  of  the  revised  FAR  cost 


principle  eliminates  the  need  for  the 
NASA  class  deviation.  The  revised  FAR 
cost  principle  is  effective  May  16, 1997. 

Impact 

NASA  certifies  that  this  change  to  its 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  lliis  change  does  not  impose 
any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subiects  in  48  CFR  Part  1831 

Government  procurement. 

Tom  Luedtke. 

Deputy  Associate  Administrator  for 
Prxxurement. 

Accordingly,  48  CFR  1831  is  amended 
as  follows: 

PART  1831— CONTRACT  COST 
PRINaPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
1831  continues  to  read  as  follows: 

Authority:  U.S.C  2473(c)(1). 
{1831.205-18    [Removed 

2.  Section  1831.205-18  is  removed. 
[FR  Doc.  97-11586  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  aiKJ  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[Dodiet  No.  961217358-635ft-01;  U). 
041995B] 

RIN064S-XX77 

Threatened  Fish  and  Wildlife;  Change 
in  Listing  Status  of  Stsltor  Sea  Uons 
Under  the  Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  end 
Atmospheric  Administration  (NOAA), " 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Steller  sea  lion, 
Eumetopias  jubatus,  is  currently  listed 
as  threatened,  pursuant  to  the 
Endangered  Species  Act  (ESA), 
throughout  its  range,  which  extends 
from  California  and  associated  waters  to 
Alaska,  including  the  Gulf  of  Alaslca 
(GOA)  and  Aleutian  Islands,  and  into 
the  Bering  Sea  and  North  Pacific  and 
into  Russian  waters  and  territory.  Based 
on  biological  information  collected 
since  the  species  was  listed  as 
threatened  in  1990,  NMFS  is  now 
reclassifying  Steller  sea  lions  as  two 
distinct  {>opulation  segments  under  the 
ESA.  The  Steller  sea  lion  population 
segment  west  of  144  °W.  long,  {a  line 
near  Cape  Suckling,  AK)  is  reclassified 
as  endangered;  the  threatened  listing  is 
being  maintained  for  the  remainder  of 
the  U.S.  Steller  sea  lion  population. 
EFFECTIVE  DATE:  June  4, 1997. 
ADDftESSES:  Requests  for  copies  of  this 
rule  or  a  complete  list  of  references 
should  be  addressed  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
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or  the  Director,  Protected  Resources 
Management  Division,  NMFS,  Alaska 
Regional  Oflice,  P.O.  Box  21668,  )\ineau, 
AK  99802-1668. 

FOR  FURTHER  INF0RMAT10M  CONTACT: 
Steve  Zimmerman,  907-586-7235,  or 
Margot  Bohan,  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  U.S.  population  of  Steller  sea 
lions,  which  numbered  close  to  192,000 
adults  and  juveniles  (nonpups)  30  years 
ago,  declined  by  64  percent  to  less  than 
69,100  nonpups  by  1989,  with  the 
majority  of  the  decline  occurring  in 
Alaska  between  the  Kenai  Peninsula 
and  Kiska  Island.  As  a  result  of  this 
precipitous  decline,  the  species  was 
listed  as  threatened  under  provisions  of 
the  ESA  in  1990  (55  FR  12645.  April  5. 
1990:  see  also.  55  FR  13488,  April  10, 
1990:  55  FH  49204,  November  26, 1990: 
and,  55  FR  50005,  December  4. 1990). 

The  current  rule  listing  the  Steller  sea 
lion  as  a  threatened  species  contains  a 
series  of  management  measures  to 
reduce  direct  causes  of  mortality,  to 
restrict  opportunities  for  intentional  and 
unintentional  harassment  of  Steller  sea 
lions,  and  to  minimize  disturbance  and 
interfierence  with  Steller  sea  lion 
bdiavior,  including  disruption  of 
fctfaging  behavior,  especially  at  pupping 
and  breeding  sites. 

In  conjunction  with  the  listing.  NMFS 
also  appointed  a  Recovery  Team  (Team) 
with  the  primary  goal  of  developing  a 
Recovery  Plan  (Plan)  to  promote 
recovery  of  the  Steller  sea  lion 
population  to  a  level  appropriate  to 
juiiify  removal  from  ESA  listings.  The 
Plan  was  published  in  December  1992, 
identifying  factors  limiting  to  the 
population  and  recommending  research 
and  management  actions  to  aid 
population  recovery. 

As  a  result  of  ESA  section  7 
consultations  on  the  effects  of  the  North 
Pacific  federally-managed  groundfish 
fisheries.  NMFS  developed  protective 
measures  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  to  reduce  the 
effects  of  certain  fisheries  on  Steller  sea 
lion  foraging  (see  56  FR  28112,  June  19, 
1991:  57  FR  2683,  January  23, 1992:  and 
58  FR  13561.  March  12, 1993:  current 
protections  are  codified  at  50  CFR 
$§  672.24(e)  and  675.24(f)).  hi  1993, 
NMFS  designated  critical  habitat  for  the 
species  (at  58  FR  45269,  August  27, 
1993),  which  includes  all  U.S.  rookeries, 
major  haulouts  in  Alaska,  horizontal 
and  vertical  buffer  zones  around  these 
rookeries  and  haulouts,  and  three 
aquatic  foraging  areas  in  North  Pacific 
waters — Seguam  Pass,  southeastern 


Bering  Sea  shelf  and  Shelikof  Strait  (50 
CFR  226.12). 

At  the  time  that  they  were  listed  as 
threatened  under  the  ESA,  no 
subpopulation  distinction  was 
identified  for  Steller  sea  lions.  NMFS 
determined  that  there  was  insufficient 
information  available  to  consider 
animals  in  different  geographic  regions 
as  separate  populations.  However, 
subsequent  analysis  of  mitochondrial 
DNA  provided  new  information,  leading 
to  a  conclusion  that  a  distinct 
population  segment  was  identifiable 
(Bickham  et  al.,  1996).  Furthermore, 
based  on  a  phylogeographical  analysis 
(Dizon  et  al.,  1992)  using  Steller  sea  lion 
population  dynamics,  data  from  tagging, 
branding  and  radio-telemetry  studies, 
phenotypic  data,  and  genetics,  NMFS 
nas  been  able  to  delineate  two  discrete 
population  segments  of  Steller  sea  lions 
within  their  geographic  range:  an 
eastern  segment,  which  includes 
animals  east  of  Cape  Suckling,  AK  (144 
'W.  long.)  and  a  western  segment, 
which  includes  animals  at  and  west  of 
Cape  Suckling,  AlC 

Since  1990,  NMFS,  the  Alaska 
Department  of  Fish  and  Game  (ADFG). 
the  Oregon  Department  of  Fish  and 
Wildlife,  and  the  Canadian  and  Russian 
governments  have  continued  to  assess 
the  Steller  sea  lion  populations  and  to 
study  the  cause(s)  of  the  decUne.  Results 
of  1990-94  surveys  to  monitor 
abundance  trends  pdicated  that  the 
nimiber  of  adults  and  juveniles 
continued  to  decline  in  Alaska  (4 
percent  per  year)  during  that  period. 
Since  1994,  preliminary  findings 
indicate  an  overall  decrease  of  7.8 
{wrcent  in  nonpup  numbers  at  trend 
sites  (rookeries  and  haulouts  that  have 
been  counted  during  every  major 
survey)  in  Alaska.  Pup  numbers  in  the 
GOA  and  Aleutian  Islands  declined  at  a 
rate  of  8  percent  per  year  during  1990- 
1994.  In  addition,  a  partial  survey  of 
Steller  sea  lion  pups  conducted  at  nine 
rookeries  from  Southeast  Alaska  to  the 
eastern  Aleutian  Islands  indicates  a  6.1 
percent  decrease  in  pup  numbers  at 
surveyed  sites  since  ISHM. 

Because  this  information  indicates  a 
continued  decline,  NMFS  initiated  a 
formal  population  status  review  to 
determine  whether  a  change  in  listing 
status  was  warranted  (58  FR  58318, 
November  1, 1993).  NMFS  received  16 
comments  in  response  to  the  statxis 
review  notice. 

To  complete  the  status  review  and  to 
calcidate  the  future  trends  of  the  U.S. 
Steller  sea  lion  populations,  should  the 
historical  trends  persist,  population 
viability  analyses  (PVAs)  were  prepared. 
NMFS  determined  that  PVAs  were  only 
necessary  for  the  western  population 


segment,  because  the  eastern  population 
segment  is  likely  to  maintain  current 
abundance  for  the  foreseeable  future. 
Based  on  the  1985-94  and  1989-94 
population  trends,  models  of  the 
declining  western  population  segment 
were  developed  to  evaluate  the 
probability  of  persistence  of  the 
population  over  the  foreseeable  future 
(the  next  100  years).  Two  PVA  models 
were  developed  based  on  a  stochastic 
model  of  exponential  growth  that 
required  only  count  data  and  count 
variance  to  predict  future  trends. 
Essentially,  the  models  project  the 
futiu«  population  trend,  using  the 
historical  trend,  and  estimate  the 
probabilities  that  specific  population 
sizes  will  be  reached  based  on  both  the 
trend  and  the  observed  variance  around 
the  historical  trend.  Only  adult  females 
were  considered  as  part  of  the  model 
because  this  is  the  population  segment 
that  dictates  population  growth  in  sea 
Uons. 

One  model,  an  aggregate  Kenai-Kiska 
Island  (trend  sites)  model,  was  based  on 
the  trajectory  of  the  sum  of  the  rookery 
populations  within  the  area.  The  second 
model  was  based  on  a  simulation  of  the 
population  trajectories  of  individual 
rookwies  in  the  Kenai-Kiska  area. 

Both  models  predicted  that  the  Kenai- 
Kiska  population  would  be  reduced  to 
low  levels  within  100  years  fit)m  the 
present  if  either  the  1985-94  or  the 
1989-94  trend  continues  into  the  futxire. 
The  Kenai-Kiska  regional  model 
predicted  a  100  percent  probability  of 
extinction  within  100  years  from  the 
1985-94  trend  data,  and  a  65  percent 
probability  of  extinction  within  100 
years  if  the  1989-94  trend  continues. 

Under  each  of  these  modeling 
scenarios,  the  results  indicate  that,  if 
either  trend  persists,  the  next  20  years 
will  be  crucial  to  the  survival  of  the 
western  Alaska  population  of  Steller  sea 
lions. 

On  November  29-30, 1994,  NMFS 
convened  the  Team  to  consider  the 
appropriate  ESA  Usting  status  for  the 
species  and  to  evaluate  the  adequacy  of 
ongoing  research  and  management 
programs.  In  the  course  of  that  meeting 
and  in  subsequent  letters  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  the  Team  reconunended  that 
NMFS  list  the  Steller  sea  lion  as  two 
distinct  population  segments,  split  to 
die  east  and  west  of  144  °W.  long.  The 
Team  recommended  that  the  western 
population  segmmt  be  listed  as 
endangered  and  that  the  eastern 
population  segment  remain  listed  as 
threatened. 

Based  on  the  status  review  comments, 
recommendations  bom  the  Steller  sea 
lion  recovery  team,  the  International 


Union  for  the  Conservation  of  Nature's 
(lUCN)  vulnerability  criteria  and 
additional  data  and  analyses  compiled 
by  NMFS  (including  genetics,  phenetics, 
population  trend  data,  and  data  &t>m 
ta^^g/branding  studies),  NMFS  issued 
a  proposed  rule  and  request  for 
comments  on  October  4, 1995  (60  FR 
51968).  to  delineate  two  distinct 
population  segments  of  Steller  sea  lions 
and  reclassify  the  segment  west  of  144 
"W.  long,  as  endangered,  while 
maintaining  the  eastern  segment  as 
threatened  pursuant  to  the  ESA. 

n.  Caminents  and  Responses  on 
PnqMMed  Rule  To  Reclassify 

NMFS  received  14  comments  on  the 
proposed  rule  (60  FR  51968,  October  4. 
1995)  during  the  90-day  comment 
period.  Four  comments  were  received 
from  environmental  groups,  three 
comments  were  received  &x>m  Federal, 
state  and  local  governments,  one 
comment  was  received  from  an 
academic  institution,  one  comment  was 
received  from  Alaskan  Native  interest 
groups,  four  comments  were  received 
frxNn  fishing  industry  groups,  and  one 
comment  was  received  bom  a  private 
individual.  These  comments,  which  are 
discussed  below,  address  the  following 
issues:  Separate  population  Ustings. 
listing  status,  population  viability 
analysis,  protective  management 
measures,  buffer  zone  exemptions  and 
research,  and  research  funding. 

Separate  Population  Listings 

Comment:  The  majority  of 
commenters  were  in  support  of  the 
proposal  to  separate  the  Steller  sea  lion 
species  into  two  distinct  segments.  One 
commenter.  however,  questioned  the 
segmentaticm  into  two  distinct 
populations,  as  opposed  to  three  or  four 
{>opulations.  Another  commenter 
recommended  designating  the  line 
separating  the  population  segments  at 
147'  W.  long.,  which  is  central  Prince   ■ 
William  Sound;  this  would  follow  the 
Federal  groundfish  districts  for  the 
eastern  and  western  GOA.  The 
commenter  reasoned  that  this  would 
still  maintain  the  major  haulout  and 
pupping  areas  of  Prince  William  Sound 
in  the  western  population  regicm,  while 
enabling  fishing  to  continue. 

Response:  NMFS  was  able  to 
delineate  two  discrete  populations  of 
Steller  sea  lions  within  their  geographic 
range  using  the  phylogeographic 
method.  Mitochondrial  DNA  analyses 
conducted  on  samples  taken  bom 
newborn  pups  on  rookeries  bom 
Oregon,  Alaska,  and  Russia  defined  52 
haplotypes,  which  could  be  further 
grouped  into  eight  maternal  lineages. 
Cluster  analyas  indicates  that  these 


lineages  can  be  divided  into  two 
genetically  diffierentiated  population 
segments,  an  eastern  and  a  western 
segment  with  separation  at  Prince 
William  Sound.  Other  supporting 
evidence  for  two  discrete  populations 
includes  distinct  population  trends, 
rookery  site  fidelity  of  tagged/branded 
animals,  and  possible  phenotypic 
differences  (e.g.,  pup  size,  skull  size). 
These  results  were  presented  at  the 
September  1994  Workshop  on  the  Use 
of  Genetics  Data  to  Diagnose 
Management  Units,  and  the  conclusion 
of  two  distinct  population  segments  was 
endorsed  by  the  wori^op  attendees. 
NMFS'  decision  to  separate  the  two 
populations  at  144''  W.  long.,  as 
opposed  to  147*  W.  long.,  was  also 
based  lai<gely  on  genetics  data  and 
population  trends.  Steller  sea  lion 
declines  have  occurred  between  144*  W. 
and  147°  W.  long.:  such  has  not  been  the 
case  east  of  144"  W.  long.  Few  sea  liiMis 
are  found  between  144"  W.  Icmg.  and 
southeast  Alaska  where  the  population 
has  been  more  stable.  West  of  144°  W. 
long.,  however,  sea  lions  are  distributed 
relatively  continuously  and  are 
declining.  NMFS  will  continue  genetics 
studies  in  order  to  better  determine 
relationships  between  population 
segments  and  among  rookeries. 
Clarification  of  the  criteria  used  to 
determine  the  presence  of  distinct 
population  segments  is  outlined  in  this 
rule  under  section  ID.  Final  Policy  on 
Populati(Hi  Determinations. 

Change  in  Listing  Status 

Comment:  Several  commentere 
indicated  their  support  for  a  change  in 
the  listing  status  of  the  western 
popidation  frtun  thraatraied  to 
endangered  while  maintaining  a 
threatened  status  for  the  eastern 
population.  Comments  were  also 
received  by  NMFS  to  reclassify  Steller 
sea  li(ms  almg  the  west  coast  of  the  U.S. 
(south  of  49°  N.  lat.)  to  endangered. 
Other  commenters  stated  that  the 
current  listing  of  the  species  as 
threatened  provides  NMFS  with 
sufficient  regulatory  authority  to  protect 
Steller  sea  lions:  therefore,  a  change  in 
listing  status  to  endangered  for  the 
western  population  segment  is  not 
necessary.  In  addition,  delisting  should 
be  considered  for  the  eastern  population 
sequent 

Response:  The  ESA  requires  that 
listing  and  reclassification  decisions  be 
made  solely  (m  the  basis  of  the  best 
scientific  and  commercial  information 
available  regarding  the  species' 
population  status  (section  4(b)(1)(A)). 
Each  of  the  five  factors  described  in 
section  4(a)(1)  of  the  ESA  must  be 
considered  in  making  a  listing  status 


determination  and  are  disciissed  in  this 
preamble  under  section  IV.  Listing 
Procedures:  Summary  of  Factore 
Affecting  the  Species. 

Steller  sea  lions  are  declining 
throughout  their  range,  except  in  the 
eastern  Aleutian  Islands  and  Bering  Sea 
(BSAI)  regions  where  the  numbere  are 
increasing  slightly.  Nevertheless,  the 
abundance  there  remains  only  a  fraction 
of  what  it  was  20  yeare  ago.  llie  Team 
reviewed  the  data  on  population  trends, 
the  PVA  analysis  for  me  western 
population  segment  in  relation  to  the 
reclassification  criteria  in  the  Plan,  as 
well  as  the  ESA  definition  of 
"endangered,"  and  concluded  that  the 
westwn  popidation  segment  should  be 
listed  as  endangered.  NMFS  concure 
with  the  recommendations  of  the  Team 
and  the  lUCN  Seal  Specialist  Group's 
listing  criteria,  which  also  recommend  a 
classification  of  endangered. 

The  Team  also  agreed  that  there  was 
continued  concern  for  the  eastern 
population  segment  of  Steller  sea  lions, 
despite  the  fact  that  its  ciurent 
abundance  may  be  stable.  Tlie  history  of 
declines  in  the  eastern  Aleutian  Islands 
(Merrick  et  al.,  1987)  has  shown  that  the 
Alaska  Steller  sea  lion  population 
decline  has  not  followed  a  constant 
trajectory.  Periods  of  apparent 
moderation  in  the  decline  seem  to  have 
been  interepersed  with  periods  of  acute 
decline  throughout  the  overall  period  of 
decline. 

NMFS  takes  a  risk-averse  apprdach  to 
downlisting  or  delisting  species 
protected  under  the  ESA.  Although 
adult  counts  in  southeastern  Alaska  are 
considered  stable,  preliminary  data 
indicate  a  decline  of  7.2  percent  in 
1995-96,  and  pup  production  decreased 
by  20.5  percent  between  1989-90  and 
1994-95.  Steller  sea  lion  numbers  at  the 
southern  margin  are  declining  and  the 
range  is  shrinking. 

Furthermore,  during  the  nonbreeding 
season  of  animals  bom  the  eastern  and 
western  population  segments  mix  at  sea 
and  at  haulout  sites.  These  animals 
cannot  be  visually  differentiated,  and 
animals  from  the  western  population 
segment  need  to  be  protected  under  the 
ESA  wherever  they  occur. 

Evaluating  the  populaticm  status  of 
the  eastern  population  segment  widiout 
a  consideration  of  its  place  in  the 
overall  species  population  is 
inappropriate.  Prior  to  the  decline,  the 
prop<»tion  of  Steller  sea  lions  that 
resided  within  the  eastern  population 
segment  was  less  than  10  percent  of  the 
mtire  species  abimdance  (NMFS.  1995). 
Because  of  the  western  population 
segment's  decline,  the  eastern 
population  segment's  numerical 
significance  has  increased.  Thus, 
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although  for  listing  purposes  the 
western  and  eastern  population 
segments  may  be  considered  discrete, 
the  substantial  decline  that  has  occiured 
represents  a  threat  to  the  continued 
existence  of  the  entire  species. 

In  consideration  of  the  relatively 
small  fraction  of  the  entire  population 
segment  that  exists  in  the  eastern  part  of 
the  range,  and  the  limited  knowledge  of 
the  underlying  causes  of  the  decline,  the 
eastern  population  segment  should 
maintain  its  threatened  status  under  the 
ESA.  The  Team  recommended  that 
monitoring  of  the  eastern  population 
segment  be  continued  to  determine  if 
delisting  is  appropriate,  and  delisting 
criteria  will  be  developed  by  ^fMFS  in 
consultation  with  the  Team. 

Population  Viability  Analysis 

Comment:  One  commenter  stated  that 
the  PVA  used  to  evaluate  the  future 
trend  of  the  U.S.  Steller  sea  lion 
population  was  incomplete,  misleading 
and,  if  applied  to  humans,  would 
predict  that  the  hiunan  population  will 
increase  to  infinity.  Another  commenter 
indicated  that  the  PVA  should  be  peer- 
reviewed  by  independent  experts.  Some 
commenters  expressed  concern 
regarding  the  weight  that  would  be 
given  to  the  results  of  the  Steller  sea 
Uon  PVA.  They  noted  difficulties  in 
predicting  future  population  trends  with 
confidence  when  causal  relationships 
are  not  understood  and  suggested  that 
NMFS  use  the  PVA  resuhs  with  caution 
in  the  listing  statiis  determination. 

Response:  NMFS  believes  that  the 
PVA  provides  the  best  estimate  of 
extinctioD  risk  possible  with  existing 
population  data  and  scientific  methods. 
It  was  submitted  for  review  and 
approved  by  outside,  independent 
aaqMrts.  The  validity  of  the  predictions 
made  by  the  PVA  model(s)  is 
conditi<Mied  on  the  validity  of  its 
pramiae.  The  central  premise  in  the 
PVA  modeling  is  that  the  decreasing 
population  pattern  of  the  past  25  years 
will  cootinue  into  the  distant  future. 
The  model  assumes  that  the  decline  will 
not  abate,  and.  in  fMd.  there  is  no 
indication  that  it  will.  PVA  modeb  are 
not  valid  for  increasing  populations 
(and  the  authors  do  not  apply  the 
model(s)  to  increasing  populations,  such 
as  the  human  population);  therefore  the 
conunenter's  analogy  regarding  humans 
is  not  appn^riate.  The  upper  limit  on 
the  size  of  the  Steller  sea  lion 
population  was  ignored  because  the 
authors  of  the  PVA  were  trying  to 
answer  the  question:  How  l<mg  will  the 
population  persist  if  the  present  pattern 
of  decline  continues?  The  PVA 
represents  an  exploration  into  that 
query  alone.  NMFS  recognizes  the 


Umitations  of  population  modeling  to 
accurately  predict  future  trends  for  this 
population.  Thus,  although  the  PVA 
results  have  been  considered  in  the 
status  determination,  these  have  not 
been  given  greater  weight  than 
population  trend  data  and  the  scientific 
opinion  of  experts,  both  within  and 
outside  NMFS. 

Protective  Management  Measures 

Comment:  Several  commenters  raised 
issues  regarding  the  protective  measures 
currently  in  place  to  aid  recovery  of 
Steller  sea  lions.  Some  commenters  felt 
that  additionaiyrevised  regulations  were 
needed  to  provide  improved  protection. 
One  commenter  questioned  the  efficacy 
of  the  3  nautical  mile  (tun)  (5.5 
kilometer  (km))  bufiiBr  zones  around 
certain  rookeries  west  of  150  *W.  long., 
restricting  all  hujnan  activities  year- 
round.  Another  commenter  indicated 
the  need  to  support  full  partnerships 
with  coastal  communities  and  develop 
cooperative  management  programs.  TVro 
commenters  suggMted  that  NMFS.  in 
consultation  with  the  Team,  convene  a 
panel  of  independent  experts  to 
evaluate  and  make  reconunendations  oa 
the  full  range  of  fishery  and  resource 
management  practices  that  may  be 
useful  for  reversing  the  decline  of 
Steller  sea  lions. 

Response:  Since  the  species'  listing  as 
threatened  in  1990,  NMFS  has 
implemented  various  protective 
measiues  for  Steller  sea  lions  under  the 
ESA  and  the  Magnuson-Stevens  Act. 
These  measures  are  intended  to  reduce 
intentional  and  unintentional  mortality 
and  harassment,  disturbance  of  breeding 
areas  and  reproduction,  and  the  possible 
efiiects  of  commercial  fishing  on  the 
availability  of  Steller  sea  lion  prey. 

The  purposes  of  the  buffer  zones  are: 
(1)  To  restrict  oppoitimities  for 
individuals  to  snoot  at  sea  lions  and  to 
facilitate  the  enforcement  of  the 
restrictian:  (2)  to  reduce  the  likelihood 
of  interactions  %vith  sea  lions  such  as 
accidents  <h  inddental  takings  in  areas 
where  concentrations  of  the  animals  are 
expected  to  be  high:  (3)  to  minimite 
disturbances  and  interference  with  see 
lion  behavior,  e.g..  boating  activity, 
especially  at  pupping  and  breeding 
sites:  and  (4)  to  avoid  or  minimize  other 
related  advene  effects  (which  could 
include  prey  ranoval  in  the  imaediate 
areas  surrounding  the  rookeries). 

NMFS  brieves  it  is  premature  to 
propose  changes  to  the  Steller  sea  lion 
protective  measures,  because:  (1)  More 
time  is  required  to  assess  what,  if  any. 
benefit  has  been  derived  from  the 
actions  currently  in  place:  and  (2)  given 
the  limited  knowlec^  of  the  sea  lion/ 
fishery  prey  interaction  and  the  eCfscts 


of  human  disturbance,  it  is  difficult  to 
identify  meaningful  management 
actions  in  addition  to  those  already  in 
place.  It  will  continue  to  be  difficult  to 
demonstrate  a  definitive  causal  link 
between  Steller  sea  lion  decline  and 
fishery-related  activities  due  to  the 
complex  nature  of  the  interactions- 
between  fisheries  and  marine  mammals 
on  a  large  scale. 

Bufler  Zone  Exemptions 

Comment:  One  commenter  remarked 
that  the  3  nm  (5.5  km)  approach 
prohibition  places  an  excessive  burden 
on  the  Adak  crab  fleet  by  precluding 
crab  fishing  activities.  The  commenter 
explained  further  that  the  Adak  crab 
fleet,  by  natiue  of  fishing  practices, 
fishing  gear,  bycatch  composition  and 
observer  requirements,  can  be  shown  to 
address  adequately  each  of  the  concerns 
associated  with  the  restrictions  of  the 
buffer  areas  without  the  imposition  of 
such  restrictions.  The  commenter 
requested  limited  exemptions,  waivers, 
or  special  permits  for  the  Adak  crab 
fleet  to  fish  within  the  bufiier  areas. 

Response:  A  mechanism  is  provided 
under  existing  regulations  (55  FR  49204. 
November  26. 1990)  to  allow  the  public 
to  petition  the  Regional  Administrator, 
Alaska  Region.  NMFS,  to  issue 
exemptions  for  any  activity  that  has 
historically  or  tratutionally  occurred 
within  a  buffer  zone,  is  not  likely  to 
adversely  affiect  sea  lions,  and  for  which 
there  is  no  readily  available  and 
acceptable  alternative  to  conducting  the 
activity  within  a  buffer  zone.  Notice  of 
all  such  exemptions  will  be  published 
in  the  Federal  Register. 

Research  and  Research  Funding 

Comment:  Several  commenters 
recommended  an  expansicm  of  existing 
research  efforts  and  offered  specific 
recommendaticms  for  areas  of  research. 
The  majority  of  cgnunenters  urged 
NiAPS  to  place  emi^iasis  m 
investigating  the  tempcMvl  and  spatial 

!>rey  (fish)  availability  across  the 
braging  ruige  o(  the  Steller  sea  lion  and 
on  examining  the  impact  of  changes  in 
biomass  of  the  forage  fish/prey  upon 
Steller  sea  litm.  One  coounanter 
questioned  whether  NMFS  is  currently 
accounting  for  all  catch  and  discards  in 
g^tMindfish  fisheries,  especially  walleye 
pollock.  Cooperative  research  and 
monitoring  {wograms  were 
recmunended  with  an  emphasis  tm  the 
walleye  pollock  and  other  forage  fish 
exploitaticm  in  Russian  waters  of  the 
Baving  Sea.  Commenters  reoHnmended 
that  I>A4FS  reconvene  the  Team  to 
review  and  revise  the  research  priorities 
and  reconunendations  in  the  Plan  based 
on  existing  data  and  information  from 


ongoing  research.  Support  was 
expressed  for  use  of  a  peer  review 
process,  to  examine  plans  for  satellite 
telemetry  studies,  and  food  habits/ 
foraging  ecol(^  research. 

Response:  NMFS  is  addressing  the 
majority  of  these  comments  through  the 
Steller  Sea  Lion  Recovery  Research 
Program,  a  fiederally-funded  effort, 
cooperatively  implemented  by  NMFS 
and  AOFG  since  1992.  The  Steller  Sea 
Lion  Recovery  Research  Program 
involves  state  and  private  research 
entities  and  receives  input  from  the 
Team.  At  the  November  29-30, 1994, 
Steller  Sea  Lion  Recovery  Team 
meeting,  the  Team  concluded  that 
individual  research  peer  review 
workshops  were  needed  to  review 
research  conducted  to  date  and  to  define 
necessary  changes  in  research  program 
emphasis.  This  peer  review  process  is 
considered  an  essential  precursor  to 
updating  the  Plan  (revised  Plan  due  in 
1998). 

NMFS  intends  to  conduct  peer 
reviews  on  several  components  of  the 
Steller  Sea  Lion  Recovery  Research 
Program.  The  general  goals  of  research 
peer  review,  as  expressed  by  the  Team, 
are  to  determine:  (1)  Whether  the 
research  fecilitates  recovery  or  leads  to 
the  identification  of  management 
actions  to  aid  the  species;  (2)  whether  it 
is  cost  effective;  and  (3)  whether  the 
work  has  been  completed  or  has  reached 
a  specified  level  of  completion.  More 
specifically,  these  recovery  program 
component  reviews  are  intended  to:  (a) 
Evaluate  hypotheses  being  tested  by  the 
current  suite  of  studies;  (b)  review 
program  design  and  methods;  (c)  review 
results  obtained  to  date;  (d)  evaluate 
whether  current  projects  and  methods 
are  likely  to  adequately  address 
hypotheses  proposed;  (e)  evaluate  how 
studies  being  done  fit  into  the  broader 
context  of  studies  on  Steller  sea  lions 
and  their  ecosystems;  (f)  evaluate  the 
degree  of  and  need  for  coordination 
among  related  studies;  and  (g)  make 
recommendations  for  continuation, 
modification,  or  deletion  of  specific 
studies. 

Research  peer  review  workshops  will 
focus  on  four  components  of  the  Steller 
Sea  Lion  Recovery  Research  Program: 
(1)  Behavior — satellite  telemetry  at-sea/ 
behavior  on  land;  (2)  health/ 
physiology;  (3)  food  habits/fieeding 
ecology,  and;  (4)  prey  competition 
studies.  These  reviews  will  involve 
experts  frt>m  outside  NMFS  and  the 
Team  to  assess  research  conducted  to 
date  and  to  identify  appropriate  future 
actions  that  are  most  likely  to  stop  the 
decline  of  Steller  sea  lions.  This  peer 
review  process  is  also  considered  an 
essential  precursor  to  updating  the 


Recovery  Plan.  Steller  sea  lion  peer 
review  workshops  are  tentatively 
scheduled  to  begin  in  the  Ml  of  1997. 

m.  Final  Policy  on  PoptUation 
Determinations 

Only  a  "species"  may  be  listed  as 
threatened  or  endangered  luider  the 
ESA.  This  term  is  defined  imder  section 
3  of  the  ESA  to  include  any  subspecies 
of  fish  or  wildlife  and  any  distinct 
population  segment  of  any  species  of 
fish  or  wildlife  that  interbreeds  when 
mature.  On  February  7, 1996.  NMFS  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  published  a  policy  to  clarify 
their  interpretation  of  the  phrase 
"distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife"  for 
the  piuposes  of  listing,  delisting,  and 
reclassifying  species  under  the  ESA  (61 
FR  4722). 

NMFS  used  the  critwia  in  this  policy 
to  assess  the  presence  of  distinct 
population  segments  of  Steller  sea  lions. 
The  policy  outlines  three  elements  to  be 
considered  in  deciding  the  status  of  a 
possible  distinct  population  segment  as 
endangered  or  threatened  imder  the 
ESA: 

(1)  Discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  species  to  which  it  belongs. 

(2)  The  significance  of  the  population 
segment  to  the  species  to  which  it 
belonjgs. 

(3)  The  population  segment's 
conservation  status  in  relation  to  the 
Act's  standards  for  listing  (i.e..  is  the 
population  segment,  when  treated  as  if 
it  were  a  species,  endangered  or 
threatened?). 

Discreteness:  A  population  segment  of 
a  vertebrate  species  may  be  considered 
discrete  if  it  satisfies  either  one  of  the 
following  conditions:  (a)  It  is  markedly 
separated  frt>m  other  populatiohs  of  the 
same  taxon  as  a  consequence  of 
physical,  physiological,  ecological,  or 
behavioral  fectors  (quantitative 
measures  of  genetic  or  morphological 
discontinuity  may  provide  evidence  of 
this  separation);  or  (b)  it  is  delimited  by 
international  governmental  boundaries 
within  which  difiarences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist  that  are  significant  in 
light  of  section  4(a)(1)(D)  of  the  ESA_. 

The  former  criterion  is  particularly 
relevant  for  Steller  sea  lions.  Genetic 
studies  provide  the  strongest  evidence 
that  discrete  population  segments  of 
Steller  sea  lions  exist  Bickham  et  al. 
(1996)  collected  genetic  samples  from 
224  Steller  sea  lion  pups  on  rookeries  in 
Russia,  the  Aleutian  Islands,  the 
western  and  central  GOA,  southeastern 
Alaska,  and  Or^on.  Mitochondrial 


DNA  analjTses  of  these  samples 
identified  a  total  of  52  haplotypes  (sets 
of  alleles  of  closely  linked  genes  that 
tend  to  be  inherited  together,  uniquely 
identifying  a  chromosome)  that  could  be 
further  grouped  together  into  eight 
lineages.  Bickham  et  al.  (1996)  found  a 
distinct  break  in  haplotype  distribution 
between  the  four  western  localities  and 
the  two  eastern  localities.  Quster 
analysis  indicated  that  the  eight  lineages 
could  be  subdivided  into  two 
genetically  differentiated  populations, 
with  the  division  at  about  Prince 
William  Sound.  Ono  (1993)  conducted 
similar  analyses  on  samples  obtained 
from  11  Steller  sea  lions  on  Ano  Nuevo 
Island,  CA,  and  found  seven  haplotypes. 
Six  of  these  were  identical  to  those 
identified  frt>m  southeastern  Alaska  and 
Oregon  by  Bickham  et  al.  (1996),  and 
one  was  unique  to  Ano  Nuevo  bland, 
CA. 

Tagging  and  branding  studies  provide 
further  evidence  that  the  breeding 
behavior  of  Steller  sea  lions  prolnbly 
reduces  opportunities  for  genetic  mixing 
among  rookeries  althoiigh  Steller  sea 
lions  have  been  dociunented  to  travel 
large  distances  during  the  non-breeding 
season.  The  majority  of  females  marked 
as  pups,  then  later  resighted  as  adults, 
have  retiuned  to  their  rookery  of  birth 
to  breed  (Calkins  &  Pitcher,  1982; 
NMFS,  1995).  The  few  resighted  females 
observed  breeding  at  rookeries  other 
than  their  natal  site  were  all  at  rookeries 
near  their  birth  rookery.  This  apparmt 
natal  site  fidelity  not  only  reduces 
genetic  mixing  among  rookeries,  but  it 
also  makes  it  less  likely  that  declining 
rookeries  will  be  bolstered  by 
recruitment  bom  other  rookeries. 

Satellite  telemetry  studies  also 
provide  evidence  of  "homing"  behavior 
in  Steller  sea  lions.  Generally,  tracked 
sea  lions  forage  from  a  central  place 
(either  a  rookery  or  nearby  haulout)  and 
return  to  that  place  at  the  end  of  a 
foraging  trip  that  may  vary  in  duration 
from  hours  to  months  (Merrick  et  al. 
1994). 

Population  trend  data  provide  further 
evidence  of  separation  among  these  two 
population  segments.  The  Steller  sea 
lion  population  east  of  Cape  Suckling 
(with  the  exception  of  the  portion  in 
southern  California)  has  remained  stable 
since  the  1970s,  whereas  the  population 
to  the  west  has  declined  dramatically.  It 
is  also  worth  noting  that  the  only  break 
in  the  distribution  of  Steller  sea  lions 
along  the  Alaskan  coast  occxirs  in  the 
Yakutat  area,  near  the  proposed 
longitudinal  border  that  would 
delhieate  the  western  and  eastern 
population  segments. 

Loughlin  (1994)  used  the 
phylogeographic  approach  proposed  by 
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Dizon  et  al.  (1992)  to  discern  population 
discreteness  in  Steller  sea  lions. 
Loughlin  concluded,  based  on  an 
evaluation  of  distribution,  population 
response,  phenotypic.  and  genotypic 
data,  that  Steller  sea  lions  should  be 
managed  as  two  discrete  populations, 
with  the  separation  point  at  about  144 
•W.  long. 

Significance:  If  a  population  segment 
is  considered  discrete  under  one  or 
more  of  the  above  conditions,  its 
biological  and  ecological  significance 
should  then  be  considered.  In  carrying 
out  this  examination,  NMFS  considered 
available  scientific  evidence  of  the 
discrete  population  segment's 
importance  to  the  taxon  to  which  it 
belongs.  This  consideration  included, 
but  was  not  limited  to,  the  following:  (a) 
Persistence  of  the  discrete  population 
segment  in  an  ecological  setting  unusual 
or  unique  for  this  taxon:  (b)  evidence 
that  loss  of  the  discrete  population 
segment  would  result  in  a  significant 
gap  in  the  range  of  a  taxon;  (c)  evidence 
that  the  discrete  population  segment 
represents  the  only  siuviving  natural 
occiurence  of  a  taxon  that  may  be  more 
abundant  elsewhere  as  an  introduced 
population  outside  its  historic  range:  or 
(d)  evidence  that  the  discrete  population 
segment  difiiers  markedly  from  other 
populations  of  the  species  in  its  genetic 
characteristics. 

Because  precise  circumstances  are 
likely  to  vary  considerably  from  case  to 
case,  it  is  not  possible  to  describe 
prospectively  all  the  classes  of 
information  that  might  bear  on  the 
biological  and  ecological  importance  of 
a  discrete  population  segment. 

In  the  case  of  Steller  sea  lions,  the 
eastern  and  western  population 
segments  (including  the  Russian 
population),  make  up  the  entire  range  of 
the  species.  Extinction  of  either 
population  segment  would  represent  a 
substantial  loss  to  the  ecological  and 
genetic  diversity  of  the  species  as  a 
whole.  The  importance  of  each  of  the 
population  segments  indicates  that  the 
significance  criterion  of  the  policy  is 
satisfied. 

Status:  If  a  f>opulation  segment  is 
discrete  and  significant  (i.e.,  it  is  a 
distinct  population  segment),  its 
evaluation  for  endangered  or  threatened 
status  will  be  based  on  the  ESA 
definition  of  those  terms  and.  primarily, 
a  review  of  the  factors  enumerated  in 
section  4(a)  for  determining  whether  a 
species  is  endangered  or  threatened.  In 
the  following  section  of  this  notice,  the 
conservation  status  of  each  Steller  sea 
lion  {>opuIation  segment  is  evaluated 
and  discussed  within  these  contexts. 


IV.  Status  Listing  Procedures:  Snminary 
of  Factors  Affecting  the  Species 

Species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  five  factors  described  in  section 
4(a)(1)  of  the  ESA.  These  factors,  as  they 
apply  to  the  western  and  eastern  Steller 
sea  lions  population  segments,  are 
discussed  below. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Western  Population  Segment:  Steller 
sea  lions  breed,  pup,  and  seek  rest  and 
refuge  on  relatively  remote  islands  and 
points  of  land  along  the  Alaska 
coastline.  There  is  no  evidence  that  the 
availability  of  rookery  or  haulout  space 
is  a  limiting  factor  for  this  species.  As 
the  number  of  animals  in  the  western 
population  segment  continues  to 
decline,  some  rookeries  and  haulouts 
have  been  abandoned  and  the 
availability  of  suitable  terrestrial  habitat 
is  increasing.  Terrestrial  habitat 
destruction  and  modification  do  not 
appear  to  be  significant  issues  for  this 
population  segment,  or  have  a 
significant  role  in  its  population 
decline. 

There  are  indications  that  Steller  sea 
lion  declines  may  be  related  to  changes 
in  the  availability  or  quality  of  sea  lion 
prey,  as  a  result  of  environmental 
changes  or  human  activities  (Alverson, 
1991:  Calkins  and  Goodwin.  1988; 
Loughlin  and  Merrick.  1991;  Merrick  et 
al..  1987;  NMFS,  1992;  NMFS,  1995). 
This  issue  is  discussed  in  more  detail 
below  in  the  section  analyzing  other 
factors  affecting  the  species. 

Eastern  Population  Segment: 
Modification  or  destruction  of  habitat, 
including  both  terrestrial  and  aquatic 
habitat,  does  not  appear  to  be  a 
significant  factor  affecting  Steller  sea 
lions  in  southeast  Alaska.  In  Oregon, 
human  disturbance  of  sea  lions  at  Three 
Arch  Rock  and  Oxford  Reef  was  found 
to  have  a  significant  effect  on  the 
number  of  Steller  sea  lions  using  these 
sites  (R.  Brown,  pers.  comm.;  NMFS, 
1992).  State  regulations  have  been 
implemented,  however,  to  restrict  vessel 
traffic  and  reduce  hiunan  disturbance  in 
these  areas. 

Jn  California,  the  reason  for  the 
decline  of  Steller  sea  lions  is  not  known. 
Former  rookery  habitat  has  been 
abandoned  (Sui  Miguel  Island),  and 
some  other  rookeries  (Aiio  Nuevo 
Island.  Farallon  Islands)  are  at  lower 
than  historical  abundance  levels.  The 
availability  of  suitable  terrestrial  habitat 
does  not  appear  to  be  a  factor  in  the  sea 
lion  decline  in  parts  of  California.  A 
redistribution  of  Steller  sea  lions  from 


distvirbed  to  undisturbed  habitats, 
however,  has  been  reported  in  the 
Farallon  Islands  (D.  Ainley  in  NMFS. 
1992),  which  may  be  indicative  of 
unreported  disturbance  limiting  habitat 
use  in  other  areas.  Similarly,  with 
respect  to  aquatic  habitat,  dianges  in  the 
availability  and  quality  of  Steller  sea 
lion  prey  resources  due  to  natiual 
cycles,  fisheries,  and  toxic  substances 
may  be  a  factor  in  observed  population 
trends  in  California. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Western  and  Eastern  Population 
Segments:  Steller  sea  lion  pups  were 
harvested  commercially  in  the  past, 
with  significant  levels  of  harvest 
occiuTing  in  eastern  Aleutian  Islands 
and  the  GO  A  during  the  1960s  and  early 
70s.  Commercial  harvest  of  Steller  sea 
lions  has  not  occiured  since  1972.  In  the 
past,  there  have  been  reports  of  people 
shooting  at  Steller  sea  lions  at  rookeries 
and  haulout  sites  and  in  the  water  near 
boats.  Although  illegal,  shooting  of  sea 
lions  may  still  continue,  but  the 
magnitude  and  significance  of  this 
mortality  source  is  not  known.  While 
the  commercial  harvest  and  illegal 
shooting  of  Steller  sea  lions  may  have 
been  significant  factors  in  past  declines, 
especially  with  respect  to  the  western 
population  segment,  these  harvests 
probably  are  not  a  major  or  substantial 
cause  of  recent  population  changes.  In 
addition,  in  some  cases,  the  animals 
may  be  disturbed  as  a  result  of 
recreational  activities. 

Intentional  lethal  takings  of  small 
numbers  of  Steller  sea  lions  for 
scientific  purposes  have  occiured  in  the 
past.  Since  the  1990  ESA  listing, 
however,  scientists  have  relied  on  non- 
lethal  sampling  techniques.  Research 
often  results  in  the  temporary 
harassment  and  occasionally  results  in 
the  injiuy  of  Steller  sea  lions.  Prior  to 
1990,  a  small  number  of  animals  were 
taken  fit)m  the  wild  for  public  display 
purposes,  but  no  such  removals  have 
been  authorized  since  listing.  While 
occasionally  the  subject  of  observation 
and  harassment,  especially  in  some 
areas,  Steller  sea  lions  usually  are  not 
utilized  for  educational  purposes  in  a 
manner  that  would  have  a  significant 
negative  impact  on  the  animals.  The 
utilization  of  Steller  sea  lions  for 
scientific  or  educational  purposes  has 
not  been  a  significant  or  contributing 
factor  that  has  afliected  either  population 
segment. 

C.  Disease  or  Predation 

Western  and  Eastern  Population 
Segments:  Sharks  and  killer  whales  are 


known  to  prey  on  Steller  see  lions, 
prinjarily  pups.  The  magnitude  and 
significance  of  predator-related 
mortality,  however,  is  not  known. 
Natiuel  mortality  from  predation  is  not 
ciurently  considered  to  be  a  significant 
factor  for  either  Steller  sea  lion 
population  segment.  Nonetheless, 
should  the  western  population  segment 
continue  to  decline  and  the  amount  of 
mortality  resulting  from  natiual 
predation  by  killer  whales  remain 
unchanged,  natural  mortality  could 
exacerbate  the  decline,  especially  in 
some  areas  of  the  western  population. 
Studies  to  assess  the  signincance  of 
disease  in  the  Steller  sea  lion 
population  are  ongoing.  To  date, 
researchers  have  not  found  any 
evidence  that  disease  is  a  significant 
factor  affecting  either  population  of 
Steller  sea  lions.  Various  pathogens 
have  been  isolated  fit)m  animals 
collected  by  researchers  or  carcasses 
found  on  the  beach,  but  their 
significance  to  the  overall  population 
remains  unclear.  One  area  of  ongoing 
research  is  determining  the  role,  if  any. 
of  pathogens  in  the  relatively  high  rate 
of  abortions  observed  in  GOA  Steller  sea 
lions. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

NMFS  has  the  authority  to  implement 
regulations  necessary  to  protect  Steller 
sea  lions  under  the  ESA  and  the  MMPA. 
Similarly,  under  the  Magnuson-Stevens 
Act,  NMFS  has  the  authority  to  regulate 
fishing  activities  that  may  be  affecting 
sea  lions,  directly  or  indirectly. 
However,  whether  existing  regulatory 
mechanisms  and  protective  r^ulations 
are  adequate  is  difficult  to  evaluate 
because  of  the  lack  of  a  clear  cause  and 
effect  relationship  between  hiunan 
activities  and  the  decline  in  the  western 
population  segment.  Various  regulations 
that  have  been  implemented,  or  that 
have  been  suggested  or  proposed  fof 
implementation,  are  considered  below. 

take  prohibitions:  Under  the  MMPA. 
it  is  unlawful  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  a  marine  mammal  on  the  high  seas 
or  in  waters  or  lands  under  U.S. 
jurisdiction.  "Take"  is  defined  as 
harass,  hunt,  capture,  collect  or  kill  or 
attempt  to  harass,  hunt,  capture,  collect 
or  kill  any  marine  mammal.  Certain 
exceptions  from  the  prohibitions  on 
taking  are  provided. 

Similarly,  under  the  ESA,  certain 
statutory  prohibitions  apply  once  a 
species  is  listed  as  endangered.  For 
example,  under  section  9  of  the  ESA.  no 
person  subject  to  the  jurisdiction  of  the 
United  States  may  take  such  a  species 
within  the  U.S.,  the  territorial  sea  of  the 


U.S..  or  upon  the  high  seas.  'Take"  is 
defined  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  such 
conduct.  Certain  exceptions  are 
provided. 

Often  prohibitions  similar  to  the 
section  9  prohibitions  for  endangered 
species  are  implemented  by  regulation 
with  respect  to  species  that  are  listed  as 
threatened.  Such  action  was  not  taken 
with  respect  to  Steller  sea  lions  wH&n 
the  species  originally  was  listed  as 
threatened  in  1990^  in  part,  because 
similar  take  prohibitions  existed  under 
the  MMPA.  and  in  part,  because  of  the 
difficulty  of  authorizing  incidental 
takings  if  such  prohibitions  had  been 
implemented.  However,  at  the  time  of 
the  listing,  or  shortly  subsequent  to  the 
listing,  stringent  protective  measures, 
including  the  following,  were 
implemented:  Regulations  prohibiting 
the  discharge  of  firearms;  designation  of 
bufiCer  zones;  designation  of  critical 
habitat;  and  restrictions  on  fishing 
activities. 

Regiulations  prohibiting  the  discharge 
of  firearms:  Regulations,  issued  in 
conjunction  with  the  (Higinal  listing  of 
Steller  sea  lions  as  threatened,  prohibit 
the  discharge  of  firearms  at  or  near  these 
animals.  Although  intentional  lethal 
taking  of  sea  lions  was  already 
prohibited  at  the  time  of  the  listing, 
there  had  been  reports  of  firearm  use  to 
deter  sea  lions  bom  interfering  with 
fishing  operations. 

In  a  separate  action,  NMFS  recently 
proposed  regulations  and  guidelines  for 
deterring  marine  mammals  as  required 
under  amended  section  101(a)(4)  of  the 
MMPA  (60  FR  22345.  May  5. 1995). 
When  these  regulations  and  guidelines 
are  finalized,  the  use  of  any  firearms  to 
deter  marine  mammals  bnm  interacting 
with  fishing  gear  or  catch  will  be 
prohibited.  In  addition,  new  section 
118(a)(5)  of  the  MMPA  prohibits 
intentional  lethal  taking  of  any  marine 
mammal  during  commercial  fishing 
operations,  except  in  defense  of  human 
life  (60  FR  6036,  Feb.  1, 1995). 

The  firearm  prohibition,  issued  at  the 
time  of  the  original  listing  of  Steller  sea 
lions  as  threatened,  is  viewed,  in 
general,  as  adequate;  NMFS  will 
continue  to  implement  this  protective 
measure  for  both  the  eastern  and 
western  population  segments. 

No  approach  in  buffer  areas: 
Regulations  issued  at  the  time  Steller 
sea  lions  were  originally  listed  as 
threatened,  prohibited  any  vessel  fit>m 
approaching  within  three  miles  of 
specific  Steller  sea  lion  rookeries; 
likewise,  approach  on  non-private  land 
within  one-half  mile  of  these  specific 


rookery  sites  was  prdiibited.  A  variety 
of  exceptions  was  provided. 

The  purposes  otthe  buffer  areas  are 
to  restrict  opportunities  for  individuals 
to  shoot  at  sea  lions  and  to  facilitate 
enforcement  of  this  restriction;  to 
reduce  interactions  with  sea  lions,  sudi 
as  accidents  or  incidental  takings,  in 
areas  where  concentrations  of  these 
animals  are  expected  to  be  high:  to 
minimize  disturt>ance  and  interferenoe 
with  sea  lion  behavior  including 
foraging  behavior,  especially  at  pupping 
and  breeding  sites;  and  to  avoid  or 
minimize  other  human  impacts  and 
related  adverse  effects.  To  date,  these 
regulations  are  generally  viewed  as 
effective.  Based  on  the  review  of 
logbooks  and  overflights  conducted  by 
the  U.S.  Coast  Guard,  NMFS  has  found 
few  instances  of  entry  into  these  zcmes. 

NMFS  will  continue  to  implonent  the 
existing  regulatory  buffer  zmes  in  the 
western  area.  At  this  time.  NMFS  is  not 
proposing  additional  protective  zcmes  in 
the  western  or  eastern  area.  NMFS 
regional  research  and  management  staff 
are  reviewing  the  ongoing  Steller  sea 
lion  program  and  looking  at  developing 
an  action  plan  for  future  research  and 
management  directions.  Considoation 
is  being  given  to  the  development  of  an 
experiment  for  assessing  the  efficacy  of 
closure  zones. 

Quotas  on  incidental  taking^:  On 
April  30, 1994.  the  reauthorized  and. 
amended  MMPA  establisl^pd  a  new 
regime  to  govern  the  take  of  marine 
mammals  incidental  to  commercial 
fishing  operations;  the  new  regime 
replaces  the  interim  exemption  program 
established  in  1988.  Under  the  1988 
Interim  Marine  Mammal  Exemption 
Program,  up  to  1.350  Steller  sea  lions 
were  authorized  to  be  takra  annually 
incidental  to  commercial  fisheries,  and 
emergency  regulatory  actions  were 
required  if  more  than  1.350  animals 
were  incidentally  killed  in  any  year. 
The  new  MMPA  managemoit  regime 
replaced  the  previous  quota  syst«n  and 
focuses  on  reducing  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  from  strategic  stocks,  i.e., 
those  population  segments  that  are 
listed  as  endangered  or  threatened 
under  the  ESA,  those  stocks  that  are 
listed  as  depleted  under  the  MMPA,  and 
those  stocks  for  which  human-caused 
mortality  exceeds  the  estimated 
potential  biological  removal  (PBR)  (the 
1994  Amendments  to  the  MMPA 
defined  PBR  as  the  maximum  level  of 
animals,  not  including  natural 
mortalities,  that  can  be  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population). 
Under  this  new  regime,  NMFS  is 


24352  Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5.  1997  /  Rules  and  Regulations 


Federal  Roister  /  Vol.  62.  No.  86  /  Monday,  May  5,  1997  /  Rules  and  Regulations  24353 


24352  Federal  Register  /  Vol.  62,  No.  86  /  Monday,  May  5,  1997  /  Rules  and  Regulations 


FedOTal  Roister  /  Vol.  62,  No.  86  /  Monday,  May  5,  1997  /  Rules  and  Regulations  24353 


KK 


required  to  permit  tlie  take  of 
endangered  and  threatened  marine 
mammals  incidental  to  commercial 
fishing  under  section  101(a)(5)(E)  of  the 
N4MPA,  provided  that  (1)  the  incidental 
mortality  and  serious  injury  would  have 
a  negUgible  impact  on  the  affected 
species  or  stock,  (2)  a  recovery  plan  for 
that  species  or  stock  has  been  developed 
or  is  being  developed,  and  (3)  where 
required  under  section  1 18  of  the 
MMPA,  a  monitoring  program  has  been 
established,  vessels  are  registered,  and  a 
take  reduction  plan  has  been  developed 
or  is  being  developed.  A  take  reduction 
plan,  once  developed,  is  intended  to 
assist  in  the  recovery  of  the  species  and 
should  include  recommendations  for 
regulatory  or  voluntary  measures  to 
reduce  incidental  mortality  due  to 
commercial  fisheries. 

To  determine  which  stocks  should  be 
considered  strategic  and  what  level  of 
take  could  be  considered  negligible, 
stock  assessment  reports  were 
developed  in  1995  for  each  Steller  sea 
lion  stock  (population  segment).  These 
stock  assessment  reports  compiled  the 
available  data  on  population  size  and 
trend,  calculated  a  PBR  level  for  each 
stock,  and  described,  to  the  extent 
possible,  the  known  sources  of  human 
mortality,  including  takes  in 
commercial  fisheries. 

Based  primarily  on  the  low  level  of 
known  incidental  takes  relative  to  the 
PBR  level,  NhfFS  determined  negligible 
impact  and  issued  an  Incidental  Take 
Statement  (60  FR  45399,  August  31, 
1995}  authorizing,  under  section  7(b)(4) 
of  the  ESA,  takings  from  the  western 
population  segment  of  Steller  sea  lions 
incidental  to  commercial  fisheries  for  a 
period  of  2  years,  and  incidental  takings 
from  the  eastern  population  segment  for 
a  period  of  3  years.  Due  to  the  listing 
change  and  because  many  fisheries  that 
interact  with  Steller  sea  lions  in  Alaska 
are  not  currently  monitored  by 
observers,  there  may  be  a  need  to 
reassess  the  negligible  impact 
determination  and  reconsult  under 
section  7. 

NMFS  is  in  tha  process  of  designing 
mcuitonn^  programs  to  be  conducted  in 
liie  uncbsetved  fisheries  in  Alaska, 
including  fisheries  expected  to 
incidentally  take  Steller  sea  lions. 
NMFS  also  will  'le  preparing  updated 
stock  assessments  in  the  coming  year, 
reexamining  the  intimated  mortality 
rates  incidental  to  conunercial  fisheries 
and  considering  the  next  steps,  if 
necessary,  toward  take  reduction. 

Subsistence  harvests:  Under  section 
10(e)  of  the  ESA,  prohibitions  on  the 
taking  of  threatened  and  endangered 
species  normally  do  not  apply  to  takings 
by  Alaska  Natives  if  such  taking  is 


primarily  for  subsistence  purposes.  To 
date,  no  action  has  been  taken  to 
regulate,  or  otherwise  manage,  the 
subsistence  harvest  of  Steller  sea  lions 
by  Alaska  Native  groups.  The 
subsistence  harvest  may  have  some 
localized  impact  on  survival,  but  its 
impact  upon  the  survival  of  the  overall 
populations  is  not  considered 
significant.  If  subsistence  takings 
materially  and  negatively  affect  the 
species  in  the  future.  Federal 
regulations  or  restrictions  may  be 
imposed  only  after  a  hearing  and 
decision  on  ^e  record. 

Section  119  of  the  MMPA  allows  the 
Secretary  of  Commerce  (Secretary)  to 
enter  into  cooperative  agreements  with 
Alaska  Native  organizations  to  conserve 
marine  mammals  and  provide  co- 
management  of  subsistence  uses.  In 
1994.  an  interim  Alaska  Native  Steller 
Sea  Lion  Commission  (Commission) 
consisting  of  representatives  from 
western  Alaska  communities  that  take 
Steller  sea  lions  for  subsistence  needs 
was  formed  to  improve  communication 
among  indigenous  communities  that  use 
sea  lions,  to  advocate  for  conservation  of 
Steller  sea  lions,  to  advocate  for 
protection  of  customary  and  traditional 
rights  of  indigenous  peoples  with  regard 
to  access  and  use  of  sea  lions,  and  to 
serve  as  the  focal  point  for  development 
of  co-management  agreements  with 
NMFS.  Local  hunter  groups  have  also 
formed  on  St.  Paul  and  St.  George 
Islands  to  draft  and  implement 
guidelines  to  make  their  subsistence 
harvests  more  efficient.  NMFS  has  met 
with  these  groui>s  to  discuss  compliance 
with  the  guidelines,  reduction  of  the 
strike/loss  ratio,  hunter  education. 
Native/government  information 
exchange  and  increased  {Mrticipation  in 
the  collection  of  biological  samples. 
Through  co-management  agreements 
between  NMFS  and  the  Commission  or 
local  hunter  groups,  self-management 
and  regulation  of  the  subsistence 
harvest  by  Alaska  Natives  %vill  be 
developed. 

Critical  habitat:  Currently,  designated 
critical  habitat  for  Steller  sea  lions 
includes  all  rookeries,  major  haulouts, 
3000-ft  zones  landWard,  seaward,  and 
skyward  of  these  sites,  and  aquatic 
foraging  zones  in  Shelikof  Strait, 
Seguam  Pass  and  on  the  eastern  Bering 
Sea  Shelf.  West  of  150*  W.  long.,  critical 
habitat  aquatic  zones  around  rookeries 
and  major  haulouts  extend  to  20nm 
bom  the  site  boimdary.  In  Oregon  and 
California,  critical  habitat  includes 
rookeries  and  3000-ft  zones  landward, 
seaward,  and  skyward  of  these  sites. 

Critical  habitat  provides  the  public 
and  other  Federal  agencies  with  notice 
of  particular  areas  and  features  that  are 


essential  to  the  conservation  of  Steller 
sea  lions.  Consultation  under  section 
7(a)(2)  of  the  ESA  is  required  for  any 
agency  action  that  may  afliact  critical 
habitat.  NMFS  believes  that  the  current 
designation  of  critical  habitat  is 
adequate  and  is  not  proposing  to  revise 
this  designation  at  this  time. 

Restrictions  on  fishing  activities: 
Although  the  relationship  between 
commercial  fisheries  and  the  ability  of 
Steller  sea  lions  to  obtain  adequate  food 
is  not  clear,  a  change  in  food 
availability,  especially  for  juvenile 
Steller  sea  lions,  is  a  leading  hypothesis 
for  the  continuing  decline  in  the 
western  population  segment.  The  GOA/ 
BSAI  management  area  is  the 
geographic  region  where  Steller  sea 
Uons  have  experienced  the  greatest 
population  decline  and  is  also  an  area 
where  large  commercial  fisheries  have 
developed.  As  a  result,  NMFS  has 
implemented  protective  regulations  to 
reduce  the  possible  effects  of  certain 
commercial  groundfish  fisheries  on 
Steller  sea  lions,  especially  the 
groundfish  fisheries  of  the  GOA  and  the 
BSAI. 

Many  of  the  Steller  sea  lion's 
preferred  prey  species  are  harvested  by 
commercial  fishwies  in  this  region,  and 
food  availability  to  Steller  sea  lions  may 
be  affected  by  fishing.  Because  of 
concerns  that  commercial  fisheries  in 
these  essential  sea  lion  habitats  could 
deplete  prey  abundance,  NMFS 
amended  the  BSAI  and  GOA  groundfish 
fishery  management  plans.  Under  the 
Magnuson-Stevens  Act,  NMFS:  (1) 
Prohibited  trawling  year-round  within 
10  nm  of  listed  GOA  and  BSAI  Steller 
sea  lion  rookeries;  (2)  prohibited 
trawling  within  20  nm  of  the  Akun. 
Akutan,  Sea  Lion  Rock,  Agligadak,  and 
Seguam  rookeries  during  the  BSAI 
winter  pollock  roe  fishery  to  mitigate 
concentrated  fishing  effort  on  the 
southeastern  Bering  Sea  shelf  and  in 
Seguam  Pass;  and  (3)  placed  spatial 
allocation  on  the  GOA  pollock  harvest 
to  divert  fishing  effort  away  fixim  sea 
lion  foraging  areas. 

NMFS  also  seasonally  expanded  the 
10  nm  no-trawl  zone  around  Ugamak 
Island  in  the  eastern  Aleutians  to  20  nm 
(58  FR  13561,  March  12, 1993).  The 
expanded  seasonal  "buffer"  at  Ugamak 
Island  better  encompassed  Steller  sea 
lion  winter  habitats  and  juvenile 
foraging  areas  in  the  eastern  Aleutian 
Islands  region  during  the  BSAI  winter 
pollock  finery. 

Consultations  under  section  7  of  the 
ESA  have  been  conducted  on  annual 
total  allowable  catch  specifications  for 
the  GOA  and  BSAI  fisheries,  as  well  as 
all  other  changes  in  the  fishery.  Current 
regulations  limiting  the  groundfish 


fisheries  in  the  GOA  and  BSAI  were 
implemented  under  the  Magnuson- 
Stevens  Act.  NMFS  and  the  NPFMC 
have  instituted  changes  so  that  Steller 
sea  lion  (and  other  marine  mammal) 
concerns  are  now  routinely  considered 
in  the  fishery  management  decision 
making  and  quota  specification  process. 
The  Team  has  recommended  that  NMFS 
evaluate  the  need  for  additional 
measures  in  order  to  enhance  food 
availability  near  rookeries  and  haulouts 
in  the  western  area.  As  stated  earlier, 
NMFS  is  looking  at  developing  a 
program  to  investigate  the  efficacy  of 
current  regulations  and  to  address 
future  resoarch  and  management 
directions.  No  regulatory  additions  or 
changes  are  being  proposed  at  this  time. 

Other  regulatory  mechanisms:  The 
inadequacy  of  other  regulatory 
mechanisms  has  been  suggested  as  a 
factor  in  the  decline  or  vulnerability  of 
both  Steller  sea  lion  populations. 
Comments  received  on  the  status  review 
notice  included  suggestions  that 
additional  regulations  were  needed  to 

Erotect  Steller  sea  lions,  particidarly  at 
aulout  and  rookery  sites,  from  the 
effects  of  Federal  land  management 
activities,  including  oil  and  gas 
exploration  and  development. 

In  most  cases,  other  agencies,  such  as 
the  Minerals  Management  Service  and 
the  U.S.  Forest  Service,  regulate  these 
types  of  activities.  These  agencies  are 
expected  to  consult  with  NMFS  under 
section  7  of  the  ESA  to  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
to  destroy  or  adversely  modify  critical 
habitat.  Comments  received  concerning 
the  adequacy  of  current  regulations 
issued  by  other  agencies  will  be 
considered  during  the  consultation 
process. 

Conclusions  regarding  the  inadequacy 
of  existing  regulatory  mechanisms:  A 
final  determination  with  respect  to 
whether  existing  regulatory  mechanisms 
are  adequate  is  difficult  to  make,  given 
the  lack  of  a  clear  cause  of  the  decline. 
NMFS  recognizes  the  importance  of 
further  examination  of  the  adequacy  and 
the  benefits  of  existing  regulations. 
However,  in  some  cases,  even  after 
further  study,  it  may  be  difficult  or 
impossible  to  make  definitive 
determinations  about  the  adequacy  of 
specific  regulations  because  of  the  lack 
of  understanding  of  all  the  mechanisms 
contributing  to  the  decline  or 
vulnerability  of  Steller  sea  lion 
populations. 

Nevertheless,  because  of  the 
separation  of  the  species  into  distinct 
population  segments  and  the  status 
reclassification,  various  agency  actions, 
likely  to  affiect  Steller  sea  lions,  may  be 


subject  to  reinitiation  of  consultation 
under  section  7  of  the  ESA. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Other  factora  also  may  affect  either  or 
both  populations  of  Steller  sea  lions.  In 
particular,  removals  of  Steller  sea  lions 
from  the  wild,  resulting  from  direct  and 
incidental  takings,  may  be  a 
contributing  factor  in  past  and 
continuing  declines.  Change  in  food 
availability  is  another  factor  that  may  be 
causing  declines.  Contaminants  are  also 
a  concern.  These  other  factors  are 
discussed  in  more  detail  in  the 
following  sections. 

Removals  from  the  Western 
Population  Segment:  Steller  sea  lions 
interact  with  commercial  fisheries,  and, 
historically,  many  have  been  reported 
incidentally  taken  in  fisheries  in  the 
GOA  and  BSAI.  Estimates  of  the  total 
number  of  Steller  sea  lions  taken  in 
commercial  trawl  fisheries  in  these 
waters  fit>m  1966  through  1988  have 
exceeded  20,000  animals  (NMFS,  1995). 
Incidental  catch  appears  to  have  been  a 
contributing  factor  in  the  population 
decline  in  some  areas  of  the  Aleutian 
Islands  and  GOA  during  certain  time 
periods. 

Alaska  Native  subsistence  himters 
have  been  estimated  to  take  about  350- 
500  Steller  sea  lions  annually  in  recent 
years;  virtually  all  of  the  subsistence 
harvest  in  Alaska  occurs  within  the 
range  of  the  western  population  segment 
(Wolfe  &  Mischler,  1993;  1994;  1995). 
These  removals  have  some  localized 
impact;  should  the  western  population 
segment  continue  to  decline  and  the 
subsistence  harvest  continue  at  the  same 
level,  these  removals  may  become 
significant  to  the  survival  of  the  overall 
populations. 

Removals  from  the  Eastern  Population 
Segment:  Accurate  data  on  incidental 
takes  of  Steller  sea  lions  in  other 
fisheries  in  southeast  Alaska,  Oregon, 
and  California  are  not  available,  but 
estimates  from  available  sources  are 
low.  Alaska  Native  takes  of  Steller  sea 
lions  within  the  eastern  population 
segment  have  been  estimated  at  less 
than  10  animals  annually  (Wolfe  & 
Mischler,  1993;  1994;  1995). 

Food  availability  for  the  western 
population  seg^1ent:  Steller  sea  lions  are 
opporttmistic  feeders,  feeding  primarily 
on  schooling  fish,  such  as  walleye 
pollock,  Atka  mackerel,  herring,  and 
capelin.  Declines  in  sea  lion  abundance 
may  be  related  to  changes  in  the 
availability  of  sea  lion  prey.  Changes  in 
the  quantity  or  quality  of  available  prey 
could  have  a  chronic  negative  influence 
on  the  health  and  fitness  of  individual 
sea  lions,  resulting  in  reduced 


reproductive  potential,  increased 
susceptibility  to  disease,  or  death 
(Lou^lin  &  Merrick,  1989).  Calkins  and 
Goodwin  (1988)  observed  that  Steller 
sea  lions  collected  in  the  Kodiak  Island 
area  in  1985-86  were  significantly 
smaller  at  age  than  animals  collected 
fivm  1975-78,  and  hypothesized  that 
nutritional  stress  was  the  cause. 
Juvenile  sea  lions,  which  are  less  adept 
foragers,  may  be  most  affected  by 
changes  in  food  availability. 
Demographic  studies  at  Ugamak  and 
Marmot  Island  rookeries  suggest  that 
juvenile  siirvival  has  been  greatly 
reduced  over  the  last  20  years,  and  that 
this  reduced  juvenile  survival  may  be 
the  proximate  cause  of  the  population 
decline  (NMFS,  1995).  The  role  of  food 
availability  in  the  populaticm  decline 
remains  unclear  and  is  being 
investigated  by  researchers. 

llie  BSAI  and  GOA  commercial 
groundfish  fisheries  target  important 
prey  species  of  Steller  sea  lions,  notably 
walleye  pollock  and  Atka  mackerel. 
Whether  these  fisheries  actually  deplete 
food  resources  of  Steller  sea  lions  is 
unclear.  Analyses  that  have  compared 
fishery  harvests  with  changes  in  Steller 
sea  lion  abimdance  have  been 
inconclusive,  but  the  limitations  of  the 
available  data  may  confound  results 
(Loughlin  &  Merrick,  1989;  Ferrero  & 
Fritz,  1994). 

One  hypothesis  is  that  where  and  how 
fisheries  operate  is  significant  to  Stellw 
sea  lions,  even  if  overall  fishery  removal 
levels  are  conservative  of  fish  stocks. 
Fisheries  that  harvest  lai^  quantities  of 
fish  in  relatively  small  geographic  areas 
and  short  periods  of  time  may  deplete 
the  local  abundance  of  fishery 
resources.  When  such  a  fishery  occurs 
in  important  Steller  sea  lion  foraging 
habitat  and  targets,  or  has  a  significant 
bycatch  of.  Steller  sea  lion  prey  species 
(as  the  walleye  pollock  and  Atka 
mackerel  fisheries  do),  the  fishery  may 
make  it  more  difficult  for  sea  lions  to 
obtain  food.  This  is  likely  to  be  more 
important  in  the  winter  when  alternate 
food  resources  are  fewer  and  sea  lion 
metabolic  costs  higher,  and  to  be  more 
significant  to  newly-weaned  juveniles, 
which  are  less  adept  foragers.  Based  on 
this  hypothesis,  NMFS  established  no- 
groimdfish-trawl  zones  around  listed 
Steller  sea  lion  rookeries  in  the  GOA 
and  BSAI  (to  reduce  harvest  in 
important  foraging  habitats),  and  created 
geographic  fishery  allocaticm  areas  in 
the  GOA  for  walleye  pollock  (to 
disperse  fishing  effort). 

"nie  hypothesized  change  in  prey 
availability  to  Steller  sea  lions  could 
also  be  related  to  environmental  change. 
Changes  in  the  abundance  of  several 
species  of  fish,  shellfish,  birds,  and 
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other  marine  mammals  in  the  BSAI  and 
GOA  have  been  documented  over  the 
last  20  years.  In  particular,  some 
important  forage  fish  stocks,  such  as 
capelin  and  sand  lance,  appeared  to 
have  declined  in  both  the  BSAI  and 
GOA  during  the  1970s  and  1980s.  Some 
of  these  observed  changes  in  the 
ecosystem  can  be  linked  to  human 
activities  (e.g.,  fisheries,  marine 
mammal  harvests,  hatcheries)  whereas 
others  appear  to  be  related  to  natural 
phenomena  (e.g.,  oceanic  temperature 
changes). 

Contaminants  affecting  both 
population  segments:  Concern  has  been 
expressed  about  the  possible  adverse 
effects  of  anthropogenic  contaminants 
on  the  health  and  productivity  of  Steller 
sea  lions,  particularly  in  the  western 
population  segment  and  in  California. 
Presently,  the  significance,  if  any,  of 
toxic  substances  in  Steller  sea  lion 
population  declines  is  not  known,  and 
additional  research  is  warranted. 

V.  Final  Determination 

NMFS  has  determined  that  the  best 
available  evidence  indicates  that  Steller 
sea  lions  should  be  managed  as  two 
discrete  population  segments  and  that 
the  threatened  classification  for  the 
eastern  segment  and  the  endangered 
classification  for  the  western  segment 
are  appropriate. 

Available  data  on  population  trends 
indicate  that  the  western  population 
segment  of  Steller  sea  lions  is  in  danger 
of  extinction  throughout  all  or  a 
significant  part  of  its  range.  This 
population  had  exhibited  a  precipitous, 
large  population  decline  at  the  time  that 
the  Steller  sea  lion  was  listed  as  a 
threatened  species  in  1990  and  has 
continued  to  decline  since  the  listing. 
Therefore,  the  western  population 
segment  of  Steller  sea  lions  is 
reclassified  as  an  endangered  species 
under  the  ESA. 

The  eastern  population  segment  was 
originally  listed  as  a  threatened  species 
in  1990  when  the  entire  species  was 
listed.  The  eastern  population  segment 
has  exhibited  a  stable  population  trend 
for  the  last  15  years;  however,  NMFS 
believes  that  the  large  decline  within 
the  overall  U.S.  population  threatens  the 
continued  existence  of  the  entire 
species.  This  is  particularly  true,  since 
the  underlying  causes  of  the  decline 
remain  unknown,  and  thus, 
unpredictable.  Therefore,  despite  the 
apparent  stability  of  the  eastern 
population  segment,  NMFS  is 
maintaining  a  threatened  listing  for  this 
portion  of  the  geographic  range. 

These  determinations  allow  for  a 
diflerentiation  between  the  two 
populations  that  acknowledges  the 


different  individual  population  segment 
trends,  but  does  not  lose  sight  of  the 
overall  trend  for  the  species. 

NMFS  Policies  on  Endangered  and 
Threatened  Wildlife 

On  July  1, 1994,  NMFS,  jointly  with 
the  USFWS,  published  a  series  of  new 
policies  regarding  listings  under  the 
ESA,  including  a  policy  to  identify,  to 
the  maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272). 

Identification  of  those  activities  that 
would  constitute  a  violation  of  Section 
9  of  the  ESA:  Section  9  of  the  ESA 
prohibits  certain  activities  that  directly 
or  indirectly  affect  endangered  and 
threatened  species.  Under  the  ESA 
(section  9  and  regulations),  it  is  illegal 
to  take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture 
or  collect)  or  to  attempt  to  take  any 
endangered  and  most  threatened 
species.  Activities  considered  by  the 
NMFS  to  constitute  a  "take"  of  an 
endangered  or  threatened  Steller  sea 
lion  include: 

1.  Shooting  at  or  near  a  Steller  sea 
lion.  An  example  would  be  an 
individual  who  shoots  at  a  Steller  sea 
lion  to  deter  or  distract  it  fit)m  taking 
fish  off  the  individual's  fishing  gear; 
another  example  is  shooting  a  Steller 
sea  lion  with  a  paint  ball  gun. 

2.  Collecting  Steller  sea  lion  parts. 
The  ESA  prohibits  the  collection  of  an 
endangered  species  or  parts  therefrom. 
Therefore,  it  would  be  illegal  to  collect 
parts  from  a  dead  Steller  sea  lion  that 
has  washed  ashore. 

3.  Piirsuing  or  harassing  Steller  sea 
lions.  An  example  would  be  pursuing  a 
Steller  sea  lion  in  an  attempt  to  watch 
its  behavior  or  to  obtain  a  better  view  of 
it  from  a  vessel.  These  illegal  activities 
can  be  committed  by  guided  marine  life 
tour  operators  as  well  as  individual 
recreational  boaters.  Persons  who  wish 
to  view  Steller  sea  lions  would  be 
required  to  avoid  any  actions  that  harass 
the  Steller  sea  lion  or  actions  that  would 
constitute  pursuit  of  Steller  sea  Uons 
either  in  the  water  or  on  land.  Trying  to 
get  the  p>erfect  photograph  may  result  in 
actions  that  constitute  harassment  or 
pursuit  of  a  Steller  sea  lion. 

4.  Approaching  within  3  nm  of  a 
listed  Steller  sea  lion  rookery  site.  This 
includes,  but  is  not  limited  to,  transiting 
through  the  rookery  site  in  a  vessel, 
anchoring  within  any  rookery  site  or 
fishing  within  any  rookery  site. 

5.  Ine  take  of  Steller  sea  lions  for  the 
production  of  authentic  native  articles 
of  handicrafts  and  clothing  only.  The 
ESA  only  provides  for  the  non-wasteful 
taking  of  endangered  species  for 


subsistence  purposes.  If  taken  for  this 
purpose,  however.  Native  Alaskans  are 
allowed  to  create  authentic  native 
articles  of  handicraft  and  clothing  from 
non-edible  byproducts. 

This  list  is  not  exhaustive.  It  is 
provided  to  give  the  reader  some 
examples  of  the  types  of  activities  that 
would  be  considered  by  the  Agency  as 
constituting  a  "take"  of  an  endangered 
or  threatened  Steller  sea  lion  under  the 
ESA  and  regulations. 

By  operation  of  law,  the  section  9 
prohibitions  apply  directly  to  the 
western  stock  of  Steller  sea  lions.  In  this 
rule,  pursuant  to  enforcement  concerns, 
we  are  also  extending  these  prohibitions 
to  the  eastern  stock  which  remains 
threatened.  Because  the  reclassified 
eastern  and  western  population 
segments  of  Steller  sea  lions  are 
physically  indistinguishable  and  both 
segments  are  capable  of  traversing  great 
distances,  it  will  be  exceedingly 
difficult  to  determine  that  a  particular 
Steller  belongs  to  a  particular 
population.  Extension  of  the  section  9 
prohibitions  to  all  Steller  sea  lions 
would  obviate  this  concern. 

With  regard  to  activities  that  may 
affect  Steller  sea  lions  or  their  habitat, 
and  whose  likelihood  of  violation  of 
section  9  is  uncertain,  NMFS  Alaska 
Regional  Office  (see  ADDRESSES)  should 
be  contacted  to  assist  in  determining 
whether  a  particular  activity  constitutes 
a  prohibited  act  under  section  9. 

Qanification 

Section  4(b)(1)  of  the  ESA  restricts  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  and  the  opinion  in 
Pacific  Legal  Foundation  v.  Andrus,  657 
F.2d  829  (6th  Cir.  1981),  listing  actions 
under  the  ESA  are  excluded  from  the 
normal  requirements  of  the  National 
Environmental  Policy  Act. 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA  (H.R. 
Conf.  Rep.  No.  835,  97th  Cong.,  2d  Sess 
20.  (1982)),  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  Executive  Order  12866, 
and  the  Regulatory  Flexibility  Act  are 
not  applicable  to  the  listing  process. 

Dated:  April  29, 1997. 
KoUand  A.  Schminen, 

Assistant  Administrator  for  Fisheries. 

List  irf' Subjects 

50  CFR  Part  222 
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recordkeeping  requirements. 
Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222  and  227  are 
amended  as  follows: 

PART  222— ENDANGERED  nSH  OR 
WHJHJFE 

1.  The  authority  citation  for  part  222 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C  1531-1543;  subpart  D. 
§222.32  also  issued  under  16  U.S.C  1361  et 
seq. 

2.  In  §  222.23,  paragraph  (a)  is 
amended  by  adding  the  following 
material  after  "Saimaa  seal  (Phoca 
hispida  saimensis);"  to  read  as  follows: 

§22Z23    Permits  for  sdentlflc  purpoaea  or 
to  enhance  ttie  propegation  or  survivai  of 
the  affected  endangered  apedes. 

(a)  *  *  *  Steller  sea  lion  (Eumetopias 
juhatus),  western  population,  which 
consists  of  Steller  sea  lions  fit>m 
breeding  colonies  located  west  of  144 
•W.  long.;*  *  • 

3.  Section  222.33  is  added  to  subpart 
D  to  read  as  follows: 

1222.33    SpacWprohibitlonaralalingto 
endengered  Steller  sea  Hon  protoclton. 

General.  The  regulatory  provisions  set 
forth  in  part  227,  which  govern 
threatened  Steller  sea  lions,  shall  also 
apply  to  the  western  population  of 
Steller  sea  lions,  which  consists  of  all 
Steller  sea  Uons  from  breeding  colonies 
located  west  of  144  °W.  long. 

PART  227— THREATENED  FISH  AND 
WILDUFE 

4.  The  authority  citation  for  part  227 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C  1531-1543;  subpart  B, 
S  227.12  also  issued  under  16  U.S.C  1361  et 
seq. 

5.  In  §  227.4,  paragraph  (e)  is  revised 
to  read  as  follows: 

f  227.4    EnumaiBtion  of  threatened 


(e)  Steller  (northern)  sea  lion 
(Eumetopias  jubatus),  eastern 
population,  which  consists  of  all  Steller 
sea  lions  from  breeding  colonies  located 
east  of  144  'W.  longitude. 
•        •        •        •       • 

6.  In  §  227.12,  paragraph  (a) 
introductory  text  is  added,  and  the 
paragraph  (a)  heading,  paragraphs  (a)(4) 
and  (b)(2)  are  revised  to  read  as  follows: 


1227.12    Stsierssalon. 

(a)  General  prohibitions.  The 
prohibitions  of  section  9  of  the  Act  (16 
U.S.C  1538)  and  the  following 
regulatory  provisions  shall  apply  to  the 
eastern  popidation  of  Steller  sea  lions: 
•       *       •        •        • 

(4)  Commercial  Fishing  Operations. 
The  incidental  mortality  and  serious 
injury  of  endangered  and  threatened 
Steller  sea  lions  in  commercial  fisheries 
can  be  authorized  in  compliance  with 
sections  101(a)(5)  and  118  of  the  Marine 
Manunal  Protection  Act 

(b)*  *  • 

(2)  Official  activities.  The  taking  of 
Steller  sea  lions  must  be  reported  within 
30  days  to  the  Regional  Administrator. 
Alaska  Region.  Paragraph  (a)  of  this 
section  does  not  prohibit  or  restrict  a 
Federal,  state  or  local  government 
official,  or  his  or  her  designee,  who  is 
acting  in  the  course  of  official  duties 
from: 

(i)  Taking  a  Steller  sea  lion  in  a 
humane  manner,  if  the  taking  is  for  the 
protection  or  welfare  of  the  animal,  the 
protection  of  the  public  health  and 
welfare,  or  the  nonlethal  removal  of 
nuisance  animals;  or 

(ii)  Entering  the  buffer  areas  to 
perform  activities  that  are  necessary  for 
national  defense,  or  the  performance  of 
nther  legitimate  governmental  activities. 

(FR  Doc  97-11668  Filed  4-30-97;  4:00  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharfc 
Administration 

50  CFR  Part  660 

pocket  No.  970429101-7101-01;  LD. 
042497B] 

RIN064S-AJ09 

Hsherlas  Off  West  Coast  and  Western 
Pacific  Statss;  Wast  Coast  Salmon 
Fisherias;  1997  Management  Maasuras 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  Naticmal  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Annual  management  measures 

for  the  ocean  salmon  fishery;  request  for 

comments. 

SUlMUftY:  NMFS  establishes  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oreg(Hi.  and  Califcmiia  for  1997  and  for 
1998  salmon  seasons  opening  earlio' 
than  May  1, 1998.  Specific  fishery 
management  measures  vary  by  fishery 


and  area.  The  measures  establish  fishing 
areas,  seasons,  quotas,  legal  gear, 
recreational  fishing  days  and  catch  . 
limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
zone  (3-200  nautical  miles  (nm))  off 
Washington,  Oregcm.  and  California. 
These  management  measures  are 
intended  to  prevent  overfishing  and  to 
apportion  the  ocean  harvest  equitably 
among  treaty  Indian  and  non-treaty 
commercial  and  recreaticmal  fisheries. 
The  measures  are  intended  to  allow  a 
portion  of  the  salmon  runs  to  escapelthe 
ocean  fisheries  to  provide  for  spawning 
escapement  and  inside  fisheries. 

DATES:  Effiective  from  0001  hours  Pacific 
Daylight  Time  (P.d.t),  May  1, 1997, 
until  the  efiiective  date  of  the  1998 
management  measures,  as  published  in 
the  Federal  Register.  Conunents  must  be% 
received  by  June  4, 1997. 

ADDRESSES:  Comments  on  the 
management  measiues  and  related 
environmental  assessment  (EA)  may  be 
sent  to  William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  R^on, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  N.E.,  Seattle,  WA 
98115-0070;  or  William  Hogarth,  Acting 
Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard. 
Stiite  4200.  Long  Beach,  CA  90802- 
4213.  Copies  of  the  EA  and  other 
documents  cited  in  this  notice  are 
available  from  Larry  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  S.W.  Fifth  Ave..  Suite 
224,  Portland,  OR  97201. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Robinson  at  206-52&-6140,  or 
Rodney  Mclnnis  at  562-980-4030. 

SUPPI.EMENTARY  MFORMATION: 

Background 

The  ocean  salmon  fisheries  in  the 
exclusive  economic  zone  off 
Washington.  Oegon,  and  California  (the 
fishery  management  area  (FMA))  are 
managed  under  a  "framewori^"  fishery 
management  plan — the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California  (FMP)  was  develof>ed, 
approved  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  at  50  CFR  part  660.  subpart 
H.  provide  the  mechanism  for  making 
preseason  and  inseason  adjustments  to 
the  management  measures,  within  limits 
set  by  the  FMP.  by  notification  in  the 
Federal  Register. 
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These  management  measures  for  the 
1997  and  pre-May  1998  ocean  salmon 
fisheries  were  recommended  by  the 
Pacific  Fishery  Management  Council 
(Council)  at  its  April  8-11. 1997, 
meeting. 

Sdwduk  Used  To  Establish  1997 
Management  Measures 

In  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report,  "Review  of 

1996  Ocean  Salmon  Fisheries," 
summarizes  the  1996  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1996.  The  second  report, 
"Preseason  Report  I  Stock  Abundance 
Analysis  for  1997  Ocean  Salmon 
Fisheries,"  provides  the  1997  salmon 
stock  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  the  1996 
regulations  or  regulatory  procedures 
were  applied  to  the  1997  stock 
abundances. 

The  Council  met  on  March  4-7, 1997, 
in  Portland,  OR,  to  develop  proposed 
management  options  for  1997.  Three 
commercial  and  three  recreational 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment  These  options  presented 
various  combinations  of  management 
measures  designed  to  protect  numerous 
weak  stocks  of  coho  and  chinook 
salmon  and  provide  for  ocean  harvests 
of  more  abimdant  stocks.  The  options 
provided  for  retention  of  chinook 
salmon  in  non-treaty  fisheries  north  of 
Cape  Falcon,  OR,  for  the  first  time  since 
1993,  and  no  retention  of  coho  salmon 
south  of  Cape  Falcon  for  the  third 
consecutive  year.  After  the  March 
Coiinril  meeting,  the  STT  and  Council 
staff  economist  prepared  a  third  report, 
"Preseason  Report  n  Analysis  of 
Proposed  R^ulatory  Options  for  1997 
Ocean  Salmon  Fisheries,"  which 
analyzes  the  effiects  of  the  proposed 

1997  management  options.  This  report 
also  was  made  available  to  the  Council, 
its  advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  March  31  and  April 
1, 1997,  in  Westport,  WA;  Astoria  and 
North  Bend,  OR;  and  Eureka.  CA. 

The  Council  met  on  April  8-11, 1997, 
in  Millbrae,  CA,  to  adopt  its  final  1997 
recommendations.  Following  the  April 
Council  meeting,  the  STT  and  Council 
staff  economist  prepared  a  fourth  report, 
"Preseason  Report  m  Analysis  of 
Council-Adopted  Management 
Measures  for  1997  Ocean  Salmon 
Fisheries,"  which  analyzes  the 
environmental  and  socio-economic 


effects  of  the  Council's  final 
recommendations.  This  report  also  was 
made  available  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Aside  bom  salmon  species  listed  and 
proposed  for  listing  under  the 
Endangered  Species  Act  (ESA) 
discussed  below,  the  primary  resource 
concerns  are  for  Klamath  River  £all 
chinook,  lower  Columbia  River  fall 
chinook  stocks,  Oregon  coastal  natural 
coho,  and  Washington  coastal  and  Puget 
Sound  natural  coho.  Management  of  all 
of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal.  State,  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  fall  chinook 
stocks  are  abundant  compared  to  other 
chinook  stocks  of  the  Pacific  coast.  The 
Central  Valley  Index  of  abundance  of 
combined  Central  Valley  chinook  stocks 
is  projected  to  be  849,000  fish  for  1997, 
the  highest  predicted  since  1990  and  17 
percent  above  the  postseason  estimate  of 
the  index  for  1996.  The  spawning 
escapement  of  Sacramento  River  adult 
fall  chinook  was  244,400  adults  in  1996, 
well  above  the  escapement  goal  range  of 
122,000  to  180,000  adult  spawners. 

Winter  chinook  fit)m  the  Sacramento 
River  are  listed  under  the  ESA  as  an 
endangered  species  (59  FR  440,  January 
4. 1994).  The  1996  spawning  run  size 
was  estimated  to  be  approximately  600 
adults,  2.3  times  the  estimated  1993 
adult  escapement.  Neither  preseason 
nor  postseason  estimates  of  ocean 
abundance  are  available  for  winter 
chinook,  but  the  nm  is  expected  to 
remain  extremely  depressed  in  1997. 

Klamath  River  fall  chinook  ocean 
abundance  is  projected  to  be  155,400 
age-3  and  age-4  fiish  at  the  beginning  of 
the  fishing  season.  The  abiuidance 
forecast  is  45  percent  below  the  1996 
postseason  abundance  estimate  and  46 
percent  below  the  average  postseason 
estimates  for  1987-1996.  The  spawning 
escapement  goal  for  the  stock  is  33-34 
percent  of  the  potential  natural  adults 
but  no  fewer  than  35,000  natural 
spawners  (fish  that  spawn  outside  of 
hatcheries).  The  natiu^l  spawning 
escapement  in  1996  was  81,000  adults, 
about  half  of  the  1995  escapement  of 
161,800  adults. 

Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon 
streams,  and  north-migrating  chinook 
stocks  which  generally  originate  in 
central  and  northern  Oregon  streams. 
Abundance  of  south-migrating  and 
localized  stocks  is  expected  to  be 


similar  to  the  levels  observed  in  1996. 
These  stocks  are  important  contributors 
to  ocean  fisheries  off  Oregon  and 
northern  California.  The  generalized 
expectation  for  north-migrating  stocks  is 
for  a  continuation  of  average  to  above- 
average  abundance  as  observed  in  recent 
years.  These  stocks  contribute  primarily 
to  ocean  fisheries  off  British  Columbia 
and  Alaska.  It  is  expected  that  the 
aggregate  Oregon  coastal  natural 
chinook  spawning  escapement  goal  of 
150,000  to  200,000  naturally  spawning 
adults  will  be  met  in  1997. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows: 

1.  Upper  Columbia  River  spring  and 
siunmer  chinook.  Numbers  of  upriver 
spring  chinook  predicted  to  retiun  to 
the  river  in  1997  are  67,800  fish,  32 
percent  above  the  1996  return  of  51,500 
adult  fish,  and  20  percent  above  the 
1979-1984  average  return  of  56,600  fish. 
The  1996  stock  status  indicates 
improvement  from  the  record  low  return 
in  1994,  but  also  a  continuation  of  the 
depressed  status  of  this  stock.  Recent 
improvements  in  1985-1990  and  1992- 
1993  from  the  poor  returns  in  the  early 
1980s  are  primarily  the  result  of 
increases  of  hatchery  stocks.  The  natural 
stock  component  remains  severely 
depressed.  Ocean  escapement  is 
expected  to  be  significantly  below  the 
goal  of  115,000  adults  counted  at 
Bonneville  Dam.  Upriver  spring  chinook 
are  affiected  only  slightly  by  ocean 
harvests  in  Council  area  fisheries,  with 
the  contribution  of  these  stocks  being 
generally  1  percent  or  less  of  the  total 
chinook  catch  north  of  Cape  Falcon,  OR 
Expected  ocean  escapement  of  adult 
upriver  summer  chinook  is  16,700  fish, 
the  third  lowest  on  record.  The  1997 
stock  status  remains  extremely 
depressed,  with  a  retiun  of  16,700  fish 
being  only  21  percent  of  the  lower  end 
of  the  spawning  escapement  goal  range 
of  80,000  to  90,000  adults  counted  at 
Bonneville  Dam.  Upriver  summer 
chinook  migrate  to  the  far  north  and  are 
not  a  major  contributor  to  ocean 
fisheries  off  Washington  and  Oregon. 
Snake  River  spring  and  summer  chinook 
are  listed  as  threatened  under  the  ESA 
(57  FR  14653,  April  22, 1992). 

2.  Lower  Columbia  River  spring 
chinook.  Willamette  River  spring 
chinook  returns  are  projected  to  be 
30,000  fish.  14  percent  below  the 
observed  1996  run  of  34,800  fish,  and 
the  fourth  consecutive  year  that  the 
adult  return  is  less  than  50,000  fish. 
Lower  Columbia  River  spring  chinook 
stocks  are  important  contributors  to 
Council  area  fishery  catches  north  of 
Cape  Falcon;  Willamette  River  spring 
chinook  stocks  generally  contribute  to 
Canadian  and  Alaskan  ocean  fisheries. 


3.  Columbia  River  fall  chinook. 
Abundance  estimates  are  made  for  five 
distinct  foil  chinook  stock  units,  as 
follows. 

a.  Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  166,400 
adults,  16  percent  above  the  1996  actual 
return  of  143,200  adults,  and  109 
percent  above  the  1979-1983  average 
return  of  79,500  adults.  This  stock  has 

a  northern  ocean  migratory  pattern  and 
constitutes  less  than  10  percent  of 
Council  area  fisheries  north  of  Cape 
Falcon. 

b.  Lower  river  natiual  fall  chinook 
ocean  escapement  is  forecast  at  7,500 
adults,  49  {>ercent  below  the  1996  run 
size  of  14,600  adults. 

c.  Lower  river  hatchery  fall  chinook 
ocean  escapement  is  forecast  at  54,200 
adults.  28  percent  below  the  1996 
observed  return  of  75,500  adults.  This 
stock  has  declined  sharply  since  the 
record  high  return  in  1987  to  a  record 
low  return  in  1995.  Lower  Coliunbia 
River  fall  chinook  stocks  normally 
account  for  more  than  half  the  total 
catch  in  Coimdl  area  fisheries  north  of 
Cape  Falcon,  with  lower  river  hatchery 
fall  chinook  being  the  single  largest 
contributing  stock. 

d.  Spring  Creek  hatchery  fall  chinook 
ocean  escapement  is  projected  to  be 
21,900  adults,  34  percent  below  the 
1996  observed  return  of  33,100  adults; 
the  1986-1990  average  return  was 
16,700  adults,  a  recent  5-year  period  of 
poor  returns.  The  Spring  Creek  hatchery 
fall  chinook  stock  generally  has  been 
rebuilding  slowly  since  the  record  low 
retmn  in  1987. 

e.  Mid-Columbia  bright  fall  chinook 
ocean  escapement  is  projected  to  be 
72,100  adults,  21  percent  above  the 
1996  return  of  59,700  adults. 

4.  Snake  River  wild  fall  chinook. 
Snake  River  wild  fall  chinook  are  listed 
under  the  ESA  as  a  threatened  species 
(57  FR  14653,  April  22, 1992). 
Information  on  tiie  stock's  ocean 
distribution  and  fishery  impacts  are  not 
available.  Attempts  to  evaluate  fishery 
impacts  on  Snake  River  fall  chinook 
have  used  the  Lyons  Ferry  Hatchery 
stock  to  represent  Snake  River  wild  fall 
chinook.  llie  Lyons  Ferry  stock  is 
widely  distributed  and  harvested  by 
ocean  fisheries  from  southern  California 
to  Alaska. 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  the  far 
.  north  and  are  affected  insignificantly  by 
ocean  harvests  from  Cape  Falcon  to  the 
U.S.-Canada  border. 

Coho  Salmon  Stocks 

Central  California  coast  coho  were 
listed  as  a  threatened  species  under  the 
ESA  in  1996  (61  FR  56138,  October  31, 


1996),  and  southern  Oregon/northern 
California  coast  coho  were  determined 
by  the  Assistant  Administrator,  NMFS, 
to  be  threatened  species  on  April  25, 
1997.  Coho  populations  in  California 
have  not  been  monitored  closely  in  the 
past,  and  no  forecasts  of  the  ocean 
abundance  of  coho  originating  from 
California  are  available;  these  runs  have 
been  generally  at  low  abundance  levels 
for  many  years. 

Oregon  coastal  and  Columbia  River 
coho  stocks  are  the  primary  components 
of  the  Oregon  Production  Index  [OPl], 
an  annual  index  of  coho  abundance 
from  Leadbetter  Point,  WA,  to  the  U.S.- 
Mexico border.  Beginning  in  1988,  the 
Council  adopted  revised  estimation 
procedures  that  were  expected  to  more 
accurately  predict  abundance  of  the 
following  individual  OPI  area  stock 
components:  Public  hatchery,  private 
hatchery,  Oregon  coastal  natural  (OCN) 
for  rivers  and  lakes,  and  Salmon  Trout 
Enhancement  Program.  Prediction 
methodologies  are  described  in  the 
'  Council's  "Preseason  Repmrt  I  Stock 
Abundance  Analysis  for  1988  Ocean 
Salmon  Fisheries."  In  response  to  the 
extremely  low  abundances  in  1994, 
some  changes  to  the  abundance 
predictors  were  implemented  as 
described  in  the  Council's  "Preseason 
Report  I  Stock  Abundance  Analysis  for 
1994  Ocean  Salmon  Fisheries."  The 
1997  OPI  is  forecast  to  be  463,800  coho, 
24  {>ercent  above  the  1996  preseason 
forecast  of  372,800  coho,  and  62  percent 
above  the  1996  observed  level  of 
286,600  coho.  The  1997  estimate  for 
OCN  is  86,400  coho,  37  percent  above 
the  1996  preseason  forecast  of  63,200 
coho,  and  16  percent  below  the  1996 
observed  level  of  102.900  coho.  The 
1996  spawning  escapement  of  the  OCN 
stock  was  88,100  fish,  the  largest  for  at 
least  the  last  7  years. 

Most  Washington  coastal  natiual  coho 
stocks  and  Puget  Sound  combined 
natiual  coho  stocks  are  expected  to  be 
less  abundant  in  1997  than  forecast  in  ' 
1996.  Abundances  for  Washington 
coastal  stocks  of  Grays  Harbor,  Queets 
River,  Hoh  River,  and  Quillayute  River 
foil  natural  coho  are  projected  to  be 
below  the  1996  preseason  predictions 
by  79  percent,  48  percent,  33  percent, 
and  32  percent,  respectively. 
Abundances  for  Puget  Soimd  stocks  of 
Skagit  River,  Stillaguamish  River,  Hood 
Canal,  and  Strait  of  Juan  de  Fuca  natural 
coho  are  projected  to  be  135  percent 
above,  30  percent  below,  212  percent 
above,  and  39  percent  below  the  1996 
preseason  predictions,  respectively. 
Many  natural  coho  run  sizes  are  forecast 
to  be  well  below  maximum  sustainable 
yield  (MSY)  spawning  escapement 
goals.  Abundance  forecasts  for  coho 


hatchery  production  range  from  9 
percent  above  to  64  percent  below  1996 
expectations  for  Washington  coastal 
stocks  and  11  percent  below  the  1996 
forecast  for  Puget  Sound  combined 
stocks. 

Pink  Salmon  Stocks 

Major  pink  salmon  nms  retiun  to  the 
Fraser  River  and  Puget  Sound  only  in 
odd-numbered  years.  In  1997, 
abundance  expectations  are  for  11.4 
million  Fraser  River  pink  salmon  and 
1.7  million  (preliminary)  Puget  Sound 
pink  salmon. 

Management  Measures  for  1997 

The  Council  recommended  allowable 
ocean  harvest  levels  and  management 
measures  for  1997  designed  to  apportion 
the  burden  of  protecting  the  weak  stocks 
discussed  above  equitably  among  ocean 
fisheries  and  to  allow  maximum  harvest 
of  natural  and  hatchery  runs  surplus  to 
inside  fishery  and  spawning  needs. 
NMFS  finds  the  Council's 
recommendations  responsive  to  the 
goals  of  the  FMP,  the  requirements  of 
the  resource,  and  the  socio-economic 
factors  affecting  resource  users.  The 
recommendations  are  consistent  with 
requirements  of  the  MagnusonrStevens 
Act  and  other  applicable  law,  including 
the  ESA,  and  U.S.  obligations  to  Indian 
tribes  with  Federally  recognized  fishing 
rights.  Accordingly,  NMFS  hearby 
adopts  them. 

Off  central  California,  the  1997 
management  measures  are  some  of  the 
most  restrictive  ever  established.  The 
salmon  seasons  are  also  reduced 
compared  to  the  season  options  adopted 
by  the  Council  for  pubUc  review  in 
March.  At  the  April  Council  meeting, 
the  STT:  (1)  Implemented  Council- 
approved  changes  to  the  Klamath  River 
fall  chinook  ocean  harvest  model  in 
order  to  compensate  for  a  previously 
unrecognized  underestimation  of 
Klamath  River  chinook  impacts  in 
fisheries  south  of  Point  Arena,  and  (2) 
discovered  that  effort  scalars  used  by 
the  STT  to  model  Snake  River  foil 
chinook  impacts  for  the  March  options 
were  incorrect.  Together,  these  changes 
resulted  in  more  restrictive  seasons  than 
the  options  that  had  been  developed  at 
the  March  Council  meeting  and  that 
were  subject  to  public  comment  and 
public  hearings  prior  to  the  April 
Council  meeting. 

A.  South  of  Cape  Falcon 

In  the  area  south  of  Cape  Falcon,  the 
management  measures  reflect  the  need 
to  achieve  the  minimum  spawning 
escapement  goal  for  Klamath  River  fall 
chinook  and  ESA  requirements  for 
listed  species  which  include  Snake 
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River  fall  chinook,  Sacramento  River 
winter  chinook,  southern  Oregon/ 
northern  California  coast  coho,  and 
central  California  coast  coho. 

In  a  March  8, 1996,  biological  opinion 
that  considered  the  impacts  to  salmon 
species  listed  under  the  ESA  resulting 
from  fisheries  conducted  in 
conformance  with  the  FMP,  NMFS 
determined  that  the  continued  existence 
of  Sacramento  River  winter  chinook  was 
likely  to  be  jeopardized.  The  biological 
opinion  identified  Reasonable  and 
Prudent  Alternatives  (RPA)  to  avoid 
jeopardy:  specifically,  NMFS  required 
that  all  harvest-related  impacts  to  the 
Sacramento  River  winter  chinook 
population  be  reduced  by  a  level  that 
would  achieve  a  35-percent  increase  in 
the  spawner-to-spawner  replacement 
rate  over  a  1989-1991  base  period. 
Based  on  new  information  and 
additional  analysis.  ^4MFS  reinitiated 
consultation  and,  in  a  February  18, 
1997,  addendum  to  the  biological 
opinion,  determined  that  a  31-percent 
increase  in  the  spawner-to-spawner 
replacement  rate  over  a  base  period  of 
1989-1993  would  provide  sufficient 
protection  to  the  winter  chinook 
population  to  avoid  jeopardizing  the 
run's  continued  existence. 

The  Council  analyzed  the  impacts  of 
the  proposed  seasons  on  Snake  River 
spring/summer  and  fall  chinook  stocks, 
listed  as  threatened  species  under  the 
ESA.  For  Snake  River  wild  spring  and 
stmmier  chinook,  the  available 
information  indicates  that  it  is  highly 
unlikely  that  these  fish  are  impacted  by 
Council  area  fisheries.  For  Snake  River 
wild  fall  chinook.  NMFS  determined  in 
its  March  8, 1996,  biological  opinion 
that  the  fisheries  conducted  under  the 
FMP  were  likely  to  jeopardize  that 
stock's  continued  existence.  The  RPA 
requires  the  Council  to  manage  the 
ocean  salmon  fisheries  within  the 
jurisdiction  of  the  Council  to  ensure  the 
impacts  of  the  annual  management 
measures  on  Snake  River  wild  fall 
chinook  of  either  all  U.S.  ocean  fisheries 
or  all  U.S.  and  Canadian  ocean  fisheries 
combined  are  no  more  than  50  percent 
or  70  percent,  respectively,  of  the  1988- 
1993  average  exploitation  rate.  The  STT 
estimated  a  30-percent  reduction  in  the 
ocean  exploitation  rate  for  all  ocean 
fisheries  under  the  Council's 
recommended  measures  compared  to 
the  1988-1993  average. 

Snake  River  fall  chinook  are 
distributed  widely  throughout  Coimcil 
fisheries  and  in  both  Canadian  and 
Alaskan  fisheries.  The  greatest 
incidence  of  Snake  River  fall  chinook  in 
Council  fisheries  is  north  of  Cape 
Falcon  and  south  of  Cape  Falcon  off  the 
Oregon  coast.  The  incidence  diminishes 


further  south  and  reaches  a  very  low 
level  off  southern  California.  In  order  to 
meet  the  Snake  River  fall  chinook  RPA, 
the  Council  attempted  to  balance 
necessary  fishery  restrictions  up  and 
down  the  entire  coast. 

Southern  and  central  California 
fisheries  were  constrained:  (1)  To  meet 
the  Klamath  River  fall  chinook 
spawning  escapement  floor;  (2)  to  meet 
the  Sacramento  River  winter  chinook 
RPA:  and  (3)  to  meet  the  Snake  River 
fall  chinook  RPA.  As  a  consequence  of 
these  restrictions,  the  escapement  of 
Central  Valley  fall  chinook  will  exceed 
substantially  its  escapement  goal. 

The  Council  recommended  the 
continued  use  of  an  increase  in  the 
minimum  size  limit  in  the  recreational 
fishery  south  of  Horse  Mountain  to  24 
inches  (61.0  cm),  in  conjimction  with 
restricted  seasons  in  order  to  reduce 
incidental  ocean  harvest  of  Sacramento 
River  winter  chinook.  The  Council 
reviewed  a  recent  California  Department 
of  Fish  and  Game  study  on  the  mortality 
rate  of  salmon  released  in  the  California 
recreational  fishery  and  increased  the 
hook-and-release  mortality  rates 
associated  with  mooching  using  "circle" 
and  "J"  hooks  consistent  with  the  study 
results.  The  Council  recommended  that 
gear  restrictions  for  recreational 
fisheries  off  California  implemented  in 
1996  be  continued  with  certain 
modifications  to  minimize  hook-and- 
release  mortality. 

In  addition,  the  Council 
recommended  a  July  and  August  trial 
recreational  fishery  between  Point  Reyes 
and  Pigeon  Point,  CA,  in  which  once 
caught,  no  salmon  except  coho  can  be 
released  and  the  chinook  bag  limit  is  the 
first  two  salmon  caught  (exduding 
coho)  with  no  minimum  size  limit.  Any 
coho  salmon  caught  must  be  released. 

Since  completion  of  the  March  8, 
1996,  opinion,  additional  species  have 
been  listed  under  the  ESA  Uiat  may  be 
affected  by  ocean  fisheries  including 
central  California  coast  coho,  southern 
Oregonynorthem  California  coast  coho, 
and  Umpqua  River  searun  cutthroat 
trout.  Additional  species  are  currently 
being  considered  for  listing,  including  a 
number  of  steelhead  populations.  In  a 
February  26, 1997,  letter  to  the  Council, 
NMFS  provided  guidance  on  protective 
measures  for  coho  for  the  1997  season 
only.  NMFS  required  that  Council 
fisheries  be  managed  so  that  the  total 
harvest  mortality  to  OCN  coho  from  all 
fisheries  does  not  exceed  13  percent, 
and  that  coho  retention  be  prohibited  in 
all  catch  areas  that  significantly  impact 
listed  coho.  In  accordance  with  the 
NMFS  guidance,  the  Council's 
recommendations  result  in  an  11- 
percent  exploitation  rate  impact  for 


OCN  coho  and  no  retention  of  coho 
south  of  Cape  Falcon  for  the  third 
consecutive  year.  NMFS  also  stated  that 
ocean  fishery  management  actions 
specifically  designed  for  the  protection 
of  Umpqua  River  searun  cutthroat  trout 
and  steelhead  are  not  necessary.  In  an 
April  30, 1997.  supplemental  biological 
opinion.  NMFS  concluded  that 
incidental  fishery  impacts  that  occur  in 
the  ocean  salmon  fishery  proposed  for 
the  period  from  May  1, 1997,  through 
April  30, 1998  (or  until  the  effective 
date  of  the  1998  management  measures), 
will  not  jeopardize  the  continued 
existence  of  central  California  coast 
coho,  southern  Oregon/northern 
Cahfomia  coast  coho,  Um{>qua  River 
searun  cutthroat  trout,  or  any  of  the 
populations  of  steelhead  proposed  for 
listing. 

The  California  Fish  and  Game 
Commission  (Commission)  regulates 
sport  fishing  in  California  waters.  In  an 
April  7, 1997,  letter,  the  Commission 
notified  the  Council  that  it  is 
considering  an  in-river  sport  fishery 
allocation  within  the  range  of  15  to  33 
percent  of  the  non-tribal  allocation, 
higher  than  has  existed  in  recent  years. 
The  Commission  will  set  harvest  levels 
for  in-river  sport  fisheries  at  its  June  13. 
1997,  meeting.  The  Klamath  River 
Fishery  Management  Council 
considered  in-river  sport  allocations  of 
15  p>ercent  and  33  percent  and 
recommended  to  the  Council  and  the 
Commission  an  in-river  sport  allocation 
of  15  percent.  The  Council  adopted 
management  measures  based  on  in-river 
sport  fishery  impacts  being  modeled  at 
15  percent  of  the  non-tribal  allocation. 
Modeling  by  the  STT  indicates  that  an 
in-river  sport  harvest  allocation  of  15 
percent,  in  conjunction  with  the 
management  measures  implemented 
through  this  notice,  is  predicted  to 
achieve  the  natiual  spawner  escapement 
floor  for  Klamath  River  fall  chinook  of 
35,000  adults  and  provide  for  a  tribal 
harvest  of  half  of  the  available  harvest. 
NMFS  approval  of  the  Council's 
recommendations  is  based  on  the 
assimiption  that  the  Commission  will 
set  an  in-river  sport  harvest  at  15 
percent  of  the  non-tribal  allocation. 
Should  the  Conunission  approve  an 
allocation  higher  than  15  percent, 
NMFS  will  implement  adjustments  to 
ocean  fisheries  that  will  achieve  the 
Klamath  River  fall  chinook  spawning 
escapement  goal  and  allow  for  a  tribal 
harvest  of  half  of  the  available  harvest. 

Commercial  Troll  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  commercial  troll  fishing 
seasons  south  of  Cape  Falcon  are 


restricted  to  all  salmon  species  except 
coho  salmon.  Off  California,  no  more 
than  six  lines  are  allowed  per  vessel.  Off 
Oregon,  no  more  than  four  spreads  are 
allowed  jper  line. 

From  Point  San  Pedro,  CA,  to  the 
U.S.-Mexico  border,  the  commercial 
fishery  will  open  May  1  through  May 
31,  then  reopen  June  23  through  July  18 
and  September  1  through  September  30. 

From  Point  Lopez  to  Point  Mugu,  CA. 
the  commercial  fishery  opened  April  15 
and  was  scheduled  to  continue  through 
the  earlier  of  April  28,  but  closed  April 
22  upon  attainment  of  the  10,000 
chinook  quota. 

From  Point  Reyes  to  Point  San  Pedro, 
CA,  the  commercial  fishery  will  open 
July  1  through  September  30. 

From  Point  Arena  to  Point  Reyes,  CA, 
the  commercial  fishery  will  open  July 
16  through  September  30. 

From  Horse  Mountain  to  Point  Arena, 
CA,  the  commercial  fishery  will  open 
September  1  through  September  30. 

From  the  Oregon-CaUtomia  border  to 
Humboldt  South  Jetty,  CA.  the 
commercial  fishery  will  open  September 
1  and  continue  through  the  earlier  of 
September  30  or  attainment  of  the  6,000 
chinook  quota.  Restrictions  include:  (1) 
A  landing  limit  of  no  more  than  30  fish 
per  day;  (2)  all  fish  caught  in  this 
subarea  must  be  landed  within  the 
subarea;  and  (3)  closure  of  the  Klamath 
Control  Zone. 

From  Cape  Arago,  OR,  to  the  Oregon- 
California  border,  the  commercial 
fishery,  which  opened  April  15,  will 
continue  through  the  earlier  of  May  31 
or  attainment  of  the  5,300  chinook 
quota.  If  sufficient  quota  remains  after 
May  31,  the  fishery  will  reopen  only 
between  Cape  Arago  and  Hiunbug 
Mountain,  OR,  from  June  1  and 
continue  through  the  earlier  of  June  30 
or  attainment  of  the  remaining  chinook 
quota. 

From  Sisters  Rocks  to  Mack  Arch,  OR, 
the  commercial  fishery  will  open 
August  1  and  continue  throu^  the 
earlier  of  August  31  or  attainment  of  the 
3,000  chinook  quota.  The  fishery  will 
follow  a  cycle  of  2  days  open  and  2  days 
closed.  The  days  of>en  may  be  adjusted 
inseason  if  necessary  to  manage  the 
fishery.  The  open  area  is  restricted  to 
only  0-4  nm  (7.4  km)  of  shore. . 

From  Cape  Arago  to  Hiunbug 
Mountain,  OR,  the  commercial  fishery 
will  open  August  1  and  continue 
through  the  earlier  of  August  31  or 
attainment  of  the  8,800  chinook  quota, 
then  reopen  September  1  and  continue 
through  the  earlier  of  October  31  or 
attainment  of  the  10,000  chinook  quota. 

From  Cape  Falcon  to  Cape  Arago,  OR, 
the  commercial  fishery,  which  opened 
on  April  15,  will  continue  through  June 


27,  then  reopen  August  1  through 
Augiist  31  and  September  4  through 
October  31. 

Recreatioiial  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  recreational  fishing  seasons 
south  of  Cape  Falcon  are  restricted  to  all 
salmon  species  except  coho  salmon. 
North  of  Point  Conception,  persons 
fishing  for  salmon  and  persons  fishing 
&t>m  a  boat  with  salmon  on  board  may 
use  no  more  than  one  rod  per  angler. 
From  Horse  Moimtain  to  Point 
Conception,  CA,  the  following 
restrictions  apply  when  fishing  with 
bait  and  any  combinaticm  of  weights 
measuring  1  lb  or  less: 

1.  From  May  1  through  September 
1. — No  more  than  two  barbless  hooks 
may  be  used  per  line.  When  using  two 
barbless  hooks,  the  terminal  (lower) 
hook  must  be  no  less  than  ^/a  inch  (1.9 
cm)  when  measured  from  the  hook 
point  to  the  shank  and  the  upper  hook 
no  less  than  Vs  inch  (1.6  cm)  when 
measured  from  the  hook  point  to  the 
shank;  the  distance  between  the  two 
hooks  must  not  exceed  5  inches  (12.7 
cm)  when  measured  from  the  top  of  the 
eye  of  the  top  hook  to  the  inner  base  of 
the  lower  hook,  and  both  hooks  must  be 
permanently  tied  in  place  (hard  tied). 
When  using  a  single  hook,  the  hook 
must  be  no  less  than  Va  inch  (1.9  cm) 
from  the  hook  point  to  the  shank.  See 
"exceptions"  below. 

2.  Beginning  September  2  (and 
continuing  into  1998). — No  more  than 
two  hooks  may  be  used  per  line.  All 
hooks  must  be  barbless  "circle"  hooks. 
A  circle  hook  is  defined  as  a  hook  with 
a  generally  circular  shape,  and  a  point 
that  turns  inward  to  the  shank  at 
approximately  a  90  degree  angle.  See 
"exceptions"  below.  At  the  November 
1997  Council  meeting,  these  special  gear 
restrictions  will  be  reviewed  and  may  be 
modified. 

Exceptions. — ^Hook  size  and  hook  type 
restrictions  do  not  apply  when  artificial 
lures  are  used  except  that  hooks  must  be 
barbless.  Artificial  lures  include,  but  are 
not  limited  to,  any  lure  constructed  with 
a  lead  head,  metal  bars  or  spoons 
designed  to  attract  fish.  Artificial  lures 
do  not  include  "J"  hooks  with  only 
beads,  yam,  feathers  and  bait  attached, 
including  scented  and  flavored  artificial 
baits. 

From  Pigecm  Point.  CA.  to  the  U.S.- 
Mexico border,  the  recreational  fishery, 
which  opened  on  March  15.  will 
continue  through  October  19  with  a 
two-fish  daily  bag  limit. 

From  Point  Arena  to  Pigeon  Point. 
CA,  the  recreational  fishery,  which 
opened  on  March  29,  will  continue 


through  November  2  with  a  two-fish 
daily  bag  limit.  Between  Point  Reyes 
and  Pigeon  Point,  CA,  from  July  1 
through  September  1,  the  daily  bag  limit 
will  be  the  first  two  fish  (no  size  limit) 
and  the  special  gear  restrictions  do  not 
apply. 

Prom  Horse  Mountain  to  Point  Arena, 
CA,  the  recreational  fishery,  which 
opened  on  February  15  (the  nearest 
Satiuxlay  to  February  15),  will  continue 
through  July  6  then  reopen  August  1 
throi^  November  16  (the  nearest 
Sunday  to  November  15)  with  a  two-fish 
daily  baa  limit  for  both  seasons. 

From  Hiunbug  Mountain,  OR.  to 
Horse  Mountain,  CA.  the  recreational 
fishery  will  open  May  24  through  May 
30,  then  reopen  Jime  17  through  July  6 
and  August  12  through  September  14. 
All  seasons  include  a  one-fish  daily  bag 
limit,  but  no  more  than  four  fish  in  7 
consecutive  days,  and  closxire  of  the 
Klamath  Control  Zone. 

From  Cape  Falcon  to  Humbug 
Moimtain,  OR,  the  recreational  fishery, 
which  opened  April  15.  will  continue 
through  July  6,  then  reopen  August  1 
throu^  October  31.  BoUi  seasons 
include  a  two-fish  daily  bag  limit,  but 
no  more  than  six  fish  in  7  consecutive 
days.  Legal  gear  is  limited  to  artificial 
lures,  plugs,  or  bait  no  less  than  6  , 

inches  (15.2  cm)  long  (excluding  hooks 
and  swivels)  with  no  more  than  two 
single  point,  single  shank  barbless 
hooks;  divers  are  prohibited;  flashers  are 
prohibited  until  May  1  and  then  may 
only  be  used  with  downriggers. 

B.  North  of  Cape  Falcon 

From  the  U.S.-Canada  border  to  Cape 
Falcon,  ocean  fisheries  are  managed  to 
protect  depressed  lower  Columbia  River 
fall  chinook  salmon  and  Washington 
coastal  and  Puget  Sound  natural  coho 
salmon  stocks  and  to  meet  ESA 
requirements  for  Snake  River  fall 
chinook  salmon.  Ocean  treaty  and  non- 
treaty  harvests  and  management 
measures  were  based  in  part  on 
negotiations  between  Washington  State 
fishery  managers,  commercial  and 
recreational  fishing  groups,  and  the 
Washington  coastal,  Puget  Sound,  and 
Columbia  River  treaty  Indian  tribes  as 
authorized  by  the  U.S.  District  Court  in 
U.S.  V.  Washington,  U.S.  v.  Oregon,  and 
Hoh  Indian  Tribe  v.  Baldrige. 

Retention  of  chinook  salmon  in  non-    * 
treaty  fisheries  north  of  Cape  Falcon  is 
allowed  for  the  first  time  since  1993.  All 
non-treaty  commercial  troll  and 
recreational  ocean  fisheries  will  be 
limited  by  either  an  overall  16,700 
chinook  quota,  or  impacts  on  critical 
Washington  coastal  and  Puget  Sound 
natural  stocks  equivalent  to  the 
preseason  coho  quota  of  35,000.  A 
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preseason  trade  was  made  of  8,800  coho 
from  the  commercial  troll  Hshery  to  the 
recreational  Bshery  for  3,200  chinook. 

Commercial  Troll  Fisheries 

The  commercial  troll  fishery  for  all 
salmon  except  coho  will  open  between 
the  U.S.-Canada  border  and  Cape 
Falcon,  OR,  on  May  1  and  continue 
through  June  15  or  attainment  of  the 
11,500  chinook  quota. 

Recreational  Fisheries 

Recreational  fisheries  are  divided  into 
fbiu*  subareas.  Opening  dates,  subarea 
quotas,  bag  limits,  and  area  and  gear 
restrictions  are  described  below.  The 
fisheries  in  all  subareas  will  open  July 
21  and  continue  through  the  earlier  of 
September  25  or  attainment  of  the 
respective  subarea  quota.  The 
recreational  fisheries  will  be  limited  by 
overall  catch  quotas  of  5,200  chinook 
and  35,000  coho.  Chinook  guideUnes  for 
the  three  subareas  between  Cape  Alava, 
WA,  and  Cape  Falcon,  OR,  will  provide 
a  basis  for  inseason  management 
measures  to  restrain  chinook  harvest  but 
will  not  serve  as  quotas.  The  coho 
allocated  to  the  subarea  between  the 
U.S.-Canada  border  and  Cape  Alava, 
WA,  is  being  utilized  for  hook-and- 
release  mortality  associated  with  the  all- 
salmon-except-coho  fishery. 

From  Leadbetter  Point,  WA,  to  Cape 
Falcon,  OR.  the  fishery  Avill  be  for  all 
salmon  with  a  17,500  coho  subarea 
quota,  open  Sunday  through  Thursday 
only,  with  a  two-fish  daily  bag  limit,  but 
no  more  than  four  fish  in  7  consecutive 
days,  closed  0-3  miles  (4.8  km)  of  shore 
north  of  the  Columbia  Control  Zone, 
and  closed  in  the  Columbia  Control 
Zone. 

From  the  Queets  River  to  Leadbetter 
Point,  WA,  the  fishery  will  be  for  all 
salmon  with  a  14,000-coho  subarea 
quota,  open  Sunday  through  Thursday 
only,  with  a  two-fish  daily  bag  limit,  but 


no  more  than  four  fish  in  7  consecutive 
days,  and  closed  0-3  miles  (4.8  km)  of 
shore. 

From  Cape  Alava  to  the  Queets  River, 
WA,  the  fishery  will  be  for  all  salmon 
with  a  800-coho  subarea  quota,  open  7 
days  per  week  with  a  two-fish  daily  bag 
limit. 

From  the  U.S.-Canada  border  to  Cape 
Alava,  WA,  the  fishery  will  be  for  all 
salmon  except  coho  with  a  550-chinook 
subarea  quota,  open  seven  days  per 
week  with  a  two-fish  daily  bag  limit. 

Treaty  Indian  Fisheries 

Ocean  salmon  management  measures 
proposed  by  the  treaty  Indian  tribes  are 
part  of  a  comprehensive  package  of 
treaty  hidian  and  non-treaty  salmon 
fisheries  in  the  ocean  and  inside  waters 
agreed  to  by  the  various  parties.  Treaty 
troll  seasons,  minimum  length 
restrictions,  and  gear  restrictions  were 
developed  by  the  tribes  and  agreed  to  by 
the  Council.  Treaty  badian  troll  fisheries 
north  of  Cape  Falcon  are  governed  by 
quotas  of  15,000  chinook  and  12,500 
coho.  The  all-salmon-except-coho 
seasons  open  May  1  and  extend  through 
June  30  if  the  overall  harvest  guideline 
of  7,500  chinook  is  not  reached.  The  all- 
salmon  seasons  open  August  1  and 
extend  through  the  earliest  of  September 
15  or  attainment  of  the  chinook  or  coho 
quotas.  The  minimum  length 
restrictions  for  all  treaty  ocean  fisheries, 
excluding  ceremonial  and  subsistence 
harvest,  is  24  inches  (61.0  cm)  for 
chinook  and  16  inches  (40.6  cm)  for 
coho. 

1998  Fisheries 

The  timing  of  the  March  and  April 
Coimcil  meetings  makes  it  impracticable 
for  the  Coiuicil  to  recommend  fishing 
seasons  that  begin  before  May  1  of  the 
same  year.  Therefore,  1998  fishing 
season  openings  earlier  than  May  1  also 
are  established  in  this  notification.  The 


Coimcil  recommended,  and  NMFS 
concurs,  that  the  following  seasons  will 
open  off  California  in  1998.  From  Point 
Lopez  to  Point  Mugu,  a  commercial 
fishery  for  all  salmon  except  coho  will 
open  April  15  and  continue  through  the 
earlier  of  April  28  or  attainment  of  the 
10,000  chino(^  quota;  all  fish  must  be 
landed  within  the  area.  This  fishery  is 
intended  to  evaluate  the  relative 
contribution  rates  of  Central  Valley, 
Klamath,  and  southern  Oregon  chinook 
stocks  to  catches  off  southern  California. 
The  following  recreational  seasons  have 
two-fish  daily  bag  limits,  a  minimum 
size  limit  of  24  inches  (61.0  cm)  total 
length  for  chinook  salmon,  and  the  same 
special  gear  restrictions  as  in  1997 
between  Horse  Moimtain  and  Point 
Conception  when  fishing  with  bait  and 
any  combination  of  wei^ts  measuring  1 
lb  or  less:  (1)  From  Pigeon  Point  to  the 
U.S.-Mexico  border,  a  recreational 
fishery  for  all  salmon  except  coho  will 
open  March  14;  (2)  from  Point  Arena  to 
Pigeon  Point,  a  recreational  fishery  for 
all  salmon  except  coho  will  open  March 
28;  and  (3)  from  Horse  Mountain  to 
Point  Arena,  a  recreational  fishery  for 
ail  salmon  except  coho  will  open 
February  14. 

At  its  March  1998  meeting,  the 
Council  will  consider  inseason 
recommendations  to  open  commercial 
and  recreational  seasons  for  all  salmon 
except  coho  in  areas  off  Oregon  prior  to 
May  1;  to  modify  the  quota  or  landing 
limits  in  the  commercial  fishery 
between  Point  Lopez  and  Point  Mugu, 
CA;  and  to  open  a  commercial  season 
for  all  salmon  except  coho,  under  a 
quota,  between  Point  San  Pedro  and 
Point  Sur,  CA,  prior  to  May  1. 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  and  approved  by  NMFS  for 
1997  and,  as  specified,  for  1998: 


Table  1.  Cominercial  Management  Measures  for  1997  Ocean  Salmon  Fisheries 

Note:  This  table  contains  important  restrictions  in  parts  A,  B,  C.  and  D  which  must  he  followed  for  lawful  participation  in 
the  fishery. 

A.  Season  Description 

North  of  Cape  Falcon 

Oregon  Department  of  Fish  and  Wildlife 
between  8  a.m.  and  5  p.m.  on  the  day 
of  landing,  or  the  following  weekday  if 
such  landing  occurs  on  a  weekend  or 
outside  office  hours.  The  notification 
shall  include  the  name  of  the  vessel, 
port  where  delivery  will  be  made  and 
the  niunber  of  chinook  landed. 


U.S.-Canada  Border  to  Cape  Falcon 

May  1  through  earlier  of  June  15  or 
11.500  chinook  quota.  All  salmon 
except  coho.  Following  any  closiire  of 
this  fishery,  vessels  must  land  and 
deliver  the  fish  within  48  hours  of  the 
closure.  The  State  of  Oregon  may 
require  vessels  landing  fish  from  this 
fishery  to  the  area  south  of  Cape  Falcon 
to  notify  the  Newport  office  of  the 


South  of  Cape  Falcon 
Cape  Falcon  to  Cape  Arago 

April  15  through  June  27,  August  1 
through  August  31,  and  September  4 
through  October  31.  All  salmon  except 
coho.  See  gear  restriction  (C.3.a.). 

Cape  Arago  to  Oregon-California  Border 

April  15  through  earlier  of  May  31  or 
5.300  chinook  quota.  All  salmon  except 


coho.  If  sufficient  quota  remains  after 
May  31.  the  fishery  will  reopen  only 
between  Cape  Arago  and  Humbug 
Mountain  from  June  1  through  the 
earlier  of  June  30  or  the  remaining 
chinook  quota.  See  gear  restriction 
(C3.a.) 

Cape  Arago  to  Humbug  Mountain 

August  1  through  earlier  of  August  31 
or  8,800  chinook  quota,  and  September 

1  through  earlier  of  October  31  or  10,000 
chinook  quota.  All  salmon  except  coho. 
See  gear  restriction  (C3.a.). 

Sisters  Rocks  to  Mack  Arch 

August  1  through  earlier  of  August  31 
or  3,000  chinook  quota.  All  salmon 
except  coho.  Season  to  follow  a  cycle  of 

2  days  open/2  days  closed  (August  1-2; 
5-6;  9-10;  13-14; 17-18;  21-22;  25-26; 
29-30)  and  may  be  modified  inseason. 
Open  only  0  to  4  nautical  miles  (7.4  km) 
of  shore.  All  salmon  must  be  landed  and 
delivered  to  Gold  Beach.  Port  Orford  or 
Brookings  within  24  hours  of  each 
closure.  See  gear  restriction  (C3.a.). 


Oregon-California  Border  to  Humboldt 
South  Jetty 

September  1  through  earlier  of 
September  30  or  6.000  chinook  quota. 
All  salmon  except  coho.  Landing  limit 
of  no  more  than  30  fish  per  day.  All  fish 
caught  in  this  subarea  must  be  landed 
within  the  subarea.  Klamath  Control 
Zone  closed  (C.7.).  See  gear  restriction 
(C.3.b.). 

Horse  Mountain  to  Point  Arena 

September  1  through  September  30. 
All  salmon  except  coho.  See  gear 
restriction  (C.S.b.). 

Point  Arena  to  Point  Reyes 

July  16  through  September  30.  All 
salmon  except  coho.  See  gear  restriction 
(C.3.b.). 

Point  Reyes  to  Point  San  Pedro 

July  1  through  September  30.  All 
salmon  except  coho.  See  gear  restriction 
(C.3.b.). 

B.  Minimum  Size  Limits  (Inches) 


Point  San  Pedro  to  U.S.-Mexico  Border 

May  1  through  May  31.  Jime  23 
through  July  18,  and  September  1 
through  September  30.  All  salmmi 
except  coho.  See  gear  restricticm  (C3.b.). 

Point  Lopez  to  Point  Mugu 

April  15  through  April  28,  closed 
April  22  upon  attainment  of  the  10,000 
chinook  quota.  All  salmon  except  coho. 
All  fish  must  be  landed  writhin  Uie  area. 
See  gear  restriction  (C.3.b.). 

Point  Lopez  to  Point  Mugu  in  1998 

April  15  through  earlier  of  April  28  or 
10,000  chinook  quota.  All  salmon 
except  coho.  All  fish  must  be  landed 
within  the  area.  See  gear  restriction 
(C.3.b.).  In  1998,  same  restrictions  as 
prescribed  in  this  Table  1.  or  as 
modified  by  inseason  action  at  the 
March  1998  Coimcil  meeting. 


Area  (wtien  open) 

Chinook 

Coho 

PMc 

Total  length 

HeacKoff 

Total  length 

Heacloff 

rtorth  of  Cape  Falcon 

28.0 
•26.0 
26.0 

21.5 

•19.5 

19.5 

— 

— 

None. 

Cape  Falcon  to  Oregon-CaNfomia  Border 

South  of  OreoorvOallfomia  Border „ 

None. 

NOTO. 

•Chinook  between  26  inches  (19.5  inches  headoff)  and  28  inches  (21.5  Inches  twad-off)  taken  in  open  seasons  south  of  Cape  Falcon  may  be 
landed  north  of  Cape  Fak^on  only  wt>en  the  season  is  ctosed  north  of  Cape  Falcon. 
I^tric  equivalents  for  chinook:  28.0  lnches-71 .1  cm,  26.0  inches-66.0  cm,  21 .5  inches-54.6  cm,  1 9.5  inches-49.5  cm. 

C  Special  Requirements,  Definitions,  Restrictioiis,  or  Exceptidtas 

C.l.  Hooks — Single  point,  single  shank  barbless  hooks  are  required. 
C.2.  Spread — ^A  single  leader  connected  to  an  individual  lure  or  bait. 
C.3.  Line,  Spread  and  Gear  Restrictions: 

a.  Off  Oregon,  no  more  than  4  spreads  are  allowed  per  line. 

b.  Off  California,  no  more  than  6  lines  are  allowed  per  vessel. 

C.4.  Compliance  with  Minimum  Size  or  Other  Special  Restrictions — All  salmon  on  board  a  vessel  must  meet  the  minimum 
size  or  other  special  requirements  for  the  area  being  fished  and  the  area  in  which  they  are  landed  if  that 
area  is  open.  Salmon  may  be  landed  in  an  area  that  is  closed  only  if  they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in  which  they  were  caught. 

C.5.  Transit  Through  Closed  Areas  with  Salmon  on  Board— h  is  unlawful  for  a  vessel  to  have  troll  gear  in  the  water 
while  transiting  any  area  closed  to  salmon  fishing  while  possessing  salmon. 

C.6.  Notification  When  Unsafe  Conditions  Prevent  Compliance  with  Regulations— A  vessel  is  exempt  from  meeting  the 
landing  requirements  for  the  season  north  of  Cape  Falcon  if  it  is  prevented  by  unsafe  weather  conditions  or 
mechanical  problems  frmn  meeting  landing  restrictions,  and  it  complies  with  the  State  of  Washington  requirement 
to  notify  the  U.S.  Coast  Guard  and  receives  acknowledgment  of  such  notificaticm  prior  to  leaving  the  area  where 
landing  is  required.  This  notification  shall  include  the  name  of  the  vessel,  port  where  delivery  will  be  made, 
approximate  amount  of  salmpn  (by  species)  on  board  and  the  estimated  time  of  arrival. 

C.7.  Klamath  Control  Zone— The  ocean  area  at  the  Klamath  River  mouth  bounded  on  the  north  by  41''38'48"  N.  lat. 
(approximately  6  nautical  miles  (11.1  km]  north  of  the  Klamath  River  mouth),  on  the  west  by  124*23'00"  W. 
long,  (approximately  12  nautical  miles  (22.2  km]  of  shore),  and  on  the  south  by  41''26'48"  N.  lat.  (approximately 
6  nautical  miles  (11.1  km]  south  of  the  Klamath  River  mouth). 

C8.  Inseason  Management — ^In  addition  to  standard  inseason  actions  or  inseason  modifications  already  noted  under 
the  season  description,  the  following  inseason  guidance  is  provided  to  NMFS:  Transfers  of  5.000  fish  or  less 
between  subarea  quotas  north  of  Cape  Falcon  shall  be  done  on  a  fish-for^fish  basis:  At  the  March  1998  meeting, 
the  Council  will  consider  inseason  recommendations  to:  (1)  open  commercial  seasons  for  all  salmon  except 
coho  prior  to  May  1  in  areas  off  Oregon,  (2)  modify  the  quota  or  landing  limits  (based  on  the  results  of  the 
1997  fishery)  for  the  trial  season  off  California  between  Point  Lopez  and  Point  Mugu,  and  (3)  open  an  all- 
salmon-except-coho  fishery,  under  a  quota,  between  Point  San  Pedro  and  Point  Sur  prior  to  May  1. 
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C.9.  Incidental  Halibut  Harvest — The  operator  of  a  vessel  that  has  been  issued  an  incidental  halibut  harvest  license 
by  the  International  Pacific  Haliout  Commission  (IPHC)  may  retain  Pacific  halibut  caught  incidentally  in  Area 
2A,  during  authorized  periods,  while  trolling  for  salmon.  License  applications  for  incidental  harvest  must  be 
obtained  from  the  IPHC  (phone  206-634-1838).  Applicants  must  apply  prior  to  April  1  of  each  year.  Incidental 
harvest  is  authorized  only  during  May  and  June  troll  seasons  and  after  July  31  if  quota  remains.  A  salmon 
troller  may  participate  in  this  fishery  or  in  the  directed  commercial  fishery  targeting  nalibut,  but  not  in  both. 
The  following  landing  restrictions  govern  the  incidental  harvest:  License  holders  may  land  no  more  than  1 
halibut  per  each  10  chinook,  except  1  halibut  may  be  landed  without  meeting  the  ratio  requirement,  and  no 
more  than  20  halibut  may  be  landed  per  trip.  Halibut  retained  must  meet  the  minimum  size  limit  of  32  inches 
(81.3  cm).  The  Oregon  Etepartment  of  Fish  and  Wildlife  and  the  Washington  Department  of  Fish  and  Wildlife 
will  monitor  landings  and  if  they  are  projected  to  exceed  the  21,635  pound  (9.8  mt)  preseason  allocation  or 
the  Area  2A  non-Indian  commercial  total  allowable  catch  of  halibut,  NMFS  will  take  inseason  action  to  close 
the  incidental  halibut  fishery  through  a  notice  published  in  the  Federal  Register. 

CIO.  Consistent  with  Council  management  objectives,  the  State  of  Oregon  may  establish  additional  late-season,  chinook- 
only  fisheries  in  state  waters. 

Cll.  For  the  purposes  of  California  Department  of  Fish  and  Game  Code,  Section  8232.5,  the  definition  of  the  Klamath 
management  zone  for  the  ocean  salmon  season  shall  be  that  area  fit)m  Humbug  Mountain.  Oregon,  to  Horse 
Mountain,  California. 


D.  Quotas 


D.l 


D.2. 


North  of  Cape  Falcon — ^All  non-treaty  troll  and  recreational  ocean  fisheries  will  be  limited  by  overall  quotas  of 

either  16,700  chinook  and  35,000  coho.  Preseason  species  trade  of  8,800  coho  to  the  recreational  fishery  for 

3,200  chinook  to  the  commercial  fishery.  Therefore,  the  troll  fishery  will  be  limited  by  overall  catch  quotas 

of  11,500  chinook  and  0  coho. 
Cape  Arago  to  Oregon-California  Border— The  troll  fishery  will  be  limited  by  a  catch  quota  of  5,300  chinook. 

Any  chinook  quota  remaining  on  June  1  is  restricted  to  the  area  between  Cape  Arago  and  Humbug  Mountain. 
D.3.  Cape  Arago  to  Humbug  Mountain — The  troll  fishery  in  August  will  be  limited  by  a  catch  quota  of  8,800  chinook; 

the  troll  fishery  in  September  and  October  will  be  limited  by  a  catch  quota  of  10,000  chinook. 
D.4.  Sisters  Rocks  to  Mack  Arch — The  troll  fishery  will  be  limited  by  a  catch  quota  of  3,000  chinook. 
D.5.  Oregon-California  Border  to  Humboldt  South  Jetty— The  troll  fishery  will  be  limited  by  a  catch  quota  of  6.000 

chinook. 
D.6.  Point  Lopez  to  Point  Mugu — The  troll  fishery  in  April  1997  was  limited  by  a  catch  quota  of  10,000  chinook. 

The  troll  fishery  in  April  1998  will  be  limited  by  a  catch  quota  of  10,000  chinook. 

Table  2.  Recreational  management  measures  for  1997  ocean  salmon  fisheries 

Note:  This  table  contains  important  restrictions  in  parts  A,  B,  C,  and  D  which  must  be  followed  for  lawful  participation  in 
the  fishery. 

A.  Season  Description 

North  of  Cape  Falcon 
U.S.-Canada  Border  to  Cape  Alava 

July  21  through  earlier  of  September  25  or  550  chinook  subarea  quota.  All  salmon  except  coho.  Open  7  days 
per  week.  2  fish  per  day.  Inseason  management  (C8.)  may  be  used  to  sustain  season  length. 

Cape  Alava  to  Queets  River 

July  21  through  earlier  of  September  25  or  800  coho  subarea  quota.  All  salmon.  Open  7  days  i>er  week.  2  fish 
per  day.  Inseason  management  (C.8.)  may  be  used  to  sustain  season  length  and  keep  harvest  within  a  guideline  of 
150  chinook. 

Queets  River  to  Leadbetter  Point 

July  21  through  earlier  of  September  25  or  14,000  coho  subarea  quota.  All  salmon.  Open  Sunday  through  Thursday 
only.  2  fish  per  day.  No  more  than  4  fish  in  7  consecutive  days.  Closed  0  to  3  miles  (4.8  km)  of  shore.  Inseason 
management  (C.8.)  may  be  used  to  sustain  season  length  and  keep  harvest  within  a  guideline  of  3,000  chinook. 

Leadbetter  Point  to  Cape  Falcon 

July  21  through  earlier  of  September  25  or  17,500  coho  subarea  quota.  All  salmon.  Open  Sunday  through  Thiu^ay 
only.  2  fish  per  day.  No  more  than  4  fish  in  7  consecutive  days.  Closed  0  to  3  miles  (4.8  km)  of  shore  north  of 
the  Coliunbia  Control  Zone  and  closed  within  the  Columbia  Control  Zone  (C.5.).  Inseason  management  (C.8.)  may  be 
used  to  sustain  season  length  and  keep  harvest  within  a  guideline  of  1,500  chinook. 

South  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain 

April  15  through  July  6,  and  August  1  through  October  31.  All  salmon  except  coho.  2  fish  per  day.  No  more 
than  6  fish  in  7  consecutive  days.  Legal  gear  limited  to:  artificial  lures,  plugs  or  bait  no  less  than  6  inches  (15.2 
cm)  long  (excluding  hooks  and  swivels)  with  no  more  than  2  single  point,  single  shank  barbless  hooks;  divers  are 
prohibited:  flashers  are  prohibited  until  May  1  and  then  may  only  be  used  with  downriggers. 

In  1998,  the  season  does  not  open  until  May  1.  or  another  date  specified  in  the  1998  management  measures, 
imless  it  is  opened  by  inseason  management  (C8.). 
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Humbug  Mountain  to  Horse  Mountain 

May  24  through  May  30.  June  17  through  July  6.  and  August  12  through  September  14.  All  salmon  except  coho. 
1  fish  per  day.  No  more  than  4  fish  in  7  consecutive  days.  Klamath  Control  Zone  closed  (C6.).  See  rod  restricti(»i 
(C.2.). 

Horse  Mountain  to  Point  Arena 

February  15  (nearest  Saturday  to  February  15)  through  July  6.  and  August  1  through  November  16  (nearest  Simday 
to  November  15).  All  sahnon  except  coho.  2  fish  per  day.  Chinook  minimmn  size  limit  of  24  inches.  See  rod  and 
special  gear  restrictions  (C.2.  and  C.3.). 

In  1998,  the  season  will  open  February  14  (nearest  Satuirday  to  February  15)  through  April  30  for  all  salmon 
except  coho;  2  fish  per  day;  diinook  minimum  size  limit  of  24  inches;  see  rod  and  special  gear  restricticms  (C2. 
andC.3.). 

Point  Arena  to  Pigeon  Point 

March  29  through  November  2.  All  salmon  except  coho.  2  fish  per  day.  Chinook  minimum  size  limit  of  24  inches. 
See  rod  and  special  gear  restrictions  (C.2.  and  C.3.).  Between  Point  Reyes  and  Pigeon  Point,  from  July  1  through  September 
1,  the  daily  bag  limit  will  be  the  first  2  fish,  you  may  not  release  any  salmon  except  coho;  no  size  limits  apply; 
special  gear  restriction  (C.3.)  does  not  apply. 

In  1998,  the  season  will  open  March  28  through  April  30  for  all  sahnon  except  coho;  2  fish  per  day;  chinoc^ 
minimum  size  limit  of  24  inches;  see  rod  and  special  gear  restrictions  (C.2.  and  C.3.).  The  Sacramento  Control  Zone 
(C.7.)  will  be  closed  from  March  28  throu^  March  31. 

Pigeon  Point  to  U.S.-Mexico  Border 

March  15  through  October  19.  All  salmon  except  coho.  2  fish  per  day.  Chinook  minimum  size  limit  of  24  inches. 
See  rod  and  special  gear  restrictions  (C.2.  and  C.3.). 

In  1998,  the  season  will  open  March  14  (nearest  Saturday  to  March  15)  through  April  30  for  all  salmon  except 
coho;  2  fish  per  day;  chinook  minimiun  size  limit  of  24  inches;  see  rod  and  special  gear  restrictions  (C2.  and  C3.). 

B.  Minimum  Size  Limits  (Total  length  in  inches) 


Area  (when  open) 

Chinook 

Coho 

Pink 

North  of  Caoe  Falcon  

24.0 

20.0 

•24.0 

16.0 

None. 

Cape  Falcon  to  Horse  Mountain 

South  of  Horse  Mountain* „ 

None,  except  20.0  off  Calikxnia. 
20.0. 

*Except  Juty  1  through  September  1  from  Point  Reyes  to  Pigeon  Point— no  minimum  size  imil  (Le.,  first  2  fish), 
iwletric  equivalents  for  chinootc  24.0  irK:hes-61 .0  cm,  20.0  incties«50.8  cm. 
Metric  equivaients  for  cotK>:  16.0  incties»40.6  cm. 
Metric  equivalents  tor  pink:  20.0  inct)es-50.8  cm. 

C  Special  Requirements,  Definitions,  Restrictions,  or  Exceptions 

Cl.  HooJts— Single  point,  single  shank  barbless  hooks  are  required  for  all  fishing  gear  north  of  Point  Conception,  California 

{34''27'00"  N.  lat.). 
C.2.  Restriction  on  Number  of  Fishing  Rods  Off  California  North  of  Point  Conception — No  person  fishing  for  salmon, 

and  no  person  fishing  from  a  boat  with  salmon  on  board,  may  use  more  than  one  rod  and  line. 
C.3.  Special  Gear  Restrictions  Between  Horse  Mountain  and  Point  Conception,  California.  When  Fishing  With  Bait  and 

Any  Combination  of  Weights  Measuring  1  Pound  (454  gm)  or  Less: 
From  May  1  through  September  1 — You  may  not  fish  with  more  than  2  barbless  hooks  per  line  and  the  following 
additional  restrictions  apply:  When  using  2  barbless  hooks,  the  terminal  (lower)  hook  must  be  no  less  than  V4 
inch  (1.9  cm)  when  measured  frtim  the  hook  point  to  the  shank  and  the  upper  hook  no  less  than  %  inch  (1.6 
cm)  when  measured  frxnn  the  hook  point  to  the  shank;  the  distance  between  the  2  hooks  must  not  exceed  S 
inches  (12.7  cm)  when  measured  bom  the  top  of  the  eye  of  the  top  hook  to  the  inner  base  of  the  lower  hook, 
and  both  hooks  must  be  permanently  tied  in  place  (hard  tied).  When  using  a  single  hook,  the  hook  must  be 
no  less  than  %  inch  (1.9  cm)  when  measured  fit>m  the  hook  point  to  the  shank.  See  "exceptions"  below. 
Beginning  September  2  (and  continuing  in  1998)— You  may  not  fish  with  more  than  2  hooks  per  line.  All  hooks 
must  be  barbless  "circle"  hooks.  A  circle  hook  is  defined  as  a  hook  with  a  generally  circular  shape,  and  a  point 
that  turns  inward  to  the  shank  at  approximately  a  90  degree  angle.  See  "exceptions"  below.  Note:  At  the  November 
1997  Coimdl  meeting,  these  special  gear  restrictions  will  be  reviewed  and  may  be  modified. 

Exceptions:  Hook  size  and  hook  type  restrictions  do  not  apply  when  artificial  lures  are  used  except  that  hooks 
must  be  barbless.  Artificial  lures  include,  but  are  not  limited  to,  any  lure  constructed  with  a  lead  head,  metal 
bars  or  spoons  designed  to  attract  fish.  Artificial  lures  do  not  include  "J"  hooks  with  only  beads,  yam.  feathers 
and  bait  attached,  including  scented  and  flavored  artificial  baits. 
C4.  Compliance  with  Minimum  Size  or  Other  Special  Restrictions — ^All  salmon  on  board  a  vessel  must  meet  the  minimum 

size  or  other  special  requirements  for  the  area  being  fished  and  the  area  in  which  they  are  landed  if  that 

area  is  open.  Salmon  may  be  landed  in  an  area  that  is  closed  only  if  they  meet  the  minimiun  size  or  other 

special  requirements  for  the  area  in  which  they  were  caught. 
C5.  Columbia  Control  Zone—The  ocean  area  at  the  Columbia  River  mouth  bounded  by  a  line  extending  for  6  nautical 

miles  (11.1  km)  due  west  from  North  Head  along  46»18'00"  N.  laL  to  124*13'18"  W.  long.,  then  southeriy  to 

46*13'24"  N.  lat.  and  124Oll'00"  W.  long,  (green.  Columbia  River  Entrance  Lighted  Bell  Buoy  #1).  then  southerly 
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to  46'11'06"  N.  lat.  and  124''11'00"  W.  long,  (red,  Columbia  River  Approach  Lighted  Whistle  Buoy),  then  northeast 

along  red  buoy  line  to  the  tip  of  the  south  jetty. 
C6.  Klamath  Control  Zone — The  ocean  area  at  the  Klamath  River  mouth  bounded  on  the  north  by  41'38'48"  N.  lat 

(approximately  6  nautical  miles  [11.1  km]  north  of  the  Klamath  River  mouth),  on  the  west  by  124''23'00"  W. 

long,  (approximately  12  nautical  miles  [22.2  km]  of  shore),  and  on  the  south  by  41°26'48"  N.  lat.  (approximately 

6  nautical  miles  [11.1  km)  south  of  the  Klamath  River  mouth). 
C7.  Sacramento  Control  Zone — ^The  ocean  area  bounded  by  a  line  commencing  at  Bolinas  Point  (Marin  County,  37°54'17" 

N.   lat.,  122''43'35"  W.  long.)  southerly  to  Duxbury  Buoy  (37''51'37"  N.  lat.,  122-41'43"  W.  long.)  to  Channel 

Buoy  1   (37''46'10"  N.   lat.,  122''37'56"  W.   long.)  to  Channel  Buoy  2  (37»45'48"  N.  lat.,   122''37'44"  W.   long.) 

to  Point  San  Pedro  (San  Mateo  County,  37'35'40"  N.  laL,   122''31'10"  W.  long.)  is  closed  firom  the  opening 

of  the  season  in  1998  through  March  31. 
C.8.  Inseason  Management — Regulatory  modifications  may  become  necessary  inseason  to  meet  preseason  management 

objectives  such  as  quotas,  harvest  guidelines,  and  season  duration.  Actions  could  include  modifications  to  bag 

limits  or  days  open  to  fishing,  and  extensions  or  reductions  in  areas  open  to  fishing. 
The  procedure  for  inseason  coho  transfer  among  recreational  subareas  north  of  Cape  Falcon  will  be:  After  conferring 
with  representatives  of  the  affected  ports  and  the  Salmon  Advisory  Subpanel  recreational  representatives  north  of  Cape 
Falcon.  NMFS  may  transfer  coho  inseason  among  recreational  subareas  to  help  meet  the  recreational  season  duration 
objectives  (for  each  subarea).  Any  transfers  between  subarea  quotas  of  5,000  fish  or  less  shall  be  done  on  a  fish- 
for-fish  basis. 

At  the  March  1998  meeting,  the  Council  will  consider  an  inseason  recommendation  to  open  seasons  for  all  salmon 
except  coho  prior  to  May  1  in  areas  off  Oregon. 
C.9.  Additional  Seasons  in  State  Territorial  Waters — Consistent  with  Council  management  objectives,  the  states  of  Washing- 
ton and  Oregon  may  establish  limited  seasons  in  state  waters.  Fisheries  in  Oregon  state  waters  are  limited 

to  Chinook  salmon. 

D.  Quotas 

D.l.  North  of  Cape  Falcon — All  non- treaty  troll  and  recreational  ocean  fisheries  will  be  limited  by  overall  quotas  of 
either  16,700  chinook  and  35,000  coho.  Preseason  species  trade  of  3,200  chinook  to  the  conmiercial  fishery 
for  8,800  coho  to  the  recreational  fishery.  Therefore,  the  recreational  fishery  will  be  limited  by  overall  catch 
quotas  of  5,200  chinook  and  35,000  coho.  Note:  The  coho  allocation  for  the  subarea  from  the  U.S.-Canada  border 
to  Cape  Alava  is  2,700  coho.  This  amount  of  fish  is  barely  sufficient  to  allow  for  a  1-day  fishery.  Therefore, 
this  coho  allocation  is  being  utilized  as  book-and-release  mortality  to  access  the  subarea  quota  of  550  chinook. 

Table  3.  Treaty  Indian  management  measuns  for  1997  ocean  salmon  fisheries 

Note:  This  table  contains  important  restrictions  in  parts  A,  B,  and  C  which  must  be  followed  for  lawful  participation  in  the 
fisheiy. 

A.  Season  Descriptions 


Federal  Regigter  /  Vol.  62,  No.  86  /  Monday,  May  5,  1997  /  Rules  and  R^ulations  243M 


Tribe  and  area  boundanes 

Open  seasons 

Salmon  species 

Minimum  size  limit 
(inches') 

Special  restrictions  by  area 

Chinook 

Coho 

Maka/>— That  portion  of  the 

May  1  through  earlier  of 
June  30  or  overall  7,500 
Chinook  guideline. 

August  1  through  earliest 
of  September  15  or  chi- 
nook or  coho  quota. 

May  1  through  earlier  of 
June  30  or  overall  7,500 
chmootc  gudetane. 

August  1  through  earliest 
of  Seplemt)er  15  or  chi- 
nook or  coho  quota 

May  1  through  earlier  of 
Jurw  30  or  overall  7.500 
Chinook  guideline. 

August  1  through  earliest 
of  September  15or 
chorK>ok  or  coho  quota. 

May  1  through  earlier  of 
June  30  or  overall  7,500 
Chinook  guideiirw. 

August  1  through  earliest 
of  September  15  or  chi- 
nook or  coho  quota. 

AH  except  coho 

24 
24 

24 

16 

Bart)iess  hooks.  No  more 

Ftshery  Management 
Area  (FMA)  north  of 
48^)2-15"  N.  laL  (Nor- 
wegian Memonal)and 
eastof  125'44'00"W. 
kxig.. 
QuHeute— That  portion  of 

AJi! " 

than  8  fixed  lines  per 
boat  or  no  more  than  4 
hand-t)eU  hnes  per  per- 
son. 

Barbless  hooks.  No  more 

the  FMA  between 

than  8  fixed  lines  per 
boat 

Baittless  hooks.  I^more 
than  8  fixed  lines  per 
boat 

Barbless  hooks.  No  mora 
than  8  fixed  lines  per 
boat 

48^)7-36"  N.  lat.  (Sand 
Point)  and  47•31'4^'N. 
lat  (Queets  River)  east  of 
125'44'00"  W.  kxig. 
Hb>>— That  portion  of  the 
FMA  between  47*54-1 8" 

ML 

AN  except  coho ...... 

AJi! 

A>  except  coho 

Ail! 

24 
24 

16 

N.  laL  (Quiitayute  River) 
»xJ47"21'00"N.  lat. 
(Quinault  River)  east  of 
125'44'00"  W.  long. 
OUinau*— That  portion  of 
the  FMA  between 

24 
24 

16 
16 

47«40T)6 "  N.  laL  (De- 
struction Island)  and 
46*53'18"N.  laL  (Point 
Chehalis)  east  of 
125*4400"  W.  long. 

24 

B.  ^wdal  Requirements,  Restrictions,  and  Exceptions 

B.l.  All  boundaries  may  be  changed  to  include  such  other  areas  as  may  hereafter  be  authorized  by  a  Federal  court 

for  that  tribe's  treaty  fishery. 
B.2.  Applicable  lengths,  in  inches,  for  dressed,  head-off  salmon,  are  18  inches  (45.7  cm)  for  chinook  and  12  inches 
(30.5  cm)  for  coho.  Minimum  size  and  retention  limits  for  ceremonial  and  subsistence  harvest  are  as  follows: 
Makah  Trifce— None. 

Quileute,  Hah,  and  Quinault  tribes— Not  more  than  2  chinook  longer  than  24  inches  in  total  length  may  be  retained 

per  day.  Chinook  less  than  24  inches  total  length  may  be  retained. 

B.3.  The  areas  within  a  6-mile  (9.7-km)  radius  of  the  mouths  of  the  Queets  River  (47»31'42"  N.  lat.)  and  the  Hoh 

River  (47*45'12"  N.  lat.)  will  be  closed  to  commercial  fishing.  A  closure  within  2  miles  (3.2  km)  of  the  mouth 

of  the  Quinault  River  (47°21'00"  N.  lat.)  may  be  enacted  by  the  Quinault  Nation  and/or  the  State  of  Washington 

and  will  not  adversely  affiect  the  Secretary  of  Commerce's  management  regime. 

C  Quotas 

C.l.  The  overall  treaty  troll  ocean  quotas  are  15.000  chinook  and  12.500  coho.  These  quotas  include  troll  catdies 
by  the  S'Klallam  and  Makah  tribes  in  Washington  State  Statistical  Area  4B  from  May  1  through  September 
30.  The  all-salmon-except-coho  fishery  will  be  limited  by  an  overall  harvest  guideline  of  7,500  chinook.  The 
remainder  of  the  quota  will  be  available  for  the  all-salmon  fishery  beginning  in  August. 


'Metric  equivalents:  24  inches-61.0  cm,  16  inches ■  <0.6  cnt 


Halibut  Retention 

In  accordance  with  the  Northern 
Pacific  Halibut  Act,  regulations 
governing  the  Pacific  halibut  fishery 
were  published  in  the  Federal  Register 
on  March  18, 1997  (62  FR 12759),  under 
50  CFR  part  300.  The  regulations  state 
that  vessels  participating  in  the  salmon 
troll  fishery  in  Area  2A  (all  waters  off 
the  States  of  Washington,  Oregon,  and 
California),  that  have  obtained  the 
appropriate  International  Pacific  Halibut 
Commission  (IPHC)  license,  may  retain 
halibut  caught  incidentally  during 
authorized  periods,  in  conformance 
with  provisions  published  with  the 
annual  salmon  management  measures. 
A  salmon  troller  may  participate  in  the 
incidental  catch  fishery  during  the 
salmon  troll  season  or  in  the  directed 
commercial  fishery  targeting  halibut, 
but  not  both. 

The  following  measures  have  been 
approved.  The  operator  of  a  vessel  that 
has  been  issued  an  incidental  halibut 
harvest  license  by  the  IPHC  may  retain 
Pacific  halibut  caught  incidentally  in 
Area  2A,  during  authorized  periods, 
while  trolling  for  salmon.  Incidental 
harvest  is  authorized  only  during  May 
and  June  troll  seasons  and  after  July  31 
if  halibut  quota  remains.  License 
holders  may  land  no  more  than  1 
halibut  per  each  10  chinook,  except  1 
halibut  may  be  landed  without  meeting 
the  ratio  requirement,  and  no  more  than 
20  halibut  may  be  landed  per  trip. 
Halibut  retained  must  meet  the 
minimum  size  limit  of  32  inches  (81.3 
cm).  The  Oregon  Department  of  Fish 
and  Wildlife  and  Washington 
Department  of  Fish  and  Wildlife  will 
monitor  landings  and  if  they  are 
projected  to  exceed  the  21,635-poimd 
(9.8-mt)  preseason  allocation  or  the  Area 
2A  non-Indian  commercial  total 
allowable  catch  of  halibut,  NMFS  will 
take  inseason  action  to  close  the 


incidental  halibut  fishery.  License 
applications  for  incidental  harvest  must 
be  obtained  from  the  IPHC.  Applicants 
must  apply  prior  to  April  1  of  each  year. 

Gear  Definitions  and  Restrictions 

In  addition  to  gear  restrictions  shown 
in  Tables  1,  2,  and  3  of  this  preamble, 
the  following  gear  definitions  and 
restrictions  will  be  in  effect. 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  FMA  is 
defined  as  one  or  more  lines  that  drag 
hooks  behind  a  moving  fishing  vessel. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  or  lines  must 
be  affixed  to  the  vessel  and  must  not  be 
intentionally  disengaged  from  the  vessel 
at  any  time  during  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  FMA 
is  defined  as  angling  tackle  consisting  of 
a  Une  with  not  more  than  one  artificial 
lure  or  natiual  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended;  the  rod  and  reel 
must  be  held  by  hand  while  playing  a 
hooked  fish.  No  person  may  use  more 
than  one  rod  and  line  while  fishing  off 
Oregon  or  Washington. 

In  that  portion  of  the  FMA  off 
California,  the  line  must  be  attached  to 
a  rod  and  reel  held  by  hand  or  closely 
attended.  Weights  direcdy  attached  to  a 
line  may  not  exceed  4  lb  (1.8  kg).  While 
fishing  off  California  north  of  Point 
Conception,  no  person  fishing  for 
salmon,  and  no  person  fishing  from  a 
boat  with  salmon  on  board,  may  use 
more  than  one  rod  and  line. 

Fishing  includes  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish. 


Geographical  LandmariLS 

Wherever  the  words  "nautical  iniles 
of  shore"  are  used  in  this  rule,  the 
distance  is  measured  bom  the  baseline 
from  which  the  territorial  sea  is 
measured. 

Geographical  landmarks  refeieuced  in 
this  notice  are  at  the  following 
locations: 

Cape  Alava  48*1  ODD"  N.  laL 

Queets  River 47*31 '42 "  N.  laL 

Leadbetter  Point  46*38'10"N.  laL 

Cape  fakson  45*46'00"  N.  laL 

Cape  Arago 43*1 8'20"  N.  laL 

Humbug  Mountain  ....  42*40-30"  N.  laL 

Sisters  Rocks 42*3545"  N.  laL 

Mack  Arch 42*13'40"  N.  laL 

Oregon-CalifOmia  42*001Xr  N.  laL 

Border. 

Humbok*  South  Jelly  40*45-53"  N.  laL 

Horse  Mountain  40*051)0"  N.  laL 

Poim  Arena 38*57'30"  N.  laL 

Point  Reyes  37"59'44"  N.  laL 

PoinI  San  Pedro  37*36'40"  N.  laL 

Pigeon  Point  37*11-00"  N.  laL 

Point  Lopez 36*01 '15"  N.  laL 

Point  Conception  34*27'00"  N.  lat 

Point  Mugu 34*05'12"  N.  laL 

Inseason  Notice  Procedures 

Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephtme  hotline  administered  by  the 
Northwest  Region.  NMFS,  206-526- 
6667  or  800-662-9825.  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  kHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  with 
the  Federal  Register  as  soon  as 
practicable.  Since  provisions  of  these 
management  measures  may  be  altered 
by  inseason  actions,  fishermen  should 
monitor  either  the  telephone  hotline  or 
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Coast  Guard  broadcasts  for  ciurent 
information  for  the  area  in  which  they 
are  fishing. 

Qaasificatioii 

These  management  measures  have 
been  determined  to  be  not  significant  for 
the  purposes  of  E.0. 12866. 

The  Pacific  Fishery  Management 
Council  prepared  an  environmental 
assessment  (EA)  for  the  1997  fisheries  as 
governed  by  their  recommended 
management  measures  (See  ADDRESSES). 
Based  on  the  EA.  the  Assistant 
Administrator  found  that  fisheries  to  be 
conducted  under  the  1997  ocean  salmon 
regulations  would  not  significantly 
affect  the  quality  of  the  human 
environment  in  ways  that  have  not 
already  been  contemplated  in  the 
supplemental  environmental  impact 
statement  for  the  homework 
amendment. 

Section  660.411  of  title  50,  Code  of 
Federal  Regulations,  requires  NMFS  to 
publish  an  action  implementing 
management  measures  for  ocean  salmon 
fisheries  each  year  and,  if  time  allows, 
invite  public  comment  prior  to  the 
efiiective  date.  Section  660.411  further 
states  that  if.  for  good  cause,  an  action 
must  be  filed  without  affording  a  prior 
opportunity  for  public  comment,  the 
measures  will  become  effective; 
however,  public  comments  on  the 
action  will  be  received  for  a  period  of 
15  days  after  filing  of  the  action  with  the 
Office  of  the  Federal  Register. 

Because  many  ocean  salmon  seasons 
are  scheduled  to  start  May  1,  the 
management  measures  must  be  in  effect 
by  this  date.  Each  year,  the  schedule  for 
establishing  the  annual  management 
measures  begins  in  February  with  the 
compilation  and  analysis  of  biological 
and  socio-economic  data  for  the 
previous  year's  fishery  and  salmon  stock 
abundance  estimates  for  the  current 
year.  The  Council  makes  these 
documents  available  and  distributes 
them  to  the  public  for  review  and 
comment.  Two  meetings  of  the  Council 
follow,  one  each  in  March  and  April. 
These  meetings  are  open  to  the  public 
and  public  comment  on  the  salmon 
management  measures  is  encoiuaged.  In 
1997.  the  Council  recommended 
management  measures  near  the 
conclusion  of  its  meeting  on  April  11, 
which  resuhed  in  a  short  time  frame  for 
implementation. 


In  some  areas,  the  season  that  started 
May  1  in  1996  is  starting  later  than  May 
1  in  1997,  the  season  starts  on  May  1  in 
1997  where  no  season  existed  in  1996, 
or  the  season  started  before  May  1  in 
1997  and  continuing  regulations  are 
required  to  prevent  disruption  of  the 
fishery.  A  delay  in  implementation  of 
the  management  measures  would  allow 
inappropriate  openings  or  closures  in 
some  areas,  thereby  disregarding  the 
needs  of  the  various  stocks  and  causing 
adverse  impacts  not  contemplated  in  the 
design  of  the  1997  management 
measures.  In  light  of  the  limited 
available  time  and  the  adverse  effect  of 
delay,  it  is  contrary  to  the  public 
interest  to  delay  implementation  of  the 
management  measures.  Therefore, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  requirements  of  50 
CFR  660.411  and  5  U.S.C.  553(b)  for 
prior  notice  and  opportunity  for  prior 
public  comments.  For  the  same  reasons, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  30-day  delay  in 
effectiveness  required  by  5  U.S.C. 
553(d).  For  this  action,  NMFS  is 
receiving  public  comments  for  30  days 
bom  publication  of  the  action. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  public  had  opportunity  to 
comment  on  these  management 
measures  during  their  development.  The 
public  participated  in  the  March  and 
April  Council.  STT,  and  Salmon 
Advisory  Subpanel  meetings,  and  in 
public  hearings  held  in  Washington. 
Oregon,  and  California  in  late  March 
and  early  April  that  generated  the 
management  actions  recommended  by 
the  Council  and  approved  by  NMFS. 
The  Council  invited  written  public 
comments  between  the  March  and  April 
Council  meetings.  However,  at  the  April 
meeting  the  Council  directed  the  STT  to 
implement  changes  to  certain 
parameters  of  the  Klamath  Ocean 
Harvest  Model  that  resulted  in  seasons 
substantially  reduced  from  options 
developed  at  the  March  meeting.  In 
addition.  Snake  River  fall  chinook  base 
year  data  inputs  to  the  Snake  River 
Impact  Model  w^re  corrected.  Persons 
objecting  to  modifications  in  harvest 
models  made  at  the  April  Council 
meeting  may  still  submit  comments  to 


NMFS  during  the  30-day  comment 
period  provided  herein  (See  DATES 
above).  As  a  result  of  those  comments, 
NMFS  will  determine  if  adjustments  to 
the  management  measures  are 
appropriate. 

On  March  8, 1996.  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  FMP  on  hsted  salmon 
species.  On  February  18, 1997,  NMFS 
issued  an  addendum  to  the  biological 
opinion.  The  biological  opinion 
concluded  that  fisheries  conducted 
under  the  FMP  are  likely  to  jeopardize 
the  continued  existence  of  Sacramento 
River  winter  chinook  and  Snake  River 
fall  chinook.  but  provided  RPAs  to 
avoid  jeopardy.  These  management 
measures  comply  with  the  RPAs  as  well 
as  the  incidental  take  conditions 
contained  in  the  biological  opinion  as 
amended.  The  biological  opinion  also 
concluded  that  fisheries  conducted 
under  the  FMP  are  not  likely  to 
jeopardize  the  continued  existence  of 
Snake  River  wild  sockeye  salmon  and 
Snake  River  wild  spring  and  summer 
chinook.  Since  completion  of  the 
biological  opinion,  additional  species 
have  been  listed  including  central 
CaUfomia  coast  coho,  southern  Oregon/ 
northern  California  coast  coho,  and 
Umpqua  River  searun  cutthroat  trout, 
and  additional  species  are  being 
considered  for  listing  including  a 
number  of  sleelhead  populations.  These 
management  measures  comply  with  the 
guidance  NMFS  provided  in  a  February 
26. 1997.  letter  on  harvest  management 
criteria  for  these  stocks. 

NMFS  concluded  in  an  April  30, 
1997.  supplemental  biological  opinion 
that  incidental  fishery  impacts  that 
occur  in  the  ocean  salmon  fishery 
proposed  for  the  period  irom  May  1. 
1997,  through  April  30. 1998  (or  until 
the  effective  date  of  the  1998 
management  measures),  will  not 
jeopardize  the  continued  existence  of 
central  California  coast  coho.  southern 
Oregon/northern  California  coast  coho, 
Umpqua  River  searun  cutthroat  trout,  or 
any  of  the  populations  of  steelhead 
proposed  for  listing. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  April  30, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc  97-11677  Filed  4-30-97;  2:55  pm) 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parte  100. 104, 109.  and  110 

[Notice  1997-q 

Independant  Expandlturea  and  Party 
Committae  Expendltura  Limitations 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  is  considering  proposed 
new  rules  regarding  independent 
expenditures  and  coordinated 
expenditures  made  by  naticmal,  state 
and  local  party  committees  on  behalf  of 
federal  candidates.  The  Commission  is 
also  considering  possible  changes  to  the 
regulations  regarding  the  definition  of 
"coordination."  which  would  apply  to 
party  committees  as  well  as  other 
committees,  corporations,  labor 
organizations,  and  individuals.  These 
topics  were  the  subject  of  a  recent 
Supreme  Court  opinion  concerning 
portions  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended  (the 
Act  or  FECA).  This  notice  addresses 
issues  raised  by  the  Democratic 
Senatorial  Campaign  Conmiittee  and  the 
Democratic  Congressional  Campaign 
Committee  in  a  Petition  for  Rulemaking 
filed  with  the  Commission  on  July  11, 
1996.  The  draft  rules  which  follow  do 
not  represent  a  final  decision  by  the 
Commission  regarding  the  petition  or 
the  Supreme  Court  opinion.  Further 
information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Comments  must  be  received  on 
or  before  May  30, 1997.  If  the 
Commission  receives  requests  to  testify, 
it  will  hold  a  hearing  on  June  18, 1997 
at  10:00  a.m.  Persons  wishing  to  testify 
should  so  indicate  in  their  written 
comments. 

ADDRESSES:  Comments  must  be  made  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel.  999 
E  Street,  N.W.,  Washington,  D.C.  20463. 
The  hearing  will  be  held  in  the 


Commission's  ninth  floor  meeting  room, 
999  E  Street,  N.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Coimsel,  or  Ms.  Rosemary  C.  Smith, 
Senior  Attorney,  or  Ms.  Teresa  A. 
Hennessy,  Attorney,  at  (202)  219-3690 
or  toll  bee  (800)  424-9530. 
SUPPl£MENTARY  INFORMATION:  The 
Commission  is  seeking  public  comment 
on  proposed  revisions  to  11  CFR  110.7 
regardkig  coordinated  and  independent 
expenditiires  by  party  committees.  In 
addition,  comment  is  sought  on  a 
revised  definition  of  coordination, 
located  in  new  11  CFR  100.23,  which 
would  apply  to  determining  whether 
payments  constitute  independent 
expenditures,  coordinated  expenditujres, 
or  in-kind  contributions.  Corresponding 
amendments  would  also  be  made  to 
sections  100.7(a)  (contributions), 
104.4(a)  (reporting),  109.1(b) 
(definitions),  110.1  (contribution  limits), 
110.2  (multicandidate  committee 
limits),  and  110.11  (disclaimers).  These 
proposals  are  intended  to  implement  the 
Supreme  Court's  plurality  opinion  in 
Colorado  Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission.  116  S.  Q.  2309  (1996) 
[Colorado)  concerning  the  expenditure 
limitations  of  section  441a(d)  of  the 
FECA.  2  U.S.C.  431  et  seq.  In  that 
decision,  the  Coiul  concluded  that 
political  parties  are  capable  of  making 
independent  expenditures  on  behalf  of 
their  candidates  for  federal  office,  and 
that  it  would  violate  the  First 
Amendment  to  subject  such 
independent  expenditures  to  the 
expenditure  limits  foimd  in  section 
441a{d)  of  the  FECA.  Id.  at  2315. 

Section  441a(d)  permits  national, 
state,  and  local  committees  of  political 
parties  to  make  limited  general  election 
campaign  expenditures  on  behalf  of 
their  candidates,  which  are  in  addition 
to  the  amount  they  may  contribute 
directly  to  those  candidates.  2  U.S.C 
441a(d).  These  section  441a(d) 
expenditures  are  commonly  referred  to 
as  "coordinated  expenditures."  Prior  to 
the  Colorado  case,  it  was  presumed  that 
party  committees  could  not  make 
expenditxu«s  independent  of  their 
candidates.  Please  note  that  not  all 
coordinated  expenditures  constitute 
communications.  In  fact,  party 
committees  may  use  their  coordinated 
expenditure  limits  to  pay  for  other  tjrpes 
of  expenses  incurred  by  candidates. 


including  staff  costs,  polling  and  other 
services. 

Based  on  the  Colorado  Supreme  Coiut 
decision,  the  Democratic  Senatorial 
Campaign  Committee  and  the 
Democratic  Congressional  Campaign 
Committee  filed  a  Petition  for 
Rulemaking  urging  the  Commission  to: 
(1)  repeal  or  amend  11  CFR  110.7(b)(4) 
to  the  extent  that  it  prohibited  national 
committees  of  political  parties  from 
making  independent  expenditures  for 
congressioiud  candidates;  (2)  repeal  or 
amend  11  CFR  Part  109  with  respect  to 
which  expenditiires  qualify  as 
"independent";  and  (3)  issue  new  rules 
to  provide  meaningful  guidance 
regarding  independent  expenditures  by 
the  national  committees  of  political 
parties.  Please  note  that  although  the 
Petition  for  Rulemaking  urged  changes 
only  in  the  rules  applicable  to  national 
committees  of  political  parties,  the 
Commission's  rulemaking  will  also 
cover  possible  changes  to  the  provisions 
governing  state  and  local  party 
committees. 

In  response  to  the  Colorado  decision, 
the  Commission  promulgated  a  Final 
Rule  on  August  7. 1996  which  repealed 
paragraph  (b)(4)  of  section  110.7.  See  61 
F.R.  40961  (Aug.  7. 1996).  On  the  same 
date,  the  Commission  also  published  a 
Notice  of  Availability  seeking  comment 
on  the  remainder  of  the  Petitioners' 
requests.  See  61  F.R.  41036  (Aug.  7, 
1996).  No  statements  supporting  or 
opposing  the  petition  were  received  by 
the  close  of  the  comment  period. 

The  attached  proposed  rules  are 
explained  more  fully  below. 

Section  100.7 — Contribution 

The  Commission  is  proposing  adding 
new  language  to  the  definition  of 
contribution  in  1 1  CFR  100. 7(a) 
regarding  cocHdinated  communications 
and  other  things  of  value.  Comments  are 
sought  on  two  diffierent  alternative 
versions  of  this  new  provision. 
Alternative  1-A  would  specify  that  the 
term  "contribution"  includes  a  payment 
for  a  communication  or  anything  of 
value  which  is  coordinated  with  a 
candidate,  authorized  committee  or 
other  political  committee.  Alternative 
1-B  is  similar,  except  that  it  would 
include  the  concept  that  the 
communication  or  thing  of  value  must 
be  for  the  purpose  of  influencing  a 
federal  election.  Coordination  is 
discussed  in  greater  detail  below.  Please 
note  that  under  either  alternative  this 
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new  provision  would  apply  not  only  to 
contributions  from  party  committees, 
but  also  to  any  other  person,  including 
individuals,  corporations,  labor 
organizations,  and  nonconnected 
committees,  who  coordinate  with 
candidates  or  committees.  Alternative 
1-A  of  the  proposed  rule  would  also 
reference  11  CFR  114.2(c).  which 
explains  that  some  forms  of 
coordination  by  a  corporation  or  labor 
organization  may  not  necessarily  result 
in  the  making  of  a  contribution. 

Section  100.23 — Coordination 

The  Commission's  ciurent  regulations 
at  11  CFR  109.1(b)(4)  indicate  that  an 
expenditiue  will  be  presumed  to  be 
coordinated  rather  than  independent 
when  it  is  "[biased  on  information  about 
the  candidate's  plans,  projects  or  needs 
provided  to  the  expending  person  by  the 
candidate  or  the  candidate's  agents, 
with  a  view  toward  having  an 
expenditiue  made,"  or  when  it  is 
"(m]ade  by  or  through  any  person  who 
is,  or  has  been,  authorized  to  raise  or 
expend  funds,  who  is,  or  has  been,  an 
officer  of  an  authorized  committee,  or 
who  is,  or  has  been,  receiving  any  form 
of  compensation  or  reimbiusement  from 
the  candidate,  the  candidate's 
committee  or  agent."  11  CFR 
109.l(b)(4)(i).  "Hie  present  language  is 
drawn  from  the  statutory  definitions  of 
"independent  expenditxue"  at  2  U.S.C. 
431(17)  and  "contribution"  at  2  U.S.C 
441a(a)(7)(B).  The  FECA  defines 
independent  expenditure  to  mean  "an 
expenditure  by  a  person  expressly 
advocating  the  election  or  defieat  of  a 
clearly  identified  candidate  which  is 
made  without  cooperation  or 
consultation  with  any  candidate,  or  any 
authorized  committee  or  agent  of  such 
candidate,  and  which  is  not  made  in 
concert  with,  or  at  the  request  or 
suggestion  of,  any  candidate,  or  any 
authorized  committee  or  agent  of  such 
candidate."  2  U.S.C  431(17);  See  also 
11  CFR  109.1(a).  Similarly,  in  Colomdo. 
the  Court  referred  to  independent 
expenditures  as  those  which  are 
"developed  *  *  *  independently  and 
not  pursuant  to  any  general  or  particular 
understanding  with  [the  candidates  and 
their  aeents]."  116  S.  Ct.  at  2315. 

While  the  Commission  does  not 
propose  to  change  its  definition  of 
independent  expenditxire  in  11  CFR 
109.1(a),  the  attached  draft  rules  would 
more  clearly  tie  the  concept  of  what 
negates  the  independence  of 
expenditures  to  a  revised  explanation  of 
what  constitutes  coordination. 
Accordingly,  the  Commission  seeks 
comments  on  replacing  the  current 
language  in  section  109.1(b)(4)  with  new 
langxiage  in  section  100.23  that  more 


fully  explains  what  is  meant  by 
"coordination  with  a  candidate." 
Conunents  are  sought  on  several 
different  alternative  versions  of  this 
provision.  The  proposed  rule  would  add 
some  new  examples  of  coordination, 
although  these  would  not  constitute  an 
exhaustive  list.  The  examples  include 
situations  set  out  in  section 
441a(a)(7)(B)  of  the  FECA  where  a 
person  finances  the  reproduction, 
republication,  display,  distribution  or 
other  form  of  dissemination  of  the 
candidate's  campaign  materials,  with 
several  exceptions.  The  exceptions 
consist  of  situations  where  the 
campaign  materials  are  used  in 
communications  that  advocate  the 
candidate's  defeat,  or  that  are 
incorporated  into  an  exempt  news  story, 
commentary  or  editorial,  or  that  are 
incorporated  into  a  corporation's  or 
labor  organization's  expression  of  its 
own  views.  See  11  CFR  100.7(b)(2), 
114.3(c)(1)  and  Advisory  Opinion  1996- 
48. 

The  new  language  in  section 
100.23(a)(1)  would  retain  some  portions 
of  the  langiiage  of  ourent  1 1  CFR 
109.1(b)(4),  which  is  based  on  section 
431(17)  of  the  FECA,  with  regard  to 
payments  made  in  cooperation  or 
consultation  or  concert  with,  or  at  the 
request  or  suggestion  of,  any  candidate, 
or  any  authorized  committee  or  agent  of 
a  candidate.  Alternative  2-A  would  not 
provide  separate  definitions  for  each 
term  contained  in  section  431(17).  It 
incorporates  both  the  statutory  standard 
and  language  frtim  the  pliuality  opinion 
in  Colorado.  Alternatives  2-B,  2-C  and 
2-0  would  define  the  terms  to  provide 
guidance  to  the  regiilated  commimity. 
However,  the  definitions  in  Alternative 
2-B  are  broader  and  more  inclusive  than 
in  Alternatives  2-C  or  2-D.  The 
definitions  in  Alternative  2-C  would 
and  to  stress  the  mutuality  of  the  plan 
of  action  connoted  by  the  statutory 
terms  which  make  up  "coordination." 
Alternative  2-D  generally  follows 
Alternative  2-C,  except  for  other 
changes  described  below. 

Alternatives  2-A,  2-B,  and  2-C  also 
propose  to  add  new  language  to  the 
definition  of  coordination  in  proposed 
section  100.23(a)  based  on  the  plurality 
opinion  in  Colorado.  The  plurality 
indicated  that  independent 
expenditures  are  those  which  are 
"developed  .  .  .  independently  and  not 
pursuant  to  any  general  or  particular 
understanding  with  [the  candidates  and 
their  agents]."  Colorado  at  2315.  These 
alternatives  indicate  that  coordination 
occius  when  there  is  a  general  or 
particular  understanding  or  arrangement 
with  a  candidate.  Alternative  2-D  of 
proposed  section  100.23(a)  excludes  this 


new  language  in  fiivor  of  the  statutory 
language.  Comments  are  sought 
concerning  whether  the  new  language 
should  be  added  to  the  definition  of 
"coordination"  ur  whether  the  Supreme 
Court  intended  this  phrase  to  be  Iknited 
to  its  discussion  of  independent 
expenditures  made  by  party  committees. 

m  addition,  comments  are  sought  as 
to  whether  coordination  between  a 
person  making  an  expenditiue  and  a 
candidate  or  campaign  committee  only 
results  frt>m  a  specific  agreement  on  a 
particular  advertisement  or 
communication,  or  other  expenditure, 
or  whether  a  more  general 
understanding  or  arrangement  is 
sufficient  to  constitute  coordination.     . 

In  paragraph  (a)(3),  of  new  section 
100.23,  Alternative  3-A  would  continue 
the  Commission's  ciurent  approach  of 
including  payments  based  on 
information  about  the  candidate's  plans, 
projects  or  needs  provided  to  the 
expending  person  by  the  candidate  or 
the  candidate's  agents  or  authorized 
committee.  However,  Alternative  3-A  of 
the  revised  rules  would  eliminate  the 
current  language  regarding  information 
provided  "with  a  view  toward  having  an 
expenditure  made.  This  alternative 
takes  the  view  that  the  term  "with  a 
view  toward  having  an  expenditiue 
made"  requires  a  subjective 
determination  of  the  candidate's  or 
committee's  intentions,  and  the  receipt 
of  such  information  fix)m  the  candidate 
is  sufficient  to  establish  coordination.  In 
contrast.  Alternatives  3-B  and  3-C 
would  retain  the  phrase  "with  a  view 
toward  having  an  expenditure  made"  to 
provide  fiirther  guidance  in  defining  the 
statutory  term  "for  the  purpose  of 
influencing  a  federal  election"  in  light 
of  the  examples  given  in  proposed 
section  100.23(a)  (1),  [i],  and  (3). 
Alternative  3-C  would  define  what  is 
not  meant  by  "coordination"  so  as  to 
clarify  the  limits  of  the  term  to  the 
regulated  community.  Comments  are 
sought  as  to  whether  an  exchange  of 
information  regarding  the  expending 
person's  plans,  projects  or  needs  also 
results  in  "coordination." 

All  the  alternatives  would  also 
eliminate  the  ciurent  language 
indicating  when  expenditiues  will  be 
"presumed"  to  be  coordinated.  This 
"presumption"  has  not  provided 
sufficient  certainty  to  the  regulated 
commimity. 

Proposed  new  section  100.23  also 
explains  more  fully  who  is  considered 
to  be  an  agent  of  a  candidate. 
Alternative  4-A  of  paragraph  (b)  of  this 
draft  rule  would  indicate  that  agents 
include  persons  who  during  the  same 
election  cycle  in  which  the  payment  is 
made  hold  executive,  policymaking,  or 


other  significant  advisory  or  fimdiaising 
positions  with  the  candidate's 
authorized  committee:  or  have 
participated  in  strategic  or  policymaking 
discussions  with  the  candidate  or 
campaign  officials;  or  provide 
campaign-related  services  such  as 
polling,  media  advice,  direct  mail, 
fundraising  or  campaign  research. 
Alternative  4-B  of  paragraph  (b)  of  this 
draft  rule  would  add  an  additional 
provision  that  agents  must  have  an 
express  or  implied  grant  of  authority 
from  the  principal  to  act  on  its  behalf 
either  generally  or  with  regard  to 
particular  matters.  However,  under  both 
of  these  alternatives  the  rules  would 
specifically  exclude  entities  that  are  not 
actively  involved  in  campaign  decision- 
making, such  as  messenger  and  delivery 
services,  and  other  passive  vendors.  In 
addition,  under  proposed  paragraph  (c), 
as  under  ciurent  11  CFR  109.1, 
coordination  would  not  result  merely 
bom  providing  the  expending  person 
with  Commission  guidelines  on 
independent  expenditures. 

Additional  issues  related  to 
coordination  by  piarty  conunittees  are 
discussed  below.  These  include  the 
related  questions  of  whether  there 
should  be  a  different  definition  of 
"independent  expenditure"  and  a 
different  standard  as  to  what  constitutes 
"coordination"  for  party  committees 
than  for  individuals  and  other  political 
committees. 

Section  109.1 — Independent 
Expenditure  Definition 

The  proposed  regulations  would  make 
one  modification  to  11  CFR  109.1(a), 
which  defines  "person"  for  purposes  of 
making  independent  expenditures.  The 
definition  of  "person"  already  includes 
political  committees.  Nevertheless,  the 
attached  rules  would  add  a  reference  to 
party  committees  to  recognize  that, 
consistent  with  Colorado,  party 
committees  may  make  independent 
expenditures. 

m  paragraph  (b)(4)  of  section  109.1, 
Alternative  5-A  would  modify  the 
definition  of  the  phrase  "made  with  the 
cooperation  or  with  the  prior  consent  of. 
or  in  consultation  with,  or  at  the  request 
of  suggestion  of  by  referring  the  reader 
to  the  definition  of  "coordination"  in  11 
CFR  100.23.  Alternative  5-B  would 
eliminate  paragraph  (b)(4)  of  this 
section. 

Section  110. 7 — Party  Committee 
Coordinated  Expenditures  and 
Independent  Expenditures 

Section  110.7  of  the  Commission's 
regulations  implements  a  statutory 
exception  to  the  contribution  limits  set 
forth  at  2  U.S.C  441a.  This  exception 


allows  nati(Hial.  state  and  subordinate 
committees  of  political  parties  to  make 
expenditures  up  to  spedfically 
prescribed  amounts  on  behalf  of  the 
general  election  campaigns  of  federal 
candidates  without  counting  such 
expenditures  against  the  committees' 
contribution  limits.  See  2  U.S.C 
441a(d).  These  expenditures  are 
commonly  referrcMl  to  as  "coordinated" 
because  the  FECA  permits  party 
committees  to  make  such  expenditures 
after  extensive  consultation  with  the 
candidates  and  their  campaign  stafEs. 
Prior  to  the  Colorado  decision,  the 
Commission's  regulations  at  11  CFR 
110.7(a)(5)  and  (b)(4)  also  baned 
national,  state  and  local  party 
committees  from  making  independent 
expenditures.  As  noted  above,  at  an 
earlier  point  in  this  rulemaking,  the 
Commission  repealed  paragraph  (b)(4) 
of  this  section,  althou^  paragraph 
(a)(5),  barring  national  party  committees 
from  making  independent  expenditures 
in  the  general  election  campaigns  of 
Presidential  candidates,  remains  in 
effect.  See  61  F.R.  40961  (Aug.  7, 1996). 

In  Colorado,  the  Supreme  Court's 
plurality  opinion  delivered  by  Justice 
Breyer  (joined  by  Justices  O'Connor  and 
Souter]  held  that,  "The  independent 
expression  of  a  political  party's  views  is 
'core'  First  Amendment  activity  no  less 
than  is  the  independent  expression  of 
individuals,  candidates,  or  other 
political  committees.  [Citation  omitted]" 
Colomdo  at  2316.  The  plurality  stated, 
"We  therefore  believe  this  Court's  prior 
case  law  controls  the  outcome  here.  We 
do  not  see  how  a  Constitution  that 
grants  to  individuals,  candidates,  and 
ordinary  political  committees  the  right 
to  make  unlimited  independent 
expenditures  could  deny  the  same  right 
to  political  parties."  Id.  at  2317.  The 
First  Amendment  rights  of  individuals 
and  political  committees  to  make 
independent  expenditures  were  initially 
delineated  by  the  Supreme  Court  in 
Buckley  V.  Valeo,  424  U.S.  1  (1976) 
[Buckley^,  and  Federal  Election 
Commission  v.  National  Conservative 
Political  Action  Committee,  470  U.S. 
480  (1985)  (NCPAQ.  respectively.  With 
resp^  to  coordinated  expenditures,  the 
Supreme  Court's  Colorado  decision  did 
not  modify  or  eliminate  the  existing 
statutory  limits  on  coordinated 
expenditures.  The  plurality  opinion  did 
not  reach  the  broader  question  of 
whether  "the  Firet  Amendment  fturbids 
congressional  efforts  to  limit 
coordinated  expenditures  as  well  as 
independent  expenditures."  Colorado  at 
2319.  However,  those  limits  are  the 
subject  of  pendii^  judicial  proceedings. 

In  light  of  the  Colomdo  decision,  the 
Commission  is  seeking  comments  on 


several  proposed  amendments  to  11 
CFR  110.7,  including  ahornative 
language,  regarding  both  coordinated 
and  indepoident  expenditures.  First, 
the  title  of  this  section,  and  the 
references  to  "expenditures"  found 
throughout,  would  be  modified  to 
clarify  whidi  portions  of  this  section 
apply  to  expenditures  which  are 
coordinated  with  the  candidate  on 
whose  behalf  they  are  made,  and  whidi 
portions  apply  to  independent 
expenditures.  For  the  convenience  of 
the  reader,  titles  for  each  paragraph 
would  also  be  added. 

1.  Independent  E^qwnditures  for 
Congressional  Candidates 

In  light  of  the  prior  repeal  of  11  CFR 
110.7(bM4).  the  attached  proposed  rules 
do  not  limit  the  total  amount  of  money 
political  party  committees  at  all  levels 
may  devote  to  independent 
expenditures  on  behalf  of  their 
congressional  candidates.  However, 
funds  used  to  make  independent 
expenditures  would  continue  to  be 
subject  to  FECA  requirements.  Party 
committee  expenditures  on  bdialf  of 
House  and  Senate  candidates  would  not 
count  towards  the  contribution  limits 
when  those  expenditures  are  genuinely 
independent  of  the  candidates  in  that 
election.  Conversely,  party  committee 
expenditures  on  behalf  of  candidates 
which  do  not  qualify  as  independent 
must  be  treated  as  either  in-ldnd 
contributitHis  subject  to  the  limits  cA 
section  441a(a)  or  (h)  of  the  Act  [See  2 
U.S.C  441a(a)(7)(B)).  or  as  coordinated 
expenditures  subject  to  the  limits  of 
section  441a(d)  of  the  Act.  unless  they 
qualify  as  exempt  activities  under  2 
U.S.C  431(8)(B)(v).  (x)  and  (xii)  and 
431(9)(BXiv).  (viii)  and  (ix). 

The  Colorado  opinion  indicates  thtf 
pohtical  party  committees  have  the 
same  rights  to  make  independent 
expenditures  as  other  persons  covered 
by  the  FECA.  Colomdo  at  2317. 
Consequently,  under  the  proposed  new 
rules,  independent  e}q>enditures  made 
by  political  party  committees  would  be 
treated  as  subject  to  the  same  standards 
and  conditions  as  independent 
expenditures  made  by  other  entities. 
This  includes  the  same  standards  for 
avoiding  coordination  with  candidates, 
as  well  as  the  same  reporting 
requirements,  disclaimers  and 
contribution  limits.  Nevertheless, 
comments  are  requested  as  to  whether 
different  standards  should  apply  to 
puty  committees. 

The  Petition  for  Rulemaking  argued 
that  party  committees  are  in  regular 
contact  with  their  candidates,  help 
develop  candidate  messages  and 
campaign  strategy,  and  routinely  share 


24370 


Federal  Renster  /  Vol.  62,  No.  86  /  Monday.  May  5.  1997  /  Proposed  Rules 


Federal 


/  Vol.  62.  No.  86  /  Monday.  May  5.  1997  /  Proposed  Rules 


24371 


24370 


Federal  Roister  /  Vol.  62.  No.  86  /  Monday.  May  5.  1997  /  Proposed  Rules 


FedanJ  Regirter  /  Vol.  62.  No.  86  /  Monday.  May  5,  1997  /  Proposed  Rules  24371 


overlapping  consultants,  pollsters, 
fundraisers  and  other  campaign  agents. 
According  to  the  petition,  these 
consultations,  discussions,  and 
arrangements  involve  Eace-to-foce 
meetings,  telephone  conversations,  and 
exchanges  of  paper  and  electronic  mail 
on  a  regular  basis,  sometimes  daily,  and 
take  place  at  both  the  staff  level  and 
higher  levels.  If  the  party  has  such  ties 
to  a  candidate,  it  would  be  difficult  for 
the  conunittees  to  achieve  sufficient 
insulation  from  that  candidate  so  as  to 
avoid  any  general  or  particular 
understanding  that  would  result  in 
coordination,  thereby  destroying  the 
independence  of  their  expenditxires.  As 
Justice  Kennedy  stated,  conciuring  in 
the  result  in  Colorado,  in  most  cases,  the 
answer  to  the  question  of  "whether  a 
party's  s{>ending  is  made  'in 
cooperation,  consultation,  or  concert 
with'  its  candidate  *  *  •  will  be  yes 
*   *  *."  Colorado  at  2322.  Nevertheless, 
the  Court  found  it  was  possible  for  the 
Colorado  Republican  Party  to  make 
independent  expenditures  in  the 
specific  circumstances  presented  in  the 
Colorado  case.  These  circumstances 
included  the  fact  that  the  expenditures 
were  made  months  before  the  primary 
election,  three  individuals  were  vying 
for  the  nomination,  and  no  general 
election  candidate  had  yet  been 
selected.  Id.  at  2315.  It  was  also 
significant  that  the  only  "politically 
relevant  individuals"  to  read  the  script 
were  the  state  party  chairman,  executive 
director  and  political  director.  Id.  In 
Advisory  Opinion  1984-30,  the 
Commission  concluded  that  contacts 
during  the  primary  campaign  would 
raise  a  rebuttable  presumption  that 
general  election  expenditures  would  be 
based  on  the  information  about  the 
candidate's  plans,  projects  or  needs 
raised  in  the  course  of  such  contacts. 

Nevertheless,  the  Commission  seeks 
comments  as  to  whether  and  how  a 
party  committee  could  make 
expenditures  which  are  genuinely 
independent  of  a  candidate  when  the 
party  committee  has  already  made,  or  is 
in  the  process  of  making,  coordinated 
expenditures  or  in-kind  contributions 
for  that  candidate.  For  example,  would 
it  be  feasible  for  a  party  committee  to 
create  a  separate  subdivision  or  other 
imit  for  the  exclusive  purpose  of  making 
independent  expenditiures,  and  to 
sufficiently  insulate  this  unit  from  its 
regular  staff  and  its  daily  campaign 
activities?  Would  this  separate  unit  have 
to  be  established  before  the  begiiming  of 
the  election  cycle,  or  before  the  first 
campaign-related  disciissions  any  party 
officials  or  staff  have  with  the 
candidate's  campaign  staff?  In  the 


alternative,  would  it  be  sufficient  for  the 
party  committee  to  create  this 
organization  at  any  time  before  the 
party's  nominee  is  chosen?  Does  a  party 
committee's  ability  to  make 
independent  expenditures  end  when  it 
nominates  a  candidate?  Once  a  party 
committee  has  coordinated  with  a 
particular  candidate  in  a  given  election, 
would  it  ever  be  possible  to  cease 
coordinating  and  begin  making 
independent  expenditures  with  respect 
to  that  particular  candidate  and 
election? 

Similarly,  if  party  committees  are 
affiliated,  the  question  arises  as  to 
whether  coordination  by  one  party 
committee  automatically  destroys  the 
ability  of  other  affiliated  party 
committees  to  make  independent 
expenditures.  In  this  regard,  comments 
are  sought  as  to  whether  there  may  be 
a  significant  distinction  between  the 
relationship  between  national,  state  and 
local  committees  on  the  one  hand,  and 
the  relationship  between  the  national 
committee  and  its  House  and  Senate 
campaig^n  committees?  Another 
question  concerns  candidates  who  are 
nominated  at  state  party  conventions.  If 
the  candidate  who  is  nominated  faces 
little  or  no  opposition  at  the  convention, 
does  this  mean  the  party  organization 
staging  the  convention  has  sufficiently 
coordinated  with  the  nominee  so  as  to 
preclude  subsequent  independent 
expenditures  by  the  state  or  local  party 
committee  in  connection  with  the 
general  election  campaign? 

2.  Independent  Expenditures  for 
Presidential  Campaigns 

In  Colorado,  the  Supreme  Court 
indicated  that  its  decision  involved  only 
congressional  races,  and  did  not 
"address  issues  that  might  grow  out  of 
the  public  funding  of  Presidential 
campaigns."  Id.  at  2314.  Previously,  in 
NCPAC.  the  Supreme  Court  addressed 
the  constitutionality  of  one  public- 
funding  provision,  section  901 2(f)  of  the 
Presidential  Election  Campaign  Fimd 
Act.  26  U.S.C  9001  et  seq.  This 
provision  barred  political  committees 
from  expending  more  than  $1000  to 
further  the  election  of  publicly-funded 
Presidential  candidates  in  the  general 
election.  The  Supreme  Court  found  26 
U.S.C.  9012(f)  to  violate  the  First 
Amendment  to  the  extent  that  it  limited 
independent  expenditiu-es  by 
nonconnected  political  committees. 
NCPAC  at  497.  The  Court  emphasized 
the  "fundamental  constitutional 
difference  between  money  spent  to 
advertise  one's  views  independently  of 
a  candidate's  campaign  and  money 
contributed  to  the  candidate  to  be  spent 
on  his  campaign.  *  *  *  [T]he  absence 


of  prearrangement  and  coordination 
undermines  the  valijiS  of  the 
expenditure  to  the  candidate,  and 
thereby  alleviates  the  danger  that 
expenditiues  will  be  given  as  a  quid  pro 
quo  for  improper  commitments  from  the 
candidate."  Id.  at  497-98.  However,  this 
case  did  not  involve  political  party 
committees. 

For  a  nimiber  of  reasons,  the  proposed 
rules  in  paragraph  (a)(4)  of  section  110.7 
would  continue  the  current  ban  on 
national  party  committees  making 
independent  expenditures  on  behalf  of 
the  general  election  campaigns  of 
Presidential  candidates.  One  reason  for 
retaining  these  regulations  is  that  they 
may  still  be  necessary  to  implement  the 
provisions  of  2  U.S.C.  441a(d),  which 
were  not  invalidated  by  the  Supreme 
Coiut.  The  rules  recognize  that  it  may  be 
difficult,  perhaps  impossible,  for  a 
national  party  committee  to  be  wholly 
independent  of  its  presidential 
candidate  if  the  chair  of  the  national 
party  was  selected  by  the  Presidential 
candidate  or  has  worked  closely  with 
his  or  her  campaign  staff  over  a  period 
of  time.  Accordingly,  the  Commission 
seeks  comments  regarding  the  extent  of 
coordination  between  party  committees 
and  Presidential  candidates,  in  practice. 
Sections  432(e)(3)(A)(i)  and  441a(d)(2) 
of  the  FECA  allow  the  national 
committee  of  a  political  party  to  serve 
as  the  principal  campaign  committee  or 
authorized  committee  of  its  Presidential 
candidate.  See  11  CFR  102.12(c)(1)  and 
9002.1(c).  In  such  a  case,  it  does  not 
seem  possible  for  party  committees  to 
operate  independently  of  the  candidate 
and  the  candidate's  agents. 

Comments  are  also  sought  on  several 
other  issues  addressed  in  proposed 
paragraph  (a)(4)  of  section  110.7.  First, 
should  the  ban  on  independent 
expenditures  be  extended  to  include 
those  made  in  connection  with 
Presidential  primaries?  Secondly, 
should  this  provision  explicitly  bar 
congressional  campaign  committees,  as 
well  as  state  and  local  party  conunittees. 
&t>m  making  these  independent 
expenditures?  The  Commission  is 
considering  whether  coordination 
between  a  national  party  committee  and 
its  Presidential  candidate  destroys  the 
ability  of  affiliated  state  or  local  party 
committees  to  make  independent 
expenditures  on  behalf  of  that 
candidate.  In  the  alternative,  are  such 
independent  expenditiues  precluded 
only  when  the  state  or  local  party 
committee,  itself,  coordinates  with  the 
Presidential  candidate's  committee? 
Another  approach  would  be  to  establish 
a  rebuttable  presmnption  that  any  party 
committee  communications  mentioning 
Presidential  candidates  are  coordinated 


with  those  candidates  in  both  the 
primary  and  the  general  election. 

Anotner  issue  concerns  the  role  of 
public  funding.  Comments  are  sought 
on  whether  the  ban  on  party  committee 
independent  expenditure&for 
Presidential  candidates  should  only 
apply  to  those  party  committees  whose 
nominees  accept  public  funding. 
Alternative  6-B  of  section  110.7(a) 
would  implement  this  approach.  In 
contrast,  Alternative  6-A  would  cover 
all  Presidential  candidates.  Comments 
are  also  sought  on  revising  11  CFR  110.7 
and  9008.3(a)(4)  to  condition  the  grant 
of  public  fimding  for  national 
nominating  conventions  on  the  party 
committee's  and  convention 
committee's  agreement  not  to  make 
independent  expenditiires  for  either  the 
primary  or  general  election  campaigns 
of  its  Presidential  and  Vice  Presidential 
candidates.  Such  a  requirement,  while 
not  appearing  in  the  attached  draft 
rules,  would  be  predicated  on  the 
assiunption  that  nominating 
conventions  are  extensively  coordinated 
with  these  candidates,  thereby 
precluding  the  possibility  of 
simultaneous  or  subsequent 
independent  expenditures.  However, 
this  may  not  be  true  if  the  nomination 
is  still  being  contested  by  the  time  of  the 
convention. 

3.  Other  Changes  to  Section  110.7 

The  Commission  seeks  comments  on 
adding  language  to  paragraph  (c)  of 
section  110.7  to  set  forth  the 
Conunission's  current  policy  regarding 
the  assignment  of  coordinated 
expenditure  limits.  The  revised  rule 
would  state  that  whenever  a  party 
committee  authorizes  another  party 
committee  to  use  part  or  all  of  its 
coordinated  ex]>enditure  limitation,  the 
authorization  must  be  in  writing,  must 
specify  a  dollar  amount,  and  must  be 
made  before  the  committee  so 
authorized  actually  makes  the 
coordinated  expenditure.  See  Campaign 
Guide  for  Political  Party  Committees 
(1996).  This  would  apply  to  both  the 
national  committee  and  state 
committees.  Consequently,  it  would 
replace  the  language  in  current 
paragraph  (a)(4),  that  permits  national 
committees  of  political  parties  to  assign 
their  spending  limits  but  does  not 
specify  how  this  should  be 
accomplished.  Comments  are  requested 
as  to  whether  copies  of  such  written 
authorizations  should  be  attached  to  the 
committees'  disclosure  reports. 

New  paragraph  (d)  of  section  110.7 
would  indicate  that  the  explanation  of 
"coordinated"  in  11  CFR  100.23  and 
109.1(b)(4)  would  apply  in  determining 
whether  expenditures  are  coordinated 


for  purposes  of  the  coordinated 
expentUture  limits  of  11  CFR  110.7. 
Please  note  that  imder  the  proposed 
rules,  the  Commission's  standards  for 
determining  whether  a  commimication 
by  a  party  committee  is  a  coordinated 
expenditure  under  2  U.S.C.  441a(d) 
would  continue  to  depend  on  whether 
it  contains  an  electioneering  message 
and  mentions  a  clearly  identified 
candidate. 

Section  104.4(a)— Reporting 
Independent  Expenditures 

Paragraph  (a)  of  this  section  sets  out 
the  reporting  obligations  of  political 
committees  makii^  independent 
expenditures.  The  draft  niles  which 
follow  would  add  a  specific  refisrence  to 
party  conmiittees  to  make  clear  that 
national,  state  and  subordinate 
committees  of  political  parties  would  be 
subject  to  the  same  reporting 
requirements  as  other  political 
committees.  Consequently,  other 
regulations  which  eistablish  reporting 
requirements  would  apply  in  the  same 
manner  and  to  the  same  extent  that  they 
apply  to  other  political  committees 
making  independent  expenditxires.  E.g. 
11  CFR  104.3(b)(3)(vii)(A)  through  (C) 
and  104.5(g). 

Section  llO.l(n) and  110.2(kh- 
Contributions  to  Committees  Making 
Independeitt  Expenditures 

The  Commission  requests  comments 
on  proposed  new  paragraph  (n)  of 
section  110.1  and  new  paragraph  (k)  of 
section  110.2.  which  would  replace 
current  paragraphs  (d)(2)  of  these 
sections  regarding  the  application  of  the 
contribution  limits  to  contributions  to 
conunittees  that  make  independent 
expenditures.  These  sections  need  to  be 
updated  because  current  paragraphs 
(a)(2)  of  each  section  recognize  that 
non-party  committees  may  make 
independent  expenditures,  but  do  not 
contemplate  party  committees  doing  so. 
Individuals  may  donate  up  to  $20,000  to 
national  party  committees. 
Consequently,  imder  the  proposed  new 
langiiage,  the  $20,000  contribution  limit 
would  continue  to  apply  when  the 
recipient  national  party  committee  uses 
the  contribution  to  make  independent 
expenditures. 

Section  110.11  (a)— Party  Committee 
Disclaimers 

The  Commission  seeks  comments  on 
two  changes  to  paragraph  (a)(2)  of 
section  110.11  regarding  disclaimers  for 
party  committee  conununications.  First, 
new  language  would  be  added  to 
paragraph  (a)(2)(i)  to  state  that  the 
required  disclaimer  for  communications 
which  coD^tute  coordinated 


expenditures  must  indicate  who 
authorized  the  communication. 
Accordingly,  the  presoit  language  in 
paragraph  (a)(2)(ii)  would  be  deleted. 
Currently.  11  CFR  110.11(a)(2)(ii)  states 
that  coordiiuted  expenditures  need  not 
include  an  authorization  statement  if 
the  communication  is  made  before  the 
party's  candidate  is  nominated. 
However,  in  the  event  that  the 
Commission  decides  to  continue  to  treat 
party  committee  commimications 
mentioning  Presidential  candidates  as 
inherently  coordinated,  comments  are 
sought  as  to  whether  paragraph  (a}(2)(ii) 
should  remain  as  it  is  now  and  not 
require  party  committees  to  state  which 
Presidential  candidates  authorized  these 
pre-primary  communications. 

Second,  new  paragraph  (a)(2)(ii)~ 
would  indicate  that  when  party 
committees  make  independent 
expenditxure  communications,  the 
disclaimer  mu$t  state  that  the  party 
committee  paid  for  the  communication, 
and  that  the  ccnnmunication  is  not 
authorized  by  any  candidate  or 
authorized  committee.  Given  that 
independent  expenditures  contain 
express  advocacy,  they  are  subject  to  the 
disclaimer  requirements  of  2  U.S.C 
$441d. 

The  Commission  welcomes  comments 
on  proposed  new  11  CFR  100.23.  the 
proposied  amendments  to  11  CFR 
100.7(a).  104.4(a).  109.1(b).  110.1. 110.2. 
110.7.  and  110.11(a)  as  well  as  the 
issues  raised  in  this  notice. 

Certification  of  No  Eflbct  Pnnaant  to  S 
U.S.C  605(b)  (Regulatory  FlexibiUty 
Act] 

These  proposed  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  basis  for 
this  certification  is  that  the  rules  would 
conform  to  a  recent  Supreme  Court 
decision  by  permitting,  but  not 
requiring,  smali  entities  to  make 
independent  expenditures.  Therefore, 
no  significant  economic  impact  would 
result. 

ListofSulqects 

II  CFR  Part  100 

Elections. 

II  CFR  Part  104 

Campaign  funds.  Political  committees 
andtparties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  109 

Elections.  Reporting  and 
recordkeeping  requirements. 
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11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A,  Chapter  I  of  title  1 1  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  100— SCOPE  AND  DEHNTTIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  Fart  100 
would  continue  to  read  as  follows: 

Audiarity:  2  U.S.C  431. 438(a)(8). 

2.  Section  100.7  would  be  amended 
by  adding  new  paragraph  (a)(5)  to  read 
as  follows: 

fioa?    Contribution  (2  U.S.C.  431(8)). 

(a)*  •  * 

Alternative  1-A 

(5)  Any  [wyment  made  for  a 
communication  or  anything  of  value 
that  is  made  in  coordination  with  a 
candidate,  or  a  candidate's  authorized 
committee  or  agent,  or  in  coordination 
with  a  poUtical  committee  or  its  agent, 
except  as  otherwise  provided  in  11  CFR 
114.2(c). 

Alternative  1-B 

(5)  Any  payment  made  for  a 
communication  or  anything  of  value 
that  is  made  for  the  purpose  of 
influencing  any  election  for  Federal 
office  and  that  is  made  in  coordination 
with  a  candidate,  or  a  candidate's 
authorized  committee  or  agent,  or  in 
coordination  with  a  poUtical  committee 
or  its  agent,  except  as  otherwise 
provided. 

lEnd  of  Alternatives  for  §100.7) 

•        •        •        •        • 

3.  Part  100  would  be  amended  by 
adding  new  section  100.23  to  read  as 
follows: 

110023    Coordination  (2  U.8.C.  431(17). 

(a)  Payments  made  in  "coordination" 
with  a  candidate  include: 

Alternative  2-A 

(1)  Payments  made  by  any  person  in 
cooperation,  consultation  or  concert 
with,  at  the  request  or  suggestion  or 
direction  of.  or  pursuant  to  any  general 
or  particular  understanding  or 
arrangement  with  a  candidate  or  a 
candidate's  authorized  committee  or 
agent; 

Alternative  2-B 

(1)  Payments  made  by  any  person  in 
cooperation,  consultation  or  concert 
with,  at  the  request  or  suggestion  or 
direction  of.  or  pursuant  to  any  general 
or  particular  understanding  or 


arrangement  with  a  candidate  or  a 
candidate's  authorized  committee  or 
agent,  as  defined  below: 

(i)  In  cooperation  or  concert  with 
means  acting,  working  or  operating 
together,  or  conferring  or  discussing  or 
jointly  deciding  or  planning  for  one  or 
more  persons  to  take  action(s); 

(ii)  In  consultation  with  means 
providing  information  to  one  or  more 
persons  and  obtaining  their  reactions, 
suggestions  or  responses: 

(tii)  At  the  request,  suggestion  or 
direction  o/ means  asking,  ordering, 
requiring,  indicating,  telling,  or 
otherwise  expressly  or  impliedly 
expressing  the  hope  or  desire  that  one 
or  more  persons  take  action(s): 

(iv)  Pursuant  to  any  general  or 
particular  understanding  or 
arrangement  means  an  express  or 
implied  agreement  or  intention  for  one 
or  more  persons  to  take  action  necessary 
to  achieve  a  common  goal: 

Alternative  2-C 

(1)  Payments  made  by  any  person  in 
cooperation,  consultation  or  concert 
with,  at  the  request  or  suggestion  or 
direction  of.  or  pursuant  to  any  general 
or  particidar  understanding  or 
arrangement  with  a  candidate  or  a 
candidate's  authorized  committee  or 
agent  as  defined  below.  See  the 
definition  of  person  in  11  CFR 
109.1(b)(1). 

(i)  In  cooperation  with  means  the  act 
of  persons  working  or  operating  together 
in  the  formation  of  a  plan: 

(ii)  In  consultation  with  means  a 
meeting  of  persons  to  discuss,  decide,  or 
plan  something: 

(iii)  ill  concert  with  means  an 
agreement  of  two  or  more  persons  in  a 
design  or  plan; 

(iv)  At  tne  request,  suggestion  or 
direction  o/ means  asking,  ordering, 
requiring,  indicating,  telling,  or 
otherwise  expressly  or  impliedly 
expressing  the  hope  or  desire  that  one 
or  more  persons  take  action(s): 

(v)  Pursuant  to  any  general  or 
particular  understanding  or 
arrangement  means  an  express  or 
implied  agreement  or  intention  for  one 
or  more  persons  to  take  action  necessary 
to  achieve  a  conunon  goal; 

Alternative  2-D 

(1)  Payments  made  by  any  person  in 
cooperation,  consultation  or  concert 
with,  at  the  request  or  suggestion  or 
direction  of  a  candidate  or  a  candidate's 
authorized  committee  or  agent  as 
defined  below.  See  the  definition  of 
person  in  11  CFR  109.1(b)(1). 

(i)  In  cooperation  with  means  the  act 
of  persons  working  or  operating  together 
in  the  formation  of  a  plan; 


(ii)  In  consultation  with  means  a 
meeting  of  persons  to  discuss,  decide,  or 
plan  something; 

(iii)  In  concert  with  means  an 
agreement  of  two  or  more  persons  in  a 
design  or  plan; 

(iv)  At  the  request,  suggestion  or 
direction  o/ means  asking,  ordering, 
requiring,  indicating,  telling,  or 
otherwise  expressly  or  impliedly 
expressing  the  hope  or  desire  that  one 
or  more  persons  take  action(s); 

(End  of  Alternatives  for  Paragraph 
(a)(1)) 

(2)  Payments  made  by  any  person  to 
finance  the  dissemination,  distribution, 
display,  republication  or  reproduction, 
in  whole  or  in  part,  of  any  broadcast  or 
any  written,  graphic  or  other  form  of 
campaign  materials  prepared  by  the 
candidate  or  any  agent  or  authorized 
committee  of  the  candidate,  but  not 
including  the  use  of  those  materials  in 
communications  that  advocate  the 
candidate's  defeat  or  are  incorporated 
into  a  news  story,  commentary  or 
editorial  exempted  under  1 1  CFR 
100.7(b)(2)  or  are  incorporated  into  a 
corporation's  or  labor  organization's 
expression  of  its  own  views  under  11 
CFR  114.3(c)(1);  and 

Alternative  3-A 

(3)  Payments  made  based  on 
information  about  the  candidate's  plans, 
projects  or  needs  provided  to  the 
expending  person  by  the  candidate,  or 
the  candidate's  authorized  committee  or 
agents. 

Alternative  3-B 

(3)  Payments  made  based  on 
information  about  the  candidate's  plans, 
projects  or  needs  provided  to  the 
expending  person  by  the  candidate,  or 
the  candidate's  authorized  committee  or 
agents  with  a  view  toward  having  an 
expenditure  made. 

Alternative  3-C 

(3)  Payments  made  based  on 
information  about  the  candidate's  plans, 
projects  or  needs  provided  to  the 
expending  person  by  the  candidate,  or 
the  candidate's  authorized  committee  or 
agents  with  a  view  toward  having  an 
expenditure  made,  but  not  including 
mere  contacts  with  persons  who  are  not 
empowered  to  commit  their 
organizations,  or  which  do  not  result  in 
coordinated  action  with  persons 
empowered  to  comimit  their 
organization,  or  which  do  not  meet  the 
definition  of  coordination  as  defined  in 
(a)(1)  of  this  section. 


(End  of  Alternatives  for  Paragraph 
(aX3)) 

(b)  A  candidate's  agents  include 
persons  who  during  the  same  election 
cycle  in  which  the  payment  is  made — 

Alternative  4-A 

(1)  Hold  or  have  held  executive, 
policymaking,  or  other  significant 
advisory  or  fiindraising  positions  with 
the  candidate's  authorized  committee: 

(2)  Have  participated  in  strategic  or 
policymaking  communications  with  the 
candidate  or  campaign  officials:  or 

(3)  Are  providing  or  have  provided 
campaign-related  services  such  as 
polling,  media  advice,  direct  mail, 
fimdraising  or  campaign  research, 
unless  such  persons  do  not  make 
decisions,  or  participate  in  decision- 
making, regaiding  the  candidate's  plans, 
projects  or  needs. 

Alternative  4-B 

(1)  Have  an  express  or  implied  grant 
of  authority  from  the  principal  to  act  on 
its  behalf  either  generally  or  only  with 
regard  to  particular  mattera;  and 

(2)  (i)  Hold  or  have  held  executive, 
policymaking,  or  other  significant 
advisory  or  fundraising  positions  with 
the  candidate's  authorized  committee: 

(ii)  Have  participated  in  strategic  or 
policymaking  communications  with  the 
candidate  or  campaign  officials;  or 

(iii)  Are  providing  or  have  provided 
campaign-related  services  such  as 
polling,  media  advice,  direct  mail, 
fundraising  or  campaign  research, 
unless  such  persons  do  not  make 
decisions,  or  participate  in  decision- 
making, regarding  the  candidate's  plans, 
projects  or  needs. 

(End  of  Alternatives  for  Paragraph  (b)) 

(c)  Payments  made  in  coordination 
with  a  candidate  do  not  include 
payments  by  any  person  whose  only 
contact  with  the  candidate,  candidate's 
authorized  committee  or  agents  is  to 
receive  Commission  guidelines  on 
independent  expenditures. 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U^C.  434) 

4.  The  authority  citation  for  part  104 
would  continue  to  read  as  follows: 

Aadiatfty:  2  U.S.C.  431(1).  431(8).  431(9). 
432(i).  434, 438(aH8).  438(b).  439a. 

5.  Section  104.4  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

{ 104.4    IndspMidMit  oxpendHufM  by 
polMcei  commltlios  (2  U.8.C.  434(4). 

(a)  Every  political  committee, 
including  a  party  committee,  which 
makes  independ«it  expendituras  shall 


report  all  such  expenditures  on 
Sdiedtde  E  in  accordance  with  11  CFR 
104.3(bH3)(vii).  Every  pdrson  (other 
than  a  political  committee)  shall  report 
independent  expenditures  in 
accordance  with  11  CFR  part  109. 


PART  100— INDEPENDENT 
EXPENDITURES  (2  U.S.C.  431(17). 
434(C)) 

6.  The  authority  citation  for  part  109 
would  continue  to  read  as  follows: 

Antiimtty:  2  U.S.C  431(17).  434(c), 
438(a)(8),  441d. 

7.  Section  109.1  would  be  amended 
by  revising  paragraphs  (b)(1)  and  (b)(4) 
to  read  as  follows: 

1109.1    DeflnHions  (2  U.&C.  431(17). 

•        •        •        •        • 

(b)«  *  * 

(1)  Person  means  an  individual, 
partnerahip,  committee  (including  a 
party  committee),  association,  qualified 
nonprofit  corporation  under  11  CFR 
114.10(c),  or  any  organization  or  group 
of  peraons,  including  a  separate 
segregated  fimd  established  by  a  labor 
organization,  corporation,  or  national 
bank  (See  part  114)  but  does  not  mean 
a  labor  organization,  corporation  not 
qualified  under  11  CFR  114.10(c),  or 
national  bank. 


Alternative  5-A 

(4)  Made  with  the  cooperation  or  with 
the  prior  consent  of,  or  in  consultation 
with,  or  at  the  request  or  suggestion  of, 
a  candidate  or  any  agent  or  authorized 
committee  of  the  candidate  means 
coordination  with  the  candidate  prior  to 
the  publication,  distribution,  display  or 
broadcast  of  the  communication,  as 
defined  in  11  CFR  100.23. 

Alternative  5-B 

(No  Corresponding  Provision) 


PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

8.  The  authority  citation  for  part  110 
would  continue  to  read  as  follows: 

AaAatitr.  2  U.S.C  431(8).  431(9). 
432(cM2).  437d(a)(B).  441a,  441b.  441d.  441e. 
441f,441gand441h. 

9.  In  section  110.1.  paragraph  (d)(2) 
would  be  removed,  paragraph  (d)(1) 
would  be  redesignated  as  paragraph  (d), 
and  a  new  paragraph  (n)  woidd  be 
added  to  reed  as  follows: 


f  110.1    Contributions  by  I 

than  ntuWcendMale  politicel  comniltlsM  (2 

UJ&.C.  441a(a)(l)). 

•  •        •        •        • 

(n)  Contributions  to  committees 
making  independent  expenditures.  The 
limitations  on  contributions  of  this 
section  also  apply  to  contributions  made 
to  political  committees  maHng 
independent  expenditures  under  11 
CFR  part  109. 

10.  In  section  110.2,  paragraph  (d)(2) 
would  be  removed,  paragraph  (dKl) 
would  be  redesignated  as  paragraph  (d), 
and  a  new  paragraph  (k)  would  be 
added  to  read  as  follows: 

{110.2   Contributions  by  muWcandMala 
poNtical  commltlwi  (2  U.8.C.  441a(a)(2)). 

•  *        •        •        • 

(k)  Contributions  to  multicandidate 
political  committees  moving 
independent  expenditures.  The 
limitations  on  contributions  of  this 
section  also  apply  to  contributions  made 
to  multicandidate  political  committees 
making  independent  expenditures 
under  1 1  CFR  Part  109. 

11.  Section  110.7  would  be  revised  to 
read  as  follows: 

§110.7    Party  oonmiltlaa  coonllnelsd 
expenditures  and  indapandant  ajipandlluiai 
(2  U.S.C.  441a(d)). 

(a)  Presidential  elections.  (1)  The 
national  committee  of  a  political  party 
may  make  coordinated  expenditures  in 
connection  with  the  general  election 
campaign  of  any  candidate  for  President 
of  the  United  SUtes  affiliated  with  the 

(2)  The  coordinated  expenditures 
shall  not  exceed  an  amount  equal  to  2 
cents  multiplied  by  the  voting  age 
population  of  the  United  States. 

(3)  Any  coordinated  expenditiue 
under  paragraph  (a)  of  this  section  shall 
be  in  addition  to^ 

(i)  Any  expenditure  by  a  national 
committee  of  a  political  party  serving  as 
the  principal  campaign  committee  of  a 
candidate  for  President  of  the  United 
States:  and 

(ii)  Any  contribution  by  the  national 
committee  to  the  candidate  pennissible 
under  11  CFR  110.1  or  110.2. 

Ahemative  6-A 

(4)  Political  party  committees  may  not 
make  independ«it  expenditures  (See  11 
CFR  Part  109)  in  connection  vrith  an 
election  campaign  of  a  candidate  for 
nomination  or  election  to  the  office  of    ^ 
President  of  the  United  States. 

Ahemative  6-B 

(4)  Political  party  committees 
affiliated  with  a  publicly  funded 
Presidential  candidate  may  not  make 
independent  expenditures  (Sae  11  CFR 
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Part  109)  in  connection  with  an  election 
campaign  of  a  candidate  for  nomination 
or  election  to  the  office  of  President  of 
the  United  States. 

(End  of  Alternatives  for  Pamgmph 
(aX4)) 

(5)  Any  coordinated  expenditures 
made  by  the  national,  state  and 
subordinate  conmiittees  of  a  political 
party  pursuant  to  paragraph  (a)  of  this 
section  on  behalf  of  that  party's 
Presidential  candidate  shall  not  count 
against  the  candidate's  expenditure 
limitations  under  11  CFR  110.8. 

(b)  Other  federal  elections.  (1)  The 
national  committee  of  a  political  party, 
and  a  State  committee  of  a  political 
party,  including  any  subordinate 
committee  of  a  State  conmiittee,  may 
each  make  coordinated  expenditures  in 
connection  with  the  general  election 
campaign  of  a  candidate  for  Federal 
office  in  that  State  who  is  affiliated  with 
the  party. 

(2)  The  coordinated  expenditures 
shall  not  exceed — 

(i)  In  the  case  of  a  candidate  for 
election  to  the  office  of  Senator,  or  of 
Representative  from  a  State  which  is 
entitled  to  only  one  Representative,  the 
greater  of — 

(A)  Two  cents  multiplied  by  the 
voting  age  pxipulation  of  the  State;  or 

(B)  Twenty  thousand  dollars;  and 
(ii)  In  the  case  of  a  candidate  for 

election  to  the  office  of  Representative, 
Delegate,  or  Resident  Commissioner  in 
any  other  State.  $10,000. 

(3)  Any  coordinated  expenditure 
under  paragraph  (b)  of  this  section  shall 
be  in  addition  to  any  contribution  by  a 
committee  to  the  candidate  permissible 
under  11  CFR  110.1  or  110.2. 

(c)  Assignment  of  coordinated 
expenditure  limits;  compliance.  The 
national  committee  and  State 
committees  of  a  political  party  may 
make  the  coordinated  expenditures 
specified  in  this  section  by  designating 
another  party  committee  as  its  agent, 
provided  that  before  the  coordinated 
expenditiue  is  made,  the  national  or 
State  committee  specifies  in  writing  the 
amount  the  designated  party  conunittee 
may  spend.  For  limitation  purposes. 
"State  committee"  includes  subordinate 
State  committees.  State  committees  and 
subordinate  State  committees  combined 
shall  not  exceed  the  limits  in  paragraph 
(b)(2)  of  this  section.  To  ensure 
compliance  with  the  limitations,  the 
State  committee  shall  administer  the 
limitation  in  one  of  the  following  ways: 

(1)  The  State  central  committee  shall 
be  responsible  for  insuring  that  the 
coordinated  expenditiues  of  the  entire 
party  organization  are  within  the 
limitations,  including  receiving  reports 


from  any  subordinate  committees 
making  coordinated  expenditures  imder 
paragraph  (b)  of  this  section,  and  filing 
consolidated  reports  showing  all 
expenditures  in  the  State  with  the 
Commission;  or 

(2)  Any  other  method,  submitted  in 
advance  and  approved  by  the 
Commission  which  permits  control  over 
expenditiues. 

(d)  Definition  of  coordinated 
expenditure.  The  provisions  of  11  CFR 
100.23  and  109.1(b)(4)  will  apply  for 
purposes  of  determining  whether  an 
expenditure  is  coordinated  under  this 
section. 

12.  Section  110.11  would  be  amended 
by  revising  paragraph  (a)(2)  to  read  as 
follows: 

{110.11    Communications;  advwIMng  (2 
U.S.C.  441d). 

(a)  •  •  • 

(2)  Independent  and  coordinated 
party  expenditures,  (i)  For  a 
communication  paid  for  by  a  party 
committee  pursuant  to  2  U.S.C.  441a(d), 
the  disclaimer  required  by  paragraph 
(a)(1)  of  this  section  shall  identify  the 
committee  that  makes  the  expenditure 
as  the  person  who  paid  for  the 
communication,  regardless  of  whether 
the  committee  was  acting  in  its  own 
capacity  or  as  the  designated  agent  of 
another  committee,  and  shall  identify 
the  candidate(s)  or  authorized 
committee(s)  who  authorized  the 
communication. 

(ii)  For  a  communication  made  by  a 
party  committee  which  constitutes  an 
independent  expenditure,  the 
disclaimer  required  by  paragraph  (a)(1) 
of  this  section  shall  state  that  the  party 
committee  paid  for  the  conununication 
and  that  the  communication  is  not 
authorized  by  any  candidate  or 
candidate's  committee. 
•        *        *        •        • 

Dated:  April  30, 1997. 
John  WaiToi  McGmrrj, 

Chairman,  Federal  Election  Commission. 
[PR  Doc  97-11590  Filed  5-2-97;  8:45  am] 
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DEPARTM^n  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  111  and  163 
RM151SnAB77 

Recordkeeping  Requirements; 
Correction 

AQBICV:  Customs  Service,  Department 

of  the  Treasury. 

ACnON:  Notice  of  proposed  rulemaking, 

correction. 


SUMMARY:  This  document  makes 
corrections  to  the  dociunent  published 
in  the  Federal  Register  on  April  23, 
1997,  which  set  forth  proposed 
amendments  to  the  Customs  Regulations 
relating  to  recordkeeping. 

FOR  FURTHER  iNFORMATION  CONTACT:  Stan 
Hodziewich,  Regulatory  Audit  Division, 
Washington,  D.C.  at  (202-927-0999)  or 
Howard  Spencer,  Regulatory  Audit 
Division,  Atlanta  Branch  at  (770-994- 
2273,  Ext.158). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  23, 1997,  Customs  published 
in  the  Federal  Register  (62  FR  19704)  a 
Notice  of  Proposed  Rulemaking  which 
covered  recordkeeping  requirements 
and  reflected  legislative  changes  to  the 
Customs  laws  regarding  recordkeeping, 
examination  of  books  and  witnesses, 
regulatory  audit  procedures  and  judicial 
enforcement.  These  statutory 
amendments  are  contained  in  the 
Customs  Modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  This 
document  corrects  some  errors 
published  in  the  NPRM. 

Several  errors  involved  the  discussion 
under  the  SUPPLEMENTARY  INFORMATION 
portion  of  the  document.  As  part  of  the 
background  discussion  under  the 
heading  "Recordkeeping 
Requirements",  in  the  center  column  of 
page  19705,  in  the  first  full  paragraph 
which  refers  to  section  163.4  and 
discusses  drawback  docimientation 
retention  requirements,  the  document 
misstates  the  period  of  time  that 
drawback  records  may  be  necessary  to 
be  retained.  Customs  did  not  include 
the  three-year  period  after  exportation 
that  the  claimant  could  wait  before 
filing  the  drawback  claim  in  setting 
forth  the  number  of  years  necessary  to 
retain  drawback  documentation.  Thus, 
the  second  sentence  of  the  first  full 
paragraph  in  the  center  coliunn  on  page 
19705  is  incorrect.  A  drawback  claimant 
has  the  ability  to  file  a  claim  up  to 
almost  eight  years  from  the  date  of 
importation:  the  export  on  which  the 
claim  is  made  may  occur  up  to  five 
years  bova  the  date  of  importation  and 
the  claim  can  be  filed  within  three  years 
from  the  date  of  exportation.  The 
recordkeeping  requirement  runs  from 
the  date  of  payment,  including  a 
payment  made  under  the  accelerated 
payment  program.  If  the  claimant  takes 
advantage  of  the  fiill  eight-year  period 
and  Customs  pays  the  claim  under  the 
accelerated  payment  program,  the 
supporting  record  must  be  kept  three 
years  from  the  payment  date:  a  period 


of  about  eleven  years  bom  the  date  of 
importation. 

tt  is  noted  that  the  same  sentence 
discussed  above  on  page  19705  also 
contains  a  typographical  error  by 
repeating  the  same  clause  that  is  being 
corrected  in  this  document  twice  at  the 
end  of  the  sentence. 

An  additional  error  occurred  in  the 
"Other  Sections  Affected"  portion  of  the 
background  discussion.  In  the  third 
column  of  page  19706.  in  the  second 
full  paragraph,  the  document  refers  to 
the  definition  of  records  in  "§  111.1(f)". 
The  listing  of  definitions  in  §  111.1  has 
been  alphabetized  and  the  reference  to 
paragraph  (f)  was  inadvertently 
retained.  It  should  be  removed.  Tliis 
oversight  was  also  repeated  in  the  text 
of  the  proposed  amendment  itself.  In  the 
center  colimm  of  page  19708,  in  the 
proposed  amendment  of  §  111.23(a),  the 
reference  to  §  111.1(f)  should  read 
simply  §111.1. 

Corrections  of  Publication 

Accordingly,  the  document  (FR  Doc. 
97-10130)  published  in  the  Federal 
Register  on  April  23, 1997  (62  FR 
19704)  is  corrected  as  set  forth  below: 

Corrections  of  the  Background  Section 

1.  On  page  19705,  in  the  center 
column  in  the  first  full  ptuagraph,  the 
second  sentence  should  be  removed  and 
in  its  place,  the  following  should  be 
inserted:  "It  is  noted  that  with  this 
retention  period  for  drawback  records,  it 
is  possible  that  the  total  retention 
requirement  for  drawback  records  could 
extend  to  about  eleven  years  from  the 
date  of  importation.  (A  drawback 
claimant  has  the  ability  to  file  a  claim 
up  to  almost  eight  years  from  the  date 
of  importation:  the  export  on  which  the 
claim  is  made  may  occur  up  to  five 
years  from  the  date  of  importation  and 
the  claim  can  be  filed  within  three  years 
from  the  date  of  exportation.  The 
recordkeeping  requirement  runs  from 
the  date  of  payment,  including  a 
payment  made  under  the  accelerated 
payment  program.  If  the  claimant  takes 
advantage  of  the  full  eight-year  period 
and  Customs  pays  the  claim  under  the 
accelerated  payment  program,  the 
supporting  records  must  be  kept  three 
years  from  that  payment  date:  a  period 
of  about  eleven  years  from  the  date  of 
importation.)" 

2.  On  page  19706,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  fourth  line,  the  reference  to  "records 
in  §  111.1(f)"  is  ccnrected  to  read 
"records  in  §111.1". 

Correction  to  Proposed  Regulatioii 

1.  On  page  19708,  in  the  center 
column,  in  §  111.23(a)(1).  in  the  second 


and  third  lines,  the  phrase  "defined  in 
§  111.1(f)"  is  corrected  to  read  "defined 
in  §111.1". 

Dated:  April  29. 1997. 
Stiurt  P.  Seidel. 

Assistant  Commissioner,  Office  of 
Reffilations  and  Rulings. 

(FR  Doc  97-11545  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30CFRPart253 
RIN  1010-AC33 

Oil  Spni  Rnandal  Responsit>lllty  for 
Offshore  Facilities 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Extension  of  comment  period 
for  proposed  nile.  and  announcement  of 
a  public  workshop. 

summary:  This  notice  extends  to  August 
22, 1997,  the  deadline  for  submitting 
comments  on  the  proposed  rule  on  Oil 
Spill  Financial  Responsibility  for 
Offshore  Facilities  (OSFR).  Also,  this 
notice  announces  that  MMS  will  hold  a 
public  workshop  on  the  proposed  rule 
on  June  5, 1997,  at  New  Orleans, 
Louisiana. 

DATES:  We  will  consider  all  comments 
received  by  August  22, 1997,  and  we 
may  not  fully  consider  comments 
received  after  August  22, 1997.  The 
public  workshop  will  be  held  on  June  5, 
1997,  at  9:00  a.m. 

ADDRESSES:  Mail  or  hand-carry  Mrritten 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Street;  Mail  Stop  4700; 
Hemdon,  Virginia  20170-^817; 
Attention:  Rules  Processing  Team.  We 
will  hold  the  public  woricshop  at  the 
MMS  Gulf  of  Mexico  Region  Office, 
1201  Elmwood  Park  Boulevard,  Room 
111,  New  Orleans,  Louisiana. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ray 
Beittel,  Performance  and  Safety  Branch, 
at  (703)  787-1591. 

SUPPLEMENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  comments  on  the  proposed 
OSFR  rule  published  on  March  25, 1997 
(62  FR  15639).  The  request  explains  that 
more  time  is  needed  to  allow 
respondents  time  to  prepare  detailed 
and  comprehensive  comments. 

MMS  was  also  asked  to  sponsor  a 
public  workshop  on  the  proposal  for  the 
purpose  of  clarifying  certain  parts  of  the 
proposal  and  answering  technical 
questions  on  how  it  was  developed. 


Dated:  April  29, 1997. 
a,r.  imimmmagiui. 

Chief,  Engineering  and  Opaations  Division. 
(FR  Doc  97-11558  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31CFRPart356 

[Depertment  of  tite  Traeeury  CIrculBr,  PiMte 
DeMSeneeNo.1-03] 

Sale  and  Issue  of  Marketable  Book- 
Entry  Trsaaury  Bills,  Notsa,  and  Bonds 

AGENCY:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  the 
Treasury  ("Treasury"  or  "Department") 
is  proposing  for  comment  an 
amendment  to  31  CFR  Part  356 
(Uniform  Offering  Circular  for  the  Sale 
and  Issue  of  Markietable  Book-Entry 
Treasury  Bills,  Notes,  and  Bonds).  This 
proposed  amendment  makes  the 
necessary  changes  to  accommodate 
three  decimal  bidding,  in  .005 
increments,  and  a  reduction  in  the  net 
long  position  reporting  threshold 
amount  for  Treasiuy  bill  auctions.  The 
proposed  rule  also  makes  certain 
technical  clarifications  and  conforming 
changes. 

DATES:  Comments  must  be  received  on 
or  before  June  4, 1997. 
ADDRESSES:  This  proposed  amendment 
has  also  been  made  available  for 
downloading  from  the  Bureau  of  the 
Public  Debt  home  page  at  the  following 
address:  www.pubUcdebt.treas.gov. 
Written  comments  should  be  sent  to: 
Government  Securities  Regulations 
Staff.  Bureau  of  the  Public  Debt.  999  E 
Street  N.W..  Room  515.  Washington. 
D.C.  20249-0001.  Comments  may  also 
be  sent  through  the  Internet  to  the 
Government  Securities  Regulations  Staff 
at  commoffc^pd.treas.gov.  When 
sending  comments  through  the  Internet, 
please  use  an  ASCII  file  format  and 
provide  your  fiill  name  and  mailing 
address.  Comments  received  will  be 
available  for  public  inspection  and 
downloading  from  the  Internet  and  for 
public  inspection  and  copying  at  the 
Treasury  Department  Library.  Room 
5030,  Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20220. 
FOR  FURTHER  MFORMATION  CONTACT:  Ken 
Pap)  (Director),  Lee  Grandy  or  Kurt 
Eidemiller  (Government  Securities 
Specialists),  Bureau  of  the  Public  Debt, 


9.A?t7ft 


FfMliirai  RMrister  /  Vol.  62.  No.  86  /  Monday.  Mav  5.  1997  /  ProDOsed  Rules 


Federal  Renstar  /  VoL  62.  No.  86  /  Mondav.  Kfav  5.  1997  /  ProDOMd  Rules 


2A377 


24376 


Fedoal  Register  /  Vol.  62.  No.  86  /  Monday,  May  5,  1997  /  Proposed  Rules 


Federal  Reghlw  /  VoL  62.  No.  86  /  Monday,  May  5.  1997  /  Proposed  Rules 


24377 


Government  Seciirities  Regulations 
Staff.  (202)  219-3632. 
SUPPLEMENTARY  MFOfMATION:  31  CFR 
Part  356,  also  referred  to  as  the  uniform 
offiering  cinnilar,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  uniform  offering 
circular,  in  conjunction  with  offiering 
announcements,  represents  a 
comprehensive  statement  of  those  terms 
and  conditions.'  The  proposed  rule, 
when  finalized,  would  amend  sections 
356.12  and  356.13  of  the  uniform 
offering  circular  and  would  provide  a 
technical  clarification  in  Appendix  B  to 
Part  356  (i.e..  Appendix  B.  Section  IV. 
Paragraph  C). 

A.  Three  Decimal  Bidding  in  .005 
Increments 

In  February  1995,  Treasury  began 
requiring  competitive  bids  in  note  and 
bond  auctions  to  be  expressed  as  yields 
using  three  decimal  places,  rather  than 
two  decimal  places,  e.g.,  7.123.2  ^t  that 
time.  Treasury  did  not  extend  three 
decimal  bidding  to  bill  auctions  because 
three  decimal  bidding  in  .001  percent 
increments  provides  a  price  unique  to 
each  discount  rate  only  for  bills  with 
maturities  of  360  days  or  more.  Price 
uniqueness  occurs  when  each  separate 
discoimt  rate  produces  a  diffisrent 
(unique)  price  rounded  to  three  decimal 
places,  i.e.,  no  two  discount  rates  result 
in  the  same  price.  Price  uniqueness  is  a 
function  of  the  minimum  bid  increment 
allowed  in  auctions,  price  rounding 
conventions,  and  the  number  of  days  to 
maturity.  For  the  reasons  explained 
below,  however.  Treasury  believes  that 
it  would  now  be  appropriate  to  extend 
three  decimal  bidding  to  bill  auctions. 

Section  356.12(c)(lj(i)  reflects  the 
proposed  change  to  three  decimal 
bidding  in  .005  increments  for  Treasury 
bills.  The  third  decimal  will  be 
expressed  in  minimum  increments  of 
one-half  basis  points  (e.g.,  5.320  or 
5.325)  in  which  the  final  decimal  must 
be  either  zero  or  five.  The  proposed  rule 
provides  that  three  decimal  bidding  in 
.005  increments  will  be  a  requirement 
for  all  Treasury  bill  auctions — 13-,  26-, 
and  52-week  bills  as  well  as  all  cash 
management  bills  (CMBs).  The 
Department  specifically  requests 


>  The  unifonn  offering  circular  was  pubiiahed  as 
a  final  rule  on  January  5.  1993  (58  FR  412). 
Amendments  to  the  circular  were  published  on 
June  3.  1994  (59  FR  28773).  March  IS.  1995  (60  FR 
13906).  July  16.  1996  (61  FR  37007).  August  23. 
1996  (61  FR  43626).  October  22.  1996  (61  FR 
54908).  and  January  6.  1997  (62  FR  846). 

'Treasury  Press  Release  was  dated  February  IS, 
199S.  An  amendment  to  the  uniform  offering 
circular  was  published  on  S4arch  15.  1995  (60  FR 
13906). 


comments  as  to  whether  three  decimal 
bidding  in  one-half  basis  point 
increments  should  be  extended  to 
CMBs.  Conducting  all  Treasury  bill 
auctions,  including  CMBs,  using  the 
bidding  convention  as  proposed  may 
simplify  the  rules  and  result  in  an  easier 
understanding  of  the  requirements  by 
auction  participants. 

Under  the  current  two  decimal 
bidding  requirement,  price  uniqueness 
is  maintained  for  CMBs  with  maturities 
of  36  days  or  more,  ff  three  decimal 
bidding  in  increments  of  one-half  basis 
points  is  extended  to  CMBs,  price 
uniqueness  would  be  maintained  with 
maturities  of  72  days  or  more.  However. 
Treasury  does  not  consider  this  to  be 
problematic  given  auction  participants' 
experience  with  the  non-price 
uniqueness  of  short  term  CMBs  under 
the  current  bidding  process.  For  all 
regular  Treasury  bill  auctions,  the 
proposed  change  would  maintain  price 
uniqueness  since  regular  bills  have 
maturities  of  90  days  or  more. 

The  change  firom  two  decimal  to  three 
decimal  half-basis  point  bidding  for  all 
Treasury  bills  is  being  proposed  to 
promote  more  efficient  and  aggressive 
bidding  in  these  auctions  and  is 
expected  to  lead  to  marginally  higher 
auction  revenues  for  Treasury.  The 
Department  believes  that  market 
participants  would  need  very  little  time 
to  begin  half-basis  point  bidding  for 
Treasury  bills  since  it  imderstands  that 
most  market  participants  currently  trade 
these  securities  in  minimum  increments 
of  one-half  or  one-quarter  basis  points. 
Treasury  welcomes  comments  on  the 
system  changes  and  the  lead  time 
necessary  to  implement  this  new 
bidding  process. 

The  requirement  for  competitive  bids 
for  Treasury  note  and  bond  auctions  to 
be  expressed  in  three  decimals  in  .001 
increments  remains  unchanged.  Fiulher, 
the  restriction  against  using  firactions 
still  applies  to  all  marketable  seciuity 
auctions. 

A  technical  change  to  the  note  at  the 
end  of  Appendix  B.  Section  IV, 
Paragraph  C  is  also  being  proposed.  The 
proposed  revision  identifies  the  changes 
that  have  been  made  over  the  years  in 
the  bidding  conventions  for  Treasury 
bill  auctions.  Treasury  is  not  revising 
any  of  the  examples  of  Appendix  B 
since  the  proposed  change  to  three 
decimal  bidding  will  not  require  any 
changes  in  the  applicable  formulas  for 
bills. 

B.  Decrease  in  Net  Long  Position 
Reporting  Threshold 

Section  356.13(a)  reflects  the 
proposed  reduction  in  the  net  long 
position  reporting  threshold  amount  for 


all  Treasury  bill  auctions  (i.e.,  13-, 
26-,  52-week  bills  and  CMBs)  from  $2 
billion  to  $1  billion,  while  maintaining 
the  S2  billion  threshold  amount  for 
Treasury  note  and  bond  auctions.  The 
net  long  position  reporting  threshold 
amoimt  for  bills,  notes,  and  bonds  will 
continue  to  be  provided  in  the  offering 
annoimcement  for  the  particular 
security.  As  currently  stated  in  section 
356.10  of  the  uniform  offering  circular, 
the  offering  announcement  takes 
precedence  whenever  any  provision  of 
the  announcement  is  consistent  with 
any  provision  of  the  circular.  The 
Department  specifically  requests 
comments  as  to  whether  operationally 
this  proposed  $1  billion  net  long 
position  reporting  threshold  amount 
should  be  established  and  maintained 
for  all  bill  auctions  or  whether  auction 
participants  would  prefer  that  the  net 
long  position  reporting  threshold 
amount  be  changed  from  time  to  time. 
Regardless,  section  356.10  would 
continue  to  give  Treasury  the  flexibility 
to  change  the  net  long  position  reporting 
threshold  amount  by  providing  the 
amount  in  the  offering  announcement 
This  reduction  in  the  threshold  amount 
is  being  proposed  to  more  effectively 
achieve  a  Treasury  financing  objective 
of  ensuring  a  broad  distribution  of  a 
security  issue,  whereby  no  single  bidder 
is  awarded  more  than  35%  of  the  public 
offering  less  the  bidder's  net  long 
position  as  reportable  under  section 
356.13. 

Procedural  Requirements 

This  proposed  amendment  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  pursuant  to  Executive 
Order  12866. 

Although  this  rule  is  being  issued  in 
proposed  form  to  seciue  the  benefit  of 
public  comment,  the  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

Since  no  notice  of  proposed 
rulemakihg  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  proposed 
rule,  and  therefore,  the  Paperwork 
Reduction  Act  does  not  apply.  The 
collections  of  information  of  31  CFR 
Part  356  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  under  control 
number  1535-0112.  Under  this  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 


a  collection  of  infotmation  unless  it 
displays  a  valid  OMB  control  number. 

LiM  of  Sobjecta  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  0, 
Subchapter  B,  Part  356,  is  proposed  to 
be  amended  as  follows: 

PART  356-SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS.  NOTES,  AND 
BONDS  PEPARTMENT  OF  THE 
TREASURY  aRCULAR.  PUBUC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Anthonty:  5  U.S.C  301;  31  U.S.C  3102,  et 
seq.  12  U.S.C  391 

2.  Section  356.12  is  amended  by 
revising  paragraph  (c)(l)(i)  to  read  as 
follows: 

9«ioo.i«    wonconipcti¥'B iio coiiipwiuyB 
Mddmg. 

•  •  •  •  * 
(€)••• 

(!)•*• 

(i)  Treasury  bills.  A  competitive  bid 
must  show  the  discount  rate  bid, 
expressed  with  three  decimals  in  .005 
■minimum  increments.  The  third 
decimal  must  be  either  a  zero  or  a  five, 
e.g.,  5.320  or  5.325.  Fractions  may  not 
be  used. 

*  *        •        •        • 

3.  Section  356.13  is  amended  by 
revising  par^raph  (a)  to  read  as  follows: 

f  356.13    Net  long  position. 

(a)  Reporting  net  long  positions.  When 
bidding  competitively,  a  bidder  must 
report  the  amount  of  its  net  long 
position  when  the  total  of  all  of  its  bids 
in  an  auction  plus  the  bidder's  net  long 
position  in  the  security  being  auctioned 
equals  or  exceeds  the  net  long  position 
reporting  threshold  amount.  The  net 
long  position  reporting  threshold 
amount  for  any  particular  security  will 
be  as  stated  in  the  offering 
announcement  for  that  security.  (See 
§  356.10.)  That  amount  will  be  $1 
billion  for  bills,  and  $2  billion  for  notes 
and  bonds,  unless  otherwise  stated  in 
the  offering  aimouncement.  ff  the  bidder 
either  has  no  position  or  has  a  net  short 
position  and  the  total  of  all  of  its  bids 
equals  or  exceeds  the  net  long  position 
reporting  threshold  amount,  e.g.,  $1 
billion  for  bills  and  $2  billion  for  notes 
and  bonds,  a  net  long  position  of  zero 
must  be  reported.  In  cases  where  a 
bidder  that  is  required  to  report  the 
amount  of  its  net  long  position  has  more 
than  one  bid.  the  bidder's  total  net  long 


position  should  be  reported  in 
connection  with  only  one  bid.  A  bidder 
that  is  a  customer  must  report  its 
reportable  net  long  position  through 
only  one  depository  institution  or 
dealer.  (See  §  356.14(c).) 

•  •        •        •        • 

4.  Appendix  B,  Section  IV,  Paragraph 
C  is  amended  by  revising  the  note  at  the 
end  of  the  paragraph  to  read  as  follows: 

IV.  CoraputatkNi  of  PnrchaM  Price,  DiKOiiiit 
Rate,  ai^  Inveatment  Rate  (CoiqMMi- 
Equivaleiit  Yield)  tar  Tnmmy  Bilk 

•  •        •        *        • 

C.  Conversion  of  prices  to  discount  rates 
for  Treasury  bills  of  all  maturities:*  *  * 

Note:  Prior  to  April  18, 1983,  bills  vme 
sold  in  price-basis  auctions,  in  which 
discoimt  rates  calculated  from  prices  wne 
rotmded  to  three  places,  using  nonnal 
rounding  procedures.  Since  that  time,  bills 
have  been  sold  only  on  a  discount  rate  basis. 
Discoimt  rates  bid  were  submitted  with  two 
decimals,  e.g.,  5.32,  imtil  1997,  when 
Treasury  instituted  a  change  to  three  decimal 
bidding  in  minimiiin  increments  of  .005 
percent,  e.g.,  5.320  or  5.325. 

•  •    '      •         •         • 

Dated:  April  29, 1997. 
Gerald  Mnrphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  97-11582  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK)N 

Coast  Guard 

33  CFR  Part  100 

[CGO07-07-016] 

RiN211S-AE46 

Special  Local  Regulations;  North 
Charleston  Rrewmrlcs,  North 
Charleston,  SC 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  special  local 
regulations  for  the  Qty  of  North 
Chiarleston's  25th  Anniversary 
Fireworks.  The  event  %vill  occur  on 
Friday,  June  13, 1997,  between  the 
hours  of  9:30  p.m.  and  10:30  p.m. 
Eastern  Daylight  Time  (EDT)  on  the 
North  Charleston  Reach  of  the  Cooper 
River.  The  nature  of  the  event  and  the 
closure  of  a  portion  of  the  Cooper  River 
creates  an  extra  or  luiusual  hazard  on 
the  navigable  waters  of  the  Cooper  River 
at  North  Charleston.  SC.  These 
regulations  are  necessary  for  the  safiety 
of  life  on  the  navigable  waters  during 
the  event 

DATES:  Comments  must  be  received  on 
or  before  June  4. 1997. 


ADDRESSES:  Comments  may  be  mailed  to 
Commander.  U.S.  Coast  Guard  (koup 
Charleston.  196  Tradd  Street. 
Charleston.  SC  29401.  or  may  be 
delivered  to  the  Operations  Office  at  the 
same  address  between  7:30  a.m.  and 
3:30  p.m.  Monday  through  Friday, 
except  federal  holidays.  The  telephone 
number  is  (803)  724-7621. 

The  Group  Commander  maintainy  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  tbds 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHBI  WTOnMATION  CONTACT:  ENS 
M.J.  DaPonte.  Project  Manager,  Coast 
Guard  Group  Charleston,  SC  at  (803) 
724-7621. 

SUPPLBIBfTARY  MFORMATiON: 

Background  and  Pnipoae 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
the  City  of  North  Charleston's  25th 
Anniversary  Fireworics  demonstration. 
These  proposed  regulations  are 
intended  to  promote  safis  navigation  on 
the  Cooper  River  immediately  before, 
during,  and  immediately  after  the 
fireworks  demonstration  by  controlling 
the  traffic  entering,  existing,  and 
traveling  within  the  regulated  area.  The 
anticipated  concentration  of  commercial 
traffic  and  spectator  vessels  poses  a 
safety  concern  which  is  addressed  in 
these  proposed  special  local  regulations. 

The  proposed  regulations  would  not 
permit  the  entry  or  movement  of 
spectator  vessels  and  other  non- 
participating  vessel  traffic  between  two 
lines  drawn  directly  across  the  Cooper 
River  at  latitudes  32-52.2N  and  32-53N, 
on  Friday,  June  13, 1997  bom  9  to  11 
p.m.  EDT.  The  proposed  regulation 
would  permit  the  movement  of 
spectator  vessels  and  other  non- 
participants  within  the  regulated  area 
before  the  start  of  the  fireworks  at  the 
discretion  of  the  Coast  Guard  Patrol 
Commander. 

In  accordance  with  5  U.S.C.  553,  the 
comment  period  for  this  proposed 
rulemaking  is  limited  to  30  days  after 
publication  in  the  Federal  Register,  as 
following  normal  rulemaking 
procedures  would  have  been 
impractical.  The  information  necessary 
to  hold  the  event  was  not  received  imtil 
April  1, 1997,  and  there  was  not 
siifficient  time  remaining  to  publish  a 
60  day  notice  of  proposed  rulemaking  or 
to  provide  for  a  delayed  efiiective  date. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  %mtten  data. 
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views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CCD07-97-O16)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  desiring 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
the  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  under 
ADDRESSES.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  the  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Regulatory  Evaluation 

The  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
executive  order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
proposed  regulations  would  last  for  only 
two  hours  on  June  13, 1997. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  proposal,  if  adopted,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  it  will 
be  in  effect  for  only  two  hours  in  a 
limited  area. 


Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
enviroiunental  impact  of  this  action, 
and  has  tentatively  determined  pursuant 
to  section  2.B.2.e{34)(h)  of  Commandant 
Instruction  M 164 75. IB,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 
Determination  will  be  prepared  after  the 
comment  period  for  this  proposed 
rulemaking  has  expired. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  temporary  section  100.35T- 
07-016  is  added  to  read  as  follows: 

S  100.3ST-07-016  North  CiMrieslon 
Flfowoffcs!  Cooper  Rlvsr.  SC. 

(a)  Definitions: 

(1)  Regulated  area.  The  regulated  area 
is  formed  between  two  lines  drawn 
directly  across  the  Cooper  River  at  32- 
52. 2N  and  32-53N.  All  coordinates 
referenced  use  Datum:  NAD  83.  The 
regulated  area  would  encompass  the 
width  of  the  Cooper  River  between  these 
two  lines. 

(2)  Ckxjst  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Charleston,  SC. 

(b)  Special  Local  Regulations.  (1)  No 
person  or  vessel  may  enter,  transit,  or 
remain  in  the  regulated  area  unless 


authorized  by  the  Coast  Guard  Patrol 
Commander. 

(2)  The  Coast  Guard  Patrol 
Conunander  may  delay,  modify,  or 
cancel  the  fireworks  as  conditions  or 
circumstances  require.  The  Coast  Guard 
Patrol  Commander  shall  monitor  the 
start  of  the  fireworks  with  the  event 
sponsor,  to  allow  for  a  window  of 
opportunity  for  inbound  or  outbound 
commercial  traffic  to  transit  the 
regulated  area  with  minimal 
interference. 

(3)  At  the  conclusion  of  the  fireworks 
demonstration,  and  at  the  discretion  of 
the  Patrol  Commander,  all  vessels  may 
resume  normal  operations. 

(c)  Effective  Date.  This  section  is 
effective  from  9  to  11  p.m.  on  June  13. 
1997. 

Dated:  April  16. 1997. 
J.W.  Lockwood. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  97-11562  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGO11-07-OO2] 

RIN2115-AA96 

Anchorage  Regulation;  San  Francisco 
Bay,  California 

AQQICY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  regulations  for  the  existing 
explosive  anchorage.  Anchorage  14 
within  General  Anchorage  9,  in  San 
Francisco  Bay.  California.  This  revision 
proposes  to  realign  Anchorage  14  in  a 
true  north-south  direction  and  move  it 
northerly  to  include  deeper  water.  This 
will  allow  vessels  with  drafts  of  38  feet 
or  greater  laden  with  explosives,  to 
safely  anchor,  while  minimizing 
potential  overcrowding  of  General 
Anchorage  9.  This  proposed  anchorage 
amendment  changes  the  position  of 
Anchorage  14  to  provide  deeper  water 
for  explosive  load  activations  while  not 
tying  up  large  areas  of  General 
Anchorage  9.  The  explosive  limit  of 
3,000  tons  net  explosive  weight  (NEW) 
for  Anchorage  14  will  remain 
unchanged.  A  provision  will  be  added, 
however,  to  allow  the  Captain  of  the 
Port  to  provide  specific  permission  to 
exceed  the  limit. 

DATES:  Comments  must  be  received  on 
or  before  July  7, 1997. 


ADDRESSES:  Comments  may  be  mailed  to 
Commanding  Officer,  U.S.  Coast  Guard 
Marine  Safety  Office,  Bldg.  14.  Coast 
Guard  Island,  Alameda,  CA  94501- 
5100, -or  may  be  delivered  to  Room  124 
at  the  same  address  between  8  a.m.  and 
4  p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (510)  437-3074.  The  Captain  of  the 
Port  maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  dodket  and  will  be  available  for 
inspection  or  copying  at  Bldg.  14,  Room 
124,  Coast  Guard  Island,  Alameda. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Robert  Lee,  Port  Operations. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  telephone  (510)  437- 
3073. 

SUPPI.EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  conunents.  Persons  submitting 
comments  should  include  their  names 
and  address,  identify  this  rulemaking 
(CGD  11-97-002)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materials  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  this  comment  period.  It 
may  change  this  proposal  in  view  of  the 
comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

In  the  past,  San  Francisco  Bay  was  a 
major  explosive  load  out  port  due  to  the 
activities  of  the  military  facilities 
located  or  homeported  within  the  area. 
During  periods  of  military  conflict,  San 
Francisco  Bay  was  a  primary  pmi  call 
for  vessels  and  barges  entering  and 
departing  the  port  laden  with  military 
ordnance.  These  vessels  and  barges 


conducting  military  ordnance  outloads 
were  easily  accommodated  by  explosive 
Anchorages  12  and  14.  In  the  past,  the 
vessels  conducting  explosive  outloads 
were  smaller  and  handled  less  cargo 
than  those  vessels  now  contracted  by 
Military  Sealift  Command  to  transport 
military  ordnance.  The  smaller  ships, 
which  handled  less  explosive  cargo,  did 
not  require  as  large  of  a  minimum  safe 
distance,  as  calculated  by  the  DOD 
Ammunition  and  Explosive  Safety 
Standards  Manual  (DOD  6055.9-STD, 
October  1992),  as  do  the  larger  vessels 
now  hired  to  transport  military 
ordnance.  In  addition  to  hanriling 
smaller  explosive  cargo  loads,  the  drafts 
of  the  smaller  vessels  were  much 
shallower  than  those  of  the  larger  ships 
now  contracted  to  transport  ordnance. 
Qirrent  local  policy  is  to  maintain  a 
two-foot  clearance  imder  keel  for  vessels 
transiting  the  Bay.  Since  the  water  in 
the  current  Anchorage  14  is  relatively 
shallow,  anchoring  a  vessel  of  38  feet 
draft  or  greater  can  be  difficult 
depending  on  the  number  of  other 
vessels  anchored  in  Anchorages  9  and 
14.  Using  explosive  Anchorage  12  as  an 
alternate  andiorage  is  suitable  for  the 
depth  of  the  water,  but  is  not 
satisfactory  to  meet  the  safety  distance 
requirements  from  inhabited  shoreside 
areas  and  other  vessels  in  General 
Anchorage  9.  Therefore,  it  has 
periodically  become  necessary  to  create 
special  anchorages  for  large  deep  draft 
vessels  laden  with  explosives,  in  a 
location  that  might  not  be  entirely 
within  a  charted  explosive  anchorage.  In 
order  to  accommodate  the  larger  vessels 
now  using  the  anchorage  and  to 
alleviate  the  need  to  designate  special 
anchcHages.  the  Coast  Guard  is 
proposing  that  the  anchorage  grounds 
designated  in  33  CFR  110.224(e)(10)  be 
changed. 

Additionally,  the  pro|>osed  movement 
of  Anchorage  14  would  mitigate  the 
burden  on  commercial  vessels  looking 
for  safe  anchorage  in  General  Anchorage 
9,  and  would  eliminate  the  need  to 
establish  special  anchorages  outside  of 
established  anchorages.  This  proposal 
will  also  allow  for  more  usable  space  in 
General  Anchorage  9  at  times  when  the 
explosive  anchorage  is  activated. 

An  analysis  of  past  anchorage 
activations  indicates  that  the  vessels 
currently  being  chartered  for  the 
carriage  of  DOD  explosive  cargo  are 
approximately  26,400  gross  tons  or 
greater.  Each  vessel  has  carried  a  load  of 
5.8  million  pounds  net  explosive  wreight 
or  more  and  required  at  least  42  feet  of 
water  to  adequately  maintain  a  2  foot 
under  keel  clearance.  In  its  current 
location  explosive  Anchorage  14  is 
limited  in  depth  of  available  water  such 


that  vessels  with  a  draft  greater  than  38 
feet  find  it  difficult  to  anchor  and 
remain  within  the  designated 
anchorage.  Existing  Captain  of  the  Port 
policy  places  restriction  on  locations 
where  lightering  of  tank  vessels  and 
bimkering  of  all  commercial  vessels  can 
take  place.  Captain  of  the  Port  Advisory 
4-95  aUows  lightering  and  bimkering  to 
take  place  only  in  Anchorage  9.  The 
current  location  of  explosives 
Anchorage  12  and  14  does  not  always 
allow  for  the  most  efiiective  use  of  space 
in  General  Anchorage  9,  the  only 
anchorage  authorized  for  lightering  and 
bimkering.  when  Anchorage  12  or  14  is 
activated. 

Discussion  of  the  Pn^maed  Amendment 

The  regulation  moves  the  anchorage, 
as  currently  configured  in  size  and 
shape,  to  a  new  position  v«iiere  the 
centers  of  the  semicircular  end 
boimdaries  are  located,  respectively,  at 
latitude  3r'42'6"  N..  longitude 
122'19'48"  W.  and  latitude  37*43'5''  N., 
longitude  122«19'8"  W.  (NAD  83).  With 
this  proposed  movement,  Anchorage  14 
will  include  deeper  water,  while 
maintaining  an  effective  area  of  safety 
for  vessels  laden  with  explosives  with  a 
net  explosive  weight  of  3,000  tons  or 
greater.  This  proposed  regulation  is 
designed  to  eliminate  undue  congestion 
and  provide  an  effective  area  of  safety 
in  an  area  that  can  only  accommodate 
a  limited  number  of  commercial  vessels 
with  drafts  greater  than  38  feet. 
Additionally,  a  provision  will  be  added 
specifically  giving  the  Captain  of  the 
Port  the  authority  to  permit  vessels  to 
exceed  the  3,000  ton  explosives  limit. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  bom 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
F^niary  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
the  DOT.  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
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small  businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  fields  and  (2)  governmental 
jurisdictions  with  populations  less  than 
50,000.  Because  it  expects  the  impact  of 
this  proposal  to  be  so  minimal,  the 
Coast  Guard  certifies  imder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environniental  AsMssment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  as  revised  in  59  PR  38654, 
July  29, 1994,  and  61  FR  13563,  March 
27. 1996.  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation.  The 
environmental  analysis  checidist  and 
Categorical  Exclusion  Determination 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES. 

List  of  Subiects  in  33  CFR  Fart  110 

Anchorage  groimds. 
Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  110,  title  33,  Code  of 
Federal  Regulations  as  follows: 

PART  110-{AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Anthoritjn  33  U.S.C  471.  2071;  49  CFR 
1.46;  and  33  CFR  1.0S-l(g].  Section  110.1a 
and  each  section  listed  in  it  are  also  listed 
under  33  U.S.C  1223  and  1231. 

2.  In  section  110.224,  note  f  to  TABLE 
110.224(d)(1)  in  paragraph  (d)  and 
paragraph  (e)(10)  are  revised  to  read  as 
follows: 


§110224    San  Frandaco  Bay,  San  Psblo 
Bay,  Carquinez  Strait,  Suisun  Bay, 
Sacramento  River,  Ssn  Joaquin  River,  and 
connecting  vMlsrs.  CA. 

•  •        •        •        • 

(d)  •  *  * 

TABLE  110.224(d)(1) 

Notes:  f.  the  maximum  total  quantity  of 
explosives  that  may  be  on  board  a  vessel 
using  this  anchorage  shall  be  limited  to  3,000 
tons  unless  otherwise  authorized  with  the 
written  permission  of  the  Captain  of  the  Port. 

•  •         *         •         • 

(e)  •  •  • 

(10)  Anchorage  No.  14.  In  San 
Francisco  Bay  east  of  Himters  Point  an 
area  1.000  yards  wide  and  2,760  yards 
long,  the  end  boimdaries  of  which  are 
semicircles,  with  a  radii  of  500  yards 
and  center,  respectively  at  latitude 
37«42'37"  N.,  longitude  122"*19'48"  W. 
and  latitude  37''43'29"  N.,  longitude 
122"19'48"  W.  (NAD  83);  and  the  side 
boundaries  of  which  are  parallel 
tangents  joining  the  semicircles.  A  667 
yard-wide  forbidden  anchorage  zone 
surroimds  this  anchorage. 

•  •        •        •        • 

Dated:  April  15, 1997. 
1M.  MacDooald, 

Captain,  U.S.  Coast  Guard.  Commander, 
Eleventh  Coast  Guard  District  (Acting). 
IFR  Doc.  97-11561  Filed  5-2-97;  8:45  am] 
aajjNQ  cooe  4*i»-i4-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VVW6-01-7242;  FRL-6821-1] 

Approval  and  Promulgatton  of 
ImplanMntation  Plans;  Wisconsin 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  15,  1994,  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  submitted  an 
overwhelming  transport  petition  to  the 
United  States  Environmental  Protection 
Agency  (EPA)  requesting  temporary 
suspension  of  the  automatic 
reclassification  to  Serious 
Nonattainment  and  the  delay  of  the 
attainment  date  (from  1996  to  2007)  for 
three  ozone  Moderate  Nonattainment 
Counties  (Manitowoc.  Sheboygan,  and 
Kewatmee).  However,  on  August  26, 
1996,  the  counties  of  Sheboygan  and 
Kewaimee  were  redesignated  to 
attainment.  As  a  result,  this 
overwhelming  transport  request  is  being 
applied  only  to  Manitowoc  County.  The 


petition  is  supported  with  results  irom 
photochemical  grid  modeling.  Approval 
of  the  temporary  attainment  date  delay 
will  suspend  the  automatic 
reclassification  of  Manitowoc  Coimty 
from  Moderate  to  Serious.  Final 
approval  of  the  new  attainment  date  is 
dependent  upon  the  results  of  an 
attainment  demonstration  for  both  the 
upwind  and  downwind  areas.  Approval 
of  the  attaiiunent  date  delay  petition 
does  not  preclude  the  State  from 
submitting  a  request  for  redesignation  to 
attainment  for  the  coimty,  based  on  3 
years  of  clean  air  quality  monitoring 
data. 

DATES:  Comments  on  this  request  and 
on  the  proposed  EPA  action  must  be 
received  by  June  4, 1997. 
ADDRESSES:  Writteaconunents  should 
be  addressed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Enviroiunental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location. 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Tonielli,  Air  Programs  Branch, 
Regulation  Development  Section  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604,  (312)  886-6068. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  15, 1994.  the  Wisconsin 
Department  of  Natviral  Resources 
submitted  a  petition  to  the  EPA 
requesting  temporary  suspension  of  the 
automatic  reclassification  to  serious 
nonattainment  and  the  delay  of  the 
attaiiunent  date  (from  1996  to  2007)  for 
3  ozone  Moderate  Nonattainment 
Counties  (Manitowoc,  Sheboygan,  and 
Kewaimee).  On  May  15, 1996.  the 
WDNR  submitted  a  request  for 
redesignation  to  attaiiunent  for  the  three 
moderate  nonattainment  areas  based  on 
3  years  of  clean  air  quaUty  data.  On 
August  26, 1996,  the  counties  of 
She^ygan  and  Kewaunee  were 
redesignated  to  attainment  (61  FR 
43668-43675).  Manitowoc  County  was 
not  redesignated  to  attainment  due  to 
violations  of  the  ozone  national  ambient 
air  quahty  standard  (NAAQS)  during 
the  summer  of  1996.  As  a  result,  this 
overwhelming  transport  request  will  be 
applied  solely  to  Muiitowoc  County. 


The  November  15, 1994  petition  from 
WDNR  was  submitted  in  response  to 
EPA's  September  1, 1994  guidance 
policy  for  areas  affected  by 
overwhelming  transport  That  Guidanca, 
entitled  "Ozone  Attainment  Dates  for 
Areas  Affected  by  Overwhelming 
Transport",  describes  the  rationale  used 
by  EPA  to  temporarily  revise  the 
attainment  date  for  areas  affected  by 
overwhelming  transport,  without 
bumping  them  up  to  a  higher 
classification.  In  order  for  an  area  to 
qualify  for  an  extension,  the  State  must 
clearly  demonstrate  through  modeling 
that  transport  fivm  an  area  with  a  later 
attainment  date  makes  it  "practicably 
imi>ossible"  for  the  area  in  question  to 
attain  the  standard  by  its  attainment 
date.  The  policy  further  states  that 
"modeling  must  support  the  new 
attainment  date,  which  should  be  as 
expeditious  as  practicable,  but  no  later 
than  the  attainment  date  of  the  area 
causing  the  delay."  The  State  must 
specify  the  new  attainment  date  in  its 
SIP. 

The  September  1, 1994  guidance 
policy  further  states  that  "an  area  can 
request,  and  EPA  can  approve,  an 
attainment  date  extension  separate  from 
the  attainment  demonstration".  In  other 
words,  an  area  can  be  granted  a 
temporary  delay  in  its  attainment  date 
by  demonstrating  overwhelming 
transport  even  though  attainment 
demonstrations  for  upwind  and 
downwind  areas  are  not  yet  complete. 
The  policy  goes  on  to  state  that  "EPA 
will  take  rulemaking  action  on  such 
requests  to  temporarily  suspend  the 
original  attainment  date.  Final  approval 
of  an  attainment  date  extension— with  a 
newly  specified  attainment  date — ^wiU 
depend  on  the  results  of  the  attainment 


demonstratiaiis  for  both  the  upwind  and 
downwind  areas."  Wisconsin  is  working 
toward  completion  of  an  attairmwnt 
demonstration  in  conjunction  with 
Illinois,  IniUana,  and  Michigan, 
follotving  the  Phase  l/Pbaae  U  Ozone 
Transport  Assessment  Group  approach 
outlined  in  EPA's  March  2, 1995 
guidance  memorandum  from  Mary 
Nichols  entitled  "Ozone  Attainment 
Demonstrations".  The  goal  of  this 
approach  is  to  reduce  tibe  amount  of 
transported  ozone  across  the  eastern 
United  States  through  the 
implementation  of  regional,  as  well  as 
urban  scale,  emission  reductions.  The 
attainment  demonstration  for  the  Lake 
Michigan  States,  including  Wisconsin, 
is  due  in  mid-1997. 

n.  Review  irf  Modeling  Demonstration 
to  Sviqport  Attainmant  Data  Extension 

The  demonstration  of  the 
overwhelming  transport  was  based  on  a 
protocol,  dated  September  23, 1994,  that 
was  developed  by  the  l^aks  Michigan 
Air  Directors  Consortium  (LADCO)  for 
both  the  Western  Michigan  and 
Northeastern  Wisconsin  Moderate 
Nonattainment  Areas  petitioning  for 
attainment  date  extensions.  LADCO  is 
an  organization  which  provides 
technical  support  and  guidance  to  the 
states  of  Illinois,  Indiana,  Michigan,  and 
WisconsiiL 

Methodology 

The  modeling  was  performed  using 
the  Urban  Airshed  Model- Variable 
(UAM-V).  The  UAM-V  model  was 
approved  by  EPA  for  regulatory  use  in 
the  Lake  Michigan  region.  The  model 
used  boundary  ozone  conditions  based 
on  observed  data.  Wind  field  data  were 
based  on  predictions  finm  the 


CALKAMS  prognostic  mstsaiological 
modeL  Emissions  were  based  on  the 
Lake  Michigan  Ozone  Study  (LMOS) 
inventory.  Details  of  the  mtwloling  input 
are  included  in  the  Technical  Support 
Document  and  in  the  State  submittaL 
The  modeling  analjrsis  consisted  of 
two  basic  steps: 

(1)  UAM-V  runs  were  used  to 
demonstrate  the  effectiveness  of 
mandatory  control  measures  using  1996 
Clean  Air  Act  control  meesures  snd 
growth  (Strat^y  1).  This  strategy 
contains  a  variety  of  emission  reduction 
measures  for  both  stationaiy  and  mobile 
sources,  as  well  as  for  formulation  of 
gasoline.  Runs  were  conducted  for  four 
1991  LMOS  episodes:  (1)  June  26-28,  (2) 
Jufy  17-19,  (3)  August  25-26,  and  (4) 
June  20-21. 

(2)  When  step  1  failed  to  show 
attainment  in  the  Moderate 
Nonattainment  areas,  the  State 
demonstrated  overwhelmii^  transport 
by  determining  the  contribution  miade 
by  the  three  Modmate  Noiuttainment 
counties  to  the  peak  ozone 
concentrations  seen  in  the  Wisconsin 
Moderate  Nonattainment  Areas.  This 
was  done  by  repeating  Step  1  whiie 
zeroing  out  the  NOx  and  anthropogoaic 
volatile  organic  compound  (VOC) 
emissions  in  the  Moderate 
Nonattainment  area  and  running  UAM- 
V  for  LMOS  episodes  1  and  3.  Episodes 
1  and  3  were  chosen  because  the  highest 
predicted  and  observed  ozone 
concentrations  in  northeastern 
Wisconsin  occurred  during  those 
episodes.  Additionally,  the  predominant 
wind  flow  during  these  two  episodes 
was  from  the  southwest,  whidi  allowed 
an  examination  of  transport  from  the 
upwind  Chicago  and  Milwaukee  severe 
nonattainment  areas. 


Table  1.— Predicted  Ozone  Concentrations 

(Parts  per  biMon] 
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1  The  maxifnum  Basecase  ozone  concentration  predicted  (or  the  modeiing  domain  (the  area  being  modeled,  which  includes  upwind  areas  as 
well  as  tt>e  moderate  nonattainment  areas),  165  ppb,  occurred  during  Episode  1 ,  and  was  located  just  east  of  Milwaukee,  over  Lake  Michigan. 

^The  maximum  domain-wide  Strategy  1  ozone  concentration,  158  ppb,  occurred  during  Episode  1,  and  was  located  just  east  of  Milwaukee, 
over  Lake  Michigan. 

3  The  maximum  domairvwide  Strategy  1  ozone  concentratk>n  with  Wisconsin  Moderate  Area  emissions  zeroed  out  was  158  ppb,  occurred  dur- 
ing Episode  1 ,  and  located  just  east  of  Milwaukee,  over  Lake  Mchigan. 

*The  maximum  Wl  Moderate  l^kxiattainment  Area  ozone  corx^ntration  with  Strategy  1  emissions  was  137  ppb  and  occurred  dunng  Episode  1. 
This  concentratxxi  was  predk:ted  in  Sheboygan  County. 

>The  maximum  Wl  Moderate  Nonattainment  Area  Strategy  1  ozone  concentration  with  Wisconsin  Moderate  Area  emissions  zeroed  out  was 
138  ppb  arxj  occurred  dunng  Episode  3.  This  corx:entration  was  predk:ted  in  Manitowoc  County. 
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Results 

The  numerical  results  of  the  step  1 
and  step  2  modeling  are  presented  in 
Table  1.  The  numbers  in  the  table  were 
taken  from  plots  of  modeled  output, 
(included  in  the  State  submittal) 
showing  the  spatial  distribution  of 
ozone  concentrations  for  the  various 
episodes  and  control  assumptions. 

Table  1  clearly  shows  that  the 
domain-wide  peak  concentrations  and 
the  Moderate  Nonattainment  Area  peak 
concentrations  are  unaffected  by 
emissions  from  Sheboygan,  Manitowoc, 
and  Kewaunee  Counties.  In  each  of  the 
two  episodes  modeled  with  zeroed-out 
emissions  for  the  three  counties,  the 
peak  concentrations  in  those  counties 
remained  essentially  unchanged  and  on 
a  few  days,  resulted  in  slightly  higher 
concentrations. 

m.  Propoeed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  State  submittal  demonstrated  that 
emissions  from  the  Wisconsin  Moderate 
Nonattainment  Area  did  not  contribute 
to  the  exceedances  predicted  in  that 
area  for  Episodes  1  and  3.  It  further 
demonstrated  that  the  exceedances  are 
due  to  transport  from  upwind  areas. 
Two  of  the  three  coiuities  originally  in 
the  moderate  nonattainment  area  have 
since  been  redesignated  to  attainment 
based  on  3  years  of  clean  air  quality 
data.  Consequentiy,  this  petition  applies 
only  to  Manitowoc  County.  Althou^ 
the  modeling  analysis  submitted  by  the 
State  examined  the  impact  of  zeroing 
out  emissions  from  all  three  counties, 
the  results  from  that  analysis  remain 
valid  now  that  the  petition  applies  only 
to  Manitowoc  County.  In  other  words,  if 
zeroing  out  emissions  in  three  counties 
had  minimal  domain-wide  or  local 
impact,  zeroing  out  emissions  from  one 
county  woidd  also  have  minimal 
impact  Therefore,  Manitowoc  County 
could  not  demonstrate  modeled 
attainment  of  the  Ozone  National 
Ambient  Air  Quality  Standards  by  the 
required  attainment  date,  November  15, 
1996,  due  to  overwhelming  transjMirt 
from  upwind  areas  that  have  a  later 
attainment  date  of  November  15,  2007. 
Because  the  upwind  areas  (e.g.,  Chicago 
and  Milwaukee)  do  not  have  approved 
modeling  analyses  demonstrating  that 


the  Wl  Moderate  Nonattainment  Area 
could  show  attainment  by  a  specific 
date,  the  EPA  is  proposing  to  approve 
the  request  to  temporarily  allow  the 
Manitowoc  County  moderate 
nonattainment  area  to  use  the  upwind 
area's  attainment  date  of  November  15, 
2007.  Approval  of  a  permanent  delay  of 
the  attainment  date  will  be  dependent 
on  the  results  of  the  attainment 
demonstration  due  in  mid-1997  for  both 
the  upwind  and  downwind  areas,  along 
with  the  additional  provisions  detailed 
in  part  11(B)  of  the  attachment  to  the 
September  1,  1994,  guidance 
memorandum. 

The  demonstration  made  by  the  State 
which  shows  that  the  current  SIP 
emission  reduction  measures  would  be 
sufficient  to  achieve  attainment  by  the 
moderate  area  attainment  date  but  for 
the  overwhelming  amount  of 
transported  pollutants  into  the  area  is 
based  on  modeling  results.  Approval  of 
the  attainment  date  delay  petition  does 
not  preclude  the  State  from  submitting 
a  request  for  redesignation  to  attainment 
for  Manitowoc  Coimty  based  on  air 
quality  monitoring  data. 

Public  comments  are  solicited  on 
EPA'S  proposed  rulemaking  action. 
Public  comments  received  by  June  4, 
1997  will  be  considered  in  the 
development  of  EPA 's  final  rulemaking 
action. 

General  Provisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiituro 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995,  memorandum  from  Mary  Nichols. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 


Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C. 
§§  603  and  604).  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  economic 
impact  on  any  small  entities. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  §S  1532, 1533,  and  1535. 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
.  that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  the  state 
implementation  plan  or  plan  revisions 
approved  in  this  section,  the  State  has 
elected  to  adopt  the  program  provided 
for  under  section  110  of  the  Clean  Air 
Act.  The  rules  and  commitments  being 
approved  under  this  section  may  bind 
State,  local,  and  tribal  govenunents  to 
perform  certain  actions  and  also  may 
ultimately  lead  to  the  private  sector 
being  required  to  perform  certain  duties. 
To  the  extent  that  the  rules  and 
commitments  being  approved  by  this 
action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
State,  local,  or  tribal  governments  either 
as  the  owner  or  operator  of  a  source  or 
as  a  regulator,  or  would  impose  or  lead 
to  the  imposition  of  any  mandate  upon 
the  private  sector,  EPA's  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 


State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  The  EPA  has  also  determined 
that  this  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 
Approval  of  Wisconsin's  emissions 
inventories  does  not  impose  any  new 
requirements  or  have  a  significant 
economic  impact  on  small  entities. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  7, 1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule 
does  not  aSect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  Section 
307(b)(2)). 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Ozone,  Volatile 
organic  compounds.  Nitrogen  oxides. 

Antliority:  42  U.S.C.  7401-7671(q). 
Dated:  April  16, 1997. 
David  A.  Ullrich. 

Acting  Regional  A  dministrator. 

(FR  Doc.  97-11628  Filed  5-2-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101^7 

RIN3090-AQ99 

Utilization  and  DIspoaal  of  Real 
Property 

AQBICY:  Office  Of  Govemmentwide 

Policy.  GSA. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  section  of  the  regulations  issued  by 
the  General  Services  Administration 
(GSA)  pertaining  to  the  responsibilities 
of  disposal  agencies  with  respect  to 
appraisals.  This  action  is  necessary 
because  it  clarifies  and  strengthens  the 
intended  efEect  of  this  rule  which  is  to 
ensure  the  reliability,  int^rity.  and 
confidentiality  of  appraisals  of  real 
property. 

DATES:  Comments  must  be  received  on 
or  before  July  7. 1997. 


ADDRESSES:  Written  comments  should 
be  sent  to  the  Office  of  Property 
Disposal  (PR),  General  Services 
Administration,  Washington,  DC  20405 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Norman  Miller,  Director,  Redeployment 
Services  Division  (202)  501-0067. 
SUPPLEMENTARY  INFORMATION: 

A.  GSA  has  determined  that  this  is 
not  a  significant  rule  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  because  it  is  not  likely  to  result  in 
any  of  the  impacts  noted  in  Executive 
Order  12866,  affect  the  rights  of 
specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adeqtiate  information 
concerning  the  need  for  and 
consequences  of  the  rule;  has 
determined  that  the  potential  benefits  to 
society  frtmi  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society.  This  is  not  a  major  rule  under 
5  U.S.C  804. 

B.  Regnlatory  Flexibility  Act  . 

This  proposed  rule  is  not  required  to 
be  published  in  the  Federal  Register  for 
public  comment,  therefore  the 
Regtilatory  Flexibility  Act  does  not 
apply. 

C.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
ofiierors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C  501  et  seq. 

List  of  Subjects  in  41  CFR  Part  101-47 

Government  property  management; 
Surplus  Government  property. 

Therefore,  it  is  proposed  that  41  CFR 
part  47  be  amended  as  set  forth  below: 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  41  CFR 
Part  47  continues  to  read  as  follows: 

AndMrity:  40  U.S.C  486(c). 

2.  Section  101-47.303-4  is  amended 
by  revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

fl0l-47.3l»-4  AppraiaaL 

•       •       •       •       •        . 

(c)  The  disposal  agency  shall  have  the 
property  appraised  %  experienced  and 
qualified  persons  familiar  vrith  the  types 
of  property  to  be  appraised  by  them.  If 


the  property  is  eligible  for  inclusion  on 
the  Nation^  Register  of  Historic  Places, 
the  appraisal  should  consider  the  effect 
of  historic  covenants  on  Coir  market 
value.  Any  person  engaged  to  collect  or 
evaluate  information  pursuant  to  this 
subsection  shall  certify  that  there  is  no 
interest,  direct  or  indirect,  of  said 
person,  in  the  property  which  wotdd 
conflict  in  any  manner  with  the 
preparation  and  submission  of  an 
impartial  appraisal  report 

(d)  Appraisal  confidentiality. 
Appraisals,  appraisal  reports,  appraisal 
analyses,  and  other  pre-decisional 
dociunents  obtained  in  accordance  with 
subpart  101-47.3  are  confidential  and 
for  the  use  of  authorized  personnel  of 
Government  agencies  having  a  need  for 
such  information.  Further,  such 
information  shall  not  be  divulged  prior 
to  the  delivery  and  acceptance  of  the 
deed. 

Dated:  Fefaruary  3. 1997. 
David  |.  Barram, 

Acting  Administzator  of  General  Services. 
[FR  Doc.  97-11538  Filed  5-2-97;  8:45  am) 


FEDERAL  COMMUMCATIONS 
COMMISSION 

47CFRPart2 

[ET  Dociiel  No.  97-04;  PCC  97-8^ 

Straamllna  the  Equipmant 
Authorization  Procaaa 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  By  this  Notice  of  Proposed 
Rule  Making  (NTOM)  the  Commission 
proposes  to  amend  the  rules  to  simplify 
our  existing  equipment  authorization 
processes;  deregulate  the  equipment 
authorization  requirements  for  certain 
types  of  equipment;  and  provide  for 
electronic  filing  of  applications  for 
equipment  authorization.  These  actions 
will  greatly  reduce  the  complexity  and 
burden  of  the  Commission's  equipment 
authorization  requirements. 
DATES:  Comments  must  be  filed  on  or 
before  July  21, 1997,  and  reply 
conunents  August  18. 1997.  Persons 
wishing  to  comment  on  the  information 
collections  should  sulnnit  comments 
July  21. 1997. 

ADDRESSES:  Comments  and  rejdy 
comments  should  be  sent  to  the  Office 
of  Secretary,  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  tbe_ 
Secretary,  a  copy  of  any  comments  on 
the  infonnation  collections  contained 
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herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234. 1919  M  Street, 
N.W.  Washington,  D.C.  20554.  or  via  the 
Internet  to  dconway9fcc.gov. 
TOR  FURTHER  MFORMA'nON  CONTACT: 
Julius  P.  Knapp  at  (301)  725-1585  x  201 
or  John  Reed  at  (202)  418-2455. 
Internet:  )knapp9fcc.gov  or 
|reed9fcc.gov.  Office  of  Engineering  and 
Technology,  Federal  Communications 
Conmussion.  For  additional  information 
concerning  the  information  collections, 
or  copies  of  the  information  collections 
contained  in  this  NPFM  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway9fcc.gov. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  ET  Docket  97- 
94,  FCC  97-84.  adopted  March  13, 1997. 
and  released  March  27. 1996.  The  item 
proposes  to:  simplify  our  existing 
equipment  authorization  processes; 
deregulate  the  equipment  authorization 
requirements  for  certain  types  of 
equipment  and  provide  for  electronic 
filing  of  applications  for  eqmpment 
authorization. 

This  Notice  contains  proposed  or 
flsdified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13.  The  general 
public,  and  other  Federal  agencies  are 
invited  to  comment  on  the  proposed  or 
modified  information  collections 
contained  in  this  proceeding. 

The  full  text  of  this  Commission 
decision,  including  the  proposed  rules 
appendix,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street,  N.W., 
Washington.  D.C,  and  also  may  be 
purchased  from  the  Conunission's 
duplication  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  N.W.,  Suite  140, 
Washington.  D.C.  20037. 

SanmaiyofNPRM 

1.  By  this  action,  the  Commission 
proposes  to  amend  the  rules  to:  simplify 
our  existing  equipment  authorization 
processes;  deregulate  the  equipment 
authorization  requirements  for  certain 
types  of  eqmpment;  and  provide  for 
electronic  filing  of  applications  for 
equipment  authorization.  These  actions 
will  greatly  reduce  the  complexity  and 
burden  of  the  Commission's  equipment 
authorization  requirements.  Further, 
these  steps  will  improve  the  efficiency 
of  the  equipment  authorization  process 
so  that  products  can  be  introdurad  to 
the  mariiet  more  rapidly. 

2.  The  Commission's  equipment 
authorization  program  has  been  a 


resounding  success  in  controlling 
interference.  Today,  hundreds  of 
millions  of  radio  transmitters,  consumer 
products  and  electronic  devices  all 
share  the  airwaves  with  remarkably 
little  interference.  At  the  same  time,  we 
note  that  the  current  equipment 
authorization  procedures  have  evolved 
over  the  course  of  more  than  25  years. 
We  observe  that  the  current  multiplicity 
of  equipment  authorization  processes 
has  resulted  in  an  extensive  and 
complicated  set  of  regiilations. 
Manufactiirers  are  often  confused  as  to 
the  requirements  and  procedures  they 
must  follow,  which  can  sometimes  lead 
to  delays  in  introducing  products  to  the 
market.  Accordingly,  we  are  initiating 
this  proceeding  on  our  own  motion  to 
provide  a  simpler,  less  burdensome  path 
for  products  to  be  marketed  in  the 
United  States.  We  recognize  that  many 
parties  have  an  interest  in  these  rules. 
We  intend  to  solicit  as  broad  a  range  of 
comments  and  alternative  suggestions  as 
possible.  Our  specific  proposals  are 
discussed  below. 

3.  The  FCC  rules  specify  technical 
requirements  for  radio  and  electronic 
equipment  to  control  radio  frequency 
interference.  In  order  to  ensure 
compliance  with  the  technical 
requirements,  the  rules  generally  reqiiire 
the  equipment  to  be  authorized  in 
accord4nce  with  one  of  the  procedures 
in  Part  2  Subpart  J  of  the  rules.  The 
procedures  are:  type  acceptance, 
certification,  notification,  verification 
and  declaration  of  conformity.  The  type 
acceptance  and  certification  procedures 
are  similar  in  many  respects. 
Accordingly,  we  are  proposing  to 
eliminate  the  type  acceptance  procedure 
and  incorporate  into  the  certification 
procedure  those  requirements  that 
continue  to  be  necessary  for  equipment 
used  in  the  authorized  services.  We 
believe  it  is  appropriate  to  maintain  use 
of  the  term  cotification  because  this 
term  is  used  internationally  for  similar 
procedures.  We  recognize  that  there  are 
several  similar  rule  sections  under  the 
type  acceptance  and  certification 
procedures,  such  as  the  requirements  for 
information  that  must  be  included  in  an 
application  and  for  permissive  changes. 
We  propose  generally  to  supplement  the 
existing  certification  rules  with  any 
additional  information  that  may 
continue  to  be  needed  for  equipment 
used  in  the  authorized  radio  services. 
We  invite  comments  on  these  proposals. 

4.  The  notification  procedure  was 
initially  established  in  the  1980s  for 
equipment  that  no  longer  warranted 
type  acceptance  or  certification,  but  still 
p<M6d  sufficient  risk  of  noncompliance 
to  monitor  the  introduction  of  new 
products.  We  have  found  little  benefit 


bom  the  notification  procedure. 
Accordingly,  we  are  proposing  to  delete 
the  notification  procedure.  We  are 
generally  proposing  that  equipment 
formerly  subject  to  notification  would 
instead  be  subject  to  either  the  DoC  or 
verification  procedure,  with  our  specific 
proposals  given  below.  We  invite 
comment  on  the  continued  need  for  the 
notification  procedure. 

5.  We  observe  that  the  verification 
and  DoC  procedures  are  also  similar  in 
that  they  are  both  manufacturer  self- 
authorization  procedures.  However, 
there  are  several  important  differences. 
We  are  proposing  to  maintain  the  DoC 
and  verification  procedures.  The  DoC 
procedure  was  established  only  recently 
and  any  further  changes  at  this  time 
would  be  disruptive.  Further,  we  note 
that  the  verification  procedure  provides 
a  means  to  authorize  equipment  that 
imposes  very  little  burden  on 
manufacturers.  We  believe  such  a 
procedure  is  appropriate  for  equipment 
that  has  an  excellent  record  of 
compliance,  where  the  measurement 
methods  are  well  known  and 
imderstood,  and  it  is  relatively  easy  to 
determine  the  party  responsible  for 
compliance.  Nevertheless,  we  invite 
comment  as  to  whether  we  should 
maintain  DoC  and  verification  as 
separate  procedures  or  whether  there 
may  be  some  benefit  in  combining  these 
procedures  in  some  fashion. 

6.  We  recognize  that  these  proposed 
changes  raise  a  number  of  additional 
issues.  We  are  therefore  proposing  to 
discontinue  maintenance  of  the  Radio 
Equipment  List.  We  are  proposing  that 
under  the  new  combined  certification 
procedure  the  fee  will  be  $895  for 
devices  operating  imder  Parts  15  and  18 
of  the  rules  and  $450  for  everything 
else.  Both  charges  will  be  applied  for 
products  that  contain  devices  that 
require  certification  under  either  Part  15 
or  18  and  other  rule  parts,  excluding 
telephone  equipment  registration  under 
Part  68  for  equipment  that  is  widely 
available  on  the  market  we  are 
proposing  to  require  submittal  of  a 
sample  to  the  Commission  for  testing 
within  14  days  of  request.  To 
accomplish  this,  we  are  proposing  to 
require  manufacturers  to  provide  a 
voucher  upon  request  for  purchase  of  a 
sample  equipment  at  a  retail  outlet.  We 
would  also  like  to  take  this  opportimity 
to  clarify  the  rules  that  apply  to 
corporate  mergers,  buyouts, 
acquisitions,  etc.  involving  grantees  of 
equipment  authorization.  Section  2.929 
of  the  niles  states  that  an  equipment 
authorization  issued  by  the  Commission 
may  not  be  assigned,  exchanged,  or  in 
any  other  way  transferred  to  a  second 
party.  Section  2.935  states  that  in  the 


case  of  a  transfer  of  control  of  the 
grantee  of  an  equipment  authorization, 
as  in  the  case  of  sale  or  merger  of  the 
grantee,  notice  of  such  transfer  must  be 
received  by  the  Commission  not  later 
than  60  days  subsequent  to  the 
consummation  of  the  agreement 
effecting  the  transfer  of  control.  We  are 
proposing  to  combine  these  rules  into 
one  and  clarify  that  the  party  assuming 
responsibility  for  the  equipment  may 
file  a  single  application  covering  all  the 
afiected  equipment.  Comments  are 
invited  on  each  of  these  proposals. 

7.  We  have  not  reviewed  the 
requirements  for  many  types  of 
equipment  for  10  years  or  longer.  We 
believe  that  submittal  and  review  of 
equipment  authorization  applications  to 
the  Commission  is  no  longer  warranted 
for  certain  equipment  where  the 
technical  requirements  are  met  with 
little  difficulfy,  the  test  methods  are 
widely  understood,  interpretive 
questions  arise  infrequently,  and  there 
has  been  an  excellent  record  of 
compliance.  Accordingly,  we  are 
proposing  to  relax  the  equipment 
authorization  requirements  for  various 
types  of  equipment  based  on  our 
experience  in  reviewing  applications 
and  our  assessment  of  the  appropriate 
procediire  required  to  ensure  continued 
compliance.  Our  specific  proposals  are 
as  follows: 

a.  Relax  the  requirements  fit)m 
certification  or  notification  to  the  DoC 
procedure  for  the  following  Part  15 
unintentional  radiators:  CB  receivers; 
superregenerative  receivers;  all  other 
Part  15  receivers;  and,  TV  Interface 
Devices  (including  video  cassette 
recorders  and  TV  video  games),  except 
that  we  will  require  certification  for 
cable  system  terminal  devices  to  ensure 
against  marketing  of  such  devices  for 
theft  of  cable  service.  We  will  continue 
to  require  certification  for  scanning 
receivers  to  ensure  that  they  meet  the 
Congressionally  mandated  requirement 
of  Section  15.121  that  they  do  not  tune 
frequencies  allocated  to  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service. 

b.  Relax  the  requirements  for  Part  18 
consumer  ISM  (industrial,  scientific  and 
medical)  equipment  &t>m  certification  to 
the  DoC  procedure.  This  includes  such 
devices  as  consumer  microwave  ovens, 
RF  lighting  devices,  and  ultrasonic 
jewelry  cleaners. 

c.  Relax  the  requirements  for  wildlife 
tracking  and  ocean  buoys  operating 
under  Part  5  from  notification  to 
verification. 

d.  Relax  the  requirements  for  Part  101 
point-to-point  microwave  transmitters 
from  not^cation  to  the  DoC  procedure. 


e.  Relax  the  requirements  for  Pwt  73 
standard  broadcast  (AM  transmitters), 
FM  transmitters,  television  transmitters, 
and  antenna  phase  monitors  from 
notification  to  verification. 

f.  Relax  the  requirements  for 
Auxiliary  Broadcast  aural  STLs,  aural 
intercity  relays,  aural  STL  boosters, 
aural  intercity  relay  boosters.  TV  STLs. 
TV  intercity  relays.  TV  translator  relays 
and  TV  microwave  boosters  bom 
notification  to  the  DoC  procedure. 

g.  Relax  the  requirements  for  Part  78 
Cable  Television  Relay  fixed 
transmitters  from  notification  to  the  DoC 
procedure. 

h.  Relax  the  requirement  for  Part  80 
INMARSAT  equipment  from 
notification  to  verification. 

i.  Relax  the  requirement  for  Part  87 
406  Mhz  emergency  locator  transmitters 
bom  notification  to  verification. 

j.  No  changes  for  equipment  that  is 
currently  subject  to  either  the  DoC  or 
verification  procedures.  Specifically,  the 
following  equipment  would  remain 
subject  to  verification:  digital  devices 
(other  than  personal  computer 
equipment);  FM  and  TV  broadcast 
receivera;  non-consumer  ISM 
equipment;  and  stand-alone  cable  input 
selector  switches.  Personal  computer 
equipment  can  continue  to  be 
authorized  imder  the  DoC  procedure. 

8.  We  propose  to  retain  me 
certification  requirements  for  Part  15 
intentional  radiatore,  including  spread 
spectrum  devices,  cordless  telephones, 
remote  control  and  security  devices, 
field  distiirbance  sensors,  unlicensed 
PCS  (Personal  Commimications  Service) 
devices  and  Nil  (National  Information 
Infrastructure)  devices.  We  are 
proposing  to  shift  all  equipment 
currently  subject  to  type  acceptance  to 
the  certification  procedure.  This  is 
simply  an  administrative  change  and 
will  not  lower  the  threshold  of  review 
for  compliance  with  the  technical 
requirements.  We  invite  comments  on 
our  specific  proposals  for  changing  the 
equipment  authorization  requirements 
for  various  equipment  In  puticular,  we 
solicit  information  as  to  whether  any 
equipment  currently  subject  to 
certification  or  notification  should  be 
relaxed  to  a  different  procedure  than  we 
have  proposed.  We  also  invite 
recommendations  as  to  whether  any 
equipment  proposed  to  be  subject  to 
certification  should  be  relaxed  to  the 
DoC  or  verification  procedures.  We  will 
permit  applicants  to  file  under  the 
existing  prooeduies  for  a  period  of  t^>  to 
two  years.  We  will  also  discontinue 
accepting  applications  for  certification 
of  personal  computer  equipment  at  that 
time  since  such  equipment  can  be 
authorized  under  the  DoC  procedure. 


We  solicit  comments  on  this  proposed 
transition  plan. 

9.  We  are  committed  to  continually 
improving  the  processing  of 
applications  for  equipment 
authorization  Ihat  are  required  to  be 
submitted  to  the  Commission.  We 
believe  the  existing  process  can  be 
streamlined  significantly  by  providing 
for  the  electronic  filing  of  such 
applications.  At  this  time  we  do  not 
know  precisely  when  we  will  initiate 
electronic  filing  of  applications  for 
certification.  The  Conmussion  will  issue 
a  public  notice  announcing  the 
acceptance  of  electronically  filed 
applications  at  the  appropriate  time.  We 
are  in  this  notice  proposing  to  recognize 
electronic  signatures  on  applications. 
There  are  also  a  nimiber  of  other  issues 
that  we  believe  should  be  examined 
before  implementing  electronic  filing  of 
applications. 

10.  It  appears  that  the  most  effective 
means  to  implement  electronic  filing 
would  be  through  the  use  of  the 
Internet.  Initial  system  design  proposes 
that  an  application  would  be  completed 
via  an  Internet  web  page  located  on  an 
FCC  Internet  server.  Attachments, 
including  all  exhibits  required  by  the 
Commission's  rules  such  as  manuals, 
diagrams,  photographs,  etc.,  would  be 
copied  to  a  specified  FCC  file  server 
using  file  transfer  protocol  (ftp). 
Exhibits  would  follow  a  standard 
submission  format,  and  be  submitted 
using  tagged  image  format  (tif)  files  and/ 
or  portable  docimient  format  (pdf)  files. 
Fees  would  be  paid  either  by  check  or 
by  credit  card.  We  request  comments  on 
this  general  approach. 

11.  We  are  considering  whether  to 
require  that  all  equipment  authorization 
applications  be  filed  electronically. 
While  we  recognize  that  not  all 
applicants  would  have  on-site  access  to 
equipment  that  would  permit  electronic 
fifing,  we  believe  that  a  majority  of 
equipment  autlumzation  applicants  are 
on  the  "cutting  edge"  of  technology,  and 
would  have  ready  access  to  equipment 
and  software  to  permit  them  to  file 
electronically.  We  invite  comment  oa 
the  possible  complete  elimination  of 
paper  applications. 

12.  The  Commission  frequently 
receives  requests  to  examine  and  copy 
applications  for  equipment 
authorization  after  they  have  been 
granted.  If  implemented,  the  proposed 
electronic  filing  initiative  would  result 
in  digitized  storage  of  all  equipment 
authorization  application  information. 
We  are  considering  how  we  can  best 
make  the  applications  available  to  the 
public  once  they  are  granted.  While  all 
application  information  could  be  made 
available  via  the  Internet,  we  an 
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concerned  that  the  volume  of 
information  contained  in  each 
application  could  cause  an  overall 
degradation  of  service  to  users.  An 
alternative  would  be  to  provide  via  the 
Internet  the  information  that  users 
consider  most  useful,  such  as  the 
application  Form  731,  and  designate  an 
outside  contractor  that  could  provide 
the  remaining  information  upon  request. 
Specific  comments  are  requested  on  this 
approach  and  whether  certain  other 
basic  information  such  as  the 
measurement  report  should  be  made 
available  over  the  Internet.  We  also 
solicit  views  on  the  vehicle  and  media 
that  is  most  beneficial  for  distributing 
application  information. 

Initial  Regulatory  Flexibility  Analysis 

13.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,'  the 
Commission  has  prepared  an  Initial 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
rules  proposed  in  this  Notice  of 
Proposed  Rule  Making  ("NPRM"). 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
NPRM  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  IRFA.  The  Secretary 
shall  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act. 

14.  Need  For  and  Objectives  of  the 
Proposed  Rule.  This  rule  making 
proceeding  is  initiated  to  obtain 
comment  regarding  proposals  to 
improve  the  Federal  Conununications 
Commission  equipment  authorization 
program  for  telecommunications 
equipment  and  electronics  products. 
The  Commission  seeks  to  simplify  and 
streamline  the  equipment  authorization 
process  for  telecommunications 
equipment  and  electronics  products; 
deregulate  the  equipment  authorization 
requirements  for  certain  equipment;  and 
implement  electronic  filing  of 
applications. 

15.  Legal  Basis.  The  proposed  action 
is  authorized  under  Sections  4(i),  301, 
302,  303(e),  303(0,  303(r),  304  and  307 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  Sections  154(i).  301. 
302.  303(e).  303(f).  303(r),  304  and  307. 

16.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Will  Apply.  For  the 
purposes  of  this  NPRM.  the  RFA  defines 


a  "small  business"  to  be  the  same  as  a 
"small  business  concern"  under  the 
Small  Business  Act,  15  U.S.C.  §632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.^  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA].^ 

17.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  RF  equipment 
manufactiirers.  Therefore,  we  will 
utilize  the  SBA  definition  applicable  to 
manufacturers  of  Radio  and  Television 
Broadcasting  and  Communications 
Equipment.  According  to  the  SBA's 
regulations,  an  RF  equipment 
manufacturer  must  have  750  or  fewer 
employees  in  order  to  qualify  as  a  small 
business  concern.^  Census  Bureau  data 
indicates  that  there  are  858  U.S. 
companies  that  manufacture  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.^  The  Census  Bureau 
category  is  very  broad,  and  specific 
figures  are  not  available  as  to  how  many 
of  these  firms  are  manufacturers  of  RF 
devices.  However,  we  believe  that  many 
of  the  companies  that  manufacture  the 
RF  devices  that  will  be  affected  by  this 
rulemaking  may  qualify  as  small 
entities.  We  seek  comments  to  this  IRFA 
regarding  the  number  of  small  entities  to 
which  the  proposed  rule  pertains. 

18.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  We  are 
proposing  to  eliminate  the  equipment 
authorization  process  called  notification 
which  requires  filing  of  information 
with  the  Commission.  We  are  also 
proposing  to  eliminate  type  acceptance 
as  a  separate  procedure  and  instead 
incorporate  the  essential  requirements 
into  our  certification  procedure.  A 
number  of  types  of  equipment  that  are 
currently  subject  to  an  equipment 
authorization  by  the  Commission  will 
be  permitted  to  be  self-authorized  by  the 
manufacturer.  We  also  plan  to 
implement  electronic  filing  for 
applications  for  equipment 
authorization  that  will  be  filed  with  the 
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Commission.  We  expect  that  these 
actions  will  result  in  a  significant 
decrease  in  the  overall  recordkeeping 
requirements. 

19.  Significant  Alternatives  to 
Proposed  Rule  Which  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Accomplish  Stated 
Objectives.  The  actions  proposed  in  this 
proceeding  will  result  in  a  significant 
decrease  in  equipment  authorization 
applications  that  must  be  filed  with  the 
Federal  Communications  Commission. 
We  believe  that  small  entities  will 
benefit  from  these  proposals  because  in 
many  cases  they  will  no  longer  be 
required  to  file  applications  with  the 
Commission.  Also,  small  entities  will 
benefit  from  the  simpler  regiilations  and 
streamlined  process  for  equipment  that 
continues  to  require  authorization  by 
the  FCC.  We  seek  comments  to  this 
IRFA  regarding  these  tentative 
conclusions. 

20.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules. 
None. 

Paperwork  Reduction  Act  Information 

21.  This  NPRM  contains  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995.  The 
Federal  Communications  Commission, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalfy  for  failing  to  comply  with 

a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The  following 
is  supplementary  information  regarding 
the  modified  information  collections 
contained  in  this  NPRM  : 

CMB  Approval  Number:  3060-0057. 

Title:  Application  for  Equipment 
Authorization,  Section  2.911. 


Form  No.:  FCC  Form  731. 

Type  ofBeview:  Revision  of  existing 
collection. 

Respondents:  Businesses  or  other  fin- 
profit;  Small  businesses  or 
(Mganizations. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Response:  24 
hours. 

T(^al  Annual  Burden:  72,000  hours. 

Needs  and  Uses:  Equipment  testing  is 
performed,  and  data  is  gathered,  to 
provide  information  to  aid  in 
controlling  interference  to  radio 
communications.  A  completed 
application  combined  with  descriptive 
information,  test  data,  and  occasionally 
a  test  sample  documents  the  compliance 
of  the  subject  equipment  with  the  FCC 
Rules,  and  may  also  be  used  to  aid  in 
enforcement  of  the  Rules.  This  NPRM 
proposes  a  streamlining  of  the 
equipment  authorization  process  to 
provide  for  approval  of  certain 
equipment  under  the  less  biirdensome 
Declaration  of  Conformity  process.  The 
number  of  respondents  and 
corresponding  btuden  hours  are 
therefore  expected  to  be  reduced  as  a 
result  of  this  NPRM. 

OMB  Approval  Number:  3060-0636. 

Title:  Equipment  Authorization — 
Declaration  of  Conformity,  Parts  2  and 
15. 

Form  No. .-None. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  6,600. 

Estimated  Time  Per  Response:  19 
hours. 

Total  Annual  Burden:  125,400  hours. 

Needs  and  Uses:  Data  collected  is 
used  to  investigate  complaints  of 
harmful  interference  to  radio 
communications,  and  to  verify 
manufacturer's  or  supplier's  compliance 
with  the  Rules.  The  information 
collected  is  essential  to  controlling 
potential  interference  to  radio 
communications.  This  NPRM  proposes 
a  streamlining  of  the  equipment 
authorization  process  to  provide  for 
approval  of  certain  equipment  tinder  the 
less  burdensome  Declaration  of 
Conformity  process.  An  increase  in  the 
number  of  respondents  and  burden 
hours  for  this  collection  is  proposed, 
concurrent  with  a  decrease  in  the 
respondents  and  burden  hours  reported 
under  C^fB  3060-0057.  A  net  deoeese 
in  burden  hours  is  anticipated  as  a 
ranilt  of  the  NPRM. 
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ACTION:  Proposed  rule;  notic»  of  public 

hearings  and  extension  of  comment 

period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  public 
hearings  will  be  held  on  the  proposed 
determination  of  endangered  status  for 
the  Preble's  meadow  jumping  mouse 
[Zapus  hudsonius  preblei).  To 
accommodate  the  public  hearings,  the 
comment  period  on  the  proposal  will  be 
extended.  The  Preble's  meadow 
jumping  mouse,  a  small  rodent  of  the 
family  Zapodidae,  is  known  to  occur 
only  in  four  counties  in  Colorado  and 
two  counties  in  Wyoming.  All  interested 
parties  are  invited  to  submit  comments 
on  this  proposal. 

DATES:  Public  hearings  will  be  held  as 
follows:  6:30  to  8:30  p  jn.  on  Monday, 
May  19, 1997,  in  Cheyeime,  Wyoming; 
7:00  to  9:00  p.m.  on  Wednmday,  May 
21, 1997,  in  Colorado  Springs,  Colorado; 
and,  7:00  to  9:00  p  jn.  on  Thursday,  May 
22, 1997,  in  Denver,  Colorado. 
Registration  will  begin  one  hour  prior  to 
each  hearing.  Comments  will  be 
accepted  until  July  28, 1997. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations:  the 
Laramie  County  Library.  2800  Central 
Avenue,  Cheyenne,  Wyoming;  the  3rd 
Floor  Hearing  Room,  Q  Paso  County 
Office  Building,  27  East  Vermijo, 
Colorado  Springs,  Colorado;  and,  the 
Hunter  Education  Classroom,  Colorado 
Division  of  Wildlife,  6060  Broadway. 
Denver,  Colorado.  Written  comments 
and  materials  should  be  sent  to  the 
Colcnado  Reld  Supervisor,  U.S.  Fish 
and  Wildlife  Sovice.  P.O.  Box  25486, 


Denver  Federal  Centn,  Denver, 
Colorado  80225.  Comments  and 
materials  received  wiU  be  available  tor 
inflection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fiah 
and  Wildlife  Service's  Colorado  Reld 
Office,  755  Parfet  Street,  Suite  361. 
Lakewood,  Colorado. 


RM  RMTMBt  MPORMATKM  OONTACT: 
LaRoy  W.  Carlacm,  Colorado  Field 
Supervisor,  telephone  303/275-2370 
(see  ADDRESSES  section). 

'ARY  SfORMATIONi 


The  Preble's  meadow  Jtmiping  mouee. 
a  small  rodent  in  the  femily  Zapodidae. 
is  known  to  occur  in  onfy  foiu  counties 
in  Colorado  and  two  counties  in 
Wyoming.  Historical  surveys  document 
its  former  presence  in  five  additional 
coimties  in  Colorado  and  three 
additional  counties  in  Wyoming.  The 
Prole's  meadow  jumping  mouse  lives 
primarily  in  heavily  vegetated  riparian 
habitats.  Habitat  loss  and  degradation 
caused  by  agricultural,  residential, 
commercial,  and  industrial 
development  imperil  its  continued 
existence.  This  proposal,  if  made  final, 
would  extend  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.)  to  the 
Preble's  meadow  jumfring  mouse. 

On  March  25, 1997,  the  Service    - 
published  a  proposed  rule  (62  FR 
14093)  to  list  the  Preble's  meadow 
jumping  mouse  as  an  endangered 
species  without  critical  habitat 

Public  Comments  Solicited 

The  Service  has  scheduled  hearings 
on  May  19,  21,  and  22, 1997.  with 
registration  beginning  1  hour  prior  to 
each  hearing  (see  DATES  aqd  ADDRESSES 
above).  Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  to  be  presented  to  the  Service 
at  the  start  of  the  hwring  In  the  event 
that  there  is  a  large  audience,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited. 

Oral  and  written  statements 
concerning  the  proposed  rule  will 
receive  equal  consideration  by  the 
Service.  Time  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hwring  or  mailed  to  the  Service. 
Comments  particularly  are  sou^t 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Prole's 
meadow  jumping  mouse; 

(2)  The  locatton  of  any  additional 
populations  of  the  Preble's  meedow 
jumping  mouee; 
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(3)  Additional  infonnation  concerning 
the  range,  distribution,  and  population 
size  of  the  species:  and 

(4)  Current  or  planed  activities  which 
may  adversely  afiiact  known  populations 
of  Preble's. 

Legal  notices  and  news  releases 
announcing  the  date,  time,  and  location 
of  the  hearings  aie  being  pubUshed  in 
newspapers  conaurently  with  this 
Federal  Register  notice. 

The  previous  comment  period  on  this 
proposal  is  scheduled  to  close  on  May 
27, 1997.  To  accommodate  these 
hearings,  the  Service  extends  the 
comment  period.  Written  comments 
may  now  be  submitted  until  July  28, 
1997,  to  the  Service  office  identified  in 
the  ADDRESSES  section  above.  All 
comments  must  be  received  before  the 
close  of  the  comment  period  to  be 
considered. 

Author:  The  author  of  this  notice  is 
Peter  Plage,  Colorado  Field  Office  (see 
ADDRESSES  above),  telephone  303/275- 
2370. 

Aadiarity:  Authority  fcx  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C  1531  et  seq.). 

Dated:  April  28.  1997. 
Teny  T.  tottbU, 

Deputy  Regional  Director,  Denver.  Colorado. 
[FR  Doc.  97-11567  Filed  5-2-97;  8:45  am] 
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AOaiCV:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  on  the  proposed 
threatened  status  for  Arctostaphylos 
pallida  (pallid  manzanita)  which  was 
published  in  the  Federal  Register  on 
August  2, 1995.  The  comment  period 
has  been  reopened  to  acquire  additional 
information  firom  interested  parties,  and 
to  resume  the  proposed  listing  actions. 
DATES:  The  public  comment  period 
closes  June  4, 1997. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor.  Sacramento  Field  Office, 
3310  El  Camino  Avenue.  Suite  130. 
Sacramento,  California  95821-6340. 
Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  Harvey  (see  ADDRESSES  section) 
at  (916)  979-2725. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2, 1995,  the  Service 
published  a  rule  proposing  threatened 
status  for  Arctostaphylos  pallida  (60  FR 
3930^39314).  The  original  comment 
period  closed  on  September  25, 1995. 
No  public  hearing  was  requested.  The 
Service  was  unable  to  make  a  final 
Usting  determination  on  this  species 
because  of  a  limited  budget,  other 
endangered  species  assignments  driven 
by  court  orders,  and  higher  listing 

Eriorities.  In  addition,  a  moratorium  on 
sting  actions  (Public  Law  104-6), 
which  took  effect  on  April  10, 1995, 
stipulated  that  no  funds  could  be  used 
to  make  final  listing  determinations  or 
critical  habitat  determinations. 

After  funding  was  restored,  the 
Service  proceeded  with  a  final 
determination  for  this  species  by 
reopening  the  comment  period  from 
February  25, 1997  until  March  27, 1997 
(62  FR  8417.  February  25, 1997).  During 
this  period,  the  Service  received  a 


request  that  the  ccnnment  period  be 
reopened  an  additional  30  days  in  order 
that  all  interested  and  afiected  parties 
have  sufficient  opportunity  to  submit 
their  comments  in  writing. 

Pallid  manzanita  is  found  only  in  the 
northern  Diablo  Range  of  California.  It 
occupies  13  sites  in  Alameda  and 
Contra  Costa  Counties.  The  two  largest 
populations  are  located  at  Huckleberry 
Ridge  and  Sobrante  Ridge.  The  plants 
are  found  in  manzanita  chaparral 
habitat  that  is  frequently  surrounded  by 
oak  woodlands  and  coastal  scrub.  The 
plants  are  threatened  by  shading  and 
competition  from  native  and  non-native 
plants,  fire  suppression,  habitat 
fragmentation,  hybridization,  disease, 
hertiicide  spraying,  and  unauthorized 
tree  cutting. 

The  Service  particularly  seeks 
information  concerning: 

(1)  The  known  or  potential  effects  of 
fire  suppression  and  general  fire 
management  practices  on  the  pallid 
manzanita  and  its  habitat. 

In  addition,  the  Service  seeks 
infonnation  that  has  become  available 
in  the  last  two  years  concerning: 

(2)  Other  biological,  commercial,  or 
other  relevant  data  on  any  threats  (or 
lack  of  thereof)  to  the  species;  and 

(3)  The  size,  number,  or  distribution 
of  populations  of  the  species. 

Written  comments  may  be  submitted 
through  June  4, 1997  to  the  Service 
office  in  the  ADDRESSES  section. 

Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 

Author:  The  primary  author  of  this 
notice  is  Dwight  Harvey  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  April  28, 1997. 
Thomas  J.  Dwyar, 

Acting  Regional  Director,  Portland,  OR. 
(PR  Doc.  97-11572  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Fofsat  Ssfvlca 

Easlarn  Ragion;  Ijagai  Nolioa  of 
AppaalaMa  Dadaions 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 


:  Deciding  Officers  in  the 
Eastern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  Part  217  in  the 
legal  notice  section  of  the  newspaper 
listed  in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  217.5.  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  le^  notices  of 
decisions  subject  to  appeal  under  36 
CFR  217  and  36  CFR  215  shall  begin 
May  1, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
JAMES  SMALLS.  Regional  Appeals  and 
Litigation  Coordinator.  Eastern  Region, 
Reuse  Federal  Plaza.  310  West 
Wisconsin.  Avenue.  Milwaukee. 
Wisconsin  53203.  Aree  Code  414-297- 
1371. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Eastern  Region  will  give 
legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  Part  217  and  36 
CFR  Part  215  in  the  following 
newspapers  which  are  listed  by  Forest 
Service  administrative  unit  ^AHiere  more 
than  one  newspaper  is  listed  for  any 
unit,  the  first  newspaper  listed  is  the 
primary  newspaper  which  shall  be  used 
to  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  notice  of  decisions  that  are 


subject  to  administrative  appeal.  As 

provided  in  36  CFR  217.8(2)  and  36  CFR 
215.13(a).  the  timeframe  fbr  appeal  shall 
be  based  on  the  date  of  publication  of 
a  notice  of  dednon  in  the  primary    . 
newspaper. 

Qedeiaiis  by  flw  Regimal  Foreater 

Joumal/Sentinel.  published  daily  in 
Milwaukee.  Milwaukee  County. 
Wisconsin,  for  decisions  affecting 
National  Forest  System  lands  in  the 
States  of  Illinois,  Indiana  and  Ohio. 
Michigan,  Minnesota,  Missouri,  New 
Hampshire  and  Maine,  Pennsylvania. 
Vermont  and  New  York.  West  Virginia. 
Wisconsin  and  for  any  decision  of 
Region-wide  impact 

Allegheny  National  Forest, 
Pennsylvania 

Fewest  Supervisor  Decisions: 

Warren  Times  Observer.  Warren. 
Warren  County.  Pennsylvania 

District  Ranger  Decisions: 

Bradford  District-  Bradford  Era, 

Bradford,  McKean  County. 

Pennsylvania 
Marienville  District  The  Derrick.  Oil 

City.  Pennsylvania 
Ridgway  District:  Ridgway  Record, 

Ridgway,  Elk  County,  Pennsylvania 

Chequamegon-Nicolet  National  Forests, 
Wisconsin 

Forest  Supervisor  Decisions: 

Milwaukee  Journal  Sentinel,  published 
daily  in  Milwaukee.  Milwaukee 
County.  Wisconsin 

District  Ranger  Decisions: 

Glidden-Hayvmtd  District:  The  Glidden 
Enterprise,  published  weekly  in 
Glidden,  Ariiland  County.  Wisconsin 
and  Sawyer  Coimty  Record,  published 
weekly  in  Hayward,  Sawyer  County, 
Wisconsin 

Medford  District:  The  Star  News, 
published  weekly  in  Medford,  Taylor 
County,  Wisconsin 

Fork  Falls  District:  Park  Falls  Hmald. 
published  weekly  in  Park  Falls,  Price 
Coimty,  Wisconsin 

Washburn  District:  The  Daily  Press, 
published  daily  in  Ashland  Coimty. 
Ashland.  Wisconsin 

Eagle  River-Florence  Districts:  The  Daily 
News,  published  daily  except 
Saturday.  Rhinelander,  Wisconsin 


Lakewood-Laona  Districts:  The  Daily 
News,  published  daily  except 
Saturday,  Rhinelander,  Wisconsin 

Chippewa  National  Forest,  Minnesota 

Forest  Supervisor  Decisions: 

Bemii^i  Pioneer,  published  daily  in 
Bemidji,  Beltrami  County,  Minnesota 

District  Ranger  Decisions: 

Blackduck  District:  The  American, 

published  weeldy  in  Blackduck. 

Beltrami  County,  Minnesota 
Cass  Lake  District  Cass  Lake  Times, 

published  weekly  in  Cass  Lake,  Cass 

County,  Minnesota 
Deer  River  and  Marcell  Districts: 

Western  Itasca  Review,  published 

weekly  in  Deer  River,  Itasca  Coimty, 

Minnesota 
Walker  District  The  Pilot/Independent 

published  weekly  in  Walker,  Cass 

County,  Minnesota 

Green  Mountain  National  Forest, 
Veimont 

Foreet  Supervisor  Decisions: 

Rutland  Herald,  published  daily  in 
Rutland,  Rutland  County,  Vermont 
District  Ranger  Decisions:  Note:  the 
Rutland  Herald  is  the  papier  of  record  for 
all  District  Ranger  decisions.  Legal 
notices  are  filed  with  the  following 
papers  depending  on  the  location  of  the 
project. 

Manchester  District  Beimington 
Banner,  published  daily  in 
Beimington,  Bennington  Coimty, 
Vermont  Manchester  Journal, 
published  weekly  in  Bennington 
County,  Vermont  and  Brattlrixiro 
Refixmer,  published  xlaily  in 
Brattleboro,  Windham  County, 
Vermont 
Middlebury  District:  Addison  Coimty 
Independent,  published  twice  a  week 
in  Middlebury,  Addison  County, 
Vermont 
Rochester  District  Burlington  Free 
Press,  published  daily  in  Burlington, 
Chittenden  County,  Vermont  Valley 
Reporter,  published  we^y  in 
Washington  County,  Vermont  and 
Randolph  Herald,  published  daily  in 
Windsor  County,  Vermont 

Finger  Lakes  National  Forest,  New  York 

Forest  Supervisor  Decisions: 

Ithaca  Journal,  published  daily  in 
Ithaca,  Tompkins  County,  New  York 
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Hiawatha  National  Forest,  Sfichigan 
Forest  Supervisor  Decisions: 

Escanaba  Daily  Press,  published  daily  in 

Escanaba,  Dielta  County.  Michigan 
Mining  Journal,  published  daily  in 

Marquette,  Marquette  County, 

Michigan 
Evening  News,  published  daily  in  Sault 

Ste.  Marie,  Chippewa  County, 

Michigan 
St.  Ignace  News,  published  weekly  in 

St  Ignace.  Mackinac  County, 

Michigan 

District  Ranger  Decisions: 

Rapid  River  District:  Daily  Press, 
published  daily  in  Escanaba,  Delta 
County,  Michigan 

Manistique  District:  Djuly  Press, 
published  daily  in  Escanaba.  Delta 
County,  Michigan;  Pioneer  Tribune, 
published  daily  in  Manistique 
County,  Michigan,  and  Mining 
Journal,  published  daily  in  Marquette, 
Marquette  County.  Michigan 

Munising  District:  Mining  Journal, 
published  daily  in  Marquette, 
Marquette  County,  Michigan 

Sault  Ste.  Marie  District:  Evening  News, 
published  daily  in  Sault  Ste.  Marie, 
Chippewa  County,  Michigan 

St  Ignace  District:  Evening  News, 
published  daily  in  Sault  Ste.  Marie, 
Chippewa  County,  Michigan  and  St 
Ignace  News,  published  weekly  in  St 
Ignace,  Mackinac  County,  Michigan 

Hoosier  Ngtionml  Forest.  Indiana 

Forest  Supervisor  Decisions: 

Sunday  Herald-Times,  published  in 
Bloomington,  Monroe  County. 
InHiffna, 

District  Ranger  Decisions: 

Brownstown  District  Sunday  Herald- 
Times,  published  in  Bloomington. 
Monroe  County,  Indiana. 

Tell  City  District  The  Perry  County 
News,  published  in  Tell  Qty,  Perry 
County.  Indiana 

Huron-Manistee  National  Forests, 
hiichigan 

Note:  1st  Newspaper  listed  is  mandatoiy— 
otheis  optional 

Forest  Supervisor  Decisions: 

Cadillac  Evening  News,  published  daily 
in  Cadillac.  Wexford  County. 
Michigan;  Lake  County  Star, 
publi&hed  weekly  in  Baldwin,  Lake 
County.  Michigan;  Ludington  Daily 
News,  published  daily  in  Ludington. 
Mason  County.  Mich^an;  Alcona 
County  Review,  published  weekly  in 
Harrisville,  Alcona  County.  Michigan; 
Manistee  News  Advocate,  published 
daily  in  Manistee.  Manistee  County. 


Michigan:  Oscoda  County  Herald, 
published  weekly  in  Mio,  Oscoda 
County,  Michigan;  Crawford  County 
Avalanche,  published  weekly  in 
Grayling,  Crawford  County,  Michigan; 
Oscoda  Press,  published  weekly  in 
Oscoda,  Iosco  County.  Michigan; 
Fremont  Times-Indicator,  published 
weekly  in  Fremont.  Newaygo  County. 
Michigan;  Oceana-Herald  Journal, 
published  daily  in  Hart,  Mason 
County,  Michigan;  Muskegon 
Chronicle,  published  daily  in 
Muskegon,  Muskegon  County, 
Michigan;  Grand  Rapids  Press, 
published  daily  in  Grand  Rapids, 
Kent  County,  Michigan  and  Big 
Rapids  Pioneer,  published  daily  in 
Big  Rapids,  Mecosta  County, 
Michigan 

District  Ranger  Decisions: 

Baldwin  District:  Lake  County  Star, 
published  weekly  in  Baldwin,  Lake 
County.  Michigan  and  Ludington 
Daily  News,  published  daily  in 
Ludington,  Mason  County,  Michigan 

Cadillac  District:  Cadillac  Evening 
News,  published  daily  in  Cadillac. 
Wexford  County.  Michigan;  Manistee 
News  Advocate,  published  daily  in 
Manistee,  Manistee  County,  Michigan 
and  Lake  County  Star,  published 
weekly  in  Baldwin,  Lake  County. 
Michigan 

HarTisville  District:  Alcona  County 
Review,  published  weekly  in 
Harrisville.  Alcona  County,  Michigan 

Manistee  District  Manistee  News 
Advocate,  published  daily  in 
Manistee,  Manistee  Coimty,  Michigan 

Mio  District:  Oscoda  County  Herald, 
published  weekly  in  Mio,  Oscoda 
County,  Michigan  and  Crawford 
County  Avalanche,  published  weekly 
in  Grayling.  Crawford  County. 
Michigan 

Tawas  District:  Oscoda  Press,  published 
weekly  in  Oscoda.  Iosco  County, 
Michigan 

White  Cloud  District  Fremont  Times- 
Indicator,  published  weekly  in 
Fremont  Newaygo  County,  Michigan 
and  Oceana-Herald  Journal,  published 
daily  in  Hart,  Mason  County, 
Miciiigan 

Mark  Twain  National  Forest.  Missouri 

Forest  Supervisor  Decisions: 

RoUa  Daily  News,  published  in  Rolla. 
Phelps  County.  Missouri 

District  Ranger  Decisions: 

Ava/Cassville  District:  Springfield  News 

Leader,  published  daily  in 

Springfield,  Greene  County,  Missouri 
Cedar  Q«ek  District:  Fulton  Sun. 

published  daily  in  Fulton.  Callaway 

County.  Missouri 


Doniphan  District:  Prospect  News, 
published  weekly  in  Doniphan, 
Ripley  County,  Missouri 

Eleven  Point  District:  Current  Wave, 
published  weekly  in  Eminence. 
Shannon  County,  Missouri 

Rolla  District:  Houston  Herald, 
published  weekly,  (Thiusdays)  in 
Houston,  Texas  County,  Missouri 

Houston  District:  Houston  Herald, 
published  weekly  (Thiusdays)  in 
Houston,  Texas  County,  Missouri 

Poplar  Bluff  District:  Daily  American 
Republic,  published  daily  in  Poplar 
Bluff,  Butler  County,  Missouri 

Potosi  District:  The  Independent- 
Journal,  published  Thursday  in 
Potosi,  Washington  County,  Missouri 

Fredericktown  Ranger  District:  The 
Democrat-News  published  Thursdays 
in  Fredericktown,  Madison  County, 
Missouri 

Salem  District:  The  Salem  News, 
published  Tuesday  and  Thursday  in 
Salem,  Deni  County,  Missouri 

Willow  Springs  District:  West  Plains 
Daily  Quill,  published  daily  in  West 
Plains,  Howell  County,  Missouri 

Monongahela  National  Forest,  EUdits, 
West  Virginia 

Forest  Supervisor  Decisions: 

The  Elkins  Intermountain,  published 
daily  in  Elkins,  Randolph  County, 
W.V. 

Cheat  District:  the  Parsons  Advocate, 
published  weekly  in  Parsons,  Tucker 
County,  W.V. 

Gauley  District:  The  Richwood  News 
Leader,  published  weekly  in 
Richwood,  Nicholas  County,  W.V. 

Greenbrier  District:  The  Pocahontas 
Times,  published  weekly  in 
Marlinton.  Pocahontas  County.  W.V. 

Marlinton  District  The  Pocahontas 
Times,  published  weekly  in 
Marlinton,  Pocahontas,  County,  W.V. 

Potamac  District:  The  (kant  County 
Press,  published  weekly  in 
Petersburg,  Grant  County,  W.V. 

White  Sulphur  District:  The  Register- 
Herald,  published  daily  in  Beckley. 
Raleigh  County,  W.V. 

Nicolet  National  Forest.  Rhinelander, 
Wisconsin 

Forest  Supervisor  Decisions: 

The  Daily  News,  published  daily  except 
Saturday.  Rhinelander.  Wisconsin 

District  Ranger  Decisions: 

Eagle  River/Florence  Districts:  The 
Daily  News,  published  daily  except 
Satiirday,  Rhinelander.  Wisconsin 

Lakewood/Laona  Districts:  The  Daily 
News,  published  daily  except 
Saturday,  Rhinelander,  Wisconsin 


Ottawa  National  Forest,  Michigan 
Forest  Supervisor  Decisions: 

Ironwood  Daily  Globe,  published  in 
Ironwood,  Gogebic  County,  Michigan 
and  for 

Forest  Supervisor  decisions  pertinent  to 
only  the  Iron  River  Ranger  District, 
The  Reporter,  published  in  Iron  River, 
Iron  County,  Michigan 

District  Ranger  Decisions: 

Bergland  District,  Bessemer  District, 
Kenton  District,  Ontonagon  District, 
and  Watersmeet'District:  Ironwood 
Daily  Globe,  published  in  Ironwood, 
Gogebic  County,  Michigan 

Iron  River  District,  The  Reporter, 
published  in  Iron  River,  Iron  County, 
Michigan 

Shawnee  National  Forest,  Illinois 
Forest  Supervisor  Decisions: 
Southern  Illinoisian,  published  daily  in 
Caibondale,  Jackson  County,  Illinois 

District  Ranger  Decisions: 

Elizabethtown  District,  Jonesboro 
District,  Murphysboro  District  and 
Vienna  District:  Southern  Illinoisian, 
published  daily  in  Carbondale, 
Jackson  County,  Illinois 

Superior  National  Forest,  Minnesota 

Forest  Supervisor  Decisions: 

Duluth  News-Tribvme,  published  daily 

in  Duluth,  St  Louis  County, 

Minnesota 

District  Ranger  Decisions: 

Gunflint  Ranger  District:  Cook  County 
News-Herald,  published  weekly  in 
Grand  Marias,  Cook  County, 
Minnesota 

Kawishiwi  Ranger  District  Timberjay, 
published  weekly  in  Tower,  St  Louis 
County,  Minnesota 

LaCroix  Ranger  District  Mesabi  Daily 
News,  published  daily  in  Virginia,  St 
Louis  County,  Minnesota 

Laurentian  Ranger  District:  Mesabi  Daily 
News,  published  daily  in  Virginia,  St 
Louis  County,  Minnesota;  and  Lake 
County  News-Chronicle,  published 
weekly  in  Two  Harbors,  Lake  Coimty, 
Minnesota 

Tofte  Ranger  District  Duluth  News- 
Tribune  published  daily  in  Duluth,  St 
Louis  County,  Miimesota 

Minnesota  Inter- Agency  Fire  Center 
Grand  Rapids  Herald  Jleview,  published 

bi-weekly  in  Grand  Rapids,  Itasca 

County,  Minnesota 

Wayne  National  Forest,  Ohio 
Forest  Supervisor  Decisions: 
The  Athens  Messenger,  published  in 
Athens,  Athens  County.  Ohio 


District  Ranger  Decisions: 

Athens  District:  Athens  Messenger  ' 
(same  for  Marietta  Unit),  published  in 
Athens,  Athens  County,  Ohio 

Ironton  District:  The  Ironton  Tribime, 
published  in  Ironton,  Lawrence 
County,  Ohio 

IVhite  Mountain  National  Forest,  New 
Hampshire  and  Maine 

Forest  Supervisor  Decisions: 

The  Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough, 
New  Hampshire 


District  Ranger  Decisions: 
Ammonoosuc  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  Coimty  of  Hillsborough, 

New  Hampshire 
Androscoggin  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  County  of  Hillsborough. 

New  Hampshire 
Evans  Notch  Ranger  District  The 

Lewiston  Sun,  published  daily  in 

Lewiston.  County  of  Androscoggin, 

Maine 
Pemigewasset  Ranger  District:  The 

Union  Leader,  published  daily  in 

Manchester,  County  of  Hillsborough, 

New  Hampshire 
Saco  Ranger  District  The  Union  Leader, 

published  daily  in  Manchester. 

County  of  Hillsborough,  New 

Hampshire 

Midewin  National  Tallgrass  Prairie 

Prairie  Supervisor  Decisions: 

The  Herald-News,  published  daily  in 

Joliet,  Will  County,  Illinois 

Dated:  April  23, 1997. 
Micheal  Miller, 
Acting  Regional  Forester. 
(FR  Doc.  97-11403  Filed  5-2-97;  8:45  ami 

BILUNQ  CODE  9410-11-M 


practice  standard  Agrichemical 
Handling  Facility,  (Code  203),  a  revised 
conservation  practice  standard  Waste 
Treatment  Lagoon,  (Code  359);  a  revised 
conservation  practice  standard  Waste 
Utilization,  (Code  633);  and  a  new 
conservation  practice  Closure  onVaste 
Impoundments,  (Code  208)  in  Section 
IVoftheFOTG. 

DATES:  Comments  will  be  received  on  or 
before  June  4. 1997. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Inquire  in  writing  to  T.  Niles  Glasgow, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS).  PO.  Box 
141510,  Gainesville,  Florida  32614- 
1510.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request 

SUPPLEMBfTARY  INF0RMATK3N:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment  For  the  next  30  days  the 
NRCS  in  Florida  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period  a  determination 
will  be  made  by  the  NRCS  in  Florida 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated:  April  24, 1997. 
Jerry  R.  Jeinar, 

Slate  Conservationist.  Natural  Resources 
Conservation  Serrice,  Gainesville.  Florida. 
IFR  Doc  97-11406  Filed  5-2-97;  8:45  am] 
HLUNQ  COM  M1»-MC-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  ConservaAion 
Service 

• 

Notice  of  Proposed  Changs  to  Section 
IV  of  the  HeM  Office  Tsehnlcal  Quids 
(FOTQ)  of  ths  Natural  Rssourcss 
Conssrvatton  Ssrvtcs  In  FlorMa 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Florida, 
U.S.  Department  of  Agriculture. 
action:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  or  the  NRCS  in  Florida  for  review 
and  comment 

SUMMARY:  It  is  the  itatention  of  NRCS  in 
Florida  to  issue  a  revised  conservation 


DEPARTMENT  OF  COMMERCE 
Bursau  of  ths  Csnsus 

Ths  Csnsus  Advisory  CommRtss 
(CAC)  on  ths  African  Amsricsn 
Population,  ths  CAC  on  ths  Amsrican 
Indian  and  Alaska  Nathrs  Populations, 
ths  CAC  on  ths  Asisn  and  Pacific 
Mandsr  Populations,  and  ths  CAC  on 
ths  Hispanic  Population;  Put)llc 


Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94-409,  Pub.  L.  96- 
523,  and  Pub.  L.  97-375).  we  are  giving 
notice  of  a  joint  meeting  followed  by 
separate  and  concurrentiy  held 
(described  below)  meetings  of  the  CAC 
on  the  AMcan  American  Population, 
the  CAC  on  the  American  Indian  and 
Alaska  Native  Populations,  the  CAC  on 
the  Asian  and  Pacific  Islander 
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Populations,  and  the  CAC  on  the 
Hispanic  Population.  The  joint  meeting 
will  convene  on  May  22-23,  1997  at  the 
Holiday  Inn  Hotel  &  Suites,  625  First 
Street,  Alexandria,  Virginia  22314. 

Each  of  these  Conunittees  is 
composed  of  nine  members  appointed 
by  the  Secretary  of  Commerce.  They 
provide  an  organized  and  continuing 
channel  of  communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  population 
totals  from  Census  2000  and  on  ways 
that  decennial  census  data  can  be 
disseminated  to  maximize  their 
usehilness  to  these  communities  and 
other  users. 

The  Committees  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  their 
members  to  provide  advice  and 
recommendations  during  the  research 
and  development,  design,  planning,  and 
iniplementation  phases  of  Census  2000. 
The  agenda  for  the  May  22  combined 
meeting  that  will  begin  at  9:00  a.m.  and 
end  at  5:00  p.m.  is  as  follows:  (1) 
Introductory  Remarks  and  Census 
Update;  (2)  What  Are  the  Results  Prom 
the  Race  and  Ethnic  Targeted  Test?;  and 
(3)  Decision-Making  Process  for  OMB 
DirectiveNumber  15. 

The  agendas  for  the  four  committees 
in  their  separate  and  concurrently  held 
meetings  are  as  follows: 

The  CAC  on  the  African  American 
Population:  (1)  election  of  chair-elect; 
(2)  questions  regarding  multiracial 
category;  (3)  review  of  background 
materials;  (4)  review  of  Committee 
recommendations  and  responses;  and 
(5)  draft  recommendations. 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations:  (1)  election 
of  chair-elect;  (2)  Internet  node/address 
update;  (3)  review  of  background 
materials;  (4)  review  of  Committee 
recommendations  and  responses;  (5) 
geographic  programs;  (6)  u(Kiate  on 
Hawaiian  homelands;  and  (7)  draft 
recommendations. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations:  (1)  election  of 
chair-elect;  (2)  update  on  Hawaiian 
homelands;  (3)  review  of  background 
materials;  (4)  review  of  Committee 
recommendations  and  responses;  (5) 
questionnaires  in  languages  other  than 
Eiwlish;  and  (6)  draft  recommendations. 
The  CAC  on  the  Hispanic  Population: 
(1)  election  of  chair-elect;  (2)  issues 
from  the  last  meeting;  (3)  review  of 
backgroimd  materials;  (4)  review  of 
Committee  reconunendations  and 
responses;  and  (5)  draft 
reconuneodations. 


The  agenda  for  the  May  23  combined 
meeting  that  will  begin  at  9:00  a.m.  emd 
end  at  3:30  p.m.  is  as  follows:  (1)  How 
Can  the  Census  Bureau  Work  With 
Organizations  in  Your  Community  to 
Promote  the  Census  So  That  It  Goes 
Beyond  Awareness  and  Encourages 
Participation?;  (2)  How  Do  We  Recruit 
and  Maintain  the  Staff  Throughout  the 
Census  Process?;  (3)  A  Conversation: 
Census  2000  Content  Submission  On 
Dress  Rehearsal  Questionnaire;  (4)  A 
Conversation:  Advisory  Committees;  (5) 
Committee  Recommendations;  and  (6) 
Public  Comment. 

The  agendas  for  the  four  committees 
in  their  separate  and  conoirrently  held 
meetings  are  as  follows: 

The  CAC  on  the  African  American 
Population:  (1)  Committee  discussions 
and  (2)  recommendations. 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations  (AIAN):  (1) 
Committee  discussions;  (2)  video  on  the 
AIAN  focus  groups;  and  (3) 
recommendations. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations  (API):  (1) 
Committee  discussions;  (2)  video  on  the 
API  focus  groups;  and  (3) 
recommendations. 

The  CAC  on  the  Hispanic  Population: 
(1)  Committee  discussions  and  (2) 
recommendations. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  is  set  aside  on  May 
23  during  the  closing  session  for  public 
comment  and  questions.  Individuals 
with  extensive  questions  or  statements 
must  submit  them  in  ivriting  to  the 
Census  Bureau  Committee  Liaison 
Officer,  Ms.  Maxine  Anderson-Brown, 
Room  3039,  Federal  Building  3, 
Washington,  DC  20233,  at  least  three 
days  before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Census  Bureau 
Committee  Liaison  Officer. 

Individuals  wishing  additional 
information  regarding  these  meetings  or 
who  wish  to  submit  written  statements 
may  contact  the  Committee  Liaison 
Officer  on  (301)  457-2308,  TDD  (301) 
457-2540. 

Dated:  April  29, 1997. 
Martka  Famnroith  Ucka. 

Director,  Bureau  of  the  Census. 

(PR  Doc  97-11624  Filed  S-2-97:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

The  Census  Advisory  Committee  on 
the  American  Indian  and  Alaska  Native 
Populations;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  P.L.  94-409,  P.L.  96-523, 
and  P.L.  97-375),  we  are  giving  notice 
of  a  meeting  of  the  Census  Advisory 
Conmiittee  on  the  American  Indian  and 
Alaska  Native  Populations.  The  meeting 
will  convene  on  May  21, 1997  at  the 
Bureau  of  the  Census,  Francis  Amasa 
Walker  Conference  Center,  Federal 
Building  3,  Suitland,  Maryland  20746. 

The  Committee  is  composed  of  nine 
members  appointed  by  the  Secretary  of 
Commerce.  The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  population 
totals  from  Census  2000  and  on  ways 
that  decennial  census  data  can  be 
disseminated  to  maximize  their 
usefulness  to  these  communities  and 
other  users. 

The  Committee  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  its  members 
to  provide  advice  and  recommendations 
during  the  research  and  development, 
design,  planning,  and  implementation 
phases  of  Census  2000. 

The  agenda  for  the  meeting  on  May  21 
that  will  begin  at  12:00  noon  and 
adjourn  at  4:45  p.m.  is  as  follows:  (1) 
discussion  of  the  enumeration  plans  for 
the  American  Indian  and  Alaska  Native 
tribal  and  village  populations  and  (2) 
development  of  recommendations. 

The  meeting  is  open  to  the  public, ' 
and  a  brief  period  is  set  aside  on  May 
21  during  the  closing  session  for  public 
comment  and  questions.  Individuals 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  Committee  Liaison 
Officer,  Ms.  Maxine  Anderson-Brown. 
Room  3039.  Federal  Building  3, 
Washington,  DC  20233,  at  least  three 
days  before  the  meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer. 

Individuals  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  the  Committee  Liaison 


Officer  on  (301)  457-2308,  TDD  (301) 
457-2540. 

Dated:  April  29, 1997. ' 
Martha  Famsworth  RidM, 
Director,  Bureau  of  the  Census. 
(FR  Doc  97-11625  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign^Trade  Zones  Board 
p>ockM  35-97] 

Foreign-Trade  Zone  143— Sacramerrto, 
California  Area;  Foreigr>-Trade 
Subzone  143A— C.  Ceronix.  Inc.; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Sacramento- Yolo  Port 
District,  grantee  of  FTZ  143,  requesting 
authority  to  expand  Subzone  143A  at 
the  gaming/recreational  machine  video 
monitor  manufacturing  plant  of  C. 
Ceronix,  Inc.,  in  Auburn,  California.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  April  21, 1997. 

Subzone  143A  was  approved  on 
March  12, 1996  (Board  Order  807,  61  FR 
11607,  3/21/96).  The  subzone  currently 
consists  of  3.6  acres  (3  buildings,  27,100 
sq.  ft.)  located  at  12265, 12329. 12331 
Locksley  Lane,  Auburn.  California 
95603. 

Ceronix  is  now  planning  to  relocate 
its  manufacturing  facilities  to  a  larger 
site  (21  acres)  located  at  13350  New    . 
Airport  Road  in  Auburn.  The  new  site 
contains  one  building  (59,000  sq.  ft), 
and  up  to  four  additional  buildings 
(111,000  sq.  ft.)  are  planned. 

Ceronix  is  authorized  to  manufacture 
and  assemble  high-resolution  color 
video  display  monitors  for  the  gaming 
and  recreational  industries  under  zone 
procedures  within  Subzone  143A.  This 
proposal  does  not  request  any  new 
manufacturing  authority  imder  FTZ 
procedures  in  terms  of  products  or 
components,  but  it  does  involve  a 
proposed  increase  in  the  plant's  level  of 
production  under  FTZ  procedurei 
corresponding  to  the  increase  in  plant 
size. 

In  accordance  with  the  Board's 
r^ulations  (as  revised.  56  FR  50790- 
50808. 10/8/91).  a  member  of  the  FTZ 
Staff  has  lieen  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  (original  and  3 
copies)  is  invited  from  interested  parties 


(see  FTZ  Board  address  below).  The 
closing  date  for  their  receipt  is  July  7, 
1997.  Rebuttal  comments  in  response  to 
material  submitted  diuing  tha  foregoing 
period  fnay  be  submitted  during  the 
subsequent  15-day  period  (to  July  21, 
1997). 

A  copy  of  the  application  and 
accompanying  eidiibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director,  Sacramento- 
Yolo  Port  District,  1251  Beacon 
Boulevard,  Suite  200,  West 
Sacramento,  CA  95691. 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  D.C  20230. 

Dated:  April  28, 1997. 
John  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc.  97-11654  FUed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


ForeigrvTrade  Zones  Board 
[Dodwt  34-07] 

Foreign-Trade  Zone  138— Columbus, 
OH;  Application  for  Foreign-Trade 
Subzone  Status;  Globe  Metallurgical, 
Inc.  (Ferroalloys  and  Silicon  Metals); 
Beverly,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Rickenbacker  Port 
Authority,  grantee  of  FTZ  138, 
requesting  special-purpose  subzone 
status  for  the  ferroalloys  and  silicon 
metals  manufacturing  plant  of  Globe 
Metallurgical,  Inc.  (Globe)  in  Beverly, 
Ohio.  The  application  was  submitted 
piirsuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  April  21, 1997. 

Globe's  plant  (235,000  mSg.  sq.ft/40 
acres)  is  located  at  County  Road  32  on 
the  Muskingum  River,  in  Bevwly 
(Washington  County),  Ohio,  some  110 
miles  southeast  of  Columbus.  The 
facility  (153  employees)  produces 
ferroalloys  (primarily  magnesium 
ferrosilicon)  and  silicon  metals.  Some  of 
the  materials  used  in  the  production 
process  are  sourced  ^jroad  including 
caifaon  electrodes,  magnesium  ingots, 
calcium  silicon,  calcium  barium,  and 
mischmetals.  Foreign  materials  account 
for  some  30  percent  of  the  value  of  total 
materials.  Currently,  some  13  percent  of 
production  is  exported. 


Globe  also  plans  to  source  from 
abroad  certain  feirosilicon  fines  (scrap) 
to  be  used  in  new  production  of 
magnesium  ferrosilicon  alloys  for 
expori.  On  production  of  magnesium 
ferrosilicon  alloys  for  the  domestic 
market,  the  company  plans  to  use 
domestic  ferrosilicon  fines. 

Zone  procedures  would  exempt  Globe 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export 
On  domestic  shipments  of  silicon 
metals,  the  company  would  be  able  to 
defer  Customs  duty  payments  (duty 
rate — 5.8%)  until  formal  Customs  entry 
is  made.  On  domestic  shipments  of 
ferrosilicon  alloys,  the  company  would 
be  able  to  choose  the  duty  rate  that 
applies  to  the  finished  product  (1.5%), 
instead  of  the  rates  otherwise  applicable 
to  the  foreign  materials  (duty  rates  range 
from  1.9%  to  5%).  (FTZ  regulations 
require  that  foreign  materials  subject  to 
antidumping  orders  be  placed  in 
privileged  foreign  status  upon 
admission  to  a  zone  or  subzone 
(§  400.33(b)(2)).)  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
international  competitiveness  of  the 
Globe  plant  and  vnU  help  increase 
exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  7, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  21, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  37  North  High 
Street.  4th  Floor,  Columbus,  Ohio 
43215. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Conunerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230. 

Dated:  April  2S,  1997. 
John  J.  Da  Poola.  Jr., 

Executive  Secretary. 

(FR  Doc  97-11655  Hied  S-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-68»-84(q 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Engineered 
Process  Gas  Turt>o-Compressor 
Systems.  Whether  Assembled  or 
Unassembled,  and  Whether  Complete 
or  Incomplete,  from  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  5. 1997. 
FOR  FliRTHER  MFORMATKW  CONTACT: 
Louis  Apple.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1769,  respectively. 
THE  APPUCABLE  STATUTE:  Unless 
Otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  references  to  the  provisions 
effiective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regidations,  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

FINAL  OETERMMATION:  We  determine  that 
engineered  process  gas  tuibo- 
compressor  systems  ("EPGTS"). 
whether  assembled  or  unassembled,  and 
whether  complete  or  incomplete,  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV").  as  provided  in  section 
735  of  the  Act. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  (Notice  of 
Preliminary  Determination  and 
Postponement  of  Final  £)etermination: 
Engineered  Process  Gas  Turbo- 
Compressor  Systems,  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete  from 
Japan  (61  FR  65013,  December  10, 1996) 
("Preliminary  Determination")),  the 
following  events  have  occurred. 

In  January  1997,  respondents 
Mitsubishi  Heavy  Industries,  Ltd. 
("MHI")  and  Mitsubishi  Corporation 
("MC)  submitted  supplemental 
questionnaire  responses  to  the 
Department 

In  February  1997,  we  verified  the 
questionnaire  responses  of  MHI  and  MC 
in  Tokyo  and  Hiroshima.  Japan,  and 


Houston,  Texas.  On  March  10  and  11, 
1997,  the  Department  issued  its  reports 
on  verification  findings. 

On  February  18,  1997,  per  the 
Department's  instructions  in  the 
preliminary  determination,  MHI,  MC, 
and  the  petitioner.  Dresser-Rand 
Company,  submitted  comments  on  the 
issue  of  "affiliation."  On  February  21 
and  24,  1997.  MC  and  MHI, 
respectively,  requested  the  Department 
to  strike  certain  portions  of  the 
petitioner's  submission  on  affiliation 
because  it  allegedly  contained  untimely 
new  factual  information.  After 
reviewing  the  petitioner's  submission, 
the  Department  determined  on  March 
13,  1997,  that  certain  information 
presented  therein  constituted  new 
factual  information,  untimely  filed, 
under  section  353.31(a)(1)(i)  of  the 
Department's  regulations,  and  informed 
the  petitioner  that  unless  otherwise 
discussed  in  the  Department's 
verification  reports,  the  information  at 
issue  would  not  be  considered  for 
purposes  of  the  final  determination. 

On  February  28,  1997,  per  the 
Department's  instructions  in  the 
preliminary  determination,  the 
petitioner  and  MHI  submitted 
comments  on  the  scope  of  the 
investigation,  and  suspension  of 
liquidation  instructions. 

The  petitioner,  MHI,  and  MC 
submitted  case  brie£s  on  March  18. 
1997,  and  rebuttal  briefs  on  March  24, 
1997.  The  Department  held  a  public 
hearing  for  this  investigation  on  April  1, 
1997. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  turbo-compressor 
systems  [i.e.,  one  or  more  "assemblies" 
or  "trains")  which  are  comprised  of 
various  configurations  of  process  gas 
compressors,  drivers  (i.e.,  steam 
turbines  or  motor-gear  systems  designed 
to  drive  such  compressors],  and 
auxiliary  control  systems  and 
lubrication  systems  for  use  with  such 
compressors  and  compressor  drivers, 
whether  assembled  or  unassembled,  and 
whether  complete  or  incomplete.  One  or 
more  of  these  turbo-compressor 
assemblies  or  trains,  may  be  combined. 
The  systems  covered  are  only  those 
used  in  the  petrochemical  and  fertilizer 
industries,  in  the  production  of 
ethylene,  propylene,  anunonia,  urea, 
methanol,  refinery  and  other 
petrochemical  products.  This 
investigation  does  not  encompass  turbo- 
compressor  systems  incorporating  gas 
turbine  drivers,  which  are  typically 
used  in  pipeline  transmission,  injection, 
gas  processing,  and  liquid  natural  gas 
service. 


The  scope  of  this  investigation 
excludes  spare  parts  that  are  sold 
separately  from  a  contract  for  an  EPGTS. 
Parts  or  components  imported  for  the 
revamp  or  repair  of  an  existing  EPGTS, 
or  otherwise  not  included  in  the  original 
contract  of  sale  for  the  EPGTS  of  which 
they  are  intended  to  be  a  part,  are 
expressly  excluded  fiom  the  scope. 

Compressors  are  machines  used  to 
increase  the  pressure  of  a  gas  or  vapor, 
or  mixture  of  gases  and  vapors. 
Compressors  are  commonly  classified  as 
reciprocating,  rotary,  jet,  centrifugal,  or 
axial  (classified  by  the  mechanical 
means  of  compressing  the  fluid),  or  as 
positive-displacement  or  dynamic-type 
(classified  by  the  manner  in  which  the 
mechanical  elements  act  on  the  fluid  to 
be  compressed).  Subject  compressors 
include  only  centrifugal  compressors 
engineered  for  process  gas  compression, 
e.g.,  anunonia,  urea,  methanol, 
propylene,  or  ethylene  service. 

Turbines  are  classified  (1)  As  steam  or 
gas;  (2)  by  mechanical  arrangement  as 
single-casing,  multiple  shaft,  or  tandem- 
compound  (more  than  one  casing  with 
a  single  shaft);  (3)  by  flow  direction 
(axial  or  radial);  (4)  by  steam  cycle, 
whether  condensing,  non-condensing, 
automatic  extraction,  or  reheat;  and  (5) 
by  number  of  exhaust  flows  of  a 
condensing  unit.  Steam  and  gas  turbines 
are  used  in  various  applications.  Only 
steam  turbines  dedicated  for  a  turbo- 
compressor  system  are  subject  to  this 
investigation. 

A  motor  and  gear  box  may  be  used  as 
a  compressor  driver  in  lieu  of  a  steam 
turbine.  A  control  system  is  used  to 
monitor  and  control  the  operation  of  a 
turbo-compressor  system.  A  lubrication 
system  is  engineered  to  support  a 
subject  compressor  and  steam  turbine 
(or  motor/gear  box). 

A  typical  EPGTS  consists  of  one  or 
more  compressors  driven  by  a  turbine 
(or  in  some  cases  a  motor  drive).  A 
compressor  .is  usually  installed  on  a 
base  plate  and  the  drive  is  installed  on 
a  separate  base  plate.  The  tiirbine  (or 
motor  drive)  base  plate  will  typically 
also  include  any  governing  or  safety 
systems,  couplings,  and  a  gearbox,  if 
any.  The  lube  and  oil  seal  systems  for 
the  turbine  and  compressor(s)  are 
usually  mounted  on  a  separate  base 
plate. 

The  scope  of  this  investigation  coven 
both  assembled  and  unassembled 
EPGTS  from  Japan.  Because  of  their 
large  size,  EPGTS  and  their  constituent 
parts  are  typically  shipped  partially 
assembled  (or  unassembled)  to  their 
destination  where  they  are  assembled 
and/or  completed  prior  to  their 
commissioniDg. 


The  scope  of  this  investigation  also 
covers  "complete  and  incomplete" 
EPGTS  from  Japan.  A  "complete" 
EPGTS  covered  by  the  scope  consists  of 
all  of  the  components  of  an  EPGTS  (j.e.. 
process  gas  compressorfs),  driver(s). 
auxiliary  control  system(8)  and 
lubrication  system(s))  and  their 
constituent  parts,  which  are  imported 
from  Japan  in  assembled  or 
unassembled  form,  individtially  or  in 
combination,  piirsuant  to  a  contract  for 
a  complete  EPGTS  in  the  United  States. 
An  "incomplete"  EPGTS  covered  by  the 
scope  of  this  investigation  consists  of 
parts  of  an  EPGTS  imported  from  Japan 
pursuant  to  a  contract  for  a  complete 
EPGTS  in  the  United  States,  which 
taken  altogether,  constitute  at  least  50 
pexcent  of  the  cost  of  manufacture  of  the 
complete  EPGTS  of  which  they  are  a 
part.  [See  Comment  1  of  the  "Interested 
Party  Comments"  section  of  this  notice 
for  discussion  on  the  definition  of 
"incomplete  EPGTS"  covered  by  the 
scope  of  this  investigation  and  the 
metiiodology  the  Department  Mill  use  to 
calculate  the  cost  of  manufacture.) 

EPGTS  imported  from  Japan  as  an 
assembly  or  train  [i.e.,  including 
turbines,  compressors,  motor  and  gear 
boxes,  control  systems  and  lubrication 
systems,  and  auxiliary  equipment)  may 
bie  classified  under  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  8414.80.2015. 
which  provides  for  centrifugal  and  axial 
compressors.  The  Customs  Service  may 
view  the  combination  of  turbine  driver 
and  compressor  as  "more  than"  a 
compressor  and.  as  a  result,  classify  the 
combination  under  HTSUS  subheading 
8419.60.5000. 

Compressors  for  use  in  EPGTS.  if 
imported  separately,  may  also  be 
classified  imder  HTSUS  subheading 
8414.80.2015.  Parts  for  such 
compressors,  including  rotors  or 
impellers  and  housing,  are  classified 
under  HTSUS  subheading  8414.90.4045 
and  8414.90.4055. 

Steam  turbines  for  use  in  EPGTS.  if 
imported  separately,  may  be  classified 
under  the  following  HTSUS 
subheadings:  8406.81.1020  (steam 
turbines,  other  than  marine  turbines, 
stationary,  condensing  type,  of  an 
output  exceeding  40  MW);  8406.82.1010 
(steam  turbines,  other  than  marine 
turbines,  stationary,  condensing  type, 
exceeding  7.460  Kw);  8406.82.1020 
(steam  turbines,  other  than  marine 
turbines,  stationary,  condensing  tjrpe, 
exceeding  7.460  Kw,  but  not  exceeding 
40  MW);  8406.82.1050  (steem  turbines, 
other  than  marine  turbines,  staticmaiy. 
other  than  condensing  type,  not 
exceeding  7,460  Kw);  8406.82.1070 
(steam  turbines,  other  than  marine 


turbines,  stationary,  other  than 
condensing  type,  exceeding  7,460  Kw. 
but  not  exceeding  40  MW).  Parts  for 
such  turbines  are  classified  under 
HTSUS  subheading  8406.90.2000 
through  8406.90.4580. 

Control  and  other  auxiliary  systems 
may  be  classified  under  HTSUS 
9032.89.6030  ("automatic  regulating  or 
controlling  instruments  and  apparatus: 
complete  process  control  systems"). 

Motor  and  gear  box  entries  may  be 
classified  under  HTSUS  subheading 
8501.53.4080,  8501.53.6000, 
8501.53.8040.  or  8501.53.8060.  Gear 
speed  changers  used  to  match  the  speed 
of  an  electric  motor  to  the  shaft  speed 
ot  a  driven  compressor,  would  be 
classified  under  HTSUS  subheading 
8483.40.5010. 

Lubrication  systems  may  be  classified 
under  HTSUS  subheading  8414.90.4075. 

Although  the  HTSUS  subheadings  are 
provided  Cor  convenience  and  customs 
purpoees.  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  InvestigatioB  ("POr') 

The  POI  is  April  1, 1995  through  May 
31. 1996. 

Product  Compaiisons 

Although  the  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act,  we  based  normal  value 
("NV")  on  constiTicted  value  ("CV") 
because  we  determined  that  the 
merchandise  sold  in  the  home  market 
during  the  POI  was  not  sufBcientiy 
similar  to  that  sold  in  the  United  States 
to  permit  proper  price-to-price 
comparisons. 

Fair  Value  ConqMuiaoas 

To  determine  whether  MHI's  sales  of 
EPGTS  to  the  United  States  were  made 
at  LTFV.  we  compared  constructed 
export  price  ["CEP")  to  NW,  as  described 
in  the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Constmcted  Export  Price 

Pursuant  to  section  772  of  the  Act.  the 
basis  for  the  foir  value  comparison  is  the 
price  at  which  the  merchandise  is  first 
sold  to  an  unaffiliated  purchaser  in  the 
United  States  or  for  export  to  the  United 
States.  MHI  reported  its  sale  to  MC.  a 
Japanese  trading  company,  as  an  export 
price  ("EP")  sale  on  the  grounds  that 
MC  is  an  unaffiliated  purchaser  and.  at 
the  time  of  sale,  K«fiil  knew  tiiat  the 
merchandise  was  intended  fat  export  to 
the  United  States.  However,  based  on 
our  examinatian  of  the  sales 
documentation  provided  by  MHI  and 
MC  and  our  findings  at  voification. 
which  demonstrate  that  MC  and  its  U.S. 
subsidiary.  Mitsubishi  International 


Corporation  ("MIC"),  acted  as  MHI's 
selling  agents  in  the  U.S.  transaction 
under  investigation,  we  have 
determined  for  purposes  of  this  final 
determination  that  the  proper  basis  Cor 
the  fair  value  comparison  is  the  sale  by 
Mm,  through  MC/MIC,  to  the  U.S. 
customer.  Because  MHI  made  this 
transaction  through  agents  acting  on  its 
behalf  and  thus  subject  to  its  control,  we 
determined  that  MHI  and  MC/MIC  are 
affiliated  within  the  meaning  of  section 
771(33)  of  the  Act  Because  the  functitm 
of  MC^aC,  as  U.S.  sales  agents,  is 
beyond  that  of  a  "processor  of  sales- 
related  docimientation"  and  a 
"cooununications  link"  with  the 
unaffiliated  U.S.  customer,  we 
determined  that  the  use  of  CEP  is 
appropriate  in  the  final  determination  of 
this  case  (see  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany,  61  FR  38166,  38175-76  Quly 
23, 1996)  ("LNPPs  from  Germany")). 
[See  Comment  2  in  the  "Interested  Party 
Comments"  section  of  this  notice  for 
discussion  of  principal-agency 
relationship  between  MHI  and  MC/ 
MIC.) 

In  accordance  with  sections  772(b) 
and  (c)  of  the  Act,  we  calculated  CEP 
based  on  a  packed.  FOB  Japanese  port, 
duty  paid  price,  inclusive  of  spare  parts, 
to  an  unaffiliated  customer  in  the 
United  States  through  a  Japanese  trading 
company  affiliated  by  virtue  of  an 
agency  relationship  with  the  Japanese 
producer.  We  excluded  from  this  price 
any  post-POI  price  amendments,  in 
accordance  with  our  standard  practice. 
[See  LNPPs  from  Germany  61  FR  at 
38181-2).  We  made  a  deduction  from 
the  starting  price  for  MIC's  cost  of  the 
non-subject  parts  vidiich  were  included 
in  the  U.S.  sale.  [See  Comment  5  of  the 
"biterested  Party  Comments"  section  of 
this  notice.) 

We  also  made  further  deductions  from 
CEP  pursuant  to  section  772(c)  and  (d) 
of  the  Act  besed  on  the  same 
methodology  used  in  the  preliminary 
determination  with  the  following 
exceptions: 

1.  We  deducted  the  product  liability 
expense  which  was  reported  in  the 
respondrat's  January  27, 1997,  U.S. 
sales  listing. 

2.  We  deducted  performance  testing 
cost  as  a  direct  selUng  expense  We 
reclassified  the  reported  poformance 
testing  cost  from  a  manufacturing  cost  to 
a  direct  selling  expense  based  on 
veri&xtion  findingswhich 
demonstrated  that  this  type  of  test  was 
optional  and  only  undertaken  at  the 
specific  request  of  the  customer  in  the 
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contract  governing  the  sale.  [See  March 
11, 1997,  Report  on  the  Verification  in 
Tokyo,  Japan  and  Houston,  Texas  of 
Mitsubishi  Heavy  Industries,  Ltd. 
("MHI")  and  Mitsubishi  Heavy 
Industries  America  ("MHIA")  ("MHI 
Sales  Verification  Report")  at  31.) 

3.  We  also  deducted  indirect  selling 
expenses  incurred  by  MHI  that  related 
to  economic  activity  in  the  United 
States,  including  certain  selling 
expenses  inciured  in  Japan  on  the  U.S. 
sale.  [See  Comment  6  in  the  "Interested 
Party  Comments"  section  of  this  notice.) 
(See  also  April  24,  1997,  Memorandum 
to  the  File  Re:  Office  of  Accounting 
Constructed  Value  and  Constructed 
Export  Price  Adjustments  for  Final 
Determination)("Calculation 
Memorandum").) 

4.  We  also  deducted  U.S.  import 
duties  as  well  as  selling  expenses 
incurred  by  MC/MIC  (see  Comment  5  of 
the  "Interested  Party  Comment"  section 
of  this  notice). 

Normal  Value 

For  the  reasons  outlined  in  the 
"Product  Comparisons"  section  of  this 
notice,  we  based  NV  on  CV. 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calciilated  CV  based  on 
the  simi  of  MHI's  cost  of  materials, 
fabrication,  selling,  general,  and 
administrative  expenses  ("SG&A"),  and 
profit,  plus  U.S.  packing  costs. 

We  based  CV  on  the  same 
methodology  used  in  the  preliminary 
determination  with  the  following 
exceptions: 

1.  We  increased  cost  of  manufacture 
("COM")  to  include  the  inventory  loss 
related  to  the  U.S.  sale. 

2.  We  recalculated  the  home  market 
direct  and  indirect  selling  expense  rates 
based  on  only  the  home  market  sales 
made  in  the  ordinary  course  of  trade. 
[See  Comment  6  in  die  "Interested  Party 
Comments"  section  of  this  notice.) 

3.  We  recalculated  CV  profit  based  on 
only  the  home  market  sales  made  in  the 
ordinary  course  of  trade. 

4.  We  increased  the  COM  of  not  only 
the  U.S.  sale,  but  also  that  of  the  home 
market  sales,  to  account  for  the  excess 
of  affiliated  suppliers'  COP  over  the 
transfer  price  charged  to  MHI.  [See 
Comment  16  in  the  "Interested  Party 
Comments"  section  of  this  notice.) 

Price  to  CV  Compariaons 

In  comparing  CEP  to  CV,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses, 
including  imputed  credit  and 
installation-related  expenses,  pursuant 
to  section  773(a)(8)  of  the  Act.  [See 
Comment  10  in  the  "Interested  Party 
Commoits"  section  of  this  notice.) 


Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  rate  applicable 
on  the  date  of  the  U.S.  sale  due  to  a 
sustained  movement  in  the  exchange 
rate,  as  calculated  by  the  Department 
using  the  methodology  outlined  in 
Policy  Bulletin  96-1:  Currency 
Conversions,  61  FR  9434  (March  8, 
1996)  ("Policy  Bulletin  96-1"). 

Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  doUara,  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  eight  weeks. 
When  we  determine  a  fluctuation 
existed,  we  substitute  the  benchmark  for 
the  daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
methodology,  see  Policy  Bulletin  96-1.) 
Such  an  adjustment  period  is  required 
only  when  a  foreign  currency  is 
appreciating  against  the  U.S.  dollar.  The 
use  of  such  an  adjustment  period  was 
warranted  in  this  case  because  the 
Japanese  yen  underwent  a  sustained 
movement.  [See  Comment  15  of  the 
"Interested  Party  Comments"  section  of 
this  notice.) 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  MHI  and  MC  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
sales/production  records  and  original 
source  documents  provided  by 
respondents. 

Interested  Party  Comments 

Comment  1:  Scope  of  Investigation. 

The  scope  of  this  investigation  covera 
EPGTS  used  in  the  petrochemical  and 
fertilizer  industries,  whether  assembled 
or  unassembled,  and  whether  complete 
or  incomplete.  (See  Initiation  of 
Antidumping  Investigation  of  Sales  at 
Less  Than  Fair  Value:  EPGTS,  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete,  from 
Japan  (61  FR  28164.  June  4. 
1996)("Initiation").) 


Since  the  initiation  of  this 
investigation,  the  petitioner  and  MHI 
have  debated  two  scope-related  issues: 
(1)  The  definition  of  "incomplete" 
EPGTS,  and  (2)  the  end  uses  of  the 
EPGTS  covered  by  the  scope.  For 
purposes  of  the  preliminary 
determination,  we  clarified  the  scope  of 
this  investigation  to  include,  among 
other  things:  (1)  EPGTS  used  in  the 
production  of  refinery  products,  and  (2) 
"incomplete  "  EPGTS  if  the  EPGTS  parts 
(otherwise  referred  to  as  "components" 
or  "subcomponents")  imported  frtim 
Japan  purauant  to  a  contract  for  a 
complete  EPGTS  in  the  United  States, 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of  the 
complete  EPGTS  of  which  they  are  a 
part.  [See  Preliminary  Determination  at 
65015.)  Both  of  these  issues,  the  parties' 
comments,  and  the  Department's 
position  are  summarized  below.  For  a 
complete  discussion  and  analysis  of 
these  issues,  see  April  24, 1997, 
Memorandum  to  Jeffrey  Bialos, 
Principal  Deputy  Assistant  Secretary  for 
Import  Administration,  from  The  Team 
Re:  Scope  Issues  ("April  24, 1997,  Scope 
Decision  Memorandum"). 

1.  Definition  of  Incomplete  EPGTS 

The  petitioner  asserts  that  the  intent 
of  the  petition  was  to  cover  turbo- 
compressor  "systems"  engineered 
(custom  made)  for  a  particular  plant 
process,  and  typictdly  sold  as  a  single 
unit  at  a  single  negotiated  price, 
whether  complete  or  incomplete. 
According  to  the  petitioner,  the  intent  of 
the  petition  was  to  include  incomplete 
EPGTS  and  incomplete  components  if 
sold  as  part  of  a  complete  EPGTS.  In 
order  to  define  a  subject  incomplete 
EPGTS  for  purposes  of  the  final 
determination,  the  petitioner  argues  that 
the  Department  should  combine  a  "cost- 
based"  test  with  an  "essential 
components"  test.  Specifically,  the 
petitioner  maintains  that  the 
,  Department  should  amend  its 
preliminary  scope  language  to  indicate 
that  imports  of  EPGTS  compressors, 
steam  turbines,  or  any  collection  of 
components  frtim  Japan  accoimting  for 
at  least  50  percent  of  the  total  cost  of 
manufacture  of  the  EPGTS  are  subject 
merchandise.  In  the  petitioner's 
opinion,  this  two-pronged  approach  is 
simple  to  administer,  avoids 
circumvention  and  is  consistent  with 
the  intent  of  the  petition  and  the  record 
throughout  this  investigation. 

The  petitioner  believes  that  many  of 
the  problems  identified  by  the 
Department  in  the  final  determination  of 
LNPPs  from  Germany  and  Japan  which 
discouraged  the  Department  from 
purauing  an  "essence"  test  and 


encouraged  it  to  punue  a  "cost-based" 
test  (e.g.,  the  difficulty  in  identifying  the 
"essence"  of  a  LNPP,  given  the  great 
number  of  parts  and  subcomponents; 
the  insignificant  portion  of  total  value  of 
the  LNPP  represented  by  many  of  the 
critical  elements  identified  by  the 
petitioner)  are  not  present  in  this  case. 
According  to  the  petitioner,  there  are 
four  major  components  [i.e., 
compressor,  driver  (steam  turbine  or 
motor/gear),  control  system,  and 
lubrication  system);  however,  the 
compressor  and  turbine  are  the  heart  of 
the  turbo-compressor  system  both  in 
terms  of  both  function  and 
manufacturing  cost'  The  petitioner 
cites  several  cases  where  the 
Department  applied  essence  criteria  to 
define  the  scope  of  the  investigation 
where,  as  here,  the  essential 
components  were  readily  identifiable 
and  dedicated  for  use  in  the  complete 
product. 

On  the  other  hand,  if  the  design  and 
engineering  of  the  turbo-compressor 
system  tak^  place  in  Japan,  but  the 
compressor  is  subcontracted  to  another 
country,  the  petitioner  irmintning  that  it 
is  appropriate  to  invoke  the  50  percent 
cost-based  test  to  determine  whether  the 
incomplete  EPGTS  should  be  covered 
by  the  scope  of  the  investigation.  This 
would  also  address  the  situation  where 
an  incomplete  compressor  is  imported, 
to  be  assembled  after  importation  with 
other  components,  or  where  the  foreign 
manufacturer  produces  and  supplies 
nearly  an  entire  turbo-compressor 
system,  but  neither  the  compressora  nor 
the  steam  turbines  are  complete  upon 
importation.  Because  individual 
components  do  not  constitute  an 
incomplete  EPGTS  unless  they  are  used 
to  fulfill  an  EPGTS  contract,  the 
petitioner  notes  that  if  the  Japanese 
producer  is  supplying  only  individual 
components  to  be  included  in  a  system 
manufactured  by  a  U.S.  or  third  country 
supplier,  the  system  will  not  be  of 
Japanese  origin  and  the  components 
will  not  be  covered. 

According  to  the  petitioner,  the 
purpose  for  establishing  a  two-part  test 
is  to  avoid,  whenever  possible,  the 
complexity  of  a  cost-based  test  and  to 
remove  any  incentive  for  a  foreign 
manufacturer  to  circumvent  the 
"essence"  test  by  shipping  its 
compressors  or  steam  turbines  in 
incomplete  form.  The  petitioner  notes 
further  that  its  proposed  two-prong 
approach  places  no  undue  burden  on 
the  importer  to  determine  whether  the 
components  imported  from  Japan  are 


'  According  to  the  petitioner,  the  compressor  and 
turinne  together  account  for  80-90  perc«it  of  the 
total  system  cosL 


essential  components  or  account  for  50 
percent  of  the  cost  of  manufacture  of  a 
system,  and  prevents  the  suspension  of 
liquidation  of  non-scope  merchandise 
uiiless  the  foreign  producer  and  U.S. 
importer  do  not  comply  in  a  timely 
manner  with  the  Department's 
certification  requirements. 

The  petitioner  also  requests  that  the 
Department  further  define  the 
calculation  methodology  to  be  applied 
in  the  performance  of  the  cost-based 
test,  asserting  that  all  design  and 
engineering  costs,  overhead,  testing 
costs,  installation  costs,  and  other 
manufacturing  expenses  incurred  in 
Japan  with  respect  to  the  complete 
EPGTS  (including  the  costs  of  any 
production  assists  provided  by  the 
Japanese  manufacturer  to  U.S.  or  third 
country  subcontractors)  should  be 
included  in  the  Japan  content  {>ortion  of 
the  cost-based  test  Accordingly,  the 
petitioner  requests  that  the  certification 
provided  to  Customs  in  the  case  of 
merchandise  alleged  to  be  outside  the 
scope  of  any  order  in  this  case  be 
amended  to  include  such  costs 
explicitiy. 

Lastly,  while  the  petitioner 
acknowledges  that  the  Department's 
industry  support  determination  was 
based  on  the  producers  of  co^^)lete 
ttirbo-compressor  systems,  the 
petitioner  asserts  that  the  producera  of 
complete  EPGTS  also  produce 
incomplete  EPGTS,  and  there  is  no 
evidence  that  there  are  producera  of 
incomplete  EPGTS,  including 
compressora  and  turbines,  in  the  United 
States  other  than  those  that  the 
Department  considered  in  its  industry 
support  determination.  The  petitioner 
also  claims  that  complete  and 
incomplete  systems  constitute  a  single 
like  product,  and  hence,  support  of  only 
producera  of  complete  systems  in  the 
Department's  industry  support  analysis 
is  adequate.  The  petitioner  further 
maintains  that  it  is  irrelevant  whether 
supportera  of  the  petition  produced 
incomplete  EPGTS,  so  long  as  they 
accounted  for  an  adequate  percentage  of 
production  of  the  domestic  like  product, 
which  includes  both  complete  and 
incomplete  systems. 

MHI  argues  that  only  complete 
systems  are  covered  by  the  scope  of  this 
investigation  because  only  complete 
systems  were  subject  to  the 
Department's  industry  support 
determination  made  prior  to  initiation, 
and  that  determination  cannot  be 
revisited.  MHI  asserts  that  the 
Department  identified  the  domestic  like 
product  to  be  a  complete  system  and 
based  its  determination  of  industry 
support  on  the  conclusion  that  the 
petition  was  filed  on  behalf  of  the 


domestic  industry.  To  the  extent  that 
the  Dei>artment  finds  that  its  industry 
support  determination  covered 
something  other  than  complete  systems, 
MHI  argues  that,  at  a  minimnnn,  the 
Department  should  not  define  a  subject 
incomplete  EPGTS  in  terms  of 
individual  components,  as  suggested  by 
the  petitioner's  proposed  "essential 
components"  test,  because  this  would 
unlawfully  expand  the  scope  of  the 
proceeding  to  include  merchandise  (j^., 
compressors  and  steam  turbines)  for 
which  the  Department  did  not  make  a 
determination  of  industry  support 

Further,  MHI  objects  to  the 
Department's  use  of  a  cost-based 
approach  to  define  "incomplete  EPGTS" 
for  which  liquidation  would  be 
suspended  and,  instead,  proposes  the 
adoption  of  a  "merchandise-based" 
approach  whereby  an  incomplete 
system  would  be  defined  as  two  or  more 
system  components,  at  least  one  of 
which  is  a  compressor  and  all  of  which 
are  made  in  Japan.  In  MHI's  opinion,  the 
use  of  a  (x>st-based  approach  is 
inappropriate  and  unworkable  because: 
(1)  It  does  not  ensure  that  the  order  will 
cover  only  the  merchandise  produced 
by  a  domestic  industry  for  which  the 
Department  made  its  determination  of 
industry  support;  (2)  it  fails  to  identify 
subject  merchandise  in  terms  of  facts 
known  at  the  time  of  importation;  (3) 
there  is  uncertainty  with  res]>ect  to  the 
final  cost  of  manufacture  and  the  types 
of  expenses  that  should  be  included 
when  calculating  the  final  cost  of 
manufacture  of  the  complete  system; 
and  (4>  it  is  unlikely  that  the  Japanese 
producer  will  have  available  at  the  time 
of  importation  enough  information 
about  the  final  cost  of  the  system  to 
allow  it  to  complete  the  requisite 
certification,  particularly  if  the  Japanese 
producer  is  providing  only  a  portion  of 
a  system  which  will  be  assembled  or 
completed  with  non-subject  equipment 
produced  by  unaffiliated  non-Japanese 
manufacturera.  In  addition,  MHI 
contends  that  even  though  a  cash 
deposit  would  not  be  required  for 
EPGTS  entries  accompanied  by  a 
certification  that  they  constitute  less 
than  50  percent  of  the  cost  of 
manufacture  of  the  complete  system,  the 
Department  imlawfully  has  directed 
Customs  to  suspend  liquidation  of 
all^edly  non-subject  merchandise 
pending  its  determination  of  the  final 
cost  of  the  system.  According  to  MHI. 
duties  may  be  imposed  only  on  subject 
merchandise,  and  the  Department  does 
not  avoid  this  issue  by  waiving  the  cash 
deposit  requirement  for  merchandise 
certified  to  be  outside  the  scope  of  the 
order. 
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For  these  reasons.  MHI  asserts  that  the 
Department  must  adopt  the  above- 
described  "merchandise-based" 
definition  of  a  subject  incomplete 
EPGTS  for  which  liquidation  would  be 
suspended.  In  MM's  view,  its  approach 
is  more  consistent  with  the 
Department's  methodology  in  past  cases 
where  essence  criteria  were  used  to 
define  incomplete  merchandise  covered 
by  the  scope.  Also,  MHI  maintains  that 
a  merchandise-based  definition 
eliminates  the  problems  inherent  in 
both  the  Department's  and  the 
petitioner's  suggested  definition  of  an 
"incomplete"  system.  Under  MHI's 
definition,  single  components  would 
fall  outside  the  scope,  eliminating  the 
possibility  that  the  scope  could  violate 
the  Department's  industry  support 
determination.  Further,  it  would  allow 
foreign  manufacturers,  U.S.  importers, 
the  Department,  and  the  Customs 
Service  to  determine  at  the  time  of 
importation  whether  an  entry  is  subject 
to  the  order  and,  thus,  remove 
unnecessary  administrative  burdens  on 
all  parties. 

In  addition.  MHI  contends  that  the 
petitioner's  concern  about 
circumvention  (which,  in  MHI's 
opinion,  is  not  a  valid  concern  in  this 
case)  does  not  justify  the  cost-based  test 
which  would  unlawfully  expand  the 
scope  of  the  investigation.  Citing 
various  past  cases,  MHI  points  out  that 
the  Department  has  consistently  rejected 
scope  expansions  based  on  speculative 
allegations  of  circumvention  and  relied 
on  the  circumvention  provisions  of  the 
antidiunping  law  to  provide  relief  even 
for  petitioners  who  have  direct  evidence 
of  circumvention. 

DOC  Position 

We  disagree  with  both  the  petitioner 
and  respondent.  In  our  Preliminary 
Determination,  we  explained  that 
because  of  their  large  physical  size, 
EPGTS  are  typically  imported  into  the 
United  States  in  either  partially 
assembled  or  disassembled  form, 
perhaps  in  multiple  shipments  over  an 
extended  period  of  time,  and  may 
require  the  addition  and  integration  of 
non-subject  parts  prior  to,  or  during,  the 
installation  process  in  the  United  States. 
Consequently,  we  stated  that  we  were 
concerned  that  because  of  the  great 
number  of  parts  involved,  there  is  the 
potential  that  the  Customs  Service  may 
inadvertently  liquidate  entries  of  subject 
merchandise  based  on  its  lack  of 
completeness  at  the  time  of  importation. 
Therefore,  for  suspension  of  liquidation 
purposes,  we  preliminarily  decided  to 
use  the  cost-based  test  described  above 
to  determine  what  constitutes  a  subject 
incomplete  EPGTS.  We  noted  that  this 


approach  has  been  used  in  past  cases 
with  similar  fact  patterns.  (See,  e.g.. 
LNPPs  from  Germany  and  Japan.  61  FR 
38166,  38139.  July  23, 1996). 

In  order  to  determine  whether  the 
imported  merchandise  constitutes  a 
subject  incomplete  EPGTS  through  the 
performance  of  the  cost-based  test,  we 
stated  in  our  preliminary  determination 
that  we  would  have  to  wait  imtil  all  of 
the  parts  comprising  an  EPGTS  are 
imported  and  the  complete  EPGTS  is 
produced.  Th»is,  we  suspended 
liquidation  of  all  importations  of  EPGTS 
parts  from  Japan  at  the  preliminary  cash 
deposit/bond  rate  unless  a  certification 
was  provided  by  the  foreign 
manufacturer/exporter  that  the  parts  to 
be  imported,  when  taken  altogether, 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  complete 
EPGTS  of  which  they  are  a  part. 

For  entries  accompanied  by  the 
appropriate  certification,  we  directed 
the  Customs  Service  to  suspend 
liquidation  at  a  zero  deposit/bond  rate. 
We  also  required  parties  to  provide  to 
the  Department  in  advance  of  the  entry 
with  a  copy  of  this  certification  along 
with  the  following  information  which 
would  be  subject  to  the  Department's 
review  and  verification  at  a  later  date, 
if  necessary:  (1)  The  number  of  the  sales 
contract  pursuant  to  which  the  parts  are 
imported,  (2)  a  description  of  the  parts 
included  in  the  entry,  (3)  the  actual  cost 
of  the  imported  parts,  (4)  the  most 
recent  cost  estimate  for  the  complete 
EPGTS  and  historical  variance  between 
estimated  and  actual  costs,  (5)  a 
schedule  of  parts  shipments  to  be  made 
pursuant  to  the  particular  EPGTS 
contract,  if  more  than  one  shipment  is 
relevant,  and  (6)  a  schedule  of  EPGTS 
production  completion  in  the  United 
States.  (See  Preliminary  Determination, 
61  FR  at  65018;  and  January  23, 1997, 
Letter  from  Louis  Apple  to  James 
Cannon  et  al.  re:  Clarification  of 
Preliminary  Suspension  of  Liquidation 
Instructions*  *  •  ("January  23. 1997, 
Suspension  of  Liquidation  Instructions 
Clarification  Letter.") 

The  scope  of  this  investigation 
unambiguously  covers  EPGTS,  whether 
assembled  or  imassembled,  and  whether 
complete  or  incomplete.  As  stated 
above,  because  of  their  large  physical 
size,  EPGTS  are  typically  imported  into 
the  United  SUtes  in  either  partially 
assembled  or  disassembled  form, 
perhaps  in  multiple  shipments  over  an 
extended  period  of  time,  and  may 
require  the  addition  and  integration  of 
non-subject  parts  prior  to,  or  during,  the 
installation  process  in  the  United  States. 
Given  this  fact,  the  Department,  in  its 
pre-initiation  analysis,  included 
"incomplete"  EPGTS  within  the  scope 


of  the  investigation  to  avoid  creating 
loopholes  for  enforcement  (including 
those  arising  from  differing  degrees  of 
completeness  of  the  imported 
merchandise)  should  an  order  result 
from  this  investigation.  (See  October  8. 
1996,  Memorandimi  to  Je&ey  Bialos, 
Principal  Deputy  Assistant  Secretary 
from  The  Team  Re:  Scope.)  We  were, 
and  still  are.  concerned  that  because  of 
the  great  number  of  parts  involved,  the 
Customs  Service  may  inadvertently 
liquidate  entries  of  subject  merchandise 
based  on  a  lack  of  completeness  at  the 
time  of  importation.  The  inclusion  of 
the  term  "incomplete"  in  the  scope, 
however,  raised  the  issue  of  how  to 
define  the  minimum  level  of 
incompleteness  on  which  the  Customs 
Service  should  suspend  liquidation  in 
order  to  maintain  the  effectiveness  of 
any  order  that  may  be  issued.  For 
purposes  of  the  preliminary 
determination,  we  defined  this 
minimum  level  to  be  50  percent  of  the 
cost  of  manufacture  of  the  complete 
EPGTS.  This  approach  has  been  used  in 
past  cases  with  similarly  complex 
merchandise  and  importation  processes 
(see  LNPPs  from  Germany  and  Japan). 

Further,  contrary  to  MHI's 
suggestions,  we  note  that  from  the 
Department's  standpoint,  it  is  not.  and 
never  has  been,  the  individual 
components  or  subcomponents  of  the 
system  per  se  that  are  at  issue,  but  the 
combination  of  these  components  or 
subcomponents  (i.e.,  the  extent  of  an 
"incomplete  system")  imported 
pursuant  to  a  contract  for  a  complete 
EPGTS  in  the  United  States  that  would 
constitute  covered  merchandise  whether 
by  cost,  essence,  or  some  other  approach 
(i.e.,  the  sum  of  importations  pursuant 
to  a  contract  for  a  highly  engineered  and 
integrated  turbo-compressor  system,  not 
the  individual  importations  of  the 
components  or  subcomponents, 
themselves.) 

In  formulating  our  decision  for 
piuposes  of  the  final  determination,  we 
made  the  following  observations.  First, 
the  intent  of  the  petition  was  to  include 
incomplete  EPGTS.  (See,  e.g..  petition  at 
g  •  •  •  "  [xjhis  petition  encompasses 
tuibo-compressor  systems.  *  *  • 
whether  assembled  or  unassembled  and 
whether  complete  or  incomplete  at  the 
time  of  entry"  (emphasis  added).)  In  this 
regard,  we  note  our  authority  to  clarify 
the  scope  of  an  investigation,  in  general, 
and  in  a  manner  which  reflects  the 
intent  of  the  petition,  in  partioilar.  (See, 
e.g..  LNPPs  from  Germany  61  FR  at 
38169  (July  23, 1996);  Minebea  Co..  Ltd. 
V.  United  States.  782  F.  Supp.  117. 120 
(OT  1992)  (the  Department  uses  its 
"broad  disoetion  to  defiite  and  clarify 
the  scope  of  an  antidumping 


investigation  in  a  maimer  which  reflects 
the  intent  of  the  petition").) 

Second,  incomplete  EPGTS  have  been 
covered  by  the  scope  of  this 
investigation  since  our  initiation.  (See 
Initiation  at  28165  •  •  •  'The  scope  of 
this  investigation  includes  incomplete 
and  unassembled  systems.");  and 
Preliminary  Determination  at  65013. 
65015).) 

Third,  our  industry  support 
determination  did  not  preclude  us  from 
considering  less  than  complete  systems 
in  the  scope  of  the  investigation.  Our 
industry  support  determination  was 
based  on  the  domestic  like  product 
which  was  defined  as  complete  systems, 
including  individual  components/ 
subcomponents  and  combinations  of 
components/subcomponents  to  the 
extent  they  are  designed  and  dedicated 
to  a  specific  system  typically  designed 
to  contract  specifications.  (See 
Initiation,  61  FR  at  28164.)  This  follows 
from  the  fact  that  specific  components 
per  se  are  not  covered  by  the  scope  of 
the  investigation  unless  they  are 
included  in  the  contract  for  the  initial 
system  designed  and  dedicated  for  use 
in  the  complete  system.  Therefore,  a 
showing  of  industry  support  by  U.S. 
manufacturers  of  components  or 
subcomponents  who  do  not 
manufacture  or  sell  complete  systems 
was  not  necessary.  We  note  further  that 
our  definition  of  like  product  with 
respect  to  our  industry  support 
determination  is  consistent  with  the 
International  Trade  Commission's 
definition  of  like  product  in  its 
preliminary  injury  determination.^  (See 
USITC  Publication  2976  (July  1996)  at 
8-10.) 

In  order  to  determine  the  level  of 
industry  support  for  the  petition,  the 
Department  contacted  five  U.S. 
companies  identified  by  the  petitioner 
as  producers  of  EPGTS,  including 
Dresser-Rand  Company,  and  requested 
that  they  provide  production  data  on  the 
number  of  compressor  casings,  (i.e., 
compressor  shells  which,  by  definition, 
are  not  complete  systems),  and  the 
number  and  value  of  complete  systems 
produced.  Based  on  the  iiiformation  we 
received  frtim  these  producers  and  that 
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'The  rrC  found  preliminarily  that  completa  and 
incomplete  systems  are  part  of  the  same  domestic 
like  product  based  on  application  of  its  semi- 
finished products  analysis.  The  ITC  stated  that:  (1) 
there  is  no  independent  use  for  an  incomplete 
system  other  than  to  be  assembled  into  a  specific 
and  complete  system  and,  therefore,  an  incomplete 
system  is  dedicated  for  use  in  that  EPGTS  system: 
(2)  incomplete  and  complete  systems  share  many  of 
the  same  characteristics  and  functions:  and  (3)  there 
does  not  appear  to  be  an  established  price  for 
incomplete  systems  because  complete  systems  are 
manufactured  pursuant  to  a  contract:  thus,  there  are 
IK>  independent  sales  or  markets).  See  USITC 
Publicatioo  2976  (July  1996)  at  8-10. 


contained  in  the  petition,  we  concluded 
that  the  producers  who  supported  the 
petition  accounted  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product.  (See  Initiation; 
May  28. 1996.  Memorandum  frt>m  Mary 
Jenkins  and  Howard  Smith  to  The  File 
Re:  Industry  Support;  and  May  28, 1997, 
Initiation  Checklist.)  We  note  that  there 
is  no  evidence  on  the  record  indicating 
that  there  were  U.S.  producers  of  the 
like  product  other  than  the  five 
producers  contacted  by  the  Department 
that  should  have  been  considered  in  its 
pre-initiation  industry  support  analysis. 

Fourth,  while  both  the  petitioner  and 
MHI  seem  to  agree  that  as  a  practical 
matter,  an  incomplete  EPGTS  must 
include  a  compressor  (as  it  is  the  most 
critical  component  which  typically 
accounts  for  over  50  percent  of  the 
manufacturing  cost  of  a  complete 
EPGTS)  we  do  not  believe  that  this  50 
percent  threshold  is  reached  in  a 
situation  where  only  a  compressor  is 
imported  pursuant  to  a  contract  for  a 
multi-train  EPGTS  system  which 
includes  multiple  compressors, 
turbines,  and  other  components. 

Fiuther.  there  are  other  difficulties 
inherent  in  accepting  either  the 
petitioner's  or  MHI's  approach.  Because 
of  the  large  niunber  of  parts  involved, 
the  disassembly  inherent  in  the 
importation  process,  and  the  potential 
for  multiple  shipments,  an  "essence" 
approach  is  difficult  to  administer  by 
Customs  without  a  comprehensive  list 
of  parts  (identified  at  the  most  minimn) 
level  of  disassembly  realistically 
possible)  comprising  the  essential 
complete  component(s).  which  has  not 
been  provided  by  the  petitioner  or 
respondent.  While  the  petitioner  defines 
certain  parts  of  a  compressor  and 
turbine  in  its  attempt  to  define 
"incomplete  compressors  and  turbines" 
covered  by  the  scope  in  the  petition,' 
the  parts  identified  do  not  represent 
such  a  comprehensive,  list.  Also, 
respondent's  approach  does  not  resolve 
the  question  of  whether  the  critical 
component(s)  would  constitute  subject 
merchandise  if  it  were  incomplete  in 
some  minor  way. 

In  addition,  we  note  that  MHI's 
definition  of  "incomplete."  which  must 
include  at  least  a  complete  compressor, 
restricts  the  scope  much  further  than  the 
petition,  the  Department's  initiation. 


'The  petitioner  define*  incomplete  compressors 
and  turbines  for  purposes  of  the  petition  as  foUowrs: 
"An  incomplete  compressor  •  •   •  consists  of 
eitherhalf  of  the  casing  *  *  *  or  the  casing  and 
end-caps  ***or***the  rt>tor,  whether  or  not 
mounted  *  *   *."  "An  "incomplete"  steam  turbine 
*  *  *  indutle*  (1)  either  half  of  the  turbine  casing, 
whether  or  not  mounted  on  a  platform:  or  (2)  the 
turbine  rotor,  whether  or  not  mounted  in  the 
casing."  See  petition  at  7  and  9. 


and  preliminary  determination.  It  would 
also  allow  an  exporter  to  circumvent 
any  order  resulting  trojn  this 
investigation,  simply  by  subcontracting 
the  manufacture  of  ihe  system 
compressor  to  another  country. 

In  simi,  we  believe  that  the  approach 
pursued  in  the  preliminary 
determination  is  reasonable, 
predictable,  administrable.  and 
consistent  with  our  industry  support 
determination.  Under  this  approach,  an 
imported  incomplete  system  is  covered 
by  the  scope  of  this  investigation  to  the 
extent  that  its  parts  (imported  pursuant 
to  a  contract  for  an  EPGTS)  comprise  a 
certain  minimum  percentage  of  the  cost 
of  manufactvire  of  the  complete  system. 
In  response  to  MHI's  argument  that  we 
would  not  know  at  the  time  of 
importation  whether  the  imported 
incomplete  merchandi.se  was  subject  to 
duty,  we  acknowledge  that  in  order  to 
perform  the  cost-based  test,  we  will 
have  to  wait  imtil  all  of  the  parts/ 
components  comprising  the  system  are 
imported  and  the  complete  system  is 
produced,  and  that  we  will  suspend 
liquidation  on  all  imported  EPGTS  parts 
in  the  meantime.  However,  in  the  case 
of  multiple  shipments  of  components 
and  component  parts,  the  necessity  for 
all  shipments  to  be  completed  before  the 
Department  could  determine  whether  or 
not  the  imported  merchandise  was 
subject  to  any  order  that  may  be  issued 
in  this  case  would  also  be  relevant  to 
the  essence  approach,  in  that  the 
identification  of  the  critical 
component(s)  could  only  take  place 
after  all  importations  have  been  made. 

Further,  oy  suspending  liquidation  at 
a  zero  cash  deposit  rate  if  the  Japanese 
producer/exporter  provides  the 
appropriate  certification  and  the 
requisite  data  substantiating  the 
certification  that  the  cost  of  the 
imported  parts  satisfies  the  50  percent 
test,  we  believe  that  the  importer  would 
be  relieved  of  the  financiakburden  of 
posting  cash  deposits  which  would 
otherwise  be  required  and  not 
reimbursed  imtil  such  time  as  the 
Department  was  able  to  make  a 
determination  as  to  whether  the 
imported  parts  constituted  subject 
merchandise  (i.e..  after  the  EPGTS  is 
completed  in  the  United  States).  At  the 
same  time,  this  approach  provides 
sufficient  safeguards  to  protect  U.S. 
firms  from  potentially  dumped  subject 
merchandise. 

With  respect  to  the  respondent's 
concern  that  the  Japanese  producer  may 
not  know  the  final  costs  of  the  system 
so  as  to  be  able  to  certify  accurately  that 
the  cost  of  the  parts  comprising  the 
incomplete  system  is  less  than  50 
percent  of  the  cost  of  manufacture  of  the 
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complete  system  if  he  is  providing  only 
a  portion  of  the  complete  system,  we 
note  that  if  an  affiliate  is  supplying  the 
additional  parts  to  complete  the  system 
pursuant  to  a  contract  in  the  United 
States,  we  would  naturally  require  that 
the  Japanese  producer/exporter  provide, 
with  the  assistance  of  its  affiliate,  the 
actual  final  costs  of  the  complete 
system.  If  an  unaffiliated  party  is 
involved  in  the  completion  of  the 
system  in  the  United  States,  we  would 
require  that  the  Japanese  producer/ 
exporter  include  in  its  cost  calculation 
the  estimated  or  actual  price  for  the 
parts  supplied  by  the  unaffiliated  party. 
If  the  Japanese  producer  were  supplying 
only  individual  components  outside  of 
a  contract  for  a  ■complete  system  (i.e., 
not  "pursuant  to  a  contract  for  a 
complete  EPGTS").  then  its 
merchandise  would  not  be  covered  by 
the  scope  of  the  investigation  and  the 
issue  is  moot. 

Therefore,  for  purposes  of  the  final 
determination,  we  continue  to  define 
"incomplete"  EPGTS  covered  by  the 
scope  as  we  did  in  our  preliminary 
determination.  Further,  we  appreciate 
the  parties'  concerns  over  the 
methodology  to  be  used  to  calciilate  the 
cost  of  manufacture  of  the  incomplete 
system  in  order  to  administer  the  cost- 
based  test.  Consequently,  we  have 
determined  that  it  is  appropriate  to 
calculate  this  cost  of  manufacture 
inclusive  of  all  costs  incurred  by  the 
producer  in  Japan,  including  design  and 
engineering,  materials,  overhead, 
quality  control  testing,  and  other 
manufacturing  costs  such  as  engineering 
assists  provided  to  U.S.  or  third  country 
subcontractors.  In  addition,  we  intend 
to  issue  suspension  of  liquidation 
instructions  pursuant  to  the  final 
determination  similar  to  those  issued  in 
connection  with  the  preliminary 
determination  with  some  modification. 
Specifically,  we  will  modify  these 
instructions,  as  follows:  (1)  To  suspend 
liquidation  of  EPGTS  parts  at  a  zero 
cash  deposit/bond  rate  if  the  interested 
party  (i.e..  the  Japanese  producer/ 
exporter  or  U.S.  importer)  provides  the 
requisite  data  substantiating  its  claim 
that  the  cost  of  the  imported  EPGTS 
parts  satisfies  the  50  percent  test  within 
the  context  of  a  scope  inquiry 
proceeding;  (2)  to  require  that  the 
requisite  data  substantiating  the 
interested  party's  claim,  followed  by  an 
appropriate  certification,  be  provided  to 
the  Department  instead  of  to  the 
Customs  Service:  (3)  to  include  the  cost 
calculation  methodology  described 
above:  (4)  to  require  the  provision  of 
certain  additional  information:  and  (5) 
to  require  that  if  the  foreign  producer/ 


exporter  finds  that  the  costs  reported  to 
the  Department  were  understated  and 
that  the  cost  of  manufacture  of  the 
imported  elements  will  be  over  50 
percent  of  the  cost  of  manufacture  of  the 
EPGTS  of  which  they  are  a  part,  that  the 
party  inform  the  Department 
immediately.  See  "Suspension  of 
Liquidation"  section  of  this  notice  for 
details. 

2.  EPGTS  Used  in  the  Production  of 
Refinery  Products 

MHI  argues  that  the  Department 
unlawfully  expanded  the  scope  of  the 
investigation  after  initiation  to  include 
EPGTS  used  in  the  production  of 
refinery  and  other  petrochemical 
(downstream)  products  because  this 
expansion  included  products  outside 
the  Department's  determination  of 
industry  support  which  carmot  be 
revisited  after  the  initiation  phase  of  an 
investigation.  MHI  contends  that  the 
record  strongly  suggests  that  the 
Department's  industry  support 
determination  was  made  only  with 
respect  to  the  production  of  EPGTS  used 
in  die  production  of  five  specific 
chemicals  listed  in  the  petition: 
ethylene,  propylene,  ammonia,  urea  or 
methanol. 

The  petitioner  contends  that  the 
Department  properly  clarified  the  scope 
of  the  investigation  to  include  EPGTS 
for  use  in  the  production  of  refinery  and 
other  petrochemical  products.  The 
petitioner  asserts  that  the  petition  was 
intended  to  cover  all  EPGTS,  not  only 
the  five  end  uses  specified  in  the  notice 
of  initiation.  The  petitioner  also  assert/ 
that  the  Department's  scope  clarification 
does  not  conflict  with  the  Department's 
industry  support  determination  because 
the  producers  consulted  by  the 
Department  in  its  industry  support 
determination  constitute  the  universe  of 
EPGTS  suppliers,  including  EPGTS 
used  in  the  production  of  refinery  and 
other  petrochemical  products. 

D<X  Position 

We  disagree  with  MHI  for  the  reasons 
already  oudined  in  our  October  8,  1996, 
decision  memorandum  on  this  topic.  In 
that  memorandum,  we  stated  that  the 
petition  was  intended  to  cover  EPGTS 
used  to  produce  refinery  products,  as 
well  as  die  other  end  uses  already 
specified  in  the  notice  of  initiation.  It 
was  never  the  Department's  intention  to 
revise  the  scope  to  exclude  merchandise 
which  the  petition  intended  to  cover. 
Rather,  in  an  attempt  to  draft  a  clear  and 
concise  scope  definition,  the 
Department  altered  the  original  scope 
language  in  the  petition,  inadvertendy 
limiting  the  end  uses  of  the  subject 
merchandise  beyond  what  was  intended 


by  the  petition.  We  noted  that  the 
Department  has  the  discretion  to  clarify 
the  scope  at  any  time  during  the 
investigation  in  general,  and  in  a 
manner  which  reflects  the  intent  of  the 
petition,  in  particidar.  (See,  e.g.,  LNPPs 
from  Germany.  61  FR  at  38169;  and 
Minebea  Co.,  Ltd.  v.  United  States.) 

Accordingly,  we  clarified  the  scope  to 
include  EPGTS  used  in  the  production 
of  refinery  products.  We  noted  that  this 
clarification  did  not  conflict  with  our 
industry  support  determination  prior  to 
the  initiation  of  this  investigation.  Our 
industry  support  determination  related 
to  the  production  of  EPGTS  systems 
used  generally  in  the  petrochemical  and 
fertili^r  industries,  without  distinction 
based  on  the  type  of  application  within 
these  industries  (e.g.,  refinery,  ethylene, 
etc.).  (See  October  8,  1996 
Memorandum  to  Jeffi^y  Bialos  from  the 
Team  Re:  Scope.)  Moreover,  there  is  no 
evidence  on  the  record  to  indicate  that 
there  were  U.S.  producers  of  EPGTS 
used  in  the  manufacture  of  refinery 
products  other  than  those  contacted  by 
the  Department  in  its  industry  support 
determination  that  should  have  been 
considered  in  the  Department's  analysis. 
As  stated  in  our  May  28, 1996  Initiation 
Checklist,"*  *  •  we  contacted  all 
known  producers  and  asked  them  to 
provide  production  data  *  *  *."  (See 
also  Initiation,  61  FR  at  28164.) 

Therefore,  for  purposes  of  the  final 
determination,  we  find  no  reason  to 
depart  bom  our  original  decision  to 
clarify  the  scope  of  the  investigation  to 
include  EPGTS  used  in  the  production 
of  refinery  products. 
Comment  2:  Agency  vs.  Reseller. 
Throughout  this  investigation,  the 
petitioner  and  MHI  have  argued  over 
whether  EP  or  CEP  methodology  should 
be  used  to  establish  the  basis  for  the 
U.S.  starting  price.  In  this  case,  MHI 
sold  subject  merchandise  to  MC  (a 
Japanese  trading  company)  which,  in 
turn,  sold  merchandise  to  the  U.S. 
customer  through  MIC  (MC's  U.S. 
subsidiary).  MHI  reported  its  sale  to  MC 
as  an  EP  transaction  on  the  grounds  that 
MC  is  allegedly  an  unaffiliated  reseller 
and,  at  the  time  of  sale,  MHI  knew  that 
the  merchandise  was  intended  for 
export  to  the  United  States  (i.e.,  the 
"trading  company"  nde).  In  our 
preliminary  determination  in  this 
investigation,  we  determined  that  MC 
and  MIC  were  acting  as  MHI's  selling 
agents,  not  as  independent  resellers,  in 
the  transaction  imder  investigation.  This 
determination  was  made  based  on  our 
preliminary  examination  of  the  sales 
documentation  provided  by  MHI.  which 
showed  that  MHI  played  an  integral  role 
in  the  U.S.  sale.  Accordingly,  we 
determined  preliminarily  that  the 


proper  basis  for  the  fair  value 
comparison  was  the  sale  by  MHI, 
through  MC/MIC,  to  the  U.S.  customer. 
Because  MHI  made  this  transaction 
through  a  U.S.  agent  which  was  acting 
on  its  behalf,  we  preliminarily 
determined  that  die  use  of  CH*.  rather 
than  EP,  was  appropriate.  (See 
Preliminary  Determination,  61  FR  at 
65013.) 

The  petitioner,  MHI,  and  MC 
submitted  extensive  comments  in  their 
case  and  rebuttal  briefs  on  this  topic  for 
purposes  of  the  final  determination. 
These  comments  and  the  Department's 
position  are  summarized  below.  For  a 
complete  discussion  and  analysis,  see 
April  24, 1997,  Memorandum  to  Jeffiey 
Bialos,  Principal  Deputy  Assistant 
Secretary  for  Import  Administration, 
from  The  Team  Re:  WheUier  MC  and  its 
U.S.  Subsidiary,  MIC,  Acted  as  Agents 
of  MHI  or  Independent  Resellers  in  the 
U.S.  Sale  Made  to  (die  U.S.  Customer), 
and  the  Consequences  of  this  Finding  in 
Determining  the  Appropriate  Basis  for 
U.S.  Price  ("April  24, 1997,  Agency 
Decision  Memorandum"). 

The  petitioner  argues  that  the 
Department  should  continue  to  treat  the 
U.S.  sale  as  a  CEP  sale  in  the  final 
determination  on  the  grounds  that  MC/ 
MIC  and  MHI  are  "affiliated  persons" 
under  section  771(33)(G)  of  the  Act 
because  in  the  negotiation  and  sale  of 
MHI's  EPGTS  to  die  U.S.  customer,  MC 
and  MIC  acted  as  sales  agents.*  The 
petitioner  states  that  the  record 
evidence,  augmented  by  verification 
findings,  establishes  that  MHI  was 
integrally  involved  throughout  the  sales 
negotiation  process  and  that  MC/MIC 
acted  as  agents  for  the  producer,  not  as 
independent  purchasers/resellers.  The 
petitioner  points  to  various  facts  on  the 
record  which  reveal  that  MHI  effectively 
controlled  the  price  and  all  other 
material  terms  of  sale  which  were 
ultimately  agreed  upon  with  the  U.S. 
customer  such  as:  (1)  There  were  both 
direct  and  indirect  communications 
between  MHI  and  the  U.S.  customer 
throughout  the  transaction;  (2)  there 
were  no  significant  differences  between 
MIC's  bid  proposals  to  the  U.S. 
customer  for  the  subject  merchandise 
which  were  ultimately  accepted  by  the 
U.S.  customer  and  those  prepared  by 
MHI  for  MC/MIC;  (3)  inquiries  from  Uie 
U.S.  customer  on  the  cost  impact  of 
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*The  petitioner  also  argues  that  MHI  and  MC/ 
MIC  are  otherwise  affiliated  within  the  meaning  of 
section  771(33KF)  of  the  Act.  That  U.  even 
assuming  MC  and  MIC  did  not  act  as  agenU  for 
MHI.  the  petitioner  maintains  that  the  overall 
corporate  relationship  between  the  companies, 
including  equity  ownership,  common  directors,  and 
numerous  other  ties  establish  that  MC  and  MIC 
.  in  eOBCt.  controlled  by  MHL 


proposed  specification  changes,  both  in 
the  pre-and  [>ost-sale  period,  were 
relayed  by  MIC  direcdy  to  MHI  and  MHI 
issued  cost  impact  reports  to  the  U.S. 
customer  via  MIC.  except  in  one  case  in 
which  MHI  dealt  direcdy  with  the 
customer;  and  (4)  MC  and  MIC  do  not 
possess  the  necessary  technical  icapacity 
or  expertise  regarding  cost,  price, 
production/delivery  schedules  and  post- 
sale  servicing  to  negotiate  the  U.S.  sale. 

Further,  the  petitioner  asserts  that 
both  under  pre-  and  post-URAA 
antidumping  law  and  practice,  MC  and 
MIC  would  be  considered  affiliated 
parties  as  MHI's  agents,  and  thus  their 
sales  would  warrant  CEP  treatment  In 
addition,  the  petitioner  notes  that  the 
"trading  company"  nde  does  not  apply 
to  transactions  between  affiliated  parties 
or  between  agents  and  principals,  such 
as  the  transaction  at  issue  in  this  case. 

MHI  argues  that  the  Department's 
decision  to  treat  MHI's  U.S.  sale  as  a 
CEP  sale  in  the  preliminary 
determination  based  on  its  finding  that 
MC/MIC  acted  as  MHI's  U.S.  selling 
agents,  contradicts  the  statute. 
Department  practice,  and  the  facts  of 
this  investigation.  MHI  contends  that 
the  Department's  preliminary  analysis 
was  flawed  for  several  reasons.  First, 
MHI  maintains  that  MHI's/MC's 
relationship  fails  to  meet  the  criteria  for 
establishing  an  agency  relationship  and 
the  record  establishes  that  MC  was  a 
purchaser  of  MHI's  merchandise.  While 
MHI  admits  that  some  of  the  facts  on  the 
record  may  show  that  MHI  and  MC 
acted  cooperatively  in  malring  the  U.S. 
sale,  MHI  asserts  that  this  cooperation 
does  not  diminish  the  fact  that  MHI  and 
MC  were  still  independent  companies, 
each  seeking  to  maximize  its  own  profit, 
and  does  not  provide  a  basis  for 
determining  that  an  agency  relationship 
existed.  Qting  Restatement  (Second)  of 
Agency  section  12-14  (1957) 
("Restatement").  MHI  asserts  that  a 
principal/agency  refationship  is 
characterized  by  three  criteria,  all  of 
which  must  be  met  in  order  for  an 
agency  relationship  to  exist,  but  none  of 
which  are  met  in  this  case:  (1)  The  agent 
must  have  authority  to  alter  the 
principal's  legal  relationship  to  third 
parties;  (2)  the  agent  must  have  a 
fiduciary  duty  to  the  principal  or  must 
act  primarily  for  the  benefit  of  the 
principal;  and  (3)  the  principal  must 
have  the  right  to  control  the  conduct  of 
the  agent  with  respect  to  matters 
entrusted  to  him.  Among  other  things, 
MHI  points  out  that  the  pre-  and  post- 
contract  correspondence  reviewed  by 
the  Department  confirms  that,  especially 
as  to  commercial  matters,  the  U.S. 
customer  dealt  almost  exclusively  with 
MIC;  no  documents  on  the  record 


establish  that  MC  bound  or  was  able  to 
bind  MHI  to  the  U.S.  customer  or  to  any 
other  third  party.  MHI  points  to  other 
facts  on  the  record  to  demonstrate  that 
MHI  and  MC  acted  as  independent 
companies,  each  operating  on  its  own 
behalf  and  not  controlling  the  other. 

Further,  MHI  explains  tkat  if  the 
factors  enumerated  in  section  14J  of  the 
Restatement  (which  assist  in 
distinguishing  an  agent  from  a  reseller) 
are  applied  to  the  facts  of  this  case,  it 
reveals  that  MC  was  a  purchaser  and 
reseller  of  MHI's  merchandise.  MHI 
points  out:  (1)  The  sales  documentation 
on  the  record  demonstrates  that  only 
MIC  had  direct  communication  with  the 
customer  on  commercial  matters  prior 
to  and  after  sale,  and  MHI  was  Involved 
in  post-sale  logistical  and  technical 
negotiations  with  the  U.S.  customer.  (2) 
the  sales  documentation  submitted  by 
MHI  established  that  tide  and  risk  of 
loss  was  transferred  from  MHI  to  MC; 
(3)  MC's  scope  of  supply  to  the  U.S. 
customer  differed  from  MHI's  scope  of 
supply  to  MC;  (4)  MC  had  the  right  to 
retain  the  difference  between  what  it 
paid  to  MHI  and  the  revenue  it  received 
from  the  U.S.  customer;  (5)  MC  had  the 
right  to  deal  with  the  goods  of  persons 
other  than  MHI,  as  evidenced  by 
examples  of  head-to-head  competition 
between  the  two  companies  in  sales  of 
subject  and  non-subject  merchandise 
during  the  POI;  and  (6)  whde  MHI's 
identity  was  disclosed  to  the  U.S. 
customer  because  of  the  custom-bmlt 
nature  of  the  goods  and  the  fact  that  the 
manufacturers  are  specified  in  the 
customer's  request  for  quotation,  MIC 
dealt  direcdy  with  the  U.S.  customer  in 
its  own  name,  and  not  on  MHI's  behalf. 

Second,  MHI  contends  that  the 
rejection  of  prices  between  unaffiUated 
parties  for  purposes  of  calodating  CEP 
contradicts  the  language  and  the  logic  of 
the  Act.  MHI  asserts  that  the 
Department  has  no  legal  authority  to 
reject  the  sale  price  between  two 
unaffiliated  parties  and  to  resort  to  CEP 
methodology,  even  if  it  finds  an  agency 
relationship  based  on  cooperative 
marketing.  MHI  explains  that  under  pre- 
URAA  faw  (section  771(13)  of  die  Act), 
the  Department  was  permitted  to 
coUapse  a  principal  and  its  agent  for 
purposes  of  determining  U.S.  price. 
According  to  MHI,  die  URAA  (section 
771(33)  of  the  Act,  as  explained  in  the 
Statement  of  Administrative  Action 
(SAA)  at  153)  repealed  this  provision 
and  replaced  it  with  the  requirement 
that  prices  may  be  rejected  only 
between  affiliated  parties.  MHI  argues 
that  in  order  for  the  Department  to  make 
a  determination  of  affiUation,  it  must 
find  that  "control,"  as  defined  under 
section  771(33)  of  the  Act,  exists  outside 
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and  independent  of  the  transaction 
under  investigation.  According  to  MHl. 
"control"  must  be  interpreted  as  the 
ability  to  force  another  party  to  act 
against  its  own  economic  interests. 

Third.  MHI  asserts  that  the 
Department's  departxire  in  its 
preliminary  determination  from  the 
"trading  company"  rule  without 
explanation  was  improper.  MHI  states 
that  under  normal  practice,  the 
Department  will  treat  a  respondent's 
sale  to  a  trading  company  as  a  U.S.  sale 
if  the  foreign  manufacturer  knows  at  the 
time  of  sale  that  the  merchandise  is 
destined  for  the  United  States.  While 
MHI  reported  its  U.S.  sale  in  line  with 
this  settled  practice.  MHI  asserts  that 
the  Department  rejected  it  without 
explanation. 

Fourth,  MHI  argues  that  the  U.S.  sale 
meets  the  requirements  of  an  EP  sale  in 
accordance  with  section  772(a)  of  the 
Act  and  the  Department's  proposed 
regulations  (19  CFR  351.401).  MHI 
contends  that  its  U.S.  sale  is  an  EP  sale 
because:  (1)  MHI  sold  the  merchandise 
to  MC  prior  to  exportation;  no 
inventorying  was  required  or  performed; 
and  (2)  MHI's  U.S.  economic  activity  for 
this  sale  was  de  minimis  and  its  U.S. 
affiliate.  MHIA.  at  most  functioned  as  a 
communications  link  with  MHI's  head 
office  and  Hiroshima  plant  on  technical 
issues.  Because  MHI's  U.S.  sale  has 
none  of  the  characteristics  of  a  CEP  sale, 
MHI  concludes  that  it  should  be  treated 
as  an  EP  sale. 

Finally,  MHI  maintains  that  the 
existence  of  an  agency  relationship  does 
not  convert  a  sale  to  CEP  that  would 
othervme  be  classffied  as  an  EP 
transaction.  MH^  argues  that  nothing  in 
the  Act  or  the  Department's  proposed 
regulations  support  the  conclusion  that 
the  involvement  of  an  unaffiliated  party 
(even  if  characterized  as  an  agent)  itself, 
warrants  CEP  methodology.  MHI  points 
out  that  considering  a  sale  between  a 
principal  and  end  user  through  an 
unaffiliated  selling  agent  as  a  CEP 
transaction  ignores  the  purpose  for 
distinguishing  EP  and  CEP  transactions 
and  results  in  distortive  antidumping 
analysis.  MHI  explains  that  the 
adjustments  to  CXP  which  are  not 
relevant  to  EP  exist  to  eliminate 
distortions  caused  by  selling  functions 
and  associated  profits  accruing  to  the 
manufacturer  by  reason  of  sales 
activities  in  the  United  States.  In  this 
case,  however.  MHI  asserts  that  no  U.S. 
activities  or  profits  accrue  to  the 
manufacturer  where  it  does  not  operate 
in  the  United  States.  Since  the  sale 
between  the  manufacturer  and  the  end 
user  is  an  arm's-length  border  price, 
albeit  negotiated  through  the  agent,  no 
purpose  is  served  by  treating  the 


transaction  as  CEP  merely  based  on  the 
agent's  involvement.  Nothing  in  the 
nature  of  the  agency  relationship 
suggests  that  the  agent's  commission 
from  the  manufacturer  would  not  be  at 
arm's  length.  MHI  states  further  that 
under  CEP  analysis,  the  agent's 
commission  would  not  be  treated  as  a 
circumstance  of  sale  adjustment,  but  as 
affiliated  party  activity  that  must  be 
deducted,  with  profit,  from  CEP  to 
"construct"  an  EP. 

According  to  MHI,  if  the  Department 
utilizes  CEP  methodology  for  this  sale, 
in  effect,  it  would  mandate  that 
commissions  per  se  cannot  be  made  at 
arm's  length  and  would  fail  to  recognize 
a  fundamental  distinction  between 
affiliation  and  agency,  namely  that 
agents  may  be  either  affiliated  or 
unaffiliated  with  their  principals. 
According  to  MHI,  this  distinction  is 
reflected  in  the  different  definitions  of 
control  that  exist  in  common  law  with 
respect  to  agents  and  the  antidiunping 
statute's  treatment  of  affiliation.  MHI 
explains  that  in  common  law,  a 
principal's  "control"  over  an  agent 
focuses  on  manifestations  of  consent 
between  the  parties;  thus,  the  agent 
remains  free  to  engage  in  arm's-length 
negotiations  with  the  principal  over  its 
compensation  and  other  terms  of  the 
agency.  MHI  explains  further  that,  in 
contrast,  the  scope  of  "control"  as  it 
relates  to  affiliated  parties  under  the  Act 
extends  to  the  very  terms  of  the  parties' 
relationship  and  whether  or  not  the 
controlling  party  can  induce  the 
controlled  party  to  accept  economic 
terms  that  die  controlled  party  would 
not  otherwise  accept.  MHI  points  out 
that  in  this  latter  context  the  Act 
requires  the  Department  to  disregard  the 
price  (or  commission)  established 
between  the  parties  because  that  price  is 
assumed  not  to  be  at  arm's  length. 
Where.,  however,  the  principal  has  no 
control  over  the  terms  of  agency  the 
agent  accepts,  no  reason  exists  for  the 
Department  to  disregard  that 
commission.  Thus,  without  other 
indicia  of  affiliation.  MHI  contends  that 
applying  a  CEP  methodology  to  a 
principai/agent  relationship,  thereby 
eqiiating  agency  v^th  affiliation,  violates 
the  intent  of  the  EP/CEP  distinction  and 
distorts  the  antidumping  analysis. 
Accordingly.  MHI  argues  that  a  sale  by 
a  principed  through  an  unaffiliated 
selling  agent  to  an  unaffiliated  U.S.  end 
user  should  be  treated  as  an  arm's- 
length  EP  transaction  where  the 
commission  accrued  by  the  agent  is 
accounted  for  as  a  circ\unstance  of  sales 
adjustment 

Like  MHI,  MC  contends  that  MC  and 
MIC  acted  as  resellers  and  not  as  sales 
agents  for  MHI  in  the  U.S.  transaction  at 


issue  because:  (1)  The  required 
characteristics  of  an  agency  relationship 
are  not  fulfilled,  and  (2)  the  parties' 
commercial  behavior,  sales 
documentation  and  internal  accounting 
records  are  consistent  with  a  purchase/ 
resale  relationship.  According  to  MC. 
the  price  between  MHI  and  MC  is  the 
relevant  U.S.  price  (pursuant  to  the 
"trading  company"  rule)  because  MHI 
knew  that  the  ultimate  destination  of 
the  merchandise  was  the  United  States 
and  MHI  and  MC  are  unaffiliated 
parties. 

Specifically.  MC  asserts  that  under 
U.S.  law,  an  agency  relationship  has 
several  required  characteristics  which 
are  not  present  in  the  transaction  under 
investigation.  For  example,  it  caimot 
exist  without  an  explicit  agreement  from 
the  principal  authorizing  the  agent  to 
act  on  his  behalf  in  a  specified  context, 
and  explicit  consent  by  the  agent  to  act 
on  the  principal's  behalf  and  only  at  the 
principal's  direction;  and  the  agent  does 
not  act  independently,  pursuing  his 
own  economic  interests,  but  ramer  is 
acting  exclusively  to  promote  the 
interests  of  the  principal.  According  to 
MC.  in  a  typical  sales  agent  relationship, 
the  agent's  job  is  to  locate  potential 
customers  for  the  principal.  The 
principal  makes  all  commercial 
decisions  and  takes  whatever  profits 
accrued  from  the  transaction.  The  agent 
is  compensated  based  on  the  principal/ 
agent  agreement  By  contrast,  resellers, 
while  they  must  cooperate  with  the 
seller  to  conduct  business,  they  are 
independent  in  their  actions,  take  on 
more  initiative  and  responsibility,  and 
bear  more  risk  in  the  transaction  than  an 
agent  does.  Specifically,  resellers  (1) 
Take  title  to  the  goods,  (2)  carry  the  risk 
of  loss,  and  (3)  are  compensated  based 
on  the  spread  or  mark-up  that  they  can 
achieve  independently  on  a  resale. 
Based  on  the  behavior  of  the  parties  in 
the  transaction  and  the  documentation 
on  the  record.  MC  maintains  that  MC 
and  MIC  acted  as  independent  resellers 
in  the  U.S.  sale  at  issue.  MC  points  out 
that  if  KjC  and  MIC  had  been  acting  as 
sales  agents  in  the  transaction  at  issue, 
MHI  would  have:  (1)  Asked  MIC  or  MC 
to  solicit  possible  customers  for  MHI;  (2) 
negotiated  all  commercial  terms  and 
entered  into  the  contract  with  the 
customer,  and  (3)  received  the  profit 
from  the  transaction,  while  MC/MIC 
would  have  merely  received  a 
commission  pursuant  to  the  agency 
agreement.  According  to  MC.  the  record 
demonstrates  that  the  sale  at  issue  did 
not  occur  in  this  manner. 

Moreover,  MC  states  that  the  legal 
documentation  and  internal  accounting 
records  of  the  transaction  at  issue 
likewise  confirm  that  MC/MIC  acted  as 


independent  pvirchasers  and  resellers. 
MC  asserts  that  the  legal  documentation 
shows  that  MC  and  MIC  each  took  title 
to  the  MHI  turbo-compressor 
equipment,  bore  the  risk  of  loss  and 
were  fully  responsible  for  the  further 
completion  of  the  sale  at  issue.  MC  also 
asserts  that  MC's  and  MIC's  internal 
accoimting  records  reflect  purchase  and 
sale  transactions,  show  that  the  price 
received  bom  the  resale  customer  is 
higher  than  the  price  paid  by  MC/MIC 
to  its  supplier,  and  do  not  report  any 
commission. 

Finally,  like  MHI,  MC  disagrees  with 
the  petitioner's  argument  that  the 
alleged  agency  relationship  between 
MHI  and  MC  is  grounds  for  a  finding  of 
affiliation.  MC  maintains  that  by  its 
nature,  a  transaction-specific  agency 
relationship  could  not  rise  to  the  level 
of  permanence,  significance,  and  control 
necessary  to  support  a  finding  of 
affiliation  that  is  suggested  by  the 
Department's  proposed  regulations. 

DOC  Position 

We  agree  vdth  the  petitioner.  We 
determine  that  a  principal  and  agent  in 
a  sales  transaction,  even  if  unrelated  in 
a  broader  corporate  sense,  are 
"affiliated"  within  the  meaning  of 
section  771(33)  of  the  Act.  For  the 
purpose  of  determining  U.S.  price,  the 
pre-URAA  law  (section  771(13}) 
included  an  explicit  reference  to 
principal-agent  relationships  in  the 
definition  of  "exporter"  and.  in  practice, 
sales  agents  and  their  principals  were 
deemed  affiliated  for  the  purpose  of 
calculating  U.S.  price.  (See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Furfiiryl  Alcohol  from  South 
Africa,  60  FR  22550  (May  8, 1995) 
("Furfiiryl  Alcohol  firom  South  Africa"); 
Electrolytic  Manganese  Dioxide  from 
Japan:  Final  Results  of  Antidumping 
Administrative  Review,  58  FR  28551 
(May  14, 1993)  ("Electrolytic  Manganese 
Dioxide  from  Japan").)  In  the  URAA, 
Congress  repealed  this  provision  and 
replaced  it  with  the  new  definition  of 
"affiliated  persons"  in  section  771(33) 
of  the  Act  While  there  is  no  explicit 
reference  to  agents  in  new  section 
771(33),  we  nevertheless  interpret  the 
new  definition  to  include  agents  for 
several  reasons.  First,  the  legislative 
history  is  clear  that  Congress  intended 
to  expand,  not  limit,  the  definition  of 
"affiliated  persons"  beyond  that  which 
existed  under  the  pre-URAA  law. 
Second,  the  new  law  defines  an 
affiliated  party  to  include  "any  person    ~ 
who  controls  any  other  person"  or  "any 
person  which  is  legally  or  operationally 
in  a  position  to  exercise  restraint  or 
direction  over  another  person."  Thus, 
this  definition  covers  principal-agent 
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relationships  because,  by  definition,  a 
principal  controls  its  agent  The  agent 
may  act  only  to  the  extent  its  actions  are 
consistent  with  the  authority  granted  by 
the  principal.  Thus,  control  of  the 
principal  over  its  agent  is  the  hallmark 
of  an  agency  relationship.  (See 
Restatement,  section  14.) 

While  we  agree  that  an  agent  may 
negotiate  at  arm's  length  the  terms  of  an 
agency  agreement,  we  disagree  with 
MHI  that  this  leads  to  the  conclusion 
that  there  is  no  control  within  the 
meaning  of  section  771(33).  With 
respect  to  activities  undeftaken 
pursuant  to  the  agency  (e.g.,  the  sale  of 
merchandise),  the  principal 
unquestionably  controls  the  agent. 
Further,  the  very  narrow  definition  of 
control  profiiBred  by  MHI  (i.e.,  the  ability 
to  force  another  party  to  act  against  its 
own  economic  interests)  is  inconsistent 
with  the  Act  The  Act  defines  control  as 
the  ability,  legally  or  operationally,  to 
direct  or  restrain  the  acts  of  another.  It 
is  irrelevant  whether  that  control  is 
exercised  to  the  benefit  or  detriment  of 
the  controlled  party. 

In  light  of  this  interpretation,  we 
believe  that,  contrary  to  the 
respondents'  assertions,  the  "trading 
company"  rule  does  not  apply  in  cases 
where,  as  here,  an  agency  relationship 
exists.  This  rule  provides  that  when  a 
foreign  producer  sells  subject 
merchandise  to  an  unaffiliated  trading 
company  in  the  home  market  with 
knowledge  that  the  merchandise  will  be 
sold  for  exportation  to  the  United  States, 
the  producer's  price  to  the  unaffiliated 
trading  company  (and  thus  EP)  is  the 
appropriate  basis  for  U.S.  price.  (See 
Forged  Steel  Crankshafts  from  Japan,  52 
FR  36984.  October  2, 1987.)  In  a  case 
where  the  trading  company  acts  as  the 
foreign  producer's  selling  agent, 
however,  theioreign  producer  and 
trading  company  would  be  considered 
affiliated  by  virtue  of  their  principal- 
agent  refationship.  The  trading  company 
rule  has  been  rejected  in  past  cases  with 
similar  factual  patterns  where  an  agency 
refationship  exists  between  the 
producer  and  trading  company.  (See 
Color  Television  Receivers,  Except  for 
Video  Monitors,  from  Taiwan.  53  FR 
49706. 49711,  December  9. 1988.) 

Based  on  our  analysis  of  the  facts  of 
record,  we  find  that  MC/MIC  wen 
acting  as  agents  on  MHI's  behalf  in  the 
U.S.  sale  at  issue.  The  analysis  of 
whether  a  refationship  constitutes  an 
agency  is  case-specific  and  can  be  quite 
complex;  there  is  no  bright  line  test  For 
example,  although  agency  refationships 
are  frequendy  establfahed  by  a  written 
contract  this  is  not  essential.  Under 
general  principles  of  agency,  the  focus 
of  the  analysu  fa  whether  it  fa  agreed 


that  the  agent  is  to  act  primarily  for  the 
benefit  of  the  principal,  not  for  itself. 
(See  Restatement,  sections  1  cmt.b.  and 
26  cmt.a.  See  also  sections  14J  and  14K.) 

The  Department  has  examined 
allegations  of  an  agency  relationship  in 
only  a  few  cases  and  has  focused  on  a 
range  of  criteria  including:  (1)  The 
foreign  producer's  role  in  negotiating 
price  and  other  terms  of  sale;  (2)  the 
extent  of  the  foreign  producer's 
interaction  with  the  U.S.  customer;  (3) 
whether  the  agent/reseller  maintninff 
inventory;  (4)  whether  the  agent/reseller 
takes  title  to  the  merchandise  and  bears 
the  risk  of  loss;  and  (5)  whether  the 
agent/reseller  further  processes  or 
otherwise  adds  value  to  the 
merchandise.  See,  e.g.,  Furfuryl  Alcohol 
from  South  Africa,  60  FR  22550; 
Electrol3rtic  Manganese  Dioxide  from 
Japan.  58  FR  28551. 

In  this  case,  based  on  an  examination 
of  these  and  other  pertinent  criteria 
outlined  in  the  April  24. 1997,  Agency 
Decfaion  Memorandum,  we  found  that 
an  agency  refationship  existed  between 
MHI  and  MC/MIC  in  the  sales 
transaction  at  issue.  In  particular,  we 
note  that  the  record  evidence 
demonstrates  that  MHI  effectively 
controlled  the  price,  among  other  terms 
of  sale,  in  the  transaction  with  the  U.S. 
customer.  The  evidence  also  shows  that 
MHI  conducted  some  marketing  of  its 
product  to  the  U.S.  customer  in  the  pre- 
sale  period,  and  that  its  identity  was 
disclosed  throughout  the  sales 
documentation  governing  the  sale  in  a 
maimer  indicative  of  a  principal-agent 
relationship.  In  addition.  MC/MIC  did 
not  maintain  inventory  of.  or  further 
process,  the  subject  merchandise. 
Although  MC/MIC  took  tide  to  the 
merchandise  and  bore  the  ruk  of  loss. 
and  that  most  of  MHI's  confact  with  the 
customer  during  the  pre-sale  period  was 
indirect  and  limited  to  technical 
matters,  we  believe  that  based  on  the 
totality  of  the  circumstances,  that  MC/ 
MIC  was  under  MHI's  control  in  the 
transaction  at  issue  and.  therefore,  an 
agency  refatiopship  exfated. 

Therefore,  we  detomine  that  MHI  and 
MC/MIC  are  "affilfated"  within  the 
meaning  of  section  771(33)  of  the  Act  by 
virtue  of  their  principal-agent 
refationship,  not  on  the  buu  of  the 
broader  corporate  relationship  between 
the  parties.  Having  determined  that  the 
parties  are  affilfated.  we  then 
considered  whether  the  EP  or  CEP 
methodology  was  appropriate.  Based  on 
the  extensive  role  of  MC/MIC  in  the  U.S.  • 
sales  process,  we  have  used  CEP 
methodology  in  the  final  determination. 

Comment  3:  Corporate  Affilfation 
under  Sections  771(33)(F)  and  (G)  of  the 
Act 
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The  petitioner  contends  that  MHI  and 
MC/MIC  are  affiliated  within  the 
meaning  of  section  771(33)(F)  of  the 
Act.  The  petitioner  contends  further  that 
because  of  their  interlocking  corporate 
relationship.  MHI  and  MC  are  l^ally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other,  and 
that  the  record  contains  sufficient 
evidence  of  common  control  between 
the  two  companies.  The  petitioner  urges 
the  Department  to  evaluate  the  indicia 
of  control  (i.e.,  corporate  grouping,  joint 
venture  agreement,  debt  financing, 
close-supply  relationship)  described  in 
the  SAA  cumulatively  within  the 
context  of  control  by  a  corporate  group. 

FurUier.  the  petitioner  believes, 
contrary  to  respondents,  that  "control" 
within  the  meaning  of  section  771(33)  of 
the  Act,  does  not  require  that  one  party 
has  the  power  to  coerce  another  to  act 
against  its  owm  interest  and  that  this 
power  extends  beyond  a  particular 
transaction.  The  petitioner  states  that  no 
statutory  principle  embodies  this 
requirement  The  petitioner  believes 
that  "control"  within  a  particular 
transaction  is  particiilarly  important  in 
cases,  such  as  the  instant  one,  where 
there  are  few  individual  transactions 
and  a  producer  may  have  strong 
influence  over  the  ultimate  purchaser  by 
virtue  of  longstanding  relationships. 

MHI  maip*a»"«  that  MHI  and  MC  do 
not  satisfy  the  requirements  for 
"control"  specified  in  sections 
771(33)(F)  and  (G)  of  the  Act  and. 
therefore,  should  not  be  treated  as 
afBliated  parties  in  the  Department's 
final  antidumping  analysis.  MHI 
believes  that  to  justify  a  finding  of 
control,  the  Department  must:  (1)  Be 
able  to  identify  the  controlling  party  and 
the  controlled  party;  (2)  examine  MHI's 
and  MC's  corporate  relationship  outside 
the  confines  of  a  specific  transaction; 
and  (3)  find  evidence  of  the  ability  to 
exercise  economic  coercion  where  one 
party  can  force  the  other  party  to  act 
against  its  awn  interest  MHI  asserts  that 
it  is  unlawful  and  illogical  to  conclude, 
as  the  petitions  does,  that  affiliated 
parties  exercise  mutiial  control,  or  that 
control  can  be  diffused  among  a  group 
of  companies,  the  membership  of  which 
is  not  defined  legally.  According  to 
MHI.  the  Department  must  determine 
that  MHI  controls  MC.  or  MC  controls 
MHI.  or  some  identifiable  third  party 
controls  them  both.  Moreover.  MHI 
states  further  that  this  determination 
must  be  made  in  light  of  business  and 
economic  reality,  suggesting  that  the 
control  relationship  must  be  significant 
and  not  easily  replaced. 

Further.  KUlI  maintain*  that  its 
analysis  of  the  facts  in  this  investigation 
shows  that  MHI  and  MC  did  not  have 


the  ability  to  exercise  restraint  or 
direction  under  the  control  indicia 
mumerated  in  the  SAA. 

Like  MHI.  MC  claims  that  MC  and 
MHI  do  not  qualify  as  "affiliated" 
persons  under  section  771(33)  of  the  Act 
based  on  an  analysis  of  their 
relationship  in  terms  of  each  of  the 
control  indicia  enumerated  in  the  SAA. 
MC  asserts  that  the  affiliation  issue  was 
already  examined  in  the  final 
determination  of  LNPPS  fitan  Japan  (61 
FR  38156-38157)  where  the  Department 
ruled  that  the  potential  indicators  of 
control  betweA  MtU  and  MC  taken 
individually  were  an  insufficient  basis 
of  finding  control,  and  that  the  record 
fccts  with  respect  to  MC's/MHI's 
relationship  and  their  relationship  with 
third  parties  have  not  changed  so  as  to 
warrant  a  reversal  of  that  decision. 

MC  also  repeats  many  of  the  same 
argimients  and  similar  facts  stated  by 
MHI  regarding  the  issue. 

DOC  Position 

The  Department  invited  comments  on 
this  issue  in  its  preliminary 
determination  and  evaluated  the 
relevant  facts  in  this  case  in  the  context 
of  the  control  standard  set  forth  in 
section  771(33)  of  the  Act  and  the  SAA. 
(See  April  24, 1997.  Memorandum  to 
Jeffrey  P.  Bialos.  Principal  Deputy 
Assistant  Secretary  for  Import 
Administration,  from  Louis  Apple  Re: 
Sununary  of  Evidence  on  the  Record  of 
the  Investigation  Regarding  Potential 
Affiliation  of  MHI  and  MC.)  In  the  facts 
and  circumstances  of  this  case, 
however,  we  have  determined  that  the 
Department  does  not  need  to  render  a 
determination  on  this  issue  because  we 
have  already  foimd  an  agency 
relationship  to  exist  and,  on  that  basis, 
have  found  the  parties  to  be  aCBHated 
pursuant  to  section  771(33Xof  the  Act 
Accordingly,  as  noted  in  Comment  2 
above,  the  Department  used  CEP 
methodology  for  this  sale  and  has 
deducted  the  U.S.  import  duties  and 
actual  selling  expenses  incurred  by  MC/ 
MIC  pursuant  to  our  practice  set  forth  in 
Furfuryl  Alcohol  from  South  Africa. 

Comment  4:  Level  of  Trade  ("LOT')/ 
CEPOffaet. 

The  petitioner  contends  that  MHI 
should  not  receive  either  a  LOT 
adjustment  or  a  CEP  offset  because  it 
did  not  establish  that  its  U.S. 
transaction  with  MC/MIC  is  at  a 
difiierent  LOT  from  its  home  market 
sales.  According  to  the  petitioner,  the 
record  does  not  demonstrate  that  there 
are  any  quantitative  or  qualitative 
differences  between  MHI's  home  mariwt 
and  U.S.  selling  functions.  The 
petitioner  believes  that,  given  the 
technical  complexity  of  the  subject 


merchandise  and  the  importance  of 
customer  specifications  to  each  sale,  the 
same  set  of  selling  functions  (e.g.,  bid 
preparation,  warranty,  and  installation 
supervision)  were  performed  by  MHI  for 
its  EPGTS  sales  in  both  the  home  market 
and  the  United  States.  In  support  of  this 
argument,  the  petitioner  cites  to  the 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment  explaining 
section  351.412(cH2)  of  the 
Department's  proposed  regulations, 
which  states:  "where  the  selling 
functions  and  activities  are  substantially 
the  same,  however,  sales  normally  will 
be  considered  to  have  been  made  at  the 
same  level  of  trade." 

MHI  contends  that  if  the  Department 
determines  that  CEP  is  the  appropriate 
basis  for  United  States  price,  and 
collapses  the  activities  of  MHI  with 
those  of  MC/MIC,  the  Department 
should  grant  MHI  a  CEP  ofbet  MHI 
contencb  that  it  qualifies  for  a  CEP  ofbet 
because:  (1)  Its  CV  is  at  a  different  LOT 
from  its  U.S.  sale;  (2)  no  data  exist  to 
examine  the  price  comparability 
between  different  home  market  LOTs; 
and  (3)  the  U.S.  sale  occurs  at  a  less 
advanced  stage  of  distribution  than  its 
home  market  sales.  In  the  alternative, 
MHI  asks  the  Department  to  base  the 
calculation  of  SG&A  and  profit  for  CV 
upon  the  home  market  sale  to  the 
trading  company  (i.e.,  MC),  because  that 
sale  is  allegedly  at  a  LOT  that  is 
comparable  to  its  U.S.  sale. 

MHI  asserts  that  its  home  market  sales 
include  certain  selling  functions  not 
found  in  its  sale  to  MC/MIC  (e.g.,  initial 
customer  contact,  sales  support 
operations,  and  delivery),  and  that  its 
home  market  sales  occur  at  a  more 
advanced  stage  of  distribution  than  its 
sale  to  MC/MIC.  Citing  Aramid  Fiber 
Formed  of  Poly  Para-Phenylene 
Terephthalamide  from  the  Netherlands. 
61  FR  51406.  51409  (1996).  among  other 
cases,  MHI  argues  that  because  the 
adjustments  to  CEP  under  section  772(d) 
of  the  Act  will  create  a  LOT  that  is  at 
a  less  advanced  stage  of  distribution 
than  MHI's  LOT  in  the  home  maricet 
Accordingly.  MHI  maintains  that  the 
Department  should  calculate  a  LOT 
adjustment  to  MHI's  CV  in  the  form  of 
a  CEP  offset,  if  it  does  not  base  CV 
selling  expenses  and  profit  exclusively 
on  MHI's  home  maricet  sale  to  a  trading 
company. 

DOC  Position 

We  agree  with  the  petitioner.  In 
accordance  with  section  773(aKl)(B)(i) 
of  the  Act  and  the  SAA  accompanying 
the  URAA.  H.R.  Doc.  No.  316. 103d 
Cong..  2d  Sess.  at  829-831  (1994).  to  the 
extent  practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
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LOT  as  the  U.S.  8ale(s).  When  the 
Department  is  unable  to  find  sale(s)  in 
the  comparison  market  at  the  same  LOT 
as  the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  United  States  to 
foreign  market  sales  at  a  different  LOT. 
Pasta  from  Italy.  61  FR  at  30330-30331. 
The  LOT  of  NV  is  that  of  the  starting- 
price  sales  in  the  home  market.  When 
NV  is  based  on  CV,  the  LOT  is  that  of 
the  sales  fit>m  which  we  derive  SG&A 
.and  profit  

For  both  EP  and  CEP,  the  relevant 
transaction  for  LOT  is  the  sale  from  the 
exporter  to  the  importer.  While  the 
starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unafBliated 
buyer,  the  construction  of  the  EP  results 
in  a  price  that  would  have  been  charged 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  by  removing  from 
the  first  resale  to  an  independent  U.S. 
customer  the  expenses  specified  in 
section  772(d)  of  the  Act  and  the  profit 
associated  with  these  expenses.  Tliese 
expenses  represent  activities  undertaken 
by,  or  on  behalf  of,  the  affiliated 
importer  and,  as  such,  they  tend  to 
occur  after  the  transaction  between  the 
exporter  and  importer  for  which  we 
construct  CEP.  Because  the  expenses 
deducted  under  section  772(d)  of  the 
Act  represent  selling  activities  in  the 
United  States,  the  deduction  of  these 
expenses  normally  yields  a  different 
LOT  for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties,  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  af^liated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  LOT. 

In  order  to  determine  whether  foreign 
market  sales  are  at  a  different  LOT  than 
U.S.  sales,  the  E)epartment  examines 
whether  the  foreign  market  sales  have 
been  made  at  different  stages  in  the 
marketing  process,  or  the  equivalent, 
than  the  U.S.  sales.  The  marketing 
process  in  both  markets  begins  with 
goods  being  sold  by  the  producer  and 
extends  to  the  sale  to  the  final  user, 
regardless  of  whether  the  final  user  is  an 
individual  consumer  or  an  industrial 
user.  The  chain  of  distribution  between 
the  producer  and  the  final  user  may 
have  many  or  few  links,  and  the 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States 
this  is  generally  to  an  importer,  whether 
independent  or  afffiiated.  We  review 
and  compare  the  distribution  systems  in 
the  foreign  market  and  the  United 
States,  including  selling  functions,  class 
of  customer,  and  the  extent  and  level  of 
selling  expenses  for  each  claimed  LOT. 
Customer  categories  or  descriptions 
(such  as  trading  com[>any  or  end-user) 
are  useful  in  identifying  difiierent  LOTs, 


but  are  insufficient  to  establish  that 
there  is  a  difiierence  in  the  LOT  without 
substantiation.  An  analysis  of  the  chain 
of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
claimed  customer  classification  levels.  If 
the  claimed  customer  levels  are 
different,  the  selling  functions 
performed  in  selling  to  each  level 
should  also  be  different  Conversely,  if 
customer  levels  are  nominally  the  same, 
the  selling  functions  performed  should 
also  be  the  same.  Different  stages  of 
marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  LOT.  A 
different  LOT  is  characterized  by 
purchasers  at  difiierent  places  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them.  . 

When  sales  in  the  U.S.  and  foreign 
market  caimot  be  compared  at  the  same 
LOT.  an  adjustment  to  NV  may  be 
appropriate.  Section  773(a)(7)(A) 
provides  that,  after  making  all 
appropriate  adjustments  to  EP  or  CEP 
and  NV,  the  Department  will  adjust  NV 
to  account  for  differences  in  these  prices 
that  are  demonstrated  to  be  attributable 
to  differences  in  the  LOT  of  the 
comparison  sales  in  the  foreign  market. 

With  respect  to  the  CEP  ofeet,  the 
statute  also  permits  an  adjustment  to  NV 
if  it  is  compared  to  U.S.  sales  at  a 
different  LOT,  provided  the  NV  is  more 
remote  frx>m  the  factory  than  the  CEP 
sales,  and  we  are  unable  to  determine 
whether  the  difference  in  LOT  between 
CEP  and  NV  affects  the  comparabilify  of 
their  prices. 

This  latter  situation  can  occur  where 
there  is  no  foreign  market  LOT 
equivalent  to  the  U.S.  sales  level,  or 
where  there  is  an  equivalent  foreign 
market  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect  Where  different  functions  at 
different  LOTs  are  established  under 
section  773(a)(7)(A)(i),  but  the  data 
available  do  not  form  an  appropriate 
basis  for  determining  a  LOT  adjustment 
under  section  773(a)(7)(A)(ii),  the 
Department  will  make  a  CEP  offset 
adjustment  under  section  773(a)(7)(B), 
which  is  the  lower  of:  (1)  The  indirect 
selling  expenses  on  the  foreign  maricet 
sale;  or  (2)  indirect  selling  expenses 
deducted  from  the  CEP  starting  price 
under  section  772(d)(1)(D). 

In  applying  these  principles  to  the 
facts  in  this  case,  we  began  by  removing 
from  the  CEP  starting  price  the  expenses 
specified  in  section  772(d)  of  the  Act 
and  the  profit  associated  with  these 
expenses.  These  expenses  represent 


activities  undertaken  by.  or  on  behalf  of. 
MC/MIC  in  connection  with  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  In  this  regard,  we 
identffied:  direct  and  indirect  selling 
expenses  incurred  by  MIC  for  initial 
customer  contacts,  sales  negotiations, 
communications,  and  shipping  logistics 
in  the  United  States  to  the  unaffiliated 
customer,  installation-related  expenses 
incurred  by  MHI  in  the  United  States 
following  shipment  of  the  subject 
merchandise  to  the  unaffiliated  U.S. 
customer,  and,  indirect  selling  expenses 
incurred  by  MHIA  relating  to  U.S.  office 
maintenance  and  technical  supoort 

Next,  we  sought  to  compare  me 
distribution  systems  used  by  MHI  for  its 
U.S.  and  home  market  sales,  including 
selling  functions,  class  of  customer,  and 
the  extent  and  level  of  selling  expenses 
for  each  claimed  LOT.  In  reviewing  the 
selling  functions  performed  by  MHI  for 
both  the  U.S.  and  home  market  sales 
transactions,  we  considered  all  types  of 
selling  activities,  both  claimed  and 
tmclaimed.  that  had  been  performed.  As 
noted  above,  it  is  the  Depulment's 
pr^erence  to  examine  selling  functions 
on  both  a  qualitative  and  quantitative 
basis.  While  MHI  and  MC  provided 
information  on  the  nature  of  the  varying 
selling  functions  performed  for  the  sales 
transactions  in  both  the  U.S.  and  home 
markets,  respondents  did  not  provide 
the  Department  with  data  quantifying 
these  selling  activities.  Further,  at 
verification,  such  information  could  not 
be  derived  from  records  and  accounting 
systems  maintained  by  respondents  in 
the  ordinary  coiuse  of  business. 

When  we  examined  the  CEP 
transaction  between  MHI  and  MC/MIC. 
we  identified  the  following  selling 
functions  performed  by  MHI:  sales 
negotiation  and  bid  preparation; 
maintenance  of  sales  office;  technical 
specification  development  and 
monitoring;  parts  procurement 
activities;  shipping  arrangements: 
performance  testing;  and  warranfy 
extension.  When  we  reviewed  MHI's 
home  market  sales  during  the  POI.  we 
did  not  consider  the  one  sale  found  to 
be  outside  the  ordinary  course  of  trade 
(i.e.,  below  the  cost  of  production). 
Instead,  we  focused  upon  the  two 
remaining  sales  which  were  nominally 
made  at  different  customer  levels — that 
is,  trading  company  and  end-user. 
However,  when  we  analyzed  the  selling 
functions  at  both  levels,  we  found  that 
they  were  basically  the  same. 
Specifically,  MHI  performed  the 
following  selling  functions  in 
connection  with  both  home  market 
sales:  initial  customer  contact;  sales 
negotiation  and  bid  preparation; 
maintenance  of  sales  offices;  technical 
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specification  development  and 
monitoring;  parts  procurement 
activities;  shipping  arrangements;  and 
warranty  extension.  The  only  selling 
function  that  might  have  been  different 
between  the  two  sales  was  installation 
activity.  However,  we  have  treated  the 
expense  relating  to  installation  activity 
as  a  direct  selling  expense  for  which  we 
have  made  a  circumstances  of  sale 
adjustment  pursuant  to  section 
353.56(a)  of  our  regulations.  [See 
Memorandum  to  Case  File,  April  24, 
1997.) 

As  a  result  of  this  analysis,  we  have 
determined  that  an  examination  of 
MHI's  selling  functions  in  the  home 
market  does  not  validate  the  claimed 
customer  classification  levels. 
Therefore,  we  have  determined  that 
MHI's  home  market  sales  in  the 
ordinary  course  of  trade  are  not  made  at 
different  LOTs,  and  we  have  based  our 
calculation  of  SG&A  and  profit  for  CV 
upon  these  sales.  (See  "Constructed 
Value"  section  of  this  notice  for  more 
details.) 

Finally,  we  compared  the  LOT  of  the 
CEP  sale  to  the  LOT  of  CV.  Here,  again, 
we  found  no  significant  difierence. 
Indeed,  with  only  two  exceptions,  MHI 
did  perform  the  same  selling  functions 
on  its  home  market  sales  that  it  did  on 
its  CEP  transaction  with  MC/MIC.  These 
functions,  as  noted  above,  included: 
sales  negotiation  and  bid  preparation; 
maintenance  of  sales  office;  technical 
specification  development  and 
monitoring;  parts  procurement 
activities;  shipping  arrangements;  and 
warranty  extension.  The  only 
exceptions  concern  (1)  Initial  customer 
contact  and  (2)  performance  testing.  As 
explained  above,  initial  customer 
contact  for  the  CEP  sale  was  performed 
by.  or  on  behalf  of,  MC/MIC.  Therefore, 
thin  expense  (and  the  profit  associated 
with  it)  was  deducted  from  the  CEP 
starting  price  pursuant  to  section  772(d) 
of  the  Act.  In  cormection  with  its  home 
market  sales,  while  MHI  claimed  to 
have  performed  initial  customer  contact 
functions,  the  Department  was  unable  to 
verify  the  acciiracy  of  this  claim. 

With  respect  to  performance  testing 
conducted  for  the  CEP  transaction,  the 
expense  relating  to  this  selling  function 
ia  insignificant  when  compared  to  the 
total  sales  value  of  the  CEP  transaction 
(see  Memorandum  to  the  Case  File, 
dated  April  24, 1997).  This  difierence  in 
selling  fimction  between  the  U.S.  and 
home  markets  is,  therefore,  not 
significant  for  purposes  of  our  LOT 
analysis. 

In  conclusion,  our  analysis  of  the 
record  evidence  regarding  the 
distribution  systems  in  the  foreign 
market  and  the  United  States  (including 


selling  functions,  class  of  customer,  and 
the  extent  and  level  of  selling  expenses 
for  each  claimed  LOT)  does  not  reveal 
sufficient  differences  to  justify  either  a 
LOT  adjustment  or  a  CEP  offset 
Although  there  appear  to  be  differences 
associated  with  customer  categories, 
these  differences  are  not  borne  out  by  an 
analysis  of  the  selling  functions  for  the 
home  mariwt  and  CEP  sale,  which  are 
largely  the  same.  See  Gray  Portland 
Cement  and  Clinker  from  Mexico,  62  FR 
17148, 17155-58  (1997). 

Comment  5:  MC's/MIC's  Expenses 
and  Value  of  Non-Subject  Parts. 

The  petitioner  argues  that  all  actual 
expenses  incurred  by  MC/MIC  in  the 
U.S.  transaction  which  were  not 
deducted  in  the  preliminary 
determination  should  be  deducted  in 
the  final  determination  in  accordance 
with  section  772  (c)  and  (d)  of  the  Act 
These  expenses  include  U.S.  Customs 
duties  paid  by  MIC  and  selling  expenses 
incurred  by  MC/MIC  which  are 
associated  with  U.S.  economic  activity. 
In  addition,  the  petitioner  maintains 
that  the  Department  should  continue  to 
deduct  the  value  of  non-subject  parts 
from  the  CEP  starting  price  based  on  the 
amount  ultimately  charged  to  the  U.S. 
customer,  rather  than  MIC's  actual  costs 
because  there  is  no  evidence  that  the 
former  amount  was  not  at  arm's  length. 

MHI  argues  that  the  petitioner's 
suggested  adjustments  to  U.S.  price 
should  be  rejected  because:  (1)  CEP 
methodology  is  not  warranted  in  this 
case  for  the  reasons  it  explained  in 
Comment  2  above;  and  (2)  by  using  the 
MHI-to-MC  price  as  the  basis  for  starting 
price  and  thus  applying  EP 
methodology,  the  Department  would 
substantively  accommodate  the 
adjustments  proposed  by  the  petitioner. 
MHI  points  out  that  all  of  MC's/MIC's 
expenses  for  the  U.S.  sale  are  included 
in  the  difference  between  the  MHI's 
price  to  MC  and  MICs  price  to  the  U.S. 
customer. 

DOC  Position 

We  agree  with  the  petitioner,  in  part 
Based  on  our  decision  in  Comment  3 
above,  we  have  deducted  from  CEP  all 
actual  expenses  incurred  by  MC/MIC  in 
the  transaction,  including  U.S.  import 
duties,  selling  expenses  associated  with 
U.S.  economic  activify.  and  MIC's  cost 
of  non-subject  parts  from  the  CEP 
starting  price. 

Comment  6:  U.S.  Indirect  Selling 
Expenses  Incurred  in  Country  of 
Manufacture. 

The  petitioner  contends  that  certain 
items  that  were  reported  as  part  of 
MHI's  indirect  selling  expenses  were 
actually  directly  related  with  US  sales 
activities  and  as  such  should  be 


deducted  from  CEP.  The  petitioner 
identifies  those  items  as  pre-bid 
meetings,  travel,  and  salesman  visits. 
Because  the  nature  of  the  subject 
merchandise  in  this  investigation 
requires  technical  design  to  the 
customer's  specifications,  the  petitioner 
asserts  that  the  above-noted  selling 
expenses  incurred  by  MHI  were 
necessarily  attributable  to  the 
commercial  activity  in  the  United  States 
and,  therefore,  should  be  deducted 
accordingly.  To  support  this  assertion, 
the  petitioner  cites  Pasta  from  Italy.  61 
FR  at  30352.  In  the  absence  of 
information  sufficient  to  identify  these 
expenses  as  direct  expenses,  the 
petitioner  argues  that  the  Department 
should  reduce  CEP  by  MHI's  corporate 
indirect  selling  expense  rate,  or  at  a 
minimum,  deduct  all  of  the  Japanese 
indirect  selling  expenses  reported  by 
MHI. 

In  contrast.  MHI  asserts  that,  first,  it 
is  improper  fbr  the  petitioner  to  base  its 
argument  on  the  assumption  that  CEP 
methodology  is  warranted  in  this  case. 
Further.  MHI  asserts  that  it  is  the 
Department's  practice  to  deduct  from 
CEP  only  those  U.S.  selling  expenses 
actually  incurred  in  the  United  States. 
In  support  of  this  assertion,  MHI  cites  to 
the  CKspartment's  decisions  in  Calcium 
Aluminate  Flux  frtim  France.  61  FR 
40396,  40397  (August  2, 1996)  ("Flux 
from  France"),  and  Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 
from  Japan,  62  FR  5592  (February  6. 
1997)  ("Forklift  Trucks  from  Japan"). 
According  to  MHI,  there  is  no  evidence 
on  the  record  in  this  investigation 
which  connects  MHI's  reported  indirect 
selling  expenses  with  U.S.  economic 
activity. 

DOC  Position 

We  agree  with  petitioner  that  certain 
of  the  indirect  selling  expenses  incurred 
by  MHI  for  the  U.S.  sale  are  associated 
with  economic  activify  that  occurred  in 
the  United  States.  Specifically,  during 
verification,  we  identified  certain  pre- 
bid  expenses,  including  travel  expenses, 
that  are  appropriately  included  in  our 
deduction  of  CEP  expenses.  We  have 
accounted  for  these  expenses  in  our 
final  CEP  calculations.  (See  Calculation 
Memorandum.) 

Comment  7:  Other  Unclaimed 
Expenses. 

The  petitioner  argues  that  certain 
other  cUrect  selling  expenses  allegedly 
related  to  shipment  logistics  should  be 
deducted  on  the  grounds  that  they  are 
necessarily  attributable  to  U.S. 
economic  activity. 

MHI  disagrees.  It  contendl  that  the 
Department  verified  that  the  expenses  at 
issue  either  wfere  not  inciirred  or  were 
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properly  reported  as  part  of  cost  of 
production  for  the  U.S.  sale.  Therefore. 
MHI  asserts  that  no  deduction  to  CEP 
for  these  expenses  is  warranted. 

DOC  Position 

We  disagree  with  the  petitioner.  As 
MHI  correctly  points  out,  we  verified 
that  the  expenses  at  issue  either  were 
not  incurred  or  were  properly  reported 
as  part  of  cost  of  production  for  Uie  U.S. 
sale.  (See  March  11, 1997  MHI 
Verification  Report  at  32.)  Therefore,  we 
have  not  made  any  adjustments  to  CEP 
for  the  alleged  direct  selling  expenses. 

Comment  8:  Mitsubishi  Heavy 
Industries  America  (MHIA  Houston) 
Selling  Expenses. 

The  petitioner  asserts  that  MHI 
improperly  allocated  MHIA  Houston's 
reported  selling  expenses  over  both  U.S. 
and  non-U.S.  sales,  thereby  understating 
the  selling  expenses  incurred  by  MHIA 
Houston  for  the  U.S.  sale.  The  petitioner 
argues  that  MHIA  Houston's  selling 
expenses  should  be  allocated  over  total 
U.S.  sales  of  turbo-machinery  given  that 
a  significant  portion  of  MHIA  expenses 
were  allocated  to  such  sales  and  MHLA's 
small  size  effectively  precludes  it  from 
servicing  sales  in  non-U.S.  markets. 
Therefore,  the  petitioner  requests  that 
the  Department  reject  MHI's  allocation 
formula  and  allocate  MHIA  Houston's 
selling  expenses  over  U.S.  sales  only. 

MHI  disagrees,  arguing  that  the 
Department  verified  that  MHIA  Houston 
was  involved  in  sales  to  countries  other 
than  the  United  States.  According  to 
MHI,  while  the  market  for  turbo- 
machinery  is  worldwide,  Houston  is  a 
major  center  for  turbo-compressor 
manufacturers  and  plant  contractors. 
Therefore,  it  is  not  unusual  for  meetings 
to  take  place  in  Houston  for  sales  of 
turbo-machinery  to  both  U.S.  and  non- 
U.S.  markets.  Based  on  these  factors. 
MHI  asserts  that  its  allocation 
methodology  for  MHIA  Houston's 
selling  expenses  is  reasonable  and 
accurate,  and  should  be  accepted  for  the 
final  determination. 

DOC  Position 

We  agree  with  MHI.  At  verification, 
we  reviewed  documentation  showing 
that  MHIA  was  involved  in  technical 
support  activities  relevant  to  both  U.S. 
and  non-U.S.  sales.  We  also  verified  the 
accuracy  and  completeness  of  the 
indirect  selling  amount  reported  by 
MHI.  (See  March  11, 1997  MHI 
Verification  Report  at  30.)  Therefore,  we 
have  deducted  MHIA's  indirect  selling 
expenses. 

Comment  9:  U.S.  Credit  Expense. 


A.  General  Calculation  Methodology 

The  petitioner  asserts  that  the 
Department  should  reject  the  portion  of 
MHI's  ckimed  U.S.  credit  expense 
which  reflects  credit  income  for 
payment  received  prior  to  shipment 
(i.e.,  progress  payment)  and.  for 
purposes  of  the  final  determination, 
calculate  credit  expense  equal  to  the 
corporate  interest  rate  multiplied  by  the 
final  payment  amounts  times  the 
number  of  days  between  shipment  and 
payment,  divided  by  the  number  of  days 
in  the  calendar  year  (i.e.,  365). 
According  to  the  petitioner,  the  progress 
payments  on  which  MHI's  reported 
credit  income  is  based  are  improperly 
characterized  by  MHI  as  a  negative 
credit  expense;  rather,  these  payments 
are  a  form  of  working  capital  financing. 
Further,  citing  Cellufar  Mobile 
Telephones  and  Subassemblies  fit>m 
Japan.  50  FR  45.447.  45.455  (October  31. 
1995),  the  petitioner  argues  that  the 
Department  does  not  include  progress 
payments  received  in  its  calculation 
without  evidence  of  interest  revenue 
resulting  frxim  these  payments.  The 
petitioner  notes  that  oidy  if  the 
Department  considers  the  cost  to  MHI  of 
financing  EPGTS  as  work-in-process 
during  the  period  between  the  dates  of 
sale  and  shipment  should  the 
Department  offset  that  cost  with  the 
interest  income  imputed  for  progress 
payments. 

MHI  and  MC  request  that  the 
Department  continue  to  calculate  MHI's 
credit  expense  for  the  U.S.  sale 
inclusive  of  the  pre-shipment  credit 
income  at  issue.  According  to  MHI,  the 
inclusion  of  imputed  credit  benefit  for 
payments  received  prior  to  shipment 
and  imputed  credit  expense  for 
payments  received  after  shipment 
reflect  MHI's  total  cost  of  extending 
credit  to  its  U.S.  customer.  MHI  asserts 
that  if  the  Department  were  to  calculate 
credit  as  the  petitioner  suggests,  it 
would  result  in  a  credit  expense 
adjustment  that  fails  to  fairly  measure 
MHI's  opportunify  cost  of  extending 
credit  to  the  U.S.  versus  home  market 
customers.  MHI  explains  that,  in  this 
instance,  the  payment  terms  for  the  U.S. 
sale  require  the  U.S.  customer  to  make 
advance  payments  (or  progress 
payments)  prior  to  the  shipment  of 
merchandise  while  payment  terms  for 
home  maricet  sales  do  not  require  pre- 
shipment  or  progress  payments. 
According  to  MHI.  failure  to  include 
both  payments  received  before  and  after 
shipmrait  of  merchandise  would  ignore 
the  payment  terms  specific  to  the  U.S. 
sale.  Additionally.  MHI  points  out  that 
the  petitioner  fails  to  recognize  that 
MHI's  cost  of  financing  production  is 


comparable  for  both  its  U.S.  and  home 
market  sales.  Because  MHI  incurs  its 
production  costs  for  both  U.S.  and  home 
market  sales  in  yen.  MHI  asserts  that  the 
imputed  cost  of  financing  these  sales 
would  be  comparable.  Thus,  MHI 
maintains  that  the  calculation 
methodology  adopted  by  the 
Department  in  the  preliminary 
determination,  but  for  Ae  short-term 
interest  rate  used  (see  Comment  9(B) 
below),  correctly  measures  MHI's 
opportunify  cost  of  extending  credit  on 
behalfofits  U.S.  sale. 

MC  also  disagrees  with  the  petitioner, 
arguing  that  the  Department  considers 
production  costs  in  its  credit  expense 
analysis  only  when  the  terms  of  sale  call 
for  the  payment  of  significant  capital 
outlays  (up-frt}nt)  prior  to  production 
and  shipment,  which  did  not  happen  in 
the  case  of  the  U.S.  sale.  Further.  MC 
takes  issue  with  the  petitioner's 
argument  that  a  credit  income 
adjustment  is  allowed  only  if  interest 
revenues  on  pre-shipment  payments 
were  obtained,  maintaining  that 
imputed  credit  expense  amounts  are 
calculated  regardless  of  the  presence  or 
absence  of  actual  borrowings. 

DOC  Position 

We  agree  with  respondents  and  have 
calculated  U.S.  imputed  credit  expenses 
inclusive  of  the  credit  income  at  issue 
in  the  final  determination. 

The  intent  of  making  a  circumstances 
of  sale  adjustment  for  imputed  credit 
expenses  incurred  in  the  U.S.  and 
comparison  markets  is  to  adjust  for 
differences  in  the  payment  terms 
extended  to  customers  in  the  two 
different  markets.  In  this  case,  ignoring 
the  imputed  credit  income  in  the 
calculation  of  U.S.  credit  expense  would 
result  in  a  credit  expense  adjustment 
which  would  fail  to  accurately  measure 
MHI's  opportunify  cost  of  extending 
credit  to  U.S.  versus  home  market 
customers.  We  note  that  the  Department 
has  calculated  credit  using  both  pre- 
and  post-shipment  payments  in  past 
cases  involving  large,  customized 
equipment  widi  relatively  long 
production  periods.  (See  Mechanical 
Transfer  Prases  from  JapaiL-  Final 
Results  of  Administrative  Review.  61  FR 
52.910. 52.914  (1996).)  In  certain  other 
past  cases  such  as  LNPPS  from  Japan, 
the  Department  has  determined  it  to  be 
appropriate  to  ofEset  production 
finanring  costs  with  progress  pa3rments. 
as  suggested  by  the  petitioner,  because 
there  were  muiltiple  progress  payments 
relevant  to  sales  in  both  the  U.S.  and 
comparison  maricet  and  an  unusually 
long  production  period  associated  with 
the  subject  merchandise.  In  this  case, 
however,  only  one  progress  payment 
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was  made  for  a  relatively  small  portion 
x){  the  total  contract  price,  the 
production  period  was  not  unusually 
long  [i.e.,  approximately  one  year),  and 
no  progress  payments  eire  applicable  to 
MHI's  home  market  sales  made  during 
thePOI. 

Therefore,  we  have  determined  that 
there  is  no  need  to  use  an  alternative 
calculation  methodology  which  would 
offset  credit  income  associated  with 
progress  payments  with  production 
Gnancing  costs  or  one  that  would 
exclude  credit  income  altogether  from 
the  calculation. 

B.  Short-term  Interest  Rate 

MHI  argues  that  in  calculating 
imputed  credit  expenses  for  the  U.S. 
sale  the  Department  should  use  the 
actual  cost  of  the  short-term  borrowing 
reported  by  MHI.  MHI  maintains  that 
the  Department's  decision  in  the 
preliminary  determination  to  use  a 
dollar-denominated  short-term  interest 
rate  appears  to  be  an  automatic 
application  of  matching  the  currency  of 
the  interest  rate  used  to  the  currency  of 
the  sale.  According  to  MHI,  this 
approach  does  not  conform  with 
economic  rationale  in  this  case  where 
most  of  MHI's  short-term  debt  was 
denominated  in  yen.  In  support  of 
recalculating  U.S.  credit  expense  using 
the  interest  rate  based  on  yen- 
denominated  borrowings,  MHI  cites  to 
(1)  LMJr-La  MetalU  Industriale.  S.p^.  v. 
United  States.  912  F.2d.  455  (Fed.  Cir. 
1990)  (LM7)  in  favor  of  using  the  interest 
rate  for  imputed  credit  calculations  that 
is  in  accordance  with  "conunercial" 
reality,  and  (2)  United  Engineering  Sr 
Forging  v.  United  States,  779  F.  Supp. 
1375  (CL  Infl  Trade  1991),  affd.  996 
F.2d.  1236  (Fed.  Cir.  1993)  (United 
Engineering)  in  favor  of  using  the  lowest 
rate  at  which  the  respondent  has 
borrowed  or  to  which  respondent  has 
access.  Therefore,  MHI  requests  that  the 
Department  use  the  lowest  interest  rate 
to  which  the  respondent  would  have 
access,  i.e..  the  reported  yen- 
denominated  interest  rate,  in  calculating 
the  imputed  U.S.  credit  expense  in  the 
final  determination. 

Further,  MHI  takes  issue  with  the 
Department's  reliance  on  the  rationale 
outlined  in  LNPFs  from  Japan  for  using 
a  dollar-denominated  short-term  interest 
rate  in  the  preliminary  determination  of 
this  case.  MHI  asserts  that  the 
Department's  reasoning  for  the  use  of 
such  a  rate  captiires  the  value  of  the 
credit  to  the  customer,  rather  than  the 
cost  to  the  seller  of  extending  credit, 
which  is  contrary  to  the  calculation  of 
the  LTFV  margin  which  is  made  from 
the  seller's  perspective.  Specifically. 
MHI  states  that  if  the  Department  is 


attempting  to  measure  the  value  of  the 
theoretical  loan  from  the  seller  to  the 
buyer  during  the  period  between 
shipment  and  payment  from  the  buyer's 
perspective,  then  the  interest  rate  used 
should  be  the  rate  in  which  The 
receivable  is  denominated.  However, 
because  the  antidumping  law  seeks  to 
calculate  a  dumping  margin  based  on 
the  seller's  expenses,  MHI  maintains 
that  the  rate  in  which  the  receivable  is 
denominated  is  irrelevant  Instead,  MHI 
argues  that  the  Department  must 
calculate  the  cost  of  this  theoretical  loan 
from  the  seller's  perspective.  To  do  so, 
MHI  contends  that  the  Department  must 
examine  MHI's  actual  cost  of  capital, 
which  in  this  case  is  denominated  in 
yen. 

The  petitioner  argues  that  the 
Department  correctly  applied  a  U.S. 
dollar-denominated  interest  rate  to 
compute  MHI's  imputed  credit  expense 
on  the  U.S.  sale.  The  petitioner  asserts 
that  the  UWdecision  on  which  MHI 
relies  was  based  on  whether  the  chosen 
interest  rate  comports  with  "usual  and 
reasonable  commercial  behavior." 
Therefore,  the  petitioner  argues  that  it  is 
necessary  to  consider  the  circumstances 
as  a  whole  and  not  merely  conclude  that 
the  lowest  interest  rate  should  be  used. 
According  to  the  petitioner,  the 
circumstances  in  this  investigation  are 
as  follows:  (1)  The  foreign  producer  has 
borrowings  in  U.S.  dollars;  (2)  the  U.S. 
sale  is  in  U.S.  dollars:  and  (3)  over  one 
year  elapses  between  the  date  of 
shipment  and  the  date  of  payment. 
Based  on  these  conditions,  the 
petitioner  finds  it  reasonable  to  use  a 
U.S.  dollar-denominated  rate  for 
purposes  of  calculating  U.S.  credit 
expense.  In  support  of  its  argument,  the 
petitioner  cites  LNFPs  from  Japan. 

DOC  Position 

We  agree  with  the  petitioner  and  have 
calculated  U.S.  credit  expense  based  on 
the  U.S.  dollar-denominated  interest 
rate  in  the  final  determination.  As  noted 
in  the  final  determination  of  LNPPs 
from  Japan  (61  FR  38160),  when  sales 
are  made  in,  and  future  payments  are 
expected  in.  a  given  cunency,  the 
measure  of  a  company's  extension  of 
credit  should  generally  be  based  on  an 
interest  rate  tied  to  the  currency  in 
which  its  receivables  are  denominated, 
as  the  seller  is  effectively  lending  to  its 
purchaser  in  that  currency.  (See  also 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Coimtry  Tubular 
Goods  from  Austria.  60  FR  33551,  33555 
Oune  28, 1995).)  Indeed,  in  the  present 
case,  the  Department  verified  that  MHI 
had  U.S.-denominated  short-term 
borrowings,  the  existence  of  which 
indicates  the  ability  and  preparedness  of 


MHI  to  support  its  EPGTS  activities 
which  result  in  U.S.  dollar-denominated 
revenues  by  borrowing  in  U.S.  dollars. 
Consequently,  the  Department's 
approach  is  consistent  with  LM7. 
Further,  contrary  to  respondent's 
suggestion,  such  an  approach  does  not 
capture  the  value  of  the  credit  extended 
to  the  customer  instead  of  the  cost  of 
extending  credit  to  the  seller.  Rather, 
the  cost  calculated  is  the  cost  to  MM. 
matching  its  dollar-denominated 
borrowing  rate  to  its  dollar-denominated 
receivables.  Whether  or  not  this  also 
reflects  the  value  to  the  buyer  is 
irrelevant.  Therefore,  there  is  no  basis  to 
depart  frtjm  the  Department's  well- 
established  practice. 

Comment  10:  Circiunstances  of  Sale 
Adjustment  for  Home  Market  Credit 
Expenses. 

MHI  argues  that  in  the  preliminary 
determination,  the  Department  failed  to 
make  a  circumstances  of  sale  adjustment 
for  home  market  imputed  credit 
expenses.  Specifically,  MHI  asserts  that 
the  Department  reduced  the  CEP  by  the 
amount  of  imputed  credit  expenses 
related  to  MHI's  U.S.  sale,  but  did  not 
make  a  corresponding  adjustment  for 
home  market  credit  expenses  by 
subtracting  the  reported  home  market 
credit  expense  frxjm  CV.  MHI  asserts 
that  CV  profit  includes  all  items  in  the 
home  market  price  that  are  not 
otherwise  included  in  CV.  MHI  reasons 
that  since  imputed  credit  expense  is 
included  in  the  home  market  price,  it  is 
included  in  the  calculation  of  CV 
through  a  combination  of  interest 
expense  and  home  market  profit. 
Therefore.  MHI  contends  that  in  order  to 
ensure  a  fair  value  comparison,  the 
home  market  credit  expense  should  be 
subtracted  frt>m  CV  as  a  circumstance  of 
sale  adjustment.  MHI  cites  LNPPS  from 
Japan  to  support  its  contention. 

The  petitioner  contends  that  no  such 
circumstances  of  sale  adjustment  is 
appropriate  when  NV  is  based  on  CV. 
Citing  LNPPS  from  Japan,  the  petitioner 
also  argues  that  because  imputed  credit 
is,  by  its  nature,  not  an  actiiial  expense 
that  would  be  included  in  the 
calculation  of  CV  in  accordance  vrith 
section  773(2)(A)  of  the  Act,  there  is  no 
basis  for  an  adjustment  to  CV  for  this 
imputed  expense. 

DOC  Position 

We  agree  with  MHI.  While  we  would 
not  add  an  amount  for  imputed  credit 
expenses  in  the  calculation  of  CV 
pursuant  to  section  773(e)(2)(A)  of  the 
Act.  such  expenses  are  reflected  in  the 
calciilation  of  CV  profit  and  interest 
expense.  Under  the  URAA,  for  CV,  the 
statute  provides  that  SGftA  be  based  on 
actual  amounts  incurred  by  the  exporter 


for  production  and  sale  of  the  foreign 
like  product  (see  section  773(e)  of  the 
Act).  After  calculating  CV  in  accordance 
with  the  statute,  we  have,  in  essence,  a 
NV.  Consistent  with  section  773(a)(8)  of 
the  Act,  adjustments  to  NV  are 
appropriate  when  CV  is  the  basis  for 
NV. 

The  Department  uses  imputed  credit 
expenses  to  measure  the  effect  of 
specific  respondent  selling  practices  in 
the  United  States  and  the  comparison 
market.  Therefore,  we  have  deducted 
from  CV  home  market  imputed  credit 
expenses  as  a  circumstances-of-sale 
adjustment  in  the  calculation  of  NV. 
(See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  from  France  et 
al.;  Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081. 
2119-2120  (January  15, 1997).) 
Specifically,  we  deducted  an  amount  for 
home  market  imputed  credit  expense 
based  on  a  ratio  of  imputed  credit 
expenses  incurred  on  home  market  sales 
made  in  the  ordinary  course  of  trade  to 
corresponding  sales  revenue. 

Comment  1 1 ;  Currency  Conversion. 

The  petitioner  contends  that  the 
exchange  rate  used  in  the  preliminary 
margin  calculation  was  erroneously  a 
"sustained  movement  rate"  and  not  the 
official  exchange  rate  in  effect  on  the 
date  of  the  U.S.  sale  as  stated  in  the 
Department's  preliminary  determination 
notice.  According  to  the  petitioner,  the 
Department  should  not  automatically 
apply  the  "mechanical  formula,"  as 
outlined  in  the  Department's  Policy 
Bulletin  96-1:  Currency  Conversions  (61 
FR  9434.  March  8. 1996)  ("Policy 
Bulletin  96-1"),  which  results  in  the 
sustained  movement  rate  in  this  case, 
because  the  sustained  movement  rate  is 
not  suited  for  cases  where  sales  are  few 
and  sporadic.  Rather,  according  to  the 
petitioner,  it  is  better  suited  for 
continuous  sales  of  commodities  from  a 
price  list  or  based  on  periodic  price 
negotiations.  In  this  investigation,  the 
petitioner  notes  that  the  subject 
merchandise  is  not  sold  continuously 
from  a  price  list  or  aimual  supply 
contracts;  EPGTS  are  sold  one  at  a  time, 
and  only  few  sales  are  made  in  any 
given  period.  Under  these 
circumstances,  the  petitioner  asserts 
that  the  parties  involved  in  the 
transaction  of  such  merchandise  are 
aware  of  the  exchange  rates,  the 
currency  used  in  the  transaction,  and 
the  prospect  of  hedging  in  order  to 
reduce  the  risk  of  changes  in  the 
exchange  rate  between  the  date  of  sale 
and  date  of  shipment.  Therefore,  the 
petitioner  urges  the  Department  to 
revise  the  currency  conversion  formula 
accordingly  to  reflect  the  actual 
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exchange  rate  in  efiisct  on  the  date  of  the 
U.S.  sale  in  the  final  determination. 
MHI  disagrees  with  the  petitioner, 
arguing  that  the  petitioner's  description 
of  the  Department's  currency  conversion 
methodology  is  limited  to  the 
Department's  method  fcv  identifying 
exchange  rate  fluctuations.  In  the  case  of 
sustained  movement,  MHI  states  that 
the  Department  allows  at  least  60  days 
for  exporters  to  adjust  their  prices. 
Further,  MHI  notes  that  nei&er  the  Act. 
the  SAA,  the  legislative  history,- nor 
Policy  Bulletin  96-1,  limits  the 
sustained  movement  rule  to  scenarios 
with  high  volume  sales  or  numerous 
transactions. 

DOC  Position 

We  agree  with  MHI,  and  made  all 
currency  conversions  into  U.S.  dollars 
using  the  sustained  movement  rate 
which  resulted  from  the  methodology 
described  in  Policy  Bulletin  96^1.  As 
explained  below,  we  do  not  believe  that 
the  facts  in  this  case  warrant  departure 
from  this  methodology.  We  note  that  the 
sustained  movement  rate  was  also 
appropriately  used  in  the  Department's 
preliminary  calculations,  but  the 
Department  incorrectly  described  it  as 
the  official  exchange  rate  in  effect  on  the 
date  of  the  U.S.  sale  in  its  notice  of 
preliminary  determination. 

Section  773(A)  of  the  Act  provides 
that  the  Department  will  convert  foreign 
currencies  on  the  date  of  the  U.S.  sale, 
subject  to  certain  exceptions.  Those 
exceptions  require  the  Department  to 
ignore  "fluctuations"  in  the  exchange 
rate  and  to  provide  respondent(s)  in  an 
investigation  at  least  60  days  to  adjust 
prices  after  a  "sustained  movement"  in 
the  exchange  rate.  Because  neither  the 
Act.  the  Antidumping  Agreement 
(Agreement  on  Implementation  of 
Article  VI.  GATT  1994)  nor  the 
Department's  proposed  regxilations 
provide  detail  on  defining  fluctuations 
or  sustained  movements,  we  designed 
the  exchange  rate  model  described  in 
Policy  Bulletin  96-1  in  order  to:  1) 
Implement  the  statutory  requirements  in 
a  timely  fashion;  2)  ensure  that  all 
exporters,  when  they  set  their  U.S. 
prices  and  whether  under  order  or  not, 
can  know  with  certainty  the  daily 
exchange  rate  the  Department  will  use 
in  a  dumping  analysis;  and  3)  capture 
the  model  in  simple  computer  code  to 
reduce  administrative  burdens  in 
monitoring  exchange  rates.  Having  used 
this  model  for  at  least  one  year,  it 
remains  our  intention  now  to  evaluate  it 
based  on  our  experience  and  public 
comments  that  we  have  received. 
However,  we  will  continue  to  use  the 
current  model  imtil  our  evaluation  is 
complete. 


The  model  classifies  each  daily  rate  as 
"normal"  or  "fluctuating"  based  on  a 
"benchmark"  rate.  The  benchmark  is  a 
moving  average  of  the  actual  daily 
exchange  rates  for  the  eight  consecutive 
weeks  immediately  prior  to  the  date  of 
the  actual  daily  exchange  rate  to  be 
classffied.  Whenever  the  actual  daily 
rate  varies  from  the  benchmark  rate  by 
more  than  two-and-a-quarter  percent, 
the  actual  daily  rate  is  classffied  as 
fluctuating.  If  within  two-and-a-quarter 
percent,  the  actual  daily  rate  is 
classified  as  normal.  Actual  daily  rates 
classified  as  normal  are  the  official 
exchange  rate  for  that  day.  However, 
when  an  actual  daily  rate  is  classifiml  as 
fluctuating,  the  benchmark  rate  is  the 
official  rate  for  that  day. 

Whenever  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  ofbenchmaA  rates  by  more 
than^ve  percent  for  eight  consecutive 
weeks  (the  recognition  period),  the 
model  classifies  the  exchange  rate 
change  as  a  sustained  movement 
During  the  eight  week  recognition 
pOTiod,  the  model  continues  to  classify 
each  daily  rate  as  normal  or  fluctuating 
and  to  substitute  the  benchmark  rate  for 
the  actual  daily  rate  when  the  daily  rate 
is  fluctuating. 

When  a  sustained  movement  is 
identffied  in  the  Department's  exchange 
rate  model,  increasing  the  value  of  a 
foreign  currency  in  relation  to  the 
dollar,  as  in  the  instant  case, 
respondents  imder  an  investigation  are 
given  60  calendar  days  to  correct  their 
prices  in  order  to  mitigate  against 
distortions  to  the  Department's 
antidumping  analysis  that  may  be 
caused  by  sustained  movement  in  the 
exchange  rate.  The  60-day  grace  period 
is  meant  to  apply  to  all  respondents  in 
a  variety  of  industries,  irrespective  of 
the  volume  or  number  of  their 
transactions  in  any  given  period.  This 
60-day  grace  period  begins  on  the  first 
day  after  the  recognition  period.  During 
that  period,  the  official  rate  in  effect  on 
the  last  day  of  the  recognition  period 
will  be  the  official  rate  in  investigations. 

In  this  case,  the  actual  date  of  uie  U.S. 
sale  fell  within  the  60-day  adjustment 
period  previously  described.  On  April 
26, 1995,  all  of  the  Department's  criteria 
for  a  sustained  movement  were  met,  and 
the  Department  found^hat  a  sustained 
movement  had  occurred.  As  a  result,  all 
official  exchange  rates  between  April 
26, 1995,  and  June  26, 1995,  including 
the  rate  on  the  date  of  the  U.S.  sale, 
were  held  at  the  April  26,  1995,  rate. 

We  have  no  basis  on  which  to  depart 
from  our  current  methodology.  Further, 
the  petitioner's  suggestion  that  the 
model  should  differentiate  the  exchange 
rate  used  based  on  a  respondent's 
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volume  or  number  of  transactions 
necessarily  implies  that  the  Department 
would  be  required  to  develop  an 
exchange  rate  model  on  a  case-specific 
basis.  We  do  not  agree  that  this  would 
be  appropriate.  In  addition,  it  would 
unnecessarily  increase  administrative 
burdens  on  the  Department  and  on" 
parties  interested  in  monitoring  the 
exchange  rates  used  by  the  Department 
in  its  antidumping  analysis. 

Comment  12:  Treatment  of  the  Home 
Market  Sale  Made  at  a  Below-Cost  Price. 
MHI  contends  that  section  773(b)(1)  of 
the  Act  does  not  permit  the  Department 
to  conduct  a  sales-below-cost 
investigation  solely  to  recalculate  CV 
profit  MHI  asserts  that  such  an 
investigation  may  be  pursued  only  as  a 
mechanism  to  reject  below-cost  home  or 
third  country  market  sales  as  the  basis 
for  a  price  comparison.  MHI  allows  that 
while  the  CV  profit  calculation  m^  be 
considered  to  be  part  of  the 
"determination  of  NV,"  section 
773(b)(1)  of  the  Act  requires  the 
rejection  of  below-cost  sales  before  the 
Department  can  resort  to  CV.  Moreover, 
according  to  MHI,  the  discussion  of  NV 
at  section  773(b)(1)  of  the  Act  addresses 
only  home  and  third  country  market 
sales,  and  not  CV.  Because  the 
Department  based  its  antidumping 
analysis  on  CV  and  not  on  HM  prices. 
MHI  maintains  that  it  was  inappropriate 
for  the  Department  to  conduct  a  sales- 
below-cost  investigation. 

Petitioner  urges  the  Department  to 
follow  the  methodology  that  it  used  in 
the  preliminary  determination  of  this 
case  and  exclude  from  the  CV  profit 
computation  all  HM  sales  made  by  MHI 
at  below-cost  prices.  Petitioner  asserts 
that  uothing  in  the  statute.  SAA.  or 
agency  practice  suggests  that  the 
Department  may  use  below-cost  sales  as 
the  basis  for  CV  profit  According  to 
petitioner,  section  773(a)(4)  of  the  Act 
establishes  CV  as  a  type  of  NV.  In 
computing  CV.  the  statute  directs  the 
Department  to  include  an  amoimt  for 
profit  based  on  the  actual  amounts 
realized  by  the  producer  in  connection 
with  home  market  sales  of  the  foreign 
like  product  Petitioner  notes  that  where 
home  market  sales  were  made  at  below- 
cost  prices,  section  773(b)(1)  of  the  Act 
provides  that  the  Department  exclude 
such  sales  from  itS  determination  of  NV. 
Thus,  petitioner  concludes  that  because 
CV  is  a  type  of  NV  and  the  profit  from 
home  maricet  sales  is  a  factor  in 
computing  CV.  the  exclusion  of  below- 
coet  sales  under  section  773(b)(1)  must 
apply  to  home  market  sales  used  as  the 
basis  for  CV  profit  in  the  Department's 
antidiunping  analysis.  Petitioner  adds 
that,  under  MHI's  interpretation  of  the 
statute,  the  Department  would  be 


precluded  fit)m  determining  whether 
home  market  sales  (and  the  profits  from 
such  sales)  were  made  within  the 
ordinary  course  of  trade  in  all  cases 
where  such  sales  are  not  sufficienUy 
similar  to  U.S.  sales  to  allow  for  a  price- 
based  NV. 

DOC  Position 

We  agree  with  the  petitioner  that  the 
Department  has  the  authority  to  conduct 
a  sales-below-cost  investigation 
regardless  of  whether  the  HM  prices  are 
used  as  the  basis  for  a  price-based  NV 
or  solely  for  the  CV  profit  calculation. 
At  the  beginning  of  this  case,  we 
determined  that  each  EPGTS  sold  in  the 
home  and  U.S.  markets  during  the  POI 
was  manufactured  to  custom 
specifications  for  a  unique  application 
and,  thus,  would  be  too  dissimilar  to 
permit  a  price-to-price  comparison 
between  the  subject  merchandise  sold  in 
the  United  States  and  the  foreign  like 
product  sold  in  Japan.  Therefore,  we 
determined  that  the  NV  should  be  based 
on  CV  in  accordance  with  section 
773(aK4)oftheAct 

Section  773(e)(2KA)  of  the  Act  directs 
the  Department  to  include  in  CV  an 
Amount  for  profits  earned  frt)m  sales  of 
the  foreign  like  product  in  the  ordinary 
course  of  trade  and  for  consumption  in 
the  foreign  country.  The  Act  also  states, 
at  section  771(15).  that  below-cost  sales 
made  within  an  extended  period  of  time 
and  in  substantial  quantities  are 
considered  outside  the  ordinary  course 
of  trade.  Therefore,  in  cases  where  the 
petitioner  provides  the  Department  with 
reasonable  grounds  to  believe  or  suspect 
that  the  foreign  like  product  forming  the 
basis  for  CV  profit  was  sold  at  below- 
cost  prices,  we  will  conduct  a  cost 
investigation  and  will  exclude  those 
sales  determined  to  be  outside  the 
ordinary  course  of  trade. 

Comment  13:  Reasonable  grounds  to 
believe  or  suspect  that  home  market 
sales  were  made  at  below-cost  prices. 

MHI  argues  that  the  Department 
lacked  reasonable  grounds  to  believe  or 
suspect  that  sales  were  made  at  prices 
below  their  cost  of  production  prior  to 
initiating  its  sales  below-cost 
investigation.  MHI  contends  that  the 
Department  was  mistaken  in  its 
characterization  of  MHI's  post-cost 
allegation  adjustments  as  new  factual 
information.  MHI  insists  that  its 
November  22, 1996  rebuttal  simply 
proved  that  petitioner's  analysis  was 
incorrect  and  that  the  data  used  by  MHI 
in  the  rebuttal  was,  or  could  be, 
supported  by  reference  to  its  previously 
submitted  questionnaire  responses.  MHI 
asserts  that  it  is  incumbent  upon  the 
Department  to  specifically  and  precisely 
idaitiiy  the  new  {actual  information  in 


MHI's  rebuttal.  MHI  claims  that  the 
Department's  position  that  MHI 
submitted  new  factual  information 
regarding  the  aggregate  profitability  of 
its  HM  sales  is  far  to  vague  for  a 
reviewing  court  to  determine  whether 
the  Department  correctiy  applied  its 
own  policy. 

Petitioner  claims  that  despite  MHI's 
November  22, 1996  rebuttal  of 
petitioner's  below-cost  sales  allegation, 
the  Department  had  reasonable  groimds 
to  suspect  a  below-cost  sale  had  been 
made  in  the  HM.  Petitioner  states  that 
in  its  rebuttal,  MHI  maintained  that 
petitioner  had  committed  a  "simple 
methodological  error"  in  its  sales- 
below-cost  allegation.  Petitioner  argues 
that  MHI's  rebuttal,  rather  than 
establishing  that  petitioner  committed  a 
methodological  error,  reveals  that  MHI 
reallocated  production  costs  among  the 
HM  contracts  in  such  a  manner  that 
each  HM  sale  was  shown  to  have  been 
made  at  a  profit  Further,  petitioner 
asserts  that  MHI's  subsequent  January  1. 
1997  reallocation  of  production  costs 
and  concession  that  the  sale  in  question 
was  below  cost  refutes  any  argument 
that  the  Department's  rejection  of  the 
below-cost  sale  was  unreasonable. 
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We  disagree  with  MHI.  The 
information  provided  by  petitioner  in  its 
sales-below-cost  allegation  provided 
reasonable  grounds  for  us  to  believe  or 
suspect  that  MHI  had  sold  the  foreign 
like  product  at  a  price  that  was  less  than 
the  company's  cost  of  production. 
Moreover,  contrary  to  MHI's  claims,  the 
data  provided  in  its  November  22,  1996 
rebuttal  comments  constituted  new 
factual  information  which  we  do  not 
consider  in  making  our  determination  to 
initiate  a  sales-below-cost  investigation. 
Although  the  aggregate  profitability  of 
all  home  market  sales  (reported  in  the 
third  coliunn  of  figures  of  Attachment  1 
of  MHI's  November  22. 1996,  rebuttal) 
had  been  submitted  in  MHI's  November 
12. 1996,  submission,  the  revised 
aggregate  profitability  of  only  home 
market  sales  1  and  2  (reported  in  the 
third  column  of  figures  of  Attachment  1 
of  MHI's  November  22, 1996,  rebuttal) 
included  cost  adjustments,  resulting  in 
revised  profits.  The  data  in  this  column 
represents  new  information  which  was 
not  previously  on  the  record. 

bnport  Administration  Policy  Biilletin 
94.1  sets  forth  the  Department's  practice 
with  respect  to  new  factual  information 
submitted  by  respondents  subsequent  to 
the  filing  of  a  cost  allegation  by 
petitioners  or  other  interested  parties. 
The  Bulletin  states  that  the  Department 
disregards  any  new  information 
regarding  the  actual  costs  of  production 


where  such  information  is  used  to  rebut 
portions  of  an  allegation.  As  noted  in 
the  Policy  BuUetiUrthe  [department's 
purpose  in  reviewing  the  sufBciency  of 
an  allegation  is  not  to  determine  if  sales 
were  in  fact  made  at  below-cost  prices. 
Instead,  the  Department  must  decide 
whether,  based  on  the  information 
available  to  the  petitioner  at  the  time  of 
the  allegation,  there  is  sufficient  reason 
to  believe  that  below-cost  sales  exist. 

Comment  14:  Home  market  sales 
made  outside  the  ordinary  course  of 
trade. 

Petitioner  claims  that  the  SAA  is  clear 
that  below-cost  sales  are  outside  the 
ordinary  course  of  trade  for  purposes  of 
calculating  profit  for  CV.  Petitioner  cites 
the  SAA  and  Section  773(e)(2)(A)  of  tiie 
Act  as  establishing  that: 

(1)  CV  profit  is  to  be  calculated  based 
on  sales  in  the  ordinary  course  of  trade; 

(2)  The  Department  may  ignore  sales 
that  it  disregards  as  a  basis  for  NV,  such 
as  below-cost  sales;  and 

(3)  Unlike  current  practice,  in  most 
cases,  the  Department  would  use 
profitable  sales  as  the  basis  for 
calculating  CV  profit. 

Petitioner  argues  that  section  771(15) 
of  the  revised  act  defines  the  ordinary 
course  of  trade  to  exclude  below-cost 
HM  sales  disregarded  under  section 
773(b)(1)  and  therefore  below-cost  sales 
rejected  under  section  773(b)(1)  will 
also  be  rejected  as  a  basis  for  profits. 
Petitioner  niiiintiiin»  that  the  statute 
places  the  burden  on  MHI  to  establish 
that  any  below-cost  sales  are  ordinary 
and  should  not  be  rejected.  Petitioner 
asserts  that  therefore,  it  is  clear  that  the 
HM  below-cost  sale  in  this  case  should 
be  considered  to  be  outside  the  ordinary 
course  of  trade  and  excluded  from  the 
CV  profit  computation. 

In  the  alternative,  MHI  argues  that 
even  if  one  of  its  HM  sales  was  properly 
found  to  be  below  cost,  that  does  not 
mean  this  sale  should  be 
"automatically"  excluded  from  the 
calculation  of  CV.  Citing  FAG  U.K.  v. 
United  States.  945  F.  Supp.  260  (CTT 
1996)  and  a  series  of  other  cases,  MHI 
argues  that  the  burden  is  on  petitioner 
to  show  that  this  below-cost  sale  was 
"outside  the  ordinary  course  of  trade" 
within  the  meaning  of  section  771(15)  of 
the  Act  This  burden,  MHI  asserts,  has 
not  been  met  and.  therefore,  all  HM 
sales  should  be  included  in  the 
calculation  of  CV. 

MHI  also  relies  upon  the  SAA. 
According  to  MHI.  the  SAA's  reference 
to  profitable  sales  providing  the  basis 
"in  most  cases"  for  the  calculation  of 
profit  in  CV  "implicitly  recognizes  that 
there  are  situations  in  which 
unprofitable  sales  will  also  be  included 
in  the  calculation." 
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For  the  most  part,  we  disagree  with 
MHI.  As  we  state  above  in  response  to 
comment  1,  section  773(e)(2)(A)  of  the 
Act  provides  that  the  calciilation  of 
profit  in  CV  shall  be  based  upon  "the 
actual  amounts  incurred  and  realized  by 
the  specific  exporter  or  producer  •  •  • 
in  connection  with  the  production  and 
sale  of  a  foreign  like  product,  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country" 
(emphasis  added).  Section  771(15)  of 
the  Act  further  states  that  sales  made 
below  their  cost  of  production  within 
the  meaning  of  section  773(b)(1)  of  the 
Act  are  not  within  the  "ordinary  course 
of  trade."  The  cases  cited  by  MHI, 
including  FAG  UJC.  v.  United  States. 
were  decided  imder  the  pre-URAA 
version  of  the  statute.  That  statutory 
language,  unlike  the  current  language, 
did  "not  limit  the  meaning  of  'ordinary 
course  of  trade'  to  sales  made  above 
cost"  945  F.  Supp  at  269. 

We  also  cannot  agree  with  MHI's 
reading  of  the  SAA.  At  page  169,  the 
SAA  states,  in  part: 

Commerce  will  base  amounts  for  SCftA 
expenses  emd  pro6t  only  on  amounts 
incurred  and  realized  in  connection  with 
sales  in  the  ordinaiy  course  of  trade  of  the 
particular  merchandise  in  question  (foreign 
like  product).  Commerce  may  ignore  sales 
that  it  disregards  as  a  basis  for  normal  value, 
such  as  those  disregarded  l)ecause  they  are 
made  at  below-cost  prices  (emphasis  added). 

It  is  clear  from  the  record  of  this  case 
that  MHI  made  a  sale  in  the  HM  at  a 
price  that  was  below  the  cost  of 
production,  within  an  extended  period 
of  time,  and  in  substantial  quantities 
(i.e.,  outside  the  ordinary  course  of 
trade).  Accordingly,  we  believe  that 
section  773(e)(2)(A)  of  the  Act  supports 
our  decision  to  exclude  this  sale  from 
the  CV  profit  computation.  Because 
section  773(e)(2)(A)  and  its 
interpretation  in  the  SAA  indicate  that 
CV  profit  should  be  calculated  based  on 
sales  in  the  ordinary  course  of  trade  and 
that  in  most  cases  the  Department 
should  use  profitable  sales  as  the  basis 
for  calculating  CV  profit,  it  is  our 
opinion  that  the  party  claiming  that 
below-cost  sales  should  not  be 
considered  outside  the  ordinary  course 
of  trade  should  generally  bear  the 
burden  of  proving  such  an  assertion. 

Comment  IS:  Valuation  of  Inputs 
Purchased  From  Affiliated  Parties. 

Petitioner  contends  that  the  valuation 
of  affiliated  party  purchases  should 
reflect  arm's  length  values,  including 
usual  profits  earned  on  arm's  length 
transactions.  Petitioner  asserts  that  the 
Department  has  adjusted  MHI's  reported 
costs  of  inputs  purchased  from  affiliated 


parties  under  the  "transactions 
disregarded"  clause  of  section  773(f)(2) 
of  the  revised  act,  rather  than  the  "major 
inputs"  clause  of  section  773(f)(3), 
which  MHI  assumes  to  be  our  basis  for 
the  adjustment  Petitioner  argues  that 
because  the  "transactions  disregarded" 
clause  of  Section  773(f)(2)  states  that  the 
reported  costs  should  "fairly  reflect  the 
amount  usually  reflected",  the 
Department  should  add  a  reasonable 
profit  to  the  affiliated  supplier's  total 
cost  in  order  to  reflect  an  arm's  length 
price.  Petitioner  claims  that  because 
MHI  did  not  purchase  comparable 
services  from  an  unaffiliated  supplier, 
and  the  affiliated  supplier  did  not  sell 
comparable  services  to  an  unaffiliated 
purchaser,  the  Department  must 
determine  an  appropriate  amount 
"based  on  the  information  available  as 
to  what  the  amount  would  have  been  if 
the  transaction  was  between  persons 
who  are  not  affiliated"  per  section 
773(fK2).  Petitioner  asserts  that  the 
Department  should  apply  the  profit 
earned  by  the  affiliated  party  on  its  sales 
to  MHI  pertaining  to  MHI's  third 
country  sales,  as  repcHted  in  an  earlier 
section  B  submission. 

MHI  maintains  that  the  Department 
should  not  add  profit  to  the  inputs 
received  from  affiliated  parties.  MHI 
contends  that  although  under  the 
"transactions  disregarded"  and  "major 
input"  rules,  the  Department  is 
authorized  to  adjust  transfer  prices  to 
reflect  market  price  or  COP,  neither  of 
the  rules  allow  the  Department  to 
construct  a  market  price.  MHI  asserts 
that  the  Department's  options  are  to 
substitute  other  market  prices  or  COP 
for  the  transfer  prices. 

MHI  also  claims  that  charging  profit 
on  its  affiliated  supplier  purchases 
would  conflict  witii  the  puqMJse  of  the 
statute  by  unfairly  inflating  MHI's  costs. 
MHI  argues  that  because  the  affiliated 
supplier  in  question  is  a  wholly  o«vned 
subsidiary  of  MHI's,  by  adjusting  these 
inputs  to  reflect  their  COP,  the 
Department  e£fectively  treats  them  as  if 
MHI  had  produced  them  internally. 
MHI  maintains  that  petitioner's 
argtunent  that  the  Department  should 
add  to  the  affiliated  party's  COP,  the 
profit  that  would  have  been  earned  by  ^ 
an  unaffiliated  supplier  had  it  provided 
the  services  to  MHI  would  be  distortive. 
Further,  MHI  claims  that  petitioner  has 
failed  to  demonstrate  that  the  profit  rate 
that  the  afBliated  supplier  earned,  not 
on  sales  to  an  unaffiliated  party,  but 
rather  on  other  sales  to  MHI,  fuu-ly 
reflects  the  amount  usually  reflected  in 
sales  of  merchandise  under 
consideration  in  the  market  under 
consideration",  as  required  by  section 
773(fX2). 
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Under  the  transactions  disregarded 
rule  of  section  773{fl(2)  of  the  Act,  we 
requested  MHI  to  submit  the  transfer 
prices  for  a  selected  sample  of  inputs 
that  it  purchased  from  affiliated 
suppliers  for  use  in  manufactiiring  the 
subject  merchandise.  In  addition,  we 
asked  MHI  to  provide  the  arm's  length 
prices  charged  by  those  af^ates  to 
unaffiliated  purchasers  for  the  identical 
input  or  the  arm's  length  prices  charged 
by  unaffiliated  suppliers  for  sales  of  the 
identical  input  to  MHI.  Because  MHI 
claimed  that  there  were  no  such  arm's 
length  transactions  between  unaffiliated 
parties,  the  company  submitted  the 
transfer  prices  for  its  purchases  from 
afBliated  suppliers  and  the  affiliated 
suppliers'  corresponding  COPs.  For 
those  inputs  obtained  from  afBliated 
suppliers,  we  compared  the  transfer 
price  paid  by  MHI  to  the  affiliates'  cost 
of  producing  the  input  In  one  instance, 
we  found  that  the  cost  of  the  input  was 
greater  than  the  transfer  price  between 
MHI  and  the  affiliated  supplier.  For  this 
transaction,  because  there  were  no 
comparable  transactions  of  similar 
inputs  between  unaffiliated  parties  on 
which  to  base  a  value  for  inputs,  we 
followed  our  practice  of  using  the 
affiliated  supplier's  cost  of  production 
for  that  input  as  the  information 
available  as  to  what  the  amount  would 
have  been  if  the  transaction  bad 
occurred  between  unaffiliated  parties 
(See  Antifriction  Bearings  (other  than 
Tapered  Roller  Bearings)  firom  France  et 
al.;  Final  Results  of  Antidumping  Duty 
Administrative  Reviews.  62  FR  2081, 
2115  Oanuary  15, 1997).)  We  disagree 
with  petitioner  that  the  profit  earned  on 
the  services  provided  by  the  affiliate  in 
connection  with  MHI's  third  country 
sales  is  representative  of  the  services 
furnished  in  connection  with  the  U.S. 
sale.  Notwithstanding  the  fact  that  the 
transaction  occurred  between  the  same 
parties  (i.e.,  MHI  and  its  affiliated 
supplier),  in  this  case,  the  input  in 
question  consists  of  services  performed 
by  an  affiliate.  The  nature  of  these 
services  and  the  imique  character  of  the 
EPGTS  products  for  which  they  were 
performed  give  us  no  reason  to  believe 
that  the  services  were  in  any  way 
similar  or  comparable  to  one  another. 

Comment  16:  Affiliated  Party  Input 
Adjustment 

MHI  states  that  the  Department  erred 
by  adjusting  the  transfer  prices  of  not 
only  the  major  inputs  purchased  from 
affikated  suppliers,  but  also  the  minor 
inputs.  MHI  claims  that  because  the 
Department  has  not  established  that 
these  minor  inputs  were  purchased  at 
below-cost  prices,  the  transfer  prices  of 
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the  minor  inputs  should  not  be 

adjusted. 

-  MHI  contends  that  if  the  Department 

chooses  to  adjust  MHI's  U.S.  sale  for  all 
affiliated  party  purchases  (i.e.,  major 
and  minor  inputs),  it  should  make  a 
corresponding  adjustment  for  HM  sales. 

Petitioner  claims  that  there  is  no 
statutory  or  rational  basis  for  a  parallel 
affiliated  party  purchases  adjustment  to 
HM  production  costs  for  purposes  of 
calculating  CV  profit  Petitioner  states 
that  section  773(e)(2)  of  the  revised  act 
indicates  that  "actual"  HM  profit  earned 
in  the  ordinary  course  of  trade  should 
be  included  in  the  CV  calculation. 
Petitioner  argues  that  actual  HM  profits 
should  not  be  reduced  to  the  extent  that 
the  foreign  producer's  inputs  were 
purchased  from  affiliated  parties  at  non- 
arm 's-length  transfer  prices.  Petitioner 
also  argues  that  although  sections 
773(f)(2)  and  (3)  of  the  revised  act 
expressly  provide  for  affiliated  party 
cost  adjustments  for  CV  calculations, 
section  773(b)(3).  which  pertains  to  COP 
for  HM  price  comparisons,  contains  no 
provision  for  such  adjustments. 

DOC  Position 

As  noted  above,  we  adjusted  MHI's 
reported  cost  of  inputs  purchased  from 
affiliates  under  the  transactions 
disregarded  rule  per  section  773(f)(2)  of 
the  Act  This  section  relates  to  all  inputs 
obtained  from  affiliates,  not  just  major 
inputs.  Accordingly,  we  applied  the 
calculated  affiliated  party  adjustment  to 
all  inputs  obtained  from  affiliates. 

We  agree  with  MHI  that  the  affiliated 
party  adjustment  applied  to  CV  should 
also  be  applied  to  the  submitted  cost  of 
producing  the  HM  sales.  Section  773(f) 
of  the  Act  identifies  special  rules  for  the 
calculation  of  COP  and  CV,  one  of 
which  is  the  transactions  disregarded 
rule.  Since  the  statute  does  not  direct 
the  Department  to  treat  affiliated  party 
transactions  difierently  for  COP  and  CV, 
we  applied  the  same  affiliated  party 
adjustment  to  both  CV  and  COP. 

Comment  1 7:  Calculation  of  the  G&A 
Rate. 

Petitioner  urges  the  Department  to 
revise  its  preliminary  calculation  of 
MHI's  G&A  expenses  to  include  all  of 
the  G&A  expenses  incurred  by  the 
company  at  each  of  its  various  corporate 
levels.  Petitioner  believes  that  the  G&A 
expense  rate  used  by  the  Department  to 
compute  COP  and  CV  in  its  preliminary 
determination  failed  to  include  the 
administrative  expenses  of  MHI's 
Hiroshima  Machinery  Works  ("HMW"), 
the  fecility  that  produced  the  subject 
merchandise,  as  well  as  allocable 
portions  of  G&A  expenses  associated 
with  other  organizational  levels  within 
the  company.  As  evidence  of  this 


problem,  petitioner  points  to  MHI's 
internal  financial  statements  which 
report  amounts  for  "general"  and 
"internal  G&A"  that  petitioner  claims 
wme  not  allocated  to  the  subject 
merchandise  under  MHI's  normal 
accounting  system  and.  likewise,  were 
excluded  from  COP  and  CV  under  the 
company's  submission  methodology. 

Mm  argues  that  it  fully  accounted  for 
all  G&A  expenses  in  the  submitted  COP 
and  CV  figures  and  that  petitioner 
simply  fails  to  imderstand  the 
company's  normal  internal  accounting 
system  and  its  financial  reporting 
methods.  MHI  claims  that  adjusting  the 
G&A  expense  rate  as  petitions  proposes 
would  resiilt  in  double-counting  both 
G&A  and  selling  expenses.  MHI  notes 
the  fact  that  the  Department  verified  the 
company's  G&A  expense  calmlation 
and  found  that  all  such  expenses  had 
been  properly  included  in  the  MHI's 
reported  COP  and  CV  figures. 

DOC  Position 

We  agree  with  MHI  that  it  properly 
accoimted  Cor  all  G&A  expenses  in  the 
reported  COP  and  CV  amounts.  Under 
the  company's  normal  accounting 
system,  both  G&A  and  selling  expenses 
are  combined  and  allocated  to  EPGTS 
job  ordera  through  a  factory  overhead 
burden  rate.  The  SG&A  amounts  to  be 
allocated  are  reflected  in  the  "general" 
and  "internal  G&A"  figures  in  the 
company's  internal  financial  statements. 
Becffiise  the  Department  requires   - 
respondents  to  repwt  separately  the 
selling  expenses  incurred  for  the 
merchandise.  MHI  segregated  these 
expenses  for  the  HMW  before  allocating 
G&A  expenses  to  each  EPGTS  as 
manufacturing  overhead  following  its 
normal  accounting  methodology.  Thus, 
as  noted  by  MHI,  basing  the  G&A 
expense  rate  on  amoimts  from  the 
company's  internal  financial  statements 
would  result  in  double-counting 
expenses  already  accounted  for  as  part 
of  either  selling  expenses  or 
manufecturing  overhead.  We  reviewed 
MHI's  G&A  expense  calculation  as  part 
of  our  verification  of  the  company's 
COP  and  CV  submission  and  fotmd  that 
the  reported  costs  reflected  an 
appropriate  amount  of  G&A  expenses 
incurred  by  the  company  at  each  of  its 
organizational  levels. 

Contiiiiiatioii  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  EPGTS  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 


warehouse  for  consumption,  on  or  after 
December  10. 1996.  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
We  are  also  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  parts  of  EPGTS  imported 
pursuant  to  a  contract  for  a  complete 
EPGTS  in  the  United  States  that  are 
entered,  or  withdrawn  from  warehouse 
for  consimiption.  on  or  after  December 
10, 1996.  For  these  entries,  the  Customs 
Service  will  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  constructed  export  price  as 
shown  below.  The  suspension  of 
liquidation  with  respect  to  EPGTS  parts 
will  remain  in  effect  provided  that  the 
sum  of  such  entries  represents  at  least 
50  percent  of  the  cost  of  manufacture  of 
the  complete  EPGTS  of  which  they  are 
part  This  determination  will  be  made 
only  after  all  entries  of  parts  imported 
pursuant  to  an  EPGTS  contract  are  made 
and  the  complete  EPGTS  punuant  to 
that  contract  is  produced,  unless  a 
request  for  a  scope  inquiry  is  made  by 
an  interested  party  at  least  75  calendar 
days  prior  to  the  intended  date  of  entry 
of  the  EPGTS  parts  in  which  the 
interested  party  claims  that  the  parts  to 
be  imported,  when  taken  altogether, 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  complete 
EPGTS  of  which  they  are  a  part  Upon 
receiving  such  a  request,  the 
Department  will  initiate  a  scope  inquiry 
and  instruct  the  Customs  Service  to 
suspend  liquidation  at  a  zero  cash 
deposit  rate/bond  rate  (depending  on 
which  rate,  if  any,  is  effective  at  that 
time)  if  the  party  can  establish  to  the 
Department's  satisfection.  through  the 
submission  of  the  requisite  information 
specified  below,  that  the  sum  of  the 
Q>GTS  parts  to  be  imported  pursuant  to 
a  particular  EPGTS  contract  represents 
less  than  50  percent  of  the  cost  of 
manufacture  of  the  complete  EPGTS  of 
which  they  are  a  part 

In  such  a  review,  we  will  require  that 
the  foreign  producer/expnirter  submit  to 
the  Department,  where  applicable  and 
available,  the  following  information  and 
documentation  substantiating  its  claim 
that  all  of  the  parts  to  be  imported  into 
the  United  States  from  Japan  punuant 
to  a  particular  EPGTS  contract 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  complete 
EPGTS  of  which  they  are  a  part  and. 
thus,  are  not  subject  merchandise:  (1) 
The  EPGTS  sales  contract  (and  any 
amendments)  punuant  to  which  the 
parts  are  imported;  (2)  a  diagram  of  the 
complete  EPGTS:  (3)  a  description  of  the 
parts  included  in  the  entzy(ies);  (4)  the 


actual  or  estimated  cost  of  the  imported 
parts  (depending  on  what  is  available 
prior  to  the  time  of  importation  of  the 
parts  into  the  United  States);  (5)  the 
most  recent  cost  estimate  of  the 
complete  EPGTS,  and  data  on  historical 
variances  between  estimated  and  actual 
costs  of  production  of  the  EPGTS;  (6)  a 
financial  statement  for  the  business  unit 
that  produces  EPGTS;  (7)  a  schedule  of 
parts  shipments  to  be  made  pursuant  to 
a  particular  EPGTS  contract,  if  more 
than  one  shipment  is  relevant;  and  (8) 
a  schedule  of  EPGTS  production 
completion  in  the  United  States.  The 
foreign  producer/exporter  will  also  be 
required  to  serve  the  submitted 
materials  upon  counsel  for  the 
petitioner  on  the  earlier  ot  (i)  The  same 
day  they  are  filed  with  the  Department, 
if  an  applicable  Administrative 
Protective  Order  ("APO")  is 
outstanding,  or  (ii)  within  one  day  of  the 
issuance  of  an  applicable  APO.  Public 
veraions  of  such  materials  will  be  served^ 
upon  counsel  for  the  petitioner  in 
accordance  writh  section  353.31  of  the 
Department's  regulations.  The  petitioner 
will  have  15  calendar  days  from  the  date 
of  receipt  of  such  documents  for  review 
and  the  filing  of  comments.  If,  after 
providing  this  information  to  the 
Department,  the  foreign  producer/ 
exporter  finds  that  the  costs  reported  to 
the  Department  were  understated  and 
that  the  cost  of  manufacture  of  the 
imported  parts  will  be  over  50  percent 
of  the  cost  of  manufecture  of  the  EPGTS 
of  which  they  are  a  part,  we  will  require 
that  the  party  inform  the  Department 
immediately.  After  the  expiration  of  the 
15-day  comment  period,  the  Department 
will  conduct  its  review  of  the  submitted 
dociunentation  and  will,  to  the  extent 
practicable,  make  an  expedited 
preliminary  ruling  as  to  whether  the 
merchandise  falls  outside  of  the  scope. 
If  the  Department  determines 
preliminarily  that  such  merchandise  is 
outside  of  the  scope,  for  all  such  entries 
made  punuant  to  the  same  EPGTS 
contract,  the  Department  will  instruct 
the  Customs  Service  to  suspend 
liouidation  at  a  zero  deposit/bond  rate. 

Pursiiant  to  the  Department's 
preliminary  ruling,  the  U.S.  importer 
will  be  able  to  declare  a  zero  rate  for  the 
imported  merchandise  at  issue.  Upon 
entry  of  the  mochandise  into  the  U.S. 
Customs  territory,  the  U.S.  importer 
and/or  foreign  manufacturer/exporter 
will  be  requfred  to  submit  an 
appropriate  certification  to  the 
Etepartment  concerning  the  contents  of 
the  entry.  An  approfHiate  certification 
should  read  as  follows: 

I  (Name  and  Title],  h«rel>y  certify  that  the 
cost  of  the  engineered  process  gas  tuibo- 
compreuor  ijrstem  puts  fram  Japan 


contained  in  entry  nunmaiy  numbaKs) 
pursuant  to  contract  number . 


including  the  cost  of  design  and  engineering 
incurred  by,  and  any  assists  {xovided  by,  the 
manufacturer  or  producer  with  respect  to  the 
engineered  process  gas  tuit>o-compres>or 
8]r8tem,  constitutes  lets  than  50  percent  of 
the  cost  of  manufacture  of  the  complete 
engineered  process  gas  tuibo-compressor 
system  of  which  they  are  a  part. 

The  Department  will  make  a  final 
scope  ruling  within  the  context  of  an 
administrative  review,  if  requested  by 
interested  parties.  Verification  of  the 
submitted  information  will  occur  within 
the  (X)ntext  of  such  review,  when 
appropriate.  If  the  Department  finds  in 
its  final  ruling  that  the  imported 
merchandise  falls  below  the  50  percent 
threshold,  then  the  Department  will 
instruct  the  Customs  Service  to 
liquidate  the  entries  at  issue  without 
regard  to  antidumping  duties. 
Conversely,  if  the  Department  finds  that 
the  imported  merchandise  falls  within 
the  scope  (i.e.,  because  the  actual  total 
cost  of  the  parts  imported  punuant  to  a 
contract  for  a  complete  EPGTS  is  50 
percent  or  more  of  the  cost  of 
manufacture  of  the  complete  EPGTS  of 
which  they  are  a  part),  then  the  U.S. 
importer  will  be  subject  to  the 
assessment  of  antidumping  duties  on 
the  imported  parts,  together  with  any 
applicable  interest  fiom  the  date  of 
entry  of  such  parts,  at  the  rate 
determined  in  the  administrative 
review. 

With  respect  to  entries  of  EPGTS 
spare  and  replacement/repair  parts  from 
Japan,  we  will  instruct  the  Customs 
Service  not  to  suspend  liquidation  of 
these  entries  if  they  are  not  included  in 
the  original  contract  of  sale  for  the 
EPGTS  of  which  they  are  intended  to  be 
apart 

In  addition,  in  order  to  ensure  that 
our  suspension  of  liquidation 
instructions  are  not  so  broad  as  to  cover 
merchandise  imported  for  non-subject 
uses,  foreign  proiducers/exporten  shall 
be  required  to  provide  certification  that 
the  imported  merchandise  would  not  be 
used  to  fulfill  an  EPGTS  contract  An 
appropriate  certification  should  read  as 
follows: 

I,  [Name  and  Title],  hsr^  certify  that  this 
entiy/shipmant  does  not  contain 
merchandise  that  is  imported  frran  Japan 
punuant  to  a  amtract  for  an  engineered 
process  gas  tuiix>-compresaor  system  and  is, 
theretore,  not  sul^ect  to  antidiunping  duties. 

We  will  also  request  that  the 
interested  parties  register  with  the 
Customs  Service  the  EPGTS  contract 
numben  punuant  to  which  subject 
merchandise  is  imported.  These 
suspension  of  liqmdation  instructions 
will  ranain  in  effect  until  further  notice. 


24414 


Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5.  1997  /  Notices 


24415 


24414 


Federal  Register  /  Vol.  62.  No.  86  /  Monday.  May  5.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  86  /  Monday.  May  5.  1997  /  Notices 


24415 


The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/Manutecturer 


Mitsubishi  Heavy  Industries.  Ltd. 

(MHI)  

AH-Others 


Weighted- 
average 
margin 

percentage 


41.72 
41.72 


International  Trade  Commission  flTC") 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  FTC 
determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  Uie  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  April  24. 1997. 
Robert  S.  LaRoau. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  97-11384  Filed  5-2-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-8021 

Gray  Portland  Cement  and  Clinkar 
From  Mexico:  AmecKled  Final  Results 
of  Antidumping  Duty  Administrative 


AGBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

^FECnVE  DATE:  May  5. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nithya  Nagarajan  or  Dorothy  Woster. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.  Washington. 
D.C  20230:  telephone:  (202)  482-3793. 


Scope  of  the  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  HTS  item 
number  2523.10.  Gray  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydraulic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only.  Our 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Amendment  of  Final  Results 

-    On  April  9, 1997,  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  Gray  Portland  C<)ment  and  Clinker 
from  Mexico  (62  PR  17148).  This  review 
covered  CEMEX  S.A  de  C.V  (CEMEX). 
and  its  affiliate,  Cementos  de  Chihuahua 
(CDC),  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  (POR)  is 
August  1. 1994  through  July  31, 1995. 

On  April  8. 1997,  and  April  17, 1997, 
counsel  for  the  respondent.  CEMEX. 
filed  allegations  of  clerical  errors  with 
regard  to  these  final  results.  On  April 
18. 1997.  counsel  for  CDC  filed 
allegations  of  clerical  errors  with  regard 
to  these  final  results.  On  April  9, 1997. 
counsel  for  petitioners,  the  Southern 
Tier  Cement  Committee,  filed  a 
submission  agreeing  with  CEMEX's 
allegation  submitted  April  8,  1997; 
petitionera'  submission  also  contained 
additional  allegations  of  clerical  errors 
with  regard  to  these  final  results.  On 
April  10, 1997.  CEMEX  filed  a 
submission  agreeing  that  the 
Department  should  correct  the  errors 
noted  by  petitioners'  April  9, 1996 
letter.  The  allegations  and  rebuttal 
comments  of  both  parties  were  filed  in 
a  timely  fashion,  llie  Department,  upon 
review  of  the  allegations  and  comments, 
agrees  with  respondent  and  petitioners 
and  is  hereby  issuing  an  amended  final, 
based  on  the  corrections  of  these 
ministerial  errors. 

First,  respondent  CEMEX  contended 
that  the  Department  made  an  arithmetic 
error  when  it  converted  the  value  of 
sales  to  the  United  States  reported  in 
short  tons  into  metric  tons.  Respondent 
alleged  that  the  Department  should  have 


divided  net  price  for  the  product  sold  in 
the  United  States  by  the  short  ton/ 
metric  ton  conversion  coefficient  rather 
than  multiplying  by  the  coefficient. 

Petitioners  did  not  object  to 
respondent's  allegation.  Petitioners 
noted,  however,  that  the  correct 
conversion  factor  is  .907194  metric  tons 
per  short  ton.  and  that  this  conversion 
factor  should  be  incorporated  into  the 
Department's  amended  final  results. 
Respondent  did  not  object  to 
petitioners'  allegation,  and  the 
Department  has  used  the  conversion 
factor  of  .907194  metric  tons  per  short 
ton  in  the  amended  final  results. 

Second,  CEMEX  alleged  that  the 
Department  overstated  the  constructed 
export  price  (CEP)  profit  rate  by 
continuing  to  use  further  maniifactured 
sales  in  the  calculation  of  CEP  profit 
without  making  any  adjustment  for 
those  U.S.  expenses  associated  with 
further  manufacturing.  CEMEX 
suggested  that  the  Department  correct 
this  inadvertent  error  by  dividing  total 
U.S.  expenses  and  revenue  in  the  CEP 
profit  calculation  by  the  percentage 
which  CEP  sales  comprise  of  total  U.S. 
CEP  and  further  manufactured  sales. 
Petitioners  have  not  objected  in 
principle  to  CEMEX's  allegation, 
however,  they  have  objected  to 
CEMEX's  proposed  methodology  for 
calculating  CEP  profit.  Petitionera  have 
provided  an  alternative  suggestion 
which  adjusts  total  U.S.  movement 
expenses  (USMOVEH)  and  total  U.S. 
indirect  selling  expenses  (INDEXPU)  to 
account  for  those  expenses  associated 
with  the  further  manufactiired  sales. 

In  the  final  results  of  this  review,  the 
Department  determined  that  the  value 
added  of  U.S.  further  manufactured 
sales  of  concrete  substantially  exceeded 
the  value  added  of  the  subject 
merchandise.  The  weighted-average  CEP 
for  non-further  manuCactiued  CEP  sales 
was  substituted  as  the  CEP  for  U.S. 
further  manufactured  sales.  The 
Department  agrees  with  CEMEX  that  the 
Department  overstated  the  CEP  profit 
rdte  in  the  final  results  by  continuing  to 
use  further  manufactured  sales  in  the 
calculation  of  CEP  profit  without 
mAJcing  any  adjustment  for  those  U.S. 
expenses  associated  with  further 
manufacturing.  The  Department  agrees 
with  CEMEX  and  petitioners'  that  this  is 
a  ministerial  error  and  has  corrected  this 
error  for  the  amended  final  results  by 
including  expenses  associated  with  all 
CEP  sales  in  the  calculation  of  CEP 
profit  based  on  petitioners'  suggested 
calculation. 

Third,  CEMEX  claims  that  the 
Department  erred  in  excluding  home 
market  Type  II  transactions  and  sales 
failing  the  arm's  length  test  bom  the 


calculation  of  CEP  profit.  We  agree  with 
respondent  that  sales  outside  the 
ordinary  course  of  trade  should  be 
included  in  the  Department's 
calculation  of  total  actual  profit  and 
have  corrected  this.  However,  with 
respect  to  sales  foiling  the  arm's  length 
test,  we  disagree  with  CEMEX  that  we 
made  a  ministerial  error  in  excluding 

Fourth,  CEMEX  alleged  that  the 
variable  overhead  factor  (VOH)  for 
CEMEX's  cost  of  production  contains  a 
mathematical  error.  CEMEX  alleged  that 
the  Department  incorrectly  used  the 
1994  VOH  factor  for  Type  II  cement  for 
the  12  month  calendar  year  in  the 
calculation  of  the  difference  in 
merchandise  (DIFMER)  adjustment,  as 
opposed  to  the  average  factor 
corresponding  to  August  through 
December  1994.  the  five  month  period 
in  1994  subject  to  review.  CEMEX  noted 
that  all  other  cost  of  production  factora 
for  1994  were  calculated  based  on  the 
five  month  period  in  1994  subject  to 
review.  Petitionera  have  objected  to 
CEMEX's  allegation  stating  that  this  is  a 
methodological  issue  and  caimot  be 
considered  a  ministerial  error.  The 
Department  agrees  with  CEMEX;  in  the 
calculation  of  DIFMER  for  these 
amended  final  resiilts,  the  Department 
intended  to  use  the  VOH  factor  relating 
to  the  five  month  period  in  1994.  subject 
to  review,  consistent  with  all  other  cost 
of  production  factora  used  in  both  the 
preliminary  and  final  results  of  this 
review.  Therefore,  we  have  corrected 
this  ministerial  error. 

Fifth.  CEMEX  alleged  that  the 
Department  failed  to  adjust  certain  fixed 
overiiead  (FOH)  costs  as  intended. 
CEMEX  alleged  that  the  Department 
properly  incorporated  the  increase  in 
monthly  reported  1995  FOH  costs 
which  were  recalculated  during 
verification  to  take  into  account 
additional  depreciation  expenses. 
However,  CEMEX  noted  that  the 
Department  failed  to  revise  total  cost  of 
manufacturing  (TOTCOM)  and  general 
and  administrative  (GNA)  expenses  for 
cost  of  production  to  account  for  the 
change  in  FOH  costs.  Petitionera  object 
to  Q^4EX's  allegation  stating  that  this 
is  a  methodological  issue  and  cannot  be 
considered  to  be  a  ministerial  error.  The 
Department  agrees  with  CEMEX  that  it 
inadvertently  omitted  the  additional 
depreciation  costs  from  the  calculation 
of  TOTCOM  and  has,  therefore,  revised 
the  TOTCOM  and  GNA  figures  in  cost 
of  production  for  the  amended  final 
results  of  this  review. 

Sixth.  CDC  alleged  that  the 
Department  should  convert  the  entered 
value,  reported  in  U.S.  dollan  per  short 
ton,  to  U.S.  dollan  per  metric  ton  before 


calculating  importer-specific  dumping 
rates  based  on  duties  due  calculated  in 
dollara  per  metric  tons.  Petitionera  have 
not  objected  to  CDC's  allegation  of  a 
ministerial  error.  The  Department  agrees 
with  CDC,  and  has  divided  entered 
value  by  .907194  in  the  calculation  of 
these  amended  final  results  to  convert 
entered  value  to  dollars  per  metric  ton. 

CDC  also  alleged  that  the  Department 
should  calcufate  a  single  percentage 
margin  for  all  of  CDC's  U.S.  sales,  as 
opposed  to  a  value-based  importer- 
specific  rate  for  the  CEP  sales  and  a 
volume-based  rate  (unit  margin)  for 
export  price  (EP)  sales.  We  disagree 
with  respondent  that  this  is  a 
ministerial  error.  The  calciilation  of 
importer-specific  dumping  rates  is  a 
methodological  issue.  Consequently,  it 
is  inappropriate  to  change  the 
methodology  to  calculate  an  importer- 
specific  rate  for  EP  sales  at  this  time  as 
a  ministerial  error. 

Lastly,  petitionera  alleged  that  the 
Department  made  a  ministerial  error  in 
the  calculation  ctf  credit  expense  for 
CDC.  Petitionera  alleged  that  the 
Department  should  have  subtracted  the 
date  of  shipment  bom  the  date  of 
payment  in  the  calciilation  of  average 
credit  days  outstanding.  In  addition,  the 
p«centage  for  credit  expense  in  the 
Department's  calculations  should  have 
been  multiplied  by  the  gross  imit  price 
for  the  product  sold  in  the  United  States 
minus  discflbnts  and  rebates.  Second, 
petitionera  alleged  that  the  Department 
erred  in  the  calculation  of  the  DIFMER 
adjustment  For  the  months  of  February, 
March,  and  April  1995.  petitionera 
alleged  that  the  Department  misplaced 
the  decimal  point  in  the  DIFMER 
percentage.  Respondent  has  not  objected 
to  petitionera'  allegation  of  ministcnial 
errora.  After  a  review  of  petitionera' 
allegation,  we  agree  and  have  corrected 
these  errora  for  the  amended  final 
results. 

Purauant  to  section  353.28  of  the 
Department's  regulations,  parties  to  the 
proceeding  will  have  5  days  after  the 
date  of  publication  of  this  notice  to 
notify  the  Department  of  any  new 
ministerial  or  clerical  errora,  as  well  as, 
5  days  thereafter  to  rebut  any  comments 
by  parties. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists: 


ktenufac- 
turer/Exporter 

Time  period 

lyiaigin 
(percent) 

CEMEX  S.A 
deC.V  

8/1/94-7/31/95 

73.69 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
sales  to  the  United  States  and  normal 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Mexico,  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  putiliahed  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manutacturere 
or  exportera  will  continue  to  be  61.35 
percent  for  gray  portland  cement  and 
clinker,  the  all  othen  rate  established  in 
the  less  than  fair  value  investigation. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Gray  Portland  Cement 
and  Clinker  from  Mexico,  55  FR  29244 
(1990). 

These  deposit  requirements,  when 
imposed,  shaU  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importera  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  f>arties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concemiiig  the 
disposition  of  proprietary  information 
disclosed  imder  ^J*0  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  converaion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
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and  the  tenns  of  an  APO  is  a 
sanctionable  violation. 

This  amendment  of  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the  Act 
(19  U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated:  April  25, 1997. 
Robert  S.  LaRnaM, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-11656  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57O-809] 

Heavy  Forged  Hand  Tools  from  ttw 
People's  Republic  of  Ctilna:  Notice  of 
Amendment  of  Final  ResuHs  of 
Antidumping  Administrative  Review 

AGB4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Amendment  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  amending  its  final 
results  of  administrative  reviews  of  the 
antidumping  duty  orders  on  heavy 
forged  hand  tools  (HFHTs)  from  the 
People's  Republic  of  China  (PRC), 
published  on  October  1, 1996,  to  reflect 
the  correction  of  ministerial  errors  made 
in  the  margin  calculations  for  those  final 
results.  We  are  publishing  this 
amendment  to  the  final  results  in 
accordance  with  19  CFR  353.28(c}. 

EFFECTIVE  DATE:  May  5, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C  20230;  telephone  (202)  482-4733. 

Applicable  SUtote 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ciirrent  regulations,  as  amended  by  the 
interim  r^ulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 


SUPPI^MENTARY  INFORMATION: 
Background 

On  April  5, 1996,  the  Department 
published  the  preliminary  results  of  our 
administrative  review  of  HFHTs  from 
the  PRC  (61  FR  15218)  for  the  period 
February  1, 1994  through  January  31, 
1995.  We  published  the  final  results  of 
review  on  October  1, 1996  (61  FR 
51269).  On  October  7, 1996,  we  received 
a  timely  allegation  from  respondents 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  (FMEC)  and 
Shandong  Machinery  Import  &  Export 
Corporation  (SMC)  that  the  Department 
made  ministerial  errors  in  the  final 
results.  These  errors  were  not  corrected 
by  the  Department  prior  to  the  time  the 
parties  filed  suit  with  the  Court  of 
International  Trade  (CIT).  Therefore, 
leave  was  requested  to  correct  the 
clerical  errors  in  this  case.  On  March  6, 
1997,  the  err  issued  an  order  granting 
leave  to  the  Department  to  correct 
ministerial  errors  in  these  final  results. 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars  and  wedges);  (37  picks/ 
mattocks:  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  woodsplitting 
wed^ges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently  provided 
for  imder  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
8205.20.60,  8205.59.30,  8201.30.00,  and 
8201.40.60.  Specifically  excluded  are 
hammers  and  sledges  with  heads  1.5  kg 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  length 
and  under. 


Amended  Final  Results 

On  October  7, 1996,  FMEC  and  SMC 
alleged  that  the  E>epartment  committed 
ministerial  errors  in  calculating  the  final 
antidumping  duty  margin.  Respondents 
alleged  that,  in  the  calculation  sheet  for 
bars  exported  by  SMC,  the  Department 
included  one  observation  twice,  which 
led  to  the  misalignment  of  the  column 
for  per  unit  foreign  inland  freight 

Second,  the  respondents  alleged  that 
the  Department  made  errors  in 
calculating  the  factor  values  for  anti- 
damp  paper,  the  iron  knot/iron  button, 
and  resin  glue.  Specifically,  respondents 
claim  that  the  Department  made  clerical 
errors  in  determining  which  import 
values  were  too  small  to  be  included  in 
the  overall  weighted  averages  the 
Department  calculated  for  these  factor 
values. 

We  have  reviewed  these  allegations, 
and  agree  with  respondents  in  part.  We 
agree  that  we  included  one  observation 
twice  in  the  calculation  sheet  for  bars 
exported  by  SMC,  which  resulted  in  a 
milMlignment  of  the  inland  freight 
column  in  the  calculation  sheet  We 
have  amended  the  final  results  by 
deleting  the  duplicate  observation.  We 
also  agree  with  respondents  that  we 
incorrectly  calculated  the  factor  value 
for  resin  ^ue.  We  have  recalculated  this 
factor  value  by  adding  imports  from 
Denmark  to,  and  subtracting  imports 
from  the  United  Arab  Emirates  from,  the 
weighted  average  calculation.  As  a 
result  of  these  corrections,  the  margin 
for  bars  exported  from  SMC  has  changed 
from  42.97  percent  to  42.11  percent  No 
other  m<"yna  were  affected. 

We  disagree  with  respondents  that  we 
incorrectly  calculated  factor  values  for 
anti-damp  paper  and  the  iron  knot/iron 
button.  With  respect  to  anti-damp 
paper,  we  note  that  our  final  factor 
value  memorandum  inaccurately  stated 
that  we  did  not  include  Swedish 
imports  in  our  weighted-average  factor 
value  calculation.  However,  it  is  clear 
from  the  factor  value  calculation  sheet 
attached  to  our  analysis  memorandiun 
that  we  did  include  Swedish  data  in  the 
weighted-average  factor  value  for  anti- 
damp  piaper.  The  analysis  memoran4,iun 
should  state  that  we  did  not  include 
imports  from  the  United  Kingdom  and 
Switzerland.  See  Final  Analysis 
Memorandum  dated  September  23. 
1996,  and  Final  Factor  Value 
Memorandiun  dated  September  23, 
1996,  on  file  in  room  B-099  of  the 
Commerce  Department 

With  respect  to  the  iron  knot/iron 
button,  respondents  are  incorrect  in 
stating  that  the  import  data  show  that 
the  quantity  imported  from  the 
Netherlands  was  130  kgs.,  and  that,  if 


we  excluded  that  quantity,  we  should 
have  also  excluded  imports  from 
Switzerland  of  123  kgs.  in  our  factor 
value  calculation.  The  import  data  show 
that  the  quantity  imported  from  the 
Netherlands  was  60  kgs.,  rather  than  130 
kgs.,  as  respondents  state.  Data  for 
imports  from  Switzerland  (113  kgs.), 
wUch  we  did  include  in  the  weighted- 
average  factor  value  for  the  iron  biot/ 
iron  button,  were  significantly  greater. 
Therefore,  we  properly  included 
imports  from  Switzerland  in  the 
weighted  average  factor  value - 
calculation. 

Amended  Final  Results  of  Review 

Upon  review  of  the  submitted 
allegation,  the  Department  has 
determined  that  the  following  margins 
exist  for  the  period  February  1. 1994 
through  January  1,  1995: 


Manufacturer/exporter 


Fifiian  Machinery  &  Equipment  Im- 
port &  Export  Corp.: 
Axes/Adzes  

DBl  Sir  V V  UU^^Bo  ■•■«■•■••■••••■••••••••••■••••■ 

Hammers/Sledges ~. 

Picta/Mattocks  .._ ._ 

Shandong  Machinery  Import  &  Ex- 
port Corp.: 

BarsAMedges 

Hammers^ledges 

Picks/Matlocks  „ _.. 

PRC-Wide  Rirtes: 

Axes/Adzes 

Bars/Wedges 

Hammers^ledges _. 

Picks/Mattocks  „ 


Margin 
(per- 
cent) 


8.74 
13.20 

7.44 
83.47 


42.11 
14.70 
70.31 

21.92 

66.32 

44.41 

108.20 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above,  llie  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

There  is  no  change  to  the  current  cash 
deposit  requirement  for  shipments  of 
HFHTs  from  the  PRC  The  current  cash 
deposit  rates  were  established  in  the 
final  results  of  administrative  review  of 
these  orders  for  the  February  1. 1995 
through  January  31, 1996  pniod,  62  FR 
11813,  March  13, 1997. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  section  353.26  of  the 
Department's  regulations  to  file  a 
certificate  regarding  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  amendment  of  nnal  results  of 
review  and  notice  are  in  accordance 
with  section  751(h)  of  the  Act  (19  U.S.C. 
1675(h))  and  19  CFR  3S3.28(c). 

Dated:  April  29, 1997. 
Robert  S.  LaRnasa, 
Acting  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc.  97-11653  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-122-«I4 

Pure  Magnesium  from  Canada; 
i*rellminary  Results  of  Antidumping 
Duty  Admimstratlva  ftaview 

AGENCY:  Import  Administration, 

Intemationai  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

StIMMARY:  In  response  to  a  request  from 
one  respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  pure 
magnesitim  from  Canada.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  for  the  period  August  1, 1995 
throi^  July  31, 1996. 

We  nave  preliminarily  determined 
that  U.S.  sales  have  not  been  made 
below  the  normal  value  (NV).  We  invite 
interested  parties  to  comment  on  these 
preliminary  results.  Parties  who  submit 
comments  in  this  proceeding  are 
requested  to  submit  with  each  aigmnent 
(1)  A  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument 
EFFGCnVE  DATE:  May  5. 1997. 
FOR  FURTHER  SronMATION  CONTACT: 
Mark  Ross  or  Richard  Rimlinger.  Import 
Administration.  Intemationai  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
telephone:  (202)  482-4733. 

StiPPLEMENTARY  mFORMATKM: 

The  Af^licable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effiective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act  In 


addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Kegistar  on 
May  11, 1995  (60  FR  25130). 

Background 

On  August  31, 1992,  the  Department 
published  in  the  j^ederal  Ri^bter  (57 
FR  39399)  the  antidumping  duty  ordw 
on  pure  magnesium  from  CanttAa  On 
August  12, 1996,  the  Department 
published  a  notice  of  "Opportimity  to 
Request  Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
of  August  1, 1995  through  July  31, 1996 
(61  FR  41768).  We  received  a  timely 
request  for  review  from  the  respondent. 
Norsk  Hydro  Canada  Inc.  (NHCI).  On 
Septembo'  17. 1996,  the  Department 
initiated  a  review  of  NHQ  (61  FR 
48883). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
pure  magnesium.  Pure  unwrought 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
currently  classified  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and  for 
Customs  purposes.  The  vrritten 
description  remains  dispositive. 

The  review  covers  one  Canadian 
manufacturer/exporter,  NHQ,  and  the 
period  August  1, 1995  through  July  31, 
1996. 

Eqioit  Price  (En 

We  calculated  an  HP  for  NHCTs  U.S. 
transaction  in  accordance  with  section 
772(a)  of  the  Tariff  Act  because  the 
subject  merchandise  ¥iras  sold  to  an 
unaffiliated  U.S.  purchaser  {Hior  to  the 
date  of  importation. 

We  calculated  HP  based  on  the  packed 
and  delivoed  price  to  the  unaffiliated 
customer  in  the  United  States.  We  made 
deductions  from  the  gross  unit  price  Cor 
freight  in  accordance  with  section 
772(c)(2XA)  of  the  Tariff  Act 

No  other  adjustment  to  EP  was 
claimed  or  allowed. 

NonnalVahwfNV) 

We  compared  the  aggregate  qtiantity 
of  home  market  and  U.S.  sales  and 
found  the  quantity  of  foreign  like 
product  the  respondent  sold  in  the 
exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sale  of  the  subject  merchandise  to  the 
United  States  pursuant  to  section  773(a) 
of  the  Tariff  Act  Specifically,  we  foiud 


Ciulaml  SooMtBi-  /  Vnl    R2    Nn    Rfi  /  MnnHav.  Mav  5.  1997  /  Notices 


v.,^. 


.1    D. 


y    ir^l      CO      KT_      aa     I    &# ^J...     m# e 


\'t      I     VT^lJ 


24418 


Federal  Register  /  Vol.  62,  No.  86  /  Monday,  May  5.  1997  /  Notices 


that  the  company's  quantity  of  sales  in 
its  home  market  was  greater  than  five 
percent  of  its  sale  to  the  United  States. 
In  addition,  we  did  not  find  any 
information  that  a  particular  market 
situation  in  the  exporting  country  does 
not  permit  a  proper  comparison  with 
the  sales  of  the  subject  merchandise  to 
the  United  States.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act,  we  based  NV  on  the 
prices  at  which  the  foreign  like  product 
was  first  sold  for  consumption  in  the 
home  market. 

Pursuant  to  section  777A(d)(2)  of  the 
Tariff  Act,  we  compared  the  EP  of  the 
individual  transaction  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product  in  the  home  market. 
We  compared  the  EP  sale  to  sales  in  the 
home  market  of  identical  merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  conmiercial  quantities,  in  the 
ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  EP,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act.  See  the  April  11. 1997, 
memorandum  from  Mark  Ross  to  the 
File  for  a  detailed  description  of  our 
level-of-trade  analysis  for  these 
preliminary  results.  Where  applicable, 
in  accordance  with  sections 
773(a)(6)(B)(ii)  and  773(a)(6)(C)(iii)  of 
the  Tariff  Act,  respectively,  we 
deducted  movement  expenses  firom 
home  market  price  and  made  a 
circimistance-of-sale  adjustment  for 
diffierences  in  credit  expenses.  We  made 
the  circumstance-of-sale  adjustment  to 
home  market  price  by  deducting  HM 
credit  expenses  and  adding  U.S.  credit 
expenses.  Since  the  home  market  price 
of  the  foreign  like  product  was  reported 
net  of  direct  taxes  (which  were  not 
collected  on  the  sale  of  the  subject 
merchandise),  we  did  not  have  to  adjust 
the  price  of  the  foreign  like  product 
pursuant  to  section  773(a)(6)(B)(iii)  of 
the  Tariff  Act  We  increased  home 
market  price  by  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A)  of 
the  Tariff  Act  and  reduced  it  by  home 
market  packing  costs  in  accordance  with 
section  773(a)(6)(B)  of  the  Tariff  Act  No 
other  adjustments  were  claimed  or 
allowed. 

PreUminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  (in  percent)  for 
the  period  August  1. 1995,  through  July 
30, 1996  to  be  as  follows: 


Manufacturer/Exporter 

Margin 

Norsk  Hydro  Canada,  Inc 

0.00 

Parties  to  the  proceeding  may  request 
disclosiire  within  five  days  of  tiie  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Issues  raised  in  hearings  will 
be  limited  to  those  raised  in  the 
respective  briefs  and  rebuttal  brie&. 
Case  briefs  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication. 
Parties  who  submit  briefs  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument  (1)  A 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  written  briefs  or  at  a 
hearing,  within  120  days  of  publication 
of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  dumping  duties  on  entries 
of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service  upon  completion 
of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(aKl)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  NHQ  will  be 
the  rate  established  in  the  final  results 
of  this  administrative  review;  (2)  for 
manufacturers  or  exporters  other  than 
NHCI  that  were  covered  in  the  original 
less-than-fair-value  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufactiuer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 


for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  21  percent, 
the  "all  others"  rate  established  in  Pure 
Magnesium  From  Canada:  Amendment 
of  Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Order  in 
Accordance  With  Decision  on  Remand, 
58  FR  62643,  November  29, 1993. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22. 

Dated:  April  28, 1997. 
Robert  S.  LaRuM*. 
Acting  Assistant  Secretary  for  bnpoii 
A  dministration . 
(FR  Doc.  97-11658  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administiation 
[A-122-401] 

Red  RasptMrries  From  Canada;  Rnal 
Results  of  New  Stiipper  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  New 
Shipper  Review  Antidumping  Duty 
Administrative  Review. 

summary:  On  March  17, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  red  raspberries  from  Canada  (62  FR 
12599).  The  review  covers  sales  to  the 
United  States  by  one  exporter/processor 
of  the  subject  merchandise,  Berryhill 
Foods,  Inc.  (Berryhill),  during  the 
period  June  1, 1995  through  May  31, 
1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  no  comments 
were  received.  Therefore,  the  final 
results  remain  unchanged  firom  the 
preliminary  results.  Thia  final  weighted- 


Federal  Register  /  Vol.  62,  No.  86  /  Monday.  May  5,  1997  /  Notices 


24419 


average  dumping  margin  for  the 
reviewed  firm  is  listed  below  in  the 
section  entiUed  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  May  5,  1997. 
FOR  FIJRTHER  INFORMATION  CONTACT: 
James  Doyle,  Lisa  Yarbrough  or  Abdelali 
Elouaradia,  AD/CVD  Enforcement, 
Group  m,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  March  17,  1997,  the  Department 
issued  preliminary  results  of  its  new 
shipper  review  (62  FR  12599)  of  the 
antidimiping  duty  order  on  red 
raspberries  from  Canada  (50  FR  26019, 
June  24, 1985).  We  invited  interested 
parties  to  comment  and  received  no 
comments.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Act  and  section 
353.22  of  its  regulations. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  are  shipments  of  fresh  and 
frozen  red  raspberries  packed  in  bulk 
containers  and  suitable  for  further 
processing.  The  subject  merchandise  is 
currenUy  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTSUS)  item  numbers 
0810.20.90,  0810.20.10.  0811.20.20.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Final  Results  of  Review 

The  final  results  remain  unchanged 
from  the  preliminary  results  as  the 
Department  used  the  same  methodology 
described  in  the  preliminary  results.  As 
a  result  of  our  comparison  of  export 
price  and  constructed  export  price  to 
normal  value,  we  determine  that  the 


following  weighted-average  dumpii^ 
margin  exists: 


Fxporter/ 
processor 

Period 

Margin 

Benyhill  

06/01/95-05/31/96 

1.56 

The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  The 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit,  pursuant  to  section 
751(a)(2)(B)(iii)  of  the  Act  and  section 
353.22(h)(4)  of  the  Department's 
regulations,  will  no  longer  be  permitted 
for  this  firm.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  US  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  this  reviewed 
company  will  be  1.56%;  (2)  for 
exporters/processors  not  covered  in  this 
review,  but  covered  in  previous  reviews 
or  the  original  less-than-fair-value 
(LTFV)  in  investigation,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter/ 
processor  is  not  a  firm  covered  by  this 
review,  previous  reviews,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  exporters/ 
processors  or  manufacturers  not 
previously  reviewed  will  continue  to  be 
2.41%,  the  "All  Others"  rate  from  the 
LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder, 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 


responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  administrative 
review  and  this  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  19  CFR 
353.22(h). 

Dated:  April  24, 1997. 
Robert  S.  LaRnaaa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  97-11657  Filed  5-2-97;  8:45  am] 

BHJJNQ  COOC  aSIO-OS-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherfc 
Administration 

[LD.  020487A] 

P9Br  Review  Panels;  Gulf  of  Mexico 
Red  Snapper  Research 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  reopening  nomination 

process. 

SUMM/U1Y:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service  (NMFS),  is  reopening 
the  nomination  process  for  an 
additional  30  days  for  interested  parties 
to  submit  nominations  for  membership 
on  three  independent  peer  review 
panels  being  convened  under  section 
407(a)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  to  review  the 
basis  for  management  of  the  red  snapper 
stock  in  the  Gulf  of  Mexico. 
Nominations  may  be  submitted  by 
academic  institutions,  state  fishery 
management  agencies,  the  fishing 
industry,  other  interested  non- 
governmental organizations,  and  the 
public. 

Three  panels,  (1)  a  Statistics  Review 
Panel,  (2)  an  Economics  Review  Panel 
and  (3)  a  Science  and  Management 
Review  Panel  will  be  established.  Panels 
will  consist  of  independent  experts  in 
the  appropriate  disciplines. 

The  Statistics  Review  Panel  will  ~ 
review  the  accuracy,  precision,  and 
adequacy  of  the  commercial. 
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recreational,  and  charter  boat  red 
snapper  catch  and  effort  statistics.  The 
Economics  Review  Panel  will  review 
the  costs  and  benefits  analyses 
conducted  in  preparation  of 
Amendment  8  to  the  Reef  Fish  Fishery 
Management  Plan,  including  a  review  of 
all  reasonable  alternatives  to  an 
individual  fishing  quota  program  for  the 
red  snapper  fishery  in  the  Gulf  of 
Mexico.  The  Science  and  Management 
Review  Panel  will  review  the  scientific 
and  management  basis  for  managing  the 
red  snapper  stock  in  the  Gulf  of  Mexico. 
The  Science  and  Management  Review 
Panel  will  be  charged  with  evaluating 
the  existing  scientific  information  and 
management  measures  for  red  snapper 
in  the  Gulf  of  Mexico  in  toto  and  will 
include  the  results  from  the  statistics 
and  economic  reviews.  In  addition,  the 
Science  and  Management  Review  Panel 
will  review  the  results  from  the  1995 
assessment  and  the  independent 
assessments  currenUy  being  conducted, 
the  appropriateness  of  the  scientific 
methods,  information,  and  models  used 
to  assess  the  status  and  trends  of  the  red 
snapper  stock,  and  the  appropriateness 
and  adequacy  of  the  management 
measures  in  the  fishery  management 
plan  for  red  snapper  for  conserving  and 
managing  the  fishery.  Each  reviewer 
will  prepare  a  report  of  his/her  findings 
and  recommendations. 

To  ensure  participation  by  all 
interested  parties  and  that  the  review 
panels  are  afforded  all  relevant 
information  to  reach  objective  findings, 
NMFS  is  accepting  recommendations 
for  individuals  or  representatives  of 
organizations  who  cannot  serve  on  one 
of  the  review  panels  because  of  previous 
or  current  involvement  in  the  fishery  or 
because  of  financial  interests  in  the 
outcome  of  the  reviews  to  present 
information  to  the  peer  review  panels. 
DATES:  Nominations  and 
recommendations  must  be  received  )une 
4, 1997. 

ADDRESSES:  Nominations  and 
recommendations  along  with  a  listing  of 
background,  experience,  and  credentials 
are  to  be  submitted  to  the  Director, 
Office  of  Science  and  Technology,  * 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  MFORMATXM  CONTACT:  The 
£)irector.  Office  of  Science  and 
Technology,  at  (301)  713-2367. 
SUPPI.EMENTARY  INFORMATION:  The 
Magnuson-Stevens  Act  requires  the 
Secretary  of  Commerce  (Secretary)  to 
conduct  a  thorough  and  independent 
evaluation  of  the  scientific  and 
management  basis  for  conserving  and 
managing  the  red  snapper  fishery  in  the 
Gulf  of  Mexico.  Specifically  section 


407(a)(1)  of  the  Act  requires  the 
Secretary  to,  "initiate  an  independent 
peer  review  to  evaluate:  (A)  the 
accuracy  and  adequacy  of  fishery 
statistics  used  by  the  Secretary  for  the 
red  snapper  fishery  in  the  Gulf  of 
Mexico  to  account  for  all  commercial, 
recreational,  and  charter  fishing 
harvests  and  fishing  effort  on  the  stock; 
(B)  the  appropriateness  of  the  scientific 
methods,  information,  and  models  used 
by  the  Secretary  to  assess  the  status  and 
trends  of  the  Gulf  of  Mexico  red  snapper 
stock  and  as  the  basis  for  the  fishery 
management  plan  for  the  Gulf  of  Mexico 
red  snapper  fishery;  (C)  the 
appropriateness  and  adequacy  of  the 
management  measures  in  the  fishery 
management  plan  for  red  snapper  in  the 
Gulf  of  Mexico  for  conserving  and 
managing  the  red  snapper  fishery  imder 
this  Act;  and  (D)  the  costs  and  benefits 
of  all  reasonable  alternatives  to  an 
individual  fishing  quota  program  for  the 
red  snapper  fishery  in  the  Gulf  of 
Mexico.  (2)  The  Secretary  shall  ensure 
that  coomiercial.  recreational,  and 
charter  fishermen  in  the  red  snapper 
fishery  in  the  Gulf  of  Mexico  are 
provided  an  opportunity  to — (A) . 
participate  in  the  peer  review  under  this 
subsection;  and  (B)  provide  information 
to  the  Secretary  concerning  the  review 
of  fishery  statistics  under  this 
subsection  without  being  subject  to 
penalty  under  this  Act  or  other 
applicable  law  for  any  past  violation  of 
a  requirement  to  report  such 
information  to  the  Secretary." 

Who  May  Submit  Nominatioiis  tor 
Panel  Membership 

Any  person  or  organization  may 
submit  nominations  for  any  of  the 
review  panels.  When  submitting 
nominations,  include  the  submitting 
person  or  organization's  name  and 
affiliation  along  with  a  detailed  listing 
of  each  nominee's  background, 
experience,  and  credentials.  Nominees 
for  any  of  the  review  panels  must  have 
outstanding  scientific  or  management 
credentials  relevant  to  the  charge  to  the 
panel.  Nominations  for  the  review 
panels  may  be  made  bom  international 
as  well  as  national  scientific  bodies, 
fishery  management  organizations, 
academia,  or  similar  organizations. 
Panel  members  will  be  selected  by  a 
panel  of  senior  NMFS  scientists  in 
consultation  with  appropriate  interested 
parties. 

Who  May  Serve  on  Review  Panels 

To  avoid  conflicts  of  interest  and 
ensure  an  independent  review, 
nominees  for  any  of  the  review  panels 
who  have  been  directiy  involved  in  the 
collection,  evaluation,  and 


interpretation  of  information  used  in  the 
management  of  the  red  snapper  or 
shrimp  fishery  in  the  Gulf  of  Mexico  or 
in  the  management  of  red  the  snapper 
in  the  Gulf  of  Mexico  during  the  last  4 
years,  who  may  gain  financially  bom 
the  outcome  of  this  review,  or  whose 
inunediate  family,  organization,  or 
company  may  gain  financially  from  the 
outcome  of  these  reviews  will  not  be 
accepted  for  membership  on  any  of  the 
review  panels. 

Cost  Reimbursement 

Panel  members  will  be  paid  a  fixed, 
predetermined  amount  at  a  level 
comparable  to  that  paid  to  Council 
members  and  commensurate  with  the 
amoimt  of  time  required  to  participate 
in  the  review.  It  is  anticipated  that  the 
Statistics  and  Economic  Reviews  will 
require  80  hours  and  the  Science  and 
Management  Review  will  require  100 
hours.  In  addition,  all  travel  expenses 
for  review  panel  members  to  attend 
panel  meetings  and  presentations  will 
be  paid  by  the  government  at  the 
prevailing  government  rates. 

Panel  Meetings 

Each  review  panel  will  meet  one  or 
two  times.  At  least  one  of  these 
meetings  will  be  for  the  presentation  of 
information  to  the  panel  by  scientists, 
fishery  managers,  and  fishing  industry 
representatives;  a  second  meeting  may 
be  necessary  to  review  results  of 
additional  analyses,  or  to  discuss 
findings  and  recommendations.  In 
addition,  the  reviewers  may  caucus  by 
conference  call  to  discuss  review  plans 
or  the  result  of  particular  analyses.  Each 
panel  will  have  three  or  four  members. 
A  NMFS  scientist  will  serve  as  a 
coordinator  for  the  panels,  but  will  not 
serve  as  a  member  of  any  panel. 

Format  of  the  Reviews 

The  reviews  will  require  that  each 
panel  meets  for  5  days.  The  first  half  of 
the  reviews  will  involve  scientists  from 
NMFS,  fishery  management  agencies, 
academia,  and  the  fishing  industry  who 
have  been  involved  in  research  or 
management  of  red  snapper  in  the  Gulf 
of  Mexico  or  as  part  of  the  fishing 
industry.  The  second  half  of  the  review 
will  be  reserved  for  panel  deliberations 
and  preliminary  report  writing. 
Following  the  panel  meeting,  the  panel 
will  work  by  correspondence.  A  Gnal 
report  will  be  prepu«d  by  each  of  the 
reviewers  and  submitted  to  the  Director 
of  the  Office  of  Science  and  Technology. 
Additional  meetings  may  be  necessary 
to  discuss  issues  arising  during 
presentations  from  interested  parties  or 
preparation  of  the  panel  report.  An 
independent  contractor  will  be  selected 


to  prepare  a  final  consolidated  report 
which  incorporates  the  findings, 
recommendations  and  discussions  of 
the  reviewers'  reports.  The  reviewers' 
reports  will  be  included  in  the  final 
report  in  their  entirety  as  annexes. 

1 .  Statistics  Review  Panel 

The  Statistics  Review  Panel  will 
consider  the  accuracy  and  adequacy  of 
fishery  statistics  for  the  red  snapper 
fishery  in  the  Gulf  of  Mexico  to  account 
for  all  commercial,  recreational,  and 
charter  fishing  harvests  and  fishing 
effort  on  the  stock.  In  addition,  the 
Statistics  Review  Panel  will  consider 
the  collection  of  information  on  bycatch 
in  the  shrimp  trawl  fishery  in  the  Gulf 
of  Mexico  and  the  estimation  of  total 
bycatch  for  the  shrimp  fishery.  The 
Statistics  Review  Panel  will  review  the 
cunent  data  collection  programs 
conducted  by  NMFS  and  states  that  are 
used  in  the  assessment  process 
including  the  cooperative  commercial 
fisheries  statistics  program,  the  Marine 
Recreational  Fishery  Statistics  Survey, 
the  headboat  sampling  program,  the 
observer  program  that  collects  bycatch 
information  for  the  shrimp  fishery, 
fishery  independent  surveys,  and 
appropriate  state  sampling  programs 
that  are  used  in  the  assessments.  The 
gotd  of  this  review  is  to  examine  the 
fishery  information  collection  programs 
in  the  Gulf  of  Mexico  which  provide  the 
scientific  data  for  managing  the  fishery, 
setting  regulations,  determining 
allocations  and  conducting  stock 
assessments.  The  report  from  this 
review  will  be  part  of  the  information  to 
be  considered  during  the  Science  and 
Management  Review. 

2.  Economics  Review  Panel 

The  Economics  Review  Panel  will 
consider  the  data  that  are  available  to 
conduct  economic  inquiries  and  will 
review  and  evaluate  the  economic 
analyses  that  are  currently  available  and 
that  contribute  to  the  understanding  of 
the  economic  ramifications  of 
alternative  management  strategies  for 
red  snapper.  Tlie  goal  of  this  review  is 
to  examine  the  analyses  conducted  in 
support  of  establishing  an  individual 
transfiarable  quota  system  for  the  red 
snapper  fishery  and  determine  whether 
the  analyses  were  sufficient  and 
whether  additional  analyses  of  other 
alternatives  are  called  for. 

3.  Science  and  Management  Review 
Panel 

The  Science  and  Management  Review 
Panel  will  consider  all  aspects  of  the 
scientific  and  management  basis  for 
managing  the  red  snapper  stock  in  the 
Gulf  of  Mexico.  The  review  will 


consider  the  appropriateness  of  the 
scientific  methods,  information,  and 
models  used  to  assess  the  status  and 
trends  of  the  Gulf  of  Mexico  red  snapper 
stock  and  their  usefulness  as  the  basis 
for  the  fishery  management  plan  for  the 
Gulf  of  Mexico  red  snapper  fishery.  It 
will  also  consider  the  appropriateness 
and  adequacy  of  the  management 
measures  in  the  fishery  management 
plan  for  red  snapper  in  the  Gulf  of 
Mexico  for  conserving  and  manHpng  the 
red  snapper  fishery  under  the 
Magnuson-Stevens  Act  The  goal  of  this 
review  is  to  examine  the  available 
scientific  data  relating  to  the  status  of 
U.S.  Gulf  of  Mexico  red  snapper,  to 
determine  the  best  scientific  advice  to 
be  derived  from  it.  and  to  determine 
whether  the  preferred  management 
options  are  supported  by  the  scientific 
advice. 

Presentation  of  Infimnation  to  Review 
Panels 

Recommendations  of  individuals  or 
representatives  of  organizations  to 
present  information  to  the  review  panels 
may  be  submitted  by  any  person  or 
organization.  When  submitting 
recommendations  for  presentations, 
include  the  person  or  organization's 
name  and  affiliation  along  with  a  brief 
listing  of  each  person's  background, 
experience,  and  the  type  of  information 
to  be  presented.  Individuals 
recommended  for  presentations  may 
have  previous  involvement  in  the 
assessment  or  management  of  the  red 
snapper  fishery,  may  have  a  financial 
interest  in  fisheries  affected  by  the 
outcome  of  these  reviews,  or  may 
represent  other  interested  parties.  A 
wide  range  of  presenters  will  be  selected 
to  ensure  that  representatives  from  all 
sectors  affected  by  management  of  red 
snapper  in  the  Gulf  of  Mexico  have  an 
opportimity  to  present  information  to 
the  review  panels. 

Dated:  April  29. 1997. 

Nancy  Foate', 

Deputy  Assistant  Administiator.  National 
hiarine  Fisheries  Service. 

[PR  Doc.  97-11671  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nanofial  Oceanic  and  AliwoBphertc 
AdministrBtion 


[LO.  042M7C] 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  an  application  for 
modification  4  to  incidental  take  permit 
844  (P503I). 

SUMMARY:  Notice  is  hereby  given  that 
the  Idaho  Department  of  Fish  and  Game 
in  Boise.  ID  (IDFG)  has  applied  in  due 
form  for  modification  4  to  permit  844 
authorizing  an  incidental  take  of  a 
threatened  species  associated  with 
sport-fishing  activities. 

DATES:  Written  conmients  or  requests  for 
a  public  hearing  on  the  modification 
application  must  be  received  on  or 
before  June  4, 1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment 

Office  of  Protected  Resources,  F/PR3. 
NMFS,  1315  East-West  Highvray.  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169(503-230-5400). 

Written  comments  or  requests  for  a    - 
public  hearing  should  be  submitted  to 
the  Chief,  Environmental  and  Technical 
Services  Division,  Portland. 
SUPPLB»fTARY  MRMMATKM:  IDFG 
requests  modification  4  to  permit  844 
imder  the  authority  of  section  10  of  the  ^ 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Permit  844  authorizes  IDFG  an 
incidental  take  of  adult  and  juvenile, 
threatened.  Snake  River  sprijig/summer 
Chinook  salmon  [Oncorhynchus 
tshawytscha)  and  adult,  threatened, 
Snake  River  fell  chinook  salmon 
{Oncorhynchus  tshawytscha)  associated 
with  the  State  of  Idaho's  sport-fishing 
activities.  For  modification  4,  IDFG 
requests  an  incidental  take  of  residual, 
endangered.  Snake  River  sockeye 
salmon  {Oncorhynchus  netka) 
associated  with  a  kokanee  fishery  in 
Redfish  Lake  from  May  1  through 
August  7, 1997.  The  fishery  is  proposed 
as  a  kokanee  control  measure.  A 
reduction  of  the  kokanee  population  in 
Redfish  Lake  is  desirable  because 
kokanee  compete  directiy  with  ESA- 
listed  sockeye  salmon  in  the  lake  for 
food  and  habitat  and  threaten  IDFG's 
effort  to  re-establish  the  endangered 
salmon's  productivity  in  the  lake.  In 
1995  and  1996.  NMFS  provided 
authorization  to  IDFG  for  an  incidental 
take  of  residual,  endangered.  Snake 
River  sockeye  salmon  associated  with  a 
kokanee  fishery  in  Redfish  Lake.  Angler 
retention  of  RcKifish  Lake  kokanee  has 
not  been  allowed  since  1992  because  of 
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the  potential  incidental  harvest  of  ESA- 
listed  residual  sockeye,  visually 
indistinguishable  from  kokanee.  The 
take  of  ESA-listed  adult  fish  associated 
with  the  proposed  kokanee  fishery  in 
Redfish  Lake  is  requested  in  1997  only. 

Also  for  modification  4  to  permit  844 
(P503I).  IDFG  requests  an  additional 
incidental  take  of  adult,  threatened, 
Snake  River  spring/summer  chinook 
salmon  associated  with  a  salmon  sport 
fishery  on  the  upper  South  Fork  of  the 
Salmon  River  after  June  12, 1997.  The 
fishery  will  target  non-listed, 
artificially-propagated,  summer  chinook 
salmon.  The  primary  source  of  take 
would  be  the  incidental  catch,  handling, 
and  release  of  ESA-listed  adult  fish  with- 
an  associated  catch  and  release 
mortality.  The  specifics  of  the  fishery, 
including  season  dates,  duration, 
locations,  and  mitigative  activities  are 
tailored  to  provide  the  appropriate  level 
of  protection  for  ESA-listed  fish  in  the 
watershed.  The  fishery  is  proposed  to  be 
terminated  when  quotas  are  reached  or 
before  the  onset  of  spawning  activities. 
The  additional  take  of  ESA-listed  adult 
fish  associated  with  the  proposed  upper 
South  Fork  Salmon  River  salmon  fishery 
is  requested  in  1997  only.  Permit  844 
expires  on  April  30,  1998. 

Those  individuals  requesting  a 
hearing  on  the  permit  modification 
request  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summary  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  f-JMFS. 

Dated:  April  29. 1997. 
Nancy  Chn, 

Chief.  Endangered  Species  Division,  Office 
(^Protected  Resources,  National  Marine 
Fisheries  Service. 
IFR  Doc.  07-11670  Filed  5-2-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

[LD.  0424070] 

Marina  Mammals;  Scientific  Researcii 
Permit  (PHF*  859-1373) 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Air  Force.  30th  Space 
Wing.  Vandenberg  Air  Force  Base,  CA 
93437-5320,  has  applied  in  due  form  for 
a  permit  to  take  California  sea  lions 
[Zalophus  califomianus).  Pacific  harbor 
seals  (Phoca  vitulina  richardsi),  and 
northern  elephant  seals  (Mimunga 
angustirostris)  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  Jime  4,  1997. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard. 
Suite  4200.  Long  Beach.  CA  90802-4213 
(310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  13G1  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  purpose  of  the  proposed  research 
is  to  study  the  effects  of  noise  from 
rocket  launches  and  subsequent  sonic 
booms  on  pinnipeds  inhabiting 
Vandenberg  Air  Force  Base  (VAFB)  and 
the  Northern  Channel  Islands  (NCI).  Up 
to  25  California  sea  lions,  60  Pacific 
harbor  seals  (if  available,  rehabilitated 
beached/stranded  harbor  seals  will  be 
used  in  ABR  studies  at  VAFB),  and  25 
northern  elephant  seals  per  year  may  be 
taken  by  capture,  chemically  sedation, 
blood  sampling,  measurement  of 
auditory  brainstem  response,  flipper 
tagging,  and  attachment/retrieval  of 
telemetry  instruments.  Not  ail  animals 
may  be  subjected  to  all  procedures  and 
some  animals  will  be  captured  a  second 
time  for  instrument  recovery.  Up  to  200 
California  sea  lion  pups  and  up  to  500 
northern  elephant  seal  pups  will  be 
roto-tagged  annually.  Up  to  5.000 


California  sea  lions,  600  Pacific  harbor 
seals,  and  2.000  northern  elephant  seals 
may  be  taken  by  incidental  dist\irbance 
caused  by  capture  or  census  activities 
annually.  Although  mortality  from  the 
proposed  activities  is  not  anticipated,  it 
is  possible  that  imdetected  health 
problems  may  lead  to  aberrant  reactions 
to  the  immobilizing  drugs  and  therefore 
permission  is  requested  for  the 
accidental  mortality  of  up  to  2  animals 
of  each  species  annually.  In  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.).  an 
initial  determination  has  been  made  that 
the  activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  imp>act  statement 

Dated:  April  24, 1997. 
Ann  D.  Terbttsh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(PR  Doc.  97-11669  Filed  5-2-97;  8:45  am) 
BNXMQ  CODE  3610-S2-F 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Notice  of  Pul>lic  Meeting  on  the 
Proposed  Experimental  Program  To 
Stimulate  Competittve  Technology 
(EPSCoT) 

AOENCY:  Technology  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  public  meeting  on  the 

proposed  experimental  program  to 

stimulate  competitive  technology 

(EPSCoT). 

SUMMARY:  The  Technology 
Administration  will  hold  an  open 
meeting  on  May  29, 1997  to  solicit  input 
on  the  proposed  Experimental  Program 
to  Stimulate  Comj)etitive  Technology 
(EPSCoT)  from  representatives  of  state 
and  local  government,  universities,  and 
the  private-  and  non-profit  sectors,  who 
are  involved  with  technology 
development,  diffusion, 
commercialization,  and  using 
technology  to  promote  economic 
growth.  The  purpose  of  the  meeting  is 
to  determine  what  activities  are 
currently  being  conducted  in  the  states 
to  foster  technology-based  economic 
growth  and  how  a  new  competitive, 
cost-shared  federal  grant  program  with 
the  mission  of  fostering  the 
development  of  indigenous  technology 
assets  in  states  that  are  traditionally 
under  represented  in  Federal  R&D 
funding  could  be  structured.  The 
following  states  would  currently  be 
eligible  to  participate  in  the  EPSCoT: 


Alabama.  Arlcansas.  Idaho,  Kansas. 
Kentucky,  Louisiana,  Maine, 
Mississippi.  Montana,  Nebraska. 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  and  Wyoming,  as  well  as  the 
Commonwealth  of  Puerto  Rico. 
DATES:  The  meeting  will  be  held  on  May 
29, 1997  from  9  am  until  12  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Research  Center  for  Coal 
and  Energy  at  the  West  Virginia 
University  in  Morgantown,  West 
Virginia.  Individuals  wishing  to  attend 
the  meeting  should  contact  Maureen 
Wood,  Office  of  the  Deputy  Under 
Secretary  for  Technology,  at  (202)  482- 
1091  by  close  of  business  May  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Cummings,  Technology 
Administration.  U.S.  Department  of 
Commerce  at  (202)  482-8323. 
SUPPLEMENTARY  INFORMATION:  The 
Technology  Administration  (TA)  is 
proposing  a  new,  competitive,  matching 
grant  program  called  the  Experimental 
Program  to  Stimulate  Competitive 
Technology  (EPSCoT)  to  foster  the 
development  of  indigenous  technology 
assets  in  states  that  traditionally  have 
been  under  represented  in  the 
distribution  of  Federal  R&D 
e^roenditiires. 

Technology  is  the  engine  of  economic 
growth  and.  as  such,  its  development, 
deployment,  and  diffusion  are  critical  to 
U.S.  competitiveness.  Although  it  is 
often  said  that  nations  do  not  compete, 
companies  do.  it  is  apparent  that  sub- 
national  units — ^regions  within  states 
and  clusters  of  states — do  compete,  not 
simply  with  one  another,  but  also 
internationally.  This  is  because  in  a 
global  economy,  capital,  labor,  and 
technology  are  increasingly  mobile  and 
they  are  attracted  to  regions  with  the 
most  promising  opportunities.  To  this 
end.  regional  policies  and 
infrastructures  play  a  large  role  in 
determining  both  where  companies 
locate  and  their  ability  to  be  competitive 
in  a  global  marketplace. 

Commerce  Department  research 
shows  that  firms  that  adopt  advanced 
technologies  create  more  jobs  at  higher 
wages  than  those  that  do  not 
Furthermore,  regions  that  boast 
concentrations  of  high-tech  industries 
enjoy  high  growth  rates  and  standards  of 
living.  Regions  thus  compete  to  attract 
fiederal  research  facilities,  private 
investment,  and  skilled  labor.  Recent 
research  suggests  that  a  region's 
technological  infrastructure  is  among 
the  most  important  &ctors  that 
businesses  consider  when  mAking 
location  decisions.  Accordingly,  regions 
are  searching  for  strat^es  to  attract  and 


retain  high-tech  firms  and  the  jobs  that 
they  bring.  These  strategies  may  involve 
building  on  existing  strengths  at 
research  universities,  providing 
extension  services  to  local  businesses, 
or  integrating  existing  business 
assistance  resources,  but  ultimately 
their  success  is  contingent  upon  an 
institutional  capacity  to  support 
technology-based  economic  ' 
development. 

In  the  Federal  government's  efforts  to 
foster  competitiveness,  it  must  ensure 
that  all  regions  of  the  nation  develop  the 
necessary  infrastructure  to  support 
indigenous  technology  development 
Most  less  populated  states,  whose 
manufacturers  tend  to  be  small-  and 
medium-sized,  are  at  a  competitive 
disadvantage  because  there  is  generally 
no  research  base  on  which  local 
businesses  can  build.  The  EPSCoT  seeks 
to  remedy  this  disadvantage. 

The  EPSCoT  seeks  to  bmld  on  the 
NSF's  successful  Experimental  Program 
to  Stimulate  Competitive  Research 
(EPSCoR)  which  was  established  in 
1979  to  stimulate  sustainable 
improvements  in  the  quality  of  the 
academic  science  and  technology 
infrastructure  of  states  that  traditionally 
have  been  under  represented  in 
receiving  federal  R&D  funds.  Within 
these  states,  the  EPSCoR's  primary 
emphasis  is  on  improving  the 
competitive  performance  of  major 
research  universities.  By  fooising  on 
building  the  science  base  of  these 
regions,  primarily  in  universities,  the 
EPSCoR  has  successfully  strengthened 
the  research  capacity  of  universities  in 
these  states;  yet,  there  remains  a 
technology  "gap." 

Improving  the  competitive 
performance  of  univosities.  which  is  an 
essential  component  of  a  successful 
technology-b^ed  economy,  is  often  not 
sufficient  to  establish  new  companies, 
develop  new  job  opportimities  or  raise 
the  standard  of  living. 

That  is  why  the  Department  of 
Commerce  proposes  to  create  an 
EPSCoT — the  technology  counterpart  to 
the  EPSCoR.  EPSCoT  would  help  to 
bridge  the  gap  bet%veen  university 
research  and  the  local  economy.  It 
would  develop  essential  economic 
development  tools  to  foster  regional 
technology-based  economic  growth.  The 
program  would  stimulatethe 
development  of  indigenous 
technological  infrastructure  and 
institutional  capabilities  of  states 
through  a  variety  of  means,  including 
outreach  activities,  technology 
development  and  deployment, 
technology  transfer,  education  and 
training,  and  better  linking  universities, 
firms,  and  state  and  local  governments. 


Dated:  April  28. 1997. 
Mary  Good, 

Under  Secretary  for  Technology. 
[PR  Doc.  97-11617  Filed  5-2-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Restraint 
Period  and  Umit  for  Certain  Wool 
Textile  Products  Produced  or 
Manufactured  in  Russia 

April  30, 1997. 

AGBUCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  an 

import  restraint  period  and  limit 

EFFECTIVE  DATE:  May  7, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPI^tENTARY  MFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  exchange  of  letters  dated  March  18. 
1997  and  March  26. 1997.  the 
Governments  of  the  United  States  and 
the  Russian  Federation  agreed  to  amend 
their  Bilateral  Textile  Agreement, 
efiiected  by  exchange  of  notes  dated 
August  13. 1996  and  September  9. 1996. 
The  new  restraint  periods  shall  be 
October  1, 1996  through  December  31, 
1997.  followed  by  three  consecutive 
twelve-month  periods  beginning  on 
January  1. 1998  through  December  31. 
2000. 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  p>eriod  to  end  on 
December  31. 1997  at  an  increased  level. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17. 1996).  Also 
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see  61  FR  50279,  published  on 
September  25, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
TroylLCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fbr  the  Implementatioii  of  Textile 
Agreements 

April  30. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  19, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  wool  textile  products  in 
Category  435,  produced  or  manulactured  in 
Russia  and  exported  during  the  twelve- 
month period  which  began  on  October  1, 
1996  and  extends  through  September  30, 
1997. 

Efiiactive  on  May  7, 1997,  pursuant  to 
exchange  of  letters  dated  March  18  and 


March  26, 1997  between  the  Governments  of 
the  United  States  and  the  Federation  of 
Russia,  you  are  directed  to  amend  the  current 
restraint  period  for  Category  435  to  end  on 
December  31, 1997.  Also,  the  limit  shall  be 
increased  to  64.005  dozen '. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
TroylLGribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.97-11652  Filed  5-2-97:  8:45  am) 


coMMOomr  futures  tradinq 

COMMISSION 

Public  Information  Collection 
Requlrament  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  submission  of 
information  collection  #303^-0035. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0035.  Rules 
Relating  to  the  Offer  and  Sale  of  Foreign 
Futures  and  Foreign  Options,  to  0MB 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  (Pub. 
L.  104-13).  The  information  collected 
pursuant  to  the  this  rule  provides  a 
basis  for  detecting  fraud  in  the  offer  and 
sale  of  foreign  futtires  and  options  to 
people  located  in  this  United  States. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  do  so  within  the  next  30  days  by 
contacting  the  Desk  OfBcer.  CFTC. 
OfBce  of  Management  and  Budget. 
Room  3228,  NEOB,  Washington.  DC 
20502,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the 
Agency  Clearance  Officer.  (202)  418- 
5160. 

Title:  Rules  Relating  to  the  Offer  and 
Sale  of  Foreign  Futtires  and  Foreign 
Options. 

Control  Number:  3038-0035. 

Action:  Extension. 

Respondents:  FCMs.  ffls.  CPOs.  CTAs 
and  APs. 

Estimated  Annual  Burden:  3186 
hours. 


Respondents 


FCMs.  IBs.  CPOs,  CTAs.  and  APs 


Issued  in  Washington.  D.C  on  April  29. 

1997. 

^uaA.Webb, 

Secretary  to  the  Commission. 

(FR  Doc  97-11549  Filed  5-2-97;  8:45  am] 
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coMMOomr  futures  trading 

COMMISSION 

Agricultural  Advisory  Committee 
Seventh  Renewal 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
again  for  a  period  of  two  years  its 
advisory  committee  designated  as  the 
"Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee."  The  Commission  certifies 
that  the  renewal  of  the  advisory 


Regulation 
(ifCFR) 


30.4 
30.5 
30.6 
30.7 
30.8 
30.10 


Estinurted 
no.  ol  re- 
spondents 


560 
136 
440 
120 
120 
120 


Annual  re- 
sponses 


560 
136 
440 
120 
1.440 
120 


Estimate 
average 
hours  per 
response 


1.00 
1.00 
.50 
.50 
1.00 
4.00 


committee  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  the  Commodity 
Exchange  Act.  7  U.S.C  §  1,  ef  seq.,  as 
amended. 

The  objectives  and  scope  of  activities 
of  the  A^icultural  Advisory  Committee 
are  to  conduct  public  meet^igs  and 
submit  reports  and  recommendations  on 
issues  affecting  agricultural  producers, 
processors,  lenders  and  others 
interested  in  or  afiiacted  by  agricultural 
commodities  markets,  and  to  facilitate 
communications  between  the 
Commission  and  the  diverse  agricultural 
and  agriculture-related  organizations 
represented  on  the  Committee. 

Commissioner  Joseph  B.  Dial  serves  as 
Chairman  and  Designated  Federal 
Official  of  the  Agricultural  Advisory 
Committee.  The  Committee's 


membership  represents  a  cross-section 
of  interested  and  afiiacted  groups 
including  representatives  of  producers, 
processors,  lenders  and  other  interested 
agricultural  groups. 

Interested  persons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission.  Three  La£ayette 
Centre,  1155  21st  Street.  NW. 
Washington.  DC  20581. 

Issued  in  Washington,  D.C  on  April  28. 
1997,  by  the  Commission. 
Je«BA.Welib. 

Secretary  of  the  Commission. 
(FR  Doc  97-11516  Filed  5-2-97;  8:45  am] 
■uMa  cooe  oai-si-H 


•  The  limit  ha*  not  liMn  adliutad  to  account  for 
any  impotts  axported  aftar  Septembei  30. 1996. 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2,  §  10(a) 
and  41  CFR  §  101-6.1015(b).  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  on  May  14, 1997  btnn  1:00  p.m. 
to  5:00  p.m.  in  the  first  floor  hearing 
room  of  the  Commodity  Futures  Trading 
Commission  (Room  1000),  Three 
Lafayette  Centre.  1155  21st  Street.  N.W.. 
Washington.  D.C.  20581.  The  agenda 
will  consist  of: 

AgBnda 

I.  Welcoming  Remarics  by  Commissioner  B. 

Dial; 
n.  Discussion  of  the  CFTC  "White  Paper"  on 

the  Prohibition  of  Agricultural  Trade 

Options; 
in.  A  Presentation  of  "A  Day  at  the 

Commission — Examples  of  Issues  CFTC 

Deals  writh  Day-to-Day;" 

IV.  Discussion  of  the  Status  of  New  Delivery 

Points  for  CBT  Grain  Contracts  including 
the  Wheat  Contract; 

V.  Presentation  of  the  Approval  Process  to 

Establish  a  New  Futures  Exchange; 
VL  Report  on  USDA's  Risk  Man^ement 

Education  Program-Summit  on 

September  14, 1997  in  St  Louis,  MO; 
Vn.  Presentation  by  National  Cotton  Council 

of  America  on  their  Risk  Management 

Education  Program; 
Vm.  Presentation  of  the  CFTC- Agricultural 

Advisory  Committee  Website; 
DC  Discussion  on  CFTC's  "Fast  Track" 

Contract  and  Rule  Approval  Process; 
X.  Comments  on  the  Proposed  Legislation  to 

Amend  the  Commodity  Exchange  Act; 
XL  Other  Committee  Business; 
XIL  Closing  Renuirks  by  Commissioner 

Joseph  B.  Dial. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purpose  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  seventh 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  enpowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 


attention  of.  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  c/o  Kunberly 
Harter.  Commodity  Futures  Trading 
Commission.  Three  La£ayette  Centre, 
1155  Street,  N.W.,  Washington,  D.C. 
20581,  before  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  also  inform  Ms. 
Harter  in  writing  at  the  foregoing 
address  at  least  three  business  days 
before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington. 
D.C.  on  April  29, 1997. 
|MBA.Wd*, 
Secretary  of  the  Commission. 
(FR  Doc  97-11548  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Propoeed  Collection;  Comment 
Reoueal 

AGBICY:  Office  of  the  Assistant 
Secretary  of  Defiense  for  Health  AfEairs. 
ACTION:  Notice. 

In  accordance  with  Section 
3506(cK2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  aimounces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  btirden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Considoation  will  be  given  to  all 
comments  received  July  7. 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  TRICARE 
Support  Office.  Office  of  General 
Counsel,  US  Army  Garrison.  Fitzsimons, 
Attn:  Robert  Shepherd,  Aurora,  CO 
80045. 

FOR  RJRTHER  MPORMATION  CONTACT:  To 
request  more  information  on  this 


proposed  information  collection,  pie 
Mrrite  to  the  above  address  or  call 
TRICARE  Support  Office,  Office  of 
General  Counsel  at  (303)  361-1193. 

Title  Associated  with  Form,  and  OMB 
Number:  Statement  of  Personal  Injury — 
Possible  Third  Party  Liability  Champua, 
DD  Form  2527.  OMB  Number  0720- 
0003. 

Needs  and  Uses:  This  information 
collection  is  completed  by  CHAMPUS 
bmieficiaries  suffisring  from  personal 
injuries  and  receiving  medical  care  at 
Government  expense.  The  information 
is  necessary  in  the  assertion  of  the 
Government's  right  to  recovery  under 
the  Federal  Medical  Care  Recovery  Act 
The  data  is  used  in  the  evaluation  and 
processing  of  these  claims. 

Affected  Public:  Individuals  or 
hoiuehold.  Federal  government 

Axmual  Burden  Hours:  17,300. 

Number  of  Respondents:  29300. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  35 
minutes. 

Frequency:  On  occasion,  only  when  a 
beneficiary  is  insured  under 
circumstances  creating  possible  liability 
in  a  third  party. 

8UPPLBIBITARY  MFORMATKM: 

Sammaiy  of  Infbrmation  CollectioB 

The  Federal  Medical  Care  Recovery 
Act,  42  use  2651-2653  as  implemented 
by  Executive  Order  No.  11060  and  28 
CFR  43  provides  for  recovery  of  the 
reasonable  value  of  medical  care 
provided  by  the  United  States  to  a 
person  who  is  injured  or  suffers  a 
disease  imder  circumstances  creating 
tort  liability  in  some  third  person.  DD 
Form  2527  is  required  for  investigating 
and  asserting  claims  in  favor  of  the 
United  States  arising  out  of  such 
incidents. 

When  a  claim  for  CHAMPUS  benefits 
is  identified  as  involving  possible  third 
party  liability  and  the  iiiformation  is  not 
submitted  with  the  claim,  the  TRICARE/ 
CHAMPUS  contractor  requests  that  the 
injured  party  (or  a  designee)  complete 
DD  Form  2527.  To  protect  the  interests 
of  the  Government,  the  contractor 
suspends  claims  processing  until  the 
requested  third  party  liability 
information  is  received.  The  contractor 
conducts  a  preliminary  evaluation  based 
upon  the  collection  of  information  and 
refers  the  case  to  a  designated 
appropriate  legal  officer  of  the 
Uniformed  Services.  The  responsible 
Uniformed  Services  legal  officer  uses 
the  information  as  a  basis  for  asserting 
and  settling  the  Government's  claim. 
When  appropriate,  the  information  is 
forwarded  to  the  Department  of  Justice 
as  the  basis  for  litigation. 
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Section  1  of  the  Form  is  used  to 
collect  general  information,  such  as 
name,  address  and  telephone  niunbers 
about  the  military  sponsor  and  the 
injured  beneficiary. 

Section  2  of  the  Form  allows  the 
injured  beneficiary  to  explain  in  his  or 
her  own  words  how  the  injury  occurred. 
This  allows  the  beneficiary  to  explain 
that  he  or  she  was  not  injured  in  an 
accident  or  that  no  third  party  was 
responsible.  If  either  of  these  conditions 
exist,  the  beneficiary  does  not  have  to 
complete  the  rest  of  the  form. 

SeM:tion  3  of  the  Form  is  used  to 
collect  information  about  accidents  that 
do  not  involve  motor  vehicles. 
Information  such  as  location,  time,  date, 
property  owner's  name  and  address  and 
the  names  and  addresses  of  persons 
involved  or  witnesses  is  collected  in 
this  section  of  the  form.  Other 
information  relating  to  police 
investigations,  other  injured  fomily 
members,  whether  the  accident  was 
work  related  and  insurance  coverage  is 
also  collected. 

Section  4  of  the  Form  is  used  to 
collect  information  about  motor  vehicle 
accidents.  Most  of  the  investigations  for 
possible  third  party  liability  involve 
motor  vehicle  accidents.  A  beneficiary 


must  attach  a  copy  of  the  official  police 
report  to  the  form.  Additional 
information  not  usually  included  in 
police  reports  is  entered  in  Section  4, 
including  information  about  insurance 
coverage  of  the  parties,  and  whether  the 
accident  was  work  related  is  collected. 

Section  5  of  the  Form  is  used  for 
miscellaneous  information  such  as 
possible  medical  treatment  in  a 
Government  hospital,  the  name  and 
address  of  the  beneficiary's  attorney, 
and  information  regarding  any  possible 
releases  or  setUements  with  another 
party  to  the  accident. 

Section  6  of  the  Form  contains  the 
certification,  date  and  signature  of  the 
beneficiary  (or  a  designee). 

Dated:  April  29, 1997. 
Patricia  L.  Toppings, 

Ahemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  97-11596  Filed  5-2-97;  8:45  am] 

BlUJNaCOOE  5000  04  II 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  97-10] 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Assistance 
Agency,  Department  of  Defense. 

ACTION:  Notice. 

SUIMNARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/FPD.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-10," 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  April  29. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

■LUNQ  CODE  S00O-O4-M 


DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


2  3  tfl  litt/ 


In  reply  refer  to: 
1-04136/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-10,  concerning  the  Department  of  the  Air 
Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Australia  for  defense  articles  and  services  estimated  to  cost 
$52  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media. 


Sincerely, 


Thomas  Q.  Rhame 

Ueutanani  General.  US 

Director 


'/■• 


Attachments 
Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Cotmnittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  impropriations 
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(i) 

(ii) 


(iii) 


(iv) 
(v) 

(vi) 


Tremsmittal  No.  97-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:   Australia 

Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$42  million 
$10  million 
$52  million 


Description  of  Articles  or  Services  Offered: 
Sixty-one  AGM-142  air-to-ground  missiles  (including 
training  missiles),  containers,  spare  and  repair  parts, 
special  test  sets  and  support  equipment,  modification  and 
integration  of  the  AGM-142  missiles  for  use  on  the  F-111 
aircraft,  aircraft  ground  and  flight  testing  with  new 
missile  systems,  mission  planning  software,  personnel 
training  and  training  equipment,  publications  euid 
technical  data,  U.S.  Government  and  contractor  technical 
cind  logistics  personnel  services  and  other  related 
elements  of  program  support . 

Military  Department:   Air  Force  (YKW,  Amendment  2) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  tQ 
be  Paid:   None 

Sensitivity  of  Technoloov  Contained  in  the  Defense  Article 
or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress:  2  3  Art  '**^ 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


POLICY  JUSTIFICATION 


Australia  -  AGM-142  Air-to-Ground  Missiles 

The  Government  of  Australia  has  requested  the  purchase  of  61 
AGM-142  air-to-ground  missiles  (including  training  missiles) , 
containers,  spare  and  repair  parts,  special  test  sets  euid  support 
equipment,  modification  and  integration  of  the  AGM-142  missiles  for 
use  on  the  F-111  aircraft,  aircraft  ground  and  flight  testing  with 
new  missile  systems,  mission  plauining  software,  personnel  training 
and  training  equipment,  publications  and   technical. data,  U.S. 
Government  and  contractor  technical  auad  logistics  personnel 
services  and  other  related  elements  of  prograun  support.   The 
estimated  cost  is  $52  million. 

This  sale  will  contribute  to  the  foreign  policy  and   national 
security  of  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  euid  continues  to  be  em  importauit 
force  for  political  staibility  euid  economic  progress  in  the  Pacific 
region. 

This  is  a  follow-on  procurement  by  Australia  of  these  missiles 
which  will  be  used  to  enhance  its  F-111  aircraft  air-to-ground 
attack  capability.   Australia  will  have  no  difficulty  a±>sorbing 
these  missiles  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Corporation,  Or leuido, 
Florida.   There  are  no  offset  agreements  proposed  to  be  entered 
into  in  connection  with  this  potential  sale. 

Implementation  of  this  progrsun  will  not  recjuire  the  assicniment  of 
any  additional  U.S.  Government  personnel  in-country  but  will 
require  approximately  five  contractor  representatives  to  provide 
in-country  technical  support  for  a  period  of  up  to  21  months. 

There  will  be  no  adverse  inpact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi) 


Sensitivity  of  Technology: 


1.  The  AGM-142  stamd-off  air-to-ground  missile  hardware 
and  software  contain  the  following  sensitive  technologies  which  are 
classified  Confidential:  range  capability,  data  link  capabilities 
and  launch  software  (guidance  algorithms) . 

2.  If  a  technologically  advcinced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  and  software  involved  in 
this  sale,  the  information  could  be  used  to  develop  countermeasures 
or  systems  which  could  reduce  weapon  system  effectiveness  or  be 
used  in  the  development  of  a  system  with  similar  or  advemced 
capeibilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substcuitially  the  same  degree  of  protection  for 
the  sensitive  technology  being  released  as  the  U.S.  Government. 
This  sale  is  necessary  in  furthereuice  of  the  U.S.  foreign  policy 
and  national  security  objectives  outlined  in  the  Policy 
Justification. 


(FR  Doc.  97-11598  Filed  5-2-97;  8:45  am] 

BMJJNQ  COOC  S00O-O4-C 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Reestablishment  of  ttie  Defense  Policy 
Advisory  Committee  on  Trade 

action:  Notice. 

SUMMARY:  The  Defense  Policy  Advisory 
Committee  on  Trade  (DP ACT)  has  been 
reestablished  by  the  Secretary  of 
Defense  and  the  U.S.  Trade 
Representative,  in  consonance  with  the 
public  interest,  and  in  accordance  with 
the  provisions  of  Pub.  L.  92-463,  the 
"Federal  Advisory  Committee  Act"  The 
DP  ACT  was  originally  established 
pursuant  to  Pub.  L.  93-618,  the  Trade 
Act  of  1974,  as  amended. 

The  DP  ACT  provides  general  defense 
policy  advice  to  the  U.S.  Trade 
Representative  in  conjunction  with  the 
Secretary  of  Defense  concerning  trade 
matters  referred  to  in  19  U.S.C 
§  2155(a). 

The  DPACT  will  continue  to  be 
composed  of  approximately  twenty 
members  representative  of  the  U.S. 
defense  industry.  Efforts  will  be  made  to 
ensure  that  there  is  a  fairly  balanced 
membership  in  terms  of  the  functions  to 
be  performed  and  the  interest  groups 
represented. 

For  further  information  regarding  the 
DPACT,  contact:  Andy  Gilmore, 
telephone:  (703)  697-1130. 

Dated:  April  28. 1997. 
L.M.  Bjrnnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-11595  Filed  5-2-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Establishment  of  the  Secretary  of 
Defense  Task  Force  on  Defense 
Reform 

ACnON:  Notice. 

SUMMARY:  The  Secretary  of  Defense  Task 
Force  on  Defense  Reform  (the  Task 
Force)  is  being  established  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  Pub.  L.  92-463,  the  "Federal 
Advisory  Committee  Act,"  Title  5 
U.S.C.,  Appendix  2. 

The  Task  Force  will  advise  and  make 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  on  alternatives  for  improving 
the  organization  and  procedures  of  the 
Department  of  Defense,  particidarly  the 
OCBce  of  the  Secretary  of  Oefiense,  the 


Defense  Agencies  and  the  DoD  Field 
Activities.  Emphasis  will  be  given  to  the 
potential  for  expanded  use  of  enterprise- 
wide  business  procedures,  especially  in 
the  areas  of  acquisition,  logistics, 
installation  operations,  and  property 
management.  It  is  anticipated  that  the 
Task  Force  will  conclude  its  activities 
and  submit  a  final  report  by  November 
1, 1997. 

The  Task  Force  will  consist  of  a 
balanced  membership  of  approximately 
six  noted  defense  experts  from  outside 
the  federal  govenunent  with  varied 
experience  and  diverse  interests, 
appointed  by  the  Secretary  of  Defense. 

For  further  information  regarding  the 
Task  Force,  contact:  Mr.  Henry  J.  Gioia, 
(703) 695-4281. 

Dated:  May  1, 1997. 
L.M.  Bjniini, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-11750  FUed  5-1-97;  12:20  pmj 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advtoory  Board  Closed  Meeting 

agency:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY;  The  Scientific  Advisory 

Board  published  a  notice  in  the  Federal 

Register  on  April  10, 1997,  Vol  62  FR 

17599,  concerning  a  closed  meeting. 

This  scheduled  meeting  was  to  be  held 

on  April  24, 1997  (8:00  a.m.  to  9:00 

a.m.).  The  remaining  information  in  this 

notice  applies  to  the  April  22, 1997 

meeting. 

DATES:  April  22, 1997  (8:00  a.m.  to  9:00 

a.m.). 

ADDRESS:  The  Defense  Intelligence 

Agency.  Boiling  AFB.  Washington,  D.C. 

20340-5100. 

FOR  RIRTMER  MFORMATION  CONTACT:  Maj 

Michael  W.  Lamb,  USAF.  Executive 

Secretary,  DIA  Scientific  Advisory 

Board,  Washington,  D.C.  20340-1328 

(202) 231-4930. 

SUPPLBIBITARY  INFORMATION:  The  entire 

meeting  is  devoted  to  the  discussion  of 

classified  information  as  defined  in 

Section  552b(c)(D,  Title  5  of  the  U.S. 

Code  and  therefore  will  be  closed  to  the 

public.  The  Panel  will  be  detailing 

interim  reports  and  findings  which 

entail  current  critical  intelligence  issues 

and  advise  the  Director,  DIA  on  these 

finHing>>  and  advise  the  Director.  DIA. 

on  related  scientific  and  technical 

matters. 


Dated:  April  29. 1997. 
L.M.Byniiin, 

Alternate  OSD  Federal  Register,  Uaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-11602  Filed  5-2-97;  8:45  am]      ^ 
BlUJNa  COOE  S0M-04-M 

DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Defense  intelligence  Agency,  Scientific 
Advisory  Board  Closed  Meeting 

AQBICY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Scientific  Advisory 
Board  published  a  notice  in  the  Federal 
Register  on  March  24, 1997,  Vol.  62  FR 
13870.  concOTning  a  closed  meeting. 
This  scheduled  meeting  was  to  be  held 
on  April  18. 1997  (800  am  to  1600  pm). 
This  meeting  has  been  rescheduled  to  be 
held  on  May  27. 1997  (800  am  to  1600 
pm).  The  remaining  information  in  this 
notice  applies  to  the  May  27. 1997 
meeting. 

DATES:  May  27. 1997  (800  am  to  1600 
pm). 

ADDRESS:  The  Defense  Intelligence 
Agency.  Boiling  AFB.  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maj  Michael  W.  Lamb,  USAF.  Executive 
Secretariat  DIA  Scientific  Advisory 
Board.  Washington.  DC  20340-1328 
(202) 231-4930. 

SUPPLEMENTARY  MFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I)  Tide  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  April  29, 1997. 
L.M.  BynDm, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-11603  Filed  5-2-97;  8:45  am] 
Mism  fofif  I 


OEPARTMBfT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Change  in  ReimlMirsament  of 
Higher  Actual  Subsistence  Expenses 
and  Reviaed  Non-Foreign  Oversees 
Per  Diem  Rales 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
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Sf 


action:  Notice  of  change  in 
reimbursement  of  higher  actual 
subsistence  expenses  and  revised  non- 
foreign  overseas  per  diem  rates. 

summary:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Nimiber  194.  This  bulletin 
revises  the  ceiling  on  reimbursements 
for  actual  subsistence  expenses 
authorized  civilian  personnel  when 
traveling  to  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States.  For 
travel  in  those  areas  involving  special  or 
unique  circumstances,  the 
reimbursement  of  actual  and  necessary 
itemized  daily  subsistence  expense  shall 
not  exceed  300  percent  of  the  applicable 
locality  per  diem  allowance  (roimded  to 
the  next  higher  dollar).  For  regulations 
governing  maximum  per  diem  rates  and 


reimbursement  of  the  actual  and 
necessary  subsistence  expenses  in  the 
continental  United  States  and  the 
District  of  Coliunbia,  see  the  Federal 
Travel  Regulation  (41  CFR  Parts  301- 
304),  parts  301-7  and  301-8  issued  by 
the  General  Services  Administration, 
and  maximimi  per  diem  rates  and 
reimbursement  of  the  actual  and 
necessary  subsistence  expenses  in 
foreign  overseas  locations,  see  6  FAM- 
150  or  Standardized  Regulation.  Section 
925  issued  by  U.S.  Department  of  State. 
Additionally,  this  bulletin  lists  revisions 
in  per  diem  rates  prescribed  for  U.S. 
Government  employees  for  official 
travel  in  Alaska,  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  194  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
currant  rates. 


EFFECTIVE  DATE:  May  1. 1997. 

SUPPLEMENTARY  INFORMATION:  This 
dociunent  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  superseded  Civilian  Personnel 
Per  Diem  Bulletin  Number  193. 
Distribution  of  Civilian  Peraonnel  Per 
Diem  Bulletins  by  mail  was  discontinue. 
Per  Diem  Bulletins  published 
periodically  in  the  Federal  Register  now 
constitute  the  only  notification  of 
revisions  in  per  diem  rates  to  agencies 
and  establishments  outside  the 
Department  of  Defense.  For  more 
information  or  questions  about  per  diem 
rates,  please  contact  your  local  travel 
office.  The  text  of  the  Bulletin  follows: 

aiUJNO  OOOE  S00O-O4-M 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico^and  the  Northern  Mariana  Isleuids  and  Possessions  of  the  United 
States  by  Federal  government  civilian  enqployees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

ALASKA: 

ANCHORAGE 

^ 

05/01  --  09/30 

147 

66   ' 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

Q1IQ\IS1 

ANCHORAGE  NAVAL  RESERVE 

CENTER 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

BARROW 

110 

76 

186 

03/01/96 

BEl'HEL 

93 

61 

154 

02/01/97 

CORDOVA 

74 

72 

146 

^il^\lsi 

CRAIG 

05/01  --  08/31 

95 

66 

161 

^SlQXlSl 

09/01  --  04/30 

79 

64 

143 

05/01/97 

DELTA  JUNCTION 

75 

64 

139 

02/01/97 

DUTCH  HARBOR -UNALASKA 

110 

75 

185 

02/01/97 

EARECKSON  AIR  STATION 

75 

60 

135 

02/01/97 

EIELSON  APE 

05/16  —  09/14 

121 

60 

181 

^1lQ\ISl 

09/15  --  05/15 

75 

55 

130 

<i2l(i\l91 

RIJ1END0RF  AFB 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

Qll^llSl 

FAIRBANKS 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

FT.  GREELY 

75 

64 

139 

02/0-L/91 

FT.  RICHARDSON 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

PT.  WAINWRIGHT 

' 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

HOMER 

05/01  --  09/30 

116 

64 

180 

02/01/97 

10/01  --  04/30 

90 

61 

151 

02/01/97 

JUNEAU 

89 

79 

168 

02/01/97 

KENAI-SOLDOTNA 

05/01  --  09/30 

94 

61 

155 

02/01/97 

lO/Sr  --  04/30 

74 

59 

133 

02/01/97 
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24434        '  Federal  Register  /  Vol. 

62,  No.  86  /  Monday,  May 

5,  1997  /  Notices 

Maximum  Per  Diem  Rates 

for  official  travel 

in  Alaska, 

,  Hawaii, 

the  Commonwealths         1 

of  Piaerto  Rico  and  the 

Northern 

I  Mariana  Islands  emd  Possessions  of  the  United          1 

States  by  Federal  government  civilian  employees. 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

T/XZALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)'   + 

(B) 

(C) 

• 

KETCHIKAN 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

KINO>  COVE 

85 

69 

154 

03/01/96 

KING  SALMON 

77 

68 

145 

03/01/96 

KUWdCK 

05/01  --  08/31 

95 

66 

161 

05/01/97 

09/01  --  04/30 

79 

64 

143 

05/01/97 

KODIAK 

88 

72 

160 

02/01/97 

KOTZEBUE 

05/16  --  09/15 

101 

81 

182 

04/01/97 

09/16  --  05/15 

90 

80 

170 

04/01/97 

KULIS  AGS 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

^RJRPHY  DOME 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

NOME 

93 

76 

169 

02/01/97 

PETERSBURG 

82 

58 

140 

02/01/97 

SEMARD 

05/01  --  09/15 

114 

74 

188 

02/01/97 

09/16  --  04/30 

78 

71 

149 

02/01/97 

SITKA-MT.  EDGECOMBE 

04/01  --  10/31 

« 

97 

63 

160 

02/01/97 

11/01  --  03/31 

86 

62 

148 

02/01/97 

SKAGWAY 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

SPRUCE  CAPE 

88 

72 

160 

02/01/97 

TANANA 

93 

76 

169 

02/01/97 

VALDEZ 

05/15  --  09/15 

105 

65 

170 

02/01/97 

09/16  --  05/14 

f 

84  . 

64 

148 

02/01/97 

NASILLA 

1 

89 

65 

154 

02/01/97 

WRANGELL 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

[OTHER] 

75 

60 

135 

02/01/97 

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

73 

53 

126 

03/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilieui  employees. 


- 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

- 

GUAM: 

• 

GUAM  (INCL  ALL  MIL  INSTAL) 

185 

90 

275 

05/01/97 

HAWAII: 

CAMP  H  M  SMITH 

110 

70 

180 

07/01/96 

EASTPAC  NAVAL  COMP  TELE 

AREA 

110 

70 

180 

07/01/96 

FT.  DERUSSEY 

110 

70 

180 

07/01/96 

FT.  SHAFTER 

110 

70 

180 

07/01/96 

HICKAM  AFB 

110 

70 

180 

07/01/96 

HONOLULU  NAV  &  MC  RESERVE  CTR 

110 

70 

180 

07/01/96 

ISLE  OF  HAWAII:  HILO 

74 

60 

134 

07/01/96 

ISLE  OF  HAWAII:  OTHER 

105 

63 

168 

07/01/96 

ISLE  OF  KAUAI 

114 

75 

189 

07/01/96 

ISLE  OF  KURE 

10 

8 

18 

07/01/96 

ISLE  OF  MAUI 

04/16  --  12/14 

100 

63 

163 

07/01/96 

12/15  --  04/15 

113 

65 

178 

07/01/96 

ISLE  OF  OAHU 

110 

70 

180 

07/01/96 

KANEOHE  BAY  MC  BASE 

110 

70 

180 

07/01/96 

KEKAHA  PACIFIC  MISSILE  ] 

RANGE  ; 

FAC 

114 

75 

189 

07/01/96 

KILAUEA  MILITARY  CAMP 

74 

60 

^  134 

07/01/96 

LULUALEI  NAVAL  MAGAZINE 

110 

70 

180 

07/01/96 

NAS  BARBERS  POINT 

110 

70 

180 

07/01/96 

PEARL  HARBOR  AFLOAT  TNG  6RP,  MIDDLE 


110 

70 

180 

07/01/96 

PEARL  HARBOR  NAVAL  COMPLEX      110 

70 

180 

07/01/96 

PEARL  HARBOR  NAVAL  SUBMARINE  BASE 

110 

70 

180 

07/01/96 

PEARL  HARBOR  NAVY  PUBLIC  WORKS  CTR 

110 

70 

180 

07/01/96 

SCHOFIELD  BARRACKS               110 

70 

180 

07/01/96 

WHEELER  ARMY  AIRFIELD           110 

70 

180 

07/01/96 

[OTHER]                          79 

62 

141 

06/01/93 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL                   22 

24 

46 

07/01/96 

MIDWAY  ISLANDS: 

- 

MIDWAY  ISLAND  NAVAL  AIR  FACILITY 

60 

13 

73 

02/01/97 

MIDWAY  ISLANDS                   60 

13 

73 

02/01/97 

NORTHERN  MARIANA  ISLANDS: 

ROTA                             105 

71 

176 

05/01/97 
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24436          Fedsral  Register  /  Vol.  62.  No.  86  /  Monday.  May 

5.  1997  / 

Notices 

Maximum  Per  Diem  Rates  for  official  travel 

in  Alaska 

,  Hawaii, 

the  Commonwealths 

of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  1 

Possessions  of  the  United           | 

States  by  Federal  government  civilian  employees. 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY                           AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

SAIPAN                          170 

78 

'  248 

05/01/97 

[OTHER]                          61 

53 

114 

05/01/97 

PUERTO  RICO: 

BAYAMON 

05/01  --  12/14                 102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

CAROLINA 

05/01  --  12/14                 102 

60 

162 

10/01/96 

12/15  --  04/30                 130 

63 

193 

10/01/96 

DORADO 

04/01  --  12/21                164 

83 

247 

10/01/96 

12/22  --  03/31                300 

96 

396 

10/01/96 

FAJARDO  [INCL  CEIBA,  LUQUILLO  &  HUMACAO] 

05/01  --  11/23                 70 

64 

134 

10/01/96 

11/24  --  04/30                 114 

68 

182 

10/01/96 

FT.  BUCHANAN  (INCL  GSA  SVC  CTR,  GUAYNABO] 

05/01  --  12/14                 102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

LUIS  MUNOZ  MARIN  lAP  AGS 

05/01  --  12/14                 102 

60 

162 

10/01/96 

12/15  --  04/30                 130 

63 

193 

10/01/96 

MAYAGUEZ                          90 

58 

148 

02/01/97 

PONCE                            107 

58 

165 

10/01/96 

ROOSEVELT  ROADS 

• 

05/01  --  11/23                 70 

64 

134 

10/01/96 

11/24  --  04/30                114 

68 

182 

10/01/96 

ROOSEVELT  ROADS  NAS    2/ 

05/01  --  11/23                 70 

64 

134 

10/01/96 

11/24  --  04/30                114 

68 

182 

10/01/96 

SABANA  SECA 

05/01  --  12/14                102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

SABANA  SECA  US  NAVAL  SEC  GRP  ACT 

05/01  --  12/14                 102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

SAN  JUAN 

05/01  --  12/14                102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

SAN  JUAN  US  NAVAL  RESERVE  STATION 

05/01  --  12/14                102 

60 

162 

10/01/96 

12/15  --  04/30                130 

63 

193 

10/01/96 

• 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Marieuia  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees.  , 


LOCALITY 


[OTHER] 

VIRGIN  ISLANDS  (U. 

ST.  CROIX 

ST.  JOHN 

04/16  -- 

12/21 

12/22  -- 

04/15 

ST.  THOMAS 

04/12  -- 

12/15 

12/16  -- 

04/11 

WAKE  ISLAND: 

WAKE  ISLAND 

S.) 


Dated:  April  29. 1997. 
L.M.  Bynmn, 

Alternate  OSD  Federal  Register  Laison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-11594  Filed  5-2-97;  8:45  am] 
BHJJNQ  COOE  5000-04-C 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army/Corps  of 
Engineers 

Draft  Environmental  impact  Statement 
PEIS)  for  ttie  Tucson  Drainage  Area 
Feasit>iilty  Study,  Pima  County,  AZ 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Los  Angeles  District 
Corps  of  Engineers  and  local  co- 
sponsors,  the  Pima  County  E)epartment 
of  Transportation  and  Flood  Control 
District  and  the  Qty  of  Tucsoiv 
Department  of  Transportation  propose 
the  construction  of  certain  flooid  control 
structures  along  portions  of  the  Tucson 
Arroyo  and  Arroyo  Chico  located  in 
central  Tucson.  The  Tucson  Arroyo/ 
Arroyo  Chico  system  and  its  tributaries 
is  the  major  drainage  channel  for 
watersheds  within  the  city  and  drains 
an  11.4  square-mile  area  of  central  and 
downtown  Tucson.  The  study  was 
developed  in  response  to  frequent  flood 
events  along  this  drainage  system. 

As  proposed  the  recommended  plan 
would  consist  of  three  primary 
elements:  (1)  Randolph  Park  Detention 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

70 

50 

120 

10/01/96 

127 

78 

205 

08/01/96 

242 

89 

331 

08/01/96 

39r 

100 

491 

08/01/96 

168 

93 

261 

08/01/96 

268 

103 

371 

08/01/96 

40 

35 

75 

10/01/96 

Basin  Complex,  (2)  Park  Avenue 
Detention  Basin  Complex  and,  (3) 
improvements  along  High  School  Wash. 
Project  construction  would  increase  the 
existing  7  to  10-year  level  of  flood 
protection  to  an  approximate  100-year 
level  of  protection.  The  project  would 
eliminate  approximately  90  percent  of 
all  inundation  damages  while  providing 
protection  to  approximately  1,100 
structures  within  the  100-year 
floodplain.  In  addition,  the 
recommended  plan  would  provide  for 
the  restoration  of  over  12  acres  of 
valuable  desert  riparian  habitat  within 
the  project  area,  increase  local 
opportunities  for  Mrildlife,  as  well  as 
satisfying  a  currently  unmet  need  for 
recreation. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  DEIS,  or  for  additional 
information,  please  contact  Mr.  William 
Q.  Butler  at  (213)  452-3845  or  Mr.  Elden 
J.  Gatwood  at  (213)  452-3812,  or  by 
writing  to  the  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District  (Attn: 
Mr.  William  O.  Butler,  CESPL-J>D-11N, 
Room  14005),  P.O.  Box  532711,  Los 
Angeles,  California  90053-2352. 

SUPPLEMENTARY  INFORMATXM:  No 
significant  short  or  long-term  adverse 
environmental  effects  were  identified  in 
the  DEIS  as  a  result  of  implementing  the 
recommended  plan. 

The  public  review  and  comment 
period  for  the  DEIS  will  be  for  45  days, 
from  May  2, 1997  to  June  16, 1997. 


Sowing 

A  public  scoping  meeting  will  be  held 
to  give  individuals  and  groups  the 
opportunity  to  comment,  either  orally 
and/or  in  writing  on  the  environmental, 
social  and  economic  impacts  of  the 
proposed  action  (recommended  plan)  as 
presented  in  the  DEIS.  The  feasibility 
report  and  DEIS  findings  will  be 
reviewed  at  the  public  meeting. 

The  public  meeting  will  be  scheduled 
for  the  week  of  May  26, 1997  in  the  City 
of  Tucson.  When  available,  the  specific 
date,  time  and  location  of  this  meeting 
will  be  announced  in  the  local  news 
media  and  with  separate  notification  to 
all  parties  on  the  project  mailing  list 

Written  public  comments  and 
suggestions  received  by  Jime  16, 1997 
will  be  addressed  in  the  Final  EIS 
(FEIS). 

Robot  L.  Davis. 

Colonel.  Corps  ofEngiiteers.  Dutrid  Exipneer. 
(FR  Doc.  97-11560  Filed  5-2-97;  8:45  am] 
BNJUNQ  CODE  Sne-KF-M 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Aiiiiy,  Corps  of 


intent  To  Prepare  a  Draft 
EnvtrDnmentai  Impact  Statement 
(DEIS)  for  tiM  Jackaonville  Harlwr 
Navigation  Cttannel  Improvements 
Profect,  Duval  County,  Flortda 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 
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ACTION:  Notice  of  intent. 


summary:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  the  Jacksonville  Haihor 
Navigation  Channel  Improvements 
Project.  This  action  is  a  cooperative 
effort  between  the  Jacksonville  District, 
U.S.  Army  Corps  of  Engineers  and  the 
Jacksonville  Port  Authority. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Dugger.  904-232-1686, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 
SUPPI.EMENTARY  INFORMATION:  The 
Jacksonville  Port  Authority  has 
requested  that  the  U.S.  Army  Corps  of 
Engineers  study  the  feasibility  of 
deepening  the  Port  of  Jacksonville, 
Duval  Coimty,  Florida.  The  purpose  of 
the  proposed  action  is  to  provide 
increased  safety,  efficiency  and  lower 
costs  for  navigation  interests,  while 
protecting  the  environment.  Existing 
port  facilities  are  not  easily  accessible  to 
some  larger  ships  because  of  depth 
limitations  in  some  parts  of  the  channel, 
and  other  large  ships  that  can  only  use 
the  channel  if  they  are  "light-loaded", 
also  because  of  depth  limitations.  Loccd 
interests  have  requested  that  the  harbor 
chaimels  be  deepened  to  provide  for 
projected  movement  of  general  cargo  at 
greater  drafts,  thereby  reducing 
transportation  costs.  In  addition,  local 
interests  and  harbor  pilots  have 
requested  channel  wideners  at  key 
locations  where  turning  and/or  passing 
is  required  to  improve  vessel  handling 
and  maneuvering  and  to  ensure  safety  of 
navigation  while  using  the  harlrar.  The 
Jacksonville  Harbor  Deepening  Study 
was  authorized  by  a  resolution  firom  the 
Committee  on  Public  Works  and 
Transportation,  U.S.  House  of 
Representatives,  dated  February  5, 1992, 
which  states:  "Resolved  by  the 
Committee  on  Public  Works  and 
Transportation  of  the  United  States 
House  of  Representatives,  that  the  Board 
of  Engineers  for  Rivers  and  Harbors,  is 
requested  to  review  the  report  of  the 
Chief  of  Engineers  on  Jacksonville 
Harbor,  Florida,  published  as  House 
Document  214,  Eighty- ninth  Congress, 
First  Session,  and  other  pertinent 
reports,  to  determine  whether 
modifications  of  the  recommendations 
contained  therein  are  advisable  at  the 
present  time,  in  the  interest  of 
navigation  or  other  purposes." 
Alternatives:  To  aecide  what 
alternatives  would  be  considered  for 
navigation  improvements,  terminals 
within  the  port  area  were  located  and 
identified  according  to  type  of  activity. 
Based  on  these  determinations,  an  array 


of  alternatives,  including  varying  depths 
and  widths,  methods  of  excavation  and 
disposal  alternatives  we  evaluated. 
Depths  of  40  to  45  feet  plus  2  feet 
allowable  overdepth  were  evaluated,  as 
were  channel  widths  up  to  at  least  575 
feet  Construction  methods  evaluated 
include  the  use  of  hopper  and/or 
cutterhead  dredges.  A  circulation 
improvement  channel  6  feet  deep  and 
80  feet  wide  is  also  proposed  to  improve 
flows  through  Mill  Cove.  A  number  of 
disposal  alternatives  have  been 
evaluated.  In  addition  to  placement  of 
beach  quality  material  on  the  beach 
south  of  the  mouth  of  the  river,  and 
possible  use  of  the  Jacksonville  Ocean 
Dredged  Material  Disposal  Site 
(ODMDS),  about  75  upland  sites 
throughout  the  Jacksonville  Harbor  area 
were  initially  considered.  This  number 
was  reduced  to  about  25  sites  and 
subsequently  to  11  sites. 

Issues:  The  EIS  will  consider  impacts 
on  the  river  channel,  upland  disposal 
areas,  areas  of  cultural  or  historic 
significance,  water  quality,  protected 
species,  fish  and  wildlife  resources, 
shore  protection,  navigational  safety, 
energy  conservation,  socio-economic 
resources,  possible  effects  of  blasting, 
and  any  other  possible  issues  identified 
through  scoping,  public  involvement 
and  interagency  coordination. 

Scoping:  A  scoping  letter  was  sent  to 
all  known  interested  parties  on  August 
24, 1993.  All  parties  were  invited  to 
participate  in  the  scoping  process  by 
identifying  additional  concerns  or 
problems,  studies  needed,  additional 
alternatives,  and  other  matters  related  to 
the  proposed  action.  A  public  meeting 
is  also  planned. 

Coordination:  The  proposed  action 
was  coordinated  with  the  U.S.  Fish  and 
Wildlifia  Service  (FWS)  under  the  Fish 
and  Wildlife  Coordination  Act  on 
October  19. 1993,  for  the 
Reconnaissance  Phase  of  the  study  and 
again  beginning  on  April  15, 1996,  for 
the  Feasibility  Phase  of  the  study.  The 
proposed  action  was  also  coordinated 
with  the  FWS  and  National  Marine 
Fisheries  Service  (NMFS)  under  the 
Endangered  Species  Act  on  August  24, 
1993,  and  April  23, 1996,  res{>ectively. 
The  proposed  action  is  being 
coordinated  with  the  State  Historic 
Preservation  Officer  (SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
Section  404(b)  of  the  Clean  Water  Act; 
application  to  the  State  of  Florida  for 
Water  Quality  Certification  pursuant  to 
Section  401  of  the  Qean  Water  Act; 


certification  of  state  lands,  easements 
and  rights-of-way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

Agency  Role:  As  the  local  sponsor  and 
leading  local  expert,  the  Jacksonville 
Port  Authority  will  provide  extensive 
information  and  assistance  on  resources 
to  be  impacted,  mitigation  measures  and 
alternatives. 

DEIS  Preparation:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
on  or  about  August  29, 1997. 

Dated:  April  14, 1997. 
Hanley  K.  Smith. 
Acting  Chief.  Planning  Division. 
(PR  Doa  97-11565  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  Of  the  Nafvy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Dispoaal  and  Reuae  of 
tlM  Naval  Undersea  Warfare  Center, 
New  LofKkMi,  CT 

SUMMARY:  Pursuant  to  CouncU  on 
Environmental  Quality  regulations  (40 
CFR  i>arts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  the  Navy  announces  its 
intention  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
disposal  and  reuse  of  the  Naval 
Undersea  Warfare  Center  (NUWC).  New 
London,  Connecticut. 

In  1995,  the  Congressional 
Commission  on  Base  Realignment  and 
Closure  (BRAC)  recommended  the 
closure  of  NUWC  New  London  and  its 
subsequent  relocation  to  the  Naval 
Undersea  Warfare  Center,  Newport,  RI. 
This  recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Fourth  Congress  in  1995. 
The  BRAC  legislation  also  identified  the 
requirements  for  compliance  with 
NEPA,  stating  that  the  provisions  of 
NEPA  shaU  apply  during  the  process  of 
property  disposal.  Accordingly,  with 
this  notice,  the  Navy  has  initiated  the 
process  to  prepare  an  EIS  to  evaluate  the 
environmental  effects  of  the  disposal 
and  likely  reuse  of  this  property. 

The  proposed  action  to  be  considered 
and  evaluated  in  the  EIS  is  the  disposal 
and  reuse  of  the  NUWC  New  London 
property  determined  surplus  to  the 
needs  of  the  federal  government  The 
Center,  situated  in  New  London  county, 
consists  of  about  26  acres  in  the  Qty  of 
New  London.  A  portion  of  the  Center, 
including  a  pier  and  the  Navy's 
Magnetic  Silencing  Facility,  will  be 


transferred  to  the  U.S.  Coast  Guard.  The 
Navy  will  continue  to  operate  the 
Magnetic  Silencing  FacUity  as  a  tenant 
of  the  Coast  Guard.  The  historic  Fort 
Trumbull,  and  a  portion  of  the  land 
around  it,  is  expected  to  be  transferred 
to  the  State  of  Connecticut,  Department 
of  Environmental  Protection,  Biireau  of 
Outdoor  Recreation  imder  a  public 
benefit  conveyance  for  use  as  an  historic 
state  park. 

The  NUWC  New  London  Reuse 
Committee,  acting  as  the  Local  Reuse 
Authority  (LRA),  has  prepared  a  reuse ' 
plan  for  the  remainder  of  the  Center 
property.  The  property  contains 
primarily  laboratory  and  office  space, 
with  very  little  open  space.  The 
property  also  contains  base  operating 
support  facilities,  including  training, 
some  housing,  shop  and  emergency 
services  space.  The  reuse  plan 
represents  a  mixed-use  redevelopment 
scenario  based  on  proposed  zoning  for 
the  site.  The  NUWC  LRA  has  indicated 
to  the  Navy  that  is  does  not  intend  to 
acquire  the  available  surplus  property 
and,  therefore,  the  property  will  be 
made  available  for  development  through 
public  sale.  The  EIS  will  evaluate 
environmental  impacts  of  the  reuse 
plan,  as  well  as  other  redevelopment 
scenarios  identified  through  the  EIS 
process.  These  alternatives  include  a 
marina/specialty  center  and  a 
conference  center.  Navy  will  also 
evaluate  the  no  action  alternative, 
defined  as  the  retention  of  NUWC  New 
London  in  a  caretaker  status.  Based  on 
a  preliminary  evaluation  conducted  by 
the  State  Historic  Preservation  Officer, 
several  of  the  Center's  facilities, 
including  Fort  Trumbull  are  eligible  for 
listing  on  the  National  Register  of 
Historic  Places.  Further  evaluation  of 
the  Center's  buildings  and  structures 
will  be  conducted  as  part  of  the  EIS 
process. 

ADDRESSES:  The  Navy  vnll  hold  a  public 
scoping  meeting  to  further  identify 
issues  to  be  addressed  in  the  EIS.  The 
meeting  will  be  held  on  Tuesday,  May 
20, 1997.  beginning  at  7:30  p.m.  at  the 
Radisson  Hotel,  at  the  Comer  of 
Governor  Winthiop  Boulevard  and 
Union  Street,  New  London, 
Connecticut.  Navy  representatives  will 
make  a  brief  presentations,  then 
members  of  die  public  will  be  asked  to 
provide  comments  on  potential  reuses 
and  the  EIS  process.  Agencies  and  the 
public  are  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  scoping 
meeting.  To  be  most  helpful,  comments 
fthould  clearly  describe  specific  issues 
or  topics  which  the  EIS  should  address. 
Written  comments  must  be  postmarked 


by  June  15, 1997,  and  should  be  mailed 
to  Commanding  Officer,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  Attn:  Ms.  Tina  Deininger 
(Code  202/TD),  10  Industrial  Highway, 
MS  82,  Lester,  PA  19113.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
action  and  will  be  given  equal 
consideration. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Additional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Ms.  Deininger  at  (610)  595-0761, 
fecsimile  (610)  595-0778. 

Dated:  April  30, 1997. 
OXKoenig. 

LCZm,  JAGG.  USN,  Federal  Register  Liaison 
Officer. 

[PR  Doc.  97-11651  Filed  5-2-47;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  CVX  Flexibility 
will  meet  on  May  14-16, 1997.  The 
meeting  will  be  held  at  the  Office  of 
Naval  Research,  800  North  Qoincy 
Street.  Arlington,  Virginia,  and  the 
Naval  Sea  Systems  Command 
Headquarters,  2531  Jefferson  Davis 
Highway,  Arlington,  VA.  The  meeting 
will  commence  at  8:30  a.m.  and 
terminate  at  4  p.m.  on  May  14  and  May 
15;  and  commence  at  8:30  a.m.  and 
terminate  at  12:30  p.m.  on  May  16, 
1997.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
identify  for  the  Department  of  the  Navy 
the  scdence  and  technology 
opportunities  that  have  the  potential  for 
major  impact  on  operational  flexibility 
over  the  lifetime  of  new  Navy  ship 
classes  now  \mder  consideration.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  requirements 
and  concepts  for  CVX  roles,  missions, 
capabilities  and  configurations; 
potential  technical  limitations  to  CVX 
operational  flexibility  over  the  lifetime 
of  the  class;  specific  science  and 
technology  initiatives,  such  as 
integrated  electric  power  and  electric 
drive,  to  address  such  limitations;  and 
the  applicability  of  such  initiatives  to 
other  current  and  new  Navy  ship 
classes.  These  Iniefings  and 


demonstrations  will  contain  classified 
and  proprietary  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 

Accordingly,  the  Under  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)  (1) 
and  (4)  of  tide  5,  United  States  Code. 
FOR  FURTHER  MFORMATION  CONCERNMQ 
TMS  MEETWG  CONTACT:  Ms.  Diane 
Mason-Muir,  Office  of  Naval  Research, 
Naval  Research  Advisory  Committee. 
800  North  Quincy  Street.  Arlington,  VA 
22217-5660,  Telephone  Number.  (703) 
696-^769. 

Dated:  April  28, 1997. 
Donald  E.  Koenig,  Jr., 
LCDR.  JACC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-11597  Filed  5-2-97;  8:45  amj 
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UNIFORMED  SERVICES  UNIVERSITY 
OFTHE  HEALTH  SCIENCES 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETWQ: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TIME  AND  DATE:  1:00  p.m.  to  4:00  p.m.. 

May  16, 1997. 

PLACE:  Uniformed  Services  University 

of  the  Health  Sciences,  Board  of  Regents 

Conference  Room  p3001)  4301  Jones 

Bridge  Road,  Bethesda,  MD  20814-4799. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C  552b(eX3))- 

MATTERS  TO  BE  CONSDERB): 

8:30  ajn.    Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — Januaiy  21- 
22, 1997 

(2)  Faculty  Matters 

(3)  Granting  of  Dmrees 

(4)  Departmental  Reports 

(5)  Financial  Report 

(6)  Report— President,  USUHS 

(7)  Report— Oean,  School  of  Medicine 

(8)  Report— Dean,  Ckaduate  School  of 
Niirsing 

(9)  Comments — Chairman.  Board  of 
Regents 

(10)  New  Business 

CONTACT  PERSON  FOR  MORE  WrOHMOTION 
Mr.  Bobby  D.  Anderson.  Executive 
Secretary  of  the  Board  of  Regents.  (301) 
295-3116. 
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Dated:  May  1. 1997. 
Linda  Bynuni, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

(FR  Doc.  97-11747  Filed  5-1-97;  12:10  pml 
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DEPARTMENT  OF  ENERGY 

Morgantovvn  Energy  Technology 
Cantor  Rnancial  Assistance  Award; 
Solicitation  Announcement 

AQQICY:  U.S.  Department  of  Energy 

(DOE),  Federal  &iergy  Technology 

Center. 

ACTION:  Solicitation  available  notice. 

StJMMARY:  The  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  announces  its  intent  to  issue 
Solicitation  for  Cooperative  Agreement 
Proposal  (SCAP)  No.  DE-SC21- 
97FT34197,  for  effort  entitled. 
"Community  Leaders  Network 
Coordination  Program."  Authority  for 
this  action  is  the  DOE  Organizational 
Act,  Public  Law  95-91  and  the  DOE 
Financial  Assistance  Regulations  10 
CFR  600.  A  single  award  is  expected. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  S.  Gabriele,  Mailstop  1-07,  U.S. 
Department  of  Energy,  Federal  Energy 
Technology  Center.  P.O.  Box  880, 
Morgantown,  West  Virginia  26507- 
0880,  Telephone:  (304)  285-4253, 
Email:  mgabri9fetc.doe.gov,  FAX:  (304) 
285—4253.  Procurement  Request  No.  21- 
97FT34197.000. 

SUPPLEMBfTARV  MFORMATION:  The 
obiective  of  the  agreement  wrill  be  to 
improve  the  process  of  national 
deployment  of  innovative  technologies 
by  providing  a  mechanism  for 
identifying  and  addressing  national 
stakeholder  concerns  in  the 
development  stages.  The  awardee  wiU 
be  responsible  for  support,  assistance, 
and  cultivation  of  the  Community 
Leaders  Network  (CLN)  stakeholder 
group.  The  awardee  will  also  maintain 
public  communications  efforts  related  to 
CLN  and  the  Environmental 
Managements  (EM)  OfBce  of  Science 
and  Technology  (OST)  activities;  this 
will  include  continuation  of  newsletters 
and  the  CLN  Home  Page.  In  addition, 
the  awardee  will  be  responsible  for 
completing  performance  metrics.  The 
CLN  is  a  small,  loosely  structiired 
national  group  of  public  and  Tribal 
representatives,  who,  as  individuals:  (1) 
provide  review  and  comment  on  the  EM 
programs'  OST  Focus  Areas, 
Croascutting  Programs,  and  related 
activities;  (2)  identify  strategies  for 
improving  public  and  Tribal 
involvement  in  Focus  Area  activities: 


and  (3)  serve  as  a  reality  check,  or 
"sounding  board",  for  various  OST 
programs  and  initiatives.  The  CLN  is  not 
a  consensus-seeking  body;  rather  it 
seeks  a  range  of  individual  opinions 
from  a  variety  of  stakeholders  and 
facilitates  information  exchange.  The 
awardee  will  work  with  the  CLN 
participants  to:  (1)  promote  the  transfer 
of  information  concerning  EM 
technologies  among  stakeholders;  (2) 
increase  understanding  of  the  problems 
and  technology  options  for  solving 
environmental  problems  at  DOE  sites  as 
these  activities  affect  the  community 
leaders;  (3)  foster  an  enviroiunent  of 
open  information  where  facts,  issues, 
and  solutions  are  shared  across  the 
nation  and;  (4)  provide  individual 
feedback  to  EM  and  other  Federal 
agencies  concerning  community 
leaders 's  perspectives  on  how  these 
activities  can  be  more  effective  in 
meeting  the  needs  of  E)OE  communities 
and  external  stak^olders  with  regard  to 
development  and  deployment  of 
environmental  technologies.  The 
solicitation  package  wiU  be  made 
available  on  the  FETC's  Homepage  at 
the  following  address:  (http:// 
vrww.metc.doe.gov/business/ 
solicita.html]  on  or  about  May  7, 1997. 
If  an  offaror  requires  a  diskette  copy,  a 
request  shoidd  be  forwarded  via  eioail 
to  "mgabriOfetc.doe.gov,"  or  via  fax 
(304/285-4683),  or  via  mail  to  the 
address  noted  above  and  attention  to 
Mary  S.  Gabriele.  All  requests  must 
identify  the  SCAP  No.  DE-SC21- 
97FT34197.  The  exact  proposal  due  date 
will  be  identified  in  the  SCAP.  Offerors 
are  encouraged  to  periodically  check  the 
FETC  Homepage  for  any  amendments 
that  may  residt  after  issuance  of  the 
solicitation. 

baued:  April  23, 1997. 
KandolpliI-  Kealing, 
Contracting  Officer.  Acquisition  and 
Assistance  Division,  Federal  Energy 
Technology  Center. 
(FR  Doc.  97-11621  Filed  S-2-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Environmentol  Mensgement  SH^ 
Specific  Advtoory  Board,  Department 
of  Energy,  Loe  Alamos  Nationai 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 


Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Los  Alamos  National  Laboratory. 

DATES:  Tuesday,  May  13, 1997:  6:30 
p.m.-9:30  p.m.;  7:00  p.m.  to  7:30  p.m. 
(public  comment  session). 

ADDRESS:  Elks  BPOE  460  Lodge,  1615 
Old  Pecos  Trail,  Santa  Fe,  New  Mexico. 

FOR  FURTHER  MFORMATKW  CONTACT:  Ms. 
Ann  DuBois,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board. 
528  35th  Street.  Los  Alamos.  New 
Mexico  87544.  (505)  665-5048. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: — Tuesday.  May  13. 
1997 

6:30  p.m.    Call  to  Order  and 
Welcome 

7:00  p.m.  Public  Comment 

7:30  p.m.  Old  Business 

8:15  p.m.  New  Business 

9:30  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Ann  DuBois,  at  (505)  665- 
5048.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street.  Los 
Alamos.  NM  87185-5400. 

Issued  at  Washington,  DC  on  April  28. 
1997. 

KMihal  M.  Sumal. 

Acting  Deputy  Advisory  Conunittee 

ManagBtnent  Officer. 

(FR  Doc  97-11618  Filed  5-2-47;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Nos.  ER07-1873-4WO,  ER97-2064- 
000  and  ER97-2O0»-OOOI 

Cinergy  Servlcas,  Inc..  Notice  of  HIing 

April  29, 1997. 

Take  notice  that  on  March  31. 1997. 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  9, 1997.  Protests  wrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.CMhell. 
Secretary. 

(FR  Doc.  97-11539  Filed  5-2-97;  8:45  am) 
BHJJNa  OOOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Podwl  Na  ER97-2Sa4-000] 

Houston  Lighting  A  Powwr  Company; 
Notice  of  Rling 

April  29, 1997. 

Take  notice  that  on  April  11, 1997. 
Hotiston  Lighting  &  Power  Company 
("HL&P")  tendered  for  filing  a  revised 
tariff  to  provide  open-access 
transmission  service  to.  from  and  over 
certain  HVDC  interconnections  ("TFO 
Tariff")  to  supersede  HL&P's  current 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  1.  HL&P  states  that  die  TFO 
Tariff  has  been  revised  to  reflect 
changes  to  the  pro  forma  tariff  adopted 
in  Order  No.  888-A.  and  to  incorporate 
new  pricing  provisions  consistent  with 
the  new  pricing  regime  now  being 
implemented  by  the  Public  Utility 
Commission  of  Texas.  HL&P  states  that 
it  has  eliminated  provisions  relating  to 
the  reservation  of  15%  of  capacity  in  the 
East  HVDC  Tie  for  "qualified  utilities" 
and  the  provision  requiring  a 


solicitation  every  three  years  to 
determine  the  interest  of  other  utilities 
in  a  possible  expansion  of  the  HVDC 
Intercoimections.  The  TFO  Tariff 
continues  to  offer  ancillary  swvices 
consistent  with  the  services  offered  by 
HL&P  for  transactions  that  occur  wholly 
within  the  Electric  Reliability  Council  of 
Texas.  HL&P  has  requested  a  waiver  to 
permit  the  revised  ITO  Tariff  to  become 
effective  as  of  April  14, 1997. 

HL&P  states  that  the  tariff  has  been 
served  on  the  parties  to  Docket  Nos. 
EL79-8  and  ER96-2960  and  on  the 
Public  Utility  Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  9. 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LolBO.CMhril. 
Secretary. 

(FR  Doc.  97-11540  Filed  5-2-97;  8:45  am] 
BUJNQ  OOOE  9m-0t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Ppctol  Noa.  RPf7-161-003  and  RP97-329- 
OOi] 

Iroquois  Gas  Transmission  Systam, 
LP.;  Notice  of  Request  tor  Extension 
of  implementation  Date  of  Certain 
GiSB  Standards 

April  29. 1997. 

Take  notice  that  on  April  24. 1997. 
Iroquois  Gas  Transmission  System.  LP. 
(Iroquois)  tendered  for  filing  a  request 
for  an  extension  of  the  June  1. 1997 
implementation  date  for  certain 
computer  system  related  Gas  Industry 
Standards  Board  (GISB)  standards  of 
Order  Nos.  587,  et  seq. 

Iroquois  states  that  in  order  to 
implement  certain  standards,  Iroquois 
has  concluded  that  it  must  replace  its 
existing  internal  and  external  computer 
systems,  a  task  which  has  required  that 
it  contract  with  third  parties  for  the 
development  of  the  new  systems. 
Iroquois  seeks  an  extension  of  time  to 


August  1. 1997  to  implement  the 
referenced  GISB  standards. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
Bled  on  or  before  May  5. 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LowCCashril. 
Secretary. 

(FR  Doc.  97-11543  Filed  5-2-97;  8:45  am] 
lOOMcnr-si-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IPraiecl  Na  2380-012  IMnel 

Edwards  Manufacturing  Companyi  Inc. 
and  City  of  Augusta;  Notice  of 
AvallablHty  of  Report  on  tfie  Cost  of 
Removing  Edwards  Dam 

April  29. 1997. 

By  direction  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
December  20, 1996,  order.  77  FERC 
1 61.285,  Oak  Ridge  National  Laboratory 
(ORNL)  staff  has  prepared  an 
independent  study  of  the  cost  of 
removing  Edwards  dam  and  documents 
the  finrfing^  of  the  study  in  a  report 
tided  "Cost  of  Removing  Edwards  Dam 
on  the  Kennebec  River,  Maine"  (Report). 
The  Edwards  Hydroelectric  Project  is 
located  on  the  Keimebec  River  in 
Atigusta.  Maine. 

In  the  Report.  ORNL  staff  analyze 
various  alternative  approaches  to  dam 
removal,  estimate  the  cost  of  these 
approaches,  and  present  a 
recommended  approach  for  dam 
removal.  The  cost  of  ORNL's 
recommended  approach  is  S2.7  millioiL 

The  finHingn  of^this  study  mil  be 
incorporated  into  the  Kennebec  River 
Basin  final  Environmental  Impact 
Statement  (EIS)  which  is  planned  for 
publication  later  this  year.  Responses  to 
public  conunents  on  diis  report  will  be 
included  in  the  final  EIS. 

Copies  of  the  Report  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A.  of  the  Commission's  offices  at 
888  First  Street.  N.E.,  Washington.  D.C. 
20426. 

Any  comments  should  be  filed  on  or 
before  May  16. 1997.  and  should  be 
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addressed  to:  Lois  D.  Cashell,  Secretary, 

Federal  Energy  Regulatory  Commission, 

88a  First  Street,  N.E.,  Washington,  D.C. 

20426.  Please  affix  Project  No.  2389-012 

to  all  comments.  For  further 

information,  contact  Joe  Davis, 

Commission  stafiTTask  Monitor,  at  (202) 

219-2865. 

Lois  D.  Caahdl, 

Secretary. 

(FR  Doc.  97-11542  Filed  5-2-97;  8:45  am] 

■LUNQ  cow  SnT-AI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  HB52-e3-3-006] 

TOrK  naven  power  (company,  saie 
Hart)or  Water  Power  Corporation, 
Pennsylvania  Power  &  light  Company, 
SusquelMfma  Power  Company,  and 
PECO  Energy  Power  Company;  Notice 
of  Information  Settlement  Meeting 

April  29, 1997. 

Take  notice  that  an  informal 
settlement  meeting  will  be  convened  on 
May  20, 1997  at  IKX)  p.m.  at  the  Office 
of  the  Federal  Energy  Regiilatory 
Commission,  888  First  Street,  N£. 
Room  52-06,  Washington.  D.C.  20426 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Mr.  Charles  K.  Cover  (202)  219-2664  or 
Mr.  Vedula  Sarma  (202)  219-3273. 
LomD-CmMI. 
Secretary. 
(FR  Doc.  97-11541  Filed  5-2-47;  8:45  am) 

MJJNO  OOOC  SriT-M-M 


DEPARTMENT  OF  ENERGY 

Sunshine  Act  Meeting 

AGENCY  HOiXNNG  MEETMQ:  Federal 
Energy  Regulatory  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  April  28, 1997,  62  FR 
22932. 

PREVIOUSLY  ANNOUNCB)  TME  AND  DATE  OF 
MEETING:  April  30, 1997. 10:00  a.m. 
CHANGE  M  THE  MEETMG:  The  following 
Docket  Numbers  and  Companies  have 
been  added  to  the  Agenda  scheduled  for 
the  April  30, 1997  meeting. 


Item  No. 
CAG-22 
Docket  No.  and  Company 

IS92-3-000,  Amerada  Hess  Pipeline 

Company 
IS94-10-003,  Amerada  Hess  Pipeline 

Company 
IS94-34-000,  ARCO  Transportation 

Alaska,  Inc. 
OR9&-1-000,  Exxon  Pipeline  Company 
Leis  a  CaahBll. 
Secretary. 

[FR  Doc.  97-11707  Filed  4-30-97;  5:03  pm] 
BNJJNQ  0006  inr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FfU.-6821-8) 

Agency  Information  Collection 
ActivWea:  Propcaed  Collection, 
Comment  Request;  National  Health 
Protection  Survey  of  Beaches 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
EPA  is  starting  to  develop  an 
Information  Collection  Riequest  (ICR)  for 
submittal  to  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below,  before  submitting  the 
ICR  to  OMB  for  review  and  approval. 
DATES:  Conunents  must  be  submitted  on 
or  before  July  7, 1997. 
ADDRESSES:  Office  of  Water.  Office  of 
Science  and  Technology/Standards  and 
Applied  Science  Division  (4305),  401  M 
Street  SW..  Washington.  DC  20460.  The 
ICR  is  currently  under  development 
FOR  FURTHER  SffORMATION  CONTACT:  Mr. 
Rick  Hoffinann  at  EPA.  telephone  (202) 
260-0642. 

SUPPI-BIBITARY  MFORMATKM: 

Potentially  Affected  Entities:  The 
number  of  potentially  affected  entities  is 
approximate  since  the  list  of  siirvey 
participants  is  under  development  EPA 
eventually  intends  to  survey  all  State, 
Coimty.  City,  and  Tribal  representatives 
with  responsibilities  for  assessing  the 
impact  of  water  contaminated  by 
microbiological  pollutants  on  persons 
using  beaches  and  related  recreational 
waters. 

Title:  National  Health  Protection 
Survey  of  Beaches. 

Abstract:  Bacterial  and  other 
microbiological  contaminants  continue 


to  pose  potentially  adverse  human 
health  problems  for  the- nation's 
recreational  waters,  including  bathing 
beaches.  These  adverse  efiiects  have 
been  one  of  EPA's  long-standing 
concerns  and  are  direcUy  related  to  such 
Clean  Water  Act  responsibilities  as 
water  quality  standards,  surface  water 
quality,  and  Agency  efforts  to  ensure 
that  the  waters  of  the  United  States  are 
"fishable"  and  "swimmable."  Recent 
studies  have  confirmed  the  health 
efiiects  resulting  firom  bathing  in 
contaminated  watere.  Thus,  water 
quality  in  bathing  beach  areas  remains 
an  important  concern  to  EPA. 

EPA  believes  there  is  a  need  to 
improve  the  overall  quality  and 
availability  of  public  information  about 
beach  health  protection  activities;  these 
include,  but  are  not  limited  to,  water 
quality  standards,  monitoring  and 
assessment  activities,  and  beach 
closures.  Many  organizations  share 
responsibility  for  these  activities. 
Consequentiy.  EPA  will  survey 
environmental  public  health  officials 
from  State.  Tribal,  County,  and  Qty 
agencies,  as  well  as  representatives  from 
various  interest  groups  to  compile  and 
verify  this  information.  EPA  will  then 
assemble  it  into  a  format  that  can  be 
readily  analyzed  and  shared  with 
responsible  parties,  as  well  as  the 
public.  This  information  collection 
effort  will  involve  distributing  a 
questionnaire  to  various  agencies  (e.g., 
State.  Tribal,  County.  Qty)  to  evaluate 
the  condition  of  bathing  beaches  at 
freshwater  (the  Great  Lakes  and  othen) 
and  marine  (estuarine  and  coastal)  sites 
around  the  Nation.  Responses  to  the 
questionnaire  are  required  to  determine 
compliance  with  water  quality 
standards,  assess  public  health  risks, 
and  determine  what  steps  EPA  should 
take  next,  if  any.  Completion  of  the 
questionnaire  will  be  voluntary.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  OMB  control  nuinbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  acciiracy  of  the 
agency's  mtimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
.  Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
respoQse.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources, 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Respondents/ 
Affected  Entities:  Estimated  at  2.333  per 
year.  (This  burden  assumes  that  the 
number  of  respondents  will  increase  as 
the  survey  is  phased  in.  EPA  assumes 
total  number  of  surveys  as  7,500:  500 
surveys  the  firat  year,  3,000  surveys  the 
second  year,  4,000  surveys  the  third 
year.) 

Estimated  Number  of  Respondents: 
2.333.  . 

Frequency  of  Response:  One  time  per 
year. 

Estimated  Total  Annual  Hour  Burden: 
5,000  hours  (per  year).  (15.000  total 
hours/3  years:  1,000  hours  the  first  year; 
6.000  hours  the  second  year;  8,000 
hours  the  third  year.) 

Estimated  Total  Annualized  Cost 
Burden:  $100,000  (5,000  hours/year  at 
$20/hour). 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  address:  Mr. 
Rick  Hoffinann.  U.S.  Environmental 
Protection  Agency  (4305),  OW, 
Standards  and  Applied  Science 
Division.  401  M  Street  SW.. 
Washington.  DC  20460. 


Dated:  April  25. 1997. 
Tudor  T.Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  97-11630  Filed  5-2-97;  8:45  am] 
BNJJNQ  C00E( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5821-41 

Notice  Of  Request  To  Nominate 
Candidates  for  Membership  on  the 
National  Environmental  Justice 
Advisory  Council  or  One  of  Its 
Subcommittees 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  National 
Environmental  Justice  Advisory  rnnnril 
(NEJAC)  was  ratablished  in  September 
3, 1993.  The  Council,  known  as  NEJAC. 
complies  with  the  Federal  Advisory 
Committee  Act  and  is  required  to  renew 
its  charter  every  two  years  and  to  ensure 
that  at  least  one-third  of  its  membership 
is  rotated  annually  to  ensure  that  the 
NEJAC  presents  a  balanced  view.  The 
Council  was  established  September  3. 
1993  and  A  Request  to  Nominate 
Candidates  for  Membership  was  issued 
at  that  time.  EPA  is  again  asking  for 
candidates  to  be  considered  for 
membership  of  the  NEJAC  Executive 
Council  or  one  of  the  six  subcommittees 
described  below.  The  NEJAC,  including 
the  subcommittees,  provides  advice  and 
information  to  the  Administrator  on 
broad,  cross-cutting  domestic  and 
international  environmental  justice 
policies  and  issues.  In  order  to  ensure 
a  balanced  council,  the  memberahip  of 
the  NEJAC  is  comprised  of  senior 
officials  drawn  frtim  the  following 
stakeholder  organizations:  (1) 
community  based  organizations;  (2) 
industry  and  business;  (3)  state  and 
local  governments;  (4)  tribal 
governments;  (5)  non-government 
organizations;  (6)  environmental  groups; 
(md  (7)  academic  institutions.  There  are 
25  members  of  the  Executive  Council 
and  an  additional  35  members  on  the 
six  subcommittees.  One-third  of  the 
membership  is  replaced  each  year  to 
ensure  that  no  one  view  monopolizes 
the  council. 

SUBCOMMrrTEES:  These  six 
subcommittees  address  the  major  issues 
faced  by  communities 
disproportionately  impacted  by 
environmental  pollution,  usually  these 
communities  are  low-income  or 
predominately  minority.  The 
subcommittees  are:  Enforcement; 
Hecdth/Research;  Indigenous  Peoples; 
International;  Public  Participation/ 


Accountability;  and  Waste/Facility 
Siting. 

NOMMATIONS:  Individuals  may  nominate 
themselves  or  may  submit  the  names  of 
persons  who  represent  one  of  the 
stakeholder  categories  named  above.  To 
be  considered,  a  nomination  must 
include  the  following  information  about 
the  individual:  1.  Name,  Tide,  Complete 
Address,  Office  Telephone.  Home 
Telephone,  FAX  Number.  2. 
Oi^anizational  History  (Resume  is 
Preferred):  3.  Indicate  whether  the 
individual  is  to  be  considered  for  a 
specffic  Subcommittee  or  for  the 
Executive  Council;  4.  Why  you  believe 
the  individual  would  be  an  active  and 
productive  member,  and  5.  Indicate  the 
stakeholder  category  from  the  above  list 
that  the  individual's  organization  best 
fits. 

DATES:  Nominations  must  be 
postmarked  by  Midnight,  June  10, 1997. 
ADDRESSES:  Please  note  that  there  are 
two  addresses. 

For  Courier  Delivery  (Federal  Express, 
UPS,  Airborne,  etc.): 
Office  of  Environmental  Justice,  U.S. 
EPA  (Ariel  Rios  Building,  1200 
Pennsylvania  Avenue  N.W.,  Room 
2224,  Washington,  DC  20004 
For  U.S.  Mail: 
Office  of  Environmental  Justice,  U.S. 
EPA  (Mail  Code  2201-A),  401  M 
Street  SW.,  Washington,  DC  20460 
Telephone:  202-564-2515  or  1-800- 
962-6215;  FAX  No.:  202-501-0740. 
SUPPLBCNTARY  MFORMATXM:  Copies  of 
past  meeting  summaries,  the  Council's 
charter,  a  nurent  membership  list,  as 
well  as  background  information  on  the 
Council  is  available  on  the  Internet 
http://www.ttemi.com/nejac  or  by 
calling:  1-800-962-6215.  The  NEJAC  is 
a  Federal  Advisory  Council  and  was 
established  to  provide  advice, 
consultation  and  make 
recommendations  on  a  continuing  basis 
to  the  Administrator.  The  Council  is 
also  frxnising  on  creating  mutually 
supportive  partnerships  and  increasing 
communication  among  all  levels  of 
government,  the  business  community 
and  academic  institutions  to  improve 
the  effactiveness  of  federal  and  non- 
federal resources  directed  at  solving 
environmental  justice  problems.  The 
NEJAC  meets  at  least  twice  a  year.  All 
membos  are  appointed  as 
representatives  of  non-federal  interests. 
No  honoraria  or  salaries  are  provided  for 
members  but  compensation  for  travel 
and  per  dion  expenses  while  attending 
meetings  is  provided.  Members  are 
appointed  for  one  to  three  year  terms 
and  must  be  citizens  of  the  United 
States. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Marva  E.  King  at  1-800-962-6215, 
EMAIL:  lCing.Marva@epainail.epa.gov, 
FAX:  202-501-0740.  Selected  nominees 
will  be  announced  after  August  1, 1997. 
No  individual  responses  will  be  made 
prior  to  that  date. 

Nominations  must  be  submitted  no 
later  than  Midnight  June  10, 1997. 

Dated:  April  29. 1997. 
Clarica  E.  Gaylord, 

Director,  Office  of  Environmental  Justice. 
(FR  Doc.  97-11635  Filed  S-2-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6821-7] 

Notice  Of  Public  Meeting  on  ttto  Exped 
Panel  on  Arsenic  Carcinogenicity: 
Review  and  Workshop 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  an 
Expert  Panel  on  Arsenic 
Carcinogenicity:  Review  and  Workshop 
to  review  and  discuss  the  relevant 
scientific  literature  for  evaluating  the 
possible  mode(s)  of  action  imderlying 
the  carcinogenic  action  of  arsenic  (As). 
This  Expert  Panel  workshop  is  being 
used  to  address  scientific  consensus  and 
peer  review  as  a  part  of  the  process  to 
"update"  the  Integrated  Risk 
Information  System  (IRIS)  file  on 
arsenic  (As).  A  summary  of  the  Expert 
Panel's  report  will  be  included  in  the 
revision  of  the  As  file  prior  to  loading 
on  IRIS.  This  workshop  is  being 
sponsored  by  EPA's  National  Center  for 
Environmental  Assessment  and  EPA's 
Office  of  Water. 

OATES:  This  Workshop  will  be  held  at 
the  Holiday  Inn — National  Airport  on 
Wednesday.  May  21, 1997  through 
Thursday.  May  22. 1997.  It  will  begin  at 
9:00  a.m.  on  Wednesday  and  will 
conclude  on  Thursday  at  4:00  .p.m. 
Members  of  the  public  may  attend  as 
observers  from  9:00  a.m.  on  Wednesday 
through  12:15  p.m.  on  Thursday  and 
there  will  be  a  30-minute  period  on 
Wednesday  for  observer  comments.  The 
afternoon  of  Thursday  (1:30  p.m. 
through  4:00  p.m.)  will  be  limited  to 
Panel  members  in  order  to  permit  the 
Expert  Panel  to  write  a  first  draft  of  their 
report 

ADDRESSES:  The  Expert  Panel  on 
Arsenic  Carcinogenicity:  Review  and 
Workshop  will  be  held  at  the  Holiday 
Inn — National  Air(>ort,  Washington  DC 
at  1489  JefEsrson  Davis  Highway.  U.S. 


Rte.  «  1,  Arlington.  VA  22202, 
telephone:  703-416-1600;  Fax:  702- 
416-1615.  To  attend  this  Workshop  as 
an  observer,  contact  Ms.  Beth  O'Connor 
at  Eastern  Research  Group,  Inc.  (ERG). 
110  Hartwell  Avenue,  Lexington,  MA 
02173-3134,  telephone:  617-674-7250; 
FAX:  617-674-2906  or  call  the  ERG 
Conference  Registration  Line  at 
telephone  number,  617-674-7374. 
There  is  no  charge  for  attending  this 
Workshop  as  an  observer,  but  seats  are 
limited,  so  register  as  soon  as  possible. 
Each  registrant  will  receive  a 
confirmation  letter,  a  preliminary 
agenda  and  a  logistical  fact  sheet. 
Copies  of  relevant  material  will  be 
supplied  to  the  workshop  registrants  in 
advance  and/or  at  the  meeting  site,  as 
circumstances  allow.  Any  observer 
wishing  to  make  comments  or  address 
issues  must  sign  up  with  ERG  prior  to 
the  woricshop.  Each  will  be  assigned  a 
time  slot  on  a  first-come,  first-served 
basis.  Individual  comments  should  be 
limited  to  2  to  3  minutes. 

FOR  FURTHER  MFORMATION  CONTACT: 
Charles  O.  Abemathy.  Health  Ecological 
Criteria  Division,  (4304).  U.S.  EPA.  401 
M  Street.  SW,  Washington,  D.C.  20460. 
Telephone  (202)  260-5374,  £bx  (202) 
260-1036. 

SUPf>LEMENTARY  INFORMATION:  The 
purpose  of  this  Workshop  is  to  review 
and  discuss  the  scientific  data  base  on 
the  carcinogenic  modes  of  action{s)  of 
As.  and  to  comment  on  the  most 
appropriate  approach  for  extrapolating 
the  dose-response  relationship  to  the 
low-dose  associated  writh  drinking  water 
expoaure.  The  Panel  will  consist  of 
scientists  with  expertise  in  arsenic 
metabolism,  mechanism(s)  of  gene 
regulation.  DNA  repair,  molecular 
biology  of  cancer  and  statistical 
treatment  of  these  processes.  These 
experts  will  consider  the  mode  of  action 
data  and  its  implications  for  the  dose- 
response  extrapolation  as  described  in 
the  EPA's  1996  Proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  The 
product  of  this  Pabel  workshop  will  be 
a  re{>ort  that  explains  the  mode  of  action 
understanding,  discusses  major  points 
of  interpretation  and  rationale  as  well  as 
pointing  out  uncertainties  that  deserve 
attention.  Based  on  this  mode  of  action 
understanding,  the  Panel  will 
recommend  the  most  appropriate  dose- 
response  extrapolation  proosdures.  The 
final  report  is  to  include  a  concise 
statement  describing  the  major 
conclusions  that  the  Agency  can  use  to 
derive  additional  discussion  for  the 
revision  of  the  IRIS  file  for  arsenic. 


Dated:  April  21, 1997. 
Todor  T.  Davies, 

Director.  Office  of  Science  and  Technology. 
(FR  Doc.  97-11631  Filed  5-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5821-e] 

Open  Meeting  of  the  Industrial  Non- 
Hazardous  Waste  Slaiceholders  Focus 
Group 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  open  meeting  of  the 

Industrial  Non-Hazardous  Waste 

Stakeholders  Focus  Group. 

SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  EPA  is 
giving  notice  of  the  fourth  meeting  of 
the  Industrial  Non-Hazardous  Waste 
Policy  Dialogue  Committee,  also  known 
as  the  Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group.  The  purpose 
of  this  committee  is  to  advise  EPA  and 
ASTSWMO  (the  Association  of  State 
and  Territorial  Solid  Waste  Management 
Officials)  in  developing  voluntary 
guidance  for  the  management  of 
industrial  non-hazardous  waste  in 
landfills,  waste  piles,  surface 
impoundments,  and  land  application 
units.  The  Focus  Group  will  facilitate 
the  exchange  of  information  and  ideas 
among  the  interested  parties  relating  to 
the  development  of  such  guidance.  The 
purpose  of  the  fourth  meeting  will  be  to 
continue  discussion  of  issues  related  to 
development  of  such  guidance.  The 
agenda  will  mostly  include  a  discussion 
of  2  levels  of  ground-water  risk 
methodology  (in  addition  to  site-specific 
analysis)  that  can  be  used  by  the  facility 
manger  of  a  new  industrial  non- 
hazardous  waste  unit  in  considering 
whether  and  what  type  of  liner  system 
may  be  appropriate  for  the  unit  One  of 
these  2  levels  of  risk  assessment 
methodology  is  a  waste-specffic  national 
approach.  The  other  is  a  rough  location 
adjustment  to  the  national  approach, 
where  an  artificial  neural  network  is 
used  to  allow  modification  of  certain 
key  factors.  There  will  be  an 
opportunity  for  limited  public  comment 
at  the  end  of  each  day  of  the  meeting. 
DATES:  The  committee  will  meet  on  May 
20  and  21, 1997,  bom  9:00  a.m.  to  5:00 
p.m.  on  May  20,  and  from  8:30  a.m.  to 
3:00  p.m.  on  May  21. 
ADDRESSES:  The  location  of  the  meeting 
is  the  St  James  Hotel.  950  24th  Street. 
NW,  Washington,  DC  20037.  The  phone 


number  is  202-457-0500.  The  seating 
capacity  of  the  room  is  approximately 
60  people,  and  seating  will  be  on  a  first- 
come  basis.  Supporting  materials  are 
available  for  viewing  at  Docket  #  F-96- 
INHA-FFFFF  in  the  RCRA  Information 
Center  (RIC),  located  at  Crystal  Gateway 
One,  1235  Jefferson  Davis  Highway, 
First  Floor,  Arlington.  VA.  The  RIC  is 
open  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  l^  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $.15/ 
page.  For  general  information,  contact 
the  RCRA  Hotline  at  1-800-424-9346  or 
TDD  1-800-553-7672  (hearing^ 
impaired).  In  the  Washington 
metropolitan  area,  call  703—412-9610  or 
TDD  703-412-3323. 
FOR  FURTHER  MFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  committee  should  contact  Paul 
Cassidy,  Mimicipal  and  Industrial  Solid 
Waste  Division,  Office  of  Solid  Waste,  at 
(703)  308-7281. 

SUPPLEMBITARY  MFORMATION: 

Background 

EPA  and  ASTSWMO  have  formed  a 
State/EPA  Steering  Committee  to  jointly 
develop  voluntary  facility  guidance  for 
the  management  of  industrial 
nonhazardous  waste  in  land-based 
disposal  units.  The  purpose  of  the 
guidance  document  is  to  provide  a 
guide  to  facility  managers  so  that  they 
can  provide  safe  industrial  waste 
management  The  guidance  document 
will  address  such  topics  as  ai^ropriate 
controls  for  ground-water  protection, 
liner  designs,  air  emissions,  run-on/run- 
off, public  participation,  daily  operating 
practices,  monitoring  and  corrective 
action,  and  closure  and  post-closvue 
considerations. 

The  State/EPA  Steering  Committee 
has  convened  this  Stakeholders  Focus 
Group  to  obtain  recommendations  from 
individuals  who  are  members  of  a  broad 
spectrum  of  public  interest  groups  and 
affected  industries.  All 
recommendations  from  Focus  Group 
participants  will  be  forwarded  to  the 
State/EPA  Steering  Committee  for 
consideration,  as  die  Stakeholders' 
Focus  Group  will  not  strive  for 
consensus.  The  State/EPA  Steering 
Committee  wiU  also  provide  an 
opportunity  for  public  comment  on  the 
draft  guidance  document 

Copies  of  the  minutes  of  all 
Stakeholder  Focus  Group  meetings  will 
be  made  available  through  the  docket  at 
the  RCRA  Information  Center,  including 


minutes  of  the  first  three  Focus  Group 
meeting,  which  were  held  on  April  11- 
12, 1996,  September  11-12, 1996  and 
February  19-20. 1997. 

Dated:  April  21. 1997. 
Elizabeth  Cotewmdi, 

Acting  Director.  Office  of  Solid  Waste. 
[FR  Do«^  97-11^2  FUed  5-2-97;  8:45  am] 
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ENVIROMENTAL  PROTECTION 
AGENCY 

[FRL-6822-1] 

Microbial  and  Disintactants/ 
Disinfaction  Byproducts  Advisory 
Cuiiuiilllae.  Notica  of  Open  Meeting 

Under  Section  10(aX2)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C  App. 
2,  notice  is  hereby  given  that  a  meeting 
of  the  Microbial  and  Disinfectants/ 
Disinfection  Byproducts  (MD/DBP) 
Advisory  Committee  will  be  held  on 
May  15, 1997  from  9:00  a.m.  until  5:30 
p.m.  and  on  May  16, 1997,  from  9:00 
a.m.  until  4:30  p.m.  at  the  office  of 
Resolve  Inc.,  located  at  1255  23rd  St, 
NW..  Suite  275.  Washington.  DC.  The 
Committee  was  established  earlier  this 
year  (on  February  21, 1997,  at  62  FR 
8012)  to  assist  the  Environmental 
Protection  Agency  (EPA)  in  the 
development  of  regulations,  guidance 
and  policies  to  address  microorganisms 
and  disinfactanta/disinfection 
byproducts  in  drinking  water. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to  the 
development  of  an  Interim  Enhanced 
Surface  Water  Treatment  Rule  (lESWTR) 
and  a  Stage  1  Disinfectants/Disinfaction 
Byproducts  (D/DBP)  rule.  The  agenda 
tor  the  meetii^  will  include  discussion 
of  information  and  data  related  to 
microbial  and  disinfection  byproducts 
issues  developed  by  die  Conimittee's 
technical  woridng  group.  The  agenda 
will  also  include  discussion  and 
evaluation  of  options  to  be  considered 
for  inclusion  in  EPA's  Notice  of  Data 
Availability  for  the  lESWTR  and  Stage 
1  D/DBP  rule,  with  particular  focus  on 
turbidity;  predisinfection  and  a 
microbial  backstop  and  a  physical 
removal  credit  for  Cryptosporidium  for 
conventional  treatment  In  addition  the 
Committee  may  have  further  discussion 
on  Maximum  Contaminant  Levels  and 
enhanced  coagulation.  It  may  also  begin 
consideration  of  other  issues,  including 
but  not  limited  to  recycling  of  filter 
backwash  (including  filter-to-waste  and 
other  options);  sanitary  surveys;  and 
watershed  controls. 

EPA  r^rets  that  it  is  unable  to 
publish  this  notice  15  days  prior  to  the 


meeting  of  the  MD/DBP  Advisory 
Committee  held  on  May  15  and  16,  due 
in  part  to  scheduling  conflicts.  The 
Agency  decided  that  it  is  in  the  public 
interest  to  obtain  the  advice  of  the 
committee  on  matters  at  this  meeting, 
even  if  there  was  not  sufficient  time  for 
the  customary  15  day  public  notice. 

The  meeting  will  be  open  to  the 
public.  Members  of  the  public  may 
attend  the  meeting,  make  oral 
statements  at  the  meeting  to  the  extent 
time  permits  and/or  file  written 
statements  with  the  Committee  for  its 
consideration  on  the  following  dates: 
June  3  and  4. 1997;  and  July  15, 1997. 
EPA  has  also  scheduled  for  May  19  and 
20  a  stakeholder  general  informational 
meeting  to  review  and  provide 
information  on  MD/DBP  related 
research.  This  will  be  held  at  the 
Sheraton  City  Center  Hotel.  1143  New 
Hampshire  Ave.,  Northwest  Washington 
DC  20037.  The  public  is  invited  to 
attend  and  provide  Mrritten  or  oral 
comment 

Membere  of  the  public  who  would 
like  more  information  or  who  would 
like  to  present  an  oral  statement  or 
submit  a  written  statement  are  requested 
to  contact  the  Committee's  Designated 
Fedraal  Officer.  Steve  Potts,  at  the  Office 
of  Ground  Water  and  Drinking  Water, 
U.S.  EPA,  mail  Code  4607. 401  M  Street, 
SW.,  Washington,  DC  20460.  Mr.  Potts 
may  also  be  reached  by  telephone  at 
(202)  260-5015  or  contacted  by  e-mail  at 
Pott8.Steve^SPAMAIL.EPA.GOV. 

Drtad:  May  1, 1997. 
William  K.  Diamnd. 

Acting  Director.  Office  of  Ground  Water  and 

Drinking  Watw. 

[FR  Doc.  97-11766  Filed  5-2-97;  8:45  am] 


BIVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6820-8] 

Nottca  Of  Propoaad  Administradva 
Order  on  Consairt  Pursuant  to  ttis 
Coniprshansh>s  Enviiomwantsl 
nasponsa,  Compansation,  and  Liability 
Act 

AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment 

SUMMARY:  In  accordance  wdth  Section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.a 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  oidec  on 


UMI 
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consent  for  an  engineermg  evaluation 
and  cost  analysis  to  support  a  non-time 
critical  removal  action  and  for  a 
remedial  investigation/feasibility  study 
concerning  the  North  Ryan  Street 
Superfund  Site  in  Lake  Charles, 
Louisiana,  with  the  settling  party 
referenced  in  the  Supplementary 
Information  portion  of  this  Notice. 

The  administrative  order  on  consent 
also  requires  the  settling  party  to  pay 
$171,235.78  to  the  Hazardous 
Substances  Superfund  for  past  costs.  In 
addition,  the  settling  party  is  to  p>ay 
future  costs  estimated  at  $300,000  per 
annum  to  a  Special  account. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  bets  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733.  Commenters  may 
request  an  opportvinity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  June  4, 1997. 


:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Stacey  Bennett,  1445 
Ross  Avenue,  Dallas,  Texas,  75202-2733 
at  (214)  665-6729.  Comments  should 
reference  the  North  Ryan  Street 
Superfund  Site  in  Lake  Charles, 
Louisiana,  and  EPA  Docket  No.  06-08- 
97.  and  shoxild  be  addressed  to  Stacey 
Bennett  at  the  address  listed  above. 

FOR  FUfrmER  MFORMA-nON  CONTACT: 
Jonathan  Weisberg,  1445  Ross  Avenue. 
Dallas.  Texas.  75202-2733  at  (214)  665- 
2180. 

SUPPLEMENTARY  MF0RMAT10N:  Gulf 
States  Utilities  Company  (Entergy 
Services,  Inc.) 

Datad:  April  25. 1907. 
Jany  CUfibrd, 

Deputy  Regional  Administrator. 
[FR  Doc.  97-11627  Filed  5-2-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  PukHic  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  AuttKNlty; 
Comments  Requested 

April  30, 1997. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  imder 
delegated  authority  5  CFR  1320. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  July  7. 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  wdthin  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission.  Room 
234. 1919  M  St..  NW..  Washington,  DC 
20554  or  via  internet  to 
dconway9fcc.gov. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway#fcc.gov. 


SUPPLEMENTARY  INFORMATUN: 

OMB  Approval  Number:  3060-0213. 

Title:  Section  73.3525  Agreements  for 
removing  application  conflicts. 

Form  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  38. 

Estimated  time  per  response:  8  hours. 

Total  annual  burden:  38  hoiurs  (1  hour 
respondent,  8  hours  attorney  (includes  1 
hoiu  consultation  time  with 
respondent).  The  8  hours  attorney  time 
is  reflected  in  the  cost  estimate  not  the 
total  annual  burden  hours.) 

Total  annual  cost  burden:  $60,800. 

Needs  and  Uses:  Section  73.3525 
requires  applicants  for  a  construction 
permit  for  a  broadcast  station  to  obtain 
approval  from  the  FCC  to  withdraw, 
dismiss  or  amend  its  application  when 
that  application  is  in  conflict  with 
another  application  pending  before  the 
FCC.  This  request  for  approval  to 
withdraw,  dismiss  or  amend  an 
application  should  contain  a  copy  of  the 
agreement  and  an  affidavit  of  each  party 
to  the  agreement. 

The  data  is  used  by  FCC  staff  to  assure 
that  the  agreement  is  in  compliance 
with  its  rules  and  reguladons  and 
Section  31 1  of  the  Communications  Act 
of  1934,  as  amended. 

OMB  Approval  Number:  3060-0254. 

Title:  Section  74.433  Temporary 
authorizations. 

FoiTH  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for^ 
profit 

Number  of  Respondents:  12. 

Estimated  time  per  response:  1  hours. 

Total  annual  burden:  1  hour  (0.25 
hours  respondent.  1  hour  attorney 
(includes  0.25  hours  consultation  time 
with  respondent).  The  one  hour  of 
attorney  time  is  included  in  the  total 
cost  burden  not  the  total  annual 
burden.) 

Total  annual  cost  burden:  $2,400. 

Needs  and  User.  Section  74.433 
requires  that  a  licensee  of  a  remote 
pickup  station  make  an  informal  written 
request  to  the  FCC  when  requesting 
temporary  authorization  for  operations 
of  a  temporary  nature  that  cannot  be 
conducted  in  accordance  with  Section 
74.24.  The  data  is  used  by  FCC  staff  to 
insure  that  the  temporary  operation  of  a 
remote  pickup  station  will  not  cause 
interference  to  existing  stations. 

OMB  Approval  Number:  3060-0246. 

Title:  Section  74.452  Equipment 
Changes. 

Form  Number:  None. 


Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit  ■> 

Number  of  Respondents:  25. 

Estimated  time  per  response:  0.5 
hours. 

Total  annual  burden:  13  hoius. 

Needs  and  Uses:  Section  74.452 
requires  that  licensees  of  remote  pickup 
stations  notify  the  Commission  of  any 
equipment  changes  that  are  deemed 
desirable  or  necessary  (without 
departing  frtim  its  station  authorization) 
upon  completion  of  such  changes.  The 
data  is  used  by  FCC  staff  to  assure  that 
the  changes  made  comply  with  the  rules 
and  regulations. 

OMB  Approval  Number  3060-^118. 

Thle:  Section  73.3550  Requests  for 
new  or  modified  call  sign  assignments. 

Form  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  govmnment 

Number  of  Respondents:  1.400. 

Estimated  time  per  response:  1  hour. 

Total  annual  burden:  1.050  hours  (50 
percent  of  these  requests  are  completed 
and  filed  by  the  respondent  and  50% 
are  completed  and  filed  by  attorneys.) 

Total  aimual  cost  burden:  $284,550. 

Needs  and  Uses:  Section  73.3550 
requires  that  a  licensee,  permittee, 
assignee  or  transferree  of  a  broadcast 
station  file  a  letter  with  the  Commission 
when  requesting  a  new  or  modified  call 
sign.  When  an  application  for  tcansfin  or 
assignment  of  license  is  involved  and 
the  call  sign  conforms  to  that  a 
commonly  owned  station  not  part  of  the 
transaction,  the  request  must  contain  a 
written  consent  from  the  existing  owner 
to  retain  the  conforming  call  sign.  In 
addition,  where  a  requested  call  sign, 
widiout  the  "-FM."  "-TV"  or  "-LP" 
suffix,  would  conform  to  the  call  sign  of 
any  other  non-commonly  owned 
station(s)  operating  in  a  difiiorent 
service,  the  applicant  must  obtain  and 
submit  with  the  call  sign  request  the 
vnitten  consent  of  the  licen8ee(s)  of 
such  stations.  Section  73.3550  also 
permits  my  low  power  television 
(LFTV)  station  to  request  a  four-letter 
call  sign  after  receiving  its  construction 
permit  All  initial  LPTV  construction 
permits  will  continue  to  be  issued  with 
a  five-character  LPTV  call  sign.  In 
addition  to  the  letter  request  a  LPTV 
station  must  submit  a  cotification 
under  Section  74.783  w^iich  is 
submitted  separately  for  OMB  approval. 
The  data  is  used  by  FCC  staff  to  ensiue 
that  the  call  sign  requested  is  not 
already  in  use  by  another  station  and 


that  the  proper  "K"  or  "W"  designation 
is  used  in  accordance  with  the  station 
location  (east  or  west  of  the  Mississippi 
River). 

OMB  Approval  Number:  3060-0483. 

Title:  Section  73.687  Transmission 
system  requirements. 

Form  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit 

Number-of  Respondents:  6. 

Estimated  time  per  response:  1.0 
hours. 

Total  annual  burden:  6  hours. 

Needs  and  Uses:  Section  73.687(eH3) 
requires  TV  broadcast  stations  operating 
on  Channels  14  and  69  to  take  special 
precautions  to  avoid  interference  to 
adjacent  spectrum  land  mobile 
operations.  This  requirement  applies  to 
aU  new  Channel  14  and  69  TV  broadcast 
stations  and  those  authorized  to  change 
channel,  increase  effective  radiated 
power  (ERP),  change  directional 
antenna  characteristics  such  that  ERP 
increases  in  any  azimuth  direction  or 
change  location,  involving  an  existing  or 
proposed  channel  14  or  69  assignment 
Section  73.687(eX4)  requires  these 
stations  to  submit  evidence  to  the  FCC 
that  no  interference  is  being  caused 
before  they  will  be  permittcKl  to  transmit 
programming  on  the  new  fecilities.  The 
data  is  used  by  the  FOC  to  ensure  proper 
precautions  have  been  taken  to  protect 
land  mobile  stations  &t>m  interference. 
It  will  also  both  increase  and  improve 
service  to  the  public  by  broadcastns 
and  land  mobile  services  operating  in 
certain  parts  of  the  spectrum. 

OMB  Approval  Number  3060-0611. 

Title:  Section  74.783  Station 
Identification. 

Form  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Affected  Public:  Business  or  other  foi^ 
profit 

Number  of  Respondents:  151. 

Estimated  time  per  response:  0.166 
hours. 

Total  aimual  burden:  26  hours. 

Needs  and  Uses:  Section  74.783(b) 
requires  television  translator  stations, 
whose  station  identification  is  made  by 
the  television  station  whose  signals  are 
being  rebroadcast  by  the  translator,  to 
furnish  current  information  with  regard 
to  the  translator's  call  letters  and 
location,  and  the  name,  address  and 
telephone  number  of  the  licensee  to  be 
contacted  in  the  event  of  malfunction  of 
the  translator.  Section  74.783(e)  requires 
a  low  power  television  (LPTV)  station  to 
submit  a  certification  with  their  request 
for  a  four-letter  call  sign.  This 


certification  must  include  a  statement 
that  it  has  placed  a  firm  equipment 
order,  which  includes  a  down  [myment 
for  such  major  components  as  a 
transmitter  or  a  transmitting  antenna, 
that  physical  construction  is  underway 
at  the  transmitter  site,  or  that  the  station 
has  been  constructed.  The  furnishing  of 
current  information  is  used  by  the 
primary  station  licensee  and/or  FCC 
staff  in  field  investigations  to  contact 
the  translator  licensee  in  the  event  of 
malfunction  of  the  translator.  The 
certification  requirement  will  effectively 
enable  Commission  staff  to  award  four- 
letter  call  signs  to  those  permittees  most 
likely  to  be  constructed  and  operated. 

Wmiian  F.  Catan. 

Acting  Secretary. 

[FR  Doc.  97-11583  Filad  S-2-«7;  8:45  am) 
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FEDERAL  COMMUNICATIONS 


WOilCW  Of  KUDIIC  IIIIUffllUDOn 

Cdleelions  Submltlsd  to  OMB  for 
Review  and  Approval 

^iril  28. 1997. 

summary:  The  Federal  Communica|ipDS 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwoik  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  l^ 
the  Paperworic  Reduction  Act  of  1995, 
Pub.L.  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  felling  to  comply  with  a  collection 
of  information  subject  to  the  Papterwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
infiDrmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimiTw  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  4. 1997.  If 
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you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St,  N.W.,  Washington.  DC 
20554  or  via  internet  to 
dconway^cc.gov  and  Timothy  Fain. 
OMB  Desk  Officer.  10236  NEOB  725 
17th  Street.  N.W..  Washington,  DC 
20503  or  £ain^^t®al. eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway9fcc.gov. 
SUPPLEMBfTARY  WFORMATION: 

OMB  Approval  Number  3060-0746. 

Title:  Application  for  Electronic 
Renewal  of  Wireless  Radio  Service 
Authorizations. 

Form  Afo.;  FCC  900. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
not  for  profit  institutions;  Farms; 
Federal  Government;  and  State,  Local  or 
Triln^  Government 

Nwnbef  of  Respondents:  35,255. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Annual  Burden:  5,852  hours. 

Total  Costs  to  all  Respondents: 
$2,155,675. 

Needs  and  Uses:  This  "generic" 
renewal  application,  FCC  Form  900. 
may  be  used  in  lieu  of  FCC  forms  313R. 
402R,  405.  405A.  405B,  452R.  574R  and 
610R.  to  file  electronically  for  renewal 
of  a  Wireless  Radio  Services 
authorization.  Concurrent  with  renewal, 
applicants  may  also  request  a  change  of 
licensee  name  (with  no  change  to 
corporate  structure,  ownership  or 
constrol),  chage  of  mailing  address, 
change  the  name  of  their  ship,  add  an 
official  ship  number,  reinstate  a  Land 
Mobile  license,  and  notify  the 
Commission  of  a  change  in  the  number 
of  mobiles/pagers  for  a  Land  Mobile 
license.  This  "generic"  renwal  form  will 
greatly  reduce  the  burden  to  the 
applicants  and  provide  an  immediate 
confirmation  that  the  renwal  has  been 
filed  giving  them  continued  authority  to 
operate  until  the  renewed  license  has 
been  received. 

Federal  Communications  Commiuion. 

MTilliaa  F.  Catoo. 

Acting  Secretary. 

(FR  Doc.  97-11513  Filed  5-2-97;  8:45  am) 

mLuma  eotm  tn»-t-m 


FEDERAL  COMMUNiCATK>NS 
COMMISSION 

(FCC97-12q 

Conflict  of  Interest  Waiver 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  waiver  of  section  4(b) 

of  the  Communications  Act. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  granted  a  waiver  of  the 
financial  relationship  prohibition 
contained  in  section  4(b)  of  the 
Communications  Act,  47  U.S.C.  154(b). 
for  Mr.  Jack  W.  Gravely.  Director.  Office 
of  Workplace  Diversity  (OWD),  FCC  to 
continue  his  relationship  as  a  talk  show 
host  on  Station  WRVA(AM),  Richmond. 
VA.  The  Communications  Act  requires 
that  notice  of  section  4(b)  waivera  be 
published  in  the  Federal  Register. 
EFFECTIVE  DATE:  April  10, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Patrick ).  Carney,  Office  of  General 
Counsel.  (202)  418-1720. 
SUPPtEMB«TARY  MF0RMAT10N:  This 
notice  is  in  accordance  with  section  4(b) 
of  the  Communications  Act  of  1932.  as 
amended.  47  U.S.C  154(b)(2)(B)(U). 

Federal  Communications  Commission 

WUliamP.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-11588  Filed  5-2-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Report  No.  2192;  Pelttions  for 
Reconsideration  and  Clarification  of 
Action  in  Rulemaking  Proceedings 

April  30. 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  pnxwedings 
listed  in  this  public  notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
NW..  Washington,  DC  or  may  be 
piirchased  from  the  Commission's  copy 
contractor.  ITS.  Inc.  (202)  B57-3800. 
Oppositions  to  these  petitions  must  be 
filed  May  20. 1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  for  the 
Commission's  Rules  Regarding  a  Plan 
for  Sharing  the  Costs  of  Microwave 
Relocation.  (WT  Docket  No.  95-157. 
RM-«643). 


Number  of  Petitions  Filed:  3. 

Subject:  Amendment  of  the 
Commission's  Rules  to  Establish  Part  27, 
the  Wireless  Communications  Service 
(WCS)  (GN  Docket  No.  96-228). 

Number  of  Petitions  Filed:  1. 

Federal  Commimications  Commission. 

William  F.  Catoo. 

Acting  Secretary. 

(FR  Doc.  97-11512  Filed  5-2-97;  8:45  am] 

aiLUNa  oooe  sna-oi-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knoMring  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Conmiission. 
Washington,  E)C.  20573. 
Challenge  Warehousing.  Inc..  1217  S.W. 

1st  Avenue.  Ft  Lauderdale.  FL  33315. 

Officer  Ian  Elder.  President 
Air  Tiger  Express  Companies,  Inc..  1010 

Nortiiem  Boulevard,  Suite  328,  Great 

Neck.  NY  11021;  Officers:  Richard 

Chu.  Chairman/CEO/Director. 

Stephen  Mattessich.  CFO/Director 
Advantage  World%vide  Logistics.  Inc.. 

9998  N.  Michigan  Road.  Carmel.  IN 

46032;  Officers:  John  S.  Smith. 

President,  John  B.  Smith.  Secretary/ 

Treasurer 

Dated:  April  30. 1997. 
Joaeph  C  Polkiog, 
Secretary. 
(FR  Doc.  97-11672  Filed  5-2-97;  8:45  am] 

■LUNQ  COOE  STW-OI-M 


FEDERAL  RESERVE  SYSTEM 

Notice  Of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activitias  or 
to  Acquire  Compsnies  ttwt  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  19. 1997. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Union  Illinois  Company,  Swansea, 
Illinois;  to  acquire  Missouri  PayDay 
Loan  Company.  Inc.,  St  Louis. 
Missouri,  and  thweby  indirecUy  acquire 
Missouri  Budget  Inc.  (dba  Missouri 
PayDay  Loan/Budget  Finance).  St 
Louis.  Missouri,  and  Budget  Finance. 
Inc.,  St.  Louis,  Missouri,  and  thereby 
engage  in  the  extmsion  of  consumer 
credit,  pursuant  to  §  225.28(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29. 1997. 
JennUBr  J.  loluMm, 
Deputy  Secretary  of  the  Board. 
[FR  Doa  97-11511  Filed  5-2-97;  8:45  am) 
MLLMO  OOOS  «n»-01-F 


GENERAL  SERVICES 
ADMINiSTRATlON 

Establishment  of  ttie 
PoHcy  Advisory  Board 

Establishment  of  advisory  board.  This 
notice  is  published  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  and 
advises  of  the  establishment  of  the  GSA 
Govemmentwide  Policy  Advisory 
Board.  The  Administrator  of  General 
Services  has  determined  that  the 
establishment  of  the  Board  is  in  the 
public  interest 

Purpose  of  the  advisory  board.  The 
Board  will  provide  advice  and 
recommendations  on  a  broad  range  of 
policy  issues  dealing  with  the 
acquisition,  management  and  disposal 
of  govemmentwide  assets  within  GSA's 
areas  of  responsibility.  Such  assets 


include,  motor  vehicles,  aircraft,  real 
property,  and  personal  property.  In 
addition,  the  Board  will  provide  advice 
regarding  policies  and  guidance  on  such 
issues  as  the  deployment  of  smart  card 
technologies,  electronic  commerce, 
information  technology,  public 
participation,  and  intergovernmental 
coordination.  • 

Contact  for  information:  The  Office  of 
Govemmentwide  Policy  is  the 
organization  within  GSA  that  is 
sponsoring  this  board.  For  additional 
information,  contact  Michael  Neff. 
Committee  Management  Secretariat 
(MC),  1800  F  Street.  NW.  Washington. 
ex:  20405;  telephone  (202)  273-5364. 

Dated:  April  18, 1997. 
David  ).  Barram, 
Acting  Administrator. 
(FR  Doc.  97-11557  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantsrs  for  Disease  Con^  and 
Prevention 

[Announoemant  74q 

Cooparatlve  Agiaaments  to  Conduct 
Studies  of  ninasses  Among  Psrsian 
GuN  War  Valarans;  Notica  of 
Availabaity  of  Funds  for  Fiscal  Year 
1M7 

Introduction 

The  Centen  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
fiinds  for  a  cooperative  agreement  to 
conduct  studies  of  illnesses  among 
Penian  Gulf  War  (PGW)  veterans. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Environmental  Health.  (For 
ordering  a  copy  of  "Healthy  People 
2000"  see  the  section  WHERE  TO  OBTAM 
AOOmONAL  MFORMATKM.) 

Aatfaortty 

This  program  is  audiorized  under  the 
Public  Health  Service  Act,  section  301 
(42  use  241). 

Eligible  Af^Ucants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus,  State  and  local  health 
departments,  State  and  local 
governmental  agencies,  universities, 
colleges,  research  institutions,  hospitals. 


other  public  and  private  non-profit 
organizations,  including  small,  minority 
and/or  woman-owned  businesses  an 
eligible  to  apply. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant  contract,  loan, 
or  any  other  fonn. 

Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas. 
Applicants  interested  in  conducting 
more  than  one  study  must  submit  a 
separate  application  for  each.  If  a  single 
study  addresses  more  than  one 
programmatic  interest  area,  only  one 
should  be  identified  as  the  primary 
interest  area.  The  programmatic  interest 
area  should  be  cleerly  indicated  for  each 
study. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products  and  Pub.  L.  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  &cilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $1.2  million  virill  be 
available  in  FY  1997  to  fimd  up  to  two 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  up  to 
$600,000  (direct  and  indirect  costs).  It  is 
expected  the  award  will  begin  on  or 
about  September  1, 1997.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  pmiod  of  up  to  three 
yean.  The  fiinding  estimate  is  subject  to 
change  based  on  the  availability  of 
fiindiL 

Applications  which  request  more  than 
the  $600,000  per  year  cap  will  be 
returned  to  the  applicant  as  mm- 
responsive. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfisctory  progress  and  the 
availability  of  funds. 

Applicants  may  enter  into  contracts, 
including  consortia  agreements  (as  set 
forth  in  the  PHS  Grants  Policy 
Stetement)  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 

Uae  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  Stete  legislative 
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bodies.  Under  the  provisions  of  31  USC 
Section  1352  (which  has  been  in  effect 
since  December  23,  1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  th^  profits  &om  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996.  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law, 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  *   •  • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Himian  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I.  Section  101(e),  Pub. 
L.  No.  104-208  (September  30, 1996). 

Background  and  Definitions 

Background 

Between  August  1990  and  July  1991. 
approximately  697.000  U.S.  military 
personnel  were  deployed  to  the  Persian 
Gulf  as  part  of  Operations  Desert  Shield 
and  Desert  Storm.  Shortly  after 
returning  to  the  U.S.,  many  Persian  Gulf 
War  (PGW)  veterans  began  to  report  a 
variety  of  symptoms  which  they  suspect 
may  be  related  to  their  military  service 
in  the  Persian  Gulf.  The  symptoms  most 


commonly  reported  among  PGW 
veterans  have  been  fatigue, 
musculoskeletal  complaints,  and 
cognitive  dysfunction.  A  variety  of 
possible  etiologies  for  PGW  veterans' 
illnesses  have  been  postulated.  The 
possible  etiologies  have  included 
infectious  agents  (e.g.,  leishmaniasis), 
environmental  and  ambient  pollutants 
(e.g.,  sand,  petroleum  products, 
pesticides.  Chemical  Agent  Resistant 
Coating  (CARC)  paint,  and  smoke  from 
oil-well  fires),  medical  prophylaxes 
(e.g.,  anthrax  and  botulinum  toxin 
vaccines,  and  pyridostigmine  bromi<)e), 
depleted  uranium  munitions,  and 
biologic  and  chemical  warfare  agents. 

Much  of  the  current  knowledge  on  the 
prevalence  of  illnesses  among  Gulf  War 
veterans  comes  from  self-referred 
registries  established  by  the  Department 
of  Defense  (DOD)  and  the  Department  of 
Veterans  Affiairs  (VA).  The  DOD  and  VA 
Persian  Gulf  registries  have  added 
useful  information  on  the  spectrum  of 
health  concerns  among  Persian  Gulf 
War  veterans.  The  most  recent  analysis 
of  DOD's  Comprehensive  Clinical 
Evaluation  Program  (CCEP)  data  on 
18,598  Gulf  War  veterans  found  no 
evidence  for  a  unique  illness  affecting 
Gulf  War  veterans.  Instead  CCEP 
participants  reported  a  wide  variety  of 
symptoms  affecting  multiple  organ      ^ 
systems.  The  most  common  primary 
diagnoses  were  psychological 
conditions  (ICD-9-CM  Codes  290- 
319 — 18.4%);  symptoms,  signs,  and  ill- 
defined  conditions  (ICD-9-CM  Codes 
780-700 — 17.9%);  and  musculoskeletal 
system  diseases  (ICD-9-CM  Codes  710- 
739 — 18.3%).  However,  these  registries 
are  of  limited  value  as  a  database  for 
determining  the  actual  incidence  and 
prevalence  of  illnesses  because  they  are 
not  representative  of  the  population  of 
Persian  Gulf  War  veterans. 

In  December  1994.  the  National 
Center  for  Environmental  Health 
(NCEH)  initiated,  through  the 
cooperative  agreement  mechanism,  a 
population-based  epidemiological  study 
to  evaluate  the  health  consequences  of 
a  sample  of  PGW  veterans.  The  purpose 
of  this  study  was  to  compare  the 
prevalence  of  self-reported  symptoms 
and  illnesses  among  PGW  veterans  from 
Iowa  %vith  military  personnel  from  Iowa 
who  were  not  deployed  to  the  Persian 
Gulf.  The  study  found  that  PGW 
veterans  from  Iowa  were  more  likely 
than  those  who  did  not  serve  in  the  Gulf 
War  to  report  symptoms  suggestive  of 
cognitive  dysfunction,  depression, 
chronic  fatigue,  post-traumatic  stress 
disorder,  respiratory  illness  (specifically 
asthma  and  bronchitis),  fibromyalgia, 
alcohol  abuse,  generalized  anxiety 
disorder,  and  sexual  discomfort.  The 


conditions  identified  in  this  study 
appear  to  have  had  a  measurable  impact 
on  the  functional  activity  and  daily  lives 
of  these  Persian  Gulf  War  veterans. 
Among  PGW  veterans,  minimal 
differences  were  observed  between  the 
National  Guard  or  Reserve  troops  and 
the  regular  military  personnel, 
indicating  that  all  military  personnel, 
regardless  of  type  of  military  service, 
were  affected  by  deployment  to  the 
Persian  Gulf. 

Findings  from  this  study  established 
the  need  to  investigate  further  the 
causes,  clinical  nature,  and  public 
health  implications  of  the  higher  rates  of 
self-reported  health  problems  of  PGW 
veterans.  More  objective  clinical 
measurement  of  the  specific  conditions 
identified  in  this  study  should  be 
addressed  to  determine  the  underlying 
illnesses,  medical  conditions,  or  other 
concerns  that  might  be  related  to  these 
self-reported  conditions. 

The  approach  used  in  the  Iowa  study 
of  PGW  veterans  was  to  assess  the 
prevalence  of  known  clinical  entities. 
Other  studies  have  used  a  data  driven 
approach  for  assessing  health 
differences  between  PGW  veterans  and 
other  military  populations.  For  example, 
in  an  investigation  of  PGW  veterans 
from  a  Pennsylvania  Air  National  Guard 
unit,  investigators  used  factor  analysis 
to  develop  a  case  definition  of  illness 
among  PGW  veterans.  Additional 
research  is  needed  to  validate  the  case 
definition  developed  in  the 
Peiuisylvania  study  and  to  determine  if 
data  driven  definitions  or  the  use  of 
known  clinical  diagnoses  better 
characterizes  illnesses  among  PGW 
veterans. 

Definitions 

PGW  veteran:  A  PGW  veteran  is 
defined  as  any  regular  duty  or  National 
Guard  or  reserve  member  who  deployed 
to  the  Persian  Gulf  for  some  period  from 
August  1, 1990,  through  July  31, 1991. 

piCW  illnesses:  PGW  illnesses  are 
defined  as  any  adverse  health  outcome 
that  is  more  prevalent  among  military 
personnel  who  deployed  to  the  Persian 
Gulf  than  among  non-deployed  military 
personnel. 

PGW  illnesses  research  projects:  PGW 
illnesses  research  projects  are  defined  as 
research  designed  to  evaluate  the  health 
impact  of  military  service  in  the  Persian 
Gulf  War. 

Veterans  Serrice  Organization:  A 
congressionally  chartered  group  of  men 
and  women  who  have  served  their 
country  in  uniform  during  either  peace 
or  war.  Examples  of  veterans  service 
organizations  include  but  are  not 
limited  to.  Paralyzed  Veterans  of 
America,  Disabled  American  Veterans, 


American  Legion,  Veterans  of  Foreign 
Wars,  and  American  Veterans. 

Ptupoae 

The  purpose  of  this  program  is  to: 

A.  BuUd  the  sdentinc  base  for 
determining  the  nature  and  etiology  of 
illnesses  among  PGW  veterans. 

B.  Evaluate  the  role  of  stress-related 
disorders  on  the  current  health  status  of 
PGW  veterans. 

C.  Determine  if  PGW  veterans  are 
experiencing  a  unique  illness  or  are 
experiencing  a  higher  prevalence  of  a 
variety  of  kno%vn  clinical  entities. 

D.  Determine  the  health  impact  of 
military  deployment  to  the  Persian  Gulf 

E.  Assess  the  bmt  approach  for 
developing  a  case-definition  for  illness 
among  PGW  veterans. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  these  cooperative 
agreements,  the  recipient  will  need  to 
meet  the  requirements  and  is 
responsible  for  the  activities  under  A. 
(Recipient  Activities).  CDC  will  be 
responsible  for  the  activities  under  B. 
(CDC  Activities). 

A.  Recipient  Activities 

1.  Collaborate  with  CDC  and  the 
appropriate  State  or  local  Health 
Department  during  the  development 
and  conduct  of  the  study,  and 
dissemination  of  the  results. 

2.  Obtain  approval  of  study 
procedures  by  an  appropriate 
institutional  review  committee. 

3.  Develop  and  pilot  test  the  study 
protocol  and  data  collection 
instruments. 

4.  Provide  timelines  for  completing  all 
components  of  the  study. 

5.  Assure  and  maintain  the 
confidentiality  of  all  study  participants. 

6.  Conduct  the  analysis, 
interpretation,  presentation,  and 
reporting  of  the  study  findings  in 
collaboration  with  (3X1 

7.  Upon  completion  of  the  study, 
provide  CDC  an  electronic  version  of  the 
final  data  set  stripped  of  personal 
identifiers. 

8.  Act  as  the  focal  point  for  the 
development  and  diuemination  of 
media  releases,  reports  and 
publications. 

9.  Establish  an  independent  Public 
Advisory  Committee  comprised  of 
representatives  from  the  State  or  local 
Health  Department,  local  Veterans' 
Service  Organizations,  PGW  veterans, 
other  affected  parties,  and  CDC. 

B.  CDC  Activities 

1.  Serve  as  collaborators  in  the 
development,  analysis,  and  conduct  of 


the  study,  as  well  as  reporting  and 
publishing  of  study  findings. 

2.  Provide  expert  review,  and 
comment  on  all  study  protocols,  data 
collection  instruments,  analysis  plans, 
media  releases,  draft  and  final  reports, 
and  publications  generated  by  the 
recipient 

3.  Serve  as  the  principal  point  of 
contact  with  the  Department  of  Defense, 
Department  of  Veterans  Affairs,  and 
othm  Federal  agencies  to  secure  names 
and  locating  information  for  the  study 
participants. 

4.  Coordinate  the  related  activities  of 
the  involved  Federal  l^islative  bodies, 
agencies,  and  national  veterans  service 
organizations. 

5.  Serve  as  a  member  on  the  Public 
Advisory  Committee. 

Programmatic  Priorities 

Applicants  must  propose  research 
that  enhances  the  imderstanding  of 
conditions  and  symptoms  reported  to  be 
more  prevalent  among  PGW  veterans,  or 
adds  to  the  scientific  knowledge  needed 
to  develop  a  case  definition  of  illness 
among  PGW  veterans. 

Enhance  the  understanding  of 
conditions  and  symptoms  reported  to  be 
more  prevalent  among  PGW  veterans. 
Conduct  research  on  conditions  known 
to  be  more  prevalent  among  PGW 
veterans.  These  conditions  include 
cognitive  dysfunction,  depression. 

-anxiety  disorders,  chronic  fatigue,  post- 
traxunatic  stress  disorder,  other  stress- 
related  disorders,  respiratory  illness 
(specifically  asthma  and  bronchitis), 
fibromyalgia,  and  alcohol  abuse.  These 
studies  should  include  appropriate 
rliniml  evaluation  in  order  to  validate 
the  diagnosis,  assessment  of  the  course 
of  the  illness  among  PGW  veterans, 
assessment  of  risk  factors,  and 
assessment  of  the  impact  of  the  illness 
on  functional  status. 

"    Characterization  ofiUnesses  among 
PGW  veterans.  Conduct  studies  focusing 
on  development  of  a  case-definition  for 
illness  among  PGW  veterans.  These 
studies  should  evaluate  whether 
symptoms  reported  among  PGW 
veterans  represent  a  unique  illness  or 
are  better  characterized  ^  existing 
clinical  entities.  This  should  include  a 
comparison  of  data  driven  case- 
definitions  and  use  of  known  clinical 
diagnoses  in  order  to  determine  the  best 
way  to  characterize  illness  among  PGW. 
It  may  also  include  validation  of 
previous  data  driven  case  definitions  of 
illnesses  among  Gulf  War  veterans. 

Reporting  Requirements 

An  original  and  two  copies  of  the 
Financial  Status  Report  (FSR)  are  due 
within  90  days  after  the  end  of  each 


budget  period.  An  original  and  two 
copies  of  the  technical  semi-annual 
reports,  using  the  format  below,  are  due 
30  days  after  the  end  of  each  quarter  to 
the  CDC  Grants  Management  Officer. 

The  semi-annual  progress  report  must 
include  the  following  for  each  program, 
function,  or  activity  involved: 

A.  Highlights 

•  Discuss  issues  and  activities  that 
had  significant  impact  on  the  program 
and  that  you  wrish  to  bring  to  the 
attention  of  CDC 

•  Discuss  any  changes  in  program 
personnel,  especially  changes  affecting 
those  involved  with  the  grant 

B.  Obiectives  and  Aduevements 

•  List  ma)or  objectives  and  discuss  . 
your  progress  in  meeting  these 
objectives. 

•  Summarize  your  accomplishments 
for  the  period  and  for  the  budget  year. 

•  Mention  anything  that  either  helped 
or  hindered  your  ach^ving  these 
objectives. 

Application  Content 

All  applications  must  be  developed  in 
accordance  vrith  the  instructions  that 
are  contained  in  this  program 
aimoimcement.  Form  PHS  398, 
ERRATA  sheet,  and  the  instructions 
outiined  in  the  following  section 
headings.  Applicants  must  identify  in  a 
cover  letter  one  of  the  topics  previously 
outlined  under  the  heading 
Programmatic  Priorities  upon  which 
their  project  is  fboised. 

The  following  are  application 
requirements: 

1.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project 

2.  Demonstrate  the  commitment  of 
veterans  service  organizations  to  serve 
on  a  Public  Advisory  Committee  by 
securing  letters  of  support  from  at  least 
three  veterans'  service  organizations,  as 
described  under  the  heedLog, 
"Definitions." 

3.  The  applicant  must  provide  a  one 
page  abstract  oudining  the  plans, 
objectives,  and  expected  outcomes  of 
the  proposed  research. 

Provide  a  succinct  but  informative 
response  to  each  requirement  Your 
response  must  not  exceed  2  pages 
(letters  of  support  may  be  referenced  to 
where  they  are  located  in  the 
application).  This  response  must  appear 
as  the  first  2  pages  of  the  text  of  your 
application  and  be  tided  "Program 
Requirements."  An  affirmative  response 
to  each  question  is  required  to  qualify 
for  further  review.  Those  that  do  not 
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respond  will  be  detennined  as  non- 
responsive  and  will  be  returned  to  the 
applicant 

Applications  for  these  cooperative 
agreements  should  include: 

A.  Description  of  the  Problem  to  be 
Addressed 

1.  The  project's  focus  that  jiistifies  the 
research  need  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  morbidity  among 
PGW  veterans. 

2.  Describe  the  issues  related  to 
requirements,  problems,  complexities, 
and  interactions  required  in  developing 
the  study. 

3.  Discuss  past  experiences  with 
similar  projects. 

B.  Goals  and  Objectives 

1.  For  each  of  the  elements  (item  C 
below)  provide  specific,  measurable, 
and  time-framed  objectives  that  are 
consistent  with  the  applicants  proposed 
theme,  purpose,  and  objectives. 

C  Program  Plan 

1.  A  detailed  plan  describing  the 
elements  of  the  research  project  and  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence. 

2.  Discuss  the  administrative  and 
scientific  capacity  critical  to  the 
development  and  conduct  of  the  study. 

3.  A  description  of  the  involvement  of 
the  State  or  local  Health  Department, 
veteran  service  organizations,  and  other 
afiiected  parties  to  ensure  they  have 
ample  input  during  all  phases  of  the 
study.  It  should  include  commitments 
of  support  and  a  clear  statement  of  their 
roles. 

4.  Describe  the  State  agency  linkages 
and  support  that  will  be  used  during  the 
development,  conduct,  and  conclusion 
of  the  study. 

D.  Management  and  Staffing  Plan 

1.  A  description  of  the  role  and 
responsibilities  of  the  project's  principal 
investigator.  Describe  research 
background,  publications,  specific 
authority  and  responsibilities  to 
carryout  the  proposed  project. 

2.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant 

3.  A  description  of  all  key  contractor 
staff,  their  role  in  the  study,  and  their 
resumes. 

4.  A  description  of  those  activities 
related  to,  but  not  proposed  to  be 
supported  by  the  grant 


E.  Evaluation 

Describe  how  progress  toward 
meeting  the  study  objectives  will  be 
evaluated.  A  comprehensive  evaluation 
plan  is  an  essential  component  of  the 
application. 

F.  Budget 

1.  A  detailed  first  year  budget  for  the 
project  with  future  annual  projections. 

2.  A  budget  projection  that  clearly 
separates  and  distinguishes  direct  and 
indirect  costs. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  asterisks 
replaced  by  the  salaries  and  hinge 
benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
screened  by  CDC  staff  for  completeness 
and  responsiveness.  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  will  be  evaluated  by  an 
independent  Special  Emphasis  Panel 
(SEP)  according  to  the  following  criteria: 

1.  Understanding  the  Problem  (5 
points). 

The  background  of  the  proposal,  i.e.. 
the  basis  for  the  present  propK>sal,  the 
critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  knowledge  gaps  which  the 
proposal  is  intended  to  fill. 

2.  Measurable  Objectives  (10  points). 
Specific,  measiuBble,  and  time-framed 

objectives  that  are  consistent  with  the 
applicants  proposed  theme,  purpose, 
and  hypotheses  to  be  tested. 

3.  Imposed  Plan  (75  points). 

a.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  frameworic 
for  the  research.  (5  points) 

b.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  under  the 
heading  "Programmatic  Priorities."  (15 
points) 


c.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plans.  The  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes:  (a)  'The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  r^resentation;  (b)  the 
propmed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits  will  be  documented.  (25 
points) 

d.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
as  evidenced  by  letters  of  commitment 
detailing  the  nature  and  extent  of  the 
involvement  (10  points) 

e.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 
Demonstrated  experience  in  conducting, 
evaluating,  and  publishing  research  on 
the  health  effects  of  military  service  on 
the  applicants  project  team.  (10  points) 

f.  Adequacy  of  existing  and  proposed 
facilities  and  resources.  (10  points) 

4.  Proposed  Evaluation  Plan  (10 
points). 

The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

5.  Budgef  (Not  Scored). 

The  reasonableness  of  the  proposed 
budget  to  the  proposed  research. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  and 
timelines  contained  in  the  project 
proposal  and  satisfactory  progress  has 
been  demonstrated  through  monitoring 
work-in-progress. 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  efiiactive. 


5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  cooperative  ^reement 
funds. 

ExecutiTe  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aasistaiice 
Nunuwr 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  these  cooperative 
agreements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Papowork 
Reduction  Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  appropriate  institutional  review 
committees.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian. 
Alaskan  Native.  Asian.  Pacific  Islander. 
Black  and  Hispanic  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
.  explained  as  part  of  the  application. 


In  conducting  the  review  of 
applications  for  scientific  merit,  review 
groups  will  evaluate  proposed  plans  for 
inclusion  of  minorities  and  bodi  sexes 
as  part  of  the  scientffic  assessment  and 
assigned  score.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Roister,  Vol.  60.  No.  179. 
Friday.  SeptenU)er  15. 1995.  pages 
47947-47951. 

Applirarinn  Snhml— inn  mnA  n—JBn— 

A.  Pre-application  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Specialist  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmariced  no  later  than  June  2. 1997. 
The  letter  should  identify  the 
announcement  number,  name  the 
principal  investigator,  and  specify  the 
priorify  area  of  study  the  proposal 
addresses  as  outlined  under  die  section 
Programmatic  Priorities.  The  letter  of 
intent  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficientiy, 
and  will  ensure  that  each  applicant 
receives  timely  and  relevant  information 
prior  to  application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  No.  0925-0001  Revised  5/95)  and 
adhere  to  the  ERRATA  Instruction  Sheet 
for  Form  PHS-398  contained  in  the 
Grant  Application  Kit 

Please  submit  an  original  and  five 
copies,  on  or  before  July  8. 1997  to:  Lisa 
G.  Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
Room  321.  Atlanta.  Georgia  30305. 
telephone  (404)  842-6796  or  internet: 
lgtl.cdc.gov. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either  , 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  le^ly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings. 


2.  Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant 

Where  to  Obtain  Additional 
Infonnation 

To  receive  a  complete  program 
description,  infonnation  on  application 
procedures  and  application  forms  call 
(404)  332-4561.  You  will  be  asked  to  ~ 
leave  your  name,  address,  and  the 
telei^one  number  and  will  need  to  refer  ■ 
to  Announcement  748.  Business 
management  technical  information  may 
be  obtained  from  Lisa  Tamaroff.  Ckants 
Management  Specialist,  Grants 
Management  Branch,  Pnxnirement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  Mailstop  E-13. 
Atlanta.  GA  30305.  telephone  (404) 
842-6796  or  internet  lgtl.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Phillip  M.  Talboy, 
Project  Officer,  Veterans'  Health 
Activity.  Division  of  Environmental 
Hazards  and  Health  Effects.  National 
Center  for  Environmental  Health, 
Centen  for  Disease  Control  and 
Prevention  (CDC).  Mailstop  F-28. 4770 
Buford  Highway.  NE..  Atlanta.  Georgia 
30341-3724.  telephone  (770)  488-7347. 
internet-  pmtO.cdc.gov. 

This  and  other  CDC  announcements 
are  also  available  through  the  CDC 
homepage  on  the  Internet  The  address 
for  the  CDC  homepage  is  http:// 
www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Annoimcement 
Number  748  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Heelthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Siunmary  Report, 
Stock  No.  017-O01-0O473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC.  20402-9325.  telephone 
(202)  512-1800. 

Dated:  April  29. 1997. 
Joae^  R.  Carlo-, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  ICDCh 
[FR  Doc^7-11573  FUed  S-2-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Fonun  on  Asphalt  Fume  Health 
Effects  Research. 

Time  and  Date:  9  a.m.-5  p.m..  June  24, 
1997. 

Place:  AUce  Hamilton  Labontory, 
Conference  Room  C.  5555  Ridge  Avenue, 
Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Purpose:  This  meeting  will  provide  a 
forum  for  researchers  to  present  information 
and  data  related  to  ongoing  research  they  are 
conducting  on  the  health  effects  of  asphalt 
fiune  exposure.  Researchers  from  NIOSH  and 
industry  will  discuss  their  research  efforts. 
Comments  from  industry,  labor,  academia. 
other  government  agencies,  and  the  public 
are  invited. 

CONTACT  PERSON  FOR  AOOmONAL 
•formation:  Larry  D.  Olsen,  Ph.D.. 
Division  of  Physical  Sciences  and 
Engineering,  NIOSH.  CDC.  4676 
Coliunbia  Parkway,  Mailstop  R-3. 
Cincinnati.  Ohio  45226.  telephone  513/ 
841-4269. 

Dated:  April  29. 1997. 
CaiolyB  J.  RBweil, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  97-11566  Filed  5-2-97;  8:45  am] 

■UJNQ  COOE  41S»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdminiatFation  for  CtilMren  and 
Families 

[Program  AimounoenMnt  No.  OCS  06  04] 

Requeat  for  REACH  Plans  Under  ttie 
Office  of  Community  Servlcea'  FY  1997 
Low-Income  Home  Energy  Aaalstance 
Pfogiam,  Residential  Energy 
Asaistance  CMIenge  Option  (REACH) 


agency:  0£Bce  of  Commuiiity  Services. 
ACF.  DHHS. 

ACTION:  Announcement  of  availability  of 
fiinds  and  request  for  REACH  Plans 
under  the  Office  of  Community 
Services'  Residential  Energy  Assistance 
Challenge  Option  (REACH)  Program. 


StJftMARY:  The  Administration  for 
Children  and  Families  (ACF).  Office  of 
Community  Services  (OCS)  annoimces 
that,  based  on  availability  of  funds, 
REACH  Plans  will  be  accepted  for  grants 
pursuant  to  the  Secretary's  authority 
under  Section  2607B(b)  of  the  Low- 
Income  Home  Energy  Assistance  Act  of 
1981,  as  amended,  42  U.S.C.  8621  et 
seq. 

CLOSING  DATE:  The  closing  date  and  time 
for  receipt  of  REACH  applications  is 
4:30  p.m.,  eastern  time  zone,  on  July  9. 
1997.  Applications  received  after  4:30 
p.m.  on  that  day  will  be  classified  as 
late.  Postmarks  and  other  similar 
documents  do  not  establish  receipt  of  an 
application.  Detailed  application 
submission  instructions  including  the 
addresses  where  applications  must  be 
received  are  foimd  in  Part  VI B, 
Application  Submission. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Administration  for  Children  and 
Families.  Office  of  Community  Services. 
Division  of  Community  Demonstration 
Programs.  370  L'Enfant  Promenade. 
S.W..  Fifth  Floor.  Washington.  D.  C. 
20447,  Attention:  Richard  Saul— (202) 
401-9341.  Anna  Guidery— (202)  401- 
5318. 

This  Notice  is  accessible  on  the  OCS 
Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  a  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Lanchy  at  (202)  401-5309. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.568.  The  Titie  is  "LIHEAP/REACH". 
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Part  I — ^Introdnction 

A.  Legislative  Authority 

Section  2607B(b)  of  the  Low-Income 
Home  Energy  Assistance  Act  of  1981.  as 
amended.  42  USC  8621  et  seq.. 


authorizes  the  creation  of  the 
Residential  Energy  Assistance  Challenge 
Option  (REACH)  Program,  which  was 
funded  for  the  Sist  time  in  FY  1996. 
REACH  is  designed  to  provide  services 
through  local  community-based 
agencies  to  help  LIHEAP  eligible 
households  reduce  their  energy 
vulnerability, 

The  Secretary  is  authorized  to  make 
incentive  grants  to  States.  Tribes.  Tribal 
Organizations,  and  certain  Insular  Areas 
that  submit  qualifying  Plans,  hereinafter 
referred  to  as  REACH  Plans,  that  are 
approved  by  the  Secretary  as  REACH 
initiatives.  Successful  applicants  are  to 
use  such  grants  for  the  costs  of 
planning,  implementing,  and  evaluating 
the  initiative.  Only  grantees  imder  the 
Low  Income  Home  Energy  Assistance 
Program  (LIHEAP)  may  apply  for 
REACH  grants. 

The  Secretary  must  also  reserve  from 
any  funds  aHocated  under  the  REACH 
initiative,  fimds  to  make  additional 
payments  to  selected  REACH 
applications  that  (a)  Include  energy 
efficiency  education  services  plans  that 
meet  quality  standards  established  by 
the  Secretary  in  consultation  with  the 
Secretary  of  Energy;  and  (b)  have  the 
potential  for  being  replicable  model 
designs  for  other  programs. 

This  Annoimcement  is  requesting 
competitive  REACH  Plans  from  eli^ble 
applicants  which  are  consistent  w^  the 
information,  requirements,  and  program 
elements  and  review  criteria  outlined  in 
Parts  n.  m.  IV.  and  V.  below. 

B.  Definition  of  Terms 

For  purposes  of  this  Program 
Annoimcement.  the  following 
definitions  apply  [Definitions  mari»d 
with  an  a8terisk(*)  are  the  definitions 
fotmd  in  Section  2603  of  the  Low 
Income  Home  Energy  Assistance  Act.  as 
amended,  (42  U.S.C  8622)  and  apply  to 
the  REACH  Initiative]: 
— Budget  period:  The  term  "budget 
period"  refers  to  the  interval  of  time 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  usually 
divided  for  budgetary  and  funding 
purposes,  and  is  generally  between  12 
and  17  months  duratioiL 
— Coaununity-based,  nonprofit  entity:  A 
corporation  or  association  whose 
profits  may  not  lawfully  accrue  to  the 
benefit  of  any  shareholder  or 
individual,  uid  whose  goals, 
objectives  and  activities  are 
established  and  carried  out  through  a 
process  involving  the  Participation  of 
residents  of  the  community  or  local 
area  being  served,  including  low- 
income  residents.  For  purpooes  of  the 
REACH  Program,  this  includes  all 
organizations  or  agencies  which  meet 


the  definition  of  "eligible  entity"  in 
Section  673(1)  of  the  Community 
Services  Block  Grant  Act  as  amended 
(42  USC  9902(1)). 

— Coirununity-based  organization 
recipient  (CBO  Recipient):  The 
community-based  nonprofit  entity 
through  which  State  REACH  Project 
services  shall  be  delivered  in  the 
applicant  State  under  Priority  Area 
1.0. 

— Energy  burden  *  means  the 
expenditures  of  the  household  for 
home  energy  divided  by  the  income  of 
the  household. 

— Energy  crisis*  means  weather-related 
and  supply  shortage  emergencies  and 
other  household  energy-related 
emergencies. 

— Highest  home  energy  needs*  means 
the  home  energy  requirements  of  a 
hotisehold  determined  by  taking  into 
accotmt  both  the  energy  burden  of 
such  houaefaold  and  the  uniqtie 
situation  of  such  household  that 
results  from  having  members  of 
vulnerable  populations,  including 
very  young  d^dren,  individuals  with 
disabilities,  and  frail  older 
individuals. 

— Home  energy*  means  a  source  of 
heating  or  cooling  in  residential 
dwellings. 

— Household*  means  any  individual  or 
group  of  individuals  who  are  living 
together  as  one  economic  unit  for 
whom  residential  energy  is 
customarily  purchased  in  common  or 
who  make  imdesignated  payments  for 
energy  in  the  form  of  rent 

— ^ihnovatrve  project:  One  that  departs 
frtun  or  significantiy  modifies  past 
program  practices  and  tests  a  new 
approach(es). 

— Intervention:  Any  planned  activity 
within  a  project  that  is  intended  to 
produce  changes  in  the  target 
population  or  the  environment,  and 
can  be  formally  evaluated. 

— Nonprofit  organization:  A  corporation 
or  association  whose  profits  may  not 
lawfully  accrue  to  the  benefit  of  any 
shareholder  or  individual  (and 
through  which  REACH  Project 
services  may  be  delivoed  imder 
Priority  Area  2.0). 

— Outcoate  evaluation:  An  assessment 
of  measured  results  designed  to 
provide  a  valid  d^ermination  of  the 
net  effects  attributable  to  the 
intervention.  An  outcome  evaluation 
will  produce  and  interpret  findings 
related  to  wdiether  the  intervention 
produced  desiiaUe  changes  and  its 
potential  for  replicability.  It  should 
answer  the  question.  "Did  this 
program  woric?" 

— Poverty  level*  means,  with  respect  to 
a  household  in  any  State,  the  income 


poverty  line  as  prescribed  and  revised 
at  least  annually  pursuant  to  section 
673(2)  of  the  Community  Services 
Block  Grant  Act.  as  appUcable  to  such 
State.  (See  Attachment  A.) 

— Process  evaluation:  Descriptive 
information  that  is  gathered  on  the 
development  and  implementation  of  a 
program/intervention  that  may  serve 
as  a  doctmient  for  replicating  the 
program  elsewhere.  The  evaluation 
should  also  identify  problems  that 
occurred  and  how  they  were  dealt 
with  and  recommend  improved 
means  of  future  implementatioiL  tt 
should  answer  the  question:  "How 
was  the  program  carried  out?"  In 
concert  with  the  outcome  evaluation, 
it  should  also  help  explain,  "Why  did 
this  program  work/not  work?" 

— Prefect  period:  TTie  term  "project 
period"  refers  to  the  total  time  for 
which  a  project  is  approved  for 
support,  including  any  extensions.  If 
for  more  than  17  months,  it  is  usually 
divided  into  "budget  periods"  of  17 
months  or  less  dtuation  for  which 
individual  grant  actions  are  made, 
(see  "Budget  period"). 

— Secretory' means  the  Secretary  of 
Health  and  Human  Services. 

— State*  means  each  of  the  several 
States  and  the  District  of  Columbia. 

— State  median  income*  means  the 
State  median  income  promulgated  by 
the  Secretary  in  accordance  with 
procedures  established  imder  section 
2aD2(aK6)  of  the  Social  Security  Act 
(as  such  procedtires  were  in  effect  on 
the  day  before  the  date  of  the 
enactment  of  this  Act)  and  adjusted, 
in  accordance  with  reqgtilations 
prescribed  by  the  Secretary,  to  take 
into  accoimt  the  ntimber  of 
individuals  in  the  housdiold. 

C.  Purpose 

As  described  in  the  authorizing 
legislation,  the  purpose  of  the  REACH 
Prooamis  to — 

(1)  Minimize  health  and  safisty  risks 
that  result  from  high  energy  burdens  on 
low-income  Americans; 

(2)  Prevent  homelessness  as  a  result  of 
inability  to  pay  energy  bills; 

(3)  Increese  effideiK^  of  energy  usage 
by  low-income  families;  and 

(4)  Target  energy  assistance  to 
individuals  who  are  most  in  need. 

In  keeping  with  this  broad  mandate, 
OCS  will  support  a  limited  number  of 
innovative  Pilot  Projects  that  seek  to 
demonstrate  the  long  term  cost 
effectiveness  of  supplementing  enogy 
assistance  payments  with  non-monetary 
benefits  that  can  increase  the  ability  of 
eligible  households  to  meet  energy  costs 
and  help  them  to  achieve  energy  self- 
suffidmcy. 
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Part  n — ^Background  InCamiation 

A.  Eligible  Applicants 

States,  Indian  Tribes,  and  Tribal 
Organizations  (including  Alaskan 
Native  Villages),  and  Insular  Areas  that 
receive  direct  grants  from  the 
Department  of  HHS  under  LIHEAP 
which  are  expended  for  implementing  a 
LIHEAP  program  may  apply  for  funds 
under  the  REACH  Program.  Note:  Due  to 
the  limited  availability  of  funds.  States 
which  received  REAQi  grants  in  FY 
1996  under  Priority  Area  1.0  for  the 
maximum  amount  of  $1.5  million  will 
not  be  eligible  for  funding  in  FY  1997. 
States  which  received  FY  1996  REACH 
grants  for  less  than  the  maximum 
amount  of  $1.5  million  will  be  eligible 
to  receive  FY  1997  grants,  on  a 
competitive  basis,  for  an  amount  which, 
taken  together  with  the  FY  1996  grant, 
would  not  exceed  the  $1.5  million 
maxin"""  grant  amount. 

B.  Program  Priority  Areas 

The  REACH  Program  will  have  two 
Priority  Areas:  Priority  Area  1.0,  for 
which  eligible  applicants  are  States,  the 
District  of  Columbia  and  Puerto  Rico; 
and  Priority  Area  2.0,  for  which  eligible 
applicants  are  Tribes,  Tribal 
Organizations,  and  other  Insular  Areas 
which  are  LIHEAP  grantees  that  use 
LIHEAP  funds  to  implement  a  LIHEAP 
Program. 

C.  Project  Periods  and  Budget  Periods 
(See  Part  I,  B,  Definition  of  Terms) 

The  Low-Income  Home  Energy 
Assistance  Act  of  1981,  as  amended  (42 
use  8621)  authorizes  a  block  grant 
program  of  which  the  REACH  Program 
is  a  part,  and  to  which  45  Code  of 
Federal  Regulations  (CFR)  Parts  74  and 
92  and  ONffl  Circulars  do  not  apply. 
However,  45  CFR  Part  96  does  apply  to 
REACH  funds.  Grantees  are  required  to 
obligate  REACH  funds  by  the  end  of  the 
Fiscal  Year  following  the  Fiscal  Year  in 
which  the  REACH  grant  was  awarded  by 
OCS;  but  as  noted  below,  grantees  under 
Priority  Area  1.0  will  be  encouraged  to 
obligate  funds  to  sub-recipients  well 
before  that  deadline. 

1.  Project  Periods 

Project  periods  will  be  36  months  for 
all  REACH  projects  imder  Priority  Area 
1.0  and  for  projects  under  Priority  Area 
2.0  when  the  applicant  elects  to  delegate 
the  project  to  a  non-profit  organization 
as  described  below. 

States  under  Priority  Area  1.0  and 
applicants  under  Priority  Area  2.0  with 
thirty-six  month  Project  Periods  are 
encouraged  to  provide  for  completion  of 
the  planning  and  consummation  of 
awards  to  sub-recipients  within  a  time 


frame  that  will  allow  for  adequate  start- 
up and  an  implementation  period  of  at 
least  two  years,  followed  by  a  phase-out 
period  that  will  permit  completion  of 
the  required  evaluation  under  Priority 
Area  1.0  and  reporting  under  Priority 
Area  2.0. 

Project  periods  will  be  up  to  17 
months  under  Priority  Area  2.0  where 
applicants  elect  to  operate  projects 
directiy,  as  described  below. 

2.  Budget  Periods 

(a)  Budget  Periods  for  all  REACH 
Projects  will  be  twelve  months  (one 
year)  in  Priority  Area  1.0  and  Priority 
Area  2.0  when  applicants  elect  to 
operate  the  REAQi  Program  through 
non-profit  organizations. 

(1)  In  the  case  of  projects  under 
Priority  Area  1.0,  States  will  receive 
grants  for  the  full  amount  of  the  three- 
year  Project  Period,  and  must  award 
REACH  funds  to  CBO  Recipients  for 
total  project  budgets  covering  the  full 
Project  Period  by  the  end  of  the  Fiscal 
Year  following  the  Fiscal  Year  in  which 
the  grant  is  awarded,  and  should  solicit 
and/or  design  local  projects  accordingly. 
Applicants  under  Priority  Area  1.0  may 
include  in  the  REACH  Initiative  budget 
an  amoimt  up  to  ten  percent  (10%)  of 
the  total  REACH  grant  for  planning, 
administration,  and  coordinating  costs 
at  the  State  level,  and  for  contracting 
with  a  third  party  evaluator  as  defined 
in  Part  IV-A,  Element  VI,  below,  and 
discussed  in  Part  ni-A.6.,  during  the 
first  project  year  (the  first  twelve  month 
budget  period)  of  the  REACH  Initiative. 
States  may  apply  for  continued  funding 
for  such  costs  for  each  of  the  second  and 
third  project  years  (budget  periods)  on 

a  non-competitive  basis,  for  an  amount 
each  of  those  project  years  of  up  to  five 
percent  (5%)  of  the  original  grant 
amoimt,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  determination  that  this 
would  be  in  the  best  interest  of  the 
government. 

(2)  In  the  case  of  REACH  Projects 
under  Priority  Area  2.0,  where 
applicants  elect  to  pperate  REACH 
projects  through  non-profit 
organizations,  grants  awarded  pursuant 
to  this  announcement  will  likewise  be 
for  the  full  amount  of  the  three  )rear 
Project  Period,  and  applicants  will  in 
like  manner  award  REACH  funds  to  sub- 
recipients  for  total  project  budgets 
covering  the  full  Project  Period  as 
described  in  the  preceding  paragraph 
(a).  Such  applicants  may  include  up  to 
five  percent  (5%)  of  the  total  REACH 
grant  for  planning,  administration  and 
coordinating  costs  of  the  first  year, 
which  may  be  continued  for  years  two 


and  three  on  the  same  terms  as 
described  in  preceding  paragraph  (a), 
(b)  Where  applicants  imder  Priority 
Area  2.0  elect  to  op>erate  REACH 
programs  themselves,  as  described 
below,  grants  awarded  pursuant  to  this 
announcement  may  be  for  up  to  17- 
month  Project  and  Budget  Periods. 

D.  Availability  of  Funds  and  Giant 
Amounts 

The  total  amount  expected  to  be 
available  for  REACH  Initiative  grants 
pursuant  to  this  announcement  is 
approximately  $5,000,000.  The  Office  of 
Qammunity  Services  expects  to  award 
up  to  eight  competitive  grants  under 
Priority  Area  1.0  for  General  Pilot 
Projects  of  $500,000  to  $1,500,000  each 
for  the  plaiming.  implementation  and 
evaluation  of  REACH  Initiatives;  but  the 
total  amount  awarded  under  Priority 
Area  1.0  will  not  exceed  $4,000,000, 
except  as  provided  under  Priority  Area 
2.0.  OCS  expects  to  award  four  to 
sixteen  grants  under  Priority  Area  2.0 
for  smaller  Pilot  Projects  of  $20,000  to 
$150,000  each  to  Indian  Tribes  and 
Tribal  Organizations  for  a  total  of  up  to 
$400,000.  Any  funds  not  awarded  imder 
Priority  Area  2.0  will  be  available  for 
fimdii^  imder  Priority  Area  1.0. 
Pursuant  to  the  legislative  mandate,  an 
additional  $600,000  has  been  reserved 
by  the  Secretary  to  make  additional 
payments  of  up  to  $100,000  each  to 
qualifying  funded  REACH  Initiatives 
under  Priority  Area  1.0,  and  payments 
of  up  to  $25,000  each  under  Priority 
Area  2.0,  for  implementation  and 
evaluation  of  Energy  Efficiency 
Education  Services  (EEES)  Plans  which 
meet  the  Quality  Standards  established 
in  consultation  with  the  Secretary  of 
Energy  which  are  set  forth  in  Part  V  of 
this  Announcement,  and  have  the 
potential  for  being  replicable  model 
designs  for  other  programs.  Any  such 
reserved  funds  not  awarded  for  EEES 
Plans  %vill  be  available  for  funding 
REACH  applications  under  Priority 
Areas  1.0  and  2.0. 

E.  Program  Participants/Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  to  low-income  individuals  and 
families  who  are  eligible  for  LIHEAP 
benefits  under  the  applicant's  LIHEAP 
program,  pursuant  to  Section  2605(b)(2) 
of  the  Low  Income  Home  Energy 
Assistance  Act  of  1981,  as  amended. 
However,  not  all  LIHEAP  recipients 
and/or  eligible  households  must  be 
provided  REACH  services.  Applicants 
may  target  a  portion  of  the  LIHEAP- 
eligible  popidation  for  REACH  services. 

Attachment  A  to  this  announcement 
is  an  excerpt  bom  the  Poverty  Income 


Guidelines  currenUy  in  efiiact  Annual 
revisions  of  these  guidelines  are 
normally  published  in  the  Federal 
Register  in  February  or  early  March  of 
each  year.  Where  relevant  to  REACH 
eligibility  criteria,  grantees  will  be 
required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  D.C  20402.  They  also  are 
accessible  on  the  OCS  Electronic 
Bulletin  Board  for  reading  and/or 
downloading.  (See  FOR  FURTHER 
MFORMATION  at  begiiming  of  this 
aimouncement. ) 

Consistent  with  the  legislative 
purpose  of  the  REACH  Initiative  "to 
target  energy  assistance  to  individuals 
who  are  most  in  need",  projects 
proposed  for  funding  under  this 
Announcement  may  further  restrict 
eligibility  to  lower  income  individuals 
and  families  within  the  LIHEAP  eligible 
universe. 

Under  the  authorizing  legislation 
applicants  may  designate  all  or  part  of 
the  State  or  all  or  part  of  the  client 
population  as  a  focus  of  its  REACH 
Initiative.  The  Secretary  has  determined 
that  in  order  best  to  compare  the  cost 
effective  outcomes  of  REACH  benefits 
with  those  of  LIHEAP  payment  benefits 
alone,  the  geographic/client  focus  of  the 
REACH  program  should  be  one  which 
results  in  REACH  expenditures  bearing 
a  reasonable  relationship  to  the  LIHEAP 
payment  benefits  available  to  the  same 
target  population.  (Note:  In  the  FY  1996 
Program  Aimouncement  for  REACH  it 
was  suggested  that  proposed  REACH 
expenditures  be  not  less  than  one-half 
nor  more  than  twice  the  amount  of 
LIHEAP  benefits  paid  within  the 
REACH  service  area  to  eligible 
households  over  a  two-year  period 
under  current  appropriation  levels.  It 
has  been  brought  to  our  attention  that 
such  a  limitation  is  too  restrictive  in  the 
sense  that  the  lower  limit  precludea:  (1) 
The  testing  of  innovative  REACH 
initiatives  over  larger  areas  at  relatively 
low  per-capita  cost;  (2)  the  testing  of 
innovative  long  term  REACH  initiatives 
which,  althou^  at  a  higher  initial  coat, 
might  prove  cost  effective  over  the 
longer  term;  and  (3)  unduly  limits 
recipients  of  smaller  allocations  of 
LIHEAP  funds,  even  though  long  term 
needs  may  be  great  ConsequenUy.  no 
such  restrictions  are  suggested  in  this 
Announcement,  and  applicants  are  left 
to  justify  their  requests  for  funding  as 
cost  effective  in  their  program 
narratives.) 


F.  Prohibition  and  Restrictions  on  the 
Use  of  Funds 

The  use  of  REACH  funds  for  the 
purchase  or  construction  of  real 
property  is  prohibited.  Costs  incurred 
for  rearrangement  and  alteration  of 
facilities  required  specifically  for  the 
funded  program  are  allowable  when 
specifically  approved  by  ACF  in 
writing.  However,  in  keeping  with  the 
legislative  mandate  to  include  energy 
related  residential  repair  and  energy 
efficiency  improvements  in  REACH 
Project  activities,  such  activities  carried 
out  in  beneficiaries'  residences  will  not 
be  considered  to  be  violative  of  these 
prohibitions  or  restrictions. 

If  the  applicant  is  proposing  a  project 
which  wUl  affect  a  property  listed  in.  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended  (16  U.S.C.  470).  If 
there  is  any  question  as  to  whether  the 
property  is  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places,  the  applicant  should 
consult  with  the  State  Historic 
Preservation  Officer.  (See  Attachment  D: 
SF-424B.  Item  13  for  additional 
guidelines.)  The  applicant  should 
contact  OCS  early  in  the  development  of 
its  application  for  instructions  regarding 
compliance  with  the  National  Historic 
Preservation  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  cited  Act  will  result  in  the 
application  being  ineligible  for  funding 
consideration. 

G.  Multiple  Submittals  and  Multiple 
Grants 

Due  to  the  limited  number  of  grants 
that  will  be  made  under  this  program, 
only  one  application  from  any  one 
eligible  applicant  will  be  funded  by 
OCS  from  FY  1997  REACH  funds.  (This 
does  not  preclude  applicants  from 
submitting  more  than  one  application  or 
including  more  than  one  local  REACH 
Project/CBO  Recipient  in  their  REACH 
plans.) 

H.  Maintenance  of  Effort 

The  activities  fimded  under  this 
program  announcemmit  must  be  in 
addition  to.  and  not  in  substitution  for. 
activities  previously  carried  on  without 
Federal  assistance.  Also,  the  benefits 
and  services  provided  eligible 
participants  in  the  REACH  Project  must 
be  provided  in  addition  to  and  in 
coordination  with  benefit  payments  and 
services  provided  under  the  applicant's 


regular  LIHEAP  Program.  A  signed 
Certificate  of  Maintenance  of  Effort  must 
be  included  with  the  application  (see 
Attachment  J). 

Part  m— Reach  Priority  Areas  and 
Program  Requirements 

A.  Statement  of  Assurances  and 
Demonstration  ^ 

Section  2607B  of  the  Low-Income 
Home  Enei^gy  Assistance  Act  of  1981,  as 
amended,  which  authorizes  the  REACH 
program,  provides  that  "each  State  plan 
shall  include  each  of  the  elements  in 
paragraph  (2),  to  be  met  by  State  and 
local  agencies."  These  required 
elements  are  listed  below.  To  be 
considered  for  funding,  each  REACH 
Plan  must  include  a  signed  "Statement 
of  Assurance  and  Demonstration"  that 
the  proposed  REACH  Plan  meets  all  of 
the  legislative  requirements  listed 
below.  (The  required  "Statement  of 
Assurances  and  Demonstration"  is 
appended  as  "Attachment  M"  to  this 
Program  Announcement] 

(1)  Service  delivery  through 
community-based  nonprofit  entity.  (For 
applicants  under  Priority  Area  1.0  only.) 
[Should  be  reflected  in  Plan  Elements  D 
andVn] 

(2)  In  awarding  grants  or  contracts  to 
communify-based  non-profit  entities, 
priority  will  be  given  to  CSBG  eligible 
entities  that  are  successful  LIHEAP 
service  providers  and  receive 
Weatherization  Assistance  Program 
funds  from  the  Department  of  Energy. 
(For  applicants  under  Priority  Area  1.0 
only.) 

[Should  be  reflected  in  Plan  Elements  II 
and  Vn.  Attach  letter(s)  of  certification 
as  described  therein] 

(3)(a)  Each  CBO  Recipient  under 
Priority  Area  1.0  to  provide  a  variety  of 
services,  to  include: 

(i)  Payments  to,  or  on  behalf  of. 
individuals  eligible  for  residential 
energy  assistance  services  and  benefits 
under  section  2605(b)  of  the  Act  for 
home  energy  costs; 

(ii)  Energy  efficiency  education; 

(iii)  Residential  energy  demand 
management  services,  including  any 
other  enragy  related  residential  repair 
and  energy  efficiency  improvements  in 
coordination  with,  or  delivered  by. 
Department  of  Energy  weatherization 
assistance  programs  at  the  discretion  of 
the  State; 

(iv)  Family  services,  such  as 
counseling  and  needs  assessment, 
related  to  energy  budget  management, 
payment  plans,  and  related  services; 
and 

(v)  Negotiation  with  home  energy 
suppliers  on  behalf  of  households 
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eligible  for  REACH  services  and 

benefits; 

[Should  be  reflected  in  Plan  Elements  D 

and  in,  as  appropriate) 

(b)  Given  the  size  of  most  tribal  and 
small  insular  territory  LIHEAP 
programs,  the  Secretary  has  determined, 
in  accordance  with  45  CFR  96.42(a),  that 
REACH  applications  both  tribal  and 
small  insular  area  LIHEAP  grantees 
imder  Priority  Area  2.0  do  not  have  to 
provide  all  of  the  above  services. 
Therefore,  each  REACH  Plan  under 
Priority  Area  2.0  must  include  provision 
of  at  least  two  of  the  services  listed  in 
paragraph  (1). 

(4)  A  description  of  the  methodology 
the  State  and  local  agencies  will  use  to 
determine — 

(a)  Which  households  will  receive  one 
or  more  forms  of  benefits  under  the 
SUte  REACH  initiative; 

(b)  The  cases  in  which  nonmonetary 
benefits  are  likely  to  provide  more  cost- 
effective  long-term  outcomes  than 
payment  benefits  alone;  and 

(c)  The  amount  of  such  benefit 
required  to  meet  the  goals  of  the 
program: 

[Should  be  reflected  in  Elements  n  and 
V] 

(5)  A  method  for  targeting 
nonmonetary  benefits; 

[Should  be  reflected  in  Element  II] 

(6)  A  description  of  the  crisis  and 
emergency  assistance  activities  the  State 
will  undertake  that  are  designed  to^ 

(a)  Discourage  family  energy  crises; 

(b)  Encourage  responsible  vendor  and 
consumer  behavior;  and 

(c)  Provide  only  financial  incentives 
that  encourage  household  payment; 
[Should  be  reflected  in  Elements  n  and 
VI 

(7)  A  description  of  the  activities  the 
State  will  undertake  to — 

(a)  Provide  incentives  for  recipients  of 
assistance  to  pay  home  energy  costs: 
and 

(b)  Provide  incentives  for  vendors  to 
help  reduce  the  energy  burdens  of 
recipients  of  assistance: 

[Should  be  reflected  as  appropriate  in 
Elements  n  and  V] 

(8)  An  assurance  that  the  State  will 
require  each  entity  that  receives  a  grant 
or  enters  into  a  contract  under  this 
section  to  solicit  and  be  responsive  to 
the  views  of  individuals  who  are 
financially  eligible  for  benefits  and 
services  imder  this  section  in 
establishing  its  local  program; 
(Should  be  reflected  in  Element  II] 

(9)  A  description  of  perfonnaiu»  goals 
for  the  State  REACH  initiative 
including — 


(a)  A  reduction  in  the  energy  costs  on 
participating  households  over  one  or 
more  fiscal  years; 

(b)  An  increase  in  the  regularity  of 
home  energy  bill  payments  by  eligible 
households;  and 

(c)  An  increase  in  energy  vendor 
contributions  towards  reducing  energy 
burdens  of  eligible  households; 
[Should  be  reflected  in  Element  n(b) 
and,  imder  Program  Area  1.0,  Element 
Vmalsol 

(10)  A  description  of  the  indicators 
that  will  be  used  by  the  State  to  measure 
whether  the  performance  goals  have 
been  achieved: 

[Should  be  reflected,  for  Priority  Area 
1.0,  in  Element  VIII] 

(11)  An  assurance  that  benefits  and 
services  will  be  provided  in  addition  to 
other  benefit  payments  and  services 
provided  under  this  title  and  in 
coordination  with  such  benefit 
payments  and  services: 

[Should  be  reflected  in  Element  II] 

(12)  An  assurance  that  no  regulated 
utility  covered  by  the  plan  will  be 
required  to  act  in  a  manner  that  is 
inconsistent  with  applicable  regulatory 
requirements. 

[Should  be  reflected  in  Element  II] 

(13)  A  demonstration  that  the  REACH 
Plan  is  consistent  with  paragraphs  (2), 
(3),  (4).  (5).  (7),  (10),  (11).  (12).  (13).  and 
(14)  of  section  2605(b)  of  the  Low 
Income  Home  Energy  Assistance  Act  of 
1981,  as  amended;  subsections  (d),  (e), 
(f).  (g).  (h),  (i),  and  (j)  of  section  2605; 
and  section  2606  of  the  Act; 

[See  Attachment  K  for  texts  of  these 
Sections  and  subsections:  should  be 
reflected  as  appropriate  in  Elements  II. 
IV.  and  Vni 

(Note:  The  definitions  in  Section  2603  of  the 
Act  have  been  incorporated  into  the 
definitions  in  Part  I.  Section  B  of  this 
Announcement  and  will  apply  to  the  REACH 
Initiative.] 

The  requirements  of  this  section  will 
be  met  by  the  inclusion  at  the  beginning 
of  the  REACH  Plan  of  a  Statement  of 
Assurance  and  Demonstration  that  the 
Plan  meets  the  Requirements  as  set  forth 
in  Part  m.  Section  A.  (See  Attachment 
M) 

B.  Additional  Program  Requirements  for 
Priority  Area  1.0 

1.  Eligible  Applicants  for  Priority  Area 
1.0 

Eligible  applicants  for  these  grants 
under  Priority  Area  1.0  are  the  fifty 
States,  the  District  of  Columbia  and 
Puerto  Rico.  They  must  deliver  REACH 
services,  in  one  or  more  specific 
projects,  through  community-based. 


nonprofit  organizations,  hereinafter 
referred  to  as  CBO  Recipients,  by 
awarding  grants  to  or  entering  into 
contracts  with  such  CBO  Recipients  for 
the  purpose  of  providing  such  services 
and  payments  directly  to  individuals 
eligible  for  benefits.  If  a  State  makes 
LIHEAP  payments  directly  to  eligible 
individuals  or  energy  suppliers,  the 
State  need  not  require  the  CBO 
Recipient(s)  to  make  such  payments,  but 
must  enter  into  contract(s)  with  such 
CBO  Recipients  to  administer  the 
REACH  program(s),  including:  (i) 
Determining  eligibility,  (ii)  providing 
outreach  services,  and  (3)  providing 
REACH  benefits  other  than  payments. 
Local  Agencies  may  not  apply  for  direct 
REACH  funding. 

In  awarding  grants  or  entering^into 
contracts  to  carry  out  its  REACH 
Initiative,  the  State  must  give  priority  to 
eligible  entities,  as  defined  in  Section 
673  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902(1))  except 
where  significant  geographic  portions  of 
the  State  are  not  served  by  such  entities, 
that:  (1)  Have  a  record  of  successfully 
providing  services  under  the  Low- 
Income  Home  Energy  Assistance 
Program  (as  determined  by  DHHS),  and 
(2)  receive  funds  imder  the  Department 
of  Energy's  Low  Income  Weatherization 
Assistance  Program.  The  State  may  not 
require  any  such  entity  to  operate  a 
REACH  Project. 

2.  Program  Focus  for  Priority  Area  1.0 

As  noted  above,  so  that  the  cost 
effective  outcomes  of  REACH  benefits 
may  best  be  compared  with  those  of 
LIHEAP  benefits  alone,  an  Applicant,  in 
designating  the  REACH  service  area  or 
segment  of  the  eligible  population  to  be 
served  by  the  proposed  REACH  Plan, 
should  seek  to  define  (an)  area(s)  or 
population  segment(s)  whose  allocation 
under  the  LIHEAP  program  bears  a 
reasonable  relationship  to  the  resources 
available  to  the  REACH  Project.  In  this 
regard,  the  applicant  should  consider 
the  totality  of  resources  that  will  be 
available  to  support  the  REACH 
Project's  implementation  and  the  level 
of  benefit  and/or  services  reasonably 
required  to  achieve  the  Project's  goals 
and  objectives.  This  will  be  a  function, 
in  part,  of  the  specific  interventions  that 
will  go  to  make  up  the  "benefits  and 
services"  in  the  particular  Project 
design:  and  an  objective  of  every 
REACH  Plan  should  be  to  measure  the 
success  of  such  interventions  in 
achieving  more  cost-effective  long-term 
outcomes  than  energy  payment  benefits 
alone.  Thus  OCS  is  interested  in  REACH 
Plans  that  propose  testing  iimovative 
approaches  to  helping  low-income 
families  achieve  energy  self-sufficiency. 


and  ultimate  independence  from  energy 
assistance  payments. 

3.  Holistic  Strategy  and  Mobilization  of 
Resources  for  Priority  Area  1.0  Projects 

OCS  is  interested  in  having 
Applicants  approach  the  energy  needs 
of  low-income  families  within  a  holistic 
context  of  the  economic,  social, 
physical,  and  environmental  barriers  to 
achieving  self-sufficiency.  Thus 
applicants  should  include  in  their 
REACH  Plan  an  explanation  of  how  the 
proposed  pro)ect(s)  will  be  integrated 
with  and  support  other  anti-poverty  or 
development  strategies  within  the  target 
community  or  communities. 

REACH  grantees  are  not  reqtiired  to 
match  REACH  grant  awards  with  either 
cash  or  in-kind  contributions  of  goods 
and  services.  However,  in  keeping  with 
this  holistic  integration  of  REACH 
Projects  within  the  community,  they  are 
expected  to  be  closely  coordinated  with 
other  public  and  private  sector  programs 
involved  with  community  revitalization, 
housing  rehabilitation  and 
weatherization,  and  tamily 
development;  and  OCS  will  give 
Cavorable  consideration  in  the 
application  review  process  to  applicants 
who  mobilize  third-party  cash  and/or 
in-kind  contributions  for  direct  use  in 
the  REACH  Project.  Even  though  there 
is  no  matching  requirement  for  the 
REACH  Program,  grantees  will  be  held 
accountable  for  any  match,  cash  or  in- 
kind  contribution  proposed  or  pledged 
as  part  of  an  approved  application.  (See 
Part  IV-A.  Element  m.) 

If  the  REACH  service  area  or  portion 
thereof  is  covered  by  a  comprehensive 
community-based  strategic  plan,  such  as 
that  required  for  applying  for 
Empowerment  Zone/Enterprise 
Community  (EZ/EC)  status,  to  achieve 
both  .economic  and  human  development 
in  an  integrated  manner,  applicants 
should  document  how  they  and/or  the 
designated  CBO  Recipient(s)  were 
involved  in  the  preparation  and 
implementation  of  the  plan,  and  how 
the  proposed  REACH  project(s)  will 
support  the  goals  of  thiat  plan.  (See  Part 
IV-A,  Element  Vm.) 

4.  Scope  of  the  Priority  Area  1.0  REACH 
Plan 

A  State  may  submit  a  REACH  Plan 
which  proposes  one  local  REACH 
Project  to  be  implemented  by  one  CBO 
Recipient:  it  may  submit  a  Plan  in 
which  the  same  project  is  proposed  to 
be  implemented  in  several  localities  by 
separate  CBO  Recipients;  or  it  may 
submit  a  plan  proposing  two  or  more 
different  and  distinct  Projects,  each  to 
be  implemented  through  a  separate  CBO 
Recipient  Where  a  State  proposes 


diCferent  and  distinct  REACH  Projects  to 
be  carried  out  by  more  than  one  CBO 
Recipient,  the  REACH  Plan  should 
include,  for  each  of  these  projects/CBO 
Recipients,  a  separate  narrative  of  no 
more  than  twenty-four  pages  in  length, 
covering  Elements  I  through  VI.  as 
explained  in  Part  IV,  and  designated  as 
"Segment  One"  of  the  Project  Narrative; 
and  a  Budget  Justffication  as  described 
in  Element  n,  covering  Project  Budget 
Appropriateness. 

where  a  REACH  Plan  proposes  only 
one  distinct  project,  to  be  implemented 
either  in  one  locality  or  in  several,  by 
either  one  or  more  than  one  CBO 
Recipient,  then  the  Plan  need  include 
only  one  "Segment  One"  narrative  of  no 
more  than  24  pages  in  length,  but.  as 
noted  below  under  Part  IV-A,  this 
should  include  an  Element  I  capability 
statement,  not  to  exceed  five  pages  in 
length,  for  each  of  the  implementing 
CBO  Recipients.  In  such  cases  the 
additional  five-page  Element  I  capability 
statements  may  be  in  addition  to  the 
twenty-four  page  limit  for  Segment  One 
narratlTes. 

"Segment  Two"  of  the  REACH  Plan 
Narrative  should  be  no  longer  than  six 
pages  in  length  and  include  Element 
Vn.  the  Management  and  Organization 
of  the  overall  REACH  Initiative  by  the 
applicant  State,  and  Element  Vm,  the 
outline  of  an  Evaluation  Plan  as 
described  in  Paragraph  6.  below. 
Element  Vn,  under  Segment  Two  of  the 
Priority  Area  1.0  REACH  Plan  must  also 
include  the  designation,  in  accordance 
with  the  priorities  described  in  Section 
A.  1..  above,  of  the  CBO  Recipient(s) 
through  which  the  proposed  pro)ect(s) 
will  be  implemented.  With  each  Priority 
Area  1.0  REACH  Plan  there  must  be 
included  a  Letter  of  Agreement  &t>m 
each  designated  CBO  Recipient 
subscribing  to  the  project  concept  as 
described  in  the  appropriate  "Segment 
One"  narrative  section  of  the  Plan  and 
agreeing  to  operate  the  REACH  project 
as  proposed.  The  Letter  of  Agreement 
must  also  commit  the  CBO  Recipient(s) 
to  a  process  of  Low-Income  Citizen 
Participation  in  the  establishment  of  the 
local  REACH  Project,  as  described  in 
Paragraph  5.,  below. 

5.  Low-Income  Citizen  Participation  in 
Establishment  of  REACH  Projects  under 
Priority  Area  1.0 

To  be  considered  for  funding,  a 
REACH  Plan  must  include  provision  for 
the  systematic  and  regularized 
solicitation,  by  the  designated  CBO 
Recipient(s),  of  the  views  of  eligible 
low-mcome  individuals  in  the 
community;  and  for  the  assurance,  by 
means  of  an  advisory  board  or  similar 
process,  that  such  organization(s)  will 


be  responsive  to  such  views  in  the 
development  and  implementation  of  the 
local  l4oject  Assurance  for  compliance 
with  these  requirements  may  be 
accomplished  through  the  Letter  of 
Agreement  submitted  by  each  CBO 
Recipient  as  required  in  Paragraph  4.. 
above.  (See  Part  IV-A,  Sub-Element 
n(a)) 

6.  Third-Party  Evaluation  of  Priority 
Area  1.0  Projects 

REACH  Plans  must  include  provision 
for  an  independent,  methodologically 
sound  evaluation  of  the  effectiveness  of 
the  activities  carried  out  with  the  grant 
and  their  efficacy  in  achieving  stated 
project  goals  related  to  reducing 
participant  home  energy  costs  and 
increasing  the  ability  of  participants  to 
meet  such  costs  indepeoident  of 
payment  subsidy,  including, 
specffically.  the  performance  goals  set 
out  in  paragraph  9,  and  indicaton 
described  pursuant  to  paragraph  10,  of 
the  Statement  of  Assurances  and 
Demonstration  imder  Part  in  A. 

The  Plan  should  include  a  well 
thought  through  outline  of  an  evaluation 
plan  for  the  proposed  project(s).  The 
outline  should  explain  how  the 
applicant  proposes  to  answer  the  key 
questions  about  how  efiiectively  the  ^ 
project  is  being/was  implemented  (the 
Process  Evaluation)  and  whether  and 
why/why  not  the  project  activities  or 
interventions  achieved  the  expected 
outcomes  and  goals  of  the  project(8)  (the 
Outcome  Evaluation).  (See  Part  I, 
Section  B  for  definitions  of  Process  and 
Outcome  Evaluations.)  Applicants  may 
propose  a  single  evaluation  for  their 
overall  REACH  Initiative,  or  separate 
evaluations  for  individual  projects,  as 
and  where  appropriate. 

In  addition  to  tne  performance  goals 
mentioned  above,  the  outline  should 
include  a  description  of  the  indicators 
that  will  be  used  by  the  State  (and  the 
CBO  Recipient(s))  to  measure  whether 
theeoals  have  been  achieved. 

The  evaluation  must  be  conducted  by 
an  independent,  third-party  evaluator, 
i.e.,  a  person  with  recognized  evaluation 
skills  who  has  experience  with  social 
programs  and  is  organizationally 
distinct  from,  and  not  imder  the  control 
of,  the  applicant  or  the  looil 
orgaiuzation(s)  implementing  the 
REACH  Project  It  is  important  that  each 
successful  applicant  have  a  third-party 
evaluator  selected,  and  performing  at 
the  very  latest  by  the  time  the  work 
program  of  the  project  is  begun,  and  if 
possible  before  that  time  so  that  he  or 
she  can  participate  in  the  final  design  of 
the  program,  in  order  to  assure  that  data 
necessary  for  the  evaluation  will  be 
collected  and  available.  Costs  of 
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evaluation  may  be  shared  by  CBO 
Recipients  where  appropriate  and 
subject  to  their  agreement 

7.  Dissemination  of  Priority  Area  1.0 
Pro)ect  Results 

REACH  Plans  should  include 
provision  for  disseminating  the  results 
of  the  project  among  LIHEAP  grantees, 
utility  companies,  and  others  interested 
in  increasing  the  self-su£Bciency  of  the 
poor.  Applicants  may  budget  up  to 
$5,000  for  dissemination  purposes. 

C.  Special  Program  Requirements  for 
Priority  Area  2.0 

1.  Eligible  Applicants  for  Priority  Area 
2.0 

Eligible  Applicants  for  REACH  grants 
under  Priority  Area  2.0  are  Indian 
Tribes  and  Tribal  Organizations  which 
currently  receive  direct  grants  from 
DHHS  under  the  LIHEAP  Program;  and 
the  Insular  Areas  of  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  U.S.  Virgin  Islands,  and 
Guam,  provided  they  are  LIHEAP 
grantees  that  use  LIHEAP  funds  to 
implement  a  LIHEAP  Program.  In 
accordance  with  45  CFR  96.42(a),  the 
Secretary  has  determined  that  inasmuch 
as  these  applicants  are  generally 
representative  of  and  close  to  their 
commiuiities,  which  with  few 
exceptions  are  relatively  small;  and 
inasmuch  as  they  generally  implement 
their  LIHEAP  programs  and  other  social 
service  programs  directly;  that  therefore 
the  reqiiirements  of  Section 
2607B(e)(2)(A)  and  (B)  of  the  Act  are  not 
applicable  to  eligible  applicants  under 
Priority  Area  2.0;  and  that  consequently 
REACH  grantees  under  I*riority  Area  2.0 
may  implement  REACH  programs 
directly,  without  delegation  to  CBO 
Recipients.  However,  as  explained  in 
Part  n  B,  Budget  Periods,  above, 
applicants  electing  to  implement  their 
REACH  Projects  directly  will  be  limited 
to  projects  of  no  more  than  17  months 
duration  (Project  and  Budget  Periods  of 
no  more  than  17  months). 

Applicants  under  Priority  Area  2.0 
may  also  elect  to  operate  their  projects 
through  grants  or  contracts  to  non-profit 
organizations.  However,  in  such  cases 
the  non-profit  organization  does  not 
have  to  be  a  community  based 
organization  (CBO)  as  defined  in  Part  I. 
If  they  choose  to  operate  their  projects 
through  non-profit  organizations,  the 
Project  and  Budget  Periods  applicable  to 
Priority  Area  1.0  will  apply. 

2.  Program  Focuis 

The  Program  Focus  for  Priority  Area 
2.0  REACH  projects  should  be  the  same 


as  for  Priority  Area  1.0,  described  above 
in  Section  A.2. 

3.  Holistic  Program  Strategy 

OCS  is  interested  in  having  applicants 
under  Priority  Area  2.0  approach  the 
energy  needs  of  low-income  families 
within  a  holistic  context  of  the 
economic,  social,  physical,  and 
enviroiunental  barriers  to  achieving  self- 
sufficiency.  Accordingly,  applicants 
imder  Priority  Area  2.0  should  describe 
how  their  REACH  Plan  will  be 
coordinated  with  other  programming 
aimed  at  community  development, 
housing  rehabilitation  and 
weatherization,  and  family 
development. 

4.  Scope  of  the  Priority  Area  2.0  REACH 
Plan 

The  Priority  Area  2.0  REACH  Plan 
should  describe  the  concept  of  the 
proposed  REACH  Project,  describing  the 
goals  or  outcomes  that  the  project  seeks 
to  achieve;  the  needs  of  the  target 
population  that  the  project  seeks  to 
address:  the  assumptions  about  how 
those  needs  can  be  met;  and  the 
activities  or  interventions  that  the 
project  will  undertake  to  meet  the  needs 
and  achieve  the  goals  and  outcomes  of 
the  project. 

5.  Low-Income  Qtizen  Participation 
under  Priority  Area  2.0 

To  be  considered  for  funding,  a 
REACH  Plan  must  include  provision  for 
the  systematic  and  regiilarized 
solicitation  by  the  grantee  of  the  views 
of  eligible  low-income  individuals  in 
the  community.  (See  Part  IV-B,  Sub- 
Element  11(a)) 

6.  Third-Party  Evaluation  of  Priority 
Area  2.0  Projects 

As  noted  above,  the  Priority  Area  1.0 
requirement  for  a  third  party  evaluation 
does  not  apply  to  Priority  Area  2.0 
grantees.  However,  Priority  Area  2.0 
REACH  Plans  must  describe  the 
indicators  they  will  use  to  measure 
whether  their  performance  goals  have 
been  achieved,  and  they  must  submit  a 
report  summarizing  these  results  at  the 
end  of  the  grant  period. 

7.  Dissemination  of  Priority  Area  2.0 
Project  Results 

Applicants  under  Priority  2.0  may 
budget  up  to  $1,000  for  dissemination  of 
project  results. 

Part  IV— Reach  Plan  Element!  and 
Review  Criteria 

The  ultimate  goals  of  the  projects  to 
be  funded  under  the  REACH  Program 
are  to  realize  significant  improvements 
in  the  ability  of  eligible  households  to 


meet  energy  costs  and  pay  home  enragy 
bills  with  regularity,  through  innovative 
project  interventions  which  will  reduce 
energy  costs  and  increase  the  capability 
of  low-income  participants  to  pay;  in 
the  case  of  REACH  Projects  under 
Priority  Area  1.0,  to  evaluate  the 
effectiveness  of  these  interventions  and 
of  the  project  design  through  which  they 
were  implemented;  and  thus  to  make 
possible  the  replication  of  successful 
programs.  OCS  intends  to  make  the 
awards  of  all  the  above  grants  on  the 
basis  of  brief,  concise  REACH  Plans. 
The  elements  and  format  of  these  plans, 
along  with  the  review  criteria  that  will 
be  used  to  judge  them,  will  be  outlined 
in  this  Part. 

The  competitive  review  of  REACH 
Plans  will  be  based  on  the  degree  to 
which  applicants: 

(1)  Incorporate  each  of  the  Elements 
and  Sub-Elements  below  into  their 
plans,  so  as  to  describe  convincingly  a 
project  that  will  develop  and  implement 
new  and  innovative  approaches  to 
address  critical  energy  needs  or 
problems  of  the  poor, 

(2)  Include  the  required  assurances 
and  program  activities  set  forth  in  Part 
m,  above;  and, 

(3)  In  the  case  of  applications  under 
Priority  Area  1.0;  test  and  evaluate  such 
approaches  and  activities  so  as  to  make 
possible  replication  of  a  successful 
program. 

A.  Progmm  Elements.  Review  and 
Assessment  Criteria  for  REACH  Plans 
Under  Priority  Area  1 .0 

This  Section  has  been  divided  into 
Two  Segments:  Segment  One  made  up 
of  Elements  I.  II  (v^th  three  Sub- 
Elements),  in,  rv,  V,  and  VI  which 
should  be  completed  for  each  different 
and  distinct  local  REACH  Project  to  be 
carried  out  by  a  CBO  Recipient,  and 
must  not  be  more  than  twenty-four 
pages  in  length;  and  Segment  Two. 
made  up  of  Elements  VII  and  Vm. 
which  should  be  completed  only  once 
for  the  applicant's  entire  REACH 
Initiative,  and  must  not  be  more  than  six 
pages  in  length.  As  explained  in  Part 
m-B.  4..  Scope  of  REACH  Plan,  a  State 
may  submit  a  REACH  Plan  which 
proposes  one  local  REACH  Project  to  be 
implemented  by  one  CBO  Recipient:  it 
may  submit  a  Plan  in  which  the  same 
project  is  proposed  to  be  implemented 
in  several  localities  by  separate  CBO 
Recipients;  or  it  may  submit  a  plan 
proposing  two  or  more  different  and 
distinct  Projects,  each  to  be 
implemented  through  a  separate  CBO 
Recipient  Where  a  State  proposes 
different  and  distinct  REACH  Projects  to 
be  carried  out  by  more  than  one  CBO 
Recipient,  the  REACH  Plan  should 


include,  for  each  of  these  projects/CBO 
Recipients  a  separate  Segment  One 
Narrative;  where  a  REAQi  Plan 
proposes  only  one  distinct  project,  to  be 
implemented  either  in  one  locality  or  in 
several,  by  either  one  or  more  than  one 
CBO  Recipient,  then  the  Plan  need 
include  only  one  "Segment  One" 
narrative;  but  this  should  include  an 
Element  I  capability  statement,  not  jto 
exceed  five  pages  in  length,  for  each  of 
the  implemmting  CBO  Recipients.  In 
such  cases  the  additional  five-page 
Element  I  capability  statements  may  be 
in  addition  to  the  twenty-four  page  limit 
for  Segment  One  narratives,  and  the 
Element  One  review  scores  will  be 
averaged  as  noted  below. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  applications  cogent  and 
brief.  For  each  of  the  Project  Elements 
or  Sub-Elements  below  there  is  at  the 
end  of  the  discussion  a  suggested 
number  of  pages  to  be  devoted  to  the 
particiilar  element  or  sub-element 
These  are  suggestions  only;  but  the 
applicant  must  remember  that  each 
Segment  One  Narrative  cannot  be  more 
thaoa  twenty-four  pages  in  length,  and 
that  the  single  Segment  Two  Narrative, 
covering  Program  Elements  VII  and  Vm 
for  the  overall  REACH  Initiative,  cannot 
be  more  than  six  pasjes  in  length. 

REACH  Plans  wim  project  narratives 
(excluding  appendices)  that  exceed 
these  limits  will  not  be  reviewed  for 
funding.  Project  narratives  should  be  on 
letter-sized  pages  in  12  c.p.i.  type  or 
equivalent  on  a  single  side.  Applicants 
should  prepare  and  assemble  their 
project  description  using  the  following 
outline  of  required  project  elements; 
They  should,  furthermore,  build  their 
project  concept,  plans,  and  project 
description  upon  the  guidelines  set 
forth  for  each  of  the  project  elements. 

In  reviewing  REACH  Plans  for 
funding,  where  Plans  include  more  than 
one  narrative  Segment  One  describing  a 
local  Project/CBO  Recipient,  OCS 
reserves  the  right  to  consider  each  such 
Project/CBO  Recipient  on  its  own 
merits,  and  where  review  scores  and 
other  considerations  merit,  may  choose 
not  to  fimd  a  particular  local  Project/ 
CBO  Recipient.  Thus  Segment  Two  will 
be  given  a  score  for  the  overall  State  role 
in  the  project  under  Elements  Vn  and 
Vni;  and  the  Segment  One  for  each  CBO 
Recipient  will  be  given  a  score  for  the 
Elements  1  through  VL  This  Segment 
One  Score  will,  for  eech  CBO  Recipient 
be  added  to  the  Segment  Two  score  for 
a  total  score  which  will  be  the  basis  for 
its  ranking  among  applications  received 
covering  local  Project/CBO  Recipients. 
Where  less  than  the  full  complement  of 
an  applicant's  local  Project/CBO 


Recipient*  are  funded,  OCS  will 
negotiate  an  appropriate  budget  for  the 
applicant's  ovnall  REACH  Initiative. 
Where,  as  noted  above,  the  REACH  Plan 
proposes  only  one  distinct  project,  to  be 
implemented  by  more  dian  one  CBO 
Recipient,  thai  the  review  scores  for  the 
several  Element  One  narratives  will  be 
averaged  to  arrive  at  the  overall  Element 
One  score  for  the  application. 

S^mentOne 

(Priority  Area  1.0  applicants  to  complete  for 
each  local  Project/CBO  Recipient;  each 
completed  Segment  One  limited  to  twenty- 
four  pages  in  length.] 

Element  I.  Organizational  Experience 
and  Capability  under  Priority  Area  1.0 

(Wei^t  of  0  to  20  points  in  proposal 
review) 

Sub  Element  1(a).  Agency's  Experience 
and  Commitment  in  Prt^ram  Area 

(Weight  of  &-10  points  in  proposal 
review) 

The  application  should  cite  the 
capability  and  relevant  experience  of 
the  CBO  Recipient  in  developing  and 
operating  programs  which  deal  with 
poverty  problems  similar  to  those  to  be 
addressed  by  the  proposed  project, 
including  the  provision  of  service  under 
LIHEAP,  and  which  receive  funds  from 
the  Department  of  Energy's 
Weatherization  Assistance  Program.  The 
application  should  also  cite  the 
organization's  experience  in 
collaborative  programming  and 
operations  which  involve  evaluations 
and  data  collection.  Applications 
should  identify  CBO  Recipient  agency 
executive  leadership  in  this  section  and 
briefly  describe  their  involvement  in  the 
proposed  project  and  provide  assurance 
of  their  commitment  to  its  successful 
implementation.  The  application  should 
note  and  justify  the  priority  that  this 
project  will  have  within  the  agency 
including  the  facilities  and  resources 
that  it  has  available  to  carry  it  out 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Sub-Element 

Sub  Element  1(b).  Staff  Skills.  Resources 
and  Responsibilities 

(Weight  of  0-10  points  in  proposal 
review) 

The  application  mtist  identify  the  two 
or  three  individual  staff  persons  of  the 
CBO  Recipient  who  will  have  the  most 
responsibility  for  managing  the  project, 
coordinating  services  and  activities  for 
participants  and  partners,  and  for 
achieving  performance  targets.  The 
focus  should  be  on  the  qualifications, 
experience,  capacity  and  commitment  to 
the  program  of  the  Executive  Officials  of 
the  organization  and  the  key  staff 


persons  who  will  administer  and 
implement  the  project  The  person 
identified  as  Project  Director  should 
have  supervisory  experience,  experience 
in  working  with  energy  related 
problems  of  the  poor,  and  e}q)erience 
with  the  target  population.  Because  this 
is  a  demonstration  project  within  an 
already-established  agency,  OCS  expects 
that  the  key  staff  per8on(s)  would  be 
identified,  if  not  hired. 

Actual  resumes  and/or  position 
descriptions  of  key  staff  should  be 
included  in  an  Appendix  to  the 
proposal. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Sub-Element 

Element  U.  Project  Theory,  Design,  and 
Plan  under  Priority  Area  1.0 

(Total  Weight  of  0-30  points  in  proposal 
review) 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  lead  to 
significant  improvements  in  individual   ' 
and  family  energy  s^-sufficimcy. 

Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  framework.  In 
the  foUowing  paragraphs  a  "logic 
model"  or  framework  is  described  that 
suggests  a  way  to  present  a  project  so  as 
to  show  the  "logic"  of  the  cause^ffsct 
relations  between  project  activities  and 
project  results.  Applicants  are  not 
required  to  use  the  precise  "logic 
model"  language  described;  but  it  is 
important  to  present  the  project  in  a 
way  that  makes  clear  the  cause-effiect 
relationship  between  what  the  project 
plans  to  do  and  the  results  it  expects  to 
achieve.  Applicants  are  reminded  that 
Part  m-B,  Section  4,  Scope  of  the 
REACH  Plan,  includes  a  discussion  of 
those  activities  which  should  be 
included  in  this  element  of  their  REACH 
Plan. 

Sub-Element  11(a).  Description  of  Target 
Population.  Analysis  of  Need,  and 
Project  Assumptions 

(Weight  of  0-10  points  in  proposal 
review) 

The  "logic  model"  begins  with 
identifying  the  imderlying  assumptions 
about  the  program.  These  are  the  belieb 
on  which  the  proposed  program  is  built 
the  assiimptions  about  the  needs  of  the 
client  population  to  be  served;  about  the 
cturent  services  available  to  those 
clients,  and  wh«e  and  how  they  fail  to 
meet  their  needs;  about  why  the  services 
or  interventions  proposed  in  the  REACH 
Plan  are  appropriate,  and  will  meet 
those  needs;  and  about  the  impact  the 
proposed  interventions  will  have  on  the 
clients. 
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In  other  words,  the  underlying 
assiunptions  of  the  program  are  the 
applicant's  analysis  of  the  needs  and 
problems  to  be  addressed  by  the  project, 
and  the  applicant's  theory  of  how  its 
proposed  interventions  will  address 
those  needs  and  problems  to  achieve  the 
desired  result  Thus  a  strong  application 
is  based  upon  a  clear  description  of  the 
needs  and  problems  to  be  addressed  and 
a  persuasive  understanding  of  the 
causes  of  those  problems. 

In  this  sul>element  of  the  REACH 
Plan  the  applicant  should  precisely 
identify  the  target  popiilation  to  be 
served.  The  geographic  area  to  be 
impacted  should  then  be  briefly 
hi^ilighted,  selectively  emphasizing  the 
socioeconomic/poverty  and  other  data 
that  are  relevant  to  the  project  design. 
This  sub-element  to  the  REACH  Plan 
might  include,  for  instance,  data  on  the 
building  type,  condition,  and  age  of 
low-income  housing:  the  predominant 
fuel  used  for  home  heating;  the  number 
and  percent  of  utility  shut-oQs  among 
low-income  energy  consumers;  climatic 
conditions;  unemployment  statistics  for 
the  area;  the  price  of  fuels;  and  the 
demand  management  services  ofiisred  by 
local  utilities.  The  needs  of  this  tai^get 
population  should  then  be  clearly 
defined,  and  the  applicant  shoidd  state 
its  underlying  assumptions  about  how 
these  needs  can  be  addressed  by  the 
proposed  project 

Applicants  must  include  in  this 
element  a  brief  description  of  the 
provision  that  has  been  and  will  be 
made  for  the  systematic  and  regular 
solicitation  by  CBO  Recipients  of  the 
views  of  eligible  low-income 
individuals  in  the  community  on  the 
design  and  implementation  of  the 
REACH  Project,  and  the  mechanism(s) 
that  will  be  employed  by  the  applicant 
and  the  CBO  Recipients  to  assure  their 
responsiveness  to  such  views  in  the 
establishment  of  the  REACH  Project 
(See  Part  ID-A,  Section  5.) 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  narrative  sub- 
element 

Sub-Element  n(b).  Project  Strategy  and 
Design  Framework:  Interventions, 
Outcomes,  and  Goals 

(Weight  of  0-10  points  in  proposal 
review) 
To  continue  with  the  "logic  model": 
The  underiying  assumptions 
concerning  client  needs  and  the  theory 
of  how  they  can  be  effectively 
addressed,  which  are  discussed  above, 
lead  in  the  project  design  to  the  conduct 
of  a  variety  of  project  activities  or 
interventions,  each  of  which  is  assiimed 
to  residt  in  immediate  changes,  or 
outcomes. 


The  immediate  changes  leadHo 
intermediate  outcomes;  and  the 
intermediate  outcomes  lead  to 
attainment  of  the  final  project  goals. 

So  in  this  sub-element  the  applicant 
should  describe  the  major  activities,  or 
interventions,  which  are  to  be  carried 
out  to  address  the  needs  and  problems 
identified  in  the  previous  sub-element. 
And  it  should  discuss  the  immediate 
changes,  or  outcomes,  which  are 
expected  to  result.  These  are  the  results 
expected  from  each  service  or 
intervention  immediately  after  it  is 
provided.  For  example,  a  survey  of 
home  furnaces  for  safety  and  efficiency 
might  be  expected  to  result  in 
identification  of  repairs  and  retrofits 
that  could  increase  efficiency  and  lower 
costs.  Or  providing  energy  efficiency 
education  to  families  in  the  low  income 
commimity  might  be  expected  to  result 
in  better  understanding  and  knowledge 
of  family  members  that  if  they  would 
dress  more  warmly  they  could  be  more 
comfortable  at  a  lower  thermostat 
setting;  that  they  could  realize  real 
savings  by  not  leaving  doors  or 
windows  open,  or  by  hanging  curtains 
over  windows,  or  by  using  hot  water 
more  conservatively,  by,  for  example, 
installing  low-flow  shower  heads,  etc. 

At  the  next  level  are  the  intermediate 
outcomes  which  residt  from  these 
immediate  changes.  Often  an 
intermediate  project  outcome  is  the 
residt  of  several  immediate  changes 
resulting  from  a  number  of  related 
interventions  such  as  repairs  and 
ediication.  Intermediate  project 
outcomes  should  be  expressed  in 
measurable  changes  in  knowledge, 
attitudes,  behavior,  or  statiis/condition. 
In  the  above  examples,  the  immediate 
changes  achieved  by  the  furnace  survey 
program  could  be  expected  to  lead  to 
intermediate  outcomes  of  furnace 
retrofits  and  home  weatherization.  The 
acquisition  of  energy  conservation 
knowledge  and  skills,  coupled  with  the 
availability  of  energy  saving  devices 
such  as  efficient  light  bulbs  or  low-flow 
shower  heads,  could  residt  in  the  actual 
installation  of  these  devices  in  the 
home. 

Finally,  the  REACH  Plan  should 
describe  how  the  achievement  of  these 
intermediate  outcomes  will  be  expected 
to  lead  to  the  attainment  of  the  project 
goals:  e.g.  energy  efficient  and  healthy 
housing,  energy  consumption  at  a  level 
which  is  affordable  for  the  household,  a 
successful  community  fuel  cooperative 
that  lowers  fuel  prices,  new  demand 
management  services,  or  whatever  they 
may  be. 

Applicants  don't  have  to  use  the 
precise  "logic  model"  terminology 
described  here,  but  it  is  important  to 


describe  the  project  in  a  way  that  makes 
clear  the  expected  cause-and-effect 
relationship  between  what  the  project 
plans  to  do — the  activities  or 
interventions,  the  changes  that  are 
expected  to  result,  and  how  those 
changes  will  lead  to  achievement  of  the 
project  goals  of  greater  energy  self* 
sufficiency. 

It  is  suggested  that  applicants  use  no 
more  than  5  pages  for  this  design 
section  of  the  REACH  Plan. 

Sub-Element  U(ch  Work  Plan 

(Weight  of  0-10  points  in  the  proposal 
review) 

Once  the  project  strategy  and  design 
framework  are  established,  the  applicant 
should  present  the  highlights  of  a  work 
plan  for  the  project  The  plan  should 
explicidy  tie  into  the  project  design 
framework  and  should  be  feasible,  i.e., 
capable  of  being  accomplished  with  the 
resources,  time,  staff,  and  partners 
available.  The  plan  should  briefly 
describe  the  key  project  tasks,  and  show 
the  timelines  and  major  milestones  for 
their  implementation.  Critical  issues  or 
potential  problems  that  might  affect  the 
achievement  of  project  objectives 
should  be  expliciUy  addressed,  with  an 
explanation  of  how  they  would  be 
overcome,  and  how  the  objectives  will 
be  achieved  notwithstanding  any  such 
problems.  The  plan  should  be  presented 
in  such  a  way  that  it  can  be  correlated 
with  the  Budget  Justification  included 
in  the  application.  (See  Element  IV.) 

Applicants  may  be  able  to  use  a 
simple  Gantt  or  time  line  chart  to 
convey  the  work  plan  in  minimal  space. 

It  is  suggested  that  the  applicant  use 
no  more  than  3  pages  for  this  Sub- 
Element. 

Element  m.  Holistic  Profftun  Strategies, 
Mobilization  of  Resources,  and  Project 
bmovations  under  Priority  Area  1 .0 

(Weight  of  0  to  10  points  in  the  proposal 
review) 

Applicants  should  in  this  Element 
explain  how  its  REACH  Initiative 
approaches  the  energy  needs  of  low- 
income  families  within  a  holistic 
context  of  the  economic,  social, 
physical,  and  environmental  barriers  to 
achieving  self-sufficiency. 

Thus  REACH  Initiatives  are  expected 
to  be  closely  coordinated  with  other 
public  and  private  sector  programs 
involved  with  community  revitalization, 
housing  rehabilitation  and 
weatherization,  and  family 
development;  and  OCS  will  give 
fiavorable  consideration  in  the 
application  review  process  to  applicants 
who  mobilize  cash  and/or  third-party 
in-kind  contributions  for  direct  use  in 


Federal  Register  /  Vol.  62,  No.  86  /Monday.  May  5,  1997  /  Notices 


24463 


the  REACH  Project  Even  though  there 
is  no  matching  requirement  for  the 
REACH  Program,  grantees  will  be  held 
accountable  for  any  match,  cash  or  in- 
kind  contribution  proposed  or  pledged 
as  part  of  an  approved  application.  (See 
Part  ffl.B.3.) 

Within  the  context  of  this  holistic  and 
coordinated  plan,  applicant  should 
highlight  the  ways  in  which  the 
proposed  project  represents  a  new  and 
iimovative  approach  or  approaches  to 
provide  for  greater  energy  self- 
sufficiency  of  the  poor  and/or  to  deal 
with  particularly  critical  energy  needs 
or  problems  of  the  poor  that  are 
common  to  a  number  of  communities. 
Innovation  can  be  in  the  characteristics 
of  the  target  population  to  be  served,  or 
the  needs  to  be  addressed;  the  kinds  of 
activities,  or  interventions,  that  will  be 
carried  out;  the  ways  in  which  they  will 
be  carried  out;  new  and  different 
combinations  of  activities  or 
interventions  that  will  be  implemented; 
or  in  the  settings  in  which  the  project 
will  function:  e.g.  new  and  innovative 
types  of  technologies  or  institutions  in 
which  the  project  will  function. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  tl:ds  element 

Element  IV.  Project  Budget 
Appropriateness  under  Priority  Area  1.0 

(Weight  of  0-10  points  in  the  proposal 
review) 

Applicants  will  be  required  to  submit 
Federal  forms  with  their  REACH  Plans 
to  provide  basic  applicant  and  project 
information  (SF  424)  and  information 
about  how  Federal  and  other  project 
funds  will  be  used  (SF  424A).  In 
addition  to  and  immediately  following 
the  completed  Federal  budget  forms, 
applicants  must  submit  a  Budget 
Justification,  or  explanatory  budget 
information.  This  Budget  Justification  is 
not  considered  a  part  of  the  Project 
Narrative,  and  does  not  count  as  within 
the  limitation  on  number  of  pages;  but 
rather  is  to  be  included  in  the 
application  following  the  budget  forms. 
Each  applicant  under  Priority  Area  1.0 
must  also  submit  a  signed  SF  424,  SF 
424A  and  a  Budget  Justification 
covering  the  entire  REACH  project,  in 
which  the  amount  to  be  delegated  to 
CBO  Recipients  should  be  shown  as 
"Contractual"  in  line  item  x.  (See 
Segment  Two,  Element  VII  for  amoimts 
which  may  be  retained  by  the  State 
Applicant  for  project  administration  and 
evaluation.)  Each  Application  must  also 
include  one  SF  424A  and  one  Budget 
Justification  for  each  local  CBO 
Recipient  The  Budget  Narrative  shoidd 
briefly  explain  the  adequacy  of  the 
Federal  funds  and  other  mobilized 
resources  to  accomplish  project 


purposes,  should  explain  the  source  and 
nature  of  mobUized  resources,  and 
should  identify  and  briefly  expltdn  any 
imbalances  between  the  level  of 
activities  undertaken  and  project  funds 
expended. 

Note:  None  of  the  costs  of  providing 
service  or  benefits  under  the  REACH  Program 
shall  be  considered  to  be  an  administrative 
cost  or  function  for  purposes  of  any 
limitation  on  administrative  costs  or 
functions  contained  in  Section  2605(b)(g)  of 
the  Low-Income  Home  Energy  Assistance  Act 
of  1981,  as  amended,  42  U.S.C  8621  et  seq. 

Element  V.  Sigruficant  and  Beneficial 
Impact  of  Priority  Area  1 .0  Projects 

(Weight  of  0-10  points  in  the  proposal 
review) 

OCS  seeks,  with  the  REACH  Program, 
to  support  iimovative  approaches  that 
will  create  significant  benefits  for  low- 
income  energy  consumers,  their 
families,  and  their  communities. 
Accordingly,  it  intends  to  make  grants 
that  have  a  strong  likelihood  of  creating 
beneficial  impacts  both  within  the 
project  communities  and.  through  wide 
dissemination  of  useful  project  results 
and  findings.  In  other  communities 
facing  similar  challenges. 

The  proposed  project  is  expected  to 
lead  to  tangible  achievements  toward 
reducing  household  energy  burdens  on 
the  poor  and  increasing  their  ability  to 
pay  for  the  household  energy  they  need. 
As  a  result,  the  project  should  lead  to 
verifiable  improvements  in  regular 
energy  payments  and  reductions  in 
conditions  such  as  disconnections  of 
service,  health  and  safety  risks,  and 
homelessness  associated  with  high 
energy  costs  that  are  beyond  the 
resources  of  low  income  families  in  the 
targeted  communify(ies).  Applicants 
should  summarize,  in  this  section,  the 
beneficial  impacts  that  they  propose  to 
make  in  that  communify,  their 
expectations  for  the  continuation  of 
those  benefits  beyond  the  project's  life, 
and  the  kind  of  information  that  they 
expect  to  share  with  OCS  and  the 
broader  social  service/development 
community  from  their  pilot  project 
Project  proposals  will  be  assessed,  for 
this  element,  on  the  likely  value  of  the 
project  to  the  target  communify  over 
time — given  the  proposed  outcomes  and 
the  likelihood  that  they  will  be 
realized — and  to  the  larger  communify 
of  LIHEAP  and  CSBG  grantees  across 
the  nation. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  element  The 
score  for  this  element  will  be  based  to 
some  extent  on  the  coherence  and 
faasibilify  of  the  entire  REACH  Plan. 


Element  VI.  Corrununity  Empowerment 
Consideration  Under  Priority  Area  1.0 

(Weight  of  0-5  points  in  proposal 
review) 

Special  consideration  will  be  given  to 
applicants  whose  proposed  REACH 
Fixijects  will  be  focused  on  populations 
which  are  characterized  by  severe 
poverfy  and  other  indicators  of  socio- 
economic distress  such  as  a  poverfy  rate 
of  at  least  20%;  an  area  or  areas 
designated  as  an  Empowerment  Zone  or 
Enterprise  Communify;  or  having  high 
leveb  of  unemployment,  and  a  high 
incidence  of  violence,  gang  activify, 
crime,  or  drug  use.  If  such  is  the  case, 
applicants  should  document  that  they  or 
their  proposed  CBO  Recipients  were 
involved  in  the  preparation  and  plaimed 
implementation  of  a  comprehensive 
communify-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  int^rated  maimer 
and  how  the  proposed  project  supports 
the  goal(s)  of  that  plan.  (See  Part  m-B. 
Section  3  and  Section  4(C)) 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  element 

Segment  two 

(Priority  Area  1.0  applicants  to  complete 
once  for  overall  REACH  Plan;  Segment  Twro 
limited  to  six  pages  in  length.) 

Element  V27.  Management  and 
Organization  of  Priority  Area  1.0 
Projects 

(Weight  of  0  to  S  points  in  the  proposal 
review) 

Applicants  should  identify  the  State 
Project  Coordinator  and  any  other  staff 
they  feel  are  especially  important  to  the 
success  of  the  project,  and  include 
resumes  as  an  Appendix  to  the  REACH 
Plan.  Where  the  staff  have  not  been 
identified,  a  position  description  should 
be  included  in  the  Appendix.  The 
REACH  Plan  should  describe  the  staff's 
relevant  capabilities  for  ovraseeing  this 
multi-faceted  project,  with  emphasis 
placed  on  successful  management    ~ 
experience  in  directing  boti^  on-budget 
and  leveraged  resources  to  create 
communify  conditions  capable  of 
supporting  effisctive  interventions  and 
transforming  lives.  REACH  Plans  will  be 
assessed,  for  this  element,  on  the 
relevant  experience,  capabilities, 
commitment  and  planned  level  of  effort 
of  the  Project  Coordinator  and  key  staff 
members  as  described  in  the  Plan. 

Applicants  should  also,  in  this 
section,  describe  (and  diagram  if 
necessary)  the  organization  of  the 
project  The  relationships  among  the 
State  and  the  participating  CBO 
Recipients,  the  Project  Coordinator  and 
the  key  officials  in  those  organizations. 
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and  any  other  partnering  organizations 
should  be  depicted,  and  the  project- 
related  responsibilities  of  these  key 
actors  should  be  made  clear.  Applicants 
should  in  this  Element  explain  that  in 
the  designation  of  CBO  Recipients 
priority  has  been  given,  as  required  by 
the  authorizing  legislation,  to  eligible 
entities  described  in  Section  673  of  the 
Community  Services  Block  Giant  Act,  as 
amended,  which  have  a  record  of 
successfully  providing  service  under 
LIHEAP  and  which  receive  funds  from 
the  Department  of  Energy's 
Weatherization  Assistance  Program. 
(See  Part  m-A,  Section  I,  Eligible 
Applicants  for  Priority  Area  1.0) 

Applicants  under  Priority  Area  1.0 
may  include  in  the  REACH  Initiative 
budget  an  amount  up  to  ten  percent 
(10%)  of  the  total  REACH  grant  for 
plaiming,  administration,  and 
coordinating  costs  at  the  State  level 
during  the  Qrst  project  year  of  the 
REAQl  Initiative,  and  for  contracting 
with  a  third-party  evaluator  as  defined 
under  Element  VI,  below,  and  discussed 
in  Part  ID-A.6. 

Applicants  should  include  funds  in 
the  project  budget  for  travel  by  State  and 
CBO  Recipient  Project  Directors  and 
Chief  Evaluators  to  attend  three  national 
workshops  in  Washington.  D.C.  over  the 
three  year  project  p>eriod,  and  are 
encouraged  to  seek  agreement  from  CBO 
Recipients  to  attend  also.  (See  Part  IX- 
B,  Attendance  at  Workshops.) 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  element  (not 
counting  the  resumes  and/ or  position 
descriptions,  which  should  be  in  an 
Appendix). 

Element  VZZ7.  Profect  Evaluation  Under 
Priority  Area  1.0 

(Weight  of  0-10  points  in  the  proposal 
review) 

Sound  evaluations  are  essential  to  the 
REACH  Program.  Applicants  are 
required  to  include  in  their  applications 
a  well  thought  through  outline  of  an 
evaluation  plan  for  their  project.  The 
outline  should  explain  how  the 
applicant  proposes  to  answer  the  key 
questions  about  how  effectively  the 
project  is  being/was  implemented  (the 
Process  Evaluation)  and  whether  and 
why/why  not  the  project  activities,  or 
interventions,  achieved  the  expected 
outcomes  and  goals  of  the  project  (the 
Outcome  Evaluation).  (See  Part  I, 
Section  B  for  definitions  of  process  and 
outcome  evaluation,  and  Part  III-B.6.  for 
a  discussion  of  evaluation 
requirements.) 

AppUcants  are  not  being  asked  to 
submit  a  complete  and  final  Evaluation 
Plan  as  part  of  their  REACH  Plan;  but 
they  must  include: 


(1)  A  well  thought  through  outline  of 
an  evaluation  plan  which  identifies  the 
principal  cause-and-effect  relationships 
to  be  tested,  and  which  demonstrates 
the  applicant's  understanding  of  the  role 
and  purpose  of  both  Process  and 
Outcome  Evaluations  (see  previous 
paragraph); 

(zfThe  identity  and  qualifications  of 
the  proposed  third  party  evaluator,  or  if 
not  selected,  the  qualifications  which 
will  be  sought  in  choosing  an  evaluator, 
which  must  include  successful 
experience  in  evaluating  social  service 
delivery  programs,  and  the  plaiming 
and/or  evaluation  of  programs  designed 
to  foster  energy  self-sufficiency  in  low 
income  populations;  and 

(3)  A  commitment  to  the  selection  of 
a  thijti-party  evaluator  approved  by 
OCS,  and  to  completion  of  a  final 
evaluation  design  and  plan,  in 
collaboration  with  the  approved 
evaluator  and  the  OCS  Evaluation 
Technical  Assistance  Contractor  during 
the  first  six-months  of  the  project,  if 
funded. 

Applicants  should  ensure,  above  all, 
that  the  evaluation  outline  presented  is 
consistent  with  their  project  design.  A 
clear  project  framework  of  the  type 
reconmiended  earlier  identifies  the  key 
project  assumptions  about  the  target 
populations  and  their  needs,  and  the 
hypotheses,  or  expected  cause-effect 
relationships  to  be  tested  in  the  project: 
that  the  proposed  project  activities,  or 
interventions,  will  address  those  needs 
in  ways  that  will  lead  to  the 
achievement  of  the  project  goals  of 
energy  self-sufficiency.  It  also  identifies 
in  advance  the  most  important  process 
and  outcome  measures  that  will  be  used 
to  identify  performance  success  and 
expected  changes  in  individual 
participants,  the  grantee  organization, 
the  CBO  Recipient(s),  and  die 
community. 

For  these  reasons,  the  evaluator  that 
the  applicant  expects  to  work  with 
should  be  involved — at  least  briefly  but 
substantively — in  the  development  of 
the  project  design  and  propcMal. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  element  The 
Resume  or  Position  Description  for  the 
evaluator  should  be  in  an  Appendix. 

B.  Special  Program  Elements,  Review 
and  Assessment  Criteria  for  Reach  Plans 
Under  Priority  Area  2.0 

In  order  to  simplify  the  application 
preparation  and  review  process.  OCS 
seeks  to  keep  grant  applications  cogent 
and  brief.  For  each  of  the  Project 
Elements  or  Sub-Elements  below  there 
is  at  the  end  of  the  discussion  a 
suggested  number  of  pages  to  be 
devoted  to  the  particular  element  or 


sub-element.  These  are  suggestions 
only;  but  the  applicant  must  remember 
that  Project  Narratives  must  not  be  more 
than  twenty  (20)  pages  in  length. 

REACH  Plans  wi&  project  narratives 
(excluding  appendices)  that  exceed 
these  limits  will  not  be  reviewed  for 
funding.  Project  narratives  should  be  on 
letter-sized  pages  in  12  c.p.i.  type  or 
equivalent  on  a  single  side.  Applicants 
should  prepare  and  assemble  their 
project  description  using  the  following 
outline  of  required  REACH  Plan 
elements.  They  should,  furthermore, 
build  their  project  concept,  plans,  and 
project  description  upon  the  guidelines 
set  forth  for  each  of  the  elements. 

Element  I.  Organizational  Experience 
and  Capability  under  Priority  Area  2.0 

(Weight  of  0  to  10  points  in  proposal 
review) 

Applicants  should  cite  their 
capability  and  relevant  experience  in 
developing  and  operating  programs 
which  deal  with  energy  and  poverty 
problems  similar  to  those  to  be 
addressed  by  the  proposed  project. 
While  the  proposed  project  management 
team  will  be  identified  and  described 
below  in  Element  m,  applicants  should 
identify  organization  executive 
leadership  in  this  section  and  briefly 
describe  their  involvement  in  the 
proposed  project  and  provide  assurance 
of  their  commitment  to  its  successful 
implementation. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  element 

Element  77.  Project  Theory.  Design,  and 
Plan  under  Priority  Area  2.0 

(Total  Weight  of  0  to  50  points  in 
proposal  review) 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  lead  to 
significant  improvements  in  individual 
and  family  energy  self-sufficiency. 

Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  framework.  In 
the  following  paragraphs  a  "logic 
model",  or  frBinework.  is  described  that 
suggests  a  way  to  present  a  project  so  as 
to  show  the  "logic"  of  the  cause-effect 
relations  between  project  activities  and 
project  results.  Applicants  don't  have  to 
use  the  exact  "logic  model"  language 
described;  but  it  is  im[>ortant  to  present 
the  project  in  a  way  that  makes  clear  the 
cause-effect  relationship  between  what 
the  project  plans  to  do  and  the  results 
it  expects  to  achieve. 

Applicants  under  Priority  Area  2.0  are 
not  required  to  carry  out  REACH 
activities  through  community-based 
organizations  (CBO  Recipients),  but  may 


implement  REACH  Plans  directly 
themselves.  However,  as  explained  in 
Part  n  B,  Budget  Periods,  above, 
applicants  electing  to  implement  their 
REACH  Projects  directly  vrill  be  limited 
to  projects  of  up  to  17  months  duration 
(Project  and  Budget  Periods  of  up  to  17 
months).  Applicants  under  Priority  Area 
2.0  may  also  elect  to  operate  their 
projects  through  grants  or  contracts  to 
nonprofit  organizations.  In  such  cases 
the  nonprofit  organization  does  not  have 
to  be  a  community  based  organization 
(CBO)  as  defined  in  Part  I.  If  they  choose 
to  operate  their  projects  through 
nonprofit  organizations,  the  Inject  and 
Budget  Periods  applicable  to  Priority 
Area  1.0  will  apply.  Note  also  that 
applicants  under  Priority  2.0  need  only 
include  two  of  the  REACH  Program 
activities  listed  in  Part  m  B.  Section 
4.(C)  under  "Scope  of  the  Priority  Area 
2.0  REACH  Plan". 

Sub-Element  n(a).  Description  of  Target 
Population,  Analysis  of  Need,  and 
Project  Assumptions 

(Weight  of  0  to  20  points  in  proposal 

review) 

[This  sub-element  shoiild  be  the  same  as 

under  Priority  Area  1.0  and  it  is 

suggested  that  it  take  no  more  than  4 

pages  of  the  Project  Narrative.] 

Sub-Element  n(b).  Project  Strategy  and 
Design  Framework:  Interventions, 
Outcomes,  and  Goals 

(Weight  of  0  to  20  points  in  proposal 

review) 

[This  sub-element  should  be  the  same  as 

imder  Priority  Area  1.0  and  it  is 

suggested  that  it  take  no  more  than  4 

pages  of  the  Project  Narrative.] 

Sub-Element  n(c).  Work  Plan 

(Weight  of  0  to  10  points  in  the  proposal 

review) 

(This  sub-element  should  be  the  same  as 

imder  Priority  Area  1.0  and  it  is 

suggested  that  it  take  no  more  than  2 

pages  of  the  Project  Narrative.] 

Element  m.  Management  and 
Organization  of  Priority  Area  2.0 
Projects 

(Weight  of  0  to  10  points  in  the  proposal 
review) 

While  the  experience  of  agency 
leadership  is  important  to  project 
success,  the  caliber  of  day-to-day  project 
management  is  critical.  Applicants 
should  identify  key  staff,  including  the 
Project  Director,  who  will  be 
implementing  the  project  and  any  other 
staff  they  feel  are  especially  important 
to  the  success  of  the  project  R«nunes 
should  be  included  as  an  Appendix  to 
the  REACH  Plan.  Where  the  staff  have 


not  been  identified,  a  position 
description  should  be  included  in  the 
Appendix.  REACH  Plans  will  be 
assessed,  for  this  element,  on  the 
relevant  expoience,  capabilities, 
commitment  and  planniad  level  of  efiiut 
to  the  project  of  the  Project  Director  and 
key  staff  members  as  described  in  the 
Plan. 

It  is  suggested  that  applicantauae  no 
more  than  2  pages  for  ibis  element  (plus 
the  resumes  and/or  position 
descriptions  which  should  be  in  an 
Appendix). 

Element  IV.  Pnyect  Budget 
Appropriateness  under  Priority  Area  2.0 

(Weight  of  0-;10  points  in  the  proposal 
review) 

Applicants  wall  be  required  to  submit 
Federal  forms  with  their  REACH  Plans 
to  provide  basic  applicant  and  project 
information  (SF-424)  and  information 
about  how  Federal  and  other  project 
funds  will  be  used  (SF-424A).  Where 
Priority  Area  2.0  applicants  elect  to 
have  F£ACH  services  provided  through 
a  nonprofit  organization  sub-recipient, 
an  SF-424A  must  be  completed  for  the 
applicant,  and  another  SF-424A  must 
be  completed  for  the  nonprofit 
organization  sub-recipient  The  sub- 
recipient  SF— 424A  should  include 
budget  information  for  all  three  years  of 
the  project  period,  divided  into  three 
separate  budget  periods  as  explained  in 
Part  Vn  and  die  instructions 
accompanying  the  forms.  In  addition  to 
and  immediately  following  the 
completed  Federal  budget  forms, 
applicants  must  submit  a  Budget 
Justification,  or  explanatory  budget 
information  for  the  first  12-month 
budget  period.  Again,  where  a  Priority 
Area  2.0  applicant  elects  to  implement 
the  REACH  project  services  through  a 
nonprofit  sub-recipient,  a  Budget 
Justification  should  be  included  for  the 
sub-recipient,  covering  the  fiill  three 
year  project  budget  The  Budget 
Justification  is  not  considered  a  part  of 
the  Project  Narrative,  and  does  not 
count  as  part  of  the  twenty  page  limit; 
but  rather  is  included  in  the  application 
following  the  bud^t  forms. 

The  Budget  Justification  should 
briefly  explain  the  adequacy  of  the 
Federal  funds  and  other  mobilized 
resources  to  accomplish  project 
purposes,  and  should  explain  the  source 
and  nature  of  any  mobilized  resources. 

Applicants  should  include  fiinds  in 
the  project  budget  for  travel  by  the 
Project  Director  to  attend  an  orientation 
workshop  in  Washington,  D.C 

NotR  None  of  the  costa  of  providiog 
service  or  benefits  under  the  REACH  Progrun 
shall  be  considered  to  be  an  administrative 
cost  or  function  for  purposes  of  any 


limitation  an  administrative  costs  or 
functions  contained  in  Section  2605(bX9)  of 
the  Low-Income  Home  Energy  Assistance  Act 
of  1981.  as  amended.  42  U.S.C  8621  et  saq. 

Element  V.  Significant  and  Beneficial 
Impact  of  Priority  Area  2.0  Projects 

(Weight  of  0-10  points  in  the  proposal 

review) 

[This  element  should  be  the  same  as 

under  Priority  Area  1.0  and  it  is 

suggested  that  it  take  no  more  than  3 

pages  of  the  Application  Narrative.] 

Element  VI.  Pn^ect  Evaluation  uitder 
Priority  Area  2.0 

(Weight  of  0-10  points  in  the  proposal 
review) 

As  noted  in  Part  m  above.  REACH 
grantees  under  Priority  Area  2.0  will  not 
be  required  to  cany  out  a  third-party 
evaluation  of  their  projects.  However, 
their  REACH  Plans  must  describe  the 
indicators  they  will  use  to  measure 
whether  the  performance  goals  of  their 
project  have  been  achieved. 

It  is  suggested  that  applicant  use  no 
more  than  1  page  for  this  Element 

Part  V— Quality  Standards  for  Eangf 

VSHrimntj  RtinraHnn  Stwm^m  Plane 

The  REACH  authorizing  legislation 
includes  a  section  which  describes  a 
separate  Eneigy  Efficiency  Education 
Services  program  which  applicants  may 
include  in  their  REACH  Initiative. 
Those  applicants  which  include  this 
program  in  their  REACH  Initiative  must 
submit  separate  Eneigy  Efficiency 
Education  Services  Plans;  and  if  they 
meet  the  quality  standards  set  forth 
below  and  have  the  potential  for  being 
replicable  model  designs  for  other 
programs,  are  eligible  for  supplemental 
pmyments  as  outlhied  in  Part  II C.  This 
Part  sets  out  the  Quality  Standards  for 
Eneigy  Efficiency  Education  Services 
Plans. 

Section  2607B(bj(2)  of  the  REACH 
authorizing  l^islalion  provides  for  a 
reservation  of  funds  by  the  Secretary  to 
make  additional  payments  to  qualifying 
REACH  applicants  that  have  energy 
efficiency  education  services  plans  that 
meet  qu^ty  standards  established  in 
consultation  with  the  Secretary  of 
Eneigy.  and  have  the  potential  for  being 
replicable  model  designs  for  other 
programs.  This  Part  sets  forth  those 
standards.  As  explained  in  Part  II  above, 
those  REACH  applicants  under  Priorify 
Area  1.0  that  are  selected  to  receive  . 
REACH  grants  will  receive  an  additional 
amount  of  $100,000,  and  REACH 
applicants  imder  Priority  Area  2.0  will 
receive  an  additional  $25,000,  for  the 
same  project  and  budget  periods,  if  they 
have  submitted,  as  an  appendix  to  their 
REACH  Plans,  an  Eneigy  Efficiency 
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Education  (EEE)  Services  Plan  that  has 
the  {>otential  for  being  a  repUcable 
model  design  for  other  programs  and 
meets  the  following  quality  standards: 

A.  Purpose 

The  Plan  should  state  the  purpose  of 
the  proposed  EEE  services,  which 
should  be  generally  consistent  with  and 
include  the  following  goals:  to  assist 
low-income  households,  especially 
those  with  high  energy  burdens,  to  use 
energy  efficiently,  to  reduce  their  home 
energy  costs,  to  minimize  health  and 
safety  risks  within  their  homes,  to 
increase  their  indoor  comfort  level,  and 
to  maintain  their  highest  possible  level 
of  energy  self-sufficiency. 

B.  Target  Population 

The  Plan  should  identify  a  target' 
population  for  the  EEE  services  which 
includes  LIHEAP  recipients  and  at  least 
some  who  have  received  services  from 
the  Weatherization  Assistance  Program, 
and  others  consistent  with  the  stated 
purpose  and  goals  of  the  program.  The 
Plan  should  include  assurances  that  the 
defined  target  population  is  one  from 
whom  data  on  energy  usage  and  costs 
before  and  after  receipt  of  the  EEE 
services  will  be  available,  and  should 
indicate  how  such  data  will  be 
collected. 

C.  Needs  Assessment  and  Profect  Desigp 
Process 

The  Plan  should  describe  the  needs 
assessment  that  the  applicant  has 
undertaken  or  will  undertake  among  the 
target  population,  how  the  design  of  the 
PKK  Services  Program  will  respond  to 
the  needs  identified  (see  Paragraph  D, 
below),  and  how  the  EEE  Program 
priorities  have  been  or  will  be 
determined  by  the  needs  discovered. 

D.  Service  Delivery 

(1)  Setting:  the  Plan  should  indicate 
the  setting  or  settings — in-office 
instruction  (e.g.  at  time  of  initial  intake), 
workshops,  or  home  visits — in  which 
the  EEE  services  will  be  delivered,  and 
project  the  number  of  service  units 
planned  for  each. 

(2)  Services:  the  Plan  should  identify 
the  types  of  services  to  be  delivered  and 
how — ^whether  by  lecture,  audio-visual 
media,  written  materials,  hands  on 
experience,  or  other  educational 
technique — and  if  appropriate,  which 
services  are  planned  to  be  used  in 
which  of  the  identified  settings. 

E.  Relation  of  Services  to  Changes,  of 
Changes  to  Outcomes,  and  of  Outcomes 
to  Goals  (a  "Logic  Model") 

The  Plan  should  briefly  set  forth  each 
EEE  service  planned  (e.g.  a 


demonstration  and  discussion  on  air 
infiltration),  the  immediate  changes 
expected  to  result  from  delivery  of  the 
service  (e.g.  a  better  understanding  of 
the  importance  of  stopping  infiltration), 
the  intermediate  outcomes  expected  to 
result  from  the  changes  (e.g.  action  by 
the  client  to  stop  infiltration  in  their 
dwelling),  and  how  these  changes  and 
outcomes  will  be  expected  to  achieve  a 
program  goal  (e.g.  reduced  energy 
consumption).  This  exact  terminology 
need  not  be  used  in  the  Plan;  but  the 
cause  and  effect  relationship  between 
the  >n?K  services  planned  and  the 
achievement  of  program  goals  should  be 
briefly  explained.  This  part  of  the  Plan 
should  include  provision  fof  the 
development  with  EEE  service 
recipients  of  an  Action  Plan  through 
which  the  recipient  will  make  a 
commitment  to  take  actions  based  on 
the  EFF  information  received;  and  it 
should  also  include  a  provision  for 
reinforcement  of  the  commitment 
through  follow-up  activities  by  the 
grantee  or  other  "interventions". 

F.  Evaluation 

The  EEE  Services  Plan  submitted  by 
applicants  under  Priorify  Area  1.0 
should  provide  for  the  inclusion  of  an 
Evaluation  of  the  Energy  Efficiency 
Education  Services  Program  as  a  piart  of 
the  Evaluation  Plan  Outline  for  the 
overall  REACH  Initiative.  It  should 
provide  for  Process  and  Outcome 
Evaluations,  and  should  describe  what 
data  will  be  collected  and  how  it  will 
relate  to  the  achievement  of  EEE 
program  goals.  The  EEE  portion  of  the 
evaluation  plan  outline  should  make 
specific  provision  for  consumer 
evaluation  of  the  EEE  service  program 
interventions:  and  should  conclude 
with  a  commitment  from  the  grantee  to 
revise  and  improve  its  EEE  program  in 
response  to  this  overall  evaluation  where 
appropriate.  For  applicants  under 
Priority  Area  2.0,  the  EEE  Services  Plan 
should  provide  assurances  that  the 
applicant  will:  (1)  provide  for  constuner 
evaluation  of  the  E£E  Services  program, 
and  (2)  revise  and  improve  its  EEE 
program  in  responsie  to  such  evaluation, 
where  appropriate. 

The  EEE  Services  Plan,  if  included, 
should  be  an  Appendix  to  the 
Applicant's  REACH  Plan,  and  should 
not  exceed  ten  (10)  pages  in  length. 

Part  VL  Ai^lication  Procednraa 

A.  Availability  of  Forms 

Attachments  B  through  J  contain  all  of 
the  standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  These  attachments  and  Parts 
VI  and  Vn  of  this  Notice  contain  all  the 


instructions  required  for  submittal  of 
applications. 

Additional  copies  of  this  Notice  may 
be  obtained  by  writing  or  telephoning 
the  office  listed  under  the  section 
entitled  FOR  FURTHER  »4F0RMATI0N 
CONTACT  at  the  beginning  of  this 
announcement.  In  addition,  this  Notice 
is  accessible  on  the  OCS  Electronic 
Bulletin  Board  for  downloading  through 
your  computer  modem  by  calling  1- 
800-627-8886.  For  assistance  in 
accessing  the  Bulletin  Board,  a  Guide  to 
Accessing  and  Downloading  is  available 
from  Ms.  Minnie  Landry  at  (202)  401- 
5309. 

B.  Application  Submission 

Number  of  Copies  Required.  One 
signed  original  REACH  Plan  and  four 
copies  should  be  submitted.  Applicants 
have  the  option  to  omit  from  copies  to 
be  made  available  to  non-Federal 
reviewers  the  specific  salary  rates  or 
amounts  for  individuals  identified  in 
the  application  budget.  Rather,  only 
simmiary  information  is  required  in 
these  copies. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Himian 
Services.  Administration  for  Children 
and  Families,  Office  of  Community 
Services,  Division  of  Communify 
Demonstration  Programs.  370  L  Enfant 
Promenade,  S.W.,  Washington,  D.C 
20447;  Attention:  Application  for 
REACH  Program.  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  coiuriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at 
DHHS.  Administration  for  Children  and 
Families.  Office  of  Community  Services, 
Division  of  Community  Demonstration 
Programs.  Mail  Room,  2nd  Floor 
Loading  Dock.  Aerospace  Center.  901  D 
Street,  S.W..  Washington,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  expreM/ovemight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  caimot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 


regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadline:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

C.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995.  Pub.  L.  104-13.  as  amended, 
the  Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  kiseping 
requirements  in  regulations,  including 
program  announcements.  This  program 
annoimcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  OMB  Control 
Number  0970-0139. 

D.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  E 
below  wUl  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  the  Legislative 
Authority,  the  Requirements  outlined  in 
Part  m.  and  the  Application  Elements 
and  Review  Criteria  sefYorth  in  Part  FV 
of  this  Annoimcement. 

The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
will  be  considered  in  rank  order  of  the 
averaged  scores.  However,  highly 
ranked  applications  are  not  guaranteed 
funding  since  other  factors  are  taken 
into  consideration,  including,  but  not 
limited  to:  the  timely  and  proper 
completion  by  applicant  of  projects 
funded  with  OCS  funds  granted  in  the 
last  (5)  years;  comments  of  reviewers 
and  government  officials:  staff 
evaluation  and  input;  the  proposed 
project's  consistency  and  harmony  with 
agency  goals  and  policy;  geographic 
distribution:  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  investigative 
reports;  and  applicant's  progress  in 


resolving  any  final  audit  disallowances 
on  OCS  or  other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  determine 
the  applicant's  performance  record. 

E.  Criteria  For  Screening  Applications 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively: 

1.  Eligibility.  The  applicant  must  be 
an  "eligible  applicant"  as  defined  in 
Part  m-A.  Section  1.  or  Part  m-B, 
Section  1.  Applicants  must  also  be 
aware  that  the  applicant's  legal  name  as 
required  on  the  SF-424  (Item  5)  must 
match  that  listed  as  corresponding  to 
the  Employer  Identification  Number 
(Item  6). 

2.  The  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  signed  by 
an  official  of  the  organization  applying 
for  the  grant  who  has  authority  to 
obligate  the  organization  legally;  one 
budget  form  (SF-424A)  covering  the 
entire  REACH  Project,  and  one  SF-424A 
for  each  CBO  Recipient  (or  nonprofit 
sub-recipient  in  the  case  of  Priority  Area 
2.0  applicants  electing  to  delegate  their 
REACH  Projects)  and  signed 
"Assurances"  (SF-424B)  completed 
according  to  instructions  published  in 
Part  Vn  and  Attechment  D  to  this 
Announcement. 

3.  A  project  narrative  must  also 
accompany  the  standard  forms,  and,  for 
Priority  Area  1.0,  must  be  limited  to  no 
more  than  twenty-four  (24)  pages  for 
Narrative  Segment  One  and  six  (6)  pages 
for  Narrative  Segment  Two;  and  for 
Priority  Area  2.0.  must  be  limited  to  no 
more  than  twenty  (20)  pages.  Narratives 
must  be  typewritten  on  one  side  of  the 
paper  only,  in  type  no  smaller  than  12 
c.p.i..  11  point,  or  equivalent,  with 
maigins  no  less  than  one  inch.  Charts, 
exhibits,  letters  of  support,  cooperative 
agreements,  resumes  and  position 
descriptions  are  not  coimted  against  this 
page  limit  and  should  be  included  in 
the  appendices  to  the  proposal. 

It  is  strongly  recommended  that 
applicants  follow  the  format  and 
content  for  the  narrative  set  out  in  Parts 
IV  and  Vm. 

Part  vn — InstmctiiHia  for  Conspletiiig 
Application  Fonns 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement 


It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attechments  B  and  C)  as  modified  by 
the  OCS  specific  instructions  set  forth 
below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the'  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessary,  reasonableness,  and 
allocability  of  the  proposed  costs. 

A.  SF-424 — Application  for  Federal 
Assistance 

(One  SF-424  to  be  completed  by 
applicant) 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  Ihie  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement  all  projects  are 
considered  Applications;  there  are  no 
Pre-Applications. 

Item  7.  Enter  "A"  in  the  box  for  State. 
If  applicant  is  an  Indian  Tribe  enter  "K" 
in  die  box  for  Indian  Tribe. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  JO.  The  Catalog  of  Federal 
Domestic  Assistance  nimiber  for  OCS 
programs  covered  under  this 
announcement  is  93.568.  The  tide  is 
"LIHEAP/REACH". 

Item  1 1 .  Enter  a  brief  descriptive  tide 
of  the  project 

Item  13.  Proposed  Project— The 
project  start  date  must  begin  on  or 
before  September  30, 1997;  the  ending 
date  should  be  calculated  on  the  basis 
of  a  17-month  or  36-month  Project 
Period,  whichever  is  applicable. 

Item  15a.  This  amount  should  be  no 
greater  than  $1,500,000.  for  applications 
under  Priority  Area  1.0;  no  greater  than 
$150,000  for  applications  under  Priorify 
Area  2.0. 
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Item  15b-e.  These  items  should  reflect 
both  cash  and  third-party,  in-kind 
contributions  for  the  Project  Period. 

B.  SF-424A— Budget  Information — Non- 
Construction  Programs 

(One  SF-424A  completed  for  applicant, 
covering  entire  REACH  Project,  and  one 
SF-424A  to  be  completed  for  each  CBO 
Recipient  (or  nonprofit  sub-recipient  in 
the  case  of  Priority  Area  2.0  applicants 
electing  to  delegate  their  REAOi 
Projects).) 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  (DCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  fonds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 

Sections  A,  B,  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  Project  Period. 

Sectioii  A^Budget  Summary 

You  fteed  only  fill  in  lines  1  and  5 
(with  the  same  amounts). 

Col.  (a):  Enter  "LIHEAP/REACH. 

Col.  (b):  Catalog  of  Federal  E)omestic 
Assistance  number  is  93.568. 

Col.  (c)  and  (d):  not  relevant  to  this 
program. 

Column  (e) — (g):  enter  the  appropriate 
amounts  (colunm  e  should  not  be  more 
than  $1,500,000  for  applications  under 
Priority  Area  1.0;  or  more  than  S150,000 
for  applications  under  Priority  Area  2.0. 

Section  B — Budget  Categories 

(1)  For  applicants,  a  single  SF-424A 
covering  entire  REACH  Project 
complete  a  one-year  budget  in 
accordance  with  the  instructions 
provided,  entering  the  amoimt  of  grant 
or  contract  to  CBO  Recipient(s)  or 
nonprofit  sub-recipient  under  the  Object 
Class  CategQiy  "Contractual". 

(2)  For  CBO  Recipients  (or,  in  the  case 
of  Priority  Area  2.0  applicants  nonprofit 
sub-recipients,  as  appropriate),  an  SF- 
424A  to  be  completed  for  each,  covering 
the  full  three  year  project:  (Note  that  the 
following  information  supersedes  the 
instructions  provided  with  the  Form  in 
Attachment  C). 

Coliunns  (1) — (5):  For  each  of  the 
relevant  Object  Class  Cateeories: 

Column  1:  Enter  the  OCS  grant  funds 
for  the  first  year. 

Column  2:  Enter  the  OCS  grant  fiinds 
for  the  second  year. 

Column  3:  Enter  the  OCS  grant  funds 
for  the  third  year. 

Column  4:  Leave  blank. 

Column  5:  Enter  the  total  federal  OCS 
grant  funds  for  the  three  year  budget  by 
Class  Categories,  shovring  a  total  budget 
of  not  more  than  $1,500,000. 


Note:  With  regard  to  Class  Categories,  only 
out-of-town  travel  should  be  entered  under 
Category  c.  Travel.  Local  travel  costs  should 
be  entered  under  Category  h.  Other.  Costs  of 
supplies  should  be  included  under  Category 
e.  "Supplies"  is  tangible  personal  property 
other  than  "equipment".  "Equipment"  means 
an  article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  which 
equals  or  exceeds  the  lesser  of  (a)  The 
capitalization  level  established  by  the 
organization  for  financial  statement 
purposes,  or  (b)  SS.OOO. 

Section  C — Non  Federal  Resources 
shoidd  be  completed  in  accordance  with 
the  instructions  provided,  remembering 
that  "all  non-OCS  funds"  fall  in  this 
category. 

Sections  D,  E,  and  F  may  be  left  blank. 

As  previously  noted  in  Part  IV,  a 
supporting  Budget  Justification  must  be 
submitted  providing  details  of 
expenditures  under  each  budget 
category,  and  justification  of  dollar 
amoimts  whicii  relate  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project 

C.  SF-424B  Assurances— Non- 
Construction 

(One  SF-424B  to  be  submitted  by 
applicant) 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
ret\im  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbjring 
certifltation.  Applicants  must  sign  and 
return  the  certification  with  their 
^plications.  Applicants  should  note 
that  the  Lobbjring  Disclosure  Act  of 
1995  has  simplified  the  lobbying 
information  required  to  be  disclosed 
under  31  USC  1352. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  the  Pro-Children  Act  of  1994 
(Certification  Regarding  Smoke  Free 
Environment).  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presenUy 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications.  Copies  of  the  certifications 


and  assurances  are  located  at  the  end  of 
this  announcement. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  regulation  regarding  &ivironmental 
Tobacco  Smoke.  Signature  on  the 
application  attests  to  the  applicants 
intent  to  comply  with  the  requirements 
of  the  Pro-Children  Act  of  1994  (no 
signatvire  required  on  form). 

Part  Vm— Contents  of  Reach  Plan  and 
Receipt  Process 

Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  an 
Abstract  of  the  Plan  as  page  number 
one,  and  each  REACH  Plan  must 
include  all  of  the  following,  in  the  order 
listed  below: 

A.  Content  and  Order  of  REACH  Plan 

1.  Table  of  Contents; 

2.  An  Abstract  of  the  plan — very  brief, 
not  to  exceed  250  words,  that  would  be 
suitable  for  use  in  an  announcement      *^ 
that  the  application  has  been  selected 
for  a  grant  award;  which  identifies  the 
type  of  project(s),  the  target  population, 
the  CBO  Recipient(s)  (in  the  case  of 
Priority  Area  1.0  applicants),  and  the 
nonprofit  organization  sub-recipient  (in 
the  case  of  Priority  Area  2.0  applicants 
electing  to  delegate  their  REA(31 
Project),  and  the  major  elements  of  the 
work  plan(s). 

3.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally;  [Note:  The  original 
SF-424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant  organization); 

4.  A  single  Budget  Information — Non- 
Construction  Programs  (SF-424A)  for 
the  applicant,  covering  the  entire 
REACH  Project;  and  separate  SF-424A 
forms  for  each  CBO  Recipient  or 
nonprofit  sub-recipient  as  appropriate; 

5.  A  narrative  budget  justification  for 
each  object  class  category  included 
under  Section  B,  for  each  SF-424A; 

6.  Filled  out,  signed  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B).  Attachment  D; 

7.  Signed  and  dated  Statement  of 
Assurances  and  Demonstration  (See 
Attachment  M); 

8.  Restrictions  on  Lobbying — 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements:  fill 
out.  sign  and  date  form  found  at 
Attachment  G; 

9.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Fill  out,  sign  and  date  form 
found  at  Attachment  H,  if  appropriate 
(omit  Items  11-15  on  the  SF  LLL  and 


ignore  references  to  continuation  sheet 
SF^LL-A) 

10.  A  project  narrative,  limited  to  the 
number  of  pages  specified  below,  which 
includes  all  of  the  required  elements 
described  in  Part  IV;  (Specific 
information/data  required  under  each 
comptMient  is  described  in  Part  IV 
Application  Elements  and  Review 
Criteria.] 

For  Plans  submitted  under  Priority 
Area  1.0,  the  total  number  of  pages  for 
Segment  One  of  the  Project  Namtive(s) 
dealing  writh  Element  I  (Project  Theory, 
Design,  and  Plan)  through  Element  VI. 
must  not  exceed  24  pages  for  each  such 
narrative  submitted  for  a  specific  local 
project;  and  Segment  Two  of  the 
narrative  dealing  with  Elements  VII  and 
vm  must  not  exceed  6  pages,  excluding 
Appendices.  The  Project  Narratives  for 
Plans  submitted  under  Priority  Area  2.0 
must  not  exceed  20  pages  in  length. 
Plans  for  supplemental  EEE  Services 
should  not  exceed  10  pages  in  length. 
(See  Part  V)  Plans  must  he  typewritten 
on  one  side  of  the  paper  only,  in  type 
no  smaller  than  12  c.p.i.,  11  point,  or 
equivalent,  with  margins  no  less  than 
one  inch.  Pages  should  be  numbered 
sequentially  throughout  the  application 
package,  excluding  Appendices, 
beginning  with  the  Abstract  as  Page  #1. 

11.  Appendices,  including 
Maintenance  of  Effort  Certification  (See 
Attachment  J);  signed  Letter(s)  of 
Agreement  from  designated  CBO 
Recipients  (or  nonprofit  sub-recipients, 
as  appropriate)  through  which  project 
will  be  implemented;  resimies  and/or 
position  descriptions  (see  Program 
Element  IV);  Certification  Regarding 
Lobbying,  if  appropriate;  and  any  letters 
bova  cooperating  or  partnering  agencies 
in  target  communities.  Such  letters  are 
not  part  of  the  Narrative  and  should  be 
included  in  the  Appendices.  These 
letters  are  therefore  not  counted  against 
the  page  limitations  of  the  Narrative. 

REACH  Plan£  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8-V^ll  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-hole 
pimched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  boimd  plans,  or  plans 
enclosed  in  binders  is  specifically 
discouraged. 


B.  AcknowhdgBntent  of  Receipt 

Acknowledgment  of  Receipt — ^All 
applicants  will  receive  an 
admowledgement  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
m^ng  \sioe\  widi  their  State  Plan 
which  can  be  attached  to  this 
acknowledgement  The  assigned 
identification  number,  along  with  any 
other  identifying  codes,-must  be 
referenced  in  all  subsequent 
communications  concerning  the  State 
Plan.  If  an  acknowledgement  is  not 
received  within  three  weeks  after  the 
deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-9365. 

Part  K — Post-Award  Information  and 
RqxMling  Requirements 

A.  Notification  of  Grant  Award 

Followii^  approval  of  the  REACH 
Plans  selected  for  funding,  notice  of 
project  approval  and  authority  to  draw 
down  project  fimds  will  be  made  in 
writing.  The  official  award  document  is 
the  Financial  Assistance  Award  which 
provides  the  amount  of  Federal  funds 
approved  for  use  in  the  project,  the 
project  and  budget  periods  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  the  total  project 
period  for  which  support  is 
contemplated,  and  the  total  required 
grantee  financial  participation,  if  any. 

B.  Attendance  at  Workshops 

Subject  to  the  availability  of 
resources,  OCS  is  planning  to  sponsor  a 
REACH  ConferenoB/Workshop  during 
each  of  the  three  years  following  award 
of  the  REACH  grants.  REACH  Project 
coordinators.  Project  Directors  at  the 
local  CBO  Recipient(s).  and  chief 
evaluators  (in  the  case  of  REACH 
Initiatives  funded  imder  Priority  Area 
1.0)  and  Project  Directors  (in  the  case  of 
REACH  Initiatives  funded  under 
Priority  Area  2.0)  are  encouraged  to 
attend  these  conference/workshops  held 
during  the  course  of  their  Project 
Periods.  These  conference/workshops 
will  include  a  national  REACH 
Orientation  workshop  in  Washington. 
D.C.  scheduled  during  the  fiirst  six 
months  of  the  Project  Period;  and  a 
workshop  on  evaluation,  replication, 
and  dissemination  to  be  held  in  the  last 
year  of  the  project  period.  Project 
budgets  should  include  fimds  for  travel 
to  and  attendance  at  these  conference/ 
workshops.  If  for  any  reason  these 
conference/workshops  are  not  held, 
grantees  will  be  free  to  reprogram  such 
funds.  (See  Part  IV.  Element  V.  Budget 
Appropriateness) 


C.  Reporting  Requirements 

(kantees  will  be  required  to  submit 
semi-annual  program  progress  and 
financial  reports  (SF  269)  throu^iout 
the  project  period,  as  well  as  a  final 
program  and  financial  report  within  90 
days  of  the  termination  of  the  prefect 
For  REACH  Projects  under  Priorify  Area 
1.0  aa  interim  evaluation  report  aicmg 
with  the  written  policies  and 
proceduiies  resulting  bom  the  process 
evaluation,  will  be  due  30  dajrs  after  die 
fint  eighteen  months  of  the  project 
period  and  a  final  evaluation  report  will 
be  due  90  days  after  the  expiration  of 
the  grant  These  repmts  will  be 
submitted  in  accwdance  with 
instructions  to  be  provided  by  OCS,  aiul 
will  be  the  basis  for  the  dissemination 
effort  to  be  conducted  by  the  Office  of 
Community  Services. 

D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  Section  26056(10)  of 
the  Low  Income  Home  Energy 
Assistance  Act  of  1981,  as  amended,  A2 
USC  8621  et  seq. 

E.  Prohibitions  and  Requirements  with 
regard  to  Lobbying 

Section  1352  of  Pub.  L.  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  tribes  and  tribal 
organizations.  Current  and  prospective 
recipients  (and  their  subtier  contractors 
and/or  grantees)  are  prohibited  &t>m 
using  Federal  funds,  other  than  profits 
from  a  Federal  contract,  for  lobbying 
Congress  or  any  Federal  agency  in 
connection  witii  the  award  of  a  contract, 
grant,  cooperative  agreement  or  loan.  In 
addition,  for  each  award  action  in 
excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  subtier  contractors  and/or 
subgrantees  (1)  to  certify  that  they  have 
neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists;  (2)  to  disclose  the  name, 
address,  payment  details,  and  purpose 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtier  contractors  ot 
subgrantees  will  pay  with  profits  or 
nonappropriated  funds  on  or  after 
December  22, 1989  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance.  See 
Attachments  G  and  H  for  certification 
and  disclosure  forms  to  be  submitted 
with  the  applications  for  this  program. 
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F.  Applicable  Federal  Regulations 

AttachmeDt  L  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the  REACH 
Program. 

Dated:  April  22. 1997. 
Donald  Sykn, 
Director,  Office  of  Community  Services. 

■NJJNQ  COM  41M-01-P 
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Attachment  A— Continued 


Size  of  family  unit 


Poverty 
guidelines 


Size  of  family  unit 


Poverty 
guidelines 


For  family  units  with  more  than  8  mem- 
bers, add  $2,270  for  each  additional  mem- 
ber. (The  same  increment  applies  to  smaller 
family  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 


For  Family  units  with  more  than  8  mem- 
bers, add  $3,400  for  each  additional  mem- 
ber. (The  same  increment  appUes  to  smaller 
family  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 


ATTACHMENT  A 


1W7Poi»arty  Income  QukWme.  lor  AtartM     1997  Poverty  Incoine  Guidafhies  for  HewrtI 


Size  of  famtiy  unit 


Poverty 
guidelines 


1997  Poverty 
Conllguous 


QukMlnae  tor  the  48 
end  tlie  MsMd  of 


1 
2 

3 

4 
5 
6 
7 
8 


$  7,890 
10,610 
13.330 
16.050 
18,770 
21,490 
24.210 
26.930 


1 

2 

3  

9.870 
13.2  A) 
16.670 

4 

20.070 

5    

23.470 

6 

7 

8 

26.870 
30.270 
33.670 

1  9.070 

9  12.200 

3  IS  ^3fl 

4 18.460 

6 24.720 

8 30.980 

For  family  units  with  more  than  8  mem- 
bers, add  $3,130  for  each  additional  mem- 
ber. (The  same  increment  applies  to  smaller 
family  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 
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Attaciment  B 
APPLICATION  FOR 
FEDERAL  ASSISTANCE 


a 
o 


a.  OAH  iiiaMii  uu 


X  OATK  ntCEIVIO  SV  STAIC 


4.  OATi  aecEivB)  tv  noeuL  aocncv 


AMtHMMMMMi 


Fnimmw— ■ 


S.  Am.lCANT  MraNMATWN 


U«alNam«: 


«.  cMnovn  oernncA'nQN  numhr  »n: 


a   Tm  Of  *»fUCATKM: 

a 


A.  lnCMSB#  Aw#Prt       V. 

D.  Dienw  Ouraoan 


a 
D  D 


0»tMMi  Awafi     C  I 


10.  CATALOG  or  nOCRAL  DOMCSTK  ASSKTAMCt  NUMKR: 


TtTU: 


12.  ANEAB  AFKCTB)  BY  >«OJCCT  /OtM. 


f-  TVPf  Oir  A^mCAMT:  tmrnrn  a^^mmmm  IKI^  m  t 


a 


N.  lR«ipn«m  ackMl  Otai. 

XPMm 
K.MinTrik« 


fl.  NAMC  OfmmUkLAQBtOf: 


M.  oucmmvf  tttu  op  AmjcAirrs  pnoject: 


13.  PNOPOSEO  PMOJCCT 


14.  cowewKwiowAL  oa-nocTs  or-. 


Stan  Dm* 


Endaif  0«n 


15    EmWATTO  FUNDING 


•.     f94mtt 


k.     Appkcam 


c.     Sum 


*.     Lacal 


«.     TOTAt 


.00 


a.  YE*.  IMS  mCAmXATION/AmXA'nOM  WAS  MMK  AVAKAHI 


.00 


.00 
.00 


.00 


.00 


16.  ISAmjCATIONtUajECTTOnEVKWtVtTAICEXKiniVE 

12372  mocEssr 


TO  IMi  STAII  EXICUnVE 


123» 


0A1E. 


b.  NO.  DpROaNAMaMOTOOVCRtDiVE.0.  t2S73 

O  ON  mOONAM  HAS  NOT  MM  «lSCnD  av  mil  KR 

BDOBK 


17.  isTHe  AmicANToejNouarroNANvraeu(.oan 

Q  Vw  WY— .-iMctiiijaii.im.  Q  N> 


18.   TO  THE  iCBT  OP  MY  KNOWLCPOE  AND  ■EUEP.  AU  DATA  M  TMtt  AmjCATtOWMWAPPUCATION   AM  TMK  ANO  COtWECr.     7ME 
KB»  OOLY  AUTHOWZCO  BY  THE  OOVONM*  aOOY  Of  IMS  AmiCANT  ANO  TO!  AmJCANT  WU  COMKT  WITM  TMt  ATTACNB 
AtSnTANCE  IS  AWAWJCO. 


mim 


».  Tyasa  Nam*  of  Auoiwaad  Navnaamaawa 


k.  TMa 


.  Taia«MaNaN« 


AaMaaaa  tarl 


■NXMG  OOOe  4104-01-C 
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InstractMHis  for  the  SF  424 

Public  reporting  burden  for  this  collection 
of  infonnatioa  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  OfBce  of 
Management  and  Budget  Paperwork 
Reduction  Project  (034&-0043),  Washington. 
DC  20503. 

Pleue  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  Cacesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Elxocutive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicable)  k  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Nimiber 
[ESN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letterfs)  in  the  8pflce(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  siimmary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
afEscted  (e.g..  State,  counties,  cities.) 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
wiU  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  allowances,  loons 
and  taxes. 

IB.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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INSTRUCTIONS  FOR  THE  SF  424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperworic 
Reduction  Project  (0348-0043).  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget; 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  progranL  For  some  programs, 
grantor  agencies  may  require  budg^  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  pericxl  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  l^  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Sumnuuy 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  In  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  function  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  prograna  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  onter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  of  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs . 
require  a  l»eakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdowm  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Colunms  (c) 
and  (d)  blanL  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Coliunns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

I.inn  5— Show  the  total  fw  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  colimm. 

Line  6J — Show  the  amount  of  indirect  cost 

Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuati<m  grants  the  total 
amotmt  in  column  (5),  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in-Section 
A,  Coliunn  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k.  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Liue  7— Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project  Do  not  add  or  sub^act  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
natiue  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Csderal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributioiu  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 


Column  (a)— Enter  the  program  titles 
identical  to  Coltmm  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Coliunn  (c)-— Enter  the  amotmt  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d>-^ntBr  the  «mf>nnt  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  in  Columns  (b). 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Coltmms  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amoimt  on  Line  5. 
rnitimn  (f),  Sectiou  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — ^Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

fiintyear. 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

Section  E.  Budget  Estimates  <^  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  coltmms 
amotmts  of  Federal  fimds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  sticceeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  fotu  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Coltmms  (b)-(e).  When  additional  schedtiles 
are  prepared  for  this  Section,  annotate 
accordhigly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21— Use  this  space  to  explain 
amotmts  iat  individtial  direct  olqect-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amotmt  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23--Provide  any  other  explanations  or 
comments  deemed  necessary. 


ASSURANCES— NCm-GONSTRUCncm 
PROGRAMS 

Public  reporting  burden  for  this  collection 
of  infrmnation  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
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reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  OfSco  of 
Management  and  Budget,  Paperwork 
Reduction  Proiect  (0348-0043).  Washington. 
DC  20503 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  pro)ect  or  program.  If 
you  have  questions,  please  contact  the 
awrarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

Has  the  legal  authority  to  apply  for  Federal 
assistance  and  the  institutional,  managerial 
and  financial  capability  (including  funds 
stifficient  to  pay  the  non-Federal  share  of 
project  costs)  to  ensure  proper  planning, 
management  and  completion  of  the  project 
described  in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  United  States,  and  if 
appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  %irith  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  %%  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
fiDr  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  DC  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C  §6101-6107). 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 


Alcoholism  Prevention,  Treatment  and 
RehabiliUUon  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  $  3601  et  seq.).  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
finiinring  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
8tatute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with 
the  requirements  of  Titles  II  and  in  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whoee  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Hatch  Act  (5  U.S.C 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
$§  278a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §§  27ec  and  18  U.S.C  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  S$  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagraements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  areas  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EG)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  $$  1451  et  seq.);  (f)  conformity  of 
Federal  Actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  S$  7401  et  seq.):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 


Species  Act  of  1973.  as  amended.  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §$  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  8&-544.  as 
amended.  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  $$4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  OMB  Circular  No.  A-133,  AudiU  of 
Institutions  of  Higher  I^wniing  and  other. 
Non-profit  Institutions. 

18.  Will  comply  «rith  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certilying  Official 

Title 

Applicant  Organization 

Date  Submitted 

AttBCBBSBIlt  E 

This  certification  is  required  by  the 
regulations  implementing  the  Dnig-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  an  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  ST  ATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictioiu.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight.  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue.  SW,  Washington. 
DC  20201. 

Ceitillcatioa  Rogardiog  Drag-Free 
Workplace  Raqniremaiita 

(bistmctions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 


2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Govenunent,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  n  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplaoe(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Worlq>lace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  woric  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  higway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios).  7.  If  the 
workplace  identified  to  the  agency  changes 
during  the  performance  of  the  grant.the 
grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragr^h  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspensi(m  and  Ddnrment 
common  rule  and  Diug-Free  Woriqplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules; 

Controlled  substance  means  a  controlled 
substance  in  Schedule  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15): 

Conviction  means  a  finding  of  guih 
(including  a  plea  of  nolo  conteiulere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violatioiu  of  the  Federal  or 
State  criminal  drug  statutes; 

Ciiminal  drug  statute  means  a  Fadoal  at 
non-Fedetal  criminal  statute  involving  the 
mannfarture.  distribution,  dispensing,  uae.  or 
poosession  of  any  controlled  substances; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  peiiformance  of  wroric 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  eaiplo3reM 
unlises  their  impact  or  involvement  is 
inaigniBraint  to  the  performance  of  the  grant; 
and.  (iii)  Temporary  personnel  and 
consultants  wbo  are  directly  engaged  in  the 
performance  of  work  under  the  giant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g..  volunteers, 
evm  if  used  to  meet  a  matching  requiranant: 


consultants  or  independent  contractors  not 
on  the  grantee's  payroll:  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Dnig>Fraa 
Workplace  ReqairanentB 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-fr«e  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  ii^rm  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace;  _ 

(2)  The  grantee's  policy  of  maintnining  a 
driig-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  worlq>lace: 

(c)  Making  it  a  requlrammit  that  each 
employee  to  be  engaged  in  the  porformance 
of  tlie  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (ah 

(d)  NotifyUig  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  undw  the  giant,  the  employee 

will— 

(1)  Abide  by  the  terms  of  the  statement: 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendiar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  colmidar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
othOTMrise  receiving  actual  notice  of  such 
convictioiL  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whoee  grant  activity  the 
convicted  emplojree  wnt  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number{s)  of  each 
afEscted  grant; 

(f)  Toldng  one  of  the  following  actions, 
within  30  calendar  days  of  rec^ving  notice 
under  parograi^  (dX2).  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  ai^roptiate  pafaonnal  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehalnlitation  Act  of 
1973,  as  amended:  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency: 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  cbug-free  worlqilace  through 


implementation  of  paragraphs  (a),  (b).  (c).  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  8ite(s)  for  the 
performance  of  work  done  in  coimection 
with  the  specific  grant: 
Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code): 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  U.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlaMrfiil  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant: 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she     v 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  nuinber(s)  of  each  affiscted 
grant 

(55  PR  21690.  21702.  May  25. 1990) 

Attachment  F 

Cerlificatioa  Kegarding  DebamiBBt, 
SnqMosioii.  and  OttMT  RoapoaaihtUty 
Mottero— PniBaiy  Ciweied  TrawM  tiiim 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providiiig  the  cartification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transactioiL  The  prospective 
participant  shall  submit  on  explanation  of 
why  it  cannot  provide  the  certification  set 
out  belaw.  The  cartification  or  explanation 
will  ba  considered  in  coimection  with  the 
department  or  ogency's  determination 
wdiether  to  enter  into  this  transactioiL 
However,  failure  of  the  prospective  primary 
participant  to  fiimish  a  omtifWaitinn  or  on 
explanation  shall  disqiudify  such  person 
frtun  participation  in  this  transaction. 

3.  'The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  whicdi 
reliance  was  placed  wdien  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  detenninad  that  the 
{wospective  primary  participant  knowingly 
renibred  an  erroneous  cartification.  in 
addition  to  other  remedies  available  to  die 
Federal  Government  the  department  or 
agency  may  tnminate  this  transaction  for 
cause  or  default 

4.  The  proapective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  prtqmsal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  Tlie  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lotver  tier  covered 
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transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
penon  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9.4.  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction." 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  is  not  proposed  for 
debarment  under  48  CFR  paii  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Pnigiams. 

9.  Nothing  contained  in  the  foregoing  shall 
be  coiutrued  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
Iiith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
penon  in  the  ordinary  course  of  business 


10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntuily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
debult 

CartificatioB  Sogarding  Debament. 
ffMliMriMi.init  Other  Bwpoiwibtlity 

'  Cinrerad  T^vnsactkMM 


(1)  The  proapective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 


(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  of  agency; 

fb)  Have  not  within  a  three-year  period 
preceding  this  prof>osal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
fidsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicated  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default 

(2)  Where  the  prospective  primary 
piarticipant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prosf>ective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debannenl, 
Suspension,  Ineligihil^  and  Voluntary 
Exdnsion — Lower  Tier  Corered 
Transactions 

Instructions  for  Ceitipcatian 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  punue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lo%irer  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
((Page  33043])  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lo«ver  tier  covered 


transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debared,  suspended,  declared  ineligible, 
or  voluntarily  excluded  fit>m  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  &t>m  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  entere  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  punue 
available  remedies,  including  suspension 
and/or  debarment 

Certification  Regarding  Debanneiit, 
Suspension,  Ineligibility  or  Voluntary 
Exclusion — Lower  Tier  Corered 
Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  imable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Attachment  G 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  CooperatiTe  Agreements 

The  imdenigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress,  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement 

(2)  If  any  fimds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 


coimection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
underaigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructioius. 

(3)  The  underaigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
dera  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  matmial 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission'  of  this 
certification  is  a  prerequisite  for  mnUng  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SlOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  underaigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 


If  any  fiinds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress,  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
underaigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

fiSe 


Organization 


Date 
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Attachment    H 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Aa«rov«d  by 
0348-0046 


Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1 .  Type  of  Fedarai  Action: 

a.  contraa 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 

2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 

3.  Report  Type: 

a.  initial  filing 

For  material  change  only 
Year             Quarter 

date  of  last  report 

4.  Name  and  Address  of  Reporting  Entity: 

a  Prime                                      Q    Subawardee 

Tier              .//  known. 

Congressional  District.  //  known 

5.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name  and 
Address  of  Prime: 

Congressional  District,  if  known 

6.  Federal  Department/Agency: 

7.  Federal  Program  Name/Description: 
CFDA  Number,  if  applicable: 

8.  Federal  Action  Number.  //  known: 

9.  AMiard  Amount,  if  known: 
% 

1 0.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  maividuai.  last  name,  first  name.  Ml): 

(including  address  if  different  from  No.  tOal 
(last  name,  first  name.  Ml): 

Items  1 1  through  1 5  are  deleted. 

16     InlonnMian   raquMtad  through  «m   lorm  •  autttonzod  by  titt*   31 
use     taction    1352.      Tha  dMtoav*   of   lokbyvig   ocavntM   •   • 
matanal  raprMontMran  o(  fact  upon  wrtiwh  raianca  waa  otacad  by  Iha 
tiar  aoov*  Mhan  «h»  tranaactien  waa  mada  or  antarad  mta.     T>«a 
dMCMawra  «  raouvad  purawam  la  31  U.S.C.  13S2.    Th<a  ntormadon 

pwWic  napacnan.    Any  paroon  ««<M  faiia  to  Ha  tha  raquvad  diaetoatira 
ahaH  ba  aubiaci  to  a  avii  panaky  e»  not  laao  than  (10.000  and  not 
mora  than  1 100.000  for  aach  auah  faihira. 

Signature: 
Prim  Name: 

Title: 

Telephone  No.:                                           Date: 

Fadarat  Uaa  Only 

A4flho«aad  for  Local  Raproducoen 
Standard  Ferm-UX 

aHJJNQ  COOE  4ta4-01-C 


Attachment  I 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Uw  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  knowm 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  pennitted  in  any 
portion  of  any  indoor  routinely  owmed  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  imder  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  , 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
application/grantee  hirther  agrees  that  it  Mrill 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

BIUMQ  C006  4ia4-«1-«l 

AttadimeBt  J 

Certification  Regarding  Maintenance  of 
Effort 

In  accordance  with  the  applicable  program 
statute(s)  and  Tegulation(s),  the  tmdersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 
performed  under  the  Residential  Energy 
Assistance  Challenge  Option  (REACH) 

Program  by ,  will  be  in 

addition  to,  and  not  in  substitution  for, 
comparable  activities  previously  carried  on 
without  Federal  assistance. 

Signature  of  Authorized  Certifying  Official 

Tide 

Date 

Attachment  K 

Low-Income  Home  Energy  Aaaistaiice  Act  of 
1981 

Omnibna  Budget  Reconciliation  Act  of  IMl 

(Public  Law  97-35,  August  13, 1981,  as 
amended  (95  Stat  357)1 

TITLE  XXVI— LOW-INCOME  HOME  ENERGY 
ASSISTANCE 

SHORT  TITLE. 

Sec.  2601. 

This  title  may  be  cited  as  the  "Low-Income 
Home  Energy  Assistance  Act  of  1981". 


APPUCATIONS  AND  REQUIREMENTS. 

Sec.  2605. 

•  *  a  *  a 

(b)  As  part  of  the  annual  application 
required  by  subsection  (a),  the  chief 
executive  officer  of  each  State  shall  certify 
that  the  State  agrees  to — 

•  *         •         •         * 

(2)  make  payments  tmder  this  title  only 
with  respect  to — 

(A)  households  in  which  1  or  more 
individtiab  are  receiving — 

(i)  aid  to  families  with  dependent  children 
under  the  State's  plan  approved  under  part 
A  of  title  IV  of  the  Socid  Security  Act  (other 
than  such  aid  in  the  form  of  foster  care  in 
accordance  with  section  408  of  such  Act); 

(ii)  supplemental  security  income 
payments  under  title  XVI  of  the  Social 
Security  Act; 

(iii)  food  stamps  under  the  Food  Stamp  Act 
of  1977;  or 

(iv)  payments  imder  section  415,  521, 541, 
or  542  of  title  38,  United  States  Code,  or 
imder  section  306  of  the  Veterans'  and 
Survivors'  Pension  Improvement  Act  of  1978; 
or 

(B)  households  with  incomes  which  do  not 
exceed  the  greater  of — 

(i)  an  amoimt  equal  to  150  percent  of  the 
poverty  level  for  such  State;  or 

(ii)  an  amount  equal  to  60  percent  of  the 
State  median  income; 
except  that  a  State  may  not  exclude  a 
household  from  eligibility  in  a  fiscal  year 
solely  on  the  basis  of  household  income  if 
such  income  is  less  than  110  percent  of  the 
poverty  level  for  such  State,  but  the  State 
may  give  priority  to  those  households  with 
the  highest  home  energy  costs  or  needs  in 
relation  to  household  income; 

(3)  conduct  outreach  activities  designed  to 
assure  that  eligible  households,  especially 
households  with  elderly  individuals  or 
disabled  individuals,  or  both,  and 
households  with  high  home  energy  burdens, 
are  made  aware  of  the  assistance  available 
imder  this  title,  and  any  similar  energy- 
related  assistance  available  under  subtitle  B 
of  title  VI  (relating  to  community  services 
block  grant  program)  or  under  any  other 
provision  of  law  which  carries  out  programs 
which  were  administered  under  the 
Economic  Opportunity  Act  of  1964  before  the 
date  of  the  enactment  of  this  Act; 

(4)  coordinate  its  activities  under  this  title 
with  similar  and  related  programs 
administered  by  the  Federal  Goveroment  and 
such  State,  particularly  low-income  energy- 
related  programs  under  subtitle  B  of  tide  VI 
(relating  to  community  services  block  grant 
program),  under  the  supplemental  security 
income  program,  under  part  A  of  tide  IV  of 
the  Social  Security  Act  under  tide  XX  of  the 
Social  Security  Act,  under  the  low-income 
weatherization  assistance  program  under  tide 
IV  of  the  Energy  Conservation  and 
Production  Act,  or  under  any  other  provision 
of  law  which  carries  out  programs  which 
were  administered  under  the  Economic 
Opportunity  Act  of  1964  before  the  date  of 
the  enactment  of  this  Act; 

(5)  provide,  in  a  timely  manner,  that  the 
highest  level  of  assistance  will  be  furnished 
to  those  households  which  have  the  lowest 


incomes  and  the  highest  energy  costs  or 
needs  in  relation  to  income,  taking  into 
account  family  size,  except  that  the  State  may 
not  differentiate  in  implementing  this  section 
between  the  households  described  in  clauses 
(2)(A)  and  (2)(B)  of  this  subsection: 

(7)  if  the  State  chooses  to  pay  home  energy 
suppliera  direcdy,  establish  procedures  to — 

(A)  notify  each  participating  household  of 
the  amount  of  assistance  paid  on  its  behalf, 

(B)  assure  that  the  home  energy  supplier 
will  charge  the  eligible  household,  in  the 
normal  billing  process,  the  difference 
between  the  actual  cost  of  the  home  energy 
and  the  amount  of  the  payment  made  by  the 
State  under  this  tide; 

(C)  assure  that  the  home-energy  supplier 
will  provide  assurances  that  any  agreement 
entered  into  with  a  home  energy  supplier 
under  this  paragraph  will  contain  provisioiu 
to  assure  that  no  household  receiving 
assistance  under  this  tide  will  be  treated 
adversely  because  of  such  assistance  under 
applicable  provisions  of  State  law  or  public 
regulatory  requirements;  and 

(D)  ensure  that  the  provision  of  vendored 
payments  remains  at  the  option  of  the  State 
in  consultation  with  local  grantees  and  may 
be  contingent  on  unregulated  vendors  taking 
appropriate  measures  to  alleviate  the  energy 
burdens  of  eligible  households,  including 
providing  for  agreements  between  suppliers 
and  individuals  eligible  for  benefits  under 
this  Act  that  seek  to  reduce  home  energy 
costs,  minimize  the  risks  of  home  energy 
crisis,  and  encourage  regular  payments  by 
individuals  receiving  financial  assistance  for 
home  energy  costs: 

(10)  provide  that  such  fiscal  control  and 
fund  accounting  pr(x»dures  will  be 
established  as  may  be  necessary  to  assure  the 
proper  disbursal  of  and  accounting  for 
Federal  funds  paid  to  the  State  under  this 
tide,  including  procedures  for  monitoring  the 
assistance  provided  under  this  tide,  and 
provide  that  the  State  will  comply  with  the 
provisions  of  chapter  75  of  tide  31,  United 
States  Code  (commonly  known  as  the  "Single 
Audit  Act"); 

(11)  permit  and  cooperate  with  Federal 
investigations  undertaken  in  accordance  with 
section  2608; 

(12)  provide  for  timely  and  meaningful 
public  participation  in  die  development  of 
the  plan  described  in  subsection  (c); 

(13)  provide  an  opportunify  for  a  fair 
administrative  K«Miring  to  individuals  whose 
claims  for  assistance  under  the  plan 
described  in  subsection  (c)  are  denied  or  are 
not  acted  upon  with  reasonable  promptness; 

(14)  cooperate  with  the  Secretary  with 
respect  to  data  collecting  and  reporting  under 
section  2610; 


(d)  The  State  shall  expend  funds  in 
acoudance  with  the  State  plan  under  this 
tide  or  in  accordance  with  revisions 
applicable  to  such  plan. 

(e)  Each  State  shall,  in  carrying  out  the 
requirements  of  subsection  (b)(10),  obtain 
finanrial  and  Compliance  audits  of  any  funds 
which  the  State  receives  under  this  tide. 
Such  audits  shall  be  made  public  within  the 
State  on  a  timely  basis.  The  audits  shall  be 
conducted  in  accordance  with  chapter  75  of 
title  31,  United  Sutes  Code. 
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(fHD  Notwithstanding  any  other  provision 
of  law  unless  enacted  in  express  limitation  of 
this  paragraph,  the  amount  of  any  home 
energy  assistance  payments  or  allowances 
provided  directly  to,  or  indirectly  for  the 
benefit  of,  an  eligible  household  under  this 
title  shall  not  be  considered  income  or 
resources  of  such  household  (or  any  member 
thereof)  for  any  ptupose  under  any  Federal 
or  State  law,  including  any  law  relating  to 
taxation,  food  stamps,  public  assistance,  or 
welfiue  programs. 

(2)  For  purposes  of  paragraph  (1)  of  this 
subaection  and  for  purposes  of  determining 
any  excess  shelter  expense  deduction  under 
section  S(e)  of  the  Food  Stamp  Actof  1977 
(7  U.S.C  2014(e))— 

(A)  the  fiill  amount  of  such  payments  or 
allowances  shall  be  deemed  to  be  expended 
by  such  household  for  heating  or  cooling 
expenses,  writhout  regard  to  whether  such 
payments  or  allowances  are  provided  directly 
to,  or  indirectly  for  the  benefit  of.  such 
household:  and 

(B)  no  distinction  may  be  made  among 
households  on  the  basis  of  whether  such 
payments  or  allowances  are  provided  directly 
to.  or  indirectly  for  the  benefit  of,  any  of  such 
households. 

(g)  The  Sute  shall  repay  to  the  United 
States  amoimts  found  not  to  have  been 
expended  in  accordance  with  this  title  or  the 
Secretary  may  ofbet  such  amounts  against 
any  other  amount  to  which  the  State  is  or 
may  become  entitled  under  this  title. 

(h)  The  Comptroller  General  of  the  United 
States  shall,  from  time  to  time  (but  not  less 
frequently  than  every  three  yean),  evaluate 
the  expenditures  by  States  of  grant  under  this 
title  in  order  to  assure  that  expenditures  are 
consistent  with  the  provisions  of  this  title 
and  to  determine  the  effectiveness  of  the 
State  in  accomplishing  the  purposes  of  this 
title. 

(i)  A  household  which  is  described  in 
subaection  (b)(2)(A)  solely  by  reason  of 
clause  (ii)  thereof  shall  not  he  treated  as  a 
household  described  in  subsection  (b)(2)  if 
the  eligibility  of  the  household  is  dependent 
upon — 

(1)  an  individual  whose  annual 
supplemental  security  income  benefit  rate  is 
reduced  pursuant  to  section  1611(e)(1)  of  the 
Social  Security  Act  by  reason  of  being  in  an 
institution  receiving  payments  luider  title 
XIX  of  the  Social  Security  Act  with  respect 
to  siich  individual; 

(2)  an  individual  to  whom  the  reduction 
specified  in  section  1812(aK2KAKi)  of  the 
Social  Security  Act  applies;  or 

(3)  a  child  described  in  section  1614(f)(2) 
of  the  Social  Security  Act  who  is  living 
together  %<rith  a  parent,  or  the  spouse  of  a 
parent,  of  the  child. 

(j)  In  verifying  income  eligibility  for 
purposes  of  subsection  (b)(2)(B),  the  State 
may  apply  procedures  and  policies 
consistent  with  procedures  and  policies  used 
by  the  State  agency  administering  programs 
under  part  A  of  title  IV  of  the  Social  Security 
Act,  under  title  XX  of  the  Social  Security  Act. 
under  subtitle  B  of  title  VI  of  this  Act 
(relating  to  community  services  block  grant 
program),  under  any  other  provision  of  law 
which  carries  out  programs  which  were 


administered  under  t^e  Economic 
Opportunity  Act  of  1964  before  the  date  of 
the  enactment  of  this  Act,  or  under  other 
income  assistance  or  service  programs  (as 
determined  by  the  State). 

NONDISCRIMINATION  PROVISIONS 

Sec.  2606. 

(a)  No  person  shall  on  the  grotmd  of  race, 
color,  national  origin,  or  sex  be  excluded 
from  participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  under, 
any  program  or  activity  hmded  in  whole  or 
in  part  with  funds  made  available  under  this 
title.  Any  prohibition  agaiiut  discrimination 
on  the  basis  of  age  under  the  Age 
Discrimination  Act  of  1975  or  with  respect  to 
an  otherwise  qualified  handicapped 
individual  as  provided  in  section  504  of  the 
Rehabilitation  Act  of  1973  also  shall  apply  to 
any  such  program  or  activity. 

(b)  Whenever  the  Secretary  determines  that 
a  State  that  has  received  a  payment  under 
this  title  has  foiled  to  comply  with  subsection 
(a)  or  an  applicable  regulation,  he  shall  notify 
the  chief  executive  officer  of  the  State  and 
shall  request  him  to  secure  compliance.  If 
within  a  reasonable  period  of  time,  not  to 
exceed  60  da3rs,  the  chief  executive  ofiicer 
foils  or  refuses  to  secxue  compliance,  the 
Secretary  is  authorized  to  (1)  refer  the  matter 
to  the  Attorney  General  with  a 
reconunendation  that  an  appropriate  civil 
action  be  instituted;  (2)  exercise  the  po%veT8 
and  functions  provided  by  title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Age  Discrimination 
Act  of  1975.  or  section  504  of  the 
Rehabilitation  Act  of  1973,  as  may  be 
applicable;  or  (3)  take  such  other  action  as 
may  be  provided  by  law. 

(c)  When  a  matter  is  referred  to  the 
Attorney  General  pursuant  to  subsection  (b), 
or  whenever  he  has  reason  to  believe  that  the 
State  is  engaged  in  a  pattern  or  practice  in 
violation  of  the  provisions  of  this  section,  the 
Attorney  General  may  bring  a  civil  action  in 
any  appropriate  United  States  district  court 
for  such  relief  as  may  be  appropriate, 
including  injunctive  reliel 

(42  U.S.C  8625) 

Attactament  L 

Eesidential  Energy  Asaistanre  GhallengB 
Optioa  (REACH)  Program 

Applicable  Regulations 

The  following  IXOiS  regulations  codified 
in  Title  45  of  the  Code  of  Federal  Regulations 
are  applicable  to  the  Residential  Energy 
Assistance  Challenge  Option  (REACH) 
Program: 

Part  16 — Department  Giant  Appeals  Board. 
Part  30 — Claims  Collection. 
Part  75 — Informal  Grant  Appeals  Procedure. 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance. 

Subpart  F.  Drug-Free  Workplace. 
Part  80 — Nondiscrimination  under  programs 

receiving  Federal  assistance  through  the 

Department  of  Health  and  Human 

Services  eflectuation  of  Title  VI  of  the 

Civil  RighU  Act  of  1964. 
Part  81 — Practice  and  Procedure  for  hearings 

under  Part  80  of  this  title. 


Part  84 — Nondiscrimination  on  the  basis  of 
handicap  in  programs  and  activities 
receiving  Federal  financial  assistance. 

Part  86 — Nondiscrimination  on  the  basis  of 
sex  in  education  programs  and  activities 
receiving  Federal  financial  assistance. 

Part  91 — Nondiscrimination  on  the  basis  of 
age  in  HHS  programs  or  activities 
receiving  Federal  financial  assistance. 

Part  93 — New  restrictions  on  lobbying. 

Put  96— Block  grants. 

AttThMMltM 

RaeideBtial  Eaergy  AMtetaace  Challenge 
Opdon  (REAOI)  Program 

Statement  of  Assurances  and  Demonstration 

In  accordance  with  the  applicable  program 
statute  and  the  FY  1997  REACH  Pro-am 
Announcement,  the  undenigned  certifies 
that  the  REACH  Plan/Application  submitted 
herewith  meets  all  of  the  legislative 
requirements  listed  in  Part  in  Section  A  of 
the  FY  1997  REACH  Program 
Announcement 

Signature  of  Authorized  Certifying  Official 

Titie 

Date 

[FR  Doc.  97-11515  Filed  b-2-%7;  8:45  am] 

BIUJNQ  CODE  41«4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttwrtty 

Part  D,  Chapter  DE,  OfBce  of  External 
Afiairs  (Food  and  Drug  Administration) 
of  the  Statement  of  Organization, 
Fimctions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (35  FR  3685,  February 
25, 1970,  and  60  FR  56605,  November 
9, 1995,  and  in  pertinent  part  at  56  FR 
29484,  Jime  27, 1991)  is  amended  to 
reflect  the  title  change  of  the  Office  of 
AIDS  and  Special  Health  Issues.  The 
title  is  being  changed  to  more  accunately 
reflect  the  expanding  constituency  base 
of  the  office.  The  Office  of  AIDS  and 
Special  Health  Issues  will  be  retitled  as 
the  Office  of  Special  Health  Issues.  The 
title  change  does  not  affect  the  fimctions 
of  the  office. 

1.  Delete  the  Office  of  AIDS  and 
Special  Health  Issues  (DES)  in  its 
entirety  and  insert  the  following: 

Office  of  Special  Health  Issues  (DES). 
Serves  as  an  information  resource  to 


FDA  and  provides  advice  to  the 
Commissioner,  Deputy  Commissioners, 
and  other  senior  FDA  staff  on  matters 
related  to  AIDS,  cancer,  Alzheimer's 
Disease,  and  other  special  health  issues. 

Coordinates  interactions  between 
FDA  and  consimier  and  professional 
groups  dealing  with  AIDS,  cancer, 
Alzheimer's  Disease,  and  other  special 
health  issues. 

Serves  as  a  liaison  point  to  coordinate 
contacts  between  FDA  and  other  Federal 
agencies  to  ensure  effective 
coordination  and  communication  on 
AIDS,  cancer,  Alzheimer's  Disease,  and 
other  special  health  issues. 

Provides  internal  coordination  on 
FDA  activities  related  to  AIDS,  cancer, 
Alzheimer's  Disease,  and  other  special 
health  issues. 

Assists  in  the  planning, 
administration,  development,  and 
evaluation  of  FDA  policies  related  to 
AIDS,  cancer,  Alzheimer's  Disease,  and 
other  special  health  issues. 

2.  Prior  Delegations  of  Authority. 
Pending  fiuther  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  afiiected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  April  25, 1997. 
Wiliiam  K.  Hubbard, 

Associate  Conunissioner  for  Policy 

Coordination. 

(FR  Doc.  97-11593  Filed  5-2-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BPO-816-N] 

RIN  0938-AH14 

Medicare  Program;  Update  of  the 
Reasonable  (^mtpensation  Equhralent 
Limits  for  Services  Furnished  t»y 
Physicians 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

StJMMARY:  This  notice  sets  forth  updated 
payment  limits  on  the  amoimt  of 
allowable  compensation  for  services 
furnished  by  physicians  to  providers 
that  are  not  covered  by  the  prospective 
payment  system  or  per  resident 
payments  for  graduate  medical 
education.  These  services  are  paid  l>y 
Medicare  on  a  reasonable  cost  basis.  The 
revised  reasonable  compensation 
equivalent  limits  are  based  on  updated  ^ 
economic  index  data  and  replace  the 


limits  that  were  published  in  the 
Federal  Register  on  February  20, 1985 
(50  FR  7123). 

EFFECTIVE  DATE:  These  limits  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  May  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  Pleines  (410)  966r4528. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  Medicare  program, 
payment  for  services  fiunished  by  a 
physician  is  made  imder  either  the 
Hospital  Insurance  Program  (Part  A)  or 
the  Supplementary  Medical  Insurance 
Program  (Part  B),  depending  on  the  type 
of  services  furnished.  Physicians' 
charges  for  medical  or  stirgical  services 
to  individual  Medicare  patients 
generally  are  covered  imder  Part  B  on  a 
fee-for-service  basis,  under  the  Medicare 
physician  fee  schedule,  in  accordance 
with  section  1848  of  the  Social  Security 
Act  (the  Act).  On  the  other  hand,  the 
compensation  that  physicians  receive 
from  or  through  a  provider  for  services 
that  benefit  patients  generally  (for 
example,  administrative  services, 
committee  work,  teaching,  and 
supervision)  can  be  covered  imder  Part 
A  or  Part  B,  depending  on  the  provider's 
setting. 

Most  hospitals  are  paid  for  inpatient 
hospital  services  imder  the  prospective 
payment  system.  Before  July  1, 1985, 
teaching  hospitals  were  paid  for 
graduate  medical  education  (GME)  costs 
on  a  reasonable  cost  basis.  Section  9202 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  (Public  Law  99-272), 
enacted  on  April  7, 1986,  added  section 
(h)  to  section  1886  of  the  Act.  That 
section  changed  the  payment 
methodology  for  the  direct  costs  of  GME 
programs  from  a  reasonable  cost 
meUiodology  to  a  methodology  in  which 
payment  is  fixed  in  advance  based  on 
the  hospital's  per  resident  amount  The 
change  was  effective  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1985  (42  CFR  413.86). 

The  reasonable  compensation 
equivalent  (RCE)  limits  set  forth  in  this 
notice  do  not  apply  to  costs  of  physician 
compensation  that  are  attributable  to 
furnishing  inpatient  hospital  services 
paid  for  under  the  hospital  inpatient 
prospective  payment  system  or  that  are 
attributable  to  GME  costs.  Further, 
compensation  that  a  physician  receives 
for  activities  that  may  not  be  paid  for 
under  either  Part  A  or  Part  B  are  not 
considered  in  applying  these  limits. 
However,  these  limits  will  apply  to  the 
costs  providers  incur  in  compensating 
physicians  for  services  to  the  provider 
in  the  followdng  facilities: 


•  Hospitals  and  units  of  hospitals  not 
subject  to  the  prospective  payment 
system,  for  both  inpatient  and 
outpatient  services. 

•  Hospitals  subject  to  the  prospective 
payment  system,  but  only  for  outpatient 
hospital  services  paid  on  a  reasonable 
cost  basis. 

•  Comprehensive  outpatient 
rehabilitation  facilities  (CORFs). 

•  Skilled  nursing  facilities  (SNFs). 
As  required  by  section  1887(a)(2)(B) 

of  the  Act,  allowable  compensation  for 
services  furnished  by  physicians  to 
providers  that  are  paid  by  Medicare  on 
a  reasonable  cost  basis  is  subject  to  RCE 
limits.  Under  these  limits,  payment  is 
determined  based  on  the  lower  of  the 
actual  cost  of  the  services  to  the 
provider  (that  is,  the  compensation  of 
the  physician,  whatever  the  form)  or  a 
reasonable  compensation  equivalent 
For  purposes  of  applying  the  RCE  limits, 
physician  compensation  costs  means 
monetary  payments,  fringe  benefits, 
deferred  compensation  and  any  other 
items  of  value  (excluding  office  space  or 
billing  and  collection  services),  a 
provider  or  other  organization  furnishes 
a  physician  in  return  for  the  physician's 
services  (42  CFR  405.481(a)). 

If  a  physician  receives  any 
compensation  from  a  provider  for  his  or 
her  physician  services  to  the  provider 
(that  is,  those  services  that  benefit 
patients  generally),  payment  to  those 
affected  providers  for  the  costs  of  such 
compensation  is  subject  to  the  RCE 
limits.  The  RCE  limits  are  not  applied 
to  payment  for  services  that  are 
identifiable  medical  or  surgical  services 
to  individual  patients  and  paid  for 
under  the  physician  fee  schedule,  even 
if  the  physician  agrees  to  accept 
compensation  (for  example,  from  a 
hospital)  for  those  services.  (However, 
payment  to  teaching  hospitals  that  have 
elected  to  be  paid  for  these  services  on 
a  reasonable  cost  basis  in  accordance 
with  section  1861(b)(7)  of  the  Act  is 
subject  to  the  limits.)  The  limits  apply 
equally  to  all  physician  services  to 
providers  that  are  pajrable  on  a 
reasonable  cost  basis  under  Medicare. 

On  March  2, 1983,  we  published  in 
the  Federal  Register  (48  FR  8902)  the 
RCE  limits  (and  the  methodology  used 
to  calculate  those  limits)  that  were 
applicable  to  cost  reporting  periods 
beginning  during  calendar  years  1982 
and  1983.  As  part  of  that  same 
publication,  we  issued  regulations  at 
§  405.482  that  established  a  general 
authority  to  develop,  publish  and  apply 
limits. 

More  specifically,  §  405.482(f) 
requires  Uiat  before  the  start  of  a  period 
to  which  a  set  of  limits  will  be  applied. 
we  will  publish  a  notice  in  the  Federal 
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Register  that  sets  forth  the  limits  and 
explains  how  they  were  calculated.  If 
the  limits  are  merely  updated  by 
applying  the  most  recent  economic 
index  data  without  revising  the 
methodology,  then  the  revised  limits 
will  be  published  in  a  notice  in  the 
Federal  Register  without  prior 
publication  of  a  proposal  or  public 
comment  period. 

Thus,  because  we  are  calcidating  the 
1997  limits  using  the  same  methodology 
that  was  used  to  calculate  the  limits 
published  on  March  2, 1983  (48  FR 
8919-«923),  and  February  20, 1985  (50 
FR  7123),  we  are  now  publishing  these 
revised  limits  in  final  in  this  notice.  The 
methodology  for  establishing  reasonable 
compensation  equivalent  limits  is  based 
on  an  internal  working  paper  ("A 
Methodology  for  Determination  of 
Reasonable  FTE  Compensation  for 
Hospital-Based  Physicians"  by  James  R. 
Cantwell  and  William  J.  Sobaski 
(Working  Paper  No.  OR-32,  revised 
December  1982))  developed  by  HCFA's 
Office  of  Research  and  Ciemoastrations. 
Copies  of  this  paper  are  available  on 
request  from:  ORD  Publication,  Office  of 
Research  and  Demonstrations,  Health 
Care  Financing  Administration,  Room 
C3-20-11,  7500  Security  Boulevard, 
Baltimore,  MD  21244,  (410)  786-«588. 

Our  methodology  for  establishing 
reasonable  levels  of  compensation 
includes  five  steps,  as  follows: 

•  We  estimated  the  national  average 
(mean)  income  for  all  physicians  (Y  in 
formula  below)  using  1979  physician 
net  incomes  from  the  American  Medical 
Association  (AX4A)  Periodic  Survey  of 
Physicians  (PSP),  published  by  the 
AMA  in  its  Profile  of  Medical  Practices, 
1981. 

•  We  then  projected  physicians'  1979 
base  net  income  levels  to  the 
appropriate  future  year  to  account  for 
changes  in  net  income  levels  occurring 
after  the  period  for  which  we  have  data. 
To  make  this  calculation,  we  needed  to 
determine  an  appropriate  inflation 
factor  to  project  futuire  year  estimated 
net  incomes  on  the  basis  of  1970  to  1980 
data.  We  believe  we  can  achieve  the 
most  accurate  projection  by  using  the 
historical  relationship  (1970  through 
1980)  between  physician  incomes  and 
the  Consumer  IMce  Index  (CPI),  and 
projecting  this  using  forecasts  of  the  CPI 
for  future  years. 

•  Third,  we  determined  the 
relationship  between  average  net 
income  for  all  physicians  (estimated  in 
the  first  step,  above)  and  net  income  of 
certain  categories  of  specialist 
physicians  that  are  commonly 
compensated  by  providers  for  services 
furnished  to  Medicare  beneficiaries. 


This  resulted  in  separate  specialty 
adjusters  for  nine  physician  specialties. 

•  Using  the  specialty-specific 
adjusters,  we  also  adjusted  for 
differences  in  costs  between  types  of 
geographic  locations. 

•  Finally,  we  calculated  the  average 
hours  practiced  per  year  by  specialty 
and  location,  which  we  then  related  to 
a  standard  full-time  equivalent  (FTE) 
work  year  of  2080  hours.  We  used  these 
ratios  to  weight  the  specialty-location 
adjusters  from  the  previous  step. 

The  updated  RCE  limits  set  forth  in 
this  notice  were  calculated  using  the 
forecasting  equation  that  appears  on 
page  five  of  Worifdng  Paper  No.  OR-32. 
adjusted  to  reflect  the  rebasing  of  the 
CPI  that  occurred  between  1967  and 
1982-1984: 
yt=aiD+a2CPI, 
aiD  represents  special  circumstances 

that  might  impact  physician 

earnings  other  than  the  basic 

relationship  with  CPI 
ajCPIi  is  the  historic  relationship  of 

physician  earnings  to  the  CPI. 
D=a  dummy  variable  taking  a  vahie  of 

1  for  years  1971  through  1973  and 

0  otherwise 
CPI=Consumer  Price  Index  for  all  urban 

consumers  in  year  1  (base  year). 
For  1997,  the  estimating  equation 
takes  on  the  following  values: 

D=0 
CPI,=162.0* 

'Calculated  firom  the  Congressional  Budget 
forecasts  of  changes  in  CPI-U  for  1996  and 
1997  as  presented  in  Table  1  of  "The 
Economic  and  Budget  Outlook:  An  Update," 
August  1996,  and  adjusted  by  a 
multiplicative  factor  of  2.994225  to  convert 
the  current  index  value  which  uses  1982 
through  1984  as  100,  to  one  equivalent  to  the 
1967-ba8ed  index  value  that  was  used  in 
previous  equation*. 

Therefore,  when  r=1995. 

Y,=343.684xl.620x2.994225xl00 

Yr=$166,707. 

For  1997.  $166,707  is  the  estimated 
net  income  for  all  physicians.  After 
applying  the  specialty-locality  adjusters, 
we  are  able  to  produce  an  array  of 
estimated  1997  average  annual  FTE 
compensation  levels  for  nine  specialty 
categories  by  type  of  location.  We  are 
setting  the  updated  RCE  limits,  adjusted 
by  the  proportion  of  an  FTE  year 
actually  worked,  at  these  annual 
incomes. 

n.  Application  of  RCE  Limits 

We  will  use  the  RCE  limits  to 
compute  Medicare  payment  when  the 
physician  is  compensated  by  a  provider 
that  is  subject  to  the  RCE  limits  in  some 
or  all  of  its  areas.  We  will  also  use  these 
limits  when  the  physician  is 


compensated  by  any  other  related 
organization  for  physician 
administrative,  supervisory,  and  other 
provider  services  paid  under  Medicare. 
In  applying  the  RCE  limits,  the 
intermediary  will  assign  each 
compensated  physician  to  the  most 
appropriate  specialty  category.  If  no 
specialty  category  is  appropriate  (for 
example,  in  determining  the  reasonable 
cost  for  an  emergency  room  physician), 
the  intermediary  will  use  the  reasonable 
compensation  equivalent  level  for  the 
"Total"  category,  which  is  based  on 
income  data  for  all  physicians.  The 
intermediary  will  determine  the 
appropriate  geographic  area 
classification  given  in  Table  II  of  section 
IV  of  this  notice. 

If  the  physician's  contractual 
compeosation  covers  all  duties, 
activities,  and  services  furnished  to  the 
provider  and  to  its  patients,  and  the 
physician  is  employed  full-time,  the 
appropriate  si>ecialty  compensation 
limit  will  be  used  and  adjusted  by  the 
physician's  allocation  agreement  to 
arrive  at  the  program's  share  of 
allowable  costs  as  physician 
compensation  costs.  In  the  absence  of  an 
allocation  agreement,  we  generally  will 
assiune  that  100  percent  of  the 
compensation  was  related  to  services 
paid  for  under  the  physician  fee 
schedule,  and  that  there  are  no 
allowable  costs  for  the  physician's 
services  to  the  provider. 

If  a  physician's  compensation  bom 
the  provider  represents  payment  only 
for  services  that  benefit  patients 
generally  (that  is.  the  physician  bills 
fees  for  all  services  furnished  to 
individual  patients),  then  the 
appropriate  specialty  compensation 
limit  will  be  used.  If  a  physician  is 
employed  by  a  provider  to  furnish 
services  of  general  benefit  to  patients  on 
other  than  a  full  time  basis,  the 
reasonable  compensation  limit  will  be 
adjusted  upward  or  downward  to  reflect 
the  percentage  of  time  his  or  her  actual 
hours  related  to  a  full  work  year  of  2.080 
hours. 

m.  Exceptioiis  to  the  RCE  Limits 

Some  providers,  particularly  but  not 
exclusively  small  or  rural  hospitals,  may 
be  unable  to  recruit  or  maintain  an 
adequate  number  of  physicians  at  a 
compensation  level  within  the 
prescribed  limits.  In  accordance  with 
section  1887  (a)(2)(C)  of  the  Act.  if  a 
provider  is  able  to  demonstrate  to  the 
intermediary  its  inability  to  recruit  or 
maintain  physicians  at  a  compensation 
level  allowable  under  the  RCE  limits  (as 
documented,  for  example,  by 
unsuccessful  advertising  through 
national  medical  or  health  care 


publications),  then  the  intermediary 
may  grant  an  exception  to  the  RCE 
limits  established  under  these  rules. 

rv.  Geographic  Area  Classificatioiis  for 
RCE  Limits 

We  adjust  the  RCE  limits  to  account 
for  differences  in  salary  levels  by 
location  as  well  as  by  specialty.  In  our 
methodology  for  establishing  limits,  and 
in  the  limits  as  set  forth  in  Table  I,  we 
have  classified  geographic  areas  into 
three  types:  nonmetropolitan  areas, 
metropolitan  areas  less  than  one 


million,  and  metropolitan  areas  greater 
than  one  million. 

As  we  do  for  pmposes  of  the  hospital 
inpatient  prospective  payment  system 
and  the  physician  fee  schedule,  we  use 
the  most  current  Metropolitan  Statistical 
Area  (MSA)  designations  for  puirposes  of 
establishing  the  RCE  limits.  In  New 
England,  we  use  New  England  County 
Metropolitan  Areas  (NECMAs)  for  this 
purpose. 

Table  II  identifies  by  type  of  location 
the  geographic  areas  aJEfected.  It  enables 
providers,  physicians,  Medicare  fiscal 


intermediaries,  and  other  members  of 
the  public  to  determine  which  RCE  limit 
level  vtdll  apply  in  specific  areas.  The 
table  lists  all  MSAs  and  their 
constituent  counties,  and  identifies 
whether  their  population  is  less  than  or 
greater  than  one  million.  (MSAs  with 
populations  greater  than  one  million  are 
designated  by  asterisks.)  All  coimties 
not  listed  in  Table  n.  and  all  other 
affected  U.S.  possessions  and  territories 
not  part  of  a  State,  are  considered  rural 
areas. 


Table  I.— Estimates  of  FTE  Annual  Average  Net  Compensation  Levels  for  1997* 


Specialty 


JfOat „... 

GP/FP 

Sufgery „ 

Pediatrics 

Oa/GYN „ _. 

■nKJIV^^jjr     ■•>■■•■••••••••••••■••■••••■••*■•■•■••••••••■■*«•■■■•■••••••■•••■•••••■••■••••••■•■■••■••■••« 

Psychiatry . . 

Anesthesiotogy 

Pathology 

'Ail  figures  are  rounded  to  the  nearest  $100.  est  CP1 1997-162.0. 


NoTHnetro- 
politan 
areas 


$138,400 
123,400 
130,000 
158,400 
113.400 
173,400 
188.400 
120.000 
14$  000 
180!000 


Metropolitan 

areas  less 

than  one 

iniNion 


$148,400 
118,400 
133,400 
176,700 
131,700 
168,400 
200,100 
123.400 
173,400 
190,000 


Metropolitan 
areas  great- 
er than  one 


$153,400 
120,000 
143,400 
180.000 
121,700 
170,000 
195,000 
133,400 
173,400 
186,700 


Table  II. — Geographic  Area 
Classification  for  RCE  Limits 

Abilene.  TX 

Taylor,  TX 
Aguadilla,-PR 

Aguada.  PR 

Aguadilla.  PR 

Moca.  PR 
Akron,  OH 

Portage,  OH 

Summit,  OH 
Albany.  GA 

Dou^erty,  GA 

Lee,  GA 
Albany-Schenectady-Tioy,  NY 

Albany,  NY 

Montgomery.  NY 

Rensselaer.  NY 

Saratoga.  NY 

Schenectady,  NY 

Schoharie.  NY 
Albuquerque.  NM 

Bernalillo.  NM 

Sandoval.  NM 

Valencia,  NM 
Alexandria,  LA 

Rapides.  LA 
Allentown-Bethlehem-Easton,  PA 

Carbon,  PA 

Lehigh.  PA 

Northampton,  PA 
Altoona,  PA 

Blair.  PA 
Amarillo.  TX  Potter.  TX 

Randall.  TX 


Anchorage,  AK 

Anchorage,  AK 
Ann  Arbor,  MI 

Lenawee,  MI 

Livingston,  MI 

Washtenaw,  MI 
Anniston,  AL 

Calhoun.  AL 
Appleton-Oshkosh-Neenah,  WI 

Calumet,  WI 

Outagamie.  WI 

Winnebago,  WI 
Arecibo.  PR 

Arecibo.  PR 

Camuy,  PR 

Hatillo,  PR 
Asheville,  NO 

Buncombe,  NC 

Madison,  NC 
Athens,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
'Atlanta,  GA 

Banow,  GA 

Bartow,  GA 

CaiToU.GA 

Cherokee,  GA 

Clayton,  GA 

Cobb.GA 

Coweta.  GA 

De  Kalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton.  GA 


Gwiimett,  GA 

Henry,  GA 

Newton,  GA 

Paulding.  GA 

Pickens.  GA 

Rockdale.  GA 

Spalding,  GA 

Walton,  GA 
Atlantic  City-Cape  May,  NJ 

Atlantic  Qty.  NJ 

Cape  May.  NJ 
Augusta-Aiken.  GA-SC 

Columbia.  GA 

McDuffie.GA 

Richmond,  GA 

Aiken.  SC 

Edgefield.  SC 
Austin-San  Marcos,  TX 

Bastrop,  TX 

Caldwell,  TX 

Hays.TX 

Travis,  TX 

Williamson,  TX 
Bakersfield,  CA 

Kern.  CA 
•Baltimore,  MD 

Aime  Arxmdel,  MD 

Baltimore.  MD 

Baltimore  City,  MD 

Carroll.  MD 

Harford.  MD 

Howard,  MD 

Queen  Annes.  MD 
Bangor.  ME 

Peno^Mcot.  ME 
Barnstable- Yarmouth,  MA 
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Barnstable,  MA 
Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Beaiunont-Port  Arthur,  TX 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 
Bellingham,  WA 

Whatcom,  WA 
Benton  Harbor,  MI 

Berrien,  MI 
•Bergen-Passaic,  NJ 

Bergen,  NJ 

Passaic,  NJ 
Billings,  MT 

Yellowstone,  MT 
Biloxi-Gulfjport-Pascagoula,  MS 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 
Binghamton,  NY 

Broome,  NY 

Tioga,  NY 
Birmingham,  AL 

Blount,  AL 

Jefferson,  AL 

St.  Qair,  AL  " 

Shelby.  AL 
Bismarck,  ND 

Burleigh,  ND 

Morton.  ND 
Bloomington,  IN 

Monroe,  IN 
Bloomington-Normal,  IL 

McLean,  IL 
Boise  City,  ID 

Ada,  ID 

Canyon,  ID 
•Boston-Brockton-Nashua,  MA-NH 

Bristol.  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk.  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 
Boulder-Longmont,  CO 

Boulder.  CO 
Brazoria.  TX 

Brazoria,  TX 
Bremerton,  WA 

Kitsap,  WA 
Brownsville-Harlingen-San  Benito,  TX 

Cameron.  TX 
Bryan-College  Station.  TX 

Brazos,  TX 
•Buffalo-Niagara  Falls.  NY 

Erie.  NY 

Niagara.  NY 
Burlington.  VT 

Chittenden.  VT 

Franklin.  VT 


Grand  Isle,  VT 
Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra.  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
Canton-Massillon,  OH 

Carroll.  OH 

Stark.  OH 
Casper,  WY 

Natrona.  WY 
Cedar  Rapids,  lA 

Linn.  lA 
Champaign-Urbana.  IL 

Champaign,  IL 
Charleston-North  Charleston,  SC 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 
Charleston,  WV 

Kanawha.  WV 

Putnam,  WV 
•Charlotte-Gastonia-Rock  Hill,  NC-SC 

Cabarrus,  NC 

Gaston.  NC 

Lincoln.  NC 

Mecklenburg,  NC 

Rowan,  NC 

Union,  NC 

York,  SC 
Charlottesville.  VA 

Albemarle,  VA 

Charlottesville  City.  VA 

Fluvanna,  VA 

Greene,  VA 
Chattanooga.  TN-GA 

Catoosa,  GA 

Dade,  GA 

Walker.  GA 

Hamilton,  TN 

Marion,  TN 
Cheyenne.  WY 

Laramie.  WY 
•Chicago,  IL 

Cook,  IL 

De  Kalb,  IL 

Du  Page,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

WiU.IL 
Chico-Paradise.  CA 

Butte.  CA 
•Cincinnati,  OH-KY-IN 

Dearborn.  IN 

Ohio.  IN 

Boone.  KY 

Campbell.  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton.  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren.  OH 


Clarksville-Hopkinsville.  TN-KY 

Christian,  KY 

Montgomery.  TN 
•Cleveland-Lorain-Elyria.  OH 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
Colorado  Springs,  CO 

El  Paso,  CO 
Columbia,  MO 

Boone,  MO 
Columbia,  SC 

Lexington,  SC 

Richland,  SC 
Columbus,  GA-AL 

Russell,  AL 

Chattanoochee,  GA 

Harris,  GA 

Muscogee,  GA 
•Columbus,  OH 

Delaware,  OH 

Fairfield.  OH 

Franklin.  OH 

Licking.  OH 

Madison,  OH 

Pickaway,  OH 
Corpus  Christi.  TX 

Nueces,  TX 

San  Patricio,  TX 
Cumberiand,  MD-WV 

Allegany,  MD 

Mineral,  WV 
•Dallas,  TX 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt.TX 

Kau&nan,  TX 

Rockwall.  TX 
Danville,  VA 

Danville  City.  VA 

Pittsylvania,  VA 
Davenport-Rock  Island-Moline,  lA-IL 

Scott.  lA 

Henry.  IL 

Rock  Island.  IL 
Dayton-Springfield,  OH 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
Daytona  Beach.  FL 

Flagler.  FL 

Volusia.  FL 
Decatur.  AL 

Lawrence.  AL 

Morgan,  AL 
Decatur.  IL 

Macon.  IL 
•Denver.  CO 

Adams.  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas.  CO 


Jefferson.  CO 
Des  Moines.  lA 

Dallas.  lA 

Polk.  L\ 

Warren.  lA 
•Detroit,  MI 

Lapeer,  MI 

Macomb,  MI 

Monroe,  MI 

Oakland,  MI 

St.  Clair,  MI 

Wayne,  MI 
Dothan,  AL 

Dale,  AL 

Houston,  AL 
Dover,  DE 

Kent,  DE 
Dubuque,  LA 

Dubuque,  lA 
Duluth-Superior,  MN-WI 

St.  Louis,  MN 

Douglas,  WI 
Dutchess  Coimty.  NY 

Dutchess,  NY 
Eau  Claire.  WI 

Chippewa,  WI 

Eau  Claire.  WI 
El  Paso.  TX 

El  Paso.  TX 
Elkhart-Goshen,  IN 

Elkhart,  IN 
Elmira,  NY 

Chemung,  NY 
Enid,  OK 

Garfield,  OK 
Erie,  PA 

Erie,  PA 
Eugene-Springfield,  OR 

Lane,  OR 
Evansville-Henderson,  IN-KY 

Posey, IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moorhead,  ND-MN 

Clay,  MN 

Cass,ND 
Fayetteville,  NC 

Cimiberland,  NC 
Fayetteville-Springdale-Rogers,  AR 

Benton,  AR 

Washington,  AR 
Flint,  MI 

Genesee,  MI 
Florence,  AL 

Colbert,  AL 

Lauderdale,  AL 
Florence,  SC 

Florence,  SC 
Fort  Collins-Loveland,  CO 

Larimer,  CO 
•Ft.  Lauderdale,  FL 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
Fort  Pierce-Port  St.  Lucie,  FL 
Martin,  FL 
St  Lucie,  FL 
Fort  Smith,  AR-OK 


Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 
Fort  Walton  Beach,  FL 
Okaloosa,  FL 
Fort  Wayne,  IN 
Adams,  IN 
Allen,  IN 
DeKalb,IN 
Huntington,  IN 
Wells,  IN 
Whitley,  IN 
•Forth  WorA-Arlington,  TX 
Hood.  TX 
Johnson.  TX 
Parker,  TX 
Tarrant,  TX 
Fresno,  CA 
Fresno,  CA 
Madera,  CA 
Gadsden,  AL 
Etowah.  AL 
Gainesville.  FL 
Alachua.  FL 
Galveston-Texas  City.  TX 

Galveston.  TX 
Gary.  IN 
Lake.  IN 
Porter,  IN 
Glens  Falls,  NY 
Warren,  NY 
Washington.  NY 
Goldsboro.  NC 

Wayne.  NC 
Grand  Forks,  ND-MN 
Polk.  MN 
Grand  Forks.  ND 
Grand  Rapids-Muskegon-Holland.  MI 
Allegan,  MI 
Kent,  MI 
Muskegon,  MI 
Ottawa,  MI 
Great  Falls,  MT 
Cascade,  MT 
Greeley,  CO 
Weld,  CO 
Green  Bay,  WI 

Brown,  WI 
•Greensboro-Winston-Salem-High 
Point,  NC 
Alamance,  NC 
Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin,  NC 
Greenville,  NC 
Pitt,  NC 

Greenville-Spartanburg-Anderson,  SC 
Anderson,  SC 
Cherokee,  SC 
Greenville,  SC 
Pickens,  SC 
Spartanburg,  SC 
Hagerstown,  MD 

Washington.  MD 
Hamilton-Middletown.  OH 


Buder,  (pH 
Harrisbuig-Lebanon-Carlisle,  PA 

Ciunberland.  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
•Hartford,  CT 

Hartford,  CT 

Litchfield,  CT      . 

Middlesex,  CT 

Tolland,  CT 
Hickory-Morganton,  NC     - 

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 
Honolulu,  HI 

Honolulu,  HI 
Houma,  LA 

Lafourche,  LA 

Terrebonne.  LA 
•Houston.  TX 

Chambers.  TX 

Fort  Bend.  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller,  TX 
Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne.  WV 
Hunts ville,  AL 

Limestone,  AL 

Madison,  AL 
•Indianapolis.  IN 

Boone.  IN 

Hamilton.  IN 

Hancock.  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  LA 

Johnson,  lA 
Jackson,  MI 

Jackson,  MI 
Jackson,  MS 

Hinds.  MS 

Madison,  MS 

Rankin,  MS 
Jackson,  TN 

Madison,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval.  FL 
Nassau,  FL 
SL  Johns,  FL 
Jacksonville,  NC 

Onslow,  NC 
Jamestown,  NY 

Chautaqua,  NY 
Janesville-Beloit,  WI 
Rock.WI 
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Jersey  City,  NJ 

Hudson,  NJ 
Johnson  City-Kingsport-Bristol,  TN-VA 

Carter,  TN 

Hawkins,  TN 

Sullivan.  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
Johnstown,  PA 

Cambria,  PA 

Somerset,  PA 
Joplin,  MO 

Jasper.  MO 

Newton,  MO 
Kalamazoo-Battlecieek,  MI 

Calhoun,  MI 

Kalamazoo,  MI 

Van  Buren,  MI 
Kankakee,  IL 

Kankakee,  IL 
•Kansas  City.  KS-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay.  MO 

Clinton.  MO 

Jackson,  MO 

La&yette,  MO 

Platte,  MO 

Ray.  MO 
Kenosha,  WI 

Kenosha,  WI 
Killeen-Temple,  TX 

Bell,  TX  f 

Coryell,  TX 
Knoxville,  TN 

Anderson,  TN 

Bloimt.  TN 

Knox,  TN 

Loudon.  TN 

Sevier.  TN 

Union.  TN 
Kokomo,  IN 

Howard,  IN 

Tipton, IN 
La  Crosse,  WI-MN 

Houston,  MN 

La  Crosse.  WI 

Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
Lafayette,  IN 

Clinton,  IN 

Tippecanoe,  IN 
Lake  Charles,  LA 

Calcasieu,  LA 
Lakeland-Winter  Haven,  FL 

Polk.  FL 
Lancaster,  PA 

Lancaster,  PA 
Lansing-East  Lansing,  MI 

Clinton.  MI 


Eaton,  MI 

Ingham,  MI 
Laredo,  TX 

Webb,  TX 
Las  Cruces,  NM 

Dona  Ana,  NM 
Las  Vegas,  NV-AZ 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 
Lawrence,  KS 

Douglas,  KS 
Lawton,  OK 

Comanche,  OK 
Lewiston-Aubum,  ME 

Androscoggin,  ME 
Lexington,  KY 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott.  KY 

Woodford.  KY 
Lima.  OH 

Allen,  OH 

Auglaize,  OH 
Lincoln,  NE 

Lancaster.  NE 
Little  Rock-North  Little  Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Longview-Marshall,  TX 

Gregg,  TX 

Harrison.  TX 

Upshur,  TX  *Los  Angeles-Long 
Beach.  CA 
Los  Angeles,  CA 
Louisville.  KY-IN 

Clark.  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
Lubbock,  TX 

Lubbock,  TX 
Lynchburg,  VA 

Amherst,  VA 

Bedford  City.  VA 

Bedford.  VA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon.  GA 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
Madison,  WI 

Dane,  WI 
Mansfield,  OH 

Crawford,  OH 

Richland,  OH 
Mayaguez,  PR 

Anasco,  PR 


Cabo  Rojo.  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande.  PR 

San  German,  PR 
McAllen-Edinbiug-Mission,  TX 

Hidalgo,  TX 
Medford-Ashland,  OR  Jackson,  OR 
Melboume-Titusville-Palm  Bay  Fl 

Brevard,  Fl 
•Memphis.  TN-AR-MS 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
Merced,  CA 

Merced,  CA 
•Miami,  FL 

Dade,  FL 
•Middlesex-Somerset-Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 
•Milwaukee,  WI 

Milwaukee,  WI 

Ozaukee,  WI 

Washington,  WI 

Waukesha,  WI 
•Minneapolis-St  Paul,  MN-WI 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  WI 

St.  Croix,  WI 
Mobile,  AL 

Baldwin,  AL 

Mobile,  AL 
Modesto,  CA 

Stanislaus,  CA 
Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean,  NJ 
Monroe,  LA 

Ouachita,  LA 
Montgomery,  AL 

Autauga,  AL 

Elmore.  AL 

Montgomery,  AL 
Muncie,  IN 

Delaware,  IN 
Myrtle  Beach.  SC 

Horry,  SC 
Naples,  FL 

Collier,  FL 
•Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson.  TN 

Robertson.  TN 

Rutherford  TN 


Sumner,  TN 

Williamson,  TN 

Wilson.  TN 
•Nassau-Suffolk.  NY 

Nassau.  NY 

Suffolk.  NY 
•New  Haven-Bridgeport-Stamford- 
Danbury-Waterbury,  CT 

Fairfield.  CT 

New  Haven,  CT 
New  London-Norwich.  CT 

New  London.  CT 
•New  Orleans.  LA 

Jefferson.  LA 

Orleans.  LA 

Plaquemines,  LA 

St.  Bernard.  LA 

St.  Charles,  LA 

St.  James.  LA 

St.  John  The  Baptist.  LA 

St.  Tammany,  LA 
•New  York,  NY 

Bronx.  NY 

Kings.  NY 

New  York.  NY 

Putnam.  NY 

Queens.  NY 

Richmond.  NY 

Rockland,  NY 

Westchester.  NY 
•Newark,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren.  NJ 
Newburgh,  NY-PA 

Orange.  NY 

Pike,  PA 
•Norfolk- Virginia  Beach-Newport  News, 
VA-NC 

Currituck.  NC 

Chesapeake  City.  VA 

Gloucester,  VA 

Hampton  Qty,  VA 

Isle  of  Wight.  VA 

James  Qty,  VA 

Mathews,  VA 

Newport  News  Qty,  VA 

Norfolk  aty.  VA 

Poquoson  City.  VA 

Portsmouth  City.  VA 

Suffolk  City.  VA    • 

Virginia  Beach  City  VA 

Williamsburg  Qty.  VA 

York.  VA 
•Oakland,  CA 

Alameda.  CA 

Contra  Costa.  CA 

Ocala.FL 

Marion.  FL 
Odessa-Midland.  TX 

Ector.  TX 

Midland,  TX 
Oklahoma  City.  OK 

Canadian.  OK 

Cleveland.  OK 

Logan,  OK 

McClain,  OK 


Oklahoma,  OK 

Pottawatomie.  OK 
Olympia.  WA 

Thurston.  WA 
Omaha.  NE-IA 

Pottawattamie,  lA 

Cass.NE 

Douglas,  NE 

-  Sarpy,  NE 
Washington.  NE 

*Orange  County.  CA  Orange,  CA 
•Orlando,  FL 

Lake.  FL 

Orange.  FL 

Osce(^,  FL 

Seminole,  FL 
Owensboro,  KY 

Daviess.  KY 
Panama  City,  FL  Bay,  FL 
Parkersburg-Marietta,  WV-OH 

Washington.  OH 

Wood,WV 
Pensacola.  FL 

Escambia,  FL 

Santa  Rosa.  FL 
Peoria-Pekin.  IL 

Peoria.  IL 

Tazewell.  IL 

Woodford,  IL 
•Philadelphia.  PA-NJ 

Burlington.  NJ 

-  Camden,  f^ 
Gloucester,  NJ 
Salem.  NJ 
Bucks,  PA 
Chester.  PA 
Delaware,  PA 
Montgomery,  PA 
Philadelphia,  PA 

•  Phoenix-Mesa,  AZ 

Maricopa.  AZ 

Pinal.  AZ 
Pine  Bluff.  AR 

Jefferson,  AR 
•Pittsburgh.  PA 

Allegheny.  PA 

Beaver,  PA 

Butler,  PA 

Fayette.  PA 

Washington.  PA 

Westmoreland,  PA 
Pittsfield,  MA 

Berkshire.  MA 
Ponce,  PR 

Guayanilla.  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
Portland,  ME 

Cumberland.  ME 

Sagadahoc,  ME 

York.  ME 
•Portland- Vancouver,  OR-WA 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington.  OR 


Yamhill.  OR 

Clark,  WA 
•Providence-Warwick,  RI 

Bristol,  RI 

Kent.^RI 

Newport,  RI 

Providence,  RI 

Washington.  RI 
Provo-Orem.  UT 

Utah,UT 
Pueblo.  CO 

Pueblo.  CO 
Punta  Gorda.  FL 

Charlotte,  FL 
Racine.  WI 

Racine.  WI 
Raleigh-Durham-Chapel  Hill.  NC 

Chatham.  NC 

Duriuun.  NC 

Franklin.  NC 

Johnston,  NC 

Orange.  NC 

Wake.  NC 
Rapid  aty.  SD 

Pennington.  SD 
Reading,  PA 

Berks,  PA 
Redding,  CA 

Shasta.  CA 
Reno.  NV 

Washoe,  NV 
Richland-Kennewick-Pasco,  WA 

Benton.  WA 

Franklin.  WA 
Richmond-Petersburg,  VA 

Charles  Qty  County,  VA 

Chesterfield,  VA 

Colonial  Heights  Qty.  VA 

Dinwiddle.  VA 

Goochland.  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  Qty,  VA 

New  Kent,  VA 

Petersburg  Qty.  VA 

Powhatan.  VA 

Prince  George,  VA 

Richmond  Qty.  VA 
•Riverside-San  Bernardino,  CA 

Riverside,  CA 

San  Bernardino.  CA 
Roanoke,  VA 

Botetourt.  VA 

Roanoke;  VA 

Roanoke  Qty.  VA 

Salem  City,  VA 
Rochester,  MN 

Olmsted.  MN 
•Rochester.  NY 

Genesee.  NY 

Livingston,  NY 

Monroe,  NY 

Ontario.  NY 

Orleans.  NY 

Wayne.  NY 
Rockfbrd.  IL 

Boone.  IL 

Ogle.  IL 

Winnebago,  IL 
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Rocky  Mount.  NC 
Edgecombe,  NC 
Nash,  NC 
'Sacramento,  CA 
El  Dorado.  CA 
Placer,  CA 
Sacramento,  CA 
Saginaw-Bay  Qty-Midland,  MI 
Bay.  MI 
Midland.  MI 
Saginaw,  MI 
St.  Qoud,  MN 
Benton,  MN 
Steams,  MN 
St.  Joseph,  MO 
Andrews,  MO 
Buchanan,  MO 
•St.  Louis,  MO-IL 
Clinton,  IL 
Jersey,  IL 
Madison,  IL 
Monroe.  IL 
St.  Clair.  IL 
Franklin.  MO 
Jefferson.  MO 
Lincoln,  MO 
St.  Charles.  MO 
St.  Louis.  MO 
St.  Louis  aty.  MO 
Warren.  MO 
Salem,  OR 
Marion,  OR 
Polk,  OR 
Salinas,  CA 

Monterey,  CA 
•Salt  Lake  Qty-Ogden.  UT 
Davis,  UT 
Salt  Lake,  LIT 
Weber,  UT 
San  Angelo,  TX 

Tom  Green,  TX 
•San  Antonio.  TX 
Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 
Wilson.  TX 
•San  Diego.  CA 
San  Diego.  CA 
•San  Francisco,  CA 
Maiin.  CA 
San  Francisco.  CA 
San  Mateo.  CA 
•San  Jose.  CA 

Santa  Clara,  CA 
•San  Juan-Bayamon,  PR 
Aguas  Buenas.  PR 
Bsotreloneta.  PR 
Bayamon.  PR 
Canovanas,  PR 
Carolina.  PR 
Catano.  PR 
Ceiba,  PR 
Comerio,  PR 
Corozal.  PR 
Dorado.  PR 
Fajardo.  PR 
Florida.  PR 
Guaynabo.  PR 
Humacao.  PR 
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Juncos.  PR 
Los  Piedras,  PR 
Loiza.  PR 
Luguillo.  PR 
Manati.PR 
Naranpto,  PR 
Rio  Grande,  PR 
San  Juan.  PR 
Toa  Alta.  PR 
Toa  Baja.  PR 
Trujillo  Alto,  PR 
Vega  Alta,  PR 
Vega  Ba)a,  PR 
Yabucoa.  PR 
San  Luis  Obispo- Atascadero-Paso 
Robles,  CA 
San  Luis  Obispo,  CA 
Santa  Barbara-Santa  Maria-Lompoc,  CA 

Santa  Barbara.  CA 
Santa  Cruz-Watsonville,  CA 

Santa  Cruz,  CA 
Santa  Fe.NM 
Los  Alamos,  NM 
Santa  Fe,NM 
Santa  Rosa,  CA 
Sonoma,  CA 
Sarasota-Bradenton,  FL 
Manatee,  FL 
Sarasota.  FL 
Savannah.  GA 

Bryan.  GA 
Chatham.  GA 

Ef&ngham.  GA 
Scranton— Wilkes-Barre — Hazleton,  PA 
Columbia.  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming,  PA 
•Seattle-Bellevue-Everett.  WA 
Island.  WA 
King.WA 
Snohomish.  WA 
Sharon.  PA 

Mercer.  PA 
Sheboygan.  WI 

Sheboygan.  WI 
Sherman-Denison.  TX 

Grayson.  TX 
Shreveport-Bossier  Qty.  LA 
Bossier.  LA 
Caddo.  LA 
Webster.  LA 
Sioux  City.  lA-NE 
Woodbury.  lA 
DakoU.  NE 
Sioux  Falls,  SD 
Lincoln.  SD 
Minnehaha,  SD 
South  Bend.  IN 
St.  Joseph.  IN 
Spokane.  WA 

Spokane.  WA 
Springfield,  IL 
Menard,  IL 
Sangamon.  IL 
Springfield.  MO 
Christian.  MO 
Greene,  MO 
Webster,  MO 


Springfield,  MA 
Hampden,  MA 
Hampshire,  MA 
State  College,  PA 

Centre,  PA 
Steubenville-Weirton,  OH-WV 
Jefferson,  OH 
Brooke,  WV 
Hancock.  WV 
Stockton-Lodi.  CA 
San  Joaquin.  CA 
Sumter.  SC 

Sumter,  SC 
Syracuse,  NY 
Cayuga,  NY 
Madison,  NY 
Onondaga,  NY 
Oswego,  NY 
Tacoma,  WA 
Pierce.  WA 
Tallahassee.  FL 
Gadsden.  FL 
Leon.  FL 
•Tampa-St.  Petersbxirg-Clearwater,  FL 
Hernando.  FL 
Hillsborough.  FL 
Pasco.  FL 
Pinellas,  FL 
Terre  Haute,  IN 
Clay,  IN 
Vermillion,  IN 
Vigo,  IN 
Texarkana,  AR-Texarkana,  TX 
Miller.  AR 
Bowie.  TX 
Toledo.  OH 
Fuhon.  OH 
Lucas,  OH 
Wood,  OH 
Topeka.  KS 

Shawnee.  KS 
Trenton.  NJ 

Mercer.  NJ 
Tucson.  AZ 
Pima.  AZ 
Tulsa.  OK 
Creek.  OK 
Osage.  OK 
Rogers.  OK 
Tulsa.  OK 
Wagoner.  OK 
Tuscaloosa.  AL 

Tuscaloosa.  AL 
Tyler,  TX 

Smith.  TX 
Utica-Rome.  NY 
Herkimer.  NY 
Oneida.  NY 
Vallejo-Fairfield-Napa.  CA 
Napa.  CA 
Solano.  CA 
Ventura.  CA 

Ventura.  CA 
Victoria,  TX 

Victoria.  TX 
Vineland-Millville-Bridgeton,  NJ 

Cumberland,  NJ 
Visalia-Tulare-Porterville,  CA 
Tulare,  CA 


Waco,  TX 

McLennan.  TX 
•Washington.  DC-MD-VA-WV 

District  of  Colimibia,  DC 

Calvert.  MD 

Charles,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

ArUngton,  VA 

Clarke,  VA 

Culpepper,  VA 

Fairfax.  VA 

Fairfax  City,  VA 

Falls  Church  Qty,  VA 

Fauquier,  VA 

Fredericksburg  Qty,  VA     • 

King  George,  VA 

Loudoim,  VA 

Manassas  Qty,  VA 

Manassas  Park  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford.  VA 

Warren,  VA 

Berkeley,  WV 

Jefferson,  WV 
Waterloo-Cedar  Falls,  lA 

Black  Hawk,  L\ 
Wausau,  WI 

Miarathon.  WI 
West  Palm  Beach-Boca  Raton,  FL 

Palm  Beach,  FL 
Wheeling,  OH-WV 

Behnont,  OH 

Marshall.  WV 

Ohio.WV 
Wichita,  KS 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
Wichita  Falls,  TX 

Archer,  TX 

Wichita,  TX 
Williamsport,  PA 

Lycoming,  PA 
Wihnington-Newark,  DE-MD 

New  Castle,  DE 

Cecil,  MD 
Wihnington.  NC 

New  Hanover,  NC 

Brunswick.  NC 
Yakima.  WA 

Yakima.  WA 
Yolo.CA 

Yolo.  CA 
York.  PA 

York,  PA 
Youngstown- Warren,  OH 

Colimibiana,  OH 

Mahoning,  OH 

Trumbull,  OH 
Yuba  aty.  CA 

Sutter.  CA 

Yuba.CA 
Yuma,  AZ 

Yuma,  AZ 

•Population  greater  than  one  million. 


V.  Impact  Statement 

Consistent  with  the  Regtilatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  notice  will  not  have  a  significant 
economic  impact  on  a  sul»tantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  physicians  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  notice  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  5u 
beds. 

As  noted  above,  we  are  updating  the 
RCE  limits  by  applying  the  most  recent 
economic  index  data  without  revising 
the  methodology.  This  notice  annoimces 
an  update  of  the  limits,  as  required  by 
regulations  at  42  CFR  40S.482(f)(3),  and 
does  not  alter  any  regulations  or  policy. 
As  discussed  above,  the  RCE  limits 
apply  only  to  providers  paid  on  a 
reasonable  cost  basis,  and  to 
compensation  a  physician  receives  from 
a  provider  for  services  that  benefit 
patients  generally  or  otherwise  but  that 
are  not  eligible  for  payment  imder  the 
physician  fee  schedule.  Also,  the  limits 
do  not  apply  to  costs  of  physician 
compensation  that  are  attributable  to 
furnishing  inpatient  hospital  services 
paid  for  imder  the  hospital  prospective 
payment  system  or  that  are  attributable 
to  GME  costs.  As  a  result  of  the 
application  of  the  RCE  limits,  we 
estimate  the  costs  associated  with  the 
updated  limits  for  the  next  5  fiscal  years 
as  follows: 


Update  of  RCE  Limits* 


Fecal  y^ar 

Costs 

1997 „„. 

1998 

1999 

2000 'Z".1."Z".... 

2001 !.!.";!!"!„"""!; 

$30 
40 
50 
SO 
50 

'AH  figures  are  rounded  to  ttw  nearest  $5 
miWon. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  detennined,  and  we  certify,  that 
this  notice  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
nuimber  of  small  niral  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tUs  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

VI.  Waiver  of  Prior  Notice  and  30-Day 
Delay  in  the  Effective  Date 

We  are  publishing  this  notice  as  a 
final  notice  without  prior  publication  of 
a  proposed  notice  for  public  comment. 
For  the  reasons  discu^ed  below,  we 
believe  that  publishing  a  proposed 
notice  is  unnecessary. 

Section  405.482(f)  permits  us  to 
publish  revised  RCE  limits  in  final 
without  prior  publication  of  a  proposal 
for  public  comment  if  the  limits  are 
merely  updated  by  applying  the  most 
recent  economic  index  data  without 
revising  the  methodology.  This  notice 
does  not  implement  any  change  in  the 
methodology  for  determining  the  RCE 
limits. 

Thwefore,  we  believe  that  publicatioo 
of  a  proposal  is  unnecessary,  and  we 
find  good  cause  to  waive  the  procedure. 

We  also  normally  provide  a  delay  of 
30  days  in  the  effective  date.  However, 
if  adherence  to  this  procedure  would  be 
impractical,  uimecessary,  or  contrary  to 
public  interest,  we  may  waive  the  delay 
in  the  effective  date.  The  RCE  limits  set 
forth  in  this  notice  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
the  date  of  publication  of  the  notice  in 
the  Federal  Register.  As  a  practical 
matter,  if  we  allowed  a  30-day  delay  in 
the  effective  date  of  this  notice,  those 
providers  with  cost  reporting  periods 
beginning  during  those  thirty  days,  and 
the  physicians  who  are  based  in  these 
providers,  would  be  unable  to  take 
timely  advantage  of  the  increase  in 
limits  contained  in  this  notice.  This 
eventually  would  be  contrary  to  the 
public  interest.  Therefore,  we  find  good 
cause  to  waive  the  usual  30-day  delay 
in  the  effisctive  date. 

(Catalog  of  Federal  DcMnestic  Assistance 
Program  No.  93.^73.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurauce  Program) 

Dated:  December  20. 1996. 
Bruce  C  Vladeck, 

Administmtor,  Health  Care  Financing 
Administration. 

Dated:  January  16. 1997. 

Donna  E.  Shalala. 

Secretory. 

(FR  Doa  97-11521  Filed  5-2-97;  8:45  ami 

BUJNQ  CODE  41»-«1-^ 
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Sli 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Proposed  Collection; 
Comment  Request;  National  Donor 
Research  and  Education  Study-ll 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart.  Lung,  and  Blood 
Institute  (NHLBI).  the  National 
Institutes  of  Health  (NIH).  will  publish 
periodic  simunaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
P9OP0SED  COLLECnON:  Title:  National 
Donor  Research  and  Education  Study-II. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  Information 
Collection:  This  study  is  the  second 
large  anonymous  mail  survey  to  be  sent 
to  a  random  sample  of  blood  donors  at 
five  blood  centers  participating  in  the 
Retrovirus  Epidemiology  Donor  Study 
(REDS).  In  addition  to  the  REDS  blood 
centers,  this  survey  wiU  also  be  sent  to 
a  sample  of  donors  in  selected  non- 
REDS  regions  that  utiUze  a  variety  of 
donor  incentives.  Study  results  will 
provide  data  for  monitoring  the  safety  of 
the  U.S.  blood  supply,  and  will  facilitate 
the  development,  evaluation  and 


refinement  of  educational,  recruitment 
and  qualification  strategies  for  U.S. 
blood  donors.  The  proposed  new  study 
will  update  and  extend  the  unique 
findings  obtained  in  the  first  blood 
donor  survey  so  as  to  minimize  the 
likelihood  that  donors  with  risk  factors 
for  transfusion-transmitted  diseases  will 
enter  the  blood  donor  pool.  There  is  a 
strong  likelihood  that,  like  the  first 
survey  effort,  the  resulting  findings  will 
be  directly  appUed  to  blood  banking 
operational  practice,  the  new  survey  is 
specifically  designed  to  obtain  data  on 
the  prevalence  and  impact  of  donor 
incentives  on  donor  retention  and  blood 
safety.  The  FDA  has  identified  this  as  a 
priority  area  for  investigation.  Other 
specific  objectives  of  this  sur/ey  are  to: 
(1)  Evaluate  donor  understanding  and 
acceptance,  and  the  safety  impact  of 
newly-changed  laboratory  and  donor 
screening  procedures  that  have  been 
implemented  since  the  previous  donor 
survey  study  (e.g..  removal  of  the 
confidential  unit  exclusion  "CUE" 
process  at  two  REDS  sites:  additional 
questions  about  Creutzfeldt-Jakob  and 
parasitic  diseases:  and  addition  of  HTV 
p24  antigen  testing):  (2)  Estimate  the 
efficacy,  safety  impact  and  donor 
acceptance  of  new  donor  screening 
procedures  that  are  anticipated  to  occur 
within  the  next  12-24  months  (e.g.. 
improved  CUE  procedures, 
implementaticm  of  computer-assisted 
donor  screening):  (3)  Provide  "pre-" 
(baseline)  and  "post-"  (evaluation) 


measures  for  new  donor  qualification 
procedures  expected  to  occur 
operationally  at  blood  centers  within 
the  time  period  of  study  including: 
deferral  for  intranasal  cocaine  use  in  the 
past  year;  modification  of  the  time 
period  for  sexual  risk  deferrals  from 
"since  1977"  to  within  the  past  12  (or 
24)  months:  clarification  of  wording 
regarding  sexual  contact  wjth  "at  risk" 
individuals:  and  addition  of  questions 
about  donating  primarily  for  the 
purpose  of  receiving  the  test  results  for 
the  AIDS  virus:  (4)  Assess  changes  in 
the  prevalence  and  characteristics  of 
donors  who  report  donating  for 
therapeutic  reasons  (e.g.,  those  with  iron 
storage  disease),  and  donors  who  report 
donating  primarily  to  receive  test  results 
for  the  AIDS  virus  as  a  result  of  the 
March  1996  implementation  of  HIV  p24 
antigen  testing:  (5)  Determine  the  extent 
to  which  active  donors  with  reactive 
tests  for  anti-  HBc  and  syphiUs  have 
increased  levels  of  behavioral  risks  that 
should  have  resulted  in  deferral;  (6) 
Meastue  the  extent  to  which 
seropositivity  for  current  syphilis 
screening  tests  predicts  a  recent  history 
of  diagnosed  syphilis:  and  (7)  Measure 
blood  donor  knowledge  of  infectious 
disease  risks  and  the  behavioral  factors 
that  should  defer  them  from  donating,  to 
identify  weaknesses  in  the  current 
donor  educational  process.  Frequency  of 
Response:  One-time  data  collection. 
Affected  Public:  Individuals. 


Type  o(  respondents 


Blood  Donofs 


Estimated 
numt)er  of  re- 
spondents 


77,000 


Estknated 
nunterot  re- 
sponses per 

respondent 


1 


Average  bur- 
den hours 
per  re- 
sponses 


.3333 


Estimated 
total  annual 
txjrden  hours 

requested 


25.664 


The  annualized  cost  to  respondents  is 
estimated  at:  $256,641  (based  on  $10  per 
hoiu-).  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/ or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  tised;  (3)  Ways  to  enhance 
the  quality,  utility,  and-clarity  of  the 
information  to  be  collected:  and  (4) 


Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  MFORMATKM  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  George  J.  Nemo. 
Group  Leader.  Transfusion  Medicine, 
Scientific  Research  Group,  Division  of 
Blood  Diseases  and  Resources,  NHLBI. 
NIH,  Two  Rockledge  Centre.  Suite 
10042,  6701  Rockledge  Drive,  MSC 
7950.  Bethesda,  MD  20892-7950.  or  call 
non-toll  free  number  (301)  435-0075  or 
e-mail  your  request,  including  your 


address  to: 
nemog@gwgate.nhlbi.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  7, 1997. 

Dated:  April  25, 1997. 
Shnla  E.  MeiTitt, 
Executive  Officer.  NHLBI. 
(FR  Doc.  97-11649  Filed  S-2-97:  8:45  am) 

MLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Proposed  Data 
Collection  Available  for  Public 
Comment  and  Recommendation;  Pilot 
Staidy  for  the  Johnston  County  ADHD 
Study:  Environmental,  Reproducthre 
and  Famlliai  Risk  Factors  for  Attention 
DeflciVHyperacttvity  Disorder 

In  compliance  withthe  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of£nvironmental 
Health  Sciences  (NIEHS)  wiU  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NIEHS  Project 
Clearance  Liaison,  at  (919)  541-5047. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

This  notice  regards  a  request  for 
emergency  OMB  processing  for  a  pilot 
study  for  a  proposed  project:  Pilot  Study 
for  the  Johnston  County  ADHD  Study: 
Environmental,  Reproductive  and 
Familial  Risk  Factors  for  Attention 
Defidt/Hyperactivity  Disorder  in 
accordance  with  5  CFR  1320.13  of  the 
OMB  guidelines.  We  are  requesting  for 
OMB  clearance  by  May  29, 1997.  Use  of 
normal  clearance  procedures  is 
reasonably  likely  to  prevent  or  disrupt 
the  collection  of  information  for  this 
pilot  study.  We  intend  to  submit  a 
regular  OMB  request  for  the  full  study 
in  October  1997,  in  anticipation  for 
beginning  data  coUecticm  for  the  study 
in  Febru^  1998. 

New— Proposed  Project:  Pilot  Study 
for  the  Johnston  County  ADHD  Study: 


Environmental,  Reproductive  and 
Familial  Risk  Factors  for  Attention 
Deficit/Hyperactivity  Disorder.  For  the 
pretest  we  plan  to  collect  data  from  18 
classes.  Teachers  will  use  a  brief 
symptom  checklist  to  screen  all  the 
children  in  their  class;  360  children  wrill 
be  screened  in  all.  We  will  conduct 
telephone  interviews  with  the  mothers 
of  children  identified  as  possible  cases 
and  a  15%  random  sample  of  control 
children.  If  children  meet  DSM-IV 
criteria  for  ADHD  after  both  screens 
they  will  be  considered  cases.  For  the 
pretest,  we  expect  there  will  be  15  cases 
and  35  contrt^.  The  primary 
hypotheses  of  the  study  are  that  preterm 
delivery  and  othm  r^iroductive  risk 
factors  increase  ride  of  ADHD  and 
childhood  leed  esqwcure  increases  risk 
of  ADHD.  The  data  collected  in  the 
pretest  will  allow  us  to  evaluate  subject 
recruitment  procedures,  evaluate  data 
collection  procedures,  and  provide 
initial  estimates  of  the  prevalence  of 
ADHD  in  this  pc^mlatifHi  which  will 
help  us  estimate  die  atatistical  power  of 
the  study  more  accurately  and  make 
adaptations  to  our  design  if  necessary. 


Type  of  wapondents 

Esiimatod 

Number  of 

respondents 

Estimated 

Number  of  re- 

aponses 

Average  Nunv 

berof 

responses  per 

respondent 

Average  bur- 
den hours  per 

Estimated  total 
burden  hours 

Teachers 

Molhers/guard»ns  — 

18 
63 

522 
189 

29 

3 

.18 
.53 

94 
100 

Total  Yearly  Burden:  194  hours. 


Direct  Comments  to  OMB:  Please  send 
written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  as  soon  as  possible  to  the 
Office  of  Management,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C  20503.  Attention: 
Desk  Officer  for  NIH. 

Dated:  April  22. 1997. 
CSiarles  Leaaun. 

Associate  Director  for  Management,  NIEHS. 
(FR  Doc.  97-11650  Filed  5-2-97;  8:45  am] 
SajJNQ  OOOC  414a41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  instltutas  of  Health 

Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meeting  of  the 
following  Special  Programs  Emphasis 
Panel  of  the  Office  of  the  Directpr. 
National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
pubUc  to  provide  a  forum  in  which 
individuals  from  Govwnment.  industry, 
and  voluntary  health  (»ganizations  work 
together  to  prepare  a  report  on  steps  to 
coordinate  rare  disease  research 
programs  within  existing  research  fimds 
and  resources.  This  repcHt  will  be 
submitted  to  the  Senate  Appropriations 
Committee. 

A  portion  of  the  meeting  on  May  28 
will  be  available  for  public  commoit 
Anyone  who  would  like  to  provide 
comments  at  this  meeting  should 
contact  the  Executive  Secretary  (Contact 
Person)  of  the  Advisory  Group  on  the 
Coordinatiea  of  Rare  Diseases  Research. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reason^le  accommodations,  should 


inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Adviaoiy  (koup  on  the 
Coordination  of  Ran  Diaaases  Research 

Dates  of  Meeting:  May  27-28. 1997 

Tune  of  Meeting:  May  27 — IHM  p.m.  May 
28 — 8:30  a.m. 

Place  of  Meeting:  May  27— Wilson  Hall. 
Shannon  Building,  Natiooal  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892:  May  2S-Hyatt  Regency 
Hotel,  1  Bethesda  Metro  Canter,  Bethesda. 
Maryland  20814. 

Agenda:  To  identity  the  Sallowing: 

•  Existing  approaches,  bairiers,  and  novel 
methods  of  resrarch  planning,  coordination, 
and  collaboration  of  research  initiatives; 

•  Strategies  that  will  remove  existing 
barriers  to  the  coordination  of  research; 

•  Methods  that  have  been  particularly 
effective  in  bridging  the  gap  betvreen  buic 
and  applied  or  dinical  research; 

•  The  extent  of  co-funding  or  sharing  of 
research  resources  in  the  public  and  private 
sectors  (What  mechanisms  could  be  utilized 
to  foster  more  co-funded  research  projects?); 
and 

•  Innovative  mechanisms  to  stimulate  the 
comtiination  of  research  on  rare  diseases. 


UMI 
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•  Contact  Person:  Dr.  Stephen  C.  Croft 
(Executive  Secretary),  Director,  Office  of  Rare 
Disease  Research,  National  Institutes  of 
Health.  Federal  Building,  Room  618.  7550 
Wisconsin  Avenue.  Bethesda,  MD  20892- 
9120.  Telephone:  (301)  402-4336,  Fax:  (301) 
402-0420. 

Dated:  April  28.  1997. 
La  Verne  Y.  Springfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-11647  Filed  5-2-97;  8:45  am] 
BH.UNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hoaltti 

National  H«art,  Lung,  and  Blood 
Instttuts;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart,  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  National  Heart.  Lung,  and 
Blood  Institute  Special  Emphasis  Panel  on 
Airway  Biology  and  Disease. 

Date:  June  4-5,  1997. 

Time:  7:00  p.m. 

Place:  Holiday  Iim  Chevy  Chase,  May&ir 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

Agenda:  To  review  concepts  in  the  Airway 
Biology  Diseases  Program  including  asthma, 
cystic  fibrosis,  chronic  obstructive  lung 
disease,  neurobiology  and  sleep,  and  their 
related  education  and  training  for  future 
research  directions  and  priorities. 

Contact  Person:  )ames  P.  Kiley,  Ph.D., 
NHLBI/ABDF,  T%ro  Roddedge  Center,  6701 
Rockledge  Drive.  Rm.  10018,  MSC  7952. 
Bethesda.  Maryland  20892.  (301)  435-0202. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  April  29,  1997. 
UVern  Y.  StringfieM. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-11643  Filed  5-2-97;  8:45  am) 

aiLUNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Heart,  Lung,  and  Blood 
Program  Project  Review  Committee. 

Date.  June  19-20. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Dr.  Jeffi«y  H.  Hurst. 
Scientific  Review  Administrator.  NHLBI/ 
Review  Branch,  6701  Rockledge  Drive.  Rra. 
7208.  Bethesda.  Maryland  20892.  (301)  435- 
0303. 

Purpose/ Agenda:  To  review  and  evaluate 
program  project  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  April  28, 1997. 
UVemeY.Stringfieid. 

Conunittee  Management  Officer,  NIH. 
(PR  Doc  97-11645  Filed  5-2-97;  8:45  am) 

BtLUNOCOOC  4140-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  2. 1997. 

Time:  8:30  a.m. 

Place:  River  Inn.  924  25th  Street  NW. 
Washington.  DC  20037. 


Contact  Person:  Salvador  H.  Cuellar, 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301, 443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Services 
Research  Review  Committee. 

Date:  June  3-June  4,  1997. 

Time:  8:30  a.m. 

Place:  River  Inn.  924  25th  Street  NW, 
Washington,  DC  20037. 

Contact  Person:  Gavin  T.  Willu}m, 
Parldawn.  Room  9C-18.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Clinical 
Psychopathology  Review  Committee. 

Date:  June  5-June  6. 1997. 

Time:  8:30  a.m. 

Place:  Barcelo  Washington  Hotel.  2121  P 
Street.  N.W.,  Washington,  DC  20037. 

Contact  Person:  Gavin  T.  Wilkom, 
Parldawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 44»- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Epidemiology  and  Genetics  Review 
Committee. 

Date:  June  9-June  10, 1997. 

rime.  8:30  a.m. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ave.,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Shirley  Williams, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Croup 
Treatment  Assessment  Review  Conunittee. 

Date:  June  »-June  10, 1997. 

rime:  8:30  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  N.W.,  Wasiiington,  DC  20037. 

Contact  Person:  Gavin  T.  Wilkom, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Violence 
and  Traumatic  Stress  Review  Conunittee. 

Dote.  June  11-June  12, 1997. 

Time:  8:30  a.m. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Sheri  L.  Schwartzback, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane. 
Roclcville,  MD  20857,  Telephone:  301.  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Mental 
Disorders  of  Aging  Review  Committee. 

Date:  June  12-June  13, 1997. 

rime;  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  Johnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301. 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Social 
and  Group  Processes  Review  Committee. 


Date:  June  12-June  13. 1997. 

Time:  9  a.m. 

Place:  Bethesda  Holiday  luu.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Rehana  A.  Chowdhury. 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Child/ 
Adolescent  Development,  Risk,  and 
Prevention  Review  Committee. 

Date:  June  12-June  13, 1997. 

Time:  9  a.m. 

I^ace:  The  Latham  Hotel  Georgetown,  3000 
M.  Street,  NW..  Washington.  DC  20007. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn. 
Room  9C-26.  5600  Fishers  Lane,  Rockville, 
MD  20857.  Telephone:  301.  443-6470. 

Committee  Name:  National  Institute  of 
MenUl  Health  Initial  Review  Group  Child 
Psychopathology  and  Treatment  Review 
Committee. 

Date:  June  12-June  13, 1997. 

Time:  8:30  a.m. 

Pface:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20614. 

Contact  Person:  Richard  Johnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301. 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Clinical 
Neuroscience  and  Biological 
Psychopathology  Review  Conunittee. 

Date:  June  17-June  19, 1997. 

Time:  9  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle,  NW..  Washington.  DC 
20037. 

Contact  Person:  Maureen  L.  Eister, 
Paridawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
3936. 

Committee  Name:  National  Institute  of 
MenUl  Health  Initial  Review  Croup  Health 
Behavior  and  Prevention  Review  Cranmittee. 

Date:  June  17-June  18. 1997. 

rime:  8:30  a.m. 

Place:  Embassy  Suites.  4300  Military  Road, 
NW..  Washington.  DC  20015. 

Contact  Person:  Monica  F.  Woodfork, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 

Cbnunittee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Cognitive  Ftu>ctional  Neuroscience  Review 
Committee. 

Date:  Jime  19-June  20, 1997. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Qrcle,  NW.,  Washington.  DC 
20037. 

Contact  Person:  Shirley  H.  Maltz. 
Parklawn.  Room  9-101,  5600  Fishers  Lane. 
Rockville.  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Perception  and  Cognition  Review  Committee. 

Dote:  June  19-June  20, 1997. 
Time:  9  a.m. 

Place:  Latham  Hotel.  3000  M  Street.  NW.. 
Washington,  DC  20007. 


Contact  Person:  Regina  M.  Thomas, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Mental 
Health  AIDS  and  Immimology  Review 
Committee — 1. 
Date:  June  20, 1997. 
TioK:  8:30  a.m. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Wasiiington,  DC 
20037. 

Contact  Person:  Regina  M.  Thomas, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Psychobiology,  Behavior,  and  Neuroscience 
Review  Committee. 

Date:  Jime  23-Jtme  24, 1997. 

Time:  8  a.m. 

Mace:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Perton:  Deborah  A.  DeMasse, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Molecular.  Cellular,  and  Developmental 
Neurobiology  Review  Committee. 

Date:  June  23-June  24, 1997. 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Donna  Ricketts.  Parklawn. 
Room  9-101,  5600  Fishers  Lane,  Rockville. 
MD  20857,  Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Neuropharmacology  and  Neurochemistiy 
Review  Committee. 

Date:  June  26-June  27, 1997. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Iim.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101.  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Mental 
Health  AIDS  and  Immunology  Review 
Committee^2. 

Date:  June  30. 1997. 

rime:  8:30  a.m. 

Place:  The  George  Washington  University 
Inn.  824  New  Hampshire  Avenue,  N.W.. 
Washington,  DC  20037. 

Contact  Person:  Rehana  A.  Chowdhury. 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301. 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Mental 
Health  Small  Business  Research  Review 
Conunittee. 

Date:  June  30-July  1. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.  Chevy  Chase.  MD  20815. 

Contact  Person:  Yolanda  M.  White, 
Parklawm.  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301. 443- 
1367. 


CoaunittBe  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Clinical 
Centers  and  Special  Proiectt  Review 
Committee. 

Date:  July  7. 1997. 
Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  W.  Gragory  Zimmerman, 
Parklawn,  Room  9C-18.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Qinical 
Centers  and  Special  Projects  Review 
Committee. 

Date:  July  8, 1M7. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Betliasda,  One 
Bethesda  Metro  Cental,  Bethesda,  MD  20814. 

Contact  Person:  W.  Gfegory  Zimmerman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20657,  Telephone:  301. 443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Initial  Review  Group  Qinical 
Centers  and  Special  Proiects  Review 
Committee. 

Date:  July  9. 1997. 

Time:  8:30  a.m. 

I^ace:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  W.  Gregory  Zimmerman. 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301.  443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Empliasis  Panel. 

D0te:Julyl5, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Ave.  Chevy  Chase.  MD  20815. 

Contact  Person:  Jean  K.  Paddock. 
Parklavra.  Room  9G-18.  5600  Fishers  Lane, 
Rockville,  MD  20657,  Telephone:  301, 443- 
4868. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  S52b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  AppUcations  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/cw  proposals,  the 
disclosure  of  which  would  ccHistitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93J81, 93.282) 

Dated:  April  29. 1997. 
UVeine  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-11640  Filed  5-2-97;  8:45  am) 
BKJJNQ  OOOE  414ft-ei-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pxirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  on  Alcohol  Abuse  and 
AlcohoUsm. 

The  meeting  will  be  open  to  the 
public,  only  for  the  time  period 
indicated,  to  discuss  administrative 
details  or  other  issues  relating  to 
committee  activities  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Ida  Nestorio  at  301-443-4376. 

The  meeting  will  be  closed  to  the 
public,  as  indicated  below,  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.C.  and 
section  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion,  and  evaluation 
of  individual  programs  and  projects 
conducted  by  the  National  Institute  of 
Alcohol  Abuse  and  Alcoholism, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
productivity  of  individual  staff 
scientists,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from  Ms.  Ida  Nestorio, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  6000  Executive  Blvd.,  Suite 
409,  Bethesda,  MD  20892-7003. 
Telephone:  301-443-4376. 

Other  information  pertaining  to  the 
meeting  can  be  obtained  from  the 
Executive  Secretary. 

Same  of  Committee:  Board  of  Scientific 
Counselors,  NIAAA. 

Executive  Secretary:  Theodore  Colbum. 
Ph.D..  9000  Rockville  Pike.  Building  31— 
MSC  2088,  Room  1B58.  Bethesda.  MD 
20892-2088,  301-402-1226. 

Date  of  Meeting:  June  12-13. 1997. 

Place  of  Meeting:  Flow  Building.  12501 
Washington  Avenue.  Rockville,  MD  20852. 

Open:  June  12.  7:30  a.m.  to  S:00  a.m. 

Agenda:  Disctission  of  administrative 
details  and  other  issues  related  to 
management  of  intramural  program  research. 

Closed:  June  12,  8:00  a.m.  to  recess;  Jime 
13,  8:00  a.m.  to  adjournment. 

Agenda:  Review  and  evaluation  of 
intramural  research  projects  of  the  lalmratory 
of  membrane  biochemistry  and  biophysics. 


Dated:  April  29, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  97-11641  Filed  5-2-97;  8:45  am] 

MLUNQ  OOK  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Mlcrot>iology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  Jime  5-6, 1997  at  the 
Washington  National  Airpoit  Hilton, 
Charleston  1  Room,  2399  Jefferson  Davis 
Highway,  Arlington,  Virginia. 

The  meeting  will  be  open  to  the 
public  fit>m  9  a.m.  to  10  a.m.  on  Jtine 
5.  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4}  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  10  a.m.  until 
recess  on  Jime  5,  and  from  10  a.m.  imtil 
adjoiunment  on  June  6.  These 
appUcations,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  conunerdal  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
appUcations  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building.  Room  3C26,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna,  Scientific  Review 
Administrator.  Microbiology  and 
Infectious  Diseases  Research  Committee, 


NIAID,  NIH,  Soler  Building,  Room 
4C21,  Rockville,  Maryland  20892, 
telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  93.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  April  29,  1997. 
La  Vane  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11642  Filed  5-2-97;  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Enviroiunental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  Oncogene  Analysis  for 
Epidemiologic  Studies  (Telephone 
Conference  Call). 

Dale:  May  8, 1997. 

T/me.  1:00  P.M. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  17,  Room  1713, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Dr.  John  Braun,  National 
Institute  of  Enviroiunental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park.  NC 
27709,  (919)  541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Chromosome-Specific  Probes 
for  Non-Human  Mammals  (Telephone 
Conference  Call). 

Date:  May  14. 1997. 

T/me.  1:00  P.M. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  17,  Room- 1713. 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Dr.  John  Braun,  National 
Institute  of  Enviroiunental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  these  ifaeetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  contract  review  and  funding 
cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c){6), 
Title  5  U.S.C.  Grant  applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 


concerning  individiials  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicoiogical  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  April  28, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11644  Filed  5-2-97;  8:45  am) 

BIUJNG  CODE  414<M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council 

Piusuant  to  Public  Law  92-483, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Hiunan  Development  Council  on  Jime 
2-3, 1997.  The  meeting  will  be  held  in 
Building  31,  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  of  the 
Subcommittee  on  Plaiming  and  Policy 
will  be  open  on  June  2.  The 
Subcommittee  meeting  will  be  held  in 
Building  31,  Room  2A03,  from  8:00  a.m. 
to  9:30  a.m.  to  discuss  program  plans 
and  the  agenda  for  the  next  Council 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  Council  meeting  will  be  open  to 
the  public  on  Jime  2  fit>m  10:00  a.m. 
until  5:30  p.m.  The  agenda  includes  a 
report  by  the  Director,  NICHD,  a  report 
by  the  Division  of  Epidemiology, 
Statistics  and  Prevention  Research,  a 
presentation  by  the  Director,  Division  of 
Research  Grants,  and  other  business  of 
Council.  The  meeting  will  be  oi}en  on 
June  3  upon  completion  of  applications 
at  approximately  1:00  p.m.  to 
adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4),  and 
552b(c)(6),  Title  5,  United  States  Code 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  of  the  full  Council  will  be 
closed  to  the  public  on  June  3  frtim  8:00 
a.m.  to  approximately  1:00  p.m.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 


commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Executive 
Secretary,  NACHHD  Council,  6100 
Executive  Boulevard,  Room  5E03, 
National  Institutes  of  Health,  Rockville, 
Maryland  20852,  Area  Code  (301)  594- 
7232,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  the  open  session  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research 
and  93.865,  Research  for  Mothers  and 
Children,  National  Institute  of  Health) 

Dated:  April  28, 1997. 
LaVeme  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-11646  Filed  5-2-97;  8:45  am] 

BILUNG  CODE  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grant 
Review  Committee,  Subcommittee  D. 

Dote:Junel3, 1997. 

rime:  8:00  a.m.-Adjoumment 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Avenue,  N.W.,  Washington,  D.C. 
20036. 

Contact  Person:  Ann  A.  Hagan,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  Room  6AS-37F,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892-6600. 
Phone:  301-594-8886. 

Purpose/ Agenda:  To  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grant 
Review  Committee.  Subcommittee  B. 

Dote:June2. 1997. 

Time:  8:00  a.m.-AdjoununenL 

Place:  Chevy  Chase  Pavilion,  5335 
Wisconsin  Avenue,  N.W.,  Washington,  D.C 
20015. 

Contact  Person:  Ned  Feder.  M.D.,  Scientific 
Review  Administrator,  Natcher  Building. 


Room  6AS-25S,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600.  Phone: 
301-594-8890. 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Diabetes  and 
Kidney  Diseases  Special  Grant  Review 
Committee.  Sul>cominittee  C. 

Date:  June  26-27. 1997. 

rime:  8:30  a.m.-Adjoumment. 

Place:  Renaissance  Mayflower  Hotel.  1127 
Connecticut  Avenue,  N.W.,  Washington.  D.C 
20036. 

Contact  Person:  Daniel  Matsumoto,  Ph.  D.. 
Scientific  Review  Administrator,  Natcher 
Building.  Room  6AS-37B,  National  Institutes 
of  Health.  Bethesda,  Maryland  20892-6600, 
Phone:  301-594-8894. 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  5S2b(c)(4)  and  552b(c)(6).  Tide  5, 
U.S.C.  Applications  and/or  proposals  and 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the  _ 
applications  and/or  prop>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  April  28, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11648  Filed  5-2-97;  8:45  am] 
BIUJNG  COOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  AtMJse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  May. 

A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison. 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 


.-.  J.  -i.k-     ^-^*. 
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financial  information  about  an 
individual's  proposal.  This  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  firom 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3),(4),  and  (6)  and 
5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Dates:  May  5, 1997 

Place:  Holiday  Inn— Chevy  Chase,  Terrace 
Ballroom,  5520  Wisconsin  Avenue.  Chevy 
Chase.  MD  20815. 

Closed:  May  5. 1997  8:30  a.m.— 5:00  p.m. 

Contact:  Pamela  C.  Roddy.  PhD..  17-89, 
Parkidwn  Building.  Telephone:  (301)  443- 
1001  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  April  29.  1997. 
)eri  Lipov, 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc.  97-11592  Filed  5-2-97;  8:45  am] 

B1UJNO  COOC  41«2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctet  Na  FR-4200-N-67] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Developing.  HUD. 


ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  July  7, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  E.  Jones, 
Department  of  Housing  &  Urban 
Development,  451  7th  Street,  SW,  Room 
7230,  Washington,  DC  20410. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gloria  Montgomery,  Office  of  Special 
Needs  Assistance  Programs,  Room  7258, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-1226. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Pa(>erwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
frx>m  members  of  the  public  and  a^ected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 


estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

77f7e  of  Proposal:  Innovative  Project 
Funding,  Innovative  Homeless  Initiative 
Demonstration  Program  Progress  Report. 

OMB  Control  Number,  if  applicable: 
2506-0147. 

Description  of  the  need  for  the 
information  and  proposed  use:  Annual 
Progress  Reports  will  be  completed  at 
the  end  of  each  program  year  by  State 
and  local  government  and  nonprofit 
organizations  who  have  received 
funding  bora  HUD  under  the  Innovative 
Homeless  Initiative  Demonstration 
program.  Grant  recipients  who  have 
been  approved  for  less  than  12  months 
are  to  submit  a  final  progress  report. 
These  reports  to  HUD  will  provide 
information  necessary  for  program 
monitoring  and  evaluation. 

Agency  form  numbers,  if  applicable: 

Members  of  affected  public:  States, 
units  of  local  government,  not-for-profit 
institutions. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Status  of  the  proposed  information 
collection: 


Activity 


Record  Keep«ng  .... 
Report  Preparation 


Number  of 
respondents 


48 
48 


Frequency 

of  re- 
sponses 
(annually) 


Hours  per 
response 


45 
20 


Burden 
lK>urs 


2.160 
960 


Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  USC  Chapter  35, 
as  amended. 

Dated:  April  23, 1997. 
Jacqnie  LawJog, 

General  Deputy.  Assistant  Secretary. 
[FR  Doc.  97-11531  Filed  5-2-97;  8:45  am] 
■LUNG  OOOC  4210-2»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodiat  No.  FR-4200-N-S8] 

Notico  Of  Proposed  Infonnation 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  July  7. 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development.  451 — 
7th  Street,  SW,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 


Barbara  D.  Hunter,  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  vtrill  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
afi^ecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Definition  of 
Income,  Rents  and  Recertification  of 
Family  Income  for  the  Rent 
Supplement,  Section  236  and  Section  8 
Special  Allocation  Programs. 

OMB  Control  Number:  2502-0352. 

Description  of  the  need  for  the 
information  and  proposed  use.-"  Utility  ~ 
rates,  tenants,  eligibility  determinations, 
Fair  Market  rental  rates,  subsidies — 
When  approval  of  a  utility  rate  change 
would  result  in  a  cumulative  increase  of 
10  percent  or  more  in  the  most  recently 
approved  utility  allowances,  the  project 
owner  must  advise  the  Secretary  and 
request  of  new  utility  allowances. 

Agency  form  numbers:  None 
applicable. 

Members  of  affected  public: 
Businesses  or  other  for-profit  state  or 
local  government,  non-profit 
institutions. 

An  estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  is  '/z,  the  number  of 
respondents  is  1,200,  frequency  of 
response  is  1 ,  and  the  hours  of  response 
is  600. 

Status  of  the  proposed  information 
collection:  £.xtension  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  Chapter  35. 
as  amended. 


Dated:  April  28, 1997. 
Nicolas  P.  Rstsinas, 

A/S  Secretary  for  Housing-Federal  Housing 

Commissioner. 

[FR  Doc.  97-11532  Filed  5-2-97;  8:45  am) 

BILUNQ  COOE  4210-Z7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-^ 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HyD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due:  June  7. 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development. 
451  7th  Street,  SW,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Goering,  Office  of  Policy 
Development  and  Research — telephone 
(202)  708-3700  Extension  131  (this  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
&t>m  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (Ij  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
infonnation  on  those  who  are  to 


respond;  including  through  the  use  of 
appropriate  automated  collection 
tediniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Extension  of  the 
Moving  to  Opportunity  (MTO) 
Demonstration  data  collection  forms 
(OMB  Clearance  Number  2528-161. 
Expires  6/97). 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  The 
iniormation  is  being  collected  to 
establish  this  research  demonstration 
and  to  fulfill  the  reporting  requirements 
mandated  by  Congress,  including  the 
number  of  families  served,  short-  and 
long-term  effects  of  MTO  program 
participation  on  families,  post 
comparison  to  regular  Section  8 
operations,  and  information  on  the 
types  of  counseling  services  provided. 
The  forms  are  currently  in  use  imder 
OMB  clearance  number  2528-161, 
expiration  date  June  1997.  This  request 
is  for  an  extension  of  clearance,  which 
is  made  necessary  by  a  slower  pace  of 
lease-up  than  anticipated  and  by  the 
addition  famiUes  to  the  program. 

This  data  collection  is  being  done  to 
assist  the  Department  in  providing 
congressionally  mandated  reports  on  the 
long-term  effects  of  providing  assistance 
to  low-income  families  living  in  assisted 
housing  to  move  out  of  the  high  poverty 
areas  of  central  cities. 

Members  of  affected  public. 
Respondents  for  this  continued  data 
collection  effort  include  new 
participants  in  the  Moving  to 
Opportunity  Demonstration,  as  well  as 
staff  of  public  housing  authorities  and 
nonprofit  organizations  participating  in 
the  demonstration.  We  estimate  that 
2.110  people  will  apply  for  MTO  during 
the  period  July  1997  tlutiugh  the  end  of 
the  demonstration. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  We  estimate  2.110 
new  MTO  applicants  and  extended  use 
of  the  forms  being  completed  by  PHA 
and  NPO  staff.  See  Exhibit  1  for  details. 
Note  that  total  burden  for  applicants 
will  remain  within  the  original 
estimates  (dated  April  1994).  However, 
total  burden  for  PHA  and  NPO  staff  will 
exceed  original  estimates  due  to  the 
longer  demonstration  period. 

■UMQ  OOOE  4t1»-«2-M 
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Estimated  Respondent  Burden 
(Through  Jane  30, 1997) 


Form 

RespoDdeat 

Number  or 
Respondents 

(See  notes) 

Time  to 
complete 
(in 
minutes) 

Frequency 

Tolal 
Burden 

Enrollment 
Form 

Eligible  MTO  applicants 

4^49 

5  minutes 

iper 
respondent 

354  hours 

Participant 

Baseline 

Survey 

•  Experimental  groop 

•  Section  8  control  group 

•  In-place  control  group 

4^9 

40  minutes 

Ipcr 
respondent 

2,833  hours 

Participant 
Counseling 
Contact  Log 

NPOnaff 

5 

optional 

20  hours 

ipcr 
month 

3,180  hours 

Landlord 
Oatreadi 
Log 

NPO  staff 

5 

8  hours 

Iper 
mcnth 

1,200  hours 

Program 
Cost  Forms 

NPO  staff 
PHA  staff 

5 
5 

4hoars 

leach  per 
NPO,  PHA 
per  month 

516  hours 

Participant 

Tracking 

Forms 

PHAstaff 
NPO  staff 

5 
5 

40  hours 

leadiper 
NPO.  PHA 
per  month 

6j600  hours 

Estimated  Fntnre  Bardea 


'- 

.^ 

Nsmtii  af 
(See  notes) 

Tiawto 

(la 
minutes) 

nci|uco^ 

Tocri 

Earcrilment 
Form 

Eligible  NTTO  applicaatt 

2.110 

5  minutes 

iper 
tespoaOenx 

176  hours 

Baseline 
Sarvef 

2410 

40  minutes 

ipex 
respondeat 

M07  hours 

•  lapenmeaiai  group 

•  Section  8  contrcrf  group 

•  la-plaoe  ooatnrf  groiq> 

Oounsdiag 
Contact  Log 

NPO  staff 

4 

20hoan 

iper 
month 

840  hoots 

LawQord 
Ootieach 
Log 

NPO  staff 

4 

Shoan 

iper 

■OBth 

336hoan 

Program 
Coit  Forms 

NPO  staff 
PHAstaff 

1 
0 

4houn 

iper 
month 

12  hoots 

IL 


ParticqMnt 

ThK^ing 

Forms 


Re^oodent 


PHAstaff 
NPO  staff 


NnmhiT  of 
Respondents 
(See  notes) 


4 
4 


(in 
minutes) 


40  hours 


leadiper 
NPO,  PHA 
per  month 


Tolal 


1,680  hones 


NOTES:  Figures  through  6^30/97  indude  actual  data  tfartx^h  3/31/97  phis  "oHm^t^  activity  4/1  • 
6/30/97. 

Estimated  future  burden  aaaumea  sites  end  opentioDS  as  pbniied  (LA  9/30/98;  Boatoo, 
Ouc^o,  New  Yovk  (Sty  12/1/97). 


Status  of  the  proposed  information 
collection:  Ongoing  under  existing 
approval  throuygh  June  1997,  and 
continued  pending  extended  OMB 
approval  through  June  2000. 

Anthority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  April  23, 1997. 
MidiMl  A.  Stegnan. 
Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 
(FR  Doc.  97-11533  Filed  5-2-97;  8:45  am] 

MLUNQ  COOE  4210-tt-C 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4182-N-Oq 

Fiacai  YaarlMT  Notice  of  Fundhtg 
AvaUabUKy  for  Continuum  of  Cara 
Hontelaas  Asaistanca;  Supportiwa 
Houaing  Program  (SliP);  Shaltar  Phia 
Cara  (S+C);  Sac  8  Moderate 
RefiabHRation  Singto  Room 
OccupancyProgram  for  Honieleas 
Indivlduaia  (SRO) 

AQBICY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development.  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA);  Notice  of  extension  of 

deadline. 

summary:  On  April  8. 1997  (62  FT( 
17024),  HUD  published  a  notice 
announcing  the  availability  of  fiscal 
year  (FY)  1997  funding  for  three  of  its 
programs  which  assist  communities  in 
combatting  homelessness.  The  three 
programs  are:  (1)  Supportive  Housing: 
(2)  Shelter  Pltis  Care;  and  (3)  Section  8 
Moderate  Rehabilitation  for  Single 
Room  Occupancy  Dwellings  for 
Homeless  Individuals. 

The  April  8, 1997  NOFA  provided  for 
an  application  deadline  of  July  8, 1997. 


This  notice  extends  the  application 
deadline  to  July  31, 1997.  Because  the 
FY  1997  NOFA  for  Continuum  of  Care 
Homeless  Assistance  introduced  new 
procedures  for  awarding  project  renewal 
funds,  HUD  determined  Uiat  these  new 
procedures  may  necessitate,  in  certain 
communities,  additional  time  for  re- 
analyzing the  gaps  that  exist  in 
continuum  of  care  systems  within  the 
communities,  and  for  reformulating 
plans  and  priorities  for  how  best  to  fiU 
those  gaps.  The  extension  of  the 
appUcation  deadline  to  July  31, 1997  is 
the  only  change  made  by  this  notice  to 
the  April  8. 1997  NOFA. 

This  notice  also  announces  the  OMB 
approval  number  for  the  information 
coUection  requirements  contained  in  the 
April  8, 1997  NOFA. 
DEAOUNE  DATES:  Applications  Delivered. 
Applications  are  due  before  midnight  on 
fuly31,1997. 

Before  and  on  the  deadline  date,  and 
during  normal  business  hours  (up  to 
6:00  pm)  completed  applicati(ms  %vill  be 
accept^  at  the  Office  of  Special  Needs 
Assistance  Programs  (Room  7270)  in 
Washington  at  the  address  below. 

On  the  deadline  date  and  after  normal 
business  hours  (after  6:00  pm),  hand- 
carried  appUcations  will  faie  received  at 
the  South  Lobby  of  the  Department  of 
Housing  and  Urban  Development  at  the 
address  below.  HUD  will  treat  as 
ineUgible  for  consideration  deUvered 
applications  that  are  received  after  that 
deadline. 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  fufy  31, 
1997,  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

Applications  Sent  by  Overnight 
Delivery.  Overnight  delivery  items  will 
be  considered  timely  filed  if  received 
before  or  on  fuly  31, 1997,  or  upon 
submission  of  documentary  evidence 


that  they  were  placed  in  transit  with  the 
overnight  delivery  service  by  no  later 
than/u7y31,  1997. 

No  facsimile  (FAX).  Applications  may 
not  be  sent  by  FAX. 

Copies  of  Applications  to  Field 
Offices.  Two  copies  of  the  appUcation 
must  also  be  sent  to  the  HUD  Field 
Office  serving  the  State  in  which  the 
applicant's  projects  are  located.  Field 
office  copies  must  be  received  by  the 
appUcation  deadline  as  well,  but  a 
determination  that  an  application  Mras 
received  on  time  wiU  be  made  solely  on 
receipt  of  the  application  at  HUD 
Headquarters  in  Washington.  All  three 
copies  may  be  used  in  reviewing  the 
appUcation. 

SUPPlfMENTARY  MPORMATKM: 

Paperwork  Reductian  Act  StatnieBt 

The  informaticm  coUection 
requirements  contained  in  this  notice 
have  been  apprtnred  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworic  Reduction  Act  of  1995 
(42  U.S.C.  3501-3520).  and  assigned 
OMB  approval  niunber  2506-0112.  An 
agfflicy  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  the 
coUection  displays  a  vaUd  control 
number. 

April  8. 1997  NOFA  and  ExteasioB  of 
ApplicatioB  Deadline 

On  April  8, 1997  (62  FR  17024).  HUD 
published  a  notice  announcing  the 
availabiUty  of  fiscal  year  (FY)  1997 
funding  for  three  of  its  programs  which 
assist  commimities  in  combatting 
homelessness.  The  three  programs  are: 
(1)  Supportive  Housing;  (2)  Shelter  Plus 
Care;  and  (3)  Section  8  Moderate 
RehabiUtation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals. 

The  April  8, 1997  NOFA  provided  for 
an  appUcation  deadline  of  July  8, 1997. 
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This  notice  extends  the  application 
deadline  to  July  31. 1997.  Because  the 
FY  1997  NOFA  for  Continuum  of  Care 
Homeless  Assistance  introduced  new 
procedures  for  awarding  project  renewal 
funds,  HUD  determined  that  these  new 
procedures  may  necessitate,  in  certain 
communities,  additional  time  for  re- 
analyzing the  gaps  that  exist  in 
continuvun  of  care  systems  within  the 
communities,  and  for  reformulating 
plans  and  priorities  for  how  best  to  fill 
those  gaps.  The  extension  of  the 
application  deadline  to  July  31. 1997  is 
the  only  change  made  by  this  notice  to 
the  April  8, 1997  NOFA. 

Dated:  April  28. 1997. 
|aa|uii  Lawiag. 

General  Deputy  Assistant  Secretary  for 
Ckimmunity  Planning  and  Development. 
i¥K  Doc  97-11620  Filed  5-2-97;  8:45  am] 


DEPAFUMENT  OF  THE  INTERIOR 

Fish  and  Wlkllfa  Service 

Pally  Amendment  to  ttte  Flst>ennen's 
Protective  Act;  Petition  for 
CertHlcation  of  the  Republic  of  Korea; 
Conaervation  of  Bears 

AGENCY:  Fish  and  Wildlifie  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  On  February  7,  1997.  the 
Department  of  the  Interior  received  a 
petition  to  certify  the  RepubUc  of  Korea 
("South  Korea")  under  the  Felly 
Amendment  to  the  Fishermen's 
Protective  Act  for  undermining  the 
effectiveness  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  The  petition  asserts  that:  (1) 
The  Republic  of  Korea  is  the  world's 
primary  consumer  of  bear  parts  and  its 
nationals  are  the  most  active  in  illegal 
trade  in  bear  parts:  (2)  Illegally  imp>orted 
bear  gall  bladder  is  widely  available  in 
the  Republic  of  Korea;  (3)  Republic  of 
Korea  authorities  have  failed  to  take 
measures  to  suppress  the  illegal  trade  in 
bears  and  bear  parts;  (4)  The  Republic 
of  Korea's  domestic  legislation  does  not 
adequately  implement  CITES;  and  (5) 
Despite  having  acceded  to  QTES  in 
1993.  the  Republic  of  Korea  has  failed 
to  implement  CITES.  This  notice 
requests  comments  and  information 
from  the  public  on  the  following: 
Existence  of  poaching,  taking, 
smuggling,  and  trade  in  bears  and  bear 
parts  by  Republic  of  Korea  nationals; 
whether  or  not  actions  by  Republic  of 
Korea  nationals  are  undermining  the 
effectiveness  of  CITES;  any  illegal  trade 


in  bears  and  bear  parts  by  nationals  of 
other  countries:  and  any  measures  taken 
by  the  Republic  of  Korea  to  implement 
QTES  with  respect  to  trade  in  bears  and 
bear  parts.  This  information  will  be 
taken  into  account  by  the  Service  in 
determining  what  recommendations  it 
should  make  to  the  Secretary  of  the 
Interior  on  the  disposition  of  the 
petition. 

DATES:  The  Fish  and  Wildlife  Service 
will  consider  written  information  and 
comments  on  these  issues  received  by 
August  4, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director,  U.S.  Fish  and  WildUfe 
Service,  c/o  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
420C,  Arlington.  VA  22203.  Comments 
may  also  be  sent  via  fax  to:  (703)  358- 
2280. 

FOR  FURTHER  MF0RMATK3N  CONTACT:  Dr. 
Susan  S.  Lieberman  or  Theodora 
Greanias.  U.S.  Fish  and  Wildliie 
Service,  Office  of  Management 
Authority,  telephone  (703)  358-2093. 

SUPP1.EMENTARY  INFORMATION: 

Electronic  Access  and  Filing  Address: 
R90MA_aTES«mail.fws.gov. 

Backgroimd 

On  February  7. 1997,  the  Department 
of  the  Interior  received  a  petition  to 
certify  the  Republic  of  Korea  ("South 
Korea")  under  the  Felly  Amendment  to 
the  Fishermen's  Protective  Act  for 
undermining  the  effectiveness  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  U.S.  Fish  and 
WildUfe  Service  (Service)  is  the  lead 
agency  in  the  Department  of  the  Interior 
responsible  for  implementation  of 
QTES.  The  Pelly  Amendment  to  the 
Fishermen's  Protective  Act  of  1967,  22 
U.S.C  1978(a)(2).  provides  that  the 
Secretary  of  the  Interior  shall  make  a 
certification  to  the  President  if  he 
determines  that  nationals  of  a  foreign 
country,  directly  or  indirectly,  are 
engaged  in  trade  or  taking  which 
diminishes  the  effectiveness  of  any 
international  program  for  the 
conservation  of  endangered  or 
threatened  species.  CITES,  a  multi- 
lateral convention  to  regulate 
international  wildlifie  trade,  is  such  a 
program. 

Tne  Februarj'  7, 1997  petition 
(petition)  was  submitted  by  Sierra  Club 
Legal  Defense  Fimd  on  behalf  of  four 
organizations.  The  petition  asserts  the 
following:  (1)  RepubUc  of  Korea 
nationals  are  engaging  in  the  illegal 
trade  in  and  taking  of  bears  and  bear 
parts  in  many  areas  of  the  world;  (2) 
Pharmacies  and  traditional  medicine 


stores  in  the  RepubUc  of  Korea  continue 
to  obtain  and  openly  offer  bear  gall 
bladder  from  oUier  nations'  Appendix  I 
bear  species,  in  direct  violation  of 
CITES  trade  restrictions;  (3)  Even  the 
few  bear  gall  bladders  that  pass  through 
official  channels  in  the  RepubUc  of 
Korea  are  not  traded  in  accordance  with 
CITES;  (4)  The  government  has  failed  to 
seize  bear  gall  bladder  or  prosecute  bear 
gall  bladder  smuggUng  in  the  RepubUc 
of  Korea:  (5)  Republic  of  Korea  officials 
charged  with  policing  the  trade  are 
alleged  to  be  benefiting  from  its 
continuation:  (6)  Republic  of  Korea 
domestic  legislation  implementing 
QTES  is  inadequate  and  has  not  been 
bolstered  by  the  creation  or  training  of 
wildUfe  enforcement  authorities, 
crackdowns  on  illegal  trade,  or  pubUc 
education  campaigns:  (7)  Since  their 
own  bear  population  has  been  all  but 
destroyed.  Republic  of  Korea  nationals 
regularly  travel  to  China,  Sri  Lanka, 
Ecuador,  Viet  Nam,  Thailand,  Russia, 
Canada,  and  the  United  States  to  buy 
bear  gall  bladders;  (8)  Qtizens  of  the 
RepubUc  of  Korea  engage  in  extensive 
trading  in  Appendix  I  bears  in  direct 
violation  of  the  protective  provisions  of 
QTES;  (9)  In  violation  of  domestic  laws 
of  range  countries,  RepubUc  of  Korea 
nationals  continue  to  buy,  sell  and 
smuggle  large  numbers  of  Appendix  n 
bear  parts,  and  have  been  involved  in 
the  majority  of  cases  of  illegal  bear  gall 
trade  in  North  America;  and  (10) 
Despite  its  accession  to  QTES  in  July 
1993,  the  RepubUc  of  Korea  has 
undermined  and  continues  to 
undermine  QTES  with  respect  to  trade 
in  bears  and  bear  parts. 

All  bear  species  are  Usted  in  either 
QTES  Appendix  I  or  D,  which  means 
they  are  either  threatened  with 
extinction  (Appendix  I),  or  may  become 
so  imless  their  trade  is  subject  to  strict 
regulation  (Appendix  n).  In  the  case  of 
Appendix  I  species,  all  primarily 
commercial  trade  is  in  violation  of  the 
Convention.  Commercial  trade  in 
Appendix  II  species  is  aUowed  only  if 
a  permit  is  issued  attesting  that  the  trade 
is  not  detrimental  to  the  species' 
survival  in  the  wild  and  that  the 
specimens  were  lawfully  obtained.  Law 
enforcement  efforts  are  hindered  by  the 
fact  that  no  forensic  methodology  exists 
to  distinguish  between  Appendix  I  and 
Appendix  II  bear  viscera,  including  gall 
bladders.  This  creates  an  opening  for  the 
laundering  of  Appendix  I  bear  parts, 
which  undermines  CITES  enforcement. 

Worldwide,  bear  populations  are  at 
risk  due  to  habitat  loss,  coupled  with  a 
vigorous,  mostly  illegal  trade  in  bears 
and  bear  parts  driven  largely  by  the 
demand  for  traditional  medicinals, 
especially  those  containing  bear  bile. 


Bear  gall  bladders  and  bile  are  among 
the  most  coveted  ingredients  in 
traditional  Asian  medicine.  To  address 
this  situation,  QTES  member  countries 
focussed  on  the  bear  trade  during  recent 
meetings  of  the  Animals  Committee  and 
Standing  Committee.  At  its  September 
1996  meeting  in  the  Czech  RepubUc,  the 
Animals  Committee  adopted  a  decision 
regarding  the  continued  illegal  trade  in 
bear  parts  and  derivatives,  to  direct  the 
QTE$  Secretariat  to  request  certain 
inforination  from  range  States  of  bears 
and  from  countries  of  import,  re-export, 
and  consumption  of  bear  parts  and 
derivatives.  The  Standing  Committee 
subsequently  agreed  to  accept  the 
recommendation  of  the  Animals 
Committee,  and  referred  it  to  the  QTES 
Secretariat  for  action.  The  Secretarial 
issued  a  Notification  to  the  Parties  (No.. 
946)  requesting  that  all  range  states 
supply  aU  available  information  on  the 
status  of  their  wild  bear  populations, 
trade  threats,  and  legislative  and 
regulatory  controls  on  the  killing  of 
bears  and  on  trade  in  their  parts  and 
derivatives;  and  that  all  cotmtries  of 
import,  re-export,  and  consumption  of 
bear  parts  and  derivatives  supply  all 
information  on  their  enforcement  efforts 
to  interdict  iUegal  shipments  of  bear 
parts  and  derivatives,  legislative  and 
regulatory  controls  on  trade  in  these 
parts  and  derivatives,  prosecutions 
relating  to  iU^al  trade  in  bear  parts  or 
derivatives,  the  kinds  of  bear  derivatives 
available  on  the  market,  efforts  to 
promote  the  use  of  substitutes  in 
traditional  medicine,  and  education 
programs.  At  the  10th  meeting  of  the 
Conference  of  the  Parties  in  Zimbabwe  ^ 
in  June  1997,  the  QTES  Parties  wiU  * 
consider  two  very  similar  proposals  to 
transfer  aU  Asian  and  European 
populations  of  the  brown  bear  {Ursus 
arctos)  bom  QTES  Appendix  U  to 
Appendix  I. 

As  part  of  its  ongoing  responsibiUty  to 
implement  QTES,  the  Office  of 
Muiagement  Authority  of  the  Service 
monitors  the  trade  in  species  protected 
by  QTES  to  determine  whether  or  not 
any  country  is  dimininhing  the 
effectiveness  of  CITES.  The  Service  has 
been  assessing  information  on  the 
international  bear  trade  for  a  number  of 
yeara,  particularly  its  impact  on  North 
American  bear  populations.  The  Service 
is  aware  that  poaching  of  wild 
specimens  can  be  extremely  detrimental 
to  bear  populations,  and  is  cognizant  of 
the  important  role  of  bear  species  within 
an  ecosystem.  Further,  the  U.S. 
government  supported  recent  actions 
taken  by  the  QTES  Animals  and 
Standiiig  Committees  to  address  the 
international  bear  trade  problem.  The 


Service  is  8%vare  that,  upon  acceding  to 
QTES  in  July  1993,  the  RepubUc  of 
Korea  took  a  three-year  reservation  on 
Appendix  II  bear  species,  effectively 
aUowing  unrestricted  trade  with  non- 
party countries.  In  October  1996,  after 
that  reservation  had  expired,  domestic 
trade  in  bear  species  was  banned, 
according  to  Korean  English-language 
press  reports.  The  Service  fully  intends 
to  examine  closely  all  evidence 
submitted  during  the  comment  period 
in  order  to  assess  the  accuracy  and 
impUcations  of  these  reports.  The 
Service  is  currently  reviewing  and 
analyzing  the  petition,  as  weU  as  other 
information  in  the  Service's  files  on 
trade  in  bears  and  bear  parts.  After  the 
close  of  the  pubUc  comment  period,  the 
Service  will  review  all  of  the  data  in  its 
administrative  record  before  sulnnitting 
its  recommendation  to  the  Secretary  of 
the  Interior. 

Kequeat  for  InfBiiiiation  aad  Conunents 

This  notice  requests  comments  and 
information  from  the  pubUc  on  the 
foUowing:  (1)  Existence  of  poaching, 
taking,  smuggling,  or  trade  in  beare,  bear 
parts  or  bear  products/derivatives  by 
Republic  of  Korea  nationals;  (2)  The 
effect  of  take  or  trade  in  bears,  bear  parts 
or  bear  products/derivatives  on  bear 
species'  conservation  status  in  the 
I^public  of  Korea  or  elsewhere;  (3) 
Whether  or  not  actions  of  RepubUc  of 
Korea  nationals  are  undermining  the 
effectiveness  of  QTES:  (4)  Any  iUegal 
trade  in  bear  species,  bear  parts,  or  bear 
products/derivatives  by  nationals  of 
other  countries;  (5)  Any  affirmative 
measures  taken  by  the  RepubUc  of  Korea 
to  enhance  QTES  implementation, 
especially  measures  to  regulate  trade  in 
beare,  bear  parts  or  bear  products/ 
derivatives,  as  well  as  evidence 
regarding  the  efficacy  of  these  measures. 
Tbds  information  will  be  used  by  the 
Department  of  the  Interior  in 
determining  what  actions  should  be 
taken. 

Authors:  This  notice  was  prepared  by  Dr. 
Susan  S.  Liebemian  and  Theodora  Graanias, 
Office  of  Management  Authority,  U.S.  Fish 
and  Wildlife  Service  (703/358-2093;  FAX 
703/358-2280). 

Dated:  April  28, 1997. 
John  G.  Rogen, 
Acting  Diiector. 

(FR  Doc.  97-11616  Filed  S-2-97: 8:45  am] 
BNJJNG  CODE  4S1fr<56-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Notice  of  Availability  of  the  OraR 
Conservation  Strategy  for  the 
Southern  Rodcy  Mountain  Populalion 
of  tlM>  Boreal  Toad  for  Raviaar  and 
Comment 

AG8ICV:  US  Fish  and  Wildlife  Servica, 

Interior. 

ACTION:  Notice  of  document  availabiUty. 

SUMMARY:  The  Fish  and  Wildlife  Servica 
annoimces  the  availabiUty  of  a  Draft 
Conservation  Strategy  for  the  southern 
Rocky  Mountain  population  of  the 
boreal  toad.  {Bufo  boreas  boreas).  This 
population  of  the  boreal  toad  is  a 
candidate  for  listing  under  the 
Endangered  Species  Act  of  1973.  The 
Draft  Conservation  Strategy 
compliments  a  State  recovery  plan  for 
this  population  of  the  boreal  toad  which 
the  Colorado  Division  of  Wildlife  had 
the  lead  for  preparing.  Several  agencies 
and  organizations  were  involved  in 
preparation  of  the  recovery  plan  which 
appeara  as  an  appendix  to  the  Draft 
Conser\'ation  Strategy.  The 
Conservation  Strategy  was  written  by  ad 
hoc  members  of  the  Boreal  Toad 
Recovery  Team  and  included  personnel 
with  the  Biological  Resources  Division 
of  the  US  Geological  Survey,  Bureau  of 
Land  Management,  Colorado  Division  of 
Wildlife,  National  Park  Service,  US  Fish 
and  Wildlife  Service,  and  the  US  Forest 
Service.  EarUer  drafts  of  the 
Conservation  Strategy  imderwent  peer 
review  by  three  scientists.  One  of  the 
scientists  is  an  amphibian  expert.  Dr. 
Paul  Bartelt.  who  is  a  professor  at 
Waldorf  College  in  Iowa.  Another 
amphibian  expert.  Dr.  David  Pettus,  was 
a  former  professor  at  Colorado  State 
Univerai^.  The  third  person.  Dr.  David 
Cooper,  is  a  wetland  specialist  at 
Colorado  State  University.  The 
Conservation  Strategy  focuses  on  land 
management  practices  that  can  be 
appUeid  to  reduce  or  eliminate  threats  to 
the  boreal  toad  that  warrant  its 
candidate  status.  Full  implementation  of 
the  Conservation  Strategy  and  recovery 
plan  represents  the  best  approach  to  the 
long-term  survival  of  this  population  of 
the  boreal  toad.  The  Service  soUdts 
review  and  comment  from  the  pubUc  on 
the  Draft  Conservation  Strategy. 
DATES:  Comments  on  the  Draft 
Conservation  Strategy  must  be  received 
on  or  before  Jime  4, 1997,  to  be 
considered  for  preparation  of  the  final 
Conservation  Strategy. 
ADDRESSES:  Persons  wishing  to  review 
the  Draft  Conservation  Strategy  may 
obtain  or  request  a  copy  from  the  US 
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Forest  Service,  Pike-San  Isalwl  National 
Forest,  1920  Valley  Dr.,  Pueblo.  CO 
81008.  (719)  545-8737.  Comments  on 
the  Draft  Conservation  Strategy  should 
be  sent  to  the  Acting  Assistant  Colorado 
Field  Supervisor.  US  Fish  and  Wildlife 
Service,  764  Horizon  Dr..  S.  Annex  A. 
Crand  Junction,  CO  81506.  Comments 
and  materials  received  will  be  available 
upon  request,  by  appointment,  during 
normal  business  hours  at  the  Fish  and 
Wildlife  Service  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terry  Ireland.  Fish  and  Wildlife 
Biologist,  at  the  Fish  and  Wildlife 
Service's  Grand  Junction  address  or  call 
(970) 243-2778. 

SUPPI^MENTARY  MFORMATKM: 

Background 

The  boreal  toad  (Bufo  boreas  boreas) 
is  one  of  the  two  subspecies  of  the 
western  toad  which  is  found  throughout 
western  North  America.  The  southern 
Rocky  Mountain  population  is 
geographically  isolated  from  boreal  toad 
populations  to  the  north  and  west  by 
dry,  non-forested  intermountain  valleys. 
It  is  genetically  differentiated  and 
probably  represents  an  independently 
evolving  lineage  or  species. 

The  southern  Rocky  Mountain  boreal 
toad  occupies  forest  habitats  between 
2250  to  3600  m  (7500-12000  ft.)  in 
Colorado,  southwest  Wyoming,  and 
north-central  New  Mexico.  Boreal  toad 
occupy  three  different  types  of  habitat 
during  the  course  of  the  year:  breeding 
ponds,  summer  range,  and  overwinter 
refugia.  All  of  these  specific  habitats 
occur  within  lodgepole  pine  or  spruce- 
fir  forests.  Few  boreal  toads  have  been 
recorded  from  lower-elevation 
ponderosa  pine  forests  and  willow/sage 
communities. 

Southern  Rocky  Mountain  boreal 
toads  were  once  considered  common  to 
abundant  throughout  the  higher 
elevations  of  Colorado  and  southeastern 
Wyoming  along  the  Snowy  and  Sierra 
Madre  ranges  (Medicine  Bow,  Sierra 
Madre  and  Pole  Mountains).  The 
southern  periphery  of  the  species  range 
was  located  in  New  Mexico  along  the 
San  Juan  Mountains  at  Lagunitas. 
Canjilon.  and  Trout  Lakes. 

Boreal  toad  decline  in  New  Mexico 
was  first  observed  in  the  mid  1980's. 
Surveys  conducted  in  1989  and  1993  at 
the  three  previously  occupied  boreal 
toad  locations  revealed  no  populations. 
Recent  observations  of  borral  toads  in 
Colorado,  within  29  km  (20  miles)  of 
New  Mexico's  historically  occupied 
areas  provide  some  hope  that  boreal 
toads  may  still  exist  in  New  Mexico. 
Between  1974  and  1982, 11  populations 
ot  boreal  toads  disappeared  to  the  West 


Elk  Mountains  of  west-central  Colorado. 
By  the  late  1980's  boreal  toads  were 
absent  from  85  percent  of  known 
localities  in  northern  Colorado.  Once 
known  to  occur  in  25  of  63  counties, 
and  potentially  in  7  others,  the  boreal 
toad  is  absent  in  over  83  percent  of 
previously  known  locations  in 
Colorado.  Rangewide.  primarily  in 
Colorado,  and  including  a  single 
breeding  location  in  Wyoming,  there  are 
now  50  known  breeding  sites.  However, 
most  of  the  sites  have  only  a  few 
breeding  adults. 

The  Service  received  a  petition  to  list 
the  southern  Rocky  Mountain 
population  of  the  boreal  toad  as 
endangered  on  September  30, 1993,  by 
the  Biodiversity  Legal  Foundation.  The 
Service  made  a  90-day  petition  finding 
(59  FR  37439)  on  July  22. 1994,  that 
stated  that  sufficient  information  existed 
to  indicate  that  Federal  listing  may  be 
warranted.  Subsequently,  the  Service 
made  a  12-month  finding  (60  FR  15281) 
on  March  23, 1995,  that  stated  that 
Federal  listing  was  warranted,  but 
precluded  by  higher  listing  priorities. 

In  an  effort  to  address  the  threats  to 
the  boreal  toad  prior  to  Federal  listing 
the  Colorado  Division  of  Wildlifa 
assembled  a  Recovery  Team  and 
published  a  recovery  plan  in  1994.  The 
Recovery  Team  recently  completed  a 
revised  recovery  plan  in  1997  that  • 

addressed  the  range  of  the  boreal  toad 
in  Colorado  as  well  as  Wyoming  and 
New  Mexico  and  provided  more  details 
for  research  and  management 
recommendations.  It  was  also  decided 
that  a  conservation  strategy  waa  needed 
to  address  more  specific  land 
management  practices.  A  Conservation 
Agreement  is  also  planned  and 
signatory  parties  will  be  agreeing  to 
follow  recommendations  in  the  recovery 
plan  and  Conservation  Strategy.  The 
Conservation  Strategy  focuses  on  eight 
general  impacts  to  the  boreal  toad  and 
ways  to  reduce  or  eliminate  those 
impacts. 

Author 

The  primary  author  of  this  notice  is  Teny 
Ireland  (see  FOR  FURTHER  MFORMATKM 
section). 

Authority:  Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as  amended 
(16  U.S.C  1531  et.  seq.]. 

Dated:  April  25. 1997. 
Terry  T.  Teffel« 

Deputy  Regional  Director,  Denver,  Coloradi  . 
[FR  Doc.  97-11568  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

AODICY:  Bureau  of  Indian  Affairs. 
ACTKM:  Notice. 

summary:  This  notice  aimounces  that 
the  Bureau  of  Indian  Affairs  (BLA)  has 
submitted  the  proposed  renewal  of  the 
collection  of  iiiformation  for 
Documented  Petitions  for  Federal 
Acknowledgment  as  an  Indian  Tribe  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On 
February  7,  1997.  BLA  published  a 
notice  in  the  Federal  Register  (62  FR 
5837)  requesting  comments  on  this 
proposed  collection.  The  comment 
period  ended  on  April  8. 1997.  BIA 
received  no  comments  from  the  public 
in  response  to  the  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  materials  may  be  obtained 
by  contacting  Holly  Reckord.  Bureau  of 
Indian  Affairs,  Branch  of 
Acknowledgment  and  Research,  1849  C 
Street,  NW.,  MS:  4603-MIB, 
Washington.  DC  20240.  (202)  208-3592. 

DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  of 
publication  of  this  notice  or  before  July 
7. 1097  but  may  respond  after  30  days. 
For  maximum  consideration,  your 
comments  should  be  submitted  by  June 
4. 1997. 

ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Office  of 
Management  and  Budget.  Interior 
Department  Desk  Officer  (1076-0104) 
Office  of  Infonnation  and  Regulatory 
Affairs.  Washington.  DC  20503,  (202) 
395-7340.  Please  provide  a  copy  of  your 
comments  to  Holly  Reckord.  Bureau  of 
Indian  Affairs,  Branch  of 
Acknowledgment  and  Research.  1849  C 
Street.  NW..  MS:  4603-MIB, 
Washington.  DC,  (202)  208-3592. 

SUPPI^MENTARY  MFORMATION: 

2.  Abstract 

The  information  collection  is  needed 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  Govemment- 
to-Govemment  relationship  with  the 
United  States. 


2.  Request  for  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA. 
including  whether  the  infonnation  will 
havepractical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
infonnation  technology. 

3.  Data 

Title:  Collection  of  Infonnation  for 
Federal  Acknowledgment  under  25  CFR 
part  83. 

OMB  Number:  1076-0104. 

Affected  Entities:  Groups  petitioning 
for  Federal  acknowledgment  as  tribes. 

Frequency  of  Response:  Once. 

Estimated  Number  of  Annual 
Responses:  10. 

Estimated  Time  per  Petition:  2075 
hours. 

Estimated  Total  Annual  Burden 
Hours:  20,  767. 

Dated:  April  29, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  97-11638  Filed  5-2-«7;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Grant  Availat>ility  to  Federally 
Recognized  Indian  Tribes  for  Projects 
Implementing  Traffic  Safety  on  Indian 
Reservations 

agency:  Bureau  of  Indian  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
intends  to  make  funds  available  to 
Federally  recognized  Indian  tribes  on  an 
annual  basis  for  the  purpose  of 
implementing  traffic  safety  projects 
which  are  designed  to  reduce  the 
number  of  traffic  accidents  within 
Indian  Cotmtry.  Due  to  the  limited 
funding  available  for  this  program,  all 
projects  will  be  reviewed  and  selected 
on  a  competitive  basis.  This  notice 
informs  Indian  tribes  that  grant  funds 
are  available.  Information  packets  were 
distributed  in  February  1997,  to  all 
tribal  leaders  on  the  latest  tribal  leaders 
list. 


DATES:  Requests  for  funds  must  be 
received  by  June  1  of  each  program  year. 
ADDRESSES:  Each  tribe  must  submit  its 
request  to  the  Bureau  of  Indian  Affairs, 
Division  of  Safety  Management, 
Attention:  Indian  Highway  Safety 
Program  Coordinator,  505  Marquette 
Avenue,  NW,  Suite  1705.  Albuquerque. 
NM  87102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tribes  should  direct  questions 
concerning  the  grant  program  to  Larry 
Archambeau,  the  Bureau's  Indian 
Highway  Safety  Program  Coordinator  or 
to  Charles  L.  Jaynes,  Program 
Administrator,  Bureau  of  Indian  Affairs, 
505  Marquette  Avenue,  NW,  Suite  1705, 
Albuquerque,  NM  87102,  Telephone 
(505) 248-5053. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal-Aid  Highway  Act  of  1973 
(Pub.  L.  93-87)  provides  for  U.S. 
Department  of  Transportation  (DOT) 
funding  to  assist  Indian  tribes  in 
implementing  Highway  Safety  Projects. 
These  projects  are  designed  to  reduce 
the  number  of  traffic  crashes  and  their 
resulting  fatalities,  injuries,  and 
property  damage  within  Indian 
reservations.  All  Federally-recognized 
Indian  tribes  on  Indian  reservations  are 
eligible  to  receive  this  assistance.  All 
tribes  receiving  awards  of  program 
funds  are  reimbursed  for  costs  incurred 
under  the  terms  of  23  U.S.C.  Sec.  402 
and  subsequent  amendments. 

Responsibilities 

For  purposes  of  application  of  the 
Act,  Indian  reservations  are  collectively 
considered  a  "State"  and  the  Secretary, 
U.S.  Department  of  the  Interior  (DOI),  is 
considered  the  "Governor  of  a  State." 
The  Secretary,  DOI,  delegated  the 
authority  to  administer  the  programs 
throughout  all  the  Indian  reservations  in 
the  United  States  to  the  Assistant 
Secretary-Indian  Affairs.  The  Assistant 
Secretary-Indian  Affairs  further 
delegated  the  responsibility  for  primary 
administration  of  the  Indian  Highway 
Safety  Program  to  the  Central  Office, 
Division  of  Safety  Management  (DSM), 
located  in  Albuquerque,  New  Mexico. 
The  Chief,  DSM  as  program 
administrator  of  the  Indian  Highway 
Safety  Program,  has  two  full-time  staff 
members  to  assist  in  program  matters 
and  provide  technical  assistance  to  the 
Indian  tribes.  It  is  at  this  level  that 
contacts  with  the  DOT  are  made  with 
respect  to  program  approval,  funding  of 
projects  and  technical  assistance.  DOT, 
through  the  National  Highway  Traffic 
Safety  Administration  (NHTSA),  and 
the  Federal  Highway  Administration 


(FHWA),  is  responsible  for  ensuring  that 
the  Indian  Highway  Safety  Program  is 
carried  out  in  accordance  with  23  U.S.C. 
402  and  other  applicable  Federal 
statutes  and  regulations. 

NHTSA  is  responsible  for  the 
apportionment  of  funds  to  the  Secretary 
of  the  Interior,  review  and  approval  of 
the  Indian  Highway  Safety  Plan 
involving  NHTSA  highway  safety 
program  areas  and  technical  guidance 
and  assistance  to  BIA. 

FHWA  is  responsible  for  review  and 
approval  of  the  Indian  Highway  Safety 
Plan  involving  FHWA  highway  safety 
program  areas  and  technical  guidance 
and  assistance  to  BIA. 

Program  Areas 

The  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987,  23  use  402(j),  required  DOT  to 
conduct  a  rulemaking  process  to 
determine  those  programs  most  effective 
in  reducing  traffic  crashes,  injuries,  and 
fatalities,  lliose  programs  areas  were 
determined  to  be  national  priority 
program  areas,  and  include  the 
following: 

(1)  NHTSA  Program  areas: 

(a)  Alcohol  and  Other  Drug 
Countermeasures; 

(b)  Police  Traffic  Services; 

(c)  Occiipant  Protection; 

(d)  Traffic  Records;  and 

(e)  Emergency  Medical  Services. 

(2)  FHWA  Program  Area:  Roadway 
Safety. 

(3)  NHTSA  and  FHWA  Program  Area: 
Pedestrian  and  Bicycle  Safety. 

Fiindii^  Criteria 

The  Bureau  of  Indian  Affairs  will 
reimburse  for  eligible  costs  associated 
with  the  following: 

(1)  Alcohol  and  Other  Drug 
Countermeasure — salary  (DWI 
enforcement  officer);  enforcement/ 
education;  NHTSA — approved  training; 
approved  breath-testing  equipment 
(must  be  included  on  most  recent 
Consmner  Products  List  published  by 
NHTSA);  commtmity /school  alcohol 
traffic  safety  education;  DWI  offender 
education;  prosecution;  adjudication; 
and  vehicle  expenses. 

(2)  Police  Traffic  Services — salary 
(traffic  enforcement/education);  traffic 
law  enforcement/radar  training;  speed 
enforcement  equipment  (must  be  listed 
on  Consumer  Products  List  published 
by  NHTSA);  commtmity/school 
education;  and  vehicle  expenses. 

(3)  Occupant  Protection: 

(a)  Child  passenger  safety — child  car 
seat  loaner  program;  car  seat 
transportation/storage,  and  public 
information/education . 

(b)  Community  seat  belt  prt)gram — 
salary;  education/promotional  materials: 
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office  expense,  and  NHTSA-approved 
Occupant  Protection  Usage  and 
Enforcement  (OPUE)  training. 

(4)  Traffic-Records — salary; 
computerized  equipment. 

[5]  Emergency  Medical  Services — 
training;  public  information  education. 

(6)  Roadway  Safety— traffic  signs 
(warning,  regulatory,  workzone); 
hardware  and  sign  posts. 

(7)  Community  Traffic  Safety  Projects 
(CTSP) — project  management:  public 
information  and  education  training;  law 
enforcement;  prosecution;  djudication; 
data  management. 

Proiect  Guidelines 

BIA  will  send  information  packets  to 
the  tribes  in  the  month  of  February  of 
each  program  year.  Upon  receipt  of  the 
information  packet,  each  tribe  should 
prepare  a  proposed  project  based  upon 
the  following  guidelines: 

(1)  Program  Plaiming.  Program 
planning  shall  be  based  upon  the 
highway  safety  problems  identified  and 
countermeasures  selected  by  the  tribe 
for  the  purpose  of  reducing  traffic  crash 
factors. 

(2)  Problem  Identification.  Highway 
traffic  safety  problems  shall  be 
identified  &om  the  best  data  available. 
This  data  may  be  found  in  tribal 
enforcement  records  on  traffic  crashes. 
Other  sources  of  data  include 
ambulance  records,  court  and  police 
arrest  records.  The  problem 
identification  process  may  be  aided  by 
using  professional  opinions  of 
personnel  in  law  enforcement,  Indian 
Health  Service,  driver  education,  road 
engineers,  etc.  This  data  should 
accompany  the  funding  request.  Impact 
problems  should  be  indicated  during 
the  identification  process.  An  impact 
problem  is  a  highway  safety  problem 
that  contributes  to  car  crashes,  fatalities 
and/or  injvuies,  and  one  which  may  be 
corrected  by  the  application  of 
countermeasures.  Impact  problems  can 
be  identified  from  analysis  of  statewide 
and/or  tribal  traffic  records.  The 
analyses  should  consider,  as  a 
minimum:  pedestrian,  motorcycle, 
bicycle,  passenger  car,  school  bus,  and 
truck  accidents;  records  on  problem 
drivers,  roadside  and  roadway  hazards, 
alcohol  involvement,  youth 
involvement,  defective  vehicle 
involvement,  suspended  or  revoked 
driver  involvement,  speed  involvement, 
and  child  safety  seat  usage.  Data  should 
accompany  the  funding  request. 

(3)  Countermeasures  Selection.  When 
tribal  highway  traffic  safety  problems 
are  identified,  the  tribe  must  develop 
appropriate  countermeasures  to  solve  or 
reduce  the  problems.  The  tribe  should 
take  into  account  the  overall  cost  of  the 


countermeasiu«s  versus  their  possible 
effect  on  the  problem. 

(4)  Objectives/ Performance  Indicator. 
After  countermeasure  selection,  the 
objective(s)  of  the  project  must  be 
expressed  in  clearly  defined,  time- 
.framed  and  measurable  terms. 

(5)  Rudget  Format.  The  activities  to  be 
funded  shall  be  outlined  according  to 
the  following  object  groups:  persoimel 
services,  travel,  and  transportation,  rent/ 
communications,  printing  and 
reproduction,  other  services,  equipment, 
and  training.  Each  object  group  shiall  be 
quantified,  i.e.,  personnel  activities 
should  show  number  to  be  employed,  , 
hours  to  be  employed,  hourly  rate  of 
pay,  etc.  Each  object  group  shall  have 
sufficient  detail  to  show  what  is  to  be 
procured,  unit  cost,  quarter  in  which  the 
prociu^ment  is  to  be  made  and  the  total 
cost,  including  any  tribal  contribution  to 
the  project. 

(6)  Evaluation  Plan.  Evaluation  is  the 
process  of  determining  whether  a 
highway  safety  activity  should  be 
undertaken,  if  it  is  being  properly 
conducted,  and  if  it  has  accomplished 
its  objectives.  The  tribe  must  include  in 
the  funding  request  a  plan  explaining 
how  the  evaluation  vnll  be 
accomplished  and  identifying  the 
criteria  to  be  used  in  measuring 
performance. 

(7)  Technical  Assistance.  The  Indian 
Highway  Safety  Program  staff  will  be 
available  to  tribes  for  technical 
assistance  in  the  development  of  tribal 
projects. 

(8)  Section  402  Project  Length. 
Section  402  funds  may  not  be  used  to 
fund  the  same  project  at  one  location  or 
jurisdiction  for  more  than  3  years. 

(9)  Certification  Regarding  Drug-Free 
Workplace  Requirement.  Indian  tribes 
receiving  highway  safety  grants  through 
the  Indian  Highway  Safety  Program 
must  certify  that  they  will  maintain  a 
drug-free  workplace.  The  certification 
must  be  signed  by  an  individual 
authorized  to  sign  for  the  tribe  or 
reservation.  The  certification  must  be 
received  by  the  Department  of 
Transportation  before  it  will  release 
grant  funds  for  that  tribe  or  reservation. 
The  certification  must  be  submitted 
with  the  tribal  Highway  Safety  Project 
proposal. 

Submission  Deadline 

Each  tribe  must  submit  its  funding 
request  to  the  BIA  Indian  Highway 
Safety  Program.  Albuquerque,  New 
Mexico.  The  request  mu;st  be  received 
by  the  Indian  Highway  Safety  Program 
by  June  1  of  each  program  year. 
Requests  for  extension  to  this  deadline 
will  not  be  granted.  Modifications  of  the 
funding  request  received  after  the  close 


of  the  funding  period  will  not  be 
considered  in  Uie  review  and  selection 
processes. 

Notification  of  Selection 

The  tribes  selected  to  participate  will 
be  notified  by  letter.  Each  tribe  selected 
must  include  in  its  proposal  a 
certification  regarding  drug-fi«e 
workplace  requirements  and  a  duly 
authorized  tribal  resolution.  The 
certification  and  resolution  must  be  on 
file  before  grant  funds  for  the  tribe  or 
reservations  can  be  released. 

Notification  of  Non-Selection  ' 

The  Program  Administrator  will 
notify  each  tribe  of  non-selection.  The 
tribe  will  be  provided  the  reason  for 
non-selection. 

Uniform  Administrative  Requirements 
for  Grant-in- Aid 

Uniform  grant  administration 
procedures  have  been  established  on  a 
national  basis  for  all  grant-in-aid 
programs  by  DOT/NHTSA  under  49 
CFR  part  18,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments".  Uniform 
procedures  for  State  Highway  Safety 
Programs  have  been  codified  by  NHTSA 
and  FHWA  in  23  CFR  parts  1200, 1204, 
and  1205.  Cost  principles  applicable  to 
grants  and  contracts  with  State  and  local 
government  have  been  established  by 
OMB  Circular  A-87  and  NHTSA  Order 
462-13A.  It  is  the  responsibility  of  the 
Indian  Highway  Safety  Program  to 
establish  operating  procedures 
consistent  with  the  appUcable 
provisions  of  these  rules. 

Standards  for  Financial  Management 
System 

Tribal  financial  management  systems 
must  provide  for: 

(1)  Accurate,  current,  and  complete 
disclosiu^  of  financial  results  of  the 
Highway  Safety  Project. 

(2)  Adequate  recordkeeping. 

(3)  Control  over  and  accountability  for 
all  funds  and  assets. 

(4)  Comparison  of  actual  with 
budgeted  amoimts. 

(5)  Documentation  of  accounting 
records. 

(6)  Appropriate  auditing.  Highway 
Safety  Projects  will  be  included  in  the 
tribal  A-128  single  audit  requirement. 

Tribes  will  provide  a  quarterly 
financial  and  a  program  status  report  to 
the  Bureau's  Indian  Highway  Safety 
Program  Coordinator,  505  Marquette 
Avenue,  NW,  Suite  1705,  Albuquerque, 
NM  87102.  These  reports  will  be 
submitted  no  later  than  7  days  beyond 
the  reporting  month. 


Proiect  Monitoring 

During  the  program  year,  it  is  the 
responsibihty  of  the  BIA  Indian 
Highway  Safety  Program  to  maintain  a 
degree  of  project  oversight,  provide 
technical  assistance  as  needed  to  assist 
the  project  in  fulfilling  its  objectives, 
and  assure  that  grant  provisions  are 
complied. 

Pro|ect  Evaluation 

BIA  will  conduct  a  performance 
evaluation  for  each  Highway  Safety 
Project.  The  evaluation  will  measure  the 
actual  accomplishments  to  the  planned 
activity.  BIA  will  evaluate  the  project 
on-site  at  the  discretion  of  the  Indian 
Highway  Safety  Program  Administrator. 

Dated:  April  24, 1997. 
Ada  E.  Deer,  * 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  97-11570  Filed  5-2-97;  8:45  am) 
MUMQ  COOC  43ie-l»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-018-143(M>1 ;  NMNM  938201 

Public  Land  Order  No.  7257; 
Withdrawal  of  Put)llc  Lands  for 
Protection  of  Puet)lo  Ruins  WIttiln  the 
OJo  Caliente  Area  of  Critical 
Environmental  Concern;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  vtrithdraws  291.10 
acres  of  public  lands  from  siuface  entry 
and  mining  for  a  period  of  50  yeare,  for 
the  Bureau  of  Land  Management  to 
protect  the  cultural  resources  of  four 
Tewa  Indian  pueblo  ruins  within  the 
Ojo  Caliente  Area  of  Critical 
Environmental  Concern.  The  lands  have 
been  and  vnll  remain  open  to  mineral 
leasing. 

^FECnVE  DATE:  May  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Knox,  BLM  Taos  Resource  Area,  226 
Cruz  Alta  Road,  Taos,  New  Mexico. 
87571,  505-758-8851. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  &nd 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settiement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  United  States 
mining  laws,  (30  U.S.C  Ch.  2  (1988)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  four  pueblo 


ruins  within  the  Ojo  Caliente  Area  of 
Critical  Environmental  Concern: 

New  Mexioo  Principal  Meridian 

T.  23  N.,  R.  8  B.. 

Sea  1,  lot  5  and  W'/iSEV«NW»/4: 

Sea  13,  lots  13  and  14; 

Sea  24,  NM1NEV4NEV4  and  NWV4NEV4. 
T.  24  N.,  R.  8  E.. 

Sec.  12,  lotol7andl8; 

Sea  13,  lot  6; 

Sea  23.  lots  11  and  12. 

The  areas  described  aggregate  291.10  acres 
in  Taos  and  Rio  Arriba  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

3.  This  withdrawal  vrill  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Secticm  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
vrithdrawal  shall  be  extended. 

Dated:  April  25, 1997. 
Bob  Armatrong. 

Assistant  Secretary  of  the  Interior. 

[PR  Doc.  97-11569  Filed  5-2-97;  8:45  am] 

BNJJNe  CODE  4310-F»-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Sutxnitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

TITLE:  Payor  Information  Form  for  Oil 
and  Gas,  OMB  Control  Number  1010- 
0033. 

COMMENTS:  This  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Section  3506  (c)(2)(A),  each  agency  shall 
provide  notice  an<l  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  this  collection  of 
information  in  order  to  solicit  comment 
to  (a)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected,  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection   . 
techniques  or  other  forms  of  information 
technology. 

Comments  should  be  made  directly  to 
the  Attention:  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Afiiairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503;  telephone  (202) 
395-7340.  Comments  should  also  be 
directed  to  the  agency.  The  U.S.  Postal 
Service  address  is  Mhierals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3101,  Denver,  Colorado,  80225-0165; 
the  coimer  address  is  Building  85, 
Room  A-212,  Denver  Federal  Center. 
Denver,  Colorado  80225;  and  the  e:Mail 
address  is  David__Guzy@smtp.mms.gov. 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collecticm 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

Copies  of  the  proposed  information 
collection  and  related  explanatory 
material  may  be  obtained  by  contacting 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3194,  e-Mail 
Dennis__C_Jfones@smtp.mms.gov.    . 
DATES:  Written  copunents  should  be 
received  on  or  before  June  4, 1997. 
SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  proposing  to  continue 
collecting  certain  information  to 
establish  payor  accoimts  for  mineral 
leases  on  Federal  and  Indian  lands,  and 
to  assign  unique  accounting 
identification  numbers  that  will  enable 
MMS  to  maintain,  reconcile,  and  audit 
leaA  eccotmts.  Detailed  data  are 
necessary  to  enable  the  Secretary  to 
provide  reUable,  comprehensive  soiuces 
of  information  for  Federal,  State,  and 
Indian  auditors  and  inspectors  checking 
payors  and  lease  operators,  as  required 
by  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  The  Payor 
Information  Form,  Form  MMS-4025, 
identifies  the  party  who  pays  rentals, 
minimum  royalty,  or  royalties  on 
production  to  MMS,  and  the  products 
on  which  the  payments  are  to  be  made. 

Description  of  Respondents: 
Approximately  2,200  royalty  payors  on 
Federal  and  Indian  mineral  leases. 

Frequency  of  Response:  Initially  and 
as  necessary  to  update. 

Estimated  Reporting  and 
Recordkeeping  Burden:  50  minutes. 

AnnutU  Responses:  23,000  responses. 
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Annual  Burden  Hours:  19.167  hours. 
Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach.  (202)  208-7744. 

IDated:  April  23.  1997. 
Lucy  Querques  Denett, 
Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-11591  Filed  5-2-97;  8:45  am) 
BILUNO  COOE  4310-««I-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statement  for 
GettystMjrg  National  Military  Park/ 
Soldiers'  National  Cemetery, 
Pennsylvania 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  General 
Management  Plan/Environmental 
Impact  Statement  (GMP/EIS)  for 
Gettysburg  National  Military  Paric/ 
Soldiers'  National  Cemetery  in 
Gettysburg,  Pennsylvania.  The  GMP  will 
establish  a  management  philosophy  and 
develop  a  broad  framework  for  hiture 
decision  making  in  the  paik  for  the  next 
15-20  years.  The  NPS  will  be  working 
closely  with  representatives  of  Adams 
County;  the  Commonwealth  of 
Pennsylvania:  local  agencies  and 
businesses:  concerned  local  and 
national  cwganizations;  and  private 
citizens. 

Among  the  major  issues  likely  to  be 
addressed  in  the  Gettysburg  National 
Military  Park/Soldiers'  National 
Cemetery  GMP/EIS  are  resource 
protection,  visitor  activities  and 
interpretation,  visitor  use  and  levels, 
development,  support  £acilities.  and 
operaticMis.  A  full  range  of  altematii^. 
including  a  "no  action"  and  a 
"minimum  requirements"  alternatives, 
will  be  considered  in  the  GMP/EIS  to 
address  these  and  other  issues  that  may 
emerge  during  the  planning  process. 

Scoping,  the  process  by  which  the 
issues  to  be  addressed  in  the  C^fP/EIS 
are  identified,  will  be  conducted 
through  public  newsletters  and  pubUc 
meetings  during  the  siunmer  of  1997. 
The  finrt  scoping  meeting  will  be  held 
on  May  21, 1997  from  7:00-9:00  pm  at 
the  HoUday  Inn.  516  Baltimore  Street. 
Gettysburg,  PA.  Additional  meeting 
dates,  locations,  and  times  will  be 
announced  through  local  media. 
Representative  of  Federal,  State  and 
local  agencies,  private  organizations  and 
individuals  from  the  genwal  public  are 
invited  to  participate  in  the  scoping 


process  by  responding  to  this  Notice 
with  written  comments.  All  comments 
that  are  received  will  become  part  of  the 
public  record  and  copies  of  comments, 
including  any  names,  addresses  and 
telephone  numbers  provided  by 
respondents,  may  be  released  for  public 
inspection.  The  draft  GMP/EIS  is 
expected  to  be  available  for  public 
review  during  November  1997,  with  the 
final  version  of  the  GMP/EIS  and  the 
Record  of  Decision  to  be  completed  by 
March  1998. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  NPS,  the  EIS  is  a 
"delegated"  EIS.  The  responsible 
official  is  Marie  Rust,  Regional  Director, 
Northeast  Region,  National  Park  Service. 

DATES:  Written  comments  about  the 
scope  of  issues  to  be  analyzed  in  the 
GK^/EIS  should  be  received  no  later 
than  July  15, 1997. 

ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  John  Latschar,  Superintendent, 
Gettysburg  National  MiUtary  Park.  97 
Taneytown  Road,  Gettysburg.  PA  17325. 
or  at  telephone  number  (717)  334-1124 
ext  436.  Requests  for  information 
should  be  directed  to  Katie  Lawhon, 
(717)  334-1124  ext  452.  at  the  same 
address. 

Dated:  April  28, 1997. 

Jolu  A.  Latachar. 

Superintendent,  Gettysburg  National  Military 
PaHc,  National  Park  Service. 

[FR  Doc  97-11622  Filed  5-2-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Servie* 

Cap*  Cod  Nationai  Seashora  Advisory 
Cominiaaionj  Noiksa  of  MaetinQ 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat  770.  5 
U.S.Q  App  1.  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  May  9, 1997. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is 
to  consiilt  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  canying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  Commission  members  will 
convene  at  Headquarters,  Marconi 
Station  at  1  p.m.  for  the  regular  business 


meeting  which  will  be  held  for  the 
following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  Ntinutes  of  Previous 
Meeting  (03/28/97) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees: 
Dime  Shacks 
Nickerson 
Use/Occupancy 

5.  Superintendent's  Report 
GMP 

News  from  Washington 

ORV 

Fee  Program 

6.  Old  Business 

Former  NTAFS — new  name 

7.  New  Business 

Request  frtim  Provincetown  for 
Special  Subcommittee 

8.  Agenda  for  next  Meeting 

9.  Date  for  next  meeting 

10.  Public  comment 

11.  Ad)oumment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  ojMained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road.  Wellfleet.  MA  02667. 

Dated:  AptH  18, 1997 
Maria  Biirka. 
Superintendent. 

[FR  Doc  97-11623  Filed  5-2-97;  8:45  ami 
I  cooc  4«ia-io-p 


DEPARTMENT  OF  THE  INTERIOR 

BufWM  of  Reclamation 

JoaapMna  County  Water  Management 
impipvamant,  Fish  Passage 
bnprovamants,  Savaga  Rapids  Dam, 
Oragon:  NoUca  of  Availability  of  tha 
Racord  of  Dadalon;  Correction 

AQBICV:  Biireau  of  Reclamation, 
Interior. 

ACTKM:  Notice  of  availability  of  record 
of  decision,  ccvrection. 


f:  The  Bureau  of  Reclamation 
published  a  document  in  the  Federal 
RegistBr  of  April  2. 1997,  concerning 
availability  of  a  Record  of  Decision 
(ROD)  in  the  Josephine  County  Water 
Management  Improvement  Study.  The 
ROD  concluded  Reclamation's  study  of 
alternatives  to  improve  salmon  and 


steelhead  passage  at  Savage  Rapids 
Dam. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Eric  Glover  (503)  872-2795. 
SUPPLEMENTARY  INFORMATION:  Both  the 
ROD  and  the  notice  contained  an 
incorrect  statement.  The  ROD  has  been 
amended  and  this  notice  is  issued  to 
clarify  that  the  Grants  Pass  Irrigation 
District  (GPID)  has  not  voted  to  support 
an  alternative  other  than  the  one 
presented  as  the  Preferred  Alternative. 
GPID's  current  fish  passage  plan  is  the 
same  as  the  Preferred  Alternative,  and 
GPID  has  not  requested  permission  from 
the  Oregon  Water  Resources 
Commission  to  modify  its  current  fish 
passage  plan. 

Correction  of  Publication 

In  the  Federal  Register  issue  of  April 
2, 1997,  in  FR  Doc.  97-8312,  on  page 
15727,  in  the  second  column,  correct 
the  Summary  caption  information  by 
deleting  the  fifth  sentence  and  replacing 
it  with: 

However,  the  Preferred  Alternative 
lacks  widespread  public  acceptance. 

Dated:  April  17, 1997. 
John  W.  Keys,  m. 
Regional  Director. 
(FR  Doc.  97-11585  Filed  5-2-97;  8:45  am] 

MUJNQ  COOE  4310-M-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  their 
expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  June  4, 1997,  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  You 


may  also  contact  Mr.  Trelease  at 
jtreleas@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  foimd  at  30  CFR  Part  779. 
Surface  minihg  permit  applications — 
minimum  requirements  for 
environmental  resources;  and  for  the 
Coal  Production  and  Reclamation  Fee 
Report— Form  OSM-1.  OSM  is 
requesting  a  3-year  term  of  approval  for 
these  information  collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  these  collections  of 
information  are  1029-0035  and  1029- 
0063.  respectively.        

As  required  under  5  CFR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  February 
18. 1997  (62  FR  7254).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  Siirface  mining  permit 
applications — minimum  requirements 
for  environmental  resources,  30  CFR 
Part  779. 

OhiB  Control  Number:  1029-0035. 

Summary:  Applicants  for  surface  coal 
mining  permits  are  required  to  provide 
adequate  descriptions  of  the 
environmental  resources  that  may  be 
affected  by  proposed  surface  mining 
activities,  llie  information  will  be  used 
by  the  regulatory  authority  to  determine 
if  the  applicant  can  comply  with 
environmental  protection  performance 
standards. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Coal 
mining  companies. 

Totciy  Annual  Responses:  500. 

Total  Annual  Burden  Hours:  39.185 
hours. 

Title:  Coal  Reclamation  Fee  Report — 
OSM-1  Form. 

OMB  Control  Number  1029-0063. 

Summary:  The  information  is  used  to 
maintain  a  record  of  coal  produced  for 
sale,  transfer,  or  use  nationwide  each 
calendar  quarter,  the  method  of  coal 


removal  and  the  type  of  coal,  and  the 
basis  for  coal  tonnage  reporting  in 
compliance  with  30  CFR  870  and 
section  401  of  P.L.  95-87.  Individual 
reclamation  fee  payment  liability  is 
based  on  this  information.  Without  the 
collection  of  information  OSM  could 
not  implement  its  regulatory 
responsibilities  and  collect  the  fee. 

Bureau  Form  Number:  OSM-1 . 

Frequency  of  Collection:  Quarterly. 

Description  of  Respondents:  Coal 
mine  permittees. 

Total  Annual  Responses:  15,900. 

Tota7  Annual  Burden  Hours:  4.307. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency:  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utiUty  and  clarity  of  the 
information  collection;  and  wa3rs  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
infonnation,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affaire.  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street.  NW,  Washington,  DC  20503. 

Dated:  April  30, 1997. 
Arthur  W.  Abba. 

Chief,  Division  of  Regulatory  Support 
[FR  Doc  97-11559  Filed  5-2-97;  8:45  am] 
MLUNQCOOe  4}10-0S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Committoa  on  Rulas  of  Practice  and 
Procedure 

agency:  Judicial  Conference  of  the 
United  States;  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a  two- 
day  meeting.  The  meeting  will  be  open 
to  public  observation  but  not 
participation.  > 

DATES:  June  19-20. 1997. 
TME:  June  19.  8:30  a.m.-5  p.m.;  June  90. 
8:30  a.m.-5  p.m. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Coliunbus  Circle,  NE. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
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the  United  States  Courts,  Washington. 
DC  20544,  telephone  (202)  273-1820. 

Dated:  April  19. 1997. 
John  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc  97-11589  Filed  5-2-97;  8:45  am) 
MJJNG  CODE  2210-SS-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoUce  97-066] 

NASA  Advisory  Council.  Minority 
Business  Resource  Advisory 
ConunltlBe  Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 

SMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  May  29, 1997,  8  a.m.  to  4  p.m. 

ADDRESSES:  Johnson  Space  Center,  2101 
NASA  Road  1,  Bldg.  1,  Rm.  457, 
Houston.  TX.  77058. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  C.  Thomas,  ID,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  National  Aeronautics  and 
Space  Administration,  Room  9K70,  300 
E  Street  SW,  Washington,  DC  20546, 
(202) 358-2088. 

SUPPI^MBfTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—CaU  to  Order 

— Reading  of  Minutes 

—Overview  of  NASA  SDB  Program 

— Report  from  the  Chairman 

— Public  Comment 

— Establishment  of  Subcommittee 

— New  Business 

— ^Ad)oum 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  April  29. 1997. 
Laslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administration. 

jFR  Doc  97-11663  Filed  5-2-97;  8:45  am) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Ubrary 
Services,  Office  of  Museum  Services; 
Proposed  Collection,  Comment 
Request 

April  30.  1997. 

AGENCY:  Institute  of  Museiun  and 

Library  Services. 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  that 
the  agency  requests  comment  on  an 
information  collection  prior  to 
submitting  it  to  the  Office  of 
Management  and  Budget  for  review.  A 
copy  of  the  proposed  ICR  with 
applicable  supporting  documentation 
may  be  obtained  by  calUng  the  Institute 
of  Museum  and  Library  Services,  Public 
Information  Officer,  Tania  Said  (202) 
606-4646.  hidividuals  who  use  a  TTY, 
telecommunications  device  for  the  deaf 
may  call  (202)  606-8636  between  9  am 
and  4  pm  EST,  Monday  through  Friday. 
ADDRESSES:  Submit  written  comments 
to:  Rebecca  Danvers,  Program  Director, 
Office  of  Museum  Services,  Institute  of 
Museum  and  Library  Services.  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  Comments  may  also  be 
submitted  by  e-mail  to 
imsinfo@ims.fed.us. 

DATES:  Comments  must  be  submitted  by 
July  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Submit  requests  for  more  information, 
including  copies  of  the  proposed 
collection  of  information  and 
supporting  docximentation,  to  IMLS 
Office  of  Museum  Services,  Institute  of 
Museum  and  Library  Services,  Room 
609,  1100  Pennsylvania  Ave.,  NW. 
Washington,  DC  20506. 
SUPPLEMENTARY  INFORMATION:  The  OMB 
is  particidarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  ■ 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcsed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 


collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museiun  and 
Library  Services. 

Tif7e:  IMLS  OMS  Guidelines,  Interim 
and  Final  Performance  Reports. 

OMB  Number:  3137-0029. 

Agency  Number.  3137. 

Frequency:  Once. 

Affected  Public:  Eligible  museums. 

Number  of  Respondents:  679. 

Estimated  Time  Per  Respondent:  1-40 
hours  (time  varies  by  form,  please  see 
chart). 

Total  Burden  Hours:  6,751. 

To(a7  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tania  Said,  Public  Information  Officer, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  telephone 
(202) 606-4646. 
Tania  Said, 
Public  Infonnation  Officer. 

For  Public  Distribution 

IMLS  OMS  Guidelines,  Interim  and 
Final  Performance  Reports 


Title  of  publication 

Burden 

hours 

perform 

Museum     Assessment     Program 
(MAP)     Grant     &     Application 
Guidelines  

2 

MAP  Final  Performance  Report  

Corraervation  Assessment  Program 
(CAP)     Grant     &     Application 
Guidelines  

1 
1 

CAP  Final  Pertormance  Report 

Conservation   Project   (CP)   Grant 
Application  &  Guidelines 

1 
g 

CP  Interim  Performance  Report 

CP  Final  Performance  Report 

General  Operating  Support  (GOS) 
Grant  Application  &  Guidelines  ... 

GOS  Final  Performance  Report 

Professional     Services     Program 
(PSP)     Grant     Application     & 
Guidelines  

1 
1 

18 

1 

4 

PSP  Interim  Performance  Report  ... 

PSP  Final  Pertomiance  Report 

Museum  Leadership  Initiative  (MU) 

Grant  Application  &  Guidelines  ... 

MLl  Final  Pertormance  Report 

1 
1 

40 

1 

(FR  Doc.  97-11673  Filed  5-2-97;  8:45  am) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Ubrary 
Services,  Office  of  Ubrary  Services; 
Submission  for  OMB  Review; 
Proposed  Collection,  Comment 
Request 

April  30, 1997. 

AGENCY:  Institute  of  Museum  and 

Library  Services. 

ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.44  U.S.C.  Chapter  35). 
A  copy  of  this  ICR  with  applicable 
supporting  documentation  may  be 
obtained  by  rolling  the  Institute  of 
Museum  and  Library  Services,  Public 
Information  Officer.  Tania  Said  (202) 
606—4646.  Individuab  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  caU  (202)  606-8636 
between  9  am  and  4  pm  EST,  Monday 
through  Friday. 

Background 

Public  Law  104-208  enacted  on 
September  30, 1996  contains  the  Library 
Services  and  Technology  Act.  a 
reauthorization  and  refocusing  of 
federal  library  programs.  This 
legislation  retains  the  state-based 
approach  to  library  programs  and 
sharpens  the  focus  to  two  key  priorities: 
information  access  through  tec^ology 
and  information  empowerment  through 
special  services. 

Pub.  L.  104-208  authorizes  the 
Director  of  the  Institute  of  Museum  and 
Library  Sovices  to  make  grants  to  States 
to  assist  them  to — 

(1)  Consolidate  Federal  library  service 
programs; 

(2)  stimulate  excellence  and  promote 
access  to  learning  and  information 
resources  in  all  types  of  libraries  for 
individuals  of  all  ages; 

(3)  promote  library  services  that 
provide  all  users  access  to  information 
through  State,  regional,  national  and 
international  electronic  networks: 

(4)  provide  linkages  among  and 
between  libraries; 

(5)  promote  targeted  library  services 
to  people  of  diverse  geographic, 
cultural,  and  socioeconomic 
backgrounds,  to  individuals  with 
disabilities,  and  to  people  with  limited 
functional  literacy  or  information  skills. 

Under  Section  224(a)(2).  the  State 
pUn  shall  cover  a  period  of  5  years. 


Section  224(b)  requires  that  the  State 
plan  shall 

(1)  Establish  goals,  and  specify 
priorities,  for  the  State  consistent  with 
the  purposes  of  the  subtiUe; 

(2)  describe  activities  that  are 
consistent  with  the  goals  and  priorities 
established  under  paragraph  (1).  the 
purposes  of  this  subtitle,  and  section 
231.  that  the  State  library  administrative 
agency  will  carry  out  during  such  year 
using  such  grant; 

(3)  describe  the  procedures  that  such 
agency  will  use  to  carry  out  the 
activities  described  in  paragraph  (2); 

(4)  describe  the  methodology  that 
such  agency  will  use  to  evaluate  the 
success  of  the  activities  established 
under  paragraph  (2)  in  achieving  the   . 
goals  and  meeting  the  priorities 
described  in  paragraph  (1); 

(5)  describe  the  procedures  that  such 
agency  will  use  to  involve  libraries  and 
library  users  throughout  the  State  in 
policy  decisions  regarding 
implementation  of  this  subtitle;  and 

(6)  provide  assurances  satisfactory  to 
the  Director  that  such  agency  will  inake 
such  reports,  in  such  form  and 
containing  such  information,  as  the 
Director  may  reasonably  require  to  cany 
out  this  subtitle  and  t&  determine  the 
extent  to  which  funds  provided  under 
this  subtitle  have  been  effective  in 
carrying  out  the  purposes  of  this 
subtitle. 

Section  224(c)  requires  each  State 
library  administrative  agency  receiving 
a  grant  under  this  subtitle  to 
independentiy  evaluate,  and  report  to 
the  Director  regarding,  the  activities 
assisted  imder  this  subtitle,  prior  to  the 
end  of  the  5-year  plan. 
DATES:  Comments  must  be  submitted  by 
July  7. 1997. 

ADDRESSES:  Comments  must  be  sent  to 
Office  of  Information  and  Regulatory 
Affairs,  Attn.:  OMB  Desk  Officer  for  the 
Institute  of  Museum  and  Library 
Services.  NEOB.  Washington.  DC  20503. 
(202)  395-7316. 

SUPPUa»n-ARY  WffORMATION:  The  OMB 
is  particidarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhaiu»  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Lilnaiy  Services  and 
Tedmology  Act  Five  Year  PUn. 

OMB  Number.  3137-0034. 

Agency  Number.  3137. 

Frequency:  Once. 

Affected  Public:  State  Library 
Administrative  Agencies. 

Number  of  Respondents:  55. 

Estimatea  Time  Per  Respondent  90 
hours. 

Total  Burden  Hours:  4.950. 

Total  Annualized  cajrital/startup 
costs:  0. 

Total  Annual  Costs:  0. 

Description:  This  State  plan  is  needed 
to  assist  in  determining  each  State's 
compliance  wnth  the  enabling  statute, 
and  to  provide  information  for  the  IMLS 
Director's  Report  to  Congress  on  the 
status  of  library  services  nationwide. 
FOR  FUR1>1ER  MRMMATKM  CONTACT: 
Tania  Said.  Public  Information  Officer. 
Institute  of  Museum  and  Lifaraxy 
Services,  1100  Pennsylvania  Avenue. 
NW  Washington.  DC  20506.  telephone 
(202)  606-4646. 
Tania  Said. 

Public  Infonnation  Officer. 
[FR  Doc.  97-11674  Filwl  S-2-«7: 8:45  am] 


NATIONAL  FOUNDATKM  FOR  THE 
ARTS  AND  THE  HUMANmES 

Nabonai  Endowment  for  the  Alls; 
National  CouncH  on  the  Arts  ISIat 


Pursuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on  May 
15, 1997  from  1:30  to  5:30  pjn.  and  on 
May  16, 1997  from  9  a.m.  to  3  pjn.  in 
Room  M-09  at  the  Nancy  Hanks  Center. 
1100  Peimsylvania  Avenue,  NW. 
Washington.  DC  20506. 

The  Coimcil  will  meet  in  closed 
session  on  May  15  from  1:30-5:30  p.m. 
for  discussion  of  National  Medal  of  Arts 
nominations.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
28, 1997.  this  session  will  be  closed  to 
the  public  pursuant  to  subsection 
(c)(4).(6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code.  The 
remainder  of  the  meeting,  from  9  a.m.  to 
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3  p.m.  cm  May  16,  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  Congressional  Update;  Budget 
Update;  Application  Review;  Folk  & 
Traditional  Arts  Infrastructure  Initiative 
Guidelines  and  the  Endowment's  FY 
1997-2002  Strategic  Flan. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Council  will  go  into  closed  session 
pursuant  to  subsection  (c)(4)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C  5S2b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Coimcil  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  Accessabihty,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429.  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  the 
Office  of  Communications,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  at  202/682-5570. 

Dated:  April  29. 1997. 
Katliy  Plowitz-Worden, 

Panel  Coordinator,  Office  of  Guidelines  and 
Panel  Operatiot\s. 

IFR  Doc.  97-11537  Filed  5-2-97;  8:45  am] 
■UMQ  COOC  7SS7-01-M 


NUCLEAR  REGULATORY 


Agefwy  bifbrmation  Collection 
Activltlea:  Sutimission  for  0MB 
Revtonv;  Comment  Request 

AQBICY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
follovring  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 


displays  a  currently  vaUd  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Reports  Concerning  Possible 
Non-Routine  Emergency  Generic 
Problems. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant,  non-power 
reactor,  and  materials  applicants  and 
Ucensees. 

6.  An  estimate  of  the  number  of 
responses:  210  responses. 

7.  The  estimated  number  of  annual 
respondents:  210  respondents  (110 
reactor  licensees;  100  materials 
licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  46,200  hours 
(420  hours  per  reactor  licensee 
respondent);  10,000  hours  (100  hours 
per  materials  licensee  respondent). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  non-routine, 
emergency  generic  problems  which 
would  require  prompt  action  from  NRC 
to  preclude  potential  threats  to  public 
health  and  safety. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  EX^. 
Members  of  the  pubUc  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  PubUc 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  E)C,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  dociunent,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  EXI,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  4, 
1997:  Edward  Michlovich.  Office  of 
Information  and  Regulatory  Afi^airs 
(3150-0012),  NEOB-10202,  Office  of 


Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
(FR  Doc.  97-11574  Filed  5-2-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270, 50-287] 

Oconee  Nuclear  Station  Units  1. 2,  and 
3;  Notice  of  Consideration  of  Issuance 
of  Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55  issued  to  Duke 
Power  Company  (the  licensee)  for 
operation  of  the  Oconee  Nuclear  Station 
Units  1,  2,  and  3  located  in  Seneca, 
South  Carolina. 

The  proposed  amendments  would 
add  a  License  Condition  to  address  a 
revision  to  the  Oconee  Updated  Final 
Safety  Analysis  Report  to  clarify  the 
main  turbine-generated  missile 
protection  criteria.  The  licensee  has 
determined  that  this  clarification  is 
necessary  in  order  to  resolve  an 
imreviewed  safety  question  (USQ) 
related  to  the  design  of  certain  portions 
of  the  low  pressure  service  water  system 
piping  as  it  relates  to  the  separation 
criteria  of  Regulatory  Guide  1.115, 
Revision  1,  and  Section  3.5.1.3  of 
NUREG-0800. 

Oconee  Unit  2  is  currently  in  a  forced 
outage  for  repairs  on  the  High  Pressure 
Injection  System.  It  is  the  staffs  position 
that  a  plant  that  is  shut  down  may  not 
restart  if  a  USQ  exists.  The  USQ 
associated  with  high  trajectory  turbine 
missiles  was  self-identified  within  the 
last  2  weeks  as  a  result  of  engineering 
design  reviews  associated  with  the 
Oconee  Service  Water  Project.  Prior  to 
the  forced  shutdown  of  Unit  2,  the 
Ucensee  aggressively  developed  a 
proposed  license  amendment  to  resolve 
the  issue.  Therefore,  the  issue  could  not 
have  been  resolved  prior  to  the 
shutdown  and  must  be  resolved  on  an 
exigent  basis  so  that  it  does  not  delays 


restart  of  Unit  2  once  repairs  to  the  high 
pressure  injection  system  are 
completed. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and 
has  been  determined  to  involve  no  significant 
hazards  considerations,  in  that  operation  of 
the  fiacility  in  accordance  with  the  proposed 
amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated? 

No.  The  proposed  license  amendment 
proposes  the  use  of  less  restrictive  guidance 
with  respect  to  application  of  the  turbine 
missile  design  criterion.  Oconee's  current 
licensing  basis  is  to  protect  ES  [Emergency 
Safeguards]  equipment  against  turbine 
missiles  by  use  of  shielding  or  separation. 
The  proposed  changes  to  the  Oconee 
licensing  basis  would  allow  Oconee  to  use 
NRC  approved  methodology,  as  described  in 
Regulatory  Guide  1.115,  Revision  1  and 
NUREG  0800  Revision  2  (for  low  trajectory 
turbine  missiles)  and  NUREG  0800  Revision 
2  (for  high  trajectory  turbine  missiles)  in 
evaluating  the  credibility  and  probabiUty  of 
a  turbine  missile  strike  on  ES  equipment 
prior  to  imposing  a  separation  or  shielding 
design  requirement.  If  the  probability  is 
sufficiently  low  of  a  turbine  missile  strike, 
then  shielding  or  separation  would  not  be 
required.  Therefore,  the  separation  and 
shielding  design  requirements  would  only  be 
waived  on  equipment  which  has  a  very  low 
probability  of  being  struck  by  a  turbine 
missile. 

Design  to  protect  ES  equipment  against  a 
turbine  missile  as  described  above  is  not  an 
accident  initiator.  In  addition,  under  this 
new  license  amendment,  some  ES  equipment 
would  be  exempted  bom  separation  and 
shielding  design  requirements  for  turbine 
missiles.  The  basis  for  this  exemption  is  that 
the  probability  of  this  equipment  being  hit  by 


a  turbine  missile  is  very  low  as  evaluated 
through  NRC  approved  methods. 

Therefore,  based  on  this  analysis  and  the 
information  presented  in  Attachment  2  (of 
the  licensee's  submittal],  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased 
by  the  proposed  change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  the  accidents 
previously  evaluated? 

No.  Design  to  protect  ES  equipment  against 
a  turbine  missile  as  described  above  is  not  an 
accident  initiator. 

Therefore,  based  on  this  analysis  and  the 
supporting  information  in  Attachment  2,  no 
new  feilure  modes  or  credible  accident 
scenarios  are  postulated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  Under  tlUs  new  license  amendment, 
some  ES  equipment  would  be  exempted  from 
separation  and  shielding  design  requirements 
for  turbine  missiles.  The  basis  for  this 
exemption  is  that  the  probability  of  this 
equipment  being  hit  by  a  turbine  missile  is 
very  low  as  evaluated  through  NRC  approved 
methods. 

Therefore,  based  on  this  analysis  and  the 
supporting  information  in  Attachment  ?,  the 
margin  of  safety  is  not  significantly  reduced 
as  a  result  of  this  proposed  amendment 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinatioiL 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  considar  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 


of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  am  to 
4:15  pm  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L  - 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Jime  9, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
vdiich  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street,  Walhalla,  South  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extant  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  tabe  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  suppdrt  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  foct.  Contentions  shall  be  limited  to 
nutters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includiing  the  opportvmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 


notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-frt«  telephone  call  to  Western 
Union  at  1-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  and  to  J.  Michael 
McGarry,  m,  Winston  and  Strawn.  1200 
17th  Street.  NW..  Washington.  DC 
20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  29, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gehnan  Building,  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Oconee  County  Library,  501  West  South 
Broad  Street,  Walhalla.  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April  1997. 


For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge. 

Senior  Project  Manager,  Project  Directorate 
0-2,  Division  of  Reactor  Projects— l/Il,  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  97-11578  Filed  S-2-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Energy  Fuels  Nuclear,  Inc.; 
Designation  of  Presiding  Officer 

[Docket  No.  40-8681-MLA:  ASLBP  No.  97- 
726-03-MLA] 

Pursuant  to  delegation  by  the 
Conunission  dated  December  29. 1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972),  and  Sections  2.105.  2.700. 
2.702.  2.714.  2.714a.  2.717  and  2.1207  of 
the  Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

Energy  Fuels  Nuclear,  Inc. 
White  Mesa  Uranium  Mill 

(Request  for  License  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  piusuant  to  10  C.F.R. 
Subpart  L  of  the  Commission's 
Regulations.  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  request  for  hearing  submitted  by  the 
Native  American  People  Historical 
Foundation  on  an  amendment  to  the 
Source  Material  License  of  Energy  Fuels 
Nuclear,  Inc.  to  allow  receipt  and 
processing  of  uraniiun-bearing  material. 
The  license  amendment  was  granted  by 
the  Nuclear  Regulatory  Commission 
staff  on  April  2, 1997. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Ptirsuant  to  the 
provisions  of  10  C.F.R.  §  2.722, 
Administrative  Judge  Charles  N.  Kelber 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  dociunents  and 
other  materials  shall  be  filed  with  Judge 
Bloch  and  Judge  Kelber  in  accordance 
with  10  C.F.R.  §  2.701.  Their  addresses 
are: 

Administrative  Judge  Peter  B.  Bloch. 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 


Regulatory  Commission,  Washington. 
D.C.  20555 
Dr.  Charles  N.  Kelber.  Special  Assistant. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

Issued  at  Rockville,  Maryland,  this  29th 
day  of  April  1997. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  97-11581  Filed  5-2-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  55-2072e-SP) 

Ralph  L  Tetrick;  (Denial  of  Application 
for  Reactor  Operator  License);  Notice 
of  Appointment  of  Adjudicatory 
Employee 

Pursuant  to  10  CFR  §  2.4,  notice  is 
hereby  given  that  Mr.  Jesse  A.  Arildsen, 
a  Commission  employee  in  the  Office  of 
Nuclear  Reactor  RegiUation,  has  been 
appointed  as  a  Conunission 
adjudicatory  employee  within  the 
meaning  of  section  2.4,  to  advise  the 
Commission  regarding  issues  related  to 
the  pending  petition  for  review  of  LBP- 
97-2  and  LBP-97-6.  Mr.  Arildsen  has 
not  previously  performed  any 
investigative  or  litigating  function  in 
connection  with  this  or  any  factually- 
related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued  in  this  matter,  interested  persons 
outside  the  agency  and  agency 
employees  performing  invest^ative  or 
litigating  fimctions  in  this  proceeding 
are  required  to  observe  the  restrictions 
of  10  C.F.R.  §§  2.780  and  2.781  in  their 
communications  with  Mr.  Arildsen. 

It  is  so  ordered. 

For  the  Commission. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April,  1997. 
John  C  Hoyla, 
Secretary  of  the  Conunission. 
IFR  Doc.  97-11580  FUed  5-2-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  50-331] 

lES  Utilities  Inc.;  Central  Iowa  Power 
Cooperative;  Com  Belt  Power 
Cooperative;  Duane  Arnold  Energy 
Center  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission)  is 


considering  the  issuance  of  an  order 
approving,  imder  10  CFR  50.80.  an 
application  regarding  the  proposed 
merger  involving  IBS  Industries  (lESI). 
WPL  Holdings,  Inc..  and  Interstate 
Power  Corporation  (IPC).  lESI  is  the 
parent  company  of  lES  Utilities  Inc. 
(lESU).  lESU  is  the  licensee  for  the 
Duane  Arnold  Energy  Center  (DAEC) 
located  in  Linn  Coimty,  Iowa. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  September  27. 1996. 
lESU  informed  the  Commission  that 
imder  a  merger  agreement  between  lESI, 
WPL  Holdii^.  Lac.  and  IPC.  lESI  vdll 
merge  with  and  into  WPL  Holdings. 
Inc..  to  be  renamed  Interstate  Energy 
Corporation  (lEC).  of  which  lESU  would 
become  a  wholly-owned  subsidiary. 
lESU  will  remain  the  holder  of  its 
license  for  DAEC.  Under  the 
restructuring,  oirrent  stockholders  of 
lESI  will  become  stockholders  of  lEC 
pursuant  to  a  formida  stipulated  in  the 
merger  agreement.  lESU  requested  the 
Commission's  approval,  pursuant  to  10 
CFR  50.80.  lESU  would  remain  an 
electric  utility  as  defined  in  10  CFR 
50.2,  engaged  in  the  generation, 
transmission,  and  distribution  of 
electric  energy  for  wholesale  and  retail 
sale,  subject  to  the  rate  regulation  of  the 
Iowa  Utilities  Board  and  the  Federal 
Energy  Regulatory  Commission. 

The  Need  fttr  the  Proposed  Action 

Approval  under  10  CFR  50.80  is 
needed  to  the  extent  the  proposed 
transactions  effect  an  indirect  transfer  of 
control  of  the  DAEC  license.  lESI 
believes  the  proposed  combination  will 
offer  significant  strategic  and  financial 
benefits,  including:  (1)  Maintenance  of 
competitive  rates  that  will  improve  the 
combined  entity's  ability  to  meet  the 
challenges  of  the  increasingly 
competitive  environment  in  the  utility 
industry;  (2)  reduced  operating  costs 
resulting  from  integration  of  corporate 
and  administrative  functions:  (3) 
reduced  electric  production  costs 
through  the  joint  dispatch  of  systems; 
(4)  greater  purchasing  power  for  goods 
and  services;  (5)  more  efficient  piusuit 
of  diversification  into  non-utility  areas; 
(6)  increased  customer  diversity  and 
geographic  diversity  of  service 
territories;  and  (7)  expanded 
management  resources  and  ability  to 
select  leadership  from  a  larger  and  more 
diverse  management  pool. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 


there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  enviroimiental 
impacts  associated  with  the  proposed 
action.  With  regard  to  potential  non- 
radiologieal  impacts,  the  proposed 
action  will  not  affect  non-racUological 
plant  effluents  and  will  have  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  deiual  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  enviionmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  DAEC  dated  March 
1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  NRC  policy,  on 
February  21,  1997.  the  staff  consuhed 
with  an  official  of  the  Iowa  Utilities 
Board  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Conunission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
propgsed  action,  see  the  licensee's  letter 
dated  September  27. 1996.  with  the 
following  exhibits:  (A)  Information  to 
support  the  request  for  the 
Commission's  consent;  and  (B)  A  copy 
of  the  merger  agreement  executed 
among  lESI,  WPL  Holdings,  Inc.,  and 
IPC.  "These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Sti«et,  NW.. 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Cedar 
Rapids  Public  Library,  500  First  Street, 
SE..  Cedar  Rapids.  Iowa  52401. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1997. 
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For  the  Nuclear  Regulatory  Commission. 
Gail  Marcus, 

Director.  Project  Directorate  flJ-3,  Division 
of  Reactor  Projects  UI/IV,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  97-11577  Filed  5-2-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Individual  Plant  Examination  DatalMiaa: 
Uaer'a  Guide,  Draft 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Availability  of  NUREC-1603, 
draft. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  published  a  draft  of 
"Individual  Plant  Examination 
Database:  User's  Guide.  This  user's 
guide  provides  guidance  for  formulating 
queries  on  the  Individual  Plant 
Examination  (IPE)  database.  The  IPE 
database  stores  information  extracted 
from  a  review  of  the  IPEs  submitted  to 
the  agency  in  response  to  Generic  Letter 
88-20. 
SUPPLEMENTAAY  INFORMA-nON: 

Draft  NUREG-1603  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level).  Washington, 
DC  20555-0001.  A  free  single  copy  of 
Draft  NUREG-1603.  to  the  extent  of 
supply,  may  l>e  requested  by  writing  to 
Distribution  Series,  Printing  and  Mail 
Services  Branch.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

It  should  be  noted  that  the  associated 
software  to  query  the  IPE  database  is  not 
attached  to  the  user's  guide.  However, 
the  computer  software  is  made  available 
at  NRC  web  site  (www.nrc.gov)  under 
the  category,  "Nuclear  Reactor." 

The  Individual  Plant  Examination 
(IPE)  database  stores  structured 
information  about  plant  designs,  core 
damage  frequency  (CDF)  and 
containment  performance.  It  records  the 
presence  or  absence  of  hardware  in  each 
design,  characterizes  its  functional 
dependencies,  and  relates  these  faattires 
to  the  CDF  and  containment 
performance.  The  IPE  database  supports 
detailed  inquiries  into  these 
characteristics  for  a  specific  plant  or 
class  of  plants.  In  particular,  the  IPE 
database  is  designed  to  answer 
questions  that  enable  interested  parties 


to  compare  the  CDF  and  containment 
performance  of  boiling-  and 
pressurized-  water  reactors  (BWRs  and 
PWRs)  as  a  function  of  their  design 
features,  on  the  basis  of  information 
found  in  the  IPE  submittals. 

It  should  be  noted  that  the 
information  in  the  IPE  database  has  not 
been  verified  or  validated.  The  database 
contains  only  information  taken  from 
the  original  IPEs  submitted  by  the 
licensees  and  does  not  contain  any 
changes  to  this  information  made 
because  of  updates  to  the  licensees' 
IPEs. 

To  query  the  IPE  database,  two 
programs  have  been  developed.  The  first 
is  a  self-contained,  user  friendly,  menu- 
driven  program  written  in  Microsoft's 
Visual  Basic  language.  This  program 
answers  the  "basic  queries"  most  often 
asked  about  the  IPEs.  through  a  process 
of  sorting  records  within  the  IPE 
database.  Queries  of  this  type  can  be 
improvised  on  the  spot.  Other 
"advanced  queries"  that  all  for 
calculations.  Unking  of  data  files,  and 
ranking  or  sorting  on  the  basis  of 
calculation  can  be  performed  using  the 
programming  language  within  such 
personal  computer  data  management 
applications  as  dBase,  Access,  or 
Paradox.  This  IPE  database  user's  guide 
provides  guidance  for  formulating  basic 
and  advanced  queries. 

Dated  at  Rockville.  Maryland  this  28th  day 
of  April.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Maiy  T.  Droum. 

Acting  Chief  Probabilistic  Risk  Analysis 
Branch,  Division  of  Systems  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  97-11575  Filed  5-2-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Appointmanta  to  Perfonnanca  Review 
Boarda  for  Senior  Executive  Service 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  performance 

review  boards  for  Senior  Executive 

Service. 

StJMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Performance  Re\'iew  Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 


responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  performance 
appraisal  ratings  and  performance 
awards  for  Senior  Executives: 
Patricia  G.  Norry.  Deputy  Executive 

Director  for  Management  Services 
Richard  L.  Bangart.  Director,  Office  of 

State  Programs 
Stephen  G.  Bums,  Associate  General 

Counsel,  Office  of  the  General 

Counsel 
Guy  P.  Caputo,  Director.  Office  of 

Investigations 
Jesse  L.  Punches,  Chief  Financial  Officer 
Edward  L.  Halman,  Director,  Office  of 

Administration 
Malcolm  R.  Knapp,  Deputy  Director, 

Office  of  Nuclear  Material  Safety  and 

Safieguards 
Hubert  J.  Miller,  Regional 

Administrator,  Region  I 
Mary  lee  M.  Slosson.  Deputy  Division 

DG«ctor.  Office  of  Nuclear  Reactor 

Regulation 
Ashok  C.  Thadani.  Deputy  Director, 

Office  of  Nuclear  Rejgulatory  Research 
Roy  P.  Zinunerman.  Associate  Director 

for  Projects,  Office  of  Nuclear  Reactor 

Regulation 

The  following  individuals  will  serve 
as  members  of  the  NRC  PRB  Panel  that 
was  established  to  review  appraisals 
and  make  recommendations  to  the 
appointing  and  awarding  authorities  for 
NRC  PRB  members: 

Hugh  L.  Thompson,  Jr.,  Deputy 
Executive  Director  for  Regulatory 
Programs 

Karen  D.  Cyr,  General  Coimsel,  Office  of 
the  General  Coimsel 

Edward  L.  Jordan,  Deputy  Executive 
Director  for  Regulatory  E^ctiveness, 
Program  Oversight,  Investigations  and 
Enforcement 

All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  TiUe 
5  of  the  United  States  Code. 

EFFECTIVE  DATE:  May  5, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carolyn  J.  Swanson,  Secretary, 
Executive  Resources  Board.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555,  (301)  415-7103. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  April  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Carolyn  |.  Swanson, 
Secretary,  Executive  Resources  Board. 
(FR  Doc  97-11576  Filed  5-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38546;  File  No.  SR-CTA/ 
CO-«7-1J 

Consolidated  Tape  Association;  OfxJer 
Granting  Approval  of  First  Substantive 
Amendment  to  the  Second 
Restatement  of  ttte  Consolidated  Tape 
Association  Plan 

April  25. 1997. 
L  Introductioii 

On  March  14.  1997,  the  Consolidated 
Tape  Association  ("CTA")  Plan 
Participants  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  an 
amendment  to  the  Restated  CTA  Plan 
pursuant  to  Rule  llAa3-2  the  Securities 
Exchange  Act  of  1934  ("Act").  Notice  of 
the  filing  appeared  in  the  Federal 
Register  on  March  27. 1997. >  No 
comment  letters  were  received  in 
response  to  the  Notice.  For  the  reasons 
stated  below,  the  Commission  has 
determined  to  approve  the  filing. 

n.  Description  of  the  Amendment 

Section  XI(a)  of  the  Second 
Restatement  of  the  CTA  Plan  recognizes 
the  right  of  the  primary  market  for  a 
security  to  halt  or  suspend  trading  in 
the  security  if  it  feels  that  the  non- 
disclosure of  information  relating  to  the 
security  or  other  regulatory  problems 
warrants  that  action.  After  the  primary 
market  notifies  the  Processor  that  the 
information  that  triggered  the  halt  has 
been  adequately  disclosed,  the 
Processor  is  required  to  disseminate 
indications  of  interest  for  the  security 
that  any  Participant  may  provide. 

If  the  primary  market  provides  an 
indication  of  interest  vsdthin  15  minutes 
of  the  time  that  it  notifies  the  Processor 
about  the  adequate  information 
disclosure,  the  Processor  may  resume  its 
dissemination  of  last  sale  information 
relating  to  the  security  at  the  end  of  that 
15-minute  period. 

If  the  primary  market  does  not 
provide  an  indication  of  interest  within 
15  minutes  of  its  notice  to  the  Processor 
of  the  adequate  information  disclosure, 
then  within  five  minutes  of  the  end  of 
that  period,  the  primary  maiket  must 
cause  the  Processor  to  include  on  the 
consolidated  tape  an  administrative 
message.  The  message  must  signify  the 
continuation  of  the  halt  or  announce  the 
existence  of  a  market  condition  that 
relates  to  the  trading  of  the  security  in 
the  primary  market.  In  the  latter  case 
(i.e.,  the  aimouncement),  the  halt 


terminates  five  minutes  after  the 
announcement,  at  which  time  the 
Processor  is  to  resume  disseminating 
last  sale  information  relating  to  the 
security. 

The  instant  amendment  will  reduce 
the  15-minutes  period  to  ten  minutes. 
This  amendment  will  enable  trading  in 
the  security  to  resume  ten  minutes  after 
the  security's  primary  market  notifies 
the  Processor  that  the  requisite 
information  has  been  adequately 
disclosed.  In  the  context  of  a  halt  that 
involves  the  annoimcement  of  an 
existing  market  condition,  the 
amendment  will  also  expedite  the  time 
by  which  the  primary  market  must  make 
the  annoimcement,  thereby  expediting 
the  resimiption  of  the  Processor's 
dissemination  of  last  sale  information 
relating  to  the  security. 

The  post-disclosure  waiting  period  is 
primarily  intended  to  allow  an  adequate 
opportunity  for  an  appropriate  level  of 
dispersion  of  the  information  that 
triggered  the  trading  halt.  The 
Commission  believes  that  significant 
increases  in  the  speed  of 
conununications  allow  for  rapid 
dissemination  of  information  and  rapid 
response  to  that  disseminated 
information. 

Moreover,  the  Conamission  believes 
the  increases  in  the  speed  of 
communications  have  shifted  the 
balance  between  timeliness  and  price 
discovery  and  believes  that  the  CTA's 
choice  of  ten  minutes,  rather  than  15 
minutes,  is  a  reasonable  period  to  arrive 
at  a  price  that  reflects  an  appropriate 
equilibrium  of  buying  and  selling 
interest.  The  proposed  amendment  will 
allow  a  stock  to  open  or  re-open  in  a 
more  expeditious  manner,  while  still 
providing  sufficient  time  for  the 
appropriate  pricing  of  orders.  As  a 
result,  the  proposed  amendment  strikes 
an  appropriate  balance  between  the 
preservation  of  the  price  discovery 
process  and  the  provision  of  timely 
opportimities  for  investors  to  participate 
in  the  market. 

In  addition,  the  amendment  conforms 
the  CTA  Plan  to  rule  changes  of  the  New 
York  Stock  Exchange  ("NYSE")  and  the 
American  Stock  Exchange  ("Amex").^ 
In  relevant  part,  those  rule  changes 
reduce  from  15  minutes  to  ten  minutes 
the  duration  of  the  time  period  that 
must  elapse  between  the  first 
publication  of  an  indication  of  interest 


>  Securities  Exchange  Act  RiileaM  No.  38427 
(March  21. 1997),  62  FR  14708. 


'The  Commission  approved  the  NYSE  rule 
change  on  January  31, 1997.  See  Securities 
Exchange  Act  Release  No.  38225,  62  FR  5875 
(February  7, 1997).  The  Amex  had  Gled  its  version 
(the  "Proposed  Amex  Rule")  with  the  Commission 
and  the  Commission  is  by  separate  Order  approving 
the  proposed  Amex  rule.  See  Exchange  Act  Release 
No.  38S49  (April  28. 1997). 


following  a  trading  halt  and  the 
reopening  of  trading  in  the  halted 
security. 

Without  the  instant  amendment  to  the 
CTA  Plan,  the  NYSE  and  Amex  rule 
changes  would  create  the  following 
anomaly:  If  an  indication  of  interest  for 
a  security  is  published  less  than  five 
minutes  after  NYSE  or  Amex  announces 
that  the  information  that  gave  rise  to  a 
regulatory  trading  halt  has  been 
adequately  disp>ersed,  NYSE  and  Amex 
rules  would  allow  the  specialist  to 
reopen  trading  in  the  security  before  the 
CTA  Plan  would  allow  the  Processor  to 
report  the  security's  last  sale  price 
information.  This  amendment  ^ 
eliminates  the  anomaly. 

in.  Discussion 

The  Commission  has  determined  that 
this  amendment  is  consistent  with  the 
Act.  Rule  llAa3-2(c)(2)  under  the  Act 
provides,  inter  alia,  that  the 
Conomission  approve  an  amendment  to 
an  effective  National  Market  System 
plan  is  it  finds  that  the  amendment  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Maiket  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
In  making  such  a  determination,  the 
Commission  must  examine  Section  llA 
of  the  Act  and  the  rules  promulgated 
thereunder.  Rule  llAa3-2(b)  lists  the 
requirements  for  filing  or  amending  a 
national  market  system  plan.  The 
Commission  has  determined  that  the 
detailed  description  of  the  amendment, 
the  rationale  for  the  amendment,  and 
plans  for  operation  meet  the 
requirements  of  Rule  llAa3-2(b). 

Furthermore,  the  amendments  will 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  National  Market 
System  by  reducing  the  period  of  time 
that  must  elapse  before  tiie  Processor 
can  resimie  the  dissemination  of  market 
data  after  the  primary  market  for  the 
halted  security  notifies  the  Processor 
that  the  Information  that  triggered  the 
halt  has  been  adequately  disclosed. 

IV.  Conclusion    - 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
amendment  to  the  CTA  Plan  is 
consistent  with  the  Act,  and  the  Rules 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  11 A  of  the  Act,  that  the 
amendment  to  the  CTA  Plan  be,  and 
hereby  is,  approved. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-11614  Filed  5-2-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  35-26712] 


Rlings  Under  the  Pubttc  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAct') 

April  30, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
May  22, 1997.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Northeast  Utilities,  et  al.  (70-8875) 

Northeast  UtiUties  ("NU"),  174  Brush 
Hill  Avenue.  West  Springfield, 
Massachusetts  01809,  a  registered 
holding  company  and  its  wholly  owned 
subsidiary  companies  ("Subsidiaries"). 
Holyoke  Water  Power  Company 
("HWP"),  Canal  Street,  Holyoke. 
Massachusetts  01040,  Western 
Massachusetts  Electric  Company 
("WMECO").  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01809, 


Public  Service  Company  of  New 
Hampshire  ("PSNH")  and  North 
Atlantic  Energy  Corporation  ("NAEC"), 
both  of  1000  Elm  Street,  Manchester, 
New  Hampshire  03015,  and  The 
Connecticut  Light  &  Power  Company 
("CL&P"),  107  Selden  Street,  Berlin. 
Connecticut  06037  (all  companies 
collectively,  "Applicants"),  have  filed  a 
post-effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act  and 
rules  43,  45  and  54  thereunder. 

By  orders  dated  February  11, 1997 
(HCAR  No.  26665)  and  March  25, 1997 
(HCAR  No.  26692)  ("Orders"),  the 
Commission  authorized  among  other 
things,  the  Applicants  to  enter  into  an 
unsecured  revolving  credit  facility 
("Facihty")  with  various  lending 
institutions  permitting  borrowings 
thereunder  aggregating  up  to  $313.75 
million.'  The  Orders  also  authorized 
NAEC  to  issue  short-term  notes 
aggregating  not  more  than  $50  miUion. 
and  the  continued  use,  through 
December  31,  2000,  of  the  Northeast 
Utilities  System  Money  Pool  ("Money 
Pool")  to  assist  in  meeting  the  short- 
term  borrowing  needs  of  the  Applicants 
and  certain  other  NU  subsidiaries.^  The 
Orders  provided  however,  that  NAEC 
could  borrow  through  the  Money  Pool 
to  the  extent  that  funds  attributable  to 
contributions  from  NU  are  available  for 
such  borrowings. 

The  Applicants  now  propose  that  NU, 
CL&P  and  WMECO  enter  into 
amendments  to  their  Facility,  which 
will  provide,  among  other  things,  that: 
(1)  CL&P  and  WMECO  coUaterahze  their 
obligations  under  the  Facility  with  first 
mortgage  bonds; '  (2)  NU's  borrowing 
limit  under  the  Facility  be  reduced  to 
zero,  subject  to  reinstatement  to  up  to 
$50  million,  until  such  time  as  NU, 
CL&P  and  WMECO  meet  certain 
financial  tests;  (3)  the  levels  of  CL&P's 
and  WMECO's  respective  borrowings 
may  not  exceed  the  aggregate  principal 
amount  of  the  first  mortgage  bonds 
securing  their  respective  obligations 
under  the  Facility;  (4)  on  the  closing 
date  of  the  amendment,  the  borrowers 
pay  each  lender  an  amendment  fee 
equal  to  .25%  of  its  commitment  under 
the  Facility;  and  (5)  the  amendments 
become  effective  no  later  than  May  30, 
1997. 


» 17  CFR  200.2O-3(a)(27). 


'  Under  the  Facility,  the  Applicant*  have  the 
following  maximum  borrowing  limits:  NU — S1S0 
million;  CLAP— $313.75:  and  WMECO  $150 
million. 

'  The  Orders  authorized  the  issuance  of  short- 
term  debt  through  December  31,  2000. 

>  CL&P's  and  WMECO's  issuance  and  sale  of  such 
bonds  are  exempt  from  prior  Commission 
authorization  under  rule  52. 


The  Applicants  also  propose  to 
increase  the  short-term  borrowing  limit 
of  NAEC  from  $50  million  to  $60 
million  and  to  amend  the  Money  Pool 
to  enable  NAEC  to  borrow  fimds 
contributed  by  all  of  the  NU  system 
Money  Pool  participants.  The 
Applicants  request,  however,  that  the 
Commission  reserve  jurisdiction  over 
PSNH  and  NAEC  borrowing  Money  Pool 
funds  attributable  to  WMECO.  unless 
and  imtil  authorization  is  granted  by  the 
Massachusetts  Department  of  Public 
Utilities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaret  H.  McFarland. 
Depu  ty  Secretary. 

IFR  Doc.  97-11615  Filed  5-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (T.J.T.,  Inc.,  Common 
Stock,  $.001  Par  Value;  Redeemable 
Common  Stock  Purchase  Warrants) 
File  No.  1-14140 

April  29, 1997. 

T.J.T.,  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  ("Securities")  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  on  the  BSE  are 
that  the  Sectirities  are  traded  on  the 
Nasdaq  SmallCap  Market.  The 
Company's  fisting  on  the  BSE  was 
required  by  the  Company's 
underwriters,  Toluca  Pacific  Securities 
Corp.  ("Toluca").  Toluca  has 
experienced  operating  difficulties  and 
ceased  to  make  a  market  in  the 
Company's  securities  as  of  January  30, 
1997. 

The  Securities  trading  volume  on  the 
BSE  is  exceedingly  low.  During  January 
1997  there  was  one  trade  of  100  shares, 
during  February  1997  there  was  one 
trade  of  10,100  shares,  and  during 
March  1997  there  was  one  trade  of  100 
shares.  In  view  of  the  limited  activity  on 
the  BSE,  it  is  not  cost-effective  for  the 
Company  to  maintain  its  listing  on  two 
exchanges. 

Any  interested  person  may.  on  or 
before  May  20, 1997,  submit  by  letter  to 


the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
~inve8tor8.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatliaa  G.  Katz, 
Secntaiy. 

IFR  Doc.  97-11526  FUed  5-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[FHeNo.SOO-1] 

Genesis  Intemationai  RnancM 
ServicM.  Inc.;  Order  of  Suspension  of 
TrwIIng 

May  1, 1997. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Genesis 
Intemationai  Financial  Services,  Inc. 
("GIFS"),  because  of  questions  regarding 
the  accuracy  of  assertions  by  GIFS,  and 
by  others,  in  documents  sent  to,  and 
statements  made  to,  market-makers  of 
the  stock  of  GIFS,  other  broker-dealers, 
and  to  investors  concerning,  among 
other  things,  the  value  of  certain  assets 
claimed  by  GIFS  aad  the  purported  sale 
of  a  GIFS  subsidiary. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  fw  the 
period  from  9:30  a.m.  EDT,  May  1, 1997 
through  11:59  p.m.  EDT,  on  May  14, 
1997. 

By  the  Commission. 
Maisaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  97-11738  Filed  5-1-97;  11:44  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeee  No.  34-38549;  Rie  No.  SR-AMEX- 
•7-13J 

Salf-Ragulatory  Organizations:  Notice 
of  HIing  and  Order  Granting 
AecelerBlod  Approval  of  Proposed 
Rula  Change  by  the  Anterlcan  Stock 
Exchange,  Inc.  Relating  to  Exchange 
Policy  on  indications,  Openings  and 
Raopanings 

April  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  therBunder,^ 
notice  is  hereby  given  that  on  March  5, 
1997.  the  American  Stock  Exchange, 
bic.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  li  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishii^  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

L  Self-Regulatory  Organization's 
Stateownt  of  the  Terms  of  Subetance  of 
die  Proposed  Rule  Change 

The  Amex  proposes  to  revise 
Exchange  policy  regarding  indications, 
openings  and  reopenings.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex 
and  at  the  Commission. 

n.  Self-Regnlatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-re^ilatory  organization  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

>4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  specialists  disseminate 
indications  of  interest  to  the 


MSU.S.CS78^bXl). 
*17CFR240.19b-«. 


consolidated  tape  prior  to  the  opening 
or  reopening  of  trading  in  a  previously 
halted  stock,  or  in  the  event  of  a  delayed 
opening.  These  indications 
communicate  the  probable  price  range 
where  the  stock  will  open  or  reopen. 

The  Amex's  policy  on  dissemination 
of  tape  indications  ctirrenUy  requires  a 
minimnin  of  15  minutes  to  elapse 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  In 
addition,  when  multiple  indications  are 
used,  a  minimnin  of  10  minutes  must 
elapse  after  the  last  indication  when  it 
does  not  overlap  the  prior  indication, 
and  a  minimnm  of  5  minutes  must 
elapse  after  the  last  indication  when  it 
overlaps  the  prior  indication. 

"The  Exchange  is  proposing  that  these 
n»inimnm  time  periods  before  opening 
or  reopening  a  stock  be  compressed 
from  15  to  10  minutes  after  the  first 
indication;  and  to  5  minnttw  after  the 
last  indication,  regardless  of  whether  it 
overlaps  the  prior  indication,  provided 
that  a  minimum  of  10  minutes  elapses 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  The 
proposed  rule  shortens  the  time  period 
for  indications  and  strikes  an 
appropriate  balance  between  preserving 
the  price  discovery  process  while 
providing  timely  opportunities  for 
investors  to  participate  in  the  mariieL 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  ndes  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfsct  the 
mechanism  of  a  free  and  open  maricet 
and,  in  general,  to  protect  investors  and 
the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Reffilatory  Organization's 
Stateiiient  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  S«dicitation  (tf  Comments 

Interested  persons  are  invited  to 
submit  writtm  data,  views,  and 
arguments  conconing  the  foregoing. 
Persons  mnlnng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
ccMnmxmicaUons  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-13  and  should  be 
submitted  by  May  27, 1997. 

IV.  Commisnon's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)'*  requirements  that  rules 
of  an  exchange  be  designed  to  pnjmote 
just  and  equitable  principles  of  trade,  to 
prevent  fiaudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public.^ 

Specincally,  the  Exchange  proposed 
that  minimum  time  periods  before 
opening  or  reopening  a  stock  be 
comprised  £rom  15  to  10  minutes  after 
the  first  indication;  and  to  5  minutes 
alter  the  last  indication,  provided  that  a 
minimum  of  10  minutes  elapsed 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  For 
example,  if  only  3  minutes  had  elapsed 
from  the  time  of  the  first  indication  to 
the  second  indication,  the  minimum 
waiting  period  after  the  second 
indication  would  be  7  minutes. 

The  Commission  agrees  with  the 
Exchange  that  due  to  increases  in  the 
speed  of  communications,  relevant 
market  information  can  be  disseminated 
and  responded  to  very  quickly.  The 
Commission  finds  reasonable  the 
Exchange's  determination  that  the 
propose  rule  change  will  allow  the 
opening  or  reopening  of  a  stock  in  a 
more  expeditious  fashion  while  still 
providing  sufficient  time  for  appropriate 
pricing  of  orders.  The  Commission  finds 


that  in  the  rule  change,  the  Exchtmge 
has  made  a  reasonable  determination 
that  balances  the  preservation  of  the 
price  discovery  process  while  providing 
timely  opportimities  for  investors  to 
participation  in  the  market.  Exchange 
staff  has  represented  that  the  change  in 
the  timing  of  tape  indications  is 
consistent  with  Intermarket  Trading    " 
System  re-opening  procedures.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  rule  change 
is  being  approved  with  a  corresponding 
amendment  to  Section  XI(a)  (Trading 
Halt  and  Suspension  Procedures)  of  the 
Consolidated  Tape  Association  Plan.' 
An  identical  policy  on  indications, 
openings,  and  reopenings  was  approved 
for  use  on  the  New  York  Stock  Exchange 
on  January  31, 1997  following  a  full 
notice  period  during  which  no 
comments  were  received." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-AMEX-97- 
13)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  •" 

Margarat  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  97-11607  Filed  5-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-<}8547;  File  No.  SR-CBOE- 
96-73] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Meml)er8hip 
Committee  Jurisdiction  Over 
Continuing  IMemtMrship 

April  25,  1997. 

I.  Introduction 

On  November  26, 1996,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 


M5U.S.C§78nb). 

•15U.S.C§78f(bK5). 

'In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C§78c(f). 


■Telephone  conversation  between  Mike  Cavalier, 
Attorney.  Amex  and  David  Sieradzlci,  Attorney, 
SEC.  on  March  20,  1997. 

'  See  Securities  Exchange  Release  No.  3A546 
(Apr.  25.  1997). 

*  See  Securities  Exchange  Act  Release  No.  38225 
Uan.  31,  1997),  62  FR  5875  (Feb.  7. 1997)  (order 
approving  File  No.  SR-NYSE-96-321. 

•15U.S.C§78s(b)(2). 
>»17  CFR  200.3O-3(a)(12). 


Sectirities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.^ 
On  February  12, 1997,  the  Exchange 
filed  an  amendment  to  the  rule 
proposal.  3  The  rule  change  amends 
CBOE  Rule  3.4,  "Denial  of  and 
Conditions  to  Membership,"  to  grant 
CBOE's  Membership  Committee 
("MC"),  instead  of  the  CBOE's  Business 
Conduct  Committee  ("BCC"),  the  power 
to  deny  continued  membership  or 
association  with  a  member,  or  to 
condition  continuance  in  membership 
or  association,  if  the  member  or 
associated  person:  (1)  Fails  to  meet  any 
of  the  qualification  requirements  for 
membership  or  association  after  the 
membership  or  association  has  been 
approved;  (2)  fails  to  meet  any  condition 
placed  by  the  MC  on  such  membership 
or  association;  (3)  violates  an  agreement 
with  the  Exchange;  or  (4)  becomes 
subject  to  a  statutory  disqualification 
under  the  Act.  The  rule  change  also 
amends  CBOE  Rule  3.4  to  require  a 
member  or  person  associated  with  a 
member  who  is  subject  to  a  statutory 
disquahfication  to  submit  an 
application  to  the  MC  in  order  to 
continue  as  a  member  or  as  a  person 
associated  with  a  member. 

Notice  of  the  proposed  rule  change 
and  Amendment  No.  1,  together  with 
the  substance  of  the  proposal,  was 
provided  by  issuance  of  a  release 
(Securities  Exchange  Act  Release  No. 
38290  (February  14,  1997))  and  by 
pubhcation  in  the  Federal  Register  (62 
FR  8472  (February  25, 1997)).  No 
comments  were  received.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

n.  Description  of  the  Proposal 

Currently,  the  CBOE's  MC  may  deny 
or  condition  membership  for  new 
applicants  for  the  reasons  specified  in 
CBOE  Rule  3.4  (a),  (b).  and  (c).  CBOE 
Rule  3.4(e)  currently  authorizes  the 
Exchange's  BCC.  rather  than  the  MC.  to 
take  action  against  existing  members  or 


>15U.S.C§78«(b)(l). 

M7  CFR  240.19b-4. 

'  See  Latter  from  Arthur  Reinstein,  Senior 
Attorney.  CBOE,  to  Janice  Mitnick,  Attorney, 
Division  of  Market  Regulation.  Commission,  dated 
February  12,  1997  ("Amendment  No.  1"). 
Amendment  No.  1  provides  that  failure  to  Tile  an 
application  notifying  the  Exchange  of  a  statutory 
disqualification  would  be  a  factor  to  be  considered 
by  the  CBOE's  Membership  Committee  in  making 
determinations  with  respect  to  the  person's 
membership  or  association  pursuant  to  CBOE  Rule 
3.4(e),  instead  of  constituting  a  waiver  of  the 
individual's  right  of  appeal.  Further,  Amendment 
No.  1  describes  the  procedures  to  be  followed  by 
the  Exchange's  Membership  Committee  in 
reviewing  an  application  submitted  pursuant  to 
proposed  CBOE  Rule  3.4(0.  Finally,  Amendment 
No.  1  describes  the  composition  of  the  CBOE's 
Business  Conduct  Committee  and  CBOE* 
Membership  Committee. 


associated  persons  when  any  of  the 
reasons  delineated  in  CBOE  Rule  3.4  (a), 
(b),  or  (c)  for  denying  or  conditioning 
membership  or  association  arise. 

The  CBOE  proposes  to  amend  CBOE 
Rule  3.4(e)  to  allow  the  MC.  rather  than 
the  BCC,  to  deny  continued  membership 
or  association,  or  to  condition  the 
continuance  of  membership  or 
association,  if  the  member  or  associated 
person:  (1)  Fails  to  meet  any  of  the 
qualification  requirements  for 
membership  or  association  after  the 
membership  or  association  has  been 
approved;  (2)  fails  to  meet  any  condition 
placed  by  the  MC  on  such  membership 
or  association;  (3)  violates  any 
agreement  with  the  Exchange;  or  (4) 
becomes  subject  to  a  statutory 
disqualification  imder  the  Act. 

llie  Exchange  believes  that  it  is  more 
appropriate  for  the  MC  to  deal  with 
membership  related  issues  (whether 
these  issues  concern  an  applicant  for 
membership  or  an  existing  CBOE 
member),  and  for  the  BCC  to  limit  its 
activities  to  disciplinary  matters 
involving  allegations  of  specific  rule 
violations.  According  to  the  CBOE,  the 
MC  is  more  {amiliar  with  the 
considerations  that  properly  bear  on 
decisions  to  deny  or  condition 
membership,  and  is  best  able  to  evaluate 
cases  involving  whether  to  continue  or 
condition  the  membership  of  an  existing 
member  by  referring  to  the  standards  it 
applies  when  evaluating  applicants  ^'"r 
membership.  Furthermore,  the  BCT  may 
not  be  familiar  with  the  factors 
considered  by  the  MC  when  acfa:-"',  on 
membership  applications,  or  the  types 
of  conditions  that  may  be  imposed  (m 
applicants.  Therefore,  the  CBOE 
beUeves  that  the  rule  change  will 
remove  the  possibility  of  disparate  or 
inconsistent  treatment  of  membership 
issues  because  the  MC  will  make  all 
membership-related  decisions,  both  for 
individuals  applying  for  membership 
and  for  CBOE  members. 

New  CBOE  Rule  3.4(g)  preserves  the 
right  of  persons  denied  membership 
tmder  CBOE  Rule  3.4  (a),  (b)  or  (c)  to 
appeal  the  MC's  decision  pursuant  to 
Chapter  XDC,  "Hearings  and  Review."  of 
the  CBOE's  rules  and  grants  the  same 
right  of  review  to  existing  members  and 
associated  persons  who  are  not 
permitted  to  continue  in  membership  or 
association,  or  whose  membership  or 
association  is  conditioned  pursuant  to 
CBOE  Ride  3.4(e).*  Further,  pursuant  to 


CBOE  Rule  3.4(g),  no  determinatirai  by 
the  MC  to  discontinue  or  condition 
membership  or  association  shall  take 
effect  imtil  the  review  procedtues  under 
Chapter  XIX  have  been  exhausted,  or 
the  time  for  such  review  has  passed. 

Although  the  BCC  will  no  longer  have 
authority  over  decisions  regarding 
conditioned  or  continued  membership 
imder  CBOE  Rule  3.4(e),  the  CBOE  notes 
that  the  BCC  will  retain  its  power  to 
take  action  against  existing  members  or 
assoq^ated  persons  ptirsuant  to  Section 
2.2,  "Eligibility  for  Membership;  Good 
Standing,"  of  the  Exchange's 
Constitution  if  a  member  or  associated 
person  violates  any  provision  of  the 
Constitution  or  the  rules.*  The  Exchange 
believes  that,  as  a  practical  matter,  the 
rule  change  will  have  littie  effect  on  the 
BCC's  abihty  to  act  because  the  BCC 
rarely  relies  on  CBOE  Rule  3.4(e),  but 
instead  takes  disciplinary  action  for 
specific  rule  violations  imder  the  other 
provisions  of  the  CBOE's  rules. 
Accordingly,  the  Exchange  states  that, 
following  the  CBOE's  current  practice, 
the  BCC  will  continue  to  take 
disciplinary  action  under  CBOE  Rule 
4.2.  "Adherence  to  Law."  and  the 
Chairman  of  the  Board  or  the  Chairman 
of  the  Executive  Committee  will 
continue  to  take  action  under  CBOE 
Rule  16.1,  "Imposition  of  Suspension." 

The  nile  change  also  clarifies  that 
CBOE  Rule  3.4(e)  applies  to  associated 
persons  as  well  as  members.  The 
Exchange  states  that  the  CBOE  has 
always  interpreted  CBOE  Rule  3.4(e)  to 
apply  to  associated  persons  as  well  as 
members,  and  that  the  rule  change 
clarifies  CBOE  Rule  3.4(e)  to  reflect  this 
interpretation. 

Finally,  the  rule  change  will  add 
paragraph  (f)  to  CBOE  Rule  3.4,  which 
will  require  members  or  persons 
associated  with  members  who  become 
subject  to  a  statutory  disqualification  " 
to  file  an  apphcation  with  the  MC 
within  30  days  of  becoming  subject  to 
the  statutory  disqualification  if  the 
member  or  associated  person  wishes  to 
continue  in  membership  or  association. 
The  MC  will  consider  continued 
membership  or  association  with  a 
member  under  the  same  procedures  as 
it  will  consider  a  new  application  of  an 
individual  who  is  subject  to  a  statutory 


disqualification.'  Absent  extenuating 
circumstances,  if  a  member  or 
associated  person  fails  to  submit  the 
required  application,  the  Exchange  may 
consider  such  failure  as  a  factor  to  be 
considered  by  the  MC  when  making  a 
determination  with  respect  to  the 
member  or  associated  person's 
continued  membership  or  association." 

m.  Diaciiauon 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  and  the 
rules  and  regidations  thereunder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(6).*  which 
reqtiires  that  the  rules  of  an  exchange 
provide  that  its  members  and  persons 
associated  with  its  members  be 
appropriately  disciplined  for  violations 
of  the  Act,  the  rules  and  regtilations 
thereunder,  and  the  rules  of  the 
exchange.  In  addition,  the  Commission 
finds  that  the  Exchange's  proposal  is 
consistent  with  Section  6(b)(7)  of  the 
Act,*°  which  requires,  among  other 
things,  that  the  rules  of  an  exchange 
provide  a  fair  procedure  for  the 
disciplining  of  members  and  associated 
persons,  the  denial  of  membership,  and 
the  barring  of  any  person  from 
association  with  a  member. 

The  Comnussion  believes  that  it  is 
reasonable  for  the  Exchange  to  amend 
its  rules  to  provide  the  MC,  rather  than 
the  BCC,  with  jurisdiction  over 
membership  issues  relating  to  existing 
CBOE  members  and  associated 
persons.^ >  In  this  regard,  the 
Commission  notes  that  the  CBOE  has 
stated  that  the  MC  is  more  familiar  vriih 
the  considerations  that  bear  on 
decisions  to  deny  or  condition 
membership  and  is  best  able  to  evaluate 
cases  involving  membership  issues.  In 
addition,  the  (SOE  believes  that  the 
consolidation  of  membership  issues 
with  the  MC  will  help  to  ensure 
consistent  treatment  of  membership 
related  issues,  whether  the  issues 
concern  an  applicant  for  membership  or 
association  or  an  existing  CBOE  member 
or  associated  person. 

The  proposal  also  preserves  the  right 
of  CBOE  members  and  associated 
persons,  as  well  as  applicants  for 
membership  or  association,  to  appeal 
decisions  of  the  MC  under  CBOE  Rule 


*  Under  Chapter  XDC  a  person  denied 
membership  may  be  apply  for  a  hearing  before  a 
panel  of  the  Appeals  Committee  to  obtain  review 
of  a  MC  denial.  See  CBOE  Rule  19.2,  "Submission 
of  Applications  to  the  Exchange."  The  panel's 
decision  may  then  be  appealed  to  or  reviewed  by 


the  CBOE's  Board  of  Directors  ("Board").  See  CBOE 
Rule  19.5,  "Review." 

>  Section  2.2  provides  that  "the  good  standing  of 
a  member  may  be  suspended,  terminated  or 
otherwise  withdrawn,  as  provided  in  the  Rule*,  if 
any  of  said  conditions  for  approval  cease  to  be 
maintained  or  the  member  violates  any  of  iu 
agreements  with  the  Exchange  or  any  of  the 
provisions  of  the  Constitution  or  the  Rules." 

•  See  15  U.&C  $  78c(a)(39). 


'  See  Amendment  No.  1,  supra  note  3.  and  CBCX 
Regulatory  Circular  RG95-93. 

■  See  Amendment  No.  1,  supra  note  3. 

•15U.S.C§78f(bK6). 

'•15U.S.C878f[bH7). 

<  >  As  noted  above,  the  CBOE's  MC  currently  may 
deny  or  condition  membership  or  association  with 
regard  to  applicants  for  memtiership  or  associatioa 
under  CBOE  Rule  3.4  (a),  (b).  and  (c). 
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3.4.  Specifically.  CBOE  Rule  3.4(g) 
provides  that  an  applicant  or  associated 
person  who  has  been  denied 
membership  or  association  pursuant  to 
CBOE  Rule  3.4(a).  (b).  or  (c).  or  whose 
continuance  in  membership  or 
association  has  been  conditioned 
pursuant  to  C30E  Rule  3.4  (e).  may 
appeal  the  MC's  decision  under  Chapter 
XDC  of  the  CBOE's  rules.  As  noted 
above.  Chapter  XIX  of  the  CBOE's  rules 
provides  for  a  hearing  before  a  panel  of 
the  CBOE's  Appeals  Committee  and  for 
review  of  the  panel's  decision  by  the 
CBOE's  Board  or  a  committee  of  the 
Board.  In  addition,  CBOE  Rule  3.4(g) 
states  that  no  decision  of  the  MC  under 
CBOE  Rule  3.4(e)  will  take  effect  until 
the  review  procedures  under  Chapter 
XIX  have  been  exhausted  or  the  time  for 
review  has  expired.  Accordingly,  the 
Commission  believes  that  the  C30E's 
proposal  preserves  the  rights  of 
members  and  applicants  to  appeal 
decisions  of  the  MC,  thereby  helping  to 
ensure  that  the  CBOE's  rules  provide 
fair  procedures  for  disciplining 
members  and  associated  persons,  and 
for  denials  of  membership,  consistent 
with  Section  6(b)(7)  under  the  Act. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  CBOE  to 
clarify  that  CBOE  Rule  3.4(e)  applies  to 
associated  persons  as  well  as  members 
in  order  to  reflect  acctirately  the  CBOE's 
interpretation  and  application  of  CBOE 
Rule  3.4(e).  Finally,  the  Commission 
beUeves  it  is  reasonable  to  add  CBOE 
Rule  3.4(f),  requiring  a  member  or 
associated  person  who  becomes  subject 
to  a  statutory  disquahfication  to  submit 
an  appUcation  to  the  MC  to  continue  in 
membership  in  order  to  facilitate  the 
CBOE's  compliance  with  Commission 
Rule  19h-l. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
§  19(b)(2)  of  the  Act,''  that  the  proposed 
rule  change  (SR-CBOE-96-73)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '^ 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

(FR  Doc  97-11606  Filed  5-2-97;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-38556;  FHe  No.  SR-NSCC- 
97-01) 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation:  Order  Granting  Approval 
of  a  Proposed  Rule  Change  To 
Eliminate  NSCC's  Securities  Transfer 
Service 

April  29, 1997. 

On  January  22. 1997,  the  National- 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  ind 
Exchange  Commission  ("Conunission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-97-01)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  March  7, 1997.*  No  comment  letters 
were  received.  For  the  reasons 
discussed  below;  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  proposed  rule  change  eliminates 
NSCC's  Securities  Transfer  Service 
("STS")  3  by  deleting  NSCC  Rule  42. 
NSCC  developed  STS  in  1976  to  provide 
assistance  with  the  manual  processing 
of  securities  certificates  that  were  not 
eligible  for  deposit  at  the  Depository 
Trust  Company  ("DTC").  STS  was  an 
optional  service  that  could  be  used  by 
full  settling  participants  to  transfer  and 
reregister  physical  securities,  including 
DTC  ineUgible  items,  through  various 
transfer  agencies  in  the  United  States 
and  Canada.  To  use  STS.  participants 
first  sent  envelopes  containing 
securities  certificates  to  an  NSCC  office. 
Pursuant  to  the  participant's  transfer 
instructions.  NSCC  then  forwarded  the 
envelopes  to  the  offices  of  the  indicated 
transfer  agents.  Upon  completion  of  the 
leregistration,  transfer  agents  returned 
the  certificates  to  NSCC's  office  for  pick 
up.  Participants  could  also  use  STS  to 
deliver  book  closing  items,  legal 
transfers,  and  accommodation  transfers. 
As  a  result  of  the  elimination  of  STS, 
participants  will  process  items  directly 
through  the  appropriate  transfer  agent. 

NSCC  wants  to  eliminate  STS  because 
of  a  decrease  in  its  usage.'*  NSCC 


"15  U.S.C§  788(b)(2). 
"17  CFK  200.3O-3(aXl2). 


«15U.S.C78»(b)(l). 

'  Securities  Exchange  Act  Release  No.  383S2 
(February  28.  1997).  62  FR  10602 

*  STS  is  commoaly  raferrwl  to  as  the  National 
Transfer  Service. 

«  During  the  1980s,  STS  processed  approximately 
670  securities  certificates  per  day.  However,  after 
1967  volume  fell  dramatically  because  DTC  began 
increasing  the  number  of  securities  eligible  for 
deposit  and  because  of  the  Group  of  30  initiatives 


expects  to  eliminate  STS  thirty  business 
days  after  notification  to  participants 
that  this  proposed  rule  change  is 
approved  by  the  Commission. 

n.  Discussion 

SecUon  17A(b)(3)(F) »  provides  that 
the  rules  of  a  clearing  agency  must  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  for  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  When  STS  was  first  begim, 
its  use  enhanced  the  transfer  of  physical 
securities.  Because  of  the  high  volume 
processed  through  STS,  it  was  more 
efficient  for  participants  to  deliver  all  of 
their  physical  certificates  to  one 
location,  NSCC,  instead  of  to  many 
different  transfer  agents.  In  turn, 
because  NSCC  could  aggregate  multiple 
delivers  to  transfer  agents,  it  could 
reduce  the  costs  of  delivery. 

However,  because  of  the  low  volumes 
of  securities  being  processed  through 
STS,  STS  has  become  an  inefficient 
means  of  transferring  securities.  Because 
NSCC  does  not  receive  enough  items  to 
aggregate  deliveries  to  transfer  agents,  it 
cannot  provide  lower  costs.  Because 
STS  no  longer  provides  a  more 
economical  means  by  which 
participants  can  make  deliveries  to 
transfer  agents,  there  no  longer  is  any 
reason  to  have  an  extra  securities 
movement  in  the  process  (i.e..  the 
deUvery  to  NSCC  before  delivery  to 
transfer  agents  only  increases  the 
number  of  deliveries  that  must  be 
made).  Thus,  requiring  participants  to 
send  their  securities  directly  to  the 
transfer  agents  may  result  in  a  better 
national  clearance  and  settlement 
system.  Furthermore,  by  eliminating  an 
inefficient  service  that  is  not  used  by 
many  participants,  NSCC  may  be  better 
able  to  devote  its  resources  to  other 
services  that  provide  greater  efficiencies 
to  the  clearance  and  settlement  process. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  ride  change  (File  No.  SR- 


NSCG-97-01)  be  and  hereby  is 
approved. 

For  the  Ck)ininis8ion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  97-11604  Filed  5-2-97;  8:45  am] 
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which  encouraged  the  farokarage  industry  to  move 
towards  a  book^entry  registration  environment.  By 
1994,  STS'  volume  fell  82%  to  120  securities 
certificates  processed  per  day.  STS  processed  just 
over  twenty-five  items  per  day  in  October  1996  or 
about  an  80%  decrease  from  its  1994  volume  and 
a  96%  decrease  from  its  1980s  volume. 
»15U.S.C78q-l(bK3KF) 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Making  Orders 
from  Defined  Contribution  Plans 
Eligible  For  NSCC's  Mutual  Fund 
Service 

April  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  26. 1996.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  (Dommission  ("Ck)mmission") 
and  on  March  18, 1997.  amended  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily-by  NSCC.  The 
(Dommission  is  publishing  this  notice 
and  order  to  solicit  comments  &om 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
NSCC's  rules  to  permit  transactions 
involving  defined  contribution  plans  to 
be  cleared  and  settled  through  NSCC's 
mutual  fund  service. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  NSCC's  rules  to 
allow  NS(X  to  offer  clearance  and 
settlement  services  to  mutual  fund 
orders  from  defined  contribution  plans 
that  are  authorized  under  Section  414(i) 
of  the  Internal  Revenue  (3ode.  According 
to  NSCC,  the  Investment  Company 
histitute  ("la")  on  behalf  of  a 
committee  of  mutual  fund  companies, 
third  party  administrators  ("TPAs"), 
and  trustees  of  plans  asked  NSCC  to 
provide  clearance  and  settlement 
services  to  alleviate  the  processing  and 
operational  constraints  that  have 
occurred  as  a  result  of  the  rapid 
expansion  of  the  defined  contribution 
mutual  fund  business. 

TTAs  serve  as  the  administrators  of 
Plans,  acting  as  the  contact  person  for 
all  participemts.  To  provide  better 
services  and  more  flexible  investment 
options,  TPAs  allow  participants  in 
their  plans  to  select  among  investments 
in  multiple  mutual  fund  complexes. 
Participants  in  plans  submit  all 
purchase  or  redemption  orders  to  the 
TPA  which  transmits  the  orders  to  the 
appropriate  mutual  fimd.  The  TPA  must 
communicate  separately  with  each 
mutual  fund  to  place  orders  to  buy  or 
sell  shares.  The  TPA  also  must  forward 
the  trade  information  to  the  plan  trustee 
which  handles  the  plan's  assets  (e.g.,  the 
participants'  money  contributions).  The 
trustee  also  must  maintain 
communications  with  several  parties 
(e.g.,  TPAs  and  mutual  funds)  to 
monitor  trade  activity  and  to  satisfy 
multiple  settlement  obligations. 

Under  the  proposed  nue  change, 
NSCC  will  permit  TPAs  to  join  NSCC  as 
nonsettling  members  and  to  participate 
in  the  Fund/Serv.  Networking,  and  the 
Mutual  Fund  Profile  Service  portions  of 
NSCC  Mutual  Fund  Services.^  TPA 
members  will  be  able  to  initiate  and  to 
respond  to  orders  and  redemptions  on 
behalf  of  their  plans.*  Because 


•17  CFR  200.30-3(a)(12). 
>lSU.S.C78a(bXl). 


*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  N  SOC 

'  As  nonsettling  members,  TPAs  may  not 
participate  in  the  Mutual  Fund  Commission 
Settlement  portion  of  Mutual  Fund  Services. 

*  In  addition  to  tlie  changes  described  below,  the 
following  NSCC  rules  will  be  amended  to  apply  to 
TPA  members:  Rule  5  (General  Provisions  relating 
to  authorized  representatives).  Rule  6  (Distribution 
Facilities).  Rule  17  (Fine  Payments).  Rule  18 
(Procedures  For  When  the  Corporation  Decline*  or 
Cease*  to  Act).  Rule  20  (Insolvency).  Rule  22 
(Suspension  of  Rules).  Rule  24  (Changes  for 
Service*  Rendered).  Rule  26  (Bills  Rendered).  Rule 


settlement  obligations  for  the  TPA's 
orders  and  redemptions  are  the 
responsibility  of  the  trustee,^  the 
proposed  rule  change  will  require  the 
TPA  to  submit  to  NSCC  a  form 
designating  the  appropriate  trustee 
responsible  for  the  setUement  of  its 
orders,  and  the  trustee  will  be  required 
to  acknowledge  its  settiement 
responsibilities  with  respect  to  each 
TPA. 

In  order  to  become  a  TPA  member 
and  to  maintain  TPA  membership,  a 
TPA  must  demonstrate  that  its  business 
and  capabilities  are  such  that  it  could 
reasonably  expect  material  benefit  from 
direct  access  to  NSCC's  services.  In 
addition,  NSCC  must  determine  that  the 
TPA:  (1)  Has  a  business  history  of  a 
minimiiTn  of  three  years  or  has 
personnel  with"  sufficient  operational 
background  and  experience  to  ensure 
the  ability  of  the  TPA  member  to 
conduct  such  a  business;  (2)  maintains 
adequate  staff,  physical  facilities,  books 
and  records,  and  procedures  so  it  is 
capable  of  handling  mutual  fund 
transactions  with  NSCC;  and  (3)  is  not 
subject  to  any  statutory  disqualification 
or  an  order  of  similar  effect  issued  by 
court  or  agency. 

ff  the  TPA  does  not  meet  the 
operational  standards  of  (1)  Or  (2) 
above,  NSCC  may  approve  the 
application  if  the  TPA  applicant 
demonstrates  an  acceptable  alternative 
operational  standard.  To  approve  an 
application  based  upon  an  alternative 
operational  standard,  NSCC  must 
determine  that:  (1)  The  alternative 
operational  standard  will  not  require 
any  extended  manual  intervention  on 
behalf  of  NSCC;  (2)  the  TPA  will  be  able 
to  submit  data  within  the  time 
parameters  established  by  NSCC;  and  (3) 
the  alternative  operational  standard 
does  not  expose  NSCC  to  imdue  risk. 

In  addition,  NSCC  will  have  the 
ability  to  examine  the  operational 
capability  of  TPA  members  on  an 
ongoing  basis.  NSCC  may  also  require 
th'e  TPA  member  to  provide  adequate 
assurances  of  its  operational  capability, 
including:  (1)  Additional  reporting  by  a 
TPA  member  of  its  operational 
condition  at  intervals  and  in  detail  as 
determined  by  NSCC  and  (2)  assurances 
as  may  be  required  pursuant  to  NSCC's 
guidelines  and  procedures. 


27  (Admission  to  Premise*  of  the  Corporation).  Rule 
29  (Qualified  Securitie*  Depositories).  Rule  32 
(Faoimile  Signatures),  Rule  33  (Procedures).  Rules 
34  (Insurance).  Rule  35  (Financial  Reports),  Rule  36 
(Rule  Changes),  Rule  37  (Hearing  Procedures),  Rule 
39  (Special  Representative/Index  Receipt  Agent), 
Rule  45  (NoUces).  Rule  46  (Restrictions  on  Access 
to  Services),  and  Rule  48  (Disciplinary 
Proceedings). 

s  The  Trustee  must  be  a  NSCC  participant  bank 
or  brokar^dealer. 
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Before  becoming  a  member,  the  TPA 
must  agree:  (1)  That  the  only  NS(X 
service  or  system  that  it  will  utilize  is 
NSCC's  Mutual  Fund  Services;  (2)  that 
it  will  abide  by  NSCC's  rules, 
provisions,  and  remedies:  (3)  that 
NSCC's  rules  will  be  a  part  of  the  terms 
and  conditions  of  every  transaction  that 
it  submits  to  NSCC;  (4)  that  it  will  not 
submit  any  transaction  to  the  Mutual 
Fund  Services  unless  NSCC's  rules  are 
part  of  the  terms  and  conditions  of  the 
transaction,  and  it  will  not  submit  or 
confirm  any  transaction  to  or  through 
NSCC's  Mutual  Fund  Services  in 
contravention  of  the  Investment 
Company  Act  of  1940; «  (5)  that  it  will 
pay  to  NSCC  any  compensation 
provided  for  by  NSCC's  rules  for  a 
Mutual  Fund  Services  transaction  and 
pay  any  fines  that  may  be  imposed 
under  NSCC's  rules;  (6)  that  it  will  be 
bound  by  any  amendments  of  NSCC's 
rules  that  relate  to  any  transaction 
submitted  through  the  Mutual  Fund 
Services;  and  (7)  that  its  agreement  with 
NSCC  will  inure  to  the  benefit  of  and  be 
binding  upon  the  parties  respective 
successors  and  assigns. 

Once  an  NSCC  member,  the  TPA  may 
submit  a  mutual  fund  order  to  NSCC  on 
the  trade  date  of  the  order  or  on  any 
date  thereafter. 

If  the  order  does  not  contain  the 
information  required  by  NSCC,  NSCC 
will  reject  the  order  and  advise  the  TPA 
member  of  the  rejection.  If  the  TPA 
member  desires  to  resubmit  a  rejected 
order,  it  must  submit  the  order  to  NSCC 
as  if  it  had  never  been  submitted.  Upon 
receipt  of  a  TPA  member's  properly 
submitted  mutual  fund  order,  NSCC 
%vill  transmit  the  information  to  the 
appropriate  mutual  fund  member  and  to 
the  trustee.' 

The  fund  member  may  accept  or  reject 
the  TPA  member's  mutual  fund  order.  A 
rejection  by  the  fund  member  will  result 
in  the  deletion  of  the  mutual  fund  order. 
The  trustee  also  will  have  the  ability  to 
cause  orders  to  be  deleted  from  Fund/ 
Serv  by  submitting  an  exit  instruction." 
If  the  trustee  does  not  submit  an  exit 
instruction  for  an  order  submitted  by  a 
TPA  member,  NSCC's  rules  make  it 
clear  that  the  trustee  will  be  responsible 
for  such  order.  When  an  order  is 
deleted.  NSCC  will  notify  the  other 
parties,  and  the  TPA  member  and  fund 


•15U.S.C.  80a-l  etseq 

'  The  proposed  rule  change  also  will  allow  fund 
members  to  submit  orders  against  TPA  members 
instead  of  the  TPA  submitting  the  order.  TPA 
members  that  do  not  agree  with  the  terms  of  a  fund 
originated  order  will  be  able  to  delete  the  order  and 
then  resubmit  an  adjusted  order. 

•The  trustee  may  want  to  delete  the  order  if  for 
example  the  trustee  no  longer  has  the  plan  as  a 
customer  or  the  trustee  does  not  have  sufficient 
funds  <o  pay  for  the  order. 


member  will  have  to  adjust  the  order.^ 
If  the  TPA  member's  order  is  accepted, 
the  fund  member  will  confirm  the  order. 
TPA  members  that  do  not  agree  with  the 
terms  of  a  mutual  fund  order  as 
confirmed  by  a  fund  member  may 
submit  a  correction  to  NSCC. 

In  addition  to  the  ability  to  submit 
orders,  the  proposed  rule  change  will 
provide  TPA  members  with  the  ability 
to  engage  in  the  following  activities. 
TPA  members  will  be  able  to  submit 
money  only  charges.  A  trustee  who  does 
not  agree  with  the  terms  of  a  money 
related  charge  submitted  by  a  TPA  will 
be  able  to  submit  a  deletion  to  NSCC. 
TPA  members  will  submit  exit  orders 
when,  for  whatever  reason,  they  do  not 
want  to  settle  through  Fund/Serv.  If  a 
TPA  member  determines  that  data  it 
transmitted  to  a  fund  member  regarding 
a  settled  order  is  incorrect,  it  will  be 
able  to  submit  an  extended  correction 
instruction  to  NSCC.  When  this  occiu^, 
NSCC  will  notify  both  the  fimd  member 
and  the  trustee.  TPA  members  will  have 
the  option  of  submitting  registration 
data  for  orders  submitted  through  Fund/ 
Serv.  TPA  members  also  will  be  entitled 
to  participate  in  or  process  mutual  fund 
orders  that  result  from  underwritings 
and  tender  offers. 

NSCC  also  will  provide  data 
concerning  the  status  of  all  Fimd/Serv 
transactions  to  TPA  members  each 
business  day,  and  TPA  members  may 
receive  information  through  the  Mutual 
Fund  Profile  Service.'" 

In  addition  to  the  amendments 
described  above,  the  proposed  rule 
change  amends  the  definition  of  an 
NSCC  fund  member  and  member  to 
include  limited  liability  corporations  as 
a  named  category  of  eligible  entity.  The 
proposed  rule  change  also  amends 
NSCC's  rules  to  allow  a  bank  or  trust 
company  to  become  a  mutual  fund 
services  member,  which  is  a  broker- 
dealer,  bank,  trust  company,  or  other 
entity  that  has  agreed  to  limit  its  use  of 
NSCC's  services  to  NSCC's  Mutual  Fund 
Services.  According  to  NSCC,  the 
purpose  of  these  changes  is  to  update 
NSCC's  rules  to  be  consistent  with 
NSCC's  current  practice. 


*In  addition  to  deletions  by  the  parties,  NSCC 
may  delete  from  Fund/Serv  any  uncompleted  Fund/ 
Serv  items  upon  the  withdrawal  of  a  TPA  member 
from  participation  in  Fund/Serv  but  not  earlier  than 
five  business  days  following  notification  to  the 
trustee  of  the  TPA  member's  intention  to  withdraw 
from  Fund/Serv. 

">NSCC  will  charge  TPA  members  the  standard 
fees  for  the  Mutual  Fund  Services.  NSOC  will 
collect  the  fees  through  automated  clearing  house 
("ACH")  debits.  TPA  members  will  be  required  to 
enter  into  an  authorization  agreement  which  will 
permit  NSCC  to  initiate  wire  transfer  debit  entries 
through  AOL 


NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Act  >'  and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  biirden  on  : 
competition. 

IQ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  IQ,  on  behalf  of  a  committee  of 
mutual  fund  companies,  TPAs  and 
trustees  of  plans,  asked  NSCC  to 
develop  a  solution  to  existing  defined 
contribution  processing  operational 
constraints.  No  written  comments  have 
been  solicited  or  received.  NSCC  will 
notify  the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. '^ 
The  Commission  believes  that  the  rule 
change  is  consistent  with  this  obligation 
because  the  proposal  should  enhance 
the  clearance  and  settlement  of  plan 
orders  by  providing  a  centralized  and 
automated  facility  for  transmission  of 
order  data  by  TPAs.  Currently,  to 
process  its  customers  orders,  "TPAs  and 
trustees  must  communicate  by  various 
means  with  several  parties,  which  may 
be  a  cumbersome  process.  Under  the 
proposed  rule  change,  TPA  members 
will  submit  all  plan  orders  to  NSCC,  and 
NSCC  will  automatically  forward  the 
information  to  the  appropriate  mutual 
fund  and  trustee.  Because  the  orders 
will  be  sent  through  NSCC,  the  time  and 
cost  associated  with  processing  should 
be  reduced.  Thus,  the  proposal 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing. 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing 
because  accelerated  approval  will 
permit  NSCC  to  begin  making  mutual 
fund  orders  bom  TPAs  for  their  plans 
eligible  for  NSCC's  mutual  fund  service 
inunediately.  Thus,  NSCC  will  be  able 
to  respond  promptly  to  the  processing 
and  operational  constraints  that  are 
currently  being  experienced  in  this  area. 

IV.  SoUcitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  fittm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  file  number  SR-NSCC-96- 
22  and  should  be  submitted  by  May  27, 
1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-96-22)  be,  and  hereby,  is. 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Seaetary. 

(FR  Doc  97-11608  Filed  5-2-fl7;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-38544;  File  No.  SR-Phlx- 
•7-11] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  thereto  by 
the  Philadelphia  Stock  Exchange,  inc. 
Relating  to  PACE  Execution 
Guarantees. 

April  24. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  March  3, 1997,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Sectirities  and  Exchange  Commission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
April  4,  1997,  the  Phlx  filed 
Amendment  No.  1  to  the  proposal.'  On 
April  21, 1997,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  fiom  interested 
persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  df 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b— 4  of 
the  Act,  proposes  to  amend  Rule  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  (PACE),  to  amend  the: 
(1)  Execution  guarantee  applicable  to 
PACE  market  ^  and  marketable  limit 
orders  over  599  shares;  (2)  out-of-range 
protection  provisions;  (3)  execution 
price  for  partial  round  lots;  and  (4)  limit 
order  provisions  for  clarity.  First,  the 
Exchange  proposes  to  amend  the 
execution  guarantee  applicable  to  orders 
greater  than  599  shares.*  Specifically, 


"  15  U.S.C.  78q-l. 
"15U.S.C78q-l(b)(3)(F). 


"17  CFR  200.30-3(a)(12). 


■  Amendment  No.  1  makes  several  clarifying 
revisions  to  the  proposal  and  corrects  a 
typographical  error.  See  Letter  bx)m  Philip  R 
Becker.  Senior  Vice  President,  Chief  Regulatory 
Officer,  Phtx,  to  James  T.  McHale.  Attorney,  Office 
of  Market  Supervision  ("OMS").  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  April 
3. 1997  ("Amendment  No.  1"). 

z  Amendment  No.  2  clariSes  the  operation  of  the 
proposed  rule  change  by  revising  the  fourth 
example  under  the  heeding  "Market  orders."  See 
letter  from  Philip  H.  Becker.  Senior  Vice  President 
Chief  Regulatory  Officer.  Phlx,  to  James  T.  McHale, 
Attorney,  OMS,  Division,  Commission,  dated  April 
17, 1997  ("Amendment  No.  2"). 

'  Market  orders  are  defined  as  orders  to  buy  or 
sell  a  stated  amount  of  a  security  at  the  best  price 
obtainable  after  the  order  is  represented  on  the 
Exchange. 

*  Consistent  with  the  existing  provisions  of 
Supplementary  material  .05,  if  an  order  is  for  599 


where  a  specialist  voluntarily  agrees  to 
automatically  execute  market  or 
marketable  limit  orders  greater  than  599 
shares,  an  order  is  automatically 
executable  at  the  PACE  Quote,^  if  it  is: 
(a)  Greater  than  599  shares;  (b)  within 
the  specialist's  automatic  execution 
guarantee;  and  (c)  less  than  or  equal  to 
the  size  of  the  PACE  Quote.  Orders 
greater  than  the  size  of  the  PACE  Quote 
are  guaranteed  either  (1)  A  manual 
e;»cution  at  the  PACE  Quote  price  up 
to  the  size  of  the  PACE  Quote,  with  the 
balance  of  the  order  receiving  a 
professional  execution,  in  accordance 
with  Rule  229.10(b)  ("the  First 
Guarantee");  or  (ii)  an  automatic 
execution  at  the  PACE  Quote,  up  to  the 
size  of  the  order  (within  the  specialist's 
execution  guarantee  size),  regardless  of 
the  size  of  the  PACE  Quote  ("the  Second 
Guarantee"). 

The  First  Guarantee  is  applicable  to 
aU  specialists  who  agr^e  to  accept 
orders  greater  than  599  shares.  With 
respect  to  the  portion  of  an  order 
exceeding  the  size  of  the  PACE  Quote, 
such  order  shall  receive  a  professional 
execution,  meaning  an  execution 
consistent  with  prevailing  market 
conditions,  fair  and  orderly  maricets  and 
other  applicable  Exchange  rules;  this 
language  is  proposed  to  be  added  to 
Supplementary  Material  .10(b).  The 
Second  Guarantee  is  applicable  to 
orders  greater  than  599  shares  and  for 
which  specialists  have  agreed  to 
establish  a  guarantee  for  a  security 
indei>endent  of  the  size  of  the  PACE 
Quote.  The  First  and  Second  execution 
guarantees  are  proposed  to  be  added  to 
Supplementary  Material  .05. 

Second,  the  provisions  respecting  out- 
of-range  executions  also  are  being 
amended.  Currently,  pursuant  to 
Supplementary  Material  .07(a),  member 
organizations  which  enter  market  orders 
after  the  opening  may  elect  to  have  such 
orders  executed  (i)  In  accordance  with 
the  procedures  set  forth  in 
Supplementary  Material  .05,  or  (ii)  if 
such  execution  price  would  be  outside 
the  New  York  maricet  high-low  range  for 
the  day,  manually  at  or  within  the  New 
York  market  high-low  range  of  the  day. 
This  is  referred  to  as  out-of-range 
protection,  a  long-standing  feature  of  the 


shares  or  less,  it  will  continue  to  be  automatically 
executable  at  the  PACE  Quota,  regardless  of  the  size 
of  the  PACE  Quote,  as  the  Exchange  is  not 
amending  the  automatic  execution  guarantee 
applicable  to  orders  for  599  shares  or  less. 

'The  PACE  Quote  is  defined  as  the  best  bid/ask 
quote  among  the  American.  Boston.  Qncinnati, 
Chicago,  New  York.  Pacific,  or  Philadelphia  Stock 
Exchanges,  or  the  Intermarket  Trading  System/ 
Computer  Assistant  Execution  System  ("ITS/ 
CAES")  quote,  as  appropriate. 
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PACE  System.*  At  this  time,  the 
limitation  to  orders  less  than  599  shares 
in  Supplementary  Material  .07(a) 
respecting  market  orders  is  proposed  to 
be  deleted,  and  a  new  provision 
applicable  to  limit  orders  is  proposed  to 
be  adopted  in  Supplementary  Material 
.10(a)  to  cover  all  sizes  of  limit  orders. 
Currently,  Supplementary  Material 
.10(b)  provides  that  orders  executed 
under  that  paragraph  will  be  executed  at 
or  within  the  primary  market  high-low 
range  existing  at  the  time  of  execution. 

Third,  the  Exchange  proposes  to 
amend  the  provisions  respecting  the 
execution  of  partial  round-lot  orders. 
CurrenUy,  Supplementary  Material 
•.07(b)  provides  that,  in  the  case  of  a 
partial  round- lot  order,  the  round-lot 
portion(s)  of  which  is  executed  at  more 
than  one  price,  the  odd-lot  portion  shall 
be  executed  at  the  same  price  as  the  last 
roimd-lot  portion  is  executed.  This 
provision  is  proposed  to  be  amended  to 
state  that  the  execution  should  look 
back  to  the  execution  price  of  the  first 
100  shares.  The  same  changes  are 
proposed  respecting  Supplementary 
Material  .09  and  .10(b). 

Lastly,  the  Exchange  is  also  proposing 
to  reorganize  Rule  229  by  separating 
marketable  limit  orders  and  otherwise 
clarifying  Supplementary  Material 
.10(a).  further.  Supplementary  Material 
.07(b)  is  proposed  to  be  amended  to 
reflect  that  orders  exceeding  a 
spedahst's  automatic  execution 
guarantee  may  nevertheless  be  delivered 
through  the  PACE  System.  Ciurently. 
this  provision  states  that  market  orders 
(round-lots  of  600  to  1000  shares  or 
such  greater  size  which  the  specialist 
agrees  to  accept  and  partial  round-lots 
of  601  to  1099  shares  or  such  greater 
size  which  the  specialist  agrees  to 
accept)  which  are  entered  after  the 
opening  shall  not  be  subject  to  the 
execution  parameters  set  forth  in  Rule 
229  and  shall  be  executed  in  accordance 
with  other  applicable  rules  of  the 
Exchange.  The  proposal  would  clarify 
that  this  provision  appUes  to  orders 
which  the  speciaUst  has  not  agreed  to 
accept  for  automatic  execution  and  are. 
instead,  only  delivered  through  the 
PACE  System.  The  proposal  would  also 
codify  that  such  orders  are  executable  in 
accordance  with  Supplementary 
Material  .10(b). 

The  text  of  the  proposed  rule  change 
is  available  at  the  O^ce  of  the 
Secretary,  Phlx  and  at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

a.  Background 

The  PACE  System  has  served  as  the 
Exchange's  automatic  order  routing  and 
execution  system  for  securities  on  the 
equity  trading  Hoor,  providing  certain 
execution  guarantees.  Initially,  the 
PACE  System  was  created  to  provide  an 
efficient  mechanism  for  the  delivery  of 
small  customer  orders,  meaning  up  to 
599  shares.  Thereafter,  PACE  order  size 
eligibihty  increased,  automatic 
execution  became  a  feature  and  the 
professional  execution  standard  for 
orders  greater  than  600  shares  was 
codified.'  Pursuant  to  Supplementary 
Material  .02,  only  agency  orders  are 
ciurenUy  executed  through  PACE." 
PACE  orders  are  only  eligible  for 
execution  after  the  primary  market  has 
opened.' 

b.  Market  Orders 

At  this  time,  the  Exchange  is 
proposing  to  amend  the  execution 
guarantee  applicable  to  market  and 
marketable  limit  PACE  orders  over  599 
shares.  With  respect  to  market  orders, 
ciurently.  Rule  229.05  provides  that 
market  orders  are  stopped  at  the  PACE 
Quote  at  the  time  of  entry  into  the 
system  ("Stop  Price")  and  subject  to  a 
delay  of  up  to  15  seconds  in  order  to 
receive  an  opportunity  for  price 
improvement.  This  featiue  is  known  as 


*  See  e.g..  Securities  Exchange  Act  Release  No. 
28629  (November  20.  1989)  (SR-Phlx-90-19). 


'  Securities  Exchange  Act  Release  Nos.  23630 
(September  16,  1986)  (SR-Phb(-86-30);  and  25716 
(May  16.  1968)  (SR-Phlx-87-30). 

*  Securities  Exchange  Act  Release  Nos.  26968 
Oune  23. 1989)  (SR-PhU-89-13  defining  agency 
orders):  and  36442  (October  31.  1995)  (SR-Phlx- 
95-32  permitting  broker Klealer  orders  on  PACE). 
Although  approval  for  the  delivery  of  broker  .dealer 
orders  through  PACE  was  received,  this  feature  is 
not  currently  utilized  by  broker.dealers. 

'  Securities  Exchange  Act  Release  No.  27596 
(January  8.  1990)  (SR-Phlx-89-1 5  at  n.6).  See  also 
Chicago  Stock  Exchange,  Incorporated  ("CHX") 
Rules,  Article  XX.  Rule  37(a)(4). 


the  "Public  Order  Exposure  System"  or 
"POES."  If  such  market  order  is  not 
executed  within  the  15  second  window, 
the  order  will  be  automatically  executed 
at  the  Stop  Price.^» 

Rule  229.05  further  provides,  that 
subject  to  these  procedures,  the 
specialist  may  voluntarily  agree  to 
execute  market  orders  greater  than  599 
shares.  Thus,  market  orders  over  599 
shares  that  a  specialist  volimtarily 
agrees  to  accept  are  currently  entitled  to 
the  same  execution  at  the  PACE  Quote, 
regardless  of  the  size  of  the  PACE 
Quote.  These  orders  are  also  subject  to 
POES. 

The  Exchange  is  proposing  to  adopt 
new  language  in  Riile  229.05  to  govern 
n>arket  orders  over  599  shares  that  a 
specialist  has  agreed  to  automatically 
execute.  The  minimum  execution 
guarantee  for  such  orders,  the  First 
Guarantee,  is  proposed  to  be  an 
automatic  execution  at  the  PACE  Quote, 
up  to  the  size  of  the  PACE  Quote.  If  the 
order  size  is  greater  than  the  size  of  the 
PACE  Quote,  the  order  shall  manually 
receive  an  execution  at  the  PACE  Quote 
up  to  the  size  of  the  PACE  Quote,  with 
the  balance  of  the  order  receiving  a 
professional  execution,  in  accordance 
with  Supplementary  Material  .10(b). 
However,  luider  the  Second  Guarantee, 
a  speciaUst  may  agree  to  automatically 
execute  orders  greater  than  599  shares 
that  are  also  greater  than  the  size  of  the 
PACE  Quote  in  full  at  the  PACE  Quote 
(within  the  speciaUst 's  guarantee).  The 
Exchange  beUeves  that  although  it  is 
important  to  estabUsh  a  minimum 
automatic  execution  guarantee, 
specialists  should  nevertheless  be 
permitted,  and  encouraged,  to 
voluntarily  provide  more  favorable 
guarantees.  The  Exchange  states  that 
this  beUef  is  consistent  with  the  rules 
and  practices  of  other  regional 
exchanges. '^ 

A  professional  execution  is  described 
in  Rule  229.10(b),  Usting  specific 
circumstances  and  standards  that  apply. 
The  Exchange  is  proposing  to  add  the 
general  standards  that  all  orders  subject 
to  Supplementary  Material  .10(b)  be 
executed  consistent  with  prevailing 
market  conditions,  fair  an  orderly 
markets  and  other  applicable  rules  of 
the  Exchange.  For  instance,  the  rules  of 
priority,  parity  and  precedence  apply  to 
PACE  orders,  as  do  many  other 
important  trading  rules. 

The  second  paragraph  of  Rule  229.07 
will  continue  to  appl/to  market  orders 


greater  than  599  shares  where  the 
specialist  has  not  agreed  to  provide 
automatic  executions.  These  PACE- 
delivered  orders  are  not  subject  to  the 
execution  parameters  set  forth  in 
Supplementary  Material  .05,  but  shall 
be  executed  in  accordance  with 
Supplementary  Material  .10(b)  and 
other  appUcable  rules  of  the  Exchange. 
The  following  is  an  example  of  how 
the  proposal  woidd  operate,  assuming 
the  speciaUst  has  voluntarily  agreed  to 
provide  an  automatic  execution 
guarantee  for  orders  greater  than  599 
shares  and  thus  would  be  required  to 
provide  at  least  the  minimum  guarantee 
(the  First  Guarantee).  In  this  example, 
the  PACE  Quote  bid  is  composed  of 
1,000  shares  (Pacific  Stock  Exchange 
"PSE"),  500  shares  (New  York  Stock 
Exchange  "NYSE"),  and  500  shares 
(CHX),  for  an  aggregate  total  size  ^^  of 
2,000  shares  and  the  speciaUst's 
automatic  execution  guarantee  is  2,500 
shares. 

(1)  The  speciaUst  receives  a  market 
order  to  sell  1,000  shares.  This  order  is 
equal  to  the  size  of  the  PACE  Quote 
(single  market  PSE)  bid  (1,000  shares)   ~ 
and  less  than  the  specialist's  automatic 
execution  guarantee  size  of  2,500  shares, 
thus,  is  automatically  executable. 

(2)  The  speciaUst  receives  a  market 
order  to  sell  1,100  shares.  The  order  is 
greater  than  the  PACE  Quote  bid  size 
(PSE  for  1,000  shares),  and  thus  would 
revert  to  manual  status,  with  the 
speciaUst  obUgated  to  fiU  1,000  shares  at 
the  PACE  Quote,  and  the  remaining  100 
shares  entitled  to  a  professional 
execution. 

(3)  The  speciaUst  receives  a  market 
order  to  sell  2,200  shares.  Same  result: 
the  entire  order  woidd  revert  to  manual 
status  with  the  speciaUst  obUgated  to  fill 
1,000  shares  at  the  PACE  Quote,  and  the 
balance  of  1,200  shares  receiving  a 
professional  executimi. 

(4)  The  speciaUst  receives  a  maii:et 
order  to  sell  3,000  shares.  The  order 
reverts  to  manual,  because  it  exceeds 
the  speciaUst's  automatic  execution 
guarantee,  and  the  entire  3,000  share 
order  receives  a  professional 
execution.  13  The  fact  that  the  aggregate 
size  of  the  best  bid  is  for  2,000  shares 
does  not  determine  or  affect  the 
execution. 

Assuming  the  speciaUst  has    • 
volimtarily  agreed  to  provide  an 
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automatic  execution  guarantee  for 
orders  greater  than  599  shares,  the 
specialist  may  also  determine  to  provide 
more  than  the  mininniin  guarantee  by 
guaranteeing  an  automatic  execution  at 
the  PACE  C^ote  to  all  orders  within  the 
speciaUst's  guarantee  size,  regardless  of 
the  size  of  the  PACE  Quote  (i.e.  the 
Second  Guarantee).  For  instance,  where 
the  speciaUst's  automatic  execution 
guarantee  is  2,500  shares  and  the  PACE 
Quote  bid  is  composed  of  1,000  shares 
(PSE),  500  shares  (NYSE),  and  500 
shares  (CHX),  for  an  aggregate  total  size 
of  2,000  shares,  a  market  order  to  seU 
2,200  shares  is  received.  This  order  is 
automaticaUy  executed  at  the  PACE 
Quote,  because  it  is  less  than  the 
specialist's  maximum  size  guarantee  for 
automatic  execution,  despite  the  PACE 
Quote  size  being  1,000  shares. 

In  Ught  of  significant  changes  to  the 
marketplace  as  well  as  the  competitive 
environment,  one  purpose  of  tltis 
proposal  is  to  update  die  PACE 
automatic  execution  guarantees.  For 
instance,  new  SEC  Rule  llAcl-4 
requires  speciaUsts  and  market  makers 
to,  under  normal  maiitet  conditions, 
display  within  30  seconds  the  price  and 
fiiU  size  of  customer  limit  orders  better 
than  or,  where  the  speciaUst's  quote  is 
the  PACE  Quote,  that  enhance  die  size 
of  the  speciaUst's  quote.  >'*  Other 
changes  in  the  marketplace  include  the 
increase  in  third  market  trading, 
intemaUzation,  payment  for  order  flow 
practices  and  the  use  of  technology,  as 
dted  by  the  Commission  both  in  the 
Adopting  Release,  as  weU  as  in  the 
Mari^et  2000  Study." 

The  Exchange  bieUeves  that  the 
Display  Rule  may  have  a  profound 
impact  on  the  national  maricet  system, 
and  may,  for  one,  result  in  small  bids 
and  offers  routinely  comprising  the 
PACE  Quote.  Although  the  Exchange 
understands  the  important  purposes  of 
the  Display  Rule  dted  by  the 
Commission  in  the  Adopting  Release, 
the  Exchange  nevertheless  beUeves  that 
the  resulting  changes  in  displayed  quote 
sizes  may  have  a  corresponding  impact 
on  the  Exchange's  PACE  System  and  the 
automatic  execution  guarantees  offered 
thereunder.  The  Commission  has 
recognized  that  the  new  Rule  may  aSeCt 
automatic  execution  guarantees.  >*  As 


><>  If  the  PACE  Quote  at  the  time  of  order  entry 
into  the  system  reflects  a  'A  point  spread  between 
the  best  bid  and  offer,  that  order  will  be  executed 
immediately  without  the  15  second  delay. 

"See e.g.. CHX.  Article XX. Rule  37(d). 


"The  aggregate  total  size  is  provided  for 
purposes  of  providing  a  complete  example  and  does 
not  affect  the  outcome,  because  only  the  size  of  the 
PACE  Quote  is  relevant  to  the  proposed  execution 
guarantee.  See  Amendment  No.  1,  supra  note  1. 

"There  is  no  guarantee  up  to  the  PACE  (]uote 
size,  because  the  customer  order  size  is  greater  than 
the  specialist  guarantee.  See  Amendment  No.  2, 
supra  note  2. 


>*  Securities  Exchange  Act  Ralaaae  No.  3761 SA 
(September  6. 1996).  61  FV.  48290  (September  12, 
1996)  ("Adopting  Release").  See  also  Securities 
Exchange  Act  Release  Nos.  38110  ()anuaiy  2. 1997), 
62  FR  1279  (January  9,  1997)  (revising  effective  date 
until  January  13, 1997h  and  38139  (January  8. 1997] 
(revising  effective  date  to  January  20, 1997). 

■*  See  Adopting  Release  at  8  and  note  12,  supm 
note  14. 

<*  See  Adopting  Release  at  note  144,  supra  note 
14.  See  also  Securities  Exchange  Act  Release  No. 
38156  (January  10. 1997)  (SR-NASD-96-43). 


described  above,  PACE  execution 
guarantees  do  not  currenUy  take  into 
account  the  size  of  the  PACE  Quote  with 
resped  to  the  execution  of  market  and 
marketable  limit  orders.  SpeciaUsts 
currently  execute  the  excess  size  of  an 
incoming  PACE  order  over  the  PACE 
Quote  size  as  prindpal.  Thus,  the 
purpose  of  this  proposal  is  to  estabUsh 
a  correlation  between  market  size  and 
PACE  guarantee  size. 

Second,  respecting  the  current 
competitive  environment,  the  Exchange 
notes  that  other  regional  exchange 
automated  order  deUvery  and  execution 
systems  provide  various  types  of 
execution  guarantees.  For  market  ord»s, 
most  other  regional  exchange  rules 
permit  conditioning  automatic 
execution  at  the  PACE  Quote  on  the 
displayed  size  of  the  PACE  Quote.  For 
instance,  the  Chicago  Stock  Exchange 
MAX  System  contemplates  a 
contingency  based  on  the  size  of  the 
displayed  PACE  Quote.*'  Thus,  the 
effed  on  the  Exchange's  proposal  is  to 
similarly  consider  the  PACE  Quote  size 
for  certain  order  sizes,  consistent  with 
other  systems. 

The  Exchange  is  also  proposing  to 
amend  the  out-of-range  guarantee. 
SpedficaUy,  PACE  market  orders  are 
also  subjed  to  Supplementary  Material 
.07,  which  provides  that  member 
oi^ganizations  entering  orders  (up  to  599 
shares)  after  the  opening  may  eled  to 
have  such  orders  executed:  (i) 
AutomaticaUy  on  the  PACE  Qude,  or 
(u)  if  such  execution  price  would  be 
outside  the  New  York  market  high-low 
range  of  the  day,  manuaUy  at  or  within 
the  New  Yoik  market  high-low  range  of 
the  day.  Thus,  maritet  orders  that  would 
result  in  an  out-of-range  execution  may 
be  handled  manually  by  the  specialist, 
instead  of  receiving  an  execution,  if  so 
eleded  by  the  PACE  entry  firm.  This 
provision  is  proposed  to  apply  to  aU 
market  orders,  by  deletion  of  the 
Umitation  to  orders  up  to  599  shares. 
The  purpose  of  this  change  is  to  provide 
member  organizations  the  abiUty  to 
eled  out-of-range  protection  for  aU 
market  orders  within  the  parameters  of 
the  spedaUst's  guarantee,  because  it  is 
an  important  feature  of  the  PACE 
System  and  important  to  member 
organization's  order  flow  dedsions.  The 
Exchange  notes  that  out-of-range 
protection  is  common  to  regional 
exchange  systems." 


"See CHX.  Article  XX.  Rule  37(bMl2).  which 
states  that  notwithstanding  anything  contrary  in 
Rule  37,  no  market  or  marketable  limit  order  is 
automatically  executed  if  it  is  greater  than  the  size 
of  the  best  bid/offer. 

••See e.g..  CHX.  Article  XX,  Rule  37(aX6),  (b)(11) 
and  (e)(6),  which  provide  for  stopping  such  orders. 
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The  Exchange  is  also  proposing  to 
correct  its  provisions  respecting  the 
execution  guarantee  applicable  to 
partial  round-lot  ("PRL")  market  orders. 
Currently,  Supplementary  Material 
.07(b)  states  that  the  odd-lot  portion  of 
PRLs  of  601  or  more  shares  shall  be 
executed  at  the  same  price  as  the  round- 
lot  portion.  In  the  case  of  a  PRL  order. 
the  round-lot  portion(s)  of  which  is 
executed  at  more  than  one  price,  the 
odd-lot  portion  shall  be  executed  at  the 
same  price  as  the  last  round-lot  portion 
is  executed.  A  similar  provision  appears 
in  Supplementary  Material  .09 
respecting  PRL  limit  orders.  These 
provisions  are  proposed  to  be  amended, 
such  that,  in  the  case  of  a  PRL  order,  the 
roimd-lot  portion(s)  of  which  is 
executed  at  more  than  one  price,  the 
odd-lot  portion  shall  be  executed  at  the 
same  price  as  the  first  100  shares 
(round-lot),  not  the  last  round-lot 
portion,  as  the  provisions  currently 
state.  The  Exchange  beUeves  that  Uiese 
provisions  have  erroneously  remained 
in  the  Rule  and  require  correction  to 
reflect  today's  market  practice. 

c.  Marketable  Limit  Orders 

Limit  orders  are  governed  by  separate 
provisions  in  Ride  229,  namely 
Supplementary  Material  .09  and  .10. 
Currendy,  round-lot  limit  orders  up  to 
599  shares  and  the  round-lot  portion  of 
PRL  limit  orders  up  to  599  shares  which 
are  entered  at  the  PACE  Quote  shall  be 
executed  at  the  PACE  Quote.  This 
automatic  execution  guarantee  for 
marketable  limit  orders  up  to  599  shares 
is  unaffected  by  this  proposal,  other 
than  to  be  reorganized  into  a  new  sub- 
paragraph (i)  to  differentiate  marketable 
limit  orders. 

Specialists  may  voluntarily  agree  to 
automatically  execute  marketable  limit 
orders  greater  than  599  shares.  Although 
Supplementary  Material  .10(a)  does  not 
apply  to  such  orders,  Supplementary 
Material  .10(b)  currently  provides  that 
professional  execution  standards  apply. 
At  this  time,  the  Exchange  proposes  to 
adopt  a  fniniTniim  automatic  execution 
guarantee  for  marketable  limit  orders 
greater  than  599  shares,  which  parallels 
the  proposed  provision  in 
Supplementary  Material  .05  for  market 
orders  greater  than  599  shares.  Thus, 
where  the  specialist  has  agreed  to 
automatically  execute  marketable  limit 
orders  greater  than  599  shares,  a 
marketable  limit  order  within  the 
guarantee  is  eligible  for  automatic 
execution  at  the  PACE  Quote  up  to  the 
size  of  the  PACE  Quote.  If  the  order  size 
is  greater  than  the  size  of  the  PACE 
Quote,  the  balance  of  the  order  would 
receive  a  professional  execution,  in 
accordance  with  Supplementary 


Material  .10(b)  below.  However,  a 
speciaUst  may  agree  to  automatically 
execute  orders  greater  than  599  shares 
that  are  also  greater  than  the  size  of  the 
PACE  Quote  in  full  at  the  PACE  Quote. 

The  provisions  respecting  non- 
marketable  limit  orders  would  be 
reorganized  as  sub-paragraph  (ii).  but 
otherwise  remain  unchanged.  Such 
orders  which  are  entered  at  a  price 
different  than  the  PACE  Quote  will  be 
executed  in  sequence  at  the  limit  price 
when  an  accumulative  volume  of  1000 
shares  of  the  security  named  in  the 
order  prints  at  the  limit  price  or  better 
on  the  New  York  market  after  the  time 
of  entry  of  any  such  order  into  PACE. 
For  each  accxunulation  of  1000  shares 
which  have  been  executed  at  the  limit 
price  on  the  New  York  market,  the 
speciahst  shall  execute  a  single  limit 
order  of  a  participant  up  to  a  maximum 
of  500  shares  for  each  roimd-lot  limit 
order  up  to  500  shares  or  the  round-lot 
portion  of  a  PRL  limit  order  up  to  599 
shares. 

The  purpose  of  amending  the  PACE 
automatic  execution  guarantees 
applicable  to  marketable  limit  orders  is 
similar  to  the  reasoning  described 
above,  respecting  market  orders.  The 
Display  Rule  and  other  market 
developments  similarly  impact 
marketable  limit  orders.  Additionally. 
some  regional  exchanges  provide 
guarantees  dependent  on  the  size  of  the 
PACE  Quote." 

The  Exchange  is  also  proposing  to 
adopt  an  out-of-range  protection 
provision  for  limit  orders  not  currently 
covered  by  such  a  provision,  namely 
orders  less  than  600  shares.  As 
discussed  above,  the  Exchange  believes 
that  out-of-range  protection  is  an 
important  PACE  System  feature  and 
should  be  properly  codified  into  the 
Ride  as  appUcable  to  all  order  types. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5).  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  emd  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest.  Specifically,  the 
proposal  is  intended  to  update  the 
automatic  execution  guarantees  for 
orders  greater  than  599  shares,  out-of- 
range  protection  and  partial  round-lots 
to  focilitate  execution  of  such  orders  in 
today's  marketplace.  The  Exchange 


>*See  e.q..  CHX  Article  XX.  Rule  37(bHl2). 


seeks  to  promote  PACE  System  usage 
among  its  member  organizations  as  well 
as  its  specialists.  In  this  regard,  the 
Exchange  believes  that  the  proposal  will 
facihtate  the  acceptance  of  market  and 
marketable  limit  PACE  orders  at  the 
PACE  Quote,  which  will  promote 
liquidity  and  best  execution  principles 
with  respect  to  such  orders. 

Further,  the  investing  public  will 
continue  to  benefit  from  the  speed  and 
efficiency  of  a  premier  regional 
exchange  automated  order  routing  and 
execution  system,  the  PACE  System. 
The  Exchange  also  believes  that  the 
proposal  should  encourage  specialists  to 
establish  automatic  execution 
guarantees  higher  than  599  shares, 
which  should  similarly  promote 
Uquidity.  efficiency  tmd  best  execution. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the  Display 
Rule,  in  that  it  continues  to  guarantee 
executions  at  the  PACE  Quote,  albeit 
limited  to  the  PACE  Quote  size  for 
orders  greater  than  599  shares.  The 
execution  guarantees,  as  amended, 
should  nevertheless  promote  the  market 
transparency  and  customer  protection 
principles  of  the  Display  Rule,  by 
continuing  to  offer  PACE  Quote  and 
primary  market  protection. 
Guaranteeing  executions  based  on  the 
actual  size  of  the  PACE  Quote 
acknowledges  that  enhanced  customer 
limit  order  display  under  the  new  Rule 
should  create  a  more  transparent  and 
accessible  national  market  system. 

In  addition,  the  Exchange  believes 
that  the  proposal  is  consistent  with 
Section  llA  of  the  Act.  and  paragraph 
(a)(1)  thereunder,  which  encourages  the 
use  of  new  data  processing  and 
communication  techniques  that  create 
the  opportimity  for  more  efficient  and 
effective  market  operations.  The 
Exchange  notes  that  the  specialist  will 
be  held  accountable  to  specific,  codified 
standards  of  fair  execution.  Thus,  the 
use  of  a  guarantee  up  to  the  PACE  Quote 
size  coupled  with  a  professional 
execution  creates  consistency  and 
certainty  in  the  execution  of  PACE 
orders,  such  that  investors  will  know 
how  their  orders  are  being  handled. 
Thus,  the'  Exchange  beUeves  that  the 
proposal  is  consistent  with  the  public 
interest  and  investor  protection 
purposes  of  Section  11  A.  in  that  it 
should  assure  the  practicability  of 
executing  customer  orders  in  the  best 
market  as  well  as  an  opportunity  for 
investors'  orders  being  executed  without 
the  participation  of  a  dealer. 
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B.  Seif-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the' 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section.  450  Fifth  street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-11 
and  should  be  submitted  by  May  27. 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2° 


Margaret  R  McFaiiand, 

Deputy  Secretary. 

(FR  Doc.  97-11527  Filed  5-2--97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[neleaie  No.  34-38554;  FH«  No.  SR-Ptilx- 
•7-04] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  of  Amendment  Nos.  2  and  3 
to  a  Proposed  Rule  Change  by  the 
Ptiiladeiphia  Stock  Exchange,  inc., 
Establishing  a  4:02  p.m.  Closing  Time 
for  Equity  and  Narrow-Based  index 
Options  Trading,  and  Modifying  the 
index  Option  Exercise  Cut-off  Time 

April  29, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19l>-4  ^  thereunder, 
notice  is  hereby  given  that  on  April  4. 
1997.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission") 
Amendment  No.  2  to  the  proposed  rule 
change.3  Chi  April  23.  the  Exchange 
filed  Amendment  No.  3  to  the  proposed 
rule  change.  The  proposed  rule  change, 
as  amended,  is  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  Nos.  2  and  3 
from  interested  persons. 

L  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  the  original  rule  filing,  as  amended 
by  Amendment  No.  1.  the  Exchange 
proposes  to  amend  the  rules  of  the 
Exchange  to  close  equity  options  trading 
at  4:02  p.m.  In  Amendment  No.  2.  the 
Exchange  proposes  to  amend  Rule  101 
to  adopt  a  4:02  p.m.  trading  close  for 
narrow  based  index  options  *  and 
amend  Rule  1047  to  permit  two  floor 
officials  to  approve  a  trading  rotation 
after  the  normal  clo§e  of  trading. 

In  Amendment  No.  3,  the  Exchange 
proposes  to  amend  Rule  1042A  and 


»17  CFR  200.30-3(aMl2). 


M5U.S.C§78s(b)(l). 

'17CFR240.19b-4. 

^  The  proposad  rule  change,  including 
Amendment  No.  1,  was  previously  noticed  in  the 
Federal  Rcgiiter.  See  62  FR  5662  (February  6. 
1997).  Amendment  No.  1  is  a  technical  amendment 
to  the  rule  filing.  See  letter  from  Theresa 
McCloskey,  Exchange  to  Janice  Mitnick, 
Commission,  dated  January  29, 1997. 

♦Rule  1042A.  1047A  and  llOlA(c),  and  Floor 
Procedure  Advice  G-2  %irill  also  be  amended  to 
conform  to  a  4:02  pjn.  close  for  the  narrow^nsed 
index  options. 


Floor  Procedure  Advice  G-1  ("Advice 
G— 1")  to  change  the  index  option 
exercise  cut-off  time  from  4:30  p.m.  (or 
15  minutes  after  the  close  of  trading  if 
it  occurs  at  a  time  other  than  the  regular 
close  of  trading)  to  five  minutes  after  the 
close  of  trading.  Thus,  the  exercise  cut- 
off time  applicable  to  narrow-based 
(industry)  index  options  proposed  to 
close  at  4:02  p.m.  would  be  4:07  p.m.. 
and  the  cut-off  time  applicable  to  broad- 
based  (market)  index  options  closing  at 
4:15  p.m.  would  be  4:20  p.m.  The 
proposal  also  deletes  the  current 
requirement  that  member  oi^ganizations 
must  accept  exercise  instructions  until 
4:15  p.m.  each  business  day. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  Of  the 
Secretary.  Phlx.  and  at  the  Commission-. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule    . 
Change 

1.  Purpose 

Since  1978,  equity  options  have 
traded  ten  minutes  Icmger  than  the 
primary  market.  At  that  time,  significant 
delays  in  the  reporting  of  stock  prices 
were  common;  therefore,  the  additional 
ten  minute  period  was  necessary  to 
receive  final  stock  prices.  These  delays 
have  now  been  reduced  due  to 
technological  advances.  Currently,  the 
extra  time  period  for  options  trading 
after  closing  prices  are  reported  in  the 
underlying  equities  results  in  equity 
options  and  narrow-based  index 
options  '  trading  without  the  pricing 
benefit  of  continuing  stock  trading.  The 
additional  ten  minutes  also  results  in 
repeated  automatic  executions  at 
outdated  options  prices.  Further,  not  all 
market  participants  are  able  to  respond 


'Like  equity  options,  narrow-based  index  options 
are  sensitive  to  changes  in  the  underlying  equities 
prices.  Telephone  conversation  between  Edith 
Hallahan,  Exchange  and  Janice  Mitnick. 
Commission  on  April  28,  1997.  See  also 
Amendment  No.  2. 


1         <«M        mT 
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quickly  to  changes  in  options  prices 
between  4  and  4:10  p.m.  In  summary, 
the  Exchange,  in  balancing  the  benefits 
of  an  extended  trading  session  with  the 
difficulties  of  trading  after  the 
imderlying  stock  has  closed,  has 
determined  that  the  benefits  do  not 
outweigh  the  difficulties;  therefore,  a 
4:02  p.m.  close  for  equity  and  narrow- 
based  index  options  is  appropriate. 

The  purpose  of  the  rule  change  is  to 
reduce  the  amount  of  time  equity  and 
narrow-based  index  options  trade  after 
the  close  of  the  primary  market  for  the 
underlying  security.  Under  the 
proposal,  there  will  be  a  two  minute 
time  period  for  equity  and  narrow-based 
index  options  traders  and  investors  to 
respond  to  late  reports  of  closing 
security  prices  and,  where  warranted,  to 
bring  closing  equity  and  narrow-based 
index  option  prices  in  line  with  stock  * 
prices.  The  proposed  changes  establish 
a  4:02  p.m.  close  for  equity  and  narrow- 
based  index  options,  and  expressly 
except  lHt>ad-based  index  options. 
Broad-based  index  options  will 
continue  to  trade  imtil  4:15  p.m. 

Phlx  proposes,  pursuant  to 
Amendment  No.  2,  to  permit  two  floor 
officials  to  approve  a  trading  rotation 
due  to  unusual  market  conditions. 
Currendy,  Rule  1047.  Commentary 
.03(b)  provides  that  the  Options 
Committee  may  determine  to  commefnce 
a  trading  rotation  (even  resulting  in 
transactions  after  the  normal  close  of 
trading)  due  to  unusual  market 
conditions.  Where  an  imderlying  stock 
has  not  stopped  printing  transaction 
prices  by  4:10  p.m.  (or.  as  proposed, 
4:02  p.m.).  this  would  be  considered 
and  unusual  market  condition,  and  a 
rotation  may  be  needed  in  order  to 
estabUsh  closing  prices. 

Notice  of  such  a  trading  rotation  must 
currently  be  disseminated  to  the  trading 
floor  by  the  close  of  trading  (4:10  p.m.). 
It  may  be  impractical  to  expect  Qoor 
officials  to  be  able  to  approve  a  fiinal 
rotation  at  the  close  cmd  also  have  this 
information  disseminated  within  the 
same  minute.  It  may  become  even  more 
impractical  with  a  4:02  p.m.  close. 
Thus,  the  Exchange  proposes  that  notice 
of  the  rotation  need  not  be  required  by 
the  close.  The  rule  will  still  require  that 
notice  of  the  rotation  be  disseminated 
and  that  the  rotation  not  commence 
until  five  minutes*  after  such 
dissemination.  Although  the 
comparable  American  Stock  Exchange, 
Inc.  ("Amex")  provision  currently 
requires  that  notice  of  a  rotation  must  be 


disseminated  to  the  trading  floor  by  4:10 
p.m.,'  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  and  Pacific 
Stock  Exchange  ("PCX")  merely  require 
that  rotations  after  3:30  p.m.  be 
announced  to  the  trading  floor,  and 
rotations  after  the  normal  close  of 
trading  not  commence  until  five 
minutes  after  notice  is  disseminated." 

Amendment  No.  3  proposes  to  change 
the  index  option  exercise  cut-off  Ume  by 
amending  Rule  1042A  and  Advice  G-1. 
Currently,  Rule  1042 A  requires  that  a 
memorandum  to  exercise  any  American 
style  index  option  must  be  received  or 
prepared  by  die  Phlx  member 
organization  no  later  than  4:30  p.m.  (or 
15  minutes  after  the  close  of  trading,  if 
tradinig  is  closed  at  a  time  other  than  the 
regular  close  of  trading).'  Further,  Rule 
1042A(a)(ii)  requires  the  submission  of 
an  Exercise  Advice  Form  to  the 
Exchange  when  exercising  American 
style  index  option  contracts.'" 

After  proposing  the  4:02  p.m.  close  for 
narrow-based  index  options  in 
Amendment  No.  2.  Phlx  re-examined 
the  reference  in  Rule  1042A  that 
provides  a  4:30  p.m.  cut-off  time  for 
American-style  narrow-based  index 
options.  The  Exchange  now  proposes  an 
exercise  cut-off  time  of  five  minutes 
after  the  close  of  trading  for  all  narrow- 
based  index  options.  The  purpose  of 
this  proposal  is  to  re-establish  a  cut-off 
time  similar  to  that  of  the  other  options 
exchai^ies. 

The  Exchange  is  also  proposing  to 
amend  Rule  1042A  to  delete  the 
requirement  that  member  organizations 
must  accept  exercise  instructions  imtil 
4:15  p.m.  each  business  day.  Under  the 
proposal,  member  organizations  can 
establish  earUer  cut-off  times.  The 
purpose  of  this  change  is  to  reflect, 
similarly  to  the  other  options  exchanges, 
that  member  organizations  may 
determine  how  to  best  comply  with  the 
Exchange's  exercise  cut-off  time. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 


•Currently,  Rule  1047.  Commentary  .03(b) 
require*  that  a  trading  rotation  not  commence  until 
10  minute*  after  the  notice  is  diaaeminated  The 
rule  filing  propoie*  to  shorten  the  10  minute*  to  S 
minutes. 


'  See  Amex  Rule  1.  Commentary  .02(2). 

•  See  CBOE  Rule  6.2,  Interpretations  and  Policia* 
.02;  PCX  Rule  6.64,  Commentary  .01. 

•Securities  Exchange  Act  Release  No.  37077 
(April  5.  1996),  61  FR  16156  (April  11.  1996)  (SR- 
Phlx-9S-a6). 

'•These  requirements  are  currently  not  in  eUact 
on  the  last  business  day  before  expiration,  pursuant 
to  Rule  1042A(b).  Nor  are  they  applicable  to 
European-style  index  options,  which  by  definition 
caimot  be  exercised  prior  to  expiration. 


in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
secvuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  pubUc  interest,  consistent  with 
Section  6(b)(5). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

One  written  comment  was  received-^* 

m.  Date  of  EflGectivenew  of  the 
PropoMd  Rule  Change  and  Timing  for 
Commission 

Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  chai^ 
should  be  disapproved. 

IV.  Solicitation  of  Commnits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  Amendment 
Nos.  2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  (Dommission,  450  Fifth 
Stnel,  NW..  Washington,  DC  20549. 
Ckipies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


Room.  Oopies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-97-04,  and  should  be 
submitted  by  May  27, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Marguret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  97-11605  Filed  5-2-97;  8:45  am] 
BIUMQ  CODE  a010-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-48552;  File  No.  SR-Phlx- 
97-17] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadeljshia  Stock 
Exchange,  Inc.  To  Amend  By-Law 
Article  III,  Section  3-5(b)  Respecting 
the  Eligibility  of  Persons  To  Serve  on 
the  Nominating  CommittBe 

April  28. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  15, 
1997,  the  Philadelphia  Stock  Exchange, 
lac.  ("PHLX"  or  "Exchange")  filed  wiUi 
the  Securities  and  Exchange 
Ck>mmission  ("SEC"  or  "CJommission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Self- 
regulatory  organization.  The 
Ck)inmission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  hereby  proposes  to  amend 
its  By-Law  Article  HI,  Section  3-5(b) 
respecting  the  eligibility  of  persons  to 
serve  on  the  Nominating  Committee. 
The  PHLX  has  requested  approval  of  the 
proposed  rule  change  on  an  accelerated 
basis.3 

The  text  of  the  proposed  rule  change 
is  as  follows. 

(Brackets  represent  deletions:  italics 
represent  additions) 


"  See  lattw  to  yibn  F.  Wallace.  Chairman,  PhU. 
from  Jeffrey  S.  Yesa,  Suaqueharma  Investment 
Group,  dated  April  9. 1997. 


"17  CFR  200.3O-3(a)(12). 

•15U.S.C578s(b)(l). 

»17CyR240.19b-«. 

>  Letter  from  Murray  Ross,  Vice  President  and 
Secretary,  PHLX,  to  Ivette  Lopez.  Esq.,  Assistant 
Director,  Office  of  Market  Supervision,  Division  of 
Market  Regulation,  SEC.  dated  April  23, 1997.° 


By-Law  Article  n.  Section  3-5 

(a)  No  change  * 

(b)  The  Nominating  (Committee  shall 
consist  of  not  less  than  [nine]  seven 
persons,  each  of  whom  shall  be,  [either] 
a  member  of  the  Corporation  or  a 
general  partner  or  officer  of  a  member 
organization  or  such  other  person  who 
is  considered  to  be  qualified.  At  least 
one  member  appointed  to  the 
Nominating  (Committee  shall,  at  the  time 
of  his  appointment,  not  be  a  member  of 
the  Board  of  Governors.  In  appointment 
of  the  Committee  members,  the 
(Chairman  of  the  Board  shall  have  due 
regard  for  representation  on  the 
Committee  of  the  various  fimctions  and 
activities  of  the  Corporation  and  its 
members.  The  Chairman  of  the  Board 
shall  also  designate  the  Chairmem  of  the 
Ojmmittee. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
in  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

PHLX  By-Law  Article  ID,  Section  3- 
5(b)  sets  forth  the  eligibility 
requirements  for  service  on  the 
Nominating  (Ommittee.  The  By-Law 
presently  requires  that  the  Committee 
consist  of  a  minimum  of  nine  persons 
who  shall  be  either  PHLX  members  or 
general  partners  or  officers  of  members 
organizations.  The  proposed  By-Law 
amendment  reduces  the  minimum 
number  of  Committee  members  to  seven 
and  allows  consideration  of  non- 
members  who  are  qualified  persons  to 
be  eligible  for  Board  appointment  to  the 
C)ommittee. 

PHLX  is  currently  in  the  process  of  a 
major  review  of  corporate  governance 
initiatives.  In  conjunction  with  these 
initiatives,  PHLX  proposes  to  change  the 
ehgibility  requirements  to  serve  on  its 
Nominating  Clommittee.  Reducing  the 
minimum  number  of  members  on  the 
Ck)nimittee  will  promote  a  more 
cohesive  and  collaborative  (Dommittee, 
thereby  facilitating  the  deliberative 


process.  Additionally,  the  amendments 
will  be  conducive  to  achieving  greater 
diversity  on  the  Committee,  which  may 
constructively  influence  the  process  in 
selecting  nominations  to  the  Board  of 
(jovemors. 

By  adding  the  provision  that  "any 
other  person  who  is  considered 
qualified  may  be  appointed  to  the 
(^mmittee,"  the  Chairman  may  now 
recommend  appointment  of  public 
governors  and  other  non-member 
affiliated  representatives  to  the 
(Dommittee.  Inclusion  of  individuals 
other  than  only  PHLX  members  should 
provide  greater  diversity  to  the 
Nominating  Committee  with 
concomitant  benefits  to  the  (Committee's 
deliberative  process.  Thus,  By-Law 
amendment  will  promote  the 
governance  initiatives  of  the  PHLX, 
which  include  the  transition  to  a  Board 
reflecting  50%  public  governor 
representation. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  *  of  the  Act 
in  general,  and  in  particular,  with 
Section  6(b)(3),^  in  that  it  is  designed  to 
promote  the  opportunity  to  assure  a  fair 
representation  of  PHLX  members  in  the 
selection  of  directors  and  the 
administration  of  affairs,  and  with 
Section  6(b)(5)  ^  in  that  it  is  designed4o 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  accordance  with  PHLX  By-Law 
Article  XXn,  Section  22-2,  the  proposed 
amendment  was  noticed  to  the 
membership  by  Circular  97-69  on 
March  27, 1997.  No  written  requests  or 


«15U.S.C§78f. 

>  15  U.S.C  S  78f(bM3). 

•l5U.S.C§78f(bM5). 
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other  comments  have  been  filed  with 
the  PHLX  Secretary. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PHLX.  All  submissions  should 
refer  to  File  No.  SR-Phlx-97-17  and 
should  be  submitted  by  May  27, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  PHLX's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  the  proposal  is  consistent 
with  Section  6  of  the  Act  ^  and  the  rules 
ad  regulations  thereunder.  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  Section  6(b)(3),"  in  that 
it  is  designed  to  promote  the 
opportimity  to  assure  a  fair 
representation  of  PHLX  members  in  the 
selection  of  directors  and  the 
administration  of  a^airs.  The  PHLX's 
recent  corporate  governance  initiatives 
include  increasing  the  number  and 
proportion  of  non-industry  and  public 
governors,  and  restructuring  key 
committees.  Increasing  diversity  on  the 
Nominating  Conunittee  permits  the 
PHLX  to  move  forward  with  this  process 
and  to  provide  more  balance  on  the 
Committee.  The  Commission  also  finds 
that  the  proposal  is  consistent  with 
Section  6(b)(5)  ^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 


with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest.'"  Specifically,  permitting  the 
appointment  of  public  and  non-member 
governors  for  the  Nominating 
Committee  is  appropriate  in  light  of  the 
serious  regulatory  responsibilities  and 
quasi-public  nature  of  a  self-regulatory 
organization.  In  light  of  these 
responsibilities,  it  is  important  that 
constituencies  other  than  members 
participate  in  the  Nominating 
Committee.  Reducing  the  minimiun 
number  of  members  of  the  Nominating 
Committee  may  make  it  more  efficient 
and  less  unwieldy.  The  effectiveness  of 
a  more  streamlined  Committee  will  be 
especially  important  in  implementing 
the  necessary  PHLX  corporate 
governance  changes. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  thereof  in  the  Federal 
Register.  The  PHLX  is  presently  in  the 
process  of  reorganizing  its  corporate 
governance  structure  to  better  reflect  its 
self-regulatory  and  public 
responsibilities.  This  By-Law  change  is 
instrumental  to  the  process. 
Furthermore,  the  PHLX  has  presented 
the  proposal  to  its  membership,  the 
most  likely  commenters  on  the 
proposed  rule  change.  The  Commission 
understands  that  the  PHLX  did  not' 
receive  any  objections  concerning  the 
proposal.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
6  of  the  Act" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-Phlx-97-17) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  97-11609  Filed  5-2-97;  8:45  ami 

HUJNQ  CODE  a01<Mh-M 


'15U.S.C578f 

•15U.S.C§78«rbK3). 

•15U.S.C578«bK5). 


'°In  approving  the  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  IS  U.S.C 
878c(a 

"15U.S.C§78f. 

"  15  U.S.C  5  78f. 

» IS  CFR  2O0.3O-3(aXl2). 


SMALL  BUSINESS  ADMINISTRATION 

[License  ^4o.  04/04-0269] 

Wachovia  Capital  Associates,  Inc.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  9, 1996,  an  application 
was  filed  by  Wachovia  Capital 
Associates,  Inc.,  191  Peachtree  Street, 
N.E.  26th  Floor,  Atlanta,  Georgia,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  Section  107.102  of 
the  Regulations  governing  small 
business  investment  companies  (13  CFR 
107.102  (1996))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Notice  is  hereby  given  that .  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04/-0269  on 
April  8, 1997,  to  Wachovia  Capital 
Associates,  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  April  25, 1997. 
Don  A.  Christoiaea. 
Associate  Administrator  for  Investment. 
(FR  Doc.  97-11556  Filed  5-2-97;  8:45  am] 
BtLLMQ  CODE  aOZS-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  •2950] 

State  of  Arkansas;  Amendment  «1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  April  21, 1997,  the 
above-numbered  E)eclaration  is  hereby 
amended  to  close  the  incident  period  for 
this  disaster,  effective  April  21, 1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  loans  for  physical 
damage  is  June  13, 1997,  and  for 
economic  injury  the  deadline  is  January 
14. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  25. 1997. 
Bernard  Kolik, 

Associate  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  97-11554  Filed  5-2-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «2949;  Amendment 
#2] 

State  of  Minnesota 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  dated  April  18, 1997,  and  April 
22, 1997.  the  above-numbered 
Declaration  is  hereby  amended  to 
include  the  Coimties  of  Cass, 
Clearwater,  Douglas.  McLeod.  Otter 
Tail.  Pope.  "Todd,  and  Wadena  in  the 
State  of  Minnesota  as  a  disaster  area  due 
to  damage  caused  by  severe  flooding, 
severe  winter  storms,  snowmelt,  high 
winds,  rain,  and  ice  beginning  March 
21, 1997  and  continuing. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  have  already 
been  covered. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  Jime 
7, 1997  and  for  economic  injury  the 
termination  date  is  January  8, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008)' 

Dated:  April  25, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-11551  Filed  5-2-97;  8:45  am) 
BOXING  ccoE  nzs-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »2937;  Amendment 
#4] 

State  of  Tennessee 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  April  21, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  Counties  of 
Benton,  Decatur,  and  De  Kalb  as  a 
disaster  area  due  to  damages  caused  by 
heavy  rain,  tornadoes,  flooding,  hail  and 
high  winds  begiiming  on  February  28, 
1997  and  continuing  through  March  24, 
1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Cannon,  Perry,  Putnam,  Smith, 
Warren,  Wayne,  and  White  in  the  State 
of  Tennessee.  Any  counties  contiguous 
to  the  above-named  primary  coimties 
and  not  listed  herein  have  been  covered 
under  a  separate  declaration  for  the 
same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 


applications  for  physical  damage  is  May 
6, 1997,  and  for  loans  for  economic 
injury  the  deadline  is  IDecember  8, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  25, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-11553  Filed  5-2-97;  8:45  am] 
BH.UNG  COOC  80»-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #2946;  Amendmem 
#1] 

State  of  Washington 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  April  21, 1997.  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  Coimties  of 
Clallam,  Kitsap,  Lincoln,  Pacific,  Pend 
Oreille,  Snohomish,  Spokane,  Stevens, 
and  Thurston  in  the  State  of  Washington 
as  a  disaster  area  due  to  damages  caused 
by  heavy  rains,  snow  melt,  mud/ 
landslides,  and  flooding  beginning 
March  18  and  continuing  throu^ 
March  28, 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Adams,  Ferry,  Grant,  Island, 
Okanogan,  San  Juan,  Skagit, 
Wahkiakum,  and  Whitman  in  the  State 
of  Washington;  Benewah,  Bonner. 
Boundary,  and  Kootenai  in  the  State  of 
Idaho;  and  Clatsop  in  the  State  of 
Oregon.  Any  counties  contiguous  to  the 
above-named  primary  coimties  and  not 
listed  herein  have  already  been  covered. 

The  economic  injury  numbers 
assigned  to  this  disaster  are:  945600  for 
Washington,  947800  for  Idaho,  and 
947900  for  Oregon. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is  June 
2, 1997  and  for  economic  injury  the 
termination  date  is  January  2. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  25, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  97-11552  Filed  5-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  Also,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitioners 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penalty 
action.  Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400); 
Federal  Aviation  Administration,  400 
7th  Street,  SW.,  Suite  PL  200-A, 
Washington.  DC  20590:  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11. 1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17. 1990).  the  FAA 
announced  the  public  availabiUty  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  dvil  penalty  actions.  14  CFR 
Part  13.  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
dvil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a  subject 
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matter  index,  and  digests  organized  by 
order  number. 

In  a  notice  issued  on  October  26. 
1990,  The  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990,  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  [i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  The  FAA  annoimced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cimiulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative.  Subsequently,  the  FAA 
announced  that  for  the  convenience  of 
the  users  of  these  indexes,  the  order 
number  indexes  published  in  January 
would  reflect  all  of  the  civil  penalty 
decisions  for  the  previous  year.  58  FR 
5044; 1/19/93. 

The  indexes  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  have  been  published  as  follows: 


Dates  of  quarter 

Federal  Reoister  publica- 
tion 

4/1/92-6/3Q«2  .... 

57  FR  32825;  7/22192. 

7/1/92-9/30/92  .... 

57  FR  48255;  10/22/92. 

10/1/92-12/31/92 

58  FR  5044;  1/19/93. 

1/1/93-3/31/93  .... 

58  FR  21 199;  4/19/93. 

4/1/9^-6/30/93  .... 

58  FR  42120;  8/6/93. 

7/1/93-9/30/93  .... 

58  FR  58218;  10/29/93. 

10/1/93-12/31/93 

59  FR  5466;  2J4m. 

t/1/94-3/31/94  .... 

59  FR  22196;  4/29/94. 

4/1/94-6/30m  .... 

59  FR  39618;  8/3/94. 

7/1/94-12/31/94  .. 

60  FR  4454;  1/23/95. 

1/1/95-3/31/95  .... 

60  FR  19318;  4/17/95. 

4/1/95-6A30/95  .... 

60  FR  36854;  7/18/95. 

7/1/95-9/30/95  .... 

60  FR  53228;  10/12/95. 

10/1/95-12/31/95 

61  FR  1972;  1/24/96. 

1/1/96-3/31/96  .... 

61  FR  16955;  4/18/96. 

4/1/96-6/30/96  .... 

61  FR  37526;  7/1 8«6. 

7/1/96-9/30/96  .... 

61  FR  54833;  10/22/96. 

10/1/96-12/31/96 

62  FR  2434;  1/16«7. 

Dates  of  quarter 


11/1/89-9/30^90.. 
1(yi/90-12/31/90 
1/1/91-3/31/91  .... 
4/1/91-6/30/91  .... 
7/1/91-9/30^1  .... 
10^1/91-12/31/91 
1/1/92-3/31/92  .... 


Federal  Register  pubiica- 
tton 


55  FR 

56  FR 
56  FR 
56  FR 

56  FR 

57  FR 
57  FR 


45984;  10/31/90. 
44886;  2/6/91. 
20250;  5/2/91. 
31984;  7/12/91. 
51735;  10/15/91. 
2299;  1/21/92. 
12359;  4/9/92. 


The  dvil  penalty  decisions  and  orders 
have  been  published  by  commercial 
publishers  (Hawkins  Publishing 
Company  and  Clark  Boardman 
Callahan)  and  are  available  on  computer 
on-line  services  (Westlaw,  LEXIS, 
CompuServe  and  Fed  World). 
(Information  about  these  commercial 
publications  and  computer  databases  is 
provided  at  the  end  of  this  notice.)  Also, 
the  Administrator's  final  decision  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 


Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1, 1997,  to  March  31, 1997.) 

91-1     Midtown  Neon  Sign  Corp. 

1/8/97     CP94EA0057 
92-2    Sanford  Air 

1/8/97     CP95NE0301 
97-3     (Airport  Operator) 

1/8/97     CP94**0032 
97-4    (Airport  Operator] 

1/14/97     CP96**0043 
97-5    Westair  Commuter  Airlines 
d/b/a/  United  Express 

1/31/97     CP96WP0102 
97-6    WRA,  Inc. 

2/7/97     CP95EA0193 
97-7    Ronald  Victor  Stalling 

2/20/97     CP96WP0083 
97-8    Pacific  Aviation  d/b/a/  Inter- 
Island  Helicopters 

2/20/97     CP95WP0049 
97-9    Alphin  Aircraft,  Inc. 

2/20/97     CP93EA0334 
97-10    Alphin  Aircraft,  Inc. 

2/20/97     CP94EA0183 
97-11     Hampton  Air  Transport 
Systems,  Inc. 

2/20/97     CP94EA0194 
97-12    David  H.  Mayer 

2/20/97     CP95NM0122 
97-13    Westair  Commuter  Airlines,  Inc. 

2/26/97     CP96WP0102 


Civil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  March  31,  1997) 
Administrative  Law  )udges — Power  and  Authority: 

Authority  to  extend  deadlines 95-28  Atlantic. 

Continuance  of  hearing  - 91-11  Continental  Airlines;  92-29  Haggland. 

Credibility  findings 90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air.  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth. 

Defeult  Judgment 91-11  Continental  Airlines:  92-47  Cornwall;  94-8  Nunez;  94-22 

Harkins:  94-28  Toyota:  95-10  Diamond. 
Discovery 89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter,  93-10  Costello. 

Expert  Testimony  94-21  Sweeney. 

Granting  extensions  of  time 90-27  Gabbert. 

Hearing  location  92-50  CuUop. 

Hearing  request 93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston:  95-19 

Rayiier. 

Initial  Etecision  92-1  Costello;  92-32  Bamhill. 

Jurisdiction: 

Generally 90-20  Degenhardt:  90-33  Cato;  92-1  Costello:  92-32  Barnhill. 

After  issuance  of  order  assessing  civil  penalty  94-37  Houston:  95-19  Rayner. 

After  complaint  withdrawn  -. 94-39  iGrola. 

Motion  for  Decision « - 92-73  Wyatt:  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley; 

96-24  Horizon. 

Notice  of  Hearing 92-31  Eaddy. 

Sanction  90-37  Northwest  Airlines;  91-54  Alaska  Airlines;  94-22  Harkins: 

94-28  Toyota. 

Vacate  initial  decision 90-20  Degenhardt:  92-32  Bamhill:  95-6  Sutton. 

Aerial  Photography ......... «...,.. 95-25  Conquest  Helicopters. 

Agency  Attorney  ., 93-13  Medel. 

Air  Carrier: 

Ag^nt/ independent  contractor  of  92-70  USAir. 


Careless  or  Reckless  92-48  *  92-70  USAir,  93-18  Westair  Commuter. 

Duty  of  care: 

Non-delegable 92-70  USAir,  96-16  Westair  Commuter,  96-24  Horizon:  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopter. 

Employee _ 93-18  Westair  Commuter,  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters. 

Ground  Security  Coordinator,  Failure  to  provide  96-16  WestAir  Commuter. 

Aircraft  Maintenance  (see  also  Airworthiness,  Maintenance  Manual): 

Generally 90-11  Thimderbird  Accessories:  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air,  94-38  Bohan;  95-11  Horizon:  96-3 
America  West  Airlines:  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters: 97-9  Alphin:  97-10  Alphin;  97-11  Hampton. 

Acceptable  methods,  techniques,  and  practices ......< 96-3  America  West  Airlines. 

After  certificate  revocation  „ 92-73  Wyatt. 

Airworthiness  Directive,  compliance  with 96-18  Kilrain;  97-9  Alphin. 

Inspection .» 96-18  Kilrain;  97-10  ^phin. 

Major/minor  repairs  96-3  America  West  Airlines  Hampton. 

Minimum  Equipment  List  (MEL)  _ 94-38  Bohan;  95-11  Horizon;  97-11  Hampton. 

Aircraft  Records: 

Aircraft  Operation  .„ „ 91-8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time „ 96-4  South  Aero. 

Maintenance  Records  91-6  Watts  Agricultural  Aviation:  94-2  Woodhouse. 

"Yellow  tags" 91-6  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Pilott 91-12  k  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp:  93-17  Metcalf. 

Altitude  deviation  92—49  Richardson  ft  Shimp. 

Careless  or  Reckless „ 91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp:  92-47  Cornwall;  93-17  Metcalf:  93-29  Sweeney;  96-17 
Feimer. 

Flight  time  limitations  93-11  Merkley. 

Follow  ATC  Instruction  91-12  ft  91-31  Terry  ft  Menne:  92-8  Watkins:  92-49  Richardson  ft 

Shimp. 

Low  Flight 92-47  Cornwall;  93-17  Metcall 

Owner's  responsibility 96-17  Feimer. 

See  and  Avoid 93-29  Sweeney. 

Air  Operations  Area  (AOA): 

Air  Carrier 

Responsibilities  90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines. 

Airport  Operator: 

Responsibilities 90-19  Continental  Airlines;  91-4  (Airport  Operator):  91-18  (Airprat 

Operator):  91-40  (Airport  Operator);  91-41  (Airport  Operator): 
91-58  (Airport  Operator);  96-1  (Airport  Operator). 

Badge  Display  „ 91-4  (Airport  Operator);  91-33  Delta  Air  Lines. 

Definition  of 90-19  Continental  Airlines:  91-4  (Airport  Operator);  91-58  (Airport 

Operator). 

Exclusive  Areas  90-19  Continental  Airlines;  91-4  [Airport  Operator):  91-58  [Airport 

Operator). 
Airport  Security  Program  (ASP): 

Compliance  with 91-4  (Airport  Operator);  91-18  (Airport  Opmvtor);  91-40  (Airport 

OpOTator);  91-41   (Airport  Operator):  91-58  (Airport  Operator): 
94-1  Delta  Air  Lines;  96-1  (Airport  Operator). 
Airport  Operator: 

Responsibilities 90-12  Continental  Airlines:  91-4  [Airport  Operator):  91-18  [Airport 

Operator);  91-40   [Airport  Operator);  91-41   (Airport  Operator); 
91-58  (Airport  Operator):  96-1  (Airport  Operator). 
Air  Traffic  Control  (ATC):     - 

Error  as  mitigating  factor  „ 91-12  ft  91-31  Terry  ft  Menne. 

Error  as  exonerating  factor 91-12  ft  91-31  Terry  ft  Meime;  92-40  Wendt. 

Ground  Control 91-12  Terry  ft  Meime;  93-18  Westair  Commuter 

Local  Control 91-12  Teny  ft  Meime. 

Tapes  ft  Transcripts „ 91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

Airworthiness 91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited:  92-48  ft 

92-70  USAir,  94-2  Woodhouse;  95-11  Horizon;  96-3  America 
West  Airlines;  96-18  Kilrain:  94-25  USAir,  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters:  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton. 

Amicus  Curiae  Briefs 90-25  Gabbert 

Answer 

Timeliness  of  answer „ 90-3  Metz;  90-15  Playter,  92-32  Bamhill;  92-47  Cornwall;  92-75 

Beck:  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton:  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic. 

What  constitutes 92-32  Bamhill;  92-75  BecL 

Appeals  (See  also  Timeliness;  Mailing  Rule): 
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Briefs  Generally        89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 

Beck;  93-24  Steel  City  Aviation;  93-28  Stiohl;  94-23  Perez;  95-13 
Kilrain. 

Additional  Appeal  Brief 92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl;  94- 

4  Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton. 

Appeal  dismissed  as  premature  95-19  Rajmer. 

Appeal  dismissed  as  moot  after  complaint  withdrawn 92-9  Griffin. 

Appellate  arguments  92-70  USAir. 

Court  of  Appeals,  appeal  to  (See  Federal  Courts) 

"Good  Cause"  for  Late-Filed  Brief  or  NoUce  of  Appeal  90-3  Metz:  90-17  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 

91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
I  92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 

Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
'  93-27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse; 

95-25  Conquest.  97-6  WRA  Inc.;  97-7  Stalling. 

Motion  to  Vacate  construed  as  a  brief  91-11  Continental  Airlines. 

Perfecting  an  Appeal,  generally 92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  95-13 

Kilrain;  96-5  Alphin  Aircraft. 

Extension  of  Time  for  (good  cause  for) 89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Baigen; 

91-50  Costello;  93-2  ft  93-3  Wendt;  93-24  Steel  City  Aviation; 
93-32  Nunez. 

Failure  to _ 89-1  Gressani;  89-7  Zenkner,  90-11  Thunderbird  Accessories;  90- 

35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Baigen;  91-43.  91-44.  91-46  ft  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Carroll;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways;  92-67  USAir,  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-6  Nunez;  93-20  Smith;  93-23  ft  93-31 
Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways:  94-35  American  International  Airways; 
94-36  American  International  Airways;  95-4  Hanson;  95-22  ft 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center.  96-13  Winslow; 
97-3  (Airport  Operator],  97-6  WRA,  Inc. 

Notice  of  appeal  construed  as  appeal  brief  _ 92-39  Beck;   94-15  Columna;   95-9   Woodhouse;   95-23   Atlantic 

World  Airways;  96-20  Missirlian;  97-2  Sanford  Air. 

What  Constitutes  90-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffrida; 

92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna:  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96- 
20  Missirlian;  97-2  Sanford  Air. 


Service  of  brief: 

Failure  to  serve  other  party 
Timeliness  of  Notice  of  Appeal  . 


Withdrawal  of 


Assault  (see  also  Passenger  Misconduct) 
"Attempt" 


92-17  Giuffinda;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart:  91-50  Costello:  92-7  West;  92-69  McCabe: 
93-27  Simmons:  95-2  Meronek:  95-9  Woodhouse:  95-15  Alphin 
Aviation:  96-14  Midtown  Neon  Sign  Corp;  97-7  Stalling. 

89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 
90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins:  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller.  90-28  Pulao;  90-29  Sealander,  90-30 
Steidinger  90-34  D.  Adams;  90-40  ft  90-41  Westair  Commuter 
Airlines;  91-1  Nestor,  91-5  Jones;  91-6  Lowery;  91-13  Kreamer, 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer:  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders:  91-27  Delta  Air  lines;  91-28  Continental 
Airlines;  91-29  Smith:  91-34  GASPRO;  91-35  M.  Graham;  91-36; 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
press: 91-49  Shields:  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  KoUer;  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  DelU  Air  Lines;  92-21  Cronbeig; 
92-22.  92-23,  92-24,  92-25,  92-26  ft  92-28  DelU  Air  Lines;  92- 
33  Port  Authority  of  NY  ft  NJ;  92-42  Jayson;  92-43  Delta  Air 
Lines;  92-44  Owens;  92-53  Humble;  92-54  ft  9Z-55  Northwest 
Airhnes;  92-60  Costello;  92-61  Romerdahl;  92-62  USAir;  92-63 
Schaefer;  92-64  ft  92-65  Delta  Air  Lines:  92-66  Sabre  Associates 
ft  Moore:  92-79  Delta  Air  Lines;  93-1  Powell  ft  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannotone;  93-26  DelU  Air  Lines;  93-33  HPH  Aviation;  94-9 
B&G  Instixmients;  94-10  Boyle;  94-11  Pan  American  Airways;  94- 
13  Boyle;  94-14  BftG  Instruments;  94-16  Ford;  94-33  Trans 
World  Airiines;  94-41  Dewey  Towner.  94-42  Taylor;  95-1  Dia- 
mond Aviation:  95-3  DelU  Air  Lines;  95-5  Araya;  95-6  Sutton; 
95-7  Empire  Airlines:  95-20  USAir;  95-21  Faisca;  95-24  Delta 
Air  Lines:  96-7  DelU  Air  Lines;  96-8  Empire  Airlines:  96-10 
USAir,  96-11  USAir,  96-12  USAir.  96-21  Houseal;  97-4  (Airport 
Operator);  97-5  WestAir. 

96-«  Ignatov. 

89-5  Schultz. 


Attorneys: 

No  right  to  assigned  coimsel  (see  Due  Process) 
Attorney  Conduct: 

Obstreperous  or  Disruptive „ 94-39  Kiiola. 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System „ 90-39  Hart;  91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

Balloon  (Hot  Air)  .?. 94-2  Woodhouse. 

Bankruptcy 91-2  Continental  Airlines. 

Battery  , 96-6  Ignatov. 

Certificates  and  Authorizations: 

Surrender  when  revoked 92-73  Wyatt. 

Civil  Air  Seciuity  National  Airport  Inspection  Program  (CASNAIP)  ..    91-4  (Airport  Operator);  91-18  (Airport  Operator);  91-40  [Airport 

Operator):  91-41  [Airport  Operator);  91-58  [Airport  Operator). 
Civil  Penalty  Amount  (See  Sanction) 
Closing  Argument  (See  Final  Oral  Argument) 

Collateral  Estoppel 91-8  Watte  Agricultural  Aviation. 

Complaint 

Complainant  Boimd  By ; 90-10  Webb;  91-53  KoUer. 

No  Timely  Answer  to  (See  Answer) 

Partial  Dismissal/Full  Sanction 94-19  Pony  Express;  94-40  Polynesian  Airways. 

Timeliness  of  complaint  91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant 

Withdrawal  of 94-39  Kirola;  95-6  Sutton. 

Compliance  ft  Enforcement  Program: 

FAA  Order  No.  2150.3A)  89-5  Schultz;  89-6  American  Airlines;  92-38  Esau;  92-5  DelU  Air 

Lines. 

Compliance/Enforcement  Bulletin  92-3 96-19  [Air  Carrier]. 

Sanction  Guidance  Table  ., 89-5  Schultz;  90-23  Broyles;  90-33  Cato:  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  DelU  Air  Lines. 
Concealment  of  Weapons  (See  Weapons  Violations) 

Consolidation  of  Cases  90-12,  90-18  ft  90-19  Continental  Airlines. 

Constitutionality  of  Regulations  (See  also  Double  Jeopardy)  90-12  Continental  Airlines;  90-18  ContinenUl  Airlines;  90-19  Con- 
tinental Airlines:  90-37  Northwest  Airlines;  96-1  [Airport  Opera- 
tor); 96-25  USAir. 

Continuance  of  Hearing „ 90-25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanction) 
Credibility  of  Witnesses: 

Generally 95-25  Conquest  Helicopters;  95-26  Hereth. 

Bias  97-9  Alphin. 

Defer  To  ALJ  determination  of 90-21  Carroll;  92-3  Park;  93-17  Metcalf,  95-26  Hereth. 

Expert  witnesses  (See  also  Witnesses)  90-27  Gabbert;  93-17  Metcalf;  96-3  America  West  Airlines. 

Impeachment  94-4  Northwest  Aircraft  Rental. 

De  facto  answer 92-32  Bamhill. 

Deliberative  Process  Privilege 89-6  American  Airiines;  90-12.  90-18  ft  90-19  Continental  Air- 
lines. 

Deterrence  89-5  Schultz;  92-10  Flight  Unlimited:  95-16  Mulhall;  95-17  Larry's 

Flying  Service;  97-11  Hampton. 
Discovery: 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12.  90-18  ft  90-19  Continental  Air- 
lines. 

Depositions,  generally « 91-54  Alaska  Airlines. 

Notice  of  deposition ; 91-54  Alaska  Airlines. 

Failure  to  Produce  _ 90-I8  ft  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costello. 

Sanction  for  „ 91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

Regarding  Unrelated  Case 92-46  Sutton-Sautter. 

Double  Jeopardy 95-8  Charter  Airlines;  96-26  Midtown. 

Due  Process: 

Generally „ $9-6  American  Airlines:  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  [Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters. 

Before  finding  a  violation  ..; 90-27  Gabbert. 

Multiple  violations  ».     96-26  Midtown;  97-9  Alphin. 

No  right  to  assigned  counsel  97-8  Pacific  Av.  d/b/a/  Inter-Island  Helicopters:  97-9  Alphin. 

Violation  of _ 89-6  American  Airiines;  90-12  Continental  Airlines;  90-37  North- 

Mrest  Airlines;  96-1   [Airport  Operator):  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters. 
EAJA: 

Adversary  Adjudication 90-17  WUson;  91-17  ft  91-52  KDS  Aviation:  94-17  TO;  95-12  Toy- 
ota. 

Amount  of  award 95-27  Valley  Air. 

Appeal  bom  ALJ  decision  95-9  Woodhouse. 

Expert  witness  fbes 95-27  Valley  Air. 

Final  disposition „ 96-22  Woodhouse. 

Further  proceedings 91-52  KDS  Aviation. 

Jurisdiction  over  appeal 92-74  Wendt;  96-22  Woodhouse. 

Late-filed  application 96-22  Woodhouse. 
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Other  expenses  

Position  of  agency  ~. 

Prevailing  party  „, 

Special  circumstances  ... 
Substantial  justification 


Supplementing  the  application  

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  

Expert  Witnesses  (See  Witness) 
Extension  of  Tmie: 

By  Agreement  of  Parties — .... .^...... 

Dismissal  by  Decisionmaker —.■ 

Good  Cause  for  ..~ ~ 

Objection  to ~ ■ 

Who  may  grant 

Federal  Courts - 

Federal  Rules  of  Civil  Procedure 

Federal  Rules  of  Evidence  (See  also  Proof  k  Evidence): 

Admissions  - 

Settlement  Offers - 

Subsequent  Remedial  Measures  

Final  Oral  Argument  

Firearms  (See  Weapons) 

Ferry  Flints 

Flight  k  Duty  Time: 

Circumstances  beyond  crew's  control: 

Generally 

Foreseeability ~ 

Late  freight ~ » 

Weather „ — .......~ ........... 

Cranpetency  check  flights  — .. 

Limitation  of  Duty  Time  

Limitation  of  Flight  Time 

"Other  commercial  flying"  ...~ 


Flights 

Freedmn  of  Information  Act  

Fuel  Exhaustion 

Guns  (See  Weapons) 

Ground  Security  Coordinator  (See  also  Air  Cairier.  Standard  Secu- 
rity Program): 

Failure  to  provide 

Hazardous  Materials: 

transportation  of,  generally 


Gvil  Penalty,  generally 


Corrective  Action  

Ctilpability 

Financial  hardship  

Installment  plan  

Fiist-time  violation » 

Gravity  of  violation  

Minimum  penalty 

Qiminal  Penalty 

EA)A.  applicability  of  — ..... 

Individual  violations  — 

Judicial  review — 

Knowingly 

Informal  Conference  

Initial  Decision: 

What  constitutes  

InterfisTence  writh  crewmembeis  (■ 
Interlocutory  Appeal  


93-29  Sweeney. 

95-27  Valley  Air. 

91-52  KDS  Aviation. 

95-18  Pacific  Sky. 

91-52  ft  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific  Sky;  95- 

27  Valley  Air;  96-15  Valley  Air. 
95-27  Valley  Air. 

93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 


89-6  American  Airlines;  92-41  Moore  ft  Sabre  Associates. 

89-7  Zenkner,  90-39  Hart. 

89-«  Thunderbird  Accessories. 

89-8  Thunderbird  Accessories;  93-3  Wendt. 

90-27  Gabbert. 

92-7  West;  97-1  Midtown  Neon  Sign. 

91-17  KDS  Aviation. 

96-25  USAir. 

95-16  Mulhall;  96-25  USAir. 
96-24  Horizon;  96-25  USAir. 
92-3  Park. 

95-6  Charter  Airlines. 


95-8  Charter  Airlines. 

95-8  Charter  Airiines. 

95-8  Charter  Airlines. 

95-8  Chartw  Airlines. 

96-4  South  Aero. 

95-6  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

94-20  Conquest  Helicopters. 

93-10  Costello. 

95-26  Hereth. 


96-16  WestAir  Commuter. 

90-37  NOTthwest  Airlines;  92-76  Safisty  Equipment;  92-77  TQ;  94- 
19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95-12  Toyota; 
95-16  Mulhall;  96-26  Midtovim. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-25 
MidtoMm. 

92-77  TQ;  94-28  Toyota. 

92-77  TQ;  94-28  Toyoto;  94-31  Smalling. 

95-16  Mulhall. 

95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

92-77  TQ;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown. 

95-16  MuUiall. 

92-77  TQ;  94-31  Smalling. 

94-17  TQ;  95-12  Toyota. 

95-16  Mulhall. 

97-1  Midtown  Neon  Sign. 

92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 
!  Northwest  Aircraft  Rental. 


I  Pawengw  Misconduct;  Assault) 


Inters)  FAA  Policy  ft/or  Procedures 

Jurisdiction: 

After  initial  decision  » 

After  Order  Assessing  Civil  Penalty » 

After  withdrawal  of  complaint 

S50.000  Limit „ 

EAJA  cases  ;. ....- 

HazMat  cases . ». .~.. — .................. 

NTSB  

Knowledge  of  concealed  weapon  (See  also  Weapons  Violation) 


92-32  Bamhill. 

92-3  Park;  96-6  Ignatov;  97-12  Mayer. 

89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan. 
89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  StrohL 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

90-12  Continental  Airlines. 

92-74  Wendt:  96-22  Woodhouse. 

92-76  Safety  EquifHuent 

90-11  Thunderbird  Accessories. 

89-5  Schultz:  90-20  Degenhardt. 


Laches  (See  Unreasonably  Delay): 

Mailing  Rules,  generally 89-7  Zenkner.  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39 

Hart. 

Overnight  express  delivery 89-6  American  Airlines. 

Maintenance  (See  Aircraft  Mainteiumce): 

Maintenance  Instruction  93-36  Valley  Air. 

Maintenance  Manual  go-n  Thunderbird  Accessories;  96-25  USAir. 

Air  carrier  maintenance  manual 96-3  America  West  Airlines. 

Approved/accepted  repairs  96-3  America  West  Airlines. 

Manufacturer's  maintenance  manual  96-3  America  West  Airlines. 

Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance): 

Mootness,  appeal  dismissed  as  moot  92-9  Griffin;  94  17  TCI. 

National  Aviation  Safety  Inspection  Program  (NASIP) 90-16  Rocky  Mountain 

National  Transportation  Safety  Board: 

Administi^tor  not  bound  by  NTSB  case  law 91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp;  93-18  Westair 

Commuter. 

Lack  of  Jurisdiction  „ 90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

Notice  of  Hearing: 

Receipt 92-31  Eaddy. 

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action  91-9  Continental  Airlines. 

Signature  of  agency  attorney  93-12  Langton. 

Withdrawal  of 90-17  Wilson. 

Operate,  generally 91-12  ft  91-31  Terry  ft  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 

Responsibility  of  aircraft  ovtmer/operator  for  actions  of  pilot 96-17  Fenner. 

Oral  Argument  before  Administrator  on  appeal: 

Decision  to  hold  92-16  Wendt. 

Instructions  for  92-27  Wendt. 

Order  Assessing  Civil  Penalty: 

Appeal  from 92-1  Costello;  95-19  Rayner. 

Timeliness  of  request  for  hearing , 95-19  Rayner. 

Withdrawal  of 89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner. 

97-7  Stalling. 
Parts  Manufacturer  Approval  (PMA): 

Failure  to  obtain  „ _ 93-19  Pacific  Sky  Supply. 

Passenger  Misconduct  .' 92-3  Park. 

Assault 96-6  Ignatov;  97-12  Mayer. 

Interference  with  a  crevnnember 96-6  Ignatov;  97-12  Mayer. 

Smoking 92-37  Giuffrida. 

Stowing  carry-on  items  97-12  Mayer. 

Penalty  (See  Sanction;  Hazardous  Materials) 

Person  93-18  Westair  Commuter. 

Proof  ft  Evidence  (See  also  Federal  Rules  of  Evidence): 

Affirmative  Defense 92-13  Delta  Air  Lines;  92-72  Giuffiida. 

Burden  of  Proof  „ 90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  DelU 

Air  Lines;  92-72  Giuffiida;  93-29  Sweeney. 

Circumstantial  Evidence  90-12,  90-19  ft  91-9  Continental  Airlines;  93-29  Sweeney:  96-3 

America  West  Airlines;  97-10  Alphin;  97-11  Hampton. 

Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses) - 

Criminal  standard  rejected 91-12  Terry  ft  Menne. 

Closing  Aigimients  (See  also  Final  Oral  Argument)  94-20  Conquest  Helicopters. 

Exti^-record  material 95-95  Hereth;  96-24  Horizon. 

Hearsay ,, 92-72  Giuffrida. 

Preponderance  of  evidence 90-II  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

ft  91-31  Terry  ft  Menne;  92-72  Giuffrida. 

Presumption  that  message  on  ATC  tape  is  received  as  transmit-  91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 
ted. 

Presumption  that  a  gun  is  deadly  or  dangerous 90-26  Waddell;  91-30  Trujillo. 

Presumption  that  owner  gave  pilot  permission 96-17  Fenner. 

Prima  Facie  case  95-25  Hereth.  96-3  America  West. 

Settlement  offer  95-15  Mulhall;  96-25  USAir. 

Subsequent  remedial  measures  .i 96-24  Horizon;  96-25  USAir. 

Substantial  evidence 92-72  Giuffiida. 

Prima  Facie  Case  (See  also  Proof  ft  Evidence)  95-26  Hereth;  96-3  America  West  Airlines. 

Pro  Se  Parties: 

Special  Considerations „ 90-11  Thunderbird  Accessories:  90-3  Metz;  95-25  Conquest. 

Prosecutorial  Discretion  89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  (AirpOTt  Operator);  92-46  Sutton-Sautter,  92-73  Wyatt;  95- 
17  Larry's  Flying  Service. 
Reconsideration: 

Denied  by  ALJ 89-4  ft  90-3  Metz. 

Granted  by  ALJ 92-32  Bamhill. 

Petition  based  on  new  material 96-23  Kilrain. 

Repetitious  petitions  96-9  (Airport  Operator). 
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Stay  of  Order  Pending 90-31  Carroll;  90-32  Continental  Airlines. 

Redundancy,  enhancing  safety  97-11  Hampton. 

Remand 89-€  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayen  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment;  94-37  Houston. 

Repair  Station  90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin:  97-10  Alphin. 

Request  for  Hearing  " 94-37  Houston;  95-19  Rayner. 

Constructive  withdrawal  of  97-7  Stalling. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of 90-12,  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to 90-12.  90-18  *  90-19  Continental  Airlines;  90-21  Carroll;  90-37 

Northwest  Airlines. 

Effect  of  Changes  in 90-21  Carroll;  90-22  USAir;  90-38  Continental  Airlines. 

Initiation  of  Action - 91-9  Continental  Airlines. 

Runway  incursions 92-40  Wendt;  93-18  Westair  Commuter. 

Sanction: 

Ability  to  Pay 89-5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  flight 

Unlimited;  92-32  Bamhill;  92-37  &  92-72  Giuffiida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello; 
94-4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopter;  97-11  Hampton. 


Agency  policy: 
ALI  Bound  by 


Statements  of  [e.g.,  FAA  Order  2150.3A,  Sanction  Guidance 
Table,  memoranda  pertaining  to). 

Consistency  with  Precedent 

But  when  precedent  is  based  on  superceded  sanction  policy 
Corrective  Action 


Discovery  (See  Discovery) 
Factors  to  consider 


First-Time  Offenders  .'. 

HazMat  (See  Hazardous  Materials) 

Inexperience 

Installment  Payments 

Maintenance 


Maximum 

Minimum  (HazMat) 
Modified 


Partial  Dismissal  of  Complaint/Full  Sanctions  (See  also  Com- 
plaint). 
Sainctions  in  specific  cases: 

Unairworthy  aircraft 

Passenger  Misconduct 

Pilot  Deviation „ » 

Test  object  detection  ^. ~... 

Unauthorized  access  .' 


Weapons  violations 


Screening  of  Persons: 

Air  Carrier  failure  to  detect  weapon: 

Sanction  

Entering  Sterile  Areas  

Seciirity  (See  Screening  of  Persons,  Standard  Security  Program.  Test 
Object  Detection.  Unauthorized  Access,  Weapons  Violations): 

Sealing  of  Record 

Separation  of  Functions  


Service  (See  also  Mailing  Rule;  Receipt): 

Of  NPCP  

Of  FNPCP  

Receipt  of  document  sent  by  mail  ... 


90-37  Northwest  Airlines;  92-46  Sutton-Sautter  96-19  [Air  Car- 
rier]. 

90-19  Continental  Airlines;  90-23  Broyles;  90-33  Cato;  90-37 
Northwest  Airlines;  92-46  Sutton-Sautter,  96-4  South  Aero;  96- 
19  [Air  Carrier);  96-25  USAir. 

96-6  Ignatov;  96-26  Midtown. 

96-19  (Air  Carrier). 

91-18  (Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airport 
Operator);  92-5  DelU  Air  Lines;  93-18  Westair  Commuter;  94-28 
Toyota:  96-4  South  Aero:  96-19  (Air  Carrier).  > 

89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  Lewis; 
91-18  (Airport  Operator);  91-40  (Airport  Operator);  91-41  (Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter,  92- 
51  Koblick:  94-28  Toyota;  95-11  Horizon:  96-19  (Air  Carrier): 
96-26  Midtown. 

89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

92-10  Flight  Unlimited. 

95-16  Mulhall;  95-17  Larry's  Flying  Service. 

95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 

Inter-Island    Helicopters;    97-9    Alphin;    97-10   Alphin;    97-11 

Hampton.. 
90-10  Webb:  91-53  Kollen  96-19  (Air  Cairier). 
95-16  Mulhall;  96-26  Midtown. 
89-5  Schultz:  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines,  92-32  Bamhill. 
94-19  Pony  Express;  94—40  Polynesian  Airways. 


97-6  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin. 

97-12  Mayer. 

92-8  Watkins. 

90-18  ft  90-19  Continental  Airlines;  96-19  (Air  Carrier). 

90-19  Continental  Airlines;  90-37  Northwest  Airlines:  94-1  Delta 

Air  Lines. 
90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill: 

92-46  Sutton-Sautter,  92-51  Koblick:  94-5  Grant. 


04  44  American  Airlines 
90-24  Bayer,  92-58  Hoedl 


97-13  Westair  Conunuter 

90-12  Continental  Airlines:  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel 

90-22  USAir. 
93-13  Medel. 
92-31  Eaddy. 
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Return  of  certified  mail 

Valid  Service 

Settlement  « 

Smoking 

Standard  Security  Program  (SSP): 

Compliance  with  


Ground  Security  Cowdinator 
Stay  of  Orders 

Pending  judicial  review  

Strict  Liability  ■ 


Test  Object  Detection 


Proof  of  violation • 

Sanction  •• "— : ■"■" \"[' 

Timeliness  (See  also  Complaint:  MajUng  Rule;  and  Appeals): 

Of  response  to  NPCP ~ 

Of  complaint * 

Of  NPCP  

Of  reply  brief " 

Of  reouest  fat  hearing  • 

Of  £vjA  appUcation  (See  EAJA-Final  disposition.  BAJA-Juns- 

diction)                                         .             »            n 
Unapproved  Parts  (See  also  Parts  Manufacturer  Approval)  

Unauth(»ized  Access: 

To  Aircrafl - •• — 

To  Air  Operations  Area  (ADA) ~ 


97-7  Stalling. 

92-18  Bargen.  ..  ,^  „ 

91-50  ft  92-1  Costello;  95-16  MulhalL 
92-37  Giuftida;  94-18  Luxemburg. 

90-12  90-18  ft  90-19  Continental  Airlines:  91-33  Delta  Air  Lines; 
91-55  Continental  Airlines:  92-13  ft  94-1  DelU  Air  Lines:  96-19 
(Air  Carrier). 

96-16  Westair  Commuter. 

90-31  Carroll:  90-32  Continental  Airlines. 

95-14  Charter  Airlines.  ..«i.. 

89-5  Schultz:  90-27  Gabbert;  91-18  (Airport  Operator):  91-40  (Air- 
port Operator):  91-58  (Airport  Operator). 

g&-12,  90-18,  90-19.  91-9  ft  91-55  Contmental  Airhnes;  92-13 
Delta  Air  Lines:  96-19  (Air  Carrier). 

90-18, 90-19  ft  91-9  Continental  Airlines;  92-13  Delto  Air  Lmes. 

90-18'ft  90-19  Continental  Airlines:  96-19  (Air  Cairier). 

90-22  USAir. 

91-51  Hagwood:  93-13  Medel:  94-7  Hereth. 

92-73  WyatL 

97-11  Hampton. 

93-12  Langton:  95-19  Raynor. 


Unreasonable  Delay  In  Initiating  Action »... 

Visual  Cues  Indicating  Runway,  Adequacy  of 
Weapons  Violations,  generally  


Concealed  weapon 

"Deadly  or  Dangerous"  ~... 

First-time  Offenders 

Intent  to  commit  violation 


93-19  Pacific  Sky  Supply. 

90-12  ft  90-19  Continental  Airiines;  94-1  Delta  Air^Linw.         

90-37  Northvrost  Airlines:  91-18  (Airport  Operatoil:  91-40  (Airport 

Operator):  94-1  Delta  Air  Lines. 
90-21  Carroll. 

89^SdhSti  90-10  Webb:  9O-20  Degenhardt;  90-23  Broyles:  90-33 
Cato;  90-26  ft  90-43  WaddeU:  91-3  Lewis:  91-30  Trajillo:  91-38 
Esau:  91-53  KoUer.  92-32  Bamhill:  »2-46  Sutton-Sautter  92-51 
Koblick:  92-59  Potek-Jackwrn:  94-5  Grant  94-44  Amancan  Air- 
lines. „  ...  , 

89-5  Schultz;  92-46  Sutton-Sautter,  92-51  Kobbck. 

90-26  ft  90-43  WaddeU:  91-30  TmjiUo;  91-38  Esau. 

flQ  g  Schultz. 

80-5  Schultz;  9O-20  Degenhardt;  90-23  Broyles;  90-26  WaddeU; 
91-3  Lewis;  91-53  KoUer. 


Knowledge  Of  Weapon  Concealment:  ^^^  ^^  Degenhardt 

(See  also  Knowledge) 

Sanction  (See  Sanction) 

Weight  and  Balance 

Witnesses  (See  also  CredibUity): 
Abwnce  of: 

FaUura  to  subpoena 


94-40  Polynesian  Airways. 


92-3  Park. 


Expert  testimony:  ^^^^  Metcalf  94-3  Valley  Air,  94-21  Svreeney:  98-3  America  est 

Evaluation  of Airiines:  96^15  VaUey  Air.  97-9  Alphin. 

Expert  witness  fees  (See  EAJA) 


Ke^latkMM  rnde  14  CFR. 


otherwise  noted) 


93-18  Westair  Commuter.  96-17 


■  .  94-38  Bohan;  97-11  Hampton. 

1.1  (maintenance ^^^  America  West  Airlines. 

1.1  (major  repair)  - ^^^  America  West  AirUnes. 

1.1  (minor  repair) - " 91-12  ft  91-31  Terry  ft  Menne; 

1.1  (operate)  Feanm. 

93-18  Westair  Qxnmuter. 

1.1  (person)  96-15  VaUey  Air 

1.1  (propeller)  - — - gQ_jg  j^^  Mountain;  90-22  USAir,  90-37  Northwest  Airlines; 

13.16  - — - go_38  ft  91^  Continwital  AirUnes;  91-18  (Airport  Opwator);  91- 

51  Hagwood;  92-1  CosteUo;  92-46  Sutton-Sautter,  93-13  Medel: 
93-28StTohl:  94-27  Larsen:  94-37  Houston;  94-31  SmaUing;  95- 
19  Rayner.  96-26  Midtown  Neon  Sign;  97-1  MidtoKvn  Neon  Sign; 

97-9  Alphin. 
90-12  Continental  Airlines. 

90-6  American  Airlines;  92-76  Safety  Equipment 

" ';;;Z!ZZZI''ZZ'"Z    90-12  continental  AirUnes:  90-21  CarroU;  90-38  Continental  Air- 

* lines. 

:    90-20  Degenhardt  91-17  KDS  Aviation;  91-54  Alaska  Airlines^2- 

" • •• 32  BarahUl;  94-32  Detroit  Metropolitan;  94-39  Kirola;  o-^^* 

MuUiaU. 


13.201 
13.202 
13.203 

13.204 
13.205 


95-16 
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13.206 

*3-207 94_39  Kirola. 

*^-^°®  90-21  Carroll:  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 

ment;  93-13  Medel;  93-28  Strohl;  94-7  Hereth. 

"^"^  90-3  MeU;  90-15  Playter;  91-18  (Airport  Operator);  92-32  Bamhill; 

92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30 
Columna:  95-10  Diamond;  95-28  Valley  Air;  97-7  Stalling. 

'^•^^"  92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Valley  Air;  96- 
17  Fenner;  97-11  Hampton. 
89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accesories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9  Grif- 
fin; 92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro.  Wayne 
County  Airport;  92-74  Wendt;  92-76  Safety  Equipment;  93-2 
Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12  Toy- 
ota: 95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton. 

"jjj  90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

^^■21* 91-3  Lewis. 

*'-2^5  93-28  Strohl;  94-39  Kirola. 

13.216  

^^217  : 91-17  KDS  Aviation. 

89-6  American  Airlines;   90-11   Thunderbird   Accessories;  90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl;  94-27  Larsen;  94-37  Houston;  95-18  Rayner.  96-16 
WestAir;  96-24  Horizon. 

89-6  American  Airlines;  91-2  ConHnental  Airlines;  91-54  Alaska 

,-  ,_-  Airlines;  93-37  Airspect;  94-32  Detroit  Metro.  Wayne  Airport. 

89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 

Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airiines;  92-46  Sut- 
ton-Sautter. 

:,„, 92-29  Haggland;  92-31  Eaddy;  92-52  CuUop. 

","  ••     92-72  Giuffrida;  96-15  Valley  Air. 

91-12  ft  91-31  Terry  ft  Menne;  92-72  Giuffi-ida;  95-26  Hereth;  96- 

15  Valley  Air;  97-11  Hampton. 

90-26   Waddell;  91-4   lAirport  Operator);   92-72  Giuffriad;   94-18 

j3  225  Luxembuig;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner. 

13.226  "^•^■■■■■•■■■■■■■^'^^^^^^ 

lllll  90-21  Carroll;  95-26  Hereth. 

^'•228  92-3  Park. 

13.229  

]ll^  ■•' • - " 92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

*•'•"*  • 92-3  Park. 

*''^'^  89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bai^en;  92- 

32  Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov. 
89-1  Gressani;  89-4  Metz;  89-5  Schultz;  8*-7  Zenkner;  89-8  Thun- 
derbird Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt:  90-25  ft  90-27 
Gabbert;  90-35  P.  Adams:  90-19  Continental  Airlines:  90-39  Hart; 
91-2  Continental  Airlines:  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation:  91-10  Graham;  91-11  Continental  Airiines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  ft 
Menne:  91-32  Bargen;  91-43  ft  91-44  Delta;  91-^5  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  AviaHon;  91-53 
KoUer;  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Comwell;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Und  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck:  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro 
Wayne  Co.  Airport:  92-67  USAin  92-69  McCabe;  92-72  Giuffrida- 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter; 
93-7  Dunn;  93-8  Nunez:  93-19  Pacific  Sky  Supply:  93-23  Allen 
.  93-27  Simmons;  93-28  Strohl;  93-31  Allen:  93-32  Nunez;  94-9  B 
ft  G  Instruments:  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna- 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft; 94-28  ToyoU;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  Worid  Airways;  95-25  Conquest:  95-26 
Hereth:  96-1  (Airport  Operator:  96-2  Skydiving  Center;  97-1  Mid- 

^3  234  •o**'"  Neon  Sign;  97-2  Sanford  Air,  97-7  Stalling. 

90-19  Continental  Airiines:  90-31  Carroll;  90-32  ft  90-38  Continen- 
tal Airlines:  91-4  (Airport  Operator);  95-12  Toyota;  96-9  (Airport 
.     Operator);  96-23  Kilrain. 
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.-  235                                                                                90-11  Thunderbird  Accesscnies;  90-12  Continental  Airlines;  90-15 

■■ Playter,  90-17  Wilson;  92-7  West. 

pgrt  14 92-74  ft  93-2  Wendt:  95-18  Pacific  Sky  Supply. 

i4ni                            ~ 91-17*92-71  KDS  Aviation. 

14.04  ZZZ'Z'ZZZZZZZZZ 91-17.  91-52  ft  92-71  KDS  Aviation;  93-10  Costello;  95-27  VaUey 

■ Air. 

14  05 90-17  Wilson. 

1412  Z...".. — •• 95-27  Valley  Air. 

14  20  .!.!!!!".!!!""!*.!*.r.r.!!!!".!~!!r.!.. 91-52  KDS  Aviation:  96-22  Woodhouse. 

1422 93-29  Sweeney. 

14!26  !!!!!"!.!!*!!!!!.!!!.!!"!!!!!!".!!!!!...„ ■ 91-52  KDS  Aviation;  95-27  Valley  Air. 

1428  .."".. • ~......— 95-9  Woodhouse. 

21101 ., „ 96-25  USAir. 

21303  !!!"""""!!"".!!"""""".»'..' 93-19  Padfic  Sky  Supply;  95-18  Pacific  Sky  Supply. 

25855  92-37  Giu&ida. 

333                               '■■■|'*" ._ 92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  RentaL 

43  3  !ZZ!"Z!ZZ!!!Z!!Z1!!!!!!!!Z!"«Z""""". 92-73  wyatt. 

435 !!!!!.!.!!"!!.!!!!!!!!"!.!!!!'. 96-18 Kilrain. 

43  9   r  "!!!!!!"!!!.."™.".!!!".!!"!"!..! » ~ 91-a  watts  Agricultural  Aviation 

43.13  • 


90-11  Thunderbird  Accessories:  94-3  Valley  Air,  94-38  Bohaa;  96- 
3   America  West  Airlines;  96-25  USAir,  97-9  Alphin:  97-10 
AlphiiL 
90-25  ft  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation;  94-2 
Woodhouse;  96-18  Kilrain. 

65.15  92-73  Wyatt 

65.92  92-73_Wyatt. 

91.7  • 


43.15 


91.8  (91.11  as  of  8/18/90 

91.9  (91.13  as  of  8/18/90) 


92-10  Flight  Unlimited;  94-4 


97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters. 
92—3  PariL 

90-15  Playter,  91-12  ft  91-31  Terry  ft  Menne:  92-8  Watkins;  92-40 
Wendt;  92-48  USAir,  92-49  Richardson  ft  Shimp;  92-47  Cora- 
wall;  92-70  USAir,  93-9  Wendt:  93-17  Metcalf,  93-18  Westair 
Commuter,  93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17 
Fenner. 

gi  11  96-6  Ignatov;  97-12  Mayer. 

91^29  iia^y^'otinsmZZZZ. 91-8  watts  Agricultural  Aviation: 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90) - 91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90) - •• 91-29  Sweeney. 

Qi  Ti  „ _ 97-11  Hampton. 

9175  (91.i23Mof8/18/MJ".:::::: 91-12  &  91-31  Terry  ft  Memie;  92-8  Watkins:  92-10  WendU  92-19 

Richardson  ft  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90) 90-15  Playter,  92-17  Cornwall;  93-17  Metealt 

91.87  (91.129  as  of  8/18/90) ~ i- 91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins. 

gi  1Q3  _. 95-26  Hereth. 

91.111  .!!!"!"!!.!.!..!"«...!"" • 96-17  Feimer. 

9l!ll3  !!"!!!."!""!! • 96-17  Feimer. 

gi'l51  .' „ _ 95-26  Hereth. 

9l!l73  (gi.'iirM  of  8/18/90)  "^     • 91-8  Watts  Agricultural  Aviation. 

gi  213 97-11  Hampton. 

91  403     .!!!!!!!.!!!!!!!!!!.!!~!!!!!!!!!!!.!"...! ~ 97-8  pacific  Av.  d/b/a  Inter-Island  Helicopters. 


91 
107.1 


703  „ 94-29  Sutton. 


107.13 


107.20 - 90-24  Bayw;  92-58  Hoedl 

107.21  —  -   -  -  •     ■  "• 


90-19  Continental  Airlines;  9O-20  Degenhardt;  91-4  (Airport  Opera- 
tor); 91-58  (Airport  Operator). 

90-12  ft  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18 
(Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airport  Op- 
erator); 91-58  (Airport  Operator);  96-1  (Airport  Operator). 


89-5  Schultz;  90-10  Webb;  90-22  Degenhardt:  90-23  Broyles;  90-26 
ft  90-43  Waddell;  90-33  Cato:  90-39  Hart  91-3  Lewis:  91-10 
Graham:  91-30  TrujiUo;  91-38  Esau;  91-53  KoUer,  92-32 
Bamhill;  92-38  Cronberg:  92-46  Sutton-Sautter,  92-51  Koblick; 
92-59  Petek-Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

107  25  •• 94-30  Columna. 

90-12,  90-18,  90-19,  91-2  ft  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines:  91-55  Continental  Airlines:  92- 
13  ft  94-1   Delta  Air  Lines;  94  44  American  Airiines;  96-16 


108.5 


108.7 


WestAir;  96-19  (Air  Carrier). 
90-18  ft  90-19  Continental  Airlines. 


,n«io  - 96-16  WestAir. 

108  11  "'ZZ"''""'"Z'"""ZZ - 90-23  Broyles;  90-26  WaddeU;  91-3  Lewris;  92-46  Sutton-Sautter, 

94-44  American  Airlines. 


108.13 


90-12  ft  90-19  Continental  Airlines;  90-37  Northwest  Airiines. 


121  133 90-18  Continental  Airlines, 

121.153  - • " -.  - — 


92-48  ft  92-70  USAir.  95-11  Horizon;  96-3  America  West  Airlines: 
96-24  Horizon;  96-25  USAir. 
121  317 92-37  Giuffrida;  94-18  Luxemburg. 
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121.318 
121.367 
121.571 
121.589 
'  121.628 
135.1  .... 
135.5  .... 


135.25 
135.63 


135.87  .. 

135.95  .. 

135.179 

135.185 

135.263 

135.267 

135.293 
135.343 
135.411 
135.413 

135.421 
135.437 
145.1  ..... 

145.3  

145.25  ... 
145.45  ... 
145.47  ^ 
145.49  ... 
145.53  ... 
145.57  ... 
145.61  ... 
191  


298.1  ...„ 
302.8  ..... 
49CFR: 
1.47 


171  0t  Mq. 
171.2  


171.8  

172.101  .. 
172.200  .. 

172.202  .. 

172.203  .. 

172.204  .. 

172.300  .. 

172.301  .. 
172.304  .. 
172.400  .. 
172.402  .. 
172.400  .. 

173.1  

173.3  

173.6  

173.22(a) 

173.24  .... 

173.25  ..,. 
173.27  .... 
173.115  .. 
173.240  ... 
173.243  ... 
173.260  ... 
173.266  ... 
175.25  ..... 
191.5  

191.7  

821.30  

821.33  


,.     92-37  Giuffrida. 

..     90-12  Continental  Airlines;  96-25  USAir. 

.     92-37  Ciuffrida. 

.    97-12  Mayer. 

.    95-11  Horizon. 

.    95-8  Charter  Airlines;  95-25  Conquest 

.    94-3  Valley  Air;  94-20  Conquest  Helicoptsn;  95-25  Conquest:  95- 

27  Valley  Air;  96-15  Valley  Air. 
.    92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15 

Valley  air. 
.    94-40  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic: 96-4  South  Aero. 
.    90-21  Carroll. 
.    95-17  Larry's  Flying  Service. 
.    97-11  Hampton. 

94—40  Polynesian  Airways. 
.     95-9  Charter  Airlines:  96-4  South  Aero. 
.    95-8  Charter  Airlines:  95-17  Larry's  Flying  Service;  96-4  South 

Aero. 
.    95-17  Larry's  Flying  Service;  96-4  South  Aero. 
.     95-17  Larry's  Flying  Sendee. 

97-11  Hampton. 

94-3  Valley  Air.  96-15  Valley  Air;  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters. 

93-36  Valley  Air,  94-3  Valley  Air,  96-15  Valley  Air. 

94-3  Valley  Air;  95-15  Valley  Air. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

90-11  Thunderfoird  Accessories. 

94-2  Woodhouse:  97-9  Alphin. 

90-11  Thunderbird  Accessories. 

90-12  ft  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 

92-76  Safety  Equipment. 
95-10  Diamond. 

92-77  TCI;  94-28  ToyoU;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown. 
92-77  TCL 

92-77  TQ;  94-28  ToyoU;  94-31  Smalling:  96-26  Midtown. 
92-77  TCI:  94-28  Toyota:  95-16  Mulhall;  96-26  Midtown. 
92-77  TQ:  94-28  Toyota:  94-31  Smalling:  95-16  Mulhall. 
94-28  ToyoU. 

92-77  Td:  94-28  ToyoU;  94-31  Smalling:  95-16  Mulhall. 
94-31  Smalling;  95-16  Mulhall;  96-26  Midtown. 
94-31  Smalling:  95-16  Mulhall. 
92-77  TQ;  94-31  Smalling:  95-16  Mulhall. 
92-77  TQ;  94-28  ToyoU;  94-31  Smalling:  95-16  Mulhall. 
94-28  ToyoU. 
92-77  TQ. 

92-77  TQ;  94-28  ToyoU;  94-31  Smalling:  95-16  Mulhall. 
94-28  ToyoU:  94-31  Smalling. 
94-28  Toyota. 

94-28  ToyoU:  94-31  Smalling. 
94-28  ToyoU:  95-16  Mulhall. 
94-28  Toyota. 
92-77  TCL 
92-77  TCL 
92-77  TCL 
94-28  Toyota. 
94-28  ToyoU. 

94-28  ToyoU;  94-31  Smalling. 
94-31  Smalling. 
97-13  Westair  Commuter. 
97-13  Westair  Commuter. 
92-73  Wyatt 
90-21  CaiToU. 


StatalH 


5  U.S.C: 
504 


552 
554 
556 
557 


705  

5332 - -- 

11  U.S.C: 

362  .._ - ~ ~ - 

28  U.S.C: 

2412  - ...J.~...~....~ 

2462  ..........•............•...•••..•".•"...•.•••*•*•••••"•■••••••••••••"""•••••"***•**'********" 

49  U.S.C: 

5123  "••• 

40102  — - ;• - 

44701  _..........« ~ — ...~ „........,......~..~. 

447(M  ......~...~ ™..~.... .,.._...._..-....~ 

48110 - - — 

48301  - ~ — 

4o3u3  •••••••••#••••••••  ••••••••••••••••••••^•••••« ••""••••"•••••'**"'••••*"•"***■**** ""**"' 

*'  "^^O^Tcoperat.) -..- ~ J^]l  W^.  GonjmuUr. 

132)  (p6noxij .„„..«...•••••..••••••••••••••• •••••••.•••• ••' 

1356  «*..•.- „,,.,...,.••..«••.•—..••••••••••••••••••••••••••"•••• 

1357 - - - 


90-17  Wilson;  91-17  ft  92-71  KDS  Aviation:  92-74,  93-2  ft  93-9 
Wendt;  93-29  Sweeney;  94-17  TO;  9*-27  VaUey  Air,  96-22 
Woodhouse. 

90-12,  90-18  ft  90-19  Continental  Airlines;  93-10  CosteUo. 

90-18  Continental  Airlines;  90-21  CaiioU;  95-12  Toyota. 

90-21  CanoU;  91-54  Alaska  Airlines. 

90-20  Degenhardt:  90-21  Canoll:  90-37  Northtrast  Airlinos;  94-28 
Toyota. 

95-14  Charter  Airlines. 

95-27  VaUey  Air. 


91-2  Continental  Airiines. 

93-10  Costello:  96-22  WoodhouM. 
90-21  Carroll. 

95-16  Mulhall;  96-26  ft  97-1  Midtown  Neon  Sign. 

96-17  Feimer. 

96-6  Ignatov;  96-17  Fanner. 

96-3  America  West  Airlines;  96-15  Valley  Air. 

96-22  Woodhouse;  97-1  Kfidtown  Neon  Sign. 

97-1  Midtown  Neon  Si^ 

97-7  Stalling. 


1421 
1429 
1471 


93-18  Westair  Commuter. 

00-18  ft  90-19,  91-2  Continantal  Airlines. 

40-18,  90-19  ft  91-2  Continentel  Airlines:  91-41  [Airport  Opentor]; 
91-58  (Airport  Operatcw]. 

92-10  Flight  Unlimited;  92-48  USAir.  92-70  USAir,  93-9  Wendt 

92-73  Wyatt 

89-5  Sdiultz;  90-10  Webb;  90-20  Degenhardt:  90-12,  90-18  ft  90- 
19  Continent^  Airiines;  90-23  Broyles;  90-26  ft  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airiines:  90-39  Hart;  91-2  Con- 
tinental Airiines;  91-3  Lewis;  91-18  (Airport  Operator];  91-53 
KoUar,  92-5  DelU  Air  Lines;  92-10  Flight  Unlimited:  92-46  Sut- 
ton-Sautter,  92-51  Koblick;  92-74  Wendt;  92-76  Saisty  Equip- 
ment; 94-20  Conquest  Helicopters:  94-40  Polynesian  Airways: 
96-6  Ignatov:  97-7  Stalling. 
1472 - 96-6  Ignatov 


1475 


1486 
1800 


9O-20  Degenhardt;  90-12  Continental  Airlines:  90-18.  90-19  ft  91-1 
Continental  Airiiner,  91-3  Lewis;  91-18  (Airport  Opecator);  94-40 
Polynesian  Airways. 

90-21  Cairoll;  96-22  Woodhouse. 

92-77  TQ;  94-19  Pony  Expnas;  94-28  Toyota;  94-31  Smalling:  95- 
12  Toyota. 


Civil  Penalty  ActioiB— Orders  Isnied 
by  the  Administrator  Digests 

(Current  as  of  March  31, 1997) 
The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision,  "rhe 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
January  1. 1997,  to  March  31, 1997. 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context 


In  the  Matter  of  Midtown  Neon  Sign 
Corporation 

Order  No.,  97-1  (1/8/97) 

Petition  to  Modify  Granted.  This 
action  was  broung  imder  49  U.S.C. 
5123.  As  a  result,  the  judicial  review 
provisions  of  49  U.S.C.  46110  does  not 
apply  to  this  case.  Footnote  13  of  FAA 
Order  No.  96-26  (August  13, 1996)  is 
omitted. 

In  the  Matter  ofSanford  Air.  Inc. 

Order  No.  97-2  (1/8/97) 

Notice  of  Appeal  Construed  As  An 
Appeal  Brief.  Respondent  failed  to 
perfect  its  timely  filed  notice  of  appeal. 
However,  the  notice  of  appeal  is 
sufficiently  detailed  to  be  construed  as 
an  appeal  brief.  Complainant  is  give  35 
days  in  which  to  file  its  reply  brief 


In  the  Matter  of  [Airport  Opemtm] 

Order  No.  97-3  (1/8/97) 

Order  No.  97-3  (1/8/97) 

Appeal  Dismissed.  Respondent  filed  a 
timely  notice  of  appeal  but  failed  to 
perfect  its  appeal  by  filing  an  appeal 
brief.  Respondent's  appeal  is  dismissed. 

In  the  Matter  of  {Airport  Operator 

Order  No.  97-4  (1/14.97) 

Appeal  Withdrawn.  Respondent's 
appeal  is  dismissed  in  light  of 
Respondent's  withdrawal  of  its  appeal. 

In  the  Matter  of  WestAir  Commuter 
Airlines,  Inc.  d/b/a  United  Express 

Order  No.  97-5  (1/3/97) 

Appeal  Withdrawn.  Respondent  has 
vnthdrawn  its  notice  of  appeaL  Its 
appeal  is  dismissedt. 
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In  the  Matter  of  WRA,  Inc. 
Order  No.  97-6  (2/7/97) 

Appeal  Dismissed.  Respondent  has 
failed  to  show,  or  even  attempt  to  show, 
good  cause  for  its  failure  to  file  its 
appeal  brief  in  a  timely  manner. 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  Ronald  Stalling 

Order  No..  97-7  (2/20/97) 

Late- filed  Notice  of  Appeal. 
Respondent's  notice  of  appeal  was  late- 
filed.  A  late-filed  notice  of  appeal  will 
be  accepted  only  if  good  cause  for  the 
lateness  is  shown.  Respondent  stated  in 
his  notice  of  appeal  that  until  the  date 
on  which  he  prepared  the  notice,  he  had 
no  idea  that  a  communication  with  the 
agency  attorney,  with  whom  he  was 
engaged  in  settlement  talks,  was  not  a 
direct  communication  with  the  law 
judge.  Respondent  is  given  an 
opportunity  to  explain  why  he  filed  the 
notice  of  appeal  late. 

Constructive  Withdrawal  of  Request 
for  Hearing.  The  law  judge  had  issued 
an  order  to  show  cause  why  Respondent 
had  filed  to  file  an  Answer.  The 
envelope  was  sent  certified  mail  and 
was  returned  marked  "MLNF"  (Moved. 
Left  No  Forwarding  Address.)  The  law 
judge  regarded  the  return  of  the 
envelope  as  constructive  withdrawal  of 
the  request  for  hearing,  and 
consequently,  issued  an  Order 
Assessing  Civil  Penalty.  The  Order 
Assessing  Qvil  Penalty  was  sent  to  the 
same  address  as  the  Order  to  Show 
Cause.  The  Order  Assessing  avil 
Penalty  was  sent  both  certified  and 
regular  mail.  The  Order  Assessing  Qvil 
Penalty  sent  by  certified  mail  was 
returned  marked  "Unclaimed." 
Respondent  must  have  received  the 
envelope  sent  by  regular  mail  because 
he  filed  a  notice  of  appeal  (discussed 
above.)  Resf>ondent  is  given  an 
opportunity  to  present  argument 
regarding  whether  the  law  judge  was  in 
error  when  he  construed  the  return  of 
the  Order  to  Show  Cause  as  constructive 
withdrawal  of  the  request  for  hearing. 

In  the  Matter  of  Pacific  Aviation 
International.  Inc.  d/b/a  Inter-Island 
Helicopters 

Order  No.  97-8  (2/20/97) 

Respondent  Responsible  for  Failure  to 
Replace  Part.  Respondent  argued  that  its 
mechanics  and  not  Respondent  were 
responsible  for  the  violations  involving 
the  failure  to  replace  a  life-limited  part. 
Respondent  further  argued  that  the 
particular  mechanic  who  reported  the 
problem  to  the  FAA  intentionally 
allowed  the  discrepancy  to  exist  in 
order  to  blackmail  Respondent. 


Assuming  that  Respondent's  claim  is 
true,  it  does  not  relieve  Respondent  of 
responsibility  for  the  violations.  Other 
employees  of  Respondent  certified  the 
aircraft  as  airworthy  during  the  period 
in  question.  Respondent  has  not  alleged 
that  its  mechanic  "covered  up"  the 
failure  to  replace  the  part.  Respondent, 
like  other  air  carriers,  has  a 
responsibility  to  supervise  its  mechanic 
employees  adequately,  which  it  failed  to 
do. 

Irrelevant  that  Respondent  cannot 
recover  from  repair  station.  Respondent 
chose  to  hire  its  own  mechanics  to 
perform  its  maintenance.  It  was 
Respondent's  responsibility  to  supervise 
their  work  adequately. 

Arguments  that  $7,000  civil  penalty 
too  high  rejected.  Respondent's  claim 
that  it  committed  fewer  violations  than 
the  respondent  in  In  the  Matter  of  Watts 
Agricultural.  FAA  Order  No.  91-8 
(April  11. 1991.  review  denied.  977  F.2d 
594  (9th  Cir.  1992).  is  inaccurate,  given 
that  Respondent  operated  its  aircraft  in 
an  unairworthy  condition  on  70 
separate  days.  Although  Respondent 
argues  that  it  operated  the  aircraft 
"only"  400  houra  beyond  the  mandatory 
replacement  time,  the  $7,000  penalty 
already  reflects  the  number  of  hours  of 
operation  of  an  unairworthy  aircraft. 
Assuming  that  it  is  true,  as  Respondent 
asserts,  that  part  in  question  has  no 
history  of  failure  in  service  on  this  type 
of  aircraft,  arguably  that  is  because 
operators  generally  replace  the  part  at 
the  nsquired  time.  Any  suggestion  on 
Respondent's  part  that  it  is  a  better 
judge  of  the  operating  limits  of  the  part 
than  the  manufacturer  must  be  rejected. 
Contrary  to  Respondent's  claim  that  the 
"infractions  charged  did  not  threaten 
anyone."  the  violations  threatened  the 
safety  of  the  passengers,  the  pilots,  and 
persons  and  property  on  the  ground. 

Right  to  due  process  not  violated.  Law 
judge  did  not  err  in  granting 
Complainant's  motion  for  decision, 
obviating  a  hearing  on  the  merits.  A 
hearing  is  not  required  where  there  is  no 
genuine  issue  of  material  fact  and  where 
it  is  clear  that  one  party  is  entitled  to  a 
decision  as  a  matter  of  law.  Nor  is  due 
process  offended  by  Respondent's  lack 
of  counsel  prior  to  the  appeal;  there  is 
no  right  to  assigned  counsel  in  FAA 
civil  penalty  proceedings. 

No  evidence  of  discriminatory 
treatment.  Although  Respondent  claims 
there  was  a  disparity  in  treatment  and 
a  discriminatory  attempt  to  put 
Respondent  out  of  business.  Res{>ondent 
has  provided  no  evidence  to  support  its 
claim.  Respondent  promised  the  law 
judge  several  times  to  provide  evidence 
to  support  is  claim  of  financial 


hardship,  but  ultimately  declined  to  do 
so. 

In  the  Matter  of  AJphin  Aircraft.  Inc. 
Order  No.  97-9  (2/20/97) 

No  right  to  assigned  counsel. 
Respondent  asks  the  Administrator  to 
order  a  new  hearing  or  to  dismiss  the 
case,  stating  that  its  financial  conditions 
at  the  time  forced  it  to  defend  itself 
without  counsel.  There  is  no  due 
process  right  to  assigned  counsel  in 
FAA  civil  penalty  proceedings. 

Airworthiness.  Although  Respondent 
argues  that  airworthiness  was  never  a 
problem  because  the  work  it  performed 
was  not  required  by  an  Airworthiness 
Directive  (AD),  work  must  still  be  done 
properly,  even  if  it  is  required  by  an  AD. 
Respondent's  work  affected  the 
structural  integrity  of  the  aircraft, 
creating  the  possibility  of  an  in-flight 
breakup. 

ALJ's  assessment  of  expert  testimony. 
Respondent  has  offered  no  persuasive 
reason  to  disturb  the  law  judge's 
assessment  of  the  expert  testimony  in 
this  case. 

Double  Jeopardy  Clause.  The  Double 
Jeopardy  Clause  does  not  prohibit  the 
law  judge's  finding  of  multiple 
violations.  There  was  an  additional 
required  fact  for  each  violation  the  law 
judge  foimd. 

In  the  Matter  ofAlphin  Aircraft.  Inc. 

Order  No.  97-10  (2/20/97) 

Part  145  Requirements  for  Inspection 
System  Apply  to  Holders  of  Repair 
Station  Certificates  as  well  as 
Applicants.  Respondent  argues  that  the 
law  judge  erred  in  finding  violations  of 
14  C.F.R.  145.45  (a)  and  (d)  because 
these  provisions  expressly  apply  only  to 
"applicants."  and  it  has  held  a  repair 
station  certificate  since  1972.  The 
requirements  in  section  145.45  for  an 
inspection  system  are  continuing  in 
natiue.  Respondent  could  not  have 
reasonably  beUeved  that  is  obligation  to 
have  an  effective  inspection  system 
ended  in  1972  when  it  obtained  its 
repair  station  certificate. 

Respondent  Must  Comply  With 
Inspection  Procedures  Manual. 
Respondent  argues  that  it  need  not 
comply  with  its  Inspection  Procedures 
Manual  because  there  is  no  regulation 
expressly  requiring  it  to  do  so.  Though 
the  requirement  is  implicit  rather  than 
explicit,  it  is  clear. 

Hidden  Damage  Inspection  Not 
Limited  to  Post-Accident  Situations. 
Respondent  contends  that  the 
requirement  in  its  manual  for  a  hidden 
damage  inspection  derives  fit>m  section 
145.45(e).  which  requires  such  an 
inspection  only  after  an  accident,  and 
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no  accident  oocurred  here.  Respondent's 
argument  conoeming  the  derivatitHi  of 
the  requinmentin  its  manual  is 
speculadva  and^^unsupported.  Nothing- 
in  Respondrafs  manual  UsitB  hukhn. 
t<Ami»g«  inspections  to  post-aecideni^ 
8ituati(»8^ 

No  Error  m  Piitding  Discrepancy 
ExiMted  When  Bespoadent  Reieased 
Aircraft.  OrcOTWlinati^l  widanoe  may 
suffice  to  prove  a  violatian. 
Respondent's  witBe8ae8.c(Hiceded  that 
they  removed  the  mechanism  and  then, 
reinstalled  it.  Testimony  wacthat  di» 
rubbing  was  du«  tath»  mamieFJn  wdiidi 
the  mechanism  was  instaUad. 
Respondeat  has  ofiuad  no  persuasive 
reasonio  dishnfalhater  judge's 
assessment  of  die  evideuee; 

Summary.  Respondent's  appeal  is 
denied  and  the  law  judge's  decision 
assessing  a  $1,500  penalty  is  affirmed. 

In  the  Matter  of  Hampton  Ait  Transport 
Systems.  Inc. 

Order  No.  97-11  (2/20/97) 

No  Error  in  Finding  Glide  Slope 
Inopenitive..Complainant  can  use 
dicumstantial  evidence  to  sustain  its 
buzden  of  proof.  The  following  evidence 
supports  the  law  judge's  finding  that  the 
glide  slope  was  inoperative.  Respondent 
does  not  dispute  that  die  glide  slope 
was  placarded  inoperative; 
Respondent's  Presidoit  testified  that 
after  performing  an  avionics  check,  he 
marked  the  glide  slope  inoperative  and 
that  at  least  two  pilots  advised  him  that 
glide  slope  was  inoperative; 
Respondent's  Piesidoit  advised 
CfHnplainant  in  a  letter  that  the  glide 
slope  was  inoperative:  a  work  order 
from  an  avionics  repair  Aoip  lists  the 
^ide  slope  as  inoperative.  Even  if  g^de 
slope  wori»d  inteimittendy,  it  could 
not  be  considered  operaUebeeause  it 
was  unreliable. 

No  Error  in  Finding  That  h  Was 
bnsufftaent  to  Piacard  Glide  Slope.  The 
law  judge  did  not  rar  m  re)ecting 
Re^andenfs  argument  that  under 
Section  91.213.  it  could  take  off  with  an 
inoperative  instrument  as  long  as  it 
placarded  it  as  inc^wrative.  Section 
91.213  apices  only  to  ffi^ts  conducted 
under  Part  91.  whereas  the  flights  at 
issue  were  passenger-carrying  flights  for 
compensation  or  hire  conducted  under 
Part  135.  Section  135.411.  whidi 
'  provides  that  aircraft  type-certificated 
for  nine  or  fewer  seats  i^aU  be 
maintained  under  Part  91,  does  not 
apply.  Operating  without  repair,  as 
Respondent  did  here,  does  not 
constitute  maintenance. 

A14  Erred  in  Declining  to  Assess 
Penalty.  Contrary  to  the  law  judge's 
finding,  it  was  clear  from  the  regulations 


that  Hampton  violated  the  regalati(»s 
by  operating.an  aircraft  under  Part  135 
with  an  inoperative  glide  slope   - 
indicator  but  no  Minimum  Equipment 
List.  Allfaaii^rd»iaMr  judge  stated  that 
the  flights  did  BOtknplicaka  safety 
concerns,  the  raaighi  of-saliBtyduul'^de' 
slopes -provide  waaieducad  because  on 
56  flights,  one  of  the  gHde  slope 
indicaters  was  inoperativa  Weathetcan 
change  abruptly,  reqiaring  use  of 
ins^uments  even  where  theopesator 
intoids  VFRiKght  only.-  Bve&if  it  were 
true  dial^aithar  airporihad  an- 
Inatrument'Laiding  System^  weather  or 
other  ciicnnistaaoes  may  reqaira  a  pilot 
to  divertto  another  aiip<RL  Moraovn,. 
evenihou^  die  other  glide  slope 
imlieator  was  apparently  ftmctioning, 
the  margin  of  safety  was  still  reduced. 
In  many  ccmtexts,  the  regulations 
require  redundancy  to  enhance  safety. 

Financial  Hardship.  Although 
Respondent  alleged  financial  hardship, 
it  biled  to  sustain  its  burden  of  proof. 
Its  financial -statement  contains  a 
prominent  itisclaimer  indicating  that 
management  had  dected  to  omit 
substantially  all  of  the  disclosures 
required  by  ^neraUy  accepted 
accoimting  principles. 

Summary.  Law  judge's  detwmination 
that  Respondent  violated  14  CFR  §91.7 
and  135.179  is  affirmed,  while  his 
determination  not  to  impose  a  penalty  is 
reversed.  Respondent  is  odered  to  pay 
a  $5,000  civil  penalty. 

In  the  Matter  of  David  Mayer 


Order  No.  97-12  (2/20/97) 

Passenger  Misconduct.  The  law  judge 
held  that  Respondent  violated  14  CFR 
91.11  and  121.589(e),  and  assessed  a 
$1,000  dvil  penalty  for  the  14  CFR 
91.11  viol^on  but  only  a  $150  dvil 
penalty  for  the  14  CFR  121.589(e) 
-.violation.  Bodi  parties  appealed  to  the 
Administrator.  Respondents'  appeal  is 
denied,  and  Complainant's  appeal  is 
granted  in  part,  .llie  Administrate 
assessed  a  $1,500  dvil  penalty. 

AssauH/bOeiference  With 
Performance  of  Flight  Crewmember's 
Duties.  Sespcmdent  shoved  a  sandvridi 
down  the  back  of  a  fli^t  attendant's 
blouse  during  a  flight.  He  argued  that  he 
had  not  assaulted  the  flight  attendmt 
and,  therefore,  had  not  violated  Section 
91.11  The  Administratfv  rejected  that 
argument.  Section  91.11  prohibits 
assaulting  a  ffight  crewmember  or 
interfering  in  iSie  performance  of  the 
fUgbt  crewmember's  duties.  The 
Administrator  has  intwpreted  the  term 
"assaiUt"  as  used  in  Section  91.11  as 
induding  both  an  assaiUt  (the 
apprehension  of  an  imwanted  touching) 
and  a  battery  (die  actual  imwanted 


touching.)  In  the  Matter  of  Ignalov.  FAA 
Order  No.  96-6  (2/13/96).  Motaover. 
Respondent  interfered  with  the  flif^t 
attendant's  performance  of  faer  duties 
when  he  put  -thaaandwidLdownhar 
back  Old  when  he  {Hit  hiatiaafeoa  the 
bevenge  cart.  Also,  by  demandingto  - 
talk  with  the  pilot.  Respondent 
intarfwed  Wh  the  perfomaica  d  the. 
pilot's  duties.  The  Administrator  heki  . 
fisther  diat  a  $14)0OccimLpeBalty  waa^ 
not  excessive  fat  the  outrageoos  and^ 
ui^ustified  conduct  thatiMultad  inifae 
vi<^tion(s>  of  Seetian^l.lL 

Refiu^  to  StowCoriT^n  Item. 
ReqtoadeBi  did  iiot.stow  his  carry-OB 
item  despite  three  req^estato  do  so  by 
the  flight  attendant  The  flif^  attendant 
went  to  get  another  fli^  attendant,  the 
"A"  flight  attendant,  who  had  bem 
stationed  beside  the  open  aircraft  door. 
By  the  time  that  the  "A"  flight  attendant 
got  back  to  see  Respondent,  he  had 
stowed  lus  carry-on  item.  The  law  judge 
hrid  that  this  was  a  mere  technical 
violation  of  14  CFR  121.598(e)  and  that 
$150  was  the  approiHiate  penalty. 
Con^>lainant  appealed.  The 
Administrator  held  that  this  was  more 
than  a  mere  technical  violation  because 
Respcmdent  had  refused  to  stow  his 
carry-on  item  after  multiple  requests, 
and  he  only  stowed  after  the  flight 
attendant  had  gone  to  get  the  "A"  flight 
attendant  However,  the  Administrator 
found  that  a  $500  dvil  penalty  would  be 
adequate  to  deter  Respondent  and 
others  from  such  similar  violations. 

ill  the  Matter  of  Westair  Commuter 
Airlines 

Order  No.  97-13  (2/26/97) 

Record  Sealed  Complainant 
requested  the  removal  from  the  record 
of  a  letttf  acoMapanying  Respondent's 
notice  of  withdrawal  of  its  appeal.  One 
reason  given  by  Complainant  to  justify 
removal  of  the  letter  bxtm  the  record 
was  that  the  lettw  contained  sensitive 
security  information.  The 
Administration  found  that  the  record 
contained  equally  sensitive  security 
infennation  and  sealed  the  record  under 
14  CFJL  Part  I91.^xplainingthat  if  a 
member  of  the  public  requests  access  to 
theTeccwd.  the  sensitive  portions  would 
then  be  redaded  in  accordance  with  14 
CF.R.  191.7. 

CoaHMTdal  Reporting  Servioea  of  the 
Adaunistntor's  Civil  Fanalty  Dedsiona 
andOrdera 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  ordera  in 
dvil  penalty  cases  are  now  available  in 
the  following  commerdal  publications: 

Civil  Pendty  Cases  Digest  Service, 
pidilished  by  Hawkins  Publishing 
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Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Claris 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company, 
50  Broad  Street  East,  Rochester,  NY 
14694,  1-800-221-9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  P.O.  Box  854, 433  Main 
Street.  Gruvar.  TX  70940.  (806)  733- 
2483. 

3.  On-line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  on  the 
following  OH-services: 

•  CompuServe 

•  FedWorld 

•  Weetlaw  (the  Databaac  tD  is 
FTHAM  f  AA) 

•  LEHS  {TBaaaportatioa  (TRANS) 
Libiwy.  FAA  file.) 

The  FAA  has  stated  previously  thtf 
pvMifatien  of  the  subject-matter  ijidex 
and  the  digests  may  be  discontiBued 
once  a  commncial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  The 
publication  of  the  digests  %vill  be 
discontinued  as  of  the  next  quarterly 
publication. 

FAA  Offices 

The  Administrator's  decisicms  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters:  FAA  Hearing 
Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  924A.  Washington, 
DC  20591;  (202)  267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  MoQToney  Aeronautical  Center, 
6500  South  MacArthur  Blvd., 
Oklahoma  Qty,  OK  73125;  (405)  954- 
3296. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters.  222  West  7th 
Avenue.  Anchorage.  AL  99513;  (907) 
271-5269. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street.  Jederal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern 
Region  Headquarters.  JFK 
International  Airport.  Federal 
Building.  Jamaica.  NY  11430;  (718) 
553-3285. 


Office  of  the  Assistant  Chief  Coimsel  for 
the  Great  Lakes  Region  (AGL-7).  2300 
East  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018,  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park.  Room 
401,  Burlington,  MA  01803-5299; 
(617) 238-7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters.  1601  Lind 
Avenue,  SW,  Renton.  WA  96055- 
4056;  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7). 
Southern  Region  Headquarters.  1701 
Columbia  Avenue.  College  Park.  GA 
30337;  (404j  305-5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Fort  Worth.  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7). 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport.  Atlantic  Qty. 
NJ  08405;  (609)  485-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7). 
Western-Pacific  Region  Headquarters. 
15000  Aviation  Boulevard.  Lawndale, 
CA  90261;  (310)  725-7100. 

Issued  in  Washington.  DC  on  April  2%, 
1997. 

JuMaS-DUlMui. 

AssistaM  Chief  Counsel  for  LUigatioR. 
(FR  Doc.  97-11662  FUm!  5-2-97;  8:45  «b| 
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DEPARTMENT  OF  TRANSPORTATION 

Reaeaivh  and  Speciai  ProQiaRia 
AdministrBtton 

Ptotice  No.  97-q 

Safely  Advisory:  Unauthorized  Marldng 
of  Compresaed  Qas  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Safety  advisory  notice. 

SUMMARY:  This  is  to  notify  the  public 
that  RSPA  is  investigating  the 
imauthorized  marking  of  high-pressure 
compressed  gas  cylinders.  On  May  21, 
1996,  a  RSPA  inspector  ccmducted  a 
compliance  inspection  at  American 
Oxygen  Company.  609  East  2nd  Street, 
Roswell,  New  Mexico.  Niunerous 
compressed  gas  cylinders  were 
observed,  and  it  was  discovered  that 
significant  numbers  were  marked  with 


an  expired  Retester  Identification 
Number  (RIN).  Based  on  that  RIN 
marking  and  the  inspector's 
observations,  RSPA  believes  that  many 
of  these  cylinders  may  not  have  been 
retested  in  accordance  with  the 
Hazardous  Materials  Regulations  (49 
CFR  Darts  171-180)  (HMR). 

Failure  to  properly  conduct  a 
hydrostatic  retest  can  result  in  cylinders 
which  otherwise  should  be  condemned 
being  returned  to  service.  The  HMR 
require  that  properly  tested  cylinders 
which  exceed  the  allowable  10  percent 
pwmanent  expansion  must  be 
condemned  and  removed  bom  service 
(49  CFR  173.34(eM6)(IXD)).  Serious 
personal  injiuy,  death,  and  property 
damage  could  result  from  the  rupture  of 
a  cylinder.  Cylinders  which  have  not 
been  retested  in  accordance  with  the 
HMR  may  not  be  charged  or  filled  with 
a  hazardous  material. 
FOn  FURTHER  BiFONMATION  CONTACT: 
David  Roberson,  Hazardous  Materials 
Enforcement  Specialist,  Western  Region, 
telephone  (909)  483-5624,  Fax  (909) 
483-5636,  Office  of  Hazardous  Materials 
Enforcement,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  3200  Inland  Empire 
Boulevard,  Suite  230.  Ontario.  CA 
91764. 

SUPPiaSNTARV  arORMATION:  On 
Thursday.  May  21. 1996.  a  RSPA 
inspector  conducted  a  compliance 
inspecticm  at  American  Oxygen 
Company  (AOC).  in  Roswell,  New 
Mexico.  The  inspector  observed  a  large 
number  of  cylinders  marked  with  the 
following  Rn4: 


1 


Where 

X=month  of  retest 
Y=year  of  retest 

On  October  15, 1987,  RSPA  issued 
RIN  C170  for  a  5-year  period  to  AOC. 
AOC  did  not  renew  its  RIN  and  was  no 
longer  authorized  to  mark  cylinders. 
Thus,  the  RIN  expired  on  Octobw  15, 
1992,  and  after  that  date,  persons  are  not 
authorized  to  mark  any  cylinders  with 
that  RIN.  Any  cylinder  marked  with  RIN 
C170  and  a  test  date  later  than  "11  92" 
is  not  in  compliance  with  the  HMR. 
Under  the  HMR.  hydrostatic  retesting  is 
required  to  verify  a  cylinder's  structural 
integrity.  Thus,  persons  who  have  a 
cylinder  marked  with  this  RIN  and  a 
date  after  October  1992  may  not  charge 
or  fill  the  cylinder  without  first  having 


it  inspected/retested  by  a  DOT- 
authorized  retest  facility. 

Filled  cylinders  (if  filled  with  an 
atmospheric  gas)  described  in  this  safety 
notice  should  be  vented  or  otherwise 
properly  and  safely  evacuated  and 
purged,  and  taken  to  a  DOT-authorized 
cylinder  retest  facility  for  visual 
reinspection  and  retest  to  determine 
compliance  with  the  HMR. 

Under  no  circumstances  should  a 
cylinder  described  in  this  safety  notice 
be  filled,  refilled  or  used  for  any 
piupose  other  than  scrap,  absent 
reinspection  and  retest  by  a  DOT- 
authorized  retest  facility. 

It  is  further  recommended  that 
persons  finHing  or  possessing  cylinders 
described  in  this  safety  notice  contact 
Mr.  Roberson,  for  further  information 
and  instructions. 

Issued  in  Washington.  D.C.  on  April  29, 
1997. 

AUaLKobarts, 

Associate  Administrator  for  Hazardous 
htaterials  Safety. 

(FR  Doc.  97-11659  Filed  5-2-97;  8:45  am) 
■aiJNQ  OOOC  4ttS-SS-P 


DEPARTMENT  OF  THE  TREASURY 

Offioa  Of  the  Comptroller  of  the 
CurreiKy 

Propoosd  Information  CoHsetion; 
Comment  Request 

AQENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


r:  The  OCC,  as  part  of  its 
continuing  efibrt  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Currently,  the 
OCC  is  soliciting  comments  concerning 
an  information  collection  titled 

Disclosure  of  Financial  and  Other    

Information  1^  National  Banks— 12  CFR 
18. 

DATES:  Written  comments  should  be 
submitted  by  July  7, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  the  Communications  Division, 
Attention:  1557-0182,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 
REGS.CbMMENTSeOCC.TREAS.GOV. 


FOR  FURTHER  MFORMATION  CONTACT:  A 
request  for  additional  information  or  for 
a  copy  of  the  collection  should  be 
directed  to  Jessie  Gates  or  Dionne 
Walsh,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0182),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington.  DC  20219. 

SUPPLEMENTARY  MFORMATXM: 

Title:  EKsclosure  of  Financial  and 
Other  Information  by  National  Banks — 
1 2  CFR  1.8 
OMB  Number:  1557-0182. 
Form  Number:  Not  applicable. 
Abstract:  This  notice  covers  a  renewal 
without  change  of  the  disclosure 
requirements  presently  contained  in  12 
CFR  Part  18,  Disclosure  of  Financial  and 
Other  Information  by  National  Banks. 
This  disclosure  of  information  is  needed 
to  facititate  informed  decisionmaking  by 
national  bank  existing  and  potential 
customers  and  investors  by  improving 
public  tmdetstanding  of,  and  confidence 
in,  the  finnnrfAl  condition  of  the 
individual  national  bank.  The  disclosed 
information  is  used  by  depositors, 
security  holders,  and  the  general  public 
in  evaluating  the  condition  of,  and 
deciding  whether  to  do  business  with,  a 
particular  national  bank.  Disclosure  and 
increased  public  knowledge 
complements  OOC's  efforts  to  promote 
the  safety  and  soundness  of  n^onal 
banks  and  the  national  banking  system. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Affected  Public:  Businesses  or  othw 
for-profit 

Number  of  Respondents:  2,800. 

Toto/  Annuo/  Responses:  2 ,800. 

Frequency  of  Response:  Annual. 

7ota7  Amiua7  Burden  Hours:  1,400. 

CoBunenta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agmcy,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimiM  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technol(^;  and 


(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  April  29, 1997. 
Karen  Solomon, 

Director.  LepslaUve  and  Regulatory  AcHvitieB 
Division. 

[FR  Doc.  97-11536  Filed  5-2-97;  8:45  am] 
■LUNQ  OOOE  4S1»-«3-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.«7-^ 

Revocation  of  Customs  Broker  Uoenae 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

summary:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  with  prqudice. 


Port 

tndMdual 

License 
No. 

San  Francisoo  .. 
SanFrandsoo  .. 

David  E. 
Mangus. 

Priority  Customs 
Sefvioe. 

10721 
13121 

Dated:  April  29, 1997. 
PUUpMeHBV, 
Director.  Trade  Compliance. 
IFR  Doc.  97-11547  Filed  5-2-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Revocation  of  Customs  Broker  Uoenae 

AOENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 


summary:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regtilations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  without 
prejudice. 

Port:  Detroit 

Individual:  Doiuld  M.  Stem 

License  Number.  3217. 


245S0 
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Dated:  April  25. 1997. 
Philip  Metzger. 
Director,  Trade  Compliance. 
(FR  Doc.  97-11587  Filed  5-2-97;  8:45  am] 
■UMO  CODE  4a2»-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.O.  97-33J 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that  on 
CXrtober  28,  1996,  the  Commissioner  of 
Customs,  pursuant  to  Section  641,  Tariff 
Act  of  1930,  as  amended.  (19  U.S.C. 
1641),  and  Parts  111.51  and  111.74  of 
the  Customs  Regulations,  as  amended 
(19  CFR  111.51  and  111.74).  canceled 
the  following  Customs  broker  license 
without  prejudice. 


Pttt 

IndividuaJ 

License 
No. 

SanOiego  

EricSwadeH, 
CHB. 

07995 

Dated:  April  29. 1997. 
Philip  Metzger, 

Director,  Trade  Compliance  Division. 
(FR  Doc.  97-11546  Filed  5-2-97;  8:45  am) 
MJJNQCOOC  4«10-03-r 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  ActivHies:  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Currently,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  Holding  Company 
Reports,  OTS  Form  H-{b)ll. 


DATES:  Written  comments  should  be 
received  on  or  before  July  7,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  PoUcy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0060.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9  a.m.  to  5 
p.m.  on  business  days;  they  may  be  sent 
by  facsimile  transmission  to  FAX 
Number  (202)  906-7755  or  by  e-mail: 
public.ifo0ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW..  from 
9  a.m.  until  4  p.m.  on  business  days. 

Copies  of  the  Form  with  instructions 
are  available  for  inspection  at  1 700  G 
Street,  NW.,  from  9  a.m.  imtil  4  p.m.  on 
business  days  or  fr^m  PubliFax,  OTS" 
Fax-on-Demand  system,  at  (202)  906- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:  Holding  Company  Reports. 

OMB  Number:  1550-0060. 

Form  Number:  OTS  Form  H-(b)ll. 

Abstract:  The  H-(b)ll  report  is  used 
to  determine  whether  a  savings  and  loan 
holding  company  is  adhering  to  the 
statutes,  regulations  and  conditions  of 
approval  related  to  its  acquisition  of  an 
insured  savings  association  and  whether 
any  of  the  company's  activities  may  be 
injurious  to  the  operation  of  any 
subsidiary  savings  association. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
approved  information  collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
743. 

Total  Number  of  Responses  per 
Respondent:  4  per  year. 

Estimated  Time  Per  Respondent:  15.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  46.066  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  29, 1997. 

Catherine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  97-11529  Filed  5-2-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Commant  Request 

April  29.  1997. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  |une  4, 1997  to  be 
assured  of  consideration. 

OMB  Number:  1550-0014. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Mutual  to  Stock  Conversion 
Application. 

Description:  12  CFR  part  563b  states 
that  no  mutual  association  shall  convert 
to  a  stock  association  without  the 
written  consent  of  the  Office  of 
Supervision.  This  information 
collection  describes  the  information 
required  to  obtain  that  information. 

Respondents:  Savings  and  Loan 
Assooiations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  500  hours. 


Frequency  ^  Response:  Oace. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington.  DC  20552. 

OMBReviewer:  Alexander  Hunt,  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Catherine  CM.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

(FR  Doc  97-11528  Filed  5-2-97;  8:45  am] 
WUMQ  CODC  (Tao-OI-P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  Review; 

Comment  Request. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  this  notice 
annoimces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  (USIA)  imder  the  terms  and 
conditions  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  Pub. 
L.  87-256.  In  addition,  22  Code  of 
Federal  Regulations  (CFR),  part  514.30, 
Camp  Counselors;  Limitation  of 
Program  Participants.  USIA  is 
requesting  approval  for  three-year 
extension  of  an  information  collection 
entitled  "Rulemaking  Number  102, 
Camp  Counselor  Exdianges",  under 
OMB  control  number  3116-0213  which 
expires  June  30, 1997.  Burden  hours  are 
estimated  at  approximately  5  minutes 
per  response.  Respondents  will  be 
required  to  respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
June  4, 1997. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 


statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attenticm:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/AEO,  301  Fourth  Street, 
SW.,  Washii:^n,  DC  20547,  telephone 
(202)  619-4408,  internet  address 
JGiovetteUSIA.GOV;  and  OMB  review: 
Mr.  Jefferson  Hill,  Office  of  Information 
and  Regulatory  Afiiairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Ubrary,  Room  1002,  NEOB, 
Washington,  DC  20503.  Telephone  (202) 
395-3176. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  March  5, 
1997  (Vol.  60,  No.  43).  Public  reporting 
burden  for  this  collection  of  information 
(Paper  Work  Reduction  Project:  OMB 
No.  3116-0213)  is  estimated  to  average 
5  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  tjiis  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  United  States  Information  Agency, 
M/ADD.  301  Fourth  Street.  SW.. 
Washington,  DC  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Ubrary.  Room  10202,  NEOB. 
Washington,  DC  20503 

Title:  "Camp  Counselor  Exchanges, 
Rulemaking  No.  102". 
Form  Numbers:  None. 
Abstract:  Approximately  10  Agency- 
designated  for  profit  and  non-profit 
entities  will  submit  a  report  listing  the 
names  of  aliens  who  have  participated 


in  camp  counselor  exchanges  more  than 
twice.  This  report  will  be  the  basis  of 
the  Agency's  efforts  to  monitor  these 
exchanges,  to  prevent  inappropriate 
staffing  with  alien  labor,  and  to  ensure 
compliance  with  the  articulated  policy. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 10;  Recordkeeping 
Hours — .08;  Total  Annual  Burden — 1.0. 

Dated:  April  29. 1997. 
Rom  Royal. 

Federal  Roister  Liaison. 
(FR  Doc.  97-11449  Filed  5-2-97;  8:45  am] 
HLUNQ  CODE  aS30-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Notice;  Culturally  Significant  Obiects 
Imported  for  Exhibition: 
Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  12259.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Enlightenment 
Embodied:  The  Art  of  the  Japanese. 
Buddhist  Sculptor  (7th  to  14th 
Century)"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cidtiiral 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit '  objects  at  the  Japan  Society 
Gallery  from  on  or  about  May  15. 1997. 
through  July  6. 1997,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  April  19. 1997. 
Les  Jin, 

General  Counsel. 
(FR  Doc.  97-11626  Filed  5-2-97;  8:45  am] 

BMJJNO  OOOe  8230-01-M 


>  A  copy  of  thii  list  may  be  obtained  by 
contacting  Ms.  Carol  Epstein.  Assistant  General 
Counsel,  at  202/619-6981,  and  the  address  is  Room 
700.  U.S.  Information  Agency.  301  4th  Street.  SW.. 
Washington,  DC  20547-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previousty 
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Register.  Agerx^  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


EHVIRONMENTAL  PROTECTKM 
AGENCY 


40CFRPart81 


(CO001-001Sa;  FRL-6700-3] 

Ctoan  Air  Act  Approval  and 
Promulgation  of  Stata  implemantation 
Plan;  Colorado;  Prevention  of 
Significant  Deterioration;  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes 

Correction 

In  rule  document  97-7096  beginning 
on  page  13332  in  the  issue  of  Thursday. 
March  20, 1997.  make  the  following 
corrections: 

181.306    [Corractad] 

1.  On  page  13336.  in  column  3.  in 
§81.306,  in  the  table,  the  date  in  entries 
"AQCR  10  and  AQCR  11"  should  read 
"11/15/90". 


2.  On  page  13337,  in  column  1,  in  the 
same  table,  the  date  in  entry  "AQCR  13" 
should  read  "11/15/90". 

■LUNQ  cow  1M»«1« 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  809] 

Public  Health  Conference  Support 
Grant  Program 

Correction 

In  notice  document  97-10967 
beginning  on  page  23246  in  the  issue  of 
Tuesday.  April  29.  1997,  make  the 
following  correction: 

On  page  23250.  in  the  first  coliunn, 
imder  B.  Application,  the  second 
paragraph  should  read  as  follows: 

Application  Due  Dates: 

January  12, 1998 

JuneA.  1998 

Earliest  Possible  Award  Date: 

March  1, 1998 

July  30. 1998 

BILLMGCOM  IStMIH) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  187 

[Docket  No.  28860;  Amendment  No.  187- 
7] 

RIN  2120-AG17 

Fees  for  Air  Traffic  Services  for  Certain 
Flights  Through  U.S.-Controlled 
Airspace 

Correction 

In  rule  document  97-6980  beginning 
on  page  13496  in  the  issue  of  Thiu^day, 
March  20, 1997  make  the  following 
corrections: 

1.  On  page  13498,  in  the  second 
coliunn,  in  the  11th  line,  insert  close 
quotes  after  the  asterisks.  And  in  the 
same  column,  in  the  second  full 
paragraph,  in  the  14th  line  from  the  end, 
"hands"  should  read  "hand.". 

2.  On  page  13499,  in  the  first  column, 
second  full  paragraph  in  the  first  Une, 
"Contined"  should  read  "Continued". 

Appendix  B  [Corrected) 

3.  On  page  13503.  in  the  third 
coliunn,  in  paragraph  (e)(4).  in  the 
seventh  line  "GATR  '  is  corrected  to 
read  "GAPR".  And  in  the  same  column 
in  paragraph  (f)(1),  in  the  fourth  line 
'its"  should  read  "is". 
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Presidential  Documents 


Praclamatios  8996  of  Mvjr  1*  1997 
Older  Americans  Months  1997 


By  Ab  VreaidmA  ofHie  Unted  StiBie»ii# 

A  ntKlamotioB. 

Each  year  we  set-aatto.  the  moafli  ^f  M^  as  a  ^Mcial  time  to  pay  tribute 
to  older  Amencans  and  to  acbiowledge  their  many  rnntrihatiofw  to  our 
national  life.  For  the  better  part  of  this  century,  through  tough  times  and 
good  times,  these  Americans  have  raised  femilies,  strengthMied  our  economy, 
defended  our  Nation,  and  reaffirmed  our  deepest  values.  All  of  us  who 
are  heirs  to  tiieir  service  and  sacrifice  owe  them  a  profound  debt  of  gratitude. 

The  theme  of  this  year's  observance.  "Caregivixig:  Compassion  in  Action." 
reminds  us  of  one  of  the  most  important  wajrs  in  which  we  can  repay 
that  debt  Each  day  across  America,  some  22  million  caregivers  and  volun- 
teers dedicate  themselves  to  improving  the  quality  of  life  for  older  family 
members,  friends,  and  neighbors.  By  providing  personal  care,  housekeeping, 
transportation,  and  innumerable  other  services  and  asnstance,  these 
caregivers  enable  many  older  Americans  to  remain  in  their  own  homes 
and  commimities.  maintaining  a  precious  measure  of  dignity  and  independ- 
ence. 

As  America's  population  of  older  Americans  continues  to  grow  in  number, 
we  will  have  an  even  greater  need  to  call  on  the  skills  and  compassion 
of  caregivers.  In  keeping  with  the  spirit  of  service  that  is  sweeping  across 
our  Nation  today.  I  ask&at  all  Americans— every  day,  but  especially  during 
Older  Americans  Month— teach  out  to  an  older  person  in  need,  sharing 
.  time,  talents,  and  attention  with  someone  who  has  aheady  shared  so  much 
with  us.  By  putting  our  compassion  in  action  to  serve  our  older  citizens, 
we  can  build  a  more  promising  future  for  all  our  people. 
Older  Americans  deserve  our  respect  and  support  for  they  have  worked 
diligently  in  so  many  ways  to  enrich  and  preserve  the  way  of  life  we 
all  enjoy.  Our  senior  citizens  have  woven  the  febric  of  our  Nation  to  exemplify 
the  values  and  beliefs  that  have  made  oiu  coimtry  great 
NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  1997  as  Older 
Americans  Month..  I  call  upon  Government  officials,  businesses,  commumties. 
volunteers,  educators,  and  aU  the  people  of  the  United  States  to  honor 
our  older  Americans  and  acknowledge  the  important  contributions  made 
by  their  car^vers.  this  month  and  throughout  the  year. 
IN  WITNESS.  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
May,  in  the  year  of.  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two -hundred 
and  twenty-first 


\y^vjji§jj^^ythj^^ 


[FR  Doc.  97-11819 
FUad  5-2-47;  10:56  am] 
BiUii^  code  319S-01-P 
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Proclamation  6M7  of  May  1,  1997 
Loyahy  Day,  1997 

By  tbe  President  of  the  Unitad  States  of  America 

A  Proclamation 

Eack  ]rear.  Americans  dedicate  the  first  day  of  May  to  formally  acknowledge 
our  lore  for  this  great  land  and  our  loyalty  to  the  principles  of  freedom 
and  equality  on  which  our  Nation  was  founded.  This  love  and  loyalty 
cannot  be  mandated  or  legislated;  rather^  these  traits  spring  freely  from 
our  hearts  and  minds. 

Looking  back  across  the  centuries,  we  recognize  that  eadi  generation  of 
Americans  has  been  called  upon  to  express  its  love  and  loyalty  in  a  unique 
way.  Our  founders,  defying  the  forces  of  tyranny,  solemnly  pledged  their 
lives  and  futures  to  defend  the  new  Nation  they  had  created,  a  Nation 
bom  of  reverence  few  hiunan  rights  and  the  principle  of  self-  determination. 
Less  than  a  century  later,  another  generation  of  Americans  spilled  its  blood 
to  preserve  the  unity  of  our  Nati(m  and  to  misure  that  AoMrica  lived  up 
to  its  ideals  of  finedom,  justice,  and  equality. 

The  challenges  of  our  own  century  have  called  for  an  extraordinary  measure 
of  devotion  from  millions  of  our  citizens.  Through  two  devastating  world 
wars  and  the  decades  of  the  Clold  War,  Americans  laid  down  their  lives 
for  love  of  coimtry  and  to  defend  democracy,  advance  human  rights,  and 
oppose  the  specter  of  oppression. 

Today  we  are  blessed  to  be  living  in  a  time  of  unprecedented  peace  and 
possibility,  when  the  ideals  of  democracy  and  human  dignity  so  eloquently 
articulated  by  our  foimders  have  been  widely  embraced  by  nations  in  our 
own  hemisphere  and  around  the  world.  But  we  have  fresh  opportunities 
to  prove  our  love  and  loyalty  to  America.  The  challenge  for  our  generation 
is  to  realize  the  promise  of  our  Nation:  to  be  a  strong  and  steady  influence 
for  peace  and  freedom  across  the  globe;  to  be  a  powerful  voice  for  human 
lights  wherever  they  are  silenced;  to  live  up  to  Amoica's  promise  of  justice, 
equality,  and  opportunity  by  ensuring  that  all  of  our  people  have  the  tools 
and  encouragement  they  need  to  meet  their  God-given  potential. 

The  Congress,  by  Public  Law  85-529,  has  designated  May  1  of  each  year 
as  "Loyalty  Day."  Let  us.  on  this  day,  remember  the  contributfons  of  the 
many  courageous  Americans  who  have  gone  before  us,  and  let  us  ke^ 
feith  with  them  by  reaffirming  our  love  for  and  loyalty  to  this  Nation 
they  sustained  with  their  service  and  sacrifice. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1,  1997,  as  Loyalty  Day.  I  urge  all 
Americans  to  recall,  on  this  day,  the  valor  and  selflessness  of  all  those 
who  made  this  Nation  so  worthy  of  our  love  and  loyalty.  I  call  upon 
Government  officials  to  display  the  flag  of  the  United  States  and  to  participate 
in  patriotic  activities  in  support  of  this  national  observance. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  tweaty-fixsL 


lXjijU,XlUtA^'lWk*4r*U% 


(FR  Doe.  tr-llSW 
FUed  5-2-»r;  10:55  am] 
Kllii«  cod*  319S-OL-4> 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanoe. 

RULES  GOING  INTO 
EFFECT  MAY  5,  1997 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Poultry  products  inspection; 
fecal  contamination; 
finished  standards: 
put)lished  2-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  fuel  and  fuel 
additives: 
Reformulated  gasoline  and 

anti-dumping  programs; 

individual  refinery  baseline 

adjustments;  put>lished  3- 

4-97 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  published  5-5-97 
Missouri;  published  3-5-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  senrices: 
Telecommunications  Act  of 
1996;  Implementation — 

Telemessaging.  electronic 
publishing,  and  alarm 
monitoring  services; 
interpretation;  put>lished 
4-4-97 

Radio  stations;  table  of 
assignments: 

Nevada;  published  3-25-97 
Virginia;  published  3-25-97 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
vvaivers — 

Power  circuit  breakers, 
current  and  potential 
transformers, 
autotransformers,  and 
surge  arresters; 
published  5-6-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  Security  Independence 
and  Program  Improvements 
Act  of  1994;  implen)entation: 
Tort  daims  against 

Government;  published  5- 

6«7 


STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 

Machine  readat)le 
rxMiimmigrant  visas; 
issuing  procedures 
updated;  put>iished  5-547 

Validity  of  visa;  permanent 
residents  of  a  foreign 
country  and  aliens 
granted  refugee  status  in 
that  foreign  country; 
reciprocity  mles;  published 
5-5-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

AlliedSignal  Inc.;  published 
3-6-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administralion 

Fuel  economy  standards: 
Light  trucks;  1999  nwdel 
yean  published  4-3-97 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  bonds: 
Duty-free  stores;  use  of 
records  generated  and 
mairrtained  t>y  warefrause 
proprietors  and  importers 
instead  of  speciaily 
prepared  Customs  forms; 
published  4-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Honey  research,  promotion, 
and  consumer  information 
order;  comments  due  by  5- 
6-97;  published  3-7-97 
Mittc  mariceting  orders: 
Eastern  Colorado: 
comments  due  t>y  5-8-97; 
published  4-8-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  t>y  5-6- 
97;  published  3-6-97 
Ptant-related  quarantine, 
domestic: 


Asian  longhomed  beetle; 
comments  due  by  6-6-97: 
put)lished  3-7-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Popcorn;  comments  due  by 
5-9-97;  pubKshed  4-9-97 

AGRICULTURE 
DEPARTMBIT 

Rural  Businsss-CoopsraUvs 
Service 

Grants: 

Rural  venture  capital 
^  demonstration  program; 

comments  due  by  5-9-97; 

put)lished  4-9-97 

AGRICULTURE 

DEPARTMENT 

Rural  Telephone  Bank 

Loan  policies: 
Telecommunications  loan 
program;  policies,  types, 
and  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servteo 

Telephone  loans: 

Telecommunications  loan 
program;  polities,  types, 
and  requirements; 
comments  due  by  5-6-97; 
published  3-7-97 

COMMERCE  DEPARTMENT 

NatkMial  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Aiastca;  fisheries  of 
Exclusive  Economic 
Zone — 

Aleutian  Islands  shortraker 
and  rougheye  rockfish; 
comments  due  by  5-6- 
97;  published  4-25-97 
Pacifk:  cod;  comments 
due  by  5-5-97; 
published  4-18-97 
Magnuson  Act  provisk>ns 
and  Northeastern  United 
States  fisheries — 
Experimental  fishing 
permit  applicatkxts: 
comments  due  by  5-9- 
97;  published  4-24-97 
Northeastern  United  States 
fisheries- 
Summer  flounder,  etc.; 
comments  due  by  5-8- 
97;  published  4-8-97 
West  Coast  States  and 
Western  Pacific 
fisheiiee— 

Ocean  salmon  off  coasts 
of  Washington,  Oregon, 


and  California: 
comments  due  by  5-9- 
97;  published  4-24-97 

PacJtic  CoasX  groundfish; 
comments  due  by  5-5- 
97;  published  3-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Bankmptcy: 
Chicago  Board  of  Trade- 
London  International 
Fmanctal  Futures  and 
Optx>ns  Exchange  Trading 
Link;  distributon  of 
customer  property  related 
to  trading;  comments  due 
by  5-7-97;  published  4-22- 
97 

DEFENSE  DEPARTMBfT 

Acquisitkxi  reguiatkxis: 
Earned  vakje  management 
systems;  comments  due 
by  5-5-97;  published  3-5- 
97 

ENERGY  DEPARTMENT 
Energy  Effictoncy  and 
Renswabto  Ensrgy  Office 

Consumer  products;  energy 
oonservatwn  program: 
Certification  requirements 
and  test  procedures — 
Plumbing  products  and 
residential  appliances; 
comments  due  t>y  5-6- 
97;  published  2-20-97 
Refrigerators  and 
refrigerator-freezers, 
extemaHy  vented;  test 
procedures:  comments 
due  by  5-8-97;  published 
4-8-97 

BIVIRONMBfTAL 
PROTECTION  AGENCY 

Air  programs: 

Locomotives  and  locomotive 

engines;  emission 
.    standards;  hearing; 

comments  due  by  5-8-97; 

published  4-1 6-97 
Air  quality  imptementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Illinois:  comments  due  by  5- 

8-97;  published  4-8-97 
Indiana;  comments  due  by 

5-5-97;  published  4-3-97 
Minnesota;  comments  due 

by  5-9-97;  published  4-9- 

97 

New  Hampshire:  comments 
due  by  5-9-97;  published 
4-9-97 

Utah;  comments  due  by  5- 
9-97;  published  4-9-97 

Vermont;  comments  due  t>y 
5-9-97;  published  4-9-97 

Clean  Air  Act: 

Federal  operating  permits 
program;  Indian  country 
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poticy;  comments  due  by 
5-5-97;  published  3-21-97 
State  operating  pemiits 
programs — 

Arizona:  comments  due 
by  5^97;  published  4- 
4-97 
Hazardous  waste: 
Characteristic  metal  wastes; 
treatment  standards 
(Phase  IV);  data 
availability;  comments  due 
by  5-8-97;  published  4-8- 
97 

EQUAL  EMPLOYMENT 
OPPORTUNmr  COMMTOgiON 

Employment  discrimination: 
Age  Discrimination  in 
Employment  Act — 
Rights  and  claims 
waivers;  comments  due 
by  5-9-97;  published  3- 
10-97 

FEDERAL 

COMMUMCA-nONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Fixed-satellite,  fixed, 
mobile,  and  government 
operations;  spectrum 
allocation;  comments 
due  by  5-5-97; 
published  4-4-97 
Radio  services,  special: 
Amateur  sennces— 
Spread  spectrum 
communication 
technologies;  greater 
use;  comments  due  t>y 
5-5-97;  published  3-19- 
97 
Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

5-5-97;  published  3-21-97 
Texas;  comments  due  by  S- 

5-97;  published  3-25-97 
Wisconsin;  comments  due 
by  5-5-97;  published  3-21- 
97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  t>ank 
system: 
Housing  finarx^e  and 

community  investment; 

mission  achievement; 

comments  due  by  5-9-97; 

published  4-9-97 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 


Home  entertainment 
products;  power  output 
claims  for  amplifiers; 
comments  due  by  5-7-97; 
published  4-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdministnNton 
Chlorofluorocaiton  propellants 
in  self-pressurized 
containers;  current  usage 
determined  to  be  no  longer 
essential;  comments  due  by 
5-5-97;  published  3-6-97 
Human  drugs: 
Current  good  manufacturing 
practice- 
Dietary  supplements  and 
dietary  supplment 
ingredients;  comments 
due  by  5-7-97; 
published  2-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Indirect  cost  appeals;  informal 
grant  appeals  procedure; 
CFR  part  removed; 
comments  due  by  5-5-97; 
published  3-5-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8)— 
Leasing  to  relatives; 
restrictions;  comments 
due  by  5-9-97; 
published  3-10-97 

INTERIOR  DEPARTMENT 
Land  Managemani  Bureau 

Federal  regulatory  review: 
Coal  management; 
comments  due  by  5-9-97; 
published  4-9-97 
Delegation  of  authority, 
cooperative  agreements 
and  contracts  for  oil  and 
gas  inspections; 
comments  due  by  5-9-97; 
published  4-9-97 
INTERIOR  DEPARTMENT 
Fish  and  Wlldllf*  Service 
Er)dar)gered  and  ttireatened 
species: 

Desert  bighom  sheep; 
Peninsular  Ranges 
population;  comments  due 
by  5-7-97;  published  4-7- 
97 
Endangered  Species 
Convention: 


Appernjices  and 
amerxlments;  comments 
due  t>y  5-9-97;  published 
4-17-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Sarvica 

Royalty  management 
Reporting  and  paying 

royalties  on  gas  standards 

arxj  gas  analysis  report; 

comments  due  by  5-5-97; 

published  4-4-97 

INTERIOR  DEPARTMENT 
Surtaca  Mining  Radamalion 
and  Enforcement  Offica 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Montana;  comments  due  by 
5-7-97;  published  4-7-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvica 

Nonimmigrant  classes: 
Nurses  (H-1A  category); 
extension  of  auttK>rized 
period  of  stay  In  U.S.; 
processing  procedures; 
comments  due  by  5-6-97; 
published  3-7-97 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

General  management  policy: 
Searching  and  detaining  or 
arrestir>g  persons  other 
ttian  inmates;  comments 
due  by  5-5-97;  published 
3-5-97 
Inmate  control,  custody,  care, 
etc.: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-5-97;  published 
3-5-97 

NUCLEAR  REGULATORY 
COMMISSION 

Plants  and  materials;  physical 

protection: 

Nuclear  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  internal 
threat;  comments  due  t>y 
5-6-97;  published  2-20-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employntent 
Reduction  in  force — 
Initial  retirement  eligibility 
establishment  arxl 


health  berwTits 
continuance;  annual 
leave  use;  comments 
due  by  5-9-97; 
published  3-10-97 

POSTAL  SERVICE 

International  Mail  Manual: 

Global  package  link  (GPL) 
service — 

Implementation;  comments 
due  by  5-9-97; 
published  4-9-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawtxidge  operations: 

Louisiana;  corrtments  due  by 
5-5-97;  published  4-4-97 

Ports  and  waterways  safety: 

Port  Everglades,  FL;  safety 
zone;  comments  due  by 
5-5-97;  published  3-7-97 

Regattas  and  marine  parades: 

Fort  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-7-97;  put)lished 
4-7-97 

TRANSPORTATION 
DEPARTMENT 

Ecorvxnic  regulations: 

International  passenger 
tariff-filing  requirements; 
exemption;  comments  due 
by  5-9-97;  published  3-10- 
97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airtxjs;  comments  due  t>y  5- 
5-97;  published  3-26-97 

Airtxjs  Industrie;  comments 
due  by  5-5-97;  published 
3-26-97 

Boeing;  comments  due  by 
5-5-97;  published  3-4-97 

Domier;  comments  due  by 
5-5-97;  published  3-26-97 

Gulfstream  American 
(Frakes  Aviation); 
comments  due  by  5-5-97; 
published  3-26-97 

Lockheed;  comments  due 
by  5-5-97;  published  3-26- 
97 

Pilatus  Britter>-Nonnan  Ud.; 
comments  due  by  5-5-97; 
published  3-3-97 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  use*  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  pubRb's  role  in  the  development  of 
regulations. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  eleiDent$.of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  speciQc  agency  regulations. 


Long  Beach,  CA 

WHEN:  May  20,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

Confeience  Room  3470 

Loqg  Beach,  CA  90802 

San  Francisco,  CA 

WHEN:  May  21,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

WHEN:  May  23.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage,  AK  99Sl3 
RESERVATIONS:  For  Long  Beach,  San  Francisco,  and 

Anchorage  workshops  please  call  Federal 

Information  Center 

1-800-688-9889  x  0 
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CFR  CHECKUST 


This  checkKst,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whch  is  now  available  tor  sale  at  the  Government  Printing 

Office. 

A  "•"  pr«c«dM  each  entry  ttwl  to  now  availabto  on-Hna  through 

tlw  Qovwnmant  Printing  Offlco'a  GPO  .Access  aervteo  K  Mtp-JI 

www.accMs.gpagov/nanfcfr.  For  Intarmalion  about  GPO  Access 

caH  1-888-293-649e  (loll  frw). 

A  checklist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtich  is  revised  monthly. 

The  annual  rate  tor  subscriptkxi  to  all  revised  volumes  is  $951.00 

domestK.  $237.75  additkxial  kx  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  PHteixjrgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (20^ 

512-1800  from  8:00  a.m.  to  *M  p.m.  eastem  time,  or  FAX  your 

charge  onters  to  (208)  512-22S0. 

TM*  Stock  NuMfiiMr  PriM      RMWonlMa 

•1.  2  (2  Bosetvwl) (86W)32-00001-»> $5JJ0       Fab.  I,  1997 

#9  (1996  Complainn 
and  Ports  100  and 
101) ..- 


(869-032-00002-6) TOJOO 

•4  (869-032-00003-4) 7.00 

•1-499  (86W)32-0004-2)  34J)0 

•700-1 199 „ (869^)324)0005-1) 26J0 

•1200-End.  6  (6 

.  (869-032-00006-9)  —  33J10 


71 

•0-26  '. (869-032-00007-7) 26w00 

•27-52  (86W»32-00006-5) 30J)0 

•63-209 (86^4)284)001 1-8) 1 7.00 

•210-299 (869-0324J0010-7) 44A) 

•300-^99 (869-032-0001 1-6) 22.00 

•40IK699 (86^4)32-00012-3) 28i)0 

'•70(^499 (869-0324)0013-1) 31  J)0 

900^999 (8694)324)00144)) 40JJ0 

•1000-1199  (8694)324)0015-8) 4&JBD 

•1200-1499  .„ (86^0324)0016-6) 33A) 

1500-1899 (8694)2»4)001»^) 4)J)0 

•1900-1939  (8694)324)0018-2)  —  \9J0O 

•1940-1949  -(8694)3241001^1)....  40J)0 

••1950-1999 (86^4)324)0020^  —  42J)0 

••2000-End  (86^4)324)0021-2)  —  20J)0 


•• (86^032410022-1) . 

•  Pats: 

•1-199  (8694)324)0023-9) 

•200-€nd (8694)324B024-7) 


101 

•0-50  „ (8694)284)0027-4) 3000 

•51-199 (8694)324)00260) 31  J)0 

200^99 (8694)284)0029-1) SJOO 

40(M99 (86^4)284)0030-4) 21 « 

500-End  (8694)284)0031-2) UXIO 

•11  (8694)324)0029-8) 2000 

12PW1S: 

••1-199 (86^4)32410030-1) 16.00 

•200-219 (8694)324)003141) TOJOO 

••220-299 (8694)324)0032-8) UJOO 

••300-499 (869-0324)0033-6) 27  JO 

•500-599 (86^0324)0034-4) 24.00 

•600-€nd (8694)284100384)) 31 .00 

•13  (8694)324)0036-1) HJOO 


'Jan.  1,1997 
Jan.  1,1997 

Jan.  1, 1997 
Jan.  1, 1997 

Jon.  I.  1997 

Jan.  1. 1997 
Jan.  1. 1997 
Jan.  1, 1996 
Jan.  Ir  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1. 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,1996 
Jon.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  I,  1997 


3000       Jan.  1, 1997 


39110 
3100 


Stock  Nufflbar 


TMe 
14 

1-59  (8694)28-00040-1) 34.00 

60-139 (8690284)00414)) 30.00 

•140-199 (86W)2»410042-8) 13.00 

200-1 199 (8694)28410043-6) 23.00 

•1200-€nd (8694)324)0041-7) 21.00 

15  Part*: 

0-299  (869-0324)0042-5) 21J10 

300-799 ™.  (8694)284)0046-1) 26.00 

.  •800-€nd (86W)324)004*-1) 22.00 

16  Parts: 

0-149  (8694)28410048-7) 6i0 

150J999 (8694)28410049-5) 19J)0 

•1000-End (8694)28410050^ 26.00 


Price      RavistonDala 


171 

1-199  (8694)28410052-5) 21.00 

200-239 (8694)28410053-3) 25.00 

240-€nd  (8694)284)0054-1) 31 «) 


181 

1-149  (8694)28-000554)) 17J)0 

150-279 (86W)28410056-8) 12J)0 

280099 (8694)28410057-6) MM 

400-End  (86W)2841005*-4) USJO 


(8694)284)0059-2) 26i)0 

(8694)28410060-6) 23.00 

(86W)284)0061-4) 12.00 


191 

1-140  .... 
141-199 
200-End 

20Parts: 

1-399  (86W)284)0062-2) 20O0 

•400^499 (8694)28410063-1) 35D0 

SOO-End  (86W)28-00064-9) 32.00 


21 

•1^99  _ (8694)28410065-7) 16.00 

•100-169 (8694)28410066-5) 22il0 

•170-199 (8694)28410067-3) 29J» 

•20O-299 (8694)26O006»-1) 7.00 

•30O499 (86WX284100694)> 5O00 

•500O99 (8694)28410070-3) 28.00 

•600-799 (8694)28410071-1)  „....  8.50 

•800-1299 (8694)284100724)) 30.00 

•1300-End (86^0284)0073-8) 14.00 

22  Parts: 

1-299  (8694)2000074-6) 36il0 

300-End  (8694)284)0075-4) ZLOO 


23 (86W)28-00076-2) ......  21  JO 

0-199  (86W)26O0077-l) 3000 

200-219 (8694)284)007*^ 14J0 

220499 (8694)284)0079-7) MJOO 

500-699 (869-0284)0080-1) 14J10 

700-899 (8694)28410081-9) 13J)0 

900-1699 -.  (86W)28410082-7) 21.00 

1700-End (8694)28410083-5) 14J10 

S;  ,;  1997        2S (8694)28410084-3) 32J10 

28Parls: 

Jw.  1,  1996        §§  1.O1-1.60 (8694)284100e&-l) 21.00 

Jan.  1.  1997        §§  1.61-1.169 (86W)284)00864)) 34J)0 

Jai.  1,  1996        §§1.170-1.300 (8694)284)0087-8) 24J0 

Jan.  1,  1996        §§  1  JOl-1.400 (8694)28410088-6) MSO 

Jan.  1.  1996        §§  1.401-1.410  ._ (8694)28410089-4) 31J)0 

Inn  I  1007        §§1441-1ifl0 (869028000908)  22J10 

•                §§1.501-1.640 (8694)284)0091-6) 21.00 

§§1.641-1.850 (8694)2800092-4) 25J)0 

Jan.  1,  1997        §§  1  J51-1.907  ..„ (86W)28-00093-2) 26O0 

Jan.  1.  1997        §4 1.908-1.1000 (8694)28410094-1) 26.00 

Jon-  '.  W^        §1 1.1001-1.1400 (8694)284)0095-9) 26.00 

■5"-   •  IJH        §§  1.1401-&K1  (8694)28410096-7) 35i)0 

■S!     •   SI        a-» (86W)264)0097-5) 28.00 

Jon  >.  "'*        30.^  (8694)284)0098-3) !*  20O0 

Jan.  1,  1997        40-49  (8694)284)0099-1) 13J0 


Jan.  1, 1996 
Jan.  1. 1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,  1997 

Jan.  1.  1997 
Jan.  1, 1996 
Jan.  1,  1997 

Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1, 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1. 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,1996 

Apr.  1,  1996 

May  1.1996 
May  1,1996 
May  1. 1996 
May  1,1996 
May  1, 1996 
May  1,1996 
May  1, 1996 

May  1,^996 

Apr.  1, 1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 


TMo 

50-299 (8694)28410100-9) 

30O499 (8694)284)0101-7) 

500-599 (8694)284)0102-«) 

600-€nd  (86^0284)01030) 

27  Parts: 

1-199  (869-028O0104-1) 

20OCnd  (8694)284)01054D MM 


]4M 

2iM 

6M 

tM 


1-42  (86^4)284)0)06-8) 3SM 

43-snd (86902800)07-6)  3000 


2O00 


0-99 (869-0284nM8-4) 26X10 

100^499 ~ (8694)2000109-2) \2M 

S0O«99 (869-0284)0110-6) .. 

900-1899 (86H)284)0111-4) .. 

1900-19K)  (f§  1900  to 

19)0.999) (8694)284)0112-2) .. 

1910(H191O1000to 

and) (8694)284)01 13-1) 27  M 

191 1-1925 (8694)284)01 14-9) ......     \9M 

1926 (8694)284)01 15-7) 3000 

1927-End (W4)28-tt1  M-5) 38JM 


Apr. 

Apr. 

*Apr. 

Apr. 

Apr. 
Apr. 

July 

July 
July 
July 
Ji^ 


43jOO       July 


July 
J«*y 


1-199  0690284)01 17-3) 33j00 

TM-tm (8694)284)0118-1) ~26j0O 

700-End  (8694)280011^0) »M 

31  Parts: 

0-199 (8694)284)0120-3) 20i» 

200-End  (8694)284)0121-1) 33A) 

82  Parts: 

1-39.  Vol.  I _„ „...  MM 

1-39.  Vd.  N „ \9M 

1-39,  Vbl.  Ill 18in 

1-190  (8694)264)01224)) 42A) 

191-399 (86»O264)0123-6) SOM 

400-629 „ (8694)284)0124-6) MM 

630499 (8694)284)012S-« 14A) 

700-799 (86^0284)0126-2) 28J0 

800-€nd  (8694)2800127-1) 28jOO 

33  Parts: 

1-124  (8694)28410128-9) 26i)0 

125-199 „ (8694)26410129-7) 36A) 

200-End  (8694064)0130-1) 32il0 


1-299  (8694)2000131-^ 27  JO 

300-399 (8694)264)0132-7) 27  JO 

400-End  (8694)26410133-5) 46J0 

36 (8694)264)01340) ......     15J0 

38  Parts 

1-199  (8694)284)0135-1) 20JO 

200-End  (8694)264101364)) 

37 ™.. 


38  Parts: 

0-17  „....(869O20O0138-6) 34J0 

16-End (8694)2000139-4) 38J0 

38 „ (8694)284)0140-8) .. 


23J0 

40Parts: 

•1-51  (8694)2800141-6) 50J0 

•52 (8694)2800142-4) 5)  JO 

•53-59  - (86^0284)0143-2) 14J0 

60  „ (86902800144-1)  47  JO 

•61-71  (8694)264)0145-9) 47  JO 

•72-80  - (8694)284)0146-7) 34J0 

•61-85  (8694)284)0147-5) 31  JO 

86  (86W)284)0148O) 46J0 

•67-135 (8694)264)0149^1) 35J0 

•136-149 (6694)284)0)50-5) 35.00 

•150-189 (8694)284)01510) 33J0 

•190-259 (8694)284)0152-1) 22J0 


July 

J«iy 

'July 

2J«iy 

'July 

A<y 

July 

»July 

July 

Jiiy 

Ji^ 
*^ 

July 

July 
July 


.  (8694)264)0137-8) 24J0        July 


July 
July 

Jiiy 

July 
July 
July 
July 
July 
J«iy 
JJy 
July 
July 

July 


1996 
1996 
1990 
1996 

1996 
1996 

1996 
1996 

1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 

1984 
1984 
1984 
1996 
1996 
1996 
1991 
1996 
1996 

1996 
1996 
1996 

Itto 
1996 
1996 

1996 

1996 
1996 

1996 

1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


TISo 

•260-299 (86^0284)0153-0) 53J0 

•300-399 (8694)26410154-8) .._..  28J0 

•400-424 (8694)2800155-6) 33J0 

•425-699 (8694)284)0156^ 38J0 

•700-789 (8694)26410157-2) 33J0 

•790-End (86902800158-7) )9J0 

41  Chaplsrs: 

1, 1-1  lo  1-10 13J0 

1 , 1-1 1  to  AppwKfx,  2  (2  Rsseivad) 13J0 

y6 14J0 

8  mi 

9 ,,,'    ,,  ,    IJ4J0 

M>-17  ,;    ,, 9jo 

18, VoLI. Poite H5  Z..Z. L...  13J0 

18,  VoL  I,  Parts  ^19  . ................„...........«;„....  13J0 

18.  Vol.  M,  Parts  20-62 13JI0 

19^100 13J0 

1-100  (869412800159^ 12J0 

101 (869O20O0160-2) 36J0 

102-200 0694)2800161-1) 17J0 

201-€nd  : (B6l'O28O0162-9) I7J0 

42Psrto: 

•1-399  (8694)2000163-7) 32J0 

•40O429 ._„ (86902800164^) 34J0 

•430«id (8690284)01650) 44J0 


431 

•1^999  (869O28O0166-1) 30J0 

•lOOD-snd  (8694)264)01674)) 45J0 


•1-199  (869O284)0t69« 28J0 

•200499 (869028001 704B 14J0 

•600-1 199 (8694)»-00171-8) 30J0 

•1200-End (8690264)0172-6) 36J0 


•1-40  (8690284)0173-4) 26  JO 

•41-69  (869O2OO0174-2) 21  JO 


•70-89  (8690284)0175-1) 

•98-139 (86902000176-9) 

•140-156 (869028001 77-7) 

•156-165 (86902000178-5) 

•166-199 (869020001790) 

•200-499 (86902000180-7) 


11J0 
26J0 
15J0 
20J0 
22J0 
21J0 


•600-End (B69O28O0181-5) 1 7  JO 


35J0 
26J0 
18J0 
33J0 


471 

•0-19  (869O2OO0182-3) 

•20-39  (86902000183-3) 

•40-69  (869020001840) 

•70-79  (869O28O0185-8) 


•80'frtd 


.  (869O2OO0166-6) 39J0 


•1  (Parts  1-51)  (869O20O0187-4) 45J0 

•1  (Parts  52-99)  (869O2OO0188-2) 29J0 

•2  (Parts  201-251) (869O2OO0189-1) 22J0 

•2  (Parts  252-299) (869028001904) 16J0 

•3-6 (86902000191-2) 30J0 

•7-14 (86902000192-1) 29J0 

•15-26  (86902800193-9) 36J0 

•29-End (869O2OO0194-7) 25J0 


•1-99  :: (86902000195-5) 32J0 

•100-185 (8690284)01960) SOJO 

•186-199 (8694)284)0197-1) 14J0 

•200-399 (86902000196-0) 39J0 

•400-999 (86902000199-8) 49J0 

•1000-1 199 (86902000200-5) 23J0 

•1200-End (8694)26410201-3) 15J0 


Juiyl 
Julyl 
Jufyl 
Julyl 
Jiiyi 
Julyl 

>July  1 

3July1 
3Julyl 
>July1 
*Julyl 
>July1 
>JMly  1 

'Juiyl 
3July1 
Julyl 
J»iyl 
J»iyl 
J«<yi 

Oct.  I 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


(8690264)0168-8) 31  JO       Oct.  I 


SOI 
•1-199  ... 
•200-599 


.  (86902800202-1) 34J0 

.  (8690284102030) 22J0 


Oct.  1 

•Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  I 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  I 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


1996 
1996 
1996 
1996 
1996 
1996 

1984 
1984 
1984 
1984 


1984 
1984 
1984 
1984 
1984 
1984 
1996 
1996 
1996 
1996 

1996 
1996 
19*6 

1996 
1996 

1996 

1996 
1995 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 


UMI 


VUl 
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TIM*  StockNumbar 

MOO^nd  ..- (8tf-02MB204-«) 26A) 

cnmdM  and  FiTKfngs 
Aids (86WB»-flG06»-7) 35.00 

9SUI0 


Oct.  1, 1996 

Jan.  1, 1996 
1997 


247» 

ijoa 

2bAJA 
2A400 


1997 
1997 
199» 
199S 


ConvM*  1997CWier. — 

Mtotoictw  CfVEdWon: 
SUbtciipNoatnwIedxsisnedD  .. 
■luNidual  copM&  ...**......,.....«...» 

CornpWv  sat  (on»-limr  moing^ 
CofnpMtMt  (one  inw.maSn^ 

'l»caMi»li»^><iaB—Miiiiiniti<m  Wi  w*ww 
Oo>irfb«  irtofcwd  atffpwiiian»«  ■«■■■■  «aBO> 

*ita  ur  \,  xns  •dkB  of  33 cn^rtt  x-m 

Parik  l-W  mriuitw   (or  HvM  tut  of  l»  Mm 
intalil-af.coMuaihklttMCfltwkaMktaatfatef  JuDr  1.  V 
VwnpiitK^ 

*1ht  Ji^  I.  \nk  adHcn  of  4)-  CR  CtiQpMn  »-Wff  ccnlBir»  o  nol»  crty 
tar  Ov^ilvf  1  ta  4f  takirt^  Foi  Im  M  tut  tit  tJt*unw**nl  ngdoMnk 
m  Cft^lMv  I  to  0>i  cam0  tt»  itM«»>cri  votwnr  land  as  of  Mr  I, 


o  aoto  enty  to 


'No  uhmhAimiU  to  Mi  vduBM  wmv  pfoinulpatod  duing  Iht  potod  A|v. 
1.  19W  to  Ma.  31.  I9M.  Th»  CR  wtom  lM«d  A«rt  I.  19«a  dmM  b* 


*No  uirwndwwnte  to  Mi  vdum  ww*  piomjiQatod  during  Iht  p«tod  Aiy 
1.  1991  to  Am  sa  19Ml  nw  Cfl  v*jm  iautd  Aiy  1, 1991,  tfmid  to  ratokwd. 

*No  anmntnmti  war*  pranwlgatod  dwfeig  «t»  p«tod  Octatoi  1,  199S  to 
Stotmtm  3a  1996.  D«  CR  vcMn*  Inwd  Octatoi  1. 1995  dwuU  to  raMmd. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 


•J 


VtCM^ 


Documents 


This  unique  service  prawides  up^o-date 

Tifi        ill  it  i     I      ^.^    ^iiib'Jb    aalii     -    -*.  -' 

NHUiiiiBQon  on  rresnenQBi  posciei 
and  announoenienls.  It  contains  the 
ful  text  of  the  Presidenf  s  pubic 
^Mediee,  stalsnients,  messaoes  to 
Congraes.  news  conforoncoB,  and  other 
Proaidontial  materials  releesed  tiy  ttie 
WtiHe  House. 


Presidential 
Documents 


The  Weeldy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
■Released  during  the  preceding  week. 
Each  issue  includes  a  Tat)le  of 
Contents,  lists  of  acts  approved  by 
ttie  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  roleeaoo.  and  a  digest 
of  ottter  Presidential  activities  and 
White  House  anrwurKoments. 
Indexes  are  putriislted  quarterly. 

Published  byttwOffwe  of  the  Federal 
Register,  National  Archives  and 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order 

H'BEasy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LJ  YES, iriease  enter. 


one  year  subscriptioiis  for  the  Weekly 

Q  $80.00  Regular  Mail 


ei  ricsMCBnai 


(PD)soI 


can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  sulqect  to 
change.  International  customers  please  add  25%. 


(Company  or  penooal  name) 


(Pleaie  type  or  print) 


(Additional  addrew/attentkin  line) 


(Street  addrew) 


(aty.Sute,  Zip  code) 


(Daytime  piione  including  area  code) 


(Pufcfaaae  orderna) 


Farpriva^i 

Q  Do  not  make  my  name  availaliie  to  odier  maflen 


□  (Zheck  payable  to  SupCTintendent  of  Documents 

□  GPO  Deposit  Account        f  I    I    I    I    I  Tl  -  D 
a  VISA  a  MasterCard  I    I    I    I    Ueroiration) 

I  I  I  I  I  I  I  I Ill  i~rn 

(Authorizing  signature)  "9i 

Tkaiik  yarn  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Annoimcms  the  Latest  Editioii 


lai^aal^    m^^an    Ilk'. 


«-  a 


1992 


The 

Federal  Registen 

What  It  la 

And 

How  To  Use  It 


Announciiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guida  fbriha  Unr  of  the  Fedaral  Rq^n- 
Code  of  Fodcnl  Resnlations  Sjntaii 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  woricshop,  this  handbook  will  provide 
guidelines  for  using  the  Federai  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
onhr  !»<»»•  odr  Chmg»  fow  ord»r. 

*6173  It^^fl 

n  YES,  please  send  me  the  foUowing:  lb  fax  3^  orders  (2a2)-512-2250 


Kinm 


copiMoCnw 


.  WM  ltto«ndHow-fcU»n,«t|7j00pwcopy.  Slock  Na  089-000-00044-4 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Pfeyment: 

[~1  Check  R^le  to  the  Superintendent  (rf  Documents 
EH  GPO  Deposit  Account        I    I    I    1    M    I    l~l— I 
CH  VISA  or  MasteiCard  Account  ' 


(Company  or  Penonal  Name) 


(Please  type  or  print) 


(Additioiial  address/adentioa  line) 


(Street  address) 


n: 


(Cky,  Sitte.  ZIP  Code) 


(Credit  caid  expiratioo  dale)  Thank  you  far 

your  order! 


(D^time  piioiie  inchiding  area  code) 

(Purchaae  Order  No.) 
Mqrweaakcywi 


(Aothorizing  Signature) 


(Rev.  1-93) 


YCS    NO 

n  D 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Bat  371954.  Pittsburgh,  R\  15250-7954 


Would  you  liko 
to  know... 

if  any  ct>anges  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SmUoim  AffeclMl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  putiished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fbnn. 
Entries  indk»te  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected 
$27  per  year. 

I  wMiM  negisisr  inoex 

The  index,  covering  Itie  contents  of  the 
daily  Federal  RegiMer,  Is  issued  monthly  in 
cumulalive  form.  Entries  are  cwrfed 
primarly  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  tindmg  aid  is  included  m  each  publicalion  whict>  ksts 
federal  flegistef  page  numbers  with  the  dale  of  pubkcaton 
in  the  federal  (Register 


Superintendent  of  Documents  Sul>scription  Order  Form 


ORtar  PiooMing  CodK 
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Charge  your  ordkr. 


I — I     ■  ES,  enter  the  following  indicated  subscriptions  for 


one  yean 


r  ^  ^ 

^  ^  J 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  (List  of  CFR  Sections  Affected),  (LCJS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 

_.  Price  includes 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  addresa) 


For  prirac)^  ckack  has  i 

Q  Do  not  make  my  name  available  to  other  maiien 

Check  iMlhod  of  payHCBl: 

a  Oieck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    fTI-n 

□  VISA  □  MasterCard  I    I    I    I    I  (emiratioH) 

II I  I  I  I  I  I  I  I  i-m 


(aty,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Tkmmk  yomfor  yomr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


iNFnRMA-nON  ABOUT  THE  SUPERIfiTENDEHT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


DiiUIS^  I 


ilAf< 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

KMmwIwn  to  expect  yovivBewyaolkx  and  keep  a  food  tfaingcoiniiic.  To  keep  our  subscriptioa 

prices  down,  the  Goveniment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 

the  top  line  of  your  label  oj  jAoHfi  in  (Us  exoff^: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfMC  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


»««•■•••••«■••••••••••••••••••••••••■•••••••••/  •••••••••• 
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JJOHN  SMITH 

:212  MAIN  STREET 

:  FORBSTVILLE  MD  20747 
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JAFRDO     SMITH212J  DEC97R1 

JJOHN  SMITH 

:212  MAIN  STREET 

:  F(»BSTVILLB  MD  20747 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as'slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  referenced  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  thp  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
■gpo.gov/su_docs/ 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 

If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  reinstated. 

IbdHnfeyboraddRas:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 

DC  20402-9373. 

TbinqDiTCsboat  your  subscriplioa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 

your  conespoodence.  to  the  Superintendent  of  Documents.  Atto:  Chief,  Mail  List  Branch,  Mail 

Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  orders  new  subscriptkNi:  Please  use  the  order  form  provided  below. 


SupsrMandent  of  Documents  Subscription  (Mar  Fomi 

•5468 

[^YESf  please  enter  my  subscriptions  as  fcA>ws: 


§1%  Mflyf 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Foderal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $- 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  pareonal  nun* 


typeorprM) 


Addttlon^  addrMo/attonlion  m* 


StrMtaddTMS 


CNyi  Stale.  Zip  code 


Daytimo  phono  mcfcjding  aiM  code 


Puchata  order  number  ipftton^ 


For  privacy,  check  box  below: 

a  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

□  Check  payable  to  Superintendent  o<  Documents 

QGPODeposft Account   I    I    I    I    I    I  "n-G 

□VISA     □  MasterCard  |    |    !    |   l»)(pif«ttoo  date) 

1 1  I  I  I  I  I  i  I  I  I  I  1  I  I  1  1  im 

Vmnk  you  tor  your  oixleri 


Authorizing  aignilura 

11b:  Superintendent  of  Documents 

P.O.  Box  371964.  Pittsburgh.  PA  15250-7054 


1/97 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YJCiS,  enter  my  subscription(s)  as  follows: 


Order  ProcMSing  Coda: 

*6216 


Charge  your  order. 
It's  Easy! 


Fax  your  orders  (202)  512-2250 
Ptione  your  orders  (202)  512-1800 


.^subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $^ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

1 I  GPO  Deposit  Account         [^ 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  namc/BddmsavalafalF  to  other  malers?      [ |   | | 


1      II           1  1  1  1 

j         1                                                            tnankyoujor 

1             1        .              (Cnedit  card  expiration  da«^)                    „>!.,_  ji_Wj.-f 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  at  fisderal  Regulatioiis 

The  Cods  of  Fedsrrt  Reguialiona. 
cowiprtiing  ■ppnadraanly  200  votum— 
and  ravtMd  at  laaM  once  a  year  on  a 
(jiMrtwIy  tMsla,  is  pulilsfwd  in  24r 
inicraAclie  fbrmai  and  tfie  current 
yte^  vokimw  are  (MMad  to 


Microfiche  Subecriptioo  Prices: 
Mkral  Ragisten 

One  year  $220.00 
Six  months:  $110.00 

GMie  of  iMeral  KognUtions: 

Current  year  (as  issued):  $247.00 


Si^wrmtendeiit  of  Documents  Subscripti<Mi  Order  Form 
*5419 

I    I   YES,  enter  the  foDowing  indicated  subscriptioas  in  24x  micro&die  fonnat 

(MFFR) 


11% 


k.  ^  ^ 


Fax  year  orders  (202)  512-2250 
Vhumt  yew  orders  (202)  512-lMO 


CodeerFcdcnd 


The  total  cost  of  my  order  is  $ . 


Q  One  year  at  $220  each        Q  Six  months  at  $1 10 
(CFRM7)  □  One  year  at  $247  each 

Price  indudes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Cooyny  or  pwioiMl  aaine) 


(Fteaie  type  or  print) 


(Addiliaaal  addrcas/atteDlioo  line) 


(Street  addrea) 


(Gt);  State,  Zip  code) 


(Daytime  phooe  induding  area  code) 


(PttrdUHe  order  m.) 


Q  Do  not  make  my  name  availaliie  to  other  mailen 


□  deck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I   Tl  -  Q 
Q  VISA  Q  MasterCard  I    I    I    I    Ifemiration) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i~rn 

(Authorizmg  fi(nature)  i/s? 

ntmk  Jim  far  yomr  order! 

Mail  to:    Superintendent  (^  Documents 

P.O.  Box  3719S4.  Pittsburgh.  PA  1S2S0-79S4 
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For  information  on  briefings  in  WatUngtrai,  DC,  Long 
Beach  and  San  Francisco,  CA.  and  Anchoi^e,  AK.  see 
the  announcements  on  the  inside  cover  of  this  issue  and 
in  the  Reader  Aids> 


Now  Available  Onifaw 

Code  of  Federal  Reguladons 

via 

GPO  Access 

(Selected  VoUimes) 

Fm,  easy,  online  acxess  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  avaitaUe  via  GPO 
Access,  a  service  oi  the  United  States  Govenuneot  Priming 
Office  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
inciementally  tfarowghout  calendar  yean  1996  and  1997 
until  a  coBq)lele  set  is  avaiUrfe.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concunently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
offictal  online  editiom  authorized  by  the  Admini^rative 
Cbmmittee  cS  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  iitfonnatkm  on  GPO  Access  products, 
services  and  access  mednds.  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

ir    Phone:  toil-free:  1-888-293-6498 
ir    Email:  gpoaccessOgpo.gov 
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SUBSC3UPnONS  AND  COPIES 


Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (I  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

Tk>  rudiii  il  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

Tke  Mai  of  tks  National  Archives  and  Records  Administration 
antfaBBtkates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Fsdaral  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Rcgistar  on  GPO  Access  is  issued  under  the  authority  of  the 
Adnunistiative  Conunittee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  pafier  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  accass  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.eov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gDo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  conununications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
Cro  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess9gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-866-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 
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of  Federal  Regulations. 
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documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  regulations  which  directly  affect  them. 
There  will  l>e  no  discussion  of  specific  agency  regulations. 
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Agricultural  Marketing  Service 

RULES 

Tobacco  inspection: 

Growers;  mail  referendum,  24559-24560 
PROPOSED  RIFLES 
Milk  marketing  orders: 

Eastern  Colorado,  24610-24611 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Food  Safe^  and  Inspection  Service 

See  Forest  Service 


Aicohd,  Tobacco  and  Rrearms  Bureau 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Davis  Moimtains,  Jeff  Davis  County,  TX,  24622-24624 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Kama]  bunt  disease — 

Compensation,  24746-24753 

ReguJatory  flexibility  analysis.  24753-24766 
PROPOSED  RtlLES 

Animal  welfare: 
Marine  mammals  and  certain  other  regulated  animals; 
perimeter  fence  requirements,  24611-24614 

Army  Department 

NOTICES 
Meetings: 

Aimy  Education  Advisory  Committee,  24644-24645 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Liposomes  including  sterols  having  thiol  moieties  and 
peptides  or  proteins  including  CTL  epitopes  and 
administration  thereof,  24645 
Medical  Technology  and  Practice  Patterns  Institute,  Inc., 
24645 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act.  24635-24636 

Bonneville  Power  Administration 

NOTICES 

Records  of  decision: 
Canadian  entitlement  aUocation  extension  agreements. 
24646 

Broadcasting  Board  of  Oovemors 

NOnCES 

Meeting^;  Sunshine  Act.  24636 


Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Exposiue  to  radiation  and  other  hazardous  agents  at 
nuclear  facilities  and  other  energy-related 
industries:  research  projects,  24657-24661 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
South  Carolina,  24636 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

RULES 

Export  programs: 
Commercial  export  programs;  U.S.  Agricultural 
Commodity;  definition  revision,  24560-24561 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  24686- 
24687 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Freedom  of  Information  Act;  impl«nent^on,  24614-24619 

Defense  uepanmem 

See  Army  Department 

NOTICES 

Courts-Martial  Manual,  24640-24644 

Drug  Enforcement  Administoation  -  - 

PROPOSED  ntJLES 

Schedules  of  controlled  substances: 
Fenfluramine.  24620-24622 

Educatitwi  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  2464S- 
24646 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Safis  and  drug-free  schools  and  communities  national 
programs.  24773-24774 
Federal  activities  program — 
Safe  and  dnig-firee  schools  and  communities  national 
program,  24770-24773 
Instittitions  of  hij^er  education — 
Safe  and  drug-free  schools  and  commtmities  national 
programs,  24768-24770 

Energy  Department 

See  Bonneville  Power  Administration 

See  Fedraal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  24574-24576 
PROPOSEO  RULES 
Air  programs: 
Fuel  and  fuel  additives — 
Gasoline  produced  by  foreign  refiners;  baseline 
requirements,  24776-24795 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  24632 
NOTICES 

Environmental  statements;  availability,  etc.: 
Antarctica:  non-governmental  activities;  environmental 
lent.  24652 


Fann  Credit  Administration 

RULES 

Farm  credit  system: 
ReCnral  of  known  or  suspected  criminal  violations. 
24562-24567 


Fodaral  Aviadon  Administration 

RULES 

Airworthiness  directives: 

Ailt>U5,  24568-24570 

Boeing.  24570-24572 

British  Aerospace.  24567-24568 


Exemption  petitions:  summary  and  disposition.  24681- 

24682 
Meetings: 

RTCA.  Inc..  24682-24683 

Situational  Awareness  for  Safety  System  Requirements 
Team.  24683 


of  Investigation 

NOTWCS 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  24662-24666 

Fadaral  Communications  Commission 

RULES 

Common  carrier  services: 
Pay  telephone  reclassification  and  compensation 

provisions,  24583-24587 
Tenninal  equipment,  connection  to  basic  rate  access 
service  and  public  switched  digital  service; 
correction,  24587-24588 
Radio  services,  special: 
Fixed  microwave  services — 
EHgital  electronic  messaging  service  reallocation, 
24576-24583 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24652-24653 
Meetings;  Sunshine  Act.  24653-24654 
Privacy  Act: 

Systems  of  records.  24654-24655 
Televisions  broadcasting: 
Cable  television  systems — 
Video  programming  and  "V-chip"  technology;  industry 
proposal;  en  banc  hearing,  24655 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas:    . 

Louisiana,  24655 

Minnesota,  24655-24656 

North  Dakota,  24656 

South  Dakota,  24656 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Crown  Hydro  Co.,  24646-24647 

El  Paso  Natural  Gas  Co.,  24647 

Gas  Research  Institute,  24647 

KO  Transmission  Co.,  24647-24648 

Montana  Power  Co.,  24648 

Northwest  Pipeline  Corp.,  24648 

Teimessee  Gas  Pipeline  Co.,  24648 

Transwestem  Pipeline  Co.,  24648-24649 

Williston  Basin  Interstate  Pipeline  Co.,  24649 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24667-24668 
Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  24656-24657 
Meetings;  Sunshine  Act.  24657 
Permissible  nonbanking  activities,  24657 

Fish  and  Wlldllle  Service 

PROPOSED  RtJLES 

Endangered  and  threatened  species: 
Flat-tailed  Homed  Lizard,  24632-24633 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consumption: 
Current  good  manufacturing  practice — 
Dietary  supplements  and  dietary  supplement 
ingredients.  24619 

Food  Safety  and  Inspection  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Docket  reading  room  relocation  and  inclusion  of  Freedom 

of  Information  Act  documents  for  public  display, 

24634 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Kootenai  National  Forest,  MT,  24634-24635 
Kootenai  National  Forest,  MT;  cancellation,  24635 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed, 24649-24650 

Decisions  and  orders,  24650-24651 


Housing  and  Utban  Development  Department 

RULES 

Community  facilities: 
Church  Arson  Prevention  Act  of  1996;  implementation — 
Loan  guarantee  recovery  fund.  24573-24574 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Certain  cased  pencils  fit>m — 

China. 24636-24637  ' 

Coimtervailing  duties: 
Ferrochrome  from — 

South  Africa.  24637-24639 
Oil  country  tubular  goods  and  cold-rolled  carbon  steel 
flat  products  from — 
Argentina.  24639-24640 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Federal  Bureau  of  Investigation 

l.egal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  24666-24667 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  24668 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Coho  salmon:  Southern  Oregon/Northern  California  coast. 
24588-24609 

National  Parit  Service 

PROPOSED  RULES 
Special  regulations: 

Cape  Cod  National  ^jashore;  off-road  vehicle  use.  24624- 
24631 
NOTICES 
Enviroimiental  statements;  availability,  etc.: 

Cape  Cod  National  Seashore.  MA:  off-road  vehicle 
management  program,  24661 
National  Register  of  Historic  Places: 

Pending  nominations,  24661-24662 

National  Science  Fouftdation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  24668-24669 

National  SIdil  Standards  Board 

NOTICES 
Meetings,  24669 

Nuclear  Regulalofy  Conimissiofi 

NOTICES 

Environmental  statements:  availability,  etc.: 
Pennsylvania  Power  &  Light  Co.,  24669-24670 


Meetings: 

Nuclear  Waste  Advisory  Committee.  24670-24671 
Petitions:  Director's  decisions: 

Northeast  Utilities,  24671-24673 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration' 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Regulations  harmonization  with  dangerous  goods 
international  standards.  24690-24744 

Securities  and  Exchange  Commission 

RULES 

Seciirities: 
Securities  Exchange  Act  of  1933;  prepared  by  or  on 

behalf  of  the  issuer  for  purposes  of  Section  18  of  the 
Act,  24572-24573 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Core  Trust  (Delaware)  et  al..  24673-24675 
Enterprise  Group  of  Funds.  Inc.,  et  al.,  24675-24677 
Merrill  Lynch  KECALP  LP.  1997  et  al.,  24677-24679 
New  USA  Mutual  Funds,  Inc.,  et  al.,  24679-24680 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Ari;ansas,  24680-24681 

Tennessee.  24681 
Applications,  hearings,  determinations,  etc.: 

Centura  SBIC,  Inc.,  24680 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Southern  Pacific  Traixsportation  Co..  24683-24684 
Railroad  services  abandoimient: 

Aroostook  Valley  Railroad  Co..  24684 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Statistics  Biireau 

Transportation  Statistics  Bureau 

NOTICES 

Meetings: 
Transportation  Statistics  Advisory  Council.  24684 

Trsastny  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Comptroller  of  the  Currency 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  24684- 
24686 

unnao  SHaies  imormaiion  Agency 

NOTICES 

Alt  objects;  importation  for  eligibility: 
Padshahnama  (History  of  the  Emperor).  24687 
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SefMrate  Parts  In  Ttiis  Issue 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  24690-24744 

Part  III 

Department  of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  24746-24766 

Partly 

Department  of  Education,  24766-24774 

PartV 

Environmental  Protection  Agency,  24776-24795 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiity  and  legal  effect,  most  of  whicti 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under'" 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents'.  Prices  of 
new  bodo  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martwttng  SorvtM 

7CFRPart29 
[Dociwt  No.  TB-07-01] 

Tobacco  InapacUon;  QroMfor's 
Roforandum  RosuHs 

AQENCY:  Agricultural  Mariceting  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  Tliis  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Tabor  City 
and  Whiteville.  North  Carolina,  to 
become  the  consolidated  market  of 
Tabor  Qty-Whiteville.  A  mail 
referendum  was  conducted  during  the 
period  of  March  24-28. 1997,  among 
tobacco  growers  who  sold  tobacco  on 
these  maiicets  in  1996  to  determine 
producer  approval/disapprovd  of  the 
designation  of  these  mariiets  as  one 
consolidated  market  Therefore,  for  tita 
1997  and  succeeding  flue-cured 
marketing  seasons,  the  Tabor  City  and 
Whiteville,  North  Carolina,  tobacco 
markets  shall  be  designated  as  and 
called  Tabor  Qty-Whiteville.  The 
regulations  are  amended  to  reflect  this 
new  designated  market. 
EFFECTIVE  DATE:  )ime  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Coats,  Deputy  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 


Department  of  Agriculture,  P.O.  Box 
96456.  Washington,  D.C.  20090-6456; 
telephone  number  (202)  205-0508. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  March  13. 1997, 
issue  of  the  Federal  Register  (62  FR 
11773)  announcing  that  a  referendum 
would  be  conducted  among  active  flue- 
cured  producers  who  sold  tobacco  on 
either  Tabor  Qty  ac  ^^teville  during 
the  1996  season  to  ascertain  if  such 
producers  fevored  the  consolidation. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Tabor  Qty 
and  Whiteville.  Nortii  Carolina,  would 
be  designated  as  a  flue-cured  tobacco 
aucticMi  market  and  receive  mandatory 
Federal  grading  of  tobacco  sold  at 
auction,  far  the  1997  and  succeeding 
seasons,  subject  to  the  results  of  the 
refraendum.  Hie  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Tabor  Qty.  North  Carolina,  on 
November  6, 1996,  pursuant  to 
applicable  provisimis  of  the  regulations 
issued  imder  the  Tc4mcco  faispection 
Act.  as  amended.  The  referendum  was 
held  in  accordance  with  the  provisicms 
of  the  Tobacco  Inspection  Act,  as 
amended  (7  U.S.C  Slid)  andthe 
regulations  set  forth  in  7  CFR  29.74. 

Ballots  foe  the  Match  24-28 
referendum  woe  mailed  to  211 
producers,  ^pioval  requirmi^  voter  in 
fevor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Departinent  received  a  total 
of  197  responses:  160  eligible  prodncera 
voted  in  fevor  of  the  consolid^ion;  22 
eligible  producers  ~voted  against  the 
consolidation;  and  15  ballots  were 
determined  to  be  invalid. 

The  Departmott  of  Agriculture  is 
issuing  this  rule  in  nrnformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  acticm  is  not 
intended  to  have  retroactive  effect.  The 

DESIGNATED  TOBACCO  MARKETS 
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final  rule  will  not  exempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcil^le 
conflict  with  this  rule.  There  are  no 
administrative  jmicedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  aeq.).  full 
ccmsideration  has  been  givm  to  the 
potential  economic  impiact  upon  small 
business.. Most  tobacco  producers  md 
many  tobacco  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act  This  action  will  not 
substantially  affect  the  nonnal 
movement  of  the  commodity  in  the 
maricetplace.  It  has  been  determined 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
numb«'  of  small  entities. 

List  ofSubiects  in  7  CFR  Part  29 

Administrative  practices  and 
procedures.  Advisory  committees. 
Government  publicatioiu.  Imports. 
Pesticides  and  pests.  Reporting  and 
reooidkaeiung  procedures.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  29  is  amendedas 
follows: 

PART  29-TOBACCO  MSPECTION 

1.  The  authority  citation  for  7  CFR 
Pact  29,.  Subpurt  D,  continues  to  read  as 
follows: 

Aolkarily:  Sec  5. 49  Stat  732.  as 
amandMl.  by  Sec.  lS7(aXl).  95  Stat  374  (7 
U.S.C  said). 

Subpart  D—Ordsrs  of  DMlgnaioR  Of 
Tobacco  Mariwis 

2.  In  §  29.8001.  the  table  is  amended 
by  adding  a  new  entry  (ooo)  to  read  as 
foflows: 

§29J001    [Amendeiq 


Territory 


Types  of  tobacco 


Auction  markets 


Order  of 
designation 


CNaion 


(000)  Nortti  Carolina Rue-Cured Tabor  City-Whiteville  June  5, 1997 


Cinsert  FR  citation). 
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Dated:  April  30. 1997. 
Lon  HaUmiya, 
Administrator 
[FR  Doc.  97-11744  Filed  5-5-97;  8:45  am) 

BILUNG  C006  341(H»-^ 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1493  and  1494 

Revised  Definition  of  U.S.  Agricultural 
Commodity  for  Commercial  Export 
Programs 

agency:  Commodity  Credit  Corporation 
(CCC).  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  amending  its 
commercial  export  program  regulations 
to  change  the  definition  of  the  term 
"U.S.  agricultural  commodity."  These 
changes  are  to  conform  the  applicable 
regulations  with  a  provision  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996.  TtUs  final  rule  is 
applicable  to  the  Export  Enhancement 
Program  (EEF),  the  Dairy  Export 
Incentive  Program  (DEIP),  CCC's  Export 
Credit  Guarantee  Program  (GSM-102), 
CCC's  Intermediate  Export  Credit 
Guarantee  Program  (GSM-103),  and  the 
Supplier  Credit  Guarantee  Program 
(SCGP).  The  revised  definition  contains 
two  subparagraphs.  The  first 
subparagraph  is  similar  to  the  current 
definition  of  U.S.  agricultiual 
commodity.  The  second  subparagraph 
applies  only  to  a  product  of  an 
agricultural  commodity  that  the 
Secretary  designates  as  a  high  value 
product.  Under  the  applicable  statute 
and  the  revised  definition,  if  this 
designation  is  made,  to  qualify  as  a  U.S. 
agricultural  commodity  90  percent  or 
more  of  the  agricultural  components  of 
the  product  (by  weight,  excluding 
packaging  and  water)  must  be  entirely 
produced  in  the  United  States. 
EFFECTIVE  DATE:  June  5, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  L.T. 
McElvain.  Director,  CCC  Operations 
Division,  Foreign  Agriciiltural  Service, 
U.S,  Department  of  Agricultiue,  Stop 
1035,  Washington  D.C.,  20250-1035; 
Fax  (202)  720-2949;  Telephone  (202) 
720-6211.  The  U.S.  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age  disability,  political  beliefs 
and  marital  or  familial  status.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  of  program 
information  (braille,  large  print, 
audiotape,  etc.)  should  contact  the 


USDA  Office  of  Commimications  at 
(202)  720-5881  (voice)  or  (202)  720- 
7808  (TDD). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order  . 
12866.  It  has  been  determined  to  be 
neither  significant  nor  economically 
significant  for  the  purposes  of  E.O. 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  determined  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  this 
final  rule  since  CCC  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Executive  Order  12372 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consiiltation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Qune  24, 1983). 

Environmental  Evaluation 

The  Foreign  Agricultural  Service 
(FAS)  is  excluded  from  the 
requirements  of  preparing  procedures  to 
implement  the  National  Environmental 
Policy  Act  and  is  categorically  excluded 
from  the  preparation  of  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  unless 
the  Administrator  of  FAS  determines 
that  an  action  may  have  a  significant 
environmental  effect  7  CFR  lb.4{b)(7). 
The  Administrator  has  made  no  such 
determination  with  respect  to  this 
action. 

Paperwork  Redaction  Act 

The  amendments  to  7  CFR  parts  1493 
and  1494  set  forth  in  this  final  nile  do 
not  contain  information  collections  that 
require  clearance  by  the  OMB  luider  the 
provisions  of  44  U.S.C  35. 

ExecotiTe  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  The  final  rule  would  not 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  retroactive  effect 

The  Department  of  Agriculture  is 
conunitted  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  bmt  serves  the  public  interest 


■*v 


Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Background 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127)  ("1996  Act")  became  effective  on 
April  4, 1996.  Section  243  (c)  of  the 
1996  Act  amended  the  definition  of 
"United  States  agricultiual  commodity" 
set  forth  in  section  102(7)  of  the 
Agricultiual  Trade  Act  of  1978.  The  new 
definition  of  a  United  States  agricultiual 
commodity  reads  as  follows:  "(A)  an 
agricultiu^  commodity  or  product 
entirely  produced  in  the  United  States; 
or  (B)  a  product  of  an  agricultural 
commodity — (i)  90  percent,  or  more  of 
the  agricultural  components  of  which  by 
weight,  excluding  packaging  and  added 
water,  is  entirely  produced  in  the 
United  States;  and  (ii)  that  the  Secretary 
determines  to  be  a  high  value 
agricultural  product" 

This  amendment  did  not  affect  that 
part  of  the  definition  specifically 
concerning  fish.  As  before,  for  purposes 
of  Section  102(7),  fish  entirely  produced 
in  the  United  States  include  fish 
harvested  by  a  documented  fishing 
vessel  as  defined  in  tide  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of 
a  foreign  country. 

The  revised  definition  is  applicable  to 
the  Export  Enhancement  Proj^am  (EEP), 
7  CFR  part  1494,  subpart  B;  the  Dairy 
Export  Incentive  Program  (DEIP),  7  CFR 
part  1494,  subpart  D;  CCC's  Export 
Credit  Guarantee  Program  (GSM-102),  7 
CFR  part  1493,  subpart  B;  CCC's 
Intermediate  Export  Credit  Guarantee 
Program  (GSM-103),  7  CFR  part  1493, 
subpart  B;  and  the  Supplier  Credit 
Guarantee  Program  (SCGP),  7  CFR  part 

1493,  subpart  D.  Pursuant  to  7  CFR  part 

1494,  subpart  D,  the  operational 
relations  of  the  EEP  found  at  7  CFR 
1493,  subpart  B,  also  apply  to  the  DEIP. 
Therefore,  the  changes  made  by  this 
final  rule  are  applicable  to  the  DEIP  via 
a  change  to  the  EEP  regulations. 

This  final  rule  amends  each  of  the 
above  regulations  to  include  the  revised 
statutory  definition  of  a  United  States 
agricultiiral  commodity  and  to  make 
conforming  changes  to  the  applicable 
certifications  made  by  exporters.  Such 
certifications  are  made  by  exporters  at 


the  time  of  making  offers  (in  EEP  and 
DEIP)  and  at  the  time  of  submitting 
applications  for  payment  guarantees  and 
evidence  of  export  reports  in  the  GSM- 
102/103  and  SCGP.  CCC  is  proceeding 
directly  through  a  final  rule  because  the 
regulatory  amendments  are  required  by 
the  statutory  change. 

On  the  effective  date  of  this  rule, 
CCC's  Notices  to  Participants  Numbers 
GSM  FY  96-2,  EEP  FY  96-^,  DEIP  FY 
96-4,  COAP/SOAP  FY  96-3,  and  SCGP 
FY  96-1,  issued  on  July  18, 1996,  are 
superseded.  Under  these  Notices  to 
Participants,  exporters  of  designated 
high  value  products  were  to  make 
separate  certifications  that  conformed  to 
the  new  definition  of  United  States 
Agricultural  Commodity. 

ListofSabfectB 

7  CFR  Part  1493 

Administrative  practice  and 
procedures,  Agricultural  conunodities. 
Credit,  Exports,  Financing,  Guarantees, 
Reporting  and  recordkeeping 
requirements. 

7CFRPaTtl494 

Administrative  practice  and 
procedure,  Agricultiual  commodities. 
Exports,  Government  contracts, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  parts  1493  and 
1494  are  amended  as  follows: 

PART  1493— CCC  EXPORT  CREDIT 
GUARANTEE  PROGRAMS 

Subpart  B— CCC  Export  CradH 
Guarantae  Program  (Q8M-102)  and 
CCC  Intermadiata  Ejqport  Cradtt 
Guarantee  Program  (GSII»-103) 
OparatkNis 

1.  The  authority  citation  for  7  CFR 
part  1493  continues  to  read  as  follows: 

Antliarity:  7  U.S.C  5602,  5022,  5661,  5662, 
5663,  5664.  5676;  15  U.S.C  714b(d),  714c(f). 

2.  Section  1493.20  is  unended  by 
revising  paragraph  (z)  to  read  as  foUows: 

f  1493.20    DelMlion  of  terms. 

(z)  U.S.  agricultural  commodity.  (1) 
An  agricultural  commodity  or  product 
entirely  produced  in  the  United  States; 
or 

(2)  A  product  of  an  agricultural 
commodity — 

(i)  90  percent  or  more  of  the 
agricultural  components  of  which  by 
weight,  excluding  packaging  and  added 
water,  is  entirely  produced  in  the 
United  States;  and 

(ii)  That  the  Secretary  determines  to 
be  a  high  value  agricultural  product  For 
purposes  of  this  definition,  fish  entirely 


produced  in  the  United  States  include 
fish  harvested  by  a  dociunented  fishing 
vessel  as  defined  in  tide  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of 
a  foreign  country. 

•  •        *        •        • 

3.  Section  1493.50  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1493.50    Certification  requirements  for 
otrtaining  payment  guarantee. 

•  •        •        •        • 

(a)  The  agricultural  commodity  or 
product  to  be  exported  under  the 
payment  guarantee  is  a  U.S.  agricultural 
commodity  as  defined  by  §  1493.20(z). 

•  •        •        *        • 

4.  Section  1493.90  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1483.90    Certification  requiremsnls  for 
tite  evidence  of  export 

(a>The  agricultural  commodity  or 
product  exported  luider  the  payment 
guarantee  is  a  U.S.  agricultural 
conunodity  as  defined  by  §  1493.20(z). 

5.  Section  1493.410  is  amended  by 
revising  paragraph  (x)  to  read  as  follows: 

f1493L4lO   Definition  of  Isrma. 


(x)  U.S.  agricultural  conunodity. 

(1)  An  agricultural  conunodity  or 
product  entirely  produced  in  the  United 
States;  or 

(2)  A  product  of  an  agricultural 
commodity — 

(i)  90  percent  or  more  of  the 
agricidtural  components  of  which  by 
weight,  excluding  packaging  and  added 
water,  is  entirely  produced  in  the 
United  States;  and 

(ii)  That  the  Secretary  determines  to 
be  a  high  valuea^cultural  product  For 
purposes  of  this  definition,  fish  entirely 
produced  in  the  United  States  include 
fish  harvested  by  a  dociunented  fi«iiing 
vessel  as  d^ned  in  tide  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of 
a  foreign  coimtiy. 

6.  Section  1493.440  is  ameiuled  by 
revising  paragraph  (a)  to  read  as  follows: 

11493.440    CenMcaUon 


(a)  The  agricultural  commodity  or 
product  to  be  exported  under  the 
payment  guarantee  is  a  U.S.  agricultural 
commodity  as  defined  by  §  1493.410(x). 

7.  Section  1493.480  is  amended  l^ 
revising  paragr^h  (a)  to  read  as  follows: 

§  1493.400   CertHlcalion  rapuirsmsnts  for 
ttie  evMsnce  of  export 


(a)  The  agricultural  commodity  or 
product  exported  under  the  payment 
guarantee  is  a  U.S.  agricultural 
commodity  as  definmi  by  §  1493.410(x). 


PART  1494— EXPORT  BONUS 
PROGRAMS 

Subpart  B— Export  Enhancamant 
Program  Operations 

1.  The  authority  citation  for  7  CFR 
part  1994,  subpart  B,  continues  to  read 
as  follows: 

AntluKrity:  7  U.S.C  5602.  5651,  5661,  5662, 
5676: 15  U.S.C  7140^ 

2.  Section  1494.201  is  amended  by 
revising  paragraph  (gg)  to  read  as 
follows: 

11494.201    DefinMonoftenns. 


(gg)  U.S.  agricultural  commodity.  (1) 
An  agricultural  commodity  or  product 
entirely  produced  in  the  United  States; 
or 

(2)  A  product  of  an  agricultural 
commodity — 

(i)  90  percent  or  more  of  the 
agricultural  components  of  which  by 
weight,  excluding  packaging  and  added 
water,  is  entirely  produced  in  the 
United  States;  and 

(ii)  That  the  Secretary  determines  to 
be  a  hi^  value  agricultural  product  For 
purposes  of  this  definition,  fish  entirely 
produced  in  the  United  States  include 
fish  harvested  by  a  documented  fi«hiwg 
vessel  as  defined  in  tide  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of 
a  foreign  country. 

3.  Section  1494.501  is  amended  by 
revising  paragraph  (c)(20)(xi)  to  read  as 

follOMTS: 

f1494J01    SutmtissionofoflsrsloCOC. 


(c)  •  •  • 

(20)*  •  • 

(xi)  The  agricultural  commodity  or 
product  to  be  exported  under  an  EEF 
Agreement  is  a  U.S.  agricultural 
commodity  as  defined  by 
§  1494.201(gg). 

Signed  at  Washington.  DC.  on  April  10. 

1997.  ^^ 

Ckriatopher  E.  GoUtlnrait  ^  /^ 

General  Sales  Manager  and  Vk»  President. 
Commodity  Credit  Corporation. 
(FR  Doc  97-11693  Filed  5-5-97;  6:45  am) 
000SMi*-t»4i 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  617 
Rm3062-AB33 

Referral  of  Known  or  Suspected 
Criminal  Vioiations 

AGENCY:  Fann  Credit  Administration 

(FCA). 

action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  order  of  the 
FCA  Board,  issues  a  final  rule  amending 
its  regulations  governing  the  referral  of 
known  or  suspected  criminal  violations. 
The  objective  of  this  final  regulation  is 
to  promote  consistency,  efficiencies, 
and  timeliness  by  Farm  Credit  System 
(FCS  or  System)  institutions  in 
reporting,  investigating,  and  aiding  in 
the  prosecution  of  known  or  suspected 
criminal  activities.  Therefore,  the  final 
regulation  requires  System  institutions 
to  notify  law  enforcement  agencies  of 
known  or  suspected  criminal  violations 
that  meet  certain  reporting  thresholds. 
Generally,  a  criminal  violation  must  be 
reported  under  this  part  if  there  is  a 
reasonable  basis  to  conclude  that  there 
was  an  intent  to  "defraud"  a  System 
institution  and  the  amoimt  of  the  actiial 
or  potential  loss  meets  the  reporting 
thresholds. 

The  final  regvdation  mandates  the 
continued  use  of  the  FCA  Criminal 
Referral  Form  (hereinafter  FCA  Referral 
Form),  which  is  located  in  the  FCA 
Examination  hkinual,  for  making  a 
criminal  referral. 

DATES:  The  regulation  shall  become 
effective  upon  the  expiration  of  30  days 
after  publication  during  which  either  or 
both  houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT: 
Eric  Howard,  Policy  Analyst,  Regulation 
Development  Division,  Office  of 
Policy  Development  and  Risk  Control, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090.  (703)  883-4498,  TDD 
(703) 883-4444. 
or 
^e  Virga,  Senior  Attorney,  Legal 
Counsel  Division,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4020,  TDD  (703)  883-4444. 

SUPPI^MENTARY  INFORMATION: 

L  Background 

Piusuant  to  the  Farm  Credit  Act  of 
1971,  as  amended,  the  FCA  regulates 
and  examines  FCS  institutions  for  safety 
and  soundness  and  for  compliance  with 
Federal  laws  and  regulations.  Violations 


of  Federal  laws  and  regulations  could 
imdermine  public  confidence  in  the 
FCS  and  affect  the  safety  and  soundness 
of  FCS  institutions.  System  institutions 
have  the  responsibility  to  establish  and 
maintain  safeguards  to  detect,  deter,  and 
report  criminal  activity  involving  the 
assets,  operations,  or  affairs  of  the 
institution.  Law  enforcement  agencies 
need  to  receive  timely  and  specific 
information  from  FCS  institutions  on 
known  or  suspected  criminal  violations 
to  determine  whether  investigations  and 
prosecutions  are  warranted. 

The  Interagency  Bank  Fraud  Working 
Group  (BFWG)  was  formed  to  address 
concerns  that  financial  institutions  were 
becoming  increasingly  vulnerable  to 
insider  fraud  and  prosecutions  were  not 
keeping  pace  with  criminafity,  and  to 
promote  cooperation  toward  the  goal  of 
improving  the  Federal  Government's 
response  to  white-collar  crime  in  the 
Nation's  federally  insured  and/or 
regulated  financial  institutions.  The 
BFWG  consists  of  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insiu-ance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the  Farm  Credit 
Administration,  the  Federal  Bureau  of 
Investigation,  the  U.S.  Secret  Service, 
the  Department  of  Justice,  and  the  U.S. 
Dep€ulment  of  the  Treasury.  The 
objectives  of  the  BFWG  were  to  facilitate 
the  reporting  of  criminal  activity  by 
financial  institutions  and  to  enhance  the 
law  enforcement  agencies'  ability  to 
investigate  and  prosecute  the  matters 
reported.  To  accomplish  these 
objectives,  the  BFWG  developed 
uniform  reporting  standards  and 
processes  for  filing  criminal  referrals 
and  developed  a  model  regulation. 

Following  the  BFWG's  guidance,  the 
FCA  proposed  a  regulation  that  was 
published  in  the  Federal  Register  on 
October  13. 1992  (57  FR  46819).  The 
comment  period  for  the  proposed 
regulation  amending  part  617  closed  on 
November  12. 1992.  Pureuant  to  the 
commentera'  request,  the  FCA  Board 
agreed  to  republish  the  proposed 
regulation  in  order  to  afford  the  public 
another  opportimity  to  comment.  The 
reproposed  regulation  was  published  in 
the  Federal  Register  on  June  20, 1994 
(59  FR  31562).  The  FCA  considered  and 
addressed  all  comments  to  the  proposed 
regulation  in  the  reproposed  regulation. 

Following  the  reproposal,  there  were 
several  requests  that  FCA  staff  meet 
with  the  commenters  to  discuss  issues 
and  problems  that  arise  in  the  area  of 
criminal  referrals.  Commenters  believed 
that  it  would  provide  a  better 
oppoit\mity  for  them  to  present  their 


views  on  the  reproposed  regidation. 
Hence,  after  the  comment  period  closed, 
FCA  staff  met  with  the  commentera  in 
Sacramento,  California,  on  September 
27, 1995.  This  meeting  was  held  in 
compliance  with  the  FCA  Board's  PoUcy 
Statement  FCA-PS-37  published  in  the 
Federal  Register  on  April  1, 1992  (57  FR 
11083).  which  addresses 
commiuiications  with  the  public  during 
the  rulemaking  process. 

During  the  meeting,  commentera 
expounded  on  their  written  comments. 
After  the  meeting,  several  attendees 
provided  written  confirmation  of  the 
meeting  discussions.  No  new 
substantive  comments  were  made  at  the 
meeting  and.  thus,  comments  made  at 
the  meeting  are  not  separately  described 
herein.  These  follow-up  letten  and 
minutes  of  the  meeting  are  retained  in 
the  FCA's  rulemaking  file  and  are 
available  for  public  review. 

n.  Analysis  of  Comments  to'the 
Reproposed  Regulatim  and  FCA 
Responses 

A.  The  Need  for  a  New  Criminal 
Refenal  Regulation 

Several  commenters  questioned  the 
need  for  a  new  criminal  referral 
regulation  and  argued  that  the  existing 
regulation  (found  in  12  CFR  part  617)  is 
adequate  to  ensiu^  the  proper  reporting 
of  criminal  referrals.  The  HCA  disagrees 
and  believes  that  the  existing  criminal 
referral  regulation  should  be  revised 
because  it  is  out-of-date  and  fails  to 
reflect  the  arms-length  relationship 
between  the  FCA  and  the  System. 

The  existing  regulation,  first 
promulgated  in  1982.  has  no  minimum 
reporting  thresholds  and  requires  the 
reporting  of  all  criminal  violations. 
Ftirther.  the  existing  regulation  does  not 
contain  procedures  adequate  to  ensure 
consistent  System-wide  reporting.  A 
1982  interpretative  letter  from  the  FCA 
to  the  President  of  each  Farm  Credit 
Bank  introduced  procedures  not 
included  in  the  regidation  at  part  617. 
The  letter  indicated  that  dollar-reporting 
thresholds  could  be  applied  in  certain 
circumstances  and  emphasized  the 
significant  discretion  District  Bank 
counsel  had  in  reviewing  cases  of 
suspected  violations.  At  present,  some 
institutions  report  all  violations  and 
some  follow  the  1982  interpretative 
letter  and  only  report  criminal 
violations  exceeding  certain  thresholds, 
which  in  some  cases  is  $50,000.  This 
final  rule  supersedes  the  guidelines 
provided  in  the  1982  interpretative 
letter  and  the  existing  regtUation.  The 
final  rule  establishes  reporting 
thresholds  that  all  System  institutions 
must  follow. 


The  existing  regulation  established 
slightly  di%rent  procediues  for 
reporting  violations  allegedly 
committed  by  institution  personnel  and 
procedures  for  reporting  violations 
allegedly  committed  by  borrowera.  The 
existing  regulation  specifically  requires 
that  criminal  refnrals  concerning 
institution  personnel  be  reported  to  the 
Chief  Examiner  of  FCA's  Office  of 
Examination  and  that  those  concerning 
borrowera  be  reported  to  the  FCA.  The 
regulation  also  specifies  that  the  Chief 
Examiner  is  to  refer  cases  concerning 
criminal  law  violations  by  institution 
personnel  to  the  U.S.  Attorney,  while 
the  general  counsel  of  the  Farm  Credit 
district  is  to  refer  criminal  law 
violations  by  borrowera  to  the  U.S. 
Attorney  and  report  the  referral  to  the 
FCA's  General  Counsel.  The  final 
regulation  makes  the  reporting 
procedures  for  institution  persoimel  and 
borrowera  the  same.  It  requires 
institutions  to  make  these  referrals 
directiy  to  the  appropriate  Federal  law 
enforcement  authorities  and  to  provide 
copies  of  all  referrals  to  the  FCA's  Office 
of  General  Counsel.  It  is  the  Office  of 
General  Counsel  that,  in  practice, 
mmitora  criminal  referrals  and  has 
primary  contact  with  Federal  law 
enforcement  authorities.  The  final 
regulation  reflects  that  role  in  addition 
to  bringing  greater  consistency  to  the 
refenal  process. 

In  addition,  the  existing  regulation  is 
not  consistent  with  the  BFWG's 
recommendations  concerning  reporting 
thresholds,  which  have  been 
implemented  by  the  other  Federal 
financial  regulatory  agencies.  The 
BFWG.  which  included  the  FCA. 
established  the  same  thresholds  for  all 
Federal  financial  regidatory  agencies. 
The  BFWG  believed  that  imiform 
thresholds  would  enhance  the  ability  of 
the  Federal  financial  regulatory  agencies 
and  the  law  enforcement  agencies  to 
detect,  investigate,  and  prosecute 
known  or  suspected  criminal  violations. 
The  Department  of  Justice,  as  a  member 
of  the  BFWG  and  oversight  agency  for 
the  Offices  of  the  U.S.  Attorneys, 
assisted  in  the  establishment  of  the 
thresholds.  Therefore,  as  a  participant  in 
the  BFWG  and  in  concurrence  with  the 
Department  of  Justice's  |udgment  on  this 
matter,  the  FCA  is  establisldng  the 
reporting  thresholds  as  recommended 
by  the  BFWG. 

Although  the  FCA's  final  regulation 
has  been  tailored,  as  appropriate,  to 
address  concerns  raised  by  agricidtiual 
lending,  it  is  patterned  cxi  the  BFWG's 
model  regulation  and  the  rules 
promulgated  by  the  other  Federal 
financial  regulatory  agencies.  The  FCA 
continues  to  believe  that  the  FCA 


criminal  reSnral  regulation  should 
incorporate  the  core  principles  of  the 
model  regulation. 

B.  Reporting  Threshold  Limits 

The  dollar  amount  that  would  trigger 
the  requirement  to  make  a  criminal 
referral  has  been  a  matter  of  some 
controverey.  The  proposed  and 
reproposed  regulation  established 
reporting  thresholds  of  $1,000  and 
$5,000  for  known  and  unknown 
suspects,  respectively,  and  $0  for 
institution  personnel.  (The  term 
"unknown  suspect"  is  used  where  a 
criminal  violation  has  occiured  but  no 
reftsonable  basis  exists  for  identifying 
the  perpetrator.)  Although  commentera 
supported  the  $0  reporting  threshold  for 
institution  personnel,  they  argued  that 
the  FCA  should  adopt  hi^er  reporting 
thresholds  for  borrowera.  The 
commentera'  principal  objection  to  the 
$1,000  and  $5,000  thresholds  was  that 
few  investigatioiis  or  prosecutions  by 
Federal  law  enfiorcement  authorities 
result  from  referrals  unless  the  amount 
at  issue  is  substantial.  Several 
commentera  suggested  that  a  $50,000 
reporting  threshold  for  borrowera  woidd 
be  appropriate.  One  commenter 
suggested  that  reporting  thresholds 
shoiUd  be  the  same  for  borrowera  and 
unknown  suspects.  Another  commenter 
stated  that  if  the  FCA  was  not 
mandating  the  use  of  a  Uniform 
Criminal  Referral  Form  it  shoidd  not 
mandate  the  use  of  tmiform  reporting 
thresholds. 

The  BFWG  first  recommended 
reporting  thresholds  of  $1,000  for 
known  suspects  and  $5,000  for 
unknown  suspects.  The  BFWG 
subsequentiy  revised  the  thresholds  and 
recommended  reporting  thresholds  at 
$5,000  for  borrowera  and  $25,000  for 
unknown  suspects.  The  BFWG  has  not 
changed  its  reconunendation  of  $0  for 
institution  personnel,  llie  Federal  law 
enforcement  authorities  that  are  part  of 
the  BFWG,  including  the  Department  of 
Justice,  believe  these  revised  reporting 
thresholds  are  appropriate  and  nave 
specifically  stated  that  they  want  to 
receive  all  criminal  refanals  meeting 
these  thresholds. 

In  the  final  regulation  rqxuting 
thresholds  for  institution  personnel  mtIII 
remain  at  $0.  so  that  any  criminal  act  by 
institution  personnel  will  be  reported. 
After  careful  evaluation  of  the  BFWG's 
recommendations  and  the  commentera' 
concerns,  the  Agency  also  believes  that 
the  rqxuting  thresholds  should  be 
increased  for  both  known  and  unknown 
suspects.  Thus,  the  FCA  is  increasing 
the  threshold  for  known  suspects  from 
$1,000  to  $5,000.  The  thrediold  for 
unknown  suspects  is  also  increased 


from  $5,000  to  $25,000.  This  action 
responds  to  the  commentera'  requests 
for  higher  thresholds.  It  also  is 
consistent  with  the  BFWG's  revised  - 
recommendations  on  rep<»ting 
thresholds,  which  the  BFWG  raised  in 
response  to  commentary  after  the  model 
regilation  was  firat  proposed. 

The  use  of  uniform  reporting 
thresholds  will  enhance  the  ability  of 
the  Federal  financial  regulatory  agencies 
and  the  law  enforcement  agencies  to 
detect,  investigate,  and  prosecute 
known  or  susp  xrted  criminal  activities. 
Therefore,  the  final  regtdation 
establishes  reporting  thresholds  of  $0 
for  institution  personnel,  $5,000  for 
known  suspects,  and  $25,000  for 
imknown  suspects. 

C.  Compliance  Costs 

Many  of  the  commentera  expressed 
concern  about  the  cost  of  compliance 
with  the  regulatory  requirements  for 
making  a  criminal  referral.  The 
commentera  were  concerned  that 
criminal  referrals  are  cosUy  and  time- 
consuming,  yet  rarely  residt  in 
investigations,  much  less  prosecutions. 
For  example,  one  commenter  indicated 
that  it  took  40  hours  of  an  employee's 
time  to  investigate  an  allegation  and 
complete  a  criminal  referral  form. 
Another  commenter  indicated  that  legal 
coimsel  was  necessary  to  evaluate  the 
sufficiency  of  evidence  or  the 
appropriateness  of  making  certain 
criminal  referrals. 

The  FCA  recognizes  that  System 
institutions  wiU  incur  costs  to  comply  - 
with  the  final  regidation  just  as  they 
currentiy  incur  costs  to  make  a  criininal 
referral.  The  FCA  believes  that  the 
benefit  of  timely  and  consistent 
reporting  of  criminal  referrals  at  the 
new,  hi^er  reporting  thresholds  will 
outwei^  the  expense  of  compliance. 
Also,  the  regulation  will  standardfae  the 
reporting  process  and  ensure  that 
institutions  apply  uniform  standards  to 
all  affscted  parties  (borrowera, 
ranployees,  offioera,  and  directcws). 
Howrever,  ocHnplianoe  costs  can  be 
minimized.  For  instance,  an  institution 
is  not  required  to  conduct  an  e^diaustive 
investigation  of  every  reported 
violation.  Rather,  an  institution  is  only 
required  to  conduct  an  inquiry 
sufficient  to  complete  the  FCA  Referral 
F(Hm. 

D.  Defining  Potential  Loss 

Several  commenters  believed  that  the 
FCA's  discussion  of  "potential  loss"  in 
the  preamble  to  the  reproposed 
regulation  needed  further  clarification. 
The  preamble  indicated  that  pot«itial 
loss  would  alvrays  equal  the  amount  of 
the  collateral  conversicHi  or  financial 
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misstatement.  A  niunber  of  commenters 
disagreed  with  this  interpretation.  They 
pointed  out  that  in  some  instances  a 
lender  may  reasonably  expect  the 
potential  loss  to  be  smaller  or  even  zero. 
This  could  occur,  for  example,  if  a 
financial  misstatement,  although  in 
excess  of  $5,000,  was  insignificant  in 
light  of  the  borrower's  overall  financial 
position.  Similarly,  a  lender  might 
reasonably  expect  no  loss  on  a  loan, 
despite  a  conversion  of  collateral  worth 
more  than  $5,000.  if  the  remaining 
collateral  well  exceeded  the  lender's 
requirements  and  no  other  obstacle  to 
full  repayment  existed.  Finally,  the 
commenters  argued  that  if  a  lender 
discovered  a  financial  misstatement  or 
collateral  conversion  only  after  the  loan 
was  repaid  as  agreed,  the  absence  of  any 
actual  loss  should  take  precedence  over 
any  retrospective  view  of  potential  loss. 

The  final  rule  continues  to  state  that 
lenders  must  refer  crimes  when  the 
"actual  or  potential  loss"  exceeds  the 
applicable  thresholds,  but  the 
parenthetical  "(before  reimbursement  or 
recovery)"  has  been  deleted. 
Nevertheless,  the  FCA  continues  to 
believe  that  when  an  institution 
experiences  an  actual  loss,  the  reporting 
thresholds  in  §  617.2  govern  whether  a 
referral  is  required  and  are  to  be  applied 
before  reimbursement  or  recovery.  The 
fact  that  a  borrower  reimburses  the 
institution  after  the  fact  or  that  the 
converted  collateral  is  recovered  is 
irrelevant  in  determining  whether  a 
criminal  referral  is  required.  However, 
when  the  amount  of  any  actual  loss  is 
not  yet  knov«m,  the  FCA  has  concluded 
that  the  lender  should  make  a 
reasonable  assessment  of  the  amount  of 
the  potential  loss  at  the  time  of 
discovery  of  the  criminal  activity  and 
use  that  amount  to  determine  if  a 
referral  is  required.  The  lender  may  base 
this  assessment  on  the  amount  of  the 
collateral  conversion  or  financial 
misstatement,  or  on  the  reasonable 
estimate  of  loan  loss  attributable  to  the 
conversion  or  misstatement,  or  another 
method  that  is  reasonable  under  the 
circumstances.  When  an  estimate  of 
potential  loss  is  expressed  as  a  range,  a 
referral  is  required  if  any  part  of  the 
range  exceeds  the  applicable  threshold. 

To  further  clarify.  System  institutions 
are  advited  that  where  criminal  intent  is 
not  suspected,  no  criminal  referral  need 
be  made  because,  in  most 
circujnstances,  there  would  be  no 
criminal  violation  regardless  of  the 
actiial  or  potential  loss.  If  it  is  clear  that 
an  act  was  merely  negligent  and  there 
was  no  criminal  intent,  a  referral  would 
be  inappropriate.  Nor  is  a  criminal 
referral  required  if  there  is  clear  intent 
to  defraud  but  no  actual  or  potential  loss 


results.  A  loss  (or  potential  loss)  over 
the  threshold  amount  and  the  requisite 
intent  must  coincide  before  a  criminal 
referral  is  required. 

Some  commenters  suggested  that 
extenuating  circumstances  might  argue 
against  prosecution  in  a  situation  where 
a  criminal  referral  is  required.  An 
institution  may  always  express  its  view 
on  whether  prosecution  does  or  does 
not  appear  to  be  warranted  to  the 
Federal  authorities,  including  a  U.S. 
Attorney  or  investigatory  agency.  A 
well-reasoned  recommendation  against 
prosecution  in  appropriate  cases  should 
address  any  perceived  inequities  in  the 
criminal  referral  process  without 
undermining  the  uniformity  that  the 
criminal  referral  regulations  seek  to 
promote. 

There  may  also  be  situations  where  a 
System  institution  wishes  to  refer  a 
suspected  criminal  violation  involving  a 
dollar  amount  under  the  threshold 
amount.  System  institutions  should  be 
aware  that  the  final  regulation  does  not 
afiiBct,  in  any  way,  an  institution's 
discretion  to  make  a  criminal  referral 
that  is  below  the  reporting  thresholds  to 
the  appropriate  law  enforcement 
authorities.  Indeed,  a  System  institution 
should  always  bear  in  mind  its 
obligation  to  uphold  the  integrity  of  the 
Farm  Credit  Sjrstem  and  practice  sound 
credit  management.  Thus,  for  example, 
the  repeated  conversion  of  collateral  or 
the  conversion  of  large  amounts  of 
collateral  should  be  reported  even 
where  the  actual  or  potential  loss  does 
not  meet  the  threshold  requirements. 

E.  Discretion  To  Make  a  Criminal 
Referral 

The  preamble  to  the  reproposed 
regulation  attempted  to  clarify  the 
extent  of  an  institution's  discretion  to 
make  a  criminal  referral.  Commenters 
requested  that  the  substtmce  of  the 
preamble  discussion  on  discretion  or 
the  language  in  the  current  §617.7160 
be  included  in  the  final  regulation. 
Current  §617.7160  provides  that  "it 
shall  be  the  function  of  the  general 
counsel  of  the  Farm  Credit  district 

•  *  *  to  determine  if  there  is 
substantial  evidence  that  a  violation 

•  *  *  has  occurred  *  *  *."  The 
commenters  also  believed  that  further 
discussion  on  discretion  is  necessary  in 
the  preamble  to  the  final  regulation  to 
avoid  uimecessary  referrals. 

la  response  to  the  commenters' 
request,  the  FCA  has  incorporated 
guidance  on  discretion  in  the  regulatory 
text  as  well  as  in  the  preamble.  The  final 
regulation  incorporates  language  on 
discretion  in  new  §  617.1(d),  which 
provides  that  a  System  institution  is 
responsible  for  determining  whether 


there  appears  to  be  a  reasonable  basis  to 
believe  that  a  criminal  violation  has 
occtured  and.  if  so,  to  report  the 
violation  to  the  proper  law  enforcement 
authorities.  The  FCA  did  not  adopt  the 
language  in  current  §  617.7160  because 
the  term  "substantial  evidence"  may 
suggest  a  higher  evidentiary  standard 
than  may  be  warranted  in  determining 
whether  a  criminal  violation  may  have 
occurred. 

The  FCA  reiterates  that,  generally,  a 
criminal  violation  that  must  be  reported 
under  this  part  involves  a  determination 
that  there  is  a  reasonable  basis  to  beUeve 
that  a  borrower  or  institution  personnel 
intended  to  "defraud"  an  institution 
through  violation  of  a  Federal  criminal 
statute.  Institutions,  therefore,  must  seek 
to  determine  whether  a 
misrepresentation  of  assets  or  a 
collateral  convereion.  for  example,  was 
done  inadvertently  or  with  the  intent  to 
defraud  the  institution.  This 
determination  involves  the  exercise  of 
considerable  discretion.  In  ascertaining 
whether  a  criminal  referral  is 
appropriate,  an  institution  should 
consider  all  facts  and  arcumstances. 
including  those  that  go  to  the  question 
of  intent.  If  the  institution  is  persuaded 
that  there  is  no  evidence  of  intent  and, 
hence,  no  criminal  violation,  then  it 
need  not  make  a  criminal  referral. 
However,  an  institution  should 
adequately  document  the  basis  for  its 
determination  that  there  was  no 
criminal  intent,  especially  when  the 
institution  suffers  a  loss.  While  System 
institutions  are  not  required  to  consult 
legal  counsel  in  determining  whether  an 
activity  involved  criminal  intent,  they 
may  prefer  to  do  so  in  close  cases. 

F.  Probability  of  Prosecution 

Several  commenters  urged  the  FCA  to 
include  in  the  final  regulation  a 
provision  that  would  allow  System 
institutions  to  make  a  referral 
determination  based  on  the  probability 
of  prosecution  of  the  subject  of  the 
criminal  referral.  Commenters  asserted 
that  some  U.S.  Attorneys  have 
established  informal  dollar  thresholds 
for  prosecution  that  are  much  higher 
than  the  reporting  thresholds 
established  by  the  BFWG.  The 
commenters  stated  that  in  their 
experience  some  U.S.  Attorneys  will  not 
prosecute  violations  in  amounts  below 
these  informal  thresholds. 

The  £)e{}artment  of  Justice,  a 
participant  in  the  BFWG  and  the 
oversight  agency  for  the  Office  of  the 
U.S.  Attorneys,  helped  establish  and 
fully  supports  the  thresholds.  While  it  is 
true  that  prosecution  for  low  dollar 
amounts  is  rare,  the  FCA  believes  that 
the  new  reporting  thresholds  are 


appropriate  and  that  law  enfnoement 
agencies  should  have  the  chance  to 
detennine  whether  a  criminal  refiBnal 
above  these  amounts  is  investigated  and 
prosecuted.  Thus,  the  FCA  has  dedded 
not  to  imxaporate  this  proposal  in  the 
final  regulation. 

G.  Discovery  of  a  Criminal  Violation 

Several  commenters  correctly  noted 
an  inconsistency  in  the  laiuuage  of 
reiHV^KMed  §  617.2(a)  and  $). 
ReiMt>po8ad  §  617.2(a)  required  System 
in^tutions  to  refer  criminal  activity 
alter  a  "detenninatimi"  that  a  violatiaD 
has  oocuiied.  Repn^xised  $  617.2(b) 
required  forwarding  an  FCA  Refenal 
Form  to  the  FCA  after  a  System 
institution  "has  discx>v«ed  (or  should 
have  discovered)"  a  violation. 
Commenters  also  requested  that  the 
FCA  limit  its  references  to  due  <t<Hgwnn« 
in  the  final  reguktioo.  Specifically, 
several  commenters  requested  that  the 
FCA  delete  die  langusgn  "(or  should 
have  discovered)"  finm  $  617.2(b), 

IIm  FCA  agraes  that  tbs  due  diliganee 
stmdaid  is^eady  established  in 
§  617.2(a)  and  theteftwe  apfdies  to  all 
a^Mcts  of  an  institution's  criminal 
referral  process.  Consequently,  the  FCA 
is  drietii^  $  ftl7.2(b)  and  movhog  the 
requirement  Aat  an  FCA  Referral  Fonn 
be  forwarded  to  the  FCA's  Office  of 
Geneial  Counsd  to  $  617.2(a). 

These  changes  mdce  it  cfeer  that  the  , 
oUigation  to  make  a  criminal  refenal 
arises  when  managsment  has 
detennined  that  there  is  a  known  or 
suqiected  criminal  activity,  not  wdien 
management  "has  discovered  (or  should 
have  discovered)"  a  violation. 

H.  Time  Limit  To  Make  a  Criminal 
Referral 

Several  oommentflSB  requested  that 
die  30-day  period  during  whidi  a 
System  institution  must  make  a  criminal 
refnral  be  amended  to  reflect  the 
varying  cmnplexity  of  some  criminal 
refnrals.  Although  the  FCA  recognizes 
Sjfstem  concons,  the  Agency  does  not 
believe  a  change  is  warranted.  The  final 
regulation  continues  to  provide  that 
referrals  must  be  made  within  30  days 
of  delBimining  that  a  criminal  violation 
appears  to  have  occurred.  The  FCA 
believes  that  in  the  great  majority  of 
situations  it  is  reasonable  to  expect  that 
System  institutions  jwill  be  able  to  make 
a  criminal  referral  within  30  days  of 
determining  that  a  violation  has 
occurred.  In  unusual  situations 
involving  complicated  fects,  a  System 
instituticm  may  need  more  than  30  days 
to  make  a  ctHnplete  criminal  refenal 
detailing  all  relevant  infcHmaticm  to  law 
enforcement  authorities.  If  so.  System 
instituticms  should  make  a  preliminary 


crinrinal  refenal  to  die  appn^iriate  law 
enforcement  authorities  and  follow  up 
as  socm  as  possible  to  ensure  that  a 
complete  accounting  of  the  fects  and 
circumstances  are  reported  to-the  law 
enfncement  authorities.  Finally,  a 
System  institution  should  iu>t  delay 
making  a  complete  and  accurate 
criminal  referral  because  it  is  involved 
in  a  sensitive  workout  witii  a  borrower 
or  the  borrower  is  uiuler  bankruptcy 
protection. 

/.  T^anafeaing  Retponsibilityftv  Making 
Criminal  Referrals 

Several  commenters  queried  whether 
the  final  regulation  woidd  allow  Systnm 
instttutians  ^Mtiiave  primaiy 
responsibility  far  making  criminal 
referrals  to  transfer  this  activity  to  dieir 
supervising  bank.  W^iife  the  institution 
retains  the  ultimata  aooountafaility  for 
exercising  due  diligimce  to  ensure  the 
discovery.  ^>int^riato  investigatitm. 
and  reporting  of  criminal  activity  as 
required  by  §617.2(a)  and  for  ensnring 
that  the  criminal  refenal  is  made,  a 
criminal  refenal  can  be  made  on  the 
institution's  bdialf  by  a  supervising 
System  bank.  This  may  be  done 
pursuant  to  afoimal  agreement  w^iereby 
the  S3rstem  bank  making  the  refenal  is 
acting  as  an  agent  for  tlw  institution 
with  {Himary  responsibility. 

/.  Referrals  to  State  and  Local 
Authorities 

One  commenter  urged  the  FCA  to 
amend  the  final  regulatimi  so  that 
System  instituti<ms  are  merely 
encomagedio  file  copies  (tf  the  FCA 
Referral  Form  with  State  md  local 
auth(»ities  rather  thm  be  required  to 
make  such  a  criminal  raferral.  Ihe  FCA 
never  intmded  to  require  that  System 
institutions  use  the  IXIA  Refenal  F(»m 
to  rafer  State  and  local  violations  to 
State  and  local  autiiorities  or  to  inform 
State  and  local  authcHities  crfFederal 
violations.  Rather,  §61 7.2(b)  (formerly 
§  617.2(c)  in  the  repropoeed  ragulation) 
requires  a  System  instituticm  to  notify 
the  appropriate  State  or  local  law 
enforcement  authorities  when  there  is  a 
known  or  suspected  violation  of  State  or 
local  criminal  law.  The  FCA  continues 
to  believe  that  this  is  a  reasonable 
requirement  that  will  help  ensure  the 
safety  and  soundness  of  the  institution 
and  die  System  without  imposing  an 
undue  burden.  A  System  institution 
may  use  wdutever  means  it  deems 
appropriate  to  make  the  referral.  If  a 
System  institution  thinks  it  appropriate, 
it  can  recommend  that  the  State  or  local 
authorities  not  pursue  a  criminal 
investigation  and  prosecution. 


K.  Adding  a  Section  Incorporating  the 
Language  o/ Current  § 61 7.7l4d 

One  commenter  requested  that  the 
language  of  §  617.7140  of  the  existing 
regiilation  be  inocHporated  in  the  final 
regulati<m.  Section  617.7140  outlines 
the  two  most  nommon  types  of 
malfeasance  that  Sjrstem  institutions 
encounter— omvenion  and  felse 
financial  statements— and  cites  the 
statutory  sources  in  the  Federal  criminal 
code.  The  FCA  does  not  believe  that  this 
information  needs  to  be  included  in  the 
final  regulatum  because  it  is  included  in 
the  FCA  Refenal  Form. 

L.  FCA  Referral  Form 

Commenten  expressed  some  general 
coocem  about  vdiether  System 
institutions  would  be  ustaig  the  FCA 
Refenal  Form  found  in  the  FCA 
Examination  Manual  or  a  UniCorm 
Criminal  Refenal  Form  developed  by 
the  BFWG.  System  instttutiflns  were 

rtwte^ftfy^m^  Atat  m  lln^trwtp  f>iiniiM) 

Refasnl  Fonn  would  not  be  ajyopriate 
for  reporting  violations  arising  from 
agricultural  lending,  sodias  ceUaterel 
conversions  of  aaicuhuial  nroducts. 

The  FCA  cmichidas  that  system 
inatitutions  should  continue  to  use  the 
FCA  Refenal  Form  found  hi  the  FCA 
.  £xmninet/on  Monuo/ rather  than  a 
Uniform  Criminal  RefenahForm 
devek^Md  by  the  BFWG.  The  FCA 
brieves  that  the  FCA  Refacral  Form  is 
more  closely  taifored  to  the  types  of 
crimes  most  often  encountered  in 
agricultural  lending.  It  has  been 
designed  to  be  easy  to  use  and  to  ensun 
the  proper  reporting  <tf  all  required 
infoemation.  The  farm  itself  contains 
instructions  and  a  brief  summary  ai 
statutory  provisions  pertaining  to 
criminal  vi(datiotts  that  most  often 
occur  in  the  context  of  agricidtural 
lending.  Thus,  the  final  regulation 
requires  Sjrstem  institutions  to  continue 
to  use  the  FCA  Refenal  Form  for  all 
criminal  refenals.  The  FCA  will  review 
the  FCA  Refenal  Form  periodioUy  as 
part  of  its  ongoing  effort  to  ensure  that 
System  institutions  have  access  to  the 
best  guidance  possibfe. 

M.  Civil  Liability  for  Making  a  Criminal 
Referral 

Several  commraters  e3q>ressed 
concern  that  System  instituti(ms  and 
institution  personnel  did  not  have 
immunity  from  dvil  liability  for  making 
a  criminal  referral.  The  FCA's 
reproposed  regulation  did  not  address 
this  issue  and  no  provision  has  been 
provided  in  the  final  regulation  as  this 
matter  has  been  addressed  by  a  statutory 
amendmenL 

The  Farm  Credit  System  Reform  Act 
of  1996  amended  the  Farm  Qedit  Act  of 
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1971  to  provide  System  institutions  and 
their  personnel  with  immunity  from 
dvil  liability  for  making  a  criminal 
referral.  See  12  U.S.C  2219e.  Now.  PCS 
instituticms  and  their  personnel  who 
disclose  to  a  government  authority 
information  proffered  in  good  faith  that 
may  be  relevant  to  a  possible  violation 
of  any  law  or  regulation  are  not  liable 
to  any  person  under  any  law  of  the 
United  States  or  of  any  State  for  the 
disclosure  or  for  any  bilure  to  notify  the 
peraon  involved  in  the  possible 
violation. 

As  a  resuh  of  this  statutory  change, 
PCS  institutions  and  their  personnel 
enjoy  immunity  similar  to  that  of  the 
other  fjimnrial  institutions  and  their 
personnel.  See  12  U.S.C.  3401,  3403;  31 
U.S.C  5312,  5318.  See  also  31  CFR  part 
103,  subpart  B. 

N.  Miscellaneous  Clarifications 

1.  Section  617.2(a)  was  amended  to 
claiUy  the  FCA's  intent  that,  although  in 
the  exercise  of  due  diligence  it  is  the 
direct  lender's  respfmsibility  to  make  a 
criminal  refarral  involving  a  loan  it  has 
made,  w^n  a  Federal  land  bank 
association  services  a  loan  made  by  a 
Farm  Credit  Bank,  the  association  must 
notify  the  Bank  of  any  known  or 
suspected  criminal  violation  involving 
that  loan. 

2.  Section  617.2(c)  was  amended  to 
tpocify  that  System  institutions  must 
notify  both  the  appropriate  Federal  law 
enf(»cement  authinities  and  the  FCA 
offices  in  those  instances  requiring 
urgent  attention. 

3.  Former  §  617.3(a)  and  (b)  were 
combined  for  Iwevity  and  renumbered  as 
§  617.3(a).  That  section  provides  that  if 
a  criminal  referral  involves  a  member  of 
the  board  of  directors,  discretion  may  be 
exercised  in  notifying  such  member  of 
the  cruninal  referral.  The  FCA  intends 
the  term  "exercise  of  discretion"  to 
mean  that  the  institution  must 
determine  whether,  under  the 
circumstances,  only  those  membere  of 
the  board  of  directors  not  involved  in 
the  criminal  violation  should  be  notified 
of  the  criminal  referral. 

4.  Former  §  617.3(c)  has  been 
renumbered  as  §61 7.3(b)  and  amended - 
to  provide  that  a  System  institution 
shall  make  all  required  notifications 
under  a  surety  bond  or  other  contract. 
A  System  institution  is  no  longer 
required  to  make  an  initial 
determination  of  whether  there  is  a  loss 
prior  to  notification. 

List  ofSdiiects  in  12  CFR  Part  617 

Banks,  banking.  Criminal  referrals. 
Criminal  transactions.  Embezzlement, 
Insider  abuse,  Insvestigations,  Money 
laundoing.  Theft 


For  the  reasons  stated  in  the 
preamble,  part  617  of  chapter  VI.  title  12 
of  the  Code  of  Federal  Regiilations  is 
revised  to  read  as  follows: 

PART  617— REFERRAL  OF  KNOWN 
OR  SUSPECTED  CRNflNAL 
VIOLATIONS 

Sec 

617.1  Purpow  and  scope. 

617.2  RafBrrals. 

617.3  Notification  of  board  of  direct<»s  and 
bonding  company. 

617.4  Institution  responsibilities. 
Anthertty:  Sees.  5.9,  5.17  of  the  Farm 

Civdit  Act  (12  U.S.C.  2243.  2252). 


whether  there  appears  to  be  a  reasonable 
basis  to  conclude  that  a  criminal 
violation  has  been  committed  and.  if  so, 
to  report  the  matter  to  the  proper  law 
enforcement  authorities  for 
consideration  of  prosecution. 

(e)  Each  referral  required  by  §  617.2(a) 
shall  be  made  on  the  FCA  Referral  Form 
in  accordance  with  the  FCA  Referral 
Form  instructions  relating  to  its  filing 
and  distribution. 


1617.1 

(a)  This  part  applies  to  all  institutions 
of  the  Farm  Credit  System  as  defined  in 
section  1.2(a)  of  the  Farm  Credit  Act  of 
1971,  as  amended,  (Act)  (12  U.S.C. 
2002(a))  including,  but  not  limited  to. 
associaticms.  banks,  service  corporations 
chartered  imder  section  4.25  of  the  Act. 
the  Federal  Farm  Credit  Banks  Funding 
Corporation,  the  Farm  Credit  System 
Pinancial  Assistance  Corporation,  the 
Farm  Credit  Leasing  Services 
Corporation,  and  tlM  Federal 
Agricultural  Mortgage  Corporation 
(hereinafter,  institutions).  The  purposes 
of  this  part  are  to  ensure  public 
confidence  in  the  Fann  Credit  System, 
to  ensure  the  reporting  of  known  or 
suspected  criminal  activity,  to  reduce 
potential  losses  to  institttfions.  and  to 
ensure  the  safety  and  soundness  of 
institutions.  This  pari  requires  that 
institutions  use  the  Farm  Credit 
Administration  Criminal  Referral  Form 
(hereinafter  FCA  Referral  Form)  to 
notify  the  appropriate  Federal 
authorities  whoi  any  known  or 
susi}ected  Federal  criminal  violations  of 
the  type  described  in  §  617.2  are 
discovered  by  institutions. 

(b)  The  specific  referral  requirements 
of  this  part  apply  to  known  or  suspected 
criminal  violations  of  the  United  States 
Code  involving  the  assets,  operations,  or 
a&irs  of  an  institution.  This  part 
prescribes  procedures  for  referring  those 
violations  to  the  proper  Federal 
authorities  and  the  Farm  Credit 
Administration.  No  specific  procedural 
requirements  apply  to  the  referral  of 
violations  of  State  or  local  laws. 

(c)  Nothing  in  this  part  should  be 
construed  as  reducing  in  any  way  an 
institution's  ability  to  report  known  or 
suspected  criminal  activities  to  the 
appropriate  investigatory  or  prosecuting 
authorities,  whether  Federal,  State,  or 
local,  even  when  the  circumstances  in 
which  a  report  is  required  imder  §617.2 
are  not  present. 

(d)  It  shall  be  the  responsibility  of 
each  System  institution  to  determine 


f  617.2 

(a)  Each  institution  and  its  board  of 
directors  shall  exerdse  due  diHgence  to 
ensure  the  discovery,  appropriate 
investigation,  and  reporting  of  criminal 
activity.  Within  30  calendar  days  of 
determining  that  there  is  a  known  ot 
suspected  criminal  violation  of  the 
United  States  Code  involving  or 
affecting  its  assets,  operations,  or  aHairs, 
the  institution  shall  refer  such  criminal 
violation  to  the  appropriate  regional 
offices  of  the  United  States  Attorney, 
and  the  Federal  Bureau  of  Investigation 
or  the  United  States  Secret  Service  or  . 
both,  using  the  FCA  Referral  Form.  A 
copy  of  the  completed  FCA  Refeiral 
Form,  accompanied  by  any  relevant 
dociunentation.  shall  be  provided  at  the 
same  time  to  the  Farm  Credit 
Administration's  Office  of  General 
Coimsel.  In  the  event  that  a  Farm  Credit 
bank  makes  a  loan  through  a  Federal 
land  bank  association  which  services 
tfie  loan,  the  Federal  land  bank 
association  must  inform  the  Farm  Credit 
bank  of  any  known  or  suspected 
violation  involving  that  loan  and  the 
Farm  Credit  bank  shall  refer  the 
violation  to  Federal  law  enforcement 
authorities  under  this  section.  A  report 
is  required  in  circumstances  where 
there  is: 

(1)  Any  known  at  suspected  criminal 
activity  (e.g.,  theft,  embezzlement), 
mysterious  disappearance,  luexplained 
shortage,  misapplication,  or  othm 
defalcation  of  property  and/or  funds, 
regardless  of  amount,  where  an 
institution  employee,  officer,  director, 
agent,  or  other  person  participating  in 
the  conduct  of  the  afiaira  of  such  an 
institution  is  suspected: 

(2)  Any  known  or  suspected  criminal 
activity  involving  an  actual  or  potential 
loss  of  $5,000  or  more,  through  false 
statements  or  other  fraudulent  means, 
where  the  institution  has  a  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects  and  the  suspect(s) 
is  not  an  institution  employee,  officer, 
director,  agent,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  such  an  institution: 

(3)  Any  known  or  suspected  criminal 
activity  involving  an  actual  or  potential 
loss  of  $25,000  or  more,  throu^  false 


statements  or  other  fraudulent  means, 
where  the  institution  has  no  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects;  or 

(4)  Any  known  or  suspected  criminal 
activity  involving  a  financial  transaction 
in  which  the  institution  was  used  as  a 
conduit  for  such  criminal  activity  (such 
as  money  laundering/structuring 
schemes). 

(b)  In  cimunstances  where  there  fs  a 
known  or  suspected  violation  of  State  or 
local  criminal  law.  the  institution  shall 
notify  the  appropriate  State  or  local  law 
enforcement  authorities. 

(c)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  the 
institution  shall  immediately  notify  by 
teleph<Mie  the  appropriate  Federal  law 
enforcement  authorities  and  FCA  offices 
specified  on  the  FCA  Referral  Fana 
upon  determining  that  a  known  or 
suspected  criminal  violation  of  Federal 
law  requiring  urgent  attention  has 
oocumd  m  is  ongoing.  Such  cases 
include,  but  are  not  limited  to.  those 
where: 

(1)  There  is  a  likelihood  that  the 
suspect(8)  will  flee; 

(2)  The  magnitude  or  the  contintution 
of  the  known  or  suspected  criminal 
violation  may  imperil  the  institution's 
continued  operation:  or 

(3)  Key  institution  pers(«uiel  are 
involved. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  te-NM-iaS-AO;  Amewdmsnt 
39-10015;  AD  97-KMI8] 
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§  (17.3   NeWlealion  ol  twerd  o( 


(a)  The  institution's  board  of  directors 
shall  be  promptly  notified  of  any 
criminal  referral  by  the  institution, 
except  that  if  the  criminal  referral 
involves  a  member  of  the  board  of 
directore.  discretion  may  be  exercised  in 
notifying  such  monber  of  the  referral. 

(b)  The  institution  invidved  shall 
promptly  make  all  required  notificatims 
under  any  applicable  surety  bond  or 
othw  contract  for  protection. 

1617.4    Instilulion  rssponaibUMea. 

Eadi  institution  shall  establish 
effective  policies  and  procedures 
designed  to  ensure  compliance  with  this 
part,  including,  but  not  limited  to, 
adequate  internal  controls. 

Dated:  April  25. 1997. 
Floyd  Fttfaiaa. 

Secretory.  Fann  Credit  Administration  Board. 
(FR  Doc.  97-11685  Filed  5-5-97;  8:45  am] 
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Modal  BACI-II 200  and 
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400 

AQENCY:  Federal  Aviation 
Administratis.  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  adopts  a 
new  airwmthiness  directive  (AD), 
applicable  to  all  BritiiA  Aerospace 
Model  BAC 1-11  200  and  400  series 
airplanes,  that  requires  repetitive 
ultrasoiic  inspections  to  detect  cracking 
of  the  lugs  of  the  engine  mounting 
beams,  and  replacement  of  the  beam 
with  a  serviceable  part,  if  necessary. 
This  amendmffiit  is  prompted  l^  reports 
of  fetigue  cracking  of  the  lugs  of  the 
engine  mounting  beams.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  cracking  of  the 
engine  moimting  lugs,  which  could 
result  in  reduced  structural  capability  of 
the  engine  mount. 
DATES:  Effective  |une  10. 1907. 

The  inonpontion  by  rafereiKse  of 
certain  pubUcatioas  listed  in  the 
regulati<His  is  approved  by  the  Director 
of  the  Federal  Rqpster  as  of  June  10. 
1997. 

ADDNESSES:  The  service  infcmnation 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace.  Airbus  Limited, 
P.O.  Box  77,  Bristol  BS99  7AR.  England. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administraticm 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  nmTHER  aiFOMIATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer. 
Standardization  Brancii.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLBIENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
imilude  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAC  1-11  200  and 
400  series  airplanes  was  published  in 
the  Federal  Register  on  Pebriiary  14. 
1997  (62  FR  6892).  That  action  proposed 
to  require  repetitive  ultrasonic 


inspections  to  detect  cracking  of  the 
lugs  of  the  lower  forward,  lower  rear, 
upper  forward,  and  uppm  rear  engine 
mounting  beams,  and  replacement  of 
the  beam  with  a  servioe^le  part,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  sbmwIbmmL  No 
comments  were  subaMHed  in  reqxmse 
to  the  proposal  or  the  FAA's 
deteimiiution  of  tiie  coat  to  the  public. 

Conclusion 

The  FAA  has  ritanainsrl  that  air 
safety  and  the  pub^  iatsfsst  require  the 
adoption  of  the  mie  as  psopoaed. 

Costlmpact 

The  FAA  estiMasBlhat  31  British 
Aerospwx  Mo<M  BAC  1-11  200  and 

400  series  aiiplwMS  of  U.S.  registry  will 
be  afiected  by  this  AO,  tlHt  it  wiU  take 
approximatefy  6  walk  kows  per 
airplane  to  ai.  i  uaialish  ibm  required 
acticms.  and  Aatva  afvangs  Mmt  rate 
is  $60  per  woik  hoar,  ■aaad  on  these 
figures,  the  cost  iaqpactof  the  AD  cm 
U.S.  operaton  is  estiaalad  to  be 
$11,160,  or  $360  par  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  diat  no 
operator  has  yet  acooai|Hished  any  of 
the  requirements  of  this  AD  action,  aiKi 
that  no  operator  would  accomplish 
those  actions  is  the  fature  if  this  AD 
were  not  adopted. 

KegnUtory  laapacl 

The  regulations  adc^ited  herein  will 
not  have  substantial  dirsct  effects  on  the 
.  States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  d^tribution  of  power  and 
responsibilities  amoag  tiie  various 
levels  of  govemment  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  acticm"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  n^ative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  ct^y 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
thecaption^ 
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Lilt  of  Snbiwts  IB  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Inctvporation  by  reference. 
Safety. 

Adaptk»  of  tke  AsMBCbnant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministratioD  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART 

oiREcnvcs 

1.  The  authority  citation  for  part  39 
cootinues  to  read  as  follows: 


:  49  U.&C  106(g).  40113. 44701. 


2.  Section  39.13  is  amended  by 
adding  the  followring  new  airworthiness 
directive: 

(Fonnarly  British  Ammtpma  Canaamdal 
Aircnil  Liinitsd.  British  AatMpaca 
Aiicnft  Group):  AoMBdnMBt  39-10015. 
DoGkBt  96-NM-18a-AD. 
Appticability:  AU  Model  BAG  1-11  200 
■id  400  Mrias  aiipiaiMt.  cMtificated  in  my 

Male  1:  TUa  AD  sppUea  to  each  aiiplane 
idaatifiad  ia  tlM  pvaoading  applicability 
proriiian.  laptdlaaa  of  whether  it  has  bam 
mndifUd.  ahJarad.  orrapaired  in  tfaj  area 
■ubjact  to  the  requiiementt  of  this  AD.  For 
airplanes  that  have  been  modiHad.  ahered.  or 
repaired  so  that  the  perfcnDMnoa  of  the 
raquirMnnts  <rf  this  AD  is  affscted,  the 
owner/opeiator  must  request  approval  far  an 
ahatnative  method  of  compliance  in 
acmrdanre  widi  paragraph  (d)  of  this  AD. 
The  requeet  should  include  an  asaesament  of 
die  efiact  of  the  modification,  aharation.  or 
repair  OB  the  uasaia  cooditicHi  addreaaad  by 
this  AD;  and,  if  the  uiiaafa  cooditioD  bas  not 
been  eliminated,  the  requast  should  include 
qwcific  piopoeed  actioiu  to  address  it 

Comptiance:  Required  as  indicated,  unless 
acoomplisbed  previously. 

To  detect  and  ccnect  aaddng  of  the 
engine  mounting  higs.  which  could  resiih  in 
reduced  structural  capability  of  the  engine 
mount:  acoomplista  the  &^owing: 

(a)  Patfiorm  an  ultrasonic  inspection  to 
detect  oacking  of  the  lugs  of  the  lower 
farward,  lower  rear,  upper  forward,  and 
upper  rear  ot  the  engine  mounting  beams  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  53-A-PM6032,  Issue  No.  1,  '^ 
dated  April  7, 1995,  and  at  the  earliest  of  the 
times  specified  in  paragraph  (aXD.  (aX2).  or 
(aX3)(rfthisAD. 

(1)  Within  850  landings  after  the  efiective 
date  of  this  AD.  Or 

(2)  Within  1,700  flight  hours  after  the 
effisctive  date  of  this  AO.  Or 

(3)  Within  2  years  after  the  eOsctive  date 
of  this  AD. 

(b)  If  no  cracking  is  detected,  repeat  the 
inspection  thanafler  at  intervals  not  to 


exceed  1,700  flight  hours  or  850  landings, 
whichever  occurs  first. 

(c)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  engine  mounting 
beam  in  accordance  with  British  Aeroapace 
Alert  Service  Bulletin  53-A-PM6032,  Issue 
No.  1.  dated  April  7. 1995. 

(d)  An  alternative  method  of  compliance  at 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safaty  may  be 
used  if  approved  by  the  ManagM', 
Standardization  Branch,  ANM-113,  PAA, 
Transput  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintmancs 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardizatiim 
Branch,  ANM-113. 

Mats  S:  Infatmatiim  concerning  the 
axistancs  of  am>roved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(a)  Special  fli^t  permits  may  be  issued  in 
accarduca  with  sections  21.197  and  21.199 
of  the  Fadanl  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locatioQ  where  the  requirements  of  this  AD 
can  be  aocomplishwL 

(f)  The  inspections  and  replacement  shall 
be  dons  in  aooordanoa  with  British 
AaroqMoe  Akit  Service  Bulletin  53-A- 
PM6092.  Issue  Na  1.  dated  ^iril  7, 1995. 
This  inoorpocation  l^  lafawute  «ras 
apprewed  by  the  Director  of  the  Federal 
Ragistar  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Britiah  Aaroapaca,  Airbus  Limited.  P.O. 
Box  77.  Bristol  BS99  7AR.  Bn^aad.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Dirsctorate.  1801  Und  Avenue. 
SW.,  Ranton.  Waahingtoo;  or  at  the  Office  of 
die  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washii^tm,  DC 

(g)  This  amandmant  baroiee  efliactive  oo 
June  la  1997. 

Issued  in  Rantoo.  Waahii^taii.  on  April  28. 
1997. 

Naa  D.  SckyalMBp. 

Acting  hiaimgBr,  Tmatpart  Airpkute 
DmctomlB.  Aircraft  Cnt^kation  Service. 
(FR  Doc  97-11522  niad  5-5-97;  8:45  am] 


DEFARTMEfrr  OF  TRANSPORTATION 


14  CFR  Part  39 

[DochatWo-W  MM  <0  AD;  Amandmant 
aB-10013;AO  §7-10-01] 

RM2120-AA64 

AloiwirtNn—  Dif>cll¥<o;  Ahbuo 
A310 


AGSICY:  Federal  Aviation 
Administratian.  DOT. 
ACTION:  Final  rule. 

SUMMART:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Airbus  Model 
A3 10  series  airplanes,  that  requires 
repetitive  inspections  to  detect 
discrepancies  or  damage  of  the  steady 
bearing  assemblies  of  the  flap 
transmission  system,  and  replacement 
of  any  discrepant  or  damaged  assembly 
with  a  new,  Uke  assembly.  This 
amendment  also  requires  eventual 
replacement  of  all  the  steady  bearing 
assemblies  with  new,  improved 
assemblies,  wdiich  terminates  the 
repetitive  inspection  requirements.  This 
amendment  is  prompted  by  reports  of 
cracking  of  the  hardened  steel  inner 
race,  and  broken  or  missing  innw  races 
ot  the  steady  bearing  assemblies.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  discrepancies 
and  damage  of  the  shafts  of  the  steady 
bearing  aaannblies,  which  could  cause 
the  shsits  to  feil;  feilure  ot  the  steady 
bearing  sh^ts  during  a  subsequoit 
as8)rmetric  stop  could  result  in  an 
uncommanded  assymetric  retraction  of 
the  flap,  and  subsequent  reduced 
oootroUalHlity  of  the  airplane. 
DATES:  Effective  June  10. 1997. 

TheittcorporatiaD  by  refiBrence  of 
certain  publicaticms  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  10, 
1997. 

APDHCDiii.  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Road  Point 
Maurice  Bellcmte,  31707  Bl^uc  Cedsx. 
France.  This  infonnation  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directcwate,  Rules  Dodcet, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  Hotih  Capitcd 
Street,  NW.,  suite  700,  Waahii^toa.  DC 
FOR  RmrHER  ■irOWiATIOII  CONTACT:  Tom 
Grove-  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  9805S-4056:  telephone 
(206)  227-1503;  fex  (206)  227-1149. 
•Um^MENTARY  MFORMAIKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  series  airplanes  was 
published  in  the  Federal  »«gi«*»  on 
January  14, 1997  (62  FR  1859).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect  any 
discrepancy  or  damage  to  the  steady 
bearing  assemblies  of  the  flap 
transmission  system,  and  replacement 
of  any  damaged  or  discrepant  assembly 
with  a  new.  like  assembly.  That  action 
also  proposed  to  require  eventual 


replacement  of  all  steady  bearing 
assemblies  with  the  new,  improved 
assemblies,  which  terminates  the 
repetitive  inspection  requirement. 

Interested  persons  have  been  affcnded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

"nie  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  26  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  15  work  . 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  woik  hotir. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$23,400,  or  $900  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  8  w(^ 
hours  per  airplane  to  accomplish  the 
required  replacem^t,  at  an  average 
labor  rate  of  $60  per  woric  hour. 
Required  parts  will  cost  approximately 
$16,872  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $451,152,  or  $17,352  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  acccHnplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  powOT  and 
responsibilities  among  the  various 
levels  of  government,  llierefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reaa  as  follows: 

Audierity:  49  U.S.Q  106(g),  40113, 44701. 

130.13   (AmMMtod] 

2.  Section  39.13  is  amended  by 
a^Aing  the  following  new  airworthiness 
directive: 


97-10-01  Aifhus  liidasti  iii  Amendment  39- 
10013.  Docket  96-IAi-eo-AD. 

Applicability:  Modal  A310  aeries  airplanes, 
on  which  Aiibus  Modification  10962  has  not 
been  installad;  certiAcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  praceding  applicability 
provision,  regardleas  of  whether  it  has  been 
otherwiae  modified,  altered,  or  repaired  in 
the  area  subfect  to  tha  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
<rfthe  requirements  of  this  AD  is  aSacted.  the 
owner/operator  must  request  approval  tar  an 
alternative  method  et  compliance  in 
accOTdanoe  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  madification,  alteraticHi,  or 
repair  on  the  unsafa  condition  addressed  by 
this  AD;  and,  if  the  unsafa  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  flap  transmission 
shaft  due  to  damaged  steady  bearing 
assemblies,  which  could  cause  an 
uncommanded  asymmetric  retraction  of  the 
flap,  and  result  in  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

(a)  Friw  to  the  accumulation  of  2,000  total 
l^nHing^  or  within  500  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later  Perform  a  visual  inspection  to  detect 
damage  or  any  diacrepancy  of  the  steady 
bearing  asaembUas  of  the  Qap  transmission 


system,  in  accordance  with  Airbus  Service 
Bulletin  A310-27-2067,  Revision  1,  dated 
January  5, 199S. 

(1)  If  no  Hamqy  or  discrepancy  is  detected: 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  2,000  landings,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

(2)  If  any  damage  or  discrepancy  is 
detected  and  the  groove  depth  of  the  shaft  is 
less  than  1  mm  (.04  inch):  Prior  to  the 
accumulation  of  50  landings  after  detection 
of  this  discrepancy,  replace  the  steady 
bearing  assembly  with  a  new,  like  assembly 
in  accordance  with  Airtnis  Service  Bulletin 
A31O-27-2067,  Revision  1,  dated  January  5, 
1995. 

(3)  If  any  damage  or  discrepancy  is 
detected  and  the  groove  depth  on  the  shaft 
is  1  mm  or  more:  Prior  to  further  flight, 
replace  the  steady  bearing  assembly  with  a 
new,  like  assembly,  in  accordance  with 
Airbus  Service  Bulletin  A310-27-2067, 
Revision  1,  dated  January  5, 1995. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD,  replace  aL>  steady  bearing 
assemblies  of  the  flap  transmission  system 
with  new,  improved  assemblies,  in 
accordance  with  Airbus  A310-27-2074, 
dated  November  18, 1904.  Accomplishment 
of  the  replacement  constitutes  terminating 
action  fcH'  the  requirements  of  this  AD. 

Note  2:  Airbus  Service  Bulletin  A310-27- 
2074  references  Lucas  Liebherr  Service 
Bulletin  551A-27-M551-03  as  an  additional 
source  of  service  infoamfation  for  replacement 
of  the  steady  bearing  aaaamblies  with  the 
new,  improved  aaaaablies. 

(c)  An  altamativa  method  of  compliance  or 
adjustment  of  the  coaapliance  time  that 
provides  an  an.uptaMa  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Braacfa,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Macipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Maoagar,  Standardization 
Branch,  ANM-113. 

Nala  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  %rith  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  ^anch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  certain 
replacements  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-27-2067, 
Revision  1,  dated  January  5, 1995.  Cotain 
other  replacements  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2074,  dated  November  18, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  writh  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
Copies  may  be  insjiected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington:  or  at  the 
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Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  effective  on 
June  10, 1997. 

Issued  in  Renton.  Washington,  on  April  28, 
1997. 

Neil  D.  SchaWrkamp. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-11525  Filed  5-5-97;  8:45  am] 
MUMO  coot  4»tO-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DodiM  No.  97-NM-«7-A0;  AmwKlmwrt 
30-10014;  AO  97-10-02] 

RIN2120^AAe4 

AiOMortttinass  Diractives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  777 
series  airplanes.  This  action  requires 
repetitive  corrosion/resistance 
inspections  to  measure  the  resistance  of 
each  wire  bundle  of  the  flight  control 
sjrstem;  and  repair  of  the  receptacle 
bond,  repair  of  the  bundle  coimector 
backshells,  or  replacement  of  the  wire 
bundles  with  new  components,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  corroded  connectors  and 
numerous  other  discrepancies  of  the 
wire  bimdles,  such  as  loose  backshells 
and  loose  shield  retention  bands,  due  to 
the  presence  of  moisture  inside  the  wire 
bundles.  The  actions  specified  in  this 
AD  are  intended  to  detect  and  correct 
such  corrosion,  which  coidd  reduce 
system  protection  against  lightning 
strikes  or  high  intensity  radiated  field 
(HIRF)  events,  and  consequently  could 
adversely  afiiect  wire  bundles  used  for 
the  flight  control  system.  This  sitiiation 
could  result  in  loss  of  function  of 
certain  flight  control  siuiace  actuators  in 
the  event  of  a  lightning  strike. 
DATES:  Effective  May  21,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  21. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  7. 1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
67-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hartonas,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM— 
130S.  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2864;  fax  (206)  227-1181. 
SUPPI^MENTARY  INFORMATION:  The  FAA 
has  received  reports  of  corrosion 
between  the  backshell  and  bundle 
shield,  loose  shield  retention  bands,  and 
loose  backshells  of  the  wire  bundles  of 
the  flight  control  system  on  Boeing 
Model  777  series  airplanes. 
Investigation  revealed  wire  bundles 
with  higher  than  specified  resistance 
(which  is  an  indicator  of  corrosion) 
between  the  receptacles  and  mounting 
brackets  and  between  the  brackets  and 
structure.  The  cause  of  such  corrosion 
has  been  attributed  to  the  existing 
design  of  the  %vire  btmdles.  which 
allows  moisture  to  collect  inside  the 
wire  bundle  coimectors.  Corrosion  in 
the  subject  area,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
reduce  system  protection  against 
lightning  strikes  or  high  intensity 
radiated  field  (HIRF)  events,  which 
could  adversely  affect  %vire  bundles 
used  for  the  flight  control  system,  and 
consequently  resiUt  in  loss  of  function 
of  certain  flight  control  surfece  actuators 
in  the  event  of  a  lightning  strike. 

Explanatkm  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
27A0019.  dated  April  3, 1997,  which 
describes  procedures  for  repetitive 
corrosion/resistance  inspections  to 
measure  the  resistance  of  each  wire 
bundle  of  the  flight  control  system;  and. 
if  any  discrepancy  is  found,  repair  of  the 
receptacle  bond,  repair  of  the  bundle 
connector  backshells,  or  replacement  of 
the  wire  bundles  with  new  components, 
if  necessary.  AccompUshment  of  the 
inspection  will  ensure  that  the  wiring 


maintains  shield  continuity,  which 
reduces  system  sensitivity  to  an 
lightning  strike  or  a  HIRF  event. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  777 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  detect  and 
correct  corrosion  in  the  wire  bundles  of 
the  flight  control  system,  which  could 
reduce  the  system  protection  against 
lightning  strikes  or  HIRF  events,  which 
could  adversely  affact  wire  bundles 
used  for  the  flight  control  system,  and 
consequently  result  in  loss  of  fimction 
of  certain  flight  control  surface  actuators 
in  the  event  of  a  lightning  strike.  This 
AD  requires  repetitive  corrosion/ 
resistance  inspections  to  measure  the 
resistance  of  each  wire  bundle  of  the 
flight 'control  system;  and,  if  any 
discrepancy  is  foimd.  repair  of  the 
receptacle  bond,  repair  of  the  bimdle 
connector  backshells.  or  replacement  of 
wire  bundles  with  new  components,  if 
necessary.  These  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

In  addition,  this  AD  provides  for  an 
optional  terminating  action  that 
involves  replacing  existing  wire  bundle 
connectors  with  new  overmolded 
connectors.  The  FAA  has  determined 
that  this  action  will  preclude  the 
collection  of  moisture  inside  the  wire 
bimdles  and  ccmsequent  corrosion  of  the 
components.  This  option  is  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  and 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
this  AD. 

The  compliance  times  for 
accomplishing  the  inspections  are 
dependent  upon  the  time  elapsed  since 
the  first  production  test  flight  of  the 
airplane.  Airplanes  that  have  reached  or 
exceeded  12  months  from  the  time  of 
the  first  production  test  flight  of  the 
airplane  are  to  be  inspected  vsrithin  60 
days  after  the  effactive  date  of  the  AD. 
For  airplanes  that  have  not  yet  reached 
or  exceieded  12  months  since  the  time  of 
the  first  production  test  flight,  the  initial 
inspection  is  not  required  until  the 
airplane  reaches  that  threshold.  The 
FAA  notes  that  the  required  compliance 
time  of  within  12  months  after  the  first 
production  fli^t  test  is  usually 
sufficient  to  allow  for  a  brief  comment 
period  before  adoption  of  a  final  nde. 
However,  in  this  AD,  the  compliance 
time  of  12  months  was  selected  based 
on  the  following  factors.  The  FAA 
considered  not  only  the  degree  of 


urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
manufacturer's  recommendation  as  to 
an  appropriate  compliance  time;  the  feet 
that  the  unsafe  condition  involves 
corrosion,  which  is  associated  with 
passage  of  time;  and  the  fact  that  the 
times  the  first  production  flight  test 
occurs  will  significantly  vary  the  date 
the  compliance  time  must  be  met  for 
these  airplanes.  The  FAA  considers  that, 
by  allowing  airplanes  to  reach  or  exceed 
12  months  before  performing  the  initial 
inspection,  no  undue  biuden  is  created 
for  the  operators;  rather,  this 
compliance  time  will  enable  operators 
to  continue  to  operate  for  a  time  that 
does  not  adversely  affect  the  operational 
safety  of  these  airplanes. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effsctive  Date 

Since  a  sitiiation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opporttmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
oAnmimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  night  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  r^^ort  that 


sunmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-67-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  suJt>stantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regiilation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Felmiary  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regidatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Ekicket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 


f  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-10-02  Boeing:  Amendment  39-10014. 
Docket  97-NM-67-AD. 

Applicability:  All  N4odel  777  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
o%vner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliarux:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion,  which 
could  reduce  system  protection  against 
lightning  strikes  or  high  intensity  radiated 
field  (HIRF)  events,  adversely  affect  wire 
bundles  used  for  the  flight  control  system, 
and  result  in  loss  of  function  of  certain  flight 
control  surface  actuators,  accomplish  the 
following: 

(a)  Within  12  months  after  first  production 
test  flight  of  the  airplane,  or  within  60  days, 
whichever  comes  later,  perform  an 
inspection  to  determine  the  part  number  (P/ 
N)  of  each  %vire  bundle  connector  at  the 
wheel  well  disconnects,  as  listed  in  the  table 
in  paragraph  D.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
777-27A0019,  dated  April  3. 1997;  and  to 
determine  if  the  wire  bundle  has  a  molded 
backshell:  in  accordance  with  paragraph  C  of 
the  Accomplishment  Instructions  in  the 
previously  referenced  alert  service  bulletin. 

(1)  If  any  wire  bundle  has  P/N  S280W655- 
(    )  and  has  a  molded  backshell,  no  further 
action  is  required  by  paragraph  (a)  of  this  AD. 

(2)  If  any  wire  bundle  does  not  have  a 
molded  backshell,  prior  to  further  flight, 
perform  a  corrosion/resistance  inspection  to 
measure  the  resistance  of  each  bundle  in 
accordance  with  paragraph  D.  of  the 
Accomplishment  Instructions  in  the  alert 
service  bulletin. 

(b)  If,  during  any  oonoeion/resistance 
inspection  required  by  this  AD,  the  resistance 
of  any  wire  bundle  is  found  to  be  ISO 
milliohms  or  less,  repeat  the  corrosion/ 
resistance  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  not  tb 
exceed  7  months. 

(c)  If,  during  any  corrosion/resistance 
inspection  required  by  this  AD,  the  resistance 
of  any  wire  bundle  is  found  to  be  greater  than 
150  milliohms,  prior  to  further  flight,  repair 
the  receptacle  bond,  repair  the  bundle 
connector  backshells,  or  replace  the  wire 
bundles,  in  accordance  with  paragraph  H.  of 
the  Accomplishment  Instructions  in  Boeing 
Alert  Service  Bulletin  777-27A0019,  dated 
April  3, 1997.  Repeat  the  corrosion/resistance 
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inspection  required  by  paragraph  (a)  of  this 
AO  at  the  time  specified  in  paragraph  (c](l) 
or  (c)(2)  of  this  AO,  as  applicable. 

(1)  For  airplanes  on  which  any  wire  bundle 
has  been  replaced:  Within  12  months  after 
installation  of  the  new  wire  bundle, 
accomplish  the  corrosion/resistance 
inspection  required  by  paragraph  (a)  of  this 
AO;  and  thereafter,  repeat  that  inspection  at 
intervals  not  to  exceed  7  months. 

(2)  For  airplanes  on  which  any  receptacle 
bond  or  bundle  connector  backshells  have 
been  repaired:  Repeat  the  corrosiony 
resistance  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  not  to 
exceed  7  months. 

(d)  Replacement  of  existing  wire  bundle 
connectors  with  new  overmolded  connectors, 
in  accordance  with  a  method  approved  by 
the  Manager.  Seattle  Aircraft  Certification 
Office  (ACX)),  FAA,  Transport  Airplane 
Directorate,  constitutes  a  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

.    (e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any,  may  be 
otMained  from  the  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  writh  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(g)  Certain  action(s)  shall  be  done  in 
accwdance  with  Boeing  Alert  Service 
Bulletin  777-27A0019,  dated  April  3. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Registn  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DQ 

(h)  This  amendment  becomes  effective  on 
May  21, 1997. 

Issued  in  Ronton,  Washington,  on  April  28. 
1997. 

DaireU  M.  Pederaoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-11524  Filed  5-5-97;  8:45  am] 
■UJNO  COM  4*1«-19-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[ftetoaM  No.  33-7418;  File  Number  S7-fr- 
97] 

RIN  3236-AH14 

Deflnilion  of  "Prepared  By  or  On 
Behalf  of  the  Issuer"  for  Purposes  of 
Detennlning  if  an  Offering  Document  is 
Subject  to  State  Regulation 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTKM:  Final  rule. 

summary:  The  National  Securities 
Markets  Improvements  Act  of  1996 
mandates  that  the  Securities  and 
Exchange  Commission  ("Commission") 
adopt  a  definition  of  the  phrase 
"prepared  by  or  on  behalf  of  the  issuer" 
foimd  in  Section  18  of  the  Securities  Act 
of  1933.  The  Commission  today  adopts 
this  definition,  thereby  providing 
guidance  as  to  when  an  offering 
document  is  subject  to  state  regulation. 
EFFECTIVE  DATE:  Rule  146  will  be 
efiiective  on  May  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge.  Division  of  Corporation 
Finance,  at  (202)  942-2950.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
supptammMT  information:  The 
Commission  today  adds  Rule  146  ■ 
Under  the  Securities  Act  of  1933 
("Securities  Act"  or  "the  Act").^  The 
Rule  defines  the  term  "prepared  by  or 
on  behalf  of  the  isstier,"  fat  purposes  of 
recently  revised  Section  18  of  the  Act.^ 

LBackgroimd 

Congress  enacted  the  National 
Sectuities  Markets  Improvement  Act  of 
1996,  which  became  effective  on 
October  11,  1996.*  The  statute 
reallocates  regulatory  responsibility 
relating  to  sectuities  offerings  between 
the  federal  and  state  govemmeDts  based 
on  the  natiuv  of  the  security  or  off^ering. 
Among  other  things,  it  preempts  state 
laws  requiring  or  with  respect  to 
registration  or  qualification  of  covered 
seciuities  as  defined  in  the  Act.^  It  also 
prohibits  states  from  directly  or 
indirectly  prohibiting,  limiting  or 
imposing  any  conditions  on  the  use  of 
any  offering  document  for  a  covered 
security  if  the  offering  dociunent  is 


"prepared  by  or  on  behalf  of  the 
issuer."* 

II.  Rule  146 

The  statute  requires  the  Commission 
to  define  by  rule  the  phrase  "prepared 
by  or  on  behalf  of  the  issuer,"  as  used 
in  connection  with  the  prohibition  on 
state  regulation  of  offering  dociunents 
for  covered  securities.''  The  Commission 
proposed  a  definition  in  February  1997  ' 
and  received  three  comment  letters. 
Today  it  adopts  the  definition,  slightly 
modified  from  the  proposed  version. 

The  Commission  continues  to  believe, 
as  it  stated  in  the  proposing  release,  that 
the  phrase  is  intended  to  cover  offering 
doctiments  prepared  with  the  issuer's 
knowledge  and  consent.  Thus,  the 
definition  encompasses  offering 
doctunents  authorized  and  approved  by 
the  issuer.  Conversely,  documents  that 
are  prepared  and  circulated  without 
issuer  involvement  are  not  covered,  and 
are  subject  to  state  regulation. 

Like  the  proposal,  tne  final  rule 
requires  a  two-step  approach  to  this 
process.  First,  the  issuer  must  authorize 
the  production  of  the  document.  This 
provision  does  not  require  a  board  of 
directors  to  act  with  respect  to  each 
document  connected  to  a  securities 
offering.  A  company  may  authorize 
agents  or  representatives  to  act  in  its 
stead.  The  final  rule  clarifies  the 
proposed  language  by  specifically 
acknowledging  authorization  by  an 
agent  or  representative  chosen  by  the 
issuer  for  that  purpose. 

The  second  step  requires  the  issuer,  or 
its  agent  or  representative,  to  approve  an 
authorized  offering  document  before  its 
use.  The  proposal  reflected  this  concept 
in  its  requirement  that  an  authorized 
document  be  prefnred  by  "a  director, 
officer,  general  partner,  employee, 
affiliate,  underwriter,  attorney, 
accountant  or  agent  of  the  issuer."  In 
light  of  the  public  comment,  and  upon 
fiuther  consideration,  the  Commission 
has  recraited  this  provision  to  clarify  its 
intentions  and  make  the  rule  simpler.  In 
the  final  rule,  an  issuer-authorized 
offering  document  (including  one 


■  Tha  rub  is  codified  at  17  CFR  230.146. 
'15U.S.C77art  leq. 
il5U.S.C77r. 

«Pub.L.  104-290,  llOSUt.  3416  (1996). 
'The  term  "covered  lacurity"  is  dafined  in  new 
aaction  ia(b)  ll5  U.S.C  77r(b)l. 


*The  term  "offering  document"  is  defined  in  new 
taction  18(d)(1)  tlS  U.S.C  77r(d)(l)j.  as  follows: 

(1)  OfTering  Document. — The  tenn  "offering 
document" — 

(A)  has  the  meaning  given  the  term  "proapectus" 
in  aaction  2(10).  but  without  regard  to  the 
provisions  of  subparagraphs  (A)  and  (B)  of  that 
taction:  and 

(B)  includes  a  communication  tliat  is  not  deemed 
to  offer  a  security  pursuant  to  a  rule  of  the 
Commitaion. 

^  Section  lB(d)(2)  requires  the  Commission  to 
adopt  this  definition  not  later  than  six  months  after 
the  section's  enactroenL 

•Release  No.  33-^488  (February  11. 1997)  (62  FR 
7186]  ("Propoaing  Halaaae"). 


authorized  by  the  issuer's  agent  or 
representative)  is  within  the  definition 
if  the  issuer  or  its  agent  or 
representative  approves  a  prepared 
document  before  its  use.  The  rule  does 
not  require  the  same  person  who 
authorized  the  dociunent's  production 
to  be  responsible  for  approving  the 
prepared  document.  It  is  intended  that  * 
this  agent  or  representative  will  have 
reviewed  the  document  in  advance. 

Of  course,  state  law  controls  how  a 
company  authorizes  activities.  For 
example,  if  under  state  law  the  board  of 
directors  or  other  governing  body  may 
delegate  authorization  or  approval 
authority  for  all  offering  documents  to 
an  individual,  committee,  or  even  an 
outside  entity  such  as  an  underwriter, 
then  the  authorization  or  approval  of 
that  person  woiUd  be  sufficient  for  Rule 
146.' 

m.  Cost-Benefit  Analjrsis 

There  were  no  responses  to  the 
Commission's  solicitation  of  comment 
regarding  the  costs  and  benefits  of  this 
definition.  The  Commission,  at 
Congress'  behest,  crafted  Rule  146  to 
provide  guidance  with  respect  to  how  to 
interpret  the  language  of  the  statute. 
Therefore,  the  economic  burdens  and 
benefits  relating  to  state  preemption 
generally  will  be  attributable  to  the 
statute.  While  the  Commission  expects 
the  economic  effects  of  this  rule  to  be 
minimal,  the  definition  will  allow 
greater  certainty  about  when  an  offering 
document  is  subject  to  state  review. 

IV.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  final  regulatory  flexibility  analysis 
has  been  prepared  in  accordance  with  5 
U.S.C.  604  concerning  this  definition. 
The  analysis  notes  that  the  rulemaking 
relates  to  a  Congressional  mandate  to 
define  the  term  "prepared  by  or  on 
behalf  of  the  issuer"  for  piuposes  of 
Section  18  of  the  Act  and  describes  the 
reasons  for  and  purposes  of  the 
definition. 

The  analysis  states  that  no  comments 
were  received  in  response  to 
Commission  solicitation  with  respect  to 
the  Initial  Regulatory  Flexibility 
Analysis.  The  analysis  goes  on  to  state 
that  there  are  approximately  1100 
reporting  companies  that  satisfy  the 
definition  of  "small  business"  imder 
Exchange  Act  Rule  0-10,  but  there  is  no 


*As  provided  by  statute,  the  definition  is 
applic^le  only  to  Section  18  of  the  Securities  Act 
As  noted  in  the  Proposing  Release,  in  the  case  of 
a  registered  investment  company,  an  agent  of  the 
issuer  would  include,  without  limitation,  the 
issuer's  investment  adviser,  attorney,  underwriter, 
depositor  or  any  other  agent  that  performs 
administrative  functions  on  behalf  of  the  company. 


reliable  way  to  determine  the  impact  of 
the  rule  on  these  entities,  because  it 
cannot  be  determined  how  many  of 
these  entities  may  raise  capital,  thereby 
benefiting  from  the  rule.  The 
Commission  does  not  expect  that 
significant  changes  to  reporting, 
recordkeeping  and  compliance  burdens 
will  result  from  the  rule,  inasmuch  as 
the  substantive  effects  of  the  changes  to 
Section  18  are  controlled  primarily  by 
the  terms  of  the  legislation,  and  not  by 
the  terms  of  this  definition.  The  purpose 
of  the  definition  is  to  give  guidance  with 
regard  to  the  meaning  of  a  statutory 

term. 

The  Commission  considered  whether 
there  are  any  appropriate  steps  available 
to  minimize  the  economic  impact  of 
rule  on  small  businesses  and 
determined  that  establishing  different 
requirements  for  small  entities  or 
exempting  them  from  all  or  part  of  the 
definition  would  not  serve  the  public 
interest,  nor  would  it  aid  small 
businesses.  The  definition  is 
purposefully  crafted  to  give  small 
entities  equal  footing  with  large 
companies  with  respect  to  the  benefits 
of  state  preemption  that  Congress 
envisioned  when  it  enacted  revised 
Section  18. 

V.  EfEective  Date 

The  effective  date  for  Rule  146  is  May 
6, 1997,  the  Federal  Register 
publication  date.  In  accordance  with  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d)(3).  the  Commission  finds  that  the 
statutory  mandate  to  adopt  a  nde  within 
six  months  of  the  statute's  effective  date 
provides  good  cause  to  establish  an 
effective  date  less  than  30  days  after 
publication  of  these  rules.  The  early 
effective  date  vtrill  also  allow  affected 
persons  to  begin  relying  on  the  new 
definition  immediately  by  eliminating 
confusion  in  the  marketplace  over 
whether  a  doctmient  is  "prepared  by  or 
on  behalf  of  the  issuer"  for  purposes  of 
the  statute.  Finally,  because  the 
definition  does  not  impose  any  new 
burdens,  the  public  would  derive  no 
benefit  from  die  time  provided  by  a 
delayed  implementation  date. 

VI.  SUtutory  Basis 

Ride  146  is  being  adopted  pursuant  to 
Sections  18  and  19  of  the  Securities  Act 

List  of  Subiects  in  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing. 
Title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
part  230  is  revised  to  read  as  follows: 

Authority:  15  U.S.C  77b,  77f,  77g,  77h.  77), 
77r,  77s,  77s8S,  78c,  78d,  78i,  78ni,  78n,  78o, 
78w,  78;^d),  79t,  80a-8,  80a-29,  8Oa-30,  and 
80a-37,  unless  otherwise  noted. 

*         *         •         *         • 

2.  By  adding  §  230.146,  to  read  as 
follows: 

f  230.146    Definition  of  "preperedl>y  or  on 
tMlMlf  of  ttie  issuer"  for  purposes  of 
Section  18  of  file  Act 

*  Prepared  by  or  on  behalf  of  the  issuer. 
An  offering  document  (as  defined  in 
Section  18(d)(1)  of  die  Act  [15  U.S.C. 
77r(d)(l)])  is  "prepared  by  or  on  behalf 
of  the  issuer"  for  purposes  of  Section  18 
of  the  Act,  if  the  issuer  or  an  agent  or 
representative: 

(a)  Authorizes  the  document's 
production,  and 

(b)  Approves  the  document  before  its 
use. 

Dated:  April  30, 1997. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-11692  Filed  5-5-97;  8:45  am] 
8NJJNQ  CODE  8010-«1-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  573 
[Docket  Na  FR-410e-C-oq 
RiN  2506^887 

Loan  Guarantee  Recovery  FuiKi; 
Technical  Amendment  to  Hnal  Rule 

AGBICY:  Office  of  the  Assistant 

Secretary  for  Communify  Planning  and 

Development,  HUD. 

ACTION:  Technical  amendment  to  final 

nde. 

SUMMARY:  On  September  6, 1996  (61  FR 

47404),  HUD  published  a  final  rule 
implementing  section  4  of  the  Church 
Arson  Prevention  Act  of  1996. 
Specifically,  the  September  26, 1996 
final  nde  established  the  procediues, 
terms,  and  conditions  by  which  HUD 
will  guarantee  loans  to  assist  nonprofit 
organizations  in  financing  activities 
designed  to  rebuild  and  rehabilitate 
structures,  to  replace  and  restore 
personal  property,  and  to  finance  other 
eligible  activities  as  provided  for  in  the 
final  nde.  The  September  6. 1996  final 
nde  inadvertentiy  omitted  irom  the  list 
of  eligible  activities  the  refinancing  of 
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existing  indebtedness  secured  by  a 
property  which  has  been  constructed, 
rehabilitated,  or  reconstructed.  The 
purpose  of  this  document  is  to  make  the 
necessary  correction. 
EFFECTIVE  DATE:  October  7,  1996. 
SUPPLEMENTARY  INFORMATION:  On  July  3, 
1996,  President  Clinton  signed  into  law 
the  "Church  Arson  Prevention  Act  of 
1996"  (Pub.  L.  104-155)  (the  Act).  The 
Act  provides  Federal,  State  and  local 
law-enforcement  agencies  with  the 
needed  additional  tools  to  address 
violent  crimes  against  places  of 
worship,  strengthens  the  penalties  for 
these  crimes,  and  authorizes  Federal 
assistance  for  rebuilding  efforts..  Sectioll 
4  of  the  Act,  entitied  "Loan  Guarantee 
Recovery  Fund,"  authorizes  the 
Secretary  of  HUD  to  guarantee  loans 
made  by  financial  institutions  to  assist 
certain  nonprofit  organizations 
(organizations  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986)  that  have  been  damaged  as  a 
result  of  acts  of  arson  or  terrorism. 

On  September  6.  1996  (61  FR  47404), 
HUD  published  a  final  rule 
implementing  section  4  of  the  Act  by 
establishing  a  new  24  CFR  part  573.  Part 
573  describes  the  procedures,  terms, 
and  conditions  by  which  HUD  will 
guarantee  loans  to  assist  eligible 
nonprofit  organizations.  Uiider  §573.3, 
eligible  borrowers  may  use  guaranteed 
loan  funds  for  a  wide  range  of  activities. 
Paragraph  (i)  of  S  573.3  permits  the  use 
of  guaranteed  loan  funds  to  refinance 
existing  indebtedness  secured  by  a 
property  to  be  constructed, 
rehabilitated,  or  reconstructed. 

Unfortunately,  §  573.3(i)  inadvertently 
omitted  to  include  the  refinancing  of 
existing  indebtedness  secured  by  a 
property  for  which  construction, 
rehabilitation,  or  reconstruction  has 
already  begun.  As  evidenced  by  the 
preamble  to  the  September  6, 1996  final 
rule,  HUD  intended  to  include  such 
refinancings  in  the  list  of  eligible 
activities.  For  example,  the  summary  of 
eligible  activities  set  forth  in  the 
preamble  provided  that  gutu^nteed  loan 
funds  may  be  used  for  the  "refinancing 
of  existing  indebtedness"  (61  FR  47404). 
The  summary  did  not  limit  such 
refinancings  to  indebtedness  seciued  by 
properties  where  rebuilding  was  a 
future  event. 

Further,  in  justifying  the  need  for 
final  rulemaking  without  prior  public 
comment,  HUD  noted  that  the 
Department  of  Justice  had  identified 
more  than  40  eligible  organizations 
whose  pro{>erties  had  been  damaged  or 
destroyed  by  acts  of  arson  or  terrorism 
and  that  those  organizations  were  in 
inmiediate  need  of  loan  guarantee 


assistance  (61  FR  47404).  It  was  known 
to  HUD  that  some  of  these  organizations 
had  already  rebuilt  their  damaged 
properties  with  loans  carrying  interest 
rates  that  might  have  been  lower  with 
HUD  loan  guarantee  assistance. 

List  of  Sul^ects  in  24  CFR  Part  573 

Loan  programs — housing  and 
community  development.  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  in  tide  24  of  the  Code  of 
Federal  Regulations,  part  573  is 
amended  as  follows: 

1.  The  authority  citation  for  part  573 
continues  to  read  as  follows: 

Authority:  Pnb.  L.  104-155, 110  Stat  1392, 
18  U.S.C.  241  note;  42  U.S.C.  3535(d). 

2.  In  §  573.3.  paragraph  (i)  is  revised 
to  read,  as  follows: 

{573.3    BIgibtoacavttias. 

•  •        •        •        • 

(i)  Loans  for  refinancing  existing 
indebtedness  secured  by  a  property 
which  has  beoi  or  will  be  acquired, 
constructed,  rehabilitated  or 
reconstructed,  if  such  financing  is 
determined  to  be  appropriate  to  achieve 
the  objectives  of  the  Act  and  this  part. 

•  •        •        •        • 

Dated:  May  1, 1997. 
Camillc  E.  Accvado, 

Assistant  Geneml  Counsel  for  Regulations. 
[FR  Doc  97-11729  Filed  »-S-«7: 8:45  anU 
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ENVIRONMENTAL  PROTECTIOH 
AGENCY 

40CFRPaftS2 

[CA  1«2-0037a;  FRL-«8ie-0] 

Approval  and  Promulgation  of 
ImplemanlaUoH  Plana;  Callfomia  State 
Implamantation  Plan  Raviakm,  South 
Coaat  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  granting  limited  approval  and 
limited  disapproval  of  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  two  rules 
bom.  the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
final  action  will  incorporate  these  rules 
into  the  federally  approved  SIP.  The 
intended  effect  of  finalizing  this  action 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 


(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  active  and  inactive 
landfills.  Thus,  ^A  is  finalizing  a 
simultaneous  limited  approval  and 
limited  disapproval  of  the  rules  under 
CAA  provisions  regarding  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority  because  the  rules, 
while  strengthening  the  SIP,  also  do  not 
fully  meet  the  CAA  provisions  regarding 
plan  submissions  and  plan  requirements 
for  nonattainment  areas. 
DATES:  This  action  is  effective  on  July  7, 
1997  unless  adverse  or  critical 
comments  are  received  by  June  5, 1997. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.  S.W.. 

Washington.  D.C.  20460 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765-4182 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  A.  Bowlin.  Rulemaking  Office 
(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  K.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1188. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  incorporated  into  the 
California  SIP  are  SCAQMD  Rule 
1150.1,  Control  of  Gaseous  Emissions 
from  Active  Landfills,  and  SCAQMD 
Rule  1150.2,  Control  of  Gaseous 
Emissions  from  Inactive  Landfills.  The 
rules  were  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
October  16. 1985  and  February  10, 1986, 
respectively. 

Background 

On  March  3,' 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  at 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin  Area.  43 
FR  8964,  40  CFR  81.305.  The  1977  Act 
required  that  nonattainment  areas 
adopt,  at  a  minimum,  reasonably 
available  control  technology  (RACT)  for 
all  significant  sources  of  emissions. 


The  State  of  California  submitted 
many  RACT  rules  for  incorporation  into 
its  SIP  on  October  16, 1985  and 
February  10, 1986,  including  the  rules 
being  acted  on  in  this  dociunent.  This 
document  addresses  EPA's  direct-final 
action  for  SCAQMD  Rule  1150.1, 
Control  of  Gaseous  Emissions  from 
Active  Landfills,  and  SCAQMD  Rule 
1150.2,  Control  of  Gaseous  Emissions 
from  Inactive  landfills.  SCAQMD 
adopted  Rule  1150.1  on  April  5. 1965 
and  Rule  1150.2  on  October  18. 1985. 
These  submitted  rules  are  being 
finalized  for  limited  approval  and 
limited  disapproval  into  the  SEP. 

Rule  1150.1  and  Rule  1150.2  control 
the  emissions  of  VOCs  from  active  and 
inactive  landfills,  respectively.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  ru^  were 
originally  adopted  as  part  of  SCAQMD's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 


EPA 


aiidActiM 


In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regidations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
apf)ears  in  various  EPA  policy  guidance 
(kxniments.^  Ailiong  those  provisions  is 
the  requirement  that  a  VOC  rule  must, 
at  a  miniTniim,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  dociunents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  For  source 
categories  that  do  not  have  an 
applicable  CTG  (such  as  landfills),  state 
and  local  agencies  may  determine  what 
controls  are  required  by  reviewing  the 


>  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  caibon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Claiification  to 
Appendix  D  of  November  24, 1987  Federal  Kegittar 
Notice"  (Blue  Book)  (notice  of  availability  was 
publisheid  in  tlie  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 


operation  of  facilities  subject  to  the 
regulation  and  evaluating  regulations  for 
similar  sources  in  other  areas. 

Further  interpretations  of  EPA  policy 
are  foimd  in  the  Blue  Bo(^  referred  to 
in  footnote  1.  In  general,  the  EPA  policy 
guidance  documents  have  been  set  fordi 
to  ensure  that  VOC  rules  are  fuUy 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQMD's  Rtile  1150.1.  Control  of 
Gaseous  Emissions  from  Active 
Landfills,  and  Rule  1150.2,  Control  of 
Gaseous  Emissions  from  Inactive 
Landfills  are  new  rules  for  inclusion  in 
the  SIP.  The  submitted  rules  contain  the 
following  requiranents  to  control  VOC 
emissioiis  at  active  and  inactive 
landfills: 

e   In«talUtinn  nf  lanrifill  g—  mntml 

systems 

•  Monitoring  of  off-site  gas  migration 

•  Landfill  surface  monitorina 

•  Periodic  sampling  of  peripnety 
subsurface  gas  and  ambient  air 

•  Periodic  sampling  of  collected 
landfill  gas 

•  Disposal  of  collected  landfill  gas 

•  Periodic  evaluation  of  the  efficiency 
of  the  gas  disposal  s^em 

Although  SCAQKU)  Rules  1150.1  and 
1150.2  will  strengthen  the  SIP,  the  rules 
contain  the  following  deficiencies: 

e  Numerous  Director's  discretion 
provisions 

•  No  specified  criteria  for  granting 
exemptions 

e  No  specified  control  device 
efficiency 

e  No  test  methods  or  numitoring 
protocol 

•  Inadequate  recordkeeping 
provisions 

A  detailed  discussion  of  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Doctunent  for  Rules 
1150.1  and  1150.2  (3/97),  which  is 
available  from  the  U.S.  EPA's  Region  DC 
office.  Because  of  these  deficiencies,  the 
rules  are  not  approvable  because  the 
deficiencies  are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies. 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  Part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  caimot  grant  partial 
approval  of  the  rules  tmder  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA's 
authority  piusuant  to  section  301(a)  to 
adopt  ref[ulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 


action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  finalizing  a 
limited  approval  of  SCAQMD's 
submitted  Rules  1150.1  and  1150.2 
under  sections  110(k)(3)  and  301(a)  of 
the  CAA. 

At  the  same  time,  EPA  is  also 
finalizing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
and,  as  such,  the  rules  do  not  fully  meet 
the  requirements  of  Part  D  of  the  Act 
Under  section  179(aX2),  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
imless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highvray 
funding  and  ofEsets.  The  18  month 
period  referred  to  in  section  179(a)  wilt 
begin  on  the  effective  date  of  this  final 
limited  disapproval.  Moreover,  this  final 
limited  disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
imder  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  direct  final 
rulemaking  have  been  adopted  by  the 
SCAQMD  and  are  ciurenUy  in  effect  in 
the  District  EPA's  final  limited 
disapproval  action  will  not  prevent  the 
District  or  EPA  from  enforcing  these 
rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouiremmits. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  lugistwr 
publication,  the  EPA  is  proposing  a 
limited  approval  and  limited 
disapproval  of  the  SIP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  July  7, 
1997,  unless,  by  Jime  5,  1997,  adverse 
or  critical  comments  are  received. 

Vt  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docimient  that  will 
withdraw  the  final  action.  All  public 
comments  rdceived  will  then  be 
addressed  in  a  subsequent  final  rule 
bfised  on  this  action  serving  as  a 
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proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  efiisctive  July  7. 1997. 

Regulatory  Proceaa 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
§$603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  govemmeot 
entities  with  jurisdiction  over  . 
peculation  of  less  than  50.000. 

Limited  approvals  under  sections  110 
and  301(a)  and  subchapter  I,  Part  D  of 
the  CAA  do  not  create  any  new 
reqiiirements,  but  simply  approve 
requirements  diat  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  ratities  afbcted.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reascMiableness  of  state  action. 
Umfer  the  CAA.  EPA  may  not  base  its 
actions  concerning  SIPs  on  such 
grounds.  Unioa  Electric  Co.  v.  U.S. 
EJ*.A..  427  U.S.  246.  256-66  (1976):  42 
U.S.C  7410(aK2). 

EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I,  Part  D  of  the  CAA  does  not 
•CEsct  any  existing  requirements 
applicable  to  small  entities.  Federal 
dinpproval  of  the  state  submittal  does 
not  afiiact  its  state  enforceability. 
Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requiremonts  nor  does  it 
impose  any  new  Federal  requirements. 

Petitions  for  Judicial  Review 

Under  section  307(bMl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  7,  1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  aSoct  the 


finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  die  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  govmunents  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  aSscted  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  This  rtde  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perfonn  certain 
duties.  The  rules  being  incorporated 
into  the  SIP  by  this  acticm  will  impose 
no  new  requirements  because  affected 
sources  are  already  subject  to  these 
regulations  under  State  law.  Thorefore. 
no  additional  costs  to  State,  local,  (v 
tribal  governments  or  to  the  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(aMl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Regiater  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols. 


Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  PaH  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements)  Volatile  organic 
compounds. 

Nate:  Incorpontion  by  refBrence  of  the 
State  Implementation  Plan  for  the  State  of 
Califoniia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  April  13, 1997. 
Felicia  Marcos, 
Regional  A  dministrator. 

Part  52.  chaptw  I.  title  40  (tf  the  Code 
of  Federal  R^ulations  is  amended  as 
follows: 

PART  52— [AMENDED) 

1.  The  authority  citation  im  part  52 
continues  to  read  as  follows: 

42  U.S.C  7401-7B71q. 


Subpart  F—CaHfomto 

2.  Section  52.220  is  ammded  by 
adding  paragraphs  (cKl64Xi)(E)  mad 
(cXl68Xi)(HX2)  to  reml  as  follows: 


fS£2aO    MantiflcaUea  ol 


(c)  •  •  • 
(164) •  •  • 
(!)••• 

(E)  South  Coast  Air  Quality 
Management  District 

(1)  Rule  1150.1.  adc^Hed  aa  April  5. 
1985. 

•        •        •        •        • 

(168) •  •  • 

(i)  •  •  • 
(H)*-* 

(2)  Rule  1150.2.  adopted  on  October 
18. 1985. 
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47  CFR  Pwts  1.2,  and  101 
[ET  Doctot  No.  97-88;  FCC  97-88] 

RaaNocaUon  of  DIgitai  Oactronic 


AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
rules  and  policies  to  amend  its  Table  of 
Frequency  Allocations  and  its  rules 
regarding  Fixed  Microwave  Services  to 
permit  Fixed  Service  use  of  the  24.25- 
24.45  GHz  and  25.05-25.25  GHz  bands 
(24  GHz  band).  This  action  facilitates 
the  relocation  of  the  digital  electronic 
message  service  (DEMS)  from  the  18.82- 
18.92  GHz  and  19.1&-19.26  GHz  bands 
(18  GHz  band)  to  the  24  GHz  band  and 
to  prohibit  certain  new  low  power 
operations  in  the  Washington,  D.C,  and 
Denver,  Colorado,  areas.  This  action  is 
being  taken  to  advance,  support,  and 
accommodate  the  national  defense.  In 
order  to  accommodate  this  relocation, 
the  Commission  establishes  rules  to 
govern  DEMS  operations  in  the  24  GHz 
band. 

EFFECTIVE  DATE:  June  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meribeth  McCarrick,  News  Media 
Contact,  (202)  418-0256;  Fred  Thomas 
at  (202)  418-2449  or  Rodney  Small  at 
(202)  418-2452,  Office  of  Engineering 
and  Technology;  Chris  Murphy, 
International  Bureau,  Satellite  Policy 
Branch,  (202)  418-2373;  or  Ron  Netro, 
Wireless  Telecommunications  Biueau, 
(202) 418-1310. 

SUPPI^ENTARY  INFORMATION: 

I.  Introduction 

By  this  action,  the  Conunission 
amends  its  Table  of  Frequency 
Allocations  and  Part  101  of  its  rules 
regarding  Fixed  Microwave  Services  to 
permit  Fixed  Service  use  of  the  24.25- 
24.45  GHz  and  25.05-25.25  GHz  bands 
("24  GHz  band").  This  action  will 
facilitate  relocation  of  the  digital 
electronic  message  service  ("DEMS") 
from  the  18.82-18.92  GHz  and  19.16- 
19.26  GHz  bands  ("18  GHz  band")  to  the 
24  GHz  band.  This  action  is  being  taken 
to  advance,  support  and  accommodate 
the  national  defense. '  In  order  to 
accommodate  this  relocation,  the 
Commission  establishes  rules  to  govern 
DEMS  operations  in  the  24  GHz  band. 

n.  Background 

2.  In  a  July  1995  Memorandum 
Opinion  and  Order.  FCC  95-316,  60  FR 
39657  {"M06<y'].  we  amended  our 
Table  of  Frequency  Allocations  by 
adding  footnote  US334  to  permit  use  of 
the  17.8-20.2  GHz  band  for  Government 
space-\o-Earth  fixed  satellite 
transmissions  and  by  modifying 
footnote  Gil 7  to  limit  Government  use 
of  this  band  to  military  systems.  ^  This 
action  was  taken  at  the  request  of  the 
National  Telecommimications  and 


Information  Administration  ("NTIA") 
because,  according  to  NTIA,  the 

reallocation  i>  essential  to  fulfill 
requirements  for  Government  space  systems 
to  perform  satisfactorily  [and]  ciirrent 
Department  of  Defense  (DoD)  requirements 
cannot  be  accommodated  in  frequency  bands 
currently  allocated  for  Government  use. 

•     •     •  "3 

In  the  MO&O,  we  stated  that  this  band 
is  allocated  on  a  worldwide  basis  for 
Fixed  Satellite  Service  ("FSS") 
downlinks  and  domestically  is 
predominanUy  exclusive  non- 
Government  spectrum.  We  further 
stated  that  the  17.8-19.7  GHz  band  is 
used  by  a  variety  of  fixed  services, 
including  auxiliary  broadcast,  common 
carrier,  private,  cable  television,  digital 
termination  systems,  and,  the  main 
service  addressed  in  this  Order,  DEMS.  * 

3.  SubsequenUy,  the  Commission 
discussed  various  coordination 
alternatives  with  NTIA  and  put  in  place 
interim  coordination  procedures  for 
services  in  this  band.  In  Maryland, 
Virginia,  the  District  of  Columbia  and 
Colorado  ("Washington,  D.C.  and 
Denver  areas"),  fixed  service  licensees 
may  not  begin  operation  until  their 
applications  are  approved. '  These 
interim  measiu«s  have  permitted 
licensii^  of  non-Government  Cacilities 
while  preserving  protection  of  the 
Government  operations  and  providing 
an  opportunity  to  evaluate  longer  term 
solutions  that  are  acceptable  to  both  the 
NTIA  and  the  Commission. 

4.  Since  adoption  of  footnote  US334, 
the  NTIA  and  the  Commission  have 
explored  various  methods  of  protecting 
the  Government  Earth  stations  while 
minimizing  the  impact  on  non- 
Govemment  services.  Because  of  the 
variety  of  non-Government  terrestrial 
services  in  the  17.8-20.2  GHz  band,  it 
was  determined  that  the  optimiun 
solution  differs  depending  on  the 
characteristics  of  the  service.  For 
instance,  the  highly  directional  natiue 
of  fixed  point-to-point  operations  allows 
individi^  [loint-to-point  links  to  be 
coordinated  with  Government 
operations  at  much  closer  distances 
than  is  possible  with  point-to- 
multipoint  operations.  In  the  case  of 
DEMS,  based  on  typical  system 
parameters,  NTIA  determined  that  it 
would  not  be  possible  for  DEMS  to  be 
provided  witltin  40  km  of  the 
Government  Earth  stations. ' 


Considering  the  Tnavimiirn  system 
parameters  permitted  under  our  rules 
for  DEMS,  a  potential  for  interference 
extends  well  beyond  40  km.  Licenses  for 
DEMS  have  already  been  granted  in  the 
vicinity  of  the  Govonment  facilities  and 
operations  imder  these  licenses  would 
not  be  compatible  with  Government 
operations. 

5.  Considering  the  extent  of  the  area 
in  which  DEMS  operations  would  be 
excluded,  NTIA,  on  behalf  of  the 
Department  of  Defense,  sent  a  letter 
dated  January  7, 1997,  stating  that  co- 
fi^uency,  co-coverage  operation  of 
DEMS  and  the  Government  Earth 
stations  is  not  possible  and  that  steps 
should  be  taken  to  ensure  protection  of 
the  Government  Earth  stations.  Further, 
recognizing  the  Commission's  desire  to 
ensure  the  viability  of  DEMS  and  that 
this  would  require  that  spectrum  for 
DEMS  be  available  on  a  nationwide 
basis,  NTIA  proposed  to  make  spectrum 
from  the  24.25—24.65  GHz  band 
available  nationwide  for  DEMS.  In 
addition,  NTIA  requested  that 
acconunodation  of  the  Govenunent 
Earth  stations  and  relocation  of  DEMS 
be  undertaken  on  an  expedited  basis 
because  of  the  essential  nature  of  these 
actions  to  military  functions  and 
sensitive  national  security  interests  of 
the  United  States.  ^  NTIA  also  stated 
that  there  are  a  limited  number  of 
Government  radionavigation 
assignments  in  portions  of  the  24.25 — 
24.65  GHz  band  and  that  coordination 
between  NTIA  and  the  Commission  may 
be  necessary  to  determine  any  sharing 

arrangements  or  transition  plans  for 
these  stations. 

6.  On  March  5, 1997,  we  received  a 
second  letter  from  NTIA  making  the 
24.25—24.45  and  25.05—25.25  GHz 
bands  available  for  non-Government 
uses  ("Second  NTIA  Letter"). »  The 
Second  NTIA  Letter  reiterates  the 
Government's  determination  that 
existing  DEMS  licensees  must  relocate 
to  minimize  potential  interference  to 
Government  Earth  stations  in  the  18 
GHz  band  pursuant  to  footnote  US334 
and  national  seciuity  interests.  To  this 
end,  NTIA  has  withdrawn  the  allocation 
for  the  Government  radionavigation 
service  in  the  24.25 — 24.45  GHz  and 
25.05 — 25.25  GHz  bands  to  permit 
relocation  of  DEMS  from  the  18  GHz 
band.  In  addition,  NTIA  requires  that 
the  Commission  limit  future  FCC 
licensees  from  using  the  17.8-20.2  GHz 


■Se«47U.S.C$151. 

>  Soe  10  FGC  Red  »93t  (1995). 


s/d.at13. 

«/cr.at12. 

Ill  FCC  Red  13449. 13462  (1996)  at  1 29.  In  all 
other  parts  of  the  U.S.  licenseec  may  begin 
conditional  operations  upon  filing  an  applicatioa 
for  a  license  to  operate.  See  47  CFR  101.5(d). 

*See  Lener  bom  Richard  Parlow.  Associate 
Administrator,  Office  of  Spectrum  Management. 


NTIA  to  Richard  Smith,  Chief.  Office  of  Engineering 
and  Technology,  FCC  dated  January  7, 1997. 

■•Id. 

■  See  Letter  from  Richard  Parlow.  Associate 
Administrator,  Office  of  Spectrum  Management, 
NTIA  to  Richard  Smith,  Chief,  Office  of  Engineering 
and  Technology.  FCC.  dated  March  5, 1997. 
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band  for  operations  in  the  Washington. 
D.C.  and  IJenver  areas  based  on  criteria 
discussed  below. 

7.  In  addition  to  Covemment  satellite 
use,  in  July  1996,  we  set  forth  a  plan  for 
non-Government  satellite  downlink  use 
of  the  17.7—20.2  GHz  band  and  for 
paired  GSO  and  non-GSO  ("NGSO") 
satellite  uplinks,  as  well  as  Local 
Multipoint  Distribution  Service,  in  the 
27.5—30  GHz  band  ["28  GHz  Order") 
See  First  Report  and  Order  and  Fourth 
Notice  of  Proposed  Rule  Making  to 
Amend  Part  1.2,21.  and  25  of  the 
Commission's  Rules  to  Redesignate  the 
27.5-29.5  GHz  Frequency  Band,  to 
Establish  Rules  and  Policies  for  Local 
Multipoint  Distribution  Service  and  for 
Fixed  Satellite  Services,  CC  Docket  No. 
92-297,  FCC  96-311.  rel.  July  22,  1996, 
61  FR  44177,  at  1 77.  Specifically,  of 
relevance  to  this  decision,  we 
designated  the  18.8-!-19.3  GHz  segment 
for  NGSO/FSS  uses.  That  designation 
raised  the  issue  of  coordination  with 
terrestrial  services. 

8.  As  part  of  the  28  GHz  proceeding, 
a  great  deal  of  effort,  over  several  years, 
was  put  into  determining  whether 
ubiquitous  satellite  services  could  share 
spectrum  with  ubiquitous  terrestrial 
services.  In  the  28  GHz  Order  we 
concluded,  based  on  the  entire  record 
before  us,  that  co-frequency  sharing 
between  NGSO/FSS  uplinks  from 
ubiquitously  deployed  terminals 
(satellite  services)  and  Local  Multipoint 
Distribution  Service  ("LMDS")  (a  high 
density  point-to-multipoint  terrestrial 
service)  with  its  ubiquitously  deployed 
subscriber  terminals,  was  not  feasible. 
We  also  concluded,  however,  that  there 
was  no  indication  in  the  record  that 
sharing  between  NGSO/FSS  downlinks 
and  terrestrial  services  in  the  18.8^19.3 
GHz  range  would  be  infeasible,  and 
indicated  that  we  would  rely  on 
traditional  coordination  methods  to 
address  potential  incompatibility 
between  the  satellite  and  terrestrial 
services  in  the  absence  of  such 
evidence. '  However,  subsequent 
developments,  such  as  the  availability 
of  equipment  to  provide  point-to- 
multipoint  service  in  this  band,  have 
raised  substantial  questions  concerning 
the  fsasibility  of  traditional 
coordination  methods  for  DEMS  and 
NGSO/FSS  in  the  18  GHz  band. 

9.  After  the  release  of  the  28  GHz 
Order  on  August  23, 1996,  an  NGSO/ 
FSS  applicant,  Teledesic  Corporation, 
seeking  to  use  the  18  GHz  band,  filed  a 
written  request  seeking  an 
administrative  freeze  on  acceptance  and 
processing  of  applications  for  DEMS 
licenses  in  the  18  GHz  band,  due  to 


concerns  about  frequency  sharing  with 
DEMS  operations.  There  were  many 
DEMS  applications  at  various  stages  at 
that  time,  'o  Recognizing  the  need  to 
maintain  the  existing  environment  and 
study  the  spectrum  sharing  issue,  the 
Wireless  Telecommimications  and 
International  Bureaus  granted 
Teledesic's  request  and  ordered  an 
administrative  freeze  on  new 
applications,  amendments  to  pending 
applications,  renewals,  modifications, 
or  extensions  for  either  terrestrial  fixed 
services  or  NGSO/FSS  earth  stations  in 
the  18  GHz  band  l"18  GHz  Freeze 
Order*'].  Freeze  on  the  Filing  of 
Applications  for  New  Licenses, 
Amendments,  and  Modifications  in  the 
18.8-19.3  GHz  Frequency  Band.  DA  96- 
1481  (rel.  Aug.  30, 1996).  1 3.  The 
Bureaus  also  ordered  that  already-filed 
applications  for  new  markets  in  the  18 
GHz  band  be  held  in  abeyance.  ■  ■  In  the 
interim,  Teledesic  and  DEMS  operators 
have  been  involved  in  private 
negotiations  to  resolve  the  issues  that 
gave  rise  to  the  18  GHz  Freeze  Order. 

10.  Teledesic  has  a  separate  interest  in 
relocating  DEMS  from  the  1ft  GHz  band 
due  to  interference  with  its  Earth  station 
downlinks  in  the  18  GHz  band.  Even  if 
the  DEMS  licensees  in  the  Washington. 
D.C.  and  Denver  areas  had  ceased 
service  due  to  interference  with 
Government  Earth  stations,  Teledesic 
determined  that  it  was  unable  to  share 
the  18  GHz  band  with  point-to- 
multipoint  operations  in  other 
geographic  areas  as  well.  In  order  to 
facilitate  the  relocation  of  DEMS,  and 
eliminate  sharing  concerns  with  the 
DEMS  licensees.  Teledesic  has  now 
agreed  to  reimburse  licensees  which  are 
required  to  modify  existing  equipment 
In  order  to  operate  in  the  24  GHz  band 
being  offered  by  the  Government.  '^ 

IILDiacuanon 

11.  In  order  to  give  efiisct  to  NTIA's 
request,  we  implement  changes  to  our 
rules,  as  described  below,  without 
notice  and  conunent  procedures.  These 
rule  changes  provide  for  the  relocation 
of  DEMS  interests  from  the  18  GHz  band 
to  the  24  GHz  band.  This  is  necessary 
because  we  are  required  to  relocate 
DEMS  in  the  Washington.  D.C.  and 
Denver,  Colorado,  regions  in  the 
interests  of  national  security.  Although 


*M.a(179. 


■oThoM  included  applications  for  additional 
nodal  sites  whthin  already-licensed  exclusive 
defined  areas  and  (or  new  exclusive  geographic 
areM./d..12. 

"W..112. 

■>  See  Latter  dated  February  27, 1997,  from 
Ruaaell  Daggatt,  President.  Teledesic  Corporation, 
and  Laurence  Harris.  Counsel  for  Associated 
Communications,  l^LC,  to  Micbele  C  Farquhar. 
Chief.  Wireless  Telecommuoicatioas  Bureau,  and 
Oooald  H.  Gip*.  Chief.  Intematiooal  Bureau. 


this  goal  might  be  accomplished  by 
moving  the  Washington,  D.C.  and 
Denver,  Colorado  operations  only,  doing 
so  would  effectively  preclude  these 
areas  from  getting  DEMS  service,  since 
it  is  unlikely  that  24  GHz  equipment 
could  be  manufactiu^  at  economic 
prices  solely  for  these  two  markets.  We 
believe  that  the  public  interest  is  served 
by  ensuring  that  services  are  deployed 
so  that  consumers  are  not  disadvantaged 
by  greater  complexity  in  providing 
service  to  their  geographic  location. 
Accordingly,  we  seek  to  maintain  the 
DEMS  on  a  unified  frequency  band 
nationwide.  "  Therefore,  rather  than 
license  DEMS  using  a  second  band  of 
frequencies  solely  for  the  Washington, 
D.C.  and  Denver  areas.  NTIA  has  offered 
to  make  Government  spectrum  available 
in  the  24  GHz  band  to  relocate  the  entire 
DEMS  service  for  continued  nationwide 
deployment. 

12.  Specifically,  NTIA  has  made 
available  400  megahertz  of  spectrum  in 
the  24.25—24.45  GHz:  and  25.05—25.25 
GHz  bands  in  order  to  accommodate 
DEMS  and  will  delete  its 
Radionavigation  Service  allocation  in 
those  bands.  Based  on  a  very  narrow  set 
of  parameters  that  arise  from  the  need 
to  move  DEMS  as  quickly  and  with  as 
litUe  impact  as  possible,  we  find  that 
400  megahertz  of  spectrum  in  the  24 
GHz  band  will  provide  DEMS  with 
service  equivalent  to  that  at  18  GHz.  The 
24  GHz  band  %vill  accommodate  existing 
licensees  using  four  times  the  chaimel- 
width  and  sufficient  transmit/receive 
frequency  separation  to  permit  DEMS 
systems  to  maintain  equivalent 
information  capacity  to  similarly 
engineered  systems  at  18  GHz.  For  a 
more  detailed  technical  explanation, 
attached  hereto. 

13.  Therefore,  in  order  to 
accommodate  the  Government's  needs 
in  the  18  GHz  band,  by  this  Order,  we 
are  allocating,  for  Fixed  Service  use.  the 
24.25-24.45  GHz  and  25.05-25.25  GHz 
bands  and  are  relocating  DEMS  to  those 
bands  from  the  18  GHz  band.  In 
addition.  NTIA  has  included,  in  the 
Second  NTIA  Letter,  a  request  that  we 
replace  our  mrrent  interim  coordination 
procedures  for  non-DEMS  fixed  services 
in  the  18  GHz  band  with  permanent 
coordination  requirements  developed  by 
the  Government  user.  **  These 


"See  Amendment  of  Parts  2,  21,  74  and  94  of 
the  CommJMsion  's  Rules  to  Allocate  Spectnun  at  tS 
GHz.  54  MUd  1091. 1100  (1983)  at  1 40  (describing 
the  Commission's  policy  that  DEMS  should  be 
treated  uniformly  in  Alaska  and  the  contiguous  48 
states  and  that  service  allocation  applies  equally  to 
all  areas  of  Commission  puisdiction). 

■*  See  Letter  from  Richard  Parlow,  Associate 
Administrator,  Office  of  Spectrum  Management, 
NTIA  to  Richard  Smith,  CJiief.  Office  of  Engineering 


permanent  coordination  procedures 
include  exclusion  zones  aroimd  the 
Government  Earth  stations  in  which  no 
new  DEMS  or  low  power  non- 
Govemment  operations  will  be 
permitted  in  the  18  GHz  band.  We  vrill 
adopt  rules  consistent  with  the 
exclusion  and  coordination 
requirements  requested  by  NTIA  in  a 
future  order,  except  that  by  this  Order 
we  are  modifying  our  rules  with  regard 
to  low  power  operations  at  18  GHz. 
Because  these  low  power  operations  are 
licensed  on  an  area  basis,  it  is  very 
difficult  to  ensure  that  individual 
transmitters  are  properly  coordinated 
with  the  Government  operations  in  the 
band.  Accordingly,  to  help  ensure  the 
protection  of  the  Government 
operations,  we  are  prohibiting  any  new 
low  power  operations  within  55  km 
when  used  outdoor  and  20  km  when 
used  indoor  of  the  coordinates  ^8''48'  N 
and  76'>52'  W  (Washington,  D.C.  area) 
and  39''43'  N  and  104»46'  W  (Denver. 
Colorado,  area).  '^  Pending  adoption  of  a 
future  order  consistent  with  NTIA's 
request,  we  will  continue  to  protect 
Government  operations  in  the  18  GHz 
band  frtim  other  non-Government 
operations  by  using  the  interim 
procedures  currently  in  place.  "> 

14.  To  effectuate  the  transition  of 
DEMS  licensees  &t)m  18  GHz  to  24  GHz, 
we  are  amending  our  rules  to  require 
incumbent  DEMS  licensees  to  cease 
operations  using  the  18  GHz  band  in  the 
Etenver  and  Washington  areas 
immediately  upon  the  effective  date  of 
our  amended  rules.  ■''  In  all  other  areas, 
incumbent  DEMS  licensees  must  cease 
operations  not  later  than  January  1. 
2001.  The  amended  rules  reflect  the 
current  provisions  of  Part  101  governing 
existing  DEMS  licensing  and  operations 
with  certain  revisions  necessary  to  efiiect 
the  relocation  of  these  licensees  to  24 
GHz,  for  example,  frequency  band  and 
channel  bandwidth.  The  purpose  of 
these  revisions  is  to  ensure  that,  to  the 
fullest  extent  practicable,  incumbent 
DEMS  operations  are  able  to  provide 
service  using  frequencies  in  the  24  GHz 
band  in  a  maimer  equivalent  to  their 
operations  in  the  18  GHz  band.  To 
implement  these  changes,  we  are  also 
exercising  our  authority  under  section 
316  of  the  Ck)nimunications  Act  to 


and  Technology,  FOC.  dated  March  5. 1997,  at  1  iv, 

V. 

■'  See  Appendix  A,  amended  rule  47  CFR 
101.147(r)(10). 

'•Supra  13. 

"These  areas  are  defined  by  a  circle  with  a 
radius  of  150  km  &t>m  38*48'  N  and  76*52'  W 
(Washington,  D.C,  area)  and  a  circle  with  a  radius 
of  ISO  km  from  39*43'  N  and  104*46'  W  (Denver. 
Colorado,  area). 


modify  licenses.  '*  All  DEMS  licenses 
for  the  18  GHz  band  will  be  modified  as 
described  above  as  well  as  to  authorize 
operations  in  the  24  GHz  band.  These 
modifications  will  be  effected  by 
separate  action  by  the  Wireless 
Telecommunications  Bureau.  None  of 
these  revisions  is  intended  otherwise  to 
alter,  modify,  expand,  or  change  in  any 
material  way  the  authorizations 
provided  to  incumbent  DEMS  licensees 
under  the  terms  of  their  current 
licenses. 

15.  The  only  current  operations  in  the 
United  States  in  the  24  GHz  band  are 
two  radionavigation  radar  facilities 
operated  by  the  FAA.  These  are  located 
near  Washington,  D.C.  and  Newark, 
New  Jersey.  These  facilities  are 
scheduled  to  be  decommissioned  as  of 
January  1, 1998  and  January  1.  2000. 
respectively.  Accordingly,  DEMS 
operations  at  24  GHz  will  be  required  to 
protect  these  facilities  imtil  the 
decommissioning  dates.  The  FAA, 
NTIA.  FCC.  and  affected  licensees  will 
coordinate  to  assure  compatible 
operations  in  these  areas.  However,  we 
do  not  anticipate  the  protection  criteria 
as  to  unduly  limit  D^4S  operations, 
especially  in  view  of  near  term 
decommissioning.  "  We  also  note  that 
there  are  NASA  operations  in  the 
adjacent  band  that  must  be 
considered.  ^  Also,  operations  in 
United  States  border  areas  will  be 
subject  to  coordination  with  Canada  and 
Mexico,  as  necessary. 

16.  In  that  this  Order  resolves 
conflicts  surrounding  the  use  of  the  18 
GHz  band,  we  believe  that  we  can  now 
rescind  our  action  in  the  18  GHz  Freeze 
Order  and  substitute  the  following.  We 
will  grant  the  i>ending  applications  that 
have  passed  both  the  30-day  Public 
Notice  period  and  the  60  day  competing 
application  cut-off  period  and  for  which 
there  are  no  mutually  excdusive 
competing  applications.  We  will  also 
grant  the  pending  applications  for  nodal 
stations  within  markets  for  which  a 


■*  Licensees  will  be  afforded  the  30  day  protest 
period,  pursuant  to  the  statute.  However,  due  to  the 
consensual  nature  of  this  relocation,  we  do  not 
anticipate  any  objections  to  the  proposed  license 
modifications. 

"See  Letter  from  Richard  Parlow.  Associate 
Administrator,  Office  of  Spectrum  Management. 
NTIA  to  Richard  Smith,  Chief,  Office  of  Engineering 
and  Technology,  FCC,  dated  March  5, 1997. 

^We  have  adopted  limitations  on  out-of-band 
emissions  which  we  believe  are  sufficient  to  afford 
any  necessary  protection.  See  also  Letter  from 
Richard  Parlow,  Associate  Administrator,  Office  of 
Spectrum  Management,  NTIA,  to  Richard  Smith. 
C^ef,  Office  of  Engineering  and  Technology,  FCC, 
dated  May  14, 1996  (NTIA  making  certain  changes 
in  the  Table  of  Frequency  Allocations  concerning 
these  services  and  suggesting  that  the  FCC  do  the 
same).  We  intend  to  consider  such  changes  to  the 
Table  of  Frequency  Allocations  in  a  future 
proceeding. 


license  exists.  The  licenses  granted  will 
permit  operations  at  18  GHz  until  the 
year  2001  and  at  24  GHz  for  the  term  of 
the  license.  New  facilities  will  be 
permitted  only  to  the  extent  they  are 
consistent  widi  current  authorizations, 
except  that  in  the  Denver  and 
Washington  areas,  no  new  facilities,  or 
modifications  to  existing  facilities,  will 
be  permitted.  No  applications  for  new 
18  GHz  DEMS  facilities  will  be  accepted 
for  filing.  Future  licensing  in  the  24  GHz 
band  will  be  addressed  in  a  subsequent 
rulemaking. 

17.  With  regard  to  the  applications 
that  were  pending  at  the  time  of  the  18 
GHz  freeze  but  had  not  passed  the  60- 
day  cut-off  period  for  competing 
applications  because  of  the  freeze  on  the 
filLog  of  new  applications,  we  believe 
that  it  is  appropriate  and  equitable  to 
dismiss  them.  These  applications  are 
not  ripe  for  processing  because  we 
Cannot  predict  whether  competing 
applications  woidd  have  been  filed. 
Furthermore,  in  view  of  our  decision  to 
move  DEMS  operations  to  the  24  GHz 
band,  it  is  unnecessary  to  retain  these 
applications  in  a  pending  status  in  that 
we  are  not  in  the  process  of  establishing 
new  rules  for  the  continued  operation  of 
DEMS  at  18  GHz. 

IV.  Procedural  Matters 

18.  Based  on  the  representations  of 
NTIA  that  the  relocation  is  essential  to 
fulfill  requirements  for  Government 
military  space  systems  to  perform 
satisfactorily,^'  we  are  amending  the 
Table  of  Allocations  in  Part  2  of  the 
ndes  to  include  the  Fixed  service  in  the 
24.25-24.45  and  25.05-25.25  GHz  bands 
and  mnlcirtg  other  changes  in  our  rules 
necessary  to  relocate  DEMS  systems  to 
the  24  GHz  band  on  a  nationwide  basis. 
The  rules  adopted  in  this  order  therefore 
involve  the  exercise  of  military 
functions  of  the  United  States  in  that 
they  ensure  the  Government's  current 
and  future  ability  to  operate  military 
space  systems  in  the  18  GHz  frequency 
band.  In  addition,  to  the  extent  that  any 
additional  frequencies  are  being 
reallocated,  these  measures  are 
necessary  to  ensure  that  DEMS  service 
providers  continue  to  be  able  to  provide 
nationwide  service.  We  believe  that  it 
woidd  not  be  practical  to  have  DEMS 
operating  in  two  bands  on  a  long  term 
basis  because  of  the  complications 
involved  with  coordinating  with  the 
Government  Earth  stations, 
inconvenience  to  subscribers,  and 
coordination  with  NGSO/FSS 


"  See  Letter  from  Richard  Parlow,  Associate 
Administrator,  Office  of  Spectrum  Management, 
NTIA,  to  Richard  Smith,  Chief,  Office  of 
Engineering  and  Technology,  FCC,  dated  January  7, 
1997. 
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operations.  Therefore,  based  on  national 
security  needs  and  because  notice  and 
public  comment  and  procedures  are 
otherwise,  for  good  cause  shown, 
unnecessary  and  contrary  to  the  public 
interest,  notice  and  comment 
procedures  need  not  be  followed  prior 
to  adoption  of  these  rules.  See  5  U.S.C. 
553  (a)(1),  (b)(3)(B);  Bendix  Aviation 
Corp.  V.  F.C.C.,  272  F.2d  533  (D.C.  Cir. 
1959),  cert,  denied  sub  nom. 
Aeronautical  Radio,  Inc.  v.  U.S.,  361 
U.S.  965  (1960). 

V.  Ordering  Clauses 

19.  Accordingly,  it  is  ordered  that 
Parts  1,  2,  and  101  of  the  Commission's 
Rules  ARE  AMENDED  as  specified 
below,  effective  June  5,  1997.  This 
action  is  authorized  by  Sections  4(i), 
303(c),  303(f),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  154(i), 
303(c),  303(f),  and  303(r). 

20.  It  is  further  ordered  that  all  DEMS 
licenses  for  the  18  GHz  band  that 
include  service  in  an  area  within  150 
km  of  the  coordinates  38''48'  N/76''52'  W 
(Washington.  D.C  area)  and  39*43'  N/ 
104»46'  W  (Denver.  CO  area)  will  be 
modified  so  as  to  prohibit  operations  in 
those  areas  on  those  frequencies  at 
midnight  on  the  effective  date  of  the 
rules  adopted  herein.  Fiuthennore,  all 
DEMS  licenses  for  the  18  GHz  band  will 
be  modified  to  expire  on  midnight  of 
January  1,  2001  so  as  to  prohibit 
operations  on  those  frequencies  beyond 
that  date.  All  DEMS  licenses  will  be 
modified  to  permit  operations  in  the  24 
GHz  band  for  the  remainder  of  their 
license  term  and  consistent  with  the 
rules  applicable  in  the  24  GHz  band. 
Incumbent  licensees  will  have  30  days 
from  the  date  of  release  of  this  Order  to 
protest  the  license  modification 
consistent  with  Section  316  of  the 
Communications  Act  of  1934,  as 
amended.  The  Chief,  Wireless 
Telecommunications  Bureau,  is 
instructed  to  notify  the  incumbent 
DEMS  licensees  of  this  Order  on  the 
release  date  pursuant  to  Section  1.87  of 
the  Commission's  Rules. 

21.  A  is  further  ordered  that  licenses 
for  low  power  systems  in  the  18  GHz 
band  will  be  modified  to  prohibit  any 
new  low  power  operations  within  55  km 
when  used  outdoor  and  20  km  when 
used  indoor  of  the  coordinates  38''48'  N 
and  76"'52'  W  (Washington.  D.C,  area) 
and  39*43'  N  and  104'>46'  W  (Denver, 
Colorado,  area).  Incumbent  licensees 
will  have  30  days  from  the  date  of 
release  of  this  Order  to  protest  the 
license  modification  consistent  with 
Section  316  of  the  Communications  Act 
of  1934,  as  amended.  The  Chief, 
Wireless  Telecommunications  Bureau, 


is  instructed  to  notify  the  incumbent 
low  power  licensees  of  this  Order  on  the 
release  date  pursuant  to  section  1.87  of 
the  Commission's  Rules. 

22.  It  is  further  ordered  that,  pending 
adoption  of  a  future  order  consistent 
with  NTIA's  request  for  permanent 
coordination  criteria  concerning  all  non- 
Govemment  operations  in  the  18  GHz 
band,  we  will  continue  to  protect 
Government  operations  boxn  non- 
Govemment  operations  not  covered  by 
this  Order  by  using  the  interim 
procedures  currently  in  place. 

DEMS  Relocation  Technical  Description 

We  have  reviewed  the  operations  and 
proposed  operations  of  incumbent  18 
GHz  DEMS  licensees  and  evaluated  the 
changes  that  would  be  necessary  to 
provide  equivalent  operations  at  24 
GHz.  Differences  in  propagation,  rain 
attenuation,  and  available  equipment  at 
18  GHz.  compared  to  24  GHz,  will 
require  the  licensees  to  use  different 
modulation  and  will  affect  the  ability  of 
operators  to  dynamically  assign 
channels  to  users.  Assuming  use  of 
similar  equipment  in  all  other  respects 
including  transmit  power,  systems  at  24 
GHz  will  require  approximately  four 
times  the  bandwidth  as  at  18  GHz  to 
maintain  equivalent  capacity  and 
coverage.  S{)ecifically,  based  on  a 
typical  cell  with  a  radius  of  5  km  and 
for  a  typical  U.S.  climate,  there  is  an 
additional  11.8  dB  of  loss  due  to 
propagation  and  rain  attenuation  at  24 
GHz  compared  to  18  GHz  based  on  a 
reliability  of  99.99%. 

To  provide  for  as  rapid  a  transition  as 
possible,  as  requested  by  NTIA,  we  have 
performed  an  analysis  based  on  the  use 
of  the  same  or  similar  equipment  to  the 
extent  possible.  Based  on  this 
assumption,  existing  licensees  will  not 
be  able  to  compensate  for  losses  in  the 
link  budget  merely  by  increasing 
transmitter  power.  Insteadi  changes  in 
system  operation  will  be  required  to 
achieve  a  reliable  link  comparable  to 
that  available  at  18  GHz.  Some  benefit 
is  realized  by  using  the  same  antenna  at 
the  higher  firequency.  This  provides  2.3 
dB  of  additional  gain  at  24  GHz 
compared  to  18  GHz.  If  licensees  are  to 
maintain  the  same  cell  coverage  area, 
the  remaining  loes  must  be  made  up  by 
changes  in  modulation  and  system 
operation.  Current  systems  use  16-TCM 
(V«)  modulation,  but  have  the  capability 
to  use  QPSK  (»/i).  Using  QPSK  rather 
than  16-TCM  to  serve  user  stations  at 
the  edge  of  the  cell  recovera  7  dB  of  the 
loss.  The  information  capacity, 
however,  is  reduced  by  a  factor  of  three 
(3).  The  additional  path  loss  must  be 
recouped  by  eliminating  the  dynamic 
bandwidth  allocation  planned  by 


cturent  licensees.  Dynamic  bandwidth 
allocation  allows  the  DEMS  systems  to 
dynamically  change  the  bandwidth 
available  to  a  user  based  on  actual 
demand  at  any  given  time.  Fixing  the 
amount  of  spectrum  available  to  a  user 
provides  an  additional  4  dB  in  the  link 
budget  over  dynamic  operations. 
Eliminating  the  efficiencies  inherent  in 
dynamically  allocating  spectrum, 
however,  results  in  a  significant 
reduction  in  system  capacity.  The  exact 
reduction  in  capacity  varies  %vith 
parameters  assumed  for  a  typical 
system.  Taken  together,  the  changes  in 
system  operations  necessary  to 
compensate  for  greater  losses  at  24  GHz 
compared  to  18  GHz  result  in  a  loss  in 
system  capacity  in  excess  of  four  times 
the  capacity  at  18  GHz. 

It  is  not  necessary,  however,  to 
implement  these  changes  in  all  areas  of 
the  cell.  The  changes  are  only  necessary 
to  maintain  reliable  coverage  to  the  edge 
of  a  typical  5  km  cell.  We  expect  that, 
to  the  extent  possible,  licensees  will 
maximize  system  capacity  by 
maintaining  the  efficiencies  planned  for 
18  GHz.  Accordingly,  we  calculated  the 
net  effect  on  system  capacity  by 
considering  the  impact  on  information 
for  any  changes  necessary  to  maintain  a 
reliable  link  weighted  by  the  area  in 
which  those  changes  would  be 
necessary.  Taking  these  factors  into 
consideration,  the  information  capacity 
at  24  GHz  is  approximately  one-fourth 
that  at  18  GHz,  for  a  similar  system  with 
the  same  reliability  and  coverage.  As  a 
result,  channels  at  24  GHz  will  be  four 
times  those  at  18  GHz. 
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Final  Enlee 

For  the  reasons  set  out  in  the 
preamble,  Parts  1,  2,  and  101  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  79  et  seq.,  and  47 
U.S.C.  151, 154(i),  154(j),  and  303(r). 

f  1.825    [Amended] 

2.  In  §  1.825  remove  paragraph  (b)  and 
remove  the  paragraph  designation  (a). 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 


Aatfaority.  Sec.  4, 302, 303,  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154,  302,  303  and  307, 
unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Remove  the  entries  for  24.25-24.45 
GHz  and  24.75-25.25  GHz; 

b.  Add  entries  for  24.25-24.45  GHz. 
24.75-25.05,  and  25.05-25.25  GHz; 


c.  In  the  International  Footnotes 
under  heading  I.,  add  footnotes  S5.534 
and  S5.535; 

d.  In  the  International  Footnotes 
tmder  heading  II.,  remove  footnote 
882G;  and 

e.  Add  new  footnote  US341. 
The  additions  read  as  follows: 


f  2.106    Table  d  Frequency  AHoceUons. 

~~ 

V 

IntemationaJ  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion GHz 

(2) 

Region  3-^loca- 
tionGHz 

(3) 

Government 

Non-Government 

Rule  part(s) 
(6) 

Special-use  fre- 

tion  GHz 
(1) 

AHocationGHz 
(4) 

Allocation  GHz 
(5) 

quenoes 

(7) 

• 

• 

• 

• 

- 

• 

• 

24.25-24.45 
FIXED 

24.25-24.45 
RADIO- 
NAVIGATION 

24.25-24.45 
RADIO- 
NAVIGATION 
FIXED 
MOBILE 

24.25-24.45 

U8341 

24.25-24.45 
RADIO- 
NAVIGATION 
FIXED 

US341 

AVIATION  (87) 
FIXED  MICRO- 
WAVE (101) 

* 

* 

• 

* 

• 

* 

• 

24.7S-25.05 
FIXED 

24.75-25.05 
FIXED-SAT- 

ELUTE(Ear1h- 

to-space) 

S5.535 

24.75-25.05 

FIXED 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 
85.535 

MOBILE 

85.534 

24.75-25.05 
RADIO- 
NAVIGATION 

24.75-25.05 
RADIO- 
NAVIGATION 

AVIATION  (87) 

25.05-25.25 
FIXED 

25.05-25.25 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 
85.535 

25.0&-25.25 

FIXED 

FIXED-SAT- 
ELLlit  (Earth- 
to-space) 
85.535 

MOBILE 

85.534 

25.05-25.25 

25.05-25.25 
RADIO- 
NAVIGATION 
FIXED 

AVIATION  (87) 
FIXED  MICRO- 
WAVE (101) 

• 

• 

■ 

• 

• 

• 

• 

International  Footnotes 

tk  •  •  •  •  '         ■ 

L  New  "S"  Numbering  Scheme 

*         *         •         •         • 

55.534  Additional  allocation:  in  Japan, 
the  band  24.65-25.25  GHz  is  also  allocated 
to  the  radionavigation  service  on  a  primary 
basis  until  2008. 

55.535  In  the  band  24.75-25.25  GHz, 
Cseder  links  to  stations  of  the  Ivoadcasting- 
catellite  service  shall  have  priority  over  other 
users  in  the  fixed-satellite  service  (Eaith-to- 
space).  Such  other  users  shall  protect  and 
shall  not  claim  protection  from  existing  and 
fiituxe  operating  feeder-link  networks  to  such 
txoadcasting  satellite  stations. 


United  SUtes  (US)  Footnoles 

•         •         •         •         • 

US341    Non-government  operations  in  the 
24.25-24.45  GHz  band  must  provide 
protection  to  FAA  radionavigation  radar 
fecilities  near  Washington,  D.C,  and  Newark. 
New  Jersey,  until  January  1, 1998,  and 
January  1,  2000,  respectively.  Protection  will 
be  afforded  in  accordance  with  criteria 
developed  by  the  F.CC  and  N.T.I.A 


PART  101— nXED  MICROWAVE 
SERVICES 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Anthinrity:  47  U.S.C  154, 303. 


2.  In  Section  101.13,  paragraph  (c)  is 
amended  by  revising  the  fint  sentence 
to  read  as  follows: 

f  101.13    Application  fonns  end 
raaulramanlB  for  nriwrte  iiiNiiBlliNirt  find 


(c)  A  separate  Form  402  for  point-to- 
multipoint  frequencies  in  the  10.6, 18 
GHz  and  24  GHz  bands  must  be  filed  for 
each  Nodal  Station  except  for  operations 
consistent  with  §  101.147.  •  •  • 
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3.  Section  101.45  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

f101.4S    Mutually  exdusiv*  applications. 


{h)  Renewal  applications  will  not  be 
included  in  a  random  selection  process. 

§101.49    [ftomoved] 

4.  Section  101.49  is  removed. 

5.  In  §  101.59,  paragraphs  (bKD. 
(c)(l)(i)  and  (c)(2)(i)  are  revised; 
paragraph  (c)(2)(ii)  is  removed:  and 


paragraph  (c)(2)(iii)  is  redesignated  as 
paragraph  (c)(2)(ii),  to  read  as  follows: 

S 101 .59    Procassing  of  applications  for 
facility  minor  modifications. 

(b)«  •  • 

(1)  It  is  in  the  Private  Operational 
Fixed  Point-to-Point  Microwave, 
Common  Carrier  Fixed  Point-to-Point 
Microwave,  or  Local  Television 
Transmission  Services; 


(c)- 


(i)  Any  increase  in  equivalent 
isotropically  radiated  power  is  less  than 
3  dB  over  the  previously  authorized 
output  power; 

•  *        •        •        • 

(2)«   •   • 

(i)  Any  increase  in  antenna  height  is 
lesa  than  3.0  meters  (10  feet)  above  the 
previously  authorized  height; 

•  •        •        •        • 

6.  Section  101.101  is  amended  by 
adding  an  entry  to  the  table  to  read  as 
follows: 

f  101.101    PraquancyavaHabillty. 


Frequency  band 
9AHz) 


Radio  service 


Ckxnmon  car- 
rier 
(Part  101) 


Private  radia 
(Part  101) 


Broadcast 
auxiltiary 
(Part  74) 


Other  (Parts 

15,21.24, 

25i.  74,  78  & 

100) 


Notes 


24,250-25,250 


DEIMS 


OEMS 


7.  In  $  101.109,  paragraph  (c)  is 
amended  by  adding  an  entry  to  the  table 
to  read  as  follows: 

S  101.109    BandwMdi. 

•        ••••' 

(c)'  •  • 


1101.111 

(a)'  •  • 

(4)  For  Digital  Termination  System 
channels  used  in  the  Digital  Electronic 
Message  Service  (DEMS)  operating  in 
the  17,700-19,700  and  24.250-25,250 
MHz  bends: 


FrequeiKy  barxl 
(MHz) 


Maxvnum  aiiowable 
EIRP'  2 


Fixed 
(dBW) 


ktoble 
(dBW) 


24.250-25,250 


■fSS 


Frequency  band- 
(MHz) 


Maxi- 
mum 
author- 
ized 
band- 
width 


24,250-25.260 40  MHz 


8.  In  §  101.111,  the  introductory  text 
of  paragraph  (a)(4)  is  revised  to  read  as 
follows: 


9.  In  S  101.113,  paragraf^  (a)  is 
amended  by  adding  an  entry  to  the  table 
to  read  as  follows: 

f  101.113    Tranammar  povMT  llmitalkMis. 

(a)«  •  • 


Frequency  barxl 
(MHz) 


Maximum  aUowabia 
EIRP'  2 


Faed 
(dBW) 


Mobile 
(dBW) 


^  Per  poiarizatioa 

2  For  multipie  address  operations,  see 
§101.147.  Remote  alarm  units  that  are  part  of 
a  multipie  address  central  station  protection 
system  are  authorized  a  maximum  of  2  watts. 


10.  In  §  101.115,  paragraph  (c)  is 
amended  by  adding  the  eotries  to  the 
table  to  read  as  follows: 

§101.115    Oirecltonal  antennas. 


(c) 


Frequency  (MHz) 


Cat- 
egory 


Maximum 

beam 
width  to  3 
dB 
points* 
(included 
angles  in 
degrees) 


Minimum 
antenna 
gain  (dt>i) 


Minimum  radiation  suppression  to  angle  In  degrees  from  centertine  of  main  beam 

indecitMis 


5*to10» 


10»tO 

15*  to 

20*  to 

30*  to 

100"  to 

140"  to 

15* 

20* 

30" 

100* 

140- 

180* 

24,250  to  25,250 'o A 

B 


2.2 
2.2 


38 
38 


25 
20 


29 
24 


33 
28 


36 
32 


42 
35 


55 
36 


55 
36 


'  If  a  licensee  chooses  to  show  compliance  using  maximum  beamwidth  to  3  dB  points,  the  beamwidth  limit  shall  apply  in  both  the  azimuth  and 
the  eievalion  planes. 
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1°  DEMS  User  Stations  antennas  in  this  t>and  must  meet  performance  Standard  B  and  have  a  minimum  antenna  gain  of  34  dBI.  The  maximum 
beamwidth  requirement  does  not  apply  to  DEMS  User  Stations.  DEMS  Nodal  Stations  need  not  comply  with  these  standards. 


11.  In  §  101.141,  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

§101.141    Microwave  modulation. 

(a)  Microwave  transmitters  employing 
digital  modulation  techniques  and 
operating  below  19.7  GHz  and  in  the 
24.25-25.25  GHz  band  must,  with 
appropriate  multiplex  equipment, 
comply  with  the  following  additional 
requirements: 

•  *        •        •        * 

12.  In  §  101.147,  paragraph  (a)  is 
amended  by  adding  an  entry  to  the 
listing;  revising  paragraph  (r)  heading, 
paragraph  (r)(9)  introductory  text,  and 
the  first  two  sentences  of  paragraph 
(r)(10);  and  adding  new  entries  to  the 
tahle  in  paragraph  (r)(9),  to  read  as 
follows: 

§101.147    Frequency  assignments. 

(a)  •  *  • 

•  •        •        *        • 

24.250-25,250  MHz 

•  •         •         •         * 

(r)  1 7.700  to  19,700  and  24,250  to 
25,250 MHz.*   *   • 

***** 

(9)  The  following  frequencies  are 
available  for  point-to-multipoint  DEMS 
Systems,  except  that  channels  35-39  are 
available  only  to  existing  18  GHz  DEMS 
licensees  as  of  March  14, 1997.  Systems 
operating  on  Channels  25—34  must  cease 
operations  as  of  January  1,  2001,  except 
that  those  stations  on  these  channels 
within  150  km  of  the  coordinates  38"48' 
N/76''52'  W  (Washington,  D.C.,  area) 
and  39''43'  N/104»46'  W  (Denver. 
Colorado,  area)  must  cease  operations  as 
of  Junes.  1997: 


Channel 


Nodal  station 

frequeix^y  band 

(MHz)  limits 


User  station 

frequency  band 

(MHz)  fimlts 


35  24.250-24.290  25.050-25.090 

36  24.290-24,330  25.090-25.130 

37  24,330-24,370  25,130-25,170 

38  24.370-24,410  25.170-25,210 

39  24,410-24.450  25.210-25.250 

(10)  Special  provision  for  low  power 
systems  in  the  17,700-19,700  MHz 
bland:  Notwithstanding  other  provisions 
in  this  rule  part  and  except  for  specified 
areas  around  Washington,  D.C..  and 
Denver.  Colorado,  licensees  of  point-to- 
multipoint  channel  pairs  25-29 
identified  in  paragraph  (r)(9)  of  this 


section  may  operate  multiple  low  power 
transmitting  devices  within  a  defined 
service  area.  New  operations  are 
prohibited  within  55  km  when  used 
outdoor  and  wdthin  20  km  when  used 
indoor  of  the  coordinates  38"'48'  N/ 
76*52'  W  and  39*'43'  N/104M6'  W. 


13.  Section  101.501  is  revised  to  read 
as  follows: 

§101.501    EHgibiilty. 

In  that  DEMS  operations  will  be 
transitioned  to  the  24  GHz  band, 
applications  for  new  facilities  using  the 
18  GHz  channels  identified  in   ~ 
§  101.147(r)(9)  are  not  acceptable  for 
filing  as  of  June  5, 1997. 

14.  Section  101.505  is  revised  to  read 
as  follows: 

§101.505    Frequencies. 

Frequencies,  and  the  conditions  on 
which  they  are  available,  for  DEMS 
operations  are  contained  in  this  subpart 
as  well  as  in  §  101.147(r)(9)  of  subpart 
C  of  this  part. 

15.  Section  101.507  is  revised  to  read 
as  follows: 

§  1 01 .507    Frequency  stability. 

The  fiequency  stability  in  the  17,700- 
19,700  and  24,250-25,250  MHz  bands 
must  be  ±  0.001%  for  each  DEMS  Nodal 
Station  transmitter  and  ±  0.003%  for 
each  DEMS  User  Station  transmitter. 

16.  In  §  101.509,  the  introductory  text 
of  paragraph  (c)  is  revised  to  read  as 
follows: 

§101.509    Intaffefsnca  protection  cyHaria. 

***** 

(c)  The  following  interference  studies, 
as  appropriate,  must  be  included  in 
DEMS  Nodal  Station  applications  to  the 
extent  they  are  provided  for  in  this 
subpart: 
•        *        *        *        • 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Doctol  Na  96-128;  DA  97-80q 

Pay  Telaphona  Raclassificatlon  and 
Compensation 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  waiver. 


summary:  On  April  15, 1997,  the 
dkimmon  Carrier  Bureau  ("Bureau") 
granted  a  limited  waiver  of  the 
Commission's  requirement  that  effective 
intrastate  tariffs  for  payphone  SOTvices 
be  in  compliance  with  federal 
guidelines,  specifically  that  the  tariffs 
comply  with  the  "new  services"  test,  as 
set  forth  in  the  Payphone 
Reclassification  Proceeding,  CC  Docket 
No.  96-128  ["Payphone  Order"  61  FR 
52307  (October  7,  1997);  "Order  on 
Reconsideration"  61  FR  65341 
(December  12, 1996)].  Local  exchange 
carriers  ("LECs")  must  comply  with  this 
requirement,  among  others,  before  they 
are  eligible  to  receive  the  compensation 
from  interexchange  carriers  ("DCCs") 
that  is  mandated  in  that  proceeding. 
Because  some  LEC  intrastate  tariffs  for 
payphone  services  are  not  in  full 
compliance  with  the  Commission's 
guidelines,  the  Bureau  granted  all  LECs 
a  limited  waiver  until  May  19, 1997  to 
file  intrastate  tariffs  for  payphone 
services  consistent  with  the  "new 
services"  test,  pursuant  to  the  federal 
guidelines  established  in  the  Order  on 
Reconsideration,  subject  to  the  terms 
discussed  therein. 
DATES  Effective:  April  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Carowitz.  202-418-0960. 
Enforcement  Division.  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Order 

1.  Upon  reviewing  the  contentions  of 
the  Regional  Bell  Operating  Company 
("RBOC")  Coalition  and  the  language  it 
cites  from  the  two  orders  in  the 
Payphone  Reclassification  Proceeding. 
the  Bureau  concluded  that  while  the 
individual  BOCs  may  not  be  in  full 
compliance  with  the  intrastate  tariffing 
requirements  of  the  Payphone 
Reclassification  Proceeding,  they  hava 
made  a  good  faith  effort  to  comply  with 
the  requirements.  The  RBCXI  Coalition 
concedes  that  the  Commission's 
payphone  orders,  as  clarified  by  the 
Bureau  Waiver  Order,  mandate  that  the 
payphone  services  a  LEC  tariffs  at  the 
state  level  are  subject  to  the  new 
services  test  and  that  the  requisite  cost- 
support  data  must  be  submitted  to  the 
individual  states.  In  addition,  the  RBOC 
Coalition  states  that  it  will  take 
whatever  action  is  necessary  to  comply 
with  the  Commission's  orders  in  order 
to  be  eligible  to  receive  payphone 
compensation  at  the  earliest  possible 
date.  Therefore,  the  Bureau  adopted  an 
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order,  which  contains  a  limited  waiver 
of  the  federal  guidelines  for  intrastate 
tariffs,  specifically  the  requirement  that 
LECs  have  filed  intrastate  payphone 
service  tariffs  as  required  by  the  Order 
on  Reconsideration  and  the  Bureau 
Waiver  Order  that  satisfy  the  new 
services  test,  and  that  effective  intrastate 
payphone  service  tariffs  comply  with 
the  "new  services"  test  of  the  federal 
guidelines  for  the  purpose  of  allowing  a 
LEC  to  be  eligible  to  receive  payphone 
compensation.  The  existing  intrastate 
tariffs  for  payphone  services  will 
continue  in  effect  imtil  the  intrastate 
tarifiis  Gled  pursuant  to  the  Order  on 
Reconsideration,  the  Bureau  Waiver 
Order  and  the  instant  order  become 
effective.  Because  other  LECs  may  also 
have  failed  to  file  the  intrastate  tariffs 
for  payphone  services  that  comply  with 
the  "new  services"  test  of  the  federal 
guidelines,  the  Bureau  applied  this 
limited  waiver  to  all  LECs,  with  the 
limitations  set  forth  therein. 

2.  Consistent  with  its  conclusions 
above  and  in  the  interests  of  bringing 
LECs  into  compliance  with  the 
requirements  of  the  Payphone 
Reclassification  Proceeding,  the  Bureau 
waived  for  45  days  from  the  April  4, 
1997  release  date  of  the  Bureau  Waiver 
Order  the  requirement  that  LEC 
intrastate  tariffs  for  payphone  services 
comply  with  the  "new  services"  test  of 
the  federal  guidelines,  as  set  forth  in 
(>aragraph  163  of  the  Order  on 
Reconsideration  and  clarified  in  the 
Bureau  Waiver  Order.  LECs  must  file 
intrastate  tari&  for  payphone  services, 
as  required  by  the  Payphone 
Reclassification  Proceeding  consistent 
with  all  the  requirements  set  forth  in  the 
Order  on  Reconsideration,  within  45 
days  of  the  April  4, 1997  release  date  of 
the  Bureau  Waiver  Order.  Any  LEC  that 
files  these  intrastate  tariffs  for  payphone 
services  within  45  days  of  the  release 
date  of  the  Bureau  Waiver  Order  will  be 
eligible  to  receive  the  payphone 
compensation  provided  by  the 
Payphone  Reclassification  Proceeding 
as  of  April  15, 1997,  as  long  as  that  LEC 
has  complied  with  all  of  the  other 
requirements  set  forth  in  paragraph  131 
(and  paragraph  132  for  the  Bell 
Operating  Companies)  of  the  Order  on 
Reconsideration,  subject  to  the 
clarifications  and  limited  waiver  in  the 
Bureau  Waiver  Order.  Under  the  terms 
of  this  limited  waiver,  a  LEC  must  have 
in  place  intrastate  tarifiis  for  payphone 
services  that  are  effective  by  April  15, 
1997  The  waiver  permits  the  LEC  to  file 
intrastate  tariffii  that  are  consistent  with 
the  "new  services"  test  of  the  fiaderal 
guidelines  set  forth  in  the  Order  on 
Reconsideration,  as  clarified  by  the 


Bureau  Waiver  Order.  The  existing 
intrastate  payphone  service  tariffs  will 
continue  in  effect  until  the  intrastate 
tariffs  filed  pursuant  to  the  Bureau's 
order  become  effective. 

3.  The  RBOC  Coalition  and  Ameritech 
have  committed,  once  the  new  intrastate 
tariffs  are  effective,  to  reimburse  or 
provide  credit  to  its  customers  for  these 
payphone  services  from  April  15, 1997, 
if  newly  tariffed  rates,  when  effective, 
are  lower  than  the  existing  rates.  This 
action  will  help  to  mitigate  any  delay  in 
having  in  effect  intrastate  tariffs  that 
comply  with  the  guidelines  required  by 
the  Order  on  Reconsideration,  including 
the  concern  raised  by  MCI  that  the 
subsidies  from  payphone  services  will 
not  have  been  removed  before  the  LECs 
receive  payphone  compensation.  A  LEC 
who  seeks  to  rely  on  the  waiver  granted 
in  the  instant  Order  must  also  reimburse 
their  customers  or  provide  credit,  from 
April  15,  1997,  in  situations  where  the 
newly  tariffed  rates  are  lower  than  the 
existing  tariffed  rates.  The  Bureau 
noted,  in  response  to  the  arguments 
raised  by  the  IXCs,  that  its  order  did  not 
waive  the  requirement  that  subsidies  be 
removed  from  local  exchange  service 
and  exchange  access  services,  the 
"harm"  to  the  tXCs  resulting  from  the 
delayed  removal  of  subsidies  from  some 
intrastate  payphone  service  tariffs  will 
be  limited. 

4.  The  Bureau  concluded  that  the 
waiver  it  granted,  which  is  for  a  limited 
duration  to  address  a  specific 
compliance  issue,  is  consistent  with, 
and  does  not  undermine,  the  rules 
adopted  by  the  Conunission  in  the 
Payphone  Reclassification  Proceeding. 
Therefore,  it  rejected  the  various 
alternatives  to  granting  a  waiver  that 
were  suggested  by  the  American  Public 
Communications  Council  ("APCC")  and 
the  DCCs.  More  specifically,  it 
concluded  that  APCC's  proposal  to 
require  the  refiling  of  all  intrastate 
payphone  service  tariffs  would  unduly 
delay,  and  possibly  undermine,  the 
Commission's  efforts  to  implement 
Section  276  and  the  congressional  goals 
of  "promot(ing]  competition  among 
payphone  service  providers  and 
promoting]  the  widespread  deployment 
of  payphone  services  to  the  benefit  of 
the  general  public.  *     *     '".In 
response  to  Sprint's  proposal  that  we 
delay  the  effective  date  of  the  LECs' 
interstate  carrier  common  Une 
reductions,  the  Biireau  concluded  that 
the  better  approach  would  be  to 
evaluate  requests  for  such  treatment  by 
individual  LECs  on  a  case-by-case  basis. 
In  addition,  the  Bureau  declined  to  treat 
the  request  of  the  RBOC  Coalition  as  an 
untimely  petition  for  reconsideration  of 
the  Commission's  ndes,  because  the 


RBOC  Coalition  did  not  seek 
reconsideration  of  the  rules  adopted  in 
the  Payphone  Reclassification 
Proceeding,  but  instead  sought 
additional  time,  in  a  specific,  limited 
circumstance,  to  comply  with  those 
rules. 

5.  In  response  to  AT&T's  arguments 
that  a  LEC  must  show  proof  that  its 
intr^tate  tariffs  have  removed 
payphone  subsidies  consistent  with 
Section  276,  the  Bureau  noted  the 
Commission  concluded  that  "[t]o 
receive  compensation  a  LEC  must  be 
able  to  certify"  that  it  has  satisfied  each 
of  the  individual  prerequisites  to 
receiving  the  compensation  mandated 
by  the  Payphone  Reclassification 
Proceeding.  The  Commission  did  not 
require  that  the  LECs  file  such  a 
certification  with  it.  Nothing  in  the 
Commission's  orders,  however, 
prohibits  the  IXCs  obligated  to  pay 
compensation  from  requiring  that  their 
LEC  payees  provide  such  a  certification 
for  each  prerequisite.  Such  an  approach 
is  consistent  with  the  Commission's 
statement  that  "we  leave  the  details 
associated  with  the  administration  of 
this  compensation  mechanism  to  the 
parties  to  determine  for  themselves 
through  mutual  agreement." 

6.  Waiver  of  Conunission  rules  is 
appropriate  only  if  special 
circumstances  warrant  a  deviation  from 
the  general  rule  and  such  deviation 
serves  the  public  interest.  Because  the 
LECs  are  required  to  file,  and  the  states 
are  required  to  review,  intrastate  tarifEs 
for  payphone  services  consistent  with 
federal  guidelines,  which,  in  some 
cases,  may  not  have  been  previously 
filed  in  this  maimer  at  the  intrastate 
level,  the  Bureau  found  that  special 
circumstances  exist  in  this  case  to  grant 
a  limited  waiver  of  brief  duration  to 
address  this  responsibility.  In  addition, 
it  found  that  its  grant  of  a  waiver  in  this 
limited  circumstance,  does  not 
undermine,  and  is  consistent  with,  the 
Commission's  overall  policies  in  CC 
Docket  No.  96-128  to  reclassify  LEC 
payphone  assets  and  ensure  fair  PSP 
compensation  for  all  calls  originated  by 
payphones.  Moreover,  the  states'  review 
of  the  intrastate  tariffs  that  are  the 
subject  of  this  limited  waiver  will 
enable  them  to  determine  whether  these 
tariffis  have  been  filed  in  accordance 
with  the  Commission's  rules,  including 
the  "new  services"  test  Accordingly, 
the  Bureau  granted  a  limited  waiver  for 
45  days  from  the  April  4, 1997  release 
date  of  the  Bureau  Waiver  Order  the 
requirement  that  LEC  intrastate  tarifEs 
for  payphone  services  comply  with  the 
"new  services"  test  of  the  federal 
guidelines,  as  set  forth  in  paragraph  163 
of  the  Order  on  Reconsideration.  The 


order  did  not  waive  any  of  the  other 
requirements  set  forth  in  paragraphs 
131-132  of  the  Order  on 
Reconsideration. 

Ordering  Clauses 

7.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4(i,),  5(c),  201-205,  276  of 
the  Conununications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  155(c),  201- 
205,  276,  and  Sections  0.91  and  0.291  of 
the  Commission's  rules,  47  CFR  0.91 
and  0.291,  that  limited  waiver  of  the 
Commission's  requirements  to  be 
eligible  to  receive  the  compensation 
provided  by  the  Payphone 
Reclassification  Proceeding,  CC  Docket 
No.  96-128,  is  granted  to  the  extent 
stated  herein. 

8.  It  is  further  ordered  that  this  Order 
shall  be  effective  upon  release. 

List  of  Subjects  in  47  CFR  Part  84 

Communications  common  carriers, 
Telephone. 

Federal  Commimications  Commission. 

William  F.  Caton, 

Acting  Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Dodwt  No.  96-128;  DA  97-67q 

Pay  Telephone  Reclassification  and 
Compensation 

AGENCY:  Federal  Commimications 

Commission. 

ACTKM:  Final  rule;  waiver. 

summary:  On  April  4, 1997,  the 
Common  Carrier  Bureau  ("Bureau") 
clarified  and  granted  a  limited  waiver  of 
the  Conunission's  interstate  tariffing 
requirements  for  unbundled  features 
and  functions,  as  set  forth  in  the 
Payphone  Reclassification  Proceeding, 
CC  Docket  No.  96-128  ["Payphone 
Order"  61  FR  52307  (October  7, 1997): 
"Order  on  Reconsideration"  61  FR 
65341  (December  12, 1996)].  Local 
exchange  carriers  ("LECs")  must  comply 
with  these  requirements,  among  others, 
before  they  are  eligible  to' receive  the 
compensation  from  interexchange 
carriers  ("IXCs")  that  is  mandated  in 
that  proceeding.  Because  some  LECs  are 
not  in  fidl  compliance  with  the  ^ 

Commission's  federal  tariffii^ 
requirements  for  unbundled  features 
and  functions  under  the  Payphone 
Order  and  Order  on  Reconsideration, 
the  Bureau  granted  all  LECs  a  limited 
waiver  of  the  deadline  for  filing  the 


federal  tariffs  for  unbundled  features 
and  functions,  to  the  extent  necessary, 
to  enable  LECs  to  file  the  required 
federal  tarifiis  within  45  days  after  the 
release  of  the  Bureau's  order,  with  a 
scheduled  effective  date  no  later  than  15 
days  after  the  date  of  filing. 
DATES:  Effective:  April  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Carowitz,  202-418-0960, 
Enforcement  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION: 

Sjmopsis  of  Order 

1.  The  Bureau  clarified  here  that  the 
unbundled  features  and  functions 
addressed  in  the  Payphone 
Reclassification  Proceeding  are  network 
services  similar  to  basic  service 
elements  ("BSEs")  under  the  Open 
Network  Architecture  ("ONA") 
regulatory  framework.  BSEs  are  defined 
as  optional  luibundled  featiues  that  an 
enhanced  services  provider  may  require 
or  find  useful  in  configiuing  its 
enhanced  service.  In  this  case,  the 
imbundled  features  are  payphone- 
specific,  network-based  features  and 
functions  used  in  configuring 
unregulated  payphone  operations 
provided  by  payphone  service  providers 
("PSPs")  or  LECs.  Some  of  the  LECs  use 
terms  such  as  tariffed  "options"  and 
"elective  features"  for  network  services 
that  other  LECs  call  features  and 
functions.  Options  and  elective  features 
must  be  federally  tariffed  in  the  same 
circiunstances  as  features  and  functions 
must  be  federally  tariffed,  depending  on 
whether  they  are  provided  on  a  bundled 
basis  with  the  basic  networic  payphone 
line  (state  tariff),  or  separately  on  an 
unbundled  basis  (federal  and  state 
tarifEs). 

2..Tiie  Bureau  also  clarified  that  the 
requirement  to  file  federal  tarifEs  applies 
only  to  payphone-specific,  network- 
based,  unbimdled  features  and 
functions  provided  to  others  or  taken  by 
a  LECs  operations,  such  as  answer 
supervision  and  call  screening,  with  the 
following  qualifications  discussed 
below.  It  agreed  with  the  Regional  Bell 
Operating  Company  ("RBOC")  Coalition 
thiat  the  federal  tariffing  requirement 
does  not  apply  to  non-network  services, 
such  as  inside  wire  services.  Moreover, 
as  suggested  by  the  RBOC  Coalition,  the 
Bureau  did  not  include  in  this  federal 
tariffing  requirement  features  and 
functions  that  are  generally  available  to ' 
all  local  exchange  customers  and  are 
only  incidental  to  payphone  service, 
such  as  touchtone  services  and  various 
custom  calling  featiires.  In  addition,  the 
Bureau  clarified  that  payphone-specific, 
network-based  features  and  functions 


must  be  federally  tarifiiad  now  only  if 
the  LEC  provides  them  separately  and 
on  an  unbundled  basis  from  the  basic 
payphone  line,  either  to  its  payphone 
operations  or  to  others,  because  the 
payphone  orders  did  not  require 
additional  unbundling  of  features  and 
functions  by  April  15  beyond  those  that 
the  LEC  chooses  to  provide.  As  required 
by  the  Payphone  Reclassification 
Proceeding,  however,  a  state  may 
require  further  imbundling,  and  PSPs 
may  request  additional  ui^undled 
features  and  functions  from  BOCs 
through  the  ONA  120-day  service 
request  process. 

3.  The  Bureau  concluded  that  the 
Payphone  Reclassification  Proceeding 
does  not  prohibit  the  mixing  and 
matching  of  payphone  services  between 
federal  and  state  tarifEi  by  LEC  and . 
independent  payphone  operations.  This 
conclusion  appUes  only  to  payphone 
services  and  does  not  afEact  Ounputo' 
m  requirements.  In  Computer  M,  the 
Commission  did  not  allow  such  mixing 
and  matching  because:  (1)  Mixing  and 
matching  could  resiUt  in  mismatch  of 
basic  service  arrangements  ("BSA")  and 
BSEs  costs  and  revenues;  (2)  it  coidd 
undermine  state  policies;  (3)  states  may 
impose  terms  and  conditions  on  BSAs/ 
BSEs  that  differ  fr(Hn  those  of  the  FCX::;  * 
and  (4)  other  jurisdictional  problems. 
Unlike  Computer  M,  however.  Section 
276  provides  the  Commission  with 
jurisdiction  over  all  tariffing  of 
payphone  services.  The  Conunission  has 
delegated  to  each  state  the  review, 
pursuant  to  federal  guidelines,  of 
payphone  tari&  filed  in  the  state.  Given 
that  the  federal  guidelines  for  tariffing 
discussed  above  are  the  same  in  the 
state  and  federal  jurisdictions,  there  is 
no  undermining  of  state  policies  or  the 
creation  of  jurisdictional  conflicts. 
Moreover,  in  this  case,  mixing  and 
matching  provides  a  safeguard  to  ensure 
that  unbundled  features  are  available  at 
rates  that  comply  mth  the  guidelines 
established  in  the  Payphone 
Reclassification  Pnxxeding.  The  Bureau 
concluded  that  the  separations  issues,  if 
any,  raised  by  allowing  mixing  and 
matching  are  outweighed,  in  this  case, 
by  the  importance  of  this  safaguaid  to 
ensure  that  unbundled  faatures  and 
functions  are  available  at  rates  that 
comply  with  the  guidelines  established 
in  the  Payphone  Reclassification 
Proceeding. 

4.  Upon  reviewing  the  contentions  of 
the  RBOC  Coalition  and  the  language  it 
cites  from  the  two  orders  in  the 
Payphone  Reclassification  Proceeding, 
the  Bureau  concluded  that  while  the 
individual  BOCs  are  not  in  full 
compliance  with  the  requirements  of  the 
Payphone  Reclassification  Proceeding. 
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they  have  made  a  good  faith  effort  to 
comply  with  the  requirements.  The 
RBOC  CoalitioD  conceded  that  the 
Commission's  payphone  orders  mandate 
the  federal  tariffing  of  some  payphone 
services,  namely  those  that  the  LEC 
provides  to  its  own  payphone 
operations.  In  addition,  the  RBCX! 
Coalition  stated  that  it  will  take 
whatever  action  is  necessary  to  comply 
with  the  Commission's  orders  in  order 
to  be  eligible  to  receive  payphone 
compensation  at  the  earliest  possible 
date.  Therefore,  because  the  RBOC 
Coalition  has  indicated  its  intent  to 
comply  with  the  Commission's 
requirements,  as  established  by  the 
Payphone  Reclassification  Proceeding, 
and  because  the  Coalition's  narrower 
reading  of  what  payphone  services  need 
to  be  federally  tariffed  is  based  on  its 
good  faith  efforts  to  comply  with  the 
Commission's  rules,  the  Bureau  adopted 
an  order,  which  contained  a  limited 
waiver  of  the  federal  tariffing 
requirements  for  unbundled  features 
and  functions  a  LEC  must  meet  before 
it  is  eligible  to  receive  payphone 
compensation.  Because  other  LECs  may 
also  have  failed  to  file  all  the  federal 
tarifEs  for  unbundled  features  and 
functions  required  by  the  Payphone 
Order  and  the  Order  on 
Recivisidemtion,  the  Bureau  applied  the 
limited  waiver  to  all  LECs,  with  the 
limitations  set  forth  below. 

5.  In  the  Payphone  Order  and  Order 
on  Reconsideration,  the  Commission 
required  that  LECs  6Ie  federal  tariffs  by 
January  15.  1997  with  a  90-day  review 
period  for  unbundled  features  and 
functions.  Consistent  with  its 
conclusions  outlined  above  and  in  the 
interests  of  bringing  LECs  into 
compliance  with  the  requirements  of  the 
Payphone  Reclassification  Proceeding, 
the  Bureau  waived  for  60  days  the 
requirement  that  LECs  have  "in  effect 
*  *  *  interstate  tariffs  for  unbundled 
functioaalitias  associated  with 
[payphone]  lines"  by  April  15. 1997. 
The  Bureau  also  waived  both  the 
January  15th  filing  deadline  and  the  90- 
day  review  period  for  interstate  tarifb. 
LECs  must  file  interstate  tariffs  for 
unbimdled  features  and  functions,  as 
required  by  the  Payphone 
Reclassification  Proceeding,  as  clarified 
herein,  within  45  days  after  the  release 
date  of  this  order  under  the  streamlined 
tariff  review  process.  These  tari&  will 
be  effective  no  later  than  15  days  after 
filing,  unless  suspended  or  rejected. 
Any  LEC  that  files  federal  tarifiis  for 
unbundled  functionalities,  as  clarified 
herein,  within  45  days  of  the  release 
date  of  the  instant  Order  will  be  eligible 
to  collect  the  payphone  compensation 


provided  by  the  Payphone 
Reclassification  Proceeding  on  April  15, 
1997,  as  long  as  that  LEC  has  complied 
with  all  of  the  other  requirements  set 
forth  in  paragraph  131  (and  paragraph 
132  for  the  BOCs)  of  the  Order  on 
Reconsideration.  If  a  LEC  fails  to  file  all 
of  the  requisite  federal  tariffis  within  45 
days,  or  if  the  federal  tariffs  for  a 
particular  LEC  are  not  in  effect  after  60 
days  from  the  date  of  release  of  this 
Order,  the  LEC  will  not  be  eligible  to 
receive  the  payphone  compensation 
provided  by  the  Payphone 
Reclassification  Proceeding. 

6.  Waiver  of  Commission  rules  is 
appropriate  only  if  special 
circumstances  warrant  a  deviation  from 
the  general  rule  and  such  deviation 
serves  the  public  interest.  Because  the 
Commission  is  required  to  review 
incoming  tariffs  for  the  imbundled 
features  and  functions  associated  with 
payphone  service,  which  have  not  been 
previously  filed  at  the  interstate  level, 
the  Bureau  found  that  special 
circumstances  existed  to  grant  a  limited 
waiver  of  brief  duration  to  address  this 
responsibility.  In  addition,  for  the 
reasons  stated  above,  the  Bureau's  grant 
of  a  waiver  in  a  limited  circumstance, 
would  not  undermine,  and  is  consistent 
with,  the  Commission's  overall  policies 
in  CC  Docket  No.  96-128  to  reclassify 
LEC  payphone  assets  and  ensure  fair 
PSP  compensation  for  all  calls 
originated  by  payphones.  Moreover,  the 
Bureau's  review  of  the  interstate  tariffs 
that  are  the  subject  of  this  limited 
waiver  will  enable  it  to  determine 
whether  these  tariffs  have  been  filed  in 
accordance  with  its  rules.  Accordingly, 
the  Bureau  granted  a  limited  waiver 
subject  to  the  filing  of  federal  tariffs  for 
unbimdled  featvires  and  functions 
mthin  45  days  of  the  release  date  of  the 
Bureau's  order.  The  Bureau's  order  does 
not  waive  any  of  the  other  requirements 
set  forth  in  paragraphs  131-132  of  the 
Order  on  Reconsideration,  including  the 
requirement  that  a  LEC  have  "in  effect 
intrastate  •   •   •  tariffs  for  unbundled 
functionalities.*   *   •" 

7.  The  Bureau  denied  the  Motion  by 
the  American  Public  Communications 
Council  ("APCC")  that  requested  that 
the  Commission  conclude  that  the  BOCs 
are  disqualified  fit>m  receiving  interim 
compensation  pursuant  to  the  Payphone 
Reclassification  Proceeding.  APCC 
argues  that  the  BOCs  have  failed  both  to 
retariff  their  basic  payphone  services  at 
cost-based  rates,  and  to  tariff  separately 
from  basic  payphone  lines  coin  service 
features  and  other  unbundled  features 
and  functions.  The  Bureau  clarified  that 
the  Payphone  Reclassification 
Proceeding  did  not  require,  by  April  15, 
1997,  the  level  of  unbundling  sought  by 


APCC.  LECs,  including  the  BOCs.  must 
comply  with  the  state  tariffing 
requirements  of  the  Payphone 
Reclassification  Proceeding.  In  response 
to  APCC's  contentions,  the  Bureau 
concluded  that  it  did  not  have  a  record 
to  determine  whether  the  BOCs  have 
complied  with  the  state  tariffing 
requirement  for  cost-based  rates.  As 
required  by  the  Order  on 
Reconsideration,  however,  LECs, 
including  the  BOCs,  must  be  prepared 
to  certify  that  they  have  complied  with 
all  the  requirements  of  the  Payphone 
Reclassification  Proceeding,  including 
those  involving  intrastate  tariffs,  subject 
to  the  limited  waiver  provided  herein. 

8.  The  Bureau  emphasized  that  LECs 
must  comply  with  all  of  the  enumerated 
requirements  established  in  the 
Payphone  Reclassification  Proceeding, 
except  as  waived,  before  the  LECs' 
payphone  operations  are  eligible  to 
receive  the  payphone  compensation 
provided  by  that  proceeding.  Both 
independent  PSPs  and  IXCs  claim  that 
some  LECs  have  not  filed  state  tariffis 
that  comply  with  the  requirements  set 
forth  in  the  Order  on  Reconsideration. 
These  requirements  are:  (1)  That 
payphone  service  intrastate  tariffs  be 
cost-based,  consistent  with  Section  276, 
and  nondiscriminatory;  and  (2)  that  the 
states  ensure  that  payphone  costs  for 
uiuegulated  equipment  and  subsidies  be 
removed  from  the  intrastate  local 
exchange  service  and  exchange  access 
service  rates.  LEC  intrastate  tariffis  must 
comply  with  these  requirements  by 
April  15, 1997  in  order  for  the  payphone 
operations  of  the  LECs  to  be  eligible  to 
receive  payphone  compensation.  LECs 
that  have  not  complied  with  these 
requirements  will  not  be  entitled  to 
receive  compensation. 

9.  The  Bureau  disagreed  with  the 
RBOC  Coalition  regarding  the 
applicability  of  the  federal  guidelines 
for  state  tariffing  of  payphone  services. 
The  CoDunission  cbncluded  in  the 
Order  on  Reconsideration  that  it  had 
jurisdiction  over  the  tariffing  of 
payphone  services  in  order  to 
implement  Section  276.  The  plain 
language  of  the  Order  on 
Reconsideration  provides  that  state 
tariffs  for  payphone  services  must  be 
cost  based,  consistent  with  the 
requirements  of  Section  276, 
nondiscriminatory,  and  consistent  with 
Computer  M  guidelines.  The  footnote 
referred  to  by  the  RBOC  Coalition 
provides  references  to  Commission 
orders  describing  the  applicable 
Computer  III  euidelines. 

10.  The  guidelines  for  state  review  of 
intrastate  tariff  are  essentially  the  same 
as  those  included  in  the  Payphone 
Order  for  federal  tarifiis.  On 


reconsideration,  the  Conunission  stated 
that  although  it  had  the  authority  imder 
Section  278  to  require  federal  tarifiEs  for 
payphone  services,  it  delegated  some  of 
the  tariffing  requirements  to  the  state 
jurisdiction.  The  Order  on 
Reconsideration  required  that  state 
tariffs  for  payphone  services  meet  the 
requirements  outlined  above.  The  Order 
on  Reconsideration  provides  that  states 
that  are  unable  to  review  these  tarifb 
may  require  the  LECs  to  file  the  tariffs 
with  the  Commission. 

11.  The  Bureau  clarified  that,  for 
purposes  of  meeting  all  of  the 
requirements  necessary  to  receive 
payphone  compensation,  the  question  of 
whether  a  LEC  has  effective  intrastate 
tarifiis  is  to  be  considered  on  a  state-by- 
state  basis.  Under  this  approach, 
assuming  the  LEC  has  complied  nvith  all 
of  the  other  compliance  list 
requirements,  if  a  LEC  has  effective 
intrastate  tariffis  in  State  X  and  has  filed 
tariffs  in  State  Y  that  are  not  yet  in 
effect,  then  the  LEC  PSP  will  be  able  to 
receive  payphone  compensation  for  its 
payphones  in  State  X  but  not  in  State  Y. 
The  intrastate  tariffis  for  payphone 
services,  including  luibundled  features, 
and  the  state  tariffis  removing  payphone 
equipment  costs  and  subsidies  must  be 
in  effect  for  a  LEC  to  receive 
compensation  in  a  particular  state. 

Ordering  Qaases 

12.  Accordingly,  it  is  ordered, 
pursuant  to  Sections  4(i,),  5(c),  201-205, 
276  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C.  154(i).  155(c). 
201-205.  276.  and  Sections  0.91  and 
0.291  of  the  Commission's  rules,  47  CFR 
0.91  and  0.291.  that  limited  waiver  of 
the  Commission's  reqiiirements  to  be 
eligible  to  receive  the  compensation 
provided  by  the  Payphone 
Reclassification  Prxxeeding,  CC  Docket 
No.  96-128,  is  granted  to  the  extent 
stated  h««in. 

13.  It  is  further  ordered  that  each 
individual  BOC  must  file  an  ex  parte 
document  with  the  Secretary,  by  April 
10. 1997,  advising  on  the  status  of 
intrastate  tariffs  for  the  unbundled 
features  and  functions  that  it  has  not  yet 
federally  tariffed,  and  stating  that  it 
commits  to  filing  federal  tariffs  for  such 
unbundled  features  and  functions 
within  45  days  of  the  release  date  of  this 
Order. 

14.  It  is  further  ordered  that  this 
limited  waiver  shall  be  effective  upon 


15.  It  is  further  ordered  that  the 
Motion  of  APCC  requesting  that  the 
Commission  conclude  that  the  BOCs  are 
disqualified  bom  receiving  interim 
compensation  imder  the  Payphone 
Reclassification  Proceeding  is  denied. 


Lirt  of  Sul^ectB  in  47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commistion. 
William  F.CatoB, 

Acting  Secretary. 

[FR  Doc.  97-11682  FUed  5-5-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47X;FR  Part  68 

(CC  Doctot  Na  93-288;  FCC  97-12q 

inclusion  of  Terminal  EquipnMiit 
Connected  to  Basic  Rats  Aecass 
Service  Provided  via  Integrated 
Services  Digital  Netwrork  Access 
Technology  and  Terminal  Equipmertt 
Connected  to  Public  Switched  Digital 
Service 

AOENCY:  Federal  Communications 

Conunission. 

ACTKM:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  in  the  Federal  Regjater 
August  15. 1996.  (61  FR  42386).  The 
rules  related  to  the  effective  dates  after 
which  new  or  modified  equipment 
connected  to  the  Integrated  Services 
Digital  Network  (ISDN)  or  to  the  Public 
Switched  Digital  Sravice  (PSDS)  must 
comply  with  the  rules  released  in  a 
Report  and  Order  on  March  7. 1996. 
(FCC  96-1). 

DATES:  Effective  on  Jime  5. 1997. 
FOR  FURTHER  MFORMATION  COHTACT:  Bill 
von  Alven,  Senior  Engineer.  Network 
Services  EHvision,  Common  Carrier 
Bureau,  (202)  418-2342. 

SUPPtEMEMTARY  INFORMATION: 

Background 

On  April  10, 1997.  the  Commission 
released  an  Order  on  Reconsideration 
(FCC  97-126)  to  change  the  dates 
defining  grandfathered  equipment  and 
thereby  provide  Part  68  applicants  18 
months  to  comply  with  the  new 
registration  requirements.  To  retain  the 
18-month  period  necessary  for  an 
orderly  transition  of  equipment  to  the 
new  requirements,  the  Commission 
amends  its  rules  to  extend  the  time 
frame  for  equipment  governed  by  the 
rules.  The  dates  January  1. 1996  and 
July  1. 1997.  are  thus  changed  to 
November  "13. 1996  and  May  13, 1998. 
respectively.  Consequently,  equipment 
connected  by  November  13, 1996  will 
be  considered  grandfathered  and  not 
subject  to  our  registration  rules  under 
Part  68. 


Naed  nr  Coiieclioii 

As  published,  the  final  rules  need  to 
be  clarified  to  allow  part  68  applicants 
the  customary  18  months  to  comply 
with  new  registration  requirements. 

List  of  Sul^ecta  in  47  CFK  Part  88 

Federal  Communications 
Commission,  Registered  terminal 
equipment.  Telephone. 

Accordingly,  47  CFR  part  68  is 
conected  by  making  the  following 
conecting  amendments: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  Part  68  is 
amended  to  read  as  follows: 

Aalfaority:  47  U.S.C  154,  303. 

2.  Section  68.2  is  amoided  by  revising 
paragraphs  (j)  and  (k)  as  follows: 

S88.2    Scop* 

•        *         •         •        • 

())(1)  Terminal  equipment,  including 
its  premises  wiring  directly  connected 
to  PSDS  (Type  I.  II  or  m)  on  or  before 
November  13, 1996,  may  remain  for 
service  life  without  registration,  unleas 
subsequently  modified.  Service  life 
means  the  life  of  the  equipment  until 
retired  bom  service.  Modification 
means  changes  to  the  equipment  that 
affect  compliance  with  part  68  rules. 

(2)  New  installation  of  terminal 
equipment,  including  its  premises 
wiring,  may  occur  until  May  13. 1998, 
without  registration  of  any  terminal 
equipment  involved,  provided  that  the 
terminal  equipment  is  of  a  type  directly 
connected  to  PSDS  (Type  I,  II  or  m)  as 
of  November  13, 1996.  This  terminal 
equipment  may  remain  connected  and 
be  reconnected  to  PSDS  (Type  I.  II  or  m) 
for  service  life  without  re^tration 
unless  subsequently  modified. 

(k)(l)  Tondnal  equipment,  including 
premises  wiring  directly  connected  to 
ISDN  BRA  or  PRA  on  November  13, 
1996,  may  remain  connected  to  ISDN 
BRA  or  PRA  for  service  life  writhout 
registration,  unless  subsequently 
modified. 

(2)  New  installation  of  terminal 
equipment,  including  premises  wiring, 
may  occur  tmtil  May  13, 1998.  without 
registration  of  any  terminal  equipment 
involved,  provided  that  the  terminal 
equipment  is  of  a  type  directly 
connected  to  ISDN  BRA  or  PRA  as  of 
November  13, 1996.  This  terminal 
equipment  may  remain  connected  and 
be  reconnected  to  ISDN  BRA  or  PRA  for 
service  life  without  registration  unless 
subsequently  modified. 
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Federal  Communications  Commission.  , 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-11722  Filed  5-5-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart2Z7 

[Docii«t  No.  960407093-6296-03;  i.D. 
012S9SA] 

Endangered  and  Ttireatened  Species; 
Threatened  Status  for  Souttiem 
Oregon/Northern  California  Coast 
Evolutionarily  Significant  Unit  (ESU)  of 
CotK>  Salmon 

KOEHCt:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  The  NMFS  is  issuing  a  final 
determination  that  the  Southern 
Oregon/Northern  California  Coast 
Evolutionarily  Significant  Unit  (ESU)  of 
coho  salmon  [Oncorhynchus  kisutch)  is 
a  "species"  under  the  Endangered 
Species  Act  (ESA)  of  1973,  as  amended, 
and  is  being  listed  as  threatened.  Coho 
salmon  populations  are  very  depressed 
in  this  ESU,  ciurently  numbering  less 
than  10,000  natiirally-produced  adults. 
The  threats  to  this  ESU  are  numerous 
and  varied.  Several  human-caused 
factors,  including  habitat  degradation, 
harvest,  and  artificial  propagation, 
exacerbate  the  adverse  effects  of  natural 
environmental  variability  brought  about 
by  drought,  floods,  and  poor  ocean 
conditions.  NMFS  has  determined  that 
existing  regulatory  mechanisms  are 
either  inadequate  or  not  implemented 
well  enough  to  conserve  this  ESU. 
While  conservation  efforts  are  underway 
for  some  populations  in  this  ESU,  they 
are  not  considered  sufficient  to  change 
the  likelihood  that  the  ESU  as  a  whole 
will  become  endangered  in  the 
foreseeable  future.  NMFS  will  issue 
shortly  protective  regulations  under 
section  4(d)  of  the  ESA,  which  will 
apply  section  9(a)  prohibitions  to  this 
ESU,  with  certain  exceptions.  NMFS 
does  not  expect  those  regulations  to 
become  effective  before  July  1, 1997. 

NMFS  has  further  determined  that  the 
Oregon  Coast  ESU  does  not  warrant 
listing  at  this  time.  Accordingly,  NMFS 
will  consider  the  Oregon  Coast  coho 
salmon  ESU  to  be  a  candidate  species  in 
3  years  (or  earlier  if  warranted  by  new 
information). 


EFFECTIVE  DATE:  June  5. 1997. 
ADDRESSES:  Carth  Griffin,  NMFS. 
Northwest  Region,  Protected  Species 
Program,  525  N.E.  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737;  Craig 
Wingert,  NMFS,  Southwest  Region, 
Protected  Species  Management 
Division.  501  W.  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213;  or 
Joe  Blum,  NMFS.  Office  of  Protected 
Resoiirces,  1315  East- West  Highway, 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  (503)  231-2005;  Craig 
Wingert  at  (310)  980-4021;  or  Joe  Blum 
at (301)  713-1401. 

SUPP(.EMENTARY  INFORMATKM: 

Species  Background 

The  coho  salmon  (O/icor/ij'nc/ius 
kisutch)  is  an  anadromous  salmonid 
species  that  was  historically  distributed 
throughout  the  North  Pacific  Ocean 
from  central  California  to  Point  Hope. 
AK,  through  the  Aleutian  Islands,  and 
bom  the  Anadyr  River.  Russia,  south  to 
Hokkaido,  Japan.  Historically,  this 
species  probably  inhabited  most  coastal 
streams  in  Washington.  Oregon,  and 
northern  and  central  California.  Some 
populations,  now  extinct,  are  believed 
to  have  migrated  hundreds  of  miles 
inland  to  spawn  in  tributaries  of  the 
upper  Columbia  River  in  Washington 
and  the  Snake  River  in  Idaho. 

Coho  salmon  on  the  west  coast  of  the 
contiguous  United  States  and  much  of 
British  Columbia  generally  exhibit  a 
relatively  simple  3-year  life  cycle. 
Adults  typically  begin  their  freshwater 
spawning  migration  in  the  late  summer 
and  fall,  spawn  by  mid- winter,  and  then 
die.  The  run  and  spawning  times  vary 
between  and  within  populations. 
Depending  on  river  temperatures,  eggs 
incubate  in  "redds"  (gravel  nests 
excavated  by  spawning  females)  for  1.5 
to  4  months  before  hatching  as 
"alevins"  (a  larval  life  stage  dependent 
on  food  stored  in  a  yolk  sac).  Following 
yolk  sac  absorption,  alevins  emerge 
from  the  gravel  as  young  juveniles  or 
"fry"  and  begin  actively  feeding. 
Juveniles  rear  in  frvsh  water  for  up  to  15 
months,  then  migrate  to  the  ocean  as 
"smolts"  in  the  spring.  Coho  salmon 
typically  spend  2  growing  seasons  in  the 
ocean  before  returning  to  their  natal 
stream  to  spawn  as  3  year-olds.  Some 
precocious  males,  called  "jacks,"  return 
to  spawn  after  only  6  months  at  sea. 

During  this  century,  indigenous, 
naturally-reproducing  populations  of 
coho  salmon  have  been  extirpated  in 
nearly  all  Columbia  River  tributaries 
and  they  are  in  decline  in  numerous 
coastal  streams  throughout  Washington, 
Oregon,  and  California.  NMFS"  coho 


salmon  status  review  identified  six 
distinct  population  segments  (i.e.,  ESUs) 
in  Washington,  Oregon,  and  California 
and  noted  that  natural  runs  in  all  ESUs 
are  substantially  below  historical  levels 
(Weitkamp,  et  al.  1995).  At  least  33 
populations  have  been  identified  by 
state  agencies  and  conservation  groups 
as  being  at  moderate  or  high  risk  of 
extinction.  In  general,  the  impacts  on 
West  Coast  coho  salmon  stocks  decrease 
geographically  from  south  to  north,  with 
the  central  California  stocks  being  in  the 
worst  condition. 

This  Federal  Register  document 
focuses  on  listing  determinations  for 
two  coho  salmon  ESUs — the  Southern 
Oregon/Northern  California  Coast  ESU 
and  the  Oregon  Coast  ESU — both  of 
which  were  prof>osed  as  threatened 
species  luider  the  ESA  on  July  25, 1995 
(60  FR  38011).  The  Southern  Oregon/ 
Northern  California  Coast  ESU  is 
composed  of  populations  between  Punta 
Gorda  (CA)  and  Cape  Blanco  (OR),  hi 
the  1940s,  estimated  abundance  of  coho 
salmon  in  this  ESU  ranged  from  150,000 
to  400,000  naturally  spawning  fish. 
Today,  coho  (>opulations  in  this  ESU  are 
very  depressed,  currently  numbering 
approximately  10,000  naturally 
produced  adults.  Populations  in  the 
California  portion  of  this  ESU  could  be 
less  than  6  percent  of  their  abundance 
during  the  1940s  (CDFG,  1994),  while 
Oregon  populations  have  exhibited  a 
similar  but  slightly  less  severe  decline 
(ODFW,  1995);  however,  it  is  important 
to  note  that  population  abundance  in 
the  Rogue  River  Basin  has  increased 
substantially  over  the  last  3  years 
(NMFS,  1997a).  The  bulk  of  current 
coho  salmon  production  in  this  ESU 
consists  of  stocks  from  the  Rogue  River, 
Klamath  River,  Trinity  River,  and  Eel 
River  basins.  Smaller  basins  known  to 
support  coho  salmon  include  the  Elk 
River  in  Oregon,  and  the  Smith  and  Mad 
Rivers  and  Redwood  Creek  in 
California. 

The  Oregon  Coast  ESU  is  composed  of 
populations  between  Cape  Blanco  and 
the  Columbia  River.  More  than  one 
million  coho  salmon  are  believed  to 
have  returned  to  Oregon  coastal  rivers 
in  the  early  1900s  (Lichatowich,  1989). 
the  bulk  of  them  originating  in  this  ESU. 
Current  production  is  estimated  to  be 
less  than  10  percent  of  historical  levels. 
Spawning  in  this  ESU  is  distributed 
over  a  relatively  large  number  of  basins, 
both  large  and  small,  with  the  bulk  of 
the  production  being  skewed  to  the 
southern  portion  of  its  range.  There,  the 
coastal  lake  systems  (e.g.,  the  Tenmile, 
Tahkenitch,  tmd  Siltcoos  basins)  and  the 
Coos  and  Coquille  Rivers  have  been 
particularly  productive  for  coho  salmon. 


Previoiis  Federal  ESA  Actions  Kelatad 
to  Coho  Salmon 

The  history  of  petitions  received 
regarding  coho  salmon  is  siunmarized  in 
the  proposed  rule  published  on  July  25, 
1995  (60  FR  38011).  The  most 
comprehensive  petition  was  submitted 
by  the  Pacific  Rivers  Council  and  22  co- 
petitioners  on  October  20, 1993.  In 
response  to  that  petition,  NMFS 
assessed  the  best  available  scientific  and 
commercial  data,  including  technical 
information  &t)m  Pacific  Salmon 
Biological  and  Technical  Committees 
(PSBTCs)  in  Washington,  Oregon,  and 
California.  The  PSBTCs  consisted  of 
scientists  with  technical  expertise 
relevant  to  coho  salmon.  They  were 
drawn  from  Federal,  state,  and  local 
resource  agencies.  Indian  tribes, 
industries,  professional  societies,  and 
public  interest  groups.  NMFS  also 
established  a  Biological  Review  Team 
(BRT),  composed  of  staff  frtim  its 
Northwest  Fisheries  Science  Center  and 
Southwest  Regional  Office,  which 
conducted  a  coastwide  status  review  for 
coho  salmon  (Weitkamp  et  al.,  1995). 

Based  on  the  results  of  the  BRT 
report,  and  after  considering  other 
information  and  existing  conservation 
measures,  NMFS  published  a  proposed 
listing  determination  (60  FR  38011,  July 
25, 1995)  that  identified  six  ESUs  of 
coho  salmon  ranging  bom  southern 
British  Columbia  to  central  California. 
The  Olympic  Peninsula  ESU  was  foimd 
not  to  warrant  listing  and  the  Oregon 
Coast  ESU,  Southern  Oregon/Northern 
California  Coast  ESU,  and  Central 
California  Coast  ESU  were  proposed  for 
listing  as  threatened  species.  The  Puget 
Sound/Strait  of  Georgia  ESU  and  the 
lower  Columbia  River/southwest 
Washington  Coast  ESU  were  identified 
as  candidates  for  listing.  NMFS  is  now 
in  the  process  of  completing  status 
reviews  for  these  latter  two  ESUs; 
results  and  findii^  for  both  will  be 
announced  in  an  upcoming  Federal 
■  notice. 


On  Octobor31, 1996,  NMFS 
published  a  final  rule  listing  the  Central 
California  Coast  ESU  as  a  threatened 
species  (61  FR  56138).  Concurrently, 
NMFS  announced  that  a  6-manth 
extension  was  warranted  for  the  Oregon 
Coast  and  Soudiem  Oregon/Northern 
CalifomU  Coast  ESUs  (61  FR  56211) 
due  to  the  fact  that  there  was  substantial 
disagreement  regarding  the  sufficiency 
and  accuracy  of  the  available  data 
relevant  to  the  listing  determination 
(pursuant  to  section  4(b)(6)(BMi)  of  the 
ESA).  The  NMFS  has  now  completed  a 
review  of  additional  data  pertaining  to 
thes^two  ESUs  and  has  updated  its 


west  coast  coho  salmon  status  review 
(NMFS.  1997a). 

Summary  of  Conuneiits  Regarding  tfie 
Oregon  Coast  and  Southern  Oregon/ 
Northern  California  Coast  ESUs 

The  NMFS  held  six  public  hearings  in 
California,  Oregon,  and  Washington  to 
solicit  commMits  on  the  proposed 
listing  determinatioo  for  west  coast 
coho  salmon.  Sixty-three  individuals 
presented  testimony  at  the  hearings. 
During  the  90-day  public  comment 
period,  NMFS  received  174  written 
comments  on  the  proposed  rule  from 
state.  Federal,  and  local  government 
agencies,  Indian  tribes,  non- 
governmental cnganizations,  the 
scientific  community,  and  other 
individuals.  In  accordance  with  agency 
policy  (59  FR  34270.  July  1, 1994), 
NMFS  also  requested  a  scientific  peer 
review  of  the  proposed  rule,  receiving 
responses  from  two  of  the  seven 
reviewers.  A  summary  of  major  public 
comments  pertaining  to  the  Oregon  and 
Northern  California  coho  salmon  ESUs 
(including  issues  raised  by  peer 
reviewers)  is  presented  below,  grouped 
by  issue  categories. 

Issue  1 :  Sufficiency  and  Accuracy  of 
Scientific  Information  and  Analyses 

Comment:  Many  individuals  urged 
NMFS  to  use  the  best  available  scientific 
information  in  reaching  a  final 
determination  regarding  the  risk  of 
extinction  that  the  coho  salmon  ESUs 
face.  Comments  received  from  a  peer 
reviewer,  as  well  as  from  scientists 
representing  state  fish  and  wildlife 
agencies^  tribes,  and  the  private  sector, 
disputed  the  sufficiency  and  accuracy  of 
data  that  NMFS  employed  in  its 
proposed  rule  to  list  west  coast  coho 
salmon.  In  particular,  they  questioned 
the  data  relating  to  the  ESUs  in  Oregon 
and  California.  The  primary  areas  of 
disagreement  concerned  data  relevant  to 
risk  assessment  and  NMFS'  evaluation 
of  existing  protective  measures. 

Response:  The  ESA  requires  that 
listing  determin^ons  be  made  on  the 
basis  of  a  population's  status  which  is 
determined  by  using  the  best  available 
scientific  and  commercial  data,  with 
subsequent  conuderation  being  given  to 
state  and  foreign  efforts  to  protect  the 
species.  In  Response  to  the  comments 
summarized  above,  NMFS  published  a 
document  (61  FR  56211,  Odabm  31. 
1996)  extending  the  final  listing 
determination  deadline  for  the  Oregon 
Coast  and  Southffln  Oregon/Northern 
California  Coast  ESUs  for  6  months  to 
solicit,  collect,  and  analyze  additional 
data.  During  this  period,  NMFS  met 
with  fisheries  co-managers  and  received 
new  and  updated  information  on  coho 


salmon  in  British  Columbia. 
Washington,  Oregon,  and  California. 
This  was  deemed  critical  to  assessing 
the  current  status  of  coho  salmon  ESUs. 
This  new  information,  more  fully 
described  in  a  report  from  the  nMFS 
BRT  (NMFS,  1997a),  generally  consists 
of  updates  of  existing  data  series,  new 
data  series,  and  new  analyses  of  various 
fectors.  NMFS  also  received  analyses 
and  conservation  measures  associated 
with  the  OCSRI  (OCSRI,  1996  and 
1997).  The  OCSRI  components  relating 
to  hatchery  and  harvest  measures  were 
assessed  by  the  BRT  (NMFS.  1997a), 
while  remaining  measures  were 
assessed  by  the  NMFS  Habitat  program 
(NMFS,  1997b). 

NMFS  believes  that  information 
contained  in  the  agency's  1995  west 
coast  coho  salmon  status  review 
(Weitkamp  et  al^  1995),  together  with 
more  recent  information  collected  by 
NMFS  scientists  and  information 
provided  to  NMFS  by  other  sources 
since  the  proposed  listing  determination 
was  published,  represent  the  best 
scientific  information  presently 
available  for  coho  salmon  populadons 
on  the  Oregon  and  California  coasL 
NMFS  believes  that  this  information  is 
sufficient  and  accurate,  and,  in 
accordance  with  the  ESA,  finds  it  both 
mandatory  and  appropriate  to  make  a 
listing  determination  at  this  time.  If 
substantial  new  scientific  information 
indicates  a  change  in  the  status  of  either 
coho  sahnon  ESU,  NMFS  will 
reconsider  the  present  listing 
determinations. 

Comment:  Some  commenters  felt  that 
NMFS  should  establish  explicit  listing 
criteria  common  to  all  coho  salmon 
ESUs,  and  noted  that  such  criteria 
would  lead  to  different  conclusions 
regarding  extinction  risk. 

Response:  At  this  time,  there  is  no 
accepted  methodology  nor  explicit 
listing  criteria  for  determining  the 
likelihood  of  extinction  for  Pacific 
salmon.  In  November  1996,  NMFS' 
Northwest  and  Southwest  Fisheries 
Science  Centers  sponsored  a 
symposium/workshop  on  "Assessing 
Extinction  Risk  for  West  Coast  Salmon" 
(Seattle,  November  13-15. 1996).  The 
objective  of  the  workshop  was  to 
evaluate  scientific  methods  for  assessing 
various  fectors  contributing  to 
extinction  risk  for  Pacific  salmon 
populations.  A  preliminary  summary  of 
key  recommendations  was  considered 
by  the  BRT  during  the  coho  salmon 
status  review.  Most  of  these 
reccHnmendations  require  long-term 
development  of  improved  methods,  and 
thus,  could  not  be  substantiaUy  applied 
in  this  review. 
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In  recent  months,  NMFS  has  also 
evaluated  three  different  population 
simulation  models  for  coho  salmon 
developed  by  members  of  the  OCSRI 
Science  Team.  The  preliminary  results 
of  these  viability  models  provide  a  wide 
range  of  results,  with  one  model 
suggesting  that  most  Oregon  coastal 
stocks  cannot  sustain  themselves  at  the 
ocean  survival  rates  that  have  been 
observed  in  the  last  5  years  (even  in  the 
absence  of  harvest)  and  another 
suggesting  that  stocks  are  highly 
resilient  and  would  be  at  significant  risk 
of  extinction  only  if  habitat  degradation 
continues  into  the  future  (more  detailed 
evaltiations  of  these  models  are 
presented  in  NMFS'  status  review 
update  (NMFS,  ig97a)).  While  these 
models  have  potential  heuristic  value, 
NMFS  is  presently  reluctant  to  employ 
them  to  forecast  extinction  risk  for  coho 
salmon.  Instead,  NMFS  has  relied  on  its 
traditional  assessment  method,  which 
employs  a  variety  of  information  types 
to  evaluate  the  level  of  risk  faced  by  an 
ESU.  These  include:  (1)  Absolute 
numbers  of  fish  and  their  spatial  and 
temporal  distribution;  (2)  current 
abundance  in  relation  to  historical 
abundance  and  carrying  capacity  of  the 
habitat:  (3)  trends  in  abundance,  based 
on  indices  such  as  dam  or  redd  counts 
or  on  estimates  of  spawner-recruit 
ratios;  (4)  natural  and  human-influenced 
factors  that  cause  variability  in  survival 
and  abundance;  (5)  possible  threats  to 
genetic  integrity  (e.g.,  fisheries  and 
interactions  between  hatchery  and 
natiu^l  fish);  and  (6)  recent  events  (e.g.. 
a  drought  or  a  change  in  management) 
that  have  predictable  short-term  effects 
on  the  ESU's  abundance.  These 
considerations  and  the  approaches  to 
evaluating  them  are  described  in  more 
detail  in  Weitkamp  et  al.  (1995)  and 
have  been  used  by  NMFS  in  other 
salmon  status  reviews.  At  this  time, 
NMFS  believes  that  an  integrated 
assessment  using  these  types  of 
information  is  both  desirable  and 
appropriate  for  determining  whether  a 
Pacific  salmon  species  is  likely  to 
become  endangered  or  extinct. 

/issue  2:  Description  and  Status  of  the 
Southern  Oregon/Northern  California 
Coast  and  Oregon  Coast  Coho  Sahnon 
ESUs 

Comment:  A  few  commenters 
disputed  NMFS'  conclusions  regarding 
the  geographic  boimdaries  for  these 
ESUs;  those  who  did.  believed  that 
NMFS  should  reduce  the  size/number  of 
populations  that  constitute  ESUs.  One 
commenter  twlieved  that  the  Umpqua 
River  basin  (in  the  Oregon  Coast  ESU) 
should  be  considered  a  separate  ESU 
and  that  listing  was  not  warranted. 


Response:  The  NMFS  has  published  a 
policy  describing  how  it  would  apply 
the  ESA  definition  of  a  "species"  to 
anadromous  salmonid  species  (56  FR 
58612,  November  20,  1991).  More 
recently,  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  published  a  joint 
policy,  consistent  with  NMFS"  policy, 
regarding  the  definition  of  "distinct 
population  segments"  (61  FR  4722, 
February  7, 1996).  The  earlier  policy  is 
more  detailed  and  applies  specifically  to 
Pacific  salmonids  and,  therefore,  was 
used  for  this  determination.  This  policy 
indicates  that  one  or  more  naturally 
reproducing  salmonid  populations  will 
be  considered  to  be  distinct  and,  hence, 
species  under  the  ESA,  if  they  represent 
an  ESU  of  the  biological  species.  To  be 
considered  an  ESU,  a  population  must 
satisfy  two  criteria:  (1)  It  must  be 
reproductively  isolated  from  other 
population  units  of  the  same  species, 
and  (2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
not  be  absolute  but  must  have  been 
strong  enough  to  permit  evolutionarily 
important  differences  to  occur  in 
different  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological  or  genetic  diversity  of  the 
species  as  a  whole.  Guidance  on 
applying  this  policy  is  contained  in  a 
scientific  paper  entitled:  "Pacific 
Salmon  [Oncorhynchus  spp.)  and  the 
Definition  of  'S{>ecies'  under  the 
Endangered  Species  Act."  It  is  also 
found  in  a  NOAA  Technical 
Memorandum:  "Definition  of 'Species' 
Under  the  Endangered  Species  Act: 
Application  to  Pacific  Salmon."  NMFS' 
proposed  listing  determination  and  rule 
(60  FR  38011,  July  25,  1995)  for  west 
coast  coho  salmon  and  the  west  coast 
coho  salmon  status  review  (Weitkamp  et 
al.,  1995)  describe  the  genetic, 
ecological,  and  life  history 
characteristics,  as  well  as  human-caused 
genetic  changes,  that  NMFS  assessed  to 
determine  the  number  and  geographic 
extent  of  the  coho  salmon  ESUs. 

With  respect  to  the  Umpqua  River, 
NMFS  recognizes  that  physical  and 
hydrological  conditions  in  this  basin  are 
unique  (i.e.,  it  is  by  far  the  largest  basin 
in  the  Oregon  Coast  ESU,  and  it  is  the 
only  basin  in  the  ESU  to  cut  through  the 
Coast  Range  to  drain  the  Cascade 
Mountains).  However,  NMFS  believes 
that  application  of  the  agency's  policy 
(described  above)  justifies  including 
Umpqua  River  coho  salmon  populations 
as  an  integral  part  of  the  Oregon  Coast 
ESU.  Ocean  distribution  patterns  (based 
on  marine  recover)*  locations  of  fish 


tagged  with  coded  wire  tags)  for  coho 
salmon  released  bom  this  ESU 
(including  releases  fit>m  the  Umpqua 
stocks)  are  distinctly  different  from  the 
distribution  patterns  for  coho  salmon 
released  from  ESUs  to  the  north  and 
south.  Thus,  NMFS  concludes  that  the 
ocean  migration  patterns  of  the  Umpqua 
stocks  are  similar  to  the  rest  of  the 
stocks  in  the  ESU.  In  addition,  genetic 
data  that  NMFS  reviewed  (Weitkamp  et 
al.,  1995)  indicate  that  genetic 
discontinuities  are  particularly 
pronounced  at  Cape  Blanco  and  the 
mouth  of  the  Columbia  River.  While 
there  is  evidence  of  genetic 
heterogeneity  within  this  area  (e.g.,  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  has  identified  the  Umpqua 
River  basin  as  one  of  six  distinct  gene 
conservation  groups  of  coho  salmon), 
NMFS  believes  that  this  ESU,  as  a 
whole,  which  includes  the  Umpqua 
stocks,  exhibits  a  reasonable  degree  of 
reproductive  isolation  fit)m  the  other 
two  ESUs  that  border  it. 

Comment  Most  commenters 
expressed  an  opinion  as  to  whether 
listing  was  warranted  for  these  and 
other  coho  salmon  ESUs,  although  few 
provided  substantive  new  information 
relevant  to  making  risk  assessments. 
The  majority  of  conunents  stated  that 
both  ESUs  should  be  listed  as 
threatened  or  endangered,  while 
relatively  few  stated  that  listing  was  not 
warranted. 

Response:  Recent  Status  of  the 
Southern  OregonyNorthem  California 
Coast  ESU:  The  Estimates  of  natural 
population  abundance  in  the  ESU 
continue  to  be  based  on  very  limited 
information,  but  the  ESU  has  clearly 
undergone  a  dramatic  decline. 
Favorable  indicators  include  recent 
increases  in  abundance  in  the  Rogue 
River  and  the  presence  of  natiual 
populations  in  both  large  and  small 
basins  within  the  ESU — factors  that  may 
provide  some  buffer  against  the  ESU's 
extinction.  However,  large  hatchery 
programs,  particidarly  in  the  Klamath/ 
Trinity  basin,  raise  serious  concerns 
about  effects  on,  and  sustainability  of, 
natural  populations.  For  example, 
available  information  indicates  that 
virtually  all  of  the  naturally  spawning 
fish  in  the  Trinity  River  are  first- 
generation  hatchery  fish.  Several 
hatcheries  in  the  California  portion  of 
this  ESU  have  used  exotic  stocks 
extensively  in  the  past,  in  contrast  to 
Cole  Rivers  Hatchery  in  Oregon  which 
has  only  released  Rogue  River  stock  into 
the  Rogue  River.  New  data  relating  to 
coho  salmon  presence/absence  in 
northern  California  streams  that 
historically  supported  coho  salmon  are 
even  more  disturbing  than  earlier  * 


results,  indicating  that  a  smaller 
percentage  of  streams  in  this  ESU 
contain  coho  salmon  than  did  diuing  an 
earlier  study.  However,  it  is  unclear 
whether  these  new  data  represent  actual 
trends  in  local  extinctions,  or  if  they  are 
simply  biased  by  sampling  methods. 

In  the  Rogue  River  basin,  natiu^ 
spawner  abundance  in  1996  was  slighUy 
above  levels  found  in  1994  and  1995. 
Abiuidances  in  the  most  recent  3  years 
are  all  substantially  higher  than  they 
were  in  1989-93,  and  are  comparable  to 
counts  at  Gold  Ray  Dam  (upper  Rogue) 
in  the  1940s.  Estimated  return  ratios  for 
1996  are  the  highest  on  record,  but  this 
may  be  influenced  by  an  underestimate 
of  parental  spawners.  The  Rogue  River 
nm  included  an  estimated  60  percent 
hatchery  fish  in  1996;  this  figure  is 
comparable  to  the  percentages  found  in 
recent  years.  The  majority  of  these 
hatchery  fish  retiun  to  Cole  Rivers 
Hatchery,  but  NMFS  has  no  estimate  of 
the  actual  number  that  stray  into  natural 
habitat. 

Response:  Recent  Status  of  the  Oregon 
Coast  ESU:  While  this  ESU's  ciirrent 
abundance  is  substantially  less  than  it 
was  historically,  recent  trends  indicate 
that  spawner  escapements  in  this  ESU 
are  stable  or  increasing  as  a  likely  result 
of  significant  harvest  restrictions  (or 
other  factors).  Although  escapement  has 
been  increasing  for  the  ESU  as  a  whole 
(1996  estimate  of  ESU-wide  escapement 
indicates  an  approximately  four-fold 
increase  since  1990),  recruitment  and 
recruits-to-spawner  ratios  have 
remained  low.  While  recent  natural 
escapement  has  been  estimated  to  be  on 
the  order  of  50,000  fish  per  year  in  this 
ESU  (reaching  approximately  80,000 
fish  in  1996),  this  has  been  coincident 
with  drastic  reductions  in  harvest  Pre- 
fishery  recniitment  was  higher  in  1996 
than  in  either  1994  or  1995,  but  it  still 
exhibits  a  relatively  flat  trend  since 
1990.  When  looked  at  on  a  finer 
geographic  scale,  the  northern  Oregon 
coast  still  has  very  poor  escapement,  the 
north-central  coast  is  mixed  with  strong 
increases  in  some  streams  but  continued 
poor  escapement  in  others,  and  the 
south-central  coast  continues  to  have 
increasing  escapement 

In  contrast  to  most  of  the  19808, 
spa%vner-to-spawner  ratios  in  this  ESU 
V    have  remained  at  or  above  replaoement 
since  1990  (due  primarily  to  sharp 
reductions  in  harvest).  This  represents 
the  longest  period  of  sustained 
r^lacement  observed  in  the  past  20 
years.  It  is  notable  that  this  sustained 
replacement  has  occurred  during  a 
period  of  low  recruitment  and  primarily 
poor-to-fiair  ocean  conditions.  However, 
significant  concerns  remain  regarding 


the  declining  trend  in  this  ESU's 
productivity. 

Issue  3:  Factors  Contributing  to  the 
Decline  of  West  Coast  Coho  Sahnon 
ESUs 

Comment  Many  commenters 
addressed  factors  contributing  to  the 
decline  of  coho  salmon.  These  included 
overharvest,  predation  by  piiuiipeds, 
effects  of  artificial  propagation,  and  the 
deterioration  or  loss  of  £reshwater  and 
marine  habitats.  One  peer  reviewer  and 
several  commenters  believed  that 
NMFS'  assessment  did  not  adequately 
consider  the  large  influence  of  natural 
environmental  fluctiiations.  Some 
commenters  took  exception  to 
generalizations  that  nMfS  made 
regarding  the  various  factors  for  decline 
and  requested  more  detail  on  the 
various  foctors  so  that  recovery  efforts 
could  be  appropriately  focussed. 

Response:  NMFS  agrees  with  the 
commenters  that  many  fectors,  past  and 
present,  have  contributed  to  the  decline 
of  coho  salmon.  The  agency  also 
recognizes  that  natiual  environmental 
fluctuations  have  likely  played  a  large 
role  in  the  species'  recent  declines. 
However,  NMFS  believes  that  other 
hiunan- induced  impacts  (e.g.,  from 
overharvest,  hatchery  practices,  and 
habitat  modification)  have  been  equally 
significant  and,  moreover,  have  likely 
reduced  the  coho  salmon  populations' 
resiliency  in  the  face  of  adverse  natural 
factors  such  as  drought  and  poor  ocean 
conditions.  Since  the  time  of  NMFS' 
proposed  listing,  several  dociunents 
have  been  produced  that  describe  in 
more  detail  the  impacts  of  various 
factors  contributing  to  the  decline  of 
coho  and  other  salmonids  (NMFS, 
1996a,  1997a,  and  1997b;  OCSRI  1997). 
In  addition,  NMFS  has  developed  a 
docimdent  tided  "Making  Endangered 
Sp^ies  Act  Determinations  of  Effect  for 
Individual  or  Grouped  Actions  at  the 
Watershed  Scale"  (NMFS,  1996b).  This 
document  presents  guidelines  to 
facilitate  and  standardize 
determinations  of  "effect"  under  the 
ESA  and  includes  a  matrix  for 
determining  the  condition  of  various 
habitat  parameters.  This  matrix  is  being 
implemented  in  several  northern 
CaUfbmia  and  Oregon  coastal 
watersheds  and  is  expected  to  help 
guide  efforts  to  define  salmon  risk 
bctors  and  conservation  strategies 
throughout  the  west  coast  A  concise 
description  of  information  contained  in 
these  dociunents.  as  well  as  new 
information  provided  by  commenters, 
has  been  incorporated  in  the  section 
below  tided  "Summary  of  Factors 
Afiiacting  Coho  Salmon." 


Issue  4:  Adequacy  of  Existing 
Conservation  Measures  or  Regulatory 
Mechanisms 

Comment  Many  commenters 
expressed  opinions  regarding  the 
adequacy  of  existing  conservation 
efforts  or  regulatory  mechanisms.  While 
many  thought  that  existing  programs 
were  sufficient  to  conserve  coho  salmon' 
(and  hence  avoid  listing),  others 
believed  that  efforts  were  either 
inadequate,  pooriy  implemented,  or  of 
uncertein  benefit  to  the  sp>ecies. 

Response:  The  regulatory  mechanisms 
established  by  Federal,  state,  tribal,  and 
local  governments  provide  the  most 
effective  and  available  means  to  prevent 
a  species  from  facing  the  peril  of 
extinction.  In  its  proposed  rule,  NMFS 
concluded  that  existing  measures  were 
not  sufficient  to  offset  population 
declines.  Since  that  time,  several 
dociunents  have  been  produced  that 
describe  in  more  detail  the  existing 
conservation  efforts  for  salmon  in 
Oregon  and  California  (NMFS,  1996a, 
1996c,  and  1997b;  OCSRI,  1997). 
Moreover,  the  agency  has  reviewed  a 
variety  of  state  and  Federal  conservation 
efforts  (including  regulatory 
mechanisms)  aimed  at  protecting  coho 
salmon  and  their  habitats  in  these  ESUs, 
and  NMFS  recognizes  that  significant 
conservation  efforts  have  been  made  by 
an  array  of  government  agencies  and 
private  groups  in  California  and  Oregon. 
NMFS  has  also  developed  a  document 
tided  "Coastal  Salmon  Conservation: 
Working  Guidance  for  Comprehensive 
Salmon  Restoration  Initiatives  on  the 
Pacific  Coast"  (NMFS,  1996d).  This 
document  was  drafted  to  guide  the 
Pacific  Coast  states,  tribes,  and  other 
entities  in  taking  the  initiative  for 
coastal  salmon  restoration;  it  also 
provides  a  framework  for  developing 
successful  salmon  restoration  strategies. 
Information  that  commenters  provided 
regarding  existing  regidatory 
mechanisms  has  been  incorporated  in 
the  sections  below  titled:  "Summary  of 
Factors  Affecting  Coho  Salmon,  and 
Efforts  to  Protect  Oregon  and  California 
Coho  Salmon." 

Issue  5:  Information  Received  After  the 
Close  of  the  Comment  Period 

Comment  When  the  states  of  Oregon 
and  California  announced  that  they 
were  in  the  process  of  developing 
salmon  restoration  initiatives  (61  FR 
56211,  October  31, 1996),  it  generated 
considerable  interest  among  the  general 
public.  This  was  especially  true  for  the 
OCSRI.  Between  the  time  the  August 
OCSRI  draft  was  released  and  this 
Federal  Register  document  was  written, 
NMFS  received  a  great  deal  of 


24592  Federal  Register  /  Vol.  62,  No.  87  /  Tuesday,  May  6.  1997  /  Rules  and  Regulations 


w? I. 


{.^__     /     \1^\      ei      Mn      Q7     /    Ti 


iiAorlavr 


\ifav  R     1007    /   Riilaa  nnr)   Recnilatinn<B 


24593 


24592  Federal  Register  /  Vol.  62.  No.  87  /  Tuesday,  May  6,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  87  /  Tuesday.  May  6.  1997  /  Rules  and  Regulations  24593 


correspondence  on  this  subject.  Some  of 
the  mail  was  addressed  to  NMFS,  but 
much  of  it  arrived  in  the  form  of 
courtesy  copies  of  mailings  sent  to  the 
state.  The  majority  of  the  comments 
NMFS  received  supported  the  concept 
of  a  state  restoration  initiative,  but  they 
also  expressed  the  thought  that  NMFS 
should  still  provide  the  additional 
protections  afforded  by  a  listing  under 
theESA. 

Response:  NMFS  has  considered  this 
information  and  thanked  as  many  of 
these  commenters  as  time  has  allowed, 
and,  moreover,  appreciates  the  input  it 
has  received  from  the  many  comments 
that  were  submitted. 

Summary  of  Factors  Affecting  Coho 
Salmon 

Section  4(a)(1)  of  die  ESA  and  NMFS 
listing  regulations  (50  CFR  part  424)  set 
forth  procedures  for  listing  species.  The 
Secretary  of  Commerce  (Secretary)  must 
determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  human-made  factors  affecting 
its  continued  existence. 

The  factors  threatening  naturally- 
reproducing  coho  salmon  throughout  its 
range  are  numerous  and  varied.  For 
coho  salmon  populations  in  California 
and  Oregon,  the  present  depressed 
condition  is  the  result  of  several  long- 
standing, human- induced  factors  (e.g., 
habitat  degradation,  harvest,  water 
diversions,  and  artificial  propagation) 
that  serve  to  exacerbate  the  adverse 
effects  of  natural  environmental 
variability  from  such  fiactors  as  drought, 
floods,  and  poor  ocean  conditions. 

As  noted  earlier,  NMFS  received 
niunerous  comments  regarding  the 
relative  importance  of  various  factors 
contributing  to  the  decline  of  coho 
salmon.  Several  recent  documents  have 
been  produced  that  describe  in  more 
detail  the  impacts  of  various  factors 
contributing  to  the  decline  of  coho  and 
other  salmonids  (NMFS.  1996a.  1997a, 
and  1997b;  OCSRl,  1997).  The  following 
sections  provide  an  overview  of  the 
various  risk  factors  and  their  role  in  the 
decline  of  Oregon  and  California  coho 
salmon. 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

NMFS,  in  conjunction  with  the  State 
of  Oregon,  identified  the  habitat  factors 
for  decline  that  have  affected  coho 
salmon.  The  factors  are:  Channel 
morphology  changes,  substrate  changes, 
loss  of  instream  roughness,  loss  of 
estuarine  habitat,  loss  of  wetlands,  loss/ 
degradation  of  riparian  areas,  declines 
in  water  quality  (e.g.,  elevated  water 
temperatures,  reduced  dissolved 
oxygen,  altered  biological  communities, 
toxics,  elevated  pH,  and  altered  stream 
fertility),  altered  streamflows,  fish 
passage  impediments,  elimination  of 
habitat,  and  direct  take.  Additional 
detail  on  each  of  these  factors  for 
decline  can  be  found  in  reports  by 
NMFS  (NMFS,  1996a.  1997a.  and 
1997b)  and  the  State  of  Oregon  (OCSRI, 
1997). 

The  major  activities  responsible  for 
the  decline  of  coho  salmon  in  Oregon 
and  California  are  logging,  road 
building,  grazing  and  mining  activities, 
urbanization,  stream  channelization, 
dams,  wetland  loss,  beaver  trapping, 
water  withdrawals  and  unscreened 
diversions  for  irrigation.  Many 
commenters  expressed  concern  that 
these  and  other  habitat-related 
activities,  if  unchecked,  could 
ultimately  lead  to  the  ESUs'  becoming 
endangered  or  extinct.  The  following 
discussion  provides  an  overview  of  the 
types  of  activities  and  conditions  that 
adversely  affiect  coho  salmon  in  coastal 
watersheds. 

Numerous  studies  have  demonstrated 
that  land  use  activities  associated  with 
logging,  road  construction,  urban 
development,  mining,  agriculture,  and 
recreation  have  significantly  altered  the 
quantity  and  quality  of  coho  salmon 
habitat.  Impacts  of  concern  associated 
with  these  activities  include  the 
following:  Alteration  of  streambank  and 
channel  morphology,  alteration  of 
ambient  stream  water  temperatures, 
alteration  of  the  magnitude  and  timing 
of  annual  stream  flow  patterns, 
elimination  of  spawning  and  rearing 
habitat,  fragmentation  of  available 
habitats,  elimination  of  downstream 
recruitment  of  spawning  gravels  and 
large  woody  debris,  removal  of  riparian 
vegetation  resulting  in  increased  stream 
bank  erosion,  and  degradation  of  water 
quality  (CDFG.  1965;  Bottom  et  al.. 
1985;  California  Advisory  Committee  on 
Salmon  and  Steelhead  Trout,  1988; 
CDFG,  1991;  Nehlsen  et  al..  1991; 
California  State  Lands  Commission, 
1993;  Wilderness  Society,  1993;  Bryant, 
1994:  CDFG,  1994;  Brown  et  al.  1994; 
Botkin  et  al.,  1995;  McEwau  and 


Jackson,  1996).  Of  particular  concern  is 
the  increased  sediment  input  into 
spawning  and  rearing  areas  that  results 
from  loss  of  properly  functioning 
riparian  areas,  land  management 
activities  that  occur  on  unstable  slopes, 
and  certain  agricultural  practices. 
Further,  historical  practices,  such  as  the 
use  of  splash  dams,  widespread  removal 
of  log  jams,  removal  of  snags  from  river 
channels,  and  eradication  of  beaver 
have  adversely  modified  fish  habitat 
(Bottom  et  al..  1985). 

Agricultural  practices  have  also 
contributed  to  the  degradation  of 
salmonid  habitat  on  the  west  coast 
through  irrigation  diversions, 
overgrazing  in  riparian  areas,  and 
compaction  of  soils  in  upland  areas 
bom  livestock  (Botkin  et  al..  1995; 
Spence  et  al.,  1996).  The  vigor, 
composition,  and  diversity  of  natural 
vegetation  can  be  altered  by  livestock 
grazing  in  and  around  riparian  areas. 
This  in  turn  can  affect  the  site's  ability 
to  control  erosion,  provide  stability  to 
stream  banks,  and  provide  shade,  cover, 
and  nutrients  to  the  stream.  Mechanical 
compaction  can  reduce  the  productivity 
of  the  soils  appreciably  and  cause  bank 
slough  and  erosion.  Mechanical  bank 
damage  often  leads  to  channel 
widening,  lateral  stream  migration, 
increases  in  water  temperature,  and 
excess  sedimentation.  Agricultural 
practices  are  also  a  key  producer  of  non- 
point  source  pollution  which  includes 
runoff  from  livestock  and  tilled  fields 
(nutrients  and  sediments)  and 
agricultural  chemicals. 

Urbanization  has  degraded  coho 
salmon  habitat  through  stream 
channelization.  Qoodplain  drainage,  and 
riparian  damage  (Botkin  et  al.,  1995). 
When  watersheds  are  urbanized, 
problems  may  result  simply  because 
structures  are  placed  in  the  path  of 
natural  runoff  processes,  or  because  the 
urbanization  itself  has  induced  changes 
in  the  hydrologic  regime.  In  almost 
every  point  that  urbanization  activity 
touches  the  watershed,  point  source  and 
nonpoint  source  pollution  occurs.  Water 
infiltration  is  reduced  due  to  an  increase 
in  impervious  surfaces.  As  a  result, 
nmoff  from  the  watershed  is  flashier, 
with  increased  flood  hazard  (Leopold, 
1968).  Flood  control  and  land  drainage 
schemes  may  concentrate  nmoff, 
resulting  in  increased  bank  erosion 
which  causes  a  loss  of  riparian 
vegetation  and  undercut  banks  and 
eventually  causes  widening  and  down- 
cutting  of  the  stream  channel. 
Sediments  washed  from  the  urban  areas 
contain  trace  metals  such  as  copper, 
cadmium,  zinc,  and  lead  (CSLC.  1993). 
These,  together  with  pesticides, 
herbicides,  fertilizers,  gasoline,  and 


other  petroleum  products,  contaminate 
drainage  waters  and  harm  aquatic  life 
necessary  for  coho  salmon  survival.  The 
California  State  Water  Resources 
Control  Board  (CSWRCB,  1991)  reported 
that  nonpoint  source  pollution  is  the 
cause  of  50  to  80  percent  of  impairment 
to  water  bodies  in  California. 

Forestry  has  degraded  coho  salmon 
habitat  through  removal  and 
disturbance  of  natural  vegetation, 
disturbance  and  compaction  of  soils, 
construction  of  roads,  and  installation  of 
ciUverts.  Timber  harvest  activities  can 
result  in  sediment  delivered  to  streams 
through  mass  wasting  and  surface 
erosion  that  can  elevate  the  level  of  fine 
sediments  in  spawning  gravels  and  fill 
the  substrate  interstices  inhabited  by 
invertebrates.  Where  logging  in  the 
riparian  areas  occurs,  inputs  of  leaf 
littw,  terrestrial  insects,  and  large 
woody  debris  to  the  stream  are  reduced. 
Loss  of  large  woody  debris,  combined 
with  alteration  of  hydrology  and 
sediment  transport,  reduces  complexity 
of  stream  micro-and  macrohabitats  and 
causes  loss  of  pools  and  channel 
sinuosity.  The  structure  of  the  biological 
community  may  also  change.  This 
includes  fish  assemblages  and  diversity 
as  well  as  timing  of  life  history  events 
(Spence  et  al..  1996). 

Depletion  and  storage  of  natural  flows 
have  drastically  altered  natural 
hydrological  cycles,  especially  in 
California  and  southern  Oregon  rivers 
and  streams.  Alteration  of  streamflows 
has  increased  juvenile  salmonid 
mortality  for  a  variety  of  reasons: 
Migration  delay  resulting  fittm 
insufficient  flows  or  habitat  blockages; 
loss  of  usable  habitat  due  to  dewatering 
and  blockage;  stranding  of  fish  residting 
from  rapid  flow  fluctuations; 
entrainment  of  juveniles  into 
unscreened  or  poorly  screened 
diversions;  and  increased  juvenile 
mortality  resulting  from  increased  water 
temperatures  (California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout.  1988;  CDFG,  1991;  CBFWA. 
1991;  Bergren  and  Filardo.  1991; 
Falmisano  et  al..  1993;  Reynolds  et  al., 
1993;  Chapman  et  al.,  1994;  Cramer  et 
al..  1995;  Botkin  et  al.,  1995).  In 
addition,  reduced  flows  degrade  or 
diminish  fish  habitats  via  increased 
deposition  of  fine  sediments  in 
spawning  gravels,  decreased 
recruitment  of  new  spawning  gravels, 
and  encroachment  of  riparian  and  non- 
endemic  vegetation  into  spawning  and 
rearing  areas. 

Important  elements  of  water  quality 
include  water  temperatures  within  the 
range  that  corresponds  with  migration, 
rearing  and  emergence  needs  of  fish  and 
the  aquatic  organisms  upon  which  they 


depend  (Sweeney  and  Vannote,  1978; 
Quiim  and  Tallman,  1987).  Desired 
conditions  for  coho  salmon  include  an 
abundance  of  cool  (generally  in  the 
range  of  11.8  degrees  C  to  14.6  degrees 
C),  well  oxygenated  water  that  is  present 
year-round,  free  of  excessive  suspended 
sediments  and  other  pollutants  that 
could  limit  primary  production  and 
benthic  invertebrate  abundance  and 
diversity  (Cordone  and  Kelley,  1961; 
Reiser  and  Bjomn.  1979;  Lloyd  et  al., 
1987). 

There  are  approximately  18,137  miles 
(30,228  km)  of  streams  in  the  coastal 
basins  of  Oregon.  Of  that  number,  6,086 
stream  miles  (10,143  km)  (33.5  percent) 
have  been  assessed  by  Oregon 
Department  of  Environmental  Quality 
PEQ)  for  compliance  with  existing 
water  quality  standards  using  available 
water  quality  information.  Of  the  6,086 
stream  miles  assessed  (10,143  km), 
3.035  stream  miles  (5,058  km)  (49.9 
percent)  were  foimd  to  be  water  quality 
limited,  and  2.345  stream  miles  (3.908 
km)(38.5  percent)  need  additional  data 
or  were  of  potential  concern.  Only  706 
stream  miles  (1.177  km)(11.6  percent)  of 
those  assessed  were  found  to  be  meeting 
all  state  water  quality  standards  (OCSRI, 
1997). 

Eighteen  water  bodies  in  northern 
California,  including  eight  within  the 
range  of  the  Southern  Oregon/Northern 
California  Coast  ESU,  have  been 
designated  as  impaired  by  the 
Environmental  Protection  Agency  (EPA) 
imder  section  303(d)  of  the  Federal 
Clean  Water  Act  (CWA).  These  eight 
river  basins  include  the  Mattole,  Eel, 
Van  Duzen,  Mad,  Shasta,  Scott, 
Klamath,  and  Trinity  Rivers.  The 
primary  factors  for  listing  these  river 
basins  as  impaired  are  excessive 
sediment  load  and  elevated  water 
temperatures. 

Although  individual  management 
activities  by  themselves  may  not  cause 
significant  harm  to  salmonid  habitats, 
incrementally  and  collectively,  they 
may  degrade  habitat  and  cause  long- 
term  declines  in  fish  abundance  (Bisson 
et  al.,  1992).  Changes  in  sediment 
dynamics,  streamflow,  and  water 
temperature  are  not  just  local  problems 
restricted  to  a  particular  reach  of  a 
stream,  but  problems  that  can  have 
adverse  cumulative  effects  throughout 
the  entire  downstream  basin  (Sedell  mid 
Swanson.  1984;  Grant.  1988).  For     ' 
example,  increased  erosion  in 
headwaters,  combined  with  reduced 
sediment  storage  capacity  in  small 
streams,  from  loss  of  stable  instream 
large  woody  debris  (LWD).  can 
overwhelm  larger  streams  with 
sediment  (Bisson  et  al.,  1992). Likewise, 
increased  water  temperature  in 


headwater  streams  may  not  harm 
salmonids  there  but  can  contribute  to 
downstream  warming  (Bisson  et  al., 
1987;  Bjomn  and  Reiser,  1991). 

The  most  pervasive  cumulative  effect 
of  past  forest  practices  on  habitats  for 
anadromous  salmonids  has  been  an 
overall  reduction  in  habitat  complexity 
(Bisson  et  al.,  1992),  bom  loss  of 
multiple  habitat  components.  Habitat 
complexity  has  declined  principally 
because  of  reduced  size  and  frequency 
of  pools  due  to  filling  with  sediment 
and  loss  of  LWD  (Reeves  et  al.,  1993; 
Ralph  et  al.,  1994).  However,  there  has 
also  been  a  significant  loss  of  off- 
channel  rearing  habitats  (e.g.,  side 
chaimels,  riverine  ponds,  backwater 
sloughs)  important  for  juvenile  salmon 
production,  particidarly  coho  salmon 
(Peterson,  1982).  Cumidative  habitat 
simplification  has  caused  a  widespread 
reduction  in  salmonid  diversity 
throughout  California,  Or^on,  and  the 
region. 

fl.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Education 
Purposes 

Coho  salmon  have  historically  been  a 
staple  of  Pacific  Northwest  and  northern 
California  Indian  tribes  and  have  been 
targeted  in  recreational  and  commercial 
fisheries  since  the  early  1800s 
(Nickelson  et  al.,  1992).  Coho  salmon 
harvested  by  CaUfomia  Native 
American  tribes  in  the  northern 
California  portion  of  the  Southern 
Oregon/Northern  California  Coast  ESU 
is  primarily  incidental  to  larger  chinook 
sahnon  subsistence  fisheries  in  the 
Klamath  and  Trinity  Rivers;  in  neither 
basin  is  tribal  harvest  considered  to  be 
a  major  factor  for  the  decline  of  coho 
salmon.  The  recent  estimated  Yurok 
tribal  net  harvest  of  coho  salmon  in  the 
Klamath  River  was  27  in  1994.  660  in 
1995,  and  540  in  1996.  The  Yurok  tribal 
fishery  is  managed  annually  imder  a 
Harvest  Management  Plan  adopted  by 
the  Tribal  Council  pursuant  to  the 
authority  of  the  Yurok  Tribal  Fishing  - 
Rights  Ordinance.  The  Hoopa  Tribe's 
estimated  net  harvest  of  coho  salmon 
from  1982-96  averaged  263  fish  per  year 
and  ranged  from  a  low  of  25  fish  in  1994 
to  a  high  of  1,115  fish  in  1985.  Harvest 
management  practiced  by  the  tribes  is 
conservative  and  has  resulted  in  limited 
impacts  on  the  coho  salmon  stocks  in 
the  Klamath  and  Trinity  Rivers. 

Overfishing  in  non-tribal  fisheries  is 
believed  to  have  been  a  significant 
factor  in  the  decline  of  coho  salmon. 
Marine  harvest  in  the  Oregon  Coast  and 
Southern  Oregon/Northern  California 
Coast  ESUs  occurs  primarily  in 
nearshore  waters  off  Oregon,  and 
California  (Weitkamp  et  al..  1995).  Coho 
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salmon  landings  off  the  California  and 
Oregon  coast  ranged  from  0.7  to  3.0 
million  in  the  1970s,  were  consistently 
below  1  million  in  the  1980s,  and 
averaged  less  than  0.4  million  in  the 
early  1990s  prior  to  closure  of  the 
fisheries  in  1994  (PFMC,  1995). 

Significant  overfishing  occurred  from 
the  time  marine  survival  turned  poor  for 
many  stocks  (ca.  1976)  until  the  mid- 
1990s  when  harvest  was  substantially 
curtailed.  This  overfishing 
compromised  escapement  levels. 
Spawning  escapement  targets 
established  for  the  Oregon  Coastal 
Natural  (OCN)  coast  wide  aggregate 
(comprised  of  all  naturally  produced 
coho  salmon  from  Oregon  coastal 
streams)  were  rarely  met  over  the  past 
2  decades.  There  are  many  reasons  that 
escapement  targets  were  not  met, 
including  excessive  harvests  and 
difficulty  in  estimating  the  maximum 
sustainable  yield  given  extreme 
fluctuations  in  ocean  productivity  and 
the  inability  to  properly  distinguish 
wild  spawners  firom  stray  hatchery  fish. 

Coho  salmon  stocks  are  managed  by 
NMFS  in  conjunction  with  the  Pacific 
Fishery  Mtmagement  Council  (PFMC), 
the  states,  and  certain  tribes.  Coho 
salmon  ocean  harvest  is  managed  by 
setting  escapement  goals  for  OCN  coho 
salmon.  This  stock  aggregate  constitutes 
the  largest  portion  of  naturally- 
produced  coho  salmon  caught  in  ocean 
salmon  fisheries  off  California  and 
Oregon  (PFMC,  1993).  The  PFMC 
prohibited  the  retention  of  coho  salmon 
in  both  the  commercial  and  recreational 
salmon  fisheries  along  the  entire  west 
coast  in  1994.  A  similar  action 
prohibiting  the  retention  of  coho  salmon 
in  all  salmon  fisheries  south  of  Cape 
Falcon  (on  the  northern  Oregon  coast) 
was  implemented  in  1995.  These 
actions  were  taken  because  of  the 
depressed  status  of  Oregon  and 
California  coastal  coho  salmon  stocks  in 
1994  and  1995  and  are  believed  to  have 
immediately  benefitted  these  stocks  by 
increasinsescapement 

New  OCN  cono  salmon  adult  spawner 
escapement  rebuilding  criteria  and 
associated  fishery  management  strategy 
for  OCN  are  ciurently  being  proposed  by 
Oregon  to  the  PFMC  and  NMFS  and  are 
described  in  more  detail  in  the  OCSRI 
(1997).  Key  provisions  of  this 
management  strategy  include:  (1) 
Disa^regation  of  OCN  stock  into  foiu' 
components  for  better  management  of 
weaker  stock  units;  (2)  setting  new  adult 
spawner  escapement  rebuilding  criteria 
for  each  component  derived  from  a 
model  based  on  freshwater  habitat 
assessment  and  production  capability; 
and  (3)  establishing  future  coho  salmon 
fishery-related  exploitation  rates  under 


a  more  restrictive  fishery  management 
regime  that  allocates  most  of  future 
population  increases  to  escapement. 

Recreational  fishing  for  coho  salmon 
is  pursued  in  numerous  streams 
throughout  the  Oregon  and  California 
coast  when  adults  return  on  their  fall 
spawning  migration.  The  contribution  of 
coho  salmon  to  the  in-river  sport  catch 
is  unknown  for  most  California 
watersheds,  and  losses  due  to  injury  and 
mortality  from  incidental  capture  in 
other  authorized  fisheries,  principally 
steelhead,  are  also  unknown.  The 
California  Department  of  Fish  and  Game 
(CDFG)  has  monitored,  with  Trinity 
River  Basin  Fish  and  Wildlife 
Restoration  Act  funding,  angler  harvest 
of  coho  salmon  in  the  Trinity  River 
above  Willow  Creek  with  reward  tags 
since  1977.  In-river  angler  harvest 
estimates  for  coho  salmon  range  bom 
zero  in  1980  to  a  high  of  3,368  in  1987. 
with  an  average  of  598  coho  salmon 
harvested  per  year. 

In  the  Oregon  portion  of  the  Southern 
Oregon/Northern  California  Coast  ESU. 
marked  hatchery  coho  salmon  are 
allowed  to  be  harvested  in  the  Rogue 
River.  All  other  recreational  coho 
salmon  fisheries  in  the  Oregon  portion 
of  this  ESU  are  closed.  In  the  Oregon 
Coast  ESU,  recreational  fisheries  for 
coho  salmon  are  limited  to  three  rivers: 
North  Fork  Nehalem  River  (primarily  a 
hatchery  run),  Trask  River,  and  Yaquina 
River.  Regulations  for  the  latter  two 
rivers  allow  only  marked  hatchery  fish 
to  be  kept.  With  the  marking  of  all 
hatchery  fish,  the  Nehalem  River 
recreational  fishery  will  also  be  limited 
to  harvest  of  marked  hatchery  coho 
salmon  in  the  near  future. 

Collection  for  scientific  research  and 
educational  programs  is  believed  to 
have  had  little  or  no  impact  on  coho 
salmon  populations  in  these  ESUs.  In 
both  California  and  Oregon,  most  of  the 
scientific  collection  permits  are  issued 
to  environmental  consiiltants.  Federal 
resource  agencies,  and  universities  by 
the  CDFG  and  the  ODFW.  Regulation  of 
take  is  controlled  by  conditioning 
individual  permits.  The  state  fish  and 
wildlife  agencies  require  reporting  of 
any  coho  salmon  taken  incidentally  to 
other  monitoring  activities;  hovraver,  no 
comprehensive  total  or  estimate  of  coho 
salmon  mortalities  related  to  scientific 
sampling  is  kept  for  watersheds  in 
either  state.  Neither  CDFG  (F.  Reynolds, 
pers.  comm.)  nor  ODFW  (R.  Temple, 
pers.  comm.)  believe  that  mortalities,  as 
regulated  by  the  states'  permitting 
processes,  are  detrimental  to  coho 
salmon  in  California  and  Oregon. 


C.  Disease  or  Predation 

Relative  to  efiiects  of  fishing,  habitat 
degradation,  and  hatchery  practices, 
disease  and  predation  are  not  believed 
to  be  major  factors  contributing  to  the 
overall  decline  of  coho  salmon  in 
California  and  Oregon.  However, 
disease  and  predation  may  have 
substantial  impacts  in  local  areas. 

Coho  salmon  are  exposed  to 
numerous  bacterial,  protozoan,  viral, 
and  parasitic  pathogens  in  freshwater 
and  marine  environments.  Specific 
diseases  such  as  bacterial  kidney 
disease  (BKD),  centomyxosis, 
columnaris,  furunculosis,  infectious 
hematopoietic  necrosis,  redmouth  and 
black  spot  disease.  Erythrocytic 
Inclusion  Body  Syndrome,  whirling 
disease,  and  others  are  present  and 
known  to  affect  salmon  and  steelhead 
(Rucker  et  al,  1953;  Wood,  1979;  Leek, 
1987;  Cox,  1992;  Foott  et  al..  1994; 
Gould  and  Wedemeyer,  undated).  Very 
little  current  or  historical  information 
exists  to  quantify  prevalences  and 
mortality  rates  attributable  to  these 
diseases  for  coho  salmon.  However, 
studies  have  shown  that  native  fish  tend 
to  be  less  susceptible  to  these  pathogens 
than  hatchery-reared  fish  (Buchanon  et 
al.,  1983;  Sanders  et  al.,  1992). 

Infectious  disease  is  one  of  many 
factors  that  can  influence  adult  and 
juvenile  survival  (Buchanan  et  al., 
1983).  Disease  may  be  contracted  by 
direct  infection  with  waterbome 
pathogens  or  by  interbreeding  with 
infected  hatchery  fish  (Fryer  and 
Sanders,  1981;  Evelyn  et  al.,  1984  and 
1986).  Salmonids  typically  are  exposed 
to  a  variety  of  pathogens  throughout 
their  life;  however,  disease  results  only 
when  the  complex  interaction  among 
host,  pathogen,  and  environment  is 
altered. 

Many  natural  and  hatchery  coho 
salmon  populations  throughout 
California's  coast  have  tested  positive 
for  Renibacterium  salmoninarum,  the 
causative  bacterium  of  BKD  (Cox,  1992; 
Foott,  1992).  For  example,  in  the  Central 
California  Coast  ESU.  the  overall 
prevalence  of  BKD  measiired  by  direct 
fluorescent  antibody  technique  among 
Scott  Creek  coho  salmon  was  100 
percent  (13/13  fish)  and  95.5  percent 
(21/22  fish)  among  San  Lorenzo  River 
coho  salmon  (Cox,  1992).  The  CDFG 
recently  initiated  a  treatment  protocol  to 
attempt  to  control  BKD  outbreaks  in 
hatchery  fish  released  into  the  Russian 
River  and  Scott  Creek  (Cox,  1992).  The 
impacts  of  this  disease  are  subtle. 
Juvenile  salmonids  may  survive  well  in 
their  journey  downstream  but  may  be 
imable  to  make  appropriate  changes  in 
kidney  function  for  a  successful 


transition  to  sea  water  (Foott,  1992). 
Stress  diuing  migration  may  also  cause 
overt  disease  (Schreck,  1987).  Water 
quantity  and  quality  during  late  siunmer 
is  a  critical  factor  in  controlling  disease 
epidemics.  As  water  quantity  and 
quality  diminishes,  stress  may  trigger 
the  onset  of  these  diseases  in  fish  that 
are  carrying  the  infectious  agents  (Holt 
et  al,  1975;  Wood,  1979;  Matthews  et 
al,  1986;  Maule  et  al,  1988). 

Freshwater  predation  by  salmonids 
and  other  fishes  is  not  beUeved  to  be  a 
major  factor  contributing  to  the  decline 
of  coho  salmon  in  the  Oregon  Coast  and 
Southern  Oregon/Northern  California 
Coast  ESUs,  although  it  could  be  a  factor 
for  some  individual  populations.  For 
example,  predation  by  exotic 
warmwater  fish  is  believed  to  be  a  major 
factor  limiting  the  production  in 
Tenmile  Lake,  formerly  one  of  the 
largest  producers  of  coho  salmon  along 
the  Oregon  coast  (Reimers,  1989). 
Higgins  et  al.  (1992)  and  CDFG  (1994) 
reported  that  Sacramento  River 
squawfish  have  been  fotuid  occupjring 
anadromous  salmonid  habitat 
throughout  the  Eel  River  basin  and  are 
considered  to  be  a  serious  threat  to 
native  coho  salmon.  Avian  predators 
have  been  shown  to  impact  some 
juvenile  salmonids  in  freshwater  and 
nearshore  environments.  Ruggerone 

(1986)  estimated  that  ring-billed  gulls 
consumed  2  percent  of  the  salmon  and 
steelhead  trout  passing  Wanapum  Dam, 
in  the  Columbia  River,  during  the  spring 
smolt  outmigration  in  1982.  Wood 

(1987)  estimated  that  the  common 
merganser,  a  known  freshwater  predator 
of  juvenile  salmonids,  were  able  to 
consiune  24  to  65  percent  of  coho 
salmon  production  in  coastal  British 
Columbia  streams.  'Knovm  avian 
predators  in  the  nearshore  marine 
environment  include  herons, 
cormorants,  and  alcids  (Allen,  1974). 
Cooper  and  Johnson  (1992)  and  Botkin 
et  al.  (1995)  reported  that  marine 
maminal  and  avian  predation  may  occur 
on  some  local  salmonid  populations; 
however,  they  believed  that  it  was  a 
minor  foctor  in  the  decline  of  coastwide 
salmonid  populations.  With  the 
decrease  in  quality  riverine  and 
estuarine  habitats,  increased  predation 
by  freshwater,  avian,  and  marine 
predators  will  occur.  With  the  decrease 
in  avoidance  habitat  (e.g.,  deep  pools 
and  estuaries,  and  undercut  banks)  and 
adequate  migration  and  rearing  flows, 
predation  may  play  a  role  in  the 
reduction  of  some  localized  coho 
salmon  stocks. 

California  sea  lions  and  Pacific  harbor 
seals  (which  occiu  in  most  estuaries  and 
riven  where  salmonid  runs  occur  on  the 
west  coast)  are  known  predators  of 


salmonids  and  their  populations  are 
increasing.  This  raises  concerns  over  the 
negative  impacts  of  predation  on  small 
salmonid  populations,  particularly 
when  the  pinnipeds  co-occur  with 
depressed  salmonid  populations  in 
estuaries  and  rivers  during  salmonid 
migrations  (NMFS,  1997c).  The 
observations  of  steelhead  predation  by 
California  sea  lions  at  the  Ballard  Loc^ 
in  Seattle,  WA,  show  that  a  significant 
proportion  (65  percent)  of  an  entire 
salmonid  run  can  be  consumed  by  sea 
lions  (Scordino  and  Pfeifer,  1993)  and 
this  clearly  demonstrates  that  the 
combination  of  high  local  predator 
abundance  during  salmonid  migrations, 
restricted  passage,  and  depressed  fish 
stocks  can  result  in  significant  impacts 
on  local  salmonid  populations  (NMFS, 
1997c).  Unfortunately,  there  are  only  a 
few  areas  on  the  ivest  coast,  other  than 
the  Ballard  Locks,  where  studies  have 
dociunented  the  influence  of  pinniped 
predation  on  local  salmonid 
populations.  In  the  Puntiedge  River 
estuaiy  in  British  Coliunbia,  Bigg  et  al. 
(1990)  observed  Pacific  harbor  seeds 
surface  feeding  on  salmonids  and 
dociunented  predation  rates  of  up  to  46 
percent  of  the  returning  adult  fall 
Chinook.  In  the  same  river,  observations 
of  harbor  seal  predation  on  coho  salmon 
amolts  in  1995  indicated  that  the  seals 
consumed  15  percent  of  the  total 
production.  Predation  on  coho  salmon 
has  also  been  observed  at  the  Ballard 
Locks  with  a  single  California  sea  lion 
documented  to  have  consumed  136 
coho  salmon  in  62  hours  (2.1  coho 
salmon  per  hour)  (NMFS,  1997c). 
Althou^  there  have  been  no  specific 
studies  in  any  coastal  estuary  on  the 
west  coast  on  impacts  of  piimiped 
predation,  it  is  known  that  piimiped 
foraging  on  coho  salmon  can  be 
extensive  based  on  ancillary 
information  from  hatcheries  that  have 
dociunented  pinniped  scarring  on  11-20 
percent  of  the  returning  coho  salmon 
(NMFS.  1997c). 

In  many  of  the  small  coastal  rivers 
and  streams  in  southern  Oregon  and 
northern  California,  thste  is  a  situatfon 
that  makes  returning  adult  coho  salmon 
and  winter  steelhead  more  vulnerable  to 
pinniped  predation  than  larger  systems 
(NMFS,  1997c).  In  low  rainfall  years,  or 
when  rain  arrives  late  in  the  winter 
season,  small  coastal  rivers  do  not  flow 
with  sufficient  volume  to  open  the 
beach  crest  and  flow  into  the  sea.  Low 
tide  poriods  also  create  or  compound 
this  condition  in  low-flowing  small 
rivers  and  streams.  During  such  periods, 
adult  fish  arrive  and  accumulate  in 
nearshore  waters  just  ofbbore  of  the 
closed-off  river  mouth.  The  adult 


salmonids  are  thm  exposed  to  days  or 
weeks  of  pinniped  predation  at  these 
sites  until  sufficient  rainfall  occurs  or 
higher  tides  allow  access  to  the  rivw  or 
stream.  During  successive  years  of 
drought,  the  situation  is  exacerbated 
because  the  river  mouths  are  open  only 
intermittentiy  during  the  salmonid 
spawning  season.  Downstream 
migrating  smolts  also  become  more 
vulnerable  to  pinniped  and  bird 
predation  in  these  conditions  as  they 
congregate  in  the  lagoons  formed  near 
the  river  mouth  unS  it  opens  up  to  the 


It  is  unlikely  that  piimiped  predation 
"was  a  significant  factor  in  the  decline  of 
coho  salmon  populations  on  the  west 
coast;  there  have  been  no  specific 
studies  that  demonstrate  a  cause-eCfoct 
relationship  between  increases  in 
pinniped  numbers  and  declines  in 
salmonid  populations.  However,  with 
reduced  salmonid  populations  and 
increased  pinniped  populations, 
piimiped  predation  can  be  a  factor 
affecting  the  recoveiy  of  some  salmonid 
populations.  Pinniped  predation  on 
sinall  salmonid  populations,  especially 
at  areas  of  restricted  fish  passage,  can 
have  negative  impacts  on  the  recoveiy 
of  depressed  salmonids.  Seasonal 
predation  by  pinnipeds  on  some 
salmonid  populations  has  been 
observed,  and  a  significant  negative 
impact  on  at  least  one  salmonid 
population  has  been  documented  (i.e., 
winter  steelhead  migrating  through  the 
Ballard  Locks).  Piimiped  impacts  on 
salmonids  are  more  likely  due  to 
opportunistic  b^iavior  by  certain 
individual  pinnipeds  that  have  learned 
to  exploit  situations  where  salmonids 
are  concentrated  and  particularly 
vulnerable  rather  than  being  stricUy 
related  to  pinniped  population  size.  As 
the  number  of  pinnip^ls  increases, 
however,  the  likelihood  of  more 
pinnipeds  discovering  these  situations 
increases,  as  does  the  opportunity  to 
pass  on  such  Iqpmed  behavior  to  other 
pinnipeds. 

All  in  all,  the  relative  impacts  of 
marine  predation  on  anadromous 
salmonids  are  not  well  understood,  but 
marine  predation  was  not  likely  a  major 
factor  in  the  coho  salmon  decline, 
although  it  can  be  a  factor  in  the 
recovery  of  tome  localized  coho  salmon 
stocks.  Normally,  predators  play  an 
important  role  in  the  ecosystem,  culling 
out  unfit  individuals,  thereby 
strengthening  the  species  as  a  whole. 
The  increased  impact  of  certain 
predators  has  been,  to  a  large  degree,  the 
result  of  ecosystem  modification. 
Therefore,  it  would  seem  more  likely 
that  increased  predation  is  but  a 
symptom  of  a  much  larger  problem. 
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namely,  habitat  modification  and  a 
decrease  in  water  quantity  and  quality. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Habitat  Management 

1.  Northwest  Forest  Plan  (NFP).  The 
NFP  is  a  Federal  program  with 
important  benefits  for  coho  salmon,  as 
described  below  (see  Federal 
Conservation  Efforts).  While  the  NFP 
covers  a  very  large  area,  the  overall 
effectiveness  of  the  NFP  in  conserving 
Oregon  and  California  coho  salmon  is 
limited  by  the  extent  of  Federal  lands 
and  the  fact  that  Federal  land  ownership 
is  not  uniformly  distributed  in 
watersheds  within  the  affected  ESUs.  In 
some  areas.  Federal  lands  tend  to  be 
located  in  the  upper  reaches  of 
watersheds  or  river  basins,  upstream  of 
lower  gradient  river  reaches  that  were 
historically  important  for  coho  salmon 
production.  In  other  areas,  particularly 
Bureau  of  Land  Management  (BLM) 
ownership,  Federal  lands  are  distributed 
in  a  checkerboard  fashion,  resulting  in 
fragmented  landscapes.  Both  of  these 
Federal  land  distribution  factors  place 
constraints  on  the  ability  of  the  NFP  to 
achieve  its  aquatic  habitat  restoration 
objectives  at  watershed  and  river  basin 
scal^  and  highlight  the  importance  of 
complementary  salmon  habitat 
conservation  measures  on  non-Federal 
lands  within  the  subject  ESUs. 

2.  State  Forest  Practices.  The 
California  Department  of  Forestry  and 
Fire  Protection  (CDF)  enforces  the  State 
of  California's  forest  practice  rules 
(CFPRs)  which  are  promulgated  through 
the  Board  of  Forestry  (BOF).  The  CFPRs 
contain  provisions  that  can  be 
protective  of  coho  salmon  if  fully 
implemented.  However,  NMFS  believes 
that  the  ability  of  the  CFPRs  to  protect 
coho  salmon  can  be  improved, 
particidarly  in  the  area  of  developing 
properly  functioning  riparian  habitat. 
For  this  reason,  NMFS  is  attempting  to 
improv^  the  condition  of  riparian 
buffers  in  ongoing  habitat  conservation 
plan  negotiations  with  private 
landowners.  Specifically,  the  CFPRs  do 
not  adequately  address  large  woody 
debris  recruitment,  streamside  tree 
retention  to  maintain  bank  stability,  and 
canopy  retention  standards  that  assure 
stream  temperatures  are  properly 
functioning  for  all  life  stages  of  coho 
salmon.  The  current  process  for 
approving  Timber  Harvest  Plans  (THPs) 
under  the  CFPRs  does  not  include 
monitoring  of  timber  harvest  operations 
to  determine  whether  a  particular 
operation  damaged  habitat  and.  if  so. 
how  it  might  be  mitigated  in  future 
THPs.  The  CFPR  rule  that  permits 


salvage  logging  is  also  an  area  where 
better  environmental  review  and 
monitoring  could  provide  NMFS  with 
the  information  to  determine  whether 
this  practice  impacts  coho  salmon. 

There  have  been  several  reviews  of 
the  current  CFPRs  and  particularly  the 
rules  associated  with  the  Water/lake 
Protection  Zones  (WLPZs)  for  their 
adequacy  in  protecting  aquatic 
dependent  species  such  as  coho  salmon. 
Most  reviews  have  shown  that 
implementation  and  enforcement  of  the 
current  rules  are  not  adequate  in 
protecting  coho  salmon  or  their  habitats 
(CDFG,  1994:  Murphy,  1995).  NMFS* 
inability  to  assess  the  adequacy  of  the 
CFPRs  is  primarily  due  to  the  lack  of 
published  documentation  that  the 
CFPRs  are  functioning  to  protect  coho 
salmon.  NMFS  is  currently  revievdng 
the  CFPRs  so  that  discussions  can  be 
opened  with  CDF  to  determine  where 
improvements  in  the  language  and 
definition  of  the  CFPRs  would  be 
beneficial. 

The  CDF  has  recentiy  proposed  15 
amendments  to  the  CFPRs  that  would 
become  effective  on  January  1, 1998.  if 
approved  by  the  BOF.  The  proposed 
changes  are  a  positive  sign  that  CDF 
recognizes  the  need  to  provide  a  higher 
level  of  protection  to  stream  side  zones, 
provide  for  additional  control  of 
sediment  inputs  fix)m  road  construction 
and  harvest  operations,  and  clarify 
conditions  for  exemptions  in  stream 
zones.  However,  the  adoption  of  the 
proposed  changes  to  the  CFPRs  is 
uncertain  at  this  time. 

The  BOF's  Monitoring  Study  Group 
(MSG)  has  developed  a  Long-Term 
Monitoring  Program  (LTMP)  for 
assessing  the  effectiveness  of  the  CFPRs 
in  protecting  water  quality.  The  MSG 
recenUy  published  a  report  on  its  Pilot 
Monitoring  Program  for  the  LTMP 
(January,  1997)  which  evaluated  canopy 
retention  in  50  randomly  selected  THPs 
in  Mendocino  and  Humboldt  Counties. 
The  Pilot  Study  found  that  canopy 
retention  was  higher  (70  percent)  in  the 
THPs  which  were  evaluated  than  the 
minimum  required  by  the  CFPRs  (50 
percent). 

The  Oregon  Forest  Practices  Act 
(OFPA).  while  modified  in  1995  and 
improved  over  the  previous  OFPA.  does 
not  have  implementing  rules  that 
adequately  protect  coho  salmon  habitat 
In  particular,  the  current  OFPA  does  not 
provide  adequate  protection  for  the 
production  and  introductidn  of  large 
woody  debris  (LWD)  to  medium,  small 
and  non-fish  bearing  streams.  Small 
non-fish  bearing  streams  are  vitally 
im{>ortant  to  the  quality  of  downstream 
habitats.  These  streams  carry  water, 
sediment,  nutrients,  and  LWD  from 


upper  portions  of  the  watershed.  The 
quality  of  downstream  habitats  is 
determined,  in  part,  by  the  timing  and 
amount  of  organic  and  inorganic 
materials  provided  by  these  small 
streams  (Chamberlin  et  al.  in  Meehan, 
1991).  Given  the  existing  depleted 
condition  of  most  riparian  forests  on 
non-Federal  lands,  die  time  needed  to 
attain  mature  forest  conditions,  the  lack 
of  adequate  protection  for  non-riparian 
LWD  sources  in  landslide-prone  areas 
and  small  headwater  streams  (which 
account  for  about  half  the  wood  found 
naturally  in  stream  channels)  (Burnett 
and  Reeves,  1997,  citing  Van  Sickle  and 
Gregory,  1990;  McDade  et  al,  1990;  and 
McGreary,  1994),  and  current  rotation 
schedules  (approximately  50  years), 
there  is  a  low  probability  that  adequate 
LWD  recruitment  could  be  achieved 
under  the  current  requirements  of  the 
OFPA.  Also,  the  OFPA  does  not 
adequately  consider  and  manage  timber 
harvest  and  road  construction  on 
sensitive,  unstable  slopes  subject  to 
mass  wasting,  nor  does  it  address 
cumulative  effects. 

3.  Dredge,  Fill,  and  Inwater 
Construction  Programs.  The  Army 
Corps  of  Engineers  (COE)  regulates 
removal/fill  activities  under  section  404 
of  the  CWA.  which  requires  that  the 
COE  not  permit  a  discharge  that  would 
"cause  or  contribute  to  significant 
degradation  of  the  waters  of  the  United 
States."  One  of  the  factors  that  must  be 
considered  in  this  determination  is 
cumulative  effects.  However,  the  COE 
guidelines  do  not  specify  a  methodology 
to  be  used  in  assessing  cumulative 
impacts  or  how  much  weight  to  assign 
them  in  decision-making.  In  1996  the 
PorUand  District  Office  of  Uie  COE 
issued  approximately  250  section  404 
permits  for  removal/fill  in  Oregon.  The 
COE  does  not  have  in  place  any  process 
to  address  the  additive  effects  of  the 
continued  development  of  waterfront, 
riverine,  coastal,  and  wetland 
properties. 

Tne  Oregon  Division  of  State  Lands 
(DSL)  manages  the  state-permitted 
portion  of  the  removal  fill  laws.  Oregon 
intends  to  halt  habitat  degradation 
through  the  development  of 
standardized  permit  conditions 
incorporating  best  management 
practices  for  Removal-Fill  activities  and 
through  strengthening  interagency 
coordination  in  Removal-Fill 
permitting.  The  DSL  also  does  not 
ciurentiy  have  methods  to  assess, 
analyze,  or  manage  cumulative  effects. 

4.  Water  Quality  Progmms.  The 
Federal  CWA  is  intended  to  provide  for 
the  protection  of  beneficial  uses, 
including  fishery  resources.  To  date, 
implementation  has  not  been  effective 


in  adequately  protecting  fishery 
resources,  particularly  with  respect  to 
non-point  sources  of  pollution.  In 
Oregon,  water  quality  standards  are 
implemented  by  the  DEQ  pursuant  to 
section  303(c)  of  the  CWA.  DEQ  is 
required  by  section  303(d)(1)  (C)  and  (D) 
of  the  CWA  to  prepare  Total  Maximum 
Daily  Loads  (TMDI^)  for  all  water 
bodies  that  do  not  meet  State  water 
quality  standards. 

TMDLs  are  a  method  for  quantitative 
assessment  of  environmental  problems 
in  a  watershed  dnd  identifying  pollution 
reductions  needed  to  protect  drinking 
water,  aquatic  Ufa.  recreation,  and  other 
use  of  rivers,  lakes,  and  streams.  TMDLs 
may  address  all  pollution  sources, 
including  point  sources  such  as  sewage 
or  industrial  plant  discharges,  and  non- 
point  discharges  such  as  runoff  from 
roads,  farm  fields,  and  forests.  The  CWA 
gives  state  governments  the  primary 
responsibility  for  establishiiig  TMDLs, 
however,  EPA  can  also  develop  them. 

Oregon  DEQ  entered  into  a  consent 
decree  in  1987  to  develop  at  least  two 
TMDLs  per  year.  The  Healthy  Streams 
Partnership  describes  a  general 
approach  to  address  non-point  source 
water  qiiality  problems  in  Oregon, 
particidarly  with  respect  to  agricultural 
activities.  If  Oregon's  Healthy  Streams 
Partnership  is  fully  funded.  DEQ 
expects  to  complete  all  TMDLs  for  all 
impaired  coastal  watersheds  within  10 
years.  Oregon's  guidance  for  non-point 
source  TMDLs  includes  an 
implementation  component  that  is 
lacking  in  prior  non-point  source 
TMDLs  nationwide.  Since  the  beneficial 
use  of  salmonid  fishes  is  most  often 
affected  by  the  largely  non-point  source 
sediment  and  temperature  impairments, 
this  advance  in  non-point  source 
TMDLs  may  be  important.  The 
development  of  strong  TMDLs  to  cover 
all  water  quality  impaired  coaatal  waters 
could  contribute  substantially  to  coho 
salmon  recovery. 

The  CWA  gives  state  governments  the 
primary  responsibility  for  e^ablishing 
TMDLs.  HowevOT.  EPA  is  required  to  do 
so  if  a  state  does  not  meet  this 
responsibility.  In  California,  as  a  residt 
of  recent  litigation,  the  EPA  has  made  a 
legal  conunitment  guaranteeing  that 
either  EPA  or  the  State  of  Califomia  will 
establish  TMDLs.  whidi  identify 
pollution  reduction  targets,  for  tiiese  18 
impaired  river  basins  in  northern 
Califomia  by  the  year  2007.  The  State  of 
Califomia  has  made  a  commitment  to 
establish  TMDLs  for  approximately  half 
the  18  river  basins  by  2007.  The  EPA 
will  develop  TMDLs  for  the  remaining 
basins  and  has  also  agreed  to  complete 
all  TMDLS  if  the  state  £ails  to  meet  its 


commitment  within  the  agreed  upon 
time  frame. 

The  abilify  of  these  TMDLs  to  protect 
coho  salmon  in  Oregon  and  Califomia  is 
expected  to  be  significant  in  the  long- 
term;  however,  it  will  be  difficult  to 
develop  them  quickly  in  the  short-term 
and  their  efficacy  in  protecting  coho 
salmon  habitat  will  be  unknown  for 
years  to  come. 

5.  State  Agricuhuml  Practices. 
Historically,  the  impacts  to  fish  habitat 
from  agricultural  practices  have  not 
been  closely  regulated.  The  Oregon 
Department  of  Agricxdtiure  has  recentiy 
completed  guidance  for  development  of 
agricultural  water  quality  management 
plans  (AWQMPs)  (as  enacted  by  State 
Senate  Bill  1010).  Plans  that  are 
consistent  with  this  guidance  are  likely 
to  achieve  state  water  qualify  standards. 
It  is  open  to  question,  however,  whether 
they  will  adequately  address  salmonid 
habitat  factors,  such  as  properly 
functioning  riparian  conditions.  Their 
abilify  to  address  all  relevant  factors 
will  depend  on  the  manner  in  which 
they  are  implemented.  AWQMPs  are 
anticipated  to  be  developed  at  a  basin 
scale,  so  the  entirefy  of  coastal  Oregon 
may  be  covered.  AWQMPs  include 
regulatory  authorify  and  enforcement 
provisions.  The  Healthy  Streams 
Partnership  schedules  adoption  of 
AWQMPs  for  all  impaired  waters  by 
2001. 

6.  State  Urban  Growth  Management. 
On  lands  inside  Oregon's  urban  growth 
boundaries,  some  upgraded  riparian 
area  protection  will  be  afforded  by  the 
newly  revised  requirements  for 
statewide  plaiuiing  Goal  5.  Local 
governments  will  amend  their  local 
comprehensive  plans  to  implement 
these  new  requirements.  Unfortimately. 
Goal  5  does  not  require  establishment 
and  protection  of  riparian  vegetation  to 
provide  adequate  large  woody  debris 
and  allows  limited  road  building  in 
riparian  areas;. 

Harvest  Management 

Harvest  of  coho  salmon  in  Federal 
waters  off  the  wast  coast  is  managed  by 
the  PFMC  and  NMFS.  Harvest  of 
Califomia  and  Oregon  coastal  coho 
salmon  has  been  managed  based  on 
achieving  adequate  escapement  of  OCN 
coho  salmon.  Despite  annual 
management  and  use  of  best  available 
scientific  information,  spawning 
escapements  have  declined  significanUy 
over  the  past  20  years.  Prfor  to  1994, 
harvest  rates  on  OCN  coho  salmon  woe 
too  high  for  the  poor  ocean  conditions 
that  are  now  realized  to  have  been 
occurring.  Further,  declining  numbers 
of  natural  spawning  fish  were  masked 
by  high  stray  rates  of  hatchery  fish. 


Since  1994.  the  PFMC  has 
recommended  harvest  rates  of  10-13 
percent  even  though  regulations 
allowed  up  to  a  20  percent  harvest  rate 
during  the  same  time  period.  Since 
1994,  the  PFMC  also  has  reconunended 
prohibiting  the  retention  of  coho  salmon 
south  of  Cape  Falcon,  OR,  which  has 
resulted  in  relatively  low  levels  of 
incidental  mortalify.  Oregon  also  has 
begim  marking  all  hatchery  fish  so  that 
natural  escapemraits  can  bie  more 
accurately  quantified.  Oregon  has 
proposed  that  the  PFMC  amend  its 
ocean  fisheries  regulations  to  adopt  the 
OCSRI  harvest  frunework. 

Fisheries  management  of  coho  salmon 
in.  Oregon  state  waters  inside  the  3-mile 
(5  km)  limit  historically  had  similar 
problems  and  contributed  to  the  overaU 
decline.  In  more  recent  years,  however, 
state  angling  regulations  have  required 
the  release  of  all  naturally-produced 
coho  salmon  in  the  Oregon  portion  of 
the  Southern  Oregon/Northem 
CalifcKnia  Coast  ESU.  The  harvest 
measures  and  associated  monitoring 
plan  in  the  OCSRI  will  provide  a 
significantiy  better  framework  from 
which  PFMC  and  Oregon  will  manage 
their  coho  salmon  fisheries. 

Oregon  ciurenUy  manages  several 
populations  of  non-indigenous  fish 
species  (e.g.,  striped,  largemouth,  and 
smallmouth  bass)  for  optimal 
recreational  fisheries.  'These  fish  were  in 
many  cases  introduced  into  Oregon 
waters  in  violation  of  Oregon  law. 
Scientists  have  documented  that  at  least 
in  some  circumstances,  the  presence  of 
these  non-indigenous  species  has 
reduced  or  eliminated  coho  salmon 
popidations  (OCSRI  1997).  The  ongoing 
management  applied  to  these  exotic  fish 
species,  in  certain  locales,  may  not  be 
consistent  with  the  goals  of  the  ESA. 
The  OCSRI  contains  provisions  to 
review  the  science  and  management 
direction  pertinent  to  the  interaction  of 
non-indigenous  fish  species  and  coastal 
coho  salmon.  Results  of  this  review  will 
guide  NMFS  and  Oregon  in  the  future 
management  or  actions  addressing 
interactions  of  these  species  with  coho 
salmon. 

The  State  of  Califomia  has 
jurisdiction  over  ocean  salmon  fishing 
within  3  miles  (5  km)  of  the  coast 
ofEshore  Califomia.  Subsequent  to 
NMFS's  implementaticMi  of  ocean 
salmon  harvest  regulations  for  the 
Exclusive  Economic  Zone,  the 
Califomia  Fish  and  Game  Commission 
(CFGC)  and  CDFG,  respectively, 
conform  the  State's  ocean  salmon 
r^ulations  for  commercial  and 
spoitfishing  within  the  3-mile  (5  km) 
limit  to  those  adopted  by  NMFS.  In 
most  years  the  Cpbc  and  CDFG  issue 
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regulations  that  conform  fully  with 
Federal  ocean  salmon  regulation. 

The  CFGC  is  also  responsible  for 
issuing  in-river  sportfishing  regulations 
in  California.  At  present,  the  state's 
sportfishing  regulations  continue  to 
allow  fishing  for  coho  salmon  in  the 
inland  waters  of  the  Southern  Oregon/ 
Northern  California  Coast  ESU,  and  the 
Commission  has  not  proposed  to  take 
action  in  the  event  the  ESU  is  listed 
under  the  Federal  ESA. 

The  contribution  of  coho  salmon  to 
the  in-river  sport  catch  is  unknown  for 
most  California  watersheds,  as  are  losses 
due  to  injury  and  mortality  from 
incidental  captiue  in  other  state- 
authorized  fisheries  such  as  steelhead. 
However,  the  CDFG  has  conducted 
limited  in-river  monitoring  of  coho 
salmon  harvest  by  anglers  in  the  Trinity 
River  above  Willow  Creek  since  1977, 
and  estimates  that  in-river  angler 
harvest  for  coho  salmon  in  this  reach  of 
the  Trinity  River  has  averaged  598  coho 
salmon  harvested  per  year.  Current  state 
funding  and  personnel  resources  are  not 
available  to  implement  comprehensive 
monitoring  programs  to  evaluate  the 
magnitude  of  in-river  harvest  impacts  in 
California. 

Hatchery  Management 

Oregon  has  adopted  a  Wild  Fish 
Policy  that  guides  many  aspects  of 
hatchery  use,  their  broodstock 
protocols,  and  the  degree  of  interaction 
between  hatchery  and  wild  fish.  This 
policy  has  improved  many  hatchery 
operations  throughout  Oregon  with 
respect  to  the  protection  of  wild  fish 
populations  and  their  genetic  diversity. 
However,  full  and  prompt 
implementation  of  the  policy  has  not 
occurred  and  Oregon  continues  to  make 
program  adjustments  to  achieve  fish 
management  consistent  with  the 
purposes  of  the  policy  and  the  Federal 
ESA. 

One  provision  of  the  Wild  Fish  Policy 
is  that  hatcheries  using  local  broodstock 
and  managed  according  to  specific 
protocols  can  contribute  up  to  50 
percent  of  the  number  of  fish  spawning 
in  the  natural  habitat.  NMFS  believes 
this  50  percent  guideline  can  be 
appropriate  when  the  hatchery  fish  are 
part  of  a  recovery  program  needed  to 
boost  an  at-risk  population.  However, 
current  scientific  information  indicates 
that  it  is  not  appropriate  in  hatchery 
programs  intended  to  enhance 
populations  for  the  purposes  of 
increased  harvest.  Consequently 
discussions  between  NMFS  and  ODFW 
have  resulted  in  the  OCSRI  including  a 
measure  to  manage  coho  salmon 
hatchery  and  harvest  programs  so  that 
natural  spawning  populations  contain 


no  more  than  10  percent  hatchery 
strays. 

hi  California,  the  CDFG  directly 
operates  artificial  propagation  programs 
for  coho  salmon  at  three  hatcheries  in 
the  Southern  Oregon/Northern 
California  Coast  ESU.  These  include 
Iron  Gate  Hatchery,  Trinity  River 
Hatchery,  and  the  Mad  River  Hatchery. 
The  CDFG  has  recently  developed 
production  goals  and  constraints  for 
both  the  Iron  Gate  and  Trinity  River 
Hatchery  programs  (CDFG,  1997a).  Both 
hatcheries  now  operate  under  goals  and 
constraints  which  specify  use  of  adults 
returning  to  the  hatcheries  and  prohibits 
use  of  stocks  from  other  drainages  for 
spawning  and  rearing.  Transfer  of 
production  to  outside  drainages  is 
generally  prohibited,  but  can  occur 
under  some  circumstances.  Additional 
privately-owned  and  operated  hatchery 
programs  for  coho  salmon  are 
conducted  in  Rowdy  Creek  (Rowdy 
Creek  Hatchery),  the  Eel  River  (Hollow 
Tree  Creek  Hatchery),  and  in  the 
Mattole  River.  Other  smaller  programs 
that  are  not  currently  profiagating  coho 
salmon  are  in  Freshwater  Creek  and 
Prairie  Creek. 

In  the  past,  non-native  coho  salmon 
stocks  have  been  introduced  as 
broodstock  in  hatcheries  and  widely 
transplanted  in  many  coastal  rivers  and 
streams  in  the  California  portion  of  the 
Southern  Oregon/Northern  California 
Coast  ESU  (Weitkamp  et  al.,  1995). 
Because  of  problems  associated  with 
this  practice,  CDFG  developed  its 
Salmon  and  Steelhead  Stock 
Management  Policy.  This  policy 
recognizes  that  such  stock  mixing  is 
detrimental  and  seeks  to  maintain  the 
genetic  integrity  of  all  identifiable 
stocks  of  salmon  and  steelhead  in 
California,  as  well  as  minimize 
interactions  between  hatchery  and 
natural  populations.  To  protect  the 
genetic  integrity  of  salmon  and 
steelhead  stocks,  this  policy  directs 
CDFG  to  evaluate  each  salmon  and 
steelhead  stream  and  classify  it 
according  to  its  probable  genetic  source 
and  degree  of  integrity.  However,  this 
has  not  yet  been  accomplished  by  the 
state. 

Although  non-native  coho  salmon 
stocks  have  been  introduced  in  the 
Southern  Oregon/Northern  California 
Coast  ESU,  most  hatchery  programs  are 
now  being  conducted  without  the 
import  of  broodstock  from  other  ESUs  in 
accordance  with  CDFG's  policy.  With 
the  exception  of  the  Mad  River 
Hatchery,  hatchery  progranos  in  this 
ESU  are  being  operated  as 
supplementation  hatcheries  rather  than 
production  hatcheries.  They  are  taking 
eggs  from  the  rivers  in  which  they 


operate  and  retiuning  fish  to  the  river 
bom  which  they  were  taken.  Release  of 
hatchery  fish  occurs  in  streams  with 
stocks  similar  to  the  native  runs.  Efforts 
are  made  to  return  hatchery  fish  to  their 
natal  streams,  and  they  are  held  for  an 
acclimation  period  to  increase  the 
probability  of  imprinting.  In  contrast, 
the  Mad  River  Hatchery  has  used 
numerous  out-of-basin  and  out-of-state 
coho  salmon  stocks.  A  review  of  CDFG 
hatchery  production  and  planting 
records  indicates  that  coho  salmon 
smolts  still  continue  to  be  planted  in 
streams  other  than  that  where  the 
hatchery  is  located.  These  out-of-stream 
plants  have  occurred  both  in  other  coho 
salmon  ESUs  and  in  other  basins  within 
individual  ESUs.  In  addition,  there  are 
inadequate  CDFG  resources  to  tag 
enough  hatchery  coho  salmon  to 
monitor  return  rates  and  rates  of 
straying  (CDFG  1995). 

The  CFGC  has  also  developed  specific 
policies  for  Private  Non-profit 
Hatcheries  (section  1170-1175  of  the 
Fish  and  Game  Code)  and  Cooperative 
Salmon  and  Steelhead  Rearing  Facilities 
(sections  1200-1206  of  the  Fish  and 
Game  Code)  that  have  been  incorporated 
into  the  Fish  and  Game  Code.  These 
policies  are  intended  to  ensure  that  the 
bulk  of  the  state's  salmon  and  steelhead 
resources  are  produced  naturally  and 
that  the  state's  goals  of  maintaining  and 
increasing  natural  production  take 
precedence  over  the  goals  of 
cooperatively  operated  jearing 
programs.  Privately  owned  rearing  and 
hatchery  programs  for  coho  salmon  in 
the  Southern  Oregon/Northern 
California  Coast  ESU  are  operated  in 
accordance  with  these  policies. 

In  its  comments  on  the  proposed  rule 
(CDFG,  1995),  CDFG  stated  that  its  coho 
salmon  hatchery  programs  can  be 
integrated  into  recovery  plans  for  each 
ESU  within  California  through  re- 
evaluation  of  each  hatchery's  goals  and 
constraints  with  program  modifications 
where  aprpropriate.  In  a  letter  dated 
March  7, 1997  (CDFG,  1997b),  CDFG 
reiterated  its  view  that  its  coho  salmon 
hatchery  programs  are  compatible  with 
the  recovery  of  coho  salmon  and  other 
at-risk  salmon  and  steelhead 
populations  in  California. 

E.  Other  Natural  or  Human-Made 
Factors  Affecting  Its  Continued 
Existence 

Natiu^  Factors 

Long-term  trends  in  rain&ll  and 
marine  productivity  associated  with 
atmospheric  conditions  in  the  North 
Pacific  Ocean  likely  have  a  major 
influence  on  coho  salmon  production. 
Numerous  comments  received  by  NMFS 


underscored  both  the  importance  and 
uncertainties  surrounding  natural 
environmental  fluctuations,  but  few 
provided  substantive  new  information. 
Some  commenters  thought  that  recent 
coho  salmon  declines  were  merely 
reflective  of  a  natiual  production  cycle 
while  others  believed  that  declines  had 
been  exacerbated  by  human  influences, 
especially  on  freshwater  habitats. 

Populations  that  are  fragmented  or 
reduced  in  size  and  range  are  more 
vulnerable  to  extinction  by  natural 
events.  Whether  recent  climatic 
conditions  represent  a  long-term  change 
that  will  continue  to  affect  salmonid 
stocks  in  the  future  or  whether  these 
changes  are  short-term  environmental 
fluctuations  that  can  be  expected  to 
reverse  in  the  near  future  remains 
unclear.  Many  of  the  coho  salmon 
population  declines  began  prior  to  these 
recent  drought  conditions. 

1.  Drought.  Many  areas  of  the  Pacific 
coast  have  experienced  drought 
conditions  during  much  of  the  past 
decade,  a  situation  that  has  undoubtedly 
contributed  to  the  decline  of  many 
salmonid  populations.  Drought 
conditions  reduce  the  amount  of  water 
available,  resulting  in  reductions  (or 
elimination)  of  flows  needed  for  adult 
coho  salmon  passage,  egg  incubation, 
and  juvenile  rearing  and  migration. 
There  are  indications  in  tree  ring 
records  that  droughts  more  severe  than 
the  drought  that  California  recently 
experienced  occurred  in  the  past  (Stine 
1994).  Aside  from  the  critical  role  that 
habitat  complexity  plays  in  providing 
fish  with  instream  refiigia  during 
drought  conditions,  the  key  to  survival 
in  this  type  of  variable  and  rapidly 
changing  environment  is  the  evolution 
of  behaviors  and  life  history  traits  that 
allow  coho  salmon  to  cope  with  a 
variety  of  environmental  conditions. 

2.  Floods.  With  high  inherent  erosion 
risk,  urban  encroachment,  and  intensive 
timber  management,  flood  events  can 
cause  major  soil  loss  (Hagans  et  al., 
1986;  Nawa  et  al.,  1991;  Higgins  et  al., 
1992).  As  previously  mentioned, 
sedimentation  of  stream  beds  has  been 
implicated  as  a  principal  cause  of 
declining  salmonid  populations 
throughout  their  range.  Floods  can 
result  in  mass  wasting  of  erodible 
hillslopes  and  failure  of  roads  on 
unstable  slopes  causing  catastrophic 
erosion.  In  addition,  flooding  can  cause 
scour  and  redeposition  of  spawning 
gravels  in  typically  inaccessible  areas. 

During  flood  events,  land 
disturbances  resulting  from  logging, 
road  construction,  mining,  urbanization, 
livestock  grazing,  agriculture,  fire,  and 
other  uses  may  contribute  sediment 
directly  to  streams  or  exacerbate 


sedimentation  from  natural  erosive 
processes  (California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout,  1988;  CSLC,  1993;  FEMAT, 
1993).  Judsen  and  Ritter  (1964),  the 
California  Department  of  Water 
Resources  (CDWR,  1982),  and  the 
California  State  Lands  Commission 
(CSLC,  1993)  have  stated  that 
northwestern  and  central  coastal 
California  have  some  of  the  most 
erodible  terrain  in  the  world.  Several 
studies  have  indicated  that,  in  this 
region,  catastrophic  erosion  and 
subsequent  stream  sedimentation  (such 
as  during  the  1955  and  1964  floods) 
resulted  from  areas  which  had  been 
clearcut  or  which  had  roads  constructed 
on  unstable  soils  (Janda  et  al.,  1975; 
Wahrhaftig,  1976;  Kelsey,  1980;  Lisle, 
1982;  Hagans  et  al,  1986). 

As  streams  and  pools  fill  in  with 
sediment,  flood  flow  capacity  is 
reduced.  Such  changes  cause  decreased 
stream  stability  and  increased  bank 
erosion,  and,  subsequenUy,  exacerbate 
existing  sedimentation  problems  (Lisle, 
1982),  including  sedimentation  of 
spawning  gravels  and  filling  of  pools 
and  estuaries.  Channel  widening  and 
loss  of  pool-riffle  sequence  due  to 
sedimentation  has  damaged  spawning 
and  rearing  habitat  of  all  salmonids.  By 
1980,  the  pool-riffle  sequence  and  pool 
quality  in  some  California  streams  still 
had  not  fully  recovered  bora  the  1964 
regional  flood.  In  fact.  Lisle  (1982)  and 
Weaver  and  Hagans  (1996)  found  that 
many  Pacific  coast  streams  continue  to 
show  signs  of  harboring  debris  flow 
frtim  the  1964  flood.  Such  streams  have 
remained  shallow,  wide,  warm,  and 
unstable. 

More  recently,  between  November 
1995  and  April  1996,  the  Pacific 
Northwest  experienced  a  rare  series  of 
storm  and  flood  events.  High  winds, 
heavy  rainfall,  rapid  snowmelt, 
numerous  landslides  and  debris 
torrents,  mobilization  of  large  woody 
debris  and  high  runoff  occurred  over 
portions  of  Oregon,  Washington,  Idaho, 
and  Montana  (USPS  and  BLM,  1996). 
These  storms,  whidi  resulted  in  100- 
year  floods  in  some  Oregon  coastal 
basins,  also  had  a  potentially  large  effisct 
on  the  survival  of  Oregon  coast  coho 
salmon  and  the  freshwater  habitats 
upon  which  they  depend.  Aerial 
surveys  from  a  study  by  Pacific 
Watershed  Associates  (PWA  imdated)  in 
the  middle  Coast  Range  of  Oregon  noted 
that  areas  with  the  greatest  impact  were 
typically  watersheds  with  a 
combination  of  steep  slopes,  unstable 
bedrock  geology,  recent  timber 
harvesting,  high  road  densities,  and 
within  the  altitude  range  where 
precipitation  intensities  were  probably 


the  greatest  This  study  also  stressed 
that  landslides  were  highly  ctxrelated 
with  management  activities  and 
originated  from  recent  clear-cuts  and 
forest  roads  at  much  higher  frequencies 
than  frt}m  wilderness  or  unmanaged 
areas.  In  addition  to  these  observations. 
Pacific  Watershed  Associates  concluded 
that  the  floods  may  have  had  long-term 
effects  on  watershed  habitats.  For     - 
example,  they  suggested  that  materials 
destabilized  but  not  mobilized  by  the 
flood  may  remain  unstable  and  therefore 
be  susceptible  to  future  flood  events  for 
some  time,  materials  deposited  in 
streams  and  rivers  may  persist  for 
decades,  and  the  impact  to  larger 
streams  and  rivers  may  actually  increase 
over  a  period  of  several  years  as 
sediment  is  moved  doMmstream. 

With  regard  to  impacts  to  in-stream 
coho  salmon  habitat,  changes  due  to 
flooding  were  both  positive  and 
negative,  depending  on  the  area.  For 
example,  ODFW  surveys  (Moore  and 
Jones.  1997)  identified  some  areas  with 
many  new  channels  cut,  which  could 
provide  off-channel  habitat  for  coho 
salmon.  In  the  Tillamook  Bay  basin,  the 
Wilson  River  received  major  negative 
impacts,  while  the  Tillamook  and  Trask 
Rivers  received  littie  impact  Siuslaw 
National  Forest  (SNF,  1996)  reported 
that  the  February  1996  flooding  actually 
increased  positive  habitat  chaises 
(increased  pool  area  and  quality, 
increased  cover  complexity,  and  shift 
from  bedrock,  boulder  and  cobble 
substrates  to  gravel  and  sand)  in  many 
smaller  streams  in  areas  undergoing 
habitat  improvement  projects  but  not  in 
adjacent,  untreated  reaches,  nor  in 
habitat  improvement  projects  in  large 
streams.  Bush  et  al.  (1997)  noted  that 
decreases  in  pool  area  ranged  frt>m  10- 
50  percent,  and  largely  resulted  frtim  a 
60-percent  loss  of  beaver  pond  habitat 
(which  provide  critical  overwinter  coho 
salmon  habitat).  Large  woody  debris 
decreased  by  approximately  25  percent 
from  the  initial  surveys,  altiiou^  much 
of  the  lost  wood  had  been  pushed  up 
onto  the  floodplain  or  out  of  the  active 
chaimel.  Overall,  large  amoimts  of 
gravel  were  added  to  most  streams,  and 
new  gravel  bars  were  common. 

Recent  stream  production  studies 
conducted  by  ODFW  (Solazzi  and 
Johnson,  1997)  indicate  that  1996  smolt 
production  in  four  central  Oregon  coast 
study  streams  were  lower  than  recent 
averages,  with  overwinter  survival  the 
lowest  or  second  lowest  on  record  for 
the  two  streams  for  which  estimates 
were  made,  and  that  age  zero  fish 
production  was  also  low.  They 
concluded  that  the  most  significant 
impact  of  the  flooding  was  on  juveniles 
and  coho  salmon  eggs  that  were  in  the 
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gravel  at  the  time  of  the  flood.  While 
these  results  are  based  on  a  small 
sample  of  streams  and  may  not  reflect 
average  effects  of  the  floods,  it  suggests 
that  1997  and  1998  adult  returns  to 
some  coastal  basins  vtrill  be  reduced  by 
the  floods.  Longer-term  effects  of  the 
floods  can  also  be  expected  to  vary 
among  basins,  but  most  reports  available 
to  us  suggest  that  long-term  effects 
should  generally  be  neutral  or  slightly 
beneficial  (e.g.,  from  sediment  removal 
and  increased  off-channel  habitat)  to 
coho  salmon. 

3.  Ocean  Conditions  and  El  Niiio. 
Large  fluctuations  in  Pacific  salmon 
catch  have  occurred  during  the  past 
centiuy.  Annual  world  harvest  of  Pacific 
salmon  has  varied  from  772  million  kg 
in  the  1930s  to  about  409  million  kg  in 
1977  and  back  to  818  million  kg  by  1989 
(Hare  and  Francis,  1993).  Mechanisms 
linking  atmospheric  and  oceanic 
physics  and  fish  populations  have  been 
suggested  for  Pacific  salmon  (Rogers, 
1984;  Nickelson,  1986;  Johnson,  1988; 
Brodeur  and  Ware,  1992;  Francis  et  ai. 
1992;  Francis,  1993;  Hare  and  Francis, 
1993;  Ward,  1993).  Many  studies  have 
tried  to  correlate  the  production  or 
marine  survival  of  salmon  with 
environmental  factors  (Pearcy,  1992; 
Neeley,  1994).  Vernon  (1958),  Holtby 
and  Scrivener  (1989),  and  Holtby  et  al. 
(1990)  have  reported  associations 
between  salmon  siuvival  and  sea 
surface  temperature  and  salinity, 
especially  during  the  first  few  months 
that  salmonids  are  at  sea.  Francis  and 
Sibley  (1991),  Rogers  (1984).  and 
Cooney  et  al.  (19d3)  also  found 
relationships  between  salmon 
production  and  sea  sur&ce  temperature. 
Some  studies  have  tried  to  link  salmon 
production  to  oceanic  and  atmospheric 
climate  change.  For  example.  Beamish 
and  Bomllon  (1993)  and  Ward  (1993) 
foimd  that  trends  in  Pacific  salmon 
catches  were  similar  to  trends  in  winter 
atmospheric  circulation  in  the  North 
Pacific. 

Francis  and  Sibley  (1991)  and  Francis 
et  al.  (1992)  have  developed  a  model 
linking  decadal-scale  atmospheric 
variability  and  salmon  production  that 
incorporates  hjrpotheses  developed  by 
Hollowed  and  Wooster  (1991)  and 
Wickett  (1967),  as  well  as  evidence 
presented  in  many  other  studies.  The 
model  developed  by  Francis  et  al. 
(1992)  describes  a  time  series  of 
biological  and  physical  variables  from 
the  Northeast  Pacific  that  appear  to 
share  decadal-scale  patterns.  Biological 
and  physical  variables  that  appear  to 
have  undergone  shifts  during  the  late 
19708  include  the  following:  Abundance 
of  salmon  (Rogers,  1984  and  1987;  Hare 
and  Francis,  1993)  and  other  pelagic 


fish,  cephalopods,  and  zooplankton 
(Brodeur  and  Ware,  1992); 
oceanographic  properties  such  as 
current  transport  (Royer,  1989),  sea 
surface  temperatiue  and  up%velling 
(Holowed  and  Wooster,  1991);  and 
atmospheric  phenomena  such  as 
atmospheric  circtilation  patterns,  sea- 
surface  pressure  patterns,  and  sea- 
sur&ce  wind-stress  (Trenberth,  1990; 
Trenberth  et  al.,  1993). 

Finally,  Scamecchia  (1981)  reported 
that  near-shore  conditions  during  the 
spring  and  summer  months  along  the 
California  coast  may  dramatically  affect 
year-class  strength  of  salmonids.  Bottom 
et  al.  (1986)  believed  that  coho  salmon 
along  the  Oregon  and  California  coast 
may  be  especially  sensitive  to  upwelling 
patterns  because  these  regions  lack 
extensive  bays,  straits,  and  estuaries, 
such  as  those  found  along  the 
Washington,  British  Coliunbia,  and 
Alaskan  coast,  which  could  buffer 
adverse  oceanographic  effects.  They 
speculate  that  the  paucity  of  high 
quality  near-shore  habitat,  coupled  with 
variable  ocean  conditions,  makes 
freshwater  rearing  habitat  more  crucial 
for  the  survival  and  persistence  of  many 
coho  salmon  populations. 

An  environmental  condition  often 
cited  as  a  cause  for  the  decline  of  west 
coast  salmonids  is  the  condition  known 
as  "El  Nino."  El  Nino  is  a  warming  of 
the  Pacific  Ocean  off  South  America  and 
is  caused  by  atmospheric  changes  in  the 
tropical  Pacific  Ocean.  During  an  El 
Nino  event,  a  plume  of  warm  sea  water 
flows  from  west  to  east  toward  South 
America,  eventually  reaching  the  coast 
where  it  is  deflected  south  and  north 
along  the  continents. 

El  Nino  ocean  conditions  are 
characterized  by  anomalously  warm  sea 
surface  temperature  and  changes  in 
thermal  structure,  coastal  currents,  and 
upwelling.  Principal  ecosystem 
alterations  include  decreases  in  primary 
and  secondary  productivity  and  changes 
in  prey  and  predator  species 
distributions.  Several  El  Nino  events 
have  been  recorded  during  the  last 
several  decades,  including  those  of 
1940-41, 1957-58, 1982-83, 1986-87. 
1991-92,  and  1993-94.  The  degree  to 
which  adverse  ocean  conditions  can 
influence  coho  salmon  production  was 
demonstrated  during  the  El  Nino  event 
of  1982-83,  which  resulted  in  a  24  to  27 
percent  reduction  in  fecimdity  and  a  58 
percent  reduction  (based  on  pre-retum 
predictions)  in  survival  of  adult  coho 
salmon  stocks  originating  frtim  the 
Oregon  Production  Index  area  (Johnson, 
1988). 


Manmade  Factors — Artificial 
Propagation 

Potential  problems  associated  with 
hatchery  programs  include  genetic 
impacts  on  indigenous,  naturally- 
reproducing  populations,  disease 
transmission,  predation  of  wild  fish, 
difficulty  in  determining  wild  stock 
status  due  to  incomplete  marking  of 
hatchery  fish,  depletion  of  wild  stock  to 
increase  brood  stock,  and  replacement 
rather  than  supplementation  of  wild 
stocks  through  competition  and 
continued  annual  introduction  of 
hatchery  fish  (Waples,  1991;  Hinder  et 
al.,  1991;  Stewart  and  Bjomn,  1990).  All 
things  being  equal,  the  more  hatchery 
fish  that  are  released,  the  more  likely 
natiual  populations  are  to  be  impacted 
by  hatchery  fish.  Similarly,  the  more 
genetically  similar  hatchery  fish  are  to 
natural  populations  they  spawn  with, 
the  less  change  there  will  be  in  the 
genetic  makeup  of  futiire  generations  in 
the  natural  population.  Non-native  coho 
salmon  stocks  have  been  introduced  as 
broodstock  in  hatcheries  and  widely 
transplanted  in  many  coastal  rivers  and 
streams  in  Oregon  and  California 
(Bryant,  1994;  Weitkamp  et  al..  1995; 
NMFS,  1997a). 

Advancement  and  compression  of  run 
timing  have  been  common  phenomena 
in  hatchery  populations,  and  these 
changes  can  affect  future  generations  of 
naturally-reproducing  fish.  Fry  of  early- 
spawning  adults  generally  hatch  earlier 
and  grow  faster  and  can  thus  displace 
fry  of  later-spawning  natural  fish 
(Chapman,  1962).  Conversely,  early- 
spawning  coho  salmon  redds  are  more 
prone  to  being  destroyed  by  early  fall 
floods.  ConsequenUy.  early-spawning 
individuals  may  be  imable  to  establish 
permanent,  self-sustaining  populations 
but  may  nevertheless  adversely  affect 
existing  natiual  populations  (Solazzi  et 
al.,  1990).  A  recent  study  found  that 
over  a  period  of  13  years,  the  range  of 
spawning  timing  of  coho  salmon  at  five 
Washington  hatcheries  decreased  bom 
10  weeks  to  3  weeks,  causing  the  range 
of  the  period  of  return  to  the  hatcheries 
to  decrease  by  one-half  (Flagg  et  al., 
1995). 

Another  common  hatchery  practice 
with  coho  salmon  is  release  of  "excess" 
hatchery  production  into  natural  habitat 
as  fry  or  parr.  Outplanting  large 
numbers  of  large  hatchery  juveniles  into 
streams  already  occupied  by  naturally- 
produced  juveniles  may  place  the 
resident  fish  at  a  competitive 
disadvantage  and  may  force  them  into 
marginal  habitats  that  have  low  survival 
potential  (Chapman.  1962;  Solazzi  et  al., 
1990). 


Stock  transfers  of  coho  salmon  were 
common  throughout  the  Oregon  and 
California  coast;  the  nature  and 
magnitude  of  these  transfers  varied  by 
area  and  basin.  Compared  to  areas 
farther  north,  hatcheries  in  central 
California  and  southern  Oregon/ 
northern  California  are  relatively  small 
and  widely  dispersed,  given  the  size  of 
both  areas.  Northern  California 
hatcheries  have  received  fairly  large 
transplants  of  coho  salmon  from 
hatcheries  in  Washington  and  Oregon, 
which  have  spread  to  central  California 
through  stock  transfers.  Because  of  the 
predominance  of  hatchery  stocks  in  the 
Klamath  River  basin,  stock  transfers  into 
Trinity  and  Iron  Gate  Hatcheries  may 
have  had  a  substantial  impact  on  natural 
populations  in  the  basin  and  raises 
serious  concerns  about  their 
sustainability.  Available  information 
indicates  that  virtually  all  of  the 
naturally  spawning  fish  in  the  Trinity 
River  are  first  generation  hatchery  fish. 
In  contrast,  Cole  Rivers  Hatchery  (on  the 
Rogue  River)  appears  to  have  relied 
exclusively  on  native  stocks. 

In  recent  years,  large  hatcheries  in 
southern  Oregon/northern  California 
(e.g..  Mad  and  Trinity  River  Hatcheries) 
have  produced  400,000  to  500,000 
juveniles  annually,  while  smaller 
hatcheries,  and  most  hatcheries  in 
central  California,  produce  no  more 
than  100,000  to  200,000  juveniles  each 
year.  Most  Oregon  coastal  hatcheries 
recenUy  produced  approximately 
400,000  to  1,400,000  juveniles  annually, 
although  private  hatcheries  (no  longer 
in  operation)  recenUy  produced  2  to  5 
million  juvenile  coho  salmon  annually. 
Most  historic  transfers  of  coho  salmon 
into  Oregon  coastal  hatcheries  used 
other  Oregon  coastal  stocks.  However, 
some  coastal  hatchery  programs 
(notably  private  hatcheries  no  longer  in 
existence)  made  extensive  use  of  Puget 
Sound  coho  salmon  stocks.  Some 
transfers  of  Columbia  River  coho  salmon 
into  Oregon  coastal  hatcheries  have 
occurred,  but  these  were  relatively 
infrequent  and  minor.  Similarly,  most 
outplants  of  coho  salmon  into  Oregon 
coastal  rivers  have  used  Oregon  coastal 
stocks,  with  outplants  of  stocks  from 
other  areas  being  relatively  small  and 
infreouent. 

NMFS  received  a  number  of 
comments  regarding  the  impacts  of 
hatchery  fish  on  wild  coho  salmon 
populations.  Some  commenters 
(including  a  peer  reviewer)  contended 
that  NMFS  overstated  the  significance  of 
impacts  from  hatchery  fish  on  wild  coho 
salmon.  NMFS  has  worked  with  the 
state  agency  comanagers  to  resolve 
uncertainties  regarding  these  impacts, 
and  has  documented  these  findings  in  a 


status  review  update  (NMFS  1997a). 
These  findings  note  that  widespread 
spawning  by  hatchery  fish  continues  to 
be  a  major  concern  for  both  the  Oregon 
Coast  and  Southern  Oregon/Northern 
California  Coast  ESUs.  Scale  analyses  to 
detennine  hatchery-wild  ratios  of 
natiually  spawning  fish  indicate 
moderate  to  high  levels  of  hatchery  fish 
spawning  nat\irally  in  many  basins  on 
the  Oregon  coast,  and  at  least  a  few 
hatchery  fish  were  identified  in  almost 
every  basin  examined.  Although  it  is 
possible  that  these  data  do  not  provide 
a  representative  picture  of  the  extent  of 
this  problem,  they  represent  the  best 
information  available  at  the  present 
time.  In  addition  to  concerns  for  genetic 
and  ecological  interactions  with  wild 
fish,  these  data  also  suggest  that  the 
natural  portion  (i.e.,  fish  bom  in  the 
gravel)  of  the  natiual  spawner 
abundance  may  be  overestimated  by 
ODFW  and  that  the  declines  in  recruits 
per  spawner  in  many  areas  may  have 
been  even  more  severe  than  ciurent 
estimates  indicate  (NMFS,  1997a). 
However,  Oregon  has  made  some 
significant  changes  in  its  hatchery 
practices,  such  as  substantially  reducing 
production  levels  in  some  basins, 
switching  to  on-station  smolt  releases, 
and  decreasing  by  releases,  and 
proposes  additional  changes  (discussed 
below),  to  address  this  and  other 
concerns  about  the  impacts  of  hatchery 
fish  on  natural  populations. 

While  there  are  obvious  concerns  over 
the  negative  effects  of  hatchery  fish  on 
wild  coho  salmon  stocks,  it  is  important 
to  note  that  artificial  propagation  could 
play  an  important  role  in  coho  salmon 
recovery  and  that  some  hatchery 
populations  of  coho  salmon  may  be 
deemed  essential  for  the  recovery  of 
threatened  or  endangered  ESUs  (e.g..  if 
the  associated  natiual  population(s) 
were  already  extinct  or  at  high  risk  of 
extinction).  Under  these  circumstances, 
NMFS  would  consider  taking  the 
administrative  action  of  listing  the 
hatchery  fish. 

ECforts  To  Protect  Oregon  and 
California  Coho  Salmon 

Under  section  4  of  the  ESA,  a 
determination  to  propose  a  species  for 
listing  as  threatened  or  endangered 
requires  considering  the  biological 
status  of  the  species,  as  well  as  efforts 
being  made  to  protect  the  species.  Since 
the  early  1990s  Federal  agencies,  state 
and  local  governments  and  private 
parties  have  taken  substantial  measures 
to  protect  coho  salmon  in  Oregon  and 
California.  These  measures  affect 
habitat,  harvest,  and  hatchery  activities. 
In  the  agency's  decision  to  invoke  a 
statutory  extension  for  the  listing 


determination  (October  31, 1996, 61  FR 
56211),  it  was  noted  that  the  State  of 
Oregon  was  planning  to  submit  a  peer- 
reviewed  salmon  restoration  initiative 
(i.e.,  the  Oregon  Coastal  Salmon 
Restoration  Initiative)  for  NMFS' 
consideration  in  the  spring  of  1997. 
California  was  undertaking  a  similar 
effort,  but  it  was  less  certain  when  its 
plan  would  be  completed.  These  plans 
were  expected  to  contain  detailed 
summaries  and  assessments  of 
conservation  measures  which  benefit 
coho  salmon  in  the  respective  states, 
and  hence  aid  NMFS  in  making  a  listing 
determination.  The  following  sections 
summarize  these  Federal  and  state 
conservation  efforts. 

/.  Federal  Conservation  Efforts.  1. 
NFP.  The  NFP  is  a  Federal  interagency 
cooperative  program,  the  Record  of 
Decision  for  Amendments  to  U.S.  Forest 
Service  (USPS)  and  BLM  Planning 
Dociunents  Within  the  Range  of  the 
Spotted  Owl,  which  was  signed  and 
implemented  in  April  1994.  The  NFP 
represents  a  coordinated  ecosystem 
management  strategy  for  Federal  lands 
administered  by  the  USPS  and  BLM 
within  the  range  of  the  Northern  spotted 
owl  (which  overlaps  considerably  with 
the  freshwater  range  of  coho  salmon). 
The  NFP  region-wide  management 
direction  either  amended  or  was 
incorporated  into  approximately  26 
USPS  land  and  resource  management 
plans  (LRMPs)  and  two  regional  guides. 

The  most  significant  element  of  the 
NFP  for  anadromous  fish  is  its  Aquatic 
Conservation  Strategy  (ACS),  a  regional- 
scale  aquatic  ecosystem  conservation 
strategy  that  includes:  (1)  Special  land 
allocations,  such  as  key  watersheds, 
riparian  reserves,  and  late-successional 
reserves,  to  provide  aquatic  habitat 
refugia;  (2)  special  requirements  for 
project  planning  and  design  in  the  form 
of  standards  and  guidelines;  and  (3)  new 
watershed  analysis,  watershed 
restoration,  and  monitoring  processes. 
These  ACS  components  collectively 
ensure  that  Federal  land  management 
actions  achieve  a  set  of  nine  Aquatic 
Conservation  Strategy  objectives,  which 
include  salmon  habitat  conservation.  In 
recognition  of  over  300  "at-risk"- Pacific 
salmonid  stocks  within  the  NFP  area 
(Nehlsen  et  al.,  1991).  the  ACS  was 
developed  by  aquatic  scientists,  with 
NMFS  participation,  to  restore  and 
maintain  the  ecological  health  of 
watersheds  and  aquatic  ecosystems  on 
public  lands.  The  ACS  strives  to 
maintain  and  restore  ecosystem  health 
at  watershed  and  landscape  scales  to 
protect  habitat  for  fish  and  other 
riparian-dependent  si>ecies  and 
resources  and  to  restore  currentiy 
degraded  habitats.  The  approach  seeks 
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to  prevent  further  degradation  and  to 
restore  habitat  on  Federal  lands  over 
broad  landscapes. 

In  the  final  rule  listing  Umpqua  River 
cutthroat  trout  as  endangered  (August  9. 
1996.  61  FR  41514).  NMFS 
acknowledged  that  NFP  amendments  to 
Federal  LRMPs  were  "intended  to 
ultimately  reverse  the  trend  of  aquatic 
ecosystem  degradation  and  contribute 
toward  recovery  of  fish  habitat." 
however,  it  was  noted  at  the  time  that 
the  results  of  the  NFP  ACS  were  "yet  to 
be  demonstrated."  Following  3  years  of 
NFP  implementation,  NMFS 
subsequently  reviewed  the  adequacy  of 
14  individual  LRMPs,  as  modified  by 
the  NFP  and  its  ACS,  for  conserving 
Oregon  Coast  and  Southern  Oregon/ 
Northern  California  Coast  coho  salmon. 
The  results  of  these  reviews  are 
described  in  two  conference  opinions 
(NMFS,  1995  and  1997d)  that  document 
NMFS"  determinations  that  the 
programmatic  direction  for  Federal  land 
management  actions  embodied  in  the  14 
LRMPs  would  not  be  likely  to 
jeopardize  the  continued  existence  of 
Oregon  Coast  or  Southern  Oregon/ 
Noithem  California  Coast  coho  salmon. 
Moreover,  the  opinions  concluded  that 
implementation  of  management 
direction  in  the  LRMPs  and  RMPs  will 
result  in  substantially  improved  habitat 
conditions  for  these  ESUs  over  the  next 
few  decades  and  into  the  future. 
Improved  habitat  conditions  will  result 
in  increased  survival  of  the  freshwater 
life  stages  of  these  fish.  Implementation 
of  actions  consistent  with  the  ACS 
objectives  and  components — including 
watershed  analysis,  watershed 
restoration,  reserve  and  re^igia  land 
allocations,  and  associated  standards 
and  guidelines — ^will  provide  high 
levels  of  aquatic  ecosystem 
understanding,  protection,  and 
restoration  for  aquatic  habitat- 
dependent  species. 

Federal  lands  managed  under  the  NFP 
comprise  about  35  percent  of  the  total 
area  of  the  Oregon  Coast  coho  salmon 
ESU.  This  includes  all  or  part  of  the 
Siskiyou,  Siuslaw,  and  Umpqua 
National  Fwests  (NF);  and  the  Coos  Bay. 
Eugene,  Medford,  Roseburg  and  Salem 
BLA4  Districts.  Federal  land  ownership 
in  the  Southern  Oregon/Northern 
California  Coast  coho  salmon  ESU 
represents  approximately  53  peicent  of 
the  total  area  of  the  ESU  and  includes 
Federal  land  managed  by  the  USFS. 
ELM.  and  National  Park  Service  (NPS). 
The  USFS  lands,  for  example,  include 
all  or  substantial  portions  of  four 
National  Forests  (Klamath  NF,  Six 
Rivers  NF,  Shasta-Trinity  NF.  and 
Mendocino  NF).  The  vast  majority  of  the 
USFS  land  is  concentrated  in  the 


northernmost  California  watersheds, 
including  significant  portions  of  the 
Smith  River  basin  (including  the  Smith 
River  National  Recreational  Area,  which 
is  part  of  Six  Rivers  NF),  the  mid-to 
upper  Klamath  basin  (with  the 
exception  of  Scott  and  Shasta  Rivers), 
and  the  Trinity  River  basin. 

2.  Other  Federal  Progmms.  Other 
significant  federally  funded  and/or 
managed  conservation  programs  or 
activities  in  the  California  portion  of  the 
Southern  Oregon/Northern  California 
Coast  ESU  include  the  Klamath  Basin 
Restoration  Program,  the  Trinity  River 
Basin  Fish  and  Wildlife  Restoration 
Program,  the  Action  Plan  for  the 
Restoration  of  the  South  Fork  Trinity 
River  Watershed  and  Fisheries,  and 
Redwood  National  Park  efforts  to  restore 
anadromous  salmonid  habitat  in  the 
Redwood  Creek  basin. 

In  addition  to  these  major  efforts, 
NMFS  is  also  engaged  in  significant 
ESA  section  7  consultation  actions  on 
several  Federal  projects  or  activities  in 
the  California  portion  of  this  ESU.  These 
efforts  include:  (1)  Consultation  with 
the  Bureau  of  Reclamation  (BOR) 
concerning  operations  management  of 
the  Klamath  Project  in  the  upper 
Klamath  River  Insin  to  provide 
adequate  flows  for  anadromous 
salmonids  in  the  mainstem  Klamath 
River,  (2)  consultation  with  the  FWS 
and  BOR  to  provide  adequate  flows  and 
temperatures  for  anadromous  salmonids 
in  the  mainstem  Trinity  River,  (3) 
consultation  with  the  COE  to  address 
gravel  mining  and  other  instream 
activities,  and  (4)  consultation  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  concerning  inter-basin  water 
transfers  from  the  Eel  River  to  the 
Russian  River  (between  the  Southern 
Oregon/Northern  California  Coast  ESU 
and  Central  California  ESU)  via  Pacific 
Gas  &  Electric's  Potter  Valley  Project. 
These  consultation  efforts  are  expected 
to  contribute  significantly  to  the  long- 
term  conservation  of  coho  salmon  and 
its  habitat.  Other  Federal  efforts  in 
Oregon  include  the  South  Slough 
National  Estuarine  Research  Reserve 
located  in  Coos  Bay.  an  upcoming 
consultation  on  a  faydropower  facility 
on  the  Umpqua  River,  continued  road 
retirement  and  obliteration  on  Federal 
forest  lands,  and  ongoing  review  of  Elk 
Creek  Dam  and  Savage  Rapids  Dam  on 
the  Rogue  River  and  the  proposed 
Milltown  Hill  Dam  on  the  Umpqua 
River. 

The  Natural  Resource  Conservation 
Service  (NRCS)  assists  agricult\u«  in 
addressing  impacts  to  anadromous  fish. 
The  NRCS  is  currently  engaged  with  the 
NMFS  in  discussions  about  updating 
their  Field  Office  Technical  Guides 


(FOTGs)  to  better  assist  landowners  in 
California  and  Oregon  desiring  to 
implement  voluntary  conservation 
measures  protective  of,  or  benefitting, 
salmonids.  A  subset  of  the  FOTGs  are 
the  guidance  that  local  field  offices 
follow  when  engaging  in  actions  that 
may  affect  anadjromous  fish  or  their 
habitat^ 

3.  Habitat  Conservation  Plans.  NMFS 
and  the  FWS  are  engaged  in  an  ongoing 
effort  to  assist  in  the  development  of 
multiple  species  Habitat  Conservation 
Plans  (HCPs)  for  state  and  privately 
owned  lands  in  both  California  and 
Oregon.  While  section  7  of  the  ESA 
addresses  species  protection  on  Federal 
lands.  Habitat  Conservation  Planning 
under  section  10  of  the  ESA  addresses 
species  protection  on  private  (non- 
Federal)  lands.  HCPs  are  particularly 
important  since  approximately  65 
percent  of  the  habitat  in  the  range  of 
these  ESUs  is  in  non-federal  ownership. 
The  intent  of  the  HCP  process  is  to 
reduce  conflicts  between  listed  species 
and  economic  development  activities, 
and  to  provide  a  framework  that  would 
encourage  "creative  partnerships" 
between  the  public  and  private  sectors 
and  state,  municipal,  and  Federal 
agencies  in  the  interests  of  endangered 
and  threatened  species  and  habitat 
conservation  (NRC.  1995). 

U.  Oregon 's  Coastal  Salmon 
Restoration  InitiativB  (OCSRI). 
Begiimings  of  the  OCSRI.  In  October 
1995,  Oregon's  Governor  John  Kitzhaber 
launched  the  OCSRL  One  of  the 
Governor's  first  steps  was  to  establish  a 
team  approach  for  developing  an  action 
plan  to  restore  the  health  of  coastal 
salmon  and  trout  populations.  The 
following  key  teams  were  formed  early 
in  the  process:  (1)  A  Salmon  Strategy 
Team  in  which  the  directors  of  key  state 
agencies  met  with  the  Governor  on  a 
biweekly  basis;  (2)  an  Outreach  and 
Education  Team  that  was  directed  to 
work  with  key  agency  stak^olders,  ask 
for  their  advice,  and  present  ideas  for 
their  conunent:  (3)  a  Science  Team  to 
work  on  technical  issues;  and  (4)  an 
Agency  Planning  &  Implementation 
Team  to  coordinate  many  aspects  of  the 
development  of  the  conservation  plan. 
Senior  NMFS  staff  members 
participated  as  members  of  the  Salmon 
Strategy  Team,  the  Science  Team,  and 
the  Agency  Planning  &  Implementation 
Team. 

This  effort  focussed  each  of  the  major 
state  agencies  on  developing  a  plan, 
removing  institutional  barriers,  cmd 
working  through  difficult  issues  with 
their  state  and  Federal  colleagues, 
stakeholders,  and  the  public. 
Meanwhile,  the  science  team  was 


working  on  the  biological 
underpinnings  of  the  OCSRI. 

Essential  Tenets  of  the  OCSRI 

1.  The  plan  comprehensively 
addresses  all  factors  for  decline  of  the 
coho  salmon,  most  notably,  those  factors 
relating  to  harvest,  habitat,  and  hatchery 
activities. 

2.  Under  this  plan,  all  State  agencies 
whose  activities  affect  salmon  are  held 
accoimtable  for  coordinating  their 
programs  in  a  manner  that  conserves 
and  restores  the  species  and  their 
habitat.  This  is  essential  because  coastal 
salmon  have  been  affected  by  the 
actions  of  many  different  state  agencies. 

3.  The  Plan  includes  a  framework  for 
prioritizing  conservation  and  restoration 
efforts.  Draft  coho  salmon  "core  areas" 
are  identified  in  order  to  focus  measures 
on  retaining  current  salmon  strongholds 
while  rebuilding  other  areas. 

4.  The  Plan  includes  a  comprehensive 
monitoring  plan  that  coordinates 
Federal,  state,  and  local  efforts  to 
improve  our  understanding  of 
freshwater  and  marine  conditions, 
determine  populations  trends,  evaluate 
the  effects  of  artificial  propagation,  and 
rate  the  OCSRI's  success  in  restoring  the 
salmon. 

5.  The  Plan  recognizes  that  actions  to 
conserve  and  restore  salmon  must  be 
worked  out  by  communities  and 
landowners— those  who  possess  local 
knowledge  of  problems  and  who  have  a 
genuine  stake  in  the  outcome. 
Watershed  councils,  soil  and  water 
conservation  districts,  and  other 
grassroots  efforts  are  the  vehicles  for 
getting  this  work  done. 

6.  Tne  Plan  is  based  upon  the 
principles  of  adaptive  management 
Through  this  process,  there  is  an 
explicit  mechanism  for  learning  from 
experience,  evaluating  alternative 
approaches,  and  making^needed 
changes  in  the  programs  and  measures. 

7.  The  Plan  includes  an  Independent 
Multidisciplinary  Science  Team  (IMST). 
The  IMST's  purpote  is  to  provide  an 
independent  audit  of  the  OCSRI's 
strei^gths  and  weaknesses.  They  will  aid 
the  adaptive  management  process  by 
compiling  new  information  into  a  yearly 
review  of  goals,  objectives,  and 
strategies,  and  by  recommending 
changes. 

8.  The  Plan  requires  that  a  yearly 
report  be  made  to  the  Governor,  the 
legislature,  and  the  public.  This  will 
help  the  agencies  make  the  adjustments 
described  for  the  adaptive  management 
process  (above). 

Development  of  the  CXSRI 

The  state  distributed  a  draft  OCSRI  to 
interested  parties  in  August  1996. 


Shortly  thereafter,  county 
commissioners  sponsored  a  series  of 
public  information  meetings  to  involve 
key  groups  and  interested  individuals  in 
the  following  locations:  Astoria, 
Tillamook,  Newport,  Coos  Bay,  Grants 
Pass,  Gold  Beach.  Roseburg,  and 
Portland.  The  Governor's  staff  presented 
the  draft  OCSRI  and  explained  the 
opportunities  for  public  conunent.  More 
than  550  people  attended  these  public 
meetings.  The  August  1996  OCSRI  draft 
was  critically  reviewed  and  over  600 
pages  of  comments,  suggestions,  and 
questions  on  the  draft  Plan  were 
received.  Those  comments  were  used  by 
Oregon  to  revise  the  Plan. 

In  September  1996,  NMFS  published 
and  distributed  Coastal  Salmon 
Conservation:  Working  Guidance  For 
Comprehensive  Salmon  Restoration 
Initiatives  On  the  Pacific  Coast  (NMFS. 
1996d).  The  intent  of  the  document  was 
to  help  guide  restoration  initiatives  such 
as  the  OCSRI.  The  OCSRI  was  revised 
and  supplemented  in  many  areas  in 
response  to  that  guidance.  In  early 
November  1996.  William  Stelle.  Jr.. 
NMFS'  Northwest  Regional 
Administrator,  sent  Governor  Kitzhaber 
a  package  of  substantive  comments  on 
the  August  OCSRI  draft. 

A  second  draft  of  the  OCSRI  was 
issued  on  February  24,  1997.  Although 
time  was  short.  Legislators,  constituents, 
and  NMFS  techniral  staff  reviewed  this 
draft  and  provided  additional 
suggestions  for  improving  the  Plan. 
Many  of  these  were  incorporated  into 
the  final  document.  As  part  of  the 
Oregon  Legislature's  consideration  of 
the  OCSRI,  several  more  public  hearings 
were  held  and  testimony  was  taken.  In 
March  1997,  NMFS  received  the  final 
OCSRI  for  consideration  in  this  coho 
salmon  listing  decision. 

AddresBuag  Coho  Salmon  Factors  fur 
Decline 

The  protective  measures  contained  in 
the  OCSRI  represent  commitments  by 
various  state  agencies  (and  their 
stakeholders),  watershed  councils,  the 
forest  industry,  and  the  Federal 
government  to  address  coho  salmon 
"factors  for  decline."  Factors  Ua  decline 
identified  in  the  OCSRI  include:  Loss/ 
degradation  of  riparian  areas,  changes  in 
chaimel  morphology,  changes  in  stream 
substrate,  loss  of  instream  roughness 
(structure),  fish  passage  impediments, 
loss  of  estuarine  rearing  habitat,  loss  of 
wetlands,  water  quality  degradation/ 
sedimentation,  changes  in  flow, 
elimination  of  habitat,  harvest  impacts 
on  spa%vner  escapement,  iUegal  salmon 
catch,  salmon  bycatch,  low  ocean 
productivity,  loss  of  genetic  adaptation 
through  interbreeding  with  genetically 


dissimilar  hatchery  fish,  competition 
with  hatchery  fish,  predation  by 
pinnipeds  and  sea  birds,  and  interaction 
with  exotic  fishes.  The  OCSRI 
incorporates  measures  presented  by 
state  agencies  and  their  stakeholders  as 
well  as  Federal  agencies  to  address 
these  factors  for  decline. 

OCSRI  Habitat  Measure* 

The  OCSRI  organized  its  habitat 
measures  by  the  17  habitat-related 
factors  for  decline  listed  above.  This 
organization  enables  an  evaluation  of 
the  extent  to  which  the  OSCRI's 
measures  influence  or  reverse  each  of 
the  factors  for  decline.  Typically,  more 
than  one  management  sector  (forestry, 
agriculture,  urban,  etc.)  contributed  to 
each  of  the  factors  for  decline.  For 
example,  forestry  and  agricultiual 
measures  both  address  several  factors 
for  decline,  including  loss  of  riparian 
areas,  channel  morphology,  substrate 
changes,  instream  roughness,  water 
quality  and  sedimentation  (NMFS. 
1997b). 

On  state  lands,  the  Oregon 
Department  of  Forestry  is  preparing  a 
Northwest  Oregon  State  Forest 
Management  Plan.  The  State  of  Oregon 
has  indicated  interest  in  working  with 
NMFS  and  FWS  on  a  multiple-species 
HCP  for  approximately  600,000  acres  in 
the  Clatsop,  Tillamook,  and  possibly 
Elliott  State  Forests.  These  HCPs  would 
contain  aquatic  conservation  strategies 
that  meet  the  standards  of  section  10  of 
the  ESA.  Additional  HCPs  with  private 
landowners  may  increase  the  total 
acreage  managed  under  protective  HCPs 
within  this  timeframe. 

On  private  forested  lands,  the  State  of 
Oregon  developed  new  forest  practices 
regulations  (effective  July  1995)  that 
represent  an  improvement  over  past 
forest  practices.  The  OCSRI  also 
provides  some  additional  voluntary 
measures  on  the  part  of  industrial  forest 
landowners  and  small  woodland  owners 
that  focus  on  OCSRI  cote  areas, 
including  increased  conifer  retention  in 
riparian  management  areas  and  in-unit 
leave  tree  placement  for  some  fish  and 
non-fish  bearing  streams.  Another 
voluntary  measure  with  significant 
promise  is  a  road  erosion  and  risk 
reduction  measure  that  could  reduce 
road-related  sediment  inputs,  road 
related  mass  failures,  and  culvert 
problems. 

On  agricultural  lands,  the  State  of 
Or^on  addresses  coho  salmon  habitat 
protection  and  restoration  through  the 
1993  Senate  Bill  (SB)  1010  (ORS 
568.900-933)  and  its  extension,  the 
Healthy  Streams  Partnership  (HSP).  The 
purpose  of  SBIOIO  is  to  meet  Ae 
requirements  of  the  Federal  CWA  on 
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agricultural  lands.  Complete  and 
successful  implementation  of  the  CWA, 
and  the  State's  water  quality  programs, 
could  substantially  benefit  coho  salmon. 

The  OCSRI's  greatest  contribution  is 
that  it  provides  a  comprehensive 
framework  for  integrating  habitat 
protection  and  restoration  efforts  by  all 
entities,  public  and  private.  An 
important  innovation  is  the  emphasis 
upon  volimtary  citizen  action,  utilizing 
the  industry  and  resource  management 
expertise  of  local  private  property 
owners.  Critical  components  of  the 
OCSRI  that  should  contribute  to  habitat 
restoration  include  watershed  coimcil 
programs,  monitoring,  and  adaptive 
management  described  below. 

OCS91  Harvest  Measures 

Overfishing  has  greatly  depleted  the 
coastal  coho  salmon;  it  is  a  primary 
factor  for  the  species'  decline.  Harvest 
rates  on  coho  salmon  have  at  times 
exceeded  80  percent,  but  have  recently 
been  reduced  to  an  average  of  less  than 
15  percent.  Ocean  harvest  of  coho 
salmon  stocks  is  managed  by  NMFS  in 
conjunction  with  the  Pacific  Fishery 
Management  Council,  the  states,  and 
certain  tribes.  Coho  salmon  ocean 
harvest  is  managed  by  setting 
escapement  goals  for  OCN  coho  salmon. 
Ehie  to  concerns  over  declining 
population  status,  directed  harvest  of 
coho  salmon  has  been  eliminated  since 
1994. 

The  OCSRI  establishes  a 
comprehensive,  weak-stock 
management  framework  for  ensiuing 
that  fishing-related  mortalities  remain  at 
low  levels.  The  harvest  levels  may 
increase  in  the  future,  but  only 
moderately,  and  only  based  on  (1) 
substantiated  increases  in  coho  salmon 
escapement  beyond  targeted  levels,  and 
(2)  greater  marine  survival  that  will 
ensure  continued  growth  of  the  natural 
spawning  populations. 

More  specifically,  the  OCSRI 
establishes  new,  disaggregated 
escapement  objectives  for  four 
component  stocks  of  the  existing  OCN 
coho  salmon  stock.  Harvest  rates  on 
each  of  these  four  stock  components 
will  be  allowed  to  increase  from  current 
levels  of  10-13  percent  (to  a  maximiun 
of  35  percent)  only  if  significant 
increases  are  attained  in  escapement 
and  productivity.  In  mixed-stock  areas, 
such  as  most  ocean  waters,  harvest  rates 
will  be  limited  by  the  weakest  stock 
component.  Within  any  given  stock 
component,  terminal  and  in-river 
harvest  will  be  regulated  to  achieve 
escapement  limits  for  that  component. 
In  addition,  if  any  individual  basin  has 
a  severe  conservation  problem,  harvest 


within  that  basin  and  in  mixed-stock 
areas  may  be  further  restricted. 

In  the  near  term,  Oregon  proposes  to 
limit  ocean  coho  salmon  harvest 
impacts  (mosdy  incidental  to  the  ' 
harvest  of  chinook  salmon)  to  low 
levels.  As  populations  achieve 
abundance  and  productivity  targets, 
fisheries  may  be  established  to  target 
marked,  unlisted  hatchery  coho  salmon. 
Ultimately,  after  high  escapement  levels 
have  been  achieved  and  evaluated, 
specific  fisheries  may  be  allowed  that 
take  some  unmarked,  naturally- 
produced  coho  salmon  from  healthy 
populations,  as  other  weaker 
populations  continue  to  recover.  Any 
downturn  in  either  the  marine  siuvival 
or  escapement  targets  will  result  in 
further  restrictions. 

As  described  in  OCSRI's  monitoring 
program,  harvest  impacts  will  be 
regulated  through  established,  public 
forums  that  evaluate  the  most  recent 
data  on  natural  escap>ements,  population 
abiuidance,  direct  and  indirect  fishing 
mortalities,  and  measurements  of  wild 
and  hatchery  fish  siuvival  rates  in  ocean 
waters. 

OCSAI  Hatchery  Measures 

Hatchery  production  of  coho  salmon 
has  been  identified  as  a  factor  in  the 
decline  of  natural  coho  salmon 
populations.  Past  increases  in  hatchery 
programs  to  enhance  sport  and 
conunercial  fisheries  are  now  believed 
to  have  adversely  affected  natural 
populations:  Hatchery  fish  competed 
with  wild  coho  salmon  for  limited  food 
and  habitat;  stray  hatchery  adults 
spawned,  often  in  excessive  numbers, 
with  wild  fish,  Likely  reducing  the 
fitness  and  productivity  of  the  wild 
populations.  This  problem  of  genetic 
introgression  was,  at  times, 
compounded  by  the  use  of  non-locid 
hatchery  broodstocks. 

Under  the  OCSRI.  coho  salmon  smolt 
releases  that  numbered  6.4  million  in 
1990  (and  were  subsequently  reduced  to 
3.5  million  in  1996)  will  be  reduced  64 
percent  by  1998,  thus  decreasing 
adverse  competitive  interactions. 
Hatchery  releases  will  be  further 
reduced  or  modified,  if  necessary,  to 
keep  adult  stray  rates  to  less  than  10 
percent,  thus  minimizing  the  effects  of 
genetic  introgression.  As  deemed 
appropriate  to  meet  wild  fish 
management  needs,  hatchery 
broodstocks  will  receive  infusion  of 
wild  fish  to  minimize  genetic 
divergence  of  the  populations. 

Or^on  has  already  begim  marking  all 
hatchery  coho  salmon  to  differentiate 
them  bt>m  natiually-produced  fish.  This 
will  allow  more  accurate  assessment  of 
stray  rates  and  allow  for  any  future 


selective  fisheries  on  hatchery  coho 
salmon  when  conditions  permit. 
Artificial  propagation  may  be  used  to 
boost  natural  coho  salmon  populations 
or  reintroduce  coho  salmon  into  vacant 
habitats,  but  only  after  specific 
management  plans  are  developed  and 
reviewed. 

Watershed  Councils 

Watershed  councils  are  voluntary 
groups  established  to  improve  the 
condition  of  the  state's  watersheds. 
Oregon  laid  the  foimdation  for  its 
statewide  local  watershed  council 
program  in  1993.  That  year,  House  Bill 
2215  set  up  the  program  and  established 
two  pilot  project  areas.  Due  to  the 
success  of  the  program  pilots,  in  1995 
the  legislature  passed  House  Bill  3441. 
This  law  delegates  to  the  Governor's 
Watershed  Enhancement  Board  (GWEB) 
the  responsibility  to  work  with  local 
councils  and  to  coordinate  project 
funding.  The  GWEB  approves  funding 
for  only  those  projects  based  on  sound 
principles  of  watershed  management 
and  encourages  the  use  of  nonstructural 
methods  to  enhance  riparian  areas  and 
associated  uplands.  The  GWEB  uses  the 
expertise  of  state  agencies  according  to 
the  type  of  enhancement  project  in 
development,  and  cooperates  with  the 
Federal  agencies  to  ensure  integrated 
efforts. 

The  premise  of  the  OCSRI  is  that 
factors  for  decline  are,  and  will  continue 
to  be,  identified  in  individual 
watersheds,  and  that  one  of  the  primary 
means  to  address  those  factors  will  be 
action  plans  implemented  on  a  local 
level  involving  watershed  councils,  soil 
and  water  conservation  districts 
(SWCDs),  the  Oregon  State  University 
Cooperative  Extension  Service, 
landowners,  local  governments, 
conservation  groups  and  other 
grassroots  stakeholders.  Since  1993, 
over  60  watershed  Councils  have  been 
formed  in  Oregon.  The  entire  Oregon 
coast  is  now  represented  by  local 
watershed  Councils.  Three  of  these 
watersheds  will  be  used  as  model 
integration  projects  for  the  OCSRI.  Two 
of  these,  the  Applegate  and  the  Coquille 
Councils,  already  have  strong  programs 
that  will  act  as  a  templates  for  other 
Councils  on  the  coast. 

Watershed  Councils  are  ciurently  in 
different  stages  in  their  development  of 
watershed  action  plans.  The  action  plan 
is  a  working  document  that 
characterizes  the  conditions  on  the 
watershed,  identifies  priority  areas 
(based  on  watershed  analysis)  for 
restoration  and  protection,  sets  out 
public  involvement  strategies,  and 
identifies  funding  sources.  CurrenUy, 
Councils  in  the  Rogue  and  South  Coast 


watersheds  are  participating  in  an  effort 
to  develop  a  guidance  document  that 
will  address  the  decline  of  salmon  in 
those  basins.  A  key  to  this  process  is 
identification  of  current  conditions  and 
trends  and  developing  an  understanding 
of  their  causes.  The  guidance  dociunent, 
once  fully  developed,  will  allow  the 
watershed  Councils  to  update  their 
action  plans  and  assessments. 

Coimcils  generally  request 
participation  bom  local,  state.  Federal, 
and  private  resource  professionals  to 
participate  in  a  Technical  Advisory 
Committee  (TAG).  A  TAG  is  a  voluntary, 
scientific,  interdisciplinary,  nonpolitical 
group  whose  piupose  is  to  provide 
advice  and  guidance  on  technical 
issues.  A  TAG  advises  Councils  on  how 
to  complete  a  watershed  assessment, 
develop  strategic  plans,  set  priorities, 
and  design  and  implement  projects  and 
monitoring  programs. 

Since  1994,  coastal  watershed  Council 
TACs  have  helped  review,  design,  and 
implement  over  250  projects  (including 
one  riparian  restoration  project  that 
involved  over  200  private  land  owners). 
TACs  have  also  been  heavily  involved 
in  developing  1 1  watershed  assessments 
and  action  plans  for  watershed 
Councils.  The  process  is  continuing. 
TACs  are  being  created  for  new 
Councils,  helping  OCSRI,  updating 
watershed  Council  action  plans  and 
assessments,  developing  new  watershed 
Council  action  plans  and  assessments, 
and  continuing  to  develop,  design,  and 
implement  on-the-groimd  projects. 

The  futxue  success  of  watershed 
Councils  depends  on  many  factors — 
including  strong  TACs.  State  agencies 
have  made  providing  scientific  and 
technical  support  for  watershed 
Councils  a  priority.  Under  the  OCSRI, 
state  agencies  and  the  Governor  have 
requested  new  budget  packages  that  will 
enable  agencies  to  better  meet  the 
increased  Council  demands  by  adding 
field  staff  and  increasing 
communication. 

Monitoring  Results  and  Adaptive 
Management 

The  OCSRI  describes  a 
comprehensive,  aggressive,  and 
coordinated  monitoring  program.  Fiill 
implementation  of  the  monitoring 
program  is  a  crucial  tool  for  adaptive 
management  and  the  success  of  the 
OSCRI.  State  and  Federal  agencies  and 
other  groups  have  made  major 
commitments  to  developing  and 
supporting  this  effort  The  objectives  of 
the  monitoring  program  are  to  develop 
accurate  information  on  the  status  of 
salmon  populations  and  their  habitats, 
detect  trends  in  abundance,  determine 
the  effectiveness  of  measures  designed 


to  improve  conditions  for  salmon,  and 
provide  the  analysis  needed  to  help 
develop  adaptive  management  strategies 
for  agencies,  private  landowners, 
watershed  Councils,  and  individuals. 
More  specifically,  monitoring  and 
reporting  at  the  regional,  basin,  or 
subbasin  scale  will  include:  (1)  Stream 
biotic  condition  and  ambient  water 
quality  assessments,  (2)  juvenile  salmon 
abundance  surveys,  (3)  stream  channel 
and  habitat  assessments,  (4)  spawner 
abundance  surveys,  (5)  genetic  and  life 
history  monitoring,  (6)  fish  propagation 
monitoring,  (7)  harvest  monitoring,  (8) 
"core  area"  and  "index  area" 
population  and  habitat  monitoring,  (9) 
ocean  condition  monitoring,  (10) 
estuary  and  riverine  weUand  population 
and  habitat  monitoring,  (11)  Oregon 
Forest  Practices  and  Northwest  Forest 
Plan  conservation  strategy  monitoring, 
and  (12)  cumulative  effects/watershed 
assessment  for  mixed  ownership. 

For  more  localized  decision  making, 
the  key  monitoring  and  assessment  data 
will  be  provided  on  an  ongoing  basis  to 
agency  managers,  watershed  Councils 
and  initiative  groups,  and  other 
interested  participants.  Regional 
interagency  groups  have  been  organized 
around  state  agency  administrative 
boundaries.  Participants  in  the  regional 
groups  are  lead  agency  decision-makers 
for  field  operational  programs.  Relevant 
watershed  assessment  efforts  and  data 
will  be  routinely  reported  to  this  group 
for  coordination  and  application 
purposes.  The  participants  of  this  group 
are  expected  to  coordinate  with  the 
watershed  Coimcils  and  SWCDs  to 
ensure  they  all  receive  the  same 
information  in  a  timely  manner. 

Watershed  Councils,  SWCDs,  and 
other  partners  will  report  the  results  of 
their  watershed  assessment  efforts  to  the 
Monitoring  Program  coordinator  as  each 
module  is  completed.  These  results  will 
also  be  given  to  the  involved  state  and 
Federal  agencies  to  support  their  day-to- 
day decision  making. 

The  interagency  monitoring  group 
will  convene  an  annual  monitoring 
conference  at  which  agencies  and  other 
partners  will  be  required  to  present  the 
results  of  their  monitoring  efforts.  This 
conference  will  be  used  to  adjust 
monitoring  efforts  and  protocols  and 
describe  the  habitat  and  population 
trends.  Annual  progress  of  the  OCSRI 
will  be  assessed  by  comparing  these 
monitoring  results  and  trends  with  the 
OCSRI's  published  biological  objectives. 
The  report  (and  results  of  the 
conference)  will  be  sent  to  the  IMST 
established  by  the  Or^on  Legislature 
(SB  924-B)  for  its  use  in  auditing  the 
program. 


A  bipartisan  Joint  Legislative 
Committee  on  Salmon  and  Stream 
Enhancement  will  receive  reports  from 
the  IMST  including  recommendations 
for  changes  to  the  OCSRI.  On  the  basis 
of  these  reports,  and  reports  of  Oregon's 
Salmon  Restoration  and  Production 
Task  Force,  the  Committee  may 
recommend  changes  to  the  OSCRI.  The 
annual  Governor's  report  on  the  "State 
of  the  Salmon"  will  cdso  include 
discussion  and  recommendations  based 
upon  the  monitoring  results.  This  report 
will  describe  how  the  monitoring  results 
vtrill  be  used  to  adjust  the  OSCRI's  best 
management  practices  (BMPs)  and 
program  measures. 

Funding  for  the  OCSRI 

The  Natural  Resource  Investment 
Budget  (authorized  by  the  69th  Oregon 
Legislative  Assembly  [House  Bill  5042 
and  5044]  for  the  bienniiun  beginning 
July  1, 1997)  provides  $20  million  in 
new  grant  funding  to  support  watershed 
Council  coordinators  and  other  local 
organizations.  The  existing  Governor's 
Watershed  Enhancement  Board  will 
administer  the  grant  program.  The 
budget  also  provides  approximately  $10 
million  to  add  new  technical  staff  to  the 
Department  of  Agriculture  (19 
positions),  the  Department  of 
Environmental  Quality  (19  positions), 
the  Department  of  Fish  and  Wildlife  (14 
positions),  the  Department  of  Forestry  (6 
positions),  the  Water  Resources 
Department  (4  positions),  and  the 
Department  of  Land  Conservation  and 
Development  (1  position).  In  addition. 
Oregon  State  Police  reprogrammed  13 
officers  for  public  education  and 
enforcement  of  the  OCSRL 

Memorandum  of  Agreement  (MOA) 
between  NMFS  and  Governor  of  Oregon 

NMFS  welcomed  adoption  of  the 
OCSRI  by  Oregon  and  believed  it  would 
provide  significant  protections  for 
Oregon  Coast  ESU  in  a  number  of  areas. 
In  particular,  the  harvest  and  hatchery 
measures  will  continue  to  contribute  to 
improved  spawning  escapement  and  the 
near-term  population  stability  of  the 
ESU.  NMFS  was  concerned,  however, 
that  the  habitat  measures  contained  in 
the  OCSRI  will  not  secure  adequate  high 
quality  habitat  over  the  long  term  to 
ensure  coho  survival  under  a  range  of 
environmental  conditions.  To  address 
this  concem,~NMFS  entered  into  a  MOA 
in  April  1997  with  the  Governor  of 
Oregon  (MOA  1997).  Under  the  MOA. 
NKflPS  will  provide  the  state  of  Oregon 
guidance  on  those  specific  measures  it 
considers  adquate  and  necessary  for 
habitat  protection.  If  these  or  equivalent 
measures  are  not  adopted  by  Oregon 
within  2  years,  NMFS  will  promptly 
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change  the  ESA  status  of  this  ESU  to  the 
extent  warranted.  The  MOA  further 
commits  the  parties  to  full 
implementation  of  all  elements  of  the 
OCSRI,  including  harvest  and  hatchery 
measures  and  provisions  for  monitoring 
and  scientific  review. 

m.  California  Efforts.  In  1995,  the 
California  Resources  Agency  initiated 
its  Coastal  Salmon  Initiative  (CSI).  a 
conununity-oriented  planning  effort 
designed  to  produce  a  conservation 
program  based  on  voluntary  measures 
and  incentives  to  protect  fish  and 
wildlife  habitat  in  a  maimer  that  would 
protect  the  economic  interests  of 
communities  within  the  range  of  coho 
salmon.  The  CSI  planning  process 
progressed  slowly  and  was  suspended 
in  late  1996,  before  a  comprehensive 
state  conservation  plan  for  coho  salmon 
in  California  was  developed. 

Recently,  however,  the  State  of 
California  has  proposed  instead  to 
develop  and  implement  a  state 
conservation  plan  known  as  the 
California  Watersheds  Protection 
Program  based  on  the  State's  Natural 
Communities  Conservation  Planning 
(NCCP)  Act.  This  conservation  program 
is  intended  to  provide  for  the  long-term 
protection  and  conservation  of  coho 
salmon  and  other  anadromous 
salmonids  on  non-Federal  lands  in 
California's  coastal  watersheds,  as  well 
as  a  means  for  incidental  take 
authorization  for  activities  on  non- 
Federal  lands.  As  part  of  this 
conservation  effort,  the  State  would 
convene  a  Scientific  Review  Panel  to 
develop  conservation  guidelines  for  the 
implementation  of  the  Watershed 
Protection  Program.  These  guidelines 
would  include  conservation  strategies 
and  monitoring  protocols  necessary  to 
protect  salmonid  habitat  in  coastal 
watersheds.  The  State  would 
subsequently  adopt  these  conservation 
guidelines  under  the  California  Fish  and 
Game  Code  and  then  begin  the 
development  of  individual  watershed 
protection  plans. 

The  Governor  of  California  has 
proposed  a  $3.8  million  Watershed 
Initiative  to  assist  in  the  development 
and  implementation  of  the  California 
Watersheds  Protection  Program.  The 
Governor's  Budget  specifically 
proposes:  (1)  $1.5  million  for  CDFG  to 
participate  on  inter-agency  watershed 
management  team,  lead  yrildlife 
standard  teams,  provide  guidance  and 
technical  assistance  to  community- 
based  watershed  groups,  and  make 
grants  for  habitat  restoration,  (2)  Sl.O 
million  for  the  state  Water  Resources 
Control  Board  and  Regional  Boards,  for 
watershed  coordinators  who  will 
facilitate  prioritization  of  regulatory 


functions  on  a  watershed  basis,  integrate 
resources  in  priority  watersheds,  and 
maximize  community  involvement  in 
the  development  and  implementation  of 
water  quality  control  plans,  (3)  $900,000 
for  the  Department  of  Conservation  for 
inter-agency  watershed  management 
teams  and  for  grants  to  Resource 
Conservation  Districts,  and  (4)  $400,000 
for  the  Department  of  Forestry  and  Fire 
Protection  to  lead  inter-agency 
watershed  teams,  conduct  watershed 
assessments,  and  provide  geographic 
information  data  base  support. 

In  California,  the  Range  Management 
Advisory  Committee  has  developed  a 
Rangeland  Water  Quality  Management 
Plan  for  inclusion  in  the  State's 
Nonpoint  Source  Management  Plan.  Its 
purpose  is  to  maintain  and  improve  the 
quality  and  associated  beneficial  uses  of 
surface  water  as  it  passes  through  and 
out  of  rangeland  resources  in  the  State. 
The  programmatic  emphasis  is  on  a 
voluntary,  cooperative  approach  to 
water  quality  management.  This 
includes  appropriate  technical 
assistance,  planning  mechanisms, 
program  incentives,  and  regulatory 
authorities.  This  Plan  has  been 
favorably  received  by  the  State  Water 
Resources  Control  Board,  EPA,  and  the 
BOF. 

The  state  agencies  identified  in  the 
Governor's  Watershed  Initiative  have 
developed  budget  plans,  but  the 
likelihood  of  funding  and 
implementation  are  unknown  at  this 
time.  Implementation  of  the  Watershed 
Initiative  will  depend  on  the  State 
Legislature's  approval  of  the  budget 
request.  Specific  deficiencies  of  the 
Watershed  Initiative  are  that  no  funding 
past  the  current  fiscal  cycle  is  proposed, 
and  landowner  participation  in  the 
program  is  voluntary.  NMFS  believes 
that  stakeholder-based  solutions  at  the 
watershed  level  are  essential  to 
recovering  coho  salmon  but  that 
adequate  long-term  funding  and  full 
participation  by  all  stakeholder  groups 
will  be  necessary  for  the  state's  program 
to  succeed. 

Local  and  private  efforts  are  also 
imderway  in  California.  At  least  eight 
industrial  timber  landowners  are  in  the 
process  of  developing  HCPs  that  cover 
approximately  1.2  million  acres  of 
privately  owned  land  in  Del  Norte, 
Hiunboldt,  Siskiyou,  Trinity,  and 
Mendocino  counties.  This  acreage 
includes  ownership  in  the  river  basins: 
Smith  River,  Klamath  River,  Redwood 
Creek,  Little  River,  Mad  River.  Eel  River, 
and  several  smaller  coastal  streams. 
NMFS  anticipates  these  landowners  will 
be  submitting  applications  for  ESA 
section  10  incidental  take  permits 
within  the  next  6-12  months.  These 


efforts  are  critical  to  the  conservation  of 
coho  salmon  in  the  Southern  Oregon/ 
Northern  California  Coast  ESU  because 
nearly  50  percent  of  the  land  is  privately 
owned. 

Long-term  sustained  gravel  mining 
plans  have  been,  or  are  being,  developed 
by  three  northern  California  counties 
(Del  Norte,  Humboldt,  and  Mendocino) 
which  comprise  a  substantial  portion  of 
the  Southern  Oregon/Northern 
California  Coast  ESU's  range  in 
California.  The  approach  that  is  being 
used  is  to  evaluate  the  impacts  of  all 
gravel  extraction  projects  within  a 
watershed  as  part  of  a  long-term  gravel 
mining  plan,  and  then  obtain  a  Letter  of 
Permission  (LOP)  from  the  COE  to 
approve  graveling  mining  projects  at  the 
county  level.  The  LOPs  would  be  issued 
for  a  period  of  3  years  and  would 
require  annual  monitoring  reports  on 
gravel  recruitment,  river 
geomorphology,  and  fisheries. 
Humboldt  County  currently  has  an  LOP 
in-place  and  Del  Norte  and  Mendocino 
Counties  are  in  the  process  of  obtaining 
their  LOPs.  NMFS  will  be  working  with 
the  counties  and  the  COE  to  ensure  that 
any  LOPs  issued  for  gravel  mining  are 
protective  of  coho  salmon. 

Timber,  farming,  and  fishing  interests 
formed  the  Fish,  Forests,  and  Farms 
Community  (FFFC)  organization  in 
California  in  an  effort  to  address  land 
management  and  fisheries  issues  related 
to  salmon  and  steelhead  listings  in 
California.  The  FFFC  has  focused  its 
efforts  in:  (1)  Promoting  research 
projects  to  improve  the  scientific 
knowledge  regarding  salmonid  life 
histories  and  habitat  requirements  in 
coastal  watersheds,  and  (2)  developing 
standardized  protocols  tor  biological 
and  physical  assessment  and  monitoring 
of  anadromous  fish  habitat  and 
populations  in  coastal  watersheds.  The 
FFFC  has  made  important  progress  to 
date,  and  it  should  be  recognized  for  its 
efforts  to  bring  together  multiple  and 
diverse  interests.  More  importantly, 
FFFC  is  attempting  to  fill  a  void  for 
standardizing  data  collection  and  to 
quantify  technical  processes  that  should 
eventually  lead  to  a  better  scientific 
understanding  of  coho  salmon. 

In  1996,  the  California  Forestry 
Association  established  the  Forest 
Science  Project  (FSP)  at  Humboldt  State 
University.  The  purpose  of  the  industry- 
sponsored  FSP  is  to  acquire,  compile, 
and  disseminate  baseline  biological  and 
habitat  information  being  developed  by 
private  timber  companies  operating 
within  the  California  portion  of  the 
Southern  Oregon/Northern  California 
Coast  ESU.  The  timber  industry  expects 
to  continue  this  on-going  effort  to 
compile  and  synthesize  biological. 


habitat,  and  other  types  of  data,  and  has 
expressed  interest  in  developing  a 
process  with  NMFS  that  would  assure 
that  such  data  are  available  for  futiu« 
decision  making. 

Local  habitat  restoration  and  planning 
efforts  are  also  currently  ongoing  in 
several  watersheds  that  should 
contribute  to  the  conservation  of  coho 
salmon  in  the  Southern  Oregon/ 
Northern  California  Coast  ESU.  These 
include  efforts  by  the  Scott  River 
Watershed  Committee  and  French  Creek 
Watershed  Advisory  Group  in  the  Scott 
River  watershed,  the  Shasta  River 
Project  (Shasta  River  watershed),  the 
South  Fork  Trinity  River  (South  Fork 
Trinity  River),  and  the  Mattole 
Restoration  Council  (Mattole  River).  In 
several  counties  within  the  range  of  the 
Southern  Oregon/Northern  California 
Coast  ESU,  there  are  county-based 
Resource  Conservation  Districts  (RCDs) 
that  are  providing  the  focus  for 
agricultiiral  and  local  conservation 
groups  to  use  Federal  grants  to  develop 
and  prioritize  restoration  plans. 

An  extensive  network  of  RCDs  exists 
within  the  range  of  coho  salmon  in  the 
Southern  Oregon/Northern  California 
Coast  ESU.  These  RCDs  represent  an 
important  vehicle  through  which  the 
agricultural  community  can  voluntarily 
address  and  correct  management 
practices  that  impact  coho  salmon  and 
its  habitat,  and  their  potential  is 
significant.  Working  with  individual 
landowners  or  through  organizations 
such  as  the  California  Farm  Bureau, 
these  RCDs  can  assist  landowners  in 
developing  and  implementing  best 
management  practices  that  are 
protective  of  salmonids,  including  coho 
salmon.  NMFS  believes  that  the 
conservation  and  recovery  of  coho 
salmon  in  California  will  require  the 
active  participation  of  the  agricultiue 
community. 

Finding  and  Withdrawal 

Based  on  its  assessment  of  the  best 
available  information.  NMFS  has 
determined  that  the  Southern  Oregon/ 
Northern  California  Coast  and  the 
Oregon  Coast  coho  salmon  ESUs 
constitute  distinct  "species"  imder  the 
ESA.  NMFS  has  further  determined  that 
the  Oregon  Coast  ESU  does  not  warrant 
listing  at  this  time,  and  that  the 
Southern  Oregon/Northern  California 
Coast  ESU  does  warrant  listing  as  a 
threatened  species.  Accordingly,  NMFS 
is  listing  the  Southern  Oregon/Northern 
California  Coast  coho  salmon  ESU  as 
threatened.  NMFS  will  consider  the 
Oregon  Coast  coho  salmon  ESU  to  be  a 
candidate  species  and  will  review  its 
listing  status  in  3  years  (or  earlier  if 
warranted  by  new  information).  NMFS 


will  publish  shortly  in  the  Federal 
Register  protective  regulations, 
pursuant  to  ESA  section  4(d),  which 
will  apply  the  ESA  section  9(a) 
prohibitions  to  the  listed  ESU,  with 
certain  exceptions.  NMFS  does  not 
expect  those  regulations  to  become 
effective  before  July  1, 1997. 

Oregon  Coast  Coho  Salmon  ESU 

Section  4(b)(1)(A)  of  the  ESA  provides 
that  the  Secretary  shall  make  a  listing 
determination  solely  on  the  basis  of  the 
best  scientific  and  conmiercial  data 
available,  after  conducting  a  review  of 
the  species'  status  and  "after  taking  into 
account  those  efforts  *  *  *  being  made 
by  any  state  or  foreign  nation  *  *  *  to 
protect  such  species,  whether  by 
predator  control,  protection  of  habitat 
and  food  supply,  or  other  conservation 
practices,  within  an  area  under  its 
jurisdiction."  NMFS  has  carefully 
considered  the  conclusions  of  the 
scientists  on  NMFS'  Biological  Review 
Team  (BRT)  regarding  the  species'  status 
and  has  taken  into  account  the  OCSRI. 
the  NFP  and  other  actions  that  protect 
coho  in  this  ESU. 

The  scientists  on  the  BRT  generally 
agreed  that  implementation  of  the 
harvest  and  hatchery  measures  of  the 
OCSRI  would  have  a  positive  effect  on 
the  status  of  the  ESU.  Previous  harvest 
rate  reductions  on  Oregon  coastal  coho. 
as  refined  and  continued  in  the  OCSRI. 
will  continue  to  contribute  to  improved 
spawning  escapement  and  near-term 
population  stability  of  the  Oregon  coast 
ESU.  The  BRT  expressed  the  view  that 
these  harvest  and  hatchery  reforms  may 
substantially  reduce  the  short-term  risk 
of  extinction.  The  BRT  was  about  evenly 
split  as  to  whether  the  effects  of  these 
reforms  would  be  substantial  enough  to 
move  the  ESU  out  of  the  "likely  to 
become  endangered"  category.  Some 
members  felt  that,  in  addition  to  the 
extinction  buffer  provided  by  the 
estimated  80,000  naturally  produced 
spawners  in  1996,  the  reforms  would 
promote  higher  escapements  and 
alleviate  genetic  concerns  enough  that 
the  ESU  would  not  be  at  significant  risk 
of  extinction  or  endangeiment  in  the 
foreseeable  future.  Other  members  were 
not  convinced  that  the  hatchery  and 
harvest  reforms  by  themselves  would  be 
sufficient  to  alleviate  risk  due  to 
declining  productivity  and  habitat 
degradation. 

Habitat  degradation  was  one  of  the 
primary  concerns  of  the  BRT  in 
evaluating  long-term  risks  to  this  ESU. 
The  BRT  concluded  that  while  the 
harvest  and  hatchery  improvements 
may  substantially  reduce  the  short-term 
risk  of  extinction,  habitat  protection  and 
restoration  are  key  to  ensuring  the  long- 


term  survival  of  the  ESU,  especially 
under  variable  and  unpredictable  fiiture 
climate  conditions.  There  were  two 
primary  concerns  with  respect  to 
habitat:  First,  that  the  habitat  capacity 
for  coho  salmon  within  the  range  of  the 
ESU  has  significandy  decreased  from 
historical  levels;  and,  second,  that 
preliminary  results  of  the  Nickelson- 
Lawson  model  predicted  that,  during 
poor  ocean  survival  periods,  only  high 
quality  habitat  is  capable  of  sustaining 
coho  populations,  and  subpopulations 
dependent  on  medium  and  low  quality 
habitats  would  be  likely  to  go  extinct 
Both  of  these  concerns  caused  the  BRT 
to  consider  risks  irom  habitat  loss  and 
degradation  to  be  relatively  high  for  this 
ESU. 

The  previous  section  of  this  document 
describes  the  Federal  NFP  and  the 
OCSRI  adopted  by  Oregon  to  protect 
and  restore  Oregon  coastal  coho  salmon 
stocks.  The  NFP,  which  covers  35 
percent  of  the  geographic  range  of  this 
ESU,  will  provide  a  high  level  of 
protection  for  coho  habitat  into  the 
future.  The  OCSRI  also  contains  many 
programs  that  will  improve  habitat 
conditions.  The  forest  practices 
regulations  adopted  by  Oregon  in  1995 
provide  improvements  over  past 
practices,  and  the  measures  regarding 
agricultural  practices  should  result  in 
improvements  in  water  quality.  Overall, 
however,  the  habitat  measures  of  the 
OCSRI  do  not  currentiy  provide  the 
protections  NMFS  considers  essential  to 
creating  and  maintaining  the  high 
quality  habitat  needed  to  sustain  Oregon 
Coast  coho  over  the  long  term  across  a 
range  of  environmental  conditions. 

The  OCSRI  contains  the  tools 
necessary  to  ensure  that  adequate 
habitat  measures  are  ultimately  adopted 
and  implemented:  a  comprehensive 
monitoring  program,  scientific  review, 
and  an  adaptive  management  program. 
Natural  escapement  has  been  increasing 
markedly  in  recent  years  and  reached 
80,000  fish  in  1996.  On  the  basis  of  the 
harvest  and  hatchery  improvements 
together  with  the  habitat  protections  in 
the  NFP  and  given  the  improving  trends 
in  escapement,  the  Oregon  Coast  coho  is 
not  likely  to  become  endangered  in  the 
interval  between  this  decision  and  the 
adoption  of  improved  habitat  measures 
by  the  State  of  Oregon.  Under  the  April 
1997  MOA  between  NMFS  and  the 
Governor  of  Oregon  (MOA,  1997). 
described  in  the  previous  section. 
NMFS  will  propose  to  Oregon 
additional  forest  practices  modifications 
necessary  to  provide  adequate  habitat 
conditions  for  coho.  If  these  or  other 
comparable  protections  are  not  adopted 
%vithin  2  years,  NMFS  will  act  prompUy 
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to  change  the  ESA  status  of  this  ESU  to 
whatever  extent  may  be  warranted. 

Because  the  determination  not  to  list 
the  Oregon  Coast  ESU  relies  heavily  on 
continued  implemeDtation  of  the  OCSRl 
(in  accordance  with  the  MOA), 
including  the  enactment  of  improved 
habitat  protective  measures,  NMFS 
intends  to  review  this  listing 
determination  no  later  than  the 
conclusion  of  3  years  (which  represents 
one  full  life  cycliB  and  3  year  classes  of 
coho  salmon)  or  at  any  time  sooner  if 
substantive  new  information  warrants 
consideration.  During  the  interim. 
NMFS  is  designating  the  Oregon  Coast 
ESU  as  a  candidate  species  under  the 
ESA  and  will  continue  to  monitor  the 
ESU's  status  as  well  as  the  efBcacy  of 
the  OCSRI  and  other  conservation 
measiues. 

Southern  Oregon/Northern  California 
Coast  Coho  Salmon  ESU 

Coho  salmon  populations  are  very 
depressed  in  this  ESU,  currently 
numbering  fewer  than  10,000  naturally- 
produced  adults.  The  threats  to  this  ESU 
are  numerous  and  varied  as  described 
elsewhere  in  this  document  Several 
human-caused  factors,  including  habitat 
degradation,  harvest,  and  artificial 
propagation,  exacerbate  the  adverse 
effects  of  natural  environmental 
variability  brought  about  by  drought, 
floods,  and  poor  ocean  conditions. 
NMFS  has  determined  that  existing 
regulatory  mechanisms  over  the  ESU  as 
a  whole  are  either  inadequate  or  not 
implemented  well  enough  to  conserve 
this  ESU.  While  conservation  efforts  are 
underway  for  some  populations  in  this 
ESU,  particularly  in  the  Oregon  portion 
of  the  ESU,  they  are  not  considered 
sufficient  to  reduce  the  risk  that  the  ESU 
as  a  whole  will  become  endangered  in 
the  foreseeable  futiue.  Accordingly, 
NMFS  concludes  that  this  ESU  warrants 
listing  as  threatened.  NMFS  will  issue 
shortly  protective  regulations  that  will 
apply  the  section  9(a)  prohibitions  to 
this  ESU,  with  certain  exceptions. 

As  described  in  the  BRT  status 
reviews  (Weitkamp  et  al..  1995;  NMFS. 
1997a)  and  the  proposed  listing 
determination  for  west  coast  coho 
salmon  Quly  25. 1995, 60  FR  38011). 
NMFS  defines  the  Southern  Oregon/ 
Northern  California  Coast  coho  salmon 
ESU  to  include  all  natiually  spawned 
populations  of  coho  salmon  (and  their 
progeny)  that  are  part  of  the  biological 
ESU  and  reside  below  long-term, 
naturally  impassible  barrios  in  streams 
between  Punta  Gorda  (CA)  and  Cape 
Blanco  (OR).  NMFS  has  also  evaluated 
the  status  of  seven  hatchery  stocks  of 
coho  salmon  presently  reared  and 
released  within  the  range  of  this  ESU 


(NMFS,  1997a).  Two  of  these  hatchery 
stocks  from  California  are  either  not 
considered  part  of  the  ESU  (Mad  River 
Hatchery)  or  are  of  imcertain 
relationship  to  the  ESU  (Iron  Gate 
Hatchery).  In  contrast,  NMFS  has 
concluded  that  fish  bom  four  California 
hatchery  populations  (Mattole  River,  Eel 
River,  Trinity  Rivw.  and  Rowdy  Creek) 
and  Oregon's  Rogue  River  hatchery 
stock  should  be  included  in  the 
definition  of  this  ESU.  None  of  these 
five  hatchery  stocks  considered  part  of 
this  ESU  are  presently  deemed 
"essential"  for  its  recovery,  hence  these 
hatchery  fish  are  not  being  listed  at  this 
time.  However,  NMFS  has  determined 
that  two  of  the  hatchery  populations 
may  play  an  important  role  in  recovery 
efforts:  Mattole  River,  because  the 
natural  population  is  very  depressed, 
and  the  Trinity  River,  because  there 
appears  to  be  essentially  no  natural 
production  in  the  basin.  It  is  important 
to  note  that  the  determination  that  a 
hatchery  stock  is  not  "essential"  for 
recovery  does  not  preclude  it  from 
playing  a  role  in  recovery.  Any  hatchery 
population  that  is  part  of  the  ESU  is 
available  for  use  in  recovery  if 
conditions  warrant.  In  this  context,  an 
"essential"  hatchery  population  is  one 
that  is  vital  to  fully  incorporate  into 
recovery  efforts  (for  example,  if  the 
associated  natural  population(s)  were 
extinct  or  at  high  r^  of  extinction). 
Under  these  circumstances,  NMFS 
would  consider  taking  the 
administrative  action  of  listing  the 
existing  hatchery  fish. 

NMFS'  "Interim  Policy  on  Artificial 
Propagation  of  Pacific  Salmon  Under 
the  Endangered  Species  Act"  (58  FR 
17573.  April  5. 1993)  provides  guidance 
on  the  treatment  of  hatchery  stocks  in 
the  event  of  a  listing.  Under  this  policy, 
"progeny  of  fish  from  the  listed  species 
that  are  propagated  artificially  are 
considered  part  of  the  listed  species  and 
are  protected  under  the  ESA."  In  the 
case  of  Oregon's  Rogue  River  hatchery 
(Cole  Rivers),  the  protective  regulations 
that  NMFS  will  issue  shordy  will 
exempt  take  of  naturally  spawned  listed 
fish  for  use  as  broodstock  as  part  of  an 
overall  conservation  program. 
According  to  the  interim  policy,  the 
progeny  of  these  hatchery-wild  crosses 
would  also  be  listed.  Nh^S  has 
determined  in  this  case,  however,  not  to 
consider  hatchery-reared  progeny  of 
intentional  hatchery-wild  crosses  as 
listed.  The  Rogue  River  natural 
population  is  relatively  abundant,  the 
takia  of  naturally  spawned  fish  for 
broodstock  purposes  is  specifically 
limited,  and  the  BRT  concluded  that 
this  hatchery  population  was  not 


essential  for  recovery,  nor  does  it  have 
an  important  role  to  play  in  recovery. 
NMFS  therefore  concludes  that  it  is  not 
inconsistent  with  NMFS'  interim  policy, 
nor  with  the  policy  and  purposes  of  the 
ESA.  to  consider  these  progeny  as  part 
of  the  ESU  but  not  listed. 

Critkal  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable,  critical  habitat  be 
designated  concurrentiy  with  the  listing 
of  a  species.  NMFS  has  completed  its 
analysis  of  the  biological  status  of  the 
Southern  Oregon/Northern  California 
Coast  ESU  but  has  not  completed  the 
analysis  necessary  for  the  designation  of 
critical  habitat.  NMFS  has  decided  to 
proceed  with  the  final  listing 
determination  now  and  to  proceed  with 
the  designation  of  critical  habitat  in  a 
separate  rulemaking.  Section 
4(b)(6)(C)(ii)  provides  that,  where 
critical  habitat  is  not  determinable  at  the 
time  of  final  listing,  NMFS  may  extend 
the  period  for  designating  critical 
habitat  by  not  more  than  1  additional 
year.  Congress  further  stated  in  the  1982 
amendments  to  the  ESA,  "where  the 
biology  relating  to  the  status  of  the 
species  is  clear,  it  should  not  be  denied 
the  protection  of  the  Act  because  of  the 
inability  of  the  Secretary  to  complete 
the  work  necessary  to  designate  critical 
habitat."  (H.  Rep.  No.  567.  97tii  Cong.. 
2d  Sess.  19, 1982).  NMFS  believes  that 
proceeding  with  this  final  listing 
determination,  even  though  critical 
habitat  has  not  been  designated,  is 
appropriate  and  necessary  to  protect 
this  ESU  and  is  consistent  with 
congressional  direction. 

NMFS  further  concludes  that  critical 
habitat  is  not  determinable  at  this  time, 
because  information  sufficient  to 
perform  the  required  analysis  of  the 
impacts  of  the  designation  is  lacking. 
NMFS  has  solicited  information 
necessary  to  designate  critical  habitat  in 
its  im>posed  rule  (60  FR  38011,  )uly  25. 
1995)  and  will  consider  such 
information  in  the  proposed 
designation.  Specifically,  designation 
requires  a  determination  of  those 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the 
species  and  that  may^  require  special 
management  considerations  or 
protection.  It  further  requires  the 
consideration  of  an  economic  analysis 
of  the  impacts  of  the  designatioiL  These 
analyses  have  not  yet  been  completed, 
and.  therefore,  critical  habitat  is  not 
determinable  at  this  time.  NMFS  is 
extending  the  period  for  the  designation 
of  critical  habitat  by  not  more  than  1 
additional  year. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions,  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  and  local  agencies, 
private  organizations,  and  individuals. 

With  respect  to  the  Southern  Oregon/ 
Northern  California  Coast  coho  salmon 
ESU,  several  efforts  are  underway 
(described  previously)  that  may  slow  or 
reverse  the  decline  of  coho  salmon  in 
this  ESU.  The  NMFS  intends  to  move 
rapidly  during  the  next  year  to  work 
with  Federal,  state,  and  tribal  entities  to 
develop  and  implement  a 
comprehensive  strategy  to  halt  the 
decline  and  begin  the  recovery  of  coho 
salmon  populations  within  this  ESU. 
Because  a  substantial  portion  of  land  in 
this  ESU  is  in  private  ownership 
(approximately  46  percent), 
conservation  measures  on  private  lands 
will  be  key  to  protecting  and  recovering 
coho  salmon  in  this  ESU. 

Section  4(d)  of  the  ESA  directs  the 
Secretary  to  implement  regulations  "to 
provide  for  the  conservation  of 
[threatened]  species."  that  may  include 
extending  any  or  all  of  the  prohibitions 
of  section  9  to  threatened  species. 
Section  9(a)(1)(g)  also  prohibits 
violations  of  protective  regulations  for 
threatened  species  implemented  under 
section  4(d).  NMFS  will  issue  shortiy 
protective  regulations  pursuant  to 
section  4(d)  for  the  conservation  of  the 
species. 

For  listed  species,  section  7(a)(2)  of 
the  ESA  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  hahitat.  the  responsible  Federal 
agency  must  enter  into  consultation 
witiiNMFS. 

Examples  of  Federal  actions  most 
likely  to  be  affected  by  listing  this  ESU 
include  COE  section  404  permitting 
activities  under  the  CWA.  COE  section 
10  permitting  activities  under  the  River 
and  Harbors  Act,  FERC  licensing  and 
relicensing  for  non-Federal 
development  and  operation  of 
hydropower.  EPA  implementation  of 
TMDLs  and  303(c)  water  quality 
standards,  and  NRCS  funded  activities. 


These  actions  will  likely  be  subject  to 
ESA  section  7  consultation 
requirements  that  may  result  in 
conditions  designed  to  achieve  the 
intended  piupose  of  the  project  and 
avoid  or  reduce  impacts  to  coho  salmon 
and  its  habitat  within  the  range  of  the 
listed  ESU. 

There  are  likely  to  be  Federal  actions 
ongoing  in  the  range  of  the  Southern 
Oregon/Northern  California  Coast  ESU 
at  the  time  that  this  listing  becomes 
effective.  Therefore,  NMFS  will  review 
all  on-going  actions  that  may  affect  the 
listed  species  with  the  Federal  agencies 
and  will  complete  formal  or  informal 
consultations,  where  requested  or 
necessary,  for  such  actions  as 
appropriate,  pursuant  to  ESA  section 
7(a)(2). 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions  (see  regulations  at 
50  CFR  222.22  through  222.24).  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves 
directed  take  of  listed  species. 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  permits  for 
other  listed  species  (e.g..  Snake  River 
chinook  salmon,  Sacramento  River 
winter-run  chinook  salmon)  for  a 
number  of  activities,  including  trapping 
and  tagging  to  determine  population 
distribution  and  abundance,  and 
collection  of  adult  fish  for  artificial 
propagation  programs.  NMFS  is  aware 
of  several  sampling  efforts  for  coho 
salmon  in  the  Southern  Oregon/ 
Northern  California  Coast  ESU. 
including  efforts  by  Federal  and  state 
fisheries  agencies,  and  private 
landowners.  These  and  other  research 
efforts  could  provide  critical 
information  regarding  coho  salmon    ' 
distribution  and  population  abundance. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  to  authorize  take  of  listed 
species  incidental  to  otherwise  lawful 
activities.  The  types  of  activities 
potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  funding  of 
hatcheries  and  release  of  artificially 
propagated  fish  by  the  state,  state  or 
university  research  not  receiving 
Federal  authorization  or  funding,  the 
implementation  of  state  fishing 
regulations,  and  timber  harvest 
activities  on  non-Federal  lands. 


Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A).  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus.  675  F.  2d 
825  (6th  Cir..  1981).  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  the  environmental 
assessment  requirements  of  NEPA  (48 
FR  4413.  February  6. 1984). 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species.  Therefore,  the 
economic  analysis  requirements  of  the 
Regulatory  Flexibility  Act  are  not 
applicable  to  the  listing  process. 
Similarly,  this  final  rule  is  exempt  from 
review  under  E.0. 12866. 

Refierences 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Garth  Griffin  or 
Craig  Wingert.  NMFS  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports.  Imports.  Marine  mammals. 
Transportation. 

Dated:  April  25. 1997. 

RoUand  A.  ScfamitteB,  ' 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDUFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Aathoritjr:  16  U.S.C  1531  et  seq. 

2.  In  §  227.4,  paragraph  (i)  is  added  to 
read  as  follows: 

S227.4    Enumeration  d ttwMlMMd 


(i)  Southern  Oregon/Northern 
California  Coast  coho  salmon 
[Oncorhynchus  kisutch).  Includes  all 
coho  salmon  naturally  reproduced  in 
streams  between  Cape  Blanco  in  Curry 
County,  OR,  and  Punta  Gorda  in 
Hiunboldt  County.  CA. 

[FR  Doc.  97-11571  Filed  5-5-97;  8:45  am] 
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Vol.  62.  No.  87 
Tuesday,  May  6,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1137 
[DA-97-051 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  ttie  Order 

AGENCY:  Agricultural  Mariteting  Service. 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  pro{>osal  to  suspend 
certain  performance  standards  of  the 
Eastern  Colorado  Federal  milk  order. 
The  suspension  was  requested  by  Mid- 
America  Dairymen.  Inc.,  a  cooperative 
association  that  supplies  milk  for  the 
market's  fluid  needs.  The  suspension 
was  requested  to  prevent  the 
uneconomic  movement  of  milk  that 
otherwise  would  be  required  in  order  to 
maintain  the  pooling  status  of  milk  that 
has  been  historicaUy  associated  with  the 
order. 

DATES:  Coounents  are  due  no  later  than 
June  5, 1997. 

AOORESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
P.O.  Box  96456,  Washington.  DC  2Q09O- 
6456.  Reference  should  be  given  to  the 
title  of  action  and  docket  number. 
FOR  FURTNER  MFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368,  e-mail  address: 

Clifford M__Carman®usda.gov. 

SUPPI^MENTARY  MFORMATION:  The 
Department  is  issuing  this  proposed  rxile 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted. 


this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modincation  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agricultiual  Marketii^  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
siibstantial  niunber  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufocturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  pur{>oses  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  gmdeline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
shoujd  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 


For  the  month  of  March  1997,  the 
milk  of  415  producers  was  pooled  on 
the  Eastern  Colorado  Federal  milk  order. 
Of  these  producers,  308  producers  were 
below  the  326,000-pound  production 
guideline  and  are  considered  small 
businesses.  During  this  same  period, 
there  were  10  handlera  operating  11 
pool  plants  under  the  Eastern  Colorado 
order.  Five  of  these  handlers  would  be 
considered  small  businesses. 

This  rule  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensiue  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  luider  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing.  This  proposed 
suspension  will  not  result  in  any 
adcUtional  regulatory  burden  on 
handlers  in  the  Eastern  Colorado 
marketing  area  since  this  suspension 
has  been  continually  in  effect  since 
1985. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regidatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Proposed  Rule 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colorado  marketing 
area  is  being  considered: 

1.  For  the  months  of  September  1, 
1997,  through  February  28, 1998:  In  the 
second  sentence  of  §  1137.7(b),  the 
words  "plant  which  has  qualified  as  a" 
and  "of  March  through  August":  and 

2.  For  the  months  of  September  1 , 
1997,  through  August  31, 1998:  In  the 
first  sentence  of  §  1137.12(a)(1).  the 
words  "firom  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant"; 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March,  April,  May. 
Jime,  )uly,  and  E)ecember  and  20  percent 
in  other  months  of,  and  the  word 
"distributing". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2971,  South  Building,  P.O.  Box 
96456.  Washington,  DC  20090-6456,  by 


the  30th  day  after  publicatidh  of  this 
notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend 
certain  portions  of  the  pool  plant  and 
producer  definitions  of  the  Eastern 
Colorado  order.  The  proposed 
suspension  would  make  it  easier  for 
handlers  to  qualify  milk  for  pooling 
under  the  order. 

The  proposed  suspension  was 
requested  by  Mid- America  Dairyman, 
Inc.  (Mid- Am),  a  cooperative  association 
that  has  pooled  milk  of  dairy  fanners  on 
the  Eastern  Colorado  order  for  several 
years.  Mid-Am  has  requested  the 
suspension  to  prevent  the  uneconomic 
and  inefficient  movement  of  milk  for  the 
sole  purpose  of  pooling  the  milk  of 
producers  historically  associated  with 
the  Eastern  Colorado  order. 

Mid-Am  requests,  for  the  months  of 
September  1997  through  February  1998, 
that  the  limit  on  the  period  of  automatic 
pool  plant  status  for  a  supply  plant  that 
met  pool  shipping  standards  diuing  the 
previous  September  through  February 
period  be  suspended.  This  provision  has 
been  suspended  annually  for  several 
years.  Mid-Am  also  requests  the 
suspension  of  the  touch-base  and 
diversion  limitation  requirements 
diuing  the  months  of  September  1997 
through  August  1998.  These 
requirements  have  been  suspended 
since  September  1985. 

These  provisions  have  been 
suspended  previously  in  order  to 
maintain  the  pool  status  of  producers 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  Mid-Am  asserts  that  they  have 
made  a  commitment  to  meet  the  fluid 
requirements  of  fluid  distributing  plants 
if  the  suspension  request  is  granted. 
Without  the  suspension  action,  Mid-Am 
contends  that  it  will  be  necessary  to 
ship  milk  from  distant  areas  to  l5enver 
area  bottling  plants.  This  will  displace 
locally  produced  milk  that  would  then 
have  to  be  shipped  from  the  Denver  area 
to  surplus  handling  plants. 

In  addition.  Mid-Am  maintains  that 
ample  supplies  of  locally  produced  milk 
will  be  available  to  meet  fluid  needs 
without  requiring  that  each  producer's 
milk  be  received  at  least  three  times 
each  month  at  a  pool  distributing  plant 
or  by  restricting  the  amount  of  milk  that 
can  be  diverted  to  nonpool  plants. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 


The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Authority:  7  1 1.S.C  601-674. 

Dated:  April  30,  1997. 
Aggie  Thompson, 
Acting  Director,  Dairy  Division. 
(PR  Doc.  97-11745  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Parts 
[Dodiet  No.  96-029-1] 

Animal  Welfare;  Perimeter  Fence 
Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Animal  Welfare  regulations  to 
require  that  a  perimeter  fence  be  placed 
around  the  outdoor  areas  of  sheltered 
housing  facilities  and  outdoor  housing 
facilities  for  marine  manunals  and 
certain  other  regulated  animals. 
Although  it  has  been  our  policy  that 
such  fences  should  be  in  place  aroimd 
sheltered  and  outdom  housing  facilities 
for  such  animals,  there  have  been  no 
provisions  in  the  regulations 
specifically  requiring  their  use.  Adding 
the  perimeter  fence  requirement  to  the 
regulations  for  these  additional 
categories  of  animals  would  serve  to 
protect  the  safety  of  the  animal*  and 
provide  for  their  well  being. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
7, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-029-1.  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please,  state  that  your  comments  refer  to 
Docket  No.  95-029-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  nxHn. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Staff  Veterinarian, 
Animal  Care,  APHIS.  4700  River  Road 
Unit  84.  Riverdale.  MD  20737-1234; 
(301) 734-7833. 


SUPPt-EMENTARY  INFORMATION: 
Background 

The  Animal  Welfare  regulations 
contained  in  9  CFR  chapter  1. 
subchapter  A,  part  3  (referred  to  below 
as  "the  regulations")  provide 
specifications  for  the  humane  handling, 
care,  treatment,  and  transportation,  by 
regulated  entities,  of  animals  covered  by 
the  Animal  Welfare  Act  (7  U.S.C.  2131. 
et  seq.)  (The  Act).  The  regulations  in 
part  3  are  divided  into  six  subparts, 
designated  as  subparts  A  through  F. 
each  of  which  contains  facility  and 
operating  standards,  animal  health  and 
husbandry  standards,  and  transportation 
standards  for  a  specific  category  of 
animals.  These  categories  are:  (A)  cats 
and  dogs,  (B)  guinea  pigs  and  hamsters, 
(C)  rabbits,  (D)  nonhuman  primates,  (E) 
marine  mammals,  and  (F)  animals  other 
than  cats,  dogs,  guinea  pigs,  hamstera. 
rabbits,  nonhuman  primates,  and 
marine  mammals. 

Each  of  these  subparts  contains 
regulations  regarding  outdoor  housing 
facilities,  and  subparts  A  and  D  contain 
regulations  regarding  sheltered  housing 
facilities.  However,  only  subpart  D 
(nonhiunan  primates)  includes  a 
requirement  for  a  perimeter  fence 
surrounding  outdoor  housing  facilities 
and  sheltered  housing  facilities. 
Although  perimeter  fences  are  not 
required  by  the  regulations  for  nnimala 
other  than  nonhuman  primates,  most 
facilities  do  have  perimeter  fences  in 
place.  It  has  been  the  policy  of  the 
Animal  and  Plant  Hedth  Inspection 
Service  (APHIS)  that  perimeter  fences 
shotdd  be  in  place  at  outdoor  and 
sheltered  housing  facilities  for  animal* 
other  than  nonhuman  primates,  but,  as 
noted  above,  only  the  regidations  in 
subpart  D  require  perimeter  fences.  We 
now  believe  that  it  is  necessary  to 
include  perimeter  fence  requirements  in 
subparts  E  and  F  in  order  to  protect  the 
safety  of  marine  mammals  and  certain 
other  animals  and  to  provide  for  their 
well-being.  We  vrill  not  be  amending 
subpart  A  (cats  and  dogs)  or  subpart  C 
(rat^its)  at  this  time  as  most  dogs,  cats, 
and  rabbits  are  currentiy  maintained  in 
enclosed  kennels  or  indoors,  with  the 
exception  of  tethered  dogs.  Tethered 
dogs  are  already  required  to  have  a 
perimetra  fence.  No  amendment  is 
needed  in  subpart  B  (guinea  pigs  and 
hamsters)  because  outdoor  hotising  for 
hamsters  is  prohibited,  and  any  outdoor 
housing  for  guinea  pigs  must  bie 
approved  in  advance  by  APHIS. 

Ilierefore,  we  are  proposing  to  amend 
§§  3.103  and  3.127  to  reqxiire  that  a 
perimeter  fence  be  placed  around  the 
outdoor  areas  of  sheltered  housing 
facilities  and  outdoor  housing  facilities 
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for  marine  mammals  and  animals  other 
than  cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhimian  primates,  and 
marine  mammals.  With  the  exception  of 
the  proposed  8-foot-fence  requirement 
explained  in  the  following  paragraphs, 
the  proposed  requirements  would  serve 
the  same  purpose  as  those  currently 
found  in  §§  3.77  and  3.78  for  nonhuman 
primates. 

For  marine  mammals,  we  propose  that 
the  perimeter  fence  be  high  enough  to 
reasonably  be  expected  to  keep  animals 
and  imauthorized  persons  out  of  the 
containment  area.  If  the  facility  is  a  sea 
pen  facility,  this  would  mean  that  a 
perimeter  fence  high  enough  to 
reasonably  be  expected  to  keep  animals 
and  imauthorized  persons  from  gaining 
access  to  the  sea  pen  bom  the 
surrounding  land  would  be  installed  to 
encompass  the  land  portion  of  the 
facility  (from  one  end  of  sea  pen- 
shoreline  contact,  around  the  land  based 
portion  of  the  facility,  to  the  other  end 
of  sea  pen-shoreline  contact).  The 
perimeter  fence  would  help  prevent 
injury  of  map"*»  mammals  by  other 
nniiTiAU  or  persons  and  would  afford  the 
marine  mammals  protection  bom 
exposure  to  diseases.  We  believe  that  for 
most  marine  mammals,  a  perimeter 
fence  should  be  at  least  6  feet  high  to 
reasonably  be  expected  to  prevent  entry 
of  animals  and  unauthorized  persons, 
and  protect  against  disease  exposure. 
However,  in  the  case  of  polar  bears,  we 
believe  that  the  perimeter  fence  should 
be  at  least  8  feet  high  to  provide  an 
added  measure  of  security  for  the 
protection  of  the  bears  and  the 
protection  of  the  public.  Polar  bears  are 
categorized  as  dangerous  animals  and 
will  likely  attack  if  provoked.  Should 
the  bears  escape  from  captivity,  they 
would  be  subject  to  potentially 
dangerous,  or  lethal,  recap tiu«  and 
control  methods.  It  is  in  the  interest  of 
the  welfare  of  the  animal  to  be 
contained  within  the  facility,  rather 
than  tracked  and  possibly  killed  if  it 
escapes  from  contaiiunent  Therefore, 
we  believe  that  a  perimeter  fence 
measiiring  at  least  8  feet  in  height  would 
act  as  a  secondary  containment  system 
and  would  reduce  the  possibility  that  a 
polar  bear  would  escape  from  the 
containment  area  and  be  harmed  in  its 
recapture  or  control. 

Except  for  potentially  dangerous 
animals,  we  propose  to  require  that  the 
perimeter  fence  for  animals  other  than 
cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhuman  primates,  and 
marine  mammals  be  high  enough  to 
reasonably  be  expected  to  keep  animals 
and  unauthorized  persons  out  of  the 
containment  area.  For  the  purposes  of 
this  regulation,  potentially  dangerous 


animals  include,  but  are  not  limited  to, 
large  felines  (e.g.,  lions,  tigers,  leopards, 
cougars,  bobcats,  etc.),  bears,  wolves, 
elephants,  and  rhinoceros.  This 
provision  would  protect  the  animals 
from  injury  by  other  species  and  would 
prevent  the  animals'  exposure  to 
diseases  carried  by  other  species. 
However,  as  in  the  case  of  polar  bears, 
we  propose  that  for  potentially 
dangerous  animals  covered  by  the 
regulations  in  subpart  F,  the  perimeter 
fence  be  a  minimum  of  8  feet  in  height 
to  provide  an  added  measure  of  security 
for  the  protection  of  the  animals  and  the 
protection  of  the  public.  As  with  polar 
bears,  it  is  in  the  interest  of  the  welfare 
of  the  animal  to  be  contained  within  the 
facility,  rather  than  tracked  and  possibly 
killed  if  it  escapes  from  contaiiunent 
Therefore,  we  believe  that  a  perimeter 
fence  measuring  at  least  8  feet  in  height 
would  act  as  a  secondary  containment 
system  and  would  reduce  the  possibility 
that  a  potentially  dangerous  animal 
would  escape  bom  the  containment  area 
and  be  harmed  in  its  recapture  or 
control. 

However,  we  recognize  that 
conditions  at  a  particular  facility  may 
allow  for  the  use  of  a  shorter  perimeter 
fence  for  marine  manunals  or  animals 
other  than  cats,  dogs,  guinea  pigs, 
hamsters,  rabbits,  nonhuman  primates, 
and  marine  mammals.  The  shorter  fence 
would  have  to  be  approved  by  the 
Administrator.  Approval  by  the 
Administrator  of  a  shorter  perimeter 
fence  would  only  be  given  if  the 
alternative  security  measures  offered  by 
the  facility  would  provide  the  same  or 
better  degree  of  protection  from  access 
by  animals  and  unauthorized  persons, 
disease  exposure,  and  animal  escape,  if 
applicable. 

We  are  also  proposing  to  require  that 
the  perimeter  fence  be  constructed  so 
that  it  prevents  animals  the  size  of  dogs, 
skiuiks,  and  raccoons,  as  well  as 
unauthorized  persons,  bom  going 
through  or  under  the  fence.  The 
perimeter  fence  could  be  slatted, 
latticed,  or  of  other  similar  design,  as 
long  as  it  is  designed  and  constructed  in 
a  manner  that  restricts  unauthorized 
animals  and  persons  from  entering  the 
facility  or  having  contact  with  the 
animals  in  the  facility  and  can  function 
as  a  secondary  containment  system  for 
the  animals  in  the  facility.  This 
provision  would  help  prevent  an 
animal's  injury  and  exposure  to  disease 
from  unauthorized  animals,  and  would 
minimize  the  need  to  employ 
potentially  harmful  or  fatal  recapture 
techniques. 

We  are  prof>osing  to  require  that  the 
perimeter  fence  be  set  far  enough  away 
from  the  outside  wall  or  fence  of  the 


primary  enclosure  to  prevent  physical 
contact  between  animals  inside  the 
enclosure  and  animals  and  persons 
outside  the  perimeter  fence.  Sufficient 
space — i.e.,  at  least  3  feet — would  also 
provide  enough  room  to  clean  and 
maintain  the  space  between  the 
perimeter  fence  and  the  primary 
enclosure.  This  provision  would  offer  a 
"safety  zone"  for  the  animals  in  the 
facility  by  ensuring  that  animals  or 
persons  outside  of  the  perimeter  fence 
cannot  reach  into  the  enclosure  to  poke, 
bite,  or  otherwise  harm  a  contained 
animal  or  expose  a  contained  animal  to 
disease. 

However,  we  recognize  that 
conditions  at  a  particular  facility  may 
allow  for  less  space  between  the 
perimeter  fence  and  the  outside  wall  or 
fence  of  the  primary  enclostire  for 
marine  mammals  or  animals  other  than 
cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhuman  primates,  and 
marine  mammals.  A  fence  located  less 
than  3  feet  away  from  the  outside  wall 
of  the  primary  enclosiue  would  have  to 
be  approved  by  the  Administrator. 
Approval  by  the  Administrator  would 
only  be  given  if  the  alternative  spacing 
offered  by  the  facility  would  provide  the 
same  or  better  degree  of  protection  bom 
physical  contact  between  the  animals 
inside  the  enclosure  and  animals  and 
persons  outside  the  perimeter  fence  and 
would  provide  the  same  or  better  degree 
of  protection  from  possible  escape  of  a 
housed  animal. 

There  may  be  cases  in  which  the 
conditions  at  a  facility  are  such  that  a 
perimeter  fence  is  not  necessary  to  keep 
animals  and  unauthorized  persons  from 
entering  the  facility  or  from  having 
physical  contact  with  animals  in  the 
facility.  Therefore,  the  proposed 
regulations  state  that  a  {lerimeter  fence 
is  not  required  if  the  outside  walls  of  the 
primary  enclosure  are  made  of  sturdy, 
durable  material,  which  may  include 
certain  types  of  concrete,  wood,  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
contact  with  or  entry  by  animals  and 
unauthorized  persons  that  are  outside 
the  facility,  and  the  Administrator  gives 
written  approval. 

Similarly,  a  perimeter  fence  would 
not  be  required  if  the  facility  is 
surroimded  by  an  effective  (i.e., 
impenetrable)  natural  barrier  that  keeps 
the  animals  in  the  facility  and  protects 
thera  from  contact  with  animals  and 
luiauthorized  persons  that  are  outside  of 
the  facility.  As  a  means  of  ensiuing  that 
the  natiiral  barrier  is  inspected  and 
found  to  be  adequate,  the  operator  of  the 
facility  would  have  to  obtain  written 
permission  from  the  Administrator  to 


use  a  natural  barrier  instead  of  a 
perimeter  fence. 

We  believe  that  the  proposed 
requirements  for  perimeter  fences 
would  serve  to  protect  the  safety  of 
marine  mammals  and  animals  other 
than  cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhuman  primates,  and 
marine  mammals  in  facilities  and  would 
provide  for  the  well-being  of  such 
animals. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  not  be 
significant  for  the  purpose  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
Animal  Welfare  regulations  by  requiring 
that  a  perimeter  fence  be  placed  around 
the  outdoor  areas  of  sheltered  housing 
facilities  and  outdoor  housing  facilities 
for  marine  mammals  and  animals  other 
than  cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhuman  primates,  and 
marine  mammals. 

Class  A  and  B  dealers.  Class  C 
exhibitors,  registered  exhibitors,  and 
research  facilities  are  the  entities  that 
would  be  affected  by  the  proposed 
perimeter  fence  requirement.  Class  A 
dealers  breed  and  raise  animals  to  sell 
for  research,  teaching,  or  exhibition; 
Class  B  dealers  include  brokers  and 
operators  of  auctions  sales  for  animals; 
and  Class  C  licensees  and  registered 
exhibitors  include  exhibitors  such  as 
animal  acts,  carnivals,  circuses,  and 
public  and  roadside  zoos.  Research 
facilities  include  schools,  institutions, 
organizations,  or  persons  who  use  live 
animals  in  research,  tests,  or 
experiments. 

In  1995,  there  were  4,325  licensed 
dealers,  1,968  regulated  exhibitors,  and 
1,300  registered  research  facilities. 
According  to  the  Small  Business 
Administration  (SBA)  size  standards, 
more  than  50  percent  of  zoos  are 
considered  large  businesses.  There  are 
no  SBA  standards  for  animal  dealers; 
the  number  of  animals  handled  and 
gross  sales  vary  greatiy  with  the  type  of 
animals  bought  and  sold  by  a  dealer. 
Class  A  and  B  dealers  may  deal  in  exotic 
animals  for  private  owners  and  for 
public  exhibition,  as  well  as  in  animals 
for  biomedical  research.  There  are  no 
uniform  SBA  standards  for  research 
facilities,  as  the  standards  are 
categorized  for  type  of  research 
activities  undertaken  and/or  number  of 
employees.  The  type  of  research 
activities  undertaken,  type  and  number 
of  animals  used,  number  of  employees. 


and  operating  budget  (funding  levels, 
income,  etc.)  vary  greatly  bom  facility  to 
facility. 

A  50-yard  roll  of  a  6-foot-high  chain 
link  fence  would  cost  approximately 
$60  to  $70,  and  a  50-yard  roll  of  an  8- 
foot-high  fence  would  cost 
approximately  $80  to  $100.  There  is 
some  flexibility  as  to  the  type  of  fence 
a  facility  could  use,  so  certain  facilities 
may  have  a  perimeter  fence  of  less 
expensive  material,  such  as  a  tightiy 
woven  wire.  In  addition,  a  fence  that  is 
not  tall  enough  to  meet  the  proposed  6- 
foot  or  8-foot  height  requirement  could 
be  modified  to  meet  the  standard  rather 
than  replaced  if  a  6-  or  8-foot-high  fence 
was  necessary  for  the  facility.  The  size 
of  a  perimeter  fence  for  a  dealer. 
exhibitor,  or  research  facility  would 
depend  on  the  size  of  the  facility  and 
type  of  housing  provided,  but  for  almost 
all  facilities,  we  estimate  that  perimeter 
fences  represent  less  than  5  percent  of 
total  expenses  for  the  facility. 

There  are  several  reasons  the  impact 
of  the  proposed  requirement  on  small 
businesses  would  be  limited.  First,  most 
licensed  dealers  and  regulated 
exhibitors  already  meet  the  proposed 
perimeter  fence  requirement.  Most 
research  facilities  do  not  utilize 
sheltered  and/or  outdoor  housing 
facilities  (it  is  estimated  that  greater 
than  90  percent  of  research  facilities  are 
solely  indoor  facilities),  and  all  research 
facilities  utilizing  outdoor  housing  for 
nonhiunan  primates  are  already 
required  to  provide  perimeter  fencing  in 
accordance  with  the  regulations  in 
subpart  D.  Second,  fencing  costs 
represent  only  a  small  portion  of  a 
facility's  operational  costs.  Finally,  the 
fencing  reqiiirements  are  relatively 
flexible  and  provide  for  alternatives 
where  appropriate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  129S8 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regvdations.  or  policies,  unless  they 


present  an  irreconcilable  conflict  with    ' 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwoiic  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  19B5 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget  . 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  95-029-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  95-029-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03. 4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
and  (2)  Clearance  Officer,  OIRM.  USDA, 
room  404-W.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  amend  the 
Animal  Welfare  regulations  to  require 
that  a  perimeter  fence  be  placed  around 
the  outdoor  areas  of  sheltered  housing 
facilities  and  outdoor  housing  facilities 
for  marine  Tpammals  and  certain  other 
regulated  animals.  The  proposed  rule 
would  provide  the  opportunity  for  a 
facility  to  request  approval  from  the 
Administrator  to  have  a  shorter 
perimeter  fence  or  other  measures,  if 
that  facility  already  provides  the  same 
or  better  degree  of  protection  from 
access  by  animals  and  imauthorized 
persons,  disease  exposure,  and  animal 
escape.  In  order  to  adequately  evaluate 
and  track  such  requests,  the  facility 
must  make  the  request  in  writing. 
Facilities  not  in  compliance  with  the 
rule  must  come  into  compliance  or 
request  approval  from  the  Administrator 
for  a  shorter  fence  or  other  measures. 
Requests  for  approval  bom  the 
Administrator  would  usually  be  a  one 
time  request  We  are  soliciting 
conoments  &t>m  the  public  (as  well  as 
affected  agencies)  concerning  our 
proposed  information  collection.  We 
need  this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  indudiiig  the 
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validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response. 

Respondents:  Dealers,  exhibitors,  and 
research  facilities. 

Estimated  number  of  respondents: 
164. 

Estimated  number  of  responses  per 
respondent.  1. 

Estimated  total  annual  burden  on 
respondents:  328  hoius. 

Copies  of  this  information  collection 
can  be  obtained  from:  Qearance  Officer, 
OIRM,  USDA.  room  404-W,  14th  Street 
and  kidependence  Avenue,  SW., 
Washington,  DC  20250. 

List  of  Subiects  in  9  CFR  Part  3 

Animal  welfare,  Marine  mammals. 
Pets,  Reporting  and  recordkeeping 
reqtiirements.  Research,  Transportation. 

Accordingly,  9  CFR  part  3  would  be 
amended  as  follows: 

PART  3-STANDARDS 

1.  The  authority  citation  for  part  3 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22. 
2.80.  and  371.2(d). 

2.  Section  3.103  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

13.103    FadHtlM,  outdoor. 

•        •        •        •        • 

(c)  Perimeter  fence.  On  and  after  [date 
6  months  after  effective  date  affinal 
rule]  an  outdoor  facility  must  be 
enclosed  by  a  fence  that  is  of  sufficient 
height  to  keep  animals  and 
unauthorized  persons  out.  Fences  less 
than  8  feet  high  for  polar  bears  or  less 
than  6  feet  high  for  other  marine 
mammals  must  be  approved  by  the 
Administrator.  The  fence  must  be 
constructed  so  that  it  protects  marine 
mammals  by  restricting  animals  and 
unauthorized  persons  from  going 
through  it  or  under  it  and  having 
contact  with  the  marine  mammals,  and 
so  that  it  can  function  as  a  secondary 
containment  system  for  the  animals  in 
the  faciUty  when  appropriate.  It  must  be 
of  sufficient  distance  firom  the  outside 


wall  or  fence  of  the  primary  enclosiue 
to  prevent  physical  contact  between 
animals  inside  the  enclosiue  and 
uniTTialii  or  persons  outside  the 
perimeter  fence.  Such  fences  less  than  3 
feet  in  distance  from  the  primary 
enclosure  must  be  approved  by  the 
Administrator.  For  facilities  with  sea 
pens,  the  perimeter  fence  must  prevent 
access  by  animals  and  unauthorized 
persons  to  the  sea  pen  &om  the 
surrounding  land,  and  would  be 
required  to  encompass  the  land  portion 
of  the  facility  from  one  end  of  sea  pen- 
shoreline  contact  to  the  other  end  of  sea 
pen-shoreline  contact.  A  perimeter 
fence  is  not  required  if: 

(1)  Tlie  outside  walls  of  the  primary 
enclosure  are  made  of  sturdy,  durable 
material,  which  may  include  certain 
types  of  concrete,  wood,  plastic,  metal, 
or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
contact  with  or  entry  by  animals  and 
unauthorized  persons  that  are  outside 
the  outdoor  facility,  and  the 
Administrator  gives  written  approval;  or 

(2)  The  outdoor  facility  is  surrounded 
by  an  impenetrable  natural  barrier  that 
restricts  the  marine  mammals  to  the 
facility  and  protects  them  from  contact 
with  animals  and  unauthorized  persons 
that  are  outside  the  facility,  smd  the 
Administrator  gives  written  approval. 

3.  Section  3.127  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows:  « 

§3.127    FadlMM,  outdoor. 

(d)  Perimeter  fence.  On  or  after  [date 
6  months  after  effective  date  affinal 
rule]  an  outdoor  facility  must  be 
enclosed  by  a  fence  that  is  of  sufficient 
height  to  keep  animals  and 
unauthorized  persons  out.  Fences  less 
than  8  feet  hi^  for  potentially 
dangerous  animals,  such  as.  but  not 
limited  to.  large  feUnes  (e.g..  lions, 
tigers,  leopards,  cougars,  bobcats,  etc.), 
bears,  wolves,  rhinoceros,  and 
elephants,  or  less  than  6  feet  high  for 
other  animals  must  be  approved  by  the 
Administrator.  The  fence  must  be 
constructed  so  that  it  protects  the 
animals  in  the  facility  by  restricting 
■nimaU  and  unauthorized  persons  frt}m 
going  through  it  or  under  it  and  having 
contact  with  the  animals  in  the  focility, 
and  so  that  it  can  function  as  a 
secondary  containment  system  for  the 
animals  in  the  facility.  It  must  be  of 
sufficient  distance  frx>m  the  outside  wall 
or  fence  of  the  primary  enclosure  to 
prevent  physical  contact  between 
animals  inside  the  enclosure  and 
animals  or  persons  outside  the 
perimeter  fence.  Such  fences  less  than  3 
feet  in  distance  from  the  primary 


enclosure  must  be  approved  by  the 
Administrator.  A  perimeter  fence  is  not 
required  if: 

(1)  The  outside  walls  of  the  primary 
enclosure  are  made  of  stiudy,  durable 
material,  which  may  include  certain 
types  of  concrete,  wood,  plastic,  metal, 
or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
contact  with  or  entry  by  animals  and 
unauthorized  persons  that  are  outside 
the  outdoor  facility,  and  the 
Administrator  gives  written  approval;  or 

(2)  The  outdoor  facility  is  surroimded 
by  an  impenetrable  natural  barrier  that 
restricts  the  animals  in  the  faciUty  to  the 
facility  and  protects  them  from  contact 
with  animals  and  unauthorized  persons 
that  are  outside  the  facility,  and  the 
Administrator  gives  written  approval. 

Done  in  Washington.  DC,  this  30th  day  of 
April  1997. 

Donald  W.  LuchsingBr, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  97-11723  Filed  5-5-97;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1015 

Procedures  for  Disclosure  or 
Production  of  Information  Under  the 
Freedom  of  Information  Act; 
Amendments 

AOENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  amendments  to  rule. 

summary:  The  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
which  amend  the  Freedom  of 
Information  Act,  are  designed  to  make 
government  documents  more  accessible 
to  the  public  in  electronic  form.  The 
amendments  are  also  intended  to 
expedite  and  streamline  the  process  by 
which  agencies  disclose  information 
generally.  In  this  notice,  the 
Commission  proposes  amendments  to 
its  Freedom  of  Iiiformation  Act 
regulations  to  comply  with  the 
requirements  of  the  new  statute. 
DATES:  Comments  concerning  this 
proposal  must  be  received  in  the  Office 
of  the  Secretary  no  later  than  July  7, 
1997.  The  amendments  are  proposed  to 
become  effective  30  days  after  their 
publication  in  the  Federal  Register  in 
final  form. 

ADDRESSES:  Mail  comments  concerning 
this  proposal  to  the  Office  of  the 
Secretaiy.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  or 


deliver  them  to  room  502,  4330  East 
West  Highway.  Bethesda,  MD  20814. 
Comments  may  be  seen  in  the 
Commission's  Public  Reading  Room, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayme  Rizzolo  Epstein,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207.  telephone  (301)  504-0980:  or 
Todd  Stevenson,  Freedom  of 
Information  Officer,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207, 
telephone  (301)  504-0800. 

SUPPLEMENTARY  INFORMATHM: 

Background  Information 

On  October  2, 1996,  the  President 
signed  into  law  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
("EFOIA"),  Public  Uw  231, 110  StaL 
3048  (1996).  EFOIA  includes  provisions 
authorizing  or  requiring  agencies  to 
promulgate  regulations  implementing 
certain  of  its  requirements,  including 
the  tracking  of  Freedom  of  Information 
Act  ("FOIA")  requests,  the  aggregation 
of  FOIA  requests,  and  the  expedited 
processing  of  FOIA  requests.  In 
addition,  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  from 
ten  to  twenty  days,  the  requirements  for 
reporting  regarding  FOIA  activities  to 
Congress,  and  the  cases  in  which  an 
agency  may  extend  the  time  within 
which  it  will  respond  to  a  FOIA  request. 
EFOIA  also  includes  provisions 
fegarding  the  availability  of  documents 
in  electronic  form,  the  treatment  of 
electronic  records,  and  the 
establishment  of  "electronic  reading 
rooms." 

The  Consumer  Product  Safety 
Commission  ("Commission")  proposes 
amendments  to  its  regulations 
implementing  the  Freedom  qf 
Information  Act,  16  CFR  part  1015.  The 
proposed  amendments  would  revise  the 
Commission's  FOIA  regulations  to 
comply  with  EFOIA. 

New  Provisions 

A.  Electronic  Records 

Section  3  of  EFOIA  amends  5  USC 
552(f)  to  define  "record"  for  purposes  of 
FOIA  as  including  "any  information 
that  would  be  an  agency  record  subject 
to  the  requirements  of  (5  USC  section 
552)  when  maintained  by  an  agency  in 
any  format,  including  an  electronic 
format"  Section  552(f)  thus  clarifies 
that  the  term  "agency  record"  includes 
information  stored  on  computer  as  well 
as  traditional  paper  dociunents.  The 
proposed  regulations  amend  16  CFR 
1015.1(a)  by  adding  language  to  reflect 


this  definition  of  "record"  and  to  clarify 
that  the  Commission  produces  all 
releasable  records  responsive  to  a  FOIA 
request,  whether  in  traditional  paper  or 
electronic  form. 

B.  Electronic  Reading  Room 

FOIA  section  552(a)(2)  requires 
agencies  to  make  available  for 
inspection  and  copying  the  following: 
(1)  Final  opinions  and  orders  made  in 
adjudicated  cases;  (2)  statements  of 
policy  and  interpretations  not  published 
in  the  Federal  Register;  and  (3) 
administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public.  5  U.S.C.  552(a)(2).  As  stated  in 
the  Commission's  FOIA  regulations,  the 
Conunission  maintains  these  materials 
in  its  Public  Information  Center.  16  CFR 
1015.2(a).  EFOIA  adds  a  fourth  category 
to  the  materials  that  agencies  must  place 
in  their  reading  rooms: 

Copies  of  all  records  *  *  *  which  have 
been  released  to  any  person  under  [FOIA] 
and  which,  because  of  the  nature  of  their 
subject  matter,  the  agency  determines  have 
become  or  are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

EFOIA  sec.  4;  5  USC  §  552(a)(2)(D). 

EFOIA  further  requires  agencies  to 
make  available  by  "computer 
telecommimications"  all  reading  room 
materials  that  are  created  on  or  after 
November  1, 1996.  The  statute  envisions 
that  each  agency  will  ultimately  have 
both  a  traditional  reading  room  and  a 
new  "electronic  reading  room"  on  the 
World-Wide  Web. 

Proposed  regulation  1015.2(c)  states 
that  the  Commission  will  post  the 
requisite  materials  on  its  Website. 
Where  appropriate  and  feasible,  and  as 
resources  permit,  the  Commission  may 
also  place  additional  reading  room 
materials  on  the  Website. 

C.  Multitrack  Processing  of  Requests 

EFOIA  authorizes  agencies  to 
promulgate  regulations  providing  for 
multitrack  processing  of  requests  for 
records  based  on  the  amount  of  work 
and/ or  time  involved  in  processing 
requests.  EFOIA  section  7(a);  5  USC 
552(a)(6)(D)(i).  This  would  expedite  the 
production  of  records  where  litUe  work 
or  time  is  required.  The  statute  states 
that  an  agency's  regulations  may 
include  a  provision  granting  a  FOIA 
requester  whose  request  does  not 
qualify  for  the  fastest  multitrack 
processing  an  opportunity  to  limit  the 
scope  of  the  request  in  order  to  qualify 
for  fester  processing.  5  USC 
552(6)(D)(ii). 

The  Commission  believes  that 
multitrack  processing  is  the  most 
efficient  and  fair  way  to  process  FOIA 


requests.  If  requests  were  processed  on 
a  strict  first  in,  first  out  basis,  easily 
filled  requests — for  example  for  a  press 
release  or  Commission  brochure — 
would  be  processed  only  after  eariier^ 
received,  complex  requests  for  dozens  of 
dociunents  located  in  offices  throughout 
the  Commission.  The  Commission 
currenUy  intends  to  process  FOIA 
requests  on  five  tracks,  as  follows: 

Track  1:  Responsive  documents  are 
available  in  the  Office  of  the  Secretary  in 
releasable  form.  Examples  include  press 
releases.  Commission  brochures,  and  cleared 
Commission  briefing  packages. 

Track  2:  Responsive  documents  are  on  file 
outside  the  OfBce  of  the  Secretary  in  one 
easily  identifiable  location,  but  must  be 
located  and  copied,  and  require  internal 
clearance.  Examples  include  meeting  logs, 
technical  reports  and  contractor  reports. 

Track  3:  Responsive  documents  are  located 
in  various  Commission  offices  and  require 
internal  clearance. 

Track  4:  Responsive  doctunents  require 
both  internal  clearance  and  review  by 
identified  manufiacturers  pursuant  to  sections 
6(a)  and/or  (b)  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2055(a)  and  (b). 
Examples  include  requests  for  information 
regarding  Commission  investigations  of 
specific  products  and/or  companies. 

Track  5:  Responsive  documents  are 
voluminous  or  are  located  in  various 
Commission  offices,  and  require  section  6(a) 
and/or  (b)  review. 

In  general,  when  a  request  is  received, 
the  Freedom  of  Information  Office  will 
review  it  and  categorize  it  for  tracking 
purposes.  Requests  within  each  "track" 
will  then  be  processed  according  to  the 
date  of  receipt  within  each  category. 
This  should  help  further  expedite 
responses  to  FOIA  requests  that  are 
easier  to  fill.  Of  course,  many  requests 
are  unique  and  vdll  not  easily  fit  one  of 
the  above  descriptions.  Others  may 
appear  to  qualify  for  a  fast  track  but 
prove  complex  once  the  search  for  the 
responsive  documents  is  underway.  As 
the  Office  of  the  Secretary  implements 
and  gains  experience  with  the 
multitrack  system,  adjustments  will 
almost  certainly  be  required. 

Ptirsuant  to  proposed  regulation 
1015.3(e),  the  Office  of  the  Secretary 
may  contact  requesters  whose  requests 
do  not  appear  to  qualify  for  the  fastest 
tracks  and  provide  such  requesters  the 
opportunity  to  limit  their  requests  so 
they  qualify  for  a  Caster  traclL  Such 
notification  will  be  at  the  discretion  of 
the  Office  of  the  Secretary  and  will 
depend  largely  on  whether  that  Office 
believes  that  a  narrowing  of  the  request 
could  put  the  request  on  a  faster  track. 
The  regulation  further  provides  that 
requesters  who  believe  that  their 
requests  qualify  for  the  fastest  tracks 
and  who  wish  to  be  notified  if  the  Office 
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of  the  Secretary  disagrees  may  so 
Indicate  in  the  request.  If  practicable, 
the  Office  of  the  Secretary  may  also 
woiii  with  such  requesters  to  limit  their 
requests  to  qualify  for  a  faster  track. 

D.  Time  Limit  for  Responding  to 
Requests 

1.  General:  EFOIA  lengthened  the 
time  within  which  agencies  must 
respond  to  FOIA  requests  from  ten  to 
twenty  working  days.  EFOIA  sec.  8(b); 
5  U.S.C.  552(a)(6)(A)(i).  The  proposed 
regulations  amend  the  Commission's 
current  regulations  to  conform  to  the 
new  time  limit.  See  16  CFR  1015.4, 
1015.5(a),  1015.6(c). 

2.  Extension  of  time  in  unusual 
circumstances:  Pursuant  to  FOIA 
section  552(a)(6)(B).  agencies  are 
permitted  to  extend  the  time  limit  for 
responding  to  a  request  or  deciding  an 
appeal  of  a  denial  of  a  request  in 
"unusual  circimistances,"  as  defined  in 
that  section,  for  no  more  than  ten 
working  days,  upon  written  notice  to 
the  requester.  5  U.S.C.  552(a)(6)(B). 
EFOIA  amends  section  552(a)(6)(B)  to 
permit  agencies  to  extend  the  response 
time  by  notifying  the  requesters  and 
providing  them  with  an  opportunity  to: 
(1)  Limit  the  scope  of  the  request  so  that 
it  may  be  timely  answered:  or  (2) 
arrange  with  the  agency  an  alternative 
time  frame  for  processing  the  request. 
EFOIA  sec.  7(b);  5  U.S.C. 
552(a)(6)(B)(ii).  EFOIA  also  provides 
that  a  requester's  refusal  to  modify  a 
request  or  arrange  an  alternative 
response  time  shall  be  considered  a 
factor  in  the  judicial  review  of  an 
agency's  failure  to  comply  with  the 
applicable  time  limits.  EFOIA  does  not 
alter  the  deBnition  of  "unusual 
circumstances . ' ' 

The  proposed  regulations  would  add 
a  new  paragraph  (d)  to  16  CFR  1015.5 
to  conform  to  the  new  provision. 

3.  Aggregation  of  related  requests: 
EFOIA  authorizes  agencies  to 
promulgate  regulations  providing  for  the 
aggregation  of  related  requests  by  the 
same  requester  or  a  group  of  requesters 
acting  in  concert  when  the  requests 
would,  if  treated  as  a  single  request, 
present  "imusual  circumstances"  as 
defined  in  5  U.S.C.  552(a)(6)(B).  EFOIA 
section  7(b);  5  USC  552(a)(6)(B)(iv). 
Proposed  regulation  1015.5(e) 
implements  this  provision.  As  EFOIA 
requires,  the  proposed  regulation 
provides  that  requests  will  be  aggregated 
only  when  the  Commission  "reasonably 
believes  that  such  requests  actually 
constitute  a  single  request"  and  the 
requests  "involve  clearly  related 
matters."  Id.;  16  CFR  1015.5(e). 

4.  Requests  for  expedited  processing: 
EFOIA  requires  each  agency  to 


promulgate  regulations  providing  for  the 
expedited  processing  of  FOIA  requests 
in  cases  of  "compelUng  need"  and  in 
other  cases  determined  by  the  agency. 
EFOIA  sec.  8(a);  5  U.S.C.  552(a)(6)(E)(i). 
The  statute  specifies  two  categories  of 
"compelling  need": 

(1)  That  a  foilure  to  obtain  requested 
records  on  an  exp)edited  basis  under  this 
paragraph  could  reasonably  be  exfjected  to 
pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual;  or 

(2)  With  respect  to  a  request  made  by  a 
person  primarily  engaged  in  disseminating 
infbrtnation,  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

5  U.S.C.  552(a)(6)(E)(v).  AddiUonally. 
the  statute  sets  forth  requirements  for 
the  handling  of  requests  for  expedited 
processing  and  for  the  judicial  review  of 
agency  denials  of  such  requests.  5 
U.S.C.  552(a)(6)(E)(iiHiv). 

Proposed  regiilation  1015.5(f) 
implements  the  expedited  processing 
requirements  of  EFX3IA.  The 
Commission  emphasizes  that,  in 
keeping  with  Congress'  express  intent 
that  the  specified  criteria  for  compelling 
need  "be  narrowly  applied,"  expedited 
processing  will  be  granted  only  in  those 
truly  extraordinary  cases  meeting  the 
specific  statutory  requirements.  H.R. 
Rep.  795, 104th  Cong.,  2d  Sess.  26 
(1996)  (hereafter  "House  Report").  As 
the  legislative  history  states,  "the 
expedited  process  procedure  is  intended 
to  be  limited  to  circumstances  in  which 
a  delay  in  obtaining  information  can 
reasonably  be  foreseen  to  cause  a 
significant  adverse  consequence  to  a 
recognized  interest."  Id. 

A  requester  seeking  expedited 
processing  under  the  "imminent  threat" 
category  of  the  "compelling  need" 
definition  must  show  that:  (1)  The 
failure  to  obtain  the  information 
expeditiously  threatens  the  life  or  safety 
of  an  individual;  and  (2)  the  threat  is 
"imminent."  That  an  individual  or  his 
or  her  attorney  needs  information  for  an 
approaching  litigation  deadline  is  not  a 
"compelling  need"  under  this 
provision. 

A  requester  seeking  expedited 
processing  under  the  second,  "urgency 
to  inform,"  category  must  show  that:  (1) 
He  or  she  is  "primarily  engaged  in 
disseminating  information;"  (2)  there  is 
an  "urgency  to  inform  the  public"  about 
the  information  requested;  and  (3)  the 
information  relates  to  an  "actual  or 
alleged  Federal  government  activity." 

To  meet  the  first  "urgency  to  inform" 
criterion,  the  requester  must  show  that 
his  or  her  principal  occupation  is 
disseminating  information  to  the  public. 
As  the  legislative  history  makes  clear, 
"(aj  requestor  who  only  incidentally 


engages  in  information  dissemination, 
besides  other  activities,  would  not 
satisfy  this  requirement."  Id. 

To  meet  the  second  "urgency  to 
inform"  criterion,  the  requester  must 
show  more  than  a  general  interest  in  the 
"public's  right  to  know."  See  id.  Rather, 
as  explained  in  the  legislative  history,  a 
requester  must  show  that  a  delay  in  the 
release  of  the  requested  information 
would  "compromise  a  significant 
recognized  interest,"  and  that  the 
requested  information  "pertain[s]  to  a 
matter  of  current  exigency  to  the 
American  public."  Id.  (emphasis 
added).  It  would,  therefore,  be 
insufficient  to  base  a  showing  of 
"compelling  need"  on  a  reporter's 
desire  to  inform  the  pubUc  of  something 
he  or  she  believes  might  be  of  public 
concern  if  it  were  publicized.  Rather,  a 
reporter  must  show  that  the  information 
pertains  to  a  subject  currently  of 
significant  interest  to  the  public  and 
that  delaying  the  release  of  the 
information  would  harm  the  public's 
ability  to  assess  the  subject 
governmental  activity. 

The  final  "urgency  to  inform" 
criterion  makes  clear  that  the 
information  must  relate  to  the  activities 
of  the  Commission  and  its  staff.  A 
request  for  expedited  processing  could 
thus  be  considered  for  information 
relating,  for  example,  to  a  Commission 
decision.  The  Office  of  the  Secretary 
generally  would  not,  however,  grant  a 
request  for  expedited  processing  of 
information  the  Commission  has 
collected  regarding  incidents  involving  ^ 
specific  consumer  products. 

EFOIA  also  authorizes  agencies  to 
expand  the  categories  of  requests 
qualifying  for  expedited  processing 
beyond  the  two  specified  in  the  statute. 
EFOIA  sec.  8(a);  5  U.S.C.  552 
(a)(6)(E)(i)(U).  The  Commission  has 
determined  that  no  further  categories 
are  currently  necessary  or  appropriate. 
As  the  legislative  history  explains, 
"(gliven  the  finite  resources  generally 
available  for  fulfilling  FOIA  requests, 
imduly  generous  use  of  the  expiedited 
processing  procedure  would  unfairly 
disadvantage  other  requestors  who  do 
not  qualify  for  its  treatment."  House 
Report  at  26. 

As  EFOIA  requires,  proposed 
regulation  1015.5(f)(5)  states  that  the 
Secretary  will  process  requests  granted 
expedited  processing  "as  soon  as 
practicable."  See  EFOIA  sec.  8(a);  5 
U.S.C.  552(a)(6)rE)(iii).  Pursuant  to  this 
requirement,  the  Office  of  the  Secretary 
will  gve  priority  to  such  requests. 

5.  Time  limits  and  section  6(b)  of  the 
Consumer  Product  Safety  Act:  Pursuant 
to  section  6(b)  of  the  Consimier  Product 
Safety  Act  (15  U.S.C.  2055(b)),  prior  to 


the  release  of  information  that  identifies 
a  manufactiirer  or  private  labeler,  the 
Commission  must  "take  reasonable 
steps  to  assure  *  *  *  that  (the 
information)  is  accurate,  and  that  (its) 
disclosure  is  fair  in  the  circumstances 
and  reasonably  related  to  efiiectiiating 
the  purposes  of  the  (Consumer  Product 
Safety  Act)."  Section  6(b)  requires  that 
the  Conunission  notify  identified 
manu&ctiuers  and  private  labelers  that 
it  intends  to  disclose  infcHmation  at 
least  30  days  prior  to  the  disclosure.  15 
U.S.C.  2055(b)(1).  The  manufacturer  or 
private  labeler  may  then  submit 
comments  regarding  the  disclosure  of 
the  infcxmation  to  the  Commission.  Id. 
If  the  Conunission,  after  reviewing  the 
comments,  decides  to  release  the 
information  over  the  objections  of  the 
manufacturer  or  private  labeler,  it  must 
so  notify  the  firm  at  least  10  days  prior 
to  the  release.  15  U.S.C.  2055(b)(2). 
The  Supreme  Court,  in  Consumer 
Product  Safety  Commission  v.  GTE 
Sylvania,  Inc..  100  S.  Ct.  2051  (1980), 
ruled  that  the  Commission  must  follow 
the  requirements  of  section  B(b)  prior  to 
the  release  of  information  in  response  to 
a  FOIA  request.  As  a  result,  it  is 
frequently  impossible  for  the 
Commission  to  comply  with  FOIA  time 
limits  when  information  responsive  to  a 
request  identifies  a  manufiactiu«r  or 
private  labeler.  When  the  Office  of  the 
Secretary  receives  a  request  for 
information  that  requires  section  6(b) 
review,  it  routinely  notifies  the 
requester  that  the  response  will  be 
delayed.  Proposed  regulation  1015.5(g) 
is  intended  to  assure  that  requesters  are 
aware  of  the  requirements  of  section 
6(b)  and  of  the  Commission's  section 
6(b)  regulations  at  16  CFR  part  1101. 

E.  Estimates  of  the  Volume  of  Materials 
Denied 

EFOIA  requires  that  agency  responses 
denjring  information  include  an 
estimate  of  the  volume  of  any 
responsive  doomients  the  agency  is 
withholding.  EFOIA  sec.  8(c);  5  U.S.C. 
552(a)(6)(F).  AddiUonally,  EFOIA 
requires  that  when  an  agency  withholds 
only  a  portion  of  a  record,  the  response 
shall  indicate  the  amount  of  information 
deleted  on  the  released  record,  where 
possible  at  the  place  of  the  deletion. 
EFOIA  sec.  9;  5  U.S.C.  552(b)(9). 
Proposed  regulation  1015.6  includes  a 
new  subparagraph  (b)(3)  to  implement 
these  new  requirements. 

F.Fees 

Proposed  §§  1015.9  (e)(5)  and  (g)(1) 
would  amend  the  current  regulation  on 
fees  the  agency  charges  for  the 
production  of  docimients  to  reflect 
current  Commission  practices.  Current 


§  1015.9(e)(5)  sets  forth  the  amount 
charged  for  computerized  records  that 
the  Commission  retrieves  from  on  offsite 
central  processing  system.  Currently, 
the  majority  of  computer  printouts  are 
made  at  the  Commission's  offices,  and 
the  specified  calculation  is  inapplicable. 
Proposed  §  1015.9(e)(5)  would  amend 
the  regulation  to  specify  a  charge  of  ten 
cents  per  page  for  computer  printouts 
generated  at  the  Commission. 

Section  1015.9(g)(1)  currently  states 
that  interest  will  be  charged  on  fiaes 
owed  "on  the  3l8t  day  following  the  day 
on  which  the  billing  wras  sent." 
(Emphasis  added.)  Proposed  section 
1015.9(g)(1)  would  amend  the 
regulation  to  provide  that  interest  wall 
instead  be  calculated  based  on  the  day 
the  requester  receives  the  bill,  as  is  the 
current  Commission  practice. 

G.  Annual  Report  to  Congress 

The  current  Commission  regulations 
describe  the  information  the 
Commission  submits  to  Congress 
annually  regarding  the  Commission's 
processing  of  FOIA  requests.  16  CFR 
1015.10.  EFOIA  amended  the  FOIA 
provisions  regarding  reporting  in  several 
ways,  including  the  tiniing  of  reports 
and  the  information  to  be  reported. 
EFOIA  sec.  10;  5  U.S.C.  552(e).  The 
proposed  regulations  amend  §  1015.10 
to  conform  to  the  EFOIA  reporting 
requirements. 

Comments 

The  Commission  invites  comments  by 
interested  persons  on  these  proposed 
amendments  to  the  Commission's  rules 
governing  the  processing  of  FOIA 
requests.  Comments  must  be  submitted 
by  July  7, 1997.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  Comments  should  be 
addressed  to  the  Secretary,  Consumer 
Product  Safety  Conmiission, 
Washington,  DC  20207,  or  delivered  to 
the  Secretary  in  room  502,  4330  East 
West  Highway,  Bethesda,  MD  20814. 
Interested  persons  may  examine 
comments  received  in  the  Commission's 
Public  Reading  Room,  room  419,  4330 
East  West  Highway,  Bethesda,  MD, 
between  8  a.m.  and  5  p.m.,  Monday 
through  Friday. 

Proposed  EfEective  Date 

The  Commission  proposes  that  the 
amendments  become  effective  30  days 
after  the  date  of  pubfication  of  the 
amendments  in  final  form  in  the 
Federal  Register,  and  would  apply  to  all 
requests  for  information  received  after 
that  date. 


Impact  on  Small  Buiiieae 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  these 
amendments  >vill  not  have  a  signifinant 
econ(Hnic  impact  upon  a  substantial 
nimiber  of  small  entities. 

Environmental  Gonsidaratioiis 

These  amendments  do  not  {all  within 
any  of  the  catagcHies  of  Commission 
activities  described  in  16  CFR  1021.5(b) 
v^iich  have  the  potential  for  producing 
environmental  effects  and  whidi, 
therefore,  require  environmental 
assessments,  and,  in  some  cases, 
environmental  impact  statements.  The 
Commission  does  not  beUeve  that  the 
proposal  contains  any  unusual  aspects 
which  may  produce  effects  on  the 
human  environment,  nor  can  the 
Commission  foresee  any  circumstances 
in  which  the  amendments  may  produce 
such  effects.  For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Preemption 

In  accordance  with  Executive  Order 
12988  (February  5, 1996),  the 
Commission  states  that  these 
amendments  have  no  preemptive  effect 

Other  Executive  Orders 

Becaxise  this  rule  will  not  have  any 
significant  impact  on  femily  formation, 
maintenance,  or  well-being  if  issued  on 
a  final  basis,  no  assessment  of  the  rule 
is  required  by  Executive  Order  12606  of 
September  2, 1987.  The  Commission 
also  certifies  that  the  rule  does  not  have 
sufficient  impUcaticms  for  federaUsm  to 
warrant  a  Federalism  Assessment  under 
Executive  Order  12612  of  October  26, 
1987. 

List  of  Subiects  in  16  CFR  Part  1015 

Administrative  practice  and 
procedure,  Consimwr  protection. 
Disclosure  of  information.  Freedom  of - 
information. 

In  accordance  with  the  provisions  of 
5  U.S.C.  553  and  under  the  authority  of 
the  Consxuner  Product  Safety  Act,  15 
U.S.C.  2051  et  seq.,  the  Commission 
proposes  to  amend  Part  1015  of  Title  16, 
Chapter  n,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  101S— PROCEDURES  FOR 
DISCLOSURE  OR  PRODUCTION  OF 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT 

1.  Section  1015.1  is  amended  by 
revising  the  second  and  third  sentences 
of  (>aragraph  (a)  as  follows: 
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§1015.1    Purpose  and  scope. 

(a)  *  *  *  Official  records  of  the 
Consumer  Product  Safety  Commission 
consist  of  all  documentary  material 
maintained  by  the  Commission  in  any 
format,  including  an  electronic  format. 
These  records  include  those  maintained 
in  connection  with  the  Commission's 
responsibilities  and  functions  under  the 
Consumer  Product  Safety  Act,  as  well  as 
those  responsibilities  and  functions 
transferred  to  the  Commission  under  the 
Federal  Hazardous  Substances  Act, 
Poison  Prevention  Packaging  Act  of 
1970.  Refrigerator  Safety  Act,  and 
Flammable  Fabrics  Act,  and  those 
maintained  under  any  other  authorized 
activity  •  •  * 

•  •        •        •        • 

2.  Section  1015.2  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  as  follows: 

f  1015.2    Public  raferanoe  faculties. 

(a)  The  Consumer  Product  Safety 
Commission  will  maintain  in  a  public 
reference  room  or  area  the  materials 
relating  to  the  Consumer  Product  Safety 
Commission  which  are  required  by  5 
U.S.C.  552(a)(2)  and  552(a)(5)  to  be 
made  available  for  public  inspection 
and  copying.  The  principal  location  will 
be  in  the  Office  of  the  Secretary  of  the 
Commission.  The  address  of  this  office 
is: 

OfBce  of  the  Secretary,  Consumer  Product 
Safety  Commiuion.  Room  500,  4330  East 
West  Highway,  Bethesda.  MD  20814. 

(c)  The  Consimner  I^roduct  Safety 

Commission  will  maintain  an 

"electronic  reading  room"  on  the 
World-Wide  Web  for  those  records 
which  are  required  by  5  U.S.C.  552(a)(2) 
to  be  available  by  "computer 
telecommunications." 

3.  Section  1015.3  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

fl0l5.3    Requeats  for  records  and  copies. 

•  •        •        •        • 

(e)  The  Consumer  Product  Safety 
Commission  uses  a  multitrack  system  to 
process  requests  under  the  Freedom  of 
Information  Act  that  is  based  on  the      ^ 
amoimt  of  work  and/or  time  involved  in 
processing  requests.  Requests  for 
records  are  processed  in  the  order  they 
are  received  within  each  track.  Upon 
receipt  of  a  request  for  records,  the 
Secretary  or  delegate  of  the  Secretary 
will  determine  which  track  is 
appropriate  for  the  request.  The 
Secretary  or  delegate  of  the  Secretary 
may  contact  requesters  whose  requests 
do  not  appear  to  qualify  for  the  fastest 
tracks  and  provide  such  requesters  the 
opportunity  to  limit  their  requests  so  as 


to  qualify  for  a  faster  track.  Requesters 
who  believe  that  their  requests  qualify 
for  the  fastest  tracks  and  who  wish  to  be 
notified  if  the  Secretary  or  delegate  of 
the  Secretary  disagrees  may  so  indicate 
in  the  request  and,  where  appropriate 
and  feasible,  will  also  be  given  an 
opportunity  to  limit  their  reouests. 

4.  Section  1015.4  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

S  1015.4    Responses  to  raqueets  for 
records;  lesponsiMllty. 

*  *  *  If  no  response  is  made  by  the 
Conmiission  within  twenfy  working 
days,  or  any  extension  thereof,  the 
requester  and  the  Commission  may  take 
the  action  specified  in  §  1015.7(e). 

5.  Section  1015.5  is  amended  by 
revising  the  heading  and  the  first 
sentence  of  paragraph  (a),  changing  the 
phrase  "Ch^rman  of  the  Commission" 
to  "General  Counsel  of  the 
Commission"  in  paragraph  (b),  and 
adding  new  paragraphs  (d),  (e),  (f),  and 
(g)  as  follows: 

S  1015.5    Time  limitation  on  resportses  to 
requests  for  records  and  requests  for 
expedited  processing. 

(a)  The  Secretary  or  delegate  of  the 
Secretary  shall  respond  to  all  written 
requests  for  records  within  twenfy  (20) 
working  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays). 


(d)  If  the  Secretary  at  the  initial  stage 
or  the  General  Counsel  at  the  appellate 
stage  determines  that  an  extension  of 
time  greater  than  ten  (10)  working  days 
is  necessary  to  respond  to  a  request 
satisfying  the  "unusual  circumstances" 
specified  in  paragraph  (b)  of  this 
section,  the  Secretary  or  the  General 
Counsel  shall  so  notify  the  requester 
and  give  the  requester  the  opportunify 
to: 

(1)  Limit  the  scope  of  the  request  so 
that  it  may  be  processed  within  the  time 
limit  prescribeid  in  paragraph  (b);  or 

(2)  Arrange  with  the  Secretary  or  the 
General  Counsel  an  alternative  time 
frame  for  processing  the  request  or  a 
modified  request. 

(e)  The  Secretary  or  delegate  of  the 
Secretary  may  aggregate  and  process  as 
a  single  request  requests  by  the  same 
requester,  or  a  group  of  requesters  acting 
in  concert,  if  the  Secretary  or  delegate 
reasonably  believes  that  the  requests 
actually  constitute  a  single  request 
which  would  otherwise  satisfy  the 
unusual  circumstances  specified  in 
paragraph  (b)  of  this  section,  and  the 
requests  involve  clearly  related  matters. 

(f)  The  Secretary  or  delegate  of  the 
Secretary  will  consider  requests  for  the 


expedited  processing  of  requests  in 
cases  where  the  requester  demonstrates 
a  compelling  need  for  such  processing. 

(1)  The  term  compelling  need  means: 
(i)  That  a  failure  to  obtain  requested 

records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safefy  of  an  individual;  or 

(ii)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

(2)  Requesters  for  expedited 
processing  must  include  in  their 
requests  a  statement  setting  forth  the 
basis  for  the  claim  that  a  "compelling 
need"  exists  for  the  requested 
information,  certified  by  the  requester  to 
be  true  and  correct  to  the  best  of  his  or 
her  knowledge  and  belief. 

(3)  The  Secretary  or  delegate  of  the 
Secretary  will  determine  whether  to 
grant  a  request  for  expedited  processing 
and  will  notify  the  requester  of  such 
determination  within  ten  (10)  days  of 
receipt  of  the  request. 

(4)  Denials  of  requests  for  expedited 
processing  may  be  appealed  to  the 
Office  of  die  General  Counsel  as  set 
forth  in  §1015.7  of  this  part.  The 
General  Counsel  will  expeditiously 
determine  any  such  appeal. 

(5)  The  Secretary  or  delegate  of  the 
Secretary  will  process  as  soon  as 
practicable  the  documents  responsive  to 
a  request  for  which  expedited 
processing  is  granted. 

(g)  The  Secretary  may  be  unable  to 
comply  with  the  time  limits  set  forth  in 
this  §  1015.5  when  disclosure  of 
documents  responsive  to  a  request 
under  this  part  is  subject  to  the 
requirements  of  section  6(b)  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
2055(b),  and  the  regulations 
implementing  that  section,  16  CFR  part 
1101.  The  Secretary  or  delegate  of  the 
Secretary  will  notify  requesters  whose 
requests  will  be  delayed  for  this  reason. 

6.  Section  1015.6  is  amended  by 
redesignating  paragraph  (b)(3)  as  (b)(4), 
adding  a  new  paragraph  (b)(3),  and 
revising  the  first  sentence  of  paragraph 
(c)  as  follows: 

f  1015.6    Responses:  Form  artd  content 

*        •        *        •        • 

(b)*  •  * 

(3)  An  estimation  of  the  volume  of 
requested  material  withheld.  When  only 
a  portion  or  portions  of  a  document  are 
withheld,  the  amount  of  information 
deleted  shall  be  indicated  on  the 
released  portion(s)  of  the  record.  When 
technically  feasible,  the  indication  of 
the  amount  of  material  withheld  will 
appear  at  the  place  in  the  document 


where  any  deletion  is  made.  Neither  an 
estimation  of  the  volume  of  requested 
material  nor  an  indication  of  the  amount 
of  information  deleted  shall  be  included 
in  a  response  if  doing  so  would  harm  an 
interest  protected  by  the  exemption  in  5 
U.S.C  552(b)  purstiant  to  which  the 
material  is  withheld. 

•  *        •        •        • 

(c)  If  no  response  is  made  within 
twenty  (20)  working  days  or  any 
extension  thereof,  the  requester  can 
consider  his  or  her  administrative 
remedies  exhausted  and  seek  judicial 
relief' in  a  United  States  District  Court  as 
specified  in  5  U.S.C.  552(a)(4)(B).  *  •  * 

7.  Section  1015.9  is  amended  by 
revising  paragraphs  (e)(5)  and  (g)(1)  to 
read  as  follows: 

I1015J    Feee  for  production  of  lecorde. 

•  •        •        •        • 

(e)*  •  * 


(5)  Computerized  records:  $0.10  per 
page  of  computer  printouts  or.  for 
central  processing,  $0.32  per  secmid  of 
central  processing  unit  (C3>U)  time;  for 
printM-,  $10.00  per  1.000  lines;  and  for 
computer  magnetic  tapes  or  discs,  direct 
costs. 
•        •        •        •        • 

(g)*  •  * 

(1)  Interest  will  be  chaiged  on 

amounts  billed,  starting  on  the  31st  day 
following  the  day  on  which  the 
requester  received  the  bill.  Interest  will 
be  at  the  rate  prescribed  in  31  U.S.C 
3717. 

8.  Section  1015.10  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (b)  through  (g)  as  follows: 

flOlft.10   Oomnriealon  report  of  actlo«e  to 


On  or  before  February  1  of  each  year, 
the  Commission  shall  submit  a  report  of 
its  activities  with  regard  to  freedom  of 
information  requests  during  the 
preceding  fiscal  year  to  the  Attorney 
General  of  the  United  States.  This  report 
shall  include: 

(b)(1)  The  numbOT  of  appeals  made  by 
persons  under  such  provisions,  the 
result  of  such  appeals,  and  the  reason 
for  the  action  upon  each  appeal  that 
results  in  a  denial  of  information;  and 

(2)  a  complete  list  of  all  statutes  that 
the  Commission  relies  upon  to  withhold 
information  under  such  provisions,  a 
description  of  whether  a  court  has 
upheld  the  decision  of  the  Commission 
to  withhold  information  under  each 
such  statute,  and  a  concise  description 
of  the  scope  of  any  information 
withheld. 

(c)  The  number  of  requests  for  records 
pending  before  the  Commission  as  of 


September  30  of  the  preceding  year,  and 
the  median  number  of  days  that  such 
requests  had  been  pending  before  the 
Commission  as  of  that  date. 

(d)  The  nmnber  of  requests  for  records 
received  by  the  Commission  and  the 
nimiber  of  requests  which  the 
Commission  processed. 

(e)  The  median  number  of  days  taken 
by  the  Commission  to  process  different 
types  of  requests. 

(f)  The  ^tal  amount  of  fees  collected 
by  the  Commissi(Hi  for  processing 
requests. 

(g)  The  number  of  full-time  staff  of  the 
Commission  devoted  to  processing 
requests  im  records  under  sudi 
provisions,  and  the  total  amount 
expended  by  the  Commission  for 
processing  such  requests. 

Dated:  April  29, 1997. 
Ssdye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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DATES:  Written  comments  by  June  6. 
1997. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminMraftion 

21  CFR  Ch.  I 

[DocintNo.96N-0417] 

RINO01O-AA50 

Currant  Good  Mmufacturtng  Practice 
in  Manufaetiifing.  Packing,  or  Holding 
Dietary  SupplenMnta 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Advance  notice  of  proposed 

rulanaldng;  extensiim  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  extending  to  Jime  6, 1997.  the 
comment  period  for  the  advance  notice 
of  proposed  rulemaking  <m  curnnt  good 
manufacturing  practice  (CGMP)  in 
manufacturing,  padung.  or  holding 
dietary  supplements  that  published  in 
the  Fedoral  Kegister  of  February  6. 1997 
(62  PR  5700).  "niis  action  is  bung  taken 
in  response  to  several  requests  from 
interested  persons  fcur  an  extension  of 
the  comment  pwiod  on  this  dociunent 
to  allow  a  more  thorough  development 
of  commmts  on  FDA's  request  for 
information  on  whether  requirements 
for  manufacttuing  and  handling  dietary 
ingredients  and  dietary  supplements 
may  be  addressed  by  a  regiuatifm  based 
on  the  principles  of  Hazard  Analysis 
and  Critical  Control  Points  (HACX7). 


Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawa  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATON  CONTACT: 
Robert  J.  Moore,  Center  for  Food  Safefy 
and  Applied  Nutrition  (HFS-456),  Food 
and  Dn^  Administration,  200  C  St  SW.. 
Washington.  DC  20204,  202-20S-4605. 
SUPfLBiENTARY  INFORMATION:  In  the 
Federal  Register  of  February  6, 1997  (62 
FR  5700),  FDA  published  an  advance 
notice  of  proposed  rulemaking  on 
CGMP  in  manufacturing,  paddng.  or 
holding  dietary  supplements  (Docket 
No.  96N-0417).  Interested  p«sons  were 
given  until  May  7, 1997,  to  comment  on 
the  advance  notice  of  proposed 
rulemaking. 

FDA  has  received  requests  from  two 
manufecturers,  and  two  trade 
organizations  representing 
mmuifacturers,  of  dietary  supplements 
for  an  extension  of  the  comment  period. 
Three  requests  asked  that  the  agency 
extend  the  comment  period  in  order  to 
provide  more  time  for  interested  parties 
to  develop  comments  on  FDA's  request 
for  information  on  whether 
requirements  for  manufacturing  and 
handling  dietary  ingredients  and  dietary 
supplements  may  be  adequately 
addressed  by  a  regulation  based  on  the 
principles  of  HAOCP.  The  requests 
stated  that  many  dietary  supplement 
manufacturers  were  not  famitiar  with 
the  HACCP  concept,  and  additional 
time  was  needed  to  fully  imderstand 
HACCP  and  its  applicd>ilify  to  the 
development  of  C^4P  for  dietary 
supplflinents.  After  careful 
consideration  of  the  requests  submitted 
to  the  agency,  FDA  has  decided  to  grant 
an  extension  erf  the  comment  period 
until  June  6. 1997. 

Interested  persons  may,  on  or  before 
Jtme  6, 1997.  stibmit  to  the  Dodwts 
Management  Branch  (adckess  above) 
written  comments  regarding  this 
advance  notice  of  proposed  rulemaking. 
Two  copies  of  any  comments  are  to  be 
submitted,  excq>t  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  appropriate  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  28, 1997. 
William  B.  Sclmlls, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  97-11713  Filed  5-5-97;  8:45  am) 
aajjNO  COOK  4i«s-st-s 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 
(DEA  Numtar  162P] 

Schedules  of  Controiied  Substances: 
Proposed  Removal  of  Fenfluramine 
From  ttie  Controlled  Sut>stafK»s  Act 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTXM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
by  the  Acting  Deputy  Administrator  of 
the  DEA  to  remove  the  anorectic  drug, 
fenfluramine,  including  its  salts, 
isomers  and  salts  of  isomers  from 
control  under  the  Controlled  Substances 
Act  (CSA).  This  proposed  action  is 
based  upon  a  finding  by  the  Acting 
Deputy  Administrator  of  the  DEA  that 
the  data  collected  and  reviewed  to  date 
are  insufflcient  to  establish  that 
fenfluramine  has  sufficient  potential  for 
abuse  and  dependence  to  justify  its 
continued  control  in  any  schedule  at 
this  time.  This  nile,  if  finalized,  would 
remove  all  regulatory  controls  and 
criminal  sanctions  of  the  CSA  firom 
activities  involving  fenfluramine. 
DATES:  Conunents,  objections,  and 
requests  for  a  hearing  must  be  received 
on  or  before  July  7, 1997. 

AOfMESSES:  Comments,  objections  and 
requests  for  a  hearing  should  be 
submitted  in  quintuplicate  to  the  Acting 
Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537.  (202)  307- 
7183. 

SUH>LBfBITARY  INFORMATION: 
Fenfluramine  is  an  anorectic  indicated 
for  the  management  of  exogenous 
obesity  that  was  first  approved  for 
marketing  in  the  United  States  under 
the  trade  name  of  Pondimin  in  1973. 
Fenfluramine,  its  salts,  isomers  and  salts 
of  isomers,  were  placed  into  Schedule 
IV  of  the  CSA  effective  on  June  15, 1973 
because  fenfluramine  was  determined  to 
be  chemically  and  pharmacologically 
similar  to  amphetamine  and  other 
anorectic  drugs  controlled  under  the 
CSA.  This  action  was  based  on  a 
recommendation  by  the  Acting 
Assistant  Secretary  for  Health. 
Intemeuron  Pharmaceuticals,  Inc.,  the 
manufacturer  of  a  new  fenfluramine 
product  (Redux,  approved  by  the  Food 


and  Drug  Administration  for  marketing 
in  the  United  States  in  April  1996) 
petitioned  the  DEA  on  March  18,  1991 
to  decontrol  fenfluramine,  citing  a  lack 
of  actual  or  potential  for  abuse.  The 
DEA  Administrator,  after  gathering 
available  data  and  conducting  an  initial 
review  of  that  data,  requested  a 
scientific  and  medical  evaluation  and 
scheduling  recommendation  firom  the 
Assistant  Secrettiry  for  Health, 
[}epartment  of  Health  and  Human 
Services  (DHHS)  by  letter  dated 
December  2, 1991  in  accordance  with  21 
U.S.C.  811(b).  DHHS  provided  its 
medical  and  scientific  evaluation  and 
scheduling  recommendation  on 
fenfluramine  to  the  DEA  by  letter  dated 
June  3, 1996.  The  Assistant  Secretary  for 
Health  concluded  that  fenfluramine 
does  not  warrant  control  under  the  CSA 
and  recommended  to  the  DEA  that 
fenfluramine  be  decontrolled.  The 
Assistant  Secretary  for  Health  provided 
a  written  scientific  and  medical 
evaluation  which  formed  the  basis  for 
the  recommendation. 

The  DHHS  evaluation  considered 
reports  in  the  scientific  and  medical 
literatiue  (1968-1995).  adverse  reaction 
reports  (1973-1995),  data  from  the  Drug 
Abuse  Warning  Network  (DAWN) 
(1985-1993),  the  System  to  Retrieve 
Information  from  Drug  Evidence 
(STRIDE)  (1973-1991).  marketing  data 
(1990-1993)  and  other  sources  of 
information.  Data  from  the  scientific 
and  medical  literature  demonstrate  that 
fenfluramine  is  not  an  amphetamine- 
like stimulant.  Fenfluramine  does  not 
maintain  self-administration  as 
evidenced  by  studies  in  several  species 
(rhesus  monkeys,  baboons,  dogs  or 
rodents).  In  drug  discrimination  studies 
in  humans  and  laboratory  animals,  the 
effects  of  fenfluramine  differed  from 
those  of  amphetamine  and  cocaine.  In 
human  studies,  the  subjective  effects  of 
fenfluramine  were  found  to  differ  from 
those  of  other  amphetamine-like 
anorectics.  Fenfluramine  however,  at 
high  doses,  displays  complete 
generalization  to  MDMA  in  rodents. 
Subjective  evaluation  studies  of  high 
doses  of  fenfluramine  in  humans  shows 
that  in  some  cases  it  produces  euphoria 
alternating  with  dysphoria.  The  DHHS 
reported  that  although  high  doses  of 
fenfluramine  may  result  in  LSD-like 
responses,  these  have  been 
characterized  by  dysphoric.  Clinical 
data  does  not  show  that  the  use  of 
fenfluramine  or  dexfenfluramine  at  high 
doses  leads  to  dependence  to  the  same 
extend  as  other  substances  in  Schedules 
IV  or  V.  The  DHHS  found  the  risks  to 
the  public  health  resulting  from  the 
abuse  of  fenfluramine  to  be  similar  to 


the  abuse  or  misuse  of  any  other  agent 
that  is  taken  outside  of  appropriate 
medical  direction.  However,  the  DHHS 
did  cite  neurotoxic  consequences  and 
primary  pulmonary  hypertension  in 
humans  as  possible  safety  risks 
associated  with  fenfluramine  use.  The 
DHHS  review  also  indicates  that  based 
upon  over  20  years  of  marketing  of 
fenfluramine  in  the  United  States  and 
elsewhere,  abuse  of  fenfluramine  has 
not  been  demonstrated  to  result  in 
either  physical  or  psychic  dependence 
that  would  lead  to  craving  of  the  desire 
to  re-initiate  the  drug  upon 
discontinuation  of  use.  The  document 
indicates  that  reports  of  actual  abuse, 
diversion  and  withdrawal  syndrome 
have  been  collected  but  are  considered 
isolated.  The  significance  of  these 
reports,  relative  to  the  production  of 
dependence  to  the  same  extend  as  other 
substances  in  Schedules  IV  or  V,  has  not 
been  established. 

The  DHHS,  in  its  evaluation, 
however,  noted  that  there  had  been 
limited  sales  and  prescribing  of 
fenfluramine  from  1973  to  1992,  thus 
data  on  abuse,  diversion  and  trafficking 
of  fenfluramine  would  be  expected  to  be 
minimal.  DHHS  reported  a  recent 
dramatic  increase  in  usage  of 
fenfluramine,  particularly  in 
combination  with  phentermine,  a 
Schedule  IV  controlled  substance. 
DHHS  noted  that  this  could  be  reason 
for  concern  because  the  long-term  use 
could  significantly  impact  the  public 
health. 

While  the  recommendations  of  DHHS 
are  binding  on  DEA  regarding  scientific  ' 
and  medical  matters,  the 
recommendation  to  decontrol 
fenfluramine  is  not  binding  on  the  DEA 
because  fenfluramine  is  currently 
controlled  under  the  CSA.  The  DEA 
must  consider  the  DHHS 
recommendation  and  all  other  relevant 
data  prior  to  making  a  determination  as 
to  whether  substantial  evidence  of 
potential  for  abuse  exists  so  as  to 
warrant  continued  control  of 
fenfluramine  under  the  CSA.  Thus,  the 
DEA  examined  the  DHHS 
recommendation,  supplemented  by 
more  recent  abuse,  diversion,  and 
trafficking  data  in  light  of  the  following 
factors  determinative  of  control  or 
removal  of  a  drug  or  other  substance 
from  the  schedules  [21  U.S.C.  811(c)|: 

(1)  Its  actual  or  relative  potential  for 
abuse. 

(2)  Scientific  evidence  of  its 
pharmacological  efiiact,  if  known. 

(3)  The  state  of  ciirrent  scientific 
knowledge  regarding  the  drug  or  other 
substance. 

(4)  Its  history  and  current  pattern  of 
abuse. 


(5)  The  scope,  duration,  and 
significance  of  abuse. 

(6)  What,  if  any.  risk  there  is  to  the 
public  health. 

(7)  Its  psychic  or  physiological 
dependence  liability. 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  under  the  CSA. 

In  addition  to  the  DHHS  data,  the 
DEA  review  shows  that: 

(1)  DAWN,  forensic  laboratory  data 
and  associated  federal  investigative  files 
show  very  little  abuse,  trafficldng  and 
diversion  of  fenfluramine.  A  few  DEA 
Field  Offices  have  reported  increases  in 
fenfluramine  purchases  by  physicians 
and  pharmacies  accompanied  by 
indiscriminate  prescribing  of 
fenfluramine,  often  in  combinatimi  with 
phentermine.  The  U.S.  Customs  Service 
has  documented  seizures  of  illegally 
imported  fenfluramine  tablets  into  the 
United  States,  that  were  repackaged  and 
shipped  to  Mexican  pharmacies.  The 
significance  of  these  reports  in  terms  of 
fenfluramine's  abuse  potential  is 
unknown  as  of  this  time.  The  levels  of 
abuse,  trafficking  and  diversion 
identified  thus  br  for  fenfluramine  are 
less  than  those  of  similarly  controlled 
substances. 

(2)  State  authorities  including  Boards 
of  Pharmacy.  Boards  of  Medical 
Examiners,  Departments  of  Health,  and 
police  crime  laboratories  were  queried 
and  reported  little  or  no  dociunented 
actual  abuse,  trafficking  and  diversion  at 
this  time.  DEA  received  input  from  36 
state  agencies  and  the  District  of 
Coliunbia.  The  majority  of  state  drug 
regulatory  agencies  reported  that  they 
hul  no  evidence  that  fenfluramine  is 
trafficked  or  abused.  There  were  a  few 
cases  reported  where  patients  had 
obtained  fenfluramine  through 
unauthorized  prescription  refills, 
fraudulent  prescriptions,  doctor 
shopping,  illegal  sales,  mail  order 
schemes  and  thefts.  However,  these 
reports  generally  include  phentermine 
and  their  association  vtdth  fenfluramine 
abuse  has  not  been  estabUshed.  Very 
few  state  police  crime  laboratories 
reported  cases  involving  fenfluramine. 

(3)  Fenfluramine  has  been  mariceted 
in  the  U.S.  since  1973.  with  little 
therapeutic  use  until  recently  when  the 
combination  of  phentermine  and 
fenfluramine  emerged.  The  number  of 
prescriptions  for  fenfluramine  has 
increased  dramatically  since  1992  and 
has  more  than  doubled  each  year  since 
1994.  Total  prescriptions  dispensed  in 
the  United  States  in  1992  for 
fenfluramine  were  less  than  100,000.  In 
1996.  total  prescriptions  dispensed  in 
the  United  States  totalled  over  5.1 


million,  an  increase  of  6100  percmt  in 
four  years. 

The  Acting  Deputy  Administrator  of 
the  DEA.  bamd  on  the  DHHS  evaluation 
and  the  DEA  review,  has  concluded  that 
there  is  insufficient  data  available  at  this 
time  to  establish  that  fenfluramine  has 
a  potential  for  abuse  which  warrants 
control  under  the  CSA.  Nevertheless,  it 
is  unclear  whether  the  low  levels  of 
abuse,  trafficking  and  diversion  are  due 
to  the  feet  that  only  recently 
fenfluramine  became  available  in 
significant  quantities  or  if  the  low  levels- 
of  data  are  an  indication  that 
fenfluramine  lacks  abuse  potential. 
Therefore,  in  light  of  the  increasing 
availability  and  use  of  fenfluramine, 
particularly  in  combination  with 
phentermine.  and  possible  public  health 
and  safety  risks  including  neurotoxicity, 
primary  pulmonary  hypertension  and 
reports  that  fenfluramine  may  have 
pharmacological  similarity  to  some 
hallucinogenic  substances,  the  DEA  will 
carefully  monitor  the  abuse,  traffiddng 
and  diversion  indicaton  regarding  this 
substance.  If  this  data  indicates  the  need 
for  a  reexamination  of  the  control  status 
of  fenfliiramine.  the  ISA  will  re-initiate 
the  evaluation  process  as  set  forth  in  the 
CSA  [21  U.S.C.  811(b)]. 

Relying  on  the  scientific  and  medical 
evaluation  and  the  reccmunendation  of 
the  Assistant  Secretary  of  Health 
received  in  accordance  with  21  U.S.C 
811(b).  and  the  independent  review  of 
the  I^A,  the  Acting  Deputy 
Administrator  of  the  DEA,  pursuant  to 
Section  201(b)  of  the  Act  [21  U.S.C 
811(b)],  has  determined  that  these  fects 
and  all  other  relevant  data  constitute 
substantial  evidence  that  fenfluramine 
should  be  removed  entirely  from  the 
schedules. 

Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  a  hearing,  in  writing,  with 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state,  with  particularity, 
the  issues  concerning  whidi  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Acting  Deputy 
Administrator,  Drug  Enforcement 
Administration.  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative.  In  the  event  that 
comments,  objections  or  requests  for  a 
hearing  raise  one  or  more  issues  which 
the  Acting  Deputy  Administrator  finds 
warrants  a  hearing,  the  Acting  Deputy 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  siunmarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

In  accordance  with  die  provisions  of 
the  CSA  [21  U.S.C  811(a)],  this  action 


is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866,  Secticm  3(d)(1). 

The  Acting  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibility  Act  [5  U.S.C.  605(b)].  haa 
reviewed  this  proposed  rule  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small-business 
entities.  Fenfluramine  is  available  in 
drug  products  for  the  treatment  of 
obeidty,  some  of  which  have  been 
marketed  in  the  United  States  for  a 
number  of  yean.  This  proposed  rule,  if 
finalized,  will  allow  persons  to  handle 
fenfluramine  without  being  subject  to 
the  regiilatory  controls  of  the  CSA. 
Fenfluramine  will  ccmtinue  to  be  a 
prescription  drug. 

Tliis  rule  will  not  have  substantial 
direct  efiocts  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  their  various 
levels  of  government  States  may  choose 
to  decontrol  fenfluramine  or  continue  to 
control  it  under  their  respective  CSA. 
Therefore,  in  accordance  with  E.O. 
12612,  it  is  determined  that  this  nde.  if 
finalized,  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

List  ofSobiects  in  21  CFR  Part  130* 

Administrative  practice  and 
procedure,  drug  traffic  control, 
narcotics,  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  [21  U.S.C  811(a)l.  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegate  to  the  Acting  Deputy 
Administrator  ptirsuant  to  28  CFR 
0.104.  the  Acting  Deputy  Administrator 
hereby  proposes  that  21  CFR  part  1308 
be  amended  as  follows: 

PART  130e-(AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Aattmrtty:  21  U.S.C  811. 812. 871(b) 
unless  otherwise  noted. 

|13(».14   [Amandadl 

2.  Section  1308.14  is  proposed  to  be 
amended  by  removing  the  existing 
paragraph  (d)  and  by  redesignating  the 
existing  paragraphs  (e)  and  (f)  as  (d)  and 
(e),  respectively. 


UMI 
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Dated:  April  29. 1997. 
JuMS  S.  Milfonl. 
Acting  Deputy  Administrator. 
(FR  Doc.  97-11689  Filed  5-5-97;  8:45  un) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  TotMcco  and 
Hraarms 

27CFRPart9 
(Mottee  No.  851  (97-106)] 
RM:  1512-AA07 

Davis  Mountains  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  located  in  Jeff  Davis 
County.  Texas,  to  be  known  as  "Davis 
Mountains."  This  proposal  is  the  result 
of  a  petition  filed  by  Maymie  Nelda 
Weisbach  of  Blue  Moimtain  Vineyard, 
Inc.  ATF  believes  that  the  establishment 
of  viticultural  areas  and  the  subsequent 
use  of  viticult\iral  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
groMm  and  enables  consumers  to  better 
identify  the  wines  they  purchase. 

DATES:  Written  comments  must  be 
received  by  July  7,  1997. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  and  Spirits 
{Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  P.O.  Box  50221, 
Washington,  DC  20091-0221,  Attn: 
Notice  No.  851.  Copies  of  written 
comments  received  in  response  to  this 
notice  of  proposed  rulemaking  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF 
Reference  Library,  Docimient  Services 
Branch,  Room  6300,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marjorie  D.  Ruhf,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8230). 

SUPPt^MENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 


CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultuiral  areas. 
Section  4.25a(e)(l),  title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grai>e-growing  region 
distinguishable  by  geographical 
featiues,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  foimd 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from 
Maymie  Nelda  Weisbach,  of  Blue 
Mountain  Vineyard,  Inc.,  proposing  to 
establish  a  viticultiual  area  in  Jeff  Davis 
County,  Texas,  to  be  known  as  "Texas 
Davis  Mountains."  The  proposed 
viticultiu^  area  is  located  in  the  Trans- 
Pecos  region  of  west  Texas.  The  entire 
area  contains  approximately  270,000 
acres,  of  which  approximately  40  acres 
are  planted  to  vineyards.  Blue  Mountain 
Vineyard  is  the  only  commercial  grower 
currently  active  within  the  prop<Med 
viticultural  area. 

Evidence  of  Name 

The  petitioner  provided  evidence  that 
the  name  "Davis  Mountains"  is  locally 
known  as  referring  to  the  area  specified 
in  the  petition,  and  proposed  that  the 
area  be  designated  as  "Texas  Davis 


Mountains"  to  aid  in  national 
recognition  of  the  area.  She  noted  that, 
outside  of  the  State  of  Texas,  the  name 
Davis  Mountains  may  not  be  well 
known.  Evidence  supporting  the  use  of 
the  name  "Davis  Moimtains"  includes: 

(a)  One  of  the  U.S.G.S.  maps  used  to 
show  the  boundaries  of  the  proposed 
area  (Mount  Livermore,  Texas — 
Chihuahua)  uses  the  name  "Davis 
Mountains"  to  identify  the  northern 
portion  of  the  proposed  area.  There  is  a 
park  named  "Davis  Mountain  State 
Park"  in  the  southeastern  portion  of  the 
proposed  area.  The  map  shows  no 
conflicting  designation  for  the 
remainder  of  th^roposed  area. 

(b)  The  petitioner  provided  an  excerpt 
from  the  1952  edition  of  The  Handbook 
of  Texas,  published  by  the  Texas  State 
Historical  Association,  which  describes 
the  Davis  Mountains.  The  location  and 
other  features  described  in  this  entry  are 
consistent  with  the  petition. 

(c)  The  petitioner  also  provided  an 
excerpt  from  the  1968  edition  of  Texas 
Today,  a  book  in  the  Harlow  State 
Geography  Series,  from  the  Harlow 
Publishing  Corporation.  In  it,  the  Davis 
Mountains  are  described  as  the  most 
extensive  and  among  the  highest  of  the 
Texas  mountain  groups. 

(d)  Finally,  the  petitioner  provided 
copies  of  two  highway  maps,  the 
Champion  Map  of  Texas,  and  the  Exxon 
Travel  Clnb  Map  of  the  United  States, 
both  of  which  identify  the  Davis 
Mountains  by  name. 

ATF  reviewed  available  resources  and 
found  no  references  to  any  other  "Davis 
Mountains."  There  is  national 
recognition  of  the  name  "Davis 
Mountains"  as  an  area  in  Texas,  known 
for  the  McE>onald  Observatory,  which  is 
located  there,  and  as  a  tourist 
destination  for  its  history,  scenery  and 
wildlife.  For  purposes  of  this  notice,  the 
name  "Davis  Mountains"  will  be  used 
as  the  name  for  the  proposed  area. 
Comments  on  the  need  for  further 
clarification  of  this  name  are  solicited  in 
the  Public  Participation  section  of  this 
notice. 

Evidence  of  Boundaries 

The  petitioner  has  defined  the 
proposed  area  primarily  by  highways 
which,  she  states,  parallel  geograpldc 
features  which  define  the  area.  In 
support  of  this  approach,  the  petitioner 
provided  a  copy  of  "Texas,"  the 
Houston  Chronicle  Magazine,  for  June  2, 
1996.  The  cover  story  was  "High 
mountain  vistas,  driving  the  73-mile 
loop  around  the  Davis  Mountains."  In  a 
map  associated  with  the  article,  the 
routes  used  for  the  driving  tour  are  the 
same  as  those  selected  by  the  petitioner, 
except  the  northern  boundary.  The 


driving  tour  recommendation  followed  a 
route  to  the  north  of  the  proposed 
northern  boundary,  which  the  petitioner 
drew  using  other  features.  As  evidence 
that  the  proposed  boimdaries  for  the 
area  are  as  specified  in  the  petition,  the 
petitioner  states  the  proposed  limits  of 
the  area  parallel  geographic  features 
such  as  canyons,  creeks  and 
escarpments,  which  represent  natural 
boundaries  between  the  mountains  and 
the  surrounding  desert. 

Geographical  Features 

The  proposed  viticultural  area  is 
described  in  Great  Texas  Getaways, 
copyright  1992,  by  Ann  Ruff,  as  follows: 

No  matter  which  way  you  drive  into  the 
Davis  Mountains  you  will  have  to  tace  the 
barren  terrain  without  the  taste  of  cool  water. 
But  when  you  reach  this  wonderful  oasis, 
those  long,  dreary  miles  are  more  than  worth 
the  reward.  Here  the  days  are  fiesh  and  cool, 
the  nights  brisk,  and  the  scenery  fantastic. 

The  petitioner  stated  the  proposed  area  is 
distinguishable  from  surrounding  areas 
primarily  by  its  altitude,  which  contributes  to 
the  geographic  and  climatic  features  which 
provide  for  excellent  grape-growing. 

The  petitioner  provided  the  following 
evidence  to  support  her  claims: 

Topography 

The  U.S.G.S.  topographic  rtiap 
submitted  by  the  petitioner  shows  the 
proposed  area  is  a  mountainous  area 
varjring  in  elevation  from  4,500  to  8,300 
feet,  surrounded  by  flatter  terrain.  The 
petitioner  adds  these  moimtains  are  the 
second-highest  range  in  Texas.  The 
northmn  and  eastern  limits  are  clearly 
defined  by  escarpments.  Sharp 
boundaries  in  the  west  and  south, 
however,  are  lacking  as  the  same 
formations  continue  into  the  Ord  and 
Del  Norte  Mountains.  The  Chihuahua 
desert  extends  for  miles  in  all 
directions,  its  gently  rolling  grasses 
interspersed  with  yucca  and  agave. 

SoU 

The  petitioner  states  the  Davis 
Mountains  were  created  about  35 
million  years  ago  by  the  same  volcanic 
thrust  that  formed  die  front  range  of  the 
Rockies.  The  mountains  are  composed 
of  granitic,  porphrytic  and  volcanic 
rodes,  as  well  as  limestones  of  various 


Climate 

The  cover  story  in  "Texas,"  the 
Houston  Chronicle  Magazine,  for  Jime  2. 
1996,  titled  "High  moimtain  vistas, 
driving  the  73-mile  loop  around  the 
Davis  Mountains"  by  Leslie  Sowers, 
described  the  proposed  area  as  a 
"mountain  island  *  •  •  that  is  cooler, 
wetter,  and  more  biologically  diverse 


than  the  vast  plains  of  the  Chihuahua 
desert  that  surroimd  it."  The  article 
went  on  to  note  that  the  Davis 
Mountains  receive  20  inches  of  rainfall 
a  year,  contrasted  with  10  inches  a  year 
in  the  surrounding  desert 

Proposed  Boundary 

The  boundary  of  the  proposed  Davis 
Mountains  viticultural  area  may  be 
foimd  on  two  United  States  Geological 
Survey  (U.S.G.S.)  maps  with  a  scale  of 
1:100,000.  The  boundary  is  described  in 
§9.155 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Oder  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticidtural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are 
proposed.  Accordingly,  a  regulatory 
fle^dbility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(j))  and  its  implementing 
regulations,  5  CFR  Part  1320.  do  not 
apply  to  this  notice  of  proposed 
rulemaking  because  no  requirement  to 
collect  information  is  proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  We  are  particularly 
interested  in  comments  concerning  the 
need  for  the  use  of  the  name  "Texas 
Davis  Moimtains"  to  clarify  the  location 
of  the  proposed  area.  Comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 


comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 
Drafting  Information:  The  principal 
author  of  this  document  is  Mar)orie  D. 
Ruhf,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  0 

Administrative  practice  and 
procediue.  Consumer  protecticHi. 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9.  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Audiority:  27  U.S.C.  205. 

Par.  2.  The  table  of  sections  in  subpart 
C  is  amended  by  adding  §  9.155  to  read 
as  follows: 


9.  Davis  Moimtains. 
Par.  3.  Subpart  C  is  amended  by 
adding  §  9.155  to  read  as  follows: 

Subpart  C— Approvad  American 
Viticultural  Areas 


§9.155    Davis  Mountains. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Davis 
Moimtains." 

(b)  Approved  map.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Davis  Mountains  viticultural  area 
are  two  U.S.G.S.  metric  topographical 
maps  of  the  1:100,000  scale,  titled: 

(1)  "Fort  Davis,  Texas,"  1985. 

(2)  "Mount  Livermore,  Texas — 
Chihuahua,"  1985. 

(c)  Boundary.  The  Davis  Mountains 
viticultural  area  is  located  in  Jeff  Davis 
County,  Texas.  The  boundary  is  as 
follows: 

(1)  The  beginning  point  is  the 
intersection  of  Texas  Highway  17  and 
Farm  Road  1832  on  the  Fort  Davis, 
Texas,  U.S.G.S.  map: 

(2)  From  the  beginning  point,  the 
boundary  follows  Highway  17  in  a 
southeasterly  and  then  southwesterly 
direction  until  it  intersects  with 
Hi^way  166; 

(3)  The  boundary  then  follows 
Highway  166  in  a  southwesterly 
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direction  onto  the  Mt.  Livennore, 
Texas — Chihuahua,  U.S.G.S.  map; 

(4)  The  boundary  continues  to  follow 
Highway  166  in  a  westerly  direction; 

(5)  The  boundary  then  continues  to 
follow  Highway  166  as  it  turns  in  a 
northerly  and  then  northeasterly 
direction  to  the  point  where  it  meets 
Highway  118; 

(6)  The  boundary  then  follows 
Highway  118  in  a  northerly  direction 
until  it  reaches  a  point  where  it 
intersects  with  the  1600  meter  contour 
line,  just  north  of  Robbers  Roost 
Canyon; 

(7)  The  boundary  then  proceeds  in  a 
straight  line  due  east  for  about  two 
miles  until  it  reaches  the  1600  meter 
contour  line  to  the  west  of  Friend 
Mountain; 

(8)  The  boundary  follows  the  1600 
meter  contour  line  in  a  northeasterly 
direction  until  it  reaches  the 
northernmost  point  of  Friend  Mountain; 

(9)  The  boundary  then  diverges  from 
the  contour  line  and  proceeds  in  a 
straight  line  east-souUieast  until  it 
reaches  the  beginning  point  of  Buckley 
Canyon,  approximately  three-Hfths  of  a 
mile; 

(10)  The  boundary  then  follows 
Buckley  Canyon  in  an  easterly  direction 
to  the  point  where  it  meets  Cherry 
Canyon; 

(11)  The  boundary  then  follows 
Cherry  Canyon  in  a  northeasterly 
direction  to  the  point  where  it  meets 
Grapevine  Canyon; 

(12)  The  boundary  then  proceeds  in  a 
straight  line  from  the  intersection  of 
Cherry  and  Grapevine  Canyons  to  the 
peak  of  Bear  Cave  Mountain,  on  the  Fort 
Davis,  Texas,  U.S.G.S.  map; 

(13)  The  boimdary  then  proceeds  in  a 
straight  line  from  the  peak  of  Bear  Cave 
Mountain  to  the  point  where  Farm  Road 
1832  begins; 

(14)  The  boundary  follows  Farm  Road 
1832  back  to  its  intersection  with  Texas 
Highway  17,  at  the  point  of  beginning. 

Approved:  April  21. 1997. 
John  W.  Magaw, 
Director. 

(PR  Doc.  97-11746  Filed  5-5-97;  8:45  am] 
BILUNQ  CODE  4«10-31-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC47 

Cape  Cod  National  Seashore,  Off-road 
Vehicle  Use 

AGENCY:  National  Park  Service,  Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  to  revise  the  current 
regulation  for  off-road  vehicle  (ORV)  use 
at  Cape  Cod  National  Seashore.  Since 
the  current  plan  (1981  ORV 
Management  Plan,  as  amended  in  1985) 
went  into  effect,  new  and  unrelated 
measures  have  impacted  the  off-road 
vehicle  corridor  identified  in  the 
amended  plan.  These  measures  have 
resulted  from  the  necessity  to  protect 
the  federally  listed  threatened  piping 
plover  (Chamdrius  melodus).  Because  of 
a  lack  of  flexibility  in  the  Amended 
1985  Plan,  there  has  been  an  inability  to 
adapt  it  to  changing  natural  resource 
concerns. 

The  piping  plover  became  a  federally 
listed  threatened  species  in  1986.  In 
1995  there  were  83  pair  of  plovers 
nesting  on  the  beaches  of  Cape  Cod 
National  Seashore.  Thirty-three  pair 
were  within  the  eight  and  one-half  miles 
of  the  ORV  corridor.  During  the  Fourth 
of  July  weekend  (a  period  of  peak  use 
for  ORV's)  in  1994,  eight-tenths  of  a 
mile  of  the  ORV  corridor  was  open.  In 
1995,  only  six-tenths  of  a  mile  was 
open.  Because  of  the  sand  dune 
configuration  on  portions  of  the  outer 
beach,  1995,  only  six-tenths  of  a  mile 
was  open.  Because  of  the  sand  dune 
configuration  on  portions  of  the  outer 
beach,  it  is  expected  that  the  birds  will 
continue  to  nest  here.  Thus,  Cape  Cod 
National  Seashore  hopes  to  develop  a 
more  flexible  and  effective  regulation 
governing  ORV  use  that  will 
accommodate  the  NPS's  responsibilities 
for  managing  natural  resources. 
DATES:  Written  comments  will  be 
accepted  through  June  5, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Burks,  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667.  Telephone 
50S-349-3785,  est.  203. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  mission  of  the  NPS  is  to  preserve 
and  protect  park  resources  while  at  the 
same  time  allowing  for  the  enjoyment  of 
these  same  resources  in  a  manner  that 
will  leave  them  unimpaired  for  future 
generations.  In  September  1995,  Cape 
Cod  National  Seashore  convened  a 
committee  to  negotiate  a  rulemaking 
(per  the  Federal  Advisory  Commission 
Act  (FACA),  5  U.S.C.  App.  11  conflicts, 
while  also  providing  optimum 
protection  for  the  piping  plover 


[Chamdrius  melodus)  in  compliance 
with  the  Endangered  Species  Act  of 
1973,  as  amended,  and  other  Seashore 
resources. 

The  1981  ORV  Management  Plan  was 
challenged  in  U.S.  District  Court. 
However,  the  plan,  as  amended  in  1985 
(50  FR  31181),  was  upheld  by  the 
District  Court  in  1988  and  the  U.S. 
Court  of  Appeals  in  1989.  The  District 
Court  found  that  ORV  use  at  Cape  Cod 
National  Seashore  is  not  inappropriate; 
that  the  1985  Plan  minimized  user 
conflicts;  that  the  NPS  had  provided 
other  recreational  users  adequate  use  of 
the  Seashore;  that  the  NPS  had  properly 
surveyed  the  sentiments  of  Seashore 
users;  and  that  ORV  use,  as  managed  by 
the  NPS,  does  not  adversely  affect  the 
Seashore's  values  or  its  ecology. 

The  1985  regulation  that  established 
an  8.5  mile  ORV  corridor  on  the  40 
miles  of  outer  beach  within  the 
Seashore  would  have  provided  a 
satisfactory  solution  except  that  since 
1988,  the  number  of  nesting  pair  of 
piping  plover  increased  in  this  area  over 
800  percent.  The  ORV  corridor  is  one  of 
the  prime  nesting  areas  in  the  Seashore 
(in  1995,  33  of  87  pair  nested  in  the 
corridor).  Primarily  because  of  plovers 
in  the  corridor,  the  Seashore  staff 
monitors  every  bird,  nest  and  egg  daily 
to  determine  if  the  ORV  corridor  should 
be  open  or  closed.  Symbolic  fencing  is 
put  up  as  soon  as  a  nest  is  established 
to  identify  the  site.  Wire  enclosures  are 
put  up  once  the  eggs  have  been  laid  and 
the  ORV  corridor  is  closed  from  the  time 
the  birds  hatch  until  they  fledge, 
approximately  28  days  later.  In  the  past 
few  years,  during  the  time  when  the 
Seashore  receives  the  most  visitors 
(Fourth  of  July),  including  people 
wishing  to  use  the  ORV  corridor,  only 
0.4  to  0.6  miles  of  the  corridor  has  been 
open. 

Decision  To  Initiate  Negotiated 
.  Rulemaking 

The  need  for  a  new  rule  and  the  use 
of  the  negotiated  process  was  motivated 
by  a  number  of  events  including 
legislative  requirements,  past  litigation, 
management  issues  and  inflexibility  of 
the  existing  rule  to  deal  with  changing 
conditions  such  as  the  use  of  the 
corridor  by  the  piping  plover.  The 
proposed  regulation  and  the  negotiated 
rulemaking  process  is  an  attempt  to 
manage  off-road  vehicle  (ORV)  access 
on  the  outer  beach  in  a  way  that 
accommodates  the  wishes  of  ORV 
enthusiasts  and  those  choosing  other 
forms  of  beach  use,  while  minimizing 
impacts  to  natxiral  and  cultural 
resources  and  providing  a  degree  of 
flexibility  for  managing  the  beach. 


Since  the  current  plan  (1981  ORV 
Management  Plan,  as  amended  in  1985) 
went  into  effect,  issues  which  had  not 
been  anticipated  or  addressed 
previously  impacted  the  off-road  vehicle 
corridor.  These  impacts  were  mainly  in 
response  to  the  importance  of  and  the 
effortsto  protect  the  piping  plover. 
Thus,  Cap  Cod  National  Seashore  hopes 
the  new  regulation  will  be  more  flexible 
and  effective  in  governing  ORV  use,  and 
will  accommodate  the  NPS's 
responsibilities  for  managing  natural 
resources  and  the  recreational 
opportunities  mandated  in  the 
Seashore's  enabling  legislation. 

The  objective  of  negotiated 
rulemaking  is  to  front  load  the 
controversy  by  getting  all  the  interested 
parties  involved  in  the  decision  making 
process  from  the  begiiming  and 
acknowledging,  if  not  resolving,  all  the 
issues  and  concerns.  The  process  brings 
together  at  the  negotiating  table  the 
organizations  that  are  interested  in  the 
issues  and  charges  them  with 
developing  a  solution  that  is  acceptable 
to  everyone.  This  process  is  used  by 
many  Federal  agencies,  but  this  was  the 
first  time  the  NPS  used  negotiated 
rulemaking  to  develop  a  rule  that  will 
become  part  of  the  Code  of  Federal 
Regulations  (CFR). 

A  total  of  23  agencies,  organizations 
and  interest  groups  with  long  term 
interests  and  involvement  in  the  ORV 
issue  were  identified  for  the  conmiittee. 
They  included  State  agencies,  the  6 
towns  the  Seashore  is  located  within, 
ORV  user  groups,  environmental 
groups.  Federal  agencies,  and  tourism 
and  preservation  groups. 

Specifically,  the  Committee  consisted 
of  members  from  the  following 
organizations: 

1.  Association  for  the  Preservation  of 
Cape  Cod 

2.  Cape  Cod  Chamber  of  Commerce 

3.  C|0pe  Cod  Commission 

4.  Cape  Cod  Salties 

5.  Citizens  Concerned  for  Seacoast 
Management 

6.  Conservation  Law  Foimdation 

7.  F.astham  Forum 

8.  Highland  Fish  and  Game  Club 

9.  Massachusetts  Audubon  Society 

10.  Massachusetts  Beach  Buggy 
Association 

11.  Massachusetts  Coastal  Zone 
Management 

12.  Massachusetts  Department  of 
&ivironmental  Protection 

13.  Massachusetts  Division  of  Fisheries 
and  Wildlife 

14.  Massachusetts  Division  of  Marine 
Fisheries 

15.  National  Park  Service 

16.  Sierra  Club 


17.  Town  of  Chatham 

18.  Town  of  Eastham 

19.  Town  of  Orleans 

20.  Town  of  Provincetown 
Zl.TownofTiuro 

22.  Towm  of  Wellfleet 

23.  Town  ot  U.S.  Fish  and  Wildlife 
Service 

Each  organization  selected  one 
representative  to  sit  at  the  table.  This 
person  spoke  and  made  commitments 
for  that  organization.  Only 
representatives  were  allowed  to 
participate  in  the  formal  discusfions. 
All  participants  at  the  table  had  an 
equal  voice. 

To  avoid  problems  with  unbalanced 
votes  on  one  "side,"  the  negotiated 
rulemaking  was  done  as  a  consensus 
process  (every  organization  bad  veto 
authority).  The  task  assigned  the 
committee  was  to  develop  a  new  ORV 
regulation  for  Cape  Cod  National 
Seashore.  If  the  committee  was  unable 
to  reach  consensus  on  a  new  regulation, 
dien  the  NPS  would  develop  a  new  rule 
using  the  ideas,  information  and 
creativity  that  had  been  gathered  from 
the  group.  This  process  allowed  every 
issue,  idea  and  concern  to  be  heard;  all 
sides  had  a  chance  to  hear  what  was 
most  important  and  what  most  worried 
the  other  participants.  The  NPS  agreed 
that  if  consensus  was  reached,  the 
consensus  regulation  would  be  put 
forward  as  a  proposed  rule  through  the 
notice  and  comment  rulemaking  process 
vrith  full  public  involvement 

As  required  by  FACA,  all  formal 
meetings  were  announced  in  the 
Federal  Register  and  were  open  to  the 
public.  There  was  a  public  comment 
period  at  the  end  of  each  meeting. 
Letters  could  be  submitted  to  be 
included  in  the  official  record  if 
someone  was  unable  to  attend. 

The  rulemaking  sessions  were 
conducted  by  contracted  professional 
negotiators.  The  sessions  were  limited 
to  three,  two-day  meetings.  These 
meetings  were  spaced  one  month  apart 
to  allow  the  representatives  sufficient 
time  between  meetings  to  report  back  to 
their  respective  organizations  and  to 
ensure  that  they  were  not  committing  to 
things  the  organizations  could  not 
support  and,  very  importantly,  to  allow 
time  for  independent  interactions  and 
negotiations  among  committee  members 
to  occur. 

The  committee  was  successful  in 
reaching  consensus  on  a  proposed  ORV 
regulation  for  Cape  Cod  National 
Seashore.  It  is  the  contents  of  that 
regulation  that  have  been  used  to 
identify  issues,  alternatives  and 
potential  impacts  for  National 
Environmental  Policy  Act  (NEPA) 


compliance.  The  proposed  rule, 
accompanied  by  the  environmental 
compliance  documentation  for  that  rule, 
is  published  here  for  public  comment 
and  review. 

braes  of  CoDceni  Raised  Daring  the 
Negotiated  Rulamaking 

During  the  course  of  negotiations, 
many  ideas  and  issues  were  discussed, 
clarified  and  agreed  to  by  the 
negotiating  committee.  'The  committee 
reached  consensus  on  the  following 
items  and  agreed  that,  although  not 
appropriate  for  inclusion  in  the  text  of 
the  regulation,  these  items  were 
important  points,  ideas  and  agreements 
that  should  be  included  in  the  preamble 
where  they  would  be  part  of  the  official 
record  and  identified  as  part  of  the 
committee  consensus. 

Executive  Order  11644,  as  amended 
by  E.O.  lim9,  "Use  of  Off-Road 
Vehicles  on  Public  Lands"  directs  the 
NPS  to  monitor  the  impacts  of  the  ORV 
program  on  the  resources  of  Cape  Cod 
National  Seashore.  The  committee 
supported  this  monitoring  to  identify 
the  actual  effects  (or  lack  of  effiects)  of 
ORV  use  at  the  Seashore.  The  intent  of 
this  research  is  not  to  develop  "new" 
science  on  the  effiects  of  ORV  use  on  the 
outer  beaches,  but  to  document 
specifically  the  current  condition  of  the 
ORV  corridor  and  to  monitor  the 
changes,  if  any,  that  occur  over  time. 
This  data  will  be  used  to  assess  any 
changes  that  occur  in  the  area  where  the 
ORV  corridor  is  located  and  to  try  to 
identify  the  causes  of  these  changes. 
The  monitoring  methods  identified  for 
use  by  the  NPS  will  undergo  peer 
review  by  th%  broader  scientific 
community  to  identify  weaknesses, 
including  areas  of  monitoring  not 
covered  by  the  technical  research 
design.  In  this  context,  "peer"  includes 
scientists  beyond  the  NPS  scientific 
communify.  The  monitoring  will  result 
in  an  annual  report  that  NPS  will  also 
distribute  for  public  and  peer  review 
and  comment.  While  user  fees  gathered 
from  ORV  permits  can  be  used  to  fund 
this  research,  this  funding  is  limited. 

The  committee  recognized  the 
importance  and  relative  fragilify  of 
banier  spits,  such  as  the  sand  spit  at 
Hatches  Harbor.  The  NPS  agrees  to  work 
in  consultation  with  the  Massachusetts 
Office  of  Coastal  Zone  Management  to 
address  concerns  specific  to  barrier 
spits.  It  is  imderstood  that  these  areas    . 
are  more  sensitive;  that  they  are 
important  to  shorebirds  and  for 
protecting  the  natural  resources  located 
behind  them;  and  that  a  closer  Ibok  at 
these  sensitive  areas  may  result  in  a 
need  to  limit  use  or  further  control 
existing  uses  to  protect  resources. 
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The  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  requested 
to  develop  a  new  subcommittee  to 
provide  input  and  advice  on  the  ORV 
program  at  Cape  Cod  National  Seashore. 
The  chair  of  the  subconmiittee  will  be 
a  duly  appointed  member  of  the 
Commission.  Other  members  of  the 
subcommittee  will  represent  the  same 
general  mix  of  interests  represented  in 
the  negotiated  rulemaking  committee. 
This  subcommittee  will  be  assigned  to 
review  and  analyze  the  annual 
monitoring  report.  Following  its  review 
and  analysis,  the  subcommittee  may 
refer  any  ORV  program  management 
issues  it  identifies  to  the  commission  for 
further  deliberation,  and  the 
Conunission  may  advise  the 
Superintendent  with  respect  to  those 
issues. 

Night  fishing  is  recognized  as  an 
important  activity  on  the  beaches  of 
Cape  Cod  National  Seashore.  Vehicles 
displaying  a  permit  approved  by  the 
Superintendent  are  able  to  access  paved 
public  parking  lots,  closed  to  the  general 
public  after  hours,  for  nighttime  fishing. 
An  annual  report  submitted  to  the 
Secretary  of  the  Interior  will  include  an 
analysis  of  the  annual  operating  costs  of 
the  ORV  program. 

The  negotiated  rulemaking  committee 
discussed  a  potential  future  need  for 
commercial  permittees  who  would  bring 
people  to  various  outer  beach  locations 
to  fish,  swim,  picnic  or  enjoy  other 
activities  compatible  with  the 
establishment  of  the  Seashore.  This 
service  could  potentially  reduce  the 
number  of  people  needing  to  drive  their 
personal  ORV's  on  the  beach.  The 
Seashore  agreed  to  evaluate  ^e  impact 
if  the  number  of  conmiercial  permits  for 
the  ORV  corridor  exceeded  the  number 
issued  in  1981  (18).  Operators  of  a 
passenger  vehicle  for  hire,  engaged  in 
carrying  passengers  for  a  fee  on  a 
designated  ORV  route,  will  obtain  a 
permit  for  commercial  use  issued  by  the 
Superintendent.  One  condition  of  this 
permit  will  be  that  the  applicants  must 
demonstrate  they  possess  adequate 
knowledge  of  the  Seashore's  off-road 
system  and  points  of  interest,  and  they 
must  comply  with  all  applicable 
Federal,  State  and  local  regulations.  The 
fee  for  this  permit  will  be  based  on  the 
costs  incurred  by  the  NPS  to  administer 
this  program.  Failure  to  comply  with 
any  provision  of  an  ORV  permit,  any 
regulation  listed  in  this  section  or  Part 
2  or  Part  4  of  this  chapter,  or  the 
requirements  of  the  commercial  use 
permit  may  result  in  revocation  of 
permits  b^  the  Superintendent. 

The  committee  recognized  that,  even 
given  the  greater  flexibility  of  the 
consensus  rule,  there  is  a  high 


probability  portions  of  the  beach  may  be 
closed  at  various  times  because  of 
resource  protection  concerns.  To 
provide  access  to  some  locations 
immediately  adjacent  to  prime  fishing 
areas,  the  committee  identified  "limited 
parking  areas"  for  fishing  access.  These 
areas  will  be  sand  puU-offs  located 
behind  the  primary  dunes  and  be 
limited  to  two  or  three  cars.  NPS  staff 
will  identify  areas  for  these  to  be  located 
on  the  High  Head  access  route  and  the 
Power  Line  route.  Every  attempt  will  be 
made  to  locate  the  parking  spaces  on 
previously  impacted  areas.  They  will  be 
located  to  provide  minimal  visual 
impact  and  to  minimize  widening  of  the 
route  or  impact  to  vegetation.  The 
spaces  will  be  posted  to  identify  that 
only  people  actively  fishing  may  park. 

It  is  recognized  that  boat  launching, 
within  the  ORV  corridor,  is  permitted 
by  properly  approved  and  permitted 
vehicles.  The  definition  of  boat  in  this 
context  does  not  include  personal 
watercraft  (e.g.,  jet  skis  style  vessel). 
Additional  information  regarding  the 
requirements  pertaining  to  the  use  of 
personal  watercraft  and  boats  is 
contained  within  the  Compendium  of 
Designations,  Closures  (36  CFR  1.5  and 
1.7)  for  Cape  Cod  National  Seashore  and 
36  CFR  part  3. 

Self-contained  vehicles  will  continue 
to  be  managed  as  they  have  in  the  ]>ast. 
A  self-contained  vehicle  is  a  vehicle 
with  a  water  or  chemical  toilet  and  a 
permanently  installed  holding  tank  able 
to  hold  a  minimum  of  three  days  of 
waste  material.  It  is  recognized  that  self- 
contained  vehicles  need  to  be  located 
within  close  proximity  to  a  beach  access 
route.  They  also  need  to  be  located  on 
a  wider  section  of  beach  away  from 
vegetation.  The  access  route  for  self- 
contained  vehicles  must  be  fairly  flat 
and  stable.  These  factors  will  limit  the 
possible  locations  for  this  activity.  The 
committee  agreed  that,  while  the 
location  of  the  self-contained  parking 
area  may  need  to  shift  somewhat, 
neither  the  scale  nor  the  general  level  of 
impact  would  increase. 

All  the  organizations  represented  by 
the  committee  agreed  that  the  protection 
of  the  piping  plover  is  important.  There 
was  consensus  of  the  need  to  close 
beaches  to  ORV's  when  chicks  have 
hatched  and  before  they  have  fledged. 

The  committee  acknowledged 
Executive  Order  12962,  Recreational 
Fisheries,  which,  in  part,  acknowledges 
the  importance  of  participating  in 
recreational  fishing,  and  protecting  and 
conserving  fish  stock. 

The  NPS  recognizes  the  importance  of 
citizen  participation  in  the  ORV 
program.  In  accordance  with  NPS 
poUcy,  a  program  will  be  developed  to 


make  use  of  the  unique  skills  and 
knowledge  of  individuals  within  the 
ORV  community.  This  program  will 
formalize  and  recognize  the 
preservation  efforts,  education,  behch 
clean  up  and  other  activities  many  of 
these  individuals  already  perform. 

Section-by-Section  Analjrsis 

The  two  main  reasons  for  use  of  off- 
road  vehicles  on  the  outer  beach  are  to 
get  to  prime  fishing  areas  that  are 
located  a  considerable  distance  fix>m 
parking  lots  or  other  access  points,  and 
to  participate  in  family  related  activities 
including  swinmiing,  picnicking  and 
other  activities  compatible  with  the 
establishment  of  the  Seashore.  The 
proposed  rule  will  permit  flexibility, 
while  protecting  resources  and 
restricting  off-road  vehicle  use  to  a 
limited  portion  of  the  beaches. 

Section  7.67(a)  Off -road  Operation  of 
Motor  Vehicles 

The  proposed  rule  will  permit 
flexibility,  while  protecting  resources 
and  restricting  off-road  vehicle  use  to  a 
limited  portion  of  the  beach.  The  major 
changes  in  the  rule  include  the 
following. 

Section  7.67(a)(1)  Closure 

This  new  paragraph  clarifies  that  the 
Superintendent  may  close  any  access  or 
route  when  necessary  to  protect 
resources. 

Section  7.67(a)(2)  Route  Designations 

The  new  rule  will  close  a  section  of 
the  existing  off-road  vehicle  corridor 
from  April  1  through  July  20.  This 
section  is  prime  plover  nesting  area  and 
consequently  is  usually  closed.  The 
total  closure  of  this  area  will  also 
eliminate  the  need,  by  Seashore  staff,  to 
watch  daily  the  nests,  eggs  and 
unfledged  chicks  of  piping  plover. 

The  rule  will  open  a  section  of  the 
outer  beach  which  is  currently  closed  ^o 
ORV's  to  allow  use  for  night  fishing  of 
prime  fishing  areas. 

The  rule  will  authorize  the  use  of  an 
alternative  access  route  (route  through 
the  inner  dunes  to  the  outer  beach), 
which  previously  could  only  be  open 
during  emergencies,  to  be  opened  by  the 
superintendent  for  a  variety  of  reasons. 
Often  one  pair  of  plover,  by  nesting  at 
the  end  of  an  access  route,  will  close  off 
large  portions  of  the  corridor. 

Tlie  new  rule  will  establish  small, 
undeveloped  parking  areas,  located 
behind  the  primary  dunes,  for  p>eople 
who  want  to  fish.  These  parking  areas 
would  be  used  when  the  off-road 
corridor  was  closed  to  vehicles.  The 
location  of  these  lots  would  improve  the 


transportation  of  fishing  equipment  to 
and  from  the  outer  beach  to  a  vehicle. 

Section  7.67(aX3)  Tmvel  Restriction 

This  new  paragraph  will  allow  boat 
launching  in  designated  open  route 
corridors. 

Section  7.67(a)(4)  Equipment 
Requirements 

This  paragraph  is  unchanged. 

Section  7.67(a)(5)  Oversand  Permit 

During  the  off-season  (November  16 
through  April  14),  a  person  with  an 
oversand  permit  would  be  able  to  access 
a  limited  section  of  the  ORV  corridor  for 
fishing,  as  well  as  for  the  recovery  of 
personal  property,  flotsam  and  jetsam, 
and  for  caretaker  functions  at  dune 
cottages.  This  can  be  prime  fishing 
season,  and  would  provide  access  to 
isolated  locations. 

Sdction  7.67(aX6)  Commercial  Vehicle 
Permits 

This  new  paragraph  is  broken  out 
from  §  7.67(a)(5)  Oversand  permits  for 
clarity. 

Section  7.67(a)(7)  Camping 

The  new  rule  will  eliminate  language 
which  suggests  that  the  only  beach 
camping  that  is  allowed  is  in  a  self- 
contained  ORV,  and  will  allow  the  park 
to  consider  potential  future  camping  on 
the  beach,  if  authorized  by  the 
Superintendent  through  another 
approved  permitting  process. 

Section  7.67(aX8)  Pro-am  Management 
and  Review 

This  new  paragraph  strengthens  the 
NPS  commitment  to  monitoring  the  use 
and  condition  of  the  oversand  routes  for 
the  purpose  of  reviewing  the  effects  on 
natural,  cultural  and  aesthetic  resources 
by  vehicles  in  designated  corridors,  but 
recognizes  that  funding  is  a  limiting 
factor  in  this  research.  The  rule  also 
commits  the  NPS  to  producing  an 
annual  report  Cape  Cod  National 
Seashore  is  one  of  the  approved 
Inventory  and  Monitering  parks,  and  the 
need  for  this  information  has  already 
been  integrated  into  this  program. 

Section  7.67(dX9)  Penalties 

This  new  paragraph  clarifies  the 
penalty  for  a  violation  of  the  section. 

Section  7.67(aXlO)  Information 
Collection 

This  paragraph  is  unchanged. 


Section-liy-Section  Comparison 

Section  7.67  Cape  Cod  National 
Seashore 

(a)  Off-road  operatioirof  motor 
vehicles.  (1)  Route  designations. 

Existing:  (i)  From  April  15-November 
15  on  the  outer  beach  from  the  opening 
to  Hatches  Harbor,  around  Race  Point  to 
High  Head,  and  including  the  beach 
access  routes  at  Race  Point  and  High 
Head  and  the  bypass  route  at  Race  Point 
Light. 

(iv)  Except  as  descaibed  in  paragraph 
(a)(l)(ii),  imm  November  16  throu^ 
April  14  oversand  travel  is  restricted  to 
uses  and  routes  approved  in  wrriting  or 
by  permit  by  die  Superintendent  on  a 
single-trip  basis. 

New:  (2)  Route  designations,  (i)  From 
April  15  through  November  15  on  the 
outer  beach  betweoi  the  opening  to 
Hatches  Harbor,  around  Race  Point  to 
High  Head  including  the  North  and 
South  beach  access  routes  at  Race  Point, 
the  bypass  route  at  Race  Point  Light,  the 
access  route  at  High  Head,  and  for  night 
fishing  (hours  as  postedj  from  Coast 
Guard  Beach  in  Truro  to  Longnook 
Beach.  The  off-road  vehicle  corridor 
fivm  Exit  8  to  High  Head  will  be  closed 
from  April  1  through  July  20.  The 
Superintendent  may  open  the  Power 
Line  Route  access  and  fishing  parking 
area  when  high  tides,  beach  erosion, 
shorebird  closures,  or  other 
circumstances  exist  that  warrant  public 
use  of  this  access  way. 

(iv)  From  January  1  through  Decenriwr 
31  the  access  road  and  parking  area  for 
fishing  only  at  High  Head. 

(v)  From  July  1  throi^  August  31  on 
the  outer  beach  from  H^  Head  to  Head 
of  the  Meadow. 

(3)  Travel  restrictions.  (vilMa) 

Existing:  No  such  section. 

New:  (vii)  The  following  is  permitted: 
(a)  Boat  trailering  and  launching  in 
designated  open  route  corridots. 

(5)  Oversand  permits. 

Existing:  (E)  during  the  period  from 
November  16  through  April  14  the 
Superintendent  may  issue  a  limited- 
access  pass  to  the  holder  of  an  ovenand 
permit 

(1)  Travel  under  this  pass  is  Umited 
to  that  portion  of  the  beach  between 
High  Head  and  Hatches  Harbor  only. 

U)  Vehicle  travel  under  this  pass  is 
prohibited  within  two  hours  either  side 
of  high  tide. 

(3)  The  pass  will  specify  the  times 
and  routes  of  travel  authorized. 

(4)  The  pass  may  be  issued  for  the 
foUowring  purposes: 

(i)  Access  to  towm  shellfish  beds  at 
Hatches  Harbor; 

(ii)  Recovery  of  personal  property, 
flotsam  and  jetsam  from  thr  beach;  or 


(iii)  Caretaker  functions  at  a  dune 
cottage- 
New:  (i)(A)  An  oversand  pomit  is  a 
type  of  Special  Use  Permit  that  is  issued 
under  the  authority  found  at  36  CFR  1.6 
and  4.10.  The  following  information 
must  be  provided  for  each  vehicle  for 
which  a  permit  is  requested:  Name  and 
address  of  registered  owner,  drivers 
license  number  and  State  of  issue; 
vehicle  license  plate  number  and  State 
of  issue;  vehicle  description,  including 
year,  make,  model  and  color,  make, 
model  and  size  of  tires;  and  the 
equipment  on  board  as  required  by 
section  4  of  this  rule. 

(ii)  Off-season  oversand  use.  During 
the  period  from  November  16  through 
April  14,  an  oversand  route  user  will 
possess  an  oversand  permit  and  a 
limited  access  pass  that  requires  the 
viewing  of  an  educational  program  that 
outlines  the  special  aspects  of  off-season 
oversand  use.  The  limited  access  pass 
will  be  issued  to  any  vehicle  operator 
possessing  a  valid  permit  issued  under 
section  5(i)(A)  of  this  rule. 

(A)  Vehicle  travel  during  this  season 
is  limited  to  that  portion  of  the  beach 
between  High  Head  and  Hatches  Harbor. 

(B)  Vehicle  travel  diuing  this  season 
is  prohibited  within  two  hours  either 
side  of  high  tide. 

(C)  The  limited  access  f>ass  may  be 
issued  for  the  following  purposes 

(1)  Access  to  town  shellfish  beds  at 
Hatches  Hartx)r, 

(2)  Recovery  of  personal  property, 
flotsam  and  jetsam  from  die  beech; 

(3)  Caretaker  functions  at  a  dime 
cottage;  or 

(4)  Fishing 

The  limited  access  pass  will  be 
annotated  to  specify  tiie  purpose(8)  for 
which  the  permit  is  being  issued 
(ii)  Commercial  vehicle  permits 
Ejdsting:  (ii)  Commercial  vehicle 
pomits.  The  operation  of  a  passenger 
vehicle  for  hire  aa  a  designated 
oversand  route  is  permitted  only 
pursuant  to  a  commercial  vehicle  permit 
issued  by  the  Su(>erintendent,  subject  to 
all  applicable  r^ulations  in  this  section 
and  all  appUc^le  Federal,  State  and 
local  regulations  concerning  vehicles  for 
hire. 

(A)  Commercial  vehicle  permits  are 
limited  to  16,  which  is  the  number 
issued  in  the  1981  permit  year. 

(B)  Each  operator  of  a  passengn 
vdiide  for  hire  vibo  is  engaged  in 
carrying  passengers  for  a  fee  on  a 
designated  oversand  route  will  obtain  a  . 
guide  permit  issued  by  the 
Superintendent  Such  permit  may  only 
be  issued  upon  a  showing  that  the 
applicant  possesses  adequate  knowledge 
of  the  Seashore's  off-road  system  and 
pcHUts  of  interest  and  has  complied  with 
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all  applicable  Federal,  State  and  local 
regulations. 
(C)  Annual  permit  fees.  ^ 

(1)  Commercial  Vehicle  Permit:  $10 
for  each  passenger-carrying  seat  in  the 
vehicle  to  be  operated. 

(2)  Guide  Permit:  $15  for  the  calendar 
year  or  any  part  thereof. 

(iii)  Failure  to  comply  with  any 
provision  of  an  oversand  permit  or  with 
any  regulation  listed  in  this  section  or 
part  2  or  part  4  of  this  chapter  is 
prohibited  and  is  grounds  for  immediate 
revocation  of  an  oversand  permit. 

New:  (6)  Commercial  vehicle  pennits. 
(i)  The  operation  of  a  passenger  vehicle 
for  hire  on  a  designated  ovtR^and  route 
is  permitted  only  pursuant  to  a  permit 
issued  by  the  Superintendent,  subject  to 
all  applicable  regulations  in  this  section 
and  all  applicable  Federal,  State  and 
local  regulations  concerning  vehicles  for 
hire.  A  commercial  vehicle  permit  is 
issued  under  the  authority  found  at  36 
CFR  1.6,  4.10  and  5.6.  The  following 
information  must  be  provided  by  the 
applicant  for  each  vehicle  that  will  use 
a  designated  oversand  route:  Name  and 
address  of  tour  company  and  name  of 
company  owner;  make  and  model  of 
vehicle;  vehicle  license  plate  number 
and  State  of  issue;  and  number  of 
passenger  seats. 

(7)  Camping 

Existing:  (5)  Camping,  (v)  Tents  and 
camping  trailers  are  prohibited  on  the 
beach. 

(vi)  Beach  camping  in  any  manner 
other  than  authorized  by  this  section  is 
prohibited. 

New:  (7)  Camping.  The  operator  of  an 
oversand  vehicle  wishing  to  camp  on 
the  beach  must  possess  a  valid  permit 
issued  under  section  (5)(i)(A)  of  this 
rule  and  under  the  authority  found  at  36 
CFR  2.10.  In  addition,  the  operator  must 
provide  the  following  information  for 
each  vehicle  for  which  a  permit  is 
requested:  Name  and  address  pf 
registered  owner;  drivers  license 
number  and  State  of  issue;  vehicle 
license  plate  number  and  State  of  issue; 
vehicle  description,  including  year, 
make,  model,  color,  pickup  or  motor 
home;  and  the  equipment  on  board  as 
required  by  section  4  of  this  rule. 

(v)  Camping  on  the  beach  in  any 
manner  other  than  authorized  in  the 
provisions  of  this  section  or  as 
authorized  by  the  Superintendent 
through  another  approved  permitting 
process,  is  prohibited. 

(vi)  deleted. 

(8)  Proffom  management  and  review. 
Existing:  No  such  section. 

New:  (8)  Prognun  management  and 
review.  In  implementing  this  rule,  the 
Superintendent  will: 


(i)  monitor  the  use  and  condition  of 
the  oversand  routes  for  the  purpose  of 
reviewing  the  effects  on  natural,  cultural 
and  aesthetic  resources  of  vehicles  in 
designated  corridors.  The 
Superintendent  may  amend,  rescind, 
limit  the  use  of,  or  close  designated 
routes  for  the  purpose  of  resource 
protection  if  monitoring  results  find 
resource  degradation  or  visitor  impact  is 
occurring,  consistent  with  36  CFR  1.5 
and  1.7,  Executive  Order  11644  Sec.  3 
and  Executive  Order  11989  Sec.  8; 

(ii)  consult  with  the  Cape  Code 
National  Seashore  Advisory 
Commission  regarding  management  of 
the  off-road  vehicle  program; 

(iii)  pursuant  to  16  U.S.^  18g-j, 
recognize  and  utilize  volunteers  to 
provide  education,  inventorying, 
monitoring,  field  support,  and  other 
activities  involving  off-road  vehicle  use; 

(iv)  provide  an  annual  report  to  the 
Secretary  and  the  public  of  the  results 
of  the  monitoring  conducted  under 
subparagraph  (7)(i)  subject  to  the 
availability  of  funding;  and 

(v)  issue  no  more  than  a  combined 
total  of  3400  oversand  permits  annually, 
including  self-contained  p>ermit8. 

(9)  Penalties. 

Existing:  No  such  section. 

New:  (9)  Penalties.  Failxu*  to  comply 
with  any  provision  of  an  oversand 
permit,  or  with  any  regulation  listed  in 
this  section  or  part  2  or  part  4  of  this 
chapter,  is  prohibited  and  may  result  in 
revocation  of  an  oversand  permit  by  the 
Su]}eriiitendent. 

NotK  Section  (6)  Information  Collection  of 
existing  rule  is  now  section  (10)  of  new  rule, 
same  language. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NPS  will  review  all  comments  and 
consider  making  changes  to  the  rule 
based  upon  an  analysis  of  the 
comments. 

Drafting  Information 

A  formal  negotiated  rulemaking  was 
utilized  in  the  development  of  this 
proposed  rule  in  accordance  with  the 
Federal  Advisory  Commission  Act 
(FACA)  and  the  Negotiated  Rulemaldng 
Act  (5  U.S.C.  561). 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection 


requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  and 
assigned  clearance  number  1024-0026. 
This  information  is  being  collected  to 
solicit  information  that  is  necessary  for 
the  Superintendent  to  issue  off-road 
vehicle  permits.  The  public  is  being 
asked  to  provide  this  information  in 
order  for  the  park  to  track  the  number 
of  permits  issued  and  to  whom  they  are 
issued.  Should  the  park  need  to  contact 
the  permittees,  a  mechanism  will  be  in 
place  to  allow  them  to  do  so.  The 
information  will  be  used  to  grant 
administrative  benefits.  The  obligation 
to  respond  is  required  to  obtain  a 
benefit. 

Specifically,  the  NPS  needs  the 
following  information  to  issue  a  permit: 

(1)  Name  and  address  of  registered 
owner. 

(2)  Drivers  license  number  and  State 
of  issue. 

(3)  Vehicle  license  plate  number  and 
State. 

(4)  Vehicle  description,  including 
year,  make,  model  and  color. 

(5)  Make,  model  and  size  of  tires. 

(6)  List  of  equipment  on  board  as 
required  in  section  4  of  the  rule. 

The  public  reporting  burden  for  the 
collection  of  information  in  this 
instance  is  estimated  to  be  0.28  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  of  these 
information  collection  requests,  to 
Information  Collection  Officer,  National 
Park  Service,  800  North  Capitol  Street, 
Washington,  DC  20001;  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  Department 
of  the  Interior  (1024-0125).  Washington. 
DC  20503. 

Compliance  With  Other  Laws 

This  rule  is  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.).  ' 
The  economic  effects  of  this  rulemaking 
are  local  in  natiue  and  negligible  in 
scope. 

Ine  NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  152  et  seq.),  that 


this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  State  or  tribal  governments  or 
private  entities. 

This  regulation  is  subject  to  National 
Environmental  Policy  Act  (NEPA) 
compliance  and  a  draft  Environmental 
Assessment  (EA)  has  been  completed. 
This  dociunent  is  available  for  public 
review  and  can  be  obtained  by 
contacting  the  park  at  the  address  noted 
at  the  begiiming  of  this  rulemaking. 

List  of  Subjects  in  36  CFR  Fart  7 

National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
NPS  proposes  to  amend  36  CFR  Ch.  I. 
as  foUows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Aotliortty:  16  U.S.C.  1, 3, 9a,  4e0(q), 
462(k),  Sec.  7.96  also  issue  under  Code  8-137 
(1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.67(a)  is  proposed  to  be 
revised  to  read  as  follows: 


S7.67    C^MCodNalionaii 

(a)  Off-road  operation  of  motor 
vehicles. — (1)  Closure.  The 
Superintendent  may  close  any  access  or 
oversand  route  at  any  time  for  weather, 
impassable  conditions  due  to  changing 
beach  conditions  or  to  protect  resources. 

(2)  Route  designations.  The  operation 
of  motor  vehicles,  other  than  on 
established  roads  and  parking  areas,  is 
limited  to  the  following  oversand  routes 
during  the  prescribed  dates: 

(i)  From  April  15  through  November 
15.  on  the  outer  beach  between  the 
opening  to  Hatches  Harbor,  around  Race 
Point  to  High  Head,  including  the  North 
and  South  Beach  access  routes  at  Race 
Point,  the  bypass  route  at  Race  Point 
Light,  the  access  route  at  High  Head, 
and  for  night  fishing  (hours  as  posted), 
from  Coast  Guard  Beach  in  Truro  to 
Longnook  Beach.  The  off-road  v^cle 
corridor  from  Exit  8  to  High  Head  will 
be  closed  from  April  1  through  July  20. 
The  Superintendent  may  open  the 
Power  Line  Route  access  and  fishing 
paiidng  area  when  high  tides,  beach 
erosion,  shorebird  closures  of  other 
circumstances  exist  that  warrant  public 
use  of  this  access  way. 

(ii)  From  January  1  through  December 
31.  on  controlled  access  routes  for 
residents  or  caretakers  of  individual 
dune  cottages  in  the  Province  Lands. 

(iii)  From  April  15  throvigh  November 
15,  on  commercial  dune  taxi  routes 
following  portions  of  the  outer  beach 


and  cottage  access  routes  as  described  in 
the  appropriate  permit 

(iv)  From  January  1  through  December 
.  31.  the  access  road  and  parking  area  at 
High  Head  for  fishing  only. 

(v)  From  July  1  through  August  31,  on 
the  outer  beach  from  High  Head  to  Head 
of  the  Meadow. 

(3)  Travel  restrictions.  The  operation 
of  a  motor  vehicle  on  oversand  routes  is 
subject  to  all  applicable  provisions  of 
this  chapter,  including  part  4  as  well  as 
the  specific  provisions  of  this  section. 

(i)  Route  limits.  (A)  On  the  beach,  a 
vehicle  operator  will  drive  in  a  corridor 
extending  from  a  point  10  feet  seaward 
of  the  spring  high  tide  drift  line  to  the 
berm  crest  An  operator  may  drive 
below  the  berm  crest  only  to  pass  a 
temporary  cut  in  the  beach,  but  will 
regain  the  crest  immediately  following 
the  cut  Delineator  posts  nuA  the 
landward  side  of  the  corridor  in  critical 
areas. 

(B)  On  an  inland  oversand  route,  a 
vehicle  operator  will  drive  only  in  a 
lane  designated  by  pairs  of  delineator 
posts  shoMring  the  sides  of  the  route. 

(ii)  An  oversand  route  is  closed  at  any 
time  that  tides,  nesting  birds  or  surface 
configuration  prevent  vehicle  travel 
within  the  designated  corridor. 

(iii)  When  two  vehicles  meet  on  the 
beach,  the  operator  of  the  vehicle  with 
the  water  on  the  left  will  yield. 

(iv)  When  two  vehicles  meet  on  a 
single-lane  oversand  route,  the  operator 
of  the  vehicle  in  the  best  position  to 
yield  will  pull  out  of  the  track  only  so 
far  as  necessary  to  allow  the  other 
vehicle  to  pass  safely,  and  then  will 
back  into  the  established  track  before 
resuming  the  original  direction  of  travel. 

(v)  When  the  process  of  freeing  a 
vehicle  that  has  been  stuck  results  in 
ruts  or  holes,  the  operator  will  fill  the 
ruts  or  holes  created  by  such  activity 
before  removing  the  vehicle  from  the 
immediate  area. 

(vi)  The  following  are  prohibited: 

(A)  Driving  off  a  designated  oversand 
route. 

(B)  Exceeding  a  speed  of  15  miles  per 
hour  unless  posted  otherwise. 

(C)  Parking  a  vehicle  in  an  oversand 
route  so  as  to  obstruct  traffic. 

(D)  Riding  on  a  fender,  tailgate,  roof, 
door  or  any  other  location  on  the 
outside  of  a  vehicle. 

(E)  Driving  a  vehicle  across  a 
designated  swimming  beach  at  any  time 
when  it  is  posted  with  a  sign  prohibiting 
vehicles. 

(F)  Operating  a  motorcycle  on  an 
oversand  route. 

(vii)  Boat  trailering  and  launching  by 
pnmitted  ORVs  in  designated  open 
route  corridors  is  permitted. 

(4)  Equipment  requirements,  (i)  Each 
vehicle  operated  on  an  oversand  route 


will  be  equipped  to  the  standard 
identified  by  the  Superintendent 
including: 

(A)  Shovel; 

(B)  Tow  rope,  chain,  cable  or  other 
similar  towing  device; 

(C)  Jack: 

(D)  Jack  support  board; 

(E)  Low  air  pressure  tire  gauge;  and 

(F)  Five  tires  that  meet  or  exceed 
established  standards. 

(ii)  Operating  a  vehicle  on  an 
oversand  route  without  the  reqnired 
equipment  is  prohibited. 

(5)  Oversand  permits.  No  oversand 
vehicle,  other  than  an  audiorized 
emergency  vehicle,  will  be  operated  on  * 
a  designated  oversand  route  without  an 
oversand  permit  issued  by  the 
Supwintendent 

(i)  The  Superintmdent  may  establish 
a  permit  system  for  oversand  vehicles 
and  establish  fees,  designed  to  recover 
the  costs  incuned  by  the  National  Paik 
Service  to  administer  the  oversand 
program. 

(A)  An  oversand  permit  is  a  type  of 
Special  Use  Permit  that  is  issued  under 
the  authority  found  at  36  CFR  1.6  and 
4.10.  The  following  information  must  be 
'provided  for  each  vehicle  for  which  a 
permit  is  requested:  Name  and  address 
of  registered  owner;  drivers  license 
number  and  State  if  issue;  vehicle 
license  plate  number  and  State  of  issue; 
vehicle  description,  including  year, 
make,  model  and  color,  make,  model 
and  size  of  tires;  and  the  equipment  on 
board  as  required  by  paragraph  (a)(4)  of 
this  section. 

(B)  Prior  to  being  issued  a  permit  an 
operator  of  an  oversand  vehicle  will: 

(1)  Demonstrate  that  the  vehicle  is 
equipped  as  required  in  paragraph  (aM3) 
of  this  section;  and 

(2)  Demonstrate  evidence  of 
compliance  with  all  Federal  and  State 
regulations  that  apply  to  licensing, 
registering,  inspecting  and  insuring 
siich  a  vehicle. 

(C)  Before  being  issued  a  permit  an 
applicant  for  an  oversand  permit  will 
view  an  oversand  vehicle  operation 
educational  program  and  shall  assure 
that  all  other  potential  operatora  view 
the  same  program. 

(D)  The  Superintendent  will  affix  an 
oversand  permit  to  the  permitted 
vehicle  at  the  time  of  issuance. 

(E)  Transfer  of  an  oversand  permit 
from  one  vehicle  to  another  is 
prohibited. 

(ii)  Off-season  oversand  use.  During 
the  period  from  November  16  throu^ 
April  14,  an  oversand  route  usex  wall 
possess  an  oversand  permit  and  a 
limited  access  pass  that  requires  the 
viewing  of  an  educational  program  that 
outlines  the  special  aspects  of  off  season 
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oversand  use.  The  limited  access  pass 
will  be  issued  to  any  vehicle  operator 
possessing  a  valid  pennit  issued  under 
paragraph  (a)  (5)(i)(A)  of  this  section. 
The  limited  access  pass  will  be 
annotated  to  specify  the  purpose(s)  for 
which  the  permit  is  being  issued. 

(A)  Vehicle  travel  during  the  off- 
season is  limited  to  that  portion  of  the 
beach  between  High  Head  and  Hatches 
Harbor. 

(B)  Vehicle  travel  during  the  off- 
season is  prohibited  within  two  hours 
either  side  of  high  tide. 

(C)  The  limited  access  pass  may  be 
issued  for  the  following  purposes: 

[1]  Access  to  town  shellfish  beds  at 
Hatches  Harbor; 

[2]  Recovery  of  personal  property, 
flotsam  and  jetsam  from  the  b€»ch; 

(J)  Caretaker  functions  at  a  dune 
cottage;  or 

(4)  Fishing 

(6)  Commercial  vehicle  permits.  (1) 
The  operation  of  a  passenger  vehicle  for 
hire  on  a  designated  oversand  route  is 
permitted  only  pursuant  to  a  permit 
issued  by  the  Superintendent,  subject  to 
all  applicable  regulations  in  this  section 
and  all  applicable  Federal,  State  and 
local  regidations  concerning  vehicles  for 
hire.  A  commercial  vehicle  permit  is 
issued  under  the  authority  found  at  36 
CFR  1.6,  4.10  and  5.6.  The  following 
information  must  be  provided  by  the 
applicant  for  each  vehicle  that  will  use 

a  designated  oversand  route:  Name  and 
address  of  tour  company  and  name  of 
company  owner;  make  and  model  of 
vehicle;  vehicle  license  plate  number 
and  State  of  issue;  and  number  of 
passenger  seats. 

(7)  Camping.  The  operator  of  an 
oversand  vehicle  wishing  to  camp  on 
the  beach  must  possess  a  valid  permit 
issued  under  p)aragraph  (a)(5)(i)(A)  of 
this  section  and  under  the  authority 
found  at  36  CFR  2.10.  In  addition,  the 
operator  must  provide  the  following 
information  for  each  vehicle  for  which 

a  permit  is  requested:  Name  and  address 


of  registered  owner;  drivers  license 
number  and  State  if  issue;  vehicle 
license  plate  number  and  State  of  issue; 
vehicle  description,  including  year, 
make,  model,  color,  pickup  or  motor 
home;  and  the  equipment  on  board  as 
required  by  paragraph  (a)(4)  of  this 
section. 

(i)  A  self-contained  vehicle  is  defined 
as  one  that  has  a  self-contained  water  or 
chemical  toilet  and  a  permanently 
installed  holding  tank  with  a  minimum 
capacity  of  three  days'  waste  material. 

(ii)  Camping  is  allowed  only  in  self- 
contained  vehicles  in  areas  designated 
for  that  purpose. 

(iii)  Two  areas  with  a  maximum 
combined  capacity  of  100  vehicles  are 
designated. 

(A)  An  operator  will  drive  the  self- 
contained  vehicle  off  the  beach  for  the 
purpose  of  emptying  holding  tanks  at  a 
dumping  station  at  intervals  of  no  more 
than  72  hours. 

(B)  Before  returning  to  the  beach,  a 
vehicle  operator  will  notify  the 
Oversand  Station  as  specified  by  the 
Superintendent. 

(iii)  An  operator  will  not  drive  a  self- 
contained  vehicle  outside  the  limits  of 
a  designated  camping  area  except  when 
entering  or  leaving  the  beach  by  the 
most  direct  authorized  route. 

(iv)  Each  self-contained  vehicle 
permit  holder  is  limited  to  a  maximum 
of  21  days  camping  on  the  beach  from 
July  1  through  Latxir  Day. 

(v)  Camping  on  the  beach  in  any 
manner  other  than  authorized  in  Uie 
provisions  of  this  section  or  as 
authorized  by  the  Superintendent 
through  anodier  approved  permitting 
process  is  prohibited. 

(8)  Program  management  and  review. 
In  implementing  this  program,  the 
Superintendent  will:  (i)  Monitor  the  use 
and  condition  of  the  oversand  routes  for 
the  purpose  of  reviewing  the  effects  on 
natural,  cultural  and  aesthetic  resources 
of  vehicles  in  designated  corridors.  The 
Superintendent  may  amend,  rescind. 


limit  the  use  of  or  close  designated 
routes  for  the  purpose  of  resource 
protection  if  monitoring  results  find 
resource  degradation  or  visitor  impact  is 
occurring,  consistent  with  36  CFR  1.5 
and  1.7,  Executive  Order  11644  Sec.  3 
and  Executive  Order  11989  Sec.  8; 

(ii)  Consult  with  the  Cape  Cod 
National  Seashore  Advisory 
Commission  regarding  management  of 
the  off-road  vehicle  program; 

(iii)  Pursuant  to  ^6  U.S.C.  18g-j, 
recognize  and  utilize  volunteers  to 
provide  education,  inventorying, 
monitoring,  field  support,  and  other 
activities  involving  off-road  vehicle  use; 

(iv)  Provide  an  annual  report  to  the 
Secretary  of  the  Interior  and  the  public 
of  the  results  of  the  monitoring 
conducted  under  paragraph  (a)(8)(i)  of 
this  section  subject  to  the  availability  of 
funding;  and 

(v)  Issue  no  more  than  a  combined 
total  of  3400  oversand  permits  annually, 
including  self-contained  permits. 

(9)  Penalties.  Violation  of  a  term  or 
condition  of  an  oversand  permit  issued 
in  accordance  with  this  section  is 
prohtbited.  A  violation  may  also  result 
in  the  suspension  or  revocation  of  the 
permit. 

(10)  Information  collection.  The 
information  collection  requirement 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 
0026.  The  information  is  being  collected 
to  solicit  information  necessary  for  the 
Superintendent  to  issue  off-road  vehicle 
permits.  This  information  will  be  used 
to  grant  administrative  benefits.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit. 

•        •        •        •        • 

Dated:  March  23, 1997. 
DonBany, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart52 

[CA  192-0097b;  FRL-6817-11 

Approval  and  Promulgalion  of  Stata 
ImplMnantation  Plans;  Callfomia  Stata 
bnplemantation  Plan  Ravislon,  South 
Coast  Air  QuaWy  Managamant  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Proposed  Rule. 

summary:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
cwnpound  (VOC)  emissions  from  active 
and  inactive  landfills. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  these  rules  is  to  regidate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  finalizing 
a  simultaneous  limited  approval  and 
limited  disapproval  of  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontrdversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  limited 
approval  and  limited  disapproval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  r\de.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel.  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
foUoMring  locations: 


South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182 
Cahfornia  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1188 

SUPPLEMENTARY  MF0RMAT10N: 

This  docxunent  concerns  South  Coast 
Air  Quality  Management  District's  Rule 
1150.1,  Control  of  Gaseous  Emissions 
from  Active  Landfills,  and  Rule  1150.2. 
Control  of  Gaseous  Emissions  from 
Inactive  Landfills.  The  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
October  16. 1985  and  February  10. 1986, 
respectively.  For  further  information, 
please  see  the  information  provided  in 
the  Direct  Final  action  which  is  located 
in  the  Final  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  April  13, 1997. 
Felicia  Marcus. 
Reponal  Administrator. 
[FR  Doc.  97-11912  Filed  5-5-97;  8:45  ami 
MUMQ  COM 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sarvica 


50CFRPart17 
Rm  1018— AGIO 

Endangarad  and  Threatanad  WlkMlfa 
and  Plants,  Notica  of  Extension  of 
Commant  Period  on  Propoaad 
Threatanad  Status  for  the  Flat-tallad 
Homed  Uzard 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Proposed  rule,  notice  of 

extension  of  comment  period. 

StIMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  an  extension  of  the 
comment  period  on  the  proposed 
threatened  status  for  the  flat-tailed 
horned  lizard  [Phrynosoma  mcalU).  The 
comment  period  has  been  extended  at 
the  request  of  an  individual  interested 
in  providing  public  comment. 
DATES:  The  public  comment  period  has 
been  extendad  30  days,  and  will  now 


close  on  June  9, 1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  fiiud  decision  on  this 
proposal. 

ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Carlsbad  Field  Office.  2730 
Loker  Avenue  West.  Carlsbad  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Sandy  Vissman.  at  the  address  listed 
above  (telephone  760/431-9440, 
facsimile  760/431-9618). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  flat-tailed  homed  lizard  inhabits 
desert  areas  of  southern  Riverside, 
eastern  San  IMego.  and  Imperial 
Counties  in  California;  southwestern 
Arizona;  and  adjacent  regions  of 
northwestern  Sonora  and  northeastern 
Ba)a  California  Norte.  Mexico.  Within 
the  United  States,  populations  of  the 
flat-tailed  homed  lizard  are  centered  in 
portions  of  the  Coachella  Valley, 
Ocotillo  Wells,  Anza  Borrego  Desert. 
West  Mesa.  East  Mesa  and  the  Yuma 
Desert  in  California;  and  the  area 
between  Yuma  and  the  Gila  Mountains 
in  Arizona.  The  flat-tailed  homed  lizard 
occurs  on  Federal,  State,  county,  and 
privately  owned  lands. 

This  species  may  be  threatened  by 
one  or  more  of  the  following: 
commercial  and  residential 
development,  agricultural  development, 
off-highway  vehicle  activity,  energy 
developments,  military  activities,  and 
pesticide  use. 

On  November  29, 1993.  the  Service 
published  a  rule  proposing  threatened 
status  for  the  flat-tailed  homed  lizard. 
The  original  comment  period  closed  on 
January  28, 1994.  The  Service  was 
imable  to  make  a  fined  listing 
determination  on  this  species  because  of 
a  limited  budget,  other  endangwed 
species  assignments  driven  by  court 
orders,  and  higher  listing  priorities.  In 
addition,  a  moratorium  on  listing 
actions  (Pub.  L.  104-6)  that  took  effpct 
April  10, 1995,  stipulated  that  no  funds 
could  be  used  to  make  final  listing  or 
critical  habitat  determinations.  Now  that 
funding  has  been  restored,  the  Service  is 
proceeding  with  a  final  determination 
for  this  species. 

In  response  to  a  reqtiest  from  a 
constituent  of  Senator  Kyi  of  Arizona, 
the  Service  is  extending  the  comment 
period  for  30  days.  This  individual 
requested  an  extension  to  allow 
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sufficient  time  to  review  requested 
documents  and  prepare  comments. 

The  Service  continues  to  seek 
information  that  has  become  available 
in  the  last  3  years  concerning: 

(1)  biological,  commercial,  or  other 
relevant  data  on  any  threat  (or  lack 
thereof)  to  this  species;  and 

(2)  the  size,  number,  or  distribution  of 
populations  of  this  species. 

Written  comments  may  be  submitted 
through  June  9. 1997,  to  the  Service 
office  in  the  ADDRESSES  section. 

Author:  The  primary  author  of  this 
notice  is  Sandy  Vissman  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C  1531  e/seq.) 

Dated:  April  29, 1997. 
Thomas  J.  Dwjrer, 

Acting  Regional  Director,  Region  1. 

(FR  Doc.  9r-11712  Filed  5-5-97;  8:45  am] 

BIUJNO  COOE  431»-6fr-P 


'>±R'\A 


Federal  Reeister  /  Vol  '  fi2.  Mo    R7  /  TiiAsHav    Mav  r    1007  /  M/>f:, 


^MS%k 


24634 


Faderal  Reoster  /  Vol.  62,  No.  87  /  Tuesday.  May  6,  1997  /  Notioes 


^46l!l 


Notices 


FadaralRagMar 
Vol.  62.  No.  87 
Tuesday,  May  6,  1997 


TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rutes  that  are  applicabte  to  the 
pubtic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ruings,  delegations  of  authority,  filing  of 
petitions  and  appicalions  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  Saloty  and  kiapoctlon  Sorvico 

[Doeiwt97-<tt2N] 

Relocation  of  FSIS  Dockat  Reading 
Room  and  Inchialon  of  Freedom  of 
Information  Act  Documenta  fOr  Put>llc 
DiaplayandAc 


agency:  Food  Safety  and  Inspection 
Service. 

action:  Notice. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  relocating 
its  Docket  Reading  Room  from  the  South 
Agriciiltiue  Building  to  the  Cotton 
Annex  Building.  FSIS  is  also  making 
available  in  the  Reading  Room  Freedom 
of  Infbnnation  Act  (FOLA)  documoits 
for  review  by  the  public. 

DATES:  The  Docket  Reading  Room  is 
opoi  frcHn  8:30  a.m.  to  4:30  p.m.,  each 
Monday  through  Friday,  except  for 
designated  Federal  holidays. 

A00RE8SC8:  The  FSIS  Docket  Reading 
Room  has  moved  to  Room  102  Cotton 
Annex  Building,  Department  of 
Agriculture.  300  12lh  Street  SW.. 
Washington.  IXL  20250-3700  from  its 
fcmner  location  in  Room  3806  South 
Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250-3700. 

FOR  FURTHER  MTORMATION  CONTACT.  To 
inquire  about  the  availability  of  FSIS 
dockets  and  other  public  documents, 
contact  Ms.  Diane  Moore.  FSIS  Docket 
Qerk.  at  (202)  720-3813. 

Done  at  Waahington.  DC,  on:  April  24, 
1997. 

TlMMaJ.BUIy. 
Administrator. 

(FR  Doc  97-11743  Filed  S-S-97: 8:45  am) 
I  COM  Mia 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Private  Property  Accesa-Road 
Construction;  Kootenai  Nationai 
Forest,  Uncoln  County,  Montana 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  owner  of  record  of 
landlocked  private  property  located  in 
portions  of  Sections  33  and  34, 
Township  27  North.  Range  31  West. 
Principal  Montana  Meridian  and  the 
owner  of  record  of  landlocked  private 
property  located  in  portions  of  Sections 
12  and  13.  Township  26  North.  Range 
31  West.  Principal  Montana  Meridian 
have  requested  special  use  permit 
applications  for  the  construction  and 
reconstruction  of  roads  to  their 
property. 

The  Libby  Ranger  District  on  the 
Kootenai  National  Forest  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  and  disclose 
the  environmental  effects  of  the 
proposed  road  construction  and 
reconstruction.  The  decision  areas  are 
located  approximately  24  and  26  air 
miles  respectively  south  of  Libby. 
Montana. 

The  EIS  wiU  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Flan  and  Final  EIS  of 
September  1987,  which  provides  overall 
guidance  for  forest  management  of  the 
area. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  Jime  5. 1997. 
ADDRESSES:  The  Responsible  Official  is 
Robert  L.  Schrenk.  Forest  Supervisor. 
Kootenai  National  Forest.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be  sent 
to  Lawrence  A.  Froberg.  District  Ranger, 
Libby  Ranger  District.  12557  U.S.  Hwy 
37  N,  Libby.  Montana  59923. 
FOR  FURTHER  MFORHATKM  CONTACT: 
)on  Jeresek,  Interdisciplinary  Team 
Leader,  Libby  Ranger  District.  Phone: 
(406)  29^7773. 

SUPPLEMBfTARY  SIF0RMAT10N:  All  of  the 
properties  and  proposed  road 
constructions  are  located  within  the 
Inventoried  Roadless  Area  #671 — 
Cabinet  Face  East.  The  decision  areas 
are  occupied  grizzly  bear  habitat.  ' 


Proposed  Action:  The  Kootenai 
National  Forest  is  proposing  to  issue 
two  special  use  permits  for  permanent 
access  to  West  Fisher  private  property 
and  to  allow  reconstruction  of  roads  to 
allow  passenger  traffic.  The  purpose  of 
the  projects  is  to  access  private  land  that 
is  surrounded  by  National  Forest.  No 
proposed  activities  are  located  in  areas 
considered  for  inclusion  to  the  National 
Wilderness  Preservation  System  as 
recommoided  by  the  Kootenai  National 
Forest  Plan. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  decision  area  is 
allocated  to  MA-2,  S«ni-Primitive  Non- 
Motorized  Recreation.  Briefly  described. 
MA-2  is  managed  to  provide  for  the 
protection  and  enhancement  of  areas  for 
roadless  recreation  use,  and  to  provide 
for  wildlife  management  where  specific 
values  are  high.  Within  grizzly  bear 
habitat,  the  goal  of  MA-2  is  to  provide 
habitat  that  will  contribute  to  the 
recovny  of  the  grizzly  bear. 

Preliminary  Issues:  Several 
preliminary  issues  of  concern  have  been 
identified  by  the  Forest  Service.  These 
issues  are  briefly  described  below. 

•  Water  Quality — How  would  the 
proposed  actions  affect  sediment 
production? 

•  Roadless  Areas — ^The  proposed  road 
construction  lies  entirely  within  the 
Cabinet  Face  East  Inventoried  Roadless 
Area  «671.  What  effect  would  the 
proposals  have  on  the  character  of  this 
Roadless  Area? 

•  Grizzly  Bear— The  decision  area  lies 
within  the  recovery  area  for  the  Cabinet/ 
Yaak  grizzly  bear  ecosystem.  How 
would  the  proposals  protect  and 
enhance  grizzly  bear  halntat.  and 
contributes  to  recovery  efforts? 

•  Fisheries — ^The  proposed  road 
construction  would  cross  Bramlet  and 
4th  of  July  Creeks  which  are  priority 
bull  tiout  streams.  How  would  the 
proposed  action  affect  sediment 
production  and  bull  trout  habitat? 

•  Heritage  Resources — The  road 
construction  is  proposed  to  occur  over 
the  existing  historic  4th  of  July  Trail 
#115.  Can  the  loss  of  this  resource  and 
associated  sites  by  mitigated? 

Forest  Plan  Amendment:  The 
Kootenai  National  Forest  Land  and 
Resource  Management  Plan  has  specific 
management  direction  for  the  Harpole 


and  Skranak  decision  area.  Prior  to 
making  a  NEPA  decision,  a  thorough 
examination  of  all  standards  and 
guidelines  of  the  Forest  Plan  would  be 
completed  and.  if  necessary,  plan 
amendments  would  be  addr^sed  in  the 
EIS. 

Decisions  To  Be  Made:  The  Kootenai 
Forest  Supervisor  will  decide  the 
following: 

Should  road  construction  to  the 
private  properties  be  permitted  and  if  so 
how  and  where. 

What  mitigation  measures  would  be 
required  for  protection  of  National 
Forest  Service  resources,  and 

If  Forest  Plan  amendments  are 
necessary  to  proceed  with  the  Fhroposed 
Action  within  the  decision  area. 

Public  Involvement  and  Scoping: 
Notices  will  be  mailed  to  interestmi 
parties  from  a  mailing  list,  to  provide  an 
opportunity  for  the  public  to  review  and 
comment  on  the  proposed  action. 
Consultation  with  appropriate  State  and 
Federal  agencies  will  be  initiated. 
Preliminary  efiiects  analysis  indicated 
that  the  proposed  road  constniction  may 
significanUy  affect  the  quality  of  the 
human  environment.  These  potential 
effects  prompted  the  decision  to  prepare 
an  EIS  for  the  road  construction 
proposals. 

Inis  environmental  analysis  and 
decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  diecision.  Public  participation 
will  be  requested  at  several  points 
during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal.  State,  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  projects. 
This  input  will  be  used  in  preparation 
.  of  the  draft  and  final  EIS.  'Hie  scoping 
process  will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Exploring  additional  alternatives 
which  will  be  derived  fiom»ssues 
recognized  during  scoping  activities. 

•  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  analysis  will  consider  a  range  of 
alternatives,  including  the  proposed 
action,  no  action,  and  other  reasonable 
action  alternatives. 

Estimated  Dates  for  Filing:  The  draft 
EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
August.  1997.  At  that  time  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 


comment  period  on  the  draft  EIS  will  be 
45  days  fiom  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 


The  final  EIS  is  scheduled  to  be 
completed  in  November,  1997.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  coounents  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  (^ligations:  The  Forest 
Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  (»  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803. 
F.2d  1016, 1022  (9th  Or.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternative  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Qualify  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official:  Robert  L. 
Schrenk,  Forest  Supervisor,  Kootenai 
National  Forest,  506  U.S.  Highway  2 
West,  Libby.  MT  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  I  will  docimient  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations. 


Dated:  April  28, 1997. 
Robert  L.  Sduwk, 
Forest  Supervisor. 

[FR  Doc  97-11749  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foieat  Servloe 

Skranak  Road  Conatructkm;  KooImmI 
NatkNial  Foreat,  Lincoln  County, 
Montana 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  the  notice  of 
intent  to  prepare  an  environmental 
impact  statement  published  Monday, 
November  18. 1996,  Federal  Register. 
Vol  61,  No.  223. 

J 

summary:  The  Skranak  Road 
Construction  Environmental  Analysis 
has  been  combined  with  another  private 
property  access  request.  Both  of  these 
private  properfy  requests  are  located  in 
the  same  inventoricKl  roadless  area  and 
in  the  same  Grizzly  Bear  Management 
Unit  Therefore,  the  Libby  Ranger 
District  has  decided  to  combine  the 
analyses  of  the  requests  and  proposed 
road  construction  and  reconstruction 
and  {nepare  one  Environmental  Impact 
Statement.  The  Notice  of  Intent, 
published  in  the  Federal  Register,  Vol. 
61,  No.  223,  on  Monday,  November  18. 
1996  is  thereby  rescinded.  A  new  notice 
of  intent  will  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Jeresek.  Interdisciplinary  Team 
Leader.  Libby  Ranger  District.  Phone: 
(406) 293-7773. 

Dated:  April  28. 1997. 
Roiwrt  L.  Sclueuk, 

Forest  Supervisor. 

(FR  Doc.  97-11751  Filed  5-5-97;  8:45  am) 

BIUJNG  COOC  M1»-11-H 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  May  12-13. 1997. 
place:  ARRB  600  E  Stieet.  NW., 
Washington,  DC 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Closed 

Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Affairs  Officer,  600  E  Street, 


i_» /  »f_i 
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NW.,  Second  Floor,  Washington,  DC 

20530.  Telephone:  (202)  724-0088;  Fax: 

(202) 724-0457. 

David  G.  MarwvU, 

Executive  Director 

[FR  Doc.  97-11815  Filed  5-2-97;  9:44  am) 

aiLUNQ  COOE  tiia-oi-^ 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meetino 

DATE  AND  TOK:  May  13. 1997;  9:30  a.m. 
PLACE:  Radio  Free  Asia,  2025  "M" 
Street,  NW..  Suite  300.  Washington.  DC 
20036. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BAG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  nonmilitary 
international  broadcasting.  They  will 
address  internal  procedural, 
organizational,  budgetary,  and 
p>ersonnel  issues,  as  well  as  sensitive 
foreign  policy  issues  relating  to 
potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  Mrill 
relate  solely  to  the  internal  personnel 
issues  of  the  BAG  or  the  International 
Broadcasting  Bureau.  (5  U.S.C.  552b. 
(c)(2)  and  (6))  The  meeting  of  the 
Broadcasting  Board  of  Governors  will  be 
followed,  as  necessary,  by  meetings  of 
the  corporate  boards  of  Radio  Free  Asia 
and  RFE/RL.  Inc. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  May  2, 1997. 
David  W.  Burke. 

Chairman. 

[FR  Doc.  97-11882  Filed  5-2-97;  1:27  pm) 

BUiJNG  COOC  S230-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Conunitlae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  x\des  and 


regulations  of  the  US  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  on  Thursday,  May  29, 
1997.  at  the  Sheraton  Hotel  and 
Conference  Center,  Boardroom,  2100 
Bush  River  Road  in  Columbia,  South 
Carolina  29210.  The  purpose  of  the 
meeting  is  to:  (1)  Review  Commission 
and  Committee  activities;  (2)  discuss 
report  on  church  burnings  in  the  State; 
(3)  discuss  civil  rights  progress  and/or 
problems  in  the  State;  and  (4)  discuss 
plans  to  adopt  a  new  project.  The 
meeting  is  open  to  the  public. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Milton  B. 
Kimpson.  803-779-2597,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  29, 1997. 
Carol-Lea  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-11748  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 
[A-S70-827] 

Certain  Cased  Pencils  From  the 
People's  Repuk)lic  of  China;  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  On  January  13, 1997.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  partial  rescission  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  (pencils)  from  the 
People's  Republic  of  China  (PRC) 
covering  the  period  of  December  21. 
1994,  through  November  30,  1995  (62 
FR  1734).  We  gave  interested  parties  an 


opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  Therefore,  the  preliminary 
results  are  imaltered.  The  review 
indicates  the  existence  of  a  PRC-wide 
dumping  margin  of  44.66  percent  for 
this  period. 

EFFECTIVE  DATE:  May  6.  1997. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Paul 
Stolz  or  Thomas  Futtner,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration. 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20230,  telephone  (202) 
482-4474/3814. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May^l.  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  shape  or 
dimension  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  this 
review  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Specifically  excluded  from 
the  scop>e  of  this  investigation  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-case  crayons  (wax),  pastels, 
charcoals,  and  chalks.  Although  the 
HTSUS  subheading  is  provided  for 
.convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Bacl(ground 

The  antidumping  duty  order  on 
pencils  from  the  PRC  was  published  on 
December  28. 1994  (59  FR  66909).  On 
'January  13. 1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  review  of  this 
order  for  the  period  December  21. 1994 
through  November  30. 1995  POR.  In  our 
notice  of  January  13, 1997,  we  rescinded 
the  review  as  to  the  several  companies 


which  reported  that  they  had  no 
shipments  of  subject  merchandise 
during  the  POR  and  as  to  China  First 
Pencil  Company,  Ltd.  (China  First)  and 
Guangdong  Provincial  Stationery  & 
Sporting  Goods  Import  and  Export 
Corporation  (Guangdong).  With  respect 
to  Qiina  First  and  Guangdong,  we 
verified  that  the  only  subject 
merchandise  exported  by  these  firms 
during  the  December  21, 1994  through 
November  30,  1995  POR  was 
merchandise  excluded  from  the  order 
(i.e.,  manufactured  by  the  factories  upon 
which  the  zero  margins  in  the  less-than- 
fair-value  investigation  were  based).  See 
Antidumping  Duty  Order:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China,  59  FR  66909.  (December  28, 
1994).  Therefore,  these  final  results 
apply  only  to  the  PRC-wide  entity 
whi(±  includes  the  remaining 
respondents  in  this  review  which  did 
not  reply  to  our  questionnaire  and  show 
that  they  were  entiUed  to  a  rate  separate 
from  the  PRC  entity. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  Therefore,  the  preliminary 
results  are  unaltered.  Based  on  the 
rationale  set  forth  in  our  preliminary 
determination,  we  have  determined  that 
a  margin  of  44.66  percent  exists  for  the 
PRC  entity  for  the  period  December  21, 
1994  through  November  30, 1995.  (This 
rate  applies  to  all  exports  of  pencils 
from  the  PRC  other  tiian  those  produced 
and  exported  by  China  First  and  those 
produced  by  Shanghai  Three  Star 
Stationery  Company,  Ltd.  (Three  Star) 
and  exported  by  GuJangdong.  and  those 
exported  by  Shanghai  Foreign  Trade 
Corporation  (SFTC),  an  exporter  which 
was  previously  determined  to  be 
entitled  to  a  separate  rate,  and  for  which 
the  petitioner  withdrew  its  request  for 
this  administrative  review.)  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/ 
producer! 
exporter 

Weighted 

average 

margm 

percentage 

PRC  Rate 

44.66 

The  U.S.  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  &t>m  the  percentage  stated 
above,  llie  Department  will  issue 
appraisement  instructions  concerning 
the  respondent  directly  to  the  U.S. 
Customs  Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
pubUcation  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  No 
cash  deposit  is  required  for  entries  of 
subject  merchandise  both  produced  by 
China  First  and  exported  by  China  First, 
or  for  subject  merchandise  both 
produced  by  Three  Star  Stationery  and 
exported  by  Guangdong;  (2)  the  cash 
deposit  rate  for  merchandise  exported 
by  China  First  and  produced  by  any 
manufacturer  other  than  China  First, 
merchandise  exported  by  Guangdong 
and  produced  by  any  manufacturer 
ether  than  Three  Star,  and  merchandise 
exported  by  all  other  PRC  exporters  will 
be  the  PRC  rate  of  44.66  percent;  (3)  the 
cash  deposit  rate  for  SFTC  will  be  8.31 
percent;  and  (4)  for  non-PRC  exporters 
of  subject  merchandise  frt>m  the  PRC, 
the  cash  deposit  rate  will  be  the  rate  of 
its  supplier,  i.e.,  the  PRC  rate. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  i>eriod. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675fa)(l))  and  19  CFR  353.22. 

Dated:  April  30, 1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doa  97-11756  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-791-001] 

Hnal  Results  of  ths  1992 
Countervailing  Duty  Admlnlstratlvs 
Review;  Ferrochrome  From  South 
Africa 

AOENCY:  International  Trade 
Administration/Import  Administration 
Department  of  ConunOTce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  Administrative 
Review. 

SUMMARY:  On  December  13, 1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
coimtervailing  duty  order  on 
ferrochrome  from  South  Africa  for  the 
period  January  1, 1992  through 
December  31, 1992  [see  61  FR  65546) 
(Preliminary  Results).  We  have 
completed  this  review  and  determine 
the  net  subsidy  to  be  zero  percent  ad 
valorem  for  all  companies.  The 
Department  will  instruct  the  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  South 
Africa  exported  on  or  after  January  1, 
1992,  and  on  or  before  December  31, 
1992. 

EFFECTIVE  DATE:  May  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai,  Office  1 .  Group  I. 
Iinport  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  482-4087. 

SUPPLEMENTARY  INFORMATION: 

Badcground 

On  December  13,  1996,  the 
Department  published  in  the  Federal 
Re^ster  the  Preliminary  Results.  The 
Department  has  now  completed  thi> 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  Preliminary  Results. 
Respondents  Consolidated  Metallurgical 
Industries,  Ltd.  (CMI),  Ferralloys 
Limited  (Ferralloys)  and  Samancor  Ltd. 
(Samancor).  producers  of  the  subject 
merchandise  which  exported 
ferrochrome  to  the  United  States  during 
the  review  period,  submitted  a  case  brief 
on  January  22. 1997.  No  case  brief  was 
submitted  by  the  Macalloy  Corporation 
(petitioner). 

This  review  covers  three  producers/ 
exporters  of  the  subject  merchandise 
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(CMI,  Ferralloys,  and  Samancor),  which 
accoimt  for  all  exports  of  the  subject 
merchandise  to  the  United  States  from 
South  Africa,  and  eight  programs.  One 
company,  Chromecorp  Technology 
(PTY)  Ltd.  (Chromecorp),  reported 
having  no  exports  to  the  United  States 
during  the  review  period;  therefore,  we 
did  not  include  Clmimecorp  in  this 
review  (see  the  Preliminary  Results). 

Applicable  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  Review 

The  imported  product  covered  by  this 
review  is  ferrochjome  from  South  Africa 
which  is  oirrently  classifiable  under 
items  7202.41.00,  7202.49.10  and 
7202.49.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  numbers  are  provided 
for  convenience  and  Customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  remains  dispositive. 

Calculation  Methodology  for 
AsKCSsment  and  Cash  Deposit  Purposes 

Respondents  received  countervailable 
benefits  only  with  respect  to  one 
program.  We  weight-averaged  the  rate 
received  by  each  company  for  this 
program,  including  companies  with  de 
minimis  and  zero  rates,  by  that 
company's  share  of  total  exports  of 
ferrochrome  to  the  United  States  [see 
Ceramica  Regiomontana,  S~A.  v.  United 
States.  853  F.  Supp.  431  (OT  1994)).  We 
then  summed  the  individual  companies' 
weighted-averaged  rates  to  determine 
the  lOtal  subsidy  rate  t)enefitting  exports 
of  subject  merchandise  to  the  United 
States.  The  benefits  received  under  this 
program  were  so  small  (0.003  percent) 
as  to  render  a  zero  ad  valorem  subsidy 
rate,  when  rounded.  Therefore,  the  total 
country-wide  rate  is  zero  percent  ad 
valorem.  Since  the  country-wide  rate 
was  zero,  no  further  calctilations  were 
necessary. 

Analysis  of  Programs 

Based  upon  our  analysis  of 
respondents'  questionnaire  responses 
and  written  comments  from  the 
interested  parties,  we  determine  the 
following: 


/.  Programs  Conferring  Subsidies 

A.  Regional  Industrial  Development 
Incentives:  Subsidy  on  Housing  for  Key 
Personnel 

In  the  Preliminary  Results  we  found 
that  this  program  conferred  benefits  on 
the  subject  merchandise  of  0.003 
percent  which,  when  rounded,  gives  an 
ad  valorem  subsidy  rate  of  zero  percent. 
We  received  no  comments  by  the 
interested  parties.  Therefore,  we  have 
not  changed  our  findings  from  the 
Preliminary  Results. , 

n.  Programs  Found  Not  To  Be  Used 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  led  us  to  change 
the  status  of  the  following  program  from 
a  program  conferring  subsidies  to  a 
program  not  used  with  respect  to 
exports  of  subject  merchandise  to  the 
United  States: 

A.  Category  A  of  the  EIP  (see 
comment,  below). 

In  addition,  in  the  Preliminary  Results 
we  found  that  the  producers  and/or 
exportera  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  under 
the  following  programs: 

B.  Industrial  Development 
Corporation  Loans; 

C.  Export  Incentive  Program, 
Categories  B,  C  and  D; 

D.  Regional  Industrial  Development 
Incentives; 

(1)  Labor  Incentive; 

(2)  Interest  Concession: 

E.  Preferential  Rail  Rates; 

F.  Government  Loan  Guarantees; 

G.  Beneficiation  Allowances — Electric 
Power  Cost  Aid  Scheme; 

H.  General  Export  Incentive  Scheme; 

I.  Rail  Transport  Rebate  on  Outgoing 
Goods  (subprogram  of  the  Regional 
Industrial  Development  Incentives). 

We  received  no  comments  regarding 
these  programs  from  the  interested 
parties.  Therefore,  we  have  not  changed 
oiu  findings  in  the  Preliminary  Results. 

Analjrsis  of  Comments 

Comment 

Respondents  argue  that  the 
Department  does  not  have  to  rely  on 
GOSA  oversight  in  order  to  achieve  the 
requisite  assiuance  that  Category  A 
benefits  were  limited  to  non-U.S. 
exports,  as  required  by  the  GOSA. 
Instead,  respondents  point  out  that  the 
Department  has  other  means  at  its 
disposal  with  which  to  assure  itself, 
including  the  option  to  conduct 
verification.  Respondents  also  state  that 
the  decision  to  require  GOSA  oversight 
is  contrary  to  the  Department's  policy  of 
preferring  to  rely  upon  primary 


evidence  from  respondents  above 
secondary  evidence  from  the  foreign 
governments.  In  addition,  according  to 
respondents,  the  decision  ignored  the 
evidence  already  on  the  record  which 
clearly  indicated  that  Category  A 
benefits  were  tied  to  non-U.S.  exports. 
Nevertheless,  should  the  Department 
continue  to  require  government 
oversight,  the  information  submitted  by 
respondents  should  demonstrate  that 
there  was  sufficient  GOSA  oversight  of 
Category  A  claims  to  ensure  that  the 
allocated  benefits  were  tied  solely  to 
exports  to  countries  other  than  the 
United  States. 

DOC  Response 

We  agree  with  respondents  that 
government  oversight  of  claims  under  a 
program  whose  benefits  are  allocated  to 
exports  in  general  is  not  necessarily 
required  for  a  determination  that  the 
benefits  are  tied  to  specific  markets. 
However,  it  is  essential  that  any  such 
tying  of  benefits  be  done  by  the 
government  at  time  of  bestowal  (see 
General  Issues  Appendix,  Final 
Affirmative  Countervailing  IXity 
IDeterminaUon:  Certain  Steel  Products 
From  Austria  (58  FR  37217  at  37232 
Oidy  9, 1993)). 

Tne  record  in  this  case  shows  that  the 
producers  of  the  subject  merchandise 
were  required  by  the  GOSA  to  refrain 
from  claiming  Category  A  benefits  on 
exports  to  the  United  States.  In  addition, 
other  information  on  the  record, 
including  evidence  of  GOSA  oversight 
of  Category  A  claims,  demonstrates 
sufficiently  that  the  producera  did  not 
claim  or  receive  benefits  on  exports  to 
the  United  States  pursuant  to  the 
GOSA's  requirement.  Therefore,  we 
determine  that  the  benefits  received 
were  tied  to  markets  other  than  the 
United  States  at  the  time  of  bestowal 
and,  accordingly,  that  Category  A  was 
not  used  with  respect  to  exports  of 
stibject  merchandise  to  the  United 
States  during  the  POR. 

Final  Results  of  Review 

For  the  period  January  1, 1992 
through  December  31, 1992,  we 
determine  the  net  subsidy  to  be  zero 
percent  ad  valorem  for  all  companies. 
The  Department  will  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  coimtervailing  duties,  all 
shipments  of  subject  merchandise 
exported  on  or  after  January  1, 1992  and 
entered  on  or  Iwfore  December  31, 1992. 
Because  the  countervailing  duty  order 
was  revoked  effective  January  1, 1995 
(see  Revocation  of  Countervailing  Duty 
Ordera  (60  FR  40568,  August  9, 1995)) 
pursuant  to  section  753  of  the  Act,  as 
amended  by  the  Uruguay  Round 


Agreements  Act,  no  other  instructions 
will  he  sent  to  the  U.S.  Customs  Service. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  acccmlance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  retujii/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  April  29, 1997. 

Robert  S.  LaRusM. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-11757  Filed  5-5-97;  8:45  am] 
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DEPARTMEMT  OF  COMMERCE 

International  Trade  Administration 
[C-067-403;  C-357-OOq 

Oil  Country  TutMilar  Goods  From 
Argentina  and  Cold-Rollad  Caitwn 
StssI  Flat  Products  From  Argentina; 
Termination  of  Administrative  Revlevvs 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review/termination  of  administrative 
reviews. 

SUMMARY:  On  December  30, 1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  reviews  of  the 
coimtervailing  duty  order  on  Oil 
Country  Tubular  Goods  (OCTG)  from 
Argentina  for  the  periods  1992. 1993 
and  1994,  and  the  countervailing  duty 
order  on  Cold-Rolled  Carbon  Steel  Flat 
Products  (Cold-Rolled  Steel)  from 
Argentina  for  the  periods  1992  and 
1993.  The  Department  preliminarily 
determined  that  it  lacked  the  authority 
to  assess  coimtervailing  duties  on  the 
entries  subject  to  these  reviews,  and 
aimounced  its  intent  to  terminate  the 
reviews.  We  have  now  finalized  that 
determination  and  terminate  these 
reviews. 

EFFECTIVE  DATE:  May  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermelstein  or  Richard  Herring. 


Office  of  CVD/AD  Enforcement  VI. 
Import  Administration,  International 
Trade  Administration,  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30, 1996,  the 
Department  published  in  the  Federal 
Register  (61  FR  68713  )  the  prelimLaary 
results  of  its  administrative  reviews  and 
its  intent  to  terminate  the  administrative 
reviews  of  the  countervailing  duty 
orders  on  OCTG  and  Cold-Rolled  Steel 
fit>m  Argentina.  The  Department  has 
now  completed  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

The  review  of  OCTG  covering  the 
period  January  1  through  December  31, 
1994,  was  initiated  on  December  15. 
1995  (60  FR  64413).  The  review  of 
OCTG  covering  the  period  January  1 
through  December  31, 1993,  was 
initiated  on  December  15, 1994  (59  FR 
64650).  The  review  of  OCTG  covering 
the  period  January  1  through  Decem^r 
31, 1992.  was  initiated  on  December  17. 
1993  (58  FR  65964). 

The  review  of  Cold-Rolled  Steel 
covering  the  period  January  1  through 
December  31, 1993,  was  initiated  on 
May  12,  1994  (59  FR  24683).  The  review 
of  Cold-Rolled  Steel  covering  the  period 
January  1  through  December  31, 1992. 
was  initiated  on  May  27, 1993  (58  FR 
30767). 

In  the  preliminary  results,  the 
Department  determined  that  it  lacks  the 
authority  to  assess  countervailing  duties 
on  entries  of  OCTG  and  Cold-Rolled 
Steel  made  on  or  after  September  20. 
1991  and  on  or  before  December  31, 
1994.  We  invited  interested  parties  to 
comment  on  these  preliminary  results. 
We  did  not  receive  any  ctmunents. 
Therefore,  for  the  reasons  stated  in  the 
preliminary  results  (61  FR  68713),  we 
are  terminating  these  reviews. 

The  question  of  the  Department's 
authority  to  assess  duties  on 
unliquidated  entries  of  OCTG  made  on 
or  aft^  January  1, 1995  remains  to  be 
determined  in  the  context  of  the 
ongoing  changed  drcumstanoes 
reviews.  See,  Leather  from  Argentina, 
Wool  fix>m  Argentina.  Oil  Country 
Tubular  Goods  from  Argentina,  and 
Carbon  Steel  Cold-Rolled  Flat  Products 
bom  Argentina;  Preliminary  Results  of 
Changed  Circumstances  Countovailing 
Duty  Reviews  (Changed  Circumstances 
Reviews),  to  be  published  on  May  2, 
1997,  in  the  Federal  Register. 


Applicable  Statute  and  Regnlatif 

With  the  exception  of  the  1994 
administrative  review  of  the 
countervailing  duty  order  on  OCTG 
from  Argentina,  the  Department  is 
conducting  these  administrative  reviews 
in  accordance  with  section  751(a)  of  the 
Act.  The  1994  OCTG  review  is  being 
conducted  in  aocordance  with  the 
provisions  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act,  effective  January  1. 
1995.  Otherwise,  citations  to  the  statute 
and  to  the  Department's  regulations  are 
in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scttfpe  of  the  Reviews 

OCTG  from  Argentina.  Imports 
covered  by  this  order  include  shipments 
of  Argentine  oil  country  tubular  goods. 
Oil  country  tubular  goods  include 
hollow  steel  products  of  circular  cross- 
section  intended  for  use  in  the  drilling 
of  oil  or  gas  and  oil  well  casing,  tubing 
and  drill  pipe  or  carbon  or  alloy  steel, 
whether  welded  or  seamless, 
manufectured  to  either  American 
Petroleum  Institute  (API)  or  proprietary 
specifications.  The  scope  covere  both 
finished  and  unfinished  OCTG.  The 
products  covered  in  this  review  are 
provided  for  under  item  numbere  of  the 
Harmonized  Tariff  Schedule  (HTS): 
7304.20.20,  7304.20.40.  7304.20.50. 
7304.20.60,  7304.20.80,  7304.39.00. 
7304.51.50,  7304.20.70,  7304.59.60, 
7304.59.80.  7304.90.70,  7305.20.40, 
7305.20.60,  7305.20.80,  7305.31.40, 
7305.31.60,  7305.39.10,  7305.39.50. 
7305.90.10,  7305.90.50,  7306.20.20. 
7306.20.30,  7306.20.40,  7306.20.60. 
7306.20.80.  7306.30.50,  7306.50.50. 
7306.60.70.  7306.90.10.  The  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  ranains 
dispositive. 

Cold-Rolled  Steel  from  Argentina. 
Imp<»ts  covered  by  this  order  include 
shipments  of  Argentine  cold-rolled 
carbon  steel  flat  products,  whether  or 
not  corrugated  or  crimped;  whether  or 
not  painted  or  varnished  and  whether  or 
not  pidded;  not  cut,  not  pressed,  and 
not  stamped  to  non-rectangular  shape; 
not  coated  or  plated  with  metal;  over  12 
inches  in  width  and  under  0.1875 
inches  in  thickness  whether  or  not  in 
coils;  as  currently  provided  for  under 
the  following  item  numbers  of  the  HTS: 
7209.11.00,  7209.12.00,  7209.13.00, 
7209.14.00,  7209.21.00,  7209.22.00; 
7209.23.00,  7209.24.00,  7209.31.00, 
7209.32.00,  7209.33.00,  7209.34.00, 
7209.41.00,  7209.42.00.  7209.43.00. 
7209.44.00.  7209.90.00.  7210.70.00. 
7211.30.50.  7211.41.70.  7211.49.50. 
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7211.90.00,  7212.40.50.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  pur[>oses.  The  written 
description  remains  dispositive. 

Tenniiution  of  Administrative  Reviews 

We  determine  that  we  do  not  have  the 
authority  to  assess  countervailing  duties 
for  the  period  September  20. 1991 
through  December  31,1994,  for  the 
reasons  stated  in  the  preliminary  results 
(61  FR  68713).  Thus,  we  are  terminating 
administrative  reviews  coveiing  the 
periods  1992. 1993.  and  1994.  &»  the 
countervailing  duty  order  on  OCTG 
from  Argentina,  and  the  periods  1992 
and  1993,  for  the  countervailing  duty 
order  on  Cold-Rolled  Steel  from 
Argentina. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  Argentina 
entered  during  those  periods. 

The  requirement  for  cash  deposits  of 
estimated  countervailing  duties  of  zero 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  OCTG  from  Argentina, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  1, 
1995  will  remain  in  effect  pending  the 
outcome  of  the  changed  circ\unstances 
reviews  of  the  four  Argentine 
countervailing  duty  orders  currently 
being  conducted  by  the  Department.  See 
Chan^ged  Circumstances  Reviews.  The 
order  on  Cold-Rolled  Steel  was  revoked 
effective  January  1, 1995;  thus,  the 
siispension  of  liquidation  and  cash 
deposit  requirements  were  discontinued 
effective  that  date. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiue  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  notice 
an  in  accordance  with  section  751(a)(1)  of 
the  Act  (19  U.S.C  1675(a](l])  and  19  CFR 
355.22. 

Dated:  April  29. 1997. 
Kobort  S.  LaKMn. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-11755  Filed  5-5-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Sacretary 
Manual  for  Courts-Martial 

AOaiCY:  Joint  Service  Committee  on 
Military  Justice  (JSC). 
ACTION:  Notice  of  proposed 
amendments. 


SUMMARY:  The  Department  of  Defense  is 
considering  reconunending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  (1995  ed.)  (MCM).  The  proposed 
changes  are  the  1997  draft  annual 
review  required  by  the  MCM  and  DoD 
Directive  5500.17.  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  OSC)  on  Military  Justice." 
May  8. 1996.  With  one  exception,  the 
proposed  changes  concern  the  rules  of 
procedure  and  evidence  applicable  in 
trials  by  courts-martial.  One  proposed 
change  adds  an  offense  to  Part  IV  of  the 
MCM.  More  specifically,  the  proposed 
changes  would:  (1)  Delete  the 
requirement  that  judges  be  on  "active 
duty"  at  the  time  of  trial;  (2)  permit  the 
referral  and  trial  of  additional  charges  at 
any  time  until  entry  of  pleas;  (3)  set 
forth  rules  for  taking  the  testimony  of 
children  by  remote  closed-circuit 
television;  (4)  clarify  that  "hate 
motivation"  can  be  considered  as 
aggravation  evidence  in  sentencing;  (5) 
eliminate  the  punishment  of  loss  of 
niunbers;  (6)  add  the  youth  of  the  victim 
as  an  aggravating  factor  in  capital  cases; 
(7)  clarify  the  length  of  time  during 
which  sentences  may  be  suspended;  (8) 
clarify  the  limitations  on  post-trial 
contact  with  court  members;  (9) 
recognize  a  limited,  qualified 
psychotherapist-patient  privilege;  and 
(10)  recognize  the  offense  of  reckless 
endangerment. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation.  Executive  Orders. 
Proclamations,  and  Reports  and 
Comments  Thereon."  May  21. 1964.  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17.  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice." 
May  8. 1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  GovenunenL 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  proceduru, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 


DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
July  20, 1997  for  consideration  by  the 
JSC. 

ADDRESSES:  Comments  on  the  proposed 
changes  should  be  sent  to  LTC  Paul  P. 
Holden.  Jr..  U.S.  Army.  Office  of  the 
Judge  Advocate  General,  Criminal  Law 
Division,  2200  Army  Pentagon. 
Washington.  DC.  20310-2200. 
FOR  FURTHBI  MRMMATKM  CONTACT:  LTC 
Paul  P.  Holden,  Jr..  US  Army.  Office  of 
the  Judge  Advocate  General.  Criminal 
Law  Division.  2200  Army  Pentagon. 
Washington.  DC,  20310-2200;  703-695- 
1891;  FAX  703-693-5086. 
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Manual  for  Courts-Martial  Propoeed 
Amendments 

The  full  text  of  the  affected  sections 
follows: 

R.C.M.  502(c)  is  amended  by  deleting 
the  words  "on  active  duty"  in  the 
second  line  of  the  rule. 

The  analysis  accompanying  R.C.M 
502(c)  is  amended  by  adding  the 
following: 

199 Amendment:  R.C.M.  502(c)  was 

amended  to  delete  the  requirement  that 
military  judges  be  "on  active  duty"  to 
enable  Reserve  Component  judges  to 
conduct  trials  during  periods  of  inactive 
duty  for  training  (IDT/IADT)  and 
inactive  duty  training  travel  (lATT).  The 
active  dufy  requirement  does  not  appear 
in  Article  26.  UCMJ  which  prescribm 
the  qualifications  for  military  judges.  It 
appean  to  be  a  vestigial  requirement 
from  paragraph  4e  of  the  1951  and  1969 
MCM.  Neither  the  current  MCM  nor  its 
predecessors  provide  an  explanation  for 
this  addition^  requirement  It  was 
deleted  to  enhance  efficiency  in  the 
military  justice  system. 

R.CM.  601(e)(2)  is  amended  by 
deleting  the  words  "arraignment"  and 
substituting  the  words  "the  entry  of 
pleas",  in  the  second  sentence,  and  by 
deleting  the  words  "arraignment  of  the 
accused  upon  charges"  and  inserting  the 
words  "the  entry  of  pleas"  in  the  last 
sentence. 

The  analysis  accompanying  R.C.M. 
601(e)(2)  is  amended  by  adding  the 
following: 

199_  Amendment:  R.CM.  601(e)(2) 
was  amended  to  permit  the  adding  of 
char^ges  until  the  entry  of  pleas  in 
genoral  and  special  courts-martial 
without  the  consent  of  the  accused, 
provided  that  all  necessary  procediual 
requirements  concerning  the  additional 
charges  have  been  complied  with.  Prior 
to  this  amendment,  arraignment  had 
always  been  the  point  of  demarcation, 
after  which  new  charges  could  not  be 
added  without  the  accused's  consent 
United  States  v.  Davis,  11  USCMA  407, 
29  CMR.  223  (1960). 


In  the  Federal  civilian  system, 
arraignment  was  the  preliminary  stage 
where  the  accused  was  informed  of  the 
indictment  and  pled  to  it.  thereby 
formulating  the  issues  to  be  tried. 
Hamilton  v.  Alabama,  368  U.S.  52 
(1961).  In  the  military,  arraignment 
symbolized  formal  notice  to  the  accused 
and  often  was  followed  closely  by  pleas. 
Id.  However,  arraignment  has  become 
the  event  whereby  the  coiut-martial  is 
formally  placed  under  the  cognizance  of 
the  military  judge,  and  the  entry  of  pleas 
is  oftentimes  now  deferred.  Precluding 
the  addition  of  charges  at  arraignment 
no  longer  serves  a  useful  purpose. 

This  amendment  extends  the  period 
of  time  during  which  charges  can  be 
served  on  the  accused  at  courts-martial 
to  the  taking  of  pleas.  Provided  that 
procedural  safeguards  with  respect  to 
the  additional  charges  are  accorded,  (i.e. 
Article  32  hearing,  or  the  3/5  day 
statutory  waiting  period,  voir  dire  of  the 
military  judge,  and  challenge  of  the 
qualifications  of  counsel),  the  original 
purpose  of  the  rule  is  fulfilled. 

R.C.M.  804  is  amended  by 
redesignating  the  current  subsection  (c) 
as  subsection  (d)  and  inserting  the 
following  as  subsection  (c) 

(c)  Absence  for  Limited  Purpose  of 
Child  Testimony 

(1)  Election  by  accused.  Following  a 
determination  by  the  military  judge  in  a 
child  abuse  case  that  remote  testimony 
of  a  child  is  appropriate  pursuant  to 
M.R.E.  611(d)(2),  the  accused  may  elect 
to  voluntarily  absent  himself  from  the 
courtroom  in  order  to  preclude  the  use 
of  procedures  described  in  R.C.M.  914A. 

(2)  Procedure.  The  accused's  absence 
will  be  conditional  upon  his  being  able 
to  view  the  witness'  testimtmy  fit>m  a 
remote  location.  A  two-way  closed 
circuit  television  system  will  be  used  to 
transmit  the  child's  testimony  from  the 
courtroom  to  the  accused's  location.  The 
accused  will  also  be  provided 
contemporaneous  audio  communication 
with  his  counsel,  or  recesses  will  be 
granted  as  necessary  in  order  to  allow 
the  accused  to  confer  with  counsel.  The 
procedures  described  herein  will  be 
employed  unless  the  accused  has  made 
a  knowing  and  affirmative  waiver  of 
these  procedures. 

(3)  Effect  on  accused's  rights 
generally.  Exercise  by  the  accused  of  the 
procedures  under  subsection  (c)(2)  will 
not  otherwise  affect  the  accused's  right 
to  be  present  at  the  remainder  of  the 
trial  in  accordance  with  this  rule. 

The  analysis  accompanying  R.CM. 
804  is  amended  by  adding  the 
following: 

199 Amendment:  The  amendment 

provides  for  two-way  closed  circuit 


television  to  transmit  the  child's 
testimony  bom  the  courtroom  to  the 
accused's  location.  The  use  of  two-way 
television,  to  some  degree,  may  defeat 
the  purpose  of  these  alternative 
procedures,  which  is  to  avoid  trauma  to 
the  victim  who  must  view  his  (»  her 
alleged  abuser.  In  such  cases,  the  judge 
has  discretion  to  direct  one-way 
television  communication.  The  use  of 
one-way  television  was  approved  by  the 
Supreme  Coiut  in  Maryland  v.  Craig, 
497  U.S.  836  (1990).  This  amendment 
also  gives  the  accused  the  election  to 
absent  himself  bom  the  courtroom  to 
prevent  remote  testimony.  Such  a 
provision  gives  the  accused  a  greater 
role  in  determining  how  this  issue  will 
be  rescflved. 
R.C.M.  914A  is  created  as  follows: 

Rule  914A.  Use  of  Remote  Live 
Testimony  in  Child  Abuse  Cases 

(a)  General  procedures.  A  child 
witness  in  a  case  involving  abuse  shall 
be  allowed  to  testify  out  of  the  presence 
of  the  accused  after  appropriate  findings 
have  been  entered  in  accordance  with 
M.R.E.  611(d)(2).  The  procedure  used  to 
take  such  testimony  will  be  determined 
by  the  military  judge  based  upon  the 
exigencies  of  the  situation.  However, 
such  testimony  should  normally  be 
taken  via  a  two-way  closed  circtiit 
television  system.  When  a  television 
system  is  employed,  the  following 
procedures  will  be  observed: 

(1)  The  witness  will  testify  bom  a 
closed  location  outside  the  courtroom; 

(2)  The  only  persons  present  at  the 
remote  location  will  be  the  witness, 
counsel  for  each  side  (not  including  an 
accused  pro  se).  equipment  operators, 
and  other  persons,  such  as  an  attendant 
for  the  child,  whose  presence  is  deemed 
necessary  by  the  military  judge; 

(3)  The  military  judge,  the  accused, 
members,  the  court  reporter,  and  all 
other  persons  viewing  or  participating 
in  the  trial  will  remain  in  the 
courtroom; 

(4)  Sufficient  monitors  will  be  placed 
in  the  courtroom  to  allow  viewing  of  the 
testimony  by  both  the  accused  and  the 
fact  finder; 

(5)  The  voice  of  the  military  judge 
will  be  transmitted  into  the  remote 
location  to  allow  control  of  the 
proceedings; 

(6)  The  accused  will  be  permitted 
audio  contact  with  his  counsel,  or  the 
court  will  recess  as  necessary  to  provide 
the  accused  an  opportunity  to  confer 
with  counsel. 

(b)  Prohibitions.  The  procediues 
described  above  will  not  be  used  where 
the  accused  elects  to  absent  himself 
&t>m  the  courtroom  pursuant  to  R.C.M 
804(c). 


The  analysis  accompanying  R.CM. 
914A  is  as  follows: 

199 Amendment:  This  rule  allows 

the  mihtary  judge  to  determine  what 
procedure  to  use  when  taking  testimony 
under  Mil.  R.  Evid.  611(dK2).  It  states 
that  normally  such  testimony  should  be 
taken  via  a  two-way  closed  circuit 
television  system.  The  rule  further 
prescribes  the  procedures  to  be  used  if 
a  television  system  is  employed.  The 
use  of  two-way  television,  to  some 
degree,  may  defeat  the  purpose  of  these 
alternative  procedures,  which  is  to 
avoid  trauma  to  the  victim  who  must 
view  his  or  her  alleged  abuser.  In  such 
cases,  the  judge  has  discretion  to  direct 
one-way  television  communication.  The 
use  of  one-way  television  was  approved 
by  the  Supreme  Court  in  Maryland  v. 
Craig,  497  U.S.  836  (1990).  This 
amendment  also  gives  the  accused  an 
election  to  absent  himself  from  the 
courtroom  to  prevent  remote  testimony. 
Such  a  provision  gives  the  accused  a 
greater  role  in  determining  how  this 
issue  will  be  resolved. 

Military  Rule  of  Evidence  61 1  is 
amended  by  adding  the  following 
subsection: 

(d)  Remote  examination  of  child 
witness. 

(1)  In  a  case  involving  abuse  of  rChild 
under  the  age  of  16,  the  military  judge 
shall,  subject  to  the  requirements  of 
section  (2)  of  this  rule,  allow  the  child 
to  testify  from  an  area  outside  the 
courtroom  as  prescribed  in  R.CJ^. 
914A. 

(2)  Remote  examination  will  be  used 
only  where  the  military  judge  makes  a 
finding  on  the  record,  following  expert 
testimony,  that  either: 

(A)  The  child  witness  is  likely  to 
suffer  substantial  trauma  if  made  to 
testify  in  the  presence  of  the  accused;  or 

(B)  The  prosecution  will  be  unable  to 
elicit  testimony  bom  the  child  witness 
in  the  presence  of  the  accused. 

(3)  Remote  examination  of  a  child 
witness  will  not  be  utilized  where  the 
accused-elects  to  absent  himself  from 
the  courtroom  in  accordance  with 
R.CM.  804(c). 

The  analysis  accompanying  Mil.  R. 
Evid.  611  is  amended  by  adding  the 
following: 

199_Ainen(/nient;  This  amendment 
to  Mil.  R.  Evid.  611  gives  substantive 
gmdance  to  military  judges  regarding 
the  use  of  alternative  examination 
methods  for  child  abuse  victims.  The 
use  of  two-way  television,  to  some 
degree,  may  defeat  the  purpose  of  these 
alternative  procedures;  which  is  to 
avoid  trauma  to  the  victim  who  must 
view  his  or  her  abuser.  In  such  cases, 
the  military  judge  has  discretion  to 
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direct  one-way  communication.  The  use 
of  one-way  television  was  approved  by 
the  Supreme  Court  in  Maryland  v. 
Craig,  497  U.S.  836  (1990).  This 
amendment  also  gives  the  accused  an 
election  to  absent  himself  from  the 
courtroom  to  prevent  remote  testimony. 
Such  a  provision  gives  the  accused  a 
greater  role  in  determining  how  this 
issue  will  be  resolved. 

Rule  for  Courts-Martial  1001(b)(4). 
regarding  the  introduction  of  evidence 
in  aggravation  during  the  presentencing 
procedure,  is  amended  by  adding 
between  the  first  and  second  sentences, 
the  following: 

Evidence  in  aggravation  includes,  but 
is  not  limited  to,  evidence  of  financial, 
social,  psychological,  and  medical 
impact  on  or  cost  to  any  person  or  entity 
who  was  the  victim  of  an  offense 
committed  by  the  accused  and  evidence 
of  significant  adverse  impact  on  the 
mission,  discipline,  or  efficiency  of  the 
command  directly  and  immediately 
resulting  from  the  accused's  ofiense.  In 
addition,  evidence  in  aggravation  may 
include  evidence  that  the  accused 
intentionally  selected  any  victim  or  any 
property  as  the  object  of  the  ofiiense 
because  of  the  actual  or  perceived  race, 
color,  religion,  national  origin, 
ethnicity,  gender,  disability,  or  sexual 
orientation  of  any  person. 

The  Discussion  to  R.CM.  1001(bK4)  is 
amended  by  striking  the  first  paragraph 
thereoL 

The  analysis  to  R.CM.  1001(b)(4)  is 
amended  by  adding  the  following: 

\99_Ainendnient:  R.CM.  1001(b)(4) 
was  amended  by  elevating  to  the  Rule 
language  that  heretofore  appeared  in  the 
Discussion  to  the  Rule.  The  Rule  was 
further  amended  to  recognize  that 
evidence  that  the  offense  was  a  "hate 
crime"  may  also  be  presented  to  the 
sentencing  authority.  The  additional 
"hate  dime"  language  was  derived  in 
part  from  $  3A1.1  of  the  Federal 
Soitencing  Guidelines,  in  which  hate 
crime  motivation  residts  in  an  upward 
adjiistment  in  the  level  of  the  offense  fw 
which  the  defiandant  is  sentenced. 
Courts-martial  sentences  are  not 
awarded  upon  the  basis  of  guidelines, 
such  as  the  Federal  Sentencing 
Guidelines,  but  rather  upon  broad 
considerations  of  the  needs  of  the 
service  and  the  accused  and  on  the 
premise  that  each  sentence  is 
individually  tailored  to  the  ofiiendw  and 
offense.  The  upward  adjustment  used  in 
the  Federal  Sentencing  Guidelines  does 
not  directly  translate  to  the  court- 
martial  presentencing  procedure. 
Therefore,  in  ordw  to  adapt  this  concept 
to  the  court-martial  process,  this 
amendment  was  made  to  recognize  that 
"hate  crime"  motivatimi  is  admissible 


in  the  court-martial  presentencing 
procedure.  This  amendment  also  difiins 
from  the  Federal  Sentencing  Guideline 
in  that  the  amendment  does  not  specify 
the  burden  of  proof  required  regarding 
evidence  of  "hate  crime"  motivation.  No 
burden  of  proof  is  customarily  specified 
regarding  aggravating  evidence  admitted 
in  the  presentencing  procedure,  with 
the  notable  exception  of  aggravating 
factors  under  R.CM.  1004  in  capitd 
cases. 

R.C.M.  1003  is  amended  by  deleting 
"(4)  Loss  of  nimibers.  lineal  position,  or 
seniority.  These  pimishments  are 
authorized  only  in  cases  of  Navy, 
Marine  Corps,  and  Coast  Guard 
officere;"  by  deleting  the  "Discussion" 
thereto,  and  by  correcting  subsequent 
numbered  paragraphs  to  reflect  this 
deletion. 

The  analysis  accompanying  R.CM. 
1003  is  amended  by  adding  the 
following: 

199_Amendment:  Although  loss  of 
numben  had  the  effect  of  lowering 
precedence  for  some  purposes,  e.g.. 
quartere  priority,  board  and  court 
seniority,  and  actual  date  of  promotion, 
loss  of  numbers  did  not  affect  the 
officer's  original  position  for  purposes 
of  consideration  for  retention  or 
promotion.  Accordingly,  this 
punishment  was  deletcKl  because  of  its 
negligible  consequences  and  the 
misconception  that  it  was  a  meaningful 
punishment. 

Appendix  11  of  the  MCM  is  amended 
by  deleting  "Loss  of  numbers.  Etc., 
paragraphs  (6)  and  (7)  thereimder.  by 
correcting  subsequent  numbered 
paragraphs  to  reflect  this  deletion,  and 
deleting  the  notation  at  the  end  of 
Appendix  11  which  states  "Niunben  6 
and  7  apply  only  in  the  Navy,  Marine 
Corps,  and  Coast  Guard."  Rule  for 
Courts-Martial  1004(c)(7)  is  amended  by 
adding  at  the  end  thereof,  the  following 
aggravating  Sactor  applicable  in  the  case 
of  a  violation  of  Article  118(1):  "(K)  The 
victim  of  the  murder  was  14  yean  of  age 
or  younger." 

The  Analysis  to  R.CM.  1004  is 
amended  by  adding  the  following: 

199_Amendmeiit:  R.C.M. 
10e4(c)(7)(K)  was  added  to  afford 
greater  protection  to  victims  who  are 
especially  vulnerable  due  to  their  age. 

R.CM.  1108(d)  is  amended  by  adding 
after  the  secocid  sentence  the  follonviog: 

A  period  of  suspension  equal  to  the 
time  served  in  confinement,  plus  2  years 
thereafter,  or  a  period  of  suspension  of 
5  years  from  the  date  of  convening 
authority's  action,  whichever  is  greater, 
shall  not  be  deemed  "unreasonably 
long"  for  a  sentence  adjudged  by  a 
gerwral  court-martial.  A  period  of 
suspension  of  2  years  from  the  date  of 


convening  authority's  action  shall  not 
be  deemed  "unreasonably  long"  for  a 
sentence  adjudged  by  a  special  court- 
martial.  Notwithstanding  the  foregoing, 
a  period  of  suspension  agreed  to  by  the 
parties  in  a  pretrial  agreement  (R.C.M. 
705)  ordinarily  shall  not  be  deemed 
"unreasonably  long." 

The  analysis  accompanying  R.C.M. 
1108(d)  is  amended  by  adding  the 
following: 

199 Amendment:  This  amendment 

clarifies  the  term  "not  unreasonably 
long"  by  defining  the  maximum  period 
of  suspension  which  is  reasonable  and 
lawful,  thereby  assisting  convening 
authorities,  those  who  advise  them,  and 
courts  as  to  the  maximiun  length  of  time 
the  imexecuted  portion  of  a  sentence 
may  be  suspencted.  Thus,  convening 
authorities  are  guided  in  fixing  a  period 
of  suspension  which  bears  a  rational 
relationship  to  the  severity  of  the 
sentence  adjudged  and  approved.  This 
amendment  does  not  address  any  other 
term  of  suspension  than  time.  Further, 
the  amendment  will  most  often  be 
applied  to  suspended,  unexecuted 
confinement.  A  convening  authority 
may.  however,  in  the  exercise  of 
discretionary  powen.  suspend  all  or  any 
part  of  an  adjudged  sentence,  and  may 
impose  reasonable  and  lawful 
conditions  upon  the  accused  as 
provision  of  that  suspension.  UCM), 
Arts.  60.  71. 10  U.S.C.A.  §§860,  871 
(1994);  United  States  v.  Cowan.  34  M.). 
258  (CM.A- 1992).  The  service 
Secretaries  may  further  restrict  the 
periods  of  suspension. 

Rule  for  Court-Martial  1012  is  created 
as  follows: 

Rule  1012.  Interviewing  Members 
Following  Adjournment 

Except  as  provided  in  R.CM. 
1105(b)(4),  following  adjournment,  no 
attorney  or  any  party  to  a  court-martial 
shall  themselves  or  through  any 
investigator  or  other  person  acting  for 
them,  interview,  examine,  or  questicm 
any  member  of  a  court-martial,  after  the 
member  has  been  excused  from  the 
court-martial,  about  any  matter 
pertaining  to  the  court-martial,  except  at 
a  session  held  under  Article  39(a).  Any 
such  session  shall  be  limited  to 
inquiring  into  whether  extraneous 
prejudicial  infcnmation  was  improperly 
brought  to  the  attention  of  the  memben 
of  the  court-martial,  whedier  any 
outside  influence  was  improperly 
brought  to  bear  upon  any  membw,  or 
whedier  there  was  unlawful  command 
influence. 

The  analysis  accompanying  R.C.M. 
1012  is  created  as  follows: 

199_Amendment:  Prior  to 
adjournment,  ctmtacts  with  court- 


members  are  already  adequately 
regulated  by  the  military  judge.  This 
rule  was  added  to  address  post-trial 
contacts  with  members.  It  prevents 
anyone  from  disturbing  the  sanctity  of 
deliberations  by  questioning  monben 
about  matters  associated  with  their 
duties  as  members.  Such  questioning 
results  in  lessened  public  confidence  in 
the  court-martial  system  and  intrudes 
into  a  process  that  must  remain  secret 
in  order  to  grant  court  membere  the 
independence  and  discretion  needed  to 
arrive  at  a  verdict  free  from  fear  of 
public  or  private  criticism  or 
retribution.  See  United  States  v.  Turner. 
42  M.J.  783  (N.M.CtCrim.App.  1995); 
United  States  v.  Thomas,  39  M.J.  626 
(N.M.C.M.R.  1993).  Also,  this 
amendment  brings  the  military  practice 
in  line  with  most  Federal  courts.  See 
United  States  v.  Hooshmand.  931  F.2d. 
725.  736-37  (11th  Cir.  1991);  United 
States  V.  Davila,  704  F.2d.  749,  753-54 
(5th  Cir.  1983). 

Military  Rule  of  Evidence  501(d)  is 
amended  to  read  as  follows: 

(d)  Except  as  provided  in  Rule  513, 
information  not  otherwise  privileged 
does  not  become  privileged  on  the  basis 
that  it  was  acquired  by  a  military  or 
civilian  health  care  provider  acting  in  a 
professional  cafMcity. 

Military  Rules  of  Evidence  513  is 
created  as  follows 

Rule  513.  Psychotherapist-Patient 
Privilege 

(a)  General  rule  of  privilege.  A  patient, 
as  that  term  is  defined  in  this  rule,  has 

a  privilege  to  refuse  to  disclose  and  to 
prevent  any  other  person  from 
disclosing  a  confidential 
communication  made  by  the  patient  to 
a  psychotherapist  or  an  assistant  to  a 
psychotherapist,  as  those  terms  are 
defined  in  this  rule,  if  such 
communication  was  made  for  the 
purpose  of  facilitating  diagnosis  or 
treatment  of  the  patient's  mental  or 
emotional  condition. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  A  "patient"  is  a  person  who 
consults  with  or  is  examined  or 
interviewed  by  a  psychotherapist,  but 
the  term  does  not  include  a  person  who, 
at  the  time  of  such  consultation, 
examination  or  interview,  is  subject  to 
the  Uniform  Code  of  Military  Justice 
under  Article  2(a)(1).  (2),  (3),  (7),  (8).  (9), 
or  (10). 

(2)  A  "psychotherapist"  is  a 
psychiatrist  or  psychologist  who  is 
licensed  or  certified  in  any  state, 
territory,  the  E)istrict  of  Columbia  or 
Puerto  Rico  to  perform  professional 
services  as  such  and,  if  such  person  is 
a  member  of,  employed  by,  or  serving 
under  contract  with  the  armed  forces. 


who  holds  credentials  to  provide  such 
services  from  any  military  health  care 
facility,  or  is  a  person  reasonably 
believed  by  the  patient  to  have  such 
qualifications. 

(3)  An  "assistant  to  a 
psychotherapist"  is  a  person  employed 
by  or  assigned  to  assist  a 
psychotherapist  in  providing 
professional  services,  or  is  reasonably 
believed  by  the  patient  to  be  such. 

(4)  A  communication  is 
"confidential"  if  not  intended  to  be 
disclosed  to  third  persons  other  than 
those  to  whom  disclosure  is  in 
furtherance  of  the  rendition  of 
professional  services  to  the  patient  or 
those  reasonably  necessary  for  the 
transmission  of  the  communication. 

(5)  "Evidence  of  a  patient's  records  or 
communications"  is  testimony  of  a 
psychiatrist,  psychologist,  or  assistant  to 
the  same,  or  patient  records  that  pertain 
to  communications  by  a  patient  to  a 
psychiatrist,  psychologist,  or  assistant  to 
the  same  for  the  purposes  of  diagnosis 
or  treatment  of  the  patient's  mental  or 
emotional  condition. 

(c)  Who  may  claim  the  privilege.  The 
privilege  may  be  claimed  by  the  patient 
or  the  guardian  or  conservator  of  the 
patient.  The  psychotherapist  or  assistant 
to  a  psychotherapist  who  received  the 
communication  may  claim  the  privilege 
on  behalf  of  the  patient  The  authority 
of  such  a  psychotherapist  or  assistant  to 
so  assert  the  privilege  is  presumed-in 
the  absence  of  evidence  to  the  contrary. 

(d)  Exceptions.  There  is  no  privilege 
under  this  rule  imder  the  following 
circumstances: 

(1)  Death  of  patient.  The  patient  is 
dead; 

(2)  Crime  or  fraud.  If  the 
communication  clearly  contemplated 
the  future  commission  of  a  fraud  or 
crime  or  if  the  services  of  the 
psychotherapist  were  sought  or  obtained 
to  enable  or  aid  anyone  to  commit  or 
plan  to  commit  what  the  patient  knew 
or  reasonably  should  have  known  to  be 
a  crime  or  fraud; 

(3)  Spouse  abuse  or  child  abuse  or 
neglect  When  the  communication  is 
evidence  of  spouse  abuse,  or  child  abuse 
or  neglect; 

(4)  Mandatory  reports.  When  a  federal 
law,  state  law,  or  military  regulation 
imposes  a  duty  to  report  information 
contained  in  a  communication; 

(5)  Patient  is  dangerous  to  self  or 
others.  When  a  psychotherapist  or 
assistant  to  a  psychotherapist  has  a 
reasonable  belief  that  a  patient's  mental 
or  emotional  condition  makes  the 
patient  a  danger  to  any  person, 
including  the  patient,  or  to  the  property 
of  another  person; 


(6)  Military  necessity.  When 
necessary  to  ensure  the  safety  and 
security  of  military  persoimel,  military 
dependents,  military  property,  classified 
information,  or  the  accomplishment  of  a 
military  mission. 

(e)  Procedure  to  determine 
admissibility  of  patient  records  or 
communications: 

(1)  In  any  case  in  which  the 
production  or  admission  of  records  or 
communications  of  a  patient  other  than 
the  accused  is  a  matter  in  dispute,  a 
party  may  seek  an  interlocutory  ruling 
by  the  military  judge.  In  order  to  obtain 
such  a  ruling,  the  party  shall: 

(A)  file  a  written  motion  at  least  5 
days  prior  to  entry  of  pleas  specifically 
describing  the  evidence  and  stating  the 
purpose  for  which  it  is  sought  or 
offered,  or  objected  to,  unless  the 
military  judge,  for  good  cause  shown, 
requires  a  different  time  for  filing  or 
permits  filing  during  trial;  and 

(B)  serve  the  motion  on  the  opposing 
party,  the  military  judge  and,  if 
practicable,  notify  the  patient  or  the 
patient's  guardian  or  representative  of 
the  filing  of  the  motion  and  of  the 
opportunity  to  be  heard  as  set  forth  in 
subparagraph  (e)(2). 

(2)  Before  ordering  the  production  or 
admission  of  evidence  of  a  patient's 
records  or  communications,  the  military 
judge  shall  conduct  a  hearing.  Upon  the 
motion  of  counsel  for  either  party  and 
upon  good  cause  shown,  the  military 
judge  may  order  the  hearing  closed.  At 
the  hearing,  the  parties  may  call 
witnesses,  including  the  patient,  and 
offer  other  relevant  evidence.  The 
patient  will  be  afforded  a  reasonable 
opportvmity  to  attend  the  hearing  and  be 
heard  at  the  patient's  own  expense 
unless  the  patient  has  been  otherwise 
subpoenaed  or  ordered  to  appear  at  the 
hearing.  However,  the  proceedings  will 
not  be  imduly  delayed  for  this  purpose. 
In  a  case  before  a  court-martial 
composed  of  a  military  judge  and 
members,  the  military  judge  shall 
conduct  the  hearing  outside  the 
presence  of  the  members. 

(3)  If  the  military  judge  determines  on 
the  basis  of  the  hearing  described  in 
subparagraph  (2)  of  this  subdivision  that 
the  evidence  that  the  party  seeks  to 
acquire,  offer,  or  exclude  is  privil^ed. 
irrelevant,  or  otherwise  inadmissible,  no 
further  proceedings  will  be  conducted 
on  the  issue  and  the  military  judge  shall 
not  order  the  production  or  admission 
of  the  evidence. 

(4)  If  the  military  judge  is  unable  to 
determine  whether  the  evidence  is 
privileged  or  relevant,  the  military  judge 
shall  examine  the  evidence  or  a  proffer 
thereof  in  camera. 


..I    D. 
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(A)  If  the  military  judge  determines  on 
the  basis  of  the  in  camera  examination 
that  the  evidence  is  privileged, 
irrelevant,  or  otherwise  inadmissible, 
the  military  judge  shall  not  order  the 
production  or  admission  of  the 
evidence. 

(B)  If  the  military  judge  determines 
that  the  evidence  is  relevant  and  not 
privileged,  such  evidence,  or  pertinent 
portions  thereof,  shall  be  produced  and/ 
or  admitted  in  the  trial  to  the  extent 
specified  by  the  military  judge. 

(5)  To  prevent  unnecessary  disclosure 
of  evidence  of  a  patient's  records  or 
communications,  the  military  judge  may 
issue  protective  orders  or  may  admit 
only  portions  of  the  evidence. 

(6)  The  motion,  related  papers,  and 
the  record  of  the  hearing  shall  be  sealed 
and  shall  remain  under  seal  imless  the 
military  judge  or  an  appellate  court 
orders  otherwise. 

The  analysis  to  Mil.  R.  Evid.  501  is 
amended  by  adding: 

"199  Amendment:  The  amendment  of 
Mil.  R.  Evid  501(d).  and  the  related 
creation  of  Mil.  R.  Evid.  513,  clarify  the 
state  of  military  law  after  the  Supreme 
Court  decision  in  faffee  v.  Redmond, 

U.S. (116  S.  Ct.  1923, 135 

L.Ed.  2d.  337)  (1996).  Jaffee  interpreted 
Fed.  R.  Evid.  501,  which  refers  federal 
courts  to  state  law  to  determine  the 
extent  of  privileges  in  civil  proceedings. 
Although  Mil.  R.  Evid.  501(d),  as  it 
existed  at  the  time  of  the  Jaffee  decision, 
precluded  application  of  such  a 
privilege  in  courts-martial,  Rule  501(d) 
was  amended  to  prevent  misapplication 
of  a  privilege.  The  language  of  Mil  R. 
Evid  513  is  based  in  part  on  Proposed 
Fed.  R.  Evid.  (not  enacted)  504  and  state 
rules  of  evidence.  Mil.  R.  Evid.  513  was 
created  to  establish  a  limited 
psychotherapist-patient  privilege  for 
civilians  not  subject  to  the  UCM]  and 
military  retirees.  In  keeping  with  the 
practice  of  American  military  law  since 
its  inception,  there  is  still  no  doctor- 
patient  or  psychotherapist-patient 
privilege  for  members  of  the  Armed 
Forces. 

The  analysis  to  Mil.  R.  Evid.  513  is 
created  as  follows: 

"199  Amendment:  Mil.  R.  Evid.  513 
was  created  to  establish  a  limited 
psychotherapist-patient  privilege  for 
civilians  not  subject  to  the  UCM]  and 
military  retirees.  In  keeping  with  the 
practice  of  American  military  law  since 
its  inception,  there  is  still  no  doctor- 
patient  or  psychotherapist-patient 
privilege  for  members  of  the  Armed 
Forces.  Rule  513.  and  the  related 
amendment  to  Mil.  R.  Evid  501(d), 
clarify  the  state  of  military  law  after  the 
Supreme  Court  decision  in  faffee  v. 
Redmond.  U.S. [116  S.  CL  1923, 


135  L.Ed.  2d.  337)  (1996).  Jaffee 
interpreted  Fed.  R.  Evid.  501.  which 
refers  federal  courts  to  state  law  to 
determine  the  extent  of  privileges  in 
civil  proceedings.  Although  Mil.  R. 
Evid.  501(d),  as  it  existed  at  the  time  of 
the  Jaffee  decision,  precluded 
application  of  such  a  privilege  in  courts- 
martial.  Rule  501(d)  was  amended  to 
prevent  misapplication  of  a  privilege. 
The  language  of  Mil  R.  Evid  513  is  based 
in  part  on  Proposed  Fed.  R.  Evid.  (not 
enacted)  504  and  state  r\iles  of  evidence. 

The  following  new  paragraph  is  inserted 
in  MCM,  part  IV  after  parapuph  1 00: 

100a.  Article  134  (Reckless 
Endangerment) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  did  engage  in 
conduct; 

(2)  That  the  conduct  was  wrongful 
and  reckless  or  wanton; 

(3)  That  the  conduct  was  likely  to 
produce  death  or  grievous  bodily  harm 
to  another  person; 

(4)  That  under  the  circumstances,  the 
conduct  of  the  accused  was  to  the 
prejudice  of  good  order  and  discipline 
in  the  armed  forces  or  was  of  a  nature 
to  bring  discredit  upon  the  armed 
forces. 

c.  Explanation. 

(1)  In  general.  This  offense  is  intended 
to  prohibit  and  therefore  deter  reckless 
or  wanton  conduct  which  wrongfully 
creates  a  substantial  risk  of  death  or 
serious  injury  to  others. 

(2)  Wrongfidness.  Conduct  is 
wrongful  when  it  is  without  legal 
justification  or  excuse. 

(3)  Recklessness.  "Reckless"  conduct 
is  conduct  that  exhibits  a  culpable 
disregard  of  foreseeable  consequences  to 
others  from  the  act  or  omission 
involved.  The  accused  need  not 
intentionally  cause  a  resulting  harm  or 
know  that  his  conduct  is  substantially 
certain  to  cause  that  result.  The  ultimate 
question  is  whether,  under  all  the 
circumstances,  the  accused's  conduct 
was  of  that  heedless  nature  which  made 
it  actually  or  imminently  dangerous  to 
the  rights  or  safety  of  others. 

(3)  Wantoness.  "Wanton"  includes 
"reckless,"  but  may  connote  willfulness, 
or  a  disregard  of  probable  consequences, 
and  thus  describe  a  more  aggravated 
offense. 

(4)  Likely  to  produce.  When  the 
natural  or  probable  consequence  of 
particular  conduct  would  be  death  or 
grievous  bodily  harm,  it  may  be  inferred 
that  the  conduct  is  "likely"  to  produce 
that  result.  See  paragraph  54c(4)(a)(ii). 

(5)  Grievous  bodily  harm.  "Grievous 
bodily  harm"  means  serious  bodily 


injury.  It  does  not  include  minor 
injuries,  such  as  a  black  eye  or  a  bloody 
nose,  but  does  include  firactured  or 
dislocated  bones,  deep  cuts,  torn 
members  of  the  body,  serious  damage  to 
internal  organs,  and  other  serious  bodily 
injuries. 

(6)  Death  or  injury  not  required.  It  is 
not  necessary  that  death  or  grievous 
bodily  harm  be  actually  inflicted  to 
prove  reckless  endangerment 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment  Bad- 
conduct  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  for  6  . 
months. 

f.  Sample  specification.  In  that 
(personal  jurisdiction 


data),  did,  (at/on  board 

location)  (subject-matter  jurisdiction 
data,  if  required),  on  or  about 

19 ,  wrongfully  and 

recklessly  engage  in  conduct,  to  wit: 
(he/she)  (describe  conduct)  and  that  the 
accused's  conduct  was  likely  to  cause 
death  or  serious  bodily  harm  to 


The  following  paragraph  is  added  to  the 
analysis  of  the  punitive  articles,  A23, 
MCM: 

100a.  Article  134  (Reckless 
Endangerment). 

c.  Explanation.  This  paragraph  is  new 
and  is  based  on  United  States  v.  Woods, 
28  M.J.  318  (C.M.A.  198^);  see  also  Md. 
Ann.  Code  art.  27,  sect  120.  The 
definitions  of  "reckless"  and  "wanton" 
have  been  taken  from  Article  111. 
drunken  or  reckless  driving.  The 
definition  of  "likely  to  produce  grievous 
bodily  harm"  has  been  taken  from 
Article  128,  assault. 

Dated:  April  29, 1997. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc.  97-11601  Filed  5-5-97:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Anny 

Committee  Meeting  Notice 

AGENCY:  School  of  the  Americas, 
Training  and  Doctrine  Command. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.L.  92-463), 
annoimcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  School  of  the 
Americas  (SOA)  Subcommittee  of  the 
Army  Education  Advisory  Committee. 


Dates  of  Meeting:  21  and  22  May 
1997. 

Place:  School  of  the  Americas. 
Building  35.  Fort  Benning.  Georgia. 

Tixne;  0900-1 700  on  21  May,  0900- 
1600  on  22  May  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
School  of  the  Americas,  Attention: 
TMD,  MAJ  Clemente,  Room  333, 
Building  35,  Fort  Beiming.  GA  31905. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  Presentation  by  the 
Commanding  General  Training  and 
Doctrine  Command  on  the 
Subcommittee's  report  of  the  previous 
meeting  and  issues  requested  from  that 
meeting. 

1.  Purpose  of  Meeting:  This  is  the 
third  SOA  Subcommittee  meeting.  The 
subcommittee  will  receive  a  report  from 
the  Commander  Training  and  Doctrine 
Command,  and  briefings  they  requested 
as  a  result  of  the  second  subcommittee 
meeting. 

2.  Meeting  of  the  Advisory  Committee 
is  open  to  the  public.  Due  to  space 
limitations,  attendance  may  be  limited 
to  those  persons  who  have  notified  the 
Committee  Management  Office  in 
writing  at  least  5  days  prior  to  the 
meeting  date  of  their  intent  to  attend. 

3.  Any  member  of  the  public  may  file 
a  written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
subcommittee  chairman  may  allow 
public  presentations  of  oral  statements 
at  the  meeting. 

4.  All  communications  regarding  this 
subcommittee  should  be  addressed  to 
Lieutenant  Colonel  Franklin  Montalvo, 
Designated  Federal  Official,  US  Army 
School  of  the  Americas,  Attn:  ATZB- 
SAZ-CS,  Fort  Benning,  GA  31905-6245. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-11714  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DefMrtment  of  the  Army 

Availability  of  Exdush^e  Licensing  of 
U.S.  Patent  Application  Concerning 
Liposomes  Including  Sterols  Having 
Thiol  Moieties  and  Peptides  or' 
Proteins  Including  CTL  Epitopes  and 
Administration  Thereof 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  Serial  No.  08/764,469, 


entiUed  "Liposomes  Including  Sterols 
Having  Thiol  Moieties  and  Peptides  or 
Proteins  Including  CTL  Epitopes  and 
Administration  Thereof,"  filed  July  2. 
1996.  This  patent  has  been  assigned  to 
the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Office  of  the  Command 
Judge  Advocate.  U.S.  Army  Medical 
Research  and  Materiel  Command,  504 
Scott  Street,  Fort  Detrick,  Maryland 
21702-5012,  Attn:  MCMR-JA. 
FOR  FURTHER  INFORMATION  CONTACT: 
'CPT  Elizabeth  Arwine.  Legal  Advisor. 
(301)  619-2065  or  fiax  (301)  619-5034. 
SUPPI^MENTARY  INFORMATION:  This 
invention  is  a  method  for  production  of 
an  unlimited  number  of  uniquely 
modified  liposomes  which  result  in  an 
enhanced  cytotoxic  T  lymphocyte  (CTL) 
response  and  which  can  be  used  in 
production  of  vaccines  and  reagents. 
Modification  occurs  by  altering  the 
liposomes  to  include  at  least  one  sterol 
having  at  least  one  thiol  moiety  and 
which  include  peptides  or  proteins. 
Examples  of  the  method's  utility 
include  synthesis  of  peptides  which 
may  be  used  in  construction  of  vaccines 
directed  against  viral  and  bacterial 
pathogens,  composed  of  varied  HIV 
subunits,  or  in  which  enhanced  CTL 
activity  is  desired. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-11715  FUed  5-5-97;  8:45  am] 

BtUMG  CODE  371(MIS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  Exclusive  Patent 
License;  Medical  Technology  and 
Practice  Patterns  Institute,  inc. 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Conmiand,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Medical  Technology  and  Practice 
Patterns  Institute,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  Application  Serial  No. 
08/764,469,  entitied  "Liposomes 
Including  Sterols  Having  Thiol  Moieties 
and  Peptides  or  Proteins  Including  CTL 
Epitopes  And  Administration  Thereof," 
filed  July  2,  1996.  Anyone  wishing  to 
object  to  the  grant  of  this  license  has  60 
days  from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any.  Written 


objections  may  be  filed  with  the  Office 
of  the  Command  Judge  Advocate.  U.S. 
Army  Medical  Research  and  Materiel 
Command,  504  Scott  Street,  Fort 
Detrick,  Maryland.  21702-5012,  Atto: 
MCMR-JA. 

FOR  FURTHER  INFORMATION  CONTACT: 
CPT  Elizabeth  Arwine,  Legal  Advisor, 
(301)  619-2065  or  fax  (301) 619-5034. 
8UPPLEMe«TARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-11716  Filed  5-5-97;  8:45  am) 

BILLING  C006  371  (MW-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 

summary:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  5, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Meinagement  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
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information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resoiuces  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  April  30, 1997. 
Gloria  Parkar, 

Director,  Information  Resources  Management 
Group. 

OCBce  of  Postsecondary  Education 

Title:  Directory  of  Teacher  Shortage 
Subject  Areas  for  the  Federal  Perkins 
Loan  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households:  not-for-profit  institutions; 
Federal  Government;  State,  local  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  57. 
Burden  Hours:  2,127. 

Abstract:  The  Higher  Education  Act  of 
1992  (Pub.  L  102-325)  enacted 
provisions  for  Federal  Perkins  Loan 
and  National  Direct  Student  Loan 
(NDSL)  borrowers  to  receive  a  loan 
cancellation  for  providing  teaching 
service  in  any  field  of  expertise  that 
is  determined  by  the  State  education 
agency  to  have  a  shortage  in  certain 
subject  areas. 

(FR  Doc  97-11695  Filed  5-5-97;  8:45  am) 
■LUNG  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Canadian  Entitlement  Allocation 
Extension  Agreements  (CEAEA) 

AGENCY:  Bormeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 


establishes  both  the  Federal  and  non- 
Federal  allocation  of  the  Canadian 
Entitlement.  The  CEAEA  will  begin  to 
replace  the  existing  CEAA  when  the 
firet  portion  of  the  Canadian  Entitlement 
is  returned  to  Canada  in  1998.  The 
CEAEA  extend  to  2024,  since  the  United 
States'  obligation  to  return  the  Canadian 
Entitlement  continues  to  2024.  the  first 
year  the  Treaty  can  be  terminated  with 
10  years*  notice. 

Issued  by  the  United  States  Entity  in 
Portland,  Oregon,  on  April  29, 1997. 
Randall  W.Hardy, 

Administrator  and  CEO,  Bonneville  Power 
Administration,  and  Chairman,  United  States 
Entity. 
[FR  Doc.  97-11730  Filed  5-5-97;  8:45  am) 


HLUNQCOOe  Ma«-01-# 


SUMMARY:  The  Administrator  and  Chief 
Executive  Officer  (CEO)  of  BPA,  acting 
for  BPA,  and,  as  Chairman  of  the  United 
States  Entity  (the  Administrator  of  BPA 
and  the  Division  Engineer,  North  Pacific 
Division  of  the  United  States  Army 
Corps  of  Engineers),  acting  on  behalf  of 
the  United  States  Entity,  has  decided  to 
adopt  for  the  CEAEA  a  Federal 
hydroelectric  project  allocation  of  72.5 
percent  and  a  non-Federal  hydroelectric 
project  allocation  of  27.5  percent. 

TTiis  decision  is  consistent  with  the 
Colimibia  River  System  Operation 
Review  (SOR)  Final  Environmental 
Impact  Statement  (EIS)  (DOE/EIS-0170. 
November  1995)  which  evaluated  the 
potential  impacts  of  foiu-  alternatives 
that  represent  the  likely  range  of 
allocations  between  the  Federal  and 
non-Federal  projects.  The  selected 

allocation  falls  within  this  range  of 

alternatives.  None  of  the  allocation 

alternatives  influence  power  system 

operations  under  the  system  operating 

strategy  selected  in  the  Coliunbia  River 

SOR  on  Selecting  an  Operating  Strategy 

for  the  Federal  Columbia  River  Power 

System  (SOS)  ROD,  published  February 

1997. 

ADDRESSES:  Copies  of  the  SOR  Final  EIS, 

Appendix  P  of  the  EIS  (which  presents 

the  environmental  review  for  the 

CEAEA),  the  SOS  ROD,  and  complete 

copies  of  this  ROD  may  be  obtained  by 

calling  BPA's  toll-free  document  request 

line:  1-800-622-4520. 

FOR  FURTHER  MFORMATKNI  CONTACT:  Mr. 

Phil  Mesa— PGPL-DnT2,  Bonneville 

Power  Administration,  P.O.  Box  3621, 

Portland,  Oregon  97208-3621,  phone 

number  (360)  418-2152. 

SUPPLEMENTARY  INFORMATION:  The 

Columbia  River  Treaty  (Treaty),  ratified 

in  1964,  required  the  construction  of 

three  storage  dams  in  Canada.  These 

storage  dams  provide  regulated 

streamflows  that  enable  hydroelectric 

projects  downstream  in  the  United 

States  to  produce  additional  power 

benefits.  The  Treaty  requires  the  United 

States  to  deliver  to  Canada  one-half  of 

these  downstream  power  benefits 

(known  as  the  Canadian  Entitlement). 
The  Canadian  Entitlement  is 

generated  downstream  in  the  United 

States  at  both  Federal  and  non-Federal 

hydroelectric  projects.  The  Canadian 

Entitlement  Allocation  Agreements 

(CEAA),  also  executed  in  1964, 

established  how  the  Canadian 

Entitlement  was  to  be  attributed 

collectively  to  the  six  downstream 
Federal  hydroelectric  projects  and  to 
each  of  the  five  downstream  non- 
Federal  projects. 

The  Administrator's  decision  on  the        

new  allocation  agreements,  the  CEAEA,         '  is  CFR  385.20io. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prolect  No.  11175-002  Minnesota] 

Crown  Hydro  Company,  Notice  of 
Proposed  Restricted  Service  List  on  a 
Programmatic  Agreement  for 
MAanaging  Properties  Included  In  or 
Eligibte  for  Inclusion  in  the  National 
Register  of  Historic  Places 

April  30, 1997. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.'  The  restricted 
service  list  should  contain  the  names  of 
pereons  on  the  service  list  who,  in  the 
judgement  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
hst  is  established. 

The  Commission  is  consulting  with 
the  Miimesota  State  Historic 
Preservation  Office  (hereinafter,  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter.  Council) 
pursuant  to  36  CFR  800. 1 3  of  the 
Council's  regulations  implementing 
Section  106  of  the  National  Historic 
Preservation  Act,  as  amended,  (16  USC 
470f),  to  prepare  a  Progranunatic 
Agreement  for  managing  properties  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  at  Project  No. 
11175. 

The  Programmatic  Agreement,  upon 
approval  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 


responsibilities  for  all  individuals 
undertakiogs  carried  out  in  accordance 
with  the  agreement  until'the  agreement 
expires  or  is  tominated  (36  CFK 
800.13(e)). 

Crown  Hydro  Company  as 
prospectiye  licensee  for  ihe  project,  is 
being  asked  to  participate  in  the 
consultation  and  is  being  invited  to  sign 
as  a  concturing  party  to  the 
Programmatic  Agreement 

For  purposes  of  commenting  on  the 
Prograimmatic  Agreement  we  propose  to 
restrict  the  service  list  for  Project  No. 
11175  as  follows: 

Nina  Archabal,  Minnesota  Historical 
Society,  345  Kellog  Blvd.  West,  St 
Paul,  MN  55102-1906.  Advisory 
Council  on  Historic  Preservation. 
Eastern  Office  of  Project  Review,  The 
Old  Post  Cffice  Building.  Suite  809, 
1100  Pennsylvania  Avenue,  NW. 
Washington.  DC  20004 
Tom  Griffin,  Crown  Hydro  Company, 
5436  Columbus  Avenue,  Minneapoliir, 
MN  55417 
Robert  F.  Copeland,  Minneapolis 
Heritage  Preservation  Commission, 
Room  210,  350  South  Fifth  Street, 
Minneapolis.  MN  55415-1385. 
Any  person  on  the  official  service  liirt 
for  the  above^captioned  proceedings 
may  request  inclusion  on  the  restrteted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  efiiact  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary  of  the 
Commission  (888  First  Street.  NE, 
Washington,  DC  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  officii  service  list  If  no 
such  motions  are  filed,  theiestricted 
service  list  will  be  efbctiTe  at  the  end 
of  the  15-day  period.  Othwwise,  a 
further  notice  will  be  issued  ruHng  on 
the  motion. 
LoisD.CMhril. 
Secretary. 

(FR  Doc.  97-11701  FUad  5-S-97: 8:45  am] 
atLUNQ  COM  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Commission 

[Dockel  Na  RP«7-287-002] 

B  Paso  Natural  Qaa  Company;  Notice 
of  Complianca  HIing 

April  30, 1997. 

Talce  notice  that  on  April  25, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1-A,  the  following  tariff 
sheets,  tobecome  effective  on  April  10, 
1997: 

SidwtitutefDuith  Revised  Sheet  No.  113 
SubBtituteJfast  Revised  Sheet  No.  290 
Original  SkmA  No.  290A 
lliird  Revised  Sheet  No.  338 

El  Paso  states  that  it  has  revised 
certain  aspects  of  its  negotiated  rate 
tariff  previsions  in  compliance  with  the 
Conunission's  order  issued  April  10, 
1997  at  Dodiet  No.  RP97-287-OO0. 

Any  penon  desiring  to  protest  said 
filing-should  file  a  protest  with  the 
Pednal  Energy  Re^ilatory  Commission, 
«88  First  Street,  I>ffi.,  Washington,  DC 
20426.  in  accordaace-with  Section 
385.211  ofihe  Commission's  Rules  and 
Regtdations.  All  sucii  pretests  must  be 
filedin  accordance  with.9ecti(Hi 
154.2M)  of  tfaeCommission's 
Regulations.  Protests  will  be  considered 
by  the  Commissioa  in  determining  the 
appropriate  action  to  be  taken,  but-will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for.public  inspection  in  the 
Public  Refernice  Room. 
Unwood  A.  WalMB.  jt^ 
Acting  Secretary. 

(FR  Doc.  97-11703  Filed  5-&-e7: 8:45  am] 
oooisnr-tt-M 


DEPARTMENT  OF  ENERGY 

Fadsral  Enargy  Regulatory 
ComnHasion 

[Docket  ito.  RP97-34(MMM] 

Gas  Jlaaoareb  biatttuto;  Notice  of 
Refund  Raport 

April  30, 1997. 

Take  notice  that  on  April.25, 1997, 
the  Gas  Research  InstitBte  (GRQ  filed  its 
report  summarizing  its  1996  Tier  1 
refunds  made  to  its  pipeline  monbers. 

GRI  states  that  the  refunds,  totaling 
$27,700,087  to  twenty-nine  pipelines, 
were  made  in  accordance  wrUh  the 
Commission's  October  13, 1995 
directive  reflected  in  Opinion  No.  402 
(73FERCT61,073). 

GRI  states  that  it  has  served  copies  of 
die  filing  to  each  person  included  on  the 
Secretary's  service  list 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motim 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washingtcm.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  May 
7, 1997.  Protests  will  be  considered  by 


the  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve-to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  Mdth  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  WaAsoa,  Jr., 
Acting  Secretary. 

[FRDoc.  97-11706  Filed  S-6-97;  8:45  am) 
I  CODE  STir-si-M 


DEPARTMENT  OF  ENERGY 
fadaial  Energy  nagulatory 


pocket  Nos.  RP97-439-O00I 

ivv  I  laneiiweion  .Mompanyi  iniuue  ot 
Propoaad  Cttangaa  in  FERC  Qaa  TarW 

April  30, 1997. 

Take  notice  that  on  April  25, 1997, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  to 
become  a  part  of  KO  Transmission's 
.  FERC  Gas  Tariff,  Original  Volume  No.  1, 
Ab  pro  forma  tariff  sheets  on  Appendix 
A  attached  to  the  filing,  proposed  to  be 
effective  on  June  1, 1997. 

On  July  17, 1996,  the  Commission 
issued  Otxler  No.  587  in  I>ock:et  No. 
JtM96-l-000  (Final  Rule).  The  Final 
Rule  adopts  certain  standardized 
business  practices  and  electronic 
communication  practices  promulgated 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  requires  pipelines  to  comply 
with  the  requirements  of  the  GISB 
standards  by  incorporating  by  reference 
the  standards  into  Commission 
regulations.  The  purpose  of  this  filing  is 
to  comply  -with  the  Final  Rule. 

KO  'Transmission  states  that  copies  of 
this  filing  were  served  to  KO 
Transmission's  finn  and  interruptible 
customers. 

Any  person  (fesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  886 
First  Street,  NW..  Washington,  DC 
20426,  in  accordance  with  Sections   - 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be' taken  in  this 
proceeding,  but  will  not  serve  to  make 
any  protestant  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mdth  the 
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Conunissiou  and  are  available  for 

inspection. 

Lintraod  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-11705  Filed  5-6-97;  8:45  am) 

MUJNa  CODE  •n7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No*.  ER97-399-001  and  ER97-449- 
001] 

Montana  Powrer  Company;  Notice  of 
Rling 

April  30, 1997. 

Take  notice  that  on  March  31, 1997, 
Montana  Power  Company  tendered  for 
filing  an  amendment  to  its  January  31, 
1997,  filing  in  the  above-referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  IX  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  12, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  mil 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
liniood  A.  Watson,  Jr.. 
Acting  Secretary. 
IFR  Doc.  97-11754  Filed  5-5-97;  8:45  am] 

I  COM  •717-.«1-M 


DEPARTMENT  OF  ENERGY 

Fadsrai  Energy  Regulatory 
Commission 

Peetot  No.  (rr«7-21-«00| 

itofwiwi  inpenne  i^ofpocanon;  noDce 
of  apposed  Changes  In  FERC  Gas 
Tariff  and  Filing  of  Non-Conforming 
Sarvica  Agr<aamant 

April  30, 1997. 

Take  notice  that  on  April  25, 1997, 
Northwest  Pipeline  Corporatic»i 
(Northwest)  tendered  for  filing  and 
acceptance  (1)  A  non-conforming 
service  agreement  with  Northwest 
Natural  Gas  Company  (Northwest 
Natural),  and  (2)  Third  Revised  Sheet 
No.  363  of  its  FERC  Gas  Tariff.  Third 


Revised  Volimie  No.  1 ,  to  become 
effective  April  8,  1997. 

Northwest  states  that  the  non- 
confirming  service  agreement  provides 
for  a  periodic,  temporary  reallocation  of 
up  to  20,000  Dth  per  day  of  maximum 
daily  delivery  obligations  from  the 
Northeast  Portland  delivery  point  to  the 
Portland  West  delivery  point  in  order  to 
accommodate  firm  transportation  of 
vaporized  LNG  from  Northwest's 
Plymouth  LNG  storage  facility. 
Northwest  also  states  that  it  filed  a 
revised  Sheet  No.  363  to  add  this 
agreement  to  its  list  of  non-conforming 
service  agreements. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  of 
Northwest's  customers  and  upon 
interested  state  regulatory  comissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  meike 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  WalMMi.  Jr.. 
Acting  Secretary. 

IFR  Doc.  97-11700  Filed  5-8-97;  8:45  am) 
■UMO  coot  sriT-ai-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP95-1 12-0201 


Tsnnsssee  Gas  Pipelina  Company, 
Notice  of  Refund  Report 

April  30, 1997. 

Take  notice  that  on  April  28, 1997, 
Tennessee  Gas  Pipeline  Compcmy 
(Tennessee),  pursuant  to  Article  D, 
section  1(b)  of  the  Stipulation  and 
Agreement  filed  in  the  referred 
proceeding  and  18  CFR  154.501(e). 
hereby  submits  its  rate  case  refund 
report. 

Tennessee  states  that  the  refunds 
include  principal  amounts  for  the 
period  of  July  1,  1995  through  February 
28. 1997  as  well  as  interest  calculated  at 


the  Commission  interest  rate,  set  forth 
in  18  CFR  154.501.  fi-om  the  25th  day 
of  the  month  in  which  the  customer's 
payment  to  Tennessee  was  due. 
Tennessee  states  that  the  total  refund 
obUgation  was  $191,233,137.26, 
inclusive  of  principal  and  interest. 

Tennessee  states  that  this  amount  was 
adjusted  for  customers  who  have  elected 
to  apply  their  rate  case  refund  as  a 
credit  to  their  future  billing  of  the  GSR 
Settlement  Surcharge  and  for  other 
billing  adjustments,  resulting  in  a  net 
refund  of  $154,274,766.86  as  shown  on 
Schedule  1  to  the  filing.  Each  customer 
was  provided  with  a  detailed  and 
summary  report  supporting  their  refund 
calculation. 

Tennessee  states  that  each  customer 
was  served  with  a  summary  and 
detailed  calculation  of  that  customer's 
refund,  along  with  their  refunds. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  7, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc  97-11702  Filed  5-5-97;  8:45  am) 

■HOMO  COOf  f717-«1-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
CommlsskNi 

[Docket  No.  RP97-2S8-001] 

TranswBtem  Pipeline  Company, 
Notice  of  Complianca  FMing 

April  30.  1997. 

Take  notice  that  on  April  25. 1997. 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FHIC 
Gas  Tariff,  the  following  tariff  sheets, 
proposed  to  be  effective  April  11, 1997: 

Second  Revised  Vohune  No.  1 

Second  Rsvisad  Shoot  Na  112 
Fourth  Revised  Sheet  No.  126 
First  Revised  Sheet  No.  138 

Transwestem  states  that  the  above 
tariff  sheets  are  being  filed  by 
Transwestem  to  comply  %vith  the 
Commission's  April  11. 1997  Order 
allowing  Transurastem  to  diaige 


negotiated  transportation  rates  pursuant 
to  the  Commission's  Policy  Statement 
on  Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  Methodologies, 
issued  January  31, 1996.  The  tariff 
sheets  modify  Transwestem's  form 
service  agreements  to  conform  to  the 
tariff  provisions  in  its  negotiated  rate 
proposal. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  wdth  the 
Commission  and  are  available  for 
inspection. 
Liawood  A.  Watam,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-11704  Filed  5-S-97:  8:45  am] 
atUMQ  CODE  sriT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  Cf>97-3S3-000] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Application 

April  30, 1997. 

Take  notice  that  on  April  17, 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300.  Bismarck,  North 
Dakota  58501.  filed  an  Abbreviated 
Applicatioa  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
permitting  the  abandonment  of  2.1 
miles  of  Marmarth-Bowman  Lateral 
natural  gas  transmission  pipeline 
located  in  Fallon  County.  Montana  and 
5.2  miles  of  the  Marmarth-Bowman 
Lateral  natural  gas  transmission 
pipeline  located  in  Bowman  and  Slope 
Counties.  North  Dakota,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commissicm  and  open 
to  public  inspection. 

Williston  Basin  states  that 
concurrently  with  tiiis  application. 
Williston  Basin  is  filing  for  authority  to 
replace  these  segments  of  the  Marmarth- 
Bowman  Lateral  and  to  uprate  the 
Maximum  Allowable  Operating 
Pressure  (MAOP)  of  the  Marmarth- 
Bowman  Lateral  from  the  Baker  to  Little 
Beavn  mainline  take-off  to  the  town  of 
Maimarth,  North  Dakota  from  its 
existing  MAOP  of  350  psig  to  an  MAOP 
of  500  psig. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  vrith  reference  to  said 
application  should  on  or  before  May  21, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a- 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
linwood  A.  Watooo,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-11699  Filed  5-S-47;  8:45  am] 
I  coca  eriT-oi-M 


DEPARTMENT  OF  ENERGY 

Nolica  of  Cases  FHwJ  During  ths  Weak 
of  January  20  Through  January  24, 
1997 

Offica  of  Hearings  and  Appeals 

During  the  Vieek  of  January  20 
through  January  24, 1997,  the  appeals, 
and  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
^plication  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actucd  notice,  whichever 
ixxmrs  first  All  such  comments  shall  be 
filed  vrith  the  Office  itf  Hearings  and 
Appeals.  Department  of  Energy. 
Washington.  DC.20585-0107. 

Dated:  AptH  28, 1997. 
Gea>8>B.Br«may. 

Director.  Office  of  fearing*  and  AppaalM. 


List  of  Cases  Received  er  the  Ofrce  of  Hearings  and  Appeals 

(Week  of  January  20  through  January  24, 1997] 


Date 

Name  and  kxation  of  applicani 

Case  No. 

Type  of  autNnisswn 

01/21/97  

Arawak  Pavine  Co.,  inc.  Santa  Barbara. 

RR272-280 

Request  ior  ModHteatorVRescieskm  in  the  Crude  01  Re- 

Caiifomia  93103. 

hmd  ProoeedMig.  IF  GRANTED:  The  December  19. 
1996  namissai.  Case  No.  RQ272-491,  issued  to 
Araaak  Paving  Co..  Inc.,  would  be  inodWed  lejanirig 
the  Jim's  appicalion  for  refund  sutmitlBd  In  ttte  Crude 
09  lekjnd  proceeding. 

01/21/97  

Poe  Asphalt  Paving.  Inc.  Santa  Bartiara. 

RR27>»-278 

Request  for  ModtficatiorVRescission  in  the  Cnide  01  Re- 

CaMomia. 

fund  Proceeding.  IF  GRANTED:  The  Oeoamber  19. 

1996  Dismisaet.  Caee  No.  RG272-990,  wsusd  to  Poe 
AsphaR  Paving.  Inc.,  wouM  be  modMed  «egardmg  ttie 
firm's  appicaikw  tor  refund  submitted  in  Ihe  Cmde  01 
lehjod  proceeding. 

24650 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  o(  January  20  through  January  24,  1997] 


Federal  Regtoter  /  Vol.  62,  No.  87  /  Tuesday,  May  6,  1997  /  Notices 


24SS1 


01/21/97 


01/22/97 


01/22/97 


01/24A7 


Name  and  location  of  applicani 


Sankey  Construction,  Inc.  Santa  BartMra. 
Califomia. 


Stand  o(  AmanNo.  Inc.  fdnarik).  Texas 


waamH.  Payne 


Fried,  Frank.  Harris.  Shriver  &  Jacobeon 
Washington.  D.C. 


Case  No. 


RR272-279 


VFA-0261 


VFA-0262 


VFA-0263 


Type  o(  submission 


Request  for  ModificatiorVResctssion  in  the  Crude  Oil  Re- 
fund Proceeding.  IF  GRANTED:  The  Decerrtjer  19. 
1996  Dismissal,  Case  No.  RG272-992,  issued  to 
Sankey  Construction,  Inc..  wouM  be  modified  regarding 
the  firm's  application  for  refund  submitted  in  ttw  Crude 
Oi  refund  proceedvig. 

Appeal  of  an  Information  Request  Denial.  IF  GRANTED:  A 
December  12.  1996  Freedom  of  Information  Request 
Denial  issued  t>y  Atouquerque  Operations  Office  woukj 
t3e  rescinded,  arid  Stand  of  Amaiiflo,  Inc.  woukJ  receive 
access  to  certain  DOE  informatmn. 

/Appeal  of  an  Informatkxi  Request  Denial.  IF  GRANTED: 
The  Decemt>er  4,  1996  Freedom  of  Information  Request 
Denial  issued  t>y  Albuquerque  Operations  Office  woukJ 
be  rescinded,  and  WiKvn  H.  Payne  woukl  receive  ac- 
cess to  certain  DOE  information. 

Appeal  of  an  Informatkxi  Request  Denial.  IF  GRANTED: 
The  December  24,  1996  Freedom  of  Information  Re- 
quest Denial  issued  by  Alxjquerque  Operations  Office 
wouW  be  rescinded,  arvj  Fried,  Frank,  Harris,  Shriver 
and  Jacot)6on  woukJ  receive  access  lo  certain  DOE  in- 
formatkxi. 


(FR  Doc.  97-11732  Filed  5-5-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
OIBija  of  HaeriiMie  and  Unneali 


)  or  leeiMnoe  01  iMcmoiw  smi 
Ovtfafa  DurfnQ  llie  Week  of  Mafch  17 
TiMOugli  Mareli  21. 1M7 

During  the  week  of  March  17  through 
March  21. 1997,  the  decisions  and 
orden  tummarizad  below  were  issued 
with  respect  to  appeals,  appUcations. 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy,  lie 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue.  SW,  Washington.  D.C.  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1  p.m.  and  5  p.m..  except 
fadanl  holidays.  They  are  also  available 
in  Eneigy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system.  Some 
decisions  and  orders  are  available  on 
the  Office  of  Hearings  and  Appeals 
World  Wide  Web  site  at  http:// 
wvrw.oha.doe.gov. 


Dated:  April  28, 1997. 
GflorgB  B.  Bmnay, 

Director,  Office  of  Hearings  and  AppeaU. 

Decision  List  No.  25 

Week  of  March  17  Through  March  21, 
1997 

Appeals 

/.  Richard  Q^i^k,  3/19/97.  VFA-0266 

The  DOE  granted  a  Freedom  of 
Infomatian  Act  (FOIA)  Appeal  filed  by 
J.  Richard  Quirii.  The  DOE  remanded 
the  request  to  the  Savannah  River 
Operations  Office  with  instructions  to 
conduct  a  new  expanded  search  for 
responsive  documents  and  to  issue  a 
new  determination. 

Niagara  Mohawk  Powa-  Corp.,  3/1 7/97, 
VEA-OO04 

The  Niagara  Mohawk  Power 
Corporation  (Niagara)  filed  an  Appeal 
from  a  determination  issued  to  it  by  the 
Office  of  Environmental  Management 
(OEM).  Niagara  asserted  that  the  OEM 
erroneously  determined  its  liability  for 
payment  into  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  under  the  Energy 
PoUcy  Act  of  1992.  The  Office  of 
Hearings  and  Appeals  found  that  the 
OEM  properly  determined  Niagara's 
Special  Assessment.  Accordingly, 
Niagara's  Appeal  was  denied 

Personnel  Security  Hearings 

Personnel  Security  Hearing.  3/21/97, 
VSO-0120 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion  under 
10  CFR  Part  710  concerning  the 


continued  eligibility  of  an  individual  for 
access  authorization.  The  Hearing 
Officer  found  that  the  individual  has 
been  a  user  of  alcohol  habitually  to 
excess  and  has  been  diagnosed  by  a 
practicing  psychiatrist  as  suffering  from 
alcohol  abuse,  and  has  an  illness  or 
mental  condition,  which,  in  the  opinion 
of  that  psychiatrist,  causes  or  may  cause 
a  significant  defect  in  judgment  or 
reliability.  The  Hearing  GKfficer  further 
found  that  the  individual  failed  to 
present  sufficient  evidence  of 
rehabilitation,  reformation  m  other 
factors  to  mitigate  the  derogatory 
information.  Specifically,  the  Hearing 
Officer  found  that  there  was  a 
significant  risk  that  the  individual  might 
resume  drinking  since  his  asserted 
abstinence  bom  alcohol  was  for  less 
than  a  year  and  be  had  not  fully 
accepted  the  AlcohoUcs  Anonymoiis 
program.  Accordingly,  the  Hearing 
Officer  recommended  that  the 
individual's  access  authorization  not  be 
restored. 

Personnel  Security  Hearing,  3/21/97, 
VSO-0124 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
addressing  the  eligibility  of  an 
individual  for  access  authorization 
under  the  provisions  of  10  CFR  Part  710. 
The  Hearing  Officer  found  that  the  DOE 
Office  had  presented  sufficient  evidence 
to  show  that  the  individual:  (i)  Had  been 
diagnosed  as  polysubstance  dependent 
and  continued  to  have  an  alcohol- 
related  disorder,  and  (ii)  has  engaged  in 
conduct  or  which  tends  to  show  that  he 
is  not  reliable  and  trustworthy.  The 


Hearing  Officer  also  found  that  the 
individual  had  not  shown  he  was 
rehabilitated  or  presented  evidence 
which  mitigated  the  seciirity  concerns 
of  the  DOE.  Accordingly,  the  Hearing 
Officer  recommended  that  the 
individual  be  denied  an  access 
authorization. 

Request  for  Exception 

Rice  Oil  Company.  3/21/97,  VEE-O03S 

Rice  Oil  Company  (Rice)  filed  an 
Application  for  Exception  asking  that  it 
be  relieved  of  the  requirement  of  filing 
Form  EIA-782B,  entitled  "Resellers/ 
Retailers'  Monthly  Petroleum  Products 
Sales  Report"  and  Form  EIA-821, 
entitled  "Annual  Fuel  Oil  and  Kerosene 
Sales  Report."  The  DOE  found  that 
exception  relief  was  not  warranted 
because  Rice  was  not  experiencing  a 

Carol  Management  Corporation „.„ ^ RF272-74782 

Carol  Man^ement  Co^toration  .„.. RD272-74782 

Gerald  Wri^t „ „ RJ272-4e 

H.E  Butt  Grocery  Co „ . .^„ RF272-98776 

Crowley  Maritime  Corp  . . RF272-4e784 

Margaret  M.  Tliomaen.  et  al  .... RK272-03032 

S.C  Johnson  ft  Son.  Inc „„.......„...._...... „ — _ ; RR272-001se 

Toys  "R"  Us.  Inc.  et  al ^...,. RK272-02030 

Tupper  Lake  Gential  Schl  Dist.  et  al  __ _ „ .^>....... RF272-95314 

Valley  Camp  Coal  Company _ , . ...„ .. RF272-86827 

Vermont  D^iart  of  Public  Safety „ „ „ RF272^97149 

Vessels  Gas  Processiiig  Cc/Gas  Engineering  ft  Equip.  Co „ RF354-00007 

Wales  Transpntation,  Inc  _ _ „ . RF272-97064 

JohnBurkhait ., _ „ RG272-10S0 

Richard  Cook _» . „ RG272-10S1 

Ed  McCoimick „ RF272-9706S 

Western  Industries  Holding  Cup.,  et  al  . -.. _ . RK272-4091 


^tedal  hardship,  inequity  or  un&ir 
distribution  of  burdens  as  a  result  of  the 
requirement  that  it  file  the  Forms. 
Consequently,  the  EOE  denied  the 
Application  for  Exception. 

Refund  Application 

Wales  Transportation.  Ed  McCormick, 
John  Burkhart,  Richard  Cook,  3/18/ 
97,  RF272-97064,  RF272-97065, 
RG272-1050,  RG272-1051 
The  Department  of  Energy  considered 
Applications  fat  Refund  filed  in  the 
Subpart  V  crude  oil  refund  proceeding 
by  Wales  Transportation,  Ed 
McCormick,  John  Buikhart  and  Richard 
Cook.  The  applications  of  the 
individuals  were  based  on  the 
purchases  of  petroleum  products  made 
by  their  trucking  firm,  CA.  White 
Trucking  CcMnpany.  The  DOE  found  that 


the  Wales  application  should  be  denied 
because  the  firm  had  given  up  its  right 
to  a  Subpart  V  crude  ml  overcharge 
refund  by  filing  a  waivw  in  the  Surface 
Transputers  refund  proceeding.  The 
DOE  further  found  that  the  three 
individuals  should  receive  a  refund  for 
White's  purchases,  divided  according  to 
their  respective  ownership  shares. 

Refund  AppUc^kms 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  ^jplications, 
which  are  not  simimarizsd.  Copies  of 
the  full  texts  of  the  J}eci«c«s  and 
Orders  are  available  in  the  Public' 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


3/21/97 

3/21/97 
3/21/97 

3/17/97 
3/21/97 
3/21/97 
3/18/97 
3/21/97 
3/17/97 
3/17/97 
3/18/97 


3/21/97 


Disnussels 


The  following  submissions  were  dismissed. 


Name 


American  Blackine  Coalings _.. 

Anterican  Steel  &  Aluminum  Coip 

Bounds  Oi  Company 

Bnjckertwll  Etovstor/Shaion  WaNer  .... 
Csivo  clovflior  ......... »......M^..,H».. »—„»„.« 

Ced  I.  Wakar  Machinery  Co 

ChartoUe  School  Depi 

Deiren  Township  ...„......„.__._..„__._...„ 

Eas^port  School  Dopt 

Nabonwide  Moving  &  Storage  Co 

Pembrakfr  School  Dspt 

Personnel  Security  Hearing  ............_..... 

Schafer  01  Gompeny —.„._.....__. 

Spring  Lake  Public  School  Dist 

Towne  Bus  Corp _. 


••—/•■ 


Case  No. 


RG272-1 

RG272-8S8 

RF3Q0-21836 

flKZ72-«176 

RG272-26 

RQ272-128 

RF272-811S8 

nG272-137 

RF272-8n5e 

RG272-142 

RF272-61157 

VSO-0135 

VEE-0038 

RF27a-a0701 

RF272-9e734 


(FR  Doc  97-11731  Filed  5-5-97;  8:45  am] 
BSiJNQ  oooc  siss-ei-p 
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ENVIRONMENTAL  PROTECTIOM 
AGENCY 

[ER-Fm.-5479-«| 

Notice  Of  AvaUabilMy  of  Envkonmentai 
Assseiment  fbr  ttie  Interim  Hnal  Rule 
for  Environmental  Impact  Asseeement 
of  Nongovernmental  Activities  In 
Antarctica 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 
NOnCC  Of  AVAILA8IUTY:  The 
Environmental  Protection  Agency 
(EPA),  pursuant  to  Public  Law  104-227. 
the  Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996  (Act),  has 
published  an  Interim  Final  Rule.  In 
support  of  the  Interim  Final  Rule.  EPA 
prepared  an  Environmental  Assessment 
(EA),  "Environmental  Assessment  of 
Proposed  Rules  for  Non-Governmental 
Activity  in  Antarctica,"  and  made  a 
Finding  of  No  Significant  Impact  (FNSI). 
FOR  FURTHER  INFORMATION  AND  FOR 
C0PC8  OF  THE  EA,  FNSI,  AND  MTERM  FINAL 
RULE  CONTACT:  Mr.  Joseph  Montgomery 
or  Ms.  Katherine  Biggs.  Office  of  Federal 
Activities  (2252A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460:  telephone: 
(202)564-7157  or  (202)564-7144. 
respectively.  Copies  of  the  EA,  FNSI  and 
Interim  Final  Rule  are  also  available  on 
the  World  Wide  Web  at:  http:// 
es.inel.gov/oeca/ofa/.  Information  on  the 
process  for  development  of  the  EIS  and 
Final  Rule  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section 
below  may  also  be  obtained  from  these 
contacts. 

SUPPLBKNTARY  INFORMATKM:  The  Act 
implements  the  Protocol  on 
Environmental  Protection  (Protocol)  to 
the  Antarctic  Treaty  of  1959  (Treaty). 
Pursuant  to  the  Act,  the  EPA  is  required 
to  promulgate  regulations  that  provide 
for  assessment  of  the  environmental 
impacts  of  ncmgovemmental  activities, 
including  tourism,  in  Antarctica  and  fbr 
coordination  of  the  review  of 
infcHination  regarding  environmmtal 
impact  assessments  received  from 
Parties  to  the  Protocol.  The  EPA 
promulgated  an  Interim  Final  Rule  so 
that  the  United  States  would  have  the 
ability  to  implement  its  obligations 
under  the  Protocol  as  soon  as  the 
Protocol  enters  into  force.  The  EPA 
prepared  the  EA  to  evaluate  the 
environmental  and  cultiual  impacts  of 
an  interim  rule  relative  to  the  No  Action 
Alternative,  i.e..  no  interim  rule.  Based 
on  the  EA  analysis.  EPA  issued  a  FNSI 
concluding  that  the  promulgation  of  the 
Interim  Final  Rule  will  not  have  or 
cause  significant  impacts  on  the 
Antarctic  environment.  Through  the  EA, 


EPA  concluded  that  the  Interim  Final 
Rule  will  foster  appropriate 
environmental  impact  assessment  and 
documentation  procedures,  including 
documentation  regarding  planned 
mitigation  and  monitoring,  if 
appropriate,  by  tour  operators:  enhance 
the  collection  of  data  on  effects  and 
intensity  of  activities  by 
nongovernmental  visitors  in  Antarctica; 
reduce  the  likelihood  of  inadvertent 
environmental  pert\irl>ations  that  may 
be  avoidable:  and  will  allow  the  U.S.  to 
immediately  ratify  the  Protocol  which, 
in  turn,  should  lead  to  its  adoption  by 
all  Parties.  The  EPA  concluded  that  all 
of  the  potential  impacts  of  the  Interim 
Final  Rule  would  be  beneficial  for  the 
Antarctic  environment.  The  Interim 
Final  Rule  was  issued  without  notice 
and  comment  pursuant  to  5  U.S.C. 
553(b)(B),  as  discussed  in  the  Preamble 
to  the  Interim  Final  Rule  and,  for  the 
same  reasons,  under  5  U.S.C.  553(d)(3) 
became  efifective  on  April  30, 1997 
(Federal  Register/Vol.  62,  No.  83/ 
Wednesday,  April  30, 1997/23538- 
23549).  The  Interim  Final  Rule  is 
limited  in  time  and  effect  and  applies 
only  to  nongovernmental  activities  to  be 
conducted  in  Antarctica  through,  the 
1998-99  austral  summer:  it  will  expire 
upon  the  earlier  of  the  end  of  the  1998- 
99  austral  siunmer  or  upon  issuance  of 
a  Final  Rule.  To  support  the  regulatory 
development  of  the  Final  Rule.  EPA  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  to  consider  the 
environmental  and  regulatory  issues  to 
be  addressed  in  the  Final  Rule  and  the 
alternatives  for  addressing  these  issues 
within  the  rule-making  process. 
Although  the  Interim  Final  Rule  was 
promulgated  without  public  notice  and 
comment,  the  Final  Rule  and  the 
associated  EIS  will  include  extensive 
opportimities  for  public  comment. 
Responsible  Official: 

Dated:  May  1. 1997. 
lichard  E.  Sanderaoo, 
Director,  Office  of  Federal  Activities. 
(FR  Doa  97-117Sa  Filed  5-5-97;  S:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  Of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  30, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  f>aperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 


opportunity  to  comment  on  the 
follovdng  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
informaticm  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  fcMrms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  cm 
this  information  collection  should 
submit  comments  by  July  7, 1997. 
ADDRESSES:  EKrect  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  Internet  to 
dconway^cc.gov. 

FOR  FURTHER  MFORMATUN  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections,  contact  Dorothy 
Conway  at  202-418-0217  or  via  Internet 
at  dconway®  fcc.gov. 

SUPPLBNENTARY  INFORMATION: 

OMB  Approval  Number:  3060-XXXX. 

Title:  Auction  Forms  and  License 
Transfer  Disclosures — Supplement  for 
the  Second  Report  and  Order,  Order  on 
Reconsideration,  and  Fifth  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
92-297. 

Type  of  Review:  New  Collection. 

Respondents:  Biisinesses  or  other  for- 
profit  entities. 


Category 

Number  of 

Estimated  time 

respondertfs 

for  response 

1.  Owner- 

44,000 

.5-«  hours. 

ship  and 

Gross 

Reve- 

nues In- 

formaboa 

2.  Disdo- 

44,000 

.5  hour. 

sureof 

Terms  of 

Joint  Bid- 

ding 

Agree- 

ments. 

Category 

Number  of 

*  Estimaied  time 

respondents 

lor  response 

3.  Maintain- 

33,000 

4hours^year. 

ing  Owrv 

ership 

and 

Gross 

•  nues  In- 

formation. 

4.Trans(er 

44.000 

.5  hour. 

Disclo- 

sures. 

Total  Annual  Burden:  764,500  hours. 

Total  Cost  to  Respondents: 
$45,734,700. 

Needs  and  Uses:  The  ownership, 
gross  revenues  and  joint  bidding 
agreement  information  portions  of  this 
collection  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  legally,  technically  and 
financially  qiudified  to  be  a  licensee. 
Without  such  information,  the 
Commission  could  not  determine 
whether  to  issue  the  licenses  to  the 
applicants  that  provide 
telecommunications,  multi-channel 
video  programming  distribution  and 
other  commiuiications  services  to  the 
public  and  therefore  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended.  The  information  will  also  be 
used  to  ensure  the  market  integrity  of 
future  auctions.  Likewise,  the 
information  collected  in  connection 
with  §  1.2111(a)  of  the  Commission's 
rules,  47  CFR  1.2111(a)  (transfer 
disclosures),  will  be  used  to  maintain 
the  market  integrity  of  future  auctions 
and  prevent  unjust  enrichment. 

Federal  Commtmicatioiis  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-11679  Filed  5-6-97;  8:45  am] 

BtLUNQ  CODE  tn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Colloctlon 
Being  neviewea  ny  vie  reaerai 
Communicallons  Commission 

April  29, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  continuing  information 
collection^  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Comments  are  requested  concerning 
(a)  Whether  the  proposed  collection  is 


necessary  fbr  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  information  techniques  or 
other  forms  of  information  technology. 
ADDRESSES:  Direct  all  comments  to  Judy 
Holey,  Federal  Communications 
Commission,  Room  234, 1919  M.  St, 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 

FOR  FURTTHER  MFORMATION  CALL:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  to 
jboley9fcc.gov. 

OMB  Approval  Number:  3060-. 

Title:  §  5.56,  Procedtire  for  Obtaining 
a  Special  Temporary  Authorization 
(STA)  in  the  &cperimental  Radio 
Service. 

Form  No.  :U/ A. 

Type  of  Review:  Existing  collection  in 
use  without  OMB  control  number. 

Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
Small  businesses  and  organizations. 

Number  of  Respondents:  500. 

Estimated  time  per  response:  1  hour. 

Total  Annual  Burden:  500  hours. 

Estimated  Cost  per  Respondent:  Based 
on  the  estimated  salaries  of  one 
technical  (1  Vz  hrs  @  $25  per  hr)  and  one 
clerical  (Viz  hr  @  $10  per  hr),  it  is 
estimated  that  the  total  cost  will  be 
approximately  $21,250. 

Needs  and  Uses:  In  cases  where  a 
need  is  shown  fbr  operation  of  an 
experimental  radio  authorized  station 
for  a  limited  time  only,  a  request  fbr  a 
Special  Temporary  Authorization  (STA) 
to  operate  transmitting  equipment  will 
be  accepted  under  the  conditions  set 
forth  in  §  5.56  (a),  (b),  &  (c)  of  Part  5  of 
the  Commission's  Rules.  'The  request 
may  be  filed  as  an  informal  application, 
normally  by  letter  bom  the  applicant, 
and  shall  contain  the  information 
specified  in  §  5.56(b).  Since  STAs  are 
^ed  as  informal  requests,  no  form  is 
required.  The  information  collected  is 
necessary  to  ensure  that  the  STA  request 
complies  writh  Part  5  of  the 
Commission's  Rules,  and  that  the 
proposed  operation  will  not  cause 
interference  to  existing  government  and 
non-government  operations. 

Due  to  an  administrative  oversight 
this  information  collection  was  not 
submitted  to  OMB  fbr  approval  of  the 
collection.  The  Commisainn  is 
requesting  OMB  approval  of  this 


voluntary  collection  by  May  12, 1997  to 
permit  expeditious  processing  of  the 
pending  STAs. 

Federal  Comnnmicationfl  Ckimmission. 

HMUiam  F.  Catoa. 

Acting  Secretary. 

[FR  Doc.  97-11681  Filed  5-2-97;  8:45  am) 

BMJJNQ  OOOE  Sn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meatlog 

April  30, 1997. 

Open  Gomraiinon  kfeetiiig  Tentativdy 
Scheduled  for  May  6, 1997, 
Rewhedttled  to  Wednewlajr.  May  7, 
1997 

The  Federal  Communications 
Commission  has  rescheduled  the  Open 
Meeting  tentatively  scheduled  for 
Tuesday,  May  6, 1997,  to  Wednesday. 
May  7, 1997,  on  the  subject  listed 
below.  The  meeting  is  scheduled  to 
commence  at  9:30  am,  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  1X1 

Item  No.  1 

Bureau:  Office  of  General  Counsel  and 
Office  of  Communications  Business 
Opportunities. 

Si;^ject:  Title:  Section  257  proceeding 
to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses  (ON 
Docket  No.  96-1 13);  Summary:  The 
Commission  will  consider  addressing 
implementation  of  Section  257. 

Additional  information  concerning 
this  meeting  may  be  obtained  firom 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
altranative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail: 

its inc9ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  Inoadcast 
live  on  the  Internet  via  the  FOC's 
Intomet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fiee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  onlyjoutside  the 
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Washington,  D.C.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affairs,  Television  Staff,  telephone  (202) 
418-0460,  orTTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Federal  Communications  Commission. 
WilliaB  F.  CatoB. 
Acting  Secretary. 

(FR  Dot  97-11784  Filed  5-l-«7;  3:46  pm) 
MUMQ  COM  •nt-«1-» 


FEDERAL  COMMUMGATIONS 


Privacy  Act  SysiMn  of  necords 

AQBWT:  Federal  Communications 

Commission. 

ACTION:  Notice  of  a  new  Privacy  Act 

system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552). 
the  Federal  Communications 
Commission  (FCC),  Office  of  the 
Managing  Dirsdor,  Operations 
Management  and  Services  Division,  is 
creating  a  system  of  records  entitled 
"FCC  Employee  Transit  Benefit 
Program,  FCC/OMD-7."  This  notice 
meets  the  requirement  of  docimienting 
the  change  to  the  Commissicm's  system 
of  records  inventory,  and  provides  the 
public.  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  an 
opportunity  to  comment. 
DATES:  Any  interested  person  may 
submit  written  comments  concerning 
the  routine  uses  of  this  system  on  or 
before  June  5. 1997.  OMB.  whidi  has 
oversight  responsibility  under  the 
Privacy  Act  to  review  the  system  may 
submit  comments  on  or  before  June  16. 
1997.  This  system  becomes  effective 
without  further  notice  on  June  16. 1997. 
unless  the  comments  received  cause  the 
Commission  to  change  its  decision. 
AOOHESSCS:  Address  cranments  to 
Federal  Communications  Commission 
Chief,  Operations  Management  and 
Services  Division,  1919  M  St.,  NW. 
Room  404.  Washington,  DC  20554. 
FOR  FURTNER  MFORMATION  CONTACT: 
Dorothy  Conway,  Privacy  Act  Liaison,  at 
(202)  418-0217  or  via  internet  at 
dconway9foc.gov. 
SUPPLEMENTARY  MFORMATION:  The 
purpose  of  maintaining  FCC  Employee 
Transit  Benefit  Program  records  is  to 
identify  transit  benefit  applicants  and 
recipients.  This  system  will  also  provide 
a  mechanism  for  monitoring 
disbtirsement  of  transit  benefit 
subsidies. 


FCGM)yD-7 

SVSTBINAME: 

FCC  Employee  Transit  Benefit 
Program. 

SYSndiLOCATKM: 

FCC.  Office  of  Managing  Director. 
AMD— Operations,  Operations     - 
Management  Services  Divi8ion,^1919  M 
Street,  NW.  Washington,  DC  20554. 

CATEQOMn  OF  MOMBUALS  COVBIB)  tY  THE 


FCC  employees  who  apply  for  and 
participate  in  the  FCC  Transit  Benefit 
Program. 

CATEOONKS  OF  RECOROSM  THE  SYSTBH: 

This  system  contains  various  records 
required  to  administer  the  Transit 
Benefit  Program.  It  contains  information 
regarding  the  organizational  location, 
telephone  number,  FCC  badge  number, 
home  address,  mode  of  transportation 
and  monthly  cost  of  transportation  of 
any  applicant  who  has  submitted  an 
application  for  the  Transit  Benefit 
Program.  The  system  contains  records 
and  reports  of  disbiusements  to  transit 
benefit  recipients  and  information  on 
local  pubUc  mass  transit  facilities,  llie 
records  in  the  system  consist  of  the 
Employee  Transit  B«iefit  Program 
Application,  Transit  Benefit 
Certification  Forms,  and  Change  of 
Information  on  Employee  Trannt 
Benefit  Program  AppUcation. 


AUTMOMrVFON  MMNTBIANCE  OF  TME  SVCTBI: 

The  Federal  Employees  Clean  Air 
Incentives  Act  (section  2(a)  of  Pub.  L. 
103-172,  found  at  5  U.S.C  7905). 


nOUTMT  uses  OF  RECOROe  MAMTAMB)  M  TME 
SYSTEM.  iCLUawO  CATVOORKS  OF  USBtS  AND 
THE  FURFOSES  OF  SUCH  USES: 

The  Commission  does  not  normally 
disclose  records  from  this  system  of 
records.  However,  in  the  event  it  is 
appropriate,  disclosure  of  relevant 
information  may  be  made  in  accordance 
with  the  provisions  of  S  U.S.C.  552a(b). 
Records  and  data  may  be  disclosed  as 
necessary  pursuant  to  5  U.S.C 
552a(b)(3): 

1.  To  a  member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  %vritten  request  of  the 
constituent  about  whom  the  record  is 
maintained: 

2.  To  the  Department  of  Justice  when: 
(a)  The  agency  or  any  component 
thereof;  or  (b)  miy  employee  of  the 
agency  in  his  or  her  official  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (c) 
the  United  States  Government,  is  a  party 
to  litigation  or  has  an  interest  in  such 


litigation,  and  bycareful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records;  and 

3.  To  the  National  Finance  Center  (the 
Commission's  designated  payroll  office), 
the  Department  of  Uie  Treasury's  Debt 
Management  Services  and/or  a  current 
employer  to  efiiect  a  salary.  IRS  tax 
refund  or  administrative  offset  to  satisfy 
an  indebtedness  incurred  for  unofficial 
use  of  transit  benefits;  and  to  Federal 
agencies  to  identify  and  locate  former 
employees  for  the  purpose  of  collecting 
such  indebtedness,  including  through 
administrative,  salary  or  tax  refond 
offisets.  Identifying  and  locating  former 
employees,  and  the  subsequent  referral 
to  such  agencies  for  offset  purposes, 
may  be  accomplished  through 
authorized  computer  matching 
programs.  Disclosures  will  be  made  only 
when  all  procedural  steps  established 
by  the  Debt  Collection  Act  of  1982.  and 
the  Debt  Collection  Improvement  Act  of 
1996  or  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  as 
appropriate,  have  been  taken. 

FOUCKS  AND  PRACnCCB  FOR  STORMQ, 
REnNEVMQ,  AOCCSSEIQii  RETASMIQ  AND 
I  OF  RECORDS  M  THE  SYSTBI: 


STORAOr. 

Records  are  maintained  on  8^/2  x  11 
and  8*/t  x  5  papers  in  file  folders  and 
on  the  transit  benefit  computer  system. 
Storage  will  be  at  the  FCC.  Office  of  the 
Managing  Director,  AMD — Operations. 
Operations  Management  and  Services 
Division,  1919  M  Street.  NW., 
Washington,  DC  20554. 

RETRCVABAJTY: 

Records  are  retrieved  by  the 
employee's  name  and/or  by  the  FCC 
Badge  Identification  Number. 

SAFCQUARD6: 

Records  are  maintained  in  a  secured 
area  and  are  available  only  to  authorized 
personnel  responsible  for  implementing 
the  Program  and  whose  duties  require 
access.  Computer  systems  are  set  up 
with  a  secured  password.  File  cabinets 
where  the  records  are  stored  will  be 
controlled  by  on-site  personnel  when 
unlocked  and  locked  when  not  in  use. 

RETENTIOW  AND  DMFOOAt; 

Records  are  disposed  of  in  accordance 
with  Genera]  Records  Schedule  6, 
National  Archives  and  Records 
AdministratiiHi. 


SYSm  MANAQCRW  AND  ADDRESS: 

Federal  Communications 
Commission.  Chief,  Operations 
Management  and  Services  Division, 
1919  M  St.  NW..  Room  404, 
Washington.  DC  20554. 


MIIVKATION  I 

Anyone  inquiring  about  an  employee 
record  under  the  Transit  Benefit 
Program  should  contact  the  Transit 
Benefit  Program  Coordinator. 
Individuals  must  supply  their  full  name 
and  FCC  Badge  Ident^cation  Number 
(ID  Number  must  match  what  is  in  the 
system)  in  order  for  records  to  be 
located  and  identified. 

RECORD  ACCESS  PROCEDURa: 

Same  as  Notification  Procedures. 


CONTESTWa  I 

Same  as  Notification  Procedures. 

RECORD  SOURCE  CATEOORKS: 

Information  in  the  system  of  records 
is  obtained  from  applications  submitted 
by  individuals  for  participation  in  the 
Transit  Benefit  Pribram. 

EXamONS  OJUMB)  FOR  THE  SYSTBe 

Ncme. 
Federal  Communicatioiu  Commission. 
WUUaa  F.  Caton. 
Acting  Secretary. 

[FR  Doc.  97-11680  Filed  S-5-e7;  8:45  am] 
BiUMO  CODE  tna-ot-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA97-8S7] 

Cable  Services  Action;  Commission 
Announoes  En  Banc  Hearing  on 
Industry  Proposal  for  Rating  Video 
Progrwnming  and  on  "V-Chip" 
Technology 

April  23, 1997. 

On  June  4. 1997.  the  Fedwal 
Commtinications  Commission  will  hold 
an  en  banc  hearing  on:  (1)  The  joint 
proposal  submitted  to  the  Commission 
on  January  17. 1997  by  the  National 
Association  of  Broadcasters,  the 
National  Cable  Television  Association 
and  the  Motion  Picture  Association  of 
America  describing  a  voluntary  system 
fioor  rating  video  programming  (the 
"industry  proposal");  and  (2)  video 
programming  blocking  technology  (the 
so-called  "V-chip"  technology).  The  en 
banc  hearing  will  begin  at  9:30  a.m.  in 
the  Commission  meeting  room,  Room 
856. 1919  M  Street,  NW.,  Wellington, 
DC  20554.  The  Commission  will 
announce  participants  and  a  hearing 
format  In  the  near  future. 


On  February  7, 1997,  the  Commission 
issued  a  public  notice  seeking  comment 
on  the  industry  proposal.  See  public 
notice,.Commission  Seeks  Comment  on 
Industry  Proposal  for  Rating  Video 
Programming,  CS  Docket  Nc.  97-55, 
FCC  97-34,  Report  No.  CS  97-6 
(February  7, 1997).  Copies  of  the  public 
notice,  which  attaches  a  copy  of  the 
industry  proposal  as  an  Appendix,  may 
be  obtained  from  die  Commission's 
Public  R^erence  Room,  Room  239, 1919 
M  Street,  NW. ,  Washington.  DC,  from 
the  Commission's  Internet  site  (http:// 
www.fcc.gov/vchip),  or  by  calling  ITS, 
the  Commission's  transcription  service, 
at  (202)  857-3800. 

In  ordw  to  provide  interested  parties 
an  opportunity  to  respond  to  matters 
raised  in  the  en  banc  hearing,  the  due 
date  for  surreply  comments  in  CS 
Docket  No.  97-55  is  extended  from  May 
23, 1997  to  June  16, 1997. 

Media  contact:  Morgan  Broman  (202) 
418-2358. 

TV  Ratings  contact:  Meryl  S.  Icove  or 
Rick  Chessen  (202)  418-7096. 

V-chip  Technology  contact:Sick. 
Engehnan  (Z02)  418-2157. 

Federal  0?iinnM"''?»**""»  Commission. 

l^niliaoi  F.  Caton. 

Acting  Secretaiy.         '• 

[FR  Doc  97-11720  Filed  5-S-97;  8:45  am] 

BtLUNQ  CODE  Sna-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[PEIIA-1169-OR] 

Louisiana;  Amendment  to  Notice  Of  a 


Calcausu,  Cameron,  and  JefiBcson  Davis 
PaririiM  fior  Hazard  Mitigstiaa^alraady 
dasigoated  for  Public  Assistance). 
(Catalog  of  Federal  Oomestic  Assistance  No. 
33.516,  Disaster  Assistance) 


^U3ENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM:  Notice. 

summary:  This  notice  amemls  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  (FEMA-1 169-4%),  dated 
March  18, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  April  28, 1997. 
FOR  FURTHER  STOnMATIOM  OONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Fedmal  Emergency 
Management  Agency,  Washingttm,  DC 
20472.  (202)  646-3260. 
SUPPiaeiTARY  MFOHMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  Hi»ii«twr  by  the  President  in  his 
declaration  of  March  18, 1997: 


Lai7E.I 

Sncutrve  dissociate  %ector.  Response  and 

RacoweryDinctaiate. 

[FR  Doc  97-11733  Filed  5-5-97;  8:45  am) 


rEDERAL'EMERGENCY 
MANAGBiENT  AGENCY 

[FeM-1175-DR| 


Amenomeiii  v  isaaoeof  a 


AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-1175-DR),  dated 
April  8, 1997,  and  related 
determinations. 
EFFECnVE  DATE:  April  22, 1997. 
FOR  FURmER  MFORMATION  OONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Fedwal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMBaARY  MFORMATION:  Notice  is 
hereby  given  tiiat,  in  a  letter  dated  April 
22, 1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  51521  et  seq.), 
in  a  letter  to  James  L.  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  hava  detannined  that  ths  damags  in 
OBitain  aw »  of  the  State  of  Minnesota, 
resulting  from  severs  flooding,  severe  winter 
storms,  snowmalt,  high  winds,  rain,  and  ice 
on  March  21. 1997,  and  contintilng.  ia  of   - 
sufficient  severity  and  magnitude  that  the 
provision  of  direct  PedanTassistance  to 
ensure  public  health  and  safety  is  wananted 
under  the  Robert  T.  Stafford  Diaastar  IMiaf 
and  Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Thierefars,  I  amend  my  derlaration  of  April 
8. 1997  to  provide  that  the  Federal 
Emergsncy  Managoment  Agency  (FEK4A) 
may  reimburse  100  peromt  of  the  costs  of 
providing  direct  Federal  assistance  fior 
emergency  vrork  which  FEMA  approves 
retroactive  to  April  S.  1997  through  April  30. 
1997.  This  assistance  may  be  provided  to  all 
counties  ctirrently  designated  under  the 
major  disaster  declaration.  You  may  extend 
thi«  assistsncs  for  an  additional  period  of 
time,  if  warranted. 

Please  notify  the  Governor  of  Minnesota 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  diimtw  declaration. 


24656 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dated:  April  28.  1997. 
Jane  A.  Bnllock, 
ChiefofStaff. 

(FR  Doc.  97-11734  Filed  5-5-97;  8:45  ami 
MLUNQ  C006  tna-oi-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-OR1 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-1175-DR).  dated 
April  8,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  April  21.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPt-EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Public  Assistance  program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8, 1997: 

Big  Stone.  Blue  Earth.  Brown.  Chippewa. 
Dakota.  Grant.  Lac  Qui  Parie.  Le  Suere. 
Nicollet.  Polk.  Redwood.  Renville.  Sibley. 
Stevens,  Swift.  Traverse,  Wilkin,  and  Yellow 
Medicine  for  Categories  C-G  under  the 
Public  Assistance  program  (already 
desigitatad  for  Individual  Assistance. 
Categories  A  and  B  under  the  Public 
Assistance  program  and  Haiard  Mitigation). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  EKsastar  Assistance) 

Lacy  E.  Sailar, 

ExmMtwa  Asaodata  Dinctor.  Response  and 
/let  uwiy  Directorate. 
IFR  Doc  97-11735  FUwl  S-S-97:  S-^S  ami 
ioaecfln«-M-r 


ACTION:  Notice. 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

[FBIIA-1174-0R] 

North  Dakota;  Amendment  to  Noyca  Of 
a  Maior  Disaster  DeclaratkHi 

A08ICY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  North 
Dakota  (FEMA-1174-DR).  dated  April 
7, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  22,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXD 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
22,  1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  seven  flooding,  severe  winter 
storms,  heavy  spring  rain,  rapid  snowmelt, 
high  winds,  ice  jams,  and  ground  saturation 
due  to  high  water  tables  beginning  on 
February  28,  1997.  and  continuing,  is  of 
sufRcient  severity  and  magnitude  that  the 
provision  of  direct  Federal  assistance  to 
ensure  public  health  aivl  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Therefore,  I  amend  my  declaration  of  April 
7. 1997  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  100  percent  of  the  costs  of 
providing  direct  Federal  assistance  for 
emergency  work  which  FEMA  approves 
retroactive  to  April  7. 1997  through  April  30. 
1997.  This  assistance  may  be  provided  to  all 
counties  cunvatly  designated  under  the 
major  disaster  declaration.  You  may  extend 
this  assistance  for  an  additional  period  of 
time,  if  warranted. 

Please  notify  the  Governor  of  North  Dakota 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dated:  April  28. 1997. 
|aM  A.  BallMik. 
ChiefofStaff. 
(FR  [)oc  97-11736  FUwi  5-5-97;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1173-OR1 

South  Dakota;  Amendment  to  Notica  of 
a  Major  Dteaatar  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notica. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-1173-DR),  dated  April 
7, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  22,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
22,  1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting,  from  severe  flooding,  severe  winter 
storms,  heavy  spring  rain,  rapid  snowmelt, 
high  winds,  and  ice  jams  beginning  on 
February  3, 1997.  and  continuing,  is  of 
sufficient  severity  and  magnitude  that  the 
provision  of  direct  Federal  assistance  to 
ensure  public  health  and  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Therefore,  I  amend  my  declaration  of  April 
7, 1997  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  100  percent  of  the  coats  of 
providing  direct  Federal  assistance  for 
emergency  work  which  FEMA  approves 
retroactive  to  April  7, 1997  through  April  30. 
1997.  This  assistance  may  be  provided  to  all 
counties  currently  designated  under  the 
major  disaster  declaration.  You  may  extend 
this  assistance  for  an  additional  period  of 
time,  if  wairanted. 

Please  notify  the  Govamor  of  South  DakoU 
and  the  Federal  Cootdinating  Officer  of  this 
amendment  to  my  maior  diaastar  declaration. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Aaaistance) 

Dated:  April  28. 1897. 
Jane  A.  BuUbck. 
ChiefofStaff. 

(FR  Doc  •7-11737  Fibd  »-5-«7: 8:4S  am) 
■uMQCoecena 


FEDERAL  RESERVE  SYSTEM 

Ctianyain  Bank  Control  Notlcas; 
Acquisltioiw  of  Sharaa  of  Banks  or 
Bank  Hokflna  Comoaniaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817Q))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  noticea  ate 


set  faith  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Fedwal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  ako  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  27. 1997. 

A.  Federal  Keaerre  Bank  of  San 
Frtncieco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  (koup)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Clifford  R.  Ronnenberg,  Simset 
Beach.  California;  to  acquire  27.8 
percent  of  the  voting  shares  of  Security 
First  Bank.  Fulloton,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  30, 1997. 
lanBtfer  J.  Johnaaii, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  97-11691  Filed  &-S-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunaliine  Act  Misting 

AGENCY  HOLOMQ  TICMEEHNQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  ANO  DATC:  IIKM)  am..  Monday,  May 

12, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  205S1. 

STATUS:  Qosed. 

MATTERS  TO  K  C0N8M)ERED: 

1.  Persoimel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Fe<teral  Reserve 
System  emplo3rees. 

2.  Any  items  carried  forward  from  a 
previously  amnounced  meeting. 
CONTACT  PER80NT0R  MORE  ■TOnMATMN: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  pm.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schediiled  fat  the  meeting. 

Dated:  May  2. 1997. 

Deputy  Secretary  of  the  Board. 
(FR  Doc  97-11938  Filed  5-2-97;  3:46  pm] 
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FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  to  Engage  in 
Panwlsslbla  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Perreissibla  Nonbanking 
Activttias 

The  companies  listed  in  this  notice 
have  given  notice  tmdn  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  stibsidiary  or 
other  company,  in  a  ncmbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
detennined  by  OrdOT  to  be  closely 
related  to  >>»"lr™g  and  petmissible  fat 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  <^  the  Board  of  Governors 
not  later  than  May  27, 1997. 

A.  Federal  Reaerve  Beak  of  Cleydand 

(Jeffiey  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Otdo;  to  acquire  100  percent  of  die 
voting  shares  of  Subtuban 
Bancorporation,  Inc.,  Cincinnati.  Ohio, 
and  thereby  indirectly  acquire  Suburban 
Federal  Savings  Bank.  Cincinnati.  Ohio, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  $ 
225.28(b(4)(ii)  of  the  Board's  Regulation 
Y. 

Board  of  Govemora  of  the  Fedwal  Resove 
System,  April  30, 1997. 
Janniitr  J.  Jehnsne, 
Deputy  Secretary  t^the  Board. 
[FR  Doc  97-11690  Piled  S-5-97;  8)45  am] 
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[Announoenient  Nmnber  74Q| 

Oecupatkmal  Radiatkm  and  Energy* 
Raiatpdlleoitti  Raaaarch  Grants; 
Notica  of  AvaHabWty  of  Funds  for 
Fiscal  Ysar  1997 

Introductioii 

The  Centers  for  Disease  Control  and 
Prevoation  (CDC).  Naticmal  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  aimounces  that  grant 
applications  are  being  accepted  fcR- 
reseaxch  projects  relating  to 
occupational  safety  and  health  concerns 
associated  with  occupational  exposures 
to  radiation  and  other  hazardous  agents 
at  nuclear  facilities  and  in  other  energy- 
related  industries.  Studies  in  the 
nuclear  power  industry  and  deliberate 
exposure  of  human  subjects  in  radiation 
experiments  are  outside  the  scope  of 
this  announcemenL 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  ob)ectives  of  "Healthy 
People  2000."  a  national  activity  to 
reduce  mortudity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(Fw  ordering  a  copy  of  "Healthy  People 
2000."  see  the  section  WHERE  TO  OBTAIN 
AOOmONAL  MPORMATKM.) 

Authority 

This  program  is  authorized  imder  the 
Public  Health  Service  Act.  as  ammded. 
section  301(a)  (42  U.S.C  241(a))  and  the 
Occupational  Safiety  and  Health  Act  of 
1970,  sections  20(a)  and  22  (29  U.S.C. 
669(a)  and  671).  The  applicable  program 
regulation  is  42  CFR  Part  52. 

EligihleA|ipUcaBts 

Eligible  applicants  include  domestic 
and  foreign  non-profit  and  for-profit 
organizaticAS,  universities,  colleges, 
research  institutioos.  and  other  public    ^ 
and  private  organizations,  including 
State  and  local  governments  and  small, 
minority  and/or  woman-owmed 
businesses. 

Male:  An  organization  described  in  section 
501(cK4)  of  the  hitemal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
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all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  fiscal  year  (FY)  1997  to  fund 
approximately  3  to  5  research  project 
grants  (ROl).  The  amount  of  funding 
available  may  vary  and  is  subject  to 
change.  Awards  will  range  from  $50,000 
to  $100,000  in  total  costs  (direct  and 
indirect)  per  year.  Awards  are  expected 
to  begin  on  or  about  September  1, 1997. 
Awards  will  be  made  for  a  12-month 
budget  period  vrithin  a  project  period 
not  to  exceed  3  years.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Um  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23. 1989),  recipients 
(and  their  subtler  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  fi^m  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  (larticipants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbjring  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law, 
section  503  of  PubUc  Law  104-208, 
provides  as  follows: 

Sec  503(a)  No  put  of  any  appropriation 
contaijiad  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  pubUdty  or 
propaganda  purposes,  for  the  preparation, 
disUibution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
deCaat  legislation  pending  before  the 
Congress,  *  *  ■  except  in  presentation  to  the 
Congran  or  any  State  legislative  body  itaeU. 


(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  section  101(e), 
Public  Law  104-208  (September  30. 
1996). 

Background 

The  Secretary,  Department  of  Health 
and  Hiunan  Services  (HHS)  and  the 
Secretary,  Department  of  Energy  (DOE) 
signed  a  Memorandum  of 
Understanding  (MOU)  transferring  the 
authority  and  resources  to  manage  and 
conduct  energy-related  analytic 
epidemiologic  research  from  DOE  to 
WIS.  This  includes  the  authority, 
resources,  and  responsibiUty  for  the 
design,  implementation,  analysis,  and 
scientific  interpretation  of  analytic 
epidemiologic  studies  of  the  following 
populations:  woricers  at  DOE  fisdlities; 
other  workers  potentially  exposed  to 
radiation;  and  workers  exposed  to 
potential  hazards  resulting  from  non- 
nuclear  energy  production  and  use. 

The  Comprehensive  Epidemiologic 
Data  Resource  (CEDR)  was  established 
by  DOE  to  serve  as  a  repository  for  data 
from  epidemiologic  studies  they  had 
sponsored  prior  to  transferring  this 
responsibility  to  CDC.  These  data  are 
available  to  investigatore  who  wish  to 
conduct  additional  analyses  on  these 
completed  studies  in  response  to  this 
program  announcement.  The  CEDR  is 
maintained  by  DOE  and  to  access  the 
data,  an  investigator  must  make  an 
application  to  the  DOE's  Office  of 
Elnvironment,  Safety  and  Health. 

Pwpose 

NIOSH  will  support  applied  field 
research  projects  to  identify  and 
investigate  the  relationships  between 
health  outcomes  and  occupational 
exposure  to  radiation  and  other 
hazardous  agents;  epidemiologic 
methods  research  relevant  to  energy- 
related  occupational  health  research; 
and  research  related  to  assessing 
occupational  exposures. 

Prograinatic  Intereat 

The  focus  of  grants  should  reflect  the 
following  topical  areas,  emphasizing 
field  research:  (1)  Occupational 
exposure  assessment,  (2)  radiation 
meastuement  issues.  (3)  non-cancer 
morbidity  and  mortality  outcomes.  (4) 


meta-analysis  and  combined  analysis 
methodologies,  (5)  uncertainty  analysis, 
(6)  effects  of  measurement  error  on  risk 
estimates,  and  (7)  studies  of  current 
workers. 

(1)  Retmspective  Exposure  Assessment 

Epidemiologic  studies  of  occupational 
cohorts  frequently  involve,  and  can 
generally  benefit  from,  retrospective 
exposure  assessment  to  provide 
estimates  of  exposure  or  categorize 
groups  of  workers  by  common  exposure. 
Exposiue  assessment  in  energy-related 
occupational  epidemiology  requires 
evaluating  exposures  to  various  hazards 
including  ionizing  and  non-ionizing 
radiation,  metals,  adds,  and  solvents. 
Grant  opportimities  encompass  the 
fields  of  industrial  hygiene  and 
retrospective  exposiue  assessment  of 
health  physics  dosimetry.  Research 
areas  of  general  interest  include: 
Methods  to  use  limited  data  to  best 
advantage;  how  to  treat  censored  data  in 
retrospective  exposure  assessment; 
uncertainty  analysis  techniques  for 
industrial  hygiene  exposure  data  and 
health  physics  dosimetry;  insight  to 
sampling  strategy  design  yielding  a 
representative  understanding  of  exposed 
groups;  decision  logic  to  select/use  the 
most  appropriate  exposiue  metric  for 
epidemiologic  and  risk  assessment  use; 
and.  development  approaches  of 
"Homogeneous  Exposed  Groupings" 
and  the  advantages/limitations  for 
epidemiologic  use.  Research 
opportimities  of  specific  interest 
include:  reconstruction  and  dose 
adjustment  of  historic  film  badges; 
exposure  assessment  for  add  mists, 
carcinogenic  solvents,  exotic  metals, 
and  leukemogens;  assessment  of 
electromagnetic  field  exposure;  and 
evaluation  of  biomarkers  of  ex{>osure. 

(2)  Radiation  Measurement  Issues 

This  topic  will  focus  on  the 
applicability  and  utility  of  radiaticMi 
dose  data  in  epidemiological  research. 
Examples  of  such  issues  include  how  to 
use  nondetectable  values  and  missing 
dose  data  in  historical  radiation 
exposure  measurements,  the  accuracy  of 
historical  external  dosimetry  techniques 
(film  and  pocket  dosimeters),  combining 
external  and  internal  doses  into  a  useful 
index,  historical  bioassay,  and 
radiochemistry  techniques. 

(3)  Non-Cancer  h4oibidity  and  Mortality 
Outcomes 

The  majority  of  analytical 
epidemiologic  research  of  health  effects 
of  energy-related  occupational  and 
environmental  exposures  has  focused 
historically  on  the  assessment  of  the 
assodation  between  cancer  mortality 


and  exposure  to  ionizing  radiation. 
Although  the  importance  of  this 
research  should  not  be  underestimated, 
it  is  essential  that  other  potential 
adverse  health  effects,  as  well  as  other 
possible  energy-related  exposures,  be 
thoroughly  evaluated  as  mtbU.  Among 
these  wouJd  be  the  possible  effiacts  of 
radiation  on  the  reproductive, 
neurologic,  and  immune  systems.    - 
Chemical  exposures  hi^ly  prevalent  in 
Etepaitment  of  Energy  fiadlities,  such  as 
be^llium  and  mercury,  have  also  been 
associated  with  a  variety  of  disease 
outcomes,  particularly  respiratcay  and 
neurologic  in  nature'. 

(4)  Meta-Analysis  and  Combined 
Analysis  Methodology 

Many  of  the  cohorts  at  nuclear 
fadlities  are  not  individually  large 
enough  to  detect  statistically  significant 
increases  in  mortality  or  inddence  for 
rare  cancer  types.  Methods  and/or 
analyses  for  combining  data  across 
studies,  whether  in  summary  Usrm  at 
individual  data,  are  valuable  to  the 
NIOSH  research  effort  involving  energy- 
related  health  research. 

(5)  Uncertainty  Analysis 

Measures  of  occupational  exposure 
are  inherently  unoectain.  Even  when 
measures  of  extwnal  radiation  e}q>osure 
are  generally  available,  the  models  used 
to  estimate  organ  dose,  shallow  versus 
deep  dose,  neutron  dose,  etc.,  are 
subject  to  error.  Measures  of  dose 
derived  from  biological  monitoring  of 
urine,  faces,  blood,  etc.,  are  even  less 
precise.  Methods  for  assessing  the 
degree  of  entv  in  various  estimates  of 
exposure  to  both  ionizing  radiation  as 
well  as  other  toxic  agents  (chemicab, 
EMF,  etc.)  are  desirable. 

(6)  Effects  of  Measurement  Error  on  Risk 
Estimates 

Estimation  of  both  bias  and 
imprecision  introduced  into  risk 
analyses  through  exposure  measorement 
error  have  recently  received 
consider^le  attention.  Many  of  the 
suggested  approaches  are  very  ccmputer 
intensive.  Practical  solutions  to  this 
jwoblem  with  regard  to  the  spectrum  of 
epidemiologic  designs  (cohort,  case- 
contzol,  cross-sectional,  etc.)  are  needed, 
with  particultf  attention  to  the  nature  of 
exposure  measurement  in  radiation 
epidemi(^ogy. 

(7)  Studies  of  Current  Workers 

Much  of  the  epidemiologic  research 
on  nudear  workisn  conducted  at 
nuclear  CadUties  and  other  sites  has 
emphasized  retrospective  studies.  More 
recently  new  activities  involve 
environmental  restoration,  waste 
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management  and  other  woik  that  is  not 
related  to  the  design  and  production  of 
nuclear  weapons.  Workers  are  being 
exposed  to  radiation  and  other 
hazardous  agents  under  conditions  and 
in  processes  not  previously 
encoimtered.  Exposure  assessment, 
epidemiolo^c  and  related  studies  are 
needed  to  evaluate  these  new  conditions 
and  processes  and  the  impact  on  woiiier 
health. 

Reporting  Reqniicmcnts 

Progress  reports  are  required  annuafly 
as  part  of  the  continuation  application 
(75  days  prim  to  the  start  of  the  next 
budget  period).  The  annual  progress 
reports  must  contain  infonnation  on 
accomplishments  during  the  previous 
budget  period  and  plans  for  each 
remaining  year  of  the  project.  Finandal 
status  report^  (FSR)  are  required  no  later 
than  90  days  aifter  the  end  of  the  budget 
period.  The  final  performance  and 
finandal  status  reports  are  required  90 
days  after  the  end  of  the  project  period. 
The  final  performance  report  should 
indude,  at  a  minimiim,  a  statement  of 
original  ol^ectives,  a  summary  of 
reMarch  methodology,  a  stunmary  of 
positive  and  negative  findings,  and  a  list 
of  pi^lications  resulting  from  the 
project  Reseeich  papera,  projed  reports, 
or  theses  are  aocept^le  items  to  include 
in  the  final  report.  The  final  report 
should  stand  alone  rather  than  dting  the 
original  application.  Three  copies  of 
reprints  of  publications  prepared  under 
the  grant  should  accompany  the  report 

In  additi<Hi,  under  45  CFR  74.36(c), 
*Tlie  Federal  Govenunent  has  the  ri^ 
to:  (1)  Obtain,  reproduce,  publish,  or 
otherwise  use  the  data  first  produced 
under  an  award;  and  (2)  authorize 
others  to  receive,  reproduce,  publish,  w 
otherwise  use  sudi  data  for  Federal 
purposes."  This  r^ulation  is  consistent 
with  an  HHS,  DOE,  MOU  requirement 
that  any  data  colleded  tm  workers  at 
DOE  facilities  must  be  sent  to  DOE  with 
personal  identifiere  rraaoved.  These 
data  are  then  included  in  the  CQ)R 
database  for  future  reference  by  other 
researchers.  On  or  before  the  expiiaticm 
date  of  the  grant,  the  applicant  shall 
submit  study  data,  with  apprcquiate 
documentation,  to  the  CEKl. 
maintained  by  the  Department  of  Energy 
at  the  Lawrence  Beriteley  Laboratory. 
This  shall  include  analysis  files  and 
separate  analytic  files  for  all  relevant 
study  data,  including  demographic 
variables,  radiation  dosimetry, 
industrial  hygiene,  work  hist(»y,  and/or 
medical  records  data.  A  written  report 
describing  each  data  set  and  a  code  book 
for  each  data  set  shall  also  be  submitted. 
Information  about  preparation  of  CEDR 
files  can  he  obtained  from  Barbara 


Brooks  (DOE  Headquarten,  telephone 
301-903-4674)  or  Mark  Durst 
(Lawrence  Berkeley  Labs,  telephone 
510-^486-4136). 

EvalnatioB  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  NIOSH  for  completoiess 
and  responsiveness.  Applications 
determined  to  be  incomplete  or 
unresponsive  to  this  announcement  will 
be  returned  to  the  applicant  without 
further  consideration.  If  the  proposed 
projed  involves  otganizations  or 
persons  other  than  those  affiliated  mth 
the  applicant  organization,  letten  of  . 
supp<nt  and/or  cooperation  must  be 
included. 

Applications  that  are  complete  and 
respomsive  to  the  Hnnounnwiawnt  will  be 
evduated  for  sdeatific  and  technical 
merit  by  appropriate  peer  reviewras  in 
accordance  with  the  review  critoia 
stated  below.  As  part  of  the  initial  merit 
review,  a  process  (triage)  may  be  used 
by  the  peer  reviewers  in  which 
applications  virill  be  determined  to  be 
competitive  or  non-competitive  using 
the  evahiatioD  criteria  below  to 
determine  thnr  scientific  merit  relative 
to  other  applications  received  in 
response  to  this  announcement 
Applications  judged  to  he  competitive 
will  be  discussed  and  be  assigned* 
priority  score.  Applications  determined 
to  be  ncm-competitive  will  be 
withdrawn  bam  further  consideration 
and  the  prindpal  investigat<n-/program 
diredor  aiKl  the  offidal  signing  for  the 
applicant  organization  will  be  promptly 
notified. 

The  review  critnia  are: 
— Sdmtific.  twf^tinirai,  or  medical 
signifiranne  and  (Riginality  of 
proposed  researdi; 
— ^Appropriateneas  and  adequacy  of  the 
experimental  approach  and 
methodology  proposed  to  carry  out 
the  research; 
— C^ialifications  and  raseandi 
experience  of  the  Prindpal 
Investigator  and  staffs  particulariy  hut 
not  exdusively  in  the  area  of  the 
proposed  researdi; 
— ^Availability  of  resources  necsasary  to 

perform  the  researdi; 
— ^Adequacy  of  plans  to  include  both 
sexes  and  minorities  and  their 
subgroups  as  s^ropriate  for  the 
sdentific  goals  of  the  researdi.  Plans 
for  the  recruitment  and  retention  of 
subjects  will  also  be  evaluated. 

The  peer  reviewers  will  critically 
examine  the  submitted  budget  and  will 
recommend  an  appropriate  budget  and 
period  of  support  for  each  scored 
applicaticm. 
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Secondary  review  criteria  for 
programmatic  importance  are  as 
follows: 

1.  Results  of  the  initial  review. 

2.  Magnitude  of  the  problem  in  terms 
of  numbers  of  workers  affected. 

3.  Severity  of  the  disease  or  injury  in 
the  worker  population. 

4.  Usefulness  to  applied  technical 
knowledge  in  the  identification, 
evaluation,  and/or  control  of 
occupational  safety  and  health  hazards. 

AppUcants  will  compete  for  available 
funds  with  all  other  approved 
applications  that  were  submitted  in 
response  to  this  program 
announcement.  The  following  will  be 
considered  in  making  funding 
decisions: 

1.  QuaUty  of  the  proposed  project  as 
determined  by  peer  review. 

2.  Availability  of  funds. 

3.  Program  balance  among  researdi 
areas  of  the  annoimcement. 

ExecutiTe  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Heahh  System  Reporting 
Raqniremcnt 

Thi$  imigram  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Nmnber 

The  Catalog  of  Federal  Domestic 

Assistance  number  is  93.262. 

I 

Oilier  Reqninwaents 

Human  Subjects 

If  the  proposed  project  involves 
research  on  hiunan  subjects,  the 
appUcant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assxuance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit.  In  addition,  the 
applicant  will  be  responsible  for 
complying  with  a  N10SH-E)0E 
agreement  that  assiues  the  research 
protocol  is  reviewed  by  the  institutional 
review  conunittee(s]  (if  such  a 
^committee  exists)  at  each  DOE  site 
where  the  research  will  be  conducted. 
This  process  will  be  coordinated  by 
NIOSH  after  the  award  of  the  grant. 


Women  and  Racial  and  Ethnic 
Minorities 

It  is  the  policy  of  the  CDC  to  ensvue 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
hiunan  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensiue  that  women  and  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
apphcations  for  research  involving 
hiunan  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  not  feasible,  this  situation  must  be 
explained  as  part  of  the  appUcation.  In 
conducting  the  review  of  applicaticms 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179,  Friday. 
September  15. 1995.  pages  47947- 
47951. 

Confidentiality  Agreement 

To  comply  with  the  routine  uses 
allowing  access  to  Department  of  Energy 
(DOE)  Privacy  Act  systems  of  records, 
grantees  who  will  be  accessing  DOE 
records  to  conduct  epidemiologic 
studies  and/or  other  puUic  health 
activities  on  behalf  of  NIOSH  will  be 
asked  to  sign  a  written  statement  that 
documents  data  security  procedures  to 
be  maintained  by  the  grantee  and  an 
agreement  to  comply  with  the  privacy 
and  confidentiality  requirements  of  the 
Privacy  Act  routine  uses  and  the 
Memorandum  of  Understanding 
between  the  Department  of  Energy  and 
the  E>epartment  of  Health  and  Human 
Services. 

Travel 

The  applicant  shall  include  in  its 
proposal  the  costs  of  travel  to  NIOSH  in 
Cincinnati,  Ohio,  for  the  annual  meeting 
of  energy-related  research  extramural 
partners. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
appUcation,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 


section  B.,  "Applications").  It  should  be 
postmarked  no  later  than  May  30, 1997. 
The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
priority  area  to  be  addressed  by  the 
proposed  project-  The  letter  of  intent 
does  not  influence  review  or  funding  ■ 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
appUcation  submission. 

B.  Applications 

AppUcants  should  use  Form  PHS-398 
(OMB  Number  0925-0001)  and  adhere 
to  the  ERRATA  Instruction  Sheet  for 
Form  PHS-398  contained  in  the  Grant 
AppUcation  Kit.  Please  submit  an 
original  and  five  copies  on  or  before  July 
15, 1997  to:  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321.  MS- 
E13.  Atlanta,  GA  30305. 

C.  Deadlines 

1.  AppUcations  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  RMxived  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  AppUcants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shaU  not  be  accepted 
as  proof  of  timely  mailings. 

2.  AppUcations  which  do  not  meet  the 
criteria  above  are  considered  late 
appUcations  and  wiU  be  returned  to  the 
applicant. 

Where  To  ObUin  Additional 
Information 

To  receive  a  complete  program 
description,  information  on  appUcation 
procedxues,  and  appUcation  forms,  call 
(404)  332-4561.  You  wiU  be  asked  your 
name,  address,  and  telephone  number 
and  will  need  to  refer  to  Announcement 
740.  In  addition,  this  announcement  is 
also  available  through  the  CDC  Home 
Page  on  the  Internet.  The  address  for  the 
CDC  Home  Page  is  http://www.cdc.gov. 
If  you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  information  may  be 
obtained  from  Joanne  Wojdk,  Grants  - 
Management  SpeciaUst,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  MS-E13. 


Atlanta.  GA  30305.  telephone  (404) 
842-6535,  fax:  (404)  842-6513;  internet: 
jcw6^dc.gov.  Programmatic  technical 
assistance  may  be  obtained  frt>m  Roy  M. 
Fleming,  Sc.D..  Associate  Director  for 
Grants,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  1600  CUfton  Road.  NE..  Building 
1.  Room  3053,  MS-4330,  Atlanta.  GA 
30333,  telephone  (404)  639-3343,  fax: 
(404)  639-4616;  internet:  rmf2@cdc.gov. 

Potential  appUcants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
^     Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  April  29, 1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[PR  Doc.  97-11688  Filed  5-5-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  AvalM>illty  of  Environmental 
Assessment  for  Off-ftoad  Vetiicie 
Management  Program  Cape  Cod 
National  Seashore 

agency:  National  Park  Service,  Interior. 
ACTION:  PubUc  notice. 

SUMMARY:  The  National  Park  Service  has 
available  for  pubUc  review,  the 
Environmental  Assessment  (EA)  to 
evaluate  the  proposed  regulation  for  off- 
road  vehicle  (ORV)  use  at  Cape  Cod 
National  Seashore  (CCNS).  In  order  to 
resolve  an  ongoing  issue,  ORV  use  on 
Cape  Cod  National  Seashore  beaches, 
CCNS  convened  a  negotiated 
rulemaking  committee  (per  the  Federal 
Advisory  Commission  Act  [FACA,  Pub. 
L.  92-463.  5  U.S.C  App.  11  Sec  9(c)], 
and  the  Negotiated  Rulemaking  Act,  5 
U.S.C.  561-570)  in  September  1995. 
ORV  use  and  management  of  ORV  use 
has  led  to  many  years  of  controversy, 
Utigation  and  several  difi^erent  proposed 
regulaticms.  These  regulationshave 
attempted  to  provide  a  wide  range  of 
visitor  experiences  and  minimize  users 
confUcts  while  also  providing  optimum 
protection  for  the  piping  plover 
(Charadrius  melodus)  in  compUance 
with  the  Endangered  Species  Act  of 
1973.  as  amen(^,  and  other  natural 
and  cultural  resources  located  within 
the  areas  utiUzed  by  ORVs.  The 


proposed  regulation  resulting  from  the 
negotiated  mlemaking  process  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  EA  is  available  for  review  at 
CCNS  Headquarters  located  in  South 
Wellfleet,  MA  frtxn  8  to  4:30,  Monday 
through  Friday.  Copies  of  the  EA  may  be 
obtained  by  writing  to  the 
Superintendent  at  the  address  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Burks.  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road.  South  WeUfleet.  MA  02667. 
Telephone  508-349-3785. 

Dated:  April  24, 1997. 
Chris  L.  AadrsM, 

Division  Chief,  Ranger  Activities  Division. 
[PR  Doc.  97-11432  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvtos 

National  Reglstar  of  Historfc  Places; 
Notification  of  Pending  Nominations' 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  26, 1997.  Pursuant  to  §60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  May  21, 1997. 
Paul  LnirigiMn. 
Acting  Keeper  of  the  National  Register. 

ARKANSAS 

Benton  County 

Applegate,  Joe,  House 

(Arkansas  Designs  of  E.  Fay  Jones  MPS) 

2301  SW.  2nd  St., 

Benton.  97000451. 

CaiToU  County 

Thomcrown  Chapel  and  Office 
(Arkansas  Designs  of  E.  Fay  Jones  MPS) 
AR  62, 0.5  mi.  W  of  Eureka  Springs, 
Eureka  Springs  vicinity,  97000452^ 

Phillips  County 

Spirit  of  the  American  Doughboy 
Moniunent — Helena,  Jet.  of  Cherry  and 
Perry  Sts., 

Helena.  97000455. 

Sebastian  County 

Spirit  of  the  American  Doughboy 

Monument — Fort  Smith, 
4901  Midland  Ave., 
Fort  Smith.  97000454. 


Waafainglon  County 

Jones,  E.  Fay  and  Gus,  House 
(Arkansas  Designs  of  E.  Fay  Jones  MPS) 
1330  N.  HiUcrest. 
Fayetteville,  97000453. 

FLORIDA 

Jackson  County 

Mariatma  Historic  District 

(Marianna  MPS) 

Bounded  by  Davis,  Park,  Jackson,  and  Wynn 

Sto., 
Mariarma,  97000456. 

PoIkCounty 

Henley  Field  Ball  Park. 
1125  N.  Florida  Ave., 
'  Lakeland,  970004  58. 

Vohisia  County 

Southwest  Daytona  Beach  Black  Heritage 

District 
(Daytona  Beach  MPS) 
Roughly  iMunded  l>y  Foots  Court  South  St, 

Dr.  Martin  Luther  King  Blvd.,  ud  the  FEC 

RR  tracks.. 
Daytona  Beach,  97000457. 

GEORGIA 

Da  Kalb  County 

Decatur  Cemetery,  229  Bell  St.  Decatur, 
97000459. 

ILLINOIS 

Qumpaign  County  ' 

Alpha  Rho  Chi  Fraternity  House  (Fraternity 
and  Sorority  Houses  at  the  Urbana- 
Champaign  Campus  of  the  University  of    . 
Ulinois  MPS)  1108  S.  First  St,  Champaign. 
97000460. 

IOWA 

Harrison  County 

Woodbine  Public  Library,  58  5th  St. 
Woodbine.  97000462. 

Woodbury  County 

Sioux  City  Free  Public  Library.  705  6th  St, 
Sioux  aty,  97000461. 

KANSAS 

Finney  County 

Cedar  Cliff,  501  N.  9di  St.,  Garden  Qty, 
97000464. 

Shawnee  County 

WilhU  House,  1035  SW.  FUlmoce.  Topeka, 
97000463. 

LOUISIANA 

Acadia  Parish 

Hoffpauir,  Ellis,  House,  210  LaBlanc  St, 
Etherwood,  97000467. 

Lafourche  Parish 

Ledet  House,  LA  308,  E  of  Bayou  Lafourche. 
Racland  vicinity,  97000468. 

Sabine  Parish 

Miller.  J.  M.,  and  Brother  Stora.  7886  LA  473. 
Florien,  97000465. 
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St  Martin  Puiih 

Soulier  House,  417  N.  Main  St.  St 
Maitinville.  97000466. 

MASSACHUSETTS 

BamsUble  County 

Forestdale  School,  87  Falmouth — Sandwich 

Rd.,  Sandwich.  97000469. 
Union  Hall,  Town  Hall  Rd.,  E  of  MA  6,  Truro. 

97000470. 

NEW  YORK 

Warran  CooBtj 

Riverside  Train  Station,  Jet  of  Hudson  R.  and 
NY  8.  lohnsbuig,  97000471. 

NORTH  CAROLINA 

Cabarms  Coonty 

Bethel  Church  Arfoor,  )ct.  of  NC  1123  and  NC 
1121,  Midland  vicinity,  97000472. 

Watai^  County 

Ward  Family  House,  8018  Rominger  Rd., 
Sugar  Grove  vicinity,  97000473. 

Yadkin  Cauty 

Durrett — Jarratt  House,  0.35  mi.  SW  of  jet  of 
NC  1605  and  NC  1569,  Enon  vicinity, 
97000474. 

TENNES^E 

Shelby  County 

Vollintine  Evergreen  North  Historic  District 
Roughly  bounded  by  Mclean  Blvd., 
VoUintine  Ave..  University  St,  and 
Rainbow  Cir.,  Memphis,  97000475. 

Vollintine  Evergreen  Avalon  Historic  District, 
Roughly  bounded  by  Stonewall,  Vollintine, 
and  Evergreen  Sts.,  and  Cypress  Creek, 
Memphis,  97000476. 

TEXAS 

DallasCoonty 

Santa  Fe  Terminal  Buildings  No.  1  and  No. 
2, 1114  Commerce  St  and  1118  Jackson 
St.  Dallas.  97000478. 

TraTiaConty 

Zilker  Park  Historic  District.  2100  Barton 
Springs  Rd.,  Austin,  97000479. 

WiaeComty 

Texas  Tourist  Camp,  900—904  S  US  81/287, 
Decatur,  97000477. 

VIRGINIA 

AiBbant  CooBty 

Kite  Stem.  0.25  mL  S  of  jet.  of  VA  778  and 
VA  666,  Lowesville,  97000487. 

Bedford  County 

Brook  Hill  Farm.  0.75  mi  S  of  jet  of  US  221 
and  VA  643.  Forest.  97000489. 

Caroline  Cooaty 

Green  Falls.  Jet  of  VA  627  and  VA  623. 
Bowling  Green  vicinity,  97000485. 

CUffca  Couty 

Cool  Spring  Battlefield.  Jet  of  Shenandoah  R. 
and  VA  643,  Berryville  vicinity.  97000492. 


Franklin  County 

Finney — Lee  House,  0.75  mi.  N  of  Jet.  of  VA 
717  and  VA  890,  Snow  Creek  vicinity, 
97000484. 

Northumheriand  County 

Claughton— Wright  House.  2  mi.  NE  of  Jet  of 
VA  623  and  VA  624,  Lewisetta  vicinity, 
97000491. 

Page  County 

Spitler,  Isaac,  House.  2948  Oak  Forest  Ln., 
Luray  vicinity,  97000486. 

Smyth  County 

Greer,  R.  T.,  and  Company,  107  Pendleton 

St,  Marion  vicinity.  97000481. 
Konnarock  Training  School.  Jet  of  VA  603 

and  VA  600.  Konnarock  vicinity. 

97000463. 

WaahinglOD  County 

Brook  Hall,  13160  Byars  Ln.,  Abingdon 
vicinity,  97000490. 


Virginia  Baach  laidmpead&at  City^ 

Miller^-Masury,  Dr.  John,  House.  515  Wilder 
Point,  Virginia  Beach.  97000488. 

WiUiamsburg  Independent  City 

Williamsburg  Inn.  136  E.  Francis  St, 
Williamsburg,  9700048a 

WASHINCTON 

JeflersoB  County 

Butler— Jackaon  House,  1703  Grand  Ave., 

Everett.  97000494. 
Everett  High  School,  2400  Colby  Ave.. 

Everett,  97000493. 

WYOMING 
Taton  County 

Mormon  Row  Historic  District  (Grand  Teton 
National  Park  MPS)  Roughly  E  of  US  26- 
89-187  from  Antelope  Flats  to  Grand  Teton 
National  Park— Teton  National  Forest 
border.  Moose  vicinity,  9700049S. 

[FR  Doc.  97-11710  FUed  5-5-47;  8:45  am] 
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DEPARTMENT  OF  JtJSTICE 

Federal  Bureau  of  Investigation 

Telecommunications  Industry  Liaison 
Unit;  Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTKM:  Notice  of  information  collection 
under  review;  implementation  of 
Section  104(dJ  of  the  Communications 
Assistance  for  Law  Enforcement  Act. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  on  April  10. 
1996,  in  the  Federal  Register  and 
allowed  60  days  for  public  comment.  A 
summary  of  these  comments  are 
included  at  the  end  of  this  notice. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  5,  1997. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10.  Written  comments 
and  suggestions  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  A^irs. 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  D.C.,  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  fiacsimile  to  202- 
395-7285. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850. 1001  G  Street,  N.W., 
Washington,  D.C.,  20530.  Additionally, 
comments  may  be  submitted  to  DO)  via 
bscimile  to  202-514-1534. 

The  purpose  of  this  notice  is  to 
request  written  comments  and 
suggestions  from  the  public,  including 
teleconumuiications  carriers,  and 
affected  agencies  should  address  one  or 
more  of  the  following  points: 

(Ij  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2j  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4j  tninimign  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses.) 

Overview  of  this  Information 
Collection: 

(1)  Type  of  Information  Collection: 
NEW  COLLECTION:  The  type  of 
information  acquired  is  required  to  be 
furnished  by  law  in  terms  of  a  carrier 
statement,  as  set  forth  in  subsection 
104(d)  of  the  Commimications 
Assistance  for  Law  Enforcement  Act 
(CALEA)  (Pub.  L.  103-414,  47  U.S.C. 
1001-1010).  A  template,  which  is  not 
mandatory,  has  been  developed  through 
the  consultative  process  with  the 
telecommunications  industry  to 
facilitate  submission  of  the 
teleconununications  carrier  statements. 


Such  information  is  quantitative  and 
qualitative  data  necessary  to  identify 
any  systems  or  services  of  a 
telecommunications  carrier  that  do  not 
have  the  capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
final  capacity  notice  to  subsection 
104(a)  of  CALEA. 

(2)  The  title  of  the  information 
collection:  "Telecommunications 
Carrier  Statement" 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collecticms; 
Form  niunber  None.  Sponsored  by  the 
Federal  Bureau  of  Investigation  (FBI), 
United  States  Department  of  Justice. 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 
BUSINESS  OR  OTHER  FOR  PROFIT: 
Telecommtinications  carrier,  as  defined 
in  CALEA  subsection  102(8),  will 
respond. 

The  collected  data  will  be  used  in 
conjimction  with  law  enforcement 
priorities  and  other  factors  to  determine 
the  telecommunications  carriers  that 
may  be  eligible  for  cost  reimbiusement 
according  to  section  104. 

The  amoimt  and  type  of  information 
collected  will  be  minimized  to  ensure 
that  the  submission  of  this  data  by 
telecommunications  carriers  will  not  be 
burdensome  nor  luireasonable.  Each 
telecommunications  carrier  will  submit 
a  statement  identifying  any  of  its 
systems  or  services  that  do  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  set  forth  in  the  final 
capacity  notice. 

Based  on  consultation  with  industry, 
information  solicited  to  specffically 
identify  such  systems  and  services  that 
cannot  meet  the  estimated  capacify 
requirements  will  include:  Common 
Language  Location  Identifier  (CLLI) 
code  or  equivalent  identifiOT,  switch 
model  or  other  system  or  service  type, 
and  the  cify  and  state  where  the  system 
or  service  is  located.  Unique 
information  required  for  wireline 
systems  and  services  would  include  the 
host  CLLI  code  if  the  system  or  service 
is  a  remote  and  the  counfy  name(s)  that 
the  system  or  service  serves.  Unique 
information  required  for  wireless 
systems  and  services  would  include  the 
Metropolitan  or  Rural  Service  Area 
niunber(s),  or  the  Metropolitan  or  Basic 
Trading  Area  niunberCs)  served  by  the 
system  or  service. 

Confidentiality  regarding  the  data 
received  from  the  telecommimications 
carriers  will  be  protected  by  statute. 


regulation,  and  through  non-disclosure 
agreements  as  necessary. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  FBI  estimates  that  there 
are  approximately  three-thousand  four- 
htmdied  ninefy-sevm  (3,497) 
telecommimications  carriers,  with 
approximately  twenfy-three  thousand 
(23,000)  unique  systems  or  services,  that 
will  be  affected  by  this  collection  of 
information.  The  total  amount  of  time 
required  to  complete  the 
Telecommimications  Carrier  Statement 
will  vary,  depending  upon  the  total 
number  of  systems  and  services  that  the 
telecommimications  carrier  deploys  that 
provide  a  customer  or  subscribisr  with 
the  ability  to  originate,  terminate,  or 
direct  communications.  The  time 
required  to  read  and  prepare 
information,  for  one  system  or  service  is 
estimated  at  10  minutes.  There  is  also 
an  associated  startup  time  per  carrier 
that  is  estimated  at  2  hours.  This  startup 
time  consists  of  reading  the 
Telecommunications  Carrier  Statement 
and  determining  data  soiut:es. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection  is  10.904  hours.  These 
estimates  were  derived  bom  close 
consultation  with  industry. 

Public  comment  on  this  proposed 
information  collection  is  stronigly 
encouraged. 

Summaiy  of  CoBunoiti  to  tte  60-Day 
Notice 

Based  on  industry  comments  and  to 
conform  with  the  Second  Notice  of 
Capacity  that  was  published  in  the 
Federal  Register  on  )anuary  16. 1997. 
the  Telecommunications  Carrier 
Statement  Template  has  been  changed 
to: 

(a)  Remove  the  capacity  field.  This 
information  is  no  longer  required 
because  estimates  of  actual  and 
maximum  capacify  requirements  are 
being  provided  by  geographical  location 
in  Appendices  sections  A  through  D  of 
the  Second  Notice  of  Capacify. 

(b)  Associate  the  county(s)  field  to  be 
unique  inftmnation  required  for 
wireline  systems  and  services  only. 

Pacific  Telesis  Group  (PTG) 

•  PTG  is  concerned  that  the  startup 
time  does  not  include  time  required  to 
evaluate  the  Final  Notice  of  Capacity 
Requirements  itself  and  match  up 
switch  capabilify  Mrith  law  enforcement 
needs.  This  is  necessary  before  the 
template  can  be  populated,  and  the  time 
does  not  appear  to  be  included  in 
current  estimates  of  hours  required  to 
complete  the  surv^. 


Response:  CALEA.  SEC.  104.  (d) 
CARRIER  STATEMENT  states  in  part 
that.  "Within  180  days  after  the 
publication  by  the  Attorney  General  of 
a  notice  of  capacify  requirements 
pursuant  to  subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  net  have  the  capacify  to 
accommodate."  The  PRA  Carrier 
Statement  estimates  the  hour  burden  for 
startup  time  to  read  the 
Telecommunications  Carrier  Statement 
and  determine  data  sources.  It  was 
never  intended  to  include  time  to 
evaluate  the  Final  Notice  of  Capacify. 

•  PTG  contends  that  it  is 
extraordinarily  difficult  to  determine 
the  counfy  for  each  prefix  served  by  a 
switch.  The  difficulfy  escalates  further 
for  those  switches  located  near  counfy 
boundaries  and  which  include  prefixes 
that  serve  multiple  counties.  The  work 
to  make  these  identifications  would  be 
administratively  burdensome  and  labor 
inteuMve,  and  would  certainly  exceed 
the  ten-minute  parameter  utilized  by 
TTLU.  PTG  woiUd  support  a  change  to 
the  provision  of  information  regarding 
counfy  in  which  a  switch  resides,  rather 
than  counties  served  by  each  prefix 
within  a  switch. 

Response:  While  we  agree  that  counfy 
information  does  not  reside  in  the 
traditional  engineering  and  planning 
database,  i.e.,  Local  Switch  Demand  and 
Facilify  (LSD&F)  database,  this 
information  is  available  in  other 
databases  such  as  E911  and  Wirecenter 
•Map  Information.  Also,  software  is 
available  that  provides  information  on 
wirecenter  serving  areas.  One  of  the 
RBOCs  stated  on  an  ECSP 
Subcommittee  conference  call  that  they 
were  able  to  extract  coimfy  information 
from  their  E911  database.  The 
mechanized  Telecommunications 
Carrier  Statement  Template  allows  for 
the  import  of  data  from  a  database  and 
provides  instructions  for  dealing  with 
imports  from  multiple  databases. 

United  States  Telephone  Association 
(USTA) 

•  USTA  recommends  diat  the  final 
review  and  public  comment  period  be 
provided  on  this  notice  following  the 
final  promulgation  of  the  Final  Notice  of 
Capacify  requirements  and  Cost 
Recovery  Procedures.  Since  thecarrier 
statement  is  intended  to  respond  to  a 
notice  of  capacify  requirements, 
responding  to  item  3c  ("capacify")  is 
problematic.  In  short,  the  abilify  of 
carriers  to  complete  column  3c.  and  the 
burden  imposed  by  column  3c  is 
directly  related  to  the  definition  of 
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capacity  in  the  Final  Notice  of  Capacity 
requirements. 

Response:  GALEA,  SEC.  104.  (d) 
CARRIER  STATEMENT  states  in  part 
that,  "Within  180  days  after  the 
publication  by  the  Attorney  General  of 
a  notice  of  capacity  requirements 
piusuant  to  subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate*  *  *."  This  PRA  Carrier 
Statement  requires  a  minimum  of  90 
days  for  comment  (one  60  day  convnent 
period  and  the  current  30  day  comment 
period).  If  the  PRA  Carrier  Statement 
was  deferred  until  after  the  issuance  of 
the  Final  Notice  of  Capacity,  the 
template  would  be  unavailable  for  most 
of  the  180  days.  Furthermore,  template 
item  3c  ("capacity")  has  been  removed 
from  the  Telecommunications  Carrier 
Statement  Template. 

•  USTA  believes  that  the  template 
should  apply  to  switches  alone. 

Response:  The  "Equipment  Type," 
item  3b,  is  intended  for  listing 
equipment  that  the  carrier  believes  does 
not  have  the  capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection 
104(a)  of  GALEA.  As  stated  in  GALEA, 
SEC.  104.  (d)  CARRIER  STATEMENT 
"Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  •   *   *."  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e..  Service  Control 
Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  GALEA  Section 
103. 

•  USTA  is  not  convinced  that  the 
burden  imposed  on  carriers,  especially 
small  companies,  by  completing  the 
template  will  be  manageable  as  is 
implied  in  the  notice  (of  Information 
Collection).  Given  the  lack  of  certain 
key  definitions  and  terms  upon  which 
the  template  is  based  (e.g.,  capacity, 
service),  this  burden  in  fact  could  be 
significant 

Response:  The  concern  about  burden 
is  based  on  lack  of  definitions  such  as 
capacity  and  service.  The  request  for 
capacity  information  has  been  removed 
from  the  Telecommunications  Carrier 
Statement  Template.  With  regard  to 
services.  GALEA,  SEC.  104.  (d) 


CARRIER  STATEMENT  states  in  part 
that,  "Within  180  days  after  the 
publication  by  the  Attorney  General  of 
a  notice  of  capacity  requirements 
pursuant  to  subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  *   *  *".  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e..  Service  Control 
Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  GALEA  Section 
103. 

•  GALEA  reqiiires  carriers  to  be  in 
compliance  with  the  Act's  capabilities 
requirements  by  October  1998. 
However,  carriers  are  given  three  years 
following  the  publication  of  the  Final 
Notice  of  Capacity  in  which  to  comply 
with  the  capacity  requirements.  USTA 
understands  that  TILU  considers  the 
operative  deadline  for  compliance  with 
the  Act  therefore  is  contingent  on 
capacity  requirements  deadline,  not  the 
capabilities  requirements  deadline. 
USTA  seeks  final  clarification  of  this 
issue. 

Response:  The  FBI  has  no  statutory 
authority  to  countermand  the  intentions 
of  the  Congress,  and  it  has  no  authority 
to  waive  the  statutory  compliance  dates 
specified  in  GALEA.  There  is,  however, 
a  provision  and  mechanism  under 
GALEA,  grounded  in  the  principle  of 
reasonableness,  that  offers  relief  to 
telecommunications  carriers  where 
there  is  a  prospect  that  the  capability 
assistance  compliance  deadline  cannot 
be  met  Section  107  of  GALEA  permits 
telecommunications  carriers  to  seek  an 
extension(s)  of  time  from  the  FCC  in 
order  to  achieve  compliance  with  the 
assistance  capability  requirements 
imder  circumstances  where  a  carrier  can 
show  that  compliance  with  those 
requirements  is  not  reasonably 
achievable  through  the  application  of 
available  technology  during  the 
compliance  period  specified  in  Section 
111.  The  Commission  may  grant  such  an 
extension  after  consultation  with  the 
Attorney  General  in  those  cases  where 
such  an  extension  is  reasonably 
warranted.  Since  GALEA  was  enacted,  it 
is  generally  imderstood  that  various 
carriers  and  manufacturers  have  moved 
at  difiierent  paces  in  pursuing  GALEA 
capability  solutions.  Given  this,  there  is 
support  for  the  perspective  that 
GALEA'S  provisions,  which  contain 
mechanisms  for  reasonable  treatment 
and  compliance  date  extensions  in 
special  cases,  should  be  utilized  as 
enacted. 


BellSouth  Telecommunications,  Inc. 

•  BellSouth  is  unable  to  estimate  the 
amount  of  time  required  to  complete  a 
carrier  statement  which  seeks  data 
concerning  the  capacity  of  a  system  or 
service  that  is  not  a  switch  with  a  CLLI 
code. 

Response:  The  "Equipment  Type", 
item  3b,  is  intended  for  listing 
equipment  that  the  carrier  believes  does 
not  have  the  capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection 
104(a)  of  GALEA.  As  stated  in  GALEA, 
SEC.  104,  (d)  CARRIER  STATEMENT 
"Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  a  capacity  to 
accommodate  *  *  *."  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e..  Service  Control 
Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  GALEA  Section 
103. 

Ameritech 

•  Although  the  Notice  states  that 
carriers  should  provide  information 
identifying  "systems  and  services",  the 
FBI  should  acknowledge  that  carriers 
will  be  providing  information  only 
regarding  their  switches.  More 
importantiy  however,  although  the  FBI's 
Electronic  Surveillance  Inter&ce 
Document  lists  different  services  which 
the  FBI  views  as  subject  to  GALEA,  the 
generic  requirements  [industry 
standard]  currenUy  being  finalized, 
focus  exclusively  on  building  'wiretap 
capability'  within  the  switch. 

Response:  The  "Equipment  Type", 
item  3b.  is  intended  for  listing 
equipment  that  the  carrier  believes  does 
not  have  the  capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection    ' 
104(a)  of  GALEA.  As  stated  in  GALEA, 
SBC.  104.  (d)  CARRIER  STATEMENT 
"Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c).  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  *  *  *."  The 


telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
othe?network  (i.e.,  Service  Control 
Point,  Voice  Mail  System)  that  does  not 
have  the  capacity  to  accommodate  the 
call  identifying  information  or  call 
content  as  identified  in  GALEA  Section 
103. 

•  Ameritech  points  out  that  the 
"capacity"  of  the  switch  has  yet  to  be 
defined  by  the  FBI. 

Response:  Law  enforcement  has 
defined  capacity  in  the  Second  Notice  of 
Capacity  by  geographic  area  as  required 
in  GALEA.  "Hie  switch  capacity  is  not 
required  in  the  Telecommunications 
Carrier  Statement.  Therefore,  template 
item  3c  ("capacity")  has  been  removed 
from  the  Telecommunications  Carrier 
Statement  Template. 

SBC  Communications  Inc. 

•  The  estimate  of  time  required  to 
prepare  the  Telecommunications  Carrier 
Statement,  whether  using  template  or 
not.  is  potentially  imderstated.  It  is  in 
the  estimation  of  capacity  that  most  of 
the  work  involved  in  the  preparaticm  of 
a  Telecommimications  Carrier 
Statement  will  oocur.  not  in  the 
preparation  of  the  form  itself.  SBC 
estimates  that  it  spent  a  minimnnri  of  64 
hours  working  on  the  Initial  Capacity 
Notice  developing  data  that  will  be  used 
in  filling  out  the  "Telecommunications 
Carrier  Statement  *  *  *. 

Response:  The  PRA  Carrier  Statement 
estimates  the  hour  burden  for  startup 
time  to  read  the  Telecommunications 
Carrier  Statement  and  determine  data 
sources.  It  was  never  intended  to 
include  time  to  evaluate  the  Final 
Notice  of  Capacity.  The  hour  burden 
estimates  were  developed  through  the 
consultative  process  with  the  ECSP 
Committee.  One  of  the  assimiptions  was 
that  most  of  the  data  could  be  obtained 
from  the  Local  Switch  Demand  and 
Facilities  (LSD&F)  database  or  its 
equivalent.  The  concern  that  most  of  the 
work  will  involve  capacity  estimation 
will  be  eliminated  because  item  3c 
("capacity")  has  been  removed  from  the 
Telecommunications  Carrier  Statement 
Template. 

•  Serving  areas  extend  far  beyond  the 
location  of  the  switch  or  other  fedlity 
and  are  not  kept  by  county  in  the 
ordinary  course  of  business. 

Response:  While  we  agree  that  county 
information  does  not  reside  in  the 
traditional  engineering  and  planning 
database  (e.g..  LSD&F),  this  information 
is  available  in  other  databases  such  as 
E911  and  Wirecenter  Map  Information. 
Also,  software  is  available  that  provides 
information  on  wirecenter  serving  areas. 
One  of  the  RBOGs  stated  on  an  ECSP 
Subcommittee  conference  call  that  they 


were  able  to  extract  county  information 
from  their  E911  database.  The 
mechanized  Telecommunications 
Carrier  Statement  Template  allows  for 
the  import  of  data  from  a  database  and 
provides  instructions  for  dealing  with 
imports  from  multiple  databases. 

•  Concern  was  expressed  about 
capacity  requirements  being  stated 
based  upon  the  conditions  at  the  time  of 
collection  and  thi^  over  time  the 
requirements  would  change.  SBC  stated 
that  ongoing  collection  and  validation  of 
data  to  determine  capacity  would 
exceed  the  time  estimates  in  the  Carrier 
Statement  Notice. 

Response:  The  Seccmd  Notice  of 
Capacity  issues  estimated  actual  and 
maximum  capacity  requirements  in 
actual  numbOTS.  A  change  in  the 
requirements  would  only  occur  on  the 
issuance  of  a  new  Notice  of  Capacity, 
which  would  require  a  response. 

MFS  Communications  Company,  Inc. 

•  MFS  states,  "It  is  not  clear  that  the 
informaticm  sought  will  be 
comprehensive  or  very  useful  to  the  FBI 
in  fulfilling  its  notice  requirements 
under  GALEA  for  three  major  reasons" 
that  are  listed. 

First,  the  FBI's  siuvey  of  existing 
switches  and  telecommunications 
capacity  will  likely  capture  only  a 
minority  of  telecommunications  carriers 
and  will  provide  a  distorted  view  of  the 
industry.  With  the  enactment  of  the 
Telecommunications  Act.  a  number  of 
new  firms — like  MFS— can  be  expected 
to  enter  at  greatly  expand  their 
operations  in  the  telecommunications 
market  over  the  next  four  years. 
Obviously,  those  new  entrants'  capacity 
and  networiu.  particularly  those 
entrants  who  have  not  yet  entered  the 
market  will  not  be  included.  The 
Telecommunications  Act  also  permits 
carriers  to  enter  local  telephone  markets 
as  resellers  of  local  service  capacity 
(e.g.,  AT4T  buys  capacity  from  NYNEX 
and  resolls  it  as  local  service).  The 
impact  of  such  resale  activities  on  an 
ag^egate  estimate  of  capacity  are 
unclear. 

Second,  GALEA  includes  only  public 
telecommunications  networks,  and 
excludes  private  networks.  So  long  as 
the  definition  of  private  networks  is 
unclear,  firms  can  minimize  their 
GALEA  reporting  requirements  and 
obligations  if  they  unilaterally  classify 
facilities  as  "private  network"  facilities. 
Often  there  is  not  a  crisp  distinction 
between  public  and  private 
telecommunications  networks  and 
services,  so  there  is  a  strong  possibility 
that  the  survey  will  include  a  mismatch 
of  services.  There  are  many  firms,  such 
as  shared  tenant  services  (STS) 


providers  that  provide  telephone  service 
to  the  tenants  of  a  building  or  campus 
and  it  is  not  clear  whether  the  capacity 
of  such  offerings  should  be  included. 

Third.  GALEA  excludes  information 
services.  Again,  a  firm's  GALEA 
obligations  can  be  minimized  to  the 
extent  that  it  unilaterally  classifies  its 
activities  as  information  services.  So 
long  as  the  precise  scope  of  information 
and  telecommunications  services  is  not 
defined,  some  firms  will  report  capacity 
that  others  would  not. 

Response:  As  stated  in  GALEA,  SEC 
104.  (d)  CARRIER  STATEMENT 
"Within  180  days  after  the  publication 
by  the  Attorney  Gen«al  ot  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  interceptions,  pen  registers, 
and  trap  and  trace  devices  set  forth  ii^ 
the  notice  under  such  subsection."  The 
Teleanmnimications  Carrier  Statement 
Template  is  not  a  survey  and  is  not 
mandatory.  The  Telecommunications 
Carrier  Statement  Template  %va8 
developed  through  the  consultative 
process  with  industry  representatives  to 
facilitate  submission  of  the  Carrier 
Statement.  The  information  requested 
will  be  used  by  law  enforcement  in 
conjunction  with  law  enforcement 
priorities  and  other  bctors  to  detennine 
the  specific  equipment  facilities,  and 
services  that  require  immediate 
modification. 

In  the  Second  Notice  of  Capacity,  law 
enforcement  provided  a  notice  of 
estimated  capacity  requirements  by 
geographic  area  and  has  selected 
counties  as  the  appropriate  basis  for 
expressing  capacity  requirements  for 
telecommunications  carriers  offering 
local  exchange  service  (i.e..  wireline 
carriers).  Appendix  A  of  the  Second 
Notice  of  Capacity  lists  all  actual  and 
maximum  capacity  requirements  by 
county.  These  requirements  represent 
the  simultaneous  nimiber  of  call-content 
interceptions  and  wireline  interceptions 
of  call-identifying  information  for  each 
county  in  the  United  States  and  its 
territories.  Wireline  carriers  may 
ascertain  the  actual  and  maximum 
capacity  requirements  that  will  afiiect 
them  by  looking  up  in  Appendix  A  the 
county  (or  counties)  for  which  they  offer 
local  exchange  service. 

Law  enforcement's  county  capacity 
requirements  are  based  on  historical 
interception  data  and  represent  its 
interception  needs  anywhere  in  the 
county.  The  county  requirements  apply 
to  all  existing  and  any  future  wireline 
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carriers  ofiisring  local  exchange  service 
in  each  county,  regardless  of  eqmpment 
type  used  or  customer  base. 

GALEA  applies  to  all 
telecommimications  carriers  as  defined 
in  section  102(8).  Notices  will 
eventually  be  issued  covering  all 
teleconununications  carriers.  However, 
the  Second  Notice  of  Capacity  and  its 
associated  Final  Notice  of  Capacity 
should  be  viewed  as  a  first  phase 
application  to  telecommunications 
carriers  offering  services  that  are  of  most 
immediate  concern  to  law 
enforcement — that  is.  those 
telecommimications  carriers  offering 
local  exchange  service  and  certain 
commercial  mobile  radio  services, 
specifically  cellular  service  and 
personal  communications  service  (PCS). 

The  exclusion  fit>m  the  notice  of 
certain  telecommunications  carriers  that 
have  services  deployed  c\UTently  or 
anticipate  deploying  services  in  the  near 
term  does  not  exempt  them  from 
obligations  under  GALEA. 

•  The  hour  burden  depends  on  how 
each  carriOT  interprets  the  meaning  of 
capacity. 

Response:  The  Second  Notice  of 
Capacity  provides  capacity 
requirements  based  on  geographic  area 
and  states  the  estimated  actual  and 
maximum  capacity  numbers  and  not  a 
percentage.  Also,  iton  3c  ("capacity") 
has  been  removed  from  the 
Telecommunications  Carrier  Statement 
Template  and  therefore  should  not 
impact  the  estimated  hour  Inuden  to 
respondents. 

Synactun  Technology,  Inc. 

•  Synacom  states,  "Law  enforcement 
should  provide  some  guidance  as  to 
which  feattues  and  services  should  be 
accessible  and  then  detomine  the 
capacity  required  for  each  feature  and 
service.  This  is  to  prevent  overbuilding 
the  intercept  capacity."  Also.  "The 
information  requesteid  is  largely 
unnecessary,  because  its  resolution  is 
not  adequate  to  accurately  measure 
comphance  with  neither  the  GALEA 
cap8A>ility  requirements  nw  the  capacity 
notice." 

Response:  The  Telecommunications 
Carrier  Statement  Template  was 
developed  through  the  consultative 
process  with  industry  representatives. 
The  information  requested  will  be  used 
by  law  enforcement  in  conjimction  with 
law  enforcement  priorities  and  other 
bctors  to  determine  the  specific 
equipment,  facihties,  and  services  that 
require  inunediate  modification. 

•  Synacom  also  states.  "*  *  •  the 
burden  to  gather  the  reqiiired 
information  is  much  more  difficult  to 
gather  as  it  requires  technical  expertise 


to  evaluate  whether  the  systems  of  the 
telecommunications  service  provider 
collectively  provide  the  required  access 
for  each  of  several  independent  features 
and  services." 

Response:  The  Telecommunications 
Carrier  Statement  Template  was 
simplified  to  its  present  form  through 
the  consultative  process  with  the 
teleconHnunications  industry.  The 
telecommunications  carriers  need  only 
list  systems  and  services  that  do  not 
meet  the  requirements  of  GALEA 
subsection  104(d).  If  any  system  or 
service  does  not  meet  the  requirements 
of  GALEA  subsection  104(d).  it  must  be 
reported. 

•  Synacom  states  that,  "There  should 
be  a  'jiuisdiction'  column  instead  of  the 
'coimty'.  'city*,  and  'state'  coliunns." 
Also,  "the  'MSA.  RSA.  MTA.  or  BTA* 
field  is  largely  irrelevant." 

Response:  m  the  Second  Notice  of 
Capacity,  law  enforcement  provides  a 
notice  of  estimated  capacity 
reqiiirements  by  geographical  area  and 
has  selected  counties  and  market  as  the 
appropriate  basis  for  expressing 
capacity  requirements  for 
teleconununications  carriers  offering 
local  exchange  service.  Appendix  A  of 
the  Second  Notice  of  Capacity  lists  all 
estimated  actual  and  maximum  capacity 
requirements  by  county.  The  selection 
of  county  as  a  means  to  define  law 
enforcemoit  requirements  takes  into 
consideration,  by  its  very  nature,  a 
longstanding  territorial  location  that  is 
unchanged,  well  documented,  is 
understandable  to  both  law  enforcement 
and  industry,  and  takes  into 
consideraticm  a  specific  law 
enforcement  jiuisdiction.  These 
requirements  represent  the 
simuhanecHts  number  of  call-content 
interceptions  and  wireline  interceptions 
of  call-identifying  information  for  each 
county  in  the  United  States  and  its 
territories.  Wireline  carriers  may  ~ 
ascertain  the  estimated  actual  and 
maximum  capacity  requirements  that 
will  affect  them  by  looking  up  in 
Appendix  A  the  county  (or  counties)  or 
Appendices  B.  C.  D  for  which  they  offer 
local  exchange  service. 

Law  enforcement's  county  or  market 
capacity  requirements  are  based  on 
historical  interception  data  and 
represent  its  interception  needs 
anywhere  in  the  county  or  market.  The 
county  or  maiicet  requirements  apply  to 
all  existing  and  any  futiue  wireline 
carriers  offering  local  exchange  service 
in  each  county,  regardless  of  equipment 
type  used  or  customer  base. 

For  wireless  carriers,  individual 
county  boimdaries  were  not  considered 
to  be  feasible  geographic  designations 
for  identifying  capacity  requirements. 


faistead.  law  enforcement  determined 
that  the  wireless  madiet  service  area 
would  be  the  most  appropriate 
geographic  designations.  Although  these 
areas  comprise  sets  of  coimties,  the  use 
of  such  market  service  areas  best  takes 
into  account  the  greatest  inherent 
mobility  of  wireless  subscribers.  What  is 
most  important  is  that  historical 
information  on  wireless  interceptions 
could  only  be  associated  with  market 
service  areas. 

Therefore,  the  county(s)  field  of  the 
Telecommunications  Carrier  Statement 
Template  is  information  required  for 
wireline  systems  and  services  only. 

Dated:  April  30, 1997. 
Kosnt  D.  Bng^v 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-11708  Filed  5-5-97;  8:45  am) 
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LEQAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Meeting  of  tlie 
Board  of  Directors  Operations  and 
Regulations  Committee 

"FEDERAL  REGISTER"  CTTATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  FR  24138 
(May  2, 1997) 

PREVIOUSLY  ANNOUNCED  TNC  AND  DATE  OF 
MEETMG:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  May  9. 1997.  The  meeting 
will  begin  at  10:00  a.m.  and  continue 
until  the  committee  concludes  its 
agenda. 

CHANSES  HTTHE  MEETINO:  The  agenda  has 
been  revised  as  follows: 

«IATTB»TO  BE  OMSIOEflEO: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March 
7. 1997,  committee  meeting. 

3.  Approval  of  minutes  of  the 
committee's  March  7. 1997.  executive 
session. 

Ckwed  Session 

4.  Report  by  legal  counsel  on 
litigation  involving  the  Corporation. 

Open  Session 

5.  Consider  and  act  on  final  revisions 
to  45  GFR  Part  1610,  the  Corporation's 
regulation  governing  the  use  of  non-LSC 
funds. 

6.  Consider  and  act  on  final  revisions 
to  45  CFR  Fart  1639,  the  Corporation's 
regulation  proscribing  involvement  in 
welfare  reform. 

7.  Consider  and  act  on  a  draft 
personnel  rule  to  be  codified  at  45  GFR 
Part  1601. 


8.  Consider  and  act  on  proposed 
procedures  to  govern  employee 
grievances  filed  against  either  the 
Inspector  General  or  the  President. 

9.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  MFORMAIKM: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
33&-8810. 

Dated:  May  2, 1997. 
Victor  M.  Forluno. 

Geneml  Counsel. 

[FR  Doc.  97-11929  Filed  5-2-97;  3:11  pm) 
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LEQAL  SERVICES  CORPORATION 

Sunshine  ActMeeting  of  the 
Corporation's  Board  of  Directors 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  FR  24139 
(May  2. 1997). 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
THE  MEETINQ:  The  Board  of  Directors  of 
the  Li^  Services  Corporation  will  meet 
on  May  10. 1997.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  imtil 
conclusion  of  the  Board's  agenda. 
CHANGES  IN  THE  MEETING:  The  meeting 
agenda  has  been  revised  as  follows: 

MATTERS  TO  BE  CONSIDERED: 

OpenSession 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March 
8. 1997.  Board  meeting. 

3.  Approval  of  minutes  of  the  March 
23, 1997.  Board  meeting. 

4.  Approval  of  minutes  of  the  Board's 
executive  session  of  March  23, 1997. 

5.  Chairman's  and  Members'  Reports. 

6.  President's  Report. 

7.  Inspector  General's  Report. 

8.  Consider  and  act  on  the  report  of 
the  Board's  Finance  Committee. 

9.  Consider  and  act  on  the  report'of 
the  Board's  Operations  and  Regulations 
Committee: 

a.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1610,  the 
Corporation's  regulation  governing 
the  use  of  non-LSC  funds. 

b.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1639,  the 
Corporation's  regulaticm  proscribing 
involvement  in  welfare  reform. 

c.  Consider  and  act  on  a  draft 
personnel  rule  to  be  codified  at  45 
GFR  Part  1601. 

d.  Consider  and  act  on  procedures  to 
govern  employee  grievances  filed 
against  either  the  Inspector  General 
or  the  President. 

10.  Consider  and  act  on  the  report  of  the 
Board's  Provision  for  the  Delivery 
of  Legal  Services  Committee. 


11.  Consider  and  act  on  possibfe 

amendment  to  the  Corporation's 
communications  policy,  as  adopted 
on  March  8. 1997. 

12.  Consider  and  act  on  proposed 

Report  of  the  Board  of  Directors  to 
accompany  the  Inspector  General's 
Semiannual  Report  to  the  Congress 
for  the  period  of  October  1. 1996- 
March  31. 1997. 

Closed  Session 

13.  Briefing  ■  by  the  Inspector  General 

on  the  activities  of  the  GIG, 
including  but  not  limited  to  a  status 
report  on  the  QIC's  special  audits. 

14.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

OpenSession 

15.  Consider  and  act  on  making 

available  to  the  incoming  President 
of  the  Corporation  copies  of 
selected  executive  session 
transcripts,  or  excerpts  thereof,  for 
the  purpose  of  providing  him  with 
backgroimd  on  specific  issues 
relating  to  the  Corporation  and  its 
operations. 

16.  Consider  and  act  on  scheduling  of 

board  and  committee  meetings  for 
the  period  from  Jufy  through 
December  1997. 

17.  Public  comment. 

18.  Ccmsider  and  act  on  other  business. 
CONTACT  PERSON  FOR  MFORMATION: 
Victor  M.  Fortimo,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Dated:  May  2, 1997. 
Victor  M.  Fortuno. 

General  Couna^.  .:  vr  .'f 

[FR  Doc.  97-11930  Piled  5-2-97;  3:12  {Hn) 
■HXMO  CODE  706»-*1-r 


FEDERAL  MME  SAFETY  AND  HEALTH 
REVIEW  00MM6SI0N 

SiMwhlne  Act  Meeting 

TME  AND  DATE:  10:00  a.m..  Thursday, 

May  8, 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  NW..  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 


■  Any  portion  of  th*  doMd  Mssion  cootisting 
lolely  di  cuff  brtefingt  cUm*  not  fall  within  tha 
SmuJiine  Act's  definition  of  the  tenn  "meeting" 
and,  therefore,  the  requiramentt  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  cioeed 
session.  S  U.S.C  5S2(bMa)  (2)  and  (b).  See  also  45 
CFR  §1622.2*  1622.3. 


1.  Secretary  of  Labor  v.  Faith  Coal  Co., 
Docket  No.  SE  91-97,  et  al.  (Issues 
include  whether  the  judge  erred  in 
finding  that  the  op>erator  violated  30 
CFR  75.202(a)  and  75.220  by  permitting 
work  or  travel  under  an  unsupported 
roof  and  by  failing  to  OHuply  with  a 
requirement  of  its  roof  control  plan  to 
set  cribs  prior  to  spUtting  a  pillar,  and 
that  a  separate  violation  of  section 
75.220,  involving  cuts  of  excessive 
length  and  a  crosscut  driven  into  an  area 
of  unsupported  roof,  was  the  result  of 
the  operator's  imwariantable  failure  to 
comply  with  its  roof  plan,  and  whether 
the  judge  erred  in  vacating  a  citation 
alleging  that  the  operator  improperly 
operated  a  scoop  loader  that  contained 
an  inoperative  methane  monitor  and  in 
finding  that  the  operator  did  not  violate 
30  CFR  75.203(b)  by  failing  to  use  sij^t 
lines  to  control  the  direction  of  mining). 
T«C  AND  DATE:  10:00  a.m..  Thursday, 
May  15, 1997. 

PLACE:  Room  6005. 6th  Floor.  1730  K 
Street.  NW..  Washington.  DC 
STATUS:  Closed  [Pursuant  to  5  U.S.C 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIOEREDrit  was 
determined  by  a  unanimous  vote  of  the  ^. 
Commissioners  that  the  CcHnmission 
consider  and  act  up<Hi  the  following  in 
closed  session: 

1.  Cbntractors  Sand  &  Gravel  Supply, 
Inc.  v.  Secretary  of  Labor,  Docket  No. 
EAJ  96-3  (Issues  include  whether  the 
Commission  has  jurisdiction  to  review 
the  decision  of  the  administrative  law 
judge  issued  pursuant  to  the  Equal 
Access  to  Justice  Act  and  whether  the 
position  of  the  Secretary  was 
substantially  justified  in  the  underlying 
proceeding). 

Tie  AND  DATE:  lO.OO  a.m..  Thursday, 
May  29. 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street.  NW.,  Washington,  DC 
STATUS:  Open. 

MATTERS  TO  BE  CONSKERED:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  o.b.o.  Clover  v. 
Consolidation  Coal  Co..  Docket  No. 
LAKE  95-78-D  (Issues  include  whether 
the  judge  erred  in  finding  that  the 
operator  discriminated  against  two  mine 
representatives  when  it  transferred  them 
from  positions  as  scooter  bam 
mechanics  to  underground  mechanics, 
and  whether  he  properly  assessed  the 
penalty  amount  for  the  violation). 
TME  AND  DATE:  11:30  ajn..  Thursday. 
May  29, 1997. 

PLACE:  Room  6005.  6th  Floor.  1730  K 
Street.  NW..  Washington,  DC 
STATUS:  Qosed  [Pursuant  to  5  U.S.C 
552b(c)(10)l. 


•>>ffiao 
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MATTERS  TO  BE  CONStDEREO:  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Secretary  of  Labor  o.b.o.  Glover  v. 
Consolidation  Coal  Co.,  Docket  No. 
LAKE  95-78-0  (See  oral  argument 
listing,  supra,  for  issues). 

Any  person  attending  oral  argimient 
or  an  open  meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Jean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  May  1, 1997. 
jMBlLElkii, 
Chief  Docket  Clerk. 

|FR  Doc.  97-11937  Filed  5-2-97;  3:39  pm) 
MUMQ  ooof  nsB-ei-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMmiSTRATION 

RMords  Schedules;  AwallabHity  and 
Re(|ueat  for  Cominenta 

AGENCY:  National  Archives  and  Records 

Administration,  OfEce  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedides;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administradon  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  Natiimal  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  oriwfbre  June  20, 
1997.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  sand  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  nibmil  comments. 
A00RC8SK:  Address  requests  for  single 
copies  of  schedules  identified  in  this 


notice  to  the  Qvilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  College  Park,  MD 
20740-6001.  Requesters  must  dte  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)  713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  recf»ls  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
covOT  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  recoids  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  pubUc  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  tlaouX  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  fur 
nished  to  each  requester. 

Schedules  Pandiiig 

1.  Department  of  the  Army  (Nl-AU- 
96-1).  Radiation  safety  pro-am  records. 

2.  Department  of  the  Army  (Nl-AU- 
97-8).  Personal  financial  record  folders. 

3.  Department  of  the  Army  (Nl-AU- 
S7-9).  Individual  retiiement  records. 

4.  Department  of  Education  (^1-441- 
97-1).  Control  correspondence 


management  system  and  other 
facilitative  records  maintained  by  the 
Office  of  the  Secretary  (substantive 
program  records  are  designated  for 
permanent  retention). 

5.  Department  of  Energy  (Nl-434-96- 
9).  Routine  administrative  and 
housekeeping  files  relating  to  the 
management  of  Research  and 
Development  Projects,  Project  Working 
Papers,  raw  data  that  has  been 
summarized  in  interim  or  final  reports, 
and  researchers  notes.  Complete  Project 
Case  Files  for  significant  Projects,  as 
weU  as  final  and  interim  reports  for  all 
Research  and  Development  Projects  will 
be  retained  as  permanent  records. 

6.  Department  of  Housing  and  Urban 
Development  (Nl-207-96-9).  Records 
relating  to  the  survey  of  mortgage 
lending  activity  system  database 
(exclusive  of  electronic  and  textual 
output  reports  designated  for 
preservation). 

7.  Departmeot  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-97-01). 
Work  orders  maintained  by  the  Special 
Projects  Section,  Laboratory  Division. 

8.  Department  of  Justice,  Inunigration 
and  Naturalization  Service  (Nl-85-97- 
2).  Reduction  in  retention  period  for 
alien  identffication  cards,  INS  Form  I- 
89,  Camera  Card. 

9.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-7). 
Audiovisual  records  documenting 
routine  activities  and  administrative 
matters. 

10.  Defense  Intelligence  Agency  ( Nl- 
373-96-2).  Records  relating  to  the 
General  Intelligence  Training  System 
(GITS). 

11.  Panama  Canal  Commission  (Nl- 
185-97-12).  Budgetary  records. 

Dated:  April  28, 1997. 

Mklari  |.  Kmtz. 

Assistant  Archivist,  forBecord  Senrices — 
Washington,  DC. 

(FR  Doc  97-11721  Filed  5-5-97;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Notice  of  Peraiits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AOENCV:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the^Antarctic  Conservation  Act  of  1978, 
Public  Uw  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSI^  is  required  to  publish 
notice  of  permits  issued  imder  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURT>CR  INFORMATION  CONTACT: 


Nadene  G.  Kennedy.  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Fotmdation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On  March 

26. 1997  (62  FR  14448),  the  National 

Science  Foundatioh  published  a  notice 

in  the  Federal  Register  of  a  permit 

application  received.  A  permit  was 

issued  on  April  29. 1997  to  the 

following  applicant:  Ron  Koger.  Permit 

«98-001. 

Nadene  G.  Kmuiedy. 

Permit  Office. 

[FR  Doc  97-11753  5-5-97;  8:45  am] 


NATIONAL  SKILL  STANDARDS 
BOARD 

Notice  of  Open  Meeting 

agency:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 

summary:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  Goals  2000:  Educate 
America  Act  of  1994.  Title  V.  Public 
Law  103-227.  The  27-member  National 
Skill  Standards  Board  will  serve  as  a 
catalyst  and  be  responsible  for  the 
development  and  implementation  of  a 
national  system  of  volimtary  skill 
standards  and  certification  through 
voluntary  partnerships  which  have  the 
full  and  b^anced  participaticm  of 
business,  industry,  labor,  education  and 
other  key  groups. 

TME  S  PIJkCE:  The  meeting  will  be  held 
from  8:00  a.m.  to  approximately  4K)0 
p.m.  on  Friday.  May  30. 1997.  in  the 
Ballroom  at  the  Ritz-Carlton  located  at 
2100  Massachusetts  Avenue.  NW. 
Washington.  D.C  20008. 

AQBIOA:  The  agenda  for  the  Board 
Meeting  will  include:  a  strategic  plan 
update,  progress  on  Voluntary 
^itnerdiip  stait-up,  proposed  NSSB 
recognition  programs,  and  a  Web  Site 
presentation. 

PUBUC  participation:  The  meeting,  from 
8:00  a.m.  to  4:00  p.m..  is  open  to  the 
public.  Seating  is  limited  and  vrill  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  fco'  the 
media.  Individuals  with  disabilities 
shoidd  contact  Pat  Warfield  at  (202) 
254-8628,  if  special  accommodations 
are  needed. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Majorie  Haas.  IXrector  of 
fiomnninicitinna.  ^  (202)  254-8«28. 


Signed  at  Washington.  D.C,  this  30th  day 
of  April,  1997. 
EdieWert, 

Executive  Director,  National  Skill  Standards 
Board. 

[FR  Doc  97-11709  Filed  5-5-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[50-388] 

Pennsylvania  Power  and  Light 
Company;  Susquehanna  Steam 
Electric  Station,  Unit  2;  Environmental 
Assessment  ai>d  Finding  of  No 
Significant  lm|>act 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
22,  issued  to  Pennsylvania  Power  and 
Light  Company  (the  licensee),  for 
operation  of  the  Susquehanna  Steam 
Electric  Station,  located  in  Luzerne 
County,  PA. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  Technical  Specifications  fot  the  unit 
to  permit  the  use  of  ATRIUM-10  fiiel  in 
the  reactor.  The  changes  include  core 
flow  dependent  minimum  critical 
power  ratio  (MCPR)  Safety  Limits  in 
Sections  2.1.2  and  3.4.1.1.2,  addition  of 
Siemens  Power  Corp(»ation  (SPC) 
methodology  topical  report  references  in 
Section  6.9.3.2,  changes  in  Section  5.3.1 
to  reflect  new  fuel  design  features, 
changes  in  definitions  in  Section  1  to 
reflect  the  new  fuel  design,  and  changes 
to  the  Bases  to  correspond  to  the  above 
changes  as  appropriate. 

The  propoeed  action  is  in  accordance 
with  the  licensee's  application  for 
amendmmt  dated  December  18, 1996. 
as  supplemented  by  letters  dated 
February  26. 1997.  March  12  and  27. 
April  3. 9. 16. 18.  and  24. 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  enable  the 
licensee  to  complete  its  maintenance 
and  refueling  outage  on  this  unit  and 
b^in  a  new  fuel  cycle  wdxich  will 
include  a  portion  of  the  core  consisting 
of  the  new  ATRIUM-10  nuclear  fiieL 

Enviroiunental  Imparts  of  die  Propoeed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  it  is  acceptable.  The 
safsty  considerations  associated  with 
the  use  of  the  ATRIUM-IO  fiiel  in  the 


Susquehanna  Steam  Electric  Station, 
Unit  2,  have  been  evaluated  by  the  NRC 
staff  and  the  staff  has  concluded  that 
this  change  in  the  reactor  fuel  design 
would  not  adversely  affect  plant  safety. 
The  proposed  change  to  the  fuel  design 
has  no  adverse  effect  on  the  probability 
of  any  accident  previously  analyzed. 
The  increase  in  fuel  enrichment  fit>m 
4.0%  versiis  4.5%  for  an  increased  fuel 
cycle  of  24  months  residts  in  an  increase 
in  the  projected  maximum  bumup  rate 
or  discharge  exposure  from  the  current 
45  to  48  MWd/kgU.  This  increased 
bumup  may  slightiy  change  the  mix  of 
fission  products  that  might  be  released 
in  the  event  of  a  serious  accident,  but 
such  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  Routine  radiological  effluents 
are  not  affected.  As  a  residt,  there  is  no 
increase  in  individual  or  cumulative 
radiation  exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitied.  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradiation."  This 
assessment  was  pubUshed  in  the 
Federal  Register  on  Augtist  11, 1988  (53 
FR  30355),  as  corrected  on  August  24, 
1988  (53  FR  32322),  in  connection  with 
the  Shearon  Harris  Nuclear  Power  Plant. 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  an  increase  in  fuel 
enrichment  of  up  to  5  weight  percent  U- 
235  and  irradiation  limits  of  up  to  60 
Gigawatt  Days  per  Metric  Ton  (GWd/ 
MT)  are  either  unchanged,  or  may  in 
feet  be  reduced  from  those  summarized 
in  Table  S-4  as  set  forth  in  10  CFR 
5 1.52(c).  These  findings  are  applicable 
to  the  propoeed  increase  in  tiM 
allowable  exposure  of  SPC  ATRIUM-10 
fuel  far  Susquehanna,  Unit  2. 
Accordingly,  the  Commission  omdudes 
that  this  propoeed  action  wfould  result 
in  no  significant  radiological 
aiviroomentsl  impact 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  will  in  no  way  affect  environs 
located  outside  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affsct  ncMiradiological  plant  effluents 
and  has  no  other  envirtaunental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  change  in 
the  fuel  exposure  limit  and  the  use  of 
tiie  new  fuel  desifa. 
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AHematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
propoeed  action,  the  staff  con«dared 
deodal.of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  imftacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Ahemative  Use  of  Resources 

llus  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Pinal  Environmental 
Statement  for  the  Susquehanna  Steam 
Electric  Station,  Unit  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  1. 1997,  NRC  staff  consuhed 
with  the  Pennsylvania  State  official,  R. 
Maieis  of  the  Pennsylvania  I>epartment 
of  Envinxunental  Protection,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Fiadiag  of  No  Signifkant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accardingly.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  actioiL 

For  further  details  with  sespect  to  the 
propoeed  action,  see  the  licenaae's  letter 
dated  December  18,  1996.  as 
supplemented  by  lattets  dated  February 
26, 1997.  March  12  and  27.  April  3.  9, 
16. 18,  and  24, 1997.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street. 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library.  Reference 
Department.  71  South  Franklin  Street. 
Wilkes-Barre.  Pminsylvania  18701. 

Dated  st  Rockville.  Maryland,  this  2nd  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commiwion. 

John  F.  Stolz. 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projiects—UU.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc  97-11863  Filed  5-5-97;  8:45  ami 
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NUCLEAR  REQULATORY 
COMMSSION 

Advisory  Commitlee  on  Nuclear 
Wasia:  Notka  of  Meettng 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  92nd 
meeting  on  May  20-22, 1997,  in  Room 
T-2B3.  at  US45  Rockville  Pike. 
Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
pubhc  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 
Tuesday.  May  20,  1997— 8:30  a.in.  until 

6  pjn. 
Wednesday,  S4ay21, 1997—8:30  ajn. 

until  6  p.m. 
Thursday,  May  22, 1997—8:30  ajn. 
until  4  p.m. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Planning  for  and  Meeting  with  the 
Nuclear  Regulatory  Commission — ^The 
Committee  will  prepare  for  and  meet 
with  the  Commission  to  discuss  items  of 
mutual  interest.  Topics  will  include  the 
ACNW  priority  list  and  past  Committee 
reports  on  the  reference  biosphere  and 
critical  group,  flow  and  transport 
models  for  Yucca  Mountain,  coupled  « 
processes  in  NKC's  high-level  waste 
prelicensing  program,  igneous  activity 
at  Yucca  Mountain,  and  risk  informed, 
performance  based  regulations.  The 
Committee  is  currently  scheduled  to 
meet  with  the  Conunission  on  May  20, 
1997  at  2:00  p.m. 

B.  Generic  Methodology  for 
Decommissioning  Performance 
Assessment  (PA}— The  Committee  will 
review  the  use  of  PA  in  the 
decommissioning  of  various  faciUties. 

C  Meeting  with  NRC's  Director, 
Division  of  Waste  Management,  MSS — 
The  Committee  will  hold  a  current 
events  discussion  with  the  Director  of 
NMSS.  Topics  might  include  the  status 
of  work  at  the  Yucca  Mountain  site,  and 
hi^-level  waste  standards  and 
regulations. 

D.  Meeting  with  Representatives  of  the 
DOE  and  NRC— The  Committee  will 
meet  with  representatives  of  the 
Department  of  Energy  and  the  NRC  staff 
to  discuss  DCffi's  Performance  Integrated 
Safety  Assessment  (PISA),  experience 
with  the  use  of  expert  elidtation  in  the 
high-level  waste  repository  program, 
and  comments  on  the  defense-in-depth 
philosophy. 

E.  Spent  Fuel  Dry  Storage  Facilities — 
The  Committee  will  review  a  draft 
version  of  the  NRC  stafTs  Standard 
Review  Plan  for  a  spent  fiiel  dry  storage 
facility. 

F.  Central  Interim  Storage  Facility — 
The  Committee  will  review  DOE's  non- 


site-specific  Topical  Safety  Analysis 
Report  (TSAR)  tor  a  Central  Interim 
Storage  FaciU^  (CISF). 

G.  Federal  Guidance  Report  13 — ^The 
Committee  will  review  the  Proposed 
Federal  Guidance  Report  13,  Health 
Risk  for  Environmental  Exposure  to 
Radionuclides  (tentative). 

H.  IVoste  Classification  at  Hanford, 
Washington,  and  Savarmah  River.  South 
Carolina — ^The  Committee  wiU  discuss 
the  waste  classification  methodology 
used  by  the  DOE  for  wastes  resulting 
from  HLVf  treatment  and  from  bulk 
HLW  removal  and  cleaning  of  tanks 
(tentative). 

/.  Preparation  of  ACNW' Reports— The 
Committee  will  discuss  potential 
reports,  including  igneous  activity 
related  to  the  prop<Med  Yucca  Moimtain 
Repository,  and  other  topics  discussed 
during  the  meeting  as  the  need  arises. 

J.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  p.nd  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

K.  Miscellaneous — ^The  Conunittee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  ctmduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the-Federal  Register  on 
October  8, 1996  (61  FR  52814).  In 
accordance  with  these  procediues.  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief.  Nuclear  Waste  Branch.  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  moII  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief.  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 


should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  informaticm  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  Us  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major.  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366).  between  8 
a.m.  and  5  p.m.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorid  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  April  30. 1997. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Office. 
[FR  Doc.  97-11717  Filed  5-5-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMSSION 

[Dodnt  No*.  50-248, 50-336, 5(M23] 

Morlhaaat  Utimiaa;  MiHatona  Nuclear 
PcMver  Stattofh  Units  1. 2.  and  3; 
taauanoe  of  DIractor'a  Dedakm  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  October  28. 1994.  as 
supplemented  January  15.  February  8 
and  20,  and  October  14, 1995.  submitted 
by  Mr.  Anthony  J.  Ross.  The  Petition 
pertains  to  Millstone  Nuclear  Power 
Station.  Units  1.  2.  and  3. 

In  the  Petition,  the  Petitioner,  raised 
concerns  regarding  violations  at  the 
Millstone  Station  involving  procedure 
compliance,  woric  control,  and  tagging 
control  and  requested  that  "accelerated" 
enforcement  acticm  be  taken  against 
Northeast  Utilities  for  these  violations. 
As  grounds  for  this  request,  the 
Petitioner  asserted  violations  in  these 
areas  had  increased  significantly,  that 
many  of  these  violations  had  never  been 
assigned  a  severity  level  by  the  NRC. 
and  that  when  these  violations  are 
considered  collectively,  escalated 
enforcement  action  is  warranted 
because  of  the  repetitive  nature  of  the 
violations. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  granted  the 
Petition,  in  part.  In  other  respects,  the 
Petition  is  denied.  The  reasons  for  this 
determination  are  explained  in  the 
"Director's  Decision  Ptirsuant  to  10  CFR 
2.206"  (DD-97-11).  the  complete  text  of 


^lich  follows  this  notice  and  is 
available  for  public  inspecticm  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  and  at  the  local 
public  dociunent  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Commimity-Technical  College,  New 
London  Turnpike,  Norwich, 
Connecticut,  as  well  as  at  the  temporary 
local  pubUc  dociunent  room  located  at 
the  Waterford  Library.  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road.  Waterford, 
Connecticut 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regtilations.  As  provided 
for  by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commissicm  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  CoIUim, 
Director,  Office  ofNudeat  Reactor 
Regulation. 

Director's  Dedsion  Pnrsuaiit  to  10  CFR 
2.206 

I.  Introduction 

On  October  28, 1994,  Mr.  Anthony  J. 
Ross  (Petitioner)  filed  a  Petition  with 
the  Executive  Director  for  Operations 
pursuant  to  Sectiotr  2.206  of  Tide  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206).  By  letter  dated  December  IS, 
1994.  the  NRC  informed  the  Petitioner 
that  he  had  not  provided  a  sufficient 
factual  basis  to  warrant  action  under  10 
CFR  2.206.  The  NRC  stated  that  if  the 
Petitioner  wished  the  staff  to  take  action 
under  10  CFR  2.206,  he  needed  to 
provide  more  information  describing  the 
specific  technical  violations  that  he 
alleged  the  NRC  had  not  adequately 
addressed.  By  letters  dated  Jantiary  15. 
February  8.  and  February  20. 1995,  the 
Petitioner  supplemented  his  Petition  by 
submitting  lists  of  alleged  violations.  In 
the  Petition,  the  Petitioner  requested 
that  "accelerated  enforcement  action" 
be  taken  against  Northeast  Utilities  (NU) 
for  violations  at  Millstone  ^  involving 
procedure  compliance,  work  contitri, 
and  tagging  control.  As  a  basis  for  his 
request,  the  Petitioner  asserted  that 
since  August  1993,  violations  in  these 
areas  had  increased  significantly,  that 
many  of  these  violations  had  never  been 


assigned  a  sevoity  level  by  the  NRC. 
and  that  when  all  of  the  violations  are 
considered  collectively,  escalated 
enforcement  action  is  warranted 
because  of  the  repetitive  nature  of  the 
violations. 

On  February  23, 1995,  the  NRC 
informed  the  Petitioner  that  the  Petiticm 
had  been  referred  to  the  Office  of 
Nuclear  Reactor  Regulation,  and  that 
action  would  be  taken  within  a 
reasonable  time  regarding  the  specific 
concerns  raised  in  the  Petition. 

NU  responded  to  the  NRC  on  May  12. 
1995,  regarding  tin  issues  raised  in  the 
Petition;  the  Petitioner  submitted  a 
response  on  July  11. 1995,  regarding 
issues  raised  in  the  NU  submittal. 

On  October  14, 1995,  the  Petitioner 
submitted  a  Petition  requesting  that  the 
NRC  take  inunediate  enforcement  acticm 
consisting  of  immediate  suspension  of 
the  licenses  to  operate  the  three  units  at 
the  Millstone  Station,  and  immediate 
imposition  of  the  maximtun  daily  civil 
penalty  allowed  because  of  the 
nimierous  continuing  and  repetitive 
violations  committed  by  the  licensee 
since  early  1989.  The  NRC  informed  the 
Petitioner  by  letter  dated  November  24, 
1995,  that  because  his  October  14, 1995. 
Petition  did  not  ccmtain  any  new 
information  but  mwely  raised  again  the 
same  issues  as  in  his  previous  Petition, 
his  October  14, 1995,  Petition  would  be 
considered  as  an  additional  supplement 
to  his  January  15, 1995,  Petition.' 

n.  Discussion 

The  Petitioner  requested  that 
"accelerated  enforcement  action"  be 
taken  against  NU  for  violations  at 
Millstone  involving  procediu« 
compliance,  work  control,  and  tagging 
contivL  As  a  basis  for  his  request,  the 
Petitfoner  alleged  that  since  August 
1993.  violations  in  these  areas  had 
increased  significantly,  that  many  of 
these  violations  had  never  been 
assigned  a  severity  level,  and  that  when 
these  violations  are  considered 
collectively  with  violations  that  had 
been  assigned  a  severity  level,  escalated 
enforcement  action  is  warranted 
becatise  of  the  repetitive  naturaof  the 
violations.  In  his  October  14, 1995. 
supplement  to  the  Petition,  the 
Petitioner  requested  that  the  NRC 


>  NofthaMt  Nuclear  Energy  Company  (NNECX)/ 
licensee),  an  electric-power  operating  subsidiary  of 
NU,  holds  licenses  for  the  operation  of  Millstone 
Nuclear  Power  Station.  Units  1,  2.  and  3. 


'The  Petitioner  also  asaerted  in  his  Octobw  14, 
1995,  Petition  that,  since  many  of  the  violations  had 
been  substantiated  by  the  NRC  inspectors  and/or 
the  licensee,  but  have  not  been  identified  as 
violations  by  the  NRC,  the  Office  of  the  Inspector 
General  (OIG)  should  conducts  full  investigation  of 
the  NRC's  neglect.  In  iu  November  24, 199S,  letter, 
the  NRC  infonned  the  Petitioner  that  this  assertion 
would  be  referred  to  the  OIG.  In  addition,  in  this 
letter,  the  Petitioner's  request  for  inunediate  action 
was  denied.  The  Petitioner's  assertion  of  neglect  by 
the  NRC  was  referred  to  the  OIG. 
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suspend  the  licensee's  licenses  to 
operate  all  three  Millstone  units,  and 
impose  a  daily  dvil  penalty  until  the 
licensee  can  assure  the  public  and  NRC 
that  there  will  be  no  more  violations  in 
certain  areas. 

In  the  Petition  and  its  supplements, 
the  Petitioner  provided  niunerous 
examples  of  what  he  believed  were 
violations  in  the  areas  of  procedure 
compliance,  work  control,  and  tagging 
control.  The  NRC  had  been  aware  of  the 
examples  described  by  the  Petitioner. 
These  examples  were  taken  from  NRC 
inspection  reports  dating  back  to  1989 
and  from  other  NRC  documents.  The 
NRC  considered  whether  enforcement 
action  should  be  taken  for  these 
violations  in  accordance  with  the 
guidance  provided  in  the  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions" 
(Enforcnnent  Policy)  in  effect  at  the 
time  that  the  violations  occurred.'  As 
provided  in  the  Enforcement  Policy,  the 
basic  enforcement  sanctions  available  to 
the  NRC  include  Notices  of  Violation 
(NOVs),  civil  penalties,  and  orders  of 
various  types,  including  Suspension 
Orders.  As  further  provided  in  the 
Enforcement  Policy,  for  those  cases  in 
which  a  strong  message  is  warranted  for 
a  significant  violation  that  continues  for 
more  than  one  day,  the  NRC  may 
exercise  discretion  and  assess  a  separate 
violation  and  attendant  dvil  penalty  for 
each  day  that  the  violation  continues. 

In  accordance  with  that  guidance, 
some  of  the  examples  dted  by  the 
Petitioner  were  violations  for  which  the 
NRC  issued  a  NOV,  but  for  the  majority 
of  the  examples,  no  NOV  was  issued.  In 
some  instances  in  which  no  NOV  was 
issued,  the  example  was  considered  to 
be  of  only  minor  safety  significance 
because  it  was  not  a  violation  that  could 
reasonably  be  expected  to  have  been 
prevented  by  the  Ucensee's  corrective 
actions  for  a  previoxis  violation,  it  was 
or  will  be.  corrected  within  a  reasonable 
time,  and  it  was  not  willful,  and 
therefore,  was  not  cited  in  accordance 
with  the  above  mentioned  Enforcem«it 
PoUcy.  With  regard  to  other  instances. 
the  examples  cited  by  the  Petitioner  did 
not  constitute  violations  of  NRC 
regulatory  requirements,  but  instead 
were  deviations  from  established 
procedures  in  non-safety-related  areas, 
or  simply  constituted  certain  equipment 
problems  or  weaknesses  in  certain  areas, 
which  required  further  clarification  or 
the  attention  of  Ucensee  management. 


Nonetheless,  the  NRC  shares  the 
Petitioner's  concern  about  the  number 
and  duration  of  these  examples  of 
failures  in  the  areas  of  procedural 
compliance,  work  control,  and  tagging 
control.  If  the  NRC  were  to  reassess  the 
examples  provided  by  the  Petitioner,  it 
is  possible  that  many  could  be  classified 
as  repetitive  violations  under  the 
Enforcement  PoUcy.*  However,  the  NRC 
has  determined  that  these  examples  are 
indicative  of  a  more  significant  problem; 
specifically,  a  programmatic  breakdown 
in  management  at  the  Millstone  facility. 

The  NRC  has  been  aware  of 
weaknesses  in  the  licensees  operations 
at  Millstone,  and  has  taken  significant 
regulatory  action  as  a  result. 
Specifically,  programmatic  concerns  in 
the  areas  of  procedural  compliance, 
work  control,  and  tagging  control,  were 
among  the  programmatic  weaknesses 
common  to  all  three  Millstone  units, 
which  were  identified  in  the  most 
recent  systematic  assessment  of  licensee 
performance  (SALP)  report  of  August 
26. 1994.  These  weaknesses  induded 
continuing  problems  with  procedure 
quality  and  implementation,  the 
informality  in  several  maintenance  and 
engineering  programs  that  contributed 
to  instances  of  poor  performance,  and 
the  failure  to  take  proper  corrective 
action  at  the  site.  Based  on  these 
identified  weaknesses,  the  NRC 
continued  its  increased  inspection  and 
oversight  activities  at  the  facility. 

On  November  4,  1995,  the  licensee 
shut  down  Millstone  Unit  1  for  a 
scheduled  refueling  outage.  Ehuing  an 
NRC  inspection  of  licensed  activities  at 
Millstone  Unit  1  in  the  fall  of  1995.  the 
NRC  identified  refueling  practices  and 
operations  regarding  the  spent  fuel  pool 
coaling  systems  that  were  inconsistent 
with  the  updated  Final  Safety  Analysis 
Report  (UFSAR).  The  NRC  sent  a  letter 
to  the  licensee  on  E)ecember  13. 1995. 
requiring  that,  before  the  restart  of 
Millstone  Unit  1,  it  inform  the  NRC. 
pursuant  to  Section  182a  of  the  Atomic 
Energy  Ad  of  1954.  as  amended,  and  10 
CFR  50.54(f).  of  the  actions  taken  to 
ensure  that  in  the  future  it  would 
operate  that  fadUty  according  to  the 
terms  and  conditions  of  the  plant's 
operating  Ucense.  the  Commission's 

Tlations.  and  the  plant's  UFSAR. 
January  1996.  the  NRC  designated 
the  units  at  Millstone  as  Category  2 
plants.  Plants  in  this  category  have 
weaknesses  that  warrant  increased  NRC 


'The  Enfarcamant  Policy  in  afbct  at  tha  tima  that 
tha  violations  occurred  was  lat  brlh  at  10  CFR  Put 
2,  Appendix  C  The  Commission's  present 
Enforcaaoant  Policy  is  dascribad  in  NUREC-1600. 


*  Section  IV.B  of  the  Enforcement  Policy  deRoes 
a  repetitive  violation  as  a  violation  that  reasonably 
could  have  been  prevented  by  a  licensee's 
corrective  action  (or  ■  previous  violation  normally 
occurring  (1)  within  tha  past  2  years  of  the 
inspection  at  issue,  or  (2)  during  the  period  %vithin 
the  last  two  inspections,  whichever  is  longer. 


attention  imtil  the  licensee 
demonstrates  a  period  of  improved 
performance.  In  February  and  March 
1996,  the  licensee  shut  down  Millstone 
Units  2  and  3.  respectively,  dye  to 
design  issues.  In  response  to:  (1)  A 
licensee  root-cause  analysis  of 
inaccurades  in  the  Millstone  Unit  1 
UFSAR  that  identified  the  potmtial  for 
similar  configuration-management 
conditions  at  Millstone  Units  2  and  3; 
and  (2)  design  configuration  issues 
identified  at  these  units,  the  NRC  issued 
lettera  to  the  licensee,  pursuant  to  10 
CFR  50.54(f).  on  March  7  and  April  4. 
1996.  These  letters  required  that  the 
licensee  inform  the  NRC  of  the 
corrective  actions  taken  regarding 
design  configuration  issues  at  Millstone 
Units  2  and  3  before  the  restart  of  each 
unit.* 

In  June  1996.  the  NRC  designated  the 
units  at  Millstone  as  Category  3  plants 
due  to  additional  inspection  findings 
regarding  design  bases  and  design 
control,  some  of  which  were  similar  to 
the  examples  the  Petitioner  raised. 
Plants  in  this  category  have  significant 
weaknesses  that  warrant  maintaining 
them  in  a  shutdown  condition  until  the 
licensee  can  demonstrate  to  the  NRC 
that  it  has  both  established  and  >■ 

implemented  adequate  programs  to 
ensure  substantial  improvement.  Plants 
in  this  category  require  Commission 
authorization  to  resimie  operations. 

On  August  14. 1996,  the  NRC  issued 
a  Confirmatory  Order  directing  the 
Ucensee  to  contrad  with  a  third  party  to 
implement  an  Independent  Corrective 
Action  Verification  Program  (ICAVP)  to 
verify  the  adequacy  of  its  efforts  to 
establish  adequate  design  bases  and 
design  controls.  The  ICAVP  is  intended 
to  provide  additional  assurance,  before 
each  of  the  three  Millstone  units  restart, 
that  the  licensee  has  identified  and 
corrected  existing  problems  in  the 
design  and  configiuation  control 
processes. 

The  guidelines  for  approving  the 
restart  of  a  nuclear  power  plant  after  a 
shutdown  resulting  from  a  significant 
event,  a  complex  hardware  issue,  or  a 
serious  management  deficiency  are 
found  in  NRC  Inspedion  Manual 
Chapter  (MC)  0350.  "Staff  Guidelines 
for  Restart  Approval."  MC  0350  states 
that  the  sXaS  should  develop  a  plant- 
spedfic  restart  action  plan  for  NRC 
oversight  of  each  plant  startup.  The 
restart  action  plan  is  to  indude  those 
issues  listed  in  MC  0350  that  the  NRC 
restart  panel  has  deemed  applicable  to 
the  reasons  for  the  shutdown.  In  the 


)  By  letter  dated  April  16. 1997,  the  NRC  clarified 
the  information  it  needed  pursuant  to  10  CFR 
50.S4(f). 


case  of  Millstone,  the  restart  action  plan 
will  include  those  issues  which  the 
Petitioner  has  raised;  specifically, 
procedure  compliance,  work  control, 
and  tagging  control  Therefore,  the  NRC 
staff  will  thoroughly  review  these  areas 
prior  to  the  restart  of  each  unit. 

Following  a  determination  that  the 
relevant  issues  have  been  idmtified  and 
correded  by  the  licensee,  the  NRC  staff 
will  make  its  recommendation  for 
restart  approval  to  the  Commission 
regarding  restart  for  each  Millstone  unit. 
Upon  receipt  of  the  staff's 
recommendation,  the  Commission  will 
meet  to  assess  the  recommendation  and 
vote  on  whether  to  approve  the  restart 
oftheimit. 

In  addition,  during  eight  NRC 
inspedions  conduded  between  Odober 
1995  and  August  1996,  more  than  60 
apparent  violations  of  NRC 
requirements  were  identified  at 
Millstone,  some  of  which  were  similar 
to  the  examples  the  Petitioner  raised. 
These  apparent  violations  were 
discussed  with  the  licensee  at  a  public 
pre-dedsional  enfcNTcement  conference 
held  at  the  Millstone  site  on  December 
5. 1996.  During  the  meeting,  the 
licensee  stated  that  management  failed 
to  provide  dear  direction  and  oversight, 
performance  standards  were  low. 
manag«nent  expectations  were  weak, 
and  station  priorities  were 
inappropriate.  Following  its  evaluation 
of  the  information  presented  at  the 
enforcement  conference,  the  NRC  will 
determine  whether  further  enforconent 
action  is  warranted  for  these  apparent 
violations. 

In  simi,  the  issues  raised  by  the 
Petitioner  are  indicative  of  a  mora 
fundamental  problem  of  inadequate 
management  oversight  at  the  Millstone 
facihty.  The  NRC  has  been  aware  of  this 
programmatic  problem  and  weaknesses 
in  numerous  areas  of  the  licensee's 
program,  induding  the  areas  of 
procedural  compliance,  work  control, 
and  tagging  control,  and  has  taken 
extensive  regulatory  action.  In 
particular,  as  a  result  of  action  taken  by 
the  NRC.  all  three  units  at  Millstone  will 
remain  shut  down  until  the  Commission 
approves  restart  of  operations.  Prior  to 
such  approval,  the  licensee  is  required 
to  submit  a  response  to  the  NRC's  10 
CFR  50.54(f)  letter  dated  April  16. 1997. 
identifying  what  actions  the  licensee 
has  taken  to  ensure  that  in  the  future  it 
would  operate  that  facihty  according  to 
the  terms  and  conditions  of  the  plant's 
operating  license,  the  Commission's 
regulations,  and  the  plant's  UFSAR. 
This  response  will  encompass  the  areas  , 
identified  by  the  Petitioner  and  will  be 
thoroughly  reviewed  by  the  NRC  In 
addition,  the  NRC  is  currently  reviewing 


the  apparent  violations  w^dk  haws  been 
identified  as  a  result  of  inspections 
conduded  at  the  fodlity  between 
Odober  1995  and  August  1996,  and, 
following  its  review,  will  take  suck 
enforcement  action  as  it  deems  is 
warranted. 

These  actions  go  beyond  those 
requested  by  the  Petitioner.  Therefore, 
to  the  extent  that  the  Petitioner  has 
requested  that  the  NRC  take  action 
against  the  licensee  for  violations  at 
Millstone  involving  procedural 
compUance,  work  control,  and  tagging 
control,  the  Petition  has  been  granted. 
Given  the  action  already  taken  by  the 
NRC.  the  NRC  has  determined  that  the 
additional  enfcMcement  action  requested 
by  the  Petitioner  is  not  warranted  at  this 
time. 

m.  Conclasion 

The  staff  has  completed  its  review  of 
the  information  submitted  by  the 
Petitioner  in  his  Petition  and  its 
supplements.  The  staff  has  conduded 
that  the  actions  taken  by  the  NRC 
against  NU  are  appropriate  and 
encompass  the  P^tioner's  examples  of 
violations  in  the  areas  of  procedure 
compliance,  work  control,  and  tagging 
control.  To  this  extent,  the  Petitioner's 
requests  for  enforcement  action  against 
NU  is  granted,  in  part.  In  other  respects, 
the  Petition  is  denied.  As  provided  for 
in  10  CFR  2.206(c),  a  copy  of  this 
Dedsion  will  be  filed  with  the  Secretary 
of  the  Commission  for  the  Commission's 
review.  This  Dedsion  will  constitute  the 
final  action  of  the  Commission  25  days 
after  issuance  imless  the  Commission, 
on  its  own  motion,  institutes  review  of 
the  Dedsion  in  that  time. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1997. 

For  the  Nudear  Regulatory  Commission. 
Samuel  J.  Collins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  97-11724  Filed  5-5-«7;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fWMM  Na  10-22646;  812-1060^ 

Core  Trust  (Delaware),  et  al.;  Notice  of 
Application 

April  30. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Ad  of  1940  (the  'Ad  "). 


APPLICANTS:  CoreTnist(Delawaie).    - 

("Core  Trust").  Norwest  Advantage 
Funds  (the  "Trust"),  and  Norwest  Bank 
Minnesota.  N.A.  ("Norwest"). 
RELEVANT  1M0  ACT  SECnONS:  Exemption 
requested  under  section  17(b)  of  this  Ad 
granting  an  exemption  from  section 
17(a). 

SUMMARY  or  APPLICATION:  Applicants 
seek  an  order  under  section  17(b) 
granting  an  exemption  from  section  17 
(a)  of  the  Ad  to  permit:  (a)  A  series  of 
Core  Trust  to  acquire  all  of  the  assets 
and  assume  all  of  the  liabihties  of 
another  series  of  Core  Trust,  and  (b)  a 
series  of  the  Trust  to  transfer  all  of  its 
assets  to  a  series  of  Core  Trust  in 
exchange  for  an  intwest  in  that  series  of 
Core  Trust. 

FUNG  DATE:  The  application  was  filed 
on  Mardi  26. 1997. 

HEARMOOR  N0TIFICATK3N  OF  HEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SBC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  pwsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  27. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
fo¥  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Stiteet,  NW.,  Washington,  DC  20549. 
Applicants:  Core  Trust  (Delaware)  and 
Norwest  Advantage  Funds.  Two 
Portland  Square,  Portland,  Maine  04101, 
and  Norwest  Bank  Minnesota,  N.A., 
Norwest  CentM,  Sixth  and  Marquette, 
Minneapolis,  Minnesota  55479-1026. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh.  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Compai^ 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  Core  Trust,  organized  as  a  Delaware 
business  trust,  is  registered  under  the 
Ad  as  an  open-end  management 
investment  company.  Core  Trust  does 
not  offisr  the  securities  of  its  various 
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series  to  the  public;  its  securities  are 
offered  only  in  private  placement 
transactions  to  institutional  investors. 
Five  series  of  Core  Trust,  including 
International  Portfolio  (the  "Target 
Portfolio"),  operate  as  master  funds 
pursuant  to  master-feeder  arrangements 
under  section  12(d)(1)(E)  of  the  Act. 
Three  other  series  of  Core  Trust, 
including  International  Portfolio  II  (the 
"Acqitiror  Portfolio")  and  Index 
Portfolio,  are  portfolios  in  which  two  or 
mrae  investment  companies  invest  in  a 
fimd-of-funds  structiue  established 
pursuant  to  an  exemptive  order  issued 
by  the  SEC.'  Schroder  Capital 
Management  International  Inc. 
("Schroder")  serves  as  investment 
adviser  to  both  Target  Portfolio  and 
Acquiror  Portfolio.  Norwest,  a 
subsidiary  of  Norwest  Corporation, 
serves  as  investment  adviser  to  Index 
Portfolio.  Target  Portfolio  and  Acquiror 
Portfolio  have  the  same  investment 
objectives  and  policies. 

2.  The  Trust,  organized  as  a  Delaware 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust  offers 
securities  to  the  public  in  various  series, 
including  Conservative  Balanced  Fund, 
Moderate  Balanced  Fund.  Qrowth 
Balanced  Fund.  Diversified  Equity  Fund 
and  Growth  Equity  Fund  (the  "Blended 
Fimds"),  Index  Fund,  and  International 
fund.  In  accordance  with  the  1996 
Order,  each  Blended  Fimd  operates  in  a 
fimd-of-funds.  structure  and  invests  that 
poitiaQ  of  its  assets  that  are  allocated  to 
an  international  style  in  Acquiror 
Portfolio  and  invests  that  portim  of  its 
assets  that  are  allocated  to  an  index 
style  in  Index  Portfolio.  The  Blended 
hinds  are  the  only  interestholders  of 
Acquiror  Portfolio  and  Index  Portfolio. 

3.  International  Fund  operates  in  a 
master-fseder  structure  and  invests  all 
its  investable  assets  in  Target  PortfbUo. 
Other,  than  a  nominal  iaterest  held  by 
Forum  Financial  Services,  Inc.,  the 
administrstor  and  placement  agent  of 
Core  Trust  and  managfrr  and  distributor 
of  the  Trust,  all  of  the  outstanding 
interests  in  Target  Portfolio  are  owned 
by  Intematianal  Fimd. 

4.  Norvrest  serves  as  investment 
adviser  to  each  series  of  the  Trust. 
Schroder  serves  as  subsdviaer  to  each 
Blended  Fimd  with  respect  to  that 
portion  of  a  Blended  Fund's  assets,  if 
any,  that  are  allocated  to  an 
international  style  but  are  not  invested 


>  See  Nonrett  Bank  Mimtetota,  N^.,  et  aJ.. 
InvMtment  Company  Act  Release  Nos.  20640  (Oct. 
19. 1994)  (notice)  and  20697  (Nov.  10.  1994)  (order) 
("Original  Order"),  tupersadad  by  Norwest  Bank 
Uinneaota,  N^..  et  at.,  Inveatment  Company  Act 
Release  ^4o*.  22056  (July  9. 1996)  (notice)  and 
22120  (Aug.  6,  1996)  (order)  (the  "1996  Order"). 


in  Acquiror  Portfolio.  Schroder  also 
serves  as  subadviser  to  International 
Fund.  Norwest  and  Schroder  will 
provide  their  services  to  International 
Fund  only  in  the  event  that  the  Fund's 
assets  are  withdrawn  from  Target 
Portfolio  and  invested  directly  in 
portfolio  securities. 

5.  Norwest  holds  approximately  23 
percent  of  the  outstanding  shares  of 
Growth  Equity  Fund  on  behalf  of  the 
Norwest  Corporation  Savings 
Investment  Plan,  a  defined  contribution 
plan  (the  "Norwest  Defined 
Contribution  Plan"),  which  represents 
an  indirect  interest  in  approximately  11 
percent  of  the  outstandhig  voting 
securities  of  Acquiror  Portfolio  and 
more  than  10  percent  of  the  outstanding 
voting  securities  of  Index  Portfolio. 
Norwest  votes  those  shares  of  Growth 
Equity  Fund  held  on  behalf  of  the 
Nonvest  Defined  Contribution  Flan  in 
proportion  to  the  votes  cast  by  other 
shareholders  of  the  Growth  Equity 
Fund. 

6.  Norwest  owns  approximately  68 
percent  of  the  total  outstanding  shares 
of  the  International  Fund  and  mc»e  than 
25  percent  of  the  total  outstanding 
shares  of  Index  Fund  on  behalf  of  the 
Norwest  Corporation  Pension  Plan,  the 
Retirement  Income  Plan  of  the  United 
Banks  of  Colorado,  Inc.  and  the  First 
Minnesota  Employer's  Pension  Plan 
(collectively,  the  "Norwest  Pmsion 
Plans").  The  Norwest  PensicMi  Plans  are 
defined  benefit  plans  sponsored  by 
Norwest  Norwest  also  holds  more  than 
10  percent  of  the  outstanding  voting 
securities  of  Index  Fund  on  behalf  of  the 
Norwest  Defined  Contribution  Plan. 
Norwest  votes  those  shares  of  Index 
Fund  held  on  behalf  of  the  Norwest 
Defined  Contribution  Plan  in  proportion 
to  the  votes  cast  by  other  sharriiolders 
of  the  Index  Fund. 

7.  As  a  result  of  its  interests  in  Growth 
Equity  Fund  and  International  Fund, 
Norwest  indirectly  holds  with  power  to 
vote  more  than  5  percent  of  the 
outstanding  voting  securities  of 
Acquiror  Pwtfolio  in  a  fiduciary  or 
representative  capacity  and  owns  more 
than  25  percent  of  the  outstanding 
voting  securities  of  Target  Portfolio.  In 
addition,  Norwest  indirectly  holds  with 
power  to  vote  mora  than  5  percent  of  the 
outstanding  voting  securities  of  Index 
Portfolio  and  owns  more  than  25 
percent  of  the  outstanding  voting 
securities  of  Index  Fund. 

8.  On  March  13, 1997,  the  Board  of 
Trustees  of  Core  Trust  ("Core  Board") 
unanimously  approved  the  combination 
of  Target  Portfolio  and  Acquiror 
PortfoUo  (the  "Reorganization")  to 
eliminate  the  duplicative  hmctions  and 
costs  associated  with  operating  two 


separate  series  of  Core  Trust  that 
conduct  business  in  substantially  the 
same  manner.  ^ 

9.  The  Core  Board  concluded  that  the 
Reorganization  is  in  the  best  interests  of 
the  interestholders  of  Target  Portfolio 
and  Acquiror  Portfolio  and  will  not 
resuh  in  the  dilution  of  the  interests  of 
any  of  the  existing  interestholders  of 
Target  Portfolio  and  Acquiror  Portfolio. 
In  approving  the  Reorganization,  the 
Core  Board  noted  that  Target  Portfolio 
and  Acquiror  Portfolio  have  the  same 
investment  objective,  investment 
policies,  associated  risk  profiles,  service 
providers,  advisory  fees  and  expense 
ratios.  The  Core  Board  reviewed  the 
annualized  expense  ratios  of  Target 
Portfolio  and  Acquiror  Portfolio  and 
noted  that  the  expense  ratio  of  the  pro 
forma  combined  portfolio  following  the 
Reorganization  would  be  likely  to  be 
less  than  the  expense  ratio  of  "Target 
Portfolio  prior  to  the  Reorganization.  In 
addition.  The  Core  Board  noted 
Norwest's  interests  in  Target  Portfolio 
and  Acquiror  Portfolio  described  above. 
The  Core  Board  approved  the 
Reorganization  based  on:  (a)  The 
similarities  of  Target  Portfolio  and 
Acquiror  Portfolio;  (b)  the  benefits  that 
would  accrue  to  the  shareholdera  of 
Target  Portfolio  and  Acquiror  Portfolio 
after  the  Reorganization;  (c)  the  tax-free 
nature  of  the  Reorganization;  (d)  the 
terms  and  conditions  of  the 
Reorganization  and  the  nondilutive 
effect  of  the  Reorganization;  and  (e)  die 
costs  of  the  Reorganization. 

10.  The  Plan  of  Reorganization  and 
Liquidation  (the  "Re<xganization 
Agreement")  provides  that  Target 
Portfolio  will  transfer  all  of  its  assets 
and  Uabilities  to  Acquiror  Portfolio  in 
exchange  for  an  interest  in  Acquiror 
Portfolio  (the  "Interest").  The  Intoest 
will  be  equal  in  value  to  the  net  value 
of  Tai^get  Portfolio's  assets  computed  as 
of  4:00  p.m.  on  the  date  of  the  closing 
(as  defined  in  the  Reorganization 
Agreement).  Target  Portfolio  moU 
constructively  distribute  the  Interest  to 
its  interestholders  of  reoord  pro  rata  in 
exchange  for  their  interests  in  Target 
Portfolio.  The  distribution  will  be 
accomplished  by  opening  a  capital 
account  on  Acquiror  Portjfolio's  books  in 
each  interestholder's  name,  crediting 
thereto  the  interestholder's 
proportionate  share  of  the  Interest,  and 
thereafter  treating  the  interestholders  for 


*Priar  to  being  tiiponaded  by  the  1996  Order,  the 
Original  Order  prohibited  a  fund  operating  as  a 
feeder  fund  in  a  master-feeder  structure  (such  as 
International  Fund)  from  investing  its  assets  in  a 
series  of  Core  Trust  in  which  any  assets  of  a 
Blended  Fund  were  invested.  The  1996  Order  now 
pensits  the  combination  of  those  assets. 


all  purposes  as  interestholders  of  record 
in  Acquiror  Portfolio. 

11.  The  Board  of  Trustees  of  the  Trust 
("Trust  Board")  and  the  Core  Board 
unanimously  approved,  on  January  25, 
1997  and  March  13, 1997,  respectively, 
the  investment  of  all  of  the  investable 
assets  of  Index  Fund  in  Index  Portfolio 
(the  'Transfer")  in  order  to  obtain 
economies  of  scale  and  eliminate 
duplicative  functions  and  costs 
associated  with  operating  two  separate 
funds  that  conduct  business  in  the  same 
maimer. 

12.  Each  Board  concluded  that  the 
Transfer  is  in  the  best  interests  of  the 
shareholders  of  Index  Portfolio  and 
Index  Fund  and  will  not  result  in  the 
dilution  of  the  interests  of  any  of  the 
existing  shareholdera  of  Index  Portfolio 
or  Index  Fimd.  Portfolio  and  Index 
Fund  have  the  same  investment 
objective,  investment  poUcies, 
associated  risk  profiles,  service 
procedures,  advisory  fees  and  expense 
ratios.  Each  Board  reviewed  the 
annualized  expense  ratios  of  Index 
Portfolio  and  Index  fund  and  the 
estimated  expense  ratios  of  each  of 
Index  Portfoho  and  Index  Fund 
following  the  Transfer  and  noted  that 
the  estimated  expense  ratios  would  be 
the  same  as  the  expense  ratios  of  each 
of  Index  Portfolio  and  Index  Fund  prior 
to  the  Transfer.  In  addition,  each  Board 
noted  Norwest's  interests  in  Index  Fund 
and  Index  Portfolio.  Each  Board 
approved  the  Transfer  l>ased  on:  (a)  The 
similarities  of  Index  Portfolio  and  Index 
Fund;  (b)  the  benefits  that  would  accrue 
to  the  interestholdera  of  Index  Portfolio 
and  Index  Fund  after  the  Transfer;  (c) 
the  tax-free  nature  of  the  Transfer;  (d) 
the  terms  and  conditions  of  the  Transfw 
and  the  nondilutive  effect  of  the 
Transfer,  and  (e)  the  costs  of  the 
TransfiBr. 

13.  The  Plan  of  Division  and 
Liquidation  (the  "Transfer  Agreement") 
provides  that  Index  Fund  will  transfer 
all  of  its  assets  to  Index  Portfolio  in 
exchange  for  an  interest  in  Index 
Portfolio  (the  "Transfer  Interest").  The 
TransfiBr  Interest  mil  be  equal  in  value 
to  the  net  value  of  Index  Fund's  assets 
computed  as  of  4:00  p.m.  on  May  30, 
1997.  The  value  of  the  assets  transferred 
will  be  determined  in  accordance  with 
the  standard  valuatimi  procedures  of 
Index  Portfolio. 

14.  The  expenses  of  the 
Reoi^ganization.  including  all  expenses 
related  to  obtaining  exemptive  relief 
from  the  SEC.  will  be  borne  pro  rata  by 
Target  PortfoUo  and  Acquiror  PortfoUo 
on  the  basis  of  their  respective  net 
assets.  The  expenses  of  the  Transfer, 
including  all  expenses  related  to 
obtaining  exemptive  relief  bom  the  SEC, 


will  be  home  pro  rata  by  Index  Portfolio 
and  Index  Fund  on  the  basis  of  their 
respective  net  assets. 

15.  Applicants  state  that  no  material 
change  that  would  affect  the  application 
wiU  be  made  to  either  the 
Reorganization  Agreement  or  the 
Transfer  Agreonent  without  prior  SEC 
approval. 

^pUcants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security 
or  other  property. 

2.  Section  2(aK3)  of  the  Act  defines  an 
"affiUated  person"  of  another  person  to 
include  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5%  or  more  of  tibe 
outstanding  voting  securities  of  such 
other  person,  and  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  such  other 
person,  and  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereoL  Sectioo  2(a)(9)  of  the 
Act  defines  "control"  to  mean  the 
power  to  exerdae  a  controlling 
influence  over  the  management  or 
pohcies  of  a  company,  unless  such 
power  is  solely  the  result  of  an  official 
position  with  such  company.  Under 
section  2(a)(9).  a  person  who  owns  25% 
or  more  of  the  voting  securities  of  a 
company  is  presumed  to  control  such 
company. 

3.  Rule  17a-8  under  the  Act  exempts 
bom  the  prohibitions  of  section  17(a) 
mergera.  consolidations,  or  purchases  or 
sales  of  substantiaUy  all  of  die  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directon,  and/or  common 
officera.  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

4.  Applicants  may  not  rely  on  rule 
17a-8  in  coimection  with  the 
Reorganization  because  Target  Portfolio 
and  Acquiror  Portfolio  may  be  deemed 
to  be  affiliated  in  ways  other  than  as 
permitted  in  the  rule.  Norwest  controls 
or  holds  with  power  to  vote  more  than 
5%  of  the  outstanding  shares  of 
Acquiror  Portfolio  and  more  than  25% 
of  the  outstanding  voting  securities  of 
Target  Portfolio. 

5.  Applicants  may  not  rely  on  rule 
17a-8  in  connection  with  the  Transfer 
because  Index  Fund  and  Index  Portfolio 
may  be  deemed  to  be  affiliated  in  ways 
other  than  as  permitted  in  the  rule. 


Norwest  controls  or  holds  virith  power  to 
vote  more  than  25%  of  the  outstanding 
voting  securities  of  Index  Fund  and 
more  than  5%  of  the  outstanding  shares 
of  Index  Portfolio. 

6.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transactitn 
from  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  propcKed 
transaction  is  consistent  widi  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

7.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b)  of  the  Act  in 
that  they  are  fair  and  reasonable  and  do 
not  involve  overreaching  on  the  part  of 
any  party  concerned,  and  that  the 
Reorganization  is  consistent  with  both 
the  policies  of  Target  Portfolio  and 
Acquiring  Portfolio.  In  addition, 
applicants  submit  that  the  t/anns  of  the 
Transfer  satisfy  the  standards  set  forth 
in  section  17(b)  in  that  they  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  party 
concerned,  and  that  the  Transfer  is 
consistent  with  both  the  policies  of 
Index  Fund  and  Index  Portfolio. 

For  the  Comminion,  by  the  Divisiao  of 
Investment  Management,  uinlar  delagatad 
authority. 

Mai-garat  H.  McFariand, 
Deputy  Secretary. 
tPR  Doc  97-11739  Filed  5-5-97:  8:45  am]     . 
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APPLICANTS:  Enterprise  Group  of  Funds. 
Inc..  ("Enterprise  Funds"),  on  behalf  of 
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("Enterprise  Ckowth  and  Income"),  and 
Enterprise  SmaU  Company  Growth 
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Portfolio  ("Enterprise  Small  Company 
Growth")  (the  series  are  collectively,  the 
"Enterprise  Portfolios");  Enterprise 
Caoital  K4anagement  Inc.  ("Enterprise 
Capital");  Retirement  System  Fund  Inc. 
("Retirement  Inc."),  on  behalf  of  its 
series,  Intermediate  Term  Fixed  Income 
Fund  ("Retirement  Intermediate"), 
Money  Maricet  Fund  ("Retirement 
Money"),  Core  Equity  Fund 
("Retirement  Core"),  and  Emerging 
Growth  Equity  Fund  ("Retirement 
Emerging")  (the  series  are  collectively, 
the  "Retirement  Funds");  and 
Retirement  System  Investors,  Inc. 
("Retirement  Investors"). 
RELEVANT  ACT  SECnONS:  Order  requested 
tmder  section  6(c)  for  an  exemption 
from  section  15(f)(1)(A). 
SUMMARY  OP  APPUCftTMM:  Applicants 
request  an  exemption  from  section 
15(f)(1)(A)  to  permit  Retirement 
Investors  and  its  parent  corporation  to 
receive  compensation  in  connection 
with  Enterprise  Funds'  acquisition  of 
the  net  assets  of  the  Retirement  Funds, 
without  having  to  reconstitute 
Enterprise  Funds'  board  of  directors. 
Without  die  requested  exemption. 
Enterprise  Funds  would  have  to 
reconstitute  it  boards  of  directors  to 
meet  the  75  pmcent  non-interested 
director  requirement  of  section 
15(f)(lKA)  in  order  to  comply  with  the 
safe  harbor  provisions  of  section  15(0- 
FUJNQ  DATES:  The  application  was  filed 
on  March  7, 1997. 

HEARMG  OR  NOimCATKM  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  the  SEC's  Secretary 
and  serving  applicants  with  a  copy  of 
the  request,  personally  or  by  maiL 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  May  27, 1997 
and  shoidd  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  Enterprise  Group  of  Funds, 
Inc.  and  Enterprise  Capital  Management 
Inc.,  3343  Peachtree  Road.  NE.,  Suite 
450,  Atlanta,  Georgia  30326;  Retirement 
System  Fund  Inc.  and  Retirement 
System  Investors  Inc.,  317  Madison 
Avenue,  New  York,  New  York,  10017. 
FOR  RJRTMER  MRMMATKM  CONTACT: 
Mary  T.  Geffroy,  Staff  Attorney,  at  (202) 
942-0553.  or  Maiy  Kay  Freeh.  Branch 


Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Enterprise  Ftmds  is  an  open-end 
management  investment  company 
re^stered  under  the  Act  consisting  of 
thirteen  investment  portfolios, 
including.  Enterprise  Government, 
Enterprise  Money,  Enterprise  Growth 
and  Income,  and  Enterprise  Small 
Company  Growth. 

2.  Enterprise  Capital  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  and,  pursuant 
to  an  investment  advisory  agreement 
("Enterprise  Advisory  Agreement"), 
serves  as  investment  adviser  for 
Enterprise  Funds.  The  Enterprise 
Advisory  Agreement  authorizes 
Enterprise  Capital  to  enter  into 
subadvisory  agreements  with  various 
investment  advisers  as  portfolio 
managers  for  Enterprise  Portfolios. 
Applicants  state  that  it  is  contemplated 
that  Retirement  Investors  will  serve  as 
portfolio  manager  for  Enterprise  Growth 
and  Income. 

3.  Retirement  Inc.  is  an  open-end 
management  investment  company 
registered  imder  the  Act  consisting  of 
seven  funds,  including  Retirement 
Intermediate,  Retirement  Money, 
Retirement  Core,  and  Retirement 
Emerging.  Retirement  Investors  is 
registered  under  the  Advisers  Act  and 
serves  as  investment  adviser  for  the 
Retirement  Funds. 

4.  Applicants  request  an  order  under 
section  6(c)  of  the  Act,  exempting 
Enterprise  Funds  &t>m  the  provisions  of 
section  15(fKlHA)  of  the  Act  with 
respect  to  the  proposed  transaction  (the 
"Transaction").  The  Transaction 
contemplates,  among  other  things, 
reorganizations  whereby  the  net  assets 
of  e«Ji  of  the  Retirement  Funds  will  be 
acquired  by  the  respective  Enterprise 
Portfolio,  in  exchange  for  an  equivalent 
value  of  Class  Y  Shares*  of  the 
Enterprise  Portfolio,  which  shares  will 
be  distributed  to  the  shareholders  of 
each  Retirement  Fund  in  liquidation 
thereof  (the  "Reorganizations"). 
Applicants  state  that  Enterprise  Capital 
intends  to  compensate  Retirement 
Invast(»s  and  its  parent  corporation. 
RetirementSystems  Group.  Inc. 


'  Applicants  sUta  that  C\mt»  Y  sbarat  an  not 
«ub)act  to  any  initial  or  contingapt  dafamd  salaa 
chaisa,  or  any  diatributioa  or  Mrvica  faaa  ponuant 
tonila  12b-l  undar  th*  Act 


("Retirement  Group")  in  connection 
with  the  Transaction. 

5.  Retirement  Investors  and 
Retirement  Group  have  executed  a  letter 
of  intent  with  Enterprise  Capital  dated 
January  7, 1997  (the  "letter  of  Intent"). 
The  Letter  of  Intent,  among  other  things, 
contemplates  that  Retirement 
Intermediate  be  reorganized  with 
Enterprise  Government;  Retirement 
Money  be  reorganized  with  Enterprise 
Money;  and  Retirement  Core  and 
Retirement  Emerging  be  reorganized 
with  two  newly  created  portfolios  of 
Enterprise  Funds,  Enterprise  Growth 
and  Income  and  Enterprise  Small 
Company  Growth,  respectively. 
AppUcants  state  that  consiunmation  of 
each  of  the  Reorganizations 
contemplated  by  the  Letter  of  Intent  is 
subject  to  certain  conditions,  including 
negotiation  and  execution  of  a  mutually 
satisfactory  definitive  agreement  among 
Enterprise  Capital,  Retirement  Investors 
and  Retirement  Group  relating  to  the 
Transaction  (the  "Transaction 
Agreement")  and  receipt  of  various 
reqiiired  approvals,  including  approval 
of  the  boanis  of  directors  of  ^\b  mutual 
funds  involved  in  the  Transaction  and 
approval  by  the  sharehalder»<af  the 
Retirement  Funds. 

6.  Retirement  Investors,  Retirement 
Ckoup,  and  Enterprise  Capital  have 
agreed  to  bear  their  own  expenses  in 
connection  with  the  negotiation  and 
execution  of  the  Transaction  Agreement 
In  addition.  Retirement  Investors  and 
Retirement  Group  have  agreed  to  bear 
any  expenses  incurred  by  Retirement 
Inc.  in  connection  with  the  Transaction. 

Applicant*' Legal  Analyaia 

1.  Section  15(f)  of  the  Act  is  a  safe 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  advisar)  to  receive  "any 
amount  or  benefit"  in  connection  with 
a  sale  of  securities  of,  or  sale  of  any 
other  interest  in,  such  investment 
adviser  (which  results  in  an  assignment 
of  an  advisory  contract  with  such 
ccHnpany)  is  certain  conditions  are  met 
Section  15(fKl)(A)  requires  that  for  a 
periqd  of  three  ]rears  after  such  sale,  at 
least  75  peicent  of  the  board  of  an 
investment  company  (or  its  successor, 
by  TBorganization  or  otherwise)  may  not 
be  "interested  persons"  with  respect  to 
either  the  predecessor  or  successor 
adviser  of  the  investment  company. 

2.  Section  6(c)  of  the  Act  permits  the 
SECte-exempt  any  person  or  transaction 
froneny  im>vision  of  the  Act  or  any 
rale  or  regulation  thereunder,  if  the 
exemption  is  necessary  of  appropriate  in 
the  public  interest  and  consistent  with 
-the  protection  of  investors  and  the 


purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Sectirai 
15(f)(3)(B)  provides  that  if  the 
assignment  of  an  investment  advisory 
contract  results  from  the  merger  of,  or 
sale  of  substantially  all  the  assets  by,  a 
registered  investment  company  with  w 
to  another  registered  investment 
company  with  assets  substantially 
greater  in  amount,  such  discrepancy  in 
size  shall  be  considered  by  the  SEC  in 
determining  whether,  or  to  what  extent, 
to  grant  exemptive  relief  pursuant  to 
section  6(c)  from  section  15(f)(1)(A). 

3.  Applicants  state  that  the  net  assets 
of  Enterprise  Government  and 
Enterprise  Money  (S79,375,576  and 
$60,417,051  respectively,  as  of 
December  31, 1996)  are  substantially 
greater  than  the  net  assets  of  Retirement 
Intermediate  and  Retirement  Money 
($6,487,280  and  $1,670,085 
respectively,  as  of  December  31, 1996), 
individually.  Applicants  also  state  that 
the  net  assets  of  Enterprise  Funds 
($952,100,717,  as  of  December  31, 1996) 
as  a  whole  are  fer  greater  than  the  net  - 
assets  of  the  four  Retirement  Funds 
($27,242,022,  as  of  December  31, 1996), 
even  though  the  two  newly  created 
portfolios  will  initially  have  no  assets 
other  than  what  is  received  from  the 
Retirement  Fxmds,  making  the 
Retirement  Funds'  assets  less  than  3% 
of  Enterprise  Funds'  assets. 

4.  AppUcants  submit  that  it  is 
appropriate  for  the  assets  of  Enterprise 
Funds  as  a  whole,  as  opposed  to  the 
individual  Enterprise  Portfolios,  to  be 
taken  into  account  when  considering 
the  "substantially  greater"  test  of 
section  15(f)(3KB).  Applicants  contend 
that  any  other  conclusion  would  be 
inconsistent  with  the  literal  language  of 

.  the  Act.  Applicants  state  that  section 
15(f)(3)(B)  specifically  refers  to  the  sale 
of  assets  of  one  investment  company  to 
another  "investment  company  with 
assets  substantially  greater  in  amount." 
Enterprise  Funds  is  the  investment 
company  involved  in  each 
Reorganization  and.  in  feet,  the  board  of 
directors  of  Entmprise  Funds  must 
authorize  the  Reorganization  on  behalf 
of  the  Enterprise  Portfolios. 

5.  The  boards  of  directors  of 
Retirement  Inc.  and  Enterprise  Funds 
consist  of  the  following,  including  the 
respective  nimiber  of  directors  who  are 
"interested  persons,"  of  Retirement 
Investors,  Retirement  Group,  or 
Enterprise  Capital,  as  the  case  may  be, 
within  the  meaning  of  section  2(aKl9)  of 
the  Act  ("Interested  Directors"),  and 
who  are  not  Interested  Directors 
("Disinterested  DirectMs"): 


Investment 
company 

Nuniber 
of  inter- 
ested di- 
rectors 

Nunter 
of  disin- 
terested 
directors 

Total 

Enterprise 

Funds  

Retifefnent 

Inc 

3 
3 

4 
4 

7 
7 

In  order  to  comply  with  section 
15(f)(1)(A)  following  consummation  of 
the  transactions.  Enterprise  Funds 
would  have  to  add  five  Disinterested 
Directors  or  reduce  the  number  of 
Interested  Directors  frxun  three  to  one.  If 
Enterprise  Fimds  were  to  add  five 
Disinterested  Directors,  a  vote  of 
shareholders  would  be  required 
pursuant  to  section  16(a)  of  the  Act, 
which  requires  that  at  least  two-thirds  of 
a  fund's  trustees  be  elected  by 
shareholders.  Enterprise  Funds  would 
not  otherwise  be  required  to  hold  a 
shareholders  meeting  under  Maryland 
law.  Applicants  submit  that 
reconstitution  of  the  board  of  Enterprise 
Funds  would  serve  no  public  interest, 
and  in  fact,  wotdd  be  contrary  to  the 
interests  of  shareholders  of  Enterprise 
Funds. 

6.  For  the  reasons  stated  above, 
applicants  submit  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
ptuposes  feirly  intended  by  the  policy 
and  provisions  of  the  Act 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

(FR  Doc.  97-11741  Filed  5-5-97;  8:45  am) 
aajjNQ  oooE  »io-ot-a 


SECURITIES  AND  EXCHANGE 

wUMRMoomN 

[TM.  No.  IC-22647: 813-1621 

MerrM  Lynch  KECALP  LP.  1997  aid 
KECALP  bic;  Nolle*  of  Application 

April  30. 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Merrill  Lynch  KECALP  LJ>. 
1997  (the  "1997  Partiiership")  and 
KECALP  Inc.  (the  "General  Partner"). 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  6(b). 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  amend  a  prior  order ' 
(the  "1982  OrJer"),  as  previously 
amended  by  a  subsequent  ordo' '  (the 
"1991  Order"  and,  together  with  the 
1982  Order,  the  "Order"),  to  permit 
Merrill  Lynch  &  Co.,  Inc.  and  its 
affiUates  ("ML  &  Co.")  to  aoqtiire 
limited  partnership  interests  in  the  1997 
Partnership  and  in  any  similar 
partnership  commencing  operations  in 
the  future  (collectively,  the 
"Partnerships").  Each  Partnership  will 
be  an  employees'  securities  company 
within  this  meaning  of  section  2(aMl3)  of 
the  Act. 

FNJNQ  DATES:  The  application  was  filed 
on  December  3, 1996.  and  amended  on 
April  30. 1997. 

HEARMG  OR  N0TFICAT10N  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hear^g  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
May  27, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW,  Washington,  DC  20549. 
Applicants,  South  Tower,  World 
Financial  Center,  225  Liberty  Street, 
New  YaA,  NY  10080-6123. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Suzanne  Krudys,  Senior  Attorney,  at 
(202)  942-0641,  or  Mary  Kay  Freeh. 
Btandb  Chief,  (202)  942-0564  (Office  of 
Investment  CcMnpany  RagulaticHi, 
Division  of  Investment  Management). 
SUPPLBlBlTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  implication 
may  be  t^Jtained  fw  a  fee  at  the  SECs 
Public  Reference  Brandi. 

AppUcants'  RepfeaentatuMts 

1.  The  1997  Partnership  is  a  Delaware 
limited  partoership  registered  under  the 
Act  as  a  noD-divosified.  closed-end 
management  investment  company.  The 


^kienin  Lynch  KECALP  VmtuTetUmilud 
Partnenhip  19t2.  KECALP  bte.,  InvvadiMal 
Company  ActRaiaaae  Noa.  12290  Otiw.  11. 19as) 
(notice)  and  12363  (Apr.  8, 1982)  (onkr). 

*  Merrill  l^ndi  KECALP  Growth  InvtttmetitM 
LimUed  Partnenhip  1983,  et.  al..  InvaatmanI 
Company  Ad  «•)•■••  Noa.  18081  (Apr.  18. 1901) 
(■oHcelawJ  18137  (Mey  7. 1991)  (oidii). 
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1997  Partnership  is  an  "employees 
securities  company"  within  the 
meaning  of  section  2(a)(13)  of  the  Act, 
and  will  operate  pursuant  to  the  terms 
of  the  Order.  In  accordance  with  the 
terms  of  the  Order,  limited  partnership 
interests  in  the  1997  Partnership 
("Units")  will  be  offered  to  certain 
employees  of  ML  &  Co.  and  its 
subsidiaries  and  to  non-emplojree 
directors  of  ML  &  Ck).  and,  to  the  extent 
the  relief  requested  herein  is  granted,  to 
ML&Co. 

2.  The  General  Partner  is  an  indirect, 
wholly-owned  subsidiary  of  ML  &  Co. 
The  General  Partner  is  registered  as  an 
investment  adviser  imder  the 
Investment  Advisers  Act  of  1940.  The 
General  Partner  was  formed  to  manage 
each  of  the  partnerships  operating  in 
accordance  writh  the  terms  of  the  Order 
(together  with  the  Partneohips,  the 
"KECALP  Partnerships")  and  has  the 
authority  to  make  all  decisions 
regarding  the  acquisition,  management, 
and  disposition  of  the  KECALP 
Partnerships'  investments.  All 
investments  and  dispositions  of 
investments  by  the  KECALP 
Partnerships  are  approved  by  the  board 
of  directors  of  the  General  Partner. 

3.  The  Order  limits  the  classes  of 
potential  investors  eligible  for 
participation  in  the  KECALP 
Partnerships  to  directors  of  ML  &  Co. 
and  key  officers  and  other  employees  of 
ML  k  Co.  and  its  subsidiaries.  Key 
officers  and  other  employees  must  have 
earned  a  gross  income  from  ML  &  Co. 
during  the  most  recent  calendar  year 
which  exceeds  the  minimum  amount 
specified  by  the  General  Partner  for  each 
Partnership.  The  1991  Order  amended 
the  1982  Order  to  include  conditions 
relating  to  the  eligibility  requirements  of 
investors  in  any  KECALP  Partnership. 

4.  Applicants  request  an  amendment 
to  the  Order  to  permit  Units  to  be 
acquired  by  ML  &  Co.  in  connection 
with  certain  deferred  compensation 
plans  offered  by  ML  &  Co.  to  select 
employees  satisfying  significant 
eligibility  requirements  that  wUl,  in  all 
cases,  exceed  the  standards  for 
participation  directly  in  the  KECALP 
program.  Pursiiant  to  the  deferred 
compensation  plans,  eligible  employees 
of  ML  k  Co.  and  its  subsidiaries  would 
be  permitted  to  defer  compensation 
earned  during  a  particular  year  and  to 
elect  to  receive  a  return  on  such 
deferred  compensation  determined  by 
reference  to  the  po^ormance  of  one  of 
several  investment  options,  including 
the  performance  of  a  Partnership.  ML  & 
Co.  would  acquire  Units  having  a 
purchase  price  approximately 
equivalent  to  the  aggregate  amount  of 
compensation  deferred  under  its  plan 


for  which  the  Partnership  option  was 
selected.  ML  k  Co.  would  acquire  such 
Units  at  the  closing  of  the  offering  of  a 
Partnership  for  a  purchase  price  per 
Unit  equal  to  the  price  paid  by  all  other 
limited  partners  participating  in  the 
Partnership's  offering.  Participants  in 
the  plan  would  not  acquire  any 
ownership  interest  in  the  Units 
purchased  by  ML  k  Co.  The  acquisition 
of  Units  by  ML  k  Co.  would  be  made 
solely  to  mirror  the  deferred 
compensation  elections  of  its  employees 
who  have  elected  to  receive  a  return 
determined  by  refermce  to  the 
performance  of  a  Partnership,  and  not 
for  ML  k  Co.'s  own  proprietary 
investment.  ML  &  Co.  will  agree  to  vote 
its  interests  in  a  Partnership  in  identical 
proportions  as  the  other  limited  partners 
in  respect  of  any  matter  submitted  for  a 
vote  of  limited  partners. 

A{^licants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(b)  of  the  Act  to  amend 
the  Order  to  permit  ML  k  Co.  to  acquire 
Units  in  the  Partnerships  in  connection 
with  certain  deferred  compensation 
programs  offered  by  Merrill  Lynch  to 
select  highly  compensated  employees 
upon  the  terms  set  forth  in  the 
apptications. 

2.  Section  2(a)(13)  of  the  Act  defines 
"employees'  securities  company"  as  any 
investment  company  or  siinilar  issuer 
all  of  the  outstanding  securities  of 
which  (other  than  short-term  paper)  are 
beneficially  owned  (a)  By  the  employees 
or  persons  on  retainer  of  a  single 
employer  or  of  two  or  more  employers 
each  of  which  is  an  affiUated  company 
of  the  other,  (b)  by  former  employees  of 
such  employer  or  employers,  (c)  by 
members  of  the  immediate  family  of 
such  employees,  persons  on  retainer,  or 
former  emplc^ees,  (d)  by  any  two  or 
mwe  of  the  foregoing  classes  of  persons, 
or  (e)  by  such  employer  or  employers 
together  with  any  one  or  more  of  the 
foregoing  classes  of  persons.  Section 
6(b)  of  the  Act  provides  that  the  SEC 
may,  upon  application,  exempt  an 
en^)loyees'  securities  company  from 
IHt>visions  of  the  Act  if.  and  to  the 
extent  that,  the  exemption  is  consistent 
with  the  protection  of  investors. 
Applicants  are  not  seeking  relief  from 
any  additional  provisions  of  the  Act. 

3.  Applicants  believe  the  requested 
relief  is  consistent  with  the  protection  of 
investors  and  with  the  general  purposes 
of  the  Act.  Apphcants  state  that  the 
proposed  additional  investor  is  within 
the  class  of  investors  contemplated  by 
section  2(a)(13).  Applicants  believe  that 
ML  k  Co.  has  the  community  of  interest 
with  the  existing  classes  of  eligible 
participants  for  the  KECALP 


Partnerships  as  contemplated  for 
employees'  securities  companies  by  the 
Act. 

4.  ML  k  Co.  has  developed  the 
KECALP  program  as  a  series  of 
investment  vehicles  to  generate  and 
maintain  goodwill  by  offering  its 
directors,  officers  anid  key  ei^ployees 
the  opportunity  to  participate  in 
investments  that  might  otherwise  by 
imavailable  to  them.  Applicants  submit 
that  ML  k  Co.'s  participation  as  a 
limited  partner  in  a  Partnership  will 
only  serve  to  further  benefit  the  other 
limited  partners.  ML  k  Co.'s  investment 
may  significantly  increase  a 
Partnership's  assets  and  thus  provide 
economies  for  such  Partnerships' 
expenses.  In  order  to  ensure  that  ML  ft 
Co.'s  participation  does  not  impair  the 
influence  that  limited  partners  of  a 
Partnerriiip  would  otherwise  enjoy,  ML 
k  Co.  will  vote  its  interest  in  a 
Partnership  in  identical  proportions  as 
the  other  limited  partners  in  respect  of 
any  matter  submitted  for  a  vote  of 
limited  partners.  In  addition,  the 
acquisition  by  ML  &  Co.  of  an  interest 
in  the  Partnership  will  be  disclosed  to 
prospective  limited  partners  in  the 
prospectiises  relating  to  the 
Partnerships'  offerings. 

5.  Applicants  believe  that  the  terms  of 
the  relief  requested  are  consistent  with 
the  protection  of  investors  and  with  the 
general  purposes  of  the  Act  Except  as 
amended  herein,  applicants  will  remain 
subject  to  the  conchtions  of  all  prior 
orders  of  the  SEC  applicable  to 
applicants. 

Appticants'  Canditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  additioiud 
conditions: 

1.  In  connection  with  Section  17(d) 
transactions,  the  General  Partner  and 
any  general  partner  of  any  subsequent 
KECALP  Partnerships  will  adopt,  and 
periodically  review  and  update, 
-procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consiumnation  of  any  such  transaction, 
with  respect  to  the  possible  involvement 
in  the  transaction  of  any  affiliated 
person  of  the  KECALP  Partnership,  or 
any  affiliated  person  of  such  a  person. 

2.  Each  KECALP  Partnership  and  its 
general  partner  will  maintain  and 
preserve,  for  the  life  of  the  Partnership 
and  at  least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
limited  partners,  and  each  annual  report 
of  the  KECALP  Partnership  required  to 
be  sent  to  the  limited  partners,  and 


agree  that  all  such  records  will  be 
subject  to  examination  by  the 
Conmiission  and  its  staff. 

• 

3.  The  General  Partner  and  any 
general  parser  of  any  subsequent 
KECALP  Partnership  wHl  send  to  each 
limited  partner  of  such  Partnership  who 
had  an  interest  in  any  capital  account  of 
such  Partnership,  at  any  time  during  the 
fiscal  year  then  ended.  Partnership 
financial  statements  audited  by  the 
KECALP  Partnership's  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  General  Partner  and  the 
general  partner  of  each  subsequent 
KECALP  partnership  will  make  a 
valuation  or  have  a  valuation  made  of 
all  of  the  assets  of  such  Partnership  as 
of  such  fiscal  year  end  in  a  maimer 
consistent  with  customary  practice -with 
respect  to  the  valuation  of  assets  of  the 
kind  h^d  by  the  KECALP  Partnership. 
In  addition  within  90  days  after  the  end 
of  each  fiscal  year  of  each  KECALP 
Partnership  or  as  soon  as  practicable 
thereafter,  the  general  partner  of  such 
KECALP  Partnership  will  send  a  report 
to  each  person  who  was  a  partner  at  any 
time  during  the  fiscal  year,  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  partner  of  his  or  its  Federal  and  state 
income  tax  returns  and  a  re[>ort  of 
investment  activities  of  sucJi 
Partnership  during  the  year. 

4.  If  purchases  or  sales  are  made  by 
a  KECALP  Partnership  fit>m  or  to  an 
entity  affiliated  with  the  KECALP 
Partnership  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  any 
director,  officer  or  employee  of  ML  & 
Co.  and  its  subsidiaries,  by  any  director, 
officer  of  the  general  partner  of  that 
KACALP  Partnership,  such  individual 
will  not  participle  in  that  general 
partner's  determiBation  of  whether  or 
not  to  effect  such  purchase  or  sale. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigarat  H.  McFarland, 
Deputy  Secretary. 

rPR  Doc.  97-11740  Piled  5-5-97;  8:45  am] 
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No. 


Nmv  USA  Mutual  Funds,  Inc.,  «t  al.; 
Notlcaof  Applicalion 

April  30, 1997. 

AOCNCV:  Securities  and  Exchange 
Commission  ("SEC"). 


ACTION:  Notice  of  appUcation  for 
exemption -under  the  Investment 
Company  Act  of  1S40  ("Act"). 

APPUCMrrS:  Mew  USA  Mutual  Funds, 
Inc.  ("New  USA  Co.")  onbAalf  of  its 
series.  New  USA  (kowth  Fimd;J4ew 
USA  Research  ft  Management  Co. 
("NURM"):  Cn^leil  Data  Systems.  Inc. 
("ODS");  and  MPS  Series  Trust  U  ("MFS 
Series  II").  on  behalf  of  its  series,  MFS 
Emerging  (kowth  Fund.("MFS  Growth 
Fund"). 

RELEVANT  ACT  SECTI0N8:  Order  requested 
-uiKler  section  6(c)  for  an  exemption 
bom  section  15(f)(1)(A). 
SUMMARY  OF  APPUCATWI:  Applicants 
request  an  exemption^from  section 
15(f)(1)(A)  to  permit  ODS  to  sell  its 
interestin  Nl^lM,  the  investment 
manager  olthe  New.USA  Growth  Pimd. 
a  series  offered  by  New  USA  Co..  to 
MFS.  Without  the  feqnested  exemption. 
MFS  Series  n  would  nave  to 
reconstitute  its  boards  of  directors  to 
jneet  the  75  petcent  nou'^interested 
(hrectop  requirement  of  section 
15(f)(l)(A)4n  order  to  comply  with  the 
safe  harbor,  provisions  of  section  15(f). 
nUNG  DATES:  Thoiapplication  was  filed 
on  March  11. 1997. 

HEARiNQ  OR  NOTFICATION  OFHBARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
May  27. 1997  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW. .  Washington.  DC  20549. 
Applicants:  New  USA  Mutual  Funds. 
Inc..  New  USA  Research  ft  Management 
Co.,  and  O'Neil  Data  Systems.  Inc., 
12655  Beatrice  Street,  Los  Angeles. 
California  90066;  and  MFS  Series  Trust 
n  c/o  MFS  Emerging  Growth  Fund,  500 
Boylston  Street,  Boston,  Massachusetts 
02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Geffroy.  Staff  Attorney,  at  (202) 
942-0553,  or  Mary  Kay  Freeh.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regvdation). 
SUPPLaKNTAflY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  applicatioa 
may  he  obtained  for  a  fee  fit>m  the  SECs 
Public  Reference  Branch. 

^ipUcant's  Repreeentatione 

1.  New  USA  Ca  is  an  open-eiul 
-management  investment  company 
registered  under  the  Act  consisting  of 
one  SOTies,  the  New  USA  Growth  Fund. 
NURM  is  the  imreatment  manager  of  the 
New  USA  Ckowth  Ftmd  pxiauant  to  an 
investment  management  agreement 
between  New  USA  Co.  and  NURM  (the 
"Investment  Advisory  Agreement"). 
NimM's  sole  stockholder  end  parent 
company  is  ODS. 

2.  MFS  Series  H  is  an  open-end 
management  investment  company 
registered  under  the  Act  consisting  of 
four  separate  series  (the  "MFS  Series  n 
Fimds"),  including  the  MFS  Growth 
Fimd.  The  MFS  Growth  Fimdis  part  of 
the  MFS  family  of  funds,  which  consists 
of  approximately  50  funds  (collectively, 
the  "MFS  Fxmds").  J^lassachusetts 
Financial  Services  Company  ("MFS")  is 
the  investmoit  edviser  to  the  MFS 
Growth  Fund. 

3.  MFS  Series  B  proposes  to  acquire 
the  assets  andiiabilities  of  the  New 
USA  Growth  Fimd  in  exchange  for 
Glares  of  equal  aggregate  value  of  the 
MFS  Oowth  Fund.  In  coimection 
therewith.  MFS  will  acquire  all  of  the 
outstanding  shares  of  the  stock  of 
NURM  from  ODS.  The  foregoing 
transactions  are  referred  to  as  t^ 
"Transaction." 

4.  On  March  6,  M97,  ODS  and  MFS 
entered  into  a  Stock  Purchase 
Agreement  (the  "Purchase  A^eement") 
pursuant  to  which,  and  subject  to 
certain  conditions,  MFS  agreed  to 
purchase  all  of  the  outstanding  capital 
stock  of  NURM.  The  consummation  of 
the  Purchase  Agreement  is  subject  to. 
among  other  things,  the  approval  of  the 
shairiielders  of  the  New  USA  Growth 
Fund  of  a  plan  of  reorganization  by  and 
between  New  USA  Co.,  on  behalf  of  the 
New  USA  Growth  Fund,  and  MFS 
Series  II,  on  behalf  of  the  MFS  Growth 
Fund  (the  "Reorganization  Agreement"). 

5.  The  MFS  SeriesO  board  of  trustees 
approved  the  Reorganization  Agreement 
on  December  11. 1996.  and  the  New 
USA  Co.  board  of  directors  unanimously 
approved  it  on  March  4, 1997.  The 
Reorganization  Agreement  provides  fm: 
(a)  T^e  acqwsition  by  the  MFS  Growth 
Fund  of  substantially  all  of  the  assets 
and  Uabihties  of  the  New  USA  (kowth 
FuikI  in  exchange  for  shares  of  the  MFS 
(kowth  Fund;  (b)  the  distribution  of 
these  MFS  Growth  Fund  shares  to  the 
shareholdos  of  the  New  USA  Ckowth 
Fimd  in  liquidation  of  the  New  USA 
(kowth  Fund;  and  (c)  New  USA  (>>.'s 
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liquidation  and  tennination  under  state 
law. 

6.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from  the 
provisions  of  section  15(f)(1)(A)  to 
permit  ODS  to  receive  consideration  in 
compliance  with  setrtion  15(f)  in 
connection  with  the  Transaction, 
notwithstanding  the  fact  that,  after  the 
Transaction,  the  MFS  Growth  Fund  will 
have  a  board  of  trustees  consisting  of 
fewer  than  75%  disinterested  trustees. 

Applicants'  Legal  Analysis 

1.  Section  15(f)  of  the  Act  is  a  safe 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  adviser)  to  realize  a  profit 
upon  the  sale  of  its  business  (which 
results  in  an  assignment  of  an  advisory 
contract  with  such  company)  if  certain 
conditions  are  met.  Section  15(f)(1)(A) 
requires  that,  for  a  period  of  three  years 
alter  such  a  sale,  at  least  75  percent  of 
the  board  of  the  investment  company  (or 
its  successor,  by  reorganization  or 
otherwise)  may  not  be  "interested 
persons"  with  respect  to  either  the 
predecessor  or  successor  adviser  of  the 
investment  company. 

2.  Section  6(c]  of  the  Act  permits  the 
SEC  to  exempt  any  person  or  transaction 
from  any  provision  of  the  Act,  or  any 
rule  or  regulation  thereunder,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Section 
15(f)(3)(B)  provides  that  if  the 
assignment  of  an  investment  advisory 
contract  results  from  the  merger  of,  or 
sale  of  substantially  all  the  assets  by,  a 
registered  investment  company  with  or 
to  another  registered  investment 
company  with  assets  substantially 
greater  in  amount,  such  discrepancy  in 
size  shall  be  considered  by  the  SEC  in 
determining  whether,  or  to  what  extent, 
to  grant  exemptive  relief  pursuant  to 
section  6(c)  from  section  15(f)(1)(A). 

3.  Apphcants  state  that  at  February 
24. 1997,  the  New  USA  Co.  had  assets 
of  approximately  $203  million,  as 
compared  to  MFS  Series  II's  assets  of 
approximately  $2,649  billion;  therefore, 
the  assets  of  New  USA  Co.  are 
approximately  7.7%  of  the  assets  of 
MFS  Series  II.  Thus,  the  transaction 
involves  an  acquisition  by  an 
investment  company  with  assets 
"substantially  greater"  than  the  assets  of 
the  acquired  fund. 

4.  Apphcants  assert  that  it  is 
appropriate  for  the  assets  of  each 
investment  company,  as  opposed  to 
each  series,  to  be  taken  into  account 
when  considering  the  "substantially 


greater"  test  set  forth  in  section 
15(f)(3)(B).  Applicants  contend  that  any 
other  conclusion  would  be  inconsistent 
with  the  literal  language  of  the  section, 
which  refers  to  the  sale  of  assets  of  one 
investment  company  to  another 
"investment  company  with  assets 
substantially  greater  in  amount." 
Apphcants  state  that  MFS  Series  n  and 
the  New  USA  Co.  are  the  registered 
investment  companies  involved  in  the 
transaction  and,  in  fact,  the  board  of 
trustees  of  MFS  Series  II  and  the  board 
of  director  of  New  USA  Co.  authorized 
the  transaction  on  behalf  of  their 
respective  series. 

5.  The  board  of  directors  of  New  USA 
Co.  and  the  board  of  trustees  of  MFS 
Series  0  consist  of  the  following 
("Interested  Directors"  and  "Interested 
Trustees"  are  directors  and  trustees  who 
are  "interested  persons,"  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
of  NURM  and  MFS,  respectively): 


Investment 
company 

Number 
of  inter- 
ested di- 
rectors/ 
trustees 

NuiTtier 
of  disin- 
terested 
direc- 
tors/ 
trustees 

Total 

New  USA  Co 
MFS  Series 

1 
4 

4 
7 

5 

11 

In  order  to  comply  with  section 
15(f)(1)(A)  following  consiunmation  of 
the  transactions,  MFS  Series  II  would 
have  to  add  five  Disinterested  Trustees 
or  reduce  the  number  of  Interested 
Trustees  fitjm  four  to  two.  If  MFS  Series 
n  were  to  add  five  Disinterested 
Trustees,  a  vote  of  it  shareholders  would 
be  required  pursuant  to  section  16(a)  of 
the  Act,  which  requires  that  at  least  two- 
thirds  of  a  fund's  trustees  be  elected  by 
shareholders.  MFS  Series  n  otherwise 
would  not  be  required  to  hold  a 
shareholders  meetin^\mder 
Massachusetts  law  or  the  Act  to 
consiunmate  the  transaction. 

6.  For  the  reasons  stated  above, 
applicants  assert  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  pubUc  interest,  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  as  required  by 
section  6(c). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFariand, 
Depu  ty  Secretary. 
(PR  Doc.  97-11742  Filed  5-5-97;  8:45  am] 
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SMALLfiUSINESS  ADMINISTRATION 
[Licwiaa  No.  04A>4-0268] 

Centura  SBIC.  Inc.;  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  March  21, 1996,  an  application 
was  filed  by  Centura  SBIC,  Inc.,  200 
Queens  Road,  Suite  100,  Charlotte, 
North  Carolina,  with  the  Small  Business 
Administration  (SBA)  in  accordance 
with  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  1996)  for  a 
license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301  (c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0268  on  April 
8, 1997  to  Centura  SBIC,  Inc.  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  May  1, 1997. 
Don  A.  Christenaen, 
Associate  Administrator  for  Investment. 
[PR  Doc.  97-11772  Piled  5-5-97;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Dtsastar  #2950.  AmdL  *2] 

State  of  Arkansas 

In  accordance  with  a  notice  fit>m  the 
Federal  Emergency  Management 
Agency,  dated  April  24, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  Counties  of 
ClebiuTie,  Dallas,  Faulkner,  Grant, 
Greene,  Sharp,  Union,  and  White  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  beginning  on 
April  4, 1997  and  continuing  through 
April  21, 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Ashley.  Bradley.  Clay. 
Conway.  Fulton,  Hot  Spring, 
Independence,  Izard,  Ferry,  Randolph. 
Scdine,  Stone,  Van  Buren,  and  Woodruff 
in  the  State  of  Arkansas;  Union  in  the 
State  of  Louisiana;  and  Oregon  in  the 
State  of  Missouri. 

The  numbers  assigned  to  this  disaster 
for  economic  injury  are  947400  for 
Arkansas.  947600  for  Louisiana,  and 
947700  for  Missouri. 


All  other  infoimation  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  Jtme 
13, 1997,  and  for  loans  for  economic 
injury  the  deadline  is  January  14, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  29. 1997. 
Barnard  Kulik, 

Associate  Administrator  far  Disaster 
Assistance. 

IFR  Doc.  97-11773  Filed  S-5-97:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disastor  #2945.  AmdL  #1] 
State  of  Tennessee 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  April  22, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  County  of 
Grundy  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  on  Mard^  28  through  March 
29. 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Coffee  and  Franklin  in  the 
State  of  Tennessee.  Any  counties 
contiguous  to  the  above-named  primary 
coimties  and  not  listed  herein  have 
already  been  covered  under  a  previous 
declaration  for  the  same  occurence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  June 
1. 1997.  and  for  loans  for  economic 
injury  the  deadline  is  January  2. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  29. 1997. 
Bernard  Knlik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  97-11774  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-97-2q 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  leoeived  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  andxlisposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  carton  petitions 
pmviously  received,  and  corrections. 
Tlie  purpose  of  this  notice  is  to  improTe 
the  puhtic's  awareness  of.  and 
participation  in,  tins  aspect  of  FAA's 
regulat(X3ractivities.-itIeither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Commraits  cm  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  May  26. 1997. 
ADDRESSES:  Sosid  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  Na ,  800 

Independence  Avenue,  SW.. 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTSOfaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Agela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  May  1, 1997. 
Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

PetitioiB  fior  Exemption 

Docket  No.:  28857. 

Petitions:  Cape  Smythe  Air  Service. 
Inc.  

Sectioas  of  the  FAR  Affected:  14  CFR 
119.2. 119.33, 119.35, 119.49, 
119.65(a)(1),  121.125. 121.127. 121.133. 
121.163. 121.400, 121.401, 121.403, 


121.411, 121.413, 121.415, 121.417, 
121.418, 121.419. 121.424. 121.433, 
121.440, 121.441, 121.589, 121.689 
(relief  requested  from  preceding 
sections -until  September  30, 1997); 
121.93,121.99, 121.101, 121.103. 
121.107, 121.113, 121.119, 121.121. 
121.422, 121.533. 121.537. 121.593, 
121.597, 121.601. 121.617. 121.619. 
121^23. 121J531. 121.637. 121.663. 
121.683. 121.687,  and  121.689  (relief 
requested  from  preceding  sectioas  until 
Maidi  31. 2005). 

.Bescription  of  Relief  Soug/it:  To 
peimit  Cope  Smythe  Air  SCTvioe  to 
operate  its  Beedicraft  Model  99  aircraft 
with  10  or  more  seats  in  scheduled 
passenger  service  under  14  CFR  part  135 
-until  it  can  transition  to  part  121 
operations. 

Dispoeiti<m8  of  PctiticMis 

Docket  No.:  26877. 

Petitioner  General  Motors  Air 
Transport  Section.  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  petitioner's 
pilots  serving  as  second  in  command  to 
comply  with  company-required 
proficiency  reviews  in  lieu  of  the 
requirements  of  61.55(b).  Gmnt,  April 
22,  1997.  Exemption  No.  S647B. 

Docket  No.:  Z&\79. 

Petitioner:  Washington  Flight 
Program.  

Sections  of  the  FAR  Affected:  14  CFR 
135.251. 135.255.  and  appendixes  I  and 
J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ]>etitioner  to  use 
the  substance  abuse  and  drug  testing 
program  mandated  by  Department  of 
Transportation  Order  No.  3910.1C  "The 
Drug  and  Alcohol-Free  Departmental 
WoriLplace"  for  its  management,  pilot, 
and  maintenance  personnel  in  lieu  of 
certain  drug  and  alcohol  program 
requirements  contained  in  parts  121  and 
135.  Grant.  April  23, 1997,  Exemption 
No.  6074A. 

Docket  No.:  22690. 

Petitioner:  Boeing  Commercial 
Airplane  Group.  

Sections  of  the  FAR  Affected:  14  CFR 
61.57  (c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  and 
pilots  employed  as  crewmembers  for 
petitioner  to  ccmtinue  to  use  any  type  of 
Boeing  airplane  or  a  Level  B.  C,  or  D 
simulator  to  meet  the  part  61  takeoff  and 
landing  recency  of  experience 
requirements.  Grant,  April  23, 1997, 
Exemption  No.  4779F. 

Docket  No.:  2U30. 

Petitioner  Douglas  Aircraft  Company. 


sktidz 
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Sections  of  the  FAR  Affected:  14  CFR 
61.57  (c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  and 
pilots  employed  as  crewmembers  by 
petitioner  to  continue  to  use  FAA- 
approved  flight  simulators  to  meet  the 
part  61  takeoff  and  landing  recency  of 
experience  requirements.  Grant,  April 
23,  1997,  Exemption  No.  3754G. 
Docket  No.:  26772. 
Petitioner:  Robert  W.  Fortnam. 
Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
conduct  recxuient  flight  training  in 
Beechcraft  Bonanza,  Baron,  and  Travel 
Air  aircraft,  and  recurrent  flight  training 
in  simulated  instrument  flight  in 
Beechcraft  Baron  and  Travel  Air  aircraft 
when  those  aircraft  are  eqmpped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 
Grant.  April  21. 1997,  Exemption  No. 
6605. 
Docket  No.:  28774. 
Petitioner:  Mid  East  Jet,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(3)(ii),  61.57  (c)(3)  and  (d)(2), 
61.64(e)(3),  61.67  (c)(4)  and  (d)(2).  71.68 
(d)(2)(ii)(C)  and  (e)(2)(i)(B),  61.158(d)  (1) 
and  (2).  and  125.297(b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
Oaits  61  and  125.  Grant,  April  24.  1997, 
Exemption  No.  6609. 
Docket  No.:  OlONM. 
Petition^.  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
25.809(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to  use 
inertia  reel  descent  devices  and 
harnesses  for  emergency  evacuation  at 
the  CPBW  entry  door  on  the  model  757- 
200PF  (Package  Freighter)  airplane. 
Grant,  April  17. 1997.  Exemption  No. 
4808A. 
Docket  No.:  26669. 
Petitioner:  Elsinore  LP. 
Sections  of  the  FAR  Affected:  14  CFR 
25.785(d),  25.813(b),  and  25.857(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
carry  supernumerary  occufiants  on 
certain  Airbus  Model.  A300  series 
airplanes  with  passenger-to-freighter 
conversions.  Grant,  April  17.  1997. 
Exemption  No.  6602. 
Docket  No.:  28672. 
Petitioner:  Alaska  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
43.3,  43.5,  43.7,  and  121.709. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner's 


certificated  flight  crewmembers  to 
install  and/or  remove  medevac 
stretchers,  and  to  make  an  appropriate 
entry  in  the  aircraft  maintenance 
records.  Grant,  April  16,  1997. 
Exemption  No.  6603. 

Docket  No.:  26522. 

Petitioner:  Bell  Helicopter  Textron, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325  (b)(1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  issue 
export  airworthiness  approvals  for  Class 
I.  n,  and  m  products  that  are 
manufactured  and  located  outside  of  the 
United  States.  Grant.  April  23.  1997, 
Exemption  No.  6607. 

Docket  No.:  27911. 

Petitioner:  Linder  Taxi  Aereo  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
substitute  the  c^bration  standards  of 
the  Instituto  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO).  Brazil's  national  standards 
organization,  for  the  calilvation 
standards  of  the  US  National  Institute  of 
Standards  and  Technology  (MIST), 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  Grant.  April  21. 1997. 
Exemption  No.  6606. 

Docket  No.:  26559. 

Petitioner:  Collins  Commercial 
Avionics. 

Sections  of  the  FAR  Affected:  14  CFR 
21.327(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  use 
a  printout  from  its  Order  Management 
System  (OMS)  for  class  11  product 
instead  of  the  Application  for  Export 
Certificate  of  airworthiness  (Form  8130- 
1).  even  though  Collins  does  not  hold  a 
production  certificate.  Grant.  April  17. 
1997.  Exemption  No.  6604. 

(FR  Doc.  97-11761  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Joint  RTCA  Special 
Committoe  180  and  Eurocae  Worldng 
Group  46  Meeting;  Design  Assurance 
Guidance  for  Airtwme  Electronic 
Hardware 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EUROCAE  Working 
Group  46  meeting  to  be  held  June  10- 


12, 1997,  starting  at  8:30  a.m.  on  June 
10.  (On  subsequent  days,  meeting  begins 
at  8:00  a.m.)  The  meeting  will  be  held 
at  RTCA,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report:  (5) 
Review  Action  Items;  (6)  Review  Issue 
Logs;  (7)  Issue  Team  Status;  (8)  Break 
into  Teams;  (9)  Issue  Team  Reports;  (10) 
New  Items  for  Consensus:  (11)  Other 
Business;  (12)  Establish  Agenda  for  Next 
Meeting;  (13)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http:\\www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  30, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-11762  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK>N 

Federal  Aviation  Administration 

RTCA,  Inc.;  Special  Committee  147; 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and 
Collision  Avoidance  Systems  AirtxHne 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
(SC)  147  meeting  to  be  held  May  27-30, 
1997,  starting  at  1  p.m.  on  May  27  and 
9  a.m.  on  May  28-30.  The  meeting  will 
be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  May 
27. 1-5:30  pm  (1)  Chairman's 
Introductory  Remarks;  (2)  Review  of 
Meeting  Agenda;  (3)  Review  and 
Approval  of  Minutes  of  the  Previous 
Meeting;  (4)  Report  of  Working  Group 
Activities:  a.  Operations  Woridng 
Group;  b.  Requirements  Working  Group; 


(5)  Report  on  SC-186  Activities;  (6) 
Report  on  FAA  TCAS  Program  Status:  a. 
TCAS  I;  b.  TCAS  D;  c.  Ftitiire  FAA 
TCAS  Activities;  (7)  Briefing  on  Qosely 
Spaced  Parallel  Approach  Project;  (8) 
Discussion  of  SC-147  Future  Status  and 
Plans;  May  28.  9  am-5:30  pm  (9)  Review 
of  Action  Items  From  Last  Meeting:  a. 
FAA  Response  to  RTCA  Letter 
Regarding  TCAS  Training  Issues;  b. 
Briefing  on  Results  of  Interference 
Limiting  Flight  Tests;  (10)  Review  and 
Consideration  of  Proposed  Change  to 
TCAS  I  MOPS  (DO-197A):  (11)  Review 
and  Consideration  of  Proposed  Change 
7.0  to  TCAS  n  MOPS  (DO-185A);  May 
29,  9  am-5  pm  Review  and 
Consideration  of  Proposed  Change  7.0  to 
TCAS  n  MOPS  (DO-185A)  (Continued); 
May  30.  9  am-1  pm  Review  and 
Consideration  of  Proposed  Change  7.0  to 
TCAS  n  MOPS  (DO-195A)  (Continued); 
(12)  Committee  Approval  of  DO-185A 
and  Change  1.  DO-197A;  (13)  Other 
Business;  (14)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339  (phone);  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Memlwrs  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  April  29, 
1997. 

Jaaioe  L.  Faten, 
'  Designated  Official. 
[FR  Doc.  97-11763  Filed  5-5-97;  8:45  am) 
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Previous  Meeting;  (4)  Review  and 
Incorporation  of  Comments  Received 
from  TMC  and  Others  into  the  Draft 
ATN  Avionics  MOPS;  (5)  Other 
Business;  (6)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  April  30, 
1997. 

Janice  L.  Peten, 
Designated  Official. 

(FR  Doc  97-11764  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Special  Committee  182; 
Aviation  Systems  Design  Guidelines 
lor  Open  Syslsms  Interoonnection 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (PX. 
92-463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  the  Special  Committee 
162  meeting  to  be  held  May  30. 1997. 
starting  at  9  am.  The  meeting  wiU  be 
held  at  RTCA.  1140  Connecticut 
Avenue.  NW.  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Approval  of  the  Minutes  of  the 


efforts  and  that  such  a  postponement  is 
in  the  best  interests  of  both  government 
and  industry.  It  would  also  be  prudent 
to  use  the  insight  gained  from  the 
commitment  to  Flight  2000  in  the  ADS- 
B  planning  process.  We  apologize  for 
the  late  postponement,  but  hope  you 
will  concur  with  the  rationale.  We 
intend  to  reschedule  this  SRT  later  in 
the  year. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Mr.  James  McDaniel,  Federal  Aviation 
Adininistiation.  800  Independence 
Ave.,  SW.  Washington.  DC  20591. 
telephone  (202)  260-9899. 

Issued  in  Washington,  DC,  on  May  2, 1997. 
James  L  Md}anM. 

Program  Managkr.  Situational  Awareness  for 
Safety. 
[FR  Doc.  97-11866  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


Situational  Awareness  for  Safety  (SAS) 
System  Requirements  Team  (SRT) 
Meeting 

May  2, 1997. 

AQBICY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  postponement  of 

meeting. 

SUMMARY:  The  System  Requirements 
Team  (SRT)  meeting  on  the  Automatic 
Dependent  Surveillance-Broadcast 
(ADS-B)  Avionics  Management  Plan, 
scheduled  for  May  7-8  at  the  Arlington 
Hilton  Hotel  in  Arlington.  Virginia,  has 
been  postponed  (62  FR  13209.  March 
19. 1997).  Flight  2000,  a  recently 
announced  program  to  demonstrate  new 
technology,  has  an  extensive 
commitment  on  the  part  of  the  Agency. 
As  Flight  2000  will  almost  certainly  nse 
ADS-B  technology  as  a  cornerstone, 
comprehensive  planning  activities  have 
now  begun  witldn  the  Agency.  It  would 
be  premature  to  codify  the  management 
plan  and  achieve  consensus  on  ADS-B 
concepts  and  applications  until  the 
Flight  2000  operational  concept  and 
pro-am  structure  have  matured.  Many 
of  those  whashould  attend  the  SRT 
would  be  unavailable  because  of  Flight 
2000  activities.  The  FAA  senior 
management  feels  that,  while  it  is 
certainly  undesirable  to  postpone  a 
meeting  such  as  this  on  short  notice, 
diluting  the  already  limited  resources 
was  considered  detrimental  to  both 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
{STB  Hnance  Docket  Na  333M] 

Southern  Pacific  Tranaportation 
Company— Trackage  raghts 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  has 
agreed  to  grant  overhead  trackage  rights 
to  Southern  Pacific  Transportation 
Company  (SP)  over  trackage  extending 
from  milepost  82.88.  near  Lathrop,  to 
milepost  94.50,  near  Stockton,  a 
distance  of  11.62  miles  in  San  Joaquin 
Coimty,  CA. 

The  earliest  the  transaction  can  be 
consummated  is  May  5,  1997,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

The  purpose  of  the  trackage  rights  is 
to  Sacilitate  efficient  train  operations 
during  reconstruction  of  SP's  Roseville 
Yard. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978).  as  modified  in 
Mendocino  Coqst  Ry.,  Inc. — Lease  and 
Operate.  360  LCC  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(dM7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance     ^ 
E)ocket  No.  33394.  must  be  filed  with 
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the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  «830, 
Omaha,  NE  68179. 

Decided:  April  30, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  OfRce  of  Proceedings. 

VenioB  A.  Williams, 

Secretaiy. 

[FR  Doc.  97-11759  Filed  5-5-97;  8:45  am) 

MJJNQ  COM  4aiS-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Oodwt  No.  AB-42  (Sub-No.  3X)] 

Aroostook  Valley  Railroad  Company— 
AlMndonment  Exemption — In 
Aroostook  County,  ME 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903  the 
abandonment  by  Aroostook  Valley 
Railroad  Company  of  its  entire  line  of 
railroad  between:  (1)  Milepost  3.04  on 
Skyway  Branch  and  milepost  4.62  (the 
end  of  the  main  line)  at  Skyway 
Industrial  Park,  including  all  line  and 
sidings  on  Skyway  Industrial  Park;  and 
(2)  the  connection  with  Bangor  and 
Aroostook  Railroad  at  AVR  milepost  0.0 
at  Skyway  Junction  and  milepost  3.41 
on  Skyway  Branch,  for  a  total  of 
approximately  3.19  miles,*  in  Aroostook 
County,  ME. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  is  received,  this 
exemption  will  be  effective  on  June  5, 
1997.  Formal  expressions  of  intent  to 
file  an  OFA  under  1152.27(c)(2)  must  be 
filed  by  May  16,  1997;  petitions  to  stay 
must  be  fileid  by  May  21, 1997;  requests 
for  public  use  conditions  in  conformity 
with  49  CFR  1152.28(a)(2)  must  be  filed 
by  May  27,  1997;  and  petitions  to 
reopen  must  be  filed  by  June  2, 1997. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Docket 
No.  AB-42  (Sub-No.  3X)  must  be  filed 
with:  the  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Linda  Smith 


>  Actual  mileage  does  do<  correspond  with  the 
milepost  niunbars. 


Dyer,  Esq.,  Dyer  and  Goodfdl,  45 
Memorial  Circle,  Augusta,  ME  04330. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  firom:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW.,  Suite 
210,  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  April  25, 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  97-11760  Filed  5-5-97;  8:45  am] 
BNJJNO  COOE  4t1S-0fr-P 

DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics;  Meeting 

AGENCY:  Biueau  of  Transportation 

Statistics,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(AM2) 
of  the  Federal  Advisory  Committee  Act 
(Public  Law  72-363;  5  U.S.C.  App.  2), 
notice  is  hereby  given  of  a  meeting  of 
the  Bureau  of  Transportation  Statistics 
(BTS)  Advisory  Council  on 
Transportation  Statistics  (ACTS)  to  be 
held  Friday,  May  23,  1997, 10:00  a.m.  to 
4:00  p.m.  'The  meeting  will  take  place  at 
the  U.S.  E)epartment  of  Transportation, 
400  7th  Street,  SW.,  Washington,  DC,  in 
conference  room  10234-38  of  the  Nassif 
Building. 

The  Advisory  Council,  called  for 
under  Section  6007  of  Public  Law  102- 
240,  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  December  18, 
1991,  and  chartered  on  Jime  19, 1995, 
was  created  to  advise  the  Director  of 
BTS  on  transportation  statistics  and 
analyses,  including  whether  or  not  the 
statistics  and  analysis  disseminated  by 
the  Bureau  are  of  high  quality  and  are 
based  upon  the  best  available  objective 
information. 

The  agenda  for  this  meeting  will 
include  a  review  of  the  last  meeting, 
identification  of  substantive  issues, 
review  of  plans  and  schedule,  other 
items  of  interest,  discussion  and 
agreement  of  date(s)  for  subsequent 
meetings,  and  comments  from  the  floor. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 


attend  the  meeting  must  notify  Ms. 
Carolee  Bush,  Council  Liaison,  on  (202) 
366-6946  prior  to  May  22.  Attendance 
is  open  to  the  interested  public  but 
limited  to  space  available.  With  the 
approval  of  the  Chair,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Noncommittee  members 
wishing  to  present  oral  statements, 
obtain  information,  or  who  plan  to 
access  the  building  to  attend  the 
meeting  should  also  contact  Ms.  Bush. 

Memoers  of  the  public  may  present  a 
written  statement  to  the  Council  at  any 
time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Bush  (202)  366-6946  at  least  seven 
days  prior  to  the  meeting. 

Issued  in  Washington,  DC,  on  May  1, 1997. 
Robert  A  Kniaely, 

Executive  Director,  Advisory  Council  on 

Transportation  Statistics. 

IFR  Doc.  97-11767  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

April  18, 1997.  ^ 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  subniission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Conunents  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service  (KS) 

OMB  Number:  1545-1241. 

Regulation  Project  Number:  PS-92-90 
Final. 

Type  of  Review:  Extension. 

Title:  Special  Valuation  Rules. 

Description:  Section  2701  of  the 
Internal  Revenue  Code  allows  various 
elections  by  family  members  who  make 
gifts  of  conunon  stock  or  partnership 
interests  and  retain  senior  interests.  The 
elections  affect  the  value  of  the  gifted 
interests  and  the  retained  interests. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 


Frequency  of  Response:  Othor  ((me- 
time  election). 

Estimated  Total  Reporting  Borden: 
496  hours. 

OMB  Number:  1545-1254. 

Regalation  Project  Number.  FI-34-41 
Final. 

Type  of  Review:  Extension. 

Title:  Conclusive  Presumption  of 
Worthlessness  of  Debts  Held  by  Banks. 

Description:  Paragraph  (d)  (3)  of 
section  1.166-2  of  the  regulations 
allows  banks  and  thrifts  to  elect  to 
conform  their  tax  accounting  for  bad 
debts  with  their  regulatory  accounting. 
An  election,  or  revocation  thereof,  is  a 
change  in  method  of  accounting.  The 
collection  of  information  required  in 
section  1.166-2(d)(3)  is  necessary  to 
monitor  the  elections. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Ntunber:  1545-1426. 

Regulation  Project  Number:  INTL-21- 
91  Temporary  and  Final. 

Type  of  Review:  Extension. 

Title:  Section  6662 — Imposition  of  the 
Accuracy-Related  Penalty. 

Description:  These  regulations 
provide  guidance  about  substantial  and 
gross  valuation  misstatements  as 
defined  in  sections  6662(e)  and  6662(h). 
They  also  provide  guidance  about  the 
reasonable  cause  and  good  faith 
exclusion.  The  regulations  apply  to 
taxpayers  who  have  transactions 
between  persons  described  in  section 
482  and  net  section  482  transfer  price 
adjustments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  8  hours,  3 
minutes. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20,125  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Htmt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-11694  Filed  5-5-97;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Sutmission  to  OMB  for  Review; 
Commant  RsQueat 

April  23. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiiement(8)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  sulmu8si(Hi(s) 
may  be  obtained  by  calling  the  Treastuy 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Departmoit  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0066. 

Form  Number:  IRS  Form  2688. 

Type  of  Review:  Extension. 

Title:  Application  for  Additional 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return. 

Description:  Internal  Revenue  Code 
(IRC)  section  6081  permits  the  Secretary 
to  grant  a  reasonable  extension  of  time 
for  filing  any  return,  declaration, 
statement,  or  other  doctunent.  This  form 
is  used  by  ihdividuals  to  ask  for  an 
additional  extension  of  time  to  file  U.S. 
income  tax  retiuns  after  filing  for  the 
automatic  extension,  but  still  needing 
more  time. 

Respondents:  Individuals  at 
households. 

Estimated  Number  of  Respondents: 
1.453,000. 

Estimated  Burden  Hours  Per 
Respondent: 

Learning  about  the  law  or  the  form — 
8min. 

Preparing  the  form — 10  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
929,920  hours. 

OMB  Number.  1545-0967. 

Form  Number:  IRS  Form  8453-F. 

Type  of  Review:  Extension. 

Title:  US  Estate  or  Trust  Income  Tax 
Declaration  and  Signatiu«  for  Electronic 
and  Magnetic  Media  Filing. 

Description:  This  form  is  used  to 
secure  taxpayer  signatin«s  and 
declarations  in  conjunction  with 
electronic  and  magnetic  media  filing  of 
trust  and  fiduciary  income  tax  retiuns. 
This  form,  together  with  the  electronic 
and  magnetic  media  transmission,  will 
comprise  the  taxpayer's  in<x>me  tax 
return  (Form  1041). 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 


Estimated  Numbar  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers-^ 

Recixdkeeping — 7  mm. 

Learning  aoout  the  law  or  the  foim — 
5  min. 

I^epaiing  the  form — 18  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS— 20  min. 

Frequency  of  Response:  AnnuaUy. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  830  hours. 

OMB  Number  154S-0970. 

Foim  Number  IRS  Fonn  8453-P. 

Type  of  Review:  Extension. 

Title:  US  Partnership  Declaration  and 
Signature  for  Electronic  and  Magnetic 
Media  Filing. 

Description:  This  form  is  used  to 
secure  the  general  partners'  ngnature 
and  declaratim  in  conjunction  with  the 
electrcHiic/magnetic  media  filing 
program.  This  form,  together  with  the 
electronic/magnetic  media  transmission, 
will  comprise  the  partnership's  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Ntunber  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 

Recordkeeping — 7  mm. 

Learning  aoout  the  law  on  the  form — 
5  min. 

Preparing  the  form — 20  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  410  houra. 

OMB  Number:  1545-1364. 

Regulation  Project  Number  INTL^ 
372-88  Final  and  INTL-401-88  Final . 

Type  of  Review:  Extension. 

Title:  Section  482  Cost  Sharing 
Regulations  (INTI^372-88);  and 
Intercompany  Transfisr  Pricing 
Regulations  Under  Section  482  (INTL- 
401-88). 

Description:  INTLr-372-88.  The 
information  will  be  used  to  determine 
whether  an  entity  is  an  eligible 
participant  of  a  qualified  cost-sharing 
arrangement  and  whether  each  eligible 
participant  is  sharing  the  costs  and 
benefits  of  intangible  development  on 
an  arm's  length  basis. 

INTL-401-88.  This  document 
contains  regulations  relating  to  the 
pricing  of  transfer  of  tangible  property, 
intangible  property,  or  services  between 
related  parties. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  7  houra.  51 
minutes. 
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Ftequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,850  hours. 

OMB  Number:  1545-1403. 

Regulation  Project  Number:  FI-46-93 
Final. 

Type  of  Review:  Extension. 

Title:  Hedging  Transactions. 

Description:  The  infonnation  is 
required  by  the  IRS  to  aid  it  in 
administering  the  law  and  to  prevent 
manipulation.  The  information  will  be 
used  to  verify  that  a  taxpajmr  is  properly 
reporting  its  business  hedging 
transactions. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
110,000. 

Estimated  Burden  Hours  Per 
Recordkeeper.  52  minutes. 

Estimated  Total  Recordkeeping 
Burden:  95,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

QMS  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Depaitznental  Reports  Management  Officer. 
(FR  Doc  97-11696  Filed  S-S-97:  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Subintaelon  forOMS  Revlewj 
CwMnent  Re(|iieet 

April  29. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infcHmation  collection  requirennBt(s)  to 
OMB  iot  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Trecnury 
Biu«au  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request 

In  order  to  conduct  the  customer 
survey  described  below  in  a  timely 
manner,  the  Department  of  the  Treasiiry 
is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  infonnation  collection 
by  May  9, 1997.  To  obtain  a  copy  of  this 
study,  please  contact  the  Internal 


Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  levenue  Senrke  (IKS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-01 5-G. 

Type  of  Review:  Revision. 

Title:  Houston  District  Customer 
Satisfaction  Survey. 

Description:  This  survey  instrument 
was  designed  by  the  Implementation 
Team  to  measure  customer  satisfaction 
levels  and  expectations.  The  survey  is 
voluntary  and  brief;  customer 
satisfaction  will  be  measiuvd  by 
function:  telephone,  walk-in,  collection 
and  examination;  and  the  survey  will  be 
printed  in  both  Qiglish  and  Spanish. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.600. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
180  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LeiB  K.  Holiaad. 

Departmental  Reports  Managememi  Officer. 
(FR  Doc.  97-11697  Filed  5-5-47;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Reviewr, 
Comment  Re<|uest 

April  28, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasiuy 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasiuy  Department  Clearance  Officer. 
Department  of  the  Treasxiry,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Customs  Service  (CUS) 

OMB  Number:  1515-0157. 
f  onn  Number:  None. 
Type  of  Review:  Extension. 


Titye;  Exportation  of  Used  Self- 
Propelled  Vehicles. 

Description:  llie  Exportation  of  Self- 
Propelled  Vehicles  requires  the 
submission  of  documents  verifying 
v^de  ownership  of  exporters  for 
exportation  of  vehicles  in  the  United 
States. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
fw^rofit  institutions. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  ^  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
83,330  hours. 

OMB  Number  1515-0189. 

Form  Number:  None. 

Type  ^Review:  Extension. 

Title:  Petroleiun  Refineries  in  Foreign 
Trade  Subzones. 

Description:  This  recordkeeping 
requirement  provides  special 
procedures  for  Petroleum  Refineries  in 
Foreign  Trade  Subzonerand 
reqiiirements  governing  the  operations 
of  crude  petroleum  and  refineries 
approved  as  foreign  trade  zones. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Iwmber  of  Recordkeepers: 
18. 

Estimated  Burden  Hours  Per 
Recordkeeper:  732  hours. 

Frequency  of  Response:  On  occasicm. 

Estimated  Total  Recordkeeping 
Burden:  13,176  hours. 

Clearance  Officer: ).  Edgar  Nichols 
(202)  927-1426,  US  Customs  Service. 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue.  NW,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LowiLHolIaBd, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-11698  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  CoHedion;  Submission  for 
OMB  Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OOC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  infonnation 
collection  titled  Loaalndex  Information 
Collection. 

DATES:  Comments  regarding  this 
information  collection  should  be 
submitted  to  both  the  OMB  Reviewer 
and  the  OOC  Comments  are  due  on  or 
before  Jime  5, 1997. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  the  OCC 
Contact  listed.  Direct  all  written 
comments  to  the  Communications 
Division,  Attention:  1557-LOAN,  Third 
Floor.  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW. 
Washington.  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTSOOCC.TREAS.GOV. 
Comments  should  also  be  submitted  to 
Alexander  Hunt,  Office  of  Management 
and  Budget,  Attention:  1557-LOAN, 
Room  10226,  New  Executive  Office 
Building,  Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number.  1557-LOAN.     , 

Form  Number:  Not  applicable. 

Type  of  Review:  New  collection. 

Titie:  Loan  Index  Information 
Collection. 

Description:  ESective  implementation 
of  the  OCC's  Supervision  by  Risk 
Program  requires  the  OCC  to  identify 
and  evaluate  movements  and  trends  in 
die  loan  underwriting  standards  api^ed 
■by  national  banks.  The  OCC  thwefore 
proposes  to  collect  data  on  loan 
underwriting  standards  or  benchmariu 
on  a  variety  of  loan  products.  Every 
quarter,  the  OCC  will  collect  data  on 
loans  made  or  renewed  the  previous 
quarter.  The  data  will  be  collected  by 
examiners  who  will  review  bank 
documents,  induding  loan  files.  If 
practicable,  infarmation  gathered  as  part 
of  this  collection  may  be  used  to  reduce 
the  scope  of  locm  reviews  conducted 
during  regularly  schedxiled 
examinations. 

This  collecticMi  will  not  require  banks 
to  gather,  Tnaintain,  or  provide  data  in 
a  specified  format  OOC  examiners  will 
gather  information  from  existing  bank 
documents.  The  estimated  burden  on 
banks  results  from  planned  examiner 
discussions  with  bank  management 
regarding  the  bank's  projections  for  loan 
product  volimie  and  quality,  and 
examiner  requests  for  assistance  in 
locating  files. 


Data  will  be  collected  far  eUaven 
categories  of  loan  products  (i.e.,  real 
estate  project  finance,  home  mortgages 
and  home  equity  lines,  credit  cards, 
direct  automobile).  Data  on  more  than 
one  category  of  loan  product  may  be 
collected  from  a  single  bank. 

The  data  will  be  used  by  the  OCC  as 
a  supervisory  tool.  The  OCC  will 
analyze  the  data  to  identify  benchmarks 
in  underwriting  for  the  loan  products  it 
reviews  and  to  assess  the  impact  of 
changes  or  trends  in  underwriting  on 
the  national  banking  system.  The  OCC's 
analysis  wiU  enhance  the  effectiveness 
of  the  risk-focused  approach  to 
supervising  banks,  enable  the  OCC  to 
provide  useful,  aggregate  information 
about  imderwriting  benchmarliLS  and 
trends  to  national  banks  and  examinera, 
and  enable  the  OCC  to  develop  and 
issue  timely  system-wide  guidance  as 
appropriate. 

Respondents:  Businesses  or  other  for- 
profit;  individuals 

Number  of  Respondents:  242. 

Total  Annual  Responses:  888. 

Frequency  of  Response:  Quarterly, 
except  agriculture  loan  data  which  is 
semiannual. 

Estimated  Total  Axmual  Burden: 
1.332. 

OCC  Contact:  Jessie  Gates  or  Dionne 
Walsh,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division.  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street.  SW.,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-LOAN,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respcmdent  is  not  required  to 
respond  to,  an  infonnation  collection 
.  that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1. 
1995.  unless  it  displays  a  ciurently  valid 
OMB  control  niunber.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  vdiether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
OCC's  estimate  of  die  burdm  of  the 
infonnation  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation:  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  the  informaticm. 

Dated:  April  30, 1997. 
KaicB  Soloaen, 

Director,  Legislative  €r  Regulatory  Activities 
Division. 

(FR  Doc  97-11711  Filed  5-S-47;  8:45  am) 
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UNITED  STATES  MFORMATION 
AGENCY 

Cultursily  Significant  Objects  Imported 
for  Exhibition;  Notice 

Determinations 

Notice  is  herrtiy  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  USC 
2459),  Executive  Ordra- 12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The 
Padshahnama  (History  of  the  Emperor)" 
(See  list  * ),  imported  bom  abroad  for  the 
temporary  exhibition  without  profit 
within  this  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exliibition  or  display  of  the  listed 
exhibit  objects  at  the  Arthur  M.  Sadder, 
Smidis<Muan  Institution  from  on  or 
about  May  18. 1997  to  on  or  about 
October  13. 1997.  and  at  the 
Metropolitan  Museiun  of  Art  from  on  or 
about  November  16. 1997  to  on  or  about 
Febniary  8. 1998.  and  at  Los  Angeles 
County  Museum  of  Art  from  on  or  about 
February  22. 1998  to  on  or  about  May 
17. 1998.  and  at  the  Kimbell  Art 
Museum  from  oa  at  about  May  31. 1998 
to  on  or  about  August  23. 1998,  and  at 
the  Indianapolis  Museum  of  Art  from  on 
or  about  September  6, 1998  to  on  or 
about  November  29, 1998,  is  in  the 
national  interest  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Registar. 

Dated:  May  2, 1997. 
LssIiB. 

General  Counsd. 

IFR  Doc  97-11867  Filed  5-2-97;  12:55  pm| 
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<  A  copy  of  this  li*t  may  ba  obtained  by 
rwHnting  Mn.  Jacqualiaa  H.  Caldwall,  Aa*i*tant 
Ganacal  Counael.  at  202/6lft-e9a2,  and  tha  addraas 
i«  Room  700,  U.S.  Infonnation  Agancy.  301  Fourth 
StraaC  SW..  Waafaington.  DC  20547-0001. 
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Part  II 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171,  et  ai. 
Hazardous  Materials:  Harmonization  With 
the  United  Nations  Recommendations, 
international  Maritime  Dangerous  Goods 
Code,  and  international  Civil  Aviation 
Organization's  Technical  Instructions; 
Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATKW: 


Reaaarch  and  Special  Programa 
Administration 

49  CFR  Parts  171, 172, 173, 175, 176, 
178 

(Doctet  No.  HM-^15B;  Amdt  Nos.  171-153. 
172-154, 173-261. 175-86. 176-43. 17»-119] 

Rm2137-AC82 

Hazardous  Materials:  Harmonization 
With  ttw  United  Nations 
RecommeiKtotiona.  International 
Maritime  Dangeroua  Goods  Code,  and 
International  Civil  Aviation 
Organization'a  Technical  inatnictiona 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 


This  final  rule  amends  the 
Hazardous  Matedals  Regulations  to 
maintain  alignment  with  corresponding 
provisions  of  international  standards. 
Because  of  recent  changes  to  the 
International  Maritime  Dangerous 
Goods  Code  (IMDG  Code),  the 
International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions),  and  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations),  these  revisions  are 
necessary  to  facilitate  the  transport  of 
hazardous  materials  in  international 
commerce. 

DATES:  Effective  date:  The  effective  date 
of  these  amendments  is  October  1,  1997. 

Compliance  date:  RSPA  is  authorizing 
immediate  voluntary  compliance. 
However,  persons  voluntarily 
complying  with  these  regulations 
should  be  aware  that  petitions  for 
reconsideration  may  be  received  and.  as 
a  result  of  RSPA's  evaluation  of  those 
petitions,  the  amendments  adopted  in 
this  final  rule  could  be  subject  to  further 
revision. 

Jncorpomtion  by  reference.  The 
incorporation  by  reference  of  certain 
publications  listed  in  these  amendments 
has  been  approved  by  the  Director  of  the 
Federal  Register  as  of  October  1, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656,  or  Joan  Mclntyre,  Office  of 
Hazardous  Materials  Standards, 
telephone  (202)  366-8553.  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W..  Washington,  D.C 
20590-0001. 


I.  Background 

On  December  21, 1990,  the  Research 
and  Special  Programs  Administration 
(RSPA)  published  a  final  rule  [Docket 
HM-181;  55  FR  52402]  which 
comprehensively  revised  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171  to  180,  with  respect  to  hazard 
communication,  classificaticm,  and 
packaging  requirements,  based  on  the 
UN  Recommendations.  One  intended 
effect  of  the  rule  was  to  facilitate  the 
international  transportation  of 
hazardous  materials  by  ensuring  a  basic 
consistency  between  the  HMR  and 
international  regulations. 

The  UN  Recommendations  are  not 
regulations,  but  are  recommendations 
issued  'by  the  UN  Committee  of  Experts 
on  the  Transport  of  Dangerous  Goods 
(UNCOE).  These  recommendations  are 
amended  and  updated  biennially  by  the 
UNCOE  and  are  distributed  to  nations 
throughout  the  world.  They  serve  as  the 
basis  for  national,  regional,  and 
international  modal  regulations 
(specifically  the  IMDG  Code,  issued  by 
the  International  Maritime  Organization 
(IMO).  and  the  ICAO  Technical 
Instructions,  issued  by  the  ICAO 
Dangerous  Goods  Panel).  In  49  CFR 
171.12,  the  HMR  authorize  shipments 
prepared  in  accordance  with  the  IMDG 
Code  if  all  or  part  of  the  transportation 
is  by  vessel,  subject  to  certain 
conditions  and  limitations.  Offering, 
accepting  and  transporting  hazardous 
materials  by  aircraft,  in  conformance 
with  the  ICAO  Technical  Instructions, 
and  by  motor  vehicle  either  before  or 
after  being  transported  by  aircrail.  are 
authorized  in  §  171.11  (subject  to  certain 
conditions  and  limitations). 

On  December  29. 1994,  RSPA  issued 
a  final  rule  [Docket  HM-215A;  59  FR 
67390]  amending  the  HMR  by 
incorporating  changes  to  more  fully 
align  the  HMR  with  the  seventh  and 
eighth  revised  editions  of  the  UN 
Reconunendations,  Amendment  27  to 
the  IMDG  Code  and  the  1995-96  ICAO 
Technical  Instructions.  The  final  rule 
provided  consistency  with  international 
air  and  sea  transportation  requirements 
which  became  effective  January  1,  1995. 

In  a  final  rule  published  December  16. 

1996.  RSPA  incorporated  the  latest 
editions  of  the  ICAO  Technical 
Instructions  and  the  IMDG  Code  into  the 
HMR  to  ensure  that  international 
shippers  could  begin  complying  with 
changes  to  international  air  and  vessel 
standards  going  into  effect  on  January  1. 

1997.  That  final  rule  authorized 
compliance  with  either  Amendment  27 
or  Amendment  28  of  the  IMDG  Code 
and  either  the  1995-96  or  1997-98 


ICAO  Technical  Instructions  until  Jime 
1. 1997. 

This  final  rule  amends  the  HMR  based 
on  the  ninth  revised  edition  of  the  UN 
Recommendations,  the  1997-08  ICAO 
Technical  Instructions,  and  Amendment 
28  to  the  IMDG  Code.  It  is  intended  to 
more  fully  align  the  HMR  with 
international  air  and  sea  transport 
requirements  which  became  effective 
January  1,  1997.  Other  changes  are 
based  on  feedback  from  the  regulated 
industry  and  RSPA  initiatives. 

n.  Siimiwry  of  Comments 

RSPA  received  over  40  comments  in 
response  to  the  Docket  HM-215B  Notice 
of  Proposed  Rulemaking  (NPRM).  which 
was  published  in  the  Federal  Register 
on  October  25, 1996  (61  FR  55364). 
Comments  were  submitted  by  chemical 
manufacturers,  trade  associations, 
packaging  manufacturers,  and  rail  and 
vessel  carriers.  Commenters  were 
supportive  of  RSPA's  efforts  to  maintain 
alignment  with  international  standards. 
Certain  issues  proposed  in  the  NPRM 
received  little  or  no  comment.  Other 
issues,  including  a  proposed  definition 
for  "aerosol,"  a  proposed  approval 
requirement  for  certain  nitroglycerin 
mixtures,  and  various  proposed  changes 
for  organic  peroxides  and  explosives 
packagings,  were  the  focus  of  most 
comments.  Several  commenters 
requested  transitional  provisions  and 
other  amendments  to  the  HMR  as  part 
of  this  initiative.  In  this  final  rule,  RSPA 
is  providing  a  delayed  compliance 
period  for  implementation  of  these 
changes;  however,  many  other 
suggestions  are  beyond  the  scope  of  the 
proposed  changes  in  this  rule  and  first 
should  be  the  subject  of  an  NPRM  to 
offer  adequate  opportunity  for  notice 
and  comment. 

m.  Summary  of  Regulatory  dtmn^mt  by 
Section 

Listed  below  is  a  section-by-section 
summary  of  changes  and,  as  applicable, 
a  discussion  of  comments  received. 

Part  171 

Section  171.7 

.  RSPA  proposed  to  add  or  update 
various  American  Society  for  Testing 
and  Materials  (ASTM)  standards, 
including  an  ASTM  standard  for  flash 
point  determination  (ASTM  D-3828-93) 
which  establishes  whether  a  material  is 
capable  of  sustaining  combustion  in 
relation  to  classifying  flanunable  liquids 
(ASTM  D-«206-96),  and  the  ASTM 
standard  for  assessing  corrosivity  to 
metals  (ASTM  G  31-72  (RcMpproved 
1995)).  ASTM  0-3828-93  is  the 
Standard  Test  Method  for  Flash  Point  by 


Small  Scale  Closed  Tester.  This  method 
is  equivalent  to  ASTM  D-3278  but 
specifically  applies  to  testing  petroleum 
products  and  lubricants.  ASTM  D  4206- 
96  Standard  Test  Method  for  Sustained 
Biuning  of  Liquid  Mixtures  Using  the 
Small  Scale  Open-Cup  Apparatus  is 
equivalent  to  the  test  method  currently 
provided  in  Part  173.  Appendix  H- 
Method  of  Testing  for  Sustained 
Combustibility. 

In  addition.  RSPA  proposed  to 
incorporate  the  most  current  versions  of 
the  ICAO  Technical  Instructions,  the 
IMDG  Code,  the  UN  Reconunendations 
and  the  UN  Manual  of  Tests  and 
Criteria.  Updated  references  for  the 
IMDG  Code  and  the  ICAO  Technical 
Instructions  were  adopted  in  a  final  rule 
published  December  16, 1996  [61  FR 
65958]  with  an  effective  date  of  June  1, 
1997.  Two  references  were  proposed  for 
incorporation  imder  the  Transportation 
of  Dangerous  Goods  (TDG)  Regulations 
issued  by  Transport  Canada.  These  new 
entries  reference  Schedule  21  and 
Schedule  22,  which  were  adopted  in 
1995.  w. 

Section  171.8 

In  the  NPRM,  RSPA  proposed  several 
new  definitions,  including  a  definition 
for  "Aerosol"  which  is  consistent  with 
provisions  of  §  173.306(a)(3).  As  noted 
in  the  NPRM,  the  definition  for  aerosols 
in  the  IMDG  Code  and  the  ICAO 
Technical  Instructions  includes 
containers  that  are  filled  solely  with  a 
gas,  whereas  aerosol  containers 
authorized  in  §  173.306(a)(3)  may  be 
charged  with  a  gas  only  fbr  the  purpose 
of  expelling  a  liouid,  powder  or  paste. 

RSPA  received  two  comments 
opposing  the  proposed  definition  t)f 
"Aerosol".  Both  commenters  (a 
chemical  manufacturing  company  and 
The  Chemical  Specialties  Manufacturers 
Association  (CSMA))  believed  the 
definition  in  the  HMR  should  be 
worded  in  the  same  manner  as  in  the 
UN  Recommendations.  These 
commenters  also  claimed  that  the 
proposed  definition  may  not  cover 
foams,  pastes,  gels  and  other  liquids 
which  are  not  ejected  in  suspension  in 
a  gas.  CSMA  further  noted  that  the 
proposed  definition  only  recognizes 
metal  aerosol  containers  while 
international  standards  authorize  glass 
and  plastic  as  materials  of  construction 
for  aerosol  containers. 

RSPA's  proposed  definition  for 
"Aerosol"  corresponds  to  current 
requirements  fbr  aerosols  in 
§  173.306(aM3).  Paragraph  (a)(3) 
contains  an  authorization  for  the  use  of 
metal  nonspecification  packagings 
charged  with  a  solution  of  materials  and 
compressed  gas  or  gases  (i.e..  aerosols) 


with  certain  restrictions  appl3ring  to 
internal  pressure,  filling  limits  and 
testing  of  the  container.  The  capacity  of 
this  container  cannot  exceed  50  cubic 
inches  or  27.7  fluid  ounces.  These 
provisions  apply  only  to  solutions  of 
materials  and  compressed  gas  or  gases 
which  are  not  poisonous  (other  than 
Division  6.1.  Packing  Group  m 
materials).  A  final  rule  published 
October  28. 1991.  imder  Docket  HM- 
210  [56  FR  55471].  was  issued  for 
clarification  and  to  promote  the  safe 
transportation  of  gases  shipped  under 
limited  quantity  provisions.  This  final 
rule  stated,  in  part* 

RSPA  is  concerned  about  the  serious 
potential  hazards  posed  by  shipping 
flammable  compressed  gases,  under  limited 
quantity  or  consumer  commodity  provisions, 
when  a  t:ompres8ed  gas  is  the  primary 
product  and  not  merely  an  aerosol  propellant 
additive.  RSPA  and  its  predecessor  agencies 
never  intended  that  gases  other  than  those 
used  as  a  propellant  could  be  excepted  horn 
any  of  the  HMR  when  a  package  has  more 
than  a  4-fluid  ounce  capacity. 

Thus,  ciurent  aerosol  provisions  in  the 
.  HMR  do  not  conespond  to  the  aerosol 
definition  in  international  standards, 
which  authorizes  a  gas  to  be  expelled 
"without  a  liquid,  paste,  or  powder." 
Nor  does  RSPA  intend  to  adopt  sudi  a 
provision,  because  filling  a  container 
solely  with  a  gas,  such  as  butane,  poses 
a  significandy  greater  risk  than  filling 
the  container  with  a  liquid,  paste  or 
powder  which  is  expelled  by  a  butane 
gas  due  to  greater  quantities  of  gas 
contained  in  aerosols  that  do  not 
contain  liquid,  paste  or  powder. 
Furthermore,  in  response  to 
commenters'  concern  that  the  proposed 
definition  may  not  cover  foams,  pastes, 
gels  and  other  liquids  which  are  not 
ejected  in  suspension  in  a  gas,  RSPA 
believes  that  because  foams  or  gels 
would  be  considered  liquids  expelled 
by  a  gas,  it  is  not  necessary  to 
specifically  list  them. 

Another  difference  between  domestic 
reqiiirements  for  aerosols  and 
international  standards  is  diat  the  HMR 
authorize  only  metal  containers,  while 
non-metallic  (e.g.,  made  from  gless  or 
plastic)  containers  are  authorized 
internationally.  A  November  13. 1995 
response  to  a  petition  for 
reconsideration  issued  under  Docket 
HM-215A  [60  FR  56957]  emphasized 
that  only  metal  aerosol  containers  are 
authorized  for  use.*Thi8  docummit 
noted  that  "RSPA  is  not  aware  of  any 
proposed  industry  standards  for  the 
manufocture  and  use  of  aerosol 
containers  other  than  those  made  of 
metal."  Nor  is  RSPA  aware  of  any 
subsequent  ongoing  action  to  propose 
industry  standards  for  the  manufacture 


and  use  of  non-metallic  aerosol 
containers. 

In  addition,  RSPA  proposed 
corresponding  changes  in  $$  171.11, 
171.12  and  171.12a  to  clarify  the 
proposed  definition  of  aerosols  as  it 
applies  to  aerosols  imported  in 
accordance  with  the  ICAO  Technical 
Instructions,  the  IMDG  Code  and  the 
TDG  Regulations.  These  changes,  as 
well  as  die  definition  for  aerosols,  are 
adopted  as  proposed  in  this  final  rule. 

RSPA  also  proposed  definitions  for 
"SAOT"  (self-accelerating 
decomposition  temperature),  salvage 
packagings  and  intermediate 
pyrkaginga  No  comments  were  received 
on  these  proposed  definitions,  and  they 
are  adopted  as  proposed. 

Sections  171.11. 171.12.  and  171.12a 

These  sections  authorize  shipments 
prepared  under  the  ICAO  Teclmical 
Instructions,  the  IMDG  Code,  and  the 
TDG  Regulations,  respectively.  RSPA 
proposed  to  remove  the  requirement  to 
include  the  words  "Dangerous  When 
Wet"  on  shipping  papers  in  association 
with  the  basic  description  for  Division 
4.3  matoials.  Commenters  uniformly 
supported  this  proposal,  stating  that  the 
change  was  compatible  with 
international  standards  and  that  the 
"Dangerous  When  Wet"  hazard  is 
clearly  communicated  through 
indication  of  Division  4.3  as  part  of  the 
basic  shipping  description  and  through 
use  of  Division  4.3  labels  and  placards. 
Therefore.  RSPA  is  removing  the 
requirement  for  "Dangeroiis  When  Wet" 
to  appear  on  shipping  papers  in 
association  vrith  the  basic  description. 

RSPA  also  proposed  that  the  words 
'Toxic  Inhalation  Hazard"  be  added  as 
an  alternative  to  "Poison  Inhalation 
Hazard"  or  "Inhalation  Hazard"  and 
that  "Toxic"  or  "Toxic  Gas"  be  added 
as  alternatives  to  "Poison"  or  "Poison 
Gas".  A  corresponding  provision  for 
shipping  paper  descriptions  was 
proposed  for  §  172.203(m).  Two 
comments  expressing  opposing 
viewpoints  were  received.  One 
commenter,  an  international  chemical 
and  industrial  gases  mamifiacturer, 
supported  this  proposal,  stating  that  this 
alternative  will  simplify  compliance 
when  shipping  materials  poisonous  by 
inhalation.  The  other  commenter,  a 
vessel  carrier,  believed  consistency 
could  be  achieved  through  use  of  only 
the  "Toxic"  designation.  This 
commenter  rlnimad  that  providiiig  an 
option  for  use  of  either  term  will 
confuse  people  in  the  field.  RSPA  does 
not  agree  and  is  adopting  the  alternative 
'Toxic  Inhalation  Hazard"  as  proposed 
in  the  NPRM.  However,  RSPA  is  not 
adopting  proposed  modifications  to 
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POISON  and  POISON  GAS  label  and 
placard  references.  These  references 
were  recently  modified  by  the  Docket 
HM-206  final  rule  (62  FR  1227)  and 
RSPA  believes  additional  modifications 
to  these  references  are  unnecessary. 

Also,  as  discussed  above  for  §  171.8, 
RSPA  is  adopting  a  provision  to  allow 
only  aerosols  meeting  the  definition  of 
"aerosol"  in  §  171.8  to  be  imported  in 
accordance  with  the  ICAO  Technical 
Instructions,  IMDG  Code  and  TDG 
regulations. 

Section  171.14 

A  new  paragraph  (d)  is  added  to 
provide  a  delayed  implementation  date 
for  amendments  adopted  in  this  final 
rule.  The  effective  date  of  this  final  rule 
is  October  1. 1997.  However,  RSPA  is 
authorizing  an  immediate  voluntary 
compliance  date  to  allow  shippers  to 
prepare  their  international  shipments  in 
accordance  with  the  new  ICAO,  IMDG 
Code  and  HMR  provisions.  RSPA  is  also 
authorizing  a  delayed  mandatory 
compliance  with  the  new  requirements, 
until  October  1, 1998.  This  delay  is 
comp{UtibIe  to  the  transition  provisions 
provided  in  the  final  rule  under  Docket 
HM-215A  and  offers  a  sufficient  phase- 
in  period  to  implement  new  provisions 
and  deplete  current  stocks  of  shipping 
papers,  labels,  placards,  and  containers 
affected  by  the  new  requirements.  In 
addition,  paragraph  (d)(2)  permits 
intermixing  of  old  and  new  hazard 
communication  requirements  until 
October  1, 1998. 

Part  172 

Section  172.101 

A  new  paragraph  (c)(14)  is  added  to 
allow  isomers  of  materials  listed  in  the 
Hazardous  Materials  Table  (HMT) 
which  meet  the  same  hazard  class, 
subsidiary  risk  and  packing  group  to  be 
identified  using  the  listed  shipping 
description.  One  commenter  suggested 
adding  a  provision  to  exclude  isomers 
listed  specifically  in  the  HMT.  RSPA 
agrees  and  is  revising  this  para^aph  to 
reflect  the  commenter's  suggestion. 

A  new  paragraph  (c)(15)  is  adopted  to 
allow  hydrates  of  inorganic  substances 
to  be  described  using  the  proper 
shipping  name  for  the  equivalent 
anhydrous  material.  In  this  final  rule, 
RSPA  is  clarifying  the  proposed 
regulatCHy  text  to  indicate  that  the 
hydrate  must  meet  the  same  hazard 
class  or  division,  subsidiary  risk(s)  and 
packing  group  of  the  equivalent 
anhydrous  material,  unless  the  hydrate 
is  specifically  identified  in  the  Table. 

Paragraph  (f)  is  revised  to 
acknowledge  that  Division  6.2  materials 


(other  than  regulated  medical  waste)  do 
not  have  packing  group  assignments. 

Changes  to  the  HMT  include: 

New  Packing  Group  I  entries  added 
for  certain  commodities,  including 
Adhesives,  Resin  solutions.  Paint  and 
Paint-related  material.  Disinfectants. 
Dyes,  and  Oxidizing  liquid,  n.o.s. 

An  alternative  proper  shipping  name 
"Refrigerant  gas"  plus  the  "R"  number 
is  added  to  numerous  entries,  consistent 
with  the  ninth  revised  edition  of  the  UN 
Recommendations.  Current  entries  that 
contain  an  italicized  "R"  number  are 
revised  to  include  the  "R"  number  in 
Roman  type  as  part  of  the  "Refrigerant 
gas"  alternative  proper  shipping  name. 
One  commenter  engaged  in  reselling 
prepackaged  refrigerants  expressed 
concern  that  some  refrigerant 
manufacturers  would  use  the  newly 
authorized  "Refrigerant  gas.  R  ***" 
proper  shipping  name  while  others 
would  continue  to  use  the  current 
chemical  name;  consequenUy,  a 
shipping  paper  description,  package 
markings  and  emergency  response 
information  may  not  match.  This 
commenter  recommended  that 
differences  in  proper  shipping  names 
resulting  bom  mixed  use  of  the  original 
and  alternative  pmpet  shipping  name 
on  markings,  emergency  response 
information  and  shipping  papers  be 
authorized  indefinitely,  as  long  as  the 
same  UN  or  NA  identification  number 
appears  oa  the  shipping  paper, 
emergency  response  information,  and 
package  markings.  RSPA  does  not  agree. 
The  HMT  contains  numerous  entries 
providing  an  alternative  proper 
shipping  name.  It  is  RSPA's  opinion 
that  to  offer  various  mix  and  match 
provisions  for  such  entries  is 
impracticable  and  could  result  in  greater 
confusion. 

Certain  Class  1  entries  assigned  NA 
numbers  for  domestic  transportation  are 
removed.  These  include  Explosive  pest 
control  devices  and  Propellant 
explosives  (both  liquid  and  solid). 
Domestic  exceptions  for  these 
explosives  are  incorporated  into  the 
explosive  packing  instructions,  where 
applicable. 

RSPA  proposed  a  new  entry  and 
special  provision  for  a  nitroglycerin 
mixture  containing  more  than  2  percent 
but  not  more  than  10  percent 
nitrogI]rcerin.  The  special  provision  sets 
forth  a  requirement  that  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  (AAHMS)  must  specifically 
authorize  the  nitroglycerin  mixture  as  a 
Division  4.1  material,  as  well  as  approve 
the  assigned  packing  group  and 
packaging  method  before  Uie  material 
may  be  transported  as  a  Division  4.1 
material.  A  chemical  manufacturer  and 


several  pharmaceutical  manufactiuers 
opposed  this  proposal.  According  to 
these  commenters.  a  preparation 
consisting  of  10%  nitroglycerin  is  used 
in  the  treatment  of  acute  angina  attacks. 
They  claimed  that,  imless  this  proposal 
is  dropped  or  the  domestic  supplier  of 
this  material  is  granted  an  approval  to 
ship  the  preparation  as  a  Division  4.1 
material,  transporting  this  material  as  a 
Division  l.lD  explosive  would  have  a 
significant  negative  impact  on  the 
continued  production  and  distribution 
of  this  product. 

RSPA  does  not  agree.  A  certain 
preparation  containing  10% 
nitroglycerin  was  considered  to  be  a  UN 
0143,  I.ID  explosive  by  the  UNCOE  in 
December  1994,  based  on  the  fact  that 
the  preparation  detonated  in  the  bonfire 
test  prescribed  in  test  series  6(c)  of  the 
UN  Manual  of  Tests  and  Criteria.  The 
UNCOE  recognized  that  not  all 
preparations  containing  10% 
nitroglycerin  behave  the  same. 
Therefore,  the  UNCOE  adopted  UN  3319 
with  a  provision  for  each  competent 
authority  to  authorize,  either  by 
approval  or  exemption,  a  preparation 
consisting  of  not  more  than  10% 
nitroglycerin  as  a  Division  4.1  material 
based  on  test  results.  This  provision  is 
consistent  with  the  existing  provisions 
of  §  173.1 24(a)(l)(ii)(B)  for  desensitized 
explosive  substances  which  require 
authorization,  either  by  approval  or 
exemption,  by  the  AAHMS.  RSPA 
believes  that  a  10%  nitroglycerin 
preparation  that  will  detonate  in  a  fire 
should  be  considered  a  forbidden 
material  according  to  §  173.21(h).  If  the 
preparation  is  or  may  be  explosive 
according  to  §  173.54(a),  it  is  forbidden 
for  traiisport  unless  examined  and 
approved  under  the  provisions  of 
§  173.56.  Depending  on  test  results,  the 
same  preparation  may  be  approved 
under  §  173.56  as  a  Division  4.1 
material.  RSPA  does  not  believe  the 
incorporation  of  UN  3319  with  a  lengthy 
transition  period  for  shippers  to  obtain 
an  approval  or  exemption,  where 
appropriate,  would  seriously  threaten 
the  production  of  nitroglycerin 
pharmaceutical  treatments  in  the  United 
States. 

New  entries  are  added  for  compressed 
gases  and  liquefied  gases  which  are 
toxic  and  also'meet  flammable, 
corrosive,  or  oxidizing  criteria. 

Packaging  authorizations  for  the 
current  entry  "Gas.  refrigerated  liquid" 
are  revised  to  reference  the  packaging 
provisions  for  cryogenic  liquids.  In 
addition,  two  new  entries  "Gas, 
refrigerated  liquid,  flammable,  n.o.s." 
and  "Gas,  refrigerated  liquid,  oxidizing, 
n.o.8."  are  added.  One  commenter 
supported  the  propoeal  to  change 


packaging  authorizations  for  "Gaa, 
refrigerated  liquid"  to  reference 
packagings  for  cryogenic  liquids,  but 
believed  that  packaging  exceptions 
providcRl  in  §  173.320  should  be 
authorized  for  "Gas.  refrigerated  liquid, 
nu).s."  and  "Gas,  refrigerated  liquid, 
oxidizing,  n.o.8."  The  commenter 
claimed  that  this  section  should  apply 
if  the  components  of  the  mixture  are 
exclusively  various  ctHnbinations  of 
atmospheric  gases  and/or  helium  in 
cryogenic  liquid  form.  RSPA  agrees  and 
is  adding  an  exception  in  Column  (8A) 
for  these  two  entries. 

Several  entries,  such  as  Phenyl 
isocyanate  aad  Phosphorous  trichloride, 
are  amended  by  revising  the  primary 
hazard  class  in  Colunon  (3)  and/or 
Packing  Group  in  Column  (5).  For  some 
entries,  such  a  change  in  hazard  class  or 
packing  group  also  residts  in  a 
corresponding  removal  of  the  "+"  in 
Column  (1). 

In  Column  (2)  of  the  HMT,  several 
proper  shipping  names  are  listed  in 
Roman  type,  inidicating  that  they  are 
authorized  proper  shipping  names. 
However,  they  are  not  listed  as  proper 
shipping  names  under  the  UN 
Recommendations,  the  ICAO  Technical 
Instructions,  or  the  IMDG  Code.  For 
consistency  with  the  international 
regtdations,  RSPA  is  revising  a  ntunber 
of  proper  shipping  names,  including 
"Aircraft  evacuation  slides",  from 
Roman  type  to  italics  to  indicate  that 
they  are  no  longer  authorized  proper 
shipping  names. 

Certain  entries,  such  as 
Diphenylmethane-4,4'-diisocyanate  and 
Methyl  benzoate  (which  do  not  meet 
toxicity  criteria  for  a  Division  6.1 
Packing  Group  in  material)  are  removed. 
These  commodities  were  deleted  from 
the  List  of  Dangerous  Goods  in  the  ninth 
revised  edition  of  the  UN 
Recommendations . 

The  packing  group  designation  for 
"Mercury,  contained  in  manufactured 
articles"  is  revised  from  Packing  Group 
I  to  Packing  Group  III  for  consistency 
with  the  entry  for  "Mercury"  and  the 
ICAO  Technical  Instructions. 

To  maintain  consistency<«dth  the  UN 
Recommendations,  various  proper 
shipping  names  are  amended  by  the 
addition  or  removal  of  the  word 
"compressed",  "inhibited",  "liquefied" 
or  "solution".  Several  commenters 
indicated  that  although  they  generally 
support  the  international  harmonization 
efort  and  overall  intent  to  maintain 
consistency  between  the  HMR,  the  UN 
Recommendations,  the  IMDG  Code,  and 
the  ICAO  Technical  Instructions,  they 
did  not  understand  the  basis  for  the 
addition  or  deletion  of  the  words 
"compressed."  "inhibited."  "  liquefied" 


or  "solution"  relative  to  clarifying 
certain  existing  shipping  names.  These 
amendments  were  adopted  by  the 
UNCOE,  in  part,  to  mcve  effectively 
communicate  the  threat  posed  by 
certain  materials  in  their  different 
physical  states,  e.g.,  pressurized 
materials  that  may  be  transported  as  a 
liquid  or  as  a  gas.  The  description 
modifications  were  supported  by  several 
large  industry  groups  at  the  time  the 
UNCOE  was  considering  the 
amendments. 

RSPA  recognizes  that  revising  proper 
shipping  names  to  include  or  exclude 
these  four  modifiers  to  the  key  words 
identifying  the  hazardous  materials 
poses  problems  that  makes  compliance 
diffipdt  in  the  one-year  period  provided 
in  §  172.10lQ)(lMii).  Those  difficulties 
and  the  associated  additional  costs  of 
compliance  woe  highlighted  in 
comments  |HOvided  by  several  shippers 
and  carriers  of  industrial  gases.  In 
consideration  of  those  comments,  RSPA 
is  providing  an  exception  in 
§  172.101(1)(3)  that  obviates  the  need  for 
shippers  and  carriers  to  make  special 
arrangements  to  remark  bulk  or  non- 
bulk  packagings  used  in  the 
transportation  of  the  affected  hazardous 
materials  within  one  year  follownng  the 
effective  date  of  this  rule.  Rather,  when 
the  proper  shipping  name  of  a 
hazardous  material  is  modified  only  by 
the  addition  or  omission  of  the  word 
"compressed,"  "inhibited,"  "  liquefied" 
or  "solution,"  its  packaging  may  be 
marked  with  the  previously  prescribed 
proper  shipping  name  for  that  material 
for  a  period  of  five  years  following  the 
effective  date  of  this  rule.  The  extended 
compliance  period  is  intended  to  allow 
re-marking  to  be  accomplished  in 
association  with  the  periodic  five-year 
retest  required  for  most  bulk  packagings. 

To  minimize  the  effects  of  other 
amendments,  RSPA  is  incorporating  an 
extended  transition  period  comparable 
to  that  provided  in  Docket  HM-215A. 
This  will  allow  industry  time  to  deplete 
current  stocks  of  pre-printed  shipping 
papers,  labels  and  packagings  afEEKrted 
by  the  new  shipping  names  and  to 
implement  the  changes  within  their 
respective  companies,  including 
providing  any  necessary  training  to 
employees. 

Two  commenters  pointed  out  a 
conflict  in  the  proposed  addition  of  a 
Division  5.1  subsidiary  risk  label  for  the 
entry  "Carbon  dioxide  aad  oxygen 
mixtures".  RSPA  has  stated  previously 
that  this  subsidiary  risk  should  be 
recognized  only  when  a  mixture 
contains  a  concentration  of  oxygen 
greater  than  23.5%,  requiring  a 
subsidiary  risk  label  for  this  entry 
without  regard  to  the  amount  of  oxygen 


in  the  mixture  is  inconsistent  Although 
the  UN  Recommendations  prescribe  a 
subsidiary  5.1  risk  label  without  any 
distinctions,  RSPA  agrees  with  these 
commenters.  Therefore,  a  new  Special 
Provision  77  is  added  to  limit  the 
requirement  for  this  subsidiary  risk 
label  to  mixtures  having  an  oxygen 
concentration  greater  than  23.5%  for 
domestic  transportation.  In  addition, 
RSPA  intends  to  bring  this 
inconsistency  to  the  attention  of  the  UN 
Cominittee  of  Experts. 

RSPA  is  adjustmg  quantity  limits  for 
certain  materials  identified  as  poisonous 
by  inhalation  when  transpcnted  by 
passenger  or  cargo  aircraft  or  passenger 
railcar.  Many  of  diese  changes  are 
consistent  with  current  quantity  limits 
prescribed  in  the  ICAO  Technical 
Instructions.  Certain  odnr  materials  a» 
forbidden  for  transportation  by  aircraft 
or  passenger  railcar  because  they  have 
been  identified  as  meeting  the  criteria 
for  poisonous  by  inhalation  and 
assigned  Hazard  Zone  A  for  liquids  and 
Hazard  Zones  A  and  B  for  mses. 

Other  changes  to  the  HMT  include:  (1) 
Creating  separate  entries  for  "Ammonia, 
anhydrous"  and  "Ammonia  solutions": 
(2)  adding  "Fint  aid  kits"  as  an 
alternative  proper  shipping  name  for  the 
entry  "Chemical  kits"  if  the  first  aid  kits 
contain  hazardous  materials;  (3) 
combining  entries  for  "Chlorite 
solution"  and  "Hypochlorite  solutions"; 
(4)  removing  "Methyl  alcohol"  as  an 
authorized  proper  shipping  name  for 
"Methanol"  but  retaiiiing  it  in  italics  as 
a  cross  reference;  (5)  adding  a  Class  3 
subsidiary  risk  in  Column  (6)  for  several 
entries;  and  (6)  creating  a  new  entry  for 
"Anosols  (engine  starting  fluid)"  to 
indicate  that  tibes^  aerosols  are 
prohibited  on  both  passenger  and  cargo 
only  aircraft  ' 

RSPA  is  not  incorporating  various 
entries  suggested  by  commenters  that 
were  not  proposed  in  the  NPRM.  As 
noted  previously,  these  suggestions  are 
beyond  the  scope  of  the  proposed 
changes  in  this  rule  and  should  be 
subject  to  notice  and  omunent 

Appendix  B  to  §  172.101 

RSPA  proposed  to  add,  remove  or 
revise  a  number  of  entries  in  the  HMR's 
List  of  Marine  Pollutants.  These  changes 
are  basml  on  Ammidment  27  (to  the 
extent  not  already  incorporated  in  HM- 
215A)  and  Amendment  28  of  the  IMDG 
Code.  CurrenUy,  Appendix  B  contains  a 
duplicate  entry  for  "Maneb  or  Maneb 
preparations";  however,  one  entry  has 
supplemental  information  in  Roman 
type,  while  the  supplemental 
inJormation  in  the  odier  entry  is  shown 
*  in  italics.  RSPA  proposed  to  remove  the 
entry  listed  in  all  Romaniype.  One 
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conunenter  indicated  that  the  other 
entry  should  be  retained  for  consistency 
with  the  IMDG  Code.  The  conunenter  is 
correct;  RSPA  is  retaining  the  entry 
"Maneb  or  Maneb  preparations  mth  not 
less  than  60  per  cent  maneb."  In 
addition,  several  commenters  suggested 
various  other  revisions  to  the  list  and 
RSPA  has  amended  the  list  accordingly. 

Section  172.102 

A  new  special  provision  15  is  added 
as  proposed  to  prescribe  quantity  limits 
and  packaging  for  chemical  kits  and  first 
aid  kits.  Other  special  provisions  are 
added  to  authorize  reclassification  for 
certain  commodities  and  to  provide 
exceptions  based  on  testing, 
concentrations,  or  stabilization  for 
materials  such  as  Maneb,  aqueous 
solutions  of  inorganic  solid  nitrates,  and 
Ferrocerium. 

RSPA  proposed  to  assign  Special 
Provision  30  to  the  international  entry 
for  "Sulfiir"  to  indicate  that  this 
material  is  not  subject  to  the  HMR  when 
transported  in  a  non-bulk  packaging  or 
if  formed  in  a  specific  shape.  The 
Sulphur  Institute  strongly  supported 
this  change  and  recommended 
rewording  Sf)ecial  Provision  30  by 
removing  the  phrase  "when  transported 
domestiolly".  RSPA  agrees  and  this 
special  provision  is  revised  accordingly. 

One  conunenter  suggested  RSPA 
revise  Special  Provision  47  to 
incorporate  a  special  provision  adopted 
in  the  ICAO  Technical  Instructions 
which  allows  small  packagings 
consisting  of  sealed  packets  containing 
less  than  10  ml  of  a  Packing  Group  II  or 
m  flammable  liquid  absorbed  onto  a 
solid  material  to  be  excepted  from  the 
HMR  if  no  firee  liquid  is  present  in  the 
packet  The  conunenter  believed  this 
provision  is  consistent  with  a  previous 
letter  of  opinion  RSPA  issued 
concerning  alcohol  wipes  and  should  be 
adopted  as  an  "A"  special  provision,  at 
a  minimum,  for  consistency  with  ICAO. 
RSPA  agrees  and  is  incorporating  this 
exception  into  Special  Provision  47  to 
apply  to  all  modes  of  transport 

RSPA  proposed  to  add  a  new  special 
provision  A25  to  authorize  polyester 
resin  kits  in  certain  quantities  to  be 
packaged  in  non-specification 
pwckagings  for  transportation  by  aircraft 
One  conunenter  suggested  removing  this 
special  provision,  as  well  as  Special 
Provision  40  (which  currently  is 
assigned  to  polyester  resin  kits),  and 
incorporating  all  packaging  provisions 
for  polyester  resin  kits  in  §  173.152. 
After  further  consideration,  RSPA  agrees 
and  is  adding  specific  packaging 
provisions  in  §  173.152  applicable  to  all 
modes  of  transport  for  polyester  resin 
kits. 


In  addition  to  revising  the  proper 
shipping  name  "Aluminum  smelting  by- 
products or  Aluminum  remeltlng  by- 
products" (formerly  Aluminum 
processing  by-products),  a  new  special 
provision  B115  is  assigned  to  this  entry 
to  permit  certain  non-specification  bulk 
packagings  for  these  products. 
Commenters  representing  the  aluminum 
industry  responded  favorably  to  this 
proposal.  A  conunenter  suggested  two 
modifications — one  to  add  a  new  special 
provision  applicable  to  both  non-bulk 
and  bulk  packaging  to  include  certain 
materials  which  exhibit  corrosivity  at 
PC  n  and  in  levels  and  the  other  to 
allow  both  special  provisions  to  apply 
to  "magnesium  granules."  RSPA  is 
adding  a  new  Special  Provision  128  and 
revising  §  172.101  Table  entries  for  UN 
3096  and  UN  3131  (Packing  Groups  11 
and  HI)  to  allow  aluminum  smelting  by- 
products and  aluminum  remelting  by- 
products which  are  described  by  a 
generic  proper  shipping  name  because 
they  meet  the  criteria  for  both  Division 
4.3  and  Class  8,  to  be  packaged  in 
accordance  with  Special  Provision 
B115.  However,  RSPA  is  not  expanding 
this  provision  to  include  non-bulk 
(tackagings,  nor  will  Magnesium 
granules  be  assigned  BUS.  In  the 
NPRM,  RSPA  proposed  a  special 
provision  for  ^uminiun  by-products 
which  would  eliminate  the  need  for 
DOT  Exemption  DOT-E-11602.  RSPA 
does  not  believe  it  appropriate  at  this 
time  to  adopt,  without  public  notice  and 
comment,  new  provisions  which  go 
beyond  the  relief  authorized  in  DOT-E- 
11602  and  proposed  in  the  NPRM. 

Special  novision  N50,  which 
provides  an  exception  from  Class  9 
labeling  for  marine  pollutants  that  are 
not  hazardous  substances  or  hazardoiis 
wastes,  is  removed.  A  corresponding 
change  is  made  in  Colunm  7  of  the  HMT 
to  remove  Special  Provision  N50  for  the 
entries  "Environmentally  hazardous 
substance,  liquid  (or  solid)  n.o.s." 

Section  172.203 

RSPA  is  removing  the  requirement  in 
paragraph  (j)  that  the  words  "Dangerous 
When  Wet"  be  annotated  on  shipping 
papers.  As  discussed  previously,  RSPA 
believes  that  the  "Daiigerous  When 
Wet"  hazard  is  adequately 
communicated  through  an  indication  of 
the  Division  4.3  hazard  class  as  part  of 
the  basic  description  on  shipping 
papers.  Commenters  uniformly 
supported  this  proposal  and  stated  that 
the  change  was  compatible  with 
international  standards  and  that  the 
"Dangerous  When  Wet"  hazard  is 
clearly  communicated  through 
indication  of  Division  4.3  as  part  of  the 
basic  shipping  description,  emergency 


response  information  on  the  shipping 
paper,  and  use  of  Division  4.3  labels  and 
placards. 

The  list  of  generic  proper  shipping 
names  which  require  inclusion  of  a 
technical  name  in  paragraph  (k)(3)  is 
amoided  by  adding  several  entries  for 
hydrocarbon  gases,  hydrocarbon  gas 
mixtures,  and  compressed,  liquefied  or 
refrigerated  gases  which  have  a 
subsidiary  hazard  of  oxidizer  or 
flammability.  In  addition,  RSPA  is 
adding  the  entry  for  "Organometallic 
compound,  water  reactive,  flanunable, 
n.qj."  which  was  inadvertendy  omitted 
in  a  previous  rulemakins  action. 

As  discussed  previously  in  §§  171.11, 
171.12  and  171.12a,  RSPA  is  adding  the 
word  "Toxic"  and  the  phrase  "Toxic- 
Inhalation  Hazard"  in  paragraph  (mX3) 
as  an  alternative  to  "Poison".  RSPA 
proposed  the  addition  of  a  new 
paragraph  (mK4)  to  provide  an 
exception  from  the  requirement  to 
indicate  on  a  shipping  paper  that  a 
material  is  toxic  if  the  toxicity  of  the 
material  is  based  solely  on  corrosive 
destruction  of  tissue  rather  than 
systemic  poisoning.  One  conunenter 
believed  this  exception  should  not 
apply  to  materials  poisonous  by 
inhalation,  which  require  additional 
shipping  paper  information  to 
communicate  the  presence  of  a  frttal 
inhalation  hazard.  The  conunenter 
believed  the  proposal  waa  ill  conceived 
and  not  beneficial  to  safety.  After 
further  consideration,  RSPA  believes 
that  this  proposed  exception  may  not  be 
appropriate  for  any  material  meeting 
toxicity  criteria,  not  just  a  toxic  by 
inhalation  hazard  material.  Therefore, 
proposed  paragraph  (m)(4)  is  not 
adopted  in  this  final  rule. 

Part  173 

Section  173.3 

Paragraph  (c)(3)  is  amended  to 
authorize  the  word  "SALVAGE"  as  an 
alternative  marking  for  salvage  drums. 
In  addition,  a  new  paragraph  (cK7)  is 
added  to  allow  the  use  of  sialvage 
packagings  which  have  been  certified 
and  marked  to  UN  standards.  RSPA  is 
not  adopting  other  marking 
requirements  specified  in  the  UN 
Recommendations  such  as:  (1)  Adding 
the  letter  "T"  in  the  package 
specification  markingit  foUovtring  the 
package  identification  code  (e.g.  1A2T/ 
Y300/...):  (2)  annotating  the  words 
"SALVAGE  PACKAGING"  after  the 
basic  description  on  the  shipping 
papers;  and  (3)  adopting  salvage 
packaging  performance  tests  requiring 
salvage  packagings  to  be  tested  at  the 
Packhtg  Group  II  level  using  liquid  as 
the  test  medium.  It  is  RSPA's  view  that 


additional  costs  incurred  by  such 
marking  and  performance  testing 
requirements  are  not  justified  because 
salvage  packaging  provisions  currentiy 
prescribed  in  the  HMR  are  adequate. 

Two  commenters  addressed  proposed 
changes  to  this  section  and  both 
supported  RSPA's  decision  to  retain 
current  salvage  packaging  provisions. 
For  example,  the  Steel  Shipping 
Container  Institute  maintained  that  it 
could  not  support  complete 
harmonization  with  international 
salvage  packaging  standards  until  it  has 
been  clearly  determined  that  incidents 
of  failure  in  salvage  packagings  meeting 
the  UN  standards  are  less  than  tinse 
meeting  current  HMR  requirements. 

Section  173.21 

The  last  sentence  of  paragraph  (f)  is 
amended  to  correctly  refereiK»  the  UN 
Manual  of  Tests  and  Criteria. 

Section  173.32c 

Currentiy  an  IM  portable  tank  or  its 
compartment  having  a  volume  greater 
than  5000  liters  must  have  a  Tninimnm 
filling  density  of  80%.  RSPA  proposed 
to  increase  the  mininmim  tank  or 
compartment  size  to  7500  liters, 
consistent  with  international  standards. 
One  conunenter  claimed  that  RSPA's 
proposal  did  not  go  far  enough  and 
indicated  that  a  filling  restriction  on 
portable  tanks  used  solely  for  domestic 
highway  transport  is  unjustified  and 
precludes  shippers  frtim  transporting 
relatively  small  quantities  of  hazardous 
materials  in  portable  tanks.  The 
conunenter  believed  that  a  filling 
restriction  of  less  than  80%  for  ^A 
portable  taidu  or  compartments  should 
not  apply  to  transport  by  highway.  This 
conunenter  also  stated  that  the  purpose 
of  the  "80%  rule"  was  to  preclude 
hydraulic  siuge  that  could  make 
adequate  securing  of  portable  tanks 
aboard  vessels  dilficiilt  and  potentially 
dangerous,  but  that  siu^ge  is  not  a  safisty 
concern  in  highway  transport 

R^A  disagrees  that  surge  is  not  a 
safety  concern  in  highway  transport  of 
IM  portable  tanks.  Portable  tanks,  when 
mounted  on  a  vehicle  chassis,  may  have 
a  higher  center  of  gravity  as  compared 
to  standard  cargo  tank  trucks.  The 
effects  of  liquid  movement  and  its 
destabilizing  eEfect  at  high  speed  and 
during  abrupt  turning  can  contribute  to 
roll-over.  This  effect  is  most 
predominant  when  ullage  is  greater  dian 
20%.  Furthermore,  it  is  RSPA's  opinion 
that  information  supplied  by  this 
conunenter  does  not  provide  sufficient 
incentive  for  RSPA  to  expand  relief 
beyond  that  proposed  in  the  NPRM. 
RSPA  may  consider  this  matter  further 
in  future  rulemaking  action  on  the  basis 


of  pertinent  technical  justification  (e.g., 
data  indicating  forces  experienced 
during  transport  of  portable  tanks  as  a 
result  of  cargo  surge). 

Section  173.34 

Because  of  a  printing  error,  in  the 
table  in  paragraph  (e)(18)(i).  for  DOT  8 
or  SAL  cylindos  used  to  transport 
acetylene,  under  "Porous  filler 
requalification,"  the  year  "2001"  is 
corrected  to  read  "2011*. 

Section  173.60 

As  proposed,  amendments  to  this 
section  are  consistent  with  the  UN 
Recommendations,  are  largely  editorial 
and  serve  to  streamline  and  consolidate 
general  requiremmits  for  p«/^lraging 
explosives  while  eliminating  redundant 
and  unnecessary  requirements.  These 
amendments  are  intended  to  more 
clearly  convey  general  packaging 
requireinents  applicable  to  packaging 
explosives  for  transportation  and  do  not 
impose  new  requirements. 

RSPA  received  one  comment  from  a 
company  specializing  in  explosives 
regulatory  compliance.  This  conunenter 
recommended  adding  Reference  to 
§  173.24(e)  at  Uie  end  of  $  173.60(b)(8) 
and  dropping  proposed  (b)(8)  because 
(b)(g)  addresses  compatibility.  RSPA 
does  not  agree.  Section  173.60(bK8) 
specifically  addresses  loose  explosive 
substances  or  the  explosives  substance 
of  a  uncased  or  partly  cased  article 
which  may  present  a  sifting  hazard  from 
the  package.  However,  RSPA  believes  it 
may  be  useful  to  add  the  explanatory 
reference  to  §  173.24(e)  at  the  end  of 
§  173.60(b)(9). 

Section  173.62 

RSPA  proposed  new  explosives 
packaging  methods  in  the  Explosives 
Table  which  were  developed  by  the 
UNCOE,  based  on  comments  received 
from  the  Department  of  Defense  and 
explosive  industry  representatives,  and 
on  competent  authority  approvals  and 
exemptions  issued  to  shippers  of 
expliMives.  These  new  methods  are 
significantiy  more  flexible  than  the 
methods  currentiy  prescribed  in  the 
Explosives  Table  and  incorporate  a 
broader  range  of  options  for  authorized 
inner,  intermediate  and  outer 
packagings.  In  several  instances,  inner 
and  intermediate  packagings  are  no 
longer  required.  ESq)losives  Packing 
Instructions  are  consistent  with  those 
adopted  in  the  ICAO  Technical 
Instructions.  In  addition,  many 
explosives  (particularly  those  shipped 
tmdw  not  otiierwise  specified  (n.o.s.) 
entries)  which  currmtly  require 
competent  authority  packaging  approval 
are  now  assigned  to  specific  packing 


methods  eliminating  the  requiranent  for 
the  competent  authority  to  approve  the 
packaging  for  these  explosives. 

A  conunenter  adcad  RSPA  to  revise  a 
provision  for  jet  perforating  guns  in 
proposed  Packing  Instruction  USl  to 
allow  a  higher  total  explosives  content 
per  tool  pailet,  based  on  a  current 
exemption  authorizing  this  higher 
quantity  of  explosives.  RSPA  agrees  and 
is  revising  USl  to  authorise  up  to  90.8 
kg  (200  pounds)  total  explosive  ctmtents 
per  pallet 

Another  conunenter,  the  Sporting 
Arms  and  Ammunition  Manufecturets' 
Institute  (SAAMI).  recommended 
several  changes  to  the  proposed 
revisions.  First  SAAMI  believed  the 
elimination  of  iimer  packaging 
requirements  for  "Cartridges,  small- 
arms"  (UN0012)  is  inconsistent  with 
§  173.60  (bM3)  and  (bKS).  RSPA  does  not 
agree.  Only  when  m^al  outer 
packagings  are  used  ba  UN0012.  would 
§  173.60(b)(3)  require  a  means  of 
prevention  bom  contact  «vith  the 
cartridges.  This  means  could  be  padding 
or  partitions  and  not  necessarily  an 
inner  packaging.  These  cartrid^  have 
their  explosives  substances  enclosed  in 
an  outer  casing  and  do  not  require 
separation  according  to  §  173.60(bK3)- 
RSPA  believes  the  recessed  primw  well 
design  of  most  cartridges  for  weapons 
effectively  protects  die  article  from 
accidental  actuation.  Shippers  should 
add  protection  for  articles  that  present 
an  actuation  hazard  according  to 
§  173.60(b)(5),  but  that  protection  can  be 
offered  by  means  other  than  requiring 
an  inner  packaging. 

Secondly,  SAAMI  claimed  that 
"Small  arms  ammiuiition,  C^tM-D" 
would  require  more  stringent  packaging 
under  §  173.63(bX2)  than  "Cartridges, 
small  arms"  classed  as  Division  1.4S 
and  packaged  in  accordance  with 
Pacldng  Instruction  130.  RSPA  believes 
that  more  stringent  penkaging 
requirements  for  ORM-D  materials 
(which  are  excepted  from  most  shipping 
paper,  marking,  labeling  and  placarding 
provisions  of  the  HMR)  is  ap{nopriate. 
Furthermore,  cartridges  for  weapons 
must  be  cleariy  identified,  marked  and 
labeled  as  Division  1.4S  explosive 
articles. 

SAAMI  also  claimed  that  packaging 
requirements  for  "Cases,  cartridge, 
empty  writh  primer"  (UN0O55)  are  more 
stringent  thui  for  "Cartridges,  small 
arms"  (UN0012).  RSPA  believes  the 
inner  packaging  requirement  for 
UN0055,  primed  cartridge  cases,  empty* 
in  Packing  Instruction  136  is 
appropriate.  These  cases  have  an 
exposed  explosive  substance  coated  or 
deposited  on  the  primer  which  could 
loosen  and  sift  out  of  the  outer 
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packaging  without  the  inner  packaging 
requirement. 

RSPA  does  not  agree  with  SAAMI's 
contention  that  the  wording  in  Packing 
Instruction  133,  regarding  the 
authorization  of  trays  as  inner 
packagings  for  certain  explosives,  is 
confusing.  RSPA  believes  that  listing 
UN  identification  numbers  for  which 
the  use  of  trays  as  inner  packagings  is 
prohibited  is  clearer  because  nearly  50 
percent  fewer  numbers  are  listed. 

Finally,  SAAMI  recommended  that 
for  "Primers,  cap  type"  (IJN0044),  D9 
and  Dll  limitations  assigned  to  current 
Packing  Method  E-142  should  be 
reinstated  in  Packing  Instruction  133. 
RSPA  does  not  agree.  The 
harmonization  of  the  HMR  to 
international  performance-oriented 
packaging  requirements  and  with 
general  packaging  instructions  for 
explosives  has  resulted  in  the  successful 
elimination  of  many  explosive  quantity 
limitations  per  package.  As  a  result, 
shipper  compliance  has  become  easier 
to  achieve  without  increased  risk  to  the 
public. 

Section  173.120 

Paragraphs  (a)(3)  and  (b)(3)  are 
revised  to  include  a  reference  to  ASTM 
D  4206  and  a  new  paragraph  (c)(l)(i)(C) 
is  added  to  reference  test  method  ASTM 
D  3828. 

Section  173.124 

Amendments  to  the  test  mediods  for 
flammable  solids,  pyrophoric  materials, 
self  heating  substances  and  water 
reactive  materials  are  adopted  as 
proposed.  The  Self-Reactive  Materials 
Table  is  updated  to  include  seven  new 
substances,  consistent  with  the  UN 
Recommendations.  In  the  ninth  revised 
edition  of  the  UN  Recommendations, 
Figure  14.2  (Flow  Chart  for  Self- 
Reactive  Substances)  was  amended. 
Paragraph  (a)(2)(iv)  of  that  chart  is  used 
to  determine  the  generic  type  for  a  self- 
reactive  material. 

Section  173.125 

The  criteria  for  classification  and 
packing  group  assignment  for  readily 
combustible  materials  of  Division  4.1  is 
amended  for  consistency  with  the  UN 
Recommendations.  A  reference  to 
Appendix  E  (which  is  removed  in  this 
final  rule)  is  replaced  by  references  to 
the  UN  Manual  of  Tests  and  Criteria. 

In  paragraph  (b),  the  UN  burning  rate 
test  and  criteria  for  classification  is 
ihcorporated.  The  classification  criteria 
for  readily  combustible  materials  is 
amended  to  require  powdered,  granular 
and  pasty  materials  to  be  classified  in 
Division  4.1  when  the  burning  time  for 
one  or  more  of  the  test  runs,  according 


to  the  UN  burning  rate  test  method,  is 
less  than  45  seconds  or  the  rate  of 
burning  is  more  than  2.2  mm/s.  Powders 
of  metal  or  metal  alloys  are  classified  in 
Division  4.1  when  they  can  be  ignited 
and  the  reaction  spreads  over  the  whole 
length  of  the  sample  in  10  minutes  or 
less. 

Readily  combustible  solids  are 
assigned  to  Packing  Group  11  if  the 
burning  time  is  less  than  45  seconds  and 
the  flame  passes  the  wetted  zone. 
Packing  Group  II  is  assigned  to  powders 
of  metal  or  metal  alloys  if  the  zone  of 
reaction  spreads  over  the  whole  length 
of  the  sample  in  five  minutes  or  less. 
Packing  Group  III  is  assigned  if  the 
burning  time  is  less  than  45  seconds  and 
the  wetted  zone  stops  the  flame 
propagation  for  at  least  four  minutes. 
Packing  Group  III  is  assigned  to  metal 
powders  if  the  reaction  spreads  over  the 
whole  length  of  the  sample  in  more  than 
five  minutes  but  not  more  than  ten 
minutes. 

In  paragraph  (c).  Packing  Group  II  and 
in  assignment  criteria  for  self-heating 
materials  is  revised  to  more  accurately 
account  for  the  volume  of  material  being 
transftorted.  For  instance,  certain  self- 
heating  materials  which  are  packaged 
and  transported  in  volumes  less  than  3 
cubic  meters  or  in  quantities  less  than 
450  liters  are  not  subject  to  the 
requirements  of  the  HMR. 

m  paragraph  (d),  the  packing  group 
assignment  criteria  is  revised  for 
consistency  with  the  UN 
Recommendations.  These  amendments 
do  not  significantly  afiiect  the  packing 
group  assignment  criteria,  but  are  purely 
editorial  to  clarify  the  meaning  of 
"spontaneous  ignition." 

Section  173.127 

RSPA  is  revising  the  definition  for 
solid  oxidizers  and  adding  a  new 
definition,  test  and  criteria  for  liquid 
oxidizers.  Liquid  oxidizers  would  not  be 
classified  by  analogy  as  currently 
required  in  the  HMR.  The  references  to 
Appendix  F  (which  is  removed  in  this 
final  rule)  are  replaced  by  a  reference  to 
the  UN  Manual  of  Tests  and  Criteria. 

Paragraph  (b)(1)  is  revised  to  include 
a  statement  indicating  that  the  material 
must  be  tested  in  the  concentration 
offered  for  transport.  The  criteria  for 
packing  group  assignment  is  revised  to 
specify  the  ratios  of  solid  oxidizing 
material  and  cellulose  used  in  assessing 
the  burning  characteristics  for 
comparison  mth  the  burning 
characteristics  of  potassium  bromate, 
potassiiun  perchlorate  or  potassium 
persulphate  and  cellulose  mixtures. 

Paragraph  (b)(2)  incorporates  packing 
group  assignment  criteria  for  liquid 
oxidizers  adopted  in  the  ninth  revised 


edition  of  the  UN  Recommendations. 
Incorporating  specific  criteria  for  liquid 
oxidizers  provides  a  more  precise  means 
for  shippers  to  classify  these  products 
and  eliminates  ambiguity  involved  in 
classifying  these  materials  by  analogy. 

Section  173.128 

In  paragraph  (c)(3)  the  reference  to  the 
UN  Manual  of  Tests  and  Criteria  is 
revised  to  reflect  its  correct  title. 
Paragraph  (e)  is  amended  to  update  the 
reference  to  Figure  11.1  (Classification 
and  Flowchart  Scheme  fbr  Organic 
Pooxides). 

Section  173.132 

A  new  paragraph  (b)(3)(iii)  is  added  to 
clarify  when  solid  and  liquid  materials 
are  required  to  be  tested  for  acute 
toxicity  by  inhalation.  One  commenter 
recommended  that  RSPA  remove  the 
second  sentence  in  paragraph  (b)(3) 
because  proposed  (b)(3)(iii)  not  only 
addresses  this  issue  but  is  more  specific. 
RSPA  does  not  agree.  While  there  is 
some  overlap,  current  (b)(3)  provides 
more  details  of  testing  and  new 
(b)(3)(iii)  is  more  specific  as  to  when 
tests  must  be  run. 

Current  paragraph  (c)  is  redesignated 
as  paragraph  (d),  and  a  new  paragraph 
(c)  is  added  to  authorize  three  methods 
for  use  in  classifying  and  assigning 
packing  groups  to  mixtures  of  materials 
possessing  oral  and  dermal  toxicify 
characteristics.  One  commenter  pointed 
out  that  the  formula  in  paragraph  (c)  is 
missing  a  "-i-"  between  the  second  and 
third  fractions  and  also  is  missing  a  note 
found  in  international  standards.  In  this 
final  rule,  RSPA  is  inserting  the  "+" 
between  the  second  and  third  fractions. 
RSPA  intentionally  did  not  propose  the 
additional  note  referenced  by  this 
commenter  because  the  note  provides 
optional  information  rather  than 
imposing  a  regulatory  requirement. 
However,  for  consistency  with 
international  standards  and 
convenience  of  the  reader,  RSPA  is 
adding  the  note  at  the  end  of  paragraph 
(c). 

Section  173.136 

A  new  paragraph  (c)  is  added  to 
clarify  that  sldn  corrosion  test  data 
developed  prior  to  September  30, 1995, 
would  continue  to  be  valid.  This 
revision  is  based  on  a  statement  in  the 
preamble  to  the  HM-215A  final  rule 
(December  29, 1994;  59  FR  67400)  that 
RSPA  would  not  require  retesting  of 
materials  classified  under  the  previous 
test  method  in  Appendix  A  of  Part  173. 

Section  173.137 

Paragraph  (b)  is  revised  to  clarify  that, 
when  determining  whether  a  material 


meets  Class  8  Packing  Group  Q,  the 
material  cannot  meet  Class  8  Packing 
Group  I . 

Section  173.152 

Limited  quantity  provisions  are  added 
in  paragraph  (b)(4Ki)  for  polyester  resin 
kits  for  transport  by  all  modes. 

Section  173.162 

A  new  sentence  is  added  at  the  end 
of  the  paragraph  to  provide  an  exception 
from  the  HMR  for  small  quantities  of 
gallium  contained  in  manufactured 
articles  or  apparatuses. 

Section  173.166 

This  section  is  revised  to  remove  all 
references  to  "seat-belt  modules", 
consistent  with  changes  in  the  UN 
Recommendations.  Packaging 
provisions  in  paragraph  (e)  are  revised 
to  add  dnims,  jerricans,  and  plastic 
boxes  to  the  array  of  authorized 
packagings.  In  addition  to  non- 
specification  containers  currentiy 
authorized  for  transporting  air  bags 
within  a  controlled  distribution  system, 
RSPA  is  also  specifically  authorizing 
dedicated  handling  devices. 

Section  173.185 

This  section  is  revised  for  consistency 
with  changes  adopted  in  the  ninth 
revised  edition  of  the  UN 
Recommendations  and  in  the  ICAO 
Technical  Instructions. 

Currentiy  there  are  different  quantity 
limitations  in  the  HMR  for  determining 
whether  lithium  cells  and  batteries  may 
be  designated  as  items  of  Class  9  on  the 
basis  of  whether  they  meet  the  tests  and 
criteria  provided  in  the  UN  Manual  of 
Tests  and  Criteria.  These  limitations 
also  apply  to  lithium  cells  and  batteries 
contained  in  equipment.  The  limitations 
are  based  on  whether  the  cells  or 
batieries  will  be  transported  on 
passenger  or  cargo  aircraft  Consistent 
with  the  ICAO  Technical  Instructions, 
RSPA  is  adopting  an  authorization  to 
allow  cells  containing  not  more  than  12 
grams  of  lithiimi  or  lithium  alloy,  and 
batieries  containing  not  more  than  500 
grams  of  lithium  or  lithiimi  alloy,  to  be 
designated  as  Class  9  when  transported 
by  passenger  or  cargo  aircraft  This  also 
applies  to  lithium  cells  and  batteries 
contained  in  equipment  under  specified 
conditions. 

RSPA  is  also  expanding  the  types  of 
packagings  authorized  for  transporting 
cells  and  batteries  by  aircraft  to  include 
an  array  of  boxes,  drums  and  jerricans. 
Additionally,  RSPA  is  eliminating  the 
requirement  for  equipment  containing 
lithium  cells  and  batteries  to  be 
packaged  in  waterproof  outer  packaging 
if  the  equipment  itself  is  constructed  to 


be  waterproof  (j.e.,  lifiasaving  equipment 
designed  to  function  in  water). 

One  commenter  indicated  that  his 
company's  batteries  would  not  pass  all 
the  tests  specified  in  the  UN  Tests  and 
Criteria  for  lithium  batteries.  RSPA 
believes  the  regulations  as  adopted 
provide  an  adequate  alternative  for 
lithium  battery  manufacturers.  Under 
§  173.185  (i),  manufacturers  who 
experience  difficulty  in  meeting  the  UN 
Tests  and  Criteria  for  lithium  batteries 
may  apply  for  an  approval  provided 
they  can  demonstrate  an  equivalent 
level  of  safety. 

Sections  173.201-173.203  and 
173.211—173.213 

Aluminum  jerricans,  3B1  or  3B2,  are 
added  as  authorized  packagings  in  each 
of  these  sections. 

Section  173.220 

Consistent  wdth  proposed  changes  in 
§  176.905  for  wet  batteries  transported 
by  vessel,  paragraph  (c)(1)  is  amended 
to  remove  the  reference  to  §  176.905  and 
to  state  that  a  motor  vehicle  or 
mechanical  equipment  which  is 
electrically  powered  is  not  subject  to  the 
HMR. 

Section  173.224 

In  paragraph  (b),  the  Self-Reactive 
Materials  Table  is  amended  by  adding 
seven  new  entries.  The  Packing  Method 
Table  for  Generic  Types  in  paragraph 
(c)(3)  is  removed  bcKzause  the 
information  is  specifically  listed  in  the 
Self-Reactive  Materials  Table,  and 
paragraph  (c)(4)  is  redesignated 
paragraph  (c)(3). 

Section  173.225 

Paragraph  (b)  explains  column 
headings  in  the  Organic  Peroxide  table. 
Specifically,  paragraph  (b)(2)  describes 
the  information  comprised  in  the 
column  entitied  "ID  Number."  The 
word  "Exempt"  occasionally  appears  in 
place  of  an  identification  number,  but  is 
not  defined  in  §  173.225.  In  this  final 
rule,  paragraph  (b)(2)  is  amended  by 
adding  a  statement  to  clarify  that  the 
word  "Exempt,"  if  it  appears  in  the 
Organic  Penudde  Table,  means  that  the 
material  is  not  regulated  as  an  organic 
peroxide. 

In  paragraph  (b)(4)(ii),  the  use  of  type 
B  diluents  for  desensitization  of  organic 
peroxides  is  authorized  for  all  organic 
peroxides  provided  that  the  boiling 
point  is  at  least  60  °C  (140  '¥)  greater 
than  the  SADT  of  the  organic  peroxide 
in  a  50  kg  padcage.  Paragraph  (b)(6)  is 
revised  to  indicate  that  lower  control    . 
temperatures  are  required  when  EBCs 
and  bulk  packagings  are  used. 


Paragraph  (c)(2),  which  prohibits  IBCs 
and  bulk  packagings  unless  authorized 
through  an  approval,  is  removed.  The 
Packing  Method  Table  for  Generic 
Types  in  puagraph  (c)(3)  is  removed 
because  the  ii^onnation  is  specifically 
listed  in  the  Organic  Peroxides  Table, 
and  paragraph  (c)(4)  is  redesignated 
paragraph  (cK3). 

Paragraph  (d)  is  revised  to  consolidate 
two  t^les  specifying  packagings  for 
liquid  and  solid  organic  peroxides  and 
self-reactive  materials  into  one  table  for 
both  liquids  and  solids. 

RSPA  is  authorizing  bottom  outiets 
for  organic  peroxides  in  bulk  packagings 
by  removing  the  prohibition  in  the  last 
sentence  of  paragraph  (eK2)  and 
removing  paragraph  (e)(3)(i)(B). 
Paragraph  (e)(3)(i)(C)  is  redesignated 
paragraph  (eH3)(i)(B). 

Para^ph  (e)(5)  is  revised  to 
authorize  the  transport  of  stabilized 
peroxyacetic  acid,  type  F  (containing 
not  more  than  17  percent  peroxyacetic 
acid)  in  type  31A  IBCs.  A  similar 
proposal  made  by  the  United  States  has 
been  approved  by  the  UN  Committee  of 
Experts  for  incorporation  into  the  tenth 
revised  edition  of  the  UN 
'  Recommendations. 

Section  173.226 

Paragraph  (c)(1)  is  amended  to  add 
aluminum  jerricans  as  an  authorized 
packaging. 

Section  173.315 

When  the  hazard  class  and  division 
assigned  to  "Methylamine,  anhydrous" 
was  changed  from  Division  2.3 
(poisonous  gas)  to  Division  2.1 
(flammable  gas),  RSPA  failed  to  correct 
the  §  173.315  table  entty  for  this 
material  by  removing  Notes  22  and  24. 
The  table  entry  is  being  corrected  in  this 
final  rule. 

Sections  173.316  and  173.318 

RSPA  proposed  the  addition  of  a 
requirement  for  mixtures  of  cryogenic 
liquids,  where  charging  requirements 
are  not  specifically  prescribed,  to  be 
shipped  in  packagings  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  A  commenter 
expressed  confusion  as  to  whether  this 
proposal  would  eliminate  the  need  for 
DOT  Exemption  DOT-E-10001.  RSPA  is 
revising  the  (Hoposed  provisions  in 
paragraphs  (d)  and  (f)(4)  of  §§  173.316 
and  173.318,  respectively,  to  clarify  that 
an  approval,  rather  than  an  exemption, 
is  necrded. 

Appendix  E  and  Appendix  F 

As  proposed,  the  guidelines  for 
classification  and  packing  group 
assignment  for  Classes  4  and  5  are 
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removed.  RSPA  believes  the  UN  Manual 
of  Tests  and  Criteria  is  a  more 
appropriate  reference  f(»  these  test 
methods.  The  NPRM  stated  that  by 
removing  Appendix  E  and  F.  RSPA  will 
decrease  the  number  of  amendments  to 
the  HMR  necessary  for  consistency  with 
the  UN  Manual  and  will  reduce  the 
number  of  pages  in  the  HMR.  One 
commenter  objected  to  this  proposal, 
claiming  potential  difficulty  and 
expense  in  obtaining  copies  of  the  most 
ciurent  version  of  the  UN  Test  Manual. 
RSPA  does  not  agree.  A  copy  of  the 
ciurent  test  manual  is  part  of  the  HM- 
215B  public  record  maintained  by 
RSPA's  Dockets  Unit.  Upon  request  to 
the  RSPA  Dockets  Unit  (202-366-5046). 
RSPA  will  reproduce  and  provide 
pertinent  pages  &om  the  most  ciurent 
UN  Test  Manual. 

Part  175 

Section  175.10 

Paragraph  (a)(22)  is  revised  to  allow 
mercury  thermometers  (in  addition  to 
mercury  barometers)  to  be  carried  in 
carry-on  baggage  by  a  representative  of 
a  government  weather  biueau  or  similar 
official  agency,  provided  the  individual 
advises  the  aircraft  operator  of  its 
presence  in  the  baggage. 

Part  176 

Section  176.78 

Paragraph  (k),  which  pertains  to 
stowage  of  power-operated  industrial 
trucks  on  board  a  vessel,  is  revised  to 
correspond  to  proposed  revisions  in 
§  176.905. 

Section  176.84 

A  new  code  17  is  added  to  prescribe 
segregation  for  a  compressed  or 
liquefied  gas  which  is  toxic,  flammable 
and  corrosive. 

Section  176.905 

RSPA  is  revising  requirements  for 
transporting  motor  vehicles  or 
mechanical  equipment  powered  by^ 
internal  combustion  engines  by  vessel  to 
take  account  of  recent  changes  which 
have  occurred  in  the  IMDC  Code  and  in 
response  to  comments  received  to  the 
NPRM  and  during  public  outreach 
meetings.  In  Amendment  27  of  the 
Code,  the  proper  shipping  name 
"Engines,  Internal  Combustion", 
UN3166,  was  added  in  order  to  regulate 
motor  vehicles  and  other  equipment 
powered  by  internal  combustion 
engines.  However,  this  proper  shipping 
name  was  removed  and  these  materials 
were  deregulated  in  Amendment  28  of 
the  IMDC  Code. 

Although  RSPA  did  not  propose  total 
relief  for  the  transport  of  motor  vehicles 


by  vessel,  it  proposed  modifying  the 
vessel  carriage  provisions  to  allow 
battery  cables  to  remain  connected  in 
transport  and  allow  vehicles  transported 
on  roll-on  roll-off  ships  to  be 
transported  without  being  subject  to  the 
HMR.  Additionally,  revised  transport 
provisions  for  vehicles  fueled  with 
compressed  gas  and  for  certain  battery- 
powered  vehicles  were  proposed  to 
provide  clarity. 

One  conunenter  suggested  that  RSPA 
remove  this  section  firom  the  HMR  and 
provide  total  relief  for  the  transport  of 
mechanical  equipment  powered  by 
internal  combustion  engine  by  vessel. 
RSPA  believes  that  total  relief  would 
not  be  in  the  best  interest  of  safety  and 
that  certain  precautions  which 
minimize  the  potential  for  hazardous 
materials  incidents  involving  internal 
combustion-powered  vehicles  and 
equipment  are  warranted. 

Another  commenter  recommended 
that  the  motor  vehicle  carriage 
requirements  in  this  section  be  adopted 
in  the  IMDC  Code  to  alleviate  the  safety 
and  practical  problems  that  could  arise 
with  the  deregulation  of  motor  vehicles 
in  Amendment  28  of  the  Code.  Work  at 
the  International  Maritime  Organization 
to  amend  the  IMDC  Code  is  beyond  the 
scope  of  this  rulemaking.  The 
commenter  also  noted  that  to  require  the 
fuel  tank  to  be  no  more  than  one-fourth 
full  is  somewhat  arbitrary  and  can  be 
eliminated  with  an  inspection  for  leaks 
prior  to  loading.  RSPA  does  not  agree. 
The  purpose  of  the  quarter  tank 
requirement  is  to  limit  the  amount  of 
flammable  vapors  which  would  collect 
in  an  enclosed  space  such  as  a  freight 
container  should  a  fuel  leak  occur. 
Although  fuel  tanks  sizes  vary,  RSPA 
believes  that  limiting  the  fuel  present  in 
a  vehicle's  tank  is  a  valuable  safety 
measure  necessary  to  alleviate  the 
hazard  of  an  undetected  leak  during 
long  ocean  voyages.  Therefore,  the 
proposed  requirement  will  remain 
unchanged.  Finally,  this  conunenter 
noted  that  paragraph  (Q  requires  a  fire 
extinguishkig  system  capable  of  alerting 
personnel  on  the  bridge  of  a  ship,  which 
should  apply  instead  to  the  smoke  or 
fire  detection  system  discussed  in 
paragraph  (g).  RSPA  agrees  and  is 
revising  this  provision  accordingly. 

Several  provisions  are  added  to 
incorporate  transport  safety  measures 
included  in  recently  issued  motor 
vehicle  exemptions  that  now  allow 
transport  of  motor  vehicles  with 
batteries  connected.  These  provisions 
include  a  requirement  for  an  inspection 
of  the  vehicle's  battery  and  associated 
equipment  prior  to  loading  and 
requiring  the  removal  of  a  vehicle's 
ignition  key. 


Part  178 
Section  178.511 

This  section  is  amended  to  adopt 
requirements  for  aluminum  jerricans 
consistent  with  the  UN 
Recommendations.  Packaging  codes  3B1 
and  3B2  are  added.  Paragraph  (b)  is 
amended  to  incorporate  construction 
requirements  for  aluminum  jerricans 
consistent  wit^the  UN 
Recommendations. 

Section  178.703 

In  paragraph  (b)(6).  requirements  for 
marking  inner  receptacles  of  31HZ2 
composite  IBCs  are  added.  All  inner 
receptacles  must  be  marked  writh  the 
code  number  designating  the 
intermediate  bulk  container  design  type, 
the  name  or  symbol  of  the  manufactiuer. 
the  date  of  manufacture  and  the  country 
authorizing  the  allocation  of  the  mark. 
In  addition,  where  the  outer  casing  of  a 
31HZ2  IBC  could  be  dismanded,  each  of 
the  detachable  parts  must  be  marked 
with  the  month  and  year  of  manufacture 
and  the  name  or  symbol  of  the 
manufacturer. 

Section  178.707 

In  paragraph  (c)(2),  a  new  requirement 
is  added  to  indicate  that  the  outer 
packaging  of  31HZ2  composite  IBCs 
nuist  enclose  the  inner  receptacles  on 
all  sides.  In  paragraph  (c)(3)  a  new 
requirement  is  added  to  indicate  that 
inner  receptacles  of  31HZ2  composite 
IBCs  must  consist  of  at  least  three  plies 
of  film.  In  paragraph  (c)(6),  a  new 
requirement  is  added  to  indicate  that 
IBCs  of  type  31HZ2  must  be  limited  to 
a  capacity  of  not  more  than  1250  liters. 

Section  178.815 

In  paragraph  (c)(3),  the  words  "which 
bear  the  stacking  load"  are  added  to 
clarify  that  rigid  plastic  IBCs  and 
composite  IBCs  widi  plastic  outer 
packagings  must  be  tested  for  28  days  at 
40<t:  (104'F)  when  the  plastic  outer 
packagings  bear  the  stacking  load.  IBCs 
with  plastic  outer  packagings  that  are 
designed  with  metal  comer  posts  to  bear 
the  stacking  load  are  not  required  to  be 
tested  for  28  days  at  40*1:  (104°F).  but 
must  be  subjected  to  the  stacking  test  for 
24  hours. 

IV.  Rnlemaldng  Analyeaa  and  NoHoes 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget  The 
rule  is  not  considered  a  significant  rule 
imder  the  Regulatory  Policies  and 


Procedures  of  the  Department  of 
Transportation  [44  FR  11034). 

The  economic  impact  of  this  final  rule 
is  expected  to  result  in  only  minimal 
costs  to  certain  persons  subject  to  the 
HMR  and  may  result  in  modest  cost 
savings  to  a  small  number  of  persons 
subject  to  the  HMR  and  to  the  agency. 
Most  of  the  revised  requirements 
adopted  in  this  rulemaking  received 
industry-association  support  before  the 
United  Nations  Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods.  Of 
the  comments  received  in  this  docket, 
few  dealt  with  increased  costs  of 
compliance.  Nevertheless,  RSPA 
believes  it  adequately  addressed  the 
concerns  of  commenters  focused  on 
increased  costs  of  compliance  through 
its  adoption  of  a  five-year  e^Ctended 
compliance  period  pertaining  to 
package  marking  requirements.  Because 
of  the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
hazardous  materials  transportation  law. 
49  U.S.C.  5701-5127.  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  State,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material; 

(2)  The  packing,  repacking,  handling, 
labeling,  meriting,  and  placarding  of 
hazardous  material; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  dociunents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  r.se  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  items  (1).  (2).  (3).  and  (5) 
above  and,  if  adopted  as  final,  would 
preempt  State,  local,  or  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard. 
Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  Uiat  if  DOT  issues  a 
regulation  concerning  any  of  the 


covered  subjects  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  will  be  [insert  date  180 
days  after  issuance  of  final  rule]  under 
this  docket  Thus.  RSPA  lacks  discretion 
in  this  area,  and  preparation  of  a 
federalism  assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  final  rule  incorporates  changes 
adopted  in  the  ninth  revised  edition  of 
the  UN  Recommendations,  the  1997-98 
ICAO  Technical  Instructions,  and 
Amendment  28  to  the  IMDC  Code.  It 
applies  to  offerors  and  carriers  of 
hazardous  materials  and  facilitates  the 
transportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with  international 
requirements. 

This  final  rule  will  affact  small 
business  entities  that  ship  or  transport 
hazardous  materials,  but  any  adverse 
economic  impact  should  be  minimal 
Certain  costs  incurred  througb  changes 
to  hazard  communication  and 
classification  requirements  will  be 
minimized  through  a  lengthy  optional 
compliance  period,  which  vrill  allow  a 
sufficient  phase-in  period  to  implement 
new  provisions  and  deplete  cunent 
inventory  affected  by  the  new 
requirements.  If  changes  already 
incorporated  in  international  standards 
are  not  adopted  in  this  final  rule.  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
will  be  at  an  economic  disadvantage  by 
being  forced  to  comply  with  a  dual 
system  of  regulation. 

Based  on  readily  available 
information  concerning  the  size  and 
natiue  of  entities  likely  affected  by  this 
final  rule,  I  certify  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act 

D.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  OMB  control  numbers 
2137-0034  for  shipping  papers  and 
2137-0557  for  approvals.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 


E.  Regulation  Identifier  Numbar{RIN) 

A  regulation  identifier  niunber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-refarance  this  action  with  the 
Unified  Agenda. 

Lilt  of  Snbfecti 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  leCarence, 
Reporting  and  recordkeeping 
requirements. 

49CFRPartl72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requiremoits. 

49  cut  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49CFRPartl7S 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49CFRPartl76 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49CFRPartl78 

Hazardous  matpHaU  transportation. 
Motor  vehicles  safefy.  Packaging  and 
containers,  Re[>orting  and  recordkeeping 
requirements. 

In  consideration  of  the  forgoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFMmONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

2.  In  die  §  171.7(aH3)  Table,  two  new 
entries  are  added  in  numerical  order 
under  the  entry  for  American  Society  for 
Testing  and  Materials  and  the  last  entry 
under  the  entry  for  United  Nations  is 
revised,  to  read  as  follows: 


§171.7 
(a)  Matter  incorporated  by  reference. 
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(3)  Table  of  material  incorporated  by 
reference.  •  *  • 


Source  and  name  o(  material 


49CFR  reference 


Ammtean  Socmfy  for  Testing  and  Uatarials 


ASTM  D  3828-93.  Slwtarb  Test  Methods  tor  Rash  Poml  by  Small  Scale  Closed  Tester  .......^. J^!^" 

ASTM  D  4206-96  Standard  Test  Method  tor  Sustained  Burning  ol  Liquid  Mixtures  Using  the  Small  Scale  Open-    173.120. 
Cup  Apparatus. 

Uni^dNabons 


UN 
tion 


Recommendations  on  the  Transport  of  Oengerous  Goods.  Manual  of  Tests  and  Criteria.  Second  Revised  EdI-    l^-f]'.^^*  173^7 
j^  ^ggg  173.124  173.128,  173.166 


§171.7    [Amended] 

3.  In  addition,  in  $  171.7,  in  the  table 
in  paragraph  (a)(3),  the  following 
changes  are  made: 

a.  In  the  entry  ASTM  D  93-90,  the 
wording  "D  93-90"  is  revised  to  read  "D 
93—94". 

b.  In  the  entry  ASTM  D  3278-89.  the 
wording  "D  3278-89"  is  revised  to  read 
"D  3278-95". 

c.  In  the  entry  ASTM  G  31-72,  the 
wording  "(Reapproved  1990)"  is  revised 
to  read  "(Reapproved  1995)'. 

d.  Under  Transport  Canada,  the  entry 
"Transportation  of  Dangerous  Goods 
Regulations,  1  July  1985"  is  amended  by 
revising  the  reference  "and  SOR/94-264 
(English  edition)"  at  the  end  of  the  entry 
to  read  '.  SOR/94-264  (English  edition), 
SOR/95-241.  and  SOR/95-547". 

e.  Under  United  Nations,  for  the  entry 
"UN  Recommendations  on  the 
Transport  of  Dangerous  Goods.  Eighth 
Revised  Edition  (1993)"  the  wording 
"Eighth  Revised  Edition  (1993)"  is 
revised  to  read  "Ninth  Revised  Edition 
(1995)". 

4.  In  §  171.8,  the  following  definitions 
are  added  in  the  appropriate 
alphabetical  order  to  read  as  follows: 

fITIJ    DefhiWona  and  abbcewtattone. 

Aerosol  means  any  non-refillable 
metal  receptacle  containing  a  gas 
compressed,  liquefied  or  dissolved 
under  pressure,  the  sole  purpose  of 
which  is  to  expel  a  nonpoisonous  (other 
than  a  Division  6.1  Packing  Group  III 
material)  liquid,  paste,  or  powder  and 
fitted  with  a  self-closing  release  device 
allowing  the  contents  to  be  ejected  by 
the  gas. 

Intermediate  packaging  means  a 
packaging  which  encloses  an  inner 


packaging  or  article  and  is  itself 
enclosed  in  an  outer  packaging. 

•  •        •        •        • 

SADT  means  self-accelerated 
decomposition  temperature.  See 
§  173.21(f)  of  this  subchapter. 

Salvage  packaging  means  a  special 
packaging  conforming  to  §  173.3  of  this 
subchapter  into  which  damaged, 
defective  or  leaking  hazardous  materials 
packages,  or  hazardous  materials  that 
have  spilled  or  leaked,  are  placed  for 
purposes  of  transport  for  recovery  or 
disposal. 

•  •        •        •        • 

5.  In  §  171.11,  paragraph  (d)(4)  is 
revised  and  a  new  paragraph  (d)(14)  is 
added,  to  read  as  follows: 

f  171.11    Uae  of  ICAO  TectNitcal 


(d)  •  •  • 

(4)  When  a  hazardous  material  that  is 
regulated  by  this  subchapter  for 
transportation  by  highway  is 
transported  by  motor  vehicle  on  a 
public  highway  under  the  provisions  of 
this  section,  the  following  requirements 
apply: 

(i)  The  motor  vehicle  must  be 
placarded  in  accordance  with  subpart  F 
of  part  172  of  this  subchapter,  and 

(ii)  The  shipping  paper  must  include 
an  indication  that  the  shipment  is  being 
made  under  the  provisions  of  this 
section  or  must  include  the  letters 
"ICAO." 
•        •        •        •        • 

(14)  An  aerosol  must  meet  the 
definition  for  "Aerosol"  in  §  171.8. 

§171.11    [Amended] 

6.  In  addition,  in  §  171.11,  in 
paragraph  (dK9)(i),  the  wording 
"  'Poison-Inhalation  Hazard' "  is  revised 


173.185. 


to  read  "  'Toxic  Inhalation  Hazard'  or 
'Poison  Inhalation  Hazard' ". 

7.  In  §  171.12,  a  now  paragraph  (b)(17) 
is  added  to  read  as  follows: 

§171.12    Import  and  export  sMpntenta. 

•        •        •        •        • 

(b)  •  •  • 

(17)  An  aerosol  must  meet  the 
definition  for  "Aerosol"  in  S  171.8. 


§171.12    (Amended] 

8.  In  addition,  in  §  171.12,  the 
following  changes  are  made: 

a.  In  paragraph  (b)(8)(i),  the  wording 
"  'Poison-Iidhalation  Hazard' "  is  revised 
to  read  "  'Toxic  Inhalation  Hazard'  or 
'Poison  Inhalation  Hazard' ". 

b.  Paragraph  (b)(13)  is  removed  and 
reserved.- 

9.  In  §  171.12a,  a  new  paragraph 
(bHl6)  is  added  to  read  as  follows: 

§  171.12a    Canadian  sMpments  and 


(b)  *  •  • 

(16)  An  aerosol  must  meet  the 
definition  for  "Aerosol"  in  §  171.8. 

§  171.12a    [Amended] 

10.  In  addition,  in  §  171.12a,  the 
following  changes  are  made: 

a.  In  paragraph  (b)(5)(i),  the  wording 

"  'Poison-Inhalation  Hazard'  "  is  revised 
to  read  "  'Toxic  Inhalation  Hazard'  or 
'Poison  Inhalation  Hazard'  ". 

b.  Paragraph  (b)(12)  is  removed  and 
reserved. 

11.  Section  171.14  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§171.14   Transitionat  pravMona  for 
implefnenting  requirements  based  on  the 
UN  necommendattona. 


(d)  A  rule  published  in  the  Federal 
Register  on  May  6, 1997,  effective 
October  1, 1997,  resulted  in  revisions  to 
this  subchapter.  During  the  transition 
period  provided  in  paragraph  (d)(1)  of 
this  section,  a  person  may  elect  to 
comply  with  either  the  applicable 
requirements  of  this  subchapter  in  efiiect 
on  September  30, 1997,  or  the 
requirements  of  this  subchapter  in  the 
May  6, 1997  final  rule,  in  effect  on 
October  1, 1997. 

(1)  Tmnsition  date.  On  October  1, 
1998.  all  applicable  regulatory 
requirements  adopted  in  the  May  6, 
1997  final  rule  in  effect  on  October  1, 
1997  must  be  met. 

(2)  Intermixing  old  and  new 
requirements.  Prior  to  the  transition 
date  in  paragraph  (d)(1)  of  this  section, 
it  is  recommended  that  the  hazard 
communication  requirements  be 
consistent  where  practicable,  i.e., 
marking,  labeling,  placarding,  and 
shipping  paper  descriptions  should 
conform  to  either  the  old  requirements 
of  this  subchapter  in  effect  on 
September  30, 1997,  or  new 
requirements  of  this  subchapter  in  the 
May  6, 1997  rule,  in  effect  on  October 
1, 1997,  without  intermixing  of 
communication  elements.  However, 
intermixing  is  permitted,  duiing  the 
applicable  transition  period,  for 
packaging,  hazard  communication,  and 
handling  provisions,  as  follows: 

(i)  If  eitner  shipping  names  or 
identification  numbers  are  identical,  a 
shipping  paper  may  display  the  old 
shipping  description  even  if  the  package 


is  marked  and  labeled  under  the  new 
shipping  description; 

(ii)  If  either  shipping  names  or 
identification  numbers  are  identical,  a 
shipping  paper  may  display  the  new 
shipping  description  even  if  the  package 
is  marked  and  labeled  under  the  old 
shipping  description;  and 

(iii)  Either  old  or  new  placards  may  be 
used  regardless  of  whether  old  or  new 
shipping  descriptions  and  package 
markings  are  used. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

12.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

13.  In  §  172.101,  new  paragraphs 
(c)(14),  (c)(15),  and  01(3)  are  added  to 
read  as  follows: 


§172.101    Purpose  and 
materials  table. 


(c) 


use  of  haiardous 


(14)  A  proper  shipping  name  that 
describes  all  isomers  of  a  material  may 
be  used  to  identify  any  isomer  of  that 
material  if  the  isomer  meets  criteria  for 
the  same  hazard  class  or  division, 
subsidiary  risk(s)  and  packing  group, 
unless  the  isomer  is  specifically 
identified  in  the  Table. 


(15)  Hydrates  of  inorganic  substances 
may  be  identified  using  the  proper 
shipping  name  for  the  equivalent 
anhydrous  substance  if  the  hydrate 
meets  the  same  hazard  class  or  division, 
subsidiary  risk(s)  and  packing  group, 
unless  the  hydrate  is  specifically 
identified  in  the  Table. 


0)  •  *  * 

(3)  The  proper  shipping  name  of  a 
hazardous  material  changed  in  the  May 
6, 1997  final  rule,  in  effect  on  October 
1, 1997,  only  by  the  addition  or 
omission  of  the  word  "compressed," 
"inhibited,"  "liquefied"  or  "solution" 
may  continue  to  be  used  to  comply  with 
package  marking  requirements,  until 
January  1,  2003. 


§172.101    [Amended] 

14.  In  addition,  in  §  172.101,  in 
paragraph  (f),  in  the  second  sentence, 
the  wording  "Classes  2  and  7  materials 
and  ORM-D  materials"  is  revised  to 
read  "Class  2.  Class  7,  Division  6.2 
(other  than  regulated  medical  wastes), 
and  ORM-D  materials". 

15.  In  §  172.101,  the  Hazardous 
Materials  Table  is  amended  by 
removing,  adding,  or  revising,  in 
appropriate  alphabetical  sequence,  the 
following  entries  to  read  as  follows: 

§  172.101    Purpose  and  uae  of  hazardoua 


I    n 


a^f     i    •!*. 


inriT     /    D..1« 


«..J    D, 


«1  n  W-tf^v*  m 


I   B. 


/   \7n1     <:•>     KTa     ot    I  T,. 
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1172.101    [AmendMl] 

16.  In  addition,  in  the  §  172.101 
Hazardous  Materials  Table,  the 
following  changes  are  made: 


16-1.  In  Column  (2),  the  following 
hazardous  materials  descriptions  and 
proper  shipping  names  are  revised  as 
follows: 


Current  column  (2)  entry 


Current  column  (2)  entry 


Air  bag  inflators  or  Air  bag  modules  or  Seat-belt  pre-tensioners  or  Seat- 
bell  modules. 

Aircraft  evacuation  slides,  see  Life  saving  appliances  etc. 

Aircraft  survival  kits,  see  Life  saving  appliances  etc. 

Alcohols,  toxic,  n.o.s 

Aldehydes,  toxic,  n.o.s 

Amyl  metfiyl  ketone  

Arsenic  compounds,  lk)uid,  n.o.s.  including  arsenates  n.o.s.;  arsenites, 
ao.&;  arsenic  sutMes,  n.o.s.:  and  organic  compounds  of  arsenic, 
n.o.s. 

Arsenic  compounds,  solkJ,  n.o.s.  including  arsenates,  n.o.s.;  arsenites, 
n.o.s.:  arsenic  sulfides,  n.o.s:  and  organtc  compounds  ot  arsenic, 
n.o.s.. 

Barium  selenate,  see  Selenates  or  Selenites  ..„ 

Barium  selenite,  see  Selenates  or  Selenites  

Battery-powered  vehicle  or  Battery-powered  equipment  wet  battery 

Boron  tnfluonde  

Bromotrifluoromethane,  R13B1  

Butane  or  Butane  mixtures  see  also  Petroleum  gases,  Ik^uefied 

n-Butyl  methacrylale „ — 

Butylacrylate  _ ~ 

Cak:ium  selenate,  see  Selenates  or  Selenites ~ 

Cartxxi  monoxide  

Cart>on  morxwkJe  and  hydrogen  mixture 

Carbonyl  fluoride 

Cartridges,  safety,  blank,  see  Cartridges  for  weapons,  blank  (UN  0014) 

Cartridges,  safety,  see  Cartridges  for  weapons,  other  than  lilank  or 

Cartridges,  power  device  (UN  0323). 

1-Chkxo-1 ,1-difluoroethanes.  R142b  _ 

I-Chkxo-1 ,2,2,2-tetrafluoroethane,  R124 

1-Chk)ro-2,2,2-tpf1uoroethane,  R133a 

Chk)rodifluorobromomethane,  R12Bt  

Chkxodifluoromethane  and  chkxopentafluoroethane  mixture  witf)  fired 

boiling  poirrt,  with  approximate^  49  percent  cNororMlhioromeViane, 

R502. 

Chtorodifluoromeltiane,  R22 

Chtoropentafluoroethane.  R1 15 

ChtorotritluorDmethane  and  trifluorontelhane  azeotropic  mixture  wUh 

appixuimately  60  percent  chlorolrHluoromethane,  R503. 

Chkxotrifluoromethane,  R13 

Coal  gas - 

Copper  selenite,  see  Selenates  or  Selenites 

Cyanogen,  liquefied 

Cyclopropane,  liquefied  

Deuterium  _ 

Oixxane  

DicWorodHluoromethane  and  difhioroethane  azeotropic  mixture  with  ap- 
pnmmatefy  74  percent  dKNorodUkjorometharw,  RSOO. 

DictJlorodHHjoromethane,  R12 

DicNoroolhylene  ~ — 

Dichtoroletrafluoroethane,  R1 14  .............................m..««...».....««......._... 

1  .l-OiSuoroelhane,  R152a 

1 ,1-Oifluoroethylene.  R1 132a 

Difluoromettiane 

DimettrylamirK)ethy1  mettiacrytate 

Dinitrogen  tetroxide,  liquefied 

Dipropyl  ettter  _ „.............„......„.......„..........._...... 

DisodNjm  tnoxoatkcate,  perrtahydraia 

Etttane,  compressed .. 

Ettiyl  fluoride 

Ethylene,  acetylene  and  propylene  in  mixtures,  refrigerated  Ik^  with 
at  least  71.5  percent  ahylene  wHh  not  more  than  22.5  percerrt  acety- 
lene and  not  more  than  6  percent  propylene. 


Revise  to  read: 


Air  t>ag  inflators  or  Air  bag  modules  or  SeaX-bett  pretensk>ners. 

Aircraft  evacuation  slides,  see  Life  saving  appliarx»s  efC: 

Aircraft  sunrival  kits,  see  Life  saving  appliances  etc. 

Akx>hols,  flammable,  toxk:,  n.o.s 

AkJehydes,  flammable,  toxk:,  n.o.s. 

n-Amyl  methyl  ketone. 

Arsenk:  compounds,  HqukJ,  n.o.s.  inorgartic.  including  arsertates,  n.o.s.; 
arservtes,  n.o.s.;  arsenic  sulfides,  n.o.s.;  and  organic  compounds  ol 
arsenic,  n.o.s. 

Arsenic  compounds,  solkl,  n.o.s.  inorganic,  irKludmg  arsenates,  n.o.s.; 
arsenites,  n.o.s.;  arsenic  sulfides,  n.o.s.;  arxt  organic  compounds  of 
arsenic,  n.o.s. 

Barium  selenate,  see  Selenates  or  Selenites. 

Barium  selenite,  see  Selenates  or  Selenites. 

Battery-powered  vehcle  or  Battery-powered  equipment. 

Boron  trifluoride,  compressed. 

Bron>otrifluoromethane  or  Refrigerant  gas,  R  13B1. 

Butane  see  also  Petroleum  gases,  lk]uefied. 

n-Butyl  methacrylale,  inhit)ited. 

Butyl  acrylates.  inhit>i1ed. 

Caidum  selenate.  see  Selenates  or  Selenites. 

Cartx>n  monoxKle.  compressed. 

Cartx>n  monoxide  and  hydrogen  mixture,  compressed. 

Carbonyl  fluoride,  compressed. 

Cartridges,  safety,  btanHc,  see  Cartridges  for  weapons,  blank  (UN 
0014). 

Cartridges,  safety,  see  Cartridges  for  weapons,  other  than  tjlank  or 
Cartridges,  power  device  (UN  0323). 

1-Chtoro-1,1-difluoroethane  or  Refrigerant  gas  R142b. 

1-Chtoro-1 ,2,2,2-tetrafluoroethane  or  Refrigerant  gas  R  124. 

1-Chk)ro-2.2,2-trifluoroethane  or  Refrigerant  gas  R  133a 

Chkjrodifluorotxomomethane  or  Refrigerant  gas  R  12B1. 

Chk}rodifluoromethar>e  arxl  chkxopentafluoroethane  mixture  or  Refrig- 
erant gas  R  502  with  fixed  txiHing  point,  with  approximately  49  per- 
cent chkxodifluoromettjane. 

Chkxodifluoromethar>e  or  Refrigerant  gas  R  22. 

Chkxopentafluoroethane  or  Refrigerant  gas  R  1 15. 

Chtorotrifluoromethane  arxj  trifluoromethane  azeotropic  mixture  or  Re- 
frigerant gas  R  503  with  approximately  60  percerrt 
chlorotrifluorometharw. 

Chtorotrifluoromethane  or  Refrigerant  gas  R13. 

Coal  gas,  compressed. 

Copper  selenate,  see  Selenates  or  Selenites. 

Cqpper  selenite,  see  Selenates  or  Selenites. 

CyarK)gen. 

Cyclopropane. 

Deuterium,  compressed. 

Diborane,  compressed. 

Dk^hkxodifluoromethane  and  difluoroethar>e  azeotropic  mixture  or  Re- 
frigerant gas  R  500  with  approximately  74  percerrt  dichlorodHluoro- 
irretharre. 

DKhtorodifluoromethane  or  Refrigerant  gas  R  12. 

1 ,2-Dichkxoethyler>e. 

Dehtorofluoromelhane  or  Refrigerant  gas  R  21. 

1 ,2-Dichk)ro-1 ,1 ,2,2-TetrafluoK>ethane  or  Refrigerant  gas  R  1 14. 

1,1-Difluoroetfiane  or  Refrigerant  gas  R  152a. 

1,1-Difluoroethylene  or  Refrigerant  gas  R  1132a 

DHhjoromethane  or  Refrigerant  gas  R  32. 

2-0imethylaminoettiyl  metfiacrylate. 

Dinitrogen  tetroxkle. 

Di-n-propyl  ether. 

Disodium  trioxosilicate. 

Ethane. 

Ethyl  fluoride  or  Refrigerant  gas  R  161. 

Ethylerie,  acetyfene  and  propylene  mixture,  refrigerated  Ik^  m^  at 
least  71.5  percent  ethylene  with  not  more  than  22.5  percent  acety- 
lene artd  not  more  than  6  percent  pmpylerte. 


Flammable  gas  in  lighters,  see  Lighlers  or  lighter  refiNs,  contairrmg 
flammable  gas. 

Fuse,  instantaneous,  nervdetortating  or  Quickmalch ^ 

Heptafluoropropane  

Hexafluoroetharw,  R1 1 16 _ _ _. 

Hexafluoropropylene,  R1216 _ 

Hydriotic  add,  solutton 

Hydrobromk:  ackl  solutton,  wftfi  more  than  49  percerrt  hydrobronric  add 
(PG  II  and  III). 

Hydrot)romk:  acxl  solutton,  with  not  more  tfian  49  percent  hydrobromic 
aod  (PG  II  and  III). 

Hydrocartxm  gases,  compressed,  n.o.s.  or  Hydrocarbon  gases  mix- 
tures, compressed,  n.o.s. 

Hydrocarbon  gases,  Ik^uefied,  n.o.s.  or  Hydrocartxm  gases  mixtures, 
Ik^uefied,  n.o.s. 

Hydrochtoric  acid,  solutton 


Hydrolluork:  acto  solutton,  with  more  than  60  percerrt  strength 

Hydrofluoric  ackj  solution,  with  rtot  more  than  60  percerrt  stieirgOi  

Hydrogen  sulfkJe,  Ik^uefied  _ 

Isobutane  or  Isobutane  mixtures  see  also  Petroleum  gases.  Ik)uefied  ... 

Isobutyl  acrylate _.. _ „ 

Isobutyl  metfiacrylate „.. 

Isopentane,  see  Pentane 

Jet  thnjst  unit  (Jato),  see  Rocket  motors 

Magnesium  bisulfite  solution,  see  BtsuHttes,  aqueous  solutions,  n.o.s  ... 

Mercury  todtoe .. 

Memacryiatoehyoe » ............•..••...»••..».••..•.•••.•«••.••••.••«.• 

Methanol  or  Methyl  akxthol  (both  entries) 

Meltiyl  akx>hol,  see  Methanol _ 

Methyl  chtortoe _ 

Methyl  fluoride  ._ _ ^ „ 

Methylmorpholine _ 

Nitric  oxkle _ _ .- 

Nitrogen  dtoxkle,  liquefied  see  Dinitrogen  tetroxkle,  liquefied 

Nitrogen  trifluoride  (both  entries) _ 

Nitrous  oxtoe,  compressed ™ 

2,&-f4oftx)madiene  or  Dicyctohepladiene 

Octafluorobul-2-er>e _ _...........„....,.„„.»...„...._....„..._... 

Octafluorocyctobutane,  RC318 . 

Octafkjoropropane,  R218 „ _ . 

Oxygen  difluorkle „ 

r  oniBiiuofooinano »■■>■■•>••••••••••••.»••.••».•.•.•.••.••••«.•••••»«•••••»•••.•.•«»•> 

r  w  nuoTovif iji  vHiyi  owior  »•■>■■•»>•••••>•••»■■•••••«••••■••••••■■•••>•>■••••.••••••••••••••••••.. 

Perflubromethyl  vinyl  elher 

Phosphoriis  pentafluoride _ _... 

Polyalkylamines,  n.o.s.,  see  Amines,  ete _ 

Potassium  bisulfite  solutton,  see  Bisulfites.  inorgaroc,  aqueous  soki- 
ttons,  n.o.s. 

Potassium  selenate,  see  Selenates  or  Selenites „ 

Potassium  selenite,  see  Selenates  or  Selenites „ 

Propane  or  Propane  mixtures  see  also  Petroleum  gases,  Uquefied 

Rare  gases  and  nitrogen  mixtures  v _ „ _ 

Rare  gases  and  oxygen  mixtures 

Rare  gases,  mixtures _ , 

Receptacles,  small,  containing  gas  llamroaUe.  wHhoat  releaee  de^rice, 

not  refiHat)le  and  not  exceeding  1  L  capacity. 
Receptacles,  small,  containing  gas  non-/lar?imablle,  without  release  de- 
vice, not  reStable  and  not  oxooedhg  1  L  capacity. 
Refrigerating  machines,  containing  non-Kammable,  non-tojdc,  SqueBed 
gas  or  amrrtonia  sohiHorts  (UN2073). 

SUane 

SiKoon  tetrafluorkJe „ . 

Sodium  hydrogendifluoride „ 

Steel  swarf,  see  Ferrous  metal  borings,  ete 

Sulfur  dtoxkte,  bquefied  

Sulfur  trioxkle,  inhtorted 

1,1,1 ,2-Tetrafluoroethane  .. . 

Tetrafluoromettiane,  R14 „ _ 

Totoene  sulfonto  add,  see  Alcyl,  or  Aiyi  sulfonic  acid  ete 

Trifluoroethane,  compressed,  R143 

Tritluoromelttane 

Vinyl  tohjene,  inhibited,  mixed  isomers 

Vinyltrichtorosilane _ „ 


Revise  to  read 


Flammable  gas  in  lighters,  see  LigMers  or  Lighter  refiOs,  dgareltes, 

corrtairrirrg  flammable  gas. 
Fuse,  non-detonating  (instantarreous  or  quickmalch). 
Heptafluoropropane  or  Refrigerant  gas  R  227. 
Hexatluoroethane.  compressed  or  Refrigerant  gas  R  1 16. 
Hexafluoropropylene,  compressed  or  Refrigerant  gas  R  1216. 
HydrtottoackL 
Hydrobromto  acto,  with  more  than  49  percent  hydrobromic  add  (PG  II 

and  III). 
Hydrobromto  acid,  iwitfr  not  more  »ran  49  percent  hydrobromic  add 

(PG  II  and  Ul). 
Hydrocarbon  gas  rpixture.  comproaaod,  nxr.*. 

Hydrocartxm  gas  mixture,  Ik^uefied,  n.o.s. 

Hydroctitoric  ackL 

Hydrofluoric  acid,  with  tirore  tfran  60  percerrt  strerrglh. 

Hydrofluoric  acxl,  with  not  more  than  60  percerrt  strength. 

Hydrogen  sutfide 

Isobutane  see  also  Petroleum  gases,  Nquefied. 

IsotMtyl  acrylate,  inhibited. 

Isobutyl  methacrylale,  inhibited. 

Isopentane,  see  Pentane. 

Jef  Orrust  unit  (Jato),  see  Rocket  motors. 

Magnesium  bisulfite  solution,  see  Bisulfites,  aqueous  solultons,  n.o.s. 

Mercury  todtoe,  soUd. 

Methacrylatoehyde,  inhibited. 

Methanol  (both  entries). 

iMe</)y/ afcoto/ see  Methanol. 

Methyl  chtoride  or  Ftefrigerant  gas  R  40. 

Methyl  fluoride  or  Refrigerar*  gas  R  41. 

4-Methylmorpholine  or  rwnetliylmorpholine. 

f4itrK(»ide,  compressed. 

Nitrogen  dtoxtoe  see  Dinilrogen  tetroxide. 

Nitrogen  trifluoride,  compressed. 

NHrousoxkia 

2,5-Norboniadiene  or  Btoycio{2Zl]hepta-2,5-diene,  inNbiied. 

Octafluorobut-2-ene  orfleirigerant  gas  R  1316. 

Octafluorocyctobutane  or  Refrigerant  gas  R  C318. 

OctaBuoropropane  or  Refrigerant  gas  R218. 

Oil  gas,  compressed. 

Oxygen  difluoride,  compressed. 

Pentafkjoroettiane  or  Refrigerant  gas  R  125. 

Per1luoro(ei>iyl  vinyl  eltier). 

Perfluore(melhy(  vinyl  ether). 

Phosphorus  pentafluoride,  compressed. 

Polyakylarrrirres.  n.o.s.,  see  Amines,  ete. 

Potassium  Irisulfite  softjtiba  see  BisuHites,  irxxganic.  aqueous  solu- 

ttorts,  n.o.s. 
Potassium  selenate.  see  Selenates  or  Selenites. 
Potessium  seHsntts,  see  Selenates  or  Selenites. 
Propane  see  a/to  Petroleum  gases.  liqMeied. 
Rare  gases  and  nitrogen  mixtures,.  ooiTi(xassed. 
Rare  gases  and  oxygen  mixtures,  compressed. 
Rare  gases  mixluras,  compressed. 
RecwptaclBD,  smaH,  containinQ  gas  (gas  cartridges)  tanrmaUe,  witruul 

release  device,  not  raKKabIa  ai>d  not  tixcoedkrg  1  L  capacity. 
Receptacles,  smaO.  containing,  gas  (gas  cartridges)  nonKarrrmable. 

without  rohase  device,  not  /efltaMs  and  not  exoeedhg  1  L  capmdiy. 
Refngeralng  machines,  iotrtiinktg  iron  Hnmnvibki,  rron  texic,  SQueted 

gas  or  ammonia  solulk)n(UN2672). 
Siiane,  compressed. 
Silcon  telrailuoride,  compressed. 
SodRjm  hydrogendHkJoride,  soM. 
Stsaf  swarf,  see  Ferrous  metal  borings,  ete. 
SuHur  dksdde. 

Sulfur  trioxkle.  inNbitad  or  Sulfur  trioxkle.  stabilzed. 
1,1,1,2-Telrafluoroethane  or  Refrigerant  gas  R  134a 
Tetrafluoromethane,  compressed  or  Refrigerant  gas  R  14. 
Toluene  sulforric  add,  see  Alcyl,  orAryl  suHontoacto  sfc 
1,1,1-Trifluon>ethane,  compressed  or  Refrigerant  gas  R  I43a 
Tritluoromettiane  or  Refrigerant  gas  R  23. 
VmyKoluenes.  inhibited. 
Vmyltrichtoroailane,  inhibiled. 
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CunBnt  cotumn  (2)  entry 

Xenon _ 

Zinc  btsuffite  solution,  see  BisuNites.  inorganic  aqueous  solutions.  n.o.s 

Zinc  selenate.  see  Selenates  or  Selenites  ...» - 

Zinc  selenite,  see  Selenates  or  Setenites 


Revise  to  read: 


Xenon,  compressed. 

Zinc  bisulfite  solution,  see  Bisulfites,  aqueous  solutions,  n.o.s. 

Znc  selenate,  see  Selenates  or  Selenites. 

ZrK  selenite,  see  Selenates  or  Selenites. 


16-2.  For  the  entry  "Mercury  contained  in- manufactuied  article^',  in  Column  (5).  the  PG  designation  "I"  is  revised 
to  read  "m". 

16-3.  For  the  following  entries.  Column  (6)  is  revised  as  follows: 


Column  (2)  entry 


AIyi  isoltiiocyanate,  stabilized 

Bromoacetone 

r>-Butyl  cMoroformate 

Cyctobutyl  chloroiormate 

Epibrontohydm  .....„„. _..«.... 

EpicMorohydnn _.^ — .. 

Ethyl  t)fomoacetale 

Ethyl  chloroacetate 

Isocyanatobenzo^riOuorides 

Propylene  ctilorohydrin  _. 

Trifluoroacetyl  chloride  . — 


Column  (6)  entry 


6.1  ... 
6.1  ... 
6.1,8 
6.1.  8 
6.1  ... 
6.1  ... 
6.1  ... 
6.1  ... 
6.1  ... 
6.1  ... 
2.3  ... 


Revise  to 
read: 


6.1,3 

6.1,3 

6.1.8,3 

6.1.8.3 

6.1.3 

«.1.3 

6.1.3 

6.1.3 

6.1.3 

6.1.3 

2.3.8 


16-4.  For  the  following  entries,  Column  (7)  is  revised  as  follows: 


Column  (2)  entry 


Atarii  metal  atcoholates,  self-heating,  corrosive.  n.o.s.  (PG  II  and  UQ  

AJkaKne  earth  metal  atcoholates,  n.o.s.  (PG  II  and  III) — 

Benzaldehyde 

Corrosive  liquids,  toxic.  n.o.s.  (PG  I)  _...„...„.................^....................»„. 

Corrosive  liquids,  toxic.  n.o.s.  (PG  II)  

Corrosive  liquids,  toxic,  n.as.  (PG  110  ~....~...~ — ........._ — 

Corrosive  solids,  n.o.s.  (PG  II  arxl  III)  _...».. 

Corrosive  soMs,  water-reactive,  n.o.s.  (PG  II) . — ~ 

EnvironmenlaRy  hazardous  substances,  fiquid.  n.o.s ~ - 

EiTvironmentany  hazardous  substances,  soid.  n.o.s 

Explosive,  blasting,  type  C  — _ „.....„_«.....«.>....» 

Ferrocenum .t. — «..»....._ _........„„ — _ 

Isosorteide  5  morwrutrale  ™ .„.......».....«...»....«..». ......................... 

Maneb  or  Maneb  preparations  iifiitfi  not  less  than  60  peraent  maneb 

Mettiacrylic  acid,  inhixted _ _ 

Nitrates,  inorganic,  aqueous  solution,  ao.s.  (PG  II  and  III)  

Nitroglycerin,   desersitized    iMtfi   not  less   than   40  percent  nort-volatie 

pNogmatinr,  by  mass. 
Organophosphorus  pesticides.  Iquid.  flammable,  toxic,  flash  point  less  than  23  degrees  C  (PG 

I)- 
Organophosphorus  pestiddBS.  Iquid.  iammabie.  toxic.  Hash  point  toss  tfian  23  degrees  C  (PG 

II). 

Oxidizing  liquid,  n.o.s.  (PG  II  wid  III) _ - 

Pentaerythrita  tetranitrate  or  Penlaerylhritol  tetranitrate.  or  PETN.  mOh  not  less  than  7  percent 

waxbymass. 
Pentaeryttvile  tetranitrate,  wetted  or  Pentaerythritol  tetranitrate,  wetted  or  PETN,  vvetted  wUh 

rtot  lass  than  25  percent  water,  by  mass,  or  Pentaerythrite  tetranitrate.  or  Pentaerythritol 

tatranitrale  or  PETN,  desensitized  witfr  nor  isss  tfian  tS  percent  pNegmalizer  by  mass. 

OUnUi   \W*^  *^wV/    ..........••.••■«••■■■*>>■■■•■■■■••••>■•>•*«■■■■*■••>•>••■••••■>»•••■■■»■■■■■*'»«■•*«■••>•••••••••••••••••••••■•••••••••••• 

Uraa  nitrate  dry  or  woffled  wiilfr  less  than  20  percent  water,  by  mass  

Water-reactive  solid,  corrosive,  n.o.s.  (PG  II) «.._..................«......«..>.. — «.«............._..._..... 

Walar-reactive  solid,  corrosive,  n.o.s.  (PG  III) _ — - -. 


waiar  insoluble 


Column  (7)  entry 


A7.  BIO  -. 

iiios"!!!"™!!!!™! 

8.  N50.T1  

8.  N50.  B54 

AV.AigiBios.!!! 

T8  

T8  

A2 


40  

A1.N20,T1 


B101,B106 
B105,B106 


Revise  to  read: 


64 
66 

T1 

A7,  BIO,  T18,  T27 

B3,  T18,  T26 

T8 

128 

128,  BIOS 

8.T1 

8,  B54 

123 

59,  A19 

66 

57.A1,A19,  BIOS 

TB.T47 

58,  T8 

125 

T42 

T18 

127,  A2 
120 

121 


None 

30.A1,N20,T1 
119 

128,B101,B1Q6 
128,  BIOS.  B106 


16-5.  Forihe  following  entries.  Columns  (8A),  (8B),  or  (8C)  are  revised  as  follows: 


Column  (2)  entry 


Polyester  resin  kit . 
Sulfur  (UN1350)  .. 


SuMur  (UNI  350)  

Met^  catalyst,  dry  (PG  II)  .... 


Column  (8A)  amy 


None 
151 
Column  (8B)  entry 

213 
Column  (8C)  entry 


Revise  to  read: 


152 


Ravisa  to  read: 

Nona 
Revise  to  read: 

242 


Column  (2)  entry 


Metal  catalyst,  dry  (PG  III) 


Colum  (8A)  entry 


Revise  to  read: 


241 


16-6.  For  the  following  entries.  Column  (9A)  is  revised  as  follows: 


Column  (2)  entry 


Cydohexyl  isocyanate  ... 
DMnyl  ether,  inhibited  ... 

Potassium , 

Potassium,  metal  alloys . 
Sodium „ „. 


Column  (9A) 
entry 


5L  . 
SL. 
1kg 
1kg 
1kg 


1  L 

I  mumwi. 


Fortiidden. 


16-7.  For  the  following  entries,  Coliunn  (9B)  is  revised  as  firilows: 


Column  (2)  entry 


Cyctohexyi  isocyanate „., 

Ethylene  isxide  and  caitx>n  dioadde  mixture  with  more  than  87peicert  ethylene  oxide  . 
Hexafluoroacetone _ _ 

I3^^U1*»t9    P9%^^^V^U  iOl^y      ■■■***aaa*aaaaa«*a«aaaa*aa»aa*«aa*aaa*aa«a»a«**aaa*«B»a«aa»«*«*a*a*««*«*a««««a»«»«aa*a«**aaaaaaa*aaaaaaaaa4 

Isopropyl  isocyanate J" 

ItnOUR^Ay  1 1  KtU  ly  I    RKM^yttawUV      a«a»aaaa»aa>»  m»mm*  a  «»a  a>»»»aaa»»»— aaaaa»»a—aaaaaa— aaaa—aa  aa  a  a  a  aa  — aaaaaa  a  »>a»a*«»»»a»a»«a«i 

OHHA^  V    IVtf  ttHUOcRJV'    ••■•^•■•a>aaaaa«a«*a«Ba*«aa***aa*aaa«a*a*aaa>aaava*asaaa*aa«**aasaa>aaaaaaaaa8aa*aaa8*Ha*aaa«»a>«>8aaaaaai 

SuHur  tetrafluoride _ =». „ ., 

Toxic  liquids,  oxidizing,  a.o.s.  Inhalatkn^  hazard.  Packing  Group  I,  Zone  A „.. 


Cokjmn  (96) 
entry 

60  L 

30  L 

75  kg  

25  kg  

60  L  ............... 

30  L 

30  L 

150  kg  

25  kg  

25  kg  

2.5  L 


rsKl: 


rOroiOOBna 
25  kg. 

rOfuiaCMn. 


rufiMjOBn. 
ronMioon. 
25  kg. 
ronMoen. 

Forbidden. 


16-8.  In  Column  (lOA),  for  the  entry 
"Battery-powered  vehicle  or  Battery- 
powered  equipment  wet  battery",  the 
"A"  is  removed. 

17.  hi  Appendix  B  to  §  172.101,  the 
List  of  Marine  Pollutants  is  amended  by 
adding  the  follo%ving  materials  in 
appropriate  alphabetical  order 

Appradix  B  to  §  172.101— list  of 
Mairiiie  Pollutants 


S.M.P 
(1) 


S.M.P 
(1) 

Marine  jpoMutant 

[ADD:l 

• 

•                          •                          •                          • 

AcetaMehyde. 

Alkyl  (C10-C21)  sulphoroc  ackt 

ester  of  phenol. 

Anisole. 

Azinphos-melhyl. 

Benzaklehyde. 

M,M«s(2-hydroxyalhy9  oleamida 

(LOA). 

Butanedtone. 

Butyl  mercaptans. 

methylthio-1 ,3,5-triazin»'2,4- 

diamine. 

ButyraUehyde. 

Camphor  oH. 

Coconitrile. 

PP 

Cymenes  (e-:m-;f>-). 

fKyinaHMcaiaenyae. 

normaWecanot. 

1  >Oi)romobenzerte. 

Di-normaMMlyl  ketone. 

Marine  poltutant 


Dimethyl  disulphide. 
Dimethylhydrazine,  symmetrical. 
Dimethyttiydrazina.       unsymmet- 
rical. 

2,4-Oi4ert4)utylphenol. 

2,6-Oi-tert-butylphendL 

Diphenyl  eltMM/tiiphenyl  phenyl 
eltter  mixtures. 

DipbenyMlptienyl  ether  (mix- 
ture^. 

EPTC  (ISO). 

2-Ethyiw(aklehyde 

2-Ethyl)utyrtfdehyda 

Furalhiecarb  (ISO). 
PP  ........^    nonnat  I  leptyl-  aldehyde. 

2,44taKadtone  aktahyde. 

rxNTmMHexaidehyde.' 

Hydrogen  cyanide  solulion  in  al- 
cohol, lutf)  not  more  than  45% 
hydrogen  cyanide. 

nyorogen  cyanioe,  siacMizea  nmp 
tes  than  3%  water. 

Hydrogen  cyanide,  stabilized  nstfi 
Asss  than  3%  water  and  ab- 
aort)ed  in  a  penua  inert  mata- 
riaL 

Iron  sponge,  spent. 


Isoleli'awwthyfcenzana. 
IsovatoraMehyde. . 
Mwwozeb  (ISO). 
2-Maaiyl)iJtyraUehyde. 


S.M.P 
(1) 


Marinepotutant 


normaK)claklehyde. 

1-Octanol. 

Phenyicyctohexane. 

Propnnaldehyde. 

TaHow  nitrile. 

Telrabromoelhane. 

TetracMoi  oothy  lono. 

4-Thiapentanal. 

Triphonylphosphate. 

I-Undecttwl. 

iiuriiia^  ValeraMahyde. 


1-NonanoL 


flTZIOI.AppandbcB 

18.  hi  addition,  in  Appendix  B  to 
S  172.101.  the  List  of  Marine  Pollutants 
is  amended  as  follows: 

a.  The  entry  "Azenphos-methyl"  is 
removed. 

b.  For  the  entry  "QiloriBated  paraffins 
(C10-C13)",  the  designation  "PP"  is 
added  in  Column  (1). 

c.  The  entry  "Mononitrobenzene 
(nitio  benzene)"  is  removed. 

d.  The  entry  "1,1,2.2- 
Tetiabromoethane"  is  removed. 

e.  The  entry  "1,1,2,2- 
Tetrachloroethylene"  is  removed. 

t  The  designation  "PP"  is  added  in 
column  (1)  for  the  following  matariris: 
Q^per  chloride  solution 
Cupric  sulfote 
Esnnvalerate 
Fenbutatin  oxide 
1,3-Hexachlorobutadiane 
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Quizalofbp 

QuizaJofop-p-ethyl 

Tetrachlorovinfos 

Tetraethyl  lead,  liquid 

Tricresyl  phosphate  with  more  than  3 

per  cent  ortho  isomer 

g.  The  following  entries  are  removed: 
Acetylene  dibromide 
Arsenates,  liquid,  n.o.s. 
Arsenates,  solid,  n.o.s. 
Arsenic  bromide 
Arsenic  chloride 
Arsenical  pesticides  liquid,  toxic. 

flanunable.  n.o.s. 
Biphenyl  phenyl  ether  and  diphenyl 

oxide,  mixtuires 
1-Butanethiol 
Carbon  bisulphide  - 
Chlorobenzylchlorides 
alpha-Chloropropylene 
1  -Chloropropy  lene 
2-Chloropropylene 
Chromyl  chloride 
Copper  arsentate 
1 ,2-Dibromethene 
1 ,2-Oibromoethane 
o-Dichlorobenzene 
p-Dichlorobenzene 
Dichloroether 
Dicbloroethyl  oxide 
Dimethylarsinic  acid 
Ethylene  chloride 
Ethylene  dichloride 
Ethylidene  dichloride 
Hydrogen  cyanide,  anhydrous. 

stabilized 
Hydrogen  cyanide,  anhydrous, 

stabilized  absorbed  in  a  porous  inert 

material 
Isopropyltoluene 
Maneb  or  Maneb  preparations  with  not 

less  than  60%  maneb 
Mercuric  sulphide 
Mercury  iodide,  solution 
Metaarsenic  acid 
3-Methylpyridine 
MethylcUoroform 
Methylene  bromide 
Methylene  dibromide 
Naptha,  coal  tar 
Nitrates,  inorganic.  n.o.s. 
Nitrites,  inorganic,  n.o.s. 
Potassiiun  dihydrogen  arsenate 
Propenyl  chloride  (cis-;  trans-) 
Propylene  dichloride 
Propylidene  dichloride 
Sodiiun  metaarsenite 
Sodium  orthoarsenate 
Strontium  orthoarsenite 
Turpentine  substitute 
White  arsenic 

19.  In  §  172.102,  in  paragraph  (c)(1). 
Special  Provisions  40  and  45  are 
removed.  Special  Provisions  15.  30  and 
32  are  revised,  the  last  sentence  of 
Special  Provision  38  is  revised,  a 
sentence  is  added  at  the  end  of  Special 
Provisions  23. 43  and  47.  a  sentence  is 


added  at  the  beginning  of  Special 
Provision  102.  Special  Provisions  57. 
58.  59.  64.  65.  66.  74.  77.  118. 119. 120. 
121. 123, 125, 127  and  128  are  added; 
in  paragraph  (c)(3),  the  first  sentence  of 
Specid  Provision  B5  is  revised  and 
Special  Provision  HI  15  is  added;  in 
paragraph  (c)(5)  Special  Provision  N50 
is  removed;  and  in  paragraph  (c)(7)(ii). 
Special  Provision  T47  is  added,  to  read 
as  follows: 

{172.102    Spedal  provisions. 

•  •        •        •        * 

(c)*  •  * 

•  •         •        •         • 

IS.  Chemical  Icits  and  first  aid  Idts  are 
boxes,  cases,  etc.,  containing  small  amounts 
of  various  compatible  dangerous  goods 
which  are  used  for  medical,  analytical,  or 
testing  purposes  and  for  which  exceptions 
are  provided  in  this  subchapter.  For 
Uansportation  by  aircraft,  any  hazardous 
materials  forbidden  in  passenger  aircraft  may 
not  be  included  in  these  kits.  Inner 
packagings  may  not  exceed  250  mL  for 
liquids  or  250  g  for  solids  and  must  be 
protected  from  other  materials  in  the  kit.  The 
total  quantity  of  hazardous  materials  in  any 
one  kit  may  not  exceed  either  1  L  or  1  kg. 
The  packing  group  assigned  to  the  kit  as  a 
whole  must  be  the  most  stringent  packing 
group  assigned  to  any  individual  substance 
contained  in  the  kit.  Kits  must  be  packed  in 
wooden  boxes  (4Cl.  4C2),  plywood  boxes 
(4D).  reconstituted  wood  boxes  (4F), 
fiberlxiard  lioxes  (4G)  or  plastic  boxes  (4Hl, 
4H2);  these  packagings  must  meet  the 
requirements  appropriate  to  the  packing 
group  assigned  to  the  kit  as  a  whole.  The 
total  quantity  of  hazardous  materials  in  any 
one  package  may  not  exceed  either  10  L  or 
10  kg.  Kits  which  are  carried  on  board 
transport  vehicles  for  first-aid  or  operating 
purposes  are  not  subject  to  the  requirements 
of  this  subchapter. 

23.  *  *  *  Quantities  of  not  more  than  500 
g  per  package  with  not  less  than  10  percent 
water  by  mass  may  also  be  classed  in 
Division  4.1,  provided  a  negative  test  result 
is  obtained  when  tested  in  accordance  with 
test  series  6(c)  of  the  UN  Manual  of  Tests  and 
Criteria. 


30.  Sulfur  is  not  subject  to  the 
requirements  of  this  subchapter  if 
transported  in  a  non-bulk  packaging  or  if 
formed  to  a  specific  shape  (e.g.,  prills, 
granules,  pellets,  pastilles,  or  flakes). 

•  •         •         *         • 

32.  Polymeric  beads  and  molding 
compounds  may  be  made  from  polystyrene, 
poly(metbyl  methaciyUte)  or  other  polymeric 
material. 

•  •         •         •         • 

38.  •  •  •  If  the  SADT  of  the  technically 
pure  substance  is  higher  than  75  *C,  the 
technically  pure  substance  and  formulations 
derived  from  it  are  not  tfllf-reactive  materials 
and,  if  not  meeting  any  other  hazard  class. 


are  not  subject  to  the  require,pients  of  this 
subchapter. 

•  •••'• 

43.  *  *  *  Packagings  should  be  so 
constructed  that  explosion  is  not  possible  by 
reason  of  increased  internal  pressure. 

•  •         *         •         * 

47.  *  *  *  Small  inner  packagings 
consisting  of  sealed  packets  containing  less 
than  10  ml  of  a  Class  3  liquid  in  Packing 
Group  n  or  in  absortwd  onto  a  solid  material 
are  not  subject  to  this  subchapter  provided 
there  is  no  free  liquid  in  the  packet. 

•  •         •         •         • 

57.  Maneb  or  Maneb  preparations 
stabilized  against  self-heating  need  not  be 
classified  in  Division  4.2  when  it  can  lie 
demonstrated  by  testing  that  a  volume  of  1 
m^  of  substance  does  not  self-ignite  and  that 

'  the  temperature  at  the  center  of  the  sample 
does  not  exceed  200  °C,  when  the  sample  is 
maintained  at  a  temperature  of  not  less  than 
75  "C  ±  2  "C  for  a  period  of  24  hours,  in 
accordance  with  procedures  set  forth  for 
testing  self-heating  materials  in  the  UN 
Manual  of  Tests  and  Criteria. 

58.  Aqueous  solutions  of  Division  5.1 
inorganic  solid  nitrate  substances  are 
considered  as  not  meeting  the  criteria  of 
Division  5.1  if  the  concentration  of  the 
substances  in  solution  at  the  minimum 
temperature  encountered  in  transport  is  not 
greater  than  80%  of  the  satiu«tion  limit. 

59.  Ferrocerium,  stabilized  against 
""corrosion,  with  a  minimum  iron  content  of 

10  percent  is  not  subject  to  the  requirements 
of  this  subchapter. 

64.  The  group  of  alkali  metals  includes 
lithium,  sodium,  potassium,  rubidium,  and 
caesium. 

65.  The  group  of  alkaline  earth  metals 
includes  magnesium,  calcium,  strontium, 
and  barium. 

66.  Formulations  of  these  substances 
containing  not  less  than  30  percent  non- 
volatile, non-flammable  phlegmatizer  are  not 
subject  to  this  subchapter. 

•  *         •         •         • 

74.  Diiring  transport,  this  material  must  be 
protected  frtim  direct  sunshine  and  stored  or 
kept  in  a  cool  and  well-ventilated  place, 
away  frvm  all  sources  of  heat. 

77.  For  domestic  transportation,  a  Division 
5.1  subsidiary  risk  label  is  required  only  if  a 
carbon  dioxide  and  oxygen  mixture  contains 
more  than  23.5%  oxjrgen. 

•  •         •         •         • 

102.  The  ends  of  the  detonating  cord 
must  be  tied  fiast  so  that  the  explosive 
cannot  escape.  •  •  • 

118.  This  substance  may  not  be  transported 
under  the  provisions  of  Division  4.1  unless 
specifically  authorized  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

119.  This  substance,  when  in  quantities  of 
not  more  than  11.5  kg  (25.3  pounds),  with 
not  less  than  10  percent  water,  by  mass,  also 
may  be  classed  in  Division  4.1,  provided  a 
negative  test  result  is  obtained  when  tested 
in  accordance  with  test  series  6(c)  of  the  UN 
Manual  of  Tests  and  Criteria. 

120.  The  phle^outized  substance  must  be 
significantly  less  sensitive  than  dry  PETN. 


121.  This  substance,  when  containing  less 
alcohol,  water  or  phlegmatizer  than 
specified,  may  not  be  transported  luiless 
approved  by  the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

123.  Any  explosives,  blasting,  type  C 
containing  chlorates  must  be  segregated  from 
explosives  containing  ammonium  nitrate  or 
other  ammonium  salts. 

125.  Lactose  or  glucose  or  similar  materials 
may  be  used  as  a  phlegmatizer  provided  that 
the  substance  contains  not  less  than  90%,l>y 
mass,  of  phlegmatizer.  These  mixtures  may 
be  classified  in  Division  4.1  when  tested  in 
accordance  with  test  series  6(c)  of  the  UN 
Manual  of  Tests  and  Criteria  and  approved 
by  the  Associate  Administrator  for  Hazardous 
Materials  Safety.  Testing  must  be  conducted 
on  at  least  three  packages  as  prepared  for 
transport  Mixtures  containing  at  least  90%. 
by  mass,  of  phlegmatizer  are  not  subject  to 
the  requirements  of  this  subchapter.  Packages 
contaiiung  mixtures  with  not  less  than  98% 
by  mass,  of  phlegmatizer  need  not  bear  a 
POISON  subsidiary  risk  label. 

127.  Mixtures  containing  oxidizing  and 
organic  materials  transported  und»  this 
entry  may  not  meet  the  definition  and  criteria 
of  a  Class  1  material  (See  §  173.50  of  this 
subchapter.) 

128.  Notwithstanding  the  provisions  of 

§  172.101(cMl2),  an  aluminum  smelting  by- 
product or  aluminum  remelting  by-product 
described  under  this  entry,  in  Packing  Group 
n  or  in,  may  be  packaged  in  accordance  with 
Special  Provision  B115  of  this  section. 

(3)  •  •  • 

85.  Only  ammonium  nitrate  solutions  with 
35  percent  or  less  water  that  will  remain 
completely  in  solution  under  all  conditions 
of  transport  at  a  maitiiiiiiTn  lading 
temperature  of  116*C  (240*F)  are  authorized 
for  transport  in  the  following  bulk 
packagings:  MC  307,  MC  312,  DOT  407  and 
DOT  412  cargo  tanks  with  at  least  172  kPa 
(25  psig)  design  pressure.  *  *  * 
•         •         •         •         • 

BUS.  Rail  can,  highway  trailers,  roll-on/ 
roll-off  bins,  or  other  non-specification  bulk 
packagings  are  authorized.  Packagings  must 
be  siit-proof.  prevent  liquid  water  from 
reaching  the  hazardous  material,  and  be 
provided  with  sufficient  venting  to  preclude 
dangerous  accumulation  of  fUmmable, 
corrosive,  or  toxic  gaseous  emissions  such  as 
methane,  hydrogen,  and  ■■mnnni*  The 
material  must  be  loaded  dry. 

(7)  •  •  • 

T47.  Temperature  must  be  maintained 
between  18*C  (64.4*F)  and  WC  (104*F) 
when  carried  in  tanks.  Tanks  mntaiwing 
solidified  methyacrylic  add  m^  not  be 
reheated  during  transport. 


f172.10S    [AuMndsd] 

20.  In  addition,  in  §  172.102.  in 
paragraph  (c)(1),  in  special  provisicms 
38  and  46,  in  the  first  sentence  of  each 
special  provision,  the  wording  "OPBB" 


is  revised  to  read  "0P6"  each  place  it 
appears. 

21.  In  §  172.203.  paragraph  ())  is 
removed  and  reserved  and  paragraph 
(lfL)(3)  is  amended  by  adding  14  new 
entries  in  appropriate  alph^>etical  order 
to  the  list  of  proper  shipping  names,  to 
read  as  follows: 

1172.203   Additional  description 
rsQuiramsnts. 

•  •        •        *        • 

(k)  •  •  • 
(3)  •  •  • 

Compressed  gas,  toxic,  coirosive,  n.o.s. 
Compressed  gas,  toxic,  flammable,  corrosive, 

n.o.s. 
Compressed  gas,  toxic,  oxidizing,  corrosive. 

n.o.s. 
Compressed  gas.  toxic,  oxidizing,  n.o.B. 

•  •         •         •         • 

Gas,  refrigerated  liquid,  flammable,  n.o.s. 
Gas.  lefrigeiated  liquid,  oxidizing,  n.o.s. 

•  •         •         •         * 

Hydrocarbon  gases,  compressed,  n.o.s. 
Hydrocarbon  gases,  liquefied,  n.o.s. 
Hydrogen  gases  mixtures,  compressed,  n.o.s. 
Hydroorfaon  gases  mixtures,  Uquefied.  n.o.s. 

•  •         •         •         • 

Liquefied  gas,  toxic  corrosive,  n.o.s. 
Liquefied  gas,  toxic,  flammable,  corrasive. 

n.o.s. 
Liquefied  gas.  toxic,  oxidizing,  corrosive, 

n.o.s. 
Liquefied  gas.  toxic,  oxidizing.  n.o.s. 

•  •         •         •         • 

Oiganometallic  compound,  wrater  reactive, 
flammable,  n.o.s. 


1172.203   {Amandodl 

22.  In  addition,  in  §172.203,  in 
paragraph  (m)(3),  in  the  firat  sentence, 
the  wording  "or  'Toxic-Inhalation 
Hazard' "  is  added  immediately 
following  "  'Poison-Inhalation  Hazard' "; 
and  in  the  second  sentence  the  wording 
"  'Poison' "  is  revised  to  read  "  'Poison' 
or 'Toxic'". 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  8»flPMENTS 
AND  PACKAGINGS 

23.  Tlie  authority  citation  for  part  173 
continues  to  read  as  follows: 

AalAmntr-  49  U.S.C.  5101-S127;  40  CFR 
1.53. 

24.  In  §  173.3,  paragraph  (c)(3)  is 
revised  and  a  new  para^^ih  (c)(7)  is 
added,  to  read  as  follows: 


packaging  must  be  marked  "SALVAGE" 
or  "SALVAGE  DRUM". 


(7)  A  salvage  packaging  marked  'T' 
in  accordance  with  applicable 
provisions  in  the  UN  Recommendations 
may  be  used. 

1173.3    [Amandaq 

25.  In  addition,  in  §  173.3.  in 
paragraph  (c)(1).  at  the  beginning  of  the 
pmvgraph.  the  wording  "The  drum"  is 
revised  to  read  "Except  as  provided  in 
paragraph  (c)(7)  of  this  section,  the 
drum". 

26.  In  §  173.21.  the  last  sentence  in 
paragraph  (f)  introductory  text  is  revised 
to  read  as  follows: 


f173.21    FofMddan 


(f)*  •  *  The  SADT  may  be 
determined  by  any  of  the  test  methods 
described  in  Part  II  of  the  UN  Manual 
of  Tests  and  Criteria. 


f  17X326    [AmandacQ 

27.  In  §  173.32c.  in  paragraph  (j).  the 
wording  "5.000  liters  (1.900  gallons)"  is 
revised  to  read  "7.500  L". 

f  173.34    [AnMndadg  27a. 

In  §  173.34.  in  the  table  in  paragraph 
(eMiSXi).  imder  the  column  heading 
"Porous  filler  requalification".  under 
"Initial",  the  year  "2001"  is  revised  to 
read  "2011". 

28.  Section  173.60  is  revised  to  read 
as  follows: 


§173.30 
for 


f1734 


(3)  Each  salvage  p«rkaging  must  be 
mariml  with  the  proper  shipping  name 
of  the  hazardous  mataiial  inside  the 
packaging  and  the  name  and  address  of 
the  consignee.  In  addition,  the 


(a)  Unless  otherwise  provided  in  this 
subpart  and  in  §  173.7(a).  packaging 
used  for  Class  1  (explosives)  materials  . 
must  meet  Packing  Group  11 
requirements.  Each  packaging  used  ba 
an  explosive  must  be  capdble  of  meeting 
the  test  requirements  of  subpart  M  of 
part  178  of  this  subchapter,  at  the 
specified  level  of  perfannance,  and  the 
applicable  general  pankaging 
requiiemmts  of  paragraph  (b)  of  this 
section. 

(b)  The  general  nqwramants  for 
parkaging  of  explosives  are  as  follows: 

(1)  Naiu,  staples,  and  other  closure 
devices,  made  of  metal,  having  no 
protective  covering  may  not  penetrate  to 
the  inside  of  the  outer  portaging  unless 
the  iimer  panVaging  adequately  protects 
the  explosive  against  contact  with  the 
metal. 

(2)  The  closure  device  of  containen 
for  liquid  explosives  must  provide 
doubk»  protection  against  leakage,  such 
as  a  screw  cap  secured  in  place  with 
tepe. 
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(3)  Inner  packagings,  fittings,  and 
cushioning  materials,  and  tlie  placing  of 
explosive  substances  or  articles  in 
packages,  must  be  such  that  the 
explosive  substance  is  prevented  from 
becoming  loose  in  the  outer  packaging 
during  transportation.  Metallic 
components  of  articles  must  be 
prevented  from  making  contact  with 
metal  packagings.  Articles  containing 
explosive  substances  not  enclosed  in  an 
outer  casing  must  be  separated  from 
each  other  in  order  to  prevent  friction 
and  impact.  Padding,  trays,  partitioning 
in  the  inner  or  outer  packaging,  molded 
plastics  or  receptacles  may  be  used  for 
this  purpose. 

(4)  When  the  packaging  includes 
water  that  could  freeze  during 
transportation,  a  sufficient  amount  of     ^ 
anti-freeze,  such  as  denatured  ethyl 
alcohol,  must  be  added  to  the  water  to 
prevent  freezing.  If  the  anti-freeze 
creates  a  fire  hazard,  it  may  not  be  used. 
When  a  percentage  of  water  in  the 
substance  is  specified,  the  combined 
weight  of  water  and  anti-freeze  may  be 
substituted. 

(5)  If  an  article  is  fitted  with  its  ovm 
means  of  ignition  or  initiation,  it  must 
be  effectively  protected  from  accidental 
actuation  during  normal  conditions  of 
transportation. 

(6)  The  entry  of  explosive  substances 
into  the  recesses  of  double-seamed 
metal  packagings  must  be  prevented. 

(7)  "nie  closure  device  of  a  metal 
drum  must  include  a  suitable  gasket;  if 
the  closiire  device  includes  metal-to- 
metal  screw-threads,  the  ingress  of 
explosive  substances  into  the  threading 
must  be  prevented. 

(8)  Whenever  loose  explosive 
substances  or  the  explosive  substance  of 
an  uncased  or  partly  cased  article  may 
come  into  contact  with  the  inner  sur&ce 
of  metal  packagings  (1A2, 1B2, 4A,  4B 
and  metal  receptacles),  the  metal 
parkiiging  should  be  provided  with  an 
inner  liner  or  coating. 

(9)  Packagings  must  be  made  of 
materials  compatible  with,  and 
impermeable  to,  the  explosives 
contained  in  the  package,  so  that  neither 
interaction  between  the  explosives  and 
the  packaging  materials,  nor  leakage, 
causes  the  explosive  to  become  unsafe 
in  transportation,  or  the  hazard  division 
or  compatibility  group  to  change  (see 
§173.24(eX2)). 

(10)  An  explosive  article  containing 
an  electrical  means  of  initiation  that  is 
sensitive  to  external  electromagnetic 
radiation,  must  have  its  means  of 
initiation  effectively  protected  from 
electromagnetic  radiation  sources  (for 
example,  radar  or  radio  ttansmitten) 
through  either  design  of  the  packaging 
or  of  the  article,  or  both. 


(11)  Plastic  packagings  may  not  be 
able  to  generate  or  acciunulate  sufficient 
static  electricity  to  cause  the  packaged 
explosive  substances  or  articles  to 
initiate,  ignite  or  inadvertently  function. 
Metal  packagings  must  be  compatible 
with  the  explosive  substance  they 
contain. 

(12)  Explosive  substances  may  not  be 
packed  in  inner  or  outer  packagings 
where  the  differences  in  internal  and 
external  pressures,  due  to  thermal  or 
other  effects,  could  cause  an  explosion 
or  ruptiire  of  the  package. 

(13)  Packagings  for  water  soluble 
substances  must  be  water  resistant. 
Packagings  for  desensitized  or 
phlegmatized  substances  must  be  closed 
to  prevent  changes  in  concentration 
during  transport  When  containing  less 
alcohol,  water,  or  phlegmatizer  than 
specified  in  its  proper  shipping 
description,  the  substance  is  a 
"forbidden"  material. 

29.  Section  173.62  is  revised  to  read 
as  follows: 

f  173.82    SpecHIc  packaging  raqulramants 
for  exploeivea. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the  §  172.101 
Table  specifies  that  an  explosive  must 
be  packaged  in  accordance  with  this 
section,  only  non-bulk  packagings 
which  conform  to  the  provisions  of 
paragraphs  (b),  (c)  and  (d)  of  this  section 
and  the  applicable  requirements  in 

§§  173.60  and  173.61  may  be  used 
unless  otherwise  approved  by  the 
Associate  Administrator.  Intermediate 
bulk  packagings  may  be  used  for 
explosives  assigned  to  Packing 
Instruction  117  in  paragraph  (b)  of  this 
section.  Intermediate  bulk  packagings 
must  conform  with  the  requirements  of 
this  subchapter. 

(b)  Explosives  Table.  The  Explosives 
Table  specifies  the  Packing  Instructions 
assigned  to  each  explosive.  Explosives 
are  identified  in  the  fint  coliunn  in 
numerical  sequence  by  their 
identification  number  (ID  f ),  which  is 
listed  in  column  4  of  the  S  172.101 
Table,  of  this  subchapter.  The  second 
column  of  the  Explosives  Table 
specifies  the  Packing  Instruction  (PI) 
which  must  be  used  for  packaging  the 
explosive.  The  Explosives  Packing 
Method  Table  in  paragraph  (c)  of  this 
section  defines  the  methods  of 
packaging.  The  Packing  Instructions  are 
identified  using  a  3  digit  designation. 
The  Packing  Instruction  jnefixed  by  the 
letten  "US"  is  particular  to  the  United 
States  and  not  found  in  applicable 
international  regulations. 


Explosives  Table 

ID* 

PI 

UN0004 

112 

urwoos 

130 

utMOoe 

130 

UN0007 „ 

130 

U^KX)09 

130 

UN0010 

130 

UN0012 

130 

UN0014  

130 

UN0015 

130 

UN0016 

130 

UN0018 

130 

UN0019 

130 

UN0020 

101 

UN0021  

101 

UN0027 

113 

UN0028  

113 

UN0029  

131 

UN0030 

131 

UN0033 

130 

UN0034  

130 

UN0035 

130 

UN0037 

130 

UN0038 

130 

UN0039 

130 

UN0042 

132 

UN0043 

133 

UN0044 

133 

UN0048 

130 

UN0049  

135 

UNOOSO 

135 

UN0054  

135 

UN0055  

136 

(JN00S6        

130 

UN0059  

137 

UN0060 

132 

UN0066 

139 

UN0066      

140 

UN0070 

134 

UN0072 -..„    .. 

112(a) 

UN0073 

133 

UN0074 

110(a)  or  110(b) 

UN0075 — 

115 

liN0078 

112 

UN0077 — 

114(a)  or  114(b) 

UN0078 

112 

UN0079 

112(b)  or  112(c) 

UN0061      ™ 

116 

UN00e2  

116or117    ' 

uNooes 

116 

UN0064  

116 

UN0092  

135 

UN0083 

135 

UN0094 

113 

UN0090 

134 

UN0101  

140 

UNOlOe 

139 

UN0103  

140 

UN0104  

139 

UN0105  

140 

UN0106  ...„ 

141 

UN0107 

141 

UN0110 

141 

UN01 13 

110(a)  or  110(b) 
110(a)  or  110(b) 
112 

UN0114  

UN0118 

UN0121 

142 

UN0124 

US1 

UN0129 

110(a)  or  110(b) 
110(a)  or  110(b) 

UN0130 

UN0131  

142 

UN0132 .... 

114(W 

UN0133 

112(«l 
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ID* 

PI 

UN0135 

110(a)  or  110(b) 
130 

UN0136 

UN0137 

130 

UN0138 

130 

UN0143 

115 

UN0144 

115 

UN0146 

112 

UN0147 

112(b) 

UN0150  

112(a)  or  112(b) 

UN0151  „    

112 

UN0153 

112(b)  or  112(0) 
112 

UN0154 

UN0155  

112(b)  or  112(c) 
111 

UN0159 

UN0160 

114(b) 
114(b) 
130 

UN0161  

UN0167  .. 

U^M168 ,. 

130 

UN0169 

130 

UN0171  

130 

UPHI 1  * «}  •••••••••>•••••••••■■ 

134 

UN0174 

134 

UN0180  ..... 

130 

UN0181  

130 

UN0182 

130 

UN0183 

130 

UN0186 

130 

UN0190 

101 

UN0191  

135 

UN0192 

135 

UN0193 

135 

UN0194 

135 

UN0195 

135 

UN0196 

135 

UN0197 ... 

135 

UN0204 ... 

134 

UN0207 _ 

112(b)  or  112(c) 

UN0208 

112(b)  or  112(c) 

UN0209  

112 

UN0212 

133 

UN0213 

112(b)  or  112(c) 
112 

UN0214 

UN0215 

112 

UN0216 

112(b)  or  112(c) 

UN0217 

112(b)  or  112(c) 

UN0218 

112(b)  or  112(c) 

UN0219 

112 

UN0220 

112 

UN0221  

130 

IINO??? 

112(b)  or  112(c) 

UN0224 

110(a)  or  110(b) 

tW0??5 

133 

UN0226 

112(a) 

UN0234  

114(a)  or  114(b) 

UN0235  

114(a)  or  114(b) 

UN0236 .. 

114(a)  or  114(b) 

UN0237  

138 

UN0238 

130 

UN0240 

130 

UN0241  

116or117 

UN0242  

130 

UN0243 

130 

UN0244 

1» 

UN0245 

130 

UN0248 

130 

UN0247  

101 

UN0248  

144 

UN0249  

144 

UN0250 

101 

UN0254 

130 

UN0255 

131 

UN0257...„ 

141  , 
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ID# 


UN0266 

UN0267 

UN0268 

UN0271 

UN0272 

UN0275 

UN0276 

UN0277 

UN0278 

UN0279 

UN0280 

UN0281 

UN0282 

UN0283 

UN0284 

UN0285 

UN0286 

UN0287 

UN0288 

UN0289 

UN0290 

UN0291 

UN0292 

UN0293 

UN0294 

U^«295 

U^M296 

UN0297 

UN0e99 

UN0300 

UN0301 

UN0303 

UN0305 

UN0306 

UN0312 

UN0313 

UN0314 

UN0315 

UN0316 

UN0317 

UN0318 

UN0319 

UN0320 

UN0321 

UN0322 

tJN0323 

UN0324 

UN0325 

UN0326 

UN0327 

UN0328 

UN0329 

UN0330 

UN0331 

UN0332 

UN0333 

UN0334 

UN0335 

UN0336 

UN0337 

UN0338 

UN0339 

UN0340 

UN0341 

UN0342 

UN0343 

UN0344 

UN0345 

UN0346 

UN0347 

UN0348 

UN0349 


ID* 


112 

131 

133 

143 

143 

134 

134 

134 

134 

130 

130 

130 

112 

132 

141 

141 

130 

130 

138 

139 

139 

130 

141 

141 

130 

130 

134 

130 

130 

130 

130 

130 

113 

133 

135 

135 

142 

142 

141 

141 

141 

133 

133 

130 

101 

134 

130 

142 

130 

130 

130 

130 

130 

116or117 

116or117 

135 

135 

135 

135 

135 

130 

130 

112(a)  or  112(b) 

112(b) 

114(a) 

111 

130 

130 

130 

130 

130 

101 


UN0350 

UN0351 

UN0352 

UN0353 

UN0354 

UH03S5 

UN0356 

UN0357 

UN0358 

UN03S9 

UN0360 

UN0361 

UN0362 

UN0363 

UN0364 

UN0385 

UN0368 

UN0367 

UN0368 

UN03e9 

UN0370 

UN0371 

UN0372 

UN0373 

UN0374 

UN0375 

UN0376 

UN0377 

LIN0378 

UN0379 

UN0380 

UN0381 

UN0382 

UN0383 

UN0384 

UN0385 

UN0386 

UN0387 

UN0388 

UN0389 

UN0390 

UN0391 

UN0392 

UN0393 

UN0304 

UN0395 

UN0396 

UN0397 

UN0398 

UN0399 

UN0400 

UN0401 

UN0402 

UN0403 

UN0404 

UN0405 

UN0406 

UN0407 

UN0408 

UN0409 

UN0410 

UN0411 

UN0412 

iJN0413 

UN0414 

UN0415 

UN0417 

UN0418 

UN0419 

UN0420 

UN0421 

UN0424 


PI 


101 

101 

101 

101 

101 

101 

101 

101 

101 

101 

131 

131 

130 

130 

133 

133 

133 

141 

141 

130 

130 

130 

141 

135 

134 

134 

133 

133 

133 

136 

101 

134 

101 

101 

101 

112(b)  or 

112(b)  or 

112(b)  or 

112(14  or 

112(b)  or 

112(b)  or 

112(a) 

112(b)  or 

112(b) 

112(a) 

101 

101 

101 

101 

101 

101 

112 

112(b)  or 

135 

135 

135 

114(b) 

114(b) 

141 

141 

141 

112(t4or 

130 

130 

130 

143 

130 

135 

135 

135 

135 

130 


112(c) 
112(c) 
112(c) 
112(0 
112(c) 
112(c) 

112(0) 


112(c) 


112(c) 
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(c)  Explosives  Packing  Instruction 
Table.  Ebcpiosives  must  be  packaged  in 
accordance  with  the  following  table: 

(1)  The  first  coliunn  lists,  in 
alphanumeric  sequence,  the  packing 
methods  prescribed  for  explosives  in  the 
Explosives  Table  of  paragraph  (b)  of  this 
section. 

(2)  The  second  column  specifies  the 
inner  packagings  that  are  required.  If 
inner  packagings  are  not  required,  a 
notation  of  "Not  necessary"  appears  in 
the  column.  The  term  "Not  necessary" 
means  that  a  suitable  inner  packaging 
may  be  used  but  is  not  required. 

(3)  The  third  column  specifies  the 
intermediate  packagings  that  are 
required.  If  intermediate  packagings  are 
not  required,  a  notation  of  "Not 
necessary"  appears  in  the  column.  The 
term  "Not  necessary"  means  that  a 
suitable  intermediate  packaging  may  be 
used  but  is  not  required. 

(4)  The  fourth  column  specifies  the 
outer  packagings  which  are  required.  If 
inner  packagings  and/or  intermediate 
packagings  are  specified  in  the  second 
and  third  columns,  then  the  packaging 
specified  in  the  fourth  column  must  be 
used  as  the  outer  packaging  of  a 
combination  packaging:  otherwise  it 
may  be  used  as  a  single  packaging. 

(5)  Packing  Instruction  101  may  be 
used  for  any  explosive  substance  or 
article  if  an  equivalent  level  of  safety  is 
shown  to  be  maintained  subject  to  the 
approval  of  the  Associate  Administrator 
for  Hazardous  Materials  Safety. 

Table  of  Packing  Methods 


Explosives  Table— Continued 

\o$ 

PI 

UN0425 

130 

UN0426 

130 

UN0427 

130 

UN0428..... 

135 

UN0429 

135 

UN0430  

135 

UN0431  

135 

UN0432 

135 

UN0433 

111 

UN0434 

130 

UN0435 

130 

UN0436 

130 

UN0437 

130 

UN0438 

130 

UN0439 

137 

UN0440 

137 

UN0441  

137 

UN0442 

137 

UN0443 

137 

UN0444 

137 

UN0445 

137 

UN0446  .'. ...... 

136 

UN0447 

136 

UN0448 

114(b) 

UN0449 

101 

UN0450 

101 

UN0451  

130 

UN0452 

141 

UN0453  ...„ 

130 

UN0454 

142 

UN0455 

131 

UN0456 

131 

UN0457 „.. 

130 

UN0458 

130 

UN0459 

130 

UN0460 

130 

UN0461  

101 

UN0462 

101 

0N0463 

101 

U?^0464 

101 

Ur40465 

101 

Packing  instruction 


101 
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10* 

PI 

UN0466 

101 

UN0467 

101 

UN0468 

101 

UN0469 

101 

UN0470 

101 

UND471  

101 

UN0472 

101 

UN0473 

101 

UN0474 

101 

UN0475 

101 

UN0476 

101 

UN0477 

101 

UN0478  

101 

UN0479  

101 

UN0480 

101 

UN0481  

101 

UN0482 

101 

UN0483 

112(b)  or  112(c) 

UN0484  ...„ „ 

112(b)  or  112(c) 

UN0486 

101 

UN0487 ™ 

135 

UN0488 

130 

UN0489  „ 

112(b)  or  112(c) 

UN0490  .._ 

112(b)  or  112(c) 

UN0491  

143 

UN0492 

135 

UN0493 

135 

UN0494  

USI 

urao495 „ 

115 

UN0496 

112(b)  or  112(c) 

UN0497 

115 

UN0498 

114(b) 

UN0499 

114(b) 

UN0500 

131 

NA0124  

USI 

NA0276  

134 

NA0323  

134 

NA0337  

135 

NA0349  

133 

NA0494  

USI 
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particular  packing  requirements  or  EX- 
CEPTIONS: 

1 .  Samples  o(  new  or  existing  explosive  substances 
or  artides  may  be  transported  as  directed  by  the 
Associate  Administrator  tor  Hazardous  Materials 
Safety  for  purposes  including:  testing,  classifica- 
tion, researcti  arxj  development,  quality  control,  or 
as  a  commercial  sample.  Explosiye  samples 
wtiicti  are  wetted  or  desensitized  must  be  limited 
to  25  kg.  Explosive  samples  which  are  not  wetted 
or  desensitized  must  t>e  limited  to  10  kg  in  small 
packages  as  specified  by  the  Associate  Adminis- 
trakx  ter  Hazardous  Materials  Safety 

110(a)  ^ 


Inner  packagings 


Intermediate  packagings 


Outer  packagings 


This  Packing  Instructton  may  be  used  as  an  alternative  to  a  specifk:ally  assigned  pack- 
ing method  with  the  approval  of  ttie  Associate  Administr^or  for  Hazardous  Materials 
Safety  prior  to  transportation.  When  this  p>acking  instructton  is  used,  the  following 
must  be  marked  on  the  shipping  documents: 

"Packaging  approved  by  the  competent  authority  of  the  United  States  of  America 
(USA)". 


Drums. 


Packing  instrudkxi 

Inner  packagings 

Intermediate  packagings 

Outer  packagings 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

plastes 

plastks 

steel,  removable  head 

CEPTIONS: 

textile,  plastic  coated  or 

textile,  plastk:  coated  or 

(1A2). 

1.  The  Intermediate  packagings  must  be  filled  with 

lined 

Kned 

plastks,  removabte  head 

water  saturated  material  such  as  an  anti-freeze 

njbber 

njbber 

(1H2) 

solutk}n  or  wetted  cushioning 

textile,  rubberized 

textile,  rubberized 

2.  Outer  packagings  must  be  filled  with  water  satu- 

textile 

Receptacles 

rated  material  such  as  an  anti-freeze  solution  or 

plastks 

wetted  cushk>ning.  Outer  packagings  must  be 

metal 

constructed  and  sealed  to  prevent  evaporation  of 

the  wetting  sokitton,  except  when  0224  is  being 

- 

carried  dry                      »- 

1 1 0(b)  „ _ 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

Ran« 

Divkfing  partitkxis 

metal 

Boxes 

natural  wood,  sMI-proof 

CEPTIONS 

plastks,  conductive 

wood 

wall(4C2). 

For  UN  0074,  0113,  0114,  0129,  0130,  0135  and 

Rec^fftadefi    

plastics 
fibreboard 

plywood  (40). 
reconstiluted  wood  (4F). 

0224,  the  foltowfng  conditk>ns  must  be  satisfied: 

metal 

a.  inner  packagings  must  not  contain  more  than 

wood 

50  g  of  expk»ive  substance  (quantity  cor- 

nA)ber, conductive 

responding  to  dry  substance); 

plastws,  conductive 

^ 

b.  each  mner  packaging  must  be  separated  from 

other  inner  packagings  by  dividing  partitnns: 
and 
c  the  outer  packaging  must  not  be  paititnned 

~-  • 

^ 

with  more  than  25  oompartnents 

111 „.. 

RatM 

Not  necessary 

steel  (4A). 

Boxes 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

paper,  watorpioofed 

CEPTtONS: 

plastKS 

aluminium  (46). 

For  UN  0159,  inner  packagings  are  not  required 

textile,  njbberized 

natural  wood,  ordinary 

when  metal  (1A2  or  1B2)  or  piastks  (1H2)  dnjms 

Sheets  ....„ 

(4C1). 

are  used  as  outer  packagings 

plastks 

natural  wood,  sift  proof 

textile,  njbberized 

(4C2). 

plywood  (4D). 
reconstituted  wood  (4F). 
fibreboaid  (40). 
plastks,  expanded  (4H1). 
plastks,  sow  (4H2). 

Drums 

steel,  rBmovat)te  head 

(1A2). 
aluminum,  removabte 

head(1B2). 
plywood  (ID), 
fibreboard  (1G). 

• 

(1H2). 

112(a)  This  packing  instruction  applies  to  welted  sot- 

kls. 
PARTICULAR  PACKING  REQUIREMEffTa  OR  EX- 

Bags 

Bam 

Boxes. 

paper,  muitiwall,  water 

plastks 

steel  (4A). 

CEPTK)NS: 

resistant 

textite,  plastk:  coaled  or 

ahjmMiium  (46). 

1.  For  UN  Nos.  0004,  0076,  0078.  0154,  0219  and 

plastks 

lined. 

natural  wood,  ordkiary 

0394,  packagings  must  be  lead  free 

textile 

Receptacles 

(4C1). 

2.    Intermediate  packagings  are   not   required   if 

textae,  njbberized 

metal 

natural  wood,  sift  proof 

leakproof  drums  are  used  as  the  outer  packaging 

woven  plastKS 

plastks 

(4C2). 

3.    For    UN    0072   and    UN    0226.    intermediate 

Receptacles 

plywood  (40). 

packagings  are  not  required 

metal 

reconstituted  wood  (4F). 

1 II  III'  1 .. 
plasties 

ta)reboa(d  (4G). 
plastks.  expended  (4H1). 
plaslks,  9oM  (4H2). 

. 

Drums 

- 

steel,  removabte  head 

(1A2). 
aluminKjm,  removabte 

head  (162). 
fibre  (1G). 

(1H2). 

112(b)  This  packing  instrucfion  applies  to  dry  sofids 

Baas 

*^nf^ 

Bags  (for  UN  0150  only)  .... 

6ags. 

other  than  powders. 
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Packing  instruction 

Inner  packagings 

Intermediate  packagings 

Outer  packagings 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

paper,  Kraft 

plastics 

woven  plastks  sifl-proof 

CEPTK)NS: 

paper,  multiwall,  water 

textile,  plastic  coated  or 

(5H2/3). 

1.  For  UN  0004,  0076.  0078,  0154,  0216,  0219  and 

resistant. 

lined. 

plastics,  film  (5H4). 

0386,  packagings  must  be  lead  free 

plastics 

textile,  sifl-proof  (5L2). 

2.  For  UN  0209,  bags,  siftixoof  (5H2)  are  rec- 

textile 

textile,  water  resistant 

ormnended  for  flake  or  prilled  TNT  in  ttw  dry  state 

textile,  rubberized  pia»- 

(5L3). 

and  a  maximum  net  mass  of  30  kg. 

tks. 

paper,  multiwall,  wider 

3.  For  UN  0222  and  UN  0223,  inner  packagings  are 

woven  plastics 

resistant  (5M2). 

not  required 

Boxes 
steel  (4A). 

• 

aluminium  (4B). 
natural  wood,  ordinary 

(4C1). 
natural  wood,  sift  proof 

(4C2). 
plywood  (4D) 
reconstituted  wood  (4F). 
fibreboard  (4G). 
plastKS.  expanded  (4H1). 
plastics.  soKd  (4H2). 
Drums 
steel,  removable  head 

(1A2). 
aluminium,  removable 

head  (1B2). 
«bre  (1G). 
plastics,  removable  head 

(1H2). 

112(c)    TMs  packing  instructfon  applies  to  soM  dry 

Bags „ 

Bags 

Boxes. 

powders. 

PARTTCULAR  PACKING  REQUIREMENTS  OR  EX- 

paper.  multiwuH.  water 

paper,  multiwall,  water 

steel  (4A). 

CEPTWNS: 

reststanL 

resistant  with  inner  lin- 

natural wood. 

1.  For  UN  0004,  0076,  0078,  0154,  0216.  0219  and 

piastks 

ing. 

onfinary  (4C1). 

0386,  packagings  must  be  lead  free 

woven  plastics 

plastics 

natural  VMiod. 

2.  For  UN  0209.  bags,  sifl-proof  (5H2)  are  rec- 
ommended for  flake  or  priled  TNT  in  tfte  dry 

Receptacles ~. 

nbreooaro 

sift  proof  (4C2). 

metal 

plywood  (40). 

state.  Bags  must  not  exceed  a  maximum  net 

metal 

plastKS 

reconstituted  wood  (4F). 

mass  of  30  kg. 

plastics 

fibreboafd(4G). 

3.  Jnner  packagings  are  not  required  if  drums  are 

wood 

plastKS.  solid  (4H2). 

used  as  tt>e  outer  packaging^ 

Drums. 

4.  At  least  one  of  ttie  packagings  must  be  sift-proof 

steel,  removable  head 

(1A2) 
ahiminium,  removable  head 
(1B2). 
fibre  (1G). 

113                                           _    _ 

Bmh             

^lot  nfKossa'y   

Boxes. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

paper 

CEPTIONS: 

UiBSUCS 

st8el(4A). 

1.  For  UN  0094  and  UN  0306,  no  more  ttian  50  g  of 

textile,  mbberized 

natural  wood,  ordinary 

substance  must  be  packed  in  an  inner  pacfcagwg 

Reoeptactes- ............... 

(4C1). 

2.  For  UN  0027,  nner  packagmga  are  not  nec- 

fibretxiard 

natural  wood.  sifl-pnx>f 

•asary  wheniJrums  are  used  as  the  outer  pack- 

metal 

wans  (4C2). 

aping 

DIBSDCS 

plywood  (4D). 

3.  At  least  one  of  the  packagmgs  must  be  sift-  proof 

wood 

- 

reconstituted  wood  (4F). 

4.  Sheets  must  only  be  used  for  UN  0028 

Sheets 

fibreboard  (4G). 

• 

paper,  kraft 

ptastk».  sofid  (4H2). 

paper,  waxed 

Drums 
steel,  removable  head 

* 

(1A2). 
aluminium,  removable 

# 

head  (1B2). 

. 

fibre  (1G). 

114(a)  This  packing  inatructfon  applies  to  wetted  sol- 

Bags  

Begs 

Boxes. 

ids. 
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Packing  instrucfion 

Intermediate  packagings 

Outer  packagings 

PARTICULAR  PACKING  REQUIRBMENTS  OR  EX- 

CEPTIONS: 

plastics. 

plastics. 

steel  (4A^ 

1.  For  UN  0077,  0234.  0235  and  0236,  packagings 

textile 

textile,  plastic  coated  or 

natural  wood,  ordnary 

must  be  lead  free 

woven  plastics 

lined 

(4C1). 

2.  For  UN  0342,  inner  packagings  are  not  required 

Recaptedes 

Receptacles 

natural  wood,  sift  proof 

when  metal  (1A2  or  1B2)  or  piastKS  (1H2)  dmms 

metal 

metal 

wals(4C2). 

are  used  as  outer  packagings 

DiSSDCS 

plastics 

plywood  (40). 

3.    Intermediate  packagings  are   not   required   if 

leakproof  removable  head  drums  are  used  as  the 

fibreboard  (4G). 

outer  packaging 

plastics,  solid  (4H2). 

Drums, 
steel,  removable  head 

(1A2). 
aluminium.  ce(TK)vat)te 

head(1B2). 
plywood  (ID), 
fibre  (1G). 
plastics, 
removable  head  (1H2). 

1 14(b)  This  packing  instruction  applies  to  dry  solids 

Bags . 

Not  necessary  — 

Boxes. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

, 

natural  wood,  ordinary 

CEPTK)NS: 

paper,  kralL 

(4C1). 

1.   For  UN  0077.   0132.  0234.  0235  and  0236. 

plastics 

natural  wood,  sifl  proof 

packagings  must  be  lead  free 

textile,  sifl-proof 

walls(4C2). 

2.  For  UN  0160  and  UN  0161,  when  metal  drums 
(1A2  or  1B2)  are  used  as  the  outer  packaging. 

woven  plastics,  sifl-proof 

plywood  (4D). 
reconstitajtod  wood  (4F). 

Receptacles ..» _..„... 

metal  packagings  must  be  so  constructed  that  the 

fibreboard 

fibreboard  (4G). 

risk  of  expkMion.  byreason  of  increased  internal 

metal 

Drums. 

- 

pressure  from  internal  or  external  causes  is  pre- 

paper 

vented 

(1A2).. 

3.  For  UN  0160  and  UN  0161,  inner  packagings  are 

wov6n  plastic  S|  sift-prool 

aluminium,  removable 

not  required  if  drums  are  used  as  the  outer  pack- 

head(1B2). 

agmg 

plywood  (ID), 
fibre  (1G). 

plastKS.  removable  f)ead 
(1H2). 

115 

Receptacles 

Bags..- _ 

Boses. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

iTieiai 

piasncs  m  moioi  leosfr' 

natural  wood,  ordnary 

CEPTK)NS: 

piBSuCS 

tades 
Drums _ 

(4C1). 
natural  wood,  sift  proof 

sunxMinded  with  non-combusbble  absortMnt  cush- 

metal 

wa>s(4C2). 

ioning  material  in  sufficient  quantity  to  absorb  the 

plywood  (40). 

entire  liquid  content  Metal  receptacles  should  be 

reoonstitajted  wood  (4F). 

cushioned  from  each  other.  The  net  mass  of  ex- 

fibreboard  (46). 

ptosive  per  package  may  not  exceed  30  kg  when 

Drums. 

boxes  are  used  as  outer  packaging.  The  net  vol- 

steel, removable  head 

ume  of  exptosive  in  each  package  other  than 

(1A2). 

boxes  must  not  exceed  120  Mres 

" 

2.  For  UN  0075.  0143,  0495  and  0497  when  boxes 

he«l(1B2). 

are    used    as    the    outer    packaging,     inner 

plywood  (10). 

packagings  must  have  taped  screw  cap  ctosures 

fbrs  (1G). 

and  be  not  more  than  5  litres  capacity  each.  A 

^ 

SpecMcation  MC-200  oor>- 
tainers  ntay  be  lised  for 

composite  packagmg  consisting  c4  a  plastic  t^ 

ceptade  in  a  metal  drum  (6HA1)  may  be  used  in 

^ 

transport  by  motor  vehi- 

lieu  of  combination  packagings.  Liquid  substances 

de. 

must  not  freeze  at  temperahjres  above  -15*C 

(♦5«F) 

3.  For  UN  0144.  intennediate  packagings  are  not 

necessary.  Receptacles 

1 1 6 - — 

Bags  . 

Not  rwoBSwy  _.._.._..__ 

Bags. 
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Packing  tnstnx:tion 

Inner  packaglngs 

Intemtediate  packaglngs 

Outer  packaglngs 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

paper, water  and  oil 

woven  plastk»  (5H 1/2/3). 

CEPTIONS: 

resistant 

paper,  mulitwall,  water 

1.   For   UN   0082.   0241.   0331    and   0332.    Inner 

plastk:s 

resistant  (5M2). 

packaglngs  are  not  necessary  If  leakproof  remov- 

texltlle, plasc  coated  or 

plastk».  film  (5H4). 

able  head  drums  are  used  as  the  outer  packaging 

lined 

textile,  sift-proof  (5L2). 

2.   For   UN   0082,   0241,   0331    and   0332.   inner 

woven  plasws,  sift-proof 

textile,  water  resistant 

packaglngs  are  not  required  when  the  e)9>k>sive  is 

Receptacles 

(5L3). 

contained  in  a  material  impervious  to  liquid 

fibretx)ard,  water  resist- 

Boxes. 

3.  For  UN  0081 ,  Inner  packaglngs  are  not  required 

ant. 

steel  (4A). 

when  contained  in  rigid  plastic  which  Is  Imper- 

metal 

aluminium  (4B). 

vwus  to  nitric  esters 

plastks 

wood,  natural,  ordinary 

4.  For  UN  0331,  Inner  packaglngs  are  not  required 

wood,  siftixoof 

(4C1). 

when  bags  (5H2).  (5H3)  or  (5H4)  are  used  as 

Sheets 

natural  wood,  sift  proof 

outer  packaglngs 

paper,  water  resistant 

walls  (4C2). 

5.  Bags  (5H2  or  5H3)  must  be  used  only  for  UN 

paper,  waxed 

plywood  (40). 

0082.  0241,  0331  and  0332 

plastks 

reconstituted  wood  (4F). 

6.  For  UN  0081.  bags  must  not  be  used  as  outer 

fibreboard  (4G). 

packagings 

plastics,  solkf  (4H2). 
Drums, 
steel,  removable  head 

(1A2). 
aluminium,  removable 

• 

head(1B2). 
fibre  (1G). 
plastk:s,  renrravable  head 

{1H2). 
Jerncans. 

• 

steel,  removable  head 

(3A2). 
plastks,  removable  head 

(3H2). 

1 1 7 „ 

Not  necessary 

Not  necessary 

IBCs. 

PARTICULAR  PACKING  REQUIREIIilENTS  OR  EX- 

metal (11  A),  (11 B). 

CEPTIONS: 

(11N),(21A),(21B). 

1 .  This  packing  instructkm  may  only  be  used  for  ex- 

(21N).  (31  A),  (31 B). 

plosives  of  0082  ¥when  ttiey  are  mixtures  of  am- 

(31N). 

monium  nitrate  or  ott>er  irx)rgank:  nitrates  with 

flexibte  (13H2),  (13H3). 

other  combustible  substances  wtiich  are  not  ex- 

(13H4).  (13L2),  (13L3). 

ptosive  Ingredients.   Sucti   explosives  must  not 

(13L4),  (131^). 

contain   nitroglycenn,   similar   liqukJ   organk:   ni- 

rigkJplastKs(IIHI), 

trates,  \iquki  or  solkj  nitrocarbons,  or  chtorates. 

. 

(11H2),  (21H1). 

2.  This  packing  instruction  may  only  be  used  for  ex- 

(21H2).  (31H1). 

phsstves  of  UN  0241  which  consist  of  water  as  an 

(31 H2). 

essential  ingredient  and  high  proportions  of  am- 

composite (11 HZ1), 

monium  nitrate  or  other  oxkJizers.  some  or  ail  of 

(11HZ2),  (21HZ1). 

whch  are  in  solutkxi.  The  other  cor>stituents  may 

(21H22),  (31HZ1). 

ndude  hydrocarbons  or  aiumimum  powder,  but 

(31HZ2). 

must  not  inckjde  nitro-derivatives  such  as  trinitro- 

toluene. 

3.  (Metal  IBCs  must  not  be  used  for  UN  OOR?  and 
0241. 

4.  Flexible  IBCs  may  only  be  used  for  solids. 

- 

130 _ _ 

Not  necessary 

No  necessary 

Boxes. 

Packing  instruction 

Inner  packagings 

Intermediate  packagings 

Outer  packagings 

PARTICULAR  PACKIt^  REQUIREIMENTS  OR  EX- 

- 

. 

steel  (4A). 

CEPTIONS: 

" 

aluminium  (4B). 

1.  The  folk>wing  applies  to  UN  0006,  0009.  0010, 

wood  natural,  ordinary 

0015,  0016,  0018,  0019,  0034,  0035,  0038,  0039, 

(4C1). 

0048,  0056,  0137.  0138,  0168,  0169,  0171,  0181. 

natural  wood,  sift  proof 

0182,  0183,  0186,  0221,  0238,  0243,  0244,  0245. 

walls  (4C2). 

0246,  0254,  0280,  0281,  0286,  0287,  0297,  0299, 

plyvraod  (4D). 

0300,  0301.  0303,  0321,  0328,  0329,  0344,  0345 

reconstituted  wood  (4F). 

0346,  0347,  0362,  0363,  0370,  0412,  0424,  0425. 

- 

fibreboard  (4G). 

0434.  0435.  0436,  0437,  0438,  0451.  0459  and 

piastk».  expanded  (4H1). 

0488.  Large  and  robust  explosives  articles,  nor- 

plastks, .solM  (4H2). 

mally   intended   for   military   use,   without  their 

, 

Drums. 

means  of  initiation  or  with  their  means  of  initiation 

steel,  removable  head 

containing  at  least  two  effective  protective  fea- 

(1A2). 

tures,  may  be  carried  unpackaged.  When  such  ar- 

aluminium, removable 

ticles  have  propelling  charges  or  are  self-pro- 

head(1B2). 

pelled,  their  ignition  systems  must  tie  protected 

fibre  (1G). 

against  stimuli  encountered  during  nonnal  condi- 

piastcs,  rerrxjvable  head 

tk>ns  of  transport.  A  negative  result  in  Test  Series 

(1H2). 

4  on  an  unpackaged  artkde  indk^tes  that  the  arti- 

~~ 

cle  can  be  consklered  for  transport  unpackaged. 

Such  unpackaged  articles  may  be  fixed  to  cradles 

, 

or  contained  in  crates  or  ottier  suitable  handling 

devk^s. 

131 _ „ „ 

Bags „ 

paper 

Not  necessary  ..„, 

Boxes. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

■   ■  W  *          w^^^^^^^^^^*H»    ■          •••»*•■••••••••■•••• 

steel  (4A). 

CEPTIONS: 

plastks 

- 

aluminium  (46). 

1.  For  UN  UU29,  0267  and  0455,  bags  and  reels 

Receptacles 

wood,  natural,  ordinary 

may  not  be  used  as  inner  packaglngs 

fibreboard 

(4C1). 

2.  For  UN  0030,  0255  and  0456,  Inner  packaglngs 

metal 

natural  wood,  sift  proof 

are  not  required  when  detonators  are  packed  in 

plastKS 

wails(4C2). 

pasteboard  tubes,  or  wtien  their  leg  wires  are 

wood 

plywood  (40). 

wound  on  spools  with  the  caps  either  placed  in- 

Reels 

reconstituted  wood  (4F). 

side  the  spool  or  securely  taiped  to  the  wire  on 

fibreboard  (4G). 

the  spool,  90  as  to  restrict  freedom  of  movement 

Drums. 

of  the  caps  and  to  protect  them  from  Impact 

steel,  rennovabte  head 

forces 

(1A2). 

3.  For  UN  0360,  0361  and  0500,  detonators  are  not 

' 

aluminium,  rentovable 

required  to  be  attached  to  the  safety  fuse,  metal- 

head(1B2). 

dad  miU  detonating  cord,  detonating  cord,  or 

axe  (1G). 

shock  tube.  Inner  packaglngs  are  not  required  if 

plastics,  removable  head 

the   packing   configuratk>n   restricts   freedom   of 

(1H2). 

movement  of  the  caps  and  protects  them  from  im- 

pact forces 

132(a)  

Not  riecessary .. 

Not  necessary 

Boxes. 

■*'^\**/    —"—•"••"•••"•—••■•••—— ..—...-••.-—••••...•........•.. 

steel  (4A). 

aluminium  (48). 

wood,  natural,  ordinary 

(4C1). 
twood.  natural,  sift  proof 

walls(4C2). 

, 

plywood  (4D). 

• 

reconstituted  wood  (4F). 
lixeboard  (4G). 
piastKs,  solid  (4H2). 

132(b)  .. _ 

Receptacles 

fibreboard 

Not  necessary  .................... 

Boxes. 

steel  (4A). 

metal 

akJtninium  (48). 

plastks 

wood,  natural,  ordinary 

onoets 

(4C1). 

paper 

wood,  natural,  stfl  proof 

piastks 

walls(4C2). 
plywood  (40). 
reconstituted  wood  (4F). 
fibreboard  (4G). 

- 

plastKS.  soid  (4H2). 

133 . 

Receptables 

Heceptaues  ..................... 

8oH^ 
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Table  of  Packing  Methods— Continued 

Packing  instruction 

Inner  packagings 

Intermediate  packagings 

Outer  packagings 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

fibretx>ard  

fibreboard 

steel  (4A). 

CEPTIONS- 

metal 

metai 

aluminium  (46). 

1.  For  UN  0043.  0212.  0225.  0268  and  0306  trays 

plastics 

plastxs 

wood,  natural,  ortfinary 

are  not  autfwrized  as  inner  packagings 

wood 

wood 

(4C1). 

2.  Intermadnle  packagings  are  only  required  w^ien 

Trays,  mtedwith  dMding  ... 

wood,  natural,  sift  proof 

trays  are  used  as  inner  packagings 

partitions _. 

watts  (4C2). 

fitveboard 

plywood  (4D). 

plastics 

reconstituted  wood  {AFf. 

wood 

fibrnbnard  (4G). 
plastics,  solid  (4H2). 

134 

Bags 

Not  necessary 

Boxes. 

water  resistant 

steel  (4A). 

Receptacles 

ahjminium  (46). 

fibreboard 

wood,  natural,  onJinary 

metal 

(4C1). 

plastKS 

wood,  natural,  sill  proof 

wnod 

watts  (4C2). 

Sheets 

plywood  (4D). 

fibreboard.  cormgated 

reconstituted  wood  C4F). 

Tubes 

fibreboard  (4G). 

fibreboard 

plastics,  solid  (4H2). 
Drums, 
steel,  removable  head 

(1A2). 
aluminium,  removable 
head  (162). 

135 -.. — 

Bags _ 

Not  necessary  

Boxes. 

paper 

steel  (4A). 

plastKS 

aluminium  (46). 

Receptacles 

- 

wood,  natural,  ordinary 

fibreboard 

(4C1). 

metal 

wood,  natural,  sift  proof 

plastics 

watts  (4C2). 

wood 

. 

plywood  (4D). 

Sheets 

reconstituted  wood  (4F). 

paper 

fibreboMd  (4G). 

plastics 

plastics,  expanded  (4H1). 
plastics,  solid  (4H2). 
Drums. 

steel,  removat)le  head 

(1A2). 

akiminium.  removable 

head  (162). 

fibre  (1G). 

plastics,  removable  head 

(1H2). 

136 -... 

Bags. _ 

Not  necessary _.. 

6oxes. 

plastics 

steel  (4A). 

textile 

aluminium  <4e) 

Boxes. 

wood,  natural,  ordinary 

fibreboanJ 

(4C1). 

plastics 

wood,  natural,  sift  proof 

wood 

write  (4C2). 

Dividing  puititiows  in  the 

plywood  (4D). 

outer  packagings  ...» 

reconstituted  wood  (4F)- 
fibreboard  (4G). 
plastics,  solid  (4H2). 
Drums, 
steel,  removable  head 

(1A2). 
akjminium.  removable 

head  (162). 
fibre  (1G). 
plastics,  removable  head 

• 

(1H2). 

137 

Bags 

Not  necessary _. 

BOMSL 
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Packing  instrudkm 

Inner  packagings 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

plastics 

steel  (4A). 

CEPTIONS: 

Boxes 

aluminium  (48). 

For  UN  0059.  0439,  0440  and  0441.  when  the 

fibreboard 

wood,  natural,  ofdnary 

shaped  charges  are  packed  singly,  the  conical 

Tubes  

(4C1). 

cavity  must  face  downwards  and  the  package 

fibreboard 

wood,  natural,  sift  proof 

marked  "THIS  SIDE  UP".   When  the  shaped 

metal 

watts  (4C2). 

charges  are  packed  in  pairs,  the  corneal  cavities 

plastks 

plywood  (40). 

must  face  inwards  to  minimize  the  jetting  effect  in 

Dividing  partitions  in  the 

raoonstilutod  wood  (4F). 

the  event  of  aocklental  initiation 

outer  packagmgs. 

fibreboard  (4G). 

138 „ 

Bags 

Not  necessary  .................... 

Boxes 

PARTTCULAR  PACKING  REQUIREMENTS  OR  EX- 

plastics 

steel  (4A). 

CEPTK)NS: 

aluminium  (4^. 

H  the   ends   of  the   articles   are   sealed,   inner 

vnood.  natural,  onSnary 

packagmgsare  not  necessary 

(4C1). 
wood,  nahaal.  sM  proof 
wal8(4C2). 

plywood  (40). 
rBoonsliluladwood(4F). 
fibrebo«d  (46). 
plaslBS.  sou  (4H2). 

Drums, 
steel.  romovaWn  head 

(lAg. 
'  aluminium.  femovat)la 
head(1B2). 

139 „ - _ - 

Bags      

Nor  necessary 

Boxes. 

PARTICULAR  PACKING  flEQUIRE»4ENTS  OR  EX- 

piasiics 

steel  (4A). 

CEPTIONS- 

Receptacles 

akjminium  (46). 

1.  For  UN  0065.  0102,  0104.  0289  and  0290.  the 

fibreboard 

- 

wood,  natural,  ordnary 

ends  of  the  detonating  cord  must  be  sealed,  for 

metal 

(4C1). 

example,  by  a  plug  firmly  fixed  so  that  the  expfo- 

piastKS 

wood,  natural,  sift  proof 

aive  cannot  escape.  The  ends  of  CORD  DETO- 

wood 

watts  (4C2). 

NATING  flexi)le  must  be  fastened  securely 

Reels 

plywood  (40). 

2.  For  UN  0066  and  UN  0289.  inner  packagings  are 

Sheets 

reconstituted  wood  (4F). 

not  required  wrfien  they  are  fastened  securely  in 

paper 

fibreboard  (4G). 

coHs 

DISSIICS 

plastics,  sofid  (4H2). 
Drums, 
steel,  removable  head 
(1A2). 

aiuniirAjm.  removable 
head(1B2). 

' 

plywood  (10). 

fbn  (1G). 

plaalics,  ramovable  head 
(1H2). 

140..- „ - 

Bags _. 

Not  necessary 

pox^^. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

plastics 

Steel  (4A).       - 

CEPTIONS: 

Reels 

aluminium  (4B). 

1.  If  the  ends  of  UN  0105  are  sealed,  no  inner 

Sheets 

wood,  natural,  ordmary 

paokagmgs  are  required 

paper,  krafl 

(4C1). 

2.  For  UN  0101.  the  packaging  must  be  sHHvDof 

DtSSuCS 

wood,  natural,  sift  proof 

except  wtien  the  fuse  is  covered  by  a  paper  tutw 

wals(4C2). 

and  botti  ends  of  the  tube  are  covered  with  re- 

plywood (40). 

movable  caps 

reconstiluted  wood  (4F). 

3.  For  UN  0101.  steel  or  aluminium  boxes  or  drums 

fibreboard  (4G). 

must  not  be  used 

■plastics,  sold  (4H2). 
Drums, 
siooi,  remowxe  neao 

- 

.      {1A2). 
aluminium.- ramovable 

head(1B2). 

- 

«)re(lG). 

OifTon 


v^A^^^l  n. 
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Table  of  Packing  Methods— Continued 

Packing  instruction 

Inner  packagings 

Intermediate  packagings 

Outer  packagings 

141  - 

Receptacles 

Not  necessary 

Boxes. 

fibreboard 

steel  (4A). 

metal 

aluminium  (4B). 

plastics 

wood,  natural,  ordinary 

wood 

i 

(4C1). 

Trays,  fitted  with  dividing 

wood,  natural,  sill  proof 

partitions. 

walls  (4C2). 

plastics 

plywood  (4D). 

wood 

mnnnstituted  wood  (4F). 

Dividing  partitmns  in  the 

fibmhnard  (4G). 

outer  packagmgs. 

plastics,  solid  (4H2). 
D^ms. 
steel,  removable  head 

• 

(1A2). 
aluminium,  removable 

head  (1B2). 
fibre  (1G). 
plastics,  removable  head 

(1H2). 

142 - - 

Bags 

paper 

Not  necessaiv 

Boxes. 

w  ^r^mw    ■  w^^^r^r^^^^^^^  w       ••••••••»•••••••■»■• 

steel  (4A). 

plastics 

aluminium  (4B). 

Receptacles 

wood,  natural.  or(finary 

fibreboard 

(4C1). 

metal 

wood,  natural,  sift  proof 

plastKS 

waNs  (4C2). 

wood 

plywood  (4D). 

Sheets 

reconstituted  wood  (4F). 

. 

paper 

fibreboard  (4G). 

Trays,  fitted  with  dividing 

plastk»,  soM  (4H2). 

paititkxis. 

Drums. 

DiSSuCS 

ileel,  removable  head 

(1A2). 
aluminium,  removable 

head(1B2). 

fbn  (1G). 

plastics,  removable  head 
(1H2). 

143 

Bag 

Not  necessary _.... 

Boxes. 

PARTICULAR  PACKING  REQUIREMENTS  OR  EX- 

paper, krafi  - 

steel  (4A). 

CEPTIONS: 

plastics 

aluminum  (4B). 

1.  For  UN  0271.  0272.  0415  and  0491  when  metal 

textile 

wood,  natural,  ordinary 

packagings  are  used,  metal  packagings  must  be 

textile,  rubberized 

(4C1). 

so  constructed  that  the  risk  ol  expktsion.  by  rea- 

Receptacles  „.. 

«Mxxl.  natural,  sift  proof 

son  of  Hxrease  in  Internal  pressure  from  mtemal 

fibreboard 

waUs  (4C2). 

or  external  causes  is  prevented 

metal 

plywood  (4D). 

2.  Composite  packagings  (6HH2)  (plastic  receptacle 

plastics 

• 

reconstttuted  wood  (4F). 

with  outer  solid  box)  may  be  used  in  Neu  of  com- 

Trays, fitted  with  dividing 

fibreboard  (4G). 

bination  packagings 

partitions. 

plastics,  solid  (4H2). 

plastics 

Drums. 

wnnd 

steel,  removable  head 

(1A2). 
aluminium,  removable 

head(1B2). 
plywood  (ID). 

9 

fibre  (1G). 

plastics,  removable  head 
(1H2). 

144 

fibreboard 

Not  necessary 

Boxes. 

PARmCULAR  PACKIfKa  REQUIREMENTS  OR  EX- 

V  ^r«^«         v^^^r^^^^^^VMB   w        »**•«■•*■•■••»■«■■** 

steel  (4A). 

CEPTK)NS: 

metal 

aluminum  (4B). 

For  UN  0248  and  UN  0249.  packagings  must  be 

plastxs 

wood,  natural,  ordinaiy 

protected  against  the  ingress  of  water.   When 

Dividing  partitrans  in  the 

(4C1)  with  metal  liner. 

CONTRIVANCES,     WATER     ACTIVATED     are 

outer  packagings. 

plywood  (4D)  with  metal 

transported  unpackaged.  they  must  be  provkled 

lir>er. 

with  at  least  two  independent  protective  features 

reconstituted  wood  (4F) 

which  prevent  the  ingress  of  water 

with  metal  liner. 
plastRS,  expanded  (4H1). 

US1 

1.  A  iet  perforating  gun,  charged,  oil  well  may  be  transported  under  the  foltowing  conditkxis: 
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Table  of  Packing  Methods— Continued 


Packing  instruction 


Inner  packagings 


Intermediate  packagings 


Outer  packagings 


a.  Initiation  devices  carried  on  ttie  same  motor  vehicle  or  offshore  supply  vessel  must  be  segregated;  each  kind  from  every  other  kind,  and 
from  any  gun,  tool  or  other  supplies,  unless  approved  in  accordarwe  w^  §  1 73.56.  Segregated  initiation  devnes  must  be  carried  in  a  con- 
tainer having  indivklual  pockets  for  each  such  devce  or  in  a  fully  enclosed  steel  container  lined  with  a  nor>-sparking  material.  No  more  tttan 
two  segregated  initiation  devices  per  gun  may  be  carried  on  the  same  motor  vehicle. 

b.  Each  shaped  charge  affixed  to  the  gun  may  not  contain  more  than  1 12  g  (4  ourwes)  of  expk>stves. 

c.  Each  shaped  charge  if  not  completely  enctosed  in  glass  or  metal,  must  be  fully  protected  by  a  metal  cover  after  installatxm  in  ttie  gun. 

d.  A  jet  perforating  gun  classed  as  1.1D  or  1.4D  may  be  transported  by  highway  by  private  or  contract  carriers  engaged  in  oil  well  operatnns. 
(0  A  motor  vehicle  transporting  a  gun  must  have  specially  built  racks  or  carrying  cases  designed  and  constructed  so  tint  ttie  gun  is  securely 

heM  in  place  during  transportaton  and  is  not  subject  to  damage  t>y  contact,  one  to  the  other  or  any  other  artnie  or  material  carried  in  the 
vehk:le;  and 
(ii)  The  assembled  gun  packed  on  the  vehk:le  may  not  extend  beyond  the  body  of  ttie  motor  vehicle. 

e.  A  jet  perforating  gun  classed  as  1 .4D  may  be  transported  by  a  private  offshore  supply  vessel  only  when  the  gun  is  carried  in  a  motor  vehi- 
cle as  specified  In  paragraph  (d)  of  this  packing  method  or  on  offshore  well  tool  pallets  provided  ttiat: 

(i)  All  the  conditions  specified  in  paragraphs  (a),  (b).  and  (c)  of  this  packing  method  are  met; 

(H)  The  total  exptosive  contents  do  not  exceed  90.8  kg  (200  pounds)  per  tool  pallet; 

(iii)  Each  cargo  vessel  compartment  may  contain  up  to  90.8  kg  (200  pounds)  of  exptosive  content  if  the  segregatton  requirements  in 

§  176.83(b)(3)  of  this  subchapter  are  met;  and 
(iv)  When  more  than  one  vehkde  or  tool  pallet  is  stowed  "on  deck"  a  minimum  horizontal  separation  of  3  m  (9.8  feet)  must  be  provided. 


(d)  Class  1  (explosive)  materials 
owned  by  the  Department  of  Defense 
and  packaged  prior  to  January  1, 1990, 
in  accordance  with  the  requirements  of 
this  subchapter  in  effect  at  that  time,  are 
excepted  from  the  requirements  of  part 
178  of  this  subchapter  provided  the 
packagings  have  maintained  their 
integrity  and  the  explosive  material  is 
declared  as  government-owned  goods 
packaged  prior  to  January  1, 1990. 

30.  In  §  173.120,  paragraph  (a)(3)  is 
revised,  the  last  sentence  in  paragraph 
(b)(3)  is  revised,  the  word  "or"  is 
removed  at  the  end  of  paragraph 
(c)(l)(i)(A),  the  period  at  the  end  of 
paragraph  (c)(l)(i)(B)  is  removed  and  "; 
or"  is  added  in  its  place,  and  a  new 
paragraph  (c)(l)(i)(C)  is  added,  to  read 
as  follows: 

S  173.120    Class  3-Oafinitions. 

(a)*  *  • 

(3)  Any  liquid  with  a  flash  point 
greater  than  35''C  (95*^)  which  does  not 
sustain  combustion  according  to  ASTM 
4206  or  the  procedure  in  Appendix  H  of 
this  part 
•        •        •        •        •         ° 

(b)*  *  * 

(3)  *  *  *  Either  the  test  method 
specified  in  ASTM  4206  or  the 
procedure  in  Appendix  H  of  this  part 
may  be  used  to  determine  if  a  material 
sustains  combustion  when  heated  under 
test  conditions  and  exposed  to  an 
external  source  of  flame. 

(c)*  •  * 
(D*  •  • 

(i)*  *  • 

(C)  Standard  Test  Methods  for  Flash 
Point  by  Small  Scale  Closed  Tester. 
(ASTM  D  3828). 


§173.124    [Amendedl 

31.  In  §  173.124,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1)  introductory 
text,  the  word  "Wetted"  is  revised  to 
read  "Desensitized". 

b.  In  paragraph  (a)(2)(i)(D)(2)  the 
words  "for  a  50  kg  package"  is  added 
after  the  words  "greater  than  75*^3 
(167»F)". 

c.  In  paragraphs  (a)(3)(ii)  and  (iii),  the 
wording  "paragraph  2.c.(2)  of  appendix 
E  to  this  part"  is  revised  to  read  "UN 
Manual  of  Tests  and  Criteria"  each 
place  it  appears. 

d.  In  paragraph  (b)(1),  the  wording 
"paragraph  3.a.(l)  or  3.a.(2),  as 
appropriate,  of  appendix  E  to  this  part" 
is  revised  to  read  "the  UN  Manual  of 
Tests  and  Criteria". 

e.  In  paragraph  (b)(2),  the  wording 
"paragraph  3.b.(l)  of  appendix  E  to  this 
part"  is  revised  to  read  "UN  Manual  of 
Tests  and  Criteria". 

f.  In  paragraph  (c),  the  wording 
"paragraph  4  of  appendix  E  to  this  part" 
is  revised  to  read  "UN  Manual  of  Tests 
and  Criteria". 

32.  In  §  173.125,  paragraphs  (b), 
(c)(2)(i).  (c)(2)(ii),  and  (d)(1)  through 
(d)(3)  are  revised  to  read  as  follows: 

§173.125    Cla8«4— Assigmnantofpacidng 
group. 

***** 

(b)  Packing  group  criteria  for  readily 
combustible  materials  of  Division  4.1 
are  as  follows: 

(1)  Powdered,  granular  or  pasty 
materials  must  be  classified  in  Division 
4.1  when  the  time  of  biuning  of  one  or 
more  of  the  test  runs,  in  accordance 
with  the  UN  Manual  of  Tests  and 
Criteria,  is  less  than  45  seconds  or  the 
rate  of  biuning  is  more  than  2.2  mm/s. 
Powders  of  metals  or  metal  alloys  must 
be  classified  in  Division  4.1  when  they 


can  be  ignited  and  the  reaction  spreads 
over  the  whole  length  of  the  sample  in 
10  minutes  or  less. 

(2)  Packing  group  criteria  for  readily 
combustible  materials  of  Division  4.1 
are  assigned  as  follows: 

(i)  For  readily  combustible  solids 
(other  than  metal  powders),  Packing 
Group  n  if  the  burning  time  is  less  than 
45  seconds  apd  the  flame  passes  the 
wetted  zone.  Packing  Group  II  must  be 
assigned  to  powders  of  metal  or  metal 
alloys  if  the  zone  of  reaction  spreads 
over  the  whole  length  of  the  sample  in 
5  minutes  or  less. 

(ii)  For  readily  combustible  solids 
(other  than  metal  powders).  Packing 
Group  in  must  be  assigned  if  the 
burning  rate  time  is  less  than  45  secoiKis 
and  the  wetted  zone  stops  the  flame 
propagation  for  at  least  4  minutes. 
Packing  Group  in  must  be  assigned  to 
metal  powders  if  the  reaction  spreads 
over  the  whole  length  of  the  sample  in 
more  than  5  minutes  but  not  more  than 
10  minutes. 

(c)  •  •  • 

(2)*  •  • 

(i)  Packing  Group  II.  if  the  material 
gives  a  positive  test  result  whm  tested 
with  a  25  mm  cube  size  sample  at 
140*C;or 

(ii)  Packing  Group  m.  if — 

(A)  A  positive  test  result  is'obtained 
in  a  test  using  a  100  mm  sample  cube 
at  140°C  and  a  negative  test  result  is 
obtained  in  a  test  using  a  25  mm  sample 
cube  at  140^  and  the  substance  is 
transported  in  packagings  with  a 
volume  of  more  than  3  cubic  meters;  or 

(B)  A  positive  test  result  is  obtained 
in  a  test  using  a  100  mm  sample  cube 
at  120*^  and  a  negative  result  is 
obtained  in  a  test  using  a  25  mm  sample 
cube  at  140°C  and  the  substance  is 
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transported  in  packagings  with  a 
volume  of  more  than  450  liters;  or 

(C)  A  positive  result  is  obtained  in  a 
test  using  a  100  mm  sample  cube  at 
100°C  and  a  negative  result  is  obtained 
in  a  test  using  a  25  mm  sample  cube  at 
140'C  and  the  substance  is  transported 
in  packagings  with  a  volume  of  less  than 
450  liters. 

(d)*  *  * 

(1)  Packing  Group  I,  if  the  material 
reacts  vigorously  with  water  at  ambient 
temperatures  and  demonstrates  a 
tendency  for  the  gas  produced  to  ignite 
spontaneously,  or  which  reacts  readily 
with  water  at  ambient  temperatures 
such  that  the  rate  of  evolution  of 
flammable  gases  is  equal  or  greater  than 
10  liters  per  kilogram  of  material  over 
any  one  minute; 

(2)  Packing  Group  n,  if  the  material 
reacts  readily  with  water  at  ambient 
temperatures  such  that  the  maximum 
rate  of  evolution  of  flammable  gases  is 
equal  to  or  greater  than  20  liters  per 
kilogram  of  material  per  hour,  and 
which  does  not  meet  the  criteria  for 
Packing  Group  I;  or 

(3)  Packing  Group  m.  if  the  material 
reacts  slowly  with  water  at  ambient 
temperatures  such  that  the  maximiun 
rate  of  evolution  of  flammable  gases  is 
greater  than  1  liter  per  kilogram  of 
material  per  hour,  and  which  does  not 
meet  the  criteria  for  Packing  Group  I  or 

n. 

33.  Section  173.127  is  revised  to  read 
as  follows: 

f173.1S7    «wa  S,  DMaion  5.1— DaWnHien 
and  aaataiMMnl  of  packifM  groupa. 

(a)  Definition.  For  the  purpose  of  this 
subchapter,  oxidizer  (Division  5.1) 
means  a  material  that  may,  generally  by 
yielding  oxygen,  cause  or  enhance  the 
combustion  of  other  materials. 

(1)  A  solid  material  is  classed  as  a 
Division  5.1  matnial  if,  when  tested  in 
accordance  with  the  UN  Manual  of 
Tests  and  Criteria,  its  mean  burning 
time  is  less  than  or  equal  to  the  burning 
time  of  a  3:7  potassium  bromate/ 
cellulose  mixture. 

(2)  A  liqmd  material  is  classed  as  a 
Division  5.1  material  if,  when  tested  in 
accordance  with  the  UN  Manual  of 
Tests  and  Criteria,  it  spontaneously 
ignites  or  its  mean  time  for  a  pressure 
rise  from  690  kPa  to  2070  kPa  gauge  is 
less  then  the  time  of  a  1:1  nitric  acid  (65 
percentVceliulose  mixture. 

(b)  Assignment  of  packing  groups.  (1) 
The  packing  group  of  a  Division  5.1 
material  which  is  a  solid  shall  be 
assigned  using  the  following  criteria: 

(i)  Packing  Group  I.  for  any  material 
which,  in  eith^  concentration  tested, 
exhibits  amean  burning  time  less  than 


the  mean  burning  time  of  a  3:2 
potassium  bromate/cellulose  mixture. 

(ii)  Packing  Group  II,  for  any  material 
which,  in  either  concentration  tested, 
exhibits  a  mean  burning  time  less  than 
or  equal  to  the  mean  burning  time  of  a 
2:3  potassilun  bromate/cellulose 
mixture  abd  the  criteria  for  Packing 
Group  I  are  not  met. 

(iii)  Packing  Group  III  for  any  material 
which,  in  either  concentration  tested, 
exhibits  a  mean  burning  time  less  than 
or  equal  to  the  mean  burning  time  of  a 
3:7  potassium  bromate/cellulose 
mixtiu«  and  the  criteria  for  Packing 
Group  I  and  n  are  not  met 

(2)  The  packing  group  of  a  Division 
5.1  material  which  is  a  liquid  shall  be 
assigned  using  the  following  criteria: 

(i)  Packing  Group  I  for: 

(A)  Any  material  which 
spontaneously  ignites  when  mixed  with 
cellulose  in  a  1:1  ratio;  or 

(B)  Any  material  which  exhibits  a 
mean  pressiue  rise  time  less  than  the 
pressure  rise  time  of  a  1:1  perchloric 
acid  (50  percent)/cellulose  mixture. 

(ii)  Packing  Group  n,  any  material 
which  exhibits  a  mean  pressiire  rise 
time  less  than  or  equal  to  the  pressure 
rise  time  of  a  1:1  aqueous  sodium 
chlorate  solution  (40  percent)/cellulose 
mixture  and  the  criteria  for  Packing 
Group  I  are  not  met. 

(iii)  Packing  Group  m,  any  material 
which  exhibits  a  mean  pressure  rise 
time  less  than  or  equal  to  the  pressure 
rise  time  of  a  1:1  nitric  acid  (65 
percent)/cellulose  mixture  and  the 
criteria  for  Packing  Group  I  and  n  are 
not  met. 

fITXiat    [AmaiMtadl 

34.  In  §  173.128.  the  following 
changes  are  made: 

a.  In  paragraph  (c)(3),  the  wording 
"United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods,  Tests 
and  Criteria,  part  m"  would  be  revised 
to  read  "UN  Manual  of  Tests  and 
Criteria'. 

b.  In  paragraph  (e),  the  wording 
"Figure  11.1  (Classification  and  Flow 
Chut  Scheme  for  Organic  Peroxides) 
from  the  UN  Recommendations,  Tests 
and  Criteria,  part  HI"  would  be  revised 
to  read  "Figure  20.1(a)  (Qassification 
and  Flow  Chart  Scheme  for  Organic 
Peroxides)  from  the  UN  Manual  of  Tests 
and  Criteria". 

35.  In  §  173.132.  a  new  paragraph 
(b)(3)(iii)  is  added,  paragraph  (c)  is 
redesignated  as  paragraph  (d),  and  a 
new  paragraph  (c)  is  added,  to  read  as 
follows: 


(b)*  •  • 

(3)«  •  • 

(iii)  A  solid  substance  should  be 
tested  if  at  least  10  percent  of  its  total 
mass  is  likely  to  be  dust  in  a  respirable 
range,  e.g.  the  aerodynamic  diameter  of 
that  particle-fraction  is  10  microns  or 
less.  A  liquid  substance  should  be  tested 
if  a  mist  is  likely  to  be  generated  in  a 
leakage  of  the  transport  containment  In 
carrying  out  the  test  both  for  solid  and 
liquid  substances,  mons  than  90%  (by 
mass)  of  a  specimen  prepared  for 
inhalation  toxicity  testing  must  be  in  the 
respirable  range  as  defined  in  this 
paragraph  (b)(3)(iii). 

(c)  For  purposes  of  classifying  and 
assigning  packing  groups  to  mixtures 
possessing  oral  or  dermal  toxicity 
hazards  according  to  the  criteria  in 
§  173.133(a)(1),  it  is  necessary  to 
determine  the  acute  LDso  of  the  mixture. 
If  a  mixture  contains  more  than  one 
active  constituent,  one  of  the  following 
methods  may  be  used  to  determine  the 
oral  or  dermal  LDjo  of  the  mixture: 

(1)  Obtain  reliable  acute  oral  and 
dermal  toxicity  data  on  the  actual 
mixture  to  be  transported; 

(2)  If  reliable,  acciuate  data  is  not 
available,  classify  the  formulation 
according  to  the  most  hazardous 
constituent  of  the  mixture  as  if  that 
constituent  were  present  in  the  same 
concentration  as  \he  total  concentration 
of  all  active  constituents;  or 

(3)  If  reliable,  accurate  data  is  not 
available,  apply  the  formula: 


'A-t-    j    ^B    ^   C; 


100 
Tm 


f173.132 


8,  Division  6.1— 


*A       Tg      T^ 

where: 

C  =  the  %  concentration  of  constituent 

A.  B  ...  Z  in  the  mixture; 
T  =  the  oral  LDjo  values  of  constituent 

A.  B  ...  Z; 
Tm  =  the  oral  LDjo  value  of  the  mixture. 

Note  to  formula  in  paragraph  (cK3):  This 
Cannula  also  may  be  used  for  dermal 
toxicitiet  providiBd  that  this  infannation  is 
available  on  the  same  species  for  aU 
constituents.  The  use  of  this  formula  does  not 
take  into  account  any  potentiation  or 
protective  phenomena. 

36.  In  §  173.136.  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

1173.136    Class  8— Definitions 

(c)  Skin  corrosion  test  data  produced 
no  later  than  September  30. 1995,  using  ' 
the  procedures  of  Part  173,  Appendix  A. 
in  effect  on  September  30. 1995  (see  49 
CFR  Part  173.  Appendix  A,  revised  as  of 
October  1, 1994)  for  appropriate 
exposure  times  may  be  used  for 
classification  and  assigiunent  of  packing 


group  for  Class  8  materials  corrosive  to 
skin. 

§173.137    [AmondecQ 

37.  In  §  173.137,  the  following 
changes  are  made: 

a.  In  paragraph  (b),  the  wording 
"other  than  those  meeting  Packing 
Group  I  criteria"  is  added  immediately 
following  the  word  "Materials". 

b.  In  paragraph  (c)(2).  at  the  end  of  the 
paragraph,  the  wording  "(Reapproved 
1990)"  is  revised  to  read  "(Reapproved 
1995)". 

38.  In  §  173.152,  a  new  paragraph 
(b)(4)  is  added  to  read  as  follows: 

§173.152    ExcsfMions  for  Division  5.1 
(oxkUzafs)  and  Division  5.2  (organic 
peroxides). 

(b)*  •  * 

(4)  For  polyester  resin  kits  consisting 
of  a  base  material  component  (Qass  3, 
Packing  Group  II  orDl)  and  an  activator 
component  (Type  C,  D,  E,  or  F  organic 
peroxide  which  does  not  require 
temperature  control) — 

(i)  the  organic  peroxide  component 
must  be  packed  in  inner  packagings  not 
over  125  ml  (4.22  ounces)  net  capacity 
each  for  liquids  or  500  g  (17.64  ounces) 
net  capacity  each  for  solids; 

(ii)  The  flammable  liquid  component 
must  be  packed  in  inner  packaging  not 
over  1.0  L  (0.3  gallons)  net  capacity  each 
for  Packing  Group  II  liquids  or  5.0  L  (1.3 
gallons)  net  capacity  each  for  Packing 
Group  in  liquids;  and 

(iiij  The  flammable  liquid  component 
and  the  organic  peroxide  component 
may  be  packed  in  the  same  strong  outer 
packaging  provided  they  will  not 
interact  dangerously  in  the  event  of 
leakage. 

39.  In  §  173.162.  a  sentence  is  added 
at  the  end  of  the  sectian  to  read  as 
follows: 

§173.182    Qamum. 

*  *  *  Manufactured  articles  or 
apparatuses,  each  containing  not  more 
than  100  mg  (0.0035  ounce)  of  gallium 
and  packaged  so  that  the  quantity  of 
gallium  per  package  does  not  exceed  1 
g  (0.35  ounce)  are  not  subject  to  the 
requirements  of  this  subchapter. 

40.1n  S  173.166,  the  section  heading 
and  paragraph  (e)  are  revised  to  read  as 
follows: 

§173.188   Air  beg  inflslof  s,  sir  bUQ 


(4)  Reusable  high  strength  plastic  or 
metal  containers  or  dedicated  handling 
devices  are  authorized  for  shipment  of 
air  bag  inflators,  air  bag  modules,  and 
seat-belt  pretensioners  from  a 
manufacturing  facility  to  the  assembly 
facility,  subject  to  the  following 
conditions: 

(i)  The  gross  weight  of  the  container 
or  handling  device  may  not  exceed  1000 
kg  (2205  pounds).  The  container  or 
handling  device  structure  must  provide 
adequate  support  to  allow  them  to  be 
stacked  at  least  three  high  with  no 
damage  to  the  containers  or  devices. 

(ii)  If  iu)t  completely  enclosed  by 
design,  the  container  or  handling  device 
must  be  covered  with  plastic, 
fiberboard,  or  metal.  Tlie  covering  must 
be  secured  to  the  container  by  banding 
or  other  comparable  methods. 

(iii)  Internal  dunnage  must  be 
sufficient  to  prevent  movement  of  the 
devices  within  the  container. 


§173.166    [Afflsndsd] 

41.  In  addition,  in  §  173.166.  the 
following  changes  are  made: 

a.  The  last  sentence  in  paragraph  (a) 
is  removed. 

b.  In  paragraph  (b)  introductory  text, 
the  wording  "air  bag  inflator,  air  bag 
module,  seat-belt  pre-tensioner  or  seat- 
belt  module"  is  revised  to  read  "air  bag 
inflator,  air  bag  module,  or  seat-belt  pre- 
tensioner". 

c.  In  paragraph  (b)(2).  the  wording 
"Tests  and  Criteria.  Second  Edition. 
1990"  is  revised  to  read  "Manual  of 
Tests  and  Criteria,  second  revised 
edition.  1995". 

d.  In  paragraph  (bK4).  the  wording  "or 
seat-belt"  and  die  wording  "or  seat-belt 
pre-tensioner"  are  removed. 

e.  In  paragraph  (c).  in  the  last  ~ 
sentence,  the  wording  "or  pre- 
tensioner"  is  removed. 

t  In  paragraph  (d)(1).  the  wording 
"An  air  beg  or  seat-belt  module"  is 
revised  to  read  "An  air  bag  module  or 
seat-belt  pretensioner". 

g.  In  paragraph  (d)(2).  the  wording  "or 
seat-belt"  and  the  wording  "or  pre- 
tensioner"  are  removed. 

h.  In  paragraph  (f),  in  the  first 
sentmce,  the  wording  "or  handling 
device"  is  added  immediately  following 
"eachpackage". 

42.  Section  173.185  is  revised  to  read 
as  follows: 


(e)  Packagingt.  The  following 
packaging*  are  authorized: 

(1)  1A2. 1B2,  IG  or  1H2  drums. 

(2)  3A2  or  3H2  jenicans. 

(3)  4C1, 4C2, 4D,  4F.  4G  or  4H2  boxes. 


§173.188    LHMumI 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  lithium  cell  or  battery  is 
authorized  for  transportation  only  if  it 
conforms  to  the  {Mrovisions  of  this 
section. 

(b)  Extxptions.  Cells  and  batteries  are 
not  subject  to  the  requirements  of  this 


subchapter  if  they  meet  the  following 
requirements: 

(1)  Each  cell  with  a  liquid  cathode 
may  contain  no  more  than  0.5  g  of 
lithium  or  lithiimi  alloy,  and  each  cell 
with  a  solid  cathode  may  contain  no 
more  than  1.0  g  lithium  or  lithium  alloy; 

(2)  Each  battery  with  a  liquid  cathode 
may  contain  an  aggregate  quantity  of  no 
more  than  1 .0  g  lithium  or  lithium  alloy, 
and  each  battery  with  a  solid  cathode 
may  contain  an  aggregate  quantity  of  no 
more  than  2.0  g  of  lithium  or  lithium 
alloy; 

(3)  Each  cell  or  battery  containing  a 
liquid  cathode  must  be  hermetically 
sealed; 

(4)  Cells  and  batteries  must  be  packed 
in  such  a  way  so  as  to  prevent  short 
circuits  and  must  be  packed  in  strong 
packagings,  except  when  installed  in 
equipment;  and 

(5)  If  a  liquid  cathode  battery  contains 
more  than  0.5  g  of  lithium  or  lithium 
alloy  or  a  solid  cathode  battery  contains 
more  than  1.0  g  lithium  or  lithium  alloy, 
it  may  not  contain  a  liquid  or  gas  that 

is  a  hazardous  material  according  to  this 
subchapter  unless  the  liquid  or  gas,  if 
free,  would  be  completely  absoihed  or 
neutralized  by  other  materials  in  the 
batiery. 

(c)  Cells  and  batieries  also  are  not 
subject  to  this  subchapter  if  they  meet 
the  following  requirements: 

(1)  Each  cell  contains  not  n^ire  than 
5  g  of  lithium  or  lithium  alloy; 

(2)  Each  battery  contains  not  more 
than  25  g  of  lithium  or  lithium  alloy; 

(3)  Each  cell  or  battery  is  of  the  type 
proven  to  be  non-dangerous  by  testing 
in  accordance  with  tests  in  the  UN 
Manual  of  Tests  and  Criteria,  such 
testing  must  be  carried  out  on  each  type 
prior  to  the  initial  transport  of  that  type; 
and 

(4)  Cells  and  batteries  are  designed  4ir 
packed  in  such  a  way  as  to  prevent  short 
circuits  under  conditions  normally 
encountered  in  transportation. 

(d)  Cells  and  batteries  and  equipment 
containing  cells  and  batteries  which 
were  first  transported  prior  to  January  1, 
1995.  and  were  assigned  to  Class  9  on 
the  basis  of  the  requirements  of  this 
subchapter  in  eCfoct  on  October  1. 1993. 
may  continue  to  be  transported  in 
accordance  with  the  applicable 
requirements  in  efiiect  on  October  1, 
1993. 

(e)  Cells  and  batteries  may  be 
transported  as  items  of  Class  9  if  they 
meet  the  requirements  in  paragraphs    , 
(e)(1)  through  (e)(9)  of  this  section: 

(1)  Cells  must  not  contain  more  than 
12  g  of  lithium  or  lithiimi  alloy. 

(2)  Batteries  must  not  contain  mcne 
than  500  g  of  lithium  or  lithium  alloy. 
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(3)  Each  cell  and  battery  must  be 
equipped  with  an  effective  means  of 
preventing  external  short  circuits. 

(4)  Each  cell  and  battery  must 
incorporate  a  safety  venting  device  or  be 
designed  in  a  manner  that  will  preclude 
a  violent  ruptiu«  under  conditions 
normally  incident  to  transportation. 

(5)  Batteries  containing  cells  or  series 
of  cells  connected  in  parallel  must  be 
equipped  with  diodes  to  prevent  reverse 
current  flow. 

(6)  Cells  and  iMtteries  must  he  packed 
in  strong  inner  packagings  containing 
not  more  than  500  g  of  lithium  or 
lithium  alloy  per  inner  packarang. 

(7)  Cells  ana  batteries  must  oe  packed 
in  inner  packagings  in  such  a  manner  as 
to  effectively  prevent  short  circuits  and 
to  prevent  movement  which  could  lead 
to  short  circuits. 

(8)  Cells  and  batteries  must  be 
packaged  in  packagings  conforming  to 
the  requirements  of  part  178  of  this 
subchapter  at  the  Packing  Group  II 
performance  level:  Inner  packagings 
must  be  packed  within  metal  boxes  (4A 
or  4B).  wooden  boxes  (4Cl.  4C2,  4D,or 
4F),  fiberboard  boxes  (4C],  solid  plastic 
boxes  (4H2),  fiber  drums  (IG),  metal 
drums  (1A2  or  1B2),  plywood  drums 
(10).  plastic  jerricans  (3H2),  or  metal 
jerricans  (3A2  or  3B2). 

(9)  Each  cell  or  battery  must  be  of  the 
type  proven  to  meet  the  criteria  of  Class 
9  by  testing  in  accordance  with  tests  in 
the  UN  Manual  of  Tests  and  Criteria. 

(10)  Except  as  provided  in  paragraph 
(h)  of  this  section,  cells  or  batteries  may 
not  be  oHiered  for  transportation  or 
transported  if  any  cell  has  been 
discharged  to  the  extent  that  the  open 
circuit  voltage  is  less  than  two  volts  or 
is  less  than  %  of  the  voltage  of  the  fully 
charged  cell,  whichever  is  less. 

(f)  Eqiiipment  containing  or  packed 
with  cells  and  batteries  meeting  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  is  excepted  firom  all  other 
reouirements  of  this  subchapter. 

(g)  Equipment  containing  or  packed 
with  cells  and  battaries  may  be 
transported  as  items  of  Class  9  if  the 


batteries  and  cells  meet  all  the 
requirements  of  paragraph  (e)  of  this 
section  and  are  packaged  as  follows: 

(1)  Equipment  containing  cells  and 
batteries  must  be  packed  in  a  strong 
outer  packaging  that  is  waterproof  or  is 
made  waterproof  through  the  use  of  a 
liner  unless  the  equipment  is  made 
waterproof  by  nature  of  its  construction. 
The  equipment  must  be  secured  within 
the  outer  packaging  and  be  packed  as  to 
effectively  prevent  movement,  short 
circuits,  and  accidental  operation 
during  transport;  and 

(2)  Cells  and  batteries  packed  with 
equipment  must  be  packed  in  inner 
packagings  conforming  to  paragraph 
(e)(8)  of  this  section  in  such  a  maimer 
as  to  effectively  prevent  movement  and 
short  circuits.  The  quantity  of  lithium 
contained  in  any  piece  of  equipment 
must  not  exceed  12  g  per  cell  and  500 

g  per  battery.  Not  more  than  5  kg  of  cells 
and  batteries  may  be  packed  with  each 
item  of  equipment. 

(h)  Cells  and  batteries,  for  disposal, 
may  be  offered  for  transportation  or 
transported  to  a  permitted  storage 
facility  and  disposal  site  by  motor 
vehicle  when  they  meet  the  following 
requirements: 

(1)  Cells,  when  new,  may  not  contain 
more  than  12  g  and  batteries  may  not 
contain  more  than  500  g  of  lithium  or 
lithium  alloy; 

(2)  Be  equipped  with  an  effiective 
means  of  preventing  external  short 
circuits;  and 

(3)  Be  packed  in  a  strong  outer 
packaging  conforming  to  the 
requirements  of  §§  173.24  and  173.24a. 
The  packaging  need  not  confwm  to 
performance  requirements  of  part  178  of 
this  subchapter. 

(i)  Cells  and  batteries  and  equipment 
containing  or  packed  with  cells  and 
batteries  which  do  not  comply  with  the 
provisions  of  this  section  may  be 
transported  only  if  they  are  approved  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

(j)  For  testing  piuposes,  when  not 
contained  in  equipment,  cells 

Self-Reactive  Substances 


containing  not  more  than  12  g  of  lithium 
or  lithium  alloy  and  batteries  containing 
not  more  than  500  g  of  lithiiun  or 
lithiiun  alloy  may  be  offered  for 
transportation  or  transported  by 
highway  only  as  items  of  Class  9. 
Packaging  must  conform  with  paragraph 
(e)(8)  of  this  section  with  not  more  than 
100  cells  per  package. 

§{173.201, 17X202. 173.203, 173.211. 
173.212.173.213    [Anwnded] 

42a.  In  addition  to  the  amendments 
set  forth  above,  part  173  is  amended  by 
adding  the  wording  "Aluminum 
jerrican:  3B1  or  3B2"  immediately 
following  "Plastic  jerrican:  3H1  or  3H2" 
each  place  it  appears  in  the  following 
sections: 

a.  Section  173.201  (b)  and  (c) 

b.  Section  173.202  (b)  and  (c) 

c.  Section  173.203  (b)  and  (c) 

d.  Section  173.211  (Ig  and  (c) 

e.  Section  173.212  (b)  and  (c> 

f.  Section  173.213  (b)  and  (c) 

43.  In  §  173.220.  paragraph  (cMl)  is 
revised  to  read  as  follows: 

{ 173.220    Intamal  oombusHon  angliiM. 


Self-Reactive  Substances— Continued 


ayilpmaHt  containinQ  InlsffMl  cwnlMMtloii 

OTMWl 


(c)  '  •  * 

(1)  For  transportation  by  vessel,  the 
provisions  of  this  subchapter  do  not 
apply  to  a  motor  vehicle  or  mechanical 
equipment  which  is  electrically 
powered  by  a  wet  electric  storage 
battery. 
•        •        •        •        • 

44.  In  §  173.224.  the  table  at  the  end 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

1173.224    Packaging  and  control  and 
wnoigoncy  tampofalijfaa  fof  aolf*faactlva 


(b)  '  •  ' 

•       «        *       • 


Solf^eaclive  subsianca 


(1) 


Azodicartxxiamide  formulation  type  B,  temperature 

AzodKartxxiaroide  formulation  type  C 

Azodicaitxmamide  formutation  type  C,  temperature 

Azodicarbonamide  formulation  type  D 

AzodKart)onamide  formulaiion  type  0,  temper  aim  o 
2.2'-Azodi<2,4-dRnettiyt-4-methoxyyaleronitnte)  ....... 

2,2'-Azodi(2.4-dwwethyfvaleronitrite) 

2,2'-Azodi<elhy(  2-<n«aiyfpropionate) 

l.l-AzodKhexahydrobaruoiiihite)  »....»»..»........ 


ten  No. 
(2) 


3232 
3224 
3234 
3226 
3236 
3236 
3236 
3235 
3226 


Concentra- 
tion—(%) 

(3) 


<100 
<100 
<100 
<100 
<100 
100  . 
1W  . 
100  . 
100  . 


Packing 
meltKM 


(4) 


OPS 
OP6 
OP6 
0P7 
0P7 
0P7 
0P7 
OP7 
0P7 


Control 
tampara- 
kira-H^J) 

(5) 


x5  . 
>10 
♦20 


Emer- 

gerx:y  tem- 

peralura 

(6) 


45  . 

♦IS 
■»2S 


Notes 
(7) 


Self-reactive  substance 


(1) 


2,2-Azodl(isobutyronitrite)  - 

2,2-Azodi(2-methytbutyronitrile)  

Benzene-1 ,3-disulphohydrazide,  as  a  paste  

Benzene  sulphotiydrazide 

4-(Benzyl(ettiyl)amino)-3-ethoxyt>enzenediazonium  zinc  chloride 

4-{Benzyl(methyl)amino)-3-ethoxyt>enzenediazonium  zinc  chlo- 
ride. 

3-Chion>-4-diethylaminobenzenediazonium  zinc  chloride  — 

2-Diazo-1-Naphthol-4-sulphochloride  

2-Diazo-1-Naphtho»-5-sulphochloride  

2,5-Diethoxy-4-morpholinot>enzenediazonium  zinc  chloride  

2,5-Diethoxy-4-morpholinot)enzenediazonium  zinc  chloride  

2,5-Oiethoxy-4-morpliolinobenzenediazonium  tetrafluoroborate  .. 

2,5-Diettioxy-4-(phenylsulphonyl)beruenediazonium    zinc   chlo- 
ride. 

Diethylene  glycol  bis(allyl  cartx>nate)  ■•■ 

Oiisopropytperoxydicarfoonate. 

2,5-Dimethoxy-4-(4-methylphenylsulphony)benzenediazonium 
zinc  chloride. 

4-Dimethylamino-6-(2-dimethylaminoethoxy)toluene-2-diazonium 
zinc  chloride. 

N,N'-Dinitroso-N,  N'-dlmethyMerephthalamide,  as  a  paste 

N,N'-Oinitrosopentamethylenetetramlr>e 

Diphenytoxide-4,4'-disulphohydrazide 

4-Dipropylaminobenzenediazonium  zirK  chloride 

2-(N,N-Ethoxycartx)nylpherTylamino)-3-methoxy-4-(N-methyl-N- 
cyclohexylamino)benzef>ediazontum  zinc  chloride. 

2-<N,N-Ethoxycart)onylphenylamino)-3-methoxy-4-{N-methyl-N- 
cyclohexytamino)benzer>ediazonium  zinc  chloride. 

N-Formyl-2-(nltromethylene)-1 ,3-perhydrothiazine  

2-(2-Hyclroxyethoxy)-1  -(pyrrolidin-1-yl)benzene-4-diazonium  zinc 
chloride. 

3-<2-Hydroxyethoxy)-4-<pyrrolidin-1-yl)benzenediazonium       zirw 
chloride. 

2-<N,N-Methylaminoethylcart>onyl)-4-(3,4-dinr)ethyl- 
phenylsulphonyl)t>enzene  diazonlum  zinc  chloride. 

4-Methylbenzenesulphonylhydrazide 

3-Methyt-4-(pyrrolidin-1-yl)benzenediazonium  tetrafluoroborate  .. 

4-Nrtrosophenol 

Self-reactive  liquid,  sample _ 

Setf-feactlve  liquid,  sample,  temperature  control  

Self-reactive  solid,  sample ~. 

Self-reactive  solid,  sample,  temperature  control  . 

Sodium  2-diazo-1-naphtho<-4-sulphonate ~. 

Sodium  2-diazo-1-naphthot-5-sulphonate 

Tetramine  palladium  (II)  nitrate ~ 


Identifica- 
tion No. 


(2) 


3234 
3236 
3226 
3226 
3226 
3236 

3226 
3222 
3222 
3236 
3236 
3236 
3236 

3237 

3236 

3236 

3224 
3224 
3226 
3226 
3236 

3236 

3236 
3236 

3236 

3236 

3226 
3234 
3236 
3223 
3233 
3224 
3234 
3226 
3226 
3234 


Concentra- 
tion—(%) 

(3) 


iro 

100 
52  .. 
100 
1M 
100 


100  ..„.. 

100  

100  

67-100 

66  

100  

67  


^884-Sl2  .. 


79 


100 


72  

82  

100  .... 
100  .... 
63-82 

62  


100 
100 

100 

96  .. 

100 
95  .. 
100 


100 
100 
100 


Packing 
method 


(4) 


OP6 
0P7 
0P7 
0P7 
OP7 
0P7 

0P7 
OPS 
OPS 
OP7 
0P7 
0P7 
0P7 

OPS 

OP7 

OP7 

OPS 
0P6 
OP7 
0P7 
OP7 

0P7 

0P7 
OP7 

OP7 

0P7 

OP7 
0P6 
OP7 
0P2 
OP2 
0P2 
OP2 
OP7 
0P7 
0P6 


Control 
tempera- 
ture—("C) 

(5) 


*40 
♦35 

♦40 

^ 
+40 
♦30 
♦40 

-10 

♦40 

♦40 

♦40 
♦35 

♦45 

♦45 

♦40 
♦45 

♦45 
♦35 


Emer- 
gency tem- 
parature 

(6) 


♦45 
♦40 

♦45 
♦35 
♦45 

0  ... 

♦45 

♦45 

♦45 

♦40 

♦50 
♦50 

♦45 

♦50 


♦35 


Notes 
(7) 


3 
3 
3 
3 


NOTES: 

1 .  The  emergency  and  control  temperatures  must  be  determined  in  accordance  with  §  173.21  (f). 

2.  With  a  compatMe  diluent  having  a  txMling  point  of  not  less  than  150  C. 

3.  Samples  may  only  be  offered  tor  transportation  under  the  provisfons  of  paragraph(c)(4)  of  this  section. 


1173.224    [Amandod] 

45.  hi  addition,  in  §  173.224.  the 
following  changes  are  made: 

a.  Paragraph  (c)(3)  is  removed. 

b.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(3). 

c.  In  the  first  sentence  in  paragraph 
(c)(1),  the  reference  "(c)(4)"  is  revised  to 
read  "(c)(3)". 

d.  In  newly  designated  paragraph 
(cM3)(ii).  the  wording  "OP2A  or  OP2B. 


for  a  liquid  or  a  solid,  respectively"  is 
revised  to  read  "OP2". 

46.  In  §  173.225.  paragraph  (b)(2)  is 
amended  by  adding  a  second  sentence, 
and  paragraph  (b)(4)(ii),  paragraph 
(b)(6),  the  Organic  Peroxides  Table  at 
the  end  of  paragraph  (b).  paragraphs  (d) 
and  (e)(5)  are  revised,  to  read  as  follows: 

f  173.225    Packaging  requiraments  and 
ottiar  proviaiona  for  organic  paroxidaa. 

•        •        •        •        • 

(b)*  •  • 


(2)  ID  number.  •  •  •  The  word 
"EXEMPT'  appearing  in  the  column 
denotes  that  the  material  is  not 
regulated  as  an  organic  peroxide. 

•        •        •        •        • 

(4)*  '  ' 

(ii)  The  required  mass  percent  of 
"Diluent  type  B"  is  specified  in  Column 
4b.  A  diluent  type  B  is  an  organic  liquid 
which  is  compatible  with  the  organic 
peroxide  and  which  has  a  boiling  point, 
at  atmospheric  pressure,  of  less  than 
ISO'C  (302«F)  but  at  least  OO'C  (140"F). 
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and  a  flash  point  greater  than  5*C  (41*F). 
Type  B  diluents  may  be  used  for 
desensitizing  all  organic  peroxides 
provided  that  the  boiling  point  is  at 
least  WC  (140*F)  above  the  SADT  of 
the  peroxide  in  a  50  kg  (110  lbs) 
package.  A  type  A  diluent  may  be  used 
to  replace  a  type  B  diluent  in  equal 
concentration. 


(6)  Packing  method.  Column  6 
specifies  the  highest  packing  method 
(largest  packaging  capacity)  authorized 
for  the  organic  peroxide.  Lower 
numbered  packing  methods  (smaller 
packaging  capacities)  are  also 
authorized.  For  example,  if  OP3  is 
specified,  then  0F2  and  OPl  are  also 
authorized.  When  an  IBC  or  bulk 
packaging  is  authorized  and  meets  the 

Organic  Peroxide  Table 


requirements  of  paragraph  (e)  of  this 
section,  lower  control  temperatures  than 
those  specified  for  non-bulk  packagings 
are  required.  The  Table  of  Packing 
Methods  in  (>aragraph  (d)  of  this  section 
defines  the  non-bulk  packing  methods. 


Organic  Peroxide  Table— Continued 


Technical  name 


(1) 


Acoty*  dcotooo  pofoxKfo  .......••»•.■•».■■■.•«.■■... 

Acetyl  acetone  peroxide  [as  a  paste]  

Acetyl  benzoyl  peroxide 

Acetyl  cydohexanesurtonyl  peroxide  

Acetyl  cydohexanesuHonyl  peroxide 

tert-Amyl  hydroperoxide 

tert-Amyl  peroxyacetate  

tert-Amyl  peroxyt>eruoate  

tert-Amyl  peroxy-2-ettiylhexanoate  

tert-Amyl  peroxy-2-ett)ythexyl  cartxinate  .... 

tert-Amyl  peroxyT>eodecanoate  

terVAmyl  peroxypivaiate 

tert-Amylperoxy-3,5,5-4nme(tiy<hexanoate  .. 

tert-Butyl  cumyl  peroxide  

tert-Butyl  cumyl  peroxide  _ 

n-ButyM,4-di-<ten-  butylperoxy)valerate 

n-BijlyM,4-di-<tert-  butylperoxy)valecate 

n-6ulyM,4-di-<tert-  butylperoxy)valerate 

terVButyl  hydroperoxide 

tert-Butyl  hydroperoxide 

tert-Butyl  hydroperoxide 

tert-Butyl  hydroperoxide 

lert-Butyl    hydroperoxide    (and]    Di-    tert- 

tMtylperoxida. 

tert-Butyl  monoperoxymateate  

tert-Butyl  morwperoxymaleate  „... 

tert-Butyl  monoperoxymaieate  

tert-Butyl  morwperoxymaleate  [as  a  past^ 
tert-Butyl  morKsperoxymateate  [as  a  past^ 

tert-Butyl  monoperoxyphthalate  _ 

tert-Butyl  peroxyacetate  

tert-Butyl  peroxyacetate ..^.. ..... 

tert-Butyl  peroxyacetate  «_..»._....»»»....-. 

lert-Butyt  peroxyacetate 

tert-Butyl  peroxyacetate 

tert-Butyl  perox)^)enzoate  ...«....«.«..«... 

tert-Butyl  peroxyt)eruoate  

tert-Butyl  peroxyberuoate  _ 

tert-Butyl  peroxytxityl  (umarala 

tert-Bulyl  peroxyoolonate 

tert-Butyl  peroxydielhytacetalB ..» 

tert-Butyl  peroxydMhytacetate  [and]  tert- 

Buiyl  peroxytienzoaie. 

tert-Butyl  peroxy-2-ettiylhexanoale  

tert-Butyl  peroxy-2-e0iythexanoale  

tert-Butyl  peroxy-2-«tf«ylliexarx>aie 

tert-Butyl  peroxy-2  eOiyltWKanoale  

tert-Butyl  peraKy-2-eltiylheKanoala  _ 

tert-Butyl  peroxy-2-e(hyttwxanoata 

tart-Bulyl    peroxy-2-ethythexarx)ate    [and] 

2,2-dH<srt-Buly«peroxy)butwie. 
lart-Butyl    peroxy-2-etttylh«xanoate    [amq 

2,2-dHtart-Butylperoxy)butane. 
tert-Bulyl  peroxy-2-  ethyWiexyteaitwrMae  .... 
tart  Oulyl  peroxyisobulyfale  ... ............... 


ID  num- 
ber 


(2) 


UN3105 
UN3106 
UN3105 
UN3112 
UN3115 
UN3107 
UN3107 
UN3105 
UN3115 
UN3105 
UN3115 
UN3113 
UN3101 
UN3105 
UN3106 
UN3103 
UN3106 
UN3108 
UN3103 
UN310S 
UN3t07 
UN3109 
UN3103 

UN3102 
UN3103 
UN3108 
UN  3106 
UN  3110 
UN  3102 
UN  3101 
UN  3103 
UN  3100 
U;>J3119 
UN  3109 
UN  3103 
UN  3106 
UN  3106 
UN  3105 
UN  3105 
UN  3113 
UN  31 05 

UN  3113 
UN  31 17 
UN  31 18 
UN  31 19 
UN  31 19 
UN  3119 
UN  31 15 

UN  3106 

UN  3106 
UN  3111 


Con- 
cantration 
(mass%) 


(3) 

§42 

<32  !..."!" 

545 

582 

S32 

588 

562 

596 

5100 

5100 

577 _.. 

577 

5100 

-42- 1M 

>62-100 

552 

542 

>79-90 

580 

579 

572  „ 

<82'f>9  .. 

>52-100 

552 

<g? 

252 

242 

5100 

>62-77  .. 
>32-52  .. 

232 

232 

222 

>77-100 
>62-77  .. 

252 

252 

277 

5100  ...... 

233^33 


>62-100 

252 

252 

232 ......:.. 

232 

532 

231>236 

212>214 

2100 

>6a-77  .. 


Diluent  (mass  %) 


(4a) 


248 

255' 


26  . 
238 
24  .. 


220 


248 


223 

248 
268 


223 
223 

248 
223 

233 


214 


B 


(4b) 


268 


223 
223 


258 


268 

278 


248 

268 
268 
268 
233 


223 


(4c) 


248 
258 


248 


248 


248 


260 


Water 
(mass%) 


(5)^ 

28 

2i2"Z 
26"!"!! 

210'!!!! 

>14  ... 
228.... 
27 


Packing 
method 


(6) 


OP7 
OP7 
0P7 
0P4 
0P7 
0P8 
0P8 
0P7 
0P7 
OP7 
OP7 
OPS 
OPS 
0P7 
0P7 
OPS 
OP7 
OP8 
OPS 
OP7 
OPS 
OPS 
OPS 

OPS 

OPS 

OPS 

OPS 

OPS 

OPS 

OPS 

OPS 

OPS 

Buk. 

OPS 

OPS 

0P7 

0P7 

0P7 

0P7 

OPS 

0P7 

OPS 

OPS 

OPS 

OPS 

IBC. 

Bdk. 

0P7 

0P7 

OPT 
OPS 


Tempera- 
ture(^ 


Con- 
trol 

(7a) 


■10 
■10 


♦20 

0  .... 
♦10 


♦30 


♦20 


♦20 
♦30 
♦20 
♦40 
♦30 
♦10 
♦35 


♦15       ^20 


Emer- 
gency 

(7b) 


♦25 

♦10 
♦15 


4.13 


♦35 


♦25 


♦25 
♦36 
♦25 
♦45 
♦35 
♦15 


Notes 


(8) 


2 

21 


1.9 
1.» 


13 

13,16 

7.13 

13 


10 

7 
14 


10 
14 


Technical  name 


(1) 


tert-Butyl  peroxyisobutyrate  

tert-Butylperoxy  isopropylcaitxxiate ~ 

H2-. 

tert-Butylperoxy  isopropyl)-3- 

lsopropenylt)enzene. 
H2-. 
tert-Butylperoxy  i8oprQpyl)-3- 

isopropenylbenzene. 

tert-Butytperoxy-2-methylbenzoale  — 

tert-Butyl  peroxyneodecanoate  _ 

tert-Butyl  peroxyneodecanoate 

tert-Butyl  peroxyneodecanoate  (as  a  stable 

dtspersion  in  water]. 
tert-Butyl  peroxyneodecanoate  [as  a  stable 

dtepwsion  in  water  (frozen)]. 

tert-Butyl  peroxyneoheplanoate  — ~ 

3-tert-Butylperoxy-3-phenylphthalide  ~ 

tert-Butyl  peroxypivaiate 

tert-Butyl  peroxypivaiate 

tert-Bulyl  peroxypivaiate _ „ „ 

tert-Butyl  peroxypivaiate 

tert-Bulyl  peroxypivaiate — 

tert-Butylperoxy  slearylcaibonate 

tert-Butyl  peroxy-3,^.54hmethy(hexanoele 
tert-Butyl  peroxy-3.5,54riniethylhexanoale 
tert-Butyl  peroxy-3,5,54rin)elhylhexanoate 

3-ChlorDpen)xyt)enzoic  acid 

3-Chloropen)Kyt)enzoic  add 

S-Chkxoperoxybenzoic  acid ~..- 

Cumyl  hydroperoxide 

Cumyl  hydroperoxide _ 

Cumyl  peroxyneodecanoate  

Cumyl  peroxyneodecanoate  [as  a  stable 

dtepersion  in  water]. 

Cumyl  peroxyneoheplanoate ^ 

Cumyl  peroxypivaiate 

Cydohexanone  peroxide(s)  

Cyciohexanone  peroxide<s)  » 

Cydohexanone  peroxide(s)  [as  a  paste]  .... 

Cydohexanone  peroxide(s)  

Diaoelorte  alcohol  peroxides 

Diacelyl  peroxide _ . — 

1,1-D»-<lert-amylperoxy)cyclohexane 

DRienzoyl  .peroxide _ _ 

DtoenzoyI  peroxide 

DtMnzoyI  peroxide ;. 

DiMnzoyl  peroxide 

DftMnzoyl  peroxide  (as  a^paste]  ..... 

Dt)enzoyi  peroxide  {as  a  paste]  

DibenzoyI  peroxide 

Dt)enzoyl  peroxide  (as  a  past^ 

Diienzoyl  peroxide  [aa  a  paste]  

DimizoyI  peroxide 

DibenzoyI  peroxide 

Dt)enzoyl  peroxide  [as  a  stnhto  dispersion 

inwatw]. 

DibenzoyI  peroxide _...«««»...»_».„». 

Diberayl  peroxydfeartxxiate 
DH44ert- 

butylcyclohaxyl)poroxydteartx)iwle. 
DM4-tar(- 

bulyteycloheicy<)peroxydicaitx)nate  [as  a 

stable  dtearaion  in 
Di4art4wtyl  peroDdde 
Di-«ert4»ilyl  peragdde 


ID  num- 
ber 


(2) 


UN  3115 
UN  3103 

UN  3105 


UN  3108 

UN3103 
UN3115 
UN3115 
UN3117 

UN3118 

UN3115 
UN3106 
UN3113 
UN3115 
UN3119 
UN3119 
UN3119 
UN3106 
UN3105 
UN3106 
UN3119 
'UN3102 
UN3106 
UN3106 
UN3107 
UN3109 
UN3115 
UN3119 

UN3115 

UN311S 

UN3104 

UN3105 

UN3106 

Exempt  .. 

UN3115 

UN3115 

LIN3107 

UN3103 

UN3102 

UN3102 

UN3104 

UN3106 

UN3106 

UN3106 

UN3106 

UN3108 

Exempt  .. 

UN3107 

UN3107 

UN3109 

Exempt  .. 

UN3112 

UN3114 

UN3119 


UN3107 
UN3100 


Cory 
centrabon 
(mass%) 


(3) 


252 

277 

277 

242 

5100 

>77-100 

577 

542 

S42 

577 

5100 

>«7-77  . 

567 

527 

S27 

527  ....!..! 
5100  .„.., 
>3^-100 

532 

532 

>57-86 

S77 

557 

>90-M 

290 

577 

552 

577 

577 

591 - 

572 

572 

532 

557 

527 

5100 

582 

>61-100 
>77-94 

S77 

562 

>62-62 

556.5 

>35-52 
S52 

550 !!.".!!! 

>36~42 
>36-^ 
542  .. 

535 . 

587 

5100  — 

^42 


>32-100 

552 ^. 


Diluent  (mass  %) 


(4a) 


223 
223 


223 


223 


268 


510 
210 


223 


218 


214 
218 
258 


(4b) 


248 


223 


233 

273 
273 
273 


223 


223 


226 
273 


248 


(4C) 


258 


214 
26  .. 
23  .. 


268 


548 


^8 


248 


26S 


Water 
tmass%) 


(5) 


217 
240 

29! 


28 


26 
223 

210 

215 


218 
540 


213. 


Packing 
method 


(6) 


Tempera- 
ture(*C) 


OP7 
OPS 

0P7 


OPS 

OPS 
0P7 
0P7 
OPS 

OPS 


OP7  

OP7 
OPS  ...„ 
OP7  ...- 
OPS  .... 
IBC  ...... 

Bdk 

OP7 
0P7 

OPS  

Bute 

OPl 

0P7  

0P7  ..... 

OPS  

OPS  ..... 

0P7  

OPS  

0P7  ..„. 

0P7  

OPS  ..... 

0P7  

0P7  

Exempt 

OP7  

OP7  

OPS 
OP6 

0P2 

0P4  ..... 

OP6 

OPT 

0P7  

OP8 
OPl 

on 

Exempt 
OPS 
OPS 
OPS  ...„ 

Exempt 

OPS  

OPS  ..... 


OPS 


OPS 
OPS 


Con- 
trol 

(7a) 


♦15 


-5.. 
0  ..... 
0  ..... 

0  ^. 

♦10 

o'Z 

0  ™. 
♦30 
♦10 
-5.. 

iss" 

■-10" 
-10 

0  

-5„ 


♦40 
♦20 


Emer- 
gency 

(7b) 


♦20 


♦6 

♦10 

♦10 

♦10 

♦15 

♦id 

♦10 
♦36 
♦15 
♦6.. 


♦40 


♦25 
♦30 

♦30 


0 
0 

♦10 
♦5 


♦45  .. 
♦25  .. 


(S) 


10 

14 


10 
14 


13 

7, 13. 15 


♦30 
♦35 

♦35 


13 
S 

5.21 

5 
8.13 


21 
21 

10 


10 


7.34 
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Organic  Peroxide  Table— Continued 


ID  nunv 
ber 

Con- 
centration 
(mass%) 

Diluent  (mass  %) 

Water 
(mass%) 

Packing 
metfwd 

Tempera- 
tureCC) 

Tectmical  name 

A 

B 

1 

Notes 

Con- 

Emer- 

trot 

gency 

(1) 

(2) 

(3) 

(4a) 

(4b) 

(4c) 

(5) 

(6) 

(7a) 

(7b) 

(8) 

D»-tert-touty1  peroxyazel^e  

UN3105 

552 

248 

OP7 

2,2-Di-(tert-biJly)peroxy)butane 

UN3103 

552 

>48 

«, 



OP6 

1 ,1  -Di-(tef1-toutylpefoxy)cyclohexane 

Ul>43101 

>e(v-ioo 

••.••..•■ 

OP5 

1 ,1-Di-(teft-butylperoxy)cyclohexane 

UN3103 

>62-eo  .. 

520 

»..•.••■ 

OP5 

1 ,1  -Oi-(tert-buty1peroxy)cyclot)exane 

Ur43105 

552 

>48 



OP7 

1 . 1  -D^-(tert-butylperoxy)cyck)^exane 

UN3106 

<42 

>13 

......... 

245 

OP7 

1 , 1  -Di-(tert-butylperoxy  )cyck)hexane 

UN3109 

542 _ 

258 

...a.......— .. 

OP8  ._.... 

...a.aaH 

10 

1,1-CH-(1ert-butylperoxy)cyck)hexane  

UN3107 

527 

236 



OP8  



22 

1,1-DHtert-butylpefoxy)cyclohexane  

Uf*3109 

525 

225 

250 

.............. 

OP8  ..._.. 

«., 

„ 

7 

1,1-DHtert-butylpefOxy)cyclohexane  

UN3109 

513 

213 

274 

6p8 

•••#«.. aaaaaa... 

7. 

Di-n-txjtyl  peroxydicaftxxtate  .„ 

UN3115 

>27-52  .. 

248 

OP7  

-15 

5. 

Di-n-butyl  peroxydicarbonate  [as  a  stable 

Uhi3118 

542 

•>••••■•• 

•••■••••• 

*■•■•......>■... 

OP8  

-15 

-5... 

dispersion  in  water  (frozen)). 

Di-rvtoutyl  peroxydicartxxiate  

Ur<3117 

527 

273 

OP8  

-10 

0  

Di-S6C-tiutyl  peroxydicartonate 

UN3113 

>52-100 

OP4  

-20 

-10 

6 

Di-sec-butyi  peroxydicartxxiate 

UN3115 

552 

248 

OP7  

-15 

-5... 

Di-<2-tert-buty1peroxyisopropyObenzene<s) 

UN3106 

>42-100 

557 

a a ■»• a a ••■••••■ a 

OP7  

1.9 

Di-<2-tert-butylperoxyisopropyl)benzere(s) 

Exempt  .. 

542 



258 

Exempt 

DMtert4>uty<pefoxy)phtfialate 

Ul>43105 

>42-52  .. 

248 

»..—... 

.„, 

OP7 

DHtert-butyiperoxy)phttialale  [as  a  paste]  .. 

UN3106 

552 _ 

.■•..•••« 

•■•...... 

............... 

OP7  

.. ■•».•. 

21 

l>-(ten-toutylpefOxy)phthalale _ 

Ul«t07 

542 

258 



OP8 

2,2-Oi-<tert-butyiperoxy)propane 

UN3105 

552 

248 

........ 

QP7 

2,2-Di-(tert-butylperoxy)propane 

UN310e 

542 

213 

245 

OP7 

1 .1-l>-(tert-butylperoxy)-3.5.5- 

UN3101 

>go-ioo 

......... 

OPS 

tnmethylq^dohexane 

1.1-Oi-(lert-buty1peroxy)-3A5- 

UN3103 

>67-fl0  - 

210 

OP5 

trimelhylcyciohexane 

1.1-OHteft-butylperoxy)-33.5-         1 

UN3106 

557 



243 

0P7 

trimethy<q^ck)hexane 

1.1-0»-<tert-toutylperoxy>-3.5> 

Ul^107 

557 

243 

....••... 

OP8 

tnmethylcyciodexane 

1 ,1  -Di-(tert-buty1peroxy>-3,5.5- 

UN3107 

532 

226 

242 

.......*• 

OPS 

trimettiytoyciohexane 

Oicetyl  peroxydKartxxiate 

Ur43116 
UI43119 

5100 





OP7  

OPS  

♦30 
♦30 

♦35 
♦35  .. 

10 

uicelyl  peroxydKaroonate  [as  a  stable  dsr 

H....... 

......... 

......»..•.••■■ 

persion  in  water]. 

DM-chlorobenzoyI  peroxide  .._ 

UN3102 

577 

........ 

223 

OPS 

0-4-€hiorobenzoyt  peroxide  [as  a  paste] 

UN3106 

552 

••a..  .....*...» 

OP7  

...a.aaaa 

21 

O-4-cMorobenzoyl  peroxide 

Exen^it  .. 

532 

268 

Exempt 

Dicumyl  peroxide 

UN3109 

>62-100 

548 

................ 

OPS  

••aaa.aa* 

7.9,11 

Dicumyl  peroxide     ._ „ 

UM3110 

>62-100 

...*..... 

......... 

548 

................ 

OPS  

•aaaaiaaa 

7,9.11 

Dicumyl  peroxide    

Exempt  .. 

552 

248 

.......M 

•  ■•••M.. 

Exempt 

Dicumyl  peroxide _ 

Exempt  .. 

552 

....«». 

........a 

248 

....aHa....aa.. 

Exempt  .. 

........ 

Dicydohexyl  peroxydKaibonale 

UN3112 

>91-100 

.••»•■•■ 

..•....•. 

.a  .•«...•.•••.. 

OP3  

♦5  ... 

♦10 

Oicydohexyl  peroxydKarbonate  ....   „„ 

UM3114 

591  _.. 

... 

*..■••>•»• 

29 

OPS  

♦5  ... 

♦10  .. 

UN3114 

5100 

OP6     ... 

♦30 

♦35 

2,2-Di-<4.4HJi(tert- 

UN3106 

S42 

258 

0P7  

butylperoxy)cyclo(iexyl)propane. 

2,2-OH4.*<li(teft- 

UN3107 

525 

275 

a............... 

OPS  

*a.a.aaaa 

■■•...••. 

butylperoxy)cyciohexy<)propane. 

Di-2.4-dRhloroberuoyl  peroxide „ 

UN3102 

^77 

........ 

......... 

..•■••.•. 

223 - 

OPS  

......■.■ 

......... 

Di-2.4-dRblorabenzoyl  peroxide  (as  a  paste 

UN3106 

552 

....H... 

••aaaa.aaaaaa.aa 

OP7  

......... 

with  siKoneoiq. 

Oi-(2-elhymexyO  peroxydKart)cnate  

UN3113 

>77-100 

...*..»• 

••..•••.• 

.*.•.*••. 

OPS  . — 

-20 

-10 

Di-<2-e(hylhexyl)  peroxydicarbonate  

UN3115 

577 

OP7  

-15 

-5 

DK2-ethylhexyl)  peroxydicarbonate  (as  a 

Ul^119 

552 

OPS  

-15 

-5 

stable  dispersion  in  water]. 

DH2-e(tiylhexyl)  peroxydicarbonate  (as  a 

UN3118 

S42 

•  .*.H=:: 

..**•::=• 

••■•a...* 

a    a   a         a 

OPS  

-15 

-5 

stable  dispersion  in  water  (frozen)]. 

Diettiyl  peroxydicarbonate 

UN3115 

527 

273 

M.M...- 

0P7  

>10 

0  

2,2-Oihydroperoxypropane 

UN3ia2 

527 

■■■.«..•■ 

273 

OPS 

DH1-hydroxycyclohexy<)peroxide  

UN3106 

5100 

»«>•«.•■ 

^^ . 

■■■.••■•• 

0P7 

Dnsobutyryl  peroxide 

UN3111 

>32-52  .. 

248 

•..•■a... 

.••aaaa*.a.«.*aa 

OPS  

-20 

-10 

DSsobutyryl  peroxide „.... 

UN3115 

532 

268 



0P7  

-20 

-10. 

Diisopropyt>enzene  dihydropemxirie 

Daeopropyl  peroxydicaitMnate 

UN3106 
UN3112 

582 

>62-100 

25  ... 

25 -.. 

OP7  

OP2  „ 

.„...„. 

„....„. 

17 
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ORGANtC  PEROXIDE  TABLE— CkXltinued 


Tecfmical  name 


(1) 


Diisopropyl  peroxydicartxxiate 

Diisotridecyl  peroxydicaibonate  

Dilauroyl  peroxide  

Dilauroyl  peroxide  [as  a  stable  dispersion 

in  water]; 

Di-(2-mettiylbenzoyl)peroxide  

Di-(4-methylbenzoyOperoxide  [as  a  paste 

with  silicone  oil]. 
2.5-Dimethyl-2,5-di- 

(benzoylperoxy)fiexane. 
2,5-Dimetfiyl-2.5-di- 

(benzoylperoxy)fiexane. 
2,5-Dimetfiyl-2,5-di-(benzoylperoxy)ftexane 
2,5-Dimetfiyl-2,5sJi-(tert- 

butylperoxy)fiexane. 
2,5-Dimetfiyt-2,5-di-(tert- 

butylperoxy)fiexyne-3. 
2.5-D»mettiyl-2.5-di-(tert- 

butylperoxy)fiexyne-3. 
2,5-Dimettiyl-2.5-di-(tert- 

butylperoxy)fiexane. 
2,5-Dimetfiyl-2,5-di-(tert- 

butylperoxy)hexane. 
2,5-Dimetfiyl-2,5-di-(tert- 

butylperoxy)hexyne-3. 
2,5-Dimethyl-2,5-di-(tert- 

txjtylperoxy)f)exane  [as  a  paste]. 
2.5-Dimetfiyt-2,5KJi-(2- 

ettiylfiexanoylperoxy)fiexane. 

2,5-Dimethyl-2,5-difiydroperoxyfiexane  

2,5-DimettTyl-2,5-di-(3,5,5- 

trimetfiylf>exar)oylperoxy)fiexane. 
1,1-Dimetfiyl-3- 

fiydroxybutylperoxyneoheptanoate. 

Dimyristyl  peroxydicarbonate 

DImyristyl  peroxydicartwnate  (as  a  stable 

dispersion  in  wate^. 
Dimyristyl  peroxydicartmnate  [as  a  stable 

dispersion  in  water]. 
Di-(2-neodecanoyiperoxyisopropyl)t)enzene 

Di-n-nonanoyI  peroxide 

Di-n-octanoyI  peroxide  

DIperoxy  azelaic  add  

Diperoxy  dodecane  diadd 

Diperoxy  dodecane  diadd 

Di-(2-phenoxyetfiyl)peroxydicartxxiate  

DH2-pbenoxyettiy<)peroxydicarbonate  

Dipropionyl  peroxide  

Di-n-propyl  peroxydicartx>nate 

Distearyl  peroxydicaftxxuite 

Disucdnic  add  peroxide  

Disucdnic  add  peroxide  

Di-(3,5.5-trimetf>yH  ,2-dioxolanyl- 

3)peroxide  (as  a  paste]. 

Di-(3,5,5-trimethylfiexanoyl)peroxide  

Di-(3,5,5-tnmetf)yttiexanoyOperoxide  (as  a 

stable  dispersion  in  water]. 

D»-(3,5,5-trimetfiylhexanoyl)peroxide  

DH3,5,5-trimelfiylhexanoyl)peroxide  

DH3,5,5-trimelbylhexanoy<)peroxide  

Eltiyl  3,3-di-(tert-  amylperoxy)butyrate 

Etttyl  3.3-dHtert-  butylperoxy)butyrate 

Ethyl  3.3-di-(tert-  butylperoxy)butyrate 

Ethyl  3,3-di-(tert-  butylperoxy)butyrate 

3.3.6.6,9,»44examethyl-1 ,2,4,5- 

tetraoxacydononane. 


ID  num- 
ber 


(2) 


Ut43115 
UN3115 
UN3106 
UN3109 

UN3112 
UN3106 

UN3102 

UN3104 

Ur43106 
Ut«43105 

UN3101 

UN3103 

UN3106 

UN3109 

UN3106 

UN3108 

UN3115 

UN3104 
UN3105 

UN3117 

UN3116 
UN3119 

UN3119 

Uf«115 

UN3116 

UN3114 

UN3116 

UN3116 

Exempt  . 

UN3102 

UN3106 

UN3117 

UN3113 

UN3106 

UN3102 

UN3116 

UN3116 

UN3115 
UN3117 

Ur43119 
liN3119 
UN3119 
UN3105 
UN3103 
UN310S 
UN3106 
UN3102 


Con- 
centration 
(ma8s%) 


(3) 


552 

5100 ....... 

5100 

542 

587 

552 

>82-100 

582 

582 

>52-100 

>87-100 

>S2-86  .. 

552  ........ 

552 

552 

547 

5100 

<82 

577 

552 

5100 

542 

542 

552 

5100 

5100 

527 

>13-42  .. 

513 

>85-100 

585 

^7 

5100 

587 

>72-100 

572 

552 

>38-82  .. 
552 

538 

538 

538 

567 

>77-100 

577 

552 

>S2-100 


Diluent  (mass  %) 


(4a) 


248 


223 


248 


218 


262 
262 
262 
233 


223 


B 


(4b) 


248 


248 


273 


(4c) 


218 


248 


248 


273 
258 
287 


213 


248 


Water 
(mass%) 


(5) 


213 


218. 


218 


215 


Packing 
method 


(6) 


OP7  .... 
OP7 
0P7 
OPS  .... 

OPS  .... 
0P7 

OPS 

OPS 

OP7 
OP7 

OPS 

OPS 

OP7 

OPS  .... 

OP7 

OPS 

0P7  .... 

6p7 

OPS  .... 

OP7  .... 
OPS  .... 

IBC 

OP7  .... 
0P7  .... 
OPS  .... 
OP7  .... 
OP7  .... 
Exempt 
OPS 
OP7 
OPS  .... 
OP4  .... 
0P7 
0P4  .... 
OP7  .... 
0P7  .... 

0P7  .... 
OPS  .... 

OPS  .... 

IBC 

Buk ..... 

0P7 

OPS 

OP7 

OP7 

0P4 


Tempera- 
ture(^;) 


Corv 
trol 

(7a) 


-10 
-10 


♦30 


♦20 
OPS 

♦0  ... 

♦20 
♦20 

♦IS 

-10 

0  

♦10 
♦35 
♦40 


♦15 
-25  .. 


♦10 
♦30 

0  .... 
♦10 


♦20 
♦10 
-10 


Emet^ 
gency 

(7b) 


♦35 


♦25 


♦10 

♦25 
♦25 

♦25 

0 

♦10 

♦IS 

♦40 

♦45 


♦20 
-15. 


♦15 
♦35 

♦10 
♦IS 

♦25 
♦15 
0  .... 


Notes 


(8) 


10 


10 


18 
21 


10 
14 
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Organic  Peroxide  Table— Continued 


ID  num- 
ber 

Coo- 
centration 
(mass%) 

Dihjent  (mass  %) 

(mas8%) 

Packing 
mett>od 

Tempera- 
tureCC) 

Technical  name 

A 

B 

1 

Notes 

Con- 

Emer- 

trol 

gency 

(1) 

(2) 

(3) 

(4a) 

(4b) 

{4C) 

(5) 

(6) 

(7a) 

(7b) 

(8) 

3.3.6.6.9,9-Hexamethyl-1 ,2,4.5- 

UN3105 

S52 

>48 



OP7 

tetraoxacyclononane. 

3.3.6,6.9.9+lexamethyl-1 ,2.4.5- 

UN3106 

S52 



248 



OP7 

tetraoxacydononane. 

Isopropyl  sec-touty(  peroxydicaftionate  +  di- 

UN3111 

iS2* 

.M 



OPS  

-20 

-10 

sec-toutyl    peroKydicaft>onate    ■»■    di-iso- 

i2B* 

propyl  peioxydicartxxiate. 

<22. 

Isopropylcumyl  hydroperoxide  - 

UN3ia9 

<T2. 

228 

OP8  



7.13 

pMenlhyl  hydroperoxide 

UN3105 

>72- 
100. 
S72 



0P7  



13 

p-Menttiyl  hydroperoxide 

UN3109 

228 

OPS  

••.•••••• 

7.25 

Methylcydohexanooe  peroxide(s) 

UN3115 

S67 

^ 

OP7  

♦35 

♦40 

Methyl  ethyl  ketone  peroxkJe<s) _ 

UN3101 

S52 

248 

.....•■>• 

OPS  

5.13 

Methyl  ethyl  ketone  peroxkJe<s) 

Methyl  ethyl  ketone  peroxkle<s) 

UN310S 

S«5 

255 

OP7  

5 

UN3107 

S40 

260 

••••••••• 

OP8  

...•••..■ 

••••.*••. 

5 

Methyl  isobutyl  ketone  peroxkle<s)  

Ur43105 

562 

219 

.-...•.... 

..••......•..•.. 

OP7  

......... 

......... 

5,23 

OrgarNC  peroxkte.  liquid,  sample  .._ 

Organic  peroxkJe,  Nquk],  sample,  tempera- 

UN3103 

OP2  

12 

UN3113 

>••••••••••••••• 

••••••••• 

>•...•..•....•.• 

0P2  . 





12 

ture  controlled. 

Organic  peroxkJe,  soikl,  sample  ~.. 

Organic  peroxkle,  solid,  sampie,  tempera- 

UN3104 

0P2  

12 

UN3114 

............... 

„„ 

.,,^, „, 

0P2  

......... 

......... 

12 

ture  controlled. 

Peracetic  ackJ  with  not  more  than  20%  hy- 

Exempt 

<A 



260 

Exempt  .. 

drogen  peroxide. 

Peracetic  actd  with  not  more  than  26%  hy- 

UN3109 

<M „. 

..•..».. 

227 

0P8  . — 

10.13 

drogen  peroxkte. 

Peracetic  ackJ  with  7%  hydrogen  peroxkte 

UN3107 

S36 

215 

OPS  .._... 

.,., 

13 

PeroxyacetK  acxl,  type  0,  staMized 

UN3105 

543 

OP7  

l"3. 
20. 

Peroxyacetic  add.  type  E.  stabilized  

UN3107 

543 



• 

0P8  



13,20 

Peroxyacelic  aad,  type  F,  stabilized  

UN3109 

543 

.».•■•>• 

...>■•.>• 

••«..»......■■. 

OP8  

..•■.•■.. 

...M.... 

13.20 

Pinanyl  hydroperoxkte 

UN3105 

25fr-100 

......... 

...••.••• 

.••.•••..■•••••. 

OP7  

.••••..•• 

■•...a... 

13 

Pinanyl  hydroperoxide 

UN3109. 

<S6  

>44 



.....M  ••....... 

OPS  

••....... 

......... 

7 

1  evanyaronaprnnyi  nyaroperoxne  

UN3106 

5100 

••>•■■.■• 

•  M...... 

•  M............. 

OP7  

■•.■•■... 

■  M...M. 

1 .1 .3,3-Tetramethylbutyl  hydroperoxkte 

UN3105 

5100 







............... 

OP7  

......... 

........ 

1 .1 .3.3-Tetramethyftxjtylperoxy-2- 

UN3115 

5100 

■  •.■■«» 

„,„„„ 

■••.......••.■.• 

OP7 

♦20 

♦25.. 

elhylhexanoate. 

2.4,4-Trimethylpentyl-2- 

UN3115 

572 



228 

M— •••• 



OP7 

-S.. 

♦5  .... 

peroxyrwodecanoale. 

2.4.4-Tnmethylpenty^2- 

UN3119 

552 

•..••...•.•.•..■ 

OPS 

-5.. 

♦5.... 

peroxyneodecanoale  [as  a  stable  disper- 

swn  in  water]. 

2.4,4-Trimethy1pentyl-2-peroxy 

UN3115 

537 

..•*•.... 

263 

■..•..■.......•. 

OP7 

-10 

0 

phenoxyacelate. 

Notes; 

1 .  For  domestic  shipments.  OPS  is  authorized. 

2.  Available  oxygen  must  be  <4.7  percent 

3.  For  concentratk)ns  <80  percent  OPS  is  aikMved.  For  cortcentratkxis^  at  least  80  percent  but  <85  percent.  0P4  is  aHowed.  For  concentra- 
tnns  of  at  least  85  percent,  maximum  package  size  is  OP2. 

4.  The  dikjent  may  be  replaced  by  dHert-txityl  peroxkte. 

5.  Available  oxygen  must  be  <9  percanL 

6.  For  domestk:  shipments,  OPS  is  aultKKized. 

7.  This  material  may  be  transported  in  intermediate  buk  containers  and  buk  packagings  under  the  provisnrts  of  paragraph  (e)  of  this  sectkxi. 

8.  Only  non-melallk:  packagiriQs  are  authorizedi 

9.  For  domestic  shipments,  this  material  may  be  transported  in  bulk  packagings  urxter  ttw  proviskxis  of  paragraph  (e)(3)(ii')  of  this  sectk)n. 

10.  This  material  may  t>e  transported  in  intermediate  bufc  containers  under  the  provisnns  of  paragraph  (e)  ofthis  section. 

1 1 .  Up  to  2(XX)  kg  per  container  authorized. 

12.  Samples  may  only  be  ottered  lor  transportatkxi  urxter  the  proviskxts  of  paragraph  (c)(4)  of  this  sectkxi. 

13.  "Corrostve"  subsidiary  hsk  label  is  required. 

14.  This  material  may  be  tranaporled  in  buk  packagings  urxter  ttie  proviskxis  of  paragraph  (e)  of  this  sectkxi. 

15.  No  "Corrosive"  subskfary  risk  label  is  required  tor  concentratkxis  betow  80%. 

16.  With  <6%  dMert-butyl  peroxkte. 

17.  With  >8%  1-4SOpropyt>ydroperoxy-4-isopropyttiydroxybenzene.  ^■ 

18.  Additkxi  of  water  to  this  organc  peroxkte  wib  (tecreaae  its  ttiermal  stability. 

19.  [Reserved) 

20.  Mixtures  with  hydrogen  peroxkte,  water  and  ackKs). 

21 .  With  dikjent  type  A.  with  or  without  water. 

22.  With  >36  percent,  by  mass,  elhytoenzena. 


Federal  Register  /  Vol.  62.  No.  87  /  Tuesday,  May  6,  1997  /  Rules  and  Regulations  24741 

23.  With  >19  percent,  by  mass,  methyl  isotxjtyl  ketone. 

24.  Diluent  type  b  with  boiling  point  >1 00  C. 

25.  No  "Corrosive"  subskJiary  risk  label  is  required  for  concentratkxis  betow  56%. 


(d)  Packing  Method  Table.  Packagings 
for  organic  peroxides  and  self-reactive 
substances  are  listed  in  the  Maximum 
Quantity  per  Packing  Method  Table. 
The  packing  methods  are  designated 
OPl  to  OPS.  The  quantities  specified  for 
each  packing  method  represent  the 
maximiun  that  is  authorized. 

(1)  The  following  types  of  packagings 
are  authorized: 


(i)  Drums:  lAl.  1A2.  IBI,  1B2,  ID, 
IG,  IHI.  1H2; 

(ii)  Jerricans:  3A1.  3A2.  3B1,  332, 
3H1.  3H2; 

(ui)  Boxes:  4Cl.  4C2. 4D.  4F.  4G,  4H1, 
4H2,  4A.  4B;  or 

(iv)  Composite  packagings  mth  a 
plastic  iimer  receptacle:  6HA1, 6HA2, 
6HB1,  6HB2.  6HC,  6HD1. 6HD2,  6HG1, 
6HG2.  6HH1.  6HH2. 

(2)  Metal  packaging  (including  inner 
packagings  of  combination  packagings 


and  outer  packagings  gf  combination  or 
composite  packagings)  are  used  only  for 
paddng  methods  OP7  and  OPS. 

(3)  In  combination  packagings.  glass 
receptacles  are  used  only  as  inner 
packagings  Mrith  a  maximum  content  of 
0.5  kg  or  0.5  liter. 

(4)  The  maximum  quantity  per 
packaging  or  package  for  Paddng 
Methods  OPl-OPS  must  be  as  follows: 


Maximum  Quantity  Per  Packaging/Package  for  Packing  Methods  0P1  to  OPS 


Maximum  quantity 

Packing  method 

OPl 

OP2' 

OPS 

OP4' 

OPS 

0P6 

0P7 

OPS 

0.5 
0.5 

0.5/10 

5 
5 

5/25 

25 
30 

SO 
60 

SO 
60 

2200 

Uqukte(L) _.. 

9225 

^  If  two  vahjes  are  given,  ttie  first  applies  to  the  maximum  net  mass  per  inner  packaging  and  ttie  second  to  ttie  maxknum  net  mass  of  the  com- 
plete package. 
260lq  for  jerricans  and  100  kg  for  boxes. 
360  L  for  jerricans. 


(e)*  •  • 

(5)  Intermediate  bulk  containers. 
Intermediate  bulk  containers  that  are 
tested  at  the  Packing  Group  II 
performance  level  in  accordance  with 
subpart  O  of  part  178  of  this  subchapter 
are  authorized  as  follows: 

(i)  Composite:  31HA1; 

(ii)  Rigid  plastic:  31H1:  and 

(iii)  Metal:  31A. 

1173.225  [AnMndwq 

47.  hi  addition,  in  §  173.225.  the 
following  changes  are  made: 

a.  Paragraphs  (c)(2)  and  (cM3)  are 
removed. 

b.  Paragraphs  (c)(4)  and  (c)(5)  are 
redesignated  as  paragraphs  (cH2)  and 
(c)(3). 

c.  In  the  first  sentence  in  paragraph 
(c)(1).  the  reference  "(c)(4)"  is  revised  to 
r«ad  "(c)(2)". 

d.  In  newly  designated  paragraph 
(c)(2)(ii).  the  wordbig  "OP2A  or  OP2B. 
for  a  liquid  or  a  solid,  respectively"  is 
revised  to  read  "OP2". 

e.  In  paragraph  (e)(2),  the  last 
sentence  is  removed. 

f.  Paragraph  (eM3Hi)(B)  is  removed 
and  paragraph  (e)(3)(i)(C)  is 
redesignated  as  paragraph  (eK3Ki)(B). 

1173.226  [AmandMl] 

48.  hi  §  173.226,  in  paragraph  (cXD. 
the  entry  "Aluminum  jerrican:  3B2"  is 
added  immediately  foUowing  "Plastic 
jerrican:  3H2". 


f  173.315    [Amended] 

49.  In  §  173.315,  in  the  paragraph  (a) 
table,  for  the  entry  "Methylandne, 
anhydrous",  the  following  changes  are 
made: 

a.  In  Colmnn  4.  the  pimctuation  and 
wording  ";  See  Note  24."  is  removed 
and  a  period  is  added  in  its  places 

b.  In  Column  5,  the  wording  "See 
Note  22."  is  removed. 

50.  In  §  173.316.  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

1173.316   Cryogenic  liquids  in  cylindsrs. 

(d)  Mixtures  of  cryogenic  liquid. 
Where  charging  requirements  are  not 
specifically  prescribed  in  paragraph  (c) 
of  this  section,  the  cryogenic  liquid 
mixst  be  shipped  in  packagings  and 
under  conditions  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

51.  In  §  173.318,  a  new  paragraph 
(f)(4)  is  added  to  read  as  follows: 

1173.318   Cryoganie  Hquids  in  cargo 


(f)*  *  * 

(4)  Mixtures  of  cryogenic  liquid. 
Where  charging  requirements  are  not 
specifically  prescribed  in  this  paragraph 
(Q,  the  cryogenic  liquid  must  be  shipped 
in  packagings  and  under  conditions 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 


Appendix  E — [Removed  and  Seaervad] 

52.  Appendix  E  to  Part  173  is 
removed  and  reserved. 

Appendix  F— (Removed  and  Reserved] 

53-54.  Appendix  F  to  Part  173  is 
removed  and  reserved. 

PART  175— CARRIAQE  BY  AIRCRAFT 

55.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Aalkarity:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

§175.10   [Amended] 

56.  In  §  175.10.  in  paragraph  (a)(22). 
the  wording  "or  thermometer"  is  added 
immediately  following  "barometer" 
each  place  it  appears. 

PART  176— CARRIAGE  BY  VESSEL 

57.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Andnritj:  49  U.&C  5101-51Z7;  49  CFR 
1.53. 

SS.In  §  176.78,  paragraph  (k)  is 
revised  to  read  as  follows: 


f17«.7S   Ueeof 
tnidn  on  boerd 


(k)  Stowage  of  power-operated 
industrial  trucks  on  board  a  vessel. 
Trucks  stowed  on  board  a  vessel  must 
meet  vessel  stowage  requirements  in 
§176.905. 
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59.  In  §  176.84.  in  the  paragraph  (b) 
table,  a  new  entry  for  code  17,  ciirrently 
reserved,  is  added  in  numerical  order  to 
read  as  follows: 

f  176.84    OttMT  raquirMiwnts  for  stowage 
and  MgrageUon  fof  cargo  vasMto  and 


(b)*  •  • 


Code 


Provisions 


17 Segregation    same    as   for   tianv 

mabie  gases  but  "away  from" 
dangerous  when  wet. 


60.  Section  176.905  is  revised  to  read 
as  follows: 

f17t.906    Molar  vaMdee  or  mechanical 

I  by  kitsmei  combustion 


(a)  A  motor  vehicle  or  any 
mechanized  equipment  powered  by  an 
internal  combustion  engine  is  subject  to 
the  following  requirements  when 
carried  as  cargo  on  a  vessel: 

(1)  Before  being  loaded  on  a  vessel, 
each  motor  vehicle  or  mechanical 
equipment  most  be  inspected  for  fuel 
leaks  and  identifiable  faults  in  the 
electrical  system  that  could  result  in 
short  circuit  or  other  unintended 
electrical  source  of  ignition.  A  motor 
vehicle  or  mechanical  equipment 
showing  any  signs  of  leakage  or 
electrical  {suit  may  not  be  transported. 

(2)  The  fuel  tank  of  a  motor  vehicle 
or  mechanical  equipment  powered  by 
liquid  fuel  may  not  be  more  than  one- 
fourth  full. 

(3)  Whenever  possible,  each  vehicle 
or  mechanical  equipment  must  be 
stowed  to  allow  for  its  inspection  during 
transit. 

(4)  Motor  vehicles  or  mechanical 
equipment  may  be  refueled  when 
necessary  in  the  hold  of  a  vessel  in 
accordance  with  §  176.78. 

(5)  When  a  motor  vehicle  or 
mechanical  equipment  with  fuel  in  its 
tanks  is  stowed  in  a  closed  freight 
container,  a  warning,  displayed  on  a 
contrasting  background  and  readily 
legible  from  a  distance  of  8  meters  (26 
fset).  must  be  afBxed  to  the  access  doors 
to  read  as  follows: 

WARNING-MAY  CONTAIN 
EXPLOSIVE  MIXTURES  WITH  AIR- 
KEEP  IGNITION  SOURCES  A'WAY 
WHEN  OPENING 

(6)  A  motor  vehicle  or  mechanical 
equipment's  ignition  key  may  not  be  in 
the  ignition  while  the  vehicle  or 


mechanical  equipment  is  stowed  aboard 
a  vessel. 

(b)  All  equipment  used  for  handling 
vehicles  or  mechanical  equipment  must 
be  designed  so  that  the  fuel  tank  and 
fuel  system  of  the  vehicle  or  mechanical 
equipment  are  protected  from  stress  that 
might  cause  rupture  or  other  damage 
incident  to  handling. 

(c)  Two  hand-held,  portable,  dry 
chemical  fir^ extinguishers  of  at  least 
4.5  kg  (10  pounds)  capacity  each  must 
be  separately  located  in  an  accessible 
location  in  each  hold  or  compartment  in 
which  any  motor  vehicle  or  mechanical 
equipment  is  stowed. 

(d)  "NO  SMOKING"  signs  must  be 
conspicuously  posted  at  each  access 
opening  to  the  hold  or  compartment 

(e)  Each  portable  electrical  light, 
including  a  flashlight,  used  in  the 
stowage  area  must  be  an  approved, 
explosion-proof  type.  All  electrical 
connections  for  any  portable  light  must 
be  made  to  outlets  outside  the  space  in 
which  any  vehicle  or  mechanical 
equipment  is  stowed. 

(f)  Each  hold  or  compartment  must  be 
ventilated  and  fitted  with  an  overhead 
water  sprinkler  system  or  fixed  fbe 
extinguishing  system. 

(g)  Each  hold  or  compartment  must  be 
equipped  with  a  smoke  or  fire  detection 
system  capable  of  alerting  personnel  on 
the  bridge. 

(h)  AU  electrical  equipment  in  the 
hold  or  compartment  other  than  fixed 
explosion-proof  lighting  must  be 
disconnected  from  its  power  source  at  a 
location  outside  the  hold  or 
compartment  during  the  hanriling  and 
transportation  of  any  vehicle  or 
mechanical  equipment.  Where  the 
disconnecting  means  is  a  switch  or 
cinniit  breaker,  it  must  be  locked  in  the 
open  position  until  all  vehicles  have 
been  removed. 

(i)  Exceptions.  A  motor  vehicle  or 
mechanical  equipment  is  excepted  from 
the  requirements  of  this  subchapter  if 
the  following  requirements  are  met: 

(1)  The  motor  vehicle  (w  mechanical 
equipment  has  an  internal  combustion 
engine  using  liquid  fuel  that  has  a 

.flashpoint  less  than  38  *C  (100*F),  the 
fuel  tank  is  empty,  and  the  engine  is  run 
until  it  stalls  for  lack  of  fuel; 

(2)  The  motor  vehicle  or  mechanical 
'equipment  has  an  internal  combustion 
engine  using  liquid  fuel  that  has  a 
flashpoint  of  38  "C  (100  *F)  or  higher, 
the  fuel  tank  contains  418  liters  (110 
gallons)  of  fuel  or  less,  and  there  are  no 
fuel  leaks  in  any  portion  of  the  fuel 
system: 

(3)  The  motor  vehicle  or  mechanical 
equipment  is  stowed  in  a  hold  or 
compartment  designated  by  the 
administration  of  the  country  in  which 


the  vessel  is  registered  to  be  specially 
suited  for  vehicles.  See  46  CFR  70.10- 
44  and  90.10-38  for  U.S.  vessels; 

(4)  The  motor  vehicle  or  mechanical 
equipment  is  electrically  powered  by 
wet  electric  storage  batteries;  or 

(5)  The  motor  vehicle  or  mechanical 
equipment  is  equipped  with  liquefied 
petroleum  gas  or  other  compressed  gas 
fuel  tanks,  the  tanks  are  completely 
emptied  of  liquid  and  the  positive 
pressiue  in  the  tank  does  not  exceed  2 
bar  (29  psi),  the  line  from  the  fuel  tank 
to  the  regulator  and  the  regulator  itself 
is  drained  of  all  trace  of  (liquid)  gas,  and 
the  fuel  shut-ofi  valve  is  closed. 

(j)  Except  as  provided  in  §  173.220(f) 
of  this  subchapter,  the  provisions  of  this 
subchapter  do  not  apply  to  items  of 
equipment  such  as  fire  extinguishers, 
compressed  gas  accumulators,  airbag 
inflators  and  the  like  which  are  installed 
in  the  motor  vehicle  or  mechanical 
equipment  if  they  are  necessary  for  the 
operation  of  the  vehicle  or  equipment, 
or  for  the  safety  of  its  operator  or 
passengers. 

PART  178— SPECinCATIONS  FOR 
PACKAQINGS 

61.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

AMthority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

62.  In  §  178.511,  the  section  heading, 
paragraph  (a),  paragraph  (b) 
introductory  text,  and  paragraph  (b)(1) 
are  revised,  paragraphs  (b)(2)  through 
(b)(6)  are  redesignated  as  paragraphs 
(b)(3)  through  (b)(7)  and  a  new 
paragraph  (b)(2)  is  added,  to  read  as 
follows: 


flTSwSII 


for  aliiminum  and 


(a)  The  follo%ring  are  identification 
codes  for  aluminum  and  steel  jerricans: 

(1)  3A1  for  a  non-removable  head 
steel  jerrican; 

(2)  3A2  for  a  removable  head  steel 
jerrican; 

(3)  3B1  for  a  non-removable  head 
aluminum  jerrican;  and 

(4)  3B2  for  a  removable  head 
aluminum  jerrican. 

(b)  Construction  requirements  for 
aluminum  and  steel  jerricans  are  as 
follows: 

(1)  For  steel  jerricans  the  body  and 
heads  must  be  constructed  of  steel  sheet 
of  suitable  type  and  adequate  thickness 
in  relation  to  the  capacity  of  the  jerrican 
and  its  intended  use.  Minimum 
thickness  and  nmrking  requirements  in 
§§  173.28(b)(4)  and  178.503(a)(9)  of  this 
subchapter  apply  to  jerricans  intended 
for  reuse. 

(2)  For  alumimun  jerricans  the  body 
and  heads  must  be  constructed  of 


aluminum  at  least  99%  pvae  or  of  an 
aluminum  base  alloy.  Material  must  be 
of  a  type  and  of  adequate  thickness  in 
relation  to  the  capacity  of  the  jerrican 
and  to  its  intended  use. 
•        •        •        •        • 

63.  In  §  178.703,  a  new  paragraph 
(b)(6)  is  added  to  read  as  follows: 

1178.703    Hartilng  of  intannadiale  bulk 


(b)*  •  • 

(6)  For  each  composite  intermediate 
bulk  container,  the  inner  receptacle 
must  be  marked  with  at  least  the 
following  information: 

(i)  The  code  number  designating  the 
intermediate  bulk  container  design  type, 
the  name  and  address  or  symbol  of  the 
manufacttuer.  the  date  of  manufacture 
and  the  coimtiy  authorizing  the 


allocation  of  the  mark  as  specified  in 
paragraph  (a)  of  this  section; 

(ii)  ^A^ere  the  outer  casing  of  a 
composite  intermediate  bulk  container 
can  be  dismantied.  each  of  the 
detachable  parts  must  be  marked  vidth 
the  month  and  year  of  manufacture  and 
the  name  or  symbol  of  the  manu&ctiuer. 

64.  In  §  178.707.  in  paragraphs  (c)(2) 
and  (c)(3)  introductory  text,  a  new 
sentence  is  added  at  the  end  of  each 
paregraph.  and  a  new  paragraph  (cK6)  is 
added,  to  read  as  follows: 

§178.707   Standard*  for  compeeHe 
iiiieiiiieuiaie  dwk  comamers. 

•        *        •        •        • 

(c)*  *  • 

(2)  *  *  *  The  outer  packaging  of 
31HZ2  composite  intermediate  bidk 
containers  must  enclose  the  inner 
receptacles  on  all  sides. 


(3)  *  *  •  The  inner  receptacle  of 
31HZ2  composite  intermediate  bulk 
containers  must  consist  of  at  least  three 
plies  of  film. 

(6)  Intermediate  IBCs  of  type  31HZ2 
must  be  limited  to  a  capacity  of  not 
more  than  1.250  liters. 

1178.615    [Amended!! 

65.  bi  §  178.815.  in  paragraph  (cX3). 
the  wording  "which  bear  the  stacking 
load"  is  added  immediately  following 
"and  31HH2)". 

Issued  in  Washington.  DC  on  April  17, 
1997  under  authority  delegated  in  49  CFR 
Paitl. 

KsHsji  S.  Cojaart 
Deputy  Administrator. 
[FR  Doc.  97-10481  Filed  5-5-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7CFR  Part  301 

[DockM  No.  96-01  e-17] 

Rm0579-AA83 

Kamal  Bunt;  Compenaation  tor  the 
1M5-1996  Crop  Saaaon 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


We  are  adopting  as  a  final 
rule,  with  changes,  an  interim  rule  that 
amended  the  regulations  to  provide 
compensation  for  certain  growers  and 
handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  incurred 
because  of  Kamal  bimt  in  the  1995- 
1996  crop  season.  In  this  final  rule,  we 
are  adding  compensation  provisicms  for 
handlers  of  wheat  that  was  tested  and 
found  negative  for  Kamal  bimt,  handlers 
and  growers  with  wheat  inventories  for 
past  crop  seasons,  and  participants  in 
the  National  Kamal  Bimt  Survey  whose 
wheat  or  grain  storage  facUity  is  found 
positive  for  Kamal  bunt.  The  payment 
of  compensation  is  necessary  in  order  to 
reduce  the  economic  impact  of  the 
Kanial  bunt  quarantine  oa  afiected 
wheat  growers  and  other  individuals, 
and  to  help  obtain  cooperation  from 
aSacted  individuals  in  Kamal  bunt 
eradication  efforts. 
^FECnVC  DATE:  April  30, 1997. 
FOA  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Siverdale.  MD  20737-1236.  (301)  734- 
8247. 

SUPPLEMENTARY  MFORMATKM: 

Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  (Triticum  aestivum),  dunun 
wheat  [Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hjrbrid  of  wheat  and  rye.  In  the  absence 
of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Kamal  bunt  in  the  United  States  would 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  The  regulations  regarding 
Kanial  bunt  are  set  forth  in  7  CFR 
301.89-1  through  301.89-14. 


In  an  interim  rule  effective  on  Jime 
27, 1996,  and  published  in  the  Federal 
Register  on  July  5, 1996  (61  FR  3S102- 
35107.  Docket  No.  96-016-7),  we 
amended  the  regulations  to  provide 
compensation  for  certain  growers  and 
handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  inclined 
because  of  actions  taken  by  the 
Secretary  to  prevent  the  spread  of 
Kamal  bimt  (§  301.89-12,  redesignated 
as  §  301.89-14  in  a  final  mle  published 
on  October  4, 1996  (61  FR  52189-52213, 
Docket  No.  96-016-14)). 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
September  3, 1996.  We  received  15 
comments  by  that  date.  They  were  fiom 
wheat  growers,  handlers,  harvesters, 
railroad  companies,  seed  producers,  a 
member  of  Congress,  and  a  State 
department  of  agriculture.  We  have 
carefully  considered  all  of  the 
comments  we  received.  The  comments 
generally  supported  the  interim  rule 
ofiisring  compensation  to  certain  groups 
affected  by  the  Kamal  bunt  quarantine 
and  emergency  actions.  However,  all  the 
comments  recommended  additions  or 
revisions  to  the  compensation 
provisions.  Each  of  these 
recommendations  is  discussed  below  by 
topic. 

The  Kamal  bunt  regulations  that  were 
initially  established  were  necessarily 
broad  due  to  the  lack  of  data  available 
at  the  time  as  to  the  extent  of  the 
infestation.  The  discovery  of  Kamal 
bunt  and  subsequent  quarantine  and 
emergency  actions  occurred  after 
production  and  marketing  decisions  had 
twen  made.  Producers  and  other  affected 
individuals  had  little  time  or  abihty  to 
avoid  the  unexpected  costs  or  pass  those 
costs  on  to  others  in  the  mari^eting 
chain.  The  impact  was  ptarticularly 
severe  on  the  wheat  industry  in  the 
regulated  area  because  much  of  the  crop 
is  grown  under  contract  at  specified 
amounts  and  prices. 

In  order  to  alleviate  some  of  these 
hardships  and  to  ensure  full  and 
effective  compliance  with  the  Kamal 
bunt  regulatory  program,  compensation 
to  mitigate  certain  losses  was  offered  to 
producers  and  other  affected  parties  in 
a  regulated  area.  The  payment  of 
compensation  is  in  recognition  of  the 
feet  that  while  benefits  from  regulation 
accrue  to  a  large  portion  of  the  wheat 
industry  outside  the  regulated  areas,  the 
regulatory  burden  falls  predominantly 
on  a  small  segment  of  the  affected  wheat 
industry  within  the  regulated  area. 

The  Agency  has  identified  three 
principles  for  deciding  whether  to 
provide  compensation.  First, 
compensation  may  be  appropriate 


where  quarantine  and  emergency 
actions  cause  losses  over  and  above 
those  that  would  result  from  the  normal 
operation  of  market  forces.  Payment  of 
compensation  would  reflect  the 
incremental  burdens  of  complying  with 
regulatory  requirements  insofar  as 
market  forces  would  not  otherwise 
impose  similar  or  analogous  costs. 
Second,  compensation  may  be 
appropriate  where  parties  undertake 
actions  that  confer  significant  benefits 
on  others.  Under  this  principle, 
payment  of  compensation  would  be 
intended  to  overcome  the  usual 
disincentives  to  produce  such  benefits. 
Third,  compensation  may  be 
appropriate  where  a  small  number  of 
parties  necessarily  bears  a 
disproportionate  share  of  the  burden  of 
providing  such  benefits.  This  principle 
rests  on  die  widely  shared  belief  that 
burden-sharing  is  a  fundamental 
principle  of  eouity. 

Individual  decisions  regarding  what 
specific  losses  to  compensate  and  how 
much  compensaticHi  to  offer  in  each 
case  were  made  in  line  with  the  above 
basic  principles  which  describe  the 
goals  of  com{>ensation.  A  top  equity 
priority  was  compensation  for  costs  of 
plowing  down  fields,  and  for  wheat  and 
other  articles  the  Agency  ordered 
destroyed  or  prohibited  movement. 
Compensation  amounts  took  into 
account  the  need  to  mitigate  real  losses 
caused  by  the  regulations,  so  that 
regulated  parties  would  not  have  a 
strong  economic  incentive  to  avoid 
compliance.  At  the  same  time,  amounts 
were  not  set  at  a  high  enough  rate  to 
establish  a  "bounty"  that  would 
encourage  fraudulont  claims  or  behavior 
that  would  result  in  increases  in 
contaminated  wheat  or  other  articles 
eUra^ble  for  compensation. 

The  interim  rule  establishing 
compensation  fat  the  Kamal  bunt 
program  provided  compensation  in  the 
1995-1996  crop  season  for  the  plow- 
down  of  infected  fields  in  New  Mexico 
and  Texas:  the  loss  in  value  of 
nonpropagative  wheat  grown  in  the 
regidated  area  (this  was  provided  for 
producers  and  handlers); 
decontamination  of  grain  storage 
faciUties;  and  the  cost  of  heat-treating 
millfeed  made  from  wheat  produced  in 
the  quarantined  area.  Several 
commenters  requested  compensation  for 
costs  that  were  not  provided  for  in  the 
interim  rule.  These  comments  are 
discussed  below. 

The  interim  rule  provided 
compensaticm  for  handlers  who  sell 
nonpropagative  wheat  only  if  the  wheat 
is  positive  for  Kamal  bunt,  and  under 
the  following  circumstances:  (1) 
Handlers  who  honor  contracts  by  paying 


the  grower  full  contract  price  on 
nonpropagative  wheat  grown  in  the 
quarantined  area  that  was  tested  by  the 
Animal  and  Plant  Health  Inspectitm 
Service  (APHIS)  and  found  positive  for 
Kamal  bunt;  or  (2)  handlers  who 
purchase  contracted  or  nonccmtracted 
nonpropagative  wheat  grown  in  the 
quarantined  area  that  was  tested  by 
APHIS  and  found  negative  for  Kamal 
bunt  prior  to  purchase  but  that  was 
tested  by  APHIS  and  found  positive  for 
Kamal  bunt  after  purchase.  As 
explained  in  the  interim  rule,  we 
expected  that  handlers  who  purchase 
negative  wheat  that  continues  to  test 
negative  after  purchase  would  not 
experience  a  loss  in  value  for  the  wheat 
compared  to  the  price  they  paid  for  it. 

Some  comniemers,  however,  said  that 
handlers  who  purchased  negative- 
testing  wheat  after  the  Kamal  bunt 
quarantine  was  imposed,  but  purchased 
it  for  the  price  that  was  contracted 
before  Kamal  bunt  was  discovered  (in 
Arizona  in  March  1996),  did  experience 
a  loss  in  value  of  the  wheat  compared 
to  the  price  they  paid  for  it.  Even  though 
the  wheat  was  negative  for  Kamal  bunt, 
handlers  had  to  sell  it  for  a  lower  price 
than  anticipated  because  the  wheat  was 
bom  the  quarantined  area.  Some 
handlers  adjusted  their  purchase  price 
to  account  for  the  loss  in  value;  others 
honored  the  prices  agreed  on  in  their 
contracts  prior  to  March  1996. 
Commenters  said  that  handlers  who 
honored  their  contracts  on  negative 
wheat  by  paying  the  price  that  was 
agreed  on  before  the  discovery  of  Kamal 
bunt  in  March  1996,  should  be 
compensated. 

We  believe  that  compensating  these 
handlers  would  be  consistent  with  our 
compensation  to  other  individuals  who 
experience  a  loss  in  value  of  their  wheat 
because  of  the  regulations  for  Kamal 
bunt.  Therefore,  we  are  amending  the 
regulations  at  §  301.89-14(b)  to  provide 
compensation  to  handlers  under  the 
following  additional  circumstance: 
Except  as  explained  below,  handlers 
who  honored  contracts  by  paying  the 
grower  or  another  handler  full  contract 
price  on  nonpropagative  wheat  grown  in 
the  regulated  area  that  was  tested  by 
APHIS  and  found  negative  for  Kamal 
bunt  if  a  price  was  determined  in  the 
contract  before  March  1, 1996.  The 
exception  to  this  compensation 
eligibility  is  handlers  who  had 
contracted  to  sell  the  wheat  (for 
example,  to  another  handler,  a  mill,  or 
a  foreign  country)  at  a  price  determined 
in  the  contract  before  March  1, 1996, 
and  who  received  the  full  contract  price. 
Such  handlers  would  not  have 
experienced  any  loss  in  value  of  their 
wheat  due  to  Kamal  bunt.  To  claim 


compensation  under  this  new 
circumstance,  we  are  requiring  that,  in 
addition  to  the  documents  already 
required  for  handlers  (see  §  301 .8&- 
14(b)(4)),  handlere  who  had  contracted 
to  sell  the  wheat  at  a  price  detomined 
in  the  contract  before  Mardi  1. 1996, 
must  submit  to  FSA  a  copy  of  the 
contract  the  handler  has  for  the  sale  of 
the  wheat.- 

Handlers  who  honored  contracts  on 
negative  wheat  will  be  eligible  for 
compensation  using  the  same 
calculation  provided  in  the  interim  rule 
for  growera  of  negative  wheat  not^rown 
under  contract— the  estimated  maricet 
price  for  the  relevant  class  of  wheat 
(meaning  type  of  wheat,  such  as  durum 
or  hard  red  winter)  minus  the  hi^ier  of 
either  the  salvage  value  or  the  actual 
price  received  fay  the  handler  (see 
§  301.89-14(b)(l)(iii)).  We  explained  in 
the  interinv  rule  that  the  estimated 
market  price  is  intended  to  represent 
what  the  market  price  would  have  been 
if  there  were  no  quarantine  for  Kamal 
bunt,  and  will  be  calculated  by  APHIS 
for  each  class  of  wheat,  taking  into 
account  the  prices  offered  by  relevant 
terminal  markets  (animal  feed,  milling, 
or  export)  for  the  period  between  May 
1  and  June  30, 1996,  with  adjustments 
for  transportation  and  other  handling 
costs. 

For  the  1995-1996  crop  season, 
estimated  market  prices  were  calculated 
for  durum  wheat  and  hard  red  winter 
wheat.  The  estimated  market  prices  for 
dunun  wheat  were  calculated  based  on 
the  following:  the  daily  closing  cash 
prices  for  choice  milling  durum  wheat 
traded  on  the  Minneapolis  Grain 
Exchange  during  the  period  of  May  1  to 
June  30, 1996,  adjusted  to  account  for 
the  handling  and  transportation  charges 
incurred  in  getting  the  wheat  from  the 
regulated  area  in  California  and  Arizona 
to  the  central  market  in  MinneapoUs. 
These  adjustments  were  based  on  the 
average  di^rence  between  the 
Minneapolis  cash  price  and  the  cash 
prices  within  the  regulated  area  for 
1995.  Estimated  mari^et  prices  for  hard 
red  winter  wheat  were  calculated  in  a 
similar  manner,  based  on  the  daily 
closing  futures  prices  for  the  July  hard 
red  winter  wheat  contract  traded  on  the 
Kansas  Qty  Board  of  Trade  during  the 
period  of  May  1  to  June  30, 1996, 
adjusted  to  account  for  the  handling  and 
transportation  charges  incurred  in 
getting  the  wheat  frmn  a  central  point  in 
the  regulated  area  to  the  market  in 
Kansas  City.  These  adjustments  were 
based  on  the  average  difference  between 
the  Kansas  Qty  futures  price  and  the 
cash  prices  within  the  regulated  area  for 
1995. 


The  estimated  market  prices  used  to 
calculate  compensation  for  huidlers 
who  honored  their  contracts  on  negative 
wheat  will  be  determined  in  the  same- 
manner.  However,  if  the  salvage  value  is 
used  in  the  calculation,  the  rate  of 
corapensaticHi  will  be  different  than  the 
rate  that  has  been  paid  to  other  handlers 
under  the  interim  rule,  because  the 
salvage  value  aj^ropriate  for  negative 
wheat  will  be  lued  in  the  calculation. 
Compensation  payments  will  be  issued 
by  the  Farm  Service  Agency  (FSA). 

One  commenter  requested  that  we 
provide  compensation  for  lost  inccRne 
due  to  the  c^iarantine  on  wheat  straw. 
Many  growers  sell  wheat  straw  to 
supplement  their  wheat  grain  income. 
Straw  is  sold  for  use  at  places  such  as 
racetracks,  hi^way  shmildera,  feed 
yards,  and  parks  for  erosion  control  and- 
to  minimi^  muddy  conditions.  Wheat 
straw  is  listed  in  the  Kamal  bunt 
regulations  as  a  regulated  article  and  is 
prohibited  from  being  moved  outside  of 
the  regulated  area.  This  has  prevented 
many  wheat  straw  producers  from 
shipping  their  1995-1996  crop  season 
straw  to  the  intended  markets.  Some 
wheat  straw  was  sold  to  alternative 
markets  within  the  regulated  area  for  a 
lower  price;  other  wheat  straw  was  not 
able  to  be  sold. 

We  are  considering  what,  if  any, 
compensation  should  be  provided  for 
lost  income  due  to  the  restrictions  that 
have  been  placed  on  the  movement  of 
1995-1996  crop  season  wheat  straw.  We 
will  publish  any  proposed 
compensation  for  wheat  straw 
producers  in  a  future  edition  of  the 
Federal  Register. 

The  interim  rule  did  not  provide 
compensation  for  any  losses  concerning 
wheat  grown  outside  the  area  regulated 
for  Kamal  bunt.  APHIS  is  conducting  a 
National  Kamal  Bunt  Survey  to 
demonstrate  to  our  trading  partners  that 
areas  producing  wheat  for  export  are 
free  of  the  disease.  APHIS  is  receiving 
voluntary  cooperation  from  many  grain 
storage  facilities  in  wheat  producing 
areas  both  within  and  outside  the  States 
in  which  the  Secretary  of  Agriculture 
has  declared  an  extraordinary 
emergency. 

Some  commenters  asked  that  we 
clarify  what  compensation  we  plan  to 
offer  to  participants  in  the  National 
Kamal  Bunt  Survey  who  are  found  to 
have  positive  grain  or  whose  grain 
storage  facility  outside  of  the  regulated 
area  is  found  to  have  Kamal  bunt.  We 
have  every  intention  of  making  sure  that 
all  participants  in  the  survey  whose 
wheat  or  grain  storage  facilities  are 
found  to  be  positive  for  Kamal  bunt  will 
be  compensated  for  the  loss  in  value  of 
their  wheat  and  for  the  costs  for  part  of 
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decontaminating  their  grain  storage 
bcilities. 

The  declarations  of  extraordinary 
emergency  authorize  the  Secretary  of 
Agriculture  to  take  emergency  action  in 
those  States  with  regard  to  Kamal  bunt, 
and  authorize  the  Secretary  to 
compensate  growers  and  other  persons 
in  those  States  for  economic  losses 
incurred  by  them  as  a  result  of  those 
emergency  actions.  USOA  is  not 
authorized  to  pay  compensation  to 
individuals  who  are  not  in  States  for 
which  an  extraordinary  emergency  has 
been  declared.  If  a  grain  storage  facility 
participating  in  the  National  Survey  in 
one  of  the  States  for  which  an 
extraordinary  emergency  has  been 
declared  tests  positive  for  Kamal  bunt. 
U^A  %irill  regulate  the  fadhty  under  an 
Emergency  Action  Notification  (PPQ 
Form  523),  and  will  compensate  the 
owner  of  the  grain  storage  facility  for  the 
loss  in  value  of  the  wheat  and  for  up  to 
50  percent  of  the  direct  cost  of 
decontaminating  the  facility  (not  to 
exceed  $20,000)  on  a  one  time  only 
basis  for  wheat  harvested  in  1996,  if  the 
facility  is  required  to  be 
decontaminated.  In  the  event  that  a 
grain  storage  facility  participating  in  the 
National  Stirvey  that  is  in  a  State  not 
covered  by  a  declaration  of 
extraordinary  emergency  should  test 
positive  for  Kamal  bunt,  the  State  may 
offer  to  compensate  the  owner  of  the 
facility  for  the  loss  in  value  of  the 
positive  wheat  and  for  the  cost  of 
decontamination.  If  the  State  is 
unwilling  or  unable  to  offer 
compensation  at  a  level  equal  to  that 
offered  by  USDA.  USDA  will  consider, 
after  consultation  with  the  State 
Department  of  Agriculture,  declaring  an 
extraordinary  emergency  in  that  State. 
USDA  could  then  compensate  the 
OMmer  of  the  facility. 

We  completed  the  National  Survey  for 
the  1995-1996  crop  season  in  the  fall  of 
1996.  In  this  final  rule,  we  are  adding 
a  new  paragraph  §  301.89-14(f)  to  the 
1995-1996  crop  season  compensation 
regulations  stating  that  if  a  grain  storage 
facihty  participating  in  the  National 
Kamal  Bunt  Survey  tests  positive  for 
Kamal  bunt,  the  fadhty  will  be 
regulated  under  an  Emergency  Action 
Notification  (PPQ  Form  523),  and  the 
owner  may  be  required  to 
decontaminate  the  facihty  to  remove  the 
quarantine.  If  a  Declaration  of 
Extraordinary  Emergency  has  been 
declared  in  the  State  in  which  the  grain 
storage  facihty  is  located,  the  owner  of 
the  facility  will  be  compensated  for  the 
loss  in  value  of  the  wheat. 
Compensation  Mrill  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  minus  the  salvage  value  (as 


described  in  §  301;89-14(b)(3)).  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  for  the 
period  between  October  1  and 
November  30,  1996,  with  adjustments 
for  transportation  and  other  handling 
costs.  However,  compensation  will  not 
exceed  $2.50  per  bushel  under  any 
circumstances.  Compensation  payments 
for  loss  in  value  of  wheat  will  be  issued 
by  FSA.  To  daim  compensation,  the 
owner  of  the  fadhty  must  submit  to  the 
local  FSA  office  a  copy  of  the 
Emergency  Action  Notification  under 
which  the  faciUty  is  or  was  quarantined. 
The  owner  must  also  submit  to  the  FSA 
office  vMification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  (such  as 
a  copy  of  the  limited  permit  under 
which  the  wheat  was  moved  to  a  mill 
or  a  copy  of  the  IhU  of  lading  for  the 
wheat,  if  the  actual  weight  appears  on 
those  dociunents,  or  other  verification). 

The  owner  of  the  facihty  will  also  be 
compensated  for  the  direct  cost  of 
decontamination  at  the  same  rate 
provided  by  the  interim  nde  for 
decontamination  of  grain  storage 
fadUties  (a  maximum  of  $20,000  per 
fociUty,  paid  on  a  one  time  only  basis 
for  wheat  harvested  in  1996). 
Compensation  payments  for 
decontamination  of  grain  storage 
fadUties  will  be  issuedby  AP?nS. 

A  few  commenters  requested 
compensation  for  damage  to  harvesting 
equipment  caused  by  disinfection  in 
accordance  with  the  Kamal  bunt 
regulations.  We  are  still  considering 
what  compensation  would  be 
appropriate  for  grain  harvesters  and  are 
continuing  to  gather  information  to  help 
us  make  that  determination.  If  we  • 
determine  to  take  regulatory  action  to 
compensate  grain  harvesters,  we  will 
publish  proposed  compensation 
regiilations  in  a  future  edition  of  the 
Federal  Register. 

Commenters  also  requested 
compensation  for  loss  in  value  of  1995- 
1996  crop  season  seed.  We  stated  in  the 
interim  rule  that  we  do  intend  to 
compensate  seed  producers  for  the  loss 
in  value  of  their  seed.  That  intention  has 
not  changed,  and  we  plan  to  publish 
proposed  compensation  regulations  for 
seed  producers  in  a  future  edition  of  the 
Federal  Register. 

Several  commenters  requested  that  we 
add  compensation  provisions  to  cover 
numerous  drciunstances  other  than 
those  provided  for  in  the  interim  rule 
and  those  discussed  previously  in  this 
document.  These  include  requested 
compensation  for  demurrage  charges  on 
railcars;  the  cost  of  deaning  and 


sanitizing  railcars  prior  to  loading; 
declines  in  transporter  operations  due  to 
delays  caused  by  the  Kamal  bunt 
regulations;  extra  labor  to  clean  and 
disinfed  combines;  loss  in  customers 
for  harvesters  due  to  delays  in  waiting 
for  firid  test  results;  loss  in  wheat 
income  and  soil  nutrients  due  to  a  5- 
year  quarantine  on  wheat  production; 
and  loan  interest  on  funds  borrowed  to 
see  producers  through  delays  in  selling 
1996  wheat  Commenters  also  requested 
several  other  changes  to  the 
compensation  provisions  in  the  interim 
rule.  Two  commenters  requested  that 
we  lower  the  $3.60  minimum  salvage 
value  because  they  do  not  beheve  it 
adequately  refleds  the  costs  to  handlers 
of  freight  charges  and  railcar  cleaning. 
One  commented  said  that  the  maximum 
$20,000  per  premises  compensation  for 
decontamination  of  grain  storage 
facihties  is  inadequate.  Another 
commenter  said  that  the  same 
compensation  offered  to  flour  millers  for 
heat-treating  millfeed  should  be 
available  to  all  producers,  grain 
handlera,  and  millers  regardless  of 
whether  or  not  the  wheat  originated  in 
the  quarantined  area. 

We  have  considered  all  of  these 
comments  very  carefully,  but  we  are  not 
making  any  changes  to  the 
compensation  regulations  in  response  to 
these  conunents.  We  recognize  that  the 
compensations  we  have  offered  do  not 
fully  account  for  every  loss  or  expense 
due  to  the  Kamal  bunt  quarantine  and 
emergency  actions.  However,  we  beUeve 
the  compensation  provisions  in  this 
final  rule  do  significantly  mitigate  losses 
and  expenses  due  to  the  actions  taken 
to  control  Kamal  bunt.  We  are 
continuing  to  consider  the  effects  of  the 
Kamal  bunt  quarantine  and  emergency 
actions  on  all  affeded  individuals.  If  we 
make  any  further  determinations  as  to 
additional  compensations,  we  will 
pubhsh  another  dociunent  in  the 
Federal  Register. 

Miscellaneous  Changes 

We  are  making  a  nimnber  of 
miscellaneous  changes  to  the  interim 
rule.  Many  of  these  changes  are 
necessary  to  clarify  the  intent  of  the 
regulations  and  to  deal  with 
circumstances  identified  during 
implementation  of  the  interim  rule. 

The  compensation  regulations 
established  by  the  interim  rule  were 
intended  to  apply  to  the  1995-1996  crop 
season.  Therefore,  we  are  revising  the 
heading  and  introdudory  text  for  the 
compensation  regulations  in  this  rule  to 
make  it  clear  that  they  apply  only  to  the 
1995-1996  crop  season.  For  the  same 
reason,  we  are  revising  §  301.89-14(d)  to 
darify  that  compensation  for 


decontamination  of  grain  storage 
fadUties  imder  this  rule  will  be  made 
on  a  one  time  only  basis  for  each 
covered  crop  year  wheat. 

This  finairule  wiU  add  a  requirement 
to  §  301.89-14  that  aU  claims  for 
compensation  for  the  1995-1996  crop 
season  must  be  made  by  May  31, 1997. 
In  addition,  we  are  adding  a  provisiiHi 
that  the  Administrator  may  extend  this 
deadline  upon  request  in  specific  cases 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  daimant  from  requesting 
compensation  on  or  before  May  31, 
1997. 

The  term  "contrad  price"  is  used 
several  times  in  §  301.89-14.  In  some 
cases,  the  contrad  price  is  a 
determining  fador  in  the  amount  of 
compensation  received  by  a  claimant. 
Some  contracts  provide  for  adjustments 
in  the  contrad  price  contingent  on  grain 
quaUty  or  other  fadora.  To  ensure  that 
growera  or  handlers  are  not  paid 
compensation  for  quaUty  issues  not 
related  to  Kamal  bimt.  and  to  clarify 
what  we  intended  to  mean  by  the  term 
"contrad  price,"  we  are  adding  a 
definition  to  §  301.89-1  of  the 
regulations,  to  read  as  foUows: 

Contract  price.  The  net  price  after 
adjustment  for  any  premiiuns  or 
discounts  stated  in  the  contrad. 

Paragraph  (b)(1)  of  §  301.89-14 
contains  compensation  calculations  for 
growera  who  seU  nonpropagative  wheat; 
one  ba  wheat  grown  imder  contrad. 
and  one  for  wheat  not  grown  imder 
contrad.  In  implementing  the  interim 
rule,  it  became  apparent  that  difiierent 
calculations  were  needed  to  accoimt  for 
other  contracting  drcumstanoes.  For 
example,  not  all  contraded  wheat  had  a 
price  in  the  contrad  prior  to  the 
discovery  of  Kamal  bunt  in  March  1996. 
Therefore,  even  thoiigh  the  wdieat  was 
contraded  prior  to  the  discovery  of 
Kamal  bunt,  the  price  eventually  agreed 
on  may  have  reflected  the  loss-in-walue 
of  wheat  due  to  Kamal  bunt. 

Contracts  without  prices  set  before 
March  1996  normally  stipulated  that  the 
I»ice  was  to  be  detennined  at  harvest. 
The  1096  harvest  began  in  April  1996 
and  was  not  complete  in  all  regulated 
areas  imtil  August  1996.  Compensation 
regulations  were  not  in  effisd  until  Jiuie 
27. 1996  (see  Docket  No.  96-016-7. 
published  in  the  Federal  Ragialar  on 
Jufy  5. 1996).  mid-way  through  the  1996 
hanrest,  and  claims  for  compensation 
could  not  be  processed  for  several  more 
weeks.  Because  growera  and  handlen 
did  not  know  what  compensation 
APHIS  would  offer,  some  contrad 
prices  set  at  harvest  reflected  the  loss- 
in- value  of  wheat  due  to  the  Kamal  bunt 
regulations,  while  some  contrad  prices 


set  at  harvest  were  based  on  what 
market  prices  would  have  been  without 
the  presence  of  Kamal  bunt.  This 
situation  warranted  calmlating 
compensation  using  the  highor  of  either 
the  contrad  price  or  the  estimated 
mari^et  price.  This  procedure  for 
calculating  cconpensation  would  not 
imfairiy  disadvantage  growera  whose 
contrad  prices  set  at  harvest  refleded 
the  loss-in-value  of  wheat  due  to  the 
Kamal  bimt  regulations.  Contrad  prices 
settled  after  August  1996  may  have 
refleded  the  compensation  offered  by 
APHIS,  and  would  not  have  been 
consistent  with  the  (Higinal  intent  of  the 
contrad  that  the  price  be  detomined  at 
harvest  For  these  reasons,  we  are 
ch^^nging  the  compensation  calculations 
for  growera  who  seU  nonpropagative 
whast  to  accommodate  three 
circumstances,  as  foUows: 

If  the  wheat  was  grown  undo'  contrad 
and  a  price  was  determined  in  the 
contrad  before  March  1, 1996, 
compensation  wiU  equal  the  contraded 
price  minus  the  higher  of  either  the 
salvage  value  or  the  actual  price 
received  by  the  grower.  If  the  wheat  was 
grown  under  contrad  and  a  price  was 
determined  in  the  contrad  on  or  after 
March  1, 1996,  and  on  or  before  August 
1. 1996,  compensation  will  eqiial  the 
higher  of  either  the  contrad  price  or  the 
estimated  market  price  mimis  the  higher 
of  either  the  salvage  value  or  the  actual 
price  received  by  the  grower.  If  the 
wheat  was  not  grown  under  contrad  or 
the  price  was  determined  in  the  contrad 
after  August  1, 1996,  compensation  will 
equal  the  estimated  market  price  for  the 
relevant  class  of  wheat  minus  the  higher 
of  either  the  salvage  value  or  the  actual 
price  received  by  the  grower. 

We  are  also  revising  the  requirements 
for  growera  and  handlera  for  claiming 
compmsation  to  msure  that  growera 
and  handlera  supply  all  the  information 
necessary  to  determine  the  amount  of 
compensation  for  wtuch  they  are 
eUgible.  In  addition  to  the 
documentation  already  required  by 
§  301. 89-1 4(b).  growera  wiU  have  to 
submit  a  copy  of  the  receipt  for  the  final 
sale  of  the  M^eat.  showing  the  intended 
use  for  which  the  wheat  was  sold,  total 
bushels  sold,  and  the  total  amoimt  paid 
to  the  grower  by  the  handler.  Handlen 
will  have  to  sutaiit  a  copy  of  the  receipt 
for  the  purchase  of  the  wheat  from  the 
grower,  showing  the  total  bushek 
purchased  and  the  amount  the  handler 
paid  to  the  grower,  and  a  copy  of  the 
receipt  for  the  final  sale  of  the  M^eat, 
showing  the  intended  use  for  wduch  the 
wheat  was  sold.  Both  growera  and 
handlen  must  submit  a  copy  of  the 
Kamal  bunt  certificate  issued  by  APHIS 
that  sho«vs  Kamal  bunt  test  results. 


At  the  time  that  Kamal  bunt  was 
discovered  in  Arizona  in  March  1996, 
some  handlera  and  growera  in  the 
regulated  area  had  wheat  inventories  on 
huid  from  past  crop  seasons.  These 
inventories  became  subjed  to  the  same 
restrictions  as  1995-1996  crop  season 
wheat  from  the  regiUated  area,  and 
handlera  and  growos  with  such 
inventories  experienced  a  Ices  in  value 
of  that  wheat.  For  this  reason,  we  are 
revising  §  301.89-14(b)(2)  to  clarify  that 
handlera  and  growera  in  the  regulated 
area  are  eUgible  to  be  compensated  for 
1995-1996  crop  season  wheat  and  for 
wheat  inventories  in  their  possession 
that  were  unsold  as  of  March  1. 1996. 

We  are  revising  the  provision  in 
§  301.89-14(c)  of  the  regulations  for 
growera  and  handlera  who  do  not  sell 
their  wheat  The  interim  rule  stated  that 
compensation  will  only  be  paid  to 
growera  and  handlera  on  wheat  that  is 
not  sold  if  the  wheat  has  been  buried  in 
a  sanitary  lundfill.  In  implementing  the 
regulations.  APHIS  has  approved  sites 
for  biuying  wheat  other  than  a  sanitary 
landfill.  These  sites  were  determined  to 
be  acceptable  because  they  were  in  areas 
where  burying  the  wheat  woidd  not 
pose  a  risk  of  spreading  Kamal  bunt  (for 
example,  the  desert).  To  accommodate 
these  situations,  we  are  amending 
paragraph  (c)  to  state  that  unsold  wheat 
must  be  buried  in  a  landfiU  or  other  site 
that  has  been  approved  by  APHIS.  To 
claim  compensation,  the  interim  rule 
required  that  a  grower  <»'  handler  must 
siibmit  verification  of  how  much  wheat 
was  buried,  in  the  form  of  a  receipt  from 
the  landfiU.  We  are  adding  that  the 
verification  may  also  be  in  the  form  of 
a  document  signed  by  an  APHIS 
inspedor. 

'nie  interim  nde  stated  at  §  301.89- 
14(d)  that  compensation  for 
decontamination  of  grain  storage 
fsdUties  will  not  exceed  $20,000  per 
premises.  The  torm  premises  has  proven 
to  be  confusing  to  both  afiiacted  entities 
and  inspedora  in  determining  the 
amount  of  compensation  for  which  an 
owner  is  eUgible.  We  beUeve  the  term 
"fisdlity"  would  be  more  dear.  To 
clarify  our  intent,  we  are  revising 
paragraph  (d)  to  state  that  ctHupensation 
will  nd  exceed  $20,000  per  grain 
storage  fadUty.  We  are  also  removing 
the  definition  of  premises  from 
§  301.89-1  of  the  regulations  and  adding 
a  definition  fm  grain  storage  facility,  to 
mean  "That  part  of  a  grain  KanHKng 
operationor  imit  of  a  grain  handling 
operation,  consisting  of  structures, 
conveyances,  and  eqtiipment  that 
receive,  unload,  and  store  grain,  and 
that  is  able  to  operate  as  an  independent 
unit  from  othv  units  of  the  grain 
handling  operation.  A  grain  handling 
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operation  may  be  one  grain  storage 
facility  or  may  be  comprised  of  many 
grain  storage  facilities  on  a  single 
premises." 

We  are  revising  the  provisions  at 
§  301.89-14(e)  by  which  flour  millers 
must  claim  compensation.  The  interim 
rule  provided  that,  to  claim 
compensation,  flour  millers  must 
submit  verification  that  the  millfeed  was 
heat-treated,  in  the  form  of  a  copy  of  the 
limited  permit  under  which  the  wheat 
was  moved  to  a  treatment  facility. 
However,  some  flour  millers  have 
purchased  their  own  heat  treating 
equipment  and  do  not  need  to  movrthe 
wheat  under  a  limited  permit  to  a 
treatment  facility.  To  accommodate  this, 
we  are  stating  that  verification  of 
treatment  may  also  be  provided  in  the 
form  of  a  copy  of  PPQ  Form  700,  which 
includes  a  certification  of  processing, 
signed  by  the  inspector  who  monitors 
the  mill. 

We  are  adding  sentences  to  §  301.89- 
14(a),  (b)(4),  and  (c),  concerning  growers 
and  handlers,  to  clarify  that  these 
compensation  payments  will  be  issued 
by  FSA.  We  are  also  adding  sentences 
to  §  301.89-14(d)  and  (e),  concerning 
grain  storage  facilities  and  flour  millers, 
to  clarify  that  these  compensation 
payments  will  be  issued  by  APHIS. 

The  interim  rule  requires  certain 
claimants  to  file  three  forms:  ASCS 
Form  574.  ASCS  Form  578,  and  FQ 
Form  73.  The  correct  names  for  ASCS 
Form  574  and  ASCS  Form  578  are  FSA 
Form  574  and  FSA  Form  578, 
respectively.  We  are  making  this  change 
in  this  final  rule. 

A  final  rule  published  in  the  Federal 
Register  on  October  4, 1996,  and 
effective  on  November  4, 1996  (61  FR 
52189-52213,  Docket  No.  96-016-14), 
established  "regulated  areas"  to  replace 
the  areas  previously  called  "quarantined 
areas."  To  reflect  this  change,  we  are 
removing  the  term  "quarantined  area" 
each  time  it  appears  in  §  301.89-14  and 
replacing  it  with  the  term  "regulated 
area." 

Further,  the  interim  rule  provided 
that  growers  and  handlers  will  be 
compensated  for  wheat  "grown  in  the 
quarantined  area."  In  addition  to 
changing  the  term  to  "regulated  area," 
we  would  add  a  provision  that  growers 
and  handlers  in  States  where  the 
Secretary  has  declared  an  extraordinary 
emergency  would  also  be  compensated 
for  wheat  grown  in  an  area  for  which  an 
Emergency  Action  Notification  (PPQ 
Form  523)  has  been  issued  by  an 
inspector,  in  accordance  with  §  301.89- 
3(d)  of  the  regulations.  Section  301.89- 
3(d)  of  the  regulations  allows  the 
Administrator  or  an  inspector  to 
temporarily  designate  any  nonregulated 


area  as  a  regulated  area.  When  this 
occurs,  an  inspector  provides  written 
notice  of  this  action  to  the  owner  or 
person  responsible  for  the  management 
of  the  area,  in  the  form  of  an  Emergency 
Action  Notification.  Areas  temporarily 
regulated  under  an  Emergency  Action 
Notification  will  not  necessarily  be 
hsted  in  the  regulations  as  "regulated 
areas,"  but  are  subject  to  the  same 
restrictions  (and  potential  losses  or 
expenses)  as  areas  that  are  listed  in  the 
regulations. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
docimient,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988. 

Effective  Dale 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
pubhcation  in  the  Federal  Register. 
This  rule  provides  compensation  to 
individuals  who  were  and  are  required 
to  take  emergency  actions  to  elinadnate 
the  spread  of  Kamal  bunt  or  who 
experience  economic  losses  because  of 
the  quarantine  for  Kamal  bunt. 
Immediate  action  is  necessary  to 
compensate  these  losses  and  expenses. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  signature. 

Executive  Order  12866  and  Regulatory 
FlexUnUtyAct 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  This  rule  has 
been  determined  to  be  economically 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  action  makes  final  with  certain 
changes  an  interim  rule  that  amended 
the  regulations  to  provide  compensation 
for  certain  growers  and  handlers, 
owners  of  grain  storage  facilities,  and 
flour  millers  in  order  to  mitigate  losses 
and  expenses  incurred  in  the  1995-1996 
crop  season  because  of  the  Kamal  bunt 
quarantine  and  emergency  actions.  The 
quarantine  and  regulations  for  Kamal 
bunt  were  established  by  a  series  of 
interim  rules  and  a  final  rule  published 
in  the  Federal  Register  on  October  4, 
1996.  The  interim  rules  and  the  final 
rule  were  published  on  an  emergency 
basis.  We  stated  in  those  rules  that  the 
emergency  sitiiation  made  timely 


compliance  with  section  6,  subsections 
(3)(B)(ii)  and  (3)(C),  of  Executive  Order 
12866  impracticable.  We  also  stated  that 
we  would  complete  the  required  cost- 
benefit  analysis  for  those  rules  as  soon 
as  possible  and  make  the  information 
available  to  the  pubUc.  Elsewhere  in  the 
"Rules"  section  of  this  issue  of  the 
Federal  Register,  we  are  publishing  a 
companion  docket  (Docket  No.  96-016- 
20)  to  this  final  rule  that  includes  a 
Regulatory  Impact  Analysis  that 
analyzes  the  costs  and  benefits  of  the 
interim  rules  and  the  final  rule  we  have 
already  published,  as  well  as  those  of 
the  provisions  of  this  final  rule. 

On  April  3, 1997,  we  published  in  the 
Federal  Register  a  Regvilatory  Flexibility 
Analysis  for  the  interim  rules  and  the 
final  rule  we  have  already  published 
regarding  the  Kamal  bunt  quarantine 
and  regulations  (62  FR  15809-15819. 
Docket  No.  96-016-18). 

In  accordance  with  5  USC  604.  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  final  rule  on  small 
entities,  and  are  publishing  that  analysis 
in  a  companion  docket  (Docket  No.  96- 
016-20)  to  this  final  rule  elsewhere  in 
the  "Rules"  section  of  this  issue  of  the 
Federal  Register. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1096  (Pub.  L.  104-121. 
USC  801-808) 

This  rule  has  been  designated  by  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  as  a  major  rule 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Act). 
The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined,  however,  that  there  is  good 
cause  for  making  this  rule  effiective  less 
than  60  days  after  submission  of  the  riile 
to  each  House  of  Congress  and  to  the 
Comptroller  General  because  a  delay  in 
the  implementation  of  this  rule  would 
be  contrary  to  the  public  interest.  This 
final  rule  adds  handlers  of  negative 
grain,  handlers  with  past  crop  season 
wheat  inventories,  and  participants  in 
the  National  Kamal  Bunt  Survey  to  the 
Ust  of  individuals  eUgible  for 
compensation.  It  is  necessary  to  make 
this  rule  effective  upon  publication  in 
the  Federal  Register  in  order  that  these 
individuals  can  be  compensated  for 
economic  losses  and  expenses  in  the 
1995-1996  crop  season  resulting  fi-om 
the  quarantine  and  emergency  actions 
taken  by  the  Department  because  of 
Kamal  bunt.  Section  808  of  the  Act 
provides  that  rules  which  would  be 
exempted  from  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  may  be  excepted  from 


section  801(a)(1)(A),  and  the  delay  in 
the  effective  date  for  major  rules  under 
section  801(a)(3).  Such  rules  may  be 
made  effective  as  the  agency 
promulgating  the  mle  determines.  A  60- 
day  or  longer  delay  of  the  effective  date 
for  this  final  rule  would  clearly  be 
contrary  to  the  public  interest,  since  it 
would  delay  compensation  for  affected 
handlers  and  National  Survey 
participants. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  information 
coUecticm  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
decision,  we  will  publish  a  document  in 
the  Federal  Register  providing  notice  of 
the  assigned  OMB  control  numbers  or, 
if  approval  is  denied,  providing  notice 
of  what  action  we  plan  to  take. 

The  information  collection  or 
recordkeeping  reqiurements  included  in 
the  interim  rule  that  preceded  this  final 
rule  were  approved  1^  OMB.  However, 
this  final  nile  contains  an  information 
collection  requiremoit  that  was  not 
included  in  the  interim  rule. 
S]>ecifically,  this  final  rule  requires  a 
claimant  to  make  a  request  in  order  to 
be  granted  an  extension  of  the  deadline 
for  filing  compensation  claims. 

Estimate  of  burden:  F*ublic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .166  hours  per 
response. 

nespondents:  10. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  2  hours. 

List  of  Subfects  in  7  CFR  Part  301 

Agricultiiral  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  301  which  was 
pubUshed  at  61  FR  35102-35107  on  July 
5, 1996,  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  USC  ISObb,  ISOdd,  ISOee, 
ISOff,  161, 162,  and  164-167:  7  CFR  2.22, 
2.80.  and  371.2(c). 

2.  In  §  301.89-1,  the  definidcm  for 
Premises  is  removed  and  definitions  for 
Contract  price  and  Grain  storage  facility 


are  added  in  alphabetical  order  to  read 
as  follows: 

f301J0-1    DefkiMons. 

***** 

Contract  price.  The  net  price  after 
adjustment  for  any  premiums  or 
discounts  stated  in  the  contract 

***** 

Grain  storage  facility.  That  part  of  a 
grain  handling  operation  or  unit  of  a 
grain  handling  operation,  consisting  of 
stmctures,  conveyances,  and  equipment 
that  receive,  unload,  and  store  grain, 
and  that  is  able  to  operate  as  an 
independent  imit  from  other  units  of  the 
grain  handling  operation.  A  grain 
handling  operation  may  be  one  grain 
storage  facility  or  may  be  comprised  of 
many  grain  storage  {Ekdlities  on  a  single 
premises. 
*        •        *        •        • 

3.  Section  301.89-14  is  revised  to  read 
as  set  forth  below. 

f30lJ»-l4   CawpsiiallOH  for  the  1»9S- 
1886  Cfpp n. 

The  following  individuals  are  eligible 
to  receive  compensaticMi  from  the 
United  States  Departmrat  of  Agriculture 
(USDA)  for  the  1995-1996  crop  season 
to  mitigate  losses  or  expenses  incurred 
because  of  the  Kamal  bunt  regulations 
and  emergency  actions,  as  follows: 

(a)  Growers  wjio  have  destroyed  crops. 
Growers  in  New  Mexico  and  Texas  who 
have  destroyed  crops  of  wheat  pursuant 
to  an  Emergency  Action  Notification 
(n>Q  Form  523)  issued  by  an  inspector 
are  eligible  to  be  ccHnpensated  at  the 
rate  of  $300  per  acre  of  destroyed  crop. 
Compensation  paymmits  wrill  be  issued 
by  the  Farm  Service  Agency  (FSA).  To 
claim  compensation,  the  grower  must 
complete  and  submit  to  a  local  FSA 
covmty  office  whichever  of  the  following 
three  forms  are  applicable,  as 
determined  by  FSA:  FSA  Form  574. 
FSA  Form  578,  and  Fd  Form  73.  The 
forms  will  be  furnished  by  FSA  Claims 
for  compensation  must  be  received  by 
FSA  on  or  before  May  31, 1997.  The 
Administrator  may  extoad  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  May  31, 1997. 

(b)  Growers  and  handlers  who  sell 
nonpropagative  wheat.  Growers  and 
handlers  in  a  State  where  the  Secretary 
has  declared  an  extraordinary 
emergency,  and  who  sell 
nonpropagative  wheat  grown  in  the 
regiUated  area  or  in  an  area  for  which 
an  Emergency  Action  Notification  (PPQ 
Form  523)  has  been  issued  in 
accordance  with  §  301.69-3(d),  are 
eUgible  to  be  compensated  for  the  loss 


■  in  value  of  their  wheat  due  to  the  Kamal 
bimt  regulations,  as  follows: 

(1)  Growers  who  sell  nonpropagative 
wheat.  Growers  are  eligible  to  be 
compensated  for  nonpropagative  1995- 
1996  crop  season  wheat  and  for 
nonpropagative  wheat  inventories  in 
their  possession  that  were  unsold  as  of 
March  1, 1996,  as  described  in 
paragraphs  (b)(l)(i),  (b)(l)(ii),  and 
(b)(l)(iii)  of  this  section.  However, 
compensation  will  not  exceed  $2.50  per 
bushel  \mder  any  drounstances. 

(i)  If  the  wheat  was  gro%vn  under 
contract  and  a  price  was  determined  in 
the  contract  before  March  1, 1996, 
compensati(»i  will  equal  the  contracted 
price  minus  the  higher  of  either  the 
salvage  value,  as  described  in  paragraph 
(b)(3)  of  this  section,  or  the  actual  price 
received  by  the  grower. 

(ii)  If  the  wheat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  on  or  after  March  1, 1996. 
md  (n  or  before  August  1. 1996. 
cmnpensaticm  will  equal  the  hi^io'  of 
either  the  contract  price  or  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  minus  the 
higher  of  either  the  salvage  value,  as 
described  in  paragraph  (b)(3)  of  this 
section,  or  the  actual  price  received  by 
the  grower.  The  estimated  market  price 
will  be  calculated  by  APHIS  for  each 
class  of  wheat,  taking  into  account  the 
prices  offered  by  relevant  terminal 
maricets  (animal  feed,  milling,  or  export) 
for  the  period  between  May  1  and  Jime 
30. 1996,  with  adjustments  for 
transportation  and  other  handling  costs. 

(iii)  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  August  1, 1996, 
compensaticm  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
diirum  or  hard  red  winter)  minus  the 
higher  of  either  the  salvage  value,  as 
described  in  paragraph  (b)(8)  of  this 
section,  or  the  actual  price  received  by 
the  grower.  The  estimated  market  price 
will  be  calculated  by  APHIS  for  each 
class  of  wheat,  taking  into  accoimt  the 
prices  offered  by  relevant  terminal 
markets  (animal  feed,  milling,  or  export) 
for  the  period  between  May  1  and  )ime 
30, 1996,  with  adjustments  few 
transportation  and  other  handling  costs. 

(2)  Handlers  who  sell  nonpropagative 
wheat.  Handlers  are  eUgible  to  be 
compensated  for  nonpropagative  1995- 
1996  crop  season  wheat  and  for 
nonpropagative  wheat  inventories  in 
their  possession  that  were  unsold  as  of 
March  1, 1996,  only  under  the 
circumstances  described  in  paragraphs 
(b)(2)(i),  (b)(2){ii),  and  (b)(2)(iii)  of  this 
section.  Compensation  for  the 
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circumstances  in  paragraphs  (b)(2)(i) 
and  (b)(2)(ii)  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  minus  the 
salvage  value,  as  described  in  paragraph 
(b)(3)  of  this  section.  Compensation  for 
the  circumstance  in  paragraph  (b)(2](iii) 
will  equal  the  estimated  market  price  for 
the  relevant  class  of  wheat  (meaning 
type  of  wheat,  such  as  durum  or  hard 
red  winter)  minus  the  higher  of  either 
the  salvage  value,  as  described  in 
paragraph  (b)(3}  of  this  section,  or  the 
actiial  price  received  by  the  handler. 
The  estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  for  the 
period  between  May  1  and  Jime  30, 
1996,  with  adjustments  for 
transportation  and  other  handling  costs. 
However,  compensation  will  not  exceed 
$2.50  per  bushel  under  any 
circumstances. 

(i)  Handlers  who  honor  contracts  by 
paying  the  grower  full  contract  price  on 
wheat  grown  for  nonpropagative 
purposes  in  the  regulated  area  that  was 
tested  by  APHIS  and  found  positive  for 
Kamal  bunt; 

(ii)  Handlers  who  purchase  contracted 
or  noncontracted  wheat  grown  for 
nonpropagative  purposes  in  the 
regulated  area  that  was  tested  by  APHIS 
and  found  negative  for  Kamal  bunt  prior 
to  purchase  but  that  was  tested  by 
APHIS  and  found  positive  for  Kamal 
bimt  after  purchase:  or 

(iii)  Except  as  explained  in  this 
paragraph,  handlers  who  honor 
contracts  by  paying  the  grower  or 
another  handler  full  contract  price  on 
nonpropagative  wheat  grown  in  the 
regulated  area  that  was  tested  by  APHIS 
and  found  negative  for  Kamal  bunt  if  a 
price  was  determined  in  the  contract 
before  March  1. 1996.  Handlers  who  had 
contracted  to  sell  the  wheat  at  a  price 
determined  in  the  contract  before  March 
1, 1996,  and  who  received  the  full 
contract  price,  are  not  eligible  for 
compensation. 

(3)  Salvage  value.  Salvage  values  will 
be  as  follows: 

(i)  If  the  wheat  is  positive  for  Kamal 
bunt  and  is  sold  for  use  as  animal  feed, 
salvage  value  equals  $6.00  per 
hundredweight  or  $3.60  per  bushel  for 
all  classes  of  wheat. 

(ii)  If  the  wheat  is  positive  for  Kamtil 
bunt  and  is  sold  for  a  use  other  than 
animal  feed,  salvage  value  equals 
whichever  is  higher  of  the  following:  the 
average  price  paid  in  the  region  of  the 
regulated  area  where  the  wheat  is  sold 
for  the  relevant  class  of  wheat  (meaning 
type  of  wheat,  such  as  dunun  or  hard 


red  winter)  for  the  period  between  May 
1  and  June  30,  1996;  or,  $3.60  per 
bushel. 

(iii)  If  the  wheat  is  negative  for  Kamal 
bunt  and  is  sold  for  any  use,  salvage 
value  equals  whichever  is  higher  of  the 
following:  the  average  price  paid  in  the 
region  of  the  regulated  area  where  the 
wheat  is  sold  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  for  the  period 
between  May  1  and  June  30,  1996;  or, 
$3.60  per  bushel. 

(4)  To  claim  compensation. 
Compensation  payments  will  be  issued 
by  the  Farm  Service  Agency  (FSA). 
Claims  for  compensation  must  be 
received  by  FSA  on  or  before  May  31, 
1997.  The  Administrator  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  unusual  and  unforeseen 
circiunstances  occiu'  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  May  31, 
1997.  To  claim  compensation,  a  grower 
or  handler  must  complete  and  submit  to 
the  local  FSA  county  office  the 
following  dociunents: 

(i)  Both  growers  and  handlers.  A 
grower  or  handler  must  submit 
whichever  of  the  following  three  forms 
are  applicable,  as  determined  by  FSA: 
FSA  Form  574,  FSA  Form  578,  and  Fd 
Form  73.  A  grower  or  a  handler  must 
also  submit  a  copy  of  the  receipt  for  the 
final  sale  of  the  wheat,  sho%ving  the 
intended  use  for  which  the  wheat  was 
sold,  and  a  copy  of  the  Kamal  bunt 
certificate  issued  by  APHIS  that  shows 
the  Kamal  bimt  test  results. 

(ii)  Growers.  In  addition  to  the 
documents  required  in  paragraph 
(b)(4)(i),  growers  must  submit  a  copy  of 
the  contract  the  grower  has  for  the 
wheat,  if  the  w^eat  was  under  contract; 
and  a  copy  of  the  receipt  for  the  final 
sale  of  the  wheat,  showing  the  intended 
use  for  which  the  wheat  was  sold,  total 
bushels  sold,  and  the  total  amount  paid 
to  the  grower  by  the  handler. 

(iii)  Handlers.  In  addition  to  the 
documents  required  in  paragraph 
(b)(4)(i),  handlers  must  submit  a  copy  of 
the  contract  the  handler  had  with  the 
grower  for  the  wheat,  if  the  wheat  was 
under  contract;  a  copy  of  the  receipt  for 
the  purchase  of  the  wheat  from  the 
grower  or  handler,  showing  the  total 
bushels  purchased  and  the  amount  the 
handler  paid  for  the  wheat;  and  a  copy 
of  the  receipt  for  the  final  sale  of  the 
wheat,  showing  the  intended  use  for 
which  the  wheat  was  sold.  Handlers 
who  had  contracted  to  sell  the  wheat  at 
a  price  determined  in  the  contract 
l)efore  March  1, 1996,  must  submit  a 
copy  of  the  contract  for  the  sale  of  the 
wheat. 


(c)  Nonpropagative  wheat  that  is  not 
sold.  If  a  grower  or  handler  of 
nonpropagative  wheat  grown  in  the 
regulated  area  in  a  State  where  the 
Secretary  has  declared  an  extraordinary 
emergency  is  not  able  to  or  elects  not  to 
sell  their  wheat,  they  will  be  eligible  to 
receive  compensation  at  the  rate  of 
$2.50  per  bushel.  Compensation  will 
only  be  paid  if  the  grower  or  handler 
has  destroyed  the  wheat  by  burying  it  in 
a  sanitary  landfill  or  other  site  that  has 
been  approved  by  APHIS. 
Compensation  claims  will  be  issued  by 
the  Farm  Service  Agency  (FSA).  To 
claim  compensation,  the  grower  or 
handler  must  complete  and  submit  to 
the  local  FSA  county  office  whichever 
of  the  following  three  forms  are 
appUcable,  as  determined  by  FSA:  FSA 
Form  574,  FSA  Form  578,  and  FCl  Form 
73.  In  addition,  the  grower  or  handler 
must  submit  verification  of  how  much 
wheat  was  buried,  in  the  form  of  a 
receipt  from  the  sanitary  landfill  or 
verification  signed  by  an  APHIS 
inspector.  Claims  for  compensation 
must  be  received  by  FSA  oh  or  before 
May  31, 1997.  The  Administrator  may 
extend  this  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
unforeseen  circiunstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
May  31,1997. 

(d)  Decontamination  of  grain  storage 
facilities.  Owners  of  grain  storage 
facihties  that  are  in  States  where  the 
Secretary  has  declared  an  extraordinary 
emergency,  and  who  have 
decontaminated  their  grain  storage 
facilities  pursuant  to  an  Emergency 
Action  Notification  (PPQ  Form  523) 
issued  by  an  inspector,  are  eUgible  to  be 
compensated,  on  a  one  time  only  basis 
for  each  facility  and  each  covered  crop 
year  wheat,  for  up  to  50  percent  of  the 
cost  of  decontamination.  However, 
compensation  will  not  exceed  $20,000 
per  grain  storage  facility  (as  defined  in 
§301.89-1).  General  clean-up,  repair, 
and  refurbishment  costs  are  excluded 
bom  compensation.  Compensation 
payments  will  be  issued  by  APHIS.  To 
claim  compensation,  the  owner  of  the 
grain  storage  facility  must  submit  to  an 
inspector  records  demonstrating  that 
decontamination  was  performed  on  all 
structures,  conveyances,  or  materials 
ordered  to  be  decontaminated  by  the 
Emergency  Action  Notification  on  the 
facility.  The  records  must  include  a 
copy  of  the  Emergency  Action 
Notification,  contracts  with  individuals 
or  companies  hired  to  perform  the 
decontamination,  receipts  for 
equipment  and  materials  purchased  to 
perform  the  decontamination,  time 


sheets  for  employees  of  the  grain  storage 
facility  who  performed  activities 
connected  to  the  decontamination,  and 
any  other  dociunentation  that  helps 
show  the  cost  to  the  owner  and  that 
decontamination  has  been  completed. 
Claims  for  compensation  must  be 
received  by  APHIS  on  or  before  May  31, 
1997.  The  Administrator  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  imusual  and  unforeseen 
circiunstances  occur  whidi  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  May  31. 
1997. 

(e)  Flour  millers.  Flour  millers  who,  in 
accordance  with  a  comphance 
agreement  with  APHIS,  heat-treat 
millfeed  made  from  wheat  produced  in 
regulated  areas  diat  require  such 
treatment  are  eligible  to  be  compensated 
at  the  rate  of  $35.00  per  short  ton  of 
millfeed.  The  amount  of  millfiBed 
compensated  will  be  calculated  by 
multiplying  the  weight  of  wheat  from 
the  regulated  area  received  by  the  miller 
by  25  percrait  (the  average  percent  of 
millfeed  derived  from  a  shoit  ton  of 
grain).  Compensation  payments  will  be 
issued  by  AKHS.  To  claim 
c(Hnpensati(».  the  miller  must  submit  to 
an  inspector  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  the  limited  permit 
under  which  die  wheat  was  moved  to 
the  mill  or  a  copy  of  the  bill  of  lading 
for  the  wheat,  if  the  actual  wei^t 
appears  on  those  documents,  w  other 
verification).  Flour  millers  must  also 
submit  verification  that  the  millfeed  was 
heat  treated  (such  as  a  copy  of  the 
limited  permit  under  whidi  the  wheat 
was  moved  to  a  treatment  facility  and  a 
copy  of  the  bill  of  lading  accompanying 
-that  movonent;  w  a  copy  of  PPQ  Fomi 
700  (which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  Claims  for 
comp«isation  must  be  received  by 
APHIS  on  or  before  May  31, 1997.  The 
Administrator  may  extend  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  frtim  requesting  compensation 
on  or  before  May  31. 1997. 

(i)  National  Kamal  Bunt  Survey 
participants.  If  a  grain  storage  facility 
participating  in  the  National  Kamal 
Bunt  Survey  tests  positive  for  Kamal 
bunt  spores,  the  fecility  will  be 
regulated  and  may  be  ordered 
decontaminated  pursuant  to  an 
Emergency  Action  Notification  (PPQ 
Form  523)  issued  by  an  inspector.  If  a 
Declaration  of  Extraordinary  Emergency 
has  been  declared  fw  the  State  in  which 
the  grain  storage  fedlity  is  located,  the 


owner  of  the  grain  storage  facility  will 
be  eligible  for  compensation  tt  follows: 

(1)  Loss  in  value  of  positive  wheat. 
The  owner  of  the  grain  storage  facility 
will  be  compensated  for  the  loss  in 
value  of  positive  wheat.  Compensation 
will  equal  the  estimated  market  price  for 
the  relevant  class  of  wheat  minus  the 
salvage  value,  as  described  in  paragraph 
(b)(3)  of  this  section.  The  estimated 
market  price  will  be  calculated  by 
APHIS  for  each  class  of  wheat.  taJdng 
into  account  the  prices  offered  by 
relevant  terminal  markets  (animal  feed, 
milling,  or  export)  for  the  period 
between  OctcAwr  1  and  November  30, 
1996,  with  adjustments  for 
transportation  and  other  handling  costs. 
However,  compensation  will  not  exceed 
$2.50  per  bushel  under  any 
circumstances.  Compensation  payments 
for  loss  in  value  of  wheat  will  be  issued 
by  the  Farm  Service  Agency  (FSA).  To 
claim  compensation,  the  owner  of  the 
facility  must  submit  to  the  local  FSA 
office  a  copy  of  the  Emergency  Action 
Notification  under  which  the  fedlity  is 
or  was  quarantined  and  verificaticm  as 
to  the  actual  (not  estiautsd)  wei^t  of 
the  wheat  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
moved  to  a  miU  cm-  a  copy  of  the  bill  of 
lading  for  the  wheat,  if  the  actual  wei^t 
appears  on  those  documents,  ot  other 
vwificatum).  Claims  for  compensation 
must  be  received  by  FSA  on  or  before 
May  31, 1997.  The  Administrator  may 
extend  this  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
imfcaeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  frtan 
requesting  compensation  (m  or  before 
May  31, 1997. 

(2)  Decontamination  of  grain  storage 
facilities.  The  owner  of  the  facility  will 
be  compensated  on  a  one  time  aaly 
basis  for  each  grain  storage  fedlity  and 
each  covered  crop  year  wheat  for  the 
direct  costs  of  decontamination  of  the 
fedlity  at  the  same  rate  described  under 
paragraph  (d)  of  this  section  (up  to  50 
per  cent  of  the  direct  costs  of 
decontamination,  not  to  exceed  $20,000 
per  grain  stcvage  fedlity).  Qunpoisation 
payments  for  decontamination  of  grain 
storage  fedlities  will  be  issued  by 
APHIS,  and  claims  for  compensation 
must  be  submitted  in  accordance  with 
the  provisions  in  paragraph  (d)  of  this 
section.  Claims  for  compensation  must 
be  received  by  APHIS  aa  or  before  May 
31. 1997.  The  Administrate  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  imusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  May  31. 
1997. 


Done  in  Washington.  DC.  this  30th  day  of 
April  1997. 

Donald  W.  Luchringer. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc  97-11719  Filed  5-1-97;  11:27  am] 
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DEPARTMENT  OF  AQMCULTURE 

Animal  and  Plant  Health  Inapactlon 
Sarvloa 

7CFRPart301 
[Doctol  No.  9e-0ie-M| 
RMOSTt-AASS 

Kamal  Bunt  Ragulatory  Rndbility 
Analyaiaand  naotilatory  Impact 
Analysis 

agency:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 

action:  Final  rule;  regulatory  flexibility 
uialysis  and  regulatory  impact  analysis. 


r:  We  are  publishing  in  this 
document  the  regulatory  flexibility 
analysis  jnepared  for  a  final  rule,  wfaidi 
is  published  elsewhere  in  this  issue  of 
the  Federal  Register,  that  adopts,  with 
changes,  an  interim  rule  that  provided 
OHnpensation  fcH-  certain  growers  and 
handlos.  owners  of  grain  storage 
fedlities.  and  flour  millers  in  cnler  to 
mitigate  losses  and  expenses  incurred 
because  of  Kamal  bunt  in  the  1995- 
1996  crop  season.  The  final  rule  also 
adds  compensation  provisions  for 
handlers  of  wheat  that  was  tested  and 
found  negative  for  Kamal  bunt,  for 
handlers  and  growos  with  wheat 
inventories  for  past  crt^  seasons,  and 
for  partidpants  in  the  National  Kamal 
Bunt  Survey  whose  wheat  or  grain 
storage  fedlity  is  found  positive  fat 
Kamal  bunt  We  are  also  publishing  in 
this  document  a  regulatory  impact 
analysis  for  the  interim  rides  and  final 
rules  that  established  the  Kamal  bunt 
quarantine,  regulations,  and 
compensation  provisions,  induding  a 
final  rule  cm  compensation  published 
elsewhere  in  this  issue  of  tfaus  Federal 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan.  Operations  Officer. 
Domestic  and  Emergency  0])erati(His. 
PPQ  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPI.EIIENTARY  INFORMATION:  Kamal 
bunt  is  a  fungal  disease  of  wheat 
(Th'ticum  aestivum),  durum  wheat 
(Triticum  durum],  and  triticale 
(TUticujn  aestivum  X  Secale  cerecde),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
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caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkiur  and  is  spread 
by  spores.  The  establishment  of  Kama! 
bimt  in  the  United  States  would  have 
significant  consequences  with  regard  to 
the  export  of  wheat  to  international 
markets.  The  regulations  regarding 
Kamal  bunt  are  set  forth  in  7  CFR 
301.8»-1  through  301.89-14. 

On  October  4, 1996,  we  published  in 
the  Federal  Register  (61  FR  52189- 
52213.  Docket  No.  96-016-14)  a  final 
rule  that  amended  a  series  of  interim 
rules  establishing  a  program  to  control 
and  eradicate  Kama!  bunt  in  the  United 
States,  and  also  made  final  a  proposed 
rule  establishing  criteria  for  levels  of 
risk  for  areas  with  regard  to  Kamal  bunt 
and  criteria  for  seed  planting  and 
movement  of  regulated  articles  based  on 
those  risk  levels.  Elsewhere  in  this  issue 
of  the  Federal  Register  we  are 
publishing  a  companion  docket  (Docket 
No.  96-016-17)  to  this  document,  in 
atdet  to  adopt  as  a  final  rule,  with 
changes,  an  interim  rule  that  amended 
the  Kamal  bunt  regulations  to  provide 
compensation  for  certain  growers  and 
handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  incurred 
because  of  Kamal  bunt  in  the  1995- 
1996  crop  season.  Additionally,  the 
final  rule  adds  compensation  provisions 
for  handlers  of  wheat  that  was  tested 
and  found  negative '  for  Kamal  bunt,  for 
handlers  and  growers  with  wheat 
inventories  for  past  crop  seasons,  and 
for  participants  in  the  National  Kamal 
Bunt  Survey  whose  wheat  or  grain 
storage  tacility  is  found  positive  ^  for 
Kamal  bunt. 

On  April  3, 1997.  we  published  in  the 
Federal  Register  a  regulatory  flexibility 
analysis  (62  FR  15809-15619.  Docket 
No.  96-016-18)  for  the  interim  mles 
and  the  October  4. 1996.  final  rule  that 
established  the  Kamal  bunt  quarantine 
and  regulations.  In  this  document,  we 
are  publishing  a  Final  Regulatory 
Flexibility  Analysis  for  Docket  No.  96- 
01&-17.  Additionally,  in  this  document, 
we  are  publishing  a  Regulatory  Impact 
Analysis  that  analyzes  the  costs  and 
benefits  of  the  Karnal  bunt  interim  mles 
and  final  rule  we  have  already 


■Tbiougbout  thU  document,  in  dinnmlng  t»«U 
far  Kamal  bunt,  "found  negative"  nwrani  that  no 
Kamal  bunt  tporee  were  found,  and  "found 
poaitiTa"  maani  that  Kamal  bunt  ipocea  were 
found.  ThU  applies  whether  the  tests  involved  %rere 
of  propagitive  wheat  or  nonpropagative  wheat,  in 
fialda,  conveyances,  or  grain  storage  (acilitiea. 

On  May  1, 1997,  we  publiabed  an  interim  rule  in 
tba Ttitni  lagMv  (Dockat  No.  gs-0l6-l9,  62  FR 
23S20-23S28)  that  eatablished  a  new  standard  for 
defining  regulated  areas  for  Kamal  bunt  baaed  on 
finding  bunted  wheat  kernels  rather  than  juat 
sporea.  That  change  does  not  affect  any  of  the 
activitiaa  analyzed  in  this  documanL 


published,  as  well  as  those  of  the 
provisions  in  Docket  No.  96-016-17. 

I.  Introduction 
n.  Need  for  Regulation 
in.  Benefits  of  the  Federal  Quarantine 
Program 

IV.  Impact  on  the  Affected  Industry  of  Kamal 

Bunt  and  Regulatory  Actions 

V.  Federal  Compensation  to  Mitigate  Losses 

VI.  Conditions  for  Wheat  Production  and 

Utilization  in  a  Regulated  Area  for  the 
1996-97  Crop  Year 
Vn.  Consideration  of  Ahematives  to  the  Rule 
Vm.  Regulatory  Flexibility  Analysis- 
Impacts  on  Small  Entities  Within  the 
Regulated  Area 
K.  Summary  and  Conclusions 

I.  Introdactieii 

In  accordance  with  Executive  Order 
12866,  this  analysis  examines  the 
economic  impacts,  including  costs  and 
benefits  of  the  Kamal  bunt  regulations 
published  to  date,  including  Docket  No. 
96-01&-17.  AdditionaUy,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  we  have  ctmducted 
an  analysis  of  the  economic  impact, 
costs,  and  benefits  the  provisions  of 
Docket  No.  96-016-17  will  have  on 
small  entities.  That  analysis  is  set  forth 
below  under  the  heading  "Vm. 
Regulatory  Flexibility  Analysis — 
Impacts  on  Small  Entities  Within  the 
Regulated  Area." 

On  March  8. 1996.  Kamal  bimt  was 
detected  in  Arizona  during  a  seed 
certificaticm  inspecticm  done  by  the 
Arizona  Department  of  Agricumire.  On 
Mardi  20, 1996,  the  Secr^ary  of 
Agriculture  signed  a  "Declaration  of 
Extraordinary  Emei^ncy"  authorizing 
the  Secretary  to  take  emergency  action 
under  7  U.S.C  ISOdd  with  regard  to 
Kamal  bunt  within  the  States  of 
Arizona,  New  Mexico,  and  Texas.  In  an 
interim  rule  effective  on  Mardi  25, 
1996,  and  published  in  the  Federal 
Register  on  March  28, 1996  (61  FR 
13649-13655,  Docket  No.  96-016-^). 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  established  the  Kamal 
bunt  regulations  (7  CFR  301.89-1 
through  301.89-11).  and  quarantined  all 
of  Arizona  and  portions  of  New  Mexico 
and  Texas  because  of  Kamal  bunt.  The 
regulations  define  regulated  articles  and 
restrict  the  movement  of  these  regulated 
articles  from  the  quarantined  areas. 

After  the  regulations  were  established, 
Kamal  bunt  was  detected  in  seed  lots 
that  were  either  planted  or  stored  in 
Cahfomia.  On  April  12, 1996.  the 
Secretary  of  Agriculture  signed  a 
"Declaration  of  Extraordinary 
Emergency"  authraizing  the  Secretary  to 
take  emergency  action  imder  7  U.S.C. 
150dd  with  regard  to  Kamal  bimt  within 
California.  In  an  interim  rule  effective 
on  April  19, 1996,  and  published  in  the 


Federal  Register  on  April  25, 1996, 
APHIS  also  regulated  portions  of 
California  because  of  Kamal  bunt  (61  FR 
18233-18235.  Docket  No.  96-016-5).  In 
an  interim  rule  effective  on  Jime  27. 
1996.  and  published  in  the  Federal 
Register  on  July  5. 1996  (61  FR  35107- 
35109.  Docket  No.  96-016-6),  we 
removed  certain  areas  in  Arizona,  New 
Mexico,  and  Texas  from  the  Ust  of  areas 
regulated  because  of  Kamal  bunt.  That 
list  was  amended  in  a  technical 
amendment  effective  on  July  9, 1996, 
and  pubhshed  in  the  Federal  Register 
on  July  15. 1996  (61  FR  36812-36813, 
Docket  No.  96-016-8).  In  an  interim 
rule  effective  Jime  27, 1996,  and 
published  in  the  Federal  Register  on 
July  5. 1996  (61  FR  35102-35107. 
Docket  No.  96-016-7),  we  amended  the 
regulations  to  provide  compensation  for 
certain  growers  and  handlers,  owners  of 
grain  storage  facilities,  and  flour  millere 
in  order  to  mitigate  losses  and  expenses 
incurred  because  of  actions  taken  by  the 
Secretary  to  prevent  the  spread  of 
Kamal  bimt. 

In  a  proposed  rule  published  in  the 
Federal  Register  on  August  2, 1996  (61 
FR  40354-40361,  Docket  No.  96-016- 
10),  we  proposed  to  amend  the 
regulati<ms  to  establish  criteria  for  levels 
of  risk  for  areas  with  regard  to  Kamal 
bunt  and  for  the  movemmt  of  regulated 
articles  based  (m  those  risk  levels,  and 
to  establish  criteria  for  seed  planting  A 
rule  finalizing  these  provisions  was 
published  in  the  Federal  »»gie»— •  on 
October  4, 1996  (61  FR  52189-52213. 
Docket  No.  96-016-14).  In  Docket  No. 
96-106-17.  publidied  elsewhere  in  this 
issue  of  the  Federal  Register,  we  make 
final  the  interim  rule  on  compensation 
published  in  the  Federal  Bagie*— •  on 
July  5, 1996,  and  establish 
compensation  provisions  for  handlers  of 
wheat  that  was  tested  and  foimd 
negative  for  Kamal  bunt,  for  handlers 
and  growers  with  wheat  inventories  for 
past  crop  seasons,  and  for  participants 
in  the  National  Kamal  Bimt  Survey 
whose  wheat  or  grain  storage  facility  is 
foimd  positive  for  Kamal  bunt 

n.  Need  fiw  Regulatioa 

Kamal  bunt  is  a  fimgal  disease  of 
wheat  (Triticum  aesti^alm),  durum 
wheat  (Tn'ticuin  durum),  and  triticale 
(Triticuin  aestivum  X  SecaJe  cereale]. 
Upon  detection  of  Kamal  bimt  in 
Arizona,  the  imposition  of  Federal 
quarantine  and  emergency  actions  was  a 
necessary,  short-nm,  measure  taken  to 
prevent  die  interstate  spread  of  the 
disease  to  other  wheat  producing  areas 
in  the  country.  The  intent  of  the 
quarantine  was  to  immediately  contain 
the  disease  in  the  outbreak  area,  so  that 
eradication  could  be  eventually 


achieved.  In  dealing  with  a  new  disease 
outbreak,  eradication  is  a  reasonable 
first  objective  as  long  as  national 
disease-prevalence  data  indicate  that 
eradication  remains  a  viable  option.  The 
establishmentof  Kamal  bunt  in  the 
United  States  would  have  significant 
economic  ramifications  on  the  U.S. 
wheat  export  market,  given  that 
approximately  50  percent  of  exptorts  are 
to  coimtries  that  maintain  restrictions 
against  wheat  imports  from  countries 
where  Kamal  bunt  is  known  to  occur. 
The  benefits  of  the  regulatory  program 
can  thus  be  viewed  as  the  avoidance  of 
potential  losses  to  the  wheet  export 
market  in  the  absence  of  regulation:  The 
economic  significance  of  the  wheat 
industry  required  swift  and  coordinated 
action,  which  in  this  case  was  most 
efficiently  achieved  under  Federal 
coordination. 

Wheat  intended  for  domestic 
processing  and  export  is  often  blended 
at  elevators  to  establish  lots  of  uBifbcm 
quality.  Except  for  those  occasions 
where  a  specific  producer's  wheat  is 
processed  separately  under  contract  to  a 
miller,  the  elevator's  supply  of  wheat 
usually  consists  of  a  mix  of  many 
varieties  from  many  producers  and 
areas.  For  this  reason.  Federal  oversight 
is  needed  to  safeguard  against  cross- 
contamination  and  to  instill  confidence 
from  both  dc»nestic  and  foreign  buyers. 
Thus,  it  is  conceivable  that,  without 
Federal  intervention,  individual  States 
and  importing  countries  would  place 
their  own,  perhaps  more  severe, 
restrictions  on  wheat  shipments. 

As  additional  information  from 
sampling  and  testing  became  available 
in  subsequent  months  following  the 
outbreak,  the  Agency  was  able  to  ease 
the  quarantine  in  order  to  minimize 
disruption  to  affected  entities.  Those 
changes,  which  were  detailed  in  the 
October  4, 1996,  final  rule,  established 
various  risk  categories  for  wheat 
planting  for  the  1996-97  crop,  relieving 
unnecessary  restrictions  as  the 


regulatory  actions  that  are  imposed  on 
eadi  category  an  based  on  the  level  of 
risk. 

Subsequent  sections  of  this  analysis 
are  structured  as  follows:  Secticm  III 
addresses  the  benefits  of  regulation  to 
provide  a  perspective  against  which  the 
regulatory  policies  were  formed.  Section 
IV  addresses  the  impact  on  the  affected 
industry  of  the  disease  and  subsequent 
quarantine  actions.  Section  V  analyzes 
compensation  the  Agency  expects  to 
pay  to  partially  mitigate  looses  caused 
by  Agency  actions.  Section  VI  provides 
a  projection  of  the  impact  in  the 
regulated  areas  based  on  risk  categories 
forwheat  plantingin  1996-97.  OQiw 
alternatives  to  the  rule  are  discussed  in 
section  vn.  The  wheat  industry  within 
the  regulated  area  is  composed  largely 
of  snuJl  entities  that  can  be  classified  as 
small  acconiing  te  definitions 
established  by  the  Small  Business 
Administration  (SBA).  Thus,  the 
impacts  discussed  throughout  this 
analysis  are  directly  applicable  to  small 
entities.  As  required  by  the  Regulatory 
Flexibility  Act,  the  charactoistics  of 
and  impacts  on  small  entities  Mdthin  the 
regulated  areas  are  examined  in  section 
Vni.  A  summary  of  the  analysis  is 
provided  in  section  DC. 

m.  Benefits  of  the  Federal  Quarantiae 
Program 

The  disease  Kamal  bimt  causes 
production  losses  to  wheat  in  the  form 
of  yield  reduction  due  to  the  infiastation 
of  kernels,  and  reduction  in  the  quality 
of  grain.  Roughly  4  percent  of  wheat 
fields  in  Arizona,  and  0.04  and  14 
percent  of  fields  in  Imperial  and 
Riveraide  counties  in  California, 
respectively,  were  found  to  be  infected 
with  Kamal  bunt. 

The  most  economically  significant 
impact  of  the  disease,  however,^  is 
inarguably  its  efiiect  on  the  export 
market.  This  is  because  about  half  of 
U.S.  wheat  exports  are  to  countries  that 
maintain  restrictions  against  wheat 


imports  from  countries  where  Kamal 
bunt  is  known  to  occur .^  Klintinating  the 
quarantine  cunentiy  in  place  would 
jeopardize  trade  with  those  countries. 
Benefits  of  Federal  quarantine, 
therefore,  can  be  regarded  largely  as  the 
avoided  losses  to  the  export  market. 

A  50-percent  reduction  in  U.S.  wheat 
exports  would  likely  reduce  U.S.  wheat 
prices  by  30  percent,  and  lower  net 
sector  income  by  $2.7  billion.  This 
estimate  takes  into  account  the 
dampening  effect  on  domestic  wheat 
prices,  as  wheat  for  export  is  diverted 
into  the  dcHnestic  consumption  market, 
animal  feed  outlets,  and  ending  stocks. 

The  reduction  in  U.S.  wheat  exports, 
however,  would  likely  be  less  than  50 
percent.  First,  not  all  countries  diat  have 
restrictions  against  Kamal  bunt  would, 
in  practice,  strictly  pndiibit  wheat 
imports  from  the  United  States.  (Italy 
and  Germany  currently  import  wheat 
from  countries  where  Kamal  bunt  is 
known  to  occur  despite  European  Union 
regulations  to  the  contrary).  Seccxid, 
while  some  martlets  would  be  captured 
by  exports  from  countries  that  are  firee 
of  Kamal  bunt,  U.S.  wheat  exports  to 
countries  that  have  no  restrictions 
against  Kamal  bunt  would  likely 
increase.  Lastly,  substitution  across 
domestic  markets  could  provide  added 
flexibility  in  meeting  export  demands. 
In  the  long  run,  the  effects  could  be 
minimal  depyending  on  whether  the 
market  were  to  treat  Kamal  bunt  as  a 
quality  issue  and  develop  discounts  for 
Kamal  bunt 

It  is  estimated  that  the  impact  of 
Kamal  bunt  on  exports,  because  of 
substitution  effects,  would  likely  result 
in  a  10-percent  reduction  in  U.S.  wheat 
exports.  A  decrease  of  10-percent  in 
exi>orts  would  cause  a  22-cent  per 
bushel  drop  in  the  wheat  prices  and  a 
drop  in  wheat  sector  income  of  over 
$500  million.  The  effects  of  decreases  in 
wheat  exports  of  various  percentages  are 
presented  in  Table  1. 


Table  l.— Effect  of  a  Decrease  in  Wheat  Exports  due  to  Karnal  Bunt,  1997/98  Crop  Year 


Mam, 

Unit 

Reduction  in  exports 

0% 

10% 

25% 

50% 

Cwfwwttt 

mH.bu. 
iral.bu. 

$AXJ._.. 

mi.doL 
niM.doL 
rnl.doL 

1,200 

2,462 

3.85 

9.543 

11.358 

4.823.823 

1.080 
2.394 
3.63 
8.898 
10.813 
4.823 

900 
2.295 

3.29 
8.146 
9.961 
4.823 

600 

Total  use ~ ^^ 

Value  of  proctiiciion „ . — ....    „    

Gross  income '  „- ..-. .    —    .   

Variable  expenses - _ 

2.138 

2.68 

6.637 

8,580 

Net  income 1 

mH.doL 

6.536 

5.990 

5.138 

3.758 

'  Indudes  market  transition  payments. 


'About  1.2  bilUon  btubab  of  xrlMat  are  axpottad 
from  the  VS.  annually,  at  a  value  of  $4  billioii. 
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The  1996  Federal  quarantine  and 
emergency  actions  served  to  contain 
Kamal  bunt  in  the  initial  outbreak  area 
of  the  Southwest  United  States.  The 
Federal  program  provided  assuirances  to 
wheat  importing  countries  that  wheat 
from  uninfiected  areas  were  monitored 
for  Kamal  bunt  under  the  National 
Survey  program,. by  sampling  and 
testing  of  all  wheat  fields  in  the  United 
States.  Countries  that  are  willing  to 
accept  wheat  from  the  afliected  areas  are 
also  assured  that  grain  originating  from 
those  areas  are  tested  negative  twice  for 
the  disease.  Through  these  means,  the 
Federal  Kamal  bunt  program  served  to 
maintain  and  preserve  the  economic 
viability  of  the  U.S.  wheat  export. 

IV.  Impact  on  the  A£RBCted  Industry  of 
Kamal  Bunt  and  Regalatory  Actioiis 

The  wheat  industry  within  the 
regulated  area  is  largely  composed  of 
businesses  who  can  be  considered  as 
"small"  according  to  guidelines 
established  by  the  Small  Business 
Administration  (SBA).  The 
characteristics  of  these  firms  as  well  as 
other  small  affected  entities  are 
provided  in  detail  in  section  VIII,  the 
Regulatory  Flexibility  analysis  of 
impacts  on  small  entities.  The  folloMring 
discussion  on  impacts  is  directly 
applicable  to  these  entities. 


The  1995-96  Kamal  bunt  regulations 
primarily  affect  persons  or  entities  that 
produce  wheat  in  a  regulated  area  and/ 
or  move  certain  articles  associated  with 
wheat  out  of  a  regulated  area.  These 
articles  are  subject  to  certain  regiilatory 
actions  to  minimize  the  risk  of 
spreading  the  causal  agent  of  the  disease 
to  other  uninfected  areas.  Regulated 
articles  include: 

1 .  Farm  machinery  and  equipment 
used  to  produce  wheat; 

2.  Conveyances  from  field  to  handler, 
such  as  farm  trucks  and  wagons; 

3.  Grain  elevators,  equipment  and 
structiues  at  facilities  that  store  and 
handle  grain; 

4.  Conveyances  from  handler  to  other 
marketing  channels,  such  as  railroad 
cars; 

5.  Plant  and  plant  parts,  such  as  grain 
for  milling,  grain  for  seed,  and  straw; 

6.  Flour  and  milling  byproducts; 

7.  Manure  from  animals  fed  wheat/ 
wheat  byproducts  from  quarantine  area; 

8.  Used  sacks; 

9.  Seed-conditioning  equipment; 

10.  Byproducts  of  seed  cleaning; 

11.  Soil-moving  eouipment; 

12.  Root  crops  with  soil; 

13.  Soil. 

As  part  of  the  Kamal  bunt  program, 
grain  that  tests  positive  for  Kamal  bunt 
is  prohibited  from  moving  out  of  the 


regulated  areas.  Other  contaminated 
articles  must  be  cleaned  and  sanitized 
before  such  movement.  Millfeed  must 
be  treated  to  render  inactive  any  disease 
causal  agent  before  its  addition  into 
animal  feed.  Grain  that  tests  negative 
may  move  under  limited  permit  to 
approved  mills.  Commercial  seed 
intended  for  planting  is  prohibited 
movement  outside  the  regulated  areas. 
Wheat  seed  to  be  planted  within  the 
regulated  areas  must  be  sampled  and 
tested  for  Kamal  bunt,  and,  for  seed 
originating  in  a  regulated  area,  treated 
prior  to  planting.  Wheat  growers  in  New 
Mexico  and  Texas  whose  wheat  fields 
were  planted  with  contaminated  seed 
were  ordered  to  destroy  their  crops. 

These  requirements  have  resulted  in 
additional  costs  and  claims  of  losses  to 
affected  individuals.  Wheat  producers 
and  handlers  had  loss  in  market  value 
of  their  grain;  seed  companies  and 
researchers  have  had  similar  losses, 
including  lost  royalties  due  to  the 
disruption  in  the  development  of  seed 
varietals.  Other  costs  were  for  cleaning 
and  disinfecting  equipment  and 
faciUties,  and  damages  to  machinery 
caused  by  required  treatment.  Some  of 
these  losses  are  presented  in  Table  2. 
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Table  2. — Impact  of  Karnal  Bunt  Quarantine  Actions 


Antinn 

Regulated 
article 

affected 
entities 

Numbers 
affected 

Types  of  impacts  due  to 

KB  and  quarantine  ac- 

tnns 

Plow-down  &  Seed  Plot  destruction  ... 

•  Fields  planted  witti  in- 

• Certain  producers  in 

•  4100  acres 

•  Loss  in  value  of 

fected  seed  at  pre- 

Texas  and  New  Mex- 

• 73  producers 

wheat  crop  destroyed. 

boot  stage 

ico 

Cleanin^Oistnfection 

•  Tools  and  Farm 
Equipment 

•  Wtteat  produccvs  in 
RA 

•  145  growers 

•  coat  of  cleaning. 

•  Harvesters 

•  Fanner  owned  and 
custom  combines 

•  389  combines 

•  cost  of  cleaning. 

•  Grain  Trucks 

•  Grain  haulers  from 
fiekj  to  grain  elevators 

•  976  trucks 

•  cost  of  cleaning. 

•  Grciin  storage  and 

•  Grain  harxlling  firms 

•  17  elevators 

•  cost  of  cleaning. 

toadout  facilities 

•  Harvesters 

-•  Comtxrw  harvester 

•  36  to  40  combines 

•  Excess  wear  and  tear 

•  Harvesters 

owners 
•  Combines  involved  in 

•  Oowrvtimeon  har- 

• 5  to  10  combines 

~ 

pre-harvest  sampling 

vesters  due  to  field 
testing. 

•  Harvesters 

•  Custom  combine 
companies 

•  5companies 

«  Loss  of  income  due  to 
termination  of  con- 
tracts outskle  the  RA. 

•  Raifcars 

•  Grain  handling  firms 

•  10.880  cars  (511  for 
positive  grain) 

•  cost  of  cleaning. 

Restriction  on  Use  or  Marketings 

•  KB-postive  milling 

•  Producers 

•  145  growers 

•  lu>ss  in  value  of  KB- 

¥»t>eat 

•  Grain  handling  firms 

•  6handtors' 

positive  wheat 

•  KB-r)egative  milling 

•  Producers  in  RA 

•  664  producers 

•  Loss  in  value  of  KB- 

wheat 

•  Handlers  in  RA 

•  26.7  mNbon  bushels 

negative  wheat  in  RA. 

•  Milfeed 

•  Millers,  miHfeed  proc- 

• 108  mills 

•  Millers  reluctance- to 

« 

essors 
•  Seed  producers,  re- 

• 45,644  tons 

mill  KB-negative 
wheat  from  RA. 

•  Movement  restrictions 

•  15  producers 

•  Loss  in  premiums 

on  wheal  seed 

searchers,  and  oonv 

•  9  research  firms 

•  Loss  in  market  vakje 

panies 

•  20  seed  marketers 

•  Loss  in  royalties. 

Action 

Regulated 
article 

anecBu 

enlilies 

Numbers 
affected 

Types  of  impacts  due  to 

KB  and  qusranline  » 

tens 

•  Straw,  Manure, 
Mifeed 

•  Straw  producers  and 
Handter»4Jsers  of 
Straw 

•  Livntock  pixxJucers 
using  wheat  or  straw 
produced  in  the  RA 

•  Flour  millers 

•  25  growers 

•  3con(ractors 

•  1  straw  user,  making 
of  straw  mats  for  ero- 
skxi  control 

•  7  milters  in  5  States 

•  2  miWoed  prDcessors 

•  Loss  in  income 

•  Incroosod  cost  of  pro- 
duction. 

•  MMnooo  prooessors/ 
users 

•  Moratorium  on  wheal 
productton  on  KB- 
pusXive  fieidB 

•  Soi  on  root  crops 
grown  on  infected 
properties 

•  Used  seed  sacks 

•  Producers  with  KB- 
positive  properties 

•  VegelaUe  producers 
on  KB-positive  propr 
erties 

•  Seed  research  and 
marketng  companies 

•  109  growers 

•  13,674  acres 

•  Unknown  number 

•  9  research  firms 

•  20  seed  marketers 

•  Loss  in  income  from 
whseL 

•  Increased  cost  of  pro- 

•  Increased  cost  of  pro- 

•  Seed-condttiomng 

•  Byproducts  of  seed 

RA— Regulated  Area. 


Estimated  losses  in  value  to  the 
affected  wheat  industry  in  the 
Southwest  are  discussed  below.  The 
major  identified  categories  of  losses 
include: 

Plow-down  of  infected  fields  in  New 
Mexico  and  Texas; 

Loss  in  value  of  wheat  testing  positive 
for  Kamal  bunt  for  producers  and 
handlers; 

Loss  in  value  of  wheat  testing 
n^ative  for  Kamal  bunt  for  producers 
and  handlera; 

Cost  of  millfeed  treatment; 

Cleaning  and  disinfecting  of  grain 
storage  fia^ties; 

Loss  in  product  value  to  handlers  and 
growws  with  wheat  inventories  for  past 
crop  seasons; 

Loss  in  prodiict  value  to  participants 
in  the  National  Kamal  Bunt  Survey 
whose  wheat  at  grain  storage  facility  is 
foimd  positive  for  Kamal  bunt; 

Loss  in  value  of  wheat  seed  and  straw; 
and 

Losses  Related  to  Cleaning  and 
Disinfecting  Combine  Harvesters  and 
Other  Losses. 

These  areas  of  economic  loss  are 
discussed  below.  Please  note  that  losses 
have  not  been  identified  for  participants 
in  the  National  Survey,  because  Kamal 
bunt  has  not  been  discovered  outside 
the  original  outbreak  area  of  the 
Southwest.  Also,  losses  to  handlera  and 
growere  with  wheat  inventories  for  past 
crop  harvest  are  incliided  in  the 
discussion  of  loss  in  value  of  negative 
testing  grain. 

Witn  regard  to  wheat  inventories  for 
past  crop  harvest,  historical  data  and 
field  staff  observations  suggest  that  pre- 
1996  produced  wheat  inventories  in  the 


quarantine  areas  represent  a  small 
fraction  of  the  losses  for  negative  testing 
grain,  as  leftover  inventories  are  less 
than  5  percent  of  die  annual  production 
(1-2  million  bushels). 

1.  Order  to  Plow  Down  Fields  Planted 
with  Infected  Seed  at  Pre-Boot  Stage. 
Most  of  the  acreage  ordered  to  be 
plowed  down  in  April  1996  was  farm 
production  acreage  located  in  four 
counties  in  New  Mexico  (Dona  Ana, 
Hidalgo.  Lima,  and  Sierra)  and  in  two 
counties  in  Texas  (El  Paso  and 
Hudspeth).  This  acreage  amounted  to 
approximately  4,100  acres.  Other 
affected  acreage  were  smaU  seed 
experimental  plots  in  Washington, 
Califomia,  and  South  Dakota  that 
totaled  poiiaps  50  acres  in  all. 

Many  afiiscted  growera  were  able  to 
plant  immediately  with  vegetables  and 
recover  some  losses  by  farming 
alternative  crops  on  affected  land. 
Fertilizer  carry-over  on  destroyed  wheat 
fields  was  possible  for  crops  grown  on 
affected  fields.  The  impact  cm  farm 
income  that  could  have  been  derived 
from  wheat,  however,  is  imcertain,  as  it 
is  unclear  what  the  mari^et  returns  to 
wheat  grown  on  known  affected  fields 
would  have  been  if  the  plow-down 
order  had  not  occurred. 

2.  Cost  of  Sanitizing  Grain  Storage. 
The  ptirpose  of  this  requirement  was  to 
destroy  spores  and  thereby  reduce  the 
likelihood  of  cross-contamination  of 
grain  storage  facilities  that  came  into 
contact  with  infected  kemals  or  spores. 
The  sanitization  of  facilities  involves 
primarily  fumigation  with  methyl 
bromide.  Records  of  APHIS  surveys  in 
the  regulated  area  indicate  that  16 
facilities  were  subject  to  cleaning.  The 


average  cleaning  cost  of  each  facility  is 
estimated  at  $16,750.  for  a  total  cleaning 
cost  of  $268,000  incurred  to  facility 
owners. 

3.  Loss  in  Value  of  Wheat  Testing 
Positive  for  Kamal  Bunt.  Wheat  testing 
positive  for  Kamal  bunt  (either  by  pre- 
harvest  sample  or  by  testing  at  the 
efevator  site)  wras  required  to  go  into 
sealed  storage.  This  movement  of  wheat 
out  of  the  r^ulated  area  was  restricted 
(exiting  only  with  a  limited  permit)  and 
most  went  into  local  animal  feed  uses 
after  treatment  that  rendered  ineffective 
any  Kamal  bunt  spme.  This  involved  a 
heat-roll-flaking  process  ccmunonly  in 
use  for  small  grains  fw  feed  formulas  in 
Califomia.  Infected  wheat  lost  value  as 
it  was  diverted  from  its  original 
purposes  to  the  animal  foed  markets 
where  it  had  to  compete  against  lower- 
priced  feed  grains.  Similar  discounts 
would  have  likely  existed  in  the  absence 
of  regulatory  actions.^ 

Eignt  percent  of  wheat  production  in 
the  regulated  area  was  found  to  be  KB- 
positive.  This  level  of  production 
amotmted  to  2.32  millirai  bushels  of 
wheat  taking  a  loss  on  average  of  $1.80 
per  bushel,  with  an  estimated  total  loss 
in  value  of  positive  wheat  to  producera 
and  handlera  of  $4.2  million. 

4.  Loss  in  Value  of  Wheat  Testing 
Negative  for  Karnal  Bunt.  At  harvest, 
many  wheat  buyera  refused  to  honor 
purchase  contracts  with  producera  for 


'Price  diaoountt  on  both  KB-poutiv*  and  nagitiv* 
«riMat  could  have  bam  graatv  in  the  abMnca  of 
raguUtory  action.  While  this  may  justify  tbr 
regulatory  action  taken,  tbv  mo^  convincing 
avidance  is  the  large  bencSls  of  regulations  to  the 
paeter  part  of  the  U.S.  wheat  industry  outside  of 
the  lagulated  area. 
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their  grain,  most  of  wtiich  had  been 
tested  negative  for  Kamal  bunt  by  pre- 
harvest  sample.  These  contracts  had 
been  agreed  upon  before  the  discovery 
of  the  disease  and  the  declaration  of 
quarantine.  Also,  wheat  millers  inside 
and  outside  the  regulated  areas  became 
reluctant  to  buy  wheat  from  grain 
handlers  due  to  the  increased  cost  of 
handling  wheat  from  the  regulated 
areas.  Prices  for  wheat  produced  within 
the  regulated  areas,  therefore,  dropped 
regardless  of  its  disease  status. 

A  total  of  approximately  26  miUion 
bushels  of  KB-negative  wheat  produced 
in  the  quarantine  areas  apparently 
suffered  price  losses.  Ninety-two 
percent  of  the  quantity  produced  for 
domestic  milling  (approximately  13 
miUion  bushels),  plus  the  diverted 
quantity  of  KB-negative  wheat  that  was 
originally  intended  to  be  exported  (6 
million  bushels)  could  have 
experienced  a  price  reduction.  A 
portion  of  the  remaining  7  million 
bushels  intended  for  export  that  could 
not  be  sold  at  contract  price  could  also 
experience  a  similar  loss.  We  estimate 
that  negative  grain  would  suffer  an 
average  price  drop  of  $1 .10  per  bushel. 
Thus,  total  losses  due  to  the  decline  in 
market  value  of  KB-negative  wheat  held 
by  producers  and  handlers  could  total 
$28  milUon.  This  amount  would  be 
reduced  by  the  amount  of  grain  sold  on 
contract  which  received  full  contract 
price.  Producers  would  not  have 
realized  any  losses  on  such  production. 
Handlers  may  have  incurred  the  full 
drop  in  value  of  their  wheat  sales 
depending  on  their  previous  contract 
prices.  Given  that  information  on 
ctmtracts  of  individual  producers  and 
handlers  is  unknown,  it  is  estimated 
that  $28  million  is  the  potential 
maximum  amount  of  economic  loss  due 
to  a  drop  in  value  of  uninfected  wheat 
grown  in  the  regulated  area.  However, 
the  actual  amount  of  grain  that  would 
experience  a  loss  in  value  is  expected  to 
be  lower 

5.  Cost  ofMillfeed  Treatment. 
Millfeed  is  a  byproduct  of  wheat  milling 
(the  outer  husk  of  the  wheat  kernel  and 
other  byproducts  from  milling). 
Approximately  25  percent  of  the  raw 
wheat  going  into  milling  comes  out  as 
millfeed.  while  the  remaining  75 
percent  is  converted  into  floiu.  The  sale 
of  this  milling  byproduct  contributes 
around  10  percent  towards  their  gross 
income  from  milling.  With  the  higher 
likelihood  of  Kamal  bunt  being  present 
in  the  millfeed  rather  than  the  flour, 
restrictions  were  placed  on  the 
movement  of  millfeed  produced  from 
wheat  grown  in  the  regulated  areas. 
These  restrictions  stated  that  millfeed, 
before  their  addition  into  animal  feeds. 


were  to  be  treated  in  order  to  render 
inactive  any  presence  of  Kamal  bunt 
spores.  For  whole  wheat  kernels,  this 
normally  means  that  wheat  undergo  a 
heating-rolling-and-flaking  process. 
Similar  procedures,  except  for  flaking, 
were  assumed  to  be  required  in  treating 
millfeed. 

Many  animal  feed  manufacturers 
commcmly  heat  and  treat  ingredients  in 
their  feed  products.  The  treatment 
requirements  would  not  add  any 
additional  costs  for  them.  For  others, 
that  restriction  would  place  an 
additional  processing  cost  of  around  $35 
per  ton  to  their  operation.  Based  on 
requests  for  compensation  from  millers 
in  Miimesota,  Missouri,  Oregon, 
Wisconsin,  and  Virginia  who  are 
processing  KB-negative  wheat  produced 
in  a  regulated  area,  we  estimate  the 
additional  cost  of  mill  feed  treatment  in 
response  to  the  Kamal  bunt  quarantine 
to  total  $1.6  million. 

6.  Loss  in  Value  of  Seed.  Under  the 
1996  quarantine  and  emergency  actions, 
wheat  seed  produced  in  the  regulated 
areas  was  prohibited  frxim  sale  outside 
of  the  regulated  areas.  Wheat  seed 
intended  for  planting  within  the 
regulated  areas  must  be  sampled  and 
tested  for  Kamal  bunt,  and  for  seed 
originating  in  a  regulated  area,  treated 
prior  to  planting.  These  restrictions  are 
estimated  to  have  a  significant  impact 
on  the  seed  industry,  largely  due  to  the 
high  value  that  is  commanded  by 
propagative  seed.  Seed  companies 
contract  with  growers  to  produce  seed 
wheat  at  about  30  to  50  cents  per  bushel 
premium  over  non-propagative  wheat. 
This  premium  reflects  the  added 
precautions  in  production  to  ensure 
seed  integrity  and  cleanliness.  These 
companies  we^  affected  by  the  decline 
in  market  value  resulting  from  the 
inability  to  move  seed  out  of  the 
regulated  areas.  It  is  estimated  that  1.5 
million  bushels  of  wheat  seed  sustained 
loss  in  value  of  between  S5  and  6 
million.  Seed  developere,  who  earn 
returns  on  their  investment  in  research 
and  development  of  wheat  varieties, 
also  claim  potential  long-term  losses  in 
royalties;  by  receiving  plant  variety 
protection  (or  patent  rights),  seed 
developers  then  obtain  royalties  on 
future  sales  of  wheat  that  are  developed 
and  sold  for  propagative  purposes. 
Other  economic  losses  siiffered  by  the 
seed  industry,  but  are  difficult  to 
quantify,  include  additional  handling, 
storage,  and  finance  costs  on  seed  that 
could  no  longer  be  sold  outside  the 
regulated  areas  and  costs  to  relocate 
wheat  breeding  operations  outside  of 
the  regulated  areas. 

7.  Loss  in  Value  of  Straw.  Many 
growers  sell  wheat  straw  to  supplement 


their  wheat  grain  income.  Straw  is  sold 
for  use  at  places  such  as  racetracks, 
highway  shoulders,  feed  yards,  and 
parks  for  erosion  control  and  to 
minimize  muddy  conditions.  Wheat 
straw  is  Usted  in  Kamal  bunt 
regulations  as  a  regulated  article  and  is 
prohibited  from  being  moved  outside  of 
the  regulated  areas.  This  has  prevented 
many  wheat  straw  producers  fivm 
shipping  their  1995-96  crop  season 
straw  to  the  intended  markets.  Some 
wheat  straw  was  sold  to  alternative 
markets  within  the  regulated  areas  for  a 
lower  price;  other  wheat  straw  was  not 
able  to  be  sold.  These  losses  are 
estimated  at  about  $200,000. 

8.  Losses  Related  to  Cleaning  and 
Disinfecting  Combine  Harvesters  and 
Other  Losses.  A  number  of  costs  have 
been  claimed  by  about  220  combine 
harvesters  operating  within  the 
regulated  areas,  and  those  who  travel 
outside  of  the  regulated  areas  to  harvest 
crops.  These  losses  are  related  to  the 
cleaning  and  disinfecting  requirements 
of  combine  harvesters,  which 
particularly  afiiected  custom  harvestere 
who  contracted  with  the  Agency  to  do 
pre-harvest  samphng  for  Kamal  bunt. 
These  losses  involved:  (1)  Excess 
damage  to  machines  caused  by 
treatment  protocols;  (2)  cleaning  and 
disinfecting  costs;  (3)  down  time  and 
extra  operational  costs  associated  with 
testing  of  samples  and  treatment 
protocols;  and  (4)  loss  of  business  as 
wheat  producers  inside  and  outside  the 
regulated  areas  switched  to  custom 
harvesters  that  were  not  associated  with 
the  1996  wheat  harvest  in  the  regulated 
areas.  The  most  serious  of  these  claims 
that  can  be  directly  attributed  to  the 
regulations  involves  the  excess  wear 
and  tear  due  to  the  subsequent  corrosion 
on  combines  that  underwent  extensive 
cleaning  and  disinfecting  treatments 
according  to  protocol.  The  loss  in  value 
of  these  combines  is  estimated  at  $2 
million. 

Other  economic  losses  that  have  been 
claimed  by  affected  individuals  in  the 
regulated  areas  but  that  are  diffiailt  to 
quantify  include  additional  handling, 
storage,  and  finance  charges  incurred  by 
handlere  of  nonpropagative  wheat  and 
various  other  claims  by  producers  and 
handlers  in  the  regulated  areas  such  as 
cleaning  and  disinfecting  railcars  and 
trucks  and  buying  wheat  from  alternate 
sources  to  fulfiU  contracts  that 
originally  stipulated  wheat  produced 
from  the  regulated  area.  The  Agency 
continues  to  gather  information  for 
quantifying  costs  to  seed  producers  and 
others  impacted  by  Kamal  bunt  or  the 
Agency  programs  to  limit  it. 

In  sum,  the  quarantine  and  regulatory 
measiues  in  the  southwestern  United 


States  were  necessary  to  protect  the 
wheat  industry  from  a  $500  million  loss 
in  net  sector  income  due  to  a  drop  in 
wheat  export.  The  Southwest  produces 
3  percent  of  the  U.S.  wheat  supply  and 
its  share  of  those  losses  would  have 
been  $15  million,  if  the  export  losses 
were  over.ly  distributed  across  the 
country.  It  is  iikely  that  although  the 
export  losses  would  become  evenly 
distributed  over  time,  the  Southwest 
would  suffer  higher  proportionate  losses 
the  first  year  since  in  the  absence  of  a 
quarantine  it  would  be  perceived  as  the 
focus  of  a  spreading  infestation. 

The  impac:  of  Kamal  bunt  and  the 
subsequent  quarantine  actions  on 
market  value  within  the  regulated  area, 
as  estimated  in  this  analysis,  should  not 
exceed  $44  million  (Table  3).  As 
discussed  in  Section  V  below,  $39 
million  in  compensation  has  been  made 
available  through  budget  apportionment 
to  mitigate  these  losses. 

While  certain  losses  described  above 
are  clearly  linked  to  the  quarantine  and 
emergency  actions,  it  is  likely  that 
individuals  suffering  these  losses 
alternatively  would  have  shared  the 
projected  $500  million  in  export  losses 
which  would  have  occurred  in  the 
absence  of  a  quarantine.  The  costs 
incurred  in  destroying  immattire  wheat 
fields  in  New  Mexico  and  Texas  are 
more  clearly  associated  with  complying 
with  regulatory  directives.  It  is  unlikely 
that  producers  who  planted  with 
suspect  wheat  seed  would  have  plowed 
under  their  fields  without  the  oixier, 
because  imless  producers  surveyed  their 
fields  or  tested  their  grain  the  disease 
may  not  have  become  evident  imtil 
several  years  in  the  figure.  The  cleaning 
and  disinfecting  protocols  for  grain 
storage  facilities  and  farm  equipment, 
which  resulted  in  additional  operating 
expenses,  can  also  be  linked  to 
regulatory  requirements. 

Regulatory  requirements  to  sanitize 
railcars  and  treat  millfeed  caused  many 
domestic  mills  to  drop  contracts  with 
producers  and  handlers  of  grain  from 
the  affected  areas,  resulting  in  a  decline 
in  wheat  prices  within  the  regulated 
areas.  In  the  absence  of  the  regulatory 
requirement  on  millfeed,  domestic 
wheat  millers  would  have  likely 
purchased  negative-testing  grain  fitHn 
the  infected  areas.  Although  some 
millers  were  reluctant,  the  high  quality 
of  the  durum  wheat  produced  within 
this  area,  coupled  with  a  regulatory 
program  that  required  testing,  would 
have  helped  counter  their  reluctance. 
However,  in  addition  to  requiring 
testing  the  regulations  required  that 
millfeed  be  treated  and  railcars 
sanitized,  which  increased  the  costs  of 
milling  wheat  bom  the  regulated  area  by 


$35-40  per  ton,  and  prompted  many 
contracts  with  grain  producers  and 
handlers  to  be  canceled. 

It  is  reasonable  to  expect,  however, 
that  in  the  absence  of  regulation  some 
portion  of  the  losses  would  have 
resulted  as  the  market  responded  to  the 
disease.  A  number  of  importers  refused 
to  honor  purchase  contracts  with 
handlers  for  negative-testing  grain.  This 
is  due  in  part  to  the  perceived  risk  of  the 
product,  and  also  due  to  the  increased 
costs  of  taking  precautionary  measures 
in  handling  grain  from  the  infected 
areas.  Some  decline  in  the  value  of 
iminfected  wheat  within  the  regulated 
area  would  have  likely  occurred  upon 
discovery  of  Kamal  bunt,  even  if 
quarantine  actions  were  not  invoked. 
The  actual  share  of  losses  that  is  directly 
attributable  to  the  presence  of  the 
disease  itself  is  difficiilt  to  quantify. 
Based  upon  the  quantifiable  losses 
calculated  in  this  analysis,  it  is 
estimated  that  roughly  12  percent  of  the 
$44  million  in  losses  (those  associated 
primarily  with  the  plow-down,  cleaning 
and  disinfecting  of  storage  facilities  and 
combine  harvestere,  and  treating 
millfeed)  were  incurred  due  to 
regulatory  actions  and  requirements. 
The  remaining  88  percent  of  the  losses 
(composed  of  loss  in  value  of  negative- 
testing  grain,  seed  and  straw,  and 
positive-tested  wheat)  occurred  in  the 
regulated  area  as  the  market 
concentrated  its  restrictions  to  those 
areas  identified  as  having  Kamal  bunt 

Based  upon  the  export  experience  of 
this  past  year,  it  is  estimated  that  25 
percent  of  the  wheat  intended  for  export 
was  diverted  to  other  markets  because 
countries  refused  to  import  wheat  from 
the  regulated  area,  despite  APHIS" 
assurances  the  wheat  had  twice  tested 
negative  for  Kamal  bunt.  These  losses 
would  have  occurred  if  no  regulations 
had  been  put  into  place  and  arguably 
more  exports  would  have  been  diverted 
to  other  markets  in  the  absence  of 
regulation. 

Table  3.— Estimated  Ljoss  in  Value 

DUE    TO    KARNAL    BUJNT    REGULA- 
TIONS, 1995-96  Crop  Year 
[in  mMnn  dotars] 


Table  3.— Estimated  Loss  in  Value 
due  to  Karnal  Bunt  Regula- 
tions, 1995-96  Crop  Year— Corv 
tinued 

[In  miMon  doUafs] 


Action 

Estimated 
loss  in 
value 

1.  Ptowdown  of  NM  and  TX 
fields  planted  with  infected 
seed 

$1.2 

2.  KB-positive  grain  draefted  to 
animal  feed  market  

4.2 

3.  KB-negative  grain  thai  expe- 
rience loss  in  value  

4.  Cost  of  sanitizing  storage  fa- 

nilitinm 

'28.0 
0.3 

Action 

Estimated 
loss  in 

value 

5.  MiHfeed  treatment  of  KB-neg- 
ative grain _ 

6.  Loss  in  vakje  of  seed 

7.  Loss  in  value  of  straw  

8.  Loss  related  to  cleaning  and 
disinfeding  of  contjine  har- 
vesters   

1.6 
6.0 
02 

2j0 

Totrt 

MJO 

<$28    miKon    is   the   potential    maximum 
amount  of  loss  in  value  of  uninlected  wheal 

V.  Federal  CompensatHm  To  Mitigate 


The  Kamal  bunt  quarantine  that  was 
initially  established  was  necessarily 
broad  due  to  the  lack  of  data  available 
at  the  time  as  to  the  extent  of  the 
infestation.  The  discovery  of  Kamal 
bunt  and  subsequmt  quarantine  and 
emergency  actions  oanmed  after 
production  and  marketing  decisions  had 
been  made.  Producers  and  other  affected 
individuals  had  little  time  or  abihty  to 
avoid  the  imexpected  costs  or  pass  those 
costs  on  to  others  in  the  marketing 
chain.  The  impact  was  particularly 
severe  on  the  wheat  industry  in  the 
affected  area  because  much  of  the  crop 
is  grown  imder  contract  at  specified 
amounts  and  prices. 

In  order  to  alleviate  some  of  these 
hardships  and  to  ensure  full  and 
effective  compliance  with  the 
quarantine  program,  compensation  to 
mitigate  certain  losses  was  offered  to 
producers  and  other  affected  parties  in 
a  regulated  area.  The  payment  of 
compensation  is  in  recognition  of  the 
feet  that  while  benefits  from  regulation 
accrue  to  a  large  portion  of  the  wheat 
industry  outside  the  regulated  areas,  the 
regulatory  biutlen  falls  predominantly 
on  a  small  segment  of  the  affected  wheat 
industry  within  the  regulated  area. 

For  the  1996  wheat  crop,  $39  million 
in  compensation  funding,  including 
pending  compensation  actions,  has  been 
made  available  to  USDA  through  budget 
apportionmoit. 

The  Agency  has  identified  three 
principles  for  deciding  whether  to 
provide  compensation.  First, 
compensation  may  be  appropriate 
where  quarantine  and  emergency 
actions  cause  losses  over  and  above, 
those  that  would  result  from  the  normal 
operation  of  market  fcHces.  Payment  of 
compensatiiHi  would  reflect  the 
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incremental  burdens  of  complying  with 
regulatory  requirements  insofar  as 
market  forces  would  not  otherwise 
impose  similar  or  analogous  costs. 
Second,  compensation  may  be 
appropriate  where  parties  undertake 
actions  that  confer  significant  benefits 
on  others.  Under  this  principle, 
payment  of  compensation  would  be 
intended  to  overcome  the  usual 
disincentives  to  produce  such  benefits. 
Third,  compensation  may  be 
appropriate  where  a  small  number  of 
parties  necessarily  bears  a 
disproportionate  share  of  the  burden  of 
providing  such  benefits.  This  principle 
rests  on  the  widely  shared  belief  that 
burden-sharing  is  a  fundamental 
principle  of  equity. 

The  Agency  compensation  plan  for 
Kamal  bunt  proceeds  from  these  three 
principles.  Individual  decisions 
regarding  what  specific  losses  to 
compensate  and  how  much 
compensation  to  offer  in  each  case  were 
made  in  line  with  the  above  basic 
principles  which  describe  the  goals  of 
compensation.  A  top  equity  priority  was 
compensation  for  costs  of  plowing  down 
fields,  and  for  wheat  and  other  articles 
the  Agency  ordered  destroyed  or 
prohibited  movement.  Compensation 
amounts  took  into  account  the  need  to 
mitigate  real  losses  caused  by  the 
regidations,  so  that  regulated  parties 
would  not  have  a  strong  economic 
incentive  to  avoid  compliance.  At  the 
same  time,  amounts  were  not  set  at  a 
high  enough  rate  to  establish  a  "boimty" 
that  would  encoiirage  fraudulent  claims 
or  behavior  that  would  resiilt  in 
increases  in  contaminated  wheat  or 
other  articles  eligible  for  compensation. 

The  compensation  committed  to  date 
for  the  1995-96  crop  year,  as  published 
as  an  interim  rule  in  the  Federal 
Rflgiater  on  )uly  5, 1996,  and  adopted  in 
a  final  rule  published  in  this  issue  of  the 
Federal  Register,  included 
compensation  for: 

•  Plow-down  of  infected  fields  in 
New  Mexico  and  Texas; 

•  Loss  in  value  of  wheat  testing 
positive  for  Kamal  bimt  for  producers 
and  handlers; 

•  Loss  in  value  of  wheat  testing 
negative  for  Kamal  bimt  for  producers 
and  handlers; 

•  Cost  of  millfeed  treatment: 

•  Cleaning  and  disinfiecting  of  grain 
storage  facilities; 

•  Compensation  for  handlers  and 
growers  with  wheat  inventories  for  past 
crop  seasons; 

•  Compensation  for  participants  in 
the  National  Kamal  Bunt  Survey  whose 
wheat  at  grain  storage  facility  is  found 
positive  for  Kamal  bunt 


These  areas  of  compensation  are 
discussed  below.  Please  note  that 
compensation  has  not  been  necessary 
for  participants  in  the  National  Survey, 
because  Kamal  bunt  has  not  been 
discovered  outside  the  original  outbreak 
area  of  the  Southwest.  Also,  losses  to 
handlers  end  growers  with  wheat 
inventories  for  past  crop  harvest  are 
included  in  the  discussion  of  loss  in 
value  of  negative  testing  grain. 

To  o^et  for  costs  related  to  the  plow- 
down,  compensation  was  offered  to  74 
producers  to  cover  the  $25  per  acre 
plowing  cost  plus  the  $275  per  acre  in 
average  cost  of  production  expenses  (up 
until  the  time  the  crop  was  destroyed). 
In  total,  these  producers  received 
compensation  of  $1.02  million  to  cover 
operating  costs  incurred  for  growing 
wheat. 

Compensation  is  committed  to  owners 
of  contaminated  grain  storage  fadUties 
on  a  one-time  only  basis  for  up  to  50 
percent  of  the  cost  of  decontamination, 
not  to  exceed  $20,000.  Total  cost  of 
compensation,  as  of  March  14,  1997,  is 
estimated  at  $134,000.  with  an  average 
compensation  per  &cility  of  $8,375. 

The  total  compensation  expected  to 
be  paid  for  the  loss  of  value  of  both  KB 
positive  wheat  and  KB  negative  wheat 
from  the  regidated  areas  is 
approximately  $25  million. 
Compensation  paid  as  of  March  14. 
1997,  is  estimated  at  $12,409,000.  The 
categories  of  wheat  eligible  for 
compensation  are  discussed  below. 

Program  guidelines  limited  maximum 
compensation  rates  for  KB  positive 
wheat  to  $2.50  per  bu^el;  producers 
were  asked  to  establish  financial  losses 
by  calculating  the  difference  between 
their  contract  price  and  actual  prices 
received  (if  production  was  pre- 
contracted) or  the  difference  between 
the  estimated  market  value  in  May-)ime 
1996  and  th«r  actual  prices  received  (if 
producti(Hi  was  not  pre-contracted). 
Handlers  were  limited  by  the  same 
maximiun  compensation  amount,  but 
determination  of  financial  loss  was 
based  on  the  difiierence  between  their 
wheat  purchase  price  and  a  $3.60  per 
bushel  salvage  value.  They  may  have 
had  additional  costs  to  sort  and  treat 
their  KB-positive  wheat  (after  finding 
their  KB-negative  wheat  was,  in  fact, 
KB-poative).  Moreover,  many  handlers 
were  reluctant  to  accept  wheat  from 
afiiected  areas.  This  expedited  procedure 
was  offered  to  handlers  in  order  to 
reduce  administrative  and 
recordkeeping  costs  by  not  addressing 
their  losses  cm  a  contract-by-contract 
basis.  It  provided  assistance  that 
avoided  a  market  collapse. 

For  those  growers  who  grew  wheat 
under  contract  but  who  did  not  reonve 


full  contract  price,  compensation  for 
loss  in  value  of  wheat  testing  negative 
for  Kamal  bunt  is  made  based  on  the 
difference  between  the  contracted  price 
and  the  higher  of  the  actual  price 
received  by  the  producer  or  the  salvage 
value.  (Salvage  value  was  to  equal 
whichever  price  was  higher  of  the 
following:  The  average  price  paid  in  the 
region  of  the  regulated  area  where  the 
wheat  was  sold  for  the  period  between 
May  1  and  June  30, 1996;  or  $3.60  per 
bu^el.) 

Compensaticm  for  growera  of 
nonpropagative  wheat  not  grown  under 
contract  is  based  on  the  difference 
between  the  estimated  market  price  for 
the  relevant  class  of  wheat  and  the 
higher  of  the  actual  price  received  or  its 
salvage  value.  (Salvage  value  was  to  be 
the  same  as  above  for  contracted  wheat.) 
The  estimaied  market  price  is  what  the 
market  price  would  have  been  if  there 
were  no  quarantine  for  Kamal  bunt,  and 
is  calculated  for  each  class  of  wheat, 
taking  into  account  the  prices  offered  by 
relevant  terminal  markets  (animal  feed, 
milling,  or  export)  for  the  period 
between  May  1  and  Jime  30. 1996.  with 
adjustments  for  transportation  and  other 
handling  costs.  The  compensation 
formula  for  negative  grain  would 
suggest  an  average  price  drop  of  $1.10 
per  bushel. 

In  order  to  encourage  wheat 
marketings  from  the  regulated  areas  and 
reassiue  millers  that  they  would  not 
incur  any  additional  costs  in  handling 
uninfected  wheat  from  a  regulated  area, 
a  $35  per  ton  cost  o^et  for  heat 
treatment  was  offered  to  millera  using 
KB-negative  wheat  produced  in  a 
regulated  area.  As  of  March  14, 1997. 
108  requests  have  been  made  bom 
millers  in  Minnesota,  Missouri,  Oegon, 
Wisconsin,  and  Virginia  for  a  total  of 
$1.7  million. 

It  should  be  noted  that,  as  stated  in 
the  interim  rule  of  Jidy  5. 1996.  the 
Agency  is  developing  a  compensation 
plan  for  the  loss  in  value  of  1995-96 
crop  season  seed.  This  plan  will  be 
published  in  a  future  edition  of  the 
Federal  Register.  Compensation  for  loss 
in  income  due  to  the  restrictions  placed 
on  movement  of  straw  and  damaged 
custom  harvesters  will  also  be 
addressed  in  a  future  edition  of  the 
Federal  Register. 

Compensation  payments  for  loss  in 
value,  while  not  accounting  for  every 
loss  or  expense  due  to  the  disease  or 
regulation,  limited  the  adverse  impact 
on  wheat  sector  income  of  affected 
individuals  within  the  regulated  areas. 
The  final  amoimt  of  compensation  for 
grain  testing  negative  and  for  millfeed 
treatment  will  (kpend  on  the  marketing 
distribution  of  the  1996  wheat  crop  and 


will  be  proportionately  lower  the  greater 
the  amount  of  wheat  that  is  exported. 

VI.  Conditions  for  Wheat  Production 
and  Utilization  in  a  Regulated  Area  for 
the  1906-07  Crop  Year 

Based  upon  survey  data  identifying 
the  location  of  fields  that  have  tested 
positive,  the  regulations  in  effect  during 
the  1996  harvest  were  modified  in  1997 
for  some  areas  within  the  initial 
quarantine.  The  final  rule  published  on 
October  4. 1996,  set  forth  criteria  by 
which  fields  in  regulated  areas  would  be 
classified  into  two  risk  classes  in  the 
1996-97  crop  year.  The  effects  of  being 
classified  in  a  particular  category  are 
outlined  in  Table  4. 

In  each  regulated  area,  all  or  a  portion 
of  that  regulated  area  is  designated  as 
either  being  a  restricted  area  or  a 
surveillance  area.  There  are  two 


differences  between  being  designated  a 
restricted  area  and  a  siirveillance  area. 
First,  grain  from.a  restricted  area  that 
tests  negative  for  Kamal  bunt  may  move 
under  a  Hmited  permit  from  the 
regulated  area  to  designated  fecilities 
under  safeguard  uid  sanitation 
conditions;  grain  from  a  survallance 
area  that  tests  negative  for  Kamal  bimt 
may  move  imder  a  certificate  to  any 
destination  without  restriction. 
Additionally,  millfeed  from  grain 
produced  in  a  restricted  area  is  required 
to  be  treated,  whereas  millfeed  from 
^^in  produced  in  a  surveillance  area  is 
not  required  to  be  treated. 

Each  restricted  and  surveillance  area 
is  furdier  divided  into  individual  fidds 
within  the  respective  areas.  Each  field 
within  a  restricted  area  will  fall  into  one 
of  three  categories:  (1)  A  field  in  which 


preharvest  samples  tested  positive;  (2)  a 
field  planted  with  known  contaminated 
seed  in  1995;  or  (3)  any  other  field 
witliin  the  restricted  area.  In  a 
surveillance  area,  each  field  will  be 
designated  as  (1)  a  field  planted  with 
known  contaminated  seed  in  1995;  or 
(2)  any  other  field  in  the  siweillance 
area.  In  a  restricted  area,  in  fields  in 
which  preharvest  samples  tested 
positive,  no  Kamal  bunt  host  crops  may 
be  planted  in  the  1996-97  crop  season. 
The  same  prohibition  applies  to  fields 
in  both  restricted  areas  and  surveillance 
areas  which  were  planted  with  known 
contaminated  seed  in  1995.  Also,  as 
noted  above,  millfeed  from  grain  from  a 
field  in  the  "any  other  firid"  category  in 
a  restricted  area  must  be  treated; 
millfBed  from  a  surveillance  area  need 
not  be  treated. 


Table  4.— Condjtions  for  Wheat  Production  and  Utilization  in  a  Regulated  Area 


Definition 

Host  planting 

Seed 

Decontamina- 
tion 

Milfeed 

Survey 

msposiDon  oi 
grain 

Restricted  Area 

Category: 

1  _ 

Fields  in  whict) 

No  host  plant- 

N/A  

Equipment 

N/A 

N/A 

N/A 

preharvest 

ing  in  1996- 

movement 

samples  test- 

97 crop  sea- 

outside regu- 

ed positive. 

son. 

lated  area: 
cleaned  and 
sanitized. 
Movement 
within:  no  re- 
stnctions. 

- 

2 „ 

Fields  planted 
withkixnvn 
contaminated 

No  host  plant- 
ing in  1996- 
97  crop  sea- 

N/A  

Equipment 
movement 
outside  regu- 

N/A  „. 

N/A ..„ 

N/A 

seed  in  1995. 

son. 

• 

lated  area- 
deanedand 
sanitized. 
Movement 
within:  no  re- 
strictions. 

■ 

3 ;.... 

AN  other  fields 

Tested  arvt  If 

Equipment 
movement 

Required,  uv 
lessdesttna- 

Double  tested: 
Samptodm 

Movement  of 
grain  testing 

wiltiin  re- 

from regu- 

stricted area. 

lated  area. 

outside  regu- 

tion State 

field  at  har- 

positive re- 

treated prior 

lated  area: 

controls  ds- 

vest;  corr>- 

stricted;  grain 

toptanbng 

cleaned  and 

positioR 

posite  sam- 

tasting nega- 

only within 

sanitized. 

/iiiovuiiiunL 

ple  prior  to 

tive  may 

regulated 

Movement 

movemenL 

move  under 

area. 

wittiin:  no  re- 
stnctiens. 

.- 

OTMea  permi 
to  designated 
facilities 

' 

• 

under  safe- 
guard and 
svntaoon 

COnunlOnS. 

Surveillance 

Area:, 

^    •■■••••••••••••••• 

Fields  planted 
with  known 
contaminated 

No  host  plant- 
ing in  1996- 
97  crop  sea- 

N/A  

movement 
outside  regu- 

N/A  . 

N/A 

N/A 

seed  in  1995. 

son. 

lated  area: 
cleaned  arxl 

sanitized. 
Movement 
within:  no  re- 
strictions. 

- 
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Table  4.— Conoihons  for  Wheat  Production  and  utilization  in  a  Regulated  Area— Continued 

Definition 

Host  planting 

Seed 

Decontamina- 
tion 

MUlfood 

Sunwy 

Dtspoeition  of 
grain 

Al  other  fields 
located  in  de- 
finable area 
where  no 
fields  in  risit 
level  1  are 
locatad. 

• 

.       . 

Tested  and.  if 
from  regu- 
lated area, 
treated  prior 
to  planting 
only  wHhin 
regulated 
area. 

Equipment 
movement 
outside  regu- 
lated area: 
cleaned  and 
sanitized. 
Movement 
wihin:  nore- 

Not  required  ._. 

Double  tested: 
Swnpledin 
field  at  har- 
vest; com- 
posite sam- 
pie  prior  to 
movement 

Movement  o( 
grain  testing 
poeitive  re- 
stricted: grain 
testing  nega- 
tive may 
move  under 
certificate. 
Safeguard 
and  sanita- 
tion of  rail- 
cars  not  re- 
quired. 

5 ~. 
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The  number  of  wheat  acres  that  is 
estimated  to  Call  into  the  various  risk 
categories  in  the  1996-97  crop  season  is 
presented  in  Table  5.  The  amount  of 
wheat  acres  in  the  regulated  area  is 
estimated  to  be  greatly  reduced  from  the 


previous  years  largely  due  to  factors 
afiiecting  the  wheat  industry  as  a  whole 
(in  particular,  the  projected  decline  in 
export  demand  for  U.S.  wheat).  Wheat 
acres  are  estimated  to  decline  by  36 
percent  in  die  regulated  areas  of 


Arizona,  an  average  of  24  percent  in  the 
three  affected  coimties  of  California,  and 
20  percent  each  in  New  Mexico  and 
Texas. 


Table  5.— Projected  1997  Regulated  Wheat  Acreage,  by  Risk  Categories^ 

Arizona 

CaHfomia 

New  Mexico 

Texas 

Risk  category 

1  ■■»  ■!   ■  ■■  I.I 

impenai 
Viriley 

Bard/ 
Winterttaven 

BIythe 

Total  acres 

Acres 

Ractrii-torl  Arwktk                                        .    .. 

9,200 
105,800 

40 
3.960 

450 
4,060 

3.239 
4.128 

494 
3.906 

13.423 

SurveiHafwe  Area 

90,000 

211344 

Total  1997  Regulated  Area  

115,000 

90,000 

4,000 

4,500 

7.367 

4.400 
5.494 

225.267 

1996  Regulated  Area - 

180,000 

106.592 

8,909 

14,000 

9.209 

324.204 

'  Estimates  obtained  from  the  Kamal  Bunt  Task  Force.  Arizona. 


Overall,  the  impact  of  the  Kamal  bunt 
restrictions  is  likely  to  be  lessened  for 
many  growers  and  other  individuals,  as 
a  large  portion  of  the  regulated  acres 
falls  into  the  less  restrictive  siuveillance 
category.  Additionally,  an  interim  rule 
published  in  the  Federal  Kegialer  on 
May  1. 1997  (Docket  No.  96-016-19.  62 
FR  23620-23628),  estabUshed  a  new 
standard  for  defining  regulated  areas  for 
Kamal  bunt  based  on  finding  bunted 
wheat  kernels  rather  than  just  spores. 
That  interim  rule  substantially  reduced 
the  size  of  the  harvested  wheat  area 
regulated  for  Kamal  bunt,  in  addition  to 
the  market-based  decline  in  wheet  acres 
in  the  regulated  areas  above.  Wheat 
production  can  still  occur  on  fields  in 
the  regulated  areas  (in  restricted 
category  3).  on  land  which  was  not 
previously  planted  with  wheat  in  1996. 
Growers  who  choose  to  plant  wheat  in 
these  areas  are  minimally  restricted  by 
regulations  as  grain  that  tests  negative 
for  Kamal  bunt  can  move  under  limited 
permit  to  designated  facilities. 


Approximately  10.000  acres  in  risk 
categories  1  and  4  are  prohibited  from 
planting  wheat.  The  value  of  wheat 
production  that  could  have  been 
harvested  from  these  fields,  calculated 
at  an  average  price  for  dunmi  wheat 
before  the  disease  outbreak  of  $5.50  per 
bushel,  would  have  been  less  than  $6 
million.'*  The  impact  on  growers  with 
fields  in  these  categories,  however,  is 
uncertain.  While  the  restrictions  deny 
income  that  could  be  earned  from 
wheat,  they  do  not  preclude  the 
planting  of  other  non-host  crops,  such 
as  barley,  alfalfa,  cotton,  and  vegetables. 
In  many  of  the  infected  areas,  especially 
on  irrigated  operations,  wheat  is  either 
double-cropped  or  gro%vn  on  rotation 
with  other  non-host  crops.  The  impact 
on  producers  in  these  risk  categories 
would  therefore  be  minimized  with 
rotation.  Barley  would  likely  be  grown 
on  these  fields:  county  crop  budget  data 


from  Arizona  indicate  that,  except  for 
barley,  the  historical  net  returns 
obtained  from  wheat  production  are 
actually  lower  than  the  net  letxims  for 
all  other  crops.' 

It  should  be  noted  that  changes  in  the 
compensation  plan  to  remunerate  for 
certain  losses  are  being  developed  and 
will  be  published  in  a  future  edition  of 
the  Federal  Roister.  Information 
received  through  pubhc  comments  and 
other  fonuns  is  invaluable  in  refining 
regulatory  policies  regarding  Kamal 
bimt.  With  no  prior  experience  in 
regulating  the  disease,  the  improvement 
of  the  Kamal  bunt  program  requires 
ongoing  input  from  the  public.  This 
process  will  enable  the  Agency  to  better 
protect  the  wheat  growing  areas  of  the 
United  States,  while  causing  the  least 
possible  disruption  to  the  affected  areas. 


*Tbe  estimate  is  based  on  an  average  yield  of  100 
bushels  per  acre  for  durum  wheat  produced  in  til* 
daaert  Southwest. 


>  Other  rotational  crops  include  alfalfa  hay,  sudan 
bay,  upland  and  pima  cotton,  lafflowar,  and  lettuce. 


Vn.  Conaklaratien  of  Alternatives  to  the 
Rule 

A  number  of  aheimatives  to  the 
quarantine  were  com  idered  by  the 
Agency  in  controlling  the  disease 
outbreak.  One  alternative  was  to  limit 
the  scope  of  the  1996  quarantine  by 
regulating  only  fields  that  tested 
positive  for  Kamal  bunt.  This  option 
was  rejected  for  the  following  reasons. 
Kamal  bunt  was  originally  detected  in 
many  certified  wheat  seed  lots  produced 
in  Arizona,  as  well  as  in  some  grain  in 
storage  from  a  previous  harvest.  The 
informaticHi  available  to  the  Agency 
indicated  that  seed  from  the  infected 
lots  were  planted  widely  in  parts  of 
Arizona  and  California,  and  in  a  few 
counties  in  Texas  and  New  Mexico. 
This  infected  seed  could  not  be  traced 
to  specific  fields  because  the  process  of 
seed  ceitification  in  Arizona  allows  seed 
from  different  fields  to  be  cramningled 
in  making  a  seed  lot.  Because  Kamal 
bunt  spores  can  remain  viable  in  schI  for 
as  long  as  4  to  5  years,  and  because 
Mdieat  is  planted  in  rotaticm  in  the 
Southwest,  the  actual  infestaticm  would 
not  be  q)parait  until  fields  came  into 
rotation  with  wheat.  Mcneover.  the 
detectim  of  Kamal  bunt  spores  in  some 
grain  in  storage  from  the  1993  harvest 
indicated  that  the  disease  had  been 
present  kx  at  least  several  years.  Given 
that  there  is  currently  no  feasible  sml 
test,  the  disease,  in  ^is  situatitm.  could 
only  be  detected  as  wheat  is  planled. 
The  unknown  extent  of  the  infestatioo 
in  Arizona  and  Caliibraia  necessitated 
broader  control  actions  than  those 
offered  by  quarantining  infected  fields. 
In  New  Mexico  and  Texas,  wdiere  wheat 
acreage  planted  with  suspect  seed  was 
limited  and  the  wheat  crop  was 
immature,  regukttwy  acticms  %vere 
directed  at  plow-down  of  those  fields. 

Another  ahemative  availabfe  to  the 
Agency  would  be  not  to  quarantine. 
This  alternative  was  reje^ed  as  it  could 
not  be  justified  given  the  risk  of  spread 
of  Kamal  bunt  to  iminfected  areas  and 
the  potential  for  significant  losses  in  the 
wheat  expmt  market.  The  quarantine 
actions  to  prevent  disease  spread  serve 
to  instill  domestic  and  foreign  consunm 
confidence  in  the  integrity  of  U.S. 
wheat.  The  1995-96  Kamal  bunt 
program  provided  pre-harvest  sampling 
of  all  wheat  fields;  compensation  far 
losses  as  a  result  of  Agency  actions;  and 
remuneration  to  oCEwt  part  of  the 
additional  costs  in  hanHling  and  treating 
wheat  produced  in  the  regulated  area 
(through  a  millfeed  cost  ofbet  and  a 
cost-share  fedlity  clean-up  program 
with  grain  handlers).  Without  Federal 
intervention,  it  is  conceivable  that  farm 
income  of  wheat  producers  both  within 


the  affected  area,  and  outside  the 
regulated  area,  would  have  been  more 
n^atively  impacted.  Thmefore.  it  is  also 
conceivable  that  Federal  intervention  to 
prevent  the  spread  of  KB  beyond  the 
regulated  areas  and  to  identify  the  KB 
status  of  acres  within  the  regulated  areas 
may  have  had  a  salutary  efiect  on  the 
market  and  a  beneficial  impact  on  prices 
both  within  and  outside  the  regulated 
areas. 

When  the  treatment  protocob  for 
regulated  articles  were  established,  few 
options  to  the  requirements  were  made 
available  to  affected  wheat  growera. 
handle's,  and  combine  owners.  These 
specific  protocols  were  based  on  the 
b«8t  scientific  information  available  on 
disease  managemmt  in  other  countries 
affected  by  Kamal  bunt.  Furthermore, 
the  decision  to  require  millfeed 
treatment,  as  widi  other  treatment 
requirements,  was  based  on  risk 
assessments  that  were  conducted  to 
determine  the  aoceptabfe  level  of  rid(  of 
the  various  modes  of  transportation  of 
the  disease.  Cnnpensation  is  thus  being 
considered  to  o&et  unanticipated  losses 
and  damages  caused  by  the  regulatory 
requirements. 

Vm.  Regolatary  FWdUUty  AiuJysi»- 
Ii^MHis  oa  SimH  EirtMaa  WHhin  the 
Eagalrtsd  Area 

The  Reeulatoiy  Flexibility  Act 
requires  that  agencies  assess  the  impact 
of  regulations  on  small  businesses, 
oi]^uuzatiaos,  and  governments.  A 
majority  of  the  firms  in  the  affected  aree 
can  be  classified  as  small  based  on 
criteria  established  by  the  Small 
Business  Administration  (SBA).  Much 
of  the  analysis  on  impar**  discussed  in 
the  previous  sactioos  are  therefore 
applicable  to  these  firms.  Unless 
otherwise  noted,  the  SBA's 
characterization  of  a  small  business  for 
the  categories  of  interest  in  this  analysis 
is  a  film  that  employs  at  most  500 
employees,  or  h^  sales  of  $5  million  or 
less.  The  SBA  defines  a  "small"  v^ieat 
producer  as  having  sales  of  less  than 
$500,000. 

In  additirm  to  i»ivate  businesses  that 
produce  and  handle  grain  in  the 
regulated  area,  there  were  a  number  of 
other  parties,  such  as  govemmmtal  and 
quasi-governmental  entities  and 
industry  organizations,  that  were  also 
affected  by  the  quarantine.  For  example, 
farm  organizations  that  represented 
producer  interests  were  impacted  by  the 
reduced  activity  due  to  a  change  in  ferm 
receipts.  Local  governments  may  also 
have  experienced  a  change  in  the 
business  activity  fevel,  and  thus  tax 
receipts,  due  to  lower  fermer  spending. 
Seed  certification  boards  are  expected  to 
see  loww  levels  of  seed  certification  as 


the  demand  for  seed  is  reduced.  State 
and  county  departments  of  agricultiue 
could  also  have  experienced  increased 
fimandal  burdens  as  regulatory 
responsibilities  related  to  Kainal  bunt 
siuveillance  and  protocol  monitoring 
increased  on  the  local  level.  The 
magnitude  of  these  effects,  however,  are 
not  quantifiable.  The  information  below 
describes  the  number  of  firms  affected 
and  provides  insight  into  the  impact  on 
small  entities  due  to  Federal 
regulations. 

Number  of  Producers  and  Acreage  in 
Regulated  Area  (RA):  There  were  5,657 
feims  in  the  counties  of  the  RA  as 
reported  in  1992  wrath  1,501.089  acres.' 
About  */a  of  the  reported  total  acreage 
was  irrigated.  There  were  598  wheat 
growers  in  the  coimties  of  the  RA:  236 
in  Califcnnia  (out  of  2.236  %dieat 
growers  in  the  State);  310  in  Arizona:  40 
in  New  Mexico  (out  of  892  in  the  State): 
and  12  in  Texas  (out  of  14,877  in  the 
State).  Total  wheat  acreage  reported  in 
these  counties  in  1992  was  176,753 
acres  producing  13.3  million  bushels. 
Wheat  acreage  represented  less  than  12 
percent  of  total  ^m  acreage. 

CharacteristicM  of  Producers  in  the 
RA:  Similar  cotton  and  vegetabfe 
production  data  suggest  that  the  primary 
source  of  income  in  these  areas  is 
derived  from  cotton  and  vegetable 
production.  Cottmi  acreage  in  the 
counties  of  the  RA  was  reported  at 
496,284  acres  on  1,301  farms  in  1992. 
Vegetables  grown  for  harvest  was 
repented  <m  509  ferms  vnAx  202.694 
acres.  The  acreage  and  numbCT  of 
producers  growing  wdieat.  cotton,  and 
other  crops  vary  from  year  to  year 
dependii^  on  rotations,  price  and 
weather  e^qpectaticms,  anid  other  fectors. 
Wheet  is  oft«i  a  rotation  cn^  in  cotton 
and  vegetabfe  crop  production 
providing  a  mora  s^fe  income  whife 
"resting  the  soil"  and  providing  weed 
controL  Common  rotations  call  few 
wheat  in  one  year  in  three.  Data  for  the 
Pacific  region  indicate  that  the  previous 
crop  on  57  percent  of  the  wheat  acres 
in  1989  had  crops  other  than  v^Mef 
Forty-percent  had  wheat,  whife  2 
percent  had  com  and  1  percent  had 
soighum  as  the  previous  crop. 

GV  the  total  598  wheat  ferms  in  the 
counties  of  the  RA,  577  (w  96.5  percent) 
were  growing  wheat  on  irrigated  fields. 
Of  the  598  wheat  producers  in  the  RA, 
86  pocent  of  producers  harvested  499 
acres  or  less  of  wheat.  These  514  v^eat 
producers  are  assumed  to  be  classified 
in  the  SBA  business  classificaticm  as 


*SoureK  1992  Caoaiu  of  Agrictthnra. 

''  Sooroa:  Knonomic  Raaaaich  Sarvioe, 
Chainctanstic*  and  Arxfuction  Cost*  o^(/.S.  Wheat 
Fanut.  19$9.  Octobar.  1993. 
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being  "small  entities."  It  is  assumed  that 
the  other  84  growers  are  excluded  from 
this  business  classification.  Wheat 
growers  in  the  RA  typically  lack  on-Carm 
storage. 

Acreage  Affected:  By  1995/96.  the 
amount  of  planted  wheat  acreage  in  the 
counties  of  interest  had  increased:  the 
total  number  of  growers  in  the  RA  was 
reported  at  882  growers  (455  in  Arizona, 
354  in  California,  72  in  New  Mexico, 
and  1  in  Texas),  with  wheat  acreage 
totaling  over  300,000  acres. 
Approximately  145  growers  were  found 
to  have  grown  KB-positive  wheat,  and 
73  growers  were  issued  plow-down 
orders.  As  a  percentage  of  the  total  in 
the  four  States  of  the  RA,  quarantine 
actions  affected  less  than  3.3  percent  of 
producers,  3.75  percent  of  wheat 
acreage,  but  almost  8  percent  of  wheat 
prodiictiai. 

Baaed  on  the  SBA's  size  definition,  86 
percent  of  producers  (514  out  of  598)  are 
assumed  to  be  classified  within  the 
small  business  category.  Thus,  the  mafor 
part  of  any  impact  from  Kamal  bunt  or 
Kamal  bunt  regulations  is  assumed  to 
fall  (HI  these  individuals. 

Harvesters:  Harvesting  equipment  is 
expensive  and  specialized  for  many 
agricultural  crops.  With  a  cost  of  over 
$130,000  for  a  new  combine  and  (uily  a 
limited  time  of  use.  many  wheat 
growe»s  in  the  regulated  area  depend  on 
custom  operators  cv  "custom  cutters"  to 
harvest  their  w^eat  crop.  It  is  estimated 
that  about  390  combines  were  needed  to 
harvest  the  1995/96  wheat  crop  in  the 
regulated  area,  with  rnvxh  of  it  being 
supplied  by  custom  cutters.  There  were 

ErobaMy  20  to  30  firms  engaged  in  this 
usiness  activity  (not  including 
individuals  who  may  have  done  some 
custom  cutting  of  neighboring 
properties).  AU  firms  are  assumed  to  be 
clanified  in  the  ^A  classification  as 
being  a  "small  business."  It  is  assiuned 
that  only  a  few  of  these  firms,  namely 
those  tfaiat  were  subjected  to  extensive 
cleaning  and  disiniiBCtioD  if  they  had 
harvested  many  KB-poaitive  fields, 
suflisred  loeses  to  their  machinery  as  a 
result  of  quarantine  acti(His.  Additional 
losses  occurred  because  some  harvesters 
were  not  allowed  to  bring  their 
equipment  to  certain  States. 

wheat  Seed  Dealers:  Wheat  seed 
dealers  sell  seed  to  growrers  to  produce 
their  crop  far  milling.  They  also 
represent  seed  wheat  research  firms  in 
that  they  sell  wheat  seed  that  is  groMm 
to  be  used  as  seed  for  the  next  growing 
season  or  for  export.  This  wheat  seed  is 
called  private  variety  seed  as  it  was 
developed  by  a  private  firm  and  has  a 
plant  variety  protection  "patent"  on  that 
variety.  There  aie  approximately  25  to 
30  seed  marketing  finns  in  the  RA:  srane 


specialize  in  acquiring  seed  production 
from  the  RA  for  export.  Probably  3  to  4 
seed  wheat  dealers  have  over  80  percent 
of  the  seed  business  in  the  RA.  These 
firms  wereiaffected  by  quarantine 
actions,  i.e.  by  the  restriction  on  selling 
or  transferring  seed  out  of  the  RA.  Some 
of  these  firms  derive  their  income  from 
other  enterprises  such  as  vegetable 
production,  rather  than  solely  from 
wheat  production  and  marketing.  The 
number  of  firms  that  can  be  classified  as 
"small"  cannot  be  determined  due  to 
the  proprietary  natiue  of  sales  records. 

Seed  Wheat  Research  Firms:  Seed 
wheat  research  firms  take  the  risk  and 
have  the  expotise  to  develop  new 
wheat  varieties  for  future  use.  Many 
develop  a  relatitnahip  with  a  seed 
wheat  dealer  (who  is  then  called  an 
"associate")  to  mariiet  the  developers' 
specific  varieties.  Seed  wheat  research 
firms  use  seed  production  in  the  RA  as 
a  basis  for  seed  to  be  used  in  climates 
similar  to  the  RA,  e.g.  the 
Mediterranean,  or  use  production  in  the 
RA  aa  seed  increases"  to  be  used  in 
Northern  climates  the  following  spring. 
There  are  apivoximately  5  to  9 
commercial  seed  wheat  research  firms 
engaged  in  the  RA,  with  perhaps  3  to  4 
major  firms  oonditcting  ovw  70  percent 
of  research  activity.  Abo.  there  are 
small  firms  in  the  RA  that  specialize  in 
"seed  increases"  for  varieties  being 
developed  by  universities,  private 
companies,  and  foreign  countries.  The 
niunber  of  firms  that  can  be  classified  as 
"smaU"  according  to  SBA  standards 
cannot  be  determhMd  due  to  the 
proprietary  nature  of  sales  records. 

(Mstom  Haulers:  There  are 
approximately  130  to  140  individuals  in 
the  RA  that  haul  grain  frtim  fields 
directly  after  harvest  to  storage  and 
load-out  locations  (referred  to  as  grain 
handlers).  Scnne  of  these  individuals 
also  haul  farm  machinery  from  field  to 
field  to  prepare  or  harvest  wheat  and 
other  crops.  The  number  of  firms  that 
can  be  categorized  as  a  "small  business" 
is  unknown. 

Ckain  Hcmdiers:  Grain  handlers  store 
and  imload  nonpropagative  wheat 
received  from  growers.  Wheat  is 
received  by  trucks,  pickups,  and  Curm 
tractors  pulling  either  grain  buggies  or 
farm  wagons.  Ownmship  of  the  wheat  is 
usually  transferred  from  the  grower  to 
the  grain  handler.  It  is  estimated  that 
there  are  92  such  assembly  sites  in  the 
RA  (50  in  Arizona,  33  in  California.  8 
in  New  Mexico,  and  1  in  Texas).  Off- 
farm  storage  capacities  are  only 
available  on  a  State-wide  basis  *: 


Arizona  (22.3  million  bushels). 
Cahfomia  (98.04  million  bushels).  New 
Mexico  (15.63  million  bushels);  and 
Texas  (840.2  million  bushels).  The  SBA 
defines  a  small  grain  elevator  as  one  that 
employs  fewer  than  100  employees.  It  is 
estimated  that  nearly  all  of  the  elevators 
in  the  regulated  areas  can  be  classified 
as  "small." 

Wheat  Millers:  The  number  of  wheet 
millers  for  the  four  States  are  ': 
California  (12.  with  1  processing 
dunun);  Arizona  (2,  with  1  processing 
dtuTun);  New  Mexico  (none);  Texas  (7, 
with  1  processing  rye).  There  were  24 
millers  in  and  aroimd  the  RA  that 
entered  into  limited  permits  with 
APHIS:  2  in  Arizona,  1  in  New  Mexico, 
and  21  in  California.  Limited  permit 
data  indicate  that  millers  in  the 
following  States  were  also  affected: 
Minnesota,  Oregon,  Virginia,  Missouri, 
and  Wisconsin.  Hie  size  of  these 
operations  could  not  be  estimated  in 
terms  of  their  ^A  classification  as 
"small"  or  "laige"  businesses.  However, 
these  firms  are  likely  to  be  classified  as 
a  "small"  business. 

Prepared  Feed  Manufacturers:  The 
number  of  animal  feed  manubcturers 
and/or  milUeed  processors  in  the 
Riverside-San  Bonardino  primary 
metropolitan  statistical  area  (PMSA)  is 
15,  and  there  are  11  in  Arizcma.'"  Only 
12  of  these  26  estabtishments  employed 
over  20  employees.  The  Riverside-San 
Bernardino  PMSA  data  indicates  that 
the  15  establishments  in  that  area 
collectively  employed  a  total  of  600 
workers  with  a  $20.5  miHicm  payroll  (8 
establishments  of  the  15  employed  mne 
than  20  employees).  Based  on  these 
data,  it  is  estimated  that  these  larger 
firms  employ  about  62  woricers  on 
average  and  smaller  firms  had  15 
workers  per  firm.  Similar  data  for 
Arizona  show  that  4  of  the  11 
establishments  in  that  State  employed 
more  than  20  employees.  Given  these 
scant  data  and  ^A's  definition  of  a 
"small  business"  in  this  group  (SIC 
2048) — ^i.e.,  an  establishmmt  vnth  fewer 
than  500  employees — it  is  assumed  that 
all  firms  Call  in  SBA's  "small"  business 
category. 

Feedlots:  It  is  estimated  that  about  24 
feedlots  in  the  RA  (presumably  feeding 
beef  cattle)  were  a^cted  by  the 
regulations.  They  Mreie  found  in  Arizona 
(16),  New  Mexico  (3),  and  California  (5). 
SBA's  definition  of  a  "small  business" 
in  this  group  (SIC  0211)  is  an 
establishment  mrith  sales  less  than  $1.5 


million.  No  sales  data  on  these  firms 
were  available,  so  it  is  not  possible  to 
estimate  the  number  of  firm&that  do  not 
fedl  in  SBA's  small  business  category. 
Based  on  the  above  information,  we 
have  concluded  that  the  majority  of  the 
impact  of  Kamal  bunt  and  subsequent 
regulations  falls  on  small  businesses.  It 
is  conceivable,  however,  that  without 
Federal  intervention,  individual  States 
and  importing  countries  would  place 
their  own,  perhaps  more  severe, 
restrictions  on  wheat  shipments  from 
the  regulated  areas.  The  1996  Kamal 
bunt  program  provided  pre-harvest 
sampling  of  fields  and  other  measures  to 
ensure  the  quality  of  wheat  from  the 
regulated  areas.  The  use  of  liinited 
permits  for  uninfected  wheat  further 
facilitated  the  marketing  flow  of  wheat, 
thereby  enabling  the  wheat  industry 
within  the  regulated  areas  to  be 
preserved. 

K.  Summary  and  Conclusions 

The  imposition  of  quarantine  and 
emergency  actions  against  Kamal  bimt 
was  a  necessary,  short-nm  measure 
taken  to  prevent  the  artificial  spread  of 
the  disease  to  other  wheat-producing 
areas  in  the  United  States.  The 
establishment  of  Kamal  bunt  would 
have  had  serious  adverse  impact  on  the 
wheat  export  market,  as  over  half  of  U.S. 
wheat  exports  are  to  coimtries  that 
maintain  restrictions  against  imports 
fitim  countries  where  Kamal  bunt  is 
known  to  occiu-.  In  the  absence  of 
regulatory  action,  it  is  conceivable  that 
farm  income  both  within  and  outside 
the  regulated  areas  could  have  been 
further  jeopardized. 

Given  the  regulatory  objective  of 
disease  eradication,  the  quarantine 
measures  to  control  a  new  disease 


outbreak  such  as  Kamal  bunt  is 
necessarily  broad  due  to  the  lack  of 
information  on  the  extent  of  the 
outbreak.  These  actions,  enacted  after 
production  and  marketing  decisions 
were  in  place,  undoubtedly  had  an 
adverse  impact  on  growers  and  other 
affected  individuals;  many  were  likely 
unable  to  recover  unexpected  costs.  "Hie 
loss  in  market  value  due  to  the 
quarantine  is  estimated  at  $44  million. 
The  majority  of  affected  individuals  and 
firms  can  be  classified  as  "small"  based 
on  criteria  established  by  the  Small 
Business  Admirnstration. 

In  order  to  reduce  the  economic 
impact  of  the  quarantine  on  affected 
wheat  growers  and  other  individuals, 
compensation  was  provided  to  mitigate 
certain  losses  and  expenses.  The 
pajrment  of  compensation  is  in 
recognition  of  the  feet  that  while  a  large 
portion  of  the  benefits  of  regulaticm 
accrue  to  others  outside  the  regulated 
area,  the  regulatory  burden  fells 
disproportionately  on  a  small  segment 
of  the  industry.  Indeed,  it  could  be 
argued  that  without  compensation,  the 
regulatory  actions  would  not  have  been 
economically  justified,  as  the  costs  of 
disease  control  that  are  borne  now  could 
have  a  greater  weight  than  benefits  that 
are  received  in  the  future. 

Based  upon  our  analysis,  we  have 
concluded  that  our  quarantine  measures 
were  appropriate  and  justifiable  when 
compared  with  the  magnitude  of  the 
benefits  achieved.  Even  a  10-percent 
reduction  in  wheat  exports  would  have 
a  significant  effect  on  wheat  sector 
income.  It  is  estimated  that  a  10-percent 
decrease  in  U.S.  wheat  exports  would 
cause  a  decline  in  wheat  sector  income 
of  over  $500  million. 


As  of  April  4, 1997,  $39  million  in 
compensation  funding  has  been  made 
avaifeble  to  USDA  through  budget 
apportionment.  While  not  accoimting 
for  every  loss  or  expense  due  to  the 
disease  or  regulation,  compensation  for 
loss  in  value  lessened  the  adverse 
impact  on  wheat  sector  income  within 
the  regufeted  areas. 

As  more  information  is  obtained  on 
disease  prevalence,  the  number  of 
regulated  acres  are  reduced  and 
restrictions  for  the  1996-97  crop  season 
are  modified  to  be  commensurate  with 
the  level  of  risk.  The  impact  on  those 
that  are  affected  by  regulation  would 
also  likely  be  reduced;  unlike  in  1996, 
the  1997  restrictions  on  wheat  planting 
are  known  in  advance  and  can, 
therefore,  be  taken  into  account  when 
cropping  decisions  are  made. 

Wheat  acreage  in  the  regulated  areas 
is  projected  to  decline  bom  1995-96 
levels,  largely  due  to  decreased  demand 
for  U.S.  wheat  exports.  Less  than  5 
percent  of  the  acres  in  the  regulated 
areas  is  prohibited  from  planting  wfieat. 
The  impact  on  ferm  income  due  to  this 
prohibition  is  imcertain,  as  wheat  is 
normally  rotated  with  other  crops. 
Overall,  the  impact  of  the  Kamal  bunt 
restrictions  on  wheat  production  in  the 
regulated  areas  is  likely  to  be  small,  as 
wheat  can  still  be  grown  on  ample, 
available  land  that  was  not  planted  with 
wheat  in  1996. 

Done  in  Washington,  DC,  this  30th  day  of 
April  1997. 

Donald  W.  Lucl»ii«Br, 

Acting  Administrator,  Animal  and  Plant 
Healtii  Inspection  Senrice. 
[FR  Doa  97-11718  Filed  5-1-97;  11:27  am) 
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DEPARTMENT  OF  EDUCATION 

Sata  and  Drug-Free  Schools  and 
Communitlas  National  Programs— 
Qranta  to  Institutions  of  Higher 
Education  (Validation  Competition) 

agency:  Department  of  Education 
action:  Notice  of  final  priorities  and 
selection  criteria  for  fiscal  year  1997. 

SUMMARY:  The  Secretary  announces  final 
priorities  and  selection  criteria  for  fiscal 
year  (FY)  1997  under  the  Safis  and  Drug- 
Free  Schools  and  CtHnmunities  (SDFSC) 
National  Programs  Grants  to  Institutions 
of  Higher  Education  (IHEs)  Validation 
Competition.  The  Secretary  takes  this 
action  to  focus  Federal  financial 
assistance  on  an  identified  national 
need.  The  priorities  are  intended  to 
increase  knowledge  about  effiective 
programs  by  validating  model  strategies, 
policies,  and  activities  to  prevent 
violent  behavior  and  the  illegal  use  of 
akohol  and  other  drugs  by  college 
students.  To  adiieve  this  goal,  the 
Department  will  fund  projects  designed 
to  work  in  partnership  with 
neighborhood  campus-communities  to 
comet  students'  normative  beliefs  about 
their  peers'  illegal  use  of  alcohol  and 
other  drugs  or  limit  access  and 
availability  of  illegal  alcohol  and  other 
drugs  in  the  campus-community. 
EFFECTIVE  DATE:  These  priorities  take 
effect  Jime  5, 1997. 

FOR  FURTHER  aiFORMATION  CONTACT:  Safe 
and  Drug-Free  Schools  Program.  U.S. 
Department  of  Education,  600 
Independence  Ave..  SW.  Room  604 
Portals.  Washington.  DC.  20202-6123. 
Telephone:  (202)  260-3954.  Individuals 
who  use  a  teleconununication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  am  and  8  pm. 
Eastern  time,  Monday  through  Friday. 
SUPPIEMDITARY  MFORMATKM:  Despite 
progress,  enabled  in  part  by  a  significant 
ongoing  commitment  of  Federal 
finnnriwl  resources  to  support  programs 
designed  to  prevent  college  students' 
illegal  use  of  alcohol  and  other  drugs, 
recent  naticmal  data  reflect  high  rates  of 
use  by  college  students,  resulting  in 
negative  consequences,  including 
violence  on  campus.  Littie  research  has 
been  conducted  on  prevention  (Mtigrams 
in  higher  educaticm.  residting  in  a  lack 
of  useful  informaticm  to  guide 
prevention  professionals  in  the  design 
and  implementation  of  effective 
programs  on  college  campuses.  While 
infwmatirai  about  promising  alcohol 
and  other  drug  prevention  programs  and 
strategies  is  gradiially  becoming  more 
available,  most  programs  still  are 
neither  based  oo  solid  research  nor 


evaluated  rigorously.  Only  recenUy  have 
data  been  collected  about  the  incidence 
of  violence  and  crime  on  college 
campuses.  Little  information  is  available 
about  the  effectiveness  of  violence 
prevention  programs  on  college 
campuses. 

The  results  of  these  validated  {Ht>jects 
may  be  used  by  the  Secretary  of 
Education  to  identify  and  disseminate  to 
IHEs  successful  programs  that  prevent 
violent  behavior  and  illegal  use  of 
alcohol  and  other  drugs  by  college 
students.  Applicants  should  be  prepared 
to  provide  statistics  and  infbimati<m  on 
crimes  occurring  on  campus,  especially 
liquor  law  violations,  drug  abuse    ■ 
violations,  and  weapons  possession,  as 
required  under  ciurent  law. 

Under  previously  funded  priorities 
under  this  program.  Federal  funds  have 
supported  the  development  and 
implementation  of  a  wide  range  of 
prevention  activities.  The  priorities 
supp<Nled  in  this  year's  competition 
will  focus  on  the  validation  of  two 
promising,  research-based  approaches 
that  have  yet  to  be  tested  rigorously  in 
the  campus-community.  Research 
shows  that  students  who  perceive  a 
permissive  campus  alcohol  use 
environment  tend  to  drink  more  heavily 
than  they  would  otherwise  based  on 
their  personal  attitudes  (Perkins. 
Wechsler,  )oumal  of  Drug  Issues.  Vol. 
26  No.4,  pp.  961-974. 1996).  Also, 
considerable  reeearch  at  the  community 
level  shows  that  access  to  and 
availability  of  alcohol  strongly  influence 
the  rate  of  alcohol  problems  within  a 
given  population  among  both  moderate 
and  heavy  drinkers  (Gruenewald. 
Millar,  and  Roeper.  Alcohol  Health  and 
Research  World.  Vol.  20.  No.  4.  pp.  244- 
245, 1996).  Research  also  shows  that 
thoe  is  a  correlation  between  heavy 
alcohol  consurapticm  and  violence. 
Binge  drinkers  were  more  likely  than 
their  non-binging  counterparts  to 
encounter  actual  physical  violmoe. 
expmience  forced  sexual  touching,  and 
endure  unwanted  sexual  intercourse. 
(Presley.  Mailman.  Cashin.  and 
Leichliter,  in  press) 

IHEs  need  to  reassess  the  alcohol, 
other  drug,  and  violence  prevention 
programs  they  are  currently  conducting 
and  modify  or  replace  programs  that  fail 
to  show  a  measurable  impact  on 
reducing  alcohol,  other  drug  use.  and 
violence  with  programs  that  are 
effective  or  pnnnising.  To  promote 
efiiective  prevention  [Mtjgramming.  the 
Department  of  Education  encourages 
IHEs  to:  design  programs  based  on  an 
assessment  of  objective  data  (such  as 
needs  assessments,  student-use  surveys, 
assessments  of  students'  dispositions 
tovvard  drug  use);  develop  meesurable 


goals  and  objectives  linked  to  the 
identified  needs;  use  prevention 
approaches  that  research  or  evaluation 
has  shown  to  be  effective  in  preventing 
or  reducing  violent  behavior  or  the 
illegal  use  of  alcohol  and  other  drugs: 
and  use  evaluation  results  as  part  of  a 
continuous  improvement  process  to 
correct  approaches  that  are  not  woridng 
and  strengthen  approaches  that  are 
woridng. 

Applicants  should  show  the  ability  to 
start  their  campus-community  program 
soon  after  receiving  federal  funding  in 
order  to  maximize  the  time  available  to 
show  impact  within  the  grant  period  of 
two  years.  Projects  supported  through 
this  competition  should  be  designed  to 
demonstrate  and  document  significant 
reductions  in  alcohol  and  other  drug  use 
and  violence  at  colleges  and  universities 
over  the  grant  period.  Because  of  the 
need  for  a  sound  evaluation  plan, 
applicants  are  advised  to  obtain  outside 
expert  consultation  prior  to  submitting 
applications. 

For  additional  information  or  data 
about  college  drug  prevention  programs, 
policies,  strategies,  and  activities, 
contact  the  Department  of  Education's 
Higher  Education  Center  for  Alcohol 
and  Other  Drug  Prevention.  The  Center 
is  a  national  resource  for  training  and 
technical  assistance  to  postsecondary 
institutions.  The  Center  can  be 
contacted  at  1-800-676-1730  or 
through  its  web  site  at  www.edc.org/ 
hec/ 

Note:  This  nodoe  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
appUcatioDS  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
oftheFadarair 


Applications  for  this  competition 
must  be  received  at  the  addivss 
specified  in  the  notice  inviting 
applications  for  this  competition  no 
later  than  4:30  pjn.  on  the  deadline 
date  in  the  notice  inviting  application. 
Applications  received  after  that  time 
will  not  be  eligible  for  funding. 
Postmarked  dates  will  not  be  accepted. 

In  making  awards  under  this  program. 
the  Secretary  may  take  into 
consideration  the  geographic 
distributioo  and  diversity  of  activities 
addressed  by  the  projects,  in  addition  to 
the  rank  order  of  applications. 

Contingent  upon  the  availability  of 
funds,  the  Secretary  may  make 
additicmal  awards  in  fiscal  year  1998 
from  the  rank-ordered  list  of  unfunded 
applicants  from  this  competition. 

Abeeliile  Prioritias 

Under  34  CFR  75.105(c)(3)  and  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act  of  1994.  the  Secretary 


gives  an  absolute  preference  to 
applications  that  meet  one  m  both  of  the 
following  priorities.  The  Secretary.funds 
under  thLs  competition  only 
^plicaticms  that  meet  one  or  both  of 
these  absolute  priorities:  Absolute 
Priority  #1— <Ionecting  Nfisperceptions 
of  Student  Alcohol  and  Other  Drug  Use 
by  Students  Attending  Institutions  of 
Higher  Education 

Under  this  priority,,  applicants  must 
propose  projects  that  develop, 
implement,  and  validate  approaches  to 
prevent  violent  behavior  and  the  illegal 
use  of  alcohol  and  other  drugs  by 
students  attending  institutions  of  higher 
education  by  correcting  misperoeptions 
of  student  alcohol  and  drug  use  norms. 
Projects  must: 

(a)  Correct  the  misperoeptions  among 
the  campus-community  population- 
(including  college  students,  faculty, 
■administrators,  and  parents)  about 
levels  of  student  campus  alcohol  and 
drug  use,  student  alcohol  and  drug  use 
norms,  and  the  consequences  of  student 
alcohol  and  drug  use; 

(b)  implement  a  rigorous  evaluation  of 
the  project,  using  outcome-based 
performance  indicators,  that  documents 
strategies  used  and  measures  the 
effectiveness  of  the  program  or  strategy 
in  reducing  student  drug  use  and 
violent  behavior; 

(c)  use  a  campus-community  coalition 
to  plan  and  implement  the  project:  and 

(d)  at  the  request  of  the  Secretary, 
coordinate  with  any  report  being 
prepared  under  section  204(a)(4)(B)  of 
the  Student  Right-to-Know  and  Campus 
Security  Act  on  policies,  procedures 
and  practices  which  have  proven 
effective  in  the  reduction  of  campus 
crime. 

Absolute  Priority  92— Limiting  Student 
Access  to  and  Availability  of  Alcohol 
and  Other  Drugs  at  Institutions  of 
Higher  Education 

Under  this  priority,  applicants  must 
propose  projects  that  develop, 
implement,  and  validate  approaches  to 
prevent  violent  behavior  and  the  illegal 
use  of  alcohol  and  other  drugs  by 
students  attending  institutions  of  higher 
education  by  limiting  student  access  to 
and  availabUity  of  alcohol  and  other 
drugs.  Projects  must: 

(a)  Establish  or  expand,  and  enforce 
policies  that  limit  student  access  to,  and 
availability  of,  alcohol  and  other  drugs 
in  the  campus-commuiuty  for  collie 
students: 

(b)  implement  a  rigorous  evaluation  of 
the  project,  using  outcome-based 
I>erformance  indicators,  that  dociunents 
strategies  used  and  measures  the 
effectiveness  of  the  program  or  strategy 


in  redudng  student  drug  use  and 
violent  behavior, 

(c)  use  a  campus-oommunity  coalition 
to  plan  and  implement  the  project;  and 

(d)  at  the  request  of  the  Secretary, 
coordinate  %vidLany  rq>ort  being 
prepved  under  section  204(a)(4)(B)  of 
the  Student  Right-to-Know  and  Campus 
Security  Act  on  policies,  procedures 
and  practices  which  have  (noven 
effective  in  the  reduction  of  campus 
crime. 

Selection  Criteria 

(a)  (1)  The  Secretly  uses  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of 
these  critfflia  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  or  factor  tmder  that  criterion  is 
indicated  in  parentheses. 

(b)  The  criteria. — 

(1)  Need  for  project.  (10  points) 

(i)  The  Secretary  considers  the  need 
for  the  proposed  project 

(ii)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  magnitude  or  severity  of 
the  problem  to  be  addressed  by  the 
proposed  project. 

(2)  Siffiificance.  (25  points) 
(i)  The  Secretary  considers  the 

significance  of  the  proposed  project 

(ii)  In  determining  the  significance  of 
the  proposed  project  the  Secretary 
considers  the  following  factors: 

(A)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study.  (5 
points) 

(B)  The  extent  to  which  the  proposed 
project  involves  the  development  ox 
demonstration  of  promising  new 
strategies  that  build  on.  or  are 
alternatives  to,  existing  strategies.  (10 
points) 

(C)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement  (5  points) 

(D)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings.  (5  points) 

(3)  Quality  of  the  project  design.  (20 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  detennining  the  quality  of  the 
design  of  the  propoasd  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiuable.  (5  p<»nt8) 


(B)  The  extent  to  which  the  daaigp  for 
implementing  and  evaltuting  the 
proposed  project  will  result  in 
information  to  guide  .possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project  (5 
points) 

(Q  The  quality  of  the  proposed 
demonstration  design  and  jHooedures 
for  documenting  project  activities  and 
results.  (5  points) 

(D)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice.  (5  points) 

(4)  Qfudity  of  the  management  plan. 
(20  points) 

(i)  The  Secretary  considers  the  quality 
of  the  management  plan  Ah^  the 
proposed  project 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  fectors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
respcmsibilities,  timeliness,  and 
milestones  for  accomplishing  project 
tasks.  (4  points) 

(B)  The  adequacy  of  procedures  fat 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project  (8  points) 

(C)  How  the.  applicant  wrill  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  students. 
Caculty,  parents,  the  business 
community,  a  variety  of  disciplinary 
and  proferaional  fields,  recipients  or 
beneficiaries  of  services,  or  others,  as 
appropriate.  (8  points) 

(5)  Quality  of  the  project  evaluation. 
(25  points) 

(i)  The  Secretary  considers  the  quality 
of  the  evaluation  to  be  conducted  of  the 
proposed  project 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(A)  The  extent  to  Mdiich  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives  and 
outcomes  of  the  proposed  project  (5 
points) 

(B)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  p«f ormance  measiues  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  wiU  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (10  points) 

(C)  llie  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
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strategies  suitable  for  replication  or 
testing  in  other  settings.  (10  points) 

Papenrock  Reduction  Act  of  1995 

The  selection  criteria  for  this  program 
contain  infcvmation  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3504(h)).  the  Department  of 
Education  will  submit  a  copy  of  this 
notice  to  the  Office  of  Management  and 
Budeet  (OMB)  for  its  review. 

Collection  of  Information:  Safe  and 
Ikug-Free  Schools  and  Communities 
National  Programs — Grants  to 
Institutions  of  Higher  Education 
Validation  Competition. 

These  selection  criteria  will  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
institutions  of  higher  education,  and 
consortia  thereof.  The  Department 
needs,  and  will  use,  the  information 
related  to  the  selection  criteria  for  this 
program  to  enable  the  Secretary  to 
determine  which  applicants  would  most 
likely  develop,  implement,  and  validate 
successful  model  projects  for 
demonstration  throughout  the  nation. 
Annual  public  reporting  and  record- 
keeping burden  for  this  collection  of 
informaticHi  is  estimated  to  average  32 
hours  per  response  for  100  respondents, 
including  the  time  for  revievring 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  10235.  New  Executive 
Office  Building,  Washington,  D.C. 
20503:  Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaliiating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  thB  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  acciiracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness. 
and  clarity  of  die  inftmnation  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g..  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  information  collection 
requirements  between  30  and  60  days 
after  publication  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  b(Bst  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication  of  this  notice.  ^ 

Intergovernmental  Review 

This  program  is  subiect  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  estly 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Waiver  of  Propoaed  Rnlemaldag 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  it  is  the  practice  of  the  Department 
to  offer  interested  parties  the 
opportunity  to  comment  on  propoaed 
rules.  Ordinarily,  this  practice  would 
have  applied  to  the  rules  in  this  notice. 
However,  the  Secretary  waives 
rulemaking  imder  section  553(b)(B)  of 
the  Administrative  Procedure  Act.  This 
section  provides  that  rulemaking  is  not 
required  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  omtrary  to  the  public 
interest.  The  Secretary  believes  that,  in 
order  to  make  timely  grant  awards  using 
Fiscal  Year  (FY)  1997  funds,  public 
comment  on  those  rules  is 
impracticable.  Congress  did  not  provide 
FY  1997  funds  for  SDFSC  National 
Program  tmtil  March  1997.  The 
Secretary  must  make  new  awards  jxo 
later  than  September  30, 1997,  and 
recipients  shoidd  be  able  to  implement 
projects  as  early  as  possible  in  the  1997- 
98  school  year. 

Therefore,  in  order  to  give  applicants 
enough  time  to  prepare  their 
applications  and  the  Department 
sufficient  time  to  conduct  the  lengthy 
review  process  in  this  notice,  it  is  now 
impracticable  to  receive  public 
comments  and  still  allow  FY  1997 
awards  to  be  made  by  September  30, 
1997. 

20  U.S.C  7132. 
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DEPARTMENT  OF  EDUCATION 

Sate  and  Drug-Fraa  Schools  and 
Communltlaa  National  Prograna— 
Fadarai  AetMtiaa  Qrant»  Program 

AQCNCV:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  and 
selection  criteria  for  fiscal  year  1997. 

SUMMARY:  The  Secretary  annoimces  final 
priorities  and  selection  criteria  for  fiscal 
year  1997  under  the  Safe  and  Drug-Free 
Schools  and  Communities  Naticmal 
Programs  Federal  Activities  Grants 
Pn^ram.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
identified  needs  to  improve  programs  to 
prevent  drug  use  and  violence  among 
youth. 

EFFECTIVE  DATE:  These  priorities  and 
selection  criteria  take  effect  June  5, 
1997. 

DEAOUNE  FOR  RECEIPT  OF  APPUCATIONS: 
Applications  for  these  competitions 
must  be  received  at  the  address 
specified  in  the  appUcation  package  for 
these  competitions  no  later  than  4:30 
p jn.  on  the  deadline  date  in  the  notice 
inviting  applications.  Applications 
received  after  that  time  will  not  be 
eligible  for  funding.  Postmarked  dates 
will  not  be  accepted. 
FOR  FURTHER  MFORMATKM  OOiaACT:  For 
further  information  about  the  two 
priorities  imder  the  Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs  Federal  Activities  Grants 
Program,  contact  the  U.S.  Department  of 
Education,  Safe  and  Drug-Free  Schools 
Program,  600  Independence  Ave.,  SW, 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-3954.  FAX  (202) 
260-7767.  Internet:  http// 
www.Bryan__William8©Bd.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  am  and 
8  pm.  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  MIPORMATION:  This 
notice  contains  two  final  priorities  and 
related  selection  criteria  under  the  Safe 
and  Drug-Free  Schools  and 
Communities  Nati<»ial  Programs  Federal 


Activities  Grant  Program.  The  purpose 
of  the  program  is  to  prevent  the  illegal 
use  of  drugs  and  violence  among,  and 
promote  safety  and  discipline  for, 
students  at  all  educational  levels  from 
preschool  through  the  postsecondary 
level. 

Note:  Contingent  upon  the  availability  of 
funds,  the  Secretary  may  make  additional 
awards  in  fiscal  year  1998  from  the  rank- 
ordered  list  of  unfunded  applicants  from 
these  competitions.  In  making  awards  imder 
these  grant  competitions,  the  Secretary  may 
take  into  consideration  the  geographic 
distribution  and  diversity  of  activities 
addressed  by  the  projects,  in  addition  to  the 
rank  order  of  applications. 

Abaolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act  of  1994,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  (mly 
those  applications  that  meet  one  of 
these  absolute  priorities: 

Absolute  Priority  1  and  Selection 
Criteria — Replication  of  Effective 
Progmms  or  Strategies  to  Prevent  Youth 
Drug  Use,  Violent  Behavior,  or  Both 
(CFDA»84.184F) 

Absolute  Priority  1 

Under  this  priority,  applicants  must 
propose  projects  that — 

(1)  WiU  replicate,  with  fidelity,  a 
program  or  strategy  that  has 
demonstrated  sustained  reductions  in 
youth  drug  use,  violent  behavior,  or 
both,  over  at  least  a  two-year  period; 

(2)  Are  clearly  responsive  to 
identified  needs  of  the  student 
population  that  will  be  served;  and 

(3)  Will  include  a  rigorous  evaluation 
of  the  project  that  focuses  on 
measurement  and  analysis  of  behavior 
change  among  students  as  a  direct  resuh 
of  the  program.     . 

Pro^«ms  or  strategies  eligible  for 
replication  under  this  competition  are 
those  that  (1)  Have  been  evaluated  and 
found  efiiective  in  research  studies 
funded  by  the  National  Institute  on  Drug 
Abuse  or  another  Federal  agency,  or  (2) 
have  findings  demonstrating 
effectiveness  published  in  a  peer- 
reviewed  jounial  of  national 
distribution.  Locally  developed 
programs  are  also  eligible  for  replication 
if  they  have  been  tested  within  a  single 
population  (cohort)  of  students  over  at 
least  a  two-year  period  and  have 
demonstrated  measurable  reductions  in 
student  drug  use,  violent  behavior,  or 
both.  Applicants  proposing  a  locally 
developed  project  must  provide 
evaluation  data  that  is  well  documented 


and  clearly  demonstn^es  the  program's 
efi'ectiveness  as  of  the  date  of  this 
notice. 

For  purposes  of  this  competition, 
fidelity  of  implementation  means 
implementing  the  program  in  the  same 
manner  as  the  program  was 
implemented  when  it  was  proven  to  be 
effective  in  preventing  or  reducing  drug 
use.  or  violent  behavior,  or  both, 
inclusive  of  all  components  of  the 
program  or  strategy  that  the  developer 
and  evaluator  consider  to  be  key, 
unique,  and  necessary  features.  These 
components  may  include,  but  need  not 
be  limited  to,  the  use  of  specified 
materials,  teaching  techniques,  and 
approaches;  involvement  of  specified 
persons  or  8takehoIda«  with  particular 
.  functions  or  roles;  and  performing 
specified  activities  according  to  a 
specified  sequence  or  schedule. 

Additional  Information 

This  priority  supports  the 
implement^on  of  drug  and  violence 
prevention  programs  and  strategies  that 
are  data-driven — that  is,  are  based  on 
analysis  of  objective  data  about 
problems  that  need  to  be  addressed, 
have  measurable  goals  and  objectives, 
and  use  prevention  approaches  that 
research  has  demonstrated  to  be 
effective  in  preventing  or  reducing  drug 
use,  violent  behavior,  or  both. 

Examples  of  some  drug  prevention 
programs  that  have  been  proven 
efiiective  may  be  found  in  Preventing 
Drug  Use  Among  Children  and 
Adolescents  published  by  the  National 
Institute  on  Drug  Abuse.  The  document 
is  available  bom  the  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI),  PO  Box  2345. 
Rockville.  MD  20874-2345;  1-800-72&- 
6686.  Examples  of  some  approaches  to 
violence  prevention  are  contained  in 
abstracts  of  programs  evaluated  by  the 
Centers  for  Disease  Control.  The 
abstracts  are  available  from  the  National 
Qearinghouse  for  Alcohol  and  E)rug 
Information. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
or  factor  under  that  criterion  is 
indicated  in  parentheses. 

(1)  Significance.  (30  points) 

(i)  The  Secretary  omsiders  the 
significance  of  the  proposed  project 

(ii)  In  determining  tne  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  fectors: 


(A)  The  extent  to  which  the  fxoposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to.  existing  strategies.  (15 
points) 

(B)  The  potential  replicalnlity  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings.  (10  points) 

(C)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project.  (5 
points) 

(2)  Quality  of  the  project  design.  (20 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  nidiich  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (3  points) 

(B)  The  extent  to  wdiidi  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  resuh  in 
information  to  guide  possible 
replication  of  project  activities  (v 
strategies,  including  information  about 
the  effectivoiess  of  the  approach  or 
strat^es  employed  by  the  project  (7 
points) 

(C)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice.  (10  points) 

(3)  Adequacy  of  resources.  (20  points) 
(i)  The  Secretary  considers  the 

adequacy  of  resources  for  the  proposed 
project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project  the 
Secretary  considers  the  following 
fectors: 

(A)  The  extent  to  w^ch  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project.  (5  points) 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits.  (5 
points) 

(C)  "1110  potential  for  the  incorporation 
of  project  purposes,  activities,  or 
benefits  into  the  ongoing  program  of  the 
agency  or  organization  at  die  end  of 
Federal  funding.  (10  points) 

(4)  Quality  of  the  OHinagement  plan. 
(5  points) 

(i)  The  Secretary  considers  the  quality 
of  the  management  plan  for  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
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project,  the  Secretary  considers  the 
adequacy  of  the  management  plan  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks.  (5  points) 

(5)  Quality  of  the  project  evaluation. 
(25  points] 

(i)  The  Secretary  considers  the  quality 
of  the  evaluation  to  be  ccmducted  of  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(A)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives  and 
outcomes  of  the  proposed  project  (S 
points) 

(B)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measiues  that  are 
clearly  relJated  to  the  intended  outonaes 
of  the  project  and  will  produce 
quantitative  and  quaUtative  data  to  the 
extentpossible.  (10  points) 

(C)  Ine  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings.  (10  ptunts) 

Absolute  Priority  2  and  Selection 
Criteria — State  and  Local  Educational 
Agency  Drug  and  Violence  Prevention 
Data  Collection  (CFDA  «84.184r) 

Absolute  Priority  2 

Under  this  priority,  applicants  must 
propose  proj«::ts  that — 

(1)  Develop,  improve,  expand,  or 
enhance  the  collection  of  data  related  to 
youth  drug  use  and  violence;  and 

(2)  Develop  and  implement  processes 
that  ensure  that  high-quality  data  is 
used  to  assess  needs,  select 
interventions,  and  assess  success  of 
drug  and  violence  prevention  activities 
funded  imder  the  SDFSCA  State  Grants 
Program.  Projects  may  be  state-wide  in 
scope  or  limited  to  an  individual  local 
educational  agency  with  a  student 
enrollment  that  exceeds  30,000. 

To  be  considered  for  funding  under 
this  competition,  a  project  must 
include — 

(1)  Concrete  plans,  with  timelines, 
that  detail  how  the  results  of  new  or 
improved  data  collection  efforts  wiU  be 
incorporated  into  State  and  local 
educational  agency  efforts  to  infcxm 
policy,  assess  needs,  select 
interventions,  and  assess  success  of 
drug  and  violence  prevention  effnts; 

(2)  Outcomes-based  performance 
indicators  that  will  be  used  to  judge  the 
success  of  the  project;  and 

(3)  A  description  of  how  efforts 
proposed  as  part  of  the  project  have 


been  coordinated  with  and  will  not 
duplicate  data  collection  efforts  being 
implemented  by  other  State  or  local 
agencies. 

Additional  Information 

This  priority  supports  development 
and  improvement  of  the  capacity  of 
State  and  local  educational  agencies  to 
collect  and  use  objective  data  to  make 
informed  decisions  about  drug  and 
violence  prevention  programming  in 
schools.  The  Secretary  expects  that 
projects  funded  under  this  priority  will 
emphasize  the  collection  and  use  of 
outcomes  measures,  such  as  reduced 
rates  of  drug  use  and  violence,  rather 
than  relying  solely  on  process  measures 
that  simply  describe  the  implementation 
of  a  program  or  participants'  levels  of 
satisfaction  with  the  activity.  State  and 
local  educational  agencies  are  expected 
to  use  the  data  to  develop  baseline 
information  about  the  nature  and  extent 
of  the  drug  and  violence  problems  in 
their  schools;  to  use  SDFSCA  State 
Grant  and  other  funds  to  design  and 
implement  appropriate  programs  and 
activities  to  address  those  problems:  and 
to  assess  the  success  of  those  programs 
and  activities  fc^owring 
implementation. 

Sdection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  proposals  submitted 
under  this  priprity. 

The  maximum  score  for  all  of  the 
criteria  in  this  section  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses  with  the 
criterion. 

(1)  Need  for  project.  (15  points) 

(i)  The  Secretary  considers  the  need 
for  the  proposed  project. 

(ii)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(B)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
natiue  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance.  (25  points) 
(i)  The  Secretary  considers  the 

significance  of  the  proposed  project. 

(ii)  In  determiiung  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project 


(B)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement. 

(C)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(3)  Quality  of  the  project  design.  (25 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(B)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(C)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State  and 
Federal  resources. 

(4)  Adequacy  of  resources.  (15  points) 
(i)  The  Secretary  considers  the 

adequacy  of  resources  lor  the  proposed 
project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(B)  The  p>otential  for  the  incorporation 
of  project  ptirposes,  activities,  or 
benefits  into  the  ongoing  program  of  the 
agency  or  organization  at  the  end  of 
Federal  funding. 

(5)  Quality  of  the  management  plan. 
(10  points) 

(i)  The  Secretary  considers  the  quality 
of  the  management  plan  for  the 
proposed  project. 

(ii)  In  determining  ihe  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
adequacy  of  the  mtmagement  plan  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
resi>onsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(6)  Quality  of  the  project  evaluation. 
(10  points) 

(i)  The  Secretary  considers  the  quality 
of  the  evaluation  to  be  conducted  of  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
extent  to  which  the  methods  of 


evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Paperwork  ReduditHi  Act  of  1995 

The  selection  criteria  for  this  program 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3504(h)).  the  Department  of 
Education  will  submit  a  copy  of  this 
notice  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

Collection  of  Information:  Safe  and 
Drug-Free  Schools  and  Communities 
National  Programs — Federal  Activities 
Grants  Program 

These  selection  criteria  will  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  luider  this  program: 
State  and  local  educational  agencies, 
institutions  or  higher  education,  other 
nonprofit  agencies,  organizations,  and 
institutions;  and  any  combinations  of 
these  types  of  entities.  The  Department 
needs,  and  will  use,  the  information 
related  to  the  selection  criteria  for  this 
program  to  enable  the  Secretary  to 
determine  which  applicants  would  most 
likely  develop,  implement,  and  validate 
successful  model  projects  for 
demonstration  throughout  the  Nation. 
Annual  public  reporting  and  record- 
keeping burden  for  this  collection  of 
information  is  estimated  to  average  20 
hours  per  response  for  300  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235.  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Fiscal  Information: 


•  Enhapring  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  iiiformation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  information  collection 
requirements  between  30  and  60  days 
after  publication  of  this  dociunent  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  notice. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  it  is  the  practice  of  the  Department 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  Ordinarily,  this  practice  would 
have  applied  to  the  rules  in  this  notice. 
However,  the  Secretary  waives 
rulemaking  imder  section  553(b)(B)  of 
the  Administrative  Procedure  Act.  This 
section  provides  that  rulemaking  is  not 
required  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable,        * 
unnecessary,  or  contrary  to  the  public 
interest.  The  Secretary  believes  that,  in 
order  to  make  timely  grant  awards  using 
Fiscal  Year  (FY)  1997  funds,  public 
comment  on  these  rules  is 
impracticable.  Congress  did  not  provide 
auUiority  to  use  FY  1997  funds  for  Safe 
and  Drug-Free  Schools  and 
Communities  National  Programs  imtil 
March  1997.  The  Secretary  must  make 
new  awards  no  later  than  September  30, 
1997,  and  recipients  should  be  able  to 
implement  projects  as  early  as  possible 
in  the  1997-98  school  year.  Therefore, 
in  order  to  give  applicants  enough  time 
to  prepare  tiieir  applications  and  the 
Department  sufficient  time  to  conduct 
the  lengthy  review  process  in  this 
notice,  it  is  now  impracticable  to  receive 
public  comments  and  still  allow  FY 
1997  awards  to  be  made  by  September 
30, 1997. 

Intergovemmental  Review 

This  program'  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovemmental 


partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Note:  This  notice  of  final  priorities  and 
selection  criteria  does  not  solicit 
applicati(ms.  A  notice  inviting  applications 
under  these  competitions  is  published 
elsewhere  in  this  issue  of  the  Federal 


Prograra  Authoritj:  20  U.S.C.  7131. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.184F  and  84.184G  Safe  and  Drug- 
Free  Schools  and  Communities  Act  National 
Programs — Federal  Activities  Grants 
Program) 

Dated:  May  1. 1997. 
Gerald  N.  Tirozxi, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

(FR  Doc.  97-11771  Filed  5-5-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.184F,  84.1840. 84.184H1 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug*Free 
Schools  and  Communities  National 
Programs;  Combined  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1997 

Summary:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  under  three  direct  grant 
competitions  supported  by  Safe  and 
Drug-Free  Schools  and  Communities 
Act  (SDFSCA)  National  Programs. 

Purpose  of  Program:  The  National 
Program;  portion  of  the  SDFSCA 
supports  the  development  of  innovative 
programs  that  (1)  demonstrate  effective 
new  methods  of  ensuring  safe  and  drug- 
free  schools,  colleges,  and  communities, 
and  (2)  provide  models  or  proven 
effective  practices  that  will  assist 
schools  and  communities  around  the 
Nation  to  improve  their  programs 
funded  under  the  State  Grants  portion  of 
the  SDFSCA. 

Applications  Available:  June  13, 1997. 

Deadline  for  Receipt  of  Applications: 
August  1, 1997. 

Deadline  for  Intergovernmental 
Review:  September  1, 1997. 
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CFDA  number  and  name 

Estimated  range  of 
awards 

Estimated  av- 
erage size  of 
awards 

Estimated 

number  of 

awards 

Estimated 

available 

funds 

Project  Period 

$250,000  to  $450,000 
400,000  to  600.000  ... 
150,000  to  300,000... 

$350,000 
500.000 
265.000 

6 
5 

$2,000,000 
5.000.000 
1.325,000 

Up  to  36  months 
.Up  to  24  months 
28monttis 

or  Strategies  to  Prevent  Youtti  Drug  Use, 

Violent  Behavior,  or  Both. 
84.184G    State    and    Local    Educational 

Agerx:y   Drug  and  Violence   Prevention 

Data  Collection. 
84.1 84H    Doig   and    Violence    Prevention 

Programs  in  Higher  Education:  Validation 

Competition. 

Note:  Range  of  awards,  average  size  of  awards,  number  of  awards  and  available  furxJing  in  this  notice  are  estimates  only.  The  Department  is 
not  bound  by  any  estimates  in  this  notice.  Funding  estimates  for  competitions  84.184F  and  84.184G  represent  the  first  year  of  the  project  period 
only.  Furxjirig  for  ttie  second  and  third  years  of  projects  urxler  competitions  84.184F  and  84.184G  is  sut)ject  both  to  the  availatjiiity  of  future 
years'  funds  and  the  approval  of  continuation  (see  34  CFR  75.253).  Estimates  for  competition  84.1 84H  represent  funding  for  both  the  first  and 
second  years  of  tfie  project  period.  Projects  funded  under  competition  84.184H  will  not  be  subject  to  approval  of  continuation  or  to  the  availability 
(A  future  years'  funds. 


Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80.  81.  82. 
85.86 

(Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only):  (b)  34  CFR  parts  98  and  99:  and  (c)  the 
notices  of  final  priorities  and  selection 
criteria,  as  published  elsewhere  in  this  issue 
of  the  Federal  Register  apply  to  these 
competitions. 

Federal  Activities  Granls  Program 
Competitions  (CFDA  *t4.184F  and 
»84.184G) 

Absolute  Priority  il — Replication  of 
Effective  Progmms  or  Strategies  to 
Prevent  Youth  Drug  Use,  Violent 
Behavior,  or  Both  (CFDA$  84.184F) 

Eligible  Applicants 

State  and  local  educational  agencies.  ■ 
institutions  of  higher  education,  other 
nonprofit  agencies,  organizations,  and 
institutions;  and  any  combination  of     - 
these  types  of  entities. 

Program  Authority:  20  U.S.C  7131. 


Absolute  Priority  §2 — State  and  Local 
Educational  Agency  Drug  and  Violence 
Prevention  Data  Collection  (CFDA 
§84.184G)  * 

Eligible  Applicants 

State  and  local  educational  agencies, 
institutions  of  higher  education,  other 
nonprofit  agencies,  organizations,  and 
institutions;  and  any  cconbination  of 
these  types  of  entities. 

Pregram  Atherity:  20  U.S.C  7131. 

Drug  and  Violence  Prevention 
Programs  in  Higb<ir  Education: 
Validation  Competition  (CFDA 
»M.184H) 

Absolute  Priority  #1 — Correcting 
Misperceptions  of  Student  Alcohol  and 
Other  Drug  Use  by  Students  Attending 
Institutions  of  Higher  Education 

Absolute  Priority  i2 — Limiting  Student 
Access  to  and  Availability  of  Alcohol 
and  Other  Drugs  at  Institutions  of 
Higher  Education 

Eligible  Applicants 

Institutions  of  higher  education,  or 
consortia  thereof. 

Program  Authority:  20  U.S.C.  7132. 

For  Applications  or  Information 
Contact:  Safe  and  Drug-Free  Schools 


Program.  600  Independence  Avenue, 
SW,  Suite  604  Portals,  Washington,  DC 
20202-6123.  Telephone:  (202)  260- 
3954.  By  facsimile  (202)  260-7767. 
Internet:  http:// 

www.bryan^williams@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Service  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  ofBcial  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Dated:  May  1, 1997. 
Gcrahl  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
{PR  Doc.  97-11770  Filed  5-5-97;  8:45  am) 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  80 

ReguMkMi  on  Fuels  and  Fuel  Additives; 

BaseHne  Requirements  for  Gasoline 

Produced  liy  Foreign  Refiners;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 

(FRL-6821-q 

MN  2060-nAH48 

Regulation  of  Fuels  and  Fuel 
Additivee:  Baseline  Requirements  for 
Qasoline  Produced  t)y  Foreign 
Reflneri 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revise  the  requirements  for  imported 
gasoline.  The  Agency  is  proposing  that 
a  foreign  refiner  could  choose  to 
petition  EPA  to  establish  an  individual 
baseline  reflecting  the  quality  and 
quantity  of  gasoline  produced  at  a 
foreign  refinery  in  1990  that  was 
shipped  to  the  United  States.  The 
foreign  refiner  would  be  required  to 
meet  the  same  requirements  relating  to 
the  establishment  and  use  of  individual 
refinery  baselines  as  are  met  by 
domestic  refiners.  Additional 
requirements  are  also  being  proposed  to 
address  issues  that  are  unique  to 
refiners  and  refineries  located  outside 
the  United  States,  related  to  tracking  the 
movement  of  gasoline  fitun  the  refinery 
to  the  United  States  border,  monitoring 
compliance  with  the  requirements  that 
apply  to  parties  outside  the  United 
States,  and  imposition  of  appropriate 
sanctions  for  violations.  EPA  is  also 
propocing  that  it  would  monitor  the 
quality  of  imported  gasoline,  and  if  it 
exceeded  a  specified  benchmark.  EPA 
would  apply  appropriate  remedial 
•ctioii.  EPA  is  proposing  that  the 
baseline  for  gasoline  imported  from 
refiners  without  an  individual  baseline 
would  be  adjusted  to  remedy  the 
exceedance. 

EPA  beUeves  the  proposed 
rulemaking  would  be  consistent  with 
the  Agency's  commitment  to  fully 
protect  public  health  and  the 
environment,  and  with  the  U.S. 
commitment  to  ensure  that  the 
regulation  is  consistent  with  the 
obligations  of  the  United  States  under 
the  World  Trade  Organization. 
DATES:  The  Agency  will  hold  a  public 
hearing  on  today's  proposal  if  one  is 
requested  by  May  13. 1997.  If  a  public 
hearing  is  held,  it  will  take  place  on 
May  20. 1997.  If  a  public  hearing  is  held 
on  today's  proposal,  comments  must  be 
received  by  June  19. 1997.  If  a  hearing 
is  not  held,  comments  must  be  received 
by  June  S.  1997. 


ADDRESSES:  To  request  a  hearing  or  to 
find  out  if  and  where  a  hearing  is  being 
held,  please  call  Karen  Smith  at  (202) 
233-9674.  Send  comments  to  Public 
E>ocket  A-97-26  at  the  address  below.  It 
is  also  requested  that  two  duplicate 
copies  of  comments  be  sent  to  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document.  Materials  relevant  to  this 
NPRM  are  contained  in  Public  Dockets 
A-91-02  and  A-92-12.  A-94-25  and 
A-96-33  located  at  Room  M-1500. 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W..  Washington,  IX:  20460. 
The  docket  may  be  inspected  bom  8 
a.m.  until  5:30  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith.  Fuclc  and  Energy 
Division,  U.S.  EPA  (6406J).  401  M 
Street,  SW.,  Washington,  DC  20460, 
Telephone.  (202)  233-9674. 
SUPPLEMENTARY  MFORMATKM:  Regulated 
entities.  Entities  potentially  regulated  by 
this  action  are  those  foreign  refiners  and 
importers  which  produce,  import  or 
distribute  gasoline  for  sale  in  the  United 
States.  Regulated  categories  and  entities 
include: 


Category 

Examples  of  reguiatad  enti- 
ties 

mduBUy  

Foieign  Rellneci.  Importers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  potentially 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
company  or  GKility  may  potentially  be 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  of  Part  80,  Subpart  D.  of  title  40 
of  the  Code  of  Federal  Regidaticms.  If 
you  have  questions  regarding  the 
applicabiUty  of  this  action  to  a 
particular  entity,  consult  the  pmson 
listed  in  the  preceding  FOR  FURTHER 
aiFORMATION  CONTACT  section. 

Copies  of  this  proposed  rule  are 
available  on  the  Internet  at 
www.epa.gov..  and  also  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  The  TTNBBS 
can  be  accessed  with  a  dial-in  phone 
line  and  a  high-speed  modem  (PH«  919- 
541-5742).  The  parity  of  your  modem 
should  be  set  to  none,  the  data  bits  to 
8,  and  the  stop  bits  to  1.  Either  a  1200, 
2400,  9600,  or  14400  baud  modem 
should  be  used.  When  first  signing  on. 


the  user  will  be  required  to  answer  some 
basic  informational  questions  for 
registration  purposes.  After  completing 
the  registration  process,  proceed 
through  the  following  series  of  menus:' 

(T)  GATEWAY  TO  TTN  TECHNICAL 
AREAS  (Bulletin  Boards) 

(M)OMS 

(K)  Rulemaking  and  Reporting 

(3)  Fuels 

(9)  Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  The 
individual  foreign  rehnery  baseline 
proposed  rule  is  identified  by  the  title: 
••FORBASE.ZIP."  To  download  this  file, 
Qrpe  the  instructions  below  and  transfier 
according  to  the  appropriate  software  on 
your  computer:  <D>ownload, 
<P>rotocol.  <E>xamine,  <N>ew.  <L>ist, 
or  <H>elp  Selection  or  <CR>  to  exit:  D 
FORBASE.2JP 

You  will  be  given  a  list  of  transfer 
protocols  fivm  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  Then 
go  into  your  own  software  and  tell  it  to 
receive  the  file  using  the  same  protocol. 
Programs  and  instructions  for  de- 
archiving  compressed  files  can  be  found 
via  <S>ystems  Utilities  bom  the  top 
menu,  under  <A>rchivers/de-archiver8. 

I.  Background 

A.  Current  Requirements  for  Imported 
Gasoline 

On  December  15, 1993,  EPA  issued 
the  final  regulations  that  establish 
requirements  for  reformulated  gasoline 
(RFC)  and  conventional  gasoline  (CG) 
(together  the  Gasoline  Rule),  as 
prescribed  by  section  211(k)  of  the 
Clean  Air  Act  (the  Act).  See  59  FR  7716 
(February  16, 1994).  Under  the  Gasoline 
Rule,  compUance  by  refiners  and 
importers  with  the  OG  requirements  and 
certain  RFC  requirements  is  measured 
against  baselines  that  are  intended  to 
reflect  a  refinery  or  importer's  1990 
gasoline  quality.  Domestic  refiners  are 
required  to  estabUsh  individual  refinery 
baselines  of  the  quality  and  quantity  of 
the  gasoline  produced  at  each  refinery 
in  1990.  Domestic  refinery  baselines  are 
calculated  using,  in  hierarchical  order 
based  on  the  availabiUty  of  data,  1990 
gasoline  test  data  (Method  1),  1990 
blendstock  test  data  (Method  2),  or  post- 
1990  blendstock  and/or  gasoline  test 
data  (Method  3).  Under  the  Gasoline 
Rule  domestic  blenders  of  gasoline  and 
importers  of  foreign-produced  gasoline 
are  treated  diR^erently  than  domestic 
refiners  in  that  they  are  required  to 
establish  baselines  of  the  quaUty  and 
quantity  of  gasoline  they  produced  or 
imported  in  1990  using  Method  1  data, 


if  available.  However,  almost  all 
blenders  and  importns  lack  the  actual 
1990  test  data  necessary  to  establish  a 
baseline  using  Method  1  data.  As  a 
result,  blenders  and  importers  are 
assigned  the  statutory  baseline,  a 
baseline  established  by  EPA  in  1993  to 
approximate  average  gasoline  quality  in 
the  United  States  in  1990,>  with  the 
consequence  that  almost  all  gasoline 
produced  at  foreign  refineries  is 
evaluated  using  the  statutory  baseline.^ 
The  baseline-setting  scheme  is  specified 
in  40  CFR  80.91  through  80.93,  md  is 
discussed  in  the  Preamble  to  the  final 
rule  at  59  FR  7791  (February  16. 1994). 

In  preparing  the  Gasoline  Rule.  EPA 
focused  on  three  major  issues  regarding 
the  use  of  individual  baselines  Ux 
foreign  refiners  in  the  REG  and  CG 
programs.  EPA's  overriding 
consideration  was  the  ultimate 
environmental  consequences  of  the 
baseline-setting  scheme.  The  three 
issues  that  EPA  fociised  on  were:  (1) 
The  technical  difficulty  of  using 
baseline-setting  Methods  2  and  3  to 
accurately  predict  the  quality  of  the 
subset  of  a  foreign  refinery's  gasoline 
that  was  exported  to  the  U.S.  in  1990; 
(2)  the  ability  of  the  Agency  to 
adequately  verify  and  enforce  the  use  of 
individual  foreign  refinery  baselines, 
including  problems  identifying  the 
refinery  of  origin  of  imported  gasoUne 
and  enforcing  gasoline  content 
requirements  against  a  foreign  rafinw, 
and  (3)  the  risk  of  adverse 
environmental  effects  fit>m  providing^ 
refiners  or  importers  with  options  in 
establishing  baselines. 

In  developing  the  Gasoline  Rule,  EPA 
considered  but  did  not  go  forward  with 
allowing  foreign  refiners  the  option  of 
petitioning  EPA  to  establish  individual 
baselines  using  Methods  1, 2,  and  3.  or 
defaulting  to  the  statutory  baseline. 
EPA's  reasons  for  not  adopting  the 
option  at  that  time  are  discussed  at  59 
FR  7785-88  (Frinuaiy  16. 1994).  When 
EPA  issued  the  final  rule  on  December 


■  TIm  ftatutocy  ImmUm  U  cafculttad  punuant  to 
Mdion  211(kNlO)(B)  of  tha  Act  which  ^MCifiM  tb* 
piuyrtlM  of  •ummertiiiM  statutory  baaaliiM 
gMoUnt.  and  inatnids  tha  EPA  to  aatabtiah  tha 
avaragi  propartiaa  of  19SD  wintartinia  gaanlina  Tha 
Gaaolina  Rula  ^acifiaa  tha  propartiaa  of  IMO 
ivintartiina  gaaoUna  in  $  8a4S(bM2).  and  tha 
combinad  aununar  and  wintar.  or  annual,  atatutory 
baaalina  gaaolina  propaitiaa  in  §  80.91(cX5). 

Importan  are  raquiiad  to  maat  various 
convantionai  gaaolina  raquiremants  by  comparing 
tha  annual  aTaraga  quality  of  tha  gaaolina  thay 
import  against  tha  statutory  baaalina.  An  individual 
batch  of  imported  conventional  gasolina  is  not 
subjact  to  any  laquiiamants.  only  tha  annual 
avaraga  of  gaaolina  in^nrtad  by  tha  importar. 
Foraign  rafinei*  an  not  sublet  to  tha  rsquiiamants 
of  the  cunent  Gasolina  Rule. 

>Only  one  importer  had  the  Method  1  data 
r  to  aatabliih  an  individual  heielina, 


15. 1993.  however,  it  was  not  fully 
satisfied  that  the  baseline-setting 
scheme  applicable  to  importers  and 
foreign  refiners  was  the  optimum 
solution  and  continued  to  coaisidw  the 
issue. 

B.  May  1994  Proposal 

In  May  1994,  EPA  proposed  to  amend 
the  Gasoline  Rule  to  de&ie  criteria  and 
procedures  by  which  foreign  refiners 
would  be  allowed  to  establish 
individual  refinery  baselines  that 
reflected  the  properties  and  vcrfume  of 
the  gasoline  that  was  produced  at  a 
foreign  refinery  in  1990  and  exported 
for  use  within  the  United  States.  Under 
this  proposal,  if  a  forngn  refiner  made 
the  reqtdsite  showing  through  a  petiti(Hi 
prooesa  EPA  would  establish  an 
individual  forei^  refinery  baseline. 
U.S.  importers  of  RFG  produced  at  the 
foreign  refinery  would  have  used  the 
individiial  fordgn  refinery  baseline 
values  to  demraistrate  compliance  with 
the  limited  number  of  RFG  requirements 
that  are  based  on  individual  baselines. 
Importers  would  not  have  been  allowed 
to  use  individual  fneign  refinery 
baselines  for  die  CG  requiiera«its. 
Foreign  refinery  baselines  would  have 
been  used  only  during  the  period  1995 
through  1997  >  and  only  up  to  a  voliune 
of  gasoline  each  year  that  equaled  the 
foreign  refinery's  1990  baseline  volume. 
The  proposal  also  included  detailed 
enforcement  and  verificatimi 
procedures. 

Subsequent  to  the  May  1994  proposal. 
Ccmgress  incliided  limitations  on  Q'A's 
appropriations  related  to  the  May  1994 
proposaL  Based  on  this  S>A  did  not 
conclude  the  rulemaking  process. 

C.  TheWTODi^HdeSMlanent 
Proceeding 

In  1995,  the  governments  of 
Venezuela  and  Brazil  initiated  dispute 
setUonent  proceedings  befcHe  the  Wwld 
Trade  Oganization  (WTO),  challenging 
as  discriQinat(«y  the  diffarent  treatment 
applied  by  the  Gasoline  Rule  to 
imported  g—«^'"*  and  that  produced  by 
U.S.  refiners.  Amcmg  other  deimses,  this 
United  States  argued  that  the  rule  was 
justified  by  the  difficulties  associated 
with  implementing  and  enforcing 
individual  baseline  requimnents  with 
respect  to  foreign  refiners  and  by  the 
environmental  risk  resiilting  from 
providing  foreign  refiners  the  choice  of 
employing  individual  baselines.  The 
initial  dispute  settiement  panel 
reviewing  the  matter  found  the 
regulation  discriminatory  imder  the 


'Individual  rafinary  baaalinaa  amuaad  to  aat 
certain  content  raquiremants  for  KFG  only  through 
1997.  Sae40C7R8a41. 


General  A^eement  on  Tariffs  and  Trade 
1994  (GA'TT)  and  that  the  United  States 
had  not  shown  that  the  GATTs  health. 
environment,  or  conservatioo 
exceptions  applied.  The  WTO  Appellate 
Body,  renewing  the  VS.  aigumants 
regarding  the  GATT  consH^rtiao 
exception,  recognized  that  the  United 
States  had  legitimate  codchss.  but 
concluded  the  rule  did  not  satisfy  all  the 
requirements  for  this  exoaptian.  The 
Apellate  Body  based  this  condusion 
on  its  views  that  (1)  the  United  States 
had  not  adaquatafy  ajq^oied  options 
available  to  deal  with  its  ooDoanis,  in 
particular  intonaticoal  ooopandve 
arrangements  and  (2)  the  United  States 
had  been  concerned  about  tha  costs  of 
the  various  ragulatoiy  options  to 
domestic  refiMts  but  not  to  faraign 
refiners.  The  AppdlMe  Body 
reoommendsd  that  tha  United  States 
bring  EPA's  regulations  iato  confannity 
with  WTO  obligations,  leaving  tha 
United  States  to  dalannina  hcnr  it 
would  compfy. 

On  June  19. 1996  after  the 
Administration  had  consulted  writh 
Congress,  the  United  States  adviaad  the 
WTO  that  the  Itoited  States  intended  to 
meet  U.S.  obligations  vrith  reipect  to  the 
results  of  the  WTO  dispute  sattlanent 
proceedings,  that  tha  EPA  had  initiated 
an  open  process  to  examine  any  and  all 
options  fat  cosnplianoe.  and  that  a  key 
criterion  in  evaluating  options  would  be 
fiilly  protecting  public  health  and  the 
envinmmenL  On  June  28. 1996.  EPA 
issued  an  invitation  far  public  onminwnt 
in  the  Federal  Kaglatar  (61 FK  S3703). 
seddng  ii^mt  and  suggestions  from  all 
interested  parties.  The  comment  padod 
closed  on  S^itembar  26. 1996. 

D.  bivitaiiottftx  PuUic  Commant 

"The  invitation  far  public  comment 
was  an  attempt  to  identify  any  and  all 
opticms  available  to  the  Agokcy  to  meet 
U.S.  international  oUintions  in 
response  to  the  WTO  decisian.  Q>A's 
goal  was  to  identify  all  feasible  options 
that  are  omsistent  vrith  B'A's 
commitment  to  fully  protect  puhMc 
health  and  the  environment,  md  at  the 
same  time  are  consistent  with  the 
obligations  of  the  United  States  under 
the  WTO. 

Specifically.  EPA  invited  comment 
on:  (1)  How  to  acctuately  establish  a 
reliable  and  verifiable  individual 
baseline  for  a  foreign  refinery:  (2)  how 
EPA  could  adequately  mcmiter 
compliance  with  and  enforce  any 
baseline  requirements;  (3)  how  EPA 
could  effectively  determine  the  refinery 
of  origin  of  imported  gasoline,  so  as  to 
determine  die  appropriate  baseline  to 
apply  to  the  imparted  gasoline:  (4)  the 
potential  environmental  impacts  bom 
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implementing  any  suggested  options; 
and  (5)  a  method  by  which  EPA  could 
better  quantify  or  characterize  potential 
mvironmental  impacts  of  any  options 
proposed.  EPA  also  requested  that 
commenters  provide  uifonnation  and 
analysis  on  the  public  health, 
environmental  and  economic  impact 
associated  with  any  option  presented. 

EPA  received  sixteen  comments  from 
various  interested  parties  during  the 
comment  period. 

Many  comments  stated  that  EPA's 
action  on  the  WTO  dispute  could 
impact  the  requirements  only  for  CG 
and  not  for  RFC,  because  beginning  in 
January  1998,  individual  baselines  cease 
having  any  relevance  for  RFG 
requirements,  and  it  would  be  difficult 
to  implmnent  any  rule  change  before 
January  1998. 

Comments  by  domestic  refiners  and 
certain  domestic  refiner  associations 
highlighted  four  major  concerns: 

(1)  The  necassity  for  adequate  compliance, 
audit,  and  enforcement  requirements.  The 
comments  questioned  EPA's  ability  to 
establish  reliable  and  verifiable  boaelines, 
and  to  efiactively  monitor  compliance  by 
foreign  refiners  with  requirements  and 
enforce  vioUtions  that  are  documented. 

(2)  The  technical  difficulties  associated 
with  establishing  a  foreign  refinery's  baseline 
that  would  reflect  the  quality  only  of  the 
subset  of  the  refinery's  gasoline  that  was 
exported  to  the  U.S.  in  1990.  because  the 
quality  of  this  subeet  may  differ  from  the 
refinery's  overall  average  gasoline  quality. 

(3)  The  possibility  that  die  quality  of 
imported  gasoline  would  decline  if  foreign 
refiners  are  given  the  option  of  establishing 
individual  refinery  baselines  because  foreign 
refiners  whose  1990  gasoline  was  dirtier  than 
the  statutory  baseline  would  have  an 
incentive  to  seek  an  individual  baseline, 
whereas  refineries  whose  1990  gasoline  was 
cleaner  than  the  statutory  baseline  would  not 
have  such  an  incentive.  This  concern, 
according  to  some  commenters.  should  be 
avoided  by  requiring  all  foreign  refiners  to 
establish  individual  refinery  baselines.  This 
scenario  is  oft3n  called  "gaming". 

(4)  The  U.S.  does  not  impose  requirements 
on  gasoline  produced  at  a  foreign  refinery 
that  is  not  exported  to  the  U.S.  Domestic- 
refiners  must  produce  clean  gasoline  for  RFG 
areas  without  degrading  the  (X  sold 
elsewhere  in  the  United  States,  essentially 
controlling  all  gasoline  produced  at  a 
domestic  refinery.  Foreign  refiners  have  the 
flexibility  to  produce  clean  gasoline  for  the 
U.S.  market  by  dispmsing  of  dirty 
oxnponents  in  gasoline  sold  into  markets 
outside  the  U.S..  according  to  the  comments. 

One  domestic  refiner  proposed  that  a 
single  national  baseline  replace 
individual  baselines  for  conventional 
gasoline. 

Venezuelan  and  Brazilian  refiners 
affirmed  their  ability  to  acciu^tely 
establish  reliable  and  verifiable 
individual  baselines  in  the  same  manner 


as  domestic  refiners,  and  commented 
that  EPA's  gaming  concern  has  no  merit 
particularly  if  all  foreign  refiners 
establish  individual  refinery  baselines. 

A  European  refiner  urged  EPA  to 
allow  foreign  refineries  to  establish 
individual  baselines  if  they  have  the 
necessary  supporting  data. 

Independent  gasoline  marketers  in  the 
U.S.  strongly  ui^ed  quick  compliance 
with  the  WTO  decision  to  increase 
competition  in  the  gasoline  market. 
State  and  local  air  management  districts 
asked  EPA  to  commit  to  adopt  measures 
that  would  protect  public  health  and  the 
environment. 

EPA  received  additicmal  comments 
fiom  representatives  of  independent 
refiners  and  representatives  of 
independent  importers  and  blenders 
following  the  close  of  the  comment 
period.  The  independent  refiners 
suggested  that  foreign  refiners  should  be 
required  to  establish  individual 
baselines  and  should  not  be  allowed  to 
default  to  the  statutory  baseline.  Foreign 
refiners  that  do  not  establish  an 
individual  baseline  should  be  excluded 
from  the  U.S.  market.  Foreign  refiners 
should  be  subject  to  the  full  range  of 
compliance  and  enforcement  measures 
necessary  to  secure  compliance  by 
foreign  parties.  Importers  should  no 
longer  be  allowed  to  use  the  statutory 
baseline,  but  would  have  to  use  the 
individual  baseline  applicable  to  the 
gasoline  they  importml,  to  avoid  gaming 
by  foreign  refiners  with  clean  individual 
baselines. 

Independent  importers  and  blenders 
suggested  that  all  market  participants 
that  are  similarly  situated  should  be 
treated  in  the  same  manner,  that  it  is 
important  to  preserve  the  ability  of 
independent  importers  to  reblend  and 
reclassify  imported  CC  as  RFG,  that  the 
use  of  individual  baselines  should  not 
restrict  the  ability  to  import  other 
gasoline  imder  the  importer's  statutory 
baselines,  that  liability  for  the  use  of  an 
individual  baseline  should  fall  on  the 
foreign  refiner  not  the  importer,  an(}  that 
mandatory  use  of  individual  baselines 
by  foreign  refiners  should  not  be 
imposed  as  it  would  limit  gasoline 
supplies  coming  to  the  United  States. 

E.  Requiring  Individual  Baselines  for 
Foreign  Refiners 

In  preparing  this  proposal  EPA 
attempted  to  identify  any  and  all 
options  available  to  the  Agency  to  meet 
U.S.  international  obligations  in 
response  to  the  WTO  decision.  EPA's 
goal  was  to  identify  all  feasible  options 
that  are  consistent  with  EPA's 
commitment  to  fully  protect  public 
health  and  the  environment,  and  at  the 
same  time  are  consistent  with  the 


obligations  of  the  United  States  imder 
the  WTO.  Comments  submitted  to  EPA 
during  and  after  the  public  comment 
period,  and  EPA's  prior  investigations 
on  this  issue,  identified  two  broad 
approaches  for  consideration  involving 
individual  baselines  for  foreign 
refineries.'* 

One  approach  would  require  the  use 
of  individual  baselines  (IB)  by  foreign 
refiners.  It  would  be  mandatory,  not 
optional.  Under  this  approach,  EPA 
would  apply  basically  the  same 
requirements  that  apply  to  domestic 
refiners  to  foreign  refiners. 

This  approach  would  require  foreign 
refiners  who  market  gasoline  to  the  U.S. 
to  submit  petitions  to  establish  an 
individual  refinery  baseline,  using  the 
same  methods  and  procedures  currently 
in  the  regulkitions.  Once  an  IB  was 
assigned  for  a  refinery,  that  IB  would  be 
used  in  developing  a  volume  weighted 
compliance  baseline.  Under  one 
approach,  the  foreign  refiner  would 
meet  the  exhaust  toxics  and  NO. 
requirements  for  CG  exported  to  the 
U.S.  by  that  foreign  refiiiery.  in  the  same 
manner  as  domestic  refiners.  Under  an 
alternative  approach  the  domestic 
importer  would  establish  a  volume 
weighted  compliance  baseline  reflecting 
the  quantity  and  IBs  of  gasoline 
imported  from  various  foreign 
refineries,  and  the  domestic  importer 
would  meet  the  applicable  CG 
requirements.  In  either  case,  the  use  of 
a  foreign  refinery  IB  would  be  subject  to 
a  volume  cap,  as  for  domestic  refiners. 
Foreign  refiners  would  be  subject  to 
audits  and  inspections  to  verify  the  IB 
and  to  verify  the  quantity  and  quafity  of 
gasoline  sent  to  the  U.S.  from  that 
foreign  refinery. 

Significant  additional  requirements 
would  also  need  to  be  imposed  on 
gasoline  imported  under  a  foreign 
refiner's  IB.  For  domestic  refiners, 
almost  all  gasoline  is  produced  for  the 
U.S.  market  and  the  very  small  volume 
that  is  exported  can  be  readily  tracked 
and  subtracted  from  the  domestic 
refiner's  compliance  calculations.  The 
domestic  refiner  then  bases  its  CG 
compliance  calculations  on  the  quality 
and  quantity  of  finished  gasoline  when 
it  leaves  the  refinery.  At  that  point  it  has 
entered  the  U.S.  gasoline  market,  and 
there  is  no  need  to  track  the  gasoline  or 


*Th«  discussion  in  the  preamble  will  focus  on 
imports  of  CG,  as  compared  to  imports  of  RFG. 
After  January  1, 1996.  individual  baselines  have  no 
application  in  the  RFG  program.  For  (TG.  however, 
individual  baselines  will  continue  to  be  used  in 
setting  the  compliance  requirement  for  all  CC.  The 
application  of  the  proposal  to  RFG  prior  to  January 
1.  1998  is  discusseid  separately  in  this  notice  at 
section  n.F. 


to  segregate  it  frtmi  gasoline  produced 
by  another  refinery. 

For  a  foreign  refiner,  only  a  portion  of 
the  refinery's  total  production  is  likely 
to  be  sent  to  the  U.S..  ranging  bom  a 
very  small  percentage  to  a  significant 
minority  of  producticm.  The  gasoline 
also  may  travel  through  a  long  and 
complicated  distribution  system  from 
the  point  it  leaves  the  refiiiery  gate  to 
the  point  it  enters  the  U.S.  market. 
However  the  IB  for  a  specific  foreign 
refinery  would  properly  apply  only  to 
gasoline  produced  at  that  foreign 
refinery,  and  would  not  apply  to 
gasoline  produced  at  a  different  foreign 
refinery. 

Several  facts  would  therefore  need  to 
be  clearly  established  to  properly  apply 
a  foreign  refinery's  IB  to  a  batch  of 
imported  gasoline.  First,  the  refinery 
that  produced  the  specific  batch  of 
imported  gasoline  must  be  identified. 
Second,  it  must  be  demcmstrated  that 
this  batch  of  gasoline  has  not  been 
mixed  with  gasoline  prtxiuced  by  a 
different  foreign  refinery  with  a 
di£Earent  IB.  from  the  point  it  left  the 
refinery-of-origin  to  the  point  it  entered 
the  U.S.  market  Third,  the  total  amount 
of  CG  and  RFG  produced  by  the  foreign 
refinery  and  sent  to  the  U.S.  maritet 
must  be  determined,  to  establish  when 
the  volume  cap  is  exceeded.  As  with 
domestic  refiners,  it  would  also  be 
important  to  trade  blendstocks  produced 
and  sent  to  the  U.S.  from  a  foreign 
refinery,  so  a  foreign  refiner  could  not 
avoid  a  stringent  IB  by  shipping 
blendstocks  instead  of  finished  gasoline. 
Tracking  and  segregation  requirements 
would  need  to  be  adopted  to  implement 
this. 

A  certain  amount  of  gasoline  is 
imported  frtnn  fungible  gasoline 
supplies,  where  the  refinery  of  origin  is 
not  known.  This  occurred  in  1990.  "and 
would  be  eiqwcted  to  continue  to  occur 
in  the  future.  It  would  be  reasonable  to 
allow  the  practice  to  continue,  and 
gasoline  imported  from  such  sources 
would  continue  to  be  subject  to  the 
statutory  baseline  (SB).  However  a 
mechanism  would  need  to  be  imposed 
so  that  this  supply  of  fungible  gasoline 
could  not  be  used  as  a  way  to  avoid  a 
more  stringent  IB. 

Under  tms  approach.  EPA  would 
need  to  establish  IBs  for  all  foreign 
refineries,  mo^  of  which  sent  only  a 
small  volume  of  gasoline  to  the  U.S.  in 
1990.  The  methods  used  to  set  IBs  for 
domestic  refiners  could  still  be  used  to 
establish  the  quality  and  quantity  of 
gasoline  sent  to  the  U.S.  by  a  foreign 
refiner  in  1990.  Given  the  large  number 
of  foreign  refineries  involved  and  the 
potential  for  widely  varying  technical 
and  other  ability  to  establi&b  IBs.  it  is 


not  clear  that  all  foreign  refiners  would 
have  the  information  necessary  to 
establish  an  accurate  IB  for  gasoline  sent 
to  the  U.S.  in  1990. 

Tbe  Depaitmoit  of  Energy  (DOE)  has 
advised  B>A  that  this  approach  could 
seriously  affect  the  supply  and  price  of 
gasoline  in  the  U.S.  market.  Cunently 
gasoline  is  imported  into  the  U.S. 
mari»t  frtnn  a  free  moving  and  fungible 
distribution  system  for  imparted 
gasoline.  The  volume  of  imported 
gasoline,  while  small  compared  to  the 
total  U.S.  gasoline  supply,  can  have  a 
significant  impact  on  gasoline  prices. 
Inqported  gasoline  tends  to  moderate 
price  increases  by  increasing  the  sources 
of  gasoline  to  meet  U.S.  demand, 
whether  in  response  to  a  trend  of 
increasing  demand  over  time,  or  a  short 
term  supply  problem  based  on  local  <« 
temporary  changes  in  domestic  supply 
or  demand. 

The  approach  outlined  above  would 
significantly  change  the  way  gasoline  is 
imported  to  the  U.S.  market,  greatly 
increasing  the  complexity  and  maldng  it 
more  likely  that  gasoline  could  not  be 
quickly  and  reacfily  diverted  to  the  U.S. 
mariiet  to  meet  demand.  This  would 
make  it  more  likely  that  imported 
gasoline  would  not  play  the  same  role 
that  it  currently  does  in  modwating 
price  increases.  The  long  term  supply 
implications  are  harder  to  predict. 

'The  increase  in  complenty  frtim  this 
approach  is  based  on  the  need  to  ensure 
that  the  right  IB  is  applied  to  a  batch  of 
imported  gasoline,  that  an  IB  is  only 
used  up  to  tbe  applicable  volume  cap. 
and  that  parties  do  not  drciunvent  the 
appropriate  IB  by  shifting  gasoline  at 
blendstocks  through  other  parties. 
Modifying  the  tracking  and  monitoring 
restrictions  described  above  to  try  and 
resolve  the  supply  concerns  would 
increase  the  risk  of  adverse 
environm«ital  effect  from  this 
approach. 

EPA  is  also  concerned  that  this 
approach  might  produce  incentives  that 
would  tend  to  reduce  the  average 
quality  of  imported  OG.  For  example, 
gasoline  from  refiners  with  cleaner  IBs 
would  be  measured  against  a  more 
stringent  baseline  than  under  the 
current  rules,  while  gasoline  from 
refiners  with  dirtier  IBs  woidd  be 
measured  against  a  less  stringent 
baseline  thmi  under  the  current  rules. 
Additional  costs  would  be  associated 
with  segregation,  tracking,  and  other 
requirements  described  above.  To  the 
extent  these  changes  put  refiners  with 
clean  IBs  at  an  economic  disadvauUige 
compared  to  refiners  with  either  the  SB 
or  an  IB  dirtier  than  the  SB,  it  could 
potentially  push  the  supply  of  gasoline 
away  from  refiners  with  clean  ffls. 


After  evaluating  this  approach.  EPA 
has  decided  to  not  propose  it.  While  it 
appears  generally  neutoal  in  requiring  - 
individual  baselines  fat  both  domestic 
and  foreign  refiners,  upon  full 
consideration  this  approach  presents  too 
great  a  risk  of  adverse  effects  on  gasoline 
supply  and  prices.  EPA  also  has 
questions  as  to  its  envircHimental 
neutrality.  The  Agency  is  instead 
proposing  the  optional  use  of  individual 
baselines,  with  specific  provisions  fa 
monitoring  gasoline  quality  and 
remedying  any  adverse  environmental 
effects. 

n.  DaMaiptioii  of  Prapoeal 

A.  Introduction 

Today's  proposed  approach  involves 
the  use  of  opticmal  IBs  for  foreign 
refiners.  Specific  regulatory  provisions 
would  be  implemented  to  ensure  that 
the  optional  use  of  an  IB  would  not  lead 
to  adverse  environmental  impacts.  This 
would  involve  monitoring  \im  average 
quality  of  imported  gasoline,  and  if  a 
specified  benchmark  is  exceeded, 
remedial  action  would  be  taken.  Tbe 
remedial  action  prc^Msed  is  that  the 
requirements  for  imported  gasoline 
would  be  made  more  stringent.  This 
woidd  ensure  the  envirtHimental 
neutrality  of  this  approach. 

Under  this  approach,  the  procedures 
and  methods  for  setting  an  D9.  as  well 
as  the  tracking,  segregation  and  other 
compliance  related  provisions  described 
below  would  all  apply.  However,  they 
would  (mly  apply  where  a  foreign 
refiner  chose  to  apply  for  an  IB. 

Under  this  approach,  the  volume  of 
gasoline  that  could  be  imported  under 
3ie  IB  for  a  ftweign  refinery  would  be 
limited  in  the  same  manner  as  for 
domestic  refiners,  relative  to  a  refinery's 
1990  baseline  volume.  Since  the  foreign 
refiner  sought  an  IB  in  order  to 
specifically  produce  gasoline  for  the 
U.S.  market,  the  tracldng  and 
segregaticm  requirements  noted  above 
should  not  have  a  significant  impact  on 
the  ready  availability  of  gasoline  for 
import.  The  current  requirements  for 
imported  gasoline  would  continue  to 
apply  for  all  of  the  other  gasoline 
imported  into  the  U.S.  DOE  does  not 
believe  this  approach  has  the  potential 
to  adversely  impact  gasoline  supply  and 
prices. 

There  is  however  some  concern  about 
the  possible  environmental  impact  of 
such  an  approach.  A  foreign  refiner  may 
seek  an  IB  only  if  it  would  be  less 
slriiigtuil  lluiu  \lus  SB.  Gdaoline 
produced  by  this  foreign  refiner  would 
then  be  measured  against  this  less 
stringent  IB.  Other  imported  gasoline 
would  be  measured  against  the  SB.  As 
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compared  to  the  situation  in  1990,  there 
would  be  the  potential  for  the  quality  of 
imported  gasoline  to  degrade  &t>m  an 
emissions  perspective. 

The  size  and  amount  of  this  impmct. 
ho%vever,  is  difficult  to  quantify.  It 
would  depend  on  the  mmiber  of  foreign 
refiners  that  received  an  IB,  the  specific 
emissions  levels  of  the  IBs  assigned,  and 
the  volume  of  gasoUne  included  in  the 
IB.'  It  would  also  depend  on  the  source 
and  amoimt  of  CC  and  RFC  imported 
into  the  U.S.  in  a  specific  year.  It  is  also 
hard  to  quantify  to  what  extent,  if  any, 
foreign  refiners  who  produced  gasoline 
in  1990  that  was  cleaner  that  the  SB 
would  ship  gasoline  that  is  dirtier  than 
what  they  sapped  in  1990.  These 
circumstances,  as  well  as  the  existence 
of  a  volume  cap  on  the  use  of  IB's,  and 
the  large  variation  in  the  total  levels  of 
OG  and  RFC  imports  each  year  make  it 
difficuh  to  assess  in  advance  the  risk  of 
an  advOTse  environmental  impact. 

EPA  is  proposing  to  address  the 
potential  environmental  concerns  with 
this  approach  by  (1)  establishing  a 
benchmark  for  the  quahty  of  imported 
gasoline  that  would  reasonably  identify 
when  the  factors  identified  above  have 
led  to  an  adverse  environmental  impact, 
(2)  monitoring  imported  gasoline  to 
determine  whether  the  benchmark  has 
been  exceeded,  and  (3)  if  an  exoeedance 
of  the  benchmaric  occurs,  imposing  a 
remedy  that  compensates  for  the 
adverse  environmental  impact.' 

As  discussed  below,  the  proposed 
benchmark  for  imported  gasoliiie 
quality  would  be  the  volume-weighted 
average  of  the  IBs  for  domestic  refiners. 
As  discussed  below,  EPA  is  proposing  a 
benchmark  for  exhaust  NOx  set  at  the 
volume  weighted  average  for  domestic 
baselines.  No  benchmark  would  be  set 
at  this  time  for  toxics,  as  there  does  not 
appear  to  be  the  same  potential  for 
environmental  degradation  that  there 
could  be  for  NOx. 


*Td  data,  coly  a  limitad  number  of  fcmign 
rafinariaa  ha*«  iadkatad  an  iotemt  in  establishii^ 
an  IB.  Howavat.  undar  the  propoaal  any  fueign 
refiner  could  apply  for  an  IB. 

*EPA  baa  ad(q>ted  an  analogoua  approach  in  the 
RFC  profram.  Domaatic  refinan  may  choae  to  meet 
certain  RFC  requirementa  on  average,  instead  of 
maitinf  the  RFC  per^gallon  requirements.  However 
a  refiner  who  chooaea  the  averaging  requirements 
mual  implement  a  compliance  survey  for  the 
covarad  areas  involved.  In  a  compliance  survey  the 
amiaatona  quality  of  the  retail  gasoline  in  a  covered 
area  is  teetod.  and  the  average  gasoline  quality  is 
esmpafed  to  a  pteeetablished  benchmark.  If  the 
a»awga  quality  Ula  short  of  the  benchmark,  the 
mmpliaiice  requirements  for  RFC  used  in  that 
oovarad  area  are  increased  in  stringency  by  a 
specified  amount  Surveys  are  conducted  each  year, 
and  (he  requirements  are  increased  in  stringency 
each  time  the  area  fails  an  annual  compliance 
survey.  The  stringency  of  tfie  requirements  can  be 
ledund  if  the  area  does  not  fail  a  compliance 
survey  for  a  specified  number  of  years.  See  40  CFR 

ao.4i.  80.6a. 


EPA  would  monitor  the  quality  of 
imported  gasoline  based  on  the  aimual 
compliance  reports  filed  by  importers 
and  foreign  refiners  producing  gasoline 
that  is  exported  to  the  U.S.  Each  year 
EPA  would  evaluate  the  volume 
weighted  annual  average  quality  of  the 
three  prior  years  and  compare  it  to  the 
bmdunariL  If  the  average  quahty  of 
imported  gasoline  exceeded  the 
benchmark,  NOx  requirements  for 
gasoline  imported  bom  refiners  without 
an  IB  (ciurently  set  at  the  SB)  would 
increase  in  stringency  the  following  year 
by  an  amount  equivalent  to  the 
exceedance.  This  would  occur  each  time 
the  annual  monitoring  indicated  that  the 
benchmark  was  exceeded.  If  the  amount 
of  an  exceedance  either  increased  or 
decreased,  the  amoimt  of  the  remedy 
would  be  correspondingly  adjusted.  If 
the  annual  monitoring  showed  that 
imported  gasoline  did  not  exceed  the 
benchmarii,  the  compliance 
requirements  would  be  reduced  to  the 
SB  for  the  following  year.  The  more 
stringent  requirement  would  apply  to  all 
imported  gasoline  except  for  gasoline 
produced  by  foreign  refiners  with  an  IB. 

EPA's  proposed  approach  meets  the 
goals  announced  in  the  Invitation  for 
Public  Comment,  and  avoids  the 
potential  supply,  price  and 
environmental  consequences  of  the 
alternative  approaches  considered  by 
EPA- 

B.  Requirements  for  Foreign  Befinen 
with  Individual  Refinery  Baselines 

1.  Establish  Refinery  Baselines 

Under  this  proposal,  a  foreign  refiner 
would  have  the  option  of  submitting  an 
individual  refinery  baseline  petition  to 
EPA.  The  refinery  baseline  would  reflect 
the  quality  and  quantity  of  gasoline 
produced  at  the  foreign  refinery  in  1990 
that  was  exported  to  the  U.S. 

The  procedures  fcff  establishing 
individual  refinery  baselines  are  listed 
in  §§  80.90  through  80.93.  These 
procedures  were  used  by  domestic 
refiners  to  predict  their  overall  gasoline 
quantity  and  quality  for  1990.  Ilie 
procedures  require  the  use  of  data  bom. 
1990  gasoline  or  gasoline  blendstocks 
where  available.  If  this  data  is  not 
available,  post- 1990  gasoline  must  be 
sampled  and  tested.  The  refiner  must 
then  compare  its  1990  and  post- 1990 
refinery  operations,  and  identify  all 
changes  in  operations  that  could  cause 
the  1990  and  post  1990  fuel  parameters 
to  difiisr  in  quality  or  voliune.  The 
refiner  must  then  adjust  the  post-1990 
data  to  account  for  these  differences, 
thereby  deriving  the  quaUty  and  volume 
of  the  gasoline  produced  in  1990. 


EPA  is  proposing  that  foreign  refiners 
that  elect  to  develop  individiul  refinery 
baselines  would  also  follow  these 
procedures.  Additionally,  EPA  is 
proposing  that  foreign  refiners  would 
use  these  procedures  to  determine  the 
quality  and  quantity  of  gasoline  they 
produced  in  1990  that  was  exported  to 
the  U.S.  Specifically,  in  today's 
proposed  regulations,  EPA  has  included 
requirements  that  baseline  submittab 
for  foreign  refineries  would  have  to 
include  informatian  that  would  estimate 
the  refinery's  overall  1990  gasoline 
quantity  and  quality,  and  the  quantity 
and  quality  of  the  subset  of  the 
refinery's  gasoline  that  was  exported  to 
the  United  SUtes  in  1990.  Under  §  80.92 
baaeline  petitions  would  have  to  be 
supported  by  the  report  of  an  EPA- 
approved  bueline  auditor. 

I.  Required  Information.  The 
requirements  for  establishing  individual 
foreign  refinery  baselines  would  be 
basically  the  same  as  the  baseline 
estri>lishment  requirements  for 
domestic  refineries.  EPA  is  proposing 
additional  requirements  for  foreign 
refineries  that  address  the  unique 
circumstances  associated  with 
establishing  the  quality  and  quantity 
onlv  of  gasoline  sent  to  the  U.S.  in  1990. 

Im  procedures  far  developing 
individual  refinery  baselines,  set  forth 
in  §§  80.90  through  80.93,  are 
highlighted  below  and  discussed  with 
respect  to  foreign  refineries.  Comments 
are  requested  on  EPA's  extension  of  the 
baseline  development  procedures  to 
foreign  refineries,  espedaUy  where 
modifications  have  been  proposed  to 
account  for  the  tmique  drcvunstances 
associated  with  foreign  refinery 
baselines. 

•  A  foreign  refinery's  individual 
baseline  (i.e..  quality  and  quantity 
information)  would  be  calculated  using, 
in  hierarchical  order  based  on  the 
availabihty  of  data.  1990  gasoline  test 
data  (Method  1).  1990  blendstock  test 
data  (Method  2).  or  post-1990 
blendstock  and/or  gasoline  test  data 
(Method  3)  for  its  total  1990  gasoline 
production  in  the  same  manner  required 
of  domestic  refiners.  Foreign  refineries 
have  the  additional  requirement  of 
using  these  methods  to  determine  the 
quality  and  quantity  of  the  subset  of 
gasoline  exported  to  the  United  States  in 
1990. 

•  All  data  collected  beginning  in  1990 
and  through  the  last  date  of  any  data 
collection  under  §80.91(d)(l)(I)(B)  must 
be  used  in  the  development  of  both  the 
overall  refinery  baseline  and  the 
baaeline  of  the  gasoline  exported  to  the 
U.S.  in  1990. 

•  Baseline  petitions  would  have  to  be 
submitted  in  the  same  manner  as  is 


required  of  domestic  refiners  under 
§  80.93.  except  that  EPA  is  proposing 
that  baseline  petitions  would  have  to  be 
submitted  before  January  1,  2002.  This 
would  allow  for  the  collection  of  both 
summer  and  winter  data  and  the 
•preparation  of  a  baseline  petititm 
subsequent  to  Jime  1. 2000.  the 
scheduled  date  EPA  would  announce 
the  average  quality  of  imported  gasoline 
for  the  fint  monitoring  period  of  1998 
and  1999.  EPA  would  require  the  same 
type  and  quality  of  information  and 
level  of  accuracy  in  establishing  a 
baseline  no  matter  when  a  foreign 
refiner  applies  for  a  baseline.  Comments 
are  requested  on  the  appropriateness  of 
this  deadline. 

e  EPA  is  also  proposing  that  in  order 
for  a  refinery  to  receive  an  approved 
baseline,  the  refinery  would  have  to 
commit  to  give  EPA's  auditors  full 
access  to  the  foreign  refinery  to  conduct 
announced  and  imannounoed 
inspections  and  audits  related  to  the 
baseline  development  and  submission. 
EPA  baseline  audits  could  occur  at  any 
time  after  a  baseline  petition  has  been 
submitted,  either  before  at  after  EPA 
approves  a  refinery  baseline. 

•  Under  §  80.93(b)(l)(I)  foreign 
refiners  would  have  to  provide  any 
additicmal  information  requested  by 
EPA  to  support  a  baseline  submittal  or 
petition,  as  is  true  for  domestic  refinen. 

•  Under  §  80.93(c)  a  separate  baseline 
would  be  established  for  each  foreign 
refinery.  However,  as  is  the  case  of  U.Si. 
refiners  a  fcneign  refiner  could  petition 
EPA  for  a  single  refinory  baseline  for 
two  closely  integrated  facilities  imdOT 

§  80.91(e)(1).  In  addition,  as  is  the  case 
for  U.S.  refiners  a  foreign  refinm  who 
operates  more  than  one  refinery  with 
individual  baselines  would  be  able  to 
aggregate  the  baselines  of  some  or  all  of 
its  refineries  under  §  80.101(h). 

•  EPA  is  proposing  that  all 
documentation  included  in  a  baeriine 
submission  m  petition  would  have  to  be 
in  the  RwgKab  language  at  include  an 
Rnoiuh  language  translation. 

fiPA  requests  comments  on  any 
aspects  of  the  baseline  development 
regulatiCHis.  §§  80.90  through  80.93. 
relative  to  the  development  of  foreign 
refinery  baselines,  particularly 
concerning  any  unique  aspects  of 
developing  or  verif^ng  fcMeign  refinery 
baselines  for  a  refinery's  total  1990 
gasoline  producticm  and  for  the  subset 
of  gasoline  exp<Hted  to  the  U.S.  in  1990. 

u.  EPA  Action  on  Baseline 
Submissions.  As  for  the  domestic  refiner 
baseline  approval  process,  EPA  would 
subject  foreign  refinery  baseline 
submissions  to  an  in-depth  analysis  and 
review.  EPA  would  also  reserve  the 
right  to  inspect,  audit  and  review  all 


records  or  Csdlities  used  to  generate 
data  submitted  to  the  Agency  prior  to 
acting  on  a  baseline  submission  or 
petition. 

After  conducting  its  review  of  the  data 
and  analysis  in  a  baseline  submission. 
EPA  wotild  assign  an  individual 
baseline  that  represents  the  quality  and 
quantity  of  gasoline  exported  to  the  U.S. 
in  1990.  EPA  will  consider  all 
infumation  submitted  and  the  analysis 
performed  by  the  refiner  and  the 
baseline  auditor  in  assigning  a  fraeign 
refinery  baseline.  EPA  »q>ects  the 
refiner's  submission  to  ctmsider  all 
relevant  factoro  in  determining  the 
quality  and  quantity  of  the  subset  of 
gasoline  sent  to  the  U.S.  in  1990.  This 
would  include  consideration  of  the 
grades  of  gasoline  sent  to  the  U.S.,  the 
season  for  which  the  gasoline  was 
produced,  the  types  of  crude  oil  and 
blendstocks  used,  the  effect  of  fiiel 
requirements  in  the  U.S.  in  1990,  and 
any  other  bctora  that  would  aSact  how 
the  quality  and  quantity  of  a  refinery's 
U.S.  market  gasoline  might  vary  from 
other  gasoliiM  produced  at  that  refinery. 

EPA  believes  individual  refinery 
baselines  can  be  established  for  foreign 
refineries  for  which  individual  baselines 
are  sought  to  the  same  degree  of 
confidence  as  the  baselines  established 
for  domestic  refineries,  through  use  of 
all  available  data,  and  the  ability  to  use 
current  data  and  operating  conditions  to 
estimate  1990  gasoline  quality  and 
quantity. 

The  >i«««tin«  approval  process  is  an 
iterative  one,  beginning  with  the 
submission  of  the  baseline  or  a  baseline 
petition.  EPA.  any  EPA  contractors, 
represmtatives  of  the  foreign  refinery 
knowledgeable  of  the  refinery's  beseline 
development,  and  the  refinery's  baseline 
auditor  will  aU  be  closely  involved 
throughout  EPA  expects  that  its 
questions  regarding  the  baseline 
submission  or  petition  will  receive 
quick  and  adequate  response  from  the 
refinery's  representatives.  To  this  end. 
EPA  believes  it  would  be  useful  to  have 
an  English-speaking  foreign  refinery 
representative  knowledgeable  about  the 
b«««*ti"«»  development  of  the  refinery  as 
the  main  contact 

EPA  would  not  assign  an  individual 
refinery  baseline  where  an  individual 
refinery  baseline  submission  iS 
significantly  incomplete,  or  inadequate 
to  establish  an  accurate  baseline,  and 
the  refiner  Cdls  to  cure  the  d^act  after 
a  retpiest  for  mora  infonnation.  In  such 
a  case  the  refinwy  would  not  receive  an 
individual  baseline. 


2.  Compliance  with  OG  Exhaust  Toxics 
and  NC5x  Requirements 

EPA  is  proposing  that  foreign  refinen 
who  obtain  individual  foreign  refinery 
baselines  would  have  to  meet  the 
exhaust  toxics  and  NOx  emissions 
performance  reqiurements  for  OG 
produced  at  the  foreign  refinery  that  is 
exported  to  the  United  States.  In 
addition,  foreign  refiners  writh  an 
individual  refinery  baseline  would  be 
required  to  meet  adl  requirements  used 
to  demonstrate  compliance  with  the  OG 
performance  requirements.  These  are 
the  same  requirements  that  apply  to 
domestic  refinen,  and  include  the 
following: 

e  To  register  with  EPA,  §80.103. 

•  To  designate  each  batch  of  OG  or 
RFG.S  80.65(d). 

•  To  determine  the  volume  and 
properties  of  each  OG  batch  through 
sampling  and  testing,  §  80.101(1). 

•  To  determine  the  voliune  of  each 
RFC  batch  in  order  to  complete  the  OG 
compliance  baseline  calculation  in 

§  80.101(f). 

•  To  prepare  product  transfer 
documents  for  RPG  and  OG.  §§  80.77 
and  80.106. 

•  To  keep  certain  records  for  five 
yean.  §§80.74  and  80.104. 

a  To  sulnait  reports  to  EPA  on  each 
batch  of  RFG  and  OG.  <»  the  volume  of 
RFC,  and  on  the  annual  average  quality 
of  OG.  §§80.75  and  80.105. 

•  To  comply  with  an  annual  cap  on 
the  volume  of  specified  blendstocks  that 
are  transferred  to  othen  and  used  to 
produce  gasoline  for  the  U.S.,  §  80.102. 

•  To  have  an  independent  audit 
performed  of  refinery  operations  eadi 
year  to  review  certain  activities  related 
to  the  RFG  and  OG  requirements. 
§§80.125  through  80.130.  However,  the 
audit  procedures  for  RFG  would  be 
limited  to  the  procedures  diat  evaluate 
the  quantity  of  RFG,  and  audits  would 
not  be  required  to  include  procedures 
intmded  to  verify  information  about 
RFG  that  is  unrelated  to  the  compliance 
baseline  calculation,  sudh  as  RFG 
quality  or  VOC-control  designations. 

•  To  not  combine  OG  wim  RFG  and 
classify  the  mixture  as  RFG, 
§80.78(a)(10). 

Certain  adjustments  to  these 
provisioos  are  spea&ed  in  the  pnqxieed 
regulations  to  ^>pl^  thmn  to  foreign 
refinen. 

EPA  believes  that  foreign  refinen 
with  individual  baselines  should  be  able 
to  meet  these  requirements  as  do 
domestic  refinen.  and  EPA  would 
intend  to  monitor  compliance  with,  and 
enforce  violaticms  of  these  requirements 
with  c^ard  to  foreign  refinen  just  as  for 
domestic  refinen. 
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Under  §  80.101(f)  a  compliance 
baseline  for  exhaust  toxics  and  NOx 
compliance  is  calculated  for  each 
calendar  year  averaging  period  based  on 
a  refinery's  1990  baseline  volume  and 
baseline  exhaust  toxics  and  NOx  values, 
and  the  total  gasoline  volume  (CC  and 
RFG  ^)  produced  at  the  refinery  during 
the  averaging  period."  As  a  result,  a 
foreign  refiner  with  an  individual 
refinery  baseline  would  be  required  to 
establish  the  voliune  of  U.S.  market 
gasoline  that  is  RFG  in  order  to  calculate 
the  refinery's  compUance  baseline  for 
the  exhaust  toxics  and  NOx  CG 
requirements.' 

Ilierefore,  a  foreign  refiner  with  an 
individual  refinery  baseline  would  be 
required  to  designate  each  batch  of  U.S. 
market  gasoline  as  CG  or  RFG,  to 
establish  the  volume  and  properties  of 
U.S.  market  batches  that  are  designated 
as  CG,  and  to  establish  the  volume  of 
U.S.  maiket  batches  that  are  designated 
as  RFG.  The  CG  and  RFG  produced  at 
a  foreign  refinery  with  an  individual 


'The  oampU«nca  btMliiM  aquation  at  $a0.101(f) 
nquira*  a  rafiner  to  include  the  volumes  of  all 
gaaoline  used  in  the  U^..  including  CC.  RFG.  RFG 
blendatoci  for  oxygenate  blending  (RBOB),  and 
California  gaaoline  under  §  80.81.  Thua,  a  foreign 
refiner  would  be  required  to  include  each  of  these 
products  in  the  compliance  baseline  calculations. 
and  to  meet  the  refinery  of  origin  tracking 
raquiramaats  that  are  described  below.  Howaw. 
ior  ease  of  diarussion  this  preamble  will 
collectively  refer  to  all  non<£  prtx^ucts  as  RFC. 

■Under  S80.101(fl  compliance  baselines  are 
calcnlalad  for  a  refinery  each  calendar  year  using 
an  aquadoa  that  caps  uae  of  individual  refinery 
ha  salines  baaed  on  the  refinery's  total  gasoline 
production  (RFG  and  OG]  during  an  averaging 
period,  as  campared  to  the  refinery's  1990  baaeline 
volume.  Thus,  where  a  foreign  refinery's  volume  of 
gMoUoe  for  the  U.S.  (CG  and  RFG)  during  an 
averaging  period  is  equal  to  or  leas  than  the 
refinery's  1990  baseline  volume,  the  refinery's 
compliance  beaeline  emission  values  for  CG  for  the 
averaging  period  would  be  the  refinery's  1990 
hawline  emission  values.  However,  where  a 
refinery's  gasoline  volume  during  an  svsraging 
period  axcaads  the  refinery's  1990  beseline  volume, 
the  refinery's  compliance  baseline  emission  values 
far  the  everaging  period  would  move  in  the 
direction  of  Um  statutory  baseline  emission  values. 
In  the  case  of  foreign  refiner*,  theee  calculations 
would  use  only  the  volumes  of  gasoline  that  were 
exported  to  the  U.S.  in  1990  and  during  the 
averaging  period. 

Section  80.101(b)  requires  use  of  compliance 
heaelines  only  for  the  simple  model  requirements 
that  apply  before  1990.  However,  in  another 
rukotaking  EPA  will  be  proposing  to  require  use  of 
compliance  baaelines  for  the  complex  model 
requirements  that  apply  beginning  in  1998,  and 
EPA  believes  any  change  to  the  compliance  beseline 
provision  will  be  final  before  1998.  As  s  result,  this 
foreign  refiner  proposal  assumes  that  compliance 
baselines  will  be  required  for  exhaust  toxics  and 
NOx  cooaplianca.  bi  any  case,  the  same  provision 
would  apply  to  both  domestic  and  foreign  refiners. 

■EPA  is  proposing  tliat  if  s  foreign  refiner  begins 
using  an  individual  refinery  baseliiM  on  a  date 
other  than  on  January  1 .  the  compliance  beseline 
calculation  for  the  initial  year  would  use  s  reduced 
baseline  volume  to  reflect  the  portion  of  the  year 
the  individual  refinery  hesellnii  is  in  uae. 


baseline  is  called  "Foreign  Refiner 
Gasoline,"  or  "FRGAS,"  in  this 
proposal. 

All  foreign  refiners  with  individual 
refinery  baselines  would  be  required  to 
submit  annual  reports  to  EPA  that 
demonstrate  the  average  exhaust  toxics 
and  NOx  emissions  for  CG  FRGAS 
meets  the  refinery's  compliance  baseline 
for  the  averaging  period. 

Additionalrequirements.  described 
below,  would  allow  EPA  to  monitor  that 
the  specific  barrels  of  gasoline  identified 
by  the  foreign  refiner  as  U,S,  market 
gasoline  actually  is  delivered  for  use  in 
the  United  States,  and  to  conduct 
enforcement  audits  and  insfiections  of 
foreign  refinery  operations. 

Under  today's  proposal.  CG  FRGAS 
would  be  treated  basically  under  the 
same  rules  as  gasoline  produced  for  the 
U.S.  market  at  a  domestic  refinery.  The 
CG  FRGAS  would  be  subject  to  the  same 
CG  requirements  as  the  CC  produced  by 
domestic  refiners.  Starting  in  1998  a 
refinery's  annual  average  CG  exhaust 
toxics  and  NOx  emissions  could  not 
exceed  its  individual  baseline  for  these 
fuel  characteristics.  In  order  to  evaluate 
compliance,  however,  CG  FRGAS  would 
need  to  be  designated  as  such  at  the 
point  of  production,  and  would  need  to 
be  tracked  to  determine  that  it  in  fiact  is 
exported  to  the  U.S. 

In  order  to  determine  compliance 
with  the  CG  reqiurements  for  FRGAS. 
the  quality  and  quantity  of  each  batch 
of  CG  must  be  determined.  The  volume 
of  RFG  FRGAS  also  would  have  to  be 
determined,  because  the  compliance 
baseline  applicable  to  a  refinery 
depends  on  the  total  volume  of  gasoline 
produced  at  a  refinery  for  the  U.S. 
market,  including  both  OG  and  RFG.  To 
determine  the  quality  and/or  quantity  of 
this  gasoline,  a  foreign  refiner  would 
have  to  designate  FRGAS  when  it  is 
produced.  It  also  is  impmtant  that 
gasoline  used  in  a  foreign  refinery's 
compliance  calculation  all  be 
designated  as  FRGAS  and  actually 
imported  into  the  U.S. 

EPA  expects  foreign  refiners  would  be 
able  to  determine  how  much  FRGAS 
they  intend  to  produce,  and  would  be 
able  to  institute  reasonable  distribution 
and  marketing  changes  to  implement 
the  proposed  requirements.  A  foreign 
refiner  of  FRGAS  would  need  to 
monitor  the  gasoline  quality  to  ensure  it 
meets  the  CG  requirements,  and  this 
gasoline  ntmnally  would  be  subject  to 
emissions  requirements  that  are 
different  from  those  in  other  markets. 
The  additional  requirements  proposed 
today  all  flow  from  this  and  could  be 
implemented  in  a  reasonable  fashion. 

However,  a  major  change  could  occur 
in  a  foreign  refiner's  ability  to  change 


the  destination  of  FRGAS  after  the 
gasoline  has  left  the  foreign  refinery  and 
has  entered  the  distribution  system, 
ifnder  the  current  regulations,  such 
gasoline  could  at  any  time  be  sent  to  the 
U.S.  market,  including  after  it  has  left 
the  foreign  refinery.  Gasoline  currently 
may  be  taken  frt>m  a  fungible 
distribution  system  and  sent  to  the  U.S., 
as  long  as  the  importer's  annual  average 
meets  their  compliance  baseUne.  This 
would  not  be  possible  for  FRGAS  imder 
the  requirements  discussed  above. 
Unless  a  foreign  refiner  designates 
FRGAS  at  the  point  of  production,  it 
would  not  meet  the  requirements 
described  above  for  export  of  FRGAS  to 
the  U.S. 

EPA  requests  commoit  on  whether 
foreign  refiners  with  individual 
baseUnes  should  be  allowed  to  divert  to 
non-U.S.  markets  gasoline  shipments 
that  originally  were  intended  for  the 
U.S.  market  where  the  foreign  refiner 
can  demonstrate  the  gasoline  in  fact  was 
not  imported  into  the  U.S.,  and  if  so,  the 
type  of  showing  that  should  be  required. 

EPA  also  requests  comment  on 
whether  a  foreign  refiner  with  an 
individual  refinery  baseline  should  be 
given  the  option  of  classifying  OG  as 
FRGAS  or  as  non-FRGAS.  If  this  option 
were  allowed  a  foreign  refiner  could 
have  two  categories  of  CG:  CG  that  is 
classified  as  HIGAS,  and  CG  that  is  not 
classified  as  FRGAS. 

In  the  case  of  CG  that  is  classified  as 
FRGAS  the  foreign  refiner  would 
include  the  gasoline  in  the  refinery  OG 
compliance  calculations,  and  would 
meet  the  refinery  tracking  requirements, 
described  below.  CG  that  is  not  - 
classified  as  FRGAS  would  be  excluded 
from  the  refinery  CG  compliance 
calculations,  and  the  refiner  would  not 
be  required  to  meet  the  refinery  tracking 
requirements. 

However,  the  foreign  refiner  would 
continue  to  be  required  to  include  all 
RFG  produced  in  compliance  baseline 
calculations  and  to  meet  the  refinery 
tracking  requirements  for  all  RFG,  i.e.. 
all  RFG  would  have  to  be  classified  as 
FRGAS.  This  distinction  between  RFG 
and  CG  is  necessary  in  order  to  prevent 
adverse  environmental  efiiects.  As  in  the 
case  of  domestic  refiners,  all  RFG  must 
be  included  in  a  refinery's  compUance 
baseline  calculation  because  a  larger 
RFG  voliune  results  in  a  larger  volume 
of  CG  that  is  subject  to  the  statutory 
baseline.  In  contrast,  there  is  no  adverse 
environmental  efiect  if  a  refiner 
classifies  CG  as  n(ni-FRGAS,  because 
the  non-FRGAS  CG  would  be  subject  to 
the  statutory  baseline  by  default. 

Undo-  the  option  of  allowing  foreign 
refiners  to  elect  to  classify  CG  as 
FRGAS.  the  U.S.  importer  would  meet 


the  tracking  requirements,  described 
below,  only  for  the  CG  batches  that  are 
identified  as  FRGAS.  EPA  would  be  able 
to  monitor  foreign  refinery  compliance 
by  comparing  the  volume  of  each 
refinery's  gasoline  identified  as  FRGAS 
as  reported  by  U.S.  importers,  with  the 
volume  reported  by  the  foreign  refiner. 

Requirements  fm  Tracking  Refinery  of 
Origin 

The  proposed  requir«nents 
cooceming  OG  FRGAS  are  premised  on 
foreign  refiners  accurately  identifying 
the  gasoline  (both  CG  and  RFG)  that  is 
exported  to  the  U.S.  There  is  the 
potential  for  adverse  environmoatal 
results  if  a  foreign  refiner  includes  in 
OG  compliance  calculations  gasolina 
that  is  not  exported  to  the  U.S.  In 
addition,  there  is  eavironmental  risk  if 
a  forngn  refiner  {uk  to  include  in  OG 
conpUanoe  calculatioBS  gasoline  that  is 
eioMxted  to  the  U.S. 

For  diis  teasoa  EPA  is  proposing 
requiramenuto  ensiue  that  gascdine  is 
properly  identified  as  FRGAS  at  the  U.S. 
port  of  entry,  and  that  all  gasfdine 
designated  as  FRGAS  by  a  foreign 
refiner  is  in  bet  deliveied  to  the  U.S. 
These  propoeed  requirements  also 
would  give  U.S.  iasporten  the 
informatian  necessary  to  demonstrate 
dial  iaqKirted  OG  is  in  CKt  FRGAS  in 
order  to  exchids  the  gasoline  froaa  the 
iasporter's  OG  complTsiire  cakulatians. 
EPA  wvuld  be  provided  the  infixmation 
necessary  to  monitor  con^lianee  by 
foreifa  producers  of  FRGAS. 

Test  results  at  the  U.S.  port  of  entry, 
in  the  absence  of  additional 
infbrraatioa.  are  inadequate  to 
distinguish  between  gasoline  thai  is 
FRGAS,  and  other  gasoline.  In  addition, 
without  additional  requirements  EPA 
would  have  scant  ability  to  know  if  aH 
the  gasoline  included  in  a  foreign 
refiner's  OG  compliance  calculations  in 
CkI  was  delivered  to  the  U.S. 

The  requirements  proposed  today  to 
address  this  issue  involve  segregation  of 
FRGAS  produced  at  each  foreign 
refinery;  documentation  {veparad  by  the 
foreign  refiner  certifying  that  FRGAS  is 
being  included  in  the  foreign  refinery's 
compliance  calculations;  sampling  and 
testing  at  the  load  port  and  the  pent  of 
entry;  independent  attest  engagements 
by  the  foreign  refiner  to  verify  the* 
volumes  claimed  by  the  foreign  refiner, 
and  determinations  by  an  independent 
party  of  the  volume,  quality  and  r^nery 
of  origin  of  FRGAS  loaded  onto  a  ship. 

i.  Segregation  of  FRGAS.  In  the 
absence  of  restrictions,  FRGAS  from 
multiple  foreign  refineries  could  be 
stored,  transported,  ccnnbined  and 
recombined,  and  sold  and  resold,  by 
parties  other  than  the  fmeign  refiner  in 


locations  other  than  those  cmtrolled  by 
the  foreign  refiner,  and  in  countries 
other  than  those  where  the  foreign 
refinery  is  located.  EPA  would  have  to 
rely  on  assertions  and  records  of  third 
party  owners  or  custodians  that  gasoline 
imported  into  the  U.S.  as  FRGAS 
contains  only  FRGAS.  EPA  is  amcemed 
that  it  would  be  unable  to  routinely 
conduct  the  types  of  inspections  and 
audits  of  these  third  parties  thai  would 
be  necessoy  to  wisure  that  non-FRGAS 
is  not  mixed  with  FRGAS.  and  that 
FRGAS  is  not  diverted  to  non-U.S. 
maikets. 

The  bctois  giving  rise  to  these 
ccmcems  are  not  present  in  the  case  of 
gasoline  produced  at  domestic  U.S. 
refineries,  because  th««  is  Utile 
question  of  wdiich  gasoline  produced  at 
d(Hnestic  refineries  is  used  in  the  U.S. 
Gasoline  jModuoed  at  U.S.  refineries  is 
sampled  and  tested  before  leaving  the 
refinery,  and  almost  all  thm 
immediately  entns  U.S.  commscce. 
Gasoline  to  be  ejqmrted  from  the  U.S. 
ntxmally  is  identified  at  the  time  of 
{Hoduction.  «id  always  is  idsntified 
vdmi  acluaUy  leaving  the  U.S.  As  a 
result,  and  in  contiasl  to  the  situation 
for  foreign  refineries,  EPA  can  enforce 
the  requirements  for  OG  produced  at 
domestic  refineries  based  on  refinery 
gale  testing  and  reporting,  vrithno  need 
to  track  the  gastrins  after  leaving  the 
refinery. 

EPA  is  proposing  that  the  FRGAS 
jxoduced  at  each  foreign  refinery  must 
remain  physically  segregated  bom  the 
FRGAS  produced  at  other  fmeign 
refijteries,  bom  the  foreign  refinery' to 
the  U.S.  port  of  entry.  As  a  resuh  of  diis 
requireoMnl.  whmi  a  foreign  refiner 
loads  FRGAS  onto  a  ship  for  transport 
to  the  U.S.  the  foreign  refiner  must 
know  the  gwf>Hm»  is  exdusivefy  FRGAS 
that  is  being  included  in  the  refinery 
compliance  calculations,  or  comi^ianoe 
baseline  calculations  in  th»case  of  RFG. 

This  segregation  requiremmit  would 
not  prcdiibit  a  foreign  refiner  from 
comlnning  batches  of  OG  FRGAS,  cs 
combining  batdies  of  RFG  FRGAS,  that 
ue  produced  at  a  single  refinery  into 
larnr  volumes  km  shipment.  In 
addition,  EPA  is  proposing  that  the 
FRGAS  produced  at  nwltiple  refineries 
that  have  been  aggregated  under 
§  80.101(h)  could  be  onnbiiMd.  because 
aggregated  refineries  must  be  operated 
by  the  same  refiner. 

EPA  requests  comment  on  whether  a 
foreign  refiner  with  more  than  one 
refinery  should  be  allowed  to  mix 
FRGAS  produced  at  its  difiiBrent 
refineries  prior  to  shipment  to  the  U.S. 

Under  today's  proposal  there  is  no 
need  to  track  gasoline  produced  at 
fcneign  refineries  after  the  gasoline 


leaves  the  U.S.  port  of  entry,  and 
foreign-produced  gasoline  then  could  be 
fungibly  mixed  in  the  same  maimer  as 
gasoline  produced  at  domestic 
refineries. 

ii.  Foreign  Refiner  Certification  of 
FRGAS.  EPA  is  proposing  that  forngn 
refiners  of  FRGAS  would  be  required  to 
prepare  a  certification,  signed  by  an 
appropriate  foreign  refiner  official,  for 
FRGAS  when  it  is  loaded  onto  a  ship  for 
transport  to  the  U.S.  This  certification 
would  identify  the  gasoline  as  being 
FRGAS,  the  foreign  refinery  whne  the 
FRGAS  was  produced,  the  volume  and 
jMoperties  of  the  FRGAS  beiilg 
transported,  and  a  declaration  that  CG 
FRGAS  U  being  inchided  in  the  GG 
exhaust  toxics  and  NOx  compUanoe 
calculations  for  the  fbreiya  refinery.  The 
volume  and  properties  of  OG,  and  the 
volume  of  RFG.  nonteined  in  each  ship 
oompaitment  would  have  to  be 
separately  identified. 

The  foreign  refiner  owtification  would 
have  to  be  supported  by  an  inspection 
by  an  independent,  EPA-fpnmd  third 
perty  such  as  an  independent 
taboratory.  The  independent  party 
would  review  documents  that  reflect  die 
transportation  and  storage  of  the  FRGAS 
in  miestion  from  die  point  of  production 
at  dwfotei^  refinery  to  the  point  <A 
ship  loading.  The  inspecXot  thus  would 
confinn  the  r^nery  of  origin  and  that 
there  was  no  fungible  mixing  of  the 
FRGAS  with  any  gasoline  produced  at 
any  other  refinery.  The  independent 
party  also  would  be  required  to  confirm 
the  volimie  and  properties  of  the  OG 
FRGAS.  and  the  vdume  of  RFG  FRGAS, 
loaded  onto  the  ship,  through 
inspection  of  the  sUp  |mor  to  loading, 
and  measurement  and  sampling  of  the 
gasoline  contained  in  each  ship 
canpertment  subsequent  to  loading. 

The  independent  party  would  prepare 
a  report  on  these  inflections  that  vrould 
became  a  part  of  the  foreign  refiner's 
certification.  EPA  is  proposing  that  the 
independent  perty  also  would  submit  an 
inspection  report  to  EPA. 

iii.  U.S.  Importer  Receipt  of  FRGAS.  A 
U.S.  impcKter  would  clarify  imparted 
OG  as  FRGAS  if  the  gasoline  is 
accompanied  by  a  fraeign  refiner 
certification  that  is  properly  supported 
by  an  independent  party's  lepati.  In 
addition,  the  voliune  and  properties  of 
the  OG  measured  by  the  U.S.  importer 
at  the  U.S.  port  of  «itry  would  be 
compared  with  the  losid  port  volume 
and  property  measurements,  and  this 
comparison  would  have  to  indicate  that 
the  FRGAS  loaded  onto  the  ship  was  not 
mixed  with  other  gasoline  or  otherwise 
changed  en  route  to  the  U.S.  The  same 
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would  apply  for  RFG  FRGAS,  but  only 
the  volume  would  be  reviewed.  '^ 

The  proposed  regulations  include 
criteria  for  comparing  the  load  port  and 
port  of  entry  testing.  The  test  results 
would  have  to  agree,  for  each  relevant 
Complex  Model  parameter,  within  the 
limits  used  for  comparing  domestic 
refiner  and  independent  laboratory  test 
results  in  §  80.65(e).  EPA  also  is 
proposing  that  the  two  volume 
determinations,  corrected  for 
temperature  and  density,  would  have  to 
agree  within  one  percent.  EPA  believes 
this  level  of  volume  correlation  is 
appropriate  because  it  is  well  within  the 
level  of  correlation  normally  expected 
in  commercial  transactions.  EPA 
understands  that  protests  normally  are 
initiated  if  ship  volimie  determinations 
in  commercial  dealings  difiPer  by  0.5%. 

EPA  requests  comment  on  the 
proposed  requirements  for  comparing 
load  port  and  port  of  entry  testing,  and 
on  any  other  approach  for  these 
comparisons  that  would  be  preferable  to 
those  proposed.  In  particular,  EPA 
requests  comment  on  whether  load  port 
and  port  of  entry  testing  could  rely  on 
a  subset  of  the  properties  Usted  in 
§  80.65.  and  whether  the  test-to-test 
differences  allowed  in  §  80.65  are  more 
or  less  stringent  than  necessary. 

Importers  would  be  required  to 
include  in  their  CG  comphance 
calculations  any  imported  CG  for  which 
the  importer  does  not  obtain  a  certificate 
by  the  foreign  refiner  supported  by  a 
report  prepared  by  an  independent  third 
party. 

In  the  case  of  CG  for  which  the 
importer  obtains  a  properly  supported 
foreign  refiner  certificate,  but  where  the 
volume  and/or  parameter  results  from 
the  load  port  and  port  of  entry  do  not 
meet  the  correlation  requirements,  the 
gasoline  nevertheless  would  be 
imported  as  FRGAS.  However,  the 
fonigp  refiner  would  have  to  adjust  its 
CG  compliance  calculations  to  reflect 
the  exhaust  toxics  and  NOx  emissions  of 
the  FRGAS  as  tested  at  the  U.S.  port  of 
entry  if  these  emissions  results,  in  grams 
per  mile,  are  higher  than  at  the  load 
port,  and  based  on  the  larger  of  the  two 
volume  measurements  if  the  volumes  do 
not  properly  correlate.  If  the  parameter 
results  correlate  but  the  volumes  do  not, 
the  foreign  refiner  would  have  to  adjust 
its  CG  compliance  calculations  to  reflect 
the  volume  measured  at  the  U.S.  port  of 
entry. 

EPA  is  proposing  that  U.S.  importers 
would  report  to  EPA  on  each  batch  of 
FRGAS  imported,  that  would  identify 


the  foreign  refinery,  whether  the  FRGAS 
is  CG  or  RFG,  the  volume  and  properties 
of  CG  FRGAS,  and  the  volume  of  RFG 
FRGAS. 

iv.  Attest  Engagement  Requirements. 
Under  today's  proposal  foreign  refiners 
of  FRGAS  would  be  required  to  meet  the 
independent  attest  engagement 
requirements  in  §§  80.125  through 
80.130,  the  same  as  domestic  refiners, 
although  the  attest  requirements  for  RFG 
are  limited  to  those  related  to  the 
voliune  of  RFG  produced  at  a  foreign 
refinery."  EPA  is  proposing  additional 
attest  requirements  that  relate  to  the 
FRGAS  requirements.  These  attest 
requirements  would  supplement  the 
requirements  regarding  an  independent 
party  determination  of  the  refinery  that 
produced  FRGAS  loaded  onto  a  ship. 
The  focus  of  the  attest  requirements 
would  be  on  the  foreign  refinery 
operations  while  the  independent 
party's  primary  focus  would  be  on  the 
transportation  and  storage  of  gasoline 
bora  the  refinery  to  the  point  of  ship 
loading. 

Under  the  proposed  procedures,  the 
auditor  woidd  be  required  to  confirm 
the  overall  production  for  the  refinery  in 
question,  and  that  the  gasoline  claimed 
to  be  RFG  and  CG  FRGAS  was  part  of 
that  overall  production.  The  attester 
would  confirm  the  transfer  of  FRGAS 
from  the  refinery  to  ships  and  would 
identify  the  ships.  In  addition,  the 
auditor  would  use  commercial 
publications  that  Ust  vessel  sailings  to 
confirm  that  ships  used  to  transport 
FRGAS  traveled  to  the  U.S. 

EPA  is  proposing  that  the  attest 
requirements  would  be  fulfilled  either 
by  auditors  who  are  independent  under 
§  80.65(f)(2)(ii),  and  who  either  are  U.S. 
certified  public  accountants  (CPA's)  or 
who  are  approved  by  EPA.  EPA 
approval  would  be  based  on  the  ability 
to  perform  the  required  work  as 
demonstrated  through  a  petition 
process. 

Independent  auditors  would  have  to 
agree  to  allow  EPA  inspections  and 
audits  relative  to  their  work  under  the 
Gasoline  Rule  for  the  foreign  refiner  in 
a  manner  similar  to  the  conunitments 
required  by  foreign  refiners,  described 
below. 

V.  Requirements  for  Third  Parties. 
EPA  is  proposing  that  FRGAS  sampling, 
testing,  volume  determinations  and 


x*  H<n»«v«r,  an  impofter  of  RFC  is  raquirad  undar 
i  80.S5  to  datonnuM  tha  voluma  and  praporties  of 
importad  RFG. 


■  ■  "Aneat  engaganwnt"  is  a  tana  of  art  used  by 
auditors  to  describe  the  conduct  of  specified  audit 
procedures — the  auditor  attests  to  the  conduct  and 
results  of  the  specified  audit,  or  attest,  procedures 
completed  during  the  attest  engagement.  Tha 
requirements  in  §§80.125  through  80.130  consist  of 
specified  attest  procedures  dealing  with  the 
Gasoline  Rule  and  instructions  for  the  conduct  of 
these  procedures. 


determinations  of  refinery  of  origin  at 
the  loading  port  would  have  to  be 
performed  by  an  independent  party.  The 
proposed  criteria  for  independence 
would  be  the  same  criteria  that  apply  for 
the  independent  sampling  and  testing 
requirement  for  domestic  refiners  and 
importers,  and  that  are  specified  at 
§  80.65(f)(2)(ii).  In  addition,  EPA  is 
proposing  that  persons  performing  this 
work  would  have  to  be  EPA  approved. 
EPA  approval  would  be  based  on  the 
ability  to  perform  the  required  work  as 
demonstrated  through  a  petition 
process. 

EPA  also  is  proposing  that 
independent  parties  would  have  to 
agree  to  allow  EPA  inspections  and 
audits  relative  to  their  woric  under  the 
Gasoline  Rule  for  the  foreign  refiner  that 
are  similar  to  the  commitments  required 
by  foreign  refiners,  described  below. 

4.  Measures  Related  to  Monitoring 
Compliance  and  Enforcement 

i.  Introduction.  EPA  believes  the 
proposed  requirements  for  foreign 
refiners  with  individiial  refinery 
baselines  must  be  subject  to  strong 
measures  for  monitoring  compUance 
and  enforcing  violations.  However, 
there  are  a  niunber  of  imique  problems 
associated  with  monitoring  compliance 
and  enforcing  requirements  for  parties 
and  transactions  that  occur  overseas. 
EPA  is  proposing  a  range  of  provisions 
designed  to  address  these  concerns  in  a 
comprehensive  manner.  These 
provisions  are  intended  to  promote 
EPA's  ability  to  monitor  compliance 
with  the  requirements  related  to  foreign 
refinery  baselines,  to  conduct 
enforcement  actions  when  violations  of 
these  requirements  are  foimd,  and  to 
impose  sanctions  that  would  constitute 
a  deterrent  to  future  violations. 

The  purpose  of  the  proposed 
provisions  is  to  assure  EPA's 
compliance  and  enforcement  activities 
with  regard  to  foreign  refiners  will  be  on 
the  same  footing  as  domestic  refiners,  in 
order  to  assure  achievement  of  the 
environmental  objectives  of  the  gasoline 
programs. 

ii.  Inspections  and  audits.  EPA  would 
intend  to  inspect  and  audit  foreign 
refineries  with  individual  baselines  and 
other  facilities  located  overseas  to 
deterfnine  compUance  with 
requirements  related  to  establishing  a 
baseline,  identifying  refineries  or  origin, 
and  other  requirements  proposed  today. 
Foreign  refiner  inspections  and  audits 
would  be  like  domestic  refiner 
inspections  and  audits  with  regard  to 
types  of  facilities  visited,  types  of 
information  reviewed,  and  types  of 
persons  who  conduct  the  inspections 
and  audits.  In  addition,  the  inspections 


and  audits  would  be  both  announced 
and  unannounced,  as  with  domestic 
inspections  and  audits. 

Inspections  and  audits  would  be 
conducted  at  foreign  refineiies  with 
individual  baselines,  at  laboratories 
where  the  foreign  refineries'  gasoline  is 
tested,  at  offices  of  pipelines,  terminals 
and  odier  third  parties  who  had  title  or 
custody  to  gasoline  between  its 
production  and  anival  in  the  U.S.,  and 
at  offices  of  independent  third  parties 
and  indepmdent  auditors  who  have 
tested  the  refineries'  gasoline  or  audited ' 
the  refineries'  operations  imder  EPA 
requirements.  Ine  inspections  and 
audits  would  be  conducted  by  EPA 
employees  and  by  contractors  to  EPA. 

lufinerybasemie  audits  would 
include  revievirs  of  records  that  were 
used  to  prepare  baseline  petitions, 
including  refinery  production,  testing 
and  shipment  noosds  that  are  relevant 
to  baseline  eatablishment,  reviews  erf 
ind^Modant  baseline  auditor  work 
papers,  and  interviews  writh  refinery 
employees  and  othere  with  knowledge 
about  these  records. 

Inspections  uid  audits  for  ccanpliance 
with  requiiements  such  as  those  related 
to  identifying  the  aoiaoe  refinery  for 
■uoline  expoted  to  the  U.S.  would 
focus  on  the  sampling  and  testing 
requirement,  and  on  gasoline 
movunents  from  the  foreign  refinery  to 
the  foreign  load  port  Sampling  and 
testing  Mfould  be  evaluated  by  reviewing 
sampling  and  testing  reonds,  observing 
samples  heing  collected  and  analyzed, 
by  interviewing  persons  involved  in 
sampling  and  testing,  and  by  collecting 
gasoline  samples  for  analjpsis  by  EPA. 
Source  refinory  assertions  would  be 
audited  by  reviewing  records  related  to 
pianlinn  production.  Storage  and 
transport  at  all  locations  from  the 
foreign  refinery  to  the  foreign  load  port, 
and  by  interviewing  persons  at  these 
locations.  In  addition.  EPA  would 
review  the  work  papws  of  the 
indepmdent  third  party,  and  the 
independent  auditor,  vi^o  verify  the 
source  refinery  identificatian.  and 
would  interview  these  individuals. 

EPA  is  proposing  that  foreign  refiners 
wotild  have  to  agree  to  allow  full  and 
complete  access  to  EPA  employees  and 
contractors  to  conduct  inspections  and 
audits  as  a  condition  to  establishmeui  of 
a  baseline,  and  would  have  to  use 
independent  third  parties  and 
independent  auditors  who  agree  to  give 
EPA  fiill  and  complete  access  as  well. 

'The  agreements  would  have  to  specify 
that  EPA  inspections  and  audits  may  be 
either  aimounced  or  unannounced,  and 
may  be  conducted  by  any  authorized 
representative  of  EPA.  iiicluding  EPA 
employees  and  contractors.  The  forei^ 


refiner,  third  parties,  and  auditors 
would  have  to  agree  to  supply 
documents  requested  by  an  Q'A 
infractor  orauditcw.  and  to  make 
available  for  interview,  within  a 
reasond>le  time..any  employee 
idei^ified  by  EPA.  The  foreign  refiner 
would  have  to  agree  to  supply  En^sh 
language  translations  of  documents 
re(^ested  during  an  audit,  and  to 
supply  Bn^ish  language  txanslatois 
and/or  interpreters  to  assist  the  EPA 
employees  and  oontzactors.  The  cost  of 
supplying  the  Ei^lish  language 
translations,  translators  and  interpreters 
would  have  to  be  bomaby  the  foreign 
refiner. 

The  foreign  refiner  agreement  would 
have  to  be  signed-by  the  president  at 
owner  of  the  fneign  refiner,  and  in  the 
case  of  independent  third  parties  and 
au(titors  by  the  president  or  owner  of 
these  cmnpanies. 

The  fcwrign  refiner  would  have  to 
agree  that  autluxized  representatives  of 
EPA  would  be  allowed  to  enter  the 
relevant  fscilities  for  the  purpose  of 
inspecting  and  aud^ing  foreign 
refineries  that  export  gasoline  to  the 
U.S..  and  facilities  wtum  gasoline 
exported  to  the  U.S.  are  analyzed.  These 
inspections  could  be  far  die  foUowring 
purposes: 

•  llie  inspection  of  gasoline 
production  facilities; 

•  The  collection  of  caseline  samples; 

•  The  inspection  ofreccHds  related  to 
gasoline  production,  sale,  transfen, 
transport,  stmage.  and -sampling  and 
testing;  aikd 

•  Ine  taking  of  testimony  or 
statements  of  persons. 

The  foreign  refiner  and  third  party 
cbmmitments  also  would  specify  that 
EPA  representatives  would  not  be 
subject  to  civil  liability  that  would 
result  from  any  actions  by  the  EPA 
representatives  within  the  scope  of  their 
audit  and  inspection  work,  including 
any  finrfingn  or  conclusions  regarding 
compliance  or  noncompliance  by  the 
foreign  refiner  with  requirements  that 
are  the  subject  of  the  audits  and 
in8pecti(»is. 

The  refiner  agreement  also  would 
include  a  limited  waiver  of  sovereign 
immimity  with  regard  to  refineries  that 
are  state  owned,  and  with  r^ard  to  any 
employees  of  state  owned  refineries. 
This  vraiver  of  sovoeign  immunity 
would  inchide  both  dvil  and  criminal 
liability,  and  would  be  limited  to 
violaticHis  of  Clean  Air  Act  section 
211(k)  and  the  regulations  promulgated 
theretmder  at  40  CFR  Part  80.  subparts 
D.  E  and  F.  and  other  relevant  laws  and 
regulatiems  including  but  not  limited  to 
Clean  Air  Act  sections  113. 114.  211  (c) 
and  (d).  and  Title  18  United  States 


Code.  This  waiver  of  sovereign 
immunity  also  will  apply  to  any 
employee  or  agent  of  a  refinoy  owned 
or  operated  by  the  foieign  govemmenL 

when  a  foreign  refinm  failed  to  abide 
by  the  terms  of  the  foreign  refiner 
agreemnrt,  or  a  foreign  government 
failed  to  allow  entry  for  the  purpose  of 
EPA  inspections  axui  audits.  EPA  could 
withdraw  or  suspend  the  refiner's 
individual  refiinery  baseline. 

iii.  Gvil  and  criminal  en/oirosment 
(Ktioits.  A  formgn  refiner  with  an 
individual  refinery  baseline  who 
submits  false  documents  to  EPA  or  %vho 
fails  to  meet  ether  requirements  would 
be  sidiject  to  civil,  and  in  certain  cases 
ariminal,  snforoement.  and  EPA  is 
:  requirementa  that  woidd 


itate  prosecution  of  sndi  violations. 

These  requirements  would  consist  of 
oeitain  waivers  and  agreements  by  the 
foreign  refiner  that  would  be  included 
in  the  agrsemMit  submitted  to  BPA, 
discussed  dwve. 

EPA  is  proposing  that  each  foreign 
refiner  seeldng-an  individual  refinety 
baseline  would  be  required  to  identify 
an  agent  tat  service  in  the  U.S.  and 
^ree  that  service  on  this  agent 
constitutes  serrioe  on  the  fixeign  refiner 
and  its  emidoyees.  EPA  also  is 
proposing  that  the  agent  for  service 
must  be  located  in  the  District  of 
Columbia. 

EPA  is  proposing  that  foreign  refiners 
woidd  have  to  agree  that  the  forum  for 
civil  enforcement  actions  would  be 
governed  by  Clean  Air  Act  (CAA) 
section  205.  CAA  section  20S(b) 
specifies  that  the  venue  for  district  court 
actions  is  either  the  district  where  die 
violation  occurred  or  where  the 
defendant  resides  or  in  the 
Adminis&ator's  principal  place  of 
business.  However.  EPA  believes  that 
the  U.S.  district  court  for  the  District  of 
Columbia  would  be  the  appropriate 
court  for  violations  related  to  the 
requirements  {woposed  today  that  are 
committed  by  defandants  who  reside 
outside  the  U.S.  Administrative 
assessment  of  dvil  penalties  is  allowed 
under  CAA  section  205(c)  where  the 
penalty  amount  does  not  exceed 
$200,000.  or  where  the  EPA 
Administrator  and  the  Attorney  General 
jointly  determine  that  a  case  involving 
a  larger  penalty  is  appropriate  for 
administrative  penalty  assessment. 

EPA  is  proposing  that  foreign  refiners 
of  FRGAS  would  have  to  agree  that  civil 
and  criminal  enforcement  actions  would 
use  the  same  U.S.  dvil  and  criminal 
substantive  and  procedural  laws  that 
apply  in  enforcement  actions  against 
domestic  refiners. 

iv.  Sanctions  for  civil  and  criminal 
violations.  The  sanctions  for  dvil  and 
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criminal  violations  committed  by 
foreign  refiners  with  individual  refinery 
baselines  or  employees  of  such  foreign 
refiners  would  include  the  sanctions 
specified  in  the  Clean  Air  Act.  Under 
CAA  section  211(d)  the  penalty  for  civil 
violations  of  the  RFC  and  conventional 
gasoline  requirements  is  up  to  $25,000 
per  day  of  violation  plus  the  amount  of 
economic  benefit  or  savings  resulting 
from  the  violation.  Injimctive  authority 
is  included  under  section  211(d)(2)  as 
well.  CAA  section  113(c)  specifies  that 
the  criminal  penalty  for  first  violations 
of  knowingly  making  false  statements  or 
reports  is  a  fine  pursuant  to  title  18  of 
the  U.S.  Code,  or  imprisonment  for  up 
to  5  years,  or  both,  llie  period  of 
maximum  imprisonment  and  the 
maximum  fine  are  doubled  for  repeat 
convictions. 

EPA  is  proposing  that  foreign  refiners 
seriung  an  individual  refinery  baseUne 
would  be  required  to  post  a  bond  with 
the  U.S.  Treasury  that  would  be 
available  to  satisfy  any  civil  penalty  or 
criminal  fine  that  is  imposed  against  the 
refiner  or  its  employees.  The  amount  of 
this  bond  would  be  $0.01  per  gallon  of 
conventional  gasoline  exported  by  the 
refiner  to  the  U.S.  per  year,  based  on  the 
maximum  annual  volume  of 
conventional  gasoline  exports  during 
the  most  recent  five  year  period  during 
which  the  foreign  refiner  exported 
conventional  gasoline  to  the  U.S.  using 
an  individual  refinery  baseline. 
However,  the  initial  bond  amount 
would  be  based  on  the  volume  of 
conventional  gasoline  produced  at  a 
foreign  refinery  that  was  exported  to  the 
U.S.  dtiring  the  year  immediately 
preceding  the  year  the  baseline  petition 
is  submitted. '2  The  foreign  refiner 
would  be  required  to  submit  with  its 
baseline  petition  a  bond  to  reflect  this 
volume,  and  to  include  with  its  baseline 
petition  information  necessary  to 
acciirately  establish  the  conventional 
gasoline  volume  for  the  preceding  year. 
The  foreign  refiner  then  each  year 
would  take  into  account  in  its  bond 
amoimt  calculation  the  conventional 
gasoline  volume  for  an  additional  year 
until  there  is  a  five  year  history,  at 
which  time  the  conventional  gasoline 
volume  review  would  include  only  the 
most  recent  five  years. 

As  an  alternative  to  posting  the  bond 
with  the  U.S.  Treasury,  a  foreign  refiner 
could  meet  the  bond  requirement  by 
obtaining  a  bond  in  the  proper  amount 
from  a  third  party  surety  agent  that 
would  be  payable  to  satisfy  U.S. 


"A  foreign  refinery's  1990  baseline  volume 
would  not  bis  appropriate  for  setting  the  bond 
amount,  because  in  1990  the  Gasoline  Rule  was  not 
in  effect,  so  there  was  no  gasoline  identified  as 
conventional  or  RFC. 


administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  surety 
agreement. 

As  with  domestic  refiners,  any 
violation  of  a  regulatory  requirement  by 
a  foreign  refiner  could  result  in  the 
imposition  of  penalties.  For  foreign 
refiners  with  individual  refinery 
baselines  the  assessment  of  a  penalty 
also  could  result  in  the  forfeiture  of  a 
bond  to  satisfy  the  penalty.  This  would, 
for  example,  include  a  failiire  to  allow 
EPA  inspections  and  audits;  failure  to 
submit  required  audit  reports  prepared 
by  an  independent  auditor;  or  failure  to 
properly  identify  the  source  refinery  for 
FRGAS. 

EPA  is  proposing  that  if  a  foreign 
refiner  with  an  individiial  refinery 
baseline  flails  to  meet  the  requirements 
proposed  today,  including  those  that 
apply  to  all  refiners  under  the  current 
regulations,  and/or  the  additional   ' 
requirements  that  would  apply  only  to 
foreign  refiners,  then  EPA  could 
administratively  withdraw  or  suspend 
its  individual  refinery  baseline. 

EPA  is  proposing  that  withdrawal  or 
suspension  of  an  individual  refinery 
baseline  could  be  imposed  for  all  of  the 
refineries  operated  by  a  foreign  refiner, 
or  for  a  subset  of  a  foreign  refiner's 
refineries  where  appropriate.  EPA 
would  impose  this  sanction  in  a 
particular  case  only  after  evaluating  the 
drciunstances  and  exercising  its 
discretion  based  on  factors  such  as 
egregiousness,  willfulness  and  prior 
violations.  The  withdrawal  or 
suspension  could  be  imposed  for  a 
limited  time. 

C.  Baseline  Adjustment  for  Imported 
Gasoline  that  is  Not  FRGAS 

1.  Introduction 

Allowing  foreign  refiners  to  choose 
whether  to  establish  an  Ifi  creates  a 
potential  for  adverse  environmental 
impact.  This  would  be  addressed  by 
monitoring  the  quality  of  imported 
gasoline,  comparing  it  to  a  benchmark, 
and  taking  remedial  action  if  the 
benchmark  is  exceeded.  The  details  of 
this  proposal  are  described  below. 

2.  Monitoring 

Under  the  current  regulations, 
importers  submit  an  annual  report 
concerning  the  quality  of  the  CG  they 
import.  See  40  CFR  80.105.  Importers 
submit  an  aimual  report  after  the  end  of 
the  calendar  year,  comparing  the  quality 
of  the  gasoline  they  imported  against  the 
applicable  annual  average  requirements. 
Starting  in  1998,  these  requirements  are 
for  exhaust  toxics  and  NOx  emission 


performance,  determined  under  the 
Complex  Model. 

Under  the  cxurent  rules,  the  annual 
report  is  due  by  the  last  day  of  February 
following  the  end  of  the  annual 
averaging  period.  An  attest  engagement 
report  is  due  by  May  30th.  The 
importer's  report  must  inchide  the  total 
gallons  of  CG  imported,  the  annual 
average  compliance  baseline,  and  the 
annual  average  for  the  gasoline 
imported  that  calendar  year.  The 
importer  must  also  include  the  volume, 
grade  and  qualities  for  each  batch  of 
imported  gasoline. 

Under  today's  proposal,  importers 
would  continue  to  submit  the  reports 
described  abovrj  for  CG  produced  by 
foreign  refiners  without  an  IB.  For 
gasoline  produced  by  a  foreign  refiner 
with  an  IB,  both  the  importer  and  the 
foreign  refiner  would  submit  reports  to 
EPA.  In  combination  these  repmrts 
would  contain  all  of  the  information 
submitted  for  gasoline  produced  by 
refiners  without  an  IB. 

These  annual  reports  submitted  by 
importers  and  foreign  refiners  would 
provide  EPA  with  batch  by  batch 
information  for  all  CC  imported  during 
that  year.  From  these,  EPA  could 
determine  the  volimie  weighted  average 
quality  for  all  imported  CG.  This  would 
be  a  simple  and  straightforward  way  to 
monitor  imported  gasoline  quality. 
Additional  sampling  and  testing  by  EPA 
would  be  dupUcative,  as  the  importer 
must  sample  and  test  each  batch  of 
imported  gasoline.  40  CFR  80.101(1). 

3.  An  Appropriate  Benchmark 

The  purpose  of  the  benchmark  is  to 
reasonably  determine  when  allowing 
foreign  refiners  the  option  to  use  an  IB 
or  to  not  use  an  IB  has  caused 
degradation  of  the  quality  of  imported 
gasoline  from  1990  quality  of  imported 
gasoline. 

Ideally,  EPA  would  use  the  volume 
weighted  average  of  the  quality  of 
gasoline  sent  to  the  U.S.  by  foreign 
refineries  in  1990.  EPA  does  not  have 
this  information,  but  does  have 
information  on  the  volume  weighted 
average  baselines  for  domestic 
refineries.  This  average  accounts  for 
approximately  95%  of  the  U.S.  gasoline 
market  in  1990,  and  reflects  a  wide 
diversity  in  types  and  kinds  of 
refineries.  There  is  no  available  data 
indicating  that  gasoline  imported  from 
foreign  refineries  was  not  consistent 
with  this  average,  and  absent  evidence 
to  the  contrary  it  is  not  unreasonable  to 
assume  that  average  foreign  gasoline 
quality  in  1990  was  generally  equivalent 
to  domestic  gasoline  quality.  Also  it 
would  not  be  reasonable  to  measure 
overall  quality  for  gasoline  produced  by 


forrign  refiners  using  stricter  criteria 
than  that  applied  to  domestic  refiners, 
in  the  absence  of  evidence  indicating 
otherwise. 

The  benchmark  should  be  set  at  a 
point  sudi  that  an  exceedance  of  the 
benchmark  reasonably  indicates  that  the 
average  quality  of  imported  gasoline  has 
degraded  from  1990  levels  because  of 
the  option  provided  to  foreign  refiners 
in  using  or  not  using  an  IB.  Many 
additional  fiactors  ako  affect  the  average 
quality  of  imported  gasoline.  For 
example,  there  is  a  wide  variety  in  the 
level  of  imports  from  year  to  year.  The 
source  and  volume  of^imports  bom 
specific  countries  and  refineries  also 
varies  significantly  from  year  to  year. 
Despite  general  trends  in  amount  and 
source  of  imported  gasoline,  there 
remains  a  lot  of  year  to  year  variability. 
A  change  in  average  gasoline  quality 
during  any  particular  year  therefrne 
might  indicate  the  effects  of  allowing 
the  option  for  IBs,  or  it  might  reflect  the 
imique  circumstances  of  that  jrear, 
which  may  well  change  the  next  year. 

Since  the  existence  of  an  exceedance 
of  the  benchmark  is  designed  to  detect 
a  multi-year  trend.  EPA  is  proposing 
that  a  three  year  average  be  compared 
against  the  benchmark.  This  would  be  a 
rolling  average;  e.g.  the  average  for  years 
1  through  3  would  be  compared  to  the 
benchmark  one  year,  the  next  year  the 
average  for  years  2  through  4  would  be 
compared,  and  so  on. 

EPA  is  proposing  to  set  a  benchmark 
for  exhaust  hK)x  at  the  volume  weighted 
baseline  average  for  domestic  refiners. 
This  would  be  14^  mg/mile  for  NOx.'^ 

For  toxics,  the  evidence  to  date  tends 
to  show  there  would  not  likely  be  an 
adverse  impact  from  allowing  the  option 
to  use  IBs.  In  1995,  the  volume  weighted 
annual  average  of  imported  gasoline  for 
exhaust  toxics  was  86.64  mg/mile.  This 
was  cleaner  than  both  the  statutory 
baseline  (104.5  mg/mile)  and  the 
volume  wel^ted  average  for  domestic 
baselines  (97.34  mg/mile).'*  In  addition, 
one  foreign  r^ner  that  is  a  major 
supplier  to  the  U.S.  maricet  has 
submitted  detailed  information  to  EPA 
on  their  expected  IB,  and  the 
information  submitted  by  the  foreign 
refiner  to  date  indicates  that  their  IB  for 
exhaust  toxics  would  be  cleaner  than 
the  SB.  13  EPA  believes  the  present 
circumstances  may  not  lead  to  a  risk  of 
adverse  environmental  impact,  and  a 
benchmark  and  provisions  fot  remedial 


"ThU  ralue  appliat  ludar  the  Phase  2  Complex 
Model 

•4  In  109S  the  volume  weighted  avenge  br  NOx 
for  imported  gasoline  «ras  1415.9  mg/nJle,  while 
the  SB  %»as  1461  mg/mile.  and  the  volume  weighted 
average  for  domeuic  baseline*  was  14SS  mg/mile. 

•>  See  59  FR  22809  (May  3,  ISM). 


action  may  not  be  needed  for  exhaust 
toxics.  Instead,  EPA  would  monitor  the 
average  quality  of  impoted  gasoline  for 
exhaust  toxics  as  it  would  for  NOx,  and 
if  an  adverse  trend  were  to  occur  EPA 
would  develop  a  benchmark  and 
remedial  provisions  analogous  to  that 
proposed  for  NOx- 

At  the  start  of  the  program,  EPA  is 
proposing  that  the  volume  weighted 
average  for  1998  and  1999  be  compared 
to  the  benchmariL,  and  then  the  average 
for  1998, 1099  and  2000,  to  start  the 
three  year  rolling  avnage.  A  one  year 
average  for  1998  alone  would  not  by 
itself  appear  adeqtiate  to  detect  a  multi- 
year  trend,  while  a  two  year  average 
would  be  more  effective  in  this  regard. 
The  effects  of  imports  in  1998  would  be 
still  be  fully  accounted  for,  in  the  two 
year  average  including  1999.  Since  an  IB 
might  start  to  be  used  in  1997.  EPA  also 
is  proposiiig  to  include  with  the  1998 
imp(»t8  all  gasoline  imported  in  1997 
alter  the  date  any  gasoline  subject  to  an 
IB  is  imported  in  1997. 

EPA  invites  amunoit  cm  an 
alternative  involving  comparing  the 
1998  average  to  the  benchmark,  then  the 
1998  and  1999  combined  average,  and 
them  the  three  year  average  starting  Mdth 
1998. 1999  and  2000. 

4.  Remedial  Action  Upon  an 
Exceedance 

If  a  volume  weighted  three  year 
annual  average  for  imported  CG  exceeds 
the  bendunaik  ba  NOx  then  EPA  would 
take  remedial  action.  Under  the 
proposal,  the  remedial  action  would  be 
an  adjustment  applied  to  the 
compliance  baseline  for  CG  not 
included  in  the  CG  compliance 
calculations  of  a  foreign  refiner  with  an 
IB.  EPA  is  proposing  an  adjustment  to 
the  baseline  that  would  equal  the 
amoimt  of  the  exceedance  of  the 
benchmark. 

This  would  be  reevaluated  each  year 
by  comparing  the  average  for  the  three 
prior  years  to  the  benchmark.  If  there 
were  no  exceedance.  then  a  prior 
adjustment  would  be  terminated.  If 
there  were  an  exceedance,  then  a  new 
adjustment  would  be  imposed  that 
equals  the  amount  of  the  current 
exceedance.  For  example,  if  the  three 
year  annual  average  exceeded  the  NOx 
benchmarii  by  5  mg/mile,  then  the 
compliance  iMseline  for  NOx  would  be 
adjusted  by  5  mg/mile.  If  there  were  no 
exceedance  in  tj^  next  years 
comparison,  then  the  adjustment  would 
be  dropped.  ■' 


EPA  also  invites  comment  on  wdiether 
there  should  be  some  minimum  level  of 
an  exceedance  above  the  benc^unaik 
before  remedial  action  is  taken.  Such  a 
level  would  need  to  be  set  at  a  point 
where  the  benefits  from  taking  a 
remedial  action  are  de  minimis,  given 
the  likelihood  that  the  next  year's 
comparison  to  the  benchmark  would  in 
aU  likelihood  show  whether  or  not  there 
is  a  clear  exceedance  of  the  benchmark, 
and  any  appropriate  acticra  would  be 
taken  at  ^t  point 

5.  Imported  Gasoline  Subject  to  the 
Remedial  Action 

A  foreign  refiner  using  an  IB  would 
follow  the  same  procedures  as  a 
domestic  refiner — the  quality  of  its  OG 
would  be  measured  against  the  IB  of  the 
refiner  that  produced  it  Foreign  refiners 
without  an  ffl  would  have  duwen  to 
have  their  gasoline  measured  against  the 
SB  instead  of  an  IB.  and  reasonably 
could  be  expected  to  include  refiners 
whose  IB  would  have  been  more 
stringent  than  the  SB.  It  is  the  use  of  IBs 
by  some  refiners,  and  the  degradation 
below  1990  qxiality  in  CG  produced  by 
foreign  refiners  without  an  IB,  that 
causes  the  average  OG  quality  to  be 
adversely  affected  when  other  refinera 
are  at  their  IB.  Since  the  foreign  refiner 
with  an  IB  would  be  acting  no 
differently  than  domestic  refiners  with 
an  IB,  it  is  appropriate  to  only  apply  the 
remedial  action  to  OG  imported  from 
refiners  without  an  IB. 

D.  Raquirenienls  fisr  U^  fanporters 

Under  today's  proposal  U.S.  importers 
would  be  required  to  meet  exhaust 
toxics  and  NOx  requirements  for  all 
impcnted  CG  that  is  not  designated  as 
FRGAS,  and  would  exclude  from 
imp(Hter  OG  compliance  calculations  all 
OG  that  is  designated  as  FRGAS.  A 
mechanism  is  proposed  by  which  U.S. 
importers  would  demonstrate  that 
imparted  OG  is  FRGAS.  The  baseline 
that  would  apply  to  U.S.  importers 
would  be  the  statutory  baseline  or  any 
adjusted  baseline  as  discussed  in 
section  D.C  above.  EPA  is  not  proposing 
1 J  change  the  ciurent  requirement  that 
U.S.  importers  meet  all  requirements  for 
importeid  RFC. 

EPA  also  is  requesting  comment  on  an 
option  where  U.S.  importers  would 
meet  the  exhaust  toxics  and  NOx 
requirements  for  CG  produced  at  a 
foreign  refinery  with  an  individual 
refijiery  baseline  using  the  foreign 
refinery's  baseline,  taking  into  account 


•*For  the  initial  yean  of  the  program.  EPA  is 
proposing  that  an  exceedance  far  190S  and  1999 
lead  to  a  retnedial  adjustment  that  equal*  the 
exceedance,  but  no  more  than  1%  of  the  SB  far 


NOx.  Thi*  would  alao  apply  if  EPA  were  to 
compare  1996  separately  to  the  benchmark.  The  1% 
cap  is  designed  to  avoid  imposing  an  unnecessarily 
stringent  adjustment  that  could  result  from  the 
abaence  of  daU  from  a  complete  three  year  cycle. 
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the  volume  cap  on  use  of  the  foreign 
refinery's  individual  baseline. 

1.  Imported  OG  FRGAS 

Imported  CG  FRGAS  would  be 
excluded  from  the  U.S.  importer's  CG 
compliance  calculations.  This  would 
prevent  the  double  counting  that  would 
result  if  FRGAS  were  included  in  the 
CG  compliance  calculations  of  both  the 
foreign  refiner  and  the  U.S.  importer. 
However,  the  U.S.  importer  would 
determine  the  quality  and  quantity  of 
CG  FRGAS  at  the  U.S.  port  of  entry, 
which  the  importer  would  report  to  the 
foreign  refiner  and  to  EPA  in  order  to  be 
compared  with  the  foreign  load  port 
testing. 

A  U.S.  importer  would  classify  an 
imported  CG  batch  as  FRGAS  if  the 
gasoline  is  accompanied  by  a 
certification  prepared  by  the  foreign 
refiner  that  identifies  the  gasoline  as 
FRGAS  to  be  included  in  the  foreign 
refinery  CG  cenpliance  calculations, 
and  a  report  on  Uw  FRGAS  batch 
prepared  by  an  independent  third  party. 
These  procedures  are  described  in 
greater  detail  in  secticMi  II.B.3  of  this 
preamble.  In  this  way  the  U.S.  importer 
would  act  like  a  domestic  distributer 
md  would  Dot  be  responsible  ftv 
meetini;  the  exhaust  toxics  and  NOx 
reqiuirements  for  OG.  The  U.S.  importer 
wmild  not  be  responsible  for  whether 
the  foreign  refiner  meets  the  annual 
exhaust  toxics  and  NOx  reqiiirements 
for  CG,  including  whether  die  foreign 
refiner  properly  caknilates  the  refinery's 
compliance  baseline  each  year. 

However,  the  U.S.  importer  would  be 
responsible  for  ensuring  the  foreign 
refiner  certification  was  in  fact  prepared 
by  the  foreign  refiner  named  on  the 
certificate,  and  that  the  foreign  refinery 
has  been  assigned  an  individual  refinoy 
baseline  by  EPA.  If  a  CG  FRGAS 
certification  was  not  prepared  by  the 
named  foreign  refiner,  for  example  if  it 
is  a  forgery,  the  U.S.  importer  would  be 
required  to  include  the  CG  in  the 
importer's  CG  compliance  calculations. 
Similarly,  if  the  certificate 
accompanying  a  batch  of  CG  FRGAS 
names  a  foreign  refinery  that  has  not 
been  assigned  an  individual  baseline, 
the  U.S.  importer  would  be  required  to 
include  the  CG  in  the  importer's  CG 
compliance  calculations.  It  is  necessary 
to  make  U.S.  importers  responsible  for 
accounting  for  imported  CG  in  these 
situaticHis,  because  otherwise  EPA 
would  be  unable  to  enforce  the  CG 
requirements.  EPA  would  have  great 
difficulty  enforcing  requirements  with 
regard  to  a  foreign  party  who  may  have 
created  fraudulent  FRGAS  certification 
documents,  or  a  foreign  refiner  who 


does  not  have  an  individual  refinery 
baseline. 

EPA  believes  U.S.  importers  can 
easily  protect  themselves  against  this 
type  of  liabihty.  EPA  would  publish  on 
the  RFC  computer  bulletin  board  the 
identity  of  ftneign  refineries  that  have 
been  assigned  individual  baselines,  that 
could  be  used  by  importers  to  identify 
legitimate  foreign  refiners  of  FRGAS. 
Importers  can  avoid  relying  on  false 
certificates  by  selecting  reliable  business 
partners,  or  by  contacting  the  foreign 
refiner  to  oisure  the  authenticity  of  the 
certificate  for  any  particular  FRGAS 
batch. 

The  U.S.  importer  would  use  an 
independent  laboratory  to  determine 
information  about  each  CG  FRGAS 
batch.  The  batch  quality  and  quantity 
would  be  determined  through  sampling 
and  testing  prior  to  off  loading  the  ship, 
that  could  he  compared  with  the  quality 
and  quantity  detennined  at  the  load  port 
after  the  ship  was  loaded.  The 
independent  lab  also  would  use  the 
product  transfer  documents  to 
determine  the  identity  of  the  foreign 
refinery  where  the  FRGAS  was 
produosd.  The  importer  would  submit  a 
report  to  the  foreign  refiner  and  to  EPA 
containing  the  batch  information. 

U.S.  impoitera  would  not  be  able  to 
classify  CG  FRGAS  as  "gasoline  tretfed 
as  blendstock."  (GTAB).  because  to  do 
so  would  resuh  in  the  same  CG  being 
included  in  two  oomplianoe 
calculations.'''  In  admtion,  U.S. 
impcNTters  could  not  use  GTAB 
procedures  to  convert  FRGAS  that  is  OG 
into  RFC,  for  the  same  reason  that 
domestic  regulated  parties  are  not 
allowed  to  convert  CG  into  RFG. 
Conversion  of  OG  into  RFG  is  prohibited 
because  of  concern  such  conversions 
could  result  in  degradation  of  the  CG 
gasoline  pool.  For  example,  in  the 
absence  of  this  constraint  a  refiner  could 
produce  very  clean  CG  that  in  fact  meets 
the  RFG  requirements,  include  this 
gasoline  the  refiner's  CG  compliance 
calculations  to  offset  other  dirty  CG,  and 
then  convert  this  gasoline  into  RFC.  The 
effect  of  this  form  of  gaming  would  be 
degradation  in  the  average  quality  of  the 
refiner's  CG.  This  same  effect  would  be 


■^EPA  ha*  iMuad  guidance  under  the  current 
regulation*  that  allow*  importer*  to  classify 
imported  gasoline  as  blendstock.  called  GTAB.  that 
the  importer  must  use  to  produce  gasoline  at  a 
refinery  operated  by  the  importer-company.  The 
purpose  of  the  GTAB  procedures  is  to  enable 
importers  to  conduct  remedial  blending  of  imported 
gasoline,  or  to  reclassify  gasoline  with  regard  to 
RFG  or  CG,  before  imported  gasoline  is  introduced 
into  U.S.  commerce.  This  puts  importer*  on  a  more 
equal  fboUng  with  refiners,  who  are  able  to  rabUnd 
or  reclaaaify  gasoline  prior  to  shipping  ^aoline 
fran  tba  mfinaiy. 


possible  if  importers  could  convert  CG 
FRGAS  into  RFG. 

2.  Imported  CG  That  Is  Not  FRGAS 

U.S.  importers  would  meet  all  current 
requirements  for  imported  CG  that  is  not 
FRGAS,  including  requirements  for 
annual  average  e^diaust  toxics  and  NOx. 
However,  the  baseline  used  by 
importera  would  be  the  baseline 
described  in  section  II.C  of  this 
preamble.  In  the  case  of  CG  that  is  not 
FRGAS,  importers  would  have  no 
requirements  related  to  tracking  the 
refinery  of  origin,  ki  addition,  importers 
would  be  able  to  use  the  current  GTAB 
procedures  to  reblend  or  reclassify 
imported  CG  that  is  not  FRGAS. 

3.  Imported  RFG 

U.S.  importers  would  include  all 
imported  RFG  in  the  importera'  RFG 
compliance  calculations  as  is  currently 
required,  including  imported  RFG 
FRGAS  and  imported  RFG  that  is  not 
FRGAS.  However,  in  the  case  of 
imported  RFG  FRGAS  the  importer 
would  have  to  meet  additional 
requirements  related  to  tracking  the 
refinery  of  (Higin.  The  importer  would 
have  an  indepmdeBt  laboratory 
determine  the  volume  of  each  RFG 
FRGAS  batch,  and  report  this  volume  to 
the  foreign  refiner  and  to  EPA  to  be 
compared  with  the  load  port  velume. 
The  volume  of  RFG  produced  at  a 
foreign  refinery  with  an  individual 
baseline  is  used  to  calculate  the 
refinery's  CG  compliance  baseline, 
which  constitutes  a  volume  cap  on  use 
of  an  individual  refinery  baseline. 

U.S.  importera  would  be  able  to  use 
GTAB  procedures  for  nnported  RFG  that 
is  both  FRGAS  and  non-FRGAS, 
because  foreign  refinera  would  not  have 
included  the  RFG  in  RFG  compliance 
calculati(ms.  As  a  result,  an  importer 
could  use  GTAB  procedures  to  blend 
additional  blendstocks  with  RFG  or  to 
reclassify  RFG  as  CG. 

4.  Alternative  Option  of  U.S.  Importer 
Accounting  for  FRGAS 

EPA  requests  comment  on  an 
alternative  option  wdiere  U.S.  importers, 
and  not  foreign  refinera,  wrould  meet  the 
exhaust  toxics  and  NO.  requirements  for 
CG  produced  at  foreign  re&ieries  with 
an  individual  baseline.  The  importer 
would  use  the  baseline  that  applies  to 
the  foreign  refiner  for  this  gasoline.  This 
alternative  would  require  the  foreign 
refiner  to  specify  the  baseline  values 
that  apply  to  each  OG  batdi.  based  on 
the  volume  of  CG  and  RFG  prodiiced  at 
the  foreign  refinery  for  the  U.S.  maiiiet 
each  year  as  compared  to  the  refinery's 


baseline  volume."  In  addition,  the  U.S. 
importer  and  foreign  refinn  would  be 
required  to  track  the  refinery  of  origin 
for  the  CG  produced  at  foreign  refinoies 
with  individual  baselines  using 
procedures  similar  to  those  described  in 
section  n.B.3  of  this  preamble. 

Under  this  alternative  U.S.  importera 
would  calculate  an  annual  compliance 
baseline  for  exhaust  toxics  and  NO., 
based  on  the  volume-weighted  baselines 
of  all  CG  imported  during  the  year— the 
assigned  baseline  values  for  OG    > 
prodiwed  at  foreign  refineries  with 
individual  baselines,  and  the  statutory 
baseline  bx  other  CG. 

Under  this  alternative  foreign  refinera 
with  individiud  refinery  baselines,  and 
U.S.  importera.  would  be  required  to 
track  movements  of  blendstock 
produced  at  tateiga  refineries  with 
individual  baselines,  to  ensure  the 
foreign  refiner  abides  by  the  blendstock 
transfer  requirements  specified  in 
§  80.102.  However,  under  §  80.102 
blendstock  tracking  is  required  only  of 
refinera  with  a  baseline  parameter  that 
is  more  stringent  than  the  statutory 
baseline  for  diat  parameter.  As  a  result, 
blendstock  {racking  would  be  required 
for  any  foreign  refiner)'  with  an 
individual  baseline  value  for  either 
exhaust  toxics  or  NO.  that  is  more 
stringent  than  the  statutory  baseline 
values  for  exhaust  toxics  or  NO.. 

U.S.  importera  would  be  allowed  to 
use  the  GTAB  procedures  for  OG 
produced  at  a  foreign  refinery  with  an 
individual  baseline  under  this 
alternative,  because  the  foreign  refiner 
would  not  liave  included  the  gasoline  in 
refinery  CG  compliance  calculations.  In 
this  way.  imported  OG  could  be 
reblend»d  or  reclassified  as  RFG.  Like 
under  ciurent  GTAB  procedures  the 
baseline  applicable  to  each  imported  OG 
batch,  i.e..  the  baseline  assigned  by  the 
foreign  refiner,  would  be  carried  over  to 
the  importer-company's  refinery  for  that 
batch. 

Under  this  alternative,  the  U.S. 
importer  would  be  responsible  for  using 
the  proper  baseline  U»  each  imported 
OG  batdi.  If  a  foreign  refiner  assigns  an 
improper  baseline  to  a  batch  and  the 
U.S.  importer  uses  the  improper 
baseline  values,  the  U.S.  impcvter 
would  be  required  to  recalciilate  its  OG 
compliance  using  the  proper  baseline. 
This  recalculation  would  be  necessary 
regardless  of  when  the  improper 
bimline  values  are  discovered,  and  if 


■■  For  exampt*.  foreign  refiAata  ooald  b*  raquirad 
to  aaaign  the  individual  rafinary  baseline  to  OG 
batches  that  are  produoad  at  a  foreign  refinery  each 
year  before  the  ntlatrf't  total  volume  of  U.S. 
market  gaaolina  (RFG  plus  OG)  equals  the  rafinary's 
baaaHiie  volume,  and  to  aaaign  the  adjusted 
statutory  baaeHne  to  aubeaquent  OG  batchea. 


the  recalculatiop  results  in  a  violation  of 
the  exhaust  toxics  and  NO« 
requirements  the  importer  vrould  be 
liable  for  the  violatitm.  Similarly,  if  the 
foreign  refinny  for  imported  GG  is 
imi»operfy  identified  and  the  U.S. 
importer  uses  the  improper  baseline 
values,  the  U.S.  importer  would  be 
required  to  recalculate  its  ctHnpliance 
baseline  using  the  proper  baseline 
values,  and  would  oe  liable  for  any 
resulting  penalties. 

E.  Early  Use  of  Individual  Fmeign 
Refinery  Baselines 

EPA  is  proposing  that  a  foreign  refiner 
who  submits  a  petition  for  an  individual 
refinery  baseline  could  begin  using  the 
individual  baseline  prior  to  EPA 
approval  of  the  baseline  petition, 
provided  EPA  makes  a  preliminary 
finding  the  baseline  petition  is 
complete,  and  the  foieign  refiner  also 
has  completed  certain  requirements 
proposed  today.  However,  any  gasoline 
imported  imder  a  requested  IB  would  be 
sub)ect  to  the  actual  IB  assigned  by  EPA. 

EPA  would  conduct  a  completeness 
evaluation  as  the  first  step  in  baseline 
review  process,  and  would  notify  a 
foreign  refiner  of  the  results  of  the 
completeness  review  on  request 
However,  the  initial  completeness 
review  would  not  bar  EPA  frnn 
requiring  a  foreign  refiner  to  submit 
additioiuil  information  latm  in  the 
baseline  review  process. 

Ilie  additional  requirements  a  foreign 
refiner  would  have  to  comi^ete  in  order 
to  use  an  individual  baseline  early  are 
related  to  ensuring  Q*A's  ability  to 
monitor  and  eniiarce  oomplianoe  by  the 
foreign  refiner  with  all  applicable 
requirements  during  the  early  use 
poiod.  The  particular  requirements  that 
would  have  to  be  met  are:  (1)  The 
commitments  regarding  EPA 
inspections  and  the  forum  for 
enforcement  actions,  and  (2)  the 
requirements  related  to  boad  posting. 

U  these  conditions  are  met.  the  foreign 
refiner  could  begin  classifying  OG  and 
RFG  as  FRGAS.  and  could  use  the 
individual  refinery  baseline  to 
demonstrate  compliance  with  the  OG 
parameter  and  emissions 
requirements."  However.  EPA  is 
proposing  that  a  foreign  refiner  would 
be  required  to  meet  the  OG  requirements 
for  FRGAS  using  the  refinery  baseline 
values  that  ultimatefy  an  approved  by 
.  EPA.  Thus,  if  a  foreign  refiner  elects  to 
use  an  individual  refinery  baseline 
early,  and  uses  baseline  vahies  that  are 


■«  Durii«  1987.  undw  S  a0.101(bNl)  Om  OG 
requirements  are  for  aulbir.  T-ao.  olefin*  and 
exhaust  beniana  wniaaion*  Beginning  in  1998  the 
OG  requirements  are  for  exhaust  tmic*  and  NOk 
«ml**lfff>f 


less  stringent  than  the  baseline  values 
ultimately  approved  by  EPA.  the 
refiner's  compliance  with  the  CG 
exhaust  toxics  and  NO.  requirements 
will  nevertheless  be  maasored  relative 
to  the  approved  baseline  values.  If  this 
evaltiation  results  in  a  violatioo  of  the 
OG  requirements,  the  fneign  refiner  will 
be  held  liable. 

F.  Requirements  for  RFG  Befme  1 998 

The  focus  of  diis  pn^Nwal  is  on  the 
requirements  for  CG,  because  the  OG 
requirements  rely  oo  refinery  baselines 
both  now  and  in  the  future.  The  RFG 
requirements  fat  sulfur.  T-90  and  olefin 
content  also  rely  on  individual  refinery 
baselines,  but  only  imtil  the  Complex 
Model  applies  beginning  in  January. 
1998.  EPA  believes  an  approadi  similar 
to  that  proposed  for  OG  could  be  used 
to  allow  foreign  refinera  to  use 
individtial  refinery  baselines  for  these 
RFG  requirements  until  January.  1998. 
However,  the  comments  received  during 
the  comment  period  indicated  that  there 
is  little  if  any  interest  in  this  matter 
given  that  thie  complex  model  will  apply 
in  the  very  near  future. 

EPA  requests  commoit  on  whether 
the  provisions  for  this  rule  should 
include  the  provisions  necessary  to 
allow  use  of  foreign  refineiy  baselines 
for  the  RFG  requirements,  and  whether 
any  foreign  refiner  beUeves  it  would  be 
able  to  take  advantage  of  these 
requirements  if  they  woe  promulgated. 

m.  Public  Paiticipatkm 

EPA  believes  these  proposed 
requirements  would  Im  consistent  with 
the  Agency's  commitment  to  fully 
protect  public  health  and  the 
environment,  and  vrith  the  U.S. 
commitment  to  ensure  that  the  Gascdine 
Rule  is  consistent  with  the  obligations 
of  the  U.S.  imder  the  WTO.  EPA  invites 
ounment  on  all  aqiects  of  today's  notice 
and  also  seeks  comment  on  whetha*  or 
not  the  proposal  meets  the  goal  stated 
above.  EPA  invites  comment  on  the 
need  for  the  proposed  provisions,  the 
environmental  impact  of  the  provisions, 
and  the  costs  for  all  parties,  foreign  and 
domestic,  who  would  be  affected  by  the 
proposed  changes  to  the  Gasoline  Rule. 
The  Agency  invites  any  ahemative 
approaches  to  regulatittg  imported 
gasoline  that  would  achieve  the  same 

gML 

IV.  Administrative  Desigiiatkm  and 
Siq^atary  Analysis 

A.  Executive  Order  12866 

Under  Executive  Ordv  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
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subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fses, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA) 
general  requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  only  a 
limited  number  of  domestic  entities 
would  be  affected  by  this  proposal  and 
woidd  be  small  entities.  In  addition, 
today's  proposal  would  not  significantly 
chai^  the  requirements  applicable  to 
importers  of  gasoline  produced  by 
foreign  refineries. 

Of  the  entire  population  of  importers 
ciurenUy  reporting  to  the  EPA, 
somewhat  less  than  100  importers  that 
would  be  subject  to  today's  proposed 
rule  are  small  entities.  Under  40  CFR. 
80.65  and  80.101  the  requirements  for 
imported  CO  must  ciurentiy  be  met  by 
the  importer.  The  ciurent  requirements 
are  based  on  the  statutory  baseline 
while  today's  proi>osed  rule  would 
require  either  foreign  refiners  or 
importers  to  meet  the  CC  requirements 
using  the  baselines  of  the  various 


foreign  refineries.  Other  importers 
would  continue  to  meet  the  CG 
requirements  using  the  statutory 
baseline  or  an  adjusted  baseline.  This 
would  not.  however,  have  a  significant 
impact  on  the  importer,  as  the  importer 
would  continue  to  only  import  gasoline 
that  allows  it  to  meet  the  annual  average 
requirements,  and  such  gasoline  woiUd 
continue  to  be  available  from  the  foreign 
refineries.  The  provision  generally 
corresponds  with  existing  requirements. 
This  proposal  would  continue  the 
requirement  that  importers  be 
responsible  for  sampling  and  testing  for 
foreign  gasoline  imported  into  the  U.S. 
Importers  will  be  responsible  for  this 
activity  at  the  port  of  entry  in  the  U.S. 
Importers  woiUd  rely  on  the  foreign 
refiners  and  the  independent  party's  to 
establish  refinery  of  origin.  Importers 
can  accompUsh  this  by  making  private 
arrangements  %vith  the  importing  foreign 
refiner  and  the  independent  party.  The 
Agency  believes  that,  in  general, 
exercising  good  business  practices  with 
reputable  foreign  refiners  would  tend  to 
eliminate  any  impact  on  the  importer. 
The  impact  of  today's  proposal  would 
therefore  either  not  increase  an 
importers  cost,  or  would  do  so  only 
marginally. 

The  issue  of  baselines  lot  imported 
gasoline  is  discussed  generally  in 
section  VD-C  of  the  Regulatory  Impact 
Analysis  that  was  preiMred  to  support 
the  Final  Rule  for  gasoline.  A  copy  of 
this  dociunent  may  be  found  in  die  RFC 
docket,  number  A-92-12,  at  the  location 
identified  in  the  AD0H688ES  section  of 
this  dociunent. 

Therefore.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a^substantial  number  of  small 
raitities. 

C  The  Paperworic  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  has 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  by  EPA 
(ICR  No.  1591.08)  and  a  copy  may  be 
obtained  from  Sandy  Farmer.  Regulatory 
Information  Division;  U.S. 
Enviroiunental  Protection  Agency 
(2136):  401  M  St.,  S.W.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

This  proposal  would  allow  foreign 
refiners  to  establish  individual  baselines 
to  demonstrate  compliance  with  the 
Agency's  gasoline  rule.  The  information 
collected  would  enable  EPA  to  evaluate 
imported  gasoUne  in  a  manner  similar 
to  gasoline  produced  at  domestic 
refineries.  Section  211(k)  specifically 


recognizes  the  need  for  recordkeeping, 
reporting  and  sampling/testing 
requirements  for  enforcement  of  this 
program.  Because  of  the  complex  nature 
of  the  gasoline  rule,  EPA  cannot 
determine  compliance  merely  by  taking 
samples  of  gasoline  at  various  facilities. 

For  purposes  of  this  document.  EPA 
expects  that  at  most  approximately  three 
foreign  refiners  will  petition  the  agency 
annually.^  The  EPA  estimates  that 
approximately  66  batches  of  CG  would 
be  imported  into  the  United  States 
annually  subject  to  an  individual 
baseline.  These  batches  of  CG  must  be 
sampled  and  tested  by  an  independent 
laboratory  making  the  total  cost  burden 
shared  by  the  independent  importers 
approximately  $24,000  a  year.  The 
coUection  of  information  has  an 
estimated  recordkeeping  and  reporting 
burden  averaging  4.1  hours  per 
respondent,  or  a  total  estimated  biurden 
of  812  hours  shared  by  all  respondeiAs 
annually.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collecticm 
of  information.  . 

Burden  means  the  total  time,  effort,  ot 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  resfKind  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  Agency  requests  comments  on 
the  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 


"To  date,  only  a  limited  number  of  foreign 
rafinen  have  indicated  an  interest  in  establishing 
an  IB.  However,  under  the  proposal  any  foreign 
tefiner  could  apply  for  an  IB. 


collection  techniques.  Said  comments 
on  the  ICR  to  the  Director,  Regulatoiy 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136):  401  M  St..  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
N.W.,  Washington,  IX  20503,  mariced 
"Attention:  Deak  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  May  6, 
1997,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  Juae  5, 1997.  The  final  nde  will 
respond  to  any  OMB  or  public 
comments  on  the  information  coUection 
request. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agancies  to  assess  the  effects  of 
their  regulatory  actions  cm  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
writtm  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  ahemative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-eSiective 
or  least  burdraisome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments,  including  tribal 
govonments.  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Fedwal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  rMulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisicms  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector. 

V.  Statutory  AuAority 

The  statutory  authority  fo^  the  rules 
proposed  today  is  granted  to  EPA  by 
sections  114. 211  (c)  and  (k).  and  301  of 
the  Clean  Air  Act.  as  amended,  42 
U.S.C  7414,  7545  (c)  and  (k),  and  7601. 

List  of  Subjects  fai  40  CFR  ParttO 

Environmental  protection.  Air 
pollution  omtrol.  Fuel  additives. 
Gasoline.  Motor  vehicle  pollution. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29, 1997. 
CarriKLBrMmer, 
Admiitistrator. 

40  CFR  Part  80  is  proposed  to  be 
amended  as  follows: 

PART  80-AEOULAT1ONS  OF  FUELS 
AND  FUEL  ADOmVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

AudMrily:  SectioDS  114, 211  and  301(a)  of 
the  Oean  Air  Act,  at  amended  (42  U.S.C 
7414, 7545  and  7601(a)). 

2.  Section  80.94  is  proposed  to  be 
added  to  subpart  E  to  reed  as  follows: 


}  80.94    ReQuifwnsirta  for  j 

(a)  Definitions.  (1)  A  foreign  refinery 
means  a  refinery  that  is  located  outside 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (collectively  referred  to  in  this 
section  as  "the  United  States"). 

(2)  A  foreign  refiner  means  a  refiner 
of  a  fore^  refinery. 

(3)  FRGAS  means  gasoline  produced 
at  a  foreign  refinoy  Uiat  has  been 
assigned  an  individual  refinery  baseline, 
and  that  is  included  in  the  foreign 
refinery's  conventional  gasoline 
compliance  calculations,  or  compliance 
baseline  calculations. 

(b)  Baseline  establishment  Any 
foreign  refiner  may  submit  to  EPA  a 
petition  for  an  inc^vidual  refinery 
baseline,  under  §§  80.90  through  80.93. 
for  any  foreign  refinery  that  produced 
gasoline  in  1990  that  was  exported  to 
the  United  States. 

(1)  The  provisions  fm  baselines  as 
specified  in  §§  80.90  through  80.93  shall 
apply  to  a  foreign  refinery,  except  where 
provided  otherwise  in  this  section. 

(2)  The  baseline  for  a  foreign  refinery 
shall  reflect  only  the  volume  and 


properties  of  gasoline  produced  in  1990 
that  was  imported  into  the  United 
States. 

(3)  A  baseline  petiticHi  shall  establish 
the  volume  of  conventional  gasoline 
produced  at  a  foreign  refinery  and 
exported  to  the  United  States  during  the 
calendar  year  immediately  |neoeding 
the  year  the  baseline  petition  is 
submitted. 

(4)  In  making  determinations  for 
foreign  refinery  baselines  EPA  will 
consider  all  information  supplied  by  a 
foreign  refiner,  and  in  addition  may  rely 
on  any  and  all  appn^riate  assumptions 
necessary  to  make  such  a  determination. 

(5)  Where  a  foreign  refiner  submito  a 
petition  that  is  incomplete  or 
inadequate  to  establira  an  aocunte 
baseline,  and  the  refiner  fails  to  cure 
this  defect  after  a  request  fat  more 
informaticm,  then  EPA  shall  not  assign 
an  individual  refinery  baseline. 

(6)  Baseline  petitions  under  this 
paragraph  (b)  must  be  submitted  before 
January  1,  2002. 

(c)  General  reauiranents  for  foreipi 
refiners  mth  individual  refinery 
baselines.  Any  foreign  refiner  of  a 
refinery  that  has  been  assigned  an 
individual  baseline  under  paragraph  (b) 
of  this  section  shall  designate  ail 
gasoline  produced  at  the  foreign  refinery 
that  is  exp<uted  to  the  United  States  as 
FRGAS. 

(l)(i)  In  the  case  of  conventional 
gasoline  FRGAS  the  foreign  refiner  shall 
meet  all  requiremente  that  apply  to 
refinere  under  subparta  D,  E  and  F  of 
this  part. 

(ii)  If  the  foreign  refinery  baseline  is 
assigned,  or  a  foreign  refiner  begins 
early  use  of  a  refinery  baseline  under 
paragraph  (q)  of  this  section.  <m  a  date 
other  than  January  1,  the  compliance 
baseline  for  the  initial  year  shall  be 
calculated  under  §  80.101(f)  using  an 
adjusted  baseline  volume,  as  follows: 
AV,«,=(D/365)xV,»o 

where: 

AVi9(osAdiusted  1990  baaeline  volume: 

D=Number  of  days  remaining  in  the  year 
beginning  with  the  day  ^  foreign 
refinny  baseline  it  apiaoved  or  the  day 
the  foreign  refiner  be^na  early  use  of  a 
refinery  baseline; 

ViMo  =  Foreign  refinery's  1990  beseline 
volume. 

(2)  In  the  case  of  reformulated 
gasoline  and  RBOB  FRGAS,  the  foreign 
refiner  shall  meet  the  foUowing 
requirements: 

U)  The  designation  requiremente  in 
§  80.65(d)(1); 

(ii)  The  recordkeeping  requiremente 
in  §§  80.74(a),  (b)(1)  and  (b)(3): 

(iii)  The  reporting  requiremente  in 
§§80.75(a).(m),and(n); 

(iv)  The  registration  requiremente  in 
§80.76; 
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(v)  The  product  transfer  document 
requirements  in  §§  80.77  (a)  through  (f). 
and  (j): 

(vi)  The  prohibition  in  $$  80.78(aMlO), 
(b)  and  (c):  and 

(vii)  The  independent  audit 
requirements  in  §§  80.125  through 
80.127,  80.128  (a)  through  (c).  and  (g) 
throu^  (i),  and  §  80.130. 

(d)  Desjgnotion,  product  tmntfer 
documents,  and  foreign  refiner 
certification.  (1)  Any  ftneign  refiner  of  a 
foreign  refinery  that  has  been  assigned 
an  individtial  baseline  shall  designate 
each  batch  of  FRGAS  as  such  at  the  time 
the  gasoline  is  produced,  in  addition  to 
the  designations  rec^uired  in  §  80.65(d). 

(2)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
FRGAS  prior  to  its  being  imported  into 
the  United  States,  the  following 
information  shall  be  included  as  part  of 
the  product  transfer  dociunent 
informaticm  in  §$80.77  and  106: 

(i)  Identification  of  the  gasoline  as 
FRGAS;  and 

(ii)  The  name  and  EPA  refinery 
registration  number  of  the  refinery 
where  the  FRGAS  was  produced. 

(3)  On  eadi  occasion  when  FRGAS  is 
loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  refiner  shall 
prepare  a  certification  for  each  batch  of 
the  FRGAS  that  meet  the  following 
requirements: 

U)  The  certification  shall  include  the 
following  information: 

(A)  The  identification  of  the  gasoline 
as  FRGAS: 

(B)  The  volimie  of  FRGAS  being 
transported,  in  gallons: 

(C)  In  the  case  of  conventicHial 
^soline  FRGAS,  the  exhaust  toxics  and 
NOx  emissions  performance  in  mg/mile: 

P)  A  declaration  that  the  FRGAS  is 
being  included  in  the  compliance 
calculations  under  $  80.101(g)  for  the 
refincnv  that  produced  the  FRGAS;  and 

(E)  Ine  name  and  EPA  registration 
nunAier  of  the  refinery  that  produced 
the  FRGAS; 

(ii)  The  cotification  shall  be  signed 
by  the  president  or  owner  of  the  foreign 
refiner  company,  or  by  that  person's 
immediate  designee,  with  a  declaration 
as  to  the  truth  and  accuracy  of  the 
certification:  and 

(iii)  The  certification  shall  be  made 
part  of  the  product  transfer  documents 
for  the  FRGAS. 

(e)  Contracts  for  sale  or  transfer.  Any 
foreign  refiner  shall  include  as  part  of 
each  contract  for  sale  or  transfer  of  any 
FRGAS: 

(1)  The  following  requirements: 

(i)  Delivery  of  the  FRGAS  is  restricted 
to  the  United  States; 

(ii)  The  FRGAS  may  not  be  combined 
with  any  other  gasoline,  except  that. 


subject  to  the  segregation  restrictions  in 
§  80.78(a),  FRGAS  may  be  combined 
with  (rther  FRGAS  produced  at  the  same 
refinery  or  at  other  refineries  that  are 
aggregated  imder  §  80.101(h);  and 

(iii)  Any  subsequent  transfers  of 
custody  or  title  to  FRGAS  must  include 
these  restricticms;  and 

(2)  Ctunmercial  penalties  for  any 
violations  of  the  FllGAS  requirements 
that  are  sufficiently  large  to  ensure 
compliance  with  the  requirements. 

(f)  Load  port  independent  sampling, 
testing  and  refinery  identification.  (1) 
On  oKh  occasion  FRGAS  is  loaded  onto 
a  vessel  for  transport  to  the  United 
States  a  foreign  refiner  shall  have  an 
independent  third  party: 

(i)  Inspect  the  vessel  prior  to  loading; 

(ii)  Collect  a  representative  sample  of 
the  FRGAS  subsequent  to  loading  on  the 
vessel  and  prior  to  departure  of  the 
vessel  fiom  the  port  serving  the  foreign 
refinery; 

(iii)  Analyze  the  sample  for  each 
property  specified  in  §  80.65(e)(1)  using 
the  methodologies  specified  in  S  80.46; 

(iv)  Determine  the  voltune  of  FRGAS 
loaded  onto  the  vessel; 

(v)  Review  original  documents  that 
reflect  movement  and  storage  of  the 
FRGAS  from  the  refinery  to  the  load 
port,  and  from  this  review  determine: 

(A)  The  refinery  at  which  the  FRGAS 
was  produced;  and 

(B)  Tbat  the  FRGAS  remained 
segregated  from: 

(1)  Non-FRGAS;  or 

(2)  Other  FRGAS  produced  at  a 
different  refinery,  except  that  FRGAS 
may  be  combined  with  other  FRGAS 
produced  at  refineries  that  are 
aggregated  under  §  80.101(h); 

(vi)  Obtain  the  EPA-assigned 
registration  number  of  the  foreign 
refinery: 

(vii)  E)etermine  the  name  and  country 
of  registration  of  the  ship  used  to 
transport  the  FRGAS  to  the  United 
States;  and 

(viii)  Determine  the  date  and  time  the 
ship  departs  the  port  serving  the  foreign 
refincny. 

(2)  liie  requirements  of  paragraph 
(f)(1)  of  this  section  must  be  met 
separately  for  each  quantity  of  FRGAS 
that  is  not  homogenous  with  regards  to 
properties  specified  in  §  80.65(e)(1). 

(3)  The  independent  third  party  shall 
submit  a  report  to  the  Administrator 
containing  the  information  required 
under  paragraph  (f)(1)  of  this  section, 
within  thirty  days  following  the  date  of 
the  independent  laboratory's  inspection. 
This  report  shall  include  a  description 
of  the  method  used  to  determine  the 
idmtity  of  the  refinery  at  which  the 
gasoline  was  produced,  that  the  gasoline 
was  not  mixed  with  gasoline  produced 


at  any  other  refinery,  and  a  description 
of  the  gasoline's  movement  and  storage 
between  producticHi  at  the  source 
refinery  and  ship  loadine. 

(4)  A  third  person  my  Be  used  to  meet 
the  requirements  in  this  paragraph  (f) 
only  if: 

(i)  The  person  is  approved  in  advance 
by  EPA.  based  on  a  dranonstration  of 
ability  to  perform  the  procedures 
required  in  this  paragraph  (f); 

Ui)  The  person  is  independent  under 
the  oritMia  specified  in  §  ao.65(f)(2Miii): 
and 

(iii)  The  person  signs  a  commitment 
that  contains  the  provisions  specified  in 
paragraph  (i)  of  this  section  withjegard 
to  activities,  fecilities  and  documents 
relevant  to  compliant  with  the 
reouirements  of  this  paragraph  (f). 

[gi  Comparison  of  load  port  and  port 
of  entry  testing.  (1)  Any  foreign  refiner 
of  CG  FRGAS  shall  compare  the  results 
from  the  load  port  testing  under 
paragraph  (f)(1)  of  this  section,  with  the 
port  of  entry  testing  as  reported  imder 
paragraph  (n)(4)  of  this  section,  and  if 
the  port  of  entry  results  differ  by  more 
than  the  amounts  allowed  imder 
§  80.65(e)(1)  the  foreign  refiner  shall 
adjust  the  foreign  refinery's  compliance 
calculations  under  §  80.101(g)  to  roflect 
the  port  of  enti7  results. 

(2)  The  foreign  refiner  shall  compare 
the  volume  from  the  load  port  testing 
with  the  volume  from  the  port  of  entry 
testing,  and  if  these  results,  corrected  for 
temperature  and  density,  differ  by  1% 
or  more  the  foreign  refiner  shall: 

(i)  In  the  case  of  reformulated  gasoline 
or  RBOB  FRGAS.  adjust  the  foreign 
refinery's  compliance  baseline 
calculations  under  §  80.101(Q  to  reflect 
the  port  of  entry  volume:  and 

(ii)  In  the  case  of  conventional 
gasoline  FRGAS  adjust  the  foreign 
refinery's  compliance  calculations 
under  %  80.101(g)  to  reflect  the  port  of 
entry  volume,  using  the  properties  as 
determined  at  the  foreign  refinery. 

(h)  Attest  requirements.  The  following 
additional  procedures  shall  be  carried 
out  by  any  foreign  refiner  of  FRGAS  as 
part  of  the  attest  engagement  fin-  each 
foreign  refinery  imder  subpart  F  of  this 
part: 

(1)  Obtain  separate  listings  of  all 
tenders  of  refonnulated  and 
conventional  gasoline  FRGAS  that  is 
loaded  onto  ships  for  transport  to  the 
United  States.  Agree  the  total  volume  of 
tenders  from  the  listings  to  the  gasoline 
inventory  reconciliation  analysis  in 

§  80.128(b).  and  to  the  volumes 
determined  by  the  indepoident 
laboratory  under  paragraph  (fHl)(iv)  of 
this  section. 

(2)  Report  as  a  finding  the  name  and 
country  of  registration  of  each  ship,  and 


the  volumes  of  FRGAS  loaded  onto  each 
ship,  identified  in  paragraph  (h)(1)  of 
this  section. 

(3)  Select  a  sample  from  the  list  of 
ships  identified  in  paragraph  (h)(1)  of 
this  section,  in  accordance  vidth  the 
guidelines  in  §  80.127.  and  for  each  ship 
selected  perform  the  following: 

(i)  Obtain  the  report  of  the 
indejpendent  laboratory,  under 
paragraph  (f)(3)  of  this  section,  and  of 
the  United  States  importer  under 
paragraph  (n)(4)  of  this  section. 

(A)  Agree  the  information  in  these 
reports  with  regard  to  ship 
identification,  gasoline  volumes  and  test 
results. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  peat  and  port  of 
entry  emissions  and/or  voliune  results 
differ  by  more  than  the  amounts 
allowed  in  paragraph  (g)  of  this  section, 
and  determine  whether  the  foreign 
refiner  adjusted  its  refinery  calcuJaticms 
as  required  in  paragraph  (g)  of  this 
section. 

(ii)  Obtain  copies  of  the  contracts  far 
sale  and  transfiw  of  the  FRGAS,  and 
determine  whether  the  contract 
provisions  required  in  paragrajdi  (e)  of 
this  section  are  indudeid. 

(iii)  Obtain  a  commercial  document  of 
general  circulation  that  lists  vessel 
arrivals  and  departures,  and  that 
includes  the  port  and  date  of  deputure 
of  the  ship,  and  the  port  of  entry  and 
date  of  arrival  of  the  ship.  Agree  the 
ship's  deputure  and  arrival  locations 
and  dates  fit>m  the  independent 
laboratory  and  United  States  importer 
reports  to  the  information  contained  in 
the  commercial  document 

(iv)  Obtain  the  documents  used  by  the 
independent  laboratory  to  determine 
transportation  and  storage  of  the  FRGAS 
from  the  refinery  to  the  load  port,  under 
paragraph  (f)(l)(v)  of  this  section. 
Obtain  tank  activity  records  for  any 
storage  tank  where  the  FRGAS  is  stored, 
and  pipeline  activity  records  fat  any 
pipeline  used  to  transport  the  FRGAS. 
prior  to  being  loaded  onto  the  ship.  Use 
these  records  to  determine  whether  the 
FRGAS  was  produced  at  the  refinery 
that  is  the  subject  of  the  attest 
engagement,  and  whether  the  FRGAS 
was  mixed  with  any  non-FRGAS 
gasoline  or  any  FRGAS  produced  at  a 
different  refinery. 

(4)  In  order  to  complete  the 
requirements  of  this  paragraph  (h)  an 
auditor  shall: 

(i)  Be  independent  under  the  criteria 
specified  in  §  80.65(f)(2)(iii); 

(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 
a  demonstration  of  ability  to  perform  the 


procedures  required  in  §§  80.125 
through  80.130  and  this  part^nph  (h); 
and 

(iii)  Sign  a  ocsnmitment  that  mntiiin« 
the  provisions  specified  in  paragr^^  (i) . 
of  this  section  Mdth  regard  to  activities 
and  documents  relevant  to  compliance 
with  the  requirements  of  S$  80.125 
through  80.130  and  this  paragraph  (h). 

(i)  Foreign  refiner  commitments.  Any 
foreign  refiner  shall  commit  to  and 
comply  with  the  provisions  contained 
in  this  paragraph  (i)  as  a  condition  to 
being  assignisd  an  individual  refinny 
baseline. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
will  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  fcxeign 
refinery. 

(i)  Inspections  and  audits  may  be 
eithnr  announced  in  advance  by  EPA.  or 
unannounced. 

(ii)  Access  will  be  provided  to  any 
location  where: 

(A)  Gasoline  is  produced; 

(B)  Documents  rriated  to  refinery 
op««tions  are  kept; 

(C)  Gasoline  or  Dlendstodi  samples 
are  tested  or  stmed;  and 

(D)  FRGAS  is  stored  or  traB^rarted 
between  the  fereicn  rafineiy  «sd  the 
United  States,  induding  storage  tanks, 
ships  and  pipelines. 

(iii)  InnMcticms  and  audits  auy  be  by 
EPA  employees  «-  ceatnctors  to  EPA. 

(iv)  Any  documents  reouestod  that  are 
related  to  mrtten  covered  by 
insptections  and  audits  will  be  provided 
to  an  EPA  inspector  or  auditor  oo 
request 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to: 

(A)  Refinery  baseline  est^lishment. 
including  the  quantity  and  quality,  and 
transfera  of  title  OT  custody,  of  ar^ 
gasoline  or  bkodstodcs.  id^iether 
FRGAS  or  non-FRGAS.  produced  at  the 
foreign  refinery  during  die  period 
January  1, 1090  throu^  the  date  of  the 
refinery  baseline  petition  or  through  the 
date  of  die  inspectiim  or  audit  if  no 
baseline  petition  has  hem  submitted, 
and  any  work  papen  related  to  refinery 
baseline  establishmmt; 

(B)  The  quality  and  quantity  of 
FRGAS: 

(C)  Transfen  of  title  or  custody  to 
FRGAS; 

(D)  Sampling  and  testing  of  FRGAS; 

(E)  Wowed  performed  or  reports 
prepared  by  independent  laboratories  ot 
by  independent  auditon  under  the 
requirements  of  this  section,  including 
work  papere;  and 

(F)  Reports  prepared  for  submission  to 
EPA.  and  any  v/tak  papere  related  to 
such  reports. 


(vi)  Insnsctions  and  audits  by  EPA 
may  include  taking  samples  of  gMrrlimt 
or  blendstock.  and  interviewing 
employees. 

(vii)  Any  employee  of  the  foreign 
refiner  will  be  made  available  for 
intoview  by  the  EPA  inqpector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  wiU  be  provided  to  an 
EPA  inqtector  or  auditor,  on  request, 
within  10  woridng  days. 

(ix)  English  language  interpreters  will 
be  provided  to  aooompmy  B>A 
inmectors  and  au<Ul(H8.  on  request 

(2)  An  agent  for  eovice  of  process 
located  in  the  District  of  Columbia  will 
be  named,  and  service  oa  this  agent 
constitutes  service  on  the  foreign  refiner 
or  anyemployee  of  &e  foreign  refiner. 

(3)  The  lorum  k»  any  dvilar  criminal 
enforcement  action  related  to  the 
provisicms  of  this  section  fat  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  there  uiidui  skall  be 
governed  by  the  Clean  Air  Act. 
induding the  EPA  adaiiiiisliative  forum 
where  allowed  imder  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  laws  apf^  to  any  dvil  or 
criminal  enforreaeal  action  against  the 
foreign  refiner  or  any  employee  of  the 
foreign  refiner  related  to  the  i»ovisions 
ofthissecticHi. 

(5)  Tbe  foreign  refiner,  or  its  agents  w 
employees,  will  not  seek  to  detain  or  to 
impose  dvil  or  ciiniBal  reoMdies 
against  EPA  inspectors  or  auditors, 
Mrfaether  EPA  era|^oyees  or  EPA 
contractors,  for  actions  performed 
within  the  scope  of  EPA  employment 
related  to  the  provisions  of  this  secticm. 

(6)  In  the  case  of  foNaga  refineries 
that  are  owned  m  opnatod  by  a  foreign 
government,  the  fcMvign  refiiMr  will 
waive  sovereign  immunity  with  regard 
to  prosecution  by  die  United  States  of 
dvil  and  criminal  violations  of  Clean 
Air  Act  section  211(k)  and  the 
regulations  promulgated  thereunder  at 
subparts  D,  E  and  F  of  this  part  and 
other  relevant  laws  and  regulations 
induding  but  not  limited  to  Clean  Air 
Act  sections  113, 114,  211(c)  and  (d). 
and  Title  18  United  States  Code.  This 
waiver  of  sovereign  immunity  also  will 
apply  to  any  employee  m  agent  of  a 
refinery  owned  or  operated  by  the 
foreign  government 

(7)  The  commitment  required  by  this 
paragraph  (i)  shall  be  signed  by  the 
owner  or  president  of  the  foreign  refiner 
business.  In  the  case  of  fattiga  refineries 
that  are  state  owned  or  operated,  the 
commitment  shall  be  signed  by  an 
official  of  the  government  at  the  cabinet 
secretary  level  or  higher  who  has 
responsibility  for  the  fcneign  refinery. 


at     I    T..^^A, 


1 00*7      /     Div^r 


■^A    D..t< 


ITAflAwal     0AM«a*a»     /     \Tn\      O      KT^      OT      /    T.. 


1     T»..l-_ 


24794 


Federal  Register  /  Vol.  62.  No.  87  /  Tuesday.  May  6,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  87  /  Tuesday,  May  6,  1997  /  Proposed  Rules 


24795 


(8)  In  any  case  where  FRGAS 
produced  at  a  foreign  refinery  is  stored 
or  transported  by  another  company 
between  the  refinery  and  the  ship  that 
transports  the  FRGAS  to  the  United 
States,  the  foreign  refiner  shall  obtain 
from  each  such  other  company  a 
commitment  that  meets  the 
requirem«its  specified  in  paragraphs 
(i)(l)  through  (7)  of  this  section,  and 
these  commitments  shall  be  included  in 
the  foreign  refiner's  baseline  petition. 

(j)  B<Mid  posting.  Any  foreign  refiner 
shall  meet  the  requirements  of  this 
paragraph  ())  as  a  condition  to  being 
assigned  an  individual  refinery  baseline. 

(1)  The  foreign  refiner  shall  post  a 
bond  of  the  amount  calculated  using  the 
following  equation: 

Bond  3  G  X  $  0.01 

where: 

Bond  =  amount  of  the  bond  in  U.S.  dollars: 

G  =  the  largest  volume  of  conventional 

gasoline  produced  at  the  foreign  refinery 
and  exported  to  the  United  States,  in 
gallons,  during  the  most  recent  of  the 
following  calendar  years  up  to  a 
PT^»iiniiin  of  five  calendar  years:  the 
calendar  year  immediately  preceding  the 
date  the  baseline  petition  is  submitted, 
the  calendar  year  the  baseline  petition  is 
submitted,  and  each  succeeding  calendar 
year. 

(2)  Bonds  shall  be  posted  by: 

(i)  Paying  the  amount  of  the  bond  to 
the  Treasurer  of  the  United  States:  or 

(ii)  Obtaining  a  bond  in  the  proper 
amoimt  from  a  third  party  surety  agent 
that  would  be  payable  to  satisfy  U.S. 
administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  siuety 
agreement. 

(3)  If  the  bond  ampunt  for  a  foreign 
refinery  increases  the  foreign  refiner 
shall  increase  the  bond  to  cover  the 
short&ll  within  90  days  of  the  date  the 
bond  amoimt  changes.  If  the  bond 
amount  decreases,  the  foreign  refiner 
may  reduce  the  amount  of  the  bond 
be^nning  90  days  after  the  date  the 
bond  amount  changes. 

(4)  Bonds  posted  imder  this  paragraph 
(j)  shall  be  used  to  satisfy: 

(i)  Any  judgment  against  the  foreign 
refiner  or  against  any  employee  or  agent 
of  the  foreign  refiner  for  violation  of  the 
Clean  Air  Act  or  regulations 
promulgated  thereunder, 

(ii)  Any  judgment  against  any  other 
party  for  a  violation  that  is  caused  by 
the  foreign  refiner. 

(5)  On  any  occasion  a  foreign  refiner 
bond  is  used  to  satisfy  any  judgment, 
the  foreign  reuner  shall  increase  the 
bond  to  cover  the  amount  used  within 
90  days  of  the  date  the  bond  is  used. 


(k)  Blendstock  tracking.  For  purposes 
of  blendstock  tracking  by  any  foreign 
refiner  under  §  80.102  by  a  foreign 
refiner  with  an  individual  refinery 
baseline,  the  foreign  refiner  may 
exclude  from  the  calculations  required 
in  §  80.102(d)  the  volume  of  applicable 
blendstocks  for  which  the  foreign 
refiner  has  sufficient  evidence  in  the 
form  of  documentation  that  the 
blendstocks  were  used  to  produce 
gasoline  used  outside  the  United  States. 

(1)  En^ish  language  reports.  Any 
report  or  other  document  submitted  to 
EPA  by  any  foreign  refiner  shall  be  in 
English  language,  or  shall  include  an 
English  language  translaticm. 

(m)  Prohibitions.  No  person  may 
combine  FRGAS  produced  at  a  foreign 
refinery  with  any  non-FRGAS  produced 
at  that  foreign  refinery,  or  with  any 
gasoline  or  blendstock  produced  at  any 
other  refinery,  prior  to  the  FRGAS  being 
imported  into  die  United  States. 

(n)  United  States  importer 
requirements.  Any  United  States 
importer  shall  meet  the  following 
requirements: 

(1)  Each  batdi  of  imported  gasoline 
shall  be  classified  by  the  importer  as 
being  FRGAS,  or  as  not  being  FRGAS. 

(2)  Gasoline  shall  be  classified  as 
FRGAS  where  the  product  transfer 
dociunents  include  a  foreign  refiner 
FRGAS  certification  for  the  gasoline,  as 
reqiiired  in  paragraph  (d)(3)  of  this 
section,  that  was  prepared  by  the  foreign 
refiner  of  the  FRGAS  and  that  is 
supported  by  a  report  of  an  inspection 
of  the  gasoline  at  the  foreign  load  port 
prepared  by  an  independent  third  party 
as  required  in  paragraph  (f)  of  this 
section. 

(3)  For  each  gasoline  batch  classified 
as  FRGAS.  any  United  States  importer 
shall  perform  the  following  procedures: 

(i)  In  the  case  of  both  reformulated 
and  conventional  gasoline  FRGAS.  have 
an  independent  l^oratory: 

(A)  Determine  the  batch  volume; 

(B)  Use  the  foreign  refiner's  FRGAS 
certification  to  determine  the  n&me  and 
EPA-assigned  registration  number  of  the 
foreign  refinery  that  produced  the 
FRGAS; 

(C)  Determine  the  name  and  country 
of  registration  of  the  ship  used  to 
transport  the  FRGAS  to  the  United 
States:  and 

(D)  Determine  the  date  and  time  the 
ship  arrives  at  the  United  States  port  of 
entry. 

(ii)  In  the  case  of  conventional 
gasoline  FRGAS.  have  an  independent 
laboratory: 

(A)  Collect  a  representative  sample  of 
the  gasoline  subsequent  to  the  ship's 
arrival  at  the  United  States  port  of  entry 


and  prior  to  off  loading  any  gasoline 
from  the  ship:  and 

(B)  Analyze  the  sample  for  each 
property  specified  in  §  80.65(e)(1)  using 
the  methodologies  specified  in  §  80.46. 

(4)  Any  importer  shall  submit  a  report 
to  the  Administrator,  and  to  the  foreign 
refiner,  containing  the  information 
determined  imder  paragraph  (n)(3)  of 
this  section,  within  thirty  days 
following  the  date  any  ship  transporting 
FRGAS  arrives  at  the  United  States  port 
of  entry. 

(5)(i)  Any  United  States  importer  shall 
meet  the  requiremraits  specified  for 
conventional  gasoline  in  §80.101  for 
any  imported  conventional  gasoline  that 
is  not  classified  as  FRGAS  under 
paragraph  (n)(2)  of  this  section. 

(ii)  The' baseline  applicable  to  a 
United  States  importer  who  has  not 
been  assigned  an  individual  importer 
baseline  under  §  80.91(b)(4)  shall  be  the 
baseline  specified  in  paragraph  (o)  of 
this  section. 

(o)  Importer  baseline.  (1)  Each 
calendar  year  starting  in  2000.  the , 
Administrator  shall  calcxdate  the 
voliune-weighted  average  for  exhaust 
NOx  under  the  Phase  n  Complex  Model 
for  conventional  gasoline  imported  into 
the  United  States  during  the  prior  three 
calendar  years,  except  as  provided 
otherwise  in  this  paragraph  (o).  The 
calculation  shall  be  based  on  the  reports 
submitted  under  this  section  and 
§  80.105.  The  calculation  shall  consider. 

(i)  Imported  conventional  gasoline 
that  is  not  classified  as  FRGAS,  and 
included  in  the  conventional  gasoline 
compliance  calculations  of  U.S. 
importers  fat  each  year,  and 

(ii)  Imported  conventional  gasoline 
that  is  classified  as  FRGAS,  and 
included  in  the  conventional  gasoline 
compliance  calculations  of  a  foreign 
refiner  for  each  year. 

(2)  In  2000  the  calculation  shall  be  for 
the  1998  and  1999  averaging  periods. 
The  calculation  in  2000  shall  also 
include  all  conventional  gasoline 
classified  u  FRGAS  and  included  in  the 
conventional  gasoline  compliance 
calctilations  of  a  foreign  refiner  for  1997. 
and  all  conventional  gasoline  batches 
that  are  imported  during  1997  beginning 
on  the  date  the  first  batch  of  FRGAS 
arrives  at  a  United  States  port  of  entry. 

(3)(i)  The  Administrator  shall 
determine  whether  the  volume- 
weighted  average  calculated  in 
paragraph  (oKl)  and  (2)  of  this  section 
is  greater  than  the  following  value: 
Exhaust  NOx-1465  mg/mile. 

(ii)  If  the  volimie-weighted  average  for 
exhaust  NOx  is  greater  than  1465  mg/ 
mile,  the  Administrator  shall  calculate 
an  adjusted  baseline  for  the  exhaust 


NOx  according  to  the  following 

equation: 

AB,  =  Bn-(MYAr-B,) 

where: 

ABi  =  Adjusted  baseline: 

I  =  Exhaust  NOx: 

Bi  =  Value  in  paragraph  (o)(3)(i)  of  this 

section: 
MYAj  =  Multi-year  average. 

(4)(i)  Notwithstanding  the  provisions 
of  §  80.91(b)(4)(iii).  the  baseline  exhaust 
NOx  emissions  values  applicable  to  any 
United  States  importer  who  has  not 
been  assigned  an  individual  importer 
baseline  under  §  80.91(b)(4)  shall  be  the 
more  stringent  of  the  statutory  baseline 
value  for  exhaust  NOx  under 
§  80.91  (c)(S).  or  the  adjusted  baseline 
value  for  e^diaust  NOx  calculated  imder 
paragraph  (o)(3)  of  this  section. 

(ii)  (^  or  before  June  1  of  each 
calendar  year,  the  Administrator  shall 
publish  a  notice  in  the  Federal  Register 
providing  the  baseline  that  applies  to 
importers  under  this  paragraph  (o).  If 
the  baseline  is  an  adjusted  baseline,  it 
shall  be  effective  for  any  conventional 
gasoline  imported  beginning  60  days 
following  the  pubfication  of  the  notice. 
If  the  baseline  is  the  statutory  baseline. 


it  shall  be  effective  upon  publication  of 
the  notice.  A  baseline  shall  remain  in 
effect  until  the  effective  date  of  a 
subsequent  change  to  the  baseline 
pursuant  to  this  paragraph  (o). 

(p)  Withdrawal  or  suspension  of  a 
foreign  refinery's  baseline  EPA  may 
withdraw  or  suspend  a  baseline  that  has 
been  assigned  to  a  foreign  refinery 
where: 

(1)  A  foreign  refiner  fiails  to  meet  any 
requirement  of  this  section; 

(2)  A  foreign  govenmient  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (i)(l)  of  this  section;  or 

(3)  A  foreign  refiner  fails  to  pay  a  civil 
or  criminal  penalty  that  is  not  satisfied 
using  the  foreign  refiner  bond  specified 
in  paragraph  ( j)  of  this  section. 

(q)  Early  use  of  a  foreign  refinery 
baseline.  (1)  A  foreign  refiner  may  begin 
using  an  individual  refinery  baseline 
before  EPA  has  approved  the  baseline, 
provided  that: 

(i)  A  baseline  petition  has  been 
submitted  as  required  in  paragraph  (b) 
of  this  section; 

(ii)  EPA  has  made  a  provisional 
finding  that  the  baseline  petition  is 
complete; 


(iii)  The  foreign  refiner  has  made  the 
commitments  required  in  paragraph  (i) 
of  this  section; 

(iv)  The  persons  who  vyill  meet  the 
independent  third  [tarty  and 
independent  attest  requirements  for  the 
foreign  refinery  have  made  the 
commitments  required  in  paragraphs 
(f)(4)(iu)  and  (h)(4)(iii)  of  Uiis  section; 
and 

(v)  The  foreign  refiner  has  met  the 
bond  requirranents  of  paragraph  (j)  of 
this  section. 

(2)  In  any  case  where  a  foreign  refiner 
uses  an  individual  refinery  baseline 
before  final  approval  under  paragraph 
(q)(l)  of  this  section,  and  the  foreign 
refinery  baseline  values  that  ultimately 
are  approved  by  EPA  are  more  stringent 
than  the  early  baseline  values  used  by 
the  foreign  refiner,  the  foreign  refiner 
shall  recalculate  its  compliance,  ab 
initio,  using  the  baseline  values 
approved  by  EPA.  and  the  foreign 
refiner  shall  be  Uable  for  any  resulting 
violation  of  the  omventional  gasoline 
requirements. 
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Oregon;  published  3-7-97 
Hazardous  waste  program 
authorizations: 
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EXCHANGE  COMMMSiON 

Securities: 
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DEPARTMENT 
Agricultural  MartwUng 
Service 

Potatoes  (Irish)  grown  in— 
W&jhington;  comments  due 
by  5-14-97;  published  4- 
14-97 

Raisins  produced  from  grapes 
grown  In  Califomia; 
comments  due  by  5-14-67; 
published  4-14-97 

AGRICULTURE 
DEPARTMENT 
Anhnal  and  Plant  HsaHli 
Inapeclion  Service 

Poultry  improvement: 
National  Poultry 
Improvement  Plan  and 
auxiliary  provisions — 
New  program 
classifications  and  new 
or  modified  sampling 
and  testing  procedures 
for  participants  and 
participating  flocics; 
establishment; 
comments  due  tif  5-12- 
97;  published  3-11-07 


AGRICULTURE 
DEPARTMENT 
Fedecal  Crop  Inauranee 
Corporation 

Crop  insurance  regulations: 
Saffiower  seed;  comments 
due  by  5-12-97;  published 
4-11-97 
AGRICULTURE 
DEPARTMCNT 
Fam  Sannca  AQancy 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  impiementalion: 
Delinquent  account  servicing 
provisions;  comments  due 
by  5-13^7;  published  3-5- 
97 

AGRICULTURE 

D^ARTMENT 

rooa  Baiaij  ana  anpaciion 

Sarvica 

Meat  and  poultry  inspection: 
Cooked  roast  beef  products; 
sort>itol  use;  comments 
due  by  5-13-97;  published 
3-14-97 

AGRICULTURE 

DEPARTMBIT 

Grain  napactlon,  Packsfs 

and  Stockyanla 

Adminislratlon 

Padcers  and  Stodcyard  Act: 
Poultry  grower  contracts, 

8C9IBS,  WOlQninQ^ 

comments  due  tiy  5-12- 
97;  published  2-1  &07 

AGRICULTURE 

DEPARTMBIT 

Rural 


Federal  Agriculture 
Improvement  arxl  Reform 
Act  of  1996;  Implementation:' 
Delinquent  account  servicing 
provisions;  comments  due 
by  5-13-97;  published  3-5- 
97 

AGRICULTURE 
DEPARTMBIT 
Rural  Houaing  Servioa 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 
provisions;  comments  due 
by  5-13-97;  published  3-5- 
97 

AGRICULTURE 
D9ARTMENT 
Rural  Utmtiaa  Sarvica 

Rural  development: 
Distance  learning  and 
telemedicine  loan  and 
grant  program;  comments 
due  by  5-16-97;  published 
4-16-97 

COMMERCE  DEPARTMENT 
■tnamaiionai  iraoa 
Admlnialiallon 

Uruguay  Round  Agreements 
Act  (URAA): 


Antidumping  and 
countervailing  duties, 
conformance  artd  Federal 
regulatory  review; 
comments  due  by  5-12- 
97;  published  4-2347 
COMMERCE  DEPARTMB«T 
fwoonai  uoaanic  ana 
Atmoapharlc  Adnilnlalrallon 
Fishery  conservation  and 
managentent: 
Atlantic  highly  migratory 
species  fisheries — 
Atlantic  bluefin  tuna;   - 
comments  due  by  5-16- 
97;  pubished  4-21-97 
Highly  migratory  species 
advisory  panels 
wwiiniianmorn, 
comt)inalion  of  Atlantic 
shaitt,  swordfish,  and 
tunas  fishery  marwgement 
plans;  comrrtenls  due  by 
5-15-97;  published  4-4-97 
Northeastern  United  States 
fisheries- 
Summer  flounder,  scup, 
and  Black  Sea  bass: 
comments  due  by  5-14- 
97;  published  4-15-07 
Marine  mammals: 
Commercial  fishing 
auttx)rizaltono 
Take  reductnn  plan  arxl 
emergerK:y  regulalionr. 
hearings;  comments 
due  by  5-1547; 
published  4-24-07 
Incklental  taking- 
North  AUantK  right  whale, 
etc.;  take  reductkxi 
plan;  comments  due  by 
5-15-97;  published  4-7- 
97 
Sutnistence  taking— 
Northern  fur  seals; 
harvest  estimates; 
comments  due  by  5-12- 
97;  published  4-11-97 
CONSUMER  PRODUCT 
SAFETY  OOMMIgglON 
Poison  preventkxi  packaging: 
Househokl  products 
containing  petroleum 
distillates  and  other 
hydrocartxxis;  comments 
due  by  5-12-97;  published 
2-26-97 
DEFENK  DEPARTMBIT 
Acquisitmn  regulations: 
Duty-free  entry  of  supplies: 
guidance  ciarilicaiion; 
comments  due  t>y  5-12- 
97;  published  3-11-97 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories: 
site  recommendations: 
general  gwdelines; 
comments  due  by  5-16-97; 
published  4-2947 
ENERGY  DEPARTMENT 
Faoaral  Enavgy  Ragulalory 


Pipeline  Customer  CoaMion  . 
and  Interstate  Natural  Gas 
Associatnn  of  America; 
interstate  natural  gas 
pipelines  services; 
expedited  complaint 
procedures;  comments 
due  by  5-16-97;  pubished 
4-26-97 

BIVmONMENTAL 
PROTECTION  AGENCY 

Air  poHutfon;  standards  of 

performance  lor  new 

statk>nary  sources: 

Phosphate  fertiizer  industry; 
granular  triple 
supeqjhosphate  storage 
faciHies;  comments  due 
by  5-15-97;  pubished  4- 
1547 
Air  programs: 

Amt)ient  air  quaity 
surveillance;  ozone 


riKxMfoation  for 

Gormaclicut.  Mairw, 

Massachusetts,  New 

Hampshire.  Rhode  Island, 

arid  Vermont;  comments 

due  by  5-1647;  pubished 

4-1647 
Air  quaity  implementatnn 

plans;  approval  and 
.  promulgatnn;  various 
States: 
CaMorma;  comments  due  by 

5-1447;  pubished  4-14- 

97 
New  Jersey;  comments  due 

by  5-1247;  pubished  4- 

1147 
OtNo;  comments  due  by  5- 

1fr47;  pubished  4-1647 
Tennessee;  comments  due 

by  5-1447;  pubished  4- 

1447 
Vermont;  comments  due  tiy 

5-1247;  pubished  4-10- 

97 
Virginia;  coniments  due  by 

5-1347;  pubished  4-20- 

97 
Air  quaity  impiemenlation 
plans;  VAVapproval  and 
promulgatfon;  various 
Stales;  air  quaity  planning 
purposes;  desigruton  of 


Rulemaking  petitwns: 


Indiana;  comments  due  by 
5-1347;  pubished  3-14- 
97 
Air  quaity  planning  purposes; 
designatton  of  areas: 
Maine;  commertts  due  by  5- 
1647;  pubished  4-1647 
Soid  wastes: 
Recovered  materials 
advisory  notice; 
availabMty;  comments  due 
by  5-1447;  pubished  4- 
1447 
Water  programs  arxl  sewage 


^^^      § 
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■   state  sewage  sludge 
management  programs; 
streamlining:  cmiiments 
due  by  5-12-97;  puMshed 
3-11-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Pole  attachments- 
Cable  operators; 
maximum  just  and 
reasonable  rates  utilities 
charge;  comments  due 
by  S-12-97:  published 
4-14-97 
Radio  stations;  table  d 
assignments: 

Tennessee:  comments  due 
by  5-12-97;  published  3- 
26-97 
Television  broadcasting: 
Cable  television  systems- 
Navigation  devices: 
commercial  availability; 
comments  due  by  5-16- 
97;  published  3-6-97 
Television  stations;  table  of 
assignments: 
Pennsylvanta:  comments 
due  by  5-12-97;  published 
^•25-97 

FB)ERAL  TRADE 


Trade  regulation  rules: 
Tatocommunications  Act  ol 
1996— 

900-number  rules;  pay- 
per-cai  services 
advertising  and 
oporwtinn  dnd  biMng 
depute  procedures 


1997 


establishment: 
comments  due  t>y  5-12- 
97;  published  3-12-97 
HOUSmO  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

State'program  income 
requirements  and 
miscellaneous 
amendments;  reporting 
and  recordkeeping 
requirements:  comments 
due  by  5-12-97;  published 
3-11-97 
INTERIOR  DEPARTMBIT 
FIsIt  and  WMdUfe  Senrtoe 
Endangered  and  threatened 
species: 

Flat-tailed  horned  Nzard; 
comments  due  by  5-12- 
97;  published  3^-97 
Migratory  bird  hunting: 
Migratory  bird  harvest 
inkxmation  program; 
participating  States; 
comments  due  by  5-13- 
97;  published  3-14-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMMISTRATION 

Acquisition  regulatx>ns: 
Protests  to  agency; 
comments  due  by  &-12- 
97;  published  3-11-97 

NATIONAL  CREDIT  UNION 

ADMMISTRAT10N 

Credit  uniora: 
Credit  ufwn  service 
organizattons;  comments 
due  by  5-12-97;  pubiahed 
3-1347 


Federal  credit  unk>ns  bylaws 
and  Federal  credit  union 
starxlard  bylaw 
amendments;  revision; 
comments  due  by  5-12- 
97;  published  3-13-97 
Interpretive  rulings  and 
policy  statements; 
reviskxi;  comments  due 
by  5-12-97;  published  3- 
13-97 

NORTHEAST  DAIRY 

COMPACT  COMMISSION 

Over-order  price  regulations: 
Compact  over-order  price 
regulatnn  tor  Coniiecticut, 
Maine.  Massachusetts, 
New  Hampshire.  Rhode 
IslaiKl,  artd  Vermont; 
comments  due  by  5-12- 
97;  published  4-28-97 

PENSION  BENEFIT 

GUARANTY  CORPORATION 

Singie-emptoyer  plans: 
Termination  regulatmns; 
amendments;  comments 
due  by  5-13-97;  published 
3-14-97 

TRANSPORTATION 

DEPARTMBIT 

Coaal  Quard 

Drawbridge  operatkxis: 
Massachusetts;  comments 
due  by  5-12-97;  published 
4-11-97 

Regattas  and  marine  parades: 

Laughlin  Aquamolo  Sports 

Challenge  and  Expo; 

comments  due  by  5-12- 

97;  published  3-26-97 

TRANSPORTATION 
DEPARTMENT 

.Economic  regulatk>ns: 


Domestic  passenger 
manifest  information; 
comments  due  t>y  5-12- 
97;  pirt)lished  3-13-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Admhtlslralion 

Ainvorthiness  directives: 

Airtws  Industrie:  comments 
due  by  5-12-97;  published 
4-1-97 

Boeing:  comments  due  by 
5-12-97;  published  3-13- 
97 

Jetstream;  commeitts  due 
by  5^15-97;  published  4-4- 
97 

New  Piper  Aircraft,  Inc.; 
comments  due  by  5-16- 
97;  published  2-19-97 

PHatus  Britten-Norman  Ltd.; 
comments  due  by  5-12- 
97;  published  3-6-97 


D  airspace;  comments 
due  by  5-15-97;  published 
4-9-97 

Class  E  airspace;  comments 
due  by  5-15-97;  published 
4-21-97 

TRANSPORTATION 
DEPARTMENT 


Administration 

Motor  carrier  safety  standards: 

Federal  regulatory  review; 
comments  due  by  5-12- 
97:  published  3-27-97 


FEDEKAL  REGISm  WOKKSHW 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FCMk         Any  person  who  uMt  the  Federal  Register  end  Code  of  Federal 

Regul^ons. 
WHO:       Sponsored  by  the  OfBce  of  the  Federal  Registar. 
WHAT:     Free  public  briefing*  (approxiniately  3  hour*)  to  pre*ent: 

1.  The  legulatovy  proce**,  with  a  focu*  on  the  Federal  Ragi*t« 
system  and  the  public'*  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  uid  Code 
of  Federal  Regulatkim. 

3.  The  important  elaniaals  of  typical  Federal  Registar 
documents. 

4.  Aa  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  intomation  neceisary  to 

research  Federal  agency  regulations  which  directly  affect 
TiMra  will  be  no  discussion  of  tped&c  agency  rapilations. 


IVHKN: 


W^: 


HVHEKE: 


MSSKRVATIONS: 


Lm^  leadi,  CA 

May  20,  1997  at  9:00  am  to  12:00  nooa 
Gleon  M.  Andenon  Fedai^  Building 
Sei  W.  Ocean  Blvd. 
CoaiBience  Room  3470 
Lo^  Beach.  CA  90002 

Saa  FraBdaco,  CA 

May  21,  1997  at  9:00  am  to  12:00  noon 

niUlip  Burton  Federal  Building  and 

CeiuthouM 

450  Gelden  Gate  Avoiue 

San  FiaaciKO,  CA  94102 

ABCoMTSBBf  ^ksL 

May  23,  1*97  at  9KM  am  to  12:06  noim 

Federal  Building  and  VS.  CouidiouM 

222  Wect  7th  Avenue 

Executive  IMning  Room  (Inside  CafBteria) 

Anomaga,  AK  99S13 

For  Loag  Beach.  San  Frandsce,  and 

AnchnagB  wariahopa  pleaae  call  Federal 

Inibiraatiao  Center 

1-800-68S-9SM  x  0 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
htQ)://www.access.gpo.gov/su_docs/ 

To  connect  using  tehiet, 
(^n  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ~ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Papers 
of  the 

Presidents 
offtiie 
United  States 

WillUm  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 


PMblMlMd  by  dw  Offic*  of  liic  Fidwal  Rciwitr.  NahoMl 
Aidiivn  and  Raconte  Adminiairalioii 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  PittdNifgh,  PA  1S2S0-79S4 


(Rn.4f97) 
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Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consimier  activities,  contracts  and  grants,  employment,  pub- 
hcations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Govenmient  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  pubhshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aniTED  STATES 

GOVERPiMEr^.T  MAnUAL 

1996     97 

B. 

ii  ^ 

n.     • 

*96  per  copy 


Charge  your  order. 
It's  easyl 


picuCAToe  •  PBmxxAis  •  aEcrmoMC  pkxxcts 
Ontar  Procaaang  CodK 

*7917 

Q  YES,  please  send  me copies  of  The  United  States  Government  Manual.  1996/97. 

S/N  069-000-00069-0  at  »36  («45  foreign)  each. 

Total  cost  of  my  order  is  • .  Price  indudas  raguiar  domestic  postage  and  handling  and  is  subject  to  change. 

Check  niethod  of  payment 

Q  Checl<  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    |    |    |    |    |    |  -  □ 
□VISA     □  MasterCard 


Company  or  persor^  name 


(Ptease  type  or  print) 


Additional  address/attention  tine 


Street  address 


City.  State.  Zip  code 


1                 111 

L_  (expiration  date)    Thank  you  for  your  order! 

Daytime  phone  irKluding  area  code 


Purchase  order  numt)er  (optional) 

Photocopies  of  this  fonm  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  O'W 

MaU  orders  to:       Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh.  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)512-1800 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WmUjI 

Presidential 
Documents 


This  unique  wrvioe  providas  up4o-date 
Infarmalioo  on  Piaaidontiai  poicioa 
and  aonounoamants.  It  contains  tha 
lul  tasd  of  tha  rrosidonri  puMc 

Congrasa,  naws  oonisranoaa,  and  ottiar 
Pfaaidanlial  materials  rataasad  tiy  tha 


Tha  Waakty  Compilation  carries  a 
Monday  datelme  and  covers  materials 
reioasod  during  tha  preceding  week. 
Each  issue  indudas  a  JtMe  of 
Contents,  lists  of  acts  approved  t>y 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  ryleaaog,  and  a  digest 
of  other  Presidsntial  activNias  and 
White  House  announcomants. 
Indexes  are  put)iiahad  quanarly. 

Pubtehad  by  tha  Offica  of  tha  f=adaral 
Register,  NeHonal  Archivea  and 


Superintendent  of  Documents  Subscription  Order  Form 


*5420 


r^'^ 
L  ^  ^ 


LJ  yes, friease  enter. 


Charge  your  order. 

It'BEatyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


one  year  subscriptioiis  for  the  WccUy 

Q  $80.00  Regular  Mail 


iifriiiMieiiBl 


can  keep  up  to  date  cm  Presidential  activities 

□  $137.00  First  Class  Mail 


<PD)soI 


The  total  cost  of  my  order  is  $ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  Intematioaal  customers  please  add  25%. 


Q  Do  not  make  my 


available  to  other  mailen 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additioaal  address/attentioa  line) 


□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account       I    I    I    I    I    iTl-fl 

a  VISA  a  MasterCard 


n 


(eipiratkn) 


(Street  addrea) 


(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Puicliaie  otderno.) 


I  I  I  I  I  I  I  I  I  I  I  I  rm 


(Authorizing  signature) 

ThaUiyomforyomr 


Mail  to:    Superintendent  of  Docimients 

P.O.  Box  3719S4,  Pittsburgh,  PA  1S250-79S4 
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What  H  U 

And 

How  To  Um  h 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  G«ii»  fw  *•  U«r  of  *•  Fadml 
rtia  rf  riiwil  lijuluUiu  J|ili_ 

Thia  handbook  is  used  for  the  educational 
workahopc  conducted  by  the  Office  of  the 
Federal  Regisler.  For  those  persons  unable  to 
attand  a  wockslK>p,  this  handbook  will  fMovide 
guidelines  for  using  the  Fedetxil  Re^Bter  and 
related  puhlicatioos.  as  wdl  as  an  explanatioB 
of  how  to  solve  a  sample  research  proMem. 


Price  $7.M 


Superintendent  of  Documents 


Order  Form 


(Mki 


•6173 

I I  YES,  please  send  me  the  foOowing: 


m 


li^.^J 


Ibfku 


(2t2)-512-225t 


acnwi 


Rial 


*»  MM  R,  «  STilO  pm  oam-  8*Mk  Nc.  OSS  000-OS044-4 
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TIk  total  cost  of  TOf  order  is  $_ 


pnsrigr  sad  hidhag  sad  sre  sabject  to 


iBteHMtioBsl  custonen  plesK  add  25%.  Prices  iachide  regular  domestic 


iCcmfmf  or  tasoMl  Nane) 

(HeMC  type  or  prat) 

{MaHasmk  mkbt$»Jmtwoom  Um) 

(Sheet  addrcM) 

(City.  SMe.  ZIP  Codr) 

(Dqrtme  phoM  imaadm%  am  code) 

(tackHe  Older  Na) 


iSfciMSwaiMt 


YD    NO 


Metksfl  SI 
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Presidential  Documents 


Memorandum  of  April  24,  1997 

Delegation  to  the  Secretary  of  State  of  the  Responsibilities 
Vested  in  the  President  by  Section  564  of  the  Foreign  Rela- 
tions Authorization  Act,  Fiscal  Years  1994  and  1995  (Public 
Law  103-236),  as  Amended 


Memorandum  fior  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States  of  America,  including  section  301  of  title  3  of  the  United  States 
Code,  I  hereby  delegate  to  you  the  functions  vested  in  the  President  by 
section  564  of  the  Anti-Economic  Discrimination  Act  of  1994  (AEDA)  (title 
V  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1994  and  1995, 
Public  Law  103-236,  as  amended). 

Any  reference  in  this  memorandum  to  section  564  of  the  AEDA  shall  be 
deemed  to  include  references  to  any  hereafter-enacted  provision  of  law 
that  is  the  same  or  substantially  the  same  as  such  section. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  as  appro- 
priate. 

You  are  authorized  and  directed  to  pubUsh  this  memorandum  in  the  Federal 
Register. 


OsS^K)XMJM\^s\Ki^^ 


(FR  Doc  47-12067 
FiM  5-6-«7:  8:45  am] 
Billing  cod*  4710-10-M 


THE  WHITE  HOUSE, 
Washing^n,  April  24,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulalofy  documents  having  general 
applicability  and  legal  effect,  most  of  «vhich 
are  keyed  to  and  codMed  ih  the  Code  of 
Federal  Regulations,  vvhich  is  pubfehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  istad  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  S«r>rio*  Agency 

7CFR  Part  723 

Commodity  Credit  Corporation 

7CFRPart1464 
RIN0860-AF00 

1997  MarlMftfng  Quota  and  Price 
Support  for  nue-Cured  TotMCCo 

AQENCiES:  Fann  Service  Agency  and 
Conunodity  Credit  Corporation.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codiiy  determinations  made  by  the 
Secrrtary  of  Agriculture  (Secretary)  with 
respect  to  the  1997  crop  of  flue-cured 
tobacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended.  (1938  Act),  the  Secretary 
determined  the  1997  marketing  quota 
for  flue-cured  tobacco  to  be  973.8 
milhon  pounds.  In  aocordance  with  the 
Agricultural  Act  of  1949.  as  amended, 
(1949  Act),  the  Secretary  determined  the 
1997  price  support  level  to  be  162.1 
cents  per  pound. 

EFFECTIVE  DATE:  December  16, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Tarczy.  Farm  Service  Agency 
(FSA),  USDA.  Room  5726  South 
Building.  P.O.  Box  2415.  STOP  0514, 
Washington.  DC  20013-2415,  telephone 
202-720-5346. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12666 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has-been 
reviewed  by  OMB^under&cecutive 
Order 12d66. 

Federal  Assistance  'Pntpmm 

The  title  and  number  of  &e  Fedwal 
Assistance  Program,  as  found  in  the 


Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  appUes,  are 
Commodity  Loans  and  Purchases— > 
10.051. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
Civil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  FSA 
is  not  required  by  5  U.S.C  553  or  any 
oihet  provision  of  Jaw  to  public  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  information  collection 
requiremoits  that  require  dearanoe 
■  through  the  Office  of  Management  and 
Budget  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Unfiinded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
for  state,  local,  and  tribal  governments 
or  the  private  sectM^.  llius,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Statutory  Background 

This  rule  is  issued  pursuant  to  Ihe 
provisions  of  the  1938  Act  and  the  1949 
Act.  Section  1108(c)  of  Pub.  L.  99-272 
provides  that  the  determinations  made 
in  this  rule  are  not  sul^ect  to  the 
provisions  for  public  piarticipation  in 
rulemaking  contained  in  5  U.S.C  553  or 
in  any  directive  of  the  Secretary. 

On  Dacembw  16. 1996.  the  Secretary 
announced  the  national  marketing  quota 
and  the  price  support  level  for  the  1997 
.crop  of  flue-cured  tobacco.  A  number  of 
related  determinations  were  made  at  the 
same  time,  which  (his  final  nile  also 
affirms. 

Marketing  Quota 

Section  317(a)(1)(B)  of  the  1938  Act 
provides,  in  part,  tliat  the  national 
marketing  quota  for  a  marketing  year  for 
fluoKnued  tobacco  is  the  quantity  of 


such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  the  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purdhase  on  U.S.  auction  markets  or 
from  producers,  (2)  the  average  quantity 
expcnted  annually  from  the  U.S.  during 
the  3  mariieting  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any,  that  the  Secretary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  ^ocks  to  the 
reserve  stodc  level. 

The  reserve  stock  level  is  defined  in 
secticm  301fb)(14)(C)  of  the  1938  Act  as 
the  greater  of  100  million  pounds  or  15 
percent  of  the  national  raajiieting  quota 
for  flue-cured  tobacco  fbr  the  maiiceting 
year  immediately  preceding  the 
marketing  year  for  which  the  level  is 
being  determined.  . 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  pwcent  of  U.S.  cigarette 
production  and  sales  shall  sulnnit  to  the 
Secretary  a  statement  of  purchay 
intentionsior  the  1997  crop  oftlue- 
cured  tobacco  by  December  1, 1996. 
Five  such  manufacturers  were  required 
to  submit  such  a  statement  for  the  1997 
crop  and^e  total  of  their  intended 
purchases  for  the  1997  crop  is  535.5 
million  pounds.  The  3-year  average  of 
exports  is  343.3  million  pounds. 

The  national  marketing  quota  for  the 
1996  crop  year  was  873.6  million 
pounds  (61  FR  37672).  Thus,  in 
accordance  with  section  301(b)(14)(C)  of 
the  1938  Act,  the  reserve  stock  level  for 
use  in  determining  the  1997  marketing 
quota  fbr  flue-cured  tobacco  is  131.0 
milli(Mi  pounds. 

As  of  December  6, 1996,  the  Flue- 
Cured  Tobacco  Cooperative 
Stabilization  Corp<n«tion  had  in  its 
inventory  5.9  million  pounds  of  flue- 
cured  tobacco  (excluding  pre-1994 
stocks  committed  to  be  purchased  by 
manufacturers  and  covered  by  deferred 
sales).  Accordingly,  the  adjustment  to 
maintain  loan  stodcs  at  the  reserve 
supply  level  is  an  increase  of  125.1 
milUon  pounds. 

The  total  of  the  three  mariceting  quota 
components  for  the  1997-98  mai^eting 
year  is  1.003.9  million  poimds.  In 
addition,  the  discretionary  authority  to 
reduce  the  three-component  total  by  3 
pocent  was  used  because  it  was 
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determined  that  the  1997-98  supply 
would  be  more  than  ample. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
July  1, 1997,  for  flue-cured  tobacco  is 
973.8  million  pounds. 

Section  317(aH2)  of  the  1938  Act 
provides  that  the  national  average  yield 
goal  be  set  at  a  level  that  the  Secretary 
determines  will  improve  or  ensure  the 
useability  of  the  tobacco  and  increase 
the  net  retiun  per  pound  to  the 
producers.  Yields  in  crop  year  1996 
were  down  slightly  from  the  previous 
10-year  average,  but  this  was  a  result  of 
production  losses  due  to  Hiuricane 
Fran.  Accordingly,  the  national  average 
yield  goal  for  the  1997-98  marketing 
year  will  be  2,088  pounds  per  acre,  the 
same  as  last  year's  level. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1997  crop  of  flue-cured 
tobacco  is  determined  to  be  466,379.31 
acres,  derived  from  dividing  the 
national  marketing  quota  by  the  national 
average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  iMotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1997  crop  of  flue-cured  tobacco 
of  1,940  acres  is  adequate  for  these 
purposes. 

In  accordance  with  section  317(aX4) 
of  the  1938  Act,  the  national  acreage 
factor  for  the  1997  crop  of  flue-cured 
tobacco  for  uniformly  adjusting  the 
acreage  allotment  of  each  Cum  is 
determined  to  be  1.115,  which  is  the 
result  of  dividing  the  1997  national 
allotment  (466.379.31  acres)  minus  the 
national  rasarve  (1,940  acres)  by  the 
total  of  allotments  established  for  flue- 
cured  tobacco  £ums  in  1996  (416.530.02 
acres). 

In  accordance  with  section  317(aX7) 
of  the  1938  Act,  the  national  yield  fiKrtor 
for  the  1997  crop  of  flue-cured  tobacco 
is  determined  to  be  0.9272.  which  is  the 
result  of  dividing  the  national  average 
]rield  goal  (2.088  pounds)  by  a  weighted 
national  average  yield  (2.252  pounds). 


Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effoct. 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 


level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1997  crop  of  flue- 
cured  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106  (d)  and  (f)  of  the  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  die  level  of  support  for  the  1997 
crop  of  flue-cured  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1996  crop  of  flue-cured 
tobacco  was  supported,  plus  or  minus, 
respectively. 

(2)  An  a<^ustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of; 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  marketing 
years  immediately  preceding  the 
marl^eting  year  for  which  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period,  is  greater  or  less  than: 

(n)  The  average  price  received  by 
producers  for  flue-ciued  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  marketing 
years  immediately  preceding  the 
marketing  year  prior  to  the  marketing 
year  for  which  the  determination  is 
being  made,  excluding  the  year  in 
which  the  average  price  was  the  highest 
and  the  year  in  which  the  average  price 
was  the  lowest  in  such  period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  3rear 
immediately  preceding  the  year  for 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e..  the  difbrence  between  (A) 
(I)  and  (A)(II))  is  2.2  cants  per  pound. 
The  diSerenca  in  the  cost  index  from 
January  1, 1996.  to  December  31. 1996. 
is  4.8  cants  per  pound.  Appl3ring  these 
components  to  the  price  support 
formula  (2.2  cents  per  pound,  two-thirds 
weight;  4.8  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  3.1 
cents  per  pound.  As  indicated,  section 
106  of  the  1949  Act  provides  that  the 
Secretary  may,  on  the  basis  of  supply 
and  deoiand  conditions,  limit  the 
change  in  the  price  support  level  to  no 
less  than  65  percent  of  that  aaiount  In 


order  to  remain  competitive  In  foreign 
and  domestic  markets,  the  Secretary 
used  this  discretion  to  limit  the  increase 
to  65  percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1997  crop  of 
flue-cured  tobacco  will  be  supported  at 
162.1  cents  per  pound,  2.0  cents  higher 
than  the  1996  crop. 

ListofSobjecIs 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
reqiiirements,  Tob^co. 

7CFRPartl464 

Loan  programs-agriodture.  Price 
support  programs.  Tobacco,  Reporting 
and  recordkeeping  requirements. 
Warehouses. 

Accordingly,  7  CFK  parts  723  and 
1464  are  amended  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citetion  for  7  CFR 
part  723  continues  to  read  as  follows: 


r-  7  U.S.C  1301, 1311-1314, 
1314-1,  1314b.  1314b-l,  1314b-2, 1314c. 
1314d.  13140. 1314f,  13141. 1315, 1316. 1362. 
1363, 1372-75. 1421, 144S-1,  and  1445-2. 

2.  Section  723.111  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

1723.111    Flu»«urad(lypaa  11-14) 


•        •        •        •        • 

(e)  The  1997  crop  national  marketing 
quota  is  973.8  million  pounds. 

PART  1464— TOBACCO 


3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Aatharitr  7  U.S.C  1421, 1423. 1441, 1445, 
and  1445-1, 15  U.S.C  714b  aad  714c 

4.  Section  1464.12  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

11464.12    nua-euradAipaa  11-14) 


(e)  The  1997  crop  national  price 
support  level  is  162.1  cents  per  pound. 

Signad  at  Washington,  DC,  on  April  30, 
1997. 

iLWahar. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapactlon 
Sarvlea 

9CFRPart77 
[Docket  No.  96-0n-1] 

TubarcukMls  In  CatOa  and  Biaon;  State 
Dailgnabon 

AQBiCY:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
commffiits. 


Acting  Administrator,  Farm  Service  Agemey 
and  Acting  Executive  Vice  PreaideiU, 
Commodity  Credit  Corporation. 
(FR  Doc  97-11787  Filed  5-6-«7;  6:45  am) 


t:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  raising  the  designation  of  Wisconsin 
from  an  accredited-free  (suspended) 
State  to  an  accredited-free  ^te.  We 
have  determined  that  Wisonuin  meeta 
the  criteria  for  designation  as  an 
accredited-free  State. 
DATES:  Interim  rule  efiisctive  May  7, 
1997.  Consideration  Mdll  be  givm  only 
to  comments  received  on  or  before  Jidy 
7, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-093-1,  RegulaUHy 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  commenta  refiBr  to 
Docket  No.  96-093-1.  Commenta 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  aad 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  commenta  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  rocnn. 
FOR  FURTHER  MFORMATKM  OONTACT:  Dr. 
Mitchell  A.  Essey.  Senior  Staff 
Veterinarian.  National  Animal  Health 
Programs.  VS.  APHIS.  4700  River  Road 
Unit  36,  RivOTdale,  MD  20737-1231, 
(301)  734-7727;  at  e-mail: 
messey#Bphis.usda.gov. 

8UPPI3KNTART  MFORMATION: 

Backgrmmd 

The  "Tuberculosis"  regulations, 
contained  in  9  CFR  part  77  (referred  to 
below  as  "the  regulations"),  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  Bovine 
tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
requirementa  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  %vith,  or  exposed  to. 


tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jiuisdictions  designated  as  accredited- 
free  States,  modified  accredited  States, 
or  ncHunodified  accredited  States. 

The  criteria  for  determining  the  status 
of  States  (the  term  "State"  is  defined  to 
mean  any  State,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  are  contained 
in  a  document  captioned  "Uniicmn 
Methods  and  Rules — ^Bovine 
Tuberculosis  Eradication."  which  has 
been  made  part  of  the  regulations  via 
incorporation  by  reference.  The  status  of 
States  is  based  on  the  rate  of 
tuberculosis  infection  presont  and  the 
efiiectiveness  of  a  tuberculosis 
eradicatitm  program.  An  accredited-free 
State  is  a  State  that  has  no  findings  of 
tubercidosis  in  any  cattle  or  hisaa  in  the 
State  for  at  least  5  years.  Tbe  State  must 
also  OHnply  with  ^1  the  provisions  of 
the  "UniRvm  Methods  and  Rules — 
Bovine  Tuberculosis  Eradication" 
reguding  accredited-free  States. 

An  acoedited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  tor 
redesignation  of  accredited-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  qiiarantined,  an 
epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 

Before  publicatim  ai  this  interim 
rule,  Wisconsin  was  designated  in  S  77.1 
of  the  regulations  as  an  accredited-free 
(suspended)  State.  However.  Wisconsin 
now  meeta  the  requirementsior 
designaticm  as  an  accredited-free  State. 
Theref(Me.  we  are  amending  the 
regulations  by  removing  Wisocmsin  from 
the  list  of  accredited-free  (suspended) 
States  in  §  77.1  and  adding  it  to  die  list 
of  accredited-free  States  in  that  section. 

ImuMdiale  AdioB 

The  Administrator  of  the  Animal  uid 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  Ux  public  cranment. 
Inunediate  action  is  warranted  to  change 
the  regulations  so  that  they  acciuately 
reflect  the  current  tubotnilosis  status  of 
Wisomsin  as  an  accredited-free  State. 
This  will  (wovide  prospective  cattle  and 
bison  buyers  with  accurate  and  up-to- 
date  information,  which  may  affect  the 
marketability  of  cattle  and  bison  since 
some  prospective  buyers  prefer  to  buy 
cattle  and  bison  from  accredited-free 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 


are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  uptm  publication  in 
the  Federal  Register.  We  will  consider 
commoite  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  OHnment 
poiod  closes,  we  will  publish  another 
document  in  the  Federal  RagJaHf.  It 
will  include  a  discussion  of  any 
commmte  we  receive  and  any 
amendmenta  we  are  making  to  the  rale 
as  a  result  of  the  comments. 

ExecntiYe  Order  12666  and  legnlatory 
Flexibility  Act 

This  rule  has  been  reviewed  tinder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  ita  review  process  required 
by  Executive  Order  12866. 

Cattle  and  bison  are  moved  interstate 
for  slaughter,  for  use  as  breeding  stod^. 
or  bx  feeding.  Wisconsin  has 
approximately  29,000  dairy  herds  and 
22.000  beef  herds,  for  a  ccmibined  total 
of  3.859.000  cattle.  Approximately  95 
percent  of  herd  owners  would  be 
considered  small  businesses.  Changing 
the  status  of  Wisconsin  may  affect  the 
mariwtability  of  cattfe  and  bison  from 
the  State,  since  some  prospective  cattfe 
and  bison  buyers  prefer  to  buy  cattle 
and  bison  from  accredited-freie  States. 
This  may  result  in  some  beneficial 
economic  impact  on  some  small 
entities.  However,  based  on  our 
experience  in  similar  designations  of 
other  States,  the  impact  shoidd  not  be 
significant. 

Under  these  dicmnstancas,  the 
Administratw  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecotiTe  Order  12372 

This  prognm/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
inteigovemmental  consuhaticm  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

ExecatiTe  Order  12966 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice  ' 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  eSiect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 
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Papanrork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

Liat  of  Snbiects  in  9  CTR  Part  77 

Animal  diseases,  Bison.  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation. 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Aatlioiity:  21  U.S.C  111,  114. 114a.  IIS- 
117, 120, 121. 134b,  and  134&  7  CFR  2.22, 
2.80,  and  371.2(d). 

f77.1    [AfiMndNQ 

2.  In  §  77.1,  in  the  definition  for 
"Accredited-free  (suspended)  State", 
paragraph  (2)  is  amended  by  removing 
"Wisconsin"  and  adding  "None"  in  its 
place. 

3.  In  §  77.1,  in  the  definition  for 
"Accredited-free  state",  paragraph  (2)  is 
amended  by  adding  "Wisconsin," 
immediately  before  "and  Wyoming". 

Done  in  Washington.  DC.  this  30th  day  of 
April  1997. 

Dooald  W.  LMdNiager, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-11885  Filed  5-6-97;  8:45  am] 
MUMQ  COM  Mia-M-P 


DEPAmHENT  OF  AGRICULTURE 


Service 

[DoelnlNa  •7-094-21 

Change  tn  Dlteaee  Statue  of  Th> 
Netherlands  Becauaa  of  BSE 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USD  A. 

ACTION:  Interim  rule;  change  in  effective 

date. 


We  are  changing  the  effective 
date  of  the  interim  rule  that  added  The 
Netherlands  to  the  list  of  countries 
where  bovine  spongiform 
encephalopathy  exists.  The  interim  rule 
first  became  effective  on  April  10. 1997. 
and  was  published  in  the  Federal 
Register  on  April  15, 1997  (62  FR 
18263). 

DATES:  The  interim  nde  published  in 
the  Federal  Register  on  April  15. 1997 


(62  FR  18263)  is  effective  March  21, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before  Jime 
16, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-034-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-034-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  niRTMER  MFOfMAT10N.CONTACT:  Dr. 
John  Cougill.  Staff  VetOTinarian.  Animal 
Products  Program.  National  Center  for 
Import  and  Export,  VS.  APHIS.  4700 
River  Road  Unit  40.  Riverdale.  MD 
20737-1231.  (301)  734-3399;  or  e-mail: 
)cougilldaphis.usda.gov. 
SUPPI^MENTARY  MFORMATION:  On  April 
15. 1997,  we  published  in  the  Federal 
Roister  (62  FR  18263-18264,  Docket 
No.  97-034-1)  an  interim  rule  that 
added  The  Netherlands  to  the  list  of 
countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists  because  the 
disease  had  been  detected  in  a  cow  in 
that  cotmtry  on  March  21. 1997.  The 
interim  rule  prohibits  or  restricts  the 
importation  into  the  United  States  of 
certain  fresh,  chilled,  and  frozen  meat, 
and  certain  other  aniirml  products  and 
byproducts  from  ruminants  that  have 
been  in  The  Netherlands.  The  effective 
date  of  that  interim  rule  was  April  10. 
1997.  We  are  changing  the  effective  date 
of  that  rule  to  March  21. 1997.  This 
action  is  necessary  to  ensure  that  the 
prohibitions  and  restrictions  established 
by  the  interim  rule  apply  to  animal 
prtxlucts  and  byproducts  that  were 
shipped  to  the  United  States  from  The 
Nedierlands  between  March  21, 1997, 
when  BSE  was  detected  in  The 
Netherlands,  and  April  10, 1997.  when 
our  interim  rule  was  signed. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effsct  to  March  21. 1997;  and 
(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

AuH^atitr.  7  U.S.C  147a.  150ee.  161. 182. 
and  450: 19  U.S.C  1306.  21  U.S.C  111.  114a. 


134a.  134b.  134c.  t34f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80.  and  371.2(d). 

Done  in  Washington,  DC,  this  30th  day  of 
April  1997. 

Donald  W.  Luchsingar, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  97-11887  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Rant  Health  Inapaction 
Service 

9CFRPart94 
[Docket  Na  984176-2) 

Poric  artd  Porfc  Pnducia  From  Maxieo 
Transiting  the  United  States 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACnON:  Final  rule. 

SUMMARY:  This  final  rule  allows  fresh, 
chilled,  and  frozen  pork  and  pork 
products  from  the  Mexican  State  of  Baja 
California  to  transit  the  United  States, 
under  certain  conditions,  for  export  to 
another  country.  Previously,  we  allowed 
such  pork  and  pork  products  only  irom 
the  Mexican  States  of  Sonora. 
Chihuahua,  and  Yucatan  to  transit  the 
United  States  for  export.  Otherwise. 
&«8h,  chilled,  or  frozen  pork  and  poric 
products  are  prohibited  movement  into 
the  United  States  izom  Mexico  because 
of  hog  cholera  in  Mexico.  Baja 
California  has  not  had  an  outbreak  of 
hog  cholera.since  1985  and  we  believe 
that  fresh,  chilled,  and  frozen  pork  and 
pork  products  from  Baja  California 
could  transit  the  United  States  under 
seal  with  minimal  risk  of  intrtxlucing 
hog  cholera.  This  action  will  fecilitate 
trade. 

effective  date:  May  7. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Michael  David.  Senior  Staff 
Veterinarian,  Animals  Iht>gram, 
National  Center  for  Import  and  Export, 
VS.  APHIS.  USDA.  4700  River  Road 
Unit  39.  Riverdale,  MD  20737-1231. 
(301)  734-5034. 

SUPPLEMB4TARY  information: 

Beckground 

The  regidations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  <>F«i"!*l«  and  animal  products 
into  the  United  States  to  prevent  the 
intnxluction  of  certain  animal  diseases. 
Section  94.9  of  the  regulaticKis  prohibits 
the  importation  of  poric  and  poik 
products  into  the  Ui^ted  States  from 


countries  where  hog  cholera  exists, 
unless  the  pork  or  poric  products  have 
been  treated  in  one  of  several  ways,  all 
of  which  involve  heating  or  curing  and 
drying. 

Because  hog  cholera  exists  in  Mexico, 
pork  and  pork  products  from  Mexico 
must  meet  the  requirements  of  §  94.9  to 
be  imported  into  the  United  States. 
However,  under  §  94.15,  pork  and  pork 
products  that  are  from  certain  Mexican 
States  and  that  are  not  eligible  for  entry 
into  the  United  States  in  accordance 
with  the  regulations  may  transit  the 
United  States  for  immediate  export  if 
certain  conditions  are  met.  Prior  to  the 
effective  date  of  this  final  rule,  only 
pork  and  pork  products  frt>m  Sonora. 
Chihuahua,  and  Yucatan.  Mexico,  were 
eligible  to  transit  the  United  States  in 
accordancswith  §94.15. 

On  Decenriier  31, 1996.  we  published 
in  the  Federal  Register  (61  FR  69052- 
69054.  Docket  No.  96-076-1)  a  proposal 
to  amend  the  regulations  by  allowing 
pork  and  pork  products  from  the 
Mexican  State  of  Baja  California  to 
transit  the  United  States  for  export 
imder  the  same  conditions  as  pork  and 
pork  products  from  Sonora.  Chihuahua, 
and  Yucatan. 

These  conditions  were  set  forth  as 
follows: 

1.  Any  person  wishing  to  transport 
pork  or  pork  products  firom  Baja 
California  through  the  United  States  for 
export  must  first  obtain  a  pwrmit  for 
importation  from  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 

2.  The  pork  or  pork  products  must  be 
packaged  in  Baja  California  in  a 
ieakproof  container  and  sealed  with  a 
serially  numbered  seal  approved  by 
APHIS.  The  container  must  remain 
sealed  at  all  times  while  transiting  the 
United  States. 

3.  The  person  moving  the  pork  or 
pork  products  through  the  United  States 
must  inform  the  APHIS  officer  at  the 
United  States  port  of  arrival,  in  writing, 
of  the  following  information  before  the 
pork  or  pork  products  arrive  in  the 
United  States:  The  time  and  date  that 
the  pork  or  pork  products  are  expected 
at  the  port  of  arrival  in  the  United 
States,  the  time  schedule  and  route  of 
the  shipments  through  the  United 
States,  the  permit  number,  and  the  serial 
numbers  of  the  seals  on  the  containers. 

4.  The  pork  or  pork  products  must 
transit  the  United  States  under  Customs 
bond. 

5.  The  pork  or  pork  products  must  be 
exported  from  the  United  States  within 
the  time  period  specified  on  the  permit. 

Any  pork  or  pork  products  exceeding 
the  time  limit  specified  on  the  permit  or 
transiting  in  violation  of  any  of  the 
requirements  of  the  permit  or  the 


regulations  may  be  destroyed  or 
otherwise  disposed  of  at  the  discretion 
of  the  Administrator,  APHIS,  pursuant 
to  section  2  of  the  Act  of  February  2, 
1903,  as  amended  (21  U.S.C  111). 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  March 
3. 1997.  We  received  two  comments  by 
that  date.  They  were  from  a  domestic 
pork  industry  group  and  a  veterinary 
association.  One  commenter  agreed  %vith 
the  proposed  rule.  The  other  commenter 
conunended  the  efforts  of  Mexican  poric 
producers  and  the  Mexican  Government 
in  their  hog  cholera  eradication  efforts, 
stated  support  for  the  principles  of 
regionalization  outlined  in  the  proposed 
rule,  reemphasized  the  importance  of 
surveillance  and  control  measures  to 
minimize  the  risk  of  transmitting  hog 
choice  to  the  U.S.  swine  population, 
and  discussed  a  related  trade  issue.  The 
commenter  did  not  recommend  any 
clarification  or  changes  to  the  proposed 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a^ubstantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
prorvisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  pxovide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  no  longer  found  to  be 
warranted.  Therefore,  the  Admkiistrator 
of  the  Animal  and  Plant  Health 
Inspection  Service-has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  end  Regnlatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  allows  OBsh.  chilled,  and 
frozen  pork  and  pork  products  from  the 
Mexican  State  of  Baja  California  to 
transit  the  United  States,  imder  certain 
conditions,  for  export  to  another 
country. 

There  has  not  been  an  outbreak  of  hog 
cholera  in  Baja  California,  Mexico,  since 
1985.  Therefore,  there  appears  to  be 
little  risk  of  hog  cholera  exposure  from 
shipments  of  pork  and  po^  products 
from  Baja  Califcmiia  transiting  the 
United  States.  Assuming  that  proper 
risk  management  techniques  continue  to 
be  applied  in  Mexico,  and  proper 


handling  during  transport,  the  risk  of 
exposure  to  hog  cholera  from  pmk  in 
transit  6x>m  Mexico  through  the  United 
States  should  be  minimal. 

Shipments  of  pork  and  pork  products 
bom  Baja  California  transiting  the 
United  States  could  economically 
benefit  some  U.S.  entities  as  a  result  of 
this  rulemaking  since  they  will  be 
involved  in  the  transportation  of  the 
pork  and  pork  products  within  the 
United  States  (from  the  port  of  entry  to 
the  port  of  embarkation).  The  additional 
economic  activity  from  such  trucking 
activities  is  estimated  to  be  no  more 
than  $49,250  per  year,  assuming  200 
trips  per  year  are  made,  which  is 
approximately  the  level  of  current 
ahipments  from  Sonora  through  the 
United  States.  No  interagency  or 
governmental  effiects  are  expected  in 
connection  with  this  rule. 

Mexico  is  a  net  pork  importer,  with 
Mexican  imports  representing  7  to  8 
percent  of  production.  With  fevmabler 
income  growth  expected  in  Mexico  due. 
to  trade  liberalization,  pork  ejqxirts  are 
expected  to  be  limited.  Furthermore, 
facilitating  export  opp<Htunities  for  the 
Mexican  pork  industry  may  provide 
incentives  for  continued  efforts  to 
eradicate  hog  chol«a  bam  infected 
Mexican  States  where  it  still  exists. 

Under  these  drctmistances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspecticm  Service  has 
determined  that  this  action  will  not 
have  a  significant  eoenomic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are. 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  ReductioB  Act 

In  accordance  with  section  3507td)  of 
the  PaperworiL  Reduction  Act  of  1995 
(44  U.S.Q  3501  et  seq.],  the  information- 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
assigned  OMB  control  nimiber  is  0579- 
0040. 

List  of  Subjects  in  9  CFR  Fart  94    - 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products,  Milk,  Poultry 
and  f>oultry  prtxiucts.  Reporting  and 
recordkeeping  requirements. 

Accordfrigly,  9  CFR  part  94  is 
amended  as  follows: 
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PART  9«— RINDERPEST,  FOOT-AND- 
MOUTH  OtSEASE.  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVE^ 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Airtkoritr-  "^  use  147a.  ISOee.  161. 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111.  114a, 
134a,  134b,  134G,  134f.  136,  and  136a:  31 
U.S.C.  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

2.  In  §94.15,  paragraph  (b),  the 
introductory  text  and  paragraph  (bH2) 
are  amended  by  adding  the  words  "Ba|a 
California,"  immediately  before  the 
word  "Chihuahua". 

3.  Section  94.15  is  amended  by 
adding  the  following  phrase  at  the  end 
of  the  section: 

"(Approved  by  the  Office  of  Maaagement  and 
Bud^  under  control  number  05  79-0040)". 
Done  in  Washington.  DC.  tills  30th  day  of 
April  1997. 

Donald  W.  LacliMBgBr, 
Actii%%  Administrator,  Animal  and  Plant 
Health  Inspection  Serrice. 
[FR  Doc  97-11884  Filed  5-6-47;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

iO  CFR  Paris  703  and  1023 

MN1M1-AA30 

Board  of  Contract  Appeals;  Contract 


AG0ICY:  Board  of  Contract  Appeals. 
Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
amends  its  regulations  concerning 
proceedings  and  functions  of  the  Board 
of  Contract  Appeals.  This  action  is 
necessary  to  update  the  rules  and  to 
reorganize  and  supplement  die  existing 
rules  to  provide  the  public  with  a  better 
understanding  of  the  Board  and  its 
functions.  This  rule  adds  an  overview  of 
the  Board's  organization,  authorities  and 
various  functions,  enunciates 
longstanding  policies  favosing  the  use  of 
Alternative  Dispute  Resolution  (ADR), 
and  confirms  the  Board's  authority  tb 
engage  in  AOR  and  provide  an  array  of 
ADR  neutral  services,  modifies  the 
Rules  of  Practice  for  Contract  Disputes 
Act  (CDA)  appeals  to  implement 
changes  made  to  the  CDA  by  the  Federal 
Acquisition  Streamlining  Act  (FASA), 
and  removes  unnecessary  and  obsolete 


rules  related  to  the  Board's  non-CDA 

appeals  and  Contract  Adjustment  Board 

functions. 

DATES:  This  rule  is  effective  June  6, 

1997. 

Applicability  date:  In  accordance  with 
§  1023.102,  rule  1(a)  and  (b)  of 
§  1023.120  shall  apply  to  appeals  filed 
on  or  after  October  1 ,  1995. 
FOR  FURTMER  MFORMATKM  CONTACT:  E. 
Barclay  Van  Doren.  Chair,  Department 
of  Energy,  Board  of  Contract  Appeals, 
(202) 426-9316. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

A.  Discussion 
n.  Procedural  Requirements 

A.  Review  under  Executive  Order  12866 

B.  Review  tmder  Executive  Order  12988 
C  Review  under  the  Regulatory  Flexibility 

Act 

D.  Review  under  the  Paperwork  Reduction 
Act 

E.  Review  under  th«.National 
Environmental  Policy  Act 

F.  Review  under  Executive  Order  12612 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

R  Review  Under  the  Un&inded  Mandates 
Reform  Act  of  1995 

L  Background 

A.  Discussion 

On  October  30. 1996.  the  Department 
published  a  proposed  rule  in  the 
Federal  Roister  (61  FR  55932)  to 
update  and  reorganize  the  various  mles 
previously  issued  by  the  Energy  Board 
of  Contract  Appeals.  The  Department 
now  adopts  the  proposed  rule  as  final. 

This  Rulemaking  has  several 
purposes.  First,  the  Overview, 
§§  1023.1-1023.9,  set  out  a  statement  of 
the  organization,  functions,  and 
authorities  of  the  Board  of  Contract 
Appeals  (Board  or  EBCA)  of  the 
Department  of  Energy  (DOE)  and 
principles  applicable  to  all  the  Board's 
functions.  The  Board  has  functions 
other  than  the  resolution  of  disputes 
brought  under  the  Contract  Disputes  Act 
(CDA),  yet  the  previous  rules  did  not  list 
and  describe  these  functions  and  their 
associated  authorities  in  any  single 
place.  This  proved  confusing  to  some 
who  were  unfamiliar  with  the  Board. 
The  revised  rules,  in  one  place,  describe 
and  cross-reference  all  of  the  standing 
functions  and  rules  of  the  Board.  This 
change  should  help  those  unfamiliar 
with  the  Board  to  understand  its  several 
functions  and  the  limits  of  its  authority, 
and  to  assist  potential  appellants  to 
determine  whether  the  Board  is  the 
proper  forum  for  the  resolution  of  a 
particular  dispute.  Moreover,  the  rule 
provides,  for  informational  purposes, 


the  Board's  delegated  general 
authorities,  which  are  set  forth  in  a 
delegation  order  from  the  Secretary  of 
Energy. 

Second,  this  Rulemaking  enunciates 
in  §  1023.8,  the  Board's  and  DOE's 
policy  favoring  the  use  of  ADR  in  the 
resolution  of  contract  and  other 
disputes.  The  previous  rules  did  not 
recognize  ADR  nor  the  authority  of  the 
Board  and  its  members  to  employ  and 
participate  in  ADR  procedures.  The 
Board  has  a  longstanding  policy  to 
encourage  the  consensual  resolution  of 
disputes.  These  revised  rxUes  contain  an 
explicit  statement  of  the  Board's  and 
DOE's  policy  regarding  ADR.  In 
addition  to  the  statement  of  policy 
contained  in  Section  1023.8,  express 
Board  ADR  authorities  are  set  forth  in 
§§  1023.1(d),  1023.3(b),  1023.4, 1023.5. 
and  1023.6.  Included  are  authorities 
permitting  the  Chair  to  exchange 
neutrals  with  other  Boards  of  Contract 
Appeals.  .Further,  the  Board  is 
authorized  to  provide  neutral  services 
for  certain  contract  disputes  below  the 
prime  contract  level  in  instances 
specified  in  Section  1023(d). 

Third,  the  Federal  Acquisition 
Streamlining  Act  (FASA)  modified  the 
CDA  with  respect  to  matters  involving 
claim  certification  and  availability  of 
certain  appeal  procedures.  This 
Rulemaking  updates  the  Board's  rules  of 
practice  (Rules  1,  6, 13,  and  14)  to 
conform  to  these  changes.  The 
Streamlining  Act  increased  the 
threshold  for  CDA  claim  certification  to 
$100,000,  from  SSO.OOO.  The  Act  also 
increased  the  amounts  under  which  a 
claim  is  eligible  for  either  accelerated 
procedures  or  small  claims  procedures. 
Claims  under  SlOO.OOO  (previously 
$50,000)  wiU  be  eligible  for  accelerated 
procedures  and  claims  under  $50,000 
(previously  $10,000)  will  be,  at  the 
contractor's  election,  resolved  imder  the 
small  claims  procedures. 

Fourth,  this  Rulemaking  removes  the 
separate  rules  of  practice  (10  CFR  part 
703)  for  contract  and  subcontract 
appeals  which  are  not  governed  by  the 
CX>A  (non-CDA  appeals)  and  the  rules  of 
the  Contract  Adjustment  Board  (10  CFR 
part  1023,  subpart  B).  No  pre-CDA 
appeals  have  been  filed  with  the  Board 
for  more  than  eight  years  and  separate 
ndes  are  no  longer  necessary.  The  rules 
of  practice  for  Q)A  appeals  (10  CFR  part 
1023.  subpart  A)  will  be  applicable  to 
both  CDA  appeals  and  non-CDA  appeals 
from  contracting  officer  decisions  and  to 
any  subcontractor  disputes  over  which 
the  Board  has  jurisdiction.  In  non-CDA 
appeals,  the  Board  may  make 
procedural  modifications  determined  by 
the  Board  to  be  appropriate,  such  as 
disregarding  rule  provisions  pertaining 


to  claim  certification.  Regulatory 
authority  for  appeals  to  the  Contract 
Adjustment  Boud  no  longer  exists  and 
the  rules  of  the  Contract  Adjustment 
Board  are  removed  hereby. 

Finally,  the  Rulemaking  renumbers 
the  rules  of  practice  for  contract  appeals 
to  the  Board  to  allow  for  the  inclusion 
of  the  Statement  of  Organization, 
Functions,  and  Authorities  and  minor 
conforming  changes  would  be  made  to 
the  Rules  of  Practice. 

No  comments  were  received  following 
publication  of  the  proposed  rule. 
However,  §  1023.2(a)  has  been  revised  to 
reflect  that  the  Board  has  moved  and 
has  new  addresses  and  telephone 
numbers.  No  other  changes  have  been 
made. 

n.  Precedural  RequiremeBta 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determinMl  not  to  be  a  "significant 
regulatcHy  action"  under  &cecutive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4. 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Qvil  Justice 
Reform,"  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(bl  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
afiiected  conduct  while  promoting 
simplification  and  burden  reduction;,(4) 
specifies  the  retroactive  efiect,  if^any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
sections  3(a)  and  3(b)  to  determine 


whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  IX)E  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permftted  by  law,  the  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  rules  were  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601.  et  seq.,  whidi  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  proposed  rule 
which  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  the  notice 
of  proposed  rulemaking,  DOE  certified 
that  the  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of -snrall -entities;  therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

The  TXyE  has  determined  that  the 
rules  are  exempt  from  the  requirements 
of  the  Paperwori^  Reduction  Act  of  1980 
(44  U.S.C  3501,  et  seq.)  by  virtue  of  44 
U.S.C.  3S18(c)(l)(B),  which  provides 
that  the  Paperwork  Reduction  Act  does 
not  apply  to  the  collection  of 
information  during  the  conduct  of  an 
administrative  action  involving  an 
agency  against  specific  individuals  or 
entities. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that  the 
promulgation  of  these  rules  does  not 
represent  a  major  Federal  action  having 
significant  impact  on-Ae  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.),  or  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-08),  and 
the  DOE  guidelines  (10  CFR  part  1021), 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environment  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 


a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action. 

This  rule  revises  certain  policy  and 
procedural  requirements.  However,  the 
DOE  has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  intorests  or 
traditional  functions  of  States.  ' 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DC£  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  5  U.S.C 
801.  The  report  will  state  that  it  has 
been  determined  that  the  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(3). 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perfcmn  a 
detailed  assessment  of  costs  and 
bmefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  mom.  The 
impact  of  this  rulemaking  impact  is  less 
than  $100  million. 

Lilt  of  SabjectB  in  !•  CFR  P«i1i  703  and 
1023 

Administrative  practice  and 
procedure.  Government  contracts. 
Government  prociirement. 

Issued  in  Washington,  DC  on  April  28, 
1997. 

E.BardayVaaDoraa. 

Chair,  Department  of  Energy,  Board  of 
Contract  Appeals. 

For  the  reasons  set  forth  in  the 
preamble,  parts  703  and  1023  of  tide  10 
of  the  Code  of  Federal  R^ulations  are 
amended  as  set  forth  below: 

PART  703— COMTRACT  APPEALS 
[REMOVEPI 

1.  Under  the  authority  of  42  U.S.C 
2201(p),  42  U.S.C  5814  (b)  k  (h)  and  42 
U.S.C  7151.  part  703  is  removed. 

PART  1023— CONTRACT  APPEALS 

2.  The  authority  citation  for  part  1023 
is  added  to  read  as  follows: 

Amhority:  42  U.S.C  2201,  5814.  7151, 
7251;  5  U.S.C  301;  41  U.S.C  321,  322. 601- 
613;  5  U.S.C.  571-583;  9  U.S.C  1-16  unless 
otherwise  noted. 

3.  Part  1023  is  amended  by  adding  an 
undesignated  center  heading  and 

§§  1023.1  through  1023.9  before  subpart 
A  to  read  as  follows: 
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Overview:  OiganiaeHon,  Functions  and 
Anthorities 

1023.1  btioductoiy  material  on  the  Board 
and  its  functions. 

1023.2  Organization  and  location  of  the 
Board. 

1023.3  Principles  of  general  applicability. 

1023.4  Auttuurities. 

1023.5  Duties  and  responsibilities  of  the 
Chair. 

1023.8    Duties  and  responeibilitiee  ef  Board 
members  and  staff. 

1023.7  Board  decisions;  assignment  of 
judges. 

1023.8  Ahemative  dispute  resolution 
(ADR). 

1023.9  General  guidelines. 

f  1023.1    mtroduetofy  malarW  on  the 
Hoera  ana  miunciions. 

(a)  The  Energy  Board  of  Contract 
Appeals  ("EBCA"  or  "Board")  functions 
as  a  separate  quasi-judicial  entity  within 
the  Department  of  Energy  (DOE).  The 
Secretary  has  delegated  to  the  Board's 
Chair  the  appropriate  authorities 
necessary  fav  the  Board  to  nuiintain  its 
separate  operations  and  decisional 
independence. 

(b)  The  Board's  primary  function  is  to 
hear  and  decide  appeals  from  final 
decisions  of  DOE  contracting  officers  on 
claims  pursuant  to  the  Contract 
Disputes  Act  of  1978  (CDA).  41  U.S.C 
601  et  seq.  The  Board's  Rules  of  Practice 
fior  these  appeals  are  set  forth  in  subpart 
A  of  this  part  Rides  relating  to  recovery 
of  attorney  Jms  and  other  expenses 
undm  the  Equal  Access  to  Justice  Act 
are  set  forth  in  subpart  C  of  this  part. 

(c)  In  addition  to  its  functions  lUKler 
the  CDA,  the  Secretary  in  Delegation 
Order  0204-162  has  authorized  the 
Board  to: 

(1)  Adjudicate  appeals  from  agency 
contracting  officers'  decisions  not  taken 
pursuant  to  the  CDA  (non-CDA 
disputes)  imder  the  Rules  of  Practice  set 
forth  in  subpart  A  of  this  part; 

(2)  Perform  other  quasi-judicial 
functions  that  are  consistent  with  the 
Board  members'  duties  under  the  CDA 
as  directed  by  the  Secretary; 

(3)  Serve  as  the  Energy  Financial 
Assistance  Appeals  Board  to  hear  md 
decide  certain  appeals  by  the 
Department's  financial  assistance 
recipients  as  provided  in  10  CFR  600.22, 
under  Rules  of  Procedure  set  forth  in  10 
CFR  part  1024; 

(4)  Serve  as  the  Energy  Invention 
Licensing  Appeals  Board  to  hear  and 
decide  appmls  from  license 
terminations,  denials  of  license 
applications  and  petitions  by  third- 
parties  for  license  terminations,  as 
provided  in  10  CFR  part  781,  under 
Rules  of  Practice  set  forth  in  subpart  A 
of  this  part,  modified  by  the  Board  as 


determined  to  be  necessary  and 
appropriate  with  advance  notice  to  the 
parties;  and 

(5)  Serve  as  the  Energy  Patent 
Compensation  Board  to  hear  and  decide, 
as  provided  in  10  CFR  part  780,  certain 
applications  and  petitions  filed  imder 
authority  provided  by  the  Atomic 
Energy  Act  of  1954,  ch.  1073,  68  StaL 
919  (1954),  and  the  Invention  Secrecy 
Act,  35  U.S.C  181-188,  including: 

(i)  Whether  a  patent  is  affected  with 
the  public  interest; 

(ii)  Whether  a  license  to  a  patent 
aSacted  by  the  public  interest  should  be 
granted  and  equitable  terms  therefor; 
and 

(iii)  Whether  there  should  be 
allotment  of  royalties,  award,  or 
compensation  to  a  party  contributing  to 
Uie  making  of  certain  categories  of 
inventions  or  discoveries,  or  an  owner 
of  a  patent  within  certain  categories, 
under  Rides  of  Practice  set  forth  in 
subpart  A  of  this  part,  modified  by  the 
Board  as  determined  to  be  necessary 
and  appropriate,  with  advance  notice  to 
theoarties. 

(d)  The  Board  provides  alternative 
disputes  resection  neutral  services  and 
Cacilities,  as  agreed  between  the  parties 
and  the  Board,  for: 

(1)  Disputes  related  to  the 
Department's  prime  contracts  and  to 
financial  assistance  awanls  made  by  the 
Department. 

(2)  Disputes  related  to  contracts 
between  the  Department's  cost- 
reimbursement  contractors,  including 
Management  and  Operating  Contractors 
(M&Os)  and  Environmental 
Remediation  Contractors  (ERMCs),  and 
their  subcontractors.  Additionally,  with 
the  consent  of  both  the  responsible 
prime  DOE  cost-reimbursonent 
contractor  and  the  cognizant  DOE 
Contracting  Officer,  the  Board  may 
provide  neutral  services  and  facilities 
for  disputes  uiKier  second  tier 
subcontracts  where  the  costs  of 
litigating  the  dispute  might  be 
ultimately  charged  to  the  DOE  as 
allowable  costs  through  the  prime 
contract. 

(3)  Other  matters  involving  DOE 
procurement  and  financial  assistance,  as 
appropriate. 

f102&2    Organizallonandlocellonofthe 


(a)  Location  of  the  Board.  (1)  The 
Board's  offices  are  located  M,  and  hand 
and  commercial  parcel  deliveries 
should  be  made  to:  Board  of  Contract 
Appeals,  U.S.  Department  of  Energy, 
950  L'Enfant  Plaza,  SW..  Suite  810, 
Washington,  DC  20024. 

(2)  The  Board's  "filing  address  is  as 
follows.  The  entire  nine  digit  ZIP  code 


should  be  used  to  avoid  delay:  Board  of 
Contract  Appeals,  U.S.  Department  of 
Energy,  HG-50,  Building  950, 
Washington,  DC  20585-0116. 

(3)  The  Board's  telephone  numbers 
are  (202)  426-9316  (voice)  and  (202) 
426-0215  (facsimile). 

(b)  Organization  of  the  Board.  As 
required  by  the  CDA,  the  Board  consists 
of  a  Chair,  a  Vice  Chair,  and  at  least  one 
other  member.  Members  are  designated 
Administrative  Judges.  The  Chair  is 
designated  Chief  Administrative  Judge 
and  the  Vice  Chair,  Deputy  Chief 
Administrative  Judge. 

%  1023^    Principles  of  gsnefel  sppNceblHly. 

(a)  Adjudicatory  functions.  The 
following  principles  shall  apply  to  all 
adjudicatory  activities  whether  pursuant 
to  the  authority  of  the  CDA,  authority 
delegated  under  this  part,  or  authority  of 
other  laws,  rules,  or  directives. 

(1)  The  Board  shall  hear  and  decide 
each  case  independendy,  foirly,  and 
impartially. 

(2)  Decisions  shall  be  based 
exclusively  upon  the  record  established 
in  each  case.  Written  or  oral 
communication  with  the  Board  by  or  for 
one  party  is  not  permitted  without 
participation  or  notice  to  other  parties. 
Except  as  provided  by  law,  no  person  or 
agency,  direcdy  or  indirecdy  involved 
in  a  matter  before  the  Board,  may 
submit  off  the  record  to  the  Board  or  the 
Board's  staff  any  evidence,  explaiution, 
analysis,  or  advice  (whether  written  or 
oral)  regarding  any  matter  at  issue  in  an 
appeal,  nor  shall  any  member  of  the 
Board  or  of  the  Board's  staff  accept  or 
consider  ex  parte  communications  from 
any  person.  This  provision  does  not 
apply  to  consultation  among  Board 
members  or  staff  or  to  other  persons 
acting  under  authority  expressly  granted 
by  the  Board  widi  notice  to  parties.  Nor 
does  it  apply  to  communications 
concerning  the  Board's  administrative 
functions  or  procedures,  including  ADR. 

(3)  Decisions  of  the  Board  shall  be 
final  agency  decisions  and  shall  not  be 
subject  to  administrative  appeal  or 
administrative  review. 

(b)  Attemative  Dispute  Resolution 
(ADR)  Functions.  (1)  Board  judges  and 
personnel  shall  perform  ADR  related 
functions  impartially,  with  procedural 
fairness,  and  with  integrity  and 
diligence. 

l2]  Ex  parte  communications  with 
BcNBid  staff  and  judges  limited  to  the 
nature,  procedures,  and  availability  of 
ADR  through  the  Board  are  permitted 
and  encouraged.  Once  parties  have 
agreed  to  engage  in  ADR  and  have 
entered  into  an  ADR  agreement 
accepted  by  the  Board,  ex  parte 
communications  by  Board  neutrals. 


support -Staff  and  parties  shall  be  as 
specified  by  any  applicable  agreements 
or  protocols  and  as  is  consistent  with 
law,  integrity,  and  fairness. 

(3)  Board-supplied  neutrals  and 
support  personnel  shall  keep  ADR 
matters  confidential  and  comply  with 
any  confidentiality  requirements  of  ADR 
agreements  accepted  by  the  Board. 
Board  personnel  may  not  disclose  any 
confidential  information  unless 
permitted  by  the  parties  or  required  to 
do  so  by  law. 

f  1023.4    Authorttles. 

(a)  Contract  Disputes  Act  Authorities. 
The  CDA  imposes  upon  the  Bojud  the 
duty,  and  grants  it  the  powers 
necessary,  to  bear  and  decide,  or  to 
otherwise  resolve  through  agreed 
procedures,  appeals  6t>m  decisions 
made  by  agency  contracting  officers  on 
contractor  claims  relating  to  contracts 
entered  into  by  the  EKDE  or  relating  to 
contracts  of  another  agency,  as  provided 
in  Secticm  8(d)  of  the  CDA,  41  U.SXI. 
607(d).  The  Board  may  issue  rules  of 
practice  or  procedure  for  proceedings 
pursuant  to  the  CDA.  The  CDA  also 
imposes  upon  the  Board  the  duty,  and 
grants  it  powers  necessary,  to  act  upon 
petitions  fi^  orders  directing  contracting 
officere  to  issue  decisions  on  claims 
relating  to  such  ccratracts,  41  U.S.C 
605(c)(4).  The  Board  may  apply  through 
the  Attorney  General  to  an  appropriate 
United  States  District  Court  for  an  order 
requiring  a  person,  who  has  failed  to 
obey  a  subpoena  issued  by  the  Board,  to 
produce  evidence  at  to  give  testimony, 
or  bodi,  41  U.S.C  610. 

(b)  General  Powers  and  Authorities. 
The  Board's  general  powen  include,  but 
are  not  limited  to,  the  powers  to: 

(1)  Manage  its  cases  and  dociiet;  issue 
procedural  orders;  conduct  conferences 
and  hearings;  administer  oaths; 
authorize  and  manage  discovery, 
including  depositions  and  the 
production  of  documents  or  other 
evidence;  take  official  notice  of  facts 
within  general  knowledge;  call 
witnesses  on  its  own  motion;  engage 
experts;  dismiss  actions  with  or  without 
prejudice:  decide  all  questions  of  fact  or 
law  raised  in  an  action;  and  make  and 
publish  rules  of  practice  and  procedure; 

(2)  Exercise,  in  proceedings  to  which 
it  applies,  all  powers  granted  to 
arbitrators  by  the  Federal  Arbitration 
Act,  9  U.S.C  1-14,  including  the  power 
to  issue  summonses. 

(c)  In  addition  to  its  authorities  under 
the  CDA.  the  Board  has  been  delegated 
by  Delegation  Order  0204-162  issued  by 
the  Secretary  of  Energy,  the  following 
authorities: 


(1)  Issue  rules,  including  rules  of 
procedure,  not  inconsistent  with  this 
section  and  departmental  regulations; 

(2)  Issue  subpoMuts  under  the 
authority  of  §  161  .c  of  the  Atomic 
Energy  Act  of  1954,  42  U.S.C  2201(c), 
as  applicable; 

(3)  Such  other  authorities  as  the 
Secretary  may  delegate. 

S1023.S    DutleeandResponsftiiWeeorttie 
Chair. 

The  Chair  shall  be  responsible  for  the 
following: 

(a)  The  proper  administration  of  the 
Board; 

(b)  Assignment  and  reassignment  of 
cases,  including  ahemative  dispute 
resolution  (ADR)  proceedings,  to 
administrative  judges,  hearing  officers, 
and  decision  panels: 

(c)  Monitoring  the  progress  of 
individual  cases  to  pnnnote  their  timely 
resolution; 

(d)  Appointment  and  supervision  of  a 
Recorder; 

(e)  Arranging  for  the  services  of 
masters,  mediators,  and  other  neutrals; 

(f)  Issuing  delegations  of  Board 
authority  to  individual  administrative 
judges,  panels  of  judges,  commissioners, 
mastere,  and  hearing  officere  within 
such  limits,  if  any,  which  a  majcw^ty  of 
the  members  of  the  Board  shall 
establish; 

(g)  Designating  an  acting  chair  during 
the  absence  of  both  the  Chair  and  the 
Vice  Chair, 

(h)  Designating  a  member  of  another 
Federal  board  of  contract  appeals  to 
serve  as  the  third  member  of  a  decision 
panel  if  the  Board  iSTeduced  to  less 
than  three  members  because  of  vacant 
positions,  protracted  absences, 
disabilities  or  disqualifications; 

(i)  Authorizing  and  approving  ADR 
arrangements  for  Board  cases;  (Staining 
non-Board  personnel  to  serve  as 
settlement  judges,  third-party  neutrals, 
masters  and  similar  capacities; 
authorizing  the  use  of  Board-provided 
persoimel  end  facilities  in  ADR 
capacities,  for  matters  before  the  Board, 
and  fcM'  other  matters  when  requested  by 
officials  of  the  DOE;  and  entering  into 
arcangemmts  with  other  Federal 
administrative  forums  for  the  provision 
of  personnel  to  serve  in  AI^  capacities 
on  a  reciprocal  basis; 

(j)  Recommending  to  the  Secretary  the 
selection  of  qualified  and  eligible 
members.  New  members  shall,  upon 
selection,  be  appointed  to  serve  as 
provided  in  the  CDA; 

(k)  Determining  whether  member 
duties  are  consistent  with  the  CDA;  and 

(1)  Reporting  Board  activities  to  the 
Secretary  not  less  oft«i  than  biennially. 


§1023,6   OutleeandmvonslHNttesof 
Board  membefsantf  steft. 

(a)  As  is  consistent  vrith  the  Board's 
functions.  Board  members  and  staff 
shall  perfcHin  their  duties  vrith  the 
highest  integrity  and  consistent  mth  the 
principles  set  forth  in  §  1023.3. 

(b)  Members  of  the  Board  and  Board 
attorneys  may  serve  as  commissioners, 
magistrates,  masters,  hearing  officers, 
arbitratore,  mediators,  and  neutrals  and 
in  other  similar  capacities. 

(c)  Except  as  may  be  ordered  by  a 
coiul  oi  competent  jurisdiction, 
members  of  the  Board  and  its  staff  are 
permanently  barred  bam  ex  parte 
disclosure  of  infcHination  concerning 
any  Board  deliberations. 

f  1023.7    Board  tfedalone; 


(a)  In  each  case,  the  Chair  shall  assign 
an  administrative  judge  as  the  Presiding 
Administrative  Judge  to  hear  a  case  and 
(^elop  the  record  upon  which  the 
decision  vrill  be  made.  A  Presiding 
Judge  has  authority  to  act  for  the  Board 
in  all  non-dispositive  matters,  except  as 
otherwise  provided  in  this  Part.  This 
subparagraph  shall  not  preclude  the 
Presiding  Administrative  Judge  from 
taking  dispositive  actions  as  provided  in 
this  I^rt  or  by  agreement  of  the  parties. 
Other  i>ersons  acting  as  commissioners, 
magistrates,  masters,  or  hearing  officere 
shall  have  such  powers  as  the  Board 
shall  delegate. 

(b)  Except  as  provided  by  law,  nde,  or 
agreement  of  the  parties,  contract 
appeals  and  other  cases  are  assigned  to 
a  deciding  panel  established  by  the 
Board  Chair  consisting  of  two  or  more 
administrative  judges. 

(c)  The  concurring  votes  of  a  majority 
of  a  deciding  panel  shall  be  sufficient  to 
decide  an  appeal.  All  members  assigned 
to  a  panel  shall  vote  unless  unavailable. 
The  Chair  will  assign  an  additional 
member  if  necessary  to  resolve  tie  votes. 

11023.8    Altamatlvedtaputoreeohrtton 
(AOR). 

(a)  Statement  of  Policy.  It  is  the  policy 
of  the  DOE  and  of  the  Board  to  fscilitate 
consensual  resolution  of  disputes  and  to 
employ  ADR  in  all  of  the  Board's 
functions  when  agreed  to  by  the  parties. 
ADR  is  a  core  judicial  function 
performed  by  the  Board  and  its  judges. 

(b)  ADR  for  Docketed  Cases.  Pursuant 
to  the  agreement  of  the  parties,  the 
Board,  in  an  exercise  of  discretion,  may 
approve  either  the  use  of  Board-annexed 
ADR  (ADR  which  is  conducted  under 
Board  auspices  and  pursuant  to  Board 
order)  or  the  suspension  of  the  Board's 
procedural  schedule  to  permit  the 
parties  to  engage  in  ADR  outside  of  the 
Board's  purview.  While  any  form  of 
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ADR  may  be  employed,  the  forms  of 
ADR  commonly  employed  using  Board 
judges  as  neutrals  are:  case  evaluation 
by  a  settlement  judge  (with  or  without 
mediation  by  the  judge);  arbitration; 
mini-trial;  sununary  (time  and 
procediu^lly  limited)  trial  with  one- 
judge;  summary  binding  (non- 
appealable) bench  decision;  and  foct- 
finding. 

(c)  ADR  for  Non-Docketed  Disputes. 
As  a  general  matter  the  earlier  a  dispute 
is  identified  and  resolved,  the  less  the 
financial  and  other  costs  incurred  by  the 
parties.  When  a  contract  is  not  yet 
complete  there  may  be  opportunities  to 
eliminate  tensions  through  ADR  and  to 
confine  and  resolve  problems  in  a  way 
that  the  remaining  performance  is  eased 
and  improved.  For  these  reasons,  the 
Board  is  available  to  provide  a  full  range 
of  ADR  services  and  facilities  before,  as 
well  as  after,  a  case  is  filed  %vith  the 
Bfard.  A  contracting  officer's  decision  is 
not  a  prerequisite  for  the  Board  to 
provide  ADR  services  and  such  services 
may  be  furnished  whenever  they  are 
warranted  by  the  overall  best  interests  of 
the  parties.  The  forms  of  ADR  most 
suitable  for  mid-performance  disputes 
are  often  the  non-dispositive  forms  such 
as  mediation,  facilitation  and  fact- 
finding, mini-trials,  or  non-binding 
arbitration,  althou^  binding  arbitration 
is  also  available. 

(d)  Availability  of  Information  on 
ADR.  Parties  are  encouraged  to  consult 
with  the  Board  regarding  the  Board's 
ADR  services  at  the  earliest  possible 
time.  A  handbook  describing  Board 
ADR  is  available  from  the  Board  upon 
request. 


objection  of  a  party,  the  procedures  and 
time  limitations  set  forth  in  rules  of 
procedure  may  be  modified,  consistent 
with  law  and  fairness.  Presiding  judges 
and  hearing  officers  may  issue 
prehearing  orders  varying  procedures 
and  time  limitations  if  they  determine 
that  purposes  of  the  CDA  or  the  interests 
of  justice  would  be  advanced  thereby 
and  provided  both  parties  consent. 
Parties  should  not  consiune  an  entire 
period  authorized  for  an  action  if  the 
action  can  be  sooner  completed. 
Informal  communication  between 
parties  is  encouraged  to  reduce  time 
periods  whenever  possible. 

(c)  The  Board  shall  conduct 
proceedings  in  compliance  with  the 
security  regulations  and  requirements  of 
the  Department  or  other  agency 
involved. 

4.  Subpart  A  is  amended  by  removing 
§§  1023.1  through  §  1023.6, 
redesignating  §  1023.20  as  §  1023.120 
and  adding  §§  1023.101  and  1023.102. 
reading  as  follows: 

S  1083.101    Scop*  and  purpoa*. 

The  rules  of  the  Board  of  Contract 
Appeals  are  intended  to  govern  all 
appeal  procedures  before  the 
Department  of  Energy  Board  of  Contract 
Appeals  (Board)  which  are  within  the 
scope  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  601  et  seq.).  The  rules, 
with  modifications  determined  by  the 
Board  to  be  appropriate  to  the  nature  of 
the  dispute,  also  apply  to  all  other 
contract  and  subcontract  related  appeals 
which  are  properly  before  the  Board. 


f1023.9    Oansial 

(a)  The  principles  of  this  Overview 
shall  apply  to  all  Board  functions  imless 
a  specific  provision  of  the  rebvant  rules 
of  practice  applies.  It  is,  however, 
impractical  to  articulate  a  rule  to  fit 
every  circumstance.  Accordingly,  this 
part,  and  the  other  Board  Rules 
referenced  in  it,  will  be  interpreted  and 
applied  consistent  with  the  Board's 
responsibility  to  provide  just, 
expeditious,  and  inexpensive  resolution 
of  cases  before  it.  When  Board  rules  of 
procedure  do  not  cover  a  specific 
situation,  a  party  may  contend  that  the 
Board  shoidd  apply  pertinent  provisions 
from  the  Federal  Rules  of  Civil 
Procedure.  However,  while  the  Board 
may  refer  to  the  Federal  Rules  of  Civil 
Procedure  for  guidance,  such  Rules  are 
not  binding  on  the  Board  absent  a  ruling 
or  order  to  the  contrary. 

(b)  The  Board  is  responsible  to  the 
parties,  the  public,  and  the  Secretary  for 
the  expeditious  resolution  of  cases 
before  it.  Accordingly,  subject  tathe 


11023.102    Enaetiva 

The  rules  of  the  Board  of  Contract 
Appeals  shall  apply  to  all  proceedings 
filed  on  or  after  June  6, 1997,  except  that 
Rule  1  (a)  and  (b)  of  §  1023.120  shall 
apply  only  to  appeals  filed  on  or  after 
October  1,1995. 

11023.120    [AmaiMlad] 

5.  Newly  designated  section  1023.120 
is  amended  by  revising  "$50,000"  to 
read  "$100,000"  in  the  following 
paragraphs: 

Rule  1.  paragraph  (b) 
Rule  1.  paragraph  (c) 
Rule  6,  paragraph  (b) 
Rule  14.  paragraph  (a) 

6.  Newly  designated  section  1023.120 
is  amended  by  revising  "$10,000"  to 
read  "$50,000"  in  the  following 
paragraphs: 

Rule  6.  paragraph  (b) 
Rule  13.  paragraph  (a) 

Subpart  B— (Removed  and  Reserved] 

7.  Subpart  B — is  removed  and 
reserved. 


{1023.327   [Amantfad] 

8.  Section  1023.327  of  subpart  C  is 
amended  by  revising  "10  CFR  1023.20" 
to  read  "10  CFR  1023.120." 

(PR  Doc.  97-11728  Filed  5-6-97;  8:45  am) 
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FARM  CREDIT  ADMNISTRATION 
12  CFR  Parts  620  and  830 

raN3052-ABC2 

Disclosure  to  Shareholders; 
Disclosure  to  Investors  in  Systemwide 
and  Conaolidstad  Banic  Debt 
OMigatfons  of  the  Farm  Credit  System; 
Quarterly  Report;  EffecthM  Date 

AQBICY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effiective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  parts  620  and  630  on  March 
31. 1997  (62  FR  15089).  The  final  rule 
amends  the  regulations  governing  the 
preparation,  filing,  and  distribution  of 
Farm  Credit  System  (FCS  or  System) 
bank  and  assodation  reports  to 
shareholders  and  investors.  The  rule 
implements  a  statutory  amendment  that 
supersedes  the  regiilatory  requirement 
that  FCS  institutions  disseminate 
quarterly  rep<Mls  to  shareholders.  In 
accordance  with  12  U.S.C.  2252,  the 
elective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  May  6. 1997. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  620  and  630 
published  on  March  31, 1997  (62  FR 
15089)  is  effective  May  6, 1997. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Laurie  A.  Rea.  Policy  Analyst,  Policy 
Development  and  Risk  Control,  Farm 
Credit  Administration,  McLean.  VA 
22102-5090.  (703)  883-4498 
or 

William  L  Larsen.  Senior  Attorney. 
Office  of  General  Coimsel.  Farm 
Credit  Administration.  McLean,  VA 
22102-5090,  (703)  883-4020.  TDD 
(703) 883-4444. 

(12  U.S.C  2252(a)  (9)  and  (10)) 

Dated:  May  1,1907. 
FWydFitkiu. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  97-11783  Filed  5-6-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtaOon  Administration 

14  CFR  Pan  30 

tDecfeet  No.  96-CE-a0-AD:  Amendment  a»- 
10006;  AO97-4M-0q 

RM  2ia0^AA64 

Airworthiness  DiracUvas;  Raytheon 
Aircraft  Company  (Formsrly  Bssch 
Aircraft  Corporation)  Modsis  5(P  and 
S8PA  Airplanss 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Raytheon  Aircraft  Company 
(formerly  Beech  Aircraft  Corporation) 
Models  58P  and  58PA  airplanes.  This 
action  requires  inspecting  for  cracks  in 
the  right-hand  (RH)  upper  and  loww 
longeron  near  the  second  RH  cabin 
window,  inspecting  for  missing  rivets  in 
the  cabin  structure  (longeron)  adjacent 
to  and  aft  of  the  second  RH  cabin 
window,  repairing  any  cracked  structure 
or  reinforcing  the  longoon  if  it  is  not 
cracked,  and  installing  rivets,  if  mi—ing 
Reports  of  cracks  in  the  upper  and  lower 
longeron  and  missing  rivets  that  are 
supposed  to  secure  ^  frame,  splice, 
and  longeron  together  prompted  this 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  structiual 
cracking  to  the  cabin  caused  by  mimiiiig 
rivets,  which  if  not  corrected,  could 
cause  decompression  injuries  to 
passengen,  structural  failure  of  the 
fuselage,  and  loss  of  the  airplane. 
DATES:  Effective  June  30, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  ^proved  by  the  Director 
of  the  Fedoal  Register  as  of  June  30, 
1997. 


:  Service  information  that 
^>plie8  to  this  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  WichiU,  Kansas  67201-0065.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administiation 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-89-AD,  Room 
1558, 601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
TOR  FURTHER  WTORMATION  CONTACT: 
David  Ostrodka,  Aerospace  Engines, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 


67209;  telephone  (316)  946-4129. 
fecsimile  (316)  946-4407. 

SUPPI.aiENTARY  INFORMATION: 

Events  leading  to  die  laanaiice  of  lids 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Rajrtheon  Aircraft  Company 
Models  58P  and  58PA  airplanes  was 
published  in  the  Federal  Register  on 
December  2, 1996  (61  FR  63762).  The 
action  proposed  to  require  (1)  inspecting 
for  cracks  on  the  right-hand  (RH)  lower 
longeron  between  two  doublers  adjacent 
to  the  lower  aft  side  of  the  RH  second 
cabin  window,  (2)  repairing  any  cracks 
foimd,  (3)  reinforcing  the  longeron  if  no 
cracks  are  foimd,  (4)  inspecting  for 
cracks  and  missing  rivets  in  the  upper 
longeron  adjacent  to  and  aft  of  the 
second  RH  cabin  window,  and  (5) 
repairing  any  cracks  and  in«t«ning  any 
rivets,  if  missing. 

Accomplishment  of  the  inspection, 
repair,  and'reinfbrcement  would  be  in 
accordance  with  Beechcraft  Service 
Bulletin  (SB)  No.  2630,  Issued: 
November,  1995,  and  Raytheon  Aircraft 
Mandatcny  SB  No.  2691,  Rev.  1,  Issued: 
June,  1996;  Revised:  October,  1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
After  publication  of  the  Supplemental 
NPRM,  the  estimated  costs  of  the 
proposed  actions  were  changed  to 
reflect  a  more  accurate  amount  btt  labw 
and  parts  of  the  initial  inspection.  The 
cost  estimate  increased  from 
approximately  $300  to  approximately 
$648  per  airplane,  wdiich  is  a  difference 
of  about  $250  per  airplane.  There  is  no 
change  to  die  propomd  AD,  only  a  more 
accurate  reflection  of  the  cost  estimate 
to  accomplish  the  actions  proposed  in 
the  Supplemental  NPRM. 

The  FAA's  DetafadaaliaB 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  mid  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coat  Impact 

The  FAA  estimates  that  386  airplanes 
in  the  U.S.  registry  vrill  be  aSscted  by 


this  AD,  that  it  %vill  take  approximately 
9  workhoun  (3  woridioun  for  the 
inspection  and  6  woridioius  to 
accomplish  the  reinforcement)  to 
accomplish  the  action  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  to  accomplish  the 
reinforcement  cost  $100  per  airplane.  In 
estimating  the  total  cost  impact  of  this 
AD  on  U.S.  operaton.  the  FAA  is 
prestuning  that  no  cracked  longeron  will 
be  found,  no  ini««ing  rivets  will  be 
found,  and  the  reinforcement  will  need 
to  be  incorporated  on  each  effected 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operaton  is  estimated  to  be  $247,040  or 
$648  per  airplane. 

If,  auiing  the  inspection,  cracks  are 
foimd  and  rivets  are  missing,  the 
estimated  costs  for  accompUshing  the 
following  actions  will  be: 

— 2  workhoun  to  install  rivets  at  an 
estimated  cost  of  $125  per  airplane 
($120  for  labor  and  $5  far  rivets), 

— 8  workhoun  to  repair  any  crack  in 
the  designated  area  of  the  RH  upper 
longeron  at  an  estimated  cost  of  $675 
per  airplane  ($480  for  labOT  and  $195  for 
parts), 

— 6  workhoun  to  re-reinforce  the  RH 
lower  longeron  at  an  estimated  cost  of 
$460  per  airplane  ($360  for  labor  and 
$100  for  parts),  or 

— 16  workhoun  to  repair  any  crack 
found  in  the  RH  lower  longeron  at  an 
estimated  cost  of  $24160  per  airplane 
($960  for  labor  and  $1,100  for  paitsL 

Regelatary  Impart 

The  regulations  adi^tod  herein  will 
not  have  substantial  direct  effects  on  die 
States,  on  the  relationship  between  the 
national  government  and  die  States,  or 
on  the  distribution  of  power  and 
responsibilities  amoag  the  various 
levels  of  government  TlwrBfore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reesons  discussed  rirave,  I 
certify  that  this  action  (1)  is  not  a 
"significant  r^ulatoiy  action"  under 
Executive  Ordw  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory.  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impect  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rides  Docket  A  copy    .  ^ 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  c^)tion  i 


UMI 
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Lnt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  nCBrence, 
Safety. 

AdoptioB  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntiMritr.  49  U.S.C  106(g),  40113.  44701. 

130.13    [Amandedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

t7-0a-08.    Kaytfawm  Aircraft  CompaiiT: 

AnModment  No.  39-10005;  Docket  No.  95- 

CE-89-AD. 

Applicability:  Modeb  SSP  and  58PA 
airplanas.  having  the  following  serial 
numbera,  and  certificated  in  any  category: 

Serial  Numbers  Listed  in  Beech  Service 
Bulletin  (SB)  No.  2630 

TJ-2  throogh  TJ-177 

17-179 

TT-181  through  TJ-212 

TT-214  through  17-270 

TJ-272  duough  TT-283 

17-285  throi^  17-288 

17-290  through  17-313 

17-315  through  17-321 

T>n323, 17-324 

17-326  through  17-368.  and 

T7-370  through  17-497 

Serial  Numbers  Listed  in  Raytheon  SB  No. 
2691 

17-2  thieu^  17-121 
17-123  through  TJ  394 
17-396  tfirough  17-«97 

NeSi  1:  Thia  AD  appliea  to  each  airplane 
identified  in  the  preceding  applicability 
proviaion.  regardless  of  wheduar  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aOected,  the 
ownet/oporator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEsct  of  the  modification,  alteration,  or 
repair  on  the  unaafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
houn  time-in-service  (TIS)  alter  the  efifisctive 
date  of  this  AD,  xmless  alreedy  accomplished: 

To  prevent  structural  cracking  to  the  cabin 
caused  by  missing  rivets,  which,  if  not 
detected  and  conected,  could  cause 

i 


decompression  injuries  to  passengers , 
structural  foilure  of  the  fuselage,  and  loss  of 
the  airplane,  accomplish  the  following: 

(a)  Inspect  the  cabin  window  upper 
longeron  (next  to  the  upper  ait  aplice) 
between  the  second  and  third  rigfat-hand 
(RH)  cabin  side  windows  for  cracks  and 
mining  rivets  in  accordance  with  the 
ACXX)MPLISHMENT  INSTRUCTIONS 
section  of  Beechcraft  Mandatory  (Beech) 
Service  Bulletin  (SB)  No.  2630,  Issued: 
November  1995. 

(1)  If  cracks  are  found  in  the  upper 
longeron,  prior  to  further  flight,  repair  the 
crada  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  SB  No.  2630,  Issued: 
November  1995. 

(2)  If  rivets  are  found  missing,  prior  to 
further  flight,  install  the  rivets  in  accordance 
mth  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Beech  SB  No. 
2630,  Issued:  November  1995. 

(b)  Inspect  the  RH  lower  longeron  between 
the  two  doublers  adjacent  to  the  lower  aft 
side  of  the  RH  second  cabin  window  for 
cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section,  PART  I  of  Raytheon  Mandatory  SB 
No.  2691,  Rev.  1,  Issued:  June,  1996,  Revised: 
October  1996. 

(1)  If  cracks  are  found  in  the  RH  tower 
longeron,  prior  to  further  flight,  repair  and 
reinforce  the  cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section,  PART  0  in  Raytheon  Mandatory  SB 
No.  2691,  Rev.  1,  Issueid:  June,  1996.  Revised: 
October  1996. 

(2)  If  no  cracks  are  found  in  the  RH  lower 
longeron,  prior  to  further  flight,  reinforce  the 
longeron  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section,  PART  ID  in  RayUieon  Mandatory  SB 
No.  2691.  Rev.  1,  Issued:  June,  1996.  Revised: 
October  1996. 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  uid  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  ahaniative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100.  Mid-Continent  Airpcut.  Wichita, 
KttDsas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
mmimmf  and  than  «end  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note  2:  Infbnnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Wichita  Aircraft  Ceitificaticm 
Office. 

(e)  The  inspections,  installations,  repairs, 
and  reinforcements  required  by  this  AD  shall 
be  done  in  accordance  with  Beechcraft 
Service  Bulletin  No.  2630,  Issued:  November, 
1995,  and  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No.  2691,  Rev.  1.  Issued: 
June.  1996;  Revised:  October,  1996.  This 
incorporation  by  raCarence  was  approved  by 
the  Difoctor  of  the  Fadanl  Hagistar  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company.  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Copies  may  be 
iiupected  at  the  FAA,  Central  R^on,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(f)  Thii  amendment  (39-10005)  becomes 
effective  on  June  30, 1997. 

Issued  in  Kansas  Qty,  Missouri,  on  April 
30, 1997. 

Mkhael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-11895  Filed  5-«-97:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 


14  CFR  Part  39 

[Dodiel  Na  •»-CE-46-AD; 
100ie;AO  97-07-10  R1] 

RIN2120-AA64 


AmMiQiiiMit  3^" 


AinvonMnMS  Dlracttvas;  da  Havtiland 
DHC-6  Sarlas  Airplanaa 

AOBICV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  doctmient  clarifies 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  de 
Havilland  DHC-6  series  airplanes  that 
do  not  have  a  certain  wing  strut 
modification  (Modification  6/1581) 
incorporated.  That  AD  currently 
requires  inspecting  the  wing  struts  for 
cracks  or  damage  (chafing,  etc.), 
replacing  wing  struts  that  are  found 
damaged  beyond  certain  limits  or  are 
found  cracked,  and  incorporating 
Modification  No.  6/1581  to  prevent 
future  chafing  damage.  The  actions 
specified  in  that  AD  are  intended  to 
prevent  failure  of  the  wing  struts,  which 
could  result  in  loss  of  control  of  the 
airplane.  This  document  clarifies  the 
requirements  of  the  current  AD  by 
eliminating  all  reference  to  repetitive 
inspections.  The  AD  results  fiom  several 
reports  of  wing  strut  damage  caused  by 
the  upperfaiiing  mbbing  against  the 
wing  strut 
BATES:  ECfectiTeMay  23. 1997. 

The  incocporation  by  refarence  of 
certain  puMicatians  listed  in  the 
regulatiom  was  approved  previously  by 
the  Director  pf  the  Federal  Register  as  of 
May  23. 1997  <62  FR  15373). 
RM  FORmBi  wrenMATiON  contact:  Jon 
Hjelm,  Aerospace  Engineer.  FAA,  New 


Yoric  Aircraft  Certification  Office.  10 
Fifth  Street,  3rd  Floor,  Valley  Stream. 
New  Yoii  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-2716. 
SUPPLEMBTTARY  INFORMATION:  On  March 
26. 1997.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  97- 
07-10.  Amendment  39-9984  (62  FR 
1S373,  April  1. 1997),  which  applies  to 
de  Havilland  DHC-6  series  airplanes. 
That  AD  requires  inspecting  the  wing 
struts  for  cracks  or  damage  (chafing, 
etc),  replacing  wing  <;truts  that  are 
foimd  damaged  beyond  certain  limits  or 
are  found  cracked,  and  incorporating 
Modification  No.  6/1581  to  prevent 
future  chafing  damage.  Modification  No. 
6/1581  consists  of  installing  a 
preformed  nylon  shield  around  the  area 
of  each  wing  strut  at  the  upper  end 
closest  to  the  wing.  Accomplishment  of 
the  inspection  and  modification  is 
required  in  accordance  with  de 
Havilland  Service  Bulletin  No.  6/342. 
dated  February  23, 1976. 

That  AD  resulted  fitnn  several  reports 
of  wing  strut  damage  caused  by  the 
upper  fairing  rubbing  against  the  wing 
strut  on  the  affected  airplanes.  The 
actions  required  by  that  AD  are 
intended  to  prevent  failure  of  the  wing 
struts,  which  could  result  in  loss  of 
control  of  the  airplane. 

Need  for  the  Correction. 

Since  the  issuance  of  that  AD.  the 
FAA  noticed  that  paragraph  (b)(1)  of  the 
AD  is  unnecessary.  This  par^nph 
reads: 

Incorpmating  Modificaticm  Na  6/1581 
eliminates  the  repetitive  inspection 
requirement  of  this  AD. 

Repetitive  inspections  are  not 
required  by  AD  97-07-10.  Leeving  this 
paragraph  in  the  AD  could  lead  to 
confusion  among  the  operatms  of  the 
affected  airplanes  as  to  what  is  the 
intent  of  the  AD.  In  addition  to  deleting 
paragraph  (b)(1)  of  this  AD,  pangnfrii 
(bM2)  will  become  part  of  paragraph  (b). 

Corractioa  ofPnblicatioa 

This  document  clarifies  the' 
requirements  of  AD  97-07-10.  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviatfon 
Regulations  (14  CFR  39.13). 

The  AD  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effsctive  date  of  the  AD 
remains  May  23. 1997. 

Since  this  action  (xily  clarifies  a 
ciuTMit  requirement,  it  has  no  advene 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notioe  and  public  frocadures  are 


List  of  Sobjecte  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  Ae 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothorily:  49  U.S.C  106(g),  40113, 44701. 

f  38.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  97-07-10.  Amendment 
39-9984  (62  FR  15373.  April  1. 1997). 
and  by  adding  a  new  airworthiness 
directive  (AD),  to  read  as  follows: 

97-07-10  Rl    DeHavilland:  Amendment  39- 
10016;  Docket  No.  93-CE-45-AD. 
Revises  AD  97-07-10,  Amendment  39- 
9984. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  DHG-6-300  airplanes 
(all  serial  numbers).  oertificatBd  in  any 
categofy,  that  do  not  have  Modification  No. 
6/1581  incorporated. 

Nate  1:  Modification  No.  6/1S81  consists  of 
installing  a  prefbnned  nylon  shield  around 
the  area  of  each  wing  strut  at  the  upper  end 
doeest  to  the  wing. 

Nele  2:  This  AD  applies  to  each  airplane 
identified  in  tlw  pfeceding  applicability 
provision,  regardless  of  wdiedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  diat  have  been  modified,  altered,  or 
repaired  so  that  the  performance  ci  the 
requirements  of  this  AD  is  afEacted,  the 
owner/operator  must  request  approval  far  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
die  efbct  of  the  modification,  alteration,  or 
repair  on  the  unsafs  condition  addressed  by 
this  AO;  and,  if  the  unsafe  cooifition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  aooomplished. 

To  prevent  failure  of  die  wing  struts,  which 
could  result  In  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (US)  after  the  effective  date  of  this 
AD,  inspect  the  wing  struts,  part  number  (P/ 
N)  OBW1005  (or  FAA-apptoved  equivalent), 
far  cracks  er  damage  (chafing,  etc)  in 
accordance  with  the  ACCOKO^LISHMENT 
INSTRUCTIONS  section  of  de  Havilland 
Service  Bulletin  (SB)  Na  6/342.  dated 
Fefaruaiy  23. 1976. 

(1)  If  danags  is  found  on  a  wi^  strut  that 
I  OXBS-iadi  in  depdi.  eaoseds  a  total 


length  of  5  inches,  or  where  any  two  places 
of  damage  are  separated  by  less  than  10 
inches  of  undamaged  surface  over  the  length 
of  the  strut  prior  to  further  flight  replace  the 
wing  strut  with  an  airworthy  FAA-«pproved 
part  in  accordance  with  the  applicable 
maintenance  manual. 

(2)  If  any  crack  is  fmmd.  prior  to  further 
flight,  replace  the  wing  strut  with  an 
airworthy  FAA -approved  part  in  accordance 
with  the  applicable  raaintenaiKx  manual. 

(3)  If  dannge  is  found  on  a  wing  strut  that 
exceeds  0.010-inch  in  depth,  provided  the 
damage  does  not  exceed  0.025-inch  in  depth, 
the  damage  does  not  exceed  a  total  length  of 
5  inches,  and  where  any  two  places  of 
damage  are  separated  by  a  minimum  of  10 
inches  undamaged  surface  over  the  length  of 
the  strut  within  500  hours  tiS  after  the 
inspection  specified  in  paragraph  (a)  of  this 
AD,  replace  the  wing  strut  with  an  airworthy 
FAA-approved  partin  accordance  with  the 
applicable  maintenance  manual 

(b)  Within  the  next  600  hours  US  after  die 
effective  date  of  this  AD,  incorporate 
Modification  No.  6/1581  in  acoordanoe  with 
the  ACXDMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/342.  dated 
February  23, 1976.  Incorporating 
Modification  No.  6/1581  may  be 
accomplished  at  any  time  prior  to  600  hours 
US  after  the  efiiactive  date  of  this  AD.  at 
which  time  it  must  be  incorporated. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviatioa  Regufations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  An  altunative  method  of  compliance  or 
adjustment  of  the  complianoe  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Mana^sr,  New  York  Aircraft 
Certificatioa  Office  (AGO).  FAA.  10  PiMi 
Street  3rd  Floor.  Valley  Stream,  New  Yock 
11581.  The  request  shall  Ik  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
smd  it  to  the  Manager,  New  York  AOCX 

Nele  3:  Infannation  concerning  the 
existence  of  approved  alternative  metliods  of 
complianoe  with  this  AO,  if  any.  may  be 
obtained  from  the  New  Yock  AGO. 

(e)  Tbe  inspections  and  modificatioo 
required  by  this  AD  shall  be  done  in 
accordance  «rith  de  Havilland  Service 
Bulletin  No.  6/342,  dated  Pebniary  23. 197S. 
This  incoqxmtioB  by  refannce  was 
approved  previously  by  the  Director  of  the 
Federal  Register,  in  aocordanos  with  S  U.S.C 
552(a)  and  1  CFR  part  51,  as  of  May  23, 1997 
(62  FR  15373,  April  1, 1997).  Copies  may  be 
obtained  from  de  Havilland,  Inc.  123  Ganatt 
Boulevard.  Downsview,  Ontario  M3iC  lYS 
Canada.  G^ies  may  be  inspected  at  the  FAA. 
Central  Rqg^,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  E.  12th  Street 
Kansas  Qty,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street 
NW..  suite  700.  Wasfaii^tott.  DC 

(0  This  — andmat  OO-MOIS)  I 
efiectfve  ea  May  23. 1flt7. 
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Issued  in  Kansas  Qty,  Xliasouh.  on  May  1, 
1997. 

Michari  GalUgho-. 

Managtr,  Small  Airplane  Directorate,  Aircraft 
Certifie^on  Service. 

(FR  Doc  97-11880  Filed  5-6-97;  «.•«  ami 
ioaM4ei*-i9-u 


DEPARTMENT  OF  COMMERCE 

Matlonal  Oceanic  and  Atmospheric 
Adminietration 

15CFR  Part  950 

[DoehM  No.«70306(M«-J046-«1] 

nN<Ma-ZA2S 


Schadula  Of  Faaa  for  Acoaaa  10  NOAA 
Bnvkomnantal  Data«nd  Mormation 
and  Products  Derivad^RMmfrora 

AOncv:  National  Enviitnuneatal 
Satellite  Data  and  Information  Service 
(NESOIS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Departinent  of  Commerce. 
action:  Final  rule. 


:  In  order  to  adequately 
respond  to  public  requirements  for 
access  to  enviroiunental  data, 
information,  and  products,  archived  at 
NESDIS'  national  data  canters  and  for 
related  services,  NESDIS  must  u{>grade 
its  data  handling  capabilities  at  ^ese 
centers.  In  acconlance  with  Government 
policy  OB  cost  recovery,  as  reflected  in 
OtAB  Circular  A-130.  NESDIS  will 
recover  the  cost  of  disseminating  its 
data  and  information,  including  the  cost 
of  this  upgnde.  from  the  user 
community.  Accordingly.  hSSDIS  is 
estri>lishing  a  new  schedule  of  fees  for 
the  sale  of  its  data.  infonnatiaD. 
products,  and  related  services  to 
commercial  usees  which  reflects  the 
additional  costs  involved.  Becaase 
NESDIS  is  responsible  for  promoting 
research  and  education  and  because 
these  additional  faes  would  hinder  these 
ectivities  by  other  Governmental 
entities,  universities,  nonprofit 
eiganizations,and  tlepedtory  libraries. 
NE9BIS  has  aaade  an  exception  for  diese 
organizatifHis.  It  will  continue  to  charge 
its  existing  iaes  to  these  organizations 
for  their  noncomraerdal  use. 
.EFFeenVE  date:  June  8. 1997. 
FOR  RimMERaiFOnMATION  CONTACT: 
Robert  Money  (704)  271-4680. 
SUPPLEMENTARY  aWOfMATKM:  NESIHS 
maintains  some  1300  data  bases 
containing  over  2400  environmental 
variables  at  three  Naticmal  Data  Centers 
and  seven  World  Data  Centers.  These 
centers  respond  to  over  2.000.000 
requests  for  these  data  and  products 


annually  from  over  70  countries.  This 
43ollection  of  environmental  data  and 
products  is  growing  exponentially,  both 
in  size  and  sophistication.  In  order  to 
provide  the  public  with  up-to-date  and 
timely  access  to  these  data  and  products 
at  reasonable  cost  and  to  continue  to 
provide  related  services,  NESDIS  must 
make  a  substantial  investment  to 
modernize  the  data  dissemination 
capability  of  each  center. 

The  modernization  effort  will  upgrade 
computer  hardware  and  software 
systems  such  that  requests  for 
environmental  data  and  information  can 
be  serviced  more  effidenUy.  It  will 
ultimately  allow  users  to  readily  locate, 
browse,  access  and  order  data  and 
information  on-line  at  a  significantly 
reduced  cost.  Users  will  be  provided  a 
single  point  of  access  for  all  NESDIS 
environmental  data  and  information. 

As  anticipated  by  Congress,  the  cost 
of  these  improvements,  to  NESDIS' 
information  dissemination  capability 
estimated  at  approximately  $20  million, 
will  be  recovered  from  the  users  who 
access  these  data.  This  cost  will  be 
spread  over  the  lifetime  of  the 
equipment,  conservatively  estimated  at 
8  years,  resulting  in  cost  recovery  in 
each  year  of  about  $2.4  million. 
Allocating  the  additional  costs  in  this  ■ 
manner  results  in  a  modest  increese  in 
the  cuoent  fees-as  set  forth  in  the 
attached  fee  schedule. 

New  Fee  Schedule 

The  new  fee  schedule  lists  both  the 
current  fee  charged  for  eech  item  and 
the  new  fee  to  be  charged  to  commercial 
users  that  will  take  effect  begiiming  Jxme 
6, 1997.  Hie  schedule  applies  to  listed 
services  parovided.by  NESDISon  or  after 
this  date,  except  for  products  and 
services  covered  by  a  subscription 
agreement  in  effisctas  of  this  date  that 
extends  beyond  this  date.  In  those  cases, 
the  increased  faes  will  apply  upon 
Tenewal  of  the  subscription  agreement 
or  at  the  eaiiiest  amendment  date 
provided  by  the  aneeraent 

Uns  Schedule  also  sets  forth  the  fees 
that  NESDIS  will  charge  for  on-line 
access  via  the  Internet,  see  "Qn-Line 
Products  and  Services."  It  is  anticipated 
that  this  on-line  capability  will  begin  to 
become  opvational  within  a  year  and. 
once  available,  will  provide  the  means 
to^satisfy  many  user  requirements  at 
substantially  reduced  cost.  The  overall 
fee  schedule  anticipates  that  providing 
this  new  access  route  at  lower  cost  wriU 
substantially  increase  the  number  of 
users  to  help  defray  the  costs. 

Exceptions  and  Limitations 

Appendix  IV  to  OMB  Circular  A-130 
requires  agencies  to  balance  the  basic 


principle  of  cost  recovery  against  other 
Governmental  policies,  "specifically, 
the  proper  performance  of  agency 
functions  and  the  need  to  ensure  that 
information  dissemination  products 
reach  the  public  for  whom  they  are 
intended."  Where  user  full-cost 
recovery  would  constitute  a  "significant 
barrier  to  carrying  out  this 
responsibility,  the  agency  may  have 
grounds  for  reducing  or  eliminating  its 
user  charges  *  *  *  or  for  exempting 
some  recipients  bom  the  charge." 

Stimulating  research  and  education  is 
critical,  both  to  support  NOAA's 
operational  mission  and  as  a  key 
element  of  its  research  mission,  see  e.g., 
49 US.C.  §44720.  NESDIS Iwlieves  that 
were  the  proposed  increase  in  fees 
applied  to  universities  and  other  non- 
profit organizations  that  use  its 
environmental  data  and  information  for 
research  and  educaticmal  purposes,  it 
could  negatively  impact  these  activities 
and  could,  therefore,  impair  NESDIS' 
mission  responsibility.  Therefore. 
NESDIS  has  determined  that  it  is 
appropriate  to  exempt  universities  and 
nonprofit  research  organizations  and 
depository  libraries  from  these 
additional  fees.  Any  data  provided  to 
these  recipients  wiU  include  a  provision 
which  restricts  their  use  to 
noncommercial  activities. 

A.  Classification  Under  Executive  Order 
12866 

This  rule  has  be«i  determined  to  be 
significant  for  purposes  of  E.0. 12866, 
and  was  reviewed  by  OMB. 

B.  Regulatory  Flexibihy  Act  Analysis 

The  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking  end  the 
opportunity  for  public  participation  aoe 
inapplicable  because  this  rule  falls 
within  the  proprietary  exceptfon  of 
subparagraph  (a)(2)  of  section  553. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  pubUc  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C  553  or  by  any  other  law.  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.).  are 
not  applicable. 

C.  Paperwork  Reduction  Act  <rfl980 

These  regulations  will  impose  no 
information  collection  requirements 
subject  to  the  Papenvoik  Reduction  Act 
of  1980. 


D.  E.0. 12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

E.  National  Enviroiunental  Policy  Act 

NOAA  has  concluded  that  issuance  of 
this  rule  does  not  constitute  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment. 


Therefore,  an  environmental  impact 
statement  is  not  required. 

List  of  Subjects  in  15  CFR  Part  950 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  User  fees. 

Anthoiity:  5  U.S.C.  552,  553. 
RecHganization  Plan  No.  4  of  1970. 


Dated:  May  1, 1997. 

Gragory  W.  Withae. 

Deputy  Assistant  Administrator  for  Satellite 
and  Information  Services. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  Part  950  is  amended 
as  follows: 


Appendix  A  te  Part  950  (AaMiidedl 

Appendix  A  is  added  at  the  end  of  15 
CFR  Part  950  to  read  as  follows: 

Appeadix  A — Schedule  of  User  Fees  far 
Accees4o  NOAA  EuTironmental  Data 


Name  of  product/data/!pubtication/infonnation/service 


Currenl  lee 


Cofnmeictal 
user  tee 


NOAA  National  Data  Cenlara  Stmdvd  Uaer 


Olf-Line  Products  and  Services: 

Magnetic  Tape  Copy 

Diskette  Copy 

CD-fJOM: 

Conventional 

Specialized 

Recordat)le  Copy _. 

Microfilm  Reel  copy: 

100  Feet 

1,000  Feet 
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Posters 

Slide  Sets 

Put)iications: 

Non-Serial  Put>s  less  than  20  Pages 

Non-Serial  Pubs  20  or  more  Pages 

DOC  Certifications  of  Records  

v^onsfSi  v^nmcfluons  ■»•>••••••••••««••••••••••••••••.■••••• 

Priority  Surcharge _ 

Overnight  Rush  Surcharge 

Domestic  Fax  Charge  (Same  Day  Tumaiourxl) 
Foreign  Fax  Charge  (Same  Day  Turnaround)  .. 
On-Une  Products  and  Services* 
Publications: 

Limited  Access ' 

Unlimited  Access „ 

Observation  Forms: 

Limited  Access _ 

Unfimited  Access 

SatelMe  Datasets: 

Limited  Access 

Unlimited  Access _ _. 

Irveitu  Datasets: 

Limited  Access 

UnHmited  Access , 

CD-ROM  Access  (unlimited) 

Guide^nventory/Browse  Access _.... 


Local  CTimatological  Data  PuUicalion  

Climatological  Dale  Publication 

Storm  Data  Publication 

Monthly  Climatic  Data  of  the  World  Publication  .... 

Hourty  Precipitation  Data  Publication  

Local  Climatological  Data  Subacripiion 

Climalalogical  Data  Subacripiion _ 

Storm  Data  Subacripiion 

Monthly  Oimatic  Data  of  the  World  Subecriplions 

Hourly  Precipitation  Data  Subeolplion  _ 

Selected  Data  Elements  (625Q^CarU8mm/4iran/FrP) 
Diskette  (Data  Selection) _ 


S1S6.00 
AOJOO 

75X)0 
130.00 
170.00 

30.00 

i4aoo 

0.30 

0.30 

18.00 

25.00 

8.00 
15.00 
45.00 
36.00 
45.00 
75.00 
65.00 
85.00 


2.00 
20.00 

5.00 
50.00 

30.00 

2ra.M 

20.00 

200.00 

20.00 

V) 


4.00 

&00 

5.00 

S.00 

5.W 

24.W 

32.00 

53.00 

43J0O 

47.00 

230.00 

195.00 


$210.W 
50.00 

100.00 
175.00 
225.00 

40.00 

190.00 

0.40 

0.40 

18.00 

25.00 

12.00 
20.00 
60.00 
45.00 
60.00 

loaoo 

85.00 
115.00 


2.00 

2aoo 

5.00 
50.00 

30.00 
200.00 

20.00 

200.00 

20.00 

V) 


5.00 

7.00 

7.00 

7.00 

7.00 

32.00 

4S.00 

70.00 

55.00 

65.M 

300.00 

260.00 
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Nanw  of  product/data/publKatnn/inforTnation/service 


Current  fee 


Commercial 
user  fee 


Additionai  Nattonal  Oceenographic  Data  Center  User  Fees 


Data  SelectkxVRetheval: 

Printout ~. 

Magnetic  Tape 

Magnetic  Oisttetis 

CO-ROM.  Recordabie 

Computer  Data  Transfer  (FTP) 
CD-ROM  Sets: 

World  Ocean  Atlas  1994: 

Indhndual  Discs 

Complete  Set  (10  Discs)  .. 
NOAA  Buoy  Database: 

Initial  Set  (ttvu  July  1992): 

Individuai  Discs 

Complete  Set  (14  Discs)  .. 
Update  Discs  (8/92-12/94) 

Individual  Discs 

Complete  Set  (7  Discs) 


Update  Disc  1996  (Full  Year.  Compressed)  

Geosat  Altimeter  Crossover  Difference  (T2  GDfte): 

Individual  Discs _ - 

Complete  Set  (6  Discs)  „ _. 

Geosat  Altimeter  Crossover  Oitterence: 

Indn/Mjual  Discs - - 

Complete  Set  (8  Discs)  

Geosat  Geodetic  Mission  Data: 

kKJIvidual  Discs _ 

Complete  Set  (4  Discs)  _ 

*  Under  DevelopmanL 
^  No  charge. 


103.00 
199.00 
64.00 
205.00 
145.00 


36.00 
360.00 


42.00 
588.00 

42.00 

294.00 

75.00 

2aoo 

168.00 

22.00 
176.00 

38.00 
152.00 


140.00 
265.00 
85.00 
270.00 
190.00 


5aoo 

480.00 


55.00 
780.ro 

55.ro 
39o.ro 
iro.ro 

40.ro 
225.ro 

30.ro 
235.ro 

50.ro 
2ro.ro 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

[Ti).  97-351 

Addition  of  Midland  Intamational 
Airport  to  List  of  Designated  {.artding 
Locations  for  Privats  Aircraft 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adding  the 
user-fee  airport  at  Midland.  Texas 
(Midland  International  Airport)  to  the 
list  of  designated  airports  at  which 
private  aircraft  arriving  in  the 
Continental  U.S.  via  the  U.SVMexican 
border,  the  Pacific  Coast,  the  Gulf  of 
Mexico,  or  the  Atlantic  (Doast  from 
certain  locations  in  the  southern  portion 
of  the  Western  Hemisphere  must  land 
for  Customs  processing.  This 
amendment  is  made  to  improve  the 
effectiveness  of  Customs  enforcement 
efforts  to  combat  the  smuggling  of  drugs 
by  air  into  the  United  States,  and  will 
also  help  to  improve  service  to  the 


community,  by  reUeving  congestion  at 
Presidio-Lely  International,  Del  Rio 
International,  and  Eagle  Pass  Municipal 
Airports,  which  are  also  located  in 
Texas. 

EFFECTIVE  DATE:  June  6, 1997. 

FOR  FURTHER  INFORMATION  COfrTACT:  Gay 
Laxton,  Passenger  Operations  Division, 
Office  of  Field  Operations,  (202)  927- 
5709. 

SUPPtEMENTARY  MfORMATION: 

Background 

As  part  of  Customs  efforts  to  combat 
drug-smuggling  efforts.  Customs  air 
commerce  regulations  were  amended  in 
1975  to  impose  special  reporting 
requirements  and  control  procedures  on 
private  aircraft  arriving  in  the 
Continental  United  States  irom  certain 
areas  south  of  the  United  States.  T.D. 
75-201.  Thus,  since  1975,  commanders 
of  such  aircraft  have  been  required  to 
furnish  Customs  with  timely  notice  of 
their  intended  arrival,  and  certain 
private  aircraft  have  been  required  to 
land  at  certain  airports  designated  by 
Customs  for  processing.  In  the  last 
twenty  years  the  list  of  designated 
airports  for  private  aircraft  has  changed 
and  the  reporting  requirements  and 
control  procedures — now  contained  in 
Subpart  C  of  Fart  122  of  the  Customs 


Regulations  (19  CFR  subpart  C,  part 
122) — have  been  amended,  as  necessary. 

In  response  to  a  request  bom 
community  officials  from  Midland, 
Texas,  on  December  3. 1996,  Customs 
published  a  notice  of  proposed 
rulemaking  in  the  Fetlaral  Register  (61 
FR  64041)  that  solicited  comments 
concerning  a  proposal  to  amend 
§  122.24(b),  Customs  Regulations  (19 
CFR  122.24(b)),  by  adding  the  user-fee 
airport  at  Midland,  Texas  (Midland 
International  Airport)  to  the  list  of 
designated  airports  at  which  private 
aircraft  arriving  in  the  Continental  U.S. 
via  the  U.S./Mexican  border,  the  Pacific 
Coast,  the  Gulf  of  Mexico,  or  the 
Atlantic  Coast  frxim  certain  locations  in 
the  southern  portion  of  the  Western 
Hemisphere  must  land  for  Customs 
processing. 

The  public  comment  period  for  the 
proposed  amendment  closed  February 
3, 1997.  More  than  40  comments  were 
received  from  individual  residents,  local 
private  companies,  and  local,  state,  and 
federal  government  officials,  all  offering 
overwhelming  support  for  the  proposal. 
Accordingly,  Customs  has  decided  to 
adopt  the  proposed  amendment  to  Part 
122  of  the  Customs  Regulations. 

The  addition  of  MidUnd  International 
Airport  to  the  list  of  designated  landing 
sites  for  private  aircraft  will  improve  the 
effectiveness  of  Customs  drug- 


enforcement  programs  relative  to  private 
aircraft  arrivals,  as  Midland  is  adjacent 
to  the  Southwest  Border  of  the  U.S.  and 
is  on  a  regularly  traveled  flight  path. 
Further,  the  designation  will  enhance 
the  efficiency  of  the  Customs  Service,  as 
the  airport  is  close  to  the  normal  work 
locati<Hi  for  inspectional  personnel 
assigned  to  the  Del  Rio-Eagle  Pass-El 
Paso-Laredo-Presidio  Ports-area.  In  this 
regard,  it  is  pointed  out  that  the  private 
aircraft  processing  services  Customs 
provides  at  the  Presidio,  Del  Rio,  and 
Eagle  Pass  Airports  will  continue; 
designating  Midland  International 
Airport  is  meant  to  provide  an 
alternative  airport  to  these  other  airports 
in  order  to  relieve  air  traffic  congestion 
at  those  locations. 

Inapplicability  of  the  Regulatory 
Flexuiility  Act  and  ExecutiTe  Order 
12291 

This  amendment  expands  the  list  of 
designated  airports  at  which  private 
aircraft  may  land  for  Customs 
processing.  Although  before  a 
determination  was  made  to  proceed 
with  this  final  rule  a  previous  document 
on  this  subject  provided  notice  for 
public  comment,  this  amendment  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
docnment  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Agency 
organization  matters  such  as  this 
document  are  exempt  from 
consideration  under  E.0. 12866. 

DraftiBg  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers,  Air  transportation. 
Aircraft,  Airports,  Customs  duties  and 
inspection.  Drug  traffic  control. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

Proposed  Amendment  to  the 
Regulations 

For  the  reasons  stated  above,  part  122, 
Customs  Regulations  (19  CFR  part  122), 
is  amended  as  set  forth  below: 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

AudMrity:  5  U.S.C  301;  19  U.S.C  58b.  66, 
1433, 1436, 1459, 1590, 1594. 1623, 1624, 
1644:  49  U.S.C  App.  1509. 


2.  In  §  122.24,  the  listing  of  airports  in 
paragraph  (b)  is  amended  by  adding,  in 
appropriate  alphabetical  order, 
"Midland,  TX"  in  the  column  headed 
"Location"  and,  on  the  same  line, 
"Midland  International  Airport"  in  the 
coliunn  headed  "Name". 

Approved:  March  26, 1997. 
GtMgtj.  Weiw, 
Commissioner  of  Customs. 
John  P.  Sii^coii, 

Deputy  Assistant  Secretary  of  the  Treasury. 
{FR  Doc  97-11780  Filed  5-6-97;  8:45  am] 
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ENVIRGNMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PN54-1a:  FRL-6819-3] 

Approval  and  Promulgatfon  of  State 
Niiplaiiianlation  Plan;  IN 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  EPA  is 
approving  the  following  as  reVisions  to 
the  Indiana  State  Implementation  (SIP) 
plan:  A  Rate-Of-Pro^ess  (ROP)  plan  to 
reduce  volatile  organic  compound 
tVOC)  emissions  in  Claik  and  Flc^d 
Counties  by  15  percent  (%)  by 
November  15. 1996;  1996  ccHtections  to 
Clark  and  Floyd  Coimties'  1990  base 
year  emission  inventory  (to-estabhsh  an 
accurate  base  line  for  the  15%  ROP 
plan):  construction  permits  requiring 
VOC  emission  control  at  Rhodes. 
Incorporated  (Rhodes)  in  Charlestown, 
Clark  County;  and  a  ridesharing 
program  affecting  conunutns  in  Clark 
and  Floyd  Counties.  The  plan  and 
control  measures  help  protect  the 
public's  health  and  welfare  by  reducing 
the  emissions  of  VOC  that  contribute  to 
the  formation  of^tmnd-level  ozone, 
commonly  known  as  urban  smog.  High 
concentrations  of  ground-level  ozone 
can  aggjnvate  asthma,  cause 
inflammation  of  lung  tissue,  decrease 
lung  function,  and  impair  the  body's 
defenses  against  respiratory  infection. 
The  15%  ROP  plan's  control  measures 
are  expected  to  reduce  VOC  emissicms 
in  Clark  and  Floyd  Counties  by  17,215 
pounds  (lbs)  per  day.  In  this  action,  EPA 
is  approving  the  above  reqoested  SIP 
revisions  through  a  "direct  &ial" 
rulemaking;  the  rationale  for  this 
approval  is  set  forth  below. 
DATES:  The  "direct  final"  rule,  is 
effective  July  7, 1997,  imless  EPA 
receives  adverse  or  critical  comments  by 
June  6, 1997.  If  the  effective  date  is 


delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADOftESSES:  Comments  maylw  mailed 
to:  J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  United  ^ates 
Environmental  Protecticm  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Programs  Branch  (AR-IBJ).  77  West 
Jackson  Boulevard,  Qiicago,  Illinois. 
60604. 

Copies  of  the  dociunents  relevant  to 
this  action  are  availri)le  at  the  above 
address  for  public  inspecticm  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

L  Backgnmnd  on  15%  R(V 
Requirements 

On  November  15, 1990,  Congress 
enacted  amendments  to  the  1977  Clean 
Air  Act  (Act);  Public  Law  101-549, 104 
Stat.  2399,  codified  at  42  U.S.C  7401- 
7671q.  Section  182(b)(1)  requires  States 
with,  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
submit  a  SIP  revision  known  as  a  "15% 
ROP  plan."  This  plan  must  reflect  an 
actual  reduction  in  typical  ozone  season 
weekday  VOC  emissions  of  at  least  15% 
in  the  area  during  the  first  6  years  after 
miactment  (i.e.,  by  November  15, 1996). 
The  emission  reductions  needed  to 
achieve  the  15%  requiiement  must  be 
calculated  using  a  1990  antfarqpogeiuc 
VOC  emissions  inventory  as  a  bawline, 
minus  emission  reductions  occurring  by 
1996  from  the:  (1)  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
measures  for  the  control  of  motor 
vehicle  exhaust  or  evaporative 
emissions  promulgated  before  January  1, 
1990;  and  (2)  gasoline  Raid  Vapor 
Pressure  (RVP)  regulations  promulgated 
by  November  15. 1990  (see  55  FR  23666, 
June  11, 1990).  kL«ddition,  the  plan 
must  accoimt  for  net  growth  in 
emissions  within  the  nonattaiiunent 
area  between  1990  and  1996. 

In  Indiana,  two  ozone  nonattainment 
areas -are  required  to  be  covered  by  a 
15%  ROP  plan:  the  Lake  and  Porter 
Counties  portion  of  the  Chicago  severe 
ozone  nonattainment  area,  and  the  Clark 
and  Fl(^d  Counties  portion  of  the 
■  Louisville  moderate  ozone 
nonattainment  area.  Today's  rulemaking 
action  addresses  only  the  plan  for  Clark 
and  Floyd  Counties;  the  Lake  and  Porter 
Counties  15%  RC^  plan  has  been 
addressed  in  an  April  3, 1997, 
rulemaking  action  (see  62  FR  15844). 

n.  Indiana's  15%  ROP  Plan  Submittal 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
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developing  SIPs  and  SIP  revisions  for 
submission  to  EPA.  Section  110(a)(2) 
and  section  110(1)  of  the  Act  require  that 
each  SIP  revision  meet  reasonable 
notice  and  public  hearing  requirements. 
The  State  of  Indiana  submitted  a  portion 
of  the  Clark  and  Floyd  Counties  15% 
ROP  plan  SIP  revision  on  December  20. 

1993.  The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  submittal,  in  accordance  with  the 
completeness  crit«ria  set  out  at  40  CFR 
Part  51,  Appendix  V  (1991).  as  amended 
by  57  FR  42216  (August  26, 1991). 
Because  Indiana  had.  not  included  fully 
adopted  rules  for  all  the  plan's  control 
measiues.  nor  held  a  public  hearing  on 
the  plan,  the  submittal  was  deemed 
incomplete.  Subsequently,  Indiana  held 
a  public  hearing  on  the  plan  on  March 
31. 1994.  in  New  Albany,  Indiana.  A 
hearing  transcript,  a  summary  of 
comments  from  that  hearing,  and  the 
Indiana  Department  of  Environmental 
Management's  (IDEM)  response  to 
comments  were  submitted  on  July  5. 

1994.  IDEM  s«it  a  supplemental 
submittal  on  )uly  12. 1995.  which 
included  fiilly  adopted  rules  for  the 
Clark  and  Floyd  Counties  15%  ROP 
plan.  In  a  July  17, 1995,  letter  to 
Indiana,  the  State  was  informed  that  the 
SIP  submittal  was  deemed  complete. 

Indiana  submitted  a  contingency  plan 
%nth  the  15%  ROP  plan  pursuant  to 
section  172(c)(9).  EPA  will  take  action 
on  this  plan  in  a  separate  rulemaking 
action.  The  contingency  plan  is  a 
separate  requirement  of  the  Act.  and 
approval  of  the  contingency  plan  is  not 
a  prerequisite  for  approval  of  the  15% 
RCX>plan. 

m.  Criteria  for13%  ROP  Plan 
Aftptwrai* 

The  requirements  for  15%  RCK*  plans 
are  found  in  section  182(b)(1)  of  the  Act. 
and  the  follo%ving  EPA  guidance 
dociunents: 

1 .  Pmcedwes  for  Preparing  Emissions 
Profections.  EPA-450/4-91-019. 
Environmoital  Protection  Agency,  July 
1991. 

2.  State  Implementation  Plans: 
Genenl  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
rule  (57  FR  13498),  Federal  Registar. 
April  16. 1992  (General  Preamble). 

3.  "November  15. 1992,  Deliverables 
for  Reasonable  Further  Progress  and 
Modeling  Emission  Inventories." 
memorandum  from  J.  David  Mobley. 
Edwin  L.  Meyer,  and  G.  T.  Helms,  Office 
of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  7, 1992. 

4.  Guidance  on  the  Adjusted  Base 
Year  Emissions  Inventory  and  the  1996 


Target  for  the  1 5  Percent  Rate  of 
Prepress  Plans,  EPA-452/R-92-005, 
Enviroiunental  Protection  Agency. 
Octc^r  1992. 

5.  "Quantification  of  Rule 
Effectiveness  Improvements." 
memorandum  from  G.  T.  Helms.  Chief, 
Ozone/Cartran  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  October  1992. 

6.  Guidance  for  Growth  Factors. 
Projections,  and  Control  Strategies  for 
the  15  Percent  Rate-of-Progress  Plans. 
EPA-452/R-93-002.  March  1993. 

7.  "Conecticm  to  'Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 
and  the  1996  Target  for  the  15  Percent 
Rate  of  Progress  Plans',"  memorandum 
from  G.  T.  Helms,  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Pluming  and  Standards. 
Environmental  Protection  Agency, 
March  2. 1993. 

8.  "IS  Percent  Rate-of-Progress 
Plans,"  memorandum  &t»n  G.  T.  Helms, 
Chief.  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards.  Environmental 
Protection  Agency,  March  16. 1993. 

9.  Guidance  on  the  Relationship 
Between  the  15  Percent  Rate-of-Progress 
Plans  and  Other  Provisions  of  the  Clean 
Air  Act.  EPA-452/R-93-007, 
Environmental  Protection  Agency,  May 
1993. 

10.  "Credit  Toward  the  15  Percent 
Rate-of-Progress  Reductions  from 
Federal  Measiues,"  memorandiun  from 
G.  T.  Hehns,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch. 
Environmental  Protection  Agency.  May 
6,  1993. 

11.  Guidance  on  Preparing 
Enforceable  Regulations  and 
Compliance  Programs  for  the  IS  Percent 
Rate-of-Progress  Plans.  EPA-452/R-93- 
005,  Environmental  Protection  Agmcy, 
June  1993. 

12.  "Correction  Errata  to  the  15 
Percent  Rate-of-Progress  Plan  Guidance 
Series,"  memorandum  from  G.  T. 
Helms.  Chief.  Ozone  and  Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency.  July 
28. 1993. 

13.  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas."  memorandiun  bom  G.  T.  Helms. 
Chief.  Ozone/Carbon  Monoxide 
Programs  Branch.  Environmental 
Protection  Agency,  August  13, 1993. 

14.  "Region  III  Questions  on  Emission 
Proiections  for  the  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  frx)m  G. 
T.  Helms.  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards. 


Environmental  Protection  Agancy, 
August  17,  1993. 

15.  "Guidance  on  Issues  Related  to  15 
Percent  Rate-of-Progress  Plans." 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  Environmental 
Protection  Agency,  August  23, 1993. 

16.  "Credit  Toward  the  15  Percent 
Requirements  from  Architectural  and 
Industrial  Maintenance  Coatings." 
memorandum  &t>m  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Plaiming 
and  Standards.  Environmental 
Protection  Agency.  September  10, 1993. 

17.  "Reclassification  of  Areas  to 
Nonattainment  and  15  Percent  RateHif- 
Progress  Plans,"  memorandum  ftcaa 
John  S.  Seitz.  Director.  Office  of  Air 
Quahty  Planning  and  Standards. 
Environmental  Protection  Agency. 
September  20. 1993. 

18.  "Clarification  of 'Guidance  for 
Growth  Factors,  Projections  and  Control 
Strategies  for  the  15  Percent  Rate  of 
Progress  Plans'."  memorandum  from  G. 
T.  Helms.  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch.  Office  of 
Air  Quality  Planning  and  Standards. 
Environmental  Protection  Agency, 
October  6, 1993.* 

19.  "Review  and  Rulemaking  on  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  A^cy.  October  6. 1993. 

20.  "Questions  and  Answers  from  the 
15  Percent  Rate-of-Progress  Plan 
Workshop,"  memorandum  from  G.  T. 
Helms.  Chief.  Ozone/Carbon  Monoxide 
Programs  Branch.  Enviroiunental 
Protection  Agency,  October  29, 1993. 

21.  "Rate-of-Progress  Plan  Guidance 
on  the  15  Percent  Calculations." 
memorandum  from  D.  Kent  Berry, 
Acting  Director.  Air  Quality 
Management  Division.  Environmental 
Protection  Agency.  October  29, 1993. 

22.  "Clarification  of  Issues  Regarding 
the  Contingency  Measures  that  are  Due 
November  15. 1993  for  Moderate  and 
Above  Ozmie  Nonattainment  Areas." 
memorandum  frxim  D.  Kent  Betry, 
Acting  Director.  Air  Quality 
Management  Division,  Environmental 
Protection  Agency.  November  8. 1993. 

23.  "Credit  for  15  Percent  Rate-of- 
Progress  Plan  Reductions  from  the 
Ardbitectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule." 
memorandum  from  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  December  9. 1993. 

24.  "Guidance  on  Projecti<Hi  of 
Nonroad  Inventories  to  Futiue  Years." 
memorandum  from  Philip  A.  Lorang. 


Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation.  Environmental  Protection 
Agency,  February  4. 1994. 

25.  "Discussion  at  the  Division 
Directors  Meeting  on  June  1  Concerning 
the  15  Percent  and  3  Percent 
Calculations,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Iht>grams  Branch,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  June  2, 1994. 

26.  "Future  Nonroad  Emission 
Reduction  Credits  for  Court-Ordered 
Nonroad  Standards,"  memorandum 
from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies 
Division,  Office  of  Air  and  Radiation, 
Environmental  Protection  Agency. 
November  28. 1994. 

27.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  frx>m  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and 
the  Autobody  Refinishing  Rule." 
memorandum  frt>m  John  S.  Seitz. 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  November  29, 1994. 

28.  "Transmittal  of  Rule  Effisctiveness 
Protocol  for  1996  Demonstrations," 
memorandum  frt>m  Susan  E.  Bromm, 
Director,  Chemical,  Commercial 
Services  and  Municipal  Division,  Office 
of  Compliance,  Environmental 
Protection  Agency,  December  22, 1994. 

29.  "Future  Noiuoad  Emission 
Reduction  Credits  for  Locomotives," 
memorandum  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  January  3, 1995. 

30.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  22, 1995. 

31.  "Fifteen  Percent  Rate-of-Progress 
Plans— Additional  Guidance," 
mmnorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Plaiming 
and  Standards,  Environmental 
Protection  Agency,  May  5, 1995. 

32.  "Update  on  the  dredit  for  the  15 
percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectiual  and 
Industrial  Maintenance  Coatings  Rule." 
memorandum  from  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  7, 1996. 

33.  "Date  by  which  States  Need  to 
Achieve  all  the  Reductions  Needed  for 
the  15%  Plan  from  Inspection  and 
Maintenance  (I/M)  and  Guidance  for 


Recalculation,"  memorandum  from 
Margo  Oge,  Director,  Office  of  Mobile 
Sources,  and  John  S.  Seitz.  Director. 
Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection 
Agency,  August  13, 1996. 

34.  "Sample  City  Analysis: 
Comparison  of  Enhanced  Inspection  and 
Maintenance  (I/M)  Reductions  Versus 
Other  15  Percent  Rate  of  Progress  Plan 
Measures,"  E.H.  Pechan  and  Associates. 
December  12. 1996. 

35.  "Modeling  15  Percent  Volatile 
Organic  Compound  (VOC)  Reduction(s) 
from  I/M  in  1999:  Supplemental 
Guidance,"  memorandiun  from  Gay 
MacGregor,  Director,  Regional  and  State 
Programs  Division,  and  Sally  Shaver, 
Director,  Air  Quality  Strategies  and 
Standards  Division,  Environmental 
Protection  Agency,  December  23, 1996. 

36.  "15%  Volatile  Organic  Compound 
(VOC)  State  bnplementation  Plan  (SIP) 
Approvals  and  the  'As  Soon  As 
Practicable'  Test,"  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards,  and 
Richard  B.  Ossias,  Deputy  Associate 
General  Counsel.  Division  of  Air  and 
Radiation.  Office  of  General  Counsel. 
Environmental  Protecticm  Agency! 
February  12, 1997. 

For  a  15%  ROP  plan  SIP  to  be 
approved,  the  plan  must  adequately 
justify  how  much  emission  reduction  is 
needed  to  achieve  15%  emission 
reduction  by  November  IS.  1996.  and 
how  the  plan's  control  strategy  will 
secure  that  reduction.  The  procedure  for 
calculating  the  needed  emission 
reduction  is  as  follows: 

(A)  Calculate  the  "1990  ROP 
inventory"  by  subtracting  frx>m  the 
area's  "1990  base  year  inventory"  ■ 
biogenic  emissions,  emissions  outside  of 
the  ncmattainment  area,  and  pre- 
enactment  banked  emission  credits; 

(B)  Calculate  the  "1990  adjusted  base 
year  inventory"  by  subtracting  from  the 
1990  ROP  inventory  any  emission 
reducti(ms  frt>m  the  pre-1990  FMVCP 
and  1990  RVP  Fednal  regulations 
which  occur  between  1990  and  1996;  ^ 


■  Sections  172(cX3)  and  lB2(a)(l)  of  th«  Act 
require  that  nonattainment  plan  provisions  include 
a  oooiprehensive,  accurate  inventory  of  actual 
emissions  which  occurred  in  1990  from  all  sources 
of  relevant  pollutants  in  the  nonattainment  area. 
This  inventory  provides  an  estimate  of  the  amount 
of  VOC  and  oxides  of  nitrogen  produced  by 
emission  sources  such  as  automobiles,  powerplants 
and  the  use  of  consumer  solvents  in  the  household. 
Because  the  approval  of  such  inventories  is 
necessary  to  an  area's  15%  ROP  plan  and 
attainment  demonstration,  the  emission  inventory 
must  he  approved  prior  to  or  vrisb  the  15%  ROP 
plan  submission. 

'  The  1990  adjusted  base  year  inventory 
represents  the  "baseline  emissions"  from  wfaidi  the 
IS  percent  reduction  is  to  be  calculated,  as 
specified  under  section  ia2(bXl)(B]  of  the  AcL 


(C)  Calculate  "15%  of  adjusted  base 
year  emissions"  by  multiplying  the  1990 
adjusted  base  year  inventory  by  15%; 

(D)  Calculate  the  "total  required 
reductions  by  1996"  by  adding  emission 
reductions  from  the  pre-1990  FMVCP 
and  1990  RVP  federal  rules  to  the  15% 
of  adjusted  base  year  emissions 
calculation;  ^ 

(E)  Calculate  the  "1996  emissions 
target  level"  by  subtracting  frt)m  the 
1990  ROP  base  year  inventory  the  total 
required  reductions  by  1996; 

(F)  Calculate  the  "1996  projected 
emission  estimate"  by  a  number  of 
methods,  such  as  adding  growth  factms 
to  the  1990  adjusted  base-year 
inventory,  or  adding  growth  foctore  and 
required  emission  leducticms  to  the 
1990  ROP  inventory;  and     ' 

(G)  Calculate  the  "reduction  required 
by  1996  to  achieve  15%  net  of  growth" 
by  subtracting  the  1996  target  emissions 
level  from  the  1996  projected  emissions 
level. 

In  determining  what  control  measures 
a  State  can  use  in  its  15%  ROP  plan 
strategy,  the  Act  provides  under  section 
182(b)(1)(C)  that  emission  reductions 
from  control  measures  are  creditable  to 
the  extent  that  they  have  actually 
occurred  before  November  15. 1996.  In 
keeping  with  this  requirement,  the 
General  Preamble  states  that  all  credited 
emission  reductions  must  be  real, 
permanent,  and  enforceable,  and  that 
regulations  needed  to  implement  the 
plan's  control  strategy  must  be  adopted 
and  implemented  by  the  State  by 
November  15. 1996. 

The  EPA  has  reviewed  the  State's 
submittal  for  consistency  writh  the 
requirements  of  the  Act  and  EPA 
guidance.  A  summary  of  EPA's  analysis 
is  provided  below. 


Section  ia2(bXlXB)  defines  baaelioe  emissions  to 
mean  the  total  amounts  of  actual  VOC  emisaiows 
bttm  all  anthropogenic  sources  in  the  oaooe 
nonattainment  areas  during  the  calendar  year  of 
1990,  excluding  amissions  that  an  eliminated  by 
the  pre-1990  FMVCP  and  1990  RVP  regulatioos.  In 
the  General  Preamble,  EPA  interprets  "calendar 
year"  emissions  to  consist  of  typical  oaooe  saaeon 
weekday  emissions,  based  on  the  fact  that  the  oaooe 
National.Ambieni  Air  Quality  Standard  (NAAQS) 
(0.12  parts  per  million,  one-hour  averaged)  is 
generally  exceeded  or  violated  dwing  ocooe  season 
weekdays  when  oxooe  precursor  amissions  and 
meteorological  conditions  are  moct  conducive  to 
ozone  formation.  Oxone  seasons  are  typically  the 
summer  months. 

>  Under  section  lS2(bKlXD).  emission  reductiooa 
p(e-1900  and  1990  RVP  regulations  are  not 
creditalrfe  toward  meeting  15%.  The  emission 
reductions  which  occurred  by  1996  from  these 
regulations  are  added  to  emissions  required  to  i 
15%  to  determine  the  total  amount  of  emission 
reduction  by  199S  for  the  I 
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rV.  Analysb  of  Clark  and  Floyd 
Counties  15%  ROP  Plan 

Indiana's  15%  ROP  Summary  for 
Qark  and  Floyd  Counties  is  shown  in 
the  following  table: 
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15%  ROP  Summary  for  Clark  &  Floyd  Counties 


Calcutatlon  of  Ftoduclkm  NMds  by  1996 

1990  ClaiV  and  Ftoyd  Counbes  Total  VOC  Emissions  ™ 

1990  ROP  Eimsstons  (Anthropogenic  on»y) _ „ 

1990-1996  Noncreditable  Reductions  (Reductions  from  1990  RVP  and  Pre-1990  FMVCP  Regulations) 

1990  AG|usted  Base  Year  Emissions  (1990  ROP  Emissions  mnus  NoncredKatite  Reductions) _ 

15%  al  A(j|usted  Base  Year  Emissions  ...„ 

Total  Ejipected  Emission  Reductions  t>y  1996  (15%  of  Ad|usted  Base  Year  Emissions  plus  Nonctedtabte  Reductions) 

1996  Target  Leve<  (1990  ROP  Emissions  minus  Total  Required  Emission  Reductions  t>y  1996) 

1996  Projected  Emissions  (1990  Adjusted  Base  Year  Emissions  plus  Growtti  Factors) „ 

Reduction  Needed  to  Achieve  15  Percent  Net  of  Growth  (1996  Proiected  Emissions  minus  1996  Taiget  Level)  

Expected  Reduction  From  Mandatory  Controto 
Point  Sources: 

Volatiie  Organic  Liquid  (VOL)  Storage  Tanks  Rule  (326  lAC  8-9)  

Shiptxjtdmg  and  Ship  Repair  Rule  (326  lAC  8-12)  ,„ 

Wood  Furniture  Coaling  Rule  (326  lAC  8-11) _ „ 

Area  Sources: 

Automobile  Refinishing  Rule  (326  lAC  8-10)  „ 

Federal  Architectural  and  Industoial  Mainlertance  (AIM)  Coatings  Rule ~ 


Subtotal— Reductions  From  Mandatory  Controls 

Expected  Reducttons  From  Hon  Mandatory  Controla 

Mobile  Sources: 

Low  Reid  Vs^  Pressure  (RVP)  Gasoline  Rule— Mobile  Sources  (326  lAC  13-3) 

Improved  Basic  Vehicle  Inspection  and  Maintenance  (l/M)  Program  (326  lAC  13-1.1) 

Commuter  Credits  from  Kentucky  Motorists  _ 

Ridesharing  Program _ _ „ „ , 

Area  Sources: 

Stage  H  Gasoline  Vapor  Recovery  Rule  {326  lAC  8-4-6)  

Lower  RVP  Gasoline  Rule— Area  Sources  (326  lAC  13-3) 

Residential  Open  Bummg  (326  lAC  4-1) 

Munidpcri  Soid  Waste  (MSW)  LandNI  Rule  (326  lAC  8-8)  .~ 

Point  Sources: 

Rhodes,  Inc.  (Rhodes)  Construction  Permi „» „ _... 


Lbs  VOC/day 


162,865 
86,815 
18.986 
67,830 
10,175 
29.160 
57,665 
74,764 
17,109 


142 
1,164 
2.445 

1.172 
750 


5.673 


3,800 

2,200 

700 

56 

2J290 
787 
704 
345 

661 


Subtotal— Reduction  From  Non  Mandatory  Controls 


Total  Credteble  Reductions  From  15%  ROP  Ptam 


11.542 


17.215 


A.  Calculation  of  the  J  990  Adjusted 
Base  Year  Emission  Inventory 

To  determine  the  1990  adjusted  base 
year  inventory,  Indiana  used  its  1990 
base  year  emission  inventory  as  a 
starting  point.  This  inventory  was  found 
by  EPA  to  meet  the  requirements  of 
sections  172(c)(3jand  182(a)(1)  of  the 
Act  for  Clark  and  Floyd  Counties  and 
was  approved  on  June  20. 1994  (59  FR 
31544).  After  this  approval.  Indiana 
identified  certain  errors  with  the  point 
and  area  source  portions  of  the 
inventory  and  made  corrections  to  the 
inventory,  accordingly.  These 
corrections  were  included  with  the 
Clark  and  Floyd  15%  ROP  plan 
submittal  and  are  being  approved  in 
today's  action  as  a  revision  to  the  SIP 
(See  section  V  of  this  rulemaking 
action).  Under  the  revised  1990  base 
year  emissions  inventory,  total  V(X3 


emissions  are  162.855  lbs  VCXI/day. 
Indiana  subtracted  from  the  1990  base 
year  inventory  biogenic  emissions  and 
emissions  from  outside  CAsA.  and  Floyd 
Counties  to  determine  that  the  1990 
ROP  inventory  level  is  86.815  lbs  VOC/ 
day.  No  pre-enactment  banked  emission 
credit  was  included  in  the  inventory. 
Indiana  used  EPA's  Mobile  Source 
Emissions  Model  (MOBILE)5a  emission 
factor  model  to  determine  the  emission 
reductions  from  pre-1990  FMVCP  and 
1990  RVP  regulations;  the  1990  RCH» 
inventoiy  level  minus  these  reductions 
equates  to  a  1990  adjusted  base  year 
inventory  level  of  67.830  lbs  VOC/day. 
Indiana's  dociunentation  includes  the 
actual  1990  motor  vehicle  emissions 
using  1990  vehicle  miles  traveled  (VMT) 
and  MOBILE5a  emission  factors,  and 
the  adjusted  emissions  using  1990  VMT 
and  the  MOBILE5a  emission  bctors  in 
calendar  year  1996  with  the  appropriate 


RVP  for  the  nonattainment  area  as 
mandated  by  EPA.  The  plan  submittal 
includes  adequate  documentation 
showing  how  the  MOBILESa  model  was 
run  to  determine  the  expected  emission 
reductions  by  1996  from  pre-1990 
FMVCP  and  1990  RVP. 

B.  1996  ROP  Target  Emission  Level 

To  calculate  the  1996  taiget  emission 
level  for  Claric  and  Floyd  Counties. 
Indiana  first  multiplied  the  1990 
adjusted  base  year  inventory  by  0.15  to 
determine  that  the  15%  required 
emission  reduction  by  1996  is  10.175 
lbs  VOaday.  Then.  18.985  lbs  VOC/day 
of  reductions  &x>m  noncreditable  control 
measures  (pre-1990  FMVCP  and  1990 
RVP)  wme  added  to  the  15%  required 
reduction  to  determine  that  the  total 
expected  reductions  by  1996  is  29.160 
lbs  VOC/day.  Finally.  Indiana 
subtracted  the  1996  total  expected 


emission  reductions  from  the  1990  ROP 
emission  inventory  to  determine  that 
the  1996  emission  target  level  for  Claik 
and  Floyd  Coimties  is  57.655  lbs  VOC/ 
day. 

the  15%  ROP  plan  submittal 
adequately  documents  the  total 
expected  reductions  in  the 
nonattainment  area  by  showing  each 
step,  discussing  any  assumptions  made, 
and  stating  the  origin  of  the  nimiber 
used  in  the  calculations. 

C.  Projected  Emission  Inveritory 

To  determine  the  1996  projected 
emission  inventory,  Indiana  included  in 
the  15%  ROP  plan  the  growth  factors 
used  together  with  documentation  for 
the  assumptions  made.  Hie  point,  area, 
and  non-road  mobile  source  emission 
inventories  were  projected  using  either 
source  supplied  data,  population 
forecasts,  historical  data,  or,  where 
historical  data  were  unavailable  or  not 
suitable  to  project,  the  U.S.  Department 
of  Commerce  Bureau  of  Economic 
Analysis  (BEA)  regional  growth  data 
were  used.  The  on-road  mobile  source 
emission  inventory  was  projected  using 
MOBILE5a.  The  State's  calculations  for 
growth  in  the  on-road  mobile,  off-road 
mobile,  industrial,  and  area  source 
sectors  are  3,940  lbs  VOC/day,  691  lbs 
VOC/day,  1,150  lbs  VOC/day.  and  1.153 
lbs  VOC/day.  respectively,  for  a  total  of 
6.934  lbs  VCXVday.  Tbese  growth 
estimates  were  calculated  in  a  manner 
consistent  with  EPA  guidance 
documents.  The  projected  emissions 
were  added  to  the  1990  adjusted  base 
year  inventory  to  determine  that  the 
1990  projected  emission  inventory  level 
is  74.764  lbs  VOC/day. 

D.  Creditable  Reductions  From  Control 
Measures 

From  the  calculation  of  the  1996 
target  emission  level  and  1996  projected 
emission  level,  Claris  and  Floyd 
Counties  must  reduce  emissions  by 
17.109  lbs  VOC/day  to  secure  the  15% 
ROP  reduction.  The  Claric  and  Floyd 
Counties  1S%  RCH*  plan  does  meet  this 
requirement.  The  total  creditable 
emission  reduction  achieved  by  the 
15%  ROP  plan  is  17.215  lbs  VOC/day. 
Emission  reductions  not  needed  to  meet 
15%  can  be  used  in  Clark  aiui  Floyd 
Counties'  contingency  plan  or 
attainment  plaiL 

The  SIP  submittal  includes 
documentation  of  the  sources  or  source 
categories  which  are  expected  to  be 
afiiacted  by  each  control  measure,  the 
sources'  projected  1996  emissions 
without  controls,  and  the  assumptions 
used  to  estimate  how  much  each  control 
measure  will  reduce  the  sources'  1996 
•mlMions.  TkH»  tMumptions  were 


derived  primarily  from  Midwest 
Research  Institute's  April  30. 1993. 
document  entitled  "Support  Document 
for  Indiana's  Clark  and  Floyd 
Nonattainment  Area  1996  Rate-of- 
Progress  Plan"  (MRI  dociunent).  which 
was  contracted  by  EPA  to  assist  Indiana 
in  developing  the  15%  RCM'  plan. 

A  review  of  the  emission  reduction 
credit  taken  for  each  control  measure 
follows: 

VOL  Storage  Rule 

SIP  rule  326  LAS  8-9  requires  special 
roof  design  and  sealing  requironents  fat 
certain  VOL  storage  vessels.  Indiana  is 
only  taking  credit  from  controls  on  fixed 
roof  tanks  located  in  Floyd  County.  The 
rule's  amtrol  requirements  for  fixed 
roof  tanks  «e  assumed  to  have  an 
overall  control  efficiency  estimate  of 
96%,  with  a  rule  efilectiveness  of  80%. 
An  emission  reduction  of  142  lbs  VOC/ 
day  has  been  claimed  fix>m  this  rule, 
which  is  acceptable. 

Shipbuilding  and  Ship  Repair  Rule 

SIP  rule  326  lAC  8-12  requires 
shipbuilding  and  ship  repair  operations 
to  comply  with  certain  low- VOC  coftting 
requirements,  coating  thiiming 
limitations,  and  VOC-reducing  work     ' 
practices.  One  source,  Jeffboat,  is 
affected  by  this  rule.  Jefiboat  is  required 
to  use  water  based  weld-through  (shop) 
preconstruction  primer  with  a  VCJC 
content  of  zero.  This  limit  is 
significantly  tighter  than  EPA's  Control 
Techniques  Guideline  limit  of  5.42  lbs 
VOC/gallon  for  preconstruction  primers 
used  in  this  sotmx  category  (see  61  FR 
44050.  August  27. 1996).  In  addition  to 
documentation  contained  in  the 
submittal.  Indiana  submitted 
supplemental  documentation  diowing 
that  the  rule's  control  measiuvs  have  an 
estimated  73%  VOC  control  efficiency. 
For  the  15%  ROP  plan,  however. 
Indiana  conservatively  took  all  overall 
50%  VOC  emission  reduction  from  the 
source's  1990  emission  level.  An 
emission  reducti<Hi  claim  of  1.164  lbs 
VOC/day  for  this  rule  is  acoept^le. 

Wood  Furniture  Coating  Rule 

SIP  rule  326  lAC  8-11  requires  wood 
furniture  coating  operations  to  oHnply 
with  certain  low- VOC  coating 
requirements  and  VOC-reducing  work 
practices.  The  MRI  document  estimated 
that  the  rule's  control  requirements 
would  result  in  an  overall  55%  VOC 
emission  reductioiL  However,  based  on 
discussions  with  wood  furniture  coaters 
in  Clark  and  Floyd  Counties,  Indiana 
has  determined  that  an  overall  control 
effidency  of  32%  is  a  more  accurate 
estimate.  The  nda  efiactivwiess  is 
aasumed  to  be  80%.  An  amiarioa 


reduction  claim  of  2,445  lbs  VOC/day 
fiT>m  this  rule  is  acceptable. 

Federal  AIM  Coatings  Rule 

Pursuant  to  section  183(e}  of  the  Act, 
EPA  proposed  on  June  25, 1996  (61  FR 
32729)  a  national  rule  requiring 
manufocturers  of  AIM  coatings  to  meet 
certain  VOC  content  limitations.  The 
March  7, 1996,  EPA  memorandum 
"Update  on  the  Credit  for  the  15  Pwcent 
Rate-of-Pro^ess  Plans  tot  Reductions 
from  the  Architectural  and  Indiistrial 
Maintenance  Coatings  Rule"  allows 
States  to  take  credit  for  a  20%  reduction 
in  AIM  coating  emissions,  even  though 
promulgation  of  the  rule  has  been 
delayed.  Based  on  this  policy.  Indians 
has  claimed  750  lbs  VODday  in 
emission  reducticm,  whidi  is 
acceptable. 

Automobile  Refinishing  Rule 

SIP  rule  326  lAC  8-10  requires 
automobile  and  mobile  equipment 
refinishing  shops  to  use  lower  VOC 
coatings,  less-emitting  spray-gim  and 
spray-gun  cleaning  equipment,  and 
improved  work  practices  to  reduce 
VOC.  To  improve  rule  effectiveness,  this 
rule  also  requires  refinishing  coating 
suppliers  in  the  area  to  sell  only 
coatings  which  meet  the  VOC  limits 
required  in  the  rule.  In  addition  to 
docimientation  contained  in  the 
submittal.  Indiana  submitted 
supplemental  documentation  which 
indicates  that  an  overall  77.8%  emission 
reduction  can  be  expected  from  all  the 
control  measures  required  by  this  rule, 
with  100%  rule  effectiveness.  The 
emission  reductitm  claimed  for  this 
rule,  1.172  lbs  VOC/day.  is  acceptable. 

Low  RVP  Gasoline  (7.8  PSI)  Rule 

SIP  rule  326  lAC  13-3  requires 
gasoline  sold  in  Clark  ftnd  Floyd 
Counties  to  comply  with  a  7.8  RVP 
standard  during  the  ozone  season. 
Althou^  this  rule  regulates  RVP.  it  is 
not  an  RVP  rule  promulgated  by  the 
Administrator  before  enactment,  nor 
required  to  be  promulgated  under 
section  211(h).  Therefore,  this  rule  is 
creditable  under  section  182(bMl)(D). 
MOBILESa  was  used  to  estimate  that  the 
emission  reductions  attributable  to  this 
requirement  are  3300  lbs  VOC/day  from 
mobile  sources,  and  787  lbs  VOC/day 
from  araa  sources,  respectively.  This 
emission  reduction  claim  is  acceptable. 

Improved  I/M  Program 

Many  states  have  claimed  emission 
reductions  from  improvements  to  pre- 
existing I/M  programs  in  their  15%  ROP 
plans  bacauae  sudi  imprevements 

I  OHire  VOC  emiaiion  reductions 
,  If  not  all  ofdiar,  control 
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strategies.  For  many  States,  however, 
actual  emission  reductions  from  these 
improvements  will  not  occur  until  after 
1996.  This  is  due  to  the  substantial 
amount  of  time  needed  to  re-design  I/M 
programs  in  response  to  the  September 
18. 1995.  revisions  to  EPA's  I/M 
regulations  (60  FR  48029)  and/or  the 
mactment  of  the  National  Highway 
S3^ems  Designation  Act  of  1995 
(NHSDA).  to  secure  State  legislative 
approval  when  necessary,  and  to  set  up 
the  infrastructure  to  perform  the  testing 
program. 

Given  the  heavy  reliuice  by  many 
States  on  upigrading  I/M  to  help  satisfy 
15%  RC^  plan  reqxiirements.  and  the 
recent  NHSDA  and  regulatory  dianges 
regarding  I/Xl.  EPA  has  recognized  that 
it  is  not  possible  for  many  States  to 
achieve  emission  reductions  attributable 
to  I/M  improvements  by  November  15. 
1996.  Under  these  drciunstances. 
disapproval  of  the  15%  RC^  plan  SIPs 
woula  serve  no  purpose.  Consequently, 
under  certain  circumstances,  EPA  will 
allow  States  that  pursue  re-design  of 
their  I/M  program  to  receive  emission 
reduction  credit  for  their  15%  ROP 
plans,  evmi  though  the  emission 
reductions  from  I/M  will  occur  after 
November  15, 1996. 

Specifically,  the  EPA  will  approve  a 
15%  ROP  SIP  if  the  emission  reductions 
from  a  revised  I/M  program,  as  well  as 
from  the  other  15%  ROP  plan  measures, 
will  achieve  the  15%  level  as  soon  after 
Novonber  15. 1996.  as  practicable.  To 
m^e  this  "as  soon  as  practicable" 
determination,  the  EPA  must  determine 
that  the  15%  RCX>  plan  contains  all  VOC 
control  strategies  that  are  practicable  fm- 
the  nonattainment  area  in  question  and 
that  meaningfully  accelerate  the  date  by 
which  the  15%  level  is  achieved.  The 
EPA  does  not  beUeve  that  measures 
meaningfully  accrierate  the  15%  date  if 
they  provide  only  an  insignificant 
amount  of  reductions. 

Revisions  to  Clark  and  Floyd 
Counties'  I/M  program  (326  lAC  13-1.1) 
were  approved  by  EPA  on  March  19, 
1996  (61  FR  11142).  The  State's  I/M 
contract  requires  that  testing  vehicles 
under  the  improved  program  begin  in 
July  1997.  A  single  contractor. 
Envirotest.  Inc..  operates  a  test-only 
centralized  network  for  inspections  and 
re-inspection.  The  Indiana  I/M  program 
requires  coverage  of  all  1976  and  newer 
gasoline  powered  light  duty  passenger 
cars  and  light  duty  trucks  up  to  9.000 
pounds  Gross  Vehicle  Weight  Rating 
(GVWR).  The  State's  program  requires 
that  all  applicable  1981  and  newer 
vehicles  meet  a  transient,  mass 
emissions  tailpipe  test  that  includes  the 
purge  and  pressure  test.  All  applicable 
model  year  1976  through  1980  vehicles 


will  be  subject  to  a  RAR90  single-speed 
idle  test  that  includes  the  pressure  test. 

£PA  has  analyzed  Clark  and  Floyd 
Counties'  impSt)ved  I/M  program  to 
predict  when  the  emission  reductions 
claimed  in  the  15%  ROP  plan  for  the 
improvements  will  actually  be  secured. 
This  analysis  was  based  on  the 
m^odolo^  specified  in  EPA's  policy 
memoranda,  "Date  by  Which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15%  Plan  from  I/M  and 
Guidance  for  Recalculation,"  August  13, 
1996.  and  "Modeling  15%  VOC 
Reduction(s)  from  I/M  in  1999 — 
Supplemental  Guidance,"  December  23, 

1996.  MOBILE5b  runs  were  used  to 
evaluate  the  credit,  using  inputs  that 
reflect  actual  program  startup.  Some  of 
the  input  parameters  of  the  modeling 
included:  a  )uly  1997,  program  start 
date:  start-up  cutpoints  as 
recommended  by  EPA;  and  expected 
evaporative  test  procediues  available  at 
start-up.  The  State  has  taken  credit  in 
the  QaA.  and  Floyd  Counties  15%  ROP 
plan  for  2,200  lbs  VOC/day  reductions 
from  improvements  in  I/M.  Based  on 
EPA's  analysis,  the  emission  reduction 
claimed  will  be  secured  by  November 
1999.  (See  EPA's  August  13, 1996, 
poUcy  memorandimi  titled  "Date  by 
Which  States  Need  to  Achieve  all  the 
Reductions  Needed  for  the  15%  Plan 
from  I/M  and  Guidance  for 
Recalculation."  for  further  discussion 
on  the  acceptability  of  the  November 
1999  date). 

To  determine  whether  there  are  other 
available  potential  control  measures 
which  can  meaningfully  accelerate  the 
date  by  which  15%  emission  reduction 
in  Clark  and  Floyd  Coimties  can  be 
achieved.  EPA  compared  the  Clark  and 
Floyd  Counties  15%  ROP  plan  with 
control  measures  included  in  15%  ROP 
plans  nation-wide,  which  are  listed  in 
EPA's  report.  "Sample  City  Analysis: 
Comparison  of  Enhanced  I/M 
Reductions  Versus  other  15  Percent  ROP 
Plan  Measures. "  December  12, 1996, 
referenced  in  EPA's  policy  document 
"15%  VOC  SIP  Approvals  and  the  'As 
Soon  As  Practicable'  Test."  February  12. 

1997.  Based  upon  the  report,  EPA 
believes  that  there  are  no  other  potential 

-  control  measures  beyond  those  already 
included  in  the  Clark  and  Floyd  15% 
ROP  plan  which  can  secure  a  significant 
amount  of  emission  reduction  before 
November  1999. 

Because  Indiana's  improved  I/M 
program  will  secure  emission 
reductions  claimed  imder  the  Clark  and 
Floyd  Counties  15%  ROP  plan  by 
November  1999,  and  there  are  no  other 
potential  control  measures  which  can 
meaningfully  accelerate  the 
achievement  of  15%  reduction  in  the 


counties  before  November  1999,  the 
EPA  finds  that  the  Clark  and  Floyd 
Counties  15%  ROP  plan  does  secure 
15%  emission  reductions  as  soon  as 
practicable.  On  this  basis,  the  emission 
reductionclaimed  under  Clark  and 
Floyd  Counties'  15%  RC»>  plan  for 
imprawad  IfM  is  approvable. 

Commuter  Credits.'Kentucky  Motorists 

The  1990  baseyear  inventory 
includes  emissions  from  VMT  driven  in 
Gark  and  Floyd  Counties  by  Louisville, 
Kentucky,  motorists.  Two  post-1990 
control  measures  implemented  in 
Louisville  have  reduced  emissions  from 
these  motorists:  reformulated  gasoline 
and  1/M  pressure  checks.  MOBILESa 
was  used  to  estimate  the  emission 
reduction  in  Clark  and  Floyd  Counties 
associated  with  these  control  measiues, 
and  the  input  and  output  files  are 
included  in  the  SIP  submittal.  The 
emission  reduction  claimed  from  this 
program,  700  lbs  VOC/day,  is 
acceptable. 

Ridesharing  Program 

The  Clark  and  Floyd  Counties  15% 
ROP  plan  takes  credit  for  a  ridesharing 
program,  called  the  "Commuter  Pool," 
which  affects  commuters  in  Clark  and 
Floyd  Counties.  The  Commuter  Pool 
program  provides  companies  and 
employees  with  technical  and  financial 
assistance  in  implementing  car-pool  and 
van-pool  commuting  arrangements.  The 
program  covers  the  entire  Louisville 
metropolitan  area  and  is  administered 
by  the  Kentuckiana  Regional  Planning 
and  Development  Agency  (KIPDA),  the 
Metropolitan  Planning  Organization 
(MPO)  for  the  area.  The  program  is 
programmed  and  funded  in  the 
Louisville  metropolitan  area's  Horiaon 
2020  Transportation  Improvement  Plan 
and  fiscal  year  (FY)  1997-2000 
Transportation  Improvement  Program 
(TIP).  The  rideshare  program  is  partly 
funded  through  the  federal  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ).'* 

'To  demonstrate  emission  reductions 
achieved  by  this  program  in  Clark  and 
Floyd  Counties,  bidiana  submitted  an 
air  quality  analysis  from  KIPDA  which 
was  developed  using  a  similar 
methodology  used  to  evaluate  the  FY 
1994-1997  TIP  for  the  Louisville 
metropolitan  area.  As  part  of  this 
analysis,  KIPDA  isolated  the  impacts  of 
the  ridesharing  program  on  roadways  in 
Clark  and  Floyd  Coimties  regardless  of 


Federal  Regiater  /  Vol.  62,  No.  88  /  Wednesday.  May  7.  1997  /  Rules  and  Regulations        24821 


whether  employment  locations  are 
based  in  Indiana  or  Kentucky.  This 
impact  is  estimated  to  be  an  emission 
reduction  of  55  lbs  VOC/day. 

This  program  was  submitted  with  the 
Clark  and  Floyd  15%  ROP  plan  as  a 
transportation  control  measine  (TCM)  to 
be  included  in  the  SIP.  EPA  is,  in 
today's  action,  approving  the  TCM  as  a 
SIP  revision  (see  section  V  of  the 
rulemaking).  The  TCMiias  been 
implemented  since  1994  and  was 
initially  programmed  and  frmded  in  the 
Louisville  metropolitan  area  1994-1997 
TIP.  This  program's  cimtinued  operation 
will  be  ensured  through  fedwal 
transportation  conformity  requirements. 
The  emission  reduction  claimed  from 
the  program  is  acceptable. 

Stage  n  Gasoline  Vapor  Recovery  Rule 

SIP  rule  326  lAC  8-4-6  requires 
fecilities  that  sell  more  than  10,000 
gallons  of  gasoline  per  month  to  operate 
Stage  n  gasoline  vapor  recovery  systems 
certified  to  have  a  control  efiectiveness 
of  at  least  95%.  Indiana  has  estimated 
that  the  rule  has  an  84%  program  in-use 
efficiency,  accounting  for  annual 
inspection  program  effects  and  the 
exemption  of  facilities  with  a  monthly 
gasolhie  throughput  of  ]bss  than  10.000 
gallons.  The  State's  emission  reduction 
claim  of  2,290  lbs  VOC/day  frx>m  this 
rule  is  acceptable. 

Residential  Open  Burning  Rule 

Under  SIP  rule  326  L\C  4-1, 
residential  open  burning  is  banned  in 
Clark  and  Floyd  Counties.  Indiana 
estimated  that  this  rule  would  reduce 
open  burning  emissions  by  80%,  or  704 
lbs  VOC/day,  which  is  acceptable. 

MSW  Landfill  Rule 

SIP  rule  326  lAC  8-8  applies  to  new 
and  existing  MSW  landfills  emitting 
greater  than  55  tons  of  non-methane 
organic  compounds  per  year  and  with  a 
minimimi  design  capacity  of  100,000 
megagrams  of  solid  waste.  The  rule 
requires  the  operation  of  a  landfill  gas 
collection  system  and  combustion 
device.  Based  on  a  destruction 


efficiency  of  98%  and  collection 
efficiencies  ranging  from  50%  to  60%, 
Indiana  estimated  that  an  overall  VOC 
emission  control  efficiency  range  of 
49%  to  59%  may  be  achieved,  with  a 
rule  efiectiveaess  of  80%.  The  State  has 
claimed  345  lbs  VOC/day  in  emission 
reduction  from  this  rule,  which  is 
acceptable. 

Rhodes  Construction  Permits 

Rhodes,  located  in  Charlestown,  Clark 
County,  operates  aiieatset  web  offset 
printing  operation,  in  1990,  the  source 
was  emitting  approximately  125  tons  of 
VOC  per  year  after  controls.  Beginning 
in  October  IS.  1991,  Rhodes  began  a 
series  of  r^lacements  and  new 
installation  of  presses.  Rhodes  has  been 
issued  three  construction  permits,  CP 
019-2110,  CP  019-2696,  and  CP  019- 
4362.  in  accordance  with  326  lAC  2-1- 
3,  to  replace  and  install  presses.  These 
permits  require  Rhodes  to  improve  its 
VOC  emission  control  by  installing  and 
operating  two  thermal  incineratore  with 
a  98%  VOC  destniction  efficiency  to 
control  ink  emissions  from  all  presses  in 
the  plant. 

favdiana  estimated  emission 
reductions  from  the  VOC  control 
improvements  using  a  July  1, 1994, 
report  submitted  by  Rhodes  to  IDI^ 
pursuant  to  the  State's  emission 
statmnent  program.'  This  report  was 
based  upon  stack  test  data  with  one  of 
the  new  thermal  incineratore  in 
operation.  IDEM  inspectors  quality 
assured  the  report  and  found  it 
acceptable.  Using  software  designed  to 
calculate  annual  emissions  from  data 
submitted  imder  the  emission  statement 
program,  IDEM  determined  that  in  1994 
Rhodes  was  emitting  13.5  tons  of  VOC 
per  year  after  controls,  representing  a 
111.5  ton  VOC/year  reduction  from 
1990  levels.  IDEM  used  an  EPA 
conversion  equation  {to  account  for 
emissions  per  summertime  day)  to 
determine  that  the  new  controls  at 
Rhodes  have  reduced  emissions  by  771 
lbs  VOC/day. 

Indiana  submitted  the  Rhodes 
construction  permits  with  the  Cleric  and 


Floyd  Counties  15%  ROP  plan  and 
claimed  a  661  lbs  VOC/day  emissioo 
reduction  from  the  permits.  In  today's 
action,  EPA  is  approving  the  Rhodes 
construction  permits  as  revisions  to  the 
Indiana  ozone  SIP  (see  section  V  of  this 
rulemaking  action).  It  should  be  noted 
that  Indiana's  15%  ROP  plan  submittal 
states  the  total  reduction  from  Rhodes  as 
865  lbs  VOC/day.  However.  UyEM  has 
subsequently  indicated  to  EPA  that  the 
emission  reduction  from  Rhodes  whidi 
should  have  been  daimed  in  the 
submittal  is  771  lbs  VOC/day.  In  today's 
action.  EPA  is  approving  an  771  lbs 
VOC/day  emission  reduction  which  can 
be  credited  toward  ROP.  Since  Indiana 
claimed  661  lbs  VOC/day  in  emission 
reduction  from  Rhodes  in  the  15%  ROP 
plan  sulnnittal,  the  remaining  110  lbs/ 
day  can  be  used  toward  meeting  Clark 
and  Floyd  Counties'  attainment 
demonstration  or  contingency  plan 
requirements. 

E.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  Act.  and  57  FR 
13556).  "The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987, 
memorandum  (with  attachments)  from 
the  Assistant  Administrator  for  Air  and 
Radiation  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SO* 
[see  section  110(a)(2)(C)  of  the  Act]. 

The  control  measures  included  in  the 
Clark  and  Flc^d  Counties  15%  ROP 
plan  have  been  fully  adopted  by  Indiana 
and  have  been  submitted  to  EPA  as  a 
revision  to  the  State's  ozone  SIP.  The 
EPA  has  independently  reviewed  each 
control  measure  to  determine 
conformance  with  SIP  requirements 
under  section  110  and  part  D  of  the  Ad, 
and  the  measure's  overall  enforceability. 
RulemakiAg  action  on  eadi  control 
measure  is  as  follows: 


Control  measure 


'  MPOs  can  utiliM  Unittd  Stalas  Department  of 
TransporUtion  (DOT)  fund*  from  CMAQ.  CMAQ  U 
a  federal  program  which  provide*  funding  for 
tnnaponation  related  project*  and  programs 
deei^Md  to  contribute  to  attainment  of  air  quality 
standard*. 


VOL  Storage  Vessel  Rule  (326  lAC  8-9) 

Stiiptxjiking  and  Stiip  Repair  Rule  (326  lAC  8- 
12). 

Wood  Furniture  Coating  Rule  (326  lAC  8-11)  ... 

Federal  Arctiitectural  and  Industrial  Mainte- 
nance Coalings  Rule. 

Automobile  Refinistiing  Rule  (326  lAC  8-10)  ...„ 


Date  of  EPA  appiraval 


January  17, 1997  (62  FR  2593) 
January  22, 1997  (62  FR  3216) 

October  30, 1996  (61  FR  55889) 

Proposed  federal  mguiaion  tor  which  Indnna  can  take  cnOt  (See  March  7, 1 

dum  from  Jehn  Seiz,  Director.  Oflioe  of  Air  Quaity  Plarwwig  and  Standards  to 

vision  Dwectors). 
June  13. 1996  (61  FR  29965) 


Regioniri  D»- 


*  Indiana's  emission  statement  program  (326  lAC 
2-6)  «vas  adopted  pursuant  to  section  lS2(a)(3)(B) 
of  the  Act.  Under  this  program,  owners  and 
operators  of  stationary  sources  of  VOC  or  oxide*  of 
nitrogen  (NO.)  are  required  to  provide  annual 


statements,  in  a  format  required  under  326  LAC  2- 
6.  showing  actual  emissions  of  NO.  and/or  VOC 
^m  the  sourt:es.  EPA  approved  Indiana's  emission  - 
statement  program  on  ]unt  tO,  1994  (59  FR  29953). 
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Controt  measure 

Date  of  EPA  approval 

Low  RVP  Gasoline  Rule  (326  lAC  13-3)  

Irmroved  Basic  l/M  (326  lAC  13-1  1)  

February  9.  1996  (61  FR  4895) 
March  19.  1996  (61  FR  11142) 

Commulief  Credits.  Kentucky  Motorists 

KIPDA  Rkteshahm  Pitxvam 

February  16,  1994  (59  FR  7716)  (Federal  retomiulated  gasoline) 

July  28.  1995  (60  FR  38700)  (Louisville  Hybnd  l/M) 

Date  01  EPA  approval  action  is  date  of  today's  Fadaral  Registar.  See  discussion  below. 

April  28.  1994  (59  FR  21942) 

February  1.  1996  (61  FR  3581) 

January  17.  1997  (62  FR  2591) 

Date  of  EPA  approval  action  is  date  of  today's  Fadaral  Ragistar.  See  discussion  below. 

Stage  II  Vapor  Recovery  (326  lAC  8-4-6)  

RMideribaJ  Open  Burning  Ban  (326  lAC  4-1)  ... 
Municipal  SoM  Waste  Landfills  (326  lAC  8-8)  .. 
Rhodes  Construction  Permits - 

F.  Transportation  Conformity  1996 
Mobile  Source  Emissions  Budget 

Section  176(c)  requires  States  to 
submit  SIP  revisions  establishing  the 
State's  criteria  and  procedures  for 
assessing  the  conformity  of  federal 
actions  (transportation  and  general)  to 
the  SIP'S  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  National  Ambient  Air 
Quality  Standards  and  achieving 
expeditious  attainment  of  such 
standards.  These  conformity  SIP 
revisions  must  assure  that  federal 
actions  will  not:  (1)  cause  or  contribute 
to  any  new  violation  of  any  standard  in 
any  area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area.  To  assure 
conformity  with  the  SIP.  conformity 
analyses  for  transportation  projects  must 


take  into  account  the  amount  of  on-road 
mobile  source  emissions  that  can  be 
emitted  in  accordance  with  SIP 
emission  reduction  milestones.  For 
purposes  of  EPA  transportation 
conformity  determinations,  the  1996 
emission  level  for  on-road  mobile 
sources  that  is  achieved  from  the  15% 
ROP  plan  constitutes  the  1996  VCX) 
mobile  source  emission  budget  for  Clark 
and  Floyd  0>unties.  This  level,  which  is 
derived  from  MOBILESa  using  1996 
estimated  emissions  with  improved  I/M, 
7.8  low  RVP,  and  Kentucky  commuter 
credits,  is  17.340  lbs  VOC/day. 
Therefore,  final  approval  of  the  15% 
ROP  plan  also  approves  the  1996  mobile 
source  VOC  emission  budget. 

For  years  after  1996,  conformity 
determinations  addressing  VCXIs  must 
demonstrate  consistency  with  this  plan 
revision's  motor  vehicle  emissions 
budget,  and  satisfaction  of  the  build/no- 
build  test,  as  defined  under  40  CFR  part 
93. 


G.  Conclusion 

The  EPA  has  reviewed  the  Clark  and 
Floyd  Counties  15%  ROP  plan  SIP 
revision  submitted  to  EPA  as  described 
above,  and  finds  that  the  plan  satisHes 
the  applicable  requirements  of  the  Act, 
as  well  as  EPA  guidance  for  such  plans. 
Therefore,  the  EPA,  in  this  action,  is 
approving  these  plans  as  a  revision  to 
the  Indiana  ozone  SIP. 

V.  Other  Rulemaking  Actions 

A.  Corrections  to  1990  Base  Year 
Emissions  Inventory 

Corrections  for  Clark  and  Floyd 
Counties  1990  base  year  emissions 
inventory  were  submitted  as  Ap[>endix 
B  in  the  15%  ROP  plan  submittal.  In 
today's  action,  EPA  is  approving  the 
revised  1990  base  year  emissions 
inventory  as  a  revision  to  the  SIP.  The 
following  table  explains  the  revisions: 


Revisions  to  Clark  and  Floyd  Counties'  1990  Base-Year  Emission  Inventory 


Sources  affected 

ExpiarMlion  of  changes 

Service  station  tank  breatfimg  area 
soums. 

AsNand  — 

Rhodes » ^» — 

Loiisvile  Hardwoods,  mc 

ControSad  amissions  from  service  station  tank  tveathing  were  erroneously  included  in  the  1990  base  year 
emissions  inventory  and  have  now  been  refTX)ved. 

Ashland  has  submitted  corrected  1990  base  year  enfwsions  for  its  point  sources. 

Rhodes  was  not  included  in  the  1990  base  year  emissions  inventory.  Emissions  from  the  source  have  now 
been  added. 

Because  Louisville  Hardwoods'  1990  emissions  were  less  than  the  10  tons  VOC/year  point  source  inven- 
tory cut  oft.  the  source's  emissions  heva  been  shifted  from  the  point  source  nventory  to  the  area  source 
inventory. 

B.  Ridesharing  Program 

Included  as  a  requested  SIP  revision 
in  the  Clark  and  Floyd  15%  ROP  plan 
submittal  is  a  ridesharing  program, 
called  the  Commuter  Pool,  affecting 
conunuters  in  Clark  and  Floyd  Counties. 
The  Commuter  Pool  program  provides 
companies  and  employees  in  the 
Louisville  metropolitan  area  (including 
Qark  and  Floyd  Counties)  with 
technical  and  financial  assistance  in 
implementing  car-pool  and  van-pool 
commuting  arrangements. 

To  take  credit  for  the  ridesharing 
program,  the  program  must  be  approved 
by  EPA  as  a  Transportation  Control 


Measure  (TCM)  and  incorporated  in  the 
SIP.  EPA's  requirements  for  TCMs  are 
summarized  in  the  June  1993.  EPA 
guidance  document,  Guidance  on 
Preparing  Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of- Progress  Plans.  The  required 
elements  are  (1)  A  complete  description 
of  the  measure,  and,  if  possible,  its 
estimated  emissions  reduction  benefits: 
(2)  evidence  that  the  measure  was 
properly  adopted  by  a  jurisdiction(s) 
with  legal  authority  to  execute  the 
measure:  (3)  evidence  that  funding  will 
be  available  to  implement  the  measure; 
(4)  evidence  that  all  necessary  approvals 
have  been  obtained  from  all  appropriate 


government  offices:  (5)  evidence  that  a 
complete  schedule  to  plan,  implement, 
and  enforce  the  measure  has  been 
adopted  by  the  implementing  agencies; 
and  (6)  a  description  of  any  monitoring  ■ 
program  to  evaluate  the  measure's 
effectiveness  and  to  allow  for  necessary 
in-place  corrections  or  alterations. 
'The  Commuter  Pool  program,  as 
submitted  by  Indiana  in  the  Clark  and 
Floyd  15%  ROP  plan  submittal,  fully 
satisfies  TCM  requirements  based  on  the 
following:  (1)  A  complete  description  of 
the  program  and  estimated  emission 
reduction  are  provided  in  the 
documentation  submitted  with  the  ROP 
plan;  (2)  the  measure  has  been  adopted 


by  KIPDA,  the  authorized  MPO  for 
Louisville;  (3)  the  program  is  currently 
operating  and  has  received  federal 
CMAQ  program  money  for  operation;  (4) 
all  necessary  approvals  have  been 
obtained  from  DOT  on  the  FY  1997- 
2000  TIP  and  Horizon  2020 
Transportation  Plan  (which  includes  the 
TCM);  (5)  the  Transportation  Plan  and 
TIP  constitute  the  schedule, 
implementation  mechanism,  and  also 
the  enforcement  mechanism  for  the 
TCM  (the  conformity  provisions  in  40 
CFR  part  93  provide  that  TCMs  in  an 
approved  SIP  must  be  implemented  on 
schedule  before  a  conformity 
determination  can  be  made  by  DOT); 
and  (6)  the  CMAQ  program  requires 
monitoring  of  programs  funded  under 
CMAQ  and  annual  reports  to  DOT  on 
achieved  emission  reductions.  The 
Commuter  Pool  TCM,  therefore,  is 
approvable. 

C  Rhodes  Permits 

Rhodes'  heatset  web  offset  printing 
operations  are  subject  to  three 
construction  permits  issued  under  326 
LAC  2-1  of  the  Indiana  rules.  The 
construction  permits  are  CP  019-2110, 
CP  019-2696.  and  CP  019-4362.  issued 
October  15, 1991,  December  18, 1992. 
and  April  21, 1995,  respectively.  These 
permits  were  submitted  with  the  Qark 
and  Floyd  15%  ROP  plan  as  a  revision 
to  the  SIP. 

Under  the  construction  permits, 
Rhodes  must  not  op>erate  its  presses 
unless  the  incinerators  are  functioning 
properly.  Each  incinerator  must  meet  a 
98%  VOC  destruction  efficiency,  and 
must  maintain  a  combustion 
temperature  at  or  above  14(X)  degrees 
Fahrenheit  (760  degrees  Celsius)  to 
ensure  continuous  compliance  with  the 
destruction  efficiency.  Ilie  plant  must 
meet  a  VOC  capture  efficiency  of  86%. 
assuring  an  overall  efficiency  of  84% 
minimum.  Rhodes  was  required  to 
conduct  an  initial  compliance  stack  test 
for  each  incinerator.  Daily  record 
keeping  of  the  incinerators'  minimum 
operating  inlet  temperature  and 
minimum  duct  velocity  must  be  kept  for 
at  least  two  years.  Exceedances  must  be 
reported  to  IDEM. 

These  permits  are  being  approved  in 
today's  action  as  revisions  to  the 
Indiana  ozone  SIP. 

VL  Final  Rulemaking  Action 

The  EPA  approves  Indiana's  15% 
RCtf>  plan  for  Claric  and  Floyd  Counties 
as  a  revision  to  the  SIP.  For 
transportation  conformity  purposes, 
final  approval  of  this  15%  ROP  plan 
also  approves  the  1996  mobile  source 
emission  budget  of  16,785  lbs  VOC/day. 
EPA  also  approves  corrections  to  Claik 


and  Floyd  Counties  1990  base  year 
emissions  inventory,  the  Rhodes 
permits,  and  the  ridesharing  program 
TCM  included  in  the  15%  ROP 
submittal. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  July  7, 1997 
unless,  by  June  6, 1997.  adverse  or 
critical  comments  on  the  approval  are 
received. 

If  the  EPA  receives  adverse 
comments,  the  approval  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  July  7, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Vn.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

This  acti(Hi  has  been  classified  as  a 
Table  3  action  for  signatiire  by  the 
Regional  Administrator  under  the 
procediu«s  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  er 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
overpopulations  of  less  than  50,(XX). 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA..  427 
U.S.  246.  256-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
undertake  various  actions  in  assodaticm 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state.  local,  or  tribal 
governments,  or  the  private  sector, 
result  bom  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  Section  801(aKl}(A)  as  added 
by  the  Small  Business  R^ulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  attaining  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publicaticm  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  Section 
804(2). 

F.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  7, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affiact  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extrad  the 
time  Mdthin  which  a  petition  for  judicial 
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re>'iew  may  be  filed,  and  shall  not 
postpone  the  effiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  cMitrol,  Hydrocarbons. 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated.  April  16, 1997. 
William  E.  MmM. 

Acting  Beponol  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  S2— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Aalhariljr:  42  U.S.C  7401-7671q. 

2.  Section  52*770  is  amended  by 
adding  paragraph  (c)(118)  to  read  as 
follows: 

§  82.770    MMMMcaMon  o(  Plan. 


(118)  On  July  12. 1995.  Indiana 
submitted  as  a  revision  to  the  State 
Implementation  Plan  construction 
permiU  CP  019-2110,  CP  019-2696,  and 
CP  019-4362,  issued  under  Indiana  rule 
326  lAC  2-1.  The  permits  establish 
volatile  organic  compound  control 
requirements  for  Rhodes  Incorporated's 
heatset  web  offset  printing  presses. 

(i)  Incorporation  by  reference. 
Construction  Permit  CP  019-2110. 
issued  and  effective  October  15. 1991; 
Construction  Permit  CP  019-2696. 
issued  and  effective  December  18. 1992: 
Construction  permit  CP  019-4362. 
issued  and  effective  April  21, 1995. 

3.  Section  52.777  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

fa.777    ConlrotI 

>  fhydrocaibon). 


f  52.777    Control  Strategy:  Photocdamical 
Oxidants  (hydrocartMMi). 

***** 

(n)  On  July  12, 1995.  Indiana 
submitted  corrections  to  the  1990  base 
year  emissions  inventory  for  Clark  and 
Floyd  Counties.  The  July  12. 1995, 
corrections  are  recognized  revisicms  to 
Indiana's  emissions  inventory. 

5.  Section  52.777  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

152.777    Control  Strategy:  Pttotochamlcal 
Oxidants  (hydrocartMMt). 

(o)  On  July  12, 1995.  Indiana 
submitted  as  a  revision  to  the  Indiana 
State  Implementation  Plan  a  ridesharing 
transportation  control  measure  which 
affects  commuters  in  Clark  and  Floyd 
Counties. 

|FR  Doc.  97-11908  Filed  5-6-97;  8:45  am] 
HUSMCOOt  I 


(m)  On  July  12. 1995.  Indiana 
submitted  a  15  percent  rate-of- progress 
plan  for  the  Clark  and  Floyd  Counties 
portion  of  the  Louisville  ozone 
nonattainment  area.  This  plan  satisfies 
Clark  and  Floyd  Counties'  requirements 
under  section  182(b)  of  the  Gean  Air 
Act.  as  amended  in  1990. 

4.  Section  52.777  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 
[UT-001-0003a:  FRL-6818-e] 

Cteen  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan;  UT;  Standards  of  Performanca 
for  New  Stationary  Sourcaa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Utah  with  a 
letter  dated  November  20. 1996.  The 
submittal  included  the  State  adoption  of 
a  new  rule.  R307-18-1.  which 
incorporates  by  refierence  the  Federal 
new  soiutx  performance  standards 
(NSPS)  in  40  CFR  part  60.  as  in  effect 
on  March  12,  1996.  EPA  is  approving 
the  State's  siibmittal  because  it  is 
consistent  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  (Act). 
DATES:  This  action  will  become  effective 
on  July  7. 1997,  unless  comments  are 
received  in  writing  by  June  6, 1997.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper.  8P2-A.  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Air  Program,  Environmental 
Protection  Agency.  Region  Vm.  999 
18th  Street,  suite  500,  Denver.  Colorado 


80202-2405:  Division  of  Air  Quality. 
Utah  Department  of  Environmental 
Quality.  150  North  1950  West.  P.O.  Box 
144820.  Salt  Lake  City,  Utah  84114- 
4820;  and  The  Air  and  Radiation  E)ocket 
and  Information  Center,  401  M  Street. 
SW.  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  Vm.  (303) 
312-6445. 

SUPPlfMENTARY  INFORMATION: 

L  Analysis  of  State's  Submission 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Sections  110(a)(2)  and  110(1)  of  the  Act 
provide  that  each  implementation  plan 
or  plan  revision  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  hearing.  In  accordance  with 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V,  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

To  entertain  public  comment,  the 
State  of  Utah.  aJter  providing  adequate 
notice,  held  a  public  hearing  on  July  16. 
1996  on  the  proposed  revision  to  the 
Utah  Air  Conservation  Regulations. 
Following  the  public  hearing,  the  State 
adopted  the  rule  revision  on  September 
9. 1996.  The  Governor  of  Utah 
submitted  the  SIP  revision  on  November 
20, 1996,  and  supporting  documentation 
was  submitted  by  the  Director  of  the 
Utah  Division  of  Air  Quality  on 
December  2. 1996.  The  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V.  The  submittal  was 
found  to  be  complete  and  a  letter  dated 
March  28, 1997  was  forwarded  to  the 
Governor  finding  the  submittal 
complete. 

B.  This  Action 

The  State  of  Utah  adopted  a  new  rule, 
R307-18-1.  which  incorporates  by 
reference  the  Federal  NSPS  in  40  CFR 
part  60,  as  in  effect  on  March  12, 1996. 
The  State  had  previously  relied  on  Utah 
Air  Conservation  Regulations  R307-1-1 
and  R307-1-3.1.8.B.  to  provide 
authority  for  implementation  and 
enforcement  of  Uie  NSPS.  Under  these 


provisions,  the  State  had  authority  to 
implement  and  enforce  new  and  revised 
NSPS  as  soon  as  such  standards  were 
promulgated  by  EPA.  Accordingly.  EPA 
provided  automatic  delegation  of  each 
new  and  revised  Federal  NSPS  to  the 
State  of  Utah  (see  49  FR  36369. 
September  17. 1984).  However,  with  the 
State's  adoption  of  R307-18-1.  which 
only  Incorporates  by  refnence  the 
Federal  NSPS  as  in  effect  on  March  12. 
1996.  the  State  no  longer  has  authority 
to  receive  automatic  delegation. 
Consequently,  EPA  is  rescinding  the 
automatic  delegation  of  NSPS  to  Utah. 
In  order  for  the  State  to  have  authority 
to  implement  and  enforce  Federal  N^*S 
that  are  adopted  or  revised  after  March 
12. 1996.  the  State  urill  need  to  go 
through  State  rulemaking  to  adopt  those 
standards  and  request  EPA  approval. 

In  addition  to  incorporating  by 
reference  the  Federal  NSPS  in  40  CFR 
part  60  as  of  March  12, 1996,  R307-1- 
18  provides  that  the  term 
"administrator,"  asit  is  used  in  40  CFR 
part  60,  shall  mean  the  Executive 
Secretary  of  the  Utah  Air  Quality  Board 
unless  such  authority  cannot  be 
delegated  to  the  State  by  EPA.  EPA  finds 
that  R307-1-18  is  consistent  with  the 
Federal  NSPS  regulations  in  40  CFR  part 
60  and.  therefore,  is  approvable. 

n.  Final  Action 

EPA  is  approving  Utah's  SIP  revinon, 
as  submitted  by  the  Governor  on 
November  20. 1996,  of  the  new  Utah  Air 
Conservation  Regulation  R307-1-18. 
which  incorporates  by  reference  the 
Federal  NSPS  in  40  CFR  part  60  as  in 
effect  on  March  12, 1996.  Since  the 
State  no  loi^r  has  authority  to 
implemmt  and  enforce  new  and  revised 
Federal  NSPS  as  soon  as  promulgated, 
EPA  is  rescinding  its  automatic 
delegation  of  NSPS  that  had  been 
previously  granted  to  Utah. 

This  approval  provides  the  State  with 
the  authority  to  implement  and  enforce 
all  Federal  NSPS  in  40  CFR  part  60  as 
in  effec^on  March  12, 1996.  However, 
the  State's  NSPS  authority  does  not 
include  those  authorities  which  cannot 
be  delegated  to 'the  ststes.  as  defined  in 
40  CFR  part  60  and  EPA  policy. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
commrats.  However,  in  a  separate 
document  in  this  Federal  Roister 
publication.  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  7. 1997 
unless,  by  June  6, 1997,  adverse  or 
critical  comments  are  received. 


If  EPA  receives  sudi  comments,  this 
action  will  be  with(ka«m  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  July  7, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  ^P.  Each 
request  for  revision  to  a  SIP  riiall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviitmmental 
factors  and  in  relatirai  to  relevant 
statutory  and  regulatory  requirements. 

m.  Administrative  Reqairements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediu«s  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  asrevised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  Tlie  Office  of  Management 
and  Budget  (C^fIB>has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  R^ulatcny  Flexibility  Act, 
5  U.S.C  600,  et  $eq.,  EPA  must  prepare 
a  regulatOTy  flexibility  analysis 
assessing^the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rufe  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

^P  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requiranents,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Fedend  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu«  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.PJl.,  427  U.S.  246.  256-66  (1976):  42 
U.S.C  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  die  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule ' 
that  includes  &  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  government  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  mme.  Under  Sectitm 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Secticm  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State.  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  not  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action;   . 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(8)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996;  EPA 
submitted  a  report  containing  this  rufe 
and  other  required  infofmation  to  the 
U.S.  Senate,  die  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Fedoral  Ki^islsr.  This  rule  is 
not  a  "ma)or  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  secticm  307(b)(1)  of  the  Cleen 
Air  Act,  petiticHis  for  judicial  review  of 
this  acticm  must  be  filed  in  the  United 
States  Court  of  Appeals  Iot  the 
appropriate  circuit  by  July  7, 1997. 
Fihng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
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for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

ListofSulqecto 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Nitrogen  dioxide.  Reporting 
recordkeeping  requirements. 

40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control. 

Dated:  April  18, 1997. 
Jack  W.  McGraw. 
Acting  Regicmal  Administrator. 

Chapter  I,  tide  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  IT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

S52.2320    MantHteaUon  of  plan. 


(c)*  •  * 

(37)  On  November  20, 1996.  the 
Governor  of  Utah  submitted  a  revision 
to  the  Utah  State  Implementation  Plan. 
The  submittal  included  a  new  Utah 
regulation  which  incorporates  by 
reference  the  Federal  new  source 
performance  standards  in  40  CFR  part 
60,  as  in  effect  on  March  12, 1996. 

(i)  Incorporation  by  reference. 


(A)  Utah  Air  Conservation 
Reflations,  R307-18-1,  "Standards  of 
Performance  for  New  Stationary  Sources 
(NSPS),"  effective  September  9, 1996, 
printed  October  19, 1996. 

PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7413. 
7414,  7416,  7601,  and  7602. 

Sutipart  A— General  Proviaions 

2.  In  §  60.4(c),  the  table  for 
"Delegation  Status  of  New  Source 
Performance  Standards  ((NSPS)  for 
Region  Vni]"  is  amended  by  adding  to 
the  end  of  the  table  an  entry  for 
"WWW— Municipal  Solid  Waste 
Landfills"  to  read  as  follows: 

f6a4    AddrsM. 

•        •        •        •        • 

(c)*  •  • 


Delegauon  Status  of  New  Scxjrce  Performance  Standards 

[(NSPS)  for  Region  Vliq 


WWW    Munidptf  Solid  Waste  LandMs 


SUB- 
PART 


C» 


MT' 


ND^ 


SD' 


UT' 


n 


WY 


*  IndMrmon  approve  of  New  Source  Performance  Standards  as  part  of  ttie  State  Implementation  Plan  (SIP). 
(*)  IndfcatBg  approval  of  State  regulations. 


[FR  Doc.  97-11913  Filed  5-6-97;  8:45  am] 
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aiwnoffiaa  lOi  neauHiy,  unina 
I  PoHcy  CtianQa 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


EPA  is  approving  a 
redesignation  request  for  the  Reading, 
Pennsylvania  ozone  nonattainment  area, 
and  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Pennsylvania.  The 
revisions  consist  of  a  maintenance  plan 
and  1990  base  year  inventories  for  the 
Reading  area  (Berks  Coimty, 
Pennsylvania).  In  addition,  for  the 


purposes  of  redesignation,  EPA  is 
proposing  to  approve  Pennsylvania's 
legislative  authority  to  adopt  and 
implement  a  vehicle  inspection  and 
maintenance  program.  These  actions  are 
being  taken  under  sections  107  and  110 
of  the  Clean  Air  Act  Furthermore,  EPA 
is  rhanging  its  policy  on  redesignation 
requirements  for  ozone  nonattainment 
areas  in  the  Ozone  Transport  Region 
(OTR).  The  policy  change  makes 
redesignation  requirements  for  areas  in 
the  OTR  consistent  with  requirements 
for  areas  outside  the  OTR  by 
interpreting  meeting  the  requirements 
under  section  184  of  the  Clean  Air  Act 
as  not  being  a  prerequisite  for  the 
purpose  of  redesignation.  The  policy 
does  not  affiect  obligations  required 
under  other  sections  of  the  Act 

EFFECTIVE  DATE:  This  final  nde  is 
effective  on  June  6, 1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 


Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Maria  A.  Pino,  (215)  566-2181,  at  die 
EPA  Region  m  office  address  listed 
above,  or  via  e-mail  at 
pino.mariaOepamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  in  address. 

SUPPtEMBfTARY  INFORMATION:  On 
October  10, 1996  (61  FR  53174),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  approval  cf  the 
redesignation  request,  maintenance 
plan,  and  1990  volatile  organic 
compoimd  (VOC),  oxides  of  nitrogen 
(NOx),  and  carbon  monoxide  (CO)  base 
year  inventories  for  the  Reading  area, 
contingent  upon  Pennsylvania's 
correction  of  all  deficiencies  contained 
in  the  maintenance  plan  and 


inventories.  In  that  same  Federal 
Kegisler  document,  EPA  also  proposed, 
in  the  alternative,  to  disapprove  the 
redesignation  request,  maintenance 
plan,  and  base  year  inventories  for  the 
Reading  area,  if  Pennsylvaiiia  does  not 
correct  the  deficiencies.  In  addition,  for 
the  purposes  of  redesignation,  EPA 
proposed  approval  of  Pennsylvania's 
legislative  authority  to  adopt  and 
implement  a  vehicle  inspection  and 
maintenance  program.  Finally,  EPA 
proposed  a  change  in  its  policy  on 
redesignation  requirements  for  ozone 
nonattainment  areas  in  the  OTR. 

Public  comments  were  received  or 
the  Notice  of  proposed  rulemaking 
(NPR),  and  are  addressed  below  in  the 
Response  to  Comments  section  of  this 
doctunent. 

Background 

Pennsylvania  formally  requested  that 
EPA  redesignate  the  Reading  area  on 
November  12, 1993.  Pennsylvania 
submitted  the  maintenance  plan  and 
1990  VOC,  NOx.  and  CO  base  year 
inventories  for  the  Reading  ozone 
nonattainment  area  as  formal  SIP 
revisions  on  November  12, 1993. 
Pennsylvania  amended  the  maintenance 
plan  on  January  13, 1994  and  May  12, 
1995.  Most  recently,  Pennsylvania 
submitted  a  revised  maintenance  plan 
and  revised  inventories  on  January  28, 
1997. 

On  October  10, 1996,  EPA  published 
a  proposed  approval  of  the 
redesignation  request,  maintenance 
plan,  and  inventories,  contingent  upon 
Pennsylvania  correcting  deficiencies 
identified  in  its  submittals  (61  FR 
53174).  On  January  28, 1997, 
Pennsylvania  submitted  a  maintenance 
plan  and  1990  base  year  inventories  for 
the  Reading  area,  which  completely 
supersede  the  previous  submittals  and 
address  the  requirements  of  EPA's 
proposed  approval. 

As  stated  in  EPA's  proposed  approval 
of  the  Reading  area  redesignation 
request,  maintenance  plan,  and  1990 
base  year  inventories  (61  FR  53174),  in 
order  to  correct  the  deficiencies  that 
exist  in  the  redesignation  request, 
maintenance  plan,  and  1990  base  year 
emission  inventories,  Pennsylvania  was 
required  to  submit  the  following  to  EPA 
by  February  3, 1997: 

(1)  Adequate  technical  support  to 
justify  the  projected  emission 
inventories  (2007  and  2004),  including 


gnnrth  factors  (not  surrogates),  sample 
calculations  for  point,  area,  and  mobile 
sources,  and  mc^ile  source  emissions 
modeling  sample  runs; 

(2)  Tedinical  support  to  justify  the 
1990  base  year  emission  inventories 
submitted  in  the  redesignation  request. 
This  support  must  include  sample 
calculations  for  point,  area,  and  mobile 
sources,  a  list  of  all  point  sources,  and 
mc^ile  source  emissicms  modeling; 

(3)  Complete  and  approvable 
reasondily  available  control  technology 
(RACT)  SIP  revisions  for  all  applicable 
sources  (all  VOC  and  NOx  sources  with 
the  potential  to  emit  100  tons  per  year 
(TPY)  or  more  in  the  Reeding  area); 

(4)  A  decimation  that  all  required 
RACTs  have  been  submitted:  and 

(5)  SIP  revisions  to  the  Reading  area 
maintenance  plan  so  that  it  provides 
adequate  contingency  measures.  The 
plan  must  contain  a  list  of  measures  to 
be  adopted  and  a  schedule  and 
procedures  for  adoption  and 
implementation.  The  plan  must  also 
identify  s{>ecinc  triggers  used  to 
determine  when  the  contingency 
measures  need  to  be  implemented  and 
a  schedule  for  implemeittation  of  the 
contingencies  in  the  event  that  they  are 
implemented.  The  list  of  contingency 
measures  must  include  a  basic  vehicle 
inspection  and  maintenance  (I/M) 
program,  in  the  event  that  enhanced  1/ 
M  requirement  under  section  184  is  net 
implemented.  The  plan  must  contain  a 
schedule  for  implementation  of  a  basic 
I/M  program  that  complies  with  40  CFR 
51.372(c)(4).  This  schedule  will  be 
triggered  when  Pennsylvania  chooses  to 
implement  basic  I/M  as  a  contingency 
measure. 

EPA's  Evalu^on  of  Pemuyhrania's 
January  28. 1997  SIP  Submittal 

EPA  has  determined  that 
Pennsylvania's  January  28. 1997  SIP 
submittal  has  adequately  addressed  the 
five  requirements  listed  above,  and 
thereby  corrected  all  deficiencies  that 
previously  existed  in  Pennsylvania's 
maintenance  plan  and  1990  VOC,  NOx, 
and  CO  inventories  for  the  Reading 
ozone  nonattainment  area.  A  brief 
description  of  how  Pennsylvania's 
submittal  addresses  the  five 
requirements  is  provided  below. 

(1)  Projected  Emission  Inventories 

Pennsylvania's  January  28, 1997 
revision  to  the  maintenance  plan  for  the 


Reading  area  includes  adeqtiate 
technical  support  to  justify  the  projected 
emission  inventories  (2007  and  2004), 
including  growth  factors  (not 
surrogates),  sample  calculations  for 
point,  area,  and  mobile  sources,  and 
mobile  source  emissions  modeling 
sample  runs. 

(2)  1990  Base  Year  Emission  Inventories 

Pennsylvania's  revised  maintenance 
plan  for  the  Reading  area  contains 
adequate  technical  support  to  justify  the 
1990  base  year  emission  inventories  for 
the  Reading  area.  The  support  materials 
include  sample  calculations  for  point, 
area,  and  mobile  sources,  a  list  of  all 
point  sources,  and  mobile  source 
emissions  modeling. 

Pennsylvania  developed  an 
attainment  emissions  inventory,  for  the 
year  1992,  to  identify  the  level  of 
emissions  sufficient  to  achieve  the 
ozone  standard.  The  revised 
maintenance  plan  contains 
comprehensive  inventories  for  the  1990 
base  year,  as  well  as  the  years  1992. 
2004  and  2007,  prepared  according  to 
EPA  guidance  for  ozone  precursors, 
VOCs,  NOx.  and  CO  emissions  to 
demonstrate  attainment  and 
maintenance.  The  inventories  include 
area,  stationary,  non-road  mobile  and 
mobile  sources.  The  1992  inventory  is 
considered  representative  of  attainment 
conditions  becaiise  the  standard  was  not 
violated  during  1992,  and  because  that 
year  was  (Hie  of  the  three  years  upon 
which  the  attainment  demonstration 
was  based.  The  plan  includes  a 
demonstration  that  emissions  will 
remain  below  the  1992  attainment  3^ear 
levels  for  a  10  year  period  (2007)  and 
provides  an  interim-year  inventory,  as 
required  by  EPA  guidance,  for  the  year 
2004.  Pennsylvania  has  demonstrated 
that  emissicms  for  ozone  precursors 
through  the  year  2007  will  remain 
below  the  1992  attainment  3rear  levels 
because  of  permanent  and  enforceable 
measures,  while  allowing  for  growth  in 
population  and  vehicle  miles  traveled 
(VXfT). 

The  following  table  summarizes  the 
average  peak  ozone  season  weekday 
VOC,  NOx.  and  CO  emissions  for  the 
major  anthropogenic  source  categories 
for  the  1990  base  year  inventory,  the 
1992  attainment  year  inventory,  and  the 
projected  2004  and  2007  inventories  for 
the  Reading  area. 


Emissions  (tons  per  day) 

1990 

1992 

2004 

2007 

VOCs 

Point  sources 

Area  sources 

~ ~ ~ 

12.41 
25.96 

12.01 
25.13 

11.73 
21.47 

12.03 
20.96 
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Emesions  (tons  per  day) 

1990 

1992 

2004 

2007 

ftlniiiin  ^mtfmft                                                                                                    

25.29 

22.59 

19.36 

19.00 

Total             „ 

63.66 

59.73 

52.56 

51.99 

NOx 

Prun*  cnsamAQ 

25.60 

2.63 

29.54 

25.20 

2.66 

28.78 

21.65 

2.78 

25.57 

22.40 

AfAa  sources 

2.62 

MoMe  sources  -. 

- 

25.43 

ToM 

57.77 

56.63 

50.00 

50.66 

CO 

9.12 

2.65 

252.74 

8.56 

2.66 

225.22 

7.83 

2.74 

165.52 

7.71 

Area  sources  

Mnhilw  wvnm 

- 

2.76 
16620 

ToW                        

264.51 

236.43 

176.09 

176.67 

(3)RACr 

Pennsylvania  has  submitted  RACT 
SIP  revisions  for  all  major  sources 
subject  to  RACT  in  the  Reading  area.  At 
the  time  of  EPA's  proposed  approval,  on 
October  10. 1996,  EPA  had  identified 
four  sources  for  which  Pennsylvania 
was  required  to  submit  RACT  SIPs. 
Subsequently,  EPA  identified  a  fifth 
source  as  being  subject  to  RACT. 
However.  Pennsylvania's  revision  to  the 
Reading  area  maintenance  plan 
indicates  that  two  of  these  sources  are 


subject  to  federally  enforceable  state 
operating  permit  conditions  that  limit 
their  potential  emissions  to  less  than 
100  tons  per  year  NOx-  Therefore,  EPA 
considers  these  sources  to  be  no  longer 
subject  to  RACT. 

Ghi  March  20, 1997.  Pennsylvania 
withdrew  the  NOx  portion  of  its  RACT 
SIP  revision  for  Lucent  Technologies 
(AT&T) — Reading.  This  source  is  subject 
to  federally  enforceable  state  operating 
permit  conditions  that  limit  its  potential 
emissions  to  less  than  100  tons  per  year 
NOx.  Therefore,  EPA  considers  this 


source  to  be  subject  to  VOC  RACT,  but 
not  NOx  RACT. 

Pennsylvania  submitted  RACT  SIP 
revisions  for  the  newly  identified  source 
on  January  21, 1997.  Pennsylvania 
submitted  RACT  SIP  revisions  for  the 
remaining  two  RACT  sources  on  January 
28.  1997. 

Furthermore,  as  shown  in  the 
following  tables.  EPA  has  approved  all 
RACT  SIPs  for  the  Reading  area.  Thus, 
Pennsylvania  has  fulfilled  its  moderate 
area  RACT  obligation  under  section  182 
for  the  Reading  area. 


SOURCE 


VOC  RACT 


W.R.  Grace  and  Co.— f  OmMPAC  Dtv 


GfcMen  Co.— Reading 

Garden  Stale  Tanning,  Inc. — Fleetwood 

Bren^Mood  Industnes,  Inc. — Readvig 

MefropoWan  Edson  Co.  (MetEd>— Titus 
Lucani  Tac^notogies  (AT&T) — Reading  . 

Moigan  Corp.— Morganlown  

Quaker  Maid  (Sctvock  Cabinet  Group) 

Noflh  American  Fkioropolymers  Co 

Maier's  Batery— Readng „ 


NOx  RACT 


MetropoMan  Edison  Co  (MetEd)— Titus 

Alentown  Cement  Co,  Inc. — EvansviHe 

Texas  Eastern  Transmesion  Corp. — Bechtelsvilla 

Texas  Eastern  Transmission  Corp. — BemviNe 

Carpenter  Tectwwtogy  Corp. — Readwig  

Carpenter  Technology  Corp. — Reading 


Pennsylvania 
submittal  date 


9/20/95 

6/10/96 

8/1/95 

5/2/96 

3/27/96 

8/1/96 

11/1S;95 

5/2/96 

3/21/96 

11/15«5 


3/27/95 
11/15/95 
1/28/97 
2/3/97 
1/21/97 
1/21/97 


EPA  approval 
signature 


4/19/96 

4/1/97 
4/1/97 
3/31/97 
3/31/97 
4/1/97 
3/31/97 
3/31/97 
C/31/97 
3«1/97 


3/31/97 
301/97 
3/31/97 
3/31/97 
3/31/97 
3«1/97 


EPA^>- 

proval 

publication 


5/16/96 

62  FR  24706 

4/1  a«7 
4/1  a«7 

4/18/97 
4/18/97 
4/18/97 
4/18/97 
4/1 8«7 
4/1 8«7 
4/1 8«7 


4/18/97 
4/18/97 
4/18/97 
4/18/97 
4/18/97 
4/18«7 


(4)  RACT  Declaration 

In  the  cover  letter  for  Peimsylvania's 
January  28, 1997  submittal,  which 
transmitted  amendments  to  its 


maintenance  plan  and  1990  base  year 
inventories  for  the  Reading  area, 
Pennsylvania  stated  that  all  required 
RACTs  for  the  Reading  area  "will  be 
submitted  by  February  3, 1997."  In  fact. 


all  required  RACT  SIPs  were  submitted 
to  EPA  as  SIP  revisions  by  January  28, 
1997. 


(5)  Contingency  Measures 

Pennsylvania  has  revised  the 
maintenance  plan  for  the  Reading  area 
to  include  appropriate  triggers  for  its 
contingency  measures.  When  the 
contingency  plan  is  triggered, 
Peraisyivaiia  has  committed  to  adopt 
within  one  year,  or  as  expeditiously  as 
practicable,  one  or  more  contingency 
measures.  The  contingency  meastires 
will  be  triggered  if  the  area  experiences 
a  violation  of  the  ozone  standard.  In 
addition,  Pennsylvania  will  develop  a 
periodic  inventory  every  3  years.  If  a 
periodic  inventory  exceeds  the 
attainment  year  inventory  (1992)  by  10 
percent  or  more,  Pennsylvania  will 
evaluate  the  control  measures  to  see  if 
any  contingency  measure  should  be 
implemented.  Finally,  a  contingency 
measure  can  be  triggered  if  the  Reading 
area  experiences  an  exceedance  of  the 
ozone  standard. 

Pennsylvania's  revised  maintenance 
plan  for  the  Reading  area  includes,  as  a 
contingency  measure,  the  low  enhanced 
I/M  program  that  Pennsylvania 
submitted  to  EPA  on  March  22, 1996. 
Pennsylvania  submitted  this  low 
enhanced  program  under  the  November 
28, 1995  National  Highway  System 
Designation  Act  (NHSDA).  EPA's  final 
conditional  interim  approval  of  the 
Pennsylvania's  I/M  program  was 
published  in  the  Federal  Register  on 
January  28,  1997  (62  FR  4004). 
Pennsylvania  estimates  that  this 
program  will  result  in  a  VOC  emission 
reduction  of  1.5  tons  per  day  and  a  NOx 
emission  reduction  of  0.2  tons  per  day 
in  the  Reading  area.  It  should  be  noted 
that,  although  it  has  been  listed  as  a 
contingency  measure,  Pennsylvania 
intends  to  fully  implement  this  low 
enhanced  program  by  November  15, 
1999.  EPA  considers  the  actual 
implementation  of  low  enhanced  I/M  in 
the  Reading  area  to  be  environmentaUy 
better  than  a  contingency  measure  that 
maybe  implemented,  if  the  contingency 
plan  is  triggered. 

Pennsylvania's  revised  maintenance 
plan  for  the  Reading  area  includes,  as  a 
second  contingency  measure,  impsoved 
rule  efCectiveness.  In  the  contingoicy 
plan,  Pennsylvania  has  included  a  list  of 
rule  effectiveness  matrix  activities  diat 
Pennsylvania  intends  to  implement  to 
achieve  enhance  rule  compliance,  and  a 
schedtile  for  implementation  of  these 
activities.  Facilities  that  &11  imder  the 
Standard  Industrial  Classification  (SIC) 
codes  26.  27,  30, 31,  34,  and  51  will  be 
effected  by  this  contingency  measure, 
should  it  be  triggered.  Pennsylvania 
estimates  that  this  measure,  if  triggered, 
would  result  in  a  VOC  emission 


reduction  of  1.05  tons  per  day  in  the 
Reading  area. 

Other  specific  provisions  of  the 
maintenance  plan  and  1990  base  year 
inventories,  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and  the 
technical  support  doctunents  that  EPA 
prepared  for  this  action,  and  will  not  be 
restated  here. 

Response  to  Cmmnents 

EPA  received  four  comment  lettws  on 
its  proposed  approval  and  proposed 
disapproval  of  the  Reading  area 
redesignation  request,  maintenance 
plan,  and  1990  iMse  year  inventories. 
Comments  were  received  from  (1)  The 
Berks  County  Planning  Commission 
(BCPC),  (2)  The  Berks  County  Board  of 
Commissioners  (BCBC)  and  Berics 
County  Industrial  Development 
Authority  (BCIDA),  (3)  The 
Pennsylvania  Chemical  Industry 
Council  (PQC),  and  (4)  The  Clean  Air 
Council  (CAC). 

Comment  §1 

BCPC,  BCBC,  BCIDA.  and  PCIC 
support  EPA's  proposed  approval  and 
state  that  the  Commonwealth  is  in  the 
process  of  meeting  all  applicable 
jedesignation  criteria  for  the  Reading 
area.  "Iliey  also  assert  that  the  foct  that 
the  Reading  area  has  met  the  ozone 
standard  since  1991  should  be  the 
overriding  consideration  for  EPA.  BCPC. 
BCBC,  and  BCIDA  contend  that  the 
remaining  four  redesignation  criteria 
undm  section  107(d)(3)(E)  of  die  Clean 
Air  Act  (the  Act)  are  "secondary 
requirements."  They  go  on  to  claim  that 
delaying  the  redesignation  of  the 
Reading  area  "will  prohibit  ecoiu)mic 
growth  and  development  in  the  Berks 
Coimty  Region." 

EPA  Response 

Under  section  107(dM3)(E)  of  the  Act. 
all  five  of  the  following  criteria  must  be 
met  for  an  ozone  nonattainment  area  to 
be  redesignated  ta  attainment: 

1.  The  area  must  meet  the  ozone 
NAAQS. 

2.  The  area  must  meet  applicable 
requirements  of  section  110  and  Part  D 
of  the  Act 

3.  The  area  moat  have  a  fully 
^>pioved  SIP  under  section  110(k)  of 
the  Act 

4.  The  area  must  show  that  its 
experienced  improvement  in  air  quality 
is  due  to  permanent  and  enforceable 
measures. 

5.  The  area  must  have  a  fully 
^proved  maintenance  plan  under  ^ 
section  175  A  of  the  Act.  including 
contingency  measures. 

The  second,  third,  fourth,  and  fifth 
criteria  are  as  important  as  the  first 


These  four  criteria  are  needed  to  assure 
that  any  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
measures,  and  not  year-to-year 
fluctuations  in  emissions  and/or 
meteorological  conditions.  They  also 
ensure  that  the  improvement  in  air 
quality  will  be  maintained,  and  any 
hiture  violations  of  the  ozone  standard 
will  be  addressed  as  expeditiously  as 
possible.  EPA  cannot  approve  a 
redesignation  request  imless  all  five 
criteria  are  met  As  stated  above,  EPA 
believes  that  the  Reading  area  has  now 
met  all  five  criteria.  Therefore,  EPA  is 
approving  the  Commonwealth's 
redesignation  request  and  maintenance 
plan  for  the  ReacUng  area. 

Comment  i2 

BCPC.  BCBC.  and  BCIDA  support 
EPA's  proposed  policy  change  that 
would  make  redesignation  reqtiirements 
for  areas  in  the  OTR  consistent  with 
reqtiirements  for  areas  outside  the  OTR 
by  interpreting  meeting  the 
reqtiirements  tmder  section  184  of  the 
Act  as  not  being  a  prerequisite  for  the 
purpose  of  redesignation. 

EPA  Response 

EPA  agrees  with  this  comment,  for  the 
reasons  stated  in  its  proposal  and  in  the 
further  responses  to  comments  set  forth 
below.  In  addition,  EPA  notes  that  at 
this  time,  Pennsylvania  has  made 
sulMnissions  addressing  all  of  its  section 
184  requirements  for  the  Reeding  area, 
and  has  received  or  is  awaiting  d^eir 
approval  by  EPA. 

As  an  alternative,  groimd  for 
approving  the  Reading  area 
redesignation  request  Q'A  has 
concluded  that  even  if  the  section  184 
requirements  were  somehow  deemed 
"applic^le"  Eequirements  for  purposes 
of  section  107(d)(3)(E),  EPA  is 
empowered  to  create  a  de  minimU 
exception  for  them.  Because  the  Heading 
area  does  not  rely-upon  them  to 
demonstrate  attainment  and 
maintenance,  and  because  these 
requirements  remain  in  effect  after 
redesignation.  EPA  has  determined  that 
requiring  full  approval  of  them  prior  to 
redesignation  woidd  be  of  trivial 
environmental  significance.  Undra^ 
Alabama  Powers.  Cottle.  636  F.2d  323, 
360-61  (D.C.  Or.  1079),  EPA  may 
establish  de  minimis  exceptions  to 
statntoiy  requirements  wdiere  the 
application  of  the  statutory 
requirements  would  be  of  trivial  or  no 
valne  environmmtally.  Here,  BPA  finds 
that  there  is  little  or  no  benefit  to 
in«i«ting  that  the  section  184 
requiremotts  be  met  prior  to 
redesignation.  since  they  remain  in 
force  r^ardless  of  the  area's 
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redesignation  status,  and  aie  unrelated 
to  it. 

EPA  notes,  moreover,  that  the  Reading 
area  has  already  fulfilled  most  of  its 
obligations  under  section  184.  It  has 
satisfied  the  RACT  requirements.  Only 
two  limited  aspects  of  Reading's  section 
184  requirements  are  subject  to  further 
undertakings;  an  element  of  its  new 
source  review  (NSR)  program,  and, 
certain  conditions  related  to  its  low 
enhanced  I/M  program.  With  respect  to 
I/M.  Peimsylvania  has  obtained  final 
conditional  interim  approval  of  its  low 
enhanced  I/M  program.  With  respect  to 
NSR,  on  April  22, 1997,  the  Regional 
Administrator  of  EPA,  Region  01  signed 
a  proposed  limited  approval  of 
Pennsylvania's  February  4, 1994  NSR 
submittal.  EPA  has  proposed  to  grant 
limited  approval  of  this  SIP  revision 
because  it  strengthens  the  current  SIP's 
NSR  requirements,  and  because  it  limits 
the  use  of  prior  shutdown  credits  in  a 
manner  that  is  consistent  with  EPA's 
NSR  reform  rulemaking,  which  was 
proposed  for  approval  in  the  July  23, 
1996  Federal  Roister.  See  61  FR  38249. 
This  NSR  reform  rulemaking  proposes 
to  lift  the  current  prohibition  on  the  use 
of  prior  shutdown  credits.  The 
Pennsylvania  SIP  revision  limits,  but 
does  not  prohibit  the  use  of  prior 
shutdown  credits.  Current  NSR  program 
requirements  prohibit  the  use  of  prior 
shutdown  credits.  Hovever,  it  is 
important  to  note  that  Pennsylvania's 
existing  NSR  SIP  rule  also  does  not 
prohibit  the  use  of  prior  shutdown 
credits,  and  that  the  Pennsylvania  SIP 
revision  is  generally  consistent  with 
EPA's  proposed  NSR  reform 
rulemaking  Therefore,  EPA  has 
proposed  limited  approval  of  this  SIP 
revision  based  upon  the  iact  that  it 
strengthens  the  existing  SIP's  NSR 
requirements,  and  upon  its  conformance 
with  EPA's  proposed  NSR  reform 
rulemaking.  When  EPA  promulgates  the 
NSR  reform  rule,  it  will  assess 
Peimsylvania 's  SIP  for  conformance 
with  that  promulgated  version. 

Coaunent 93 

CAC  asserts  that  EPA's  proposed 
policy  change  that  would  interpret 
meeting  the  requirements  under  section 
184  of  the  Act  as  not  being  a 
prerequisite  for  the  purpose  of 
redesignation  "would  flatly  contravene 
section  107(d)(3)(E)."  which  requires  an 
area  to  meet  all  applicable  section  110 
and  part  D  requirements  before  it  can  be 
eligible  for  redesignation.  CAC  further 
claims  that  "EPA  lacks  discretion  to 
pick  and  choose  among  those 
requirements,  imposing  some  and 
dispensing  with  others."  CAC  nmintainn 
that  "EPA's  proposed  policy 


contravenes  the  Act  and  must  not  be 
adopted,"  and  goes  on  to  state  that  even 
if  the  Commonwealth  corrects  all  the 
deficiencies  listed  in  EPA's  proposed 
approval  of  the  Reading  redesignation 
request,  EPA  must  still  deny  the 
redesignation  request,  "because  the 
Reading  area  lacks  several  SIP  elements 
required  by  Part  D  and  §  110,  including 
those  mandated  by  §§  184, 172(c)(9), 
182(b)(l)(A)(I).  and  176(c)." 

EPA  Response 

As  stated  in  EPA's  proposal  for  this 
policy  change,  EPA  believes  it  is 
reasonable  and  appropriate  to  interpret 
the  section  184  requirements  as  not 
being  applicable  requirements  for 
purposes  of  evaluating  a  redesignation 
request,  because  the  requirement  to 
submit  these  SIP  revisions  continues  to 
apply  to  areas  in  the  OTR  after 
redesignation  to  attainment,  and 
because  these  control  measures  are 
region-wide  requirements  and  do  not 
apply  to  the  Reading  area  by  virtue  of 
the  area's  nonattaiiunent  designation. 

With  respect  to  its  conclusion  that 
section  184  requirements  are 
inapplicable  for  purposes  of  evaluating 
a  redesignation  request,  EPA  has 
construed  applicable  requirements  as 
being  those  that  must  be  satisfied  prior 
to  redesignation  because  they  will  not 
remain  in  force  after  redesignation,  and 
whose  purpose  is  related  to  assuring 
attainment  and  maintenance  of  the 
NAAQS  in  the  area  seeking 
redesignation.  EPA  has  in  the  past 
interpreted  "applicable  requirements" 
in  li^t  of  the  purposes  of  the 
redesignation  requirement  The 
requirements  that  are  applicable  for 
purposes  of  redesignation  are  those 
whose  purpose  is  to  assure  attainment 
and  maintenance  of  the  NAAQS  for  the 
area  being  redesignated.  Section  184 
measures  are  region-wide  requirements 
that  do  not  apply  to  the  Reading  area  by 
virtue  of  its  designation.  Their  purpose 
is  to  reduce  regional  emissions  in  the 
OTR,  not  to  assure  attainment  and 
maintenance  in  the  area  being 
redesignated. 

In  addition,  the  section  184 
requirements  remain  applicable  after 
redesignation,  constituting  the  extra 
measures  that  all  areas  in  the  OTR,  both 
attainment  and  nonattainment,  must 
implement  to  reduce  the  possibility  of 
transport  to  areas  outside  of  the  area 
being  redesignated.  EPA  has  determined 
that  areas  in  the  OTR,  such  as  the 
Reading  area,  may  be  redesignated 
whether  or  not  they  have  met  the 
sectidb  184  requirements  at  the  time  of 
redesignation,  since  they  remain 
obligated  to  satisfy  them  without  regard 
to  their  designation.  Here,  the  Reading 


area  has  met  all  applicable  requirements 
for  redesignation  for  areas  not  in  the 
OTR.  For  areas  in  the  OTR,  section  184 
requirements  will  remain  in  effect  after 
redesignation,  and  thus  redesignation 
will  not  have  operated  to  relieve  the 
Reading  area  of  the  obligation  to  meet 
them.  For  that  reason,  and  for  the 
reasons  set  forth  in  its  proposal  EPA  has 
determined  that  the  section  184 
requirements  are  not  applicable 
requirements  for  the  purpose  of 
redesignation. 

The  rationale  for  this  interpretation  is 
in  part  analogous  to  that  relied  upon 
and  unchallenged  with  respect  to 
conformity  requirements  and  oxyfuels. 
See  Cleveland  Notice  of  Final 
Rulemaking  61  FR  20467-20468  (May  7. 
1996)  and  Tampa,  Notice  of  Final 
Rulemaking,  60  FR  62748.  62741 
(December  7, 1995).  Because 
redesignation  will  not  allow  these 
requirements  to  be  evaded,  it  does  not 
undermine  their  enforcement  or  the 
goals  of  redesignation. 

Moreover,  as  EPA  has  set  forth  above, 
in  its  response  to  Comment  #2,  even  if 
the  section  184  requirements  were 
interpreted  to  be  applicable,  EPA  is 
empowered  to  create  an  exception  to 
these  requirements  based  upon  an 
analysis  that  shows  that  they  are  of  de 
minimis  value  as  a  prerequisite  to 
redesignation.  This  constitutes  a 
separate  and  independent  groimd  for 
concluding  that  the  Reading  area  is 
entitled  to  approval  of  its  request  for 
redesignation. 

In  reaching  its  conclusions,  EPA  is 
not  "picking  and  choosing"  among 
requirements,  but  making  principled 
interpretations  of  what  constitutes  an 
applicable  requirement  or  valid 
exception  to  a  requirement,  based  upon 
a  reading  of  the  statute. 

With  respect  to  EPA's  reliance  on  the 
determination  of  attaiimient  in  finding 
that  the  Reading  area  has  met  the 
requirements  for  redesignation.  the 
grounds  for  EPA's  interpretation  of 
section  182(b)(l)(A)(I)  and  172(c)(9) 
interpretations  were  set  forth  in  EPA's 
May  10. 1995  policy  and  in  the  Federal 
Begiiter  notioes  approving  the 
redesignation  request  of  Cleveland, 
Ohio  61  FR  20458  (May  7, 1996)  and 
Salt  Lake  Qty,  Utah.  The  policy  was 
upheld  in  Sjem  Qub  v.  EPA,  No.  95- 
9541  (10th  Cir.  1996). 

Comment  $4 

CAC  challenges  EPA's  rationale  for  its 
proposed  redojignation  policy  change. 
In  EPA's  proposal,  the  Agency  stated 
that  the  State  remains  obligated  to  adopt 
section  184  requirements  even  after 
redesignation,  and  would  risk  sanctions 
for  failure  to  do  so.  CAC  claims  that  the 


threat  of  sanctimis  has  not  improved  the 
timeliness  or  quality  of  SIP  revisions 
submitted  by  states  in  the  OTR, 
including  Pennsylvania,  and  that  "EPA 
has  seldom  followed  through"  on  its 
threat  to  impose  sanctions  in  these 
areas. 

EPA  Response 

'  EPA  contends  that  a  state's  obligation 
under  the  Act  to  submit  all  section  184 
requirements,  established  in  the  Act  to 
address  long-range  transport  of  ozone 
and  ozone  precursors,  coupled  with  the 
threat  of  sanctions  for  non-submlttal  or 
inadequate  submittal,  is  sufficient  to 
ensure  that  states  will  fulfill  all 
requirements,  even  after  an  area  has 
been  redesignated.  This  is  evidenced  in 
the  Reading  area,  where  Pennsylvania  is 
in  the  process  of  addressing  all 
applicable  section  184  requirements  that 
have  due  dates  prior  to  Pennsylvania's 
formal  redesignation  request  for  the 
Reading  area. 

The  argument  that  redesignation 
provides  the  incentive  for  fulfilling 
these  requirements,  while  the  threat  of 
sanctions  is  not  enough  of  a 
disincentive,  is  not  persuasive.  First,  the 
purpose  of  redesignation  is  not  to 
enforce  any  particular  set  of 
requirements,  but  rather  to  assure 
attainment  and  maintenance  of  the 
NAAQS  for  the  area  being  redesignated. 
Second,  to  the  extent  that,  as  a  side- 
effect,  redesignation  provides  an 
ancillary  incentive  to  meet 
requirements,  that  incentive  is 
proportionately  reduced  where  an  area 
remains  obligated  to  meet  these 
requirements.  As  we  have  noted,  the 
Reading  area  remains  obligated  to  fulfill 
the  section  184  requirements  after 
redesignation  or  faces  the  threat  of 
sanctions  or  a  SIP  call. 

The  conunenter  has  not  shown  that 
obtaining  approval  for  redesignation 
would  result  in  areas  shirking  their 
section  184  responsilnlities.  As  set  forth 
above,  Pennsylvania  has  demonstrated 
that  it  does  not  take  these  requirements 
lightly.  Peimsylvania  has  submitted  its 
NSR  rules,  which  have  received  a 
limited  approval  from  EPA,  pending 
final  issuance  of  EPA's  proposed 
revision  of  its  NSR  rules.  Pennsylvania 
has  also  received  conditional  interim 
approval  for  its  enhanced  I/M  program. 
Pennsylvania  has  made  its  section  184 
submissions  for  areas  in  the 
commonwealth  designated  attainment, 
as  well  as  those  seeldng  redesignation, 
thereby  demonstrating  its  willingness  to 
comply  with  these  requirements  even  in 
the  absence  of  any  incentive  to 
redesignate.  Under  these  circumstances, 
disapproving  the  redesignation  request 
would  yield  no  discernible 


environmental  benefit  Any  such  benefit 
would  be  dependent  upon  the 
speculation  that  denial  of  redesignation 
might  somehow  secure  compliance  with 
requirements  that  have  already  been 
substantially  completed,  and  which  are 
enforceable  by  other  means. 

Reasonably  Available  Control 
Technology  (RACT):  As  stated  above, 
Peimsylvania  has  fulfilled  its  moderate 
area  RACT  obligation  under  section  182 
for  the  Reading  area  hy  submitting 
complete  and  approvri)le  RACT  SIPs  for 
all  sources  of  VCXZ  and  NOx  with  the 
potential  to  emit  100  tons  per  year 
(TPY)  or  greater  in  the  area.  EPA  has 
approved  all  of  these  RACT  submittals. 
Under  section  184,  Pennsylvania  is  also 
obligated  to  submit  RACT  SIP  revisions 
for  all  VOC  sources  withihe  potential 
to  emit  between  50  and  100  TPY.  Only 
one  such  source  exists  in  the  Reading 
area,  Birchcraft  Industries,  Inc.  This 
source  had  the  potential  to  emit  79.2 
TPY  VOC.  However,  this  source  is 
subject  to  federally  enforceable  state 
operating  permit  conditions  that  limit 
its  potential  emissions  to  less  than  50 
TPY  VOC.  EPA  SEP  approved  this  limit 
on  May  16, 1996  (62  FR  24706). 
Therefore,  EPA  considers  this  source  to 
be  no  longer  subject  to  RACT.  Thus, 
Pennsylvania  has  fulfilled  its  OTR 
RACT  obligation  imder  section  184. 

Vehicle  Inspection  and  Maintenance 
(I/M):  On  March  22, 1996,  Pennsylvania 
submitted  a  low  enhanced  I/M  program 
under  the  November  28, 1995  NHSDA. 
EPA's  final  conditional  interim  approval 
of  the  Pennsylvania's  I/M  program  was 
published  in  the  January  28, 1997 
Federal  Roister  (62  FR  4004). 
Pennsylvania  intends  to  fully 
implement  this  low  enhanced  program 
by  November  15, 1999. 

New  Source  Review  (NSR):  On 
FelHuaiy  4, 1994,  Peimsylvania 
submitted  its  final  NSR  regulations  to 
EPA.  EPA  determined  that  the  submittal 
was  complete  on  February  28, 1994.  On 
April  22, 1997,  EPA's  proposed  limited 
approval  of  Pennsylvania's  NSR 
submittal  wras  signed  by  the  Regional 
Administrator. 

Comment  *5 

CAC  contends  that  EPA's  proposed 
policy  change  "ignores  the  rationale 
offered  in  the  Gcuaeral  Pleamble"  to 
Title  I  of  the  Qeen  Air  Act.  which  states 
that  an  area  must  meet  the  applicable 
requirements  of  sections  182, 184,  and 
185  in  order  to  be  redesignated  (57  FR 
13564,  April  16. 1992).  The  General 
Preamble  goes  on  to  say  that 
"contingency  measures  of  the 
maintenance  plan  will  require,  at  a 
minimum,  that  the  measures  in  place 


just  before  redesignation  be 
implemented  if  future  violations  occur." 

EPA  Response 

As  stated  in  EPA's  proposal  for  this 
redesignation  policy  change,  EPA  is  not 
waivii^  the  section  184  OTR 
requirements.  These  requirements 
remain  in  place,  even  after 
redesignation  to  attainment  Therefore, 
unlike  contingency  measures  that  would 
only  be  adopted  if  triggered, 
redesignated  areas  in  the  OTR  continue 
to  be  oUigated  to  fulfill  these  OTR 
requifements,  regardless  of  attainment 
designati(m  or  maintenance  of  the 
standard.  Furthermore,  EPA's  proposed 
approval  of  the  Reading  area's 
redesignation  request  and  maintenance 
plan  required  Pennsylvania  to  include  1/ 
M  as  a  contingency  meastire.  As  stated 
above,  not  only  did  Pennsylvania 
include  I/M  in  its  contingency  plan  for 
the  Reading  area,  but  it  also  intends  to 
fully  implement  its  low  enhanced 
program  I^  by  1999. 

Ine  commenter's  assertion  that  the 
new  policy  "ignores  the  rationale 
offered  in  the  General  Preamble"  thatit 
is  "particularly  important"  to  meet  the 
section  182, 184  and  185  requirements 
prior  to  redesignation  does  not 
withstand  scrutiny,  since  that  rationale 
is  not  applicable  to  the  circumstances 
presented  by  the  Reading  redesignation. 
The  General  Preamble  stated  that  it 
would  be  important  to  meet  these 
requirements  so  that  they  would  be  in 
place  and  therefore  required  to  be 
included  in  the  maintenance  plan  as 
contingency  measures  "if  future 
violations  occur".  But  this  rationale  has 
no  bearing  on  the  situation  of  an  OTR 
state  such  as  Pennsylvania,  where  the 
section  184  requirements  will  remain 
fully  applicable,  and  where  they  will 
not  be  rel^ated  to  the  role  of 
contingency  measures  after 
redesignation.  Thus  the  justification  in 
the  General  Preamble  and  cited  by  the 
commenters  for  requiring  the  section 
184  measures  to  be  in  place  prior  to 
redesignation  is  simply  inapposite  with 
respect  to  the  Reading  area. 

Comment  #6 

CAC  charges  that  EPA's  proposed 
redesignation  policy  change  "works  at 
cross-purposes  with  efforts  to  control 
long-range  transport  problems,  the  very 
problem  that  underlies  the  OTR  and  the 
requirements  applicable  there." 

EPA  Response 

As  stated  in  EPA's  proposal  of  this 
policy  change,  EPA  is  not  waiving  the 
section  184  requirement  established  in 
the  Act  to  address  long-range  trai;sp(Ht 
of  ozone  and  ozone  precursora.  Even 
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after  redesignation  to  attainment,  a 
state's  obligation  to  submit  SIP  revisions 
for  the  section  184  requirements 
continues  to  apply  to  areas  in  the  OTR. 

EPA's  new  policy  is  not  at  "cross- 
purposes"  with  efforts  to  control 
transport.  As  stated  above,  there  is  no 
indication  that  allowing  compliance 
with  the  section  184  requirements  after 
redesignation  would  result  in  frustrating 
the  satisfaction  of  those  requirements.  In 
the  case  of  the  Reading  area, 
Pennsylvania  has  made  its  submissions 
with  respect  to  RACT,  NSR,  and  I/M. 
These  programs  have  received  either 
full,  conditional,  or  limited  approval. 
Mweover,  the  section  184  requirements 
are  extrinsic  to  an  area's  status  for 
designation  purposes.  Assurance  of 
compliance  with  the  section  184 
requirements  is  to  be  achieved  not 
through  the  redesignation  process,  but 
^^  the  sanctions  provisions  provided  by 
the  Act. 

Comment  #7 

CAC  argues  that  "EPA's  new  policy 
tries  to  have  it  both  ways."  CAC  claims 
that  EPA  previously  "asserted  that 
requirements  specifically  pegged  to  an 
area's  attaiiunent  status  or  to  reasonable 
further  progress  need  not  be  met  as  a 
prerequisite  to  redesignation."  This 
refers  to  EPA's  pohcy  memorandum 
dated  May  10, 1995.  from  John  Seitz. 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  to  the  Regional  Air 
Division  Directors,  entitled  "Reasonable 
Further  Progress,  Attainment 
Demonstraticm,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard."  In  that 
memorandum,  EPA  stated  that  it  is 
reasonable  to  interpret  provisions 
regarding  reasonable  further  progress 
(RFP)  and  attainment  demonstrations, 
along  with  certain  other  related 
provisions,  so  as  not  to  require  certain 
SIP  submissions  if  an  ozone 
nonattainment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard.  CAC  goes  on  to 
argue  that  EPA's  rationale  for  its 
proposed  redesignation  policy  change, 
which  "contends  that  because  the  §  184 
requirements  are  not  pegged  to 
attainment,  they  too  are  not 
prerequisites  to  redesignation," 
contradicts  the  Agency's  previous 
position. 

EPA  Response 

EPA's  May  10. 1995  policy 
memorandum  interprets  an  area's 
obligation  to  submit  SIP  revisions  for 
RFP,  attainment  demonstrations,  and 
other  related  provisions  as  not 
applicable,  if  an  ozone  nonattainment 


area  subject  to  those  requirements  is 
monitoring  attainment  of  the  ozone 
standard.  The  Act's  RFP  and  attainment 
demonstrations  requirements  are 
intended  to  move  an  area  towards 
attainment  of  the  ozone  standard.  If  an 
area  is  already  attaining  the  standard, 
EPA  believes  that  it  is  reasonable  to 
suspend  these  requirements  for  as  long 
as  an  area  attains  the  standard.  This 
view  was  upheld  by  the  United  States 
Court  of  Appeals  for  the  Tenth  Qrcuit 
in  Sierra  Club  v.  EPA.  No.  95-9541 
(10th  Cir.  1996).  EPA  maintains  that  its 
new  redesignation  policy  does  not 
conflict  with  its  May  10, 1995  policy. 
EPA's  new  redesignation  policy  relates 
to  OTR  requirements  under  section  184 
of  the  Act,  which  are  not  related  to  RFP 
or  an  area's  ability  to  demonstrate 
attainment  of  the  standard.  These  OTR 
requirements  are  intended  to  reduce 
regional  emissions  in  the  OTR. 
Moreover,  as  stated  above,  EPA  is  not 
waiving  these  requirements.  All  areas  in 
the  OTR,  regardless  of  attainment  status, 
are  obligated  to  fulfill  these 
requirements. 

'The  May  10, 1995  determination  of 
attainment  policy  dealt  with  a 
completely  different  set  of  issues  not 
comparable  to  those  addressed  by 
section  184.  EPA's  rationale  for  finding 
the  provisions  of  sections  182  and 
172(c)  not  applicable  was  different  from, 
but  not  inconsistent  with,  its  rationale 
for  finding  the  section  184  provisions 
inapplicable.  In  its  May  10  policy,  EPA 
interpreted  as  inapplicable  certain 
statutory  provisions — RFP,  attainment 
demonstration,  and  section  172(c) 
contingency  measures — whose 
requirements  served  no  useful  function 
once  an  area  was  attaining  the  standard, 
and  whose  purpose  was  achieved  prior 
to  redesignation.  This  rationale  does  not 
exclude  independent  justifications  for 
interpreting  other  provisions  of  the  Act 
as  inapplicable.  The  grounds  for  finding 
section  184  requirements  inapplicable  is 
that  these  requirements  remain  in  place 
even  after  redesignation,  and  thus 
redesignation  will  not  preclude  them 
from  being  enforced.  This  justification, 
although  different  from  the  May  10 
policy,  is  not  in  conflict  with  it. 

Even  if  EPA  were  not  to  rely  on  its 
new  p>olicy  of  interpreting  section  184 
requirements  as  inapplicable  for 
purposes  of  evaluating  redesignation 
requests,  EPA's  authority  to  create  a  de 
minimis  exception  to  requirements 
provides  a  sufficient  indef>endent 
alternative  ground  for  finding  that  these 
requirements  have  been  met  for 
purposes  of  redesignation. 

Smce  the  Reading  area  has 
demonstrated  attainment  and 
maintenance  without  the  section  184 


measures,  and  since  these  requirements 
will  remain  in  place,  EPA  believes  that 
there  are  grounds  for  making  a  finding 
that  requiring  satisfaction  of  these 
requirements  prior  to  redesignation 
yields  only  insignificant  environmental 
benefits.  Indeed,  EPA  concludes  that  its 
existing  policy  with  respect  to  NSR  in 
the  context  of  redesignation  warrants  a 
finding  that  the  Reading  area  qualifies 
for  a  de  minimis  exception  to  the  NSR 
requirement. 

NSR:  In  a  memorandum  of  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  dated  October  14, 1994, 
entitled  Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment),  EPA  set  forth  its  policy  not 
to  insist  on  a  fully-approved  NSR 
program  as  a  prerequisite  to 
redesignation  as  an  exercise  of  the 
Agency's  general  authority  to  establish 
de  minimis  exceptions  to  statutory 
requirements.  See  Alabama  Power  Co.  v. 
Costle.  636  F.2d  323,  360-61  (D.C.  Cit. 
1979).  Under  Alabama  Power,  EPA  has 
the  authority  to  establish  de  minimis 
exceptions  to  statutory  requirements 
where  the  application  of  the  statutory 
requirements  would  be  of  trivial  or  no 
value  environmentally.  In  the  Mary 
Nichols  memorandum  of  October  14. 
EPA  concluded  that,  although  the  NSR 
provisions  of  section  110  and  Part  D 
appear  to  be  applicable  requirements 
that  would  have  to  be  met  prior  to 
redesignation,  EPA  may  establish  a  de 
minimis  exception  to  the  requirement 
where  no  significant  environmental 
value  exists.  EPA  determined  that  where 
maintenance  is  demonstrated  without 
reliance  on  NSR  reductions,  and  where 
a  prevention  of  significant  deterioration 
(PSD)  program  will  replace  it,  there  is 
little  or  no  environmental  benefit  from 
requiring  full  approval  of  NSR  prior  to 
redesignation,  and  thus  a  de  minimis 
exception  is  justified.  See  Nichols 
memorandum.  See  also  Cleveland  final 
rulemaking  notice  (FRNT,  61  FR  20469- 
20470  (May  7. 1996).  Here,  similarly, 
Pennsylvania  has  demonstrated  that 
there  is  no  need  for  part  D  NSR  during 
the  maintenance  period  to  provide  for 
continued  maintenance  of  the  NAAQS. 
To  satisfy  the  requirements  of  section 
184,  Pennsylvania  has  submitted  a 
revision  to  its  Part  D  NSR  program, 
which  is  awaiting  EPA  approval.  EPA 
has  concluded  that  these  circumstances 
warrant  a  further  application  and 
elaboration  upton  the  de  minimis 
exception  set  forth  in  the  October  14 
memorandimi.  In  accordance  with  that 
policy,  EPA  has  determined  that,  for  an 
area  outside  the  OTR,  there  need  not  be 
a  fully  approved  part  D  NSR  program 


prior  to  redesignation  where  it  is  not 
required  for  maintenance  and  where  it 
will  be  replaced  by  a  PSD  program.  EPA 
believes  that  the  reasons  underlying  this 
de  minimis  exception  apply  wdtiii  equal 
or  greater  force  to  the  Reading  area, 
which  has  shown  that  NSR  is  not 
required  for  maintenance  but  where  Part 
D  NSR  obligations,  rather  than  PSD.  wrill 
continue  to  apply  after  redesignation. 
Thus,  EPA  concludes  that  the  Mazy 
Nichols  memorandum  and  the 
principles  on  which  it  is  founded 
warrant  an  extension  of  the  de  minimis 
exception  to  the  NSR  requirement 
imposed  by  section  184.  This  de 
minimis  exception  provides  a  sepaialB 
and  independent  ground  for  concluding 
that  the  Reading  area  has  met  the 
requirements  for  redesignation  with 
respect  to  NSR. 

UM:  With  respect  to  the  I/M  program, 
legislative  aothority  for  basic  I^  is 
sufficient  to  meet  the  I/M  redesignation 
rule.  Apart  fronrthat,  section  184 
requires  enhanced  I/M,  but  it  does  not 
have  to  be  apjvoved  prior  to 
redesignation,  since  redesignation  will 
not  operate  to  relieve  the  Reading  area 
of  the  requirement  The  Reading  area 
has  in  &ct  received  conditional 
approval  of  its  enhanced  I/M  program, 
and  the  area  will  start  implementing  the 
program  by  November.  1999. 

Comment  '8 

CAC  claims  that  EPA  cannot  support 
its  proposed  policy  change  by  "citing 
other  instances  where  the  Agency  has 
Called  to  comply  with  the  Act  Kokechik 
Fisherman's  Association  v.  Secretary  of 
Commerce.  838  F.2d  795, 802-03  (D.C 
Cir.  1988)  ('[plast  administrative 
practice  that  is  inconsistent  wdth  the 
purpose  of  an  act  of  Congress  cannot 
provide  an  exception')."  CAC  asserts 
that  EPA  cannot  support  its  proposal  by 
citing  the  Agency's  previous  actions 
concerning  conformi^  and  oxygenated 
fuels. 

EPA  Response 

EPA  maintains  that  itii  previous 
actions  that  determined  conformity  and 
oxygenated  fuels  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
redesignation  requests  comply  with  the 
Act  Furthermore,  those  actions  were 
the  subjects  of  prior  rulemaking,  which 
EPA  promulgated  after  notice  and 
comment  The  period  for  review  of 
those  actions  has  passed. 

Final  Action 

Because  Pennsylvania  has  corrected 
all  deficiencies  that  were  prevrously 
identified  in  the  redesignation  request 
and  maintenance  plan  for  the  Reading 
area.  EPA  has  determined  that  the 


Commonwealth's  submittals  satisfy  die 
Clean  Air  Act's  five  criteria  for 
redesignation.  EPA  is  approving 
Pennsylvania's  redesignation  request  hx 
the  area,  submitted  on  November  12, 
1993,  and  the  ten-year  ozone 
maintwnanrw  plan  for  the  Reading  area, 
which  Pennsylvania  submitted  on 
January  28, 1997.  EPA  is  also  approving 
the  1990  base  year  VOC,  NOx,  and  CO 
inventories  for  the  Reeding  ozone 
nonattainment  area,  which  were 
submitted  on  January  28. 1997.  because 
Pennsylvania  has  corrected  all 
deficiencies  that  wece  previously 
identified  in  those  inventories.  In 
addition,  for  purposes  of  satisfying  the 
I/M  redesigiuticm  rule  of  Jantiary  1995, 
EPA  is  approving  Pennsylvania's 
legislative  authority  to  adopt  and 
implement  an  I/M  progtun.  Finally, 
EPA  is  changing  its  policy  on 
redesignation  requirements  for  ozone 
nonattainment  areas  in  the  OTR.  The 
policy  change  makes  redesignation 
requirements  for  areas  in  the  OTR 
consistent  with  requirements  for  areas 
outside  the  OTR  by  interpreting 
requirements  imder  section  1 84  of  the 
Clean  Air  Act  as  not  being  appticabla  for 
the  purpose  of  redesignation. 

Nothhig  in  this  acti6n  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  foture 
request  for  revision  to  any  state 
implementation  plan.  Each  request  fat 
revision  to  the  state  implementation 
plan  shall  be  considmed  separately  in 
light  of  specific  technical,  economic, 
and  enviroimiental  foctozs  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  AdauniateatiTe  KaqnirenanlB 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  rmdet  the 
procedures  published  in  the  Fadecal 
Kqpster  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memoiandunr  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  r^ulatory  flexibility  analjrsis 
n»«««Ming  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wiU  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  dean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
Coinmonwealth  of  Pennsytvanie  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requiranents,  tha 
Administrate  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  aCEacted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  tin  CAAr  preparation  of  a 
flexibility  uulysis  wrould  constitiae 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
^.actions  concerning  SIPs  on  snch 
grounds.  Uruon  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aX2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  oC  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  aa 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
EPA  certifies  that  the  ^ipnival  of  the 
redesignation  request  will  not  affisct  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Refiorm  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  bu<^tary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  restdt  in  estimated  costs  to  Stete, 
local,  or  tribal  governments  in  the 
aggr^ate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efEactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  nde  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  aiul 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Q>A  has  determined  that  the  approval 
action  promidgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costa  of  $100  million  or  more 
to  either  State,  locals  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  Commonwealth  of  Peimsylvania 
or  local  law,  and  imposes  no  new 
requiremente.  Accordingly,  no 
additional  costa  to  State,  local,  or  tribal 
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governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  approving  Pennsylvania's 
redesignation  request  and  maintenance 
plan  for  the  Reading  area,  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  July  7, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  e^ectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

ListofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocartions, 
Incorporation  by  reference. 


Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  April  22. 1997. 
Stanley  L.  Laskowsld, 
Acting  Regional  Administrator,  Reffon  III. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autkority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(123)  to  read  as 
follows: 

§52.2020    Mantlflcaticn  of  plan. 

***** 

(c)*  *  * 

(123)  The  ten-year  ozone  maintenance 
plan  for  the  Reading,  Pennsylvania  area 
(Berks  County)  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  January 
28, 1997: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  January  28, 1997  fit>m  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
the  ten-year  ozone  maintenance  plan 
and  1990  base  year  emission  inventories 
for  the  Reading  area. 

(B)  The  ten-year  ozone  maintenance 
plan  for  the  Reading  area,  including 
emission  projections,  control  measures 

Pennsylvania— Ozone 


to  maintain  attainment  and  contingency 
measures,  adopted  oq  February  3, 1997. 

(ii)  Additional  material. 

(A)  Remainder  of  January  28, 1997 
Conunonwealth  submittal  pertaining  to 
the  maintenance  plan  for  the  Reading 
area. 

3.  Section  52.2036  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$52.2036    1990  Baaa  year  emission 
inventory. 

(e)  EPA  approves  as  a  levi.^ion  to  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  the  1990  base  year  emission 
inventories  for  the  Reading, 
Pennsylvania  area  (Berks  County) 
submitted  by  the  Secretary  of  the 
Environment,  on  January  28, 1997.  This 
submittal  consists  of  the  1990  base  year 
point,  area,  non-road  mobile,  biogenic 
and  on-road  mobile  source  emission 
inventories  in  the  area  for  the  following 
pollutants:  volatile  organic  compounds 
(VOC),  carbon  monoxide  (CO),  and 
oxides  of  nitrogen  (NOx). 


PART  81— [AMENDED] 

4.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671. 

Sutjpart  C— Section  107  Attainment 
Status  Designations 

5.  In  §  81.339  the  ozone  table  is 
amended  by  revising  the  entry  for  the 
Reading  area,  Berks  County  to  read  as 
follows: 

S  81 .339    Pannsylvania. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Reacing  Area  Beilu  County 


...    June  23,  1997 


Unciassifiabie/Attain- 
mant. 


■  Ttits  date  is  November  15, 1990,  unless  othefwise  noted. 


•        •        •        •        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40PartCFR180 
[OPP-300480;  FRL-6713-6I 
nN2070-AB78 

Aminoethoxyvinylglycine;  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

SUMMARY:  Hus  document  establishes 
time-limited  tolerances  for  residues  of 
the  plant  regulator 

aminoethoxyvinylglycine  in  or  on  the 
food  commodities  apples  and  pears.  The 
tolerances  expire  on  and  will  be  revoked 
by  EPA  on  April  1,  2001.  Abbott 
Laboratories  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  the  tolerances.  This 
regulation  sets  the  permissible  levels  of 
this  plant  regulator  on  apples  and  pears. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  7. 1997. 
Objections  and  hearing  requests  must  be 
filed  by  July  7. 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number  [OPP- 
300480),  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708. 401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburg,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  writh  the  Hearing  Clerk  should  be 
identified  by  the  docimient  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Pro-ams. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefiiarson  Davis  Hwy.,  Arlington. 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Cleric 
may  also  be  submitted  electronically  to 
the  OPP  by  sending  electronic  mail  (e- 
mail)  to:  opp-docketOepa.gov.  Copies  of 


objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  dis^  in  Wordperfect  in  5.1  file 
format  or  ASCB  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-300480].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  Vn  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Green  way,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7501 W), 
Environmental  Protecticm  Agency.  401 
M  St..  SW.,  Wellington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  5-W57.  CS  #1.  2800  Crystal  Drive. 
ArUngton.  VA  22202.  (703)  308-8263;  e- 
mail: 

greenway.denise^pamail.epa.gov. 
SUPPLBeiTARY  StFORMATICN:  In  the 
Federal  Register  of  February  20. 1997 
(62  FR  7778).  EPA  issued  a  notice 
pursuant  to  section  408(d)  of  the  Fedoal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  announcing  the  filing 
of  a  pesticide  tolerance  petition  by 
Abbott  Laboratories.  1401  Sheridan 
Road,  North  Chicago.  IL  60064-4000. 
The  notice  contained  a  simimary  of  the 
petition  prepared  by  the  petitioner  and 
this  summary  contained  conclusions 
and  arguments  to  support  its  conclusion 
that  the  petition  complied  with  the 
Food  Quality  Protection  Act  (FQPA)  of 
1996.  The  petition  requested  that  40 
CFR  part  180  be  amended  by  adding 
tolerances  for  residues  of 
aminoethoxyvinylglycine.  in  or  on  the 
following  food  commodities:  apples  at 
0.08  part  per  million  (ppm).  and  pears 
at  0.08  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 
these  tolerances. 

L  Toxicological  Profile 

1.  A  battery  of  acute  toxicity  studies 
placing  technical 

aminoethoxyvinylglycine  in  Toxicity 
Categories  III  and  IV. 

2.  A  13-week  feeding  study  in  rats  at 
dietary  intakes  of  0,  0.45. 1.9  and  9.2 
milligrams  per  kilogram  per  day  (mg/kg/ 


day)  (males)  and  0.  0.55.  2.2,  and  9.4 
mg/kg/day  (females)  with  a  no- 
OMerved-effect-level  (NOEL)  of  9.2  mg/ 
kg/day  for  male  rats  and  2.2  mg/kg/day 
for  female  rats.  The  lowest-observed- 
eflisct-level  (LOEL)  was  established  at 
9.4  mg/kg/day  (the  highest  dose  tested 
in  females)  based  on  reduced  body 
weight  gain,  food  consumption  and  food 
efficiency;  increased  severity  and 
incidence  of  reversible  kidney  and  liver 
efiiscts:  and  discoloration  of  the  liver. 

3.  A  developmental  toxicity  study  in 
rats  at  0,  0.4, 1.77,  and  8.06  mg/kg/day. 
The  maternal  LOEL  is  8.06  mg/kg/day 
(the  highest  dose  tested)  based  on 
decreased  defecation,  body  weight  gain, 
and  food  consumption;  and  the 
presence  of  red  material  around  the 
nose.  The  developmental  LOEL  is  also 
8.06  mg/kg/day  based  on  decreased 
mean  fetal  body  weight  and  increases 
(within  historical  ranges)  in  two 
developmental  skeletal  variants 
(reduced  ossification  of  the  stemebrae 
and  vertebral  arches).  The  NOEL  for 
maternal  and  developmental  toxicity 
was  established  at  1.77  mg/kg/day. 

4.  A  21-day  repeated  dose  dermi^^    ^. 
toxicity  study  in  rats  at  0. 100.  500,  and 
1.000  mg/kg/day.  The  NOEL  is  1,000 
mg/kg/day;  a  LOEL  was  not  detmnined. 

5.  An  immunotoxicity  study  in  rats  at 
0. 1.25.  2.5.  5  and  15  mg/kg/day  with  a 
NOEL  of  5  mg/kg/day  based  on  the 
decreased  primary  antibody  (IgM) 
response  to  sheep  red  blood  cells; 
decreased  absolute  and  relative  thymus 
weights;  decreased  body  weight,  fbod 
consumption  and  food  efficiency  at  the 
high-dose  level.  The  LOEL  is  15  mg/kg/ 
day.  The  study  did  not  fully  meet  the 
requirements  outlined  in  the  Pesticide 
Assessment  Guidelines  Subdivision  M 
OPPTS  Series  152-18.  However, 
because  a  NOEL  and  LOEL  were 
determined,  and  found  to  be  consistent 
with  those  fiom  other  repeat-dose 
studies,  the  study  need  not  be  repeated. 

6.  An  acceptable  Ames  study  for 
inducing  reverse  mutation  in 
Salmonella  strains  of  bacteria  exposed 
with  or  without  activation  at  doses  up 
to  5,000  micrograms  per  plate.  The 
study  showed  negative  results. 

7.  An  acceptable  study  for  inducing 
micronuclei  in  bone  marrow  cells  of  rats 
treated  up  to  the  maximum  dose  tested 
of  6.200  mg/kg.  The  study  showed 
negative  results. 

8.  A  mutagenicity  study  with  mouse 
Ijrmphoma  cells  with  or  without 
activation  to  doses  up  to  5.000 
micrograms/mL. 
Aminoethoxyvinylglycine  is  not 
mutagenic  or  cytotoxic  when  tested 
against  mouse  lymphoma  cells  strain 
l3i78Y  at  a  concentration  of  5,000 
micrograms/mL. 
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9.  Additional  data  (a  two-generation 
reproduction  study  in  the  rat)  is  being 
required  by  the  Agency. 

n.  Aggregate  Exposures 

1 .  From  food  and  feed  uses.  The 
primary  source  for  human  exposure  to 
aminoethoxyvinylglycine  will  be  from 
ingestion  of  both  raw  and  processed 
food  commodities  as  proposed  in  the 
February  20. 1997  Notice  of  Filing  cited 
above.  Based  on  tolerances  of  0.08  ppm 
in  or  on  apples  and  pears,  the 
Theoretical  Maximum  Residue 
Contributions  (TMRC)  for  the  U.S.  adult 
population  emd  for  U.S.  children  (1  to  6 
years  of  age)  were  determined.  In 
deriving  the  dietary  exposiue  to 
aminoethoxyvinylglycine,  EPA  assiuned 
that  100%  of  the  apple  and  pear  crops 
were  cultured  with  the  aid  of  this  plant 
regulator.  A  subchronic  exposure  was 
used  to  estimate  the  TMRC.  The  TMRC 
for  the  U.S.  population  was  estimated  to 
be  0.000069  mg/kg/day.  The  TMRC  for 
non-nursing  infants  less  than  1  year  old 
was  0.000722  mg/kg/day.  The  TMRC  for 
nursing  infants  less  than  1  year  old  was 
0.000552  mg/kg/day.  The  TMRC  for 
children  1  to  6  years  old  was  0.000224 
mg/kg/day.  The  TMRC  for  children  7  to 
12  years  old  was  0.000092  mg/kg/day. 

2.  From  potable  water.  In  examining 
^gregate  exposure,  FQFA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  from  groundwater  or  surface 
water),  and  exposure  through  pesticide 
use  in  gardens,  lawns,  or  buildings 
(residential  and  other  indoor  uses). 

Because  the  Agency  lacks  sufRcient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (Reference 
Doses  (RfDs)  or  acute  dietary  NOELs) 
and  assimiptions  about  body  weight  and 
consumption,  to  calculate,  for  each 
pesticide,  the  increment  of  aggregate 
risk  contributed  by  consumption  of 
contaminated  water.  While  EPA  has  not 
yet  pinpointed  the  appropriate 
bounding  figure  for  consumption  of 
contaminated  water,  the  ranges  the 


Agency  is  continuing  to  examine  are  all 
below  the  level  that  would  cause 
aminoethoxyvinylglycine  to  exceed  the 
RfD  if  the  time-limited  tolerances  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with 

aminoethoxyvinylglycine  in  water,  even 
at  the  higher  levi  \s  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
time-limited  tolerances  are  granted. 

3.  From  non-dietary  uses.  There  is  a 
proposed  non-dietary  use  for 
aminoethoxyvinylglycine  as  a 
commercial  plant  regulator  to  be 
applied  to  certain  ornamentals.  There 
are  no  proposed  home  and  garden  uses. 
The  exposure  from  this  commercial  use 
is  expected  to  be  dermal  in  nature.  An 
acute  dermal  toxicity  study  yielded  an 
LOso  of  >  2  g/kg.  A  21-day  repeated 
dose  dermal  toxicity  study  resulted  in 
no  significant  treatment-related  effiects  , 
at  1,000  mg/kg/day,  the  highest  dose 
tested. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticif>ates. 


however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  p>esticides 
include  pesticides  that  are 
toxicologically  and  structurally 
dissimilar  to  existing  chemical 
substances  (in  which  case  the  Agency 
can  conclude  that  it  is  unlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances)  and 
pesticides  that  produce  a  common  toxic 
metabolite  (in  which  case  common 
mechanism  of  activity  will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
aminoethoxyvinylglycine  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity, 
aminoethoxyvinylglycine  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that 
aminoethoxyvinylglycine  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

in.  Determination  of  Safiety  for  U.S. 
Population  and  Non-narsing  Infants 

1.  The  U.S.  population.  Baaed  on  a 
NOEL  of  2.2  milligrams  per  kilogram  of 
bod3Fweight  per  day  (mg/kg  bwt/day) 
from  a  subchronic  toxicity  study  that 
demonstrated  reduced  body  weight 
gain,  food  consumption,  and  food 
efficiency;  increased  severity  and 
incidence  of  reversible  kidney  and  liver 
effects;  and  discoloration  of  the  liver; 
and  using  an  uncertainty  factor  of  1,000 
the  Agency  has  set  a  RfD  of  0.0002  mg/ 
kg  bwt/day  for  this  assessment  of  risk. 
Based  on  the  available  toxicity  data  and 
the  available  exposure  data  identified 
above,  the  proposed  tolerances  will 
utilize  3.4%  of  the  RfD  for  the  U.S. 
population. 

2.  Non-nursing  infants.  Exposure  to 
non-nursing  infants  as  a  result  of  the  use 
of  aminoethoxyvinylglycine  in  the 
culture  of  apples  and  pears  will  result 
in  the  use  of  36.1%  of  the  RfD. 

3.  From  nonfood  uses.  Exposure  from 
nonfood  uses  of 
aminoethoxyvinylglycine  and  from 


contaminated  potable  water  sources 
have  not  been  precisely  addressed  in 
this  assessment.  However,  the  EIPA  does 
not  foresee  that  these  exposures  will 
result  in  a  cumulative  level  that  exceeds 
the  RfD.  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposures  to 
residues  of  aminoethoxyvinylglycine. 

IV.  Determination  of  Safety  for  Infants 
and  Children 

Risk  to  infants  and  children  was 
determined  by  the  use  of  a 
developmental  study  in  rats  that  had  a 
NOEL  for  developmental  toxicity  of  1.77 
mg/kg/day,  based  on  decreased  mean 
fietal  body  weight  and  increases  (within 
historical  ranges)  in  two  developmental 
skeletal  variants  (reduced  ossification  of 
the  stemebrae  and  vertebral  arches),  and 
a  maternal  NOEL  of  1.77  mg/kg/day 
based  on  decreased  defecation,  body 
weight  gain,  and  food  consumption;  and 
the  presence  of  red  material  around  the 
nose. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 

Available  data  indicate  that  maternal 
and  developmental  toxicity  were 
observed  in  the  developmental  toxicity 
study  in  rats  at  the  highest  dose  tested 
(8.06  mg/kg/day).  Maternal  toxicity  was 
observed  in  the  rat  in  the  8.06  mg/kg/ 
day  dose  group  as  decreased  deflation, 
body  weight  gain,  and  food 
consumption;  and  the  presence  of  red 
material  around  the  nose. 
Developmental  toxicity  was  observed  in 
the  high  dose  group  (8.06  mg/kg/day)  as 
decreased  mean  fetal  body  weight  and 
increases  (within  historical  ranges)  in 
two  developmental  skeletal  variants 
(reduced  ossification  of  the  stemebrae 
and  vertebral  arches).  Due  to  the 
incompleteness  of  the  data,  the  Agency 
used  a  thousandfold  uncertainty  factor 
in  the  RfD  calculations,  and  has 
imposed  a  requirement  for  a  two- 
generation  reproduction  study  in  rats. 
The  thousandfold  uncertainty  factor 
includes  an  additional  uncertainty 
factor  of  10  to  protect  infants  and 
children. 

The  percent  of  the  RfD  that  will  be 
utilized  by  the  aggregate  exposure  to 
aminoethoxyvinylglycine  will  range 
from  4.6%  for  children  7  to  12  years  old. 
up  to  36.1%  for  non-nursing  infants  less 
than  1  year  old.  Therefore.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 


infants  and  children  from  aggregate 
exposure. 

V.  Other  Considerations 

A.  Endocrine  Effects 

Currently,  EPA  does  not  have  any 
data  indicating  that 

aminoethoxyvinylglycine  has  endocrine 
effects.  The  Agency  is  not  requiring 
information  on  the  endocrine  effiects  of 
this  biochemical  plant  regulator  at  this 
time;  Congress  has  allowed  3  years  after 
FQPA  was  signed  into  law  on  August  3, 
1996,  for  the  Agency  to  implement  a 
screening  and  testing  program  with 
respect  to  endocrine  effiects. 

B.  Metabolism  in  Plants  and  Animals 

The  metabolism  of 
aminoethoxyvinylglycine  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  these  time-limited 
tolerances.  A  study  designed  to 
determine  whether  uptake,  translocation 
and  metabolism  of 
aminoethoxyvinylglycine  occurs  in 
apples  identified  seven  minor 
metabolites  in  addition  to  the  primary 
metabolite,  N-acetyl 
aminoethoxyvinylglycine.  The  study 
was  not  meant  as  a  measure  of  the 
amount  of  aminoethoxyvinylglycine 
residues  and  metabolites  found  in 
apples  under  normal  field  conditions. 
The  only  significant  incorporation  of 
aminoethoxyvinylglycine  in  apple 
tissues,  following  brush-on  application 
atiiigh  rates,  resulted  fitim  absorption 
fix)m  the  peel  rather  than  translocation 
from  the  leaves. 

Aminoethoxyvinylglycine  is  also 
metabolized  in  the  tissues  to  form  N- 
acetyl  aminoethoxyvinylglycine  and 
several  other  minor  metabolites,  and  is 
partially  degraded  on  the  apple  surface 
to  water-soluble  products  that  may  be 
formed  due  to  microbial  and/or 
photodegradative  action. 

C.  Analytical  Method 

There  is  a  practical  method  for 
detecting  and  measuring  levels  of 
aminoethoxyvinylglycine  in  or  on  food 
with  a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  time- 
limited  tolerances.  The  proposed 
analytical  method  for  determining 
residues  is  high-pressure  liquid 
chromatography  (HPLC).  The  HPLC/ 
fluorescence  detector  analytical  method 
used  by  the  registrant  has  been 
validated  by  an  independent  laboratory 
(ABC  Laboratories),  as  required  by  PR 
Notice  88-5,  and  is  sufficient  for  these 
time-limited  tolerances.  Validation  by 
an  EPA  laboratory  is  a  condition  of 
registration  for 


aminoethoxyvinylglycine,  and  upon 
such  validation  information  on  this 
method  will  be  provided  to  FDA.  In  the 
interim,  the  registrant-submitted 
method  is  available  to  anyone  interested 
in  pesticide  enforcement  when 
requested  by  mail  fit>m:  Calvin  Furlow, 
Public  Response  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  1130A,  CM 
#2,  1921  Jefferson  Davis  Hwy., 
Arlmgton,  VA  22202  (703)  305-5937. 

D.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  residues  of 
aminoethoxyvinylglycine  on  apples  or 
pears,  or  on  any  other  crops. 

E.  Data  Gaps 

A  data  gap  currently  exists  for  a  rat 
two-generation  reproduction  study.  All  ~ 
tolerances  are  time-limited  because  of 
this  data  gap.  The  time  limitation  allows 
for  development  and  review  of  the  data. 
The  study,  imposed  by  EPA  to  augment 
the  results  of  the  developmental  toxicity 
study,  is  expected  to  be  submitted  and 
reviewed  prior  to  the  expiration  date  of 
these  tolerances.  Based  on  the  available 
toxicological  data,  the  thousandfold 
uncertainty  factor,  and  the  levels  of 
exposiue,  the  EPA  has  determined  that 
the  proposed  time-limited  tolerances 
have  a  reasonable  certainty  of  no  harm 
from  aggregate  exposure  to  the  pesticide 
and  its  residues. 

F.  Summary  of  Findings 

The  analysis  for 
aminoethoxyvinylglycine  using 
tolerance  level  residues  shows  that  the 
proposed  uses  in  the  cultiire  of  apples 
and  pears  will  not  cause  exposure  to 
exceed  the  levels  at  which  the  Agency 
believes  there  is  an  appreciable  risL  All 
population  subgroups  examined  by  EPA 
are  exposed  to  aminoethoxyvinylglycine 
residues  at  levels  below  100  {>ercent  of 
the  RfD  for  chronic  effects. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  time-limited 
tolerances  by  adding  a  new  section  to  40 
CFR  part  180  will  be  safe;  therefore  the 
time-limited  tolerances  are  established 
as  set  forth  below. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
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section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  bearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  7, 1997,  file 
written  objections  to  any  as(>ect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  sho%vs  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300480]  (including  any  comments  and 
data  submitted  electronically).  A  public 


version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket#Bpamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Vm.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  this  action  is  not 
a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
Oct.  28, 1993],  or  special  considerations 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16, 1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  under  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA:  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 


required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact 
(46  FR  24950.  May  4, 1981). 

Pursuant  to  5  U.S.C  801(a)(1)(A).  EPA 
submitted  a  re{>ort  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  Pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  24, 1997. 

DaniBl  M.  Barolo, 

Director,  Office  of  Pesticide  Programt. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  adding  S  180.502  to  read  as 
follows: 

§  180.502    Aminoethoxyvinylglyelne; 

fori 


(a)  General.  Tolerances  are 
established  for  residues  of 
aminoethoxyvinylglyelne  in  or  on  the 
following  food  conunodities: 


Conwnod- 

ity 

Parts  per 
million 

Revocation/Expi- 
ration Date 

Apptes  

Pears 

0.08 
0.08 

April  1.2001 
4ApriM.2001 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[PR  Doc.  97-11901  Filed  5-6-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPP-300472;  FRL-6600-1] 
RIN2070-AB78 

Plant  Extract  Dertvad  From  Opuntia 
lindhaimari  (Prickly  Pear  Cactus), 
Quercus  falcata  (Red  Oak),  Rhus 
Aromatica  (Sumac),  and  Rhtzophoria 
mangle  (Mangrove):  Exemption  From 
ttw  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  &om  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
pesticide  plant  extract  derived  from 
Opuntia  lindheimeri  (prickly  pear 
cactus).  Quercus  falcata  (Red  oak).  Rhus 
aromatica  (sumac),  and  Rhizophoria 
mangle  (mangrove)  in  or  on  all  raw 
agricultural  commodities  (RACs).  when 
applied  as  a  nematicide/plant  regulator 
in  accordance  with  good  agricultural 
practices.  This  exemption  was  requested 
by  Appropriate  Technologies.  Limited. 
DATES:  This  regulation  becomes 
effective  May  7. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  July  7. 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  {OPP-300472],  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the  docket 
control  number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Opmations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  JefiiBrson  Davis  Highway. 
Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket-epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 


characters  and  any  form  of  encryption. 
Copies  of  electronic  ol^ections  and 
hearing  requests  will  also  be  accepted 
on  dis^  in  WordPerfect  5.1  file  format 
or  ASCn  file  format  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [OPP-300472].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  c/o  Product 
Manager  (PM)  [90],  Biopesticides  and 
Pollution  Prevention  Division  (7501W). 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  5-W57.  CS-1.  2800 
Crystal  Drive.  Arlington,  VA  22202. 
(703)  308-8263;  e-mail: 
greenway.denise-epamail.epa.gov. 
SUPPLEMBfTARY  INFORMATION:  In  the 
Federal  Register  of  September  14, 1994 
[59  FR  47136],  EPA  issued  a  notice 
(FRL-4904-7)  that  ATL  Enterprises, 
Inc.,  had  submitted  pesticide  petition 
PP  8F3635  to  EPA  proposing  to  amend 
40  CFR  part  180  by  establishing  a 
regulation  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C  346a(d),  to  exempt 
from  the  requirement  of  a  tolerance  the 
residues  of  the  biochemical  pesticide 
aqueous  extract  of  roots,  galls,  and  bark 
from  four  plant  species.  Incorrect 
taxonomic  names  were  provided  for  two 
of  the  plant  species.  The  published 
names  were  Opinta  lindheimeri, 
Quercus  falcata,  Rhus  aromatica,  and 
Rhizophoria  mangle  for  use  in  or  on  all 
raw  agricultural  commodities  when 
applied  as  a  plant  regulator  in  soil  and/ 
or  foliar  appUcations  in  accordance  with 
good  agricultural  practices.  The  petition 
was  later  revised  by  the  petitioner  and 
reannounced  by  EPA,  in  accordance 
with  the  requirements  of  the  Food 
Quality  Protection  Act  of  1996  in  the 
Fednvl  Register  of  February  13, 1997 
(62  FR  6777)(FRL-5588-0).  The  notice 
announced  that  Appropriate 
Technology  Limited  was  filing  the 
petition  to  exempt  from  the  requirement 
of  a  tolerance  residues  of  extract  from 
Opuntia  lindheimeri  (prickly  pear 
cactus).  Quercus  falcata  (red  oak).  Rhus 
aromatic  (siunac),  and  Rhizophora 
mangle  (mangrove)  in  or  on  all  raw 
agricultural  commodities  when  applied 
as  a  nematocide  or  as  a  plant  regulator 
in  soil  and/or  foliar  applications  in 
accordance  with  good  agricultural 


practices.  EPA  received  misspellings  far 
two  of  the  plant  species  for  the  February 
13, 1997  notice.  The  correct  spellings 
for  all  four  are  as  follows:  Opuntia 
lindheimeri  (prickly  pear  cactus). 
Quercus  falcata  (red  oak).  Rhus 
aromatica  (sumac),  and  Rhizophoria 
mangle  (mangrove).  The  February  24. 
1997  Federal  Register  (62  FR 
8244)(FRL-5591-4)  announced  that  the 
comment  period  would  end  on  March 
17. 1997.  La  response  to  the  Notice  of 
Filing.  EPA  received  supporting 
conunents  from  14  companies/citizens 
in  Egypt.  Honduras.  Australia,  Saudi  . 
Arabia,  Syria,  Lebanon,  Chile,  the 
Philippines,  Switzerland  and  the  United 
States.  No  comments  opposing  the 
petition  were  received. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  Following  is  a  summary 
of  EPA's  findings  regarding  this  petition 
as  required  by  section  408(d)  of  die 
FFDCA,  as  recentiy  amended  by  the 
Food  Quality  Protection  Act 

L  Pn^poaed  Use  Practices 

Biochemical  pesticide  extract  powder, 
also  known  as  Plant  Extract  620,  derived 
from  Opuntia  lindheimeri  (prickly  pear 
cactus),  Quercus  falcata  (red  oak),  Rhus 
aromatica  (sumac),  and  Rhizophoria 
mangle  (mangrove)  will  be  diluted  into 
two  water-based  products,  Sincocin  and 
Agrispon.  both  at  a  concentration  of 
0.56  percent  Plant  Extract  620.  The 
maximum  application  rate  for  any  use 
pattern  would  not  exceed  14  grams  of 
plant  extract/acre/application;  the 
mnyiTniim  application  rate  for  food 
crops  would  not  exceed  4  grams  of  plant 
extract/acre/applicatioiL  llie  maximum 
permissible  amount  ^plied  per  acre  per 
year  must  not  exceed  150. 

Agrispon  is  diluted  with  wrater  and 
appUed  at  a  rate  of  13  fluid  ounces/acre 
(oz/acre)  for  annuals  and  greenhouses. 
Timing  and  frequency  of  applications 
depend  on  the  plant  growth  cycle 
length;  a  single  application  for  plants 
witi^  a  growdi  cycle  of  60  days  or  less; 
a  second  application  45  to  60  days  after 
the  first  for  plants  with  a  60  to  120  day 
growth  cycle;  every  45  to  60  days  during 
vigorous  growth  stage  for  long  season 
plants  or  those  with  longer  than  a  120 
day  growth  cycle.  Agrispon  is  applied  to 
the  soil  surface  under  trees  at  a  rate  of 
13  fluid  oz/acre,  with  an  additional  6 
fluid  oz/acre  applied  to  the  tree  canopy. 
For  evergreens,  applications  are  made 
every  60  days.  Deciduous  trees  are  first 
treated  at  bud  break  or  leaf  flush  in  the 
spring  with  subsequent  applications 
every  60  days  until  dormancy  occun. 

Sincocin  is  applied  to  food  crops  and 
orchards  at  a  rate  of  26  fluid  oz/acre.  For 
both  food  crops  and  orchards,  the  first 
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application  is  made  during  initial  root 
flush  with  subsequent  applications 
every  60  days  during  active  gro%vth.  The 
application  rate  for  turf  and  ornamentals 
is  2.75  gallons  (87  fluid  ounces)/acre. 
Golf  fairways  are  treated  every  30  days. 
Ornamentals  are  treated  at  root  flush 


with  subsequent  applications  every  30 
to  60  days  diuing  active  growth. 

n.  ToKicological  Profile 

The  toxicological  data  considered  in 
support  of  the  exemption  from  the 
requirement  of  a  tolerance  include: 


acute  oral,  acute  dermal,  acute 
inhalation,  eye  irritation,  dermal 
irritation,  and  Ames  mutagenicity  tests. 
The  following  table  summarizes  the 
Agency's  findings  for  the  submitted 
toxicological  data. 


Gudeine 
No. 

Study 

Product 

Results 

Toxicity 
Category 

152-10 

Acute  Ord  (Rat) 

Plant  Extract  620  (TGAI) 

LOjo  >  5050  m^g 

IV 

152-11  

Acute  Dermal  (Rabbit) 

Plant  Extract  620 

LDjo  >  5050  mg/kg 

IV 

152-12  

Acute  inhalation  (Rat) 

Stncocin  (End-use  product) 

LCso  >  2.04  mg/L 

IV 

152-13 -. 

Pnmary  eye  irritation 

Plant  Extract  620 

Severe    Irritation    in    Non-Washed 

Eyes 
MiU  Irritation  in  Washed  Eyes  at  0.1 

ml 
Minimal  irritation,  reverstile  in  2  days 

1 
III 

Sincocin 

IV 

at  0.1  ml 

Agrispon 

No  irritation  at  0.1  mi 

IV 

152-14  

Primafy  dermal  irrilalian  (Rabbit) 

Plant  Extract  620 

Moderate  kritation  at  72  Hours 

III 

152-15 

Hypersensitivity 

Must  be  reported  ifMien  it  occurs 

Mutagenicity 

Sincocin  &  Agrispon 

Negative 

The  Agency  granted  a  data  waiver 
request  for  the  acute  inhalation  toxicity 
test  based  on  the  aqueous  end-use 
product.  Sincocin,  since  Plant  Extract 
620,  the  technical  grade  active 
ingredient  (TGAI)  which  is  also  the 
manufacturing  use  product,  could  not 
undergo  inhalation  testing  by  virtue  of 
it  being  a  powder.  The  end-use 
products,  Agrisp<m  and  Sincodn,  are 
Toxicity  Category  III  for  primary  dermal 
irritation.  The  remaining  acute  toxicity 
tests  were  waived  since  the  results  from 
the  TGAI  were  adequate  to  characterize 
the  responses  for  the  end-use  products 
which  are  0.56%  dilutions  of  the  TGAI. 
The  results  of  the  submitted  acute 
toxicology  and  mutagenicity  data, 
indicated  that  plant  extract  from 
Opuntia  lindheimeri,  Quercus  falcata, 
Rhus  aromatica,  and  Rhizophoria 
mangle  are  ola  low  acute  toxicity  such 
that  test  requirements  for  subchronic, 
chronic,  immune,  endocrine,  dietary 
and  non-dietary  studies  were  not 
triggered.  The  Agency  has  determined 
that  all  toxicology  data  requirements 
have  been  satisfied.  There  were  no  toxic 
endpoints  identified  as  a  result  of  the 
submitted  studies  and  therefore  no 
reference  dose  or  no  observable  effect 
level  to  be  established. 

in.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non  dietary  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns. 


or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  Exposure —  a.  Food.  Dietary 
exposure  from  use  of  this  plant  extract 
is  {>ossible  but  the  magnitude  of  the 
residues  is  expected  to  be  minimal  to 
negligible  since  the  application  rate  is  4 
grams  per  acre  per  application  on  food 
crops.  The  maximum  total  amount 
permitted  for  application  for  1  year  is 
150  grams.  Moreover,  washing  off  of 
foliage  and  fruit  by  rainfall  or  during 
food  processing  and  handling,  and 
likely  degradation  of  the  plant  extracts 
by  soil  microflora  would  further  reduce 
the  amount  of  dietary  exposure. 

b.  Drinking  water.  Oral  exposure,  at 
very  low  levels,  may  occur  from 
ingestion  residues  of  the  plant  extract  in 
the  drinking  water.  However  a  lack  of 
mammaliantoxicity  for  the  plant  extract 
has  been  demonstrated. 

2.  Non-diafary,  non-occupational 
exposure.  TUe  primary  non-dietary 
sources  of  exposure  the  Agency  looks  at 
include  exposure  through  pesticide  use 
in  gardens,  la%vns,  or  buildings 
(residential  and  other  indoor  uses). 
Products  containing  the  plant  extract  are 
not  registered  for  use  on  residential 
lawns  or  indoor  residences  or  buildings. 

IV.  Camull|ive  Effects 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  Because  there  is  no 
indication  of  mammalian  toxicity  to  this 
plant  extract,  there  is  no  reason  to 


expect  any  omiulative  effects  from  this 
plant  extract  and  other  substances. 

V.  Endocrine  Disrupters 

The  Agency  has  no  information  to 
suggest  that  the  plant  extract,  also 
known  as  Plant  Extract  620,  a  composite 
of  plant  extract  powder,  will  have  an 
effect  on  the  immune  and  endocrine 
systems.  The  Agency  is  not  requiring 
information  on  the  endocrine  effects  of 
this  biochemical  plant  extract  pesticide 
at  this  time;  Congress  has  allowed  3 
years  after  August  3, 1996,  for  the 
Agency  to  implement  a  screening 
program  with  respect  to  endocrine 
effects. 

VI.  Determination  of  Safety 

1.  U.S.  population.  The  results  of 
acute  toxicity  tests  and,  mutagenicity 
tests  demonstrate  a  low  to  minimal 
toxicity  profile  for  the  plant  extract. 
Moreover,  when  Plant  Extract  620  is 
incorporated  into  the  end-use  product 
formulation  and  following  dilution  of 
the  product  according  to  label 
instructions,  the  result  is  an  extremely 
low  amoimt  of  2  to  14  grams  of  active 
ingredient  applied  per  acre  per 
application.  A  maximum  limit  of  150 
grams  per  acre  of  the  active  ingredient 
per  year  will  be  in  effect  for  this 
biochemical  pesticide.  The  submitted 
data  do  not  lead  the  Agency  to  suspect 
any  acute  or  chronic  dietary  risks.  The 
low  toxicity,  the  low  application  rate, 
and  the  use  patterns  leads  the  Agency 
to  conclude  that  residues  from  use  of 
the  biochemical  pesticide  extract  from 
Opuntia  lindheimeri  (prickly  pear 
cactus),  Quercus  falcata  (Red  oak).  Rhus 
aromatica  (sumac),  and  Rhizophoria 
mangfe  (mangrove)  will  not  pose  a 


dietary  risk  of  concern  under  reasonably 
foreseeable  circumstances.  Therefore. 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposure  under  this  exemption. 

2.  Infants  and  children.  The  Agency 
has  considered  available  information  on 
the  variability  of  the  sensitivities  of 
major  identifiable  subgroups  of 
consumers  including  infants  and  . 
children  and  the  physiological 
differences  between  infants  and 
children  and  adults  and  effects  of  in 
utero  exposure  to  biochemical 
pesticides.  As  noted  previously,  the 
Agency  has  concluded  that  dietary 
exposure  to  the  plant  extract  will  be 
minimal  due  to  the  very  low  amounts. 
4  grams  per  application,  and  the 
maximum  of  150  grams  permitted  per 
acre  per  year.  Natural  degradation 
processes  including  soil  microbial 
activity  and  rain  fall  plus  food 
processing  steps  such  as  washing  and 
cooking  will  further  reduce  the  amounts 
available  for  exposure.  Accidental 
ingestion  of  this  product  by  children  is 
possible  but  the  end-use  products  have 
been  classified  as  Toxicity  Category  IV, 
practically  non-toxic  with  regards  to 
oral  toxicity.  While  the  manufacturing 
product  is  Toxicity  Category  I,  acutely 
toxic  with  regards  to  primary  eye 
irritation,  unwashed  eyes,  the  end-use 
products  will  contain  a  hundredfold 
dilution  of  the  plant  extract  which  are 
further  diluted  upon  spraying. 
Furthermore,  the  end-use  products  will 
not  be  used  on  lawns  where  children 
play. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effiacts 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance,  EPA  believes  there  is 
reliable  data  to  support  the  conclusion 
that  this  plant  extract  is  not  toxic  to 
mammals,  including  infants  and 
children,  and  thus  there  are  no 
threshold  effects.  As  a  result,  the 
provision  requiring  an  additional 
margin  of  exposure  does  not  apply. 

Vn.  Analytical  Method 

The  Agency  has  determined  that  an 
analytical  method  is  unnecessary  due  to 
the  low  toxicity  of  the  plant  extract  and 
due  to  the  low  application  rate  of  up  to 
4  grams  per  acre  on  food  crops  and  up 
to  14  grams  per  acre  for  ornamentals 
and  tiuf  per  application.  The  yearly 
maximum  will  be  150  grams  of  active 
ingredient  per  acre. 


Vin.  Intemational  Tolerances 

There  are  no  CODEX  tolerances  nor 
intemational  tolerances  for  the  plant 
extract  at  this  time. 

IX.  Conclusion 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  of  the  U.S.  population, 
including  infants  and  children,  to 
residues  of  plant  extract  from  Opuntia 
lindheimeri  (prickly  pear  cactus). 
Quercus  falcata  (red  oak),  Rhus 
aromatica  (siunac),  and  Rhizophoria 
mangle  (mangrove).  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  because,  as 
discussed  above,  no  toxicity  to 
mammals  has  been  observed  for  the 
plant  extract.  As  a  result,  EPA 
establishes  an  exemption  from  tolerance 
requirements  pursuant  to  FFEXHA 
section  408(i)(3)  for  Opuntia 
lindheimeri,  Quercus  falcata,  Rhus 
aromatica,  and  Rhizophoria  mangle. 

X.  Obiectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  section  408(e)  as  was 
provided  in  the  old  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  vnll  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  adversely  affected  by  this 
regulation  may,  by  July  7, 1997,  file 
written  objections  to  the  regulation  and 
may  also  request  a  hearing  on  those 
objections.  Objections  and  hearing 
requests  must  be  filed  with  the  Hearing 
Clerk,  at  the  address  given  above  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 


relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial-issue  of  fact;  there  is 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  sudi  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  ot  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  inf(»ination  as 
CBI.  Information  so  marked  Mdll  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  ptart  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

XL  PnblicDocket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
IOPP-3004721  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  induding 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  frY>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (75Q8C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  *2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  conmients  can  be  sent 
directiy  to  EPA  at: 

opp-docket-epemaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  The  official  record  for 
this  rulemaking,  as  well  as  the  public 
version^  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  direcUy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
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"ADDRESSES"  at  the  beginnmg  of  this 
document. 

Xn.  Regulatory  Assessment 
Requuements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq..  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
itnfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  under  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (FRA),  5  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  bom  tolerance,  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter  that  there  is  no  adverse 
impact  (46  FR  24950,  May  4. 1981). 

Under  5  U.S.C.  801(a)(lXA)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Pub.  L.  104-121, 110 
StaL  847).  EPA  siibmitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  of  Sobjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  April  24. 1997. 
Daniei  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  346a  and  371. 

2.  Section  180.1179  is  added  to  read 
as  follows: 

S  180.1179    Ptant  extract  derived  from 
Opuntla  lindheimeil,  Quercus  talcala,  RiMia 
aromatica,  and  RMzophofia  mangle; 
exemption  from  the  requirement  of  a 
Ideranoe. 

The  biochemical  pesticide  plant 
extract  derived  from  Opuntia 
lindheimeri,  Quercus  falcata,  Rhus 
aromatica,  and  Rhizophoria  mangle  is 
exempted  from  the  requirement  of  a 
tolerance  in  or  on  all  raw  agricidtural 
commodities  when  applied  as  a 
nematicide/plant  regulator  in 
accordance  with  good  agricultural 
practices. 

(FR  Doc.  97-11900  Filed  5-«-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[IM  Doctot  Na  ST-^S;  RM-90031 

Radio  Broadcasting  Sarvicas;  Gardan 
City.  MO 

AfiENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


Action  in  this  docmnent 
allots  Channel  287A  to  Garden  Qty, 
Missouri,  as  that  commtmity's  first  local 
FM  broadcast  service  in  response  to  a 
proposal  filed  by  R.  Lee  Wheeler  and 
Sarah  H.  Wheeler.  See  62  FR  6927, 
February  14, 1997.  There  is  a  site 
restriction  0^  kilometers  (0.4  miles) 
west  of  the  community.  The  coordinates 
for  Channel  287A  at  Garden  Qty  are  38- 
33-49  and  94-11-53.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Efiective  June  16, 1997.  The 
window  period  for  filing  applications 
for  Channel  287A  at  Garden  Qty. 
Missouri,  will  open  on  June  16, 1907, 
and  close  on  July  17, 1997. 
FOR  FURTHER  WTOmiATlON  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPKaCNTARV  MFORIIATION:  This  is  a 
summary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  97-53, 
adopted  April  23, 1997,  and  released 
May  2. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC. 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  titie  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

173,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Garden  City,  Channel  287A. 

Federal  Communications  Commission. 

John  A.  Karoaaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-11823  Filed  5-6-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoGtwt  Na  96-236;  RM-WOq 

Radio  Broadcasting  Sarvicas;  Forast 
City.  PA 

AGENCY:.  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Vixon  Valley  Broadcasting, 
allots  Channel  261A  at  Forest  Qty, 
Pennsylvania,  as  the  community's  first 
local  aural  transmission  service.  See  61 
FR  54309,  December  4, 1996.  Channel 
261A  can  be  allotted  to  Forest  Qty  in 
compliance  with  the  Commission's 
minimiitn  distance  separation 
requirements  with  a  site  restriction  of 
10.1  kilometers  (6.2  miles)  northeast  to 
avoid  short-spacings  to  the  licensed 
sites  of  SUtion  WODE-FM,  Channel 
260B,  Easton,  Peiuuylvania.  and  Station 
WDST(FM).  Channel  261A.  Woodstock. 
New  YoA,  at  petitioner's  requested  site. 


The  coordinates  for  Channel  261 A  at 
Forest  City  are  North  Latitude  41-42-55 
and  West  Longitude  75-23-06.  Since 
Forest  City  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  June  16, 1997.  The 
window  period  for  filing  applications 
for  Channel  261A  at  Forest  City, 
Pennsylvania,  will  open  on  June  16  , 
1997,  and  close  on  July  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-235,    - 
adopted  April  23, 1997,  and  released 
May  2, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aadiority:  Sections  303. 48  SteL.  as 
amended.  1082;  47  U.S.C  154.  as  amended 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Pennsylvania,  is 
amended  by  adding  Forest  Qty. 
Channel  261A. 

Federal  Communications  Commission. 


JohaA. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  97-11824  Filed  5-6-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-233;  RM-8908] 

Radio  Broadcasting  Sarvicas;  Cia 
Elum,  WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Brian  J.  Lord,  allots  Channel 
229A  at  Cle  Elum.  Washington,  as  the 
commimity's  first  local  aural 
transmission  service.  See  61  FR  63810, 
December  2, 1996.  Channel  229A  can  be 
allotted  at  Cle  Elimi  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.4  kilometers  (6.4  miles) 
southeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  KMPS-FM, 
Channel  231C,  Seattle,  Washington,  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  229A  at  Cle 
Eliun  are  North  Latitude  47-07-36  and 
West  Longitude  120-50-41.  Since  Cle 
Elum  is  located  within  320  kilometers 
(200  miles)  of  the  U.S. -Canadian  border, 
concurrence  of  the  Canadian  * 

government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  June  16. 1997.  The 
window  period  for  filing  applications 
for  Channel  229A  at  Qe  Elum, 
Washington,  will  open  on  June  16, 1997, 
and  close  on  July  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-233, 
adopted  April  23, 1997,  and  released 
May  2, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

List  ofSnbiecti  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303. 48  Stat,  as 
amended,  1082;  47  U.S.C  154,  as  amended. 

f  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Cle  Elum,  Channel 
229A. 

Federal  Communications  Conmiission. 

John  A.  Karousos. 

Chief,  Allocations  BrarKh,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-11825  Filed  5-6-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  No.  97-42;  RM  3981 

Radto  Broadcasting  Sarvicas; 
Charlavoix.  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Chaimel  300A  to  Charlevoix. 
Michigan,  as  that  commimity's  second 
FM  broadcast  service  in  response  to  a 
petition  filed  by  Peninsula  Broadcast 
Company.  See  62  FR  5790,  February  7, 
1997.  The  coordinates  for  Channel  300A 
at  Charlevoix  are  45-14-30  and  85-23- 
01.  There  is  a  site  restriction  12.6 
kilometers  (7.8  miles)  southwest  of  the 
community.  Canadian  concurrence  has 
been  obtained  for  this  allotment.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  June  16, 1997.  The 
vidndow  period  for  filing  applications 
for  Channel  300A  at  Charlevoix, 
Michigan,  will  open  on  June  16, 1997. 
and  close  on  July  17, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-42. 
adopted  April  23. 1997,  and  released 
May  2, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Onnmission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractora.  International 
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Transcription  Services,  Inc..  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  title  47  of  the  Ckkle  of 
Federal  Regulations  is  amended  as 

follows: 

47  CFR  PART  73— (AMENDED] 

1.  The  authority  citation  for  Fart  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Sut.,  as  amended, 
1082:  47  VS.C  154.  as  amended. 

173.202    [AfflMMtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  300A  at  Charlevoix. 

Federal  Communications  Commission. 

loha  A.  KanMsoc 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-11826  Filed  S-e-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISglON 

47  CFR  Part  73 

(MM  Dodut  No.  96-130;  RM-881«] 

Radk>  Broadcasting  Servicea; 
Grenada,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Darby  Radio,  allots  Channel 
267A  to  Grenada,  Mississippi,  as  an 
additional  FM  service.  See  61  FR  31085, 
Jiuie  19, 1996.  Channel  267A  can  be 
allotted  to  Grenada  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.2  kilometers  (5.7  miles) 
west  to  avoid  a  short-spacing  ccmflict 
with  the  licensed  site  of  Station 
WJDQ(FM),  Channel  267C1.  Meridian, 
Mississippi.  The  coordinates  for 
Channel  267A  at  Grenada  are  33-47-48 
ML  and  89-54-29  WL.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effiective  June  16, 1997.  The 
window  period  for  filing  applications 
will  open  on  June  16. 1997,  and  close 
on  July  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 

418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 

and  Order,  MM  Docket  No.  96-130, 


adopted  April  23, 1997,  and  released 
May  2, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
horn  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303. 48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

S73.202   [AmeiMtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Mississippi,  is 
amended  by  adding  Channel  267A  at 
Grenada. 

Federal  Communications  Commission 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiMUfa  Sarvica 

50  CFR  PART  91 
RIN  1018-AE07 

1977  Migratory  Bird  Hunting  and 
Conaarvation  Stamp  (Federal  Duck 
Stamp)  Contaat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  revises  the  regulations 
governing  the  conduct  of  the  1997 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Federal  Duck 
Stamp)  Contest.  The  amendments 
include  the  following  changes:  deadline 
September  15  for  submitting  entry; 
setting  uniformity  for  design  to  mat  the 
entry  over  only:  and  entry  must  be 
contestant's  original  "hand  drawn" 
creation. 

EFFECTIVE  DATE:  The  rule  is  effective  July 
1, 1997,  the  beginning  of  the  1997-98 
contest. 


ADDRESSES:  Manager  of  Licensing, 
Federal  Duck  Stamp  Contest,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street,  N.W.,  Suite 
2058,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mra. 
Lite  F.  Edwards,  (202)  208-4354. 
SUPPLEMENTARY  INFORMATION:  The 
Service  published  the  proposed  rule  to 
amend  these  regulations  on  January  30, 
1997  (62  FR  4516). 

The  Federal  t)uck  Stamp  Contest 
(Contest)  is  the  only  Federal  agency-run 
art  contest  and  has  been  in  existence 
since  1949  with  the  1950  stamp  the  first 
to  be  selected  on  open  competition.  The 
Federal  Duck  Stamp's  main  use  is  a 
revenue  stamp  needed  by  waterfowl 
huntera. 

This  year's  Contest  and  species 
information  follows: 

\.  Contest  schedule: 
1997-98  Fewiaral  Duck  Stamp  Contest — 

November  4-€,  1997 
Public  Viewing — Tuesday,  November  4 

6x>m  10K)0  a.m.  to  2:00  p.m. 
Judging — Wednesday,  November  5  at 

10:30  a.m.  through  Thursday, 

November  6  at  9:00  a.m. 

2.  The  Contest  will  be  held  at  the 
Department  of  the  Interior  building. 
Auditorium  (C  Street  entrance),  1849  C 
Street,  NW,  Washington,  DC. 

3.  Tlie  three  eligible  species  for  the 
Contest:  (1)  Barrow's  Goldeneye;  (2) 
Black  Scoter  and  (3)  Mottled  Duck. 

As  part  of  an  effort  to  administer  and 
make  minor  improvements  to  the 
Contest,  the  Service  makes  the  following 
changes  to  this  year's  contest: 

1.  Persons  entering  the  1997  Contest 
may  submit  entries  anytime  after  July  1, 
but  all  entries  must  be  postmarked  no 
later  than  midnight  Monday.  September 
15. 1997. 

2.  The  Service  requires  that  each  entry 
must  be  matted  [over  only)  with  a  9  x 

12  inch  white  mat,  1  inch  wide,  and  the 
entire  entry  cannot  exceed  V*  inch  in 
total  thickness.  This  new  format  is  a 
requirement  to  secure  the  artwork  from 
being  damaged  and  sets  imiformity  for 
exhibiting  at  various  museums  across 
the  country. 

3.  The  Service  clarifies  that  the 
identified  species  must  be  the  dominant 
feature  of  the  design.  The  design  must 
be  the  contestant's  original  "hand 
drawn"  creation.  The  design  may  not  be 
copied  or  duplicated  from  previously 
published  art,  including  photographs. 
Photographs,  CMnputer^nerated  art. 
art  produced  firom  a  computer  printer  or 
other  computer'  mechanical  output 
device  (air  brush  method  excepted)  are 
ineligible  and  will  be  disqualified. 

The  contest  deadline  was 
reestablished  for  submitting  entry  to 


allow  participants  additional  time  to 
research  the  anatomy  of  eligible  species 
since  many  species  are  located  in  many 
diveree  geographical  regions  and  may 
require  more  investigation  and 
perfection  of  the  artwork.  The  Service 
clarifies  that  other  living  creatures, 
scenes  and  designs  may  be  part  of  the 
design  as  long  as  the  identified  species 
are  the  dominant  feature. 

Analysis  of  Public  Comment 

The  Service  received  12  comments  via 
Internet  Website  and  2  written 
comments  from  artists  requesting 
reconsideration  for  submission  of 
computer-generated  art  to  the  contest. 
Many  disagreed  with  the  Service's 
proposed  change  that  the  participant's 
original  design  should  be  "hand 
drawn."  The  respondents  were  in 
agreement  that  the  computer  is  a  form 
of  medium  and  the  artist  should  be  able 
to  choose  any  medium  to  paint  the  art. 
They  further  stated  that  the  computer  is 
an  art  tool,  the  same  concept  of  using 
airbrush  and  pencil,  and  is  a  new  and 
creative  way  of  painting.  The 
respondents  feel  that  digital  paintings 
are  original  and  as  dependent  on  the 
talents  and  skills  of  the  artists  as  any 
traditionally  rendered  painting.  If 
computer  technology  can  be  used  to 
save  a  duck  through  migration  studies, 
surgical  procedures,  oil  spill  clean  ups, 
the  respondents  questioned  why  can't  it 
be  used  as  a  tool  to  draw  a  duck.  Many 
artists  today  are  using  computera  for 
drawing  and  painting:  and  it  is  possible 
to  create  "art  drawn  by  hand"  by  using 
a  pressiue-sensitive  digital  tablet,  but 
the  computer  paintings  must  be  sent  to 
a  mechanical  device  to  be  printed.  By 
using  this  method,  artists  have  to  m^ce 
each  stroke  by  hand  on  the  digital  tablet 
It  was  suggested  that  if  we  want  to 
consider  making  changes,  we  should  say 
"no  to  manipulated  photographs"  or 
request  proof  of  originality  of  the  art 
required  of  all  entries. 

Service  Response 

The  Service  considered  all  of  the 
comments,  but  the  Federal  Duck  Stamp 
Program's  intent  is  to  keep  the  art 
competition  as  the  traditional  American 
art  form  that  it  is  and  has  been  for  over 
48  yeara.  The  Service  feels  the  history, 
tradition,  and  beauty  of  this  unique  art 
form  should  be  maintained  by  requiring 
art  entries  to  be  "original"  hand  created 
in  the  traditional  "hand  painted" 
manner  that  artist  have  been  submitting 
for  48  yeara. 

The  Federal  Duck  Stamp  Office 
acknowledges  that  the  computer  is  a 
creative  tool.  However,  computer  art  has 
the  potential  for  fraud  and  plagiarism 
and  also  puts  an  undue  burden  on  the 
artists  and  judges  for  assuring  the 


originality  of  the  worL  It  almost  would 
be  impossible  to  prove  that  "printed" 
entries  are  original  art,  since  through  the 
Internet,  computer  usen  can  download 
prints  from  almost  any  source. 

It  is,  therefore,  the  Government's 
decision  to  disallow  any  work  or 
creation  that  is  generated  by  computer 
or  other  mechanical  means  that  are  not 
"hand  drawm." 

This  regulation  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
These  final  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements.  The 
Department  of  the  Interior  has 
determined  that  this  regulation  will  not 
have  significaut  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  changes/ 
revisions  to  the  Contest  will  affect 
individuals,  not  businesses  or  other 
small  entities  as  defined  in  the  Act 

List  of  Subjects  in  50  CFR  91 

Hunting,  Wildlife. 

Accordingly.  Tide  50.  Part  91  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

AvOMotitp  S  U.S.C  301;  16  U.S.C  718);  31 
U.S.C  9701. 

PART  91— {AMENDED] 

2.  Section  91.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S91.11    Conteat 


f91.14    neetrictions  on  sutiisct  maHsr le 


(b)  Entries  must  be  postmarked  no 
later  than  midnight,  September  15. 

3.  Section  91.13  is  revised  to  read  as 
follows: 

(91.13   Tecnnical  faquhaiiMnls  for  oesign 
and  submiision  of  entry. 

The  design  must  be  a  horizcmtal 
drawing  or  painting  seven  (7)  inches 
high  and  ten  (10)  inches  wide.  The  entry 
may  be  drawn  in  any  medimn  desired 
by  the  contestant  and  may  be  in  either 
multicolor  or  black  and  white.  No 
scrollwork,  lettering,  bird  band 
numbera,  s^natures  or  initials  may 
appear  on  the  design.  Each  entry  must 
be  matted  [over  only)  with  a  nine  (9) 
inch  by  twelve  (12)  inch  white  mat.  one 
(1)  inch  wide,  and  the  entire  entry 
cannot  exceed  one  quarter  (V4)  inch  in 
total  thickness.  Entries  must  not  be 
framed,  under  glass,  or  have  a  protective 
covering  that  is  attached  to  the  entry. 

4.  Section  91.14  is  revised  to  read  as 
•follows: 


A  live  portrayal  of  any  bird(s)  of  the 
five  or  fewer  identified  eligible  species 
must  be  the  DOM2NAA/T  feature  of  the 
design.  The  design  may  depict  more 
than  one  of  the  eligible  species.  Designs 
may  include,  but  are  not  limited  to, 
hunting  dogs,  hunting  scenes,  use  of 
waterfowl  decoys.  National  Wildlife 
Refuges  as  the  background  of  habitat 
scenes,  and  other  designs  that  depict  the 
sporting,  conservation,  stamp  collecting 
and  other  uses  of  the  stamp.  The  overall 
mandate  will  be  to  select  the  best  design 
that  will  make  an  interesting,  useful  and 
attractive  duck  stamp  that  will  be 
accepted  and  prized  by  huntera,  stamp 
collectora,  conservationists,  and  othen. 
The  design  must  be  the  contestant's 
original  "hand  draivn"  creation.  The 
entry  design  may  not  be  copied  or 
duplicated  from  previously  published 
art,  including  photographs. 
Photographs,  computer-generated  art, 
art  produced  from  a  computer  printer  or 
other  computer/mechanical  output 
device  (airtirush  method  excepted)  are 
not  eligible  to  be  entered  into  the 
contest  and  will  be  disqualified.  An 
entry  submitted  in  a  prior  contest  that 
was  not  selected  for  the  Federal  or  a 
state  stamp  design  may  be  submitted  in 
the  current  contest  if  it  meets  the  above 
criteria. 

Dated:  April  20. 1097. 
DanBany, 

Deputy  Assistant  Secretary  for  Fish  and 
WUdUfe  and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administretlon 

50CFRPart660 

[Docket  Na  961227373-9373-01;  LD. 
042397A] 


in 


Fiahariaa  off  Waal  Coast  Slataa 
tha  Waatam  PacMc;  Pacific  Coaat 
Qroandflah  Flahary;  Trip  Limit 
RaduetkNia 


AQBCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishing  restrictions;  request  for 
comments. 

SUMMARY:  NMFS  announces  further 
restrictions  to  the  Pacific  Coast 
groundfish  fisheries  for  widow  rorkfish. 
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bocacdo,  Dover  sole,  thorayheads,  and 
sablefish,  and  clariBes  the  cross-over 
provisions  for  operating  in  areas  with 
diffarent  trip  limits.  These  actions  are 
authorized  by  regulations  implementing 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  which  governs 
the  groundfish  fishery  ofi'  Washington, 
Oregon,  and  California.  These 
restrictions  are  intended  to  keep 
landings  as  close  as  possible  to  the  1997 
harvest  guidelines  for  these  species. 

DATES:  Efiiective  from  0001  hours  (local 
time]  May  1, 1997.  until  the  effective 
date  of  the  1998  annual  specifications 
and  management  measures  for  the 
Pacific  Coast  groundfish  fishery,  which 
will  be  published  in  the  Federal 
Register.  For  vessels  operating  in  the  B 
platoon,  effective  fit>m  0001  hours  (local 
time)  May  16. 1997,  until  the  efliective 
date  of  the  1998  annual  specifications 
and  management  measures  for  the 
Pacific  Coast  groundfish  fishery,  which 
will  be  published  in  the  Federal 
Register.  Comments  will  be  accepted 
through  May  22,  1997. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  Seattle.  WA  98115-0070;  or 
William  Hogarth,  Acting  Administrator, 
Southwest  Region,  National  Marine 
Fisheries  Service.  501  West  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140 
or  Rodney  Mclnnis  at  310-980-4040. 

SUPPI^MENTARV  INFORMATION:  The 
following  changes  to  routine 
management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  states  of 
Washington,  Oregon,  and  California,  at 
its  April  8-11, 1997,  meeting  in  San 
Francisco,  CA. 

Widow  Rockfish 

The  limited  entry  fishery  for  widow 
rockfish  currently  is  managed  under  a  2- 
month  aunulative  trip  limit  of  70.000  lb 
(31.752  kg).  The  best  available 
information  at  the  April  1997  Council 
•meeting  indicated  that  1,458  mt  of 
widow  rockfish  had  been  taken  through 
March  31, 1997,  and  that  the  6.500-mt 
harvest  guideline  would  be  reached  by 
mid-October  1997  if  the  rate  of  landings 
is  not  slowed.  The  Council  therefore 
recommended  that  the  2-month 
cumulative  trip  limit  for  widow  rockfish 
be  reduced  May  1, 1997,  from  70,000  lb 
(31.752  kg)  to  60,000  lb  (27,216  kg) 


coastwide  to  keep  landings  within  the 
harvest  guideline  in  1997. 

Bocaccio 

Bocaccio,  which  are  found 
predominantly  off  California  south  of 
Cape  Mendocino  (40°30'  N.  lat.). 
comprise  one  component  of  the 
Sebastes  complex  of  rockfish.  The 
acceptable  biological  catch  (ABC)  and 
harvest  guideline  for  bocaccio  were 
severely  reduced  in  1997  as  a  result  of 
a  new  stock  assessment.  The  harvest 
guideline  for  bocaccio  was  set  at  its 
overfishing  threshold  in  1997,  as  a  1- 
year  step  down  to  fishing  at  the  level  of 
ABC.  Bocaccio  is  particulariy  difficult  to 
manage  because  many  gear  types  are 
involved.  It  is  caught  with  commercial 
trawl,  longline,  hook-and-line,  set  net, 
and  pot  gear,  and  substantial  amoimts 
also  are  taken  in  the  recreational  fishery. 

The  best  available  informetion  at  the 
April  1997  Council  meeting  indicated 
that  80  mt  of  bocaccio  had  been  taken 
through  March  31, 1997,  and  that  the 
387-mt  harvest  guideline  would  be 
reached  by  the  end  of  the  year. 
However,  uncertainty  in  recreational 
catch  levels,  and  projections  based  on 
achievement  of  the  332-mt  commercial 
harvest  guideline  (the  harvest  gudeline 
minus  the  recreational  catch)  indicate 
that  the  commercial  harvest  guideline 
would  be  reached  by  late  Oct(4)er.  To 
assure  that  the  harvest  guideline  and 
overfishing  threshold  for  bocaccio  are 
not  exceeded,  the  Council 
recommended  two  changes  to  trip  limits 
south  of  Cape  Mendocino,  effective  May 
1, 1997:  A  reduction  fit>m  12.000  lb 
(5.443  kg)  to  10,000  lb  (4,536  kg)  in  the 
2-month  cumulative  trip  limit  for  the 
limited  entry  fishery;  and,  for  the  open 
access  fishery,  a  reduction  horn  300  lb 
(136  kg)  to  250  lb  (113  kg)  per  trip  for 
hook-and-line  and  trap  gear,  with  no 
change  to  the  monthly  cumulative  limit 
of  2,000  lb  (907  kg).  No  changes  were 
recommended  to  the  trip  limits  for  the 
open  access  set  net  fishery  south  of 
C^pe  Mendocino,  the  open  access 
fishery  targeting  on  non-groundfish 
species,  or  to  the  bag  limit  for  the 
recreational  fishery,  but  such  changes 
could  be  made  in  the  future. 

Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefuh  (the  DTS  Complex) 

The  Council  recommended  that 
changes  be  made  May  1, 1997.  to  the  2- 
monUi  cumulative  trip  limits  for  Dover 
sole  north  of  Cape  Mendocino  and 
thomyheads  coastwide,  which  also 
result  in  a  reduction  to  the  trip  limit  for 
the  DTS  complex  north  of  Cape 
Mendocino. 


Dover  Sole 

The  limited  entry  fishery  for  Dover 
sole  is  managed  with  a  coastwide 
harvest  guideline  which  includes  a 
separate  harvest  guideline  for  the 
Columbia  area.  Coastwide  landings  of 
Dover  sole  are  projected  to  reach  the 
11,050-mt  harvest  guideline  on 
November  26, 1997,  but  this  is  due 
predominantly  to  exceeding  the  2,850- 
mt  Columbia  area  harvest  guideline  by 
827-1,288  mt.  If  landing  rates  are  not 
slowed,  the  harvest  guideline  in  the 
Columbia  area  is  projected  to  be  reached 
in  early  to  late  Septmnber.  The  Council 
therefore  recommended  lowering  the  2- 
month  cumulative  trip  limit  from  38,000 
lb  (17,237  kg)  to  30,000  lb  (13,608  kg) 
for  the  limited  entry  fishery  north  of 
Cape  Mendocino,  with  the  intent  that 
both  the  Columbia  and  coastwide 
harvest  guidelines  would  not  be 
exceeded. 

Thomyheads  (Shortspine  and 
Longspine) 

The  limited  entry  fishery  for  the  two 
species  of  thomyheads  is  managed  with 
a  coastwide.  2-month  ciunulative  trip 
limit  for  both  species  combined,  which 
includes  a  sep«u«te  limit  for  shortspine 
thomyheads.  The  harvest  guideline  for 
longspine  thomyheads  will  not  be 
reached  in  order  to  protect  shortspine 
thomyheads.  Shortspine  thomyheads 
are  managed  so  as  not  to  exceed  total 
catch  of  1.500  mt  in  1997  (1.380  mt  for 
the  landed  catch  harvest  guideline  and 
120  mt  for  trip-limit  induced  discards), 
and  therefore  is  above  the  1,000-mt 
ABC  but  below  the  1,757-mt  overfishing 
threshold  (total  catch).  Approximately 
400  mt  of  shortspine  thomyheads  had 
been  landed  through  March  31  and  the 
harvest  guideline  is  projected  to  be 
reached  on  October  26, 1997,  if  landing 
rates  are  not  slowed.  Tlie  Council 
therefore  recommended  a  reduction  in 
the  2-month  ciunulative  trip  limit  for 
thomyheads  from  4,000  lb  (1,814  kg)  to 
3.000  lb  (1.361  kg).  Because  both  species 
often  are  caught  together,  a  reduction 
also  was  recommended  to  the  overall 
limit  for  thomyheads,  from  20,000  lb 
(9,072  kg)  to  15,000  lb  (6,804  kg),  to 
maintain  the  same^roportion  between 
longspine  and  shortspine  thomyheads. 
Otherwise,  additional  discards  of 
shortspine  thomyheads  could  occur, 
with  no  real  reduction  in  the  level  of 
catch. 

DTS-North  of  Cape  Mendocino 

The  limited  entry.  2-month 
cumulative  trip  limit  for  the  DTS 
complex  north  of  Cape  Mendocino  is 
the  sum  of  the  trip  limits  for  Dover  sole, 
thomyheads,  and  trawl-caught  sablefish. 


The  2-month  aunulative  limit  for  the 
DTS  complex  therefore  is  reduced  by 
13.000  lb  (5,897  kg),  fit>m  70.000  lb 
(31.752  kg)  to  57.000  lb  (25.855  kg), 
reflecting  the  reductions  in  the  trip 
limits  for  Dover  sole  north  of  Cape 
Mendocino  and  for  thomyheads 
coastwide.  However,  the  2-mcmth 
cumulative  trip  limit  of  100.000  lb 
(45.359  kg)  south  of  Cape  Mendocino  is 
not  changed  to  reflect  the  reduction  in 
the  trip  limits  for  thomyheads.  This  has 
the  effect  of  increasing  the  maximum 
amount  of  Dover  sole  that  may  be  taken 
south  of  Cape  Mendocino,  because  the 
limit  for  Dover  sole  in  that  area  is  the 
DTS  limit  minus  the  landings  of 
thomyheads  and  trawl-caught  sablefish. 

Fixed-Gear  SaUefish  Fishery  North  of 
3r  N.  lat 

Sablefish  are  managed  to  achieve  the 
limited  entry  allocation  for  nontrawl 
gear  of  2,754  mt  in  1997.  Projected 
landings  to  the  end  of  the  year  are  not 
available  because  the  regular  (or 
"primary")  season  whid^  accoimts  for 
the  majority  of  landings  has  not  yet 
occurred.  However,  the  Council  has 
declared  its  intent  to  keep  landings  in 
the  daily  trip  limit  fishery,  that  occurs 
outside  the  regular  and  any  mop-up 
seasons,  to  about  the  same  level  (385 
mt)  as  in  1996.  Testimony  at  the  April 
Coimcil  meeting  indicated  that  landings 
by  the  limited  entry  fixed  gear  fleet  were 
accelerating,  possibly  by  vessels 
expecting  not  to  qualify  for  the 
proposed  sablefish  endorsement  that 
would  be  required  to  participate  in  the 
regular  and  mop-up  seasons  for  the 
limited  entry  sablefish  fishery  in  1997 
and  beyond.  Therefore  the  Coimcil 
recommended  that  landings  under  the 
current  daily  trip  limit  of  300  lb  (136  kg) 
be  further  restricted  with  a  cumulative 
limit  of  5,100  lb  (2,313  kg)  of  sablefish 
per  month  in  the  limited  entry  finery 
north  of  36°  N.  lat. 

Fixed-Gear  Sablefish  Fishery  South  of 
36°  N.  lat 

The  Council  also  considered  a 
proposal  from  limited  entry,  fixed  gear 
sablefish  fishers  who  operate  in  the 
Conception  area  south  of  36°  N.  lat.  The 
Council  recommended  that  if  at  the  end 
of  July,  cumulative  landings  of  sablefish 
in  the  Conception  area  are  210  mt  or 
less,  then,  effective  September  1, 1997, 
limited  entry  fixed  gear  fishers 
operating  in  that  area  will  have  the 
option  of  continuing  under  the  current 
daily  trip  limit  or  making  one  landing 
a  week  above  350  lb  (159  kg)  but  less 
than  1,050  lb  (476  kg).  If  sablefish 
landings  reach,  or  are  projected  to  reach, 
400  mt  before  the  end  of  the  year,  the 
option  to  make  one  landing  a  week 


above  350  lb  (159  kg)  will  be  rescinded. 
Landings  of  sablefish  by  all  gears 
(including  open  access  and  limited 
entry  trawl  and  nontrawl  fisheries)  will 
be  included  when  monitoring  or 
projecting  the  21D-^nt  and  400-mt 
levels.  If  this  proposal  is  implemented, 
it  will  be  announced  in  the  Federal 
Register  before  September  1, 1997. 

Futnre  Inseason  Changes  to 
Management  Measures 

The  Council  meetings  in  Sept«nber 
and  November  1997  occur  just  after  the 
beginning  of  2-month  cumulative 
periods,  making  it  impossible  to 
implement  changes  at  the  beginning  of 
those  periods.  To  resolve  this  problem, 
the  Council  will  consider  several 
courses  of  action  at  its  June  meeting. 
Possible  solutions  include:  Resuming  1- 
month  aunulative  trip  limits  on 
September  1  (which  means  the  60 
percent  monthly  limits  woidd  become 
obsolete):  or  providing  general  guidance 
to  NMFS  to  make  inseason  adjustments 
after  consultation  through  a  confarenoe 
call  rather  than  at  a  Council  meeting. 
The  Council  also  may  considw 
imposing,  for  some  period  of  time,  very 
restrictive  trip  limits  or  even  fishery 
closures  as  early  as  July  1, 1997,  to 
ensiue  that  harvest  guidelines  or  other 
allocations  are  not  exceeded,  or  to  make 
sure  that  some  commercially  important 
species  are  available  at  the  end  of  the 
year.  These  issues  will  be  discussed 
further,  and  may  be  acted  on.  at  the  June 
23-25. 1997,  Council  meeting  in  Seattle, 
WA.  At  its  June  1997  meeting,  the 
Council  also  will  review  the  progress  of 
the  groundfish  fishery  and  may 
recommend  rapid  changes  to  the  limits 
announced  herein,  as  early  as  July  1. 
1997.  Any  changes  approved  by  N^^S 
will  be  announced  in  the  Federal 
Roister. 

Crass-Over  Provisimis 

After  publication  of  the  annual 
management  measures  for  1997.  NMFS 
received  a  comment  that  the  cross-over 
provisions  were  confiising.  NMFS  is 
taking  this  (^jportunity  to  clarify  that  in 
paragraph  A.(12)(b)  of  section  IV., 
which  discusses  fishing  in  a  more 
liberal  area  before  fishing  in  a  more 
restrictive  area.  That  paragraph  states: 

"If  a  vessel  takes  and  retains  a  species  (or 
species  complex)  in  an  area  where  a  higher 
trip  limit  (or  no  trip  limit)  applies,  and 
possesses  or  lands  that  species  (or  species 
complex)  in  an  area  where  a  more  restrictive 
trip  limit  applies,  then  that  vessel  is  subject 
to  the  more  lestrictive  trip  limit  for  that  trip 
limit  period." 

This  paragraph  is  revised  to  clarify 
that  "that  species"  refers  to  the  same 
species  but  not  necessarily  the  identical 


fish  that  were  caught  in  the  more  liberal 
area. 

NMFS  Action 

For  the  reasons  stated  above.  NMFS 
concure  with  the  Council's 
recommendations  and  makes  the 
following  changes  to  the  1997  annual 
management  measures  (62  PR  700, 
January  6, 1997).  The  trip  limit  changes 
fat  the  limited  entry  fishery  may  also 
affect  the  open  access  fishery,  including 
exempt  trawl  gear  used  to  harvest  pink 
shrimp  and  prawns.  California  halibut, 
and  sea  cucumbers.  As  stated  in 
paragraph  I.  of  the  annual  management 
measures:  "A  vessel  operating  in  the 
open  access  fishery  must  not  exceed  any 
trip  limit,  frequency  limit,  and/or  size 
limit  for  the  open  access  fishery;  or  for 
the  same  gear  and/or  sidiarea  in  the 
limited  entry  fishery;  or.  in  any  calendar 
month.  50  percent  of  any  2-month 
cumulative  trip  limit  for  the  same  gear 
and/or  subarea  in  the  limited  entry 
fishery,  caUed  the  '50-peroent  monthly 
limit."'  The  annual  management 
measures  are  modified  as  follows: 

1.  For  crossovers,  paragraph  A.(12)(b) 
of  section  IV.  is  revised  to  read  as 
follows: 

A.  General  Definitions  and  Provisions. 

(12)  •  •  • 

(b)  If  a  vessel  takes  and  retains  a 
species  (or  species  complex)  in  an  area 
where  a  higher  trip  limit  (or  no  trip 
Umit)  applies,  and  takes  and  retains, 
possesses,  or  lands  the  same  species  (or 
species  complex)  in  an  area  where  a 
more  restrictive  trip  limit  applies,  then 
that  vessel  is  subject  to  the  more    ■ 
restrictive  trip  limit  for  that  trip  limit 
period. 

*  •        •        •        • 

2.  For  widow  rockfish,  {Miragraph  B.  of 
section  IV.  is  amended  as  follows: 

B.  Widow  Rockfish  •' * 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  widow  rockfish 
is  60,000  lb  (27.216  kg)  per  vessel  per 
2-month  period.  The  60^>ercent 
monthly  limit  is  36,000  lb  (16.329  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  for  the  open 
access  fishery,  the  50-percent  monthly 
limit  for  widow  rockfish  is  30,000  lb 
(13,608  kg). 

3.  For  bocaccio,  paragraph  C.  of 
section  IV.  is  amended  as  follows: 

C  Sebastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish) 

•  •        •        •        • 

(2)  •  •  * 
(a)  •  •  • 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  Sebastes 
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complex  taken  and  retained  south  of 
Cape  Mendocino  is  150.000  lb  (68,039 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  10,000 
lb  (4,534  kg]  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino,  and 
no  more  than  14,000  lb  (6,350  kg)  may 
be  canary  rockfish. 

(iii)  The  60-percent  monthly  limits 
are:  For  the  Sebastes  complex,  18,000  lb 
(8.165  kg)  north  of  Cape  Mendocino, 
and  90,000  lb  (40,823  kg)  south  of  Cape 
Mendocino;  for  yellowtail  rockfish, 
3,600  lb  (1.633  Iqg)  north  of  Cape 
Mendocino:  for  bocaccio  south  of  Cape 
Mendocino.  6,000  lb  (2,722  kg);  and  for 
canary  rockfi^  coastwide.  8.400  lb 
(3,810  kg). 

(3)  Open  access  fishery.  If  smaller 
than  the  limits  at  paragraph  IV.I.,  the 
following  cumulative  monthly  trip 
limits  apply  (within  the  limits  at 
paragraph  IV.I.):  For  the  Sebastes 
complex,  15,000  lb  (6,804  kg)  north  of 
Cape  Mendocino,  and  75,000  lb  (34,019 
kg)  south  of  Cape  Mendocino;  for 
yellowtail  rockfish,  3,000  lb  (1,361  kg) 
north  of  Cape  Mendocino;  for  bocaccio, 
5,000  lb  (2,268  kg)  south  of  Cape 
Mendocino;  and,  for  canary  rockfish, 
7.000  lb  (3.175  kg)  coastwide. 

4.  For  Dover  sole,  thomyheeds,  and 
the  DTS  complex,  paragraph  E.  of 
section  IV.  is  amended  as  follows: 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole.  Thomyheeds,  and  Trawl- 
Caugbt  Sablefish 

(2)  •  •  • 

(i)  North  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  57,000  lb  (25,855  kg) 
per  vessel  per  2-month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
12.000  lb  (5,443  kg)  may  be  sablefish,  no 
more  than  30,000  lb  (13,608  kg)  may  be 
Dover  sole,  and  no  more  than  15,000  lb 
(6.804  kg)  may  be  thomyheeds.  No  more 
than  3.000  lb  (1.361  kg)  of  the 
thcMnyheads  may  be  shortspine 
thomyfaeads. 


(ii)  South  of  Cape  Mendocino.  The 
c\unulative  trip  limit  for  the  DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  100,000  lb  (45,359 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit,  no 
more  than  12,000  lb  (5.443  kg)  may  be 
sablefish,  and  no  more  than  15,000  lb 
(6.804  kg)  may  be  thwnyheads.  No  more 
than  3,000  lb  (1.361  kg)  of  the 
thomyheeds  may  be  shortspine 
thomyheads. 

(iii)  The  60-percent  monthly  limits 
are:  For  the  DTS  complex,  34.200  lb 
(15,513  kg)  north  of  Cape  Mendocino, 
and  60,000  lb  (27.216  kg)  south  of  Cape 
Mendocino;  for  trawl-caught  sablefish 
coastwide.  7,200  lb  (3,266  kg);  for  Dover 
sole  north  of  Cape  Mendocino,  18,000  lb 
(8,165  kg);  for  both  species  of 
thomyheods  combined  coastwide.  9,000 
lb  (4,082  kg);  and  for  shortspine 
thomyheads  coastwide,  1,800  lb  (816 

kg). 

•  •        •        •        • 

(c)  •  •  * 

(i)  Deu7y  trip  limit.  The  daily  trip  limit 
for  sablefish  taken  and  retained  with 
nontrawl  gear  north  of  36"  N.  lat.  is  300 
lb  (136  kg),  not  to  exceed  5,100  lb  (2.313 
kg)  per  calendar  month,  and  south  of 
36'  N.  lat.  is  350  lb  (159  kg)  with  no 
additional  limit  on  the  amount  of 
sablefish  that  may  be  retained  in  a 
month.  The  daily  trip  limit,  which 
applies  to  sablefish  of  any  size,  is  in 
effect  until  the  closed  periods  before  or 
after  the  regular  season  (as  specified  at 
50  CFR  660.323(a)(2)(i)  (formerly  50 
CFR  663.23(b)(2)),  between  the  end  of 
the  regular  season  and  the  beginning  of 
the  mop-up  season,  and  after  the  mop- 
up  season. 

•  •        •        •        • 

(3)  Open  access  fishery.  Within  the 
limits  in  paragraph  IV.I.  below,  a  vessel 
in  the  open  access  fishery  is  subject  to 
the  50-percent  monthly  limits,  which 
are  as  follows:  For  the  DTS  complex, 
28.500  lb  (12,927  kg)  north  of  Cape 
Mendocino,  and  50,000  lb  (22,680  kg) 
south  of  Cape.Mendocino;  for  Dover 
sole  north  of  Cape  Mendocino,  15,000  lb 
(6.804  kg):  south  of  Pt.  Conception,  for 
both  species  of  thomyheads  combined. 


7.500  lb  (3.402  kg)  of  which  no  more 
than  1.500  lb  (680  kg)  may  be  shortspine 
thomyheads.  (The  open  access  fishery 
for  thomyheads  is  closed  north  of  Pt. 
Conception.)  *  *  * 

5.  For  bocaccio  taken  in  the  open 
access  fishery,  paragraph  I.  of  section 
IV.  is  amended  as  follows: 

I.  Trip  Limits  in  the  Open  Access 
Fishery  *  *  * 

(!)'•• 

(b)  •  •  * 

(i)  Hook-and-line  or  pot  gear.  10,000 
lb  (4.536  kg)  of  rockfish  per  vessel  per 
fishing  trip,  of  which  no  more  than  250 
lb  (113  kg)  per  trip,  not  to  exceed  2,000 
lb  (907  kg)  cumulative  per  month,  may 
be  bocaccio  taken  and  retained  south  of 
Cape  Mendocino. 
*        *        •        •        • 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  ofilce  of  the 
Administrator,  Northwest  Region, 
NMFS  (see  ADDRESSES)  during  business 
hours.  Because  of  the  need  for 
immediate  action  to  slow  the  rate  of 
harvest  of  the  species  discussed  above, 
and  because  the  public  had  an 
opportunity  to  comment  on  the  action  at 
the  April  1997  Council  meeting.  NMFS 
has  determined  that  good  cause  exists 
for  this  document  to  be  published 
without  affording  a  prior  opportunity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(b)(1).  and  are  exempt  fit)ro 
review  under  E.0. 12866. 

Authority:  Ifi  U.S.C.  1801  ei  seq. 
Dated:  May  1. 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc  97-11790  Filed  5-1-97;  4:54  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  priorlo  the  adoption  of  the  final 
rules. 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

TCFRChaperXni 

Notice  of  Special  Meeting  for  Action  on 
Proposed  Rule 

agency:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  special  meeting  for 

action  on  proposed  rule. 

SUMMARY:  The  Compact  Commission 
will  hold  a  Special  Meeting  to  review 
comment  on  the  Proposed  Rule  to  adopt 
a  compact  over-order  price  regulation 
issued  on  April  28, 1997  and  to  debate 
whether  to  adopt  the  proposed  rule  as 
a  final  rule  in  light  of  the  comment 
received.  The  Commission  will  also 
consider  certain  matters  relating  to 
administrative  matters  and  the 
referendiun  procedure. 
DATES:  The  meeting  is  scheduled  for 
May  14. 1997  commencing  at  10  am  to 
adjournment. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn.  Capitol  Conference 
Room,  172  North  Main.  Concord.  NH. 
(&dt  14  off  Interstate  93.) 
FOR  FURTHER  MFORMATION  CONTACT: 
Daniel  Smith.  Executive  Director, 
Northeast  Dairy  Compact  Commission. 
43  State  Street.  PO  Box  1058, 
Montpelier,  VT.  05601-1058.  Telephone 
802-229-1941. 

SUPPLOefTARY  MFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  a 
Special  Meeting,  pursuant  to  Article 
V(C)(3)  of  the  Northeast  Interstate  Dairy 
Compact,  to  debate  the  adoption  of  a 
compact  over-order  price  regulation  as  a 
final  rule. 

On  April  16, 1997  the  Northeast  Dairy 
Compact  Commission  adopted  a 
Proposed  Rule  to  establish  a  Compact 
Over-Order  Price  Regulation,  as 
published  in  62  FR  23031.  April  28, 
1997.  At  the  Special  Meeting,  the 
Compact  Commission  will  consider  the 
comment  received  on  the  proposed  rule. 
The  Commission  will  also  debate 


whether  to  adopt  the  proposed  rule  as 
a  final  rule,  in  Ught  of  the  comment 
received. 

The  Conunission  will  also  consider 
and  possibly  act  upon  cwtain  matters 
relating  to  its  administrative  operation 
and  the  referendum  procedure. 

Anthorlty:  (a)  Article  V.  Section  11  of  the 
Northeast  Interestate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147,  of  the  Federal 
Agricultural  Improvement  and  Reform  Act 
(FAIR  ACT),  Pub.  L.  104-127,  and  as  therrtiy 
set  forth  m  S.J.  Res.  28(l)(b]  of  the  104th 
Congress;  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Glickman,  August 
8, 1996  and  March  20, 1997. 

(b)  Bylaws  of  the  Northeast  Dairy  Compact 
Commission,  adopted  November  21, 1996. 
Daniel  Smith, 
Executive  Director. 

(FR  Doc.  97-11B44  Filed  5-6-97;  8:45  am] 
iajjNQ  CODE  i«e-oi-r 


DEPARTMENT  OF  AGRICULTURE 

Anhnal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  319, 321,  and  330 
[Dodwt  No.  97-010-1] 


Foreign  I 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
our  regulations  concerning  imported 
plants  and  plant  products  to  prohibit 
the  importation  of  potato  tubers  from 
Berinuda  and  to  prohibit  the 
importation  of  potato  plants  bom 
Newfoundland  and  a  portion  of  Central 
Saanich,  British  Coltmibia,  Canada. 
These  changes  appear  necessary  to 
prevent  the  introduction  of  foreign 
potato  diseases  and  insect  pests  into  the 
United  States.  We  are  also  proposing  to 
reorganize  and  streamline  the 
regulations  conconing  the  importation 
of  potatoes  into  the  United  States.  These 
changes  would  remove  imnec»8sary 
regulations  and  relieve  restrictions  that 
no  longer  appear  warranted. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
7. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 


Docket  No.  97-010-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  lefiBr  to 
Docket  No.  97-010-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:3d  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  vtrishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Petit  de  Miange.  Staff  Officer. 
Import-Export  Team.  PPQ.  APHIS.  4700 
River  Road.  Unit  140,  Riverdale.  MD 
20737-1236;  (301)-734-6799;  fax  (301>- 
734-5786;  E-mail: 
jpdmange9aphis.usda.gov. 

SUPPI^MBfTARY  STORMATION: 

Backgrouiid 

The  regtilations  concerning  the 
importation  of  foreign  potato  tubers  are 
contained  in  7  CFR  part  321,  Restricted 
Entry  Orders,  Subpart — Foreign  Potatoes 
(refieared  to  below  as  the  Foreign 
Potatoes  regulations).  The  Foreign 
Potatoes  regulations  allow  the 
importation  of  potato  tubers  from 
Bermuda  and  Canada  (except  for 
Newfoundland  and  a  portion  of  South 
Saanich,  British  Columbia)  without 
restrictioiL  The  Foreign  Potatoes 
regulations  also  contain  provisions  for 
importing  potato  tubers  from  other 
countries  that  are  free  of  injurious 
potato  diseases  and  insect  pests  that  are 
new  to  or  not  widely  distributed 
throughout  the  United  States.  At  present 
there  are  no  countries  considered  free  of 
injurious  potato  diseases  and  insect 
pests  except  Bermuda  and  parts  of 

The  regulations  concerning  the 
importation  of  foreign  potato  plants  are 
contained  in  7  CFR  319.37  through 
319.37-14.  Subpart— Nursery  Stock. 
Plants,  Roots,  Bulbs.  Seeds,  and  Other 
Plant  Products  (referred  to  below  as  the 
Nursery  Stock  regulations).  The  Nursexy 
Stock  regidations  prohibit  the 
importation  of  potato  plants  from  all 
parts  of  the  world  except  Cjinada. 

The  regulations  conconing  the 
importation  of  most  fbreim^uits  and 
vegetables  are  contained  i^  CFR 
319.56  through  319.56-8.  Subpart— 
Fruits  and  Vegetables  (referred  to  below 
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as  the  Fniits  and  Vegetables 
regulations).  The  Fruits  and  Vegetables 
r^ulations  refer  readers  to  the  Foreign 
Potatoes  regulations  for  rules  governing 
the  importation  of  potatoes. 

The  Foreign  Potatoes,  Fruits  and 
Vegetables,  and  Nursery  Stock 
regulations  are  intended  to  prevent  the 
introduction  of  foreign  plant  diseases 
and  insect  pests  into  the  United  States. 

We  are  proposing  to  prohibit  the 
importation  of  potato  plants  from 
Newfoundland  and  a  portion  of  Central 
Saanich,  British  Columbia;  Canada.  As 
noted  atx>ve,  potato  tubers  are  already 
prohibited  importation  into  the  United 
States  from  Newfoundland  and  South 
Saanich,  British  Columbia.  The 
reference  to  South  Saanich,  British 
Columbia  is  incorrect;  the  reference 
should  be  to  Central  Saanich  and  we  are 
rhAnging  "South  Saanlch"  to  "Central 
Saanich"  in  this  proposed  rule.  Potato 
tubers  are  prohibited  because  of  potato 
wart  disease  in  Newfoundland  and 
golden  nematode  in  a  portion  of  Central 
Saanich.  Potato  wart  disease  may  be 
carried  by  both  potato  plants  and  potato 
tubers.  Although  golden  nematode  is 
associated  with  tubers,  the  Canadian 
government  currently  prohibits  the 
movement  of  both  potato  plants  and 
tubers  from  the  aSected  portion  of 
Central  Saanich.  This  change  would 
bring  our  regulations  in  line  with 
Canada's  prohibition  and  simplify  the 
regulations.  This  action  would  have  no 
impact  on  trade  because  Canada  already 
prohibits  the  movement  of  potato  plants 
and  tubers  from  this  portion  of  Central 
Saanich  and  Newfoundland.  This 
change  would  be  reflected  in  the 
Nursery  Stock  regulations,  §  319.37- 
2(a),  in  the  list  of  prohibited  articles. 

We  are  also  proposing  to  prohibit  the 
importation  of  potato  tubers  from 
Bermuda.  Because  Bermuda's 
regulations  allow  for  the  importation  of 
seed  potatoes  frtim  coimtries  other  than 
the  United  States  and  Canada,  potato 
tubers  grown  in  Bermuda  could  present 
a  pest  and  disease  risk  if  imported  into 
the  United  States.  This  action  will  have 
little,  if  any,  impact  on  trade,  as  there 
have  been  no  requests  to  import  potato 
tubers  from  Bermuda,  no  record  of 
shipments  of  potato  tubers  from 
Bermuda,  and  Bermuda  has  no  potato 
tuber  production  for  export 

Furuer,  we  are  proposing  to  move  the 
prohibitions  on  the  importation  of 
potato  tubers  from  Bermuda,  parts  of 
Canada  (Newfoundland  and  a  portion  of 
Central  Saanich,  British  Columbia),  and 
all  other  parts  of  the  world,  from  the 
Foreign  Potatoes  regulations  to  the 
Nursery  Stoajp  regulations  (see  proposed 
§  319.37-2(a|)-  In  confunction  with  this 
change,  we  propose  to  remove 
Restricted  Entry  Orders.  Subpart — 


Foreign  Potatoes,  since  the  remainder  of 
the  regulatory  text  appears  to  be 
lumecessary.  As  explained  above,  the    • 
remainder  of  this  text  contains 
provisions  for  importing  potato  tubers 
from  coimtries  other  than  Canada  or 
Bermuda.  The  importation  of  potatoes 
from  countries  other  than  Canada  or 
Bermuda  is  prohibited.  This  would 
consolidate  the  regulations  for 
importing  foreign  potatoes  into  one 
place  and  elimhiate  provisions  that  are 
not  being  used.  We  would  amend  the 
Fruits  and  Vegetables  regulations  to 
refer  readers  to  the  Nursery  Stock 
regulations,  rather  than  the  Foreign 
Potatoes  regulations,  for  rules  governing 
the  importation  of  potatoes. 

MJacellaiwogs 

The  Federal  Plant  Pest  regulations, 
contained  in  7  CFR  part  330.  regulate 
the  movement  into  tne  United  States, 
and  interstate,  of  various  materials, 
including  soil,  to  prevent  the 
dissemination  of  plant  pests.  Section 
330.300a  contains  provisions 
concerning  Canadian  origin  soil.  The 
section  refers  to  the  Land  District  of 
South  Saanich  on  Vancouver  Island  of 
British  Columbia.  The  reference  to 
"South  Saanich"  is  incorrect  and  should 
be  changed  to  "Central  Saanich."  We 
are  proposing  this  change  in  this 
document 

Executive  Order  12866  and  Regnlatocy 
Flexiliility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
C^er  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget 

This  proposed  rule  would  move  the 
prohibitions  on  importing  potato  tubers 
from  part  321  to  subpart  319.37. 
prohibit  the  importation  of  potato  tubers 
bom  Bermuda,  and  prohibit  the 
importation  of  potato  plants  from 
Newfoundland  and  a  portion  of  Central 
Saanich.  British  Columbia,  Canada. 
These  actions  are  not  expected  to  have 
any  economic  impact  There  have  been 
no  requests  to  import  potato  tubers  from 
Bermuda,  no  record  of  shipments  of 
potato  tubers  from  Bermuda,  and 
Bermuda  has  no  potato  tuber  production 
for  export  Canada  does  not  allow  potato 
tubas  or  plants  to  move  from 
Newfoundland  or  the  portion  of  Central 
Saanich  that  would  be  covered  by  our 
proposed  rule  due  to  the  presence  of 
potato  wart  disease  and  golden 
nematode. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12968 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  nde. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  aeq.). 

Rognlatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Refbnn  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

7  CFR  Part  319 

Bees.  Coffee,  Cotton.  Fruits.  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

7  CFR  Part  321 

Imports.  Plant  diseases  and  pests. 
Potatoes,  Quarantine,  Reporting  and 
recordkeeping  reqairements. 

7  CF7!  Part  330 

Customs  duties  and  inspection. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly  title  7,  Chapter  m.  would 
be  amended  as  follows: 

PART  319-FOREION  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Aatfaorttr  7  U.S.C  150dd,  ISOee.  ISOff, 
151-167.  450,  2803,  and  2809;  21  U.S.C  136 
and  136a:  7  CFR  2.22,  2.60,  and  371.2(c). 

2.  In  §  319.37-2  paragraph  (a),  the 
table  would  be  amended  bjr  revising  the 
entry  for  Solanum  spp.  (potato)  to  read 
as  follows. 

f819J7-S    ProMbNad  Arida* 
(a)  •  •  • 


Prohibited  article  (includes  seeds      Foreign  pieces  from  wtiich  prohib-      Plant  pests  existing  in  tt>e  places  named  and  ciaatie  of  being  trans- 
only  if  speciftcaly  mentioned)  ited  ported  Witt)  the  prohibited  article 


Solanum  spp.  (potato)  (tuber  bear- 
ing species  only— Section 
Tuberarium),  including  potato  tu- 
ben. 


All  except  Canada  (except  New- 
foundtewd  and  that  portion  of  the 
Municipality  of  Central  Saanich 
in  the  Province  of  British  Colum- 
bia east  of  the  West  Saanich 
Road. 


Andean  potato  latent  virus;  Andean  potato  motte  virus;  potato  mop 
top  vims;  dulcamara  mottle  virus;  tomato  blackhng  virus;  tobacco 
ratUe  vims;  potato  vims  Y  (tobacco  veinai  necrosis  strain);  potato 
purple  top  Witt  agent;  potato  marginal  flavescence  agent;  potato 
purple  top  rol  agent;  potato  witches  tmom  agent;  stotour  agent; 
parastolxjr  agent;  potato  leaflet  stunt  agent;  potato  spindto  tuber 
virokl;  arracacha  virus  B;  potato  yellowing  vims. 


3.  In  §  319.56-2,  footnote  1  and  the 
reference  to  it  would  be  removed, 
footnote  2  and  the  reference  to  it  would 
be  redesignated  as  footnote  1,  and 
paragraph  (c)  would  be  revised  to  read 
as  follows: 

1319.56-4    ReatrtctkMia  on  entry  of  fniits 


(c)  Fruits  and  vegetables  grown  in 
Canada  may  be  imported  into  the 
United  States  vrithout  restriction  under 
this  subpart;  provided,  that  potatoes 
from  Newfoundland  and  that  portion  of 
the  Municipality  of  Central  Saanich  in 
the  Province  of  British  Columbia  east  of 
the  West  Saanich  Road  are  prohibited 
importation  into  the  United  States  in 
accordance  with  §  319.37-2  of  this  part. 


PART  321— RESTRICTED  ENTRY 
ORDERS  [REMOVED] 

Under  the  authority  of  7  U.S.C.  136, 
136a,  154, 159,  and  162,  7  CFR,  Chapter 
m,  would  be  amended  by  removing 
"Part  321— Restricted  Entry  Orders." 

PART  33&-FEDERAL  PtJ^NT  PEST 
REGULATIONS:  GENERAL;  PLANT 
PESTS;  SOIL.  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

4.  The  authority  citation  for  part  330 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISObb,  ISOdd- 
ISOff.  161. 162, 164a,  450,  2260;  19  U.S.C 
1306:  21  U.S.C  111.  114a;  136  and  136a:  31 
U.S.C  9701: 42  U.S.C  4331,  4332;  7  CFR 
2.22.  2.80.  and  371.2(c). 

5.  In  §  330.300a,  the  words  "South 
Saanich"  would  be  removed  and  the 
words  "Central  Saanich"  would  be 
added  in  their  place. 

Done  in  Wastiington,  DC.  this  1st  day  of 
May  1997. 

Danald  W.  Ludwingar, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc.  97-11886  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-63-A01 

RIN  2120-AA64 

Airworthinesa  Directives;  The  New 
Piper  Aircraft,  Inc.  Model  PA-38-112 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  The  New  Piper 
Aircraft,  Inc  (Piper)  Model  PA-38-112 
airplanes  with  serial  numbers  (S/N)  38- 
80A0166  through  38-82A0122.  The 
proposed  action  would  require 
rep>etitively  replacing  the  upper  rudder 
hinge  bracket,  part  number  (P/N) 
77610-03.  Reports  of  fatigue  cracks 
occurring  on  the  upper  rudder  hinge 
bracket  (P/N  77^10-02),  and  the 
manufacture  of  a  new  upper  rudder 
hinge  bracket  (P/N  77610-03)  with  a  life 
limited  improved  design  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracks  in  the  uppw  rudder 
hinge  bracket,  which,  if  not  detected 
and  corrected,  could  result  in  separation 
of  the  rudder  from  the  airplane  and  loss 
of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  July  10, 1997. 
AOOf^SSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  R^on. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-53- 
AD.  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  frtun  The 


New  Piper  Aircraft  Inc,  Attn:  Customer 
Service,  2926  Piper  Dr.,  Vera  Beach, 
Florida  32960.  lliis  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Ave.,  suite  2-160,  College 
Parte,  Georgia  30337-2748;  telephme 
(404)  305-7362,  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  MF0RMAT10N: 

Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arg\unents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-53-D."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-53-AD.  Room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Diacusrion 

The  FAA  has  received  reports  of  the 
Piper  Model  PA-38-112  airplanes 
having  fatigue  cracks  on  the  upper 
rudder  hinge  bracket.  These  reports 
prompted  issuance  of  AD  80-22-12 
which  mandates  replacing  the  upper 
rudder  hinge  bracket,  part  nimiber  (P/N) 
77610-02,  oo  Model  PA-38-112  (serial 
numbers  (S/Ns)  38-78A0001  through 
38-80A0165),  with  a  bracket  of 
improved  design.  Based  on  fatigue 
analysis,  the  improved  upper  rudder 
hinge  bracket  (P/N  77610-03) 
withstands  fatigue  for  a  longer  time,  but 
is  still  Ufe  limited  and  should  be 
replaced  at  regular  intervals. 

Since  issuance  of  AD  80-22-12,  Piper 
has  manufKrtured  additional  Model  PA- 
38-112  airplanes.  These  new  airplanes 
have  the  improved  upper  rudder  hinge 
bracket  (P/N  77610-03)  installed  at  the 
fiK:tory,  but  the  owners  are  not  required 
to  change  the  bracket  at  regular  intervals 
mther  by  regulation  or  regular 
maintenance. 

While  conducting  a  review  of  the 
Piper  Model  PA-38-112  Type 
Certificate  Data  Sheet  (TCDS)  A18SO, 
the  FAA  discovered  that  the  Piper 
Model  PA-38-112  airplanes 
manufactured  after  the  issuance  of  AD 
80-22-12  should  be  replacing  the  upper 
rudder  hinge  bracket  (P/N  77610-03)  at 
regular  intervals  as  well. 

Kelevant  Service  InfiDnnation 

Piper  previously  issued  Service 
Bulletin  No.  686,  dated  May  23, 1980, 
which  specifies  procedures  for 
removing  and  replacing  the  rudder 
upper  hinge  brackets.  P/N  77610-03. 
This  service  bulletin  is  also  applicable 
to  this  proposed  action. 

The  FAA't  Determinatiaa 

After  examining  the  cimunstances 
and  reviewing  all  available  information 
related  to  the  review,  tests,  reports  of 
fatigue  cracks  and  service  information 
described  above,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  prevent  cracks  in  the  upper 
rudder  hinge  bracket,  which  if  not 
detected  and  corrected,  could  result  in 
separation  of  the  rudder  from  the 
airplane  and  loss  of  control  of  the 
airplane. 


Explanation  of  IIm  Pnnrisiansof  the 
PropoaodAD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Model  PA-38- 
112  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
repetitively  replacing  the  upper  rudder 
hinge  bracket,  P/N  77610-03,  with  a 
new  upper  rudder  hinge  bracket.  P/N 
77610-03.  at  the  total  accumulation  of 
5,000  hours  time-in-service  (TIS).  or 
within  the  next  100  hours  TIS, 
whichever  occurs  later,  and  then 
continue  to  replace  the  part  at  5,000 
hour  TIS  intervals  thereafter. 

Coat  Impact 

The  FAA  estimates  that  153  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  S60  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,540.  The 
manufacturer  has  informed  the  FAA 
that  none  of  the  owners/o{>erators  of  the 
affected  airplanes  have  accompljshed 
the  proposed  action. 

Regnlatary  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eRiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  ^x>ve,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"aignificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979):  and  (3)  if 
promalgated.  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Solqects  in  14  CFR  Part  39 

Air  transportation,  Aircrafi.  Aviation 
safety.  Safety. 


The-Pn^MMcd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the -Paderal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

IM.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

The  New  Piper  Aircraft.  Inc.:  Docket  No.  96- 
CaS-5J-AD. 

Applicability:  Model  PA-38-112  airplanes 
(serial  numbers  38-80A0166  through  38- 
82A0122),  certificated  in  any  category. 

Note  1:  The  serial  niunbers  listed  in  the 
applicability  section  of  this  AD  do  not  match 
the  serial  nuinl>era  in  Piper  Aiicrait 
Corporation  Service  Bulletin  (SB)  No.  686, 
dated  May  23, 1980.  This  AD  takes 
precedence  over  Piper  SB  686.  dated  May  23, 
1980. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pioposed  actions  to  address  it 

Compliance:  Required  upon  the 
accumulation  of  5,000  hours  total  time- in- 
service  (lis)  or  within  the  next  100  hours 
TIS,  whichever  occurs  later  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  5.000  hours  TIS.  unless  already 
accomplished. 

To  prevent  cracks  in  the  upper  rudder 
hinge  bracket,  which  if  not  corrected,  could 
result  in  separation  of  the  rudder  from  the 
airplane  and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Riamove  and  replace  the  upper  rudder 
hinge  bracket,  part  number  (P/N)  77610-03, 
with  a  new  upper  rudder  hinge  bracket,  P/ 
N  77610-03  in  accordance  with  the 
Instructions  section  of  Piper  SB  No.  686, 
dated  May  23. 1980. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  initial  or  rejjetitive 
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compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  Campus  Building.  1701  Columbia 
Ave.,  suite  2-160,  College  Park,  Georgia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  Atlanta  Aircraft  Certification 
Office. 

(d)  All  persons  afiiscted  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  Attn:  Customer  Service,  2926 
Piper  Dr.,  Vero  Beach.  Florida  32960  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  April 
29, 1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  97-11778  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 
[Docket  No.  RM97-3-000] 

Research,  Development,  and 
Dentonstration  Funding 

April  30, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
research,  development,  and 
demonstration  (RD&D)  regulations  at  18 
CFR  154.401,  to  propose  a  new  funding 
mechanism  for  the  Gas  Research 
Institute.  The  Commission  is  proposing 
a  mechanism  that  would  fund  "core" 
RD&D  programs  that  benefit  gas 
consumers  through  a  nondiscoimtable, 
non-bypassable  volumetric  surcharge  on 
all  pipeline  throughput.  Voluntary 
funding  would  continue  for  all  other 
GRI  programs. 

DATES:  GRI's  comments  are  due  on  or 
before  May  30, 1997.  All  other 
comments  are  due  on  or  before  June  30, 
1997. 

ADDRESSES:  File  comments  with  the 
Office  of  the  Secretary',  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  ti£..  Washington,  DC  20426. 


FOR  FURTHER  MFORMATION  CONTACT: 
Mary  E.  Benge,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission  888  First  Street,  N.E., 
Washington,  DC  20426.  (202)  208- 
1214; 
Harris  S.  Wood,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0224. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street.  N.E.,  Washington 
D.C.  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  QPS. 
set  your  communications  software  to 
19200. 14400, 12000,  9600,  7200, 4800, 
2400,  or  1200  bps,  fiill  duplex,  no 
parity.  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  QPS  in  ASCII  and  WordPerfect  5.1 
format.  QPS  user  assistance  is  available 
at  202-208-2474. 

OPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  QPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you.  log  on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington.  DC  20426. 

The  Federal  Energy  Regulatory 
Commission  is  proposing  to  amend  its 
Research,  Development,  and 
Demonstration  (RD&D)  regulations  at  18 
CFR  154.401,  to  propose  a  new  funding 
mechanism  for  the  Gas  Research 
Institute  (GRI).  For  the  reasons 
discussed  below,  the  Commission  is 
proposing  a  mechanism  that  would  fund 


GRI  "core"  RD&D  programs  that  benefit 
gas  consumers  through  a 
nondiscountable,  non-bypassable. 
volumetric  surcharge  on  all 
jurisdictional  pipeline  throughput. 
Voluntary  funding  would  continue  for 
all  other  GRI  programs. 

L  Background 

A.  History  of  RD&D  Funding 

The  concept  of  a  cooperative  RD&D 
organization  funded  by  the  natural  gas 
industry  evolved  during  a  time  of 
uncertainty  in  the  industry,  when  the 
excess  of  demand  for  natiual  gas  over 
the  supply  became  apparent  in  the  late 
1960s  and  progressively  through  the 
1970s.  ■  During  that  period,  the 
industry's  RD&D  was  initially 
conducted  by  individual  jurisdictional 
companies,  with  some  collective  RD&D 
conducted  under  the  auspices  of  the 
American  Gas  Association  (AGA). 

In  light  of  gas  shortages  and  rapidly 
increasing  gas  prices,  the  Commission 
sought  to  reduce,  or  at  least  curb,  the 
demand,  and  to  augment  the  supply.' 
The  Commission  began  a  series  of 
initiatives  to  stimulate  RD&D  efforts  by 
jurisdictional  companies  and  to 
encourage  jurisdictional  companies  to 
support  RD&D  organizations  which,  in 
turn,  would  be  broadly  supported  by 
energy  industry  sectors. 

The  Commission  recognized  a  lack  of 
concentrated  and  coordinated  RD&D 
effort  by  the  natural  gas  industry  to 
reUeve  the  curtailment  of  service  then 
being  experienced  by  natural  gas 
pipelines.'  The  Commission  also  cited 
the  difficulty  in  reviewing  research 
projects  individually  to  test  their 
reasonableness.  Thus,  in  Order  No. 
566,^  the  Commission  decided  to  clarify 
the  Commission's  review  and 
accounting  procedures  and  provide  for 
simplified  proceedings  before  the 
Commission  by  allowing  advance 
approval  of  RD&D  programs  of 
organizations  funded  by  jurisdictional 
companies. 

In  1976,  GRI  was  formed  in  response 
to  the  Commission's  challenge  in  Order 
No.  566.  with  its  purpose  to  serve  the 
mutual  interests  of  the  gas  industry  and 
gas  consumers.  GRI  is  a  nonprofit 
organization  that  sponsors  RD&D  in  the 
fields  of  natural  gas  and  manufactured 


■  Gas  Research  Institute.  Opinion  No.  11.  2  FERC 
1 61.259  (1978)  (Approving  GRI's  initial  RDftD 
program). 

>M.  at  61.616. 

'W.  at  61.617. 

*  Research,  Development  and  Demoiutration: 
Accounting;  Advance  Approval  of  Rate  Treatment. 
Opinion  No.  566.  Order  Prescribing  Changes  in 
Accounting  and  Rate  Treatment  for  Research. 
Development  and  Demonstration  Expenditures.  58 
FPC  2238  (1977). 
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gas.  GRI  does  not  engage  directly  in 
RD&D  activities.  It  is  a  planning  and 
management  organization  which 
engages  in  such  activities  through  RD&D 
project  contracts  with  laboratories, 
universities  and  others.  In  Opinion  No. 
11,  the  Commission  authorized  GRI  to 
undertake  a  program  of  RD&D  with  the 
objective  of  ameliorating  the  shortage  of 
natural  gas,  improving  the  economics 
and  operation  of  the  gas  industry,  and 
developing  improved  conservation 
technology.* 

GRI's  program  was  designed  to 
provide  broad,  widely  dispersed 
benefits  that  could  not  be  captured  by 
individual  companies,  or  even  groups  of 
companies  within  the  gas  industry.^  At 
its  inception,  GRI  expected  to  become 
the  principal  organization  for 
cooperative  RD&D  in  the  natural  gas 
industry,  and  expected  most  of  the 
major  gas  pipelines  and  utility  systems 
to  become  its  members,^  and  these 
expectations  were  met.  For  this  reason, 
the  Commission  believed  that  formation 
of  GRI  was  the  best  way  to  achieve  the 
Commission's  RD&D  objectives. 

Because  of  the  generalized  benefits 
derived  from  cooperative  RD&D 
programs  sponsored  by  GRI,  the 
Commission,  in  Opinion  No.  11." 
adopted  the  policy  of: 

*  •  'spreading  the  expenditures  for 
(GRI's)  RO&D  program  as  evenly  as  possible 
and  over  the  broadest  (>ossible  base  of 
jurisdictional  and  non-juhsdictional  natural 
gas  services  in  this  country.  Since  consumers 
of  natural  gas  in  particular,  and  Federal 
taxpayers  generally,  are  expected  to  benefit 
from  the  results  of  GRI's  RD&O  program,  it 
is  proper  that  they  should  pay  for  the 
program.  But  since  producers,  pipelines,  and 
distributors  also  have  a  stake  in  the  results 
of  the  program,  it  is  proper  that  they  too 
should  pay  for  it  *  *  *. 

The  Commission  reiterated  that  GRI 
funding  is  fair  if  costs  are  spread  among 
those  who  will  derive  the  benefits  of 
GRI  RD&D.  The  Commission  indicated 
that  it  "exf>ect|ed]  GRI  to  make  every 
effort  to  obtain  the  broadest  equitable 
funding."' 

The  Commission  has  taken  the 
position  that  gas  consumers  stand  to 
gain  from  aggressive  RD&D,  and 
therefore  should  share  in  the  costs  of 
GRI  funding.  In  Public  Utilities 
Commission  of  Colorado  v.  FERC.*'^  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  affirmed  the 


Commission's  authority  to  take  into 
account  even  nonjurisdictional  RD&D 
activities  in  setting  rates.  In  response  to 
the  argument  that  certain  end-use  RD&D 
concerning  such  products  as  gas 
appliances,  furnaces,  and  water  heaters, 
was  not  justifled,  the  Court  held  that 
end-use  research  has  as  its  goal  the 
conservation  of  natural  gas,  and  that 
such  RD&D  is  "a  means  of  enhancing 
natural  gas  supplies  and  keeping 
consumer  rates  down,"  ' '  and  that  such 
RD&D  was  therefore  "within  (the 
Commission's  NGA]  Section  4  authority 
to  promote."  '^  However,  the 
Commission  is  mindful  that  ratepayers 
required  to  pay  for  RD&D  must  receive 
tangible  benefits  from  that  RD&D.  In 
Process  Gas  Consumers  Group  v.  FERC 
{PGCIV^  the  Court  held  that  the 
Commission  had  inadequately 
addressed  the  issue  of  whether  GRI's 
end-use  research  projects  had  a 
reasonable  chance  of  benefiting  the 
ratepayer  in  "a  reasonable  amount  of 
time."  '*  The  Court  instructed  the 
Commission  to  use  a  balancing  test  to 
determine  whether  "the  research,  if 
successful,  will  work  to  the  benefit  of 
existing  classes  of  ratepayers — those 
customers  paying  for  the  research  in  the 
first  place."  " 

As  competition  has  increased  in  the 
natural  gas  market,  it  has  become 
increasingly  difficult  to  fund  GRI  in  a 
manner  that  takes  into  account  the 
diverse  interests  of  the  various  industry 
sectors.  From  1978  through  1992. 
interstate  pipeline  members  recovered 
their  GRI  funding  costs  entirely  through 
a  uniform  volumetric  surcharge  applied 
to  each  unit  of  throughput.  The 
Commission  approved  this  method  of 
funding  GRI  programs  because  it  met 
the  Commission's  two  original  aims:  to 
ensure  stable  GRI  funding  while 
spreading  the  costs  of  research  as  evenly 
as  possible  and  over  the  broadest 
possible  base  of  natural  gas  service.  '* 
The  use  of  a  surcharge  on  a  regulated 
price  ensured  that  ratepayers  ultimately 
paid  GRI's  research  costs.  Pipelines 
simply  acted  as  conduits  for  funds  horn 
customers  to  GRI.'^  The  addition  of  a 
volumetric  surcharge  to  a  pipeline's 
maximum  rates  did  not  affect  the 
pipeline's  revenue  stream. 

Beginning  in  the  late  1980s,  changes 
in  the  industry  began  to  afi^ect  the 


*  Opinion  No.  1 1 .  2  FERC  at  61 .616. 
*See  March  21. 1997  GRI  Advisory  Council 
Position.  Docliet  No.  RP97-14»-000  at  1. 
^Opinion  No.  11.  2  FERC  at  61.621. 
•Iif.  1161.635. 

*jtf.  atsi.sas-e. 

•oPub.  Util.  Comm'n  of  Colo.  v.  FERC.  660  F.2d 
821  (D.C  Or.  1981),  cert.  denM.  456  U.&  944 
(IflM). 


■•/d  at  828. 

•>/d.  at828n.l3. 

"866  F.2d  470  P.C  Cir.  1989). 

■«866  F.2d  at  471.  quoting  the  Commission's 
existing  RD&D  regulations. 

'»866F.2dat474. 

'*Gas  Research  Institute.  60  FERC  1 61,203  at 
61.702  (1992).  aff-d.  61  FERC  161.121  (1992). 

>^  See  In  Re  Columbia  Gas  Sys.  Inc..  997  F.2d 
1039.  1062  (3rd  Cir.  1993). 


viability  of  the  uniform  volumetric 
surcharge,  by  which  pipelines  recovered 
the  CRI  costs  ftom  ratepayers.  In  an  era 
of  competitive  pricing,  a  pipeline  might 
no  longer  be  able  to  recover  the  entire 
surcharge  from  its  customers  since 
customers  were  able  to  demand  a 
discounted  rate.  Under  the  original 
funding  mechanism,  each  interstate 
pipeline  member  of  GRI  was  allocated  a 
portion  of  GRI's  annual  costs  as  an 
aimual  funding  obligation  that  the 
pipeline  was  required  to  remit  to  GRI 
regardless  of  whether  it  actually 
collected  that  amount  bom  its 
customers. 

Beginning  in  1992.  GRI  sought  to 
change  its  fiinding  mechanism  after  two 
members  of  GRI.  ANR  Pipeline 
Company  and  United  Gas  Pipeline 
Company,  resigned  from  GRI 
membership.  "These  pipelines 
maintained  that  discounting  had  caused 
them  to  underrecover  their  GRI  funding 
obligations,  and  that  their  stockholders 
were  paying  those  underrecovered 
costs.  ■"  GRI  feared  that  other  pipeline 
members  would  resign  fix)m  CFJ  rather 
than  fund  the  remainder  of  GRI's  costs. 

Ultimately,  the  Commission  approved 
a  settlement  that  put  in  place  the 
current  funding  mechanism."  The 
settlement  funding  mechanism 
originally  was  approved  on  a  temporary 
basis,  for  pipeline  recovery  of  GRI's 
1994  and  1995  program  funding,  ^o  The 
funding  mechanism  was  later  extended 
for  another  two  years,  through  the  end 
of  1997.  in  order  to  give  GRI  and  the 
industry  sufficient  time  to  develop  a 
permanent  funding  mechanism.^' 

In  approving  the  settlement,  the 
Commission  found  that  pipelines  had 
been  absorbing  GRI  costs  and  that  the 
pipelines  needed  the  flexibility  to 
discount  the  GRI  surcharge  to  compete 
with  other  sources  of  energy  that  do  not 
carry  the  surcharge.  Based  upon  these 
findings,  as  well  as  the  fact  that  the 
Commission  had  rejected  mandatory 
pipeline  shareholder  contributions  in 
the  past,  the  Commission  accepted  the 
proposal  to  allow  pipelines  to  discoimt 
the  GRI  surcharge,  to  discount  it  first, 
and  to  remit  to  GRI  only  those  GRI 
funds  that  they  actually  recovered.22  In 
these  ways,  the  settlement  funding 
mechanism  differed  frt>m  any  that  had 


'■  See  ANR  Pipeline  Co..  58  FERC  1 61,228  (1992). 
rehg  denied.  59  FERC  1 61.095  (1992):  and 
unpublished  letter  order  issued  on  December  31. 
1991 .  in  United  Gas  Pipe  Line  Co.,  Docket  No. 
TM92-1 1-000. 

■*Gas  Research  Institute  (GRI),  62  FERC  1 61.280 
(1993):  rehg  denied,  63  FERC  161.316  (1993) 
(approving  contested  settlement). 

»GIU.  63  FERC  at  63.146. 

>■  Gas  Research  Institute,  71  FERC161,130 
(1995). 

21  aU.  62  FERC  at  62  J05. 


been  in  place  previously.  The  new 
funding  mechanism  was,  for  the  first 
time,  "voluntary"  in  the  sense  that  it 

Eermitted  pipelines  to  discount  without 
aving  to  absorb  GRI  costs. 
The  voluntary  funding  under  the 
settlement  raised  the  policy  question 
whether  responsibility  for  GRI  funding 
would  be  shifted  unfairly  from 
discounted  customers  to  captive 
customers  that  do  not  receive 
discounted  service.  In  approving  GRI's 
interim  funding  proposal  for  1993, 
which  also  included  volimtary  fimding, 
the  Commission  acknowledged  that  cost 
shifting  would  necessarily  ensue,  but 
nonetheless  concluded  that  because  of 
the  mitigating  factors  built  into  the 
settlement,  "(tjhe  proposed  funding 
mechanism  balances  the  costs  of  GRI 
among  all  classes  of  service,  localities, 
pipelines,  producers  and  GRI.  This  is  a 
fair  result,"  the  Commission  concluded, 
"given  that  all  of  these  parties  benefit 
from  GRI  programs."  " 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  in 
Public  Utilities  Commission  of 
California  v.  FERC,^*  upheld  the 
Commission's  approval  of  the 
settlement.  In  doing  so,  the  Court 
addressed  arguments  that  the 
Commission's  approval  constituted 
undue  discrimination  and  amounted  to 
an  abdication  of  its  duty  to  protect 
consumers.  The  Court  concluded  that 
given  the  underlying  desirability  of  GRI 
itself,  which  had  not  been  challenged, 
the  Commission  could  not  be  expected 
to  revisit  its  earlier  determination  that 
GRI  inured  to  the  benefit  of  all 
ratepayers,  and  that  the  question  to  be 
addre&sed  then  became  "how  GRI  could 
remain  viable.""  The  Court  held  that 
the  funding  mechanism  chosen  was 
reasonably  designed  to  achieve  the  valid 
purpose  for  which  it  was  intended. 

Tnus,  for  the  past  several  years  since 
the  Commission's  approval  of  the 
settlement  funding  mechanism,  GRI  has 
been  funded  through  a  temporary 
mechanism.  The  Commission's 
objective  in  this  proceeding  is  to 
develop  a  permanent  GRI  funding 
mechanism  that  will  provide  GRI  with 
sufficient  stability  to  continue  its  RD&D 
with  a  view  towaiid  long-term,  as  well 
as  short-term,  goals.  The  Commission  is 
also  guided  by  the  underlying  objective 
of  spreading  ihe  responsibility  for 
funding  the  RD&D  sponsored  by  GRI 
over  the  broadest  possible  base  because 
the  benefits  go  to  gas  consumers 
generally. 


B.  Problems  With  Voluntary  Funding 

The  problems  raised  with  respect  to 
voluntary  funding,  as  approved  in  the 
settlement,  continue  to  exert  stress  on 
the  GRI  funding  mechanism. 
Essentially,  funding  for  GRI  has  become 
less  broad-based  and  less  stable  than 
ever.  Pipelines,  such  as  Koch  Gateway 
Pipeline  Company,  continue  to  express 
a  desire  to  resign  from  GRI.^ 

In  a  recent  statement  of  its  position  on 
funding,  GRI  has  indicated  that  the 
existing  volimtary  funding  is  no  longer 
viable  for  long-term  funding  as 
competitive  pressures  continue  to 
grow.^  GRI  asserts  that  consumer  needs 
for  technology  are  no  longer  met  at  the 
currently  reduced  levels  of  spending  in 
the  industry.  Furthermore,  GRI  contends 
that  its  annual  evaluation  of  consumer 
benefit/cost  of  unfunded  programs 
continues  to  show  that  many  beneficial 
projects  are  imfunded  at  current  GRI 
levels.  GRI  also  contends  that  industry 
RD&D  needs  also  are  not  fully  met. 

GRI  recently  submitted  a  new 
proposed  funding  mechanism  for  1998- 
1999  through  which  its  pipeline 
members  would  collect  amounts  to  be 
remitted  to  GRI  to  satisfy  its  research 
budget.^*  GRI  proposed  a  two-part 
funding  mechanism,  which  would 
include  a  pipeline  surcharge  to  be 
levied  on  each  unit  of  gas  transported  or 
sold,  and  an  IDC  delivery  charge,  which 
would  be  levied  on  LDCs  and  intrastate 
pipelines.  GRI's  proposal  met  with 
considerable  protests.  Many  of  those 
protests  raised  the  issue  whether  the 
delivery  charge  and  the  volumetric 
surcharge  would  unfairly  shift  GRI's 
costs  to  LDCs.  intrastate  pipelines,  and 
the  pipelines'  captive  customers. 

The  Commission  decided  to  convene 
a  public  conference  in  that  proceeding 
to  discuss  not  only  GRI's  proposal,  but 
to  foster  a  more  fair-ranging  pubfic 
policy  discussion  of  the  future  of  GRI. 

C.  Public  Conference 

The  Commission  convened  a  public 
conference  on  March  21, 1997,  to 
discuss  the  future  fimding  of  RD&D  in 
the  natural  gas  industry.  A  number  of 
participants  spoke  on  the  advisability  of 
continuing  a  voluntary  funding 
mechanism.  Many  participants,  at  the 
conference  or  in  written  comments, 
expressed  a  need  for  mandatory  funding 
for  a  core  program  involving  RD&D  in 
the  interest  of  gas  consumers. 


While  there  were  a  few  exceptions, 
such  as  the  Pennsylvania  Office  of 
Consumer  Advocate,^  and  The 
Fertilizer  Institute,"  the  vast  majority  of 
conference  participants,  bom  all  sectors 
of  the  industry,  supported  the 
continuation  and  vitality  of  GRI.  The 
success  of  GRI's  RD&D  efforts  was 
reflected  in  the  American  Gas 
Association's  (AGA)  comments.  AGA's 
data  showed  natural  gas'  share  of  the 
new  home  heating  market  at  67 
percent — the  highest  level  in  industry 
history.^'  AGA  attributed  this  continued 
growth,  in  part,  to  an  increased 
awareness  of  the  environmental 
advantages  of  natural  gas.  But,  AGA 
maintained,  this  growth  is  mainly  due 
to  the  technological  advances  that  allow 
the  gas  industry  to  compete  successfully 
on  the  cost  of  gas,  as  well  as  on  the 
efficiency,  comfort,  and  performance  of 
end-use  heating  equipment.  Similarly. 
appUance  manufacturers  contended  that 
without  GRI-funded  programs, 
manufacturers  could  be  forced  into 
abandoning  a  gas  product  line.'^ 
Participants  such  as  the  U.S. 
Environmental  Protection  Agency  (EPA) 
pointed  out  that  GRI  continues  to 
conduct  important  environmental  RD&D 
that  may  be  jeopardized  if  left  solely  to 
individual  companies  to  support.^^ 

The  GRI  Advisory  Council  (Advisory 
Council),  which  was  set  up  at  the 
Commission's  urging  to  ensure  that  GRI 
adequately  utilizes  the  viewpoints  of 
scientific,  engineering,  economic, 
consumer,  and  environmental  interests, 
also  submitted  comments  concerning 
the  fimding  of  GRI.  The  Advisory 
Council  asserted  that  there  is  Uttle 
evidence  to  suggest  that  the  natural  gas 
industry  will  voluntarily  fund  the  level 
of  RD&D  required  to  provide  for  the 
availability  of  gas  supplies,  low  cost, 
safe  delivery,  and  efficient  use  of  gas.^ 
Nor,  the  Advisory  Council  contended, 
does  it  appear  that  voluntary  funding 
will  sustain  the  high  level  of  public 
benefit  that  has  been  received  since  the 
founding  of  GRI.»  The  Advisory 
Council  also  stated  its  belief  that  the 
GRI  program  has  already  been  reduced 
below  the  level  that  is  justified  based  on 
consumer  benefit  to  cost  analysis.^ 


»  GRI.  60  FERC  at  61 .702. 

"Pub.  Util.  Comm'n  of  Cal.  v.  FERC.  24  F.3d  275 
(D.C  Cir.  1994). 
»/d.  at281. 


2*  Koch  Gateway  Pipeline  Co.^7  FERC  1 61 .348 
(1996).  rehg  pending. 

2^  GRI  Position.  Hied  March  19. 1997,  in  Docket 
No.  RP97-1 49-^)00. 

»  Docket  No.  RP97-149-000,  bled  December  2, 
1996. 


"March  21,  l9974x>mmenttandTr.  147-151. 

»  March  21, 1997  comments. 

»  March  25. 1997  comroenu  at  2. 

"Gas  Appliance  Manufacturers  Aasodation. 
Much  21. 1997  comments. 

"United  Sutes  EnviroDmental  Protection 
Agency.  March  20, 1997  comments. 

MMarcfa  21. 1997  position  of  the  GRI  Advisory 
Council  in  Docket  Na  RP97-149-000. 

M/rf. 
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Some  participants  continued  to  favor 
voluntary  funding,^''  but  many 
participants  concentrated  on  the 
problems  associated  with  voluntary 
hmding.  One  such  problem  was 
discussed  by  Professor  William  R. 
Hogan,  a  member  of  the  GRI  Advisory 
Council  and  a  member  of  the  GRI  board 
of  directors,  who  addressed  the 
Commission  on  his  own  behalf.^ 
Professor  Hogan  explained  that  in  this 
era  of  competition,  voluntary  funding 
renders  GRI's  program  vulnerable  to  the 
classic  "free-rider  problem."  Professor 
Hogan  explained  that  under  voluntary 
funding,  all  those  contributing  to  pay  for 
the  research  realize  that  they  will  still 
receive  the  benefits  that  flow  from  the 
research,  even  if  they  do  not  pay  their 
individual  contribution.  When  everyone 
follows  this  strategy.  Professor  Hogan 
explained,  there  is  no  funding,  and  the 
research  is  not  undertaken.  Professor 
Hogan  concluded  that  it  would  be 
unrealistic  to  think  that  GRI's  widely 
dispersed  benefits  are  going  to  be  paid 
in  any  other  way  than  through  a 
mandatory  program.  These  comments 
were  echoed  by  Mr.  Henry  R.  Linden,  of 
the  Illinois  Institute  of  Technology.^ 

While  most  participants  were  reacting 
to  GRI's  latest  funding  proposal,  some 
participants  proposed  new  funding 
mechanisms.  For  example.  Mr.  LesUe  B. 
Enoch,  speaking  on  behalf  of  the 
American  Public  Gas  Association 
(APGA),  spoke  in  fevor  of  a  return  to  the 
use  of  a  volumetric  surcharge  to  fund 
GRI.  Mr.  Enoch  asserted  that  such 
funding  accompUshes  three  objectives: 
it  is  simple;  it  is  in  the  interest  of  all 
segments  of  the  natural  gas  industry; 
and  it  is  equitable.  Mr.  Enoch  pointed 
out  that  the  benefits  of  RO&D  are 
unrelated  to  discounts,  so,  likewise,  the 
funding  should  not  be  affected  by 
discounts. 

It  was  also  suggested  that  the 
Conunission  take  the  approach  of 
funding  GRI  through  a  combination  of 
mandatory  and  voluntary  funding 
mechanisms.  Mr.  Warren  Mitchell,*' 
representing  Southern  California  Gas 
Company,  suggested  a  combination  of 
mandatory  and  volimtary  funding.  He 
spoke  in  support  of  the  funding  of 
consiuner  interest,  or  core,  programs, 
through  a  volumetric,  mandatory, 
nondiscountable  usage  charge  assessed 
on  all  throughput  as  a  stable,  secxue, 
and  equitable  funding  for  these 
programs.  Mr.  Mitchell  also  advocated  a 


"  See  March  20. 1997  cominent*  of  the  Wiacontin 
Distributor  Croup,  the  Northern  Distributor  Group, 
and  PNM  Gas  Services. 

>■  March  20. 1997  commenU:  Tr.  at  39-40. 

"Tr.  at  46-47. 

•Tr.  at  102-5. 


separate,  discountable,  voluntary 
mechanism  for  other  programs. 

n.  Discussion 

A.  The  Commission's  Proposed  GRI 
Funding  Mechanism 

The  industry  has  begun  to  veer  from 
the  objective  of  broad-based  funding  for 
RD&D  as  GRI  is  losing  funding  and 
pipelines  are  drawing  away  from 
supporting  GRI  economically.  The 
public  conference,  while  not  resulting 
in  a  consensus  on  the  appropriate 
mechanism  for  GRI  funding,  showed 
that  there  is  a  widely  held  view  that 
RD&O  continues  to  be  in  the  best 
interests  of  natural  gas  consumers,  and 
that  cooperative  RD&O  through  GRI 
continues  to  be  the  best  means  of 
approaching  RD&D  in  the  gas  industry. 

It  has  been  more  than  twenty  years 
since  the  formation  of  GRI.  The 
Commission  continues  to  firmly  hold 
the  view  that  GRI's  programs  benefit 
natural  gas  consumers  and  that  there  is 
a  need  to  ensure  broad-based  and  stable 
funding  for  consumer-oriented  GRI 
programs.  The  natural  gas  technologies 
developed  with  GRI  funding  over  the 
past  decade  have  enabled  the  natuiral 
gas  industry  to  reduce  the  costs  of  gas 
to  all  classes  of  consumers.  Moreover, 
new  end-use  technologies  have 
provided  gas  customers  with  improved 
energy  efficiency,  lower  energy  bills, 
and  more  productive  ways  of  utilizing 
energy  resources  in  residential  and 
business  applications. 

The  Commission  shares  the  concerns 
of  those  who  believe  that  the 
continuation  of  voluntary  funding 
threatens  the  RD&O  efforts  of  GRI.  The 
limits  of  voluntary  funding  for  GRI,  in 
the  more  than  three  years  that  the 
temporary  voluntary  funding 
mechanism  has  been  in  place,  have  been 
explored.  The  Commission  agrees  with 
the  Advisory  Council  that  there  is  little 
evidence  to  suggest  that  the  natural  gas 
industry  will  voluntarily  fund  the  level 
of  RD&O  required  to  provide  for 
availability,  low  cost,  safe  delivery,  and 
efficient  use  of  natural  gas.  Nor  will 
voluntary  funding  sustain  the  high  level 
of  public  benefit  that  has  been  received 
since  the  founding  of  GRI.  The  GRI 
program  has  already  been  reduced 
below  the  level  that  is  justified  based  on 
an  analysis  of  consumer  benefit  relative 
to  cost. 

The  Commission  continues  to  be 
guided  by  the  original  goals  of  funding 
the  generalized  benefits  of  GRI's  RD&O 
programs — to  ensure  stable  GRI  funding 
while  spreading  the  responsibility  for 
funding  research  as  evenly  as  possible 
and  over  the  broadest  possible  base  of 
natural  gas  service.  Rather  than  adopt 


GRI's  post-1997  funding  mechanism.^' 
the  Conunission  proposes  a  new, 
permanent  funding  mechanism  to 
spread  the  responsibility  for  funding 
RD&O  widely  in  the  natural  gas 
industry. 

The  Commission  is  persuaded  that  the 
need  for  stable  GRI  funding  requires  that 
at  least  some  of  GRI's  fimding  must  be 
mandatory.  In  order  for  the 
responsibility  for  the  funding  to  be  as 
broadly-based  as  possible,  the 
Commission  believes  that  it  should  be 
secured,  at  least  in  part,  through  a 
volumetric  surcharge,  as  in  the  past. 
However,  the  Commission  also 
recognizes  that  in  a  competitive  market, 
pipelines  must  have  the  flexibility  to 
discount  their  rates. 

Thus  the  Commission  proposes  to 
fund  RD&D  that  is  of  primary  benefit  to 
gas  consumers  as  a  group  through  a 
"core"  RD&O  program.  The  core  RD&D 
program  would  be  comprised  of  RD&D 
activities  that  produce  broadly- 
dispersed  benefits  flowing 
predominantly  to  gas  consumers,  and 
that  cannot  be  readily  captured  by 
industry  sectors.  The  core  program 
would  be  funded  by  a  mandatory,  non- 
bypassable,  non-discountable 
volumetric  funding  surcharge  levied  on 
all  volumes  transported  by  interstate 
pipelines,  regardless  of  the  pipelines' 
membership  status  in  GRI.  This 
surcharge  would  ensure  stable  and 
equitable  funding  for  gas  consumer- 
interest  programs. 

GRI  has  proposed  that  other  RO&D. 
that  primarily  benefits  a  specific 
industry  sector,  would  be  funded 
through  voluntary  funding.'"  The 
voluntarily  funded  RD&D  programs 
would  consist  of  RD&O  activities  that 
produce  less  widely-dispersed  benefits 
to  more  limited  categories,  such  as 
individual  consumers,  groups  of 
consumers,  industries,  or  groups  of 
companies  within  an  industry.  GRI 
proposed  these  programs  to  be  funded 
by  two  means.  One  would  be  a  separate 
charge  in  the  pipelines'  tariffs  which 
shippers  could  choose  to  pay.  Those 
shippers  who  chose  to  pay  the  ciharge  to 
contribute  to  this  fund,  called  a 
"Technology  Management"  fund,  would 
be  able  to  participate  in  governance  over 
the  management  of  the  fund.  It  was 
suggested  at  the  conference  that  it  is 
appropriate  to  make  such  non-core 
RD&D  funding  subject  to  Commission 
oversight,  rather  than  to  leave  it  to  GRI 
to  design  its  own  funding  mechanism  or 
establish  a  voluntary  RD&O  contract 


service.'*^  GRI's  proposed  Technology 
Management  cluige  is  consistent  with 
this  view.  Accordingly,  the  Commission 
requests  comments  on  GRI's  proposal  to 
fimd  non-core  RD&D  through  a 
Technology  Management  charge,  paid 
only  by  shippers  that  willingly  elect  to 
pay  for  GRI  RD&O  over-and-above  the 
core  program.  The  Commission  also 
invites  industry  participants  to 
comment  on  the  need  for  any 
Commission  involvement  with  the  non- 
core  program  and  the  appropriateness  of 
including  any  funding  for  the  non-core 
program  in  pipeline  rates. 

As  an  alternative  to  GRI's  proposal, 
shippers  could  make  voluntary 
contributions  to  fund  the  Technology 
Management  program  by  agreeing  to 
make  payments  directly  to  GRI.  Another 
possibility  would  be  for  shippers  to 
arrange  to  pay  a  designated  amoimt  to 
the  pipeline.  The  pipeline  would  then, 
acting  as  a  conduit,  remit  the  same 
amoimt  to  GRI.  The  pipeline  could  file 
with  the  Commission  an  amendment  to 
its  contract  with  such  a  shipper  in  order 
to  specify  the  amount  of  the 
contribution. 

The  other  way  GRI  proposes  to  fimd 
the  Technology  Management  program  is 
voluntary  pipeline  contributions.  If  a 
pipeline  chooses  to  contribute  to  the 
voluntarily  funded  program,  GRI 
proposes  that  the  pipeline  would  be 
able  to  include  those  contributions  in 
the  pipeline's  operating  budget  that  is 
used  in  setting  the  pipeline's  rates  in  a 
rate  case.'*^  The  Commission  requests 
comment  on  whether  to  permit 
pipelines  to  obtain  recovery  in  their 
rates  of  their  own  voluntary 
contributions  as  GRI  proposes. 

The  Commission,  at  tms  time,  can 
only  estimate  the  budget  requirements 
for  the  core  RD&D  program.  GRI  states 
in  its  March  19, 1997  position  paper 
that  it  has  identified  $90  million  of  its 
1997  RD&D  projects  in  the  areas  of 
environment,  safety,  basic  research,  and 
pro-competitive  research  related  to 
emerging  gas  supplies  and  energy 
efficiency.  Projects  of  this  type  are 
examples  of  what  the  Commission 
would  consider  to  be  part  of  the  core 
program. 

In  order  to  identify  which  RD&D 
projects  would  be  in  the  core  program 
and  which  would  be  in  the  voluntary 
program,  the  Commission  has  looked  to 


'■  Filed  December  2. 1996.  in  Docket  No.  RP97- 
149-000. 

*>GiU  Position,  filed  March  19, 1997.  in  Docket 
No.  RP97-1 49-000.  at  2. 


*>At  the  confaceoce.  Mr.  William  BunMtt. 
speaking  on  behalf  of  GRI,  argued  that  the 
Commisaim's  impfimatur  as  to  the  analysis  of  die 
baoefits  of  Technology  Management  RDftO  would 
aaaist  slate  commissioQS  in  dealing  with  the 
paasthrough  of  these  coats  by  local  distribution 
mwipawt—  Tr.  at  131-4. 

••GIU  Poaition.  filed  March  19. 1997.  in  Docket 
No.  RP97-149-000.  at  2. 


GRI's  1997-2001  Research  and 
Development  Plan.  GRI  has  broken 
down  its  RD&D  program  into  smaller 
groups  called  "Business  Units",  as 
shown  in  Exhibit  1  of  its  1997-2001 
Research  and  Development  Plan.  All  of 
GRI's  individual  RD&O  projects  are 
distributed  among  these  business  units. 
GRI's  twelve  RD&D  business  units  are 
as  follows: 

(1)  Basic  Research. 

(2)  Commercial, 

(3)  Distribution, 

(4)  Environment  and  Safety, 

(5)  Industrial, 

(6)  Market  and  Strategic  Collaboration 
and  Technology  Trans^, 

(7)  Natural  Gas  Vehicles, 

(8)  Power  Generation, 

(9)  Residential, 

(10)  Strategic  Collaboration. 

(11)  Supply,  and 

(12)  Transmission. 

Certain  RD&O  activities  within  the 
individual  business  units  would  appear 
to  fell  easily  into  one  of  the  two 
proposed  RD&D  programs.  For  example. 
RD&D  within  the  Basic  Research  and 
Environment  &  Safety  business  units 
would  likely  belong  in  the  core 
program,  while  RD&O  within  the 
Commercial,  Industrial,  Natural  Gas 
Vehicles,  and  Power  Generation 
business  units  woidd  probably  be  more 
appropriately  funded  through  the 
volimtary  program.  GRI  estimates  the 
budget  for  what  appears  to  be  non-core 
RDfld}  as  ranging  from  $45-70  million.*^ 

Some  RDfll)  might  contain  elements 
of  both  the  core  and  voluntary 
programs,  e.g..  those  activities  in  GRI's 
Distribution.  Market  &  Strategic 
Collaboration  and  Technology  Transfer, 
Residential,  Strategic  Collaboration, 
Supply  and  Transmission  business 
units.  For  this  reason,  only  activities 
within  the  business  units  which  relate 
to  environment,  safety,  basic  research, 
and  generic  supply  and  energy 
efficiency  efforts,  would  be  included  in 
the  core  program,  with  the  remainder  of 
the  activities  to  be  included  in  the 
voluntary  program. 

The  business  unit  approach  is  just  one 
of  many  possible  methods  which  may 
be  used  to  identify  elements  of  a  core 


^^In  its  position  paper  filed  March  19. 1997.  in 
Docket  Na  RP97-149-000,  GRI  indicates  that  a 
Teduxdogy  Management  surdiaige  is  but  one  way 
of  obtaining  funding  for  the  voluntary  pro-am. 
Specifically,  GRI  sutes  that  certain  gas  industry 
segments  may  not  necessarily  be  shippers  on 
interstate  pipelines  and  conaeqiiantly  would  not  be 
portioned  to  pay  the  Technology  Management 
surcharge.  In  theee  instancaa.  GRI  could  be 
compenseted  for  non<are  RDftD  in  other  ways.  For 
example.  pipeUnes  could  provide  funding  support 
for  the  non-core  program  by  iimlnding  the  coats  in 
their  operating  budgets,  i^ile  producers  (and 
other*)  could  directly  support  the  i 
by  caah  or  ia-kind  hnidiiig 


RD&D  program.  The  Commission 
requests  GRI  to  submit  a  proposed 
division  of  categories,  and  a  description 
of  the  types  of  projects  GRI  would 
include  in  each  category.  Interested 
persons  may  then  submit  comments  on 
the  business  unit  approach  and  GRI's 
proposal,  if  different,  and  suggest  other 
possible  methods  of  determining  how 
GRI's  RD&D  activities  should  be  divided 
into  the  two  proposed  core  and  non-core 
RD&D  categories.  Commenters  are 
requested  to  define  commercialization, 
as  distinguished  from  basic  RD&D 
which  may  have  no  immediate 
commercial  application,  and  comment 
on  whether  it  is  necessary  or 
appropriate  for  GRI's  commercialization 
of  technology  to  be  funded  by  pipeline 
rates. 

Regardless  of  the  approach  taken  to 
classify  projects  for  purposes  of  the 
proposed  ftinding  mechanism,  once  the 
two  categories  are  in  place,  the 
Commission  proposes  to  require  GRI  to 
file  an  annual  application  seeking 
approval  for  its  core  RD&D  program.  In 
this  application,  GRI  would  continue  to 
file  all  of  the  detailed  information 
necessary  for  advance  approval  and  rate 
treatment  as  required  by  the 
Commission's  existing  regulations,  and 
also  show  that  its  filing  is  consistent 
with  Court  and  Commission  precedent 
In  addition,  GRI  would  be  required  to 
specifically  identify  which  projects  are 
to  be  included  in  the  core  program  and 
which  are  in  the  voluntary  program, 
along  with  the  anticipated  costs  for  each 
program  broken  down  by  individual 
project  cost  Finally,  GRI  would  have  to 
stete  the  surcharge  proposed  to  support 
its  program.  The  Commission  intends  to 
scrutinize  individual  core  projects  to 
ensure  that  gas  consumers  receive  the 
benefits  of  such  projects.  Based  upon 
such  review,  the  Commission  will 
determine  the  appropriate  annual  core 
program  funding  level. 

As  indicated  anove,  the  funding 
surcharge  for  the  core  program  would  be 
^)plied  to  every  volume  of  gas  (or 
dekatherm  equivalent)  transported  by 
all  regulated  pipelines,  and  not  just  GRI 
members.  Accordingly.  GRI  would  be 
required  to  support  its  core  program 
surcharge  derivation  using  documented 
transportation  volumes  from  the 
preceding  year. 

Contemporaneously  with  the  issuance 
of  this  notice,  the  Commission  is  issuing 
an  order  in  Docket  No.  RP97-149-000. 
extending  the  cnurent  GRI  funding 
mechanism  for  one  year,  through  1998. 
Therefore,  the  funding  mechanism  the 
Commission  is  proposing  here  would 
become  effective  after  1998.  Beginning 
with  CSTb  1999  filing,  the  Commission 
wUl  require  GRI  to  file  annually  for 
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Commission  approval  of  its  programs. 
However,  after  the  Commission.  GRI, 
and  the  industry  have  gained  sufficient 
experience  with  the  proposed  funding 
mechanism,  the  Commission  will 
permit  GRI  to  revert  to  the  two-year 
planning  cycle  the  Commission 
approved  in  Opinion  No.  384.** 

B.  Changes  to  Regulations  To  Reflect 
GRI  Mandatory  Funding  and  Rate 
Trefitment  of  Pipelines'  Contributions  to 
GRI 

Section  154.401  of  the  Commission's 
regulations  governing  the  rate  treatment 
of  RD&D  expenditures'*^  continues  to 
reflect  the  Commission's  initiatives  in 
Order  No.  566.  The  regulation 
contemplates  RO&D  projects  by  multiple 
jurisdictional  companies  although  it 
does  provide  for  RD&O  conducted  by 
organizations  supported  by  more  than 
one  company.  Since  the  advent  of 
broadly  funded  RD&O  projects  that  are 
centrally  planned  and  managed  by  GRI. 
these  regulations  do  not  reflect  actual 
practice.  Consequently,  the  Commission 
proposes  to  replace  Section  154.401(a). 

Proposed  Section  154.401(a)  would 
require  all  natural  gas  companies  to 
include  in  their  tariffs  a  non- 
discountable,  non-bypassable 
volumetric  surcharge  to  be  collected 
from  shippers  on  their  systems  to  fund 
the  GRI  core  RO&D  program.  This 
charge  will  be  required  regardless  of 
whether  the  natural  gas  company 
chooses  to  be  a  member  of  GRI  or 


support  non-core  RD&D  programs.  In 
this  manner,  those  programs  which  are 
primarily  designed  to  benefit  gas 
consumers  will  be  assured  of  funding. 
Without  such  a  mandatory  funding 
mechanism  for  these  core  projects,  the 
evidence  is  clear  that  funding  of  such 
projects  is  in  jeopardy,  and  this  is  not 
acceptable  to  the  Commission. 

Section  154.401(b)(1)  of  the 
Commission's  regulations  currently 
provides  that  individual  natural  gas 
companies  may  apply  for  advance 
approval  of  rate  treatment  for  RD&D 
expenditures.  It  also  provides  that  an 
RD&D  organization,  such  as  GRI,  that  is 
supported  by  more  than  one  company 
may  submit  an  application  that  covers 
the  organization's  RD&D  program,  and 
that  the  Commission's  approval  of  that 
application  constitutes  approval  of  the 
individual  companies'  contributions  to 
the  organization.  In  recent  years,  there 
have  been  no  filings  by  individual 
companies  for  advance  approval  of  rate 
treatment  for  RD&D  expenses.  Rather, 
virtually  all  requests  for  advance 
approval  of  RD&D  expenses  have  been 
filed  by  GRI.  Therefore,  to  reflect  actual 
practice,  the  Commission  proposes  to 
revise  Section  154.401(b)  of  its 
regulations. 

Proposed  Section  154.401(b)(1)  would 
provide  for  the  filing  of  applications  for 
advance  approval  of  RD&D  expenditures 
only  by  GRI,  or  other  RD&D 
organizations.  Individual  companies 
will  be  able  to  seek  to  recover  other 


RD&D  expenses  beyond  the  amounts 
related  to  funding  RD&D  organizations 
as  part  of  their  general  section  4  rate 
filings.  Proposed  Section  154.401(b)(2) 
would  define  "core"  and  "non-core" 
projects  and  would  describe  the 
requirements  for  funding  core  and  non- 
core  programs. 

ni.  Information  Collection  Statement 

The  following  collections  of 
information  contained  in  this  proposed 
rule  are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.*' 
Mike  identiHes  the  information 
provided  under  18  U.S.C.  Part  154  as 
FERC-545,  Gas  Pipeline  Rates:  Rate 
Change  (non-formal). 

Pursuant  to  Sections  4,  5  and  16  of  the 
Natural  Gas  Act  (NGA)  (15  U.S.C.  717c- 
7170,  P.L.  75-688)  and  Part  154  of  the 
Commission's  regulations,  natural  gas 
companies  must  Hie  tariffs  that 
comprise  schedules  of  all  rates  or 
charges  identifying  transportation  or 
sales  activities  conducted  by  natural  gas 
pipelines.  Pursuant  to  the  proposed 
rules  contained  in  the  instant  NOPR,  all 
natural  gas  companies  having  tariffs  on 
file  with  the  Commission  would  be 
required  to  file  new  tariff  provisions 
reflecting  the  mandatory  GRI  surcharge. 
Such  filings  would  be  required 
annually. 

The  burden  estimates  for  complying 
with  this  proposed  rule  are  as  follows: 


Data  coHection 

Number  of 
respondents 

Number  o( 
responses 

Hours  per 
resportse 

Total  annual 
hours 

FERC-645  

88 

88 

7.35 

•647 

'Rounded  off. 

Total  Annual  Hours  for  Collection           any  suggested  methods  for  minimizing           The  Commission  has  assured  itself,  by 
(reporting  +  Recordkeeping,  (if                    respondent's  burden,  including  the  use       means  of  its  internal  review,  that  there 
appropriate))  =647.                                       of  automated  information  techniques.         is  specific,  objective  support  for  the 

These  estimates  reflect  only  the                   ^he  Commission  also  seeks  comments    burden  estimates  associated  with  the 
mcremental  burden  on  companies  not         ^n  the  costs  to  comply  with  these                Commission  requirements.  The 
presently  members  of  GRI.  Inasinuch  as      requirements.  It  has  projected  the                Commission's  Office  of  Pipeline 
?RrmT^1!"7  ^r^     "^  members  of       ^            annualized  cost  for  all                     Regulation  will  use  the  date  included  in 

Srw^Si^would^'n^  '"  "^'^    -P-^-«^  ^°  ^^                                         rr  «'^"«^^-^^  ^«  T'  P^^^r' 
significant  change  in  the  burden  on                Annuahzed  Costs  (Operations  &               »«  be  recovered  are  just  and  reasonable 
those  companies  resulting  from                   Maintenance)  $32,350.                                 and  assists  he  Commission  in  carrying 
adoption  of  the  rules  proposed  in  this             The  currently  valid  OMB  Control             °"*  '^^  regulatory  responsibilities  under 
NOPR                                                           Number  for  the  collection  of                        the  Natural  Gas  Act.  These  requirements 

Comments  are  solicited  on  the                 information  [i.e..  tariff  filings)  that               cmiform  to  the  Commission's  plan  for 
Commission's  need  for  this  information,     would  be  required  by  the  proposed  rules    «"»cient  information  collection, 
whether  the  information  will  have               is  1902-0154.  Applicants  shall  not  be         communication,  and  management 
practical  utility,  the  accuracy  of  the             penalized  for  failure  to  respond  to  these      within  the  natural  gas  industry, 
provided  burden,  estimates,  ways  to           collections  of  information  unless                    Interested  persons  may  obtain 
enhance  the  quality,  utility  and  clarity        collection(s)  of  information  display  a          information  on  the  reporting 
of  the  information  to  be  collected,  and        valid  OMB  control  number.                          requirements  by  contacting  the 

**Gas  Reaearch  Institute.  Opinion  h4o.  3«4. 65                "ISCFR  154.401. 
FERC  161.027  (1993)  at  61. 367-B.                                        -  44  U  S  C  1V)7(d) 

•  • 

» 

following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426,  [Attention: 
Michael  Miller.  Division  of  Information 
Services.  Phone:  (202)  208-1415,  fax: 
(202)  273-0873.  E-mail: 
mmillerOfercfBd.us 

For  submitting  comments  concerning 
the  collection  of  information(s)  and  the 
associated  burden  estimate(s)  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202) 
395-3087,  fax:  (202)  395-7285] 

IV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'*'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.^  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations.^'  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  necessary  and  will  not  be 
prepared  in  this  rulemaking. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  FlexibiUty  Act" 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact.^^ 

Pursuant  to  section  605(b),  the 
Commission  certifies  that  the  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 


''Order  Ho.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec  17. 1987),  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1986-1990 130,783  (1967): 

«>18C31t  380.4. 

»  See  18  CFR  380.4(aH2)(ii). 

"5U.S.C  601-612. 

"5  U.S.C  605(b). 


notice  to  be  adopted,  including  any 
related  matters  m  alternative  proposals 
that  commenters  may  wish  to  discuss. 
Because  the  Qmunissifm  is  seeking  in 
the  first  instance  comments  from  GRI  on 
what  will  constitute  "core  projects," 
GRI  must  submit  its  comments  no  later 
than  May  30, 1997.  All  other  comments, 
including  replies  to  the  comments  of 
GRI  concerning  its  omcept  of  "core 
projects,"  must  be  filed  with  the 
Commission  no  later  than  Jtme  30, 1997. 
An  original  and  14  copies  of  comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  and  should  refer 
to  Docket  No.  RM97-3-000. 
Additionally,  comments  should  be 
submitted  electronically.  Participants 
can  submit  comments  on  computer 
diskette  in  WordPerfect*  6.1  or  lower 
format  or  in  ASCII  format,  with  the 
name  of  the  filer  and  Docket  No.  RM97- 
3-000  on  the  outside  of  the  diskette. 

Participants  also  are  encouraged  to 
participate  in  a  Commission  pilot 
project  to  test  the  use  of  the  Internet  for 
electronic  filing  either  in  conjunction 
with,  or  in  lieu  of,  diskette  filing. 
Comments  should  be  submitted  through 
the  Internet  by  E-Mail  to 
comment.rm@ferc.fed.us  in  the 
following  format:  on  the  subject  line, 
specify  Docket  No.  RM97-3-000:  in  the 
body  of  the  E-Mail  message,  specify  the 
name  of  the  filing  entity  and  die  name, 
telephone  number  and  E-Mail  address  of 
a  contact  person;  and  attach  the 
comment  in  WordPerfect®  6.1  or  lower 
format  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message.  The 
Commission  will  send  a  reply  t&the  E- 
Mail  to  acknowledge  receipt.  Questions 
or  comments  on  the  pilot  project  itself 
should  be  directed  to  Marvin  Rosenberg 
at  202-208-1283.  E-Mail  address 
marvin.rosenberg0fercfiBd.us,  but 
should  not  be  sent  to  the  E-Mail  address 
for  comments  on  the  NOPR 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Sti«et.  NE.  Washington,  DC 
20426.  during  regular  business  hours. 

List  of  Subjects  in  18  CFR  Part  154 

Natural  Gas  Companies,  Rate 
Schedules  and  tari^. 

By  diiectioD  of  the  Commissicm. 
Commissioner  Santa  concurred  with  a 
separate  statement  attached. 
Lois  D(  Casfadl, 
Secretory. 

In  consideration  of  the  foregoing,  the 
Commission  gives  notice  of  its  proposal 
to  amend  Part  154,  Chapter  I.  Title  18. 


Code  of  Federal  Regulations,  as  set  fmlh 
below. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Aalfaarily:  15  U.S.C  717-717w;  31  U.S.C 
9701;  42  U.S.C  7102-7352. 

2.  Sections  lS4.401(a),  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

f  154.401    RMDexpandNwee. 

(a)  All  natural  gas  companies  must 
include  in  their  tariff  a  non- 
discountable  volumetric  surcharge,  as 
determined  by  the  Commission  upon 
approval  of  an  applicaticm  filed  under 
paragraph  (b)(1)  of  this  section,  to  fund 
Research,  Development,  and 
Demonstration  (RD&D)  programs. 

(b)  Applications  for  rate  treatment 
approval.  (1)  An  application  for  advance 
approval  of  an  RD&D  program  to  be 
funded  by  the  rates  of  natural  gas 
pipeline  companies  may  be  filed  by  the 
G^  Research  Institute  or  other  RD&D 
organizaticHL  Approval  by  the 
Commission  of  such  an  RD&D 
apphcation  will  constitute  approval  of 
the  individual  company's  rate 
surcharges  to  fund  the  RD&D  programs 
of  the  Gas  Research  Institute  or  other 
RD&D  organization.  The  rate  surcharge 
required  in  paragraph  (a)  of  this  section 
will  be  limited  to  funding  projects  that 
produce  broadly-dispersed  benefits 
flowing  predominantly  to  gas 
consumers  that  caimot  be  captured 
readily  by  industry  sectors. 

(2)  An  application  filed  under 
paragraph  (b)(1)  of  this  section  for 
advance  approval  of  an  RD&D  program 
to  be  funded  by  the  rates  of  natural  gas 
pipeline  companies  must  include: 

(i)  a  5-year  program  plan  that 
identifies  "core"  RD&D  projects  and 
"ncHi-core"  RD&D  projects; 

(ii)  the  anticipated  costs  for  the  "core" 
program  and  the  "non-core"  program 
broken  dovim  by  individual  project  cost; 
and 

(iii)  the  respective  surcharges 
proposed  to  ftmd  the  "core"  program 
and  the  "non-core"  program.  "Core" 
projects  are  defined  as  those  projects 
that  produce  broadly-dispersed  benefits 
flowing  predominantly  to  gas 
consumers  that  readily  cannot  be 
captured  by  industry  sectors.  "Non- 
core"  projects  are  defined  as  all  other 
RD&D  projects.  Such  an  application 
must  be  filed  at  least  180  days  prior  to 
the  commencement  of  the  5-year  period 
of  the  plan. 
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Federal  Energy  RegoUtocy 

(Docket  No.  RM97-3-000I 

Research.  Development  and  Demonstration 
Funding 

Issued:  April  30. 1997. 

SANTA,  Conunissioner,  concurring: 

I  concur  in  today's  notice  of  proposed 
rulemaking  to  amend  the  Commission's 
research  development  and  demonstration 
(FID&D)  regulations  to  propose  a  new  funding 
mechanism  for  the  Gas  Research  Institute 
(GRI).  Historically.  GRI  has  served  both 
consimiers  and  the  natural  gas  industry  well 
as  the  planning  and  management 
organization  for  the  coordination  of 
collaborative  natural  gas  RD&D  projects. 
Nonetheless,  as  was  made  clear  at  the 
Commission's  March  21, 1997,  public 
confierence  to  explore  the  future  funding  of 
RD&D  in  the  natural  gas  industry,  the 
funding  crisis  that  has  plagued  GRI  for  the 
past  five  years  is  unlikely  to  be  resolved 
absent  intervention  by  this  Commission. 
Therefore,  I  supf>ort  initiating  this 
proceeding  to  provide  a  forum  in  which  this 
issue  might  be  resolved  conclusively. 

Still,  it  concerns  me  that  in  proposing  a 
mandatory  volumetric  surcharge  on  all 
interstate  natiu^l  gas  pipeline  throughput  to 
fund  GRI's  "core"  RD&D  program,  the 
Commission  is  sidestepping  several 
threshold  questions  that  should  be  answered 
before  taking  this  unprecedented  step.  As 
noted  in  the  background  discussion  in 
today's  NOPR.  both  GRI  and  the 
Commission's  order  in  Opinion  No.  11, 
authorizing  GRI  to  undertake  its  RD&D 
program,  are  a  product  of  the  era  of  wellhead 
price  controls  and  comprehensive  regulation 
of  the  natural  gas  industry.  Over  the  ensuing 
two  decades,  the  natural  gas  industry  has 
been  restructured  fundamentally.  There  now 
is  a  competitive  conunodity  market  for 
natural  gas,  interstate  pipelines  have  left  the 
merchant  function  and  now  provide 
unbundled  open  access  transportation,  and 
there  now  is  the  prospect  for  even  greater 
compietition  and  customer  choice  with  the 
unbundling  of  local  distribution  company 
services.  In  sum,  both  the  market  conditions 
and  the  regulatory  environment  that  gave  rise 
to  the  need  for  this  Commission's  support  for 
ratepayer-funded  collaborative  RD&D 
through  GRI  are  part  of  the  industry's 
increasingly  distant  past. 

In  light  of  these  fundamental  changes, 
what  is  the  f»olicy  rationale  for  continued 
Commission  support  of  collaborative  natural 
gas  industry  RCt&D  through  the  GRJ  surcharge 
on  interstate  pipeline  transportation  services? 
Furthermore,  is  this  public  policy  rationale 
for  Conmiission-supported  collaborative 
RD&D  so  great  as  to  iustify  converting  GRI 
funding  from  the  heretofore  voluntary 
program  into  one  which  would  mandate 
interstate  pipeline  (}articip)ation 
notwithstanding  the  decision  by  an 
individual  pif)eline,  or  pipelines,  not  to  be  a 
member  of  GRI?  In  other  words,  before  taking 
the  unprecedented  step  of  transforming  the 
GRI  surcharge  into  a  nonbypassable  "tax"  on 
all  interstate  pipeline  throughput,  does  the 
Commission  need  to  re-establish  the  public 
interest  basis  for  this  program  in  view  of 
today's  natural  gas  market? 


I  also  believe  that  in  deliberating  on  the 
future  funding  of  RD&D  in  the  natural  gas 
industry,  the  Commission  should  consider 
this  issue  in  the  context  of  trends  in  the 
broader  energy  markets.  With  the 
convergence  of  natural  gas  and  electricity 
markets,  it  is  appropriate  to  compare  the 
natural  gas  and  electric  power  industries' 
mechanisms  for  funding  collaborative  RD&D. 
In  particular,  how  is  the  experience  of  the 
Electric  Power  Research  Institute  (EPRI), 
which  never  has  enjoyed  the  benefit  of  a 
Commission-authorized  surcharge, 
instructive  in  evaluating  the  prospects  for 
collaborative  natural  gas  RD&D  in  the  future? 
What,  if  anything,  makes  natural  gas  so 
diffierent  as  to  justify  a  Commission  mandate 
that  ratepayers  fiind  GRI's  "core"  program 
when  no  such  mandate  exists  for  a 
comparable  EPRI  program? 

Finally,  while  it  is  reflected  in  the  NOPR. 
I  wish  to  emphasize  the  question  concerning 
whether  GRI's  proposed  "non-core" 
voluntary  program  should  be  authorized  by 
the  Commission.  Given  that  this  purpKJrtedly 
is  a  "voluntary"  program,  what  useful 
purpxise  is  served  by  Commission  oversight? 
The  NOPR  recounts  GRI's  argument  in  favor 
of  Commission  oversight  of  the  "non-core" 
program:  "(Tjhe  Commission's  imprimatur  as 
to  the  analysis  of  the  beneHts  of  Technology 
Management  RD&D  would  assist  state 
commissions  in  dealing  with  the  ptassthrough 
of  these  costs  by  local  distribution 
companies."  ■  Does  this  rationale  supptort  a 
fmding  that  it  is  in  the  public  interest  for  the 
Commission  to  oversee  the  "non-core" 
program?  In  p>articular,  do  state  conunissions 
desire  the  Commission's  "assistance"  in 
dealing  with  the  passthrough  of  "non-core" 
program  costs?  Also,  given  the  nature  of  the 
activities  that  would  be  funded  under  the 
"non-core"  program  (i.e.,  "RD&D  activities 
that  produce  less  widely-disp)er8ed  benefits 
to  more  limited  categories,  such  as  individual 
consumers,  groupjs  of  consumers,  industries, 
or  groups  of  companies  within  an 
industry"),  2  how  likely  is  it  that  in 
overseeing  the  "non-core"  program  the 
Commission  easily  could  make  generalized 
findings  that  "non-core"  RD&D  projects 
would  be  appropriate  for  funding  through  a 
generally  applicable  charge  stated  in  a 
pip>eline's  tari^ 

In  raising  these  questions,  I  do  not  wish  to 
leave  the  impression  that  there  is  not  a  case 
to  be  made  for  collaborative  RD&D  in  the 
natural  gas  industry.  Also,  I  view  it  as  a 
[XMitive  development  that  GRI  is  now 
focusing  more  intently  on  a  "core"  program 
that  is  intended  to  capture  RD&D  projects 
with  widely  dispersed  consumer  benefits. 
Still,  given  GRI's  seemingly  chronic  funding 
crisis  and  the  unprecedented  nature  of  the 
Commission's  propmsed  solution,  these 
fundamental  threshold  questions  about  the 
future  of  collaborative  RD&D  in  the  natural 
gas  industry  and  the  appropriate  role  of  this 
Commission  in  supp>orting  such  RD&D 
should  be  answered  before  the  Commission 
proceeds.  If  not  now,  when  will  be  the 
appropriate  time  for  such  questions? 

While  the  Commission's  March  21, 1997, 
technical  conference  touched  on  these 


'  Supra,  note  43. 

'  Supra,  slip  op.  at  p.  17. 


questions,  I  do  not  believe  that  the  record  of 
that  conference  alone  provides  a  sufficient 
basis  for  taking  the  step>s  propmsed  in  today's 
NOPR.  I  sincerely  hop>e  that  these  questions 
contribute  to  a  better  developed  record  in 
this  proceeding  so  that  the  Commission  can 
make  a  fully  informed  decision  when  it 
issues  a  final  rule. 

Donald  F.  Santa.  Jr., 

Commissioner. 
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NATIONAL  INSTITUTE  FOR  LITERACY 

34  CFR  Part  1100 
[CFDA  No.  84.2571] 

Utaracy  Leader  Fellowship  Program 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Director  proposes  to 
amend  the  regulations  governing  the 
Literacy  Leader  Fellowship  Program. 
Under  this  program,  the  Director  may 
award  fellowships  to  individuals  to 
enable  them  to  engage  in  research, 
education,  training,  technical  assistance, 
or  other  activities  that  advance  the  field 
of  adult  education  or  literacy.  The 
proposed  amended  regulations  are 
needed  to  improve  the  administration  of 
the  program  and  to  establish  new 
priorities  under  the  program. 

DATES:  Comments  must  be  received  on 
or  before  June  6, 1997. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Meg  Young,  National 
Institute  for  Literacy,  800  Connecticut 
Avenue  N.W.,  Suite  200,  Washington 
DC  20006.  Comments  may  also  be  sent 
through  the  Internet  to 
myoung@nifl.gov. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meg  Young,  Telephone:  202/632-1515. 
E-mail:  myoung@nifl.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-a77-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Literacy  Leader  Fellowship  Program  is 
authorized  under  section  384(e)  of  the 
Adult  Education  Act  (20  U.S.C. 
1213c(e)),  as  amended.  On  July  11. 
1995.  the  Director  published  interim 


final  regulations  which  governed 
awards  under  the  program  for  Fiscal 
Years  1995  and  1996.  For  the  reasons 
explained  below,  the  Director  now 
proposes  to  revise  the  regulations 
governing  the  fellowship  program  and 
to  implement  the  program  under  the 
revised  regulations  in  Fiscal  Year  1997 
and  subsequent  years. 

Since  the  publication  of  the  interim 
final  regulations,  the  Institute  has 
developed  new  areas  of  emphasis,  and 
the  Director  believes  that  it  is  necessary 
to  address  these  areas  in  the  Literacy 
Leader  Fellowship  Program  through  the 
establishment  of  new  priorities. 
Therefore,  proposed  §  1100.6  establishes 
foiu"  new  priorities  from  which  the 
Director  may  select  in  inviting 
applications  for  funding  under  the 
fellowship  program. 

In  addition,  the  Director  has 
determined  that  some  changes  in  the 
regulations  are  necessary  to  expand  the 
accessibility  of,  and  to  improve  the 
overall  adininistration  of,  the  program. 
The  Director  therefore  proposes  to 
revise  the  regulations  to  (1)  extend 
eligibility  for  fellowships  to  individuals 
other  than  U.S.  citizens  (proposed 
§  1100.2(b)(3));  (2)  allow  more  than  one 
individual  to  apply  jointiy  for  a 
fellowship  (proposed  §  1100.2(d));  (3) 
describe  the  types  of  projects  that  are 
ineligible  for  funding  (proposed 
§  1100.3(b))  and  those  applications  that 
will  not  be  evaluated  for  funding 
(proposed  §  1100.12)  so  that  applicants 
will  be  better  guided  in  drafting 
complete  applications  that  propose 
eligible  projects;  (4)  explain  more 
clearly  the  manner  in  which  the 
Director  selects  applications  for  funding 
(proposed  §  1100.20);  and  (5)  revise  and 
expand  the  selection  criteria  to  better 
assist  the  Director  in  selecting  high- 
quality  projects  for  funding  (proposed 
§1100.21). 

Executive  Order  12866 

These  proposed  regtdations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Director  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action.  The  potential  costs 
and  benefits  associated  with  the 
proposed  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Director  to  be 
necessary  for  administering  this 
program  effectively  and  efficienUy.  To 
the  extent  there  are  burdens  specifically 
associated  with  information  collection 
requirements,  they  are  identified,  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Paperwork  Reduction 
Act  of  1995. 


In  assessing  the  potential  costs  and 
benefits  of  these  proposed  regulations, 
the  Director  has  determined  that  the 
benefits  of  the  proposed  regulations 
justify  the  costs. 

To  assist  the  Institute  in  complying 
with  the  specific  requirements  of 
Executive  Order  12866.  the  Director 
invites  comment  on  whether  there  may 
be  further  opportunities  to  reduce  any 
potential  costs  or  increase  potential 
benefits  resulting  from  these  proposed 
regulations  without  impeding  the 
efiiective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certificatiim 

The  Director  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  individiials,  the 
regulations  would  not  have  an  impact 
on  small  entities.  Individuals  are  not 
defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act 

Paperwork  Reduction  Act  of  1995 

As  described  below,  proposed 
§§  1100.11  and  1100.33  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  tiie 
National  Institute  for  Literacy  has 
submitted  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  under  that  Act. 

Collection  of  Information:  Literacy 
Leader  Fellowship  Program:  Application 
for  Fellowship  Funds  (§1100.11) 

Proposed  §  1100.11  describes  how  an 
individual  applies  to  the  Director  for 
fellowship  funds.  Individuals  are 
required  to  submit  an  application  that 
describes  a  plan  for  the  activities  to  be 
conducted  under  the  proposed  project 
Applicants  must  also  submit  four  letters 
of  recommendation  and  certain  forms, 
assurances  and  certifications,  including 
the  certification  required  under  34  CFR 
75.61. 

The  likely  respondents  to  this 
collection  of  information  are  individuals 
who  are  either  literacy  workers  or  adult 
learners  and  who  wish  to  conduct 
projects  imder  the  Institute's  Literacy 
Leader  Fellowship  Program.  The 
information  submitted  will  be  used  to 
select  applications  for  funding. 

We  estimate  that  approximately  100 
individtials  may  apply  for  fellowship 
fimds,  and  each  application  will  take  an 
average  of  20  hours  to  prepare. 
Therefore,  the  total  annual  reporting 
and  recordkeeping  burden  that  will 
result  from  the  coUection  of  this 
information  is  2,000  burden  hours  (100 


individuals,  multiplied  by  1 
application,  multiplied  by  20  burden 
hours  for  preparing  each  application). 

Collection  of  Information:  literacy 
leader  Fellowship  Program:  Reports 
Required  to  be  Submitted  by  Literacy 
Leader  Fellows  (§  1100.33) 

Proposed  §  1100.33  requires  fellows  to 
submit  reports  regarding  their  projects. 
The  respondents  to  the  collections  of 
information  contained  in  §  1100.33  will 
be  the  individuals  who  have  been 
awarded  funds  to  conduct  projects 
under  the  Literacy  Leader  Fellowship 
Program.  We  anticipate  awarding  four 
fellowships. 

Proposed  §  1100.33(a)  requires  a 
fellow  to  submit  fellowship  residts  to 
the  Institute  so  that  the  results  may  then 
be  disseminated  to  policymakers  and 
the  public.  Because  each  fellowship 
project  will  be  different,  proposed 
§  1100.33(b)  states  that  each  fiellowship 
agreement  will  specify  the  manner  in 
which  the  fellow  is  required  to  report  on 
results  and  how  and  to  whom  the 
results  will  be  disseminated.  Therefore, 
the  reporting  and  recordkeeping  burden 
that  will  result  from  this  collection  of 
information  will  vary  by  fellow. 
However,  we  estimate  that  preparing  the 
report  of  fellowship  results  will  take  an 
average  of  20  hours.  Therefore,  the  total 
ynniial  reporting  and  recordkeeping 
burden  that  will  result  from  the 
collection  of  this  information  is  80 
burden  hours  (4  fellows,  multiplied  by 
1  report,  multiplied  by  20  burden  hours 
for  preparing  each  report). 

Proposed  §  1100.33(c)  requires  a 
fellow  to  submit  a  one  page  update 
report  every  three  months  to  the 
Director.  These  reports  are  required  to 
inform  the  Institute  about  the  fellow's 
progress  and  whether  the  fellow  has 
encountered  any  challenges.  We 
estimate  that  each  update  report  will 
take  an  average  of  1  hour  to  prepare. 
Because  the  Director  may  award 
fellowships  that  range  between  three 
and  12  months  in  duration,  the  total 
reporting  and  recordkeeping  burden  that 
will  residt  from  this  collection  of 
information  may  vary  by  fellow. 
However,  the  nunrimnni  total  annual 
reporting  and  recordkeeping  burden  that 
will  result  from  the  collection  of  this 
information  (based  upon  12-month 
fellowships)  is  16  burden  hours  (4 
fellows,  multiplied  by  4  update  reports, 
multiplied  by  1  burden  hour  for 
preparing  each  update  report). 

F^posed  §  1100.33(d)  requires  a 
fellow  to  submit  a  final  performance 
report  to  the  Director  and  to  the 
Chairperson  of  the  Board  of  the  National 
Institute  for  Literacy  no  later  than  90 
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days  after  the  completion  of  the 
fellowship.  The  purpose  of  this  report  is 
to  provide  information  to  the  Institute 
about  the  activities  conducted  by  the 
fellow,  whether  the  objectives  of  the 
project  have  been  achieved,  and  how 
the  activities  perfonned  and  results 
achieved  may  enhance  literacy  practice 
in  the  United  States.  We  estimate  that 
each  final  performance  report  will  take 
an  average  of  10  hours  to  prepare. 
Therefore,  the  total  annual  reporting 
and  recordkeeping  burden  that  will 
result  from  the  collection  of  this 
information  is  40  burden  hours  (4 
fellows,  multiplied  by  1  final 
performance  report,  multiplied  by  10 
burden  hours  for  preparing  each  final 
performance  report), 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  National 
Institute  for  Literacy.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  between  30 
and  60  days  after  publication  of  this 
dociunent  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Institute  on  the  proposed 
regulations. 

Invitatioo  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  {>eriod.  in  Suite 
200.  800  Connecticut  Avenue  NW.. 
Washington.  DC.  between  the  houj^  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  National  Institute  for 
Literacy  in  complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  the  Paperwork  Reduction  Act  of 
1995  and  their  overall  requirement  of 
reducing  regulatory  burden,  the  Director 
invites  comment  on  whether  there  may 
be  further  opportunities  to  reduce  any 
regulatory  buixiens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Fait  1100 

Adult  education;  Grant  programs — 
education;  Reporting  and  recordkeeping 
requirements. 


Dated:  May  2. 1997. 

Sharyn  M.  Abbott. 

Executive  Officer,  National  Institute  for 
Literacy. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.2571,  Literacy  l>eader  Fellowship 
Program) 

The  Director  proposes  to  amend  Title 
34  of  the  Code  of  Federal  Regulations  by 
revising  Part  1100  to  read  as  follows: 

PAFTT  110a-NATK)NAL  INSTITUTE 
FOR  LITERACY:  LITERACY  LEADER 
FELLOWSHIP  PROGRAM 

Sutipart  A— General 

1100.1  What  is  the  Literacy  Leader 
Fellowship  Program? 

1100.2  Who  is  eligible  for  a  fellowship? 

1100.3  What  types  of  projects  may  a  fellow 
conduct  under  this  program? 

1100.4  What  regulations  apply? 

1100.5  What  definitions  apply? 

1100.6  What  priorities  may  the  Director 
establish? 

Subpart  B — How  Does  an  Individual  Apply 
foraFello«vshlp7 

1100.10  What  categories  of  fellowships 
does  the  Institute  award? 

1100.1 1  How  does  an  individual  apply  for 
a  fellowship? 

1100.12  What  applications  are  not 
evaluated  for  funding? 

Subpart  C — How  Does  tlie  Director  A«vanl  a 
Fellowship? 

1100.20  How  is  a  fellow  selected? 

1100.21  What  selection  criteria  does  the 
Director  use  to  rate  an  applicant? 

1100.22  How  does  the  Director  determine 
the  amount  of  a  fellowship? 

1100.23  What  payment  methods  may  the 
Director  use? 

1100.24  What  are  the  procedures  for 
payment  of  a  fellowship  award  directly 
to  the  fellow? 

1100.25  What  are  the  procedures  for 
payment  of  a  fellowship  award  through 
the  fellow's  employer? 

Subpart  D— What  Conditions  Must  Be  Met 
t>ys  Fellow? 

1100.30  Where  may  the  fellowship  project 
be  conducted? 

1 100.31  Who  is  responsible  for  oversight  of 
fellowship  activities? 

1100.32  What  is  the  duration  of  a 
fellowship? 

1100.33  What  reports  are  required? 
Authority:  20  U.S.C  1213c(e). 

Subpart  A — General 

flioai    Wliat  la  the  Utaraey  Leader 
Fellowship  Program? 

(a)  Under  the  Literacy  Leader 
Fellowship  Program,  the  Director  of  the 
National  Institute  for  Literacy  provides 
financial  assistance  to  outstanding 
individuals  who  are  pursuing  careers  in 
adult  educaticm  or  literacy. 


(b)  Fellowships  are  awarded  to  these 
individuals  for  the  purpose  of  carrying 
out  short-term,  innovative  projects  that 
contribute  to  the  knowledge  base  of  the 
adult  education  or  literacy  field. 

(c)  Fellowships  are  intended  to 
benefit  the  fellow,  the  Institute,  and  the 
national  literacy  field  by  providing  the 
fellow  with  the  opportunity  to  interact 
with  national  leaders  in  the  field  and 
make  contributions  to  federal  policy 
initiatives  that  promote  a  fully  literate 
adult  population. 

S  1100.2   Who  la  eligible  for  a  feilowahip? 

(a)  Only  individuals  are  eligible  to  be 
recipients  of  fellowships. 

(b)  To  be  eligible  for  a  fellowship 
under  this  program,  an  individual  must 
be- 
ll) A  citizen  or  national  of  the  United 

States,  or  a  permanent  resident  of  the 
United  States,  or  an  individual  who  is 
in  the  United  States  for  other  than 
temporary  purposes  and  intends  to 
become  a  permanent  resident; 

(2)  Eligible  for  Federal  assistance 
under  the  terms  of  34  CFR  75.60  and 
75.61;  and 

(3)  Either  a  literacy  worker  or  an  adult 
learner. 

(c)  An  individual  who  has  received  a 
fellowship  award  in  a  prior  year  is  not 
eligible  for  another  award. 

(d)  Multiple  individuals  may  apply 
jointly  for  one  award,  if  each  individual 
will  contribute  significantly  to  the 
proposed  project  and  if  the  proposed 
project  will  develop  leadership  for  each 
individual. 

§1100.3    What  type  of  project  may  a  fellow 
conduct  under  thia  program? 

(a)  Under  the  auspices  of  the  Institute, 
and  in  accordance  with  the  Fellowship 
Agreement,  a  Literacy  Leader  Fellow 
may  use  a  fellowship  awarded  under 
this  part  to  engage  in  research, 
education,  training,  technical  assistance, 
or  other  activities  that  advance  the  field 
of  adult  education  or  literacy,  including 
the  training  of  volimteer  literacy 
providers  at  the  national.  State,  or  local 
level. 

(b)  A  Literacy  Leader  Fellow  may  not 
use  a  fellowship  awarded  imder  this 
part  for  any  of  Uie  following: 

(1)  Tuition  and  fees  for  continuing  the 
education  of  the  applicant  where  this  is 
the  sole  or  primary  purpose  of  the 
project. 

(2)  Planning  and  implementing 
fundraisers. 

(3)  General  program  operations  and 
administration. 

(4)  Activities  that  otherwise  do  not 
meet  the  purposes  of  the  Literacy  Leader 
Fellowship  program,  as  described  in 
paragraph  (a)  of  this  section. 


f110a4   What  reguiationa  apply? 

This  program  is  governed  by  the 
regulations  in  this  part  and  the 
following  additional  regulations: 

34  CFR  74.36,  Intangphle  property; 

34  CFR  75.60,  Individuals  ineligible 
to  receive  assistance; 

34  CFR  75.61,  Certification  of 
eligibility;  effect  of  eligibility;  and 

34  CFR  part  85,  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govenunentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

fllOOS    What daflnitlona apply? 

(a)  The  definitions  in  34  CFR  77.1 
except  that  the  definitions  of 
"Applicant".  "Application".  "Award", 
and  "Project"  do  not  apply  to  this  part. 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Adult  learner  means  an  tncfividual 
over  16  years  old  who  is  pursuing  or  has 
completed  some  form  of  literacy  or  basic 
skills  training,  including  preparation  for 
the  G.E.D. 

Applicant  means  an  individual  (or 
more  than  one  individual,  if  applying     , 
jointly)  requesting  a  fellowship  under 
this  program. 

Application  means  a  written  request 
for  a  fellowship  under  this  program. 

Award  means  an  amount  of  funds 
provided  for  fellowship  activities. 

Board  means  the  National  Institute  for 
Literacy's  advisory  board  established 
pursuant  to  section  384(0  of  the  Adult 
Education  Act  (20  U.S.C.  1213c(f).) 

Director  means  the  Director  of  the 
National  Institute  for  Literacy. 

Fellow  means  a  recipient  of  a 
fiallowship. 

Fellowship  means  an  award  of 
financial  assistance  made  by  the 
Institute  to  an  individual  pursuant  to 
section  384(e)  of  the  Adult  Education 
Act  (20  U.S.C.  1213c(e))  to  enable  that 
individual  to  conduct  research  or  other 
authorized  literacy  activities  under  the 
auspices  of  the  Institute. 

Fellowship  Agreement  means  a 
written  agreement  entered  into  betMreen 
the  Institute  and  a  fellow,  which,  when 
executed,  has  the  legal  effect  of 
obligating  the  fellowship  award,  and 
which  states  the  rights  and  obligations 
of  the  parties. 

Institute  meens  the  National  Institute 
for  Literacy. 

Literacy  worker  means  an  individual 
who  is  pursuing  a  career  in  literacy  or 
adult  education  or  a  related  field  and 
who  either  has  a  minimum  of  five  years 
of  relevant  academic,  volunteer  or 
professional  experience  in  the  literacy, 
adult  education,  or  related  field,  or  has 
made  a  significant  contribution  to,  or 
notable  progress  in,  the  field.  Relevant 


experience  includes  teaching, 
policymaking,  administration,  or . 
research. 

Project  means  the  work  to  be  engaged 
in  by  the  fallow  diiring  the  period  of  the 
fellowship. 

Re^mrch  means  one  or  more  of  the 
following  activities  in  literacy  or 
education  or  education  related  fields: 
basic  and  applied  research,  planning, 
surveys,  assessments,  evaluations, 
investigations,  experiments, 
development  and  demoiistrations. 

flieae   what  pnorltiaa  may  the  mraelor 
establish? 

The  Director  may,  through  a  notice 
published  in  the  Federal  Register,  select 
annually  one  or  more  priorities  for 
funding.  These  priorities  may  be  chosen 
from  the  areas  of  greatest  immediate 
concern  to  the  Institute  and  may 
include,  but  are  not  limited  to,  the 
following  areas: 

(a)  Developing  Leadership  in  Adult 
Learners.  Because  adult  learners  are  the 
true  experts  on  literacy,  they  are  an 
important  resource  for  the  field.  Their 
firsthand  experience  as  "customers"  of 
the  literacy  system  can  be  invaluable  in 
assisting  the  field  in  moving  forward, 
particularly  in  terms  of  raising  public 
awareness  and  imderstanding  about 
literacy. 

(b)  Expanding  the  Use  of  Technology 
in  Literacy  Programs.  One  of  the 
Institute's  major  projects  is  the  Literacy 
Information  and  Communication 
System  (LINCS),  an  Internet-based 
information  system  that  provides  timely 
information  and  abundant  resources  to 
the  literacy  community.  Keeping  the 
literacy  community  up  to  date  in  the 
Information  Age  is  vital. 

(c)  Improving  Accountability  for 
Literacy  Programs.  Literacy  programs 
must  develop  accountability  systems 
that  demonstrate  their  efiectiveness  in 
helping  adult  learners  contribute  more 
fiilly  in  the  woricplace,  family  and 
commimity.  There  is  growing  interest  in 
results-oriented  literacy  practice, 
especially  as  related  to  the  Equipped  for 
the  Future  (EFF)  framework. 

(d)  Raising  Public  Awareness  about 
Literacy.  The  Institute  is  leading  a 
national  effort  to  raise  public  awareness 
that  literacy  is  part  of  the  solution  to 
many  social  concerns,  including  health, 
wel&re,  the  economy,  and  the  well- 
being  of  children.  Projects  that  enhance 
this  effort  will  be  given  priority 
consideration. 


Subpart  B— How  Doaa  an  IndMduai 
Apply  for  a  Fallowship? 


f  1100.10    What  I 

does  the  institirte  award? 

The  Institute  awards  two  categories  of 
Literacy  Leederahip  Fellowships: 

(a)  Literacy  Worker  Fellowships;  and 

(b)  Adult  Learner  Fellowships. 

flioail    How  does  an  Indhrtdual  apply  tor 

a1 


An  individual  shall  apply  to  the 
Director  for  a  fellowship  award  in 
response  to  an  application  notice 
published  by  the  Director  in  the  Federal 
Register.  The  application  must  describe 
a  plan  for  one  or  more  of  the  activities 
stated  in  §  1100.3  that  the  applicant 
proposes  to  conduct  under  the 
fellowship.  The  application  must 
indicate  which  category  of  fellowship, 
as  described  in  §  1100.10(b),  most 
accurately  describes  the  applicant. 
Applicants  must  also  submit  four  letters 
of  recommendation  and  certain  forms, 
assiuances  and  certifications,  including 
the  certification  required  tmder  34  CFR 
75.61. 

{Il0ai2   What  applicattona  are  not 
evahisled  for  funding? 

The  Director  does  not  evaluate  an     . 
application  if — 

(a)  The  applicant  is  not  eligible  under 
§1100.2; 

(b)  The  applicant  does  not  comply 
with  all  of  the  procedural  rules  that 
govern  the  submission  of  applications 
for  Literacy  Leader  Fellowship  funds; 

(c)  The  application  does  not  contain 
the  information  required  by  the 
Institute; 

(d)  The  application  proposes  a  project 
for  which  a  fellow  may  not  use 
fellowship  funds,  as  described  in 

§  1100.3(b). 

(e)  The  application  is  not  submitted 
by  the  deadline  stated  in  the  application 
notice. 

Subpart  C— How  Doaa  tha  Diractor 
Award  a  FMIowahip? 

§1100.20   Howlsafsltawaalacled? 

(a)  The  Director  selects  applications 
for  fellowships  on  the  basis  of  the 
selection  criteria  in  §  1100.21  and  any 
priorities  that  have  been  published  in 
the  Federal  Register  and  are  applicable 
to  the  selection  of  applications. 

(b)(1)  The  Director  may  use  experts 
from  the  literacy  field  to  evaluate  the 
applications. 

(2)  The  Director  prepares  a  rank  order 
of  the  applications  based  solely  on  the 
evaluation  of  their  quality  accordinig  to 
the  selection  criteria,  selects  a  niunber 
of  the  top-ranked  applications,  and 
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provides  it  to  the  Institute's  Advisory 
Board." 

(3)  The  Institute's  Advisory  Board 
evaluates  the  applications  provided  by 
the  Director  based  on  the  selection 
criteria  in  §  1100.21  and  makes 
recommendations  to  the  Director 
regarding  applications  to  be  selected  for 
feUowships. 

(4)  The  Director  then  determines  the 
number  of  awards  to  be  made  in  each 
fellowship  category  and  the  order  in 
which  applications  will  be  selected  for 
fellowships.  The  Director  considers  the 
following  in  making  these 
determinations: 

(i)  The  information  in  each 
application. 

(ii)  The  rank  ordering  of  the 
applications  under  paragraph  (bMZ)  of 
this  section. 

(iii)  The  recommendations  made  by 
the  Institute's  Advisory  Board  under 
paragraph  (b)(3)  of  this  section. 

(ivj  ^y  other  information  relevant  to 
•ny  of  the  selection  criteria,  applicable 
priorities,  or  the  purposes  of  the 
Literacy  Leader  Fellowship  Program, 
including  whether  the  selection  of  an 
application  would  increase  the  diversity 
of  fellowship  projects  under  this 
program. 

§1100.21    What  setecHon  cilterta  does  the 
nreder  uae  to  rata  an  applicant? 

The  Director  uses  the  following 
criteria  in  evaluating  each  applicant  for 
a  fellowship: 

(a)  Quality  of  Plan.  (45  points)  The 
Director  uses  the  following  criteria  to 
evaluate  the  quality  of  the  proposed 
project: 

(1)  The  proposed  project  deals  with 
an  issue  of  major  concern  to  the  literacy 
field. 

(2)  The  design  of  the  project  is  strong 
and  feasible. 

(3)  The  project  addresses  critical 
issues  in  an  innovative  way. 

(4)  The  plan  demonstrates  a 
knowledge  of  similar  programs  and  an 
intention,  where  appropriate,  to 
coordinate  %vith  them. 

(5)  The  applicant  describes  adeqiiate 
support  and  resources  for  the  project. 

(6)  The  plan  includes  evaluation 
methods  to  determine  the  efiiactiveness 
of  the  project 

(7)  The  project  results  are  likely  to 
contribute  to  the  knowledge  base  in 
literacy  or  adult  education,  and  to 
federal  policy  intiiatives  in  these  or 
related  areas. 

(8)  The  project  will  enhance  literacy 
or  adult  education  practice. 

(9)  The  project  builds  research 
capacity  or  improves  practice  within  the 
field. 

(b)  (Salifications  of  Applicant.  (25 
points)  The  Director  uses  the  following 


criteria  to  evaluate  the  qualification  of 
the  applicant: 

(1)  The  applicant  has  a  strong 
background  in  the  literacy  field. 
[Include  all  relevant  experience,  which 
many  include  experiences  as  a 
volunteer  or  an  adult  learner.] 

(2)  The  applicant  has  expertise  in  the 
proposed  area  of  the  project. 

(3)  The  applicant  has  demonstrated 
the  ability  to  complete  a  quality  project 
or  has  shown  leadership  in  this  area. 

(4)  The  applicant  provides  letters  of 
recommendation  that  show  strong 
knowledge  by  others  in  the  literacy  field 
of  the  applicant's  backgroimd  and  past 
work. 

(c)  Relevance  to  the  Institute.  (10 
points)  The  Director  uses  the  following 
criteria  to  evaluate  the  relevance  of  the 
applicant's  proposed  to  the  the  Institute: 

(1)  The  project  significantly  relates  to 
the  purposes  and  work  of  the  Institute. 

(2)  The  applicant  proposes  to  spend  a 
significant  portion  of  the  project  time  at 
the  Institute. 

(d)  Dissemination  Plan.  (10  points) 
The  Director  uses  the  following  criteria 
to  evaluate  the  quality  of  the 
dissemination  plan: 

(1)  The  applicant  clearly  specifies 
what  information  will  be  made  available 
to  the  field  and  how  this  information 
will  further  the  efforts  of  the  field. 

(2)  The  applicant  describes  how  this 
information  will  be  shared  with  the 
field  (e.g.,  print,  on-line,  presentations, 
video,  etc.). 

(e)  Budget.  (10  points)  The  Director 
uses  the  following  criteria  to  evaluate 
the  budget: 

(1)  The  budget  will  adequately 
support  the  project. 

(2)  The  costs  are  clearly  related  to  the 
objectives  of  the  project. 

(3)  The  budget  is  cost  effective. 

(4)  The  budget  narrative  clearly 
describes  the  budget  and  how  costs  are 
calculated. 

fllOO^    MowdoeaHwDtoaOordlirmlne 
itie  amount  of  a  tellowsMp? 

The  amount  of  a  fellowship 
includes — 

(a)  A  stipend,  based  on — 

(1)  The  fellow's  current  annual  salary, 
prorated  for  the  length  of  the  fellowship 
not  to  exceed  $30,000  salary 
reimbursement;  or 

(2)  If  a  fellow  has  no  current  salary, 
the  fellow's  education  and  experience; 
and 

(b)  A  subsistence  allowance,  materials 
allowance  (covering  costs  of  materials 
and  supplies  directly  related  to  the 
completion  of  the  project),  and  travel 
expenses  (including  expenses  to  attend 
quarterly  meetings  in  Washington,  DC) 
related  to  the  fellowship  and  necessary 


to  complete  the  scope  of  woric  outlined 
in  the  proposal,  consistent  with  Tide  5 
U.S.C  chapter  57. 

fllOO^    What  payment  ntethodt  may  the 
DIracloruae? 

(a)  The  Director  will  pay  a  fellowship 
award  directly  to  the  fellow  or  through 
the  fellow's  employer.  The  application 
should  specify  if  the  fellow  wishes  to  be 
paid  direcUy  or  through  the  fellow's 
employer. 

(b)  The  Director  considers  the 
preferences  of  the  fellow  in  determining 
whether  to  pay  a  fellovrship  award 
direcdy  to  the  fellow  or  through  the 
fellow's  employer;  however,  the 
Director  pays  a  fellowship  award 
through  Uie  fellow's  employer  oidy  if 
the  employer  enters  into  an  agreement 
with  the  Director  to  comply  with  the 
provisions  of  §  1100.25. 


fllOO.24    Whalarotha 
paymem  oi  a  miowan^i 


(Mractly  to 


(a)  If  the  Director  pays  a  fellowship 
award  direcdy  to  the  fellow  after  the 
Director  determines  the  amount  of  a 
fellowship  award,  the  fellowship 
recipient  shall  submit  a  payment 
schedule  to  the  Director  for  approval. 
The  Director  advises  the  recipient  of  the 
approved  schedide. 

(b)  If  a  fellow  does  not  complete  the 
fellowship,  or  if  the  Institute  terminates 
the  fello%vship,  the  fellow  shall  return  to 
the  Director  a  prorated  portion  of  the 
stipend  and  any  unused  subsistence  and 
materials  allowance  and  travel  funds  at 
the  time  and  in  the  maiuier  required  by 
the  Director. 

1110025    What  are  the  prooaduraa  for 
payment  of  a  fellowship  aawrd  thiouQh  tlw 
teNow'a  amptoyafr 

(a)  If  the  Director  pays  a  fellowship 
award  through  the  fellow's  employer, 
the  employer  shall  submit  a  payment 
schedule  to  the  Director  for  approval. 

(b)  The  employer  shall  pay  the  fellow 
the  stipend,  subsistence  and  materials 
allowance,  and  travel  funds  according  to 
the  payment  schedule  approved  by  the 
Director.  If  the  fellow  does  not  complete 
the  fellowship,  the  fellow  shall  return  to 
the  employer  a  prorated  portion  of  the 
stipend  and  any  unused  subsistence  and 
material  allowance  and  travel  funds. 
The  employer  shall  retiun  the  funds  to 
the  Director  at  the  time  and  in  the 
manner  required  by  the  Director.  The 
employer  shall  also  return  to  the 
Director  any  portion  of  the  stipend, 
subsistence  and  materials  allowance 
and  travel  funds  not  yet  paid  by  the 
employer  to  the  fellow. 


Subpart  D— What  Conditiona  Must  be 
Mat  by  a  Fellow? 

f  1100.30   WhaiamaythefeNowsMp 
pro|oet  be  conducted? 

(a)  A  fellow  carries  out  all,  or  a 
portion  of,  the  fellowship  project  at  the 
National  Institute  for  Literacy  in 
Washington,  DC.  If  the  Director 
determines  that  imusual  circumstances 
exist,  the  Director  may  authorize  the 
fellow  to  carry  out  all  of  the  project 
elsewhere. 

(b)  Office  space  and  logistics  will  be 
provided  by  the  Institute. 

(c)  The  fellow  may  also  be  required  to 
participate  in  meetings,  conferences  and 
other  activities  at  the  Departments  of 
Education,  Labor,  or  Health  and  Hiunan 
and  Services,  in  Washington,  DC.  or  in 
site  visits  to  other  locations,  if  deemed 
appropriate  for  the  project  being 
conducted. 

S  1100.31    Who  la  raaponsibia  for  oversight 
of  fellowship  activltlee? 

(a)  All  fellowship  activities  are 
conducted  imder  the  direct  or  general 
oversight  of  the  Institute.  The  Institute 
may  arrange  through  written  agreement 
for  another  Federal  agency,  or  another 
public  or  private  nonprofit  agency  or 
organization  that  is  substantially 
involved  in  literacy  reseairJi  or  services, 
to  assume  direct  supervision  of  the 
fellowship  activities. 

(b)  Fellows  may  be  assigned  a  peer 
mentor  to  orient  them  to  die  Federal 
system  and  Institute  procedures. 

f  1100.32   What  Is  the  duration  of  a 
fellowahip? 

(a)  The  Institute  awards  fellowships 
for  a  period  of  at  least  three  and  not 
more  than  12  months  of  full-time  or 
part-time  activity.  An  award  may  not 
exceed  12  months  in  duration,  "rhe 
actual  period  of  the  fellowship  will  be 
determined  at  the  time  of  award  based 
on  proposed  activities. 

(b)  In  order  to  continue  the  fellowship 
to  completion,  the  fellow  must  be 
making  satisfactory  progress  as 
determined  periodically  by  the  Director. 

fllOO.33   Whatraportaafaiaquifad? 

(a)  A  fellow  shall  submit  fellowship 
results  to  the  Institute  in  formats 
suitable  for  wide  dissemination  to 
policymakers  and  the  public.  These 
formats  should  include,  as  appropriate 
to  the  topic  of  the  fellowship  and  the 
intended  audience,  articles  for  academic 
journals,  newspapers,  and  magazines. 

(b)  Each  fellowship  agreement  will 
contain  specific  provisions  for  how, 
when,  and  in  what  format  the  fellow 
will  report  on  results,  and  how  to  whom 
the  results  will  be  disseminated. 


(c)  A  fellow  shall  submit  a  serai- 
annual  report  to  the  Director. 

(d)  A  fellow  shall  submit  a  final 
performance  report  to  the  Director  no 
later  than  90  days  after  the  completion 
of  the  fellowship.  The  report  must 
contain  a  description  of  die  activities 
conducted  by  the  fellow  and  a  thorough 
analysis  of  the  extent  to  which,  in  the 
opinion  of  the  fellow,  the  objectives  of 
the  project  have  been  achieved.  In 
addition,  the  report  must  include  a 
detailed  discussion  of  how  the  activities 
performed  and  results  achieved  could 
be  used  to  enhance  literacy  practice  of 
the  United  States. 

IFR  Doc.  97-11875  Filed  5-6-97;  8:45  am] 

BHJJNO  OOOe  M8B-»l-«i 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parte  land  2 
Podtat  No.  970410060-7006-01] 
RIN  0661-AA92 

Revtaion  of  Patent  and  Tradematlt 
Faea  for  Fiacai  Year  1998 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  proposing  to  amend  the 
rules  of  practice  in  patent  and 
trademark  cases.  Parts  1  and  2  of  title 
37,  Code  of  Federal  Regulations,  to 
adjust  certain  patent  fee  and  trademark 
service  fee  amounts  to  reflect 
fluctuations  in  the  Consumer  Price 
Index  (CPI)  and  to  recover  costs  of 
op>eration. 

DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  11, 1997. 
ADDRESSES:  Address  written  comments 
to  the  Conunissioner  of  Patents  and 
Tradraiarks,  Washington,  DC  20231. 
Attention:  Matthew  Lee,  Crystal  Park  1. 
Suite  802,  or  by  fax  to  (703)  305-8007. 
Written  comments  will  be  available 
for  public  inspecti(»  in  Crystal  Park  1, 
Suite  802,  located  at  2011  Crystal  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lee  by  telephone  at  (703)  305- 
8051.  fax  at  (703)  305-8007,  or  by  mail 
marked  to  his  attention  and  addressed 
to  the  Commissioner  of  Patents  and 
Trademarks,  Office  of  Finance,  Crystal 
Park  1.  Suite  802.  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  change  is  designed  to 
adjust  PTO  fees  in  accordance  with  the 


applicable  provisions  of  tide  35.  United 
States  Code;  section  31  of  the 
Trademark  (Lanham)  Act  of  1946  (15 
U.S.C.  1113);  and  section  10101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (as  amended  by  section  8001  of 
Public  Law  103-66).  all  as  amended  by 
the  Patent  and  Trademark  Office 
Authorization  Act  of  1991  (Public  Law 
102-204). 

In  a  notice  of  proposed  rulemaking 
entitled  "Changes  to  Implement  18- 
Month  Publication  of  Patent 
Applications."  published  in  the  Federal 
Register  at  60  FR  42352  (Augiist  15, 
1995),  and  in  the  Official  Gazette  of  the 
Patent  and  Trademark  Office  at  1177 
Off.  Gaz.  Pat.  Office  61  (August  15, 
1995).  the  PTO  proposed  to  increase  the 
filing,  issue,  and  each  maintenance  fee 
by  $30  to  recover  the  cost  of  18-month 
publication  of  patent  applications.  In 
the  event  that  legislation  providing  for 
the  18-month  publication  of  patent 
applications  is  enacted,  the  PTO  may 
further  increase  the  filing,  issue,  and 
each  maintenance  fee  to  recover  the  cost 
of  18-month  publication  of  patent 
applications  in  the  final  rulemaking  to 
implement  such  legislation. 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C  41  and  35  U.S.C  376.  A  fifty 
percent  reduction  in  the  fees  paid  under 
35  U.S.C.  41  (a)  and  (b)  by  independent 
inventors,  small  business  concerns,  and 
nonprofit  organizations  who  meet 
prescribed  definitions  is  required  by  35 
U.S.C.  41(b). 

Subsection  41(f)  of  tide  35,  United 
States  Code,  provides  that  fees 
established  imder  35  U.S.C.  41  (a)  and 
(b)  may  be  adjusted  on  October  1, 1992. 
and  every  year  thereafter,  to  reflect 
fluctuations  in  the  Consumer  Price 
Index  (CPI)  over  the  previous  tMrelve 
months. 

Section  10101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (amended  by 
section  80O1  of  Public  Law  103-66) 
provides  that  there  shall  be  a  surcharge 
on  all  fees  established  under  35  U.S.C 
41  (a)  and  (b)  to  collect  $119  miUion  in 
fiscal  year  1998. 

SubsecticHi  41  (d)  of  title  35.  United 
States  Code,  authorizes  the 
Commissioner  to  estabUsh  fees  for  all 
other  processing,  swices,  or  materials 
related  to  patents  to  recover  the  average 
cost  of  providing  these  services  ot 
materials,  except  for  the  fees  for 
recording  a  document  affecting  title,  fOT 
each  photocopy,  and  fcu'  each  black  and 
white  copy  of  a  patent 

Section  376  of  tide  35,  United  States 
Code,  authorizes  the  Commissioner  to 
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set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty 
(PCT). 

Subsection  41(g)  of  title  35,  United 
States  Code,  provides  thatTiew  fee 
amounts  established  by  the 
Commissioner  under  section  41  may 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Official 
Gazette  of  the  Patent  and  Tmdemark 
Office. 

Section  31  of  the  Trademark  (Lanham) 
Act  of  1946,  as  amended  (15  U.S.C. 
1113),  authorizes  the  Commissioner  to 
establish  fees  for  the  filing  and 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  relating  to  trademarks  and 
other  marks. 

Section  31(a)  of  the  Trademark 
(Lanham)  Act  of  1946  (15  U.S.C. 
1113(a)),  as  amended,  allows  trademark 
fees  to  be  adjusted  once  each  year  to 
reflect,  in  the  aggregate,  any  fluctuations 
during  the  preceding  twelve  months  in 
theCPI. 

Section  31  also  allows  new  trademark 
fee  amounts  to  take  effect  thirty  days 
after  notice  in  the  Federal  Register  and 
the  Official  Gazette  of  the  Patent  and 
Trademark  Office. 

Recovery  Level  Determinations 

This  proposed  rule  adjusts  patent  fees 
for  a  planned  recovery  of  $763,391,000 
in  fiscal  year  1998,  as  proposed  in  the 
Administration's  budget  request  to  the 
Congress. 

The  patent  statutory  fees  established 
by  35  U.S.C.  41  (a)  and  (b)  are  proposed 
to  be  adjusted  on  October  1, 1997,  to 
reflect  any  fluctuations  occurring  during 
the  previous  twelve  months  in  the 
Consumer  Price  Index  for  all  urban 
consiuners  (CPI-U).  In  calculating  these 
fluctuations,  the  OfBce  of  Management 
and  Budget  (OMB)  has  determined  that 
the  PTO  should  use  CPI-U  data  as 
determined  by  the  Secretary  of  Labor. 
However,  the  Department  of  Labor  does 
not  make  public  the  CPI-U  until 
approximately  twenty-one  days  after  the 
end  of  the  month  being  calculated. 
Therefore,  the  latest  CPI-U  information 
available  is  for  the  month  of  February 
1997.  In  accordance  with  previous 
rulemaking  methodology,  the  PTO  uses 
the  Administration's  projected  CPI-U 
for  the  twelve-month  period  ending 
September  30, 1997,  which  is  2.6 
percent.  Based  on  this  projection,  patent 
statutory  fees  are  proposed  to  be 
adjusted  by  2.6  percent.  Before  the  final 
fee  schedule  is  published,  the  fees  may 
be  adjusted  slightly  based  on  updated 
data  available  from  the  Department  of 
Labor. 


Certain  non-statutory  patent 
processing  fees  established  under  35 
U.S.C.  41(d)  and  PCT  processing  fees 
established  under  35  U.S.C.  376  are 
proposed  to  be  adjusted  to  recover  their 
estimated  average  costs  in  fiscal  year 
1998. 

Three  patent  service  fees  that  are  set 
by  statute  will  not  be  adjusted.  The 
three  fees  that  are  not  being  adjusted  are 
assignment  recording  fees,  printed 
patent  copy  fees  and  photocopy  charge 
fees. 

Certain  trademark  service  fees 
established  under  15  U.S.C.  1113  are 
proposed  to  be  adjusted  to  recover  their 
estimated  average  costs  in  fiscal  year 
1998. 

The  proposed  fee  amounts  were 
rounded  by  applying  standard 
arithmetic  rules  so  that  the  amoimts 
rounded  would  be  convenient  to  the 
user.  Fees  of  $100  or  more  were 
rounded  to  the  nearest  $10.  Fees 
between  $2  and  $99  were  rounded  to  an 
even  number  so  that  any  comparable 
small  entity  fee  would  be  a  whole 
number. 

Workload  Injections 

Determination  of  workload  varies  by 
fee.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  application  workloads  are 
projected  from  statistical  regression 
models  using  recent  application  filing 
trends.  Patent  issues  are  projected  from 
an  in-house  patent  production  model 
and  reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3.5.  7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  78  percent,  54  percent  and  32 
percent,  respectively.  Service  fee 
workloads  follow  linear  trends  from 
prior  years'  activities. 

General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  proposed 
fee  increase  would  be  subject  to  the  new 
fees  then  in  effect.  For  purposes  of 
determining  the  amount  of  the  fee  to  be 
paid,  the  date  of  mailing  indicated  on  a 
proper  Certificate  of  Mailing  or 
Transmission,  where  authorized  under 
37  CFR  1.8,  will  be  considered  to  be  the 
date  of  receipt  in  the  PTO.  A  Certificate 
of  Mailing  or  Transmission  under 
Section  1.8  is  not  proper  for  items 
which  are  specifically  excluded  from 
the  provisions  of  Section  1.8.  Section 
1.8  should  be  consulted  for  those  items 
for  which  a  Certificate  of  Mailing  or 
Transmission  is  not  proper.  Such  items 
include,  inter  alia,  the  filing  of  national 
and  international  applications  for 
patents  and  the  filing  of  trademarii 


applications.  However,  the  provisions  of 
37  CFR  1.10  relating  to  filing  papers  and 
fees  using  the  "Express  Mail"  service  of 
the  United  States  Postal  Service  (USPS) 
do  apply  to  any  paper  or  fee  (including 
patent  and  trademark  applications)  to  be 
filed  in  the  PTO.  If  an  application  or  fee 
is  filed  by  "Express  Mail"  with  a  date 
of  deposit  with  the  USPS  (shown  by  the 
"date  in"  on  the  "Express  Mail"  mailing 
label)  which  is  dated  on  or  after  the 
effective  date  of  the  rules,  as  amended, 
the  amount  of  the  fee  to  be  paid  would 
be  the  fee  established  by  the  amended 
rules. 

In  order  to  ensure  clarity  in  the 
implementation  of  the  new  fees,  a 
discussion  of  specific  sections  is  set 
forth  below. 

Discussion  of  Specific  Rules 

37  CFR  1.16  National  Application  Filing 
Fees 

Section  1.16,  paragraphs  (a),  (b),  (d), 
and  (f)  through  (i),  if  revised  as 
proposed,  would  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.17  Patent  Application 
Processing  Fees 

Section  1.17,  paragraphs  (a),  (e) 
through  (g),  (m),  (r)  and  (s),  if  revised  as 
prop<^ed,  would  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

Section  1.17,  paragraphs  (j)  and  (n) 
through  (p),  if  revised  as  proposed, 
would  adjust  fees  established  therein  to 
recover  costs. 

37  CFR  1.18  Patent  Issue  Fees 

Section  1.18,  paragraphs  (a)  through 
(c),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.19  Document  Supply  Fees 

Section  1.19,  paragraphs  (a)(2)  and 
(a)(3),  if  revised  as  proposed,  would 
adjust  fees  established  therein  to  recover 
costs. 

37  CFR  1 .20  Post-Issuance  Fees 

Section  1.20,  paragraphs  (c),  (i),  and 
(j).  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  recover  costs. 

Section  1.20,  paragraphs  (e)  through 
(g),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.21  Miscellaneous  Fees  and 
Charges 

Section  1.21,  paragraphs  (a)(l)(ii), 
(a)(6)  and  (j),  if  revised  as  proposed, 
would  adjust  fees  established  therein  to 
recover  costs. 


37  CFR  1.445  International  Application 
Filing,  Processing,  and  Search  Fees 

Section  1.445,  paragraph  (a),  if  revised 
as  proposed,  would  adjust  the  fees 
auUiorized  bv  35  U.S.C.  376  to  recover 
costs  and  reflect  current  business 
practices. 

37  CFR  1.482  International  Preliminary 
Examination  Fees 

Section  1.482,  paragraphs  (a)(l)(i). 
(a)(l)(ii),  and  (a)(2)(ii),  if  revised  as 
proposed,  would  adjust  the  fees 
authorized  by  35  U.S.C.  376  to  recover 
costs. 

37  CFR  1.492  National  Sta^  Fees 

Section  1.492,  paragraphs  (a),  (b)  and 
(d),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  2.6  Trademark  Fees 

Section  2.6,  paragraphs  (b)(4)  and 
(b)(10),  if  revised  as  proposed,  would 
adjust  fees  established  therein  to  recover 
costs. 

Other  Consideralioiu 

This  proposed  rulemaking  contains 
no  information  collection  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  This 

Eroposed  rule  has  been  determined  to 
a  not  significant  for  purposes  of 
Executive  Order  12866.  The  PTO  has 
determined  that  this  proposed  rule 
change  has  no  Federalism  implications 
afiiecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  business  Administration,  that  the 
proposed  rule  change  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)).  The 
proposed  rule  change  increases  fees  to 
reflect  the  change  in  the  CPI  as 
authorized  by  35  U.S.C.  41(f).  Further, 
the  principal  impact  of  the  major  patent 
fees  has  already  been  taken  into  account 
in  35  U.S.C.  41(h),  which  provides  small 
entities  with  a  fifty  percent  reduction  in 
the  major  patent  fees. 

A  comparison  of  existing  and 
proposed  fiee  amounts  is  included  as  an 
Appendix  to  this  notice  of  proposed 
rulemaking. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements,  Small  businesses. 


37CFRPart2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  proposing  to 
amend  title  37  of  the  Code  of  Federal 
Regulations,  parts  1  and  2,  as  set  forth 
below. 

PART  1-AULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(d),  and  (f)  through  (i)  to  read  as  follows: 

fl.l6    National  application  flUng  feat. 

(a)  Basic  fee  for  filing  each  application  Cor 
an  original  patent,  except  provisional,  design 
or  plant  applications: 

By  a  small  entity  (S  1.9(f)) $395.00 

"By  other  than  a  small  entity $790.00 

(b)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  except  provisional 
applications,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(f)) .$41.00 

By  other  than  a  small  entity $82.00 

•  •  •  *  * 

(d)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  except  provisional 
applications,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple  dependent 
clairo(s),  per  application: 

By  a  small  entity  (§  1.9(f)) $135.00 

By  other  than  a  small  entity  ...„ 4270.00 

•  *         •         •         • 

(f)  Basic  fee  for  filing  each  design 
application: 

By  a  small  entity  [%  1.9(fN $165.00 

By  other  than  a  small  entity $330.t)0 

(g)  Basic  fee  for  filing  each  plant 
application,  except  provisional  appUcations: 

By  a  small  entity  {§  1.9(f)) $270.00 

By  o^er  than  a  small  entity $540.00 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  ($  1.9(f)) $395.00 

By  other  than  a  small  entity $790.00 

(i)  In  addition  to  the  basic  filing  fee  in  a 
reissue  application,  for  filing  or  later 
presentation  of  each  independent  claim 
which  is  in  excess  of  the  number  of 
independent  claims  in  the  original  patent: 

By  a  small  entity  (§1.9(0) „$41.00 

By  other  than  a  small  entity $82.00 

•  •         *         •         • 

3.  Section  1.17  is  proposed  to  be  amended 
by  revising  paragraphs  (a),  (e)  through  (g),  (j), 
(m)  through  (p),  (r),  and  (s)  to  read  as  fbllowr. 

fl.l7  PalM 
(a)*  •  • 
(D*  *  • 


(2)  For  reply  within  second  month: 

By  a  small  entity  (§  1.9(f)) 4200.00 

t^  other  than  a  small  entity .$400.00 

(3>For  reply  within  third  month: 

By  a  small  entity  (§  1.9(f)) $475.00 

By  other  than  a  small  entity „...$950.00 

(4)  For  reply  within  fourth  month: 

By  a  small  entity  (§  1.9(f)) ....$755.00 

By  other  than  a  small  entity $1,510.00 

(5)  For  reply  within  fifth  month: 

By  a  small  entity  ($  1.9(f)) ..$1,030.00 

By  other  than  a  small  entity 42,060.00 

•        •        •        •        • 

(e)  For  filing  a  notice  of  appeal  from  the 
examiner  to  the  Board  of  Patent  Appeals  and 
Interferences: 

By  a  small  entity  (§  1.9(f)) $155.00 

By  other  than  a  small  entity $310.00 

(f)  In  addition  to  the  fee  for  filing  a  notice 
of  appeal,  for  filing  a  brief  in  support  of  an 
appeal: 

E^  a  small  entity  ($  1.9  (f)) $155.00 

By  other  than  a  small  entity  „ $310.00 

(g)  For  filing  a  request  for  an  oral  hearing 
before  the  Board  of  Patent  Appeals  and 
Interferences  in  an  appeal  under  35  U.S.C 
134: 

By  a  small  entity  [%  1.9(f)) 4135.00 

By  other  than  a  small  entity 4270.00 

(j)  For  filing  a  petition  to  institute  a  public 
use  proceeding  under 
§  1.292 41,510.00 

(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 
abandoned  application,  or 

(2)  For  the  unintentionally  delayed 
payment  of  the  fee  for  issuing  a  patent 

By  a  small  entity  (S  1.9(f)) S860.00 

By  other  than  a  small  entity $1,320.00 

(n)  For  requesting  publication  of  a  statutory 
invention  registration  prior  to  the  mailing  of 
the  first  examiner's  action  pursuant  to 
§  1.104 — $920.00  reduced  by  the  amount  of 
the  application  basic  filing  fee  paid. 

(o)  For  requesting  publication  of  a  statutory 
invention  registration  after  the  mailing  of  the 
first  examiner's  action  pursuant  to  §  1.104 — 
Si  .840.00  reduced  by  the  amount  of  the 
application  basic  filing  fee  paid. 

(p)  Fot  submission  of  an  infbnnation 
disclosure  statement  under 
51.97(c) $240.00 

(r)  Fat  entry  of  a  submission  after  final 
rejection  under  $  1.129(a): 

By  a  small  entity  (S  1.9(f)) $395.00 

By  other  than  a  small  entity $790.00 

(s)  For  each  additional  invention  requested 
to  be  examined  under  §  1.129(b): 

By  a  small  entity  (§  1.9(f)) $395.00 

By  other  than  a  small  entity $790.00 

4.  Section  1.18  is  proposed  to  be 
revised  to  read  as  follows: 

fl.lS   PalMitlaauaflMa. 

(a)  Issue  fee  for  issuing  each  origina]  or 
reissue  patent,  except  a  design  or  plant 
patent: 
By  a  small  entity  (S  1.9(f)) 4660.00 
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By  other  than  a  small  entity Sl.320.00 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  a  small  entity  (§  1.9(0) $225.00 

By  other  than  a  small  entity ; S450.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (S  1.9(f)) $335.00 

By  other  than  a  small  entity $670.00 

5.  Section  1.19  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2) 
and  (a)(3)  to  read  as  follows: 


§1.19    Document  supply  f€ 
(a)"  •  * 

(2)  Printed  copy  of  a  plant  patent  In 

color $15.00 

(3)  Ck>py  of  a  utility  patent  or  statutory 

invention  registration  containing 

color  drawing  (see  §  1.84(aK2)) $25.00 

6.  Section  1.20  is  proposed  to  be 
amended  by  revising  paragraphs  (c),  (e) 
through  (g).  (i)(l).  (i)(2).  and  (j)(l) 
through  (j)(3)  to  read  as  follows: 

fl.20    Post  issuance  tees. 

(c)  For  filing  a  request  for 

reexamination  (§  1.510(a)) $2,520.00 


(e)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  four  years:  the  fee 
is  due  by  three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (S  1.9(f)) $525.00 

By  other  than  a  small  entity $1,050.00 

(f)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  Deceml)er 
12, 1980.  in  force  beyond  eight  years:  the  fee 
is  due  by  seven  years  and  six  months  after 
the  original  grant: 

By  a  small  entity  (§  1.9(f)) $1,050.00 

By  other  than  a  small  entity $2,100.00 

(g)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  twelve  years;  the 
fee  is  due  by  eleven  years  and  six  months 
after  the  original  grant: 

By  a  small  entity  (§  1.9(f)) $1,580.00 

By  other  than  a  small  entity $3,160.00 

(i)*   •   • 

(1)  unavoidable $700.00 

(2)  unintentional $1,640.00 

(1)  Application  for  extension  under 

§  1.740 $1,120.00 

(2)  Initial  application  for  interim 
extension  under  §  1.790 $420.00 

(3)  Subsequent  application  for  interim 
extension  under  §  1.790 $220.00 

7.  Section  1.21  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1) 
(ii).  (a)(6)  and  (j)  to  read  as  follows: 

fl.21    Miscallanoous  tees  and  charges, 
(a)'  *  * 


(D*  *  •  $1,492    National  stage  fa 

(ii)  Registration  examination  fee $310.00     •         •         *         *         • 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.9(f)) $360.00 

By  other  than  a  small  entity $720.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  OfHce  as 
an  International  Searching  Authority:     . 

By  a  small  entity  (§  1.9(0) $395.00 

By  other  than  a  small  entity $790.00 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 
§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.9(0) $535.00 

By  other  than  a  small  entity $1,070.00 

(4)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  OfBce  and 
the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial 
applicability,  as  defined  in  PCT  Article 
33  (1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  application 
entering  the  national  stage  (see 
§  1.496(b)): 

By  a  small  enUty  (§  1.9(0) $49.00 

By  other  than  a  small  entity $98.00 

(5)  Where  a  search  report  on  the 
international  application  has  been 
prepared  by  the  European  Patent  OfBce 
or  the  Japanese  Patent  Office: 

By  a  small  entity  (§  1.9(0) $465.00 

By  other  than  a  small  entity $930.00 

(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(0) $41.00 

By  other  than  a  small  entity $82.00 

(d)  In  addition  to  the  basic  national 
fee,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  clai|n(s),  {>er  application: 

10.  Section  1.492  is  proposed  to  be  By  a  small  entity  (§19(0) $135.00 

amended  by  revising  paragraphs  (a),  (b)      By  other  than  a  small  entity $270.00 

and  (d)  to  read  as  follows:  •        •        •        •        • 


(6)  For  requesting  regrading  of  an 
examination  under  §  10.7(c): 
(i)  Regrading  of  morning  section  (PTO 

Practice  and  Procedure) $230.00 

(ii)  Regrading  of  afternoon  section 

(Claim  Drafting) $540.00 

•  *         •         •         • 

(j)  Labor  charges  for  services,  per  hour 

or  fraction  thereof $40.00 

•  •         •         •         * 

8.  Section  1.445  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f  1.445    mtemational  application  flHng. 
processing  and  search  fees. 

(a)  The  following  fees  and  charges  for 
international  applications  are 
established  by  the  (Ik)mmissioner  under 
the  authority  of  35  U.S.C.  376: 

(1)  A  transmittal  fiee  (see  35  U.S.C 

361(d)  and  PCT  Rule  14) $240.00 

(2)  A  search  fee  (see  35  U.S.C  361(d)  and 

PCT  Rule  16): 

(i)  Where  a  corresponding  prior  United 
States  National  application  filed 
under  35  U.S.C  111(a)  with  the 
filing  fee  under  37  CFR  1.16(a)  has 
been  filed 4450.00 

(ii)  For  all  situations  not  provided  for 

in  (a)(2)(i)  of  this  section $700.00 

(3)  A  supplemental  search  fee  when 
required,  per  additional  invention 
$210.00 

•  •         •         •         • 

9.  Section  1.482  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(i),  (a)(l)(ii),  and  (a)(2)(ii)  to  read  as 
follows: 

$1,482    intsmaUenai  preliminary 
examination  fees. 

(a)*  *  • 
(D*  *  • 

(i)  Where  an  international  search  fee  as 
set  forth  in  §  1.445(a)(2)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority, 
a  preliminary  examination  fee  of 
$490.00 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office,  a  preliminary 
examination  fee' of $750.00 

(2)*    •   • 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office $270.00 


Part  2— Rules  of  Practice  in  Trademark 
Cases 


$2.6   Tradsmarfc feaa. 


1.  The  authority  citation  for  37  CFR  (b)  Trademark  service  fees.  •  *  • 
Part  2  would  continue  to  read  as  (4)  Certified  copy  of  a  i«gistered  mark, 
follows:  showing  title  and/or  status: 

jss;:l"£^""'''"'"''    |!!,'X".::,rr-- ir" 

(u)  Expedited  local  service $30.00 

2.  Section  2,6  is  pro[>osed  to  be  •        •        •        *        • 

amended  by  revising  paragraphs  (b)(4)  ,^q.  ^a-     ^^^ ,    services  oer 

and  (b)(10)  to  read  as  follows:  uoj  LaDorcnaiges  tor  services,  per 


hour  or  fraction  thereof $40.00 

•         *    '    •         •         • 

Dated:  May  1,1997. 
Bruce  A.  Ldunan, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

Note:  The  following  appendix  is  provided 
as  a  courtesy  to  the  public,  but  is  not  a 
substitute  for  the  rules.  It  will  not  appear  in 
the  code  of  Federal  Regulations. 


Appendix  A.— Comparison  of  Existing  and  Revised  Fee  Amounts 


37  CFR  Sec. 


1.16(a)  ... 
1.16(a)  ... 
1.16(b)  ... 
1.16(b)  ... 
1.16(c)  ... 
1.16(c)  ... 
1.16(d)  ... 
1.16(d)  ... 
1.16(e)  ... 
1.16(e)  ... 
1.16(0  •••• 
1.16(0  .... 
1.16(g)  ... 
1.16(g)  ... 
1.16(h)  ... 
1.16(h)  ... 
1.16<0  .... 
1.16(i)  .... 
1.16(j)  .... 
1.16(j)  .... 
1.16(k)  ... 
1.16(k)  ... 
1.16(1)  .... 
1.16(0  .... 
1.17(a)(1) 
1.17(a)(1) 
1-1 7(a)(2) 
1-I7(a)(2) 
1  ■17(a)(3) 
1-1 7(a)(3) 
1 -17(a)(4) 
1 -17(a)(4) 
1 -17(a)(5) 
1-17(a)(5) 
1.17(e)  ... 
1.17(e)  ... 

1-17(0 

1-17(0 

1.17(g)  .... 
1.17(g)  ... 
1.17(h)  ... 
1.17(h)  ... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.20(b)  .... 
1.17(h)  .... 

1-17(1)  

1-17(0  

1-17(0  

1-17(0  


Description 


Basic  Filing  Fee _ 

Basic  Filing  Fee  (Small  Entity) 

Independent  Claims  „ 

Independent  Claims  (Small  Entity) 

Claims  In  Excess  of  20  _„ 

Claims  in  Excess  of  20  (SmaN  Entity) „, 

Multiple  Dependent  Claims „ 

Multiisie  Dependent  Claims  (Smalt  Entity)  

Surcharge — Late  FlHng  Fee  „ 

Surcharge— Late  Filing  Fee  (Small  Entity)  .. 

Design  Filing  Fee 

Design  Filing  Fee  (Smal  Entity)  . 

Plant  Filing  Fee . 

Plant  Filing  Fee  (SmaM  Entity)  

Reissue  Filing  Fee  „ . 

Reissue  Filing  Fee  (Small  Entity) 

Reissue  Independent  Claims . 

Reissue  Independent  Claims  (SmaU  Entity)  „ 

Reissue  Claims  In  Excess  of  20 ....^ 

Reissue  Claims  in  Excess  of  20  (SmaR  Entity) 

Provisional  Application  Filing  Fee „ 

Provisional  Application  Filing  Fee  (Small  Entity)  

Surcharge — Incomplete  Provisional  App.  Filed  

Surcharge— Incomjslete  Provisional  App.  Filed  (SmaH  Entity) 

Extension — First  Month 

Extension— First  Month  (SmaN  Entity)  

Extension— Second  Month .„. 

Extension— Second  l«lonth  (Small  Entity) 

Extension — Third  Month 

Extension— Third  Month  (Small  Entity) 

Extension— Fourth  Month 

Extension— Fowth  Month  (SmaH  Entity) _ _ 

Extensior>— Fiflh  Month : 

Extension— Fifth  Month  (Small  Entity) . 

Notice  of  Appeal 

Notice  of  Appeal  (Small  Entity) 

Filirig  a  Brief 

FiNng  a  Brief  (Small  Entity)  

Request  for  Oral  Hearing 

Request  for  Oral  Hearing  (Small  Entity)  

Petition — Not  All  Inventors  

Petition— Conection  of  Inventorship  :: 

Petition— Decision  on  Questiorts 

Petition— Suspend  Rules  

Petition — ExpedKed  License  

Petition — Scope  of  License .„„. 

Petition — R^roactive  License 

Petition — Refusing  Maintenance  Fee 

Petition — Refusing  Maintenance  Fee — Expired  Patent 

Petition — Interference „ 

Petition — Reconsider  Interference 

Petition— Late  Filing  of  Interference 

Petition — Coaection  of  Inventorsfiip  

Petition— Refusal  to  Publish  SIR  

Petition — For  Assignment 

Petitior>— For  Applicaiion „ 

Petition— Late  Priority  Papers „.r. „.. 

Petition— Suspend  Action  


Pre-Oct 
1997 

Oct  1997 

$770 

$790 

386 

395 

80 

82 

40 

41 

22 

— 

11 

— 

260 

270 

130 

136 

130 

— 

65 



320 

330 

160 

166 

530 

540 

265 

270 

770 

790 

385 

395 

80 

82 

40 

41 

22 



11 

— 

150 

— 

7& 

— 

50 



25 

— 

110 

— 

55 

— 

390 

400 

195 

200 

930 

950 

465 

475 

1.470 

1^10 

735 

755 

— 

^.060 

— 

1.030 

300 

310 

150 

156 

300 

310 

150 

155 

260 

270 

130 

135 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 
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Appendix  A.— Comparison  of  Existing  and  Revised  Fee  Amounts— Continued 


37  CFR  Sec. 


1.17(0  

1.17(1)  

1-17(i)  

1.17(i)  

1.1 7(i)  

1.170)  

1.17(i)  

1.17(0  

1.17(0  

1-170  - 

1.1 7(k)  

1.17(0  

1.17(0  

1.17(fn) 

1.1 7(m) 

I.l7(n)  

1.17(o)  

1.17(p)  

1.17(q)  

1.17(q)  

1.17(q)  

1.17(r) „™. 

1.17(r) 

1.17(s)  

1.17(8)  . 

1.18(a) 

1 -18(a) 

1.18(b) 

1.18(b) 

1.18(c)  

1.18(c)  

I.l9(a)(1)(0  - 
1.19(a)(1)(B). 
l.l9(a)(1)fiS) 

1 -19(a)(2) 

1.19(a)(3)(0  . 
I.l9(b)(i)(0  . 
1.19(b)(1)(B). 

1-1 9(b)(2) 

1.19(b)(3)  ...„ 

1.19(b)(4) 

1  ■19(c)  

1.19(d)  

1.19(e) 

1-19(f)  

1.19(g)  

1.19(h)  

1.20(a) 

1.20(c)  

1.20(d) 

1.20(d) 

1.20(e)  „. 

1.20(e) 

1.20(f) 

1.20(1) 

1.20(g) 

1.20(g) 

1.20(h) 

1.20(h) 

1.20(0(1) 

1.20(0(2)  ..... 

1.20(j)(1) 

1.20(i)(2) 

1^(0(3)  ..„ 
121(a)(1)(i) 
121(a)(1)(») 
121(a)(2)  ..„ 
1.21(a)(3)  „. 
121(a)(4)  ..„ 
121(a)(4).... 
121(a)(5) .... 


Description 


Petition— Oivistonal  Reissues  to  Issue  Separate^ 

Petition — For  Intertarenoe  Agreement  

Petition — Amervlment  After  Issue 

Petition— Withdrawal  After  Issue 

Petition— Defer  Issue  

Pe&tior>— Issue  to  Assignee 

Petition— Accord  a  Ring  Date  Under  §  1.53 

Petition— Accord  a  Fling  Date  Under  §  1.62 

Petition— Make  Application  Spectai  

Petition — Public  Use  Proceeding  .... „ . 

NorvEngiish  Specification  

Petition— Revive  Abandoned  AppI  — „ 

Petition— Revive  Abandoned  AppI.  (Smal  Entity) 

Petitior>— Revive  Unintentionally  Abandoried  AppI 

Petition— Revive  Unintent  Abandoned  AppI.  (Small  Entity) 

SIR — Prior  to  Examirwr's  Action 

SIR — After  Examiner's  Action 

Submission  of  an  Information  Dtsdosure  Statement  (§  1.97) 

Petition— Correction  of  Inventorship  (Prov.  App.) 

Petitiorv— Accord  a  filing  date  (Prov.  App.)  

Petitior>— Entry  of  submission  after  final  rejection  (Prov.  App.) ... 

Filing  a  submission  after  final  rejection  (1.129(a)) 

F«ng  a  submission  after  final  rejection  (1 .129(a))  (Small  Entity) 

Per  adtfl  invention  to  be  examined  (1.129(b))  

Per  ad(fl  invention  to  be  examined  (1.129(b))  (Sma>  Entity) 

Issue  Fee  

Issue  Fee  (SmaN  Entity)  ..„ 

Design  Issue  Fee  -.... • — 

Design  Issue  Fee  (Smal  Entity)  

Plant  Issue  Fee  (Smal  ErtHy)  

Copy  of  Patent  _ ™ 

Patent  Copy— OvemigW  deivery  to  PTO  Box  or  ovemigtit  fax  .. 
Patent  Copy  Ordered  by  Expedttad  Mail  or  Fax— Exp.  service  .. 

Plant  Patent  Copy  ~ 

Copy  of  Utility  Patent  or  SIR  in  Color 

Certified  Copy  of  Patent  Appication  as  Filed 

Certified  Copy  of  Patent  Application  as  Filed.  Expedtted 

Cert  or  Uncert  Copy  of  Patent-Related  File  Wrapper/Contents  .. 

Cert  or  Uncert  Copies  of  Office  Records,  per  Document „. 

For  Assignment  Records.  Abstract  of  Title  and  Certification 

List  of  Patents  in  Subclass 

Uncertified  Statement-Status  of  Maintenance  Fee  Payment 

Copy  of  NofvU.S.  Patent  Document 

Cornparing  and  Certifying  Copies.  Per  Document,  Per  Copy  ..... 

Duplicate  or  Coaected  Filing  Receipt  — ~ ~. 

Certificate  of  Correction  

Reexamination  

Statutory  Disclaimer , 

Statutory  Disclaimer  (Smal  Entity)  

MaintertarKe  Fee — 3.5  Years  

lwlaintenarK»  Fee — 3.5  Years  (Smal  Entity) 

MaintenafK»  Fee — 7.5  Years  

Maintenance  Fee— 7.5  Years  (Small  Entity) „ 

Majntenaf«»  Fee — 11.5  Years  — 

Maintenance  Fee — 1 1 .5  Years  (SmaN  Entity) 

Surcfiarge — Maintenance  Fee — 6  Montfts 

Surcharge — Maintenance  Fee — 6  Monltis  (Smal  Entity) .... 

Surcharge — Maintenance  After  Expiratior> — Unavoidable  

Surcharge — Maintenance  After  Expiration — Unintentiorul  

Extension  of  Term  of  Patent  Under  1.740  

Initial  Application  for  Interim  Extension  Urxler  1 .790 

Sutnequent  Appication  for  Interim  Extension  Under  1.790 

Appication  Fee  (norvrefundable) 

Registration  exanwiation  fee 

Registration  to  Practice 

Reinstatement  to  Practioa «_„._«_..... ......_.....«____..._.... 

Certificate  of  Good  Stanifng 

Certificate  of  Good  Staivtng.  Suitable  Framing 

Review  of  Decision  of  Director.  OED 


Pre-Oct 
1997 


Oct  1997 


130 

— 

130 

— 

130 

— 

130 

'  — 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

1,470 

1.510 

130 

— 

110 

— 

55 

— 

1290 

1.320 

645 

660 

900 

920 

1.790 

1.840 

230 

240 

50 

— 

50 

— 

50 

— 

770 

790 

385 

395 

770 

790 

386 

395 

1290 

1.320 

645 

660 

440 

450 

220 

225 

660 

670 

325 

335 

3 

— 

6 

— 

25 

^ 

12 

15 

24 

25 

15 

— 

30 

— 

150 

— 

25 

^ 

25 

— 

SO 

— 

3 

— 

10 

— 

25 

— 

25 

— 

25 

— 

100 

— 

?,460 

2.520 

110 

— 

55 

— 

1.020 

1.050 

510 

525 

2,050 

2.100 

1,025 

1.050 

3.080 

3.160 

1.540 

1.580 

130 

— 

66 

— 

680 

700 

1.600 

1.640 

1.090 

1.120 

410 

420 

210 

220 

40 

— 

300 

310 

100 

^ 

40 

— 

10 

— 

20 

^ 

130 

^ 
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121(a)(6)(0  .. 
121(a)(6)(K)  .. 

1.21(b)(1) 

1.21(b)(2) 

1.21(b)(3) 

1-21(0)  

1.21(d)  

121(e)  

1.21(g)  

121(h)  

1.21(0  

1.210)  

121(k)  

121(k)  .......... 

1.21(0  

121(m)  

1.21(n)  

1.21(0)  

124  

1296 

1.445(a)(1)  ... 
1.445(a)(2)(0 
1.445(a)(2)(iO 
1.445(a)(3)  ... 
1.482(a)(1)(0 
1.482(a)(1)(ii) 
1.482(a)(2)(0 
1.482(a)(2)(ii) 
1.492(a)(1)  ... 
1.492(a)(1) ... 
1.492(a)(2)  ... 
1.492(a)(2) ... 
1.492(a)(3) ... 
1.492(a)(3)  ... 
1.492(a)(4)  ... 
1.492(a)(4) ... 
1.492(a)(5)  ... 
1.492(a)(5) ... 

1.492(b)  

1.492(b)  

1.492(c)  

1.492(c)  

1.492(d)  

1.492(d)  

1.492(e)  

1.492(e)  

1.492(0  

2.6(a)(1) 

2.6(a)(2) 

2.6(a)(3) 

2.6(a)(4) 

2.6(a)(5) 

2.6(a)(6) ...... 

2.6(a)(7) 

2.6(a)(8) 

2.6(a)(9) 

2.6(a)(10) 

2.6(a)(11) 

2.6(a)(12) 

2.6(a)(13) 

2.6(a)(14) 

2.6(a)(15) 

2.6(a)(16) 

2.6(a)(17) 

2.6(a)(18) 

2.6(a)(19) 

2.6(b)(1)(0  .. 
2.6(b)(1)(H)  .. 
2.6(b)(1)fiii)  . 
2.6<b)(2)(0  .. 
2.6(b)(2)(ii)  .. 


Description 


Regrading  of  A.M.  section  (PTO  Practice  and  Procedure) _.. 

Regrading  of  P.M.  section  (Claim  Drafting)  

Establish  Deposit  Account  — 

Service  Charge  Below  Minimum  Balance , 

Service  Charge  Below  Minimum  Balance  . .. ...~ 

Filing  a  Disclosure  Document „ r 

Box  Rental 

International  Type  Search  Report _ .. 

Self-Service  Copy  Change . 

Recording  Patent  Property ... 

Put)lication  in  tfie  OG « 

Labor  Charges  for  Services 

Unspecified  Ottier  Services _ 

Tenninal  Use  APS-CSIR  (per  hour) ... 

Retaining  At>arKloned  Application , 

Processing  Returned  Checks . 

Handling  Fee — Incomplete  Appication 

Tenninal  Use  APS— TEXT 

Coupons  for  Patent  and  Trademark  Copies 

Handling  Fee— Withdrawal  SIR  ., 

Transmittal  Fee  - 

PCT  Search  Fee — Prior  U.S.  Appication ™ 

PCT  Search  Fee— No  U.S.  Appication _ 

Supplemental  Search „ 

Preliminary  Exam  Fee ........~ — . 

Preliminary  Exam  Fee . . ... . 

Additional  Invention 

Additional  Invention — 

Preliminary  Examining  Authority „ 

Preliminary  Examining  Auttwrity  (Smal  Entity)  

Searcfung  Authority _ 

Searching  AuttXKity  (Small  Entity)  „ 

PTO  Not  ISA  nor  IPEA f. 

PTO  Not  ISA  nor  IPEA  (Sniall  Entity) 

Claims-IPEA 

Claims— IPEA  (Small  Entity) 

Fiing  with  EPO/JPO  Search  Report  .„ 

Filing  with  EPO/JPO  Search  Report  (Small  Entity)  

Claims— Exti«  Indivklual  (Over  3) 

C^taims — Extra  Individual  (Over  3)  (Smal  Entity) 

Claims— Extra  Total^Over  20) _ .. 

(Claims— Extra  Total  (Over  20)  (SmaH  Entity)  ..„ _.... 

Claims— Multiple  Dependents 

C^laims— Multiple  Dejiendents  (Smal  Entity) 

Surcfiarge „..»»..»........ 

Surcfiarge  (Small  Entity) 

English  Translation— After  20  Monttts  

Appication  for  Registration.  Per  Class i..... 

Amendment  to  Allege  Use.  Per  Class ....„ 

Statement  of  Use.  Per  Class  — ; 

Extension  for  Filing  Statement  of  Use,  Per  Class  

Appication  for  Renewal,  Per  Class  „ 

Surcharge  for  Late  Renewal.  Per  Class .; 

Pubication  of  Mark  Under  §  12(c).  Per  Class 

Issuing  New  Certifk:ate  of  Registration 

Certificate  of  Correction  of  Registianfs  Emw 

Fling  Disclaimer  to  Registration  

Fling  Amendment  to  Registration 

Fiing  Affidavit  Under  Section  8.  Per  Class .- 

Fiing  Affidavit  Under  Section  15,  Per  C^tass 

Filing  Affidavit  Under  Sections  8  &  15,  Per  Class 

Petitions  to  the  Commissioner „ — 

Petition  to  Cancel,  Per  Class 

Notice  of  Opposition.  Per  Class 

Ex  Parte  Appeal  to  the  TTAB,  Per  Class  

Dividmg  an  Application.  Per  New  Appication  Oeated 

Copy  of  Registered  Mark 

Copy  of  Registered  Mark,  ovemigrit  deivery  to  PTO  box  or  fax 

Copy  of  Reg.  Mark  Ordered  Via  Exp.  Mail  or  Fax.  Exp.  Svc 

Certified  Copy  of  TM  Application  as  Fled 

Certified  Copy  of  TM  Appication  as  Fled,  ExpedMed 


Pre-Oct 
1997 


225 

530 
10 
25 
25 
10 
SO 
40 
25 
40 
25 
30 
1 

50 

130 

50 

130 

40 

3 

130 

230 

440 

680 

200 

480 

730 

140 

260 

700 

350 

770 

385 

1.040 

520 

96 

48 

910 

456 

80 

40 

22 

11 

260 

130 

130 

65 

130 

245 

100 

100 

100 

300 

100 

100 

100 

100 

100 

100 

100 

100 

200 

100 

200 

200 

100 

100 

3 

6 

25 

15 

30 


Oct  1997 


230 
540 


40 


240 
450 
700 
210 
490 
750 

270 

720 

360 

790 

395 

1.070 

535 

98 

49 

930 

465 

82 

41 


270 
135 
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2.6(b)(3)  .... 
2.6(b)(4)(i) 
2.6(b)(4)fiO 
2.6(b)(5)  .... 
2.6(b)(6)  .... 
2.6(b)(6)  .... 
2.6(b)(7)  .... 
2.6(b)(8)  .... 
2.6(b)(9)  .... 
2.6(b)(10)  .. 
2.6(b)(11).. 


Descj'iptton 


Cert  or  Uncert.  Copy  at  TM-Related  File  Wrapper/Contents 

Cert.  Copy  of  Registered  Maik,  Trtle  or  Status  

Cert.  Copy  of  Registered  Mark,  Title  or  Status— Expedited  ... 

Certified  or  Uncertified  Copy  of  TM  Records 

Recording  Tradernaik  Property,  Per  Mark.  Per  Document  .... 

For  Second  and  Subsequent  Marks  in  Same  Document 

For  Assignmerrt  Records,  Abstracts  of  Title  and  Cert 

Terminal  Use  X-SEARCH  

Self-Service  Copy  Charge — 

Labor  Charges  tor  Services _ .\ 

Unspecified  Other  Services 


Pre-Oct 
1997 


50 
10 
20 
25 

40 
25 
25 

40 

0.25 

30 

V) 


Oct  1997 


15 
30 


40 


—  These  fees  are  not  affected  by  this  rulemaking.       ^  Actual  cost 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN2900-AH73 

Loan  Guaranty:  Electronic  Payment  of 
Funding  Fee 

agency:  Department  of  Veterans  Afhirs. 
ACTION:  Proposed  rule. 


f.  This  dociunent  proposes  to 
amend  the  VA  loan  guaranty  regulations 
to  require  that  all  funding  fees 
(including  late  fees  and  interest)  for  VA- 
guaranteed  loans  be  paid  electronically 
through  the  Automated  Clearing  House 
(ACH)  program.  The  adoption  of  the 
ACH  program  would  eliminate  lost  mail 
and  eliminate  data  errors  resulting  from 
m^iniml  recording.  Further  accounting 
reconciliation  would  be  reduced.  In 
addition,  banking  costs  would  be 
reduced.  This  docimient  also  corrects  a 
typographical  error  in  the  "Allowable 
fees  and  charges;  manufactured  home 
imit"  section. 

DATES:  (Domments  must  be  received  on 
or  before  July  7, 1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  OfBce  of 
Regulations  Management  (02D), 
Department  of  Veterans  Afiairs,  810 
Vermont  Avenue,  NW,  Room  1154. 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AH73."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURT>IER  MFORMATKM  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 


Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

SUPPt-EMENTARY  MFORMATKM:  This 
document  proposes  to  amend  the  VA 
loan  guaranty  regulations  to  require  that 
all  funding  fees  (including  late  fees  and 
interest)  for  VA-guarantaed  loans  be 
paid  electronically  through  the 
Automated  Clearing  House  (ACH) 
program.  The  amoiuits  are  paid  by  the 
veteran  to  VA  through  the  mortgt^ 
lender.  Since  1988,  VA  has  allowed 
lenders  to  use  the  ACH  program  on  a 
voluntary  basis,  and  approximately  one- 
half  of  VA's  funding  fees  (including  late 
fees  and  interest]  are  paid  through  the 
ACH  program.  When  the  ACH  program 
is  not  used,  the  mortgage  lender  sends 
the  amount  due  through  the  mail  to  VA 
by  check.  The  ACH  program  uses 
electronic  transfer  insteed  of  the  mail. 

There  are  three  methods  for  paying 
the  VA  funding  fee  (including  late  fees 
and  interest)  through  the  ACH  program: 
The  operator-assisted  phone  method, 
the  terminal  entry  method,  and  the 
CPU-to-CPU  transmission  method.  All 
three  methods  provide  for  the 
transmission  of  loan  data  to  the 
collection  agent  and  thereby  allow  the 
collection  agent  to  use  the  data  to  debit 
the  lender's  account  for  payment 

The  operator  assisted  phone  method 
does  not  require  the  lender  to  use  a 
computer.  With  this  method,  the  lender 
calls  the  collection  agent's  operator  via 
a  toll  free  number  and  orally  provides 
the  loan  information  for  each  loan.  With 
the  terminal  entry  method  and  the  CPU- 
to-CPU  method,  ihe  lender  uses  a 
terminal  or  personal  computer  with  a 
modem  to  connect  with  the  collection 
agent's  computer  system.  With  the 
terminal  entry  method,  information  is 
provided  in  response  to  questions  from 
the  computer  program  of  the  collection 
agent  With  the  CPU-to-CPU 
transmission,  all  of  the  information 
requested  is  provided  in  a  pre- 


programmed data  file  submitted  to  the 
collection  agent 

Under  the  ACH  program,  the  lending 
institution  submits  an  authorization  for 
payment  of  the  funding  fee  (including 
late  fees  and  interest)  along  with  the 
following  information:  VA  lender  ID 
niunber;  four-digit  personal 
identification  number;  dollar  amoimt  of 
debit;  VA  loan  number;  OJ  (office  of 
jurisdiction)  code;  closing  date;  loan 
amount;  information  about  whether  the 
payment  includes  a  shortage,  late 
charge,  or  interest;  veteran  name;  loan 
type;  sale  amount;  downpayment; 
whether  the  veteran  is  a  reservist;  and 
whether  this  is  a  subsequent  use  of 
entitlement.  This  information  is  needed 
to  identify  the  parties  and  allow  for  the 
transfer  of  payment.  Under  all  three 
methods,  the  collection  agent  prepares 
the  funding  fee  file  based  on  the 
information  submitted. 

In  order  to  get  set  up  under  the  ACH 
program  so  that  the  collection  agent 
would  be  able  to  debit  the  lender's 
accoimt  for  the  funding  he  payment,  the 
lender  would  need  to  provide  the 
following  information:  The  lender's 
name  and  address,  the  name  and  phone 
number  of  a  lender  contact  peraon,  the 
lender's  VA  ID  number,  the  transit 
routing  number  of  the  bank  the  lender 
uses,  and  the  lender's  bank  account 
number. 

The  adoption  of  this  proposal  would 
not  impose  any  costs  for  using  the  ACH 
program  on  veterans  or  lending 
institutions.  Under  the  ACH  program, 
the  Department  of  the  Treasury 
contracts  with  a  collection  agent  who 
collects  funding  fises  (includkig  late  fees 
and  interest)  for  VA.  and  the  cost  for  the 
ACH  program  is  borne  by  the 
Department  of  the  Treasury. 

It  appears  that  the  adoption  of  the 
ACH  program  would  be  advantageous  to 
veterans  and  to  VA.  The  adoption  of  the 
ACH  program  would  eliminate  lost  mail 
and  euminate  data  errors  resulting  from 


manual  recording.  Also,  accounting 
reconciliation  would  be  reduced 
because  payments  are  computerized  and 
cash  application  is  more  automated  than 
with  systems  where  payment 
information  must  be  manually  entered 
by  VA  personnel.  In  additibn,  banking 
costs  would  be  reduced,  since  overall 
electronic  transfer  costs  less  than  paper 
check  and  wire  transfer,  i.e.,  on  the 
average  S.25  per  item  electronically 
versus  $.50  by  check. 

For  all  transactions  received  prior  to 
8:15  p.m.  on  a  workday,  VA  would  be 
credited  with  the  amount  paid  to  the 
collection  agent  at  the  opening  of 
business  the  next  banking  day. 

The  provisions  of  §§  36.4232(a)(3), 
36.4254(d)(3),  and  36.4312(e)(3)  relating 
to  interest  and  late  charges  would  not 
change  for  payments  made 
electronically.  A  four-percent  late 
charge  is  assessed  if  a  payment  is 
received  15  calendar  days  after  the 
closing  date,  and  an  interest  charge  is 
assessed  on  the  late  fee  when  payment 
is  received  30  calendar  days  after  the 
closing  date.  The  funding  fee  receipt, 
which  is  mailed,  notifies  lenders  of  the 
amount  of  any  late  fee  and  interest 
charge. 

It  IS  proposed  that  a  final  rule  become 
effective  January  1, 1998.  This  would 
allow  lenders  time  to  become  fainiliar 
with  the  ACH  system. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of 
Veterans  Affairs,  Office  of  Information 
and  Regulatory  Afiairs,  Washington,  DC 
20503,  with  copies  to  the  Director, 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420. 

The  collection  of  information 
included  in  the  proposed  revision  to 
§§  36.4232,  36.4254,  and  36.4312  in  this 
rulemaking  proceeding  concerns  the 
requirement  that  lenders  provide  VA 
information  necessary  to  get  set  up  on 
the  ACH  system  to  pay  the  funding  fee 
electronically  and  the  existing 
requirement  that  lenders  provide  VA 
certain  standard  information  when 
submitting  loan  guaranty  funding  fees. 
The  collection  of  the  latter  information 
on  VA  Form  26-8986,  Loan  Guaranty 
Funding  Fee  Transmittal,  which  is 
currently  submitted  with  funding  fee 


check  payments,  has  been  approved  by 
the  Office  of  Management  and  Budget 
through  May  31, 1999,  under  approval 
No.  2900-0474. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collection(s)  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Depturtment, 
including  whether  the  information  will 
have  practical  utility; 

•  Evaluatingtheaccuracy  of  the 
Department's  estimate  of  the  biutlen  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  die  information  to  be 
collected;  and; 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collections  of 
information  contained  in  this  document 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
efiisct  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Title:  Loan  Guaranty:  Electronic 
Payment  of  Funding  Fee. 

Summary  of  collection  of  information: 
The  information  collection  subject  to 
this  rulemaking  concerns  information  to 
get  set  up  on  the  ACH  system  to  pay  the 
funding  fee  for  a  VA-guaranteed  loan 
electronically  and  information  to 
accompany  die  funding  fee  payment 

Description  of  the  n^dfor 
information  and  proposed  use  of 
information:  The  collection  of 
information  subject  to  this  rulemaking  is 
designed  to  obtain  information  about 
lenders  to  allow  electronic  collection  of 
the  funding  fiae  and  standard  identifying 
information  and  loan  details  from 
lenders  relating  to  the  funding  fee. 

Description  of  likely  respondents: 
lending  institutions. 

For  information  provided  to  get  set  up 
on  the  ACH  system: 

Estimated  total  aimual  reporting 
burden:  589  houra. 

Estimated  camual  burden  per 
respondent:  083  hour. 


Estimated  number  of  respondents: 
7,100. 

Estimated  aimual  frequency  of 
responses:  1  per  episode. 

For  information  collected  with 
funding  fee  payments: 

Estimated  total  annual  reporting 
burden:  13,200  hours. 

Estimated  aimual  burden  per 
respondent:  .033  hour. 

Estimated  number  of  respondents: 
400.000. 

Estimated  annual  frequency  of 
responses:  1  per  episode. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  thme  proposed  regulatory 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612.  The 
rule  implements  a  program  that  vrill 
enhance  operations  and  be  cost 
beneficial  for  all  participating  lenders. 
Lenders  will  be  able  to  participate  by 
having  access  to  a  personal  computer, 
and  personal  computing  is  pervasive 
within  the  industry.  Lenders  will  also 
have  the  option  of  paying  funding  fees 
by  calling  an  operator  who  will  enter 
the  information  into  the  ACH  system  for 
them.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  r^ulatory  flexibilify 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic  Assistance 
Program  numbers  are  64.114  and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
homes,  Veterans. 

Approved:  March  4, 1997. 
Jasw  Browu, 
SecTBtaiy  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 

Ereamble,  38  CFR  part  36  is  proposed  to  « 
B  amended  as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authorify  citation  for  part  36 
continues  to  read  as  follows: 

Aaiboritr  38  U.S.C.  501,  3701-3704.  3707. 
3710-3714.  3719,  3720,  3729,  3762.  unless 
othenriae  noted. 

138.4232    [Aniwidadl 

2.  In  §  36.4232,  paragraph  (e)(1)  is 
amended  by  removing  "(e)(4)"  and 
adding,  in  its  place,  "(e)(5)";  paragraph 
(e)(2)  is  amended  by  removing 
"paragraphs  (e)(4)  and"  and  adding,  in 
its  place,  "paragraph";  paragraph  (e)(3) 
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is  amended  by  removing  "paragraphs 
(e)(4)  and"  and  adding,  in  its  place, 
"paragraph";  by  redesignating 
paragraph  (e)(4)  as  paragraph  (e)(5):  and 
by  adding  a  new  paragraph  (e)(4)  to  read 
as  follows: 


M 


S36.4232    AllowabtofMS  and  charges; 
manufacturad  homa  unit 


(e)  •  •  ' 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  central  processing  unit-to- 
central  processing  unit  (CPU-to-CPU) 
transmission.  The  collection  agent  will 
be  identified  by  the  Secretary.  The 
lender  shall  provide  the  collection  agent 
with  the  following:  authorization  for 
payment  of  the  funding  fee  (including 
late  fees  and  interest)  along  with  the 
following  information:  VA  lender  ID 
nimiber;  four  digit  personal 
identification  number,  dollar  amount  of 
debit;  VA  loan  number;  OJ  (office  of 
jurisdiction)  code;  closing  date;  loan 
amount;  information  about  whether  the 
payment  includes  a  shortage,  late 
charge,  or  interest;  veteran  name;  loan 
type;  sale  amount;  downpayment; 
whether  the  veteran  is  a  reservist;  and 
whether  this  is  a  subsequent  use  of 
entitlement.  For  all  transactions 
received  prior  to  8:15  p.m.  on  a 
workday,  VA  will  be  credited  with  the 
amount  paid  to  the  collection  agent  at 
the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a).) 

•  •         •         •         • 

3.  Section  36.4254  is  amended  by 
redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(5)  and  (d)(6), 
respectively;  and  by  adding  a  new 
paragraph  (d)(4)  to  read  as  follows: 

'  136.4254    Faas  and  Charges. 

•  •        •        •        • 

(d)*  •  * 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  CPU-to-CPU  transmission.  The 
collection  agent  will  be  identified  by  the 
Secretary.  The  lender  shall  provide  the 
collection  agent  with  the  following: 
authorization  for  payment  of  the 
funding  fiee  (including  late  fees  and 


interest)  along  with  the  following 
information:  VA  lender  ID  number,  four- 
digit  personal  identification  number; 
dollar  amoimt  of  debit;  VA  loan 
nimiber;  OJ  (office  of  jurisdiction)  code; 
closing  date;  loan  amount;  information 
about  whether  the  payment  includes  a 
shortage,  late  charge,  or  interest;  veteran 
name;  loan  type;  sale  amount; 
dowmpayment;  whether  the  veteran  is  a 
reservist;  and  whether  this  is  a 
subsequent  use  of  entitlement.  For  all 
transactions  received  prior  to  8:15  p.m. 
on  a  woricday,  VA  will  be  credited  with 
the  amount  paid  to  the  collection  agent 
at  the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a).) 

•         •         •         •         • 

4.  Section  36.4312  is  amended  by 
redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5);  and  by  adding  a  new 
paragraph  (e)(4)  to  read  as  follows: 


S  36.4312    Charges  and  f< 

•        *        •        •        * 

s 

(e)*  *  • 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  CPU-to-CPU  transmission.  The 
collection  agent  will  be  identified  by  the 
Secretary.  The  lender  shall  provide  the 
collection  agent  with  the  following: 
authorization  for  payment  of  the 
funding  fee  (including  late  fees  and 
interest)  along  with  the  following 
information:  VA  lender  ID  number;  four- 
digit  {>ersonal  identification  number; 
dollar  amount  of  debit;  VA  loan 
number;  OJ  (office  of  jurisdiction)  code; 
closing  date;  loan  amount;  information 
about  whether  the  payment  includes  a 
shortage,  late  charge,  or  interest;  veteran 
name;  loan  type;  sale  amount; 
downpayment;  whether  the  veteran  is  a 
reservist;  and  whether  this  is  a 
subsequent  use  of  entitlement.  For  all 
transactions  received  prior  to  8:15  p.m. 
on  a  workday,  VA  will  be  credited  with 
the  amount  paid  to  the  collection  agent 
at  the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a).) 

•         •         •         •         • 

(PR  Doc.  97-11807  Filed  5-6-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AI16 

Loan  Guaranty:  Credit  Standards 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  VA's  loan  guaranty  regulations 
regarding  credit  standards  used  by 
lenders  to  evaluate  the  creditworthiness 
of  veteran-borrowers  for  home  loans.  VA 
is  committed  to  regular  review  and 
revision  of  the  standards  used  to 
determine  the  creditworthiness  of 
veteran-applicants  as  issues  arise  and  as 
the  mortgage  industry  changes.  These 
proposed  changes  are  designed  to  keep 
VA  in  step  with  the  rest  of  the  home 
mortgage  industry,  at  least  to  an  extent 
appropriate  for  a  Government  benefit- 
related  mortgage  program.  This 
document  also  requests  Paperwork 
Reduction  Act  comments  concerning 
the  collection  of  information  contained 
in  this  document. 

DATES:  Comments  must  be  received  on 
or  before  July  7, 1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI16."  All 
written  comments  received  vkrill  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-7368. 
SUPPLEMENTARY  INFORMATION:  VA  is 
proposing  to  amend  its  loan  guaranty 
regulations  regarding  credit  standards 
used  by  lenders  to  evaluate  the 
creditworthiness  of  veteran-borrowers 
for  home  loans.  The  regulations 
proposed  to  be  amended  are  set  forth  at 
38  CFR  36.4337. 

Statutory  credit  criteria  applicable  to 
the  VA  Loan  Guaranty  Program  are  set 
forth  at  38  U.S.C.  3710.  Under  the  VA 
Loan  Guaranty  Program,  a  loan  may  not 
be  guaranteed  unless  the  veteran  is  a 
satisfactory  credit  risk,  and  the 


contemplated  terms  of  payment 
required  in  a  mortgage  to  be  given  in 
part  payment  of  the  purchase  price  or 
the  construction  cost  bear  a  proper 
relation  to  the  veteran's  present  and 
anticipated  income  and  expenses.  When 
making  a  credit  determination  for  a  VA- 
guaranteed  loan,  the  lender  must 
consider  that  a  veteran's  benefit  is 
involved.  The  law  intends  that  the 
veteran  have  this  benefit  provided  the 
requirements  of  the  law  are  met. 
However,  it  serves  no  purpose  to 
approve  or  make  a  loan  to  a  veteran  who 
will  be  unable  to  meet  the  repayment 
terms  or  is  not  a  satisfactory  credit  risk. 
Such  an  approval  would  be,  in  fact,  a 
disservice  since  it  could  well  result  in 
the  veteran  losing  the  home,  a  debt 
being  owed  by  the  veteran  to  the  U.S. 
Government,  and  an  adverse  effect  on 
the  veteran's  credit  standing. 

VA  is  committed  to  regular  review 
and  revision  of  the  standards  used  to 
determine  the  creditworthiness  of 
veteran-applicants  as  issues  arise  and  as 
the  mortgage  industry  changes.  VA 
recognizes  that  it  is  important  to  keep  in 
step  with  the  rest  of  the  home  mortgage 
industry,  at  least  to  an  extent 
appropriate  for  a  Government  benefit- 
related  mortgage  program. 

Accordingly,  we  are  proposing  to 
amend  §  36.4337  for  the  reasons 
discussed  below. 

Tax-Exempt  Income  (Paragraphs  (d) 
and(O) 

It  is  proposed  to  amend  paragraph  (d) 
and  to  add  a  new  paragraph  (f)(4) 
concerning  tax-free  income  when 
underwriting  a  loan.  Previously,  VA 
regulations  recognized  the  impact  of 
tax-free  income  on  the  debt-to-income 
ratio  (generally  higher)  through  noting  it 
as  a  compensating  factor.  However,  the 
mortgage  industry  has  come  to  require 
direct  recognition  through  what  is 
generally  called  "grossing  up."  This  is 
the  adjusting  of  the  tax-exempt  income 
upward  to  a  pre-tax  or  gross  income 
amount  which,  after  deducting  State 
and  Federal  income  taxes,  would  equal 
the  tax-exempt  income.  This  enables  the 
calculation  of  the  debt-to-income  ratio 
as  if  the  borrower's  income  were  all 
taxable  and  results  in  the  same  ratio  as 
a  borrower  with  after-tax  income  equal 
to  the  borrower's  tax-exempt  income.  In 
recognition  of  the  industry  practice,  and 
for  consistency,  this  proposed  change  to 
VA  regulations  would  allow  "grossing 
up"  for  the  purpose  of  calculating  the 
debt-to-income  ratio.  The  actual  tax- 
exempt  income  would  be  required  to  be 
used  in  calculating  the  residual  income. 


Compensatiiig  Factors  for  Underwriting 
a  Loan  (Paragraph  (c)) 

It  is  proposed  to  add  two  additional 
factors  to  the  list  of  compensating 
factors  lenders  are  to  consider  in  the 
course  of  underwriting  a  loan.  Upon 
review,  it  appears  to  be  appropriate  to 
expand  this  list  to  include  tax  credits  for 
child  care  and  tax  benefits  of  home 
ownership  as  additional  compensating 
factors. 

Increase  in  Residual  Income  Required 
for  Family  Support  (Paragraph  (e)) 

It  is  proposed  to  provide  for  an 
increase  in  the  amount  of  residual 
income  required  for  family  support.  The 
computation  of  the  Residual  Income 
tables  set  forth  in  this  paragraph  is 
based  upon  cost-of-living  and 
expenditure  data  compiled  by  the  U.S. 
Bureau  of  Labor  Statistics.  Based  upon 
VA's  review  of  that  data,  a  4-percent 
increase  in  those  guideline  amounts 
appears  to  be  an  appropriate  reflection 
of  that  data. 

Inclusion  of  Household  Members  in 
Residual  Income  Determinations 
(Paragraph  (e)) 

It  is  proposed  to  clarify  that  the  use 
of  residual  income  guidelines  is  to  be 
based  on  consideration  of  ail  members 
of  the  veteran's  household.  This  reflects 
that  all  members  of  a  household 
(urithout  regard  to  the  nature  of  the 
relationship)  are  relevant  to 
determinations  regarding  residual 
income. 

Residual  Income  Tiers  (Paragraph  (e)) 

It  is  profKtsed  to  adjust  the  breakpoint 
in  the  two  residual  income  tiers  from 
$70,000  to  $80,000.  When  the  tiers  were 
originally  established  in  December 
1987,  the  median  VA  loan  was 
approximately  $70,000.  The  median 
loan  amount  has  risen  steadily  to  its 
current  level  of  approximately  $87,000, 
and  it  appears  that  an  adjustment  would 
be  in  order.  However,  since  this  revision 
would  constitute  a  slight  loosening  of 
the  credit  standards,  limiting  the 
increase  in  the  breakpoint  in  the  two 
tiers  to  $80,000  would  be  consistent 
with  prudent  underwriting  policy. 

Age  of  Credit  Documentation 
(Paragraphs  (f).  (g).  and  (h)) 

VA  is  proposing  to  change  the 
maximum  allowable  age  of  credit 
documentation  to  120  days  (or  180,  in 
the  case  of  new  construction)  from  the 
date  the  note  is  signed.  This  is  proposed 
in  order  to  estabUsh  a  standard 
consistent  with  industry  standards  and 
to  clarify  the  baseline  for  determining 
the  maximum  allowable  age  of  credit 
documents.  Previously,  the  maximum 


age  was  90  days,  and,  for  automatic 
loans,  the  baseline  was  the  date  of 
application.  The  use  of  the  date  of 
application  as  the  baseline  sometimes 
resulted  in  cases  in  which  the 
documents  were  very  old  by  the  time 
they  were  used  to  imderwrite  the 
borrowers'  qualifications.  This  change 
would  establish  a  standard  more  closely 
tied  to  the  time  of  the  underwriting 
decision,  which  is  usually  made  at  a    . 
time  close  to  loan  closing. 

Reserves  or  National  Guard  (Paragraph 
(0) 

VA  is  proposing  a  change  to  include 
members  of  the  Reserves  or  National 
Guard  in  the  requirements  that  pertain 
to  active  duty  applicants  within  12 
months  of  release  from  active  duty. 
Since  income  received  by  a  member  of 
the  Reserves  or  National  Guard  can  be  ^ 
important  to  a  borrower's  ability  to 
qualify  for  a  loan  and  since  Reserves 
and  National  Guard  are  subject  to  the 
same  downsizing  as  the  active  military, 
those  applicants  who  are  urithin  12 
months  of  completion  of  their  current 
terms  of  service  would  be  subject  to  the 
same  documentation  requirements  as 
members  of  the  active  military  within 
12  months  of  release  from  active  duty. 

Verification  of  Employment  (Parasrnth 
(0) 

It  is  proposed  to  clarify  that  if  an 
'  employer  puts  N/A  or  otherwise 
declines  to  complete  the  block  for 
"probability  of  continued  employment" 
on  the  Verification  of  Employment 
(VOE),  no  further  action  would  be 
required  of  the  lender.  Although  written 
verification  of  employment  forms 
contain  space  for  the  employer  to 
indicate  the  borrower's  probability  of 
continued  employment,  many 
employers  have  adopted  the  policy  of 
not  giving  any  indication  as  to  such 
probability.  In  order  to  assure  that  the 
lender  will  not  be  considered  to  have 
been  deficient  in  underwriting  the  loan 
without  the  probability  of  continued 
employment  having  been  given  by  the 
employer,  if  the  space  is  shown  as  "NA" 
or  has  an  indication  that  the  company 
policy  precludes  giving  such 
information,  no  huther  development  of 
probability  of  continued  employment 
would  be  required.  The  lender  would  be 
expected  to  have  made  an  assessment 
based  on  the  borrower's  overall  work 
history  and  tenure  in  his/her  current 
position. 

Income  Such  As  Workers' 
Compensation  and  Foster  Care 
(Paragraph  (f)) 

It  is  proposed  to  clarify  when  income 
such  as  workers'  compensation  and 
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foster  care  income  can  be  used  as 
income.  In  the  past  VA  has  addressed 
some  types  of  unusual  income,  but 
workers'  compensation  and  foster  care 
income  have  not  been  addressed.  This 
proposed  regulatory  change  would  set 
forth  that  such  income  can  be 
considered  when  it  can  be  determined 
to  be  stable  and  reliable. 

Automobile  Allowance  or  Other 
Expenae  Account  Type  ot  Income 
(Paragraph  (f)) 

It  is  proposed  to  address  income 
derived  from  an  automobile  allowance 
or  other  expense  account  type  of 
income.  VA  credit  standards  have  not 
previously  addressed  "income"  derived 
from  automobile  or  similar  allowances, 
which  are  often  a  part  of  the  borrower's 
overall  income.  Therefore,  VA  proposes 
to  add  information  for  determining 
when  an  automobile  allowance  or  other 
expense  allowance  constitutes  income 
for  loan  qualification  purposes. 

Profit  and  Loss  Statements  Prepared  by 
Accountants  (Paragraph  (f)) 

It  is  proposed  to  delete  the 
requirement  that  profit  and  loss 
statements  be  prepared  by  an 
accountant.  Inasmuch  as  full  tax  returns 
are  required  in  connection  with  every 
self-employed  applicant  and  the  cost  of 
an  accountant-prepared  financial 
statement  can  be  an  excessive  burden 
for  very  small  businesses  (e.g., 
hairdressers  or  independent  house 
painters),  the  requirement  to  submit  an 
accountant-prepared  profit  and  loss 
statement  in  every  instance  would  be 
deleted.  Instead,  it  is  proposed  that  the 
financial  statement  must  be  sufficient 
for  a  loan  underwriter  to  determine  the 
necessary  information  for  loan  approval 
and  that  an  independent  audit  by  a 
Certified  Public  Accoimtant  would  be 
required  if  necessary  for  such 
determination. 

Temporary  Income  (Paragraph  (f)) 

it  i»  proposed  to  change  the  length  of 
time  temporary  income  such  as  that 
from  public  assistance  programs  must 
be  expected  to  continue  before  it  can  be 
coimted  for  loan  qualification  purposes, 
from  "a  substantial  fr^Uon  of  the  term 
of  the  loan,  i.e.,  one-t|^rd  or  more"  to 
3  years  or  more.  This  proposed  change 
is  consistent  with  cxurent  industry 
standards. 

Rental  Income  From  a  Multi-Unit 
Residence  (Paragraph  (f)) 

It  is  also  proposed  to  simplify  the 
treatment  of  rental  income  in  the  credit 
underwriting  standards.  Existing 
instructions  for  consideration  of  rental 
income  from  a  multi-unit  residence 


require  analysis  of  the  seller's  records. 
Since  such  records  are  seldom  actually 
available  for  review,  the  regulations  are 
proposed  to  be  changed  to  provide  for 
use  of  75  percent  of  expected  gross 
rental  income,  imless  documentation 
supports  use  of  a  greater  amount.  This 
percentage  would  be  consistent  with 
current  industry  standards. 

Consumer  Credit  Counseling  Plan 
(Paragraph  (g)) 

It  is  proposed  to  state  that  veterans  in 
a  Consumer  Credit  Counseling  (CCC) 
plan  would  be  treated  in  the  same 
manner  as  individuals  in  a  plan  imder 
Chapter  13  of  the  Bankruptcy  Code, 
since  CCC  plans  and  Chapter  13  plans 
are  similar  programs  for  those  having 
credit  diffictdties.  This  change  would 
incorporate  that  policy  for  borrowers 
with  bad  credit  who  entered  a 
counseling  program.  We  also  note  that 
the  proposed  policy  would  address 
participation  in  a  CCC  plan  by  a  veteran 
who  entered  such  a  program  before 
reaching  the  point  of  having  bad  credit 
and  would  not  treat  the  participation  as 
a  negative  credit  item,  since  we  believe 
this  would  be  imfair. 

Chapter  13  Bankruptcy  (Paragraph  (g)) 

It  is  proposed  that  the  provisions  be 
changed  regarding  when  a  borrower 
should  be  considered  a  satisfactory 
credit  risk  after  having  filed  for  relief 
under  Chapter  13  of  the  Bankruptcy 
Code.  The  prior  criteria  of  requiring  a 
Chapter  13  plan  be  75  percent 
completed  before  a  borrower  can  be 
found  to  be  a  satisfactory  credit  risk  is 
more  stringent  when  the  plan  calls  for 
payout  over  a  5-year  period  than  the 
requirement  for  someone  who  took 
straight  bankruptcy  under  Chapter  7. 
This  proposed  change  to  accept 
satisfactory  payment  over  12  months 
would  remove  that  inequity  and  make 
VA's  guideline  consistent  with  other 
criteria  in  the  industry.  Court  approval 
for  new  credit  would  still  be  required. 

Chapter  7  Bankruptcy  (Paragraph  (g)) 

It  is  proposed  to  provide  that  a 
Chapter  7  bankruptcy  would  not  cause 
a  person  to  be  considered  a  bad  credit 
risk  if  2  years  have  elapsed  from  the 
date  of  discharge  in  bankruptcy  and  to 
clarify  treatment  of  more  recent 
bankruptcies.  This  would  eliminate 
imprecise  language  concerning  longer 
periods  and  would  bring  VA's 
provisions  in  line  with  criteria  used  in 
the  rest  of  the  industry,  including  the 
Department  of  Housing  and  Urban 
Development  (HUD),  the  Federal 
National  Mortgage  Association  (FNMA), 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac). 


Re-establishment  of  Satisfactory  Credit 
(Paragraph  (g)) 

It  is  proposed  to  state  when 
satisfactory  credit  is  considered  to  be 
reestablished.  One  of  the  frequently 
asked  questions  for  which  VA's  credit 
standards  have  not  previously  provided 
an  answer  is  when  to  consider  that 
satisfactory  credit  has  been 
reestablished  after  a  period  of  bad  credit 
not  involving  bankruptcy.  To  be 
consistent  with  other  criteria  involving 
Consumer  Credit  Counseling  and 
Chapter  13  plans,  12  months  since  the 
date  of  the  last  derogatory  credit  item 
would  be  sufficient  to  consider  that 
satisfactory  credit  has  been 
reestablished. 

Minimum  Payment  of  Monthly  Debts 
(Paragraph  (g)) 

It  is  proposed  to  delete  the 
requirement  to  include  in  an  analysis  of 
monthly  debts  a  minimum  payment 
even  if  a  revolving  account  has  a  zero 
balance.  Previously,  a  requirement  to 
include  a  minimiun  payment  for  a 
revolving  charge  that  has  a  zero  balance 
at  the  time  of  loan  application  was 
intended  to  offset  those  who 
temporarily  pay  off  such  an  account  for 
the  sole  purpose  of  appearing  to  have  a 
stronger  financial  status  than  is  usual. 
However,  it  is  very  difficult  to 
distinguish  between  those  with  an  open 
account  but  no  balance  at  the  moment, 
those  who  seldom  use  the  account  and 
pay  it  off  every  month,  and  those  who 
have  not  used  the  account  in  many 
months.  Since  assuming  that  a  borrower 
will  be  using  the  account  is  potentially 
unfair,  the  requirement  that  a  minimum 
payment  amount  must  be  included 
would  be  deleted  as  part  of  this 
proposal. 

Long-Term  and  Short-Term  Debts 
(Paragraph  (g)) 

The  definition  of  relatively  long-term 
obligation  which  must  be  included  in  a 
loan  analysis  is  proposed  to  be  changed 
from  one  with  remaining  payments  of  at 
least  6  months  to  one  with  remaining 
payments  of  at  least  10  months.  This 
change  would  be  consistent  with 
current  industry  standards  and  with 
HUD  requirements.  It  is  also  proposed 
to  remove  unnecessary  language. 

Allotments  ShoMm  on  Pay  Stubs 
(Paragraph  (g)) 

It  is  proposed  to  add  a  requirement 
that  lenders  investigate  the  reasons  for 
allotments  shown  on  pay  stubs  or  leave 
and  earning  statements  in  order  to 
assure  that  all  debts  are  properly 
considered.  As  pay  stubs  and  leave 
statements  have  become  a  common 
method  of  verifying  a  borrower's 


income,  it  has  become  common  to  see 
allotments  on  those  documents  which 
are  not  adequately  identified  as  to 
whether  they  exist  to  repay  a  debt 
which  is  not  otherwise  disclosed  by  the 
borrower.  This  proposed  regulatory 
change  would  require  lenders  to 
investigate  to  determine  if  an  allotment 
is  related  to  a  debt. 

Debts  Assigned  by  Divorce  Deca«e 
(Paragraph  (g)) 

It  is  proposed  to  add  a  clarification 
regarding  debts  assigned  to  an  ex-spouse 
by  a  divorce  decree.  Often  the 
responsibility  for  a  debt  that  had  been 
jointly  established  by  a  veteran  and 
former  spouse  has  been  assigned  to  the 
former  spouse  by  divorce  decree. 
However,  since  the  debt  remains  a  part 
of  the  veteran's  credit  history,  it  may 
appear  as  an  open  account  on  the 
veteran's  credit  report.  It  appears  that  it 
would  be  unfair  to  consider  such  debts 
as  the  veteran's  obligation  and, 
therefore,  VA  proposes  to  establish  that 
such  debts  would  not  be  considered  the 
veteran's  obligation. 

Collection  Accounts  (Paragraph  (g)) 

It  is  proposed  to  clarify  that  collection 
accounts  do  not  necessarily  have  to  be 
paid  off  as  a  condition  for  loan 
approval.  Only  account  balances 
reduced  to  judgment  by  a  court  would 
^  be  required  to  be  paid  in  full. 

Merged  Credit  Reports  (Paragraph  (g)) 

It  is  proposed  to  permit  the  use  of  a 
3-file  merged  credit  report  (MCR)  as  an 
alternative  to  the  Residential  Mortgage 
Credit  Report  (RMCR)  currently  in  use. 
The  use  of  merged  in-file  credit  reports 
is  growing  within  the  mortgage 
industry,  in  light  of  industry  analysis 
which  shows  no  extra  risk  associated 
with  using  such  report^  in  underwriting 
mortgages.  Therefore,  VA  proposes  to 
change  the  credit  report  requirement  to 
allow  the  use  of  MCRs  as  an  alternative 
to  RCMRs.  VA  already  allows  the  use  of 
the  MCR  as  an  alternative  to  RCMRs  for 
quality  control  purposes. 

Nonsubstantive  Changes 

In  addition  to  the  proposed  changes 
discussed  under  the  specific  headings 
above,  nonsubstantive  changes  would 
be  made  for  purposes  of  clarity  and  to 
correct  typographical  errors. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520),  a 
collection  of  information  is  set  forth  in 
the  provisions  of  the  proposed 
§  36.4337.  This  section  prescribes  the 
information  to  be  submitted  for 
approval  of  a  VA  loan  guaranfy  and 


contains  material  which  further 
explains  the  quality  of  the  information 
needed  for  approval.  To  facilitate  access 
to  the  collection  of  information 
provisions,  all  of  §  36.4337  is  included 
-in  the  text  portion  of  this  docimient. 
Also,  as  required  under  section  3507(d) 
of  the  Act,  VA  has  submitted  a  copy  of 
this  proposed  rulemaking  action  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  of  the  collection  of 
information. 

OMB  aligns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

Comments  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Comments' 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI16." 

Title:  Credit  Standards. 

Summary  of  collection  of  information: 
Pursuant  to  38  U.S.C.  3710,  a  loan  may 
not  be  guaranteed  unless  the  veteran  is 
a  satisfactory  credit  risk.  The  statute 
also  requires  that  VA  set  forth  in 
regulatory  form  standards  to  be  used  by 
lenders  in  underwriting  VA-guaranteed 
loans  and  obtaining  credit  information. 
Lenders  must  collect  certain  specific 
information  concerning  the  veteran  and 
the  veteran's  credit  history  (and  spouse 
or  other  co-borrower,  as  applicable),  in 
order  to  properly  underwrite  the 
veteran's  loan.  Collection  of  this 
information  is  normal  business  practice 
for  mortgage  lenders.  The  proposed 
§  36.4337  would  require  that  the  lender 
provide  VA  with  a  certification  and 
other  limited  information  in  addition  to 
that  which  would  be  required  for  a  non- 
Govemment-guaranteed  mortgage  loan. 

Description  of  need  for  information 
and  proposed  use  of  information:  VA 
requires  the  lender  to  provide  the 
Department  with  the  credit  information 
to  assure  itself  that  applications  for  VA- 
guaranteed  loans  are  underwritten  in  a 
reasonable  and  prudent  manner. 

Description  of  likely  respondents: 
Mortgage  lenders  who  make  VA- 
guaranteed  home  loans. 

Estimated  number  of  respondents: 
300,000  in  FY  1997;  280.000  in  FY 
1998. 


Estimated  frequency  of  responses: 
This  is  a  "one-time"  request  for  eadi 
application  for  a  VA-guaranteed  loan. 

Estimated  average  ourden  per 
collection:  10  minutes.  VA  estimates 
that  an  average  of  80  minutes  would  be 
needed  for  the  portion  of  the 
information  that  would  already  be 
collected  as  normal  business  practice  for 
mortgage  lenders.  VA  estimates  that  10 
minutes  constitutes  the  average 
additional  time  needed  due  to  the 
provisions  of  this  information 
collection. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  5000  hours  in  FY 
1997  and  4667  hours  in  FY  1998  for  the 
information  that  would  not  otherwise  be 
collected  and  retained  in  the  ordinary 
course  of  business. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  iifformation  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Regulatory  flexibility  Act 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Industry  norms  for  other  lending 
programs  already  require  lenders  to 
comply  with  most  of  the  proposed 
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standards  set  forth  in  this  regulatory 
package.  Further,  activities  concerning 
loans  subject  to  the  VA  Loan  Guaranty 
Program  do  not  constitute  a  significant 
portion  of  activities  of  small  businesses. 

(The  Catalog  of  Federal  Domestic  .\ssistance 
Program  numbers  are  64.106, 64.114, 64.118 
and  64.119.) 

List  of  Subiects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  programs — housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  February  21. 1997. 
low  Brown, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  36  is  proposed  to 
be  amended  as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citatiop  for  part  36 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Anthority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C  101.  501. 
3701-3704,  3710,  3712-3714,  3720,  3729, 
3732,  unless  otherwise  noted. 

2.  Section  36.4337  is  revised  to  read 
as  follows: 

S  36.4337    Underwrtting  standards, 
processing  pfDceduras,  lender 
rssponsiMUty,  and  lender  certification. 

(a)  Use  of  standards.  Except  for 
refinancing  loans  guaranteed  pursuant 
to  38  U.S.C.  3710(a)(8).  the  standards 
contained  in  paragraphs  (c)  through  (j) 
of  this  section  will  be  used  to  determine 
that  the  veteran's  present  and 
anticipated  income  and  expenses,  and 
credit  history,  are  satisfactory. 

(b)  Waiver  of  standards.  Use  of  the 
standards  in  paragraphs  (c)  through  (j) 
of  this  section  for  underwriting  home 
loans  will  be  waived  only  in 
extraordinary  circiunstances  when  the 
Secretary  determines,  considering  the 
totality  of  circiunstances,  that  the 
veteran  is  a  satisfactory  credit  risk. 

(c)  Methods.  The  two  primary 
underwriting  tools  that  will  be  used  in 
determining  the  adequacy  of  the 
veteran's  present  and  antici{>ated 
income  are  debt-to-income  ratio  and 
residual  income  analysis.  They  are 
described  in  paragraphs  (d)  through  (f) 
of  this  section.  Ordinarily,  to  qualify  for 
a  loan,  the  veteran  must  meet  both 
standards.  Failure  to  meet  one  standard, 
however,  will  not  automatically 
disqualify  a  veteran.  The  foUoMring  shall 
apply  to  cases  where  a  veteran  does  not 
meet  both  standards: 

(1)  If  the  debt-to-income  ratio  is  41 
percent  or  less,  and  the  veteran  does  not 


meet  the  residual  income  standard,  the 
loan  may  be  approved  with  justification, 
by  the  underwriter's  supervisor,  as  set 
out  in  paragraph  (c)(4)  of  this  section. 

(2)  If  the  debt-to-income  ratio  is 
greater  than  41  percent  (unless  it  is 
larger  due  solely  to  the  existence  of  tax- 
free  income  which  should  be  noted  in 
the  loan  file),  the  loan  may  be  approved 
with  justification,  by  the  underwriter's 
supervisor,  as  set  out  in  paragraph  (c)(4) 
of  this  section. 

(3)  If  the  ratio  is  greater  than  41 
percent  and  the  residual  income 
exceeds  the  guidelines  by  at  least  20 
percent,  the  second  level  review  and 
statement  of  justification  are  not 
required. 

(4)  In  any  case  described  by 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  lender  must  fully  justify  the 
decision  to  approve  the  loan  or  submit 
the  loan  to  the  Secretary  for  prior 
approval  in  writing.  The  lender's 
statement  must  not  be  perfunctory,  but 
should  address  the  specific 
compensating  factors,  as  set  forth  in 
paragraph  (c)(5)  of  this  section, 
justifying  the  approval  of  the  loan.  The 
statement  must  be  signed  by  the 
underwriter's  supervisor.  It  must  be 
stressed  that  the  statute  requires  not 
only  consideration  of  a  veteran's  present 
and  anticipated  income  and  expenses, 
but  also  that  the  veteran  be  a  satisfactory 
credit  risk.  Therefore,  meeting  both  the 
debt-to-income  ratio  and  residual 
income  standards  does  not  mean  that 
the  loan  is  automatically  approved.  It  is 
the  lender's  responsibility  to  base  the 
loan  approval  or  disapproval  on  all  the 
factors  present  for  any  individual 
veteran.  The  veteran's  credit  must  be 
evaluated  based  on  the  criteria  set  forth 
in  paragraph  (g)  of  this  section  as  well 
as  a  variety  of  compensating  factors  that 
should  be  evaluated. 

(5)  The  following  are  examples  of 
acceptable  compensating  factors  to  be 
considered  in  the  course  of 
underwriting  a  loan: 

(i)  Excellent  long-term  credit: 

(ii)  Conservative  use  of  consumer 
credit; 

(iii)  Minimal  consumer  debt: 

(iv)  Lon^-term  employment; 

(v)  Significant  liquid  assets; 

(vi)  Downpayment  or  the  existence  of 
equity  in  refinancing  loans; 

(vii)  Little  or  no  increase  in  shelter 
expense; 

(viii)  Military  benefits; 

(ix)  Satisfactory  homeownership 
experience; 

(x)  High  residual  income; 

(xi)  Low  debt-to-income  ratio; 

(xii)  Tax  credits  for  child  care;  and 

(xiii)  Tax  benefits  of  home  ownership. 

(6)  The  Ust  in  paragraph  (c)(5)  of  this 
section  is  not  exhaustive  and  the  items 


are  not  in  any  priority  order.  Valid 
compensating  factors  should  represent 
unusual  strengths  rather  than  mere 
satisfaction  of  basic  program 
requirements.  Compensating  factors 
must  be  relevant  to  the  marginality  or 
weakness. 

(d)  Debt-to-income  ratio.  A  debt-to- 
income  ratio  that  compares  the  veteran's 
anticipated  monthly  housing  expense 
and  total  monthly  d)ligations  to  his  or 
her  stable  monthly  income  will  be    . 
computed  to  assist  in  the  assessment  of 
the  potential  risk  of  the  loan.  The  ratio 
will  be  determined  by  taking  the  sum  of 
the  monthly  Principal,  Interest.  Taxes 
and  Insurance  (PITI)  of  the  loan  being 
applied  for.  homeowners  and  other 
assessments  such  as  special 
assessments,  condominium  fees, 
homeowners  association  fees.  etc..  and 
any  long-term  obligations  divided  by  the 
total  of  gross  salary  or  earnings  and 
other  compensation  or  income.  The 
ratio  should  be  rounded  to  the  nearest 
two  digits:  e.g.,  35.6  percent  would  be 
rounded  to  36  percent.  The  standard  is 
41  percent  or  less.  If  the  ratio  is  greater 
than  41  percent,  the  steps  cited  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section  apply. 

(e)  Residual  income  guidelines.  The 
guidelines  provided  in  this  paragraph 
for  residual  income  will  be  used  to 
determine  whether  the  veteran's 
monthly  residual  income  will  be 
adequate  to  meet  living  expenses  after 
estimated  monthly  shelter  expenses 
have  been  paid  and  other  monthly 
obligations  have  been  met.  All  members 
of  the  household  must  be  included  in 
determining  if  the  residual  income  is 
sufficient.  They  must  be  counted  even  if 
the  veteran's  spouse  is  not  joining  in 
title  or  on  the  note,  or  if  there  are  any 
other  individuals  depending  on  the 
veteran  for  support,  such  as  children 
from  a  spouse's  prior  marriage  who  are 
not  the  veteran's  legal  dependents.  It  is 
appropriate,  however,  to  reduce  the 
number  of  members  of  a  household  to 
be  counted  for  residual  income 
purposes  if  there  is  sufficient  verified 
income  not  otherwise  included  in  the 
loan  analysis,  such  as  child  support 
being  regularly  received  as  discussed  in 
paragraph  (e)(4)  of  this  section.  In  the 
case  of  a  spouse  not  to  be  obligated  on 
the  note,  verification  that  he/she  has 
stable  and  reliable  employment  as 
discussed  in  paragraph  (0(3)  of  this  ■ 
section  would  allow  not  counting  the 

ruse  in  determining  the  sufficiency  of 
residual  income.  "The  guidelines  for 
residual  income  are  based  on  data 
supplied  in  the  Consimier  Expenditure 
Survey  (CES)  published  by  the 
Department  of  Labor's  Bureau  of  Labor 
Statistics.  Regional  minimum  incomes 


have  been  developed  for  loan  amounts 
up  to  $79,999  and  for  loan  amounts  of 
$80,000  and  above.  It  is  recognized  that 
the  purchase  price  of  the  property  may 
affect  family  expenditure  levels  in 
individual  cases.  This  factor  may  be 
given  consideration  in  the  final 
determination  in  individual  loan 
analyses.  For  example,  a  family 
purchasing  in  a  higher-priced 
neighborhood  may  feel  a  need  to  incur 
higher-than-average  expenses  to  support 
a  lifestyle  comparable  to  that  in  their 
environment,  whereas  a  substantially 
lower-priced  home  purchase  may  not 
compel  such  expenditures.  It  should 
also  be  clearly  understood  fit>m  this 
information  that  no  single  factor  is  a 
final  determinant  in  any  applicant's 


qualification  for  a  VA-guaranteed  loan. 
Once  the  residual  income  has  been 
estabUshed,  other  important  factors 
must  be  examined.  One  such 
consideration  is  the  amount  being  paid 
currently  for  rental  or  housing^xpenses. 
If  the  proposed  shelter  expense  is 
materially  in  excess  of  what  is  currently 
being  paid,  the  case  may  require  closer 
scrutiny.  In  such  cases,  consideration 
should  be  given  to  the  ability  of  the 
borrower  and  spouse  to  accumulate 
liquid  assets,  such  as  cash  and  bonds, 
and  to  the  amount  of  debts  incurred 
while  paying  a  lesser  amount  for  shelter. 
For  example,  if  an  application  indicates 
little  or  no  capital  reserves  and 
excessive  obligations,  it  may  not  be 
reasonable  to  conclude  that  a  substantial 


increase  in  shelter  expenses  can  be 
absorbed.  Another  factor  of  prime 
importance  is  the  applicant's  manner  of 
meeting  obligations.  A  poor  credit 
history  alone  is  a  basis  for  disapproving 
a  loan,  as  is  an  obviously  inadequate 
income.  When  one  or  the  other  is 
marginal,  however,  the  remaining  aspect 
must  be  closely  examined  to  assure  that 
the  loan  applied  for  will  not  exceed  the 
applicant's  abiUty  or  capacity  to  repay. 
Therefore,  it  is  important  to  remember 
that  the  figures  provided  below  for 
residual  income  are  to  be  used  as  a 
guide  and  should  be  used  in 
conjimction  with  the  steps  outlined  in 
paragraphs  (c)  through  (j)  of  this  section. 
The  residual  income  guidelines  are  as 
follows: 


(1)  Table  of  residual  incomes  by  region  (for  loan  amounts  of  $79,999  and  below): 

Table  of  Residual  Incomes  by  Region 

[For  loan  amounts  of  $79,999  and  belov^ 


Family  size ' 

Norttieast 

Midwest 

South 

West 

1 

390 

382 

382 

425 

2 

654 

641 

641 

713 

3 

788 

772 

772 

r 

856 

4 

888 

868 

868 

967 

b 

921 

902 

902 

1,004 

'  For  families  with  more  than  five  members,  add  $75  for  each  additional  member  up  to  a  family  of  seven.  "Family"  includes  all  members  of  the 
household. 

(2)  Table  of  residual  incomes  by  region  (for  loan  amounts  of  $80,000  and  above): 

Table  of  Residual  Incomes  by  Region 

[For  loan  amounts  of  $80,000  and  above] 


Family  size  ^ 


Northeast 


450 

755 

909 

1,025 

1,062 


Midwest 


441 
738 


1,003 
1,039 


South 


441 
738 


1,003 
1.039 


West 


491 

823 

990 

1,117 

1,158 


'  For  families  with  more  than  five  members,  add  $80  for  each  addWonai  member  up  to  a  family  of  seven.  "Family-  includes  all  members  of  the 
household. 


(3)  Geographic  regions  for  residual 
income  guidelines:  Northeasts 
Connecticut.  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey.  New  York. 
Pennsylvania.  Rhode  Island  and 
Vermont;  Midwest — Illinois,  Indiana, 
Iowa,  Kansas,  Michigan.  Minnesota. 
Missouri.  Nebraska,  North  Dakota.  Ohio. 
South  Dakota  and  Wisconsin;  South — 
Alabama.  Aricansas.  Delaware.  District 
of  Columbia.  Florida.  Georgia. 
Kentucky.  Louisiana.  Maryland, 
Mississippi.  North  Carolina,  Oklahoma. 
Puerto  Rico,  South  Carolina,  Tennessee, 
Texas,  Virginia,  West  Virginia;  West — 
Alaska,  Arizona,  California,  Colorado, 
Hawaii,  Idaho,  Montana.  Nevada.  New 


Mexico,  Oregon.  Utah.  Washington  and 
Wyoming. 

(4)  Military  adjustments.  For  loan 
applications  involving  an  active-duty 
serviceperson  or  military  retiree,  the 
residual  income  figures  will  be  reduced 
by  a  minimum  of  5  percent  if  there  is 
a  clear  indication  that  the  borrower  or 
spouse  will  continue  to  receive  the 
benefits  resulting  fitim  the  use  of 
facilities  on  a  nearby  military  base. 
(This  reduction  applies  to  tables  in 
paragraph  (e)  of  this  section.) 

(f)  Stability  and  reliability  of  income. 
Only  stable  and  reliable  income  of  the 
veteran  and  spouse  can  be  considered  in 
determining  ability  to  meet  mortgage 
payments.  Income  can  be  considered 


stable  and  reliable  if  it  can  be  concluded 
that  it  will  continue  diuing  the 
foreseeable  future. 

(1)  Verification.  Income  of  the 
borrower  and  spouse  which  is  derived 
fit>m  employment  and  which  is 
considered  in  determining  the  family's 
ability  to  meet  the  mortgage  payments, 
payments  on  debts  and  other 
obligations,  and  other  expenses  must  be 
verified.  If  the  spouse  is  employed  and 
will  be  contractually  obligated  on  the 
loan,  the  combined  income  of  both  the 
veteran  and  spouse  is  considered  when 
the  income  of  the  veteran  alone  is  not 
sufficient  to  qualify  for  the  amount  of 
the  loan  sought.  In  other  than 
community  property  states,  if  the 
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spouse  will  not  be  contractually 
obligated  on  the  loan.  Regulation  B, 
promulgated  by  the  Federal  Reserve 
Board  pursuant  to  the  Equal  Credit 
Opportunity  Act,  prohibits  any  request 
for,  or  consideration  of,  information 
concerning  the  spouse  (including 
income,  employment,  assets,  or 
liabilities],  except  that  if  the  applicant  is 
relying  on  alimony,  child  support,  or 
maintenance  payments  from  a  spouse  or 
former  spouse  as  a  basis  for  repayment 
of  the  loan,  information  concerning 
such  spouse  or  former  spouse  may  be 
requested  and  considered  (see 
paragraph  (f)(4)  of  this  section).  In 
community  property  states,  information 
concerning  a  spouse  may  be  requested 
and  considered  in  the  same  manner  as 
that  for  the  applicant.  The  standards 
applied  to  income  of  the  veteran  are  also 
applicable  to  that  of  the  spouse.  There 
can  be  no  discounting  of  income  on 
account  of  sex.  marital  status,  or  any 
other  basis  prohibited  by  the  Equal 
Credit  Opportunity  Act.  Income  claimed 
by  an  applicant  that  is  not  or  cannot  be 
verified  cannot  be  considered  when 
analyzing  the  loan.  If  the  veteran  or 
spouse  has  been  employed  by  a  present 
employer  for  less  than  2  years,  a  2-year 
history  covering  prior  employment, 
schooling,  or  other  training  must  be 
secured.  Any  periods  of  unemployment 
must  be  explained.  Employment 
verifications  and  pay  stubs  must  be  no 
more  than  120  days  (180  days  for  new 
construction)  old  to  be  considered  valid. 
For  loans  closed  automatically,  this 
requirement  will  be  considered  satisfied 
if  the  date  of  the  employment 
verification  is  within  120  days  (180  days 
for  new  construction)  of  the  date  the 
note  is  signed.  For  prior  approval  loans, 
this  requirement  will  be  considered 
satisfied  if  the  verification  of 
employment  is  dated  within  120  days  of 
the  date  the  application  is  received  by 
VA. 

(2)  Active-duty  applicants,  (i)  In  the 
case  of  an  active-duty  applicant,  a 
military  Leave  &  Earnings  Statement  is 
required  and  will  be  used  instead  of  an 
employment  verification.  The  statement 
must  bie  no  more  than  120  days  old  (180 
days  for  new  construction)  and  must  be 
the  original  or  a  lender-certified  copy  of 
the  original.  For  loans  closed 
automatically,  this  requirement  is 
satisfied  if  the  date  of  the  Leave  & 
Earnings  Statement  is  within  120  days 
(180  days  for  new  construction)  of  the 
date  the  note  is  signed.  For  prior 
approval  loans,  this  requirement  will  be 
considered  satisfied  if  die  verification  of 
employment  is  dated  within  120  days  of 
the  date  the  application  is  received  by 
VA. 


(ii)  For  servicemembers  within  12 
months  of  release  from  active  duty, 
including  members  of  the  Reserves  or 
National  Guard,  one  of  the  following  is 
also  required: 

(A)  Documentation  that  the 
servicemember  has  in  fact  already 
reenlisted  or  extended  his/her  period  of 
active  duty  to  a  date  beyond  the  12- 
month  period  following  the  projected 
closing  of  the  loan. 

(B)  Verification  of  a  valid  offer  of  local 
civilian  employment  following  release 
from  active  duty.  All  data  pertinent  to 
sound  underwriting  procedures  (date 
employment  will  begin,  earnings,  etc.) 
must  be  included. 

(C)  A  statement  from  the 
servicemember  that  he/she  intends  to 
reenlist  or  extend  his/her  period  of 
active  duty  to  a  date  beyond  the  12 
month  period  following  the  projected 
loan  closing  date,  and  a  statement  from 
the  service  member's  commanding 
officer  confirming  that  the  service 
member  is  eligible  to  reenlist  or  extend 
his/her  active  duty  as  indicated  and  that 
the  commanding  officer  has  no  reason  to 
believe  that  such  reenlistment  or 
extension  of  active  duty  will  not  be 
granted. 

(D)  Other  unusually  strong  positive 
underwriting  factors,  such  as  a 
downpayment  of  at  least  10  percent, 
significant  cash  reserves,  or  clear 
evidence  of  strong  ties  to  the 
community  coupled  with  a  nonmilitary 
spouse's  income  so  high  that  only 
minimal  income  from  the  active  duty 
servicemember  is  needed  to  qualify. 

(iii)  Each  active-duty  member  who 
applies  for  a  loan  must  be  counseled 
through  the  use  of  VA  Form  26-0592. 
Counseling  Checklist  for  Military 
Homebuyers.  Lenders  must  submit  a 
signed  and  dated  VA  Form  26-0592 
with  each  prior  approval  loan 
application  or  automatic  loan  report 
involving  a  borrower  on  active  duty. 

(3)  Income  reliability.  Income 
received  by  the  borrower  and  spouse  is 
to  be  used  only  if  it  can  be  concluded 
that  the  income  will  continue  during  the 
foreseeable  future  and,  thus,  should  be 
properly  considered  in  determining 
ability  to  meet  the  mortgage  payments. 
If  an  employer  puts  N/A  or  otherwise 
declines  to  complete  a  verification  of 
employment  statement  regarding  the 
probability  of  continued  employment, 
no  further  action  is  required  of  the 
lender.  Reliability  will  be  determined 
based  on  the  duration  of  the  borrower's 
current  employment  together  with  his  or 
her  overall  documented  employment 
history.  There  can  be  no  discounting  of 
income  solely  because  it  is  derived  from 
an  annuity,  pension  or  other  retirement 
benefit,  or  from  part-time  employment. 


However,  unless  income  from  overtime 
work  and  part-time  or  second  jobs  can 
be  accorded  a  reasonable  likelihood  that 
it  is  continuous  and  will  continue  in  the 
foreseeable  future,  such  income  should 
not  be  used.  Generally,  the  reliability  of 
such  income  cannot  be  demonstrated 
unless  the  income  has  continued  for  2 
years.  The  hours  of  duty  and  other  work 
conditions  of  the  applicant's  primary 
job.  and  the  period  of  time  in  which  the 
applicant  was  employed  under  such 
arrangement,  must  be  such  as  to  permit 
a  clear  conclusion  as  to  a  good 
probability  that  overtime  or  part-time  or 
secondary  employment  can  and  will 
continue.  Income  from  overtime  work 
and  part-time  jobs  not  eligible  for 
inclusion  as  primary  income  may.  if 
properly  verified  for  at  least  12  months, 
be  used  to  offset  the  payments  due  on 
debts  and  obligations  of  an  intermediate 
term,  i.e.,  6  to  24  months.  Such  income 
must  be  described  in  the  loan  file.  The 
amount  of  any  pension  or  compensation 
and  other  income,  such  as  dividends 
from  stocks,  interest  from  bonds, 
savings  accounts,  or  other  deposits, 
rents,  royalties,  etc..  will  be  used  as 
primary  income  if  it  is  reasonable  to 
conclude  that  such  income  will 
continue  in  the  foreseeable  future. 
Otherwise,  it  may  be  used  only  to  offset 
intermediate-term  debts,  as  above.  Also, 
the  likely  duration  of  certain  military 
allowances  cannot  be  determined  and. 
therefore,  will  be  used  only  to  offset 
intermediate-term  debts,  as  above.  Such 
allowances  are:  Pro-pay.  flight  or  hazard 
pay,  and  overseas  or  combat  pay,  all  of 
which  are  subject  to  periodic  review 
and/or  testing  of  the  recipient  to 
ascertain  whether  eligibility  for  such 
pay  will  continue.  Only  if  it  can  be 
shown  that  such  pay  has  continued  for 
a  prolonged  period  and  can  be  expected 
to  continue  because  of  the  nature  of  the 
recipient's  assigned  duties,  will  such 
income  be  considered  as  primary 
income.  For  instance.  flig)it  pay  verified 
for  a  pilot  can  be  regarded  as  probably 
continuous  and.  thus,  should  be  added 
to  the  base  pay.  Income  derived  from 
service  in  the  Reserves  or  National 
Guard  may  be  used  if  the  applicant  has 
served  in  such  capacity  fat  a  period  of 
time  sufficient  to  evidence  g(X>d 
probability  that  such  income  will 
continue  beyond  12  months.  The  total 
period  of  active  and  reserve  service  may 
be  helpful  in  this  regard.  Otherwise, 
such  income  may  be  used  to  offset 
intermediate-term  debts.  There  are  a 
number  of  additional  income  sources 
whose  contingent  nature  precludes  their 
being  considered  as  available  for 
repayment  of  a  long-term  mortgage 
obligation.  Temporary  income  items 


such  as  VA  educational  allowances  and 
unemployment  compensation  do  not 
represent  stable  and  reliable  income  and 
will  not  be  taken  into  consideration  in 
determining  the  ability  of  the  veteran  to 
meet  the  income  requirement  of  the 
governing  law.  As  required  by  the  Equal 
Opportunity  Act  Amendments  of  1976, 
Public  Law  94-239.  income  from  public 
assistance  programs  is  used  to  qualify- 
for  a  loan  if  it  can  be  determined  that 
the  income  will  probably  continue  for  3 
years  or  more. 

(4)  Tax-exempt  income.  Special 
consideration  can  be  given  to  verified 
nontaxable  income  once  it  has  been 
established  that  such  income  is  likely  to 
continue  (and  remain  untaxed)  into  the 
foreseeable  future.  Such  income 
includes  certain  military  allowances, 
child  support  payments,  workers' 
compensation  benefits,  disability 
retirement  payments  and  certain  types 
of  public  assistance  payments.  In  such 
cases,  current  income  tax  withholding 
tables  may  be  used  to  determine  an 
amount  which  can  be  prudently 
employed  to  adjust  the  borrower's 
actual  income.  This  adjusted  or 
"grossed  up"  income  may  be  used  to 
calculate  the  monthly  debt-to-income 
ratio,  provided  the  analysis  is 
documented.  Only  the  borrower's  actual 
income  may  be  used  to  calculate  the 
residual  income.  Care  should  be 
exercised  to  ensure  that  the  income  is  in 
&ct  tax-exempt. 

(5)  Alimony,  child  support, 
maintenance,  workers'  compensation, 
foster  care  payments,  (i)  If  an  applicant 
chooses  to  reveal  income  bom  alimony, 
child  support  or  maintenance  payments 
(after  first  having  been  informed  that 
any  such  disclosure  is  voluntary 
pursuant  to  the  Federal  Reserve  Board's 
Regulation  B),  such  payments  are 
considered  as  income  to  the  extent  that 
the  payments  are  likely  to  be 
consistently  made.  Factors  to  be 
considered  in  determining  the 
likelihood  of  consistent  payments 
include,  but  are  not  limited  to:  Whether 
the  payments  are  received  pursuant  to  a 
written  agreement  or  court  decree;  the 
length  of  time  the  payments  have  been 
received;  the  regularity  of  receipt;  the 
availability  of  procedures  to  compel 
payment;  and  the  creditworthiness  of 
the  payor,  including  the  credit  history  of 
the  payor  when  available  under  the  Fair 
Credit  Reporting  Act  or  other  applicable 
laws.  However,  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681(b))  limits 
the  permissible  purposes  for  which 
credit  reports  may  be  ordered,  in  the 
absence  of  written  instructions  of  the 
consumer  to  whom  the  report  relates,  to 
business  transactions  involving  the 
subject  of  the  credit  report  or  extensions 


of  credit  to  the  subject  of  the  credit 
report. 

(ii)  If  the  applicant  chooses  to  reveal 
income  related  to  workers' 
compensation,  it  will  be  considered  as 
income  to  the  extent  it  can  be 
determined  such  income  will  continue. 

(iii)  Income  received  specifically  for 
the  care  of  any  foster  child(ren)  may  be 
counted  as  income  if  documented. 
Generally,  however,  such  foster  care 
income  is  to  be  used  only  to  balance  the 
expenses  of  caring  for  the  foster 
child(ren)  against  any  increased  residual 
income  requirements. 

(6)  Military  quarters  allowance.  With 
respect  to  off-base  housing  (quarters) 
allowances  for  service  personnel  on 
active  duty,  it  is  the  policy  of  the 
Department  of  Defense  to  utilize 
available  on-base  housing  when 
possible.  In  order  for  a  quarters 
allowance  to  be  considered  as 
continuing  income,  it  is  necessary  that 
the  applicant  furnish  written 
authorization  from  his  or  her 
commanding  officer  for  off-base 
housing.  This  authorization  should 
verify  that  quarters  will  not  be  made 
available  and  that  the  individual  should 
make  permanent  arrangements  for 
nonmilitary  housing.  A  Department  of 
Defense  form.  DD  Form  1747.  Status  of 
Housing  Availability,  is  used  by  the 
Family  Housing  Office  to  advise 
personnel  regarding  family  housing.  The 
applicant's  quarters  allowance  cannot 
be  considered  imless  item  b  (Permanent) 
or  d  is  completed  on  DD  Form  1747, 
dated  October  1990.  Of  course,  if  the 
applicant's  income  less  quarters 
allowance  is  sufficient,  there  is  no  need 
for  assurance  that  the  applicant  has 
permission  to  occupy  nonmilitary 
housing  provided  that  a  determination 
can  be  made  that  the  occupancy 
requirements  of  the  law  will  be  met. 
Also,  authorization  to  obtain  off-base 
housing  will  not  be  required  when 
certain  duty  assignments  would  clearly 
qualify  service  personnel  with  families 
for  quarters  allowance.  For  instance,  off- 
base  housing  authorizations  need  not  be 
obtained  for  service  personnel  stationed 
overseas  who  are  not  accompanied  by 
their  families,  recruiters  on  detached 
duty,  or  military  personnel  stationed  in 
areas  where  no  on-base  housing  exists. 
In  any  case  in  which  no  off-base 
housing  authorization  is  obtained,  an 
explanation  of  the  circumstances 
justifying  its  omission  must  be  included 
with  the  loan  application  except  when 
it  has  been  established  by  the  VA 
facility  of  jurisdiction  that  the  waiting 
lists  for  on-base  housing  are  so  long  that 
it  is  improbable  that  individuals 
desiring  to  purchase  off-base  housing 
would  be  precluded  from  doing  so  in 


the  foreseeable  future.  If  stations  make 
such  a  determination,  a  release  shall  be 
issued  to  inform  lenders. 

(7)  Automobile  (or  similar)  allowance. 
Generally,  automobile  allowances  are 
paid  to  cover  specific  expenses  related 
to  an  applicant's  employment,  and  it  is 
appropriate  to  use  such  income  to  ofbet 
a  corresponding  car  payment.  However, 
in  some  instances,  such  an  allowance 
may  exceed  the  car  payment.  With 
proper  documentation,  income  from  a 
car  allowance  which  exceeds  the  car 
payment  can  be  counted  as  effective 
income.  Likewise,  any  other  similar 
type  of  allowance  which  exceeds  the 
specific  expense  involved  may  be  added 
to  gross  income  to  the  extent  it  is 
doomiented  to  exceed  the  actual 
expense. 

(8)  Commissions.  When  all  or  a  major 
portion  of  the  veteran's  income  is 
derived  from  commissions,  it  will  be 
necessary  to  estabhsh  the  stability  of 
such  income  if  it  is  to  be  considered  in 
the  loan  analysis  for  the  repayment  of 
the  mortgage  debt  and/or  short-term 
obligations.  In  order  to  assess  the  value 
of  such  income,  lenders  should  obtain 
written  verification  of  the  actual  amount 
of  commissions  paid  to  date,  the  basis 
for  the  pajrment  of  such  commissions 
and  when  commissions  are  paid;  i.e.. 
monthly,  quarterly,  semiannually,  or 
annually.  Lenders  should  also  obtain 
signed  and  dated  individual  income  tax 
returns,  plus  applicable  schedules,  for 
the  previous  2  years,  or  for  whatever 
additional  {wriod  is  deemed  necessary 
to  properly  demonstrate  a  satisfactory 
earnings  record.  The  length  of  the 
veteran's  employment  in  the  type  of 
occupation  for  which  commissions  are 
paid  is  also  an  important  factor  in  the 
assessment  of  the  stability  of  the 
income.  If  the  veteran  has  been 
employed  for  a  relatively  short  time,  the 
income  should  not  ncmnally  be 
considered  stable  unless  the  product  cr 
service  was  the  same  or  closely  related 
to  the  product  or  service  sold  in  an 
immediate  prior  position.  Generally, 
income  from  commissions  is  considered 
stable  when  the  applicant  has  been 
receiving  such  income  for  at  least  2 
years.  Less  than  2  years  of  income  from 
commissions  cannot  usually  be 
considered  stable.  When  an  appUcant 
has  received  income  from  commissions 
for  less  than  1  year,  it  will  rarely  be 
possible  to  demonstrate  ^t  the  income 
is  stable  for  qualifying  purposes;  such 
cases  would  require  in-depth 
development. 

(9)  Self-employment.  Generally, 
income  from  self-employment  is 
considered  stable  when  the  applicant 
has  been  in  business  for  at  least  2  years. 
Less  than  2  years  of  income  from  self- 
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employment  cannot  usually  be 
considered  stable  unless  the  applicant 
has  had  previous  related  employment 
and/or  extensive  specialized  training. 
When  an  applicant  has  been  self- 
employed  less  than  1  year,  it  will  rarely 
be  possible  to  demonstrate  that  the 
income  is  stable  for  qualifying  purposes; 
such  cases  would  require  in-depth 
development.  The  following 
documentation  is  required  for  all  self- 
employed  borrowers: 

(0  A  profit-and-loss  statement  for  the 
prior  fiscal  year  (12-month  accounting 
cycle),  plus  the  period  year  to  date  since 
the  end  of  the  last  fiscal  year  (or  for 
whatever  shorter  period  records  may  be 
available),  and  balance  sheet  based  on 
the  financial  records.  The  financial 
statement  must  be  sufficient  for  a  loan 
underwriter  to  determine  the  necessary 
information  for  loan  approval  and  an 
independent  audit  (on  the  veteran  and/ 
or  the  business)  by  a  Certified  Public 
Accountant  will  be  required  if  necessary 
for  such  determination;  and 

(ii)  Copies  of  signed  individual 
income  tax  retiuns.  plus  all  applicable 
schedules  for  the  previous  2  years,  or  for 
whatever  additional  period  is  deemed 
necessary  to  properly  demonstrate  a 
satisfactory  earnings  record,  must  be 
obtained.  If  the  business  is  a  corporation 
or  partnership,  copies  of  signed  Federal 
business  income  tax  returns  for  the 
previous  two  years  plus  all  applicable 
schedules  for  the  corporation  or 
partnership  must  be  obtained;  and 

(iii)  If  the  business  is  a  cor{>oration  or 
partnership,  a  list  of  all  stockholders  or 
partners  showing  the  interest  each  holds 
in  the  business  will  be  required.  Some 
cases  may  justify  a  written  credit  report 
on  the  business  as  well  as  the  applicant. 
When  the  business  is  of  an  unusual  type 
and  it  is  difficult  to  determine  the 
probability  of  its  continued  operation, 
explanation  as  to  the  function  and 
purpose  of  the  business  may  be  needed 
from  the  applicant  and/or  any  other 
qualified  party  with  the  acknowledged 
expertise  to  express  a  valid  opinion. 

[loy  Recently  discharged  veterans. 
Loan  applications  received  fix)m 
recently  discharged  veterans  who  have 
little  or  no  employment  experience 
other  than  their  military  occupation  and 
from  veterans  seeking  VA-guaranteed 
loans  who  have  retired  after  20  years  of 
active  military  duty  require  special 
attention.  The  retirement  income  of  the 
latter  veterans  in  many  cases  may  not  be 
sufficient  to  meet  the  statutory  income 
requirements  for  the  loan  amount 
sought.  Many  have  obtained  full-time 
employment  and  have  been  employed 
in  their  new  jobs  for  a  very  short  time. 

(i)  It  is  essential  in  determining 
whether  veterans  in  these  categories 


qualify  from  the  income  standpoint  for 
the  amount  of  the  loan  sought,  that  the 
facts  in  respect  to  their  present 
employment  and  retirement  income  be 
fully  developed,  and  that  each  case  be 
considered  on  its  individual  merits. 

(ii)  In  most  cases  the  veteran's  current 
income  or  current  income  plus  his  or 
her  retirement  income  is  sufficient.  The 
problem  lies  in  determining  whether  it 
can  be  properly  concluded  that  such 
income  level  will  continue  for  the 
foreseeable  future.  If  the  veteran's 
employment  status  is  that  of  a  trainee  or 
an  apprentice,  this  will,  of  course,  be  a 
factor.  In  cases  of  the  self-employed,  the 
question  to  be  resolved  is  whether  there 
are  reasonable  prospects  that  the 
business  enterprise  will  be  successful 
and  produce  the  required  income. 
Unless  a  favorable  conclusion  can  be 
made,  the  income  from  such  source 
should  not  be  considered  in  the  loan 
analysis. 

(iii)  If  a  recently  discharged  veteran 
has  no  prior  employment  history  and 
the  veteran's  verification  of  employment 
shows  he  or  she  has  not  been  on  the  job 
a  sufficient  time  in  which  to  become 
established,  consideration  should  be 
given  to  the  duties  the  veteran 
performed  in  the  military  service.  When 
it  can  be  determined  that  the  duties  a 
veteran  i>erformed  in  the  service  are 
similar  or  are  in  direct  relation  to  the 
duties  of  the  applicant's  present 
position,  such  duties  may  be  construed 
as  adding  weight  to  his  or  her  present 
employment  experience  and  the  income 
fit)m  the  veteran's  present  employment 
thus  may  be  considered  available  for 
qualifying  the  loan,  notwithstanding  the 
fact  that  the  applicant  has  been  on  the 
present  job  only  a  short  time.  This  same 
principle  may  be  applied  to  veterans 
recently  retired  from  the  service.  In 
addition,  when  the  veteran's  income 
from  retirement,  in  relation  to  the  total 
of  the  estimated  shelter  expense,  long- 
term  debts  and  amount  available  for 
family  support,  is  such  that  only 
minimal  income  from  employment  is 
necessary  to  qualify  from  the  income 
standpoint,  it  would  be  proper  to 
resolve  the  doubt  in  favor  of  the  veteran. 
It  would  be  erroneous,  however,  to  give 
consideration  to  a  veteran's  income 
from  employment  for  a  short  duration  in 
a  job  requiring  skills  for  which  the 
applicant  has  had  no  training  or 
experience. 

(iv)  To  illustrate  the  provisions  of  this 
paragraph  (0.  it  would  be  proper  to  use 
short-term  employment  income  in 
qualifying  a  veteran  who  had  experience 
as  an  airplane  mechanic  in  the  military 
servioe  and  the  individual's 
employment  after  discharge  or 
retirement  from  the  service  is  in  the 


same  or  allied  fields;  e.g..  auto  mechanic 
or  machinist.  This  presumes,  however, 
that  the  verification  of  employment 
included  a  statement  that  the  veteran 
was  performing  the  duties  of  the  job 
satisfactorily,  the  possibifity  of 
continued  employment  was  favorable 
and  that  the  loan  application  is  eligible 
in  all  other  respects.  An  example  of 
nonqualifying  experience  is  that  of  a 
veteran  who  was  an  Air  Force  pilot  and 
has  been  employed  in  insurance  sales 
on  commission  for  a  short  time.  Most 
cases,  of  course,  fall  somewhere 
between  those  extremes.  It  is  for  this 
reason  that  the  facts  of  each  case  must 
be  fully  developed  prior  to  closing  the 
loan  automatically  or  submitting  the 
case  to  VA  for  prior  approval. 

(11)  Employment  ol  short  duration. 
The  provisions  of  paragraph  (f)(7)  of  this 
section  are  similarly  applicable  to 
applicants  whose  employment  is  of 
short  duration.  Such  cases  will  entail 
careful  consideration  of  the  employer's 
confirmation  of  employment, 
probability  of  permanency,  past 
employment  record,  the  applicant's 
qualifications  for  the  position,  and 
previous  training,  including  that 
received  in  the  military  service.  In  the 
event  that  such  considerations  do  not 
enable  a  determination  that  the  income 
from  the  veteran's  current  position  has 

a  reasonable  likelihood  of  continuance, 
such  income  should  not  be  considered 
in  the  analysis.  Applications  received 
from  persons  employed  in  the  buildine 
trades,  or  in  other  occupations  affected 
by  climatic  conditions,  should  be 
supported  by  documentation  evidencing 
the  applicant's  total  earnings  to  date  and 
covering  a  period  of  not  less  than  1  year 
as  well  as  signed  and  dated  copies  of 
complete  income  tax  retxims.  including 
all  schedules  for  the  past  2  years  or  for 
whatever  additional  period  is  deemed 
necessary  to  properly  demonstrate  a 
satisfactory  earnings  record.  If  the 
applicant  works  out  of  a  union, 
evidence  of  the  previous  year's  earnings 
should  be  obtained  together  with  a 
verification  of  employment  from  the 
current  employer. 

(12)  Rental  income. — (i)  Multi-unit 
subject  property.  When  the  loan  pertains 
to  a  structure  with  more  than  a  one- 
family  dwelling  unit,  the  prospective 
rental  income  will  not  be  considered 
unless  the  veteran  can  demonstrate  a 
reasonable  likelihood  of  success  as  a 
landlord,  and  sufficient  cash  reserves 
are  verified  to  enable  the  veteran  to 
carry  the  mortgage  loan  payments 
(principal,  interest,  taxes,  and 
insurance)  without  assistance  from  the 
rental  income  for  a  period  of  at  least  6 
months.  The  determination  of  the 
veteran's  likelihood  of  success  as  a 


landlord  will  be  based  on 
documentation  of  any  prior  experience 
in  managing  rental  units  or  other 
collection  activities.  The  amount  of 
rental  income  to  be  used  in  the  loan 
analysis  will  be  based  on  75  percent  of 
the  amount  indicated  on  the  lease  or 
rental  agreement,  unless  a  greater 
percentage  can  be  documented. 

(ii)  Rental  of  existing  home.  Proposed 
rental  of  a  veteran's  existing  property 
may  be  used  to  offset  the  mortgage 
payment  on  that  property,  provided 
there  is  no  indication  that  Uie  property 
will  be  difficult  to  rent.  If  available,  a 
copy  of  the  rental  agreement  should  be 
obtained.  It  is  the  responsibility  of  the 
loan  underwriter  to  be  aware  of  the 
condition  of  the  local  rental  market.  For 
instance,  in  areas  where  the  rental 
market  is  very  strong  the  absence  of  a 
lease  should  not  automatically  prohibit 
the  offset  of  the  mortgage  by  the 
proposed  rental  income. 

(iii)  Other  rental  property.  If  income 
from  rental  property  will  be  used  to 

Jualify  for  the  new  loan,  the 
ocumentation  required  of  a  self- 
employed  applicant  should  be  obtained 
together  with  evidence  of  cash  reserves 
equaling  3  months  PITI  on  the  rental 
property.  As  for  any  self-employed 
earnings  (see  paragraph  (0(7)  of  this 
section),  depreciation  claimed  may  be 
added  back  in  as  income.  In  the  case  of 
a  veteran  who  has  no  experience  as  a 
landlord,  it  is  unlikely  that  the  income 
from  a  rental  property  may  be  used  to 
qualify  for  the  new  loan. 

(13)  Taxes  and  other  deductions. 
Deductions  to  be  applied  for  Federal 
income  taxes  and  Social  Security  may 
be  obtained  from  the  Employer's  Tax 
Guide  (Qrcular  E)  issued  by  the  Internal 
Revenue  Service  (IRS).  (For  veterans 
receiving  a  mortgage  credit  certificate 
(MCC).  see  p>aragraph  (f)(14)  of  this 
section.)  Any  State  or  local  taxes  should 
be  estimated  or  obtained  fit>m  charts 
similar  to  those  provided  by  IRS  which 
may  be  available  in  those  states  with 
withholding  taxes.  A  determination  of 
the  amount  paid  or  withheld  for 
retirement  purftoses  should  be  made 
and  used  when  calculating  deductions 
from  gross  income.  In  determining 
whether  a  veteran-applicant  meets  the 
income  criteria  for  a  loan,  some 
consideration  may  be  given  to  the 
potential  tax  benefits  tiie  veteran  will 
realize  if  the  loan  is  approved.  This  can 
be  done  by  using  the  instructions  and 
worksheet  portion  of  IRS  Form  W-4, 
Employee's  Withholding  Allowance 
Certificate,  to  compute  Uie  total  number 
of  permissible  withholding  allowances. 
That  nimfiber  can  then  be  used  when 
referring  to  IRS  Circular  E  and  any 
appropriate  similar  State  withholding 


charts  to  arrive  at  the  amount  of  Federal 
and  State  income  tax  to  be  deducted 
finm  gross  income. 

(14)  Mortgage  credit  certificates,  (i) 
The  Internal  Revenue  Code,  as  amended 
by  the  Tax  Reform  Act  of  1984.  allows 
states  and  other  political  subdivisions  to 
trade  in  all  or  part  of  their  authority  to 
issue  mortgage  revenue  bonds  for 
authority  to  issue  MCCs.  Veterans  who 
are  recipients  of  MCCs  may  realize  a 
significant  reduction  in  their  income  tax 
lis^ility  by  receiving  a  Federal  tax  credit 
for  a  percentage  of  their  mortgage 
interest  payment  on  debt  incurred  on  or 
after  January  1, 1985. 

(ii)  Lenders  must  provide  a  copy  of 
the  MCC  to  VA  with  the  home  loan 
application.  The  MCC  will  specify  the 
rate  of  credit  allowed  and  the  amount  of 
certified  indebtedness;  i.e..  the 
indebtedness  incurred  by  the  veteran  to 
acquire  a  principal  residence  or  as  a 
qualified  home  improvement  or 
rehabilitation  loan. 

(iii)  For  credit  imderwriting  purposes, 
the  amount  of  tax  credit  allowed  to  a 
veteran  under  an  MCC  will  be  treated  as 
a  reduction  in  the  monthly  Federal 
income  tax.  For  example,  a  veteran 
having  a  $600  monthly  interest  payment 
and  an  MCC  providing  a  30-percent  tax 
credit  would  receive  a  $180  (30  percent 
X  $600)  tax  credit  each  month.  However, 
because  the  annual  tax  credit,  which 
amounts  to  $2,160  (12  x  $180),  exceeds 
$2,000  and  is  based  on  a  30-percent 
credit  rate,  the  maximum  tax  credit  the 
veteran  can  receive  is  limited  to  $2,000 
per  year  (Pub.  L.  98-369)  or  $167  per 
month  ($2,000/12).  As  a  consequence  of 
the  tax  credit,  the  interest  on  which  a 
deduction  can  be  taken  will  be  reduced 
by  the  amount  of  the  tax  credit  to  $433 
($600— $167).  This  reduction  should 
also  be  reflected  when  calculating 
Federal  income  tax. 

(iv)  For  underwriting  purposes,  the 
amount  of  the  tax  credit  is  limited  to  the 
amoimt  of  the  veteran's  maximum  tax 
liability.  If.  in  the  example  in  paragraph 
(0(14)(iii)  of  this  section,  the  veteran's 
tax  liabiUty  for  the  year  were  only 
$1,500.  the  monthly  tax  credit  would  be 
limited  to  $125  ($1,500/12). 

(g)  Credit.  The  conclusion  reached  as 
to  whether  or  not  the  veteran  and 
spouse  are  satisfactory  credit  risks  must 
also  be  based  on  a  careful  analysis  of  the 
available  credit  data.  Regulation  B  (12 
CFR  part  202).  promulgated  by  the 
Federal  Reserve  Board  pursuant  to  the 
Equal  Credit  Opportunity  Act.  requires 
that  lenders,  in  evaluating 
creditworthiness,  shall  consider,  on  the 
applicant's  request,  the  credit  history, 
when  available,  of  any  account  reported 
in  the  name  of  the  applicant's  spouse  or 
former  spouse  which  the  applicant  can 


demonstrate  accurately  reflects  the 
apphcant's  creditworthiness.  In  other 
than  community  property  states,  if  the 
spouse  will  not  be  contractually 
obligated  on  the  loan.  Regulation  B 
prohibits  any  request  for  or 
consideration  of  information  about  the 
spouse  concerning  income, 
employment,  assets  or  liabilities.  In 
commimity  property  states,  information 
concerning  a  spouse  may  be  requested 
and  considered  in  the  same  manner  as 
that  for  the  applicant. 

(1)  Adverse  data.  If  the  analysis 
develops  any  derogatory  credit 
information  and,  despite  such  facts,  it  is 
determined  that  the  veteran  and  spouse 
are  satisfactory  credit  risks,  the  basis  for 
the  decision  must  be  explained.  If  a 
veteran  and  spouse  have  debts 
outstanding  which  have  not  been  paid 
timely,  or  which  they  have  refused  to 
p>ay,  the  fact  that  the  outstanding  debts 
are  paid  after  the  acceptability  of  the 
credit  is  questioned  or  in  anticipation  <rf 
applying  for  new  credit  does  not,  of 
course,  alter  the  fact  that  the  record  fat 
paying  debts  has  been  unsatisfactory. 
With  respect  to  unpaid  debts,  lenders 
may  take  into  consideration  a  veteran's 
claim  of  bona  fide  or  legal  defenses. 
Such  defenses  are  not  applicable  when 
the  debt  has  been  reduced  to  judgment. 
Where  a  collection  account  has  been 
established,  if  it  is  determined  that  the 
borrower  is  a  satisfactory  credit  risk,  it 
is  not  mandatory  that  such  an  account 
be  paid  off  in  order  for  a  loan  to  be 
approved.  Court-ordered  judgments, 
however,  must  be  paid  off  before  a  new 
loan  is  approved. 

(2)  Bankruptcy.  When  the  credit 
information  shows  that  the  borrower  or 
spouse  has  been  discharged  in 
bankruptcy  under  the  "straight" 
liquidation  and  discharge  provisions  of 
the  bankruptcy  law.  this  would  not  in 
itself  disqualify  the  loan.  However,  in 
such  cases  it  is  necessary  to  develop 
complete  information  as  to  the  £acts  and 
circumstances  concerning  the 
bankruptcy.  Generally  speaking,  when 
the  borrower  or  spouse,  as  the  case  may 
be,  has  been  regularly  employed  (not 
self-employed)  and  has  been  discharged 
in  bankruptcy  within  the  last  one  to  two 
years,  it  probably  would  not  be  possible 
to  determine  that  the  borrower  or 
spouse  is  a  satisfactory  credit  risk  unless 
both  of  the  following  requirements  are 
satisfied: 

(i)  The  borrower  or  spouse  has 
obtained  credit  subsequent  to  the 
bankruptcy  and  has  met  the  credit 
payments  in  a  satisfactory  manner  over 
a  continued  period;  and 

(ii)  The  bankruptcy  was  caused  by 
circumstances  beyond  the  control  of  the 
IxHTOwer  or  spouse.  e.g.. 
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unemploynoent,  prolonged  strikes, 
medical  bills  not  covered  by  insurance. 
Divorce  is  not  generally  viewed  as 
beyond  the  control  of  the  borrower  and/ 
or  spouse.  The  circumstances  alleged 
must  be  verified.  If  a  borrower  or  spouse 
is  self-employed,  has  been  adjudicated 
bankrupt,  and  subsequently  obtains  a 
permanent  position,  a  finding  as  to 
satisfactory  credit  risk  may  be  made 
provided  there  is  no  derogatory  credit 
information  prior  to  self-employment, 
there  is  no  derogatory  credit  information 
subsequent  to  the  bankruptcy,  and  the 
tailure  of  the  business  was  not  due  to 
misconduct.  If  a  borrower  or  spouse  has 
been  discharged  in  bankruptcy  within 
the  past  12  months,  it  will  not  generally 
be  possible  to  determine  that  the 
borrower  or  spouse  is  a  satisfactory 
credit  risk. 

(3)  Petition  under  Chapter  13  of 
Bankruptcy  Code.  A  petition  under 
chapter  13  of  the  Bankruptcy  Code  filed 
by  the  borrower  or  spouse  is  indicative 
of  an  effort  to  pay  their  creditors.  Some 
plans  may  provide  for  full  payment  of 
debts  while  others  arrange  for  payment 
of  scaled-down  debts.  Regular  payments 
are  made  to  a  court-appointed  trustee 
over  a  2-to  3-year  period  (or  up  to  5 
years  in  some  cases).  When  the 
borrowers  have  made  all  payments  in  a 
satisfactory  maimer,  they  may  be 
considered  as  having  reestablished 
satisfactory  credit.  When  they  apply  for 
a  home  loan  before  completion  of  the 
payout  period,  favorable  consideration 
may  nevertheless  be  given  if  at  least  12 
months'  worth  of  payments  have  been 
made  satisfactorily  and  the  Trustee  or 
Bankruptcy  Judge  approves  of  the  new 
credit. 

(4)  Foreclosures,  (i)  When  the  credit 
information  shows  that  the  veteran  or 
spouse  has  had  a  foreclosure  on  a  prior 
mortgage;  e.g..  a  VA-guaranteed.  or 
HUD-insured  mortgage,  this  will  not  in 
itself  disqualify  the  borrower  from 
obtaining  the  loan.  Lenders  and  field 
station  personnel  should  refer  to  the 
preceding  guidelines  on  bankruptcies 
for  cases  involving  foreclosures.  As  with 
a  borrower  who  has  been  adjudicated 
bankrupt,  it  is  necessary  to  develop 
complete  information  as  to  the  facts  and 
circumstances  of  the  foreclosure. 

(ii)  When  VA  pays  a  claim  on  a  VA- 
guaranteed  loan  as  a  result  of  a 
foreclosure,  the  (Miginal  veteran  may  be 
required  to  repay  any  loss  to  the 
Government.  In  some  instances  VA  may 
waive  the  veteran's  debt,  in  part  or 
totally,  based  on  the  facts  and 
circumstances  of  the  case.  However, 
guaranty  entitlement  cannot  be  restored 
unless  the  Government's  loss  has  been 
repaid  in  full,  regardless  of  whether  or 
not  the  debt  has  oeen  waived. 


compromised,  or  discharged  in 
bankhiptcy.  Therefore,  a  veteran  who  is 
seeking  a  new  VA  loan  after  having 
experienced  a  foreclosure  on  a  prior  VA 
loan  will  in  most  cases  have  only 
remaining  entitlement  to  apply  to  the 
new  loan.  The  lender  should  assure  that 
the  veteran  has  sufficient  entitlement  for 
its  secondary  marketing  purposes. 

(5)  Federal  debts.  An  applicant  for  a 
Federally  assisted  loan  will  not  be 
considered  a  satisfactory  credit  risk  for 
such  loan  if  the  applicant  is  presently 
dehnquent  or  in  default  on  any  debt  to. 
the  Federal  Govenunent,  e.g.,  a  Small 
Business  Administration  loan,  a  U.S. 
Guaranteed  Student  loan,  a  debt  to  the 
Public  Health  Service,  or  where  there  is 
a  judgment  lien  against  the  applicant's 
property  for  a  debt  owed  to  the 
Govenmient.  The  applicant  may  not  be 
approved  for  the  loan  until  the 
delinquent  account  has  been  brought 
current  or  satisfactory  arrangements 
have  been  made  between  the  borrower 
and  the  Federal  agency  owed,  or  the 
judgment  is  paid  or  otherwise  satisfied. 
Of  course,  the  applicant  must  also  be 
able  to  otherwise  qualify  for  the  loan 
from  an  income  and  remaining  credit 
standpoint.  Refinancing  under  VA's 
interest  rate  reduction  refinancing 
provisions,  however,  is  allowed  even  if 
the  borrower  is  delinquent  on  the  VA 
guaranteed  mortgage  being  refinanced. 
Prior  approval  processing  is  required  in 
such  cases. 

(6)  Absence  of  credit  history.  The  fact 
that  recently  discharged  veterans  may 
have  had  no  opportunity  to  develop  a 
credit  history  will  not  preclude  a 
determination  of  satisfactory  credit. 
Similarly,  other  loan  appUcants  may  not 
have  established  credit  histories  as  a 
result  of  a  preference  for  purchasing 
consumer  items  with  cash  rather  than 
credit.  There  are  also  cases  in  which 
individuals  may  be  genuinely  wary  of 
acquiring  new  obligations  following 
bankruptcy,  consumer  credit  counseling 
(debt  proration),  or  other  disruptive 
credit  occurrence.  The  absence  of  the 
credit  history  in  these  cases  will  not 
generally  be  viewed  as  an  adverse  factor 
in  credit  underwriting.  However,  before 
a  fovorabie  decision  is  made  for  cases 
involving  bankruptcies  or  other 
derogatory  credit  factors,  efforts  should 
be  made  to  develop  evidence  of  timely 
payment  of  non-installment  debts  such 
as  rent  and  utilities.  It  is  anticipated  that 
this  special  consideration  in  the  absence 
of  a  credit  history  following  bankruptcy 
would  be  the  rare  case  and  generally 
confined  to  bankruptcies  that  occurred 
over  3  years  ago. 

(7)  Consumer  credit  counseling  plan. 
If  a  veteran,  or  veteran  and  spouse,  have 
prior  adverse  credit  and  are 


participating  in  a  Consumer  Credit 
Counseling  plan,  they  may  be 
determined  to  be  a  satisfactory  credit 
risk  if  they  demonstrate  12  months' 
satisfactory  payments  and  the 
counseling  agency  approves  the  new 
credit.  If  a  veteran,  or  veteran  and 
spouse,  have  good  prior  credit  and  are 
participating  in  a  Consumer  Credit 
Counseling  plan,  such  participation  is  to 
be  considered  a  neutral  factor,  or  even 
a  positive  factor,  in  determining 
ci«ditworthiness. 

(8)  Re-establishment  of  satisfactory 
credit.  In  circumstances  not  involving 
bankruptcy,  satisfactory  credit  is 
generally  considered  to  be  reestablished 
after  the  veteran,  or  veteran  and  spouse, 
have  made  satisfactory  payments  for  12 
months  after  the  date  of  the  last 
derogatory  credit  item. 

(9)  Long-term  v.  short-term  debts.  All 
known  debts  and  obligations  including 
any  alimony  and/or  child  support 
payments  of  the  borrower  and  spouse 
must  be  documented.  Significant 
liabilities,  to  be  deducted  from  the  total 
income  in  determining  ability  to  meet 
the  mortgage  payments  are  accounts 
that,  generally,  are  of  a  relatively  long 
term.  i.e..  10  months  or  over.  Other 
accounts  for  terms  of  less  than  10 
months  must,  of  course,  be  considered 
in  determining  ability  to  meet  family 
expenses.  Certainly,  any  severe  impact 
on  the  family's  resources  for  any  period 
of  time  must  be  considered  in  the  loan 
analysis.  For  example,  monthly 
payments  of  $300  on  an  auto  loan  with 
a  remaining  balance  of  $1,500  would  be 
included  in  those  obligations  to  be 
deducted  from  the  total  income 
regardless  of  the  fact  that  the  account 
can  be  expected  to  pay  out  in  5  months. 
It  is  clear  that  the  applicant  will,  in  this 
case,  continue  to  carry  the  burden  of 
those  $300  f>ayments  for  the  first,  most 
critical  months  of  the  home  loan. 

(10)  Requirements  for  verification.  If 
the  credit  investigation  reveals  debts  or 
obligations  of  a  material  nature  which 
were  not  divulged  by  the  applicant, 
lenders  must  be  certain  to  obtain 
clarification  as  to  the  status  of  such 
debts  frt)m  the  borrower.  A  proper 
analysis  is  obviously  not  possible  unless 
there  is  total  correlation  between  the 
obligations  claimed  by  the  borrower  and 
those  revealed  by  a  credit  report  or 
deposit  verification.  Conversely, 
significant  debts  and  obligations 
reported  by  the  borrower  must  be  dated. 
If  the  credit  report  fails  to  provide 
necessary  information  on  such  accounts, 
lenders  will  be  expected  to  obtain  their 
own  verifications  of  those  debts  directly 
from  the  credit  .irs.  Credit  reports  and 
verifications  must  be  no  more  than  120 
days  old  (180  days  for  new 


construction)  to  be  considmed  valid.  For 
loans  closed  automatically,  this 
requirement  will  be  considered  satisfied 
if  me  date  of  the  credit  report  or 
verification  is  within  120  days  (180  days 
for  new  construction)  of  the  date  the 
note  is  signed.  For  prior  approval  loans, 
this  requirement  will  be  considered 
satisfied  if  the  date  of  the  credit  report 
or  verification  is  within  120  days  of  the 
date  of  the  application  is  received  by 
VA.  Of  maJOT  significance  are  the 
applicant's  rental  history  and 
outstanding  or  recently  retired 
mortgages,  if  any,  particularly  prior  VA 
loans.  Lenders  ^ould  be  sure  ratings  on 
such  accoimts  are  obtained;  a  written 
explanation  is  required  when  ratings  are 
not  available.  A  determination  is 
necessary  as  to  whether  alimony  and/or 
child  support  payments  are  required.  . 
Verification  of  the  amount  of  such 
obligations  should  be  obtained, 
although  documentation  concerning  an 
applicant's  divorce  should  not  be 
obtained  automatically  unless  it  is 
necessary  to  verify  the  amount  of  any 
alimony  or  child  support  liability 
indicated  by  the  applicant.  If  in  die 
routine  couirse  of  processing  the  loan 
application,  however,  direct  evidence  is 
received  (e.g.,  from  the  credit  report) 
that  an  obligation  to  pay  alimony  or 
child  support  exists  (as  opposed  to  mere 
evidence  that  the  veteran  was 
previously  divorced),  the  discrepancy 
between  the  loan  application  and  credit 
report  can  and  should  be  fully  resolved 
in  the  same  manner  as  any  other  such 
discrepancy  would  be  handled.  When  a 
pay  stub  or  leave-and-eamings 
statement  indicates  an  allotment,  the 
lender  must  investigate  the  nature  of  the 
allotment(s)  to  determine  whether  the 
allotment  is  related  to  a  debt.  Debts 
assigned  to  an  ex-spouse  by  a  divorce 
decree  will  not  generally  be  charged 
against  a  veteran-borrower. 

(11)  Job-related  expenses.  Known  job- 
related  expenses  should  be  documented. 
This  will  include  costs  for  any 
dependent  care,  significant  commuting 
costs,  etc  When  a  family's 
circumstances  are  such  that  dependent 
care  arrangements  would  probably  be 
necessary,  it  is  important  to  determine 
the  cost  of  such  services  in  order  to 
arrive  at  an  accurate  total  of  deductions. 

(12)  Credit  reports.  Oedit  reports 
obtained  by  lenders  on  VA-guaranteed 
loan  applications  must  be  either  a  three- 
file  Meq^  Credit  Report  (MCR)  or  a 
Residential  Mortgage  Credit  Report 
(RMCR).  If  used,  the  RMCR  must  meet 
the  standards  fbnnulated  joinUy  by  the 
Deftartment  of  Veterans  Afbirs,  Federal 
National  Mortgage  Association,  Federal 
Home  Loan  Mortgage  Corporation, 
Federal  Housing  Administration, 


Farmers  Home  Administration,  credit 
repositories,  repository  affiliated 
consumer  reporting  agencies  and 
independent  consiuner  reporting 
agencies.  All  credit  reports  obtained  by 
the  lender  must  be  submitted  to  VA. 

(h)  Borrower's  personal  and  financial 
status.  The  number  and  ages  of 
dependents  have  an  important  bearing 
on  whether  income  after  deducticm  of 
fixed  charges  is  sufficient  to  support  the 
family.  Type  and  duration  of 
employment  of  both  the  borrower  and 
spouse  are  important  as  an  indication  of 
stability  of  their  employment.  The 
amount  of  liquid  assets  owned  by  the 
borrower  or  spouse,  or  both,  is  an 
important  factor  in  determining  tUat 
they  have  sufficient  funds  to  close  the 
loan,  as  well  as  being  significant  in 
analyzing  the  overall  qualifications  for 
the  loan.  (It  is  imperative  that  adequate 
cash  assets  &t>m  the  veteran's  own 
resoiiroes  are  verified  to  allow  the 
payment  (see  $  36.4336(a)(3))  of  any 
difference  between  the  sales  price  of  the 
property  and  the  loan  amoimt,  in 
addition  to  that  necessary  to  cover 
closing  costs,  if  the  sales  price  exceeds 
the  reasonable  value  established  by  VA.) 
Verifications  must  be  no  more  than  120 
days  old  (180  days  for  new 
construction)  to  be  considoed  valid.  For 
loans  closed  on  the  automatic  basis,  this 
requirement  will  be  considered  satisfied 
if  die  date  of  the  deposit  verification  is 
within  120  days  (180  days  for  new 
construction)  of  the  date  of  the  veteran's 
application  to  the  lender.  For  prior 
approval  loans,  this  requirement  will  be 
considered  satisfied  if  the  verification  of 
employment  is  dated  within  120  days  of 
the  date  the  application  is  received  by 
VA.  Current  monthly  rental  m  other 
housing  expense  is  an  important 
consideration  when  compared  to  that  to 
be  undertaken  in  connection  with  the 
contemplated  housing  purchase. 

(1)  Estimated  montiify  shelter 
expenses,  ft  is  important  that  mcmthly 
expenses  such  as  taxes,  insiuance, 
assessments  and  maintenance  and 
utilities  be  estimated  accurately  based 
on  property  location  and  type  of  house; 
e.g.,  old  or  new,  large  or  small,  rather 
than  using  or  applying  a  "rule  of 
thumb"  to  all  properties  alike. 
Maintenance  and  utility  amounts  for 
various  types  of  property  should  be 
realistically  estimated.  Local  utility 
companies  should  be  consulted  for 
current  rates.  The  age  and  type  of 
construction  of  a  house  may  well  affect 
these  expenses.  In  the  case  of 
condominiums  or  houses  in  a  planned 
unit  development  (PUD),  the  monthly 
amount  of  the  maintoumce  assessment 
payable  to  a  homeowners  association 
shoidd  be  added.  If  the  amount 


cunenUy  assessed  is  less  than  the 
maximum  provided  in  the  covenants  or 
master  deed,  and  it  appears  likely  that 
the  amount  will  be  insufficient  h» 
operation  of  the  condominium  or  PUD, 
the  amount  used  will  be  the  maximum 
the  veteran  could  be  charged.  If  it  is 
expected  that  real  estate  taxes  will  be 
raised,  m  if  any  special  assessments  are 
expected,  the  increased  or  additional 
amoimts  should  be  used.  In  special 
flood  hazard  areas,  include  the  premium 
for  any  required  flood  insurance. 

(j)  Lender  responsibility.  (1)  Lenders 
are  fully  responsible  for  developing  all 
credit  information;  Le.,  for  obtaining 
verifications  of  employment  and 
deposit,  credit  reports,  and  for  the 
accuracy  of  the  infionnation  contained 
in  the  loan  application. 

(2)  Verifications  of  employment  and 
deposits,  and  requests  for  credit  reports 
and/or  credit  infonnation  must  be 
initiated  and  received  by  the  lender. 

(3)  In  cases  where  the  real  estate 
lMt>ker/agent  or  any  other  party  requests 
any  of  this  information,  the  report(s) 
must  be  returned  directly  to  the  lender. 
This  fact  must  be  disclosed  by 
appropriately  completing  the  required 
certification  on  the  loan  application  or 
report  and  the  parties  must  be  identified 
as  agents  of  the  lender. 

(4)  Where  the  lender  relies  on  other 
parties  to  secure  any  of  the  credit  or 
employment  information  or  otherwise  ^ 
accepts  such  information  obtained  by 
any  other  party,  such  parties  shall  be 
construed  for  purposes  of  the 
submission  of  the  loan  documents  to  VA 
to  be  authorized  agents  of  the  lender, 
regardless  of  the  actual  relationship 
between  such  parties  and  the  lender, 
even  if  disclosure  is  not  provided  to  VA 
under  paragraph  (j)(3)  of  this  section. 
Any  negligent  or  williiil 
misrepresentation  by  such  parties  shall 
be  imputed  to  the  lendn*  as  if  the  lender 
had  processed  those  documents  and  the 
lender  shall  remain  responsible  for  the 
quality  and  acouacy  of  the  informaticm 
provided  to  VA. 

(5)  All  credit  reports  secured  by  the 
lender  or  other  parties  as  identified  in 
paragraphs  (j)(3)  and  ())(4)  of  this  section 
shall  be  provided  to  VA.  If  updated 
credit  reports  reflect  materially  diffierait 
informaticm  than  that  in  other  reports, 
such  discrepancies  must  be  explained 
by  the  lender  and  the  xdtimate  decision 
as  to  the  effiacts  of  the  discrepancy  upon 
the  loan  application  fully  addressed  1^ 
the  underwrite-. 

(k)  Lender  certification.  Lenders 
originating  loans  are  respcmsible  for 
determiiung  and  certifying  to  VA  on  the 
appropriate  application  or  closing  form 
that  the  loan  meets  all  statutory  and 
regulatory  requirements.  Lenders  will 
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affinnatively  certify  that  loans  were 
made  in  full  compliance  with  the  law 
and  loan  guaranty  regulations  as 
prescribed  in  this  section. 

(1)  Definitions.  The  definitions 
contained  in  part  42  of  this  title  and  the 
following  definitions  are  applicable  in 
this  section. 

(i)  Another  appropriate  amount.  In 
determining  the  appropriate  amount  of 
a  lender's  civil  penalty  in  cases  where 
the  Secretary  has  not  sustained  a  loss  or 
where  two  times  the  amount  of  the 
Secretary's  loss  on  the  loan  involved 
does  not  exceed  $10,000,  the  Secretary 
shall  consider: 

(A)  The  materiality  and  importance  of 
the  false  certification  to  the 
determination  to  issue  the  guaranty  or  to 
approve  the  assumption: 

(B)  The  frequency  and  past  pattern  of 
such  false  certifications  by  the  lender; 
and 

(C)  Any  exculpatory  or  mitigating 
circumstances. 

(ii)  Complaint  includes  the 
assessment  of  liability  served  pursuant 
to  this  section. 

(iii)  Defendant  means  a  lender  named 
in  the  complaint. 

(iv)  Lender  includes  the  holder 
approving  loan  assumptions  pursuant  to 
38  U.S.C.  3714. 

(2)  Procedures  for  certification,  (i)  As 
a  condition  to  VA  issuance  of  a  loan 

Saranty  on  all  loans  closed  on  or  after 
tober  27, 1994,  and  as  a  prerequisite 
to  an  efiective  loan  assumption  on  all 
loans  assumed  pursuant  to  38  U.S.C. 
3714  on  or  after  the  effective  date  of 
these  regulations,  the  following 
certification  shall  accompany  each  loan 
closing  or  assiunption  package: 

The  undersigned  lender  certifies  that  the 
(loan)  (assumption)  application,  all 
verifications  of  employinent.  deposit,  and 
other  income  and  credit  verification 
documents  have  been  processed  in 
compliance  with  38  CFR  part  36;  that  all 
credit  reports  obtained  or  generated  in 
connection  with  the  processing  of  this 
borrower's  (loan)  (assumption)  application 
have  been  provided  lo  VA:  that,  to  the  best 
of  the  undersigned  lender's  knowledge  and 
belief  the  (loan)  (assumption)  meets  the 
underwriting  standards  recited  in  chapter  37 
of  title  38  United  States  Code  and  3«  CFR 
part  36:  and  that  all  information  provided  in 
support  of  this  (loan)  (assumption)  is  true, 
complete  and  accurate  to  the  best  of  the 
undersigoed  lender's  knowledge  and  beliet 

(ii)  The  certification  shall  be  executed 
by  an  officer  of  the  lender  authorized  to 
execute  documents  and  act  on  behalf  of 
the  lender. 

(3)  Any  lender  who  knowingly  and 
willfully  makes  a  false  certification 
required  pursuant  to  §  36.4337(k)(2) 
shall  be  liable  to  the  United  States 
Government  for  a  dvil  penalty  equal  to 


two  times  the  amount  of  the  Secretary's 
loss  on  the  loan  involved  or  to  another 
appropriate  amount,  not  to  exceed 
$10,000,  whichever  is  greater. 

(1)  Assessment  of  lability.  (1)  Upon  an 
assessment  confirmed  by  the  Under 
Secretary  for  Benefits,  in  consultation 
with  the  Investigating  Official,  that  a 
certification,  as  required  in  this  section, 
is  false,  a  report  of  findings  of  the  Under 
Secretary  for  Benefits  shall  be  submitted 
to  the  Reviewing  Official  setting  forth: 

(i)  The  evidence  that  supports  the 
allegations  of  a  false  certification  and  of 
liability; 

(ii)  A  descri)>tion  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(iii)  The  amount  of  the  VA  demand  to 
be  made;  and 

(iv)  Any  exculpatory  or  mitigating 
drciunstances  that  may  relate  to  the 
certification. 

(2)  The  Reviewing  Official  shall 
review  all  of  the  information  provided 
and  will  either  inform  the  Under 
Secretary  for  Benefits  and  the 
Investigating  Official  that  there  is  not 
adequate  evidence,  that  the  lender  is 
liable,  or  serve  a  complaint  on  the 
lender  stating: 

(i)  The  allegations  of  a  false 
certification  and  of  liability; 

(ii)  The  amount  being  assessed  by  the 
Secretary  and  the  basis  for  the  amount 
assessed; 

(iii)  Instructions  on  how  to  satisfy  the 
assessment  and  how  to  file  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  lender's  right  to  request 
a  hearing  by  filing  an  answer  and  to  be 
represented  by  counsel;  and 

(iv)  That  Culure  to  file  an  answer 
within  30  days  of  the  complaint  will 
result  in  the  imposition  of  the 
assessment  without  right  to  appeal  the 
assessment  to  the  Secretary. 

(m)  Hearing  procedures.  A  lender 
hearing  on  an  assessment  established 
pursuant  to  this  section  shall  be 
governed  by  the  procedures  recited  at  38 
CFR  42.8  through  42.47. 

(n)  Additional  remedies.  Any 
assessment  under  this  section  may  be  in 
addition  to  other  remedies  available  to 
VA.  such  as  debarment  and  suspension 
pursuant  to  38  U.S.C.  3704  and  part  44 
of  this  title  or  loss  of  automatic 
processing  authority  pursuant  to  38 
U.S.C  3702,  or  other  actions  by  the 
Govenunent  imder  any  other  law 
including  but  not  limited  to  title  18, 
U.S.C  and  31  U.S.C  3732. 

(Authority:  38  U.S.C  3703,  3710.) 

(FR  Doc  97-11808  Filed  5-6-97;  8:45  am] 
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40  CFR  Part  52 
PNS4-1b;  FRL-6819^] 

Approval  and  Promulgation  of  Stata 
Imptomantation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  following  as  revisions  to  the  Indiana 
State  Implementation  (SIP)  plan:  a  Rate- 
Of-Progress  (ROP)  plan  to  reduce 
volatile  organic  compound  (VOC) 
emissions  in  Clark  and  Floyd  Counties 
by  15  percent  (%)  by  November  15, 
1996;  1996  corrections  to  Clark  and 
Floyd  Counties'  1990  base  year  emission 
inventory  (to  establish  an  accurate  base 
line  for  the  15%  ROP  plan); 
construction  permits  requiring  VOC 
emission  control  at  Rhodes. 
Incorporated  in  Charlestown,  Clark 
County;  and  a  ridesharing  program 
affecting  commuters  in  Clark  and  Floyd 
Counties.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  prof>osed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  conunenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Conunents  on  this  proposed  rule 
must  be  received  on  or  before  June  6. 
1997. 

A00RES8ES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR18-)),  Enviroiunental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Enviroiunental 
Protection  Specialist,  Regulation 


Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 
SUPPLBiENTARV  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  April  16, 1997. 
WillinBE.Mne, 
Acting  Beponal  Administrator. 
[FR  Doc  97-11909  Filed  5-6-97;  8:45  am) 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPartaS2and60 
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Claan  Air  Act  Approval  and 
Pramikiallon  of  Stale  iaiiiianMntallon 
Plan;  Utah;  Standaida  of  Parformanca 
for  Naw  StaHonafy  Soureaa 

aomcy:  Environmental  Piotectim 

Agnicy(EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  {SVP) 
revision  submitted  by  the  ^te  of  Utah 
with  a  letter  dated  November  20, 1996. 
The  submittal  included  the  State 
adoption  of  anew  rule.  R307-18-1, 
wrhich  inccuporates  1^  rrfarenoe  the 
Federal  new  source  performance 
standards  (NSP^  in  40  CFR  part  60,  as 
in  effisd  (m  Mandi  12, 1996. 

In  the  final  rules  aectiim  of  this 
Federal  Kagiatar,  EPA  is  acting  on  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  nonamtroversial 
revisicm  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  EPA's  action  is  set  fiorth  in  the  direct 
final  rule.  If  no  adverse  oanments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
and  the  direct  final  rule  will  become 
effective.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  intoested  in  commenting 
on  tltis  document  should  do  so  at  this 
time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  6, 
1997. 

AOORESSeS:  Written  comments  on  this 
action  should  be  addressed  to  Vidd 


Stamper,  aP2-A,  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the  State's 
submittal  and  documents  relevant  to 
this  proposed  rule  are  available  for 
inspection  diuing  normal  business 
hours  at  the  following  locations:  Air 
Program,  Environmental  Protection 
Agency,  Region  Vm.  999  18th  Street, 
suite  500,  Dniver,  Colorado  80202- 
2405;  and  Division  of  Air  Quality,  Utah 
Department  of  Environmental  Qdality, 
150  North  1950  West,  P.O.  Box  144820, 
Sah  Lake  aty.  Utah  84114-4820. 
FOR  FURTHER  WrORMATICN  CONTACT: 
Vicki  Stamper,  EPA  Region  Vm.  (303) 
312-6445. 

SUPPLEMENTARY  STORMATION:  See  the 

information  provided  in  the  direct  &ial 
action  wdiich  is  located  in  the  rules 
section  of  this  Federal  I 


Dated:  April  18, 1997. 
fad^W.McGraw, 
Acting  Aegiono/ Admiiuctnitar. 
(FR  Doc.  97-11914  Piled  5-6-47;  8:45  am] 
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AddMon  Of  DioxiR  antf  DIoahMJka 
CowMiouiMla:  ItodMleaMiHi  of 
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aocncy;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  In  response  to  a  petitimi  filed 
under  section  313(eKl)  of  die 
Emergency  Planning  and  Community 
Ri^t'to-Know  Act  of  1986  (EPCRA), 
EPA  is  proposing  to  add  a  chemical 
categcHy  that  indudes  dioxin  and  27 
dio)dn-like  compounds  to  the  list  of 
toxic  chemicals  sutqect  to  the  reporting 
requiremmts  imder  EPCRA  secticm  313 
and  section  6607  of  the  Pollutim 
Prevention  Act  of  1990  (FPA).  EPA 
believes  that  dioxin  and  the  dioxin-like 
compounds  that  are  induded  in  the 
petition,  meet  the  criteria  for  addition  to 
the  list  of  toxic  substances  as 
established  in  EPCRA  section 
313(d)(2)(B).  EPA  is  also  proposing  to 
modify  die  existing  EPCRA  section  313 
listing  for  polychlorintfed  biphenyls 
(PCBs)  in  (»der  to  exdude  those  PCBs 
that  are  induded  in  the  proposed  dioxin 
and  dioxin-like  omipounds  categcny. 


DATES:  Written  conunents  must  be 
received  by  July  7, 1997. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Cleric, TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401 M  St,  SW.,  Rm. 
G-099,  Wash^on,  DC  20460. 
Attention:  Docket  Control  Number 
CX>PTS-400109.  Conunents  containing 
infcnmation  daimed  as  confidential 
must  be  clearfy  mariced  as  confidential 
business  information  (CBI).  If  CBI  is 
claimed,  three  additional  sanitized 
copies  must  also  be  submitted. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
the  rulemaking  reaml  and  will  be 
available  for  pubUc  inspection. 
Comments  should  indude  the  docket 
control  number  for  this  proposal, 
CXTTS-400111,  and  the  name  of  the 
EPA  contact  for  this  proposal.  Unit  VIL 
of  this  preamble  contains  additional 
information  xm.  suboutting  conunents 
containing  infcHmaticm  claimed  as  CBL 

Comments  and  drta  may  also  be 
submitted  .riectronically  hy  sending 
electronic  mail  (e-mail)  to: 
opptjicio0epamail.epa.gov.  Electronic  ~ 
comments  must  be  sutmiitted  as  an 
ASCn  file  avoiding  die  use  of  special 
diaractars  and  any  form  of  encryption. 
Comments  and  dMa  jvill  also  be 
acontted  on  diskain  WordPerfect  5.1 
file  Rvmat  or  ASCn  file  fennat  All 
comments  ^id  data  in  electronic  fonn 
must  be  identified  by  the  docket  control 
number  OPPTS-400109.  No  CBI  should 
be  sidmitted  through  e-maiL  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  DqKxitary 
Libraries.  Additional  information  on 
^ectronic  sabmissions  can  be  found  in 
Unit  Vn.  of  this  |Heamble. 
FOR  FURTHER  MPORMATION  OONTACT: 
Daniel  R.  Bushman,  Acting  Petitions 
Coordinatar.  202-260-3882,  e-mail: 
lwishman.daniel#wpwmail.epa.gov.  for 
qMcific  information  on  this  propoeed 
rule,  ot  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Enviranmental  Protection  Agency,  Mail 
Code  5101, 401 M  St,  SW.,  Washington, 
DC  20460,  Toll  fiee:  1^600-535-0202.  in 
Virginia  and  Alaska:  703-412-9877  ot 
Toll  free  TDD:  1-800-553-7672. 
SUPPLEMBITARY  WFORMATION: 

L  Introdnctian 

A.  Regulated  Entities 

Entities  potOTitially  regulated  by  this 
action  are  those  which  manufecture, 
process,  or  otherwise  use  any  of  the  28 
chemicals  induded  in  the  propoeed 
category  and  w^ch  are  subject  to  the 
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reporting  reqxiirements  of  section  313  of 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA),  42  U.S.C  11023  and  section 
6607  of  the  Polluticm  Prevention  Act  of 
1990  (PPA).  42  U.S.C.  13106.  However, 
based  on  what  EPA  knows  about  the 
sources  of  the  chemicals  in  the 
proposed  category,  EPA  believes  that, 
under  ciurent  reporting  thresholds,  it  is 
highly  imlikely  that  any  entities  will  be 
required  to  report  for  the  proposed 
chemical  category.  If  thresholds  are 
lowered  in  the  future,  then  some  of  the 
potentially  regulated  categories  and 
entities  would  include: 


Catogoiy 

Examptae  o(  ragulalad  en- 

tMlas 

Industry 

FaoMies  ttiat  mdnarale 

nidpal  soM  waste,  sew- 

wastas  that  cuiMaiii  cNo- 

rine;  ntanuiaclure 

ctitorinalad  organic  oom- 

sucti  as  steel  produc- 

tion, snwNvig  oper- 

ations, and  scrap  malal 

raoovery  lumaoas;  bum 

coal,  wood,  patiuleuii 

products,  and  used  tires: 

treat  or  dtapoae  of  poly- 

cMorinalad  biphanyts. 

Federal  Qowenv 

Federal  Agencies  Itwt  are 

mam 

engaged  in  Ihe  comtxja- 

tion  of  wastes. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  reeders  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  acticm.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
Cidlity  would  be  regulated  by  this 
action,  you  should  carefully  examin«> 
the  applicability  criteria  in  part  372 
subpart  B  ofTide  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
Questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  Statutory  Authority 

This  action  is  taken  under  section 
313(d)(1)  of  EPCRA.  EPCRA  is  also 
refinred  to  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  (Pub.  L.  99-499). 


C.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
in  amounts  above  reporting  threshold 
levels,  to  report  their  environmental 
releases  of  such  chemicals  annually. 
Beginning  with  the  1991  reporting  year, 
such  facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  piusuant  to  section  6607  of 
PPA.  When  enacted,  section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  Under  section 
313(e)(1).  any  person  may  petition  EPA 
to  add  chemicals  to  or  delete  chemicals 
from  the  Ust.  EPA  has  added  and 
deleted  chemicals  from  the  original 
statutory  list.  Pursuant  to  EPCRA 
section  313(e)(1).  EPA  must  respond  to 
petitions  within  180  days  either  by 
initiating  a  rulemaking  or  by  pubUshing 
an  explanation  of  why  the  petition  has 
been  denied.  * 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
RegiiAer  of  February  4. 1987  (52  FR 
3479).  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23. 1991  (56  FR 
23703),  EPA  issued  a  statemmt  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 
EPA  has  published  a  statement 
clarifying  its  interpretation  of  the 
section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemicals  bam  the 
section  313  toxic  chemical  list  (59  FR 
61432;  November  30, 1994)  (F1U^^922- 
2). 

n.  Deacription  of  Petition 

On  August  28. 1996.  EPA  received  a 
petition  from  Commimities  For  A  Better 
Environment  to  add  dioxin  and  27 
dioxin-like  comfmunds  to  the  list  of 
chemicals  subject  to  the  reporting 
requirements  of  EPCRA  section  313  and 
PPA  section  6607.  The  petitioner 
believes  that  because  dioxin  and  dioxin- 
like  compounds  are  highly  toxic,  persist 
and  bioacciunulate  in  the  environment, 
and  may  cause  severe  adverse  health 
effects,  they  meet  the  listing  criteria  of 
EPCRA  section  313(d)(2).  The  petitioner 
also  requested  that  EPA  lower  the 
reporting  thresholds  for  these  chemicals 
because  under  current  reporting 
thresholds  no  facilities  would  be 
required  to  file  a  report  on  these 
chemicals,  and  thus  the  public  would 


not  be  able  to  obtain  information  on 
releases  of  these  highly  toxic  and 
environmentally  persistent  chemicals. 
Although  the  petition  to  add  these 
chemicals  to  the  EPCRA  section  313  list 
is  subject  to  the  180-day  statutory 
petition  response  deadline  discussed  in 
Unit  I.e.  of  this  preamble,  the  request  to 
lower  the  reporting  thresholds  is  not 
subject  to  this  statutory  deadline  (see 
EPCRA  section  313(0(2)). 

m.  Technical  Review  of  the  Petition 

The  technical  review  of  the  petition  to 
add  dioxin  and  dioxin-like  compounds 
to  the  EPCRA  section  313  list  of  toxic 
chemicals  included  an  analysis  of  the 
chemistry  (Ref.  1),  environmental  fate 
(Ref.  2).  and  health  effects  (Ref.  3)  data 
available  for  dioxin  and  the  27  dioxin- 
like  compounds  identified  in  the 
petition.  A  stunmary  of  the  review  of  the 
available  data  is  provided  below  and  a 
more  detailed  discussion  can  be  found 
in  the  EPA  technical  reports  (Re&.  1, 2. 
and  3)  and  other  cited  references. 

A.  Chemistry,  Use  and  Sources 

The  petitioner  requested  the  addition 
of  dioxin  and  dioxin-like  oxnpounds  to 
the  EPCRA  section  313  list  of  toxic 
chemicals.  Dioxin  and  dioxin-like 
compounds  refers  to  a  group  of  28 
environmentally  stable  compounds 
which  includes  7  polychlorinated 
dibenzo-p-dioxins  (CDDs).  10 
polychlorinated  dibenzofiirans  (CDFs), 
and  11  co-planar  polychlorinated 
biphenyls  (PCBs).  The  chemical 
structures  and  nomenclature  for  these 
compounds  are  discussed  below. 

The  structure  of  dibenzo-p-dioxin  and 
the  conventional  numbering  system  for 
substituent  positions  are  shown  below: 


6  4 

Chlorine  can  be  substituted  at  the  8 
possible  positions  marked  on  the  two 
benzene  rings  to  give  75  different 
congeners  of  chlorinated  dibenzo-p- 
dioxins.  Only  the  seven  CDDs,  having 
chl(Mine  sulwtitution  at  the  2,  3,  7,  and 
8  positions,  are  thought  to  have  dioxin- 
like  toxicity  (i.e.  toxicity  similar  to 
2.3.7.8-tetrachlorodibenzo-p-dioxin 
which  is  referred  to  simply  as  "dioxin" 
or  2.3.7,8-TCDD).  The  seven  CDDs 
included  in  the  petition  contain  four  to 
eight  chlorines.  The  chemical  names  for 
the  seven  CDDs  are  listed  below  with 
their  corresponding  Chemical  Abstract 
Service  Registry  Numbers  (CAS  No.)  in 
parenthesis: 


1 .2.3.4,6,7,8-heptachlorodibenzo-p- 
dioxin.  (35822-46-9) 

1 .2 .3 .4,7 .8-hexachlorodibenzo-p- 
dioxin,  (39227-28-6) 

1 ,2,3,6,7.8-hexachlorodibenzo-p- 
dioxin.  (57653-85-7) 

1.2.3.7.8,9-hexachlorodibenzo-p- 
dioxin.  (19408-74-3) 

1.2,3,4.6.7.8.9-octachlorodibenzo-p- 
dioxin,  (3268-87-9) 

1 .2.3.7,8-paitachlorodibenzo-p- 
dioxin,  (40321-76-4) 

2,3,7,8-tetrachl6rodibenzo-p-dioxin, 
(1746-01-6) 

The  structiire  of  dibenzofuran  and  the 
conventional  numbering  system  for 
substituent  positions  are  shown  below. 


6  4 

Chlorine  can  be  substituted  at  the  8 
possible  positions  maritied  on  the  2 
benzene  rings  to  give  135  difiinent 
OMigeners  of  chlorinated  dibenzofiirans. 
Only  10  CDFs.  having  chlorine 
substitution  at  the  2,  3, 7,  and  8 
positions,  are  thou^t  to  have  dioxin- 
like  toxicity.  The  10  CDFs  included  in 
the  petition  have  4  to  8  dilorines.  The 
chemical  names  for  the  10  CDFs  are 
listed  below  with  their  conesptHiding 
CAS  Nos.  in  parenthesis: 

1,2,3,4,6,7,8- 
heptachloro^ibenzofuran,  (67562-39-4) 

1,2.3,4.7,8,9- 
heptachlorotdibenzofiiran.  (55673-89-7) 

1.2.3.4.7.8-hexadilorodibenzofiiian. 
(70648-26-9) 

1,2,3,6.7,8-hexachlorodibenzofnran, 
(57117-44-9J 

1,2.3.7,8.9-hexachlorodibenzofiiran, 
(72918-21-S 

2,3,4,6,7,8-hexachl(Hodibenzofiiran. 
(60851-34-5J 

1,2,3,4,6,7,8,9- 
octachlorodlbenzofuran,  (39001-02-0) 

1 .2.3 ,7.8-pentachlorodibenzofuran. 
(57117-41-6) 

2,3,4,7,8-bentachlorodibenzofuran, 
(57117-31-4) 

2,3,7,8-tetrachlorodibenzofuran, 
(51207-31-9) 

The  structure  of  biphenyl  and  the 
conventional  numbering  system  are 
shown  below. 


6,  and  6')  can  be  chlorinated  to  give  209 
difiiarent  congeners  of  chlorinated 
biphenyls.  Eleven  PCBs  believed  to  have 
dioxin-like  toxicity  are  included  in  the 
petition.  These  11  PCBs  have  4  to  7 
chlorine  atoms,  but  contain  no  more 
than  1  chlorine  at  the  4  ortho  positions 
(i.e..  2.  2'.  6  or  6')  and  all  have  2 
chlorines  at  the  para  positions  (i.e.,  4 
and  4')  and  at  least  2  chlorines  at  the 
meta  positions  (i.e.,  3,  3'.  5.  or  5').  All 
11  are  regarded  as  coplanar  PCBs. 
Coplanar  PCBs  are  those  in  which  the 
two  benzene  rin^  can  rotate  into  the 
same  plane.  The  two  benzmie  rings  can 
rotate  into  the  same  plane  since  chorine 
substitution  in  only  aao  of  the  ortho 
positicms  does  not  block  the  rotation  of 
the  two  benzene  rings  over  the  IxHid 
connecting  positions  1  and  1'.  The 
chemical  names  for  the  11  PCBs 
included  in  the  petition  are  listed  below 
with  their  corresponding  CAS  Nos.  in 


5'    6'         6      5 

The  10  positions  marked  on  the  2 
benzene  rings  (i.e..  2',  3, 3',  4, 4',  5,  5', 


2,3,3',4,4',5,S'-heptachlorobiphenyl, 
(39635-31-9) 

2,3,3',4.4',5-hexacbloro)Hphenyl, 
(38380-08-4) 

2.3,3'.4,4',5'-hexachlorobiph«iyl. 
(69782-90-7) 

2,3',4,4',5,5'-hexaddorobipfaenyl, 
(52663-72-6) 

3,3'.4.4'.5.S'-hexachlorobiphenyl. 
(32774-16-6) 

2.3,3'.4,4'-pentachlorabiphenyl, 
(32598-14-4) 

2.3,4,4',5-pentachlorobiphenyl, 
(74472-37-0) 

2,3',4,4'.5-pentachlorobiphenyl, 
(31508-00-6) 

2'.3,4.4',5-pentachlorobiphenyl, 
(65510-44-3) 

3,3'.4,4'.5-pentachl<mibiphenyl. 
(5/465-28-8) 

3.3'.4.4'-tetrachlorobiphenyl.  (32598- 
13-3) 

Except  for  laboratory  scale 
preparation  for  chemical  analysis  and 
testing.  CDDs  and  CDFs  have  never  been 
produced  intenticmally  for  any 
commercial  use;  rather,  they  occur  as 
trace  contaminants  in  many  chemical- 
industrial  and  thermal  processes,  and 
may  be  present  in  the  chemical  products 
and  waste  streams  from  such  processes. 
PCBs,  however,  were  conmwicially 
produced  in  large  quantities  and.  as 
discussed  below,  wen  used  in  the  U.S. 
mainly  as  nonflammable  and  heat 
resistant  fluids  for  transformers  and  as 
dielectric  media  for  capacitors.  Except 
for  small  quantities  of  PCBs  that  are 
inadvertently  genoated  during  an 
excluded  manuCacturing  process  and 
exemptions  that  have  beni  granted  by 
EPA  under  section  6(e)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for  the 
manufacture  of  PCBs  for  research  and 
development  purposes,  the 


manufacturing  of  PCBs  was  banned  in 
the  U.S.  in  1979  and  their  use  and 
disposal  regulated.  However.  PCBs 
continue  to  be  released  to  the 
environment  through  the  use  and 
disposal  of  products  manufactured  years 
ago. 

CDDs  and  CDFs  are  classified  as 
chlorinated  tricyclic  aranatic 
hydrocarbons  and  they  are  structurally 
very  similar  and  have  similar  physiou 
and  chonical  properties.  CDDs  and 
CDFs  normally  exist  as  complex 
mixtures  of  congeners.  One  of  the 
congeners,  2,3,7,8-TCIM},  has  beoi 
extensively  studied  due  to  its  high 
toxicity  (Ret  4).  The  7  CDDs  and  10 
CDFs  included  in  the  petition  are  hi^ 
melting  solids.  They  have  extremely  low 
vapor  pressures,  are  higUy  insc^ble  in 
water,  are  quite  lipoidiilic.  and  tend  to 
pwsist  and  bioaccumulate  in  the 
environmait  (see  Unit  ULB.  of  this 
preamble  tot  a  more  complete 
discussion  of  environmental  fate 
including  persistence  and 
bioaccumiilation).  They  are  classified  as 
Upophilic  since  2.3.7.8-TCDD  is  more 
soluole  in  many  organic  solvents,  fats, 
and  oils  than  in  water,  although  die 
overall  striubility  of  2,3.7,8-Ta30  in 
organic  solvents  is  quite  low.  The  watn- 
solubility  of  2.3.7,8-TCDD  is  about  19 
parts  per  trillion  (ppt),  while  that  of 
2.3,7,8-tetiadiloro(ubeDZofuFan  is  about 
420  ppt  Generally,  watm  solubiUty 
decreases  as  the  dilorine  substitution 
increases.  The  CDDs  and  CDFs  are 
stable  toward  heat,  oxidaticm.  adds,  and 
alkalies.  CDDs  and  CD¥s  can  be 
photolyaed  by  sunlight  or  ultraviolet 
radiation  (Refs.  5  and  6).  The  melting 
point,  water  solubility,  vapw  pressure, 
and  log  Ko.  of  die  17  CDDs  and  CDFs 
includsd  in  the  petitim  have  all  been 
measured  or  calculated  (Ref.  1). 

PCBs  difiiar  structurally  frtMU  CDDs 
and  CDFs,  3ret  some  have  similar 
physical  and  chemical  properties.  They 
are  chemically  stable,  have  low  vapor 
pressure,  have  low  water  solubility  (1 
part  per  billion  (ppb)),  and  they  are  ve^r 
lipophilic  Due  to  their  high  thermal 
stability,  low  flammahility,  high  heat 
capacity,  and  low  electriad 
conductivity,  PCBs.  under  the  U.S.  trade 
name  Aroclor  series,  were  highly 
favored  as  cooling  liquids  in  electrical 
equipment  frxim  1929  to  1979.  The 
Aroclor  series  vary  greatly  in  cmigener 
numbers  and  compositions.  Although 
most  of  the  individual  congeners  are 
solids.  Aroclors.  since  they  are  complex 
mixtures,  exist  as  oils,  viscous  liquids, 
<x  stidcy  resins  (Ref.  7).  PCBs  are 
undiai^ed  in  the  presence  of  oxygen 
and  active  metals  at  temperatures  up  to 
170 1:  (Ref.  7).  Pyrolysis  of  tedinical 
grade  PCBs  produces  CDFs  (Ref.  8).  In 
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the  presence  of  a  hydrogen  donor,  PCBs 
undergo  photodechlorination  when 
exposed  to  sunlight  or  ultraviolet 
radiation.  With  the  exception  of  the 
vapor  pressure  for  1  PCB,  EPA  has 
identified  measured  or  calculated 
melting  points,  vapor  pressures,  and  log 
KowS  for  each  of  the  11  PCBs  (Ref.  1). 

From  1929  to  1977,  PCBs  were 
produced  commercially  in  the  U.S.  in 
large  quantities  by  catalytic  partial 
chlorination  of  biphenyl  under  heated 
conditions  to  produce  complex 
mixtures,  each  containing  60  to  90 
different  congeners  and  a  specific 
percent  of  chlorine  (Refs.  7  and  9). 
Because  of  their  excellent  thermal 
resistance  and  dielectric  properties, 
PCBs  were  used  mainly  as  insulators  for 
transformers  and  as  a  dielectric  medium 
for  capacitors.  PCBs  were  also  used  as 
plasticizers;  ingredients  in  lacquers, 
printing  inks,  paints  and  varnishes,  and 
adhesives;  waterproofing  compounds  in 
various  types  of  coatings:  dye  carriers 
for  pressure-sensitive  copying  paper; 
lubricants  or  lubricant  additives  under 
extreme  conditions;  heat  transfer  fluids; 
fire  resistant  hydraulic  fluids;  and  as 
vacuum  pump  fluids  (Refs.  10  and  11). 
The  production  of  PCBs  peaked  at 
33.000  tons  in  1970  (Ref.  7).  Although 
PCBs  are  no  longer  produced  in  the  U.S. 
(except  as  discussed  earlier  in  this  Unit) 
and  other  industrialized  countries,  PCBs 
continue  to  be  released  into  the 
environment  through  the  use  and 
disposal  of  products  containing  or 
contaminated  with  PCBs,  and  by  the 
reintroduction  of  PCBs  into  the  air  and 
water  from  previously  contaminated  soil 
and  sediment.  Disposal  and  use  of  PCBs 
and  PCB-containing  materials  have  been 
regulated  by  EPA  under  TSCA  since 
1978  (Ref.  12).  Some  uses  of  PCBs  are 
allowed,  but  the  uses  are  very  restrictive 
(Ref.  13). 

CDDs  and  CDFs  are  not  produced 
commercially  and  there  are  no  known 
commercial  uses.  CDDs  and  CDFs  are 

f>roduced  in  small  amounts  in 
aboratories  for  use  in  chemical 
analysis,  and  they  are  generated  in  trace 
amounts  as  byproducts  from  various 
chemical  and  combustion  processes 
(Refs.  14  and  15).  CDDs  and  CDFs  can 
be  produced  from  aromatic  or 
potentially  aromatic  forming 
compounds  in  the  presence  of  a 
chlorine  source.  The  formation  is 
enhanced  under  alkali  conditions  at 
elevated  temf)eratiues  or  in  the  presence 
of  air  upon  heating.  Industrial  products, 
most  likely  to  be  contaminated  with 
CDDs  and  CDFs.  are  polychlorinated 
phenols,  polychlorinated  diphenyl 
ethers,  and  other  polychlorinated 
aromatic  compoimds  (Ref.  15).  CDDs 
and  CDFs  share  most  of  the  same  * 


precursor  compounds,  but  chlorinated 
biphenyls  form  only  corresponding 
furans  and  chlorinated  2-hydroxy 
phenyl  ethers  form  only^dioxins. 

The  largest  identified  source  for  CDDs 
and  CDFs  is  the  combustion  of  waste 
(municipal,  medical,  and  hazardous) 
(Refs.  4, 14, 15.  and  16).  Other  sources 
include  pulp  and  paper  mills  (from 
chlorine  bleaching  processes);  oil 
refineries  (catalyst  regeneration 
processes);  manufacture  of  chlorinated 
organic  chemicals  (chlorinated  phenols 
and  other  aromatics.  chlorinated 
aliphatic  solvents  and  monomers, 
herbicides,  etc.);  combustion  and 
incineration  of  wastes;  steel  production 
and  smelting  operations;  and  energy 
generation  (combustion  of  coal,  wood, 
petroleiun  products,  tires  etc.).  The 
dioxin-like  compounds  have  been  found 
in  all  environmental  media  (air.  water, 
soil,  sediments)  and  foods. 

B.  Environmental  Fate 

There  is  a  good  general  understanding 
of  the  environmental  fate  and  transport 
of  CDDs,  CDFs.  and  PCBs.  CDDs  and 
CDFs  are  primarily  associated  with 
particulate  and  organic  matter  in  air. 
water,  soil,  and  sediment,  although 
vapor  phase  transport  and  deposition  of 
lower  chlorinated  CDDs  and  CDFs  does 
occur  and  is  important  to  human 
exposure  (Ref.  17).  CDDs  and  CDFs  with 
four  or  more  chlorines  are  extremely 
stable  in  most  environmental  media  and 
thus  may  be  classified  as  persistent 
orguiic  pollutants  (POPs). 

CDDs  and  CDFs  entering  the 
atmosphere  are  removed  by  either 
photodegradation  or  wet/dry  deposition 
(Refs.  18  and  19).  For  CDDs  and  CDFs 
sorbed  to  soil,  burial  in  place  or 
movement  to  water  bodies  by  erosion  of 
the  soil  are  the  predominant  fate.  CDDs 
and  CDFs  entering  the  aquatic 
enviroimient  primarily  undergo 
sedimentation  and  burial.  Resuspension 
of  sediments  can  be  an  important  route 
of  exposure  to  fish  and  other  aquatic 
organisms.  Benthic  sediments  are 
believed  to  be  the  ultimate 
environmental  sink  (Ref.  20). 

Coplanar  PCBs,  like  CDDs  and  CDFs. 
have  very  low  water  solubilities  and 
tend  to  sorb  strongly  to  organic  matter 
in  soils  and  sediments.  However,  they 
have  somewhat  higher  vapor  pressures 
than  the  CDDs  and  CDFs.  Atmospheric 
transport  and  deposition  are  thought  to 
be  the  principal  mechanisms  that 
account  for  the  widespread 
environmental  distribution  of  CDDs. 
CDFs,  and  PCBs  (Ref.  21). 

Like  CDDs  and  CDFs,  PCBs  are  quite 
stable  and  may  be  classified  as  POPs. 
Soil  erosion  and  sediment  transport  in 
water  bodies  and  volatilization  from  soil 


and  water  with  subsequent  atmospheric 
transport  and  deposition  are  believed  to 
be  the  dominant  transport  mechanisms, 
and  account  for  the  widespread 
environmental  occurrence  of  PCBs  (Ref. 
22).  Photodegradation  of  the  more 
highly  chlorinated  congeners  to  less 
chlorinated  products  can  be  a 
significant  transformation  process  for 
PCBs  exposed  to  light  (Ref.  23).  There  is 
now  a  substantial  body  of  evidence 
indicating  that  microbial 
dehalogenation  resulting  in  less 
chlorinated  PCBs  also  occurs  and  may 
be  a  significant  fate  process  under 
anaerobic  conditions,  principally  in 
sediments  (Refs.  22,  24,  and  25). 
However,  dehalogenation  is  a  slow 
process  that  occurs  over  a  time  fiame  of 
years. 

CDDs,  CDFs,  and  PCBs  are  very 
hydrophobic  compoimds,  and  this  is 
reflected  by  their  high  estimated  or 
measiued  octanol/water  partition 
coefficients.  Because  of  their  high 
lipophilic  nature,  these  comjjounds 
accumulate  to  a  significant  level  in  the 
fatty  tissues  of  biota.  This  potential  has 
been  amply  documented  in  both 
experimental  and  monitoring  studies  for 
many  of  the  compounds.  Measured 
bioconcentration  factors  (BCFs)  for  all 
the  CDDs.  CDFs.  and  PCBs  included  in 
the  petition  consistently  exceed  1.000 
(and  may  be  much  higher),  indicating 
that  they  are  all  bioaccumulative  [Reb. 
26  and  27). 

CDDs,  CDFs.  and  PCBs  are  found  in 
measurable  levels  in  human  tissues 
across  the  general  population.  Typical 
levels  for  U.S.  adults  determined  fi^m 
literature  data  (Ref.  28)  are  30  ppt  toxic 
equivalents  (TEQ)  for  CDDs  and  CDFs 
and  20  ppt  TEQ  for  PCBs.  TEQs  are 
determined  by  summing  the  products  of 
multiplying  concentrations  of 
individual  dioxin-like  compounds  times 
the  corresponding  toxicity  equivalence 
factor  (TEF)  for  that  compound  (TEFs 
are  discussed  in  Unit  m.C.  of  this 
preamble).  The  principal  route  of 
human  exposure  is  thought  to  be 
consumption  of  animal  fats  (e.g..  beef, 
pork,  poultry,  milk,  dairy  products,  and 
fish)  (Ref.  29).  For  meat  and  dairy 
products,  the  mechanism  by  which 
these  foods  become  contaminated  is 
thought  to  be  air  deposition  onto  plants 
which  are  then  eaten  by  livestock  (Refs. 
21  and  30).  Fish  absorb  these 
compounds  directly  from  water  or 
contact  with  sediments  (Ref.  27). 

C.  Toxicity  Evaluation 

EPA  has  done  extensive  risk  and 
hazard  assessments  over  the  years  for 
dioxin  and  dioxin-like  compounds  and 
is  in  the  final  stages  of  reassessment  of 
these  compounds  based  on  up-to-date 


data.  The  reassessment  is  looking  at~. 
many  things  including  the  sources  of 
these  chemicals  and  potential 
exposures.  While  not  yet  final,  nothing 
in  the  current  reassessment  indicates 
less  than  high  hazard  levels  for  these 
compoimds.  Thwefore,  the  reassessment 
will  not  change  the  toxicity 
determination  as  it  relates  to  the  EPCRA 
section  313  listing  critmia. 

An  extensive  data  iMise  exists  showing 
that  2,3,7,8-TCDD  is  a  potent  toxicant  in 
animals  and  has  the  potential  to 
produce  a  wide  spectrum  of  toxic  effects 
in  humans.  There  is  sufficient  evidence 
to  conclude  that  2,3.7.8-TCDD  is 
carcinogenic  in  experimental  animals 
(ReCs.  4,  31,  32,  and  33). 

Long-term  studies  in  rats,  mice, 
hamsters  and  Medaka  (a  small  fish) 
using  various  routes  of  administration 
all  produced  positive  results  at  dose 
levels  well  below  the  maximum 
tolerated  dose  (MTD),  leading  to  the 
conclusion  that  2,3,7,8-TCDD  is  a  potent 
carcinogen.  Depending  on  the  species  of 
the  animal,  the  principal  target  organs 
are  the  liver,  lung,  thyroid  gland,  and 
nasal-oral  cavities  by  oral 
administration.  When  administered 
topically,  2,3,7,8-TCDD  induced  sldn 
tumora  in  mice.  Available  human  data 
cannot  clearly  demonstrate  whether  a 
cause  and  emct  relationship  exists 
between  2,3,7,8-TCDD  exposure  and 
increased  incidence  of  cancer.  However, 
there  are  a  number  of  epidemiological 
studies  associating  exposure  to  2,3.7,8- 
TCDD  with  increased  cancer  mortality 
(Re£i.  4  and  32).  Based  on  the  EPA 
weight-of-evidence  classification 
criteria,  there  is  sufficient  evidence  to 
conclude  that  2,3,7,8-TCDD  is  a 
probable  human  carcinogen.  It  has  been 
listed  by  the  National  Institute  of 
Environmental  Health  Sciences/ 
National  Toxicology  Program  (NIEHS/ 
NT?)  as  a  substance  which  may 
reasonably  be  anticipated  to  be  a  human 
carcinogen  (Ref.  31).  Based  on  the  1985 
slope  factor  (Ref.  4)  2,3,7,8-TCDD  is  the 
most  potent  chemical  carcinogen  that 
EPA  has  r^ulated. 

Similarly,  there  is  sufficient  evidence 
for  the  carcinogenicity  of  PCBs  in 
experimental  animals  (Refe.  34  and  35). 
Based  on  the  evidence  from  animal 
studies  and  inadequate/limited 
evidence  for  carcinogenicity  to  humans. 
PCBs  are  classified  as  group  82. 
probable  human  carcinogens  by  EPA 
(Ref.  36)  and  are  listed  as  substances 
which  may  reasonably  be  anticipated  to 
be  human  carcinogens  in  the  NIEHS/ 
NTP  Aimual  Report  on  Carcinogens 
(Ref.  31). 

In  addition  to  carcinogenic  effects, 
2.3,7.8-TCDD  and  PCBs  have  been 
shown  to  cause  a  variety  of  adverse 


effects  in  laboratory  animals  (Refe.  32, 
33.  and  35).  Humans  exposed  to  2.3.73- 
TCDD  or  PCBs  in  a  number  of  incidents 
have  been  reported  to  develop 
chloracne,  liver  disorders,  porphyria, 
and  neurological  changes  (Refe.  4,  33. 
and  35).  In  a  number  of  animal  species 
tested,  including  fish,  birds,  and 
mammals.  2.3.7.&-TCDD  has  been 
shown  to  induce  various  reproductive, 
fetotoxic  and  teratogenic  responses. 
With  a  No  Observed  Effect  Level  [NOEL) 
of  about  0.001  micrograms  per  kilogram 
(pg/kg)  in  reproductive  toxicity  studies 
in  rats,  and  a  Minimum  Efiiscdve  Dose 
(MED)  of  about  0.1  Mg/kg/day  in 
teratogenicity  studies  in  rats  and  mice, 
2,3,7,8-TCDD  is  one  of  the  most,  if  not 
the  most,  potent  reproductive/ 
developmental  toxicant  known.  Studies 
in  various  animal  species  have  also 
demonstrated  that  the  immune  system  is 
a  target  for  toxicity  of  2,3,7,8-TCDD. 
2,3,7,8-TCCH)  has  been  shown  to  cause 
decreases  in  thymic  and  splenic 
weights,  and  alter  serum  immunoglobin 
levels  in  mice  at  oral  doses  as  low  as 
0.01  ug/kg/week  (ReCs.  4  and  33). 

The  11  dioxin-hke  PCBs  are  believed 
to  have  toxicities  similar  to  CDDs  and 
CDFs.  In  addition,  PCBs  as  a  class 
display  a  variety  of  adverse  human 
health  efiiects.  Reproductive  dysfunction 
due  to  exposure  to  PCBs  has  been 
documented  in  a  wide  variety  of  animal 
species  including  the  rat,  mouse,  rabbit, 
mcmkey.  and  mink.  Irregular  menstrual 
cycle,  decreased  mating  performance, 
early  abortion,  as  well  as  resorption  are 
the  most  commonly  observed  efiiacts. 
Teratogenic  effects  have  been  noted  in 
mice,  dogs,  and  chickens  which  showed 
various  ueletal  defcmnities.  Data  from 
>  animal  studies  suggest  that  the  immune 
system  is  also  a  sensitive  tai;get  for 
toxicity  of  PCBs.  Thymic  atrophy, 
cellular  alterations  in  the  spleen  and 
lymph  nodes  accompanied  by  reduced 
antitxxly  production  have  been 
observed  in  rats,  rabbits,  and  mcmkeys 
exposed  to  PCBs  by  various  routes  (Re£s. 
8  and  35). 

There  are  more  limited  data  for  other 
dioxin-like  compounds.  However,  many 
of  these  compounds,  especially  those 
with  chlorine  or  bromine  sub^tution  at 
the  2,3,7,8-positions,  are  generally 
recognized  to  exhibit  toxicity  and 
'  carcinogenicity  similar  to  2,3,73-TCIM). 
Indeed,  carcinogenesis  bioassays  of  a 
mixture  of  1.2,3.6,7,8-  and  1.2.3,7,8,9- 
hexachlorodibenzo-p-dioxin  have 
shown  that  these  compounds  are 
carcinogenic,  inducing  liver  tiunors  in 
both  sexes  of  rats  and  mice  (Ref.  37). 

Presently,  there  is  considerable 
evidence  showing  that  the  initial  event 
involved  in  cardnogoiesis  and  toxicity 
of  dioxin  and  dioxin-like  compounds  is 


their  stereospedfic  interaction  with  a 
cytosolic  reoeptw  (Ah  receptor)  (Ref. 
38).  Because  of  their  common 
mechanism  of  action.  Toxicity 
Equivalence  Factors  (TEFs)  have  been 
established  for  dioxin-like  compounds. 
TEFs  represMit  order  of  magnitude 
estimates  of  the  relative  potency  of 
dioxin-like  compounds  compared  to 
2,3.7.8-TCDD,  and  have  been  considered 
by  EPA  and  the  international  scientific 
community  to  be  a  vahd  and 
scientifically  sound  approach  for 
assessing  the  likely  health  hazard  of 
dioxin-like  compounds  (Ref.  39). 
Structure-activity  relationship  analysis 
of  halogenated  dibenzo-p-dioxin. 
dibenzofuran,  and  related  compounds 
indicates  that  the  degree  of  toxicity  of 
these  dioxin-like  compounds  is 
dependent  on  the  number  and  positions 
of  chlorine  substituticMis:  all  the  lateral 
positions  (2,  3,  7,  and  8)  must  be 
chlorinated  to  achieve  die  greatest 
degree  of  toxicity.  Examinatirai  of  all  the 
dioxin  and  dioxin-like  compounds  (7 
CDDs  and  10  CI^s)  specified  in  the 
petition  revealed  that  they  all  contain 
chforine  at  the  2,  3,  7,  and  8  positions. 
The  range  of  the  TEFs  for  CDDt  and  - 
^CDFs  is  Detween  0.5  and  0.001, 
indicating  that  they  are  estimated  to  be 
about  half  to  three  orders  of  magnitude 
less  toxic  than  2,3,7,8-TCIH).  The  PCBs 
included  in  this  proposal  also  have 
proposed  TEF  vuues  which  range  &x>m 
0.1  to  0.00001  (Ref.  40).  Nonetheless,  all 
of  these  dioxin-like  compounds  are 
potent  carcinogens  and  highly  toxic 
compounds  given  the  level  of  toxicity  of 
2.3,7.8-TCDD  (Refs.  32.  33.  and  35). 
Therefore,  iMsed  on  the  available 
toxicity  data,  it  is  oHicluded  that  the  7 
CDDi.  10  CDFs.  and  11  PCBs  specified 
in  this  petition  are  highly  toxic  and  are 
reason£^ly  anticipated  to  cause  seriious 
adverse  health  effects,  including  cancer, 
in  humans. 

IV.  Technical  Samnuuy 

EPA's  technical  review  revealed  that 
dioxin  and  dioxin-like  compounds  are 
known  to  cause  chloracne. 
immunotoxicity,  reproductive/ 
developm«ital  effects,  and  cancer  in 
experimental  animals,  and  that  it  is 
reasonable  to  anticipate  that  these 
chemicals  will  also  cause  cancer  and 
other  serious  adverse  chronic  health 
eCfects  in  humans.  The  review  also 
shows  that  dioxin  and  dioxin-like 
compounds  are  chemically  stable 
compounds  that  persist  and 
bioeocumulate  in  the  environment 

V.  Fetitioo  ReqHnae  and  Ratioiiale 

EPA  is  proposing  to  grant  the  petition 
to  add  dioxin  and  dioxin-like 
compounds  to  the  EPCRA  section  313 
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list  of  toxic  chemicals.  However,  as 
discussed  in  Unit  V.C.  of  this  preamble. 
EPA  is  not  proposing  to  lower  reporting 
thresholds  for  these  comix)unds  at  this 
time. 

A.  Proposed  Addition  of  a  Chemical 
Category 

EPA  is  proposing  to  add  a  delimited 
chemical  category  entitled  "Dioxin  and 
Dioxin-like  Compounds"  to  the  EPCKA 
section  313  list  of  toxic  chemicals.  This 
delimited  category  will  include  the  28 
individual  chemicals  identified  by  name 
and  CAS  number  under  Unit  m.A.  of 
this  preamble.  The  technical  review  of 
dioxin  and  dioxin-like  compounds 
indicates  that  these  chemicals  are  highly 
toxic  and  persist  and  bioaccumulate  in 
the  environment.  EPA  believes  that  the 
toxicity  data  for  these  chemicals  clearly 
indicate  that  these  chemicals  are  known 
to  cause  or  can  reasonably  be 
anticipated  to  cause  cancer  and  other 
serious  chronic  health  effects  in 
humans.  Therefore,  EPA  believes  that 
dioxin  and  dioxin-like  compounds  meet 
the  EPCRA  section  313(d)(2)(B)  criteria 
for  listing.  In  addition,  because  dioxin 
and  dioxin-like  compounds  can 
reasonably  be  anticipated  to  cause  high 
chronic  toxicity  and  cancer.  EPA  does 
not  believe  that  an  exposure  assessment 
is  necessary  to  conclude  that  these 
compounds  meet  the  toxicity  criterion 
of  EPCRA  section  313(d)(2)(B).  For  a 
discussion  of  the  use  of  exposure  in 
EPCRA  section  313  listing/delisting 
decisions,  see  59  FR  61432,  November 
30. 1994. 

As  EPA  has  explained  in  the  past  (59 
FR  61432.  November  30, 1994),  the 
Agency  believes  that  EPCRA  allows  a 
chemical  category  to  be  added  to  the 
Ust,  where  EPA  identifies  the  toxic 
effect  of  concern  for  at  least  one  member 
of  the  category  and  then  shows  why  that 
effect  can  reasonably  be  expected  to  be 
caused  by  all  other  members  of  the 
category.  Here,  individual  toxicity  data 
do  not  exist  for  each  member  of  the 
proposed  category;  however,  as 
discussed  in  Unit  III.C  of  this  preamble, 
there  is  sufficient  information  to 
conclude  that  all  of  these  chemicals  are 
highly  toxic  based  on  structural  and 
physical/chemical  property  similarities 
to  those  members  of  the  category  for 
which  data  are  available. 

For  purposes  of  EPCRA  section  313, 
threshold  determinations  for  chemical 
categories  must  be  based  on  the  total  of 
all  dbemicals  in  the  category  (see  40 
CFR  372.25(d)).  For  example,  a  facility 
that  manufactures  three  members  of  a 
chemical  category  would  count  the  total 
amount  of  ail  three  chemicals 
manufactured  towards  the 
manufacturing  threshold  for  that 


category.  When  filing  reports  for 
chemical  categories,  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
one  Form  R  (the  form  for  filing  reports 
under  EPCRA  section  313  and  PPA 
section  6607). 

B.  ModipcaUon  of  Current  Listing  for 
PCBs 

The  current  EPCRA  section  313  list  of 
toxic  chemicals  includes  a  listing  for 
polychlorinated  biphenyls  (PCBs)  under 
the  CAS  No.  1336-36-3.  This  is  a  broad 
listing  that  includes  all  chlorinated  1,1'- 
biphenyls.  not  just  the  ones  that  are 
proposed  to  be  included  in  the  dioxin 
and  dioxin-like  compounds  category. 
The  non-dioxin-like  PCBs  are  also  toxic 
and  EPA  is  not  proposing  to  remove 
them  from  the  EPCRA  section  313  list. 
However,  EPA  is  proposing  to  modify 
the  current  PCBs  listing  to  exclude  those 
PCBs  that  are  Usted  as  part  of  the  new 
category  in  order  to  avoid  having  some 
PCBs  reportable  under  two  listings, 
which  might  lead  to  double  reporting. 
EPA  is  proposing  to  modify  the  ciurent 
PCB  listing  to  read  "polychlorinated 
biphenyls  (PCBs)  (excluding  those  PCBs 
listed  under  the  dioxin  and  dioxin-like 
compounds  category)." 

C.  Deferral  of  Lower  Reporting 
Thresholds 

The  petitioner  also  requested  that 
EPA  lower  the  reporting  thresholds  for 
dioxin  and  dioxin-like  compounds.  This 
request  is  not  subject  to  the  statutory 
180-day  petition  response  deadline  in 
EPCRA  section  313(e)(1)  and  EPA 
intends  to  address  this  request  as  part  of 
the  A^ncy's  ongoing  project  to  assess 
the  utility  and  impacts  of  lowering 
reporting  thresholds  for  EPCRA  section 
313  listed  toxic  chemicals  that  persist 
and  bioaccumulate  in  the  environment. 
EPA  has  initiated  this  project  in 
response  to  concerns  that  chemicals  that 
persist  and  bioaccumulate  in  the 
environment  can  have  a  cumulative 
efliect  and  therefore  it  is  important  for 
the  public  to  be  able  to  track  even  low 
releases  of  such  chemicals.  The  current 
reporting  thresholds  of  25,000  poiuds 
for  manufacturing  or  processing  and 
10.000  pounds  fw  otherwise  use  are 
high  enough  that  many  biologically 
significant  releases  of  persistent 
bioaccimiulative  chemicals  are  usually 
not  reported. 

EPA  believes  that  rather  than 
proposing  lower  reporting  thresholds  for 
dioxin  and  dioxin-like  compounds  at 
this  time,  this  issue  should  be 
considered  within  the  context  of  lower 
reporting  thresholds  for  all  EPCRA 
section  313  listed  toxic  chemicals  that 


persist  and  bioaccimiulate  in  the 
environment.  Taking  this  approach  will 
provide  adequate  time  for  EPA  to 
evaluate  and  address  issues  pertaining 
to  the  use  of  lower  reporting  thresholds 
for  these  chemicals.  Therefore,  EPA  is 
not  proposing  to  lower  the  reporting 
thresholds  for  the  dioxin  and  dioxin- 
like  compounds  category  proposed  as 
part  of  today's  petition  response. 
However,  EPA  is  requesting  comment 
on  the  issue  of  lower  reporting 
thresholds  for  these  com{>ounds. 

D.  Schedule  for  Final  Rule 

Based  on  what  EPA  knows  about  the 
sources  of  the  chemicals  in  the 
proposed  dioxin  and  dioxin-like 
compounds  category.  EPA  believes  that, 
under  current  reporting  thresholds,  it  is 
highly  unlikely  that  any  reports  would 
be  filed  for  the  category  if  it  were  added 
to  the  EPCRA  section  313  list.  EPA 
believes  that  delaying  final  action  to  add 
this  category  to  the  EPCRA  section  313 
list  will  not  result  in  a  loss  of  significant 
information.  Therefore,  if  after 
consideration  of  comments  received  on 
this  proposed  rule,  EPA  decides  to 
finalize  the  addition  of  the  category. 
EPA  will  postpone  that  action  imtil  a 
rule  lowering  the  reporting  thresholds 
for  the  category  is  ready  to  be  finalized. 
EPA  intends  to  address  the  issue  of 
lower  reporting  thresholds  for  the 
dioxin  and  dioxin-like  comf>ounds 
category  within  the  next  year. 

VI.  Request  for  Public  Conunent 

■EPA  requests  general  comments  on 
this  proposal  to  add  the  delimited 
dioxin  and  dioxin-like  compounds 
category  to  the  list  of  toxic  chemicals 
subject  to  the  reporting  requirements 
under  EPCRA  section  313  and  PPA 
section  6607.  Further,  EPA  requests 
comment  on  the  issue  of  lowering  the 
EPCRA  section  313  reporting  thresholds 
for  the  proposed  dioxin  and  dioxin-like 
compounds  category.  Comments  should 
be  submitted  to  the  address  listed  under 
the  ADDRESSES  unit  at  the  fit)nt  of  this 
document.  All  comments  must  be 
received  by  July  7, 1997. 

Vn.  Rulemaking  Record 

A  record,  that  includes  the  references 
in  Unit  Vm.  of  this  preamble,  has  been 
established  for  this  rulemaking  under 
docket  control  number  CHVTS-400111 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  OMiunents.  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  noon  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 


record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607. 401  M  St..  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pamail.epa.gov  Electronic 
comments  must  be  sulHnitted  as  an 
ASCn  file  avoiding  the  use  of  any 
special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
vwsion.  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"AIX)RESSES"  at  the  be^nning  of  ttiis 
document 

vm.  RafwBoces 

1.  USEPA.  OPFT.  Tou.  Jenny: 
"Chemistry  Report  for  EPCRA  313 
Petition  for  the  Addition  of  Diaodn-Uke 
Compounds."  (Decamber  9. 1996). 

2.  uSEPA.  OPFT.  Boethling.  Robert 
S.;  "Environmental  Fate  and 
BioaocuBulation  Potential  of  Dioxin- 
lika  Compounds."  Qanuary  14. 1997). 

3.  USEPA.  OPPT.  Mwmorandiim  firom 
Dr.  David  Lai.  Ti»acelogtst.  Health  and 
Environmental  Review  Division. 
Sirfiject:  Health  Effects  Review  of  the 
Petition  to  Add  Dioxin  and  Dioxin-Like 
Compounds  to  the  TRI  List  (October  21. 
1996). 

4.  USEPA,  OHEA.  Health  Assessment 
Document  for  Polychlorinated  Dibenzo- 
p-dioxins.  Prepared  by  the  OfBce  of 
Health  and  Environmental  Assessment. 
U.S.  Envinmmental  Protecticm  Agency. 
Washington.  DC.  (1985):  EPA/60G/8-84/ 
014F. 

5.  Buser.  H.  R.  "Rapid  Photolytic 
Decomposition  of  Broounated  and 
Brominated/Chlorinated 
Dibenzodioxins  and  EMboizofnrans." 
Chemosphere  v.  17(5).  (1988).  pp.  889- 
903. 

6.  USEPA.  OnrS.  Exposure  Assessment 
forPolydikninated  Biphmyls  (PCBs), 
Polychlorinated  Dibenzofuians  (PCDFs), 
and  Polychlorinated  Dibenzodioxins 
(PCDDs)  Released  During  Transformer 
Firas.  Prepared  by  the  E^qtosure 
Evaluation  Division.  Office  of  Toxic 
Substances,  U.S.  Environmental 
Protection  Agency.  Washington.  DC  and 
Venar  Inc.  EPA  Contract  No.  68-02- 
3986.  Task  No.  48.  (June  1985):  EPA 
560/1985.4 

7.  International  Programme  on 
Chemical  Safsty  (IPCS).  1993. 


Environmental  Health  Criteria  140. 
Polychlorinated  Biphenyls  and 
Terphenyls  (Second  Edition),  World 
Hedth  Organization.  Geneva. 

8.  ATSC8L  1993.  Toxicological  Profile 
for  Selected  PCBs  (Aroclor  -1260.  -1254. 
-1248.  -1242,  -1232,  -1221,  and  -1016). 
U.S.  Department  of  Health  and  Human 
Services.  Public  Health  Service.  Agency 
for  Toxic  Substances  and  Disease 
Registry  (AT^R).  Atlanta.  GA.  Report 
No.  ATSDR/TP-92/16. 

9.  Frame,  G.M.  et  al.. 
"Comprehensive,  Quantitative. 
Congener-Specific  Analysis  of  Eight 
Aroclors  and  Con^>lete  PCB  Congener 
Assignments  on  DB-1  Capillary  GC 
Columns."  Chemosphere  v.  33(4). 
(1996).  pp.  603-623. 

10.  Hatton.  RE.,  "dlorinated 
Biphenyls  and  Related  Compounds."  In: 
Kirk-Otiimw.  Encyclopedia  of  ChnHical 
Tedmology.  Vol.  5,  Sid  Edition.  J<dm 
Wiley  Soda,  New  Yc«^.  NY  (1979).  pp. 

11.  Bade.  U.  "Qikmnated  Biphenyls." 
In:  Ullmanns  Encyclopedia  of  faidustrial 
Chemistry,  5th  Editicm.  Vol.  A6.  VCH 
Publishers,  New  York  (1986),  Chapter  8. 
section  8.3,  pp.  347-350. 

12.  KT^Dk.  1995.  Toxicological 
Profile  for  Polychlorinated  Bij^ienyls 
(Draft).  U.S.  Department  of  Health  and 
Human  Services.  Public  Health  Service. 
Agency  for  Toxic  Subatanoes  and 
Disease  Regiigy  (ATSTO).  Atlanta.  GA, 
Report  No.  ATSDRnP-93/04. 

13.  USEPA.  1996.  Code  of  Federal 
Regulations.  40  CFR  781.30. 

14.  Fiedlw.  H..  "Sotiroes  of  PCEMV 
PCDF  and  Impact  aa  the  Environaaent" 
Chemosphere  v.  32(l)t  (1996).  pp.  55-64. 

15.  International  Programme  on 
Chemical  Safety  (IPCS).  1989. 
Environmental  HeaMi  Critnia  88. 
Polychkninated  Dibenzo-paradioxins 
and  Dib«izoforans.  World  Heahh 
Organization.  Geneva. 

16.  Canadian  Environmmtal 
Protection  Act  1990.  Priority 
Substances  List  Assessment  Report  Na 
1:  PoljFchlorinated  Dibenzodioxins  and 
Polychlorinated  Dibenzofiuans. 

17.  Welsdi-Paulach.  K..  McLachlan. 
M,  Umlauf.  G.  "Detennination  of  the 
Principal  Pathways  of  Polychlorinated 
Dibenzo-p-dioxins  and  Dibenzofiuans  to 
Lohum  Multiflorum  (Welsh  Ray 
Grass)."  Ertvimi.  Sci.  Techttoi.  v.  29. 
(1995)^p.  189-194. 

18.  Cnoudhry.  G.C  and  Hutzinger,  O. 
"Photochemical  Formation  and 
Degradaticm  of  PCIX>s  and  PCOTs." 
Residue  Reviews,  v.  84.  (1982).  pp.  112- 
161. 

19.  Koester.  CJ.  and  Hites.  fLh.  "Wet 
and  Dry  Deposition  of  CEXVFs."  Envion. 
Sci.  Tec/ino/..  v.  26.  (1992).  pp.  1375- 
1382. 


20.  Fletcher,  C.L.  and  McKay,  W.A. 
"PCDDs  and  PCDFs  in  the  Aquatic 
Environment  -  a  Literature  Review." 
Chemosphere,  v.^26,  (1993).  pp.  1041- 
1069. 

21.  Loriwr,  M.  et  al.,  "Development 
and  Validation  of  Airto-Beef  Food 
Chain,  Model  for  Dioxin-like 
Compounds."  Sci.  Tottd  Envion.  v.  156, 
(1994),  pp.  39-65. 

22.  USEPA,  OTS.  Leifer,  A.  et  aL. 
"Environmental  Transport  and 
TransfonnatioB  of  Polychlorinated 
Biphenyls."  Office  of  Toxic  Substances. 
U.S.  Environmental  Protection  Agency. 
Washington.  DC.  (December  1983):  B>A- 
560/5-83-025. 

23.  Lepine.  R,  Milot.  S..  Vincent.  N. 
"Formation  of  Toxic  PCB  Congeners  and 
PCB-Solvent  Adducts  in  a  Su^ight 
bradiated  Cyclohexane  Solution  of 
Aroclor  1254."  Bulletin  of 
Environmental  Contamination  and 
Toxicology  V.  48.  (1992),  pp.  152-156. 

24.  Ahramowitz.  D.  "Aerobic  and 
Anaerobic  Biodegradation  <rfPCBs." 
Critical  Reviews  in  Biotechnaiogies  v. 
10(3).  (1990).  pp.  241-251. 

25.  Brown.  J.F.  and  Wagner.  RE. 
"PCB  Movement.  Dechlorination  and 
Detoxication  in  the  Acushnet  Estuary." 
Environ.  Toxicol.  Chem.  v.  9.  (1990),  pp. 
1215-1233. 

26.  USEPA.  OKD.  Interim  Report  on 
Data  Old  Methods  for  Assessment  of 
2.3,7.8-Tetra  Chlorodibenao-p^oxin 
Itidcs  to  Aquatic  Life  and  Associated 
¥fildlife.  Cteoe  of  Research  and 
Development  U.S.  Environmental 
Protection  Agency.  Washington.  DC. 
(1993):  EPA/600/R-93/055. 

27.  USEPA.  OW.  Great  Lakes  Water 
Quality  Initiative  Technical  Suppml 
Document  for  the  Procedure  to 
Detennine  Bioaocumulation  Factors.    ■ 
Office  of  Water.  U.S.  Environmental 
Protection  Agency,  Washington.  DC. 
(Much  1995):  EPA-820-B-95005. 

28.  USSPA,  OTS.  Oilorinated  Dioxins 
and  Foians  in  the  General  U.S. 
Praulation:  NHATS  FY87  Results. 
Office  of  Toxic  Substances,  U.S. 
Environmental  Protection  Agency. 
Washington,  DC,  (December  1991):  EPA- 
560/5-91-003. 

29.  Travis,  CC  and  Hattemer-Frey, 
H.A.  "Hiunan  Exposure  to  Dioxin."  Sci. 
Total  Environ,  v.  104.  (1991),  pp.  97- 
127. 

30.  Fries,  G.F.  and  Paustenbach,  D.J. 
"Evaluation  of  Potential  Transmission 
of  2.3.7,8-Tetiachlorodibenzo-p-dioxin- 
Contaminated  Incinerator  Rmmissions 
to  Humans  Via  Foods."  foumal  of 
ToxiaAoffcal  and  Environmental 
Heahh  v.  29.  (1990).  pp.  143. 
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K.  Regulatoty  Aaaeaamant 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  subject  to  review  by  the  OfRce 
of  Management  and  Budget  (OMB). 
Pursuant  to  the  terms  of  this  Executive 
Order,  this  action  was  submitted  to 
OMB  for  review,  and  any  comments  or 
changes  made  in  response  to  OMB 
suggestions  or  recommendations  have 
been  documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601 
et  seq..  the  Agency  hereby  certifies  that 
this  proposed  action  does  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
Based  on  what  EPA  currently  knows 
about  the  sources  of  the  chemicals  in 
the  proposed  category,  EPA  believes 
that,  under  the  current  □'CRA  section 
313  reporting  thresholds,  it  appears 
unlikely  that  any  reports  would  be  filed 
for  the  proposed  category.  Nevertheless, 
it  is  possible  that  1  or  more  of  the  13 
faciUties  that  currently  report  under  the 
existing  PCBs  listing  might  process 
enough  of  the  specific  PCB  members  of 
the  proposed  category  to  exceed  current 
reporting  thresholds.  Since,  as 
disciissed  elsewhere  in  this  proposed 
rule,  the  chemicals  in  the  proposed 
category  clearly  meet  the  listing  criteria 
of  EPCRA  section  313(d)(2),  EPA  is 
proposing  to  add  them  even  though 
current  projected  reports  are  few.  EPA 
estimates  that  the  cost  of  reporting  for 
any  facility  that  exceeds  reporting 
thresholds  would  be  $3,023  and  the  cost 
to  EPA  of  processing  and  repmting  any 
filed  report  would  be  $77.  EPA  believes 
that  under  ciirrent  reporting  thresholds 
the  proposed  rule  would  not  have  a 
significant  impact  on  fedlities, 
including  small  entities. 

C.  Paperwork  Reduction  Act 

This  pro{K)sed  rule  does  not  contain 
any  new  information  collection 
requirements  that  require  additional 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C  3501  et 
seq.  Currently,  fedlities  subject  to  the 
reporting  requirements  under  EPCRA 
313  and  PPA  6607  may  either  use  the 
EPA  Toxic  Chemical  Release  Inventory 
Form  R  (EPA  Form  #9350-1),  or  the  EPA 
Toxic  Chemical  Release  Inventory  Form 
A  (EPA  Form  #9350-2).  The  Form  R 
must  be  completed  if  a  fedlity 
manufectures.  processes,  or  otherwise 
uses  any  listed  chemical  above 


threshold  quantities  and  meets  certain 
other  criteria.  For  the  Form  A,  EPA 
established  an  alternate  threshold  for 
those  fedlities  with  low  annual 
reportable  amoimts  of  a  listed  toxic 
chemical.  A  facility  that  meets  the 
appropriate  reporting  thresholds,  but 
estimates  that  the  total  annual 
re{>ortable  amount  of  the  chemical  does 
not  exceed  500  pounds  per  year,  can 
take  advantage  of  an  alternate 
manufacture,  process,  or  otherwise  use 
threshold  of  1  million  poimds  per  year 
for  that  chemical,  provided  that  certain 
conditions  are  met.  and  submit  the 
Form  A  instead  of  the  Form  R  In 
addition,  respondents  may  designate  the 
spedfic  chemical  identity  of  a  substance 
as  a  trade  secret  pursuant  to  EPCRA 
section  322  (42  U.S.C  11042;  40  CFR 
part  350). 

OMB  has  approved  the  reporting  and 
recordkeeping  requirements  related  to 
Form  R,  supplier  notificatian.  and 
petitions  under  OMB  Control  #2070- 
0093  (EPA  ICR  #1363):  those  related  to 
Form  A  under  OMB  Control  #2070-0143 
(EPA  ICR  #1704);  and  those  related  to 
trade  secret  designations  under  OMB 
Control  #2050-0078  (EPA  ICR  #1428). 
As  provided  in  5  CFR  1320.5(b)  and 
1320.6(a),  an  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9.  48  CFR  Chapter  15. 
and  displayed  on  the  information 
collection  instruments  (e.g.,  forms, 
instructions,  etc.). 

For  Form  R,  EPA  estimates  the 
industry  reporting  and  recordkeeping 
burden  for  collecting  this  information  to 
average  74  hours  per  report  in  the  first 
year,  at  an  estimated  cost  of  $4,587  per 
Form  R.  In  subsequent  years,  the  burden 
is  estimated  to  average  52.1  hours  per 
report,  at  an  estimated  cost  of  $3,023  per 
Form  R.  For  Form  A.  EPA  estimates  the 
burden  to  average  49.4  hours  per  report 
in  the  first  year,  at  an  estimated  cost  of 
$3,101  pet  Form  A.  In  subsequent  years, 
the  burden  is  estimated  to  average  34.6 
hours  per  report,  at  an  estimated  cost  of 
$2,160  per  Form  A.  These  estimates 
indude  the  time  needed  to  become 
familiar  with  the  requirement  (first  year 
only);  review  instrudions;  search 
existing  data  sources;  gather  and 
maintain  the  data  needed;  ccnnplete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disdose  the 
infcHination.  The  adual  burden  to  any 
specific  fedlity  may  be  different  from 
this  estimate  depending  on  the 
complexity  of  the  fedlity's  operations 
and  the  profile  of  the  releases  at  the 
fedlity.  Upon  promulgation  of  a  final 


rule,  the  Agency  may  determine  that  the 
existing  burden  estimates  in  both  ICRs 
need  to  be  amended  in  (vder  to  account 
for  an  increase  in  burden  assodated 
with  the  final  action.  If  so.  the  Agency 
will  submit  an  information  collection 
worksheet  (ICW)  to  OMB.  requesting 
that  the  total  burden  in  each  ICR  be 
amended,  as  approoriate. 

The  Agency  would  appredate  any 
comments  or  information  that  could  be 
used  to:  (i)  Evaluate  whether  the 
propoised  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  tiie  information  mil  have 
practical  utility;  (ii)  evaliute  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
infcHination,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Please  submit  your 
comments  within  60  days  as  spedfied  at 
the  beginning  of  this  proposal.  Copies  of 
the  existing  ICRs  may  be  obtained  from 
Sandy  Farmer,  OPPE  Regnfetory 
Information  Division,  Environmental 
Protection  Agency  (2137),  401  M  St., 
SW.,  Washingtcm,  DC  20460,  by  calling 
(202)  260-2740,  or  electronically  by 
sending  an  e-mail  message  to 
"fermer.sandy^pamail.epa.gov." 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12675 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Htle  n  of  the  Unfunded  Mandates 
Reform  Ad  of  1995  (UMRA)  (Pub.  L. 
104-4),  or  require  prior  consultation  as 
specified  by  secti<m  204  of  the  UMRA 
and  Executive  Order  12875  (58  FR 
58093,  Odober  28, 1993). 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  Fetmiary  16, 1994), 
entiUed  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Popufetions  and  Low-Income 
Populaticms."  the  Agency  has 
determined  that  there  are  no 
environmental  justice  related  issues 
with  regard  to  this  action  since  this 
action  would  add  a  reporting 
requirement  for  all  covered  fedlities 
including  those  that  may  be  located  near 
minority  or  low-income  populations. 


List  of  Subiects  in  40  CFR  Part  372 

Environmental  protecti(Hi, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  April  28, 1997. 

Lyna  E.  Goldeian, 

Assistant  Administrator  far  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

1.  The  authority  dtation  forpait  372 
would  continue  to  read  as  follows: 

Aolheritjr:  42  U.S.C  11013  and  11028. 

2.  Secticm  372.65  is  amended  by 
revising  the  entry  for  polychlorinated 
biphenyls  under  paragraph  (a),  revising 
the  CAS  number  entry  for  1336-36-3 , 
imder  paragraph  (b),  and  by  adding 
alphabetic^y  one  category  to  paragmph 
(c)  to  read  as  follows: 
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(a)    • 

•     • 

Ctwmiarf 

CASNa 

Efledve 

*             • 

•                          • 

1336-^6-3 

1/1/87 

• 

1  ^jtycnnnnBiBa 
biphenyls 
(PCBs)  (exclud- 
ing those  PCBs 
listed  under  the 
dkndnand 

pounds  cat- 
egory). 

•                          • 

•                            • 

» 

(b)    •    •    ' 

CAS  No. 

Chemical  name 

Eflecive 

• 

1336-36- 
3 

•             •             • 

1/1/83 

> 

biphenyls  (PC8s) 
(exdudng  ihoae 
PCBs  istsd  under 
ttiedkudnand 
dnxinike  oom- 

• 

•             •       -     • 

1 

k 

(c) 


Categoryname  . 

Etfeclive 
dttB 

Dioxin  and  OioxirvtJce  Com- 

• 
1/98 

pounds:  (This  category  in- 

duoBS  orvy  mose  cnerncais 

listed  below) 

3963&^1-9 

2,3,3',4,4',5,5'- 

Heptachtorobiphenyl 

67562-30-4        12A4A73- 

55673«-7       1,2A4.7A9- 

38380004       2.3.3'.4.4'.5- 

^ 

69782-80^       23,3',4,4'.5'- 

HexacMorobiphanyl 

52883-72-6       2,3',4,4',5,S'- 

32774-10«        3.3'.4.4',5,5'- 

HexacNorobiphenyl 

70640-264        1,2A4,7,8- 

HaxachloRMflbeiifufuiaii 
57117-44-9        1,2A6.73- 

72910-21-9       1,2A7A9- 

60861-34-6       2,3,4,6.7,8- 

39227-206        1,2,3,4,7,8- 

Hexachlorodteerg»p- 

dtoxin 

5766046-7        1,2,3,6,73- 

19408-74-3        1,2A7A9- 

36822-409        1,23.4,6.7,8- 

dtoxin 

39001-02-0 

13.3,4.6,73.9- 

0326O87-9 

133.43.73.9- 

32590-14-4       233'.4,4'- 

74472-37-0       23.4.4'3- 

31S0OOOO       23',4,4'3- 

6651044-3       ^3.4,4'3- 

_ 

57460200       33'.4,4'3- 

57117-41-6        133,73- 

57117-31-4       23.4,73- 

- 

40321-704        13A73- 

32580-104       33,4,4'- 

51207-31-9       23.73- 

TetracNorodbenzoMan 

0174041-6       23.7,0- 

Tatrachiorodbenzo-p- 

dtoxin 
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FEDERAL  COMMUNICATIONS 
COMMISStON 

47CFRPart73 

PMI  Docfcat  No.  97-126,  RM-M74I 

Radio  Broadcasting  Sarvicas;  Saint 
Florian,  AL 

agency:  Federal  Cominunications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  ride  making 
filed  on  behalf  of  Fredrick  A.  Biddle  dha 
Power  Valley  Enterprises,  requesting  the 
allotment  of  Channel  274A  to  Saint 
Florian,  Alabama,  as  that  commimity's 
first  local  aural  transmission  service. 
Petitioner  is  requested  to  provide 
additional  dociunented  information  to 
estabUsh  Saint  Florian 's  status  as  a 
community  for  allotment  piuposes. 
Coordinates  used  for  Channel  274A  at 
Saint  Florian  are  34-57-08  and  87-39- 
30. 

DATES:  Comments  must  be  filed  on  or 
before  June  23,  1997.  and  reply 
comments  on  or  before  July  8, 1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  E)C  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  consultant,  as  follows:  Kirk 
A.  ToUett,  Commsouth  Media.  Inc..  716 
North  Miller  Avenue.  P.O.  Box  810. 
Crossville.  TN  38557-0810. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-126.  adopted  April  23, 1997,  and 
released  May  2. 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 


3800,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  af^  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sobiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
)ohn  A.  Karoucos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-11827  Filed  5-6-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMNM  Dockat  No.  97-127;  RM-«077] 

Radio  Broadcasting  Sarvicas; . 
Moorcroft.WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel  A  at 
Moorcroft.  Wyoming,  as  the 
commimity's  first  local  aural 
transmission  service.  Channel  A  can  be 
allotted  to  Moorcroft  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Chaimel  A  at  Moorcroft  are  North 
Latitude  44-15-54  and  West  Longitude 
104-57-06. 

DATES:  Comments  must  be  filed  on  or 
before  June  23, 1997,  and  reply 
comments  on  or  before  )uly  8. 1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Victor  A.  Michael.  Jr.. 
President.  Mountain  Tower 
Broadcasting,  c/o  Magic  City  Media. 
1912  Capitol  Avenue.  Suite  300, 


Cheyenne.  Wyoming  82001  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-127.  adopted  April  23, 1997.  and 
released  May  2. 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washmgton.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conmiission. 
John  A.  Karouaoc 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-11828  Filed  5-6-97;  8:45  am] 
■HJJNO  coot  tTiS-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Chapter  X 
[STB  Ex  Parts  No.  564] 

Sarvica  Obligations  Ovar  Excepted 
Track 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  seeks  comments 
from  all  interested  persons  on  the 
circiunstances  under  which  it  should 
require  a  railroad  to  operate  over 
excepted  track  that  does  not  meet 
Federal  Railroad  Administration  (FRA) 


class  1  track  safety  standards,  and  that 
the  operating  railroad  deems  to  be 
imsafe. 

DATES:  Notices  of  intent  to  participate 
are  due  by  May  27, 1997.  Shortly 
thereafter,  a  list  of  participants  will  be 
issued.  Comments  are  due  by  July  7, 
1997.  Replies  are  due  by  August  5, 1997. 
ADDRESSES:  Send  an  original  and  10 
copies  of  notices  of  intent  to  participate 
and  pleadings  referring  to  STB  Ex  Parte 
No.  564:  Office  of  the  Secretary,  Case 
Control  Unit.  Surface  Transportation 
Board.  1925  K  Stimt.  N.W..  Washington. 
DC  20423. 

Also,  send  one  copy  to  each  party  on 
the  list  of  participants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  In  a 
decision  in  GS  Roofing  Products 
Company,  Inc.,  Beazer  West,  Inc.,  DIBI 
A  afford  Hill  &  Company,  Bean  Lumber 
Company  and  Curt  Bean  Lumber 
Company  v.  Arkansas  A4idland  Railroad 
and  Pinsly  Railroad  Company,  Inc.. 
Docket  No.  41230  (STB  served  Mar.  11. 
1997)  {GS  Roofing,  ■  we.reviewed  a  fact- 
specific  complaint  concerning  whether 
a  railroad's  embargo  of  certain 
"excepted"  track  Uiat  had  been  operated 
at  less  than  FRA  "class  1"  operating 
standards  was  unlawful  so  as  to  support 
a  request  for  damages  for  failure  to 
provide  service  during  the  period  of  the 
embargo.  We  found  that  it  was  not 
unlawful. 

In  our  GS  Roofing  decision,  we 
addressed,  in  general  terms,  the 
relationship  between  the  common 
carrier  obligation  and  a  railroad's 
determination  to  impose  an  embargo. 
We  pointed  out  (at  2  n.5)  that  a  carrier's 
common  carrier  obUgation  is  not 
extinguished  by  its  imposition  of  an 
embargo.  We  also  noted  (at  8)  that, 
"under  its  common  carrier  obligation,  a 
railroad's  primary  responsibility  is  to 
restore  safe  and  adequate  service  within 
a  reasonable  period  of  time  over  any 
line  as  to  which  it  has  not  applied  for 
abandonment  authority."  Nevertheless, 
in  the  GS  Roofing  case,  we  concluded 
that  the  carrier's  initial  determination  to 
embargo  the  track  was  reasonable,  as  the 
track  had  been  damaged  by  flooding  and 
the  carrier  thus  had  reasonably 
concluded  that  the  track  was  unsafie.  We 
also  found  that  the  carrier's 
continuation  of  the  embargo  for 
approximately  two  months,  before  it 
determined  whether  to  repair  the  track 


■  Petition  for  review  pending,  GS  Roofing 
Products  Company.  Inc.,  et  al.  v.  Surface 
Trantpoitatkm  Board.  Na  97-107  (Bth  Cir.). 


or  instead  to  seek  to  abandon  or  sell  it. 
was  not  unreasonable. 

We  recognize  that,  in  some 
circumstances,  excepted  track  may  be 
safe,  if  it  is  operated  at  appropriate 
speeds  and  vmder  appropriate  operating 
conditions.  For  that  reason,  and  because 
an  embargo  does  not  extinguish  the 
common  carrier  obUgation.  the 
Interstate  Commerce  Commission  (ICC), 
our  predecessor  with  respect  to  railroad 
regulation,  found  a  carrier  liable  for  not 
repairing  excepted  track  and  resuming 
operations  over  it  in  Louisiana  Railcar, 
Inc.  V.  Missouri  Pacific  R.R.,  5  I.C.C2d 
542,  546  (1989),  a  case  that  we  dted  in 
our  GS  Roofing  decision. 

Nonetheless,  a  railroad  may  be  of  the 
view  that  certain  excepted  track — even 
track  that  has  not  been  expressly 
condemned  by  the  FRA — is  not  safie.  In 
light  of  the  implications  of  the 
Government  forcing  a  carrier  to  operate 
over  track  that  the  carrier  may 
reasonably  believe  is  unsafe,  the  ICC 
historically  used  class  1  standards  as  the 
minimum  level  of  safety  compliance  at 
which  a  railroad  would  be  required  to 
operate. 

Because  our  GS  Roofing  decision  was 
fact-specific,  we  did  not  address, 
beyond  the  general  principles  noted 
earlier,  the  circumstances  under  which 
a  railroad's  refusal  to  provide  service 
over  excepted  track  would  be  deemed  to 
be  imreasonable.  Nevertheless,  our 
decision  has  apparently  generated  some 
confusion,  and  indeed  has  been 
characterized  as  having  held  that 
railroads  can,  as  a  matter  of  course, 
avoid  their  common  carrier  obligaticm 
simply  by  declaring  their  track  to  be 
excepted  track. 

Those  questions — although  they  go 
well  beyond  any  matter  addhessed  in  the 
fact-specific  GS  Roofing  decision  itself, 
are  significant,  and  of  broad  interest. 
Accordingly,  we  are  initiating  sua 
sponte  this  proceeding  to  address  the 
circiunstances  imder  which  we  should 
require  a  railroad  to  provide  service  to 
shippers  over  track  that  does  not  meet 
FRA  class  1  track  safety  standards,  and 
that  the  carrier  has  concluded  is  not 
safe.  We  seek  the  views  not  only  of  the 
operating  railroads  and  their  shippers, 
but  also  of  rail  labor,  whose  members 
operate  over  the  track  at  issue;  the  FRA. 
which  is  responsible  for  administming 
the  railroad  track  safety  program:  state 
and  local  governments  that  are  involved 
with  rail  transportation  planning  and 
programs;  and  any  other  interested 
persons.  Depending  on  the  nature  of  the 
submissions  presented,  we  will 
determine  at  a  future  date  whether  to 
propose  formal  rules,  issue  a  policy 
statement,  or  continue  to  proceed  on  a 


case-by-case  basis,  as  we  and  the  IOC 
have  done  in  the  past. 

Decided:  April  28. 1997. 
By  the  Board,  Chaiiman  Morgan  and  Vice 
Chainnan  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  DoCs  97-11877  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

SOCFRParteOO 

[DocfcatNa  970213030-7030-4)1;  LP. 
O2O607B] 

RIN:  0e4S-AJ77 

Cantral  THIaand  Uan  Ragistry  for 
Umitad  Acoaaa  Parmits 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

summary:  NMFS  extends  for  3  months 
the  comment  period  for  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
about  a  central  tide  and  lien  registry  for 
limited  access  fishing  permits.  Parties 
responding  to  the  ANPR's  original 
comment  period  requested  a  6-month 
extension. 

DATES:  Comments  must  be  submitted  by 
August  5, 1997. 

ADDRESSES:  Send  comments  to:  Michael 
L.  Grable,  Chief,  Financial  Services 
Division.  NMFS,  1315  East  West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Grable  at 

(301)  713-2390. 
SUPPIEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requires  a  tiUe  and  lien  registry  for 
limited  access  fishing  permits.  The 
registry  will  be  the  exclusive  means  of 
perfacting  tide  to  these  permits.  It  will 
also  be  the  exclusive  means  of 
perfecting  security  interests  in. 
assignments  of.  and  liens  and  other 
enciunbrances  against  these  permits. 

NMFS  wantedthe  public's  guidance 
before  proposing  regulations.  We 
published  the  ^JPR  in  the  March  6, 
1997.  Federal  Register  (62  FR  10249). 
The  ANPR's  comment  period  ended  on 
April  7. 1997. 

We  received  five  comments.  One  was 
from  a  law  firm  representing  a  coalition 
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of  fisheries  lenders.  One  was  from 
another  law  firm  representing  a  group  of 
fisheries  investors.  One  was  from  a 
company  representing  a  fisheries  trade 
association.  Two  were  from  individual 
citizens. 

Both  law  firms  requested,  on  behalf  of 
their  clients,  a  B-month  extension  of  the 
ANPR's  comment  period  in  which  to 
submit  more  detailed  conunents.  There 
was  a  substantial  lack  of  consensus  on 
many  aspects  of  the  ANPR. 

We  recognize  the  importance  of  a 
collaborative  and  deliberative  process. 
We  value  consensus.  Some  of  the  issues 
are  complex.  Nevertheless,  we  believe 
three  months  should  be  a  sufficient 
comment-pwiod  extension. 
Accordingly,  we  extend  the  ANPR's 
comment  period  for  three  months. 

We  welcome  all  comments  on  any 
Registry  aspect 

This  notice's  comment-period 
extension  has  been  determined  to  be  not 
significant  for  purposes  of  E.0. 12866. 

Dated:  May  1. 1997. 
NucyFiMtar. 

Acting  Assistant  Administrator  for  Fuheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-11836  Filed  5-6-97: 8:45  am] 


24900 


Federal  Reeister  /  Vol.  62,  No.  88  /  Wednesday,  May  7,  1997  /  Notices 


24899 


Notices 


Federal) 

Vol.  62,  No.  88 
Wednesday,  May  7,  1997 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  appicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njiings,  delegations  of  authority,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

NoDonM  ucsBmc  ana  Auiwwpnenc 
Auiiiiiiiauiun 

(LD.  042797C] 

Small  TakM  of  Marirte  Mammiiii 
Incidental  to  Soacifiad  ActivMaa: 
Loefchaad  Launch  Vahldaa  at 
Vandonbaig  Air  Force  Baaa,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  modification  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA),  issued 
to  die  U.S.  Air  Force  tUSAF)  on  July  17, 
1996,  to  take  small  numbers  of  marine 
mammals  by  harassment  incidental  to 
laiuiches  of  Lockheed-Martin  launch 
vehicles  (LMLVs)  at  Space  Launch 
Complex  6  (SLC-6),  Vandenberg  Air 
Force  Base,  CA  (Vandmberg),  bias  been 
modified. 

EFFECTIVE  DATE:  The  authorization  is 
e£foctive  from  May  1, 1997  until  July  17. 
1997. 


I:  The  application, 
authorization  and  modification  are 
available  for  review  in  the  following 
offices:  Marine  Mammal  Division,  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Long 
Beach,  CA  90802. 

FOR  FURTHER  aaTORMATION  CONTACT: 
Kenneth  Hollingshead,  301-713-2055. 
SUPPLBBfTARY  NFORMAHON: 

Backgromid 

On  April  1, 1996,  NMFS  received  an 
application  from  the  USAF. 
Vandenberg,  requesting  continuation  of 


an  authorization  for  the  harassment  of 
small  numbers  of  harbor  seals  incidoital 
to  launches  of  LMLVs  at  SLC-6. 
Vandenberg.  These  launches  would 
place  commercial  payloads  into  low 
earth  orbit  Because  of  the  requirements 
for  circumpolar  trajectories  of  the  LMLV 
and  its  payloads,  the  use  of  SLC-6  is  the 
only  fsasible  alternative  for  LMLV 
launches  %vithin  the  United  States.  As  a 
result  of  the  noise  associated  with  the 
launch  itself  and  the  resultant  sonic 
boom,  these  noises  have  the  potential  to 
cause  a  startie  response  to  those  harbor 
seals  which  haul  out  on  the  coastline 
south  and  southwest  of  Vandenberg. 

Background  information  and  rationale 
vfaa  provided  with  the  notice  of  receipt 
of  the  application  and  proposed 
authorization  that  was  publidied  on 
May  2, 1996  (61  FR  19609),  and  are  not 
repeated  here.  A  30-day  pi^ilic 
comment  period  was  provided  cm  the 
application  and  proposed  authorization. 
After  review  of  the  comments  received 
on  the  application.  NMFS  concluded 
that  the  taking  will  not  result  in  more 
than  the  harassment  (aa  defined  by  the 
MMPA  Amendments  of  1994)  of  a  small 
number  of  harbor  seals,  would  have 
only  a  negligiUe  i^^)act  on  the  species, 
and  would  result  in  the  leest  practicable 
impact  on  the  stocL  Accord^gly, 
NMFS  determined  that  the  requirements 
of  section  101(aM5)(D)  of  the  MMPA  had 
been  met  and  tfauB  incidental  harassment 
authorization  was  issued  on  July  17, 
1996  (61  FR  384437,  July  24, 1996). 

Smniiiary  of  SequBSt 

Condition  7(b)  of  the  IHA  requires  the 
USAF  to  obsfflve  harbor  seal  activity  (m 
haul-outs  in  the  vicinity  of  SLC-6  before 
and  after  each  LMLV  launch  and  to 
monitor  this  activity  using  either  still 
photography  or  video  when  biological 
observations  cannot  be  made.  On  March 
12, 1997,  NMFS  received  a  request  from 
the  USAF  requesting  an  amoidment  to 
condition  7(b)  by  widving  nighttime 
video  monitoring  of  die  launch  of  an 
IA4LV  scheduled  from  Vandenberg 
during  nighttime  in  May  1997. 

Because  the  upcoming  launch  of  the 
LMLV  at  SLC-6  is  a  nighttime  launch, 
when  harbor  seals  are  not  expected  to  be 
hauled  out  in  any  numbers,  and, 
because  video  monitoring  at  night  is  not 
effective,  a  vraiver  of  condition  7(b)  and 
a  modification  of  the  IHA  is  appropriate. 

Accordingly.  NMFS  amended 
Condition  7(b)  of  the  DiA  on  the  date 


indicated  above  (see  EFFECTIVE  DATES)  as 
followrs: 

"b.  Biological  observatioiu  on  haibor  seal 
activity,  must  commeoce  at  least  48  houis 
prior  to  the  planned  launch  and  continue  Cor 
a  period  of  time  not  leu  than  48  houis 
subaequent  to  launching,  and  must  be 
supplemented  by  video  recording  of  mother- 
pup  teal  responaes  for  daylight  launches 
during  the  pupping  season;  and" 

It  should  be  noted  however,  that  the 
USAF  is  required  to  comply  with  all  of 
the  othn  conditions  of  the  IHA, 
including  observations  of  harbor  seal 
activity,  as  required  in  the  IHA.  In 
addition,  should  the  launch  be  delayed 
until  daylight,  video  monitoring  would 
be  required,  since  the  planned  launch 
will  take  place  during  the  harbor  seal 
pupping  I 


Dated:  ^iril  30, 1997. 
Hilda  Diax-Sohero, 

Acting  Director,  Office  of  Protected  Resources, 

Natitmal  hkuine  Fisheries  Serrice. 

[FR  Doc  97-11791  Hied  5-6-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 


LO.O22407A 


AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmosi^eric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  extension 

of  comment  period. 

SUMMARY:  NMFS  »nnntmr»»  the 

extension  of  the  public  comment  period 
on  the  draft  NMFS  bycatch  plan, 
Mcaiaging  the  Nation's  Bycatch: 
Priorities,  Proffxuns  and  Actions  few  the 
National  Marine  Fishaies  Service.  The 
NMFS  bycatch  plan  wiU  guide  the 
agency's  bycatch-related  research  and 
management  for  the  next  decade.  The 
public  conunent  period  is  hereby 
extended  to  June  30, 1997,  to  give 
members  of  the  public  additional  time 
to  review  and  comment  on  the  draft 
plan.  Any  written  comments  received 
will  be  considered  by  NMFS  in  the 
adoption  and  implementation  of  the 
final  b]rcatch  plan. 
DATES:  Written  comments  will  be 
accepted  on  or  before  June  30. 1997. 
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AOORESSeS:  Requests  for  copies  of  the 
NMFS  bycatdi  plan  should  be  directed 
to  the  NMFS  Office  of  Science  and 
Technology.  1315  East-West  Highway. 
Silver  Spring.  MD.  20910. 
PHONE:(301)713-2363.  FAX:  (301)713- 
1875.  The  NMFS  bycatch  plan  is  also 
available  in  its  entirety  on  the  Internet 
at  http://kingfish.ssp.nmfs.gov/. 

FOR  PURTMER  MFORMATION  OONTACT:  John 
Witzig  or  Uz  Laudi.  (301)  713-2365. 
SUPPLBKNTARY  MFORMATION: 

Background 

Interest  in  bycatch  in  the  Nation's 
fisheries  has  received  increased 
attention  in  the  last  decade.  During  this 
time.  NMFS  and  its  constituents  have 
come  to  agree  that  fisheries  bycatch  is 
an  issue  of  great  concern  to  those 
interested  in  sustainable  fisheries  and 
marine  ecosystems.  Congress  has 
emphasized  NMFS'  responsibility  to 
address  bycatch  in  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  the  Marine  Mammal 
Protection  Act,  and  the  Endangered 
Species  Act. 

Issues  in  each  of  NMFS' 
administrative  regions  and  on  the 
natiiHial  level  are  addressed  in  detail  in 
the  draft  NMFS  bycatch  plan.  This 
discussion  fiorms  the  basis  for  a  set  of 
loaearch  and  management 
recommendations  that  will  help  guide 
the  aaency's  bycatch-related  activities. 
Broaoir.  recommendations  in  the  plan 
address  the  acquisition  of  bycatch  data, 
gear  technology  and  selectivity  research, 
die  effocts  of  bycatch.  research  on 
individual  incentive  programs  to 
maiiiign  bycatch,  development  and 
implementation  of  conservation  and 
managonent  measures  to  address 
bycatch,  and  information  exchange  and 
cooperative  management. 

A  notice  of  availability  of  the  draft 
NMFS  bycatch  plan  was  published  in 
the  FadmJ  Kegiatar  on  April  2, 1997 
(62  FR  15659).  The  draft  NMFS  bycatch 
plan  continues  to  generate  significant 
public  interest  and  NMFS  would  like  to 
ensure  that  all  interested  members  of 
the  public  have  adequate  time  to 
cranment  on  the  draft  plan.  Thus.  NMFS 
is  extending  the  deadline  for  public 
comments  on  the  draft  plan  to  June  30, 
1997.  All  comments  received  on  or 
Iwfore  that  date  will  be  considered  in 
development  of  the  final  plan. 

Request  fbr  CoauBcnts 

NMFS  intends  that  the  final  version  of 
the  bycatch  plan  will  take  advantage  of 
information  and  recommendations  fnm 
all  interested  parties.  Therefore, 
comments  and  suggestions  are  hereby 
solicited  from  the  public,  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  person  concerned  with  tiiis  draft 
NMFS  Bycatch  Flan. 

Dated:  May  1. 1997. 
Nancy  Foalv. 

Deputy  Assistant  Administrator.  National 

Marine  Fisheries  Savice. 

(PR  Doc  97-11835  Filed  S-6-97:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Technology  Camw. 
NoHca  ol  Invantlona  AvaHaMa  for 

AQCNCV:  Department  of  Energy  (DCS). 
Federal  Energy  Technology  Center 
(FETC). 

ACnON:  Notice. 


The  United  States  Department 
of  Enogy.  Federal  Energy  Technology 
Cmter  hereby  announces  that  the 
inventions  listed  below  are  available  fbr 
licensing  in  accordance  with  35  U.S.C 
207-209  to  achieve  expeditious 
commercialization  of  results  of  {aderaUy 
funded  reaeuch  and  development 
Foreign  patents  rights  have  been 
retained  on  selected  inventicma  to 
extend  aaiket  coverage  and  may  also  be 
available  fior  Ucansing.  A  copy  of  issued 
patents  may  be  obtained,  for  a  modest 
iae,  from  the  U.S.  Patent  and  Tradonark 
Office,  Washington.  DC  20231. 


Assistant  Counsel  for 
Intellectual  Propoty.  U.S.  Department 
of  Energy.  Federal  Energy  Technology 
Cento*.  P.O.  Box  880.  Morgantewn.  WV 
26505. 

FOR  FURTfCR  et^RMATWH  OOffTACT:  Lisa 
A.  Jarr.  Assistant  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy.  Federal  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown.  WV 
26505;  Telephone  (304)  285-4555;  E- 
mail:  LJARR«7ETCDOE.GOV. 

SUFPlOiDfTARY  MFORMATION:  35  U.S.C 
207  authorizes  licensing  of  Government- 
owned  inventicms.  Implementing 
regulations  are  contained  in  37  CFR  Part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  imder  certain 
circimistances,  provided  that  notice  of 
the  invention's  availability  for  licensing 
has  been  announced  in  the  Federal 


Issued  Patents 

Number 

TMe 

4.969.928 

Confined  Mettwd  for  SimuNa- 

neousty  Dewatering  and  Re- 

consttUing     Finely     Divided 

Cart)onaceous  Material. 

5.379.902 

Method  for  SimuHaneous  Use  of 

a  Single  AddWve  for  Coal  Flo- 

tation. Dewalering.  and  Re- 

consiiti^ion. 

Patent  Abdications  Filed 

Combustor  Oscillation  Attenuation  Via 
the  Control  of  Fuel-Supply  Line 
Dynamics 

Porous  Desulfiirization  Soibent  Pellets 
Qmtaining  a  Reactive  Metal  Oxide 
and  an  Inert  Zirconium  Compound 

Dynamically  Balanced  Fuel  Ncozle 

Periodic  Equivalence  Ratio  Modidation 
for  Control  of  Combustion 
Oscillations         . 

Dated:  April  25, 1997.    . 
KitaA-Baiwa. 
Director,  FETC 
[FR  Doc  97-11850  Filed  5-6-07;  8:45  am] 


DEPARTMENT  OF  ENERGY 

EnvirofWMntal 


AQENOV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


r:  Pureuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat  770)  notice  is 
hereby  givm  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board.  Kirtland  Area  Office  (Sandia). 
OATCS:  Wednesday.  May  21. 1997: 6:30 
pm-9:35  pm  (Mountain  Standard  Time). 
A00RCS8CS:  North  Valley  Community 
Center.  3825  4th  Street.  NW. 
Albuquerque.  New  Mexico. 
FOR  FURTHER  WfOnHATION  CONTACT: 
Mike  Zamorski.  Acting  Manager. 
Department  of  Energy  Kirtland  Area 
Office.  PO  Box  5400.  Albuquerque.  NM 
87185  (505)  845-4094. 

SUPFlfMENTARY  aiFORMATlON: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tetttative  Agenda: 
6:30  p.m.— DOE  Quarterly  Meeting 
7:30  p.m. — Public  Conuient  Period 
7:40  p  jn.^Approval  of  Agenda 


7:45  p.m. — ^Approval  of  3/19/07  Minutes 

(Postponed  from  4/16/97  Meeting) 
7:50  p.m. — ^Approval  of  4/16/97  Minutes 
7:55  p.m. — Chair's  Report — Jesse  D. 

Dompreh 
8:10  p.m.— Break 
8:20  p.m. — ^Membership/Nominating 

Committee  Report 
8:35  p.m.— WEB  Site  Report 
8:55  p.m. — ^Issues  Committee  Report 
9:05  p.m. — New/Other  Business 
9:15  p.m. — ^Agenda  Items  for  Next 

Meeting 
9:20  p.m.— Public  Comment  Period 
9:25  p.m. — Announcement  of  Next 

Meeting/ Adjourn 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  May  21. 1997. 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  Sadlitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between  9 
am  and  4  pm,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Mike  Zamorski, 
Department  of  Energy  Kirtland  Area 
Office.  PO  Box  5400.  Albuquerque,  NM 
87185.  or  by  calling  (505)  845-4094. 

baued  at  Washington,  DC  on  May  2. 1997. 

RadMl  M.  Saanal. 

Acting  Advisory  Committee  h4anagement 
Officer. 

[FR  Doc  97-11847  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
Spedfic  Adviaory  Board,  Paducah; 
Notica 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

StJMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463. 86  Stat.  770)  notice  is 


hereby  given  of  the  following  Advis<xy 
Conmiittee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah  Gaseous 
Diffiision  Plant. 

DATES:  Thursday.  May  22, 1997.  6  p.m.- 
9  p.m. 

ADDRESSES:  Heath  High  School 
(cafeteria).  4330  Metropolis  Lake  Road. 
West  Paducah.  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Alvarado.  Site-Specific  Advisory 
Board  Coordinator.  Department  of 
Energy  Paducah  Site  Office.  Post  Office 
Box  1410.  MS-103.  Paducah,  Kentucky 
42001.  (502)  441-6804. 

SUFPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of  the 
Bottd  is  to  make  recommen(ktions  to  DOE 
and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Updates  on  the 
Environmental  Management  and  Enrichment 
Facilities  Protect  report,  the  Federal  Facility 
Agreement,  and  the  membership  drive; 
reviews  of  the  10- Year  Plan  and  the  Draft 
Work  Plan:  and  presentations  on  the  Waste 
Area  Groups  6  and  22. 

Public  Participation:  The  meeting  is  open 
to  the  public  Written  statements  may  be  filed 
with  the  Committee  either  before  or  aftw  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  shoiild 
contact  Carlos  Alvarado  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  S  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  in«»iiniim  of  5 
minutes  to  present  their  conunents. 

Minutes:  The  minutes  of  this  meeting  «rill 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9  am  and  4  pm,  Monday- 
Friday,  except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information  and 
Reading  Room  at  175  Freedom  Boulevard, 
Highway  60,  Kevil,  Kentucky  between  8  am 
and  5  pm  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department  of 
Energy  Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah.  Kentucky  42001.  or 
by  calling  him  at  (502)  441-6804. 

Issued  at  Washington,  DC  on  May  2, 1997. 

Rachel  M.  Samnel. 

Acting  Advisory  Committee  Maimgement 
Officer. 

[FR  Doc  97-11848  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER97-2O46-O001 

AMVE8T  Power,  Inc.;  NoUca  Of 
isauanca  of  Order 

May  2, 1997. 

AMVEST  Power.  Inc.  (AMVEST) 
submitted  for  filing  a  rate  schedule 
under  which  AMVEST  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  maiketer.  AMVEST 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
AMVEST  requested  that  the 
Cmnmission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  Uability  by  AMVEST. 

On  April  15, 1997,  piu^tiant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  AMVEST  should  file  a 
motion  to  intervene  or  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  writhin 
this  period.  AMVEST  is  authorized  to 
issue  securities  and  assume  obUgations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  %vithin  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  resoves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  AMVEST's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  15. 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  NE  Washington.  DC  20426. 
LokO.CashaU. 
Secretary. 

(FR  Doc  97-11864  Filed  5-6-97;  8:45  am] 
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DEPARTMEHT  OF  ENERQY 

Federal  Enecyy  ReQulMofy 
CoiwiNesion 

(Doctot  No.  RP97-6S-003I 


!  Tenneeaae  Natural  Qaa  Company; 
Notice  of  TaflffFHIng 

May  1. 1997. 

Take  notice  that  on  April  28. 1997. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  filed  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission's  April  18. 1997  order  in 
this  proceeding.  East  Tennessee  Natural 
Gas  Company.  79  FERC  161.051  (1997) 
(April  18  Order).  East  Tennessee 
proposes  an  effective  date  of  June  1, 
1997  for  the  revised  sheets. 

East  Tennessee  states  that  the  revised 
tariff  sheets  reflect  the  changes  to  East 
Tennessee's  tariff  required  by  the  April 
18  Order  to  the  tariff  sheets  submitted 
with  East  Tennessee's  March  3, 1997 
GtSB  compliance  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Washington.  DC 
20426.  in  accordance  with  18  CFR 
385.211  of  the  CcHnmission's  Rules  and 
Regulations.  All  siich  protests  must  be 
filwl  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LowaCadwU. 
Secretary. 

IFR  Doc.  97-11799  Filed  5-6-47;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fodoral  Energy  Regulatory 
Commisaion 

[Docket  Na  TM97-1-130-001] 

Qaa  Tranaport,  Inc.;  Notico  of 
Complianco  Filing 

May  1, 1997. 

Take  notice  that  on  April  28. 1997. 
Gas  Transport.  Inc.  (GTI)  tendered  for 
filing.  Sub.  First  Revised  Sheet  No.  5  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  in  compliance 
with  the  Letter  Order  issued  by  the 
Federal  Energy  Regulatory  Commission 
in  Docket  No.  TM97-1-1 30-000  on 
April  22. 1997. 


GTI  states  that  its  filing  is  necessary 
to  reflect  the  correct  Annual  Charge 
Adiustment  surcharge  of  $.0020. 

GTI  requests  the  Qsmmission  waive, 
to  the  extent  necessary,  its  Regulations 
to  permit  this  tariff  sheet  to  become 
effective  April.  1, 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ln>  D.  CadMil, 
Secretary. 

[FR  Doc.  97-11805  Filod  5-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  RaguMory 
Gonunlaalon 

(Doetol  No.  RP«7-157-«») 

Qaa  Tranaport,  Inc.;  NoHco  of 
Corraction  to  Tariff  RHng 

May  1. 1997. 

Take  notice  that  on  April  28, 1997, 
Gas  Transport.  Inc.  (GTI)  tendered  for 
filing  Sub.  Second  Revised  Sheet  No.  5 
as  a  correction  to  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

GTI  states  that  this  correction  is 
necessary  to  reflect  the  corrected 
Annual  Charge  Adjustment  surcharge  as 
filed  concurrently  in  Docket  No.  TM97- 
1-130-000,  in  compliance  with  the 
Commission's  Letter  Order  issued  April 
22.  1997,  in  that  docket. 

GTI  requests  that  the  Commission 
waive,  to  the  extent  necessary,  its  notice 
requirement  in  the  Letter  Order  in 
Docket  No.  RP97-157-000.  to  permit 
this  tariff  sheet  to  become  effective  June 
1. 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.CaiMl. 
Secretary. 

IFR  Doc  97-11800  Filed  S-6-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-342-OO0I 

Kem  River  Qaa  Tranamlaalon 
Company;  NoHoe  of  Propoaed 
Changea  in  FERC  Qaa  Tariff 

May  1.1997. 

Take  notice  that  on  April  28. 1997, 
Kem  RivOT  Gas  Transmission  (Kem 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  May  29. 1997. 

Rem  River  states  that  the  purpose  of 
this  filing  is  to  propose  tariff  changes 
that  are  needed  as  a  result  of  Kem 
River's  filing  to  adopt  the  standardized 
business  practices  which  were  issued  by 
the  Gas  Industry  Standards  Board 
(GISB)  and  approved  by  the 
Conunission.  Specifically.  Kem  River  is 
proposing  tariff  revisions  to:  1)  Require 
non-electronically  submitted 
nominations  to  be  submitted  earlier 
than  electronically  submitted 
nominations;  2)  establish  a  time  line  for 
intra-day  nominations;  and  3)  formalize 
Kem  River's  existing  pooling  policy  as 
required  by  the  Commission's  March  6, 
1997  Order  (78  FERC  1  61,251  (1997).) 
which  directs  Kem  River  to  "file  a 
pooling  proposal  under  NGA  Section  4 
to  comply  with  the  GISB  standards,  and 
include  in  its  tariff  the  GISB  provisions 
related  to  pooling". 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  of  the  Conunission 's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154. 2io  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection  in  the- 

Public  Reference  Room. 

Loia  D.  CuheU. 

Secretary. 

(FR  Doc  97-11804  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP96-302-006] 

Northern  Natural  Qaa  Company;  Notice 
of  Compliance  Filing 

May  1. 1997. 

Take  notice  that  on  April  28, 1997. 
Northem  Natural  Gas  Company 
(Northem),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

2nd  Substitute  3l8t  Revised  Sheet  No.  53 
Substitute  32  Revised  Sheet  No.  53 
Substitute  33  Revised  Sheet  No.  53 
2nd  Substitute  3rd  Revised  Sheet  No.  291 

Northem  states  that  the  above  sheets 
address  Northern's  penalty  provisions 
and  are  being  filed  in  compliance  with 
the  Commission's  Order  issued  March 
28, 1997  in  Docket  No.  RP96-302-004 
(March  28  Order). 

Northem  states  that  copies  of  the 
filing  were  served  upon  die  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  Secticm 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Secticm 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  Mill  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
LokD.Caalidl. 
Secretary. 

(FR  Doc  97-11798  Filed  5-6-97;  8:45  am] 
MUMQ  COM  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  No.  RP97-183-003] 

Texaa  Qaa  Tranamiaaion  Corporation; 
Notice  of  Filing  of  Tariff  Stieeta 

May  1, 1997. 

Take  notice  that  on  April  28, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  pro  forma  tariff  sheets 
listed  below: 

Sixth  Revised  Sheet  No.  207 
First  Revised  Sheet  Na  207A 

Texas  Gas  states  that  the  instant  filing 
is  in  compliance  with  the  provisions  of 
Order  No.  587-C  issued  March  4, 1997, 
in  Docket  No.  RM96-1-004  and  set  forth 
the  proposed  changes  to  Texas  Gas's 
tariff  required  to  implement  additional 
Standards  of  the  Gas  Industry  Standards 
Board  (GISB).  Texas  Gas  states  that, 
upon  Commission  review  and  action,  it 
will  file  the  final  tariff  sheets 
implementing  GISB  standards  to 
become  effective  on  or  before  November 
1, 1997. 

Texas  Gas  states  that  copies  of  the  pro 
forma  tariff  sheets  are  being  served  upon 
Texas  Gas's  jurisdictional  custcnners 
and  interested  state  commissions,  and 
all  parties  on  the  official  service  list  in 
Docket  No.  RP97-183. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  R^ulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lok  D.  CaahdI. 
Secretary. 

(FR  Doc.  97-11802  Filed  5-6-97;  8:45  ami 
MJJNQ  COM  cnr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-1sa-00q 

Tranacontlr>ental  Qaa  Pipe  Line 
Corporation;  Notice  of  Compliance 
niing 

May  1. 1997. 

Take  notice  on  April  28, 1997, 
Transcontinental  Gas  Pipe  Line 
Corpcnation  (Transco)  tendered  for 
filing  certain  pro  forma  tariff  sheets  to 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  which  tariff  sheets  are 
listed  on  Attachment  B  to  the  filing.  The 
proposed  effisctive  date  for  the  tariff 
sheets  is  August  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Order  No.  587-C,  and 
that  the  changes  made  in  the  pro  forma 
tariff  sheets  filed  therewith  are  those 
changes  reqiiired  to  comply  with  Order 
No.  587-C 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers.  State 
Commissicms  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
.in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
iD. 


Secretary. 

[FR  Doc  97-11801  Filed  5-6-97;  8:45  am] 

I  COM  «717-«1-M 


DEPARTMENT  OF  BIERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-341-000I 

Tranacontinental  Qaa  Pipe  Line 
Corporation;  Notice  of  Tariff  niing 

May  1, 1997. 

Take  notice  on  April  28, 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
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certain  revised  tariff  sheets  which  tariff 
sheets  are  listed  on  Attachment  A  to  the 
filing.  The  proposed  effiective  date  for 
the  tariff  sheets  is  lune  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  remove  firom 
Transco's  tariff  all  those  provisions 
which  permit  nominations  for 
transportation  and  storage  serviced  on 
Transco's  system  to  be  made  by  any 
method  other  than  electronic 
communication.  Transco  states  that 
with  the  revisions  proposed  in  its  filing, 
all  transportation  and  storage 
nominations  on  Transco's  system  would 
be  required  to  be  made  electronically, 
either  through  Transco's  TRANSIT 
system  or  tluough  electronic  data 
interchange. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  of  customers,  State 
Commission  and  ^er  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington.  DC  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  Mdll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteD-CMhril. 
Secretary. 

IFR  Doc.  97-11803  Fikd  S-6-97;  8:45  am] 
tnr-et-m 


DEPARTMENT  OF  ENERGY 
FMtaral  EfMray  RMuMofv 


[Doetat  No.  EQ97-68-000,  •!  al.] 


Joff  LmCv  Enw^py  CofnpMiy  SCA,  d 
aL;  Etoetrtc  Ral*  and  Corporat* 


April  29. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  )orf  Las£u-  Energy  Company  SCA 

{Docket  No.  BG97-S8-000) 

On  April  21. 1997,  Jorf  Lasfar  Energy 
Company  SCA  (AppUcant).  with  its 
principal  office  at  do  CMS  Gennation 


Co.,  Fairlane  Plaza  South,  330  Town 
Center  Drive,  Suite  1000.  Dearborn, 
Michigan  48126.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  piusuant  to 
Part  365  of  the  Commission's 
Regulations. 

Applicant  states  that  it  is  a  company 
duly  incorporated  under  the  laws  of 
Morocco,  and  will  operate  through  a 
subcontractor  two  existing  330  MW 
coal-fired  units  and  construct  and 
operate  through  a  subcontractor  two 
additional  348  MW  units.  Electric 
energy  produced  by  the  Facility  will  be 
sold  at  wholesale  to  the  state-o%vned 
Office  National  de  I'Electridte.  In  no 
event  will  any  electric  energy  be  sold  to 
consiuners  in  the  United  States. 

Comment  date:  May  22  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  CSW  Power  Marketiiig,  Inc. 

[Docket  No.  ER97-777-0001 

Take  notice  that  on  April  17. 1997. 
CSW  Power  Mariieting.  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
refierenoed  docket. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  GcMral  Elactric  Campany 

[Docket  No.  BR97-861-O00) 

Take  notice  that  on  April  11, 1997, 
Portland  General  Electric  CcHnpany 
tmdwed  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  CSW  Powrer  Marketing.  Inc. 

(Docket  No.  ER97-1238-000] 

Take  notice  that  on  Ajml  17, 1997, 
CSW  Power  Mariceting,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  APRA  Energy  Group,  Inc 

(Docket  No.  ER97-1643-000I 

Take  notice  that  on  April  17.  and 
April  18, 1997,  APRA  Energy  Group. 
Inc  tendered  for  filing  amendments  in 
the  above-referenced  docket. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


•.  Valero  Power  Services  Company 

[Docket  No.  ER97-1847-0001 

Take  notice  that  on  April  21. 1997, 
Valero  Power  Services.  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atlantic  Energy,  Inc. 

(Docket  No.  ER97-2132-000I 

Take  notice  that  on  April  21. 1997, 
AUantic  Energy,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Campany 

(Docket  No.  ER97-2161-000J 

Take  notice  that  on  April  14. 1997. 
Boston  Edison  Company  tendwed  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  May  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Serrioe 
Corporation 

[Docket  No.  ER97-2536-00OI 

Take  notice  that  on  April  14, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmissi(Hi  Service  Agrmment 
between  WPSC  and  Wisconsin  Power  & 
Light  Company.  The  Agreement 
provides  for  transmission  service  imder 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  PuMic  Service 
Corporation 

(Docket  No.  ER97-2537-^)00) 

Take  notice  that  on  April  14, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  executed  service 
agreements  with  CNG  Power  Services 
Corporation  under  its  CS-1 
Cooodination  Sales  Tariff. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  El  Paso  Marketing  Senricet 
Company 

(Docket  No.  ER97-253»-000l 

Take  notice  that  on  April  14, 1997,  El 
Paso  Mariuting  Services  Company, 
tendered  for  filing  a  Notice  of 
Succession  changing  its  name  from  El 
Paso  Energy  Marketing  Company  to  El 
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Paso  Mariceting  Services  Company, 
efiiactive  April  1, 1997. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  El  Paao  Energy  Marketing  Company 

(Docket  No.  ER97-2539-000I 

Take  notice  that  on  April  14, 1997.  El 
Paso  Energy  Marketing  Company, 
tendered  for  filing  a  Notice  of 
Succession  changing  its  name  from 
EPEM  Marketing  Company  to  El  Paso 
Energy  Marketing  Company,  effective 
Aprill,  1997. 

Comment  date:  May  13. 1997.  in  ■ 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mirfiawk  Power 
Corp<Mration 

[Docket  No.  ER97-2S4O-000I 

Take  notice  that  on  April  14. 1997, 
Niagara  Mohawk  Power  Corporati(m 
(NVD>C).  tendered  for  filing  a  Notice  of 
Cancellation  of  NMPCs  FERC  Rate 
Schedule  No.  238  and  any  supplements 
thereto  with  Associated  Power  Services. 

NMPC  requests  that  this  cancellation 
become  effective  June  1. 1997. 

Coatment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Corporatimi 

(Docket  No.  ER97-2541-000) 

Take  notice  that  on  April  14, 1997. 
Wisconsin  Public  Service  Corpraation 
("WPSC"),  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and  itself. 
The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-2542-000) 

Take  notice  that  on  April  14, 1997, 
Central  Hudson  Ges  and  Electric 
Corporation  ("CHG&E"),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  Regulations  in  18  CFR 
a  Service  Agreement  between  CHGftE 
and  USGEN  Power  Services,  LJ*.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHGftE's  FERC  Electric  Rate  Schedule. 
Original  Volume  1  ('Tower  Sales 
Tariff")  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 


notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  Yoric. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

16.  Looisville  Gas  and  Electric 
Cnnpany 

(Docket  No.  ER97-2543-000] 

Take  notice  that  on  April  15, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
Caroliiu  Power  and  Light  Company 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Lykes  DukeA^onis  Dreyfus,  Ltd. 

(Docket  No.  ER97-2S44-0001 

Take  notice  that  on  April  15, 1997. 
Lykes-Duke/Louis  Dreyfus,  Ltd. 
("Lykes/DLD").  tendered  for  filing  a 
request  for  cancellation  of  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  April  14, 1997.  The 
Applicant  states  that  the  Lykes-DLD 
Joint  Venture  has  been  terminated. 

Comment  date:  May  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  ft  Light  Coa^any 

[Docket  Na  ER97-2S45-000I 

Take  notice  that  cm  April  IS,  1997. 
Florida  Power  ft  Light  Company 
("FPL"),  tendered  for  filing  proposed 
service  agreements  with  Equitabfe 
Power  Services  Company  for  Siiott- 
Term  Firm  and  Non-Firm  transmissim 
service  tmder  FPL's  Open  Access 
Transmission  Tariff!, 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
became  effective  on  June  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Sectim  35  of  the 
Commission's  Regulaticms. 

Comment  date:  May  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Dqrton  Power  and  Li^t 
Company 

(Docket  Na  ER97-2546-000] 

Take  notice  that  on  April  15. 1997 
The  Dayton  Power  and  Light  CcMnpany 
("Dayton")  submitted  service 
agreements  establishing  CMS  Marketing 
Services  and  Trading  Company,  and 
Atlantic  Qty  Electric  Company  as 
customere  undv  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 


Dayton  requests  an  effiective  date'of 
one  day  subsequent  to  this  filing  for  &e 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commissim's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
CMS  Marketing  Services  and  Trading 
Company,  and  Atlantic  City  Electric 
Company,  and  the  Public  Utilities 
Commission  of  Ohio. 

Cbimnent  date:  Msy  13. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Dayton  Power  and  Light   . 
ConqMmy 

[Docket  Na  ER97-2S47-0001 

Take  notice  that  on  April  15, 1997. 
.  The  Dajrton  Power  and  Light  Campany 
("Dayton")  submitted  service 
agreements  establishing  Amp  (%io  as  a 
customer  under  the  terms  of  Daytcm's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  fw  the 
service  agreements.  Accordingly. 
Dayton  requests  waivw  of  the 
Commissicm's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Amp  Ohio  and  the  Public  Utilities 
Commission  of  Ohio. 

Coatment  date:  May  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pennsylvania  Power  ft  Light 
Cflmpany 

(Docket  No.  ER97-2S4«-000l 

Take  Notice  that  on  April  15, 1997. 
Pennsylvania  Power  ft  Light  Ccunpany 
("PPftL"),  filed  a  Service  Agreement 
dated  April  1, 1997  with  Orange  and 
Rockland  Utilities.  Inc  ("Orange  and 
Rockland")  undw  PPftL's  FERC  Electric 
Tariff.  Original  Volume  No.  1.  The 
Service  A^eement  adds  Orange  and 
RodJand  as  an  eligible  custmner  under 
the  Tariff. 

PPftL  requests  an  efilBctive  date  of 
April  15. 1997,  fat  the  Sovioe 
Agreement 

PPftL  states  that  copies  of  this  filing 
have  been  supplied  to  Orange  and 
Roddand  and  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  May  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southwestern  Public  Serrfee 
Company 

(Docket  Na  ER97-2549-000] 

Take  notice  that  on  April  15.1997, 
Southwrestem  Public  Service  Company 
("Southwestern*)  submitted  an 
executed  service  agreement  imder  its 
opm  access  transmission  tariff  with 
ConAgra  Energy  Services,  Inc  The 
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service  agreement  is  for  umbrella  non- 
finn  point-to-point  transmission  service. 

Coxnment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Portland  General  Electric  Company 

(Dockst  No.  ER97-255O-0O0] 

Take  notice  that  on  April  15, 1997, 
Portland  General  Electric  Company 
(PQE).  tendered  fax  filing  under  PGE's 
Final  Rule  pro  fiwma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  executed 
SOTvice  Agreements  for  Short-Term 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  Powerex 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30, 1993,  P(X 
respectfully  requests  that  the 
Conunission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  April  3, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Powerax  as  noted  in  the 
filing  letter. 

Comment  date:  May  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

a4.FI— idaFBwrfcU^C— yy 

IDocket  Na  BR97-2551-000) 

Tdce  notice  ^t  on  Afnil  15, 1997. 
Florida  Poww  ft  Li^t  Company 
("FPL"),  tendered  far  filing  proposed 
service  agreonents  with  Gnagy 
Services,  Inc.  for  Non-Firm  transmission 
amdoe  under  FPL's  Open  Access 
Tnnaoiission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  te 
become  effective  on  June  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
ConunissitHi's  regulations. 

Comment  date:  May  13, 1997,  in 
acoordanca  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  NottbMal  Energy  Sarrkaa,  be 

(Dockat  Na  ER97-2S70-0001 

Take  notice  that  on  April  10, 1997, 
Northeast  Energy  Services,  Inc.  tendered 
for  filing:  a  Notice  of  Cancellation  its 
FERC  Rate  Schedule  No.  1  lot  the  sale 
of  electricity  energy  and  capacity  at 
market-based  rates,  request  for  waiver  of 
notice  period,  and  request  for  expedited 
treatment  of  request  iat  waiver. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  New  England  Power  Pool 

[Docket  No*.  OA97-237-000  and  ER97- 
1079-000] 

Take  notice  that  on  February  14, 1997 
and  April  18, 1997  New  England  Power 
Pool  tendered  for  filing  amendments  in 
the  above-referenced  dockets. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rtdes  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunissicm  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  i»oceeding. 
Any  person  Mrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Latoa 


Secntaiy. 
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DEPARTMENT  OF  ENERQV 


(Dectat  No.  Em7-a014-Mei  el  at] 


CofDorala  ReguMlon  FMnga 

April  30. 1907. 

Take  notioe  that  the  following  filings 
have  been  made  writh  the  Commission: 

LPadfiCorp 

(Dockat  Na  ER97-2014-a00] 

Take  notice  that  on  April  10, 1997, 
ParifiCorp  tendered  for  filing  an 
amendment  in  the  above-refraenoed 
docket. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Long  Island  i-ighting  Company 
versus  Northeast  Utilities  Servico 
Company 

(Dockat  Na  EL97-34-000| 

Take  notice  that  on  April  1, 1997, 
Long  Island  lighting  Ounpany  tendered 
for  filing  a  complaint  against  Northeast 
Utilities  Service  Company  and  motions 


to  compel  for  siunmary  disposition  and 
for  an  expedited  schedule. 

Comment  date:  May  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

3r  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 

[Docket  No.  OA97-569-0001 

Take  notice  that  on  March  26, 1997, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc  (ComEd)  tendered  for  filing 
an  Open  Access  Transmission  Service 
Tariff  (Tariff)  to  ccnnply  with  the 
Commissicm's  Order  No.  888-A  (Order 
on  Rehearing),  Promoting  Wholosale 
CompetiticMi  through  Open  Access  Ntm- 
Discriminatory  Transmission  Service  by 
Public  Utilities.  (62  FR  12274  (1997)). 
The  Tariff  supersedes  ComEd's  open 
access  transmission  survice  tariff,  which 
the  Commission  accepted  for  filing  in 
docket  No.  OA96-16&-001.  ComEd 
requests  that  the  Tariff  be  made  effective 
as  of  April  1,1997. 

ComEd  states  that  it  has  served  a  copy 
of  this  filing,  by  U.S.  Mail,  first  class 
postage  prepaid,  on  all  entities  that  have 
taken  wholesale  transmission  service 
from  ComEd  since  the  issuance  of  the 
Commission's  Open  Access  NOPR  in 
Docket  No.  RM95-»-000,  on  the  state 
agencies  that  regulate  the  retail  riectric 
rates  of  ComEd  and  such  customera,  and 
on  each  party  listed  on  the  official 
service  lists  for  dockai  Nos.  OA96-165- 
000  and  ER96-277fr-4)00. 

Comment  date:  May  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

4.  Southweetsni  PaUic  Servka    . 


(Docket  Na  ER97-2101-000] 

Take  notice  that  on  April  24, 1997, 
Southwestern  Public  Swvice  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconaia  Power  and  Light  Company 

[Docket  No.  ER97-2552-000] 

Take  notice  that  on  April  15, 1997, 
Wisconsin  Power  and  Li^t  Company 
(WP&L),  tendered  for  filing  a  Fram  Of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmissian  Service 
establishing  The  Cincinnati  Gas  & 
Electric  Company,  PSI  Energy,  Inc. 
(oollectivriy  Cinergy  Operating 
Companies)  and  Cineigy  Services,  Inc., 
as  agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies,  as  a  point-to- 
point  transmission  customer  imder  the 
terms  of  WPftL's  transmission  tariff! 


WP&L  requests  an  effective  date  of 
April  7,1997,  and;  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Enteigy  Services,  Inc. 

[Docket  No.  ER97-2553-000] 

Take  notice  that  on  April  16, 1997, 
Entergy  Services.  Inc.  (&itergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States,  bic, 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  die  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
CNG  Power  Services  Corporation  (CNG). 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  ER97-2554-000] 

Take  notice  that  on  April  16, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services],  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  ^e  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
LG&E  Power  Marketing  Inc.  (LG&E). 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER97-25SS-000) 

Take  notice  that  on  April  16. 1997. 
Entergy  Services,  Inc.  (&itergy 
Services],  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for    ' 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Kansas  Gas  &  Electric  Company  (KG&E). 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Entergy  Services,  Inc. 

[Docket  No.  ER97-25S6-4)D0] 

Take  notice  that  on  April  16, 1997, 
Entergy  Services.  Inc.  (&itergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Enteigy 
Mississippi,  Inc..  and  Enteigy  New 
Orleans,  Inc.  (collectively,  ^e  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Union  Electric  Company  (l^). 

Comment  date:  May  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc 

(Docket  No.  ER97-2557-000) 

Take  notice  that  on  April  16, 1997. 
Entergy  Services,  Inc.  (&itergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  bic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Einpire  District  Electric  Company  (EDE). 

Comment  date:  May  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

11.  Entergy  Services,  Inc 

[Docket  No.  ER97-2558-000] 

Take  notice  that  on  April  16, 1997, 
Entergy  Services,  Inc.  (&itergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States.  Inc.. 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi.  Inc..  and  Entergy  New 
Orleans.  Inc.  (collectively,  &e  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
the  Power  Company  of  America. 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Enteigy  Services,  Inc 

[Docket  No.  ER97-2559-0001 

Take  notice  that  on  April  16. 1997, 
Enteigy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc..  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 


Transmission  Service  Agreement 
betweMi  Entergy  Services,  as  agent  Ux 
the  Entergy  Operating  Companies,  and 
Edison  Source. 

Cbnunent  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Electric  Company 

[Docket  No.  ER97-256e-000] 

Take  notice  that  on  April  16, 1997. 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Southern  Energy 
Trading  and  Marketing,  Inc.  (Southern 
Energy).  Commonwealdi  states  that  the 
service  agreement  sets  out  the 
transmission  arrangements  under  which 
Commonwealth  %vill  provide  non-firm 
point-to-point  transmission  service  to 
Southern  Energy  imder 
Commonwealth's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER97-1341-000,  subject  to 
refund  and  issuance  of  further  orders. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kansas  aty  Power  ft  Li^t 
Company 

[Docket  No.  ER97-2S61-000] 

Take  notice  that  on  April  16, 1997, 
Kansas  City  Power  &  Li^t  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  March  10, 1997, 
between  KCPL  and  Omaha  Public  Power 
District.  KCPL  proposes  an  effective 
date  of  March  19, 1997,  and  requests 
waiver  of  the  Commission's  notice 
requirement.  This  Agreement  provides 
for  the  rates  and  charges  for  Non-Fiim 
Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mmitioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-O00. 

Comment  date:  May  14,^1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

15.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER97-2S62-000] 

Take  notice  that  on  April  16. 1997. 
Minnesota  Power  &  Light  Company 
(MP),  tendered  for  filing  a  copy  of  an 
luibrella  service  agreement  with  Blue 
Earth  Light  &  Water  Department  under 
which  short-term  transactions  may  l>e 
made  in  accordance  with  MP's  cost- 
based  Wholesale  Coordination  Sales 
Tariff  WCS-1.  which  was  accepted  for 
filing  by  the  Commission  in  Docket  No. 
ER95-163-000. 


24908 


Federal  Register  /  Vol.  62,  No.  88  /  Wednesday,  May  7,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  88  /  Wednesday,  May  7,  1997  /  NoUces 


24909 


24908 


Federal  Ragjatw  /  Vol.  62.  No.  88  /  Wednesday,  May  7.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  88  /  Wednesday.  May  7,  1997  /  Notices 24909 


Coaunent  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAinerican  Energy  Company 

(Docket  No.  ER97-2563-000i 

Take  notice  that  on  April  16, 1997, 
MidAmerican  Energy  Company, 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  for  Power  Sales,  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  5.  The  proposed  change  consists  of 
the  following: 

1.  Fifth  Revised  Sheet  No.  16,  tuperseding 
Fourth  Revised  Sheet  Na  16; 

2.  Third  Revised  Sheet  Nos.  17  and  18, 
nipeneding  Second  Revised  Sheet  Nos.  17 
and  18; 

3.  Second  Revised  Sheet  Nos.  19  and  20, 
superseding  First  Revised  Sheet  Nos.  19 
and  20;  and 

4.  First  Revised  Sheet  Na  21. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc..  75  FERC 
1 61,130  (1996),  relating  to  quarterly 
filings  by  public  utilities  of  summaries 
of  short-term  market-based  power 
transactions.  The  tariff  sheets  contain 
siunmaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  for 
the  period  January  1, 1997  through 
March  31. 1997. 

MidAmerican  proposes  an  effective 
date  of  January  1. 1997  for  the  rate 
schedule  chaiige.  Accordingly, 
MidAmerican  requests  a  waiver  of  the 
60Klay  notice  requirement  for  this  filing. 
MidAmerican  states  that  this  date  is 
consistent  with  the  requirements  of  the 
Southern  Company  Services,  Inc.  order 
and  the  effective  date  authorized  in 
Docket  No.  ER96-2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican 's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  lUinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  May  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  American  Ref-Fnei  Company  of 
Delaware  Coonty,  LP.  and  Delaware 
Resource  Management,  Inc. 

(Docket  No.  ER97-2S64-000I 

Take  notice  that  6n  April  16, 1997, 
American  Ref-Fuel  Company  of 
Delaware  County,  L.P.  (ARC),  a 
Delaware  limited  partnership,  with  its 
principal  place  of  business  at  c/o 
American  Ref-Fuel  Company,  770  North 
Eldridge.  Houston.  TX  77079,  filed  with 
the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Part  35  of  the 
Commission's  Regulations,  an 


application  for  acceptance  for  filing  of 
notice  of  succession  and  a  petition  for 
waiver  of  Commission  rules  not 
appropriately  applicable  to  qualifying 
facilities. 

The  Notice  of  Succession  requests 
redesignation  of  Delaware  Resource 
Management,  Inc's  Rate  Schedule  No.  1 
and  Rate  Schedule  No.  2  as  ARC'S  Rate 
Schedule  No.  1  and  Rate  Schedule  No. 
2.  The  change  is  required  as  a  request. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kansas  City  Po«ver  Jk  Light 
Company 

(Docket  No.  BR97-2S65-000I 

Take  notice  that  on  April  16. 1997. 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  March  10, 1997, 
between  KCPL  and  Cinergy  Services, 
Inc  KCPL  proposes  an  effective  date  of 
March  24, 1997,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-00G. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kansas  Gty  Power  ft  Light 
Company 

(Docket  No.  ER97-2S66-000I 

Take  notice  that  on  April  16, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  March  11, 1997, 
betvreen  KCPL  and  Central  and  South 
West  Services.  KCPL  pro{>oses  an 
effective  date  of  March  19, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Conunent  date:  May  14, 1997.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Cinergy  Sei  vices  Inc 

(Docket  No.  ER97-2567-0001 

Take  notice  that  Qnergy  Services.  Inc. 
(Qnergy).  on  April  16, 1997,  tendered 
for  filing  on  behalf  of  its  operating 
companies,  The  Qncinnati  Gas  ft 
Electric  Company  (CGftE)  and  PSI 
Energy,  Inc  (PSI),  an  Enabling 
Agreement,  dated  March  25, 1997 
b^ween  Cinergy,  CGftE,  PSI  and  New 
York  Power  Authority  (Authority). 

The  Enabling  Agreement  provides  for 
sale  on  a  market  basis. 

Cinergy  and  Authority  have  requested 
an  effective  date  of  one  day  after  this 
initial  filins  of  the  Enabling  Agreement. 

Copies  of  the  filing  were  served  <» 
New  York  Power  Authority,  the  New 
Yoric  Public  Service  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Western  Resources,  Inc. 

(Docket  No.  ER97-2  568-000] 

Take  notice  that  on  April  16. 1997. 
Westwn  Resources.  Inc  tendered  for 
filing  non-firm  transmission  agreements 
between  Western  Resources  and  Delhi 
Energy  Services.  Inc.  and  Equitable 
Power  Services  Comi>any.  Western 
Resources  states  that  the  purpose  of  the 
agreements  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective  April 
11. 1997. 

Copies  of  the  filing  were  served  upon 
Delhi  Energy  Services.  Inc..  Equitable 
Power  Services  Company  and  the 
Kansas  Corporation  Commission. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-2 569-000] 

Take  notice  that  on  April  16. 1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Second  69  kV  Transmission  Line 
Tap  Construction  Agreement 
(Agreement)  between  the  City  of  Sauk 
Centre  (Qty)  and  NSP  dated  March  Zl. 
1997.  Under  this  Agreement  Qty  and 
NSP  agreed  that  NSP  will  modify  its 
Douglas  County— Black  Oak  69  kV 
Transmission  Line  #0794  at  Sauk  Centre 
at  City's  cost  to  provide  a  second  69  kV 


transmission  line  tap  into  City's 
substation. 

NSP  requests  the  Agreement  be 
accepted  for  filing  effective  April  17. 
1997.  and  requests  waiver  of  the 
Qmunission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Conunent  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  PidtUc  Service 
Coqpmation 

(Docket  No.  ER97-2572-0000) 

Take  notice  that  on  April  14. 1997. 
Wisconsin  Public  Service  Corporatim 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Noithwestem 
Wisconsin  Electric  Company.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff.  FERC 
Original  Volume  No.  11. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Black  Hills  Corporation 

(Docket  No.  ER97-2576-000J 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  April  14, 
1997,  tendered  for  filing  an  executed 
Form  Service  Agreement  writh 
PacifiCorp. 

Copies  of  the  filing  were  provided  to 
the  regulatory  commission  of  each  of  the 
states  of  Montana,  South  Dakota,  and 
Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
tariff  and  executed  service  agreements 
be  allowed  to  become  effective  March 
17, 1997. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-2577-000] 

Take  notice  that  on  April  14, 1997. 
Pacific  Gas  and  Electric  Company 
(PGftE)  tendered  for  filing  four  Service 
Agreem«its  betvireen  PGftE  and  (1) 
Aquila  Power  Corporation  (Aquila);  (2) 
San  Diego  Gas  ft  Electric  Company 
(SDGftE);  (3)  Qtizens  Lehman  Power 
Sales  (Citizens);  and,  (4)  Cinergy 
Swvices,  Inc.  (Cinergy);  each  entitled. 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  (Service 
Agrennents). 

PGftE  proposes  that  the  Service 
Agreunents  beccnne  effective  aa  March 


19, 1997  for  Aquila,  March  24, 1997  for 
SDGftE,  March  25, 1997  for  Citizens, 
and  April  1, 1997  for  Cinergy.  PGftE  is 
requesting  any  necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  CaUfomia  Public  Utilities 
Commission,  Aquila,  SDGftE,  Citizens 
and  Cinergy. 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Montaup  Electric  Company 

(Docket  No.  ER97-2578-000] 

Take  notice  that  on  April  IS,  1997, 
Montaup  Electric  Company  (Montaup) 
filed  Appendix  IV  to  its  FERC  Electric 
Tariff,  Original  Volume  IV.  The  purpose 
of  filing  Appendix  IV  is  to  show  the 
tmbundled  transmission  and  ancillary 
services  rate  components  for  power 
sales  under  its  system  sales  tariff. 
Montaup  does  not  propose  any  change 
of  rates.  Montaup  also  filed  First 
Revised  Sheet  No.  21.  which  is  simply 
a  list  of  Appendices. 

Montaup  requests  waiver  of  the  prior 
notice  requirement  to  permit  App«adix 
IV  to  become  effective  April  16. 1997. 
Montaup  has  made  this  filing  to  comply 
with  the  Commission's  unbundling 
requifements. 

Comment  date:  May  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kentucky  Utilities  Company 

(Docket  No.  ER97-2S7»-000] 

Take  notice  that  on  April  15. 1997. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  service  agreements 
for  Non-Firm  Transmission  Service 
between  KU  and  Coastal  Electric 
Services  Company  (CESC)  and 
American  Electric  Power  Service 
Corporation  (as  agent  for  the  AEP 
companies). 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pnget  Sound  Enei^gy,  Inc 

(Docket  No.  ER97-25a0-000] 

Take  notice  that  on  Ajwil  15. 1997. 
Puget  Sotmd  Energy.  Inc,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Finn 
Point-to-Point  Transmission  Service 
(Service  Agreement)  with  The 
Washington  Water  Power  Company 
(WPP),  as  a  Transmission  Customw. 

A  copy  of  the  filing  was  served  upon 
WPP. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Interstate  Power  Company 

(Docket  No.  ER97-2581-000] 

Take  notice  that  on  April  15. 1997. 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Cinergy  Operating  Companies.  Under 
the  Transmission  Service  Agreement. 
IPW  will  provide  non-firm  point-to- 
point  transmission  service  to  Cinergy 
Operating  Companies. 

Comment  date:  May  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Pnget  Sound  Energy,  Inc 

(Docket  No.  ER97-2582-000] 

Take  notice  that  on  April  15, 1997, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Service  Agreement)  with  the 
Bonneville  Power  Administration. 
(Bonneville),  as  Transmission  Customer. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-2583-000] 

Take  notice  that  on  April  15. 1997, 
Pacific  Gas  and  Electric  Company 
(PGftE)  tendered  for  filing  an  agreement 
respectively  entitled  Special  Facilities 
Agreement  for  the  Installaticm, 
(^oration  and  Maintenance  of  Parallel 
Interconnection  Facilities  for  the 
Lawrence  Livermore  National 
Laboratory  (Agreement)  between  PGftE 
and  the  United  States  of  America, 
Department  of  Energy,  Oakland 
Operations  Office  (DC£/OAK). 

The  purpose  of  the  Agreement  is  to 
facilitate  payment  of  PGftE's  costs  of 
designing,  constructing,  procuring, 
installing,  testing,  placing  in  operation, 
owning,  operating  and  maintaining 
certain  modifications  to  PGftFs  Tesla 
Substation,  requested  by  DOE/OAK  and 
required  for  the  perinanent  parallel 
connection  of  the  Lawrence  Livermore 
National  Laboratory  (LLNL)  to  PGftE 
and  for  the  parallel  operation  at  LLNL 
of  the  transmission  systems  of  PGftE 
and  the  Western  Area  Powm- 
Administraticm  (Western).  Under  the 
Agreement,  PGftE  proposes  to  charge 
TXJE/OAK  a  monthly  rate  equal  to  the 
Cost  of  Ownership  Rate  for  transmission 
level,  customer  financed  facilities  filed 
with  the  California  Public  Utilities 
Commission  (CPUC).  The  Cost  of 
Ownership  Rate  is  expressed  as  a 
monthly  percentage  of  the  installed 
costs  of  the  Special  Facilities. 
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PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  new  Electric  Rule 
2  Cost  of  Ownership  Rate  but  cap  the 
rate  at  0.38%  per  month. 

Copies  of  this  filing  have  been  served 
upon  DOE/OAK,  Western  and  the 
CPUC. 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Piiget  Sound  Energy,  Inc. 

[Docket  No.  ER97-2584-0001 

Take  notice  that  on  April  15. 1997, 
Paget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  British 
Columbia  Power  Exchange  Corporation 
(Powerex),  as  Transmission  Customer.  A 
copy  of  the  filing  was  served  upon 
Powerex. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  May  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Pid>Uc  Service  Company  of  New 
Mexico 

(Docket  No.  ER97-258S-000I 

Take  notice  that  on  April  16, 1997. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  Electric  Coordination  Tariff 
No.  1  to  provide  the  basis  for  various 
coordination  services.  PNM  states  that 
its  tariff  is  consistent  with  the 
requirement  contained  in  the 
Commission's  Order  No.  888, 61  Fed. 
Reg.  21,540  (May  10, 199^  that 
economy  energy  transactions  be 
unbundled.  PNM's  fiUng  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Conunent  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northern  Indiana  Public  Service 
Coi^Muiy 

(Docket  No.  ER97-2  586-0001 

Take  Notice  that  on  April  16. 1997. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  CMS  Marketing.  Services 
and  Trading  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  CMS 


Marketing,  Services  and  Trading 
Company  pursuant  to  the  Transmission 
Service  Tariff  filed  by  Northern  Indiana 
Public  Service  Company  in  Docket  No. 
OA96-47-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company  has 
requested  that  the  Service  Agreement  be 
allowed  to  become  effective  as  of  April 
15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  UtiUty  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  May  14.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER97-2587-0001 

Take  notice  that  on  April  16, 1997, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
137  and  any  supplements  thereto. 

Comment  date:  M^y  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

36.  New  England  Power  Company 

(Docket  No.  ER97-2589-000I 

Take  notice  that  on  April  17, 1997. 
New  England  Power  Company  (NEP) 
filed  a  service  agreement  with  Duke/ 
Louis  Dreyfus  Energy  Services  (New 
England)  L.L.C.  for  non-firm,  point-to- 
point  transmission  service  under  NEP's 
open  access  transmission  service.  FERC 
Electric  Tariff,  Original  Volume  No.  9. 

Comment  date:  May  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Illinois  Power  Company 

(Docket  Ntf  ER97-2590-^)00) 

Take  notice  that  on  April  17. 1997. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  fifing  firm 
and  non-firm  transmission  agreements 
under  which  Equitable  Power  Services 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effiactive  date  of  April  1. 1997. 

Comment  date:  May  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3S.  New  Yoiic  State  Electric  k  Gas 
Corporatioa 

(Docket  No.  ER97-2600-000) 

Take  notice  that  New  York  State 
Electric  ft  Gas  Corporation  (NY^G)  on 
April  3. 1997.  tendered  for  filing 


pursuant  to  Section  35.13  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Procedure,  18  CFR  35.13.  a  supplement 
(Supplement)  to  Rate  Schedule  FERC 
No.  177  (Rate  Schedule).  The 
Supplement  revises  a  power  sales 
agreement  (Agreement)  between  NYSEG 
and  Energy  Transfer  Group.  L.L.C. 
(ETC).  The  Agreement  provides  for  the 
sale  by  NYSEG  of  electric  generating 
capacity  and/or  associated  energy  to 
ETG,  the  rates  for  which  are  subject  to 
cost-based  rate  ceilings  contained  in 
Appendix  A  to  the  Agreement.  The 
Supplement  consists  of  a  revised 
Appendix  A.  which  eliminates  the  $1.00 
per  MWH  adder  in  the  energy 
component  of  the  rate  ceiling  for  such 
transactions. 

NYSEG  requests  that  the  Supplement 
be  deemed  effective  as  of  February  15. 
1997,  the  effective  date  of  the 
Agreement.  To  the  extent  required  to 
give  effect  to  the  Supplement,  NYSEG 
requests  waiver  of  the  notice 
requirements  pursuant  to  Section  35.11 
of  the  Commission's  Regulations,  18 
CFR  35.11. 

NYSEG  served  copies  of  the  filing  on 
the  New  YoriiL  State  Public  Service 
Commission  and  ETG. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Central  LAuisiana  Electric  Co. 

(Docket  No.  ER97-2602-000] 

Take  notice  that  on  April  18, 1997. 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO)  tendered  for  filing  a 
service  agreement  under  which  CL£CO 
will  provide  non-firm  point-to-point 
transmission  service  to  Entergy  Power 
Marketing  Corp.  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Entergy  Power 
Marketing  Corp. 

Comment  date:  May  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commissicm  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell. 

Secretary. 

(FR  Doc.  97-11863  Filed  5-6-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  2466-017] 

Appalachian  Power  Company;  Notice 
of  Availat)ility  of  Environmental 
Assessment 

May  1,1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  proposed  spillway  stability 
improvements  to  the  Niagaira 
Hydroelectric  Project  (FERC  No.  2466). 
The  EA  finds  that  approval  of  the 
proposed  improvements  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Niagara 
Hydroelectric  Project  is  located  on  the 
Roanoke  River  in  Roanoke  County. 
Virginia. 

"Hie  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room. 
Room  2A,  888  First  Street,  NE., 
Washington,  DC  20426.  Copies  can  also 
be  obtained  by  calling  the  project 
manager  listed  below.  For  further 
information,  please  contact  the  project 
manager,  Robert  J.  Fletcher,  at  (202) 
219-1206. 
Loit  D.  CMheU, 
Secretary. 

[FR  Doc  97-11796  Filed  5-6-97;  8:45  am) 
BUJNQ  coos  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProfactNa  2232-323] 

Duke  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

May  1,1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission's  (Commission's) 


regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR.  47897).  the  Office  of 
Hydropower  Licensing  (OHL)  has 
reviewed  Duke  Power  Company's 
application  requesting  Commission 
authorization  to:  (1)  Grant  an  easement 
to  the  Town  of  Valdese.  North  Carolina 
(Valdese)  to  expand  its  raw  water 
withdrawal  facilities  on  0.04  acres  of 
land  within  the  boundary  of  the 
Catawba-Wateree  Project,  and  (2)  allow 
Valdese  to  withdraw  up  to  12  milfion 
gallons  per  day  (mgd)  of  water  firom 
Lake  Rhodhiss. 

The  staff  of  OHL's  Division  of 
Licensing  and  Compliance  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  action.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  licensee's  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission's  offices  at 
888  First  Street,  NE..  Washington.  DC 
20426  or  by  calling  the  Conunission's 
Public  Reference  Room  at  (202)  20S- 
1371. 

LoisD.CasheU. 
Secretary. 

[FR  Doc.  97-11795  Piled  5-6-97;  8:45  am) 
iUJNQ  COOK  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Proiect  No*.  964S-011. 9649-011,  and 
9660-020] 

Westinghouse  Electric  Corporation 
(Fellows  Dam  Project,  Lov^oy  Dam 
Protect,  and  Glbnan  Dam  Project); 
Notice  of  Avallat)lllty  of  Environmental 
Assessment 

May  1,1997. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  examines  plans  for  the 
installation  of  downstream  Atiantic 
Salmon  fish  passage  at  the  Fellows  Dam 
Project,  Lovejoy  Dam  Project,  and 
Gilman  Dam  Project,  all  located  on  the 
Black  River.  Vermont.  The  DEA 
recommends  the  plaiming  and 
installation  of  downstream  fish  passage 
at  the  Fellows  Dam  and  Lovejoy  Dam 
projects,  following  final  consultation 
with  the  U.S.  Fish  and  Wildlifie  Service 
and  Vermont  Department  of  Fish  and 
Wildlife.  The  DEA  finds  that  safe 
downstream  passage  already  exists  at 
the  Gilman  Project  through  the  open 


natvuvl  downstream  channel  adjacent  to 
that  project.  The  DEA  also  finds  that 
approval  of  the  woric  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center.  888  First  Street. 
NJS..  Washington.  DC  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below. 

Please  submit  any  comments  within 
40  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommmdations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  docimientation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell.  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  20426. 
Please  affix  Project  No.  9648-011. 9649- 
011,  and  9650-020  to  all  comments.  For 
further  information,  please  contact  the 
project  manager.  Pete  Yarringt(»i.  at 
(202) 219-2939. 


Secretary. 

(FR  Doc  97-11797  Filed  5-6-97;  8:45  am) 

mmm  oooc  9m-t-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory     -' 
Commission 

[Dockat  No.  CP97-337-000,  at  iL] 

Koch  Gateway  Pipeline  Company,  at  aL 
Natural  Gaa  CsrIHicata  Filings 

April  29, 1997. 

Take  notice  tliat  the  following  filings 
have  been  made  with  the  CcHnmission: 

1.  Koch  Gateway  P^line  Cooipany 

(Docket  No.  CP97-337-0001 

Take  notice  that  on  April  11, 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP97-337-000,  an  abbreviated 
apphcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for 
permission  and  approval  to  abandon  by 
sale  to  Delhi  Gas  Pipeline  Corporatimi 
certain  gathering  and  transmission 
bdlities  located  in  Goliad,  DeWitt. 
Kames  and  Bee  Coimties,  Texas;  alias 
more  fully  set  forth  in  the  Application 
which  is  on  file  vtrith  the  Commission 
and  open  for  public  inspection. 
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Specifically,  Koch  Gateway  seeks  to 
abandon  by  sale,  the  Cabeza  Creek 
Gathering  System  consisting  of 
approximately  102  miles  of  various 
ga^ering  lines  ranging  from  2-inch  to 
12-inch  pipeline  and  the  Cabeza  Creek 
Compressor  Station:  and  approximately 
24  miles  of  8-inch,  10-inch,  and  16-inch 
transmission  pipeline. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP97-361-000I 

Take  notice  that  on  April  21, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP97- 
361-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by ' 
sale  to  Constitution  Gas  Transport 
Company,  Inc.  (Constitution)  certain 
transmission,  gathering,  and  related 
land  rights  and  services,  all  as  more 
fiilly  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  WiUiston  Basin  proposes 
to  abandon  its  Liscom  Creek 
Ccnnpressor  Station  and  12.0  miles  of  3 
and  4-inch  diameter  pipeline  all  located 
in  Cluster  County,  Montana.  Williston 
Basin  proposes  to  sell  the  facilities  to 
Constitution  for  $120,000. 

Comment  date:  May  20,  1997,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP97-369-0001 

Take  notice  that,  on  April  22, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  a 
request  under  its  blanket  certificate  in 
Docket  No.  CP82-407-000  and 
§§  157.205. 157.212.  and  lS7.216(b)  of 
the  Commission's  regulations,  for 
authorization  to:  (1)  Replace  and 
relocate  its  Park  City  delivery  point,  in 
Barren  County,  Kentucky  (at  an 
estimated  cost  of  $55,000);  and  (2) 
abandon  its  1,827-foot.  Park  City  2-inch 
Line  and  existing  deUvery  point  (i.e., 
the  existing  2-inch  positive 
displacement  meter  facility)  by 
conveyance  to  Western  Kentucky  Gas 
Company  (WKG),  all  as  more  fully  set 
forth  in  the  request,  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  states  that  the  Park  City 
delivery  point  was  originally 
constructed  by  Kentud^y  Natural  Gas 


Corporation,  a  predecessor  of  Texas  Gas, 
and  that  it  was  certificated  in  1943  in 
Docket  No.  G-376. 

Texas  Gas  proposes  to  relocate  the 
Park  Qty  delivery  point  from  the  Park 
City  2-inch  Line  to  the  side-valve 
location  on  its  Bowling  Green- 
Munfordville  8-inch  Line,  at 
approximately  mile  24-t4081,  where  the 
Park  City  2-inch  Line  originates.  Texas 
Gas  proposes  to  install,  own,  and 
operate  a  new  2-inch  skid-mounted 
orifice  meter  facility,  electronic  flow 
measurement,  telemetry,  and  related 
facilities  on  a  lot  acquired  by  Texas  Gas. 
Texas  Gas  states  that  it  is  replacing  and 
relocating  the  Park  Qty  delivery  point's 
meter  facility  to  upgrade  the 
measurement  facilities  and  relocate  the 
meter  to  a  site  that  is  more  convenient 
for  operation  and  maintenance  of  the 
station. 

Texas  Gas  states  that  its  Park  Qty 
delivery  point  is  used  to  serve 
customers  of  WKG,  in  the  Park  City, 
Kentucky  area.  Texas  Gas  also  states 
that,  because  the  Park  City  deUvery 
point  is  merely  being  relocated,  service 
to  the  customers  of  WKG  will  not  be 
affected  by  the  proposed  abandonment 
of  the  existing  delivery  point.  Texas  Gas 
further  states  that  its  proposal  will  not 
significantly  afiiect  its  peak-day  and 
annual  deliveries,  that  WKG  has  not 
requested  any  increase  in  contract 
quantity,  and  that  service  to  WKG 
through  the  relocated  Park  Qty  delivery 
point  can  be  accomplished  without 
detriment  to  Texas  Gas'  other 
customers. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP97-371-0001 

Take  notice  that  on  April  22, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP97-371-000  a  request  pursuant  to 
Sections  157.205, 157.211,  and  157.216 
of  the  Commission's  Regulations  under 
the  Natiiral  Gas  Act  (18  CFR  157.205, 
157.211, 157.216)  for  authorization  to 
construct  and  operate  new  sales  tap 
facilities  and  to  abandon  sales  tap 
facilities,  located  in  Mercer  County, 
Pennsylvania,  under  National's  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  proposes  to  relocate  an 
existing  sales  tap.  designated  as  Station 
T-No.  980.  utilized  for  transportation 


service  rendered  to  National  Fuel  Gas 
Distribution  Corporation,  located  in 
Mercer  County,  Pennsylvania.  National 
states  the  new  station  will  be 
constructed  at  a  more  accessible 
location  approximately  fifty  feet  west  of 
the  existing  station,  which  will  be 
removed  in  its  entirety.  National 
declares  the  anticipated  flow  at  the  new 
station,  also  designated  Station  T-980, 
is  360,000  SCF  per  day  with  a  maximum 
capacity  estimated  to  be  565,000  SCF 
per  day. 

National  states  the  cost  of 
construction  at  this  new  station  is 
estimated  to  be  $19,600. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP97-379-0001 

Take  notice  that  on  April  24, 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  5400  Westheimer  Court. 
Houston.  Texas  77056-5310,  filed  a 
request  under  its  blanket  certificate  in 
Docket  No.  CP83-83-000  and 
§§  157.205  and  157.211  of  the 
Commission's  regulations,  for 
authorization  to  construct,  own.  and 
operate  a  new  delivery  point  (i.e.,  tap) 
22  miles  upstream  of  Panhandle's 
Hansford  Compressor  Station,  near 
PanEnergy  Field  Services,  Inc.'s 
(PanEnergy)  Holt  Compressor  Station, 
for  the  purpose  of  delivering  up  to  480 
Mcfd  of  natural  gas  to  PanEnergy  as 
compressor  fuel  for  the  Holt  Compressor 
Station,  all  as  more  fully  set  forth  in  the 
request,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Both  compressor  stations  are  located 
in  Hansford  County,  Texas.  In  response 
to  PanEnergy's  request  for  the  new 
delivery  point.  Panhandle  proposes  to 
construct  a  new  2-inch  hot  tap, 
approximately  20  feet  of  2-inch  pifie, 
and  a  2-inch  check  valve  to  enable  it  to 
make  deliveries  to  PanEnergy,  from 
Panhandle's  existing  Line  No.  41-01- 
002-0200.  According  to  Panhandle,  the 
new  delivery  tap  will  feed  the  Holt 
Compressor  Station  via  a  new  delivery 
meter  station  and  line  that  PanEnergy 
will  construct.  Panhandle  states  that 
PanEnergy  plans  to  construct  a  2-inch 
delivery  meter,  a  6-inch  delivery  meter, 
and  approximately  50  feet  of  2-inch, 
non-jurisdictional  pipeline  downstream 
of  the  new  delivery  meter  at  the  Holt 
Compressor  site.  Panhandle  adds  that 
PanEnergy  will  construct  all  other 
facilities,  including  any  required 
pressure  regulators.  Panhandle  further 
states  that  it  will  own  and  operate  the 
hot  tap,  meter  stations  and  all  piping 


and  equipment  upstream  of  the  delivery 
meter  insulating  flange,  and  that 
PanEnergy  will  own  the  insulating 
flanges,  all  facilities  upstream  of  the 
receipt  meter  insulating  flange,  and  all 
facilities  downstream  of  the  delivery 
meter  insulating  flange. 

Panhandle  estimates  the  cost  to 
construct  the  proposed  facilities  at 
approximately  $6,000.  Panhandle  also 
states  that  PanEnergy  will  reimburse 
Panhandle  for  100  percent  of  the  costs 
and  ex|>enses  that  Panhandle  would 
otherwise  incur  for  the  proposed 
construction. 

Comment  date:  Jime  13, 1997.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Williams  Natural  Gas  Company 

(Docket  No.  CP97-385-000) 

Take  notice  that  on  April  25, 1997, 
Williams  Natural  Gas  Company 
(Williams),  Post  Office  Box  3288,  Tulsa, 
Oklahoma  74101,  Bled  a  request  with 
the  Commission  in  Docket  No.  CP97- 
385-000,  pursuant  to  Sections  157.205. 
and  157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(NGA)  for  authorization  to  install  a  tap 
connection,  measuring,  and  appurtenant 
facilities  for  the  delivery  of 
transportation  gas  to  Walsh  Production. 
Inc  (Walsh)  in  Weld  County,  Colorado, 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-479-000,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Williams  proposes  to  install  a  tap 
connection,  measuring,  and  appurtenant 
Cscilities  in  the  Northwest  Quarter 
(NW/4)  of  Section  33,  Township  8 
North.  Range  58  West,  Weld  County. 
Colorado,  to  deliver  transportation  gas 
to  Walsh.  The  gas  would  be  used  to 
repressure  a  depleted  oil  reservoir  to 
produce  any  oil  remaining  in  the 
reservoir. 

The  Cost  to  construct  these  facilities 
is  estimated  to  be  approximately 
$67,000  which  would  be  fully 
reimbursed  by  Walsh.  Walsh  would 
own,  and  Williams  would  operate  and 
maintain  the  faciUties.  Walsh  estimates 
the  annual  delivered  volume  would  be 
approximately  1,136,000  Dth  with  a 
peak  day  volume  of  3,111  Dth. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426,  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  p>arty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sub)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conunission  or  its  designee  on  this 
fiUng  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  writhin  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
appUcation  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act 
LnsD.CasheU. 
Secretaiy. 

(PR  Doc  97-11865  Filed  5-6-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

WMlam  Area  Powar  AdmlnistFation 

Bouktor  Canyon  Projact— Propoaad 
Hrm  Powar  Sarvica  Baaa  Charga 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  base  charge 

adjtistment. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  announcing 
the  Fiscal  Year  1997  annual  rate 
adjustment  process  for  Fiscal  Year  1998 
Rates  under  Rate  Order  WAPA-70  for 
firm  power  service  for  the  Boulder 
Canyon  I>roject  (BCP).  The  annual  rate    ^ 
adjustments  are  a  requirement  of  the 
ratesetting  methodology  of  WAPA-70 
which  was  approved  on  a  final  basis  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  on  April  19, 1996. 
The  existing  rate  schedule  was  placed 
into  effect  on  November  1, 1995.  The 
power  repayment  spreadsheet  study 
indicates  the  proposed  Base  Chai^ 
herein  for  BCP  firm  power  service  is 
necessary  to  provide  sufficient  revenue 
to  pay  all  annual  costs  (including 
interest  expense),  plus  repayment  of 
required  investment  within  the 
allowable  time  period.  The  proposed 
Base  Charge  for  firm  power  service  is 
expected  to  become  effective  October  1. 
1997. 

DATES:  Submit  comments  on  or  before 
Augiist  5, 1997.  The  forums  dates  are: 

1.  Public  information  forum.  May  15. 
1997, 9:30  a.m. 

2.  Public  comment  forum,  June  12. 
1997, 9:30  a.m. 

ADDRESSES:  Written  comments  shviuld 
be  sent  to  Western  Area  Power 
Administration.  Desert  Southwest 
Regional  Office,  615  South  43rd 
Avenue,  Phoenix,  Arizona  85009.  The 
public  forums  at  the  Desert  Southwest 
Regional  Office  will  be  held  in 
Conference  rooms  2  and  3. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Tyler  Carlson,  Regional  Manager, 
(602)  352-2453  or  Mr.  Anthony  H. 
Montoya,  Assistant  Regional  Manager, 
Power  Marketing,  (602)  352-2789. 
SUPPLEMENTARY  MFORMATXM:  The 
proposed  Base  Charge  for  BCP  firm 
power  is  based  on  an  Annual  Revenue 
Requirement  of  $43,241,130.  The  Base 
Charge  consists  of  an  Eneigy  Dollar  of 
$22,408,332  and  a  Capacity  Dollar  of 
$20,832,797.  The  Forecast  Energy  Rate 
will  be  4.9785  mills/kilowatthour 
(mills/kWh);  Forecast  Capacity  Rate  will 
be  $0.8898  per  kilowatt  per  month 
($/kW-mo). 

The  existing  BCP  firm  power  Base 
Charge  is  based  on  an  Annual  Revenue 
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Requirement  of  $44,437,488,  consisting 
of  an  Energy  Dollar  of  $22,976,824  and 
a  Capacity  Dollar  of  $21,460,664.  The 
existing  BCP  Forecast  energy  rate  is  5.28 
mills/kWh  and  forecast  capacity  rate  is 
$0.92/kW-mo. 

Since  the  proposed  rates  constitute  a 
major  rate  adjustment  as  defmed  by  the 
procedures  for  public  participation  in 
general  rate  adjustments,  as  cited  below, 
both  a  public  information  forum  and  a 
public  comment  forum  will  be  held. 
After  review  of  public  comments. 
Western  will  recommend  proposed 
charges/rates  for  approval  on  a  final 
basis  by  the  Deputy  Secretary  of  DOE 
pvusuant  to  Rate  Order  No.  WAPA-70. 

The  power  rates  for  the  BCP  are 
established  pursuant  to  the  Dep>artment 
of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq.),  the  Reclamation  Act  of 
1902  (43  U.S.C.  391  et  seq).  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C  485h(c)),  the  Colorado  River 
Basin  Project  Act  of  1968  (43  U.S.C. 
1501  et  seq.),  the  Colorado  River  Storage 
Project  Act  (43  U.S.C.  620  et  seq.).  the 
Boulder  Canyon  Project  Act  (43  U.S.C. 
617  et  seq.),  the  Boulder  Canyon  Project 
Adjustment  Act  (43  U.S.C.  618  et  seq.). 
the  Hoover  Power  Plant  Act  of  1984  (43 
U.S.C  619  et  seq.).  the  General 
Regulations  for  Power  Generation, 
Operation,  Maintenance,  and 
Replacement  at  the  Boulder  Canyon 
Project.  Arizona/Nevada  (43  CFR  part 
431)  published  in  the  Federal  Register 
at  51  FR  23960  on  July  1, 1986,  and  the 
General  Regulations  for  the  Charges  for 
the  Sale  of  Power  From  the  Boulder 
Canyon  Project,  Final  Rule  (10  CFR  part 
904)  published  in  the  Federal  Register 
at  50  FR  37837  on  September  18. 1985, 
and  the  DOE  financial  reporting 
policies,  procedures,  and  methodology 
(DOE  Order  No.  RA  6120.2  dated 
September  20, 1979). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716).lhe 
Secretary  of  Energy  (Secretary) 
delegated:  (1)  The  authority  to  develop 
long-term  power  and  transmission  rates 
on  a  nonexclusive  basis  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  power  rates  to  FERC 

ATailability  of  InformatioD 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 


rates  for  energy  and  capacity  are  and 
will  be  made  available  for  inspection 
and  copying  at  Western's  Desert 
Southwest  Regional  Office,  615  South 
43rd  Avenue,  Phoenix,  Arizona  85009. 

Determinatioa  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no.clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Environmental  Evaluation: 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  parts  1500-1508);  and  DOE 
NEPA  Relations  (10  CFR  part  1021), 
Western  has  determined  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Dated:  April  29, 1997. 
I.  M.  SluJBr. 
Administrator 
[FR  Doc  97-11849  Filed  S-&-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY      . 

[FRL-6622-1] 

Agency  Infonnation  Collection 
ActivMea:  Submiasion  for  OMB 
Review;  Comment  Requeat;  EPA'a 
WaateWiSe  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Reporting  and  Recordkeeping 
Requirements  Under  EPA's  WasteWi$e 
Program;  OMB  Control  No.  2050-0139. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  June  6. 1997. 


FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1698.03. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  EPA's  WasteWi$e 
Program  (OMB  Control  No.  2050-0139; 
EPA  ICR  No.  1698.02)  expiring  May  31, 
1997.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  EPA's  voluntary  Waste Wi$e 
program  encourages  businesses  and 
other  organizations  to  reduce  solid 
waste  through  waste  prevention, 
recycling,  and  the  purchase  or 
manufacture  of  recycled  products. 
WasteWi$e  participants  include 
Partners,  which  commit  to 
implementing  waste  reduction  activities 
of  choice,  and  Endorsers,  which 
promote  the  WasteWiSe  program  and 
waste  reduction  to  their  members. 
Endorsers,  which  are  typically  trade 
associations  or  other  membership-based 
organizations,  submit  only  a  one-page 
form,  the  Endorser  Registration  Form. 
This  form  identifies  the  organization, 
principal  contact,  and  the  activities  to 
which  the  Endorser  commits.  Partners 
fill  out  three  forms  as  follows.  The 
Partner  Regisration  Form  identifies  the 
organizations  and  the  facilities  that  will 
participate  in  WasteWiSe,  and  requires 
the  signature  of  a  senior  official  that  can 
commit  the  organization  to  the  program. 
Each  Partner  develops  its  own  three- 
year  waste  reduction  goals  and  submits 
a  one-page  Goals  Identification  Form  to 
EPA  once  during  a  three-year 
commitment.  Partners  also  report 
annually  on  the  progress  made  toward 
achieving  these  goals  in  the  Annual 
Reporting  Form,  estimating  amounts  of 
waste  prevented  and  recyclables 
collected,  and  describing  buy-recycled 
activities. 

The  WasteWiSe  program  uses  the 
submitted  infonnation  to  (1)  identify 
and  recognize  outstanding  waste 
reduction  achievements  by  individual 
members,  (2)  compile  aggregate  results 
that  indicate  overall  accomplishments 
of  WasteWiSe  Partners.  (3)  identify  cost- 
effective  waste  reduction  strategies  to 
share  with  other  organizations,  and  (4) 
identify  topics  on  which  to  develop 
assistance  and  infonnation  efforts.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d).  soliciting  comments  on 
this  collection  of  information,  was 


published  on  January  13, 1997  (62  FR 
1751);  2  comments  were  received. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  16  hours  per 
Endorser  (one-time  burden);  100.75 
hours  per  Partner  in  the  first  year,  and 
55.25  hours  per  Partner  each  subsequent 
year. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  businesses,  institutions, 
and  government  agencies  that  sign  up  to 
participate  in  EPA's  WasteWiSe 
program. 

Estimated  Number  of  Respondents: 
694  respondents  annually. 

Frequency  of  Response:  On  Occasion 
and  Annually. 

Estimated  Total  Annual  Hour  Burden: 
40,067  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1698.03  and 
C^fB  Control  No.  2050-0139  in  any 
correspondence. 

Ms.  Sandy  Fanner.  U.S.  Environmental 
Protecti(»  Agency,  OPPE  Regulatory 
Informaticm  Division  (2137).  401  M 
Street,  SW..  Washington.  DC  20460 
and 

Office  of  Infonnation  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW.. 
Washington,  DC  20503. 

Dated:  May  1, 1997. 


Director,  Begulatory  Infonnation  Division. 
[FR  Doc  97-11906  Filed  5-«-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4822-71 

Comprahanstva  Environmental 
Raaponae.  Companaation  and  Liability 
Act  (CERCLA)  or  Suparfund,  Section 
104;  Announcement  of  Propoaal 
Quidalinaa  for  the  Competition  for  the 
1997  National  Brovvnfiakla  Claanup 
Revolving  Loan  Fund  Demonstration 
Pilots 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposal  Deadlines 

and  Guidelines. 

SUMMARY:  The  Environmental  Protection 
Agency's  (EPA)  Brownfields  Economic 
Redevelopment  Initiative,  is  designed  to 
empower  states,  local  governments, 
commimities,  and  other  stakeholders  in 
economic  redevelopment  to  work 
together  in  a  timely  manner  to  prevent, 
assess,  safely  cleanup,  and  sustainably 
reuse  browmfields.  As  part  of  this 
Initiative,  EPA  will  aimud  Brownfields 
Cleanup  Revolving  Loan  Fund  (BCRLF) 
Demonstration  Pilots  to  states,  cities, 
towns,  counties,  territories,  and  Indian 
tribes  to  test  brownfields  cleanup 
revolving  loan  fund  models  that  direct 
special  efforts  toward  facilitating 
coordinated  public  and  private  efforts  at 
the  federal,  state,  and  local  levels. 

To  date,  the  Agency  has  funded  78 
Brownfields  Assessment  Demonstraticm 
Pilots.  The  brownfields  assessment 
pilots  (each  funded  up  to  $200,000  over 
two  years)  test  cleanup  and 
redevelopment  planning  modeb.  direct 
special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  environmental  cleanup  and 
redevelopment  efforts  at  the  federal, 
state,  and  local  levels.  These 
brownfields  assessment  pilot  are  being 
used  to  bring  together  community 
groups,  investors,  lenders,  developers, 
and  other  affected  parties  to  address  the 
issue  of  assessing  sites  contaminated 
with  hazardous  substances  and 
preparing  them  for  appropriate, 
productive  use.  The  pilots  serve  as 
vehicles  to  explore  a  series  of  models  for 
states  and  localities  struggling  with  such 
efforts.  Of  those  pilots.  39  are  National 
Pilots  selected  under  criteria  developed 
by  EPA  Headquarters  and  39  are 
Regional  Pilots  selected  under  EPA 
Regional  criteria.  (In  1997.  EPA  will 
announce  25  new  National  Pilots  and  at 
least  5  new  Regional  Pilots.) 

For  the  1997  fiscal  year  (FY97).  only 
entities  that  have  been  awarded 
National  or  Regional  brownfields 
assessment  pilots  prior  to  October  1995 


will  be  eligible  to  apply  to  EPA's  BCRLF 
demonstration  pilot  program.  Therefme. 
up  to  29  BCRLF  pilots  may  be  awarded 
in  FY97.  FY97  BCRLF  Pilots  will  be 
selected  by  the  National  program. 
Unlike  brownfields  assessment  pilots. 
Regional  offices  will  not  independently 
identify  and  select  BCRLF  pilots.  The  29 
eligible  pilots  are  listed  below  (sorted  by 
EPA  Region): 
EPA  Region  1:  BRIDC^PORT,  CT; 

BOSTON.  MA 
EPA  Region  2:  TRENTON.  NJ; 

BUFFALO.  NY;  ROCHESTER.  NY 
EPA  Region  3:  BALTIMORE.  MD; 

PHILADELPHIA.  PA;  PITTSBURGH. 

PA;  CAPE  CHARLES.  VA; 

RICHMOND.  VA 
EPA  Region  4:  BIRMINGHAM.  AL; 

LOUISVILLE.  KY;  KNOXVILLE,  TN 
EPA  Region  5:  STATE  OF  ILLINOIS: 

WEST  CENTRAL  MUNICIPAL 

OWFERENCE.  IL;  STATE  OF 

INDIANA;  INDIANAPOLIS.  IN; 

IKTRCMT,  MI;  STATE  OF 

MINNESOTA;  CUYAHOGA  COUNTY 

(Qeveland),  OH 
EPA  Reffon  6:  NEW  ORLEANS.  LA; 

DALLAS.  TX;  LAREDO.  TX 
EPA  Region  7:  ST.  LOUIS.  MO 
EPA  Region  8:  SAND  CREEK 

CORRIDOR.  CO;  WEST  JORDAN.  UT 
EPA  Region  9:  SACRAMENTO.  CA; 
EPA  Region  10:  OREGON  MILLS.  OR; 

DUWAMISH.  WA 
DATES:  This  action  is  effiactive 
immediately  and  expires  on  June  9. 
1997.  All  proposals  must  be  {Xtstmarked 
or  sent  to  EPA  via  registered  or  tradiLed 
mail  by  the  expiration  date  cited  above. 
ADDRESSES:  Proposal  guidelines  can  be 
obtained  by  calling  the  Superfimd 
Hotline  at  the  following  numbers: 
Washington,  DC  Metro  Area  at  703- 
412-9810,  Outside  Washington.  DC 
Metro  at  1-800-424-9346,  TDD  for  the 
Hearing  Impaired  at  1-800-553-7672. 

Guidelines  may  also  be  obtained  by 
writing  to:  U.S.  EPA — Brownfields 
Application,  Superfund  Document 
Center  5201G,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Copies  of  the  Booklet  are  available  via 
the  Internet:  http://www.epa.gov/ 
brownfields/ 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Superfund  Hotline,  800-424-9346. 

SUPPLBCNTARY  MFORMATION: 

SafaaiiMioB  to  Congrew  and  the 
General  AccoBBting  Office 

Undw  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
action  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
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General  of  the  General  Accounting 
Office  prior  to  publication  of  the  action 
in  today's  Federal  Register.  This  action 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804  (2). 

The  BCRLF  pilots  will  be  selected 
through  an  evaluation  process.  Eligible 
entities  must  demonstrate:  (1)  an  ability 
to  manage  a  revolving  loan  fund  and 
environmental  cleanups:  (2)  a  need  for 
cleanup  funds:  (3)  commitment  to 
creative  leveraging  of  EPA  funds  with 
public-private  partnerships  and  in-kind 
services:  and  (4)  a  clear  plan  for 
sustaining  the  environmental  protection 
and  related  economic  development 
activities  initiated  through  the  BCRLF 
program.  The  29  eligible  entities  must 
meet  EPA 's  threshold  and  evaluation 
criteria.  There  is  no  guarantee  of  an 
award.  Also,  the  size  of  the  awards  may 
vary  (for  example,  from  $50,000  to 
$350,000),  depending  on  the  proposal's 
responses  to  the  evaliiation  criteria. 

The  BCRLF  Pilots  are  intended  to 
support  self-sustaining  efforts  by  states, 
local  governments,  and  hidian  tribes  to 
clean  up  brownfields.  In  particular, 
these  pilots  will  test  revolving  loan  fund 
models  that  facilitate  coordinated  public 
and  private  cleanup  efforts.  A  revolving 
loan  fund  is  a  variant  of  a  bond  bank, 
in  which  a  sponsoring  entity  (in  this 
case,  EPA)  provides  capitaUzation  funds 
to  a  managing  entity  (for  example,  a 
municipality)  that  are  used  to  make 
loans  for  authorized  purposes 
(brownfields  cleanups).  A  revolving 
loan  fund  charges  interest  on  the  loans, 
generally  at  a  low  interest  rate.  This 
fund  is  termed  revolving  because  it  uses 
loan  repayments  (principal,  plus 
interest)  to  make  new  loans  for  the  same 
authorized  purposes. 

From  the  BCRLF  Pilot  funds,  states, 
political  subdivisions,  and  Indian  tribes 
may  provide  loans,  but  not  grants,  to 
public  and  private  parties  (for  example, 
local  political  subdivisions  and 
community  development  organizations) 
for  the  purposes  of  cleaning  up 
brownfields  sites  that  already  nave  been 
assessed  for  contamination.  Loan 
repayments  provide  a  continuing  source 
of  capital  for  states,  political 
subdivisions,  and  Indian  tribes  to  direct 
and  facilitate  brownfields  site  cleanups 
by  providing  additional  loans  to  other 
eligible  recipients  for  brownfields  site 
cleanup.  The  following  definitions  will 
be  used  throughout  these  proposal 
guidelines: 

•  A  Proposer  is  the  state,  political 
subdivision  of  a  state  (for  example,  city, 
town,  county),  territory,  or  Indian  tribe 
that  is  going  to  submit  or  has  submitted 
a  proposal  for  a  BCRLF  Demonstration 
Pilot  with  EPA. 


•  A  Proposal  is  the  document 
submitted  to  EPA  that  provides 
responses  to  the  criteria  described 
below.  If  the  proposal  meets  the  criteria 
and  the  proposer  is  selected  by  EPA  to 
receive  BCRLF  Pilot  funding,  the 
proposer  will  be  requested  to  prepare  a 
formal  application  for  a  cooperative 
agreement. 

•  A  Cooperative  Agreement  is  the 
doomient  negotiated  between  EPA  and 
those  proposers  that  EPA  has  selected  as 
candidates  to  receive  BCRLF  Pilot 
funding.  The  cooperative  agreement  will 
award  federal  funds  and  outline  the 
specific  and  standard  terms  and 
conditions  to  be  met  by  the  recipient  of 
the  funds. 

•  A  Cooperative  Agreement  Recipient 
is  the  entity  that  enters  into  the 
cooperative  agreement  with  EPA.  will 
receive  the  BCRLF  Pilot  funding  from 
EPA.  and  will  be  responsible  for 
managing  the  funds,  ensuring  proper 
environmental  cleanups,  and  complying 
with  applicable  laws  and  regulations. 
— The  Fund  Manager  is  the  cooperative 

agreement  recipient  or  its  legally 
designated  representative  who  will  be 
responsible  for  ensuring  that  the 
BQILF  is  managed  in  conformance 
with  the  cooperative  agreement, 
applicable  laws  and  regulations,  and 
prudent  cleanup  and  lending 
practices. 

— ^The  Lead  Agency  is  the  cooperative 
agreement  recipient  or  its  legally 
designated  representative  who  will  be 
responsible  for  ensuring  that 
environmental  cleanups  conducted 
using  BCRLF  Pilot  funds  are 
conducted  in  conformance  with  the 
cooperative  agreement,  and  federal 
and  state  requirements. 

— ^The  Brownfields  Site  Manager  is  the 
person  appointed  by  the  cooperative 
agreement  recipient  or  lead  agency  to 
oversee  cleanups  at  specific  sites. 

•  The  Borrower  is  the  public  or 
private  entity  that  will  receive  and 
repay  loans  from  the  BCRLF  under 
terms  and  conditions  negotiated  with 
the  cooperative  agreement  recipient. 

Legal  and  Program  Guideliiies  fior  the 
Propouls 

The  BCRLF  demonstration  pilot 
program  is  funded  under  §  104(d)(1)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA). 
BCRLF  pilot  funds  must  be  directed 
toward  environmental  response 
activities.  BCRLF  funds  may  not  be  used 
to  pay  for  non-environmental  response 
redevelopment  activities  (for  example, 
construction  of  a  new  facility  or 
mariiieting  of  property).  Use  of  BCRLF 


fiinds  must  be  consistent  with  CERCLA. 
and  all  CERCLA  restrictions  on  use  of 
funding  also  apply  to  BCRLF  pilot 
cooperative  agreement  recipients. 

States,  political  subdivisions 
(including,  cities,  towns,  and  counties), 
territories,  and  Indian  tribes  are  eligible 
cooperative  agreement  recipients. 
Proposals  from  coalitions  among  the  29 
entities  eligible  in  FY97  are  permitted  to 
apply,  but  a  single  eligible  entity  must 
be  identified  as  the  legal  recipient. 
Cooperative  agreement  funds  will  be 
awarded  only  to  an  eligible  recipient,  as 
described  above. 

The  coo{>erative  agreement  recipient 
must  act  as.  or  designate,  the  "lead 
agency."  In  turn,  the  "lead  agency" 
must  officially  designate  a  quaUfied 
environmental  specialist  as  the 
"brownfields  site  manager"  who  can 
ensure  that  any  cleanup  activities 
performed  by  the  borrower  are 
consistent  with  federal  and  state 
requirements.  The  BCRLF  pilot 
proposals  must  conform  to  the  following 
guidelines: 

Eligible  Brownfields  Sites 

•  Use  of  the  BCRLF  pilot  funds  are 
limited  to  brownfields  sites  that  have 
been  determined  to  have  an  actual 
release  or  substantial  threat  of  a  release 
of  a  hazardous  substimce  which 
presents  a  threat  to  public  health  or 
welfare,  or  the  environment.  Funds  may 
also  be  used  at  sites  with  a  release  or 
substantial  threat  of  release  of  a 
pollutant  or  contaminant  which  may 
present  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare. 
These  funds  may  not  be  used  to  pay  for 
non-environmental  redevelopment 
activities  (for  example,  new 
construction  or  property  marketing). 

•  However,  BCRLF  pilot  funds  may 
not  be  used  for  activities  at  any  sites:  (1) 
listed  (or  proposed  for  listing)  on  the 
National  Priorities  List:  (2)  at  which  a 
removal  action  must  be  taken  by  federal 
or  state  agencies  within  six  months;  or 
(3)  where  a  federal  or  state  agency  is 
planning  or  conducting  a  response  or 
enforcement  action. 

•  BCRLF  pilot  funds  may  be  loaned 
for  activities  at  sites  that  are:  (1) 
currently  publicly  owrned;  (2)  publicly 
owned,  either  directly  by  a  municipality 
or  indirectly  through  a  quasi-public 
entity  such  as  a  community 
development  corporation:  (3)  privately 
owned,  with  clear  means  of  recouping 
BCRLF  pilot  expenditures  (for  example, 
through  a  guarantee  by  the  owner's  or 
developer's  security  interest  or  through 
a  lien  on  real  property);  or  (4) 
undergoing  purchase  by  a  new  party 
who  meets  the  definition  of  prospective 
purchaser. 


The  Borrower 

•  A  party  which  is  determined  to  be 
a  generator  or  transporter  of 
contamination  at  a  brownfields  site(s)  is 
ineligible  for  a  BCRLF  pilot  loan  for  that 
same  site. 

•  The  cooperative  agreement 
recipient's  lead  agency  may  initially 
find  that  an  owner/operator  of  a 
brownfields  site(s)  is  an  eligible 
borrower  for  a  BCRLF  pilot  loan  for  that 
same  site,  only  if:  the  lead  agency  can 
determine  that  an  owner/operator 
would  fall  under  a  statutory  exemption; 
or  that  EPA  would  use  its  enforcement 
discretion  and  not  pursue  the  party  in 
question  under  CERCLA.  as  described 
by  EPA  guidance  (see  list  in  Appendix 
B).  However,  the  initial  findings  made 
by  the  lead  agency  by  no  means  limit 
the  enforcement  discretion  or  authority 
of  the  federal  or  state  government.  The 
lead  agency  must  maintain     - 
dociunentation  demonstrating  the 
eligibility  of  the  owner/ operator. 

Pre-Cleanup 

•  BCRLF  pilot  funds  may  not  be  used 
to  conduct  environmental  response 
activities  preliminary  to  cleanup,  such 
as  site  assessment,  site  identification, 
and  site  characterization.  These  funds 
have  been  designated  by  EPA's 
Administrator  for  cleanup-related 
activities  only.  The  fund  manager  may. 
however,  negotiate  with  the  borrower  a 
limit  of  up  to  10%  of  the  total  loan  to 
cover  both  administrative  and  cleanup 
response  planning  costs. 

•  The  cooperative  agreement 
recipient  must  ensure  the  pre-cleanup 
activities  and  cleanup  planning 
conducted  by  the  potential  borrower 
meet  federal,  state,  and  local 
requirements.  The  authorized 
brownfields  site  manager  must  review 
and  concur  with  the  plans  submitted  by 
the  borrower  before  the  fund  manager 
issues  the  loan. 

•  The  cooperative  agreement 
recipient's  lead  agency  must  review  the 
current  site  conditions  and  site 
evaluation  information  that  is  required 
to  be  provided  by  the  borrower  to 
determine  if  the  planned  cleanup  action 
is  appropriate. 

— ^The  site  evaluation  information  must 
include  pertinent  facts  about  the 
discharge  or  release,  such  as:  its 
source  and  cause;  the  identification  of 
potentially  responsible  parties;  the 
nature,  amount,  and  location  of 
discharged  or  released  materials;  the 
probable  direction  and  time  of  travel 
of  discharged  or  released  materials; 
the  pathways  to  human  and 
environmental  exposure;  the  potential 
impact  on  human  health,  welfare,  and 


safety  and  the  environment;  the 
potential  impact  on  natural  resources 
and  property  that  may  be  affected; 
priorities  for  protecting  human  health 
and  welfare  and  the  environment; 
analysis  of  alternative  cleanup 
options;  and  appropriate  cost 
documentation. 

•  The  cooperative  agreement 
recipient  must  ensure  adequate 
documentation  of  the  basis  for  the 
selection  of  the  cleanup  action 
(including  site  evaluation  information) 
and  the  decision  to  authorize  cleanup 
activities^  (including  the  decision  to 
issue  a  loan).  The  lead  agency  and  the 
fund  manager  shatt  compile  and 
maintain  the  docimientation  including 
the  data,  analyses  of  site  information, 
and  other  documents  that  provide  the 
basis  for  cleanup  levels  and  activities. 

Cleanup  Activities 

•  The  cooperative^agreement 
recipient  must  ensure  that  activities 
supported  by  BCRLF  pilot  funds  are 
carried  out  consistent  with  federal  and 
state  requirements.  The  brownfields  site 
manager  must  monitor  the  borrower's 
site  activities  for  compliance  with 
federal  and  state  environmental 
requirements.  The  brownfields  site 
manager  must  monitor  the  borrower's 
cleanup  activities  to  determine  that  the 
cleanup  fully  addresses  the 
contamination.  If  the  brownfields  site 
manager  determines  that  the  borrower's 
plaimed  cleanup  action  is  not  sufficient 
and  the  site  requires  additional  action, 
the  lead  agency  shall  ensure  an  orderly 
transition  to  the  additional  activities 
that  ensure  protection  of  human  health 
and  the  environment. 

•  The  lead  agency  must  determine 
that  a  potential  borrower's  proposed 
activities  are  consistent  with  removal 
activities  authorized  by  CERCLA.  The 
lead  agency  must  determine,  on  a  site- 
by-site  basis,  that  a  removal  action  is 
authorized  by  CERCLA.  "Removal"  is 
defined  in  CERCLA  §  101(23);  and 
descriptions  of  removal  actions  and 
their  requirements  are  included  in  40 
C.F.R.§  300.415. 

— ^The  lead  agency  must  set  community 
relations  standards  that  ensure  that 
the  borrower's  activities  meet 
CERCLA  public  participation 
requirements.  This  includes,  among 
other  things,  required  public  notice 
periods,  availability  of  documents  to 
the  public,  and  the  designation  of  a 
spokesperson  who  shall  inform  the 
community  of  actions  taken.  res{K)nd 
to  inquiries,  and  provide  information 
concerning  the  activities. 

— ^The  lead  agency  must  ensure  that  the 
btHTOwer  meets  all  federal  and  state 


requirements  for  worker  health  and 
safety  at  the  brownfields  cleanup 
site(s). 
— If  the  release  of  the  hazardous 
substance,  pollutant  or  contaminant 
involves  damage  to  natiu^l  resources 
as  defined  under  CERCLA.  the  lead 
agency  must  ensure  that  the  removal 
action  plan  coordinates  with  the 
activities  of  the  designated  federal 
trustee  agency. 

•  The  fund  manager  may  allow  the 
borrower  to  use  BC&J'  pilot  loan  funds 
for  site  monitoring  activities  that  are 
reasonable  and  necessary  during  the 
cleanup  process.  Funds  may  be  used  to 
determine  the  effectiveness  of  the 
cleanup,  but  may  not  be  used  for 
operation  and  maintenance.  BCRLF 
pilot  funds  may  not  be  used  for 
monitoring  and  data  collection 
necessary  to  apply  for.  or  comply  with, 
envinmmentai  permits  under  other 
State  and  federal  laws,  unless  such  a 
permit  is  required  as  a  component  of  the 
cleanup  action. 

Other  Restrictions 

•  The  cooperative  agreement 
recipient  may  use  BCRLF  pilot  funds  for 
the  lead  agency's  or  fund  manager's 
administrative  and  legal  costs  up  to  5% 
of  the  total  award,  to  be  determined 
during  cooperative  agreement 
application  negotiations  with  EPA. 
Allowable  costs  may  include  loan 
processing,  professional  services,  audit, 
legal  fees  and  state  program  fees. 

•  BCRLF  pilot  funds  may  not  be  used 
for  job  training.  Support  for  job  training 
activities  may  be  available  through  the 
Hazardous  Material  Training  and 
Research  Institute.  EPA  programs,  other 
federal  agency  programs,  and  state  and 
local  programs. 

•  BCRLF  pilot  funds  may  not  be  used 
to  support  "lobbying"  efforts  of  the 
cooperative  agreement  recipient  (for 
example,  lobbying  members  of  Congress 
or  State  legislatures,  or  lobbying  for 
other  federal  grants,  cooperative 
agreements,  or  contracts). 

•  BCRLF  pilot  funds  may  not  be  used 
at  sites  contaminated  by  petroleum 
products  except  to  addrms  a  co-mingled 
hazardous  substance,  pollutant,  or 
contaminant  (for  example,  used  oil). 
CERCLA  expressly  excludes  petroleum 
fit>m  the  definition  of  hazardous 
substances. 

•  Funding  cannot  be  used  to  cleanup 
a  naturally  occurring  substance, 
products  that  are  part  of  the  structure  of 
residential  buildings  or  business  or 
community  structures  (for  example, 
lead-based  paint  contamination  or 
asbestos),  or  public  or  private  drinking 
water  supplies  that  have  deteriorated 
through  ordinary  use.  except  as 
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determined,  in  consultation  Mrith  EPA, 
on  a  site-by-site  basis  consistent  with 
CERCLA  §  104(A)  (3)  and  (4). 

•  The  cooperative  agreement 
recipient  can  not  use  BCRLF  pilot  funds 
to  match  any  other  federal  funds 
without  s{>ecific  statutory  authority. 
(However,  the  borrower  may  use  BCRLF 
pilot  fimds  to  match  other  federal 
funds.) 

•  The  cooperative  agreements  are 
governed  by  EPA's  general  grant 
regulations  (40  CFR  Part  31)  and 
regulations  for  cooperative  agreements 
under  CERCLA  §  104(d)  (40  CFR  Part  35, 
Subpart  C). 

ETalnation  of  the  Proposals 

Evaluation  Process 

To  ensure  a  feir  evaluation  process, 
EPA  will  convene  a  FY97  BCRLF  pilot 
evaluation  panel  consisting  of  EPA 
Regional  and  Headquarters  staff. 
Economic  Development  Administration 
(EDA)  staff  and  other  federal  agency 
representatives.  The  evaluation  panel 
will  assess  how  well  the  proposals  meet 
the  criteria  outlined  below.  The 
evaluation  panel's  evaluations  will  be 
presented  to  EPA  senior  management 
for  final  selection.  The  evaluations  will 
include  recommendations  for  the 
number  and  size  of  the  awards. 

Proposals  must  be  clear  and  decisive, 
strictly  follow  the  criteria,  and  provide 
sufficient  detail  for  the  panels  to 
compare  the  merits  of  each  and  decide 
which  proposal  best  supports  the  intent 
of  the  pilot  program.  Vague  descriptions 
and  unnecessary  redundancy  may 
reduce  the  chance  of  a  favorable  rating. 
Pipposers  are  encouraged  to  contact 
and,  if  possible,  meet  with  EPA 
Brownfields  Coordinators  (see 
Appendix  C). 

Cooperative  Agreement  Award  Process 

Upon  determination  of  having  been 
selected,  proposers  will  receive  a 
confirmation  letter  from  EPA 
Headquarters.  Since  the  cooperative 
agreements  are  to  be  awarded  by  the 
EPA  Regional  offices,  at  the  time  the 
selected  proposers  are  notified, 
appropriate  EPA  Regional  Brownfields 
Gdordinators  and  Regional  Grants 
Specialists  also  will  be  informed.  The 
proposer  then  will  be  contacted  by  the 
Regional  office  and  asked  to  submit  a 
formal  cooperative  agreement 
application  package.  The  information  in 
the  proposal  submitted  to  EPA 
Headquarters  will  form  a  basis  for  the 
cooperative  agreement  application. 
However,  the  cooperative  agreement 
application  will  require  more  detailed 
information  on  specific  products, 
schedule,  and  budgets.  The  cooperative 


agreement  application  package  will 
include:  the  standard  application  and 
budget  forms;  a  formal  work  plan  that 
provides  a  detailed  description  of  the 
work  to  be  performed,  including  a 
schedule,  milestones,  products,  and 
budget  backup  information;  information 
related  to  community  relations,  health 
and  safety,  and  quality  assurance  plans; 
and  the  required  certification  forms. 
When  the  applicant  is  a  political 
subdivision,  an  additional  letter  of 
support  will  be  required  from  the 
appropriate  state  or  tribe  as  an 
attachjnent  to  the  cooperative 
agreement.  In  addition,  as  soon  as  the 
proposer  is  notified  of  having  been 
selected,  they  will  be  asked  to  contact 
their  State  Intergovernmental  Review 
office  so  that  the  required 
intergovernmental  review  process  may 
begin  immediately.  The  EPA  Regional 
Brownfields  Coordinator  and  Regional 
Grants  Specialist  will  work  closely  with 
the  applicant  to  piDcess  and  finalize  the 
cooperative  agreement  package. 

Proposers  that  are  not  selected  will  be 
informed  in  writing.  A  proposer  may 
choose  to  revise  the  proposal  for 
submittal  by  a  deadline  announced  by 
EPA  at  a  later  date. 

Criteria  for  the  Brownfields  Cleanup 
Revolving  Loan  Fund  Proposal 

The  proposal  evaluation  panels  will 
review  the  proposals  carefully  and 
assess  each  response  based  on  how  well 
it  addresses  the  evaluation  criteria, 
briefly  outlined  below: 

Threahold  Criteria  (Section  A) 

A.  Ability  to  Manage  a  Revolving  Loan 
Fund  and  Environmental  Cletinups 

Proposers  must  meet  the  threshold 
criterion— demonstrating  an  ability  to 
manage  a  revolving  loan  fund  and 
environmental  cleanups — to  be  selected 
for  a  BCRLF  Demonstration  Pilot. 
A.l.  Demonstrate  your  legal  authority  to 
manage  a  revolving  loan  fund  and 
environmental  cleanups  (or 
demonstrate  a  firm  plan  to  get 
authority  if  provided  %vith  funding). 
A.2.  £)emonstrate  that  you  have  an 
effective  institutional  structure  in 
place  or  planned.  Specifically 
describe  the  roles  of  and  relationships 
between:  (1)  the  potential  cooperative 
agreement  recipient;  (2)  the  proposed 
lead  agency;  (3)  the  proposed  fund 
manager,  and  (4)  the  brownfields  site 
manager. 
A.3.  Describe  your  proposed  BCRLF 
Pilot  Financial  Plan. 

Evaluation  Criteria  (Sections  B-E) 

Those  proposers  that  meet  the 
threshold  criterion  will  be  evaluated 


based  on  their  responses  to  three 
evaluation  criteria:  (1)  demonstration  of 
need;  (2)  commitment  to  creative 
leveraging  of  EPA  funds;  (3)  benefits  of 
BCRLF  pilot  loans  to  the  local 
commimity  criteria;  and  (4)  long-term 
benefits  and  sustainability. 

Your  response  to  the  following 
criteria  will  be  the  primary  basis  on 
which  EPA  determines  the  size  of 
award.  FPA's  evaluation  panel  will 
review  the  proposals  carefully  and 
assess  each  response  based  on  how  well 
it  addresses  each  criterion. 

B.  Evaluation  Criteria:  Demonstration  of 
Need 

B.l.  Problem  Statement  and  Unique 

Needs  of  the  Community 
B.2.  Description  of  Potential  Borrowers 

and  Property 
B.3.  Abili^  to  Finance  Qeanups 

C.  Evaluation  Criteria:  Commitment  to 
Creative  Leveraging  of  EPA  Funds 

C.l.  Ability  to  Attract  and  Support 

Other  Financing 
C.2.  Cash  and  In-Kind  Contributions 
C.3.  Efficiency  of  Planned 

Administrative  Structure 

D.  Evaluation  Criteria:  Benefits  of 
BCRLF  Loans  to  tite  Local  Community 

D.l.  Announcement  and  Notification  of 

BCRLF  Fund  Availability 
D.2.  Community  Involvement  in  Future 

Land  Reuse 
D.3.  Contribution  to  Community 

Economic  Development  Plans 
D.4.  Environmental  Justice  Benefits 
D.S  Projected  Sustainable  Benefits 

£.  Evaluation  Criteria:  Long-Term 
Benefits  and  Sustainability 

E.I.  National  Replicability 
E.2.  Measures  of  Success 

Dated:  April  22, 1M7. 
Linda  Gafmy—ki. 

Director,  Outzeach  and  Special  Projects  Stt^. 
Office  of  Solid  Waste  and  Emergency 
Response. 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181046;  FRL  5714-q 

B«noinyt;  llflpt  of  Application  for 
Emergency  Exemptions,  Solicitation  of 
PulMic  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SWMARY:  EPA  has  received  specific 
exemption  requests  from  the  North 


Dakota  Department  of  Agriculture  and 
the  Minnesota  Department  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicants")  to  use  the  pesticide 
benomyl  (CAS  17804-35-2)  (formulated 
as  "Benlate  Fimgicide")  for  the  control 
of  Sclerotinia  stem  rot  in  canola.  A 
maximum  of  60,000  acres  in  North 
Dakota,  and  a  maximum  of  10,500  acres 
In  Minnesota  could  be  treated.  The 
Applicants  propose  the  use  of  a 
pesticide  which  contains  an  active 
ingredient  which  has  been  the  subject  of 
a  Special  Review,  and  is  intended  for  a 
use  that  could  pose  similar  risks  to  the 
risks  posed  by  the  uses  that  were  the 
subject  of  the  Special  Review.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  May  22, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
noUtion  "OPP-181045."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  A^ncy,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Conunents  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
"SUPPLEMENTARY  INFORMATICS." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  nrmrlring  any 
part  or  all  of  that  information  as  CBL 
Information  so  merited  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Room  1132.  Crystal  Mall  #2. 1921 
Jeffarson  Davis  Highway.  Arlington.  VA, 
from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  R^;istration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460; 
Office  location,  telephone  number  and 
e-mail:  Sixth  floor.  Crystal  Station  #1. 


2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-6418;  e-mail: 
odiott.olga@epamail.epa.gov. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudh 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
benomyl  on  canola  to  control  the 
Sclerotinia  stem  rot  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  the  requests. 

The  Applicants  state  that  the  last  4 
years  have  been  favorable  to  the  buildup 
of  Sclerotirtia  in  the  soU.  and  that 
experience  with  other  crops  indicates 
the  Sclerotinia  levels  are  sufficientiy 
high  to  place  the  canola  crop  in  a  highly 
vulnerable  position  if  a  rainy  period 
occurs  when  the  crop  is  flowering.  The 
Applicants  state  that  canola  growers 
will  likely  suffer  severe  economic  losses 
since  there  are  no  registered  alternative 
pesticides  available  and  the  fungus  has 
become  sufficientiy  widespread  that 
crop  rotatioiyvill  be  of  limited 
effectiveness  m  the  major  canola 
producing  arees. 

The  Applicants  propose  to  make  a     - 
single  aerial  application  of  benomyl  at 
a  rate  of  0.5  11m.  active  ingredient  (a.i.) 
per  acre  during  the  20  to  30  percent 
bloom  stage.  Tlie  need  for  application  of 
the  fungicide  will  be  determined  by  the 
weather  in  the  weeks  prior  to  bloom  and 
the  yield  potential.  The  proposed  use  is 
for  up  to  60.000  acres  of  canola  in  North 
Dakota,  and  10.500  acres  of  canola  in 
Minnesota.  Therefore,  use  under  these 
exemptions  could  potentially  amount  to 
a  maximum  total  of  35,250  lbs.  of  the 
active  ingredient,  benomyl  (30,000  in 
North  Dakota  and  5,250  in  Minnesota). 
Emergency  exemptions  for  this  use  were 
granteid  to  North  Dakota  in  1989  thru 
1992. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itsell  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Kegister  for  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review, 
and  is  intended  for  a  use  that  could  pose 
similar  risks  to  the  risks  posed  by  the 
uses  that  were  the  subject  of  the  Special 
Review.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 


established  for  this  notice  under  docket 
number  [OPP-1810451  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
print#i.  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  tiuough  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  Uie  address  in  "ADDRESSES" 
at  the  beginning  of  this  docimient 

Electronic  comments  can  be  sent 
directiv  to  EPA  at: 

opp-4lock0tOepamaiLepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
Wordperfsct  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-181045J. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemptions  requested  by  the  North 
Dakota  Department  of  Agriculture  and 
the  Minnesota  Department  of 
Agriculture. 

UstofSnbfects 

Environmental  protection.  Pesticides 
and  pests,  Emergency  exemptions. 

Dated:  ^ril  23, 1997. 

Stephn  L.  JohBMa, 

Director,  Registration  Divisiai,  Office  of 
Pesttode  Proffoms. 

[FR  Doc.  97-11634  Filad  S-fr-«7: 8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Of>PT8-400110:  Fftt.-668e-q 

Ethylana  Glycol;  Toxic  Chamlcal 
Ralaaao  Raporting;  Community  Right* 
to-Know 

AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  EPA  is  issuing  the  results  of 
its  technical  review  and  evaluation  of  a 
petition  to  delete  ethylene  glycol  frtun 
the  list  of  toxic  chemicals  subject  to  the 
reporting  requirements  imder  section 
313  of  the  Emergency  Planning  and 
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Community  Right-to-Know  Act  (EPCRA) 
and  section  6607  of  the  Pollution 
Prevention  Act  of  1990  (PPA).  Since  the 
petition  to  delete  ethylene  glycol  was 
withdrawn  on  October  28. 1996,  thme  is 
no  need  for  final  action  by  the  Agrarcy. 
However,  the  Agency  has  decided  to 
issue  its  findings  in  order  to  make 
publicly  available  the  technical  review 
and  subsequent  scientific  conclusion. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Daniel  R.  Bushman.  Acting  Petitions 
Coordinator,  202-260-3882  or  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  regarding  this 
document.  For  further  information  on 
EPCRA  section  313,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  biformation  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  5101. 401  M  St.,  SW.,  Washington, 
DC  20460.  Toll  free:  1-800-535-0202. 
in  Virginia  and  Alaska:  703-412-9877. 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
in  amounts  above  reporting  threshold 
levels,  to  report  their  environmental 
releases  of  such  chemicals  annually. 
Beginning  with  the  1991  reporting  year, 
such  facilities  also  must  reptort  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  of  1990 
(PPA).  42  U.S.C.  13106.  Section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Ethylene  glycol  was  included 
on  the  initial  EPCRA  section  313  list  of 
toxic  chemicals.  Section  313(d) 
authorizes  EPA  to  add  or  delete 
.  chemicals  frt>m  the  list,  and  sets  forth 
criteria  for  these  actions.  EPA  has  added 
and  deleted  chemicals  from  the  original 
statutory  list.  Under  section  313(e)(1). 
any  person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  frx>m 
the  list.  Pursuant  to  EPCRA  section 
313(e)(1).  EPA  must  respond  to  petitions 
within  180  days,  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

EPCRA  section  313(d)(2)  states  that  a 
chemical  may  be  listed  if  any  of  the 
listing  criteria  are  met.  Therefore,  in 
order  to  add  a  chemical.  EPA  must 
demonstrate  that  at  least  one  criterion  is 
met,  but  does  not  need  to  examine 
whether  all  other  criteria  are  also  met. 
Conversely,  in  order  to  remove  a 


chemical  from  the  Ust,  EPA  must 
demonstrate  that  none  of  the  criteria  are 
met. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  On  May  23, 1991 
(56  FR  23703),  EPA  issued  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 
of  the  section  313  metal  compound 
categories.  EPA  has  also  published  a 
statement  clarifying  its  interpretation  of 
the  section  313(d)(2)  criteria  for  adding 
and  deleting  chemical  substances  from 
the  section  313  list  (59  FR  61432. 
November  30. 1994)  (FRL-4922-2). 

n.  Description  of  the  Petition 

On  March  21.  1994,  Bonded  Products, 
Inc.  fwtitioned  the  Agency  to  delist 
ethylene  glycol  frt>m  the  list  of  toxic 
chemicals  subject  to  reporting  under 
section  313  of  EPCRA  and  section  6607 
of  PPA.  The  Bonded  Products  petition 
was  based  on  the  contention  that: 
ethylene  glycol  is  biodegradable,  rapidly 
loses  its  toxicity  and,  therefore,  is  not 
expected  to  cause  adverse 
enviroimiental.  or  acute  or  (^onic 
health  effects;  and.  that  releases  from 
the  consumer  use  of  ethylene  glycol  are 
likely  to  be  significantly  higher 
compared  to  releases  from 
manufactiuing  facilities.  The  petitioners 
argued  that  ethylene  glycol  does  not 
meet  any  of  the  EPCRA  section  313(d)(2) 
criteria  for  listing.  EPA  staff  reviewed 
the  petition  based  on  information  and 
data  that  the  Agency  retrieved  &t>m  its 
own  review  of  the  literature,  as  well  as 
information  supplied  by  other  interested 
parties.  On  October  28, 1996,  Bonded 
Products  withdrew  their  petition. 

The  review  of  Bonded  Products.  Inc.'s 
petition  was  complete  prior  to  their 
request  for  withdrawal,  and  the  Agency 
has  determined  that  it  is  in  the  public's 
best  interest  and  clearly  in  keeping  with 
the  Commimity-Right-to-Know  ethic  to 
provide  a  summary  of  the  chemical 
review  and  conclusion.  Bonded 
Products.  Inc.  or  any  other  party  may  re- 
petition the  Agency  on  ethylene  glycol 
at  any  time.  The  Agency  remains  open 
to  receiving  and  reviewing  new 
information  and  re-evaluating  its 
position  on  this  chemical  as  it  relates  to 
section  313  of  EPCRA. 

m.  Technical  Review  of  Ethylene 
Glycol 

The  technical  review  of  the  petition  to 
delete  ethylene  glycol  frt>m  the  EPCRA 
section  313  list  of  toxic  chemicals 
included  an  analysis  of  the  relevant 
chemistry,  metabolism  and  absorption. 


toxicity,  and  exposing  data  available  to 
the  Agency  for  ethylene  glycol. 
Summaries  of  the  analysis  of  eadi  of 
these  areas  is  provided  in  Units  m.A. 
through  in.F.  of  this  preamble,  and  a 
more  complete  discussion  of  this 
information  can  be  found  in  the  EPA 
documents  prepared  for  this  assessment 
(Refs.  1-14),  which  have  been  placed  in 
the  public  docket  for  this  petition 
(Docket  OPPTS-400110). 

A.  Chemistry.  Use,  and  Production 
Profile 

Ethylene  glycol  is  a  colorless, 
odorless,  syrupy  liquid  with  a  sweet 
taste.  It  has  a  relatively  high  boiling 
point  (197.6  "C),  flash  point  (116  'C), 
autoignition  temperatiu«  (412.93  "C), 
and  is  relatively  non-volatile  at  room 
temperature  (Ref.  1).  Ethylene  glycol 
absorbs  water  and  can  take  up  twice  its 
weight  of  water  at  100  percent  relative 
humidity.  Additionally,  the  substance 
reduces  the  freezing  point  of  water  and 
is  widely  used  as  an  antifreeze  and 
deicer. 

Ethylene  glycol  is  generally  produced 
by  the  noncatalytic,  liquid  phase 
hydration  of  ethylene  oxide  (Ref.  1). 
Diethylene  glycol,  triethylene  glycol  and 
tetraethylene  glycol  are  co-products. 
Other  processes  have  been  patented 
such  as:  (1)  oxidation  of  ethylene  in  an 
aqueous  medium  using  an  iron-copper 
catalyst;  and  (2)  rhodium-catalyzed 
production  of  ethylene  glycol  from 
synthesis  gas  (a  mixture  of  carbon 
monoxide  and  hydrogen  from  coal 
gasification)  instead  of  ethylene. 

There  were  2.3  billion  kilograms  of 
ethylene  glycol  produced  in  1992  and 
production  has  been  fairly  steady  since 
the  early  1980's  (Ref.  2).  Domestic 
consimiption  was  2.1  billion  kilograms. 
The  major  end  use  of  ethylene  glycol  is 
in  the  production  of  polyethylene 
terephthalate  (PET),  with  30  percent 
used  for  fibers  and  22  percent  used  for 
films,  bottles,  and  other  molded 
plastics,  laminates,  and  castings  (Ref.  2). 
An  additional  38  percent  of  ethylene 
glycol  production  is  used  in  antifreeze 
application,  such  as  the  principle 
ingredient  of  all-weather  automobile 
cooling  system  fluids,  deicing  solutions 
for  aircraft  and  pavement,  and  in  fire 
extinguishers  and  sprinkler  systems. 
The  remaining  10  percent  of  demand  is 
in  miscellaneous  applications  such  as  a 
diluent  and  coupler  in  cutting  fluids,  as 
a  solvent  or  coupling  agent  for  stains, 
dyes,  resins,  inks,  soluble  oils,  and 
hydraulic  fluids.  It  is  also  used  as  a 
component  in  the  manufacture  of 
polyester  laminating  resins  and  other 
plastics. 


B.  Metabolism  and  Absorption 

Ethylene  glycol  itself  appears  to  have 
relatively  low  toxicity,  but  it  is  oxidized 
to  a  variety  of  more  toxic  metaboUtes 
such  as  glycolaldehyde.  glycolic  acid, 
glyoxalic  add  and  oxalic  acid  (Ref.  6). 
In  general,  the  acciunulation  of  these 
acids  leads  to  acidosis  (the  state  that  is 
characterized  by  actual  or  relative 
decrease  of  alkali  in  body  fluids  in 
relation  to  the  acid  content).  Present 
information  suggests  that  glycolic  acid 
is  the  major  toxic  metabolite 
contributing  to  metabolic  acidosis, 
which  is  the  underlying  cause  of 
systemic  toxicity  following  exposure  to 
ethylene  glycol. 

Based  on  a  comparison  of  metabolism 
studies,  ethylene  glycol  api)ears  to  be 
less  well  absorbed  following  dermal 
application  than  following 
administration  via  oral  gavage  (Ref.  10). 
In  addition,  even  when  an  ethylene 
glycol  aerosol  is  generated  to  maximize 
the  amount  available  for  inhalation,  the 
body  burden  remains  fairly  low.  In  the 
study  by  Frantz  et  al.  (Ref.  15).  ethylene 
glycol  and  its  metabolites  (glycolic  acid 
and  oxalic  acid)  were  excreted  in  the 
urine  of  animals  dosed  both  orally  and 
dermally.  In  contrast,  the  study  by 
Marshall  and  Cheng  (Ref.  16)  showed 
that  after  inhalation  exposure  to  ^*C- 
labeled  ethylene  glycol,  the  only  i^- 
containing  material  identified  in  the 
plasma  and  urine  (both  for  the  aerosol 
and  vapor)  was  unmetabolized  ethylene 
glycol. 

C.  Human  Toxicity  Evaluation 

The  inherent  toxicity  of  ethylene 
glycol  is  low  relative  to  several  of  its 
metabolites.  The  evidence  for  this 
comes  from  clinical  studies  and 
laboratory  investigations  (Ref.  4). 
Ethanol  is  a  competitive  inhibitor  of 
alcohol  dehydrogenase  (ADH).  the  first 
enzyme  in  the  ethylene  glycol  metabolic 
pathway,  and  is  very  effective  in 
treating  animal  and  human  ethylene 
glycol  poisonings.  If  treatment  is  started 
early  enough,  the  metabolic  acidosis 
and  renal  failure  discussed  below  can  be 
prevented. 

1.  Inhalation  toxicity.  Two  inhalation 
developmental  toxicity  studies  have 
been  conducted  by  the  same  group 
(Refs.  17  and  18).  In  a  whole  body 
exposure  study  (Ref.  17),  mice  and  rats 
were  exposed  to  ethylene  glycol 
aerosols  of  150. 1.000  or  2.500 
milligrams  per  cubic  meter  (mg/m^)  for 
6  hours/day  on  gestational  days  6 
through  15.  The  actual  measured 
concentrations  were  119. 888.  or  2,090 
vag/mK  In  rats,  maternal  toxicity 
occurred  only  at  the  highest 
concentration  and  was  indicated  by  a 


significant  increase  in  absolute  and 
relative  liver  weight.  In  rats,  evidence  of 
prenatal  developmental  toxicity 
(reduced  ossification  in  the  humerus, 
zygomatic  arch,  and  the  metatarsals  and 
proximal  phalanges  of  the  hindlimb) 
was  observed  at  the  two  higher 
concentrations.  In  mice,  incidences  of 
prenatal  developmental  toxicity  were 
increased  at  the  two  highest 
concentrations  and  included 
malformations  in  the  head 
(exencephaly),  face  (cleft  palate, 
foreshortened  and  abnormal  face,  and 
abnormal  facial  bones),  and  skeleton 
(vertebral  fusions,  and  fused,  forked, 
and  missing  ribs).  The  No  Observed 
Adverse  Effect  Level  (NOAEL)  for 
maternal  toxicity  in  rats  was  888  mg/m' 
and  in  mice  was  119  mg/m^.  The 
NOAEL  for  developmental  toxicity  in 
rats  was  119  mg/m^  and  in  mice  was 
below  this  concentration. 

A  major  confounding  factor  in  this 
study  was  the  deposition  of  a  detectable 
quantity  of  ethylene  glycol  upon  the 
animals  during  exposure.  The  animals 
could  have  received  the  chemical  via 
the  oral  route  by  preening  or  by  dermal 
absorption,  although  much  less  would 
be  taken  in  via  the  skin.  Analysis  of  the 
chemical  on  the  fur  of  rats  and  mice 
after  the  exposure  period  at  the  highest 
concentration  indicated  that  much  of 
the  chemical  dose  (65-95  percent)  was 
potentially  derived  from  ingestion  after 
grooming. 

To  address  the  potential  confounding 
factor  of  multiple  exposure  routes  cited 
above,  a  further  study  used  nose-only 
exposure  of  mice  to  500, 1,000,  and 
2,500  mg/m^  of  ethylene  glycol  aerosol 
for  6  hoiu^day  on  gestational  days  6 
through  15  (Ref.  18).  Results  bom  the 
positive  control  (whole  body  exposure 
to  2,100  mg/m^)  confirmed  the  results 
fiY>m  the  previous  study.  In  the  nose- 
only  portion,  the  two  higher 
concentrations  produced  increased 
kidney  weights  in  the  dams.  At  the 
highest  concentration,  fetal  weights 
were  reduced  and  fetal  skeletal 
variations  and  one  fetal  skeletal 
malformation  (fused  ribs)  were 
increased.  The  developmental  NOAEL 
for  nose-only  inhalation  exposure  was 
1,000  mg/m3;  the  maternal  NOAEL  was 
500  mg/m^  The  developmental  NOAEL 
in  this  study  was  at  least  10  times  the 
whole  body  value  since  a  NOAEL  was 
not  established  in  the  previous  whole 
body  inhalation  study  but  was  less  than 
119  mg/m^.  The  maternal  NOAEL  was 
approximately  five  times  the  previous 
value.  This  nose-only  exposure  study 
indicates  that  most  of  the  adverse  effects 
seen  in  the  whole-body  exposure  study 
were  due  to  systemic  exposure  frtim 
noninhalation  routes;  however,  as 


discussed  above,  adverse  effiects  were 
seen  in  the  nose-only  exposure  study. 

The  toxicity  data  strongly  indicate 
that  ethylene  glycol  is  mudi  less  toxic 
than  its  metabolites;  howevw,  it  is  not 
known  if  ethylene  glycol  might  act 
directly  on  embryos.  The  available 
literature  does  not  provide  adequate 
data  to  allow  definitive  conclusions 
concerning  ethylene  glycol's  toxicity  to 
embryos  (Ref.  4). 

2.  Qra7  toxicity.  Ethylene  glycol  is 
expected  to  be  absorbed  through  the 
skin  and  from  the  lung  and  the 
gastrointestinal  tract.  After  absorption,  it 
is  expected  to  enzymatically  oxidize  to 
oxalic  acid,  glycolic  add. 
glycolaldehyde  and  carbon  dioxide.  The 
aldehyde  metabolites  are  believed  to  be 
responsible  for  neurotoxidty  and  the 
oxalic  add  metabolites  for  renal  toxidty 
(Ref.  8). 

a.  Renal  toxicity.  The  oral  reference 
dose  (RfD)  for  ethylene  glycol  as 
established  by  the  Agency's  RfD/RfC 
(reference  concentration)  working  group 
is  2  milligrams  per  kilogram  per  day 
(mg/kg/day).  An  RfD  reflects  the 
Agency's  estimate  of  a  level  of  daily 
exposure  to  the  hiunan  population 
(including  sensitive  sufa^ups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime 
(Ref.  19).  The  RfD  for  ethylene  glycol  is 
based  on  a  feeding  study  by  DePass  et 
al.  (1986.  as  cited  in  EPA's  Integrated 
Risk  Information  System  (IRIS).  1994; 
Ref.  20)  in  which  the  critical  efifed  was 
kidney  toxicity.  Groups  of  male  and 
female  rats  (30/sex/group)  and  male  and 
female  mice  (20/sex/group)  were  fed 
diets  containing  ethylene  glycol  at  doses 
of  0. 40.  200.  or  1.000  mg/kg/day  for  2 
years.  Urinary  caldum  oxalate  crystals 
and  increased  kidney  weight  were  seen 
in  all  high-dose  rats.  Histopathologic 
changes  in  high-dose  male  rats  included 
tubular  cell  hyperplasia,  tubular 
dilation,  peritubular  nephritis, 
parathyroid  hyperplasia,  and 
generalized  soft  tissue  mineralizatitm. 
No  adverse  effiects  were  seen  in  rats  of 
either  sex  at  the  mid  or  the  low  doses. 
There  were  no  adverse  effects  seen  in 
mice  of  eithm*  sex  at  any  dose  tested. 
The  Lowest  Observed  Adverse  Effect 
Level  (LOAEL)  was  determined  to  be 

1 .000  mg/kg/day  and  the  NOAEL  was 
200  mg/kg/day.  The  RfD  was  set  with  an 
uncertainty  factor  of  100, 10  for 
interspedes  extrapolation  and  10  for 
differences  in  human  sensitivity. 
Confidence  in  the  study,  the  uncertainty 
factor  and  the  RfD  was  high. 

b.  Developmental/reproductive 
toxicity.  IRIS  includes  a  review  of 
several  developmental  reproductive 
studies  with  LOAELs  at  or  near  that 
seen  in  the  Dtf  ass  study  which  was 
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used  to  set  the  oral  RiD.  These  studies 
were  not  chosen  as  the  basis  for  the  RiD 
since  the  LOAEL  from  the  DePass  study 
was  somewhat  lower  and  the  RfD  was 
deemed  protective  of  developmental 
effects.  In  a  3-generation  reproduction 
study.  Lamb,  as  cited  in  IRIS  (Ref.  20). 
treated  rats  with  0. 40,  200,  or  1,000 
milligrams  p>er  kilogram  (mg/kg)  in  the 
diet  and  found  no  treatment  related 
effects.  In  another  study  cited  in  IRIS 
(Ref.  20),  ethylene  glycol  was 
administered  by  gavage  at  0,  50, 150, 
500  or  1,500  mg/kg  to  30  pregnant 
female  CD-I  mice/group  on  gestation 
days  6-15.  Animals  were  sacrificed  on 
gestation  day  18  and  examined  for  signs 
of  maternal  and  developmental  toxicity. 
There  was  an  increase  in  skeletal 
abnormalities  at  both  500.  and  1,500 
mg/kg.  A  No  Observed  Effect  Level 
(NOEL)  was  established  at  150  mg/kg  for 
developmental  toxicity  with  a  Lowest 
Observed  Effect  Level  (LOEL)  of  500 
mg/kg. 

c.  Oncogenicity/carcinogenicity/ 
mutagenicity.  There  is  no  evidence  that 
ethylene  glycol  is  oncogenic  or  that  it  is 
a  mutagen  (Ref.  8). 

d.  Acute  toxicity.  Ethylene  glycol  is 
acutely  toxic  to  humans;  the  minimum 
lethal  ingested  dose  for  adults  is 
approximately  1.4  milliliters  p>er 
kilogram  (ml/kg)  or  100  ml  for  a  70  kg 
person  (Ref.  8).  Signs  of  ethylene  glycol 
poisoning  can  be  divided  into  three 
stages.  Stage  one  includes  central 
nervous  system  (CNS)  disturbances  and 
gastrointestinal  symptoms.  Stage  two 
includes  signs  of  cardiovascular, 
pulmonary,  and  metabolic  irregularities 
and  stage  three  includes  renal  failure 
brought  on  by  the  precipitation  of 
calcium  oxalate  crystals  in  renal  tubules 
and  from  the  direct  toxic  action  of 
oxalic  and  glycolic  acids  upon  the 
kidneys  (Ref.  8). 

D.  Environmental  Toxicity 

Ethylene  glycol  appears  to  represent  a 
low  hazard  to  the  enviroiunent  (Refs.  8 
and  11).  The  freshwater  aquatic  toxicity 
data  range  from  a  median  effective 
concentration  (ECjo)  of  4.4  grams  per 
milliliter  (g/ml)  (duckweed)  to  a  median 
lethal  concentration  (LCjo)  of  111  g/ml 
(bluegill  simfish).  Terrestrial  toxicity 
data  range  from  a  median  lethal  dose 
(LDjo)  of  1.65  grams  per  kilogram  (g/kg) 
for  cats  to  5.5  g/kg  for  dogs  and  12  g/ 
kg  for  mice. 

Reports  of  animal  poisonings  that 
were  reviewed,  were  the  results  of 
accidental  or  intentional  releases  during 
consumer  use.  They  were  not  the  result 
of  envirorunental  exposures  that  may 
result  from  releases  of  ethylene  glycol 
that  are  reasonably  likely  to  come  from 


TRI  reporting  facilities  under  normal 
operating  conditions. 

E.  Exposure  Assessment 

Ethylene  glycol  can  be  acutely  toxic  to 
humems.  Therefore,  an  assessment  was 
conducted  of  the  potential  for  adverse 
acute  human  health  effects  to  occur  as 
a  result  of  concentrations  of  ethylene 
glycol  that  are  reasonably  likely  to  exist 
beyond  facility  site  boundaries  as  a 
result  of  continuous,  or  frequently 
recurring,  releases  from  facility  sites 
(Refs.  5,  6,  and  13).  As  discussed  above 
in  Unit  m.C.  of  this  preamble,  ethylene 
glycol  produces  adverse  chronic  health 
effects  only  at  relatively  high  doses  and 
thus  has  low  chronic  toxicity.  Therefore, 
an  exposure  assessment  was  also 
conducted  for  chronic  health  effects 
(Refs.  5, 6,  and  21).  For  a  discussion  of 
the  use  of  exposure  in  EPCRA  section 
313  listing/delisting  decisions,  refer  to 
the  Federal  Register  of  November  30, 
1994. 

Ethylene  glycol  releases  reported  for 
1992  were  retrieved  from  the  Toxic 
Release  Inventory  System  (TRIS)  data 
base.  The  TRIAD?  model,  the  Office  of 
Pollution  Prevention  and  Toxics' 
(OPPT)  program  for  assessing  releases  of 
TRI  chemicals  to  the  atmosphere,  was 
used  to  estimate  chronic  concentrations 
and  exposures  resulting  from  releases  of 
ethylene  glycol.  The  Point  Plume 
(PTPLU)  model  was  used  to  derive 
estimates  of  acute  concentrations  and 
exposures  resulting  from  atmospheric 
releases.  The  TRIAIR  model  assumes  a 
99.9  percent  destruction  efficiency  for 
all  releases  that  are  reported  as  sent  to 
incinerations.  A  half-life  of  22.6  hours 
in  the  atmosphere  was  used  for  ethylene 
glycol  in  the  assessment.  Ethylene 
glycol  is  quite  biodegradable,  but  is  not 
readily  sorbed,  volatilized,  or 
hydrolyzed  (Ref.  6). 

According  to  the  1992  releases 
obtained  from  TRIS,  over  11.7  million 
pounds  of  ethylene  glycol  are  released 
per  year  by  about  940  facilities 
nationwide.  Data  from  the  Aerometric 
Information  Retrieval  System  (AIRS) 
Facility  Subsystem  were  also 
considered.  Based  on  review  of  AIRS 
and  the  type  of  data  available  for 
ethylene  glycol,  it  was  determined  that 
the  data  for  ethylene  glycol  are  not 
adequate  to  support  an  exposure 
assessment. 

Eighteen  states  each  discharging  over 
100,000  pounds  per  year  accounted  for 
93  percent  of  the  total  reported  releases 
of  ethylene  glycol  to  the  atmosphere. 
These  releases  were  used  for  chronic 
exposure  estimations.  Each  of  the 
highest  per-site  discharges  were  used  to 
estimate  concentrations  and  exposures 
under  acute  conditions. 


Concentrations  modeled  with  the 
PTPLU  model  can  be  expected  to  occur 
up  to  250  meters  from  the  source,  which 
may  be  beyond  the  facility  fenceline. 
The  PTPLU  model  provides  ground- 
level  concentrations  which  are  hourly 
average  values.  Incorporating  wind 
conditions,  three  scenarios  were 
generated:  (1)  The  typical  situation;  (2) 
the  stagnation  situation;  and  (3)  the 
maximum  situation.  The  maximum 
scenario  is  anticipate  to  last  for  only  2 
hoius,  as  compared  with  the  24-hour 
duration  of  the  typical  and  stagnation 
scenarios.  As  the  name  implies,  the 
stagnation  scenario  incorporates 
relatively  little  air  movement.  Each 
scenario  was  run  for  stack  releases  and 
for  fugitive  releases.  Assumptions  made 
were  conservative  on  the  whole. 
However,  the  assumption  that  releases 
occur  over  365  days  and  24  hours  a  day 
is  not  conservative.  If,  for  example, 
releases  occurred  over  only  1  month, 
even  with  24-hour  a  day  discharge,  the 
resulting  exposure  estimates  would 
increase  by  a  factor  of  12  or  one  order 
of  magnitude. 

F.  Exposure  Evaluation 

1.  Chronic  inhalation  exposure.  In 
evaluating  chronic  inhalation 
exposures,  ideally,  exposure  estimates 
would  be  compared  to  an  RiC.  However, 
in  this  case  chronic  inhalation 
information  is  neither  readily  available 
nor  abundant,  so  an  RfC  has  not  been 
derived  for  ethylene  glycol.  In  general, 
the  oral  RfD  should  not  be  used  to 
evaluate  inhalation  exposures  to 
ethylene  glycol  because  it  appears  that 
the  metabolism  via  the  two  routes  is 
different.  Specifically,  this  is 
demonstrated  by  the  lack  of  toxic 
metabolites  of  ethylene  glycol  found  in 
the  urine  and  plasma  of  animals  dosed 
via  inhalation.  Additionally,  it  is 
believed  that  the  proximate  cause  for 
the  toxicity  seen  from  ethylene  glycol  is 
not  attributed  to  the  chemical  itself  but 
rather  to  its  metabolites.  Therefore  use 
of  the  oral  RfD  would  tend  to  be  overly 
protective  for  inhalation  effects  from 
exposure  to  ethylene  glycol.  If,  however, 
the  evaluation  of  the  chronic  exposiue 
data  indicates  that  concentrations  are 
below  the  RfD  value,  then  the  likelihood 
of  concentrations  of  concern  existing  for 
inhalation  effects  is  greatly  diminished. 
For  these  reasons,  the  chronic  expostires 
predicted  were  compared  to  the  oral  RfD 
of  2  mg/kg/day.  The  comparison 
showed  that  even  the  highest  chronic 
exposures  predicted  for  the  chemical 
are,  at  a  minimum,  an  order  of 
magnitude  below  the  RfD.  Therefore,  it 
is  not  predicted  that  concentrations  of 
concern  will  exist  for  chronic  inhalation 
exposures  to  ethylene  glycol  as  a  result 


of  releases  from  TRI  reporting  facilities 
(Ref.  6). 

2.  Acute  inhalation  exposure. 
Although  the  oral  RfD  was  used  to 
assess  chronic  inhalation  exposures  it 
was  not  used  to  assess  acute  inhalation 
exposures.' This  is  because  oral  RfDs  are 
based  on  the  assumption  of  lifetime 
exposure  (i.e.,  long-term  exposure)  and 
in  most  cases  are  not  appropriately 
applied  to  less-than-lifetime  exposure 
situations  such  as  acute  inhalation 
exposures.  In  addition,  as  discussed 
above,  it  appears  that  ethylene  glycol 
metabolism  is  different  via  the  o^l  and 
inhalation  routes  of  exposure. 
Therefore,  instead  of  using  the  RfD,  the 
acute  inhalation  assessment  focused  on 
the  generation  of  Margin  of  Exposure 
(MOE)  calculations  for  inhalation 
exposures.  A  MOE  calculation  is  used  in 
instances  of  non-cancer  endpoints  and 
is  essentially  a  ratio  of  the  NOAEL  or 
LOAEL  and  the  estimated  exposure  to 
the  particular  chemical,  including  any 
modifying  factors  on  the  exposure 
(absorption,  etc.).  The  resultant  value  is 
then  compared  to  the  product  of  the 
imcertainty  factore  which  are  selected 
for  the  chemical  of  interest.  Uncertainty 
factors  are  generally  factors  of  10  with 
each  factor  representing  a  specific  area 
of  uncertainty  in  the  available  data.  For 
ethylene  glycol,  a  factor  of  10  was 
introduced  to  account  for  the  possible 
differences  in  responsiveness  between 
humans  and  animals  in  prolonged 
exposure  studies  and  a  second  fector  of 
10  was  used  to  account  for  variation  in 
susceptibility  among  individuals  in  the 
human  population.  The  resultant 
uncertainty  factor  of  100  was  therefore 
used  in  this  assessment.  This 
assessment  focused  on  maternal  and 
developmental  toxicity,  which  EPA 
believes  are  the  most  significant  adverse 
chronic  effects  caused  by  ethylene 
glycol.  For  the  generation  of  MOEs  used 
in  this  assessment  the  NOAELs  from  the 
Tyl  study  (Ref.  18)  were  utilized. 

MCKs  calculated  frx>m  estimated  stack 
emissions  were  below  the  relevant 
imcertainty  factors  for  the  top  two 
releasere  for  all  exposure  scenarios  for 
maternal  toxicity.  For  developmental 
toxicity,  MOEs  below  the  relevant 
uncertainty  fectors  were  calculated  for 
the  stagnant  and  maximum  exposure 
scenarios.  MOEs  calculated  from 
fugitive  releases  imder  the  stagnant 
conditioo  were  also  below  the  relevant 
uncertainty  Cactora  for  the  top  five 
releasere  for  both  maternal  and 
developmental  toxicity.  A  similar 
situation  was  observed  under  the 
maximum  scenario  for  maternal 
toxicity.  Two  things  should  be  noted 
about  the  calculated  MOEs.  The  first  is 
that  all  exposure  estimates  were  driven 


by  facility  specific  data  reported  as 
required  under  EPCRA  section  313. 
These  estimates  are  considered'within 
the  realm  of  possibility,  although  are 
characterized  as  "what  if  scenarios. 
These  "what  iT'  scenarios  provide  a 
possible  exposure  level,  vnthout 
probability  and  are  not  based  on 
bounding  or  woret-case  conditions 
which  fall  outside  the  e.xposure  curve. 
Second,  there  is  limited  information  to 
suggest  that  no  metabolites  are  formed 
when  ethylene  glycol  is  inhaled.  Since 
the  toxicity  data  indicates  that  the 
metabolites  of  ethylene  glycol  are  much 
more  toxic  than  ethylene  glycol  itself, 
this  normally  would  greatly  reduce  the 
concern  for  inhalation  exposure  to  this 
chemical.  However,  adverse  effects  were 
noted  in  the  1995  Tyl  study  (Ref.  18) 
with  nose-only  exposure  in  rodents, 
which  indicates  that  ethylene  glycol  is 
toxic  via  the  inhalation  route  of 
exposure.  Therefore,  the  resultant 
NOAELs  from  that  study  were  utilized 
in  this  acute  inhalation  exposure 
assessment.  Further,  100  percent  of  the 
inhaled  dose  of  ethylene  glycol  is 
assumed  to  be  absorbed. 

In  siunmary,  based  on  the 
concentrations  likely  to  exist  beyond 
facility  site  boundaries  and  the  resulting 
MOE  calculations,  there  is  a  potential 
for  chronic  maternal  and  developmental 
effiscts  for  the  general  population 
following  acute  inhalation  exposures  to 
ethylene  glycol  (Ref.  6). 

3.  Acute  and  chronic  oral  exposures. 
The  potential  dose  rates  predicted  for 
surfece  water  driven  oral  exposures  are 
identified  as  bounding  estimates  and 
are,  therefore,  likely  to  be  much  higher 
than  actual  exposures.  Using  the  highest 
potential  dose  rate  identified  in  the 
exposure  assessment  of  80  mg/day  and 
dividing  by  70  kg  (standard  assumption 
for  body  weight),  a  modified  dose  of 
1.143  mg/kg/day  was  calculated.  This 
dose  is  below  the  Rfl)  of  2  mg/kg/day 
indicating  that  the  exposure  estimated  is 
not  likely  to  be  associated  with  adverse 
chronic  health  risks  (Refs.  6  and  21). 

None  of  the  exposure  data  indicates 
that  ethylene  glycol  will  be  present 
beyond  facility  site  boundaries  at 
concentrations  that  can  reasonably  be 
anticipated  to  cause  the  adverse  acute 
human  health  effects  discussed  under 
Unit  IILC2.d.  of  this  preamble  (Refs.  6 
and  13).  Therefore,  it  is  unlikely  that 
adverse  acute  human  health  effects  are 
reasonably  likely  to  occur  as  a  result  of 
concentrations  likely  to  exist  beyond 
fecility  site  boundaries  as  a  resuilt  of 
continuous,  or  frequently  recurring, 
releases  of  ethylme  glycol. 


G.  Summary  of  Technical  Review 

The  data  indicate  that,  based  on  the 
doses  required  to  cause  adverse  effects, 
ethylene  glycol  has  low  chronic  and 
acute  toxicity  to  humans  both  orally  and 
by  inhalation.  The  exposure  analysis 
indicates  that  ethylene  glycol  cannot 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  himian  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  or  frequently  recurrii^, 
releases  from  fecility  sites.  The  analysis 
of  ethylene  glycol's  chronic  toxicity 
concluded  that  ethylene  glycol  can 
reasonably  be  anticipated  to  cause 
chronic  maternal  and  developmental 
effects  in  humans  at  relatively  high 
doses.  It  was  also  determined  that 
concentrations  of  ethylene  glycol  that 
are  reasonably  likely  to  exist  beyond 
facility  site  boundaries  as  a  result  of 
acute  exposiue  somarios  are  reasonably 
likely  to  be  sufficient  to  cause  these 
chronic  maternal  and  developmental 
effects.  Based  on  available  literature, 
ethylene  glycol  represents  a  low  hazard 
to  the  environment  and  is  not 
anticipated  to  cause  environmental 
toxicity  as  a  result  of  reported  releases 
of  ethylene  glycol  frvmi  facility  sites. 

IV.  Explanation 

Since  the  petition  to  delete  ethylene 
glycol  has  been  withdrawn  by  Bonded 
Products,  Inc.  EPA  has  no  statutory 
responsibility  to  deny  or  grant  the  initial 
request.  However,  because  the  technical 
review  and  evaluation  of  the  petition  are 
complete,  EPA  determined  that  it  is  in 
the  public's  best  interest,  and  clearly  in 
keeping  with  the  Community  Right-to- 
Know  ethic  to  provide  the  public  with 
a  summary  of  Q*A's  review  and 
conclusion.  Based  on  the  technical 
review  discussed  Aove,  EPA  concluded 
that  this  petition  be  denied  based  on 
concerns  fof  chronic  maternal  and 
developmental  effects  for  the  general 
population  following  acute  inhalation 
exposiue  from  repotted  air  releases  of 
ethylene  glycol  EPA  believes  that 
ethylene  glycol  meets  the  toxicity 
criteria  of  EPCRA  section  313(d)(2)(B) 
based  on  the  available  chronic  maternal 
and  developmental  toxicity  data  and  the 
exposure  analysis. 
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contained  in  docket  control  number 
OPPTS-400110.  All  documents, 
including  the  references  listed  in  Unit 
V.  above  and  an  index  of  the  docket,  are 
available  to  the  public  in  the  TSCA 
Non-Confidential  Information  Center 
(NCIC).  also  known  as  the  Public  Docket 
Office,  from  noon  to  4  p.m.,  Monday 
through  Friday,  exclucUng  legal 
holidays.  The  TSCA  NaC  is  located  at 
EPA  Headquarters,  Rm.  NE-B607, 401  M 
St,  SW..  Washington,  DC  20460. 


List  of  Sulqects 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemic«ds. 

Dated:  April  28, 1997. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Preventioa. 
Pesticides  and  Toxic  Substances. 

[PR  Doc.  97-11902  Filed  &-7-97: 8:45  am] 
BNJJNQ  CODE  «M-aO-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6822-^ 

Proposed  Administrative  Settlement 
Under  ttte  Comprehensive 
Environmental  Rasponse, 
Compensation,  and  Liability  Act; 
Indian  Une  Farm  Superfund  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement 

agreement  and  request  for  public 

comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  settlement  agreements  to 
address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlements  and  of  the 
opportunity  to  comment  The 
se^ements  are  intended  to  resolve  the 
liability  under  CERCLA  of  the 
Metropolitan  District  Commission 
("MDC"),  the  Commonwealth  of 
Massachusetts,  and  TDL.  Inc.,  for  past 
costs  incurred  by  EPA  in  connection 
with  an  emergency  removal  action 
conducted  in  1992  and  1993,  at  the 
Indian  Line  Farm  Superfund  Site  in 
Canton,  Massachusetts. 
DATES:  Comments  must  be  provided  on 
or  before  June  6, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency. 
Region  I,  JFK  Federal  Building, 
Mailcode  ROG.  Boston,  Massachusetts 
02203.  and  should  refer  to:  Proposed 
Administrative  Agreement  under  122(h) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act:  RE:  Indian  Line  Farm  Superfund 
Site  Canton,  Massachusetts. 
FOR  FURTHER  S«FORMATI0N  CONTACT: 
Sandra  Dupuy,  U.S.  Environmental 
Protection  Agency.  J.F.K.  Federal 


Building.  Mailcode  RCT,  Boston. 
Massachusetts  02203,  (617)  565-3686. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9601  et  seq.,  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  under  122(h) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  The  settlement  was  approved  by 
EPA  Region  I,  subject  to  review  by  the 
public  pursuant  to  this  Notice.  The 
Metropolitan  District  Commission,  the 
Commonwealth  of  Massachusetts  and 
TDL,  Inc.,  have  executed  signature 
pages  committing  them  to  participate  in 
the  settlement.  Under  the  proposed 
settlements,  the  Metropolitan  District 
Commission,  the  Commonwealth  of 
Massachusetts,  and  TDL,  Inc..  will 
reimburse  EPA  for  past  costs  expended 
in  connection  with  an  emergency 
removal  action  conducted  at  the  Indian 
Line  Farm  Superfund  Site.  EPA  believes 
the  settlement  is  fair  and  in  the  public 
interest 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  Section 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  Sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  will  have 
approved  this  settlement  in  writing 
prior  to  the  agreement  becoming 
effective.  EPA  will  receive  written 
comments  relating  to  this  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  poson  or 
by  mail  from  Sandra  Dupuy.  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  RCT. 
Boston.  Massachusetts  02203.  (617) 
565-3320. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  vinth  the  Docket  Cleric. 
U.S.  Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Building, 
M^code  RCG,  Boston.  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-97-). 

Dated:  April  17, 1997. 
JokBDeVUlars. 

Regional  Administrator. 

(FR  Doc  97-11907  Filed  5-6-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-400112:  FRL-6717-q 

Ethylene  Glycol;  Risit  Asaassmant 
PearRavfaw 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  giving  notice  of  its 
ongoing  peer  review  process  for 
evaluating  its  risk  assessment  for 
ethylene  glycol,  and  announcing  that  it 
will  include  in  this  process  an  external 
peer  review.  The  external  peer  review 
%vill  be  an  open  process  that  will 
include  stakeholders  and  other 
interested  parties.  EPA  is  also  soliciting 
relevant  information  that  will  aid  this 
peer  review  process. 
DATES:  Information  should  be  submitted 
by  [Insert  date  60  days  from  date  of 
publication  in  the  Federal  Register]. 
ADDRESSES:  Submitted  information 
should  be  provided  in  triplicate  to: 
OPPT  Docket  Clerk.  TSCA  Document 
Receipt  Office  (7407).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Rm.  G-099,  Washington.  DC 
20460.  Attrition:  Docket  Control 
Number  OPPTS-400112. 

Information  claimed  as  confidential 
must  be  clearly  marked  as  confidential 
business  information  (CBI).  If  CBI  is 
claimed,  three  additional  sanitized 
copies  must  also  be  sulmiitted. 
Nonconfidential  versions  of  infonnation 
on  this  notice  %vill  be  placed  in  the 
public  record  and  will  be  available  for 
public  inspection.  The  public  record  is 
available  for  inspection  from  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  public  record  is 
located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-^607, 401 
M  St,  SW..  Washio^iton.  DC. 
FOR  FURTHER  SrORMATlON  CONTACT: 
Vanessa  Vu.  Director,  Risk  Assessment 
EKvision  (7403),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agmcy,  401  M  St.  SW.. 
Washington.  DC  20460,  Telephone: 
202-260-3442. 

SUPPIBENTARY  jfionMfcTION:  Elsewhere 
in  today's  Federal  Rqjster,  EPA  is 
announcing  the  results  of  its  review  of 
ethylene  glycol  for  purposes  of  its 
continued  listing  as  a  toxic  chemical 
under  section  313  of  the  Emeigency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA).  42  \3.SJC  11023. 
While  Q>A  believes  the  risk  assessment 
in  the  EPCRA  notice  is  sufficient  for  use 
in  the  listing  evaluation  discussed  in 
that  notice,  it  may  not  be  adequate  for 


other  purposes  such  as  standard  setting. 
For  purposes  of  mAlring  listing  decisions 
under  section  313,  EPQIA  does  not 
require  EPA  to  perform  formal  risk 
assessments.  Therefore,  when  EPA 
considers  exposure,  a  screening-level 
risk  assessment  such  as  that  in  the 
EPCRA  notice  is  sufficient  Whether 
such  a  risk  assessment  is  adequate  for 
other  purposes  must  be  determined  on 
a  case-by-case  basis  pursuant  to  the 
applicable  statutory  or  regulatory 
authority. 

Persons  interested  in  ethylene  glycol 
should  be  aware  that  EPA  is  continuing 
the  refinement  of  its  ethylene  glycol  vik. 
assessment  In  response  to  EPA's  Risk 
Characterization  Policy  (Carol  M. 
Browner.  EPA  Administrator,  EPA  Risk 
Characterization  Program,  March  21. 
1995)  the  Agency's  Science  Policy 
Council  (Src),  a  group  of  senior  risk 
managers  and  risk  assessors,  is 
sponsoring  a  series  of  colloquia  to 
provide  internal  peer  review  of  several 
EPA  risk  assessments  as  case  studies, 
including  the  one  for  ethylene  glycoL 
These  colloquia  bring  together  risk 
assessors  and  risk  managers  to  discuss 
the  quality  of  the  assessments,  and  to 
suggest  ways  to  improve  the 
presentation  of  the  characterization  of 
risk.  The  risk  assessments  chosen  for 
this  process  are  in  the  last  stages  of  the 
internal  EPA  review. 

After  the  internal  peer  review  process 
is  complete,  the  SPC  plans  to  have  a 
number  of  these  case  studies  externally 
peer-reviewed.  Although  the  SPC  has 
not  yet  finalized  the  procedures  for  the 
external  peer  review  process,  it  is  clear 
that  the  review  will  be  an  open  process 
that  will  include  stakeholders  and  other 
interested  parties.  As  part  of  this 
process,  EPA's  Office  of  Prevention. 
Pesticides  and  Toxic  Substances 
(OPPTS)  will  submit  the  assessm^t  for 
ethylene  glycol  for  external  peer  iftview. 

Q>A  wul  issue  another  Federal! 
RegistBr  notice  that  provides  specific 
details  about  the  external  peer  review 
process  fior  the  ethylene  glycol  risk 
assessment  As  a  general  matter,  the 
scientific  peer  review  will  address  the 
strength  of  the  hazard  and  risk 
conclusions  and  the  reasonableness  of 
policy  decisions  uid  assumptions  used 
in  the  risk  assessment  process. 

EPA  is  encouraging  anyone  widi 
information  relevant  to  the  above  issues 
(or  other  aspects  of  the  ethylene  glycol 
risk  assessment)  to  submit  that 
information  to  the  address  listed  under 
the  ADDRESSES  unit  by  (Insert  date  60 
days  from  date  of  publication  in  the 
Federal  Register).  Having  the 
information  in  advance  will  assist  in  the 
preparations  for  an  efficient  and 
effective  external  peer  review. 
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LiatofSul^ects 

Environmental  protection. 
Dated:  May  5. 1997. 
Lynn  R.  Gekfanaii. 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

IFR  Doc.  97-12021  Filed  S-6-97;  8:45  am) 

■UMQCOMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6822-q 

Water  Pollution  Control;  Program 
Application  l»y  North  Carolina  To 
Adminislar  tha  Sludge 

Management  (Bloaolids)  Program; 
Correction 

AGENCY:  EnvinHunental  Protection 
Agency  (EPA). 

ACTION:  Correction:  notice  of  application 
and  public  comment  period. 

SUMMARY:  On  April  8, 1997  (62  FR 
16806)  EPA  published  a  notice, 
pursuant  to  40  CFR  501.31,  that  the 
State  of  North  Carolina  has  submitted  an 
application  for  EPA  to  approve  the 
existing  North  Carolina  Domestic  Waste 
Permit  program  for  authorization  to 
administer  and  enforce  the  federal 
sewage  sludge  management  (biosolids) 
program.  EPA  is  extending  the  comment 
period  deadline  from  May  8, 1997  to 
May  23, 1997.  This  extension  will  allow 
the  full  45  day  comment  period  required 
in  accordance  with  40  CFR  501.31. 

FOR  FURTMER  INFORMATION  CONTACT:  Mr. 
Roosevelt  Childress,  Chief,  Surfooe 
Water  Permits  Section,  telephone  (404) 
562-9279.  or  Mr.  Vince  Miller.  EPA 
Region  4  Sludge  Management 
Cotmiinator.  telephone  (404)  562-9312. 
or  write  to  the  following  address:  Water 
Management  Division.  Surface  Water 
Permits  Section.  U.S.  EPA.  Region  4. 
Atlanta  Fedwal  Center,  61  Fwsyth 
Street,  S.W..  Atlanta.  Georgia  30303- 
3104. 

Dated:  April  30. 1997. 
Kneert  F.  Mediae. 

Director,  Water  Management  Division. 
Environmental  Protection  AgeiKy.  Region  4. 
IFR  Doc.  97-11904  Filed  S-6-97;  8:45  ami 


EXPORT-IMPORT  BANK 
[PubUc  Notice  28| 

Agency  Infonnation  Collection 
Activitiaa;  Proposal  Collection; 
Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States  (Ex-Im  Bank). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Ex-Im  Bank  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  the  proposed  infonnation 
collection,  as  required  by  the  Paperwork 
Work  Reductimi  Act  of  1995. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1, 1997  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
and  requests  for  additional  information 
to  Debbie  Ambrose.  811  Vermont 
Avenue.  N.W..  Room  1023,  Washington, 
D.C.  20571,  (202)  565-3133. 

SUPPIEMENTARY  INFORMATION: 

THle:  U.S.  Small  Business 
Administration.  Export-Import  Bank  of 
the  United  States.  Joint  Application  for 
Working  Capital  Guarantee. 

OMB  Number:  3048-0003. 

Form  Number:  EIB-SBA  84-1  (Rev.  8/ 
94). 

Type  of  Review:  Revision. 

Abstract:  The  proposed  form  is  to  be 
used  by  commercial  banks  and  other 
lenders  as  well  as  U.S.  exporters  in 
applying  for  guarantees  on  working 
capital  loans  advanced  by  the  lenders  to 
U.S.  exporters. 

Frequency  of  use:  Upon  application 
for  guarantees  on  working  capital  loans 
advanced  by  the  lenders  to  U.S. 
exporters. 

Respondents:  Commercial  banks  and 
other  lenders,  as  well  as  U.S.  exporters 
throughout  the  United  States. 

Estimated  total  number  of  annual 
responses:  600. 

Estimated  time  per  respondent:  2 
hours. 

Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  1.200. 

Request  for  Comment:  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  May  1, 1997. 
Tanuen  C  Reitan. 

Agency  Clearance  Officer. 

IFR  Doc  97-11831  Filed  S-6-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Cdlactlons 
Approved  by  Office  of  Management 
and  Budget 

May  1. 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (C^i(B) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
ctmduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
infonnation  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Cammiuiicatioiis  Commission 

OMB  Control  No.:  3060-073*. 

Expiration  Dote:  03/31/2000. 

Title:  Implementation  of  the 
Telecommtmications  Act  of  1996: 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  168 
respondents;  1074.6  hours  per  response 
(avg.):  180.547  total  annual  burden 
hours. 

Estimated  Ammal  Reportiiig  and 
Recordkeeping  Coat  Burden:  $633,000. 

Description:  In  Accounting  Safeguards 
Under  the  Telecommunications  Act  of 
1996,  Report  and  Order  in  CC  Docket 
No.  96-150  (Report  and  Order),  the 
Commission  addresses  the  accounting 
safeguards  necessary  to  satisfy  the 
requirements  of  Sections  260  and  271 
through  276  of  the  Telecommunications 
Act  of  1996.  The  Report  and  Order 
prescribes  the  way  incimibent  local 
exchange  carriers  (LECs).  including  the 
Bell  Operating  Companies  (BOCs),  must 
account  for  transactions  with  affiliates 
involving,  and  aUocate  costs  incurred  in 
the  provision  of.  both  regulated 
telecommunications  services  and 
nonregulated  services,  including 
telemessaging.  interLATA 


telecommunications  and  infonnation 
services,  telecommunications 
equipment  and  customer  premises 
equipment  manufecturing,  electronic 
publishing,  alarm  monitoring  services 
and  payphone  service.  The  Qimmission 
concludes  that  its  current  cost  allocation 
rules  generally  satisfy  the  1996  Act's 
accounting  safeguards  requirements 
when  incumbent  LECs.  including  the 
BOCs.  provide  services  permitted  under 
Sections  260  and  271  through  276  on  an 
in-house  basis.  The  Commission  also 
concludes  that  its  ciurent  affiliate 
transactions  rules  generally  satisfy  the 
1996  Act's  accounting  safeguards 
requirements  when  incumbent  LECs. 
including  the  BOCs,  are  required  to.  or 
choose  to,  use  an  affiliate  to  provide 
services  permitted  under  sections  260 
and  271  through  276.  In  the  Report  and 
Order,  the  Commission  also  modifies  its 
affiliate  transactions  rules  to  provide 
greater  protection  against  subsidization 
of  competitive  activities  by  subscribers 
to  regulated  telecommunications 
services.  The  information  collections 
will  enable  the  Commission  to  ensure 
that  the  subscribers  to  regulated 
telecommunications  services  do  not 
bear  the  costs  of  these  new  nonregulated 
services  and  that  transactions  between 
affiliates  and  carriers  will  be  at  prices 
that  do  not  ultimately  result  in  unfair 
rates  being  charged  to  ratepayers.  Public 
reporting  burden  for  the  collections  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch, 
Washington,  D.C.  20554. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-11830  Filed  5-6-97;  8:4S  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Ctiangas  In  Control  in  Insured 
Noimiamber  Banks;  Rescission  of 
Statement  of  Policy 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Rescission  of  statement  of 
policy. 

SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  rescinding  its 


Statement  of  Policy  "Changes  in  Control 
in  Insured  Nonmember  Banks" 
(Statement  of  Policy).  The  Statement  of 
Policy  is  duplicative  and  unnecessary 
because  all  substantive  information  that 
it  contains  is  also  provided  in  FDIC 
change  in  bank  control  regulations. 
DATES:  The  Statement  of  Policy  is 
rescinded  May  7. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Magyar,  Review  Examiner. 
(202/898-6752).  Division  of 
Supervision:  Sandy  Comenetz,  Counsel. 
(202/898-3582),  Legal  Division.  FDIC. 
550  17th  Street.  N.W.,  Washington,  D.C 
20429. 

SUPPLEMBITARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  CDRI  (12  U.S.C  4803(a)) 
requires  the  FDIC  to  streamline  and 
modify  its  regulations  and  written 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
the  FDIC  to  remove  inconsistencies  and 
outmoded  and  duplicative  requirements 
bom  its  regulations  and  written 
policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  Statement  of  Policy 
is  duplicative  and  imnecessary,  and  that 
the  FDIC's  written  policies  can  be 
streamlined  by  its  elimination. 

The  FDIC  developed  the  Statement  of 
Policy  to  provide  general  supervisory 
information  and  guidance  to  persons 
seeking  to  acquire  control  of  an  insured 
state  nonmember  bank.  The  Statement 
of  Policy  was  adopted  by  the  Board  of 
Directors  on  January  24. 1979.  44  FR 
7122  (Jan.  24. 1979). 

The  relevant  supervisory  information 
and  guidance  contained  in  the  Policy 
Statement  is  provided  in  12  CFR  Part 
303.  §  303.4,  and  12  CFR  Part  308. 
Subpart  D. 

For  the  above  reasons,  the  Policy  Statement 
is  rescinded. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 

Dated  at  Washington,  D.C  this  29th  day  of 
April,  1997. 

Robflft  E  FeMnan, 

Deputy  Executive  Secretary. 

[FR  Doc  97-11821  Filed  5-6-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  kfifOrmatkm  CoHactkMi 
Activitiaa;  Proppaad  Collaction; 
Comment  Raqueat 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 


ACTION:  Notice 


Background: 

On  June  15. 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwoii: 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  imder 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.I.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1. 1995.  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
infonnaticm  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

c  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimise  the  burden  of 
infonnation  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7. 1997. 
ADDRESSES:  Commmits,  which  should 
refer  to  the  OMB  control  ntunber  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  N.W..  Washington,  DC  20551,  or 
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delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FUmXER  MFOMIATION  CONTACT:  A 
copy  of  the  information  collection,  the 
Paperwork  Reduction  Act  Submission 
(OMB  83-1),  supporting  statement,  and 
other  documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkiiu 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Prop<Mal  to  approve  imder  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 

1.  Report  title:  Request  for  Proposal 
(RFP);  Request  for  Price  Quotations 
(RFPQ) 

Frequency,  on  occasion 
Reporters:  vendors  and  suppliers 
Annual  reporting  hours:  7,610 
Estimated  average  hours  per  response: 
20.0  (RFP):  0.5  (RFPQ) 
Number  of  respondents:  248  (RFP): 
5,300  (RFPQ) 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  required  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
sections  243,  244,  and  248)  and  is  not 
given  confidential  treatment  luiless  a 
respondent  requests  that  portions  of  the 
information  be  kept  confidential  and  the 
Board  grants  the  request  pursuant  to  the 
applicai)le  exemptions  provided  by  the 
Freedom  of  Information  Act  (5  U.S.C 
section  552). 

Abstract  The  Federal  Reserve  Board 
uses  the  RFP  and  the  RFPQ  as  needed 
to  obtain  competitive  proposals  and 
contracts  from  approved  vendors  of 


goods  and  services.  Depending  upon  the 
goods  and  services  for  which  the 
Federal  Reserve  Board  is  seeking 
competitive  bids,  the  respondent  is 
requested  to  provide  either  prices  for 
providing  the  goods  or  services  (RFPQ) 
or  a  document  covering  not  only  prices, 
but  also  the  means  of  performing  a 
particular  service  and  a  description  of 
the  qualification  of  the  staff  who  will 
perform  the  service  (RFP).  The  Board 
staff  uses  this  information  to  analyze  the 
proposals  and  to  select  the  best  offer. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  May  2, 1997. 
Mniliam  W.  Wilas. 
Secretary  of  the  Board. 
(FR  Doc  97-11838  Filed  5-6-97;  B:45AM] 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of.  Acquisitions  by.  and 
Mergers  of  Banit  Hoiding  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  30, 1997. 

A.  Federal  Reserve  Bank  of  dereUiid 
(Jeffrey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street.  Qeveland.  Ohio 
44101-2566: 


1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  1st 
Business  Corporation,  Los  Angeles. 
California,  and  thereby  indirectly 
acquire  1st  Business  Bank.  Los  Angeles, 
California. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  InvestorsBancorp.  Inc.,  Pewaukee. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  InvestorsBank. 
Pewaukee.  Wisconsin,  a  de  novo  bank. 

2.  Schonath  Family  Partnership,  LP, 
Oconomiwoc,  Wisconsin,  to  become  a 
bank  holding  company  by  acquiring 
25.8  percent  of  the  voting  shares  of 
InvestorsBancorp,  Inc.,  Pewaukee, 
Wiscoiuin.  and  thereby  indirectly 
acquire  InvestorsBank,  Pewaukee, 
Wisconsin,  a  de  novo  bank. 

C  Federal  Seeerre  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480-2171: 

1.  Farmers  State  Holding  Company, 
Marion,  South  Dakota;  to  merge  with 
First  State  Financial  Services,  Inc.. 
Bridgewater.  South  Dakota,  and  thereby 
indirectly  acquire  First  State  Bank. 
Bridgewater,  South  Dakota. 

Board  of  Govemon  of  the  Federal  Reiarve 
System,  May  1, 1997. 
JennifBr  J.  Joiinsoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-11813  Filed  S-»-e7;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETWIO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

FEDERAL  REOMTER  CrTATKM  OF  PREVIOUS 

AfMOUNCEMBfT:  62  FR  23245.  April  29. 

1997. 

PREVIOUSLY  ANNOUNCED  TWE  AND  DATE  OF 

THE  MEETVIO:  11:00  a.m..  Monday.  May 

5, 1997. 

CHANGES  M  THE  MEETWIO:  Addition  of  the 

following  closed  item(s)  to  the  meeting: 

Consideration  of  possible  retirement 

incentive  program. 

CONTACT  PERSON  FOR  MORE  MFORMAT10N: 

Mr.  Joseph  R.  Coyne.  Assistant  to  the 

3oard;  (202)  452-3204. 

Dated:  May  2, 1997. 
Janniftr  ).  Johneoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-11964  Filed  5-5-97;  9:28  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Administration  on  Aging 

Notice  of  Meetings:  Aging  Network 
Forums 

AGENCY:  Administration  cm  Aging,  HHS. 

ACTION:  Notice  that  the  Administration 
on  Aging  will  hold  Aging  Network 
Forums  at  several  sites  across  the 
nation. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  will  hold  several  aging  networic 
forums,  over  the  next  several  weeks,  for 
the  purpose  of  obtaining  the  views  of 
interested  organizations  and  individuals 
regarding  the  AoA  and  the  Older 
Americans  Act.  A  schedule  of  upcoming 
fonuns  is  provided  below,  organized  by 
date,  site,  and  the  contact  person  for  the 
AoA.  Persons  planning  on  attending  a 
forum  who  require  special  assistance  or 
accommodation,  such  as  sign  language 
interpreting,  must  notify  the  cognizant 
AoA  representative  no  later  than  five  (5) 
days  prior  to  the  forum. 

h4ay  13:  Chicago.  IL;  Larry  Brewster 
(312-353-3141) 

May  21;  San  Francisco.  CA;  Percy 
Devine  (415-437-8780) 

June  2;  Kansas  City.  MO;  Larry  Brewster 

(816-374-6015) 
WiUiam  F.  BeMon. 

Acting  Principal  Deputy  Assistant  Secretary 
for  Aging. 
[FR  Doc  97-11786  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  end 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Revised  Fonn  OCSE-100.  State 
Plan  for  Child  Support  Collection  and 
Establishment  of  Paternity  under  Title 
IW-D  of  the  Social  Security  Act 

OMB  No.  .0970-001 7. 

Description:  The  State  plan  preprint 
and  amendments  serve  as  a  contract 
with  OCSE  in  outlining  the  activities  the 
States  will  perform  as  required  by  law 
in  order  for  States  to  receive  Federal 
funds  to  meet  the  costs  of  these 
activities.  Due  to  enactment  of 
PRWORA  and  the  passage  of  time,  we 
are  updating  our  State  plan  by  revising 
or  adding  34  preprint  pages.  We  are 
requesting  approval  of  the  revised  State 
plan  preprint  pages  for  Section  2.1. 
Establishing  Paternity  and  Seciuing 
Support,  Section  3.4.  Collection  and 
Distribution  of  Support  Paymente. 
Section  2.5,  Services  to  Individuals  Not 
Receiving  Title  IV-A  and  TV-E  Foster 
Care  Assistance.  Section  2.6,  Provision 
of  Services  in  Interstate  IV-^  Cases, 
Section  2.12-1,  Wage  or  Income 
Withholding,  Section  2.12-2,  Expedited 
Processes.  Section  2.12-4.  Liens. 
Section  2.12-5.  Paternity  Establishment, 
Section  2.12-7,  Reporting  Arrearages  to 
Credit  Bureaus.  Section  2.12-10. 
Simplified  Process  for  Review  and 
Adjustment  of  Child  Support  Orders. 
Section  2.12-11,  Full  Faith  and  Credit 
for  Determination  of  Paternity,  Section 
2.12-12.  Access  to  Records  for  Location. 


Section  2.12-13.  Collection  and  Use  of 
Social  Security  Numbers  for  use  in 
Child  Support  Enforcement.  Section 
2.12-14.  Administrative  Enforcement  in 
Interstate  Cases,  Section  2.12-15,  Woik 
Requirements  for  Persons  Owing  Child 
Support.  Section  2.12-16  State  Law 
Authorizing  Suspension  of  Licenses. 
Section  2.12-17.  Financial  Institution 
Data  Matches.  Section  2.12-18 
Enforcement  of  Orders  Against  Paternal 
or  Maternal  Grandparents,  Section  2.12- 
19.  Enforcement  of  Orders  for  Health 
Care  Coverage.  Section  2.12-20. 
Adoption  of  Uniform  State  Laws. 
Section  2.12-21.  Laws  Voiding 
Frauduloit  Transfers,  Section  2.14, 
Righta  to  Notification  of  Hearings. 
Section  2.15,  Federal  and  State  Reviews 
and  Audits,  Section  3.1,  Cooperative 
Arrangementa,  Section  2.4,  Standards 
for  an  Effective  Program.  Section  3.8, 
Computerized  Support  Enforcement 
System.  Section  3.9.  Publicize 
Availability  of  Child  Support  Services, 
Section  3.13.  Privacy  Safeguards. 
Section  3.14,  Collecticm  and 
Disbursement  of  Support  Paymente. 
Section  3.15.  State  Dbectorof  New 
Hires,  Section  3.16.  Cooperation  by 
Applicante  for  and  Redpienta  of  Part  A  ' 
Assistance,  Section  3.17,  Definitions  for 
Collecting  and  Re(x>rting  Information. 
Section  3.16,  Denial  of  Passports  for 
Non-Paymmt  of  Child  Support,  and 
Section  3.19,  Request  for  Services  by  a 
Foreign  County.  The  information 
collected  on  the  State  plan  pages  is 
necessary  to  enable  OCSE  to  monitor 
compliance  with  the  requiremente  in 
Title  IV-D  of  the  Social  Security  Act 
and  implementing  regulations. 
Respondents:  State  govemmente. 


Instniinent 

Nuni)erof 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den  hours 

State  Plan 

54 

1836 

.717 

1316 

Estimated  Total  Annual  Burden 
Hours:  1.316.  ^ 

Additional  InfiNiBation 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L^nfant 
Promenade,  SW.,  Washington.  DC 
20447,  AtUi:  ACF  Reports  Clearance 
Officer,  Larry  Guerrero. 

OMBCoaiment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 


between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Roister.  Therefore,  a  comment 
is  best  assured  of  having  ita  fiill  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
informaticHi  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street.  NW.. 
Washington,  IX)  20503,  Attn:  Ms. 
Wendy  Taylor. 


Dated:  May  1. 1997. 
BobSaips, 

Acting  Reports  Qearance  Officer. 
(FR  Doc  97-11839  Filed^-«-97;  8:45  am) 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Heelth 

[Announownent  Number  738] 

Intervention  Studies  in  Agricultural 
Safety  and  Heelth;  Notice  of 
Availability  of  Funds  fOr  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  that  grant 
applications  are  being  accepted  for 
innovative  small  projects  relating  to 
occupational  safety  and  health  in  the 
agriculture  industry.  Such  projects  are 
intended  to  develop  and  evaluate  the 
effiBctiveness  of  methods  or  approaches 
for  preventing  injuries  and  illnesses 
among  agricultural  workers.  Thus,  this 
announcement  is  not  intended  for   . 
traditional  hypothesis-testing  research 
projects  to  identify  and  investigate  the 
relationships  between  health  outcomes 
and  occupational  exposures  to 
hazardous  agents. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000."  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  "Occupational  Safety  and 
Health."  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  as  amended. 
Section  301(a)  (42  U.S.C.  241(a)).  and 
the  Occupational  Safety  and  Health  Act 
of  1970.  Section  20(a)  (29  U.S.C.  669(a)) 
and  Section  22  (29  U.S.C.  671).  The 
applicable  program  regulation  is  42  CFR 
Part  52. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations, 
universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  State 
and  local  governments  and  small, 
minority-  and/or  woman-owned 
businesses. 

Nala.  An  organization  descrilwd  in  section 
501(cM4)  of  the  Internal  Revenue  Code  of 
1986  wluch  engages  in  lobbying  activities 


shall  not  be  eligible  to  receive  Federal  fimds 
constituting  an  award,  grant,  contract.  loan, 
or  any  other  form. 

Smoke>Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

About  $500,000  is  available  in  fiscal 
year  (FY)  1997  to  fund  approximately  3 
to  4  project  grants.  The  amount  of 
funding  available  may  vary  and  is 
subject  to  change.  Awards  are 
anticipated  to  range  from  $150,000  to 
$200,000  in  total  costs  (direct  and 
indirect)  per  year.  Awards  are  expected 
to  begin  on  or  about  September  1, 1997. 
Awards  will  be  made  for  a  12-month 
budget  period  within  a  project  period 
not  to  exceed  3  years.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Um  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C  1352  (which  has  been  in  effect 
since  December  23, 1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal-contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  f>art. 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1. 1996.  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Public  Law  No.  104-208. 
provides  as  follows: 

Section  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  useid,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 


propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  •  •  *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself, 
(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  Section  101(e), 
Public  Law  104-208  (September  30. 
1996). 

Background 

Agricultiu^l  workers  represent  a 
major  workforce  in  the  United  States. 
The  agricultural  industry,  by 
classification,  includes  those  involved 
in  farming,  agricultural  technology, 
fishing,  and  forestry.  The  health  and 
safety  effects  in  this  industry  are 
diverse,  and  the  potential  for  disease 
and  injury  covers  a  wide  range  of 
populations  an'd  work. 

Hired  workers,  farm  owner-operators, 
and  unpaid  family  members  who  live  in 
the  work  environment  are  exposed  to 
the  health  and  safety  hazards  of  farming 
in  the  United  States.  The  number  of 
hired  workers  varies  widely  by  season 
bom  600,000  to  950,000  workers 
(United  States  Department  of 
Agriculture  (USDA)  National 
Agricultural  Statistics  Service,  Farm 
Labor,  1995  and  1996).  USDA  data  show 
5.9  million  persons  own.  operate,  and 
manage  farms  or  are  family  members 
who  Uve  on  these  farms  (Farm  Costs  and 
Return  Survey,  1993).  It  is  unknown 
how  many  children  and  other  family 
members  of  migrant  or  seasonal  workers 
who  are  not  recorded  as  working  are 
exposed.  These  agricultural  workera  and 
their  families  experience  a 
disproportionate^hare  of  fatalities, 
injuries  and  diseases  associated  with 
many  physical,  chemical,  and  biological 
hazards.  Because  many  who  woric  in 
agriculture  are  not  covered  by 
traditional  protections  (e.g.,  workers' 
compensation.  Occupational  Safety  and 
Health  Administration  regulations),  data 
on  such  injuries  are  more  difficult  to 
reach  and  available  data  are  likely  to 
underestimate  the  scope  of  the  problem. 

According  to  the  National  Traumatic 
Occupational  Fatality  surveillance 
system,  the  fatality  rate  for  agricultural 
industries  is  2.6  times  greater  than  the 
national  average  for  all  industries;  the 


average  is  more  than  740  deaths 
annuaJly.  Data  from  the  Bureau  of  Labor 
Statistics  Annual  Survey  for  1994 
indicate  that  the  rate  for  injuries 
involving  lost  workdays  in  the 
agricultiirel  industries  exceeds  all 
industry  sectora  (including  mining) 
except  construction  and  transportation. 

Agricultural  workera  are  also  more 
likely  to  develop  serious  work-related 
illnesses  or  disabling  conditions.  In 
particular,  agricultural  woikera 
experience  increased  rates  of  certain 
fonns  of  lung  disease  (e.g.,  occupational 
asthma  and  hypersensitivity 
pneumonitis);  cumulative  trauma 
disordera  such  as  carpal  tunnel 
syndrome  and  other  musculoskeletal 
disorden;  noise-induced  hearing  loss; 
and  certain  types  of  cancer  (e.g.. 
leukemia.  non-Hodgkin's  lymphoma, 
and  multiple  myeloma). 

In  1989,  Congress  directed  CDC  to 
sponsor  broad-based,  public  health 
initiatives  to  reduce  the  significant 
injuries  and  illnesses  among  agriculture 
workera  and  their  families.  Through 
cooperative  agreement  awards,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  esUblished 
cooperative  efbirts  with  univenities, 
public  health  departments,  and  othera. 
to  address  the  research,  surveillance, 
and  intervention  priorities  of  the 
agricultural  industry.  These  programs 
included  laboratory  research,  broad- 
based  epidemiology,  public  health 
surveillance,  education  and  training, 
and  the  provision  of  basic  health  and 
hazard  control  services  in  the 
agricultural  community. 

In  December  1994,  an  external  review 
panel  evaluated  the  NIOSH  Agriculture 
Initiative.  The  panel  recommended  that 
NIOSH  continue  its  strong  support  of 
the  Agriculture  Initiative;  and  in 
addition  to  its  current  efforts,  provide 
for  intervention  research  grants  to 
enable  current  and  previous 
collaboratora,  as  well  as  other  groups, 
the  opportunity  to  propose  innovative 
research  or  demonstrations  projects. 
Interventions  include  techniques  such 
as  engineering  control  technologies, 
model  standards,  worker  participation 
programs,  training,  and  community 
programs  to  prevent  disease  or  injury. 
Intervention  research  determines  the 
efficacy  and  efficiency  of  these 
techniques  or  combinations  of  these 
techniques. 

Althou^  many  intervention  strategies 
have  been  applied  to  various  work 
settings,  knowledge  about  what  worics 
best  is  limited.  Employers,  owner- 
operatora,  agricultural  workera,  public 
decision  maken,  cooperative  extension 
services  agents,  and  othera,  need  this 
information  to  make  informed  decisions 


about  prevention  strategies  that  work 
well  and  support  the  use  of  limited 
resources.  Research  is  needed  to  pilot 
and  evaluate  prevention  intervention 
efibrts  which,  if  successful,  can  be 
adopted  on  a  wider  scale  in  a  region  or 
throughout  the  nation.  This  work 
should  be  done  in  cooperation  with 
agricultural  workera  and  employera  to 
assure  consideration  of  the  economic 
and  organizational  facton  that 
determine  if  interventions  will  be 
adopted. 

Purpoee 

NIOSH  seeks  to  prevent  work-related 
diseases  and  injuries  in  the  agricultural 
production  industry  by  designing, 
implementing,  and  evaluating  measures 
to  reduce  occupational  hazards.  If 
prevention  measures  are  currentiy 
unavailable,  new  technologies  should  be 
developed  for  controlling  hazardous 
exposures.  Such  new  technologies  must 
be  evaluated  to  determine  if  prevention 
measures  are  feasible,  even  for  smaller 
agricultural  operations. 

Intervention  research — including 
control  technology,  educational 
programs,  health  promotion  activities, 
and  community-based  initiatives — 
examines  the  utility  and  impact  of  new 
and  existing  preventive  measures  in  the 
workplace. 

Programmatic  Interest 

The  focus  of  these  grants  should 
focilitete  progress  in  preventing  adverse 
effects  among  agricultural  workera.  A 
project  that  is  proposed  to  devefop  or 
test  the  efficacy  of  an  intervention 
should  be  designed  to  establish, 
discover,  develop,  elucidate,  or  confirm 
information  relating  to  Itccupational 
s^Bty  and  health.- including  innovative 
methods,  techniques,  and  approaches 
for  solving  occupational  safety  and 
health  problems.  These  grants  should 
not  be  directed  at  the  developmrat  of  an 
intovention,  but  to  test  the  efficacy  of 
a  known  intervention. 

A  project  that  is  proposed  to 
demonstrate  the  effectiveness  of  an 
intervention  should  address,  either  on  a 
pilot  or  full-scale  basis,  the  technical  or 
economic  feasibility  of  implementing  a 
new/improved  innovative  procedure. 
Hiethod.  technique,  or  system  for 
prevmting  occupational  safety  or  health 
problems.  A  demonstration  project 
should  be  conducted  in  an  actual 
workplace  where  a  baseline  measure  of 
the  occupational  problem  will  be 
defined,  the  new/improved  approach 
will  be  implemented,  a  follow-up 
measure  of  the  problem  will  be 
documented,  and  an  evaluation  of  the 
benefits  will  be  conducted. 


NIOSH  and  its  partnen  in  the  public 
and  private  sectora  developed  the  high 
priority  areas  identified  below  to 
provide  a  framework  to  guide 
occupational  safisty  and  health  research 
in  the  next  decade — not  only  for  NIOSH 
but  also  for  the  entire  occupational 
safety  and  health  community. 
Approximately  500  organizations  and 
individuals  outside  NIOSH  provided 
input  into  the  development  of  the 
National  Occupational  Research  Agenda 
(NORA).  This  attempt  to  guide  and 
coordinate  research  nationally  is 
responsive  to  a  Iwoadly  perceived  need 
to  address  sjrstematicsJly  those  topics 
that  are  most  pressing  and  most  likely 
to  yield  gains  to  the  worker  and  the 
nation.  Fiscal  constraints  on 
occupational  safety  and  health  research 
are  increasing,  making  even  more 
compelling  the  need  for  a  coordinated 
and  focused  reseerch  agenda.  NIOSH 
intends  to  support  projects  that  facilitate 
progress  in  tmderstanding  and 
preventing  adverse  efiiscts  among 
workera.  The  conditions  or  examples 
listed  under  each  category  are  selected 
examples,  not  comprehensive 
definitions  of  the  category.  Investigaton 
may  also  apply  in  other  areas  related  to 
agricultural  sidiaty  and  health,  but  the 
rationale  for  the  significance  of  the 
research  and  demonstrations  to 
agriculture  must  be  developed  in  the 
application. 

The  NORA  identifies  21  research 
priorities.  These  priorities  reflect  a 
remarkable  degree  of  concurrence 
among  a  large  number  of  stakeholden. 
The  NORA  priority  reseerch  areas  are 
grouped  into  three  categories:  Disease 
and  Injury.  Work  Environment  and 
Workforce,  and  Research  Tools  and 
Approaches.  This  announcement  relates 
primarily'to  the  priority  research  area, 
InterventioB  ECEactiveness  Reseerch. 
number  18  on  the  list  The  NORA 
document  is  available  through  the 
NIOSH  Home  Page:  http:// 
%vww.cdc.gov/niosh/nora.htmL 

NORA  Priority  Aeseoich  Anas 

Disease  and  Injury 

1.  Allergic  and  Irritant  Dermatitis 

2.  Asthma  and  Chronic  Obstructive 

Pulmonary  Disease 

3.  Fertility  and  Pregnancy 

Abnormalities 

4.  Hearing  Loss 

5.  Infectious  Diseases 

6.  Low  Back  Disorden 

7.  Musculoskeletal  Disorden  of  the 

Upper  Extremities 

8.  Tratmiatic  Injuries 

Work  Environment  and  Woricforce 

9.  Emerging  Technologies 
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10.  Indoor  Environment 

11.  Mixed  Exposures 

12.  Organization  of  Worin 

13.  Special  Populations  at  Risk 

Research  Tools  and  Approaches 

14.  Cancer  Research  Methods 

15.  Control  Technology  and  Personal 

Protective  Equipment 

16.  Exposure  Assessment  Methods 

17.  Hralth  Services  Research 

18.  Intervention  Effectiveness  Research 

19.  Risk  Assessment  Methods 

20.  Social  and  Economic  Consequences 

of  Woikplace  Illness  and  Injury 

21.  Surveillance  Research  Methods 
Potential  applicants  with  questions 

concerning  the  acceptability  of  their 
proposed  work  are  strongly  encouraged 
to  ctmtact  the  programmatic  technical 
assistance  person  identified  in  this 
announcement  in  the  section  WHERE 
TO  OBTAIN  ADDITIONAL 
INFORMATION. 

Technical  Repottiag  Requirementa 

Progress  reports  are  reqiiired  annually 
as  part  of  the  continuation  application 
(75  days  prior  to  the  start  of  the  next 
budget  period).  The  annual  progress 
reports  must  contain  information  on 
accomplishments  during  the  previous 
budget  period  and  plans  for  each 
remaining  year  of  the  project.  Financial 
status  reports  (FSR)  are  reqiiired  no  later 
than  90  days  after  the  end  of  the  budget 
period. 

The  final  performance  and  financial 
status  reports  are  required  90  days  after 
the  end  of  the  project  period.  The  final 
performance  report  should  include,  at  a 
minimum,  a  statement  of  original 
objectives,  a  summary  of  research 
methodology,  a  summary  of  positive 
and  negative  findings,  and  a  list  of 
publications  resitlting  from  the  project. 
Research  papers,  project  reports,  or 
theses  are  acceptable  items  to  include  in 
the  final  report  The  final  report  should 
stand  alone  rather  than  citing  the 
original  application.  Three  copies  of 
reprints  of  publicatians  prepeied  imder 
the  grant  should  accompany  the  report 


Evaluatiaii  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  for  completeness  and 
responsiveness.  Applications 
determined  to  be  incomplete  or 
unresponsive  to  this  annoimcement  will 
be  returned  to  the  applicant  without 
further  consideration.  If  the  proposed 
project  involves  organizations  or 
persons  other  than  those  affiliated  with 
the  applicant  organization,  letters  of 
support  and/or  cooperation  must  be 
included. 

Applications  that  are  complete  and 
respimsive  to  the  announcement  will  be 
reviewed  by  an  initial  review  (IRG) 
group  (peer  review)  in  which  they  will 
be  determined  to  be  competitive  or 
noncompetitive  based  on  the  review 
criteria.  Applications  determined  to  be 
noncompetitive  will  be  %vithdrawn  bom 
further  consideration  and  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organizati(ui  will  be  promptly  notified. 
Applications  judged  to  be  competitive 
will  be  discuned  and  assigned  a 
priority  score. 

Review  criteria  for  technical  merit  are 
as  follows: 

1.  Technical  significance  and 
originality  of  the  proposed  project. 

2.  Appropriateness  and  adequacy  of 
the  study  design  and  methodology 
proposed  to  carry  out  the  project 

3.  Qualifications  and  research 
experience  of  the  Principal  Investigator 
and  staff,  particulariy  but  not 
exclusively  in  the  area  of  the  proposed 
project. 

4.  Availability  of  resources  necessary 
to  perform  the  project. 

5.  Doomientation  of  cooperation  from 
other  participants  in  the  project,  where 
applicable. 

6.  Adequacy  of  plans  to  include  both 
sexes  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  project  (PUms  for 
the  recruitment  and  retention  of  subjects 
will  also  be  evaluated.) 

7.  Appropriateness  of  budget  and 
period  of  support 


8.  Hiunan  Subjects — ^Procedujtes 
adequate  for  the  protection  of  human 
subjects  must  be  documented. 
Recommendations  on  the  adequacy  of 
protections  include:  (1)  protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
(2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  IRG  has  concerns 
related  to  human  subjects,  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

The  following  will  be  considered  in 
making  funding  decisions: 

1.  Quality  of  the  proposed  project  as 
determined  by  peer  review. 

2.  Availability  of  funds. 

3.  Program  l>alance  among  priority 
areas  of  the  announcement. 

ExecutiTe  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372. 

Public  Health  Syitem  Reporting 
Requirement  " 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domaafic  Aaeiatanca 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  grant  wiU  be  subject 
to  review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperworii  Rediiction  Act 


Hvanan  Subjects 

The  applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46. 
regarding  the  protection  of  hiunan 
subjects.  Assurances  must  be  provided 
to  demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  provided  in  the  application 
kit 

Women  and  Racial  and  Ethnic 
Minorities 

H  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  fisasible  and 
apiwopriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women  and  racial  and 
ethnic  minority  populations  are 
q^wopriately  represented  in 
mpphca^ans  bx  researdi  involving 
human  subjects.  Where  clear  and 
compelling  raticmale  exists  that 
indusim  is  not  fisasible,  this  situation 
must  be  explained  as  part  of  the 
application.  In  conducting  the  review  of 
applications  fw  scientific  merit,  review 
groups  will  evaluate  proposed  plans  fw 
inclusion  of  minorities  and  both  sexes 
as  part  of  the  scientific  assessment  and 
assigned  score.  This  policy  does  not 
q^ly  to  research  studies  when  the 
investigate  cannot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  p<^cy  is  contained  in 
the  Federal  Register.  Vol.  60,  No.  179, 
Friday,  SeptestUiw  15, 1995.  pages 
47947-47951. 


AHplicatiiwi  Suhiisaiea  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  i»«equisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  frcun 


potential  n^licants.  The  letter  should 
be  submitrad  to  the  Grants  Management 
Officer  (w^ose  address  is  reflected  in 
section  B.,  "Applications").  It  should  be 
postmariwd  no  later  than  June  9, 1997. 
The  letter  should  identify  the 
announcement  nimiber,  name  of  the 
principal  investigator,  and  specify  the  . 
priority  area  to  be  addressed  by  the 
proposed  project  The  letter  of  intmt 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  infbrmaticm  prior  to 
application  siihmission. 

B.  Applications 

Applicants  should  use  Fonn  PHS-398 
[OMB  Number  0925-0001)  and  adhere 
to  the  ERRATA  butructicm  Sheet  for 
Form  PHS-398  contained  in  the  Grant 
Application  Kit  Please  submit  an 
original  and  five  copies  oa  or  befrxe  July 
IS,  1997  to:  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procuronenl  and 
Chants  Office,  Centns  for  Disease 
Control  and  Prevention,  (CDC),  255  East 
Paces  Fory  Road.  NE.,  Room  321,  MS- 
E13,  Atlanta.  GA  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  (HI  or  befne  the  deadline  date 
to  the  above  address,  and  reoeived  in 
time  for  the  review  process.  Applicsnts 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmaik  ox  obtain  a 

'legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
m^ered  postmariu  shall  not  be  accepted 
as  proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  above  are  considoed  late 
applicaticms  and  wrill  be  returned  to  the 
applicant 

Where  To  Obtaiu  Additioul 
lafiMaMtieB 

To  receive  an  application  kit  call 
(404)  332-4561.  You  will  be  asked  to 


leave  your  name,  address,  and 
telephone  number  and  will  need  to  rete 
to  announcement  736.  You  will  receive 
a  ccRnplete  application  kit  Business 
management  infcvmation  may  be 
obtained  from  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
(kants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  MS-E13, 
Atlanta.  GA  30305,  telephcme  (404) 
842-6535:  fax:  (404)  842-6513;  faHscnet: 
jcw60cdcgov. 

Programmatic  t«rhnir«l  assistance 
may  be  obtained  from  Roy  M  Fleming, 
ScD.,  Associate  Director  for  Grants. 
National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road,  NE.,  Building  1,  Room 
3053,  MS-4>30.  Atlanta,  GA  30333, 
telephone  (404)  639-3343;  fax:  (404) 
639-4616;  Internet:  rm^Ocdcgov. 

to 


738  Wlwn  RequiiBliBg 
SnhnittiBg  aa  ^vU^iaa 

This  and  other  CDC  Announcements  ' 
can  be  found  on  the  CDC  home  page  at 
http://www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Potmtial  applicants  may  obtain  a 
copy  of  "Heahhy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-O0473-1) 
through  the  Superintendent  of 
Dociunents,  Government  Printing 
Office.  Wa^iingtan,  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  May  1. 1997. 

Acting  Diractar,  National  lattitutefiir 
Occupational  Safety  and  Heahk,  Ceatertfar 
Debbom  Control  and  Prevention  (CDC). 
(FR  Doc  97-11879  Filed  5-S-97;  S:45  tea] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Famiiias 

[Program  Announcanwnt  Na  OCS-07-03] 

TTaqueat  fbr  Applications  Under  tha 
Offlca  of  Community  Sarvlcaa'  Fiscal 
Year  1997  Job  Opportunitiaa  for  Low- 
Income  Individuals  Program 

AQENCY:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
imder  the  Office  of  Community 
Services'  FY  1997  Job  Opportunities  for 
Low-Income  Individuals  (JOLI)  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  announces 
that,  based  on  availability  of  funds, 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
tmder  section  505  of  the  Family  Support 
Act  of  1988,  as  amended. 
CtOSaiQ  DATE:  The  closing  date  for 
receipt  of  applications  is  July  7. 1997. 
(See  Part  V  B.  Application  Submission) 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Services. 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade  S.W., 
Washington.  D.C  20447;  Contact:  Nolan 
Lewis  (202)  401-5282,  Richard  Saul 
(202)  401-9341.  Michelle  Brookens 
(202) 401-1466. 

A  copy  of  the  Federal  Register 
containing  this  Announcement  is 
available  for  reproduction  at  most  local 
libraries  and  Congressional  District 
O'ffices.  It  is  also  available  on  the 
Internet  through  GPO  Access  at  the 
following  web  address:  http:// 

www.access.gpo.gov/su docs/aces/ 

ac8Sl40Jitml 

If  this  Program  Announcement  is  not 
available  at  these  sources  it  may  be 
obtained  by  telephoning  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  above. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  OCS  programs 
covered  under  this  Announcement  is 


93.593.  The  title  is  "Job  Opportunities 
for  Low-Income  Individuals  Program". 

Part  I— Preamble 

A.  Legislative  Authority 

Section  505  of  the  Family  Support  Act 
of  1988,  Public  Law  100-485,  as 
amended,  authorizes  the  Secretary  of 
HHS  to  enter  into  agreements  with  non- 
profit organizations  (including 
community  development  corporations) 
for  the  purpose  of  conducting  projects 
designed  to  create  employment  and 
business  opportvmities  for  certain  low- 
income  individuals. 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Public  Law  104-193,  reauthorized 
Section  505  of  the  Family  Support  Act 
of  1988.  The  Act  also  amends  certain 
subsections  of  Section  505  of  the  Family 
Support  Act  of  1988  to  be  effective  July 
1, 1997. 

B.  Definition  of  Terms 

For  purposes  of  this  Program  ■ 

Announcement  the  following 

definitions  apply: 

— Budget  Period:  The  interval  of  time 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Community-Level  Data:  Key 
information  to  be  collected  by  each 
grantee  that  will  allow  for  a  national- 
level  analysis  of  common  features  of 
JOLI  projects.  This  includes  data  on 
the  population  of  the  target  area, 
faicluding  the  percentage  of  TANF 
recipients  and  others  on  public 
assistance,  and  the  percentage  whose 
incomes  fall  below  the  poverty  line; 
the  unemployment  rate;  the  niuiber 
of  new  business  starts  and  business 
closings;  and  a  description  of  the 
major  employers  and  average  wage 
rates  and  employment  opportunities 
with  those  employers. 

— Community  Development 
Corporation:  A  private,  locally 
initiated,  nonprofit  entity,  governed 
by  a  board  consisting  of  residents  of 
the  community  and  business,  civic 
leaders,  and/or  pubUc  officials  which 
has  a  record  of  implementing 
economic  development  projects  or 
whose  Articles  of  Incorporation  and/ 


or  By-Laws  indicate  that  it  has  as  i^ 
principal  purpose,  planning, 
developing,  or  managing  community 
economic  development  projects. 

— Hypothesis:  An  assumption  made  in 
order  to  test  its  validity.  It  should 
assert  a  cause-and-effect  relationship 
between  a  program  intervention  and 
its  expected  result.  Both  the 
intervention  and  result  must  be 
measxired  in  order  to  confirm  the 
hypothesis.  For  example,  the 
following  is  a  hypothesis:  "Eighty 
hours  of  classroom  training  in  small 
business  planning  will  be  sufficient 
for  participants  to  prepare  a 
successful  loan  application."  In  this 
example,  data  would  be  obtained  on 
the  number  of  hours  of  training 
actually  received  by  participants  (the 
intervention),  and  ihe  quality  of  loan 
applications  (the  result),  to  determine 
the  validity  of  the  hypothesis  (that 
eighty  hours  of  training  is  sufficient  to 
produce  the  resjilt). 

— ^Intervention:  Any  planned  activity 
within  a  project  that  is  intended  to 
produce  changes  in  the  target 
population  and/or  the  enviroimient 
and  that  can  be  formally  evaluated. 
For  example,  assistance  in  the 
preparation  of  a  business  plan  and 
loan  package  are  planned 
interventions. 

— ^Job  Creation:  To  bring  about,  by 
activities  and  services  funded  under 

this  program,  new  jobs,  that  is.  jobs  that 
were  not  in  existence  before  the  start  of 
the  project.  These  activities  can  include 
self-employment/micro-enterprise 
training,  the  development  of  new 
business  ventures  or  the  expansion  of 
existing  businesses. 

— Non-profit  Organization:  Any 
organization  (including  a  community 
development  corporation)  exempt 
from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of 
section  501(c)  of  such  code. 

— Non-traditional  employment  for 
women  or  minorities:  Employment  in 
an  industry  or  field  where  women  or 
minorities  currently  make-up  less 
than  ten  percent  of  the  work  force. 


— Outcome  Evaluation:  An  assessment 
of  project  results  as  measured  by 
coUected  data  which  define  the  net 
effects  of  the  interventions  applied  in 
the  project.  An  outcome  evaluation 
will  produce  and  interpret  findings 
related  to  whether  the  interventions 
produced  desirable  changes  and  their 
potential  for  replicability.  It  should 
answer  the  question.  Did  this  program 
work? 

— Private  employers:  Third-party  private 
non-profit  organizations  or  third-paity 
for-profit  businesses  operating  or 
proposing  to  operate  in  the  same 
community  as  the  applicant  and 
which  are  proposed  or  potential 
employers  of  project  participants. 

— Process  Evaluation:  The  ongoing 
examinatian  of  the  implementation  of 
a  program.  It  focuses  on  the 
effectiveness  and  efficiency  of  the 
program's  activities  and  interventions 
(for  example,  methods  of  recruiting 
participants,  quality  of  training 
activities,  or  usefulness  of  follow-up 
procedures).  It  should  answer 
questions  such  as:  Who  is  receiving 
what  services?,  and  are  the  services 
being  delivered  as  planned?  It  is  also 
known  as  formative  evaluation 
because  it  gathers  information  that 
can  be  used  as  a  management  tool  to 
improve  the  way  a  program  operates 
wUle  the  program  is  in  progress.  It 
should  also  identify  problems  that 
occurred  and  how  they  were  dealt 
with  and  reccunmend  improved 
means  of  future  implementation,  it 
should  answer  the  question:  "How 
was  the  program  carried  out?"  In 
concert  with  the  outcome  evaluation, 
it  should  also  help  explain.  "Why  did 
this  program  work/not  work?" 

— ^Program  Participant/Beneficiary:  Any 
individual  eligible  to  receive 
Temporary  Assistance  for  Needy 
Families  under  Title  I  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Part  A  of 
Title  IV  of  the  Social  Security  Act) 
and  any  other  individual  whose 
income  level  does  not  exceed  100 
percent  of  the  official  poverty  line  as 
found  in  the  most  recent  Annual 
Revision  of  PovOTty  Income 
Guidelines  published  by  the 
Department  of  Health  and  Human 
Services.  (See  Attachment  A.) 

— Project  Period:  The  total  time  a  project 
is  approved  for  support,  including 
any  extensions. 


— Self-Sufficiency:  A  condition  where 
an  individual  or  family,  by  reason  of 
employment,  does  not  need  and  is  not 
eligible  for  public  assistance. 

C.  Purpose 

The  purpose  of  this  program  is  to 
demonstrate  and  evaluate  ways  of 
creating  new  employment  and  business 
opportunities  fbr  certain  low-income 
individuals  through  the  provision  of 
technical  and  financial  assistance  to 
private  employers  in  the  community, 
self-employment/micro-enterprise 
programs  and/or  new  business 
development  programs.  A  low-income 
individual  eligible  to  participate  in  a 
project  conducted  under  this  program  is 
any  individual  eligible  to  receive 
Temporary  Assistance  for  Needy 
Families  (TANF)  imder  Part  A  of  Title 
IV  of  the  Social  Security  Act.  as 
amended,  or  any  other  individual  whose 
income  level  does  not  exceed  100 
percent  of  the  official  poverty  line.  (See 
Attadunent  A)  Within  these  categories, 
emphasis  should  be  on  individuals  who 
are  receiving  TANF  or  its  equivalent 
under  State  auspices;  those  ^lo  are 
unemployed;  those  residing  in  public 
housing  or  receiving  housing  assistance; 
and  those  who  are  homeless. 

Fait  n — Background  InfiDrmatioB  and 
Program  Raquirements 

A.  Eligible  Applicants 

Organizations  eligible  to  apply  for 
funding  under  this  program  are  any 
non-profit  organizations  (including 
community  development  corporations) 
that  are  exempt  from  taxation  under 
Section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  section  501(c)  of  such  Code. 
Applicants  must  provide  documentation 
of  their  tax  exempt  status.  The  applicant 
can  accomplish  this  by  providing  a  copy 
of  the  applicant's  listing  in  the  Intonal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate.  Failure  to 
provide  evidence  of  Section  501(c)  (3)  or 
(4)  tax  exempt  status  will  result  in 
rejection  of  ue  application. 

B.  Project  and  Budget  Periods 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
Public  Law  104-193,  reauthorized  and 
modified  Section  505  of  the  Family 
Support  Act  of  1988.  the  JOU 


authorizing  legislation.  Among  the 
modifications  effected  was  the  deletion 
of  sub-section  (e)  which  had 
legislatively  mandated  project  dtuation. 
Applicants  are  therefore  free  to  apply 
for  projects  of  from  one  to  five  years 
duration,  depending  on  the  proposed 
work  program  and  the  applicant's 
assessment  of  the  time  required  to 
achieve  the  proposed  project  goab.  OCS 
has  made  the  programmatic 
determination  that  the  nature  of  job 
creation  and  career  development 
projects  which  meet  the  funding  criteria 
set  forth  in  this  Announcement  is  such 
that  it  is  not  feasible  to  divide  funding 
into  12-month  increments,  and  that 
completion  of  the  entire  project  is  in 
each  case  necessary  to  adiieve  the 
purposes  of  the  JOU  program. 
Consequently,  budget  periods  for  grants 
under  this  Announcement  may  be  i^  to 
three  years.  Given  the  limited  funds 
available  for  the  JOU  program, 
applicants  should  make  a  realistic 
assessment  of  the  time  and  funds 
needed  to  achieve  the  goals  set  forth  in 
their  proposal,  and  derign  a  woric 
program  and  budget  accordingly.  The 
grant  request  should  be  fbr  an  amount 
needed  to  implement  that  part  of  the 
project  plan  supported  by  OCS  funds, 
takbig  into  consideration  other  cash  and 
in-ldnd  resources  mobilized  by  the 
applicant  in  support  of  the  proposed 
project  (See  Paragraph  D,  below. 
Mobilization  of  Resources,  and  Part  IV, 
Elonent  VI,  Budget  Appropriateness 
and  Reasonableness.) 

Where  an  applicant  proposes  an 
overall  project  plan  v^ich  goes  beycmd 
the  initial  budgist  period,  it  may  be 
approved  for  a  project  poiod  of  up  to 
five  years,  provided  that  no  project  may 
be  fimded  for  a  total  amount  of  more 
than  $500,000  to  carry  out  the  same 
work  plan  in  the  same  target  area. 
Where  the  initial  project  poiod  is 
funded  for  an  amount  less  than 
$500,000,  funding  for  the  balance  of  the 
project  period  beyond  the  initial  budget 
period  may  be  requested  in  the  future, 
as  a  continuation  grant,  for  an  amount 
that,  when  added  to  the  initial  grant  wiU 
not  exceed  $500,000.  AppUcations  for 
such  continuation  grants  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to:  (^1)  the 
availability  of  funds.  (2)  satisfiactoiy 
progress  of  the  grantee  in  carrying  out 
the  work  program,  achieving  project 
goals,  and  fulfilling  the  undertakings  of 
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the  originally  funded  application  and 
grant  conditions,  including  the  actual 
dedication  to  the  project  of  mobilized 
resources  identified  in  the  original 
application,  and  (3)  determination  that 
this  would  be  in  the  best  interest  of  the 
government. 

C.  Availability  of  Funds  and  Grant 
Amounts 

Approximately  $5,500,000  is  available 
in  FY  1997  for  new  grants  pursuant  to 
this  Announcement.  The  1996 
amendments  to  the  JOU  authorizing 
legislation  also  deleted  the  limitation  on 
number  of  grants  to  be  made  in  any  one 
Fiscal  Year.  Thus  the  Office  of 
Community  Services  expects  to  award 
approximately  10  to  20  grants  by 
September  30, 1997,  based  on  the 
amounts  requested  and  contingent  on 
the  availability  of  funds.  Grants  of  up  to 
$500,000  in  OCS  funds  for  a  budget 
period  of  up  to  three  years  will  be 
awarded  to  selected  organizations  under 
this  program  in  FY  1997. 

D.  Mobilization  of  Resources 

OCS  will  give  favorable  consideration 
in  the  review  process  to  applicants  who 
mobilize  cash  and/or  third-party  in-kind 
contributions  for  direct  use  in  the 
project.  The  firm  commitment  of  these 
resources  must  be  docimiented  and 
submitted  with  the  application  in  order 
to  be  given  credit  in  the  review  process 
under  the  Public-Private  Partnerships 
program  element.  Except  in  unusual 
situations,  this  documentation  must  be 
in  the  form  of  lettere  of  commitment 
from  the  organization(s)/individual(s) 
bom  which  resources  will  be  received. 
Even  though  there  is  no  matching 
requirement  for  the  )OLI  Program, 
grantees  will  be  held  accountable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application.  (See  Part  IV, 
Element  V.  and  Part  VI,  B.  Instructions 
for  Completing  the  SF-424A.  Section  C, 
Non-Federal  Resources) 

E.  Program  Participants/Beneficiories 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS  and  individuals 
eligible  to  receive  TANF  under  Part  A 
of  Title  IV  of  the  Social  Security  Act.  as 
amended. 

Attachment  A  to  this  Announcement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Annual  revisions  of 
these  guidelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  eadi  year.  Grantees  will 
be  required  to  apply  the  most  recent 


guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Sufierintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C  20402.  They  also  are 
accessible  on  the  OCS  Electronic 
Bulletin  Board  for  reading  and/or 
downloading.  (See  FOR  FURTHER 
INFORMATION  at  beginning  of  this 
Announcement.) 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  this  program. 

F.  Prohibition  and  Restrictions  on  the 
Use  of  Funds 

The  use  of  funds  for  new  construction 
or  the  purchase  of  real  property  is 
prohibited.  Costs  incurred  for 
rearrangement  and  alteration  of  facilities 
required  specifically  for  the  grant 
program  are  allowable  when  specifically 
approved  by  ACF  in  writing. 

U  the  applicant  is  proposmg  a  project 
%vhich  will  afiiact  a  property  listed  in.  (» 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B,  Item  13  for 
additional  guidelines.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instrufrtions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  dted  Act  will  result  in  the 
application  being  ineligible  for  funding 
consideration. 

G.  Multiple  Submittals 

Due  to  the  limited  amoimt  of  funds 
available  under  this  program,  only  one 
proposal  from  an  eligible  applicant  will 
be  funded  by  OCS  from  FY  1997  JOU 
funds  pureuant  to  this  Announcement 
(Program  areas  1.0  and  2.0). 

H.  Re-funding 

OCS  will  not  re-fund  a  previously 
funded  grantee  to  carry  out  the  same 
work  plan  in  the  same  target  area. 

/.  Sub-Contracting  or  Delegating  Projects 

An  applicant  will  not  be  funded 
where  the  proposal  is  for  a  grantee  to  act 
as  a  straw-paity,  that  is,  to  act  as  a  mere 


conduit  of  funds  to  a  third  party  without 
performing  a  substantive  role  itself.  This 
prohibition  does  not  bar  subcontracting 
or  subgranting  for  specific  services  or 
activities  needed  to  conduct  the  project. 

/.  Maintenance  of  Effort 

The  application  must  include  an 
assurance  that  activities  funded  under 
this  Program  Announcement  are  in 
addition  to,  and  not  in  substitution  for. 
activities  previously  carried  out  without 
Federal  assistance.  (See  Part  VII-A  9. 
and  Attachment  M) 

Part  ni — ^AppUcatioB  Requirements 
and  Priortty  Areaa 

A.  Program  Focus 

The  Congressional  Conference  Report 
on  the  FY  1992  appropriations  for  the 
Department  of  Labor,  Health  and 
Human  Services,  and  Education  and 
related  agencies  directed  the  ACF  to 
require  economic  develc^ment 
strategies  as  part  of  the  application 
process  to  ensure  that  highly  qualified 
organizations  participete  in  the 
demonstration  (H.R.  Conf.  Rep.  No.  282, 
102d  Cong.,  1st  Sess.  39  (1991)]. 

Priority  will  be  given  to  applications 
proposing  to  serve  those  areas 
containing  the  highest  percentage  of 
individuals  receiving  Temporary 
Assistance  to  Needy  Families  (TANF) 
under  Title  IV-A  of  the  Social  Security 
Act,  as  amended. 

While  projected  employment  in  future 
yeare  may  be  included  in  the 
application,  it  is  essential  that  the  focus 
of  the  project  concentrate  on  the 
creation  of  new  full-time,  permanent 
jobs  and/or  new  business  development 
opportunities  for  TANF  recipients  and 
other  low-income  individuals  during 
the  duration  of  the  grant  project  period. 
OCS  is  particularly  interested  in 
receiving  proposals  in  two  areas: 

1.  Local  Initiative 

In  the  spirit  of  "local  initiative"  OCS 
looks  forward  to  innovative  proposals 
that  grow  out  of  the  experience  and 
creativity  of  applicants  and  the  needs  of 
their  clientele  and  communities. 

Applicants  should  include  strategies 
which  seek  to  integrate  projects 
financed  and  jobs  created  under  this 
program  into  a  larger  effort  of  broad 
community  revitaUzation  which  will 
promote  job  and  business  opportunities 
for  eligible  program  participants  and 
impact  the  overall  economic 
environment. 

OCS  will  only  fund  projects  that 
create  new  ranployment  and/or  business 
opportunities  for  eligible  program 
participants.  That  is.  new  full-time 
permanent  jobs  through  the  expansion 


of  a  pre-identified  business  or  new 
business  development,  or  by  providing 
opportunities  for  self-employment.  In 
addition,  projects  should  enhance  the 
participants'  capacities,  abilities  and 
skills  and  thus  contribute  to  their 
progress  toward  self-sufficiency. 

2.  Some  Suggested  Areas  That  Can 
Provide  Jobs  and  Careers  for  TANF 
Recipients  In  Response  to  Wel&re 
Reform 

With  national  Welfare  Reform  a 
reality,  and  many  States  already 
implementing  "welfare-to-work" 
programs,  the  need  for  well-paying  jobs 
with  career  potential  for  TANF 
redpimts  becomes  ever  more  pressing. 
In  this  context,  the  role  of  JOU  as  a 
vdiicle  for  exploring  new  and 
promising  areas  of  employment 
opportimity  for  the  poor  is  more 
important  Uian  ever. 

Within  the  JOU  Program  framework 
of  job  creation  through  new  or 
expanding  businesses  or  self- 
employment,  OCS  would  welcome 
proposals  offering  business  or  career 
opporttmities  to  eligible  participants  in 
a  variety  of  fields.  For  instance,  these 
might  include  Day  Care,  and 
transportation  which  are  not  only 
opportunities  for  employment,  but 
when  not  available  can  be  serioiu 
barriere  to  employment  for  TANF 
recipients;  Environmental  Justice 
initiatives  involving  activities  such  as 
toxic  waste  clean-up.  water  quality 
management,  or  Brownfields 
remediation:  health-related  jobs  such  as 
Home  Health  Aides  or  medical  support 
services:  and  non-traditicmal  jobs  for 
women  and  minorities. 

B.  Creation  of  Jobs  and  Employment 
Opportunities 

The  requirement  for  creation  of  new. 
full-time  permanent  employment 
opportimities  (jobs)  applies  to  all 
applications.  OCS  has  determined  that 
the  creation  of  non-traditional  job 
opportunities  for  women  or  minorities 
in  industries  or  activities  where  they 
currently  make  up  less  than  ten  per  cmt 
of  the  work  force  (see  definitions)  meets 
the  requirements  of  the  JOU  legislation 
for  the  creation  of  new  employment 
opportimities.  OCS  continues  to  solicit 
other  JOU  applications  to  propose  the 
creation  of  j(^  throtigh  the  expansion 
of  existing  businesses,  the  development 
of  new  businesses,  or  the  creation  of 
employment  opportunities  through  self- 
em  p  loyment/microenterprise 
development. 

Proposed  projects  must  show  that  the 
jobs  and/or  business/self  employment 
opportunities  to  be  created  under  this 
program  will  contribute  to  achieving 


self-sufficiency  among  the  target 
population.  The  employment 
opportimities  should  provide  hourly 
wages  that  exceed  the  minimum  wage 
and  also  provide  benefits  such  as  health 
insurance,  child  care,  and  career 
development  opportimities. 

C.  Cooperative  Partnership  Agreement 
With  the  Designated  Agency 
Responsible  for  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
Program 

A  formal,  cooperative  relationship 
between  the  applicant  and  the 
designated  State  agency  responsibfe  for 
administering  the  Temporary  Assistance 
for  Needy  Families  (TANF)  program  (as 
provided  for  under  title  IV-A  of  the 
Social  Security  Act),  as  amended,  in  the 
area  served  by  the  project  is  a 
requirement  for  funding.  The 
application  must  include  a  signed, 
written  agreement  between  the 
applicant  and  the  designated  State 
agency  responsible  for  administering  the 
TANF  program,  or  a  letter  of 
commitment  to  such  an  agreement 
within  6  months  of  a  grant  award 
(contingent  only  on  receipt  of  OCS 
funds).  The  agreement  must  describe  the 
cooperative  relationship,  including 
specific  activities  and/or  actions  each  of 
these  entities  propose  to  canv  out  over 
the  course  of  the  grant  period  in  support 
of  the  project. 

The  agreement,  at  a  minimum,  must 
cover  the  specific  services  and  activities 
that  will  be  provided  to  the  target 
population.  (See  Attachment  I  for  a  list 
of  the  State  IV-A  agencies  administering 
TANF) 

D.  Third-Party  Project  Evaluation 

Proposals  must  include  provision  for 
an  independent,  methodologically 
sound  evaluation  of  the  effectiveness  of 
the  activities  carried  out  with  the  grant 
and  their  efficacy  in  creating  new  jobs 
and  business  opportunities.  There  must 
be  a  well  defined  Process  Evaluation, 
and  an  Outcome  Evaluation  whose 
design  will  permit  tracking  of  project 
participants  throughout  the  proposed 
project  period.  The  evaluation  must  be 
conducted  by  an  independent  evaluator, 
i.e.,  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
from,  and  not  under  the  i^txitrol  of,  the 
applicant.  It  is  important  that  each 
successful  applicant  have  a  third-party 
evaluator  selected,  and  performing  at 
the  very  latest  by  the  time  the  work 
program  of  the  project  is  begun,  and  if 
possible  before  that  time  so  that  he  or 
she  can  {>articipate  in  the  final  design  of 
the  program,  in  order  to  assure  that  data 
necessary  for  the  evaluation  will  be 
collected  and  available. 


E.  Economic  Development  Strategy 

As  noted  above,  the  Congress,  in  the 
Conference  Report  on  the  FY  1992 
appropriation,  directed  ACF  to  require 
economic  development  strategies  as  part 
of  the  ai^lication  process  for  JOU  to 
ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration.  Accordingly,  applicants 
must  include  in  their  proposal  an 
explanation  of  how  the  proposed  project 
is  integrated  with  and  supports  a  larger 
economic  development  strategy  within 
the  target  community.  Where 
appropriate,  applicants  should 
document  how  they  were  involved  in 
the  preparation  and  planned 
implemmtation  of  a  comprehensive 
community-based  strategic  plan,  such  as 
that  required  for  applying  fer 
Empowerment  Zones/Entwprise 
Community  (EZ/EC)  status,  to  achieve 
both  economic  and  human  development 
in  an  integrated  manner,  and  how  the 
proposed  project  supports  the  goals  of 
that  plan.  (See  Part  IV,  Sub-Element 

in(b).) 

F.  Training  and  Support  for  Micro- 
Business  Development 

In  the  cese  of  proposals  for  creating 
self-employment  micro-business 
opportunities  for  eligible  participants, 
the  applicant  must  detail  how  it  will 
provide  training  and  sup{>ort  services  to 
potential  entrepreneura.  The  assistance 
to  be  provided  to  potential 
entrepreneurs  must  include,  at  a 
minimum:  (1)  Technical  assistance  in 
basic  business  planning  and 
management  concepts,  (2)  assistance  in 
preparing  a  business  plan  and  loan 
application,  and  (3)  access  to  business 
loans. 

G.  Support  for  Noncustodial  Parents 

Last  Novembo'.  the  Office  of 
Community  Services  and  the  Office  of 
Child  Support  Enforcement,  both  in  the 
Administntian  fw  Children  and 
Families,  signed  a  Memorandum  of 
UnderstaniUng  (MOU)  to  foster  and 
enhance  partnerships  between  OCS 
grantees  and  local  Child  Support 
Enforcement  (CSE)  agencies.  (See 
Attachment  N  for  the  list  of  CSE  State 
Offices  that  can  identify  local  CSE 
agencies)  In  the  words  of  the  MOU: 

The  purpose  of  these  partnerships  will  be 
to  develop  and  iii^>lement  innovative 
strategies  in  States  and  local  communities  to 
increeae  the  capability  of  low-income  parents 
and  £amilies  to  fulfill  their  parental 
responsibilities.  Too  many  low-income 
parents  are  mthout  jobs  or  resources  needed 
to  support  their  children.  A  particQlar  focus 
of  these  partnerships  will  be  to  assist  low- 
income,  noncustodial  parents  of  children 
receiving  Temporary  Assistance  for  Needy 
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Families  to  achieve  a  degree  of  self- 
sufficiency  that  will  enable  them  to  provide 
support  that  will  firee  their  families  of  the 
need  for  such  assistance."  Accordingly,  a 
rating  fiactor  and  a  review  criterion  have  been 
included  in  this  Program  Announcement 
which  %inll  award  two  points  to  applicants 
who  have  entered  into  partnership 
agreements  with  their  local  CSE  agency  to 
provide  for  referrals  to  their  project  in 
accordance  with  provisions  of  the  OCS- 
OCSE  MOU.  (See  Part  IV.  Sub-Element  UI(c)) 

H.  Technical  Assistance  to  Employers 

Technical  assistance  should  be 
speciflcally  addressed  to  the  needs  of 
the  private  employer  in  creating  new 
)obs  to  be  filled  by  eligible  individuals 
and/or  to  the  individuals  themselves  in 
areas  such  as  job-readiness,  literacy  and 
other  basic  skills  training,  job 
preparation,  self-esteem  building,  etc. 
Financial  assistance  may  be  provided  to 
the  private  employer  as  well  as  to  the 
individual. 

If  the  technical  and/or  financial 
assistance  is  to  be  provided  to  pre- 
identified  businesses  that  will  be 
expanded  or  franchised,  written 
commitments  from  the  businesses  to 
create  the  planned  jobs  must  be 
included  with  the  application. 

/.  Applicant  Experience  and  Cost-per- 
Job 

In  the  review  process,  favorable 
consideration  will  be  given  to 
applicants  with  a  demonstrated  record 
of  achievement  in  promoting  job  and 
enterprise  opportunities  for  low-income 
people.  Favorable  consideration  also 
will  be  given  to  those  applicants  who 
show  the  lowest  cost-per-job  created  for 
low-income  individuals.  For  this 
program,  OCS  views  $15,000  in  OCS 
funds  as  the  maximum  amount  for  the 
creation  of  a  iob  and,  unless  there  are 
extenuating  dnnmistances,  will  not 
fund  projects  where  the  cost-per-job  in 
OCS  funds  exceeds  this  amount.  Only 
those  jobs  created  and  filled  by  low- 
income  people  will  be  counted  in  the 
cost-per-job  formula.  (See  Part  IV,  Sub- 
Element  111(d).) 

/.  Loan  Funds 

The  creation  of  a  revolving  loan  fund 
with  funds  received  under  this  program 
is  an  allowable  activity.  However,  OCS 
encourages  the  use  of  funds  fivm  other 
sources  for  this  purpose.  Points  will  be 
awarded  in  the  review  process  to  those 
applicants  who  leverage  funds  from 
other  sources.  (See  Part  IV,  Element  V.) 
Loans  made  to  eligible  beneficiaries  for 
business  development  activities  must  be 
at  or  below  market  rate. 

NelK  Interest  accrued  on  revolving  loan 
funds  may  be  used  to  continue  or  expand  the 
activities  of  the  approved  project. 


K.  Dissemination  of  Project  Results 

Applications  should  include  a  plan 
for  disseminating  the  results  of  the 
project  after  expiration  of  the  grant 
period.  Applicants  may  budget  up  to 
$2,000  for  dissemination  purposes. 
Final  Project  Reports  should  include  a 
description  of  dissemination  activities 
vdth  copies  of  any  materials  produced. 

L.  General  Projects  1.0  and  Community 
Development  Corporations  Set-Aside  2.0 

The  Office  of  Community  Services 
expects  to  award  approximately  $5 
million  by  September  30, 1997  for  new 
grants  under  this  announcement:  $4 
million  for  General  Projects  1.0,  and  $1 
million  set-aside  for  Community 
Development  Corporations  2.0.  (For 
definition  of  Community  Envelopment 
Corporation,  See  Part  I,  Section  B.) 

The  same  purposes,  requirements  and 
prohibitions  are  applicable  to  proposals 
submitted  under  both  General  Projects 
1.0.  and  Community  Development 
Corporations  Set-Aside  2.0. 

Applications  for  the  set-aside  funds 
which  are  not  funded  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants. 

Part  IV — ^Application  Elements  and 
Review  Oiteria 

Applications  which  pass  the  pre- 
rating  review  %vill  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
Announcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Pari  ID.  Scoring  will  be 
based  on  a  total  of  100  points. 

The  ultimate  goals  of  the  projects  to 
be  funded  under  the  )OLI  Program  are: 
(1)  To  achieve,  through  project  activities 
and  interventions,  the  creation  of 
employment  opportunities  for  TANF 
recipients  and  other  low-income 
individuals  which  can  lead  to  economic 
self-sufficiency  of  members  of  the 
communities  served:  (2)  to  evaluate  the 
effectiveness  of  these  interventions  and 
of  the  project  design  through  which  they 
were  implemented:  and  (3)  thus  to  make 
possible  the  repUcation  of  successful 
programs.  As  noted  here,  OCS  intends 
to  make  the  awards  of  all  the  above 
grants  on  the  basis  of  brief,  concise 
applications.  The  elements  and  format 
of  these  applications,  along  with  the 


review  criteria  that  will  be  used  to 
evaluate  them,  will  be  outlined  in  this 
Part. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excluding  appendices)  of 
more  than  30  letter-sized  pages  of  12 
cp.i.  type  or  equivalent  on  a  single  side 
will  not  be  reviewed  for  funding. 
Applicants  should  prepare  and 
assemble  their  project  description  using 
the  following  outline  of  required  project 
elements.  They  should,  furthermore, 
build  their  project  concept,  plans,  and 
appUcation  description  upon  the 
guidelines  set  forth  for  each  of  the 
project  elements. 

For  each  of  the  Project  Elements  or 
Sub-Elements  below  there  is  at  the  end 
of  the  discussion  a  suggested  number  of 
pages  to  be  devoted  to  the  particular 
element  or  sub-element.  These  are 
suggestions  only:  but  the  applicant  must 
remember  that  the  overall  Project 
Narrative  cannot  be  longer  than  30 
pages. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants: 

(1)  Incorporate  each  of  the  Elements 
and  Sub-Elsments  below  into  their 
proposals,  so  as  to: 

(2)  Describe  convincingly  a  project 
that  will  develop  new  employment  or 
business  opportunities  for  AFTXZ 
recipients  and  other  low  income 
individuals  that  can  lead  to  a  transition 
from  dependency  to  economic  self- 
sufficiency: 

(3)  Propose  a  realistic  budget  and  time ' 
frame  for  the  project  that  will  support 
the  successful  implementation  of  the 
woiit  plan  to  achieve  the  project's  goals 
in  a  timely  and  cost  effective  manner; 
and 

(4)  Provide  for  the  testing  and 
evaluation  of  the  project  design, 
implementation,  and  outcomes  so  as  to 
make  possible  replication  of  a 
successful  program. 

Element  I:  Organizational  Experience  in 
Program  Area  and  Staff  Skills, 
Resources  and  Responsibilities 

(Total  Weight  of  0-20  points  in  proposal 
review.) 

Sub  Element  1(a).  Agency's  Experience 
and  Commitment  in  Program  Area 
(Weight  of  0-10  points  in  proposal 
review) 

Applicants  should  dte  their 
organization's  capability  and  relevant 
experience  in  developing  and  operating 
programs  which  deal  with  poverty 
problems  similar  to  those  to  be 
addressed  by  the  proposed  project.  They 


should  also  dte  the  organization's 
experience  in  collaborative 
programming  and  operations  which 
involve  evaluations  and  data  collection. 
Applicants  should  identify  agency 
executive  leadership  in  this  section  and 
briefly  describe  their  involvement  in  the 
proposed  project  and  provide  assurance 
of  their  commitment  to  its  successful 
implementation. 

ilie  application  should  include 
doounentation  which  briefly 
summarizes  two  similar  projects 
undertaken  by  the  applicant  agency  and 
the  extent  to  which  the  stated  and 
achieved  performance  tai:gets.  including 
permanent  benefits  to  low-income 
populations,  have  been  achieved.  The 
application  should  note  and  justify  the 
priority  that  this  project  will  have 
within  the  agency  including  the 
facilities  and  resources  that  it  has 
available  to  carry  it  out. 

It  is  siiggested  that  applicants  use  no 
more  than  2  pages  for  this  Sub-Element. 

ti^tK  The  maximum  number  of  points  will 
be  given  only  to  those  organizations  with  a 
demonstrated  record  of  achievement  in 
pnxnotiiig  job  creation  and  enterprise 
opportunities  for  low-income  people. 

Sub  Element  1(b).  Staff  Skills,  Resources 
and  Responsibilities 

(Weight  of  0-10  points  in  (Hoposal 
review) 

TheapplicatiCHi  must  identify  the  two 
or  three  individuals  who  will  have  the 
key  responsibility  for  managing  the 
project,  coordinating  services  and 
activities  for  paitidpants  and  partners, 
and  for  achieving  performance  targets. 
The  focus  should  be  on  the 
qualifications,  experieiH»,  capadty  and 
commitment  to  the  program  of  the 
Executive  Officials  of  the  organization 
and  the  key  staff  persons  who  will 
administer  and  implement  the  project. 
The  person  identified  as  Project  Dbector 
should  have  supervisory  experience, 
experience  in  finance  and  business,  and 
experience  with  the  target  population. 
Because  this  is  a  demonstration  project 
within  an  already-established  agency, 
OCS  expects  that  the  key  staff  peTson(s) 
would  be  identified,  if  not  hired. 

The  appUcation  must  also  include  a 
resume  of  the  third  party  evaluator,  if 
identified  or  hired;  or  the  minimum 
qualifications  and  a  position  description 
for  the  third-party  evaluator,  who  must 
be  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
from,  and  not  imder  the  control  of,  the 
applicant.  (See  Element  IV,  Project 
Evaluation,  below,  for  fuller  discussion 
of  Evaluator  qualifications.) 

Actual  resumes  of  key  staff  and 
position  descriptions  should  be 


included  in  an  Appendix  to  the 
proposal. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  ^is  Sub-Element. 

Element  tt.  Project  Theory,  Design,  and 
Plan 

(Total  Weight  of  0-30  points  in  proposal 
review.) 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  lead  to  the 
creation  of  new  employment 
opportunities  for  low-inc(nne 
individuals  which  can  lead  to 
significant  improvements  in  individual 
and  family  self-suffidency. 

Applicuits  are  luged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  frameworiiL  In 
the  followring  paragraphs  a  framework  is 
described  that  suggests  a  way  to  present 
a  project  so  as  to  show  the  logic  of  the 
cause-effsct  relati<ms  between  project 
activities  and  project  residts.  Applicants 
don't  have  to  use  the  exact  language 
described;  but  it  is  important  to  present 
the  project  in  a  way  that  makes  clear  the 
cause-effiect  relaticmship  between  what 
the  {»oject  plans  to  do  and  the  results 
it  expects  to  achieve. 

Sub-Element  n(a).  Description  of  Target 
Populaticm,  Analysis  of  Need,  and 
Project  Assumptions 

(Weight  of  0-10  pcnnts  in  application 
review.) 

The  project  design  or  plan  should 
begin  with  identifying  the  underlying 
assumptions  about  the  program.  "These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  The  assumptions  about 
the  needs  of  the  population  to  be  served; 
about  the  current  services  available  to 
that  population,  and  where  and  how 
they  Gail  to  meet  their  needs;  about  why 
the  proi>08ed  services  or  interventions 
are  appropriate  and  will  meet  those 
needs;  and  about  the  impact  the 
proposed  interventions  will  have  on  the 
project  partidpants. 

In  other  words,  the  underlying 
assiunptions  of  the  program  are  the 
applicant's  analysis  of  the  needs  and 
problems  to  be  addressed  by  the  project, 
and  the  applicant's  theory  of  how  its 
proposed  interventions  will  address 
those  needs  and  problems  to  achieve  the 
desired  result.  Thus  a  stnuig  application 
is  based  upon  a  dear  description  of  the 
needs  and  problems  to  be  addressed  and 
a  persuasive  understanding  of  the 
causes  of  those  problems. 

In  this  sub-element  of  the  proposal 
the  applicant  must  predsely  identify  the 
target  population  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  dting  the 
percentage  of  residents  who  are  low- 


income  individuals  and  TANF 
redpients,  as  well  as  the  unemployment 
rate,  and  other  data  that  are  relevant  to 
theproject  design. 

The  application  should  include  an 
analysis  of  the  identified  personal 
barriera  to  employment,  job  retention 
and  greater  self-suffidency  faced  by  the 
population  to  be  targeted  by  the  project. 
(These  might  include  such  problems  as 
illiteracy,  substance  abuse,  {amily 
violence,  lack  of  skills  training,  health 
or  medical  problems,  need  for  childcara, 
"lack  of  suitable  dothing  or  equipment, 
or  poor  self-image.)  Application  also 
indudes  an  analysis  of  the  identified 
community  systemic  barriers  which  the 
projed  wiU  seek  to  overcome.  These 
mi^t  include  lack  of  jobs  (high 
unemployment  rate);  lack  of  public 
transportation;  lack  of  markets; 
imavailabiUty  of  finandng,  insurance  or 
bonding;  inadequate  sodal  services 
(employment  service,  child  care,  job 
training);  high  inddence  of  crime; 
inadequate  health  care;  or 
environmental  hazards  (such  as  toxic 
dumpsites  or  leaking  underground 
tanks).  Applicants  should  be  sure  not  to 
overlo(d(  the  personal  and  family 
services  and  support  tKat  might  be 
needed  by  project  partidpants  after  they 
are  on  the  job  which  will  enhance  job 
retmtion  and  advanoemmt  If  the  jobs 
to  be  created  by  the  proposed  projed  are 
themselves  designed  to  fill  one  or  more 
of  the  needs,  or  ranove  one  or  more  of 
the  barriers  so  identified,  this  fad 
should  be  highlighted  in  the  discussion 
(e.g.  jobs  in  diildcare.  health  care,  or 
transptnlation). 

It  is  suggested  that  applicants  use  no 
mon  than  4  pages  far  this  Sub-Element. 

Sub-Element  n(b).  Pn^ed  Strategy  and 
Design:  Intervmtions,  Outcomes,  and 
Goals 

(Weight  of  0-10  paints  in  proposal 
review.) 

The  work  plan  must  describe  the 
proposed  projed  activities,  or 
interventions,  and  explain  how  they  are 
expeded  to  result  in  outcomes  which 
will  meet  the  needs  of  the  program 
partidpants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriera  to  employment,  job 
retention  and  self-suffidency.  In  othw 
words,  what  will  the  projed  staff  do 
with  the  resources  provided  to  the 
projed  and  how  will  what  they  do 
(interventions)  assist  in  the  creation  of 
employment  and  business  opportunities 
for  program  partidpants  in  the  face  of 
the  needs  and  problems  that  have  been 
identified. 

The  underlying  assumptions 
concerning  client  needs  and  the  theory 
of  how  they  can  be  efiisctively 
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addressed,  which  are  discussed  above, 
lead  in  the  project  design  to  the  conduct 
of  a  variety  of  project  activities  or 
interventions,  each  of  which  is  assumed 
to  result  in  immediate  changes,  or 
outcomes. 

The  immediate  changes  lead  to 
intermediate  outcomes;  and  the 
intermediate  outcomes  lead  to  the  flnal 
protect  goals. 

The  applicant  should  describe  the 
major  activities,  or  interventions,  which 
are  to  be  carried  out  to  address  the 
needs  and  problems  identified  in  Sub- 
Element  n(a);  and  should  discuss  the 
immediate  changes,  or  outcomes,  which 
are  expected  to  result.  These  are  the 
results  expected  from  each  service  or 
intervention  immediately  after  it  is 
provided.  For  example,  a  job  readiness 
training  program  might  be  expected  to 
result  in  clients  having  increased 
knowledge  of  how  to  apply  for  a  job, 
improved  grooming  for  job  interviews, 
and  improved  job  interview  skills:  or 
business  training  and  training  in 
bookkeeping  and  accounting  might  be 
expected  to  result  in  project  participants 
making  an  informed  decision  about 
whether  they  were  suited  for 
entrepreneurship. 

At  the  next  level  are  the  intermediate 
outcomes  which  result  from  these 
immediate  changes.  Often  an 
intermediate  project  outcome  is  the 
result  of  several  immediate  changes 
resulting  from  a  number  of  related 
interventions  such  as  training  and 
counseling.  Intermediate  outcomes 
should  be  expressed  in  measurable 
changes  in  knowledge,  attitudes, 
behavior,  or  status/condition.  In  the 
above  examples,  the  immediate  changes 
achieved  by  the  job  readiness  program, 
coupled  with  technical  assistance  to  an 
employer  in  the  expansion  of  a  business 
could  be  expected  to  lead  to 
intermediate  outcomes  of  creation  of 
new  job  openings  and  the  participant 
applying  for  a  job  with  the  company, 
lie  acquisition  of  business  skills, 
coupled  with  the  establishment  of  a 
loan  fund,  could  be  expected  to  result 
in  the  actual  decision  to  go  into  a 
particular  business  venture  or  seek  the 
alternative  track  of  pursuing  job 
readiness  and  training. 

Finally,  the  application  should 
describe  how  the  achievement  of  these 
intermediate  outcomes  will  be  expected 
to  lead  to  the  attainment  of  the  project 
goals:  Employment  in  newly  created 
jobs,  new  careers  in  non-traditional  jobs, 
successful  business  ventures,  or 
employment  in  an  expanded  business, 
depending  on  the  project  design. 
Applicants  must  remember  that  if  the 
major  focus  of  the  project  is  to  be  the 
development  and  start-up  of  a  new 


business  or  the  expansion  of  an  existing 
business,  then  a  Business  Flan  which 
follows  the  outline  in  Attachment  L  to 
this  armouncement  must  be  submitted 
as  an  Appendix  to  the  Proposal. 

Applicants  don't  have  to  use  the  exact 
terminology  described  above,  but  it  is 
important  to  describe  the  project  in  a 
way  that  makes  clear  the  expected 
cause-and-effect  relationship  between 
what  the  project  plans  to  do — the 
activities  or  interventions,  the  changes 
that  are  expected  to  result,  and  how 
those  changes  will  lead  to  achievement 
of  the  project  goals  of  new  employment 
opportunities  and  greater  self- 
sufflciency.  The  competitive  review  of 
this  Sub-Element  will  be  based  on  the 
extent  to  which  the  application  makes  a 
convincing  case  that  the  activities  to  be 
undertaken  will  lead  to  the  projected 
results. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  Sub-Element. 

Sub-Element  11(c).  Work  Plan 

(Weight  of  0-10  points  in  proposal 
review) 

Once  the  project  strategy  and  design 
frwnework  are  established,  the  applicant 
should  present  the  highlights  of  a  work 
plan  for  the  project.  The  plan  should 
explicitly  tie  into  the  project  design 
framework  and  should  be  feasible.  i.e., 
capable  of  being  accomplished  with  the 
resources,  staff,  and  partners  available. 
The  plan  should  briefly  describe  the  key 
project  tasks,  and  show  the  timelines 
and  major  milestones  for  their 
implementation.  Critical  issues  or 
potential  problems  that  might  affect  the 
achievement  of  project  objectives 
should  be  explicitly  addressed,  with  an 
explanation  of  how  they  would  be 
overcome,  and  how  the  objectives  will 
be  achieved  notwithstanding  any  such 
problems.  The  plan  should  be  presented 
in  such  a  way  that  it  can  be  correlated 
with  the  budget  narrative  included 
earlier  in  the  application. 

Applicant  may  be  able  to  use  a  simple 
Gantt  or  time  line  chart  to  convey  the 
work  plan  in  minimal  space. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Sub-Element. 

Element  ID.  Significant  and  Beneficial 
Impact 

(A  total  weight  of  0-20  points  in 
proposal  review.) 

Sub-Element  Ill(a).  Quality  of  Jobs/ 
Business  Opportunities 

(Weight  of  0-10  points  in  proposal 
ifeview.) 

The  proposed  project  is  expected  to 
produce  permanent  and  measurable 
results  thJat  will  reduce  the  incidence  of 
poverty  in  the  community  and  lead 


welfare  recipients  from  welfare 
dependency  toward  economic  self- 
sufficiency.  Results  are  expected  to  be 
quantifiable  in  terms  of:  The  creation  of 
permanent,  full-time  jobs;  the 
development  of  business  opportunities; 
the  expansion  of  existing  businesses;  or 
the  creation  of  non-traditional 
employment  opportunities.  In 
developing  business  opportunities  and 
self-employment  for  TANF  recipients 
and  low-income  individuals  the 
applicant  proposes,  at  a  minimum,  to 
provide  basic  business  planning  and 
management  concepts,  and  assistance  in 
preparing  a  business  plan  and  loan 
package. 

The  application  should  document 
that: 

— ^The  business  opportunities  to  be 
developed  for  eligible  participants 
will  contribute  significantly  to  their 
progress  toward  self-sufficiency;  and/ 
or 
— ^Jobs  to  be  created  for  eligible 
participants  will  contribute 
significantly  to  their  progress  toward 
self-sufficiency.  For  example,  they 
should  provide  salaries  that  exceed 
the  minimum  wage,  plus  benefits 
such  as  health  insurance,  child  care 
and  career  development 
opportunities. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  Uiis  Sub-Element. 

Sub-Element  111(b).  Community 
Empowerment  Consideration 

(Weight  of  0 — 3  points  in  proposal 
review.) 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas 
which  are  characterized  by  conditions 
of  extreme  poverty  and  other  indicators 
of  socio-economic  distress  such  as  a 
poverty  rate  of  at  least  20%,  designation 
as  an  Empowerment  Zone  or  Enterprise 
Conununity,  high  levels  of  violence, 
gang  activity  or  drug  use.  Applicants 
should  docimient  that  in  response  to 
these  conditions  they  have  been 
involved  in  the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner, 
and  how  the  proposed  project  will 
support  the  goals  of  that  plan. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Sub-Elemmt. 

Sub-Element  III(c).  Support  for 
Noncustodial  Parents 

(Weight  of  0-2  points  in  proposal 
review.) 

Applicants  who  have  entered  into 
partnership  agreements  with  local  Child 
Support  Enforcement  Agencies  to 
develop  and  implement  innovative 


strategies  to  increase  the  capability  of 
low-income  parents  and  families  to 
fulfill  their  parental  responsibilities; 
and  specifi(^ly,  to  this  end,  to  provide 
for  referrals  to  the  funded  projects  of 
identified  income  eligible  bunilies  and 
noncustodial  parents  economically 
unable  to  provide  child  support,  will 
also  receive  special  consideration. 

To  receive  me  fvdl  credit  of  two 
points,  applicants  should  include  as  an 
attachment  to  the  application,  a  signed 
letter  of  agreement  with  the  local  CSE 
Agency  for  referral  of  eligible 
noncustodial  parents  to  the  proposed 
project. 

It  is  suggested  that  applicants  use  no 
more  than  1  page  for  this  Sub-Element. 

Sub-Element  Ill(d).  Cost-per-Job 

(Weight  of  0-5  points  in  proposal 
review) 

The  Application  should  document 
that  during  the  project  period  the 
proposed  project  will  create  new, 
permanent  jobs  through  business 
opportunities  or  non-traditional 
employment  opportunities  for  low- 
income  residents  at  a  cost-per-job  below 
$15,000  in  OCS  funds.  The  cost  per  job 
should  be  calculated  by  dividing  the 
total  amount  of  grant  funds  requested 
(e.g.  $420,000)  by  the  number  of  jobs  to 
be  created  (e.g.  60)  which  would  equal 
the  cost-per-job  ($7,000)).  If  any  other 
calculations  are  used,  include  the 
methodology  and  rationale  in  this 
section.  In  making  calculations  of  cost- 
per-job,  only  jobs  filled  by  low-income 
project  participants  may  be  counted. 
(See  Part  m,  Section  I.) 

Note:  Except  in  those  instances  where 
independent  reviewers  identify  extenuating 
circumstances  related  to  business 
development  activities,  the  maximum 
number  of  points  will  be  given  only  to  those 
applicants  proposing  cost-i>er-job  created 
estimates  of  SS.OOO  or  less  of  OCS  requested 
funds.  Higher  cost-per-job  estimates  will 
receive  coiraspondingly  fewer  points. 

It  is  suggested  that  applicants  use  no 
more  than  1  page  for  this  Sub-Element 

Element  IV.  Project  Evaluation 

(Weight  of  0-15  points  in  the  proposal 
review) 

Sound  evaluations  are  essential  to  the 
jbU  Program.  OCS  requires  applicants 
to  include  in  their  applications  a  well 
thought  through  outline  of  an  evaluation 
plan  for  their  project.  The  outline 
should  explain  how  the  applicant 
proposes  to  answer  the  key  questions 
about  how  efiiectively  the  project  is 
being/was  implemented  (die  Process 
Evaluation)  and  whether  the  project 
activities,  or  interventions,  achieved  the 
expected  outcomes  and  goals  of  the 
project,  and  what  those  outcomes  were 


(the  Outcome  Evaluation).  Together,  the 
Process  and  Outcome  Evaluations 
should  answer  the  question  "why  did 
this  program  work/not  work?". 

Applicants  are  not  being  asked  to 
submit  a  complete  and  final  Evaluation 
Plan  as  part  of  their  proposal;  but  they 
must  include: 

(1)  A  well  thought  through  outline  of 
an  evaluation  plan  which  identifies  the 
principal  cause-and-efilact  relationships 
to  be  tested,  and  which  demonstrates 
the  applicant's  tmderstanding  of  the  role 
and  purpose  of  both  Process  and 
Outcome  Evaluations  (see  previous 
paragraph): 

(2)  The  identity  and  qualifications  of 
the  proposed  third-party  evaluator,  or  if 
not  selected,  the  qualifications  which 
will  be  sought  in  choosing  an  evaluator. 
which  must  include  successfiil 
experience  in  evaluating  social  service 
delivery  programs,  and  the  planning 
and/or  evaluation  of  programs  designed 
to  foster  self-siifficiency  in  low  income 
populations;  and 

(3)  A  commitment  to  the  selection  of 
a  thkd-party  evaluator  approved  by 
OCS,  and  to  completion  of  a  final 
evaluation  design  and  plan,  in 
collaboration  with  the  approved 
evaluator  and  the  OCS  Evaluation 
Technical  Assistance  Contractor  dtiring 
the  six-month  start-up  period  of  the 
project,  if  funded. 

AppUcants  should  ensure,  above  all, 
that  the  evaluation  outline  presented  is 
consistent  with  their  project  design.  A 
clear  project  framework  of  the  typ>e 
recommended  earlier  identifies  the  key 
project  assumptions  about  the  target 
populations  and  their  needs,  and  the 
hypotheses,  or  expected  cause-effiact 
relationships  to  be  tested  in  the  project: 
That  the  proposed  project  activities,  or 
interventions,  will  address  those  needs 
in  ways  that  will  lead  to  the 
achievement  of  the  project  goals  of  self- 
sufficiency.  It  also  identifies  in  advance 
the  most  important  process  and 
outcome  measures  that  will  be  used  to 
identify  performance  success  and 
expected  changes  in  individual 
participants,  the  grantee  organization, 
and  the  community. 

For  these  reasons  it  is  important  that 
each  successful  applicant  have  a  third- 
party  evaluator  selected  and  performing 
at  the  very  latest  by  the  time  the  woric 
program  of  the  project  is  begun,  and  if 
possible  before  that  time  so  that  he  or 
she  can  participate  in  the  final  design  of 
the  program,  and  in  order  to  assure  that 
data  necessary  for  the  evaluation  will  be 
collected  and  available.  Plans  for 
selecting  an  evaluator  should  be 
included  in  the  application  narrative.  A 
third-party  evaluator  must  have 
knowledge  about  and  have  experience 


in  conducting  process  and  outcome 
evaluations  in  the  job  creation  field,  and 
have  a  thorough  understanding  of  the 
range  and  complexity  of  the  problems 
faced  by  the  target  population. 

The  competitive  prociuement 
regulations  (45  CFR  Part  74.  Sections 
74.40-74.48,  esp.  74.43)  apply  to  service 
contracts  such  as  those  for  evaluators. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  proposal 
Element,  plus  tiie  Resume  or  Position 
Description  for  the  evaluator,  which 
should  be  in  an  Appendix. 

Element  V.  Public-Private  Partnerships 

(Weight  of  0-10  points  in  the  proposal 
review.) 

The  proposal  should  briefly  describe 
the  public-private  partnerships  which 
will  contribute  to  Uie  implementation  of 
the  project.  Where  partners' 
contributions  to  the  project  are  a  vital 
part  of  the  project  design  and  work 
program,  the  narrative  should  describe 
undertakings  of  the  ptartners,  and  a 
partnership  agreement,  specifying  the 
roles  of  the  partners  and  making  a  clear 
commitment  to  the  fulfilling  of  the 
partnership  role,  must  be  included  in  an 
Appendix  to  the  Proposal.  The  firm 
commitment  of  mobilized  resources 
must  be  doounented  and  submitted 
with  the  Application  in  order  to  be 
given  credit  under  this  Element  The 
application  should  meet  the  following 
criteria: 

— ^All  )OLI  applications  must  include  a 
signed  cooperative  partnership 
agreement  with  the  designated  State 
Agency  responsible  for  administering 
the  TANF  Program,  or  a  letter  of 
commitment  to  such  an  agreement 
within  six  months  of  a  grant  award, 
contingent  only  on  receipt  of  OCS 
fimds.  This  cooperative  partnership 
agreement  must  fully  describe  the 
activities  and  services  to  be  provided 
which  must  clearly  relate  to  the 
objectives  of  the  proposed  project 
— ^The  application  should  provide 
dociunentation  that  public  and/or 
private  sources  of  cash  and/or  third- 
party  in-kind  contributions  will  bis 
available,  in  the  form  of  letters  of 
commitment  from  the  organization(s)/ 
individual(s)  from  which  resources 
will  be  received.  Applications  that 
can  document  dollar  for  dollar 
contributions  equal  to  the  OCS  funds 
and  demonstrate  that  the  partnership 
agreement  clearly  relates  to  the 
objectives  of  the  proposed  project, 
will  receive  the  maximum  number  of 
points  for  this  criterion.  Lesser 
contributions  will  be  given 
consideration  based  upon  the  value 
_  documented.  (Note:  Even  though 
there  is  no  in<itrhing  requirement  for 
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the  JOLI  Program,  grantees  will  be 
held  accountable  for  any  match,  cash 
or  in-kind  contribution  proposed  or 
pledged  as  part  of  an  approved 
application.  (See  Part  U,  D. 
Mobilization  of  Resources) 

— Partners  involved  in  the  proposed 
project  should  be  responsible  for 
substantive  project  activities  and 
services.  Applicants  should  note  that 
partnership  relationships  are  not 
created  via  service  delivery  contracts. 
It  is  suggested  that  applicants  use  no 

more  than  4  pages  for  tkis  Proposal 

Element. 

Element  VI.  Budget  Appropriateness 
and  Reasonableness 

(Weight  of  0-5  points  in  proposal 
teview.) 

Applicants  are  required  to  submit 
Federal  budget  forms  with  their 
proposals  to  provide  basic  applicant  and 
project  information  (SF  424)  and 
information  about  how  Federal  and 
other  proiect  funds  will  be  used  (424A). 
(See  I^irt  VI)  Immediately  following  the 
completed  Federal  budget  forms. 
(Attachments  B,  C  and  D)  applicants 
must  submit  a  Budget  Narrative,  or 
explanatory  budget  information  which 
includes  a  detailed  budget  break-down 
for  each  of  the  budget  categories  in  the 
SF-^24A.  This  Budget  Narrative  is  not 
considered  a  part  of  the  Project 
Naiiative,  and  does  not  count  as  part  of 
the  thirty  pages;  but  rather  is  included 
in  the  application  following  the  budget 
forms.  (Attachments  B,  C,  and  D) 

The  duration  of  the  proposed  project 
and  the  funds  requested  in  the  budget 
must  be  commensurate  with  the  level  of 
effort  necessary  to  accomplish  the  goals 
and  objectives  of  the  project.  The  budget 
narrative  should  briefly  explain  how 
grant  funds  will  be  expended  and  show 
the  appropriateness  of  the  Federal  funds 
and  any  mobilized  resources  to 
accomplish  project  purposes  within  the 
proposed  timeframe.  The  estimated  cost 
to  the  government  of  the  project  should 
be  reasonable  in  relation  to  the  project's 
duration  and  to  the  anticipated  results, 
and  include  reasonable  administrative 
costs,  if  an  indirect  cost  rate  has  not 
been  negotiated  with  the  cognizant 
Federal  agency. 

Resources  in  addition  to  OCS  grant 
funds  are  encouraged  both  to  augment 
project  resources  and  to  strengthen  the 
basis  for  continuing  partnerships  to 
benefit  the  target  community.  The 
•mounts  of  such  resources,  their 
appropriateness  to  the  project  design, 
and  the  likelihood  that  they  will 
continue  beyond  the  project  time  frame 
will  be  taken  into  account  in  judging  the 
application.  As  noted  in  Element  V, 
above,  even  though  there  is  no  matrhing 


requirement  for  the  JOLI  Program, 
grantees  will  be  held  accoimtable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application. 

Applicants  should  include  funds  in 
the  project  budget  for  travel  by  Project 
Directors  and  Chief  Evaluators  to  attend 
two  national  evaluation  workshops  in 
Washington.  D.C.  (See  Part  Vm. 
Evaluation  Workshops.) 

THE  SCORE  FOR  THIS  ELEMENT 
WILL  BE  BASED  ON  THE  BUDGET 
FORM  (SF-424A)  AND  THE 
ASSOCL\TED  DETAILED  BUDGET 
NARRATIVE. 


Part  V— ^ppUcatioB 
Selection 


Protsediires  and 


A.  Availability  of  Forms 

Attachment  C  contains  all  of  the 
standard  forms  necessary  tot  the 
application  for  awards  tmder  this  OCS 
program.  These  forms  may  be 
photocopied  for  the  application.  This 
Announcement  and  the  attachments  to 
it  contain  all  of  the  instructions  required 
for  submittal  of  applications. 

Copies  of  the  Feoeral  RegistBr 
containing  this  Announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  This  Aimouncement  is 
also  accessible  on  the  Internet  through 
GPO  Access  at  the  web  address  listed  at 
the  begiiuung  of  this  Announcement 
under  FOR  RJRTMER  ■POnMATWM 
CONTACT. 

If  copies  are  not  available  at  these 
sources,  you  may  write  or  telephone  the 
office  listed  at  the  beginning  of  this 
Announcement  under  the  same  heading. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace, 
debarment  regulations  and  the 
Certification  Regarding  Environmental 
Tobacco  Smoke,  set  forth  in 
Attachments  E,  F  and  ). 

Part  IV  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  Part  VII,  Section  A 
describes  the  contents  and  format  of  the 
application  as  a  whole. 

B.  Application  Submission 

The  closing  time  and  date  for  receipt 
of  applications  is  4:30  p.m.  (Eastern 
Time  2^ne)  on  the  date  indicated  at  the 
beginning  of  this  Announcement  under 
"Closing  Date".  Applications  received 
after  4:30  p.m.  on  that  date  Mriil  be 
classified  as  late.  Applications  once 
submitted  are  considered  final  and  no 
additional  materials  %vill  be  accepted. 

Number  of  Copies:  One  signed 
original  application  and  four  copies 


should  be  submitted  at  the  time  of 
initial  submission.  (OMB-0g70-0062) 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services.  Administration  for  Children, 
and  Families,  Office  of  Program 
Support,  Division  of  Discretionary 
Grants,  370  L'Enfemt  Promenade,  SW.. 
Mail  Stop  6G-462,  Washington,  DC 
20447;  Attention:  Application  for  JOLI 
Program.  Applicants  are  responsible  for 
mpjling  applications  well  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hotirs  of  8  a.m.  and  4:30  p.m..  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  ACF  Mail  Room,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901 D 
Street,  SW.,  Washington,  DC  20024. 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fiax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  wiU  not  be  considered  in 
the  current  competition. 

Extension  ofaeadline:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  widespread  disruption 
of  the  mails,  or  when  it  is  anticipated 
that  many  of  the  applications  will  come 
from  rural  or  remote  areas.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

C.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13.  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
Program  Aimoimcements.  An  agency 
may  not  conduct  or  sponsor,  and  a 


person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  This  Program  Annoimcement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  annoimcements/applications 
under  OMB  Control  Number  CH^^B- 
0970-0062. 

D.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  cm  propomd  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaska.  Colorado, 
Connecticut.  Hawaii,  Idaho.  Kansas. 
Louisiana,  Massachusetts.  Minnesota. 
Montana.  Nebraska.  New  Jersey. 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Teimessee,  Vermont,  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  {mxxss  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  twenty- 
three  jurisdictions  need  take  no  acticm 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  bom  the  requirements  of 
E.0. 12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
sixty  (60)  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 

SPOCs  are  encoiuaged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
e^mlain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 


addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  (kants.  370  L'Entant 
Promenade,  SW.,  Mail  Stop  6C-462. 
Washington,  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  to  this  Announcement. 

E.  Application  Consideration 

Applications  that  meet  the  screening 
requirem«its  below  will  be  reviewed 
competitively.  Such  applications  will  be 
referred  to  reviewers  for  numerical 
scoring  and  explanatory  comments 
based  solely  on  responsiveness  to  the 
guidelines  and  evaluation  criteria 
published  in  this  Announcement. 

Applications  will  be  reviewed  by 
.persons  outside  of  the  OCS  unit.  Tlie 
results  of  these  reviews  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions,  but  will  not  be  the 
only  CKtora  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  asagned  by 
reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  other  fectors  are  taken  into 
consideration,  including,  but  not 
limited  to.  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
func^  granted  in  the  last  five  (5)  years; 
comments  of  revievrers  and  government 
officials:  staff  evaluation  and  input;  the 
amount  and  duration  of  the  grant 
requested  and  the  proposed  project's 
consistency  and  harmony  with  OCS 
goals  and  [lolicy;  geographic 
distribution  of  applications;  previous 
program  performance  of  applicants:  the 
limitations  on  project  contintiation  or 
refunding  (see  Part  n.  Section  H);  the 
number  of  previous  JOLI  grants  made  to 
applicant;  compliance  with  grant  terms 
under  previous  HHS  grants,  including 
the  actual  dedication  to  program  of 
mobilized  resources  as  set  fbrth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

In  grant  programs  where  non-Federal 
reviewers  are  used  to  evaluate 
applications,  applicants  may  omit,  bom 
the  application  copies  which  will  be 
made  available  to  the  non  Federal 
reviewers,  the  specific  salary  rates  or 
amounts  for  individuals  identified  in 
the  application  budget.  Rather,  only 
stunmary  information  is  required. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  verify  the 


applicant's  performance  reccHd  and  the 
documents  submitted. 

F.  Criteria  for  Screening  Applications 

All  applications  that  meet  the 
publishcNd  deadline  requirements  as 
provided  in  this  Program 
Announcement  will  be  screened  for 
completeness  and  confonnity  with  the 
requirements.  Only  complete 
applications  that  meet  the  requirements 
liisted  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

Tlie  folloMong  requirements  must  be 
met  by  all  ^plications: 

a.  llie  appUcatim  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  a  budget 
(SF-424A).  and  signed  "Assurances" 
(SF-424B)  completed  according  to 
instructions  published  in  Part  VI  and 
Attachment  C  and  D,  of  this  Program 
Announcement 

b.  A  project  narrative  must  also 
acxampany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  30  pages, 
typewritten  on  one  side  of  the  paper 
only  with  one-inch  margins  and  type 
fece  no  smaller  than  12  characters  per 
inch  (cpi)  or  equivalent  The  Budget 
Narrative.  Charts,  exhibits,  resiunes, 
position  descriptions,  letters  of  support. 
Cooperative  Agreements,  and  Business 
Plans  (where  required)  are  not  counted 
against  this  page  limit  IT  IS 
STRONGLY  RECOMMENDED  THAT 
APPUCANTS  FOLLOW  THE  FORMAT 
AND  CONTENT  FOR  THE  NARRATIVE 
SET  OUT  IN  PART  IV. 

c  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required 
on  the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

d.  Application  must  contain 
docimientation  of  the  lapplicant's  tax 
exempt  status  as  required  under  Part  fl. 
Section  A. 

Part  VI — InstmctioBS  fbr  Completing 
the  SF-424 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Nimiber 
0970-0062.) 

The  standard  forms  attached  to  this 
Announcement  shall  be  used  to  apply 
for  funds  imder  this  Program 
Aimouncanent. 
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It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A.  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  B  and  C)  as  modified  by 
the  OCS  specific  instructions  set  forth 
below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  ob)ect  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  bow  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

A.  SF-424 — Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  niunber  under  which  the 
application  is  being  submitted  (1.0  or 
2.0).  An  application  should  be 
submitted  under  only  one  priority  area. 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Niunber,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  piuposes  of  this 
Announcement,  all  projects  are 
considered  Applications:  there  are  no 
Pre-Applications. 

Item  7.  Enter  N  in  the  box  and  specify 
non-profit  corporation  on  the  line 
marked  Other. 

Item  9.  Name  of  Federal  Agency — 
Enter  HHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  imder  this 
Announcement  is  93.593.  The  title  is 
"Job  Op{>ortunities  for  Low-Income 
Individuals  Program". 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 
JO— -General  Project 
)S — Conununity  Development 

Corporation  Set-Aside 

Item  13.  Proposed  Pro/ert— The 
ending  date  should  be  based  on  the 


requested  project  period,  not  to  exceed 
five  years  (60  months). 

Item  15a.  This  amount  should  be  no 
greater  than  $500,000. 

Item  15b-e.  These  items  should  reflect 
both  cash  and  third-party,  in-kind 
contributions  for  the  three  year  budget 
period  requested. 

B.  SF-424A— Budget  Information— Non- 
Construction  Programs 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  "Non-Federal" 
entries. 

Sections  A,  B,  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  budget  period  for  which 
funding  is  being  requested  (one,  two,  or 
three  years,  as  appropriate). 

Section  A — Budget  Summary 

You  need  only  fill  in  lines  1  and  5 
(with  the  same  amounts)  Col.  (a):  Enter 
Job  Opportunities  for  Low-Income 
Individuals  Program.  Col.  (b):  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.593. 

Col.  (c)  and  (d):  Not  relevant  to  this 
program. 

Column  (e)-(g):  Enter  the  appropriate 
amounts  (column  e  should  not  be  more 
than  $500,000.) 

Section  B — Budget  Categories 

(Note  that  the  follo%ving  information 
supersedes  the  instructions  provided 
with  the  Form  SF-424A  in  Attachment 
C)  Columns  (IHS):  For  each  of  the 
relevant  Object  Class  Categories: 

Column  1 :  Enter  the  OCS  grant  funds 
for  the  first  year; 

Column  2:  Enter  the  OCS  grant  funds 
for  the  second  year  (where  appropriate); 

Column  3:  Enter  the  OCS  grant  funds 
for  the  third  year  (where  appropriate); 

Column  4:  Leave  blank. 

Column  5:  Enter  the  total  federal  OCS 
grant  funds  for  the  total  budget  period 
by  Class  Categories,  showing  a  total 
budget  of  not  more  than  $500,000. 

Note:  With  regard  to  Qass  Categories,  only 
out-of-town  travel  should  be  entered  under 
Category  c.  Travel.  Local  travel  costs  should 
be  entered  under  Category  h.  Other. 
Equipment  costing  less  than  $5000  should  be 
included  in  Category  e.  Supplies. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amoimts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  "Non- 
Federal"  resources  mean  other  than  the 
OCS  funds  for  which  the  applicant  is 


applying.  Therefore,  mobilized  funds 
from  other  Federal  programs,  such  as 
the  Job  Training  Partnership  Act 
program,  should  be  entered  on  these 
lines.  Provide  a  brief  listing  of  these 
"non-Federal"  resources  on  a  separate 
sheet  and  describe  whether  it  is  a 
grantee-incurred  cost  or  a  third-party 
cash  or  in-kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  under  the  Public- 
Private  Partnerships  program  element. 

Except  in  unusual  situations,  this 
docimientation  must  be  in  the  form  of 
letters  of  commitment  fit>m  the 
organization(s)/individual(s)  &t>m 
which  resources  will  be  received.  (Note: 
Even  though  there  is  no  matching 
requirement  for  the  )OLI  Program, 
grantees  will  be  held  accountable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application.  (See  Part  IV. 
Element  V.) 

This  Section  should  be  completed  in 
accordance  with  the  instructions 
provided. 

Sections  D,  E,  and  F  may  be  left  blank. 

A  supporting  Budget  Narrative  must 
be  submitted  providing  details  of 
expenditures  under  each  budget 
category,  and  justification  of  dollar 
amounts  whidi  relate  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project.  (See  Part  FV. 
Element  VI) 

C.  SF-424B  Assurances-Non- 
Construction 

All  applicants  must  fill  out,  sign,  date 
and  return  the  "Assurances"  with  the 
application.  (See  Attachment  D.) 

Part  Vn— Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  application  submission  should 
include  a  signed  original  and  four 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents; 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally;  (Note:  The  original 
SF— 424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant  organization.) 

3.  Budget  Information-Non- 
Construction  Programs — (SF-424A); 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B,  SF-424A; 


5.  Certifications  and  Assurance 
Required  for  Non-construction 
Programs,  as  follows: 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs".  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  their 
application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications.  Copies  of  the  certifications 
and  assurance  are  located  at  the  end  of 
this  Aimouncement. 

6.  Certification  Regarding 
Environmental  Tobacco  Smoke — 
Signature  on  the  application  attests  to 
the  applicants  intent  to  comply  with  the 
requirements  of  the  Pro-Children  Act  of 
1994  (no  signature  required  on  form). 

7.  An  Executive  Summary — ^not  to 
exceed  300  words; 

8.  A  Project  Narrative  of  no  more  than 
30  pages,  consisting  of  the  Elements 
described  in  Part  IV  of  this 
Announcement  set  forth  in  the  order 
there  presented;  preceded  by  a 
consecutively  numbered  Table  of 
Contents  (not  to  be  counted  as  part  of 
the  30  pages). 

9.  Appendices — proof  of  non-profit 
tax-exempt  status  as  outlined  in  Part  II, 
Section  A;  proof  that  the  organization  is 
a  community  development  corporation, 
if  applying  under  the  CDC  Set-aside; 
commitments  from  ofiicials  of 
businesses  that  will  be  expanded  or 
franchised,  where  applicable; 
partnership  agreement  with  the 
designated  State  TANF  agency  and  CSE 
agency:  Single  Point  of  Contact 
comments,  if  applicable:  resiunes  and 
position  descriptions;  a  Business  Plan, 
where  required;  and  the  Maintenance  of 
Effort  Certification  (See  Part  II-J  and 
Attachment  M). 

The  total  niunber  of  pages  for  the 
narrative  portion  of  the  application 


package  must  not  exceed  30  pages, 
excluding  Appendices  and  Narrative 
Table  of  Contents. 

Pages  should  be  numbered 
sequentially  throughout,  including 
Appendices,  begiiming  with  the  SF  424 
as  Page  1. 

The  application  may  also  contain 
letters  that  show  collaboration  or 
substantive  commitments  to  the  project 
by  organizations  other  than  the 
designated  TANF  agency.  Such  letters 
are  not  part  of  the  narrative  and  should 
be  included  in  the  Appendices.  These 
letters  are.  therefore,  not  counted 
against  the  30  page  limit. 

B.  Application  Format 

AppUcations  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8  '/z  X  11  inch 
paper  only.  Applications  must  not 
include  colored,  oversized  or  folded 
materials.  Applications  should  not 
include  organizational  brochures  or 
other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  Such 
materials  will  not  be  reviewed  and  will 
be  discarded  if  included. 

Applications  must  not  be  bound  or 
enclosed  in  loose-leaf  binder  notebooks. 
Preferably,  applications  should  be  two- 
holed  punched  at  the  top  center  and 
fastened  separately  with  a  compressor 
slide  paper  fastener,  or  a  binder  clip. 

C.  Acknowledgement  of  Receipt 

Applicants  who  meet  the  initial 
screening  criteria  outlined  in  Part  V. 
Section  E.  1,  will  receive  within  ten 
days  after  the  deadline  date  for 
submission  of  applications,  an 
acknowledgement  with  an  assigned 
identification  number. 

Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  notice.  This 
mailing  label  should  reflect  the  mailing 
address  of  the  authorizing  official  who 
is  applying  on  behalf  of  the 
organization.  This  number  and  the 
program  letter  code.  i.e..  JO  or  JS.  must 
be  refierred  to  in  all  subsequent 
communications  with  OCS  concerning 
the  application.  If  an  acknowledgement 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  401-9234. 

Part  Vm-^ost  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 


draw  down  project  funds  will  be  made  . 
in  writing.  The  official  award  documeitt 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  whidi 
support  is  provided,  the  twms  and 
conditions  of  the  award,  and  the  total 
project  period  forwfaidi  support  is 
contemplated. 

B.  Attendance  at  EvakiatioQ  Workshops 

Project  directors  and  chief  evaluators 
will  be  required  to  attend  two  national 
evaluation  workshops  in  Washington, 
DC.  A  three-day  program  development 
and  evaluation  workshop  will  be 
scheduled  shortly  after  die  efiiective  date 
of  the  grant.  They  also  will  be  required 
to  attend,  as  presenters,  the  final  three- 
day  evaluation  workshop  on  utilization 
and  dissemination  to  be  held  at  the  end 
of  the  project  period.  Project  budgets 
must  include  funds  for  travel  to  and 
attendance  at  these  workshops.  (See  Part 
IV,  Element  VI,  Budget  Appropriateness 
and  Reasonableness.) 

C.  Reporting  Requirements 

Grantees  will  be  required  to  submit 
semi-annual  program  progress  and 
financial  reports  (SF  269)  as  well  as  a 
final  program  progress  and  financial 
report  within  90  days  of  the  expiration 
of  the  grant.  An  annual  evaluation 
report  will  be  due  30  days  after  each 
twelve  months.  A  written  policies  and 
procedures  manual  based  on  the 
findings  of  the  process  evaluation 
should  be  submitted  along  with  the  first 
annual  evaluation  report.  A  final 
evaluation  report  will  be  due  90  days 
after  the  expiration  of  the  grant. 

D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
profit organization)  and  OMB  Circular 
A-133. 

E.  Prohibitions  and  Requirements  with 
regard  to  Lobbying 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23. 1989. 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  oi^anizations.  Current  and 
prospective  recipients  (and  their  subtler 
contractors  and/or  grantees)  are 
prohibited  irom  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
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$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  hmds  for  piajnnent  to 
lobbyists.  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so.  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  sulnnitted  by  way  of 
declaration  and  certification.  The  law 
estabhshes  civil  penalties  for 
noncompliance  and  is  efiiactive  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23. 1989.  See 
Attachment  H.  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

F.  Applicable  Federal  Regulations 

Attachment  K  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the  Job 


Opportimities  for  Low-bicome 
Individuals  Program. 

Dated:  May  1. 1997. 
Danald  SykM, 
Director.  Office  of  Community  Services. 

Attachment  A 


Size  of  famly  unil 


Poverty 

guidelines 


Attachment  A— Continued 

Size  of  famiy  unit 

Poverty 
guidelines 

4.. 
5.. 
6.. 
7.. 
8.. 

— - 

20.070 
23.470 
26.870 
30.270 
33.670 

1997  Poverty  Income  Ouldelinee  for  the  48 
Contlguoue  SMm  and  the  DMrtct  of 
CokHnMa 

$7,890 
10,610 
13,330 
16,060 
18.770 
21.490 
24,210 
26,930 


1  

2 

3 

^    ••««•••••*•••••*••«••*•■••••••••••■••■•••• 

9   •••*>»■••■•••■•••**■••••••••>••■••••••••* 

O   •■•«■■*•*«>«••■••«•••«•■■•••»«•»■••••••■ 

7 

For  family  units  with  more  than  8 
bers,  add  $2,720  tar  each  addWonai 
bet.  (The  same  increment  appies  to  smalar 
family  sizes  also,  as  can  be  seen  in  tw  Ig- 
ures  above.) 


For  famiy  units  with  more  than  8  mem- 
bera,  add  $3,400  for  each  addWonal  mem- 
ber. (The  same  increment  applies  to  smaler 
family  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 

1997  Poverty  Income  QukMlnea  for  Hawai 


1997  Poverty  IncoflM  Quidainea  for  Alaafca 

2 

3 

9370 
13,270 
16.670 

1  9.070 

2 12.200 

3  15330 

4 „ 18.460 

5  91  'ifiQ 

6 ;....  24.720 

7 .....  27.860 

8 30.980 

For  tamiiy  units  with  more  than  8  mem- 
bere.  add  $3,130  for  each  addMonal  mem- 
ber. (The  same  increment  applies  to  smaler 
famity  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 
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iBStructions  for  the  SF  424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Proiect  (0348-0043),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET.  SEND  IT  TO 
THE  ADDRESS  PROVIDED  BY  THE 
SPONSORING  AGENCY. 

This  is  standard  form  used  by  applicants 
as  a  required  focesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicable)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  spaces(s) 
provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  of  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities.) 

13.  Self-explanatory. 

14.  List  of  applicant's  Congressional  * 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  an  existing 
award,  indicate  on^y  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  allowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Public  reportiiig  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  {ot 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  OKnpleting  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  thk  burden,  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET,  SEND  IT  TO 
THE  ADDRESS  PROVUffiD  BY  THE 
SPONSCHUNG  AGENCY. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  difiiBrent  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  ot  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  ntunber  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  function  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  of  each  line  in 
Colimm  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  se;>arate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appR^wiate  amounts  of  fiuids  needed  to 
supp<nt  the  project  for  the  first  funding 
pwkxl  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  faims  before  the  end  of  each 
funding  period  as  required  by  the  grantcHr 
agency.  Enter  in  Colimms  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Fedoal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  coliunns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  stKMild  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  twdgeted 
amount  (Federal  and  non-Fwleral)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  at  minus,  as 
appropriate,  the  amounts  showm  in  Columns 
(e)  and  (f).  The  amount(s)  in  Colunm  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  fr— Show  the  total  for  all  coliunns 
used. 

Section  B.  Budget  Categories 

In  the  colunm  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet  For 
each  imigram,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-4 — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6).  For  all  applications  (cm-  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Colunm  (g),  Line  S.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4),  Line  6^  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Li«  5. 

Line  7— Enter  the  estinuted  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subfract  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Colimm  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 


breakdown  by  function  or  activity  is  not 
necessary. 

Coliunn  (b)— Enter  the  contribution  to  ba 
made  by  the  applicant 

Column  (c>--£nter  the  amount  of  dw 
State's  cash  and  in-ldnd  contribution  if  die 
applicant  is  not  a  State  or  State  agmcy. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  pcriumn  blank 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— €nter  totals  in  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  far  each  of 
Columns  (b>-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  of  Line  5. 
Colunm  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  ail 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  (^amounts  oo 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Colunm  (a). 
Section  A.  A  breakdown  by  fimction  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  fiinds  which  %vill  be 
needed  to  complete  the  prognm  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completwl 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  sulmit  additi(Mial 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additioiul  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 


Public  reporting  burden  for  this  collectimi 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
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oonunents  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Managenwnt  and  Budget,  Paperwork 
Reduction  Pioiect  (0340-0043).  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
CX)MPLETED  FORM  TO  THE  OFFICE  OF 
MANACXMENT  AND  BUDCST,  SEND  rr  TO 
THE  ADDRESS  PROVIDED  BY  THE 
SPONSORING  ACXNCY. 

NotR  Certain  of  these  assurances  may  not 
be  applicable  to  your  pr«^ect  or  program.  If 
you  have  questions,  pleese  contact  the 
•warding  agency.  Further,  certain  Federal 
awarding  aosncies  may  require  applicants  to 
certify  to  additional  assurancsa.  U  such  is  the 
cam,  you  wrill  be  notified. 

As  the  duty  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  proiect  costs)  to  ensuie 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Cmnptroller  General  of  United  States,  and  if 
appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  reccids,  books,  papers, 
or  documents  related  to  the  award:  and  wrill 
eetablish  a  proper  accounting  system  in 
accordance  with  generally  eccepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safisguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  preeents  the 
appearance  of  personal  or  crgani2ational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  compfy  with  the  Inteiguvei  umental 
Personnel  Act  of  1970  (42  U.S.C  $$4728- 
4783)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  at  OPM't  Standards 
far  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

8.  Will  comply  with  all  Federal  statutee 
relating  to  nondiscrimination.  Theee  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (Pub.  L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  DC  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  $$  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  besis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (19  U.S.C  $  7M). 
which  prohibits  discrimination  on  the  besis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C  $6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (Pub.  L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  to  1970  (Pub.  L  91-616). 


as  amended,  relating  to  nondiscrimination  on 
the  basis  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  $$  523  and  527  of  the  Public 
Health  Service  Act  of  1919  (42  U.S.C  290 
dd-3  and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Titie  VIII  of  the  Qvil 
Rights  At  of  1968  (42  U.S.C  $  360  et  seq.), 
as  amended,  relating  to  non-discriminatioo 
in  the  sale,  rental  or  financing  of  housing;  (i) 
any  other  nondiscrimination  provisioas  in 
the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being 
made;  an  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  die  applicatioD. 

7.  Will  comply,  or  has  already  complied, 
%vith  the  requkement  of  Titles  U  and  ID  of  the 
Uniform  Rnocation  Assistance  an  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub  .L.  91-646  which  provide  for  &ir  and 
equitable  treatment  of  person  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  fat  project  purpoee 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Hatch  Act  (5  U.S.C 

SS 1501-150S  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  ctHnply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.SC 
$$  276a  to  276*-7),  the  Copeland  Act  (40 
U.S.C  $$  278c  and  18  U.S.C  $$  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  $$  327-333).  regarding  labor 
standards  for  federally  assisted  consttuction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234)  wdiich  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insiiranoe  if  the  total  cost  of  insurable 
constnictimi  and  acquisition  is  SIO^MM  or 


12.  Will  comply  with  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  $$  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  award  agency  in 
assuring  compliance  vrith  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  (rf  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469ft-l  et  seq.). 

14.  Will  comply  %vith  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  awfard  of 
assistance. 

15.  Will  compfy  with  the  laboratory 
Animal  Wel&re  Act  of  1966  (P.L.  89-544.  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  far  research  teaching, 
or  other  activities  supported  by  this  awrard  of 
assistance. 

16.  Will  compfy  with  the  lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  $$4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

.  17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  writh  the  Single  Audit  Act  of  1964 
or  OMB  Circular  Na  A-133,  Audits  of 
Institutions  of  Higher  I^wming  and  other 
Non-profit  Institutions. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Fednal  Laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  o/ Authorised  Certifying  Offidai 
Tide 


Applicant  Organization 


11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  qualify  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (  P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  vtolating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  tvetlands  purstant  to  EO  11990;  (d) 
eval\iation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  $$  1451  et  seq.);  (f)  confmmify  of 
Federal  action  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  $$  7401  et  seq.):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 


Date  Submitted 


E 


This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988: 45  CFR  Part  76. 
Subpart,  F.  Sactioos  76.e30(c)  and  (dX2)  and 
76.645(aXl)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-Wira  AND  STATE  AGENCY- 
WIDE  certifications,  and  fat  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  pint  is:  Division  of  Grants 
Managment  and  Oversight,  Office  of 
Management  and  Acquisition,  Departmrnit  of 
Health  and  Hiunan  Services,  Room  517-D, 
200  Independence  Avenue,  SW  Washington, 
DC  20201. 

Ceftificatfoa  Ragardiag  Dnig-Frae 
Warkplaoe  Raqidramanli  (Inatnictiaas  far 
Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 


reliance  is  placed  when  the  agency  awards 
the  grant  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  felse 
certification,  or  otiierwise  violates  the 
roquiremeots  of  the  Drug-Free  Workplace 
KA.  the  agency,  in  addition  to  any  (Mher 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Woilq>lace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  tmder  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  wrotkplaoe 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  dncriptions 
may  be  used  (e.g..  all  vehicles  of  a  mass 
transit  authorify  or  State  highway  department 
wrfaile  in  operation.  State  employees  in  each 
local  unmnployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  worlcplace  identified  to  the  agency 
changes  during  the  perCormance  of  the  grant, 
the  grantee  shall  inform  the  ^ency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitioiu  of  terms  in  the 
Nonprocurement  Suspension  and  Driiarment 
common  rufe  and  Drug-Free  Workplace 
common  rule  appfy  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substanees  means  a  controlled 
substance  in  Schedule  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C  812) 
and  as  further  defined  by  regulation  (21 CTR 
1308.11  through  1308.15): 

Conviction  means  a  fiiiding  of  guilt 
(including  a  plea  of  nolo  contenaere)  or 
impositfon  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  reeponsibilify 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufrwaure.  distibuiton.  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  wrork 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employMS 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  persoimel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  %vork  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.).  volunteers, 
even  if  used  to  meet  a  matrhing  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll:  or  employees  of  sub 
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recipients  or  subcontractors  in  covered 
woilq>laces). 

CertificatiaB  Regarding  Dr^-Fk«e 
WorkpiMef 


Ahmnate  I.  (GrantBes  Other  nan 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  worlq>lace  by: 

(a)  Pidilishing  a  statnnent  notifying 
employees  that  the  imlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohildted  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  infinm  empfoyees 
about — 

(1)  The  dangers  of  drag  abuse  in  the 
wixiqilace: 

(2)  Tbe  grantee's  policy  of  iMin»«iiiiiig  « 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drag  abuse  violations 
occurring  in  the  workplttoe; 

(c)  Mddng  it  a  requirement  that  each 
employee  to  be  ""gi^gaH  in  the  performance 
of  die  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  empk^ree  in  the  statement 
required  by  paragrq>h  (a)  that,  as  a  condition 
of  empfoyment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 


(2)  Notify  the  onployer  in  writing  of  his  or 
her  omvictitm  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  ralendar  days  after  such 
oonvictfon: 

(e)  Notifying  the  agency  in  writing,  %vithin 
ten  calendar  days  af^  receiving  notice  tmder 
paragraph  (d)(2)  from  an  eiiq>loyee  or 
othOTwiae  receiving  actual  notice  of  such 
convictioiL  Empfoyers  of  convicted 
employees  must  {wovide  notice,  in#;liiriing 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activify  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  numher(s)  of  each 
affected  grant; 

(f)  Tal±ig  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to  any 
enq>loyee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  an  including 
termination,  consistent  with  the 
requirements  of  the  Rriiabilitation  Act  of 
1973.  as  amended:  or 

(2)  Requiring  such  employee  to  partidpete 
satisfactorify  in  a  drag  abuse  assistance  or 
rehabilitatfon  program  improved  for  such 
purposes  by  a  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency: 

(g)  Making  a  good  faith  effort  to  omtinue 
to  maintain  a  drug-free  worlq>laoe  through 
implementation  of  paragraphs  (a),  (b).  (c).  (d). 
(e).and(f). 


(B)  The  grantee  may  insert  in  the  space 
provided  below  the  8ite(s)  for  the 
performance  of  wcKk  done  in  connection 
with  the  specific  grant 

Place  of  Performance  (Street  address,  dfy. 
counfy.  state,  zip  code) 


Check  D  if  there  an  workplaces  on  file  that 
an  not  identified  here. 

Ahemate  H.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawfiil  manufacture,  distribution, 
dispensing,  posseasion.  or  use  of  a  controlled 
substance  in  mnAitrting  my  activity  with  the 
grant 

(b)  If  convicted  of  a  criminal  drug  ofiMise 
resulting  from  a  violation  nmirring  dwi^ 
the  oondact  of  any  ^ut  activify.  he  or  she 
will  report  the  ooavictioo.  in  witting.  witUn 
10  ralendar  days  of  the  conviction,  to  eveqr 
grant  officer  or  other  designee,  unless  die 
Federal  egency  designates  a  camral  point  far 
the  receipt  of  such  flotioaB.  When  notice  is 
made  to  sudi  a  central  point,  it  shall  i'Mrlwit 
the  idantificatitm  aumbeHri  (rfeach  eflfer^ed 
grant 

[55  FR  216M.  21702.  May  25,  tMO| 


ihsdvctions /br  CiBft^Scotion 

1.  By  signing  and  sufamttting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  cartificatian  set  out  bdow. 

2.  The  inabilify  of  a  person  to  provide  the 
nwtifinatinn  required  below  will  not 
necessaiify  result  in  denial  of  participetioo  in 
this  covered  twnsartion  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  caimot  provide  die  "■'♦<*>^»«im  set 
out  briow.  The  certification  or  e9q>lanation 
will  be  considered  in  oconectian  with  the 
d^Mrtmmt  or  agencjr's  determination 
whether  to  enter  into  this  tiansactioiL 
Howraver,  fulure  of  the  prospective  primary 
participant  to  frirnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
frmn  participatiMi  in  this  transaction. 

3.  "The  certification  in  this  clause  is  a 
material  representation  of  fact  iqx»  wfaioh 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
proepective  primary  participant  knovringly 
rendlerad  an  erroneous  certification,  in 
addition  to  other  remedies  availabfe  to  the 
Federal  Govenunmt.  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notioe  to  the 
department  or  egency  to  ndiich  this  propoaal 
is  submitted  if  at  any  time  the  proepective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroDBOus  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debaited. 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  peracm.  primary 
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covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  {>articipant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lo%ver  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  volimtarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction.  ' 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction." 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  partici[>ant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  h4othing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
particiftant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
debulL 


CsftiScatioo  Regarding  Oebannent, 
SoBpension,  and  Other  Responsibility 
Matters — Primary  Covercd  Trantftiona 

(1)  The  prospective  primary  p>articipant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 


(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

ft))  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
folsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Certification  RggTding  1 
SnapensiiMi,  IneligibiUty  and  Vohmtacy 
Exclusion — Lowar  Tier  Covared 
Transactions 

Instnictions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that,    «. 
((Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 


transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4.  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to. 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment.  , 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Vohintaiy 
Exclusion — Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principles  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  <H' 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Attachment  G— OMB  Slate  Single  Point  of 
Contact  Listing;  September  1996 

Arizona 

Joni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone:  (602) 
280-1315.  FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Qearinghouse,  Office  of  Inteigovemmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  Arkansas  72203, 
Telephone:  (501)  682-1074.  FAX:  (501) 
682-5206 

California 

Grants  Coordinator,  Office  of  Planning  k 
Research,  1400  Tenth  Street.  Room  121, 
Sacramento,  California  95814,  Telephone: 
(916)  323-7480.  FAX:  (916)  323-3018 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact. 
Executive  Department,  Thomas  Collins 
Building,  P.O.  Box  1401,  Dover,  Delaware 
19903.  Telephone:  (302)  739-3326.  FAX: 
(302)  739-5661 

District  of  Golimibia 

Charles  Nichols.  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  Dev.,  717 
14th  Street,  NW..  Suite  500,  Washington, 
DC  20005,  Telephone:  (202)  727-6554, 
FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs.  2740  Centerview 
Drive.  Tallahassee,  Florida  32399-2100. 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

Georgia 

Tom  L.  Raid.  III.  Administrator,  Georgia  State 
Clearinghouse,  254  Washington  Street, 
SW.,  Room  40IJ,  Atlanta,  Georgia  30334, 
Telephone:  (404)  656-3855  or  (404)  656- 
3829,  FAX:  (404)  656-7938 

Illinois 

Virginia  Bova,  State  Single  Point  of  Contact. 
Illinois  Department  of  Commerce  and 
Conmiunity  Affairs.  )ames  R.  Thompson 
Center.  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  60601.  Telephone:  (312) 
814-6028,  FAX  (312)  814-1800 

Indiana 

Amy  Brevrer,  State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-5619.  FAX:  (317) 
233-3323 

Io%va 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309.  Telephone:  (515) 
242-4719.  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Governor. 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382, 
FAX:  (502)  573-2512 


Maine 

Joyce  Benson,  State  Plaiming  Office,  State 
House  Station  «38,  Augusta,  Maine  04333, 
Telephone:  (207)  287-3261.  FAX:  (207) 
287-6489 

Maryland 

William  G.  Carroll.  Manager.  State 
Clearinghouse  for  Inteigovemmental 
Assistance,  Maryland  Office  of  Planning, 
301  W.  Preston  Street,  Room  1104, 
Baltimore,  Maryland  21201-2365.  Staff 
Contact:  Linda  )aney,  Telephone:  (410) 
767-4490,  FAX:  (410)  767-4480 

Michigan 

Richard  Piatt,  Southeast  Michigan  Council  of 
Governments,  1900  Edison  Plaza.  660  Plaza 
Drive.  Detroit,  Michigan  48226.  Telephone: 
(313)  961-4266.  FAX:  (313)  961-4869 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and 
Aihninistration.  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762,  FAX:  (601) 
359-6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Qearinghouse. 
Office  of  Administration,  P.O.  Box  809. 
Room  760,  Truman  Building,  Jefferson 
City.  Missouri  65102,  Telephone:  (314) 
751-4834,  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration.  State 
Clearinghouse.  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone:  (702)  687- 
4065,  FAX:  (702)  687-3983 

New  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  Stete  Planning,  Attn: 
Intergovenunental  Review  Process,  Mike 
Blake.  2'/<z  Beacon  Street.  Concord.  New 
Hampshire  03301.  Telephone:  (603)  271- 
2155,  FAX:  (603)  271-1728 

New  Mexico 

Robert  Peters,  State  Budget  Division.  Roran 
190  Bataan  Memorial  Building.  Santa  Fe. 
New  Mexico  87503.  Telephone:  (505)  827- 
3640, 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone:  (518)  474-1605 

North  Carolina 

Chrys  Baggett,  Director,  N.C  State 
Qearinghouse.  Office  of  the  Secretary  of 
Admin..  116  West  Jones  Street.  Raleigh. 
North  Carolina  27603-8003,  Telephone: 
(919)  733-7232,  FAX:  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094,  FAX:  (701)  224-2308 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Qearinghouse,  Office  of  Buc^t  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  CHiio  43266-0411.  Please 


direct  correspondence  and  questions  about 
inteigovemmental  review  to:  Linda  Wise. 
Telephone:  (614)  466-^)698,  FAX:  (614) 
466-5400 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration,  Division  of 
Planning.  One  Capitol  Hill,  4th  Floor. 
Providence.  Rhode  Island  02908-5870. 
Telephone:  (401)  277-2656,  FAX:  (401) 
277-2083.  Please  direct  correspondence 
and  questions  to:  Review  Coordinator. 
Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477.  Columbia.  South  Carolina  29201. 
Telephone:  (803)  734-0494.  FAX:  (803) 
734-0385 

Texas 

Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1888 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse. , 
Office  of  Planning  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  Qty.  Utah  84114, 
Telephone:  (801)  538-1535.  FAX:  (801) 
538-1547 

West  Virginia 

Fred  Cutlip,  Director,  Cmnmimity 
Development  Division,  W.  Viiginia 
Development  Office,  Building  16,  Room 
553,  Charleston.  West  Viiginia  25305. 
Telephone:  (304)  558-4010.  FAX:  (304) 
558-3248 

Wisconsin 

Martha  Keroer,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street,  6th 
Floor.  P.O.  Box  7868,  Madison.  Wisconsin 
53707,  Telephone:  (608)  266-2125,  FAX: 
(608)  267-6931 

Wyoming 

Sheryl  Jeffiies,  State  Single  Point  of  Contact, 
Office  of  the  Goveroor,  State  Capitol,  Room 
124,  Cheyenne,  WY  82002,  Telephone: 
(307)  777-5930,  FAX:  (307)  632-3909 

remtories 

Guam 

Mr.  Giovanni  T.  SgambeUuri,  Director, 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O.  Box 
2950,  Agana,  Guam  96910,  Telephone: 
011-671-472-2285,  FAX:  011-671-472- 
2825 

Puerto  Rico 

Norma  Buigos/Jose  E.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office,  MiniUas 
Government  Center,  P.O.  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6190,  FAX: 
(809)  724-3270,  (809)  724-3103 

North  Mariana  Islands 

Mr.  Alvaro  A.  Santos.  Executive  Officer. 
Office  of  Management  and  Budget.  Office 
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of  the  Goveraor.  Saipan,  MP  96950. 
Telephone:  (670)  664-2256.  FAX:  (670) 
664-2272.  Contact  person:  Ms.  Jacobs  T. 
Seman,  Federal  Proigrams  Coordinator, 
Telephone:  (670)  664-2289,  FAX:  (670) 
664-2272 

Virgin  Islands 

)ose  George,  Director.  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station.  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802.  Please 
direct  all  questions  and  correspondence 
about  intergovernmental  review  to:  Linda 
Clarke,  Telephone:  (809)  774-0750.  FAX: 
(809)  776-0069 

AttacfaMBt  H— CBTtificatioB  Ragardiag 


far  Coalracli,  Graali,  Lams, 


The  undersigned  certifies,  to  the  best  of  his 
or  her  knowle^e  and  belief,  that: 

(1)  No  Federal  approfxiated  funds  have 
been  paid  or  «rill  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  CfMigress.  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  omtinuation. 


renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
at  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersig^ied  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
Inngiingn  of  this  certification  be  included  in 
the  award  documents  for  all  suba%vards  at  ail 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subredpients  shall  certify  and  discloae 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  tide  31,  U.S.  Code.  Any  peraoD 
who  Culs  to  file  the  required  certification 
shall  be  subject  to  a  dvil  penalty  of  not  less 
than  S10.000  and  not  more  than  S100.000  for 
each  such  failure. 


Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
imdersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Fana  to 
Report  Lobbying."  in  accordance  with  it» 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  dvil 
penalty  of  not  less  than  $10,000  and  not  more 
than  S100,000  for  each  such  failure. 

Signature 

fide 

Organization 

Date 


.Attachnent    H 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Complete  this  form  to  disclose  iobbyirtg  activities  pursuant  to  31  U.S.C.  13S2 
(See  reverse  for  puDhc  burden  disclosure.) 


1    Typa  of  Fadarai  Action: 


D  :: 


contract 
gram 

c.  cooperative  agreement 

d.  loan 

e.  loan  guaramee 
f  loan  mstjrartce 


2.  Status  of  Federal  Action: 


D  : 


bid/off  er/application 

b.  initial  award 

c.  post-award 


4.  Nama  and  Address  of  Reporting  Entity: 

D  Prime  Q    Subawardee 

Tier ff  known. 


Congrassional  District,  if  known 


6.  Federal  Deparmtant/Aganey: 


8.  Federal  Action  Nuntbar.  if  known: 


10.  a.  Nama  and  Address  of  Lobbying  Registrant 

(if  inan/iaual.  last  nam*,  first  namo.  Mil: 


3.  Rapon  Typa: 
|~n      a.  initiai  filing 


material  change 


For  mataiial  change  only 
Year  Quarter. 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is 
Address  of  Mma: 


Emar  Mama  and 


Congressional  District,  if  known 


7.  Fadarai  ^ogram  Name/Description: 
CFDA  Number,  if  appHcabla: 


9.  Award  Amount,  if  kmowm 

a 


b.  Indhriduala  Performing 

linckiding  addnss  if  dUfmoni  from  No.  lOal 

(last  nama.  first  nama.  Mil: 


Items  1 1  through  1 5  are  deleted. 


16  Iniermaiian  raquMtad  Hiraueh  ««•  lorm  ■  euilMnNd  bv  lift*  31 
U.S.C.  sacuon  1312.  Th*  awHaiMW  e<  loah»wq  MtivKMa  «  • 
•natanai  raorasamauon  ot  fact  uvan  »»*iieh  ratiansa  waa  otaead  bv  UM 
liar  aeeva  wtian  iMa  iranaaaMn  wraa  mmtt  or  awarad  mto.  T>Ma 
disciosura  m  raqiarad  purauant  to  31  U.S.C.  13S2.  Tl«a  mtarmacien 
«wa  ba  raoartad  ta  tita  Cangraaa  aaw  aii>iuia>  and  vmI  ba  i>aHaaia  tar 
PMfcbc  wapactian.  Any  paraan  «»kd  taia  to  Wa  tha  raqiarad  dwataaura 
than  ba  •ubiaet  to  a  evil  panikv  d  noi  laao  than  SIO.OOO  and  not 
mara  than  tlOO.OOO  far  aaah  auah  (aiMra. 


Signature:  _ 
Print  Name: 
Title:_ 


No.: 


Date: 


Fadarai  Uaa  OrWy: 


UMI 


BHjjNO  cooc  4ia«-ei-c 


24958 


Federal  Register  /  Vol.  62.  No.  88  /  Wednesday.  May  7.  1997  /  Notices 


[•H*J 


Attaduaant  I— Dapaitmant  of  Hsalth  ft 
Hnman  Serrkas,  Adminiatnttoii  fior 
GhiUm  and  Familias,  OfBca  of  Family 
Aaaiatancs.  Waahington,  DC  20447 

Jobs  Program  Directory 

Alabama 

Claire  Ealy.  Director,  Office  of  Work  and 

Training  Services,  Family  Assistance,  S. 

Gordon  Persons  Building  50  Ripley  Street, 

Montgomery,  Alabama  36130,  (334)  242- 

1950  Fax.  (334)  242-1086 

Alaska 

Val  Homer,  JOBS  Program  Officer,  Division 
of  Public  Assistance,  Department  of  Health 
and  Social  Services.  P.O.  Box  110640, 
Juneau.  Alaska  99811-0640,  (907)  465- 
5844  Fax  (907)  456-5154 

Arizona 

Gratchen  Evans,  Administrator,  JOBS/Food 
Stamp  Employment  and  Training 
Administration,  Dept.  of  Economic 
Security,  P.O.  Box  6123-710A,  Phoenix, 
Arizona  85005.  (602)  542-5954.  Fax  (602) 
542-6310 

Arkansas 

Debbie  Bousquet,  Manager,  Project 
SUCCESS,  Department  of  Human  Services, 
P.O.  Box  1437.  Mail  Slot  1230.  Little  Rock, 
Arkansas  72203,  (501)  682-8264,  Fax  (501) 
682-1469 

California 

William  Jordan,  Acting  Chief.  Employment  & 
Immigrations  Programs  Branch, 
Department  of  Social  Services,  744  P  Street 
M/S  6-700,  Sacramento.  California  95814, 
(916)  657-3442,  Fax  (916)  654-1516 

Colorado 

Mary  Kay  Cook,  Program  Manager.  New 
Directions/JOBS  Coordinator,  Department 
of  Human  Services  1575  Sherman  Street, 
Denver,  Colorado  80203.  (303)  866-2643, 
Fax (303) 866-5098 

Connecticut 

Nancy  Wiggett.  Program  Manager,  Planning 
Supervisor,  Family  Support  Team 
Department  of  Social  Services  25 
Sigoumey  Street.  Hartford,  Connecticut 
06106-5033,  (860)  424-5329,  Fax  (860) 
424-4966 

Delaware 

Rebecca  Varella,  Chief  Administrator, 
Employment  and  Training,  Division  of 
Social  Services.  P.O.  Box  906,  New  Castle, 
Delaware  19720,  (302)  577-4451.  Fax  (302) 
577-4405 

District  of  Columbia 

Garland  Hawkins,  Acting  Administrator. 
Bureau  of  Training  and  Employment 
Department  of  Human  Services  33  N  Street 
N.E.  Washington.  D.C  20001,  (202)  727- 
1293  Fax  (202)  727-6589 

Flocida 

Judith  Mcon,  Protect  Director,  Welfue 
Reform  &  Proiect  Independence, 
Department  of  Health  and  Rehabilitativa 
Services,  1317  Winewood  Boulevard. 
Building  45.  Room  421  Tallahassee. 
Florida  32399-0700  (904)  922-9622  Fax 
(904)  488-2589 


Georgia 

Sylvia  Elam.  Chief.  Employment  Services 
Unit  Division  of  Family  and  Children 
Services  Department  of  Human  Resources 
2  Peachtroe  Street  14th  Floor,  Room  318 
Atlanta,  Georgia  30303,  (404)  657-3737. 
Fax  (404)  657-3755 

Guam 

Julia  Beig,  Administntor,  Bureau  of 
Economic  Security,  P.O.  Box  2816,  Agana, 
Guam  96910.  (011-671)  734-7286. 

Hawaii 

Garry  Kemp,  Administrator,  Self-Sufficiency 

ft  Support  Services  Division,  Department 

of  Human  Services  1001  Bishop  Street. 

Suite  900,  Honolulu,  Hawaii  96813,  (808) 

586-7054,  Fax  (808)  586-5180 

Idaho 

Kathy  James,  Bureau  Chief,  Bureau  of  Faioily 
Self  Support.  Department  of  Health  and 
Wel&re/FACS,  P.O.  Box  83720,  450  West 
SUte  Street  7th  Floor  Boise,  Idaho  83720- 
0036.  (208)  334-6618.  Fax  (208)  334-6664 

Illinois 

Karan  Maxson,  Administrator,  Division  of 

Planning  and  Community  Services, 

Department  of  Public  Aid,  100  S.  Grand. 

2nd  Floor,  Springfield.  Illinois  62762,  (217) 

785-3300.  Fax  (217)  785-0875 

Indiana 

Jim  Martin.  Program  Manager,  IMPACT. 
Family  Social  Service  Administration  402 
W.  Washington,  Room  W  363  Indianapolis, 
Indiana  46204.  (317)  232-2002.  Fax  (317) 
232-4615 

Iowa 

Doug  Howard,  Coordinator,  Emplojrment  and 
Training  Programs,  Department  of  Human 
Services,  Fifth  Floor,  Hoover  State  Office 
Building,  Des  Moines,  Iowa  50319,  (515) 
281-8629,  Fax  (515)  281-7791 

Kansas 

Phyllis  Lewin.  Director.  Employment 
Preparation  Services.  Department  of  Social 
and  Rehabilitation  Services,  DSOB,  915 
SW  Harrison.  Topeka.  Kansas  66612-1500, 
(913)  296-3349,  Fax  (913)  296-0146 

Kentucky 

Sharon  Perry,  Staff  Assistant,  Office  for 
Families  and  Children,  Department  of 
Social  Insurance.  Cabinet  for  Human 
Resources,  275  E.  Main  Street,  Frankfurt 
Kentucky  40621.  (502)  564-3703.  Fax  (502) 
564-6907 

Louisiana 

John  Jett,  Director,  Project  Independence, 
Department  of  Social  Services,  P.O.  Box 
94065.  Baton  Rouge,  Louisiana  70804- 
9065,  (504)  342-2511.  Fax  (504)  342-2536 

Maine 

Baifaara  Van  Buigel.  ASPIRE  Coordinator. 
Bureau  of  Family  Independence, 
Department  of  Human  Services,  Statehouse 
Station,  #11.  32  Winthrop  Street,  AugusU. 
Maine  04333.  (207)  287-3309,  Fax  (207) 
287-5006 

Maryland 

Chariene  Gallion,  Executive  Director,  Office 
of  Project  Independence  Management. 


Department  of  Human  Resources.  Room 
714,  311  W.  Saratc^  Street,  Baltimore. 
Maryland  21201.  (410)  767-7119.  Fax  (410) 
333-0832 
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Massachusetts 

Dolores  Lewis,  Director.  Employment 
Services  Program,  Department  of 
Transitional  Assistance,  600  Washington 
Street.  Boston.  Massachusetts  02111,  (617) 
348-5931.  Fax  (617)  727-9153 

Michigan 

Daniel  Cleary.  Director.  OtBce  of  Employ. 

Policy  Coord.,  Department  of  Social 

Services,  235  S.  Grand  Avenue,  Suite  504. 

P.O.  Box  30037,  Lansing.  Michigan  48900. 

(517)  335-0015.  Fax  (517)  335-6453 

Minnesota 

Boimie  Becker,  Director,  Self-Sufficiency 
Program,  Department  of  Human  Services, 
444  Labyette  Road.  St.  Paul,  MiimesoU 
55155,  (612)  296-2499,  Fax  (612)  29fr-1818 

Mississippi 

Richard  Berry,  Director,  Office  of  JOBS, 
Mississippi  Department  of  Social  Services. 
750  North  State  Street,  5th  Floor.  Jackson. 
Mississippi  39202.  (601)  359-4854.  Fax 
(601)  359-4860 

Missouri 

Denise  Cross.  Assistant  Deputy  Director  of 
Welfare  Reform.  Income  Maintenance, 
Division  of  Family  Services,  P.O.  Box  88, 
Jefferson  City,  Missouri  65103.  (573)  751- 
3124,  Fax  (573)  526-4837 

Montana 

Linda  Currie,  JOBS  Program  Specialist.  Self- 
Sufficiency  Team,  Department  of  Social 
and  Rehabilitation  Services.  P.O.  Box  4210. 
Helena,  Montana  59604.  (406)  444-4099. 
Fax  (406)  444-2547 

Nebraska 

Margaret  Hall.  Public  Assistance 
Administrator.  Public  Assistance  Division. 
Department  of  Social  Services,  301 
Centennial  Mall  South,  P.O.  Box  95026. 
Lincoln,  Nebraska  68509,  (402)  471-3121. 
Fax  (402)  471-9455 

Nevada 

John  Alexander,  Employment  ft  Training 
Coordinator,  Nevada  State  Wel&re 
Division,  Capitol  Complex,  2527  North 
Carson  Street,  Carson  City.  Nevada  89710 
(702)  687-4143,  Fax  (702)  687-1079 

New  Hampshire 

Arthur  Chicaderis,  JOBS  Administrator, 
Employment  Support  Services,  Office  of 
Economic  Services,  Division  of  Htmian 
Services.  Department  of  Health  and  Human 
Services,  6  Hazen  Drive,  Concord,  New 
Hampshire  03301-6521.  (603)  271-4249. 
Fax  (603)  271-4637 

New  Jersey 

Karen  Highsmith.  Acting  Director,  Division 
of  Family  Development,  Department  of 
Human  Services,  CN  716, 6  Quakerbridge 
Plaza,  Trenton,  New  Jersey  08625,  (609) 
588-2411.  Fax  (609)  588-3391 

New  Mexico 

Mariae  McFadden.  Bureau  Chief  for  Family 
.    Self-Sufficiency.  Income  Support  Division. 


Human  Services  Department,  P.O.  Box 
2348,  Santa  Fe,  New  Mexico  87500,  (505) ' 
827-7262,  Fax  (505)  827-7203 

New  York 

Ms.  Patricia  A.  Stevens,  Deputy 
Commissioner,  Department  of  Social 
Services,  Division  of  Temporary 
Assistance,  40  North  Pearl  Street,  Albany, 
New  York  12243,  (518)  474-9222,  Fax 
(518)  474-9347     . 

North  Carolina 

Pheon  Beal,  Assoc.  Employment  Programs 
Section,  Department  of  Human  Resources, 
325  North  Salisbury  Street,  Raleigh,  North 
Carolina  27611,  (919)  733-2873,  Fax  (919) 
715-5457 

North  Dakota 

Gloria  House,  JOBS  Administrator, 
Department  of  Htunan  Services,  600  E. 
Boulevard,  Bismarck,  North  Dakota  58505- 
0250,  (701)  328-4005,  Fax  (701)  328-1544 

Ohio 

Joel  Rabb,  Director,  Bureau  of  Welfare  Reform 
and  JOBS,  Department  of  Human  Services, 
State  Office  Tower,  31st  Floor,  30  East 
Broad  Street.  Columbus,  Ohio  43266-0423, 
(614)  466-3196.  Fax  (614)  728-2984 

Oklahoma 

Raymond  Haddock,  Division  Administrator, 
Family  Services  Division,  Department  of 
Human  Services,  P.O.  Box  2S352. 
Oklahoma  City.  Oklahoma  73125. 

(405)  521-3076,  Fax  (405)  521-4158 

Oregon 

Susan  Smit,  JOBS  Services  Manager, 
Department  of  Human  Resources.  Adult 
and  Family  Services  500  Summer  Street, 
N.E..  Salem,  Oregon  97310-1013,  (503)      - 
945-6115,  Fax (503) 373-7200 

Pennsylvania 

David  Florey,  Director,  Bureau  of 
Employment  and  Training  Program, 
Departaient  of  Public  Welfare,  P.O.  Box 
2675.  Harrisburg,  Peimsylvania  17105, 
(717)  787-8613,  Fax  (717)  787-6765 

Puerto  Rico 

Myrta  Monges,  JOBS  Director,  Department  of 
the  Family,  Administration  of  Social 
Economic  Development,  Isia  Grande, 
Building  «10,  P.O.  Box  11398,  Santurce. 
Puerto  Rico  00910,  (809)  722-0045,  Fax 
(809)  722-0275 

Rhode  Island 

Sherry  Campanelli,  Associate  Director. 
Community  Services.  Department  of 
Human  Services.  600  New  London 
Avenue,  Cranston,  Rhode  Island  02920, 
(401)  464-2423.  Fax  (401)  464-1876 

South  Carolina 

Hiram  Spain,  Director,  Business  Industrial 
Relations,  Office  of  Family  Independence, 
P.O.  Box  1520,  Columbia,  South  Carolina 
29202,  (803)  737-5916,  Fax  (803)  734-6093 

South  DakoU 

Julie  Osnes.  Food  Stamps  Administrator, 
Office  of  Family  Independence. 
Department  of  Social  Services,  700 
Governors  Drive,  Pierre,  South  Dakota 
57501,  (60S)  773-3493,  Fax  (605)  773-6843 


Tennessee 

Wanda  Moore,  Director  of  Program  Services, 
Department  of  Human  Services,  12th  Floor. 
400  Deadericks,  Nashville,  Tennessee 
37248.  (615)  313-4866,  Fax  (615)  741-4165 

Texas 

Irma  Bermea,  Deputy  Commissioner  for, ' 
Customer  Self  Support,  DHS,  P.O.  Box 
149030,  MC  E-309,  Austin,  Texas  78714- 
9030.  (512)  450-4140,  Fax  (512)  438-4318 

Utah 

Helen  Thatcher,  Assistant  Director,  Office  of 
Family  Support  Department  of  Human 
Services  120  North  200  West,  Salt  Lake 
aty.  Utah  84145-0500,  (801)  538-8231. 
Fax  (801)  538-4212 

Vermont 

Steve  Gold.  Directs.  REACH-UP  Program. 
Department  of  Social  Welfare,  State  Office 
Building.  103  South  Main  Street 
Waterbury,  Vermont  05676,  (802)  241- 
2834 

Virgin  Islands 

Ermin  Boshulte,  Director,  Public  Assistance 
Programs,  Department  of  Hujnan  Services, 
Financial  Programs  Division,  Knud  Hansen 
Complex— Building  A.  1303  Hospital 
Ground,  Charlotte  Amalie,  V.I.  00802,  (809) 
774-4673 

Virginia 

David  Olds,  Program  Manager,  Employment 
Services,  Department  of  Social  Services, 
730  E.  Broad  Street,  2nd  Floor,  Richmond, 
Virginia  23219-1849,  (804)  692-1229,  Fax 
(804)  692-2209 

Washington 

Liz  Dunbar,  Director,  Division  of 
Employment  ft  Social  Services,  Department 
of  Social  and  Health  Services,  P.O.  Box 
45470, 1009  College  Street  S.E.  Olympia. 
Washington  98504-5470,  (360)  438-8400, 
Fax  (360)  438-8258 

Went  Virginia 

Sharon  Patemo,  Director,  Office  of  Family 
Sup  x>rt.  Department  of  Health  and, 
HuiTian  Resources,  Building  6,  State 
Capitol  Office  Ccunplex,  Clurleston.  West 
Virginia  25305,  (304)  558-5203.  Fax  (304) 
558-3240 

Wisconsin 

J.  Jean  Rogers,  Administrator,  Division  of 
Economic  Support,  Department  of  Health 
and  Social  Services,  P.O.  Box  7935, 1  West 
Wilson  Street,  Madison,  Wisconsin  53707- 
7935,  (608)  266-3035,  Fax  (608)  261-6376 

Wyoming 

Ken  Kaz,  WelCare  Reform  Program  Manager, 
Program  and  Policy  Division,  Department 
of  Family  Services,  Hathaway  Building, 
Third  Floor,  2300  Capitol  Avenue, 
Cheyenne,  Wycnning  82002-0490,  (307) 
777-5841,  Fax  (307)  777-3693 

Attacfainent  J— Certification  Raganliog 
EnrinMUDental  Tobaoca  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
pwtion  of  any  indoor  routinely  owned  or 


leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the  services 
we  funded  by  Federal  pro-ams  either 
directly  or  tluough  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SlOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicantygrantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Attachment  K— DHHS  Sagnlatiaas  Applyi^ 
to  All  Applkania/  Grantoea  Under  the  Job 
Opportunitiea  fior  Low-Inooaw  Individuab 
(JOLI)  Program 

Title  45  of  the  Code  of  Federal  Regulatioru: 
Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — ^Administration  of  Grants  (grants 

and  sub-grants  to  entities) 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 

Subpart  F— Drug  Fkm  Workplace 
RwyHnrnanta 

Part  80— Non-Discrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI  of 
the  Ciyil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and  845 
of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federid  Financial  Assistance 

Part  85 — Enforcement  of  Non-Discrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the  Department  of 
Health  and  Human  Services 

Part  86  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Bagiatw,  March  11, 
1988) 

Part  93— New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human  Services 
Programs  and  Activities 
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Plan 

The  business  plan  is  one  of  the  maior 
components  that  will  be  evaluated  by  OCS  to 
determine  the  feasibility  of  a  jobs  creatioa 
project  A  business  plan  must  be  included  if. 
the  applicant  is  proposing  to  establish  a  new 
identificated  business,  or  if  the  applicant  will 
be  providing  assistance  to  a  private  third- 
paity  employer  for  the  development  or 
expansion  of  a  pre-identified  business. 

The  foUo%iring  guidelines  were  written  to 
cover  a  variety  of  possibilities  regarding  the 
requirements  of  a  business  plan.  Rigid 
adharence  to  them  is  not  possible  nor  even 
desirable  for  all  projects.  For  example,  a 
business  plan  ft>r  a  service  business  would 
not  require  discussion  of  manufscturing  nor 
product  designs.  Therefore,  the  business 
plans  should  be  prepared  in  accordance  with 
the  fiollowing  guidelines: 

1.  77m  business  and  its  industry.  This 
Kiel  ion  should  describe  the  nature  and 
history  of  the  business  and  include 
background  cm  its  industry. 

a.  The  Business:  as  a  legid  entity;  the 
geneial  business  category; 

b.  Description  and  Discussion  of  Industry: 
Current  status  and  prospects  for  the  industry. 

2.  Products  and  Services:  This  section 
deals  with  the  folloMring: 

a.  Description:  Describe  in  detail  the 
products  at  services  to  be  sold; 

b.  Ptvphetary  Position:  Describe 
proprietary  isatures,  if  any,  of  the  product. 
e.g.  patents,  trade  secrets;  and, 

c.  Potential:  Features  of  the  {noduct  or 
service  that  may  give  it  an  advantage  over  the 
<iiMiH>ellli<iii 

3.  Market  Research  and  Evaluation:  This 
ml  lull  should  present  siifficient  information 
to  show  that  the  product  or  service  has  a 
t^ihftt"*"*  market  and  can  achieve  sales  in 
the  Cace  of  competition; 

a.  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  product  or 
aeivice  by  market  segment: 

b.  ktarioet  Sixe  and  Trends:  State  the  size 
of  die  current  total  market  for  the  product  or 
MTvice  oQered; 

c  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of  competitive 
products  and  services:  and, 

d.  Estimated  Market  Share  and  Sales: 
Describe  the  characteristics  of  the  product  or 
service  that  will  make  it  competitive  in  the 
current  market. 

4.  MorfceCmg  Pfon:  The  mariwting  plan 
must  describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it  The  marketing 
plan  thA'|l«^  detail  the  (Hoduct,  pricing, 
distribution,  and  promotion  str^egies  that 
will  be  used  to  ac^eve  the  estimated  market 
share  and  sales  projections.  The  plan  should 
address  the  following  topics — Ovenll 
Marketing  Strategy.  Packaging,  Service  and 
Warranty,  Pricing.  Distribution  and 
Promotion. 

5.  Design  and  Dev^opment  Pkuu:  This 
section  of  the  plan  should  cover  items  such 
as  Development  Status,  Tasks.  Difficulties 
and  Risks,  Product  Improvement.  New 
Producta  and  Costs.  If  the  product,  procees  or 
service  of  the  proposed  venture  requires  any 
design  and  development  beHcxe  it  is  ready  to 
be  placed  on  the  market,  the  nature  and 
extant  and  cost  of  this  %ro(k  should  be  fully 


6.  Manufacturing  and  Operations  Plan:  A 
manu£actiiring  and  operations  plan  should 
describe  the  Und  of  hcilities.  plant  location, 
space,  capital  equipment  and  labor  force 
(part  and/or  fuU  time  and  wage  structure) 
that  are  required  to  provide  the  company's 
product  or  service. 

7.  Management  Team:  This  section  must 
include  a  description  of:  the  key  management 
persoimel  and  their  primary  duties; 
compensation  and/or  ownership;  the 
organizational  structure;  Board  of  Directors; 
management  assistance  and  training  needs; 
and,  supporting  profisssional  services.  The 
management  team  is  key  in  starting  and 
operating  a  successful  business.  The 
management  team  should  be  committed  nvith 
a  proper  balance  of  technical,  managerial  and 
business  skills,  and  experience  in  operating 
the  proposed  business. 

8.  Overall  Schedule:  This  section  must 
include  a  month-by-month  schedule  that 
shows  the  timing  of  such  major  events, 
activities  and  accomplishments  involving 
product  development,  maricet  planning,  sales 
programs,  and  production  and  operations. 
SufBdent  detail  should  be  included  to  show 
the  correlation  between  the  timing  of  the 
primary  tasks  required  to  accomplish  each 
activity. 

9.  Critical  Risks  and  Assumptions:  This 
section  should  include  a  description  of  the 
risks  and  critical  assumptions/problems 
relating  to  the  industry,  the  venture,  its 
personnel,  the  product's  market  appeal,  and 
the  Hming  and  fiimnring  of  the  venture. 
Identify  and  discniss  the  critical  assimiptions/ 
problems  to  ovocome  in  the  Business  Plan. 
Major  problems  must  clearly  identify 
problems  to  be  solved  to  develop  the  venture. 

10.  Community  Benefits:  The  applicant 
should  describe  how  the  proposed  project 
%vill  contribute  to  the  local  economy, 
community  and  human  economic 
development  within  the  project's  target  area. 

11.  The  Financial  Plan:  The  Financial  Plan 
is  basic  to  the  development  of  a  Business 
Plan.  Ita  purpose  is  to  indicate  the  project's 
potential  and  the  timetable  for  financial  self- 
sufficiency  of  the  business.  In  developing  the 
Financial  Plan,  the  following  exhibits  must 
be  prepared  for  the  first  three  years  of  the 
business'  operation: 

a.  Profit  and  Loss  FcHecasts-quarterly  for 
each  year, 

b.  Cash  Flow  Projections-quarterly  for  each 
year, 

c.  Pro  forma  balance  sheeta-quarterly  for 
each  year, 

d.  hiitial  sources  of  project  funds; 

e.  Initial  uses  of  project  fimds;  and 

C.  Any  future  capital  requirements  and 
sources. 

12.  Facilities.  If  rearrangement  or  alteration 
of  existing  facilities  is  required  to  implement 
the  project,  the  applicant  must  describe  and 
justify  such  changes  and  related  costa. 

t  M— Caitificatiaa  Ragarding 
MafEObrt 

In  accordanoe  with  the  applicable  program 
stBtute(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 
performed  under  the  Job  Opportunities  for 


Low-Income  Individuals  Program  by 

'_ ,  will  be  in  addition  to, 

and  not  in  substitution  for,  comparable 
activities  previously  carried  on  without 
Federal  assistance. 

Signature  of  Authorized  Certifying  Official 

fiSe 

Date 

Attachment  N— Updated— Fobmary  •,  1M7 

State  Child  Support  Enforcement  Agencies 

Alabama 

Philip  Browning.  Director,  Department  of 
Human  Resources,  Division  of  Child 
Support,  50  Ripley  Street,  Montgomery,  AL 
36130-1801,  Phone  (334)  242-9300,  FAX: 
(334)  242-0606 

Alaska 

Glenda  Straube,  Director,  Child  Support 
Enforcement  Division,  550  West  7th 
Avenue,  2nd  Floor,  Anchorage,  AK  99501- 
6699,  Phone  (907)  269-6804.  FAX:  (907) 
269-6868 

American  Samoa 

Fainuulelei  L.  Ala'ilima-UU,  Assistant 
Attorney  General,  Office  of  the  Attorney 
General,  P.O.  Box  7,  Pago  Pago,  American 
Samoa  96799,  Phone  (684)633-7161  or 
633-4163,  FAX:  (684)  633-1838 

Arizona 

Nancy  Mendoza,  IV-D  EKrector.  Division  of 
Child  Support  Enforcement,  Department  of 
Economic  Security,  P.O.  Box  40458,  Site 
Code  021A.  Phoenix,  AZ  85067,  (Street 
Address:  3443  N.Centcal  Avenue,  4th 
Floor,  Phoenix.  AZ  85012),  Phone  (602) 
274-7646.  FAX:  (602)  274-8250 

Aricansas 

Ed  Baskin,  Administrator,  Office  of  Child 
Sum>ort  Enforcement.  Division  of  Revenue, 
P.O.  Box  8133,  712  W.  3rd  Street  ZIP 
72203,  Little  Rock,  AR  72203.  Phone 
(501)682-6169,  FAX  (501)  682-6002 

California 

Lealia  Frya,  Chief,  Office  of  Child  Support. 
744  P  Street,  Mail  Stop  17-29,  Sacramento. 
CA  95814.  Phone  (916)  654-1556.  FAX: 
(916)  653-8690 

Colorado 

Pauline  Burton,  Director,  Division  of  Child 
Support  Enforcement,  Department  of 
Human  Services,  1575  Sherman  Street.  2nd 
floor,  Denver,  CO  80203-1714,  Phone  (303) 
866-5992,  FAX:  (303)  866-2214 

Coimecticut 

Anthony  DiNallo,  Director,  Bureau  of  Child 
Support  Enforcement,  Department  of 
Social  Services,  25  Sigouroey  Street, 
Hartford,  CT  06106.  Phone  (860)  424-5251. 
FAX:  (880)  951-2996 

Delaware 

Barbara  A.  Paulin,  Director,  Division  of  CUld 
Support  Enforcement,  Department  of 
Health  and  Social  Services,  Herman 
Hallaway  Campus,  P.O.  Box  904,  New 
Castle,  DE 19720.  (Street  Address:  1901 


North  Dupont  Hwy),  Phone  (302)  577- 
4807,  FAX:  (302)  577-4873 

District  of  Columbia 

Lee  Colhoun,  Acting  Director,  Bureau  of 
Paternity  and  Child  Support  Enforcement, 
800  9th  St,  S.W.  2nd  floor,  Washington,  DC 
20024-2480,  Phone  (202)  645-7500,  FAX: 
(202)  645-4123 

Florida 

Barry  A.  Gladden,  Director,  Child  Support 
Enforcement  Program.  Department  of 
Revenue.  P.O.  Box  8030,  Tallahassee,  FL 
32314-8030,  Street  address:  325  West 
Gaines  Street,  Tallahassee,  FL  32399-3150, 
Phone  (904)  922-9590,  FAX:  (904)  488- 
4401 

Georgia 

Robert  Riddle,  Director,  Child  Support 
Enforcement,  Department  of  Human 
Resources,  (2  Peachtree  Street,  N.W.,  Suite 
15-107 ,Zip  30303).  P.O.  Box  38450, 
Atlanta,  GA  30334-0450,  Phone  (404)  657- 
4081,  FAX:  (404)  657-3326 

Guam 

Margot  Bean,  Deputy  Attorney  General.  Child 
Support  Enforcement  Unit.  Department  of 
Law,  238  Archbishop  F.C.  Flores  Street, 
Suite  701,  Pacific  News  Building,  Agana, 
GU  96910,  Phone  (671)  475-3360  or  475- 
3363,  FAX:  (671)  477-6118,  FIPS  Code 
GU66010 

Hawaii 

Mike  Meaney,  Administrator,  Child  Support 
Enforcement  Agency,  Department  of 
Attorney  General,  680  Iwi  lei  Road,  Suite 
490,  Honolulu,  HI  96817,  (P.O.Box  1860, 
Honolulu  96805-1860).  Phone  (808)  587- 
3698,  FAX:  (808)  587-3716 

Idaho 

Shannon  Barnes,  Chief,  Bureau  of  Child 
Support  Services,  Department  of  Health 
and  Welfare,  (450  West  State  Street,6th 
Floor  Zip  83702),  P.O.  Box  83720,  Boise,  ID 
83720-0036,  Phone  (208)  334-5711,  FAX: 
(208)  334-0666 

Illinois 

Dianna  Durham-McLoud,  Administrator, 
Child  Support  Enforcement  Division, 
Illinois  Department  of  Public  Aid,  32  W. 
Randolph  Street,  Rm  923,  Chicago,  II 
60601.  Phone  (217)  524-4602.  FAX:  (217) 
524-4608 

Indiana 

Bryan  Richards,  Director,  Child  Support 
Bureau,  402  West  Washington  Street,  Rm 
W360,  Indianapolis,  IN  46204,  Phone  (317) 
232-4877,  FAX:  (317)  233-4925 

Iowa 

Jim  Hennessey,  Director,  Bureau  of 
Collections,  Department  of  Human 
Services,  Hoover  Building— 5th  Floor.  Des 
Moines.  lA  50319,  Phone  (515)  281-5580, 
FAX:  (515)  281-8854 

Kansas 

James  Robertson,  Administrator,  Child 
Support  Enforcement  Program.  Department 
of  Social  ft  Rehabilitation  Services,  P.O. 
Box  497,  Topeka,  KS  66601,  (Street 
Address:  300  S.W.  Oakley  Street,  Biddle 
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Bldg,  Topeka.  KS  66606),  Phone  (913)  296- 
3237,  FAX  (913)  296-5206 

Kentucky 

Steven  P.  Veno,  Director,  Division  of  Child 
Support  Enforcement,  Cabinet  for  Human 
Resources,  275  East  Main  Street,  Frankfort, 
KY  40621,  Phone  (502)  564-2285;  ext.  404, 
FAX:  (502)  564-5988 

Louisiana 

Gordon  Hood,  Director,  Support  Enforcement 
Services.  Office  of  Family  Support,  P.O. 
Box  94065.  Baton  Rouge,  LA  70804-4065, 
(Street  Address:  618  Main  Street,  zip 
70804),  Phone  (504)  342-4780,  FAX:  (504) 
342-7397 

Maine 

Colbum  Jackson.  Director,  Division  of 
Support  Enforcement  and  Recovery, 
Bureau  of  Income  Maintenance, 
Department  of  Human  Services,  State 
House  Station  11  Whitten  Road.  Augusta, 
ME  04333,  Phone  (207)  287-2886,  FAX: 
(207)  287-5096 

Maryland 

Clifford  Layman,  Executive  Director,  Child 
Support  Enforcement  Administration,  311 
West  Saratoga  Street,  Baltimore,  MD  21201, 
Phone  (410)  767-7674  or  767-7358,  FAX: 
(410)  333-8992 

Massachusetts 

Jerry  J.  Fay,  Deputy  Commissioner,  Child 
Support  Enforcement  Division,  Department 
of  Revenue.  141  Portland  Street. 
Cambridge.  MA  02139-1937,  Phone  (617) 
577-7200,  ext  30482,  FAX:  (617)  621-4991 

Michigan 

Wallace  Dutkowski,  Director,  Office  of  Child 
Support.  Department  of  Social  Services. 
P.O.  Box  30478.  Lansing,  MI  48909-7978, 
-    (Street  Address:  7109  W.  Saginaw  Hwy., 
Lansing,  MI  30478),  Phone  (517)  373-7570. 
FAX:  (517)  373-4980 

Minnesota 

Laura  Kadwell,  Director,  Office  of  Child 
Support  Enforcement,  Department  of 
Human  Services.  444  Lafayette  Road,  4th 
floor,  St  Paul,  MN  55155-3846,  Phone 
(612)  297-6232,  FAX;  (612)  297-4450 

Mississippi 

Richard  Harris,  Director,  Division  of  Child 
Support  Enforcement,  Department  of 
Human  Services.  P.O.  Box  352.  Jackson, 
MS  39205.  (Street  Address:  750  N.  State 
Street,  Jackson,  MS  39202),  Phone  (601) 
359-4861,  FAX:  (601)  359-4415 

Missouri 

Teresa  Kaiser,  Director,  Division  of  Child 
Support  Enforcement,  Department  of 
Social  Services,  (227  Metro  Drive),  P.O. 
Box  1527,  Jefierson  City,  MO  65102-1527, 
Phone  (573)  751-1374,  FAX:  (573)  751- 
8450 

-Montana 

Mary  Arm  Wellbauk,  Administrator,  Child 
Support  Enforcement  Division,  Department 
of  Social  and  Rehabilitation  Services.  P.O. 
Box  202943,  Helena,  MT  59620.  (Street 
Address:  3075  N.  Montana  Ave.,  Suite  112, 
Helena,  MT  59620),  (406)  442-7278,  FAX: 
(406)442-1370 


Nebraska 

Daryl  D.  Wusk,  CSE  Administrator,  Child 
Support  Enforcement  Office,  Department  of 
Social  Services,  P.O.  Box  95026,  Lincob, 
NE  68509,  (Street  Address:  301  Centennial 
Mall  South,  5th  Floor,  Lincoln,  NE  68509), 
Phone  (402)  471-9390,  FAX:  (402)  471- 
9455 

Nevada 

Leland  Sullivan,  Chief,  Child  Support 
Enforcement  Program,  Nevada  State 
Weltare  Division.  2527  North  Carson 
Street.  Capitol  complex.  Carson  City.  NV 
89710,  Phone  (702)  687-4744,  FAX:  (702) 
684-8026 

New  Hampshire 

William  H.  Mattil,  Administrator,  Office  of 
Child  Support.  Office  of  Program  Support, 
Health  and  Human  Services  Building,  6 
Hazen  Drive,  Concord,  NH  03301,  Phcme 
(603)  271-4878,  FAX:  (603)  271-4787 

New  Jersey 

Karen  Highsmith,  Director.  Bureau  of  Child 
Support  and  Paternity  Programs,  Division 
of  Family  Development,  Department  of 
Human  Services.  CN  716,  Trenton,  NJ 
08625-0716.  Phone  (609)  586-2402,  FAX: 
(609)  586-3369 

New  Mexico 

Ben  Silva.  Director.  Child  Support 
Enforcement  Bureau.  Depar^ent  of 
Human  Services,  P.O.  Box  25109,  Santa  Fe, 
NM  ^7504.  (Street  Address:  2025  S. 
Pacbeco.  Santa  Fe,  NM  87504),  Phone  (505) 
827-7200,  FAX:  (505)  827-7285 

New  York 

Robert  Dear.  Director.  Office  of  Child 
SupfKtrt  Enforcement,  Dejtartment  of 
Social  Services,  P.O.  Box  14,  Albany,  NY 
12260-0014,  (Street  Address:  One 
Conmierce  Plaza,  Albany,  NY  12260), 
Phone  (518)  474-9081,  FAX:  (518)  486- 
3127 

North  Carolina 

Michael  Adams,  Chief,  Child  Support 
Enforcement  Section,  Division  of  Social 
Services,  Department  of  Human  Resources, 
100  East  Six  Forks  Road.  Raleigh.  NC 
27609-7750,  Phone  (919)  571-4120  ext 
306,  FAX:  (919)  571-4126 

North  Dakota 

William  Strate,  Director,  Child  Support 
Enforcement  Agency,  Department  of 
Human  Services,  P.O.  Box  7190,  Bismarck. 
ND  58507-7190,  (Street  Address:  1929 
North  Washington  Street,  Bismarck.  ND 
58507-7190),  Phone  (701)  326-3582,  FAX: 
(701)  328-5497 

Ohio 

Loretta  Adams,  Deputy  Director,  Office  of 
Family  Assistance  and  Child  Support 
Enforcement,  Department  of  Human 
Services,  30  East  Broad  Street,  31st  Floor. 
Columbus,  OH  43266-0423,  Phone  (614) 
752-6561,  FAX:  (614)  752-9760 

Oklahoma 

Herbert  Jones,  Acting  Administrator,  Child 
Support  Enforcement  Division,  Department 
of  Human  Services,  P.O.  Box  53552, 
Oklahoma  Qty,  OK  73125,  (Street  Address: 
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2409  N.  Kelley  Avenue,  Annex  Building, 
Oklahoma  City.  OK  73111).  Phone  (405) 
522-5871,  FAX:  (405)  522-2753 

Oregon 

Phil  Yamell,  Director,  Oregon  Child  Support 
Program,  Adult  and  Family  Services 
Division,  Department  of  Human  Resources, 
P.O.  Box  14170.  Salem,  OR  97309.  (Street 
Address:  260  Liberty  Street  N.E.,  Salem. 
OR  97310),  Phone  (503)  986-6148,  FAX: 
(503) 986-6154 

Pennsylvania 

)ohn  F.  Stuff,  Director,  Bureau  of  Child 
Support  Enforcement,  Deptartment  of 
Public  WelEue,  P.O.  Box  8018,  Harrisburg, 
PA  17105,  (Street  Address:  1303  North  7th 
Street,  Harrisburg,  PA  17102),  Phone  (717) 
783-8729,  FAX:  (717)  787-4936 

Puerto  Rico 

Miguel  Verdiales.  Administrator, 
Administration  for  Child  Support. 
Department  of  Social  Services,  P.O.  Box 
3349,  San  Juan,  PR  00902,  Phone  (787) 
767-1886,  FAX:  (787)  282-8324 

Rhode  bland 

John  F.  Murphy,  Administrator,  Department 
of  Administration,  Division  of  Taxation- 
Child  Support  Enforcement,  77  Dorrance 
Street.  Providence,  RI 02903,  Phone  (401) 
277-2966,  FAX:  (401)  277-2887 

South  Carolina 

Larry  J.  McKeown,  Director,  Child  Support 
Enforcement  Division,  Department  of 
Social  Services.  P.O.  Box  1469.  Columbia, 
SC  29202-1469.  (Street  Address:  3150 
Harden  Street.  Columbia.  SC  29202-1469), 
Phone  (803)  737-5870,  FAX:  (803)  737- 
6032 

South  Dakota 

Terry  Walter,  Program  Administrator,  Office 
of  Child  Support  Enforcement,  Department 
of  Social  Services,  700  Governor's  Drive, 
Pierre,  SD  57501-2291,  Phone  (605)  773- 
3641,  FAX:  (605)  773-6834 

Teimessee 

Joyce  D.  McClaran.  Director,  Child  Support 
Services,  Department  of  Human  Services. 
Citizens  Plaza  Building.  12th  Floor.  400 
Deadrick  Street.  Nashville.  TN  37246- 
7400.  Phone  (615)  313-4879,  FAX:  (615) 
741-4165 

Texas 

David  Vela,  Director,  Child  Support  Division, 
Office  of  the  Attorney  General,  P.O.  Box 
12017.  Austin.  TX  78711-2017,  (Street 
Address:  5500  East  Oltorf,  Rm  37,  Austin. 
TX  78704),  Phone  (512)  460-6000  ext 
2700,  FAX:  (512)  479-6478 

Utah 

James  Kidder,  Director,  Bureau  of  Child 
SupfKirt  Services,  Department  of  Human 
Services,  P.O.  Box  45011,  Salt  Lake  City. 
UT  84145-0011,  (515  East,  100  South,  Salt 
Lake  City.  UT  84145-0011),  Phone  (801) 
536-8911,  FAX:  (801)  536-8509 

Vermont 

Jeffery  Cohen,  Director,  Office  of  Child 
Support,  103  South  Main  Street. 


Waterbury,  VT  05671-1901,  Phone  (802) 
241-2319.  FAX:  (802)  244-1483 

Virgin  Islands 

Aurful  Wilson,  Director,  Paternity  and  Child 
Support  Division,  Department  of  Justice, 
GERS  Building,  2nd  Floor,  48B-50C 
Krondprindsens  Gade,  St  Thomas,  VI 
00802,  Phone  (809)  775-3070,  FAX:  (809) 
775-3808 

Virginia 

Joseph  S.  Crane,  Interim  Director.  Division  of 
Child  Support  Enfbrcement.Department  of 
Social  Services.  730  East  Broad  Street. 
Richmond,  VA  23219,  Phone  (804)  692- 
1501,  FAX:  (804)  692-1543 

Washington 

Meg  Sollenberger,  Director,  Division  of  Child 
Support,  DSHS,  P.O.  Box  9162,  Olympia. 
WA  98507-9162,  (Street  Address:  712  Pear 
St.,  SE,  Olympia,  WA  98507),  Phone  (360) 
586-3520,  FAX:  (360)  586-3274 

West  Virginia 

Jeff  Matherly,  Acting  Director.  Child  Support 
Enforcement  Division,  Department  of 
Health  ft  Human  Resources.  Building  6. 
Room  817,  State  Capitol  Complex, 
Charleston,  WV  25305,  Phone  (304)  558- 
3780,  FAX:  (304) 558-2059 

Wisconsin 

Mary  Southwick,  Director,  Bureau  of  Child 
Support,  Division  of  Economic  Support, 
P.O.  Box  7935,  Madison,  WI  53707-7935, 
(Street  Address:  1  West  Wilson  Street, 
Room  382,  Madison,  WI  53707),  Phone 
(608)  266-9909,  FAX:  (608)  267-2824 

Wyoming 

James  Mohler.  Program  Manager,  Child 
Support  Enforcement  Program,  Department 
of  Family  Services,  Hathaway  Building, 
2300  Capital  Avenue,  Cheyenne,  WY 
82002-0710,  Phone  (307)  777-6948,  FAX: 
(307)  777-3693 

(FR  Doc.  97-11752  Filed  .■1-6-97;  8:45  am) 

BMJJNO  COM  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Cancer  Institute;  Notice  of 
Cancellation  of  Meeting  Panel 

Notice  is  hereby  given  that  the 
meeting  of  the  President's  Cancer  Panel, 
National  Cancer  Institute,  National 
Institutes  of  Health,  scheduled  for  May 
22, 1997  and  published  in  the  Federal 
Register  (62  FR  19124)  on  April  18, 
1997  is  hereby  canceled  due  to 
scheduling  conflicts. 

Dated:  May  I,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11891  Filed  5-6-97;  8:45  am) 

BtUMQ  CODE  414ft-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  May  29, 1997, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  May  29  bom  8:30  a.m.  to 
approximately  12:00  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  sec.  10(d)  of  Pub.  L.  92- 
463,  the  meeting  will  be  closed  to  the 
public  from  approximately  1:00  p.m.  to 
adjournment  on  May  29  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2),  Room  7100.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  435-0260.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  1, 1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11893  Filed  5-«-97;  8:45  am) 

BRJJNO  COK  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  ttie  Board  of  Scientific 
Counselors,  NICHD 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Coimselors, 
National  Institute  of  Child  Health  and 
Human  Development,  June  6, 1997,  in 
Building  31,  Room  2AS2,  9000 
Rockville  Pike,  Bethesda,  Maryland, 
20892-2425.  This  meeting  will  be  open 
to  the  public  from  8:00  a.m.  to  12  noon 
on  Jime  6  for  the  review  of  the 
Intramural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  Jtme  6  from  1:00  p.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  persoimel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Catherine  O'Connor,  Senior 
Biomedical  Research  Program  Assistant, 
NICHD,  Building  31,  Room  2A50. 
National  Institutes  of  Health,  Bethesda, 
Maryland,  20892-2425,  Area  Code  301, 
496-2133,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Board 
members  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  the  open  session  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  O'Connor  in  advance  of  the 
meeting. 

Dated:  May  01, 1997. 
UVerneY.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-11892  Filed  5-6-97;  8:45  am] 
■UMQ  oooc  414e-et-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  ttte  National  Advlsoiy 
Board  on  Medical  Rehat)ilitatton 
Research 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  meeting  of  the  National  Advisory 
Board  on  Medical  Rehabilitation 
Research.  National  Institute  of  Child 
Health  and  Human  Development.  May 
29-30. 1997,  Omni  Shoreham  Hotel, 
2500  Calvert  Street,  Washington,  D.C. 

The  meeting  will  be  open  to  the 
public  from  8:00  a.m.  to  6:00  p.m.  on 
May  29  and  8:00  a.m.  to  adjournment  on 
May  30.  Attendance  by  the  public  will 
be  Umited  to  space  available.  Board 
topics  will  include:  (1)  A  report  on 
fiscal  issues  concerning  the  National 
Center  for  Medical  Rehabilitation 
Research  (Center)  and  the  Institute;  (2) 
reports  on  program  activities  of  the 
Center,  (3)  a  discussion  of  general 
priority  areas  of  research  for  the  Center; 
(4)  a  discussion  of  support  for  medical 
rehabilitation  research  by  government 
agencies:  and  (5)  other  medical 
rehabilitation  activities. 

Ms.  Melanie  Sbowe,  Board  Secretary, 
NICHD.  6100  Building.  Room  2A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Area  Code  301-402- 
2242,  will  provide  a  simimary  of  the 
meeting  and  a  roster  of  Advisory  Board 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Showe. 

Dated:  May  1,1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-11894  Filed  5-6-97;  8:45  am) 
BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  ReseaixJi  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 


Purpose/ Agenda:  to  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  May  14, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5192. 
Telephone  Conference. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  435-1278. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  May  16, 1997. 

Time:  2iM  p.m. 

Mace:  NIH.  Rockledge  2,  Room  4150, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4150,  Bethesda, 
Maryland  20892.  (301)  43S-1719. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Science!. 

Date:)une  11-13, 1997. 

rime:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Christine  Melchior, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4118,  Bethesda, 
Maryland  20892,  (301)  435-1713. 

Nante  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:)unel7, 1997. 

Time:  8:30  a.m. 

Place:  Courtyard  by  Marriott,  Gaithenbuig. 
Maryland. 

Contact  Person:  Dr.  Mustaq  Khan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4124.  Bethesda, 
Maryland  20892.  (301 )  435-1 778. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  )une  18, 1997. 

Time:  8KX)  a.m. 

Place:  Westin  Hotel,  Washington,  DC 

Contact  Person:  Dr.  Marjam  Behar. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5218,  Bethesda, 
Maryland  20892,  (301)  435-1180. 

Name  of  SEP:  Multidisdplinary  Sciences. 

Date:  June  24-24, 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn-Geoigetown. 
Washington,  DC 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5116,  Bethesda,  Maryland  20892,  (301) 
435-1171. 

Mime  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  June  24, 1997. 

rime:  8M)  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Everett  Sinnett, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5124,  Bethesda, 
Maryland  20892,  (301)  435-1016. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
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Dote:  June  25-27. 1997. 

Tune:  8:00  a.m. 

Place:  Carlton  Hotel,  Washington,  DC 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  435-1278. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  June  27. 1997. 

Time:  9:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase. 
Maryland. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4200,  Bethesda, 
Maryland  20892.  (301)  435-1219. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  MultidiscipUnary  Sciences. 

Date:  June  9. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn-GeotgetOMm. 
Washington.  DC. 

Contact  Person:  Dr.  Eileen  Bradley. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120,  Bethesda, 
Maryland  20892.  (301)  435-1179. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

ZJate:  June  16-17. 1997. 

Time:  8:00  a.m. 

Place:  Ana  Hotel.  Washington.  E)C. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5218.  Bethesda, 
Maryland  20892.  (301)  435-1180. 

Name  of  SEP:  MultidiscipUnary  Sciences. 

Date:  June  30-July  2, 1997. 

rime:  8:30  a.m. 

Place:  Ramada  Iim,  Rockville,  Maryland. 

Contact  Person:  Dr.  Bill  Bunnag,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5212,  Bethesda,  Maryland  20892,  (301) 
435-1177. 

Name  of  SEP:  MultidiscipUnary  Sciences. 

Date:  July  7-8,  1997. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel.  Rockville. 
Maryland. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum.  Scientific  Review 
Administrator,  6701  Rockledge  Drive,  Room 
5210.  Bethesda.  Maryland  20892.  (301)  435- 
1176. 

Name  of  SEP:  MultidiscipUnary  Sciences. 

Date:July  10-11.  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase. 
Maryland. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP:  MultidiscipUnary  Sciences. 

Dote:  July  14-15,  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892.  (301)  435-1175. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 


552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  May  1, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-11890  FUed  5-6-97;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meeting  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  May  1997. 

The  meeting  will  be  open  and  include 
a  panel  discussion  on  the 
interconnectedness  of  the  substance 
abuse  and  HIV  epidemics  &om  a 
national  HIV  prevention  policy 
perspective  as  well  as  a  personal 
perspective;  discussion  on  HHS's  and 
SAMHSA's  HIV/ AIDS  prevention  and 
treatment  programs;  and  a  reaction 
panel  to  respond  to  the  issues  raised 
concerning  substance  abuse  and  HIV/ 
AIDS.  There  will  also  be  foUowup 
discussions  to  the  Joint  Council 
meeting;  on  parity  for  alcohol,  drug 
abuse  and  mental  health  services;  on 
implications  of  welfare  reform  for 
populations  that  SAMHSA  serves;  and 
on  future  directions  for  the  Agency's 
iCnowledge  Development  and 
Application  program.  In  addition,  there 
will  be  updates  on  the  Secretary's 
Initiative  on  Youth  Substance  Abuse 
Prevention,  on  mental  health  services 
and  services  research  activities,  and  on 
SAMHSA's  managed  care  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Interested  persons 
may  present  information  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  Council.  Those  desiring  to 
make  formal  remarks  should  contact  Dr. 
Mary  C.  Knipmeyer.  Acting  Associate 
Administrator  for  Policy  and  Program 
Coordination.  SAMHSA.  5600  Fishers 
Lane.  Room  12C-06,  Rockville. 
Maryland  20857  before  May  15.  and 


submit  a  brief  statement  of  the  general 
nattire  of  the  information  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  an 
identiGcation  of  organizational 
affiliation,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  Time  for  presentations  may 
be  limited  by  the  number  of  requests; 
photocopies  may  be  distributed  at  the 
meeting  through  the  Executive 
Secretary,  if  provided  by  May  15. 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day. 
Program  Assistant.  SAMHSA  National 
Advisory  Coimcil,  5600  Fishers  Lane, 
Room  12C-15,  Rockville.  Maryland 
20857.  Telephone:  (301)  443-4640. 

Substantive  program  Information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Substance  Abuse  and 
Mental  Health  Services  Administration 
National  Advisory  Council. 

Meeting  Date:  May  29, 1997. 

Place:  Madison  Hotel,  Drawing  Rooms  3 
and  4,  15th  and  M  Streets.  NW..  Washington, 
DC  20005. 

Open:  May  29,  1997,  9:00  a.m.  to  5:35  p.m. 

Qjntact:  Toian  Vaughn,  Executive 
Secretary,  SAMHSA  National  Advisory 
Council,  Parklawn  Building,  Room  12C-15. 
Rockville,  Maryland.  Telephone:  (301)  443- 
4640  and  FAX:  (301)  443-1450. 

Dated:  May  1. 1997.         ^ 
Jeri  LipoT, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
IFR  Doc.  97-11851  Filed  5-6-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4047-N-03] 

Announcement  of  Funding  Awards; 
Fair  Housing  Initiatives  Program  FY 
1996 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Aimouncement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  FY  1996  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
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to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURJHER  INFORMATION  CONTACT: 
Sharon  Bower,  Special  Assistant,  Office 
of  Fair  Housing  Initiatives  and 
Voluntary  Programs,  Room  5234, 451 
Seventh  Street.  S.W..  Washington,  D.C. 
20410-2000.  Telephone  number  (202) 
708-0800  (this  is  not  a  toll-free 
number).  A  telecommimications  device 
for  hearing-  and  speech-impaired 
individuals  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Service). 

SUPPLEMENTARY  INFORMATION:  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19  (Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urt>an  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 


cooperate  with  and  render  technical 
assistance  to  public  ot  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  discriminatory  housing 
practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 
42  U.S.C.  3616  note,  established  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  .and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  Part  125. 

The  FHIP  has  fouriimding  categories: 
the  Administrative  Enforcement 
Initiative,  the  Education  and  Outreach 
Initiative,  the  Private  Enforcement 
Initiative,  and  the  Fair  Housing 
Organizations  Initiative.  This  notice 
announces  awards  made  under  the  Fair 
Housing  Organizations  Initiative. 
Education  and  Outreach  Initiative,  and 
the  Private  Enforcement  Initiative. 

The  Department  announced  on  May 
24, 1996  (61  FR  26362)  the  availability 


of  $12,106,000  to  be  utilized  for  the  Fair 
Housing  Initiatives  Program.  This 
Notice  announces  awards  to  forty-one 
organizations  that  submitted 
applications  tmder  the  FY  1996  FHIP 
NOFA; 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  Fair  Housing 
Initiative  Program  are  14.409, 14.410 
and  14.413. 

The  Department  reviewed,  evaluated 
and  scored  the  applications  received 
based  on  the  criteria  in  the  FY  1996 
FHIP  NOFA.  As  a  result.  HUD  has 
funded  the  applications  annoimced  in 
Appendix  A,  and  in  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 42 
U.S.C  3545),  the  Department  is  hereby 
publishing  details  concerning  the 
recipients  of  funding  awards  in 
Appendix  A  of  this  docimient. 

Dated:  April  29. 1997. 

Susan  Forward, 

Deputy  Assistant  Secretary  fm^  Enforcement 
and  Investigqtions. 


Appendix  A.— FY  1996  Fair  Housing  Initiatives  Program  Awards 


AppScant  name  and  address 


Contact  name  and  phone 
number 


Region 


Single  or 

muN^-year 

funding 


Amount 
awarded 
(dollars) 


Fair  Housing  Organizations  Initiative— Continued  Development  Component 


Housing  Opportunities  Made  Equal  of  Riehmond,  Inc.. 

1218  West  Cary  Street.  Richmond.  VA  ?X>?0. 
National  Fair  Housing  Alliance.  1212  New  York  Avenue. 

3 
3 
3 
3 

4 

4 
5 

5 
5 
5 
8 
9 
9 

S 

s 
s 
s 

8 

S 
S 

S 

s 

S 
S 

s 

s 

Constance  Chambenm.  (804)  354-0641  ... 
Shanna  Smith,  (202)  898-1661 

250,000 
249,935 

NW.  Ste  525.  Washington.  DC  20005. 

Fair  Housing  Council  of  Greater  Washington.  1212  New 
York  Avenue.  NW.  Ste  500.  Washington,  DC  20005. 

Balbmore  Neighborhoods.  Inc..  2217  SL  Paul  Street.  Bal- 
timore. MD  21218. 

Housing  Opportunities  for  Project  Excellence,  Inc. 
(HOPE),  3000  Biscayne  Boulevard,  Ste  102.  Miami.  FL 
33137. 

Metro  Fair  Housing  Services.  Inc..  P.O.  Box  5467.  1083 
Austin  Avenue.  NE.  Atlanta,  GA  30307. 

Housing  Opportunities  Made  Equal  of  Greater  Cindnnati, 

David  Berenbaum,  (202)  289-5360 

Joseph  Coffey,  (410)  243^U00 

William  Thompson,  Jr..  (305)  571-8522  ... 

Foeter  Corbin.  (404)  221-0874  „ „ 

Karia  \rme.  (513)  721-4663 

250.000 
212,578 
249,997 

224,330 
250,000 

Inc..  2400  Readmg  Road,  Room  109,  Gncinnati,  OH 
45202. 
Leadership  CourKi  for  Metropolitan  Open  Communities. 

Aurie  Pennick,  (312)  341-5678 

249,262 

401  S.  State  Street.  Ste  860.  Chicago.  IL  60605. 
Fair  Housing  Center  of  Metropolitan  Detroit.  1249  Wash- 

Clifford Schrupp,  (313)  963-1274  

239,466 

ington  Boulevard.  Rdom  1312,  Detroit.  Ml  48226. 
Fair  Housing  Opportunities  of  N.W.  Ofuo.  2116  Madison 

Lisa  Rice,  (419)  243-6163  

250  000 

Avenue,  Toledo,  OH  43624-1131. 
Montaru  Fair  Housing,  Inc..  904-A  Kensington.  Mis- 

Susan Fifieid.  (406)  542-261 1  

196.486 

soula.  MT  59801. 
Truckee  Meadows  Fair  Housing,  P.O.  Box  3935.  Rerx>. 

Katie  Copeiand.  (702)  324-0990 

236.916 

NV  89505. 
Project  Sentinel.  430  Sherman  Avenue.  Pato  Alto,  CA 

Arw  Marquart.  (415)  321-6291  

243.438 

94306. 

• 

' 

Education  and  Outreach  Initiative— National  Programs  Component 


National  Fair  Housing  AHiance.  1212  New  York  Avenue. 
NW.  Ste  525.  Washington,  DC  20005. 


Shanna  Smith.  (202)  898-1661 


127.357 


HAQtM 
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APPENDIX  A.— FY  1996  Fair  Housing  Initiatives  Program  Awards— Continued 

Appicant  name  and  address 

Contact  name  and  phone 
number 

Region 

Single  or 

muRhvear 

fundmg 

Amount 
awarded 
^tollars) 

Fjir  Housing  Council.  835  West  Jefterson  Street.  Room 
100.  LousviHe.  KY  40202. 

Galen  Martin  (502)  583-3247 

4 

S 

58.306 

(FR  Doc  97-11785  Filed  5-6-97;  8:45  am) 

BlUMa  OOOC  4210-W-P 


Ediic«4lon  and  Oim—ch  InWllv    Reglonalfl^oceyConimuntty  Daaad  Component 


Asian  Americans  for  Equaity.  Ill  Division  Street.  New 

York.  NY  10002. 
Open  Housing  Center.  Inc.  594  Broadway.  Suite  606, 

New  Yortc  NY  10012. 
Far  Housing  Counci  o(  Greater  Washinglon,  1212  New 

York  Avenue.  Suite  500.  Washington.  DC  20005. 
DisatoiMies  Law  Project.  1901  Law  and  Finance  BuikJkig. 

429  Fourth  Avenue.  Pittsburgh,  PA  15219. 
Greater  Btrrrwigham  Fair  Housing  Center.  2000  1st  Ave- 
nue North.  Surte  529.  Bimiingham.  AL  35203. 
HOPE   Fair  Housing  Center.  2100  Manchester  Road. 

Suite  1070.  Buikfng  B.  Wheaton.  IL  60187. 
Tmcfcee  Meadows  Fair  Housing,  Inc.  652  Tahoe  Street. 

P.O.  Box  3935.  Reno.  NV  89505. 
Idaho  Legal  Aid  Sen/(C8S.  inc.  310  North  Fifth  Street. 
ID  83702. 


Christopher  Kui.  (212)  964-2288  

Sylvia  Krwnar.  (212)  941-6101  ..„ 

David  Bererbaum.  (202)  289-5360  ... 

Mark  Murphy.  (412)  391-6225  

Bobby  Wilson.  (205)  324-0111  

Bernard  Ktoina.  (630)  690-6500  

Katharine  Copetand.  (702)  324-0990 
Enesto  Sanchez.  (206)  336-8980 


2 
2 
3 
3 

4 

6 

9 

10 


Private  Enforoemant  Inltlathre 


Housing  DiscrinDnation  Proiect.  Inc..  57  StM*  Sfreet. 

Hotyoke.  MA  01040. 
Community  Health  Law  Project.  7  Glenwood  Avenue. 

East  Orwige.NJ  07017. 
Fair  Housing  Council  of  Northern  New  Jersey.  131  Main 

Street.  Hackensack.  NJ  07602. 
Housing  Opportunities  Made  Equal  o*  Rwhmond.  Inc.. 

1218  West  Cary  Street,  Richmond.  VA  23220. 
Ten««s'  Action  Group  o(  Philadelphia.  21  S.  12th  Street. 

12th  Fkxx,  Philadelphia,  PA  19107. 
West  Tennessee  Legal  Sennces.  210  West  Main  Street. 

Jackson.  TN  38301. 
Access  Living  of  Metropolitan  Chicago.  310  South  Peo- 
ria. Surte  201 .  Chicago  IL  60607. 
F«r  Housing  Center  of  Metropolitan  Detroit,  1249  Wash- 
ington Boulevard,  Detroit.  Ml  48226. 
Fair  Housing  Opportunities  of  N.W.  Ohio.  Inc.  2116 

Madnon  Avenue.  Toledo.  OH  43624-1 1 31 . 
The  John  Marshall  Law  School.  315  S.  Plymouth  Court. 

Chicago.  IL  60604-3907. 
The  Housing  Advocates,  Inc.,  3214  f>roepect  Avenue. 

Cleveiand,  OH  441 15-2600. 
Lawyers'  Committee  tor  Better  Housing.  Inc.  407  S. 

Dearborn,  Surte  1075.  Chicago,  IL  60605. 
(Mcago  Lawyers'  Corrwnttee  tor  Civil  Rights  Under  Law, 

mc.  100  N.  LaSaae  Street.  Suite  600.  Chicago.  IL 

60602. 
South  Suburban  Housing  Center,  2057  Ridge  Road. 

Homawood,  IL  60430. 
AitaH»as  Fair  Housing  Organizatnn.  523  W.  15th  Street. 

LiMe  Rock.  AR  72202. 
Montana  Fair  Housing.  Inc.  1211  Mount  Avenue.  Mis- 

soiia.MT  59801. 
Sentinel  Fair  Housing.  1611  Telegraph  Avenue,  Suite 

1410.  OaMand.  CA  94612. 
Housing  Rights.  Inc.  3364  Adeline  Street.  Berkeley.  CA 

94703. 


Erin  Kempte.  (413)  539-9796 

HaroW  Ganwin,  (201)  275-1175  

Lee  Porter.  (201)489-3552  „ 

Constance  Chambertin.  (804)  354-0641  .. 

Elizabeth  Hersh.  (215)  575-0707 

J.  Steven  Xanlhopoutos.  (901)  426-1311 

Rosa  Vlaraal.  (312)  226-6900 

Cliftord  Schrupp.  (313)  963-1274  

Lisa  Rioe,  (419)  243-6163  

Robert  Johnston.  (312)  987-1429 

Edward  Kramer.  (216)  391-6444  

Julie  Ansel,  (312)  347-7600 

Clyde  Murphy.  (312)  630-9744  


John  PelTuszak.  (706)  967-4674 
Johnnie  Pugh.  (501)  374-2114  .. 
Susan  Fifield.  (406)  542-2611  ... 


Stephanie  (aarrabrant-Sierra.  (510)  836- 

2687. 
Wanda  Rammers.  (510)  658-8766 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR~420»-N-02] 

Mortgagee  Review  Board; 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Ckinunissioner.  HUD. 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  MFORMATKM  CONTACT:    ' 
Morris  E.  Carter.  Director,  Office  of    . 
Lender  Activities  and  Program 
Compliance.  451  Seventh  Street.  S.W., 
Washington.  DC  20410.  telephone:  (202) 
708-1515.  (This  is  not  a  toll-free 
number).  A  Telecommtinications  Device 
for  Hearing  and  Speech-Impaired 
Individuals  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Service). 

SUPPt.EMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  Pub. 
L.  101-235).  approved  December  15, 
1989.  requires  that  HUD  "publish  a 
description  of  and  the  cause  for 
administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 
Etepartment's  Mortgagee  Review  Board. 
In  comphance  with  the  requirements  of 
Section  202(c)(5).  notice  is  hereby  given 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  January  1, 1997  through  April  11. 
1997. 

1.  Barrons  Mortgage  Corporation,  Brea, 
Califiimia 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  claim  losses  in 
connection  with  seven  improperly 
originated  property  improvement  loans 
under  the  HUD-FHA  Title  I  property 
improvement  loan  program;  payment  to 
the  Department  of  a  civil  money  penalty 
in  the  amount  of  $2,000;  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-^TIA  Title 
I  program  requirements  that  included: 
use  of  alleged  false  tax  returns  to  qualify 


borrowers  for  loans;  accepting 
verifications  of  employment  and  W-2 
forms  containing  inconsistent 
information  to  qualify  borrowers; 
permitting  non-approved  brokers  to 
originate  loans;  accepting  insufficient 
cost  estimates;  and  use  of  misleading 
advertising. 

2.  Cmnstock  Mortgage,  Sacramento, 
California 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$4,000;  and  corrective  acticm  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
comply  with  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA);  and  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages. 

3.  Associate  Trust  Financial  Services, 
Inc.,  Camp  Springs,  Maryland 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval. 

Ckiuse:  Submission  of  false  credit 
reports  to  HUD-FHA  in  connection  with 
the  origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  notify  HUD- 
FHA  of  program  violations. 

4.  Eastwood  Mortgage  Bankers,  Ltd., 
Jericho,  New  York 

Action:  Withdrawal  of  HUD-4=HA 
mortgagee  approval  and  a  proposed  civil 
money  penalty  of  $75,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUI>-FHA 
requirements  that  included:  using 
alleged  fraudulent  W-2  forms  to  verify 
mortgagors'  mnployment;  failure  to 
ensiu«  that  mortgagors  met  their 
minimum  required  investment;  failure 
to  verify  the  source  and/or  adequacy  of 
mortgagors'  funds  to  close;  failing  to 
conduct  fece-to-face  interviews  with 
mortgagors;  failing  to  conduct  timely 
quality  control  reviews;  using 
"stravvbuyers"  to  qualify  for  FHA 
insured  mortgages;  closing  loans  that 
were  not  in  accordance  with  the  sales 
contract;  permitting  improper  third 
party  loan  originations  by  a  mortgage 
broker  and  paying  "kickbacks"  to  such 
broker  for  referrals;  submitting  HUD-1 
Settlement  Statements  that  are  not  an 
accurate  reflection  of  the  transaction; 
charging  mortgagors  unallowable  fees; 
and  using  incomplete  gift  letters. 

5.  Continental  Capital  C]orp., 
Huntington  Station.  New  Yoric 

Action:  Proposed  Settlement 
Agreement  that  would  include 


indemnification  to  the  Department  for 
any  claim  losses  in  connection  with  14 
improperly  originated  HUD-FHA 
instireid  mortgages;  corrective  action  to 
assiu«  compliance  with  HUD-FHA 
requirements;  and  payment  to  the 
Department  of  a  dvil  money  penalty  in 
the  amount  of  $40,000. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA  home 
mortgage  insurance  program 
requirements  that  included:  use  of 
alleged  falsified  documentation  or 
conflicting  information  to  approve 
HUD-FHA  mortgagors;  failure  to 
properly  verify  the  source  and/or 
adequacy  of  mortgagors'  funds  used  fcv 
the  downpayment  and/or  closing  costs; 
closing  loans  that  exceeded  HUD-FHA 
maximum  mortgage  amounts; 
submitting  loans  for  insurance 
endorsement  that  are  in  default;  failure 
to  adequately  verify  mortgagor's  income: 
failure  to  require  necessary  flood 
insiu«nce;  charging  incorrect  fees  to 
mortgagors;  failure  to  maintain  a  Quality 
Control  Flan  and  perform  timely  quality 
control  reviews;  failure  to  proj>erly 
analyze  and  evaluate  mortgagors*  credit 
history;  and  permitting  mortgagors  to 
sign  documents  in  blank. 

6.  Consumer  Home  Mortgage,  Inc., 
Melville,  New  York 

Action:  Proposed  Settlement 
Agreement  that  would  include: 
indemnification  to  the  Department  for 
claim  losses  in  connection  with  27 
improperly  originated  HUD-FHA 
insured  mortgages;  corrective  action  to 
assure  compliance  with  HUD-FHA 
requirements;  and  payment  to  the 
Department  of  a  civil  money  penalty  in 
the  amount  of  $75,000. 

Cause:  A  HUD  monitoring  review  that 
dted  violations  of  HUD-FHA  home 
mortgage  insurance  program  violations 
that  included:  using  alleged  false 
information  in  originating  HUD-FHA 
mortgage  insurance;  failure  to  ensure 
that  mortgagors  met  their  minimum 
required  investment;  failure  to  verify  the 
source  of  funds  for  mortgagors' 
downpayment  and/or  closing  costs; 
pornitting  mortgagors  to  sign 
documents  in  blank;  adding  non- 
occupant  co-mortgagors  to  loans  for  the 
piupose  of  qualifying  the  mortgagors. 

7.  Madison  Home  Equities,  Inc.,  Lake 
Success,  New  York 

Action;  Proposed  Settlement 
Agreement  that  would  include: 
indemnification  to  the  Department  for 
claim  losses  in  connection  with  31 
improperly  originated  HUD-FHA 
insured  mortgages;  corrective  action  to 
assure  compUance  with  HUD-FHA 
requirements;  and  payment  to  the 
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Department  of  a  dvil  money  poialty  in 
the  amount  of  S51.000. 

Cause:  A  HUD  monitoring  review  that 
dted  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
properly  verify  and  docimient  the 
source  of  mortgagors'  funds  used  for 
downpayment  and  closing  costs:  using 
unsubstantiated  credit  given  to 
mortgagors  in  determining  the 
mortgagors'  investment;  using  alleged 
£dse  information  to  originate  HUD-FHA 
insured  mortgages;  submitting  an 
alleged  false  property  inspection  report: 
misolculating  a  mortgagor's  required 
investment;  failure  to  accurately  reflect 
disbursements  on  HUD-1  Settlement 
Statements:  and  hilure  to  establish, 
maintain,  and  implement  a  Quality 
Control  Plan  in  compliance  with  HUD- 
FHA  requirements. 

■.  Mortgagees  and  Title  I  Lenders  That 
Failed  To  Comply  With  HUD-FHA 
Remiirements  ror  the  Sofaaiiasion  of  an 
Audited  Annual  Financial  Statement 
and/or  Payment  of  the  Annual 
Racertification  Fee 

Action:  Withdrawal  of  HUD-^'HA 
mortgagee  approval  and  Title  I  lender 
approval. 

Cause:  Failure  to  submit  to  the 
Department  the  required  annual  audited 
financial  statement  and/ or  remit  the 
required  annual  racertification  fee. 

Mortgagees  Withdrawn 

Salida  Building  and  Loan  Assn, 
Salida,  CO.  Lomas  Mortgage  New  York 
Inc.  Dallas.  TX:  United  Bank  of  (kifBn 
FSB,  Griffin,  CA;  First  United  Savings 
Bank,  FSB,  Greencastle,  IN;  Macomb 
Savings  and  Loan  Assn,  Saint  Clair 
Shores,  MI:  D  M  Bullard  Mortgage 
Bankers,  Kalamazoo,  MI:  Community 
PreservaticMi  Corp,  New  York.  NY; 
Crusader  Bank,  Rosemont,  PA;  Chester 
Valley  Bancorp.  Dovmingtown.  PA: 
Heritage  Federal  Bank  FSB,  Kingsport, 
-  TN:  L^as  Financial  Corporation, 
Dallas,  TX:  Lomas  Mortgage  USA,  Inc, 
Dallas,  TX:  Midamerica  Bank  Hudson, 
Hudson,  WI:  First  Washington  Mortgage 
Corp,  Hemdon,  VA;  American  Trust 
Mortgage  Inc,  San  Jose,  CA;  Humboldt 
Mortgage  Company,  Eureka.  CA;  Dothan 
Federal  Savings  Bank,  Dothan.  AL; 
Unlimited  Mortgage  Services. 
Worthington,  OH:  Franklin  Bank  NA, 
Southfield,  MI;  Northside  Mortgage 
Company,  Chattanooga,  TN;  Farmers 
and  Merchants  Bank,  Milfcnd.  NE;  First 
Republic  Savings  Bank  FSB,  Roanoke 
Rapids,  NC:  CPC  Resources  Inc,  New 
York,  NY;  First  Fidelity  Funding  Corp. 
Fort  Lauderdale.  FL:  Teico  Financial 
Services  Inc,  Manalapan,  NJ;  Richmond 
Mtvtgage  Corporation,  Athens,  GA: 
Glendale  Federal  Bank,  Glendale.  CA; 


Access  Mortgage  Incorporated,  Milpitas, 
CA:  Diversified  Residential  Funding, 
Altamonte  Springs,  FL;  Delta  Home 
Mortgage  Incorporated,  Sheridan,  AR: 
First  American  Lending,  Coral  Gables, 
FL. 

Title  1  Lenders  Withdrawn 

Heritage  Pullman  Bk  Trust  Co, 
Chicago,  IL;  Devon  Bank,  Chicago,  IL: 
Laurel  Federal  Savings  and  Loan, 
Laurel,  MS;  Lehigh  Savings  Bank  SLA. 
Union,  NJ;  Lending  Source,  Folsom,  CA: 
First  Continental  Mortgage  Corp, 
Jonesboro.  AR;  Orange  Coast  Mortgage 
Inc,  Irvine,  CA;  S  and  S  Financial  Inc, 
Woodland  Hills,  CA;  Delta  Acceptance 
Corp,  Gonzales,  LA. 

Dated:  May  1.1997. 
NkaUaP.Batiaas, 

Assistant  Secretary  for  Housing-Fedaal 
Housing  Commissioner. 
IFR  Doc  97-11810  Filed  5-6-97;  8:45  ami 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FfM221-l>-01] 

AQENCV:  Office  of  the  Secretary,  HUD. 

ACTION:  Delegation  of  authority. 

SUMMARY:  In  thl^  notice,  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  delegates  all  power  and 
authority  to  administer  the  Portfolio 
Reengineering  Demonstration  Programs 
to  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 
ffFECnVE  DATE:  March  28, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  C  Dipman.  Demonstration 
Program  Cocvdinator.  Office  of 
Multifiunily  Housing.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Room  6106, 
Washington,  EX:  20410-4000: 
Telephone  (202)  708-3321.  (This  is  not 
a  toll-free  number.)  Hearing  or  speech- 
impaired  individuals  may  call  1-800- 
877-8399  (Federal  Infrnmation  Relay 
Service  TTY). 

8UPPl£MENTARY  INFORMATION:  Over 
800,000  housing  units  in  approximately 
8,500  projects  are  currently  financed 
with  niA-insured  loans  and  supported 
by  proiect-based  Section  8  housing 
assistance  payment  ("HAP")  contracts. 
In  many  cases,  these  HAP  contracts 
currently  provide  for  rents  which 
substantially  exceed  the  rents  received 
by  comparable  unassisted  imits  in  the 
local  market.  Starting  in  Fiscal  Year 
("FY")  1996,  those  Section  8  contracts 
began  to  expire,  and  Congress  and  the 
Administraticm  provided  one-year 
extensions  of  expiring  contracts  at  a  cost 


of  over  $200  million.  While  annual  HAP 
contract  extensions  for  these  projects 
maintain  an  important  housing 
resource,  they  come  at  great  expense. 
Every  year  more  contracts  expire, 
compounding  the  cost  of  aimual 
extensions.  In  ten  years,  the  annual  cost 
of  renewing  Section  8  contracts  is 
projected  to  rise  to  approximately  $7 
billion,  about  one-thlnl  of  HUD's 
ciurent  budget.  If.  however,  the  Section 
8  assistance  is  reduced  or  eliminated.    , 
there  is  an  increased  likelihood  that 
these  projects  will  be  unable  to  continue 
to  meet  their  financial  obligations 
including  operating  expenses,  debt 
service  payments,  and  current  and 
future  capital  needs.' 

In  seeking  a  solution  to  this  serious 
problem.  Congress  enacted  Section  210 
of  Departments  of  Veteran  AfEairs  and 
Housing  and  Urt>an  Development,  and 
Independent  Agencies  Appropriations 
Act.  1996  (110  Stat.  1321)  ("HUD's  FY 

1996  Appropriations  Act"),  authorizing 
HUD  to  conduct  a  demonstration 
program  designed  to  explore  various 
approaches  for  restructuring  the 
finiancing  of  projects  that  have  FHA- 
insured  mortgages  and  that  receive 
Section  8  rental  assistance,  and  taking 
other  related  action  in  order  to  reduce 
the  risk  to  the  FHA  insurance  fund  and 
lower  subsidy  costs  while  preserving 
housing  affordability  and  availability. 

Sections  211  and  212  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  No.  104-204, 110 
Stat.  2874,  approved  September  26, 
1996)  ("HUD's  FY  1997  Appropriations 
Act")  respectively,  grant  Section  8 
Contract  Renewal  Authority,  repeal  the 
Portfolio  Reengineering  Demonstration 
Program  authorized  by  Section  210  of 
HUD's  FY  1996  Appropriations  Act.  and 
authorize  the  conduct  of  a  new  Portfolio 
Reengineering  Demonstration  Program, 
modelled  in  large  part  after  the  FY  1996 
Portfolio  Reengineering  Demonstration 
Program. 

Although  Section  212  of  HUD's  FY 

1997  Appropriations  Act  repealed  the 
Portfolio  Reengineering  Demonstration 
Program  authorized  under  Section  210 
of  HUD's  1996  Appropriations  Act. 
funds  made  availaole  under  Section  210 
remain  available  through  FY  1997,  and 
the  FY  1997  Portfolio  Reengineering 
Demonstration  Program  does  not  nullify 
any  agreements  or  proposals  that  have 
been  submitted  tmder  the  FY  1996 
Portfolio  Reengineering  Demonstration 
Program.  Proposals  submitted  under  the 
FY  1996  Portfolio  Reengineering 
Demonstration  Propam  which  were 
received  by  the  Department  prior  to 
September  25, 1996  will  continue  to  be 


processed  by  HUD,  pursuant  to  the  FY 
1996  legislation. 

The  Portfolio  Reengineering 
Demonstration  Program,  authorized  by 
the  FY  1996  Appropriations  Act,  as 
implemented  by  a  notice  published  at 
61  FR  34664.  July  2, 1996,  and  the 
Portfolio  Reengineering  Demonstration 
Program,  authorized  by  the  FY  1997 
Appropriations  Act,  as  implemented  by 
a  notice  published  at  62  FR  3566, 
January  23, 1997.  grant  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  all  power  and  authority  to 
administer  these  demonstration 
programs. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  the  Department  of 
Housing  and  Urban  Development 
delegates  to  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
all  power  and  authority  to  administer 
the  Portfolio  Reengineering 
Demonstration  Programs,  as  granted  by 
Section  210  of  the  Departments  of 
Veteran  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1996  (110 
Stat.  1321),  and  Sections  211  and  212  of 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  No.  104-204, 110 
Stat.  2874,  approved  September  26, 
1996). 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  or 
be  sued. 

Authority:  Section  7(d),  Department  of 
Housing  and  Viban  Development  Act.  42 
U.S.C  3535(d). 

Dated:  March  28. 1997. 
Andrew  Cuomo, 

Secretary  of  the  Department  of  Housing  and 
Urban  Development. 
[FR  Doc.  97-11812  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  4221 -D-02] 

Radelegation  of  Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Redelegation  of  authority. 

SUMMARY:  In  a  notice  published 
elsewhere  in  today's  Federal  Register, 

the  Secretary  of  the  E)epartment  of 
Housing  and  Urban  Development 


delegated  all  authority  with  respect  to 
the  Portfolio  Reengineering 
Demonstration  Programs  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner.  In  this  notice, 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
redelegates  the  authority  to  execute 
restructuring  commitment  letters  and 
closing  documents  with  respect  to  the 
Portfolio  Reengineering  Demonstration 
Programs  to  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs,  who  further  redelegates  this 
authority,  as  specified  herein,  to  various 
field  office  Directors,  Office  of  Housing; 
Directors,  Housing  Division;  and 
Directors,  Office  of  Multifamily 
Housing. 

EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  iDipman,  Demonstration 
Program  Coordinator,  Office  of 
Multifamily  Housing,  Department  of 
Housing  and  Urban  £)evelopment,  451 
Seventh  Street,  SW.,  Room  6106, 
Washington,  IX:  20410-4000; 
Telephone  (202)  708-3321.  (This  is  not 
a  toll-free  number).  Hearing  or  speech- 
impaired  individuals  may  call  1-800- 
877-8339  (Federal  hiformation  Relay 
Service  TTY). 

SUPPLEMENTARY  INFORMATION:  Over 
800,000  housing  units  in  approximately 
8,500  projects  are  currently  financed 
with  FHA-insured  loans  and  supported 
by  project-based  Section  8  housing 
assistance  payment  ("HAP")  contracts. 
In  many  cases,  these  HAP  contracts 
ciurently  provide  for  rents  which 
substantially  exceed  the  rents  received 
by  comparable  unassisted  units  in  the 
local  market.  Starting  in  Fiscal  Year 
("FY")  1996.  those  Section  8  contracts 
began  to  expire,  and  Congress  and  the 
Administration  provided  one-year 
extensions  of  expiring  contracts  at  a  cost 
of  over  $200  million.  While  annual  HAP 
contract  extensions  for  these  projects 
maintain  an  important  housing 
resource,  they  come  at  great  expense. 
Every  year  more  contracts  expire, 
compounding  the  cost  of  annual 
extensions.  In  ten  years,  the  annual  cost 
of  renewing  Section  8  contracts  is 
projected  to  rise  to  approximately  $7 
billion,  about  one-third  of  HUD's 
current  budget.  If.  however,  the  Section 
8  assistance  is  reduced  or  eliminated, 
there  is  an  increased  likelihood  that 
these  projects  will  be  tmable  to  continue 
to  meet  their  financial  obligations 
including  operating  expenses,  debt 
service  payments,  and  current  and 
future  capital  needs. 

In  seeking  a  solution  to  this  serious 
problem,  Congress  enacted  Section  210 
of  Departments  of  Veteran  Affairs  and 


Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1996  (110  Stat.  1321)  ("HUD's  FY 
19%  Appropriations  Act"),  authorizing 
HUD  to  conduct  a  demonstration 
program  designed  to  explore  various 
approaches  for  restructuring  the 
financing  of  projects  that  have  FHA- 
insured  mortgages  and  that  receive 
Section  8  rental  assistance,  and  taking 
other  related  action  in  order  to  reduce 
the  risk  to  the  FHA  insurance  fund  and 
lower  subsidy  costs  while  preserving 
housing  affordability  and  availability. 

Sections  211  and  212  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L  No.  104-204, 110 
Stat.  2874,  approved  September  26, 
1996)  ("HUD's  FY  1997  Appropriations 
Act")  respectively,  grant  Section  8 
Contract  Renewal  Authority,  repeal  the 
Portfolio  Reengineering  Demonstration 
Program  authorized  by  Section  210  of 
HUD's  FY  1996  Appropriations  Act,  and 
authorize  the  conduct  of  a  new  Portfolio 
Reengineering  Demonstration  Program, 
modelled  in  large  part  after  the  FY  1996 
Portfolio  Reengineering  Demonstration 
Program. 

Although  Section  212  of  HUD's  FY 
1997  Appropriations  Act  repealed  the 
Portfolio  Reengineering  Demonstration 
Program  authorized  under  Section  210 
of  HUD's  1996  Appropriations  Act, 
funds  made  available  under  Section  210 
remain  available  through  FY  1997,  and 
the  FY  1997  Portfolio  Reengineering 
Demonstration  Program  does  not  nullify 
any  agreements  or  proposals  that  have 
been  submitted  under  the  FY  1996 
Portfolio  Reengineering  Demonstration 
Program.  Proposals  submitted  under  the 
FY  1996  Portfolio  Reengineering 
Demonstration  Program  which  %vere 
received  by  the  Department  prior  to 
September  25, 1996  will  continue  to  be 
processed  by  HUD,  pursuant  to  the  FY 
1996  legislation. 

The  Portfolio  Reengineering 
Demonstration  Program,  authorized  by 
the  FY  1996  Appropriations  Act,  as 
implemented  by  a  notice  published  at 
61  FR  34664,  July  2, 1996,  and  the 
Portfolio  Reengineering  Demonstration 
Program,  authorized  by  the  FY  1997 
Appropriations  Act.  as  implemented  by 
a  notice  published  at  62  FR  3566, 
January  23, 1997,  grant  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  ("Secretary")  all  power 
and  authority  to  administer  these 
demonstration  programs,  including  the 
authority  to  execute  restructuring 
commitment  letters  and  closing 
documents.  A  restructuring 
commitment  letter  is  a  document  sent  to 
the  participating  project  owner 
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IS 


memorializing  the  final  restructuring 
agreement  between  HUD  and  the 
participating  project  owner  with  respect 
to  the  specific  project,  and  the  closing 
documents  must  be  executed  for  the 
project  restructuring  to  become 
effective. 

Elsewhere  in  today's  Federal  Register, 
the  Secretary  has  redelegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  all  power  and 
authority  with  respect  to  the  Portfolio 
Reengineering  Demonstration  Program. 
That  delegation  authorizes  the  Assistant 
Secretary  to  further  redelegate  such 
authority. 

Accordingly,  the  Assistant  Secretary 
for  Housing- Federal  Housing 
Commissioner  and  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
redelegate  authority  as  follows: 

Section  A.  Authority  Redelegate 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
redelegates  to  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs  the  authority  to  execute 
restructiuing  commitment  letters  and 
closing  documents  related  to  the 
Portfolios  Reengineering  Demonstration 
Programs,  as  granted  by  Section  210  of 
the  Departments  of  Veteran  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1996  (110  Stat.  1321),  and  Section 
212  of  the  E)epartments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  No.  104-204, 110  Stat.  2874. 
approved  September  26,  1996). 

Section  B.  Authority  Further 
Redelegated 

The  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs 
redelegates  authority  under  the  Portfolio 
Reengineering  Demonstration  Programs 
authorized  by  HUD's  FY  1996  and  FY 
1997  Appropriations  Acts  as  follows: 

(1)  The  authority  to  execute 
restructuring  commitment  letters  is 
redelegated  to  the: 
(1)  Director,  Multifamily  Housing 
Division,  in  the  Pittsburgh  Area 
Office: 

(b)  Director,  Multifamily  Housing 

Division,  in  the  Buffalo  Area  Office; 

(c)  Director,  Multifamily  Housing 

Division,  in  the  Cleveland  Area 
Office: 

(d)  Director,  Multifamily  Housing 

Division,  in  the  Kansas/Missouri 
State  Office; 

(e)  Director,  Multifamily  Housing,  and 

the  Director,  Multifamily  Housing 
Division,  in  the  Georgia  State 
Office; 


(f)  Director,  Office  of  Housing,  and  the 

Director,  Multifamily  Housing 
Division,  in  the  Jacksonville  Area 
Office; 

(g)  Director,  Office  of  Housing,  and  the 

Director,  Miiltifamily  Housing 

CHvision,  in  the  Colorado  State 

Office; 
(h)  Director,  Multifamily  Housing 

Division,  in  the  Houston  Area 

Office; 
(i)  Director,  Office  of  Housing,  and  the 

Director,  Multifamily  Housing 

Division,  in  the  California  State 

Office;  and 
(j)  Director,  Office  of  Housing,  and  the 

Director,  Multifamily  Housing 

Division,  in  the  Washington  State 

Office. 
(2)  The  authority  to  execute  closing 
documents  is  redelegated  individually 
to  the  Department  of  Housing  and  Urban 
Development  field  office  Directors, 
Office  of  Housing;  Directors,  Housing 
Division;  and  the  Directors,  Multifamily 
Housing  Division. 

Section  C.  Authority  Excepted 

The  authority  redelegated  under 
Sections  A  and  B  does  not  include  the 
power  to  sue  or  be  sued. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urt)an  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  March  28. 1997. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Dated:  March  28. 1997. 
John  H.  (Chris)  Greer, 
Deputy  Assistant  Secretary  for  Multifamily 
Housing  Propams. 
[FR  Doc.  97-11811  Filed  5-6-97;  8:45  am] 

BIUJNG  C006  4210-3r-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-08O-07-199O-00I 

Notice  of  Intent  To  Amend  the 
Diamond  Mountain  Resource 
Management  Plan 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  intent  to  amend  the 

Diamond  Mountain  Resource 

Management  Plan. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Diamond  Mountain  Resource 
Management  Plan  (DMRMP)  to  define 
the  appropriate  level  of  management 
prescriptions  for  the  BLM  administered 
acreage  located  to  the  west  of  the  Ouray 


National  Wildlife  Refuge  in  Uintah 
County,  Utah.  An  environmental 
assessment  would  be  prepared  to 
address  the  potential  impacts  that 
activities  allowed  under  the  current 
RMP  decisions  may  have  on  the 
adjoining  wildlife  refuge.  The  EA  would 
be  prepared  by  an  interdisciplinary 
team  and  would  address  issues 
including  but  not  limited  to,  land  use, 
mineral  development,  wildlife,  cultural 
resources,  and  special  stattis  plant  and 
animal  species.  The  EA  and 
accompanying  plan  amendment  would 
provide  the  basis  for  redefining  the 
management  prescriptions  determined 
necessary  to  maintain  viable  use  and 
management  of  the  public  lands  by  the 
BLM  and  to  avoid  creating  an 
impediment  to  the  management 
objectives  of  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  in  managing  the 
wildlife  refuge. 

DATES:  The  comment  period  for  the 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  All  comments  must  be 
submitted  on  or  before  June  6, 1997. 
SUPPt^MENTARY  INFORMATUN:  The  BLM 
administers  approximately  4,907.05 
acres  of  land  located  west  of  the  Ouray 
National  Wildlife  Refuge,  including 
approximately  815  acres  which  are 
submerged  under  Pelican  Lake.  The 
Ouray  National  Wildlife  Refuge 
encompasses  an  area  of  approximately 
11,827  acres  and  is  managed  by  the 
USFWS  for  the  purposes  of  producing 
waterfowl  and  providing  habitat  for 
migratory  birds.  Management  objectives 
of  the  refuge  have  been  impaired  by 
high  levels  of  selenium  which  accrue  in 
the  ponds  within  the  refuge.  Studies 
conducted  by  the  USFWS  assert  that  the 
high  selenium  levels  result  from  water 
seepage  through  shale  formations  which 
underlie  the  surrounding  area  and  that 
various  types  of  land  uses  on  the  BLM 
administered  acreage  west  of  and 
upgradient  to  the  refuge  induce 
increases  in  selenium  levels.  The  EA 
would  address  those  activities  currently 
allowed  imder  the  decisions  of  the 
DMRMP  which  could  contribute  to 
increased  selenium  and  the  plan 
amendment  would  serve  to  redefine 
which  uses  may  continue  to  be 
authorized  and  which  actions  may 
continue  to  occiu  on  the  public  land 
acreage.  The  decisions  being  reviewed 
pertain  only  to  the  following  described 
public  lands: 

T.  7  S.,  R.  20  E.,  SLM,  Utah 
Sec.  19,  lots  3,  4,  E'/iSW>/i.  E'/iSE'/i; 
Sec.  20,  SWV«NEV4,  S>/j: 
Sec.  21,  SW'/i,  W'/iSE'/.,  SE'ASEV*: 
Sec.  26,  E'/j; 
Sec.  28,  NViNV^; 


Sec.  29,  NV«i,  W'/iSWV4,  SE'ASWVi, 

SW'ASE'A; 
Sec.  30.  lots  1-4.  NEV«,  NE'ANWVi. 

NViSEV*.  SE'ASEiA; 
Sec.  31,  loto  1-4,  EViNEV4; 
Sec.  33,  SEV4NWV4,  NE'ASWVi, 

NW'ASE'A; 
Sec.  35,  loU  1-4,  NEV4NEV4,  SEy4NWV4, 

S'/i. 
T.  a  S..  R.  20  E,  SLM,  Utah 
Sec.  3,  SViiNWV4,  SVi; 
Sec.  4,  lot  1.  SEy4NEV4; 
Sec.  5,  lots  3-7,  SEV>tNWV4,  SEV4; 
Sec.  8,  loU  1-4,  NV;tNEV4,  SEViNEV*, 

NEV4SEV4; 
Sec.  9,  S'/4; 
Sec.  10,  NV2; 
Sec.  17,  loU  1. 2. 

Public  participation  will  be  actively 
sought  to  ensure  that  the  EA  addresses 
all  issues,  problems,  and  concerns  from 
those  interested  in  the  management  of 
the  public  lands  described  above.  The 
development  of  the  EA  is  a  public 
process  and  the  public  is  invited  and 
encouraged  to  assist  in  the  identification 
of  issues.  Formal  public  participation 
will  be  requested  upon  the  completion 
of  the  EA  and  the  publishing  of  the 
notice  of  availability  in  both  the  Federal 
Register  and  local  newspapers. 
FOR  FIJRTHER  MFORMATION  CONTACT*: 
David  E.  Howell.  District  Manager. 
Vernal  District  Office.  170  South  500 
East.  Vernal.  Utah  84078;  telephone 
(801)  781-4400.  Existing  planning 
dociunents  and  information  are 
available  for  review  at  the  above 
address.  Comments  on  the  proposed 
plan  amendment  should  be  sent  to  the 
above  address. 

Dated:  April  30, 1997.  , 
G.  William  Lamb, 
State  Director,  Utah. 

(FR  Doc.  97-11852  Filed  5-6-97;  8:45  am) 
HUJNQ  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR  53113-63117;  OR-0e0-07-143(H)1: 
Q7-«172| 

Realty  Action;  Proposed  Modified 
Competitive  Sale 

April  28, 1997. 

The  Notice  of  Realty  Action  published 
in  the  November  7, 1996,  edition  of  the 
Federal  Register  (61  FR  57696)  is 
hereby  amended  as  follows: 

The  appraised  fair  market  value  of  the 
parcels  is  as  follows: 

Lot  6.  (OR  53113):  $500.00 

Lot  7.  (OR  53114):  S500.00 

Lot  8.  (OR  53115):  $1,500.00 

Lou  9  and  10,  (OR  53116):  $12,000.00 

LoU  11  and  12.  (OR  53117):  $19,000.00 


Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management,  Salem  District 
Office.  1717  Fabry  Road  SE.  Salem. 
Oregon  97306.  prior  to  11  am  on 
Wednesday.  May  28. 1997.  Each  written 
sealed  bid  must  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  USDI — ^Biureau  of  Land 
Management  fomot  less  than  10  pen»nt 
of  the  amount  bid.  The  bids  will  be 
opened  and  an  apparent  high  bid 
declared  at  the  sale.  The  balance  of  the 
purchase  price  shall  be  paid  within  180 
days  of  the  sale  date.  A  nonrefundable 
$50.00  filing  fee  will  be  required  fit>m 
the  high  bidder  for  the  conveyance  of 
the  mineral  estate. 

All  other  conditions  of  the  notice 
remain  in  eCfiect 
Dana  R.  Shnford, 
Tillamook  Area  Manager. 
(FR  Doc.  97-11872  Filed  5-6-87;  8:45  am] 
BNJJNQ  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-066-1430-01-44-1A] 

Plan  Amendment,  Notice  of  Availability 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Plan  amendment,  notice  of 

availability. 

SUMMARY:  The  Bureau  of  Land 
Management  completed  a  Proposed  Flan 
Amendment/EA/FONSI  for  the 
Moimtain  Valley  Management 
Framework  Plan  (MFP)  on  April  11. 
1997.  All  public  lands  and  the  mineral 
estate  have  been  analyzed.  The 
environmental  assessment  (EA)  revealed 
no  significant  impact  from  the  proposed 
action.  The  Mountain  Valley  MFP 
would  be  amended  to  identify  the 
following  public  lands  smtable  for 
direct  sale  to  Mr.  Phillip  Bun  and 
Circleville  Town:  T.  30  S.,  R.  4  W., 
Section  23,  SE1/4SW1/4SW1/4  and  T. 
26  S.,  R-  1  W.,  Section  11,  S1/2NE1/ 
4NE1/4SE1/4,  Salt  Lake  Meridian,  Utah, 
containing  a  total  of  15.0  acres.  All 
minerals  in  the  lands  would  be  reserved 
to  the  United  States.  A  Notice  of  Intent 
proposing  to  amend  the  MFP  was 
published  in  the  Federal  Register  on 
February  7, 1997. 

This  plan  amendment  would  aUow 
the  Sevier  River  Resource  Area  to  sell 
the  identffied  public  land,  at  fair  market 
value,  pursuant  to  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (90  StaL  2750,  43 
U.S.C.  1713),  and  Tide  43  CFR  Part 


2710.  A  30  day  protest  period  for  the 
planning  amendment  will  commenoe 
with  publication  of  this  notice  of 
availability. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dave  Henderson,  Sevier  River  Resource 
Area  Manager,  150  East  900  North. 
Richfield,  Utah  84701.  Existing 
planning  documents  and  information 
are  available  at  the  above  address  or 
telephone  (801)  896-1500.  Comments 
on  the  proposed  jilan  amendment 
should-be  sent  to  the  above  address. 
SUPPLBCNTARY  INFORMATION:  The 
Planning  amendment  is  subject  to 
protest  from  any  adversely  afEected     ' 
party  who  participated  in  the  planning 
process.  Protests  must  be  made  in 
accordance  with  provisions  of  43  CFR 
1610.5-2,  as  follows:  Protests  must 
pertain  to  issues  that  were  identified  in 
the  plan  or  through  the  public 
participation  process.  As  a  mininniin, 
protests  must  contain  the  name,  niniling 
address,  telephone  number,  and  intraest 
of  the  person  filing  the  protest  A 
statement  of  the  issue  or  issues  being 
protested  must  be  included.  A  statement 
of  the  part  or  parts  being  protested  and 
a  citing  of  pages,  paragraphs,  maps,  etc., 
of  the  proposed  amendment,  where 
practical,  should  be  included.  A  copy  of 
all  doctmients  addressing  the  issue(s) 
submitted  by  the  protester  during  the 
planning  process  or  a  reference  to  the 
date  when  the  protester  discussed  the 
issue(s)  for  the  record.  A  concise 
statement  as  to  why  the  protester 
believes  the  BLM  State  Director's 
decision  is  incorrect.  Protests  must  be 
received  by  the  Director  of  the  Bureau 
of  Land  Management  (WO-210),  Attn: 
Brenda  Williams,  1849  C  Street,  NW.. 
Washington,  DC  20240,  within  30  days 
after  the  publication  of  this  notice  of 
availability  for  the  planning 
amendment 
G.  William  Lamb, 
Utah  State  Director. 

(FR  Doc.  97-11853  Filed  5-«-97: 8:45  am] 
aMJJNO  CODE  4»ie-0O-P 


DEPARTMENT  OF  THE  INTERIOR 

Mirterals  Management  Service 

Environmental  Documenta  Prepared 
for  Propoaed  Oil  and  Qaa  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AQBiCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Availability  of 

Environmental  Documents  Prepared  for 

OCS  Mineral  Proposals  on  the  Gulf  of 

Mexico  OCS. 
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SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  Section 
1501.4  and  Section  1S06.6)  that 
implement  the  National  Environmental 
Policy  Act  (NEPA),  announces  the 


availability  of  NEPA-related  Site- 
Specific  Environmental  Assessments 
(SEA's)  and  Findings  of  No  Significant 
Impact  FONSI's).  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 


This  listing  includes  all  proposals  for 
which  the  FONSI's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 


Aclivity/operator 


Oyx  Energy  Company,  Exploration  Activily,  SEA  No.  R-31 14 


Chevron  U.S.A..  Pipelirw  Abtivity,  SEA  No.  G-16099 


Marathon  Pipe  Line  Cornpany.  Pipeline  Activity.  SEA  No.  G- 
17044. 


Phillips  Petroteum  Conpany.  Stnx^ture  Removal  Operations, 

SEA  No.  ES/SR95-116A. 
Ctwvron  U.S.A.,  Structure  Removal  Operations,  SEA  No.  ES/ 

SR  96-06UC. 
DelMar  Petroleum,  Inc.,  Structure  RenrxyvaJ  Operations,  SEA 

No.  ES/SR  96-143A. 
Oryx  Energy  Company,  Structure  Removal  Operations,  SEA 

Nos.  ES/SR  96-160  through  96-162. 
Newfield  Exploration  Company,  Structure  Removal  Operations. 

SEA  Nos.  ES/SR  96-166  and  96-167. 

Coastal  Oil  &  Gas  Corporation.  Structure  Removal  Operations, 
SEA  No.  ES/SR  97-001  A. 

Samedan  OtI  Corporation,  Structure  Removal  Operations,  SEA 
No.  ES/SR  97-005. 

Samedan  Oil  Corporation,  Structure  Removal  Operations,  SEA 
No.  ES/SR  97-007. 

Energy  Development  Corporation,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  97-008. 

Texaco  Inc.,  Structure  Removal  Operations.  SEA  Nos.  ES/SR 
97-019  through  97-022. 

UNOCAL  OtI  &  Gas  Corporation.  Structure  Removal  Oper- 
ations. SEA  No.  ES/SR  97-023A. 

Ctwvroo  U.S.A.,  Structure  Removal  Operations,  SEA  Nos.  ES/ 
SR  97-024  through  97-034 

C»>evTon  U.S.A..  Structure  Removal  Operations,  SEA  No.  ES/ 
SR  97-035. 

Cttevron  U.S.A.,  Structure  Removal  Operations.  SEA  Nos.  ES/ 
SR  97-045  through  97-050. 

Santa  Fe  Energy  Resources.  Inc.,  Structure  Removal  Oper- 
ations. SEA  Nos.  ES/SR/97-051  through  97-054. 

CNG  Producing  Company,  Structure  Removal  Operations,  SEA 
No.  ES/SR  97-061. 

Chevron  U.S.A.,  Structure  Removal  Operatioris,  SEA  No.  ES/ 
SR  97-062. 

Union  Pacific  Resources,  Stnxlure  Removal  Operations,  SEA 
No.  ES/SR  97-063. 

Amoco  Exploration  and  Production,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  97-064. 

Apactw  Corporation,  Structure  Removal  Operatiortt,  SEA  No. 
ES/SR  97-068. 

Apache  Corporations,  Structure  Removal  Operations,  SEA  No. 
ES/SR  97-072. 


Location 


High  Island.  East  Addition,  South  Extension,  Block  A-377. 

Lease  OCS-G  15821,  114  miles  southeast  of  the  nearest 

coastline  on  Galveston  Island,  Texas. 
Mobile  Area,  Block  864  to  823,  Lease  OCS  G-16099,  4  to  10 

miles  south  of  the  nearest  coastline  in  Alat>ama. 
Ship  Shoal  Area,  Bkwks  207.  192.  193,  194,  181.  180.  171. 

156.  155,  148.  131,  130,  125,  106,  101,  102,  81.  78.  79.  56, 

and  55:  Eugene  Island  Area,  Bkxks  103,  102,  81,  82,  79,  78, 

61,  56,  55,  40,  41,  32.  and  19;  Lease  OCS-G  10744,  3  to  63 

mKes  south  of  ttie  nearest  coastline  in  Louisiana. 
West  Cameron  Area.  BkKk  115,  Lease  OCS-G  2828,  16  miles 

south  of  Cameron  Parish,  Louisiana. 
South  Marsh  Island  Area,  Bkxk  78.  Lease  OCS-G  1210.  74 

miles  souttteast  of  Freshwater  City,  Louisiana. 
Eugene  Island  Area.  Bkx:k  343,  Lease  OCS-G  2320,  67  miles 

souttvsouthwest  of  Terretwnne  Parish,  Louisiana. 
High  Island  Area.  East  Additkyi,  Block  129,  Lease  OCS-G 

1848,  50  miles  south  of  Jefferson  County,  Texas. 
East  Cameron  Area.  Bkxks  67  and  48,  Leases  OCS  0161  and 

OCS  0768.  20  to  25  miles  south  of  Cameron  Parish,  Louisi- 
ana. 
East  Cameron  Area,  Bkick  219,  Lease  OCS-G  7652,  68  miles 

south  of  Cameron  Parish,  Louisiana. 
West  Can^ron  Area.  Bk)ck  67.  Lease  OCS-G  3256,  6  miles 

south  of  Cameron  Parish,  Louisiana. 
Eugene  Island  Area.  Bkx*  208.  Lease  OCS  0576,  50  miles 

south  of  St.  Mary  Parish,  Louisiana. 
North  Padre  Island  Area,  Bkx:k  967,  Lease  OCS-G  3218.  19 

miles  east  of  Padre  Island  Natkx^  Seashore. 
South  Marsh  Islarxj  Area,  North  Additk>n.  Bkx:ks  217  and  222; 

VermiHon  Area.  Btock  31;  Leases  OCS  0310  and  OCS-G 

2868,  10  to  15  miies  south  of  VermHk>n  Parish,  Louisiara. 
Matagorda  Island  Area.  BkKk  701,  Lease  OCS-G  4549,  20 

miles  south  of  Calhoun  County.  Texas. 
West  Delta  Area.  Bk}cks  23  &  24.  Leases  OCS-G  1331  and 

OCS  0691 .  4  miles  south  of  Plaquemines  Parish,  Louisiana. 
South  Timbalier  Area.  Bkxk  35,  Lease  OCS-G  3336,  8  miles 

south  of  Terreborvw  Parish.  Louisiana. 
South  Timbalier  Area,  Bkxk  21.  Lease  OCS  0263.  3  miles 

southwest  of  Plaquemines  Parish,  Louisiana. 
High  Island  Area,  Bkxks  A-172  and  A-173,  Leases  OCS-G 

6202  and  6203,  46  miles  south  of  Jefferson  County,  Texas. 
South  Timbalier  Area.  Bkxjk  76.  Lease  OCS-G  4460,  18  miles 

south  of  Terrebonne  Parish,  Louisiana. 
South  Timbalier  Area,  Block  189,  Lease  OCS-G  1572,  34  mHes 

south  ol  Terretxxme  Parish,  Louisiana. 
Galveston  Area,  Bkxk  A-125,  Lease  OCS-G  9055.  70  miles 

south  of  Galveston,  Texas. 
West  Delta  Area,  Bkxk  140.  Lease  OCS-G  5682,  27  miles 

souttieast  of  Plaquemines  Parish,  Louisiana. 
Eugene  Island  Area.  Bkxk  278,  Lease  OCS-G  3996.  50  miles 

south  of  TerretXKme  Parish,  Louisiana. 
Ship  Shoal  Area,  Bkxk  158,  Lease  OCS  0816.  26  miles  south 

of  Terretxxme  Parish,  Louisiana. 


Date 


02/18/97 

01/31/97 
03/03/97 

02/26/97 
02/20«7 
04/17/97 
01/24/97 
01/16«7 

02/1 8«7 
02/1 3«7 
01/22/97 
02/28/97 
01/22/97 

02/14/97 
02/24/97 
02/06«7 
02/20«7 
02A)6/97 
03/20«7 
03/21/97 
04/11/97 
03/20/97 
03«W97 
03/27/97 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  as  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 


FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit.  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Elm  wood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 
Telephone  (504)  736-2519. 


SUPPI.EMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
pratential  environmental  effects  of 
activities  described  in  the  proposals  and 


present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Enviroimiental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  qualify  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  April  28, 1997. 
Chris  C  Oynes. 

Regional  Director,  Gulf  of  Mexico,  OCS 

Region. 

[FR  Doc.  97-11874  Filed  5-6-«7;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgations  Nos.  731-TA-761-7e2 
(Preliminary)] 

Static  Random  Access  Memory 
Semiconductors  From  the  Republic  of 
Korea  and  Taiwan 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (the  Act),^  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  Republic  of  Korea  (Korea)  ^  and 
Taiwan  *  of  static  random  access 
memory  semiconductors  (SRAMs),'  that 


■  The  record  is  deflned  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §207.2(0). 

M9  U.S.C  §  1673b(a). 

'Chairman  Miller  not  participating. 

'Chairman  Miller  and  Commissioner  Crawford 
not  participating. 

'The  imported  products  subject  to  these 
investigations  are  synchronous,  asynchronous,  and 
specialty  SRAMs,  whether  assembled  or 
unassembled.  Assembled  SRAMs  include  all 
package  types.  Unassembled  SRAMs  include 
processed  wafers  or  dice,  uncut  dice,  and  cut  dice. 
Processed  wafers  produced  in  Korea  and  Taiwan, 
but  packaged  or  assembled  into  memory  modules 
in  a  third  country,  are  included  In  the  scope:  wafers 
produced  in  a  third  country  and  assembled  or 
packaged  in  Korea  or  Taiwan  are  not  included  in 
the  scope.  The  scope  of  the  investigations  also 
includes  modules  containing  SRAMs.  Such 
modules  include  single  in-line  memory  modules 
(SIPs),  single  in-line  memory  modules  (SIMMs), 


are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Pursuant  to  section  207.18  of  the 
Commission's  rules,  as  amended,^  the 
Commission  also  gives  notice  of  the 
commencement  of  the  final  phase  of  its 
investigations.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules  upon  notice 
from  the  Department  of  Commerce 
(Commerce]  of  an  affirmative 
preliminary  deteni\ination  in  the 
investigations  imder  section  733(b)  of 
the  Act.  or.  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 
that  investigation  under  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  ap{>earance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  February  25, 1997.  a  petition  was 
filed  with  the  Commission  and  the 
E)epartment  of  Commerce  by  Micron 
Technology.  Inc..  Boise.  ID,  alleging  that 
an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  SRAMs  from  the  Republic  of 
Korea  and  Taiwan.  Accordingly, 
effective  February  25, 1997.  the 
Commission  instituted  antidumping 
Investigations  Nos.  731-TA-761-762 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigaticAs  and  of  a 
public  conference  to  bie  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  March  5, 1997.^  The 
conference  was  held  in  Washington,  DC. 
on  March  18, 1997,  and  all  persons  who 


dual  in-line  memory  modules  (DIMMs),  memory 
cards,  or  other  collections  of  SRAMs.  whether 
unmounted  or  mounted  on  a  circuit  board.  The 
SRAMs  subject  to  these  investigations  are  provided 
for  in  subheadings  8542.13.80  and  8473.30.10 
through  8473.30.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

•61  FR  37818  (July  22, 1996). 

'62  FR  10073. 


requested  the  opportunity  were 
permitted  to  ap{>ear  in  person  or  by  " 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  11, 
1997.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3036 
(April  1997),  entitled  "Static  Random 
Access  Memory  Semiconductors  from 
the  Republic  of  Korea  and  Taiwan: 
Investigations  Nos.  731-TA-761-762 
(Preliminary)." 

By  order  of  the  Ck>mimssion. 

Issued:  April  28, 1997. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-11861  Filed  5-6-97;  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

pnvesttgatlon  No.  731-TA-750  (FInaQ] 

Vector  Supercomputers  From  Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  So. 
731-TA-750  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Japan  of  vector  supercomputers, 
provided  for  in  heading  6471  of  the 
Harmonized  Tarifi^  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207).  as 
amended  by  61  FR  37818.  July  22. 1996. 
EFFECTIVE  DATE:  April  1. 1997. 


■  For  purposes  of  this  investigation.  Commerce 
has  defined  the  subject  merchandise  as  "all  vector 
superccjnputers.  whether  new  or  used,  and  whether 
in  assembled  or  unassembled  form,  as  well  as 
vector  supercomputer  spare  parts,  repair  parts, 
upgrades,  and  system  software  shipped  to  fulfill  the 
requiranents  of  a  contract  for  the  sale  and.  if 
included,  maintenance  of  a  vector  supercomputer. 
A  vector  supercomputer  is  any  computer  with  a 
vector  hardware  unit  as  an  integral  part  of  iU 
central  processing  unit  boards." 
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FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  VS  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  sp>ecial 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://flp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  vector  supercomputers  from 
Japan  are  being  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
use  §  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  July  29, 
1996,  by  Cray  Research,  Inc.,  Eagan. 
MN. 

Parddpatiofi  in  the  Investigation  and 
Public  Service  List 

PMsons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 


applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
August  12, 1997,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  begirming  at  9:30  am 
on  August  27, 1997,  at  the  US 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  August  August  19,  1997.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  August  22, 
1997.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0,  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing . 

Written  Submissions 

Each  party  Htho  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  August  21, 1997. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is 
September  4, 1997;  witness  testimony 
must  be  filed  no  later  than  three  days 
before  the  hearing.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 


investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  September  4. 1997.  On 
September  19, 1997,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  September  23, 
1997,  but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6. 
207.3,  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

AotfiorUy:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  28, 1997. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  97-11862  Filed  5-6-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

SutMTiission  for  OMB  Review; 
Comment  Request 

May  1. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13,  44 
U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 


between  1:00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  A£Eairs. 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vfill  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  Departmental 
Management. 

Title:  Generic  Customer  Satisfaction 
Survey. 

OMB  Number:  1225-0059  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  75,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  12.500. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information 
collection  request  is  to  obtain  OMB 
approval  to  conduct  a  variety  of 
customer  satisfaction  surveys  in 
accordance  with  Executive  Order  12862, 
Setting  Customer  Service  Standards. 

Agency:  Employment  and  Training 
Administration. 

Title:  Section  401 JTPA  Administrator 
Survey. 


OMB  Number:  1205-0000  (new 
collection). 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  175. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  88  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Descriptions:  The  purpose  of  this  data 
collection  is  to  better  determine  401 
program  grantees  goals  and 
organizational  structure,  responsiveness 
of  services  provided  by  the  Department 
of  Labor,  and  the  success  of  services 
provided  by  Job  Training  Partnership 
Act  (JTPA)  401  grantees. 
Thereaa  M.  On^falley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-11888  Filed  5-6-97;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMEf^  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Services  to  Migrant  and  Seasonal 
Farmworkers  Report  and  Employment 
Service  Complaint/Referral  Record 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  change  on  the 
Employment  Service  Complaint  Referral 
Record.  ETA  8429. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 


contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  7. 1997. 
Written  comments  should  evaluate 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  wiU  have  practical  utility; 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information. 

ADDRESSES:  Pearl  Wah,  U.S. 
Employment  Service.  Employment  and 
Training  Administration,  Department  of 
Labor  Room  N-4470.  200  Constitution 
Avenue.,  NW.,  Washington,  DC  20210. 
202-219-5185  (This  is  not  a  toll-free 
number). 

SUPP1.EMENTARY  INFORMATION: 

L  Background 

As  part  of  the  settiement  in  the  case 
of  NAACP  v>Secretary  of  Labor  (Civil 
Action  No.  2010-72,  U.S.D.C),  the  U.S. 
Department  of  Labor  (DOL)  negotiated 
with  the  plaintifiJs  a  series  of  regulations 
published  June  10, 1980.  Employment 
and  Training  Administration  (ETA) 
regulations  at  20  CFR  651,  653,  and  658 
under  the  Wagner-Peyser  Act  as 
amended  by  the  Job  Training 
Partnership  Act,  set  forth  the  role  and 
responsibilities  of  the  United  States 
Employment  Services  (USES)  and  the 
State  Employment  Service  Agencies 
(SESA)  regarding  compliance  of  said 
regulations. 

In  compliance  with  20  CFR  653.109, 
DOL  established  recordkeeping 
requirements  to  allow  for  the  efficient 
and  effective  monitoring  of  SESAs 
regulatory  compliance. 

The  ETA  Form  8429,  Employment 
Service  Compliant  Referral  Record,  is 
used  to  collect  and  document  all 
individual  complaints  filed  under  the 
ES  complaint  system. 

The  ETA  Form  5148,  Services  to 
Migrant  and  Seasonal  Farmworkers 
Report,  is  used  to  collect  data  which  are 
primarily  used  to  monitor  and  to 
measure  the  extent  and  effectiveness  of 
ES  services  to  MSFWS  as  a  high  priority 
target  group  for  ES  services. 
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n.  Current  Actiona 

This  is  a  request  for  0MB  approval 
Under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)  of  a 
revision  to  Item  6  of  ETA  Form  8429.  To 
comply^with  the  nondiscrimination 
regulations  (29  CFR  Part  34)  covering 
State  fl^ployment  Security  Agencies. 
Item  6  will  be  changed  to  read  as 
follows:  Persons  wishing  to  file 
complaints  of  discrimination  may  file 
either  with  the  SESA,  or  with  the 
Directorate  of  Civil  Rights  (DCR),  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-4123. 
Washington,  DC  21210.  There  is  no 
change  in  burden. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Titles:  Services  to  Migrant  and 
Seasonal  Farmworkers  Report  and 
Employment  Service  Complaint  Referral 
Record. 

OMB  Number:  1205-0039. 

Frequency:  Quarterly  and  on 
occasion,  respectively. 

Affected  Public:  State  governments. 

Number  of  Respondents:  208. 

Estimated  Cost  Per  Respondent:  No 
cost  to  respondent. 

Estimated  Burden  Hours:  5530. 

Complaint  Log  Maintenance 

1.  Recordkeeping 

Number  of  recordkeepers     1 68 
Annual  hours  per  recordkeeper    6.3 
Recordkeepers  Hours     1,059 

2.  Processing  ETA  Form  8429 
Annual  nimiber  of  forms    2,520 
Minutes  per  form    8 
Processing  Hours    327 

Outreach  Log 

1.  Recordkeeping 

Number  of  Recordkeepers     150 
Annual  hours  per  recordkeeper    26 
Recordkeepers  Hours    3,900 

2.  Data  Collection/Reporting  ETA  5148 
Annual  number  of  reports    208 
Minutes  per  report    70 
Recordkeeping  Hours    244 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office 
Management  and  Budget  approval  of  the 
information  collection  request;  they  %vill 
also  become  a  matter  of  public  record. 

Dated:  April  30. 1997. 
John  R.  BevBrly,  m. 

Director.  U.S.  Employment  Service. 

|FR  Doc.  97-11889  Filed  S-6-97;  8:45  am) 

MUMOCOOE  4610-M-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Changes  in  Subject  of 
Meeting;  Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  62,  No.  81,  page  22973, 
Monday,  April  28, 1997)  scheduled  for 
Friday,  May  2, 1997. 

1.  Approval  of  Minutes  of  Previous 
Closed  Meeting. 

The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  announcement  of  this 
change  was  possible. 

The  National  Credit  Union 
Administration  Board  also  determined 
that  its  business  required  the  addition  of 
the  following  item  to  the  closed  agenda. 

3.  Request  for  Waiver  of  Reserving 
Requirements  from  Sections  116  (a)  and 
(b)  of  the  Federal  Credit  Union  Act  and 
Part  704  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items 
were: 

1.  Approval  of  Minutes  of  Previous 
Closed  Meeting. 

2.  Personnel  Action(s).  Closed 
pursuant  to  exemption  (2)  and  (6). 

For  Further  Information  Contact: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703) 518-6312. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-12050  Filed  5-5-97;  2:23  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-297] 

Notice  of  Renewal  of  Facility  License 
No.  R-120;  North  Carolina  Stata 
University 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  11  to  Facility 
License  No.  R-120  for  the  North 
Carolina  State  University  (the  licensee), 
which  renews  the  license  for  operation 
of  the  PULSTAR  Research  Reactor 


located  on  the  licensee's  campus  in 
Raleigh,  North  Carolina. 

The  facility  is  a  non-power  reactor 
that  has  been  operating  at  a  power  level 
not  in  excess  of  1000  kilowatts 
(thermal).  Renewed  Facility  License  No. 
R-120  will  expire  20  years  from  its  date 
of  issuance. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  regulations  in 

10  CFR  Chapter  I.  Those  findings  are  set 
forth  in  the  license  amendment. 
Opportunity  for  hearing  was  afi^orded  in 
the  notice  of  the  proposed  issuance  of 
this  renewal  in  the  Federal  Register  on 
December  28,  1988,  at  53  FR  52535.  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings 
or  structures,  will  not  lead  to  significant 
changes  in  efQuents  released  from  the 
facility  to  the  environment,  will  not 
increase  the  probability  or  consequences 
of  accidents,  and  will  not  involve  any 
unresolved  issues  concerning 
alternative  uses  of  available  resources. 
On  the  basis  of  the  foregoing  and  on  the 
Environmental  Assessment,  the 
Commission  concludes  that  renewal  of 
the  license  will  not  result  in  any 
significant  environmental  impacts. 

The  Commission  has  prepared  a 
"Safety  Evaluation  Report  Related  to  the 
Renewal  of  the  Operating  License  for 
the  Research  Reactor  at  North  Carolina 
State  University"  (NUREG-1572)  for  the 
renewal  of  Facility  License  No.  R-120 
and  has,  on  the  basis  of  that  report, 
concluded  that  the  Cacility  can  continue 
to  be  operated  by  the  licensee  without 
endangering  the  health  and  safety  of  the 
public. 

The  Commission  also  prepared  an 
Environmental  Assessment,  which  was 
published  in  the  Federal  Register  on 
April  29, 1997  (62  FR  23280)  for  the 
renewal  of  Facility  License  No.  R-120 
and  has  concluded  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  (1)  The  application  for 
amendment  dated  August  19, 1988,  as 
supplemented  on  January  2,  April  17, 
and  December  18, 1989;  April  17  and 
July  18, 1990;  January  25, 1991; 
November  30, 1992;  September  15, 
1995;  and  October  4,  November  25,  and 
December  30,  1996;  (2)  Amendment  No. 

11  to  Facility  License  No.  R-120;  (3)  the 
related  Safety  Evaluation  Report 
(NUREG-1572):  and  (4)  the 
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Environmental  Assessment  dated  April 
18, 1997.  These  items  are  available  for 
public  inspection  at  the  Commissim's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW. 
Washington,  DC  20037. 

Copies  of  NUREG-1572  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171.  or  write  the 
Superintendent  of  Documents,  U.S. 
Govemmrat  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7982. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiaa, 
Director,  Non-Power  Reactors  and 
Decommishioning  Project  Directorate, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doa  97-11858  Filed  5-6-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMIgSION 

[Docket  Na27-4«g 

Notlca  of  Amandmant  Conaktaration; 
US  Ecology 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Consideration  of  an  amendment 
to  a  license  for  disposal  of  low-level 
radioactive  waste  ccmtaining  special 
nuclear  material  by  US  Ecology, 
incorporated  and  transfer  of  license  to 
the  State  of  Washington,  and  an 
opportunity  for  a  hearing. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  considering  a  request  to 
amend  License  No.  16-19204-01.  This 
license  is  issued  to  US  Ecology, 
Incorporated  (US  Ecology)  for  the 
disposal  of  wastes  contaLoing  special 
nuclear  material  (SNM)  in  the  low-level - 
radioactive  waste  (LLW)  disposal 
facility,  located  near  Richland, 
Washington.  NRC  licenses  this  facility 
under  10  CFR  part  70.  The  amendment 
would  reduce  the  SNM  possession  limit 
of  the  license,  and  NRC  would 
subsequently  traiisfer  the  license  to  the 
State  of  Washington.  Washington 
Department  of  Health  (WADOH)  already 
regulates  disposal  of  source  and 
byproduct  material  at  the  Richland 
facility. 

FOR  FURTHER  MFORMATION  CONTACT: 
Timothy  E.  Harris,  Low-Level  Waste  and 
Decommissioning  Projects  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 
Teleph(me:  (301)  415-6613.  Fax.:  (301) 
415-5398. 


Backgroand 

The  LLW  disposal  Eadlity  located 
near  Richland.  Washington,  is  licensed 
by  NRC  for  possession,  storage,  and 
disposal  of  SNM.  The  State  of 
Washington  licenses  disposal  of  soiiroe 
and  byproduct  material  at  the  facility.  In 
correspondence  dated  March  31, 1997, 
US  Ecology  requested  amendment  of  its 
NRC  SNM  Ucense  and  subsequent 
transfer  of  the  license  to  the  State.  As 
justification  for  the  request,  US  Ecology 
noted  a  reduction  in  SNM-bearing  waste 
volumes  and  the  diminished  cost- 
effectiveness  of  the  license.  Currently, 
the  NRC  license  permits  possession, 
storage,  and  disposal  of  greater  than 
critic^  mass  quantities  of  SNM,  and 
acknowledges  that  the  State-regulated 
source  and  byproduct  disposal  activities 
constitute  the  major  site  activities. 
Possession,  storage,  and  disposal  of  less 
than  critical  mass  quantities  can  be 
regulated  by  Agreement  States,  in 
accordance  wiUi  10  CFR  part  150 
(Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  Under  Section  274). 
Specifically.  §  150.11  defines  less  than 
critical  mass  limits  of  SNM  which  can 
be  regiilated4)y  Agreement  States. 

NRC  plans  to  amend  the  license  to 
reduce  the  SNM  possession  limit  to 
those  specified  in  §  150.11.  This 
amendment  will  result  in  a  change  in 
process  operations.  The  reduction  in 
possession  limit  wiU  not  significantly 
change  the  types  or  amounts  of  effluents 
that  may  be  released  oCEsite.  will  not 
increase  individual  or  cumulative 
occupational  radiation  exposure,  will 
not  be  a  significant  construction  impact, 
and  Mdll  not  significantly  increase  the 
potential  for  or  consequences  from 
radiological  accidents.  Accordingly,  the 
amendment  is  categorically  exempt 
from  an  environmental  assessment 
under  10  CFR  51.22(c)(ll).  Following 
issuance  of  this  amendment,  NRC  will 
transfer  the  license  to  WADOH. 

NRC  provides  notice  that  this  is  a 
proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  perscm 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
withhi  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

In  addition  to  meeting  other    ~ 
applicable  requirements  of  10  CFR  part 


2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requests  in  the 
proceeding; 

2.  How  that  interest  may  be  affiacted 
by  the  results  of  the  proceisding. 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  {actors  set  out 
in  §  2.1205(g); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR 
§  2.1205(e),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  US  Ecology.  Inc. 
120  Franklin  Road,  Oak  Ridge, 
Tennessee  37830,  Attention:  Ms.  Sandra 
Beeler,  and: 

2.  NRC  staff,  by  delivery  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudication  Branch;  or  hand-deUver 
comments  to:  11555  Rockville  Pike, 
Rockville,  MD  between  7:45  am  and 
4:15  pm.  Federal  workdays. 

For  further  details  with  respect  to  this 
action,  the  application  for  ammidment 
request  is  available  for  inspection  at 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30di  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Ckxmnissioa. 
John  VtM.  Hkkqr. 

QUef,  Low-Level  Waste  and  Decommissioning 
Projects  Bnmch,  Division  of  Waste  ^ 
Management,  Office  of  Nuclear  Mmmal 
Safety  and  Safeguards. 
jFR  Doc  97-11860  Filed  5-6-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-30q 

Wiaconain  PubHc  Sarvioa  Company. 
Wiaconain  Povfar  and  Light  Company, 
and  Madiaon  Qaa  and  Elactric 
Company;  Notioa  of  Conaldaration  of 
laauanea  of  Amandmant  to  FaciHty 
Onaraftina  Uoanaa.  PioDoaad  No 
Significant  Hazarda  Conaldaradon 
Datetmlnatton,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
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43  issued  to  Wisconsin  Public  Service 
Corporation,  Wisconsin  Power  and 
Light  Company,  and  Madison  Gas  and 
Electric  Company  (the  Ucensee).  for 
operation  of  the  Kewaunee  Nuclear 
Power  Plant,  located  in  Kewaunee 
County,  Wisconsin. 

The  proposed  amendment  would 
change  Technical  Specification  (TS) 
requirements  related  to  the  auxiliary 
fiaedwater  system  by  reducing  the 
minimum  required  auxiliary  feedwater 
flow  and  clarifying  the  requirements  for 
the  auxiliary  feedwater  cross-connect 
valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  o{>eration  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  determine  that  no  significant 
hazards  exist.  The  proposed  changes  will  not: 

1.  InH|i^  a  signiricant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Hie  auxiliary  feedwater  system  is  not  an 
accident  initiator,  therefore,  changes  in  the 
system,  especially  a  process  flow  parameter, 
will  not  increase  the  probability  of  an 
accident  previously  evaluated.  As  detailed  in 
the  safety  evaluation  summary,  the  limiting 
plant  transients  and  accidents  have  been 
reanalyzed  and  evaluated  demonstrating  that 
the  relevant  acceptance  criteria  continue  to 
be  satisfied  with  no  significant  changes. 
Therefore,  there  is  not  a  significant  increase 
in  the- consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  primary  function  of  the  auxiliary 
feedwater  system  is  to  mitigate  analyzed 
accidents.  Failures  of  the  system  do  not 
result  in  accidents.  The  proposed  change  is 
to  a  system  process  parameter.  Since  system 
design  redundancy  is  not  affected  by  this 
change,  single  failure  requirements  continue 
to  be  satisfied.  This  change  can,  therefore. 


not  create  the  possibility  of  a  new  or  diflerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

As  detailed  in  the  safety  evaluation 
summary,  the  limiting  plant  transients  and 
accidents  have  been  reanalyzed  and 
evaluated.  This  has  shown  that  the 
acceptance  criteria  continue  to  be  satisfied 
with  no  significant  changes.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siraiificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  preventing 
startup  of  the  facility,  the  Commission 
may  issue  the  license  amendment  before 
the  expiration  of  the  30-day  notice 
period,  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  The  final  determination 
will  consider  all  public  and  State 
comments  received.  Should  the 
Commission  take  this  action,  it  will 
publish,  in  the  Federal  Register,  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occiu-  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
on  Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC 


The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  6. 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's.  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings."  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
University  of  Wisconsin.  Cofrin  Library. 
2420  Nicolet  Drive.  Green  Bay. 
Wisconsin.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  EX:  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Doomient  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi«e  telephone  call  to  Western 
Union  at  1-800-248-5100  (in  Missouri. 
1-800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Gail  H. 
Marcus:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Bradley  D.  Jackson. 
Esq..  Foley  and  Lardner.  P.O.  Box  1497. 
Madison.  Wisconsin  53701-1497. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  A.tomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(1)  HHv)  and  2.714(d). 

For  fiuther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  28. 1997.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
University  of-Wisconsin.  Cofrin  Library. 
2420  Nicolet  Drive.  Green  Bay. 
Wisconsin. 

Dated  at  Rockville.  Maryland,  this  Ist  day 
of  May  1997. 

For  the  Nuclear  R^ulatory  Commission. 
Richard  |.  Laiifer. 

Project  Manager,  Project  Directorate  in-3. 
Division  of  Reactor  Projects  UUIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-11857  Filed  S-6-97;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMSSION 

[Doctot  70-7002] 

Notice  of  Amendment  to  Carlificale  of 
Compliance  QDP-2  for  the  U.S. 
Enrichment  Corporation,  Portsmouth 
Qasoous  Diffusion  Plant,  Portsmouth, 
OH 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  writh  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  There  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  thwe  is  no 
significant  increase  in  the  potential  fw, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
diffierent  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safiaguards, 
and  security,  and  compUance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Mat^ial  Safety  and 
Safiaguards.  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  stafTs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
Mdth  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affiacted  by  the  results  of 
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the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
pennitted  with  particular  reference  to 
the  following  {actors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  akected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  pennitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  2055S-OO01,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Complianbe  Evaluation  Report.  These 
items  are  ayailable  for  public  inspection 
ssion's  Public  Document 
Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  Local 
Public  Document  Room. 

Date  of  amendment  request:  February 
28, 1997. 

Brief  Description  of  Amendment 

The  amendment  proposes  to  add  a 
definition  for  completion  times  and  to 
define  the  maximum  interval  between 
repetitive  action  completion  times  in 
the  Technical  Safety  Requirements  and 
to  make  the  same  changes  to  the  Safety 
Analysis  Report. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  is  an  administrative 
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action.  As  such,  these  changes  have  no 
impact  on  plant  effluents  and  will  not 
result  in  any  impact  to  the  enviroiunent. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cimiulative  occupational 
radiation  exposure. 

The  proposed  amendment  will  not 
increase  radiation  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact 

'The  proposed  amendment  will  not 
result  in  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  will  provide  more 
formality  for  the  conduct  of  plant 
operations.  This  inclusion  will  ensure 
consistent  interpretation  of  the 
requirements.  The  proposed  changes  do 
not  affect  the  potential  for,  or 
radiological  or  chemical  consequences 
fit)m,  previously  evaluated  accidents. 

5.  Tne  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
difiierent  kind  of  accident. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  will  ensure  consistent 
interpretation  of  the  requirements.  The 
changes  will  not  create  new  operating 
conditions  or  a  new  plant  configuration 
that  could  lead  to  a  new  or  different 
type  of  accident 

6.  The  proposed  amendment  will  not 
resvdt  in  a  significant  reduction  in  any 
margin  of  safety. 

A  definition  for  completion  time  and 
the  definition  for  a  maximum  time 
interval  for  repetitive  actions  were  not 
formally  defined  in  the  past  and  were 
subject  to  interpretation.  The  addition  of 
these  definitions  for  completion  time 
{md  the  maximum  time  interval  for 
repetitive  actions  provides  more 
formality  for  the  conduct  of  plant 
operations.  The  proposed  changes  cause 
no  reductions  in  the  margins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  provides  more 
formality  for  the  conduct  of  plant 
operations.  The  effectiveness  of  the 
safety,  safeguards,  and  security 
programs  is  not  decreased. 


EFFECTIVE  DATE:  Thirty  days  after 
issuance. 

Certificate  of  Compliance  No.  GDP-2 

Amendment  will  incorporate  a  new 
Technical  Safety  Requirement,  a  revised 
Technical  Safety  Requirement  and 
Safety  Analysis  Report  changes. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  97-11859  Filed  5-6-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DocfcM  No*.  SO-387  and  S0-38q 

Pennsylvania  Power  &  Light  Company, 
Allegheny  Electric  Cooperative,  Inc. 
(Susquehanna  Steam  Electric  Station, 
Units  1  and  2);  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Facility  Operating  License  Nos.  NPF-14 
and  NPF-22,  issued  to  Pennsylvania 
Power  &  Light  Company  (the  licensee), 
for  operation  of  the  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  located 
in  Luzerne  County,  Pennsylvania,  from 
the  requirements  of  10  CFR  50.71(e)(4). 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
exemption  ftoxa  the  requirements  of  10 
CFR  50.71(e)(4)  regarding  the 
submission  of  revisions  to  the  Final 
Safety  Analysis  Report  (FSAR)  and 
safety  evaluation  summary  reports  for 
facility  changes  made  imder  10  CFR 
50.59  for  Susquehanna  Steam  Electric 
Station  (SSES).  Specifically,  the 
exemption  requests  that  Pennsylvania 
Power  &  Light  Company  be  allowed  to 
schedule  updates  to  both  units  of  the 
SSES  FSAR  and  submit  safety 
evaluation  summary  reports  based  upon 
the  refueling  cycle  frequency  for  Unit  2. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  6, 1996. 

The  Need  for  the  Proposed  Action 

It  is  required  in  10  CFR  50.71  (e)(4) 
that  licensees  are  to  submit  the  updates 


to  their  FSAR  within  6  months  after 
each  refueling  outage  provided  that  the 
interval  between  successive  updates 
does  not  exceed  24  months.  Since  SSES 
Units  1  and  2  share  a  common  FSAR, 
the  licensee  must  update  the  same 
document  within  6  months  after  a 
refueling  outage  for  either  unit.  The 
proposed  action  would  maintain  the 
SSES  FSAR  current  within  24  months  of 
the  last  revision  and  would  not  exceed 
the  24-month  interval  for  submission  of 
the  10  CFR  50.59  design  change  report 
for  either  imit. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  featiues  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  vnXh  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  envirorunental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Susquehanna  Steam 
Electric  Station,  dated  June  1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  24, 1997,  the  staff  consulted 
with  the  Peimsylvania  State  official,  Mr. 


David  Ney  of  the  Bureau  of  Radiation 
Protection,  Pennsylvania  Department  of 
Environmental  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  vtrill  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  6, 1996,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Sireei, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  PA  18701. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc  97-11832  Filed  5-6-97;  8:45  ara| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  60-4401 

The  Cleveland  Electric  Illuminating 
Company,  Et  AL,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval,  by  issuance  of  an 
order  under  10  CFR  50.80,  of  the 
indirect  transfer  of  Facility  Operating 
License  No.  NPF-58,  issued  to  The 
Cleveland  Electric  Illuminating 
Company,  et  ai,  the  licensees,  for 
operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  located  in  Lake 
County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  indirect  transfer  of  the  license  with 
respect  to  a  proposed  merger  between 
Centerior  Energy  Corporation  (the 
p>arent  corporation  for  The  Cleveland 
Electric  Illuminating  Company,  Toledo 


Edison  Company,  and  Centerior  Service 
Company;  licensees  for  Perry  Nuclear 
Power  Plant,  Unit  No.  1)  and  Ohio 
Edison  Company  (Perry  licensee).  Ohio 
Edison  Company  is  also  the  parent 
company  for  OES  Nuclear.  Inc..  and 
Pennsylvania  Power  Company,  which 
are  also  licensees  for  Perry.  The  merger 
would  result  in  the  formation  of  a  new 
single  holding  company.  First  Energy 
Corp. 

The  proposed  action  is  in  accordance 
with  The  Cleveland  Electric 
Illuminating  Company's  request  for 
approval  dated  December  13, 1996. 
Supplemental  information  was 
submitted  by  letter  dated  February  14. 
1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
indirect  transfer  of  the  license  discussed 
above.  According  to  the  licensee,  the 
underlying  transaction  is  needed  to 
create  a  stronger,  more  competitive 
enterprise  that  is  expected  to  save  over 
$1  billion  over  the  first  10  years  of 
FirstEnergy  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 
there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Perry  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2.  docimiented  in 
NUREG-0884. 
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Agencies  and  Persons  Consuhed 

In  accordance  with  its  stated  policy, 
on  April  10, 1997,  the  staff  consulted 
with  the  Ohio  State  official,  C.  O'Clare 
of  the  Ohio  Emergency  Management 
Agency,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  The  Cleveland 
Electric  Illuminating  Company 
submittal  dated  December  13,  1996, 
supplemented  by  letter  dated  February 
14, 1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  Aprill997. 

For  the  Nuclear  Regulatory  Conunission. 
|oB  B.  Hopldns,  Sr. 

Project  Manager,  Project  Directorate  III-3, 
Division  of  Reactor  Projects  III/TV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-11855  Filed  5-6-97:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfcat  No.  50-302] 

Florkto  Power  Corporation; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-72  issued  to  Florida  Power 
Corporation,  (the  licensee),  for  operation 
of  the  Crystal  River  Unit  3  Nuclear 
Generating  Plant  (CR3)  located  in  Citrus 
County,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  22.  as  supplemented  November  22. 
1995  and  January  31, 1996  for 
exemption  from  certain  requirements  of 
10  CFR  73.55,  "Requirements  for 


physical  protection  of  licensed  activities 
in  nuclear  power  plant  reactors  against 
radiological  sabotage."  The  exemption 
would  allow  implementation  of  a  hand 
geometry  biometric  system  to  the  site 
access  control  such  that  photograph 
identification  badges  can  be  taken 
offisite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area.  "  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  uf)on  entrance 
into  the  protected  area  which  must  be 
returned  up>on  exit  from  the  protected 
area  •  •  •  "  Currently,  imescorted 
access  into  protected  areas  of  CR3  is 
controlled  through  the  use  of  a 
photograph  on  a  badge  and  a  separate 
keycard  (hereafter,  these  are  referred  to 
as  "badge").  The  security  officers  at 
each  entrance  station  use  the 
photograph  on  the  badge  to  visually 
identify  the  individual  requesting 
access.  The  badges  for  both  licensee 
employees  and  contract  personnel  who 
have  been  granted  unescorted  access  are 
issued  upon  entrance  at  each  entrance/ 
exit  location  and  are  returned  upon  exit. 
The  badges  are  stored  and  are 
retrievable  at  each  entrance/exit 
location.  In  accordance  with  10  CFR 
73.55(d)(5),  contractors  are  not  allowed 
to  take  badges  ofTsite.  In  accordance 
with  the  plant's  physical  security  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offisite 
instead  of  returning  them  when  exiting 
the  site. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 
Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 
authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UC— 906  UnUmited  Release,  Printed 
June  1991),  and  on  its  experience  with 
the  current  photo-identification  system, 
the  licensee  demonstrated  that  the 
proposed  hand  geometry  system  would 
provide  enhanced  site  access  control. 
Since  both  the  badge  and  hand  geometry 
would  be  necessary  for  access  into  the 
protected  area,  the  proposed  system 
would  provide  a  positive  verification 
process.  Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable  an 
unauthorized  entry  into  protected  areas. 
The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  a  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plans  for  the  facility  will  be  revised  to 
include  implementation  and  testing  of 
the  hand  geometry  access  control 
system  and  to  allow  licensee  employees 
and  contractors  to  take  their  badges 
off'site. 

The  access  process  will  continue  to  be 
under  the  observation  of  seciirity 
personnel.  A  numbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  areas. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 


Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  involves  features  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  The  proposed  change  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  sta£f  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  envirormiental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  CR3,  dated  May 
1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  28,  1997  the  staff  consulted 
with  the  Florida  State  Official,  Mr.  Mike 
Stephens  of  the  Florida  Department  of 
Health  and  Rehabilitative  Services, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  conunents. 

Finding  of  No  Significant  Impact 

The  Conmiission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  22, 1995  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
32629. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  May  1997. 


For  the  Nuclear  Regulatory  CommiuioiL 
Frederick  J.  Hsbdon, 

Director,  Project  Directorate  B-3,  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-11854  Filed  5-6-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation,  et  al.  Oyster 
Creek  Nuclear  Generating  Station 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation, 
et  al.  (the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jereey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
technical  specifications  (TSs)  to  reflect 
implementation  of  the  revised  10  CFR 
part  20  which  was  published  in  the 
Federal  Register  on  May  21, 1991  (56 
FR  23391),  and  implemented  at  Oyster 
Creek  on  January  1, 1994. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  12, 1996, 
as  supplemented  November  27, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
Appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  implementation  of  the 
proposed  action,  in  regards  to  the  actual 
release  rates  as  referenced  in  the  TSs  as 
a  dose  rate  to  the  maximally  exp>osed 
member  of  the  public,  will  not  increase 
the  types  or  amounts  of  effluents  that 
may  bie  released  offsite.  The  change  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Conmiission  concludias 


that  there  are  no  significant  radiological  , 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oyster  Creek  Nuclear 
Generating  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  15, 1997,  the  staff  consulted 
with  the  New  Jersey  State  official, 
Richard  Pinney  of  the  State  of  New 
Jersey,  Department  of  Environmental 
Protection  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conmiission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  12, 1996,  as 
supplemented  by  letter  dated  November 
27, 1996,  which  are  available  for  public 
inspection  at  the  Commission's  fhiblic 
Document  Room,  The  Gelman  Building, 
2120  L  Sti^et,  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Ocean  County  Library. 
Reference  Department,  101  Washington. 
Street,  Toms  River,  NJ  08753. 
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Dated  at  Rockville,  Maryland,  this  1st  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Roiuld  B.  Eaton. 

Senior  Project  Manager,  Project  Directorate 
1-3,  Division  of  Reactor  Projects — l/U,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-11856  Filed  S-6-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  May  5, 12, 19,  and  26, 

1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  5 

Tuesday,  May  6 

2:00  p.m.     Briefing  on  PRA 

Implementation  Plan  (Public 
Meeting)  (Contact:  Gary  Holahan, 
301-415-2884) 

Wednesday,  May  7 

2:00  p.m.     Briefing  on  IPE  Insight 

Report  (Public  Meeting) 
3:30  p.m.    Affirmation  Session  (Public 

Meeting)  (if  needed) 

Thursday,  May  8 

9:00  a.m.     Meeting  with  Advisory 
Committee  on  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Larry  Camper,  301-415- 
7231) 

Week  of  May  12— Tentative 

Tuesday,  May  13 

2:00  p.m.    Briefing  by  National  and 
Wyoming  Mining  Associations 
(Public  Meeting) 

Wednesday,  May  14 

2:00  p.m.    Briefing  on  Status  of 

Activities  with  CNWRA  and  HLW 
Program  (Public  Meeting) 

Thursday,  May  15 

9:30  a.m.    Briefing  on  Status  of  HLW 

Program  (Public  Meeting) 
2:00  p.m.    Briefing  on  Performance 

Assessment  Progress  in  HLW,  LLW, 

and  SDMP  (Public  Meeting) 
3:30  p.m.    Affirmation  Session  (Public 

Meeting)  (if  needed) 

Week  of  May  19~Tentative 
Tuesday,  May  20 

1 1 :30  a.m.    Affirmation  Session  (Public 

Meeting]  (if  needed) 
2:00  p.m.    Meeting  with  Advisory 

Committee  on  Nuclear  Waste 


(ACNW)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 

Wednesday,  May  21 

10:00  a.m.     Briefing  on  Program  to 
Improve  Regulatory  Efiectiveness 
(Public  Meeting) 

Week  of  May  26— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  May  26. 

Note:  The  schedule  for  Commission 
Meetings  is  8ub)ect  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording] — (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkwQnrc.gov. 

Dated:  May  2,  1997: 
William  M.  HiU.  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  97-11969  Filed  5-5-97;  11:04  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Piusuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 


pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  12, 
1997,  through  April  25. 1997.  The  last 
biweekly  notice  was  published  on  April 
23, 1997  (62  FR  19825). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  liasis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seekdng  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  Mrill  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiu-  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 


Nuclear  R^ulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Regiisler 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  fit>m  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  June  6, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  jespect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  {wrsons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refierence  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Ea(£  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shal^  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  focts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fadt.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commissicm  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinaticm  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  fat  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 


significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Etatagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  (Profect 
Director):  petitioner's  name  and 
telephime  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  nxunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  to  the  attorney  fi^ 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petiticHis, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particidar 
facility  involved. 

Duqnesne  Lig^t  CoaqMuiy,  et  aL,  Docket 
No.  50-334,  Bearer  Valley  Power 
Station,  Unit  No.  1,  Shippingpoit, 
Pennsylvania 

Date  of  amendment  request:  March 
10, 1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  by  reducing  the  reactor  coolant 
system  (RCS)  specific  activity  limits  in 
accordance  with  Generic  Letter  95-05. 
The  definition  of  DOSE  EQUIVALENT  I- 
131  would  be  replaced  with  the 
Improved  Standard  TS  definition 
wording  in  the  first  sentence  and  an 
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equation  added  based  on  dose 
conversion  factors  derived  from 
International  Commission  on  Radiation 
Protection  (ICRP)  ICRP-30.  TS  3.4.8. 
Specific  Activity,  would  be  revised  by 
reducing  the  DOSE  EQUIVALENT  1-131 
limit  from  1.0  [micro)Ci|curies]/gram  to 
0.35  (micro]Ci(curiesl/gram.  Item  4.a  in 
TS  Table  4.4-12,  Primary  Coolant 
Specific  Activity  Sample  and  Analysis 
Program,  TS  Figure  3.4-1,  and  the  Bases 
for  TS  3/4.4.8  would  be  modified  to 
reflect  the  reduced  DOSE  EQUIVALENT 
1-131  limit. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  reduces  the  reactor 
coolant  system  (RCS)  specific  activity  limits 
of  Specification  3.4.8  from  1.0  ImicrojCi/ 
gram  to  0.35  [micro|Ci/gram  and  lowers  the 
graph  in  Figure  3.4-1  by  39  Imicroj/Ci  gram 
following  the  guidance  provided  in  Generic 
Letter  (GL)  95-05.  This  reduces  the  RCS 
activity  allowed  to  leak  to  the  secondary  side 
when  the  plant  is  operating  so  that  additional 
margin  is  available  to  support  a  higher 
allowable  accident-induced  leakage  value  as 
justified  by  analysis. 

The  proposed  changes  to  Specification 
3.4.8  and  the  definition  of  DOSE 
EQUIVALENT  1-131  ensure  these 
requirements  are  consistent  the  latest 
analyses. 

These  changes  implement  the  more 
restrictive  RCS  activity  limits  in  accordance 
with  applicable  analyses  and  GL  95-05  to 
ensure  the  regulations  are  satisfied. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  alter  the 
configuration  of  the  plant  or  affect  the 
operation  with  the  reduced  specific  activity 
limit  By  reducing  the  specific  activity  limit, 
the  limit  would  be  reached  sooner  to  initiate 
evaluation  of  the  out  of  limit  condition.  The 
proposed  changes  will  not  result  in  any 
additional  challenges  to  the  main  steam 
system  or  the  reactor  coolant  system  pressure 
boundary.  Consequently,  no  new  feilure 
modes  are  introduced  as  a  result  of  the 
proposed  changes.  As  a  result,  the  main 
steam  line  break,  steam  generator  tube 
rupture  and  loss  of  coolant  accident  analyses 
remain  bounding.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  diSerent  kind  of  acrident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  reduces  the  RCS 
specific  activity  limit  to  0.35  (miciolCiygram 


along  with  lowering  the  Figure  3.4-1  limits 
by  39  (microlCi/gram.  Reduction  of  the  RCS 
specific  activity  limits  allows  an  increase  in 
the  limit  for  the  projected  SG  [steam 
generator)  leakage  following  SG  tube 
inspection  and  repair  in  accordance  with  the 
voltage-based  SG  tube  alternate  repair  criteria 
(ARC)  incorporated  by  Amendment  No.  198. 
This  follows  the  guidance  provided  in  GL  95- 
05  and  effectively  takes  margin  available  in, 
the  specific  activity  limits  and  applies  it  to 
the  projected  SG  leakage  for  the  ARC  This 
has  been  determined  to  be  an  acceptable 
means  for  accepting  higher  projected  leakage 
rates  while  still  meeting  the  applicable  limits 
of  10  CFR  [Part]  100  and  GDC  [General 
Design  Criterion)  19  with  respect  to  offeite 
and  control  room  doses. 

The  capability  for  monitoring  the  specific 
activity  and  complying  with  the  required 
actions  remains  unchanged.  In  addition, 
there  is  no  resultant  change  in  dose 
consequences.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoives  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa.  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Dnquesne  Light  Company.  H  al..  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  PennsylTania 

Date  of  amendment  request:  March 
14. 1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  following  administrative 
control  technical  specifications  (TSs) 
from  the  Beaver  Valley  Power  Station. 
Unit  Nos.  1  and  2  (BVPS-1  and  BVPS- 
2  J  TSs  to  the  quality  assurance  program 
description,  which  is  presented  in 
Section  17.2  of  the  BVPS-2  Updated 
Final  Safety  Analysis  Report  (UFSAR). 
Section  17.2  of  the  BVPS-2  UFSAR 
contains  the  quality  assurance  program 
description  for  both  BVPS-1  and  BVPS- 
2.  The  licensee  stated  that  the  proposed 
changes  are  based  on  NRC 
Administrative  Letter  95-06. 
"Relocation  of  Technical  Specification 
Administrative  Controls  Related  to 
Quality  Assurance." 

BVPS-2  TS  6.2.3  (Independent  Safety 
Evaltiation  Group) 

BVPS-1  and  BVPS-2  TS  6.5.1  (Onsite 
Safety  Committee) 


BVPS-1  and  BVPS-2  TS  6.5.2  (Offsite 
Review  Committee) 

BVPS-1  and  BVPS-2  TS  6.8.2 
(Procedures,  Review  and  Approval) 

BVPS-1  and  BVPS-2  TS  6.8.3 
(Temporary  Procedure  Changes.  Review 
and  Approval) 

BVPS-1  and  BVPS-2  TS  6.10.1 
(Records  Retention,  At  least  5  years) 

BVPS-1  and  BVPS-2  TS  6.10.2 
(Records  Retention.  Duration  of 
Operating  License) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

This  proposed  change  would  relocate 
technical  specification  administrative 
controls  to  the  quality  assurance  program 
description.  Adequate  controls  are  provided 
by  the  established  quality  assurance  program 
change  process  in  10  CFR  50.54(a). 

The  provisions  of  Technical  Specification 
6.2.3.2  which  states  that:  "The  ISEG 
(Independent  Safety  Evaluation  Group)  shall 
be  composed  of  at  least  five,  dedicated,  full- 
time  engineers  located  on  site,"  would  be 
omitted  from  the  provisions  relocated  to  the 
quality  assurance  program  description.  Since 
no  system,  component  or  o(>erational 
prorodure  changes  are  involved,  and  the 
ISEG  function  will  continue  to  be 
implemented,  the  change  can  have  no  effect 
on  safe  operation  of  the  plant. 

The  likelihood  that  an  accident  will  occur 
is  not  increased  by  this  proposed  technical 
specification  change  which  involves 
administrative  controls.  No  systems, 
equipment,  or  components  are  affected  by  the 
proposed  change.  Thus,  the  consequences  of 
a  malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR)  are  not 
increased  by  this  change. 

Relocation  of  technical  specification 
provisions  and  .related  changes  do  not  affiact 
possible  initiating  events  for  accidents 
previously  evaluated  or  any  system 
functional  requirement  The  proposed 
changes  have  no  imp>act  on  accident 
initiators  or  plant  equipment,  and  do  not 
affect  the  probabilities  or  consequences  of  an 
accident 

Therefore,  the  proposed  changes  wrill  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  relocation  of  technical 
specification  provisions  to  the  quality 
assurance  program  description  and  related 
changes  do  not  involve  changes  to  the 
physical  plant  or  operations.  Since  the 
proposed  changes  to  administrative  controls 
do  not  affiact  equipment  or  its  operation,  they 
cannot  contribute  to  accident  initiation  and 


cannot  produce  a  new  accident  scenario  or  a 
new  type  of  equipment  malfunction. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  and  do  not  directly  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
affected  by  this  proposed  change.  The 
proposed  changes  do  not  affect  the  UFSAR 
design  bases,  accident  assumptions,  or 
technical  specification  bases.  In  addition,  the 
proposed  changes  do  not  affect  release  limits, 
monitoring  equipment  or  practices. 

Therefore,  the  proposed  changes  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa.  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 
NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  SL  Charles  Parish,  Louisiana 

Date  of  amendment  request:  April  11, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  modifies 
Technical  Specification  (TS)  3.3.3.7.3 
and  Surveillance  Requirement  4.3.3.7.3 
for  the  broad  range  gas  detection  system 
at  Waterford  Steam  Electric  Station, 
Unit  3.  The  proposed  change  also 
includes  changes  in  TS  Basis  3/4.3.3.7.3 
to  support  the  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  broad  range  gas  detection  system  has 
no  effect  on  the  accidents  analyzed  in 
chapter  15  of  the  Final  Safety  Analysis 
Repiort  It's  only  effect  is  on  habitability  of 
the  control  room,  which  will  be  enhanced  by 
installation  of  the  new  monitoring  system 


and  this  change  to  the  Technical 
Specifications.  Analysis  has  shown  that  the 
impact  on  operator  incapacitation  and 
subsequent  core  damage  risk  of  this 
backgroimd  check  is  negligible. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  (q)eration  of  the  fecility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  Specification 
change  in  itself  does  not  change  the  design 
or  configuration  of  the  plant  The  new  system 
for  broad  range  toxic  gas  monitoring  performs 
the  same  fonction  as  the  old  system,  but  it 
accomplishes  this  with  a  more  sophisticated 
system  that  increases  reliability. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  broad  range  gas  detection  system  has 
no  effiect  on  a  margin  of  safety  as  defined  by 
Section  2  of  the  Technical  Specifications.  It's 
only  effect  is  on  habitability  of  the  control 
room,  which  will  be  enhanced  by  installation 
of  the  new  monitoring  system  and  this 
change  to  the  Technical  Specifications. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans,  LA  70122 

Attorney  for  licensee:  ti.S.  Reynolds. 
Esq..  Winston  k  Strawn  1400  L  Street 
N.W..  Washington,  D.C  20005-3502 

NRC  Project  Director.  William  D. 
Beckner 

Northeast  Nuclear  Enei^gy  Cami>any,  et 
aL,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  April  10, 
1997 

Description  of  amendment  request: 
The  proposed  changes  would  modify 
the  'Technical  Specifications  (TSs)  for 
the  Enclosure  Building.  The  Enclosure 
Building  is  a  limited-leakage,  steel- 
framed  structure  that  completely 
surrotinds  the  containment.  It  is 
designed  and  constructed  to  ensure  that 


any  leakage  of  tadioactive  materials  to 
the  environment  would  not  exceed  an 
acceptable  upper  limit  in  the  event  of  a 
design  basis  lo&of-coolant  accident  or 
movement  of  loads  over  the  spent  fuel 
pool.  A  slight  negative  pressure  is 
maintained  by  the  Enclosure  Building 
Filtration  System  and  the  system 
exhausts  the  filtered  air  through 
diarcoal  and  high-efficiency  particulate 
air  (HEP A)  filters. 

Specifically,  the  proposed  changes 
woilld  relocate  the  surveillance 
requirement  for  attaining  a  negative 
pressure  in  the  Enclosure  Building  from 
TS  3.6.5.1  "Enclosure  Building 
Filtration  System."  to  TS  3.6.5.2, 
"Enclosure  Building  Integrity."  TS 
3.6.5.2  would  also  be  changed  to 
address  operability.  which  includes 
integrity  requirements,  and  the 
Definition  1.25.  "Enclosure  Building 
Integrity,"  would  be  deleted.  TS  4.6.5.2. 
"Siuveillance  Requirements."  would  be 
modified  to  require  each  access  opening 
in  the  Enclosure  Building  to  be  closed 
instead  of  the  current  requirement  to 
close  each  door  (some  access  openings 
have  two  doore  in  series)  in  each  access 
opening.  This  TS  would  also  be 
renimibered  as  4.6.5.2.1. 

In  addition,  editorial  changes  are 
proposed  for  consistency  and  the  index 
pages  would  be  updated  to  reflect  the 
proposed  changes.  The  TS  Bases  would 
also  be  updated  to  reflect  the  proposed 
changes  including  the  need  to  maintain 
the  integrity  of  the  Enclosure  Building 
and  to  support  previously  approved 
laboratory  testing  requirements  for 
charcoal  filter  sample  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specifications  3.6.5.1  and  3.6.5.2.  relocation 
of  Surveillance  Requirement  4.6.5. l.d.3  to 
Specification  3.6.5.2,  changes  to  Bases 
Sections  3.6.5.1  and  3.6.5.2,  and  deletion  of  ~ 
Definition  1.25  will  resolve  the  conflict  that 
currently  exists  between  Specifications 
3.6.5.1  and  3.6.5.2.  Specifically,  the 
requirement  to  establish  and  maintain  a 
negative  pressure  in  the  Enclosure  Building 
bcHindary  included  in  Specification  3.6.5.1 
belongs  in  Specification  3.6.5.2.  In  the  event 
Eodostire  Building  operability  is  not 
maintained  in  Modes  1-4,  the  Action 
Statement  for  LOO  (limiting  condition  for 
operation]  3.6.5.2  requires  that  Enclosure 
Building  operability  must  be  restned  within 
24  hours.  Twenty-four  hours  is  a  reasonable 
completion  time  considering  the  limited 
leakage  design  of  containment  and  the  low 
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probability  of  a  DBA  (design-basis  accident] 
occurring  during  this  time  period.  Therefore, 
it  is  considered  that  there  exists  no  loss  of 
safety  function.  The 

proposed  changes  do  no  modify  the  LGO 
or  surveillance  acceptance  criterion,  nor  do 
they  change  the  frequency  of  the 
stuveillances.  The  proposed  changes  do  not 
involve  any  physical  changes  to  the  plant,  do 
not  alter  the  way  any  structure,  system,  or 
component  functions.  Therefore,  the 
structures,  systems,  or  components  will 
perform  their  intended  function  when  called 
upon.  (The  redundancy  of  the  double  doors 
has  not  been  credited  in  the  radiological  dose 
calculations  for  any  Design  Basis  Accident.) 
Additionally,  the  proposed  changes  are 
consistent  with  the  new,  improved  Standard 
Technical  Specifications  for  Combustion 
Engineering  plants  (NUREG-1432). 

The  editorial  changes  to  Technical 
Specifications  3.6.5.1,  3.6.5.2,  and  3.9.15  do 
not  change  any  technical  aspect  of  these 
specifications.  Therefore  the  prop>osed 
changes  do  not  affect  the  probability  of  any 
previously  evaluated  accident. 

Based  on  the  above,  the  pro(X)sed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
difiierent  kind  of  accident  from  any  accident 
previously  evaluated. 

The  profKJsed  changes  do  not  make  any 
physical  or  operational  changes  to  existing 
plant  structxues.  systems,  or  comp)onents. 
The  proposed  changes  do  not  introduce  any 
new  feilure  modes.  The  proftosed  changes 
simply  resolve  a  conflict  which  currently 
exits  between  Specifications  3.6.5.1  and 
3.6.5.2.  Thus,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  accident  analyses. 
Also,  the  proposed  changes  resolve  a  conflict 
which  currently  exists  between 
Specifications  3.6.5.1  and  3.6.5.2.  The 
structures,  systems,  or  components  covered 
under  Specifications  3.6.5.1  and  3.6.5.2  will 
perform  their  intended  safety  function  when 
called  upon. 

Based  on  the  above,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location.  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
.Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 


Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270 

NRC  Deputy  Director:  Phillip  F. 
McKee 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
March  31. 1997 

Description  of  amendment  request: 
The  proposed  change  revises  the  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3  technical  speciHcatlons  to  extend 
the  surveillance  interval  for  calibration 
of  Average  Power  Range  Monitor 
(APRM)  flow  bias  instrumentation  from 
18  months  to  24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  accidents  previously 
evaluated  take  credit  only  for  the  clamped 
120%  high  neutron  flux  scram  setpoint. 
Credit  is  not  taken  for  the  flow  biased  APRM 
scram  setpoint.  Failure  or  inaccuracy  of  the 
flow  biased  feature  of  the  APRM  scram 
setpoint  will  in  no  way  affect  the  clamped 
high  flux  scram  setpoint.  The  120%  high  flux 
scram  setpoint  is  derived  internal  to  the 
APRM  circuitry  and  calibrated  separately  as 
pari  of  the  APRM  trip  circuitry.  The  APRM 
clamped  high  flux  scram  setpoint  is  not  being 
impacted  by  the  proposed  changes  and  will 
be  automatically  enforced  regardless  of  the 
status  or  accuracy  of  the  APRM  flow  bias 
circuitry. 

Because  there  is  no  impact  on  the  clamped 
120%  high  neutron  flux  scram  setpoint 
which  is  the  only  APRM  scram  setpoint  with 
any  analytical  safety  basis,  the  pro()osed 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  allow  plant  operation  in  any  mode  that 
is  not  already  evaluated.  The  APRM  system 
provides  monitoring  and  accident  mitigation 
functions  to  limit  peak  flux  in  the  core 
during  Modes  1  and  2.  No  pressure  boundary 
interfaces  or  process  control  parameters  will 
be  challenged  in  any  way  as  to  create  the 
possibility  of  a  new  or  different  type  of 
accident  than  any  previously  evaluated.  Also, 
failure  of  the  sensing  line  associated  with 
flow  transmitters  to  measure  recirculation 
drive  flow  has  already  been  accounted  for  in 
the  initial  plant  design  by  including  excess 


flow  check  valves  for  sensing  line  break 
isolation.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  diflierent 
kind  of  accident  than  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  APRM  flow  biased  high  flux 
scram  is  not  credited  in  the  PBAPS  safety 
analysis.  Because  the  proposed  changes  do 
not  impact  safety  analysis  assumptions,  these 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  PA  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101 

NRC  Project  Director:  John  F.  Stolz 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  April  22. 
1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  Section 
4.2.b,  "Steam  Generator  Tubes,"  to 
allow  a  laser-welded  repair  of 
Westinghouse  hybrid  expansion  joint 
(HEJ)  sleeved  steam  generator  (SG) 
tubes.  The  proposed  repair  process 
would  fuse  the  tube  to  the  sleeve  in  the 
upper  joint  of  the  existing  HE)  sleeved 
tubes.  The  repair  weld  would  be  made 
in  either  the  hardroll  (HR)  expansion  or 
the  upper  hydraulic  expansion  (HE) 
region  of  the  HE).  By  fusing  the  tube  to 
the  sleeve,  parent  tube  degradation 
below  the  weld  would  be  isolated  and 
a  new  pressure  boundary  would  be 
formed.  The  new  pressure  boundary 
would  satisfy  both  the  structural  and 
leakage  integrity  requirements  of  the 
sleeved  tube  assembly  with  no  change 
in  the  flow  or  heat  transfer 
characteristics  of  the  sleeved  tube.  The 
proposed  amendment  supersedes  in  its 
entirety  a  previously  submitted 
proposed  amendment  dated  September 
6, 1996,  which  was  noticed  in  the 
Federal  Register  on  October  15, 1996  (61 
FR  53769). 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  KNPP  in  accordance 
with  the  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  laser-weld  repair  of  HE)  sleeved  tubes 
in  either  the  HR  or  HE  location  will  not  afiisct 
the  tube,  sleeve,  or  weld  stress  conditions  or 
fatigue  usage  factors  such  that  the  limits  of 
the  ASME  Boiler  and  Pressure  Vessel  Code 
are  exceeded.  Accelerated  corrosion  testing 
performed  on  prototypic  HR  welds,  and  a 
corrosion  assessment  performed  for  the  HE 
welds  concluded  that  the  repair  welds  will 
not  result  in  aggravated  stress  corrosion 
cracking  at  the  weld-repair  location.  Any 
postulated  sleeve  )oint  degradation  would 
occur  at  a  relatively  slow  rate  and  would  be 
detectable  by  routine  non-destructive 
examination  (NDE)  inspection  prior  to 
reaching  any  applicable  satiety  margins. 
Therefore,  use  of  the  laser-weld  repair 
process  will  not  result  in  an  increased 
probability  of  an  accident  previously 
evaluated. 

A  post-weld  stress  relief  ultrasonic  test 
inspection  is  required  to  verify  minimum 
acceptable  weld  thickness  to  ensure  that  the 
weld  stresses  do  not  exceed  ASME  Code 
limits  for  both  stress  intensity  and  fatigue 
usage.  Leakage  testing  of  laser-welded  sleeve 
joints,  and  in-situ  leakage  testing  of  the  laser- 
welded  repairs  (LWR)  at  KNPP,  demonstrate 
a  leak-tight  joint  at  pressures  up  to  main 
steam  line  break.  Mechanical  testing  of  7/8 
inch  laser-welded  tul)esheet  sleeves  installed 
in  roll-expanded  tubes  has  shown  that  the 
individual  joint  structural  strength  of  Alloy 
690  laser-welded  sleeves  under  normal, 
u{>set,  and  faulted  conditions  provides 
margin  to  acceptable  limits.  These  acceptable 
limits  bound  the  most  limiting  (3  times 
normal  operating  pressure  differential) 
recommended  by  Regulatory  Guide  (RG) 
1.121. 

The  HE)  sleeve  plugging  limit  currently 
defined  in  the  TS  is  reduced  from  31%  to 
24%  throughwall  due  to  the  use  of  ASME 
code  minimum  material  propterties  values  for 
the  sleeve  material.  Minimum  wall  thickness 
requirements  (used  for  developing  the  depth- 
based  plugging  limit  for  the  sleeve)  are 
determined  using  the  guidance  of  RG  1.121 
and  the  pressure  stress  equation  of  Section  3 
of  the  ASME  Code. - 

The  hypothetical  consequences  of  failure 
of  the  laser-welded  repaired  HE)  would  be 
Imunded  by  the  current  SG  tube  rupture 
(SGTR)  analysis  covered  in  the  KNPP 
Updated  Safefy  Analysis  Report.  Due  to  the 
slight  reduction  in  diameter  caused  by  the 
sleeve  wall  thickness,  primary  coolant 
release  rates  would  be  slightly  less  than 
assumed  for  the  SGTR,  and,  therefore,  would 
result  in  lower  primary  fluid  mass  release  to 
the  secondary  system.  The  laser-weld  rep>air 
process  does  not  change  the  existing  reactor 
coolant  system  flow  conditions:  therefore. 


existing  loss  of  coolant  accident  (LOCA)  and 
non-LOCA  analysis  results  will  be 
unaffected.  Plant  response  to  design  Insis 
accidents  for  the  current  tube  plugging  and 
flow  conditions  are  not  affected  by  the  repair 
process;  no  new  tube  diameter  restrictions 
are  introduced.  Therefore,  the  application  of 
the  repair  weld  will  not  increase  the 
consequences  of  a  previously  evaluated 
accident 

2.  The  proposed  license  amendment 
request  does  not  create  the  possibility  of  a 
new  or  different  Idnd  of  accident  from  any 
accident  previously  evaluated. 

Application  of  laser-welded  repair  for  tlie 
HE)  sleeved  tubes  will  not  introduce 
significant  or  adverse  changes  to  the  plant 
design  l)asis.  The  general  configuration  of  the 
HE)  sleeve  is  unaffected  by  the  repair 
process.  The  repair  process  also  does  not 
represent  a  potential  to  affect  any  other  plant  . 
ctNnponent  Stress  and  fatigue  analysis  of  the 
repair  has  shown  that  the  ASME  Code  and 
RG  1.121  criteria  are  not  exceeded. 
Application  of  the  laser-weld  repair  to  the 
HE)  sleeved  tubes  maintains  overall  tube 
bundle  structural  and  leakage  integrity. 
Extensive  testing  and  evaluation  including 
examination  of  actual  pulled  tube  samples 
verified  adequate  structural  and  leakage 
integrity  of  repair  HE)8,  which  had 
acceptable  NDE 

Any  hypothetical  accident  as  a  resiilt  of 
potential  tube  or  sleeve  degradation  in  the 
repaired  portion  of  the  joint  is  txtunded  by 
the  existing  tube  rupture  accident  analysis. 
Therefore,  use  of  the  laser-welded  repair 
process  will  not  create  the  possibilify  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  laser-weld  repair  of  the  HE)  sleeved 
tubes  has  been  shovm  to  restore  integrity  of 
the  tube  bundle  consistent  with  its  original 
design  basis  conditions;  i.e.,  tube/sleeve 
operational  and  faulted  load  stresses  and 
cumulative  fatigue  usage  &ctors  are  bounded 
by  ASME  Code  requirements  and  the  tubes 
are  leak  tight  imder  all  plant  conditions. 
Based  on  the  results  of  the  structural  and 
lealcage  testing  performed  on  LWR  joints 
pulled  from  the  KNPP  SGs  and  supporting 
analytical  evaluations,  application  of  laser- 
welded  re[>air  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofirin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001. 

Attorney  for  licensee:  Bradley  D. 
)ackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497.  Madismi,  Wisconsin  53701- 
1497. 

NRC  Pmiect  Director:  Gail  H.  Marcus 


Wisccmsin  PuUic  Service  Corporatioo, 
Docket  Na  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Dbte  of  amendment  request:  April  24, 
1997 

Description  (^amendment  request: 
The  proposed  amendment  would  revise 
Kewaimee  Nuclear  Power  Plant  (KNPP)  ^ 
Technical  Specification  (TS)  Section 
4.2.b,  "Steam  Generator  Tubes."  to 
allow  repair  of  steam  generator  (SG) 
tubes  with  Combustion  Engineering  (CE) 
leak-tight  sleeves  in  accordance  with  CE 
generic  topical  report  CEN-629-P, 
Revision  2,  "Repair  of  Westinghouse 
Series  44  and  51  Steam  Generator  Tubes 
Using  Leak-Tight  Sleeves."  The  TS 
would  also  be  revised  to  allow  re- 
sleeving  of  tubes  with  existing  sleeve 
ioints  in  accordance  with  KNPP  specific 
topical  report  CEN-632-P,  "Repair  of 
Kewaunee  Steam  Generator  Tubes  Using 
a  Re-Sleeving  Technique." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  KNPP  in  accratiance 
with  the  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  supporting  technical  evaluation  and 
safety  evaluation  for  the  CE  leak-tight  sleeves 
demonstrates  that  the  sleeve  configuration 
will  provide  SG  tube  structural  and  leakage 
integrity  under  normal  operating  and 
accident  conditions.  The  sleeve 
configurations  have  been  designed  and 
analyzed  in  accordance  with  we 
requirements  of  the  ASME  Code.  Mechanical 
testing  has  shown  that  the  sleeve  and  sleeve 
joints  provide  margin  above  acceptance 
limits.  Ultrasonic  testing  is  used  to  verify  the 
leak  tightness  of  the  weld  above  the 
tubesheet.  Testing  has  demonstrated  the  leak 
tightness  of  the  hardroll  joint  as  well  as  the 
structural  integrity  of  the  hardroll  joint.  Tube 
rupture  cannot  occur  at  the  hardroll  joint  due 
to  the  reinforcing  effect  of  the  tul)esheet 
Tests  have  demonstrated  that  tube  collapse 
will  not  occur  due  to  postulated  loss  of 
coolant  accident  loadings. 

The  existing  TS  leak-rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  event  that  significant 
leakage  does  occur  from  the  sleeve  joint  or 
the  sleeve  assembly  ruptures.  Any  leakage 
through  the  sleeve  assembly  is  fully  bounded 
by  the  existing  SG  tube  rupture  analysis 
included  in  the  KNPP  Updated  Final  Satiety 
Analysis  Report.  The  proposed  sleeving  and 
re-sleeve  repair  processes  do  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accidents. 

2.  The  proposed  license  amendment 
request  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
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Installation  of  the  sleeves  or  re-sleeves 
does  not  introduce  any  significant  changes  to 
the  plant  design  basis.  The  use  of  a  sleeve  to 
span  the  area  of  degradation  of  the  SG  tube 
restores  the  structural  and  leakage  integrity  of 
the  tubing  to  meet  the  original  design  iMsis. 
Stress  and  fatigue  analysis  of  the  sleeve 
assembly  shows  that  the  requirements  of  the 
ASME  Code  are  met.  Mechanical  testing  has 
demonstrated  that  margin  exists  above  the 
design  criteria.  Any  hypothetical  accident  as 
a  ranilt  of  any  degradation  in  the  sleeved 
tube  would  be  bounded  by  the  existing  tube 
rupture  accident  analysis. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  use  of  sleeves  to  repair  degraded  SG 
tubing  has  been  demonstrated  to  maintain 
the  integrity  of  the  tube  bundle 
commensurate  with  the  requirements  of  the 
ASME  Code  and  draft  Regulatory  Guide 
1.121,  and  to  maintain  the  primary  to 
secondary  pressure  boundary  under  normal 
and  postulated  accident  conditions.  The 
safety  factors  used  in  the  verification  of  the 
strength  of  the  sleeve  assembly  are  consistent 
with  the  safety  factors  in  the  ASME  Boiler 
and  Pressure  Vessel  Code  used  in  SG  design. 
The  operational  and  faulted  condition 
stresses  and  cimiulative  usage  factors  are 
bounded  by  the  ASME  Code  requirements. 
The  sleeve  assembly  has  been  verified  by 
testing  to  prevent  both  tube  puUout  and 
significant  leakage  during  normal  and 
postulated  accident  conditions.  A  test 
program  was  conducted  to  ensure  the  lower 
hardrolled  joint  design  was  leak  tight  and 
capable  of  withstanding  the  design  loads. 
Hie  primary  coolant  pressure  boundary  of 
the  sleeve  assembly  will  be  periodically 
inspected  by  non-destructive  examination  to 
ideDtify  sleeve  degradation  due  to  operation. 

Installation  of  the  sleeves  and  re-sleeves 
will  decraaae  the  number  of  tubes  that  must 
be  taken  out-of-service  due  to  plugging 
There  is  a  small  amount  of  primary  coolant 
flow  reduction  due  to  the  sleeve  for  which 
an  equivalent  plugging  sleeve  to  plug  ratio  is 
assigned  Insed  on  sleeve  length.  The  ratio  is 
used  to  assess  the  final  equivalent  plugging 
percentage  as  an  input  to  other  safety 
analyses.  Because  the  sleeve  maintains  the 
design  basis  requirements  for  the  SG  tubing, 
it  is  concluded  that  the  proposed  change 
does  not  result  in  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
raview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin. 
Cofiin  Library,  2420  Nicolet  Drive. 
Grem  Bay.  Wisconsin  54311-7001. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497.  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  Gail  H.  Marcus 


Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Oppmtunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  ft  Light  Company,  et 
al..  Docket  Noa.  50-325  and  50-324, 
Brunswick  Steam  Elecric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  March 
27. 1997 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  for  the 
Bnmswick  Steam  Electric  Plant  Units  1 
and  2  to  eliminate  certain 
instrumentation  response  time  testing 
requirements  in  accordance  with  NRC- 
approved  BWR  Owners  Group  Topical 
Report  NEDO-32291-A,  "System 
Analysis  for  the  Elimination  of  Selected 
Response  Time  Testing  Requirements." 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  1. 
1997(62  FR  15542) 

Expiration  date  of  individual  notice: 
May  1. 1997 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Northern  States  Power  Company, 
Docket  Noe.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2.  Goodhue  County, 
Minnesota,  and  Docket  No.  50-263, 
Monticello  Nuclear  Generating  Plant* 
Wright  County,  Minnesota 

Date  of  amendment  requests: 
December  6, 1996 

Description  of  amendment  requests: 
The  licensee  requests  amendments  to 
the  Prairie  Island  and  Monticello 
operating  licenses  to  reflect  the 
Commission's  approval  of  the  transfer  of 


control  over  the  subject  NRC  licenses 
held  by  Northern  States  Power 
Company  (NSP).  On  October  20, 1995, 
as  supplemented  August  28, 1996,  NSP 
requested  NRC  approval  for  the  transfer 
of  control  of  licenses.  The  Commission 
is  considering  the  issuance  of 
amendments  to  the  licenses  to  reflect 
the  above  transfer  approved  by  the 
Commission  on  April  1, 1997  (62  FR 
17882,  dated  April  11. 1997). 

Date  of  individual  notice  in  the 
Federal  Register.  April  11. 1997  (62  FR 
17882) 

Expiration  date  of  individual  notice: 
May  12. 1997 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Defwrtment, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  April  4. 
1997 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  clarify  the  scope  of  the 
surveillance  requirements  for  response 
time  testing  of  instnmientation  in  the 
reactor  protection  system,  isolation 
actuation  system,  and  emergency  core 
cooling  system  in  the  Technical 
Specifications  for  each  unit  (Sections 
4.3.1.3.  4.3.2.3,  and  4.3.3.3). 

Date  of  publication  of  individual 
notice  in  Federal  Registen  April  17, 
1997  (62  FR  17885) 

Expiration  date  of  individual  notice: 
May  19, 1997 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre.  PA  18701 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 


Hazards  Consideration  Detenninauon. 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  public  dociunent  rooms  for  the 
particular  faciUties  involved.  Boston 
Edison  Company,  Docket  No.  50-293. 
Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
January  24, 1997.  as  supplemented 
March  27, 1997 

Brief  description  of  amendment:  The 
proposed  amendment  will  update  the 
Safety  Limit  Minimum  Critical  Power 
Ratio  (SLMCFR)  in  Technical 
S]}ecification  2.1.2  and  the  associated 
Bases  section  to  reflect  the  results  of  the 
latest  cycle-specific  calculation 
performed  for  the  Pilgrim  Nuclear 
Power  Station  Operating  Cycle  12.  In 
addition,  the  values  provided  in  Note  5 
of  Table  3.2.C1.  which  are  based  on  the 
SLMCFR  values,  have  been  revised  as  a 
result  of  the  changes  to  the  SLMCPR 
value. 

Date  of  issuance:  April  7. 1997 

Effective  date:  April  7. 1997 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  12. 1997  (62  FR 
6568)  The  March  27. 1997. 
supplemental  letter  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  7. 1997  No  significant  hazards 
consideration  comments  received:  No 


Local  Public  Document  Room 
/ocation:  Plymouth  Public  Library.  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Carolina  Power  ft  Light  Company,  et 
aL,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment: 
March  27. 1997.  as  supplemented  April 
11. 1997. 

Brief  description  of  amendment:  The 
amendments  revise  the  Technical 
Specifications  relating  to  response  time 
testing  requirements  associated  with  the 
reactor  protection  system,  isolation 
system,  and  emergency  core  cooUng 
system. 
Date  o/ issuance.- April  18, 1997 
Effective  date:  April  18, 1997 
Amendment  Nos.:  184  and  215 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revised 
the  Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration 
(NSHC):  Yes  (62  FR  15542  dated  April 
1, 1997).  llie  notice  provided  an 
opporttmity  to  submit  comments  on  the 
Cismmission's  proposed  NSHC 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opporttmity  to  request  a  hearing  by 
May  1, 1997,  but  indicated  that  if  the 
Commission  makes  a  final  NSHC 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendments.  The  Conunission's  related 
evaluation  of  the  amendment,  finding  of 
exigent  circiunstances.  and  final 
determination  of  NSHC  are  contained  in 
a  Safety  Evaluation  dated  April  18. 
1997. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Coimsel.  Carolina  Power  ft  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

Locay  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington,  North  Qoolina  28403- 
3297. 

Conunonwrealth  Ediaon  Company, 
Docket  Nos.  STN  50^454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  No*.  STN 
SO-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
December  21, 1995,  as  supplemented  on 
October  24. 1996.  and  March  24. 1997. 

Brief  description  of  amendments:  The 
amendments  relocate  certain  cycle- 


specific  parameter  limits  irom  the 
Technical  Specifications  (TS)  to  the 
Operating  Limits  Report.  The  cycle- 
specific  parameter  limits  to  be  relocated 
are  for  Shutdown  Rod  Insertion  Limit, 
Control  Rod  Insertion  Limits.  Axial  Flux 
Difference  Target  Band,  Heat  Fltix  Hot 
Channel  Factw  (Fq(z)],  and  Nuclear 
Enthalpy  Rise  Hot  Channel  Factor  (Fn 
delta  H).  In  addition,  your  March  24, 
1997.  submittal  contained 
supplementary  revisions  to  the  Bases 
section  associated  with  the  above  TS 
change.  The  supplementary  Bases  pages 
will  be  reviewed  and  transmitted  to  you 
imder  separate  cover.  Finally. 
Braidwood's  TS  6.9.1.7  title  was 
corrected. 
Dote  of  issuance:  April  16. 1997 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 
Amendment  Nos.:  88.  88,  80, 80 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specificatitms. 

Date  of  initial  notice  in  Federal 
Register  February  20. 1997  (62  FR 
7804).  The  March  24, 1997,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  16, 1997.  No  significant  hazards 
consideration  conunents  received:  No 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434.  Byron,  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Conunonweahh  Edison  Company, 
Docket  Noa.  STN  50-454  and  STN  50- 
455,  Byron  SUtion,  Unit  Nos.  1  and  2, 
Ogle  Comity,  Illiiiois  Docket  Noa.  STN 
50-456  and  STN  50457,  Braidwood 
SUtion.  Unit  Nos.  1  and  2,  Will  CoaBty, 
Illinois 

Date  ofapjdication  for  amendments: 
April  29. 1996.  as  supplemented  on 
January  21  and  March  25. 1997. 

Brief  description  of  amendments:  The 
amendments  would:  (1)  revise 
Technical  Specification  (TS)  3.7.1.1. 
Action  a.,  to  require  the  unit  to  be  in  hot 
shutdown,  rather  than  cold  shutdown, 
for  consistency  witii  NUREG-1431. 
"Standard  Technical  Specifications  for 
Westinghouse  Plants,"  and  add  a  new 
Action  b.  to  clarify  the  shutdown 
reqtiirements  when  there  are  mcne  than 
three  inoperable  main  steam  line 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  safety  valves  on  any 
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one  steam  generator;  (2)  revise  TS 
Surveillance  Requirement  4.7.1.1  to 
clarify  that  S{>ecification  4.0.4  does  not 
apply  for  entry  into  Mode  3  for  Byron 
and  Braidwood  and  for  Braidwood  only, 
delete  the  one-time  requirements  for 
Unit  1,  Cycle  5  and  Unit  2  after  outage 
A2F27:  (3)  revise  the  maximum 
allowable  power  range  neutron  flux 
high  trip  setpoints  in  Table  3.7-1;  (4) 
revise  Table  3.7-2  to  increase  the  as- 
found  main  steam  safety  valve  (MSSV) 
lift  setpoint  tolerance  to  plus  or  minus 
3  percent,  provide  an  as-left  setpoint 
tolerance  of  plus  or  minus  1  percent, 
and  change  a  table  notation;  (5)  delete 
the  orifice  size  column  from  Table  3.7- 
2;  and  (6)  revise  the  Bases  for  TS  3.7.1.1 
to  be  consistent  with  the  proposed 
changes  to  TS  3.7.1.1. 
Date  of  issuance:  April  15, 1997 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 
Amendment  Nos.:  87. 87.  79.  and  79 
Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  12, 1997  (62  FR  11486). 
The  March  25, 1997,  submittal  provided 
additional  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  15, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location;  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

CoaMlidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  Connty,  New  York 

Date  of  application  for  amendment: 
August  7, 1996,  as  supplemented  March 
12. 1997. 

Brief  description  of  amendment:  The 
amendmmt  revises  Technical 
Specifications  to  allow  the  use  of  10 
CFR  Part  50,  Appendix  J,  Option  B, 
"POTfoimance-Based  Containment  Leak 
Rate  Testing." 

Z>ateo/ issuance.  April  10, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  190 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  September  11. 1996  (61  FR 
47976)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  10, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  27. 1997.  as  supplemented  on 
April  4. 1997 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specification  surveillance  requirement 
(SR)  4.3.1.3  for  the  Reactor  Protection 
System  Instrumentation  to  indicate  that 
certain  sensors  are  exempt  from 
response  time  testing.  A  similar  revision 
is  made  to  SR  4.3.2.3  for  the  Isolation 
Actuation  Instrumentation.  Finally,  SR 
4.3.3.3  for  the  Emergency  Core  Cooling 
Sjrstem  Actuation  Instrumentation  is 
revised  to  indicate  that  the  emergency 
core  cooling  system  actuation 
instrumentation  is  exempt  from 
response  time  testing. 

Date  o/ issuance:  April  18, 1997 

Effective  date:  April  18,  1997,  with 
fiill  implementation  prior  to  entry  into 
Operation  Condition  2  or  3 

AmendmenfNo.:  Ill 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
considerations  (NSHC):  Yes  (62  FR 
15731  dated  April  2, 1997).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
commoits  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  2, 1997,  but 
indicated  that  if  the  Commission  makes 
a  final  NSHC  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  "1110  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstanees,  and 
final  determination  of  NSHC  are 
contained  in  a  Safety  Evaluation  dated 
April  18, 1997. 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detroit  Edison  Company.  2000 
Second  Avenue.  Detroit.  Michigan 
48226 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Michigan  48161 


Duke  Power  CtMupany,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carelina  Date  of 
application  for  amendments:  January  6, 
1997,  as  supplemented  by  letters  dated 
April  10  and  15, 1997 

Brief  description  of  amendments:  The 
amendments  revise  portions  of  the 
Technical  Specifications  to  permit  a 
one-time  operation  of  the  Containment 
Purge  Ventilation  System  during  Modes 
3  and  4  after  the  current  and 
forthcoming  steam  generator 
replacement  outages. 

Date  of  issuance:  April  24,  1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  174  and  156 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6574)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  24, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  Gty 
Boulevard,  North  Carolina  28223-0001 

Dnquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
Septemb<Br  9. 1996 

Brief  description  of  amendments: 
These  amendments  modify  the  design 
features  section  (Section  5.0)  of  the 
Technical  Specifications  (TSs)  to  make 
the  design  features  section  consistent 
with  the  intent  of  10  CFR  50.36  and 
with  the  guidance  provided  in  the 
NRC's  Standard  Technical 
Specifications,  Westinghouse  Plants 
(NUREG-1431,  Revision  1). 

Date  of  issuance:  April  14. 1997 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos.:  202  and  83 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4, 1996  (61  FR 
64384)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  14, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 


663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Entergy  Operatifms,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
December  19, 1996 

Brief  description  of  amendment:  The 
amendment  deletes  tihe  specific  value 
for  the  total  reactor  coolant  system 
voliune  from  the  Design  Features 
section  of  the  Technical  Specifications. 

Date  of  issuance:  April  16, 1997 

Effective  date:  April  16, 1997   . 

Amendment  No.:  181 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29, 1997  (62  FR  4348) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  16, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2.  Pope  County.  Arkansas 

Date  of  application  for  amendment: 
December  19.  1996 

Brief  description  of  amendment: 
Request  to  add  CENTS  code  as  a 
Reference  to  the  Technical  Manual  used 
for  determining  Core  Operating  Limits 
Report  in  the  Technical  Specifications. 

Dote  o/ issuance;  April  24, 1997 

Effective  date:  April  24, 1997 

Amendment  No.:  182 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29, 1997  (62  FR  4347) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Po%ver  Cooperative,  and  Entei^ 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  January 
10. 1997 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  for  reactor  pressure  vessel 
pressiue  and  temperature  limits  by 
providing  new  limits  that  are  valid  to  12 
effective  full  power  years. 


Date  of  issuance:  April  14. 1997 

Effective  date:  April  14, 1997 

Amendment  No.:  93 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1997  (62  FR 
8798)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  14, 1997.  No  significant  hazards 
consideration  comments  received.  No. 

Local  Public  Document  Room 
location:  Govenmient  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
November  7, 1995,  as  supplemented  by 
letters  dated  July  17,  and  December  26, 
1996,  and  February  27,  March  14.  April 
7,  and  April  17, 1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendix  A 
Technical  Specifications  by  revising  TS 
3/4.8.1,  "Electrical  Power  Systems  - 
A.C.  Sources,"  to  incorporate 
recommendations  and  suggestions  from 

(1)  Generic  Letter  (GL)~93-05,  "Line-Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operations;" 

(2)  GL  94-01,  "Removal  of  Accelerated 
Testing  and  Special  Reporting 
Requirements  for  Emergency  Diesel 
Generators  from  Plant  Technical 
Specifications;"  and  (3)  NUREG-1432. 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants." 

Date  of  issuance:  April  21, 1997 

Effective  date:  April  21, 1997.  to  be 
implemented  within  60-days. 

Amendment  No.:  126 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  3, 1996  (61  FR  180) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  21, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefit>nt, 
New  Orleans,  LA  70122 

GPU  Nuclear  Corporation,  et  al.. 
Docket  Na  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  10, 1996  (TSCR  243) 


Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TS)  by  replacing  the 
description  of  the  existing  permissive 
interlock  from  AC  Voltage  to  Core  Spray 
Booster  Piunp  d/p  Permissive:  <  21.2 
psid  for  initiation  of  the  automatic 
depressurization  system,  adds 
corresponding  surveillance 
requirements,  and  adds  notes  clarifying 
functional  requirements. 

Date  of  Issuance:  April  14, 1997 

Effective  date:  April  14. 1997,  with 
full  implementation  within  60  days 

Amendment  No.:  190 

Facility  Operating  License  No.  DPR- 
16. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1996  (61  FR 
57485).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safiety  Evaluation  dated 
April  14, 1997  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245.  Millstone  Nuclear 
Power  Station.  Unit  1.  New  London 
Coifnfy,  Connecticut 

Date  of  application  for  amendment: 
September  5. 1996 

Brief  description  of  amendment:  The 
amendment  deletes  License  Condition 
2.C.(5),  "Integrated  Implementatirai 
Schedule"  from  the  Millstone  Unit  1 
Operating  License. 

Date  of  issuance:  April  15. 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  100 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  ¥ed»a\ 
Register  October  23. 1996  (61  FR 
55036)  The  Conunission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  15. 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich.  Connecticut  06360  and  at  the 
Waterford  Library,  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford, 
Coimecticut  06385 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Qmnecticut 

Date  of  application  for  amendment: 
February  5, 1996 
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Brief  description  of  amendment:  The 
amendment  deletes  a  clause  from 
Technical  Specification  4.0.5.a. 
Speciflcally,  this  change  deletes  the 
clause  "(g).  except  where  specific 
written  relief  has  been  granted  by  the 
Commission  pursuant  to  10  CFR  Part  50, 
Section  50.55a(g)(6)(i)."  The 
amendment  also  makes  the  appropriate 
changes  to  the  Bases  section. 

Date  of  issuance:  April  21,  1997 

Effective  date:  As  oi  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  138 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1997  (62  PR 
8800)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  21,  1997.  No  significant  hazards 
consideration  comments  received:  No. 

Locai  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
luliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Northeast  Nuclear  Energy  Company,  et 
•1.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  4, 1996 

Brief  description  of  amendment:  The 
amendment  modiBes  Surveillance 
Requirements  4.8.1.1.2.a.6,  4.8.1. 1.2.b, 
and  4.8.1.1.2.g.7  by  specifying  load 
bands  in  loading  the  diesel  generator 
(DC)  in  lieu  of  the  present  requirement 
to  load  the  DC  greater  than  or  equal  to 
a  given  value.  A  footnote  is  being  added 
to  the  three  surveillance  rerquirements 
to  indicate  that  a  momentary  transient 
outside  the  load  range  shall  not 
invalidate  the  test.  The  aassociated 
Bases  sections  have  been  revised  to 
reflect  the  above  changes. 

Date  of  issuance:  April  15, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  137 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12. 1997  (62  FR  11496) 
The  Commission's  related  evaluation  of 
the  cmnendment  is  contained  in  a  Safety 
Evaluation  dated  April  15,  1997.  No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
February  14, 1996,  as  supplemented  by 
letter  dated  February  24, 1997. 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  (DCPP)  Unit 
Nos.  1  and  2  to  revise  30  TS  and  add 
two  new  TS  surveillance  requirements 
to  support  implementation  of  extended 
fuel  cycles  at  DCPP  Unit  Nos.  1  and  2. 
The  specific  TS  changes  include  those 
for  9  trip  actuating  device  tests,  12  fluid 
system  actuation  tests,  and  11 
miscellaneous  tests.  Two  of  the  fluid 
system  actuation  tests  are  new  TS 
surveillance  requirements.  The  TS 
changes  also  involve  adding  a  new 
frequency  notation,  '■R24,  REFUELING 
INTERVAL,"  to  Table  1.1  of  the  TS. 
Also,  a  revision  that  applies  to  all 
subsequent  TS  changes  involves 
revising  the  Bases  Section  of  TS  4.0.2  to 
change  the  surveillance  h^uency  from 
an  18-month  surveillance  interval  to  at 
least  once  each  refueling  interval. 

Dote  o/ issuance:  April  14,  1997 

Effective  date:  April  14, 1997,  to  be 
implemented  within  90  days  from  the 
date  of  issuance. 

Amendment  Nos.:  Unit  1  - 118;  Unit 
2-116 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  SpeciBcations. 

Date  of  initial  notice  in  Federal 
Register  )une  19, 1996  (61  FR  31183) 
The  February  24, 1997,  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  14, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Caliiomia  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  application  for  amendments: 
May  31, 1996,  as  supplemented  by  letter 
dated  December  16. 1996. 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  (DCPP)  Unit 
Nos.  1  and  2  to  revise  23  TS 
surveillance  frequencies  from  at  least 
once  every  18  months  to  at  least  once 
per  refueling  outage  (nominally  24 
months)  and  to  make  administrative 
changes  for  6  other  TS  to  maintain 
consistency  for  TS  that  are  not  proposed 
for  surveillance  extension.  The  specific 
TS  changes  proposed  include  those  for 

2  response  time  tests,  3  containment 
spray  system  tests,  and  24  ventilation 
system  tests. 

Date  of  issuance:  April  14, 1997 

Effective  date:  April  14, 1997,  to  be 
implemented  within  90  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 119;  Unit 
2  -  Amendment  No.  117 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1996  (61  FR  52966} 
The  December  16, 1996,  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
staff — s  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  14, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Goveiiiment  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
November  22, 1996 

Brief  description  of  amendment:  The 
amendment  allows  an  increase  in  the  U- 
235  enrichment  of  fuel  stored  in  the 
fresh  fuel  storage  racks  or  the  spent  fuel 
storage  racks  from  4.5  weight  percent 
(w/o)  U-235  to  5.0  w/o  U-235. 

Date  o/ issuance;  April  15, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 


Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  15, 1997  (62  FR  2182) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  the 
Safety  Evaluation  dated  April  15, 1997, 
and  an  Environmental  Assessment 
dated  March  25, 1997.  No  significant 
hazards  consideration  comments 
received:  Yes 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Maitine  Avenue,  White  Plains,  New 
York  10610 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
No.  50-366,  Ed%nn  I.  Hatch  Nuclear 
Plant,  Unit  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
December  3, 1996,  as  supplemented  by 
letters  dated  January  27  and  April  4, 
1997 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  2.1.1.2  to  change  the 
Safety  Limit  Minimum  Critical  Power 
Ratio  based  on  the  cycle-specific 
analyses  of  Cycle  13  of  a  non- 
equilibrium  core  of  all  General  Electric 
(GE)  9  fiiel  with  varying  enrichments 
and  Cycle  14  of  a  non-equilibrium 
mixed  core  of  CX13  and  GE9  fuel. 

Date  of  issuance:  April  17, 1997 

Effective  date:  For  Cycle  13,  as  of  the 
date  of  issuance;  For  Cycle  14,  effective 
upon  startup. 

Amendment  Nos.:  148  for  Cycle  13: 
149  for  Cycle  14 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29, 1997  (62  FR  4349) 
The  January  27  and  April  4, 1997,  letters 
provided  additional  information  that 
did  not  change  the  scope  of  the 
December  3, 1996,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Conmiission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  17, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  4, 1996,  as  supplemented  by 
letters  dated  January  10,  February  7, 
February  13,  March  17,  March  19, 
March  20,  March  25,  April  1,  April  6, 
April  10,  April  11,  and  April  18, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Sequoyah 
Technical  Specifications  (TSs)  and 
associated  Bases  to  allow  for  the 
conversion  from  Westinghouse  fuel  to 
Framatome  Cogema  Fuel,  designated 
Mark-BW.  The  planned  fuel  conversion 
begin  with  fuel  cycle  9  for  each  unit. 
The  amendments  would  revise  the  TSs 
to  reflect  the  fuel  design  and  vendor 
change.  The  licensee's  evaluation  was 
contained  in  Topical  Report  BAW- 
10220P,  "Mark-BW  Fuel  Assembly 
Application  for  Sequoyah  Nuclear  Units 
1  and  2." 

Date  of  issuance:  April  21, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  of  its  issuance  for  Unit  1, 
and  implemented  upon  installation  of 
Framatome  Cogema  Fuel  in  the  Unit  2 
reactor  vessel  for  Unit  2. 

Amendment  Nos.:  223  and  214 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79:  Amendments  revise  the 
Technical  Specifications  and  License 
Conditions. 

Date  of  initial  notice  in  Federal 
Register  May  8, 1996  (61  FR  20856)  The 
Conmiission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  21, 1997  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Notice  Of  Issuance  Of  Amendments  To 
Facility  OperatiBg  Licenses  And  Final 
Determinatioa  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
PuUic  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commissicm  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  wnth  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 


by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was  , 
not  time  for  the  Commission  to  publish, 
for  [ftiblic  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  qiuckly,  and  in  the  case  of 
telephone  corjments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  feilure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
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documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  detennined  that  these 
amendments  satisfy  the  criteria  for 
'  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Conunission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
oppHDrtunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
6, 1997,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW..  Washington,  DC  and 
at  the  local  public  document  room  for 
the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to.be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  f)etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  s{>ecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.'  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 


witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-(800)  248-5100  (in  Missouri 
l-(800)  342  6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.7l4(a)(l)(i)-(v)  and  2.714(d). 

Commonwealth  Edison  Cmnpany, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Poiver  Station,  Unit 
Nos.  2  and  3,  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
April  14, 1997,  as  supplemented  on 
April  17,  April  22.  and  April  24, 1997. 

Brief  description  of  amendments:  The 
proposed  amendments  requested  (1) 
review  and  approval  of  an  Unreviewed 
Safety  Question  (USQ)  involving  the 
control  room  operator  dose  resulting 
from  an  error  in  the  secondary 
containment  volume.  (2)  a  change  in 
Technical  Specification  (TS) 
Surveillance  Requirements  (SR)  4.7. 
P.2.b  and  4.7.  P.3  values  for  the  allowed 
methyl  iodide  penetration  for  the 
standby  gas  treatment  charcoal 
adsorbers,  and  (3)  change  of  TS  5.2.C  to 


reflect  the  new  calculated  free  volume 
of  the  secondary  containment.  The  April 
17,  April  22  and  April  24. 1997. 
submittals  provided  additional 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

Date  of  Issuance:  April  25. 1997 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  158  and  153 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 
Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  Yes.  April  22. 
1997.  Joliet  Herald  News.  Comments 
received:  No.  The  Commission's  related 
evaluation  of  the  amendments,  finding 
of  exigent  circumstances,  consultation 
with  die  State  of  Illinois  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  April  25, 1997. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District.  604  Liberty  Street.  Morris. 
Illinois  60450 

NRC  Project  Director:  Robert  A.  Capra 

PennsylTania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Lozame  County,  PennsyWania 

Date  of  application  for  amendment: 
April  16, 1997.  and  as  supplemented  by 
a  letter  dated  April  18. 1997' 

Brief  description  of  amendment:  Tbia 
amendment  changes  the  footnote  in  the 
Design  Features  Section  5.3.1  of  the 
Technical  Specifications  to  allow  the 
use  of  ATRIUM-10  fuel  in  Operational 
Conditions  3  and  4. 

Date  of  issuance:  April  25. 1997 

Effective  date:  As  oi  the  date  of 
issuance  to  be  implemented  upon 
receipt 

Amendment  No.:  138 

Facility  Operating  License  No.  NPF- 
22:  This  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
The  NRC  published  a  public  notice  of 
the  proposed  amendment,  issued  a 
proposed  finding  of  no  significant 
hazards  consideration  and  reqeusted 
that  any  comments  on  the  proposed  no 
significant  hazards  consideration  be 
provided  to  the  staff  by  the  close  of 
business  on  April  24, 1997.  The  notice 
was  published  in  the  Wilkes-Barre 
Times  Leader  and  the  Berwick  Press 


Enterprise  on  Aiml  22-24. 1997.  Public 
comments  were  received  and  have  been 
addressed  in  the  staffs  safety 
evaluation. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  Pennsylvania  and  final  no 
significant  ha^rds  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  April  25. 1997. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Refsrence  Department.  71  South 
Franklin  Street.  Wilkas-Barre.  PA  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esqiiire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Conunission 
Elinor  G.  AdoiHm, 

Deputy  Director,  Division  of  Reactor  Projects 
m/IV,  Office  of  Nuclear  Reactor  Regulation. 
[Doc.  97-11725  Filed  5-6-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

NUREG-1606,  Proposad  Regulatory 
Guidance  Related  to  Implainantation  of 
10  CFR  50.59  (Changaa,  Teats  or 
ExparinMnts) 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comment 

gUMMARY:  The  Nuclear  Regulatory 
Commission  has  issued  Cor  public 
comment  NUREG-1606.  a  dociunent 
that  presents  proposed  regulatory 
guidance  and  staff  interpretations 
regarding  implementation  of  10  CFR 
50.59.  Section  50.59  defines  the 
conditions  under  which  reactor 
licensees  may  make  changes  to  the 
facility  or  procedures  as  described  in 
the  safety  analysis  report  (SAR)  and  the 
conduct  of  tests  or  experiments  not 
described  in  the  SAR  without  prior  NRC 
approval.  Changes  (including  tests  or 
experiments)  involving  a  change  to  the 
tarhniral  specifications  or  an 
unreviewed  safety  question  require  NRC 
approval  by  a  license  amendment  before 
implementation.  The  NRC  has  been 
evaluating  the  need  to  develop  or  clarify 
guidance  on  aspects  related  to  10  CFR 
50.59  over  the  last  several  months.  This 
draft  NUREG- issued  for  comment, 
entitled  "Proposed  Regulatory  Guidance 
Related  to  Implementation  of  10  CFR 
50.59  (Changes.  Tests  or  Experiments)" 
presents  the  results  of  the  hOlC's  review. 


The  draft  report  was  forwarded  to  the 
Commission  in  SECY-97-035.  dated 
February  12. 1997.  The  proposed 
regulatory  guidance  reaffirms  existing 
r^ulatory  practice  in  many  areas; 
clarifies  the  NRC's  expectations  and 
positions  in  areas  where  industry 
practice  or  position  differs  from  the 
NRC's  expectations  for  implementation 
of  10  CFR  50.59;  and  establishes 
guidance  in  areas  where  previous 
guidance  did  not  exist  llie  NUREG  also 
briefly  discusses  some  policy  issues 
relatewl  to  potential  rulemaking  for  10 
CFR  50.59.  This  document  is  being 
issued  to  seek  comment  on  whether  the 
proposed  regulatory  guidance  is  clear 
and  whether  there  are  other  areas  in 
which  guidance  or  changes  to  the  rule 
would  be  useful. 

Draft  NUREG-1606  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L  ■. 
Street  NW  (Lower  Level),  Washington 
D.C.  20555-0001.  A  free  single  copy  of 
draft  NUREG-1606,  to  the  extent  of 
supply,  may  be  requested  by  writing  to 
Distribution  Services,  Printing.  Graphics 
and  Distribution  Branch.  Office  of 
Information  Resources  Management. 
U.S.  Nuclear  Regulatory  Commission. 
Washington  D.C.  20555-0001. 

DATES:  The  comment  period  ends  July  7. 
1997.  Comments  received  after  that  date 
will  be  considered  to  the  extent 
practical.  Following  review  of  public 
conmients,  NRC  wiU  determine  whether 
to  issue  a  regulatory  guide  or  to  take 
other  action.  Any  changes  in  industry 
gmdance  or  requirements  will  be  subject 
to  10  CFR  50.109  backfit  review  before 
issuance. 


I:  Submit  written  comments 
on  the  NRC  document  (NUREG-1606)  to 
the  Chief.  Rules  and  Directives  Branch. 
Division  of  Administrative  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington 
D.C.  20555-0001.  Comments  may  be 
hand-deUvered  to  11545  Rockville  Pike, 
Rockville  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  woilidays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  Washington 
DC 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  fbrmat  (version  5.1  or  later) 
by  calling  the  NRC  Electronic  Bulletin 
Bioard  on  FedWorld.  The  bulletin  board 
may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  of  the 
commonly  available  software  packages, 
or  directiy  via  Internet 

If  using  a  personal  computer  and 
modem,  the  NRC  subsjrstem  on 
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FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8.1).  Using  NSAI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  for  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particiilarly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems", 
then  selecting  "Regulatory  Information 
Mail."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
vfill  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  menu  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
%inll  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  conunents  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectOTy,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rides  menu.  For  more 
informaticm  on  NRC  bulletin  boards, 
call  Mr.  Arthur  Davis,  Systems 


Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20555,  telephone  (301) 
415-5780,  e-mail  AXD3©nrc.gov. 

The  NUREG  report  is  also 
electronically  available  for  downloading 
from  the  Internet  through  the  NRC  home 
page  at:  "http://www.nrc.gov/NRC/ 
NUREGS/SRl606/indexhtml". 
However,  comments  cannot  be  provided 
electronically  by  this  means;  see  above 
discussion  about  the  NRC  BBS  for 
electronic  filing  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eileen  McKenna,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington 
D.C.  20555,  telephone  (301)  415-2189; 
e-mail  EMM@nrc.gov. 

Dated  at  Rockvilie.  Maryland,  this  30th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Maiylee  M.  Sloaoa, 

Acting  Director.  Division  of  Reactor  Program 
Management.  Office  of  Nudear  Reactor 
Regulation. 

IFR  Doc.  97-11833  Filed  S-6-97;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposad  SutNnisaion  of  Information 
Collaction  for  0MB  Raviaw;  Commant 
Raquaat;  Procaduraa  for  PBGC 
Approval  of  Multiamployar  Plan 
AinandnMnta 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
a  collection  of  information  in  its 
regulation  on  Procedures  for  PBGC 
Approval  of  Plan  Amendments  (29  CFR 
Part  4220)  (OMB  control  number  1212- 
0031;  expires  Jidy  31, 1997).  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  July  7, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street,  NW., 
Washington,  DC  20005-4026,  or 
deUvered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 


Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Deborah  C.  Murphy,  Attorney,  office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026, 202- 
326-4024  (202-326-4179  for  TTY  and 
-TOD). 

SUPP1.EMENTARY  INFORMATION:  Sections 
4201  through  4225  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  specify  rules  for 
when  a  withdrawal  from  a 
multiemployer  plan  occurs  and  how  to 
calculate  a  withdrawing  employer's 
withdrawal  liability.  Section  4220  of 
ERISA  requires  plans  to  seek  PBGC 
approval  if  they  adopt  certain 
alternative  rules  authorized  by  sections 
4201  through  4219.  Any  such 
alternative  rule  is  effective  only  if  the 
PBGC  approves  the  plan  amendment 
adopting  the  rule  or,  within  90  days 
after  receiving  notice  and  a  copy  of  the 
amendment,  fails  to  disapprove  it.  The 
PBGC  may  disapprove  an  amendment 
only  if  it  determines  that  the 
amendment  creates  an  unreasonable  risk 
of  loss  to  plan  partici[>ants  and 
beneficiaries  or  to  the  PBGC. 

The  PBGC's  regulation  on  Procedures 
for  PBGC  Approval  of  Plan 
Amendments  (29  CFR  Part  4220) 
includes,  in  §  4220.3,  rules  for 
requesting  the  PBGC's  approval  of  an 
amendment.  Section  4220.3(d)  requires 
the  submission  of  information  that  the 
PBGC  needs  to  identify  a  plan  and 
evaluate  the  risk  of  loss,  if  any,  posed 
by  the  amendment  (and,  hence, 
determine  whether  it  should  disapprove 
the  amendment).  The  regiUation  also 
permits  submission  of  other  information 
that  the  plan  sponsor  may  consider 
pertinent  to  the  request. 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0031 
through  July  31, 1997.  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  The 
PBGC  estimates  that  it  receives  three 
submissions  annually  under  the 
regulation  and  that  each  submission 
costs  the  submitting  plan  about  $165  to 
have  prepared  by  an  outside  consultant, 
for  a  total  annual  cost  burdmi  of  $495. 

The  PBGC  is  soliciting  public 
comments  to — 

•  evaluate  whether  the  pro(>osed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  in  Washington,  DC.  this  2nd  day  of 
May.  1997. 

John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-11898  Filed  5-6-97;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Dodwt  No.  A97-18I 

Scotch  Grova,  Iowa  52331 ;  (David  J. 
Naytor,  at  al.,  Patiflonars);  Notice  and 
Ordar  Accapting  Appaal  and 
E8tat>li8hlng  Procadural  Schadula 
Undar  39  U.S.C.  §  404(bM5) 

Issued  May  2, 1997. 

Docket  Number:  A97-18. 

Nanie  of  Affected  Post  Office:  Scotch 
Grove,  Iowa  52331. 

Name(s)  of  Petitioner(s):  David  J. 
Naylor,  et  al. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  April 
28, 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
§404(b)(2)(A)l. 

2.  EfiiBct  on  postal  services  (39  U.S.C. 
§404(b)(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commissi(m  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  USC  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  &t>m 


the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitionere.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  May  13, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

Scotch  Grove,  Iowa  52331 
Docket  No.  A97-18 

April  28. 1997    Filing  of  Appeal  letter 
May  2, 1997    Commission  Notice  and  Order 

of  Filing  of  Appeal 
May  23, 1997    Last  day  of  filing  of  petitions 

to  intervene  (see  39  CFR  §  3001.111(b]] 
June  2. 1997    Petitioners'  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

§  3001.115(a)  and  (b)j 
June  23, 1997    Postal  Service's  Answering 

Brief  [sec  39  CFR  §  3001.115(c)] 
July  8, 1997    Petitioners'  Reply  Brief  should 

Petitioner  choose  to  file  one  [see  39  CFR 

§3001.115(d)] 
July  15, 1997    Deadline  for  motions  by  any 

party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to 

the  written  filings  [see  39  CFR 

§3001.116] 
August  26, 1997    Expiration  of  the 

Commission's  120-day  decisional 

schedule  [see  39  U.S.C  §404(bH5)| 

[FR  Doc.  97-11871  Filed  5-6-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
C0MM6SI0N 


[inveatmant  Company  Act 
22S63;  812-10406] 


No. 


Bond  Fund  Sarias,  at  al.;  Notica  of 
Application 

April  30, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  (SEC). 

ACnON:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Bond  Fund  Series, 
Centeimial  America  Fund,  L.P., 
Centennial  California  Tax  Exempt  Trust, 
Centennial  Government  Trust, 


Centennial  Money  Market  Trust, 
Centennial  New  York  Tax  Exempt  Trust, 
Centennial  Tax  Exempt  Trust, 
Oppenheimer  California  Municipal 
Fund,  Oppenheimer  Capital 
Appreciation  Fund,  Oppenheimer  Cash 
Reserves,  Oppenheimer  Champion 
Income  Fund,  Oppenheimer  I>Bveloping 
Markets  Fund,  Oppenheimer  Discovery 
Fund,  Oppenheimer  Enterprise  Fund, 
Oppenheimer  Equity  Income  Fund, 
Oppenheimer  Fund,  Oppenheimer 
Global  Emerging  Growth  Fund, 
Oppenheimer  Global  Fimd, 
Oppenheimer  Global  Growth  &  Income 
Fimd,  Oppenheimer  Gold  &  Spedai 
Minerals  Fund,  Oppenheimer  Growth 
Fxmd,  Oppenheimer  High  Yield  Fimd, 
Oppenheimer  Integrity  Funds, 
Oppenheimer  International  Bond  Fund, 
Oppenheimer  International  Growth 
Fund,  Oppenheimer  Limited-Term 
Government  Fund,  Oppenheimer  Multi- 
State  Municipal  Trust,  Oppenheimer 
Multiple  Strategies  Fimd,  Oppenheimer 
Municipal  Bond  Fund,  Oppenheimer 
Municipal  Fund,  Oppenheimer  New 
York  Municipal  Fund,  Oppenheimer 
Quest  Capital  Value  Fimd,  Inc., 
Oppenheimer  Quest  for  Value  Funds. 
Oppenheimer  Real  Asset  Fund, 
Oppenheimer  Strategic  Income  & 
Growth  Fund,  Oppenheimer  Strategic 
Income  Fund,  Oppenheimer  U.S. 
Government  Trust.  Oppenheimer 
Variable  Account  Funds,  Panorama 
Series  Fund,  Inc.,  Rochester  Fund 
Municipals,  Rochester  Portfolio  Series, 
Daily  Cash  Accumulation  Fund,  Inc., 
Oppenheimer  Main  Street  Funds,  Inc.*, 
C^]>enheimer  Money  Market  Fund,  Inc., 
Oppenheimer  O^est  Global  Value  Fund. 
Inc.,  Oppenheimer  Quest  Value  Fund, 
Inc.,  Oppenheimer  Series  Fund,  Inc., 
and  Oppenheimer  Total  Return  Fund, 
Inc.  (collectively,  the  "ODpen-End 
Funds");  The  New  Yorit  Tax  Exempt 
Income  Fund,  Inc.,  0)ppenheimer  Multi- 
Sector  Income  Trust,  and  Oppenheimer 
World  Bond  Fund  (collectively,  the 
"Qosed-End  Funds,"  together  with  the 
C^n-End  Funds,  the  "Funds"); 
OppenheimerFunds,  Inc.  (the 
"Adviser"),  O^entennial  Asset 
Management  (Corporation  ("CAMC"), 
and  C)ppenheimer  Real  Asset 
Management,  Inc  ("ORAM"). 

RELEVANT  ACT  SECTIONS:  0)rder  requested 
(a)  under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2),  13(a) 
(3),  18(a),  18(c),  18(f)(1),  22(f),  22(g),  and 
23(a)  of  the  Act  and  rule  2a-7 
thereunder,  (b)  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)(1)  of  the  Act;  and  (c) 
pursuant  to  section  17(d)  and  rule 
17(d)(1)  thereunder  to  permit  certain 
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transactions  incident  to  deferred  fee 
arrangements. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  each 
Fund  to  enter  into  deferred  fee 
arrangements  with  certain  of  their 
trustees,  directors,  and  general  partners 
who  are  not  interested  persons  of  the 
Fund. 

FMJNQ  DATES:  The  application  was  filed 
on  October  17, 1996  and  amended  on 
April  11. 1997. 

HEAMNG  OR  NOmCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tfie  SEC  by  5:30  p.m.  on 
May  27, 1997  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants.  Two  World  Trade  Center, 
New  York.  NY  10048-0203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.) 

SUPPI^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Open-End  Funds  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
organized  as  a  Maryland  corporation,  a 
Massachusetts  business  trust  or  a 
Delaware  limited  partnership.  Several  of 
the  Open-End  Funds  are  organized  as 
series  companies.  Each  Closed-End 
Fund  is  registered  under  the  Act  as  a 
close-end  management  investment 
company  and  organized  as  a 
Massachusetts  business  trust  or  a 
Minnesota  corporation.  The  Adviser,  or 
its  subsidiaries,  CAMC  or  ORAM  serves 
as  the  investment  adviser  for,  and 
provides  other  services  to.  the  Funds. 
SEC  records  show  that  the  Adviser, 
CAMC.  and  ORAM  are  all  registered 
under  the  Investment  Advisers  Act  of 


1940.  Either  OppenheimerFunds 
Distributor,  Inc.  ("OFDI").  a  wholly- 
owned  subsidiary  of  the  Adviser,  or 
CAMC  serves  as  each  Fund's  principal 
imderwriter. 

2.  The  majority  of  directors  of  each 
Fund  are  not  "interested  persons"  of 
such  Fund  within  the  meaning  of 
section  2(a)(19)  of  the  Act 
("Independent  Directors").  Under  the 
deferred  fee  arrangements  proposed  by 
applicants  (the  "Arrangements"), 
Independent  Directors  who  receive 
directors  fees  from  one  or  more  of  the 
Funds  (the  "Eligible  Directors")  will  be 
entitled  to  defer  to  a  later  date  the 
receipt  of  all  or  part  of  such  fees. 

3.  "The  proposed  deferred  fee 
arrangements  would  be  implemented  by 
means  of  a  deferred  fee  agreement  (the 
"Agreement")  entered  into  between  an 
Eligible  Director  and  the  appropriate 
Fund.  The  Agreement  would  permit  an 
Eligible  Director  to  elect  to  defer  receipt 
of  all  or  a  portion  of  his  or  her  fees,  in 
order  to  enable  deferred  payment  of 
income  taxes  on  such  fees,  and  for  other 
reasons.  The  Agreement  may  be 
amended  fixim  time  to  time,  provided 
that  any  amendments  to  the  Agreement 
will  be  limited  to  amendments  which 
are  not  material  (consistent  with  the 
terms  of  the  Application)  amendments 
made  to  conform  to  any  applicable  laws, 
or  amendments  that  are  approved  by  the 
SEC  pursuant  to  an  amendment  of  the 
order  granted  pursuant  to  the 
Application. 

4.  The  deferrediees  will  be  credited 
to  bookkeeping  accounts  ("Deferred  Fee 
Accounts")  maintained  by  the  Funds 
liable  for  the  payment  of  such  deferred 
fees  and  accrued  income  from  and  after 
the  date  of  credit  in  an  amount  equal  to 
the  amount  that  would  have  been 
earned  had  such  fees  (and  all  income 
earned  thereon)  been  invested  and 
reinvested  in  shares  of  one  or  more  of 
the  Fimds  (the  "Investment  Funds"). 
Under  the  Agreement,  the  deferred  fees 
payable  by  a  Fund  with  respect  to  a 
particular  Eligible  Director  will  be 
credited  to  the  Deferred  Fee  Account  as 
of  the  first  business  day  following  the 
date  that  such  fees  would  have  been 
paid  to  such  Director. 

5.  Shares  will  not  be  designated  as 
Underlying  Securities,  and  Underlying 
Securities  will  not  be  purchased,  if  the 
purchase  of  such  Underlying  Securities 
would  result  in  a  violation  of  section 
12(d)(1)  of  the  Act.<  Each  Fund  will  vote 


<  The  Agreement  provides  that  the  rnanagement  of 
the  participating  Funds  may  designate  new 
securities  as  the  Underlying  Securities  if  it 
reasonably  believes  the  acquisition  of  the 
Underlying  Securities  would  result  in  a  violation 
by.  or  the  objective  and  policies  of.  the  participating 
Funds. 


shares  of  any  affiliated  Fund  held 
pursuant  to  the  Arrangements  in 
proportion  to  the  votes  of  all  other 
holders  of  shares  of  such  Fimd. 

6.  Any  participating  money  market 
series  of  the  Funds  that  values  its  assets 
using  the  amortized  cost  method  or 
penny  rounding  method  will  buy  and 
hold  the  Underlying  Securities  that 
determine  the  performance  of  the 
Deferred  Fee  Accounts  in  order  to 
achieve  an  exact  match  between  such 
series'  liability  to  pay  deferred  fees  and 
the  assets  that  offset  such  liability. 
Applicants  intend  that  the  participating 
Funds  will  purchase  and  hold  shares  of 
Underlying  Securities'  in  amounts  equal 
to  the  deemed  investment  of  the 
deferred  fee  accounts  of  its  Eligible 
Directors.  If  the  participating  Funds 
purchase  shares  of  the  Underlying 
Securities,  the  shares  will  be  held  solely 
in  the  name  of  the  Funds.  Thus,  in  cases 
where  the  Funds  purchase  shares  of  the 
Underlying  Securities,  liabilities  created 
by  the  credits  to  the  Deferred  Fee 
Accounts  under  the  Agreement  are 
expected  to  be  matched  by  an  equal 
amount  of  assets  (i.e.,  a  direct 
investment  in  the  Underlying 
Securities),  which  assets  would  not  be 
held  by  the  Fund  if  fees  were  paid  on 

a  current  basis. 

7.  The  Agreement  provides  that  the 
obligations  of  each  Fund  to  make 
payments  of  the  Deferred  Fee  Accoimts 
will  be  general  obligations  of  each  such 
Fimd  and  payments  made  pursuant  to 
the  Agreement  will  be  made  from  such 
Fund's  general  assets  and  property. 
With  respect  to  the  obligations  created 
under  the  Agreement,  the  relationship 
of  the  Eligible  Directors  to  the 
applicable  Funds  will  be  only  that  of 
general  unsecured  creditors.  A  Fund 
will  be  imder  no  obligation  to  purchase, 
hold  or  dispose  of  any  investment  under 
the  Agreement,  but,  if  one  or  more  of  the 
Funds  choose  to  purchase  investments 
to  cover  its  obligations  under  the 
Agreement,  then  any  and  all  such 
investments  will  continue  to  be  a  {>art 
of  the  general  assets  and  property  of  the 
Funds. 

8.  Under  the  Agreement,  deferred 
director's  fees  (as  determined  by  the 
adjusted  value  of  the  Deferred  Fee 
Account)  will  become  payable  in  cash 
upon  the  Eligible  Director's  retirement 
or  disability  in  generally  equal  quarterly 
installments  over  a  period  of  five  years 
(unless  the  participating  Fimd  has 
agreed  to  a  longer  payment  period) 
beginning  on  the  dfate  of  retirement  or 
disability.  Any  one  or  more  of  the  Funds 
may  in  the  future  establish  a  retirement 
plan  for  the  Eligible  Directors  and 
amend  the  Agreement  to  permit 
payment  of  deferred  director's  fees 


beginning  on  the  date  payments  of 
retirement  benefits  to  the  Director 
commence  under  such  retirement  plan 
established  by  such  Funds.  In  the  event 
of  the  Eligible  Director's  death, 
remaining  amounts  payable  to  him  or 
her  under  the  Agreement  will  thereafter 
be  payable  to  his  or  her  designated 
beneficiary;  in  all  other  events,  the 
Director's  right  to  receive  payments  will 
be  nontransferable.  The  Agreement 
provides  that  the  Funds,  in  their  sole 
discretion,  have  reserved  the  right  to 
accelerate  payment  of  amounts  in  the 
Deferred  Fee  Account  at  any  time  after 
the  termination  of  the  Eligible  Director's 
service  as  director.  In  the  event  of  the 
liquidation,  dissolution  or  winding  up 
of  the  appropriate  Fund,  the  distribution 
of  all  or  substantially  all  of  the  Fund's 
assets  and  property  to  its  shareholders 
(unless  such  Fund's  obligations  under 
the  Agreement  have  been  assumed  by  a 
financially  responsible  party  purchasing 
such  assets),  or  a  merger  or 
reorganization  of  a  Fund  (unless  prior  to 
such  merger  or  reorganization,  the 
Fund's  Directors  determine  that  the 
Agreement  shall  survive  the  merger  or 
reorganization),  all  unpaid  amounts  in 
the  Deferred  Fee  Account  maintained  by 
such  Fund  shall  be  paid  in  a  lump  sum 
to  the  Directors  on  the  effective  date 
thereof.^ 

9.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  relief 
from  sections  13(a)(2),  13(a)(3),  18(a), 
18(c),  18(f)(1).  22(g),  and  23(a)  of  the  Act 
and  rule  2a-7  thereunder  to  the  extent 
necessary  to  permit  the  Funds  to  enter 
into  deferred  fee  arrangements  with 
Eligible  Directors;  under  sections  6(c) 
and  17(b)  of  the  Act  granting  relief  from 
section  17(a)(1)  to  the  extent  necessary 
to  permit  the  Funds  to  sell  securities 
issued  by  them  to  participating  Funds  in 
connection  with  such  arrangements;  and 
pursuant  to  section  17(d)  of  the  Act  and 
rule  17d-l  thereunder  to  permit  the 
Funds  and  Eligible  Directors  to  eHect 
certain  transactions  incident  to  such 
arrangements.^ 


'Applicants  acknowledge  that  the  requested 
order  would  not  permit  a  party  acquiring  a  Fund's 
assets  to  assume  a  Fund's  obligations  under  the 
Agreement  if  such  obligations  would  constitute  a 
violation  of  the  1940  Act  by  the  assuming  party. 
Applicants  further  acluiowledge  thai  if.  and  to  the 
extent  that,  any  such  assumption  would  be 
prohibited  by  section  17  of  the  1940  Act,  any  such 
assumption  would  be  consummated  only  after  the 
parties  involved  obtained  exemptive  relief,  if  any, 
which  may  be  necessary. 

'  Applicants  also  request  relief  for  all 
subsequently  registered  investment  companies 
advised  by  the  Adviser  ("Future  Funds")  or  entities 
controlling,  controlled  or  under  common  control 
with  the  Adviser. 


Applicants'  Legal  Analysis 

1.  Section  18(a)  generally  prohibits  a 
closed-end  investment  company,  and 
section  18(f)(1)  generally  prohibits  a 
registered  open-end  investment 
company,  from  issuing  senior  seciuities. 
Section  18(c)  prohibits  any  registered 
closed-end  investment  company  from 
issuing  or  selling  any  senior  security 
representing  indebtedness  if 
immediately  thereafter  such  company 
will  have  outstanding  more  than  one 
class  or  senior  security  representing 
indebtedness.  Section  13(a)(2]  requires 
that  a  registered  investment  company 
obtained  shareholder  authorization 
before  issuing  any  senior  security  not 
contemplated^y  the  recitals  of  policy  in 
its  registration  statement.  Applicants 
state  that  the  Agreement  possesses  none 
of  the  characteristics  of  senior  securities 
that  led  to  Congress's  enactment  of  the 
restrictions  on  the  issuance  of  such 
securities  in  these  sections.  Applicants 
contend  that  the  Agreement  will  not:  (a) 
Induce  speculative  investments  by  a 
Fund  or  provide  opportunities  for 
manipulative  allocation  of  any  Fund's 
expenses  or  profits;  (b)  affect  control  of 
any  Fund;  (c)  be  inconsistent  with  the 
theory  of  mutuality  of  risk;  or,  (d)  given 
the  existence  of  similar  deferred 
compensation  agreements,  confuse 
investors  or  convey  a  false  impression 
as  to  the  safety  of  their  investments. 
Applicants  state  that  all  liabilities 
created  by  credits  to  the  Deferred  Fee 
Account  under  the  Agreement  are 
expected  to  be  offset  by  essentially 
equal  amounts  of  each  Fund  that  would 
not  otherwise  exist  if  the  fees  were  paid 
on  a  current  basis.  Applicants  note  that 
benefits  payable  under  the  Agreement 
are  unsecured  and  their  payment  will 
not  have  preference  or  priority  over  the 
lawful  claims  of  other  creditors. 
Applicants  state  that  the  Agreement  will 
not  obligate  any  Fund  to  retain  a 
Director  in  such  capacity,  nor  will  it 
obligate  any  Fund  to  pay  any  (or  any 
particular  level  of)  Director's  fees  to  any 
Director.  Rather,  applicants  submit  it 
will  merely  permit  an  Eligible  Director 
to  elect  to  defer  receipt  of  Director's  fees 
which  would  otherwise  be  received  on 

a  current  basis  from  the  appropriate 
Fund  or  Funds. 

2.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vole  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
policy  that  is  changeable  only  if 
authorized  by  shareholder  vote. 
Applicants  state  that  certain  of  the 
Funds  have  an  investment  policy 
prohibiting  the  purchase  of  investment 
company  shares  without  shareholder 


approval,  which  would  prevent  such 
Funds  from  purchasing  shares  of  any 
other  of  the  Funds  without  such 
approval.  Further,  it  is  possible  that  one 
or  more  of  the  Future  Funds  may  have 
similar  investment  policies.  Applicants 
request  an  exemption  form  section 
13(a)(3)  to  permit  the  Funds  to  invest  in 
Underlying  Securities  without  a 
shareholder  vote.  Applicants  state  that 
any  relief  granted  from  section  13(a)(3) 
of  the  Act  would  extend  only  to  existing 
Funds  that  have  an  investment  policy 
prohibiting  or  restricting  investments  in 
investment  companies  and  to  Future 
Funds  that,  at  the  time  that  the  Adviser, 
or  entities  controlling,  controlled  by,  or 
under  common  control  with  the 
Adviser,  became  their  investment 
adviser,  had  an  investment  policy 
prohibiting  or  restricting  investments  in 
investment  companies.  Applicants  state 
that  they  will  provide  notice  of  the 
Arrangements  to  shareholders  in  the 
registration  statement  of  each  affected 
Fund.  Applicants  submit  that  it  is 
appropriate  to  exempt  the  affected  Fund 
from  the  provisions  of  13(a)(3)  as  to 
enable  the  affected  Fund  to  invest  in 
Underlying  Securities  pursuant  to  the 
Agreement  without  a  shareholder  vote. 
Applicants  state  that  the  value  of  the 
Underlying  Securities  will  be  de 
minimis  in  relation  to  the  total  net 
assets  of  the  Funds.  Applicants  also 
note  that,  if  they  are  prevented  from 
investing  in  investment  company 
shares,  they  will  not  be  able  to  achieve 
the  matching  of  Underlying  Securities 
with  the  deemed  investment  of  the 
Deferred  Fee  Accounts.  Applicants 
believe  that  such  matching  is  highly 
desirable  because  it  will  ensure  that  the 
deferred  fee  arrangements  will  not  affect 
the  net  asset  value  of  any  Oppenheimer 
Fund's  shares. 

3.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
money  market  funds  that  use  the 
amortized  cost  method  or  the  penny- 
roimding  method  of  computing  their  per 
share  price.  Applicants  believe  that 
these  restrictions  would  prohibit  a  Fund 
that  is  a  money  market  fund  from 
investing  in  the  shares  of  any  other 
Fimd  that  is  not  a  money  market  fund. 
Applicants  state  that  any  money  market 
series  of  a  Fund  that  values  its  assets 
using  the  amortized  cost  method  will 
buy  and  hold  the  Underlying  Securities 
that  determine  the  performance  of  the 
Deferred  Fee  Account  to  achieve  an 
exact  match  between  such  series' 
liability  to  pay  deferred  fees  and  the 
assets  that  offset  that  liability. 
Applicants  contend  that,  under  the 
circumstances,  the  underlying  concerns 
that  have  led  the  SEC  to  prescribe 
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strictly  the  p)ennissibie  characteristics  of 
a  money  marliet  Fund's  portfolio 
securities  are  not  present. 

4.  Sections  22(f)  prohibits  undisclosed 
restrictions  on  the  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  Applicants  state  that  the 
Agreement  would  set  forth  any 
restrictions  on  transferability  or 
negotiability  of  the  Eligible  Director's 
benefits,  and  such  restrictions  are 
included  primarily  to  benefit  the 
Eligible  Directors  and  would  not 
adversely  affect  the  interests  of  any 
shareholder  of  any  Fund. 

5.  Sections  22(^  and  23(a)  generally 
prohibit  registered  open-end  investment 
companies  and  registered  closed-end 
investment  companies,  resp>ectively, 
from  issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  securities.  Applicants  believe  that 
these  provisions  are  primarily 
concerned  with  the  dilative  effect  on  the 
equity  and  voting  f>ower  of  the  common 
stock  of,  or  shares  of  beneficial  interest 
in,  an  investment  company  if  securities 
are  issued  for  consideration  not  readily 
valued.  Applicants  assert  that  interests 
under  the  Agreement  will  not  entitle 
Eligible  Directors  to  any  vote  as 
shareholders  or  to  participate  in  the 
profits  and  gains  of  any  of  the  Funds. 
Applicants  also  submit  that  the 
Agreement  would  provide  for  deferral  of 
payment  of  fees  that  would  be  payable 
independent  of  the  Agreement,  and  thus 
should  he  viewed  as  being  issued  not  in 
return  for  services  but  in  return  for  a 
Fund  not  being  required  to  pay  such 
fees  on  a  current  basis. 

6.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  f>erson,  from  selling  any 
security  to  such  registered  investment 
company.  Applicants  state  that  the 
Funds  that  are  advised  by  the  same 
entity  may  be  "affiliated  persons"  of  one 
another  under  section  2(a)(3)(C)  of  the 
Act.  Applicants  assert  that  section 
17(a)(1)  was  designed  to  prevent 
sponsors  of  investment  companies  ht>m 
using  investment  company  assets  as 
capital  for  enterprises  with  which  they 
were  associated  or  to  acquire  controlling 
interests  in  such  enterprises.  Applicants 
contend  that,  as  a  result  of  the  Funds' 
undertaking  to  vote  the  shares  of  an 
affiliated  Fund  in  proportion  to  the 
votes  of  all  other  holders  of  such  shares, 
control  of  the  issuer  of  the  Underlying 
Securities  will  remain  unchanged. 
Applicants  further  submit  that 
permitting  the  proposed  transactions 
would  facilitate  the  matching  of  each 
Fund's  liability  for  deferred  Director's 
fees  with  the  Underlying  Securities  that 


would  determine  the  amount  of  such 
Fund's  liability. 

7.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching;  (b)  the 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  (c)  the  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  assert  that  the 
proposed  transactions  satisfy  the  criteria 
of  section  17(b). 

8.  Applicants  note  that  sales  of  shares 
of  the  Funds  made  available  for  deemed 
investment  under  the  Agreement  will  be 
made  on  the  same  terms  and  conditions 
as  are  applicable  to  sales  of  the  same 
securities  to  unaffiliated  parties,  and  the 
Agreement  provides  that  management 
may  change  the  designation  of 
Underlying  Securities  if  the  purchase  of 
such  securities  would  violate  the 
policies  of  the  participating  Fund. 

9.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  policy  and 
provisions  of  the  Act.  Applicants  assert 
that  the  proposed  transactions  satisfy 
this  standard. 

10.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  make  it  unlawful  for 
any  afflliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant.  Rule  17d-l 
under  the  Act  provides  that  the  SEC 
may,  by  order  upon  application,  grant 
exemptions  from  the  prohibitions  of 
section  17(d)  and  rule  17d-l.  Rule  17d- 
1(b)  further  provides  that,  in  passing 
upon  such  an  application,  the  SEC  will 
consider  whether  the  participation  of 
the  registered  investment  company  in 
such  enterprise,  arrangement,  or  plan  is 
consistent  with  the  policies  and 
purposes  of  the  Act  and  the  extent  to 
which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

11.  Applicants  contend  that  the 
participating  Eligible  Director  will 
neither  directly  nor  indirectly  receive 
benefits  which  would  otherwise  inure  to 
the  Funds  or  their  shareholders. 
Applicants  state  that  deferral  of  an 
Eligible  Director's  fees  in  accordance 
with  the  Agreement  would  essentially 
maintain  the  parties,  viewed  both 
separately  and  in  their  relationship  to 


one  another,  in  the  same  position  as  if 
the  fees  were  paid  on  a  current  basis. 
Applicants  submit  that  when  all 
payments  have  been  made  to  a 
participating  Eligible  Director,  the 
Director  will  be  in  a  position  relative  to 
the  Funds  no  better  than  if  any  deferred 
fees  had  been  paid  to  such  Director  on 
a  current  basis  and  invested  in  shares  of 
the  Underlying  Securities.  Applicants 
believe  that  the  Agreement  will  not 
constitute  a  joint  or  joint  and  several 
participation  by  any  Fund  with  an 
afflliated  person  on  a  basis  different 
from  or  less  advantageous  than  that  of 
the  affiliated  person. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  series 
of  a  Fund  that  values  its  assets  using  the 
amortized  cost  method  or  the  penny- 
rounding  method  will  buy  and  hold 
Underlying  Securities  that  determine 
the  performance  of  Deferred  Fee 
Accounts  to  achieve  an  exact  match 
between  such  series'  liability  to  i>ay 
deferred  fees  and  the  assets  that  offset 
the  liability. 

2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  97-11840  Filed  5-6-97;  8:45  am) 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPIX:antS:  Project  Capital  1995,  LLC. 
which  was  formerly  SASM&F 
Investment  Fund,  LLC  (the  "Investment 
Fund"),  all  existing  pooled  investments 
vehicles  identical  in  all  material 
respects  (other  than  investment 
objective  and  strategy)  that  have  been  or 


may  be  offered  to  the  same  class  of 
investors  as  those  investing  in  the 
Investment  Fund  (the  "Existing 
Funds"),  and  all  subsequent  pooled 
investment  vehicles  identical  in  all 
material  respects  (other  than  investment 
objective  and  strategy)  that  may  be 
offered  in  the  future  to  the  same  class 
of  investors  as  those  investing  in  the 
Investment  Fund  (the  "Subsequent 
Funds")  (together,  the  Investment  Fund, 
the  Existing  Funds,  and  the  Subsequent 
Funds  are  referred  to  herein  as  the 
"Funds"). 

RELEVANT  ACT  SECTKMS:  Order  requested 
pursuant  to  sections  6(b)  and  6(e)  of  the 
Act  for  an  exemption  from  all 
provisions  of  the  Act  except  section  9, 
section  17  (other  than  certain  provisions 
of  sections  17  (a),  (d),  (f).  (g)  and  (j)), 
section  30  (other  than  certain  provisions 
of  sections  30  (a),  (b),  (e),  and  (h)),  and 
sections  36  through  53.  and  the  rules 
and  regulations  thereunder. 
SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  that  would  exempt 
them  from  most  provisions  of  the  Act 
and  would  permit  certain  affiliated  and 
joint  transactions  incident  to  the 
creation  and  operation  of  employees' 
securities  companies  within  the 
meanings  of  section  2(a)(13)  of  the  Act. 
FILING  DATE:  The  application  was  filed 
on  September  18. 1995  and  amended  on 
February  7,  1996.  and  March  26, 1997. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Oie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on  May 
27. 1997,  and  should  be  accompanied 
by  proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Project  Capital  1995,  LLC.  919  Third 
Avenue,  New  York.  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574.  or  Mercer  E.  Bullard.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Investment  Fund  is  a  Delaware 
limited  liability  company  formed 
pursuant  to  a  limited  liability  company 
agreement  (the  "Investment  Fund 
Agreement").  The  Investment  Fund  will 
operate  as  a  non-diversified,  Closed-end. 
management  investment  company 
within  the  meaning  of  the  Act.  The 
Applicants  anticipate  that  each 
Subsequent  Fund,  if  any.  will  also  be 
structured  as  a  limited  liability 
company,  although  a  Subsequent  Fund 
could  be  structured  as  a  domestic  or 
offshore  general  partnership,  limited 
partnership  or  corporation.  The 
organizational  documents  for  any 
Subsequent  Funds  will  be  substantially 
similar  in  all  material  respect^  to  the 
Investment  Fund  Agreement,  other  than 
the  provisions  relating  to  investment 
objectives  or  strategies  of  a  Subsequent 
Fund  and  for  any  operational 
differences  related  to  the  form  of 
organization  of  a  Subsequent  Fund. 

2.  Interests  in  the  Funds  ("Units") 
will  be  offered  and  sold  by  the  Funds  in 
reliance  upon  an  exemption  from 
registration  imder  the  Securities  Act  of 
1933  ("Securities  Act").  No  fee  of  any 
kind  will  be  charged  in  connection  with 
the  sale  of  Units  of  the  Funds.  Each 
Fund  will  offer  Units  solely  to  persons 
("Eligible  Investors")  who  meet  the 
following  criteria  at  the  time  of 
investment:  (a)  Certain  current  or  former 
key  administrative  employees,  partners 
and  lawyers  employed  by  Skadden, 
Arps,  Slate,  Meagher  &  Flom  LLP.  a 
New  York  limited  liability  partnership 
("Skadden  Arps  LLP"),  Skadden,  Arps. 
Slate,  Meagher,  &  Flom  (International), 
Skadden,  Arps,  Slate,  Meagher  &  Flom 
(Illinois),  and  Skadden,  Arps,  Slate, 
Meagher  &  Flom  (Delaware) 
(collectively  with  Skadden  Arps  LLP, 
"Skadden  Arps"),  the  immediate  family 
members  of  such  persons,  or  trusts  or 
other  entities  the  sole  beneffciaries  of 
which  consist  of  such  persons  or  the 
immediate  family  members  of  such 
persons:  and  (b)  who  are  (i)  "accredited 
investors"  as  that  term  is  deRned  in  rule 
501(a)(6)  of  Regulation  D  under  the 
Securities  Act  and  (ii)  sophisticated  in 
investment  matters.  An  individual  may 
make  additional  capital  contributions  to 
a  Fund  only  if  he  or  she  meets  the 
criteria  for  an  Eligible  Investor 
contained  herein  at  the  time  such 
additional  capital  contributions  are 
made.  The  specific  investment  objective 
and  strategies  for  each  Fund  will  be  set 
forth  in  the  organizational  documents 
with  respect  to  such  Fimd,  and  each 
Eligible  Investor  will  receive  a  copy 


prior  to  his  or  her  investment  in  such 
Fund. 

3.  Substantially  all  of  the  present  and 
former  partners  and  a  small  number  of 
all  the  employees  of  Skadden  Arps 
currently  qualify  as  Eligible  Investors. 
Such  Eligible  Investors  have  significant 
exposure  directly  or  indirectly  in 
matters  related  to  investment  banking, 
financial  services,  securities  or 
investment  businesses.  Most  Eligible 
Investors  have  had  substantial 
experience  acting  as  legal  counsel  in 
one  or  more  of  the  foregoing  businesses. 

4.  The  formation  of  the  Investment 
Fund  and  any  Subsequent  Fund  is 
intended  to  create  an  opportunity  for 
the  Eligible  Investors  to  invest  in 
ventures  in  which  they,  as  individuals, 
might  not  have  otherwise  been  able  to 
invest  in  and  to  reap  returns  on  their 
investment  which  may  be  greatw 
proportionately  than  returns  they  can 
obtain  on  individual  investments.  Each 
Fund  may  invest  in  opportimities 
offiered  to  or  by,  or  that  come  to  the 
attention  of.  Skadden  Arps.  including 
opportunities  in  which  Skadden  Arps 
(including  Eligible  Investors  who  elect 
to  participate  in  a  Fund  ("Members")) 
may  invest  for  their  own  respective 
accounts.  Such  opfX}rtunities  may 
include  separate  accounts  with 
registered  or  unregistered  investment 
advisers,  investment  in  other  pooled 
investment  vehicles  such  as  registered 
investment  companies,  investment 
companies  exempt  from  registration 
under  the  Act,  commodity  pools,  real 
estate  investment  funds,  and  other 
securities  investments.  The  Funds  do 
not  intend  to  act  as  a  lender  to  their 
affiliates  except  to  the  extent  that  the 
Funds  may  invest  in  debt  securities 
issued  by  entities  that  might  fall  within 
the  definition  of  affiliate  (if  Skadden 
Arps  owns  5%  of  the  outstanding  voting 
securities  in  such  entity).  The  Funds 
will  limit  their  investments  in  publicly 
offered  registered  investment  companies 
to  the  limitations  set  forth  in  section 
12(d)(1)  of  the  Act. 

5.  Some  of  the  investment 
opportunities  described  above  may 
involve  parties  in  which  Skadden  Arps 
was.  is  or  will  be.  acting  as  legal 
counsel.  To  the  extent  a  Fund  may 
engage  Skadden  Arps  to  perform  legal 
services  on  behalf  of  an  entity  in  which 
it  has  invested  (each  such  entity,  a 
"Portfolio  Company"),  any  such 
services  will  be  performed  in 
accordance  with  the  terms  of  the  Act, 
including  section  17(e).  Any  such 
amounts  paid  to  Skadden  Arps  will  not 
be  directly  payable  by  a  Fund,  but  by 
the  Portfolio  Company.  Moreover,  all 
such  services  shall  be  provided  to  the 
Portfolio  Company  on  behalf  of  the 
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Fund  at  Siiadden  Arps'  actual  cost  and 
shall  not  include  any  profit  component. 
Such  fees  shall  not  be  for  brokerage 
services  of  any  kind  or  in  any  matter 
connected  to  the  purchase  or  sale  of 
securities  or  other  property  which  a 
Fund  may  hold. 

6.  While  a  Fund  will  not  pay  Skadden 
Arps  any  form  of  compensation, 
including  commissions,  for  services 
(including  legal  services  that  Skadden 
Arps  might  render  to  a  Portfolio 
Company),  it  may  pay  Skadden  Arps 
fees  equal  to,  but  not  greater  than,  the 
actual  out-of-pocket  costs  directly 
incurred  by  Skadden  Arps  in  disposing 
of  an  investment  in  a  Portfolio 
Company.  Skadden  Arps  may  be 
reimbursed  in  various  forms  provided 
that  there  will  be  no  allocation  of  any 
of  Skadden  Arps'  operating  expenses  to 
a  Fund.  Rather,  any  such  reimbursement 
shall  be  for  reasonable  and  necessary 
out-of-pocket  costs  directly  associated 
with  making  investments  on  behalf  of  a 
Fund.  Such  reimbursements  could  be 
for  filing  fees,  registration  fees,  mailing 
costs,  telephone  charges  and  other 
similar  costs  relating  solely  to  such 
investments.  Skadden  Arps  will  bear  all 
expenses  in  connection  with  the 
organization  and  internal  operations  of 
the  Funds,  including  all  administrative 
and  overhead  expenses. 

7.  Administration  of  the  Investment 
Fund  will  be  vested  in  the  administrator 
(the  "Administrator").  The 
Administrator  may.  but  is  not  required 
to,  be  a  member  in  the  Investment  Fund. 
The  Administrator  will  inform  Eligible 
Investors  from  time  to  time  of  the 
availability  of  investment  opportunities 
that  come  to  its  attention  through 
Skadden  Arps.  The  Administrator  will 
make  specific  investment  opportunities 
available  to  Eligible  Investors  who  will 
elect  whether  or  not  to  participate  in  the 
particular  investment  (each  particular 
investment,  an  "Investment").  The 
Administrator  will  not  recommend 
Investments  or  exercise  investment 
discretion,  provided  however  that  the 
Administrator  may  select  "temporary 
investments"  (as  deHned  below). >  All 
investment  decisions  to  make  a 
particular  Investment  in  the  Investment 
Fund  will  be  made  by  the  Members  on 
an  individual  basis.  The  Investment 
Fund  Agreement  provides  that  the 
Investment  Fund  will  bear  its  own 
expenses.  No  management  fee  or  other 
compensation  will  be  paid  by  the 
Investment  Fund  or  the  Members  to  the 


■  The  Applicants  will  consider,  as  necessary, 
whether  Skadden  Arps  or  the  Administrator  will  be 
required  to  register  as  an  investment  adviser  under 
the  Investment  Advisers  Act  of  1940. 


Administrator  for  its  services  in  such 
capacity. 

8.  Capital  contributions  made  to  the 
Investment  Fund  by  participating 
Members  will  be  allocated  pro-rata  to 
the  capital  accounts  relating  to  a 
particular  Investment  for  such 
participating  Members.  Members  who 
elect  not  to  participate  in  a  particular 
Investment  will  have  no  interest  in  such 
Investment. 

9.  For  any  particular  Investment  with 
respect  to  which  a  Member  has  elected 
to  participate  by  making  a  capital 
contribution,  there  shall  be  established 
for  each  such  Member  on  the  books  of 
the  Investment  Fund  a  capital  account, 
which  shall  equal  the  sum  of  all  capital 
contributions  of  such  Member  made 
with  respect  to  such  Investment:  (a) 
Increased  by  such  Member's  allocable 
share  of  income  and  gain  attributable  to 
such  Investment  as  provided  m  the 
Investment  Fund's  organizational 
documents:  and  (b)  decreased  by  (i) 
such  Member's  share  of  deduction,  loss 
and  expense  attributable  to  such 
Investment,  and  (ii)  the  cash  amount  or 
fair  market  value  at  the  time  of  the 
distribution  of  all  distributions  of  cash 
or  other  property  made  by  the 
Investment  Fund  to  such  Member  with 
respect  to  such  Investment.  As  of  the 
end  of  each  fiscal  year,  items  of 
Investment  Fund  income,  gain,  loss, 
deduction  and  expenses  attributable  to 
an  Investment  shall  be  allocated  to  the 
relevant  capital  accounts  in  proportion 
to  the  respective  aggregate  amounts  of 
the  relevant  Members'  capital 
contributions  to  such  Investment; 
provided  that,  in  accordance  with 
applicable  Delaware  law,  the  capital 
account  balances  of  the  Members  shall 
not  be  reduced  below  zero. 

10.  It  is  anticipated  that  capital  will 
be  contributed  to  the  Investment  Fund 
(and  any  Subsequent  Fund)  only  in 
connection  with  the  funding  of  an 
Investment.  Pending  the  payment  of  the 
full  purchase  price  for  an  Investment, 
funds  contributed  to  the  Investment 
Fund  (or  any  Subsequent  Fund)  will  be 
invested  in:  (i)  United  States 
government  obligations  with  maturities 
of  not  longer  than  one  year  and  one  day, 
(ii)  commercial  paper  with  maturities 
not  longer  than  six  months  and  one  day 
and  having  a  rating  assigned  to  such 
commercial  paper  by  a  nationally 
recognized  statistical  rating  oi^anization 
equal  to  one  of  the  two  highest  ratings 
categories  assigned  by  such 
organization,  or  (iii)  any  money  market 
fund  (collectively,  "Temporary 
Investments"). 

11.  The  value  of  the  Member's  capital 
accounts  will  be  determined  at  such 
times  as  the  Tax  Matters  Partner  (who 


will  be  the  managing  director  of 
Skadden  Arps)  deems  appropriate  or 
necessary;  however,  such  valuation  will 
be  done  at  least  annually  at  the 
Investment  Fund's  fiscal  year-end  for 
allocation  purposes.  Each  Member 
directs  his  or  her  capital  contributions 
to  particular  Investments  and  in  all 
material  respects  takes  responsibility  for 
his  or  her  individual  investment 
decisions,  leaving  the  Administrator 
with  primarily  an  administrative  role. 
The  Tax  Matters  partner  will  only  cause 
the  assets  held  by  the  Investment  Fund 
to  be  valued  when  such  valuation  is 
necessary  or  appropriate  for  the 
administration  of  the  Investment  Fund. 
Valuations  of  a  Member's  interest  at 
other  times  remains  the  responsibility  of 
the  individual  Member.  The  Investment 
Fund  will  maintain  records  of  all 
Tinancial  statements  received  from  the 
issuers  of  the  Investments,  and  will 
make  such  records  available  for 
inspection  by  its  Members.  Each  Fund, 
as  soon  as  practicable  after  the  end  of 
each  tax  year  of  that  fund,  will  transmit 
a  report  to  each  Member  setting  out 
information  with  respect  to  that 
Member's  distributive  share  of  income, 
gains,  losses,  credits  and  other  items  for 
federal  income  tax  purposes,  resulting 
from  the  operation  of  the  Fund  during 
that  year. 

12.  The  Tax  Matters  partner  will  value 
the  assets  held  in  a  Member's  capital 
account  at  the  current  market  price 
(closing  price)  in  the  case  of  marketable 
securities.  Private  placements 
(consisting  mostly  of  limited 
partnership  interests),  which  typically 
will  comprise  most  of  the  investments, 
will  be  valued  in  accordance  with  the 
values  provided  by  the  vehicles  in 
which  a  Fund  invests.  All  other 
securities  will  be  valued  at  the  lower  of 
cost  or  book  value.  The  foregoing 
valuation  method  is  applicable  in  each 
instance  in  which  a  value  is  assigned  to 
interests  in  a  Fund. 

13.  The  amount  of  the  initial  capital 
contribution  to  the  Investment  Fund 
(and  to  any  Subsequent  Fund)  will  be 
dependent  upon  the  size  and  terms  of 
the  initial  investment  opportunity  of 
such  Fund.  Members  will  not  be 
entitled  to  redeem  their  interest  in  the 
Investment  Fund.  A  member  will  be 
permitted  to  transfer  his  or  her  interest 
only  with  the  express  consent  of  a 
majority  of  the  non-transferring 
Members. 

14.  The  Investment  Fund  Agreement 
provides  that  the  Administrator  may 
require  a  Member  to  withdraw  from  the 
Investment  Fund  if  the  Administrator, 
in  its  sole  discretion,  deems  such 
withdrawal  in  the  best  interest  of  the 
Investment  Fund.  The  Administrator 


does  not  intend  to  require  a  Member  to 
withdraw.  The  following  circumstances 
could  warrant  the  withdrawal  of  a 
Member:  (a)  If  a  Member  ceases  to  be  an 
Accredited  Investor  or  is  no  longer 
demised  to  be  able  to  bear  the  economic 
risk  of  investment  in  a  Fund;  (b)  adverse 
tax  consequences  were  to  inure  to  the 
Investment  Fund  if  a  particular  Member 
were  to  remain;  and  (c)  a  situation  in 
which  the  continued  membership 
would  violate  applicable  law  or 
regulation.  If  a  Member  is  required  to 
withdraw,  the  Investment  Fund  will 
make  a  distribution-in-kind  to  the 
withdrawing  Member  or  such  Member 
will  otherwise  be  paid  his  or  her  pro- 
rata interest  in  the  Investment  Fund,  as 
determined  by  the  Administrator  to  be 
fair  and  reasonable  in  the 
circumstances.  If  a  Member  is 
terminated  by  Skadden  Arps,  such 
Member  will  either  continue  to  be  a 
Member  of  the  Fund,  or  receive  a 
distribution-in-kind  or  otherwise  be 
paid  his  pro-rata  interest  in  the  Fund,  as 
determined  by  the  Administrator  to  be 
fair  and  reasonable. 

15.  In  the  event  of  death  of  a  Member, 
such  Member's  estate  shall  be 
substituted  as  a  Member,  and  such 
substituted  Member  shall  succeed  to  the 
economic  attributes  of  the  deceased 
Member's  interest  in  the  Fund,  but  shall 
not  be  admitted  as  a  substitute  Member 
unless  the  majority  of  the  remaining 
Members  consent  to  such  admission. 

16.  Applicants  request  an  exemption 
under  sections  6(b)  and  6(e)  of  the  Act 
firom  all  provisions  of  the  Act  except 
section  9,  section  17  (other  than  certain 
provisions  of  sections  17  (a),  (d),  (f).  (g) 
and  (j)  as  described  in  the  application), 
section  30  (other  than  certain  provisions 
of  sections  30  (a),  (b),  (e)  and  (h)  as 
described  in  the  application),  and 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

Applicants'  Legal  Analjrsis 

1.  Section  6(b)  provides  that  the  SEC 
shall  exempt  employees'  securities 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemption  is 
consistent  with  the  protection  of 
investors.  Section  2(a)(l3)  deftnes  an 
employees'  security  company,  among 
other  things,  as  any  investment 
company  all  of  the  outstanding 
securities  of  which  are  beneHcially 
owned  by  the  employees  or  persons  on 
retainer  of  a  single  employer  or 
afniiated  employers,  by  former 
employees  of  such  employers,  or  by 
members  of  the  immediate  family  of 
such  employers,  persons  on  retainer,  or 
former  employees. 

2.  Section  6(e)  provides  that,  in 
connection  with  any  order  exempting  an 


investment  company  from  any  provision 
of  section  7,  specified  provisions  of  the 
Act  shall  be  applicable  to  such  company 
and  to  other  persons  in  their 
transactions  and  relations  with  such 
company  as  though  such  company  were 
registered  under  the  Act,  if  the  SEC 
deems  it  necessary  and  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors. 

3.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  company  or  to 
purchase  fi-om  such  company  any 
security  or  other  property.  AppUcants 
request  an  exemption  fix>m  the 
provisions  of  section  17(a)  to  the  extent 
necessary  to  permit  a  Fund:  (1)  To 
invest  in  companies,  partnerships  or 
other  investment  vehicles  offered, 
sponsored  or  managed  by  Skadden  Arps 
or  any  affiliated  person  as  defined  in 
section  2(a)(3)  of  the  Act  ("Affiliated 
Person")  thereof;  (2)  to  invest  in 
securities  of  issuers  for  which  Skadden 
Arps  or  any  Affiliated  Person  thereof 
have  performed  services  and  fix>m 
which  they  may  have  received  fees;  (3) 
to  purchase  interests  in  any  company  or 
other  investment  vehicle:  (i)  In  which 
Skadden  Arps  or  its  partners  or 
employees  own  5%  or  more  of  the 
voting  securities  or  (ii)  that  is  otherwise 
an  Affiliated  Person  of  the  Fund  or 
Skadden  Arps;  (4)  to  participate  as  a 
selling  security-holder  in  a  public 
offering  in  which  Skadden  Arps  or  any 
Affiliated  Person  acts  or  represents  a 
member  of  the  selling  group;  (5)  to 
purchase  short-term  instruments  firom. 
or  sell  such  instruments  to,  Skadden 
Arps  or  any  Affiliated  Person  thereof  at 
market  value;  and  (6)  to  enter  into 
repurchase  transactions  with  Skadden 
Arps  or  any  Affiliated  Person  thereof 
pending  investment  of  the  Fund's  liquid 
funds.  Applicants  state  that  a  Fund 
purchasing  any  short-term  instrument 
fit>m  Skadden  Arps  or  any  Affiliated 
Person  thereof  will  pay  no  fee  in 
connection  with  that  purchase. 
4.  Applicants  assert  that  the 
community  of  interest  among  the 
Members  and  Skadden  Arps  will  serve 
to  reduce  the  risk  of  abuse  in 
transactions  involving  a  Fund  and 
Skadden  Arps  or  any  Affiliated  Person 
thereof.  Applicants  also  note  that  the 
Members  will  be  informed  in  the  Fund's 
communications  relating  to  a  particular 
Investment  opportunity  of  the  possible 
extent  of  the  Fund's  dealings  with 
Skadden  Arps  or  any  Affiliated  Person 
thereof. 


5.  Section  17(d)  and  rule  17d-l  make 
it  unlawful  for  any  affiliated  person  of 

a  registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  unless  the  transaction 
has  been  approved  by  order  of  the  SEC. 
Applicants  request  an  exemption 
pursuant  to  section  17(d)  and  rule 
17d-l  to  the  extent  necessary  to  permit 
a  Fund  to  make  an  investment  in  an 
entity  in  which  a  Fund  or  Skadden 
Arps,  or  any  Affiliated  Person  of  the 
Fund  or  Skadden  Arps.  or  an  Affiliated 
Person  of  such  person  is  a  participant  or 
plans  concurrently  or  otherwise  directly 
or  indirectly  to  become  a  participant. 

6.  Applicants  state  that  joint 
transactions  in  which  a  Fund  could 
participate  might  include  the  following: 

(1)  An  investment  by  one  or  more  Funds 
in  a  security  (a)  in  which  Skadden  Arps 
or  an  Affiliated  Person  thereof,  another 
Fund,  or  their  transferees  who  agree  to 
be  bound  by  the  terms  of  the  conditions 
in  the  application  (the  "Affiliates"  or 
individually  an  "Affiliate")  is  a 
participant  or  plans  to  become  a 
participant  or  (b)  with  respect  to  which 
Skadden  Arps  or  any  Affiliated  Person 
thereof  is  entitled  to  receive  fees  of  any 
kind,  including,  but  not  limited  to,  legal 
fees,  placement  fees,  investment 
banking  fees,  or  brokerage  commissions, 
or  other  economic  benefits  or  interests; 

(2)  an  investment  by  one  or  more  Funds 
in  an  investment  vehicle  sponsored, 
offered  or  managed  by  Skadden  Arps  or 
any  Affiliated  Person  thereof;  and  (3)  an 
investment  by  one  or  more  Funds  in  a 
security  in  which  an  Affiliate  is  a 
participant,  or  plans  to  become  a 
participant,  including  situations  in 
which  an  affiliate  has  a  partnership  or 
other  interest  in,  or  compensation 
arrangement  with,  such  issuer,  sponsor 
or  offeror. 

7.  Applicants  assert  that  the  relief 
sought  is  consistent  with  section  17's 
objective  of  preventing  an  Affiliated 
Person  of  a  registered  investment 
company  fit>m  injuring  the  interests  of 
the  company's  shareholders  by  causing 
the  company  to  participate  in  a  joint 
endeavor  on  a  basis  different  from,  and 
less  advantageous  than,  that  of  a  related 
party.  Applicants  state  that  each  Eligible 
Investor,  not  the  Fund,  evaluates 
Investment  opportunities  and  decides 
individually  whether  or  not  he  or  she 
wishes  to  participate  in  any  particular 
Investment.  In  addition.  Applicants 
assert  that,  in  light  of  Skadden  Arps' 
purpose  of  establishing  the  Funds  to 
reward  Eligible  Investors  and  to  attract 
highly-qualified  personnel  to  Skadden 
Arps,  the  possibility  is  minimal  that  an 
affiliated-party  investor  will  enter  into  a 
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transaction  with  a  Fund  with  the  intent 
of  disadvantaging  the  Fund. 

8.  Applicants  submit  that  strict 
compliance  with  section  17(d)  would 
cause  the  Funds  to  forego  Investment 
opportunities  simply  because  a  Member, 
Skadden  Arps  or  other  Affiliated 
Persons  of  the  Fund  also  had  or 
contemplated  making  a  similar 
investment.  In  addition,  because 
attractive  investment  opportunities  of 
the  types  considered  by  the  Funds  often 
require  that  each  participant  make 
available  funds  in  an  amount  that  may 
be  substantially  greater  than  that 
available  to  the  investor  alone, 
applicants  state  that  there  may  be 
certain  attractive  opportunities  of  which 
a  Fund  may  be  unable  to  take  advantage 
except  as  a  co-participant  with  other 
persons,  including  affiliates.  Applicants 
assert  that  the  flexibility  to  structure  co- 
and  joint  investments  in  the  manner 
described  above  will  not  involve  abuses 
of  the  type  section  17(d)  and  rule 
17d-l  were  designed  to  prevent. 

9.  Section  17(0  provides  that  the 
securities  and  similar  investments  of  a 
registered  management  investment 
company  must  be  placed  in  the  custody 
of  a  bank,  a  member  of  a  national 
securities  exchange,  or  the  company 
itself  in  accordance  with  SEC  rules. 
Applicants  request  an  exemption  from 
the  requirement  contained  in  section 
17(f)  and  rule  17f-l  thereunder  that  a 
Fund's  custodial  agreement  must  be  in 
writing  and  transmitted  to  the  SEC 
Applicants  state  that,  because  there  is  a 
close  association  between  Skadden  Arps 
and  the  applicants,  requiring  a  written 
contract  aad  transmission  to  the  SEC 
would  unnecessarily  burden  and  cause 
unnecessary  expense  to  applicants. 

10.  Section  17(g)  and  rule  17g-l 
thereunder  generally  require  the 
bonding  of  officers  and  employees  of  a 
registered  investment  company  who 
have  access  to  securities  or  funds  of  the 
comp)any.  Applicants  request  exemption 
from  the  requirement  contained  in 
section  17(g)  and  in  rule  17g-l  that  an 
administrator  who  is  not  an  "interested 
person"  of  the  respective  Funds  take 
certain  actions  and  make  certain 
approvals  concerning  bonding. 
Applicants  request  that  the  actions  and 
approvals  required  to  be  taken  by  the 
Administrator  may  and  will  be  taken  by 
it,  regardless  of  whether  it  is  deemed  to 
be  an  "interested  person"  of  the  Fimds. 
Applicants  state  that,  because  the 
administrator  is  likely  to  be  considered 
an  "interested  person"  of  each  Fund, 
applicants  could  not  comply  with  rule 
I7g-1  without  such  relief. 

11.  Section  17(j)  and  rule  17j-l 
thereunder  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 


fraudulent,  deceitful,  or  manipulative 
practices  in  connections  with  the 
purchase  or  sale  of  a  security  held  or  to 
be  acquired  by  an  investment  company. 
Rule  17J-1  a'so  requires  every  registered 
investment  company,  its  adviser,  and  its 
principal  underwriter  to  adopt  a  written 
code  of  ethics  with  provisions 
reasonably  designed  to  prevent 
fraudulent  activities,  and  to  institute 
procedures  to  prevent  violations  of  the 
code.  Applicants  request  an  exemption 
from  the  requirements  of  rule  17^1, 
with  the  exception  of  rule  17j-l(a), 
because  they  are  burdensome  and 
unnecessary  and  because  the  exemption 
is  consistent  with  the  policy  of  the  Act. 
Applicants  assert  that  requiring  the 
Funds  to  adopt  a  written  code  of  ethics 
and  requiring  access  persons  to  report 
each  of  their  securities  transactions 
would  be  time-consuming  and 
exf>ensive  and  would  serve  little 
purpose  in  light  of,  among  other  things, 
the  community  of  interests  among  the 
Members  of  the  Funds  by  virtue  of  their 
common  association  with  Skadden  Arps 
and  the  fact  that  the  Investments  of  a 
Fund  would  generally  not  be 
investments  that  usually  would  be 
offered  to  Members,  including  Members 
who  would  be  deemed  access  persons, 
as  individual  investors.  Applicants 
contend  that  the  requested  exemption  is 
consistent  with  the  purposes  of  the  Act 
because  the  dangers  against  which 
section  17(j)  and  rule  17|-1  are  intended 
to  guard  are  not  present  ih  the  case  of 
the  Funds. 

12.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  matters.  Applicants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Funds  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Members. 
Applicants  request  exemptive  relief  to 
the  extent  necessary  to  permit  each  fund 
to  report  annually  to  its  Members  in  the 
manner  prescribed  for  the  Investment 
Fund  by  the  Investment  Fund 
Agreement.  Applicants  also  request 
exemption  from  section  30(h)  to  the 
extent  necessary  to  exempt  the 
Administrator  and  any  other  persons 
who  may  be  deemed  to  be  members  of 
an  advisory  board  of  a  Fund  from  filing 
Forms  3, 4  and  5  under  section  16  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  as  amended,  with 
respect  to  their  ownership  of  Units  in 
the  Funds. 


Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  (the 
"Section  17  Transactions")  will  be 
effected  only  if  the  Administrator 
determines  that:  (a)  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  to  Members  of  the 
participating  Fund  and  do  not  involve 
overreaching  of  the  Fund  or  its  Members 
on  the  part  of  any  person  concerned; 
and  (b)  the  transaction  is  consistent 
with  the  interests  of  the  Members  of  the 
participating  Fund,  the  Fund's 
organizational  documents  and  the 
Fund's  reports  to  its  Members. 

In  addition,  the  Administrator  will 
record  and  preserve  a  description  of 
such  affiliated  transactions,  its  findings, 
the  information  or  materials  upon 
which  its  findings  are  based  and  the 
basis  therefor.  All  such  records  will  be 
maintained  for  the  life  of  a  Fund  and  at 
least  two  years  thereafter,  and  will  be 
subject  to  examination  by  the  SEC  and 
its  staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

2.  No  purchases  or  sales  will  be  made 
from  or  to  an  entity  affiliated  with  a 
Fund  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  the 
Administrator. 

3.  The  Administrator  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the  Funds,  or 
any  affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

4.  The  Administrator  will  not  make 
available  to  the  Members  of  a  Fund  any 
investment  in  which  a  Co-Investor,  as 
defined  below,  has  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Fund  and  the  Co- 
Investor  are  participants,  unless  any 
such  Co-Investor  prior  to  disposing  of 
all  or  part  of  its  investment:  (a)  Gives 
the  Members  of  the  participating  Fund 
holding  such  investment  sufficient,  but 
not  less  than  one  day's  notice  of  its 
intent  to  dispose  of  its  investment,  and 
(b)  refrains  from  disposing  of  its 
investment  unless  the  Members  of  the 
participation  Fund  holding  such 


investment  have  the  opportunity  to 
dispose  of  their  investment  prior  to  or 
concurrently,  on  the  same  terms  as,  and 
on  a  pro  rata  basis  with  the  Co-Investor. 
The  term  "Co-Investor"  means  any 
person  who  is:  (a)  an  Affiliated  person 
of  the  Fund:  (b)  Skadden  Arps  and  any 
entities  controlled  by  Skadden  Arps;  (c) 
a  current  partner,  lawyer,  or  employee 
of  Skadden  Aips;  (d)  an  investment 
vehicle  offered,  sponsored,  or  managed 
by  Skadden  Arps  or  an  Affiliated  Person 
of  Skadden  Arps;  (e)  any  entity  with 
respect  to  which  Skadden  Arps 
provides,  or  has  provided,  services,  and 
from  which  it  may  have  received  fees  in 
connection  with  such  investment;  or  (f) 
a  company  in  which  the  Administrator 
acts  as  an  officer,  director,  or  general 
partner,  or  has  a  similar  capacity  to 
control  the  sale  or  disposition  of  the 
company's  securities.  The  restriction 
contained  in  this  condition,  however, 
shall  not  be  deemed  to  limit  or  prevent 
the  disposition  of  an  investment  by  a 
Co-Investor:  (a)  To  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent:  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust 
established  for  any  such  family  member; 
(c)  when  the  investment  is  comprised  of 
securities  that  are  listed  on  a  national 
securities  exchange  registered  under 
section  6  of  the  Exchange  Act;  or  (d) 
when  the  investment  is  comprised  of 
securities  that  are  national  market 
system  securities  pursuant  to  section 
1  lA(a)(2)  of  the  Exchange  Act  and  rule 
llAa2-l  thereunder. 

5.  Each  Fimd  will  send  to  each 
Member  who  had  an  interest  in  that 
Fund  at  any  time  during  the  fiscal  year 
then  ended,  financial  statements.  Such 
financial  statements  may  be  unaudited. 
In  addition,  within  90  days  after  the  end 
of  each  fiscal  year  of  each  Fund  or  as 
soon  as  practicable  thereafter,  each 
Fund  shall  send  a  report  to  each  person 
who  was  a  Member  at  any  time  during 
the  fiscal  year  then  ended,  setting  forSi 
such  tax  information  as  shall  be 
necessary  for  the  preparation  by  the 
Member  of  his  or  her  federal  and  state 
income  tax  returns  and  a  report  of  the 
investment  activities  of  such  Fund 
during  such  year. 

6.  Each  Fund  will  maintain  and 
preserve,  for  the  life  of  each  such  Fund 
and  at  least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  financial  statements  and 
annual  reports  of  such  Fund  to  be 
provided  to  its  Members,  and  agree  that 
all  such  records  will  be  subject  to 


examination  by  the  SEC  and  its  staff.  All 
such  records  will  be  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  R  McFariand, 

Depu  ty  Secretary. 

[FR  Doc.  97-11841  Filed  5-6-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govemmmit  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  12, 1997. 

An  open  meeting  will  be  held  on 
Monday,  May  12, 1997,  at  2:00  p.m.  A 
closed  meeting  will  be  held  on 
Thursday,  May  15, 1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A),  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i). 
and  (10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Conmiissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday.  May  12. 
1997.  at  2:00  p.m.,  will  be: 

(1)  Consideration  of  whether  to  adopt 
amendments  to  rule  1 7f-5  tmder  the 
Investment  Company  Act  of  1940  (the 
"Act"),  the  rule  which  governs  the 
custody  of  assets  of  registered 
management  investment  companies 
("funds")  outside  the  United  States.  The 
amendments  would  (i)  Revise  the 
findings  that  must  be  made  in 
connection  with  foreign  custody 
arrangements,  (ii)  permit  fimd  boards  of 
directors  to  delegate  their 
responsibilities  to  select  and  monitor 
foreign  custodians,  and  (iii)  expand  the 
class  of  eUgible  foreign  custodians. 

FOR  FURTHER  INFORMATION,  contact  Robin 
S.  Gross  at  (202)  942-0640. 

(2)  Consideration  of  whether  to  adopt 
rules  and  rule  amendments  under  the 
Investment  Advisers  Act  of  1940  to 


implement  certain  provisions  of  the 
Investment  Advisers  Supervision 
Coordination  Act  (the  "Coordination 
Act").  The  Coordination  Act  amended 
the  Advisers  Act  to,  among  other  things, 
reallocate  the  responsibiUties  for 
regulating  investment  advisers  between 
the  Commission  and  the  securities 
regulatory  authorities  of  the  states. 
Generally,  the  Coordination  Act 
provides  for  the  Commission  regulation 
of  advisers  with  $25  million  or  more  of 
assets  under  management,  and  state 
regulation  of  advisers  with  less  than  $25 
million  of  assets  under  management. 
The  rules  and  rule  amendments  would: 
(i)  Establish  the  process  by  which 
advisers  that  are  currently  registered 
with  the  Commission  determine  their 
status  as  Commission-  or  state-registered 
advisers  after  July  8, 1997,  the  effective 
date  of  the  Coordination  Act;  (ii)  amend 
Form  ADV  to  require  advisers  to  report 
annually  to  the  Commission  information 
relevant  to  their  status  as  Commission- 
registered  advisers;  (iii)  reUeve  advisers 
of  the  burden  of  having  frequently  to 
register  and  then  de-register  with  the 
Commission  as  a  result  of  changes  in  the 
amount  of  their  assets  under 
management;  (iv)  provide  certain 
exemptions  frt>m  the  prohibition  on 
registration  with  the  Commission:  (v) 
define  certain  terms  used  in  the 
Coordination  Act;  and  (vi)  clarify  how 
advisers  should  count  clients  for 
purposes  of  both  the  new  national  de 
minimis  exemption  bom  state 
regulation  and  the  federal  de  minimis 
exemption  from  Conunission 
registration. 

FOR  FURTHER  INFORMATKM,  contact 
Catherine  M.  Saadeh  at  (202)  942-0650. 
or  Cynthia  G.  Pugh  at  (202)  942-0673. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  May 
15. 1997.  at  10:00  a.m..  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  May  2, 1997. 
Jonathan  G.  Kati, 
Secretary. 

[FR  Doc  97-11976  Filed  5-5-97;  11:03  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R««e8se  No.  34-38561 ;  File  No.  SR-OTC- 
97-01] 

SeH-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Implementing  the  Dividend  Processing 
Phase  of  the  Custody  Service  for  Non- 
depository  Eligible  Securities 

April  30.  1997. 

On  January  23. 1997.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-97-01)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  March  3.  1997.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  rule  change  implements  the  third 
phase  of  DTC's  custody  service  to  offer 
to  its  participants  dividend  processing 
services  for  certain  non-depository 
eligible  securities.^  In  connection  with 
the  new  service,  DTC  will  announce, 
collect,  and  distribute  dividend, 
interest,  periodic  principal,  and  other 
distributions  ("dividend  payments")  to 
participants  that  hold  securities  through 
DTC's  custody  service  ("custody 
issues"). 

To  facilitate  the  collection  of 
dividends  on  custody  issues  and  to 
permit  the  book-entry  movement  of 
securities  when  a  customer  wishes  to 
move  its  account  from  one  participant  to 
another.  DTC  proposes  to  register 
certificates  held  in  its  custody  service  in 
a  second  nominee  name,  DTC  &  Co.. 
when  requested  to  do  so  by  a 
participant.'*  Such  registration  is 


M5USC78s{b)(l). 

'Securities  Exchange  Act  Release  No.  38323 
(February  21. 1997).  62  FR  9473. 

■  For  a  more  detailed  description  of  DTC's 
custody  service,  refer  to  Securities  Exchange  Act 
Release  Ho.  37314  (|une  14.  1996).  61  FR  29158 
{File  No.  SR-DTC-96-081  (order  approving  a 
proposed  rule  change  establishing  custody  service) 
("|une  approval  order"). 

'*  In  the  June  approval  order,  the  Commission 
noted  that  securities  certificates  will  be  held  in 
customer  or  firm  name  only  and  would  not  be 
transferred  into  fTTC's  nominee  name  utilized  for 
regular  depository  eligible  securities.  Cede  k  Co. 
Although  the  basic  custody  service  and  the 
redemption  and  reorganization  services  phases  do 
not  require  custody  issues  to  be  registered  in  the 
new  DTC  nominee  name,  participants  wishing  to 
use  the  dividend  processing  feature  of  the  custody 
service  for  custody  i.-isues  must  have  such  custody 
issues  registered  in  DTC's  new  nominee  name  of 
DTCIkCo. 


necessary  so  DTC  under  its  nominee 
name  DTC  &  Co.  can  collect  dividend 
payments  relating  to  custody  issues 
directly  from  paying  agents.'  Without 
such  registration,  paying  agents  would 
disburse  individual  dividend  payments 
for  the  custody  issues  directly  to  the 
participant  or  participants'  customer 
instead  of  to  DTC. 

II.  Discussion 

Section  17A(b)(3)(F)6  of  the  Act 
provides  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposed  rule  change  is  consistent 
with  DTC's  obligations  under  Section 
17A(b)(3)(F)  because  implementation  of 
the  dividend  processing  phase  should 
increase  the  use  of  the  custody  service 
by  holders  of  custody  issues.  This 
increase  should  result  in  more  securities 
being  held  at  the  depository  facilities  of 
a  registered  clearing  agency,  DTC,  and 
being  subject  to  DTC's  safekeeping 
procedures.  Furthermore,  because 
certificates  held  through  the  custody 
service  must  be  registered  in  DTC's 
second  nominee  name,  DTC  &  Co,  to  be 
eligible  for  dividend  processing,  such 
registration  will  permit  the  book-entry 
movement  of  custody  issues  if  a 
customer  wishes  to  move  its  position 
from  one  participant  to  another. 
Accordingly,  the  dividend  processing 
feature  should  help  to  reduce  the 
processing  of  physical  certificates  and 
therefore  reduce  the  associated  risks. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-97-01)  be,  and  hereby  is. 
approved. 

For  the  Ck>nunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
|FR  Doc.  97-11792  Filed  5-6-97;  8:45  am) 

8N.LMQ  COOC  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relesso  No.  34-38564;  File  No.  SR-OTC- 
9«-22] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change  To 
Amend  DTC's  Charge  Back  and  Return 
of  Funds  Procedures 

April  30,  1997. 

On  December  4, 1996.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-96-22)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  March  5, 1997.^  The 
Commission  received  one  comment 
letter  in  response  to  the  filing.^  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  rule  change  amends  DTC's  charge 
back  and  return  of  funds  policies  to 
shorten  from  ten  business  days  to  one 
business  day  after  the  payable  date  the 
period  within  which  a  paying  agent  can 
request  that  DTC  return  principal  and 
income  ("P&I")  payments  that  have 
been  allocated  to  participants.^  The  rule 
change  also  amends  the  procedure  so  if 
an  agent  requests  the  return  of  a  P&I 
payment  more  than  one  business  day 
after  a  payable  date,  DTC  will  work  with 
the  agent  and  participant  to  resolve  the 
matter;  but  DTC  will  not  return  the 
allocated  payments  without  the 
participant's  consent. 

Under  its  previous  procedures,'  if  the 
paying  agent  notified  DTC  in  writing 


'  Letter  from  Lori  A.  Brazer.  Assistant  Counsel. 
DTC  (February  4. 1997). 
»15USC78q-1(b)(3)(F). 
M7CFR200.30-3(a)(12). 


'15U.S.C78s(b)(1). 

'  Securities  Exchange  Act  Release  No.  38340 
(February  26. 1997).  62  FR  10104. 

^  Letter  bxim  Thomas  S.  Dillon,  Chairman.  PSA 
Corporate  Bond  Operations  Committee  (March  26. 
1997). 

*  Although  the  rule  change  reduces  the  time 
within  which  a  paying  agent  can  request  a  reversal 
of  allocated  funds  bom  ten  business  days  to  one 
business  day  following  payable  date,  the  actual 
reversal  may  take  up  to  two  or  three  business  days 
after  the  payable  date.  For  example,  if  a  paying 
agent  requests  a  reversal  from  DTC  late  in  the  day 
of  the  first  business  day  after  the  payable  date 
("P+1").  DTC  would  likely  notify  its  participants  on 
the  morning  of  the  following  business  day  ("P'«'2"). 
In  the  interest  of  fairness  and  pursuant  to  DTC's 
procedures,  DTC  must  notify  all  affected 
participants  one  business  day  prior  to  the  date  on 
which  DTC  enters  (he  reversal  into  its  participants' 
daily  settlement  accounts.  Accordingly,  the  actual 
reversal  will  not  occur  until  P+3.  Telephone 
conversation  with  Larry  E.  Thompson,  Deputy 
General  Counsel  and  Senior  Vice  President,  DTC 
(December  18. 1996). 

'  For  a  complete  description  of  the  procedures 
relating  to  DTC's  procedures,  refer  to  Securities 


within  ten  business  days  of  a  payable 
date  that  an  issuer  failed  to  provide  the 
paying  agent  with  sufficient  funds  to 
cover  the  payments  or  that  an  issuer  was 
bankrupt.^  DTC  would  return  P&I 
payments  to  the  paying  agent  after  the 
funds  had  been  credited  to  the  accounts 
of  DTC  participants.^  However,  PSA 
The  Bond  Maricet  Trade  Association 
("PSA")  expressed  concern  with  the 
previous  procedures  and  the  associated 
risk  of  loss  placed  upon  DTC 
participants  in  the  event  a  payment  was 
returned  to  a  paying  agent.^  In  response, 
DTC  convened  a  joint  working  group  of 
paying  agents,  PSA  representatives,  and 
other  interested  parties.^  In  October 
1996,  the  working  group  concluded  that 
DTC  should  reduce  the  period  within 
which  DTC  will  return  hinds  to  paying 
agents  from  ten  business  days  to  one 
business  day.  DTC  concurred  with  the 
working  group's  recommendation  and 
has  amended  its  procedures 
accordingly. 

n.  Comment  Letter 

The  Commission  received  one 
comment  letter  in  response  to  DTC's 
notice  of  a  proposed  rule  change.*"  The 
commenter  strongly  supports  the  rule 
change  and  believes  that  the  rule  change 
will  make  significant  progress  toward 
achieving  finality  of  payment  that  it 
believes  the  martlet  expects.  The 
commenter  also  noted  that  DTC's 
previous  policy  was  inconsistent  with 


Exchange  Act  Release  Nos.  23219  (May  8, 1986),  51 
FR  17845  ISR-DTC-86-031  (notice  of  filing  and 
immediate  effectiveness  on  a  temporary  basis  of  a 
proposed  rule  change);  23686  (October  7. 1966),  51 
FR  37104  ISR-DTC-86-041  (order  permanently 
approving  proposed  rule  change):  26070  (September 
9.  1988)  53  FR  38142  ISR-DTC-88-171  (notice  of 
filing  and  immediate  effectiveness  of  proposed  rule 
change  clarifying  that  charge  back  procedures  apply 
to  DTC's  same-day  funds  settlement  system  and 
next-day  funds  settlement  system):  and  35452 
(March  7, 1995),  60  FR  13743,  ISR-DTC-95-03I 
(notice  of  filing  and  immediate  effectiveness  of 
proposed  rule  change  excluding  money  market 
instrument  programs  from  DTC's  charge  back  and 
return  of  funds  procedures). 

■DTC's  procedures  also  allows  DTC  to  return 
previously  credited  payments  due  to  an  error  by  the 
paying  agent  upon  written  request  bom  a  paying 
agent  within  ten  business  days  of  the  payable  date. 
TIm  rule  change  does  not  alter  this  portion  of  DTCs 
procedures. 

'The  return  of  PU  payments  to  paying  agents 
after  the  funds  have  faieen  credited  to  the  accounts 
of  DTC  participants  is  commonly  referred  to  as  a 
"clawtieck." 

•Letter  from  Heather  L.  Ruth.  President.  PSA  to 
William  F.  Jaenike,  Chairman  of  the  Board  and 
Chief  Executive  Officer.  DTC  (August  16, 1996). 

•The  working  group  is  composed  d1 

representatives  from  the  Corporate  Trust  Advisory 
Board  of  the  American  Bankers  Association,  the 
Bank  Depository  User  Group,  the  Corporate  Trust 
Advisory  Committee  of  the  Corporate  Fiduciaries 
Association  of  New  York  City,  the  New  York 
Clearing  House — Securities  Conunittee,  PSA,  the 
Securities  Industry  Association,  and  DTC 

■"Supra  note  2. 


market  perceptions  regarding  the 
finality  of  DTC  payments  and  contrary 
to  widely  accepted  payment  principles 
favoring  finality. 

in.  Discunion 

Section  17A(b)(3)(F) »»  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
imp>ediments  to  and  perfect  the 
mechanism  of  a  national  system- for 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  DTC's 
rule  change  is  consistent  with  DTC's 
obligations  under  the  Act  because  the 
amended  procedures  should  finalize  P&I 
payments  sooner  which  should  reduce 
the  uncertainty  and  potential  risk  of  loss 
DTC's  previous  procedures  placed  on  its 
participants. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC:-96-22)  be,  and  hereby  is, 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd, 

Z>epiJ  ty  Secretary. 

[FR  Doc.  97-11793  Filed  5-6-97;  8:45  am] 

BtUMQ  OOOK  M1»-*«-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-38567;  File  No.  SR-NYSE- 
97-081 

Sel^Regulatory  Organizations;  Notioe 
of  Rling  of  Proposed  Rule  Change  by 
New  York  Stocit  Exchange,  inc. 
Consisting  of  an  Information  Memo 
Relating  to  Electronic  DeHvery  of 
Information  to  Customers  by  Exchange 
Members  and  Memtwr  Organizations 

May  1. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
March  24, 1997  >  the  New  York  Stock 


Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 0  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  with  the 
Commission  an  Information  Memo 
("Memo")  setting  forth  the  Exchange's 
policy  regarding  electronic  delivery  of 
information  required  under  Exchange 
rules  to  be  furnished  to  customers. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  The  self-regulatory 
oi^anization  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission,  in  Release  Nos.  34- 
37182  3  and  33-7233,*  set  forth 
standards  whereby  broker-dealers  and 
others  may  satisfy  their  delivery 
obligations  imder  federal  securities  laws 
by  using  electronic  media  as  an 
alternative  to  paper-based  media 
provided  that  they  comply  with  certain 
prescribed  standvds. 

The  Information  Memo  (attached  as 
Exhibit  A  to  this  notioe)  establishes 
Exchange  policy  regarding  electronic 


"  15  U.S.C  78q-l(bX3)(F). 

"17  CFR  200.30-3(aXl2). 

M5U.S.C788(bMl). 

'On  April  24. 1997,  the  NYSE  amended  the 
Information  Memo,  attached  as  Exhibit  A  to  this 
notice.  See  letter  from  James  E.  Buck.  Senior  Vice 


President  and  Secretary,  NYSE,  Inc.,  to  Katherine  A. 
England.  Assistant  Director.  Division  of  Market 
Regulation.  SEC.  dated  April  24. 1997. 

>  See,  Securities  Exchange  Act  Release  No.  371S2. 
May  9,  1996:  61  FR  24644,  May  15.  1996. 
(Commission's  interpretation  concerning  the 
delivery  of  information  through  electronic  media  in 
satisbction  of  broker-dealer  and  transfer  agent 
requirements  to  deliver  information  under  the  Act 
and  the  rules  thereunder). 

*  See.  Securities  Act  Release  No.  7233.  Oct  6, 
1995: 60  FR  S345S.  Oct.  13.  1995.  (Commission's 
interpretation  concerning  the  use  of  electronic 
media  as  a  means  of  delivering  information 
required  to  be  disseminated  pursuant  to  the 
Securities  Act  of  1933.  the  Securities  Exchange  Act 
of  1934.  and  the  InvMtmeiU  Company  Act  of  1940). 


'x^n-in 
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delivery  of  information  required  under 
Exchange  rules  to  be  furnished  to 
customers.  Under  this  proposed 
Exchange  policy,  members  and  member 
organizations  will  be  allowed  to 
electronically  transmit  documents 
required  to  be  furnished  to  customers 
under  Exchange  rules,  provided  that 
they  adhere  to  the  Commission's 
established  standards.  The  Memo 
summarizes  the  Commission  standards, 
which  address  format,  content,  access, 
evidence  of  receipt  of  delivery,  and 
consent  for  deUvery  of  personal 
financial  information.  The  Memo  also 
sets  forth  a  list  of  current  Exchange 
rules  that  require  members  and  member 
organizations  of  furnish  specific 
information  to  customers  for  which 
electronic  delivery  may  be  used  in 
accordance  with  the  Commission 
Releases.  The  Exchange  believes  this  list 
is  complete.  Further,  it  is  the  Exchange's 
intention  that  the  policy  outlined  in  this 
Memo  cover  all  communications 
required  to  be  sent  to  customers  by 
firms  pursuant  to  Exchange  rules.  The 
list  includes: 

a.  Rule  382(c)  (Canying  Agreements) 
requires  notification  to  each  customer, 
whose  account  is  introduced  on  a  fully 
disclosed  basis,  of  the  existence  of  a 
clearing  agreement,  the  relationship 
between  the  introducing  and  carrying 
organization,  and  the  allocation  of 
responsibilities  between  the  respective 
parties. 

b.  Rule  409  (Statements  of  Accounts 
to  Customers)  requires  delivery  of 
statements  of  accounts  showing  security 
and  money  positions  and  entries  at  least 
quarterly  to  all  accounts  having  an 
entry,  money,  or  security  position 
during  the  preceding  quarter.' 

c.  Rule  451  (Transmission  of  Proxy 
Material)  requires  member  organizations 
to  transmit  proxy  materials  and  annual 
reports  to  beneficial  owners  of  stock 
which  stock  is  in  the  member's 
possession  and  control  or  to  others 
specified  in  the  Rule. 

d.  Rule  465  (Transmission  of  Interim 
Reports  and  Other  Material)  requires 
transmittal  of  interim  reports  of  earnings 
and  other  material  to  beneficial  owners 
of  stock  which  stock  is  held  by  the 
member  organization. 

e.  Rule  721(c)  (Opening  of  Accounts) 
requires  that  background  and  financial 
information  on  every  new  options 
account  customer  be  sent  to  such 
customer  for  verification  within  fifteen 
days  after  the  account  is  approved  for 
options  transactions. 


>  See.  Securities  Exchange  Ad  Release  No.  37182 
at  p.  2464B.  (stating  that  conrumations  of 
transactions  are  covered  pursuant  to  Rule  10b-10  of 
the  Act). 


f.  Rule  721(e)(5)  (Uncovered  Short 
Options — Disclosure)  requires  that  a 
written  description  of  the  risks  inherent 
in  writing  uncovered  short  option 
transactions  be  furnished  to  applicable 
customers. 

g.  Rule  725  (Confirmations)  requires 
member  organizations  to  furnish 
customers  with  a  written  confirmation 
of  each  transaction  in  optio.  "  contracts. 

h.  Rule  726(a)  (Delivery  of  Options 
Disclosure  Document)  requires  delivery 
of  a  current  Options  Disclosure 
Document  to  a  customer  at  or  prior  to 
the  time  the  account  is  approved  (or 
trading  options.  Thereafter,  delivery 
must  be  made  of  amendments  or 
revisions  to  the  Options  Disclosure 
E)ocument  to  every  customer  approved 
for  trading  the  kind  of  option  covered  by 
the  Disclosure  Document. 

i.  Rule  726(b)  (Prospectus)  requires 
that  a  current  prospectus  of  The  Options 
Clearing  Corporation  shall  be  delivered 
to  each  customer  who  requests  one. 

j.  Rule  730  (Statements  of  Options 
Accounts)  requires  that  monthly 
statements  be  sent  to  options  account 
holders. 

k.  Rule  781(a)  (Allocation  of  Exercise 
Assignment  Notices)  requires 
notification  to  customers  of  the  method 
used  to  allocate  exercise  notices  in 
customer's  accounts. 

The  Exchange  believes  that  use  of 
electronic  media  to  satisfy  delivery 
requirements  is  beneficial  to  both 
customers  and  members  and  member 
organizations  and  will  be  effective  and 
efficient  whe.n  conducted  in  accordance 
with  Commission  standards. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  •  which 
requires  that  the  rules  of  the  Exchange 
be  designed  to  prevent  fraudulent  acts 
and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  This  proposal  complies 
with  the  Act  by  providing  standards 
under  which  members  and  member 
organizations  may  effectively  and 
efficiently  supply  required  documents 
to  customers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 


•15USC78flbK5l. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  nay  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions' of  5  USC  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  28, 1997. 
lonathan  G.  Katz, 
Se€Tetary. 

Exhibit  A — lafbnnation  Memo 

To:  All  Members  and  Member  Organizations 
Note:  Please  Route  to  your  Compliance 

Officer/Chief  Operating  Officer 
Subject:  Electronic  Delivery  of  Information  to 

Customers  by  Members  and  Member 

Organizations 
This  information  Memo  sets  forth  the 
Exchange's  policy  applicable  to  electronic 
delivery  of  information  required  to  be 
provided  to  customers  by  members  and 
member  organizations  pursuant  to  New  York 
Stock  Exchange  Rules. 


On  May  9, 1996,  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  issued  Release  No.  34-37182 
to  publish  its  views  respecting  the  use  of 
electronic  media  by  broker-dealers.  The 
Commission  stated  that  broker-dealers  may 
satisfy  their  delivery  obligations  under 
federal  securities  laws  by  using  electronic 
media  as  an  alternatives  to  paper-based 
media  within  the  framework  established  in 
Release  No.  33-7233  dated  October  6, 1995. 

The  Exchange  will  permit  members  and 
meml)er  organizations  that  wish  to 
electronically  transmit  documents  that  they 
are  required  to  furnish  to  customers  under 
NYSE  Rules  to  do  so  provided  they  adhere 
to  the  standards  contained  in  the  SEC 
Releases.  Members  and  member 
organizations  are  urged  to  review  these 
releases  in  their  entirety  to  ensure  they 
comply  with  all  electronic  delivery 
requirements.  The  SEC  standards  are 
simimarized  below: 

•  Electronic  delivery  must  result  in 
customers  receiving  information  that  is 
substantially  equivalent  to  the  information 
these  customers  would  have  received  if  the 
required  information  were  delivered  in  paper 
from,  i.e.,  the  electronically  transmitted 
document  must  convey  all  required 
information.  For  instance,  if  a  paper 
document  is  required  to  present  information 
in  a  certain  order,  then  the  information 
delivered  electronically  should  l>e  in 
substantially  the  same  order. 

•  A  person  who  chooses  to  receive  a 
document  electronically,  must  be  provided 
with  the  information  in  paper  form,  upon 
request. 

•  Customers  who  are  provided  information 
through  electronic  delivery  from  broker- 
dealers  must  be  able  to  effectively  access  the 
information  provided.  Also,  person  to  whom 
information  is  sent  electronically  should 
have  an  opportunity  to  retain  the  information 
through  the  selected  medium  or  have 
ongoing  access  equivalent  to  personal 
retention. 

•  Broker-dealers  must  have  reason  to 
believe  that  electronically  delivered 
information  will  result  in  the  satisfaction  of 
the  delivery  requirements  under  the  federal 
securities  laws.  Broker-dealers  may  be  able  to 
evidence  satisfaction  of  delivery  obligations, 
for  example,  by: 

(1)  obtaining  the  intended  recipient's 
informed  consent  to  delivery  through  a 
specified  electronic  medium,  and  ensuring 
that  the  recipient  has  appropriate  notice  and 
access; 

(2)  obtaining  evidence  that  the  intended 
recipient  actually  received  the  information, 
such  as  by  an  electronic  mail  return-receipt 
or  by  confirmation  that  the  information  was 
accessed,  downloaded,  or  printed;  or 

(3)  disseminating  information  through 
certain  facsimile  methods. 

•  Prior  to  delivering  personal  financial 
information  (e.g.,  confirmations  and  account 
statements)  electronically,  the  broker-dealer 
must  obtain  the  intended  recipient's 
informed  consent.  The  customer's  consent 
may  be  either  by  a  manual  signature  or  by 
electronic  means. 

The  SEC  release  stated  that  the  above 
standards  are  intended  to  permit  broker- 


dealers  to  comply  with  their  delivery 
obligations  under  the  federal  securities  laws 
when  using  electronic  media.  While 
compliance  with  the  guidelines  is  not 
mandatory  for  the  electronic  delivery  of  non- 
required  information  that,  in  some  cases,  is 
being  provided  voluntarily  to  customers,  the 
Exchange  believes  adherence  to  the 
guidelines  should  be  considered,  especially 
with  respect  to  documents  furnished 
pursuant  to  agreements  or  other  specific 
arrangements  with  customers.  Further,  the 
SEC  stated  that  broker-dealers  should 
evaluate  the  need  for  systems  and  jirocedures 
to  deter  or  detect  misconduct  by  fGm 
personnel  in  connection  with  the  delivery  of 
information,  whether  by  electronic  or  paper 
means.  V 

A  list  of  current  Exchange  rules  which 
require  members  and  member  organizations 
to  furnish  specific  information  to  customers 
for  which  electronic  delivery  may  be  used  in 
accordance  with  the  SEC  releases  is  set  forth 
below.  The  Exchange  believes  the  list  is 
complete  and  intends  that  the  policy 
outlined  in  this  Information  Memo  covers  all 
communications  that  firms  are  required  to 
send  to  customers  pursuant  to  Exchange 
rules.  Further,  the  summary  of  delivery 
obligations  provided  in  intended  for 
reference  only  and  does  not  purport  to  be  a 
statement  of  all  requirements  under  the  rules 
listed. 

•  Rule  382(c)  Canying  Agreements) 
requires  notification  to  each  customer  whose 
account  is  introduced  on  a  fully  disclosed 
l>asis  of  the  existence  of  a  clearing  agreement, 
the  relationship  between  the  introducing  and 
carrying  organization  and  the  allocation  of 
responsibilities  between  the  respective 
parties. 

•  Rule  409  (Statements  of  Accounts  to 
Customers)  requires  delivery  of  statements  of 
accounts  showing  security  and  money 
positions  and  entries  at  least  quarterly  to  all 
accounts  having  an  entry,  money  or  security 
position  during  the  preceding  quarter.  (See 
Release  No.  34-37182  which  covers 
confimiations  of  transactions  pursuant  to 
SEC  Rule  lOb-10). 

•  Rule  451  (Transmission  of  Proxy 
Material)  requires  member  organizations  to 
transmit  proxy  materials  and  annual  reports 
to  beneficial  owners  of  stock  which  is  in  its 
possession  and  control  or  to  others  specified 
in  the  Rule. 

•  Rule  465  (Transmission  of  Interim 
Reports  and  Other  Material)  requires 
transmittal  of  interim  rejwrts  of  earnings  and 
other  material  to  Iwneficial  owners  of  stock 
held  by  the  member  organization. 

•  Rule  721(c)  (Opening  of  Accounts) 
requires  that  back^und  and  financial 
information  on  every  new  options  account 
customer  be  sent  to  such  customer  for 
verification  within  fifteen  days  after  the 
account  is  approved  for  options. 

•  Rule  721(eX5)  (Uncovered  Short 
Options — Disclosure)  requires  that  a  written 
description  of  the  risks  inherent  in  writing 
uncovered  short  option  transactions  must  be 
furnished  to  applicable  customers. 

•  Rule  725  (Confirmations)  requires 
member  organizations  to  furnish  customers 
with  a  written  confirmation  of  each 
transaction  in  options  contracts. 


•  Rule  726(al  (Delivery  of  Options 
Disclosure  Document)  requires  delivery  of  a 
current  Options  Disclosure  Dociunent  to  a 
customer  at  or  prior  to  the  time  the  account 
is  approved  for  trading  options.  Thereafter, 
delivery  must  be  made  of  amendments  or 
revisions  to  the  Options  Disclosure 
Document  to  every  customer  approved  for 
trading  the  kind  of  option  covered  by  the 
Disclosure  Document. 

•  Rule  726(b)  (Prospectus)  requires  that  a 
current  prospectus  of  The  Options  Qearing 
Corporation  shall  be  delivered  to  each 
customer  who  requests  one. 

•  Rule  730  (Statements  of  Options 
Accounts)  requires  that  monthly  statements 
be  sent  to  options  account  holders. 

•  Rule  781(a)  (Allocation  of  Exercise 
Assignment  Notices)  requires  notification  to 
customers  of  the  method  used  to  allocate 
exercise  notices  in  customer's  account 

Questions  relating  to  Exchange  matters 
may  be  directed  to  Rudolph  |.  Schreiber  at 
(212)  656-5226  or  Mary  Anne  Furlong  at 
(212)  656-4823. 

Salvatore  Pallante. 

Senior  Vice  President. 

(FR  Doc.  97-11842  Filed  5-6-97;  8:45  am) 

MLUNO  COOC  WIO-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoaae  No.  34-38561 ;  File  No.  8R-NY8E- 
97-13J 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectivenesa 
of  Proposed  Rule  Change  l»y  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Three-Month  Extension  of  Pilot 
Program  to  Display  Price  Improvement 
on  the  Execution  Report  Sent  to  the 
Entering  Firm 

April  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  noUce  is 
hereby  given  that  on  April  24. 1997.  the 
New  York  Stock  Exchange.  Inc. 
( 'NYSE  "  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  D.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fix>m  interested  persons. 

I.  Self-Regulatory  Or^genization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  change  extends  for 
three  months  (until  July  24, 1997)  the 
pilot  program  most  recently  extended  in 
Securities  Exchange  Act  Release  No. 
37812  (Ortober  12, 1996).  61  FR  54477 
(October  18, 1996)  (File  No.  SR-NYSE- 
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96-28)  (extension  of  pilot  until  April  24. 
1997.).*  This  is  a  program  to  calculate 
and  display,  on  the  execution  reports 
sent  to  member  firms,  the  dollar 
amounts  realized  as  savings  to  their 
customers  as  a  result  of  price 
improvement  in  the  execution  of  their 
orders  on  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Section  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  extend  for  three  months  a 
pilot  program  for  calculating  and 
displaying,  on  execution  reports  sent  to 
member  firms  entering  orders,  the  dollar 
value  saved  by  their  customers  as  a 
result  of  price  improvement  of  orders 
executed  on  the  Exchange.  The  program 
does  not  in  any  way  affect  the  actual 
execution  orders.  The  Exchange  refers  to 
this  calculated  dollar  savings  as  the 
"hfYSEPRIMESM."2 

NYSE  PRIME  is  available  to  all 
member  organizations  ^  for  intra-day 
market  orders  entered  via  the 
Exchange's  Su{>erDOT  system  that  are 
not  tick-sensitive  and  are  entered  from 
off  the  Floor.*  In  calculating  the  dollar 


value  of  price  improvement,  NYSE 
PRIME  utilizes  the  Best  Pricing  Quote 
("BPQ")  as  approved  by  the 
Commission  in  connection  with  the 
Exchange's  pricing  of  odd-lot  orders.' 

Data  from  the  operation  of  the  pilot 
during  1996  show  price  improvement 
on  25.3%  of  the  execution  reports  for 
eligible  post-opening  market  orders 
entered  on  the  Exchange.  The  Exchange 
believes  that  the  NYSE  PRIME  enhances 
the  information  made  available  to 
investors  and  improves  their 
understanding  of  the  auction  market. 

The  most  recent  extension  of  the 
NYSE  PRIME  pilot  program  began  on 
October  24, 1996  and  continues  until 
April  24. 1997.  The  proposed  rule 
change  extends  the  pilot  program  for  an 
additional  three  months,  to  July  24. 
1997."» 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  This  proposed  rule 
change  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market  in 
that  it  enhances  the  information 
provided  to  investors  by  displaying  to 
them  the  dollar  value  of  a  price 
improvement  their  orders  may  have 
received  when  executed  on  the  NYSE. 


'This  program  was  originally  filed  as  a  pilot  in 
Securities  Exchange  Ad  Release  Nos.  36421 
(October  26.  1995).  60  FR  55625  (November  1. 1995) 
(File  No.  SR-NYSE-95-35)  and  36489  (November 
16. 1995).  60  FR  58123  (November  24.  1995)  (File 
!te.  SR-NYSE-95-37).  The  initial  pilot  program 
subsequently  was  extended  until  October  24. 1996 
in  Securities  Exchange  Act  Release  No.  37151 
(April  29.  1996).  61  FR  20302  (May  6. 1996)  (File 
No.  SR-NYSE-96-10). 

'  NYSE  PRIME  is  a  service  market  of  the  New 
York  Stock  Exchange.  Inc. 

'The  Commission  notes  that  member 
organizations  electing  to  receive  NYSE  PRIME 
information  are  required  to  enter  into  an  agreement 
with  the  Exchange  regarding  the  use  of  NYSE 
PRIME  information  and  the  NYSE  PRIME  service 
noarL  Among  other  things,  the  agreement  provides 
that  in  any  publication  or  use  of  NYSE  PRIME 
information  (unless  the  Exchange  otherwise  agrees), 
the  member  organization  must  employ  the  NYSE 
PRIME  service  mark. 

'  Also  excluded  from  the  NYSE  PRIME  feature  are 
booth  entered  or  booth  routed  orders,  hooked 


orders,  combination  orders  [e.g..  switch  orders)  and 
orders  diverted  to  sidecar. 

>  See  Securities  Exchange  Ad  Release  No.  27961 
(May  2. 1990).  55  FK  19407  (May  9.  1990)  (File  No. 
SR-NYSE-90-4)6).  The  BPQ  is  the  highest  bid  and 
lowest  offer,  respedively  disseminated  by  the 
Exchange  or  another  market  center  participating  in 
the  Intermarket  Trading  System  ("ITS")  at  the  lime 
the  order  is  received  by  the  Exchange.  In  order  to 
protect  against  the  inclusion  of  incorred  or  stale 
quotations  in  the  BPQ,  however,  the  Exchange 
includes  quotations  in  a  stock  from  other  markets 
only  if:  (1)  the  stock  is  included  in  ITS  in  that  other 
market;  (2)  the  quotation  size  is  for  more  than  100 
shares:  (3)  the  bid  or  offer  is  not  more  than  one- 
quarter  point  away  bom  the  NYSE's  bid  or  offen  (4) 
the  quotation  conforms  to  NYSE  Rule  62  governing 
minimum  variations:  (5)  the  quotation  does  not 
create  a  locked  or  crossed  market:  (6)  the  market 
disseminating  the  quotation  is  not  experiencing 
operational  or  system  problems  with  resped  to  the 
dissemination  of  quotation  information:  and.  (7)  the 
quotation  is  "firm"  pursuant  to  Rule  llAcl-1 
under  the  Ad.  17  CFR  240.llAcl-l,  and  the 
market's- rules. 

"The  Commission  notes  that  any  data  regarding 
NYSE  Prime  must  be  submitted  to  the  Commission 
no  later  than  May  27,  1997  in  order  to  be 
considered  by  the  Commission  with  regard  to  future 
requests  to  extend  or  permanently  approve  the 
NYSE  Prime  pilot  program. 

'  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  any  Exchange 
order  entry  or  trading  system,  the 
extension  of  the  NYSE  PRIME  program 
has  become  effective  pursuant  to 
Section  1 9(b)(3)(A)  of  the  Act »  and 
subparagraph  (e)(5)  of  Rule  19b-4 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  sunmiarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
addition,  the  Commission  recognizes 
that  it  is  possible  for  a  customer  order 
to  receive  negative  price 
"improvement,"  or  price 
disimprovement,  instead  of  price 
improvement.  Price  disimprovement 
occurs  when  an  order  is  executed  at  a 
price  that  is  inferior  to  the  best  contra- 
side  bid  or  ask  quote  prevailing  among 
the  markets  and  market  makers  trading 
the  security  at  the  time  the  order  arrived 
at  the  market  or  market  maker.  The 
Commission  is  interested  in  comment 
about  the  appropriateness  of  an 
exchange  providing  price  improvement 
information  to  members  on  a  trade-by- 
trade  basis  without  also  providing  price 
disimprovement  information  on  the 
same  basis. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


•15  U.SC.  788(b)(3)(A). 
•  17  CFR  240.19b-4(eX5). 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
13  and  should  be  submitted  by  May  28, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

jFR  Doc.  97-11843  Filed  5-6-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

RESEARCH  AND  SPECIAL 
PROGRAIMS  ADMINISTRATION 

[I>ocket  No.  RSPA-e7-2426] 

National  Pipeline  Mapping  System 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  meeting. 

SUMMARY:  RSPA  invites  industry, 
government  agencies,  pipeline  mapping 
vendors,  and  the  public  to  a  public 
meeting  on  the  national  pipeline 
mapping  system.  This  system,  when 
complete,  will  show  the  location  and 
selected  attributes  of  the  major  natural 
gas  and  hazardous  liquid  pipelines,  and 
liquefied  natural  gas  facilities,  operating 
in  the  United  States.  The  meeting  will 
provide  information  on  the  draft 
national  pipeline  mapping  standards, 
what  data  will  be  requested  of  the 
pipeline  industry,  and  the  pilot  testing 
that  is  being  conducted. 

DATES:  The  public  meeting  will  be  held 
on  May  22, 1997,  from  9:00  a.m.  to 
12:00  p.m.  Persons  who  are  unable  to 
attend  may  submit  written  comments  by 
July  7,  1997. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Chevron  Tower  Auditorium, 


Mezzanine  level,  1301  McKinney, 
Houston  Texas. 

Address  comments  to  the  Docket 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  7th 
Street,  S.W.,  Washington.  DC  20590- 
0001.  or  e-mail  to 
christina.sames@rspa.dot.gov. 
Comments  must  identify  the  docket 
number  stated  in  the  heading  of  this 
notice.  The  Dockets  Facility  is  open 
from  10:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays  when  the  facility  is  closed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames.  (202)  366-4561,  about 
this  document,  or  for  copies  of  this 
document  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation's  Office  of 
Pipeline  Safety  (OPS)  is  working  with 
other  federal  and  state  agencies  and  the 
pipeline  industry  to  create  a  national 
pipeline  mapping  system.  This  system, 
when  complete,  will  show  the  location 
and  selected  attributes  of  the  major 
natural  gas  and  hazardous  liquid 
pipelines,  and  liqueHed  natural  gas 
facilities,  operating  in  the  United  States. 
This  would  include  information  on 
interstate  and  intrastate  natural  gas 
transmission  pipelines,  as  deHned  by 
OPS,  and  hazardous  liquid  trunk  Unes. 
This  would  not  include  service  lines, 
distribution  lines,  gathering  lines,  flow 
lines,  or  spur  lines. 

OPS  will  add  additional  data  layers 
into  the  system,  including  layers  on 
population  densities,  unusually 
sensitive  areas,  natural  disaster 
probability  and  high  consequence  areas, 
hydrography,  and  transportation 
networks.  OPS  will  use  the  system  to 
depict  pipelines  in  relation  to  the  public 
and  the  environment,  and  to  work  with 
other  government  agencies  and  industry 
during  an  incident. 

Two  Joint  Government — Industry 
Pip>eline  Mapping  (Quality  Action  Teams 
(MQAT)  were  formed  to  work  with  OPS 
on  creating  the  digital  pipeline  location 
and  attribute  layer.  The  Teams  are 
sponsored  by  OPS,  the  American 
Petroleum  Institute,  the  Interstate 
Natural  Gas  Association  of  America,  and 
the  American  Gas  Association. 
Representatives  on  the  Teams  include 
OPS,  the  U.S.  Geological  Survey,  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission,  the 
Department  of  Transportation's  Bureau 
of  Transportation  Statistics,  the  states  of 
Texas,  Louisiana,  California,  New  York, 
and  Minnesota,  and  the  natural  gas  and 
hazardous  liquid  pipeline  industry. 

The  first  mapping  Team,  MQAT  I, 
was  formed  to  analyze  various  mapping 


alternatives  and  to  determine  a  cost- 
effective  strategy  for  creating  a 
reasonably  accurate  depiction  (plus  or 
minus  500  feet,  for  a  corridor  width  of 
1000  feet)  of  transmission  pipelines  and 
liquefied  natural  gas  facilities  in  the 
U.S.  The  Team  developed  a  strategic 
plan  with  both  short  and  long  term 
strategies  for  creating  a  national 
pipeline  mapping  system.  The 
recommended  long  term  strategies  will 
require  a  joint  effort  between  federal 
and  state  government  agencies,  the 
pipeline  industry,  and  others.  The 
findings  of  MQAT  I  are  described  in, 
"Strategies  for  Creating  a  National 
Pipeline  Mapping  System". 

MQAT  n  was  created  to  implement 
the  strategies  outlined  by  the  first 
mapping  team.  This  includes  the 
development  of  pipeline  mapping  data 
standards  for  both  digital  and  paper 
submissions,  exploring  potential 
options  for  central  clearinghouses  or 
repositories  for  the  pipeline  locational 
data,  and  investigating  the  tools  and 
technologies  available  that  will  help  the 
pipeline  industry  migrate  from  paper  to 
digital  location  information. 

MQAT  n  has  drafted  national  pipeline 
mapping  data  standards  that  will  be 
used  to  create  the  digital  pipeline  layer 
in  the  national  pipeline  mapping 
system.  These  include  standards  for 
electronic  data  submissions,  paper  map 
submissions,  and  metadata  (data  on  the 
data).  The  Team  has  also  drafted 
standards  that  will  be  used  by  the 
pipeline  mapping  repository  receiving 
the  pipeline  information.  The  Team  is 
currently  pilot  testing  the  draft 
standards  and  is  working  to  establish 
relationships  with  state  agencies, 
industry,  and  others  to  exchange  data 
that  meets  the  standards.  A  copy  of  the 
draft  standards  can  be  viewed  and 
downloaded  firom  the  OPS  Internet  web 
site  after  May  8.  The  Internet  web  site 
is  http://ops.dot.gov.  The  draft 
standards  can  also  be  obtained  by 
calling  (202)  366-4561. 

Members  of  the  first  and  second 
mapping  Team  will  discuss  at  the 
public  meeting  the  strategies  for  creating 
the  national  pipeline  mapping  system, 
how  the  strategies  are  being 
implemented,  and  the  effect  of  the 
mapping  initiative  on  the  U.S.  pipeline 
industry.  The  panel  will  discuss  the 
draft  pipeline  mapping  data  standards, 
criteria  for  repositories  of  the  pipeline 
locational  data,  pilot  tests,  and  the 
multi-phase  approach  that  will  allow 
industry  and  Government  to  efficiently 
upgrade  information  in  a  manner  that 
works  with  other  business  needs. 
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Issued  in  Washington,  DC  on  May  2. 1997. 
Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety.  ■ 
|FR  Doc.  97-11903  Filed  5-6-97;  8:45  am) 
MUMQCOOC  4»io-ao-p 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

(STB  Ftoianc*  Docket  No.  32760  (Sub-No. 
21)1 

Union  Pacific  Corporation,  Union 
Pacific  Railroad  Company,  and 
Missouri  Pacific  Railroad  Company- 
Control  and  Merger— Southern  Pacific 
Rail  Corporation,  Souttiem  Pacific 
Transportation  Company,  St  Louis 
Soutttwestem  Railway  Company, 
SPCSL  Corp.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company 
[oversight] 

agency:  Surface  Transportation  Board. 
ACTION:  Decision  No.  1;  Notice  of 
Oversight  Proceeding,  and  Request  for 
Comments  from  Interested  Persons  on 
any  Effects  of  the  Merger  on 
Competition  and  Implementation  of  the 
Conditions  Imposed  to  Address 
Competitive  Harms. 

summary:  The  Board  is  instituting  a 
proceeding  to  implement  the  oversight 
condition  imposed  in  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — 
Southern  Pacific  Rail  Corporation. 
Southern  Pacific  Transportation 
Company,  St.Louis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and 
The  Denver  and  Rio  Grande  Western 
Railroad  Company  (UP/SP),  Finance 
Docket  No.  32760,  Decision  No.  44  (STB 
served  Aug.  12, 1996).  and  is  seeking 
comments  from  interested  persons  on 
any  effects  of  the  merger  on  competition 
and  the  implementation  of  the 
conditions  imposed  to  address 
competitive  harms.  The  Board  is  also 
requesting  that  persons  intending  to 
participate  in  the  oversight  proceeding 
notify  the  Board  of  their  intent  to 
participate.  A  separate  service  list  will 
be  issued  based  on  the  notices  of  intent 
to  participate  that  the  Board  receives. 
DATES:  Notices  of  intent  to  participate  in 
the  oversight  proceeding  are  due  on 
May  27, 1997.  Comments  on  any 


competitive  effects  of  the  merger  and 
the  implementation  of  the  conditions 
imposed  to  address  competitive  harms 
are  due  on  August  1,  1997;  replies  are 
due  on  August  20.  1997. 
ADDRESSES:  An  original  plus  25  copies  ^ 
of  all  documents,  referring  to  STB 
Finance  Docket  No.  32760  (Sub-No.  21), 
must  be  sent  to  the  Office  of  the 
Secretary,  Case  Control  Unit,  ATTN: 
STB  Finance  Docket  No.  32760  (Sub-No. 
21),  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  Parties  are  requested  also,  if 
possible,  to  submit  all  pleadings,  and 
any  attachments,  on  a  3.5-inch  diskette 
which  is  formatted  for  WordPerfect  7.0 
(or  formatted  so  that  it  can  be  converted 
into  WordPerfect  7.0). 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  |TDD  for  the 
hearing  impaired:  (202)  565-1695.1 
SUPPLEMENTARY  INFORMATION:  In  UP/SP. 
Decision  No.  44,  served  August  12, 
1996,  the  Board  approved  the  common 
control  and  merger  of  the  rail  carriers 
controlled  by  Union  Pacific  Corporation 
(Union  Pacific  Railroad  Com{>any  and 
Missouri  Pacific  Railroad  Company)  and 
the  rail  carriers  controlled  by  Southern 
Pacific  Rail  Corporation  (Southern 
Pacific  Transportation  Company,  St. 
Louis  Southwestern  Railway  ComfMny, 
SPCSL  Corp.,  and  The  Denver  and  Rio 
Crande  Western  Railroad  Company) 
(collectively,  applicants),  subject  to 
various  conditions.  Common  control 
was  consummated  on  September  11, 
1996.  The  Board  imposed  a  5-year 
oversight  condition  to  examine  whether 
the  conditions  imposed  effectively 
addressed  the  competitive  harms  they 
were  intended  to  remedy,  and  retained 
jurisdiction  to  impose  additional 
remedial  conditions  if,  and  to  the 
extent,  the  Board  determines  that  the 
conditions  already  imposed  have  not 
effectively  addressed  the  competitive 
harms  caused  by  the  merger.  The  Board 
now  proposes  to  initiate  an  oversight 
proceeding  to  take  comments  from 
interested  persons  on  the  effectiveness 
and  implementation  of  those 
conditions.^ 


'  This  decision  embraces  the  proceeding  in 
Finance  Docket  ^k>  3270.  Union  Pacific 
Corpomtion,  Union  Pacific  Railroad  Company,  and 
Missouri  Pacific  Hailroad  Company — Control  and 
Merger — Southern  Pacific  Hail  Corporation. 
Southern  Pacific  Transportation  Company.  St. 
Louis  Southwestern  Railway  Company.  SPCSL 
Corp..  and  The  Denver  and  Rio  Grande  Western 
Railroad  Company. 


'  In  order  Cor  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
plus  25  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  As  in  the  past, 
documents  transmitted  by  facsimile  (FAX)  will  not 
be  considered  formal  filings  and  thus  are  not 
acceptable. 

'  Under  old  49  U.S.C  11351  and  new  11327.  the 
Interstate  Commerce  Commission,  and  now  the 
Board,  has  continuing  jurisdiction  to  enter 
supplemental  orders  and  to  modify  decisions 
entered  in  proceedings  under  old  49  U.S.C  11343 
and  new  11323.  In  addition,  applicants  volunteered 
to  be  subject  to  a  5-year  oversight  condition  that 
would  authorize  the  Board  to  enter >uch  orders  as 
it  might  deem  necessary. 


Applicants'  Progress  Reports 

On  April  1, 1997.  applicants 
submitted  their  first  quarter  1997 
progress  report.  This  report  follows 
applicants'  January  2. 1997  progress 
report  and  their  October  1, 1996 
progress  report  and  implementing  plan 
with  respect  to  the  conditions  imposed 
on  the  Board's  approval  of  the  UP/SP 
merger.  In  a  preliminary  note  to  the 
April  1, 1997  progress  report,  applicants 
briefiy  addressed  the  general  status  of 
the  merger  and  implementation  of 
conditions  stating  that  "at  the  6-month 
point  following  the  consummation  of 
UP-SP  control,  it  may  be  too  early  to  see 
the  full  effects  of  the  merger  or  the 
conditions." 

Applicants  note  that  most  merger 
benefits  cannot  be  realized  until  labor 
implementing  agreements  are  in  place 
and  UP's  Transportation  Control  System 
(TCS)  and  other  major  systems  are 
installed  on  SP — processes  that  will  not 
be  completed  for  some  time.  Applicants 
add  that  many  benefits  depend  on 
capital  investments  that  will  extend 
over  a  4-year  period,  and  the 
competition-preserving  conditions  also 
necessarily  take  time  to  implement, 
although  their  full  effiects  will  actually 
be  felt  well  before  the  full  benefits  of  the 
merger  will  be  realized.  Applicants 
further  state  that  phasing  in  trackage 
rights  operations,  resolving  complex 
systems  issues,  and  sorting  out  legal 
disputes  as  to  the  scope  of  various 
conditions  have  greatly  occupied  the 
parties  for  the  past  6  months  and  may 
continue  to  do  so  in  the  near  future. 
Applicants  add,  nonetheless,  that  there 
is  already  extensive  evidence  of  the 
benefits  of  the  merger  and  of  the 
effectiveness  of  the  competition- 
preserving  conditions. 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  Progress 
Reports 

BNSF  submitted  its  first  quarter  1997 
progress  report  on  April  1, 1997.  This  is 
the  third  quarterly  progress  report  as  it 
follows  BNSF's  January  3, 1997  progress 
report  and  its  October  1, 1996 
submission  of  a  progress  report  and 
operating  plan.  In  the  April  1, 1997 
report,  BNSF  summarized  the  progress 
it  has  made  since  its  last  report  to  the 
Board  on  its  operations  and  provision  of 
services  to  shippers  using  merger- 
related  rights. 

It  states  that  total  BNSF  traffic,  as  a 
result  of  the  trackage  rights  and  other 
rights  granted  by  Decision  No.  44,  has 
continued  to  grow.  BNSF  indicated  that 
trackage  rights  volimies  in  terms  of  units 
handled  increased  by  225%  for  the  first 
quarter  of  1997  compared  to  the  last 


quarter  of  1996,  and  this  growth  is 
attributed  to  the  increased  customer 
awareness  of  the  BNSF  competitive 
option  to  the  new  UP/SP  franchise,  as 
well  as  its  transition,  begun  in  the 
fourth  quarter  of  1996  but  accelerating 
in  the  first  quarter  of  1997,  from  haulage 
to  trackage  rights  operations  as  volumes 
in  key  lanes  continue  to  grow.  BNSF 
states  that  it  expects  to  see  these 
volumes  continue  to  grow  through  the 
second  quarter  of  1997  and  beyond,  and 
that,  in  a  number  of  its  UP/SP  lanes,  it 
has  seen  volumes  grow  to  permit  daily 
train  service  in  each  direction,  which  is 
an  important  milestone  to  providing 
effective  competitive  rail  service. 

BNSF  notes  that  capital 
improvements  have  already  been  made 
to  support  these  new  operations  and 
other  improvements  are  planned  as  part 
of  the  1997  capital  budget,  and  that 
BNSF  has  continued  its  significant 
efforts  to  inform  existing  and  potential 
customers  of  the  available  BNSF 
services,  including  marketing  efforts  to  , 
attract  new  customers  over  its  new 
routes  and  offers  of  competitive  service 
to  or  from  customers  ^t  two-to-one 
points.  BNSF  further  adds  that,  in  spite 
of  its  continued  vigorous  efforts  to 
implement  operations  and  market 
services  to  shippers  to  which  BNSF  has 
gained  access  pursuant  to  Decision  No. 
44,  there  are  still  challenges  to  the 
prompt  accomplishment  of  the  Board's 
intention  to  preserve  vigorous 
competition. 

Oversight  Proceeding 

The  oversight  effort  is  intended  to 
allow  us  to  determine  whether  any 
problems  have  developed,  with  respect 
to  implementation  of  the  merger 
conditions  addressing  competitive 
harms,  that  require  us  to  take  further 
action.  Our  oversight  effort  will  not 
exclude,  related  to  those  conditions,  any 
aspect  of  the  transaction  or  the  existence 
of  any  type  of  anticom{>etitive  effect.  In 
the  progress  report  filed  on  April  1, 
1997,  applicants  state  that  they  pro{>ose 
to  submit  with  their  next  quarterly 
progress  report  on  July  1, 1997,  a  more 
in-depth  analysis  of  the  effects  of  the 
merger  and  condition  implementation. 
Therefore,  we  fiilly  expect  that  the 
information  presented  by  applicants  in 
their  July  1  progress  report  will  be  more 
extensive,  including  specific  details  of 
how  each  condition  has  been  met,  and 
we  will  hold  them  to  that  commitment. 
Regarding  BNSF's  July  1  progress  report, 
we  expect  that  BNSF  will  provide  more 
detailed  information  regarding  its  efforts 
to  be  an  effective  competitor  to  the 
applicants.  Parties  may  submit 
comments  on  any  effects  of  the  merger 
on  competition  and  implementation  of 


the  conditions  imposed  to  address 
competitive  harms  by  August  1, 1997. 
Replies  are  due  on  August  20, 1997.  We 
will  review  the  comments  and  replies, 
and  will  then  determine  what  further 
action  is  appropriate. 

Protective  Order 

Parties  may  submit  filings,  as 
appropriate,  under  seal  marked 
Confidential  or  Highly  Confidential 
pursuant  to  the  Protective  Order  granted 
in  UP/SP,  Decision  No.  2  (ICC  served 
Sept.  1, 1995).  Parties  will  be  required 
to  file  redacted  versions  to  be  placed  in 
the  public  docket. 

Service  List 

Any  person  who  intends  to 
participate  actively  in  the  oversight 
proceeding  as  a  "party  of  record"  (POR) 
must  notify  us  of  this  intent  by  May  27, 
1997.  In  order  to  be  designated  a  POR, 
a  person  must  satisfy  the  filing 
requirements  discussed  above  in  the 
ADDRESSES  section.  We  will  then 
compile  and  issue  a  final  service  list  for 
this  oversight  proceeding  as  soon  as 
practicable.  Copies  of  decisions,  orders, 
and  notices  will  be  served  only  on  those 
persons  who  are  designated  as  POR, 
MOC  (Members  of  the  United  States 
Congress),  and  GOV  (Governors),  on  the 
official  service  list.  Copies  of  filings 
must  be  served  on  all  persons  who  are 
designated  as  POR.  We  note  that 
Members  of  the  United  States  Congress 
and  Governors,  who  are  designated 
MOC  and  GOV,  are  not  parties  of  record 
and  they  need  not  be  served  with  copies 
of  filings;  however,  those  who  are 
designated  as  a  POR  must  be  served 
with  copies  of  filings.  All  other 
interested  persons  are  encouraged  to 
make  advance  arrangements  with  the 
Board's  copy  contractor,  DC  News  & 
Data,  Inc.  [DC  News),  to  receive  copies 
of  Board  decisions,  orders,  and  notices 
served  in  this  proceeding.  DC  News  will 
handle  the  collection  of  charges  and  the 
mailing  and/or  faxing  of  decisions  to 
persons  who  request  this  service.  The 
telephone  number  for  DC  News  is:  (202) 
289-4357. 

A  copy  of  this  decision  is  being 
served  on  all  persons  designated  as 
POR,  MOC,  or  GOV  on  the  service  list 
in  Finance  Docket  No.  32760.  This 
decision  will  serve  as  notice  that 
persons  who  were  parties  of  record  in 
Finance  Docket  No.  32760  will  not 
automatically  be  placed  on  the  service 
list  as  parties  of  record  for  this  oversight 
proceeding  unless  they  notify  us  of  their 
intent  to  participate  further.  Applicants 
and  BNSF  will  be  required  to  serve  their 
July  1, 1997  Progress  Report  on  all  PORs 
on  the  new  service  list,  and  any  other 


interested  person  who  submits  a  written 
request  to  applicants  and/or  BNSF. 
"This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  May  1, 1997. 

By  tile  Board,  Chainnan  Moi:gan  and  Vice 
Chairman  Owen.  Chairman  Morgan 
commented  with  a  separate  expression. 
VemoQ  A.  Williams, 
Secretary. 

|FR  Doc.  97-11876  Filed  5-6-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.0. 97-36] 

Revocation  of  Sanson  Marine,  Inc.'s; 
Customs  Gauger  Approval 

AQENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  Revocation  of  Customs 
Gauger  Approval. 

SUMMARY:  Sanson  Marine,  Inc.,  of 
Roselle,  New  Jersey,  a  Customs 
approved  gauger,  under  Section  151.13 
of  the  Customs  Regulations  (19  CFR 
151.13),  was  found  not  operating  in 
compliance  with  Customs  laws  and 
regulations.  Accordingly,  pursuant  to 
151.13(0  of  the  Customs  Regulations, 
notice  is  hereby  given  that  the  Customs 
commercial  gauger  approval  of  Sanson 
Marine,  Inc.  has  been  revoked  with 
prejudice. 

EFFECTIVE  DATE:  April  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ira  S.  Reese.  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave.,  NW.,  Washington,  DC  20229  at 
(202)  927-1060. 

Dated:  April  22. 1997. 
George  D.  Heavey, 

Director.  Laboratories  and  Scientific  Services. 
[PR  Doc  97-11781  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
rr.D.»7-37l 

Revocation  of  Gauger  Approval  and 
Revocation  of  Laboratory 
Accreditations  of  ComSource 
American,  Inc. 

AGENCY:  U.S.  Customs  Service. 
DejMirtment  of  the  Treasury. 
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action:  Notice  of  Revocation  of 
Approval  and  Accreditations  of  a 
Customs  Commercial  Gauger  and 
Laboratory. 

SUMMARY:  ComSource  American,  Inc..  of 
Pasadena,  Texas,  a  Customs  approved 
gauger  and  accredited  laboratory  under 
Section  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  has  sold 
its  assets  and  will  no  longer  conduct 
business  under  the  name  ComSource 
American.  Accordingly,  pursuant  to 
Section  151.13(f)  of  the  Customs 
Regulations,  we  hereby  give  notice  that 
the  Customs  commercial  gauger 
approval  and  laboratory  accreditations 
of  ComSource  American,  Inc.,  have  been 
revoked  without  prejudice. 
EFFECTIVE  DATE:  April  1.  1997. 
FOn  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave.,  NW.,  Washington,  DC  20229  at 
(202) 927-1060. 

Dated:  May  1. 1997. 
George  D.  Heavey, 

Director.  Laboratories  and  Scientific  Services. 
IFR  Doc.  97-11782  Filed  S^^97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-11:0TS  No.  00906] 

First  Robinson  Savings  and  Loan,  F.A., 
Rol>inson,  Illinois;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  April 
21, 1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Robinson  Savings 
and  Loan,  F.A.,  Robinson,  Illinois,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300.  Chicago,  Illinois  60606. 


Dated:  May  1. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

(PR  Doc  97-11777  Filed  5-6-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-12:  GTS  No.  01415] 

FirstBank  Norttiwest,  Lewiston,  ID; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  April 
30, 1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  FirstBank  Northwest, 
Lewiston,  Idaho,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  West 
Regional  Office,  Office  of  Thrift 
Supervision,  1  Montgomery  Street,  Suite 
400.  San  Francisco,  California  94104. 

Dated:  May  1. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  97-11776  Filed  5-6-97;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
The  Hotel  Sofitel  Miami,  5800  Blue 
Lagoon  Ehive,  Miami,  Florida  on 
Wednesday,  May  7, 1997,  at  10:30  a.m. 
The  intended  agenda  is  listed  below. 

Advisory  Board  for  Cuba  Broadcasting 
Meeting— Wednesday,  May  7, 1997 

Agenda 

Part  One — Closed  to  the  Public 

I.  Technical  Operations  Update 


A.  Status  Report  of  UHF 

B.  Capital  Improvement  Line  Item 

1.  Aerostat 

2.  Marathon 

3.  Computers:  Digital  Internet 
Capabilities 

n.  Approval  of  Minutes 

Part  Two— Open  to  the  Public 

L  Appointments/Commendations 
n.  Radio  Marti  Update 

A.  Funding  Needs 

B.  Relocation 

C.  Programming 

D.  Grantee  Status 

III.  T.V.  Marti  Update 

IV.  Office  of  Program  Evaluation  Update 

V.  Congressional  Update 

VI.  Office  of  Inspector  General  Report 

VII.  Arbitration  Report 

VIII.  Old  Business 

IX.  New  Business. 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (305)  994-1784. 

Determination  To  tlose  a  Portion  of  the 
Advisory  Board  Meeting  of  May  7,  1997 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting,  I  hereby  determine  that 
the  10:30  a.m.  to  11:15  a.m.  portion  of 
this  meeting  should  be  closed  to  the 
public. 

The  Advisory  Board  has  requested 
that  part  one  of  the  May  7, 1997, 
meeting  be  closed  to  the  public.  Part  one 
will  involve  information  the  premature 
disclosure  of  which  would  likely 
frustrate  inplementation  of  a  proposed 
Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Sunshine  Act 
under  5  U.S.C.  522b(c)(9)(B). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions, 
frequencies,  alternate  channels  and  new 
technologies  for  Radio  Marti. 

Dated:  April  30, 1997. 
Joseph  Dufiiey, 

Director.  United  States  Information  Agency. 
IFR  Doc.  97-11957  Filed  5-2-97;  4:49  pam| 
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Corrections 


Federal  Ragistv 

Vol.  62,  No.  88 
Wednesday,  May  7.  1997 


This  sectkxi  of  the  FEDERAL  REGISTER 
contains  edtorial  cofrecttons  of  previously 
published  PrssMential.  Rule,  Proposed  Rule, 
and  NoiKe  documents.  These  con^ctnns  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctkxis  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
etsewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  UtilitiM  Service 

7  CFR  Part  1755 

RUS  Standard  for  Acceptance  Tests 
and  Measurements  of 
Telecommunications  Plant 

Correction 

In  rule  document  97-11316. 
beginning  on  page  23958.  in  the  issue  of 


Friday,  May  2, 1997,  make  the  following 
cotrectioa: 

On  page  23992,  Figure  16  (End-to-End 
Fiber  Optic  Attenuation  Measurement 
Showing  Measurement  in  One  Direction 
Only)  should  be  removed,  and  the 
following  equation  inserted: 


Actual  SpUce  Loss  (dB) ' 


OTDR  Reading      OTDR  Reading 
From  A  to  B       +  From  B  to  A 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  and  Work 
Opportunity  Tax  Credit;  LowarUving 
Standard  income  Level 

Correction 

In  notice  document  97-10699, 
beginning  on  page  20205  in  the  issue  of 
Friday.  April  25. 1997.  make  the 
following  corrections: 

1.  On  page  20205,  in  the  third 
column,  in  the  seventh  line,  "Inder" 
should  read  "Under". 


2.  On  page  20206,  in  the  first  column, 
in  the  thiTd  paragraph,  in  the  fourth 
line,  "OJ-U"  should  read  "CPI-U". 


NUCLEAR  REGULATORY  COMMBION 
[Docket  70-7001] 

Notice  of  Amendment  to  CerUficals  of 
Compliance  GDP-1  for  US,  Enrlehmant 
Corporation,  Paducah  Gaseous 
Diffusion  Plant  Paducah,  KY 

Coftection 

In  notice  documoit  97-10326' 
beginning  on  page  19631  in  the  issue  of 
Tuesday.  April  22. 1997.  make  the 
following  correction: 


On  page  19632,  in  the  second  column, 
in  the  Effective  date  section,  "June  23, 
1997"  should  read  "60  days  after 
issuance  of  amendment." 
■LLMacooc  iao»«i« 
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FEDERAL  TRADE  COMMSSION 

Request  for  Pul>llc  Comment  on 
Proposed  Guides  for  the  use  of  U.S. 
Origin  Claims 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment  on 
proposed  Guides  for  the  Use  of  U.S. 
Origin  Claims. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
has  been  conducting  a  comprehensive 
review  of  "Made  in  USA"  and  other 
U.S.  origin  claims  in  product 
advertising  and  labeling.  Historically, 
the  Commission  has  held  that  a  product 
must  be  wholly  domestic  to  substantiate 
an  imqualified  "Made  in  USA"  claim. 
As  part  of  its  review,  the  Commission, 
by  Federal  Register  notice  dated 
October  18, 1995.  requested  public 
comment  on  various  issues  related  to 
the  evaluation  of  such  claims  and,  on 
March  26  and  27, 1996,  held  a  pubUc 
wroiiuhop  and  invited  representatives  of 
industry,  consimier  groups,  unions, 
government  agencies  and  others  to 
attend  and  exchange  views.  On  April 
26, 1996,  the  Conmiission  pubUshed  a 
Federal  Register  notice  extending  the 
deadline  for  post-workshop  public 
comments  until  June  30, 199i5. 

The  Commission  now  announces 
proposed  Guides  for  the  Use  of  U.S. 
Origin  Claims  and  seeks  public 
comment  on  these  guides.  Under  these 
proposed  guides,  a  marketer  making  an 
unquaUfied  claim  of  U.S.  (Higin  must,  at 
the  time  it  makes  the  claim,  possess  and 
rely  upon  a  reasonable  basis  that  the 
product  is  substantially  all  made  in  the 
United  States.  To  assist  manufacturers 
in  complying  with  this  standard,  the 
proposed  guides  also  set  out  two 
alternative  "safe  harbors"  under  which 
an  imquahfied  U.S.  origin  claim  would 
not  be  considered  deceptive.  The  first 
safe  harbor  encompasses  products 
whose  U.S.  manufactiuing  costs 
constitute  75%  of  total  manufacturing 
costs  and  were  last  substantially 
transformed  in  the  United  States.  The 
second  safe  harbor  applies  to  products 
that  have  undergone  two  levels  of 
substantial  transformation  in  the  United 
States:  i.e.,  the  product's  last  substantial 
transformation  took  place  in  the  United 
States,  and  the  last  substantial 
transformation  of  each  of  its  significant 
inputs  took  place  in  the  United  States. 

The  proposed  guides  also  address 
various  qualified  claims,  claims 
regarding  specific  processes  and  parts, 
multiple-item  sets,  and  changes  in  costs 
and  sourdng.  They  also  authorize 
specific  origin  claims  for  certain 
products  that  are  both  sold  domestically 


and  exported.  Throughout,  the  proposed 
guides  address  the  interaction  of  FTC 
deception  law  with  U.S.  Customs 
Service  requirements. 
DATES:  Written  comment  will  be 
accepted  until  August  11, 1997. 
ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary.  Federal 
Trade  Commission,  Room  159,  Sixth 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
pubUc,  all  comments  also  should  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V4  or  a  3'^  inch 
computer  diskette,  with  a  label  on  the 
diskette  stating  the  name  of  the 
commenter  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document.  (If  possible, 
documents  in  WordPerfect  6.1  or  Word 
6.0,  or  earUer  generations  of  these  word 
processing  programs,  are  preferred.  Files 
from  operating  systems  other  than  DOS 
or  Windows  should  be  submitted  in 
ASCn  text  format  to  be  accepted.) 
Individuals  filing  comments  need  not 
submit  miUtiple  copies  or  comments  in 
electronic  form.  Submissions  should  be 
captioned:  "Made  in  USA  Policy 
Comment."  FTC  File  No.  P894219. 

FOR  FURTHER  MFORMATKM  CONTACT:  Beth 
M.  Grossman,  Attorney,  Division  of 
Advertising  Practices,  Bureau  of 
Consumer  Protection.  FTC.  Washington, 
DC  20580,  telephone  202-326-3019.  or 
Kent  C.  Howerton,  Attorney,  Division  of 
Enforcement.  Bureau  of  Consujner 
Protection,  FTC.  Washington.  DC  20580. 
telephone  202-326-3013. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  has  been  conducting 
a  comprehensive  review  of  its  standards 
for  evaluating  "Made  in  USA",  claims  in 
advertising  and  labeling.  The 
Commission  now  proposes  to  issue 
Guides  for  the  Use  of  U.S.  Origin 
Claims,  set  out  at  the  end  of  this  notice, 
and  seeks  comment  on  these  proposed 
guides.  The  comment  period  will 
remain  open  until  August  11. 1997. 

The  Commission  regulates  claims  of 
U.S.  origin,  such  as  "Made  in  USA." 
pursuant  to  its  statutory  authority  imder 
Section  5  of  the  Federal  Trade 
Commission  Act,  which  prohibits 
"un&ir  or  deceptive  acts  or  practices." 
Cases  brought  by  the  Commission 
beginning  over  50  years  ago  established 
the  principle  that  it  was  deceptive  for  a 
marketer  to  promote  a  product  with  an 
unquaUfied  "Made  in  USA"  claim 
unless  that  product  was  wholly  of 


domestic  origin.'  Recently,  this  standard 
had  been  rearticulated  to  require  that  a 

Sroduct  advertised  as  "Made  in  USA" 
e  "all  or  virtually  all"  made  in  the 
United  States,  i.e.,  that  all  or  virtually 
all  of  the  parts  are  made  in  the  U.S.  and 
all  or  virtually  all  of  the  labor  is 
performed  in  the  U.S.^  In  both  cases, 
however,  the  import  has  been  the  same: 
unqualified  claims  of  domestic  origin 
were  deemed  to  imply  to  consumers 
that  the  product  for  which  the  claims 
were  made  was  in  all  but  de  minimis 
amounts  made  in  the  United  States. 

In  a  July  11. 1995  press  release,  the 
Commission  announced  that  it  would 
undertake  a  comprehensive  review  of 
U.S.  origin  claims  and  examine  whether 
the  Commission's  traditional  standard 
for  evaluating  such  claims  remained 
consistent  with  consimier  perceptions 
and  continued  to  be  appropriate  in 
today's  global  economy.  On  October  18, 
1995,  the  Commission  pubUshed  a 
notice  in  the  Federal  Register  formally 
soUdting  public  comment  for  90  days 
on  various  issues  related  to  this  review, 
including  the  costs  and  benefits  of 
continuing  to  use  the  "all  or  virtually 
all"  standard,  and  announcing  that 
Commission  staff  would  conduct  a 
pubUc  workshop  on  this  topic.  60  FR 
53922.  A  follow-up  notice  published  on 
December  19. 1995,  annoimced  that  the 
pubUc  workshop  would  be  held  on 
March  26  and  27, 1996.  and  indicated 
that  the  record  would  be  held  open  for 
post-workshop  pubUc  comment  until 
April  30, 1996.  60  FR  65327.  In 
response  to  these  notices,  the 
Commission  received  approximately 
294  written  comments. 
Contemporaneous  with  the  soUdtation 
of  pubUc  comment.  Commission  staff 
also  commissioned  a  two-part  study  to 
examine  consumer  understandings  of 
U.S.  origin  claims.  The  results  of  this 
study  are  discussed  below. 

As  noted.  Commission  staff 
conducted  a  two-day  pubUc  workshop 
on  issues  related  to  U.S.  origin  claims. 
Thirty-three  individuals,  representing 
corporations  and  trade  assodations  from 
a  variety  of  industries;  labor  unions; 
federal  and  state  government  agendes; 


■  See.  e.g.,  Windsor  Pen  Corp..  64  F.T.C  454 
(1964):  Vulcan  Lamp  Work*.  Inc.,  32  F.T.C  7 
(1940). 

'This  language  wu  first  used  in  the  cases  of  Hyde 
Athletic  Industries,  File  No.  922-3236  (consent 
agreement  accepted  subject  to  public  comment 
Sept.  20. 1994)  and  New  Balance  Athletic  Shoes. 
Inc..  Docket  No.  9266  (complaint  issued  Sept.  20. 
1994).  In  light  of  the  decision  to  review  the 
standard  for  U.S.  origin  claims,  the  Commission 
later  modified  the  complaints  in  these  cases  to 
aliminate  the  allegations  based  on  the  "all  or 
▼iitually  all"  standard.  Consent  agreements  based 
on  these  revised  complaints  were  issued  on 
P*''-"'*'"'  2,  1996  [New  Balance)  and  December  4. 
1996  [Hyde]. 


and  consumer  groups,  partidpated  in 
the  workshop,  and  a  number  of  other 
interested  individuals  attended  the 
workshop  as  observers.  At  the 
woriuhop.  which  was  moderated  by  a 
neutral,  third-party  fadUtator.  results  of 
the  Conunission's  consumer  perception 
study  as  well  as  consumer  studies 
conducted  by  several  other  paitidpants 
were  presented,  and  there  was  an 
extended  round  table  discussion  of  the 
costs  and  benefits  of  the  various 
alternative  standards  under 
consideration  for  the  evaluation  of  U.S. 
origin  claims.  Following  the  wc^ishop, 
the  Commission,  in  a  notice  published 
on  April  26, 1996.  extended  the  period 
for  clarifying  or  rebuttal  comments  until 
June  30. 1996,  and  set  forth  additional 
questions  for  comment.  61  FR  18600. 
Approximately  49  additional  comments 
were  received  in  response  to  the  April 
26  notice,  induding  a  prt^KMed  set  of 
guidelines  submitted  by  the  "Ad  Hoc 
Group,"  a  coaUtion  of  industry  groups 
that  had  partidpated  in  the  pubuc 
woriuhop. 

After  reviewing  the  public  comments, 
the  consumer  perception  evidence,  and 
the  woiiishop  proceedings,  the 
Commission  now  proposes  to  adopt 
Guides  for  the  Use  of  U.S.  Origin 
Claims,  which  appear  at  the  end  of  this 
notice  in  Section  DC,  and  seeks  comment 
on  the  proposed  ^des. 

Section  u  of  this  notice  Hiwnisses  the 
relevant  coimtry-of-origin  mAAing  rules 
appUed  by  the  U.S.  Customs  Service 
and  how  these  rules  relate  to  the  FTCs 
regulation  of  U.S.  origin  claims.  Section 
m  summarizes  the  comments  received 
by  the  Commission.  Section  IV  contains 
a  discussion  of  the  £BK:tors  oonsidared  by 
the  Commission  in  its  formulatidn  of  a 
poUcy  on  U.S.  origin  claims,  including 
evidence  of  consumer  perception; 
consistency  with  other  statutory  and 
regulatory  requirements;  and  practical 
issues  of  implementation.  Section  V 
provides  an  overview  of  the  proposed 
guides,  and  Section  VI  provides  a 
section-by-section  analysis  of  the 
proposed  guides.  Section  Vn  addresses 
the  Commission's  poUcy  vdth  respect  to 
goods  without  any  country-of-ocigin 
meriting.  Section  Vm  requests  pubUc 
comment  on  the  proposed  guidss.  llie 
proposed  guides  themselves  are  set  out 
in  Section  DC. 

Information  related  to  the    ^ 
Commission's  review  of  U.S.  origin 
claims,  induding  the  pubUc  comments 
received,  a  transcript  of  the  woiicshop 
proceedings,  and  consumer  peic^tion 
studies  conducted  by  the  Cknnmission 
and  other  interested  parties,  are 
available  in  the  Public  Reference  Room, 
Room  130.  Federal  Trade  Commission, 
8th  and  Pennsylvania  Ave.,  N.W., 


Washington,  DC  20580.  In  addition,  the 
pubUc  commmts.  the  woricshop 
transcript,  and  previous  Federal 
Register  notices  related  to  this  review 
are  available  on  the  Commission's  Home 
Page  on  the  World  Wide  Web,  which 
can  be  reached  through  the  internet  at 
http://www.ftc.gov. 

n.  Background:  Conntry-of-Origin 
Marking  RequiremenlB  fisr  Inqmted 
Goods 

A.  Relationship  Between  the 
Requirements  of  the  U.S.  Customs 
Service  and  the  Policies  of  the  FTC 

In  the  course  of  the  (Commission's 
review,  there  has  been  much  discussion 
of  the  relationship  between  the  poUdes- 
of  the  U.S.  Customs  Service  ("Customs" 
or  "the  CustCHns  Service")  and  those  of 
the  FTC  with  reaped  to  country-of- 
origin  marking.  As  a  general  matter,  the 
Customs  Service  regulates  mandatory 
countiy-of-origin  markings  on  imported 
products,  while  the  FTC's  policies 
govern  voluntary  U.S.  origin  claims, 
whether  in  advertising  or  labeling,  about 
domestic  products.^ 

Specifically,  Section  304  of  the  Tariff 
Ad  of  1930,  administered  by  the 
Secretary  of  the  Treasury  and  the 
(Customs  Service,  requires  that  all 
products  of  fi»eign  origin  imported  into 
the  United  States  be  marked  with  the 
name  of  a  foreign  country  of  origin. 
Where  an  imported  produd 
incorporates  materials  and/or 
processing  from  more  than  one  country. 
Customs  considers  the  country  of  CHigin 
to  be  the  last  ooimtry  in  which  a 
"substantial  transformation"  took  place. 
A  substantial  transfcum^on  is  a 
manufacturing  process  that  results  in  a 
new  and  diffearent  artide  of  commerce, 
having  a  new  name,  character  and  use 
that  is  difiBTsnt  frtnn  that  which  existed 
prior  to  the  processing.  Country-of- 
origin  determinatitms  using  the 
substantial  transf(»mation  test  are  made 
on  a  case-tay-case  basis  through 
administrative  determinations  by  the 
Customs  Service.  * 

Where  Customs  deteanines  that  a 
good  is  net  of  foreign  origin  {i.e.,  the 
good  undergoes  its  last  substantial 
transformation  in  the  United  States), 
there  is  generally  no  requirement  diat  it 
be  marked  with  any  country  of  origin. 
For  most  goods,  neither  the  Customs 
Service  nor  the  FTC  requires  that 
domestic  goods  be  labeled  with  "Made 


in  USA"  or  any  other  indic^on  of  U.S. 
origin.'  Where  a  mariceter  diooses 
voluntarily,  however,  to  make  a  U.S. 
origin  claim  in  an  advertisement  or  on 
a  label,  the  mariuter  must  conform  with 
the  FTC  Ad's  general  prohibition  on 
"im&ir  or  deceptive  acts  and  practices." 
Thus,  a  "Made  in  USA"  claim,  like  any 
other  advertising  claim,  must  be  truthfiil 
and  substantiated. 

B.  Other  Relevant  Infmmation  on 
Country-of-(Mgin  beterminations 

In  addition  to  the  Tariff  Act.  two 
international  agreements  provide  a 
further  backdrop  to  the  discussion  of 
country-of-origin  labeling. 

North  American  Free  Trade  Agreement 
(NAFTA) 

(^oods  imported  from  NAFTA 
countries  are  not  subjed  to  the  Cust(Nns 
Service's  case-by-case  determinations  of 
substantial  transformation.  Instead, 
marking  requirements  for  such  goods 
are  governed  by  a  diange  in  tar^ 
classification  or  "tariff  shift"  approach. 
This  approach  reUes  on  an  enumerated 
list  of  changes  in  tariff  classification.  In 
determining  the  country  of  origin  for 
NAFTA  maridng  purposes,  one  looks  to 
whether  a  foreign  artide  has  changed 
suffidenUy  as  ^e  result  of  processing  in 
another  country  that  it  would  fit  within 
a  difiiarent  tariff  classification  than  it 
would  have  prior  to  that  processing. 
Where  the  ultimate  artide  undergoes 
one  of  the  enumerated  shifts  in  tuiff 
dassificaticm  as  aresult  of  processing  in 
a  particular  country,  the  country  of 
origin  is  the  country  where  that 
processing  took  place.* 

Althou^  the  NAFTA  tariff 
classification  s«jiemw  was  intended  by 
the  Qistoms  Service  to  be  merely  a 
codification  of  its  traditioDal  substantial 
transfcHination  test,  there  continues  to 
be  cuntrevwsy  over  perceived 
difioenoes  between  the  tariff  shift 
standard  and  case-b]f-C8se  rulings  under 
the  traditional  standard.  A  decision  on 
a  proposal  by  the  Customs  Service  to 


'Th*  ConmiiaBiaD  alao  hat  had  poUdw  rakting 
to  amnnkMl  fooda  and  diickwiraa  to  wppiMnBiit 
thoae  Mquired  by  Oiitnma  Ttaaaa  poltdaa  are 
addraaaad  in  Sacdon  vn. 

*Par  good*  from  NAFTA  oountriaa, 
datMMinatiooa  ai*  codiflad  in  "tariff  shift" 
rsfttladona,  as  noted  baiow. 


*  For  a  limited  number  of  good*,  such  as  iBctila, 
wooL  and  for  praduda,  thHa  are,  however, 
atatntary  laquiiamwUa  that  they  diadoaa  the  VS. 
lamaaaliia  or  maniihrttiring  that  oocumd.  Sae; 
e.g.,  TaxtUa  Pibar  Prodnd*  Mantificatioii  Act.  15 
U.S.C  70(b). 

*Far  enmpla.  aasorae  that  a  product  ia  partially 
mannfKturad  tai  a  noo-NAFTA  ooontry.  thsi  aaart 
to  Canada  for  ita  rMnainiag  niofaaaim.  and  tlia 
finiahad  product  ia  axpartad  to  the  United  Stataa. 
Upon  import  into  the  Unilad  Stataa.  tha  pntduct 
would  ha  appropriately  narkad  "Unim  in  Canada" 
if  a>a  tariff  rlawmratton  asiignatl  to  tha  Cnirfiad 
product  wban  it  ia  aaportad  from  Piiiada  to  the 
United  Stataa  ia  difhrant  from  the  tariff 
claaaiftcatjon  that  would  be  aaaigDed  to  the  product 
in  tha  state  in  which  it  was  fam^  into  Canada, 
and  that  difhraooa  in  tariff  rlaiaifiratioB  is  on  a 
apecified  list  of  tariff  ahifUamtmarated  in  tha 
NAFTA  marking  rulaa. 
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extend  the  NAFTA  maricing  rules  to  all 
imported  goods  was  recently  deferred  to 
an  indefinite  later  date.^ 

World  Trade  Organization  (WTO) 

Pursuant  to  the  Urugiiay  Round 
Agreements,  the  WTO  is  (nirrently 
engaged  in  an  effort  to  harmonize 
international  rules  of  origin.  The  goal  of 
this  effort  is  for  all  participating 
countries  to  use  the  same  rules  for 
determining  country  of  origin  for  all 
non-preferential  purposes,  including 
country-of-origin  marking.  The  WTO 
Agreement  on  Rules  of  Origin  (ARO) 
adopts  substantial  transformation  as  the 
basic  standard  for  determining  country 
of  origin,  and  expresses  a  preference  for 
a  tariff  shift  approach  as  the  method  of 
determining  whether  a  substantial 
transformation  has  taken  place.  The 
WTO's  initiative  does  not  generally 
extend  to  determinations  of  domestic 
origin.* 

llie  WTO's  harmonization  program  is 
scheduled  to  be  completed  three  years 
from  its  commencement  in  March  1995. 
The  U.S.  Government,  through  the  office 
of  the  United  States  Trade 
Representative  and  other  agencies,  has 
participated  actively  in  the  WTO's 
effort.  In  order  to  take  effect  in  the 
United  States,  however,  any  rules 
published  by  the  WTO  would  have  to  be 
legislatively  enacted  by  Congress  and 
current  Customs  rules  harmonized  with 
thflm.' 


m  ^irniBHTyJ^nvinT'itT 

A.  General  Information 

The  Commission  received  a  total  of 
342  written  pubUc  commenta  in 
respoose  to  ito  announcement  on  July 
11. 1995  that  it  would  conduct  a 
comprehensive  review  of  consumers' 


^In  additioa  to  ito  marking  nilM,  NAFTA  alM 
■pwlftw  wyl*  nih«  of  origin  iSotX  ■»  imd  to 
ittmn^ma  whidiM  •  prodnct  qinHHt  for 
pnteMtiBl  tariff  iTMtmHit  an<l«  NAFTA.  Tbaaa 
rala*  of  origin  arc  baaad  on  a  diSvMU  Ml  of  toriff 
•hite  tlian  ara  dia  marldng  mlaa  and.  in  many 
oaaaa.  alao  iooarporata  ■  ^ua-addad  raquir«iiant 
For  tiMipoaai  of  tiii*  notica.  tliaaa  mlaa  of  origin 
wiQ  ba  lafand  to  at  "NAFTA  Piafaranoa  Rnlaa"  to 
I  than  (ran  tha  "NAFTA  Ma(kii«  RnJaa" 


■Tha  ARO  doaa  provida.  howavar,  that  ( 
far  datamiining  iIm  origin  of  ilornaitic  gooda  may 
ba  no  loogv  tlMn  far  datonnining  tha  origin  of 
Importad  goods.  In  doing  to,  it  implicitly  rarngnliaa 
that  alaadBrda  far  dalannining  rlnmaatii  origin  may 
ha  J^gAar  than  thoaa  far  datainining  faraign  origin. 
ABO,  AnoK  lA.  Artida  3(c). 

*Far  tethv  infannalifla  on  MS.  and 
IntoHtaJfawal  ooontry-of-origin  marfcing,  aaa  US. 
lntoriilii»al  T^»da  rnHimlaainn.  Covatry<f-Ohpn 
Maitiqg;  Jbvfaar  of  Lowi;  JHguiaOonf  and 
PiaeUem.  {Fahlicartew  2«7S.  July  isas)  a  laport 
jaMod  hy  tha  MS.  Intamtfiaaal  Ttada  Caaaniaaion 
QTC)  in  laapoMa  to  a  laqnaM  fren  Oa  Houaa  of 
tafwaaaiilathai  Coaomittaa  on  Waya  md  I 
nrc  laport^ 


perceptions  of  "Made  in  USA" 
advertising  claims  and  conduct  a  public 
workshop,  and  to  its  Federal  Register 
notices  that  specifically  soUdted  public 
commenta.  ■<'  The  commenters  included 
approximately  182  individual 
consumers,  55  manufacturers  and  other 
corporations,  37  trade  associations,  7 
labor  unions  and  union-affiliated 
organizations,  26  members  of 
Congress,"  26  state  and  Federal 
Government  agencies  (including  a 
coalition  of  22  state  attorneys  general), 
2  consimier  groups,  2  nonprofit 
organizations,  and  5  others. 

The  written  commenta,  as  well  as  the 
discussion  at  the  public  workshop, 
focused  primarily  on  three  alternative 
standards  for  evaluating  U.S.  origin 
claims.  One  group  of  commenters 
favored  retaining  the  Commission's 
current  standard,  imder  whidi  a 
product  promoted  as  "Made  in  USA" 
would  have  to  be  "aU  or  virtually  all" 
made  in  the  United  States.  A  second  set 
of  commenters  favored  a  percentage 
content  standard.  Under  this  standard,  a 
product  could  be  promoted  as  "Made  in 
USA"  if  a  set  percentage  (generaUy 
50%)  of  the  cost  of  manufacturing  that 
product  was  attributable  to  U.S. 

C'uctirai,  and  the  product  underwent 
assembly  in  the  U.S.  A  third  group 
of  commenters  favored  some  versim  of 
the  substantial  transformation  test 
applied  by  the  U.S.  Customs  Service, 
such  that  any  product  "substantially 
transformed"  in  the  United  States  could 
be  labeled  "Made  in  USA." 

The  discussion  below  summarizes  the 
commenters  positions  on  the  costo  and 


'•Tha  onmnianta  hava  baan  fllad  on  the 
Conuniaaioa'a  public  raoord  aa  Documant  Not. 
Bia354«Xn01, 818354900002,  ate.  Tha  ooavnanto 
ara  citad  in  thia  nolico  by  tha  nama  of  tha 
conmiaatar,  a  ihortanad  varsion  of  tlia  cooonant 
numhar,  and  tha  taiavant  pag^*)  of  tha  ooannant 
a.(.,  Stanlay.  Me.  at  S.  A  mmpjata  Uat  of 
cominantara  ia  ^tpaodad  to  thia  notica.  Cnmmanta 
#1  throi^  #200  and  #332  through  f343  wara 
tobmittad  following  publicatioa  of  tha 
Commiaaian'*  Octobw  IS.  leSS,  and  April  26, 1996, 
fwktni  lagiilar  noticaa  aoliriting  public  commant 
Cnmmanto  #201  thiough  #281  and  #2*3  thiough 
#331  (thara  U  do  conmant  #292)  wva  Mfamittad  in 
raaponaa  to  madia  tonaiaga  prior  to  tha  Octofaar  IS, 
199S  notica.  but  hava  baan  addad  to  tha  public 
laoord  of  thia  mattar  bacauaa  thay  ara  ralavant  to 
tha  Comnriaaioo'*  conaidaration).  Tha  traoacript  of 
tha  pubUc  wortuhop  on  March  26  and  27, 1996  haa 
baan  plaoad  oo  tha  Ciwnmliaioo'i  public  racord  aa 
Docnmant  No.  B1904O3.  Rafaraocaa  to  «-««»«-«i- 
made  during  tha  worfcahop  ara  dtad  by  tha  naaa 
of  tha  spaakar.  tha  •paakar'a  afBliation.  and  tha 
raiarant  pag^a)  of  tha  timnacript  e^.,  Sanh 
Vandarwickaa  far  OT.  Tr.  at  80-61. 

Twanly-aix  commHitar*  filad  two  coaunanta 
aach.  In  laapooaa  to  tha  two  notica*  aoliciting 
public  cnmnwnt  and  aavwal  oommnnta  «ara 
tignad  by  mora  than  ona  Mwiuiiaiitar.  Monathalaaa, 
tha  total  nambar  of  camoientefs  ia.  ooincidaalally, 
tha  lanM  aa  tha  total  numbar  of  comoMnte  342. 

i>  In  addition,  fiva  othar  mambara  of  Coognaa 
far— 1  dad conunantt  from  thair  oonatitaanta. 


benefita  of  each  of  the  primary 
standards.  It  also  briefly  summarizes 
commenta  proposing  other  standards,  as 
well  as  commenta  supporting  and 
criticizing  the  guidelines  proposed  by 
the  Ad  Hoc  Group. '2 

B.  "AU  or  Viitually  AU"  Standard 

In  ita  October  18, 1995  Federal 
Register  notice,  the  Commission  sought 
comment  on  the  costa  and  benefita  of  ita 
cnirrent  "all  or  virtually  all"  standard.  In 
response,  most  of  the  commenta 
received  by  the  Commission  discussed 
this  standard,  either  to  support  it  or  to 
criticize  it 

1.  Commenta  Supporting  the  "All  or 
Virtually  All"  Standard 

Approximately  147  individual 
consumers  and  73  other  commenters 
supported  the  current  "all  or  virtually 
all"  standard.'^  These  include  a 
coalition  of  22  state  Attorneys 
^General.i^  13  members  of  Congress.*'  6 


■'Bacauaa  tha  Ad  Hoc  GrtNip't  propoaad 
guidelinaa  (comment  #183)  ware  •ufarnitted  to  the 
CommiMion  on  tha  Uat  day  of  tha  comment  period, 
they  ware  not  ganarally  available  for  commant  and 
•oma  intaraalad  pertiee  may  not  have  had  the 
opportunity  to  rariew  them  baioia  submitting  their 


"Although  not  axpraesly  identifying themaelvea 
aa  supportaia  of  tha  "all  or  virtually  all"  standard, 
at  leael  two  rommeniers  urged  the  Csmmiasion  to 
adopt  a  parrantaga  hasert  standard  that  would 
require  that  prodncto  ba  made  with  et  leest  90% 
liomestic  ports  and  labor  in  order  to  ba  called 
"Made  in  USA."  BiU  Haley  a  Aaeodatee,  Inc 
("Haley").  #128;  G.a  Bean.  Inc  ("Bean").  #36 
(sufaoiitted  by  the  Americen  Pet  Producto 
Manufacturers  Aaaociatioo.  Inc.,  of  which  G.G. 
Been  ia  a  mamher,  tha  trade  asaoriation  itaalf  took 
no  poaition  on  tha  approfiriate  standard  far  Made 
in  USA  claims).  For  purposes  of  this  summary,  the 
Commission  hes  trs^ed  these  comments  as 
supporting  an  "all  or  virtually  all"  standard. 

■4The  oooment  origiiially  submitted  to  the 
Commission  on  behalf  of  tlM  Attorney*  General  was 
signed  by  tha  Attamaya  Ganaral  of  the  sUtee  of 
Califamia.  Connecticut  Florida.  Hawaii.  Iowa. 
Kanaaa.  Maryland.  Michigan.  Miaaouri.  Nevada, 
New  Hamp^iire,  New  York.  Ohio.  Rhode  Island. 
Waahington,  and  Waat  Virginia  (" AGe'l,  #43. 
Following  the  snbmiaaion  of  comment  #43.  the 
Attorney*  Gennal  of  the  steles  of  Olinoi*.  #185. 
New  )sney.  #138.  North  Carolina.  #114, 
Pennsylvania.  #134,  Tinmsisi.  #122.  and 
Wiscowain.  #1S1,  Joined  in  the  coalition  comment 
A  follow-up  stataiiieiit  by  the  Attorney  Ganaral  of 
Connecticut  on  behalf  of  tha  coalition  wee 
submitted  at  tha  opening  of  the  public  workshop, 
and  is  included  in  the  public  laoord  as  commant 
•343. 

»  U.S.  Rap.  John  0.  Oii«aU  ("DlnfsU'').  #1S3: 
MS.  Repw  Petar  Owrtsch  ("Oautach").  #340c  U.S. 
Rap.  Dab  I.  Kildaa  rnidaa'1.  •333;  U.S.  Rep.  Jetry 
Uecdta  ("Uacdta*').  #337;  U.S.  Sen.  Cerl  Uvin 
rtevin").  •332;  US.  Rep  Donald  A.  Manaullo 
rMansnllo'n.  •334;  U.S.  Rap.  Carloa  J.  MooAaad 
("Moorfaand").  •saO;  tJA  Seas.  Carol  lloaaley- 
Bnnn  and  PMl  Stowa  ("Moaafay-Btia/Siawo"). 
•341:  U.S.  Rap.  Giann  Poahvd  ("Paahwd")>  liX 
MS.  Rap.  laoMa  K  QaiUen  rXhiilfaal.  •18S:  U.S. 
Rap.  Cbaflaa  a  Taylor  rrayfaO.  •188:  U.S.  RapL 
I  A.  Tfeafloant.  Jr.  rnaflcnt").  •144, 


trade  associations.**  7  labor  unions  or 
union-affiliated  organizations.*'  23 
manufacturers  and  other  corporations.** 
a  consumer  group,**  and  a  local 
political  club.^ 

The  large  majority  of  consiuner 
commenta  supported  the  current 
standard  or  some  other,  similarly  high 
standard.  Typically,  individual  > 

consumer  commenteis  stated  that 
"Made  in  USA"  should  mean  "Made  in 
USA."  Many  also  stressed  that  they 
wish  to  buy  American  producta,  and 
expressed  concern  that  if  the  standard  is 
lowered,  they  may  be  deceived  into 
buying  a  product  that  was  not  really 
made  in  me  USA.  The  following 
comments  capture  the  flavor  of  many  of 
the  individual  consumer  comments: 


Please  do  not  change  the  definition  of 
"Made  in  USA."  "Made  in  USA"  means 
predaaly  that — manufactured  on  American 
■oil,  by  Amarican  mracksrt,  with  Amarican- 
made  matariala— 100%" 

How  vrill  w«  know  what  country  made  part 
or  all  of  any  itam,  or  what  was  compietaly 
made  hare,  inr.hiding  raw  materials?  Can 
anything  be  dona  to  stop  this  action 
(rhenging  the  Standard]  on  tha  part  of  die 
FTC?» 

Amarican  conaumars^vho  wish  to 
purchase  goods  which  are  domestically  made 


>•  Alabama  Textile  Manufacturers  (" ATM^.  flZ: 
Amsrioan  Hand  Tool  Coalition  ("Amarican  Hand 
Tool").  #01.  #186;  American  Textile  Mennfai^iring 
bistitute  CATMr).  #92.  #171;  Crafted  With  Pride  in 
USA  Council.  Inc  ("Grafted  With  Ptida").  fSS. 
#176:  National  Knitwear  a  Sportswear  Aaaociatiaa 
(■74KSA").  #83:  TUe  Council  of  America,  kc 
CTXIA").  •161. 

'^Jelfanan.  Lewis  ft  St  Lawrence  Countiea 
CsDtral  Trade  a  Leber  Council.  AFUdO  ("AFL- 
ao/jeffaraan").  •146:  thifan  Label  a  Ssrvioe  Ttadee 
Dept.  AFUaO  CAFI/430/ULSTD").  •48: 
Fnginears  Politicel  Action  Committee  ("EPAC), 
•333;  Intarnatiaoal  Brathariwod  of  Teemaiars 
("mr*),  #107:  Intamatfaw^  Leethar  Goods.  Pfaatics. 
Noviaky  *  Sanrioa  Workera'  Union.  AFL-OO/CLC 
("ILGPMSWU"),  #80:  United  Auto  Workers 
("UAKn.  •SS.  ^174:  Ratirsd  Workara  Council. 
Region  1-A.UAW  (Buy  American  Union  Label 
Committae)  COJAW/RWC").  •33. 

"Bean.  ySS;  Capital  Mercury  Shirt  Corp. 
("Cqrital").  •9;  Steel  Techaologiee  ("Steal 
Terhnnlogiee"X  #152;  CenlsrriUe  Lumber  Ca 
(ettachad  to  anbmisetnn  of  MS.  Rap.  Bd  Bryant) 
("Cantarvllla'n.  •145;  Daare  a  Ca  ("Deere").  •87; 
Diamond  Chain  Ca  ("Diamond  Chain*!.  •SS; 
DyiMcraft  Industries  ("DynKaaft").  •45,  •173; 
Bst«ving  Manufactnrii^  Ca  ("Batwii^").  •179; 
Hagsr  Hii«s  ("H^ar"),  •180;  Haley.  •128;  hnpraaa 
bidiiatriae  Ctapnm").  8308;  Ladwfa  Steel  Ca 
("LacUda").  8143;  PDrtaR»,  Inc.  and  Magasark 
Corp.  ("Partsroo/Magaaack"),  •132;  Predsioo— 
Kidd  Stad  Ca;  (Prsciaion-Kidd"),  ^142; 
Summitrilla  TUee.  Inc.  ("SunmitviDe").  •162: 
TUeworks  pTUawarks"),  •ISS:  Tompkins  Brathars 
Ca.  bK  ("Tompkins").  ^157:  Vaughan  k  Buabnell 
Manufaciuring  ("Vaughen  *  Bushnell").  •97.  ^191: 
Weldbaod  Coqi.  ("WaUbend").  ^190;  Warner  Ca 
("Wamar").  •129;  Waatom  Foiga  Corp.  (Weatsm 
Forgs"),  ^49;  Wright  Tool  ("Wrighr),  84a 

••Qtisan  Action  ("Cttixen  Action").  •ISl 

»)efhr*on  Damoaatic  dub  of  Flushing,  NY 
Otbrson  Democrstic  Qub").  #61. 

t>  Virginia  Hoover  T'Hoover").  #S.  at  1. 

"  Helen  Menehen  (attached  to  stibmisaion  of  MS. 
San.  Dianne  Fainataia)  ("Manahan").  •20a 


wrill  clearly  be  hampered  from  doing  ao  if  the 
labels  on  those  goods  are  ambiguous  and  may 
not  mean  what  they  say.  Please  do  not  allow 
this  to  happen.^ 

Other  supporters  of  the  "all  or 
virtually  all"  standard  warned  that 
altering  the  current  standard  will  lead  to 
consumw  deception,  or  at  least 
consumer  confiisicm,  because  the 
cunent  standard  is  most  consistent  with 
consumer  perception.  Qtizen  Action, 
for  example,  stated: 

Should  the  FTC  [change  the  "all  or 
virtually  all"  standard],  it  is  clear  to  \u  that 
a  situation  «rould  exist  in  which  the  'Mad« 
in  USA'  label  means  one  thing  in  regulaticm 
and  something  very  diffarent  in  the  minds  at 
consumers.  The  confusion  that  would  be 
created  would  directly  contradict  the  primary 
purpose  of  utilizing  labels  to  provide  an 
efEective  consumer  infonnation  tooL>* 

These  commenters  argued  that  the 
consumer  perception  evidence  before 
the  Commission  demonstrates  that 
many  American  consumers  interpret  a 
"Made  in  USA"  label  consistent  with 
the  "all  at  virtually  all  standard." 
Consumers,  according  to  these 
commenters,  believe  that  a  product  that 
is  labeled  "Mads  in  USA"  is  entirely 
made  in  the  USA,  not  merely  assembled 
in  the  U.S.  of  foreign  parto.23 

Many  commenters  ravoring  the 
current  standard  further  asserted  that 
consumer  perception  surveys 
demonstrate  that  "Made  in  USA"  is  a 
matorial  claim  to  the  vast  majority  of 
American  consumers.  For  example,  the 
American  Hand  Tool  stated  that  all  of 
the  surveys  presented  at  the  public 
workshop  indicate  that  consumers 
consider  a  "Made  in  USA"  label  to  be 
important  when  maUng  purchasing 
decisions.^  Accordingly,  these 
commenters  concluded  consumers  want 
to  know  if  a  product  is  made  entirely, 
or  only  partiaUy,  in  the  United  States 
and  choose  to  purchase  producta  fiilly 
made  in  the  United  States  for  quality 
reasons,  to  ensure  that  the  product  was 
not  made  by  exploited  Mroikers.  and  to 
support  the  U.S.  economy  and  U.S. 
workers." 


**aacia  Goaasks  CX^males"),  8113. 

>«atizen  Action.  flSl.  at  2. 

*»See.  04.,  Omtb.  #S7.  at  2  (citing FTC  1991 
oonsumsr  psrcaptiop  study  showing  that  77%  of 
buying  public  believed  thet  "Itfada  in  USA"  ckima 
mean  "all  or  nearly  all"  of  a  finished  product  waa 
mannfactnied  in  MS.\;  aas,  •43  at  a-4  (dtii^  1991 
FTC  consumer  peroqition  stndy).  ^343  Dynactaft 
•45,  at  1-2  (citing  1901  FTC  mnaiimsr  perception 
study).  ^173,  M  2-3, 5. 7;  AmsricanHand  Tool.  •91. 
at  6;  8186.  at  2. 7;  Diamond  Chain.  855.  at  1;  MCS*. 
•S3,  at  2;  Waalera  Forgs,  849.  at  1 ;  Vaughan  ft 
BuahneU,  897,  at  3;  LwMe,  #143,  et  11;  EHf^ril. 
•153.  et  2. 

*•  American  Hand  Tool.  •188.  at  6.  n.2. 

I*  Sas;  *(..  AGs,  843.  at  4  (1991  FTC  conaamar 
perception  study  showsd  rsepondants  prafarred 
U.S.  products  becsBse  buying  USA  support* 


Several  advocates  of  the  "all  or 
virtually  all"  standard  admowdedged 
that  today's  maiketplaoe  is  a  moce 
global  one.  but  argued  that  this  has  not 
caused  consiuners  to  change  their 
perception  that  producta  advartbed  or 
labeled  "Made  in  USA"  contain  all  or 
virtually  all  domestic  materials  and 
labor.  Indeed,  some  of  the  suppoften  of 
the  current  standard  maintained  that  the 
fact  that  consumers  may  be  aware  of 
increased  globalizatian  of  production 
makes  unqualified  "Made  in  USA" 
claims  more,  not  less.  «igpifi«nt  The 
coalition  of  Attomejrs  GaMfsl  ««pl*iiuMl 
it  thusly: 

As  the  perception  po«rs  that  Amvica  is 
losing  jobs  due  to  a  Ariwlring  manufaduilng 
base,  and  the  availability  of  truly  U.S.A. 
products  declines,  the  fact  that  a  product  is 
Made  in  the  USA  bsoomss  incmaingly 
valuable  to  consonns  wiw  wfafa  to  biqr 
American.  In  such  a  climate,  we  bdieva  it 
becomes  more,  not  leas,  important  to  ensure 
that  manufacturera  are  not  using  deceptive 

rlaiitw  •    •    •  M 

A  nimiber  of  supporters  of  the  "all  or 
virtually  all"  standard  disputed  ditiai' 
assertions  that  it  is  nearly  impossible  to 
comply  with  the  standard.  They 
empnasiXBd  that  some  companies  f»" 
ana  do  produce  producta  that  are  "all  or 
virtually"  made  in  the  USA.^*  These 
commenters  aisued  that  lowering  the 
standard  would  penalise  producers  vidio 
ara  able  to  label  their  producta  as  "Made 
in  USA"  under  the  cunent  standard, 
and  would  reward  companies  who 
purchase  foreign  materials  or  use 
Kneign  labor.  Diamond  Chain  Co..  a  U.S. 
manufacturer  of  precision  roller  chains, 
for  example,  wrote: 

Being  sole  to  make  an  niwiiiaHffad  Made  in 
USA  dafan  inr  a  product  widi  M  tttde  «  50% 


economy  and  kaapa  Amsricaaa  working  Vaaghaa 
a  Buahnall.  897.  at  2  (ceasaB*n  look  far  BMk*  ia 
USA  Idbel  to  Mwae  thsraaatvss  of  a  Mgh-quality 
tool  and  to  aiiaees  support  far  •' 
iMnufantsring):  Wtigta.  840.  at  1 1 
in  USA  detlnitfaa  would  no  loagsr  sMctly « 
U.S.  workaanahip):  dated  M^  Pride.  «88.  at  2 


*'  poaltlve  peroeptionof  the<|aallty  of 
I  in  USA  apperel  and  home  tagdilee:  UAW/ 
RWC  33.  at  1-2  (Would  be  aaaOagi  to  alkiw  any 
part  of  any  product  to  baseactioosdhy  Made  in 
USA  labri  if  made  ia  fareign  aatioBS  Iqr  I 
I  undsr  daplorahla  conditioae). 


■•  AGe.  843,  et  2.  See  oieo  1 
Bndierhood  of  Teamalsrs  ("IQn  tte  face  of 
globalisatiaa.  ooamimar*  can  appsadata  ava 
the  detarminattnn'of  a  company  to  rstain  i 
jofaa  aad  nae  Arasrican  matsrial*'^  nrr.  flO?.  at  4: 
Poahafd.^l63.atl. 

»Sas;  a.^.  QJCDBond  Chain.  655;  VaaghMi  a 
Bushnell.  897,  at  2  (aamnfactmars  hand  toola  that 
meat  standard):  TUeworks,  SISS.  at  1  (eoly  5%  of 
ita  taw  materials  ars  proctnod  abroad);  Waibaad. 
•190  (mokae  fitting*  in  U.S.  withoM  dapaadiag  oa 
faroign  matarial*  or  labor);  Amsricaa  Hand  Tool. 
•01,  at  5  (CoaUtioa  Bsaiber*  have  mad*  and 
oootinna  to  make  hand  took  ttat  neat  coRsat 
standard),  fiaa.  at  2-3;  DiagsU.  •isa.  at  a-3: 
DingaU.  at  2;  UAW,  ^174.  at  1. 
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domeatic  cootsnt  bsnafits  the  mamifacturw 
of  that  product  by  allowing  customaTS  to 
beliaive  that  manu&ctuier  contributes  much 
graatar  cuppoit  to  the  domestic  economy 
than  is  actually  the  case.  The  manufecturar 
of  a  product  with  95%  domestic  content  is 
p«n«li»»H  because  he  or  she  has  incurred  the 
coat  of  finding  and  developing  domestic 
souicea  of  supply  that  the  manufacturer  of 
tha  lower  domaetic-content  product  has 
not* 

Many  suppoitos  of  the  current 
standard  assoted  that  the  standard 
furthos  investment  in  U.S. 
manufacturing  and  creates  secure  jobs 
in  this  cotmtry.  Accordingly,  lowering 
the  standard  would  lessen  the  incentive 
that  companies  have  to  use  U.S.  labor 
and  U.S.  product  components. 
American  jobs,  these  commenters 
concluded,  would  be  jeopardized  as 
companies  rely  more  and  more  on  less 
expensive  foreign  sources.  The  United 
Auto  Workers  noted: 

The  incraasing  globalization  of  production 
baa  led  to  the  incorporation  of  foreign 
matarials,  parts  and  components  into  moat  of 
the  products  made  by  UAW  members.  In  too 
many  casas,  VS.  firms  use  foreign  inputs 
solely  to  inuaasu  their  profits,  which  comes 
at  the  axpenaa  of  American  joba.  When 
fareign  procunmact  romaa  from  the 
subsidiariaa  of  the  U.S.  firm,  the  adverse 
impact  on  American  joba  is  a  direct 
sufaetitutkio  of  ioreign  labor  for  domestical 

Other  ooounenters  contended  that  the 
"all  or  virtually  all"  standard  should  be 
maintained  because  it  gives  clear 
guidance  to  those  wishing  to  make  a 
"Made  in  USA"  claim.  The  coalition  of 
Attomeys  Generml.  for  example. 
commented: 

Due  to  tbs  incraasing  relevance  and 
popularity  of  Madia  in  the  U.S.A.  claims, 
consumars,  manulacturars  and  law 
anfarcament  agnnriai  need  dear  and 


I  CkaiB.  MS.  at  2.  Sae  alw  Micfaad  S. 
ISaahaw  and  Braaal  R.  Rollins  (attached  to 
mteateiaa  of  U.S.  San.  John  a  RockafeUw  IV): 
("Hhiahaw).  MS  (feaocfaiaaaa  of  V.S.  contpany  that 
■alls  pnducts  tndy  nada  in  U.S.  will  ba  at  a  paal 
disailiaiilagi  aaain(  aftinst  ooaapatitiofs  wIm  will 
ba  able  to  claim  that  importad  pioducta  they  tall  are 
made  in  the  DnitKl  Stataa):  Bean.  #36  (uaa  of  Made 
in  USA  labai  wfaara  product  U  not  100% 
maBofacliifed  in  VS.  inoaaaaa  profits  of  campaniaa 
uaing  inacmrala  labaUng):  OingaU.  »153.  at  2; 
Poahard.  t1S3.  at  1;  Ertwing,  #179.  at  1. 

"  UAW.  #93.  at  1.  See  oiao  AFL-OO/ULSTD.  t4». 
at  4  (daoaa  that  «wtf  to  dilute  Mada  in  USA  claim 
are  rnmpantaa  that  have  daatiojiad  joba  in  U.S. 
aoviag  all  or  part  of  tfaair  nanufKrturing  oparatioiu 
to  the  Third  World  far  kmw  w^  and  hi^ 
pcoAli):  Bitwing.  #179.  at  l  (kmwing  ttandard 
would  iotca  domaatic  manufactums  to  impart 
oompooaats  to  moain  cwnpetiUve,  afbcdvaiy 
shippfag  UA  loha  oiMiaaa. Traflcant.  #144. at  i 
(diluting  tha  Maodvd  would  have  a  nagsthra  impact 
on  VS.  wockan):  BT  #107.  at  3  (coosuman  will  not 
uae  power  to  buy  productt  that  ara  "Mada  in  USA" 
If  they  do  not  know  what  that  means:  would  coat 
VS.  joba):  QuiUan.  #168.  at  1:  Taylor.  «16«.  at  1; 
Van^  ft  Buahnall.  #«7.  at  4,  #191.  at  1:  American 
Hutd  Tool.  #91.  at  5. 10;  Piadstai-Kidd.  #142.  at 
1:  CaolarviUe.  #145.  at  1. 


authoritative  guidance  regarding  their 
meaning.  .  .  .Accordingly,  we  urge  the  FTC 
to  promulgate  a  regulation,  or  an  enforcement 
guideline,  incorporating  the  FTCs  current 
standard  that  requires  products  unqualifiedly 
represented  to  be  S4ade  in  the  U.S.A.  to  be 
asaembled  all.  or  virtually  all.  within  the 
U.S.  A  using  all.  or  virtually  all.  U.S.A. 
component  parts. '^ 

Finally,  several  supporters  of  the  "all 
or  virtually  all"  standard  contended  that 
it  is  not  necessary  to  change  the 
standard  in  order  to  permit  sellers  of 
products  made  with  some  foreign  parts 
or  labor  to  inform  consumers  of  their 
products'  U.S.  content.  These 
commenters  argued  that  sellers  are  free 
to  make  qualified  claims  for  such 
products.  As  U.S.  Representative 
Traficant  stated,  the  "FTC  and  Congress 
have  not  precluded  any  manufacturer 
with  such  foreign  content  or 
involvement  from  choosing  to  advertise 
or  label  their  products  as  Made  in  USA 
so  long  as  they  qualify  that  claim  [e.g., 
'Made  in  USA  of  foreign  and  domestic 
components')."  "  Deere  &  Co.  further 
stated  that  if  such  alternatives  are  not 
acceptable  to  these  companies,  "that  is 
reflective  of  the  importance  of  the 
claims  based  cm  consumer 
expectations."** 

in  a  similar  vein.  Diamond  Chain  Co. 
maintained  that,  although  it  is  more 
difficult  and  expensive  to  make 
qualified  claims  for  pnxlucts  that  are 
not  Mfholly  domestic,  it  is  also  "a 
substantial  sales  benefit  to  be  able  to 
make  unqualified  Made  in  USA  claims." 
so  that  the  issue  is  reduced  to  a 
"legitimate  cost  vs.  benefit  business 
decision."  '>  Thus.  Diamond  Chain  Co. 


"  AGa.  #43.  at  12-13.  See  also  UAW/RWC  #33. 
at  1-2.  (currant  standard  is  "simpla  and  hooaat" 
and  coat  to  dnmaatic  aanmaroa  in  imtntaining 
itandard  Is  minimal);  Daare.  #S7,  at  2;  Vaughan  ft 
Buahnell.  #97. 

ss  Traflcant.  #144.  at  1,  S«  Alto  Oingall,  #153.  at 
1:  Taylor.  #169.  at  1:  Citizen  Action,  tlSl,  at  2: 
Lavin,  #332,  at  1;  )«anne  Archibald  for  American 
Hand  Tool.  Tr.  at  231-232  ("peopla  saem  to  be 
ignoring .  .  .  that  there  is  a  choice.  You  can  make 
an  unqnaHfted  claim  if  you  meet  that  standard,  but 
you  bava  full  diaoetion  to  make  qualified  claims 
and.  in  fact  to  tell  the  oonsumen  whatever  is  tha 
domeatic  content  of  your  product  So  it  isn't  as  if 
it's  an  eithar/or  choice.  Than  are  many  variations 
that  you  can  develop."). 

*<Oea(a.  #57,  at  2.  See  alto.  AGa.  #43.  at  6 
(manufactures  can  still  take  advantage  of  tact  that 
a  significant  portiao  of  product  is  mada  in  U.S. 
under  FTC  standard:  manubctuien'  insistence  that 
consumars  understand  that  products  represented  as 
mada  in  USA  have  substantial  foreign  content 
cannot  be  raconcilad  with  their  separate  claim  that 
disclosure  dilutee  tha  attiactivenaas  of  the  made  in 
USA  claim):  American  Hand  Tool,  #186.  at  5 
(qualified  claims  protect  consumers'  interests, 
wiiile  accommodating  companies'  desira  to 
advertiae  tlia  U.S.  content  of  their  products):  UAW. 
#174,  St  1;  AFIX30/ULSTD,  #48.  at  4.  But  tee 
Vaughn  ft  Bushttall.  #97,  at  4  (supporting  current 
standard,  but  stating  tliat  qualified  claima  would 
gmoreto  ooofuaion  among  band  tool  consomsrs). 

w  Diamond  Chain.  #55.  at  2. 


asserted  that,  if  a  pnxlucer  wants  the 
advantage  of  the  lower  cost  of  foreign- 
produced  materials  and  components, 
the  company  should  balance  that  benefit 
against  the  cost  of  not  being  able  to 
make  an  tmqualified  "Made  in  USA" 
claim.  Conversefy.  if  a  prtxlucer  wants 
to  take  advantage  of  making  an 
imqualified  "Made  in  USA"  claim,  the 
company  should  balance  that  benefit 
against  the  cost  of  finding  and 
developing  the  domestic  source.^ 

2.  Comments  Opposing  the  "All  or 
Virtually  All"  Standard 

Many  of  the  comments  received  by 
the  Commission  criticized  the  "all  or 
virtually  all"  standard  as  being  too  strict 
and  tuged  the  Commission  to  lower  it. 
In  addition  to  those  commenters  who 
argued  in  favor  of  the  other  standards 
discussed  below,  at  least  15  commenters 
who  did  not  indicate  a  preference  for  a 
specific  alternative  standard 
nonetheless  expressed  their 
dissatisfaction  with  the  current 
standard.^'' 


**  U.  Some  commenters  did  not  explicitly 
support  the  "all  or  virtually  all"  standard  but 
neverthalass  cited  the  benefits  of  qualified  claima. 
See,  e.g..  Brother  International  Corp.  and  Brother 
Industries  USA.  Inc.  ("Brother"),  #100  at  2 
(quaUfiad  clainu  "provide  an  effective  and 
nonburdansome  allamative  tor  advertisers  who  do 
iMit  wish  to  undertake  whatever  burdens  may  apply 
now  or  in  tha  future  with  respect  to  unqualified 
claims  for  products  that  are  not  made  entirely  with 
U.S.  labor  and  U.S.  components.")  KX,  Ltd. 
("BGE").  #60.  Exhibit  A.  at  3  (In  moat  caaes,  "thars 
would  be  little  dUBcuhy  in  making  truthful 
comparative  or  qualified  claims"  that  reveal  a 
product  is  not  entirely  made  in  the  U.S.,  provided 
that  tha  claims  ate  simple  and  that  all  relevant 
govemmant  sgenriei  have  the  seme  requirement); 
Cranston  Print  Works  Co.  ("Crantsoo").  #38.  at  3 
(foreign  custom  officials  would  not  prohibit 
qualified  "Made  in  USA"  claims,  and  even  if  they 
did,  difiarant  label  systems,  one  for  domestic  sales 
and  one  for  export  salaa  would  not  be  problematic); 
U.S.  Customs  Service  ("Customs"),  #29,  at  5-6, 7 
(suggeating  qualified  claima  may  be  appropriate  for 
goods  substantially  transformad  in  the  United 
Stataa  ham  imparted  components  and  noting  that 
Canadian  Customs  accepts  various  forms  of  msrking 
for  goods  of  NAFTA  pariisa,  including  "Mada  In 
USA  with  foreign  components"):  American 
Advertising  Fedaratioo  ("AAF")  #100.  5-6  (a 
flexible  standard  "whereby  a  manu&cturer  has  the 
sbility  to  make  specific,  qualified,  and  substantiatad 
claims  about  a  product"  would  "further 
competition  based  on  American  content  of 
products,  ss  well  as  increase  consumer  knowledge 
by  allowing  more  qualitative  infonnation  into  tha 
marketplace.")  See  alto  Office  of  tha  Oiatrict 
Attorney.  County  of  Senta  Gruz.  CA  (attached  to 
submission  of  National  Association  of  Cotuumer 
Agency  Admhiistratars  ("Santa  Cruz  DA"),  #137 
(cMar.  short  disdoautaa  such  as  "USA  S0%"  on 
labels  ««ottld  be  prsfKable;  consumers  most  likely 
view  "Assembled  in  USA"  as  suggesting  a  product 
with  a  mafority  of  foreign  content;  print  ads 
logically  would  have  mora  complete  disclosures  of 
percentages  and  where  a  product  is  sssembled). 

>' American  Electronics  Association  ("AEA"). 
#87:  American  International  Automobile  Dealers 
Association  ("AIAOA"),  #85;  B(X,  #60;  Johnson  ft 
Murphy  ("Johnstan"),  #324;  iCoraa  Fair  Trade 
Cnmmlssion  CICFTC").  #141;  Pnoaaeed  Plastic 


Several  of  the  (xmunenters  opposing 
the  "all  or  virtually  all"  standard     , 
asserted  that  the  standard  is  no  longer 
nonsistmit  with  consumer  pen»ptian. 
According  to  these  comments, 
consumers  understand  that,  in  today's 
globalised  markatplaoe,  there  are  few 
purely  domestic  products,  and  that 
therofore,  ctmsiunen  do  not  perceive 
products  advertised  or  Idieled  "Made  in 
USA"  as  containing  all  or  virtually  all 
domestic  materials  and  labOT.^s  For 
example,  the  Footwear  Industries  of 
America.  Inc.  stated: 

We  believe  that  the  modem  Amnican 
consumer  doea  not  assume  that  a  "Made  in 
USA"  label  means  100  percent  domestic 
content  There  can  be  no  doubt  that  such 
consumeri  realize  that  the  United  States 
imports  a  lafga  variety  of  raw  materials  and 
oampooents  nor  use  in  the  manufacture  of 
finlaned  goods.  They  obtain  this  knowledge 
from  information  available  in  the  media  and 
from  their  own  experienoB  wrarldDg  in 
industries  more  and  more  raliant  on  foreign 
parts.'* 

Similar  views  were  voioed  by  United 
Technologies  Carrier 

Consumers  racognize  that  the  globalization 
of  prodtxrtion  and  assembly  is  so  far 
advanced  today,  that  it  is  (Ufficult  to 
recognize  any  one  particular  country  as 
parent  to  that  product  Canaai)ueiitly. 
consumars  realize  tliat  it  is  rare,  and  virtually 
impoasible.  for  a  product  to  be  "100%  Made 
inU.S.A"«> 

A  number  of  commenters  further  dted 
consumer  perception  studies  as 
indicating  that  ctmstuners  do  not 
believe  that  "Made  in  USA"  refiers  only 
to  products  made  with  all  or  virtually 
all  dranestic  labor  and  materials.*' 


Company  ("Pmcessad  Piasdc"),  #167;  U.&  San. 
William  S.  Cohan  (Xohan'^.  #199;  VS.  Rape. 
loaMth  P.  Kennedy,  Edward  ^  Markay,  and  Richard 
Naal  ClCennedy^,  #67;  U.S.  Reps.  NeU 
Abarcnmbie,  Petar  Blute.  Merty  Median,  John 
)oaeph  Moekley,  and  John  W.  Oivar 
r  Ahanamhia''),  #25. 

*•  Sea.  e^  Brown  and  WUUamaoa  Tobaooo  Ca 
("BftWn.  #96,  at  2  (carrent  standard  is  incoosialant 
with  mnstimar  aaqMctadans);  Compaq  CoaqHitar 
Corp.  (Xonpaq"),  #62.  at  2  (conaumats  of 
ekiMnic  products  tsnd  to  be  both  technologioBUy 
savvy  and  reeaonabty  weU-lnformad  about  the 
glohaHMtion  ol  the  etoctronica  hidustry); 
Caterpillar,  bic  ("CatarplUar^).  #104.  $t  2; 
Minnaants  Mining  and  Manufacturing  Co.  ("SM"). 
•88.  at  14. 

**Footwear  faidnstriaa  of  Amarioa  (TIA").  #52.  at 
1.  #177,  at  2-3.  See  oho  SM.  #98.  at  10, 14; 
Automodva  hrto  RabnildHS  Asaocietion 
("APRA"),  #30,  at  5;  Footwear  Dislributars  and 
Ratailars  of  America  ('FINtA'').  #27.  at  2.  #172.  at 
1-2;  Natiooal  Council  on  faitamational  Tnde 
Dsvelopment  TNCITD").  #89.  at  S;  New  Balance 
Athledc  Shoe.  bic.  VVew  Belance").  #44,  at  3; 
Sunbeam  Corp.  ("Siinhsam"),  #39.  at  2;  Toyota 
Molar  Sales  USA,  Inc.  Cn'oyolB"),  #28,  at  3. 

4*Unitsd  Teduoiagiea  Carrier  ("UTC").  #94,  at  2. 

«>Sase4..  FIA.  #S2.  at  1  (1901  FTC  oonsumer 
perception  study  found  that  approadmatoly  one  half 
of  raapondents  believed  "Made  hi  USA"  dabn 
meant  lass  then  80%  of  parts  and  labor  ware 


Several  oonunenters  aigued  that  the 
curremt  standard  does  not  reflect  cuirent 
manufacturing  and  global  sotm±ig 
practices  of  U.S.  firms.^  These 
commenters  maintained  that,  because 
the  standard  requires  such  a  high  tl^ree 
of  domestic  content  and  domestic  labor, 
few  companies  are  able  to  meet  it  in 
today's  world  market  Packard  Bell 
Elecbonics.  far  example,  hi^ilighted  the 
problems  associated  %rith  trying  to 
obtain  U.S.Hnade  components  for  its 
products: 

In  many  industries,  and  particulariy  in  the 
consumer  electronics  area,  some  types  of 
components  are  not  manufacturad  at  all  in 
the  U.S.,  or  an  domestically  manufactured  in 
stich  small  quantities  that  it  is  inqmasibls  to 
obtain  the  volume  of  U.S.-made  conipoDen& 
necessary  to  support  large  manufactiuing 
Intentions.** 

These  oomnwmters  contended  diat  a 
standard  that  is  unattainable  for  so 
many  industries  no  Itmger  makes 
sense.** 

Many  of  the  commenters  opposed  to 
the  "all  or  virtually  all"  standard 
asserted  that  the  strictness  of  the 
standard  deprives  manufacturers  of  a 
selling  tool  that  (xxild  help  preserve 
American  Jobs  and  that  qtiaUfied  claims 
are  not  an  adeiiuate  remedy  to  this 
problem.  Manufacturers  who  assemble 
products  here  of  foreign  and  domestic 
components,  they  argued,  cannot 
sufGkdently  distinguish  themselves  frtm 
manufactiuers  widi  lower  (or  zero) 
domestic  content  imless  they  are 
pennitted  to  use  "Made  in  USA"  claims. 


domaetic).  #177,  at  2  (198S  FTC  i 
paroaption  study  Indlrlas  diet  only  an 
Insignificant  minority  of  coastimsii  undawtand 
"Itiade  fat  USA"  dabm  to  mean  diet  aU  or  virtually 
all  ofa  prodacf s  labor  and  mafia  Is  are  of 
dooaatic  origfai);  Rubber  and  Plastic  Footwear 
ManofKtimrs  Assodetiaa  dtPFMA'^,  #178,  at  1 
(1995  FTC  coasomar  pateaptiaB  study  feund  dtat  a 
majority  of  pattidpaiiis  wars  willing  to  accept  a 
"Mads  in  USA"  ctahn  on  products  that  contained 
a  significant  amount  of  iionign  parts,  provided  the 
product  was  assenbled  hi  tha  IXS.);  Bicycle 
Mamifsctuiws  AssoicletioB  of  AmsricB  ("BMA*^ 
#195,  Appendix,  at  1  (1995  FTC  oonsumer 
parceptioB  study  indicelas  that  only  an 
faitignillcant  minority  of  oaasnmsn  undsrstand 
"Made  in  USA"  to  maan  that  100  paroaat  of  a 
product's  parts  and  Uxir  ars  of  U.S.  origin). 

«*Sae.  e.g..  Compeq,  #62,  at  2:  Kanitedy.  #87,  at 
2;  U.S.  Rap.  dan  Browdar  ("Brawdar").  #119,  at  1; 
U.S.  San.  |ohn  Kany  riCairy"),  #88.  at  1;  Toshiba 
America  Electnmic  Cnmponenta.  Inc.  ("Toshiba''), 
#34.  at  2-3. 

opadutd  BeU  Elscdanics  (Tackard  BeU"),  #64, 
at  2. 

**  See.  e^..  Polaroid  Ce.  CToiaroid"),  faa  et  4- 
5;  Toyota.  #28.  at  5  (no  motor  vehicle  s(dd  fai  the 
U.S.  would  meet  dw  "all  or  viitually  all"  standard): 
Sunbeam,  #38,  at  2  (n^iile  nienular.tMfed  or 
sssenihleH  in  the  VS..  a  nambar  of  its  products 
cannot  ba  advertised  as  "Mada  fat  USA"  bacaasa 
aoma  small  component  is  souroed  hem  oversees); 
AIADA,  #85.  at  2  (no  vahicb  fat  mass  production 
today  U  HMda  with  vhtually  all  U.S.  parts):  U.S. 
Rap.  Jamss  B.  Lai«lay,  Jr.  ("Loivky").  tllS. 


In  its  comment,  Stanley  Works 
contflDded  that  imposing  the  cuirsnt 
stantlaid  would  require  many 
companies  to  stop  rJ^iming  their 
products  are  "Made  in  the  USA"  and 
thereby  mislead  consumers,  who  would 
be  unaware  that  imp<xtant  attributes  of 
tools,  such  as  fit  and  durability,  were 
attained  in  American  plants  through  the 
labor  of  American  woricars.  **  Sinmariy, 
the  American  Electrcnics  Aasodation 
maintained  that  the  current  standard 
"produces  a  result  cootraiy  to  the 
Cmnmission's  goal  (rfcnating  informed 
oonsiuners."*' 

Some  opponents  of  the  standard 
further  argued  in  their  oommants  that 
the  cuirent  standard  penalizes 
companies  o^n^litte<^  to  wieinteining 
pnxniction  facilities  in  the  United 
States.  Companies  that  use  some  foreign 
comptments  or  labor  in  manufacturing 
may  be  forced  to  move  production 
abroad  if  they  are  unable  to  get  the 
benefits  of  an  tintpialified  "Made  in 
USA"  labeL  As  a  resuh.  the  commenters 
contended,  the  "all  or  virtually  all" 
standard  can  have  the  poverse  effect  of 
moving  high*pa]ring  }obs  overseas,  and 

■hr<nlring  thw  Amafiren  meniitsrtiiring 

base.*7 

Another  critidam  of  the 
Cmnmissian's  "all  or  virtually  all" 
standard  is  that  it  is  inconsistent  with 
the  cotmtiy  of  origin  rules  applied  by 
other  federal  agoKdes  and  foreign 
governments.**  The  federal  staiulards 
most  fretjuently  cited  by  oommenters  in 
support  of  this  point  wen  the  Buy 
American  Act,  which  requires  that  to  be 
eligible  for  federal  procurement  certain 


«•  Stanley  Wcrks  ("Slaaley'n.  #59.  at  S,  #194.  at 
1  (f  iinent  standard  deprives  coaeumars  ef 
faifonnetiaa  diet  all  the  phyaioal  qualities  and 
perCofmanoe  cfaeractaristics  tfaet  nakatha  product 
deshebte  to  than  am  a  rasoh  of  AmsricaB  Ubor, 
tacfanology.  and  capital  aqafaanant).  See  oleo 
Sunhaani,  #39  (canent  standard  makea  it  herd  for 
oonsninars  to  distingidsh  betwesB  e  product  that 
consists  ofaninaigtdficantamoBnt  of  foreign 
components  or  matarials  Bvm  one  that  is  mostly  of 
foreign  origin  and  imported  Into  the  US.). 

«•  AEA.  #87,  at  1.  Sea  also  AIAOA.  #85.  at  3 
(cunaol  standard  would  only  asive  to  limit  tha  flew 
of  msaningfid  consumsr  infannsfliMi);  Ballufl,  Inc. 
r^BaUnfn.  MS.  at  1  (cnneot  staadard  does  not  help 
In  dadskm-making  procaas;  only  hindsrs 
maniifsctBfar  enm  labaUm  psodtt  sfiproptialsiy). 

•^  Sto  Ag,  Absrcronfaie.  835.  KsHiedy,  #67; 

1  ii|p^  anil  I  sallisi  r Is  Mwiiihi  liiiaii  rf 

Amarioa  rxUaiA").  #23.  at  2. 

«*Ses:  a«,  Cohan  #198;  Gelas  Rabbar  Co. 
rVelaa").  ISO.  at  2-3;  bttanetioaal  Ehctnoios 
Manniwtiifais  and  Consninsrs  of  Amarica 
riBMCA").  #88.  at  2-3,  #188,  at  2:  Kany.  #88; 
Lot^lsy,  *118;  NOTD,  MB,  at  2:  Mwiid,  880.  at 
1, 10:  Sa^ato  Technobgy  ("Se^pla"),  888.  at  2 
fCftmrnittim  fb*?— LI  impMaant  Buy  Amsrlcan 
standard).  Cf.  Gansaal  Serrices  Adadnfitialhai 
rGSA").108,atl(Ccmmissh»shenld"e«ptoa 
die  vidiOity"  of  standardisfav  its  staadasd  with  ooB 
or  mofe  of  the  fsdanl  aniammsnt's  i 
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products  must  contain  50%  domestic 
content  and  be  subject  to  a  final  act  of 
manubctuiB  in  the  United  States,  and 
the  regulations  of  the  U.S.  Customs 
Service,  v^ch  look  to  the  country  in 
which  the  product  was  last  substantially 
transformed.  These  commenterf 
asserted  that  the  Commission's  standard 
imposes  yet  another  regulatory  burden 
on  manu&cturers.'*'  For  example,  the 
National  Electrical  Manubcturers 
AssodatiiHi  stated: 

The  Commission's  labeling  standard  is 
inconsistent  with  other  Fedwal  government 
piooams  tequirements,  resulting  in  greater 
inefficieDcies  and  costs  for  the  American 
manuiKturv.  An  American  product  should 
be  an  American  pcoduct  no  matter  tlie  market 
in  which  it  is  sold.  Under  today's  conflicting 
rules,  however,  NEMA  member  companies 
Skx  hi^  administrative  coats  associated 
with  compliance  to  numerous  calculations.* 

SevenQ  commentos  maintained  that 
the  cuiToit  standard  also  conflicts  with 
other  foreign  countries'  maridng  rtiles 
and  thus  imposes  significant  costs  on 
American  companies,  making  American 
products  less  competitive  alnoad.  For 
example,  3M  asserted  that  many 
countries  require  that  imported  goods  be 
marked  with  the  country  of  origin,  and 
wrould  accept  a  product  labeled  as 
"Made  in  USA"  if  it  satisfied  Custom's 
NAFTA  Meriting  Rules.  3M  stated, 
however,  that,  in  many  cases,  under  the 
Conunissian's  current  standard,  it 
cannot  sell  that  same  product  in  the 
United  States  with  a  "Made  in  USA" 
label  and  must  thecefcne  either  develop 
two  inventoties  of  product,  one  with  a 
"MKle  in  USA"  label  for  export  and 
another  with  no  origin  mark  for  the 
United  States,  or  relabel  its  products.^* 

A  iiirther  criticism  raised  Vy  some 
opponents  of  the  "all  w  virtually  all" 


'•Sm.  *(,  CatrnpiHtt.  t104.  at  2:  Sasasta.  #95. 

■tz. 

"■NaUcnal  Psctrkal  Manufcctniwi  Asaociatioo 
("MEMA").  1102,  at  X 

*>  3M.  sea.  at  S.  Sea  ofao  Joint  Industry  Groap 
rpcr).  Ma.  at  2  (tfaa  "muMpUdty  of  origin  ralas" 
has  lasnllad  in  Incrsissri  costs  far  U.S. 
mannti  liu«».  raqairing  than  to  sstabiish  apacial 
I'~*-g'-B  aod  ra-labaang  fadlitiM  and  to  daaign 
and  iwaimfartBie  mnkipls  fanns  of  parkagas  far 
diflnnt  dastiiMtinn  nMtfcals).  #196.  at  3-«:  Okidata 
("Ofcfclata'T.  #42.  at  3  (it  is  ■qtansiw  and 
cnmbanonM  far  a  cnanpany  to  have  to  apply 
diflsrant  labata  to  liH  aama  product  dspanding  CO 
Ihs  prodocf s  dastinatinn:  dtOMent  labab  and  boxas 
mast  bo  printad.  tlw  prodnct  mnat  ba  tagragatad  in 
invaotaty.  and  tracking  iyilaais  are  naadad  to 
ansaro  that  a  prodact  is  laBt  to  tlw  specific  country 
lisaHiwfirm  to  vHiich  the  prodact  is  labdad): 
LoiVlay.  #1ia,  at  1  (tba  r«anmission  should 
"^ooaidar  a  slaDdard  that  ooofams  to  that 
aiticnlatadbyothargB»a«nHisntigsncisisothat 
ifcanastii  manntsfliusrs  aia  not  dlsad>antagsd  by: 
(1)  baring  to  aaat  ana  standard  far  thair  nporis 
and  anothsr  far  thsir  goods  sold  within  die  U.S.: 
and  (2)  having  to  provide  mora  iiJomatioa  on 
labels  dian  what  is  rsqnirad  to  ba  piaoad  on  dia 
labels  of  impartadgoMiB.  U.S.  industry  mnat  not  be 
placed  at  a  ooaipatiti*a  iliiadiMlni  T 


standard  was  that  the  standard  is  not 
adequately  defined  and  thraefore  fails  to 
provide  sufficient  guidance  to  industry. 
Commenters  noted,  for  example,  that 
the  standard  as  it  currenUy  exists  gives 
no  guidance  as  to  how  far  back  in  the 
production  process  a  manufacturer  must 
go  in  determining  U.S.  parts,  material, 
and  labor  ccnitent.  3M  contended  that 
the  current  standard  does  not  provide  a 
clear  method  for  determining 
permissible  foreign  content,  and  argued 
that,  as  a  result,  many  manufacturers  are 
unable  to  properly  determine  when  they 
may  mark  a  product  "Made  in  USA."  " 
Moreover,  tiaa  Joint  Industry  Group 
stated: 

The  multiple  questions  asked  in  [the 
Commission's  April  1996]  request  Ux 
comments  regarding  what  constitutes  a  'step' 
beck  in  manufiKturing  is  indicative  of  the 
complexity  and  subjectivity  of  tliis  yet  to  be 
defined  methodology.  In  a  |»actical  business 
sense,  this  complexity  aixl  subjectivity  can 
only  evolve  into  a  standard  that  is  equally 
cumbersome.*' 

FinaUy,  some  of  those  commenters 
opposing  the  current  standard 
specifically  rejected  the  utility  of  using 
qualified  claims.  Qualified  claims,  they 
contended,  will  not  solve  the  problems 
with  the  "all  or  virtuaUy  all"  standard, 
but  would  instead  be  cmtly, 
impractical,  and  confusing  to 
consumers.  One  commenter  suggested 
that  a  qualified  claim,  such  as  "Made  in 
USA  with  domestic  and  foreign  parts," 
would  not  allow  constuners  to 
distinguish  between  goods  made  vrith 
significant  or  mininuil  foreign  parts  and 
would  not  assist  with  their  decision- 
making process.  ^  Another  commenter 
argued  that  oonsumers  examining  a 
qualified  claim  would  not  be  informed 
that  a  manufacturer  was  imable  to 
obtain  all  of  a  product's  components 
domestically,  and  that,  without  the  cost 
savings  realized  from  sourdng  some 
components  ofbhore,  the  manufactmer 
could  not  continue  to  maintain  its  U.S. 
factory  and  price  its  products 
oompetitively. " 


"  3M.  #98,  at  4.  See  ata>  NOTD.  #89.  at  2 
(because  tlMra  is  no  raliahla  dsfinition.  the  ciurant 
standard  is  diSlcuh  to  foUow,  not  dear  bow  tai 
back  in  tbs  manufacturing  process  a  company  must 
go  to  mast  the  stuidard— far  example,  whethsr  tbs 
iron  ore  that  >'«^— ^  tba  steal  tubing  for  ■  bicyda 
must  bare  been  mined  in  the  U.S.  bsfore  tlie  bicycle 
can  claim  to  be  made  in  the  U.S.):  Paul  Gauron  far 
New  Balanca.  Tr.  at  162;  Ballatf,  #69.  at  2. 

n)IG.#196,atL 

>*FIA.  #92.  at  3.  #177,  at  7. 

»  Naw  Balanos.  #44.  at  22-23.  See  ofao  BMA.  #86. 
at  6  (a  claim  diet  a  bicyda  was  "Assembled  in  the 
USA  froon  7S%  US  parts  snd  labor"  wookl  faU  to 
"mwrninaicele  the  simple,  sccursta  'Made  in  USA' 
massags  that  Hatfy,  Murray,  and  Koadmartar  are 
sDdtled  to  convey:  that  tfa^  bicycles  are  produced 
in  Amsrican  factories  snd  rapraaaat  the  highest 
eaaansrdally  faasihia  level  of  Amsrican  matariala. 
taiaoertalaariealBsan. 


Some  comments  also  contended  that 
qualified  claims  put  U.S.  manufacturers 
at  a  disadvantage  relative  to  importers 
who,  in  most  instances,  can  indicate  a 
single  cotmtry  of  origin,  regardless  of 
the  origin  of  a  product's  components.'^ 
Other  commenters  expressed  concern 
that  space  limitations  may  prevent  a 
lengthy  disclosure  on  the  labeling  of 
small  consimier  items,^  and  that  such 
labeling  may  not  comply  with  the 
customs  requirements  of  foreign 
coimtries,  which,  they  asserted, 
generally  require  a  simple,  clear  "Made 
in  USA"  label.  ^  Some  comments  noted 
that,  because  sourdng  requirements  and 
parts  costs  change  continually,  any 
specific  qualifier  based  on  percentages, 
such  as  "Made  in  USA  using  65%  U.S. 
parts,"  would  have  to  be  constantly 
changed  at  great  expense  to  the 
company." 

C.  Percentage  Content  Standard 

1.  Comments  Supporting  a  Percentage 
Content  Standard 

Approximately  13  individual 
consumers  and  21  other  commenters 
favored  the  adoption  of  a  specific 
percentage  content  standard  for 
unqualified  "Made  in  USA"  claims. 
Supporters  of  this  standard  include  4 
members  of  Congress;  ^  6  trade 
associations; '>  10  manufacturers  and 
other  corporations, '2  and  1  nonprofit 
organization." 


>*ff.g..  New  Balance,  #44.  at  22-23.  *** 

"E^..  FIA,  #52.  at  3:  3M.  #96.  at  17 
(manufacturers  may  have  to  increase  a  product's 
p^^^gtwg  sise  to  accommodate  a  lengthier  qualified 
marking). 

"  E.g..  «S2,  St  3;  JIG,  #86,  at  11  (qualified  origin 
claims  are  often  not  recognized  as  legitimate  claims 
resulting  in  customs  dalajrt  or  denied  entry  of 
marchandise);  3M.  #96.  at  19-20  (U  is  not  certain 
that  othsr  faraign  governments  would  accept  a 
qualified  mark,  tbarsby  requiring  cosdy  relabeling 
of  producU):  Polaroid.  #90.  at  6. 

**£,g.31ectronic  bidustries  Association  ("EIA"), 
#84.  at  4.  #193.  at  4:  NEMA.  #102.  at  5  (qualified 
claims  are  unreelistic  due  to  the  complex  neture  of 
electrical  products  and  the  edministretive  costs 
asaocieted  with  calculating  comparative  or  qualified 
claims). 

•Kerry.  #68.  Browder,  #119,  U.S.  Rep.  Barney 
Frenk  ("Prank").  #140  (favoring  pandtting 
manufacturers  to  use  s  "Mede  in  USA"  1^1  when 
they  hsve  achieved  "a  certain  minimnm  amount  of 
domestic  content."  bat  not  specifying  a  specific 
minimum  percentsge);  Longley,  #118. 

•>  APRA.  #30,  BMA,  #86.  et  2-3:  FlA,  #S2.  et  »- 
4.  6.  i-9.  #177;  LLOklA.  #23.  Pack^htg  Machinscy 
Manufacturers  Institute  (TMMr'),  #se,llPFMA. 
#32.  at  2.6.  #178. 

*>  Americen  &qiart  Association.  ("American 
Export").  #291:  BaW  #96:  Conair  Corp.  ("Conair"), 
#155:  Cranston,  #38;  New  Balance,  #44.  #197; 
Packard  Bell.  #64:  Semite,  #95:  Secant  Chamicals, 
Inc.  ("Secant"),  #247;  Sunheem,  #39;  UTC,  M«.  Sae 
ofao  Whiripool  Corp.  ("Whirlpool"),  #54 
(supporting  edoption  of  the  NAFTA  1 
rule*  or,  altemedvely.  a  50%  oontaaiafaMdaid.) 

«  Made  in  the  USA  flnsrfMiaa  nSUSA 
Foundation"!.  $M. 


Of  thosb  conunentets  suppcfting  a 
standard  baaed  on  a  percentage  content, 
approximately  3  supported  an  80% 
domestic  content  standard  fat 
unqualified  "Made  in  USA"  claims  and 
at  least  6  others  supported  a  75% 
standard.**  Most,  however,  favored  a 
standard  permitting  "Mads  in  the  USA" 
claims  for  items  thi^  imdergo  final 
assembly  in  the  United  States  and 
consist  of  more  than  50%  domestic 
content 

Many  of  those  commenters  favoring  a 
50%  standard  argued  that  it  is  more 
practical  than  the  "all  or  virtually  all" 
standard  in  today's  worid.  The  Bicycle 
Manufactmers  of  America,  for  instance, 
suggested  diat  requiring  a  domestic 
contribution  of  at  least  50%  would  be 
"more  commercially  realistic"  given  the 
globalization  of  the  economy.  *^  The 
Rubber  and  Plastic  Ftxitwear 
Manufacturers  Association  stated:  "Any 
fonnula  which  deviates  to  a 
oonsidBrable  d^ree  from  this  proposal 
would  have  the  effect  of  defeating 
otmsumers'  desires  for  American-made 
rubber  footwear  or  slippers,  since  the 
domestic  plants  of  most  sudi 
manufacturers  are  competitively 
dependent  on  the  need  to  use  one  or 
man  imported  components."  ** 

Soma  comments  suggested  that 
adoption  of  a  50%  standard  would  take 
into  consideration  that  particular 
components  or  raw  materials  may  be 
imavailable  in  the  United  States. 
Packard  Bell  Electronics  stated  that,  to 
the  best  of  its  knowledge,  no  personal 
computers  sold  in  the  United  States 
currently  are  able  to  carry  a  "Made  in 
America"  label  because  none  is  made 
with  all  or  virtually  all  U.S.  componmts 
and  labor.  In  part,  this  is  because  in 
many  industries,  particulariy  in 
consumer  dectrooics.  some  types  of 
components  are  not  manufacttlred  at  all 
in  the  United  States,  or  are  domestically 
manufactured  in  such  small  quantities 
that  it  is  impossible  to  obtain  the 
voliuM  of  U.S.-made  components 


**  American  Export  #391  (supporting  sn  80% 
standard):  MUSA  Ponndtfian.  #28,  et  4, 14 
(supporting  a  75%  standard;  in  additici,  would 
permit  a  product  to  be  lebeled  "Asesmbted  hi  USA" 
if  it  has  50%  or  mora  U.S.  content):  AFSA,  #30.  at 
5  (sumtofting  a  75%  standard  and  asserting  that  this 
would  allow  items  "substantially  processed  or 
sssembled"  in  U.S.  to  cleim  "Made  hi  USA" 
without  diluting  message  to  ooosumars):  Sunheem, 
#39.  at  2  (supportiag  a  staitdard  requiring  at  laest 
75%  of  cost  ettributable  to  oompooent  perts  mede 
in  U.S..  and  at  leest  75%  of  coat  of  labor  parfamtad 
in  assamhllng  the  product  into  the  farm  in  which 
it  U  introdnoed.  delivered,  sold  ofbrsd.  or 
edvartised.  to  be  htcnrremn  U.S.).  In  eddition. 
approxiinately  two  individual  consumers  suppatad 
an  80%  standiBd:  three  sappcrtad  a  75%  standard: 
two  supported  a  70%  standard:  and  one  supported 
at  85%  standard. 

<*miA,#8e,at2. 

«*RPFMA.#32,at8. 


necessary  to  support  laigs 
manufacturing  c^Mrstions.*'  Other 
commenters  agraed.* 

In  additioo  to  being  more  realistic 
than  an  all  or  virtually  all  standard, 
some  cx>mmenters  also  argued  diat  a 
50%  standard  wtmld  ensure  that  a 
"Made  in  the  USA"  claim  would  be 
limited  to  {voducts  with  substantial 
U.S.  content  The  Rubber  and  Plastic 
Footwear  Manufacturers  Assodation 
concluded  that  a  50%  standard 
"requires  a  'substantial'  share  of 
components  and  labor  to  be  of  Amefic:an 
origin,"  and  provides  "consumers  who 
pr^K  Americam-made  jHoducts  because 
of  thdr  desire  to  preserve  American  jobs 
and/or  quality"  with  the  informaticm 
they  need  to  choose  between  cximpeting 
products  and  manufacturers  %vith  ui 

"effective  way  r^frilaHTigiiiahing 

between  the  output  of  Ajnerican  plants 
and  that  of  foreign  plants.  "**  By 
contrast  it  asserted  that  "a  final 
assembly,  substantial  transftmnation  or 
rignificant  processing  test,  standing 
alone  without  a  required  peromtage  of 
dcmiestic  value  an<l/or  labor,  would  so 
dilute  the  significance  of  a  Made  id  USA 
logo  *  *  *  as  to  be  virtually 
meaningless." ''°  Seagate  Technology 
similarly  maintained  that  a  standard 
that  requires  that  more  than  50%  of  the 
value  of  the  parts  and  components  be 
domestically  prcxluced  and  that  the 
final  act  of  "manufacture"  take  place  in 
the  U.S.  is  sufficient  to  protect 
oonsumers'  expectations  cxmcaming  the 
"MadeinUSA"mark.7> 

Some  cxxnmsnters  farther  argued  that 
a  50%  U.S.  cxmtent  standard  afao  would 
support  the  creaticm  or  retenticm  of  U.S. 
jobs.  New  Balance  Athletic  Shoe,  Inc., 
for  example,  asserted: 

For  industry,  given  that  there  are  strong 
ecxwKimin  incantivea  to  move  offsliare  and 
dramatically  reducse  labor  and  otlier  coats, 
whatever  advantage  might  accrue  from  use  of 
the  "Mads  in  USA"  Ubel  provides  at  laaM 
some  incoitive  to  stay  in  die  U.S.  to 
oounteriialanoe  tlie  dear  accmomic  benefits  of 
locating  elsewhere.  *  *  *    A  standard 
allowing  the  use  of  "Made  in  USA"  claims 
when  a  manufacturer  uses  a  majority  of 
domestic  materials  and  labor  would  help  to 
level  a  very  imeven  playing  field.^ 
Fcxjtweer  Industries  of  America  agreed, 
stating  that  a  50%  U.S.  content  standard 
"would  have  the  advantage  of 
encouraging  American  cxunpanies  to  do 
more  dcnnestic  sourdng  so  that  they 


could  proclaim  their  American 
ooDteot"  while  still  giving  dism 
suffident  flexibility  to  malnfaiw  their 
labeling  even  if  thdr  sourdng  dianged 
scmiewnat  during  the  manufacturing 
prcxass.'" 

Some  commenters  supporting  a  50% 
standard  pointed  to  thawide  variety  of 
regulations  governing  dcnnestic  content 
clidms  both  wiAin  the  U.S.  and 
mtasnationally  (e.g..  Customs'  rules, 
FTC  standards,  the  Buy  American  Act 
the  North  Atlantic  Free  Trade 
Agreement  the  Wcnid  Tlade 
Orgsniiaticm's  ootential  standards),  and 
suggested  that  toe  Ccmunission  adapt  a 
standard  that  is  oonsistant  with  an 
existing  tesf^  Seagate  Techncdogy 
urged  the  Commissi  cm  to  adopt  the  50% 
standard  of  the  Buy  American  Act 
arguing  that  this  is  an  established 
standard  with  which  the  industry  is 
well-versed  and  knowledgeable,  and 
that  it  would  avoid  burdaoing  U.S. 
manufacturers  with  yet  anotlur  new  and 
diffarent  standard.'^ 

Seagate  Technology,  along  with 
several  otha  commenters,  further 
maintained  that  the  Buy  American  Act's 
50%  U.S.  content  stanclard,  cxnipled 
with  a  recjuirement  for  final  asaenddy  in 
the  U.S.,  would  be  ccmsistent  with 
constuners'  ejqMctaticms  and  the  need 
for  acxnirate  product  information.  Thus, 
ScHASte  asserted: 

The  Buy  American  Act  standard  has 
been  in  existmce  for  more  than  60  years 
and  is  well  imderstcxxl  in  the  cxunputer 
industry.  It  is  suffident  to  protect 
cxmsimiers'  mqiec^atinns  ocmoeming  the 
"Made  in  USA"  muk  because  it  both 
requires  (1)  a  significant  amcHmt  of  U.S. 
ctmtent  i.e.,  more  than  50%  of  the  value 
of  the  parts  and  cxmiponents  must  be 
dcanertkally  produced  and  (2)  that  the 
final  act  of  "manufacture"  take  place  in 
the  United  States.  If  cdeac^uiiielines  are 
developed  cxmceming  the  elonents  of 
value  that  are  cxmsidered  in  the  50% 
test  as  well  as  the  meening  of  the  term 
"manufacTture,"  the  Commission  can  be 
assured  that  it  has  protec:ted 
cxmsumers"  eiqiectaticms  that 
significant  U.S.  labor  and  jobs  were 
involved  in  the  creeticm  of  the  [wtxluct 
that  is  being  purcdiasecL''' 


*'PackardBeU.#64.et2. 

•■  S(se  Ag.  Sesgate,  #95,  at  3:  WUrlpool  #54,  at 
1-2. 

•RPFMA,#32,at2,6. 

"Id.,  #178,  at  2-3. 

^>  Saegata,  #98,  at  6  (citing  widi  qiproval  dw  Buy 
Amsrican  Act). 

^New  Beknos,  844.  et  21-22,  #197,  et  3. 


^  FIA.  #52.  at  3-4. 

^«fi.C..  SeegM.  #96.  at  3, 6;  BaW.  #96.  at  2-3; 
Amsrican  Aasodatian  of  BiqMrtars  and  Importan, 
("AAET').  #37,  at  2, 4-5;  Ballnfl  #88,  et  2. 

"Se^ta.#9S.et2-3. 

~  M.  2.  See  also  RFPMA.  #32,  at  8:  New  Belanoe, 
844.  St  26-27;  BaW,  #96,  et  2  (siq>parts  edoption 
of  e  Buy  Amsrican  Act  S0%  dooMstic  cooteat 
standard  baceuae  h  will  provide  osftainty  to 
manufafnirsrs  and  stUl  propsily  protect  consamsr 
expectations);  FIA.  #52,  at  4.  #177,  at  3  (1905  FTC 
consamsr  perception  study  suppcrts  view  tbet  58% 
US.  content  plus  final  siiwwhty  hi  UA  woald 
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2.  Comments  Opposing  a  Percentage 
Content  Standard 

Commenters  who  specifically 
opposed  adopting  a  percentage  content 
standard  for  unqualified  "Made  in 
USA"  claims  generally  fell  into  two 
groups.  One  group,  composed  of  at  least 
14  commenters''^  (and  generally 
supp<»tive  of  a  substantial 
transformation-type  standard)  was 
concerned  that  the  calculations  required 
by  any  percentage  standard  would  be 
onerous.  The  other,  composed  largely  of 
those  who  supported  the  current 
standard, ''"  was  primarily  concerned 
that  a  50%  standard  was  too  low  and 
unlikely  to  result  in  an  appropriate  level 
of  U.S.  content. 

A  number  of  commoiters  opposing  a 
percentage  content  standard  stated  that 
adoption  of  any  such  standard  would  be 
arbitrary  and  emphasized  that  a  single 
percentage  would  not  be  appropriate  for 
all  manufactiiring  processes.  In  the 
International  Mass  Retail  Association's 
view,  the  Commission  cannot  pick  a 
single  number — such  as  75%  or  50% 
value — and  create  a  yardstick  that  will 
be  fair  or  non-deceptive,  because  the 
value  added  depends  so  much  on  the 
type  of  product.'''  The  Joint  Industry 
Group  agreed,  maintaining  that  the 
selection  of  any  quantitative  basis  for  an 
advertising  or  labeling  claim  is 
necessarily  arbitrary.  If  a  50%  U.S. 
content  rule  is  adopted,  for  example, 
there  is  likely  to  be  no  appreciable 
difference  in  goods  featuring  49.5%  and 
50.5%  U.S.  content,  respectively — 
although  the  goods  would  have  different 
Uwlii^  and  advertising  requirements 
undm  such  a  test."*  Further,  Gates 


ntiafjr  consumar  paroaption  of  significant 
prnraiiint  in  U.S.).  at  6-7  (50%  U.S.  coatant  pliu 
final  aaaambly  in  U.S.  trauld  geoarally  ansoi*  that 
pioduci  would  hava  a  oaw  nama.  charactar  and  uaa 
aa  a  raautt  of  U.S.  oparations  would  fulfill  Customs' 
sttbaiantial  transformation  rsquiramants.  and  would 
fwnpwt  with  mnaiimar  parcaptiaas). 

"  AABL  at  346-347:  BalluC.  fSS:  Catarpillar. 
#104:  Camp«|.  162:  Gaiaa.  «S0;  KMCA.  ns»: 
Intmnatkiaal  Maas  Retail  AaMciatioa  ("IMRA"). 
•46:  PC  MS;  NOTD.  MS:  Polaroid.  MO:  Rad  DavU. 
Inc.  ("Rad  Darfl"),  n39:  Stanlajr.  ISO:  3M.  MS  VS. 
Watch  Ptt>ducars  in  tha  U.S.  Virgin  blanda  (Watch 
Producar*"],  #192:  Writing  Instnunant 
ManutKturars  Aaaociation.  Inc.  ("WIMA").  #133. 
See  oiao  AAF,  #100  (advocating  a  naa  by-caaa 
approach  and  criticiztng  a  bnght-lina  pafcantaga 
standard). 

'•£.«..  AGa.  #43:  Amvican  Hand  Tool.  #186; 
Daata.  «S7:  Jafbrson  Democratic  Qub.  Ml; 
Vaughan  *  Buahnall.  #191:  Waldband.  #190.  Moat 
of  thoaa  supporting  a  100%  standard,  of  couiaa. 
aithar  axplidtly  or  implicitly  raiactad  adoptioa  of 
a  loww  paroantaga. 

^IMRA.  #46.  at  8-9.  See  ai$o  Slanky.  #50.  at  S 
(no  specific  parcantage  coatant  could  ba  applied 
acnwa  the  board  that  could  sarva  as  a  useful  guide 
for  detannining  wfaethar  consumers  may  be 
daoaivwl). 

•pC.  fsa.  at  »^.  See  ofao  Polaroid.  #90,  at  6: 
AAF.  #100.  at  3-4  (strict  thraabolda.  a^.,  75%, 


Rubber  Co.  asserted  that  differences  in 
relative  domestic  content  may  be  fotmd 
where  identical  constituent  parts  are 
imported  bom  different  countries  at 
different  costs.  Alternatively,  the  same 
operations  can  be  performed  in  the  U.S. 
yet  the  domestic  content  will  vary  based 
on  wage  rates,  yields,  variable  material 
costs,  capacity  utilization,  or  other 
factors.  Fluctuations  in  exchange  rates 
could  cause  origin  to  (±ange  over  time, 
if  a  bright-line  percentage-of-value  test 
is  adopted."' 

Several  commenters  opposed 
adoption  of  a  percentage  content 
standard  because  of  the  administrative 
burdens  and  costs  it  would  impose  on 
companies.  Compaq  Corp.,  for  example, 
stated  that  percentage  content  tests  are 
arbitrary,  difficult  to  administer,  and 
can  lead  to  absurd  or  anomalous 
restilts.^  Similarly,  the  Joint  Industry 
Group  and  Polaroid  maintained  that 
minor  changes  in  a  producer's  sourdng 
patterns,  in  the  price  for  a  given 
material,  and  variances  in  depreciation, 
imits  produced  and  other  fixed  and 
variable  dependent  cost  allocations  can 
change  the  residt  of  a  country-of-origin 
marking  deteimination.*^  According  to 
Deere  and  Co..  many  components  may 
be  outsourced  and  shipped  to  the 
manufacturer  in  an  assembled  state. 
Although  imknown  to  the  manufacturer, 
some  of  the  parts  of  the  purchased 
component  may  be  foreign  sourced. 
Therefore,  companies  may  face  many 
problems  in  determining  the  source  of 
all  subcomponents  and  then 
determining  the  "Domestic  Content"  of 
a  finished  product"*  The  Joint  Industry 
Group  and  Polaroid  asserted  that  a 
percentage  content  standard  also  would 
require  companies  to  conduct  detailed 
internal  cost  analyses  in  order  to 
accurately  determine  the  exact  domestic 
content  for  their  products.  Furthermore, 
as  sourcing  patterns  shift,  and  prices  of 
materials,  laoor.  and  other  fixed  and 
variable  cost  allocations  change, 
companies  would  have  to  update  their 
cost/value  analyses  constantly.*^  Thus,  a 


likely  to  dapriva  consumers  of  valuable 
inionnation:  there  is  no  useful  distiitction  between 
products  70%  and  75%  American  made). 

••  Cataa.  fSO.  at  2. 

*' Compaq,  #62,  at  S  (noting,  for  example,  that  two 
companiaa  performing  the  same  operations  In  U.S. 
may  receive  diflvent  origin  detarminations  simply 
because  they  peid  difiarant  prioaa  far  a  given 
material  or  component). 

o  JK.  «aa  at  8-0,  #106.  at  2:  Polaroid.  #90.  at  5- 
6.  (two  companiaa  parfanmng  the  same  operations 
in  U.S.  may  receive  diSvaat  origin  detarmi nations 
simply  betause  they  paid  diflacant  prices  (or  a 
given  material  or  component). 

•«Deer8,  #57.  at  1. 

■0  JIG.  188,  at  9,  #196,  at  2;  Polaroid.  #90,  at  7.  See 
alto  #96,  at  18  (tha  added  accounting  requirements 
aaaociatad  with  a  value  content  teat  would  be 
overwhelming);  WIMA.  #133.  at  3.  5  (quaetionB  will 


cost-of-production  or  value-added 
requirement,  these  commenters  argued, 
could  add  a  burdensome  and 
complicated  new  layer  to  the  niles-of- 
origin  requirements  already  faced  by 
manufacturers. 

The  International  Electronic 
Manufacturers  and  Consumers  of 
America  summarized  the  burdens: 

An  *  *  *  important  reason  for  opposing  a 
percentage  content  standard  is  the 
complexity  such  a  rule  would  impose  on 
producers  and  marketers  of  goods.  A 
percentage  content  standard,  no  matter  what 
specific  percentage  is  chosen,  poses  an 
accounting  nightmare  for  producers  of 
sophisticated  electronic  products,  with 
components  and  production  costs  frcnn 
multiple  sources.  A  cost-of-production  or 
value  added  requirement  would  add  a 
btirdenaome  and  complicated  new  layer  to 
the  rules  of  origin  requirements  already  fiKed 
by  lEMCA  members.  Moreover,  *  *  *  cost 
fluctuations  for  components  in  electronic 
products  would  render  such  a  system 
completely  inconsistent  and  unworkable;  a 
product  might  pass,  e.g.,  a  50%  content  test 
one  day  and,  after  component  cost 
fluctuations,  £ail  the  same  test  on  another 
day,  even  though  the  exact  same  product 
using  the  exact  same  foreign  and  domestic 
inputs  is  "made"  in  the  United  States.*' 

Given  all  of  the  variables  in  the 
production  process,  one  participant  in 
the  workshop,  a  representative  of  the 
American  Association  of  Exporters  and 
Importers,  argued  that  it  would  very 
difficult  to  know  in  advance  whether 
the  finished  product  would  meet  the 
percentage  threshold.  The  American 
Association  of  Exporters  and  Importers 
representative  expressed  concern  that  a 
manufacturer  may  prepare  advertising 
and  packaging  fully  anticipating  to  be 
able  to  claim  "Made  in  the  USA"  ka  the 
product,  only  to  find  that,  during 
production,  a  currency  flucttiation 
occurs  and  the  product  no  longer  meets 
the  standard." 

For  this  reason,  some  commenters 
also  suggested  that  a  percentage  content 
standard  would  be  expensive  and 
difficult  for  the  Commission  to  enforce. 
The  Stanley  Works  and  the  Joint 
Industry  Group  maintained  that  the 
enforcement  effort  required  would  be 
enormous  and  wholly  inconsistent  with 
the  current  government  downsizing 
trend.  ■•    • 


continually  arise  regutllng  accounting,  valuation 
and  profit  methodology;  wiiataver  the  specific 
percentage  standard,  vrould  require  a  complex  sat 
of  calculations);  NCITD,  #S9,  at  3  (would  require 
substantial  Imrestlgatinn.  calculation,  and 
paperwork  btxn  too  many  Aurcea). 

••IEMCA.#189,at6. 

•»Geil  Cumins  for  AAH.  Tr.  at  34S-247. 

••  Stanley.  #59,  at  9;  ]IG,  iS8,  at  0-10.  See  alto 
Polaroid.  i90,  at  7-8;  WIMA.  il33,  at  S  (percentage 
content  standard  would  require  conatant  caae-by- 
casa  beais  examination  tqr  UM  PTC). 


The  Attorneys  General  expressed 
similar  reservations,  albeit  from  the 
contrasting  perspective  of  "all  or 
virtually  all"  supporters,  about  the 
application  of  a  percentage  content 
standard  and  the  difficulty  of  enforcing 
such  a  standard.  In  addition,  the 
Attorneys  General  suggested  that  in 
some  drcumstanoes  a  percentage 
content  standard  might  distort  the 
relative  weight  of  U.S.  and  foreign 
content.  The  Attorneys  General  thus 
urged  the  Commission  not  merely  to 
apply  mechanically  such  a  standard: 

In  applying  tha  fomiula.  the  FTC  would 
need  to  create  strict  definitions  of  raw 
materials  and  would  have  to  anticipate  an 
endless  number  of  contexts  in  which  a 
manufacturer  might  wish  to  make  a  Made  in 
the  U.S.A.  claim.  While  cost  might  be  the 
best  way  to  OMnpaie  domestic  and  foreign 
content  in  many  instances,  sheer  monetary 
measures  are  not  imiversally  appropiiate. 
Indeed,  rote  applicatkm  of  any  fannula  could 
lead  to  tha  anomalous  result  that  a  shirt  made 
in  a  "sweatshop"  in  a  foreign  country  from 
materials  originating  in  the  U.S.A  could  be 
labeled  as  Made  in  Ote  U.S.A.  if  the  cost  of 
the  labor  comprises  a  small  portion  of  the 
product's  total  cost  Moreover,  we  have  seen 
no  consiuner  surveys  HnHng  consiunar 
perception  of  Made  in  the  U.S.A.  to  the  cost 
of  component  parts  as  oppooad  to  size, 
pnmiinence  or  niuibar  of  tha  component 
parts.** 

Several  commenters  also  opposed  a 
percentage  content  standard  because  it 
does  not  reflect  consumer 
understanding.  The  International 
Electronics  Manufacturers  and 
Consumers  of  America,  for  example, 
argued  that  the  consiuser  survey  remits 
did  not  demonstrate  that  consumers 
understand  "Made  in  USA"  to  mean 
that  some  specific  minimtim  percentage 
of  the  production  costs  are  domestic, 
and  that  then  is  no  indication  that 
bu3fers  of  electronic  products  focus  on 
the  specific  percentage  of  domestic  or 
foreign  content  in  their  understanding 
of  a  "Made  in  [anywhere]"  merHrtgW 
Some  commeaters  supporting  the 
cunsnt  standard  emphasized  that  a 
percentage  content  standard  would  be  at 
odds  wim  ooDsumer  perceptions  by 
pennitting  items  with  significant  foreign 
content  to  be  claimed  "Made  in  USA." 
The  American  Hand  Tool  Coalition,  for 
example,  asserted  that  percentage 
thresholds,  Mrfaadier  50%  or  70%,  are 
inconsistent  with  consumers' 
interpretatian  of  "Made  in  USA"  and 
would  result  in  deception  of  a  large 
proportion  of  the  U.S.  consuming 
puUic*'  Along  these  lines,  a 


representative  from  the  International 
Brotherhood  of  Teamsters  stated  at  the 
workshop: 

I  think  one  of  the  real  problems  as  [a] 
public  policy  kind  of  matter  is  that  fin'  the 
FTC  to  come  out  and  ny  it's  idcay  for  the 
"Made  in  Ameiica"  standard  to  apply  to 
something  which  has  as  tittle  as  50  percent 
American  content  can  only  lead  to  increased 
cynicism,  increased  disbelief,  increased 
inability  of  consumers  to  pay  any  attention 
whatsoever,  and  to  liave  any  of  theae 
advertising  slogans  or  anything  else  to  have 
iTMianinp.W 

Fina&y,  some  commenters  supporting 
an  "all  or  virtually  all"  standard 
expressed  concern  that  a  percentage 
content  standard  may  htirt  domestic 
jobs  and  industry.  For  example,  a 
participant  at  the  public  Mroricshop 
suggested  that  manufacturers  wdiose 
domestic  content  exceeds  the  miniiniini 
percentage  required  to  claim  "Made  in 
USA"  (for  example,  50%)  will  have  an 
incentive  to  "move  some  productitm 
offshore  so  they  still  stay  within 
whatever  is  the  tolerance  level  to  make 
the  claim,  but  save  on  cost."'' 

3.  Calculatitm  of  U.S.  content 

Under  any  percentage  ccmtent 
standard,  a  mariceter  must  determine 
how  to  measure  the  value  of  U.S. 
content  In  respcmse  to  questions  posed 
in  the  Commission's  Federal  Ragiiter 
notices,  a  nimiber  of  comments 
discussed  which  costs  should  and 
should  not  be  included,  as  wall  as  how 
far  back  in  the  manufacturing  process  to 
go  in  m«Hng  the  calculation. 

a.  CcKsts  to  be  included.  There  was  a 
considerable  range  of  qpinian  as  to  the 
type  of  costs  that  should  be  included  in 
a  aetermination  of  U.S.  ccmtenL  One 
conunenter,  the  Retired  Woricers 
Coimcil,  Region  I-A.  of  the  UAW, 
suggested  that  any  calculation  of  U.S. 
content  should  be  baaed  on  labor  hours 
and  should  exclude  "[ojverhead, 
advertising  [and]  financing  at  any 
point"  *4  At  the  other  end  of  the 
spectrum,  BaUuff,  Inc.,  proposed  that 
the  definition  of  U.S.  content  should 
extend  to  costs  of  development 
engineering,  profit,  and  tiie  ovotliead 
costs  to  maintain  the  product's  made  in 
USA  status.'^  The  largest  nimiber  of 
commenters  suggested  that  all  direct 
manufacturing  costs,  including 


••AGa,S4S.al7. 


••IBMCA.tlS8.at6. 

•>  Amiclean  Head  Tool.  tise.  at  21.  See  oiao 
Vaughn  a  BaahalI,tS7,  at  3-«  (wmiU  dapait  from 


coaaumer  paiceptlana  and  fMsnte  ooiiBi«l«abla 
mnfiiskin  in  the  marktplaoe;  etma  S0%  thnahold 
could  permit  aania  tools  manniMtiiied  with  facaign- 
forpKl  mstallD  qualify  far  the  "Made  in  USA" 
laM:  oonsnaMts  woold  not  be  able  to  distinguish 
between  gtiilns  dcmesticslly  faigsd  saalals  and 
inqiartad  suhetitntea). 

« Sarah  Vand«wickan  far  IBT.  Tr.  at  250-2S1. 

•>)eauia  Aidufaald  far  Amarican  Hand  Tool  Tr. 
at  348.  See  oiao  UAW,  t03,  at  3. 

•«UAW/inVC«33.at2. 

••BaUua,f60,«t3. 


manufacturing  overhead,  be  included  in 
the  oomputaticm  of  U.S.  coitfenf  Hager 
Hinge  stated  "  [T]he  calculatian  should    . 
be  made  on  a  labor  and  material  cost 
basis  only,  including  direct 
overiiead."  '^  Conair  Corp.  suggested 
that  the  determination  of  domestic 
content  should  include  labor  and  fringe 
benefits  for  shipping,  receiving, 
warehousing,  and  pnflreging  as  well  as 
overhead  and  the  cost  and  amortization 
of  capital  equipmoit  and  square 
footage.** 

A  few  commmts  specifically ' 
addressed  whether  profit  riioidd  be 
included  in  the  calculation  of  U.S. 
content  Seagate  Technology  stated  that 
the  profit  made  by  the  final  assembler 
in  the  U.S.  should  omstitute  part  of  the 
domestic  vahie."  Hager  Hinge, 
however,  insisted  that  "profit  is  an 
entirely  separate  issue  and  shoiUd  not 
be  a  part  of  the  calculation."  ■<"> 

The  commenters  also  expressed  a 
variety  of  opinitms  as  to  whether,  and 
to  what  extent,  raw  materials  should  be 
included  in  the  calculatian  of  U.S. 
ccmtent  At  least  five  commentos 
maintained  that  raw  material  costs 
should  be  included  in  final  product 
costi<"  Others,  however,  suggested  that 
raw  materials  that  were  not  direct 
inptits  into  final  products  should  be 
excluded.^*''  A  few  commenters 
suggested  that  the  Commission  exclude 
from  total  product  cost  only  a  narrowly 
defined  class  of  raw  materials.  The  Ad 
Hoc  Ckoup.  for  example,  proposed 


'•E.g.,  FIA.  «S2.  at  1. 4, 6-0.  #177.  at  1. 4-S:  New 
Balance,  SM.  at  IB.  See  RPFMA.  832,  at  5,  #178.  at 
4:  Oynwxalt  #173.  at  0;  riba  Ad  Hoc  GtoHpl. 
tisa,  at  S-S:  Aoaarican  Hand  Tool.  flSB.  at  SO; 
AABL  8187,  at  S:  and  HSMT.  #160.  at  X 


r,  #160,  at  2. 

••CoMir.  *1S5.  at  1. 

,  SOS,  at  6.  See  also  BaUttfi.  888,  at  3. 
r.  «1S0,  at  Z.  See  oiao  irrc  •04.  at  2: 
NBMA.  #102.  at  8:  American  Hand  Tool.  #188,  at 
30:  and  FIA.  #52.  at  8. 

<"  MUSA  Foundatian.  #28.  at  12-13;  Sa^Ble. 
•SS,  at  6;  Conair,  tlSS;  Amsfioan  Hand  TooL  #186, 
at  17-30;  AAB.  #187,  at  8.  See  oiao  UAW,  tl74  at 

1  (I ueelli^  fiiilhw  ilennlllrei  iif  thi  "ill  ra 

virtaally  all"  standard,  wonld  not  cnale  a  biankat 
exception  far  all  lawmilarislihacaaaa.  far  soma 
products,  law  matsrisls  trill  account  far  a  laiys 
share  of  final  prodnd  cost  while  far  odiars,  raw 
matarial  casts  will  be  negligiUe). 

'-FIA.  #52,  at  6-7  (IndBda  taw  matsriali  hi  coal 
of  ntariala  but  only  if  withht  wis  itaf  back;  if  not, 
oxclvde  becanae  it  is  infaasible  to  makaaaltars 
datsrmlnathaaoiacaofsabcoBipnnsnliandodMr 
inputs  that  are  inoorpcrated  iaio  tiia  parts  thiy 
piirrhaaa);  Ballull  868,  at  3  (raw  attmiek  costs 
should  be  used  in  detarmining  the  oakalatian  far 
a  subaaaamhly  if  the  only  prodact  the  conqiany  was 
pmduring  was  from  raw  mlarial.*t,stsal 
mannfactaxats,  oil  lafiaatiaa.  diamnnd  prodnoKs). 
See  also  saw,  886,  at  3  (faraign  raw  aafarials 
should  be  coosidarad  pat  of  U.&  oonlent  if  they 
undarfo  significant  proraasliig  in  tha  VS.  and  are 
than  need  hiithsr  in  ptodwdng  the  Wntshad 
product). 
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excluding  natural  resources  (which  it 
defined  as  "products  such  as  minerals, 
plants  or  animals  that  are  processed  no 
more  than  necessary  for  ordinary 
transportation")  that  are  not  indigenous 
to  the  United  States.*"^  Similarly,  the 
Attorneys  General  indicated  that  only 
materials  "not  significantly  transformed 
from  their  natural  conditions"  should  be 
excluded.****  Finally,  some  commenters 
proposed  industry-specific  limitations 
on  the  inclusion  of  raw  materials.  ^^^ 

b.  How  far  back  to  looL  In  its  October 
18, 1995  and  April  26. 1996  notices,  the 
Commission  sought  conmient  as  to  how 
far  back  in  the  production  process 
mariceters  should  look  in  calculating  the 
percentage  of  total  product  cost 
attributable  to  U.S.  content.  Specifically, 
in  its  questions  about  implementation  of 
the  all  or  virtually  all  and  percentage 
content  standards,  the  Commission 
sought  comment  on  wbethOT  it  was 
adequate  for  a  marketer  to  look  only 
"one  step  back"  in  the  manufacturing 
process,  i.e.,  to  where  the  immediate 
inputs  into  the  final  product  were 
produced,  or  whether  the  marketer 
should  look  further  back.  /.«.,  to  where 
the  subcomponents  that  went  into  that 
input  were  produced.  In  other  words,  in 
determining  what  percentage  of  a 
refrigerator  is  U.S.  content,  is  it 
adequate  to  know  that  the  compressor 
underwent  final  production  in  the 
United  States,  or  must  the  marketer  also 
inquire  as  to  where  the  parts  that  make 
up  that  compressor  were  made?  The 
Commission  further  sought  comment  en 
how  to  define  a  "step"  for  these 
purposes. 

Most  of  the  commenters  who 
addressed  how  far  back  manufacturers 
should  look  to  determine  the  amount  of 
domestic  content  advocated  a  "one  step 
beck"  approach.  *°^  They  contended  it 
would  be  unduly  burdensome  and 
impractical  to  require  manufacturers  to 


>•  Ad  Hoc  Gnmp.  #183.  M  S.  Sm  olw  Aimrioui 
Haad  Tool,  tias,  at  lt-10,  (oppoting  wchukm  of 
law  '■»«M<«1«,  b«t  Mppacting  a  aiiiiUar  <faflnW«in  if 
tBdb  malKial*  «•  to  ba  ndwlad):  FIA.  #177.  at  4 
(aKlvda  raw  malaciala  ooa  t>ap  back  only  if  not 
iadtentua  to  tfaa  Uaitad  Stataa). 

'••AGa.  #43.  at  10-11. 

<••£«..  APRA.  #30.  at  4  (dafiaa  raw  matariala  in 
tfaa  aatoB>oU»a  labuilding  imfaiairy  to  axduda 
cotaa.  Af,  oU  motor  vahida  paftah  BIA.  #64.  at  7 
(nw  BatMlak  of  aladraaic*  indnaby  va  alactrooic 
or  imrhaniral  piaca  pacta,  i^..  banaiaton, 
capadton.  tacminala.  wirins  hanMaaaa.  acnwa. 
DRAMa.  LBOa.  plaatic  paita.  wUch  poMally  ara 
otdHad  frooa  piaoa  part  MippUan).  Saa  oiao  UAW. 
#174.  at  3  (iMarUnt  that  tfaa  daftnMoB  of  taw 
malMtela  may  not  ba  atandard  aooaa  iadaalriaa  and 
dtiag  aa  an  nampla  that  ooalad  alloy  Maal  oo«ld 
ba  mnafctwad  a  raw  matarial  by  *aa 
and  a  nattufcctorad  piodnct  by  otiMn). 

>•£«..  LLCMA.  #23.  at  4:  KPniA.  #32.  at  S.  #17t. 
at  4:  FIA.  #52.  at  1.  •-•.  #177.  at  1.  S-4:  ElA.  #84. 
at  a.  #in.  at  3-4:  Ad  Hac  Group.  #10.  at  L 


make  inquiries  beyond  the  suppliers 
from  whom  they  purchase  materials  or 
components.  '°^  Footwear  Industries  of 
America,  for  example,  explained: 

While  manufacturers  should  be  able  to 
determine  the  source  of  raw  materials  and 
components  they  purchase  directly,  it  is 
entirely  infeasible  to  make  sellers  determine 
the  source  of  subcomponents  and  other 
inputs  that  are  incorporated  into  the  ports 
they  purchase.  Suppliers  often  buy  inputs 
from  a  variety  of  sources,  depending  on 
maricet  conditions,  and  do  not  keep  track  of 
which  inputs  go  into  which  end  product.  To 
require  such  comprehensive  tracking  would 
be  difBcult  for  every  maniifacturer,  but 
exceptionally  hard  for  thoae  that  use  a 
substantial  quantity  of  small  inputs  from 
various  countries.  "* 

And,  in  a  similar  vein,  the  Rubber  and 
Plastic  Footwear  Manufacttirers 
Association  commented: 

Anything  beyond  one  step  back  would 
create  an  unduly  formidable  burden  which 
manu&cturen  should  not  be  expected  to 
meet,  particularly  since  the  net  effect  on 
Ammcan  employment  and  quality  of 
product  would  in  the  vast  majority  of  cases 
bedemimmis.'"' 

A  few  commenters  supporting  an  all 
or  virtually  all  standard  sutunitted 
comments  opposing  a  "one  step  back" 
approach.  Dynacraft  Industries  stated 
that  such  an  approach  was  not 
appropriate  for  the  bicycle  industry,  and 
urged  the  Commissiai  to  require  that  - 
U.S.  content  be  calculated  based  on  all 
stages  of  production.  It  asserted,  among 
other  things,  that  the  "one  step  back" 
approach  could  lead  to  circumvention 
of  the  standard  by,  tat  example, 
permitting  an  tmscruptUous  party  to 
restructure  sourdng  to  purchase 
through  middlemen  in  the  U.S.  and 
claim  the  part  is  of  U.S.  origin.>>oThe 
American  Hand  Tool  Coalition  similarly 
oppoeed  allo%ving  manufacturers  to  look 
only  one  or  two  steps  bade  in  the 
manufacturing  process  to  detaimine  the 
origin  of  a  pnxhict's  annponents  and 
therefore  the  origin  of  the  product.  The 
Coalition  asserted  that,  regardless  of 
how  a  manufactiuing  "step"  is  defined, 
such  an  approach  would  be  subject  to 
manipulation  and  "would  conflict  with 
consumers'  tmdarstanding  of  'Made  in 
USA.'""" 

The  United  Auto  V/oAan  suggested  . 
that  in  most  cases,  looking  "two  steps 
back"  to  unrelated  supplier  firms  would 
be  sufficient  to  identify  nearly  all 
foreign  content.  It  suggested  that  "two 
step  back"  infbrmatirai  would  be  critical 


for  complex  products  such  as 
electronics  that  use  imported 
components.  "^  The  United  Auto 
Workers  also  concluded,  however,  that 
in  many  cases  obtaining  the  first  tier 
supplier's  U.S.  content  level  ("one  step 
back")  should  be  sufficient. '  '^ 

D.  Substantial  Trxmsformation  Standard 

1.  Comments  Supporting  a  Substantial 
.  Transformation  Standard 

The  Commission  received  comments 
from  approximately  24  commenters 
favoring  some  version  of  a  "substantial 
transformation"  standard.  >  '*  These 
commenters  included  10  trade 
associations,' "  12  manufacturers,'  ■'  a 
law  firm  specializing  in  international 
trade  law,'  ■''  and  the  U.S.  Customs 
Service. ' "  While  some  of  the 
commenters  in  this  group  e^qiressed  a 
preference  for  substuitial 
transformation  generally,  or  for  any 
standard  consistent  with  that  of  the  U.S. 
Customs  Service,  others  advocated 
adoption  of  a  specific  form  of 
substantial  transformation,  such  as  the 
tariff-shift  approach  employed  by  the 
NAFTA  Maridng  Rules.  ■ "  In  additicm, 
some  commenters  urged  the 
Commission  eventually  to  adopt 
whatever  standard  is  ultimately 


>«£#,  VFMA.  #32,  at  S,  #17B.  at  4:  FIA.  #52  at 
7-8.#177.at3-t. 

>«nA.  #32.  at  7.  Sse  o/ao  id..  #177,  at  3-4. 

•MRPFMA.  #32.  at  S.  Saa  oJao  id.  #17t.  at  4. 

"•OyMoaft.  #173.  at  8. 

in  AflMcloan  Hand  Toot.  #1M.  at  14>17. 


"»UAW,  #174.813-3. 

>"  U.  at  3  (noting,  for  aocampla,  that  if  a  part  that 
aocountad  for  10%  of  the  valus  of  the  final  product 
was  50%  forvign  valua,  tha  coDtributkn  of  this  part 
to  tha  (braign  valua  of  tha  final  product  would  be 
only  S%;  on  tba  other  hand,  if  tha  50%  foreign  part 
aocountad  far  30%  of  final  product's  value,  this 
foreign  content  alooa  would  account  for  15%  of 
final  product's  valua). 

I  )«ln  addition,  approximataly  4  individual 
consumars  indicated  support  far  a  standard  by 
wliich  a  product  put  togathar  or  assembled  in  tha 
UnitMl  Stataa  could  ba  labeled  Made  in  USA  even 
if  it  wras  aisaiiitilail  torn  impartad  parta. 

■  •>  SMCA.  #00.  #1S0:  pC.  #88.  #108:  U.S.  Appecal 
Industry  CouncU  ClMAKr).  #24:  WIMA.  #133: 
AASI.  #37.  #187:  NOTD.  #80;  Watch  Producers. 
#102:  IMRA.  #48.  #184;  Amarican  Wiie  Producars 
Aseodation  (" AWPA'^  #8S  (advocating  adoption  of 
tba  Customa  standard  specifically  far  steel  wiie. 
steal  wire  products  and  wire  tody,  Coinniittae  of 
Domaatk  Stael  Wire  Rope  and  Specialty  Cable 
Manufacturers  rilaaMatic  Steal  Wire  Rope").  883 
(advocating  adoptioB  of  tha  Castama  standard 
qtadfically  far  stael  wiie  rope). 

■  MBallufl^  #08:  CalaipUlar.  #104:  Compw).  #82: 
Gataa.  #90:  Okidata.  #42:  Polaroid.  #90;  Red  Devil. 
#130:  TlmUnCo.  and  Torrii^ton  Ca  ("TlniUn/ 
Tarrington").  #91  (advocating  adoption  of  dta 
Cnstoms  standard  ^leriWcally  far  antlfrtctlon 
beaii^):  Toahiba.  #34:  Sunlsy.  #90.  #104;  3M.  #08. 
#188.  See  afao  Packard  Bell.  #84  (ii^fistingthet 
adoptloa  of  a  WTO  standard  would  be  the  best 
solution,  but  supporting  a  paroant  cootent  standard 
in  tha  interim). 

>  '^  Meeks  and  Shepherd  {"Uttka"),  #106. 

■"Custonia.  #20  (suggaating  for  unqnaliflad 
"Mads  in  USA"  claims  that  a  product  be 
nbstantially  transfarmad  in  the  United  Stataa  and 
have  a  39%  U.S.  value-cootent). 

'•*AAB.  #37.  #187;  Gataa.  #90:  3M.  #88.  #108; 
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accepted  by  the  WTO.'^  At  least  one 
commenter  suggested  that  adopting  the 
actual  Customs  rules  was  less  important 
than  that  the  Commission  adopt  a 
standard  diat.  like  substantial 
transfonnatian,  focused  on  the 
pnxsessing  of  a  product  rather  than  on 
the  value  of  its  components. '^i  At  the 
workshop,  othos  also  voiced  support 
for  a  "processing"  approach. '^^ 

Many  of  the  commenters  favoring  a 
substantial  transformation  standard 
expressed  concern  that  the  FTCs 
standard  vras  inconsistent  with  that  of 
the  Customs  Service.  Some  remarked  on 
the  incx>ngruity  of  not  being  able  to 
maA  a  product  "Made  in  USA"  imder 
FTC  policy  even  though  the  Customs 
Service  would  not  require  it  to  be 
mariced  with  a  foraign  country  of 
origin.'^  Several  of  the  commenters, 
moreover,  pointed  to  the  benefits 
associated  with  using  a  standard  that 
was  consistent  with  that  used  by  a  sister 
federal  ^ency.  If  FTC  policy  was 
harmonized  with  Customs  rules, 
Compaq  Corp.,  for  example,  noted, 
"manufacturers  would  not  incur  the 
additional  expense  of  monitoring 
compliance  with  two  potentially 
conflicting  origin  criteria."  •>*  Similarly, 
the  Stanley  Works  argued  that  "Use  of 
substantial  transfrsmatian  would  unify 
and  harmonize  domestic  marking 

regulation business  cx>uld  lock  to 

a  single,  imiform  set  of  marking 
regulations."  '^  Other  commenters 
noted  the  nimiber  and  variety  of  laws 
already  in  existence  related  to  country- 
of-origin  labeling  and  argued  that  using 
the  substantial  transformation  standard 
used  by  Customs  bad  the  advantage  of 
"not  adding  to  the  regulatory  burdan  of 
U.S.  companies." '» 

In  a  similar  vein,  a  number  of 
commenters  noted  that  because 
businesses  mtist  already  comply  with 
Customs  requiremwits,  the  substantial 
transformation  standard  is  familiar  to 
indusdy  and  can  be  readily  complied 
with.  Thus,  the  Joint  Indu^ry  Ckoup 
asserted  that  application  of  the 
substantial  transformation  standard  will 
"bring  benefits  of  predictability, 
transparency,  and  enforceability  to  the 
process."  >"  The  American  Association 


of  Exporters  and  importers  edioed  this 
view,  contending  that  "the  Customs 
standard,  which  has  been  the  subject  of 
thousands  of  administrative  rulings  and 
court  opinions,  will  be  more  objective 
than  the  FTC  standard,  which  bias  never 
been  authoritatively  defined."  '^s  The 
Writing  Instruments  Manufacturers 
AssodatioD  and  the  Timkin  and 
Tonington  companies  also  each  praised 
the  substantial  transformation  test  for 
establishins  a  "bri^-line  rule."  >» 
Perhaps  Sie  most  frequently  cited 
advantage  of  the  substantial 
transformation  standard,  however,  was 
that  it  is  consistent  with  the  standards 
used  by  most  other  (X)untries,  and  its 
adoptitm  was  seen  by  many  of  these 
commenters  as  an  action  that  would 
facilitate  international  trade.  "Obtaining 
uniformity  and  flexibility  in  country  of 
origin  labeling,"  stated  the  U.S.  Apparel 
Industry  Council,  "would  enable 
manufacturers  to  more  efficiently 
supply  wearing  apparel  to  an  increased 
number  of  countries.  This  benefits 

fymenm^ffli  enrf  nn^niitartiirwra  alike 

•  •  •."  130  Similarly,  the  American 
Associatian  of  Exportms  and  Importras 
noted  that  adoption  ofiabeling 
requirements  consistent  with  those  of 
other  countries  would  benefit  the 
increasing  number  of  companies 
developing  international  labels  for  their 
products.  ■'> 

Many  commenters  pointed  in 
partictdar  to  instances  where  a 
manufacturer  woidd  not  be  permitted  by 
the  FTC  to  mark  its  product  "Made  in 
USA,"  but  would  be  zeguired  to  do  so 
by  a  foreign  country  when  the  same 
product  is  esqwrted.'"  'To  meet  these 
conflicting  requirements,"  Polaroid 
asserted,  "US  companies  are  often  - 
required  to  establi^  special  packaging 
and  relabeling  facilities,  and  to  design 
and  manufacture  multiple  forms  of 
packaging  for  different  destination 
Quiri^0ts."  >^  The  Stanley  Works  also 
highlighted  the  costs  associated  with 
preparing  separate  padmging  for 


domestic  and  exported  producta, 

stating: 

A  p*^iffl«wfl  diange  alone,  widwiit 
crauidaring  the  additiooal  admhiirtfative 
costs  associated  with  maintaining  dual 
inventories,  costo  Stanley  roughly  $250  per 
stock  keeping  unit.  That  amount  multipUed 
by  the  thousands  of  individtial  products 
made  by  Stanley  graphically  illustrates  the 
steep,  unnaceasary  costs  of  inaintaining  dual 
inventories. 'M 

This  theme  was  reiterated  by  3M 
which  stated  that: 


•«>AAEL  #187;  Compel).  #62;  USAIC  #24: 
lEMCA.  #00,  #188;  IMRA.  #46.  #184:  Stanley.  #50. 
#184;  VG.  #88.  #196:  Meeks.  #105;  3M.  #96.  #198. 

"■IMRA.  #48.  at  0-11. 

■22  £^.,  Cynthia  Van  Rantargham  far  NEMA.  Tt. 
at  268;  lamet  Clawson  far  JIG.  Tr.  at  308. 

<»£ ^..  Meek*.  #105.  at  1:  Polaroid.  #00.  at  3. 

■MCompaq,  #62.  at  3. 

129  Stanley.  #98.  at  8. 

»»«nMA.  #133.  at  5.  See  oJao  Calwpillar.  #104. 
at  2;  Okidata.  #42.  at  1-2;  Toahiba.  #34.  at  3. 

'"ISC.  #88.  at  3.  See  alto  JIG.  #198.  at  3;  lECMA. 
#00.  at  2.  #180.  at  3  (substantial  transfbrmatian  rule 


is  undarstandabla  and  uaabla.  and  there  is  a  body 
of  customs  law  and  precedent  far  produces  of 
virtually  every  pro^ct  to  follow). 

■»AAEI.  #37.  at  4.  See  also  3M.  #98.  at  11. 18 
(stating  that  Uie  NAFTA  Marking  Rulaa  "provide  a 
«Kirkabla  and  objective  standard"  and  that  "Imlany 
U.&  nHnafactnrats  alraady  are  op«ating  under  tha 
NAFTA  and  parfarming  tha  lequirod  NAFTA 
Markdt^  Rnb  analysis  nr  their  products."  3M. 
howevar.  at  tha  same  time  characterised  the 
traditional  cne4>y-oeae  application  of  the  Customs 
principle  of  substantial  transfamation  as  'noo 
subiective."). 

■2*  WIMA.  #133.  at  2.-T!mkin/TorTington.  #51.  at 
2.  See  o/ao  Steiky.  #50.  at  0. 

>»USAK:.#24.at3. 

■»AAEI.#37.at4-5. 

■22  E«..  Catarpillar.  #104.  at  1-2;  IBMCA.  #188.  at 
5. 
in  Polaroid.  #90.  at  3.  See  olao  KMCA.  #00.  at  2. 


With  regard  to  relabeling,  3M  has  in  many 
cases  dioaen  ix>t  to  Uwl  ito  U.S.  products 
with  an  origin  nuric  (so  that  they  can  be  sold 
in  the  Unitad  States  wltliaut  violating  the 
Commission's  standaids),  only  to  have  to  add 
a  sticks  indicating  "Made  in  USA"  to 
comply  with  a  foreign  country's  marking 
requinment  The  stickwring  not  only 
increases  costs  and  burdens  on  3M,  bvtt  also 
makes  the  3M  products  look  less  physically 
attractive  to  the  consumer.  ■ " 

Furthermore,  several  commenters 
supporting  the  substantial 
transformatioD  standard  argued  that 
adoption  of  this  standard  was  in 
keeping  with  efibits  of  the  United  States 
and  other  countries,  through  the  WTO 
and  other  means,  to  haimtHUze 
international  mef^^ng  standards.  Thus, 
one  commenter  suggested  that  "because 
substantial  transfumation  is  the 
conceptual  basis  for  emerging 
international  origin  standards,  the 
Commiadon's  adoption  of  this  test 
woiUd  greedy  aid  international  efforts  to 
hannooize  rules."  '^ 

Finally,  a  number  of  commenters 
argued  that  the  substantial 
transfdrmation  standard  serves  to 
protect  consumers.  These  commenters 
noted  that  the  marking  requirements 
applied  by  Customs  were  intended,  like 
the  Commission's  policy,  to  ensure  that 
consumers  received  accurate 
information  about  the  origin  of  the 
products  they  purchased.  "^  In  addition, 
several  commenters  pointed  out  that, 
because  the  FTC  and  the  Customs 
Service  apply  difCnent  tests,  a  "Made  in 
USA"  label  had  diCfaent  meaning  from 
one  that  said  "Made  in  [foreign 
country],"  and  that  this  was  likely  to 
lead  to  oHisiderable  consumer 
confusion.  Observed  one  commenter, 
"A  reas<mable  bu3^v  surely  does  not 
imderstand  that  a  'Made  in  U.S.A.' 
product  must  be  all  or  virtually  all  U.S. 
ccuitent,  v«^le  a  product  'Made  in 
Japan'  may,  on  the  other  hand,  have 


is4Stanlay.#S9.at8. 

"•3M.#88.at4. 

■2*  Watch  Producers.  #102.  at  2.  See  aho  USAIC. 
#24.  et  3  ("uniformity  in  country  of  origin  rules  will 
mset  e  stated  obfecUve  of  NAFTA  and  dM  GATT 
Uruguay  Round  Agieaments"). 

>"  Compaq.  #62.  at  8:  CNcidata.  842.  at  1-2; 
Stanky.  #58^  at  3-4;  3M.  #08.  et  13. 
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substantial  content  from  other 
countries.  ""•  Similarly,  another 
commenter  argued: 

A  "Made  in  COUNTRY  X"  claim  should 
represent  the  origin  of  the  underlying 
product  to  consumers  in  a  consistent  manner, 
whether  the  relevant  country  is  the  United 
States  or  any  other  country.  The  long- 
standing Customs  marking  rule  of  origin, 
baaed  on  substantial  transformation,  applies 
to  the  country  of  origin  markings  on  all 
imports.  Constuners  should  not  be  foced  with 
a  conflicting  origin  rule  for  products  marked 
"Ntode  in  USA." '» 

Several  of  these  commenters  also 
argued  that  the  substantial 
transformation  standard  is  consistent 
with  consumer  perception.  One 
commaatw,  for  example,  suggested  that 
substantial  transformation  "fits  with 
general  consumer  perception  that  an 
article  is  made  in  the  place  where  it 
takes  on  its  final  identity  or  is 
transformed  into  a  new  item."  >^  3M 
asserted  that  "consimiers  are  concerned 
with  the  major  elements  of  a  product 
and  its  final  place  of  manufacture. 
Ccmsumers  are  not  concerned  with 
detailed  accounting  procedures  and  do 
not  understand  the  significance  of 
fllnrating  general  overhead  expenses, 
etc"  '^1  Moreover,  some  commenters 
specifically  pointed  to  the  consumer 
survey  evidence  as  supporting  a  similar 
view.  For  instance,  lEMCA  stated  that: 

While  the  results  of  various  consumer 
surveys  presented  at  the  workshop  Ctiled  to 
reveal  a  imiversal  consumer  attitude  about 
the  meaning  of  "Made  in  USA,"  at  least  one 
simple  perception  was  evident:  consumers 
fsel  that  "Made  in  USA"  means  that  the 
product  was  "made"  domestically.  Nothing 
in  the  survey  results  indicate  that  consiuners 
typically  understand  this  to  mean  that  100% 
of  the  content  or  labor  that  went  into 
{MDducing  all  components  of  the  good  was 
domestic.  Rather,  as  elucidated  by  several 
participants  in  the  vrcvkshqp,  consimiers,  by 
and  large,  view  the  "Made  in  *  *  *" 
Ungiiag«  to  indicate  where  the  ultimate 
product  "come  into  iwing."  '^ 

2.  Comments  Opposing  a  Substantial 
Transformation  Standard 

At  least  15  commenters  specifically 
criticized  a  substantial  transformation 


"•Watch  Producos.  *192.  at  11. 

"•SMCA.  nw,  at  3.  See  alao  HG,  MS,  at  2 
("When  ■  consumar  buys  a  product  labeled  "Made 
in  lapan."  the  consumer  should  have  the  same 
understanding  of  that  product's  origin  as  one 
labalwl  "Made  in  USA'."]:  USAIC.  *24.  at  3  ("It  U 
not  realistic  to  assume  that  coiuumers  know  or 
believe  "Made  in  U.S.A."  detenninations  are  based 
oo  rules  which  diSer  from  the  rule  for  "Made  in 
(Foteign  Country]."  With  uniform  rules,  consumats 
will  be  able  to  make  informed  decisions  about 
pnxluct  origiD  without  the  confusion  now 
asaociatad  writh  country  of  origin  marking."). 

>«*WIMA.  *133,  at  3  (emphasU  in  original). 

>«>  3M,  Na.  at  24. 

***  lEMCA,  nS9,  at  3  (amphaais  in  original). 


Standard.'^  The  most  fi«quent  criticism 
voiced  was  that  the  standard  is  too  low 
and  permits  goods  with  significant 
foreign  content  to  be  labeled  "Made  in 
USA"  becatise  one  step  in  the 
manubcturing  pr(x:ess  has  been 
performed  in  the  United  States.  The 
Footwear  Oistributors  and  Retailers  of 
America  maintained  that  using  a 
substantial  transformation  standard,  a 
manufacturer  could  claim  that  its  shoes 
were  made  in  the  U.S.  if  the  shoes  were 
assembled  using  imported  uppers  and 
outsoles: 

Under  the  rules  promulgated  by  Customs, 
footwear  assembled  in  Country  B  with  an 
upper  manufactured  in  Country  A  and  an 
outsole  manufactured  in  Cotmtry  C  would  be 
labeled  as  a  product  of  Country  B,  without 
qualification.  By  the  same  token,  footwear 
assembled  in  this  country  using  both 
imported  uppers  and  outsole,  need  not  be 
marked  with  a  foreign  country  of  origin.'** 

The  Footwear  Industries  of  America 
maintained  that  this  problem  extends 
across  an  array  of  products  "because 
virtually  any  product  could  have  a  new 
name,  character  and  use  after  its  foreign 
components  are  finally  assembled  in  the 
United  States."  '«> 

Other  commenters  also  argued  that 
the  substantial  transformation  standard 
fails  to  ensure  that  products  claiming  to 
be  "Made  in  the  USA"  actually  contain 
significant  domestic  content.  The 
United  Auto  Woricers,  for  example, 
point  to  Customs'  practice  of  adding  a 
value-added  test  to  the  substantial 
transformation  standard  in  certain 
circumstances  to  illustrate  the 
standard's  limited  domestic  content 
requirement: 

When  there  is  a  suspicion  that  the  location 
of  the  transformation  has  been  moved  from 
one  country  to  another  to  circumvent  a  trade 
law  (e.g.,  antidumping,  subaidies).  a  test  that 
requires  additional  value-added  is  applied. 
This  demonstrates  the  minimal  local  value 
that  is  attached  to  the  substantial 


'o  American  Hand  Tool.  191.  nsS;  APRA.  #30; 
Cranston,  tSS;  Diamond  Chain,  tSS;  Dingell.  *153; 
Estwing.  #179;  FDRA,  #27,  #172;  FIA.  #52,  #177; 
New  Balance.  #44.  #197:  RPFMA.  #178: 
SummiMrille.  #162;  Tileworks,  #156:  UAW.  #93, 
#174;  Vaughan  k  Bushnell.  #191;  Welbend.  #190.  In 
addition,  although  the  coalition  of  state  Attorneys 
General  did  not  specifically  address  substantial 
transformation  in  their  written  comments,  the 
coalition's  representative  at  the  public  workshop 
did  voice  his  coocams  about  the  subatantial 
transformation  standard  during  the  proceedings. 
See,  e.g..  Roger  Reynolds  for  AGs,  Tr.  at  434.  Some 
commenten  opposed  a  "pure"  form  of  substantial 
transformation  such  as  used  by  Customs  (indicating 
that  in  some  circumstances  such  a  standard  might 
not  eruuze  that  sufficient  work  was  performed  in 
the  United  States),  but  suggested  that  a  modified 
version  could  be  acceptable.  E^.,  EIA.  #84,  at  6, 
#193:  BMA.  #195. 

•««FDilA.  #27.  at  3.  See  alto  id..  #172,  at  4-5. 

•«F1A.  #177.  at  8.  See  oiao  id..  #S2.  at  4. 


transformation;  its  domestic  content  is  very 
far  from  the  FTC  standard.  ■** 

A  Bicycle  Manufactiuers  Association 
representative  observed  that  in  some 
instances,  simple  assembly  may  be 
enough  to  constitute  substantial 
transformation:  "[A}t  least  in  the  case  of 
bicycles,  *  •  •  the  NAFTA  marking 
rule  basically  says  you  take  bicycle  parts 
and  assemble  them  together  and  make  a 
bicycle,  and  you  have  done  a  substantial 
transformation."  x'  Thus,  while  BMA 
did  not  oppose  a  substantial 
transformation  standard,  it  luged  the 
Commission  to  include  a  provision  that 
would  ensure  the  addition  of  significant 
domestic  value. '^ 

Some  commenters  opposed  to  the 
adoption  of  a  substantial  transformation 
standard  contended  that,  contrary  to  the 
supporters'  assertions,  the  substantial 
transformation  standard  does  not  apply 
objective  criteria,  nor  does  it  afford 
predictability  or  consistency  in 
administration.'^  An  American  Hand 
Tool  Coalition  representative,  for 
example,  stated  that  in  Customs' 
January  1994  notice.  Customs  noted  that 
"  'the  application  of  the  [substantial 
transformation]  rule  involves 
considerable  subjective  judgments,  that 
it's  non-systematic,  that  the  judicial  and 
administrative  decisions  in  one  case 
have  Uttle  bearing  on  another  case.'" 
Accordingly,  the  American  Hand  Tool 
representative  did  not  believe  that  a 
substantial  transformation  standard 
would  "give  the  kind  of  consistency  and 
guidance  to  business  that  most  of  the 
people  arotmd  this  table  [at  the 
woKshop]  are  looking  for."  '^ 

U.S.  Representative  Dingell 
maintained  that  the  Commission's 
standard  and  Customs'  rules  serve 
difCerent  purposes  and  are  thus  not 
inconsistent  with  each  other.  He  urged 
that  the  Commission  "be  guided  by  its 
statutory  charter  of  prohibiting  imfair  or 
deceptive  practices  rather  than  focusing 
on  the  red  herring  argiunent  made  by 
certain  companies  that  the  FTC  and 
Customs  Service  should  use  identical 
standards."  "■  Several  commenters 
agreed  with  this  view,  arguing  that  the 


'•UAW.  #93,  at  3-4. 

'*'  Michael  Ksrahow  for  BMA.  Tr.  at  187. 

•«BMA.#19S,at3. 

■•E.g.,  FIA,  #52,  at  5. 

■>o)aanne  Archibald  for  American  Home  Tool,  Tr. 
at  373-74.  See  alto  Lauren  Howard  for  FIA.  Tr.  at 
377  (substantial  transfomoation  standard  will  not 
give  manubcturers  clear  guidance). 

•'■Dingell,  #153,  at  2.  See  alto  Jeanne  Archibald 
for  American  Hand  Tool,  Tr.  at  270:  American  Hand 
Tool,  #91,  at  4-5,  #186,  at  4,  34;  UAW.  #174.  at  3; 
Dynacraft,  #45,  at  4-5,  #173,  at  4;  Diamond  Chain. 
#55,  at  3.  Similarly,  according  to  one  workshop 
participant,  subatantial  transformation  is  liasad  on 
manufacturing  prooaaaaa  rather  than  on  consumer 
perception.  Jeanne  Archibald  for  American  Hand 
Tool,  Tr.  at  373-374. 


Commission's  ciment  policy  protects 
consumers  from  deception.''' 

Commentns  opposed  to  the  adoption 
of  a  substantial  tnnsfbrmation  standard 
further  argued  that  application  of  the 
standard  would  result  in  IwhsJing 
contraiy  to  most  consumers' 
understanding  of  the  phrase  "Made  in 
USA."  American  Hand  Tool  asserted 
that  in  the  surveys  that  were  presented 
at  the  FTCs  woncshop,  no  respondents 
indicated  that  "Made  in  the  USA" 
meant  that  the  product  had  undergone 
substantial  transformation  m  tariff  shift 
in  the  U.S.,  or  even  suggested  it  meant 
creating  a  distinct  article  from 
sometldngelse: 

Such  a  coooapt  would  require  consumers 
to  dlitlnguiah  among  various  manufacturing 
proceaaas  and  to  idratify  the  point  at  which 
the  final  product  came  into  being.  But  the 
consumer  perception  evidence  demonftratea 
the  oppoaits:  oonsumen  view  "lAade  in  the 
USA"  aa  u^Iying  to  all  of  the  materials  and 
labor  tiseo  to  make  a  product  and  do  not 
distinguish  e™"»»g  ntnufaf*"'^'^  stepa  or 
prooeaaes.  '^ 

Noting  that  the  consumer  survey 
presentml  at  the  FTC  puUic  workshop 
found  that  the  m^ority  of  consumerB 
would  not  agree  with  a  "Made  in  USA" 
label  on  a  product  wdth  50%  foreign 
content,  the  same  commenter  stated  that 
use  of  the  substantial  transformation 
standard  wotild  result  in  "deceiving  a 
fairly  large  segment  of  the  U.S. 
pubUc"  *^  Another  workshop 
participant  observed:  "I  don't  see  any 
relation  of  the  substantial 
transformation  test  to  consumer 
perception." '" 

FinaUy,  the  American  Hand  Tool 
CoaUtion  questioned  whether  using  a 
substantial  transformation  standard 
would  in  Csct  harmonize  the 
Commission's  standard  with  other  U.S. 
and  international  standards.  The 
Coalition  maintained  that  several  of  the 
proponento  of  a  substantial 
transftffmation  standard  in  the 
Commission's  proceeding  actuaUy 
advocated  adopting  various 
modifications  to  tl^  substantial 
ttansfbrmaticm  standard  as  applied  by 
the  Customs  Service.  Adopting  such 
varutions,  the  American  Hand  Tool 
Coalition  maintained,  would  not 
achieve  harmonization  with  the 
Customs  Service.  Moreover,  a  unified 
Customs/Commission  standard  would 
nevutheless  be  inconsistent  with  the 
Buy  American  Act'^ 


E.  Commmts  Supporting  Other 
StandardM 

In  addition  to  die  three  primary 
alternatives  discussed  above,  a  number 
of  commenters  suggested  other  possiUe 
approaches  to  the  evaluation  of  U.S. 
origin  claims. '"  For  example,  some 
commentas  suggested  that  a  "Made  in 
USA"  standard  should  focus  on  dM 
production  of  "major"  or  "essential" 
components.  The  Footwear  Distributors 
and  Retailers  of  America,  for  example, 
suggested  that  the  Commission  adopt  a 
standard  that  permito  the  use  of  a 
"Made  in  USA"  label  when  the  "major 
component  production"  and  final 
assembly  takes  place  in  the  Ihiited 
States.  >3*  Similarly.  Manchester  Trade 
Ltd.  argued  that  producta  whose 
"essential  elementa"  are  produced  and 
assembled  in  the  United  States  should 
be  allowed  to  cany  an  unqualified 
"Made  in  USA"  label. "» 

The  National  Electrical  Manufacturers 
Association  suppcnted  a  similar 
standard.  It  asserted  that,  at  least  tot 
electronic  producta,  the  standard  for 
malring  an  unqualified  U.S.  origin  r^laim 
should  focus  on  whether  the  product  is 
"manufactured  primarily"  in  the  United 
States.  Specifically,  if  an  American 
electronics  producer  uses  primarily 
U.S.-built  subassemblies  and  perfonns 
the  remaining  steps  in  the  United  States, 
the  product  uould  be  digible  for  a 
"Made  in  USA"  label,  re^rdless  of  the 
source  (rf  the  basic  electronic  and 
mechanical  componento.'^  According 
to  the  National  Qectrical  ManufKturers 
Assodaticn,  this  standard  "more  fairly 
acknowledgBS  that  the  source  of 
electrical  producta'  greatest  cost,  valtie, 
and  essence  is  foimd  at  the  subassembly 


■»  APRA.  faa.  at  6:  Danston.  #38.  at  2;  Diamond 
Chain.  195.  at  3. 

■»  American  Hand  Tool,  #188.  at  31. 
•MJaanne  Archibald  for  Amarican  Hand  Tool.  Tr. 
at  373. 
>"  Rofar  Reynolds  for  AGs.  Tr.  at  434. 
"•Amarican  Hand  Tool.  #186.  at  34. 


■"As  noted  above,  see  st^pim  note  37.  than  wore 
also  apfwmdnilaly  IS  ocoimentats  who  opposed 
the  current  "ail  or  virtually  all"  standaM.  but  who 
did  not  specify  a  ptaiwied  ahatnadva  standard.  In 
addition,  than  wan  approxlmataly  33  otbar 
Gonmiantars  (iadndlng  appraximataly  18  coosumar 
uaiBiiai Iters)  wiwsa  ixwnmwits  did  not  rtaarlji 
indicate  any  piafanad  standard. 

"•FDRA,  #27,  at  2,  #172,  at  4. 

i»  Manchester  Trade  Ltd  Clkdandiastar  Tiada"). 
•21,  at  2.  See  oko  FadaradM  of  the  Swiss  Wati^ 
Industry  (TSWr).  #47  (FTC  should  adopt  a 
standard  that  racojpiiaas  the  raladva  impoitanoa  of 
the  difisrent  parts  of  a  product,  such  as  the 
importance  ol  the  movamaot  and  the  casing  of  a 
watch).  Alt  aae  ^  Oawsan  tor  JE.  !>.  at  S13-514 
(discouraging  the  ConantssinntwmadoptiBg  a 
standard  based  on  ssssntial  cosnpansnts  bacausa  of 
the  difficulty  of  datatmlnfaig  wfatefa  campoaants  of 
a  product  ars  ssisntisl,  and  booauaa  such  a  standard 
may  disoowacs  As  use  of  Amarican  malarials). 

'••NE)4A.  #182,  at  2.  See  also  EIA.  M4.  at  1-2 
(similarly  adTocatii«  that  "if  a  U.&  ehdranics 
pndnoar  usaa  primarily  U.S.-bnih  subaaaambUas 
and  paifoiuis  tlie  ramaining  manufacturing  steps  in 
dM  U.S..  that  ptodact  ahoold  ba  aligibia  far  a 'Made 
in  USA' label  %*faale««r  the  aourca  of  the  basic 
alactranic  and  merhaniral  onrnponents"). 


level  radiBT  than  the  basic  component 
leveL""*' 

Odier  conmianteis,  most  notaUy  two 
trade  associations  of  autcmubile 
manufacturers,  specifically  objected  to 
any  farlg|ht-line  test  for  determining 
wdiether  a  seller  can  make  a  U.S.  tmgin 
claim  and  instead  advocated  the  use  of 
a  caae-by-case  approach.  ■*>  The 
Amoican  Automobile  Manufacturers 
Association,  for  example,  stated  that 
consniners'  tmderstanding  of  "Made  in 
USA"  claims  varies  greatly  from 
product  to  product,  and  that  this 
understanding  continues  to  evolve. 
According,  it  urged  the  Conudssion  to- 
avoid  setting  rigid  standardU  that  may 
became  obsolete  or  cause  txnsumer 
confusion,  and  recommended  that  the 
Commission  apply  well-est^lished 
principles  of  advertising  law. 
considuing  the  express  and  reasonably 
implied  meaning  of  the  claim,  the 
materiality  to  consumers  of  the  claim, 
and  whether  the  advertiser  has  a 
reascmable  basis  to  make  the  daim.'*^ 
The  Associatitm  of  International 
Automobile  Manufactiuers  similarly 
asserted  that  a  "one-size-fits-all 
standard"  would  be  confusing,  and  that 
it  may  be  impossible  to  develc^  a 
standard  that  can  accurately  reflect 
consumer  views  about  aU  products.  It 
therefore  suggested  that,  at  least  for 
autcHnobiles,  the  Commission  adopt  a 
case-by-case  approach  that  reviews 
specific  advertising  claims  and  the 
meaning  of  those  claims  to 
consumers.'** 


>*>NEMA,  #102.  at  2.  In  NEMA's  poet-workshop 
mmment.  however,  it  contaadad  the  ttba 
Conmiaaion  shoud  dafar  to  tbs  substantial 
transfarmatlaa  atandard  for  industrial  ptednda.  or 
ahsmativaly,  aadnda  indnalrial  products  "fran 
anyrab  diractad  to  lifada  in  USA' claims."  M, 
#182,  at  2-3. 

■•>  Aaaodadoo  of  Intamadonal  AutomafaUe 
Manuiactwars  (~AIAM^  #101,  at  2.  #180.  at  1.  Ste 
olao  Toyota.  #28,  at  2  (suggssting  that,  widi  respect 
to  tita  autnmntlva  indualry.  tlie  Conmiasiaa  ikottld 
adopt  a  traditional  laasonahlabaais  standard  for 
measuring  domastic  oontant,  lathai  ttiMi  a  nteriae 
famwla):  AAF,  #100.  at  2. 5  (urging  the  Comniiasian 
to  "avoid  aatabUshfa^  a  bright  line  daflaitiaa  of 
'  "Made  in  USA" '  and  inalaad  adopt  "a  flasbla 
s&ndard  <riisreby  a  niannfa«Hirar  haa  the  ability  to 
maks  specific,  qualified  and  sabatantialsd  claims 
about  a  product^. 

las  Amarican  Automobile  Manufacturers 
AsaodatioiM  ("AAMA"),  #103.  at  2. 

■•«  AIAM.  #101.  at  4.  #180  at  1-2.  Anoifasr 
approach  iiiggastari  was  to  induda  a  yading  scale 
from  A*  to  F,  da|>anding  on  pemsntsgs  of  U.S. 
oootanL  Tach  Team.  Inc.  ('Tech  Taam*^  #307.  The 
Fadaration  of  ths  Swiss  Watch  Industry  advocated 
diet  the  FTC  adopt  a  standard  far 'IkUde  in  USA" 
daaignatians  sfanilar  to  Switasriand's  "Swiss  Made" 
rule  for  watdws.  It  said  thia  rule  pnwidas  diat  tba 
watch  nmat  i*imlsln  a  Swias  uaiveuiaBt  (oafinad  as 
one  in  wliich  50%  of  the  value  of  the  perls  are  of 
Swias  manufacture  and  which  is  aaeeoMad  and 
inspectad  in  Swttisriand).  the  muvemsut  must  have 
'  in  Switasrland.  and  ths  wstch  mast 
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F.  GuideliiMS  Propoaed  By  the  Ad  Hoc 
Group 

After  the  workshop,  a  group  of  several 
companies  and  industry  associations 
calling  themselves  the  "Ad  Hoc  Group" 
jointly  submitted  as  a  post-workshop 
comment  proposed  "Guidelines  for 
Making  U.S.  Origin  Advertising  and/or 
Ubeling  Claims"  ("Ad  Hoc 
Guidehnes").  ■<»  Central  to  the  Ad  Hoc 
Guidelines  are  three  proposed  safe 
harbors  for  making  an  unquaUfied 
"Made  in  USA"  claim.  Specifically,  the 
Ad  Hoc  Guidelines  provide  that  "a 
product  that  contains  materials,  parts  or 
components  that  are  not  wholly 
obtained  in  the  United  States  can  be 
non-deoeptively  advertised  or  labeled 
'Made  in  USA"'  if  one  of  three 
conditions  is  met: 

(1)  the  last  significant  manufacturing 
procoBS  or  processes,  which  must  be  more 
significant  than  simple  assembly  or  minor 
processing,  occur  in  the  United  States,  and 
the  cost  of  U.S.  processing  is  at  least  50%  of 
the  cost  of  goods  sold:  or 

(2)  (i)  a  majority  of  all  the  processing  that 
is  normally  undertaken  to  produce  a  product 
takes  place  in  the  U.S.; 

(ii)  such  pcocess(es)  result  in  the  creation 
of  a  new  article  of  octnmerce  that  has  a 
difierent  name,  character,  and  use  than  the 
materials,  parts,  or  components  from  which 
it  is  made;  and 

(iii)  such  process(es)  when  taken  together, 
are  mort  si^iificant  than  simple  assembly  or 
minor  processing  and  result  in  a  ratio  of  die 
cost  of  U.S.  processing  to  the  cost  of  goods 
sold  that  is  not  insignifimnt;  or 

(3)  the  good  satisfies  a  OKxIified  version  of 
the  NAFTA  PrefiBrence  Rules. 

La  addition,  the  Ad  Hoc  Guidelines 
propose  estabhshing  a  second  tier  of 
U.S.  origin  claims.  Specifically,  a 
product  could  be  labeled  "Wholly  made 
in  the  U.S."  (emphasis  added)  if  "all  at 
virtually  aU  of  the  processing,  materials, 
components,  and  labor  used  in  the 
productioa  of  product  are  of  U.S. 


I  of  the  signatories  to  the  Ad  Hoc 
Guidelines  also  submitted  separate 
cmnments  ranphasizing  their  support  for 
the  Ad  Hoc  Guidelines.  The  American 
Association  of  Exporters  and  Importers 
explained  that  the  Guidelines  attempt  to 
provide  American  manntscturers  with 
reason^le  and  easily  understandable 
alternative  methods  for  rlniming  that 
their  jHoducts  are  "Made  in  USA."  ■« 
The  Bicycle  Manufacturers  Assodatioo 
asserted  that  "consumers  are  entitled  to 


expect  that  a  claim  that  a  product  was 
'Made  in  USA'  means  not  only — but 
most  fundamentally — that  the  product 
came  into  being  (i.e.,  was  substantially 
transformed)  here,  but  that  substantial 
voAie  was  added  in  the  U.S.  *  *  *  (Ejach 
of  the  three  'safe  harbors'  acknowledge 
this  principle  *  •  *  •*  i67  Similarly,  the 
International  Mass  Retail  Association 
asserted  that,  in  rejecting  both  a  simple 
value-added  standard  as  well  as  a 
simple  adoption  of  Customs'  substantial 
transformation  standard,  the  Ad  Hoc 
GuideUnes  "get  to  the  plain  idea  of  what 
it  takes  to  'make'  something": 
accordingly,  the  proposal  provides 
guidance  to  advertisers  and  avoids 
consimier  deception.  '^  The  Association 
of  Home  Appliance  Manufacturers  also 
submitted  a  separate  comment 
endorsing  the  Guidelines  and  reiterating 
its  support  for  the  NAFTA  Preference 
Rules  as  one  of  the  three  safe  harbors  for 
making  a  "Made  in  USA"  claim.  ■<» 

Other  signatories  to  the  Ad  Hoc 
Guidelines  submitted  separate 
comments  suggesting  modifications  to 
the  proposal.  3M  expressed  its  support 
for  the  Ad  Hoc  Guidelines,  but 
suggested  two  additional  safe  harbors: 
(1)  that  goods  be  allowed  to  be  labeled 
"Made  in  USA"  if  they  are  substantially 
transformed  in  the  United  States;  ■''^  or 
alternatively.  (2)  that  a  lesser  merit  such 
as  "Country  of  Origin:  USA"  or 
"Product  of  the  US"  (rather  than  'T^de 
in  USA")  be  permitted  when  a  product 
is  sufficiently  manufactured  in  the 
United  States  to  become  a  U.S.  product 
for  international  customs  purposes  (i.e.. 
is  substantially  transformed  in  the  U.S.), 
but  would  not  meet  the  standard  for  an 
unqualified  "Made  in  USA"  claim.  "' 
Under  3M's  proposal,  to  bear  the  lesser 
marie:  (1)  the  product  would  have  to  be 
actually  sold  in  the  marliet  that  requires 
die  label;  (2)  the  l^el  would  have  to  be 
no  larger  than  is  necessary  to  meet 
foreign  labeling  requirements;  and  (3) 
the  claim  coiild  not  be  repeated  in  U.S. 
advertising  imless  it  could  meet  the  Ad 
Hoc  Guidelines'  safe  harbon  for 
unqualified  "Made  in  USA"  claims.  '^ 


have  undai^iie  BoaJ  insperrton  in  Switawland. 
FSWI.  $47.  at  4-«. 

*"Ad  Hoc  Graup,  SISS.  Tb*  praiKMsl  «wu  aicned 
by  AAEL  the  Assodatkm  of  HooM  Appliance 
ManuiKtunn  ("  AHAM~),  the  Automothra  Psits 
and  ArcwMriea  Aasociatioii  ("APAA").  AWPA. 
BMA.  BIA.  JURA.  3M.  and  SUnky. 

>**AAO.«187.at2. 


••'BMA.flSS.alX 

••••lS4.«tl-4. 

'••AHAM.tlS8.atl-2. 

"•Sm  oIki  AAEL  tlS7.  at  3:  EIA.  #193.  at  a 

•'i  3M.  fisa,  at  1-2. 

•'I  Sea  obo  MRA.  •1S4.  at  7  (should  allow 
maimfactuiaM  to  mark  products  told  in  the  U.S. 
with  the  words  "Country  of  origin:  USA"  in  limited 
instancaa  whan  actual  axpotu  of  the  product  are 
subfact  to  iMeicn  marking  tequiramanU);  BIA.  S193, 
at  2  (the  Cnmmlsakin  could  pnrant  oonsumar 
daosptioft  through  education  ooncaming  the  limited 

««— w<«g  nl  Mirh  inwlrlwg  ^lyA  tjjf^^  pw^ttft^tj^^l 

OB  U.S.-origin  claims  to  consumatsh  JKi.  flSS,  at 
3-t  (should  tha  FTC  dadda  that  the  "■t«-nn*^i| 
tiansfannatiaa  itandard  ia  ool  appropriate, 
advocataa  aatabliahing  a  "aafi  harbor"  tlMt  would 


New  Balance  and  Footwear  Industries 
of  America,  although  not  signatories  to 
the  Ad  Hoc  Guidelines,  expressed 
general  support  for  them,  but  asserted 
that  any  safe  harbor  for  making 
imqualified  "Made  in  USA"  claims 
should  require  that  a  product  have  over 
50%  domestic  value.  "^  According  to 
New  Balance,  without  this  requirement, 
products  with  low  domestic  content  that 
imdeigo  only  final  assembly  in  the 
United  States  could  be  labeled  "Made  in 
USA"  in  some  instances,  and  in  those 
instances,  the  label  would  be 
deceptive.  "* 

In  contrast,  the  American  Hand  Tool 
Coalition,  and  two  of  its  member 
companies,  submitted  comments 
strongly  objecting  to  the  Ad  Hoc 
Guidelines.  The  American  Hand  Tool 
Coalition  asserted  that  the  Ad  Hoc 
Guidelines  are  a  "conglomeration  of 
vague  and  potentially  imequal  tests  that 
would  promote  rather  than  prevent 
consumer  deception."  >'''  Among  its 
specific  criticism  of  the  Ad  Hoc 
Ckiidelines  were:  (1)  by  permitting 
products  with  50%  m  even  more  foreign 
content  to  be  labeled  "Made  in  USA." 
the  Ad  Hoc  Guidelines  would  deceive  a 
substantial  pen»ntage  of  consumera;'''* 
(2)  the  two-tiered  approach  of  "Made  in 
USA"  and  "whoUy  Made  in  USA" 
would  lead  to  consumer  confusion  and 
make  it  difficult  for  companies  that 
meet  the  higher  standard  to  distinguish 
their  products; '"^  and  (3)  the  proposed 
Guidelines  would  not  achieve 
harmonization  with  other  U.S.  or 
foreign  government  standards.  ■*" 

IV.  Analysis:  General  Consideratioiis 

The  comments  submitted  to  the 
Commission,  as  well  as  the 
Commission's  independent  analysis, 
suggest  a  number  of  facton  to  be 
considered  in  seeking  an  appropriate 
standard  for  evaluating  U.S.  origin 
claims.  The  Commission  considered 
consumer  perception  of  such  claims, 
consistency  of  the  Commission's 
standard  with  other,  existing  standards. 


allow  companies  to  prorida  consumats  with 
countiy-of-origin  informatian  that  also  aatisflas 
intam^ional  origin  "MrUng  rules). 

>^  New  Balance.  SIS?,  at  2;  Fla.  #177,  at  6-7. 

"*  New  Balance,  «197.  at  4. 

171  Amwican  Hand  TooL  Sias,  ^ipendix  A,  at  1. 

•»•«.  at  1,4-6. 

^"  Id.  It  7-S.  See  also  Vaugban  k  Bushnell,  #191, 
at  2:  Eatwring.  #179,  at  2  ("Only  the  moat  vigilant 
consumats  would  notice  the  dithrence  between  the 
t«ro  claims,  and  oven  if  tba  distinctiona  wrere 
noticed,  consumers  would  have  no  basis  by  which 
to  discern  tha  difhrent  meanings  of  the  two 
phraaaa.  Consumers  are  likely  to  aaauma  that  (both 
daimsl  refer  to  all  or  virtually  all  domestic  origin 
). 

•'•Anwlcan  Hand  Tool.  #186.  Appendix  A.  at  6- 


and  practical  issues  of  implementation, 
lliis  notice  discusses  each  in  turn. 

A.  Consumer  Petceptfon 

1.  Studies  and  Findings 

As  noted  above.  Commission  staff 
conunisaioned  a  consumer  perception 
study  >^  as  part  of  the  FTCs  overall 
review  of  U.S.  origin  claims  in 
advertising  and  labeling.  In  addition, 
some  commenters  responded  to  die 
Comnrission's  request  for  further 
consumer  perception  evidence  by 
submitting  data  of  their  own.'"' 

The  FTC  staff-commissioned  study 
oonsistedtrf  two  parts.  The  first  part 
("1995  rrc  Copy  Test")  was  a 
traditional  copy  test  in  vdiich  subjects 
wrere  shown'advertisements  ctmtaining 
one  of  five  qualified  or  unqualified  U.S. 
origin  claims  (e.g.,  "Made  in  USA." 
"70%  Made  in  USA,"  "Made  in  U.S.  of 
U.S.  and  imported  parts")  and  aaked  a 
series  of  questions  about  «^t  they 
understood  each  claim  to  mean.  The 
second  part  of  the  Commission's  study 
was  termed  an  attitude  survey  ("1995 
FTC  Attitude  Survey").  It  prasmted 
subjects  with  a  series  of  scenarios  in 
which  the  percentage  of  a  product's  cost 
that  was  U.S.  in  origin  varied;  in 
addition,  subjects  were  either  told  that 
the  product  was  assembled  in  the  U.S.. 
told  that  it  was  assembled  abroad  or  not 
told  the  site  of  assembly.  Subjects  were 
then  asked  whether  or  not  they  agreed 
with  a  label  stating  that  the  product  was 
"Made  in  USA."  >»  In  addition  to  the 
results  of  the  new  study  commissi  tmed 
for  this  review,  the  results  of  a  1991  FTC 
study  ("1991  FTC  Copy  Test")  also  were 
considered.  "2  This  1991  consumer 
perception  study  asked  consumers 
general  questions  about  "Made  in  USA" 
claims,  as  vrell  as  questions  about  the 


•^Documant  Na  B2128S3  on  the  Commiaaion's 
public  record. 

•••IMRA.  Document  r4a  B212895:  Crafted  with 
Ptids,  Documant  Na  B212908:  American  Hand 
Tool  (Danehar  Tool  Group),  Document  Na 
BZlZtlO;  New  Balance,  Document  Na  B212922: 
National  Cansumeri  Leegue,  Document  No. 
B2129S4:  BGE.  Document  Na  B212S46. 

••*  For  example,  a  typical  question  in  the  1995 
FTC  Attitude  Survey  reed: 

This  stsreo  is  eaaambled  in  the  United  States - 
using  U.S.  and  foreign  parts.  The  foreign  parts 
eccount  for  10%  of  the  total  cost  of  maUag  the 
stetaa  The  U.S.  perts  end  U.S.  assembly  tofsthsi 
acoonm  for  90%  of  tha  total  cost  If  this  product  bed 
a  label  tttting  that  Oe  product  was  "14ade  in  the 
USA."  how  much  would  you  egraa  or  rtliagfee  writh 
the  labelT  Would  yon  straagly  egree,  somewhat 
agree,  netther  agree  nor  Hiteyee,  somewhat 
rlliagrea,  or  stroogly  dlsagtee? 

A  respondent  would  then  be  pteeented  with  the 
same  sosnario,  exespt  that  30%  of  the  cost  was 
foreign  and  7I>%  U.S.,  than  with  a  sosnario  in 
urtiicfa  U.S.  and  foreign  costs  eech  accounted  for 
60%  of  the  total  coats,  and  so  on. 

•«Documsnt  Na  B213001. 


use  of  such  claims  in  qwdfic 
adveitisanents; 

In  adddtion  to  the  Commission's 
studies,  at  least  six  other  conunenters 
provided  consumer  peroeptian  data  on 
U.S.  origin  daims,  including:  New 
Balance  Athletic  Shoe  (New  Balance), 
the  International  Mass  Retail 
Associatian  (IMRA),  the  American  Hand 
Tool  Coalition  (American  Hand  Tool). 
Crafted  ^th  Pride  in  U.S.A.  Council, 
Inc.  (Crafted  with  Pride).  BGE  Ltd. 
(BGE),  and  the  National  Consimien 
Le^ue  (NCL).'*'  The  studies  addressed 
a  number  of  topics  related  to  U.S.  origin 
claims  and  found  a  range  of  rasidts.  "Ine 
most  significant  findings  are  discussed 
below. 

a.  Importaaoe  of  U.S.  origin  in 
purchasing  dedsioiis.  All  of  the  studies 
looked  in  one  way  ot  anolbw  at  how 
iiopottant  a  "Made  in  USA"  designaticm 
was  to  coDSumos.  Sewal  of  the  studies 
found  that  many  ooBStuners  express  a 
preference  for  U.S.-made  goods.  For 
example,  when  respondents  to  the  1991 
FTC  Copy  Test  %vere  asked  to  circle 
things  in  an  ad  that  wrere  important  to 
them.  52%  of  those  shown  a  typewriter 
ad  and  33%  of  those  shown  a  mcyde  ad 
circled  die  "Made  in  USA"  logo. 
Similariy,  American  Hand  Tool  survey 
participants  considered  a  "Made  in 
USA"  label  to  be  a  highly  important 
factor  when  bu3dng  hand  tools.  On 
average,  this  label  was  considered  as 
impcwtant  as  price  and  man  important 
than  brand  name  and  reputation  of  stcne 
(but  was  sem  as  less  impcHtant  than  the 
warranty).  Crafted  With  Pride  sidmiitted 
the  results  of  several  studies,  all  of 
which  indicated  that  consumers  have  a 
significant  preference  for  items  made  in 
the  USA.  >**  For  example,  in  one  test 
conducted  in  retail  stores,  sales  of  U.S.- 
made  apparel  increased  24%  when  the 
items  were  affixed  with  hangtags 
prominently  identifying  them  as  "Made 
in  USA."  ••3  FinaUy.  84%  of 
respondents  in  the  NCL  study  said  they 
were  more  likely  to  buy  an  item  that 
was  made  in  the  USA  than  a  foreign- 
made  product,  assuming  that  price  and 
other  features  of  the  ;»oduct  were 
identical. 

On  the  other  hand,  three  other  studies 
suggested  that  country  of  origin  is  not  as 
important  to  consumera  as  some  other 
product  features,  such  as  price,  design, 
and  style.  When  asked  an  open-ended 
question  as  to  what  factors  they 


i»Tba  Nd  study  consisted  of  mail-in  survejrof 
its  msmbarship  snd  did  not  pwport  to  be  a 
adentificaUy  valid  survey.  Nonetheless,  it  is 
included  in  this  discussion  for  infarmatiwial 
puipasei. 

•MCiaftad  With  Pride.  #3S,  at  3-7,  Bxhifate  1-7: 
#17^  at  2-3. 

»«l.t3S.et6,Bxhaiit7.     - 


considered  in  deciding  whidi  brand  of 
athletic  shoes  to  buy,  no  respondents  to 
the  New  Balance  surrey  mentioned  the 
cotintry  of  (Hrigin  of  the  shoes' 
canponents.  Country  of  origin  was 
ranked  by  respondents  in  that  survey 
below  comfort  and  fit,  durability, 
design/style,  and  price  in  factors  they 
ccmsideied  in  theLr  athletic  shoe 
purchasing  decisions.  Similvly.  in  the 
BGE  survey,  only  26%  of  participants 
indicated  that  they  would  base  their 
dedsion  about  whether  to  buy  a 
collectible  plate  on  the  country  in 
w^di  it  was  manufactured.  In  contrast, 
99%  said  the  primary  reason  fw  buying 
such  a  plate  was  because  of  the  art  on 
it  IMRA  submitted  poll  data  suggesting 
that  ahhough  ctmsumers  say  they  prefec 
buying  products  made  in  the  USA.  this 
preference  noticeably  dwrlines  if  an 
American-made  good  is  more  expensive 
than  a  foceign-made  good.  IMRA's  data 
also  indicated  that  a  product's  country 
of  origin  rated  %rell  below  a  product's 
warranty,  price,  and  other  product 
featurss  in  impoitaiioB  to  pmrhasing 
dedsians.  In  addition,  the  survey 
submitted  by  IMRA  showed  that  people 
care  more  about  the  country  of  origin  Car 
certain  producta,  sudi  as  cars,  cloudng. 
andalectronicB,  than  far  otbar  producta, 
sudi  as  tools,  shoes  and  laigs 
appliances.  - 

Consumer  responses  to  the  1995  FTC 
Copy  Test  snd  1995  FTC  Attitude 
Survey  reflect  a  range  of  views  about  the 
importance  to  consumers  of  purchasing 
producta  that  are  made  in  the  USA. 
Partidpanta  in  the  Copy  Test  were 
asked  "When  you  are  considering 
buying  a  [product],  how  important  is  it 
to  you  that  the  item  be  made  in  the 
USA?"  On  a  scale  of  0-10, 0  being  not 
at  all  important  and  10  being  very 
important.  39%  of  partidpanta 
responded  in  the  8-10  range;  39%  of 
partidpanta  responded  in  the  3-7  range; 
22%  of  partidpanta  re^Mnded  in  the  0- 
2  range.  The  impostancs  partidpanta 
placed  on  buying  a  product  that  was 
produced  in  the  U.S.  did  not  vary 
among  the  copy  test  producta  (a  stereo, 
GODse  tthf^  or  pen). 

The  resuhs  ofte  1995  FTC  Attitude 
Survey  were  similar,  although 
partidpanta  in  the  Attitude  Survey  rated 
the  importance  of  bujring  a  pen  that  was 
"Made  in  USA"  somewhat  higher  than 
the  importance  of  bujring  a  stereo  that 
was  made  in  the  USA.  Just  under  50% 
of  partidpanta  who  were  asked  about 
pens  rated  the  impcHtanoe  of  buying  a 
pod  that  was  "Made  in  the  USA" 
between  8-10.  Less  than  20%  put  the 
importance  betwem  0-2.  For 
partidpanta  who  ware  asked  about 
stereos,  approximately  35%  rated  the 
importance  of  buying  a  stereo  that  was 
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Made  in  the  USA  between  8-10,  while 
just  over  25%  put  the  importance 
between  0-2. 

Several  of  the  studies  found  that 
consumers  associate  "Made  in  USA" 
claims  with  positive  economic 
consequences  for  the  United  States, 
such  as  more  jobs  for  Americans.  For 
example,  in  the  New  Balance  study, 
when  respondents  were  asked  "What 
does  Made  in  USA  mean  to  you,"  35% 
of  respondents  stated  that  a  "Made  in 
USA"  label  implied  )obs  or  work  for 
U.S.  citizens.  In  the  Commission's  1991 
Copy  Test,  when  respondents  were 
shown  a  card  with  "Made  in  USA"  on 
it  and  asked  what  they  think  of  when 
they  see  this  on  a  product,  the  largest 
number  of  respondents  (27%) 
mentioned  that  "Made  in  USA"  means 
jobs  or  employment,  gave  responses 
focused  on  keeping  dollars  in  the 
United  States,  or  gave  other  answers 
relating  to  the  U.S.  economy.  Similarly, 
in  the  American  Hand  Tool  study, 
among  443  respondents  who  said  that  a 
ma)ority  of  their  hand  tools  are 
American  made,  the  largest  percentage 
(41%)  stated  that  they  buy  American 
products  to  supp<»t  the  U.S.  economy 
and  U.S.  labc». 

On  the  other  hand.  Crafted  With  Pride 
concluded  that  people  check  country  of 
origin  for  quaUty  reasons,  not  because  of 
ab^ract  political  or  social  concerns: 
most  think  U.S.  companies  make  better 
clothing,  appliances,  telephones.  Like 
Crafted  With  Pride,  IMRA  concluded 
that  people  who  base  their  purchasing 
decisions  on  a  "Made  in  USA"  label  do 


so  because  such  a  label  represents  better 
quality  than  foreign  produced  goods, 
not  because  of  patriotic  sentiment. 

b.  Consumer  understanding  of  "Made 
in  USA"  i.  General  meaning.  Several 
studies  indicate  that  when  asked  to 
define  "Made  in  USA,"  consumers  do 
so  in  only  the  most  general  terms.  Most 
commonly,  when  asked  the  meaning  of 
"Made  in  USA,"  study  participants 
stated  that  a  product  was  "Made  in  the 
USA"  with  no  elaboration.  For  example, 
in  the  New  Balance  study,  when 
consumers  were  asked  "What  does 
'Made  in  USA'  mean  to  you,"  the 
highest  percentage  of  respondents  (40%) 
stated  some  version  of  "Made/ 
Manufocttired  in  US."  Similarly, 
American  Hand  Tool  found  that  when 
respondents  were  asked  what  a  "Made 
in  USA"  label  would  mean  if  they  were 
considering  buying  a  hand  tool,  the 
largest  percentage  of  respondents  (46%) 
simply  stated  it  would  mean  the  tool 
was  "Made  in  the  U.S." 

The  Commission  found  similar 
results.  In  the  1995  FTC  Copy  Test, 
when  respondents  were  asked  what  a 
"Made  in  USA"  claim  means  in  an 
advertisement  or  label,  63.5%  gave 
answers  indicating  the  product  was 
made  in  the  U.S.  without  further 
elaboration.  Similarly,  in  the  1995  FTC 
Attitude  Survey,  60.8%  of  respondents 
stated  that  a  "Made  in  the  USA"  label 
means  "Made  in  US." 

ii.  How  much  is  made  in  the  United 
States.  In  looking  at  how  much  of  a 
product  that  is  labeled  "Made  in  USA" 
consumers  believe  is  made  in  the 


United  States,  the  answer  appears  to 
depend  in  part  on  how  the  question  is 
asked.  As  noted  above,  when  asked  the 
general,  open-ended  question  what  does 
"Made  in  USA"  mean,  most  consumers 
simply  answer  "Made  in  USA."  In  the 
1995  FTC  Copy  Test,  for  example,  when 
asked  what  a  "Made  in  USA"  statement 
in  an  ad  or  label  meant,  only  5%  of 
respondents  answered  "aU  made  in 
US." 

Where  studies,  however,  directly 
asked  consumers  how  much  of  a 
product  marked  "Made  in  USA"  was 
made  in  the  United  States,  or  presented 
them  with  scenarios  that  posited  a  level 
of  U.S.  content,  many  respondents 
indicated  that  Uiey  view  "Made  in 
USA"  claims  as  representing  that 
products  possess  a  high  amount  of  U.S. 
content.  'This  result,  for  example,  was 
reflected  in  two  of  the  Commission 
studies.  The  1995  FTC  Attitude  Survey 
foimd  that  the  number  of  consumers 
who  were  willing  to  accept  a  "Made  in 
USA"  label  on  a  product  decreased 
significantly  as  the  amoimt  of 
production  costs  incurred  abroad 
increased.  For  example,  while  52%  of 
respondents  agreed  with  a  "Made  in 
USA"  label  when  foreign  production 
accoimted  for  30%  of  total  production 
costs,  only  28%  of  respondents  were 
willing  to  accept  a  "Made  in  USA"  label 
^len  foreign  production  accounted  for 
50%  of  total  production  costs.'"  In  the 
1991  FTC  Copy  Test.  api»oximately 
77%  of  consumers  stated  that  "Made  in 
USA"  references  mean  that  all  or  almost 
all  of  a  product  was  made  in  the  USA.'" 


Percentage  of  Respondents  Who  Agreed  and  Disagreed  with  a  ' 

'MADE  IN  USA"  UBEL 

Assenibied  in  U.S. 

Country  of  assenMy  un- 
specified 

Assenoea  in  loreign 
country 

Total  cost 

Agree 

Disagree 

Agree 

Disagree 

Agree 

Disagree 

90%  US/10%  Foraign 

75J0f% 
67.0% 
36.0% 
25.0% 

2ao% 

22.0% 
31.0% 
46.0% 
68.0% 
74.0% 

63.9% 
50.9% 
28.7% 
20>l% 
19.4% 

31.5% 
43.5% 
57.4% 
72.2% 
74.1% 

54.6% 
38.9% 
18.5% 
10.2% 
10.2% 

33.3% 

70%  US/30%  Foraiyn  . 

50.0% 

50%  USAO%  Formff\  .„      

63.9% 

30%  l.l$/70«  R<n^    

83.3% 

10%  US«0%  Foreign . 

84.3% 

Other  studies  found  similar  results. 
American  Hand  Tool  asked  respondents 
what  percentage  of  a  hand  tool  they 
assumed  was  made  in  the  U.S.  Fifty- 
three  percent  of  the  respondents  stated 
100%.  An  additional  27%  gave 
responses  between  50%  and  99%. 
Similarly,  in  the  NCL  study,  consimiers 
were  asked  "When  you  see  a  product 


advertisement  or  label  stating  "Made  in 
USA."  what  amount  of  U.S.  parts  (i.e., 
OHnponents)  do  you  assume  is  in  the 
product?"  Forty-five  percent  of 
respondents  stated  100%;  an  additional 
9%  of  the  respondents  stated  a 
tnifiimiiin  ranging  between  90%  and 
100%.  Whoa  respondents  to  this  survey 
were  asked  about  the  minimum  amount 


of  U.S.  labOT  they  assume  is  in  the 
product.  58%  stated  100%.  and  an 
additional  eight  percent  stated  a 
minimum  between  90%  and  100%. 

iii.  Importance  of  U.S.  assembly. 
When  participants  in  the  1995  FTC 
Copy  "Test  were  asked  whether  a  "Made 
in  USA"  statement  in  an  ad  or  on  a 
package  suggested  or  implied  anything 


"*Thaae  figure*  ara  far  rMpoiuM  •aoas  ail  titM 
of  aMambiy,  i^.,  wbathv  th*  raspaodant  was  told 
that  tha  product  waa  aaaamblad  in  tba  U.&. 
aaaaotbtad  in  a  foraign  ooontry,  or  not  told  tba  »iia 
of  aaaamttly.  More  oompiate  raaulta  of  tba  1985 
Anita«la  Smnwy  apfMar  in  ttaa  ctaait  batow. 


'"In  laaponaa  to  a  follow-up  quaation. 
approximataly  S2%  of  thai*  raspondanta  specifiad 
that  thi*  was  both  paita  and  labor.  Thus,  a  total  of 
approximataly  S3%  of  tha  raapondents  to  tha  1991 
FTC  Copy  Taat  sutad  that  a  "Mada  In  USA"  claim 
maant  tlia  product  waa  all  cr  almoat  all  mada  in  tba 


Unitad  Stataa  and  that  this  maant  both  parU  and 


about  where  the  product  was  assembled, 
only  50%  of  the  respondents  answered 
affirmatively.  The  resp<Hises  of  the 
participants  in  to  the  1995  FTC  Attitude 
Survey,  however,  si^gest  that  the  site  of 
assembly  makes  a  significant  difference 
to  consumers  in  deciding  whether  a 
product  is  "Made  in  USA."  Specifically, 
respondents  in  the  1995  FTC  Attitude 
Survey  were  considerably  more  willing 
to  agree  with  a  "Made  in  the  USA"  laM 
on  products  that  were  assembled  in  the 
United  States  than  on  products 
assembled  abroad,  regardless  of  the 
overall  percentage  of  the  product  that 
was  made  in  the  United  States.  For 
example,  even  if  a  foreign-assembled 
product  contained  U.S.-made  parts  that 
accoimted  for  90%  of  the  product's  total 
cost,  only  55%  of  i^espondents  were 
willing  to  agree  with  a  "Made  in  the 
USA"  label  on  the  product.  By  contrast, 
when  respondents  were  asked  about  the 
same  90%  U.S.  content  product  and  told 
that  it  was  assembled  in  the  United 
States,  75%  were  willing  to  agree  with 
a  "Made  in  USA"  label  on  the  product 

2.  Conclusions 

The  Commission  received 
considerable  information  concerning 
consumer  perception  of  U.S.  origin 
claims  and  has  found  this  information 
useful  in  its  consideration  of  this  matter. 
Although  there  are  necessarily 
limitations  on  the  inferences  that  can  be 
drawn,  the  Conunission  believes  that 
the  following  conclusions  are  supported 
by  the  evidence. 

First,  the  studies  cited  by  the 
commentOTS  indicate  that  U.S.  origin 
claims  are  material  to  many  consumers. 
A  large  number  of  consumers  expressed 
an  interest  in  or  prefraence  for  U.S.- 
made  goods,  even  if  they  did  not  always 
follow  this  interest  through  when 
actually  purchasing  items.  A  consumer's 
purchasing  decision  is.  of  course,  often 
influenced  by  other  factors,  such  as  fit 
and  price;  it  is  not  sensible  to  expect 
consumers  to  buy  shoes  that  do  not  fit 
or  that  cost  more  than  they  can  afford 
simply  because  those  products  are 
labeled  "Made  in  USA. "  Nonetheless,     - 
all  other  things  being  equal,  many 
consumers  express  a  preference  for  U.S.- 
made  products.  That  U.S.  origin  claims 
are  material  to  consumers  is  reinforced 
by  the  considerable  interest  of 
manufiKrturers  in  malcing  these  claims. 
Many  of  the  comments  received  also 
indicate  that  a  "Made  in  USA"  label  is 
a  valuable  marketing  tool. 

Second,  the  consumer  perception  data 
indicate  that  many  consumms  may  have 
only  a  general  sense  of  what  the  phrase 
"Made  in  USA"  means  rather  than  a 
highly  refined  view  of  how  "Made  in 
USA"  diould  be  interpreted.  i.e.. 


whethm  a  "Made  in  USA"  claim  should 
be  evaluated  in  terms  of  costs, 
processing,  or  in  another  maimer. 
Several  commentos,  both  at  the 
wwkshop  and  in  post-workshop 
ctpiments.  opined  that  consumers' 
fnlure  to  specifically  mention  anything 
about  cost  or  parts  when  asked  generally 
what  "Made  in  USA"  means  shows  that 
these  consumers  interpret  a  "Made  in 
USA"  claim  as  meaning  only  that  the 
product  "came  into  being"  in  the  United 
States.  One  commenter  said,  for 
example: 

[Alpproximately  65  percent  of  the  [FTC] 
copy  test  respondents  either  rep>eated  the 
"Niade  in  USA"  phrase  or  responded  with  a 
viftuuly  identical  phrase  when  queried 
about  the  meaning  of  "Made  in  USA."  Since 
such  consumers  ara  likely  to  use  the  word 
'made'  according  to  its  dkrtionaiy  definition, 
the  copy  test  lesults  show  that  consumers 
perceive  a  product  as  being  created  in  this 
country  if  the  materials  are  either  formed  or 
modified,  or  the  component  parts  are  put 
together  in  the  United  States.  ■** 

Similarly,  another  ccnnmenter 
suggested  that  the  "overwhelming 
response  of  consmners  was  not  that 
['Made  in  USA']  means  X  perc»nt  parts 
or  labor,  but  rather  that  it  means  simply 
that  the  product  was  made.  buih. 
manufactured,  created  in  America."  i"' 
And  a  third  commenter  argued  that 
"[T]he  empirical  evidence  suggests  that 
consumers  conceptualize  'Made  in  USA' 
claims  in  terms  of  the  process  by  whidi 
parts  or  materials  are  transformed  into 
a  'new  and  different'  finished  product — 
'  that  is,  substantial  transformed. ' "  >«>     - 

The  Commission,  however,  does  not 
believe  that  this  complex  interpretation 
is  supported  by  the  available  evidence. 
It  is  likely  reading  too  much  into  a 
consumer's  tautological  statement  that 
"Made  in  USA"  means  "Made  in  USA" 
to  say  that  it  demonstrates  that 
consumers  understand  "Made  in  USA" 
to  mean  that  a  product  "came  into 
being"  in  the  United  States  and  not  to 
mean  anything  about  where  the 
product's  parts  were  made.  A  simpler 
explanation  is  that  many  consumers  are 
likely  unaware  that  there  are  various 
alternative  constructs  for  evaluating 
"Made  in  USA"  claims  and  may  not 
articulate  a  precise  definiticm  of  "Made 
in  USA." '»'  In  other  words,  it  may  not 
have  occurred  to  many  of  the  survey 


'"  FIA.tl77,at2. 

'••EIA,»193,at5. 

■«<>BMA.*194.at4. 

>*'  See  UAW.  n74.  at  2  ["The  consumsr  survay 
data  provides  little  useful  infonnation  regarding  the 
understanding  of  moat  consumers  of  the  term  'Made 
in  USA.'  One  conclusion  that  could  be  drawn  from 
the  data  is  that  very  few  consumers  know  enough 
about  the  process  of  production  to  be  able  to 
evaluate  difbrent  claims  about  parts  content  or 
product  fabrication."). 


respmidents  that  there  are  multiple 
ways  of  defining  the  commtmly  used, 
short-hand  phnue  "Made  in  USA." 

Moreover,  the  view  that  a  product  is 
made  where  it  "comes  into  being," 
regardless  of  the  origin  of  a  product's 
parts,  is  contradicted  by  at  least  some 
evidence  that  many  consumers  do 
consider  parts  to  be  an  important 
elemmt  of  the  "Made  in  USA" 
definition.  In  the  1991  FTC  Copy  Test, 
for  example,  when  the  respondents  v^o 
stated  that  "Made  in  USA"  means  that 
"all  or  nearly  all"  of  a  product  was 
made  in  the  United  States  were  asked  - 
"Is  that  parts,  labor,  or  both  parts  and 
labor?."  77%  of  respondents  answered 
both  parts  and  labor.  The  American 
Hand  Tool  Coalition's  study  found 
similar  resiUts,  with  38%  of  respondents 
saying  the  claim  referred  mosUy  to 
materials.  38%  saying  it  pertained 
mostly  to  labor,  and  40%  saying  both 
parts  and  labor  (even  though  the  latter 
response  was  not  expressly  given  as  an 
option).  In  addition,  in  the  1995  FTC 
Attitude  Survey,  most  respondents 
disagreed  with  a  "Made  in  USA"  label 
for  products  that  imderwent  final 
assembly  in  the  United  States  but  had 
low  overall  U.S.  content,  suggesting  that 
merely  "coming  into  being"  in  the 
United  Strtes  does  not  satisfy 
consumers"  understanding  of  the  term 
"Made  in  USA." »« 


•*>On  tba  other  band,  only  2S%  of  raapoodenta 
to  tba  1995  FTC  Copy  Taat  anawwed  "yes"  wfaeo 
aakad  if  a  "Mada  in  USA"  claim  soggaMad  or 
implied  anything  about  nvbaca  tha  parts  that  want 
into  a  product  «rere  maouhcturad.  Soma 
commentars,  including  the  Bicycle  Manufacturars 
Association,  cited  this  statiatic  as  support  {or  tba 
argument  that  consuman  do  not  think  of  "Mada  in 
USA"  claims  in  temis  of  parts.  BMA.  il9S, 
Appendix  at  6.  Interestingly,  only  about  half  of  the 
reapondenu  to  the  199S  I^X:  Copy  Test  atatad  that 
"Made  in  USA"  suggests  or  impliaa  an]rthing  about 
wfaara  tba  product  %ras  ossembW  aitbar  (a  concept 
presumably  does  to  "coming  into  being").  In  fact, 
a  oonsidei^la  number  of  raapondanta  (34%)  to  this 
copy  taat  were  unwilling  to  aay  that  a  "Made  in 
USA"  claims  suggests  or  impUea  anything  about 
wfbere  a  product  was  anaamhled  or  where  its  parts 
cams  from  or  bow  much  of  the  total  coat  was  U.S., 
making  it  hard  to  infer  exactly  «rbat  these 
raapoadants  believe  "Mada  in  USA"  does  meen. 
One  poaaibie  explanation  is  that  consumers  do  not 
believe  that  any  of  the  factors  aakad  about — site  of 
assembly,  origin  of  parts,  some  level  of  U.S.  costs — 
are  nacesaari^  required  for  a  product  to  be  called 
"Made  in  USA."  although  any  or  all  of  tham  may 
be  required  in  a  particular  (or  even  most)  inatannea 
Thus,  when  asked  wbatbar  a  "Made  in  USA" 
representation  suggeats  or  impliaa  wfaara  tfaa  parts 
ara  made,  a  nay-sajring  participatf  may  hava 
answered,  in  essence,  "not  necaaaarily." 

Yet  another  possible  interpretation  is  that  tba 
relatively  low  number  of  reqwndants  responding 
affirmatively  to  the  question  of  wbatbar  a  "Mada  in 
USA"  claims  suggests  or  implies  anjrthtng  about 
wfaara  the  perts  are  made  is  the  result  of  tlie 
conaarvativa  phrasii^  of  the  quaadon.  Pointed  to  a 
"Made  in  USA"  sutenmit  and  aakad  wfaetfaar  it 
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Thiid.  whether  or  not  consumers  are 
able  to  precisely  define  "Made  in  USA," 
the  otmsumer  pwception  studies 
indicate  that,  whoi  given  the 
opportunity,  consumers  nonetheless 
fi^W  consistently  suggest  that  products 
labeled  "Made  in  USA"  are  expected^to 
have  a  high  degree  of  U.S.  content 
When  asked  what  portion  of  a  product 
labeled  "Made  in  USA"  was  made  in 
the  United  States,  many  respondoits  say 
that  the  claim  means  that  all  of  a 
product  is  U.S.-made.  When  presented 
with  specific  scenarios,  many 
consumers  similarly  indicated  that  they 
expected  a  product  to  have  a  high  lerel 
of  U.S.  content,  although  they  «uso 
indicated  they  were  willing  to  acxspt  a 
product  labeled  "Made  in  USA"  even  if 
it  had  some  foreign  content  For 
example,  in  the  1995  FTC  Attitude 
Survey,  67%  of  respondents  agreed  with 
a  "Made  in  USA"  label  when  the 
product  was  assembled  in  the  United 
States  and  U.S.  production  accounted 
tot  70%,  and  foraign  content,  30%,  of 
the  total  production  cost  Even  with 
U.S.  assembly,  however,  consumers 
appear  to  require  significant  U.S. 
axitent  to  justify  a  "Made  in  USA" 
labeL  Thus,  the  number  of  respondents 
freeing  with  a  "Made  in  USA"  label  in 
the  same  study  drops  off  significantly — 
to  36% — ^when  U.S.  content  drops  to 
50%,  even  where  the  product  is 
assembled  in  the  United  Sutes.  "^  Onfy 
New  Balance  found  that  a  maiority  of 
consumers  Were  willing  to  accept  a 
"Made  in  USA"  label  when  a  product 
tras  made  with  50%  U.S.  materials  and 
oBnpanents.  *** 

The  Commission  accepts  the 
argument  of  several  commenters  that 
ctmsumers  increasingly  recognize  that 
products  are  made  globally.  The 
multitude  of  foreign  origin  labels  cm 
products  likely  reinforces  consumers' 
increesed  awareness  of  foreign  sourdng. 
lliat  consumers  may  recognize  that 
many  products  are  no  longer  wholly 
made  in  the  United  States,  however, 
does  not  necessarily  indicate  that 
consumers  expect  that  products  labeled 
"Made  in  (/SA"have  significantly  less 
U.S.  content  It  appears  at  least  equaUy 
likely  that  the  commenters  are  correct 


tays  anythiag  aboiit  wbara  tha  put*  of  tba  pradad 
•rs  manniictund.  consuman  may  wall  raapood 
that.  no.  Utanlly  H  doaa  dol 

•n  Inlataatii^.  tha  diop  bati»aaD  70%  U.S. 
contant  and  S0%  U.S.  contant  i»  tha  largaat  dnp 
batwaan  larala  wfaatbar  raapondanta  waia  piaaaulaJ 
with  toaaarioa  in  aacandini  ordar  (i.«.,  pmraadln| 
fron  10%  U.S.  contaot  to  90%  VS.  cootMit)  or  in 
daarandlng  ordar  (i>..  prooaading  from  90%  U.S. 
cootaol  to  10%  U.S.  axuanl). 

■**  Naw  Balanca  did  not  pfaaant  conaomata  with 
any  acanarioa  in  wiiich  a  product  waa  mada  with 
an  amount  of  U.S.  contant  batwaan  50  and  100 


who  argued  that  knowledge  of  increased 
globalization  of  production  makes  high 
U.S.  content  more,  not  less,  important  to 
consumers. 

Finally,  although  there  may  in  fact  be 
difierences  in  the  way  consumers 
interpret  and  imderstJand  U.S.  origin 
claims  for  difisrent  t3rpes  of  products, 
the  data  ciurently  before  the 
Commission  appear  too  limited  to  draw 
any  conclusions  on  this  subject  ■'' 

B.  Consistency  With  Other  Statutory  and 
Regulatory  Requirements 

Many  of  the  corporations  and  trade 
assodatians  that  commented  as  well  as 
some  of  the  CongTessional  comments 
strongly  urged  the  Commissien  to  adopt 
a  standard  that  is  consistent  with  one  of 
the  other,  already  existing  legal 
standards,  such  as  the  substantial 
transformatitm  test  applied  by  the 
Customs  Service,  standards  employed 
by  foreign  governments,  the  Buy 
American  Act  or  NAFTA  prefsrence 
rules.  The  Commissiwi  recognizes  that 
there  are  often  consider^le  benefits  to 
harmonizing  its  standards  writh  those  of 
other  government  agencies,  including 
decreased  burdens  on  business  and 
additional  clarity  for  consumers.  Thus, 
wdierever  possible  and  appropriate,  the 
Commission  strives  to  ensure  that  its 
standards  are  consistent  with  those  of 
other  agencies.  To  this  end.  Commission 
staff  has  consulted  with  staff  of  other 
federal  agencies  as  part  of  this  review, 
including  staff  of  the  U.S.  Customs 
.  Service. 

Nonetheless,  there  are  certain 
limitations  on  the  possibility  of  full 
harmonization  in  this  area  and  there  are 
costs  to  be  weighed  against  the  benefits 
of  harmonization.  In  addition,  it  is  not, 
of  course,  possible  to  be  consistent  with 
each  of  the  dted  standards,  as  they  are 
not  consistent  with  each  other.  Issues 
raised  by  the  adoption  of  each  of  the 
referenced  standards  are  addressed  in 
turn. 

1.  Consistency  With  the  Standards  of 
the  U.S.  Customs  Service 

Under  the  current  legal  regime,  there 
is  in  fsct  no  direct  conlbct  between 
Customs  Service  and  FTC  requirements. 
This  is  because,  on  product  labels,  the 
Customs  Service  regulates  only 
maricinga  of  foreign  Origin,  while  the 
Commission  is  concerned  primarily 
with  claims  of  U.S.  origin.  Nonetheless, 
the  Commission  recognizes  that  a 
certain  tension  arises  from  the  use  of 


different  standards  by  the  Customs 
Service  and  by  the  FTC  In  particular, 
there  are  two  ways  in  which  an 
appearance  of  inccmsistency  may  be 
conveyed.  First,  although  a  prtxiuct  is 
deemed,  under  Customs  Service 
regulations,  not  to  be  of  foreign  origin 
(because  it  has  been  or  will  be 
substantially  transformed  in  the  United 
States)  and  so  is  not  reqviired  to  be 
marked  with  a  foreign  country  of  origin, 
it  may  not  necessaruy  cjualify  to  be 
labeled  "Made  in  USA"  under  the 
Commission's  analysis."'  Second,  a 
foreign  origin  marldng  (such  as  "Made 
in  Japan")  may  reflect  a  different  level 
of  processing  in  that  cotmtry  than 
woidd  a  U.S.  origin  claim  ("Made  in 
USA")  on  a  sLmilar  item. 

The  standards  currently  applied  by 
the  FTC  and  the  Customs  Sorvice  derive 
from  their  respective  governing  statutes, 
and  the  differing  ptirposes  of  these 
statetes  impose  certain  limits  on 
harmonization  between  the  two.  Section 
5  of  the  FTC  Act  is  designed  primarily 
to  protect  consimiers  and  to  ensure  that 
voluntary  advertising  and  labeling 
claims,  induding  d^ms  of  U.S.  origin, 
are  not  deceptive.  The  Customs  laws,  by 
contrast,  address  a  range  of  purposes, 
induding  the  establishment  of  tariffs 
and  quotas  and  the  prevention  of 
dumping.  While  the  specific 
requirement  in  the  Tariff  Ad  that  every 
imported  good  be  mariced  with  its 
cotmtry  of  origin  does  indeed  spring 
from  the  consumer-friendly  goel  of 
providing  information  to  the  "ultimate 
purchaser,"  the  standard  actually 
employed  to  determine  which  cotmtry 
is  the  cotmtry  of  origin  "  substantial 
transformadon  "  is  used  not  only  for 
this  purpose  but  also  for  many  others. 
Thus,  there  is  little  indication  that  the 
standard  itself  is  based  on  consumer 
tmderstanding.  Indeed,  as  discussed 
above,  substantial  transformation 
(charaderized  by  some  commenters  as 
equivalent  to  where  a  produd  "came 
into  being")  is  not  necessarily  consistent 
with  consumer  perception.  In  addition, 
the  fed  that  Custcnns'  marking  rules  are 
mandatory  and  imiversal  may,  to  some 
extent,  dictate  the  form  those  ndes  take. 

Another  consideration  in  attempting 
to  harmonize  the  FTCs  standard  with 


"*  Nooathalaaa,  to  tha  axtant  maifcatara  may  in 
tha  futura  davolop  compatant  and  laliabia  aridanoa 
that  rrmmwttmr  paicaption  variaa  among  produda. 
thia  avidanoa  oonld  ba  ral««ant  to  aaiabtiahing  a 
raaaooabla  baaia  far  thair  apadfic  VS.  origin 


***  Many  of  tha  c<a»niantar»  appaaiad  to  hava 
ovarlookad  othar  Coauniaaion  pracadant  that  haa 
liiatoricaUy  appUad  in  thia  dxcumatanca. 
Spacifically.  tha  Cnmmlaaion  haa  had  a  rabottabla 
praaumption  that  conaumaca  would  viaw  unmarkad 
gooda  to  ba  of  dcanaatic  origin,  and  that  when  tuch 
gooda  containad  a  aignificant  amount  of  foreign 
oootant  thia  had  to  be  dladoaad  to  prevent 
daoaptiao.  Aa  explained  in  Part  vn,  the 
Coouniaaiofi  finda  thia  ratnittabla  praaumption  ia  no 
longer  in  tha  public  intareaL  Nonethalaas.  up  until 
thia  point,  it  waa  inaccurate  to  chaiacteriae  the 
aituadon  thia  aimply. 


that  of  the  Customs  Service  is  that  the 
Customs  Service  uses  more  than  tme 
variation  of  substantial  transformation 
in  itsTegulation  of  the  marUng  of 
imported  goods.  As  explained  in 
Section  n,  above,  goods  imported  from 
NAFTA  cotmtries  are  subjed  to  a  tariff 
shift  standard  instead  of  the  traditional 
substantial  transformation  test,  and  this 
may.  in  some  instances,  lead  to 
divergent  determinations  of  origin. 

Moreover,  the  standards  for 
determining  cotmtry  of  origin  for  the 
marking  of  imports  appear,  in  many 
respects,  to  be  in  a  state  of  flux  at  the 
present  time.  Customs  proposed,  but 
then  set  aside,  plans  to  extend  the 
NAFTA  tariff  diift  standards  to  the 
marking  of  all  goods.  In  addition, 
international  efforts  in  this  area  may 
lead  to  further  changes  in  how  cotmtry- 
of-origin  determinations  are  made.  As 
noted  previously,  the  World  Trade 
Organization  is  ciurentiy  woridng  on  a 
proposal  for  uniform  international 
standards  for  malcing  cotmtry-of-origin 
determinations."^  Shotdd  the  United 
States  tdtimately  adopt  such  a  proposal, 
it  may  lead  to  significant  changes  in  the 
ctirrent  system  of  cotmtry-of-origin 
marking.  In  fad,  some  witnesses  at  the 
ITC's  recent  hearings  on  cotmtry-of- 
origin  issues  suggested  that  the  United 
States  take  an  approach  similar  to  that 
of  some  other  countries  and  abolish 
some  ot  all  of  its  marking  requirements 
altogether,  arguing  that  such 
requirements  present  a  costly  barrier  to 
trade.""  | 

Varying  standards  and4]ie  possibility 
of  change  in  the  short-term  future 
complicate  attempts  at  harmonization. 
Nonetheless,  the  Commission  expects  to 
continue  monitoring  activities  in  the 
area  of  maiidng  of  imports,  and,  wdiere 
appropriate,  to  reevaluate  its  own 
standards  in  light  of  changes  in  tlyia 


In  addition,  a  niunber  of  commtonters 
argued  that  the  fad  that  a  "M^ein 
USA"  label  and  a  "Made  in  (£Mgn 
cotmtry)"  label  may  refled  Hiffi^jhnt 
amoimts  of  processing  in  their 
respective  cotmtries  is  likely  to  lead  to 
constuner  ccmfiision.  Under  the 
deception  standard  of  Section  5, 
however,  it  is  by  no  means  clear  that 
consimiers  generally  interpret  foreign- 
origin  rlnima  in  a  manner  analogous  to 
how  they  interpret  "Made  in  USA" 
claims  or  that  they  place  as  much  value 
on  foreign-origin  claims  as  they  do 


domestic  ones.  Consumers  who  look  far 
"Made  in  USA"  claims  may  do  so 
because  they  are  seeking  products  that 
are  made  by  U.S.  labor  from  U.S. 
components.  To  the  extent  that 
consumers  prefer  domestic  products  for 
patriotic  reasons,  they  may  attribute 
special  meaning  to  U.S.  origin  claims 
out  of  concern  for  the  Unitml  States 
economy  and  may  not  have  similar 
concerns  about  the  economy  of  a  foreign 
cotmtry.  "9  In  addition,  consumers 
reading  a  foreign-origin  label  may  be 
more  likely  to  care  about  the  general  fad 
that  the  produd  is  made  abroad  than 
about  which  specific  cotmtry  or 
coimtries  it  is  made  in.^"" 

Further,  t^  United  States  is  not  alone 
in  specifying  a  higher  standard  for 
domestic-origin  rlwima  than  for  foreign- 
origin  claims.  A  number  of  the  United 
States'  trading  partners  also  impose  a 
higher  threshold  for  goods  marked  with 
a  domestic  origin  labeL  Canada,  for 
example,  uses  a  substantial 
transfiormation  analysis  to  determine  the 
cotmtry  of  origin  to  be  marked  on 
imports,  but  for  "Made  in  Canada" 
claims  requires  not  only  that  the  last 
substantial  production  operation  take 
pla9  in  Canada  but  also  that  the 
produd  contain  at  least  51%  Canadian 
materials  or  dired  labor.  Switzerland 
requires  that  a  produd  labeled  "Made  in 
Swritzerland"  contain  at  least  50%  Swiss 
material  and  labor,  and  have  its  last 
major  processing  done  in  Switzerland. 

2.  Consistency  With  the  Standards  of 
Other  Countries 

A  number  of  commenters  urged  the 
Commission  to  adopt  a  substantial 
transformation  standard  to  ensure 
uniformity  with  the  standards  of  other 
cotmtries  and  to  enable  manufacturers 
selling  in  both  the  United  States  and 
abroad  to  use  a  single  set  of  labels. 
Specdfically,  these  commenters  asserted 
that  other  coimtries,  applying  a 
substantial  transformation  test,  may 
require  that  a  good  be  marked  "Made  in 


iv  Althoiig)!  "aubatantial  tianafaniMtion"  U  tha 
baaic  teat  appUad  by  many  countriee  in  detennining 
whether  anid  how  to  require  importa  to  ba  maikad. 
the  implamantatiea  of  that  atandard  may  vary  trom 
oounbty  to  country.  Hence,  the  WTO  ia  vraridng  to 
hamoniae  thia  area. 

■**  See;  e^.,  ITC  Report,  at  2-S,  n.  30. 


>**In  addition,  it  ia  not  deer  that  moat  conaumar* 
undaratand  that  a  "Madt  in  (fareigD  country)"  lafa^ 
meana  only  that  the  product  «*aa  laat  aubatutiaUy 
tianafamiad  in  the  foreign  country  and  in  fact  may 
contain  parte  from  many  countriee.  Thna.  to  the 
extent  that  conaumar*  undantand  a  "Made  in  USA" 
claim  to  hava  an  equivalant  mnantng  to  a  "Made  in 
(foreign  country)"  claim,  they  mey  axpeet  that  both 
clajma  mean  the  product  wu  auhatantially  all  made 
in  tha  named  country. 

""Soma  mm  mantel*  have  further  (uggeatad  that 
differing  atandarda  far  marking  of  imported  and 
dnmeatir  gooda  put*  U.S.  manufacturar*  at  a 
diaadvantaga  becauae  ifaay  may  hava  to  qualify  their 
daima  vdiila  a  foreign  manufacturer  can  uaa  aimply 
"Made  in  (couMryr  alatamaiit,  The  Commiaaian 
faila  to  tee  a  «igBifirkiit  diaadvantaga  in  thia 
dtuatioa  Coommara  with  a  prafarance  Ear  VS. 
gooda  are  Ukaly  to  prefer  gooda  with  a  qualified 
U.S.  origin  label  over  thoea  vrith  an  unqiialiHad 
foreign  origin  labd. 


USA"  in  cases  where  the  Commissioa. 
tmder  its  traditional  standard,  would 
prohibit  such  a  label,  thereby  requiring 
the  manufacturer  to  maintain  two 
separate  sets  of  inventory. 

The  extent  of  this  psK^lem  is  not 
dear.  Few  other  countries  impose  the 
sort  of  universal  maiidng  requirements 
on  imparted  goods  that  are  mandated  in 
the  United  States.^'  Nonetheless,  even 
where  marking  requirements  are  not 
universal,  many  countries  appear  to 
impose  marking  requiiwnents  on  at  least 
some  (and  sometimes  many)  categories 
of  products.  Those  countries  that  do 
apply  marking  requirements  use.  in 
many  cases,  a  substantial  transformation 
standard,  but  do  not  necessarify  apply  it 
in  a  mannn  that  is  wholly  consistent 
with  the  determinatitms  reached  by  the 
United  States,  or  by  other  countries.  In 
addition,  cmly  limited  information  vn» 
submitted  txmceming  whether  other 
countries  would  accept  w  rejed 
qualified  statements  of  U.S.  origin  (e^. 
"Made  in  USA  of  U.S.  and  importsd 
parts")  <m  imported  products.""  Nor  is 
it  dear  to  v/bat  extent  manufecturms 
must  use  different  labels  for  expcuts  in 
any  event,  because  of  language 
dineiettoes  or  other  regulatory 
requirements  of  the  foraign  government 

Despite  these  uncertainties.  Hm 
Commission  is  sensitive  to  the  costs  that 
may  be  imposed  on  manufacturers 
where  di%rent  countries  impose 
different  labeling  requirements,  and  the 
Commission  has  in  other  instances . 
taken  steps  to  promote  harmonization 
with  the  practices  of  other  c(nmtries.>>3 
The  Commission  has  endeevored  to 
address  this  problem  in  Section  XIH  of 
the  proposed  guides,  which  provides  for 
use,  in  certain  proscribed 
circumstances,  of  a  modified  U.S.  origin 


»i  inaofar  a*  tha  othar  country  doea  not  lequite 
a  product  to  be  merkad.  the  manufacturar  may 
avoid  any  conflict  in  atandarda  by  '•*m«~«'^  not  to 
mark  the  product  et  elL 

*"  According  to  VS.  Cnatnma.  Canade  accapla 
gooda  nan  NAPT A  oonnirfea  which  contain 
qualified  atatamanta  aoch  aa  "Made  in  USA  widi 
foreign  conpoaaata."  Cuttcnia.  ff20.  at  5-S.  (Mm 
onmmantaia.  ho%»evat.  auggaatad  that  other 
countrie*  might  be  unwilling  to  accept  quelified 
atatananta.  See  mpra  note  58.  See  oiao  FDRA.  nr, 
at  4  (aiiggaitlng  that  foreign  cuatom*  official* 
genaraUy  do  not  prohibit  tha  addition  of  qualifying 
information,  auch  a*  "Made  in  USA  of  fa^gn  and 
donwatic  conqionenta."  but  diet  a  label  indfoatiag 
the  country  of  origin  of  oonpooaola  (Ag..  "Made  in 
USA  from  Upper*  from  tha  Peopfe'a  Rapublic  of 
China")  would  generally  not  be  aoceptad). 

»Far  example,  the  adoption  of  HAFTA  ciaalad 
induatiy  intaraat  in  bring  eble  to  uaa  aymfaote  in 
lieu  of  word*  to  provide  care  inatructiaiia  under  tha 
Commiaaioa'*  Rule  on  Care  Labeling  of  Tactife 
Weering  AppereL  16  CFR  Part  423.  Symbola  era 
aliaady  in  uaa  in  Canade  and  MaKJcu  and.  to  aid 
in  >«»T«««i'i»«rt«ii  of  raquiieoianta,  the  r'j'imi^— Lm 
hea  approved  en  interim  conditional  awamption  to 
allow  tha  uaa  of  cirtain  care  aymbola  in  lien  of 
.S2FR  5724  (1907). 
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label  intended  to  be  accept^le 
internationally. 

3.  Consistency  With  the  Buy 
American  Act  and  Other  Standards 

A  number  of  commenters  advocating 
a  50%  standard  suggested  that  the 
fVwnTTiianinn  adopt  such  a  Standard 
because  it  is  consistent  with  the  Buy 
American  Act  (BAA).  The  BAA  requires 
that,  in  its  procurement  of  certain 
products,  the  United  States  government, 
in  certain  circumstances,  buy  products 
that  are  manufactured  in  the  United 
States  of  at  least  50%  U.S.  articles, 
materials  at  supplies,  ^o*  Unlike  the 
marking  standards  used  by  the  Customs 
Service  and  other  countries,  however, 
the  BAA  does  not  relate  in  any  way  to 
the  U*^><"g  of  products,  and  its 
standard  is  not  based  od  consumer 
perceptions.  Rather,  the  BAA  is  simply 
a  government  procurement  preference 
rule.  The  Commission  is  therefore  not 
persuaded  that  consistency  with  the 
BAA.  in  and  of  itself,  would  leed  to 
significant  benefits.  In  addition, 
adoption  of  the  BAA  standard  would 
nevertheless  leave  the  Commission 
appljfing  a  standard  different  from  that 
of  the  Customs  Service,  and  the  BAA 
advocates  give  few,  if  any,  reastms  for 
prefBrring  consistency  with  the  BAA  to 
consistency  with  the  arguably  more 
relevant  Tariff  Act 

Similarly,  the  few  commenters  who 
suggested  that  the  Commission  adopt 
standards  consistent  with  NAFTA 
Prefiarence  Rules  also  failed  to  articulate 
the  relevance  of  these  rules  beyond  the 
fact  that  they  are  already  in  existence. 
Like  the  BAA.  these  are  preference  rules 
and  do  not  apply  to  labeling.  Moreover, 
the  NAFTA  preference  rules  have  the 
further  disadvantage  of  being  highly 
conplex  and  of  having  standards  that 
vary  from  product  to  product,  thesri>y 
providing  little  predictabiUty. 

C  Practical  Cmwiderations 

Each  of  the  three  proposed  ahemative 
standards  necessarily  presents  its  own 
set  of  benefits  and  burdens  on  those 
wishing  to  comply  %vith  it  A  percentage 
content  standard,  as  many  commenters 
and  participants  in  the  public  workshop 
noted,  while  presenting  a  bright-line 
standard,  involves  sometimes  complex 
accounting  issues.  A  substantial 
transformation  standard,  while  already 
in  use  and  familiar,  requires  reference  to 
Customs  rulings,  and  the  case-by-case, 
fact-specific  approach  employed  under 
Customs'  traditional  [i.e.,  non-tariff 
shift)  standard  may  result  in  a  lack  of 
predicUbility.»>  The  all  or  virtually  all 


standard  likely  poses  the  least  burden  in 
terms  of  calculation  costs — a  marketer 
need  only  determine  whether  its 
product  contains  any  significant  foreign 
content;  if  so,  the  product  may  not  be 
labeled  with  an  tmqualified  Made  in 
USA  label.  On  the  other  hand,  the  all  or 
virtually  all  standard  is  less  flexible  and 
does  not  reflect  the  increasing 
internationalization  of  production  and 
consxuner  recognition  and  acceptance  of 
this  in  goods  otherwise  U.S.  made. 

In  reviewing  its  policy  on  U.S.  origin 
claims,  the  Conmiission  has  taken  into 
consideration  the  costs  likely  to  be 
borne  by  industry  imder  any  future 
standard,  and  has  sought  ways, 
consistent  with  preventing  consumer 
deception,  to  minimize  such  costs. 
Specifically,  the  Commission  has 
attempted  to  address  these  concerns  in 
two  ways.  First,  the  Commission's 
proposed  policy  provides  alternative 
means  of  compliance,  so  that  marketers 
may  wei^  fcv  thonselves  the  costs  and 
beiwfits  of  the  alternative  approadies 
and  choose  the  approach  that  is  likely 
to  pose  the  fewest  burdens  on  them. 
Second,  the  Commission  has  sought  to 
provide  a  balance  in  its  proposed  guides 
between  giving  suffldent  guidance  to 
marketers  on  how  to  comply  and  giving 
them  adequate  flexibility,  through  such 
means  as  providing  multiple  options 
where  ^propriate  and  allowing  the  use 
of  ordinary  business  and  accoimting 
practices,  so  that  marketers  may 
determine  their  compliance  without 
significant  alterations  of,  or  additions  to. 
their  ordinary  business  practices. 

V.  Overview  efPropoeed  Guide* 

After  thoroughly  reviewing  the  pubhc 
comments  and  the  proceedings  of  the 
public  workshop,  the  Commission 
proposes  to  adopt  the  Guides  for  the  Use 
of  U.S.  Origin  Claims  that  appear  at  the 
end  of  this  notice.  Many  of  the 
commenters,  including  many  of  those  in 
attendance  at  the  wrnkshop.  asked  that 
the  Cranmissian  provide  more  thorough 
guidance  to  marketers  on  the  use  of  U.S. 
origin  claims,  whatever  standard  the 
Commission  ultimately  adopted. 
Through  these  proposed  guides,  the 
nfMnini«rinn  attempts  to  provide  such 
guidance.'"^  Guides  are  administrative 


interpretations  of  laws  administered  by 
the  Federal  Trade  Commission.  16  CFR 
1.5.  Guides  themselves,  unlike  rules 
promulgated  pursuant  to  Section  18  of 
the  FTC  Act  or  other  statutes  for  which 
the  FTC  is  responsible,  do  not  have  the 
force  and  effect  of  law.  Rather,  they  are 
intended  to  provide  the  public  widi 
guidance  as  to  how  the  Commission  is 
likely  to  apply  the  principles  of  Section 
5  of  the  FTC  Act  to  a  particxilar  issue- 
in  this  case,  the  use  of  U.S.  origin 
claims.  In  addition,  guides  often  provide 
the  Commission  with  greater  flexibility 
than  would  rules  in  responding  to 
changes  in  evolving  areas. 

The  Conunission  Believes  that 
consumers  continue  to  understand 
"Made  in  USA"  claims  as  representing 
a  significant  level  of  U.S.-derived 
ccmtent.  Although  many  consumers  may 
not  be  able  to  articulate  exactly  what  it 
is  that  makes  a  product  "Made  in  USA." 
the  consumer  survey  evidence, 
including  the  1991  and  1995  studies 
commissioned  by  Commission  staff, 
indicates  that,  when  given  the  • 

opportimity,  consumers  consistently 
state  that  they  understand  "Made  in 
USA"  claims  to  coimote  a  high  degree 
(though  not  necessarily  100%)  of  U.S. 
content  This  conclusion  is  reinforced 
by  the  overwhehning,  albeit  anecdotal, 
views  of  individual  consumers  vrho 
submitted  comments. 

At  the  same  time,  the  Commission 
recognizes  that  there  have  been  vast 
chaises  in  the  international  economy 
since  the  Commission  first  required  that 
goods  labeled  "Made  in  USA"  be 
wholly  domestic.  Increasing 
globalization  of  production  suggests  that 
a  requirement  that  even  minor  parts  be 
all  made  in  the  United  States  is 
outdated  and  inflexible.  Consiuners 
appear  to  understand  this  as  well.  In  the 
Commission's  1995  Attitude  Survey 
67%  were  willing  to  agree  with  a  "Made 


»*4\  VSJC  lOa. 

"*  Mowov.  any  attampt  to  usa  a  modifiad 
anion  of  tha  Custocns  standards,  as  suggasted  by 


aonw  mmmantw.  ironM  nquiia  tba  FTC  to  angaga 
in  a  similar  cawby-casa  nviaw. 

**  Although  tha  Comniiasion  has  attamptad  to 
prorida  tigniftcant  guidanca,  tha  piopoaad  guidaa, 
by  nacaiilty,  caanol  addiaaa  all  poaaibi*  iaaiMa  that 
may  ariaa  in  tha  oontaxt  of  U.S.  origin  cUhna.  For 
aitaniphi.  tha  p«opoaad  guidaa  do  not  adJiaaa  tba 
sitiiatian  in  which  a  m^atmr  rapiaaants  that  a 
whoW  product  lioa  ia  of  U.S.  origin  (e^.,  "Our 
producU  aia  Mada  in  USA")  whan  only  soma  d  tha 
products  in  tha  pioduct  line  ara,  in  fact,  mada  in 
the  United  States.  Among  other  reasons,  this  is 
becauss  such  situations  involve  issues  of 


adrartising  interpretation  and  deception  law  that 
ara  not  specific  to  U.S.  origin  claims  and  have  been 
addf  eased  in  Commiaaioo  caaae  both  writfain  and 
outside  the  U.S.  origin  oontncL  See.  e.g..  Hyde 
AMetic  Indugbiee,  $vpn.  Docket  Na  C-SSes 
(conaent  agraamant  aooaptad  as  final  Dwcemhar  4. 
IWM)  (complaint  allagad  that  raapondaat 
rapreaanted  that  all  of  its  toat^nai  was  made  in  tha 
United  Stataa,  wfa*  a  sabstaotial  amount  of  its 
footwear  was  mada  wboUy  in  foreign  countriaak 
New  Bakutce  Atidebc  Sitoee.  Inc..  mpn,Do(iM  1*0. 
92S8  (consent  egraament  aooaptad  as  final 
December  2. 1996)  (same):  Una  Jtestouiont  Corp.. 
File  No.  982-3190  (oonaant  aywament  acoaptad  for 
public  "■"■■■■■■«  Jannary  22, 1907)  (complaint 
allagsd  that  raalanrant  chain  rapcaaentad  that  its 
whf^  line  of  thla  cnut  pinas  were  low  let.  when 
ooly  two  of  eight  of  the  pisas  mat  aooaptable  lindta 
for  low  tit  cUfana):  HSgenikaM  Company.  Inc.. 
Docket  No.  C-.3SS2  (consant  agraament  accepted  m 
fliMl  June  7. 1995)  (cMnplaint  alleged  diat 
respoindaBt  repraaented  that  its  entire  line  of  froaan 
yogurt  was  98%  frt  frae  wfasn  only  certain  flavors 
«rH«  98%  lit  free). 


in  USA"  label  on  a  product  where 
foreign  inputs  accounted  for  30%  of  the 
total  cost  if  the  rest  of  the  product  was 
U.S.-made  and  final  assembly  took  place 
in  the  United  States. 

Based  on  these  conclusions,  as  well  as 
the  Commission's  overall  analysis  of  the 
record,  the  guides  provide  that  a 
marketer  making  an  imqualified  U.S. 
origin  claim  must  have  a  reasonable 
basis  substantiating  that  the  product  is 
substantially  all  made  in  the  United 
States.  To  give  further  guidance  as  to 
what  constitutes  a  reasonable  basis  for 
this  standard,  there  are  two  "safe 
harbors"  set  forth;  if  the  product  falls 
within  either  of  these  safe  harbors,  the 
Commission  would  not  consider  an 
unqualified  U.S.  origin  claim  for  that 
product  to  be  deceptive.  Some 
consumers  may  hold  views  or 
understand  claims  differently  from  what 
is  set  forth  in  the  "substantially  all" 
standard.  The  Commission,  however, 
believes  that  as  a  general  matter,  it 
would  not  be  in  the  public  interest  to 
bring  a  law  enforcement  action  imder 
section  5  of  the  FTC  Act  if  a  marketer 
satisfied  either  one  of  the  safe  harbors 
for  meeting  this  standard.  The  two  safe 
harbors  represent  alternative  approaches 
to  the  determination  of  U.S.  origin:  one 
is  a  percentage  content  standard  ^"^  and 
die  other  a  "processing"  approach. 
While  both  safe  harbors  are  intended  to 
ensure  that  a  product  is  "substantially 
all"  made  in  the  United  States,  they 
reflect  the  Commission's  recognition 
that  different  modes  of  determining  U.S. 
origin  may  be  appropriate  for  difiermt 
types  of  products. 

The  firet  safe  harbor  requires  that  75% 
of  the  total  manufacturing  costs  of 
producing  a  product  be  U.S.  costs  and 
that  the  product  be  last  substantially 
transformed  in  the  United  States.  The 
Commission  believes  a  product  meeting 
the  threshold  of  75%  U.S.  content  is 
likely  to  conform  with  consumer 
expectadons  for  a  product  labeled 
"Made  in  USA."  but  this  safe  harbor 
nonetheless  recognizes  that  even  a 
largely  U.S.-made  product  may 
necessarily  include  a  relatively  mincH' 
amount  of  foreign  content 

The  Commission  gave  serious 
consideration  to  those  commenters  who 
suggested  that  the  most  appropriate 
percentage  standard  is  50%  U.S. 
content  The  higher  threshold  proposed 


""  Although  a  percentage  content  standard  safe 
harbor  may  pose  complex  accounting  issues,  the 
Commission  has  attempted  to  deal  with  practical 
problems  such  as  multiple  sourdng  and  price 
fluctuations  in  aactioo  XH  of  the  propoeed  guides 
and  to  otbarwiae  minimize  any  accounting  burdens. 
The  Commiaaion  alao  notes  that  some  of  the 
altMuatives  fnrored  by  commentert  (far  example, 
NAFTA  PieleienLe  Rulea  and  BAA)  require  tUs 
type  of  accounting. 


by  the  Commission,  however,  appears  to 
be  in  greater  accord  with  consumer 
understanding.  As  noted  above,  in  the 
1995  FTC  Attitude  Survey,  for  example, 
there  was  a  significant  diop-off  between 
the  niunber  of  consumers  agreeing  with 
a  Made  in  USA  claim  for  a  product 
where  U.S.  costs  accoimted  for  70%  of 
all  ix>sts  and  those  agreeing  with  such 
a  claim  for  a  product  where  U.S.  costs 
accounted  for  50%  of  costs.  In  feet,  even 
where  it  was  specified  that  final 
assembly  of  the  product  took  place  in 
the  United  States,  significantly  fewer 
than  half  of  those  surveyed  were  willing 
to  accept  a  "Made  in  USA"  label  for  a 
product  with  50%  U.S.  content  Nor 
does  the  other  consumer  survey 
evidence  in  the  record  show  much 
support  for  a  50%  standard.  In  addition, 
as  a  practical  matter,  it  should  be  noted 
that,  if  one  includes  the  costs  of  final 
assembly  in  the  U.S.  cost  calculation,  a 
product  for  w^ch  U.S.  costs  constitute 
50%  of  total  production  costs  may  well 
have  less  than  half  its  inputs,  by  value, 
be  of  U.S.  origin.  Fmthermore,  because 
of  the  potentially  lower  wages  paid  to 
workers  in  other  countries,  a  50%  cost 
standard  does  not  ensure  that  50%  of 
the  work  (in  terms,  for  exampfe.  of  labor 
hours)  was  pofcMmed  in  the  United 
States.  Such  factors  add  to  the  concnn 
that  a  50%  threshold  is  unlikely  to 
ensure  that  a  product  contains  sufficient 
U.S.  content  to  prevent  a  U.S.  origin 
claim  from  being  deceptive.  The 
Commission  believes  that  a  75%  safe 
harbor  more  effectively  ensures  that  a 
product  promoted  as  "Made  in  USA" 
has  sub^antially  all  U.S.  content  and 
better  reflects  consumer 
understanding.^"* 

The  second,  alternative  safe  harbor 
would  allow  an  imqualified  U.S.  origin 
claim  where  a  product  imdecgoes  two 
levels  of  substantial  transformation  in 
the  United  States:  i.e..  the  product's  last 
substantial  transformation  must  take 


"Savaral  commenters,  inrlmiii^  the  Ad  Hoc 
Group  and  s  number  of  participants  at  the  public 
workshop,  suggested  that,  ware  a  50%  stajwdard 
adopted,  manufacturars  wbaee  products  contained 
higher  amounts  of  U.S.  content  could  nonetheless 
advertise  those  products  es,  for  example,  "Wholly 
Made  in  USA"  or  "100%  Made  in  USA."  The 
problem  with  this  approach,  however,  is  that  there 
is  no  besis  to  believe  that  ooiiaumars  will 
understand  the  difiarence  between  a  "Made  in 
USA"  cUim  and  a  "Wholly  Made  in  USA"  claim. 
That  is,  to  the  extent  that  at  leest  some  oonsumais 
already  interpret  "Mada  in  USA"  to  meen  that  a 
product  is  virtually  aU  of  domestic  origin,  theee 
consumers  will  not  perceive  "Wholly  Made  in 
USA"  as  indicating  a  greater  amount  of  domeetic 
content.  Nonetheless,  nothing  in  the  propoeed 
guides  prohibits  a  markatar  from  using  a  "Wholly 
Made  in  USA"  or  "100%  Mada  in  USA"  statement, 
or  any  other  representation  that  a  product  contains 
a  particular  level  of  U.S.  content,  as  long  as  tha 
mariner  is  sble  to  substantiate  such  a 
representation.  ' 


place  in  the  United  States  and  the  last 
substantial  transformation  of  each  of  its 
significant  inputs  must  take  place  in  the 
United  States.  This  safe  harbor  focuses 
on  the  processing  of  the  product,  and 
does  not  require  that  a  mariweter  engage 
in  any  cost  calculation  or  take  into 
account  any  foreign  content  further  than 
"one  step  back"  in  the  manufacturing 
process.  Nonetheless,  by  requiring  that 
a  product  be  made  of  parts  that  undergo 
their  last  significant  processing  in  the 
United  States,  as  well  as  requiring  that 
the  final  processing  of  the  product  take 
place  in  the  United  States,  the 
Commission  believes  that  this  safe 
harbor  ensures  that  a  Made  in  USA  label 
reflects  significant  U.S.  content  and  is 
unlikely  to  be  deceptive  to  consumen. 

In  crafting  this  safe  harbor,  the 
Commission  considered,  but  rejected, 
other  processing-oriented  standards. 
The  most  commonly  used  processing 
standard,  of  course,  is  the  basic 
substantial  transformation  test  applied 
by  the  Customs  Service.  By  itself, 
however,  substantial  transformatitMi 
does  not  necessarily  ensure  that  a 
product  contains  significant  U.S. 
content  It  may,  for  example,  reflect  a 
relatively  unsophisticated  final 
assembly  process  putting  together  parts 
made  elsewhere  or  it  may  be  met  by  a 
process  that  in  fact  changes  the  nature 
of  the  product,  but  requires  little  U.S. 
work  (e.g.,  imprinting  software  onto  a. 
computer  disk).  The  requirement  in  this 
safe  harbor  that  there  be  an  additional 
level  of  substantial  transformation 
works  to  remedy  these  limitations.  By 
requiring  that  all  of  a  product's 
significant  inputs  have  undergone 
substantial  transfotmation  in  the  United 
States,  the  safe  harbor  minimizes  the 
vagaries  of  the  substantial 
transformation  standard  and  ensures 
that  a  product  coming  within  the  safe 
harbor  is  likely  to  meet  consumer 
ejmectations  for  U.S.  content 

The  Commission  also  considered  a 
process-oriented  safe  harbor  proposed 
in  the  Ad  Hoc  Guidelines:  that  a 
product  could  be  labeled  with  an 
unqualified  U.S.  origin  claim  if  it 
underwent  a  majority  of  its  processing 
in  the  United  States.  Although  it  has 
some  conceptual  appeal,  there  appear  to 
be  significant  practical  limitations  to 
application  of  this  majority  of 
processing  safe  harbor.  The  Ad  Hoc 
Guidelines  specify  no  objective  means 
of  determining  what  constitutes  "a 
majority  of  processing."  » Instead. 


"Thus,  one  manufKtuier  may  divide  the 
production  of  its  product  into  time  etapa:  a.  b.  and 
c,  and  pel  flawing  steps  a  and  b  in  the  U.S.. 
determine  that  it  has  performed  a  nia)ority  of  tha 
proresting  in  tha  U.S.  At  the  same  time,  a  aaccnd 
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manufactiirera  apparently  may  divide 
their  manufacturing  process  into 
separate  steps  as  they  deem  appropriate 
and  then  count  whether  a  ma)ority  of 
these  stmM  are  performed  in  die  United 
States.  Tne  lack  of  an  objective  standard 
leaves  open  the  possibility  of 
maniifact\irer  manipulation  and  is  likely 
to  lead  to  inconsistent  labeling  and 
consumer  confusion.  By  contrast,  the 
Commission's  processing  safis  harbor 
avoids  these  concerns  by  referring  to  the 
existing  Customs  standards  as  its  fixed, 
external  measure. 

In  addition  to  providing  guidance  on 
the  standard  and  safe  harbors  for 
making  unqualified  U.S.  origin  claims, 
the  guides  also  address  qualified  U.S. 
origin  claims  [i.e.,  claims  that  indicate 
that  the  product  also  contains  foreign 
content  or  otherwise  indicates  that  U.S. 
content  does  not  constitute  substantially 
all  of  the  product).  Marketers  are  free  to 
make  any  qualified  U.S.  origin  claim 
which  is  truthful  and  substantiated,  and 
the  guides  provide  examples  of 
qiiaUfied  claims  that  may  be 
appropriate. 

A  number  of  commenters  expressed 
doubts  about  the  usefiilness  of  qualified 
rl«iin«  and  suggested  that  such  rlaimn 
were  impractical  and  likely  to  confuse 
consumers.  The  Commission  disagrees 
with  these  conclusions.  Qualified 
claims  permit  marketers  for  whose 
products  an  imqualified  Made  in  USA 
claim  would  be  deceptive  to 
nonetheless  inform  consumers  about  the 
U.S.  content  in  their  products.  By  the 
same  token,  they  allow  consiuners  to 
receive  such  information  and  to 
distinguish  between  goods  that  are 
manu^Ktured  entirely  abroad  and  those 
that  are  partially  made  in  the  United 
States.  Mariuters  making  efforts  to  use 
U.S.  inputs  when  available  and  practical 
may  tout  the  U.S.  content  they  do  use, 
and  (at  least  in  media  allowing  for 
lengthier  discussion)  explain  their 
eSints  to  consimiers.  Moreover,  the 
limited  data  available  from  the  1995 
FTC  Copy  Test  suggest  that  consumera 
vie%iring  qualified  U.S.  origin  claims  did 
not  midnterpret  such  claims  and.  in 
fact,  had  somewhat  better  recall  of  such 
claims  than  of  unqualified  Made  in  USA 
claims. 

The  Commission  recognizes 
commenten'  further  concern  that  space 
limitations,  in  some  instances,  may  pose 
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problems  for  a  marketer  wishing  to 
include  an  appropriate  qualification  on 
a  small  label.  Qualifications,  however, 
need  not  be  lengthy;  the  guides  provide 
examples  of  short  qualified  claims,  and 
the  Commission  is  confident  that 
marketers  will  be  able  to  develop  others 
to  meet  this  need. 

The  proposed  gxiides  also  endeavor  to 
address  the  situation  faced  by  marketen 
who  may  face  conflicting  marking 
requirements  in  the  United  States  and 
other  coimtries.  The  guides  build  on  a 
suggestion  Taa.de  by  certain  conunenten 
that  the  Commission  allow  a  "lesser 
maiii"  to  be  used  where  a  product  does 
not  meet  the  standard  for  an  imqualified 
"Made  in  USA"  claim  but  has  been 
substantially  transformed  in  the  United 
States,  so  that  the  product  may  be 
marked  uniformly  for  domestic  and 
foreign  sale.  Specifically,  the  guides 
propose  to  permit  an  alternative  label 
claim.  "Origin:  USA,"  where  a  product 
has  been  substantially  transfonned  in 
the  United  States  and  is  exported  to  a 
cotmtry  that  requires  that  the  product  be 
marked  with  an  indication  of  U.S. 
origin.  Thus,  in  certain  circumstances, 
the  guides  would  allow  marketere  to  use 
a  single  country-of-origin  label  for 
products  sold  domestically  and  abroad. 
As  explained  further  below,  this 
provision  is  intended  primarily  to  apply 
to  business-to-business  transactions 
where  there  is  less  risk  of  deception. 
Nonetheless  the  provision  does  permit 
an  "Origin:  USA"  label  to  be  used  in 
connection  with  the  sale  of  consumer 
products,  where  appropriate  actions  are 
imdertaken  to  assure  that  qualifying 
information  is  presented  to  U.S. 
consumera. 

VL  Sedioo-by-Sectioa  Aaalyiia 

Section  J:  Statement  of  Purpose 

Section  I  of  the  guides  explains  that 
the  purpose  of  the  guides  is  to  provide 
guidance  to  industry  and  the  public  as 
to  how  the  Commission  is  likely  to 
interpret  Section  5  of  the  FTC  Act  as  it 
applies  to  U.S.  origin  claims,  so  that 
they  may  conform  their  practices  with 
legal  requirements. 

Section  U:  Scope  of  the  Guides 

Section  D  establishes  that  the  guides 
apply  to  U.S.  ori^  claims  in  whatever 
marketing  media  they  may  appear  and 
whether  they  are  conveyed  through 
words,  depictions  or  other  means.  This 
section  also  indicates  that  the  proposed 
guides  apply  to  claims  for  any  product 
sold  in  the  United  States,  whether  for 
personal  or  commercial  use,  with 
certain,  specified  exceptions. 


Section  HI:  Structure  of  the  Guides 

Section  m  describes  the  structure  of 
the  guides  and  advises  that  claims  may 
raise  issues  that  are  addressed  under 
more  than  one  section  of  the  guides. 

Section  IV:  Review  Procedure 

As  part  of  its  efforts  to  ensure  that  its 
poUdes  continue  to  be  relevant  and 
appropriate,  the  Commission  ordinarily 
reviews  each  of  its  rules  and  guides  at 
least  once  every  ten  years.  The 
Commission  proposes  to  review  these 
guides  after  five  yean.  The  Commission 
believes  that  a  shrater  time  frame  for 
review  is  appropriate  here  to  assess  the 
practical  application  of  newly 
introduced  guides.  In  addition,  at  that 
time,  the  Commission  may  assess  the 
relevance  of  any  changes  in  other 
marking  requirements,  including  any 
standards  adopted  pursuant  to  the 
recommendations  of  the  World  Trade 
Organization.  This  section  also  provides 
that  parties  may  petition  the 
Commission  at  any  time  to  alter  or 
amend  these  guides  based  on  new 
evidence  related  to  consumer 
interpretation  of  U.S.  origin  claims  or 
significant,  relevant  changes  to  U.S.  or 
international  country-of-origin  marking 
requirements. 

Section  V:  Definitions 

Most  of  the  definitions  set  forth  here 
are  self-explanatory.  Some  that  may  not 
be  are  the  definitions  related  to 
manufacturing  ooets,  and  these  are 
discussed  below,  in  the  analysis  of 
Section  Vm.  "U.S.  origin  claim"  is 
defined  broadly  to  mean  any  claim, 
express  or  implied,  that  any  product 
originates,  in  whole  or  in  part,  in  the 
United  States,  and  encompasses  both 
unqualified  and  qualified  claims. 

Section  VI:  Interpretation  and 
Substantiation  ofU.S.  Origin  Claims 

This  section  sets  out  the  basic  legal 
frameworic  for  the  Commission's 
evaluation  of  advertising  and  labeling 
claims.  It  states  the  general  principle 
that  a  claim  will  be  found  deceptive 
imder  Section  5  of  the  FTC  Act  if  it  is 
likely  to  mislead  consumers  acting 
reasonably  tmder  the  circumstances  and 
is  material  The  provision  also  notes 
that  a  U.S.  origin  claim  may  be  either 
express  or  implied;  the  accompanying 
Example  1  describes  a  situation  in 
which  an  advertisement,  through  a 
combination  of  words  and  depictions,  is 
likely  to  convey  a  U.S.  origin  claim  even 
though  it  contains  no  express  statement 
that  the  product  at  issue  is  "Made  in 
USA." 

In  addition.  Section  VI  describes  the 
long-standing  requirement  that  a 
marketer  making  an  objective  product 


claim  must,  at  the  time  it  makes  the 
claim,  have  a  reasonable  basis 
substantiating  the  claim  and  that  the 
reasonable  basis  consist  of  competent 
and  reliable  evidence.  This  section 
further  notes  that  where  a  marketer's 
substantiaticm  for  its  U.S.  origin  claims 
is  based  on  an  assessment  of  U.S.  costs, 
that  the  requirement  of  "competent  and 
reliable  evidence"  does  not  necessarily 
mandate  that  a  particiilar  formida  be 
used  to  calculate  U.S.  costs,  but  that  it 
generally  will  require  that  whatever 
calculation  is  used,  it  be  based  on 
generaUy  accepted  accounting 
principles. 

Section  VII:  Requirements  of  Other 
Agencies 

Hie  proposed  guides  do  not  preempt, 
alter,  or  exempt  a  maiiLeter  from  the 
requirements  of  any  other  mnrking 
statute  or  regulation.  Thus,  marketers 
must  continue  to  follow  the  mnrlring 
requirements  admiiustaed  by  other 
government  agencies,  e.g..  the  Tariff  Act 
and  the  Amoican  Automobile  Labding 
Act. 

Subsection  A  is  directed  to  those 
instances  in  which  the  Customs  Service, 
pursuant  to  the  Tariff  Act,  requires  that 
a  product  be  marked  writh  a  foreign 
coimtry  of  origin,  and  discusses  how 
this  requirement  affects  the  analysis  of 
whether,  and  in  what  manner,  a  U.S. 
origin  claim  may  be  made  for  the 
product.  Because  the  Tariff  Act  requires 
markings  on  articles  or  their  containen, 
but  does  not  govern  claims  in 
advertising  or  other  pranotional 
material,  these  two  types  of  media  are 
discussed  separately. 

On  a  product  label — i.e..  on  an  article 
or  its  omtainer— where  tlra  Tariff  Act 
requires  that  the  product  be  marked 
with  a  fioreign  country  of  txigin. 
Customs  regulations  permit  indications 
of  U.S.  origin  only  vAtaa  the  foreign 
country-of-origin  appears  in  close 
proximity  and  is  at  least  of  comparable 
size."o  llius,  for  example,  imder 
Customs  regulations,  a  product  may  be 
properly  mariced  "Made  in  Switzerland, 
finished  in  U.S."  <x  "Made  in  France 
with  U.S.  and  French  parts,"  but  it  may 
not  simply  be  labeled  "Finished  in 
U.S."  if  it  is  deemed  to  be  of  foreign 
origin.  The  proposed  guides  admonish 
maricetere  to  comply  with  the  Customs 
Service's  requirements  on  this  issue, 
regardless  of  whether  the  proposed 
guides  Would  otherwise  permit  a  U.S. 
origin  claim."'  Furthomore,  the 


proposed  guides  note  that  the  failure  to 
clearly  and  prominenUy  disclose  the 
foreign  manufacture  of  the  article  in 
conjimction  with  the  U.S.  origin  claim 
may,  in  some  circimistances,  constitute 
a  deceptive  act  or  practice  under 
Section  5  of  the  FTC  Act,  because  of  its 
potential  to  mislead  consumers,  as  well 
as  a  violation  of  Customs  law. 

In  advertising  or  other  promotional 
material,  there  is  no  Customs 
requirement  that  foreign  origin  be 
indicated.  Nonetheless,  in  situations 
where  the  Customs  Service  requires  that 
the  product  itself  be  mariced  with  a 
foreign  coimtry  of  origin,  the 
Commission  believes  that  in  many 
instances  it  may  be  confusing  and 
deceptive  to  consumers  to  make  a  U.S. 
origin  claim  for  that  same  product  in  an 
advertisement  (even  if  the  U.S.  origin 
claim  would  othenvise  be  permittMt  by 
the  proposed  guides)  without  disclosing 
the  foreign  manufacture  of  the  product. 
Thus,  the  proposed  guides  would  deem 
deceptive  any  unqualified  U.S.  origin 
claim  made  in  advertising  or  other 
promotional  material  fw  a  product  that 
is  required  to  be  madced  with  a  foreign 
country  of  origin  under  the  Tariff  Act 
(that  is,  notwithstanding  any  other 
provision  in  the  propoeed  guides,  a 
maricetw  should  not  advertise  a  product 
as  "Made  in  USA"  if  the  product  is 
required  to  be  labeled  by  Customs  as,  for 
example,  "Made  in  Japan").'" 

The  proposed  guidM  and 
accompanying  examples  further 
encourage  marketers  to  disclose  fc»e^ 
manufacture  (wdiero  the  product 
requires  a  foreign  <»igin  label)  in 
0(mjuncti(m  with  even  qualified  or 
limited  U.S.  origin  claims  so  as  to  avoid 
potential  deception.  A  rrninimwr  who 
sees  an  advertisement  promoting  a 
product  as  "Finished  in  U.S."  may  well 
feel  misled  if  he  or  she  then  goes  to 
purchase  the  product  onri  finrfa  the 
product  l^ieled  "Made  in  S%ritzerland," 
and  depending  on  the  context  and 
consumer  percepticm,  the  "Finished  in 
U.S."  claim  may  be  deceptive. 
Therefore,  the  Commission  believes  that 
the  better  practice,  where  a  foreign- 
origin  mariring  is  required  by  Customs, 
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is  to  qualify  the  U.S.  origin  claim  with 
a  disclosure  of  foreign  manufacture. 
Such  a  disclosure,  made  in  close 
proximity  to  the  U.S.  origin  claim  (as 
would  be  required  by  the  Customs 
Service  on  the  product  label),  is  most 
likely  to  make  clear  the  limitations  on 
the  U.S.  origin  claim,  and  the  proposed 
guides  indicate  that  claims  so  qu^ified 
are  unlikely  to  be  considered 
deceptive.*" 

The  Commission  recognizes,  howevw, 
that  it  may  be  possibb  to  make  a  U.S. 
origin  claim  that  is  suffidentiy  specific 
or  limited  that  it  does  not  require  an 
accompanying  statement  of  foreign 
manufacture  in  order  to  avoid 
conveying  a  broader  and 
unsulwtantiated  meaning  to  omsumers. 
As  discussed  mora  generaUy  below  in 
the  explanation  of  Section  X  of  the 
propoeed  guides  (which  addrmaes  U.S. 
origin  claims  for  specific  products  and 
iwrts),  whether  a  ncminally  specific  or 
limited  claim  will  in  fact  be  interpreted 
by  consumen  in  a  limited  matter  is 
likely  to  depend  on  the  cotmotatitHis  of 
the  particular  representation  being  made 
[e.g.,  "finished"  nuy  be  perceived  as 
having  a  more  general  meaning  than 
"painted")  and  the  context  in  which  it 
appean.2>«  Mariceten  vrho  wish  to  make 
U.S.  origin  claims  in  advertising  or 
other  promotional  materials  for 
products  that  are  required  by  Customs 
to  be  marked  with  a  farei^i  country  of 
origin  without  an  express  disclosure  of 
foreign  manufacture  should  be  aware 
that  coosumos  may  believe  the  Uteral 
U.S.  origin  statement  is  impfying  a 
broader  meaning  and  a  larger  amount  of 
U.S.  content  than  eocprmsky  represented. 
Marketers  are  required  to  subetautiate 
material  implied,  as  well  wcpnts. 
dainu  that  consumen  acting  reasonably 
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representations.''' 


»i  Ahhongh  it  ia  poaaibla  to  raad  tha  I 
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raadily  apparaot  wliaa  tha  itatamanta  appaar  in 
con|nBctiaa  with  ona  anothar.  OUMrwiaa. 
oonaooMrs  may  taka  a  browfar  maaMga  faun  tha 
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"*Bvaa  if  not  undantood  aa  convaying  an 
unqoalifiad  U.S.  origin  claim,  a  daim  abo«t  tfaa 
U.S.  origin  of  apadltc  prooaaaaa  or  patta  may 
nnnathaiaai  convay  a  claim  anfficiaatly  broad  that 
it  wouM  ba  paroaivad  by  oonaumm  aa 
contiaiHrHng  a  faraign  origin  labal  and/or  aa 
implying  mora  U.S.  coatant  than  might  typically  ba 
fowid  in  a  product  aubataatially  tmnaformad 
abroad. 

til  Tha  infnrmation  providad  h«a  ia  intandad  to 
guida  maiteara  in  maUag  qnalifiad  daima  aa 
daacribad  in  Sactiong.  and  daima  about  apadfic 
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Subjection  B  is  concerned  with  the 
American  Automobile  Labeling  Act 
(AALA).  The  AALA  requires  that  all 
new  passenger  vehicles  beer  a  label  that 
ccmtains  certain  information  about  the 
vehicle's  country  of  origin,  including, 
among  other  things,  the  percentage  of 
U.S.  and  Canadian  parts  and  the  place 
of  final  assembly.  Tliis  provision  makes 
clear  that  nothing  in  the  guides  is 
intended  to  alter  these  requirements  in 
any  way.  Furthermore,  to  ensure  that 
there  are  not  conflicting  standards  for 
automobiles  in  labeling  and  in 
advertising,  this  siibeection  provides 
that  nothing  in  the  guides  prohibits  a 
marketer  from  making  any 
representation,  in  advertising  or 
elsewhere,  that  is  required  in  labeling 
by  the  AALA  or  its  implementing 
regulations. 

Section  Vm  Unqualified  U.S.  Origin 
Claims 

Section  Vm  constitutes  the  heart  of 
the  guides.  It  provides  that  a  maribster 
may  make  an  unqualified  U.S.  origin 
claim  only  if  it  has  a  reasonable  btuis 
that  substantiates  that  the  product  is 
substantially  all  made  in  the  United 
States.  The  provision  then  sets  out  two 
altemativa  safa  harbors  for  marketers 
seeking  guidance  cm  wdiat  constitutes  a 
reasonable  basis  that  a  product  is 
substantially  all  made  in  the  United 
States.  Specifically,  the  guides  provide 
that  an  unqualified  U.S.  origin  claim 
will  not  be  considered  deceptive  if  the 
mariufter  possesses  competent  and 
reliable  evidence  either  that  the  product 
contains  75%  U.S.  ctmtent  (i.e.,  U.S. 
manufKturing  costs  constitute  75%  of 
the  total  manufacttmng  costs  of  the 
product)  and  wras  last  substantially 
traasfanned  in  the  United  States 
(subsection  A):  or  that  the  product  has 
undeigaoe  two  levels  of  simstantial 
tnnsfonnatioo  in  the  United  States  (i.e., 
that  the  final  product  was  last 
substantially  transformed  in  the  United 
States  and  that  all  of  the  significant 
inputs  into  the  final  product  were  last 
suoetantially  transformed  in  the  United 
Slates).  The  Conunission  solicits 
cnnment  on  whether  or  not  compliance 
with  each  of  the  proposed  safs  haibOTS 
is  likely  to  ensure  that  a  product 
promoted  as  "Made  in  USA"  will  be 
substantially  all  made  in  the  United 
SUtes. 

In  caloUating  75%  content,  the  gxiides 
provide  that  manufacturing  costs  shall 
include  ail  manufacturing  materials, 
direct  manufacturing  labor,  and 
manufacturing  overhead.  Although 
oommantsrs  siiggested  a  wide  variety  of 
formulas  fat  calculating  manufacturing 
costs,  the  Commission  believes  that  th^ 
definition  best  captures  those  costs 


reasonably  related  to  the  actual 
manufacture  of  a  product.  The 
Commission  has  decided  not  to  itemize 
each  of  the  specific  costs  that  may  be 
included  or  excluded  in  this 
calculation.  Instead,  the  guides  indicate 
that  a  marketer  may  take  into  account 
those  costs  included  in  its  finished- 
goods  inventory  cost  or  in  its  cost  of 
goods  sold,  as  those  terms  are  used  in 
accordance  with  generally  accepted 
accounting  principles.  The  Commission 
understands  finished-goods  inventory 
cost  and  cost  of  goods  sold  to  be  widely 
used  accounting  terms  that  are 
presumably  calculated  by  all 
manufacturers  in  the  course  of  thmr 
ordinary  business:  the  Commission 
therefore  expects  that  reliance  on  these 
terms  is  unlikely  to  pose  significant 
definitional  problems  for  marketers.^ '^ 

Subsecticm  vm.A  also  provides  that, 
in  computing  manufacturing  costs,  a 
marketer  should  look  far  enough  back  in 
the  mamifactnring  procees  that  a 
reasonable  marketer  would  expect  that 
it  had  accounted  for  any  significant 
foreign  content  The  Ccnnmission  has 
thus  rejected,  for  purposes  of  this  safe 
harbor,  a  strict  "one-step  back"  analysis. 
While  such  an  approach  has  a  facial 
simplicity  that  may  provide  some 
practical  benefits,  the  Commission  has 
concluded  that  a  strict  one-step  beck 
approach  is  likely  to  leed  to  inconsistent 
and  unpredictable  restihs,  as  vrell  as  the 
potential  for  significant  consimier 
deception. 

Commenters  appeer  to  have 
understood  what  constitutes  a  "step"  in 
different  ways.  To  smne.  "one-step 
back"  is  considered  to  refer  to  thow 
inputs  that  the  manufacturer  of  a  final 
product  has  purchased  from  an  outside 
supplier.  If  one' accepts  such  a 
definition,  however,  then  what 
constitutes  a  "step"  depends  on  the 
degree  of  vertical  integration  of  the  final 
manufactxirer.  For  example,  consider  a 
scenario  involving  the  manufacture  of  a 
computer.  In  each  cue,  final  assembly 
of  the  computer  takes  place  in  the 


-"'h  mil  wngirt«rl  hj  ■  niimhnr  nf  rnmmnnti 
liwlu^tw^  Um  Ad  Hoc  Group.  Uiat  markatan  ba  abta 
to  axchida  tha  coat  of  natural  raaouicaa  not 
Indigaaoua  to  d>a  Unitad  Stataa  from  thair 
calculation  of  total  manufKturing  coats.  Tha 
Cammiaaion  ha«  condudad,  hovravar,  that  such  an 
axclurion  ia  Ukaly  to  ptorida  IHtla  banafit  to 
markatan  bayond  that  inbarant  in  tlia  75%  U.S. 
contant  Mb  haibor.  aa.  in  many  Inatanraa.  natunl 
raaouicaa  ata  unlikaly  to  lapiaaant  a  laifa  ahaia  of 
tha  finiahari  product'*  coat  and  ara  likaly  to  ba  fw 
lauMwad  In  tha  manufacturing  ptocaaa  from  tha 
flnlahad  prodncL  Mwaiwai.  adoption  of  cttch  an 
axduaioa  wonU  Ukaly  raiaa  a  nnmbar  of  fuithar 
anforcamaot  i|uaall<jin  lor  axampla,  whathar  or  not 
a  natunl  laaouioa  that  ia  found  in  tha  Unitad  Stataa. 
but  only  in  mall  anwunta  that  ara  InaufHriant  to 
maat  industry  dw>aiid.  would  ba  ooiiiid«ad 
BonindisaBOus. 


United  States,  as  does  assembly  of  the 
motherboard  that  is  part  of  the 
computer.  However,  assume  that  in  both 
instances,  the  microchips  that  make  up 
the  motherboard  and  presumably 
constitute  much  of  its  value  are 
manufactured  abroad.  In  the  first 
scenario,  the  computer  manufacturer 
buys  completed  motherboeids  from  an 
outside  domestic  supplier.  Under  a  oae- 
step  back  analysis,  this  computer 
manufacturer,  in  calcufating  whether  it 
met  the  75%  U.S.  content  safe  harbw. 
would  be  permitted  to  treat  the  entire 
value  of  the  motherboard  as  U.S. 
content.  By  contrast,  in  the  second 
scenario,  the  computer  manufactiuer 
buys  the  foreign-made  chips  directly 
and  assembles  them  into  motherboards 
as  part  of  its  own  in-house 
manufacturing  process.  When  this 
second  manufacturer  looks  back  one- 
step  to  an  outside  supplier,  it  reaches 
the  foreign-made  chips  and  so  must 
include  the  value  of  these  foreign  parts 
in  its  calculations.  Thus,  despite  the  fact 
that  the  inputs  manufactured  in  the  U.S. 
and  abroad  are  identical  in  both  cases, 
under  a  strict  one-step  back  approach, 
the  first  manufacturer  (depending  on  the 
extent  of  its  other  U.S.-made  inputs) 
may  be  able  to  label  its  computer  "Made 
in  USA."  while  the  second  may  not 
Such  an  outcome  provides  an  tmfair 
advantage  to  the  €nt  manufacturer  and 
is  almost  cotain  to  misleed  consumers 
comparing  the  country-of-<»igin  labeb 
on  the  otherwise  identical  products. 

An  alternative  approach,  to  avoid  the 
inconsistent  results  described  above,  is 
to  define  a  "step"  in  a  fixed  way  that 
wotild  not  vary  Mrith  who  performed  it 
Thus,  to  continue  with  the  computer 
example  deatsibed  above,  one  coiUd 
simply  define  a  step  back  in  the 
manufacture  of  the  computer  to  be  the 
motherboard  or  the  chips. 
Unfortunately,  there  does  not  appear  to 
be  an  obvious,  objective  basis  for 
determining  whidi  of  these  should 
constitute  a  "step"— or  whether, 
alternatively,  one  step  bade  in  this 
process  should  be  viewed  only  as 
reaching  the  system  unit  subessembly 
that  includes  the  motherboard  and  dfak 
drives.  The  only  way  to  ensure  that 
manufacturers  defined  steps  in  similar 
ways  would  seem  to  be  to  issue  product- 
by-product  rulings  as  to  what  would  be 
coiuidered  a  step  beck  in  the 
manufacturing  process.^'''  The 
Commission  believes  that  the 
considerable  costs  of  such  far-reaching 


ii^Indaad.  this  was  dona  far  taxtila  ptoductt 
undar  tagulations  iiauod  by  tha  Coaunissioo.  16 
CFR  303.33.  Howwrar.  unlUca  othar  manufKtniing. 
tmtila  production  is  ganardly  compoaad  of  a  faw 
diacrata  itapa.  a.g.,  libar  to  ymi  to  doth  to  ilaishad 
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regulation  is  likely  to  greatly  exceed  any 
boaefitgained  thereby. 

The  Qwnmission  has  concluded  that 
the  better  approach  is  to  focus  on  whoe 
the  value  of  the  product  lies.  Thus,  the 
proposed  guides  do  not  attempt  to  draw 
a  bright  line,  but  insteed  ask  mariceters 
to  look  back  far  enough  to  account  for 
any  significant  foreign  content.  When 
tising  U.S. -supplied  inputs  with 
nontrivial  value  that  the  marketer  wovdd 
reasonably  know  to  be  made  up  of 
components,  parts  or  materials  that 
themselves  are  likely  to  be  of  significant 
value,  the  marketer  should  inquire  of  its 
supplier  or,  where  appropriate,  look 
furtiiOT  back  in  its  own  numufacturing 
process  as  to  the  U.S.  content  of  that 
input.  Thus,  as  set  out  in  Example  4  in 
this  section  of  the  proposed  guides,  the 
computer  manufacturer  would 
presmnably  know  that  a  significant 
4>ortion  of  the  motherboard's  value  lies 
in  the  microchips.  In  calculating  the 
U.S.  content  of  its  computer,  the 
manufacturer  should  therefore  not  treet 
the  motherboard  as  if  it  were  100%  U.S. 
content,  but  rather  should  mk  the 
motherboard  manufacturer  what  die 
U.S.  content  of  the  motherboerd  is.  To 
do  othnwise  would  allow  the  marketer 
to  overlook  potentially  significant 
foreign  valtie. 

Nonetheless,  while  rejecting  a  strict 
one-step  back  test,  the  Commission 
expects  that,  in  many  cases  (particularly 
those  involving  a  simple  product  or 
where  most  of  the  processing  is  done  by 
the  final  manufacttirer),  marketers  will 
in  fact  need  to  look  back  no  more  than 
one  step  (i.e.,  to  the  immedfate  inputs 
into  the  final  product)  in  r^lmlating 
U.S.  content  and  that  in  the  remaining 
cases,  a  mariwter  would  ordinarily  need 
lo(^  no  further  than  two  steps  back  (i.e., 
to  the  makeup  of  immediate  inputs). 
Moreover,  in  practical  terms,  whether  a 
mariceter  looks  one  or  two  steps  back,  it 
is  expected  that  the  marketer  will  have 
to  commtinicate  only  with  its  immediate 
suppliers.  In  ensuring  that  it  has  a 
reasonable  basis  to  substantiate  that  its 
product  meets  this  safe  harbor,  a 
marketer  may  rely  on  the  information 
provided  by  the  immediate  suppliers  as 
to  the  U.S.  content  of  the  inputs 
supplied:  unless  the  marifLeter  has 
reason  to  believe  its  immediate 
suppliers'  representations  are  false,  it 
need  not  imdertake  an  independent 
investigation  or  <x>ntact  suppliers/ 
manufacturers  further  back  in  the  chain 
of  production. 

Finally,  the  75%  U.S.  content  safe 
harbor  requires  that  a  product  undergo 
its  last  substantial  transformation  in  the 
United  States.  This  requirement  reflects 
the  importance  consumers  appear  to 
attach  to  the  site  of  final  assembly  in 


evaluating  the  appropriateness  of  a 
"Made  in  USA"  label.  Substantial 
transformation  (or  an  equivalent 
concept  reflecting  final,  significant 
processing  in  the  United  States)  was 
also  a  component  of  virtually  all  the 
proposals  advanced. 

For  purposes  of  both  the  75%' U.S. 
content  safe  harbor  and  the  "two  levels 
of  substantial  transformation"  safe 
harbor  set  out  at  subsection  VIII.B.,  the 
guides  define  "substantial 
transformation"  to  enctHupass  both  the 
Customs  Service's  case-by-case  rulings 
and  the  enimierated  shifts  in  tariff 
classification  set  forth  in  the  NAFTA 
marking  rules,  flius,  in  determining 
whethOT  a  final  product  (and,  under  the 
two  levels  of  substantial  transformation 
safe  harbor,  each  of  that  product's 
significant  inputs)  was  last  substantially 
transfnmed  in  the  United  States,  a 
marketer  may  refer  to  either  of  these 
standards,  as  it  chooses.^'* 

With  respect  to  the  "two  levels  of 
substantial  transformation"  safe  harttor. 
Example  3  in  subsection  VIII.B.  of  the 
guides  makes  clear  that  where  a 
product,  such  as  a  compact  disk,  is  not 
comprised  of  traditional  "parts,"  a 
marketer  may  look  to  whether  the 
product  as  a  whole  has  undergone  its 
last  two  substantial  transformations  in 
the  United  States. 

Section  IX:  Qualified  U.S.  Origin  Claims 

Where  a  marineter  is  unable  to  make 
an  unqualified  U.S.  origin  claim  for  its 
product  the  marketer  may  still 
commimicate  to  consumers  that  the 
product  contains  U.S.  content  through 
the  use  of  appropriately  qualified 
claims.  Section  DC  provides  a  number  of 
examples  of  possible  qualified  claims. 
These  range  from  the  general  (indicating 
simply  the  existence  of  foreign  content. 
e.g.,  "Made  in  USA  of  U.S.  and 
imported  parts)  to  the  specific 
(indicating  the  percent  of  U.S.  content, 
which  parts  are  imported,  or  the 
particular  foreign  ccnmtry  from  whidi 
the  parts  come).  The  examples  further 
include  short  qualified  d^ms  that  may 
be  useful  on  Idbels.  as  well  as  man 
complete  e]q>lanations  that  may  be  mcne 
appropriate  in  advertising  or  other 
media.  As  indicated  in  the  proposed 
guides,  these  examples  are  not  intended 
to  be  exhaustive:  a  marketer  may  make 
any  qualified  claim  for  which  it 
possesses  adequate  substantiation. 
Section  IX  furtiier  provides  that,  to  the 


'■*  Markaters  ara  tamindad.  howavar,  that  thay 
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extent  qualifications  are  necessary  to 
ensure  that  a  claim  is  not  deceptive, 
those  qualifications  must  be  clear, 
prominent,  and  understandable. 

Section  X:  U.S.  Origin  Claims  for 
Specific  Processes  and  Parts 

The  Commission  recognizes  that  there 
may  be  U.S.  origin  claims,  while  not 
specifically  referring  to  foreign  parts  or 
processing,  that  are  specific  enough  so 
as  to  convey  to  consumers  only  a 
limited  cla^  that  a  particular  process  is 
pOTfonned  in  the  United  States  or  that 
a  particular  part  is  manufactured  in  the 
United  States  and  dtat  do  not  ccmvey  a 
general  claim  of  U.S.  origin.  Section  X 
provides  that  marketos  may  use  such 
claims — that  a  product  for  example  is 
"designed"  or  "painted"  or  "written"  in 
the  United  States  or  that  a  particular 
part  or  component  is  produced  in  the 
United  States — ^without  further 
quaUBcation  as  long  as  the  claim  is 
truthful  and  mbstantiated.  This 
provision  further  distinguishes  claims 
about  specific  processes  from  general  or 
indefinite  claims  such  as  "created." 
"produced."  or  "manufactiued"  in 
USA.  w^ch  are  likely  to  be  viewed  as 
synonymous  with  "Made  in  USA." 

Example  3  indicates  that  "Assembled 
in  USA"  will  be  understood  not  as  a 
claim  about  a  specific  process  but  rather 
as  a  general  claim  of  U.S.  origin, 
equivalent  to  a  "Made  in  USA" 
designation.  It  therefcxe  should  be 
qualified  to  indicate  the  presence  of 
foreign  content  if  used  to  describe  a 
product  that  is  not  substantially  all 
made  in  the  United  States.  It  is  the 
Commission's  tentative  conclusion  that 
"Assembled  in  USA"  does  not  ccmvey  a 
stiffidenUy  specific  and  limited 
meaning  to  consumers  so  as  not  to 
require  further  qualification. 
"Assembly"  potentially  describes  a 
wide  range  of  processes,  from  simple, 
"screwdriver"  operations  at  the  very 
end  of  the  manufacturing  process  to  the 
construction  of  a  complex,  finished  item 
from  basic  materials.  Ccmsumers  may 
thus  be  omfused  or  misled  by  this  term 
or  may  simply  take  from  it  an 
uimualified  "Made  in  USA"  claim.  »• 

Ine  Commission  solidts  comment  on 
whether  a  product  that  does  not  meet 
the  standard  for  imqualified  U.S.  origin 
claims  should  nonetheless  be  permitted 
to  be  labeled  or  advratised  as 


»*  Tha  Cntwnisaton  has  before  it  only  Umitad 
empirical  evidence  on  consunMr  understanding  of 
"assembled"  claims  and  thisevidaBca  eppeeis  to  be 
inoMKlttsive.  In  the  1985  FTC  Copy  Teet.  for 
example,  30%  of  raepoodants  asked  an  open-ended 
queatioo  about  what  an  "A  ssamhlad  in  USA"  claim 
meant,  taapondad  that  the  product  «ras  made  in  the 
Unitad  SUtes  with  soma  foreign  parts;  on  tbs  othar 
hand,  18%  of  respondents  said  that  claim  meent 
that  the  product  wras  made  in  USA. 
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"Assembled  in  USA"  without  further 
qualification.  If  so,  under  what 
drciunstances  should  an  unqualified 
"Assembled  in  USA"  claim  be 
permitted,  i.e.,  what  processing  must  a 
product  undergo  in  the  United  States  to 
support  this  claim? 

m  addition.  Examples  6-8  present 
circumstances  in  which  a  U.S.  origin 
claim  about  a  specific  process  or  part 
may  be  literally  true  but  may 
nonathelees  convey  a  more  general  U.S. 
origin  claim,  because  of  the  manner  in 
which  the  claim  is  presented  or  the 
context  in  which  it  appears.  Example  8, 
in  paiticnlar,  provides  a  scenario  in 
which  advertising  embellishnents  may 
serve  to  convey  a  meaning  beyond  that 
of  the  literal  words. 

Section  XI:  Comparative  Claims 

This  section  provides  that  claims  of 
U.S.  origin  that  contain  a  comparative 
statement  {e.g.,  "More  U.S.  content  than 
our  competitor")  may  be  made  as  long 
as  such  claims  are  truthful  and 
substantiated.  Through  the  text  and 
accompanying  examples,  this  provision 
advises  marketers  that  such  comparative 
claims  should  be  presented  in  a  manner 
that  makes  the  basis  for  comparison 
clear,  should  not  be  used  to  exaggerate 
the  U.S.  content  of  a  product,  and 
should  be  based  on  a  meaningful 
diffsrence  in  U.S.  content  between  the 
compared  products.  Example  1  further 
indicates  that  appropriate  comparative 
claims  may  be  used  even  where  use  of 
■n  unqualified  U.S.  origin  claim  is 
likely  to  be  deceptive.  On  the  other 
hand»  Example  3  indicates  that  a 
comparative  claim  is  likely  to  be 
deceptive  if  it  is  made  for  a  product  that 
does  not  have  a  significant  amoimt  of 
U.S.  content  or  does  not  have 
significantly  more  U.S.  content  than  the 
product  to  wfaidi  it  is  being  compared. 

Section  XB:  Miscellaneous  Issues 

lliis  provision  addresses  several 
practical  issues  in  applying  these 
guides. 

A.  Multiple  Sourdng 

This  provision  is  directed  at  an  issue 
that  may  arise  in  calculating  the 
percentage  of  U.S.  content  in  the 
product  In  the  course  of  producing  a 
product  a  manufacturer  may  obtain  an 
input  from  multiple  sources,  some  in 
the  United  States  and  some  abroad.  The 
Commission  recognizes  that  it  would 
place  a  omsiderable  burden  on 
manufacturers  to  trace  which  qiedfic 
inputs  went  into  each  finished  product 
and  to  individually  label  each  of  thoee 
finished  products  accordin|^.  Tlius. 
this  subsection  provides  that  a 
manufacturer  may  use  the  average  U.S. 


coat  of  an  input  over  a  reasonable  period 
of  time  in  its  assessment  of  U.S.  content, 
and  may  label  all  of  the  finished  units 
with  a  imiform  origin  label  based  on 
this  assessment. 

B.  Price  Fluctuations    . 

This  provision  is  also  directed  at  the 
cakulation  of  the  percentage  of  U.S.   . 
content  in  a  product.  The  Commission 
recognizes  that  the  price  of  inputs  may 
vary  fitequently  (if  not  constantly)  over 
time  and  this  may  afbct  a  marketer's 
assessment  of  U.S.  costs.  This 
subsection  addresses  this  issue  by 
providing  that  a  marketer  may,  at  its 
option,  use  either  the  average  price  of 
the  input  over  a  fixed  period  of  time  or 
the  price  of  all  of  the  inputs  on  a 
particular  date,  where  those  prices  are 
updated  on  a  regularly  scheduled  basis. 

C  Multiple-Item  SeU 

This  provision  addresses  the  situation 
where  a  marketer  is  selling  a  set  of 
several  discrete  items,  some  of  which 
are  domestically  produced  and  some  of 
which  are  produced  abroad,  and  the 
packaging  togeth«  of  the  discrete  items 
does  not  constitute  a  substantial 
transfcvmation  of  those  items.  The 
provision  indicates  that  it  is  likely  to  be 
deceptive  to  make  an  unqualified  U.S. 
origin  claim  for  such  a  set  of  items  and 
further  advises  marketers  that  when 
making  qualified  claims  for  such  a  set, 
they  should  make  clear  to  which  items 
the  U.S.  origin  claim  refers.  In  addition, 
this  provision  notes  that  Customs  rules 
require  that  each  of  the  foreign-made 
items  or  the  container  bear  an 
appropriate  country-of-origin  marking, 
and  mari^eters  are  reminded  that,  in 
marking  the  items  or  their  container, 
they  must  follow  Customs  requirements. 

Section  Xm.  "Origin:  USA" Labels 

As  noted  above,  in  certain  instances, 
a  foreign  country  (most  often  applying 
a  form  of  substantial  transformation) 
may  require  that  a  product  exported 
from  the  United  States  be  maAed  with 
an  indication  of  U.S.  origin,  while  that 
same  product  would  not,  under  the 
prc^KMed  guides,  be  permitted  to  bear 
an  unqualified  U.S.  origin  claim  when 
sold  in  the  United  States.  This  {vovision 
establishes  a  specific  designation  of  U.S. 
origin— "Origin:  USA"— that  may  be 
used,  in  certain,  limited  circumstances, 
to  uniformly  label  such  products  for  sale 
in  both  the  United  States  and  abroad,  ^w 


The  proposed  guides  would  permit 
marketers  to  use  an  "Origin:  USA"  label 
on  any  product  sold  in  the  United  States 
that  is  not  required  to  be  marked  with 
a  foreign  country  of  (»igin  under 
Customs  rules,  provided  that  the 
product  is  also  exported  to  a  coimtiy 
that  requires  that  it  be  labeled  with  an 
indication  of  U.S.  origin,  and  th^  label 
used  is  no  more  prominent  than 
necessary  to  meet  the  requirements  of 
the  country  to  which  it  is  being 
exported.  Fat  non-consumer  products 
(i.e.,  for  products  sold  to  businesses  for 
commercial  or  industrial  use),  no 
further  requirements  need  be  met. 

Because  consumers  may  potentially 
be  misled  by  an  "Origin:  USA"  label 
and  confuse  it  with  a  "Made  in  USA" 
claim,  however,  the  proposed  guides 
provide  that  consumer  prodiurts  (i.e.« 
products  sold  to  consiuners  for 
personal,  family  or  household  use)  may  • 
only  be  marked  virith  an  "Origin:  USA" 
label  if  they  also  disclose  to  consumers, 
through  other  means,  the  existence  of 
any  substantial  foreign  content.  ^'  In 
order  to  accommodate  the  problems 
faced  by  those  selling  in  multiple 
countries,  this  provisi(m  contemplates 
additional  flexibility  in  disclosures  in 
this  circumstance.  Thus,  Section  Xm 
provides  that  disclosures  made  to 
consumers  may  be  made  through 
appropriately  qualified  claims  on 
packaging,  stickers  or  hangtags  visible  to 
consiuners  prior  to  purchase  and  need 
not  be  made  on  the  label  itself. 

The  Commission  solicits  comments 
on  the  proposed  establishment  of  a 
"lesser  mark"  of  "Origin:  USA." 
Specifically,  the  Commission  requests 
comment  on  whether  such  a  mark  is 
likely  to  be  of  significant  utility  to  those 
selling  goods  in  mora  than  one  country; 
whether  "Origin:  USA"  in  particular  is 
likely  to  be  an  aocrotable  marking  to 
foreign  Customs  officials;  whether  the 
distinction  between  consumer  goods 
and  goods  sold  to  businesses  for 
conunercial  use  is  an  appropriate  one; 
the  extent  of  any  burden  the  additional 
requirements  for  disclosures  on 
consumer  goods  imposes  on  maricetws 
(and  whether  the  flexibility  of  iising 
means  of  disclosure  such  as  hangtags 
that  need  not  be  permanentiy  affixed  at 
the  time  ofmanufacture  mitigates  these 
burdens);  and  v^ether  the  awlitional 
requiremoits  for  disclosures  on 


w  Piiiaaing  sioiikr  to  "XMgln:  USA"  WM 
MiMMtMl  by  EIA.  ties  at  13.  OtlMr  iMina  for  a 
"Immt  DHifc.''  indudii^  "Coimtzy  of  Origiii:  USA" 
and  Troduct  of  tha  U.S."  wan  tufgmt»d  by  3M. 
Um  Intaraatioiial  Maaa  Ratail  Aaaociatioa.  and  tha 
Joint  Induatiy  Group.  3M.  nss.  at  2:  IMRA.  #184, 
at  S-S;  PC.  tlSS.  at  4.  Tha  Commuaion,  ho«r«var. 


baltovw  that  "Origin:  USA"  U  MOMwhat  laaa  liUly 
to  ba  confuaad  by  cooauman  with  tha  mora  iunlliar 
"Mada  in  USA"  daaignation  than  are  thaaa 
altanativa  tarma. 

*>■  Compatiton  who  do  not  aall  tbair  pcoduct  in 
a  country  that  laquina  U.S.  marking  and  ao  cannot 
uaa  an  "Origin:  USA"  daaignation  may  alao  ba 
placad  at  a  oomptttlira  dindvantaga  without 
fiuthar  qnalificatiaaa  to  eonsumati. 


consumer  goods  are  sufficient  to  prevmt 
consumer  deception. 

Vn.  Goods  With  No  Country  of  Origin 
Marking — Rebuttable  Presumption 

As  part  of  its  review  of  U.S.  origin 
claims,  the  Commission  has  taken  the 
opportunity  to  re-examine  its  approach 
to  products  that  do  not  bear  any 
country-of-origin  marking.  Historically, 
the  Commission  has  employed  a 
rebuttable  presumption  that  goods  that 
were  not  labeled  with  any  country  of 
.origin  would  be  understood  by 
consumers  to  be  made  in  the  United 
States.  As  a  result,  the  Commission 
required  that  foreign  origin  be  disclosed 
if  unmariced  goods  contained  a 
significant  amount  of  foreign  content  In 
its  April  26, 1996  Federal  Register 
notice,  the  Commission  sought 
comment  as  to  Aether  or  not  this 
presumption  continued  to  be  valid. 
Only  three  commenters  addressed  this 
issue.  BMA  stated  that  consiuner 
perception  of  the  origin  of  imlabeled 
products  varies  among  product 
categories,  depending  largely  upon  the 
extent  to  which  foreign-made  products 
are  present  in  a  particular  maricet.^^z 
The  UAW  suggested  that  the  absence  of 
any  indication  that  there  could  be 
substantial  foreign  otmtent  in  unmarked 
products  could,  at  least  to  some  degree, 
mislead  consumers.  ^^  Finally,  Watch 
Producers  asserted  that  the  buying 
public  is  no  longer  likely  to  believe  that 
a  product  with  no  origin  designation 
vna  made  in  the  United  States  because 
of  public  awareness  of  such 
developments  as  the  decline  in 
domestic  production  in  many  industries 
and  the  presence  of  foreign-owned 
manufacturing  facilities  in  the  United 
St8tes.22* 

Based  on  the  facts,  well-documented 
in  many  of  the  comments  received  in 
connection  vnth  this  review,  that 
manufacturing  and  the  sourdng  of 
components  have  become  increasingly 
global  in  nature,  and  that  consumers 
appear  to  be  increaringly  aware  that 
goods  diey  buy  are  produced  throu^out 
the  world,  the  Commission  concludes 
that  it  is  no  longer  appropriate  to 
presume  that  reasonable  consumers  will 
interpret  the  absence  of  a  foreign 
countiy-of-oiigin  mari(  by  itself,  as  a 
representation  that  the  product  was 
made  in  the  United  States.  Thus,  the 
Commission  has  determined  to  cease 
using  its  traditional  presumption. 
Instead,  the  Commission  will  require 
disclosure  of  foreign  origin  on 
unmarked  goods  cmly  if  there  is  some 


»BMA.*195,atS^ 
>BUAW,»174,at4. 


evidence  that,  with  respect  to  the 
particular  type  of  product  at  issue,  a 
significant  minority  of  consumers  views 
country  of  origin  as  material  and 
believes  that  the  goods  in  questitm, 
when  unlabeled,  are  domestic  Cf.  El 
Portal  Luggage,  Inc.,  FTC  No.  C-3499 
(1994)  (consent  agreement  involving 
alleged  removal  of  foreign  origin  labels 
on  luggage  in  store  featuring  prominent 
"Made  in  USA"  signs). 

VnL  Request  for  Comment 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed 
Gtiides  for  the  Use  of  U.S.  Origin 
Claims.  Commenters  are  welcome  to 
submit  comments  on  any  aspect  of  the 
proposed  guides,  but  are  requested  to 
avoid  merely  resubmitting  views  or 
information  submitted  in  response  to 
the  Commission's  earlier  requests  for 
public  comment  in  this  matter. 

All  written  comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C  SS2,  and 
Commission  regulations,  on  normal 
business  days  betwreen  the.  hours  of  8:30 
a.m.  to  5:00  p.m.  at  the  Public  Reference 
Room,  Room  130,  Federal  Trade 
'  Commission,  6th  and  Pennsylvania 
Ave..  NW.,  Wadii^on,  DC  20580. 

In  addition,  the  Qunmission  will 
make  this  notice  and,  to  the  extent 
technically  possible,  all  comments 
received  in  response  to  this  notice 
available  to  the  public  through  the 
Commissicm's  Home  Page  on  the  World 
Wide  V/tb  (http://www.ftc.gov.).  At  this 
time,  the  FIX]  cannot  receive  comments 
made  in  response  to  this  notice  over  the 
Internet 

DL  Text  of  Proposed  Guides 
Guides  fiM- the  Use  of  U.S.  Origin 

/.  Statament  of  Purpose 

These  guides  represent  administrative 
interpretations  of  faws  administered  by 
the  Federal  Trade  rnmmimoftn  for  the 
guidance  of  the  public  in  conducting  its 
affiun  in  confcHmity  writh  legal 
requirements.  They  provide  the  basis  for 
voluntary  compliance  with  sik±  laws  by 
mnnbers  of  industry.  These  guides 
specifically  address  the  application  of 
Section  5  of  the  Federal  'Trade 
Commission  Act  ("FTC  Act"),  15  U.S.C 
45,  to  U.S.  origin  claims  in  advertising 
and  labeling. 

Because  me  guides  are  not  legislative 
rules  under  Section  18  of  die  FTC  Act. 
they  are  not  themselves  enforceable 
regulations,  nor  do  they  have  the  force 
and  efbct  of  law.  Conduct  inconsistent 
with  the  podtioos  articulated  in  these 
i  Bay,  however,  result  in 


corrective  action  by  the  Commission 
under  Section  5  of  the  FTC  Act  if,  after 
investigation,  the  Commission  has 
reason  to  believe  that  the  behavior  falls 
within  the  scope  of  conduct  dedared 
unlawful  by  the  statute. 

n.  Scope  of  the  Guides 

These  guides  apply  to  U.S.  origin 
claims  included  in  labeling,  advertising, 
promotional  materials  and  all  other 
forms  of  marketing,  wdiether  asserted 
directly  or  by  imphcation,  through 
words,  symbols,  emblems,  logos, 
depictions,  trade  names,  or  through  any 
other  means.  The  guides  apply  to  any 
claims  about  the  U.S.  origin  of  a  product 
in  connection  with  the  sale,  offering  for 
sale,  or  marketing  of  stich  product  in  the 
United  States  for  personal,  family,  or 
housdiold  use,  or,  except  as  provided, 
for  commercial,  institutional  or 
industrial  use.  These  guides,  however, 
do  not  apply  to  claims  made  for  any 
product  subfect  to  the  coimtry-of-origin 
labeling  requirements  of  the  Textile 
Fiber  Products  Identification  Act  (15 
U.S.C  70),  the  Wool  Products  Labeling 
Act  (15  U.S.C  68),  or  the  Fur  Products 
Labeling  Act  (15  U.S.C  69). 

These  guides  do  not  preempt 
regulation  of  other  fsdnal  agendes  or  of 
state  and  local  bodies  governing  the  use 
of  U.S.  origin  claims.  CampliaiK:e  with 
other  fedwal,  state  or  local  laws  and 
regulations  concerning  such  claims, 
however,  will  not  necessarily  preclude 
Commission  law  enforcement  action 
imder  Section  5  of  the  FTC  Act 

in.  Structure  of  the  Guides 

The  guides  are  composed  of  a  series 
of  guiding  prindples  oa  the  use  of  U.S. 
origin  d^ms.  These  guiding  prindples 
are  followed  by  examples  that  generally 
address  a  single  deceptitm  concern.  A 
given  claim  may  raise  issues  that  are 
addressed  under  more  than  one  example 
and  in  more  than  one  section  of  the 
guides. 

IV.  Review  Procedure 

Five  years  after  the  date  of  final 
adoption  of  these  guides,  the 
Commission  will  sed^  public  comment 
on  whethw  and  how  the  guides  need  to 
be  modified  in  light  of  ensuing 
devekqmients.  Parties  may  petition  the 
Commission  to  alter  or  revise  these 
guides  based  oa  substantial  new 
evidence  regarding  consumer 
inteipretation  of  U.S.  origin  daims  or 
significant,  relevant  chaises  in  United 
States  or  intemational  country-of-origin 
marking  requirements.  Following 
review  of  such  a  petition,  the 
Commission  will  take  such  action  as  it 
deems  appropriate. 
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V.  Dilutions 

For  the  purposes  of  these  guides: 

(a)  Cmnmission  means  the  Federal 
Trade  Commission. 

(b)  Consumer  product  means  any 
product  sold  or  ofiiared  for  sale  to 
consumers  for  personal,  £Eimily,  or 
household  use.  It  excludes  products 
sold  to  businesses  that  are  for 
ccmimercial,  industrial  or  institutianal 
use  and  that  are  not  intended  for  resale 
to  consumers. 

(c)  Foreign  content  means  the  portion 
of  a  product  that  is  not  attributable  to 
U.S.  costs. 

(d)  Input  means  any  item,  including 
but  not  limited  to  a  subassembly, 
component,  part  or  matnial,  that  is  part 
ot  and  is  made  or  assembled  into,  a 
finished  product 

(e)  Mancgter  means  any  individiial, 
partnership,  corporation,  organization, 
or  other  entity  that  makes  a  U.S.  origin 
claim  in  advertising,  labeling, 
promotional  materials,  or  in  any  other 
-fann  of  marketing. 

({)  Substantial  transformation  means  a 
manufacturing  process  which  results  in 
an  article's  having  a  new  name, 
diaracter,  and  use  different  from  that 
which  existed  prior  to  the  processing. 
For  purposes  odT  these  guides,  a  good 
will  be  considered  to  have  been 
substantially  transformed  if  (1)  it  would 
be  considered  to  be  substantially 
transfanned  under  19  CFR 134  and  the 
rulings  of  the  U.S.  Customs  Service  and 
dedsicms  of  the  United  States  courts 
issued  pursuant  thereto;  or  (2)  it 
undergoes  an  applicable  change  in  tariff 
classification  and/or  satisfies  other 
applicable  requirements  set  out  in  the 
NAFTA  marking  rules.  19  CFR  102. 

(g)  Tariff  Act  means  the  Tariff  Act  of 
1930,  as  amended,  including  but  not 
limited  to  19  U.S.C  §  1304,  and  all 
regulations  and  administrative  rulings 
issuedpursuant  thereto. 

(h)  Total  cost(s)  or  total 
manufacturing  cost(s)  means  the  total 
cost  of  all  manufarturing  materials, 
direct  manufacturing  labor,  and 
manufacturing  overitead,  whether  U.S. 
or  foreign.  Generally,  total  cost  will  be 
equivalent  to  finished-goods  inventory 
ooet  or  the  cost  of  goods  sold,  as  those 
terms  are  used  in  accordance  with 
generally  accepted  accounting 
principles. 

(i)  U.S.  content  means  the  portion  of 
a  prodiict  that  is  attributable  to  U.S. 
costs. 

(j)  U.S.  cost(s)  or  U.S.  manufacturing 
cost(s)  means  those  costs  attributable  to 
U.S.  manufacturing  materials,  U.S. 
direct  manufactiiring  labor  and  U.S. 
manufarturing  overhead. 

(k)  U.S.  aigin  claim  means  any  claim, 
wdiether  express  or  implied,  that  a 


product  is  made,  manufactured, 
produced,  assembled  or  created,  or 
otherwise  originates,  in  whole  or  in 
part,  in  the  United  States,  or  that  any 
work  that  contributes  to  the 
manufacture,  production,  assembly  or 
creation  of  the  product  is  performed  in 
the  United  States. 

(1)  United  States  means  the  several 
states,  the  District  of  Coliunbia,  and  the 
territories  and  possessions  of  the  United 
States. 

VI.  Interpretation  and  Substantiation  of 
U.S.  Or^  Claims 

A.  Deception 

Section  5  of  the  FTC  Act  makes 
unlawful  deceptive  acts  and  practices  in 
or  affecting  commerce.  As  set  forth  in 
the  Commission's  Deception  Policy 
Statement,'  a  representation  (or 
omission)  %vill  be  found  deceptive  under 
Section  5  if  it  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstances  and  is  material.  A 
representation  about  U.S.  origin  may  be 
made  by  either  an  express  claim  (such 
as  "Made  in  USA")  or  an  implied  claim. 
In  identifying  implied  claims,  the 
Commission  will  focus  on  the  overall 
net  impression  of  an  advertisement, 
label,  or  other  promotional  material. 
This  requires  an  examination  of  both  the 
rei»esentation  and  the  overall  context, 
including  the  juxtaposition  of  phrases 
and  images,  and  the  nature  of  the 
transaction.  Mariieters  should  be  alert  to 
the  possibility  that,  depending  on  the 
context.  U.S.  symbols  or  geographic 
reforences.  such  as  U.S.  flags,  outlines  of 
U.S.  maps,  or  references  to  U.S. 
locations  of  headquarters  or  factories, 
may,  by  themselves  or  in  coi^imction 
widi  other  phrases  or  images,  convey  a 
claim  of  U.S.  origin.  Indeed,  absent 
qualification,  general  implied  claims  of 
U.S.  origin  are  likely  to  convey  that  the 
product  was  substantially  all  madis  in 
the  United  States,  and  care  should  be 
taken  to  ensure  that  any  such 
representation  is  not  likely  to  be 
misleading.  Further  information 
concerning  the  Commission's 
interpretation  of  claims  is  available  in 
the  Deception  Policy  Statement 

B.  Substantiation 

A  corollary  to  the  principle  of 
deception  is  the  principle  of  advertising 
substantiation.  Any  party  making  an 
express  at  implied  claim  that  presents 
an  objective  assertion  about  this  U.S. 
origin  ot  a  product  must,  at  the  time  the 


claim  is  made,  possess  and  rely  upon  a 
reasonable  basis  substantiating  the 
claim.  A  reasonable  basis  consists  of 
competent  and  reliable  evidence.  To  the 
extent  that  a  mariceter's  substantiation 
for  its  U.S.  origin  claims  is  based  on  an 
assessment  of  U.S.  costs,  there  is  no 
single  prescribed  method  or  formula  for 
performii^  this  calculation.  However, 
competent  and  reliable  evidence  in  such 
circumstances  typically  will  be  based  on 
generaUy  accepted  accoimting 
principles.  Further  guidance  aa  the 
reasonable  basis  standard  is  set  forth  in 
the  Commission's  Policy  Statement  on 
the  Advertising  Substantiation 
Doctrine.'  Because  general  implied    ' 
claims  of  U.S.  origin  are  likely  to  be 
understood  as  unqualified  claims  that 
the  product  was  substantially  all  made 
in  the  United  States,  maiketos  should 
possess  appropriate  substantiation 
before  making  such  representations.' 
See  Section  VIII  of  these  guides. 

Example  1 :  A  company  advertises  its 
product  in  an  advertiseiDent  that  featuras 
pictures  of  employees  at  work  at  what  is 
identifled  as  the  company's  U.&  bctoiy. 
These  pictures  are  supoimpoaad  on  an  image 
of  a  U.S.  flag,  and  the  advertisement  bears  the 
headline  "American  Quality."  The 
advertisement  is  likely  to  convey  an 
unqualified  U.S.  origin  daim  to  consumers. 
The  company  should  be  able  to  substantiate 
such  a  claim  or  should  include  appropriate 
qualifications  <v  disclosures. 

Examph  2:  A  product  is  manufactured 
abroad  by  a  prominent  U.S.  company.  The 
fact  that  the  company  is  headquartered  in  the 
United  States  is  widely  known.  The 
company's  advertisements  for  its  foreign- 
made  product  prominently  feature  its  brand 
name.  Assuming  that  the  brand  name  does 
not  speafically  denote  U.S.  origin  (e.g.,  the 
brand  name  is  not  "Made  in  America,  Inc."), 
the  use  of  the  brand  name,  without  more, 
does  not  constitute  a  U.S.  origin  claim. 

VZI.  Other  Statutory  and  Regulatory 
Requirements 

Nothing  in  these  guides  should  be 
construed  as  exempting  any  product  or 
marketer  from  the  requiroments  of  any 
other  statute  or  regulation  bearing  upon 
oountry-of-origin  advotising  or  laheling. 
and  marketers  should  be  mindfiil  of 
such  other  requirements.  The  following 
principles  are  intended  to  explain  the 
interaction  between  these  guides  and 
certain  other  laws,  and  to  minimiaw 
potential  conflicts. 


■  LattH-bam  Um  CommiMion  to  tlia  Hooonbis 
|ohn  O.  DinfiU.  ClMtniMn,  CammittM  on  EM(|y 
and  Camnarca.  U.S.  Hooaa  of  RsptMsntMiTas  (Oct. 
14,  isaajt  reprinted  in  CUffdate  Ameciakm.  ktc. 
103  F.T.C  110.  appendix  (1984). 


S4a  FR  30.990  (1984):  taptintad  in  Thompaon 
Medical  Co..  104  F.T.C  848.  appendix  (1084). 

*  Of  oouna.  lapraaantatiofH  that  a  pradnct 
contains  a  paiticttlar  amooot  of  XSS.  oontant  (e.g., 
"VS.  oontant:  20%"  or  'Tntiiely  Mads  in  USA') 
should  ba  subslantiatad  bjr  oompstaat  and  laUabla 
avidaoce  thtf  tba  product  contains  the  laptaaantad 
amount  of  U.S.  cootant 


A.  Tariff  Act 

1.  U.S.  origin  claims  on  an  article  or 
its  container.  Notwithstanding  any  other 
provisicm  in  these  guides,  where  an 
article  ot  its  container  is  required  to  be 
marked  with  a  foreign  country  of  origin 
pursuant  to  Section  304  of  the  Tariff 
Act.  any  U.S.  origin  claim  appearing  on 
the  article  or  its  omtainer  should 
comport  with  the  requirements  of  the 
Tariff  Act  and  its  associated  regulations. 
Specifically,  the  U.S.  Customs  Service 
has  issued  regulations  requiring,  in 
pertinent  part,  that: 

In  any  case  in  which  the  words  "United 
States,"  or  "American."  the  letters  "U.SA.," 
any  variation  of  such  wmds  or  letters,  or  the 
name  of  any  dty  or  locality  in  the  United 
States,  or  the  name  of  any  foreign  country  w 
locality  other  than  the  country  or  locality  in 
which  the  article  was  manufactured  or 
produced,  appear  on  an  imported  artide  ot 
its  container,  there  shall  appear,  legibly  and 
permanently,  in  dose  proximity  to  sudi 
words,  letters  or  name,  and  in  at  least  a 
comparable  size,  the  name  of  the  country  of 
(Higin  preceded  by  "Made  in,"  "Product  of," 
or  other  words  of  similar  meaning.  * 

In  addition,  where  an  article  is 
deemed  to  be  of  fneign  origin  for 
marking  purposes  under  the  Tariff  Act, 
making  a  U.S.  origin  claim  on  the  article 
or  its  container,  or  mnlring  guch  a  claim 
without  clearly  and  prominently 
disclosing  the  foreign  manufacture  of 
the  article,  may,  in  some  circumstances, 
constitute  a  deceptive  act  or  practice 
under  Section  5  of  the  FTC  Act. 

2.  U.S.  origin  claims  other  than  on  an 
article  or  its  container.  The  Tariff  Act 
does  not  address  foreign  origin  marking 
other  than  on  an  article  or  its  container. 
Where  the  Tariff  Act  requires  that  an 
article  or  its  container  be  marked  with 

a  foreign  coimtry  of  origin,  U.S.  origin 
claims  about  the  article  in  advertising  m 
through  other  means  may  confuse  and 
mislead  consumers.  Therefore, 
notwithstanding  any  other  provision  of 
these  guides,  mariceters  should  not  make 
unqualified  U.S.  origin  claims  in 
advertising  or  other  promotional 
materials  for  products  that  are  required 
by  the  Tariff  Act  to  be  marked  with  a 
foreign  country  of  origin.  Furthermore, 
to  avoid  potential  consumer  deception, 
mari»ters  should  consider  qualifying 
any  U.S.  origin  claim  (including  U.S. 
origin  claims  for  specific  processes  or 
parts)  made  in  advertising  or  other 
promotional  materials  for  such  a 
product  so  as  to  disclose  clearly  the 
foreign  manufacture  of  the  article; 
claims  so  qualified  are  unlikely  to  be 
considered  deceptive. 

Example  1 :  A  ceramic  figurine  is  fabricated 
in  Kenya  and  then  painted  and  glazed  in  the 
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United  States.  The  figurine  is  packaged  in  a 
clear,  plastic  box  for  sale.  The  Customs 
Service,  pursuant  to  the  Tariff  Act,  requires 
that  the  figurine  be  marked  "Made  in 
Kenya,"  and  a  label  to  this  effect  appears  on 
the  bottom  of  the  figurine.  Affixed  to  the  top 
of  the  box  is  a  large  sticker  that  says  "Painted 
in  USA"  The  statonent  on  the  sticker  would 
likely  not  be  permitted  by  the  U.S.  Customs 
Service  because  it  fails  to  include  in  dose 
proximity  to  the  statement  concerning  U.S. 
(xigin  the  name  of  the  coimtiy  of  origin 
preceded  by  "Made  in"  or  a  similar 
formulation  as  required  by  U.S.  Customs 
regulations.  A  single  statement  that  the 
figurine  was  "Made  in  Kenya,  painted  in  the 
U.S."  would  likely  be  permitted  by  U.S. 
Customs  and  is  unlikely  to  be  deceptive 
under  Section  S  of  the  FTC  Act 

Example  2:  A  piano  is  constructed  in 
Australia  using  some  U.S.  and  some  non-U.S. 
parts.  The  piano  is  then  shipped  to  the 
United  States,  where  it  tmdetgoes  some 
simple,  final  assembly  and  gets  a  final  coat 
of  lacquer.  Under  the  Tariff  Act,  the  piano  is 
required  to  be  marked  "Made  in  Australia." 
An  advertisement  far  the  piano  indudes  the 
stetement  "Made  in  USA  of  U.S.  and 
imported  parts."  Hm  statement  in  the 
advertisement  is  likely  to  convey  a  "MMning 
to  consumers  that  contradicts  the  "'••"'"g 
conveyed  by  the  required  fbceign  origin 
statement  on  the  label,  and  is  therefore  likely 
to  be  dec^>tive. 

Example  3:  A  television  set  assembled  in 
Korea  using  a  U.S.-made  picture  tube  is 
shipped  to  the  United  Stetes.  Under  the 
Tariff  Act,  the  television  set  must  be  mariced 
"Made  in  Korea."  A  pamphlet  distributed  by 
the  company  that  md^es  the  television  set 
stetes  "Although  our  televisions  are 
assembled  abroad,  they  always  contain  U.S.- 
made  picture  tubes."  This  stetement  would 
likely  not  be  deceptive.  However,  a 
representation  in  an  advertisement  or 
promotional  pamphlet  that  "All  our  picture 
tubes  are  Made  in  the  USA"  (without  any 
disdosure  of  foreign  manufacture)  mi^t 
depending  on  the  context,  convey  a  broader 
implied  chum  than  could  be  substantiated  in 
light  of  the  significant  foreign  processing  that 
triggers  the  foreign  origin  marking 
requirement  imder  the  Tariff  Act 

B.  American  Automobile  Labeling  Act 

Nothing  in  these  guides  affects  or 
alters  a  marketer's  (^ligation  to  comply 
with  the  requirements  of  the  American 
Automobile  Tjihaling  Act  (49  U.S.C 
32304)  or  any  regulations  promulgated 
pursuant  thereto,  nor  does  anything  in 
these  guides  prohibit  a  marketer  fr^ 
making  any  representation  in 
advertising  or  other  promotional 
material  fw  any  passenger  motor  vehicle 
that  is  required  in  labelijig  for  that 
passenger  motor  vehicle  by  this  Act  (mt 
its  associated  regulations. 

Vm.  Unqualified  U.S.  Origin  Claims 

Except  as  provided  in  Section  Xm. 
below,  a  mariceter  malring  an 
unqualified  U.S.  origin  claim  should,  at 
the  time  it  makes  the  claim,  possess  and 


rely  upon  a  reasonable  basis  that 
substantiates  that  the  product  is 
substantially  all  made  in  the  United 
States. 

Provided,  however,  that  it  will  not  be 
considered  a  deceptive  practice  few  a 
marketer  to  make  an  unqualified  U.S. 
origin  claim  if  the  marketer  meets  the 
conditions  set  out  in  either  Paragr8|>h  A 
or  B.  below. 

A.  75  percent  U.S.  Content 

At  the  time  it  makes  the  claim,  the 
marketer  possesses  and  relies  upon 
competent  and  reliable  evidence  that: 
(1)  U.S.  manufadwring  costs  constituta 
75%  of  the  total  manufacturing  costs  far 
the  product;  and  (2)  the  product  was  last 
substantially  transformed  in  the  United 
States. 

In  computing  U.S.  or  total 
manufacturing  costs,  the  marketer 
ahould  look  far  enough  back  in  the 
manufacturing  process  that  a  reasonable 
marketer  would  expect  that  it  had 
accounted  for  any  significant  foreign 
content.  For  sim^e  products,  or  fcv 
products  that  undergo  most  of  their 
processing  by  the  final  manufacturer, 
the  marketer  may,  in  many  cases,  have 
to  look  only  "one  step  bad^"  i.e.,  the 
mariceter  may  look  only  at  the 
immediate  inputs  into  the  finished 
product,  and  for  those  inputs  that 
undergo  their  last  significant 
manufacturing  step  in  the  United  States, 
the  mariceter  may  count  100%  of  their 
cost  as  U.S.  costs.  Fw  more  complex 
products,  the  marketer  may.  for  some  of 
its  inputs,  have  to  look  further  back.  i.e.. 
the  marketer  may  need  to  consido'  the 
amoimt  of  U.S.  and  foreign  content  in 
the  inputs  themselves. 

Example  1:  A  company  manufactures  lawn 
mowers  in  ito  U.S.  plant  making  most  of  the 
parts  (housing,  blade,  handle,  etc.)  itself  fitm 
U.S.  materials.  The  engine,  however,  is 
bought  from  a  supplier.  The  engine's  cost 
constitutes  50%  of  the  total  coat  of  prodiidng 
the  fawn  mower,  while  the  manufactun  of 
the  other  parte  and  final  assembly  coete 
constitute  the  other  50%  of  the  total.  The 
engine  is  manufactured  in  a  U.S.  plant  bota 
U.S.  and  imported  parts;  U.S.  manufacturing 
coste  constitute  60%  of  the  engine's  total 
cost  Thus,  U.S.  coste  constitute  80%  of  the 
total  cost  of  manufactiuing  the  product  (50% 
[U.S.  cost  of  final  assembly  and  other  parte] 
■»-  (60%  X  50%)  [U.S.  cost  of  engine)).  Because 
U.S.  manufacturing  coste  exceed  75%  of  total 
manufacturing  coste  and  the  last  substantial 
transformation  of  the  product  took  place  in 
the  Upited  Stetes,  a  daim  that  the 
Uwnmower  is  "Made  in  USA"  %rould  likely 
not  be  deceptive. 

Example  2:  A  toaster  is  made  from 
primarily  U.S.  parte  and  is  assembled  in 
Canada  in  a  process  that  constitutes  a 
substantial  tranrfonnation.  U.S.  coste  account 
far  75%  of  the  total  coste  of  manufacturing 
the  product  A  claim  that  the  toaster  is 
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"American  Made"  wrould  likely  be  deceptive, 
•s  the  last  subctantial  tmufimnation  occun 
outside  the  United  States. 

Example  3:  Masking  tape  is  produced  in 
the  United  States  and  sent  to  Mexico  to  be 
cut  into  individual  rolls.  U.S.  costs  constitute 
90%  of  the  total  cost  of  manufarturing  the 
tape.  Cutting  the  ta[>e  is  not  considered  a 
substantial  transformation,  and  U.S.  Customs 
rules  do  not  require  that  the  tape  be  labeled 
with  a  fioreign  country  of  origin  when  it  is 
brought  beck  into  the  United  States.  It  would 
likely  not  be  deceptive  to  label  the  tape 
"Made  in  USA." 

Example  4:  A  computer  maker  assembles 
computers  in  the  United  States.  It  buys 
motherboards  for  its  comyutars  from  an 
outside  supplier  who  assembles  the 
motherboards  in  the  United  States.  The 
computer  maker  intends  to  run  an  ad 
promoting  its  "U.S.  Made  Computers."  To 
substantiate  the  claim  the  computer  maker 
may  not  simply  assume  that  the 
motherboards  are  composed  wholly  of  U.S. 
content  Because  the  components  of  the 
motheiboord  (such  as  microchips)  are  likely 
to  re{«resent  a  significant  portion  of  the 
mothatfaoerd's  value  and  may  be  produced  in 
other  countries,  the  computer  maker  should 
ascertain  from  the  motherboard  manufKturer 
what  percentage  of  the  coeU  of  producing  the 
motheiboerd  are  U.S.  costs.* 

Example  5:  A  computer  maker  assembles 
computers  in  the  United  States.  It  constructs 
its  own  motherboards  with  U.S.-made 
microchips  that  it  purchases  from  an  outside 
company.  Because  the  materials  used  to 
make  microchips  are  unlikely  to  represent 
significant  value,  the  computer  maker  likely 
need  not  look  back  any  further  in  the 
manufacturing  process  and  may  assume,  for 
oomputatian  purposes,  that  the  microchips 
rnnhiin  100%  U.S.  content. 

Example  6:  A  U.S.  wallet  manufiscturer 
purchases  plastic  inserts  from  a  U.S. 
manulKturer  of  such  inserts.  The  inserts 
account  for  approximately  2%  of  the  total 
cost  of  Tnating  the  wallet,  which  is  last 
substantially  transformed  in  the  United 
States.  The  wallet  manufMrtiirer  knows  that 
the  insert  manufacturer  sometimes  uses 
imported  plastic  to  make  the  inserts.  Because 
the  val\ie  of  the  plastic  is  likely  to  be  de 
minimit  or  iniignifirant  relative  to  the 
overall  cost  of  manufacturing  the  wallet,  the 
wallet  manufacturer  may,  for  computation 
purposes,  treat  100%  of  the  cost  of  the  plastic 
insert  as  U.S.  costs. 

Example  7:  A  table  lamp  is  asaembled  in 
the  United  States  frtnu  an  imported  base  and 
a  variety  of  other,  U.S.-made  parts,  including 
a  TifEsny-style  lampshade.  The  imparted  base 
was  made  using  U.S.-made  brass.  A  marketer 
may  include  the  value  of  the  U.S.  brass  in  its 
computation  of  total  U.S.  costs  even  though 
the  brass  was  made  into  a  base  abroad. 


*In  additioa.  to  compiy  with  tb*  Tariff  Act.  the 
marfcatar  may  specifically  aaed  to  dstermin*  tb* 
origin  of  the  CPO  (Central  ProcaMing  Unit)  tnd 
nOS  (Basic  InputyOutput  Syttem).  Pursuant  to  the 
determinations  of  the  U.S.  Customs  Service,  e 
motbeiboard  has  to  be  marked  with  a  forei^ 
country  of  origin  unless  the  CPU  and  BIOS  era  of 
U.S.  origin. 


B.  TWo  Leveb  of  Substantial 
Transformation 

At  the  time  it  makes  the  claim,  the 
maiketer  possesses  and  relies  upon 
competent  and  reliable  evidence  that: 

(1)  llie  product  was  last  substantially 
transformed  in  the  United  States;  and 

(2)  all  significant  inputs  into  the  final 
product  were  last  substantially 
transformed  in  the  United  States. 

Example  1 :  A  tape  recorder  is  made  up  of 
three  major  subassemblies,  and  a  few 
additional  minor  ports  (which  account  for 
only  a  small  fraction  of  the  finished  product's 
cost).  Each  of  the  subassemblies  is 
manufecturad  in  the  United  States,  using 
primarily  imparted  components.  Final 
aasembly  of  the  tape  recorder  takes  place  in 
the  Unitod  States.  The  assesnbly  of  each  of 
the  subaaeemblies  as  virell  as  the  final 
assembly  would  be  considered  substantial 
transformations  under  the  Tariff  Act  A  label 
that  said  "Made  in  America"  would  likely 
not  be  deceptive. 

Example  2:  A  refrigerator  is  aaaembled  in 
the  United  States  from  a  number  of 
compoDonts,  and  this  assembly  process 
constitutas  the  lost  substantial  transfrMmation 
of  the  product  Several  of  the  refrigerator's 
compionents  are  themselves  assembled  in  the 
United  Statea,  but  certain  other  major 
components,  such  as  the  compressor  and  the 
motor,  are  manufectured  abroad.  Because  the 
last  substantial  tranafcxmation  of  these  major 
compooents  occurred  alxtiad,  unless 
manufKturing  and  assembling  costs 
attributable  to  the  United  States  constitute  at 
least  75%  of  the  total  manufiKrturing  costs  of 
the  refrigerator,  an  unqualified  claim  that  the 
refrigerator  was  "ManufKtured  in  USA" 
wrauld  likely  be  deceptive. 

Example  3:  A  blank  compact  disk  is 
manufactured  in  the  United  Statea  from 
imported  matariala,  in  a  process  that 
constitutes  a  substantial  transformation. 
Music  is  then  encoded  onto  the  compact  disk 
in  the  United  States,  in  a  [Hoceas  that  also 
constitutes  a  substantial  transformation  and 
is  the  last  substantial  transformation  of  the 
product  Because  both  the  manufacture  of  the 
compact  disk  and  the  encoding  of  music  onto 
the  disk  wrould  be  considered  substantial 
transformations  under  the  Tariff  Act,  the  last 
two  levels  of  substantial  tranaformation  take 
place  in  the  United  States,  and  a  printed 
statement  on  the  OMnpact  disk  that  said 
"USA"  would  likely  not  be  deceptive,  even 
if  the  imparted  materials  used  in  the 
manufacture  of  the  compect  disk  account  for 
more  than  25%  of  the  total  manufurturing 
costs. 

Example  4:  A  cordless  telephone  is  mode 
up  of  a  base  unit,  a  handset,  and  a  power 
cord.  Each  of  theae  inputs  is  last  substantially 
transformed  in  the  United  States  and  is  made 
from  primarily  foreign  parts  or  materials.  The 
final  assembly  of  the  inputs  into  a  complete 
telephone,  however,  is  not  considered  a 
substantial  transformation  by  the  U.S. 
Customs  Service.  Thus,  two  levels  of 
substantial  transformation  do  not  take  place 
in  the  United  States,  and  an  unqtialified 
claim  that  the  telephone  is  "American  Made" 
would  likoly  be  deceptive. 


EC.  Qualified  U.S.  Origin  Claims 

Where  a  product  is  not  substantially 
aU  made  in  the  United  States,  a  claim 
of  U.S.  content  should  be  adequately 
qualified  to  avoid  constuner  deception 
«^ut  the  presence  or  amoimt  of  foreign 
content.  Marketers  may  make  qualified 
claims  about  the  U.S.  content  of  their 
products  as  long  as  those  claims  are 
substantiated  by  competent  and  reliable 
evidence.  The  examples  below  and  . 
elsewhere  in  these  guides  present 
options  for  qualifying  a  daim.  These 
options  are  intended  to  provide  "safe 
harbors"  fw  marketers  who  want 
certainty  about  how  to  make  qualified 
U.S.  origin  claims.  The  examples  are  not 
the  only  pennisrible  approaches  to 
qualifying  a  claim,  and  they  do  not 
illustrate  all  claims  or  disdosiues  that 
would  be  permissible  trndw  Section  5. 
In  addition,  some  of  the  illustrative 
disclosujvs  may  be  appropriate  for  use 
on  labels  but  not  in  print  or  broadcast 
advertisements  and  vice  versa. 

In  order  to  be  efEsctive,  any 
qualifications  or  disclosures  such  as 
those  described  in  these  guides  should 
be  sufficiently  clear,  prominent,  and 
understandable  to  prevent  deception. 
Clarity  of  language,  prominence  of  type 
size  and  style,  proximity  to  the  claim 
being  qualified,  and  an  absence  of 
contrary  claims  that  coidd  imdennit 
effectiveness  of  the  qualification,  will 
maximize  the  likelihood  that  the 
qualifications  and  disclosures  are 
appropriately  clear  and  prominent 
Finally,  if  a  qualified  U.S.  origin  claim 
applies  only  to  a  part  of  a  product  or 
component,  this  limited  applicability 
shotild  be  made  clear  as  well  (See 
Section  X,  below). 

Example  1 :  A  piece  of  luggage  is  (woduoed 
in  the  United  States  from  leather  that  was 
tanned  and  processed  in  Italy.  U.S. 
manufacturiiag  costs  account  for  50%  of  the 
total  manufKturing  coats  of  the  luggage;  the 
leather,  40%;  and  miscellaneous  imported 
parU,  10%.  A  claim  that  the  luggage  was 
"Made  in  the  USA  of  Italian  leather"  would 
likely  not  be  deceptive. 

Example  2:  A  fireplace  poker  is  made  from 
an  iron  forging  that  is  imparted  from  Canada 
and  finished  and  painted  in  the  United 
States.  U.S.  prtx»ssing  accounts  for  40%  of 
the  total  cost  of  manufacturing  the  poker. 
Assuming  that  the  U.S.  (HtKOSsing 
constitutes  a  substantial  transfnmation  and 
thus  a  foreign  country  of  origin  marking  is 
not  required  under  the  Tariff  Act,  a  label 
claim  that  the  fireplace  poker  was  "Made  in 
the  USA  from  imported  forging"  would  likely 
not  be  deceptive.  (Were  a  foreign  origin 
moridng  required,  a  claim  on  the  label  such 
as  "Made  in  Canada.  Finished  in  U.&" 
would  likely  be  appropriate.) 

Example  3:  A  snowblower  is  assembled  in 
the  United  States.  The  engine  is 
manufactured  in  the  United  States  and  other 
ports,  such  as  the  frame  and  the  wheels,  an 


imported  from  several  difiiarent  countries. 
Together,  the  U.S.  assembly  and  U.S.  parts 
account  for  55%  of  the  total  cost  of 
manufacturing  the  product  An  advertising 
circular  that  described  the  snowblower  as 
"Proudly  made  in  America  with  U.S.  and 
imported  parts"  would  likely  not  be 
deceptive. 

Example  4:  An  exercise  treadmill  is 
assembled  in  the  United  States.  All  of  the 
major  parts  of  the  treadmill,  including  the 
motor,  the  frame,  and  the  electronic  (usplay, 
are  imported.  A  few  of  the  incidental  ports 
of  the  treadmill,  such  as  the  dial  used  to  set 
the  speed,  are  manufactured  in  the  U.S.; 
together,  they  account  for  approximately  5% 
of  die  total  cost  of  all  the  ports.  Becsuse  the 
value  of  the  U.S.-made  parts  is  essentially  de 
minimis  in  relation  to  the  value  of  all  the 
parts,  a  statement  on  a  hangtag  on  the 
treadmill  that  states  that  it  is  "Made  in  USA 
of  U.S.  and  imported  parts"  wrould  likely  be 
deceptive.  A  claim  that  the  treadmill  was 
"Maae  in  the  U.S.  from  importad  ports"  or 
"Assembled  in  the  United  States  with 
primarily  foreign  ports"  would  likely  not  be 
deceptive. 

Eimmple  5:  A  typewriter  is  produced  in  the 
United  States  from  a  mix  of  U.S.  and 
imparted  parts.  Asatming  that  the  marketer 
con  substantiate  that  U.S.  costs  constitute 
60%  of  the  total  ooets  of  manufacturing  the 
typetmter.  s  label  thot  said  "60%  Anwricon 
Made"  or  "U.S.  Content  60%"  would  likely 
not  be  deceptive. 

Example  6:  A  vacuimi  cleaner  is  aaaembled 
in  the  United  States  from  a  mix  of  U.S.  and 
imparted  porta.  Depending  upc»  the 
avoihdiility  of  porticular  ports,  the  U.S. 
cmtent  of  the  product  vaiies  between  50% 
and  70%.  A  doim  on  tho  box  that  said 
"Contains  at  least  50%  U.S.  content"  or  "50- 
70%  U.S.  content"  would  likely  not  be 
deceptive.* 

Example  7:  A  swing  set  is  mode  up  of 
vorious  components  (poles,  swing,  ladder, 
etc),  oil  of  which  are  imported.  The 
unassembled  components  are  packagsd 
together  in  a  box  in  the  United  States;  the 
swing  set  is  designed  for  aaaembly  at-home 
by  the  purchaser.  A  statement  on  the  box  that 
said  "Assembled  in  U.S.  of  imported  ports" 
would  likely  be  deceptive  as  neither  me  mere 
porkaging  togethor  of  ports  nor  ossembly  by 
the  purcfaaeer  is  likely  to  be  understood  by 
consumers  as  constituting  "assembly." 

Example  8:  A  bicycle  is  assembled  in  die 
United  States  of  a  U.S.-made  frame  and 
various  other  U.S.  ond  imparted  ports.  The 
total  U.S.  content  of  the  bicycle  is  65%.  The 
bicycle  manulKturer  distributes  biochures 
for  the  bicycle  that  sttfe.  in  port.  "To  onsure 
that  our  customers  get  ^  highest  quolity 
product  poosiUe,  wo  osaemble  all  ^our 
bicycles  in  our  own  factories  in  the  United 
States  and,  wherever  possible,  we  use 
American-made  parts.  Unfortunately,  soma 
bicycle  ports,  such  as  gaor  shifts,  are  no 
longer  monufKtuiod  in  this  country;  in  theoe 
cases,  we  use  the  highest  quality  impart 
ovailable.'*  Assuming  the  statements  ore 
truthful,  ond  tho  brodiure  doea  not  contain 
other,  contrary  representations,  the 
statements  would  likely  not  be  deceptive. 


■Sao  also  Sactioa  XILA..  below,  for  iafBcinatiea 
on  aaing  avarsgs  oosis  to  ssasss  U.S.  I 


Example  9:  A  marketer  manufactures  in- 
line skates  in  its  Maryland  plant  from 
primarily  imported  ports;  the  U.S.  content  of 
the  skates  is  approximately  30%.  The 
marketer  nms  friU-poge  magazine 
advertisements  widi  a  heodline  in  large,  bold 
{Hint  that  says  "Built  in  Baltimore*."  At  the 
bottom  of  the  page  is  a  fine  print  disclosure 
that  says  "*A11  our  skates  are  Built  in 
Baltimore.  Parts  Nos.  122.  353,  and  812 
imptnted."  Because  of  its  size  and  location, 
the  disclosure  is  not  clear  and  prcHninent  As 
a  result,  it  is  imlikely  to  be  seen  by 
consumers  or  to  afiisct  the  net  impression 
conveyed  by  the  advertisement  that  the  entire 
product  was  mode  in  the  United  States.  The 
advertisement,  therefore,  is  likely  to  be 
deceptive.  In  addition,  ^  language  of  the 
disclosure  is  ambiguous  unless  consumers 
are  readily  able  to  ascertain  what  the  port 
numbers  refsr  to,  and  should  be  clarified. 

X.  U.S.  Oriffn  Claims  for  Specific 
Processes  or  Parts 

Regardless  of  whether  a  product  is 
substantially  all  made  in  the  United 
States,  a  marketer  may  make  a  claim 
that  a  particular  manufacturing  or  other 
process  was  performed  in  the  United 
States,  or  that  a  particular  part  was 
manufactured  in  the  United  States, 
provided  that  the  claim  is  truthful  and 
substantiated  and  that  reasonable 
consumers  wotild  tmderstand  the  claim 
to  refer  to  a  specific  process  or  part  and 
not  to  the  general  manufacture  of  the 
product  Claims,  however,  that  a 
product  is,  fta  example,  "created," 
"produced."  "manufactured,"  or 
"assembled"  in  the  United  States  likely 
MTould  not  be  appropriate  imder  this 
provision.  Such  terms  are  imlikely  to 
convey  to  consimwrs  a  message  limited 
to  a  particular  process  performed,  or 
part  manufactiued.  in  the  United  States. 
Rather,  they  are  likely  to  be  imderstood 
by  consiuiers  as  synaaymaus  with 
"Made  in  USA"  and  therefne  as 
imqualified  U.S.  origin  claims. 

Example  1;  A  monufKturer  of  crystal 
stemware  imports  uncut,  crystal  stemware 
from  ofarood.  The  manufacturer  then  hand 
cuts  elaborate  designs  into  the  bowl  and 
stem,  and  petfonna  certain  other  finiehing 
aptnUaoM,  in  its  United  States  factory. 
Under  the  Tariff  Act  the  stomware  is 
considered  to  hove  bMen  last  substantially 
transformed  in  the  Unitod  States,  and  so  is 
not  required  to  boor  o  foreign  oountry-of- 
origin  marking.  Becouae  U.S.  costs  ocoount 
tor  only  ^iproximotely  50%  of  tlie  total 
manufacturing  costs  of  producing  the 
ftnished  stomwrare,  an  unqualified  U.S.  origin 
claim  is  likely  to  bo  dooeptivo.  However,  o 
lobol  that  said  "Hand<:ut  in  the  United 
States"  would  likely  not  bo  deceptive. 

Bxampie  2:  Caaq>utar  software  is  designed 
ond  written  in  the  United  States  and  copied 
in  the  United  States  onto  floppy  disks  that 
ore  monufiKturad  in  Jopon.  A  perkaga  label 
diet  suted  "Softwore  written  in  die  United 
States"  would  likely  not  be  doo^vo. 


Example  3:  A  sewing  machine  diot  is  made 
writh  primarily  foreign  ports  undeigoes  its 
final  manufKturing  step  in  the  United  States. 
The  marketer  of  the  sewing  machine  wishes 
to  advertise  it  as  "Assembled  in  USA." 
Because  the  term  "assembled"  may  refer  to 
a  broad  range  of  actions  on  the  port  of  the 
manufacturer,  it  is  imlikely  to  be  understood 
by  consumers  ss  connoting  o  specific 
process.  Therefore,  the  cl^n  would  likely  be 
deceptive  ond  should  be  qualified  so  as  to 
indicate  the  presmce  of  foreign  ports  (e.g., 
"Assonbled  in  USA  of  foreign  ports"). 

Example  4:  A  U.S.-booed  furniture  maker 
designs  a  sofa  in  the  United  States  and  has 
the  sofa  manufactured  in  DenmariL  Becauae 
the  Tariff  Act  would  require  that  the  sofa  be 
marioed  with  a  foreign  country  of  origin,  a  t^ 
that  said  only  "Designed  in  USA"  would  not 
be  permitted  by  the  U.S.  Customs  Service. 
Were  the  furniture  maker,  however,  to  note 
the  U.S.  design  of  the  product  in  conjunction 
with  on  appropriate  foreign  origin  marking, 
e.g.,  "Made  in  Denmark  bam  U.S.  designs," 
the  statement  would  likely  be  bodi 
pomissibie  under  the  Tariff  Act  and  not 
deceptive  under  Section  5  of  the  FTC  Act 

Example  5:  A  faucet  is  manufactured  in  the 
United  Statea  from  a  U.S.-inade  cartridge 
(which  oootrols  wrotar  Sow)  ond  other  ports, 
oil  of  which  ore  foreign-moide.  The  for^gn 
ports  account  for  suffidont  cost  thot  on 
unqualifiod  U.S.  origin  daim  could  not  bo 
made  for  the  faucet  The  morketer  of  the 
faucet  bos  a  Wc^d  Wide  Web  p^e  <»  the 
Internet  that  advertiaes  the  faucet  as  "Made 
with  our  exclusive  U.S.-made  cortridges." 
The  doim  is  likely  not  deceptive. 

Examfde  6:  A  food  processor  is  oasombled 
in  die  United  States  from  a  U.S.-made  blode 
and  other  ports,  oil  of  which  ore  foreign- 
mode.  Undor  the  Tariff  Act  die  assembly  of 
the  food  prooooaor  ocmatttatas  the  lost 
substantial  transformotion  of  the  product 
U.S.  costs,  however,  oocount  for  loss  thon 
75%  of  tho  total  costs  of  monufactoring  die 
food  proceaaor.  The  marketer  of  the  food 
prooeaaar  takee  out  o  print  odvartiaamont  that 
indudes  at  the  top  o  lorge  red.  white,  ond 
bhie  "Mode  in  USA"  logo.  Above  the  logo, 
in  very  email  print  oppeors  the  word 
"Blodo."  It  is  likely  that  Um  odvertiaoaMnt 
will  not  adequately  convey  to  coosumen  that 
die  U.S.  origin  daim  is  limited  to  the  blade 
only,  but  instead,  is  Ukriy  to  coovey  o 
deceptive  unqualified  U.S.  origin  claim.  The 
markister  should  more  dearly  and 
prominently  diarlnee  the  limifatioo  on  the 

rleim 

Example  7:  A  picture  frame  is  assembled 
in  the  United  Statae.  The  wooden  outer  frame 
is  mamifKtuiod  in  die  United  Statee,  but  the 
other  ports,  such  os  a  sheet  of  glass, 
pootertword  harking,  and  miaoellanooua 
nordwaro,  such  as  clips  and  a  book  for 
hanging,  are  imparted.  The  foreign  ports 
ocoount  for  sufB<3«it  coot  thot  on  unqualified 
U.S.  origin  doim  moy  not  be  mode  for  the 
product  A  parkaga  labol  fsatures  the 
statement  "Frame  Mode  hi  USA."  Because 
the  stotement  is  ombiguoue— 4t  is  not  door 
whether  it  refisrs  to  tbs  picture  frame  os  o 
whole  or  just  to  the  vroodea  outK  piocao 
it  is  likely  to  be  deceptive. 

Bxamph  8:  The  Acme  Comera  Compony 
its  camons  in  die  United  Stoles. 
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The  camera  lenses  are  manufKturad  in  the 
United  States,  but  most  of  the  remaining 
parts  are  imported;  U.S.  costs  constitute  40% 
of  the  total  cost  of  manufacturing  the  camera. 
A  magazine  advertisement  for  the  camera  is 
headlined  "Beware  of  Imported  Imitations" 
and  states  "Other  high-end  camera  maken 
use  imported  parts  made  with  cheap  faieign 
labOT.  But  at  Acme  Camera,  we  want  only  the 
highest  quality  parts  for  our  cameras  and  we 
believe  in  employing  American  workers. 
That's  why  we  nuke  all  of  our  lenses  right 
here  in  the  United  States."  The 
advertisement  is  likely  to  convey  to 
consumers  a  claim  that  more  than  a  specific 
product  part  (the  lens)  is  of  U.S.  origin,  and 
the  marketOT  should  be  prepared  to 
substantiate  whatever  broader  U.S.  origin 
claim  is  conveyed. 

XI.  Comparative  Claims 

Claims  of  U.S.  origin  that  include  a 
comparative  statement  should  be 
truthful  and  substantiated  by  competent 
and  reliable  evidence.  In  addition, 
comparative  U.S.  origin  claims  shotild 
be  presented  in  a  manner  that  makes  the 
basis  for  the  comparison  sufficiently 
dear  to  avoid  constuner  deception. 
Comparative  claims  should  not  be  used 
in  a  manner  that,  directly  or  by 
implication,  exaggerates  the  amount  of 
U.S.  content  in  a  product. 

Examfde  1:  In  an  advertisement  for  its 
stareo  speakers,  the  manufacturer  states  that 
"We  do  mote  of  our  manufacturing  in  the 
United  States  than  any  other  speaker 
manufacturer."  The  manufacturer  assembles 
the  ipaakars  in  the  United  States  ban  U.S. 
and  imported  components.  U.S.  costs,  from 
final  assembly  operations  at  the 
manufacturer's  U.S.  factory  and  bam  U.S.- 
made  parts,  are  significant  but  constitute  less 
than  75%  (rfthe  total  cost  of  manufacturing 
the  spaakars.  and,  therefore,  the 
manufacturer  cannot  subetantiata  an 
unqualified  U.S.  origin  claim.  However, 
prodded  that  the  manufacturer  can 
subetantiata  that  the  difbrence  between  the 
U.S.  content  of  its  speakers  and  that  of  the 
other  manufacturers'  speakers  is  significant, 
tlie  comparative  claim  would  likely  not  be 
deceptive. 

finunpfo  2:  A  product  is  marked  with  the 
statement  "30%  More  U.S.  cootanL"  The 
claim  is  ambiguous,  and  depending  on  the 
oootaxt.  could  be  understood  to  suggest 
either  a  comparison  to  another  brand  or  to  a 
previous  veraion  of  the  same  product  The 
marketer  should  clarify  the  claim  to  make  the 
basis  of  the  cranparison  clear.  iicH'  example,  by 
saying  "More  U.S.  content  than  brand  "X'." 
Alternatively,  the  marketer  should  be 
prepared  to  substantiate  whatever 
cnmpariaon  is  comreyad  to  reasonable 


Examplm  3:  A  product  is  advertised  as 
having  "twice  as  much  U.S.  content  as 
befon."  The  U.S.  omtent  in  the  product  has 
been  increased  from  2%  in  the  previous 
veraion  to  4%  in  the  current  versiraL  As 
neither  the  amount  of  U.S.  content  in  the 
currant  version  of  the  product,  nor  the 
diffaranoe  betwraan  the  MS.  content  in  the 


currant  and  previous  ."enions  of  the  product, 
is  significant,  the  comparative  claim  would 
likely  be  deceptive. 

Xn.  Miscellaneous  Issues 

A.  Multiple  Sourdng 

Where  a  manu&cturer  purchases  an 
input  from  multiple  sources,  some  of 
which  manufacture  the  input  in  the 
United  States  and  some  of  which 
manufacture  the  input  abroad,  the 
manufacturer  may  base  its  assessment  of 
U.S.  costs  on  the  average  annual  U.S. 
cost  for  that  input  (or  the  average  U.S. 
cost  for  that  input  over  some  other  fixed 
and  reasonable  time  period),  based  on 
the  cost  of  the  imits  made  in  the  United 
States  relative  to  the  total  cost  of  the 
units  acquired  from  all  sources.' 

Example  1:  A  computer  maker  assembles 
computers  in  the  United  States  and  buys 
hard  drives  &om  several  different  U.S.  and 
Brazilian  suppliers  «vith  whom  it  has 
contracts  for  the  coming  year.  The  hard 
drives  from  the  U.S.  suppliers  are  entirely 
U.S.-made  and  the  hard  drives  from  the 
Brazilian  supplien  are  entirely  Brazilian- 
made.  Over  the  course  of  the  year,  the 
computer  maker,  pursuant  to  its  contracts. 
wrill  spend  S6.5  million  on  U.S.-made  hard 
drives  and  $3.5  million  on  Brazilian-made 
hard  drives.  Sixty-five  percent  of  the  cost  of 
the  hard  drives  may  be  counted  as  U.S.  costs. 

Example  2:  A  firm  sells  brooms  that  it 
assonbles  in  the  United  States.  The  firm  buys 
bristles  for  its  brooms  from  both  U.S.  and 
fneign  suppliers.  The  firm  does  not  enter 
into  long-term  contracts  for  bristles  but, 
instead,  buys  them  on  an  as-needed  besis 
from  any  of  several  supplien,  based  on  the 
price  and  availability  at  that  time.  As  a  result, 
when  it  prints  country-of-origin  labels  far  its 
brooms,  the  firm  does  not  know  what 
proportiao  of  the  brisUes  will  be  U.S. -made 
dut  year.  The  firm  may  use  the  average  U.S. 
cost  far  the  bristles  from  the  previous  year, 
aatniming  that  the  firm  does  not  have  reason 
to  believe  that  the  proportion  of  U.S.-made 
bristles  will  be  significantly  lower  in  the 
coming  year. 

Example  3:  An  electric  saw  is 
manufactured  with  eitlMr  a  U.S.-made  or 
Gorman-made  blade,  both  of  wriiich  coat  the 
nme  amount  The  blades  constitute  50%  of 
the  total  cost  of  producing  the  saw,  and,  over 
the  course  of  year,  70%  of  the  Uades  arp 
U.S.-made.  The  remaining  parts  of  the  saw 
an  U.S. -made,  and  final  assembly  of  the  saw 
takes  place  in  the  United  Sutes.  Thus, 
averaged  over  a  year,  U.S.  costs  are  equal  to 
85%  of  the  total  manufacturing  coats  ((70% 
X  50%)  (averags  U.S.  content  far  tlie  blade] 
*  50%  (final  U.S.  assembly  and  other  U.S. 
parts]).  Because  the  average  U.S.  coat  is 
greater  than  75%  of  the  total  manufacturing 
costs,  it  would  likely  not  be  deceptive  to 
print  "Made  in  USA"  on  the  box  that  the  saw 


*  Und«  ftaas  gnidaa,  markaMrs  msy  OS*  an 
iTvafs  of  U.S  costs  to  ralniUts  wfasthsr  a  produos 
contains  75%  U.S.  ooolsnt  Matfcetsts  should  be 
■ware  that  the  VS.  Custems  Ssrvios,  humm*m, 
rsquirss  a  ilslwiiiliialiiMi  olorigta  far  each 
indiTidnal  itaoi. 


is  sold  in,  even  though  some  individual  saws 
(those  with  imported  blades)  contain  only 
50%  U.S.  content 

Example  4:  The  facts  are  the  same  as  in 
Example  3,  above,  except  that  only  20%  of 
the  saw  blades  are  U.S.  made.  Thus,  U.S. 
costs  would  constitute  60%  of  the  total 
manufactiuing  costs  ((20%  x  50%)  +  50%). 
Because  the  average  U.S.  cost  is  less  than 
75%  of  the  total  manufacturing  costs,  a 
printed  claim  on  the  box  that  said  "Made  in 
USA"  would  likely  be  deceptive.  The  claim 
should  be  qualified  to  indicate  the  possible 
incltision  of  foreign  parts.  Examples  of 
qualified  claims  that  are  likely  not  to  be 
deceptive  include:  "Manufactured  in  USA 
with  domestic  or  imported  parts";  "Made  in 
USA.  Contains  parts  from  U.S.  or  Germany"; 
"Assembled  in  USA.  Blade  Made  in  U.S.  at 
Germany."  (Alternatively,  the  manufacturer 
may  separately  label  thoae  boxes  that  contain 
saws  with  U.S.-made  blades  with  a  label  that 
says  "Made  in  USA,"  while  leaving  the  other 
boxes  unlabeled  or  labeling  them  with  an 
appropriately  qualified  claim). 

B.  Price  Fluctuations 

In  assessing  the  costs  of  particular 
inputs,  the  price  of  which  may  fluctuate 
over  time,  a  marketer  need  not  calculate 
the  costs  on  an  item-by-item  basis  for 
the  purposes  of  complying  with  these 
guides  and  Section  5  of  the  FTC  Act. 
Rather,  the  marketer  may  take  as  the 
cost  of  an  input  the  average  price  of  the 
input  over  the  period  of  a  year  (or  over 
some  other  fixed  simI  reasonable 
period).  Alternatively,  the  marketer  may 
use  a  "snapshot"  of  die  prices  for  each 
of  the  inputs  on  a  particular  date  and 
then  update  these  prices  on  a  regularly 
schedtlled  basis.  A  marketer  using  either 
the  averaging  or  snapshot  approaches 
should  update  its  calculations  anntially 
en*,  if  not  aimually.  aitw  some  other 
interval  that  is  reasonable  in  light  of 
industry  practices  and  known  m 
anticipated  changes  in  the  relevant 
markets. 

Example  1 :  A  company  manufactures  a 
product  in  the  United  SUtea  from  U.S.  and 
imported  parts.  One  of  the  key  parts  is  a 
widget,  the  price  of  which  fluctuates 
seasonally,  tending  to  be  higher  in  the  spring 
and  summer  (when  widgets  an  in  short 
supply)  and  lower  in  the  fall  and  winter 
(when  widgets  are  plentiful).  In  ralnilating 
the  percentage  of  U.S.  content  of  its  product, 
the  company  may  use  the  average  price  paid 
for  the  widget  over  the  past  year,  ass»iming 
that  the  conpany  does  not  have  any  reason 
to  believe  that  the  averaga  price  paid  for 
widgats  will  be  significantly  di^rent  in  the 
coming  year.  It  may  be  deceptive  Cor  the 
company  to  use  a  "snapshot"  of  the  price  at 
either  the  high  or  low  point  in  atdet 
deliberately  to  mlnimii»  or  maximii»  the 
coats  of  the  widgets  far  purposes  of 
calculating  U.&  content 

Example  2:  A  marketer  sells  a  product 
labeled  "Made  in  USA."  As  substantiation 
"far  this  claim,  the  markatar  ralies  on  a 
computation  parfarmed  three  yean  earlier 


that  sho%v8  the  product  to  consist  of  75%  U.S. 
content  Even  if  the  maricater  is  still  using  the 
same  supplien  for  its  inputs,  it  is  likely  that 
three  yean  is  too  long  a  period  to  guard 
against  significant  shifts  in  prices  or  the 
make-up  of  parts.  Therefine,  the  marketer 
should  review  the  costs  of  its  inputs  to 
confirm  that,  on  the  basis  of  the  updated 
prices,  it  can  still  substuitiate  an  unqualified 
"Made  in  USA"  claim. 

C.  Multiple-Item  Sets 

Where  a  product  consists  of  a 
packaged  set  of  discrete  items,  some  of 
which  are  domestically  produced  and 
some  of  which  are  imported,  and  the 
parlf aging  together  of  the  items  does  not 
constitute  a  substantial  transformation 
of  those  itrans,  the  Tariff  Act  requires 
that  the  imported  items  (or  their 
container)  be  marked  with  a  foreign 
country  of  origin.  In  addititm.  because 
this  set  of  items  was  not  last 
substantially  transformed  in  the  United 
States,  it  woidd  not  fall  within  either  of 
the  safe  harbon  for  unqualified  U.S. 
origin  claims  set  forth  in  Section  VUI  of 
these  guides.  Therefore,  an  unqualified 
U.S.  origin  claim  for  such  a  set  of  items 
is  likely  to  be  deceptive.  In  making  any 
qualified  claim  of  U.S.  origin  for  such  a 
set,  a  marketer  should  make  clear  to 
which  items  any  U.S.  origin  claim 
refers,  and,  for  claims  made  on  the 
article  or  its  container,  should  comply 
with  the  requirements  of  the  U.S. 
Customs  Service  for  foreign  origin 
marking. 

Example  1 :  A  tool  set  consists  of  four 
separate  hand  tools  (hammer,  wrench,  plien, 
and  screwdriver)  packaged  in  a  sealed  black 
plastic  case.  Three  of  the  tools  are  made  in 
the  United  States,  while  the  fourth,  the 
screwdriver,  is  made  in  Indonesia.  It  would 
be  deceptive  to  label  the  tool  set  "Made  in 
USA."  A  label  that  said  "Screwdriver  made 
in  Indonesia.  Other  tools  made  in  USA,"  or 
"Hammer,  wrench,  and  plien  made  in  USA. 
Screwdriver  made  in  Indonesia,"  would 
likely  not  be  deceptive. 

Example  2:  Perfrune,  which  is  made  and 
bottled  in  the  United  States,  is  packaged  with 
a  promotional  gift,  an  umbrella  that  is  made 
in  England.  The  two  items  are  packaged 


together  into  a  eat  in  die  United  Strtes  and 
wrapped  in  clear  cellophane.  Both  the  bottle 
of  perfume  and  the  un^xella  are  labeled  with 
their  respective  countries  erf  origin,  and  the 
country-of-origin  label  on  the  umbrella  is 
clearly  visible  to  consumers.  No  country-of- 
origin  statement  need  be  placed  on  the 
package  as  a  whole.  However,  it  would  likely 
not  be  deceptive  to  label  the  package 
"Perfiune  made  in  USA.  Umbrella  made  in 
England"  (v  "Packaged  in  the  U.S.  Contains 
U.S.  and  imported  items.  See  item  far 
country  of  origin."  It  would  likely  be 
deceptive  to  label  the  package  as  a  whole 
"Made  in  USA" 

Example  3:  Several  individual  pots  and 
pans  are  padcaged  and  sold  together  as  a  set 
Some  of  the  pots  and  pans  are  made  in  the 
United  States,  while  othen  are  made  abroad. 
A  department  store  advertising  circular 
promoting  the  pots  and  pans  states  "Set 
contains  U.S.  and  imported  items."  This 
representation  would  likely  not  be 
deceptive.  * 

Xm.  "Origin:  USA"  Labels 

Notwithstanding  any  other  provision 
herein,  a  product  that  is  sold  in  the 
United  States  and  is  not  required  to  be 
marked  (and  the  container  of  which  is 
not  required  to  be  marked)  with  a 
foreign  country  of  origin  pursuant  to  the 
Tariff  Act  may  be  mariced  or  labeled 
with  the  phrase  "Origin:  USA"  provided 
that: 

A.  The  product  is  also  exported  in 
more  than  a  de  minimis  quantity  to  a 
country  or  cotmtries  requiring  that  the 
product  be  marked  to  indicate  U.S. 
origin; 

B.  The  mark  or  label  is  no  more 
prominent  than  necessary  to  meet  the 
requirements  of  the  other  country  to 
which  the  product  is  being  exported; 
and 

C  For  constmier  products,  the 
existence  of  substantial  foreign  content 
is  disclosed  to  consimiera  throtigh  other 
means,  such  as  appropriately  qualified 
claims  on  packaging,  stidcera.  or 


■Note,  howrever,  that  the  U.S.  Custems  Service 
would  not  permit  this  label  to  appear  on  ths  box, 
as  the  Tariff  Act  requires  an  indicatioa  of  a  specific 
ibreign  oountiy  of  origin. 


hangtags  that  may  be  teen  by  consimMn 
befcne  purdiase. 

Example  1 :  An  electrical  switch  is 
manufactured  in  the  United  States  from 
imported  inputs  and  could  not  imdar  these 
guides,  be  l^lad  with  an  imqiultfWwi  "Mads 
in  USA"  claim.  The  switch  is  sold  both  in 
the  United  States  and  in  countries  that 
require  that  the  switch  be  marked  with  an 
indication  of  U.S.  origin.  The  switdi  is  scdd 
to  businesses  Sor  industrial  use  and  is  not 
sold  to  consumers.  The  statement  "Origin: 
USA"  embossed  aa  the  side  of  the  switch 
would  likely  not  be  deceptive. 

Example  2:  Shoes  are  aaaembled  in  die 
United  States  of  U.S.  and  imported 
components;  the  assembly  process  is 
considered  a  substantial  transfbnnation  by 
the  U.S.  Customs  Service.  On  the  bottom  of 
each  shoe  is  printed  "Origin:  USA."  The 
shoes  are  sold  in  the  United  States  and  are 
also  exported  to  countries  that  requira  the 
shoes  to  be  marked  with  an  indication  of  U.S. 
origin.  For  thoee  shoes  sold  in  the  United 
States,  a  sticker  is  affixed  to  the  outside  of 
each  shoe  box  that  says  "Made  in  USA  of 
U.S.  and  imported  components."  The 
"Origin:  USA"  statement  would  likely  not  be 
deceptive. 

Ejounple  3:  A  marketer  aaeombles  a 
product  in  the  United  States  of  imported 
parts;  the  U.S.  content  is  30%.  A  televisitm 
commercial  for  the  product  tsetures  the 
words  "Origin:  USA"  superimposed  over  the 
product  and  in  large,  stencil-type  fatten  that 
fill  the  width  of  the  screen.  Simultaneously, 
the  voice-over  in  the  conunercial  talks  about 
the  importance  of  buying  American  products. 
The  commercial  is  likely  to  be  deceptive 
imless  it  contains  adequately  deer  and 
prominent  qualifications  or  disclosures  of  the 
substantial  foreign  content  of  the  product 
Where  a  marketer  uses  an  "Origin:  USA" 
statement  in  circumstances  beyond  those 
prescribed  in  this  provision,  the  mariceter 
should  recognize  that  the  statement  may 
convey  to  oonsumere  a  broader,  or  even 
unqualified.  U.&  origin  claim,  and  the 
marketer  should  be  preprared  to  substantiate 
any  claim  that  is  conveyed  to  reasonable 
consumers. 

Amhori^  15  U.S.C  A\etseq. 

By  direction  of  the  Commission. 
DaMldS-dark. 
Seoetaiy. 


UMI 
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AGs 
AGs 
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AGs 
AGs 
AGs 
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«!SA.<ft 
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Citation 
abbreviation* 


ToshiMi 
Toyota 


Customs 

Commerce 

GSA 

Abercrombie 

Abercrombie 

Browder 

Deulsch 

DingeH 

Frank 

Kennedy 

KikJee 

Kleczka 

Longley 

Manzuio 

Kennedy 

Abercrombie 

Abercrombie 
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Tralicant 

Cohen 

Kerry 
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Simon 
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Simon 
Watoh  Produo 
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ULSTD 
UAW 
USAIC 
UTC 


Vaughn  A 
Buahnel 


lai  ,1  a,  II  -  .1 

wenjuum 
Werner 

Western  Forge 
wninpooi 


Wright 
WIMA 


Appendix.— List  OF  CoMMBfTERS— Continued 


Aitoriymous  .......»_....«.— ....~..»~>~_ 

Anonymous  .,._.........— ....~.....~~.. 

Anonymous  ..................................... 

Anonymous  ...............>....~.._......~~. 

Anonymous  ...~ 

*  MMdual  consumsrs  are  dtod  by 


CommsrA 
Na 


251. 
300. 

322. 

342. 


last  (or  complete)  name.  Olhsr  convnsniBrs  are  dtod  by  ths  cMion  sbbraviaten. 


Concniriiig  Statament  of  Cammiasioner 
Roscoe  B.  Starak,  III  Regarding  Request 
fiw  Pid>Uc  Coanneiil  on  Proposed 
Gnidas  ibr  die  Uss  oru.S.  Origiii 
Claiiiw  File  No.  P8e^«2ie 

I  liave  voted  in  favor  of  issuing  tlie 
proposed  Guides  for  comment,  because 
I  Iwlieve  tliat  the  copy  tests  discussed  in 
the  Federal  Register  notice  show  tliat 
substantial  minorities  of  consumers  taice 
contradictory  meanings  from  "Made  in 
USA"  claims.  In  these  circumstances,  it 
is  sppropriate  to  engage  in  a  form  of 
K^ilmiring  tliat  may  minimize  the  injury 
to  all  cmsumers  from  claims 
inconsistent  with  their  understandings 
of  "Made  in  USA."  The  proposed 
Guides  strike  the  correct  balance  in 
recognizing  that  an  imqualified  "Made 
in  USA"  claim  means  that  a  prodiict  is 
substantially  all  made  in  the  United 
States.  As  the  proposed  Guides  make 
dear,  qualified  claims  may  be  iised  to 
identify  U.S.  content  for  products  that 
cannot  satisfy  a  "substantially  all" 
standard.  Similarly,  stronger  claims  may 
be  used  to  identify  prodiicts  that  have 
even  higher  levels  of  U.S.  content  In 
any  event,  however,  marketers  must 


substantiate  claims  for  a  particular 
amount  of  U.S.  content  with  competent 
and  reliable  evidence.' 

The  prt^KMed  safe  harbors  and 
examples  should  lessm  the  costs  of 
complianoe,  although  it  may  be  more 
useful  to  bminesses  if  the  final  Guides 
contain  more  definitive  language  in  the 
examples,  like  the  language  useid  in  the 
Green  Guides.^  The  examples  in  the 
proposed  Guides  use  tentative  language 
to  state  that  an  ad  or  claim  is  "likuy  to 
be  deceptive"  or  "would  not  likely  be 
deceptive"  rather  than  "is  deceptive"  or 
"is  not  deceptive."  '  Certainly,  any 
advertising  or  labeling  needs  to  be 
viewed  in  context,  as  the  proposed 
Guides  state.^  The  Cnmmission  looks  at 
the  overall  impression  created  by  an  ad, 
and  the  existence  of  facts  not  described 
in  the  examples  could  alter  the 


>  PropoMd  GoidM  §  VLB.  ilX 

>  SwGuidM  far  the  Um  of  BiiTiroiiniantal 
Marisjtiiig  OaiiiM.  IS  CFJL  Put  260  (nsing  "U  not 
daoqidv*'' or  "U  daoqitiv*"  rtfbar  tlMn  "U  not 
likriy  to  be  dmog^y"  or  "U  Ukaiy  imatf&n'). 

*  Compaiv,  9^,  Propo>ed  GuidM  S  VIILB.. 
ExamplM  1  and  2,  M^  Giwn  Guides.  16  CFJL 
$260.6(b).  KxempUw  1  and  2. 

«  Prapoeed  Gnidee  f  VLA. 


Commission's  interpretaticm  of  whether 
a  law  violatioi  has  occurred. 
Nonetheless,  departure  from  the  more 
definitive  language  used  in  recent 
Commissian  interpretations  of  the  FTC 
Act's  requirements  for  environmental 
claims  may  discourage  reliance  on  the 
proposed  Guides.  It  will  be  interesting 
to  see  any  comments  that  address  this 
issue. 

As  I  have  ststed  cm  other  occasions, 
I  would  have  preferred  to  have  lud  the 
benefit  of  litigated  administrative 
records,  including  sdditional  copy  test 
evidence,  addres^ng  specific  "Made  in 
USA"  advertising  campaigns  in 
difierent  industries.  A  maj<mty  of  this 
Commission  decided  to  proceed 
differently.  Over  time  we  will  know  if 
this  vindertaking — ^when  combined  with 
a  consumer  and  business  education 
raimpwign — reduces  confusion, 
encourages  complianoe.  and  provides 
consumers  writh  more  information  on 
which  to  bass  dieir  purrhasing 
decisions. 
(FR  Doc.  97-11814  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1930, 1944, 1951,  and  1965 

RIN0675-nAC15 

Rural  Rental  Housing  (RRH) 
Assistance 

AGENCIES:  Rural  Housing  Service.  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Rural  Housing  Service 
(RHS),  formerly  Rural  Housing  and 
Community  Development  Service 
(RHCDS),  a  successor  Agency  to  the 
Farmers  Home  Administration  (FmHA), 
amends  its  regulations  for  the  Rural 
Rental  Housing  (RRH)  program  to 
implement  legislative  reforms  mandated 
by  the  Agriculture,  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1997.  Public  Law  104-180,  enacted 
Augiist  6, 1996  (hereinafter  referred  to 
as  the  Act)  The  following  revisions  are 
included  in  this  rule:  Prioritization  of 
assistance;  assurances  that  the  amount 
of  assistance  provided  is  no  more  than 
is  necessary;  assurance  that  project 
transfiars  are  in  the  best  interest  of  the 
tenants  and  the  government;  elimination 
of  the  occupancy  surcharge;  changes  to 
the  equity  loan  program;  and 
implementation  of  penalties  for  equity 
skimming  by  project  owners  and 
managers.  The  intended  efiect  of  these 
reforms  is  to  improve  the  effectiveness 
of  the  Section  515  Rural  Rental  Housing 
Program. 

DATES:  The  effective  date  of  this  interim 
final  rule  is  May  7, 1997.  Written 
comments  must  be  received  on  or  before 
July  7. 1997. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Director. 
Support  Services  Division,  U.S. 
Department  of  Agriculture,  Stop  0743, 
1400  Independence  Avenue  SW, 
Washington.  D.C  20250.  Comments 
may  be  submitted  via  the  Internet  by 
addressing  them  to 
"comments9rus.usda.gov"  and  must 
contain  the  word  "reforms"  in  the 
subject  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  nonnal  woriung 
houis. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Armour  or  Carl  Wagner,  Senior 
Loan  Specialists,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agriculture, 
Room  5349— South  Building,  Stop  0781, 
Washington,  D.C.  20250,  telephone 
(202) 720-1608. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  number  0575- 
0047  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  rule  does 
not  impose  any  new  information 
collection  requirements. 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  v^id  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  section  of  the 
regulations. 

Civil  Justice  RefDnn 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  state  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit 

Unfunded  Mandates  Refiann  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RHS  generally  must  prepare  a  written 
statement  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  miUion  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 


RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  11  of  the  UVDIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion  of  Use  of  Interim  Final  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  These 
amendments,  however,  are  not 
published  for  proposed  rulemaking 
since  the  purpose  of  the  change  is  to 
comply  with  mandatory  statutory 
provisions  and  any  delay  would  be 
contrary  to  the  public  interest  The  Act 
requires  six  reforms  to  the  MFH 
program  in  direct  response  to  reports 
issued  by  the  General  Accounting  Office 
(GAO),  Siuveys  and  Investigations  Staff 
of  the  House  Appropriations  Committee, 
and  USDA  Office  of  the  Inspector 
General  (OIG).  These  reports  highlighted 
program  deficiencies  and  the  potential 
for  fiaud  and  waste.  Congress  mandated 
immediate  action  on  all  reforms,  and 
specifically  directed  the  Agency  to 
implement  one  reform  within  60  days 
through  negotiated  rulemaking.  The 
Agency  was  not  able  to  accomplish  the 
60-day  deadline  because  the  negotiated 
rulemaking  process  takes  an  estimated 
18  months;  however,  this  provides 
further  documentation  of  Congress' 
intent  that  these  regulations  be 
implemented  without  delay.  In 
addition,  the  effect  of  including  these 
reforms  in  the  Agency's  appropriation 
bill  precludes  the  Agency  from 
obligating  any  loan  funds  for  new 
construction  imtil  the  reforms  are 
enacted,  with  the  result  being  that  many 
very-low  and  low  income  &milies  are 
being  denied  access  to  decent,  safe  and 
sanitary  housing.  In  addition,  our  other 
partners  in  the  development  of 
affordable  housing  such  as  state  housing 
finanring  agencies  administering  low- 
income  housing  tax  credits,  and  other 
loan  and  grant  programs  are  adversely 
affected  l^  the  Agency's  inability  to 
make  loan  commitments  on  joindy 
financed  proposals.  And  finally,  there 
are  provisions  of  the  Act  that  afCact  the 
management  of  ova  existing  loan 
portfolio.  Their  immediate 
implementation  will  serve  to  reduce 
unnecessary  outlays  of  federal 


resoiirces,  reduce  paperworic  burden, 
improve  program  performance,  and 
impose  stricter  penalties  on  program 
abusers. 

Due  to  its  exigency,  this  rule  also 
constitutes  an  emergency  for  purposes 
of  section  534(c)  of  the  Housing  Act  of 
1949  and  thus  is  an  exception  to  the 
proposed  rulemaking  requirements  in 
section  534(a)  of  the  Housing  Act  of 
1949.  Comments  are  being  solicited  on 
this  interim  final  rule  and  wdlLbe 
considered  in  the  development  of  the 
final  rule. 

Piogians  Afiected 

The  afiiected  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.405,  Farm  Labor 
Housing  Loans  and  Grants,  10.415, 
Rural  Rental  Housing  Loans  and  10.427, 
Rtual  Rental  Assistance  Payments. 

Intergovenunental  Consultation 

This  program  is  subject  to  Executive 
Order  12372  which  requires 
intergovnnmental  consultation  vrith 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 

Environmental  Inqiect  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Rigjris  InqMct  Analysis 

This  document  has  been  reviewed  in 
accordance  with  RD  Instruction  2006-P, 
"Qvil  Rights  Impact  Analysis."  It  is  the 
determination  of  RHS  that  this 
document  complies  with  the 
requirements  of  this  Instruction. 

Background  and  Infbnnation 

The  Act  included  reforms  in  six  areas 
of  the  multi-Cunily  housing  program. 
Four  of  the  six  reforms  were  directive 
and  could  be  implemented  as  enacted 
without  the  need  for  public  comment 
For  example,  the  Act  eliminated 
occupancy  surcharge.  Two  of  the 
reforms,  however,  provided  for 
substantive  changes  in  the  maimer  in 
which  MFH  loan  requests  are  processed 
and  gave  the  Secretary  administrative 
discretion  in  their  implementation.  The 
Act  required  that  one  of  these  reforms, 
determining  the  amount  of  assistance 
necessary  to  develop  the  proposed 


rental  housing,  be  implemented  within 
60  days  through  negotiated  rulemaking 
as  a  means  of  assuring  that  the  public 
was  both  informed  and  consulted 
regarding  the  Agency's  intentions  and 
requirements  that  woidd  impact  them  as 
potential  users  of  the  program. 
Unfortunately,  such  process  takes  an 
estimated  18  months  and  could  not  be 
accomplished  within  the  confines  of  the 
law  (that  is,  within  60  days  of 
enactment).  In  order  to  meet  the  spirit 
of  negotiated  rulemaking,  the  Agency 
sougM  extensive  public  input  thorough 
sevoal  informal  meetings  with 
developers,  major  housing  groups,  and 
Agency  personnel  so  that  the  Agency 
would  gain  a  fidl  measure  of  public 
input  before  developing  the  regulatfons. 
The  Act  further  required  the  Agency  to 
follow  5  U.S.C.  557  if  n^otiatmi 
rulemaking  could  not  be  accomplished. 
Therefore,  in  accordance  with  5  U.S.C 
557,  the  Agency  is  publishing  the  rule 
for  notice  and  comment 

Following  is  a  discussion  of  each  of 
the  six  reforms  included  in  this  rule: 

(1)  Limitation  on  Project  Transfers.  If 
a  borrower  foils  to  perform  the  duties 
contained  in  their  RHS  security 
instruments,  the  Agency  can  authorize 
the  transfer  of  the  property  to  an 
operator  who  is  able  to  protect  the 
housing  and  the  health  and  safety  of  the 
tenants.  Borrowers  demonstrating  a 
record  of  substantial  noncompliuice  on 
one  or  more  projects  may  be  ineligible 
for  financial  assistance  from  the 
government  Borrowers  must  be  in 
compliance  and  operating  successfidly 
on  loans  or  be  successfully  operating  on 
a  workout  plan  in  order  to  qualify  for 
federal  assistance.  Furthermore,  the 
government  must  evaluate  the  proposed 
costs  and  impacts  associated  with 
rehabilitation  efforts.  The  government  is 
seeking  to  ensure  that  rehabilitation 
costs  are  reasonable,  that  the  efforts  will 
minimJCT  tenant  displacement,  and  that 
the  community  will  benefit  by  achieving 
decent,  safe,  sanitary,  modest,  and 
affordable  housing  for  very  low-,  low-, 
and  moderate  income  rural  residents. 
Since  1994,  RHS  has  taken  an  aggressive 
stance  toward  servicing  delinquent  and 
problem  borrowers.  Delinquencies  of 
180  days  or  more  have  dropped  28%, 
while  die  overall  program  delinquency 
rate  for  the  past  two  years  has  stayed  at 
or  near  2.6%,  a  very  low  rate  for  this 
type  of  portfolio.  Tlie  reform 
amendments  formalize  the  Agency's 
role  in  servicing  these  accounts  by 
stipulating  that  the  Agency  will 
determine  if  a  project  transfer  is  in  the 
best  interest  of  the  tenants  and  the 
govonment  7  CFR  part  1965,  subpart  B, 
"Security  Servicing  for  Multiple 


Housing  Loans,"  is  revised  to 
implement  this  provision. 

(2)  Eliminating  the  Occupancy 
Surcharge.  Occupancy  surcharges  wen 
enacted  as  a  mechanism  to  build  an 
equity  reserve  fund  to  defray  some  of 
the  costs  of  guaranteed  equity  takeout 
loans.  The  surcharge  program  adds  $2  to 
the  monthly  rental  rate  for  aech  rental 
unit  each  year,  thereby  increasing  the 
amount  of  rental  assistance  (RA)  RHS 
must  provide  tenants  who  receive  RA, 
and  reducing  the  amount  of  available 
RA.  The  reform  amendmmts  eliminated 
the  requimnent  to  collect  occupancy 
surcharges.  The  elimination  of  the 
occupancy  surcharge  will  reduce  the 
amount  of  RA  [ffovided  to  tenants  by 
neariy  $600,000  per  month.  The  Agency 
is  amending  7  CFR  part  1951,  sub^ot  K. 
"Predetermined  Amortization  Schedide 
System  (PASS)  Account  Servicing;"  part 
1930,  subpart  C,  "Management  and 
Supovisicm.  of  Multiple  Family  Housing 
Borrowers  and  (kant  Recipients;"  and 
part  1965,  sidipart  B,  "Seciuity 
Servicing  for  Multiple  Hoiising  Loens" 
to  implement  these  changes.  Rural 
Development  Administrative  Notice 
(AN)  3301  (1930-C)  was  issued  on 
December  18, 1996,  to  provide  guidance 
to  Agency  field  offices  on  how  to 
implement  the  process  to  repeal  the 
occupcmcy  suichaige.  At  this  time,  no 
detennination  has  been  made  regarding 
occupancy  surcharges  previously 
collected  by  the  A^ncy. 

(3)  Revising  the  Equity  Loan  Program. 
The  equity  loan  program  viras  enacted  as 
an  incentive  for  owners  not  to  prepay 
their  RHS  loans  and  to  keep  their 
projects  in  use  as  low-«nd  very  low- 
income  housing  for  the  full  terms  of 
their  loans.  This  rule  includes  revisions 
to  7  CFR  part  1965,  subpart  E, 
"Prepayment  and  Displacement 
Prevention  of  Multi-Family  Hotising 
Loans,"  to  implement  statutory 
provisions  that  allow  any  owner  with  a 

Ere-1989  loan  to  apply  for  an  equity 
>an.  The  primary  bxus  of  this  reform 
is  to  ensure  that  any  developer  who  has 
restrictive-use  provisions  currendy  on 
its  property  would  not  be  eligible  to 
receive  any  incentives,  including  equity 
loans,  untd  their  existing  restrictive-use 
provisions  have  expired.  An  additional 
change  to  the  statute,  to  improve 
program  consistency,  allows  ownen 
with  post-1979  but  pre-1989  loans  to 
obtain  equity  loans  once  their  restrictive 
use  period  e9q>ires.  Prior  to  this 
statutory  change,  the  program  allowed 
only  ownen  with  pre-1979  loans  to 
recover  some  of  their  equity  through 
low-interest  govenunent  loans.  A 
significant  number  of  owners  will  now 
become  eligible  for  equity  loans  with 
this  change  once  their  restrictive  use 
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period  expires,  but  given  current  and 
projected  funding  levels,  RHS's  ability 
to  finance  tbese  loans  is  severely 
limited. 

Tbe  Act  also  contained  language 
whicb  appeared  to  make  fiarm  labor 
bousing  borrowers  eligible  for  equity 
loans.  Specifically,  tbe  Act  contained 
language  providing  autbority  to  make 
equity  loans  to  farm  labor  housing 
borrowers  imder  "section  514(i)"  of  tbe 
Housing  Act  of  1949.  However,  section 
514())  of  tbe  Housing  Act  does  not 
pertain  to  equity  loans;  it  deals 
specifically  witb  equity  skimming 
penalties  for  farm  labor  housing 
borrowers  who  abuse  rent  receipts, 
physical  property,  etc.  Since  the  Act  did 
not  provide  clear  authority  for  equity 
loans  to  farm  labor  housing  borrowers, 
this  provision  could  not  be 
implemented. 

(4)  Preventing  equity  ddnuning  by 
project  owners  and  xnanagers.  RHS  has 
implemented  nimierous  administrative 
measures  to  prevent  owners  and 
managers  from  defrauding  the 
government  by  "equity  skimming" 
(misusing  rent  receipts,  physical 
property,  and  reserve  accounts.)  In 
addition,  under  current  law,  owners  and 
nuuoagers  found  defrauding  the 
government  may  be  prevented  from 
doing  business  witb  the  federal 
government  for  a  certain  number  of 
years  (debarment).  However,  the 
administration  of  these  measures  varies 
from  case  to  case  and  depends  on  the 
servicing  arrangements  between  the 
government  and  the  operator.  The  Act 
enhances  the  Agency's  ability  to  deter 
waste,  frBud,  and  abuse  by  making 
equity  skimming  a  criminal  ofiense, 
pimishable  by  a  fine  of  up  to  5250,000 
or  up  to  5  years  in  prison,  or  both.  This 
provision  has  been  added  to  7  CFR  part 
1930,  subpart  C,  "Management  and 
Supervision  of  Multiple  Family  Housing 
Borrowers  and  Grant  Recipients,"  and 
will  provide  a  strong  and  consistent 
deterrent  to  defrauding  tbe  government 

(5)  Prioritization  of  Assistance.  Prior 
to  the  passage  of  the  Act,  tbe  Agency 
used  a  point  system  that  heavily 
wreighted  proposals  for  projects  in  areas 
at  least  20  miles  from  an  urban  center. 
This  system,  designed  to  ensure  that 
truly  rural  areas  receive  housing 
assistance,  was  criticized  for  placing  too 
much  emphasis  on  the  proximity  of  a 
community  to  an  urban  center  and  not 
fully  reflecting  a  rural  community's 
need  for  housing.  The  new  legislation 
allows  the  Agency  a  more  proactive  role 
in  selecting  areas  of  greatest  need  based 
on  specific  criteria  contained  in  tbe  Act 
The  regulation,  developed  with  input 
frmn  program  users,  contains  specific 
criteria  and  parameters  fat  selecting 


areas,  provides  guidance  on  optional 
criteria  permitted  by  the  law,  and 
establishes  the  timing  for  area  selection 
and  for  selection  of  loans  within  such 
areas.  The  Agency  has  developed  a 
ranking  system  for  selecting  and 
designating  places  for  which  loan 
reqiiests  will  be  invited,  based  on  the 
following  objective  measures  required 
by  the  Act:  The  incidence  of  poverty; 
the  lack  of  afibrdable  housing  and  the 
existence  of  substandard  bousing;  the 
lack  of  mortgage  credit;  and  the  rural 
characteristics  of  tbe  location.  Loan 
requests  received  for  designated  places 
will  be  scored  and  ranked  using 
objective  criteria  developed  by  the 
Agency.  Tbe  highest  ranked  loan 
requests  within  the  State's  funding 
levels  will  be  further  processed. 

(6)  Necessary  Assistance.  Responding 
to  tbe  concern  that  rural  rental  housing 
developers  may  be  earning  excessive 
profits  through  government  subsidies, 
the  reform  legislation  provides  that  the 
Agency  can  adjust  the  amount  of  its 
loan  if  excess  assistance  is  being 
provided.  RHS  already  has  in  place  a 
provision  that  each  State  will  enter  into 
a  memorandum  of  understanding 
(MOU)  with  state  housing  agencies 
agreeing  to  coordinate  the  award  of 
program  benefits.  In  developing 
regulations  to  implement  the  reform 
legislation,  input  was  obtained  bom 
program  users  in  determining 
appropriate  caps  to  use  for  builder's 
profit,  general  overhead,  and  general 
requirements;  calculation  of  a  maximum 
allowable  developer's  fee;  the  timing  of 
the  determination  of  the  amount  of 
necessary  assistance;  and  the  process  to 
be  used  in  determining  the  amount  of 
necessary  assistance.  The  regulations 
will  require  an  evaluation  of  tbe  subsidy 
being  provided  to  tbe  proposed  project, 
using  a  computer-based  analysis.  That 
evaluati<m  will  be  shared  with  the  state 
housing  finance  agency  providing  tax 
credits  and  with  other  participants  in 
the  financing  of  the  proposal.  If 
indicated  by  the  evaluation,  RHS  will 
work  with  other  participants  to  reduce 
their  contribution,  or  as  a  final  step,  will 
reduce  the  amoimt  of  RHS  resources  to 
ensure  that  excess  assistance  is  not 
provided. 

This  rule  also  makes  other  minor 
revisions  and  clarifications  of  a 
housekeeping  nature,  such  as  correcting 
certain  refiarences  to  applicable  Civil 
Rights  legislation  or  regulatory  cross- 
references. 

Implonentation  Propoaal 

This  rule  changes  tbe  manner  in 
which  multi-Gsmily  housing  loan 
requests  are  processed;  adds  provisions 
to  msure  that  the  amount  of  assistance 


provided  is  no  more  than  is  necessary; 
reinforces  the  Agency's  role  in  project 
transfers;  eliminates  tbe  occupancy 
surcharge;  revises  the  equity  loan 
parameters;  and  institutes  measures  to 
prevent  equity  »lfitnniing  All  provisions 
of  the  rule  become  effective  tbe  date  of 
publication  of  this  interim  final  rule. 
Loan  requests  on  hand  and  existing 
loans  will  be  reviewed  for  compliance 
with  tbe  revised  regulations. 

Concurrraitly,  upon  publication  of 
this  rule,  the  Agency  will  discontinue 
its  priority  point  system  and  change  to 
a  NOFA  (Notice  of  Funds  Availability) 
system  whicb  is  published  elsewhere  in 
this  issue  of  tbe  Federal  Register.  Under 
the  NOFA  system,  the  amount  of 
available  funds  and  application 
deadlines  will  be  announced  each 
funding  cycle  in  the  Federal  Kagiater. 
Loan  requests  will  be  reviewed  and 
selected  based  on  objective  criteria  in 
accordance  with  the  new  regulations; 
loan  requests  not  selected  for  funding 
will  be  returned  to  the  applicant 

llie  Agency  intends  to  nmd  eligible 
loan  requests  on  hand  that  were  issued 
an  AD-622,  "Notice  of  Preapplication 
Review  Action,"  inviting  a  formal 
application  prior  to  November  7, 1996 
(the  date  Agency  staff  were  advised  that 
no  further  AD-622S  be  issued  pending 
implementation  of  tbe  new  statutory 
provisions),  in  date  wder  of  complete 
application  received,  provided  the 
applications  comply  witb  the  new 
statutory  requirements  and  are  in 
designated  areas  in  accordance  with  tbe 
new  regulations.  In  these  instances,  the 
Agency  will  not  invite  further  loan 
requests  for  designated  areas  where  a 
loan  request  has  been  issued  an  AD- 
622.  Since  regulations  in  efiiact  prior  to 
this  rulemaking  action  allowed  States  to 
authorize  applications  up  to  either  150 
or  200  percent  of  their  aimual 
allocation,  existing  applications  wrill  be 
considered  tmtil  the  beginning  of  FY 
1999.  At  that  time,  any  remaining 
outstanding  applications  authorized 
prior  to  November  7, 1996,  whicb  have 
not  been  reached  for  funding  will  be 
returned  to  the  applicant 

Loan  requests  ffiat  have  been  issued 
an  AD-622  inviting  a  formal  application 
that  are  not  located  in  a  designated 
place  in  accordance  with  the  new 
requirements  will  be  returned  to  the 
applicant  The  Agency  recognizes  the 
impact  on  applicants  thus  affected; 
however,  we  are  mandated  by  Congress 
to  institute  measures  to  ensure 
assistance  is  provided  only  to  those 
rural  areas  with  the  greatest  need. 

Loan  requests  on  hand  that  have  not 
been  issued  an  AO-622  inviting  a 
formal  application  will  be  returned  to 
the  appliouat  Loan  requests  thus 


returned  may.  of  course,  be  submitted 
for  consideration  with  other  loan 
requests  when  the  availability  of  funds 
is  announced,  if  they  are  located  in 

mmmiiniHiMi  on  the  Stete's  Ust  of 

designated  places. 

UtofSHhlacti 

7CFRPartl930 

Gtant  programs — housing  and 
community  developmmt.  Loan 
programs — hmiying  and  community 
development.  Low  and  moderate 
income  housing.  Reporting  and 
recordkeeping  requirements.  Rural 


7CPRPtutl944 

Administrative  practice  and 
procedure.  Aged.  Handicapped,  Loan 
programs — housing  and  community 
development.  Low  and  modoate 
income  bousing.  Mortgages.  Nonprofit 
organizations.  Rent  subsidies.  Rural 
areas. 

7CFRPaitl951 

Accounting.  Loan  programs — 
agriculture.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7CFRPartl965 

Low  and  moderate  income  housing. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 
^         Therefore,  chapter  XVm.  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  7  CFR  chapter  XVm  is  amended  by 
revising  tbe  word  "preapplication"  to 
reed  "loan  request"  in  the  following 
places: 

a.  Part  1944,  §  1944.211(a)(13)(i) 

b.  Part  1944.  introductory  text  of 
S  1944.213(b) 

c.  Part  1944.  §  1944.213(d)(l)(i) 

d.  Part  1944.  §  1944.213(d)(l)(U) 

e.  Part  1944,  §  1944.224(a)(4) 
L  Part  1944.  $  1944.224(aH6) 
e.  Part  1944,  §  1944.224(a)(7) 

L  Part  1944.  introductoiy  text  of 

§  1944.235(h) 
L  Part  1944,  subpart  E,  Exhibit  A. 

paragraph  IV.B.4. 
j.  Part  1944,  subpart  E,  Exhibit  A. 

paragraph  IV.B.22. 
L  Part  1944.  subpart  E.  Exhibit  A-7. 

paragraph  LA.(4) 
L  Part  1944.  subput  E,  Exhibit  E, 

paragraph  in 
m.  Part  1944,  subpart  E,  Exhibit  E, 

introductoy  text  of  panoraph  V.A. 
n.  Part  1944.  sut^Mrt  E.  ExUbit  E. 

introductory  text  of  parururii  V.B. 
o.  Part  1944.  subpart  E.  ExUbit  E. 

introductoiy  text  of  paragraph  V  J). 


p.  Part  1944.  subpart  E.  Exhibit  E, 
introductoiy  text  of  paragraph  V£. 

q.  Part  1944.  nbpait  £,  Exhibit  E, 
paragr^h  VU 

2.  7  CFR  chapter  XVm  is  amended  by 
removing  the  words  ",  occupancy 
surdiaige"  in  the  following  jdaces: 

a  Part  1930.  subpart  C.  Exhibit  B, 
paragraph  XIILC2.fi(l) 

b.  Part  1951,  S  1951.5}  7(bX4)(i)(A) 

c.  Part  1951,  $  1951.517(b)(4)(i)(B) 

d.  Part  1951,  $  1951.517(b)(4)CiiXA) 

e.  Part  1951,  §1951.517(bX4)(ii)(iB) 
t  Part  1951.  §  1951.517(b)(4Xiii) 

3.  7  CFR  chapter  XVm  is  ammded  by 
removing  the  words  "and  occupancy 
surcharge"  in  the  following  plnces: 

a.  Part  1930.  subpart  C.  Exhibit  B. 
introductory  text  of  paragraph 
XIVA.5.b 

b.  Part  1930.  subpart  C.  Ebdiibit  B. 
paragraph  XIV.A.5.b(lXiXA>— 2  times 

c.  Part  1930.  subpart  C,  Exhibit  B, 
paragraph  XIV.A.5.b(lXi)(B) 

d.  Part  1930,  subpart  C,  Exhibit  B, 
paragraph  XIV.A.5.b(2XviXA)— 2 
times 

e.  Part  1930,  subpart  C,  Exhibit  B-1, 
paragraph  4.b 

I  Part  1930,  subpart  C.  Exhibit  B-1, 

heading  of  paragraph  6 
g.  Part  1930,  subpart  C.  Exhibit  B-1. 

paragraph  6.a 
h.  Part  1930.  subpart  C.  Exhibit  E. 

paragraph  II.A.2 

4.  7  CFR  chapter  XVm  is  amended  by 
removing  the  words  "or  occupancy 
surcharge"  in  part  1951, 

§  1951.506(a)(3). 

5.  7  CFR  chapter  XVm  is  amended  by 
removing  the  words  ",  as  well  as  the 
occupancy  surcharge"  in  the  following 
places: 

a.  Part  1930,  subpart  C,  Exhibit  B, 
paragraph  XIV.A.5.b(lXvXC) 

b.  Part  1930.  subpart  C.  Exhibit  B. 
paragrq)h  XIV.A.5.b(2Xiv) 

PART  1930— QBCRAL 

6.  The  authority  dtetion  far  part  1930 
is  revised  to  read  as  folloMrs: 

Aetfaociiy:  5  U.S.C  301;  42  U.S.C  1480. 


Bupeiviiioii  Of  Mun^iM  i  ■HNy 
Hotislno  BoiTowensnd  Qrant 


7.  Section  1930.105  is  amended  by 
revising  paragraph  (bXlO)  to  read  as 
follows: 


finoilOS  Oblacllwaaf 


the  Civil  Rights  Act  of  1964,  "Htle  Vm 
of  the  Qvil  Rights  Act  of  1968.  Section 
504  of  the  R^abilitetioa  Act  of  1973. 
Executive  Okder  11246.  the  Americana 
with  Disabilities  Act  of  1990.  md  the 
Aga  Discrhninatinn  Act  of  1975. 

8.  Section  1930.106  is  added  to  read, 
as  follows: 


(b)*  •  • 

(10)  Operate  the  fiirilitias  according  to 
appUcable  Qvil  Right!  laws.  Title  VI  of 


11986.106    Pra|aol( 

Praject  opecatiaDS  shall  be  conducted 
to  meet  the  actual  needs  and  necessary 
expenses  of  the  property  or  for  any  other 
purpoae  authorized  under  Agency 
regulations.  Whoever  willfiiUy  uses,  or 
authorizes  tbe  use.  of  any  part  of  the 
rente,  assete,  proceeds,  inoome.  or  other 
funds  derived  from  such  property  for 
unauthorized  purpoae*  is  subject  to 
penalty.  This  includes  an  owner,  agent, 
or  managw,  or  person  who  is  otherwise 
in  custody,  control,  or  possession  of 
property  that  is  security  for  a  multi- 
lunily  housing  loan.  Those  violating 
these  provisions  are  sol^ect  to  penalties 
set  out  under  Agency  regulations  and 
the  law.  Under  law  (42  U.S.C  1464  and 
1485),  federal  penalties  consisting  of 
fines  of  not  more  than  $250,000  or 
imprisonment  of  not  more  than  five 
yean,  or  both,  may  be  imposed  for 
operating  a  project  in  a  manner 
inconsistent  with  the  proviaimis  of  this 
section. 

9.  Subpart  C.  Exhibit  B  is  amended  in 
paragraph  n  by  removing  the  definition 
of  "Occupancy  surchaige"  and  by 
removing  the  words  ".  including 
occupancy  surcharge."  in  the  definition 
of  "Tenant  contribution";  in  paragraph 
V  F  1  a  by  removing  the  last  sentence; 
in  puagraph  V  F 1  b  by  removing  the 
last  sentence;  in  paragraph  VII F  6  (c)  in 
the  second  sentence  %  removing  the 
words  "as  well  as  fwrimnin  occupancy 
surcharge";  in  paragraph  Vn  F  6  d  in  the 
third  sentence  by  removing  the  nvords 
"and  occupancy  snrchaigas";  by 
removing  paragraph  Vm  A  3;  by 
redesignating  paragraphs  vm  A  4 
throu^  vm  A  8  as  para^aphs  Vm  A  3 
thiou^  vm  A  7  respectiv^;  in  the 
introductory  text  of  paragraph  Vm  B  by 
revising  the  words  "paragraphs  1. 4b, 
4d,  4e,  5.  and  7"  to  read  "paragraphs 

vmBi,vmB4b.vmB4d,vmB 

4  e,  vm  B  5.  and  Vm  B  7;"  in  paragraph 
vm  B  4  by  revising  the  word 
"Occupancy"  to  rMd  "Cooperative 
occupancy"  and  by  revising  the  words 
"paiagraidia  vn  B  4  b.  d,  and  e"  to  reed 
"paiagrapba  vm  B  4  h.  Vm  B  4  d.  and 
vm  B  4  e":  in  paragraph  Vm  D  2  by 
removing  the  words  ",  inrluding 
occupancy  surcharge  levied,  if  any";  in 
paragraph  Xm  B  2  a  (2)  by  removing  the 
wwds  "occupancy  surcharge  monies,"; 
in  paragraph  Xm  B  2  a  (3)  by  removing 
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the  words  "including  occupancy 
surcharge";  in  paragraph  XTV  A  5  b  (1) 
(i)  (B)  by  removing  the  words  "or  to  pay 
the  occupancy  surcharge";  in  paragraph 
XIV  A  5  b  (2)  (vi)  (B)  by  removing  the 
words  "or  the  occupancy  surcharge":  in 
paragraph  XIV  A  5  B(l)(I)(b)  by 
removing  the  words  "or  to  pay  the 
occupancy  surcharge";  in  paragraph  XIV 
A  5  b  (2)  (vi)  (C)  by  removing  the  words 
"and  reimbursement  for  occupancy 
surcharge";  and  In  paragraph  II  by 
revising  the  definition  of  "Shelter  cost" 
to  read  as  follows: 

EXHrarrs  to  subpart  c 


A  of  part  1944  of  this  chapter"  to  read 
"S3550.10  of  this  tide"  and  by  adding 
in  alphabetical  order  definitions  to  read 
as  follows: 

11944.206    Daflnilions. 


Agency.  The  Rural  Housing  Service 
within  the  Rural  Development  mission 
area  of  the  U.S.  Department  of 
AgriciUture  or  its  successor  agency 
which  administers  Section  515  loans 
and  Section  521  rental  assistance. 


Census  Designated  Place  (CDP).  An 
unincorporated  population  center 
identified  by  the  Census  Bureau. 


EXHIBIT  B— MULTIPLE  HOUSING  #        •        •        •        • 

MANAGEMENT  HANDBOOK  Consolidated  Plan.  A  plan  developed 

,        ,        ,  by  a  community  or  state  addressing 

^  ,  ,  commimity  planning  and  development 

Shelter  cost.  Consists  of  basic  or  note  rate  ^^  "  "»«1 »«  '"PP^f  «q"ests  for 

rent  plus  utility  ailowmncB  when  used.  Basic  assistance  from  the  Department  of 

or  note  rate  rent  must  be  shown  on  the  Housing  and  Urban  Development 

protect  budget  for  the  year  and  approved  •         •  •         •         * 

according  to  paragraph  XD  of  this  exhibit  HUD.  The  U.S.  Department  of 

Utility  aUowances.  when  required,  must  be  Housing  and  Urban  Development 
determined  and  approved  according  to  part  °  '^ 

1944,  subpart  E,  Exhibit  A-6.  of  this  chapter. 

Any  change  in  rental  rates  or  utility  UHTC.  Low-income  housing  tax 

allo¥ranc8s  must  be  processed  according  to  credits. 

Exhibit  C  of  this  subpart  The  shelter  cost  in  *         «         •         •         • 

•  •  *  •  • 

10.  Subpart  C.  Exhibit  E  is  amended  f^OFA.  Notice  of  funds  availability, 

by  revising  paragraph  0  K  to  read  as  •        •        •        •        • 
follows:  RCH.  Rural  Cooperative  Housing. 

•        ••••  •»•«• 

EXHIBrrE-RENTAL  ASSISTANCE  ^S  S"^  STTS^"^'*" 

PKOGRAM  BRH.  Rural  Rental  Housing. 

**,*        *        *  Section  515.  Section  515  of  tide  V  of 

K  Shetter  cost.  The  approved  shelter  cost  ^«  Housing  Act  of  1949  (42  U.S.C.  1485 

consists  of  basic  ornote  rate  rent  plus  utility  et  seq.}. 

allowance  when  used.  Basic  or  note  rate  rent  •         •         •         •         * 
must  be  shown  on  the  project  budget  for  the 
year  and  approved  according  to 
Sl930.122(bKl).  Utility  allowances,  when 
lequiied,  are  determined  and  approved 
according  to  part  1944.  subpart  E,  Exhibit  A- 
6.  of  this  chapter.  Any  change  in  rental  ratas 
or  utility  allowances  must  be  processed 
according  to  Exhibit  C  of  this  subpart 


PART1944— HOUSING 

11.  The  authority  citation  for  part 
1944  is  revised  to  read  as  follows: 

AadMrilr  5  U.S.C.  301:  42  U.S.C  1480. 

Subpart  E— Rural  Rental  and  Rural 
Cumiiatlw  Houaina  Loan  Folic  lei. 


12.  Section  1944.205  is  amended  in 
the  definition  of  "Rural  area"  by 
revising  the  words  "§1944.10  of  subpart 


11944.213    [AnMndwq 

13.  Section  1944.213  is  amended  in 
the  introductory  text  of  paragraph  (b)  in 
the  second  sentence  by  revising  the 
words  "§1944.231(k)"  to  read 
"§1944.231(h)",  and  in  die  diird 
sentence  by  removing  the  words  "Form 
AD-622,  'Notice  of  Preapplication 
Review  Action,'  or  any  other";  in  the 
introductory  text  of  paragraph  (d)  in  the 
first  sentence  by  revising  the  words 
"preapplication  for  a  loan"  to  read 
"loan  request"  and  adding  the  words 
"and  the  mivironmental  requirements  of 
part  1940,  subpart  G,  of  this  chapter" 
following  the  words  "of  this  subpart" 
and  in  the  second  sentence  by  removing 
the  word  "pre^plication";  and  by 
revising  paragraph  (a),  the  heading  of 
paragraph  (f),  and  paragraphs  (fH2Hi) 
and  (f)(3)  to  read  as  follows: 


f1944.213    UmitMiona. 

(a)  Loan  limits.  The  Agency  must 
certify  that  assistance  provided  any 
housing  project  is  not  more  than  is 
necessary  to  make  the  project  afibrdable 
to  potential  tenants  and  the 
Government.  The  applicant  must 
disclose,  during  each  stage  of  the 
process,  all  other  assistance  proposed 
for  the  project,  including  all  other 
government  assistance  as  defined  in 
§1944.205. 

(1)  Fee  nonns.  RHS  has  established 
the  fee  norms  below  for  purposes  of 
analysis.  The  total  of  the  throe  fees  may 
not  exceed  21  percent. 

(i)  Builder's  profit  up  to  10%  of  the 
construction  contract 

(ii)  Genenal  overhead:  up  to  4%  of  the 
construction  contract. 

(iii)  General  requirements:  up  to  7  % 
of  the  construction  contract 

(iv)  Developer's  fee:  up  to  15%  of  the 
total  development  costs  authorized  for 
tax  credit  purposes  on  new  construction 
or  rehabilitation;  up  to  8%  of  the 
acquisition  costs  only  for  the  acquisition 
rehabilitation  costs. 

(2)  Other  fee  norms,  (i)  RHS  has 
established  the  new  construction  and 
rehabilitation  fee  norm  for  a  developer's 
fee  at  up  to  15%  of  the  total 
development  cost  authorized  for  tax 
credit  purposes.  (A  developer's  fee  is 
not  an  authorized  Section  515  loan 
purpose.) 

(ii)  For  transfer  proposals  that  include 
acquisition  costs,  RHS  has  established 
the  developer's  fee  on  the  acquisition 
costs  at  up  to  8%  of  the  acquisition 
costs  only  when  authorized  by  the  state 
agency  and  only  for  tax  credit  purposes. 
(A  developer's  fee  is  not  an  authorized 
Section  515  loan  purpose.) 

(3)  Analysis  of  loan  requests  to 
determine  the  minimum  amount  of 
assistance. 

(i)  The  fee  structure  of  the  state 
agency  administering  low-income 
housing  tax  credits  will  be  used  in  the 
RHS  analysis  of  the  amount  of 
assistance  that  is  necessary  for  a 
proposal. 

(ii)  In  all  cases  where  the  residts  of  an 
analysis  indicate  that  there  will  be 
excess  assistance  (defined  as  more  than 
the  lesser  of  $25,000  or  1  percent  of  the 
total  development  cost  as  authorized  by 
the  state  agency),  RHS  will  consult  with 
the  applicant,  as  well  as  with  the  state 
agency,  to  strive  to  reach  an  agreement 
for  reducing  the  excess  assistance. 

(iii)  In  the  event  that  excess  assistance 
is  not  reduced  through  an  agreement 
with  the  applicant.  RHS  will  adjust  the 
amount  of  equity  contribution  by  the 
amount  of  excess  assistance  (through 
the  reduction  of  the  loan)  to  ensure  that 
assistance  provided  is  not  more  than  is 


necessary  to  provide  affordable  homring 
after  takbig  into  acx»unt  assistance  from 
all  Federal,  state  and  local  sources. 

•  •        •        •        • 

(f)  New  loans  in  areas  with  RHS,  the 
Department  of  Housing  and  Urban 
Development  (HUD),  or  similar  type 
rental  housing  assistance. 

•  •        •        •        • 

(2)«  •  • 

(i)  Another  RRH  or  RCH  loan  request 
in  the  same  market  area  has  been 
selected  for  further  processing:  or 

•  •        •        •        • 

(3)  Status.  When  a  loan  proposal  or 
project  exists  in  the  market  area  which 
meets  any  of  the  criteria  in  paragraph 
(fH2)  of  this  section,  loan  requests  in  the 
same  market  area  wdll  be  returned  to  the 
applicant  in  accordance  with  §1944.231. 
litis  does  not  affect  the  processing  of 
loan  requests  in  other  madcet  areas. 


11944.215    [Aimndacq 

14.  Section  1944.215  is  amended  in 
paragraph  (a)(1)  in  the  ninth  sentence  by 
removing  the  word  "preapplication" 
and  by  revising  the  words  "in  this 
paragraph"  to  read  "in  accordance  with 
§1944.213(a)(l)(iii)  and  (a)(l)(iv)"  and 
by  removing  the  last  three  sentences;  in 
paragraph  (r)(l)  by  adding  the  words  ", 
persons  with  disabilities."  folloMring  the 
words  "elderly  persons";  in  paragraph 
(r)(2)  by  revising  the  words  "shotdd 
promote  an  equal  opportunity"  to  reed 
"are  to  promote  equal  access";  in  the 
introductory  text  of  paragraph  (rX4)  by 
revising  the  words  "priority  points"  to 
read  "preference";  in  paragrq>h  (r)(4Xi) 
by  revising  the  words  "meets  all  FmHA 
or  its  successor  agency  under  Public 
Law  103-354  site  criteria"  to  read 
"meets  the  site  criteria  of  this  paragraph 
(r)  and  the  environmental  requirements 
of  part  1940.  subpart  G,  of  this  chapter"; 
in  the  last  sentence  of  paragraph 
(rX4Xii)  by  revising  the  vrords 
"additional  priority  points"  to  reed 
"prefierence";  in  paragraph  (rX4Xvii)  by 
revising  die  %vords  "§  1944.231(1X6)"  to 
read  "§  1944.231(e)";  and  in  par^raph 
(rX7)  l^  revising  die  winds  "§  1944.10 
of  subpart  A  of  part  1944  of  diis 
chapter"  to  read  "7  CFR  3550.10".  by 
revising  the  word  "praappUcations"  to 
read  "loan  requests",  ami  by  removing 
the  phnee  ".  including  rating  md 
ranking  far  potentiid  audiorhatiom'*. 


f1M4JS« 

15.  Secticm  1944.224  ia  amended  in 
tlie  introductory  text  of  pangr^di  (a)(5) 
in  dw  second  sentence  by  reviaLog  the 
worda  "par^raph  m  of  aodiibit  J  of 
subpart  C  of  part  1930  <tf  dda  di^itar" 


to  read  "part  1930.  subpart  C,  exldbit  J, 
paragraph  V,  of  this  chapter". 

16.  Section  1944.228  is  added  to  read 
as  fellows: 


{1944.228   RanMngefniral 

on  graalael  need  lof  Sectton  515  houainQ. 

The  Agency  will  rank  rural  places' 
besed  on  greatest  need  for  Section  515 
housing  in  accordance  with  this  section. 
Places  may  be  incorporated  population 
centers  such  as  cities,  boroughs,  towns, 
and  villages;  or  unincorporated 
population  centers  idratified  by  the 
Census  Bureau  (known  as  Census 
Designated  Places  (CIK*s)).  States  must 
be  consistent  state-wide  in  their  use  of 
place  types  that  are  included  in  the  list 
of  designated  places.  Ranking  wnll  be 
based  on  the  following: 

(a)  Qualifies  as  a  rural  area  in 
accordance  with  7  CFR  3550.10. 

(b)  Lacks  mortgage  credit  for 
borrowers  in  accordance  with 
§1944.211(aK2). 

(c)  Demonstrates  a  need  for  multi- 
femily  housing  besed  on  the  following 
factors,  with  equal  weight  given  to  each. 
Data  for  this  ptupose  will  be  provided 
to  States  by  the  National  Office  from  the 
moat  recent  rural  place  data  obtained 
from  the  Census  Bureau.  If  Census  data 
is  not  available  for  an  eligible  rural 
place,  the  State  may  request  authority 
from  the  National  Office  to  include  the 
place  on  tlM  list  of  designated  places 
established  in  accordance  with 

§  1944.229,  provided  the  place  meets 
the  requir«nents  of  §  1944.229(b)  and  it 
can  be  demonstrated  that  there  is  a  high 
need  for  assisted  multi-bmily  housing 
based  on  information  obtained  from 
reliable  local  or  stete  sources.  The  Stete 
may  request  authority  from  the  Natfonal 
Office  to  use  othn  stete-wide  date  if  it 
is  objective  and  consistent  with  the 
Housing  Act  of  1949,  as  amended. 

(1)  The  incidence  of  poverty, 
measured  by  determining  households 
below  60  porcent  of  the  coimty  rural 
median  income. 

(2)  The  existence  of  substandard 
housing,  meesured  by  determining  the 
number  of  occupied  housing  units  that 
lack  complete  plumbing  or  have  more 
than  one  occupant  per  room. 

(3)  The  lack  of  affordable  boosing, 
measured  by  determining  housdiolds 
bdow  60  percent  of  cotmty  rural 
median  income  paying  more  than  30 
percent  of  income  in  rent 

17.  Section  1044.220  is  added  to  read 
asfolknvK 


§1 


•wMof 


515 


States  win  compile  a  list  irf 
designated  plaoaa  far  wdiich  Secdom  515 


applications  will  be  invited,  in 
accordance  with  the  provisions  of  this 
section  and  the  ranking  process 
described  in  §  1944.228.  Inclusion  on 
the  list  of  designated  places  does  not 
indicate  diat  maricet  need  and  demand 
has  been  established;  this  wiU  be  a  loan 
feasibility  determination.  Qoce  placed 
on  the  list  of  designated  places,  plaoea 
will  be  considered  equal,  with  no  regard 
to  their  ranking  on  this  fitlrfng  list  or 
order  of  selection.  In  exceptional 
circumstances,  there  may  be  an  instance 
when  a  place  with  an  urgent  need  for 
multi-femily  housing  is  not  reflected  in 
the  ranking  process  in  §  1944.228;  for 
example,  a  place  that  has  had  a 
substantial  increese  in  income-eligibla 
population  since  the  most  recent 
tiarwnniwl  Consus  date  becauso  of  a  new 
industry,  a  place  that  has  experienced  a 
loss  of  afbnd^le  housing  because  of  a 
natural  disaster,  or  a  community  within 
the  limite  of  an  Indian  reservation  or 
tribal  alloted  or  trust  land  with  a 
demonstrated  need  for  multifemily 
housing.  Widi  concurrence  from  die 
Natfonal  Office,  the  Stete  may  include 
the  place  on  the  list  of  designated 
places. 

(a)  Establishing  the  number  of 
designated  places.  Initially,  the  number 
of  dmignated  places  may  equal  up  to  5 
percent  of  the  stete's  totel  eligible  rural 
places  ranked  in  accordance  with 

§  1944.228,  but  must  equal,  in  all  cases, 
at  least  10  places.  For  example,  in  a 
stete  with  1.000  total  rural  places,  the 
Stete  may  designate  up  to  5  percoit,  or 
50  places.  However,  in  a  stete  with  60 
total  rural  places,  the  State  would  use 
the  tninimiim  number  of  10  places, 
since  5  percent  of  60  equals  3.  In  stetea 
where  5  percent  equals  more  than  the 
minifniiin  number  of  10.  consideration 
in  determining  the  number  of  places  to 
include  on  the  list  should  be  given  to 
the  size  and  population  of  the  stete. 
funding  levels,  and  the  potential  for 
leveraging.  States  that  anticipate  high 
loan  activity  because  of  leveraging  may 
designate  a  number  of  places  hi^er 

tKiin  5  percent  or  the  mininnim  10 

places  with  the  concurrence  of  the 
National  Office. 

(b)  Ae^uuemeiits^r  inc/usian  on  the 
Ust  of  designated  pkicee.P]aommitttitBd 
far  ^  list  of  designated  plaoea: 

(1)  Must  have  250  or  num  houadiokis 
as  a  minimum  feesibility  threshold  for 

miilH-liimily  Wrmtmina^  and 

(2)  May  not  have  any  of  tlie  "build 
and  fill"  conditions  daacribed  in 

§  1044.213(fX2).  Places  dius  identified 
will  be  defaned  far  induaion  on  tiie 
cnirant  year's  list  of  deeignated  placaa. 
Defaned  plaoea  will  be  reviewed 
annually  and.  at  such  time  diet  the 
"build  and  fill"  coDditiana  no  kngar 
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exist,  will  be  considered  for  inclusion 
on  the  list  for  the  next  fiscal  year  in 
accordance  with  this  section.  To  the 
extent  practicable,  States  will  consult 
with  HUD  and  other  state  or  local 
agencies  or  entities  that  provide  very 
low-  or  low-income  rental  housing  to 
determine  places  where  loan  proposals 
have  been  approved  or  are  in  process. 

(c)  Selection  of  designated  places. 
Places  meeting  the  requirements  of  ' 
paragraph  (b)  of  this  section  wiU  be 
selected  from  the  ranking  list  as  follows: 

(1)  At  least  90  percent  of  the  State's 
total  designated  places  must  be  selected 
in  rank  order  firom  the  list 

(2)  With  concurrence  from  the 
National  Office,  up  to  10  percent  of  the 
State's  designated  places  may  be 
selected  in  accordance  with  the 
following  guidelines:  Provided.  That 
such  places  fall  within  the  top-ranked 
10  percent  of  the  state's  total  rural 
places  (or  a  miniiniiin  of  20  places) 
meeting  the  requirements  of  paragraph 
(b)  of  tUs  section.  For  example,  in  a 
state  with  1,000  total  rural  places,  the 
State  has  elected  to  select  designated 
places  equal  to  the  maximiun  5  percent, 
or  50  places.  Of  the  50  places,  at  least 
90  percent,  or  45  places,  must  be 
selected  from  the  places  that  meet  the 
requirements  of  paragraph  (b)  of  this 
section  in  order  of  their  ranking.  Up  to 
10  percent,  or  5  places,  may  be  selected 
from  the  top-ranked  100  places  (10 
percent  of  the  total  rural  places  in  the 
state)  that  meet  the  reqiiirements  of 
paranaph  (b)  of  this  section,  as  follows: 

(ijPlaces  that  provide  geographic 
divenity  in  the  state.  Places  thus 
selected  must  be  the  highest  ranked 

Slace  in  each  geographic  division 
esignated  by  the  State.  Geographic 
divisions  must  correspond  with 
established  State  divisions,  such  as 
districts,  regions,  or  servicing  areas. 

(ii)  Places  that  have  been  identified  as 
high  need  areas  for  multi-family 
housing  in  the  state  Qmsolidated  Plan 
or  similar  state  plan  or  needs 
assessment  report. 

(d)  Length  of  designation.  Places  will 
remain  on  the  list  of  designated  places 
for  three  years  or  until  a  loan  request  is 
selected  for  funding,  whichever  occius 
first  A  place  where  a  loan  request  is 
selected  for  Section  515  funding  will  be 
reevaluated  for  potential  inclusion  on 
the  next  fiscal  year's  list  of  designated 
places  when  the  complex  is  completed, 
in  accordance  with  the  "build  and  fill" 
provisions  of  §  1944.213(fH2).  A  place 
may  be  removed  from  the  list  prior  to 
the  end  of  the  3-year  designation  period 
because  of  a  substantial  loss  of  income- 
eligible  population  or  an  increase  in  the 
affordable  rental  housing  supply,  for 
example,  a  place  that  experiences  the 


closing  of  a  military  base  or  other  major 
employer. 

(e)  List  of  designated  places.  A  list  of 
designated  places  may  be  obtained  by 
contacting  Uie  State  Office  or  any  Rural 
Development  office  in  the  state. 

1&  Section  1944.230  is  added  to  read 
as  follows: 

f1M4.230    AppUcatkm  submission 
dsadllne  and  availaMNty  of  funds. 

(a)  Application  submission  and 
funding  cycle.  Dates  governing  the 
submission  and  funding  cycle  of  Section 
515  loan  requests  will  be  published 
annually  in  the  Federal  Register  and 
may  be  obtained  frnm  any  Riual 
E)evek}pment  office. 

(b)  Availability  of  funds.  The  amount 
of  funds  available  for  eac^  State,  as  well 
as  any  limits  on  the  amount  of 
individual  loan  requests,  will  be 
published  as  a  notice  annually  in  the 
Federal  Register. 

19.  Section  1944.231  is  revised  to  read 
as  follows: 

• 

§  1944.231    Pie  ceasing  loan  requsels. 

(a)  Actions  by  the  applicant.  Loan 
requests  may  be  submitted  for 
designated  areas  when  the  availability 
of  funds  is  announced.  The  loan  request 
will  consist  of  an  application  form 
prescribed  by  the  Agency  and  the  items 
listed  in  Exhibit  A-7  of  this  subpart  If 
an  application  is  selected,  the  applicant 
will  be  required  to  provide  the 
additional  items  required  by  Exhibit  A- 
9  of  this  subpart  within  the  timeframes 
established  by  the  Agency. 

(b)  Actions  by  the  Agency. — (1) 
Actions  by  the  Agency  on  loan  requests 
received.  Loan  requests  received  after 
the  deadline  announced  in  the  Federal 
Register  will  not  be  considered  for 
funding  in  that  funding  cycle  and  wrill 
be  returned  to  the  applicant 

(2)  Review  and  scoring  of  loan 
requests.  Loan  requests  will  be 
reviewed: 

(i)  To  determine  if  the  loan  request  is 
complete  and  includes  the  additional 
information  required  in  NOFA; 

(ii)  To  determine  if  the  request  is  for 
an  authorized  purpose;  and 

(iii)  To  establish  a  point  score  based 
on  the  following  bctors: 

(A)  The  presence  and  extent  of 
leveraged  assistance  (including  services, 
abatement  of  taxes,  etc.)  for  the  units 
that  will  serve  RHS  income-eligible 
tenants,  not  including  tax  credits  or 
donated  land.  Scoring  will  be  based  on 
the  presence  and  extent  of  leveraged 
assistance  for  each  loan  request 
compared  to  the  other  loan  requests 
being  reviewed,  computed  as  a  percent 
of  the  total  development  cost  of  the 
units  that  will  serve  RHS  income- 


eligible  tenants.  A  total  monetary  value 
will  be  determined  for  leveraged 
assistance  in  order  to  compare  such 
items  equitably  with  leveraged  funds. 
As  part  of  the  loan  application,  the 
applicant  must  include  specific 
information  on  the  source  and  value  of 
the  services  for  this  purpose.  Proposals 
will  then  be  ranked  in  order  of  the 
percent  of  leveraged  funds  and  assigned 
a  point  score  accordingly.  (0  to  20 
points) 

(B)  "The  loan  request  is  for  units  to  be 
developed  in  a  colonia,  tribal  land,  or 
EZ/EC  community,  or  in  a  place 
identified  in  the  state  Consolidated  Plan 
or  state  needs  assessment  as  a  high  need 
community  for  multi-family  housing. 
(20points) 

(C)  The  loan  request  is  in  su{4>ort  of 
a  National  Office  initiative  announced 
in  NOFA.  (20  points) 

(D)  The  loan  request  is  in  support  of 
an  optional  factor  developed  by  the 
State  that  promotes  compatibility  with 
special  housing  initiatives  in 
conjimction  with  state-administered 
housing  programs  such  as  HOME  funds 
or  low  income  housing  tax  credits. 

A  fector  thus  developed  cannot 
duplicate  factors  already  included  in 
this  paragraph  and  must  be  provided  to 
the  National  Office  prior  to  the  funding 
cycle  for  concurrence  and  inclusion  in 
NOFA.  (20  points) 

(E)  The  loan  request  includes  donated 
land  meeting  the  provisions  of 

§  1944.215(r)(4).  (5  points) 

(3)  Point  score  ties  and  ranking  of 
loan  requests.  Loan  requests  will  be 
ranked  in  order  of  highest  point  score 
or,  where  there  are  point  score  ties,  in 
order  of  highest  point  score  and  number 
assigned  as  follows: 

(ijlf  oue  of  the  same-pointed  requests 
is  from  an  entity  meetii^  the 
requirements  of  paragraph  (e)  of  this 
section,  it  will  be  denoted  with  a  #1 
following  the  point  score.  If  two  or  more 
are  from  entities  meeting  these 
requirements,  a  lottery  will  be  held.  The 
first  drawn  request  will  be  denoted  #1 , 
the  second  drawn  #2,  etc. 

(ii)  After  all  requests  from  entities 
meeting  the  requirements  of  paragraph 
(e)  of  this  section  have  been  numbered, 
the  next  sequential  number  will  be 
assigned  to  a  loan  request  from  an  entity 
not  meeting  the  requirements  of 
paragraph  (e)  of  this  section.  If  there  are 
two  or  more  requests  from  entities  not 
meeting  the  requirements  of  paragraph 
(e)  of  this  section,  a  lottery  will  be  held 
and  each  request  niunbered  in  the  order 
it  is  drawn,  beginning  vrith  the  next 
sequential  number. 

(4)  Preliminary  eligibility  and 
feasibility  review.  In  order  of  ranking,  a 
preliminary  review  of  eligibility  and 


» \ 


feasibility  will  be  made  on  the  highest 
ranked  requests,  including: 

(i)  A  review  of  the  preliminary  plans 
and  cost  estimates. 

(ii)  A  market  feasibililty  review, 
including  the  Agemry's  review  of  the 
market,  a  review  of  HUD's  (and  similar 
lender's,  if  applicable)  feedback  on  th^ 
market  area,  and  a  review  to  ensure 
compliance  with  the  "build  and  fill" 
provisions  of  §1944.213(0.  i 

(iii)  A  site  visit  and  preliminary     ^ 
review  to  determine  if  the  site  criteria  of 
§1944.215(r)  can  be  met 

(iv)  A  review  of  the  Affirmative  Fair 
Housing  Marketing  Plan. 

(v)  Analysis  of  a  current  (within  6 
months)  credit  report. 

(5)  Selection  of  loan  requests  for 
further  processing.  The  Agency  will 
select  loan  requests  for  further 
processing  from  loan  requests 
determined  preliminarily  eligible  and 
feasible,  in  ranking  order,  taldng  into 
consideration  the  amount  of  available 
funds. 

(i)  If  any  selected  loan  requests  are 
later  Mrithdrawn,  rejected,  or  delayed  for 
a  period  of  time  that  will  not  permit 
funding  in  the  aurent  funding  cycle, 
the  Agency  will  select  additional  loan 
requests  in  ranking  order  as  funding 
levels  permit.  For  this  purpose,  the  State 
may  keep  the  next  highest  ranked  loan 
request  imtil  it  is  determined  that  all 
selected  loan  requests  will  be  funded. 
Applicants  whose  loan  requests  are  held 
for  this  purpose  will  be  advised  that 
their  loan  request  was  not  selected  but 
ranked  sufficiently  high  to  be  retained 
in  the  event  a  selected  request  is 
Mrithdrawn  or  rejected  in  the  current 

funding  cycle. 

(ii)  Loan  requests  not  funded  in  the 
funding  cycle,  including  incomplete 
requests,  or  requests  not  meeting  the 
requirements  of  Exhibit  A-7  of  this 
subpart  or  NOFA,  will  be  returned  to 
the  applicant  with  the  reason  it  was  not 
considered. 

(c)  Additional  requirements  for 
selected  loan  requests.  For  selected  loan 
requests,  the  applicant  must  provide  the 
additional  information  required  by 
Exhibit  A-9  of  this  subpart  and  any 
additional  State  requirements  within  the 
timeframes  established  by  the  Agency.  If 
the  applicant  Sails  to  meet  established 
timeframes,  the  Agency  may  grant  an 
extension  if  the  delay  appears 
reasonable  and  granting  the  extension 
will  still  permit  funding  of  the  loan 
request  in  the  current  funding  cycle. 

(d)  Site  rejections.  Site  rejections  vdll 
be  handled  as  foUowrs: 

(1)  Applicants  will  be  given  15 
calendar  days  from  the  date  of  the 
Agency's  site  rejectim  letter  to  submit 
a  new  site  option.  If  the  applicant 


appeals  the  decision  but  submits  a  new 
site  option  within  15  days,  the  new  site 
option  will  be  accompanied  by  a  copy 
of  their  letter  to  the  National  Appeals 
Division  withdrawing  their  appml 
request.  If  the  new  site  is  acceptable, 

Processing  will  continue.  If  the  new  site 
I  not  acceptable,  the  loan  request  will 
lie  rejected. 

(2)  If  the  applicant  does  not  submit  a 
new  site  option  within  15  days,  and  has 
appealed  the  Agency's  decision,  the 
Agency  will  not  delay  processing  of 
loan  requests  in  other  market  areas 
pending  the  outcome  of  the  appeal.  The 
next  ranked  loan  request,  within 
available  funding  limits,  will  be  selected 
for  further  processing. 

(3)  If  the  applicant  prevails  in  the 
appeal,  the  loan  request  will  be 
considered  in  the  next  funding  cycle. 
13ie  applicant  will  be  given  the 
c|>|k>rtunity  to  amend  their  loan  request 
consistent  with  NOFA. 

(e)  Nonprofit  or  public  body 
preference.  Ptefet&ace  in  ranking  loan 
requests  will  be  provided  to  an  entity 
that  meets  all  of  the  following 
conditions: 

(1)  Is  a  local  nonproJSt  organization, 
public  body,  or  IntUan  Tribe  whose 
principal  purposes  include  the 
planning,  development,  and 
management  of  low-income  housing; 

(2)  Is  exempt  from  Federal  income 
taxes  under  section  501(c)(3)  or 
501(c)(4)  of  the  Internal  RiErvenue  Code 
(26  U.S.C  501(c)(3)  or  501(c)(4)); 

(3)  Is  not  wholly  or  partially  owned  or 
controlled  by  a  for-profit  or  limited- 
profit  type  entity: 

(4)  Whose  members,  or  the  entity,  do 
not  share  an  identity  of  interest  with  a 
for-profit  or  limited-profit  type  entity; 

(5)  Is  not  co-venturing  with  another 
entity;  and 

(6)  The  entity  or  its  members  will  not 
be  receiving  any  direct  or  indirect 
benefits  pursuant  to  LIHTC. 

(f)  RCHloan  requests.  (1)  Loan 
requests  for  RCH  assistance  will  be 
processed  in  the  order  in  which  a 
complete  loan  request  was  received. 

(2)  All  loan  requests  for  RCH 
assistance  will  be  reviewed  for 
eligibility  and  feasibility.  In  cases  where 

te,  proposal  is  not  eligible  or  faasible, 
e  proposal  will  be  rejected.  Proposals 
which  appear  eligible  and  feasible  will 
be  forwarded  to  the  National  Office  for 
review  and  authorization. 

(3)  If  authorized  by  the  National 
Office,  the  State  will  notify  the 
applicant  that  the  proposal  appears 
el^ble  and  feasible.  The  applicant  will 
be  requedked  to  provide  the  additional 
information  required  by  Exhibit  A-0  of 
this  subpart  and  any  additional  State 
requirements. 


(4)  If  funds  are  not  available  in  the 
current  funding  cycle,  the  loan  request 
will  be  considered  for  funding  in  the 
next  funding  cycle. 

(g)  General  guidance  on  processing 
requests  for  Multi-Family  Housing 
(MFH)  Assistance.  (1)  All  applicants 
must  provide  their  taxpayer 
identiiScation  number.  The  taxpayer 
identification  niunber  for  individuals 
who  are  not  businesses  is  their  Social 
Security  Number. 

(2)  A  loan  request  for  MFH  assistance 
may  be  withdrawn  upon  wrritten  request 
of  the  applicant  at  any  time.  The  A^ncy 
may  withdraw  a  loan  request  for  failure 
of  an  applicant  to  provide  necessary 
information  to  process  a  request  for 
assistance  shoidd  the  applicant  fail  to 
respond  to  a  written  request  which 
provides  the  applicant  with  a  reasonable 
time  period  to  submit  the  information. 

11944.237   [Amended) 

20.  Section  1944.237  is  amended  in 
paragraph  (a)  in  the  second  sentence  by 
revising  the  words  "be  rated  and 
ranked"  to  read  "compete  for  funding" 
and  by  removing  the  words  "the  priority 
point  system  contained  in",  and  in  the 
last  sentence  by  removing  the  words 
"under  the  priority  point  system". 

21.  Exhibit  A  of  subpart  E  is  amended 
in  section  IV.  A.  in  the  first  sentence  by 
revising  the  words  "When  an  applicant 
is  authorized  to  submit  a  formal 
application"  to  read  "When  a  loan 
request  is  selected  for  furthm 
processing";  in  the  introductory  text  of 
section  FV.  B.  in  the  last  sentence  by 
revising  the  word  "preapplication"  to 
read  "loan  request"  and  die  words 
"when  developing  an  application"  to 
read  "for  loan  requests  selected  for 
further  processing":  and  in  section  Vm 
in  the  contents  listing  for  exhibit  A-7  by 
revising  the  vrord  "Preapplication"  to 
read  "a  Loan  Request",  in  the  contents 
listing  for  exhibit  A-9  by  adding  the 
word  "Additional"  before  the  word 
"Information",  by  removing  the  words 
"with  Application",  and  by  revising  the 
word  "Loans"  to  read  "Loan  Requests", 
and  by  removing  and  reserving  the 
contents  listing  for  Exhibit  A-10:  and  by 
revising  sections  II.  and  ni.  to  read  as 
follows: 

EdiOits  to  Subpart  E 

EXHmrr  a— how  to  bring  rental 

AND  COdPERAllVfi  HOUSING  TO 
YOUR  TOWN 


n.  APPLYING  FOR  A  LOAN 

A.  An  individual,  organization,  or  group 
oiganizing  to  provide  housing  may  rontsct 
any  Rural  DavBlopmant  ofiBoe  prooaning 
Ssctioa  SIS  loan  raquasts  to  obtain 


«.■        *       W«     .1- 
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information  and  necessary  fonns.  The 
Section  515  program  is  administered  by 
Rural  Development's  Rural  Housiiig  Service 
(RHS). 

B.  EKh  funding  cycle,  RHS  will  publish  in 
the  Fedval  "-g*"*—  a  notice  of  the 
availability  of  funds  (NOFA)  for  Section  515 
loans  and  a  list  of  designated  places 
(communities)  for  which  loan  requests  may 
be  submitted.  The  list  of  designated  places  is 
also  available  from  any  Rural  Development 
ofBoe iiminesing Section 515  loan  requests. 
Dnslgnatod  places  are  rural  places  identified 
by  RHS  as  having  the  greatest  potential  need 
for  Section  515  housing.  Except  in  unusual 
circumstances,  places  are  designated  for  a 
period  of  three  years  or  until  a  loan  has  been 
selected  for  funding,  whichever  occurs  first 

C  Applicants  must  submit  a  loan  request 
by  the  di^1'"«»  aimounced  in  the  Federal 
IflgMw,  and  available  in  any  Rural 
Development  office,  to  be  considered  in  the 
funding  cycle.  Section  in  of  this  exhibit 
provides  information  on  the  loan  review  and 
selection  process.  In  addition,  applicants  are 
advised  to  read  this  subpart,  which  provides 
detailed  information  on  the  Section  515 
program. 

D.  The  loan  request  consists  of  SF-424.2, 
"Application  for  Federal  Assistance  (For 
Construction),"  the  supporting  material  or 
information  listed  in  exhibit  A-7  of  this 
subpart,  and  any  additional  information 
required  in  NOFA.  This  information  will 
^»MKU  the  Agency  to  determine: 

1.  The  eligibility  of  the  applicant; 

2.  The  fsasibility  (economic, 
enviroiunetital.  and  architectural)  of  the 
proposed  housing; 

3.  That  prospective  cooperative  members 
have  read  and  imdentand  their 
respcHisibilities  as  ootlined  in  "What  is 
Cooperative  Housingr'  (available  in  any 
Rural  Development  office)  beCora  agreeing  to 
a  cooperative  housing  project; 

4.  Whether  the  proposed  housing  can 
appropriately  be  financed  by  RHS;  and 

5.  Its  Civil  Rights  impact 

E.  This  information  usually  can  be 
furnished  by  the  applicant  without  hiring 
extensive  prafisssional  services.  However, 
ises  for  profsssioDal  parkaging  services 
rendered  to  a  nonprofit  organization  can  be    . 
made  a  part  of  loan  development  costs. 

m.  REVIEW  OF  THE  LOAN  REQUEST 

A.  Loan  requests  received  by  the  deadline 
announced  in  the  NOFA  will  be  reviawred. 
scared,  and  ranked  based  on  the  loan 
selection  criteria  announced  in  the  NOFA. 
Requests  that  rank  sufficiently  high  will  be 
reviewed  far  eligibility  and  feasibility. 

B.  Upon  completion  of  the  loan  review 
process,  applicants  wrill  be  advised  of  RHS' 
decision.  Applicants  wrtiosfrkMn  requests  axe 
selected  far  further  processing  will  be 
notified  of  the  additional  steps  that  need  to 
be  taken.  Loan  requests  not  selected  far 
further  piocesaing  in  the  current  funding 
cycle  will  be  returned  to  the  applicant 

•         •         •         •         • 

22.  Exhibit  A-7  of  subpart  E  is 
amended  in  the  introductory  text  by 
removing  the  wrords  "(for  pnappUoiti<ui 
submission)":  in  paragraph  LA.(6)  by 
raaumng  the  last  sentence;  in  paiagr^h 


LA.(7)(A)  by  removing  the  words 
"preapplicatlon  or";  and  by  revising  the 
heading  of  the  exhibit  and  paragraphs 
IV.C.  and  VI  to  reed  as  follows: 


EXHIBIT  A-7— INFOSMA'nON  TO  BE 
SUBMITTED  WnH  A  LOAN  REQUEST 
FCA  A  RURAL  RENTAL  HOUSING 
(RRH)  OR  A  RURAL  COCVERATIVE 
HOUSING  (RCH)  LOAN 

•  •        •        •        • 

IV.  •  •  • 

C  The  size  and  type  of  other  facilities  to 
be  included  in  the  project  such  as  laundry 
rooms,  storage  spaces,  etc.,  and  a  justification 
for  any  nlatad  facilities  to  be  financed 
wholly  or  in  part  by  RHS  funds. 

VL  Form  RD 1940-20.  "Roqaatifat 
Bn^aonmantal  bifonnation. " 

•  •         •         *         • 

23.  Exhibit  A-9  of  subpart  E  is 
amended  by  removing  the  introductory 
text;  in  paragraph  5 1^  revising  the 
words  "since  the  applicant  submitted 
the  market  analysis"  to  read  "since  the 
market  analysis  was  completed":  by 
removing  paragraph  15  and  by 
redesignating  paragraph  16  as  paragraph 
15;  and  by  revising  the  heading  of  the 
exhibit  and  paragraph  10  to  read  as 
follows: 


EXHIBIT  A-8— ADDITIONAL 

INFORMATION  TO  BE  SUBMITTED 
FOR  RURAL  RENTAL  HOUSING 
(RRH)  AND  RURAL  COCVERATIVE 
HOUSING  (RCH)  LOAN  REQUESTS 


10.  The  applicant  will  submit  all  proposed 
agreements  far  architectural,  anginiwring. 
andlagali 


EXHIBIT  A-10— {REMOVED  AND 
RESERVHH 

24.  Subpart  E,  Exhibit  A-10,  is 
removed  and  reserved. 

PART  ItSI— SERVICING  AND 
COLLECTIONS 

25.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

5  U.S.C  301:  7  U.S.C  1989: 42 


U.S.C  1480. 

Subpart  K- 

AiiiuiUMlioii  Schadula  Syatain  (PASS) 

AoctHwit  OafwIcInQ 


flWIJOe   {Amended} 

27.  Section  1951.506  is  amended  by 
removing  paragraph  (a)(5)(iv);  by 
redesignating  paragraph  (a)(5)(v)  as 
paragraph  (aM5)(iv);  and  in  newly 
redesignated  paragraph  (a)(5)(iv)  in  the 
third  sentence  by  removing  the  words  ", 
occupcmcy  surcharges"  and  in  the 
fDurth  sentence  by  removing  the  words 
".  occupancy  surcharge". 

f1961AM    (Rsmowadl 

28.  Section  1951.509  is  removed  and 
reserved. 

Exhibit  B — (Removed  and  Raeerved] 

29.  Part  1951,  subpart  K.  Exhibit  B,  is 
removed  and  reserved. 

PART  1965— REAL  PROPERTY 

30.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Aadiorilr-  5  U.S.C  301;  7  U.S.C  1989;  42 
U.S.C  1480. 

Subpart  B— Sacurlty  Sarvtdng  for 
Multlpla  Houaing  Loana 

31.  Section  1965.65  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


f  1961^04    [/ 

26.  Section  1951.504  is  amended  by 
removing  the  alphabetic  paragraph 
designations  and  placing  the  definitions 
in  alphabetic^  order  and  by  removing 
the  definition  for  "Occupancy 
suTchaxgBs". 


11968.66 


I  security 


(a)  General.  The  transfer  may  be 
approved  only  if  it  is  determined  that 
the  transfer  would  ensure  the  further 
availability  of  the  housing  and  related 
facilities  for  very-low.  low,  and 
moderate  income  families  or  persons 
and  would  be  in  the  best  interests  of  the 
residents  ami  the  Federal  Govenunent 


§1966.68    [Amandedl 

32.  Section  1965.68  is  amended  by 
removing  paragraph  (c)(9). 


DIaplaeamant  Pravantioiiof  Multt- 
FamHy  Houaing  Loana 

33.  Section  1965.210  is  revised  to  read 
as  follows: 


11966.210 


16.1 


prior  to 


For  loans  approved  prior  to  December 
15. 1989.  that  have  not  subsequently 
accepted  prepayment  incentives,  the 
Servicing  Office  or  other  designated 
office  mtist  evaluate  the  need  for  the 
housing  to  determine  the  level  of 
incentives  to  be  offered,  including 
equity  loans,  and  whether  the 
prepayment  may  be  legally  accepted 
with  or  without  restrictive-use 
provisions.  A  reasonable  effort  must  be 
made  to  enter  into  an  agreement  with 


the  borrower  to  maintain  the  housing  for 
low-income  use  that  takes  into 
consideration  the  economic  loss  the 
borrower  may  suffw  by  foregoing 
prepayment  When  developing  an 
incentive  offer,  the  Servicing  Office  or 
other  designated  office  must  first  oBer 
incentives  other  than  equity  loans, 
unless  it  is  determined  that  alternative 
incentives  are  not  adequate  to  provide  a 
fair  return  to  the  borrower,  prevent 
prepayment  of  the  loan,  or  prevent 
displacement  of  the  tenants.  The 
guidance  provided  in  §§  1965.213  and 
1965.214  and  Exhibit  E  of  this  subpart 
(available  in  any  Rural  Development 
State  or  District  Office)  will  be  used  to 
determine  the  appropriate  incentive 
package.  Once  an  incentive  offer  has 
been  accepted  on  a  project,  the  project 
will  be  considered  ineligible  for  future 
incentive  offisrs  imtil  such  time  as  the 
restrictive-use  period  associated  with 
the  incentive  offer  has  expired. 

11965.213    {Amended] 

34.  Section  1965.213  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
ss  paragraphs  (b),  (c)  and  (d) 
respectively;  and  by  adding  a  new 
paragraph  (a)  and  by  revising  the 
introductory  text  of  newly  redesignated 
paragraph  (b)  and  paragraph  (b)(1)  to 
reed  as  follows: 

11986.213    Offer  ollncanMOaa  to 


(a)  Availability  of  incentives. 
Incentives  may  be  offered  only  if  the 
restrictive  period  has  expired  for  emy 
RRH  project  loan. 

(b)  Available  incentives.  One  or  more 
of  the  following  incentives  will  be 
offered  to  the  borrower.  The  amount  of 
incentives  will  be  determined  in 
accordance  with  Exhibits  D  and  E  of  this 
subpart  (available  in  any  Rural 
Development  State  or  Diistrict  Office). 

(1)  Equity  loans.  In  RRH  projects,  a 
subsequent  loan  may  be  offered  for 
equity  for  the  difference  between  the 
ciurent  impaid  loan  balance  and  a 
maximum  of  90  percent  of  the  project's 
value  appraised  as  imsubsidized 
conventional  housing.  Equity  loans  may 
not  be  offered  unless  the  servicing 
official  determines  that  other  incentives 
offered  under  this  paragraph  are  not 
adequate  to  provide  a  &ir  return  on  the 
investment  of  the  borrower,  to  prevent 
prepayment  of  the  loan,  or  to  prevent 
the  displacement  of  project  tenants. 

Dated:  May  1, 1997. 
Jill  Long  Thampeon, 

Undar  Secretary.  Ruial  Development 
(FR  Doc.  97-11817  Filed  S-6-07;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Houaing  Sarvica 

Rural  Buainaaa-Cooparatlva  Sarvica 

Rural  Utilitlaa  Sarvica 

Farm  Sarvica  Agancy 

7CFR  Part  1944 
RIN05TO-AB93 

Procaaaing  Raquaats  for  Section  515 
Rural  Rantal  Houaing  (RRH)  Loana 

AGENaES:  Rural  Housing  Service,  Riual 
Business-Cooperative  Service.  Rural 
Utilities  Service,  and  Farm  Sravice 
Agency,  USDA. 

ACTKM:  Final  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS),  formerly  Rural  Housing  and 
Community  Development  Service 
(RHCDS),  a  successor  Agency  to  the 
Farmers  Home  Administration  (FmHA), 
amends  its  regulations  for  processing 
loan  requests  for  Rural  Rental  Housing 
(RRH)  assistance.  This  action  is  taken  to 
improve  loan  processing  procedures  to 
better  accomplish  the  program's 
purpose  of  providing  rental  housing  to 
rural  areas  of  greatest  need. 

In  a  future  rulemaking  doctunent  the 
comment  period  will  be  reopened  for 
the  proposed  market  study  revisions 
(Exhibit  A-8  of  7  CFR  part  1944,  subpart 
E)  only. 

DATES:  The  efiiective  date  of  this  final 
rule  is  June  6, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  Armour,  Senior  Loan  Specialist, 
Midti-Family  Housing  Processing 
Division,  RHS,  U.S.  Department  of 
Agriculture,  Room  5349 — South 
Building,  Stop  0781,  Washington.  D.C 
20250.  telephone  (202)  720-1608. 

SUPPI.aiBfTARY  MFORMATKM: 

Oassification 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
CMer  12886  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  provisions 
of  44  U.S.C  Chapter  35  and  have  been 
assigned  OMB  control  niunber  0575- 
0047,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  rule  does 
not  impose  any  new  information 
collection  requirements. 


Civil  Justice  Refmn 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  state  and  local  laws  and  regulations 
that  are  in  conffict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  imder  this  nde. 

Unfunded  Maadale  RefiDrm  Act 

Tide  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requisements  for 
Federal  agencies  to  assess  the  effects  of 
their  regtilatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires. 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costiy, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  r\de  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Natimial  Peifimuance  Review 

This  regidatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
imnecessary  r^idations  and  improve 
those  that  remain  in  force. 

Progranu  Anectad 

The  afiected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
tmder  Number  10.415,  Rural  Rental 
Housing  Loans. 

Intngoveramental  Consaltation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officiab.  RHS  has 
conducted  intergovnnmental 
considtation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 
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Execnihre  Order  1277« 


The  Office  of  the  General  Couneel  has 
detennined  that  these  regulations  meet 
the  applicable  standards  provided  in 
section  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  not  have  retroactive  effect  prior  to 
the  effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  action  for 
judicial  review  may  be  brought 

EnviroamaBtal  ]Bq»act  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 


Backgroand 

RHS  has  recognized  the  need  to  revise 
the  mannar  in  which  Section  515  loan 
proposals  are  selected  for  processing  to 
ensure  that  affordable  rental  housing 
reaches  areas  of  the  greatest  need.  This 
resulted  from  internal  reviews  by  the 
Agency  and  reports  from  the  General 
Accounting  Office,  the  USDA  Office  of 
the  Inspector  General  (OIC),  and  the 
Surveys  and  Investigations  Staff  of  the 
House  Committee  on  Appropriations.  In 
response  to  such  findings,  RHS 
published  a  proposed  rule  on  January 
17, 1996  (61  FR 1153).  This  rule 
proposed  changes  to  the  manner  in 
wrhich  loans  were  selected  for  funding 
and  complied  with  statutory  provisions 
of  the  Housing  Act  of  1949  at  that  time. 
In  additicm,  other  program 
enhancements  were  proposed  to 
improve  the  quality  of  loan 
underwriting.  Since  publishing  the 
proposed  rule,  the  Agriculture,  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1997.  Public  Law 
104-180  (herein  referred  to  as  the  Act) 
was  enacted  on  August  6, 1996.  The  Act 
amended  the  Housing  Act  of  1949  and 
revised  the  manner  in  which  RHS 
selects  loan  proposals.  The  provisions  of 
the  Act  conflicted  with  many  of  the 
revisions  contained  in  the  proposed 
rule.  As  a  result,  the  Agency  is  not 
implementing  the  changes  affecting  the 
priority  point  system  which  were 
initially  proposed  on  January  17. 1996. 


In  a  separate  rulemaking  dociunent. 
published  elsewhere  in  this  issue  of  the 
Federal  RagislBr.  RHS  is  implementing 
the  provisions  of  the  Act  These  changes 
are  effective  upon  publication. 

This  rulemaVing  document 
implements  the  other  program 
enhancements  proposed  on  January  17, 
1996.  which  were  not  affected  by  the 
Act  This  rulemaking  action  is  effective 
June  6, 1997. 

RHS  is  also  publishing  elsewhere  in 
this  issue  of  the  Federal  Register  a 
Notice  of  Funding  Availability  (NOFA) 
aimoimcing  the  application 
requirements  for  Fiscal  Year  1997 
Section  515  funding.  Applicants  for  the 
Section  515  program  should  be  aware 
that,  althou^  the  implementation  dates 
are  staggered,  the  provisions  of  both 
rulemaking  provisions  published  this 
date  in  the  Federal  Ka|^etBr  and  the 
provisions  contained  in  the  NOFA  will 
apply  to  any  Section  515  loan  request  to 
be  processed  in  FY  1997. 

Implementation  Fn^Misal 

This  rule  includes  provisions 
pertaining  to  applicant  eligibility  and 
loan  processing  procedures  that  affiect 
loan  proposals  in  process.  All  pending 
loan  requests  to  be  processed  in  FY  97 
will  be  reviewed  for  compliance  and 
eligibility  based  on  this  regulation. 
Details  of  the  provisions  adopted  in  this 
rule  are  given  in  the  "Disciission  of 
Comments"  section. 

nisi  iisainn  nf  rnmmtinti 

The  proposed  rule  was  published  in 
the  Federal  Register,  61  FR  1153,  on 
January  17, 1996,  with  a  60-day 
comment  period  that  ended  March  18, 
1996.  Nineteen  comments  were  received 
during  the  comment  period  from  RHS 
personnel,  developers,  attorneys, 
housing  advocacy  groups,  and  others. 

As  previously  disciissed,  the  revisions 
to  the  point  system  will  not  be 
implemented  because  of  recent 
legislation  that  directs  the  Secretary  to 
develop  objective  criteria  Cor  identifying 
and  designating  areas  with  the  greatest 
need  for  Section  515  housing.  We 
appreciate  the  many  constructive 
commmts  that  were  received  regarding 
the  proposed  revisions.  Many  of  these 
were  general  comments  that  were 
helpful  in  developing  regulations  to 
implement  the  Act  We  would  also  like 
to  thank  the  RHS  staff  who  reviewed 
and  provided  excellent  comments  on 
the  draft  census  data  and  priority  point 
scores  for  the  revised  S3rstem. 

Two  comments  were  received 
regarding  the  Agency's  reserve  account 
requirements.  One  commentor 
expressed  the  opinion  that  Agency 
requirements  were  not  sufficient  for  the 


replacement  of  major  building 
components  and  recommended 
increasing  the  aimual  reserve  account 
requirement  from  one  percent  of  the 
RHS  loan  amount  to  an  amount  between 
five  and  seven  percent  The  second 
commentor  mentioned  the  need  to 
address  reserve  account  requirements 
for  participation  loans.  As  a  result  we 
have  included  guidance  on  reserve 
requirements  for  participation  loans  in 
this  rule.  In  addition,  we  have  modified 
the  instructions  for  the  Agency's  loan 
agreement  to  ensure  that  reserve  levels 
are  based  on  the  total  project  regardless 
of  whether  RHS  is  the  sole  lender  or  is 
participating  with  other  funding 
sources.  The  revised  instructions 
require  that  the  fully  funded  reserve 
amount  be  based  on  the  project's  total 
development  cost  (TDC)  or  the 
appraised  value,  whichever  is  greeter, 
radier  than  on  the  RHS  loan  amount 

Comments  on  the  major  proposed 
changes  are  discussed  below: 

1.  Section  1944.211{a)(15).  Eligibility 
requirements  for  applicants  with 
noncompliance  issues  or  fair  housing 
violations. 

Five  comments  were  received  on  this 
section: 

Two  comments  pertained  to 
paragraph  (i),  which  provides  that  the 
State  Dfrector  may  request  a  waiver 
from  the  Deputy  Administrator.  Multi- 
Family  Housing,  to  the  requirement  that 
applicants  must  be  in  compliance  with 
existing  workout  plans  for  a  minimum 
of  6  months.  One  commentor  noted  that 
this  paragraph  was  inconsistent  with 
existing  Agency  policy,  which  gives  the 
State  IKrector  the  authority  to  grant  this 
waiver.  This  was  an  oversight;  we  have 
changed  the  appropriate  paragraph  to  be 
consistent  widi  this  policy.  The  second 
commentor  suggested  that  good  kith 
'borrowers  be  allowed  to  request  a 
waiver  themselves.  We  believe  the 
decision  to  request  a  waiver  should  be 
made  by  the  Agency:  good  feith 
borrowers  should  wori^  with  their  local 
RHS  servicing  official,  who  may  request 
a  waiver  from  the  State  Director  when 
dmunstances  warrant 

One  commentor  felt  the  Agency 
included  items  in  the  list  of  bir  housing 
violations  that  were  not  found  in  the 
Fair  Housing  Act  and  siiggested 
eliminating  the  Faif  Housing  provisions. 
The  same  commentor  foimd  certain 
statements  to  be  vague  and  asked  for  a 
definition  of  several  phrases,  including 
"unusual  dicumstances",  "in 
compliance  with  requirements  of 
wirinHng  debts",  "unacceptable 
compliance  reviews",  and  "acting  in 
good  frdth".  Two  commentors  submitted 
language  they  felt  would  accomplish  the 
Agency's  purpose  and  be  "defensible". 


The  suggested  language  omits  the  6- 
month  compliance  period  for  bomwers 
with  workout  plans  and  instead  requires 
only  that  an  approved  workout  plan  be 
in  place;  it  also  changes  the  provision 
that  bonowers  with  serious  violations 
will  not  be  considered  eligible  to  a 
provision  that  applicants  or  principals 
who  had  been  debarred  are  eligible  if 
the  debarment  period  has  expired. 

We  have  made  several  changes  to  this 
section  based  on  the  comments  we 
received.  The  suggested  wording 
regarding  debarment  has  been  included 
but  modified  to  state  that  applicants 
who  had  been  debarred  but  whose 
debarment  period  has  expired  will  be 
considered  for  eligibility,  subject  to  all 
eligibility  requirements.  We  have 
retained  our  requirement  for  the  6- 
month  compliance  period  to  help 
ensure  the  applicant  is  complying  with 
the  terms  of  the  workout  plan  and  not 
merely  signing  a  token  plan  in  order  to 
meet  eligibility  reqturements.  We  have 
further  defined  "in  compliance  with 
existing  debts."  "unusual 
circumstances."  and  "acted  in  good 
feith."  The  paragraph  on  civil  rights 
violations  has  been  revised  to  specify 
that  the  applicant  and  principals  must 
be  in  compliance  with  the  Civil  Rights 
Act  of  1964,  in  accordance  with  their 
Assurance  ^reement.  Form  RD  400-4. 

2.  Section  1944.213(f)(3).  "Build  and 
fill"  policies. 

Because  of  the  loan  processing 
changes  required  by  the  Act.  the 
proposed  language  in  section 
1944.213(f)(3)  regarding  preapplications 
and  applications  was  not  adopted  in 
this  rule.  One  commentor  expressed  the 
opinion  that  the  build  and  fiU 
provisions  should  not  apply  if  there  was 
no  similarify  between  the  proposed 
units  and  existing  units  in  type  or  kind, 
for  example,  family  units  versus  elderly, 
1-and  2-bedroom  units  versus  3-and  4- 
bedroom  units.  We  considered  this 
suggestion:  however,  regardless  of  tjrpe 
or  size  units,  we  believe  it  is  necessary 
to  assess  the  impact  of  newly  developed 
units  on  the  existing  housing  supply  . 
before  authorizing  additional  units.  For 
example,  newly  developed  units  may 
create  vacancies  in  existing  single  or 
multi-family  units  that  meet,  or  partially 
meet  the  housing  needs  of  the 
community.  Therefore,  no  changes  have 
been  made  to  this  policy. 

3.  Section  1944.215(n),  establishing 
profit  base  on  initial  investment  has 
been  revised  to  include  provisions 
pertaining  to  low-income  housing  tax 
credit  (LIHTC)  syndication  proceeds. 

4.  Sfiction  1944.215(x)  has  bwn  added 
to  require  the  RHS  servicing  official  to 
complete  Form  RD  2006-38.  "Qvil 
Rights  Impact  Analysis  Certification,"  to 


ensure  compliance  with  the  civil  rights 
policy  of  the  Rural  Development 
mission  area. 

5.  Section  1944.231.  Several  revisions 
were  proposed  to  this  section  but  have 
not  been  adopted  in  this  rule  beouise  of 
the  changes  in  loan  processing 
procedures  required  by  the  Act 

6.  Section  1944.233.  Participation 
with  other  funding  sources. 

Ten  comments  were  received  on  this 
section.  No  commentors  opposed  this 
section  but  several  changes  were 
recommended: 

Three  commentors  felt  we  should  not 
require  a  miniiniiin  amoimt  of  RHS 
participation.  Two  of  these  felt  the 
Agency  should  be  as  flexible  as  possible 
and  should  determine  the  amoimt  of  the 
loan  on  a  case  by  case  basis;  one  felt  it 
was  in  the  "best  interest  of  the 
government"  for  RHS  to  provide  the 
minimum  funds  necessary. 

We  carefully  weighed  tne  pros  and 

cons  of  establishing  a  fninininm  RHS 

funding  level  for  participation  loans.  A 
major  consideration  is  whether 
sufficient  RHS  rental  assistance  (RA) 
wall  be  available  for  the  large  nimiba'  of 
participation  loans  that  could  be 
developed  wdthout  a  miniTniim  rhS 
funding  level.  Nevertheless,  we  want  to 
encourage  and  participate  in  as  many 
jointiy-frmded  proposals  as  possible. 
Therefore,  each  state  will  be  responsible 
for  determining  the  amount  of  lUlS  loan 
funds  and  RA  that  can  be  provided  for 
participation  loans,  based  on  the 
Agency's  funding  priorities,  the  state's 
funding  and  RA  levels,  and  the  amount 
of  assistance  needed  to  make  the 
participation  loan  feasible.  If  RHS  RA  is 
to  be  provided.  RHS  loan  participation 
must  equal  at  least  ten  pocent  of  the 
TDC  unless  an  exception  is  granted  to 
allow  a  lower  percentage  of 
participation  by  the  Administrator  or 
Deputy  Administrator  for  Housing  in 
accordance  with  §1944.240.  No 
preference  will  be  given  to  participation 
loans,  and  all  loans  must  be  processed 
in  accordance  with  Agency  r^ulations 
and  funding  priorities. 

Two  commentors  noted  that  the 
proposed  provisions  regarding  RA  for 
participation  loans  in  this  section  were 
inconsistent  with  existing  Agency 
policy,  which  stipulates  that,  where  aU 
units  require  RA,  the  RHS  loan  must 
equal  at  least  50  percent  of  TDQ  where 
all  units  do  not  require  RA.  the  RHS 
loan  must  equal  at  least  25  percent  and 
the  RA  provided  will  be  conunensurate 
with  RHS'  loan  participation  (for 
example,  if  RHS  is  providing  40  percent 
of  the  funds,  no  more  than  40  percent 
of  the  units  may  receive  RA).  RA  has 
been  distributed  this  FY  based  on 
existing  policy;  however,  beginning  in 


FY  1997,  RA  will  be  distributed  in 
accordance  with  $1944.233.  wdiich 
provides  that  RHS  RA  can  be  provided 
on  any  unit  where  die  debt  service  does 
not  exceed  what  it  would  have  been  if 
RHS  provided  fall  fin»nring^  up  to  tfa*  . 
RA  limits  estiblished  annuaUy  in  RD 
Instruction  1940-L. 

Several  ccnnmentors  felt  that 
additional  guidance  was  needed  on 
security  requirements  for  participation 
loans;  one  commentcx^  ofiEered 
suggestions  for  guidelines  based  on 
recent  experience  with  jointly  fimded 
Community  Facility  projects.  As  a 
result  we  have  added  additional 
guidance  to  this  section. 

We  have  added  a  paragraph 
designated  "Design  requirements."  to 
ensure  that  complexes  conwly  with  the 
provisions  of  §1944.215  and  §1944.222 
and  that  any  nonessential  fiicilities 
permitted  under  this  section  are 
designed  and  operated  with  appropriate 
safeguards  for  tenant  health  and  s^iety. 

7.  Exhibit  A-7.  section  ILA.  Addition 
of  a  requirement  in  Exhibit  A-7  that  the 
Market  Study  address  need  and  demand 
for  both  family  and  elderly  households 
and  the  applicant's  loan  proposal  reflect 
the  greater  need. 

Four  commentors  supp<Hted  this 
requirement  three  opposed  it  Those 
who  opposed  this  measure  felt  that  the 
applicant  should  have  a  choice  if  there 
was  a  need  for  both  types  of  housing. 
One  commentor  stated  that  demand  will 
almost  always  be  greatra  for  families 
and  that  littie,  if  any.  elderly  housing 
wiU  be  built  if  this  requirement  is 
implemented,  leaving  the  elderly  no 
choice  but  to  live  in  family  complexes 
although  they  often  do  not  wish  to  do 
so. 

Aftn  considering  the  arguments  on 
both  sides,  we  are  adopting  this  meesure 
with  the  following  modifications:  First, 
we  believe  the  community  should  be 
aware  of  the  results  of  the  market 
analysis  in  all  cases,  including  the 
analyst's  recommendations  regarding 
project  type  mid  size.  We  have  revised 
exhibit  A-7  to  advise  that  the  applicant 
will  make  available  to  the  community 
the  market  studjr's  conclusions 
regarding  need  and  demand  in  the 
community  and  recommendations 
r^arding  number  of  units,  t3rpe  and 
number  of  bedrooms.  This  does  not 
require  the  release  of  the  market  study 
in  its  entirety.  Second,  vre  have  revised 
"greater  need"  to  "greater  proportionate 
need",  that  is.  the  share  or  percentage  of 
the  community's  total  rental  units  that 
are  designated  for  the  elderly  will  be 
compared  to  the  community's  share  of    ^ 
eld^y  households,  and  the  share  of 
total  rental  units  Cor  femilies  will  be 
compared  to  the  share  of  femily 
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households  in  the  commimity.  Third, 
the  applicant's  proposed  complex  type 
must  reflect  the  greater  proportionate 
need  of  the  community.  (For  mixed 
complexes,  the  unit  mix  must  reflect  the 
proportionate  need  of  family  and  elderly 
hotueholds.)  In  unusual  circumstances, 
an  exception  may  be  granted  to  this 
requirement  by  the  State  Director  if  at 
least  one  of  the  following  conditions  is 
met:  the  community's  housing  plan 
indicates  that  the  commimity's  greater 
immediate  need  is  for  the  complex  type 
of  the  smaller  proportionate  need  and 
the  plan  includes  a  specific  proposal  to 
address  the  housing  needs  of  the  other 
household  type;  the  complex  has  the 
support  of  a  public  community  forum 
represented  by  diverse  interests;  or  the 
units  are  needed  because  of  an 
emergency  or  hardship  situation,  for 
example,  a  loss  of  housing  caused  by  a 
natural  disaster.  The  circumstances  for 
the  exception  must  be  clearly 
docimiented  in  the  casefile. 

8.  Exhibit  A-7,  section  ILG.  Use  of  a 
mariwt  survey  to  establish  market 
feasibility  on  a  case-by-case  basis  for 
proposals  of  12  or  fewer  units. 

l^ree  commentors  supported  this 
change;  three  opposed  it  One 
commentor  who  supported  the  revision 
recommended  that  this  authority  be 
limited  to  loan  requests  meeting  specific 
conditions  or  bom  small  nonprofit 
applicants.  Those  who  opposed  this 
option  believe  a  professional  market 
study  is  needed  in  all  cases;  one 
commented  that  loan  quality  has 
improved  since  the  Agency  began 
requiring  professional  market  studies. 

Opinions  were  evenly  split  on  this 
issue,  with  good  arguments  for  both 
sides.  Because  this  change  is  optional 
for  each  State  and  requires  a  decision  on 
a  case-by-case  basis  under  specific 
conditions,  we  have  implemented  this 
provision. 

9.  Implementation  of  a  preliminary 
preapplication  stage  including  a 
preliminary  market  analysis,  or  a 
preliminary  market  analysis  only  (with 
an  otherwise  full  preapplication). 

Three  commentors  ravored 
implementing  both  a  preliminary 
preapplication  stage  and  market 
analysis;  one  commentor  favored  a 
preliminary  market  analysis  only;  twro 
opposed  either  option;  two  commentors 
did  not  give  an  opinion  (one  wanted 
more  information  and  fish  little  was 
saved  from  the  existing  process,  the 
other  stated  that  if  a  preliminary  market 
analysis  is  implemented,  a  site  visit 
shoiUd  be  required).  The  arguments  for 
continuing  to  require  a  full 
preapplication  and  market  analysis  were 
compelling:  (1)  As  much  information,  if 
not  mora,  is  requirad  to  reject  a  proposal 


as  to  authorize  it;  if  rejected,  it  would 
be  very  difficult  to  defend  the  Agency's 
decision  based  on  preliminary 
information  only;  (2)  Since  two  Agency 
reviews  would  be  required  (preliminary 
and  full),  the  processing  time  would  not 
be  shortened;  and  (3)  If  a  full  market 
study  is  requested  at  a  later  time,  it 
impUes  a  decision  has  been  made  and 
it  would  be  more  difficult  than  ever  to 
reject  based  on  market  feasibility. 

Becaiise  of  the  valid  concerns  of  those 
opposing  this  change  and  because  there 
is  no  appreciable  time  savings,  we  are 
not  implementing  either  option  at  this 
time.  In  addition,  with  the  low  volume 
of  new  loan  requests  because  of  reduced 
funding  levels  and  the  backlog  of 
approved  proposals,  implementation  of 
a  simplified  application  process  would 
not  result  in  significant  savings  to  either 
the  public  or  RHS. 

List  of  Subjects  in  7  CFR  Part  1M4 

Administrative  practice  and 
procedure,  Aged,  Handicapped,  Loan 
programs — housing  and  conmiunity 
development,  Low  and  moderate 
income  housing.  Mortgages,  Nonprofit 
organizations.  Rent  subsidies.  Rural 
areas. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART1944-HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Avthority:  5  U.S.C  301;  42  U.S.C  14«0. 

Subpart  E— Rural  Rental  and  Rural 
CooparaUva  Housing  Loan  PoNciaa, 
Prooaduras,  and  Authorizatlona 

2.  Section  1944.211  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)  and  adding  par^raph 
(aXlS)  to  reaid  as  foUows: 

f  1944^  1    ENgMllty  requtramaiils. 

(a)  •  •  • 

(2)  Be  unable  to  obtain  the  necessary 
credit  &x>m  private  or  cooperative 
sources  on  terms  and  conditions  that 
allow  establishment  of  rent  or 
occupancy  charges  within  the  payment 
ability  of  eligible  tenants  or  members. 
•        •        •        •        • 

(15)  Meet  the  following  reqtiirements 
if  the  applicant,  including  the 
principals,  has  prior  or  existing  RHS 
debts  and  is  applying  for  a  new  or 
subsequent  loan  or  requesting 
incentives  to  preclude  prepayment 
Applicants  who  do  not  meet  these 
requirements  will  be  rejected  for  foilure 
to  meet  the  applicaUe  provisions  of  this 
section,  as  well  as  §  1965.213(c)(2Xi)  of 


subpart  E  of  part  1965  of  this  chapter, 
if  applicable. 

(0  The  applicant,  including  the 
principals,  must  be  in  compliance  with 
existing  debts  in  accordance  with  all 
legal  and  regulatory  requirements  and 
agreements,  including  the  Promissory 
Note,  Loan  Agreement,  and  mortgage, 
all  applicable  local,  state,  and  federal 
laws,  and  must  provide  regular  financial 
and  other  reqiiired  reports  within 
reqiiired  timeframes;  or,  if  the  applicant 
foils  to  meet  any  of  these  requirements, 
has  an  approved  workout  plan  in  efiect 
that  meets  the  provisions  of  paragraph 
(a)(15Hii)  of  th^  section. 

(ii)  An  applicant  or  principal  with  an 
approved  workout  plan  in  efiect  to 
correct  deficiencies  in  an  existing  RHS 
debt  may  be  considered  for  eligibility  if 
the  applicant  or  principal  has  been  in 
compliance  with  the  provisions  of  the 
workout  plan  for  6  months.  The  State 
Director  may  waive  this  requirement  for 
borrowers  who  have  acted  in  good  faith 
but  are  in  noncompliance  through 
circimistances  beyond  their  control, 
including  substantial  local  economic 
downturn,  natural  disaster,  assuming 
responsibility  for  a  troubled  loan 
through  substitution  of  the  general 
partners,  or  assuming  a  loan  with  an 
existing  workout  plan. 

(iii)  Applicants  and  principals  must 
be  in  compliance  with  the  provisions  of 
the  Qvil  Rights  Act  of  1964  (in 
accordance  with  their  Form  RD  40O-4, 
"Assurance  Agreement")  and  all  other 
civil  rights  laws.  If  the  Agency  has 
reasonable  grounds,  based  on  a 
substantiated  complaint,  the  Agency's 
own  investigation,  or  otherwise,  to 
believe  that  the  representaUons  of  an 
applicant  or  borrower  as  to  civil  rights 
compliance  are  in  some  material  respect 
untrue  or  are  not  being  honored, 
assistance  may  be  deferred  or  denied. 

(iv)  Applicants  or  principals  who 
have  been  debarred  but  whose 
debarment  period  has  expired  will  be 
considered  for  eligibility  subject  to  all 
reouirements  of  tUs  section. 

(v)  Applicants,  including  principals, 
who  have  been  determined  ineligible  by 
one  state  may  not  be  determined  eligible 
by  another  State  until  the  problems  have 
been  corrected  or  workout  plans  are  in 
effect  in  all  States  in  which  the 
applicant  or  principal  is  operating. 


11944^2   [Amemtodl 

3.  Section  1944.212  is  amended  by 
adding  the  words  "purchase  and"  after 
the  word  "such"  in  the  introductory  text 
of  paragraph  (b). 

4.  Section  1944.215  is  amended  by 
revising  paragraphs  (n)(l)  and  (n)(2)  and 
AHi4ing  paragraph  (x)  to  read  as  follows: 


{1944.215   Special  conditions. 

(n)  •  •  • 

(1)  Cash  contributions  made  by  the 
applicant  from  the  applicant's  own 
resources,  which,  when  added  to  the 
loan  and  grant  amoimts  from  all 
sources,  do  not  exceed  the  security 
value  of  the  project  Proceeds  received 
by  the  applicant  from  the  syndication  of 
low-income  housing  tax  credits  (LIHTC) 
and  contributed  to  the  project  may  be 
considered  funds  from  the  applicant's 
own  resources  for  the  portion  of  the 
proceeds  which  exceeds: 

(i)  the  allowable  developer's  fee 
determined  by  the  State  Agency 
administering  the  LIHTC,  and 

(ii)  the  amounts  expected  to  be 
contributed  to  the  transaction,  as 
determined  by  the  State  Agency 
administering  the  LIHTC. 

(2)  The  value  of  the  building  site  or 
essential  related  focilities  contributed  by 
the  applicant  up  to  the  amount  which, 
when  added  to  the  loan  and  grant 
amounts  from  all  sources,  is  not  in 
excess  of  the  security  value  of  the 
project.  An  appraisal  %vill  be  completed 
in  accordance  with  applicable  RHS 
regulations.  Value  of  the  applicant's 
contribution  will  be  determined  on  an 
"as  is"  basis  less  liens  against  the 
property. 

(x)  Civil  Rights  Impact  Analysis.  It  is 
the  policy  within  the  Rural 
Development  mission  area  to  ensure 
that  the  consequences  of  any  proposed 
project  approval  do  not  negatively  or 
disproportionately  affect  program 
beneficiaries  by  virtue  of  race,  color, 
sex,  national  origin,  religion,  age, 
disability,  or  marital  or  fi»Tniii««l  status. 
To  ensure  compliance  with  these 
objectives,  the  RHS  approval  official 
will  complete  Form  RD  2006-38.  "Qvil 
Rights  Impact  Analysis  Certification." 

5.  Section  1944.221  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

11944.221    Security. 

(a)  Mortgage.  Each  loan  will  be 
secured  in  a  manner  that  adequately 
protects  the  financial  interest  of  the 
Government  A  first  mortgage  will  be 
taken  on  the  property  purchased  or 
improved  with  the  loan,  except  as 
indicated  in  paragraphs  (a)(1)  and  (a)(3) 
of  this  section  and,  for  projects  that  are 
funded  joindy  by  RHS  and  other 
sources,  as  indicated  in  §1944.233(0- 
•        •        •        •        • 

6.  Section  1944.233  is  added  to  read 
as  follows: 


11944.233    Participalion  with  other  fundhtg 


In  order  to  develop  the  mavimiiin 
number  of  affordable  housing  units  and 
promote  partnerships  with  states,  local 
communities,  and  other  partners  with 
similar  housing  goals,  RHS  participation 
loans  are  encouraged. 

Apartment  complexes  developed  with 
participation  funds  may  serve  lower 
income  households  exclusively  (RHS 
very-low  and  low  income-eligible 
households;  LIHTC  income-eligible 
households)  or  may  be  marketed  to 
households  with  mixed  incomes.  The 
following  will  apply: 

(a)  IU&  loan  ana  rental  assistance 
.  (RA)  participation. 

(1)  RHS  may  participate  with  loan 
funds  only,  or  with  both  RA  and  loan 
funds,  as  provided  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section. 

(2)  If  RHS  RA  is  being  provided,  RHS 
loan  participation  should  equal  at  least 
ten  percent  of  the  project's  total 
development  cost  unless  authorization 
for  a  lower  percentage  of  participation  is 
obtained  from  the  National  Office  in 
accordance  with  §1944.240. 

(3)  RHS  RA  may  be  provided  on  any 
unit  where  the  dcA>t  service  does  not 
exceed  what  the  debt  service  would 
have  been  on  that  unit  if  RHS  provided 
full  financing  The  number  of  RHS  RA 
units  available  for  participation  loans  is 
limited  and  established  annually 
through  subpart  L  of  part  1940  of  this 
chapter. 

(b)  General  conditions. 

(1)  The  number  of  units  that  will 
serve  RHS  income-eligible  tenants  must 
equal  or  exceed  the  niunber  of  units 
financed  by  RHS,  determined  by 
dividing  the  RHS  loan  amount  by  the 
State's  average  new  construction  cost 

(2)  The  total  funds  provided  by  all 
sources  may  not  exceed  what  is 
necessary  to  make  the  project  feasible  in 
accordance  with  §1944.213(a). 

(3)  The  total  debt  from  all  sources  is 
limited  to  the  State  Director's  loan 
approval  authority  unless  written 
authorization  is  obtained  from  the 
National  Office  in  acctndance  with 
§1944.213(b). 

(4)  The  con^lex  will  be  operated  and 
managed  in  compliance  with  RHS 
requirements  and  regulations. 

(5)  If  Low  Income  Housing  Tax 
Credits  are  anticipated  on  a  proportion 
of  imits  higher  than  the  percentage 
receiving  RA  or  similar  tenant  subsidy, 
the  mariwot  study  must  cleariy  reflect  a 
need  and  market  for  units  without  deep 
subsidy.  It  is  not  the  intent  of  RHS  to 
provide  servicing  RA  in  the  future  nor 
can  RHS  provide  RA  on  units  which 
have  a  deiit  service  higher  than  those  if 
RHS  had  provided  fiill  finanring 


(c)  Design  requirements.  Complexes 
must  comply  with  the  provisions  of 
§§1944.215  and  1944.222. 

(1)  Design  features  such  as  patios  or 
balconies,  washera  and  dryers,  and 
garbage  disposals  may  be  included  if 
they  are  customary  for  the  area  and 
needed  for  marketability. 

(2)  Mixed  income  complexes  may 
include  nonessential  common  fociUties 
such  as  swimming  pools  provided: 

(i)  The  facility  is  not  financed  with 
RHS  funds, 

(ii)  The  complex  is  able  to  support  the 
facility's  operating  and  maintenance 
costs  through  collection  of  a  user  fee 
from  tenants  who  subscribe  to  the 
service,  and 

(iii)  "The  facility  is  designed  and 
operated  with  appropriate  safeguards  for 
tenant  health  and  safety. 

(d)  Borrower  contribution  and  return 
on  investment. 

(1)  The  minimum  required  borrower 
contribution  will  be  based  on  the  RHS 
loan  amoimt  and  determined  in 
accordance  with  §1944.213(b). 

(2)  For  limited  profit  borrowers, 
additional  fimds  exceeding  the 
minimum  required  contribution  that  are 
provided  from  the  borrower's  own 
resources  (not  loans  or  grants  from  other 
sources)  may  be  included  in  the 
borrower's  initial  investment  for 
purposes  of  determining  return  on 
investment,  as  provided  in 
§1944.215(n). 

(3)  A  loan  from  the  boiroww  to  the 
project  may  be  considered,  provided  the 
loan  propcoal  meets  all  conditions  of 
this  section  and  the  loan  to  the  project 
is  from  the  borrower's  own  resources. 
LIHTC  proceeds  may  be  considered  the 
borrower's  own  resources  as  provided  in 
§1944.215(n)(l). 

(e)  Reserve  requirements.  RHS  reserve 
requirements  (the  aimual  reserve 
requirement  and  the  fiilly  funded 
reserve  amount)  will  be  determined  on 
a  case-by-case  basis,  taking  into 
consideration  the  nserve  requirements 
of  the  other  participating  lenders,  so 
that  the  aggregate  fully  funded  reserve 
amount  established  by  RHS  and  the 
other  lenders  equals  at  least  10  percent 
of  the  project's  total  development  cost 
(TDC)  or  appraised  value,  whichever  is 
greater.  For  example,  if  the  other  lenders 
do  not  have  reserve  requirements,  RHS 
Mrill  establish  its  reserve  requirements  to 
meet  the  full  aggregate  amoimt  (at  least 
10  percent  of  the  TDC  or  appraised 
value  of  the  project,  whichever  is 
greater),  regardless  of  the  RHS  loan 
amount  On  the  other  hand,  if  the  other 
lenders  have  aggregate  reserve 
requirements  equal  to  or  higher  than  the 
minimum  10  percent  of  TDC  or 
appraised  value  required  by  RHS.  and 
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the  amount  is  sufficient  to  meet  project 
needs  based  on  its  capital  improvement 
plan,  it  may  not  be  necessary  for  RHS 
to  establish  additional  reserve 
requirements.  Reserve  requirements  and 
procedures  for  reserve  withdrawals 
should  be  agreed  upon  by  all  lenders 
and  included  in  the  intercreditor  or 
participation  agreement  referenced  in 
paragraph  (g)  of  this  section. 

(f)  Secxuity  requirements. 

(1)  RHS  will  take  a  first  or  parity  lien 
in  all  in«tnnr««  where  the  Agency's 
participation  is  50  percent  or  more. 

(2)  If  RHS  participation  is  less  than  50 
percent,  every  effort  should  be  made  to 
obtain  a  parity  lien  position.  If  a  parity 
lien  cannot  be  negotiated,  an  exception 
may  be  requested  to  accept  a  second 
lien  position  in  accordance  with 
§1944.240.  The  State  Director  will 
submit  requests  to  accept  a  second  lien 
position  to  the  Deputy  Administrator, 
Multi-Family  Housing  with  comments 
and  recommendations. 

(3)  RHS  will  take  a  first  lien  on  project 
revenue  from  rent  or  occupancy 
payments:  RHS,  State,  or  private  RA 
payments;  and  operating  and  reserve 
accounts. 

(g)  Participation  agreement.  RHS  will 
enter  into  a  participation  (or 
intercreditor)  agreement  with  the  other 
lenders  that  clearly  defines  each  party's 
relationship  and  responsibilities  to  the 
others. 

7.  Section  1944.234  is  added  to  read 
as  follows: 

11944.234    Actkms  prior  to  loan  approval. 
Prior  to  loan  approval  the  application 
will  be  reviewed  for  continued 
eligibility.  The  applicant  may  be 
required  to  submit  updated  information 
at  that  time. 

8.  Exhibit  A-7  of  subpart  E  is 
amended  in  paragraph  I.H.  by  revising 
the  words  "preapplication  package"  to 
read  "loan  request";  and  by  revising 
paragraph  LE.  and  section  II;  and  by 
adding  a  new  paragraph  OLD.  to  read  as 
follows: 

EXHDTTS  TO  SUBPART  E 


Exhibit  A-7— InfonnatioD  To  Be 
SabniittBd  With  a  Loan  Request  For  a 
Rural  Rental  Housing  (RRH)  or  a  Rural 
Cooperative  Housing  (RCH)  Loan 


E.  Evidence  Conceming  the  Test  for  Other 
Credit — Applicants  must  be  unable  to  obtain 
other  credit  at  rates  and  terms  that  will  allow 
a  unit  rent  or  occupancy  cfaaige  within  the 
payment  ability  of  the  occupants.  Based  upon 
a  review  of  the  applicant's  financial 
condition,  tlie  servicing  official  may  require 


the  applicant  to  provide  documentation 
regarding  the  availability  of  other  credit 

•         •         •         •         * 

n.  Need  and  demand. 

A.  Economic  justification,  the  number  of 
units,  and  the  type  of  fiu:ility  (bmily,  elderly, 
congregate,  mixed,  group  home,  or 
cooperative)  will  be  based  on  the  housing 
need  and  demand  of  eligible  prospective 
tenants  or  members  who  are  permanent 
residents  of  the  community  and  its 
surrounding  trade  area.  Since  the  intent  of 
tlie  program  is  to  provide  housing  for  the 
eligible  permaaent  residents  of  the 
community,  temporary  residents  of  a 
community  (such  as  college  students  in  a 
collage  town,  military  personnel  stationed  at 
a  military  installation  within  the  trade  area, 
or  others  not  claiming  their  current  residence 
as  their  legal  domicile)  may  not  be  included 
in  determining  need  and  project  size. 
Similarly,  homeowners  may  not  be  included 
in  determining  need  and  project  size.  The 
market  study  must  Include  a  discussion  of 
the  current  marlcet  for  single  £unily  houses 
and  how  sales,  or  the  lack  of  sales,  will  afiiBct 
the  demand  for  elderly  rental  units.  The 
market  study  may  discuss  how  elderly 
homeowners  may  reinforce  the  need  for 
rental  housing,  but  only  as  a  secondary 
market  and  not  as  the  primary  market.  The 
market  study  must  assess  need  and  demand 
for  both  bmily  and  elderly  renter 
households.  The  conclusions  of  the  market 
study  must  be  provided  to  the  community  by 
the  applicant,  through  direct  contact  with 
community  officials  whenever  possible.  The 
type  of  complex  (Esmily ,  elderly,  etc.)  that  is 
proposed  by  the  applicant  must  reflect  the 
greater  proportionate  need  and  demand  of 
the  commimity,  that  is,  the  share  or 
percentage  of  the  community's  total  rental 
units  that  are  designated  for  the  elderly  will 
be  compared  to  the  community's  share  of 
elderly  households,  and  the  share  of  total 
rental  units  for  families  tvill  be  compared  to 
the  share  of  {amily  households  in  the 
community.  (For  mixed  complexes,  the  unit 
mix  must  reflect  the  proportionate  need  of 
each  household  type.)  In  unusual 
circumstances,  where  there  is  a  compelling 
need  for  a  complex  type  that  does  not 
represent  the  greater  proportionate  need  (i.e., 
bmily  vs.  elderly  need),  the  State  Director 
may  consider  granting  an  exception  to  this 
requirement  At  least  one  of  the  foUovring 
conditions  must  be  met  in  order  to  consider 
an  exception:  the  community's  or  State's 
housing  plan  indicates  that  the  greater 
immediate  need  is  for  the  complex  type  of 
the  smaller  proportionate  need  and  the  plan 
includes  a  specific  proposal  to  address  Uie 
)iousing  needs  of  the  other  household  type; 
the  complex  has  the  support  of  a  public 
community  forum  represented  by  diverse 
interests:  or  the  units  are  needed  due  to  an 
emergency  or  hardship  situation,  for 
example,  a  loss  of  housing  caused  by  a 
natural  disaster.  The  circumstances  for  the 
exception  must  be  documented  in  the 
casefile.  The  bedroom  mix  of  the  proposed 
units  must  reflect  the  need  in  the  market  area 
based  on  renter  household  size  and  the 
bedroom  mix  of  existing  units.  Market 
fiaasibiUty  for  the  proposed  units  will  be 
determined  by  RHS  based  on  the  market 


information  provided  by  the  applicant 
(requirements  are  described  in  section  D.E.  of 
this  exhibit),  RHS'  knowledge  of  the  maricet 
area  and  judgment  concerning  the  need  for 
new  units,  RHS'  experience  with  the  housing 
market  in  the  State  and  local  area,  and  the 
U.S.  Department  of  Ifousing  and  Urban 
Development's  (HlJD's)  or  similar  lender's 
analysis  of  market  fsasibitity  for  the  proposed 
units. 

B.  The  applicant  must  provide  a  schedule 
of  the  proposed  rental  or  occupancy  rates 
and,  for  congregate  housing  proponls,  a 
separate  schBdule  Usting  the  proposed  cost  of 
any  nonshelter  service  to  be  provided. 

C  For  proposals  where  the  applicant  is 
requesting  Low-Income  Housing  Tax  Credits 
(LDITC),  the  applicant  must  provide  the 
number  of  UHTC  units  and  the  maximum 
LIHTC  incomes  and  rents  by  unit  size.  This 
information  will  determine  the  levels  of 
incomes  in  the  maricet  area  which  udll 
support  the  basic  rents  while  also  qualifying 
the  borrower  for  tax  credits. 

D.  For  Rural  Cooperative  Housing  (RCH) 
proposals,  market  feasibility  will  be 
evidenced  by  tlie  names  and  addresses  of 
prospective  members  who  have  definitely 
affirmed  their  intention  of  becoming 
cooperative  members  in  the  proposed  project 
In  the  event  some  persons  caimot  be  accepted 
for  membership  for  financial  or  other 
reasons,  the  cooperative  should  obtain  more 
names  than  the  number  of  proposed  units  in 
order  to  assure  adequate  feasibility  coverage. 
Exhibit  A-4  of  this  subpart  contains  a 
Cooperative  Housing  Survey  form  which  may 
be  lued  for  this  purpose. 

E.  For  Rural  Rental  Housing  (RRH) 
proposals,  except  as  permitted  by  section  IL 
G.  of  this  exhibit,  a  professional  market  study 
is  required.  The  qualifications  of  the  person 
preparing  the  market  study  should  include 
some  housing  or  demographic  experience. 
The  following  requirements  apply: 

(1)  A  table  of  contents,  the  analyst's 
statement  of  qualifications,  and  a 
certification  of  the  accuracy  of  the  study 
must  be  included. 

(2)  Mariset  analysts  must  affirm  that  they 
will  receive  no  fees  which  are  contingent 
upon  approval  of  the  project  by  RHS,  before 
or  after  the  fact,  and  that  they  will  have  no 
interest  in  the  housing  project.  An  analyst 
with  an  identity  of  interest  with  the 
developer  will  need  to  fully  disclose  the 
nature  of  the  identity. 

(3)  The  analyst  must  personally  visit  the 
market  area  and  project  site  and  must  certify 
to  same  in  the  market  study.  Failure  to  do  so 
may  result  in  the  denial  of  further 
paitici{Mtion  by  the  analyst  in  the  Section 
515  program. 

(4)  A  detailed  study  based  upon  data 
obtained  hom  census  reports,  state  or  county 
data  centera,  individual  employers,  industrial 
directories,  and  other  sources  of  local 
econopiic  and  housing  information  such  as 
newspapera,  realtors,  apartment  ownen  and 
managen,  community  groups,  and  chamben 
of  commerce  is  required.  Exhibit  A-8  of  this 
subpart  details  the  specific  infiwmation 
which  profisssional  market  studies  are 
required  to  provide.  The  study  must  be 
presented  in  clear,  undentandable  language. 
Negative  as  well  as  positive  market  trends 


must  be  disclosed  and  discussed.  Statistical 
data  must  be  accompanied  by  analytical  text 
which  explaiiu  the  data  and  its  significance 
to  the  proposed  housing.  Mathematical 
calculations  must  be  expressed  in  actual 
numben  and  may  be  accompanied  by 
percentages.  Each  table  or  section  must 
identify  the  source  of  the  data.  A  brief 
statement  of  the  methodology  used  in  the 
study  should  be  included  in  the  foreword 
and  in  other  sections  where  necessary  for 
clarity.  RHS  personnel  will  utilize  the  market 
study  checklist  found  at  exhibit  A-12  of  this 
subpart  (available  in  any  Rural  Development 
office)  as  a  means  of  measuring  market  study 
credibihty.    . 
(5)  The  market  study  will  include: 

a.  A  oomplete  description  of  the  proposed 
site  and  its  location  with  respect  to  city 
boundary  lines,  residential  developments, 
employment  centera,  and  transportation:  the 
location  and  description  of  available  services 
and  facilities  and  their  distances  fiom  the 
site;  a  discussion  of  the  site's  desirability  and 
maricetohility  based  on  its  location  in  the 
community,  adjacent  land  uses,  traffic 
conditions,  air  or  noise  pollution,  and  the 
location  of  competitive  housing  imits;  and  a 
description  of  the  site  in  terms  of  its  size, 
accessibility,  and  terrain. 

b.  Pertinent  employment  data.  Including 
the  name  and  location  of  each  major 
employer  within  the  community  and  mariEet 
area,  its  product  or  service,  number  of 
employees  and  salary  range,  commute  times 
and  distances,  and  the  year  the  employer  was 
established  at  the  location.  If  income  data 


cannot  be  obtained  from  individual 
employen,  salary  information  tat  the 
community  can  be  obtained  from  the  state 
employment  commission. 

c.  Population  data  required  by  exhibit  A- 
8  of  this  subpart,  inclu<ung  poimlation 
figures  by  year,  number  and  percentage  of 
increase  or  decrease,  and  population 
characteristics  by  age. 

d.  Household  data  required  by  exhibit  A- 
8  of  this  subpart,  including  ntmiber  of 
households  by  yeu,  tenure  (owner  or  renter), 
age,  income  groups,  and  number  of  persons 
per  household. 

e.  Building  permits  issued  and  demolitions 
by  year  by  single  unit  dwelling  and  multiple 
unit  d%veUing.  In  noiueporting  jurisdictions, 
this  information  may  be  substituted  %vith  the 
number  of  requests  Sat  electric  service 
connections,  luunber  of  water  or  sewer 
hookups,  etc.,  obtained  from  local  supplien. 

f.  Housing  stock  by  tenure  and  vacancy 
rates  for  total  number  of  units,  one-unit 
buildings,  two-  or  nrare-unit  buildings, 
mobile  homes,  and  number  lurHng  some  or 
all  plumbing  fiudlities. 

g.  A  suorvey  of  existing  rental  housing  by 
name,  location,  year  built,  number  of  units, 
amenities,  bedroom  mix,  type  (bmily. 
eldoiy,  etc.).  rental  rates,  and  rental 
subsidies  if  any. 

h.  A  projection  of  housing  need  and 
demand  and  the  analyst's  recommendation 
for  the  number,  type,  and  size  of  units,  based 
on  the  number  of  RIIS  and  LIHTC  income- 
eligible  renter  households,  the  existing 
comparable  housing  supply  and  vacancy 


rates,  the  absorption  rote  of  recently 
completed  units,  the  number  of  cmnparable 
units  ciurentiy  proposed  or  under 
construction,  and  current  and  projected 
economic  conditions. 

F.  For  congregate  housing  proposals  with 
central  dining  area  or  housing  involving  a 
group  living  arrangement,  a  narrative 
statement  from  local,  state,  or  CBderal 
govonment  agencies  supporting  the  current 
and  long-range  need  for  the  t^litiw  in  the 
community  and  its  trade  area  is  required. 

G.  For  RRH  proposals  of  12  or  {Bwer  imits. 
the  State  Director  may  authorize  the  use  of 

a  market  survey  to  establish  market 
CBasil)Ility  on  a  case-by-case  basis.  This 
authority  may  be  used  when  there  is 
evidence  of  strong  market  demand,  for 
example,  very  low  vacancy  rates  and  long 
waiting  lists  in  existing  assisted  or 
comparable  rental  units.  The  casefile  must  be 
documented  accordingly.  Exhibits  A-2,  A-3. 
and  A-5  of  this  subpart  may  be  used  for  the 
market  survey. 

nL*  *  • 

D.  Appropriate  zoning  at  evidence  of 
copabihty  to  be  appropriately  zoned. 
•         •         •         •         • 

Dated:  May  1. 1997. 
JiULoBgTlMnpsoii. 
Under  Seaetaiy,  Rural  Development 
[FR  Doc.  97-11818  Filed  5-6-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Servte* 

None*  of  FuiMflng  Avallablllty  (NOFA) 
for  ttM  Soction  515  Rural  Rental 
Housing  Prograni 

AOENCY:  Rural  Housing  Service  (RHS). 

USDA. 

ACTION:  Notice. 


r:  This  NOFA  announces  the 
timeframe  to  submit  applications  for 
Section  515  Rural  Rental  Housing  new 
construction  loan  funds  and  Section  521 
Rental  Assistance  (RA).  This  document 
describes  the  following:  the  authority 
and  allocation  of  loan  funds  and  new 
construction  rental  assistance  (RA):  the 
application  process;  submission 
requirements;  and  areas  of  special 
emphasis  or  consideration. 
DATES:  The  closing  deadline  for  receipt 
of  applications  in  response  to  this 
NOFA  is  5:00  p.m.,  local  time  for  each 
Rural  Development  State  Office  on  Jime 
16,  997.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  In  particular,  applicants 
intending  to  mail  applications  must 
provide  sufficient  time  to  permit 
delivery  on  or  before  the  closing 
deadline  date  and  time.  Acceptance  by 
a  post  office  or  private  mailer  does  not 
constitute  delivery.  Facsimile  (FAX), 
COD,  and  postage  due  applications  will 
not  be  accepted. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  should  contact  the  Rural 
Development  State  Office  serving  the 
place  in  which  they  desire  to  submit  an 
application  for  rural  rental  housing  to 
receive  further  information  and  copies 
of  the  application  package.  Rural 
Development  will  date  and  time  stamp 
incoming  applications  to  evidence 
timely  receipt,  and,  upon  request,  will 
provide  the  applicant  with  a  written 
acknowledgment  of  receipt  A  listing  of 
Rural  Development  State  Offices,  their 
addresses,  telephone  nimibers.  and 
person  to  contact  follows: 

Rural  Development  State  Offices 

IMk  Tatephooe  namban  liitad  u«  not 
toU-frw. 

Alabama  State  Office.  Sterling  Center 
Office  Building.  4121  Carmichael 
Road.  Suite  601.  Montgomery.  AL 
36106-3683.  (334)  279-3455.  Jim 
Harris 

Alaska  State  Office.  800  West  Evergreen. 
Suite  201.  Palmer.  AK  99645,  (907) 
74S-2176,  Ron  Abbott 

Aiiaooa  State  Office.  Phoenix  Corporate 
Canter,  3003  N.  Central  Ave.,  Suite 


900.  Phoenix.  AZ  85012-2906.  (602) 

280-8755,  Steve  Jjingstaff 
Aricansas  State  Office,  700  W.  Capitol 

Ave.,  Rm.  5411.  Littie  Rock.  AR 

72201-3225.  (501)  324-8701,  Cathy 

Tones 
Califoroia  State  Office,  194  West  Main 

Street.  Suite  F,  Woodland,  CA  95695- 

2915.  (916)  668-2090.  Robert  P. 

Anderson 
Colorado  State  Office.  655  Parfist  Street. 

Room  ElOO,  Lakewood.  CO  80215. 

(303)  236-2801  (ext  122) ,  "Sam" 

Mitchell 

Connecticut— Served  by  Massachusetts 

State  Office 

Delaware/Maryland  State  Office.  5201 
South  Dupont  Highway,  PO  Box  400. 
Camden.  DE  19934-9998,  (302)  697- 
4314,  W.  Arthur  Greenwood 

Florida  State  Office.  4440  N.W.  25th 
Place.  PO  Box  147010.  Gainesville.  FL 
32614-7010.  (352)  338-3465.  Joseph 
P.Fritz 

Georgia  State  Office.  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Atiiens.  GA  30601-2768.  (706)  546- 
2164.  Wayne  Rogers 

Guam — Served  by  Hawaii  State  Office 
Hawaii  State  Office,  Room  311,  Federal 

Biiilding,  154  Waianuenue  Avenue, 

Hilo.  HI  96720,  (808)  933-3005, 

Abraham  Kubo 
Idaho  State  Office,  3232  Elder  Street. 

Boise,  ID  83705.  (208)  378-5627. 

Beverly  J.  Aslett 
Illinois  State  Office,  Illini  Plaza,  Suite 

103, 1817  South  Neil  Street, 

Champaign,  IL  61820,  (217)  398-5412 

(ext  256),  Bai^  L.  Ramsey 
Indiana  State  Office.  5975  Lakeside 

Boulevard,  Indianapolis.  IN  46278. 

(317)  290-3115,  John  Young 
Iowa  State  Office.  873  Federal  Building. 

210  Walnut  Street.  Des  Moines.  lA 

50309.  (515)  284-4493,  Bruce 

McGuire 
Kansas  State  Office.  1200  SW  Executive 

Drive,  PO  Box  4653,  Topeka,  KS 

66604.  (913)  271-2720,  Gary 

Shumakn 
Kentucky  State  Office,  771  Corporate 

Drive.  Suite  200,  Lexington.  KY 

40503.  (606)  224-7325,  Paul  Higgins 
Louisiana  State  Office,  3727 

Government  Street,  Alexandria.  LA 

71302.  (318)  473-7950.  Yvonne  R. 

Emerson 
Maine  Sute  Office,  444  Stillwater  Ave.. 

Suite  2.  PO  Box  405,  Bangor,  ME 

04402-0405,  (207)  990-9110.  Beverly 

A.  Stone 

Maryland — Served  by  Delaware  State 

Office, 

Massachusetts  State  Office,  451  West 

Street,  Amherst,  MA  01002,  (413) 

253-4327,  Donald  Colbum 
MicUgui  State  Office,  3001  Coolidge 

Road,  Suite  200,  East  Lansing.  MI 


48823.  (515)  337-6635  (ext  1608). 

Larry  Hammond 
Minnesota  State  Office.  410  AgriBank 

Building.  375  Jackson  Street.  St  Paul, 

MN  55101-1853,  (612)  290-3912, 

Randall  Hemmerlain 
Mississippi  State  Office,  Federal 

Building,  Suite  831. 100  W.  Capitol 

Street,  Jackson.  MS  39269.  (601)  965- 

4325,  Mike  Ladner 
Missouri  State  Office,  601  Business 

Loop  70  West,  Pariade  Center,  Suite 

235,  Columbia.  MO  65203.  (573)  876- 

0990.  Gary  Frisch 
Montana  State  Office.  Unit  1.  Suite  B, 

900  Technology  Blvd.,  Bozeman,  MT 

59715,  (406)  585-2515,  Marylou 

Falconer 
Nebraska  State  Office,  Federal  Building, 

room  308, 100  Centennial  Mall  N, 

Lincoln.  NE  68508.  (402)  437-5557, 

Byron  Fischer 
Nevada  State  Office,  390  South  Curry 

Street.  Carson  Qty.  NV  89703-5405. 

(702)  887-1222.  Jackie  J.  Goodnough 

New  Hampshire— Served  by  Vermont 
State  Office. 

New  Jersey  State  Office.  Tamsfield 

Plaza,  Suite  22,  790  Woodland  Road, 

Mt.  Holly,  NJ  08060.  (609)  265-3630. 

George  Hyatt.  Jr. 
New  Mexico  State  Office.  6200  JefEorson 

St.  NE,  Room  255,  Albuquerque.  NM 

87109,  (505)  761^944,  Carmen  N. 

Lopez 
New  York  State  Office,  The  Galleries  of 

Syraciise  441  S.  Saline  Street,  Suite 

357,  Syracuse,  NY  13202,  (315)  477- 

6419,  George  N.  Von  Pless 
North  Carolina  State  Office,  4405  Bland 

Road,  Suite  260,  Raleigh,  NC  27609, 

(919)  873-2062,  Eileen  Nowlin 
North  Dakota  State  Office,  Federal 

Building,  Room  208,  220  East  Rosser. 

PO  Box  1737,  Bismarck.  ND  58502, 

(701)  250-4771.  KaUiy  David 
Ohio  State  Office.  Federal  Building. 

Room  507,  5200  North  High  Street. 

Columbus,  OH  4321S-2477,  (614) 

469-5165,  Gerald  Amott 
Oklahoma  State  Office,  100  USDA,  Suite 

108,  Stillwater.  OK  74074-2654,  (405) 

742-1070.  Patsy  (kaumann 
Oregon  State  Office.  101  SW  Main.  Suite 

1410,  Portland,  OR  9724-2333.  (503) 

414-3350.  pilene  Davis 
Pennsylvania  State  Office.  One  Credit 

Union  Place.  Suite  330,  Hanisburg, 

PA  17110-2996.  (717)  782-4574.  Gary 

Rothrock 
Puerto  Rico  State  Office.  New  San  Jiian 

Office  Bldg..  Room  501, 159  Carlos  E. 

Cbardon  Street.  Hato  Rey.  PR  00018- 

5481.  (800)  766-5095  Ext  256, 

Lourdes  Colon 

Rhode  Island— Served  by  Massachusetts 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building.  1835 
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Assembly  Street.  Room  1007. 
Columbia,  SC  29201,  (803)  765-5690, 
Frances  S.  Kelley 

South  Dakota  State  Office,  Federal 
Building,  Room  308,  200  Fourth 
Street,  SW,  Huron,  SD  57350,  (605) 
352-1132,  Dwight  Wullweber 

Tennessee  State  Office,  Suite  300,  3322 
West  End  Avenue,  Nashville,  TN 
37203-1071,  (615)  783-1375,  G. 
Benson  Lasater 

Texas  State  Office,  Federal  Building, 
Suite  102. 101  South  Main,  Temple, 
TX  76501.  (817)  774-1305.  Eugene  G. 
Pavlat 

Utah  State  Office  Wallace  F.  Bennett 
Federal  Building,  125  S.  State  Street, 
Room  5438.  Salt  Lake  Qty.  UT  84138. 
(801)  524-3242,  Robert  L.  Milianta 

Vermont  State  Office,  City  Center,  3rd 
Floor  89  Main  Street.  Montpelier.  VT 
05602,  (802)  828-6020.  Russell 
Higgins 

Virgin  Islands — Served  by  Vermont 
State  Office 

Virginia  State  Office,  Culpeper  Building, 
Suite  238, 1606  Santa  Rosa  Road, 
Richmond,  VA  23229,  (804)  287- 
1582.  Cayle  Friedhoff 

Washington  State  Office,  1835  Black 
Lake  Blvd.  SW.,  Suite  D.  Olympia, 
WA  98512-5717,  (360)  704-7707, 
Deborah  Davis 

Western  Pacific  Territories — Served  by 
Hawaii  State  Office 

West  Virginia  State  Office,  Federal 
Building,  75  High  Street,  Room  320, 
Morgantown,  WV  26505-7500,  (304) 
291-4793,  Sue  Snodgrass 
Wisconsin  State  Office,  4949  KirschiUng 
Court,  Stevens  Point,  WI  54481,  (715) 
345-7620,  Sherry  Engel 
Wyoming  State  Office,  100  East  B. 
Federal  Building,  Room  1005,  PO  Box 
820,  Casper,  WY  82602,  (307)  261- 
6315.  Charles  E.  Huff 
FOR  FURTHER  MFORMATION  CONTACT: 
Applicants  should  contact  the  ' 
appropriate  Rural  Development  State 
Office  listed  above  for  funding 
availability  and  limitations.  For  general 
information,  applicants  may  contact 
Linda  Armour.  Cynthia  L.  Reese- 
Foxworth,  or  Carl  Wagner,  Senior  Loan 
Officers,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  United  States  Department  of 
Agriculture.  Stop  0781.  Washington. 
DC,  20250,  telephone  (202)  720-1604 
(this  is  not  a  toll  free  number).  . 

SUPPLEMBfTARY  MFORMATION: 

Programa  Aneded 

The  Riiral  Rental  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistan{»  under  Number  10.415.  Rural 


Rental  Housing  Loans.  Rental  assistance 
is  listed  in  the  Catalog  imder  Number 
10.427.  Rural  Rental  Assistance 
Payments. 

Discussion  of  Notice 

/.  Authority  and  AllocaSon 

A.  Authority 

Section  515  of  the  Housing  Act  of 
1949  (42  U.S.C.  1485).  The  Agency  is 
authorized  to  make  loans  to  any 
individual,  corporation,  association, 
trust,  Indian  tribe,  private  nonprofit 
corporation,  consumer  cooperative,  or 
partnership  to  provide  rental  or 
cooperative  housing  and  related 
facilities  for  elderly  or  handicapped 
persons  or  families  of  low  or  moderate 
income  as  well  as  other  persons  and 
families  of  low  income  in  rural  areas. 
Rental  assistance  is  a  tenant  subsidy 
available  to  very-low  and  low-income 
families  residing  in  rural  rental  housing 
facilities  with  RHS  financing,  and  is 
requested  with  application  for  such 
facilities. 

B.  Allocation  Amounts 

Based  on  the  allocation  formula 
contained  in  7  CFR  part  1940,  subpart 
L  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds,"  RHS  has  allocated  available 
funds  direcUy  to  each  Rural 
Development  State  Office.  The  Agency 
also  has  $6.9  million  available 
nationwide  in  a  set-aside  for  eligible 
nonprofit  organizations  and  $4.8  million 
available  in  the  Rural  Housing  Targeted 
Set-aside  for  certain  underserved  areas. 

The  Riual  Housing  Service  has 
revised  its  application  and  review 
process  for  Section  515  Rural  Rental 
Housing  new  construction  program. 
Regulations  are  published  elsewhere  in 
this  Federal  Re^ster  as  noted  below. 
Those  regulations  provide  that  some 
prior  year  applicants  may  proceed  with 
their  applications  as  long  as  it  complies 
with  these  new  regulations.  Therefore, 
the  following  States  have  applications 
on  hand  from  prior  years  in  designated 
places  that  will  use  all  of  its  direct 
allocation: 
Alaska, 
Illinois. 
Kansas, 
Iiouisiana, 
Maine. 
Nevada. 
Ohio, 
Oregon. 
South  DakoU. 
Tennessee. 
Texas,  and  Wisconsin. 

Other  States  also  have  applications  on 
hand  that  will  use  only  part  of  their 
allocation.  In  addition,  as  noted  above. 


limited  fimds  are  available  to  all  States 
for  eligible  nonprofit  organizations  and 
to  some  States  for  the  Rural  Housing 
Targeted  Set-aside.  Accordingly,  all 
potential  applicants  and  interested 
parties  must  contact  the  appropriate 
Rural  Development  State  Office  to 
ascertain  funding  availability  from  the 
State's  allocation  and  potential 
availability  of  funds  from  the  set-asides 
for  nonprofit  organizations  and 
undersOTved  arees. 

n.  Application  Process 

All  applications  for  section  515  new 
construction  funds  must  be  filed  widi 
the  appropriate  Rural  Development 
State  Office  and  must  meet  the 
requirements  of  7  CFR  part  1944, 
subpart  E  and  section  IV  of  this  NOFA. 
Incomplete  applications  will  not  be 
reviewed.  No  application  will  be 
accepted  after  June  16, 1997.  5:00  p.m.. 
local  time,  unless  that  date  and  time  is 
extended  by  a  Notice  published  in  the 
Federal  Register.  Applications  received 
after  that  date  and  time  will  not  be 
accepted,  even  if  postmarifLsd  by  the 
deadline  date. 

m.  Application  Submission 
Requirements 

A.  Each  application  shall  include  aU 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944, 
subpart  E  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  C5ffice  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
in  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  Office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  the 
following: 

1.  Application  information; 

2.  Any  restrictions  on  funding 
availability  (applications  that  do  not 
conform  to  or  exceed  the  State's  limit 
on  size  of  project  and  dollar  amount 
Mdll  be  returned  to  the  applicant);  and 

3.  List  of  designated  places  for  funding 
new  section  515  facilities. 

IV.  Areas  of  Special  Emphasis  or 
Consideration 

A.  The  selection  criteria  contained  in 
7  CFR  part  1944,  subpart  E  includes  two 
optional  critwia,  one  set  by  the  National 
Office  and  one  by  the  State  Office,  to 
support  special  initiatives  at  the 
National  and  State  Office  level.  Since 
this  selection  criteria  was  published  as 
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pait  of  an  interim  final  rule,  without  full 
public  cranment,  these  optional  criteria 
will  not  apply  this  fiscal  year. 

B.  Loan  requests  filed  in  response  to 
this  NOFA  are  subject  to  the  regulatory 
provisions  with  respect  to  the  Interim 
Final  Rules  mtitled  "Processing 
Requests  for  Section  515  Rxiral  Rental 
Housing  (RRH)  Loans",  and  "Rural 
Rental  Housing  (RRH)  Assistance." 
which  are  published  in  this  Federal 


Dated:  May  1. 1997. 
lanieO.ThanriBglon. 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc  97-11816  Filed  5-<>-97;  8:45  ami 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctol  Pla  FB-4210-N-01] 

Nottoe  of  Funding  Availability  for 
Houaing  Opportunitlaa  for  Paraona 
With  AIDS 

AOaiCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA). . 

SUmtAm:  This  Notice  announces  the 
availability  of  $19,600,000  in  funds  to 
be  allocated  by  competition  for  housing 
assistance  and  supportive  services 
under  the  Housing  Opportxuiities  for 
Persons  With  AIDS  (HOPWA)  program. 
This  NOFA  contains  information 
concerning  eligible  applicants,  the 
funding  available,  the  categories  of 
assistance,  including  Special  Projects  of 
National  Significance,  projects  under 
the  HIV  Multiple-Diagnoses  Initiative 
(MDI)  and  projects  in  areas  that  do  not 
receive  HCff'WA  formula  allocations,  the 
availability  of  funds  for  national 
HOPWA  technical  assistance,  the 
availability  of  additional  funds  for 
current  MDI  grantees  for  additional 
evaluation  activities,  the  use  of 
performance  measures,  the  rating 
criteria,  the  application  package,  its 
processing,  and  the  selection  of 
applications. 

OEAOUNE  DATE:  Applications  for 
HOPWA  assistance  are  due  in  HUD 
Headquarters  by  midnight  Eastern  Time 
on  July  15,  1997. 

Before  and  on  the  deadline  date,  and 
during  normal  business  hoiirs  (up  to 
6:00  pm)  completed  applications  will  be 
accepted  at  the  Processing  and  Control 
Branch,  Room  7251,  Office  of 
Community  Planning  and  Development 
(CPD)  in  Washington  at  the  address 
below. 

On  the  deadline  date  and  after  normal 
business  hours  (after  6:00  pm),  hand- 
carried  applications  will  be  received  at 
the  South  Lobby  of  the  IDepartment  of 
Housing  and  Urban  Development  at  the 
address  below.  HUD  virill  treat  as 
ineligible  for  consideration  delivered 
applications  that  are  received  after  that 
deadline. 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  July  15, 
1997,  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

Applications  Sent  by  Overnight 
Delivery.  Overnight  delivery  items  will 
be  considered  timely  filed  if  received 
before  or  on  July  15. 1997,  or  upon 


submission  of  documentary  evidence 
that  they  were  placed  in  transit  with  the 
overnight  delivery  service  by  no  later 
than  July  15, 1997,  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

No  facsimile  (FAX).  Applications  may 
not  be  sent  by  FAX. 

Copies  of  Applications  to  Field 
Offices.  Two  copies  of  the  application 
must  also  be  sent  to  the  HUD  Field 
Office  serving  the  area  in  which  the 
applicant's  projects  are  located  or.  in  the 
case  of  a  project  that  proposes  to 
undertake  activities  on  a  national  basis, 
the  area  in  which  the  applicant's 
administering  office  is  located.  Field 
office  copies  must  be  received  by  the 
application  deadline  as  well,  but  a 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  HUD 
Headquarters  in  Washington.  All  three 
copies  may  be  used  in  reviewing  the 
application. 

AOOflESSES:  For  a  copy  of  the 
application  package  and  supplemental 
information  please  call  the  Community 
Coimections  information  center  at  1- 
800-998-9999  (voice)  or  1-800-483- 
2209  (TTY),  or  by  internet  at 
wwwJiud.gov/fundopp.htwl. 

The  address  of  the  HUD  Headquarters 
is:  Processing  and  Control  Branch, 
Room  7251,  Office  of  Community 
Planning  and  Development  (CPD). 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C  20410,  Attention: 
HOPWA  Funding.  A  list  of  the  CPD 
Directors  in  the  area  CPD  offices  appears 
at  the  end  of  this  NOFA. 
ELECmOiac  COPY:  You  may  obtain  an 
electronic  copy  of  the  HOPWA 
application  form  that  may  be  used  in 
applying  under  this  notice  as  well  as  a 
copy  of  this  NOFA  with  attached 
Frequently  Asked  Questions  (FAQ)  and 
other  information,  via  HUD's  World 
Wide  Web  home  page  at  www.hud.gov/ 
fundopp.html.  The  electronic  copy  of 
the  application  is  available  on  HUD's 
home  page  in  a  Portable  Doomient 
Format  (pdf)  that  can  be  used  in 
preparing  the  standard  forms,  narrative 
exhibits  and  the  budget  exhibit  for  your 
application.  Material  from  this 
electronic  version  can  be  used 
interchangeably  with  the  printed 
application.  The  additional  general 
information  on  the  HUD  Home  Page 
provides  descriptions  of  grants  selected 
in  prior  HOPWA  competitions  and 
siunmaries  of  area  consolidated  plans, 
as  well  as  information  on  other  HUD 
programs.  Instructions  on  how  to  access 
the  application  and  the  files  are 
available  at  those  sites. 


Promoting  Comprehouive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  piiblic 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welCare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

hi  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOP  As  that  have 
recenUy  been  published  or  are  expected 
to  be  pubUshed  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

The  list  of  related  NOFAs  the 
Department  has  published  in  the 
Federal  Register  in  the  last  few  weeks 
includes: 

The  Continuum  of  Care  Homeless 
Assistance  NOFA  (including  the 
Supportive  Housing  Program,  the 
Shelter  Plus  Care  program,  and  the  Sec. 
8  Moderate  Rehabilitation  Single  Room 
Occupancy  I^rograms  for  Homeless 
Individuals),  published  on  April  8, 1997 
(62  FR 17024);  The  Family  Unification 
NOFA.  published  on  April  18, 1997  (62 
FR  19208);  The  Designated  Housing 
NOFA,  published  on  April  10, 1997  (62 
FR  17672);  and  The  NOFA  for 
Mainstream  Housing  Opportunities, 
published  on  April  10, 1997  (62  FR 
17666). 

The  related  NOFAs  that  the 
Department  expects  to  publish  in  the 
next  few  weeks  include  the  following: 
The  Supportive  Housing  for  the  Elderly 
NOFA;  The  Housing  for  Persons  With 
Disabilities  NOFA;  and  The  Service 
Coordinator  Funds  NOFA. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
liepartment  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accused  at  http-J/ 
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www.hud.gov/fundopp.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
commimity's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  or  State 
government. 

FOR  FURTHER  INFORMATKM  AND  TECHNICAL 
ASSISTANCE  CONTACT:  A  video 
presentation  providing  general 
background  that  can  be  useful  in 
preparing  your  application  can  be 
obtained  for  a  nominal  fee  from  the 
Community  Connections  information 
center.  The  fee  may  be  waived  in  the 
event  of  financial  hardship. 

For  answers  to  your  questions,  you 
have  several  options:  you  may  contact 
the  HUD  CPD  office  that  serves  your 
area,  at  the  phone  and  address  shown  in 
the  appendix;  you  may  contact  the 
Community  Connections  information 
center  at  1-800-998-9999  (voice);  1- 
800-483-2209  (TTY)  or  by  email  at 
comcon@aspensys.com;  or  you  may 
contact  the  Office  of  HIV/AIDS  Housing 
at  1-202-708-1934  (voice)  or  by  1-800- 
877-8339  (TTY)  at  HUD  Headquarters. 

An  appendix  also  provides  frequently 
asked  questions  and  answers  on  the 
HOPWA  competition.  Information  is 
also  available  on  the  HOPWA  program, 
including  descriptions  of  the  1996 
competitive  grants,  area  consolidated 
plans  and  other  related  topics  on  the 
HUD  HOME  Page  on  the  World  Wide 
Web  at  http://www.hud.gov. 

Prior  to  the  application  deadline,  staff 
will  be  available  to  provide  general 
guidance,  but  not  guidance  in  actually 
preparing  the  application.  Staff  in  the 
HUD  CPD  office  that  serves  your  area 
also  will  be  available  to  help  identify 
organizations  in  your  community  that 
are  involved  in  developing  the  area's 
Consolidated  Plan  and  Continuum  of 
Care  system.  Following  conditional 
selection,  HUD  staff  will  be  available  to 
assist  in  clarifying  or  confirming 
information  that  is  a  prerequisite  to  the 
offer  of  a  grant  agreement  by  HUD. 
However,  between  the  application 
deadline  and  the  annoiucement  of 
conditional  selections,  HUD  will  accept 
no  information  that  would  improve  the 
substantive  quality  of  the  application 
pertinent  to  the  funding  decision. 

SUPP1.EMBfTARY  MFORMATION: 

Paperwork  Reductioo  Act  Statement 

The  information  collection 
requirements  for  the  HOPWA  program 
have  been  approved  imder  the 
Paperwork  Reduction  Act  of  1995  (42 
U.S.C.  3501-3520)  by  the  Office  of 
Management  and  Budget  (0MB),  and 
have  been  assigned  OMB  control 


number  2506-0133  (exp.  5/31/97).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

L  Purpose  and  Substantive  DescriptioB 

(a)  Purpose  and  General  Statement 

Under  selection  procedures 
established  in  Section  n,  the  funds 
available  under  this  NOFA  will  be  used 
to  fund  projects  for  low-income  persons 
with  HIV/ AIDS  and  their  families  under 
three  categories  of  assistance: 

(1)  Grants  for  Special  Projects  of 
National  Significance  (SPNS)  which, 
due  to  their  innovative  nature  or  their 
potential  for  replication,  are  likely  to 
serve  as  effective  models  in  addressing 
the  needs  of  eligible  persons; 

(2)  Grants  for  projects  under  the  HIV 
Multiple-Diagnoses  Initiative  (MDI) 
which  establish  model  and  innovative 
projects  that  address  the  needs  of 
eligible  persons  who  are  also  homeless 
and  have  chronic  alcohol  and/or  other 
drug  abuse  issues  and/or  serious  mental 
illness;  and 

(3)  Grants  for  projects  which  are  part 
of  Long-term  Comprehensive  Strategies 
(Long-term)  for  providing  housing  and 
related  services  for  eligible  persons  in 
areas  that  are  not  eligible  for  HOPWA 
formula  allocations. 

In  addition,  the  Department  proposes 
to  select  at  least  one  Special  Project  of 
National  Significance  award  to  operate 
a  national  HOPWA  tedmical  assistance 
program  over  three  years,  as  described 
in  paragraph  (g).  This  notice  also 
provides  for  a  separate  selection  process 
for  applications  that  request  additional 
funds  to  complete,  modify  and/or 
expand  the  evaluation  of  MDI  projects 
that  were  selected  in  the  1996  HOPWA 
competition.  The  program  requirements 
for  this  separate  selection  process  for 
current  KQ)I  grants  are  described  in 
Section  1(f)(4)  and  are  provided  in 
Section  in,  below. 

The  Department  recommends  that 
applicants  for  HOPWA  assistance  under 
this  NOFA  emphasize  client  access  to 
housing  and  to  appropriate  supportive 
services  in  designing  their  programs.  In 
establishing  goals  to  end  the  epidemic 
of  HIV  and  AIDS,  President  Clinton 
identified,  in  The  National  AIDS 
Strategy  (issued  in  December  1996).  the 
national  goal  of  ensiuing  that  all  people 
living  with  HIV  have  access  to  services, 
from  health  care  to  housing  and 
supportive  services,  that  are  affordable, 
of  high  quality,  and  responsive  to  their 
needs,  llie  Strategy  further  recognized 
that  "without  stable  housing  a  person 
living  with  HIV  has  dimini^ed  access 


to  care  and  services  and  a  diminished 
opportunity  to  live  a  productive  lifia."  In 
addition,  the  Departmmt  recommends 
that  proposals  also  emphasize  how  they 
will  meet  requirements  for  the 
accessibility  of  the  housing  to  be 
provided  to  eligible  persons,  and 
applicants  may  also  address  the 
visit^lity  of  units  and  structures, 
including  integrating  universal  design 
features  that  provide  basic  accessibiuty 
in  entry  and  mobility  throughout 
structures  and  other  modifications  that 
respond  to  the  needs  of  clients  with 
disabilities. 

The  Defiartment  anticipates  selecting 
projects  under  each  of  the  three 
categories  of  assistance  that  will  serve  as 
model  components  of  the  commimity's 
larger  effort  to  use  Federal  and  other 
resources  to  meet  area  needs,  including 
the  development  of  a  consolidated  plan 
for  these  resources  and  the  creation  of 
a  continuimi  of  care  system  to  assist 
homeless  persons.  For  a  community  to 
successfully  address  its  often  complex 
and  interrelated  problems,  including 
homelessness  and  the  risk  of 
homelessness  among  persons  living 
with  HIV/AIDS  and  their  families,  the 
community  must  marshal  its  varied 
community  and  economic  development 
resources,  and  use  than  in  a 
coordinated  and  effective  manner. 

The  Consolidated  Plan  serves  as  the 
vehicle  for  a  community  to 
comprehensively  identify  each  of  its 
needs  and  to  coordinate  a  plan  of  action 
for  addressing  them.  Withhi  the  context 
of  the  consolidated  plan,  communities 
are  also  asked  to  address  the  needs  of 
persons  who  are  homeless  by  creating, 
improving  and/or  nmintiiining  the  area's 
Continuimi  of  Care  system. 

The  Continuum  of^Care  system  seeks 
to  achieve  two  goals:  (1)  maximum 
participation  by  non-profit  providers  of 
housing  and  services;  homeless  and 
formerly  homeless  persons;  State  and 
local  governments  and  agencies;  veteran 
service  organizations;  the  private  sector; 
housing  developers;  homeless  persons 
with  disabilities;  foundations  and  other 
community  organizations;  and  (2) 
creation,  maintenance  and  building 
upon  the  community-wide  inventory  of 
housing  and  services  for  homeless 
families  and  individuals;  identification 
of  the  full  spectrum  of  needs  of 
homeless  families  and  individuals:  and 
coordination  of  efforts  to  obtain 
resources,  particularly  resources  sought 
through  the  Department's  Continuum  of 
Care  NOFA  to  fill  gaps  between  the 
current  inventory  and  existing  needs. 

Under  the  MDI  category,  this  notice 
continues  for  a  second  year  a  HUD 
initiative  to  assist  homeless  persons 
who  are  living  with  HIV/ AIDS  v^o  have 
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chronic  alcohol  andka  other  drug  abuse 
issues  and/or  serious  mental  illness. 
The  1996  notice  was  published  on 
February  28, 1996.  at  61  FR  7664.  The 
1996  initiative  responded  to 
recommendations  expressed  during  the 
1995  White  House  Conference  on  HIV 
and  AIDS,  as  well  as  to 
recommendations  to  HUD  by  residents 
and  providers  of  HTV/AIDS  housing. 
The  National  AIDS  Strategy  noted  the 
importance  of  this  1996  initiative  by 
HUD  and  the  Department  of  Health  and 
Human  Services  (HHS)  and  stated  that 
^orts  "to  improve  integration  will  be 
continued  and  expanded,  with  special 
attention  to  linking  HIV  and  substance 
abuse  prevention  and  services."  The 
HIV  Multiple-Diagnoses  Initiative 
ccmtinues  to  be  a  collaborative  effort  to 
estabUsh,  evaluate  and  disseminate 
information  on  model  programs  to 
provide  the  integration  of  health  care 
and  other  supportive  services  with 
housing  assistance  for  eligible  persons. 
The  initiative  targets  assistance  to 
homeless  persons  who  often  have 
complex  needs  and  for  whom  service 
systems  are  often  least  developed. 

(b)  Authority 

The  assistance  which  may  be  made 
available  under  this  NOFA  is  authorized 
by  the  AIDS  Housing  Opportunity  Act 
(42  U.S.C.  12901)  and  from  the 
Department's  fiscal  year  1997 
appropriation,  the  "Departments  of 
Veterans  Affairs  and  Housing  and  Url>an 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997," 
Pub.  L.  104-204,  approved  September 
26, 1996. 

The  regulations  for  HOPWA  are  found 
at  24  CFR  part  574.  The  Fiscal  Year 
1997  program  is  governed  by  the 
HOPWA  Final  Rule,  published  in  the 
Federal  Register  on  April  11, 1994  (59 
FR  17194),  24  CFR  Part  574.  The  rule 
was  amended  by  the  Consolidated 
Submissions  for  Community  Planning 
and  Development  Programs,  Final  Rule, 
24  CFR  Part  91.  published  on  January  5, 

1995  (60  FR  1878),  amended  by  a  Final 
Rule,  General  HUD  Program 
Requirements:  Cross-Cutting 
Requirements,  published  on  February  9, 

1996  (61  FR  5198),  and  further  amended 
by  a  Final  Rule,  Regulatory  Reinvention: 
Streamlining  the  Housing  Opportunities 
for  Persons  with  AIDS  Program, 
published  on  February  29, 1996  (61  FR 
7962). 

(c)  Categories  of  Assistance 

This  notice  will  provide  funds  under 
three  categories  of  assistance  for  new 
grants  that  will  be  selected  under 
section  II: 


(1)  Grants  for  Special  Projects  of 
National  Significance  (SPNS)  which, 
due  to  their  innovative  nature  or  their 
potential  for  replication,  are  likely  to 
serve  as  effiective  models  in  addressing 
the  needs  of  eligible  persons,  including 
at  least  one  grant  for  national  HOPWA 
technical  assistance; 

(2)  Ckants  for  projects  imder  the  HIV 
Multiple-Diagnoses  Initiative  (MDI) 
which  establish  model  and  innovative 
projects  that  address  the  needs  of 
eligible  persons  who  are  also  homeless 
and  have  chronic  alcohol  and/or  other 
drug  abuse  issues  and/or  serious  mental 
illness;  and 

(3)  Grants  for  projects  which  are  part 
of  Long-term  Comprehensive  Strategies 
(Long-term)  for  providing  housing  and 
related  services  for  eligible  persons  in 
areas  that  are  not  eligible  for  HOPWA 
formula  allocations  in  fiscal  year  1997. 

This  notice  will  also  provide  funds  for 
current  MDI  grantees  imder  section  m. 

(d)  Eligibility 

For  new  grants  that  will  be  selected 
under  section  II: 

(1)  States,  units  of  general  local 
government,  and  nonprofit 
organizations  may  apply  for  grants  for 
Special  Projects  of  National  Significance 
and  grants  under  the  HIV  Multiple- 
Diagnoses  Initiative. 

(2)  Certain  states  and  units  of  general 
local  government  may  apply  for  grants 
for  projects  imder  the  Long-term 
category  of  grants,  if  the  proposed 
activities  will  serve  areas  that  were  not 
eligible  to  receive  HOPWA  formula 
allocations  in  fiscal  year  1997;  an 
appendix  describes  these  areas. 
Nonprofit  organizations  are  not  eligible 
to  apply  directly  for  the  Long-term 
category  of  grants  but  may  serve  as  a 
project  sponsor  for  an  eligible  state  or 
local  government  grantee. 

(e)  Award  Amounts  and  Performance 
Benchmarks 

(1)  Amount  of  Available  Funds 

A  total  of  $19,600,000  is  being  made 
available  by  this  NOFA.  The 
Department  expects  that  approximately 
$9  miUion  wiU  be  used  imder  an 
initiative  to  address  the  needs  of 
multiply-diagnosed  homeless  persons 
who  are  living  with  HTV/AIDS  and  have 
chronic  alcohol  and/or  other  drug  abuse 
issues  and/or  serious  mental  illness. 
Subject  to  the  reprogramming 
procedures  required  by  the  1997  VA- 
HUD-lndependent  Agencies 
Appropriations  Act,  P.L.  104-204, 
section  218,  additional  funds  may  be 
awarded  if  funds  are  recaptured, 
deobligated,  appropriated  or  otherwise 
made  available  during  the  fiscal  year. 


(2)  Maximum  Grant  Amounts 

The  maximum  amount  that  an 
applicant  may  receive  is  $1,000,000  for 
program  activities.  An  applicant  may 
receive  up  to  3  percent  of  the  amount 
that  is  awarded  for  program  activities 
for  grantee  administrative  costs  and,  if 
the  application  involves  project 
sponsors,  up  to  7  percent  of  the  amount 
that  is  provided  to  project  sponsors  for 
program  activities  for  the  project 
sponsors'  administrative  costs.  For 
example,  an  applicant  might  receive  up 
to  an  additional  $100,000  for 
administrative  costs  (potentially  up  to 
$30,000  for  grantee  administrative  costs 
and  up  to  $70,000  for  project  sponsors' 
administrative  costs).  Due  to  statutory 
limits  on  administrative  costs,  no 
project  sponsor  administrative  costs  are 
available  in  cases  where  the  grantee 
directly  carries  out  the  program 
activities  and  that  grantee  is  limited  to 
using  up  to  3  percent  of  the  grant 
amount  for  administering  the  grant.  An 
applicant  should  note  that  the  costs  of 
staff  that  are  carrying  out  the  program 
activities  may  be  included  in  those 
program  activity  costs  and  that  costs 
may  be  prorated  between  categories  as 
may  be  appropriate.  A  sponsor  is  only 
eligible  to  use  up  to  7  percent  of  the 
amount  that  they  receive  for  the 
sponsor's  administrative  costs. 

For  a  MDI  applicant  only,  this  notice 
also  makes  available  up  to  $170,000  for 
program  development  support  to 
undertake  the  MDI  evaluation  and 
dissemination  component  described 
below  in  paragraph  (f)(3). 

(3)  Award  Modifications 

HUD  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  any 
application,  to  make  mathematical 
corrections,  to  remove  funds  designated 
for  an  ineligible  activity  and  to  modify 
requests  accordingly.  If  a  request  is 
modified  by  HUD,  the  conditionally 
selected  applicant  will  be  required  to 
modify  its  project  plans  and  application 
to  conform  to  the  terms  of  HUD 
approval  before  execution  of  a  grant 
agreement.  HUD  also  reserves  the  right 
to  ensure  that  a  project  that  is  applying 
for  and  eligible  for  selection  under  this 
and  other  competitions,  including  the 
1997  Continuum  of  Care  Homeless 
Assistance  NOFA,  is  not  awarded  funds 
that  duphcate  activities. 

(4)  Perfonuance  Benchmarks 

Funds  received  under  this 
competition  are  expected  to  be 
expended  within  three  years  following 
the  date  of  the  signing  of  a  grant 
agreement.  As  a  condHtion  of  the  grant, 
selected  projects  are  expected  to 


undertake  activities  based  on  the 
following  performance  benchmarks:  (a) 
a  project  that  involves  the  acquisition  or 
leasing  of  a  site  is  required  to  gain  site 
control  within  odb  year  of  their 
selection,  i.e.  one  year  from  the  date  of 
the  signing  of  their  selection  letter  by 
HUD;  (b)  if  the  project  is  proposing  to 
use  HOPWA  funds  to  undertake 
rehabilitation  or  new  construction 
acdvities,  the  project  is  required  to 
begin  the  rehabilitation  or  construction 
within  eighteen  mmths  of  their 
selection  and  to  complete  the  activity 
within  three  years  of  that  date;  and  (c) 
except  for  a  project  that  involves 
HOPWA-funded  rehabilitation  or 
construction  activities,  the  project  is 
required  to  begin  program  operations 
within  one  year  of  their  selection.  If  a 
selected  {Hvject  does  not  meet  the 
appropriate  performance  benchmark, 
^e  Department  reserves  the  right  to 
cancel  or  withdraw  the  grant  selection 
or  otherwise  deobligate  awarded  fimds. 
In  exercising  this  right,  the  Secretary 
may  waive  a  termination  action  intases 
tiiat  HUD  detennines  evidence  that  the 
delay  and  failure  to  meet  the 
performance  bmchmark-are  due  to 
factors  that  were  beyond  the  cixitrol  of 
the  grantee. 

(f)  HIV  Muhiple-Diagposes  Initiative 

(1)  Overview  of  MDI 

This  notice  implements,  for  a  second 
year,  an  initiative  to  address  the  needs 
of  multiply-diagnosed  homeless  persons 
who  are  living  with  HIV/AIDS  and  have 
chronic  alcohol  and/or  other  drug  abuse 
issues,  and/or  serious  mental  illness.  In 
1996,  this  HUD-HHS  initiative  began  to 
address  these  needs  by  funding  projects 
for  model  proffams  for  multiply- 
diagnosed  clients  under  the  Special 
Projects  of  National  Significance 
components  of  the  HOPWA  program 
administered  by  HUD  and  the  Ryan 
White  CARE  Act  programs  administered 
by  HHS.  During  the  1996  competition. 
HUD  received  78  approvable  MDI 
applications  which  requested  over  $79 
million  in  HOPWA  program  funds. 
Based  on  their  responsiveness  to  the 
rating  criteria,  eight  of  these 
applications  were  selected  by  the 
Department  and  awarded  a  total  of 
$8,171,233  under  the  MDI  category  of 
assistance.  Applications  tkat  were  not 
selected  in  1996.  as  a  result  of  available 
fimds.  constitute  an  example  of  the 
unmet  need  in  communities  throughout 
the  nation  in  assisting  persons  who  are 
homeless  and  are  living  with  HIV/ AIDS 
who  also  have  dironic  alcohol  and/at 
other  drug  abuse  issues  and/or  serious 
mental  illness. 


The  WWWA  assi  stance  minounced  in 
this  notice  may  be  undertaken  in 
conjunction  with  related  assistance 
^vaUable  under  the  Ryan  White  CARE 
Act  ss  administered  by  the  Department 
oT  Health  and  Human  Services, 
programs  undor  the  Department  of 
Veterans  Affairs,  and  other  Federal, 
state  and  local  programs.  Projects  to  be 
selected  under  the  fiscal  year  1997 
HCX>WA  funding  will  also  benefit  from 
guidance  or  eomerience  on  project 
successes  and  lessons  learned  as  well  as 
x>ther  information  that  will  be  developed 
on  the  fiscal  year  1996  MDI  grantees 
through  the  efforts  of  the  HHS-funded 
Evaluation  Technical  Assistance  Center. 
The  Center  is  undertaidng  national  and 
multi-site  evaluations  and  providing 
support  for  i»oject  assessment  for  the 
MDI  projects  selected  by  HUD  and  by 
HHS  in  1996. 

The.  Department  estimates  that 
approximately  $9  million  will  be  used 
to  address  the  needs  of  MI^  clients. 
This  expected  amount  will  help  ensure 
tbat  •  sufficient  mmiber  of  applicaticms, 
.estisMted  to  be  six  to  nine  projects,  are 
seeded  under  the  initiativein  1997  in 
order  to  provide  forthe  operation  and 
evaluation  of  a  variety  of  model 
programs  as  well  as  provide  additional 
resources  to  the  targeted  underserved 
population.  HUD  reserves  the  right  to 
reduce  this  estimate  for  the  HIV 
Multiple-Diagnoses  Initiative  and 
reallocate  funds  to  the  other  categories 
of  assistance  if  oi  insufficient  numbw  of 
^provable  applications  ae  received  for 
this  initiative. 

(2)  Standard  MDI  Elements 

The  Department  advises  applicants 
that,  in  proposing  activities  to  be  funded 
under  HOPWA  and  other  sources,  Ae 
following  standard  program  elemraits 
should  he  addressed  in  providing 
assistance  to  multiply-diagnosed 
homeless  persons  who  are  living  with 
HIV/ AIDS  and  have  chronic  alcohol 
and/or  other  drug  abuse  issues  and/or 
serious  mental  illness.  Among  those  - 
elements  are: 

•  Outreach  to  homelees  persrais  who 
are  living  with  HIV/AIDS  and  have 
chronic  alcohol  and/or  other  drug  abuse 
issues  and/or  serious  mental  illness; 

•  Client  needs  assessment  and 
monitoring; 

•  Short-term  or  transitional 
supportive  housing; 

•  Permanent  supportive  housing; 

•  Health  care  and  other  supportive 
services  that  address  the  needs  of 
eligible  homeless  persons  with  chronic 
alcohol  and/or  other  drug  abuse  issues 
and/or  serious  mental  illness; 

•  Safe  haven  residences  or  other 
housing  assistance  far  homeless  persons 


witkaeiious  n^ttal  illness  that  hove 
minimal  initial  <lemands  <»  resideots 
and  do  not  require  participation  in 
services.  It  is  hoped  and  antldpeted 
that,  in  time,  safe  haven  clients  will 
participate  in  mental  health  programs 
and/or  substance  abuse  programs  and 
move  to  or  accept  ^ort-term, 
transitional  or  other  supportive  housing; 

•  Participant  involvement  in 
decision-making  and  project  operatioos: 

•  Participant  safety,  how  activities 
address  required  accessibility  to 
housing  units  and  other  structures,    " 
transportatfon  needs  and  access  to 
community  amenities  are  addressed; 

•  Program  evaluaticHi  in  ooordinatian 
with  a  nation-wide  multi-site 
evaluation;  and 

•  Optionally,  other  innovative 
features  of  the  project. 

The  elements  may  be  funded  under 
this  initiative  or  funded  in  part  under 
this  initiative  in  connection  with  effcxts 
supported  frtHn  other  fed«al.  state,  local 
or  private  sources,  including  haahh-caie 
and  other  supportive  services  funded 
under  the  Ryan  White  CARE  Act  and 
services  for  veterans  under  the 
Department  of  Veterans  Afhirs.  Given 
the  limited  amount  ai  booing 
assistance  funds  available-onder  this 
program.  HUD  encourages  applicants  to 
fund  supportive  services  activities  from 
non-HOPWA  sources. 

Under  this  initiative,  the  targeting  of 
assistance  to  homeless  persons  means 
that  assistance  is  provided  to  persons 
who  an  sleq>ing  in  emergency  shelters 
(including  hotels  or  motels  uMd  as 
shelter  for  homeless  families),  other 
fecilities  for  homeless  persons,  or  places 
not  meant  for  hnman  habitation,  such  as 
cars,  paries,  sidewalks,  or  abandoned 
buildings.  This  includes  persons  who 
ordiaerily  live  in  such  places  but  are  in 
a  hospital  or  other  institution  on  a  short- 
term  basis  (short-term  is  considered  to 
be  30  consecutive  days  or  less).  In 
targeting  assistance,  HUD  expects  that 
only  an  incidental  percentage  of  clients 
who  are  not  homeless,  as  described 
above,  but  are  at  risk  of  homelessness 
will  be  assisted  under  this  initiative. 

An  applicant  may  propose  to  assist 
eligible  persons  in  a  Safe  Haven,  which 
is  a  form  of  assistance  designed  to 
provide  persons  with  serious  mental 
illness  who  have  been  living  on  the 
streets  with  a  secure,  non-threatening, 
non-institutional,  supportive 
environment.  A  safe  havm  proposal 
should:  (1)  propose  to  serve  hard-to- 
serve  homeless  persons;  (2)  provide  24 
hour  residence:  (3)  provide  private  or 
semi-private- accommodations:  (4) 
provide  for  accessibility,  including, 
optionally,  for  the  conunon  use  of 
accessible  kitchen  fecilities,  dining 
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rooms,  and  bathrooms;  and  (5)  limit 
overnight  occupancy  to  no  more  than  25 
persons  in  any  one  structure.  The  rating 
criteria  have  been  modified  for  safe 
haven  proposals  to  ensure  that  the 
special  characteristics  of  safe  havens  are 
not  considered  less  competitive  than 
alternative  supportive  housing 
proposals. 

(3)  MDI  Evaluations 

A  prime  feature  of  any  model  project 
that  will  be  selected  under  the  IflV 
Multiple-Diagnoses  Initiative  is  the 
project's  active  paiticipation  in  the 
national  evaluation  of  project  activities 
and  the  dissemination  of  information  to 
other  organizations  in  order  to  help 
improve  the  systems  of  care  and 
continuum-of-care  initiatives  for  the 
targeted  population  in  other  localities 
and  nationally.  The  MDI  applicant  must 
establish  measurable  objectives  for  their 
project  in  their  application  and  must 
agree  to  participate  in  the  process  and 
outcome  evaluation  and  dissemination 
component.  This  notice  provides  up  to 
$170,000  in  additional  funds  to  MDI 
applicants  that  sign  the  agreement  that 
is  provided  in  the  1997  application 
package. 

To  ensiire  the  highest  degree  of 
coordination  in  a  nation-wide  multi-site 
evaluation  of  MDI  projects  that  were 
selected  in  1996  by  HUD  and  by  HHS. 
this  notice  requires  applicants  for  MDI 
grants  to  acquire  the  services  of  the 
Evaluation  Technical  Assistance  Center 
(ETAQ.  This  center  was  established  by 
HHS  in  1996  in  collaboratimi  with  HUD 
to  advance  knowledge  and  skills  in  HIV 
services  delivery  to  stimulate  the  design 
of  innovative  models  of  care  by 
providing  technical  support  and 
evaluation  of  MDI  projects  selected 
under  the  related  HUD  and  HHS 
notices.  In  continuing  MDI  under  this 
notice.  HUD  also  recognizes  the 
continued  national  significance  of 
creating  effective  evaluation  tools  and 
disseminating  information  on  a  national 
basis  on  the  success  or  lessons  learned 
firom  MDI  projects. 

As  a  Cfmdition  of  the  MDI  grant 
award,  the  grantee  will  use  up  to 
$170,000  in  additional  program 
development  and  evaluation  funds  to 
conduct  their  local  evaluation  activities 
as  well  as  particip>ate  in  national 
evaluation  meetings  (for  up  to  $90,000 
of  these  funds)  and  to  acquire  ETAC 
servicas  to  evaluate  project  performance 
and  disseminate  information  on  project 
outcomes  (for  up  to  $80,000  of  these 
funds).  The  Department  expects  that  six 
semiannual  evaluation  meetings  «vill  be 
held  with  MDI  participants  over  the 
three  year  operating  period  for  these 
grants. 


Although  successful  MDI  applicants 
will  be  assigned  an  ETAC  evaluator  after 
selection,  the  applicant  should  consider 
designing  and  proposing  activities  in 
their  application  that  anticipate  the 
planned  role  of  this  evaluator.  In 
assisting  MDI  grantees,  the  ETAC 
evaluator  will  help:  (1)  Define  research 
questions  that  will  be  addressed  and 
examined  during  the  project  period;  (2) 
Design  the  full  local  evaluation  in 
consultation  with  the  project  director 
and  staff;  (3)  Develop  instruments  to 
assess  qualitative  and  quantitative 
variables;  (4)  Train  project  stafl^  in  the 
collection  of  data  or  collect  the  data;  (5) 
Monitor  data  collection  activities  to 
assure  that  submissions  are  complete 
and  accurate,  including  data  coding  and 
entry;  (6)  Analyze  the  data  collected;  (7) 
Prepare  reports  summarizing  findings; 
(8)  Maintain  communications  with  the 
project  director  and  staff  in  furtherance 
of  evaluation  activities;  (9)  Assist  in  the 
ETAC  1997  national  multi-site  data 
evaluation  effort;  and  (10)  Serve  as  a 
liaison  to  the  national  multi-site  data 
evaluation  effort  underway  for  MDI 
grantees  that  were  selected  in  1996. 

The  program  development  support 
and  evaluation  activities  are  eligible 
HOPWA  activities  under  24  CFR 
574.300(b)  (2)  and  (11)  as:  "Resource 
identification  to  establish,  coordinate 
and  develop  housing  assistance 
resources  for  eligible  persons  (including 
conducting  preliminary  research  and 
making  expenditures  necessary  to 
determine  the  feasibility  of  specific 
housing-related  initiatives";  and  "For 
competitive  grants  only,  any  other 
activity  proposed  by  the  applicant  and 
approved  by  HUD."  The  later  paragraph 
is  based  on  section  855  of  the  AIDS 
Housing  Opportunity  Act  (AHOA)  that 
authorizes  grantees  selected  by  HOPWA 
com{>etitive  funds  to  carry  out  other 
activities  that  the  Secretary  develops  in 
cooperation  with  eligible  States  and 
locahties.  The  Department  has  received 
recommendations  that  the  program 
place  additional  emphasis  on  technical 
assistance  in  the  planning,  development 
and  operation  of  projects  as  well  as 
greater  use  of  information  obtained 
through  the  evaluation  of  programs.  In 
addition,  as  noted  by  HUD  in  1996  in 
establishing  MDI,  communities  have 
requested  that  additional  efforts  be 
made  to  address  the  needs  of  the  MDI 
target  population,  multiply-diagnosed 
homeless  persons  who  are  living  with 
HIV/ AIDS  who  have  chronic  alcohol 
and/or  other  drug  abuse  issues  and/or 
serious  mental  illness.  The  use  of  funds 
for  program  evaluation  and 
dissemination  of  information  responds 
to  these  recommendations. 


(4)  Additional  Evaluation  Funds  for 
Current  MDI  Grantees 

The  Department  has  decided  to  set 
aside  part  of  the  amounts  available 
under  tliis  NOFA  to  promote  the 
evaluation  and  dissemination  of 
information  among  current  MDI 
grantees.  Therefore,  as  provided  in 
section  ID,  a  separate  competition 
within  this  year's  funding  will  be 
undertaken  to  select  applications  ftom 
current  MDI  grantees  that  propose 
responsive  evaluation  and 
dissemination  activities.  Under  the 
funds  available  in  this  NOFA,  up  to 
$400,000  will  be  set  aside  for  a 
competition  among  the  grantees 
awarded  MDI  grants  in  fiscal  year  igi96. 
It  is  estimated  that  the  eight  grantees 
that  were  selected  imder  the 
Department's  1996  HIV  Multiple- 
Diagnoses  Initiative  will  apply  for  and 
be  selected  for  up  to  $50,000  each  under 
this  selection  to  be  used  in  completing, 
modifying  and/or  expanding  the 
planned  evaluation  of  project 
performance  and  dissemination  of 
information  on  project  outcomes  and  in 
acquiring  the  services  of  the  Evaluation 
Technical  Assistance  Center,  as 
described  in  paragraph  3.  If  any  funds 
set  aside  for  current  MDI  grantees  are 
not  awarded  at  the  time  of  selection,  the 
funds  will  be  awarded  imder  Part  n  for 
new  grants. 

The  Department  recognizes  that  the 
eligible  applicants  imder  this  paragraph 
were  selected  in  the  first  national 
competition  under  MDI  and  that,  except 
for  activities  that  would  be  completed, 
modified  and/or  expanded  for  project 
evaluation  with  these  1997  funds,  the 
grantees  will  be  carrying  out  activities 
that  were  already  determined  on  a 
competitive  basis  to  be  exemplary  and/ 
or  innovative  in  responding  to  the  needs 
of  the  target  population.  The 
Department  is  therefore  not  requiring 
that  these  potential  applicants  for  1997 
funds  resubmit  their  1996  application 
that  the  Department  has  already 
reviewed  and  selected  for  grant  award 
in  that  prior  competition.  However,  the 
Department  will  require  this  group  of 
applicants  to  submit  a  SF-424. 
Applicant  certifications,  and  a  letter  or 
other  written  documentation  which 
provides  a  justification  based  on  need 
for  and  their  plan  to  use  funds  for 
evaluation  activities.  As  provided  in 
Section  m,  the  Department  will  review 
these  1997  applications  based  on  rating 
criteria  that  have  been  modified. 

(g)  National  HOPWA  Technical 
Assistance 

The  Department  proposes  to  select  at 
least  one  Special  Project  of  National 


Significance  award  to  operate  a  national 
HOPWA  technical  assistance  program 
ovet  tliree  years.  From  the  hinds  to  be 
made  available  under  this  category. 
HUD  reserves  up  to  $1  million  to  be 
awarded  to  the  ludiest  rated  applicaticHi 
(or  applications)  uat  iHt>po8e8  natiooal 
HOFIWA  technical  assistance  activities. 

The  Department  antidpates  tliat  the 
selected  national  HC^WA  technical 
assistance  proposal  would  provide 
technical  assistance  and  ocmsultations 
to  improve  commnnity-based  needs 
assessments,  multiple-jrear  HIV/ AIDS 
housing  planning,  radlity  operations 
and  otfa«r  management  practices  of 
organizati<ms  which  provide  or  plan  to 
provide  housing  assistance  and/or 
related  supprative  services  for  persons 
living  with  HIV/AIDS  and  their  femilies. 
The  assistance  would  also  provide 
support  for  HOPWA  grantees  and 
project  spcHisors,  including  recipients  of 
HOPWA  formula  aUocations  and 
competitive  awards  and  designated  first- 
time  recipients  of  formula  allocations. 
The  organizati<ms  would  receive  advice 
and  training  on  capadty-biiilding  and 
housing  development  and  c^raticm  and 
the  use  of  the  Department's 
Consolidated  Planning  Process. 
Integrated  Disbursement  and 
Information  System,  and  (kants 
Management  System.  The  program  may- 
also  provide  assistance  in  developing 
community-based  needs  assessments 
and  assistance  for  State-Mride. 
metropolitan,  non-metropolitan  and/or 
rural  areas  in  develc^ment  of  area 
multi-year  HTV  and  AIDS  housing  plans. 
A  research  and  information  services 
component  of  this  effort  may  include 
the  development  of  information  on  HIV/ 
AIDS  housing  and  the  performance  of 
HOPWA  grants  which  will  be  published 
fen  national  distribution.  This 
component  should  nnphasizB  the 
collection  and  dissemination  of 
information  on  the  "best  practices"  of 
HUD  grantees  that  should  serve  as  a 
basis  for  peer  support,  technical 
assistance,  and  program  improvemmt. 
As  part  of  this  technical  assistance 
grant,  the  grantee  should  plan  for 
conducting  grantee  and  sponsor 
workshops,  developing  training 
materials  and  sponsoring  conferences. 
HUD  employees  involved  in  the 
management  of  the  consolidated 
planning  process  and  development  of 
Continuum  of  Can  systems  may  also 
use  materials  developed  under  this 
grant. 

In  proposing  to  select  this  award,  the 
Department  advises  that  other  proposals 
may  also  propose  and  be  selected  to  use 
HOPWA  funds  fen-  program 
de%relopment  and  evaluation  activities. 
HOPWA  funds  may  be  used  fat  these 


activities  at  24  CFR  574.300(b)  under 
these  related  categories:  technical 
assistance  in  establishing  and  operating 
a  community  residence;  resource 
identification  to  establi^.  coordinate 
and  develop  housmg  assistance 
resources;  housing  infnmaticii  services; 
and  othar  proposed  activities  that  are 
accepted  by  KJD.  Applications  that 
propose  these  activities  will  be 
considered  imder  the  appropriate 
categcny  of  assistance. 

In  addition,  die  full  scope  of  technical 
assistmice  activities  that  may  be 
undertaken  are  eligible  HOPVIA 
activities  under  section  855  of  AIK)A 
that  authorizes  grantees  selected  by 
HOPWA  competitive  funds  to  cany  out 
othOT  activities  that  the  Secretary 
devefops  in  cooperation  with  eligible 
States  and  localities.  The  Depertment 
has  received  community 
recommendations  that  die  program 
place  additional  emphasis  on  technical 
assistance  in  the  planning,  developmoit 
and  operation  of  jaojects  as  well  as  in 
undertaking  the  evaluation  of 
performance  from  grmtees  and  pnqect 
sponsors  which  have  been 
administering  HOPVIA  fonnula 
allocations  and/at  competitive  grants. 
The  use  of  funds  for  national  technical 
assistance  responds  to  these 
recommendations. 

(h)  Performance  Measures  and 
Measurable  Objectives 

(1)  General  Measures 

Applicants  under  all  three  categories 
of  assistance  should  establish  general 
HOPWA-related  perftHmance  measures 
in  connection  with  more  specific  goals 
and  objectives  of  their  proposed 
activities.  The  measures  should  reflect 
area  needs  assessments.  {Hiorities  and 
other  elements  of  the  strategic  plan  and 
one-year  action  plans  under  the  area's 
cmaoUdated  planning  process  and  area 
Continuum  of  Care  systems.  In  soliciting 
proposed  performance  measures,  the 
Department  anticipates  that  applications 
to  be  selected  under  this  competition 
will  provide  examples  of  best  practices 
in  developing  and  documenting 
perfcnmance  standards  and  outcomes  in 
programs  that  assist  HOPWA  eUgibfe 
beneficiaries.  The  Department  also 
anticipates  that  information  on  these 
examples  will  be  shared  with  other 
entities  to  further  promote  the  use  of 
performance  standards  and  program 
outcome  measures  under  the  HOPWA 
program. 

As  general  guidance,  the  applicant's 
objectives  should  relate  to  two  overall 
goals  of  the  HCX>W  A  program.  These 
genoal  goals  are:  maximiring 
indep«ident  living;  and  maximiring 


self-determination.  In  developing  mora 
standard.  program-Mride  performanoe 
measures,  this  notice  rBCommends  diat 
applicants  may  benefit  from  using  the 
following  examples  of  general 
perfoonance  measures: 

A.  In  the  area  to  be  served,  incraeae 
the  number  of  short-term  housing  units 
(or  beds)  that  include  eooess  to  related 
supportive  services  by  an  estimated 
"»"  by  the  end  of  the  program  year  and 
that  allow  a  client  to  maii^in  or  to 
access  permanent  housing  at  the 
completion  of  the  short-term  program; 
for  example,  a  short-term  program  that 
provides  drug  and/or  alcohol  abuse 
treatment  and  counseling  or  mental 
heahh  services  with  an  outplaoament  to 
housing. 

B.  In  the  area  te  be  served,  inoeeae 
the  number  of  housing  units  (ot  beds  of 
supportive  housiiig)  'by  an  twtimated 
"xx"  by  the  end  of  the  imignm  year,  for 
example,  a  program  desigoed  to  ofiw 
housing  widi  access  to  ssrvioe 
compcmento  which  oould  aasiat  clients 
in  maintaining  daily  living  activities 
through  an  appropriate  range  of  support. 

(2)  Measurable  Objectives 

In  addition  to  performanoe  meesurss, 
more  responsive  programs  are  also 
likriy  to  provide  specific  meesurable 
objectives  or  milestcmes.  i.e.  a  time 
sensitive  stetement  of  planned 
aocomplisliments.  For  measurable 
objectives  or  milestones.  HUD  will  not 
consider  the  level  of  expectetion 
described  for  each  objective.  An 
application  that  sets  85%  for  an 
objective  is  not  necessarily  "better"  dian* 
one  that  sets  25%  as  a  lealistic 
numerical  objective  for  echievement 
Once  a  program  is  tolerating,  the 
objectives  become  tools  for  monitoring 
the  results  that  are  being  accomplished. 

(3)  Goal:  Maximiring  Independent 
Living 

This  goal  refers  to  assisting  persons 
with  HIV/AIDS  to  avoid,  to  ttw 
maximum  extent  possible,  institutional 
living  and  the  expense  of 
hospitalizati(m  by  increasing  the 
availability  of  housing  aherniatives.  The 
housing  to  be  provided  may  offer  clients 
access  to  related  supportive  services 
that  could  assist  a  client  in  maintaining 
daify  living  activities  throu^  an 
appropriate  range  of  suppiHt.  including 
helping  to  prevent  homelessness  by 
assisting  clients  maintein  their  current 
residences.  Efforts  may  also  address  the 
needs  of  HOPWA-eligible  dients  who 
are  homeless  by  coordinating  asristenoe 
with  area  Continuum  of  Care  programs 
that  assist  persons  who  are  homeless. 
The  goal  recognizes  that  the  economic 
burdens  impeded  by  diseeses  related  to 
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HIV  and  AIDS  can  lead  to  homelessness 
and  institutional  living  if  assistance  is 
not  available  to  help  persons  with  HIV/ 
AIDS  remain  in  their  homes,  with 
hcMnecare  as  necessary,  or  move  to 
community  residences  offering  health 
care  services  or  more  intensive  care  in 
a  non-institutional  setting.  This  goal 
also  recognizes  that  periods  of 
hospitalization  can  be  unnecessarily 
prolfHiged  if  housing  and  health  care 
ahematives  are  not  avail^le. 

Consistent  with  this  goal,  proposals 
should  be  designed  to  increase  the 
availability  of  non-institutional  housing 
alternatives.  Because  a  single  project 
funded  under  this  notice  cannot  be 
expected  by  itself  to  address  the  range 
of  needed  housing  alternatives,  the 
proposed  activities  should  be 
coordinated  with  other  programs,  to  the 
maximum  extent  possible,  to  form 
networks  that  can  respond  to  the  needs 
of  persons  vnth  HTV/AIDS  and  their 
fiamilies  as  those  needs  change  over 
time.  For  example,  HOPWA  projects 
should  be  integrated  with  area 
Continuum  of  Care  plans  under  the 
homeless  assistance  programs,  to  the 
degree  that  area  needs  include  persons 
living  with  HIV/AIDS  who  are 
homeless.  Programs  should  also  show 
coordination  with  area  health-care, 
rental  assistance  and  other  supportive 
services  that  are  funded  under  the  Ryan 
White  CARE  Act  that  is  administered  by 
the  Department  of  Health  and  Human 
Services.  This  is  necessary  to  help 
achieve  a  non-duplicative  continuum  of 
care  approach  to  offering  assistance  to 
eligible  persons. 

Examples  of  measurable  (4>jectives  for 
maximizing  independent  living.  The 
following  are  examples  of  measurable 
objectives: 

"X"  persons  with  HIV/ AIDS  virill  be 
receiving  rental  assistance  in  the 
apartments  in  which  they  are 
currently  living,  with  access  tb  home 
health  care  and  homemaker/chore 
services  within  "X"  months. 
"X"  units  in  a  community  residence 
providing  access  to  a  range  of  health 
care  and  personal  support,  including 
intensive  care,  as  needed,  tvill  become 
available  within 
"X"  months  through  the  acquisition  and 
renovation  of  a  small  apartment 
building. 
"X"  persons  with  HIV/ AIDS  currently 
living  in  emergency  shelters  will 
move  within 
"X"  mtmths  to  scattered-site  apartments 
with  rmtal  assistance  and  access  to 
services. 

(4)  Goal:  Maximizing  Self-determination 

This  goal  refers  to  the  opportunities 
provided  to  participants  to  make 


informed  decisions  that  affect  their 
lives.  Those  op{>ortunitie8  could  result 
from  the  participant's  involvement  in 
developing  his  or  her  individualized 
plan  for  housing  and  related  supportive 
services,  including  participant  selection 
of  service  providers.  It  could  be  shown 
in  the  opportimities  to  select  available 
legal,  therapeutic  and  other  types  of 
personal  assistance,  as  well  as 
educational,  employment  assistance, 
social,  and  volimteer  activities  made 
accessible  through  the  program.  This 
goal  may  also  be  achieved  through 
client  pwrtidpation  in  advisory  group 
meetings,  such  as  residential  councils, 
in  efforts  to  evaluate  and  improve 
program  procedures,  comment  on 
planned  renovations  to  a  community 
residence,  and  through  other  means  of 
client  expression  within  the  pro^«m. 

Examples  of  measurable  objectives  for 
maximizing  self-determination.  The 
following  are  examples  of  measurable 
objectives: 

"X"  percent  of  participants,  who  have  a 
need  for  home  healtn  care,  will 
choose  their  home  health  care 
provider  within  one  month  of 
entering  the  program; 
"X"  percent  ofa  community  resident's 
clients  will  attend  a  weekly  resident 
advisory  meeting  that  is  held  at  least 
once  a  mcmth; 
"X"  percent  of  the  residents  of  the  city's 
group  homes  for  persons  with  HIV/ 
AIDS  will  participate  each  year  in 
completing  a  survey  that  evaluates  the 
residential  program. 

(i)  Application  Certifications 

The  application  under  this  NOFA  also 
contains  certifications  that  the  applicant 
will  comply,  and  require  any  project 
sponsor  to  comply,  with  fair  housing 
and  dvil  rights  requirements,  program 
regulations,  and  other  Federal 
requirements.  In  addition,  applications 
imder  this  notice  are  required  to  file  a 
Certification  of  Consistency  with  the 
Consolidated  Plan  from  the  jurisdiction 
in  the  proposed  area  to  be  served.  Under 
24  CFR  Part  91.  sections  225  for  local 
governments  and  325  for  States,  the 
jurisdiction  is  required  to  submit  a 
certification  in  its  annual  consolidated 
plan  submission  that  it  will 
affirmatively  further  feir  housing,  which 
means  that  it  will  conduct  an  analysis 
to  identify  impediments  to  fair  housing 
choice  within  the  jurisdiction,  take 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintain 
records  reflecting  the  analysis  and 
actions  in  this  r^ard.  The  Consolidated 
Plan  certification  is  not  required  for  an 
application  that  proposes  nation-wide 
activities.  In  addition,  MDI  applicants 


are  required  to  certify  that  they  will 
participate  in  the  MDI  evaluation 
component. 

(j)  Nondiscrimination.  Fair  Housing  and 
Accessibility 

Projects  funded  under  this  NOFA 
shall  operate  in  a  feshion  that  does  not 
deprive  any  individual  of  any  right 
protected  by  the  Fair  Housing  Act  (42 
U.S.C  3601-19).  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  or  the  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C  12101  et.  seq.). 
All  HUD-financed  and  insured  new 
construction  must  be  in  complianoe 
with  the  Fair  Housing  Act  and  programs 
must  amend  their  inspecticm  and 
certification  procedures  to  provide  for 
these  provisions.  

The  requirements  of  24  CFR  574.603 
concerning  nondisaunination  and 
equal  oppportimity  apply  to  use  of  the 
HOPWA  ftmds.  Applicants  should  note 
that,  in  accordance  with  paragraph  (b)  of 
that  regulation,  "(a)  grantee  or  project 
sponsor  must  adopt  procedures  to 
ensure  that  all  persons  who  Qualify  for 
the  assistance,  regardless  of  their  race, 
color,  religion,  sex,  age,  national  origin, 
familial  status,  or  handicap,  know  of  th« 
availability  of  the  HOPWA  program, 
including  facilities  and  services 
accessible  to  persons  with  a  handicap, 
and  maintain  evidence  of 
implementation  of  the  procedures." 

the  requirements  of  24  CFR  part  8. 
Nondiscrimination  based  on  handicap 
in  Federally  assisted  programs  and 
activities  of  the  Department  of  Housing 
and  Urban  Devel<^ment,  apply  to  the 
use  of  HOPWA  funds.  Section  8.1 
addresses  the  purpose  of  this  part  "that 
no  otherwise  qualified  individual  with 
handicaps  in  the  United  States  shall, 
solely  by  reason  of  his  or  her  handicap, 
be  excluded  bom  the  participation  in. 
be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance  bom  the 
Department'  *  *"  In  addition,  the 
requirements  of  24  CFR  part  100, 
Discriminatory  Conduct  Under  the  Fair 
Housing  Act,  apply  to  the  use  of 
HOPWA  hmds. 

The  Department  recommends  that 
applications  for  assistance  under  this 
NOFA  should  emphasize  how  they  will 
meet  requirements  for  the  accessibility 
of  the  housing  to  be  provided  to  eligible 
persons.  In  addition  to  these 
requirements,  the  Department  strongly 
encourages  all  applicants,  especially 
those  that  use  funds  for  new 
construction  and/or  substantial 
rehabilitation  activities,  to  develop  and/ 
or  provide  housing  that  is  visitable  by 
persons  with  mobility  impairments  and 


to  insure  accessibility  for  persons  with 
disabilities  to  all  aspects  of  the  program. 
Under  the  visitability  standard, 
accessible  housing  means  that  the  unit 
is  located  on  an  accessible  route  (32" 
clear  passage)  and.  when  designed, 
constructed,  altered  or  adapted,  can  be 
approached,  entered  and  used  by  an 
individual  with  physical  disabilities. 
Visitability  involves  two  specifications: 
(1)  At  least  one  outside  entrance  is  at 
grade  (no  steps  or  other  barrier  to  a 
wheelchair),  and  (2)  all  interior  and 
exterior  doors  provide  a  32"  clear 
passage. 

The  Department's  (Mfice  of  Policy 
Development  and  Research  has  issued 
the  following  guide  which  will  be  useful 
in  designing  appropriate  modifications, 
including  integrating  imiversal  design 
featiues  that  provide  basic  accessibility 
in  entry  and  mobility  throughout 
structures  and  contain  other 
modifications  that  respond  to  the  needs 
of  clients  with  disabilities:  Homes  for 
Everyone:  Universal  Design  Principle  in 
Practice.  To  obtain  this  document, 
applicants  should  contact  the  HUD  User 
informati(Mi  office  at  1-800-245-2691  or 
1-800-877-8339  (TTY). 

n.  Applicatioi  Selectioa  Proceaa — New 
Grants 

(a)  Review  and  Clarifications 

Applications  will  be  reviewed  to 
ensure  that  they  meet  the  following: 

(1)  Applicant  eligibility.  The  applicant 
and  project  8ponsOT(s),  if  any,  are 
eligible  to  apply  for  the  specific 
program; 

(2)  Eligible  population  to  be  served. 
The  persons  proposed  to  be  served  are 
eligible  persons; 

(3)  Eligible  activities.  The  proposed 
activities  are  eligible  for  assistance 
under  the  program; 

(4)  Certification  of  Consistency  with 
Area  Consolidated  Plans.  The  proposed 
activities  that  are  located  in  a 
jurisdiction  are  consistent  with  the 
jurisdiction's  current,  approved 
Consolidated  Plan,  except  that  this 
certification  is  not  required  for  projects 
that  propose  to  undertake  activities  on 
a  national  basis;  and 

(5)  Other  requirements.  The  applicant 
is  currently  in  complianoe  with  the 
federal  requirements  contained  in  24 
CFR  part  574,  subpart  G.  "Other  Federal 
Remiirements." 

Ths  Department  will  use  the 
following  standards  to  assess 
compliance  with  dvil  rights  laws  at  the 
threshold  review.  In  making  this 
assessment,  the  Department  shall  review 
appropriate  records  maintained  by  the 
ciffice  of  Fair  Housing  and  Equal 
Opportunity,  e.g..  reoords  of  monitoring. 


audit,  or  complianoe  review  findings, 
complaint  determinations,  compliuice 
agreements,  etc.  If  the  review  reveals  the 
existence  of  any  of  the  following,  the 
application  will  be  rejected: 

(A)  There  is  a  pending  dvil  rights  suit 
against  the  sponsor  instituted  by  the 
Department  of  Justice. 

(h)  There  is  an  outstanding  finding  of 
noncompliance  with  dvil  ri^ts 
statutes.  Executive  Orders  or  regulations 
as  a  result  of  formal  administrative 
proceedings,  unless  the  applicant  is 
operating  under  a  HUD-approved 
compliance  agreement  designed  to 
corred  the  area  of  noncompliance,  or  is 
currently  negotiating  such  an  agreement 
with  the  Department. 

(C)  There  is  an  unresolved  Secretarial 
charge  of  discrimination  issued  imder 
SecticH)  810(g)  of  the  Fair  Housing  Ad. 
as  implemented  by  24  CFR  103.400. 

(D)  There  has  been  an  adjudication  of 
a  dvil  rights  violation  in  a  dvil  action 
brought  against  it  by  a  private 
individual,  unless  the  applicant  is 
operating  in  compliance  with  a  court 
order  designed  to  correct  the  area  of 
noncompliBnce  tw  the  applicant  has 
discharged  any  respcnsibility  arising 
bom  such  litigation. 

(E)  There  has  been  a  deferral  of  the 
processing  of  applications  bom  the 
sponsor  imposed  by  HUD  undw  Title  VI 
of  the  Qvil  Rights  Ad  of  1964.  the 
Attorney  General's  Guidelines  (28  CFR 
1.8)  and  procedures,  or  imder  Sedion 
504  of  the  Rehabilitation  Ad  of  1973 
and  the  HUD  Sectim  504  regulations 
(24  CFR  8.57). 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B,  HUD  may 
contad  an  applicant  to  seek  clarification 
of  an  item  in  the  api^cation.  or  to 
request  additional  or  missing 
information,  but  the  darification  or  the 
request  for  additional  or  misaing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  tku9 
funding  dednon. 

(b)  Competition 

This  national  competition  will 
involve  the  review,  rating  and  selecticm 
of  applications- under  each  of  the  three 
categories  of  assistance,  including 
selection  for  the  national  HCff*WA 
technical  assistance  funds.  To  rate 
applications,  the  Department  may 
establish  a  panel  or  panels  induding 
pOTSons  not  currently  employed  by  HUD 
to  obtain  onlain  expertise  and  outside 
points  of  view,  including  views  from 
other  federal  agencies,  llie  separate 
competition  for  additional  frmds  for 
currmt  MDI  grantees  is  provided  below 
in  Sectimi  in  and  described  in  Section 
1(f)(4). 


(c)  Rating  of  Applicatioia 
(1)  Procedure 

Applications  will  be  rated  based  on 
the  criteria  listed  below.  The  criteria 
listed  in  paragraph  (2)  (A),  (B).  (C).  and 
(JO)  are  common  for  all  applications. 
Paragraphs  (3).  (4)  and  (5)  are  spedfic 
for  the  category  of  assistance  imder 
which  the  application  is  being 
submitted.  Ratings  will  be  made  with  a 
maximum  of  100  points  awarded.  After 
rating,  these  applications  will  be  placed 
in  the  rank  ordw  of  their  final  score  for 
selection  within  the  appropriate 
category  of  assistance,  except  that  the 
proposals  for  the  national  HOPWA 
technical  assistance  activities  will  be 
placed  in  the  rank  order  of  their  final 
score  fcM*  selection  under  a  separate 
selection  list  for  the  purposes  of 
selecting  the  highest  rated  application 
or  applications  to  be  awarded  the 
amounts  reserved  for  national  HOPWA 
technical  assistance  activities  and 
applications  that  were  not  selected  for 
the  reserved  amounts  %vill  be  returned  to 
the  SPNS  category  of  assistance  for 
consideration  imder  that  selection  list 

(2)  Common  Rating  Criteria 

Applications  under  the  three 
categories  of  grant  will  be  rated  on  the 
following  four  common  criteria  for  up  to 
70  points: 

(A)  Applicant  and  Project  Sponsor 
capacity  (20  points).  HUD  will  award  up 
to  20  points  based  on  the  ability  of  the 
applicant  and,  if  applicable,  any  projed 
sponsors)  to  develop  and  operate  the 
proposed  program,  such  as  housing 
devefopment.  management  of  housing 
fadlities  or  units,  and  sovioe  delivery, 
in  relation  to  which  entify  is  carrying 
out  an  activity.  With  regard  to  both  the 
applicant  and  the  projed  sponsor(s), 
HUD  will  considw:  (a)  past  experience 
and  knowledge  in  saving  persons  with 
HIV/ AIDS  and  their  femilies;  (b)  past 
experience  and  knowledge  in  programs 
similar  to  those  proposed  in  the 
application;  and  (c)  experience  and 
knowledge  in  mmitoring  and  evaluating 
program  pofcmnance  and  disseminating 
infennati(m  on  projed  outcomes. 

As  appUc^fe,  the  rating  under  this 
criterion  will  also  ccmsider  prio- 
perfcwmance  with  any  HUD- 
administered  programs,  timeliness  in 
implementing  HUD-administered 
programs,  including  any  serious, 
outstanding  audit  or  mcmitoring 
findings  that  directfy  afiiad  the 
propoMd  project 

(B)  Need  for  the  project  in  the  area  to 
be  served  (10  points).  HUD  will  award 
up  to  10  points  based  on  the  extent  to 
vmidi  the  need  but  the  pn^act  in  the 
area  to  be  served  is  demcmstrated  with 
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5  of  these  points  to  be  detennined  by 
the  relative  numbers  of  AIDS  cases  and 
per  capita  AIDS  incidence,  as  reported 
to  and  confirmed  by  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention. 

After  the  other  rating  criteria  have 
been  determined  for  up  to  95  points, 
HUD  will  award  5  of  the  points  under 
this  criterion  for  each  category  to  the 
hi^iest  rated  application  in  each  state 
and  to  the  highest  rated  application 
among  the  appUcations  that  propose 
nation-wide  activities. 

(C)  Appropriateness  ofpmgnun 
activities:  housing,  supportive  services 
and  other  assistance  (30  points).  HUD 
will  award  up  to  30  points  based  on  the 
extent  to  which  a  plan  for  undertaking 
and  managing  the  proposed  activities  is 
coordinated  with  a  community  strategy 
and  is  responsive  to  the  needs  of  clients. 

(i)  The  award  of  points  for 
coordination  with  a  community 
strategy,  for  up  to  10  of  these  points, 
will  be  based  on  how  the  proposal 
describes  how  activities  were  planned 
and  are  proposed  to  be  carried  out  with 
HOPWA  funds  and  other  resources  in 
order  to  provide  a  continuum  of  housing 
and  services  to  meet  the  changing  needs 
of  eligible  persons,  such  as  the 
coordination  of  housing  with  access  to 
health-care  and  other  supportive 
services  in  area  continuum  of  care 
efforts.  Within  the  points  available 
under  this  criterion,  HUD  will  award 
three  bonus  points  for  projects  that 
propose  to  locate  activities  within  the 
boundaries  of  an  area  that  has  been 
designated  an  Empowerment  Zone, 
Enterprise  Community,  Supplemental 
Empowerment  2kine,  or  Enhanced 
Enterprise  Community  by  the  Secretary 
or  by  the  Secretary  of  the  Department  of 
Agriculture,  if  priority  placement  will 
be  given  by  the  project:  to  eUgible 
persons  whose  last  known  address  was 
within  the  designated  area:  or  to  eUgible 
persons  who  are  homeless  persons 
living  on  the  streets  or  in  shelters  within 
the  designated  area. 

Within  the  points  available  under  this 
paragraph.  HUD  will  award  three  place- 
based  points  for  an  appUcation  based  on 
the  assessment  of  the  Secretary's 
Representative  who  is  serving  the  area 
in  which  the  project  will  be  located.  The 
Secretary's  Representative  shall 
consider  prior  HUD  experience  with  the 
applicant  and  any  project  sponsor  and 
the  application's  description  of  the 
applicant's  and  any  project  sponsor's 
participation  in  the  development, 
opoation  m  assessment  of  a  State  or 
local  government  strategy  to  address  the 
housing  and  related  health  care  or  other 
supportive  service  needs  of  eligible 
peraons  in  the  area  to  be  served.  The 


views  may  include  but  are  not  limited 
to  whether  the  entities  evidence 
sufficient  experience  and/or  ability  to 
carry  out  the  proposed  activities  in 
coordination  with  other  related 
resources  and  that  the  proposed 
activities  are  consistent  with  and/or 
complement  other  related  initiatives  in 
the  area  to  be  served. 

(ii)  The  award  of  points  for 
responsiveness  to  the  needs  of  clients, 
for  up  to  20  of  these  points,  will  be 
based  on  how  the  proposal: 

(a)  Describes  and  responds  to  the  need 
for  housing  and  related  supportive 
services  of  eligible  persons  in  the 
community:  or,  in  relation  to  technical 
assistance  activities  proposed  in  the 
application,  describes  and  responds  to 
the  technical  assistance  needs  of 
programs  which  provide  housing  and 
related  supportive  services  for  eligible 
persons: 

(b)  Describes  how  activities  will  offer 
a  personalized  response  to  the  needs  of 
dients  which  maximizes  opportunities 
for  independent  living,  including 
accessibility  of  bousing  units  and  other 
structures,  and  in  the  case  of  a  family, 
acconunodates  the  needs  of  famiUes; 

(c)  Provides  for  monitoring  and  the 
evaliiation  of  the  assistance  provided  to 
participants: 

(d)  In  relation  to  technical  assistance 
activities  proposed  in  the  application, 
provides  technical  assistance  related  to 
the  development  and  operation  of 
programs  and  the  capacity  of 
organizations  to  undertake  and  manage 
assistance  for  eligible  persons: 

(e)  In  relation  to  a  safe  haven, 
describes  how  the  activities  that  will  be 
carried  out  with  HOPWA  funds  and 
other  resources  provide  for  the 
stabilization  of  clients,  provide  basic 
services  in  the  safe  haven,  and  provide 
coordination  with  other  assistance: 
under  this  activity,  HUD  will  consider 
how  the  safe  haven  proposal  proposes  to 
offer  housing  assistance  for  homeless 
persons  with  serious  mental  illness 
through  a  program  that  places  minimal 
initial  demands  on  residents  and  does 
not  require  participation  in  services  but 
that  also  anticipates  that  safe  haven 
residents,  in  time,  will  participate  in 
mental  health  programs  and/or 
substance  abuse  programs  and  move  to 
or  accept  transitional  or  other 
supportive  housing; 

(t)  In  accordance  with  an  order  of  the 
U.S.  District  Court  for  the  Northern 
District  of  Texas,  Dallas  Division,  with 
respect  to  any  application  submitted  by 
the  aty  of  Dallas,  Texas.  HUD  will  also 
consider  the  extent  to  which  the 
proposal  for  the  use  of  HOPWA  funds 
will  be  used  to  eradicate  the  vestiges  of 
racial  segregation  in  the  Dallas  Hotising 


Authority's  low-income  housing 
programs.  The  City  of  Dallas  should 
adchess  the  effiect,  if  any,  that  vestiges 
of  racial  segregation  in  Dallas  Housing 
Authority's  low  income  housing 
programs  have  on  potential  participants 
in  the  programs  covered  by  this  NOP  A. 
and  identify  proposed  actions  for 
remedying  those  vestiges.  HUD  may 
consider  up  to  2  points  of  the  points 
available  under  this  criterion  based  on 
this  consideration. 

(D)  Extent  of  leveraged  public  and 
private  resources  for  the  project  (10 
points).  HUD  will  award  up  to  10  points 
based  on  the  extent  to  which  resources 
from  other  public  or  private  sources 
have  been  committed  to  support  the 
project  at  the  time  of  application.  In 
establishing  leveraging,  HUD  will  not 
consider  other  HOPWA-funded 
activities,  entitiement  benefits  inuring 
to  eligible  persons,  or  conditioned 
commitments  that  depend  on  future 
fund-raising  or  actims.  In  assessing  the 
use  of  acceptable  leveraged  resources. 
HUD  will  consider  the  likelihood  that 
state  and  local  resources  will  be 
available  and  continue  diuing  the 
operating  period  of  the  grant. 

(3)  Additional  Criterion  for  Special 
Projects  of  National  Significance  (30 
points) 

Applications  for  projects  for  this 
category  of  assistance  will  be  rated  oa 
the  initovative  nature  of  the  proposal 
and  its  potential  for  replication, 
including  the  use  of  performance 
measures  and  the  evaluation  of 
activities.  HUD  will  award  up  to  30 
points  based  on  the  extent  to  which  the 
applicant  demonstrates  that: 

(A)  The  project  involves  a  new 
program  for,  or  alternative  method  of. 
meeting  the  needs  of  eligible  persons, 
when  compared  to  other  applications 
and  projects  funded  in  the  past.  The 
Department  will  consider  the  extent  to 
which  the  project  design,  management 
plan,  proposed  effects,  local  plaiming 
and  coordination  of  housing  programs, 
and  proposed  activities  are  exemplary 
and  appropriate  as  a  model  for 
replication  in  similar  localities  or 
nationally,  when  compared  to  other 
applications  and  projects  funded  in  the 
past. 

Within  the  points  available  under  this 
criterion.  HUD  may  award  up  to  five 
boaus  points  for  projects  that  propose  to 
continue  the  operations  of  HOPWA 
funded  activities  that  have  been 
supported  by  HOPWA  competitive 
funds  in  prior  years  and  that  have 
operated  with  reasonable  success.  An 
applicant  has  operated  with  reasonable 
success  if  it  evidences  that  previous 
HOPWA-funded  activities  have  been 


carried  out  and  funds  have  been  used  in 
a  timely  manner,  that  benchmarks,  if 
any,  in  program  development  and 
operation  have  been  met,  and  that  the 
number  of  pwsons  assisted  is 
comparable  to  the  numbor  that  was 
planned  at  the  time  of  application.  The 
Departmoit  recognizes  tl^t  the  clients 
vtbidn  benefit  under  these  projects  may 
have  only  limited  access  to  other 
HOPWA  funds,  except  as  provided 
throu^  this  national  competition:  and 

(B)  The  project  establishes 
perfoimance  measures,  provides  for  the 
evaluation  of  activities  based  on  those 
performance  measures,  and  provides  for 
the  dissemination  of  information  on  the 
success  of  the  proposed  activities  in 
assisting  eligible  persons  and/or  in 
establishing  or  operating  systems  of  care 
(br  eligible  persons. 

(4)  Additional  Criterion  for  Projects 
under  the  HIV  Midtiple-Diagnoses 
Initiative  (30  points) 

Applications  for  Projects  under  this 
catesory  of  assistance  will  be  rated  on: 

(AJ  Innovative  nature  of  the  proposal 
and  its  potential  for  replication.  HUD 
will  award  up  to  25  points  based  on  the 
extent  to  which  the  project  involves  a 
new  program  for,  or  alternative  method 
of,  meeting  the  needs  of  the  targeted 
population  of  eligible  persons,  when 
compared  to  other  applications  and 
projects  funded  in  the  past.  The 
Department  will  consider  the  extent  to 
which  the  project  design,  management 
plan,  proposed  effiacts.  local  planning 
and  coordination  of  housing  programs, 
and  the  likelihood  that  activities  will 
benefit  the  targeted  population  of ' 
eligible  perscms  and  proposed  activities 
are  exemplary  and  appropriate  as  a 
model  for  replication  in  similar 
localities  or  nationally,  when  compared 
to  othw  applications  and  projects 
funded  in  the  past. 

Within  the  points  available  under  this 
criterion.  HUD  may  award  up  to  five 
bonus  points  for  projects  that  propose  to 
continue  the  operations  of  HC0*WA 
funded  activities  that  have  been 
suppOTted  by  HOPWA  competitive 
funds  in  prior  years  and  that  have 
operated  with  reascmable  success.  An 
applicant  has  operated  with  reasonable 
success  if  it  evidences  that  previous 
HOPWA-funded  activities  have  been 
carried  out  and  hmds  have  been  iised  in 
a  timely  manner,  that  benchmarks,  if 
any,  in  program  development  and 
operation  have  been  met.  and  that  the 
number  of  persons  assisted  is 
comparable  to  the  numbw  that  was 
planned  at  the  time  of  application.  The 
Departmoit  recognizes  that  the  clients 
which  benefit  imder  these  projects  may 
have  only  limited  access  to  other 


HOPWA  funds,  except  as  provided 
through  this  naticmal  con^ietition;  and 

(B)  Performance  measures  and 
national  MIX  evaluation.  HUD  will 
award  up  to  5  points  to  an  applicant 
that  establishes  performance  measures 
and  agrees  to  fuUy  participate  in  the 

national  MDI  evaluaticm  component 

-* 

(5)  Additional  Criterion  for  Projects 
Which  are  Part  of  Long-Term 
Comprehensive  Strategies  fcv  Providing 
Housing  and  Related  Services  (30 
points). 

Applications  for  projects  for  this 
eatery  of  assistance  will  be  rated  on 
the  extent  of  local  planning  and 
coordination  of  housing  programs, 
including  the  use  of  performance 
measures  and  the  evaluation  of 
activities.  HUD  will  award  up  to  30 
points  based  on  the  extent  to  which  the 
applicant  demonstrates: 

(A)  The  proposed  project  is  part  of  a 
community  strategy  involving  local, 
metropolitan  or  state-wide  plaiming  and 
coordination  of  housing  programs 
designed  to  meet  the  changing  needs  of 
low-income  persons  with  HIV/ AIDS  and 
their  families,  including  programs 
providing  housing  assistance  and 
related  services  that  are  operated  by 
federal,  state,  local,  private  and  other 
entities  serving  eligible  persons. 

Within  the  points  available  under  this 
criterion.  HUD  may  award  up  to  five 
bonus  points  for  projects  that  propose  to 
continue  the  opwations  of  HOPWA 
funded  activities  that  have  been 
supported  by  HOPWA  formula  or 
competitive  fimds  in  prior  years  and 
that  have  operated  with  reasonable 
success.  An  applicant  has  operated  with 
reasonable  success  if  it  evidences  that 
previous  HCK^A-fimded  activities 
have  been  carried  out  and  funds  have 
been  used  in  a  timely  manner,  that 
benchmarks,  if  any,  in  program 
development  and  operation  have  been 
met.'  and  that  the  number  of  persiMis 
assisted  is  comparable  to  the  number 
that  was  planned  at  the  time  of 
applicaticm.  The  Department  recognizes 
that  the  areas  which,  benefit  under  this 
category  of  assistance  currently  have  no 
other  access  to  HOPWA  funds  except  as 
provided  throu^  this  national 
competition;  and 

(B)  Establishes  performance  measures, 
provides  fiivihe  evaluatien  of  activities 
based  on  those  perfiramance  measures, 
and  provides  for  the  dissemination  of 
infonnation  on  the  success  of  the 
proposed  activities  in  assisting  eli^ble 
persons  an^or  in  establishing  or 
operating  systems  of  care  kx  eligible 
posons. 


(d)  Selection  of  Awards 

Whether  an  application  is 
conditionally  selected  will  depend  oa 
its  overall  ranking  compared  to  other 
applications  within  eadi  of  the  three 
categories  of  assistance,  and  for  an 
appUcation  that  proposes  naticmal 
HCX'WA  tedmical  assistance,  with  any 
other  applications  that  propose  similar 
activities.  The  Department  will  select 
applications  to  the  extent  that  funds  are 
available.  In  allocating  amounts  to  the 
categories  of  assistance,  HUD  reserves 
the  right  to  ensure  that  a  minimum 
number  of  applications  under  each 
category  of  assistance  are  among  the 
conditionally  selected  applications. 
HUD  reserves  the  right  to  fund  less  than 
the  full  amount  requested  in  any 
application  and  to  make  mathematical 
corrections. 

HUD  reserves  the  right  to  achieve 
greeter  geo^eplnc  diversity  (i.e. 
resulting  in  funding  activities  writhin  a 
variety  of  states)  by  selecting  a  lower 
rated  application.  In  selecting  a  lower 
rated  application  in  order  to  achieve 
greetK'  geographic  diversity  imder  this 
paragraph,  HUD  will  not  select  an 
application  that  is  rated  below  50 
points. 

In  the  event  of  a  tie  between 
applications  in  a  categmy  of  assistance, 
HUD  reserves  the  right  to  break  the  tie: 
by  selecting  the  proposal  that  increases 
geographic  diversity:  and.  if  not  greater 
geographic  diversity  is  achievable,  by 
subeequentiy  designating  as  the  hl^er 
rated  proposal,  that  proposal  which  was 
sccved  highw  on  a  rating  criterion,  taken 
in  the  following  order  until  the  tie  is 
brtdcm:  the  category  specific  criterion 
under  Section  II  (c)  paragraphs  (3).  (4). 
or  (5);  the  appropriateness  of  program 
activities;  the  applicant  and  project 
sponsor  capacity  criterion:  the  need  for 
the  project  critniim;  and  die  extent  of 
leveraged  resources  criterion. 

In  the  event  of  a  procedural  error  that, 
when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
application  during  the  fimd^  round 
under  this  NOFA,  HUD  may  select  that 
application  when  sufficient  funds 
become  available. 

HUD  will  notify  ccmditimally 
selected  applicants  in  writing.  Sudi  . 
applicants  will  subsequentiy  be  notified 
of  any  modificatim  nude  by  HUD,  the 
additional  prefect  information  necessary 
for  grant  award  and  the  date  of  deadline 
for  submission  of  sudi  informaticm.  In 
the  event  that  a  oonditionally-selacted 
apfdicant  is  uniMe  to  meet  any 
oonlitions  for  fimd  awwd  within  the 
specified  timeframe  or  funds  are 
deobligBted  under  a  grant  awarded 
under  this  competition,  HUD  resoves 
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the  right  not  to  award  funds  to  the 
applicant,  but  instead  to:  use  those 
funds  to  make  awards  to  the  next 
highest  rated  applications  in  this 
competition;  to  restore  amounts  to  a 
funding  request  that  had  been  reduced 
in  this  or  in  a  prior  year  competition:  or 
to  add  amounts  to  funds  available  for 
the  next  competition. 

m.  Application  Selection  Process — 
Cnirent  MDI  Grants 

(a)  General  Requirements 

All  requirements  of  this  NOFA  apply 
also  to  this  selection,  except  as 
otherwise  noted  herein.  The  amounts 
available  under  this  section  are 
provided  in  addition  to  and  are  not 
subject  to  the  limitation  in  paragraph 
1(c)(2)  on  the  amount  that  the  applicant 
may  otherwise  qualify  for  imder  the 
selection  process  for  new  grants. 

(b)  Eligible  Applicants 

An  eligible  applicant  under  this 
selection  is  an  entity  that  was  selected 
for  a  MDI  award  under  the  1996 
HOPWA  competition.  The  1996  NOFA 
was  published  in  the  Federal  Register 
on  February  28.  1996  (61  FR  7664)  and 
the  notice  of  funding  awards  was 
published  on  October  23. 1996  (61  FR 
55009).  In  regard  to  determining 
eligibility,  the  review  process  contained 
in  Section  11  has  been  reduced.  Based  on 
the  information  provided  in  the 
application  under  paragraph  (e),  HUD 
will  determine  if  an  applicant  is 
eligible.  Since  the  eligible  applicants  are 
limited  to  current  recipients  of  HOPWA 
MDI  grants,  the  Department  will  not 
otherwise  require  applicants  to 
duplicate  their  submission  of 
dociunentation  to  determine  the 
applicant's  eligibility,  that  an  eligible 
population  is  to  be  served,  that  eligible 
activities  will  be  undertaken  and  that 
the  applicant  is  in  conformance  with 
other  requirements.  The  Department  is 
satisfied  that  the  review  that  was 
undertaken  for  these  entities  in  the  1996 
MDI  competition,  for  which  these 
entities  were  determined  to  be  eligible, 
is  sufficient  for  the  award  of  these 
additional  funds. 

(c)  Eligible  Activities 

As  described  in  paragraph  1(f)(5),  a 
current  MDI  grantee  may  also  apply  for 
up  to  $50,000  in  additional  funds  to  be 
used  in  modifying  and  expanding  the 
planned  evaluation  of  project 
performance  and  dissemination  of 
information  on  project  outcomes  and  in 
acquiring  the  services  of  the  Evaluation 
Technical  Assistance  Center.  Applicants 
under  this  section  are  not  required  to 


establish  additional  performance 
measures. 

(d)  Rating  Factors 

The  rating  factors  contained  in 
Section  II  have  been  modified  and  the 
leveraging  criterion  was  eliminated. 
Applications  for  funds  under  this 
section  from  current  MDI  grantees  will 
be  rated,  with  a  maximum  of  100  points 
awarded,  on  the  following: 

(1)  Applicant  and  Project  Sponsor 
capacity  (25  points).  HUD  will  award  up 
to  25  points  based  on  the  ability  of  the 
applicant  and,  if  applicable,  any  project 
sponsor(s)  to  develop  and  operate  their 
current  MDI  project  and  to  undertake 
the  proposed  additional  evaluation 
activities.  HUD  will  consider  their  prior 
performance  on  the  1996  MDI  project. 

(2)  Need  for  the  project  in  the  area  to 
be  served  (5  points).  HUD  will  award  up 
to  5  points  based  on  the  extent  to  which 
the  need  for  the  project  in  the  area  to  be 
served  is  demonstrated  by  the  relative 
numbers  of  AIDS  cases  and  per  capita 
AIDS  incidence,  as  reported  to  and 
confirmed  by  the  Director  of  the  Centers 
for  Disease  Control  and  Prevention. 

(3)  Appropriateness  of  program 
activities  (25  points).  HUD  will  award 
up  to  25  points  based  on  the  extent  to 
which  a  plan  for  undertaking  and 
managing  the  proposed  activities 
describes  and  responds  to  the  need  for 
additional  support  to  complete,  modify 
and/or  expand  evaluation  activities  in 
regard  to  a  MDI  program  that  provides 
housing  and  related  supportive  services 
for  eligible  persons; 

(4)  Additional  Criterion  for  Special 
Projects  of  National  Significance — HIV 
Multiple-Diagnoses  Initiative  (45 
points). 

(A)  HUD  will  award  up  to  5  points  for 
the  innovative  nature  of  the  proposal 
and  its  potential  for  replication,  based 
on  the  extent  to  which  the  project 
involves  a  new  or  alternative  method  for 
carrying  out  evaluation  activities  and 
the  extent  to  which  the  proposed 
evaluation  activities,  the  relationship  of 
these  activities  to  related  local  planning 
and  coordination  of  housing  programs 
for  eligible  persons,  are  exemplary  or 
appropriate  as  a  model  for  replication  in 
similar  localities  or  nationally;  and 

(B)  HUD  will  award  up  to  40  points 
for  evaluation  and  dissemination,  based 
on  the  extent  to  which  the  applicant 
describes  an  evaluation  and 
dissemination  plan  that  includes  an 
assessment  of  the  assistance  provided  to 
clients,  based  on  HUD's  assessment  of 
the  extent  to  which  the  plan  will  ensure 
that  activities  are  undertaken  in  a  timely 
manner  and  that  funds  are  expended 
within  the  plaimed  use  period. 


(e)  Applications 

The  application  requirements  have 
been  modified.  An  eligible  applicant 
under  this  section  is  not  required  to 
resubmit  their  1996  application  or  to 
submit  their  1997  application  based  on 
the  form  that  is  made  available  for 
applicants  under  section  II,  except  as 
noted  below  in  using  the  SF-424  and 
the  HOPWA  Applicant  Certifications 
(see  item  B  of  Statutory  Certifications). 
An  applicant  under  this  section  is 
required  to  submit  each  of  the  following 
items: 

(a)  a  signed  SF-424: 

(b)  a  signed  HOPWA  Applicant 
Certifications;  and 

(c)  a  letter  or  other  written  document 
of  approximately  one  page  that  requests 
an  amount  (up  to  S50,000)  and  describes 
the  applicant's  need  for  and  plan  to  use 
additional  funds  to  complete,  modify 
and/or  expand  the  planned  program 
development  and  evaluation  efforts 
under  its  1996  award. 

(f)  Selection  Process 

The  selection  process  contained  in 
Section  n  has  been  modified.  An 
applicant  that  meets  the  review  criteria 
in  section  (b),  must  have  a  rating  score 
of  at  least  50  points  in  order  to  be 
funded.  Applicants  will  not  be  ranked 
for  this  selection.  There  is  sufficient 
funding  for  all  eligible  applications 
under  this  section. 

IV.  Other  Matters 

Enviroiunental  Impact 

This  NOFA  provides  funding  under, 
and  does  not  alter  the  environmental 
requirements  of,  regulations  in  24  CFR 
part  574.  Accordingly,  under  24  CFR 
50.19(c)(5).  this  NOFA  is  categorically 
excluded  trom  environmental  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C  4321). 
Activities  under  this  NOFA  are  subject 
to  the  environmental  review  provisions 
set  out  at  24  CFR  574.450. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  {)olicies  contained 
in  this  Notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  amcmg  the  various 
levels  of  government.  As  a  result,  the 
Notice  is  not  subject  to  review  under  the 
Order.  The  Notice  announces  the 
availability  of  funds  and  invites 
applications  from  eligible  applicants  for 
the  HOPWA  program. 


Accountability  in  the  Provision  of  HUD 
Assistance 

HUD's  regulation  implementing 
section  102  of  the  Department  of 
Housing  and  Uiban  Development 
Reform  Act  of  1989,  foimd  at  24  CFR 
part  12,  contains  a  numbOT  of  provisions 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  Additional 
informatiaD  on  the  implementation  of 
secticm  102  was  ptiblished  on  January 
16. 1992  at  57  FR  1942.  The 
documentation,  public  access,  and 
disclosure  reqiiirements  of  section  102 
apply  to  assistance  awarded  tmder  this 
NOFA  as  follows: 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
applicaticm  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
up<m  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  wiU  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552}  and 
HUD's  implementing  regulatioms  at  24 
CFR  part  15.  In  addition,  HUD  will 
publish  notice  of  awards  made  in 
response  to  this  NOFA  in  the  Federal 
Register. 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  siibmitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  appUcant  disclosures  and 
updates — ^will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  subpart  C,  and  the 
notice  published  in  the  Federal 
on  January  16, 1992  (57  FR  1942),  for 
further  information  on  these  disclosure 
requirements.) 

Prohibition  on  Advance  Aefoose  of 
Funding  Information 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  found  at  24  CFR 
part  4.  applies  to  the  fonding 
competition  announced  today.  The 
requirements  of  that  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  ^plicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 


making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
infonnation  to  any  pexsaa  (other  than  an 
auth(»ized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  imfiair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
shotdd  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Ethics  Law 
Division  (202)  708-3815  (this  is  not  a 
toll-free  ntmiber).  A  telecommimi- 
cations  device  for  hearing-and  speech- 
impaired  persons  (TTY)  is  available  at 
1-800-877-8339  (Federal  Infonnation 
Relay  Smvice).  The  Ethics  Law  Division 
can  provide  information  of  a  general 
nature  to  HUD  employees,  as  %velL  * 
However,  a  HUD  emplojree  who  has 
specific  program  questions,  sudi  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel,  or  Headquarters 
Coimsel  for  the  program  to  which  the . 
question  pertains. 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  tmder  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriatitms 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  (The  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  pn^bit  recipients 
of  fiaderal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbjring  die  Executive  or  Legislative 
branches  of  the  federal  govenunmt  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  a%varding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
die  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFRpart  87,  applicants,  recipients, 
and  subracipiMits  of  assistance 
exceeding  $100,000  must  certify  that  so 
federal  funds  have  been  or  will  bespmt 
on  lobbying  activities  in  connectimi 
with,  the  assistance.  A  standard 
diaclosuie  fcmn,  SF-LLL,  "IXsclosure 
Form  to  Report  Lobbying,"  must  be  used 
to  disclose  lobbying  with  other  than 
federally  appropriated  funds  at  the  time 
of  application. 

Drug-Free  Workplace  Cett^cation 

In  accordance  with  24  CFR  24.630,  an 
applicant  must  submit  its  Certification 
for  a  Drug-Free  Woilqplace  (Form  HUD- 
50070). 


DbImL  May  1. 1997. 


Genera/  Depnty  Assistaid  Secntaryfor 
Cotmnunity  I^anning  and  Devdopment 

Appndix  A^-Ltat  sT  HUD  Ana  CTD  OllloM 

In  addttkm  to  fUiog  the  origiiial 
applicatkm  with  HUD  Haadquaiten,  as 
described  in  the  NOFA,  appUcaitU  are 
nquired  to  submit  t«ro  (2)  copiet  of  the 
qypUcation  to  theiiUD  CPD  office  Mrving 
the  ana  in  which  the  applicant's  Tptd^KX  is 
locaiad;  appUcantrproposing  nation-wide 
acttvitiat  should  file  dw  two  (2)  copies  with 
the  original  appUcatiao  to  HUD 
Headquarteis.  This  ^yendix  provjdes  a  lilt 
of  the  CPD  Directors  in  those  oee  CPD 
offices. 

Teleplione  numbers  far 
Telecommunicetions  Devices  far  the  Deaf 
(TTY  machines)  we  listed  iar  CPD  Directors 
in  HUD  Field  OtBcas;  all  HUD  numbers, 
including  those  noted  *,  may  be  readied  via 
TTY  by  dialing  the  Federal  bifDrmatian  Relay 
Service  <hi  1-800-477-TDDY  or  {i-tOO-977- 
8339). 
Alabama 
William  H.  Dirl,  Beacon  Ridge  Tower,  000 

Beacon  Pkwy.  West,  Suite  300. 

Birmingham.  AL  35209-3144;  (205)  290- 

7645:  TTY  (205)  290-7624. 
Alaska 
Collaen  Bickfoni,  949  E.  36di  Avenue, 

Suite  401,  Anchor^e,  AK  99506-4399; 

(907)  271-4684;  TTY  (907)  271-4326. 
Arizona 
Martin  R  Mitchell.  Two  Arizona  Center, 

Suite  1600, 400  N.  Sth  SL,  Phoenix.  AZ 

85004:  (602)  379-4754:  TTY  (602)  379- 

4461. 
Arkansas 
Billy  M.  Parsley.  TCBY  Tower,  425  West 

Capitol  Ave.,  Suite  900,  Little  Rock,  AR 

72201-3468:  (501)  324-6375;  TTY  (501) 

324-5931. 
Califamia 
(Southern)  Herbert  L.  Roberts,  611  West 

Sixth  St..  Suite  800,  Los  Angeles,  CA 

90017-3127;  (213)  894-8026;  TTY  (213) 

894-8133. 
(Northern)  Steve  Sachs,  450  Golden  Gate 

Ave.,  P.O.  Box  36003,  San  Francisco,  CA 

94102-3448;  (415)  436-6597;  TTY  (415) 

436-6594. 
Colorado 
Guadalupe  M.  Hernia,  Pim.  Interstate 

Tower  North.  633 17th  St.  Denver.  00 

80202-3607:  (303)  672-6414;  TTY  (303) 

672-6248. 
Connecticut 
Mary  EUm  Moqgui.  330  Main  St,  Hartfiord, 

CT  06106-1686;  (880)  240-4508;  TTY 

1860)240-1665. 
Delaware 
Joyce  Gaskins.  Wanamakar  Bldg..  100  Peim 

Square  East  Philadelphia.  PA  19107; 

(215)  656-0624;  TTY  (215)  656-3452. 
District  of  Columbia  (and  MD  and  VA 

subuiiM) 
James  H.  McDaniei.  820  First  St.  NE, 

Wethington,  DC  20002;  (202)  27S-0994: 

TTY  (202)  275-0772. 
Florida 
(Northern)  James  N.  Nichol.  301  West  Bay 

St.  Suite  2200.  Jacksonville.  FL  32202- 
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5121:  (904)  232-3587;  TTY  (904)  232- 
1241. 
(Miami-So.  Dade)  Angelo  Castillo,  Gables 
Tower  1. 1320  South  Dixie  Hwy.,  Coral 
Gables.  FL  33146-2911:  (305)  662-4570: 
TTY  (305)  662-4511. 
Georgia 
John  L.  Perry,  Russell  Fed.  BIdg.,  Room 
270.  75  Spring  St ,  SW.  Atlanta.  GA 
30303-3388:  (404)  331-5139:  TTY  (404) 
730-2654. 
Hawaii  (and  Pacific) 
Patty  A.  Nicholas.  7  Waterfront  Plaza,  Suite 
500,  500  Ala  Moana  Blvd..  Honolulu.  HI 
96813-4918:  (808)  522-8180  x264:  TTY 
(808)  522-8193. 
Idaho 
pohn  G.  Bonham,  400  S.W.  Sixth  Ave.. 
Suite  700,  Portland,  OR  97204-1632 
(503)  326-7012:  TTY  *  via  1-800-877- 
8339. 
Illinois 
James  Barnes,  77  W.  Jackson  Blvd.. 
Chicago.  IL  60604-3507;  (312)  353-1696; 
TTY  (312)  353-5944. 
Indiana 
Robert  F.  Poffenberger,  151  N.  Delaware 
St.  Indianapolis,  IN  46204-2526;  (317) 
226-5169:  TTY  *  via  1-800-877-8339. 
Iowa 
Gregory  A.  Bevirt,  Executive  Tower  Centre, 
10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955;  (402)  492-3144;  TTY  (402) 
492-3183. 
Kansas 
William  Rotert,  Gateway  Towers  2,  400 
State  Ave.,  Kansas  City.  KS  66101-2406: 
(913)  551-5485;  TTY  (913)  551-6972. 
Kentucky 
Ben  Cook.  P.O.  Box  1044. 601  W. 
Browlway.  Louisville.  KY  40201-1044; 
(502)  582-6141;  TTY  1-800-648-6056. 
Louisiana 
Gregory ).  Hamilton.  501  Magazine  St. 
New  Orleans.  LA  70130:  (504)  589-7212; 
TTY  (504)  589-7237. 
Maine 
David  Lafbnd.  Norris  Cotton  Fed.  Bldg.. 
275  Chestnut  St.  Manchester.  NH 
03101-2487;  (603)  666-7640;  TTY  (603) 
666-7518. 
Maryland 
Joseph  J.  O'Connor,  Acting  Director,  10 
South  Howard  Street,  5th  Floor, 
Baltimore,  MD  21202-0000;  (410)  962- 
2520  X3071:  TTY  (410)  962-0106. 
Massachusetts 
Robert  L.  Paquin,  Thomas  P.  O'Neill.  Jr., 
Fed.  Bldg..  10  Causeway  St.  Boston,  MA 
02222-1092;  (617)  565-5342:  TTY  (617) 
565-5453. 
Michigan 
Richard  Paul.  Patrick  McNamara  Bldg..  477 
Michigan  Ave..  Detroit.  MI  48226-2592; 
(313)  226-4343;  TTY  *  via  1-800-877- 
8339. 
Minnesota 
Shawn  Huckleby.  220  2nd  St  South. 
Minneapolis.  MN  55401-2195:  (612) 
370-3019;  TTY  (612)  370-3185. 
Mississippi 
Jeanie  E.  Smith.  Dr.  A.  H.  McCoy  Fed 
Bldg.,  100  W.  Capitol  St,  Room  910, 
Jackson,  MS  39269-1096:  (601)  965- 
4765;  TTY  (601)  965-4171. 
Missouri 


(Eastern)  James  A.  Cunningham.  1222 

Spruco  St.  St.  Louis,  MO  63103-2836: 

(314)  539-6524;  TTY  (314)  539-6331. 
(Western)  William  Rotert.  Gateway  Towers 

2,  400  State  Ave.,  Kansas  City,  KS 

66101-2406:  (913)  551-5485;  TTY  (913) 

551-6972. 
Montana 
Guadalupe  Herrera,  First  Interstate  Tower 

North.  633  17th  St,  Denver,  CO  80202- 

3607;  (303)  672-5414;  TTY  (303)  672- 

5248. 
Nebraska 
Gngary  A.  Bevirt,  Executive  Tower  Centre, 

10909  Mill  Valley  Road,  Omaha,  NE 

68154-3955;  (402)  492-3144;  TTY  (402) 

492-3183. 
Nevada 
(Las  Vegas.  Qark  Cnty)  Martin  H.  Mitchell, 

Two  Arizona  Center,  Suite  1600. 400  N. 

5th  St,  Phoenix,  AZ  85004;  (602)  379- 

4754;  TTY  (602)  379-4461. 
(Remainder  of  State)  Steve  Sachs,  450 

dblden  Gate  Ave.,  P.O.  Box  36003,  San 

Francisco,  CA  94102-3448;  (415)  436- 

6597;  TTY  (415)  436-6594. 
New  Hampshire 
David  J.  Lafbnd.  Norris  Cotton  Fed.  Bldg., 

275  Chestnut  St,  Manchester.  NH 

03101-2487;  (603)  666-7640;  TTY  (603) 

666-7518. 
New  Jersey 
Kathleen  Naymola,  Acting  Director,  1 

Newark  Center,  Newark.  N)  07102;  (201) 

622-7900x3300:  TTY  (201)  645-3298. 
New  Mexico 
Frank  Padilla.  625  Truman  St  N.E.. 

Albuquerque.  NM  87110-6472;  (505) 

262-6463;  TTY  (505)  262-6463. 
New  York 
(Upstate)  Michael  F.  Merrill.  Lahyette  Ct. 

465  Main  St.  BufEalo.  NY  14203-1780; 

(716)  551-5768;  TTY  *  via  1-800-877- 

8339. 
(Downstate)  Joseph  D'Agosta.  26  Federal 

Plaza.  New  York,  NY  10278-0068;  (212) 

264-0771;  TTY  (212)  264-0927. 
North  Carolina 
Charles  T.  Ferebee,  Koger  Building,  2306 

West  Meadowview  Road.  Greensboro. 

NC  27407;  (910)  547-4006;  TTY  (910) 

547-4055. 
North  Dakota 
Guadalupe  Henera.  First  Interstate  Tower 

North,  633  17th  St.,  Denver,  CO  80202- 

3607;  (303)  672-5414;  TTY  (303)  672- 

5248. 
Ohio 
John  E.  Riordan,  200  North  High  St, 

Columbus.  OH  43215-2499;  (614)  469- 

6743:  TTY  (614)  469-6694. 
Oklahoma 
David  H.  Long,  500  West  Main  Place.  Suite 

400.  Oklahoma  Qty.  OK  73102:  (405) 

553-7569;  TTY  *  via  1-800-877-8339. 
Oregon* 
John  G.  Bonham.  400  S.W.  Sixth  Ave.. 

Suite  700.  Portland.  OR  97204-1632 

(503)  326-7012;  TTY  •  via  1-800-877- 

8339. 
Pennsylvania' 
(Western)  Bruce  Crawford.  339  Sixth  Ave., 

Pittsburgh.  PA  15222-2515;  (412)  644- 

5493:  TTY  (412)  644-5747. 
(Eastern)  Joyce  Gaskins,  Wanamaker  Bldg., 

100  Penn  Square  East,  Philadelphia.  PA 


19107;  (215)  656-0624;  TTY  (215)  656- 
3452. 
Puerto  Rico  (and  Caribbean) 
Carmen  R.  Cabrera,  159  Carlos  Chardon 
Ave.,  San  Juan,  PR  00918-1804;  (787) 
766-5576:  TTY  (787)  766-5909. 
Rhode  Island 
Robert  L.  Paquin.  Thomas  P.  O'Neill,  Jr.. 
Fed.  Bldg..  10  Causeway  St,  Boston.  MA 
02222-1092:  (617)  565-5342;  TTY  (617) 
565-5453. 
South  Carolina 
Louis  E.  Bradley,  Fed.  Bldg.,  1835 
Assembly  St.,  Columbia,  SC  29201;  (803) 
765-5564;  TTY  (803)  253-3071. 
South  Dakota 
Guadalupe  Herrera,  First  Interstate  Tower 
North,  633  17th  St,  Denver,  CO  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 
Tennessee 
Virginia  E.  Peck,  John  J.  Duncan  Federal 
Bldg.,  Third  Floor.  710  Locust  St  S.W., 
Knoxville,  TN  37902-2526;  (423)  545- 
4391;  TTY  (423)  545-4559. 
Texas 
(Northern)  Katie  Worsham,  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905;  (817)  978-9016; 
TTY  (817)  978-9274. 
(Southern)  John  T.  Maldonado, 
Washington  Sq.,  800  Dolorosa,  San 
Antonio,  TX  78207-4563;  (210)  472- 
6820;  TTY  (210)  472-«885. 
Utah 
Guadalupe  Herrera,  First  Interstate  Tower 
North,  633  17th  St.  Denver,  CO  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 
Vermont 
David  J.  Lafond,  Norris  Cotton  Fed.  Bldg., 
275  Chestnut  St,  Manchester,  NH 
03101-2487;  (603)  666-7640;  TTY  (603) 
666-7518. 
Virginia 
Joseph  K.  Aversano,  3600  W.  Broad  St, 
Richmond,  VA  23230-4920;  (804)  278- 
4503;  TTY  (804)  278-4501. 
Washington  * 
John  W.  Peters,  Federal  Office  Bldg.,  909 
First  Ave..  Suite  200,  Seattle,  WA  98104- 
1000;  (206)  220-5150:  TTY  (206)  220- 
5185. 
West  Virginia 
Bruce  Crawford,  339  Sixth  Ave., 
Pittsburgh,  PA  15222-2515;  (412)  644- 
5493;  TTY  (412)  644-5747. 
Wisconsin 
Lana  J.  Vacha,  Henry  Reuss  Fed.  Plaza,  310' 
W.  Wisconsin  Ave.,  Ste.  1380, 
Milwaukee,  WI  53203-2289:  (414)  297- 
3113;  TTY  *  via  1-800-877-8339. 
Wyoming 
Guadalupe  Herrera,  First  Interstate  To%ver 
North,  633  17th  St,  Denver,  00  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 

Appandix  B.  Araaa  Eligible  To  Ssoeive 
HOPWA 1997  FomoU  Allocation  and  Mt 
EngnMa  bbt  Lang-Tana  Prajads 

The  following  are  the  areas  that  are  eligible 
to  receive  HOPWA  formula  allocations  in  FY 


*  The  followfing  aiMs  in  Washington  State  an 
served  by  the  Oregon  CPD  office:  Oark.  Klickitat 
and  Shamania  Counties. 


1997.  State  or  local  governments  located  in 
or  serving  eligible  persons  in  these  areas  are 
onlyeUf^ih  to  apply  fm  grants  for  Special 
Pr^ects  of  National  Sigpificanoe  imder  the 
HOPWA  1997  competitiao.  The  Long-term 
category  of  atsistanca,  grants  for  pro)ecta  that 
are  part  of  long-term  oomprehensive 
atrato^es  for  providing housingand  related 
services,  is  reserved  by  statute  far  areas  that 
are  not  eligible  to  lecaive  HOPWA  fonnula 
awards,  Le^any  aiaa  outside  <rf  the  list  below. 

1. 1997  fonnula  allocations  an 
available  for  all  areas  in  the  States  o^ 
Alabama 
Arkansas 
Califeraia 
Connecticut 
DelaMrare 

District  of  Goluoobia 
Florida 
Georgia 
Hawaii  ' 
Ulinois 
Indiana 
Kentucky 

Massachusetts 

Michigan 

Mississippi 

New  Jersey 

New  York 

North  Carolina 

Ohio 

OUahcHna 

Pennsylvania 

Puerto  Rico 

South  Carolina 

Tennessee 

Texas 

Washington  State 

Wisconsin. 

2. 1997  fonnula  allocations  are 
available  for  all  areas  in  the  foUowring 
metropolitan  areas  in  the  States  of 
Arizona,  Colorado,  Kansas,  Maryland, 
Minnesota,  Missouri,  Nevada,  New 
Hampshire,  Oregon,  Virginia  and  West 
Virginia: 
1120    Boston  MA-NH  PMSA  (part) 

Rockingham  County,  NH  (part): 

Seabrook  town,  NH 

South  Hampton  town,  NH 
0720    Baltimore,  MD  PMSA 

Anne  Anmdel  County,  MD 

Baltimore  County,  MD 

Carroll  County,  MD 

Harford  County,  MD 

Howard  County,  MD 

Queen  Anne's  County,  MD 

Baltimore  City,  MD 
6760    Richmond-Petersberg,  VA  MSA 

Charles  Qty  County.  VA 

Chesterfield  County.  VA 

Dinwiddle  County,  VA 

Goochland  County.  VA 

Hanover  County,  VA 

Henrico  County,  VA 

New  Kent  County,  VA 

Powhatan  County,  VA 

Prince  George  County,  VA 

Colonial  Heighte  dty,  VA 

Hqiwwell  city,  VA 

Petersberg  dty,  VA 

Richmond  dty,  VA 
8840    Washington,  DC-MD-VA-WV  n^fSA 


Calvert  County,  MD 
Charles  County,  MD 
Frederick  County,  MD 
MtntgCHnery  County,  MD 

Prince  Geoirge  County,  VA 
Arlington  County,  VA 
Clarke  County,  VA 
Cnlpeper  County,  VA 
Fairfax  County,  VA 
Fauquier  County,  VA 
King  dioige  County,  VA 
Loudoun  County,  VA 
Prince  William  County,  VA 
Spotsylvania  County,  VA 
Staffard  County,  VA 
Warren  County,  VA 
Alexandria  aty.VA 
Fairfax  Qty,  VA 
Falls  Church  City,  VA 
Ftederidcabuig  City,  VA 
Manassas  Qty,  VA 
Manassas  Park  aty,  VA 
Barkelay  County,  WV^ 

Jefferson  County,  WV 
5720    Norfolk- Virginia  Beach-NewpcHt 
News,  VA-NC  MSA 

Gloucester  County,  VA 

kle  of  Wight  County,  VA 

James  Qty  County,  VA 

Mathews  County,  VA 

York  County,  VA 

Chesapeake  city,  VA 

Hampton  dty,  VA 

Newport  News  dty,  VA 

Norfolk  dty.  VA 

Poquoson  dty.  VA 

Portsmouth  dty,  VA 

Suffolk  dty,  VA 

Virginia  Beach  dty,  VA 

Williamrimig  dty,  VA 
5120    Minneapolis-St  Paul,  MN-WI  MSA 
(part) 

Anoka  County,  MN 

Carver  County,  MN 

Chisago  County,  MN 

Dakota  County,  MN 

Hennepin  County,  MN 

Isanti  County,  MN 

Ramsey  County,  MN 

Scott  County,  MN 

Sherburne  County,  MN 

Washington  County.  MN 

Wright  County,  MN 
3760    Kansas  aty,  MO-4(S  MSA  (part) 

Cass  County,  MO 

Clay  County,  MO 

Clinton  County,  MO 

Jackson  County,  MO 

Lafayette  County,  KK) 

Platte  County,  MO 

Ray  County,  MO 

Johnson  County,  KS 

Leavenwmth  Qamty,  KS 

Miami  County,  KS 

Wyandotte  County,  KS 
7040    St  Louis,  MO-IL  MSA  (part) 

Crawford  County.  MO  (part):  Sullivan  Qty, 
MO 

Franklin  County,  MO 

Jefferson  County,  MO 

Lincoln  County,  MO 

St  Charles  County.  MO 

St  Louis  County,  MO 

Warren  County,  MO 

St  Louis  City,  MO 
2080    Denver,  CO  PMSA 


Adams  County,  00 

Arapahoe  County,  00 

Denver  County,  00 

Douglas  County,  00 

jefEerson  County,  GO 
6200    I4ioenix-Mesa.  AZ  MSA 

Maricopa  County,  AZ 

Pinal  County,  AZ 
4120    Las  Vegas,  NV-AZ  MSA 

Oaric  County,  NV 

Nye  County.  NV 

Mohave  County,  AZ 
«440    Portknd-Vanooover.  OR-WA  PMSA 

(part) 
.  flarkamas  County,  OR 

Qriumbia  County,  OR 

Multnomah  County,  OR 

Washington  County,  (» 

Yamhill  County,  OR 

AppainHv  C— Ti  aq— lij  Aaiad 
(FAQ)  OB  the  1M7  HOPWA 


1.  How  do  you  define  "^ledal  Pnqects  of 
National  Significancer' 

(kants  for  Special  Projects  of  Natimal 
Significance  (SPNS)  and  grants  undar  the 
mv  Multiple-DiagDoaes  Initiative  (MIX) 
component,  will  be  made  kx  proposals  that 
demonstrate  qualities  that  are  innovative, 
exemplary  and  appropriate  as  a  model  to  be 
repUotted  in  other  similar  localities.  Such 
qualities  may  be  demonstrated  in  any  of  the 
eligible  activities,  such  as  housing  assistance, 
supportive  services,  technical  assistance,  and 
others  and  may  involve,  for  example,  how 
activities  will  adapt  to  the  changing  needs  of 
clients  at  filling  gaps  in  community  efiorts  to 
provide  access  to  a  omprehensive  range  of 
care.  HUD  will  consider  the  extent  to  which 
the  pn^ed  design,  management  plan, 
proposed  efEscts.  local  planning  and 
coordinatitm  of  bousing  programs,  and 
proposed  activities  are  exemplaty  and 
appropriate  as  a  model  for  reiirfication  in 
similar  locaUties  or  nationally,  when 
compared  to  other  applications  and  projects 
fundsd  in  the  past  Examples  ef  SPNS  and 
MDI  grants  from  prior  competitims  can  be 
found  under  the  HOPWA  listing  on  die  HUD 
WMSE  page  on  the  World  Wide  Web  at  httpJ 
/www Jiud.gov/fundoppJitml. 

2.  What  db  you  mean  by  perfonnance 


General  performance  measures  and  specific 
measunble  objectives  or  milestones  are 
required  for  all  three  types  of  pr<q>osals  and 
are  discussed  in  the  NCX' A  A  general 
perfotmanoe  measure  will  establish  the 
overall  goal  of  a  proposal  stK±  as  the  number 
of  shoct-tenn  housing  and  number  of 
supportive  housing  units  to  be  added  in  a 
community  during  an  operating  period  vridi 
grant  funds.  A  measurable  objective  or 
milestone  is  a  specific,  achievable  and  time- 
Umitad  statement  of  how  an  activity  will 
help  obtain  the  overall  goals  of  a  (vogram.  An 
example  of  a  measure  is  "25  persons  vrith 
HIV/AIDS  currently  in  emergency  shelters 
will  move  within  6  months  to  scattered-site 
apartments  writh  rental  assistance  and  access 
to  services."  The  measure  will  be  a  tool  fur 
the  projed  for  mooitoring  the  results  and 
noting  the  milestones  that  are  being 
accomplished  as  the  funded  activities  are 
undertaken.  A  special  focus  of  the  MDI 
compcment  involves  partidpation  in 
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evaluations  of  achial  program  perfonnance 
under  the  established  performance  measures 
to  better  understand  what  works  to  assist 
these  clients  and  to  disseminate  information 
on  such  findings  as  model  eflbrts. 

3.  Can  a  city  or  State  that  is  a  HOPWA 
formula  recipient  also  apply  for  a  Special 
Project  of  National  Significance? 

Yes.  Both  types  of  grants,  SPNS  and  MDI,. 
an  available  to  all  States,  localities  and  non- 
profit organizations.  Only  the  Long-term 
component  is  reserved  for  certain  areas,  those 
that  are  not  part  of  a  formula  HOPWA 
aliocation. 

4.  Can  an  agency  submit  a  Continuum  of 
Care  homeless  assistance  application  and  a 
HOPWA  proposal  which  will  be  linked  but 
not  identical? 

Yes.  You  can  apply  for  fiinding  under  both 
competitions  and  other  Federal  hinds  that 
may  be  available.  A  HOPWA  grant  and  a 
Continuum  of  Care  grant  may  serve  the  same 
group  of  clients  but  with  distinct  activities 
that  may  complement  but  not  duplicate  the 
other  HUD-fundfld  activities.  If  the  activities 
are  duplicated  in  the  two  applications,  HUD 
will  ensure  that  an  activity  will  only  be 
funded  from  one  source;  however,  if  they  are 
dependent  on  each  other,  they  must  still 
compete  under  the  separate  competitions.  If 
they  do  not  duplicate  the  same  activities  for 
the  same  participants,  then  both  may  be 
funded. 

5.  As  an  applicant,  we  plan  to  carry  out 
activities  directly.  Can  vra  qualify  for  both 
the  grantee's  (3%)  as  well  as  the  sponsor's 
(7%)  administrative  costs? 

No.  A  grantee  is  limited  to  using  no  more 
than  three  (3)  percent  of  the  grant  amotmt  for 
administering  the  grant,  such  as  providing 
general  management,  oversight,  coordination, 
evaluation  and  reporting  on  activities.  Please 
note  that  costs  of  staff  thiat  are  carrying  out 
the  program  activities  may  be  included  in 
those  program  activity  costs,  including 
prorating  costs  between  categories  as  may  be 
appropriate.  A  sponsor  is  eligible  to  use  up 
to  seven  (7)  percent  of  the  amount  that  they 
receive  for  the  sponsor's  administrative  costs. 

6.  Can  a  HOPWA  program  be  designated  to 
assist  homeless  and  large  families  only? 

Yes.  to  the  degree  that  a  program  responds 
to  the  greater  or  sp>ecialized  needs  of  eligible 
persons,  for  example,  you  can  look  at 
homelessness  as  a  greater  need  and  try  to 
serve  those  in  the  greatest  need  as  a  priority 
in  selecting  participants.  Program  features 
might  also  be  appropriate  for  certain  clients, 
such  as  housing  units  with  lai^ger  number  of 
bedrooms  to  serve  lar^  families.  However,  as 
required  by  law  and  provided  under  the 
certifications,  programs  are  required  to 
comply  %inth  nondiscrimination  and  equal 
opportunity  requirements. 

7.  We  have  applied  to  IRS  for  a  501  (cM3) 
designation  but  we  have  not  received  it  yet. 
Can  wre  apply?  If  not,  can  we  go  to  the  state 
or  another  non-profit  and  partner  with  them 
and  come  in  under  their  appUcation? 

Nonprofit  (Hganizations  that  are  either  the 
applicant  or  a  project  sponsor  must  either,  (a) 
have  an  IKS  ruling  that  provides  your  tax 
exempt  status  under  Sea  501(cM3)  of  the  IRS 
Code  by  the  application  due  date:  or  (b) 
provide  documentation  that  shows  that  the 
organization  satisfies  the  criteria  provided  by 


the  statutory  definition  of  non-profit 
organization  found  at  42  U.S.C  12902  (13)  or 
your  organization  cannot  serve  in  those 
capacities. 

The  statutory  definition  reads:  "The  term 
"nonprofit  organization"  means  any 
nonprofit  organization  (including  a  State  or 
locally  chartered,  nonprofit  organization) 
that—<A)  is  organized  under  State  or  local 
laws;  (B)  has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  membtff, 
founder,  contributor,  or  individual;  (C) 
complies  vidth  standards  of  financial 
accountability  acceptable  to  the  Secretary: 
and  (D)  has  among  its  purposes  significant 
activities  related  to  providing  services  or 
housing  to  persons  with  acquired 
immtmodeficiency  syndrome  or  related 
diseases." 

The  Department  interprets  this  definition 
to  include  the  following:  (a)  in  lieu  of  a  IRS 
exemption  for  nonprofits  in  Puerto  Rico,  a 
ruling  firom  the  Treasury  Department  of  the 
Commonwealth  of  Puerto  Rico  granting 
income  tax  exemption  under  Section  101  of 
the  Income  Tax  Act  of  1954,  as  amended  (13 
LPRA  3101): 

(b)  that  documentation  of  an  IRS  ruling  of 
tax  exempt  status  under  Sec.  501(cX4),  (6), 
(7),  (9)  or  (19)  is  acceptable  in  lieu  of  the  Sec 
S01(cM3)  documentation; 

(c)  that  in  lieu  of  the  IRS  ruling,  a  nonprofit 
organization  may  provide  dociunentation  to 
evidence  that  it  satisfies  the  statutory 
definition;  HUD  would  consider  as 
satisfactory  the  submission  of  the  follownng 
four  items:  (1)  a  certification  by  the 
appropriate  official  of  the  jurisidiction  under 
whose  laws  the  nonprofit  organization  was 
organized,  that  the  organization  was  so 
organized  and  is  in  good  standing;  (2) 
documentation  showing  that  the  organization 
is  a  certified  United  Way  member  agency  or 
other  documentation  that  shows  that  no 
inurement  of  benefits  will  occur;  (3) 
documentation  from  a  CPA  or  Public 
Accountant  that  the  oiganization  has  a 
functioning  accounting  system  that  is 
operated  in  accordance  with  generally 
acceptable  accounting  principles  or  that  a 
qualifying  entity  is  designated  iax  that 
activity,  or  the  United  Way  member  agency 
certification  noted  in  item  2;  and  (4)  a 
certified  copy  of  the  nonprofit  organization's 
articles  of  incorporation,  by-laws,  statement 
of  purposes,  board  of  director's  resolution  or 
a  similar  document  which  includes  a 
provision  demonstrating  its  purpose 
regarding  significant  activities  for  persons 
living  with  HIV/ AIDS;  and 

(d)  that  the  term  "related  diseases" 
includes  HIV  infection. 

If  your  organization  does  not  provide  the 
requested  documentation,  the  organization 
would  not  be  eligible  to  receive  funds  and 
serve  as  the  grantee  or  as  a  project  sponsor. 
However,  you  could  collaborate  with  eligible 
nonprofit  organizations  (e.g.  which  have  the 
501  (cM3)  designation)  or  with  a  government 
agency  that  applies  for  the  grant  and  assist 
them,  for  example,  in  planning  for  the 
proposed  activities,  identifying  needs  in  your 
communify  and  identifying  clients  who  will 
be  assisted.  Eligible  grantees  and  project 
sponson  may  also  contract  out  services  that 
are  funded  by  this  grant 


8.  Renewals.  Can  an  existing  HOPWA 
program  fimded  for  up  to  a  three-year  period 
through  a  prior  HOPWA  competitive  grant 
program  apply  for  additional  1997  HOPWA 
Kinds  to  supplement  or  continue  the  same 
program? 

Yes.  (1)  Under  the  SPNS  and  MDI 
components,  it  is  possible  for  existing 
grantees  to  propose  and  be  selected  in  wder 
to  continue  the  same  activities,  or, 
alternatively,  to  provide  additional  activities 
that  expand  on  or  modify  what  the  current 
grant  is  accomplishing.  For  example,  in 
addition  to  their  model  features,  an  existing 
SPNS  or  MDI  grant  may  contain  innovative 
features;  if  that  applicant  proposes  activities 
that  only  continue  existing  activities,  the 
application  would  not  be  viewed  as 
innovative  nor  receive  rating  points 
associated  with  innovation  but  that 
application  may  still  be  selected  based  on  its 
other  qualities.  If  HUD  determines  that  a 
project  has  been  reasonably  successful  under 
a  prior  HOPWA  competitive  grant,  a  proposal 
to  continue  its  operations  may  be  given  up 
to  5  bonus  points,  even  if  the  proposal 
contains  no  new  innovative  approaches. 

As  an  alternative,  your  proposal  may  be 
based  on  your  existing  program  but  propose 
additional  features  that  benefit  recipients;  for 
example,  you  may  want  to  apply  some  new 
things  you  learoed  from  the  program  you 
operate  or  want  to  try  a  new  approach,  that 
might  be  considered  innovative  and  awarded 
points  on  that  basis. 

(2)  If  your  existing  project  was  selected 
under  the  Long  Term  component,  you  could 
seek  additional  funds  to  continue  assistance 
in  this  comfietition  based  on  your  eligibilify 
for  this  category  and  its  criteria.  If  HUD 
determines  that  a  project  has  been  reasonably 
successful,  a  proposal  to  continue  its 
operations  may  be  given  up  to  5  bonus 
points.  If,  in  the  alternative,  your  area  now 
qualifies  for  a  formula  allocation,  you  are  not 
eligible  to  apply  for  the  Long-term  category 
of  mnds  in  this  competition;  in  this  case,  you 
may  apply  under  the  SPNS  or  MDI  categories 
or  you  could  seek  formula  HOPWA  funds 
that  are  available  from  your  area's  State  or 
cify  grantee  for  your  project 

For  all  three  categories  of  assistance,  an 
applicant  will  be  deemed  to  have  operated 
with  reasonable  success  if  it  evidences  in  its 
application  that  previous  HOPWA-funded 
activities  have  been  carried  out  and  funds 
have  been  used  in  a  timely  maimer,  that 
benchmarks,  if  any,  in  program  development 
and  operation  have  been  met,  and  that  the 
number  of  persons  assisted  is  comparable  to 
the  number  that  wras  planned  at  the  time  of 
application.  For  example,  if  program  funds 
were  to  be  expended  during  a  three  year 
operating  period,  and  the  grant  agreement 
was  signed  two  years  ago,  timely  expenditure 
would  mean  that  approximately  two-thirds  or 
more  of  program  funds  have  been  expended 
under  that  prior  grant 

(3)  Current  MDI  grantees  may  apply  under 
section  ID  for  up  to  $50,000  in  additional 
funds  to  complete,  modify  and/or  expand  the 
evaluation  of  MDI  projects  that  were  selected 
in  the  1996  HOPWA  competition.  The 
program  requirements  for  this  separate 
selection  process  for  current  MDI  grants  are 
described  in  Section  1(f)(4)  and  are  provided 
in  Section  III  of  the  NOFA. 


9.  Formula  recipients.  Can  an  area  that 
previously  received  a  HOPWA  formula 
allocation,  but  no  longer  receives  such 
funding,  apply  for  additional  1997  HOPWA 
competitive  funds  to  supplement  or  continue 
the  same  program? 

Yes,  but  only  in  special  circumstances  that 
are  noted  in  the  paragraph  below.  The 
Department  does  not  intend  to  use  the 
limited  amount  of  funds  available  in  this 
competition  to  renew  projects  to  continue 
activities  that  have  been  supported  under 
HOPWA  formula  allocations  and  may 
continue  to  do  so  by  formula  grantee 
discretion. 

Under  the  Long-term  category,  the  NOFA 
recognizes  that  certain  areas  that  are  not 
eligible  for  a  formula  allocation  in  fiscal  year 
1997,  may  have  been  eligible  in  a  prior  year 
and  may  have  existing  projects  that  were 
previously  funded  under  a  formula 
allocation.  In  such  cases,  the  Department 
recognizes  that  the  existing  projects  do  not 
have  any  other  access  to  HOPWA  funds  and 
that,  if  HUD  determines  that  a  project  is 
reasonably  successful,  a  proposal  to  continue 
its  o{>erations  may  be  given  up  to  5  bonus 
points. 

10.  If  alcoholism,  chemical  dependency  or 
mental  illness  is  suspected  or  observed  in  a 
person  living  with  AIDS,  but  imdiagnosed 
clinically,  can  the  MDI  funds  be  used  as  a 
vehicle  for  diagnosis? 

Yes.  You  can  determine  your  outreach  and 
client  assessment  procedures  which  may 
specify  the  types  of  documentation  within 
reasonable  flexibilify.  For  example,  designing 
new  methods  for  reaching  and  serving 
fwrsons  who  are  homeless  who  are  often 
hard-to-reach  might  be  part  of  your  proposed 
innovation.  HOFWA  funds  can  be  used  to 
determine  eligibility  for  program 
participation. 

11.  As  a  non-profit  oiganization,  must  we 
obtain  a  certification  that  the  application  is 
consistent  with  our  cify  or  state's 
consolidated  plan? 

Yes,  the  certification  of  consistency  writh 
the  area  consolidated  plan  is  required.  The 
Department  initiated  Uie  consolidated 
planning  process  to  improve  otir  partnership 


with  communities  in  addressing  area  needs. 
As  a  change  from  prior  ctmipetitions,  a 
certificate  of  consistency  with  the  area 
C(»n{wehensive  plan  is  required  under  this 
NOFA  fat  non-profits  applying  for  a  SPNS  or 
MDI  grant  The  certification  continues  to  be 
required  for  cify  and  State  applications, 
including  the  activities  that  are  carried  out  by 
a  nonprofit  serving  as  a  project  sponsor.  An 
exception  is  made  for  prof>osals  that  plan  to 
undertake  activities  on  a  national  basis. 

12.  If  we  request  HOPWA  funds  fcH' 
supportive  services,  will  that  impact  our 
application's  competitiveness? 

No.  You  can  apply  for  any  eligible  activity, 
alone  or  vn  combination  with  others.  The 
application  notes  that  in  the  case  of  a 
services-only  proposal,  you  should  identify 
how  the  recipients  are  currenUy  in  housing 
or  will  be  receiving  housing  assistance  from 
some  other  source. 

13.  Currently,  our  city  is  a  HOPWA 
formula  recipient  Does  this  eliminate  or 
disqualify  non-profits  for  applying  for 
competitive  funds  under  HOPWA? 

No.  Nonprofit  organizations  located  in  a 
HOPWA  formula  area  can  apply  for  a 
HOPWA  competitive  grant  imder  the  SPNS 
or  MDI  components.  'The  nonprofit  could 
apply  directly  or  as  a  sponsor  in  an 
application  from  a  State  or  local  government 
for  the  SPNS  or  MDI  grant  The  nonprofit 
might  also  seek  funding  undo-  the  formula 
allocation  (which  constitutes  ninety  percent 
of  the  aimual  (digram  appropriation)  from 
the  city  or  State  that  is  serving  as  the  grantee. 
Since  formula  fimds  are  available  in  that 
area,  an  application  under  the  Long-term 
category  is  not  eligible. 

14.  Is  it  correct  that  we  don't  submit  our 
own  MDI  evaluation  dissemination  plan 
since  we  plan  to  participate  in  the  evaluation 
compcment?  Will  our  application  still  be 
awarded  points  for  this? 

Yes.  For  a  MDI  application,  if  you  establish 
perfonnance  measures  and  agree  to 
participate  in  the  evaluation  component  by 
signing  die  MDI  participation  agreement 
certification,  your  application  will  receive 
the  foil  5  points.  As  a  condition  for  the  MIX 
grant,  the  NOFA  describes  the  role  of  the 


ETAC  evaluator  that  will  be  assigned  to  the 
selected  MDI  grants.  Once  selected,  HUD  will 
work  with  grantees  to  initiate  their  project, 
design  methods  to  monitor  performance  and 
create  evaluation  procedures  and  methods  to 
disseminate  information  on  the  program. 
MDI  grants  will  also  receive  an  additional 
$170,000  to  ensure  support  for  an  effective 
program  evaluation  effort  of  which  up  to 
$90,000  would  be  used  for  local  activities 
and  participation  in  conferences  and  $80,000 
would  be  uised  to  acquire  the  described  ETAC 
services. 

15.  Can  a  public  housing  agency  (PHA) 
apply  for  these  funds?  Can  a  PHA  serve  as 
a  project  sponsor? 

Yes,  in  some  cases.  A  public  housing 
agency  that  is  a  functional  part  of  a  State  or 
a  unit  of  general  local  government  may  serve 
as  the  applicant/grantee  on  behalf  of  that  unit 
of  government  In  cases  where  the  PHA  is  an 
independent  special  purpose  agency,  the 
PHA  could  not  serve  as  the  applicantygrantee 
but  may  assist  another  qualified  applicant/ 
grantee  as  a  project  sponsor.  If  applying  as 
the  grantee,  the  PHA  should  use  item  7  on 
the  SF-424  to  designate  if  it  is  an  functional 
part  of  the  State  or  a  unit  of  general  local 
government,  and  provide  its  PHA  number  on 
the  Applicant  Certifications,  as  requested. 


FOWFUWTMBIBgOmiATWNAIgTCCIWKAI. 
ASSKTANCC  CONTACT:  The  Conununity 
Connections  infiMmation  center  at  1-800- 
998-9999  (voice):  1-800-483-2209  (TTY)  or 
by  email  at  comcon9aspensys.com. 

For  answers  to  your  questions,  you  have 
several  options:  you  may  contact  the  HUD 
CPD  office  that  serves  your  area,  at  the  phone 
and  address  shown  in  the  appendix;  you  may 
contact  the  Community  Connections 
in&Hination  center  noted  above:  or  you  may 
contact  the  Office  of  HIV/ AIDS  Housing  at  1- 
202-708-1934  (voice)  or  by  l-«00-877-«339 
(TTY)  at  the  U.S.  Department  of  Housing  and 
Uiban  Development,  451  Seventh  Street 
SW.,  RocMn  71S4,  Washington,  DC  20410. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 
[BOP-1035-F] 
RM  1120-AA35 

Postsacondary  Education  Programs 
for  binwtes 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  revising  its  regulations  on 
Postsecondary  Education  Programs  for 
Inmates  in  order  to  clarify  requirements 
for  tuition  funding  sources  and  to  make 
various  administrative  changes  in  the 
operation  of  the  program.  The  intent  of 
this  regulation  is  to  provide  for  the  more 
efficient  use  of  Bureau  resources. 
EFFECTIVE  DATE:  May  7, 1997. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  MFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Postsecondary  Education 
Programs  for  Inmates.  A  final  rule  on 
this  subfect  was  published  in  the 
Federal  Register  June  29. 1979  (44  FR 
38249). 

Existing  regulations  for  Postsecondary 
Education  Programs  for  Inmates  allowed 
institutions  the  discretion  to  pay  for  the 
costs  of  college-level  courses,  llie 
decision  to  provide  payment  in  such 
cases  depended  upon  Bureau  resources, 
the  availability  of  other  sources  of 
support,  and  a  determination  as  to 
participation  being  an  appropriate  or  a 
necessary  component  of  the  inmate's 
correctional  program.  In  cases  where 
participation  was  determined  to  be  a 
necessary  component  of  the  inmate's 
correctional  program,  the  institution 
was  authorized  to  pay  total  costs  for 
courses  and  related  expenses;  in  cases 
where  participation  was  determined  to 
be  an  appropriate  component  of  the 
inmate's  correctional  program,  the 
institution  was  authorized  to  pay  up  to 
50  percent  of  the  costs  for  courses  and 
related  expenses. 

As  revised,  these  provisions  have 
been  simplified  to  clarify  those 
conditions  under  which  the  Biu«au  may 
pay  fOT  tuition.  As  revised,  the 
provisions  in  new  §  544.23(d)  specify 
that  the  Bureau  may  pay  for  txiition.  as 
institution  resources  allow,  if  the  inmate 


is  unable  to  pay  using  personal  funds  or 
other  sources,  and  that  the  course  is  part 
of  a  one  year  certificate  or  two  year 
Associate  Arts  degree  program  directly 
related  to  preparation  for  a  specific 
occupation/vocation.  No  distinction  is 
made  as  to  whether  participation  is 
necessary  rather  than  merely 
appropriate. 

Additional  changes  include  the 
following.  Section  544.20  has  been 
revised  for  the  sake  of  conciseness. 
Provisions  in  that  section  defiiflng 
"postsecondary  education  programs" 
(formerly  described  as  "college-level 
courses")  have  been  transferred  to  a  new 
§  544.21.  Provisions  specifying  that  the 
Warden  shall  establish  procedures  for 
implementation  of  college-level  courses 
have  been  redelegated  to  a 
postsecondary  education  coordinator  in 
new  §  544.23  (a). 

New  §  544.22  specifies  that  inmates 
ordinarily  shall  be  required  to  have  a 
verified  high  school  diploma  or  General 
Educational  Development  (GED) 
certificate  prior  to  enrollment  in  a 
college-level  (degree)  program.  This 
requirement  conforms  to  normal 
existing  enrollment  requirements  of  the 
educational  institutions  which  provide 
the  coursework. 

New  §  544.23  contains  procedures  for 
the  further  operation  of  ix>stsecondary 
education  programs.  Paragraph  (a) 
specifies  that  die  Warden  or  designee 
shall  appoint  a  postsecondary  education 
coordinator  (ordinarily  an  education 
staff  member)  who  shall  be  responsible 
for  coordinating  the  institution's 
postsecondary  education  program. 
Paragraphs  (b)  and  (c)  provide 
procedures  for  unit  team  review  and 
application.  As  noted  above,  paragraph 
(d)  simplifies  and  consolidates  the 
provisions  of  former  §§  544.21  regarding 
funding  sources  for  payment  of  tuition. 

Because  this  amendment  imposes  no 
new  restrictions  on  inmates,  the  Bureau 
finds  good  cause  for  exempting  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportimity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 


purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,* 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subjects  in  28  CFR  Part  544 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  Gsneral  in  5  U.S.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  544  in 
subchapter  C  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C-mSTUUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C  3621, 
3622.  3624.  4001,  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date).  5039:  28  U.S.C  509,  510;  28 
CFR  0.95-0.99. 

2.  Subpart  C,  consisting  of  §§  544.20 
through  544.21.  is  revised  to  consist  of 
§§  544.20  through  544.23  to  read  as 
follows: 

Subpart  C— Postsecondary  Education 
Programs  f6r  Inmatas 


le  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  certifies  that  this  rule,  for  the 


544.20 
544.21 
544.22 
544.23 


Purpose  and  scope. 

Definition. 

Enrollment  requirements. 

Procedures. 


Subpart  C — Postsecondary  Education 
Programa  for  Inmatas 

f544^    Purpose  and  ecope. 

The  Bureau  of  Prisons  offiars 
interested  iiunates  the  opportunity  to 
participate  in  postsecondary  education 
programs  whenever  staff  recommends 
such  enrollment  to  meet  a  correctional 
goal. 


f544^ 

The  term  postsecondary  education 
programs  as  defined  in  this  subpart 
shall  include  courses  of  study, 
including  correspondence  courses, 
provided  by  junior  or  con[ununity  - 
colleges,  four-year  colleges  and 


imiversities,  and  postsecondary 
vocational  or  technical  schools. 

1544.22    Enrollment  lequiraments. 

Inmates  ordinarily  shall  be  required  to 
have  a  verified  high  school  diploma  or 
General  Educational  Development 
(GED)  certificate  prior  to  enrollment  in 
a  college-level  (degree)  program. 

1544^    Procedures. 

(a)  The  Warden  or  designee  shall 
appoint  a  postsecondary  education 
coordinator  (ordinarily  an  education 
staff  member)  who  shall  have  the 
responsibility  for  coordinating  the 


institution's  postsecondary  education 
program. 

(b)  An  inmate  who  wishes  to 
participate  in  a  postsecondary  education 
program  must  meet  with  his  or  her  unit 
team  to  determine  if  such  participation 
meets  an  appropriate  correctional 
program  god. 

(c)  If  unit  team  staff  agree  that  the 
inmate's  participation  meets  an 
appropriate  correctional  goal,  the 
inmate  may  apply  throu{^  the 
postsecondary  education  coordinator. 

(d)  The  inmate  is  expected  to  pay  the 
tuition  fiom  personal  funds  or  other 


sources.  If  resources  allow,  the 
institution  may  pay  the  tuition  if  all  of 
the  following  apply: 

(1)  The  inmate  is  unable  to  pay  for  the 
tuition  from  personal  funds  or  other 
soiut»s; 

(2)  The  course  is  directly  related  to 
preparation  for  a  specific  oocupation/ 
vocation; 

(3)  The  course  is  part  of  a  one  year 
certificate  or  a  two  year  Associate  Arts 
degree  program. 

[FR  Doc.  97-11883  Filed  S-6-97: 8:45  am) 
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Proclamation  6998  of  May  5,  1997 

Asian/Pacific  American  Heritage  Month,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Today,  almost  10  million  Americans  can  trace  their  roots  to  Asia  and  the 
Pacific  Islands.  This  month  provides  a  wonderful  opportunity  to  recognize 
and  celebrate  all  the  ways  in  which  Asian  and  Pacific  Americans  have 
enhanced  our  Nation  and  strengthened  our  communities. 

North  America  was  visited  regularly  by  Asian  and  Pacific  traders  as  early 
as  the  16th  centuiy,  and  by  the  late  1800s,  this  continent  was  receiving 
large  numbers  of  inmiigrants  from  China,  Japan,  Korea,  the  Philippines, 
and  the  Indian  subcontinent.  These  settlers  worked  hard,  turning  wilderness 
into  bountiful  farmland  in  Hawaii,  opening  new  industries  in  the  West, 
and  helping  to  build  the  first  transcontinental  railroad. 

Along  with  a  vast  array  of  skills,  Americans  of  Asian  and  Pacific  Island 
ancestry  brought  their  remarkable  traditions  of  hard  work  and  respect  for 
family  and  education  to  their  new  country.  Their  belief  in  the  American 
Dream  of  equality  and  opportunity  enabled  them  to  face  the  challenges 
of  adversity  and  discrimination  and  achieve  a  record  of  distinguished  service 
in  all  fields,  fit)m  academia  to  government,  from  business  to  the  military, 
and  medicine  to  the  arts.  These  people  and  their  children  managed  to 
preserve  the  rich  legacy  of  their  homelands  while  also  embracing  the  best 
values  and  traditions  that  define  our  Nation. 

In  recent  years,  newly  arrived  groups  of  Asian  and  Pacific  peoples  have 
continued  to  enrich  our  proud  tradition  of  cultural  diversity  and  endow 
our  Nation  with  energy  and  vision.  Today,  as  we  prepare  to  enter  the 
21st  century,  we  must  continually  strive  to  fulfill  the  ideals  that  originally 
attracted  so  many  inmiigrants  to  our  shores. 

To  honor  the  accomplishhients  of  Asian  and  Pacific  Ameri^ns  and  to  recog- 
nize their  many  contributions  to  our  Nation,  the  Congress,  by  Public  Law 
102-450.  has  designated  the  month  of  May  as  "Asian/Pacific  American 
Heritage  Month." 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1997  as  Asian/Pacific  American  Heritage 
Month.  I  call  upon  the  people  of  the  United  States  to  observe  this  occasion 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(FR  Doc  97-12144 
Filed  5-6-97;  10:27  am) 
Billing  code  319S-01-P 
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AGRICULTURE 
DEPARTMENT 


Exportation  and  Impoitalion  of 

animals  and  animal 

produdsi 

Pork  and  portc  products 
from  Mexico  transiting 
United  States:  published 
5-7-97 

Interstate  transponation  of 
animals  and  animal  products 
(quarantine): 

Tut)ercuiosis  in  cattle  and 
Ijison— 

AocredHed-free  State 

putJiished  5-7-97 

AGRICULTURE 
DEPARTMENT 
Faini  Sefvfce  Agency 
Program  regulations: 
Rural  rental  housing 

as&ialance;  putiished  5-7- 

97 

AGRICULTURE 
DEPARTMENT 
Rural  Duslneea  CoopefHw 
Service 

Program  regulations: 
Rural  rental  housing 

assistance;  published  5-7- 

97 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Seivlce 

Program  regulatiorts: 
Rural  rertel  housing 
assistance;  pubished  5-7- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  UtMliea  Seivlca 
Program  regulations: 
-Rural  rental  housing 

assistance;  published  5-7- 

97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agriculturai  commodKies: 
Amnoethoxyvinylglycirw; 

published  6-7-97 
Opuntia  Indheimeri  etc; 
published  5-7-97 


JUSTICE  DEPARTMENT 


institutional  managemenfc 
Postsecondary  education 
programs  for  inmates; 
pubished  5-7-97 

TRANSPORTATION 
DEPARTMENT 
Federal  AvMlon 
AdntlnMrallon 
Airworthiness  dkectives: 

Boeing:  published  4-22-97 

McOonnea  Douglas; 
published  4-22-97 

TREASURY  DEPARTMENT 
Mconoi,  looBCGO  ana 
Flraanns  Duieau 

Alcoholic  t)everages: 
Wine;  labeling  and 
advertising — 
Gamay  Dooifjolaia  wine 
designation;  pubished 
4-7-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrfcuNural  Martulfng 
Service 

F*otatoes  (Irish)  grown  ir>— 
Washinglon;  comments  due 
by  5-14-97;  published  4- 
14-97 
Raisins  produced  from  grapes 
grown  in  California: 
comments  due  by  5-14-97; 
pubished  4-14-97 

AGRICULTURE 
DEPARTMENT 
Anbnal  and  Plant  Health 


PouRry  improvement: 
Natiorwl  Poultry 
Improvement  Plan  and 
aucilary  provisions — 


dassifcatiofw  and  new 
or  modilied  sampling 
and  teaSng  procedures 
for  pafUcipanls  arxl 
PQflHjpakng  nodes; 

II    ■!  l.illT  ..  tl    ■!.     II      .1 

estaoMnmerc; 
comments  due  by  5-12- 
97;  pubished  3-11-67 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranca 
Corporation 

Crop  insurance  regulations: 
Safiower  seed;  comments 

due  by  5-12-97;  published 

4-11-97 

AGRICULTURE 

DEPARTMENT 

Faiiii  Service  Agency 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  impiemenlation: 


Delnquent  account  servicing 
provisions;  comments  due 
by  5-13-97;  pubished  3-6- 
97 

AGRICULTURE 
DEPARTMENT 

Food  SataCy  and  Niapection 

Service 

Meat  and  poultry  inspectiort 
Coolted  roast  beef  products; 
sorbitol  use;  comments 
due  by  5-13-97;  pubished 
3-14-97 

AGRICULTURE 
DEPARTMENT 

Grain  InapacDon,  Packara 


Packers  and  Stockyard  Act 
Poultry  grower  contracts, 
scales,  weighing; 
comments  due  by  5-12- 
97;  pubished  2-10^7 

AGRICULTURE 
DEPARTMENT 

Rural  BuBlneas  Cooperatlva 
Service 

Federal  Agriculture 
ImprovemerA  and  Reform 
Act  of  1996;  implementation: 
Deinquert  account  servicing 
proviswns:  comments  due 
by  5-lS«7:  pubished  3-6- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Federal  AgricuRure 
Improvement  and  Reform 
Act  of  1996;  implementation: 

provisions;  comments  due 
by  5-13^7;  pubished  3-5- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  UtilMee  Service 

Rural  devetopment 
Distance  looming  and 
telemedkiine  loan  and 
grart  program,  comments 
due  by  5-1&87;  pubished 
4-16-97 

COMMERCE  DEPARTMENT 
HilBiiMllOiial  Trade 


Uruguay  Round  Agreemer^s 
Act(URAA): 
Antidumping  and 

conformance  and  Federal 
regulatory  review; 
commerts  due  by  5-12- 
97;  pubished  4-23-97 

COMMERCE  DEPARTMENT 


Atlantic  highly  nvgralory 
species  fisheries- 
Atlantic  bluefn  tuna; 
comments  due  by  5-16- 
97;  pubished  4-21-97 
Highly  migratory  species 
acMsory  panels 
establishment; 
combinalion  of  Atlanlic 
shartt,  swordlish.  and 
tunas  fishery  management 
plans;  comments  due  by 
5-1 S97;  pubished  4-4-97 
htortheastem  United  States 
fisheriee— 

Summer  flounder,  so^). 
and  Black  Sea  baas; 
oomntents  due  t)y  5-14- 
97;  pubished  4-15-97 


Commercial  fishing 
auttwrizatione— 
Take  reductnn  plan  and 


due  by  5-15-97; 
pubished  4-24-97 


North  AUantR  right  wtnle. 
etc;  take  reduction 
plan;  comments  due  t>y 
5-1547;  pubished  4-7- 
97 
'jubeiitofico  taking^ 
Northern  fur 
Iwrvest 
comments  due  t>y  5-12- 
97;  pubished  4-11-97 
CONSUMER  Pf«OOUCT 
SAFETY  COMMIOOION 
Poison  prevention  packaging: 

oor4aining  petroleum 


hydrocaibone;  comments 
due  by  5-12-97;  pubished 
2-26-07 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Duty-free  erWy  of  st^ipies; 
guidaiKe  claiifintiuii. 
coiiBiiuito  due  by  5-12- 
97;  pubished  3-11-97 

BIERGY  DEPARTMENT 

Nudear  waste  repositories; 

convnerts  due  by  5-16-97; 
pubished  4-2947 

ENERGY  DEPARTMENT 
Federal  Enaryy  RaguMory 


Fishery  conservation  and 
management: 


Rulemaking  petttons: 
FHpeine  Customer  CoaMion 
and  Interstate  Natural  Gas 
Association  of  America; 
%iterstate  natural  gas 

procedures;  commerts 
due  by  5-16-97;  pubished 
4-2»«7 
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EHVmONMENTAL 
PWOTECnOM  AQEMCY 

Airpoimion;  standards  of 
partormanoa  fw  naw 

Ptwaphafto  faiWzar  industry; 


(acttlas;  oonwnants  dua 
by  5-15-97:  pubishad  4- 
1S«7 
Air  titograms: 
AnttanI  air  <|uatty 
aurvaSanoa;  ozena 


mooRicaDon  m 
ConnacMcut,  Maino, 


Hwryahira,  Rhoda  Island. 

aitd  VannonI;  ooiranants 

dua  by  5-16-97;  pubishad 

4-16-97 
Air  quaHy  inipianianlaiion 
plans;  spproval  and 
promigaiiort;  various 


Caitomia;  oonwnants  dua  by 

5-14-97;  pubishad  4-14- 

97 
Naw  Jarsay;  conwnar4i  dua 

by  5-12-97;  pubishad  4- 

11-97 
Ohio;  convnarts  dua  by  5- 

16-97;  pubishad  4-1647 
Tarmasaaa;  oomments  dua 

by  5-1447:  pubishsd  4- 

14-97 
Varmortf;  comnants  dua  by 

5-12-97;  pubishsd  4-10- 

97 
Virginia;  conwnanls  dua  by 

5-1^47:  pubishad  4-29- 

97 
Air  quaity  implamantation 
plans:  VAVspprowai  and 
promulgaiion,  various 
States;  air  quaMy  planning 
purpoaaa:  dasignation  of 
areas: 
Irvfana;  convnanls  dua  by 

5-13-97;  pubishad  3-14- 

97 
Air  quaMy  planning  purposes; 
daaignaion  d  areas: 
Maine:  commeras  due  by  &■ 

16-97;  pubishsd  4-1647 
S4i#(f  wastes: 
Recovered  materials 

acMsory  notice: 


avaiabMy;  oommanls  due 

by  5-14-97;  piMshed  4- 

14-97 
Water  programs  and  acwaQo 
sludge: 
State  sewage  sludge 

managamani  pregrama; 


due  by  5-12-97;  pubishsd 
3-11-97 

FEDERAL 
COMMUMCATWNS 


Practice  and  procedure: 
Poto 


meximum  Just  and 
reasonaDie  raies  uumes 
charge;  comments  due 
by  5-12-97:  pubishsd 
4-14-97 
Radto  stations;  tabto  of 


Termessea;  comments  due 
by  5-12-97;  pubished  3- 
26-97 

Cable  television  systems- 
Navigation  devices; 
commerciai  avalabWy; 
corwnente  due  by  5-16- 
97;  pubished  3-647 
Television  stetions:  labte  of 
assignmerte: 
Pemsyivania:  comments 
due  by  5-1247;  pubished 
3-25-97 

FEDERAL  TRADE 
COMMIOOIOW 

Trade  reguMion  rulea: 
Toloc  ommisiic  alions  Act  of 

1  Vwv 

900-number  rulea;  pay- 
per-caH  sarvioes 
acA/ertising  and 
operation  and  bWng 
dtopute  procedures 
ewariiwnmera, 
comments  due  by  5-12- 
97:  pubished  3-1247 

HOUSmO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Communily  development  block 


amendments;  reporting 
and  recondteeping 
requirements;  oommerMa 
due  by  5-1247;  pubished 
3-1147 

MTERiOR  DEPAflTMENT 


Endangered  and  threatened 


Rat  toiad  homed  lizard: 
commaali  dua  by  5-12- 
97;  puHshad  S«47 
Migratory  bird  hunting: 

Migratory  bird  harvest 


requirements  and 


oommanta  dua  t)y  5-13- 
97;  pubished  3-1447 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMISTRATION 

Acqunann  reguMBons. 
Protests  to  agency; 
cortwnente  due  by  5-12- 
97:  pubished  3-1147 

NATIONAL  CREDIT  UNION 
ADMMISTRATION 

CredK  unions: 

CredN  union  service 
oiganiTntlonB:  comments 
dus  tiy  5-1247;  pubished 
3-1347 

Federal  credtt  unions  liylaws 
and  Federal  credtt  union 
standard  bylaw 
amendments;  revision; 
commente  due  by  5-12- 
97;  pubished  3-1347 

Intefpretive  ruings  and 
policy  statements: 
revision:  uomiiieite  due 
by  5-1247:  pubished  3- 
1347 

NORTHEAST  DAIRY 
COMPACT  COMfOtllON 
Over-order  price  regulationa: 
Compact  over-order  price 
regulation  for  Conrtecticut, 
Maine,  Massachusetts, 
New  HampaNre,  Rhode 
Wand,  and  Varrnont; 
commer<s  due  by  5-12- 
97;  pubished  4-2847 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  planr 
Termination  regulations: 
amendments;  comments 


dua  by  5-13-97;  pubished 
3-1447 

TRANSPORTATION 
DEPARTMENT 

Coeat  QiienI 

Drawbridge  operations: 

Massachusetts;  comments 
due  by  5-1247;  pubished 
4-1147 

Regattas  and  marine  parades: 

Laughin  Aquamoto  Sports 

Chalenge  and  Expo; 

cuitimants  due  by  ^12- 

97:  pubished  3^6-97 

TRANSPORTATION 
DEPARTMENT 

Economic  regulations: 

Domestic  passenger 

Ti II  ■  i    T II  III   I  iMi  i.ilii.i 

manaasi  vaormaDon; 
oommanls  due  t>y  5-12- 
97:  pubished  3-1347 

TRANSPORTATION 
DEPARTMENT 


AdmMalradon 

Airworthiness  dbectives: 

Airbus  Industrte;  comments 
due  by  5-12-97;  pubished 
4-147 

Boeing;  comments  due  by 
5-1247;  pubished  3-13- 
97 

Jetstream;  coiTNnents  due 
by  5-1547;  pubished  4-4- 
97 

New  Piper  Aircraft,  Inc.; 
comments  due  i>y  5-16- 
97:  pubished  2-1947 

Pilatus  Britten-Nonnan  Ltd.; 
oonwnants  due  t>y  5-12- 
97;  pubished  3«47 

Class  D  airspaoa;  commer4s 
due  by  5-1547;  pubished 
4-947 

Claas  E  airspace:  oorrvnents 
due  by  5-1547;  pubished 
4-21-97 

TRANSPORTATION 
DEPARTMENT 


AUiiMiiiaiiaiiun 

Motor  carrier  safety  starwlardB: 

Federal  regulatory  review; 
comments  due  by  5-12- 
97;  pubishad  3-2747 
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FEDEKAL  SEGBim  WOKKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  panon  wlto  inet  the  Fedaral  Regictw  and  Code  of  Federal 
Ragulatiaiu. 

"iSpooaarad  by  the  Office  of  the  Federal  Register. 
Free  public  briefing*  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Ragistar 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Fadanl  Regulations. 

3.  The  impGctant  elemenU  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiact  tK«« 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


Long  Beach,  CA 

May  20.  1997  at  9M)  am  to  12:00  noon 
Glenn  M.  Anderson  Federal  Building 
501  W.  Ocean  Blvd. 
ConliBrence  Room  3470 
Long  Beach,  CA  90802 


WHEN: 
WHERE: 


San  Frandsco,  CA 

May  21,  1997  at  9KW  am  to  12KM  nocm 

Phillip  Burton  Federal  Buildiitg  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 


Anchorage,  AK 

May  23,  1997  at  9«)  am  to  12K)0  noon 
Federal  Building  and  U.S.  Courthouse 
222  West  7th  Avenue 
Executive  Dining  Room  (Inside  Cafieteria) 

Anchorage,  AK  99513 

RESERVATICmS:  Fot  Long  Beach.  San  Fnmcisco.  and 

Anchmege  workshops  please  call  Federal 
Infoimation  Center 
1-800-68S-9889  x  0 


WHEN: 
WHERE: 


/ 


UMI 


WouM  y0u  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  wittKMJt  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  AffBcted).  the 
Federal  Register  Irniex,  or  both. 

LSA  •  Ust  of  CFR  SMtiom  AflMtod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federsi  Regulslions  to  smendstory 
actions  piMshed  in  the  Federsi  Register. 
The  LSA  is  issued  monthly  in  cumutstive  form. 
Enlriee  indteste  the  nature  of  tfw  changes- 
such  as  revised,  rsnwved,  or  oonectsd. 
$27peryMr. 


■  •i'*  I  *■«. 


The  index,  covisnng  ttw  contents  of  ttie 
dsiy  Federal  Registsr,  is  issued  monttWy  in 
cumulalive  fonrt  Entries  sre  carried 
primarily  under  ttie  names  of  ttw  Msuing 
agencies.  Significant  aubfects  are  carried 
as  cross-refsrertoes. 
$2Speryesr. 


A  Intng  aid  a  included  m  each  puUKanon  which  IsS 
Faderal  negeief  page  numtMfs  unih  ihe  date  Ol  piMicalion 
n  Ihe  federal  Regeter 


Superintendent  of  Documents  Subscription  Order  Form 

NOCOdK 

♦5421 

I I    YES,  enter  the  foOowing  indicated  sulMcriptions  for  one  year 


Cfiarye  your  onlsR 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  2S%. 


LSA  (List  of  CFR  Sections  Affected).  (LOS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 

.  Price  includes 


(PleaM  type  or  print) 

(Additioiial  MMre«/attealioa  line) 

(Street  addrm) 

(City,  State.  Zip  code) 

(Dmytimt  phone  inrhiding  area  code) 

W9t  pnvscj^  cscft  snz  i 

Q  Do  not  make  my  name  availabte  to  other  mailers 

□  Check  payable  to  Superintendent  of  Doomients 

□  GPO  Deposit  Account        |    |    |    |    |    nfl  -  D 
Q  VISAS  MasterCard 


I  (expiration) 


I  I   I   I   I   I   1   I   I   I   I   M   I   I   I   I   ITT 


(Purchaie  ocder  no.) 


(Autiwrizing  signature)  ^/97 

Tkmmk  yomfor  yomr  order! 

May  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


.      ^        ^     -      '  "o^te"^  keep  iftHidfliliifcoirinf.  To  keep  our  8ul»criptloii 

pnoet  down,  ite  Oovenmiert  Priniiiig  Office  maiU  each  8ub«a^ 

leam  when  you  wffl  get  yoiir  renewal  notice  by  checking  the  number  ihat  fol^ 
the  top  line  of  your  label  Of  jAoMn  m  fUr  exowy^: 


A  renewal  notice  will  lie 
sent  approxiinateiy  90  days 

stftei 


SAFR     SMITH212J  DEC97R1 

2  JOHN  £MITH 

:  212  MJilN  $TltBET 

:  FORBSTVILLB  MD  20747 


A  renewal  notice  wiB  Iw 
ant  )q>proximatd)r90  days 

"    slfcei 


lAFRDO     flMITH212J  DBC97R1 

:jo8n  smith 
:  212  woh  strkr 
:  porbstvilli  md  20747 


lb  be  sure  that  your  service  continues  without  inteiraption.  please  retnni  your  renewal  noik^ 
If  your  subscription  service  is  discontinued,  simply  send  your  nudling  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington,  a:  20402-9372  with  the  proper  remittance.  Your  service 

ayjll  f*"  ■■■■■ill  1   I 


TbchmKeymvnddras:  Plei«  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supeiinlendent  of  Documents.  Attn:  Chief.  Mail  List  Bianch.MaU  Stop:  SSOM.  WashingtoiL 
DC204Q2-9373.  ^^    ««»«-. 


IbinqiriranboaCyovsidMcripCioaacrvioe:  Please  SEND  YOUR  MAILING  LABEU  along  with 
your  correspondence,  to  die  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Bnux;h.  Mail 
Stop:  SSOM.  Washington.  DC  20402-937S. 

Tb( 


orderaaewsabacripdoa:  Please  use  die  order  forai  provided  bek>w. 


SuparMandam  of  Documwils  Subtcflplion  ORlir  Fomi 


•5468 

DYES,  please  enter  my  aubscdplions  as  felOMs: 


Fax  your  orders  (2t2)  51^-225• 
PhoM  your  orders  (2«2)  512-lMt 


su^riptions  to  RKieral  ftoglstor  (FR);  IrKluding  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


subscriptions  to  Federal 

The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  sut>|ect  to 
change.)  International  customers  please  add  25%. 


Company  or  pwMnal  nam* 
JSSSoi^mSSSmmmSonlkm 


typaorprtnQ 


Otf. 


Zip  coda 


',  da/7y  only  (FRDO),  at  $555  each  per  year. 

For  prtvaeyi  check  box  batow: 

O  Do  not  mate  my  name  avnlDblo  to  other  mirtars 

Check  mattiod  of  paymanL 

Q  Check  payable  to  Superintendent  of  Documanta 
Q  GPO  Depoatt  Account  |  |  |  |  |  |  ["1-1"! 
OVISA     OMaaterCaid  Ll_LU«pWiond-i| 

N  I  I  M I  I  I  I  I  I  n 

Tlmnkyoulbrjfouroidml 


Oaytbna  phoria  Inckjiano  am*  coda 


Purehaaa  ofdir  numbar  (opHoM| 


Aultioftano  aignahm 

Mallbc  Supadntandant  of  Documents 

P.O.  Box  371964.  Pittatxjrgh.  PA  15250-7064 


un 


UMI 


r 


Public  Laws 


'i 


?   :• 


J?- 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/su_docs/ 


UMI 


Superintendent  of  Documents  Subscriptions  Order  Form 

I     I  YES.  enter  my  subscripdon(s)  as  follows: 


OrSbt  PvooMinQ  Cods 

«6216 


S3 


Chargt  your  ordmr. 
ItaEaayl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ . 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Metiiod  d  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Ptease  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


I I  VISA  or  MasterCard  Account 

rTTT 


nii-D 


(City.  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES  NO 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


\V9b 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  ntailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affoctod)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  iHBderal  Regulaticms 

The  C^  of  Federal  rtogulations, 
oomprising  approximataty  200  vokimee 
and  revisad  at  least  once  a  yav  on  a 
yerterty  basis,  is  puMshed  in  24x 
microllche  format  and  the  current 
year's  vohimas  are  mMed  to 
subecrtbeie  at  Issued. 


Micit^che  Subscriptioii  Prices: 

HBderal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Vedenl  Regulatimis: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 
*  5419 

□    VES,  enter  the  foUowing  indicated  subscriptk»s  in  24xmicroficfae  format:  Fax  yoor  ordere  (2112)  512-2250 

Phone  your  orden  (2«2)  512-lMO 

Fedml  Register  (MFFR)  □  One  year  at  $220  each        □  Sixmontfisat$110 

Code  of  Federal  Regniatioiis  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  (rf  my  order  is  $ 


.... .  Price  indudes 

regular  domestic  postage  and  hamlltng  and  is  subject  to 
change.  Inteniatimial  cust(»nen  please  add  25%. 


P«rptf«a9chMkknl 

Q  Do  not  make  my  name  available  to  odier  mailen 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


a  Oieck  payable  to  Siqierintendent  (rfDocummts 

□  GPO  Deposit  Account        fl    I    I    I    I    H  -  Q 

□  VISA  O  MasterCard  CXHD  («P«r«tion) 

I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I   T 


(City,  State,  Zip  code) 


(Authorizing  signatnie) 


vm 


(Daytime  phone  indiiding  area  code) 


(Purchase  Older  no.) 


MaUto:    Siqmintendentctf  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  arc  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  ftuther  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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to  OM  &•  Federal 

Fw  informaticm  on  briefings  in  Washington,  DC,  Lcnig 
Beach  and  San  Francisco.  CA.  and  Anch<»aae,  AK,  see 
the  announcements  on  the  inside  cover  of  uis  issue  -and 
in  the  Reader  Aids. 


N«w  Available  Online 

Code  of  Federal  Reguiadons 

via 

GPO  Access 

(Selected  Vobanes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printmg 
Office  (GPOy.  CFR  titles  will  be  added  to  GPO  Access 
incremeiitally  throughout  calendar  years  19%  and  1997 
until  a  conq>leie  set  is  availaUe.  GE*0  is  taking  stq>s  so 
that  the  online  and  prmted  versions  of  the  CFR  will  be 
released  concuirendy. 

Hie  CFR  and  Federal  Register  on  GPO  Access,  are  die 
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Washington.  DC 
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Federal  Railroad  Administration 

NOTICES 

Traffic  control  systems;  discontinuance  and  removal: 
Norfolk  Southern  Corp..  25217 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Marketable  book-entry  Treasury  bills,  notes,  and  bonds;  sale 
and  issue;  uniform  offering  circular: 
Treasury  bill  auction  amoimts;  offering  amounts 
announcement,  etc..  25113-25115 
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Marketable  book-entry  Treasury  bills,  notes,  and  bonds;  sale 

and  issue;  uniform  offering  circular: 
Three  decimal  bidding  in  .005  increments,  etc. 

Correction,  25224 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

25201 
Environmental  statements;  notice  of  intent: 
Habitat  protection  in  selected  areas  of  western  portions  of 
Washington,  Oregon,  and  northern  California,  25201- 
25202 

Food  and  Drug  Administration 
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studies.  25153-25157 

Forslgn-Trade  Zones  Board 
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Applications,  hearings,  detenninations,  etc.: 
Arizona.  25164 
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Environmental  statements;  notice  of  intent: 
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See  Aging  Administration 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 


FMght  forwarder  licenses: 
Worldwide  Intwnational  et  aL.  25192-25193 


Grants  and  cooperative  agreements;  availabiUty,  etc: 
Family  planning  male  research  projects.  25418-25419 


Heelth  Reaouroes  and  Servioea  Administration 

NOTICES 

Agmcy  information  collection  activities: 

Proposed  collection;  comment  request,  25199-25200 
Committees;  establishment,  renewal,  termination,  eta: 

Infant  Mortality  Advisory  Committee,  25200 
Meetings: 

Infant  Mortality  Advisory  Committee,  25200-25201 

immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  commoit  request.  25211- 
25212 

Interi6r  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25217-25218 

bitamatlonai  Trade  Administration 

NOTICES 
Antidumping: 
Extruded  rubber  thread  fitHn-<- 

Malaysia,  25164 
Roller  chain,  other  than  bicycle,  from — 

Japan,  25165-25172 
Silicomanganese  from — 
Brazil,  25172 
Countervailing  duties: 
Steel  wire  rod  from — 
Canada  et  al..  25172-25173 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 

Amtel,  Inc.,  et  al.,  25206 

MCM  Warehouse.  Inc.,  et  al.,  25206 

Montrose  Chemical  Corp.  of  California  et  al.,  25206- 
25207 

Occidental  Chemical  Corp.  et  al.,  25207 

Puerto  Rico  Sun  Oil  Co.,  Inc.,  25207-25208 

Justice  Programs  OWce 

NOTICES 

Grants  and  cooperative  agreements:  availabiUty,  etc: 
Drug  court  evaluation  I  program,  25212 
Measiuing  what  matters  in  community  policing.  25212- 
25213 

Land  Management  Bureau 

NOTICES 

Qosure  of  public  lands: 

Colorado,  25202 
Opening  of  public  lands: 

Nevada,  25202 
Public  land  orders: 

Cahfomia.  25202-25203 

Washington.  25203 


Wyoming,  25204 
Recreation  management  restrictions,  etc: 

Lower  Lake  Creek  Special  Recreaticm  Management  Area, 
OR;  supplementary  rules  estabUshment,  25204 
Survey  plat  filhigs: 

Aricansas.  25205 

UlMwy  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25213-25214 

National  Institute  of  Standanto  and  Technology 

NOTICES 

Inventions,  Govemment-OMmed;  availabiUty  for  Uoensing, 

25173 
Meetings: 
Advanced  Technology  Visiting  Committee,  25173-25174 

National  Labor  Relations  Board 

NOTICES 

Sooior  Executive  Service: 
Performance  Review  Boards;  membership,  25214 

National  Oceanic  and  Atmoapheric  Administration 
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Fishery  conservation  and  management: 
Alad;a;  fishwies  of  Exclusive  Economic  Zone — 
ShaUow-water  species  caught  by  vessels  using  trawl 
gear,  25139 
Northeastern  United  States  fisheries — 
Black  sea  bass,  25138-25139 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources;  correction.  25158 
NOTICES 

Meetings: 

Pacific  Fishery  Management  Council,  25174 
Permits: 

Endangered  and  threatened  spedes,  25174-25175 

Natural  Reaourcaa  ConaarvaMon  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Louisiana.  25163 


NOTICES 
Privacy  Act: 
Systons  of  records.  25178-25179 

Norflteast  Dairy  Compact  Commiaaion 

PROPOSED  RULES 

Over-order  price  regulations: 
Compact  over-order  price  regulation  for  Connecticut. 
Maine,  Massachusetts,  New  Hampshire.  Rhode 
Island,  and  Vermont 
Correction.  25140 

Nuclear  Reguialory  Commission 

PROPOSB)  RULES 

Radioactive  material  packaging  and  transportation: 
Vibified  high-level  waste,  25146-25150 
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Meetings;  Sunshine  Act,  25214 
Senior  Executive  Service: 
Executive  Resources  Board;  membership,  25214-25215 

Poetel  Sewtoe 
micES 

Intematianal  Mail  Manual: 
Global  package  link  (GPL)  service —    • 
>ipan,  25136-25138 

Public  HeeHh  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

fWlroed  Retirenient  Boerd 


Agency  information  collection  activities: 
Sufamissicm  for  OMB  review;  comment  request,  25215 

HeclemeBcn  Bureau 

NOTKn 

Environmental  statements;  notice  of  intent: 
East  Bay  Municipal  UtiUty  District's  Supplemental  Water 
Supply  Project.  CA,  25205-25206 
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Meetings;  Sunshine  Act.  25164 
SecuflVee  end  ExdMitQe  Conunieeion 


Agency  information  collection  activities: 

Sufamission  for  OMB  review;  comment  request,  25215 
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See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
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Seperate  Parts  In  Tttie  Isaue 

PartN 

Seouities  and  Exchange  Commission,  25226-25354 
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Environmental  Protection  Agency,  25356-25368 

Partly 
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PartV 
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FamiUes  Administraticm  25390-25416 

PartVI 

Department  of  Health  and  Human  Services,  25418-25419 


Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Free  Ebdraok  Bnlletin  Board  service  for  PubUc  Law 
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1538  or  275-0920. 
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Vol.  62,  No.  89 
Thursday,  May  8,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Reguiaiions,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

Qenerai  Crop  Insurance  Regulations 
and  Almond  Endorsement;  and 
Common  Crop  Insurance  Regulations, 
Almond  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  nile. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
almonds.  The  provisions  will  be  iised  in 
conjunction  with  the  Common  Crop 
Insurance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  almond  endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  almond 
endorsement  to  the  1997  and  |»ior  crop 
years. 

EFFECTIVE  DATE:  June  9. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLBeiTARY  MFORMATION: 

ExecntiTe  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  has  not 
been  reviewed  by  OMB. 


Papenroric  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  pubUc  was  afforded  60  days  to 
submit  vratten  comments  and  opinions 
on  inform^on  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  numba  0563-0003 
through  September  30, 1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  trilral  govenunents  and  the  private 
sector.  This  rule  contains  no  Fedwal 
mandates  (uinder  the  regulatory 
provisions  of  title  n  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effiect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
thui  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  an  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previoiis  year's  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 
least  three  yeus.  This  regulation  does 
not  alter  those  requirements. 


The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significanUy  firom  the  amount  of  work 
currentiy  reqtiired.  This  rule  does  not 
have  any|;reater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Awittancr  ftoyam 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
(^cials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  will  not  have 
a  retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Pei'foimance  1 


This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
imnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Beckgroond 

On  Friday  August  9, 1996,  FCIC 
published  a  proposed  rule  in  the 
Fedo-al  R^fatn-  at  61  FR  41531-41535 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section,  7  CFR  457.123,  Almond  Crop 
Insurance  Provisions.  The  new 
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provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
almonds  found  at  7  CFR  401.110 
(Almond  Endorsement).  FCIC  also 
amends  7  CFR  401.110  to  limit  its  effect 
to  the  1997  and  prior  crop  years. 

Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  conunents, 
data,  and  opinions.  A  total  of  2 
comments  were  received  from  the  crop 
insurance  industry  and  FCIC.  The 
comments  received,  and  FCIC's 
responses,  are  as  follows: 

Comment;  One  comment  received 
from  the  crop  insurance  industry  agreed 
with  the  deSnition  of  "Insurable 
rejects"  and  "Rejects,"  but  did  not  find 
these  terms  being  used  in  the  provisions 
except  in  the  definitions.  The 
commenter  believes  that  insurable 
rejects  should  not  be  included  in 
production  to  count  when  finalizing  a 
claim.  The  conunenter  recommended 
adding  the  following  sentence  to  section 
11(c)(2)  "Harvested  almonds  which 
cannot  be  mau'keted  due  to  an  insiuable 
cause  (insurable  rejects),  as  determined 
by  us,  will  not  be  considered  production 
to  count." 

Response:  FCIC  has  amended  this 
provision  so  that  only  harvested 
production  which  was  accepted  by  a 
buyer  is  included  as  production  to 
count,  provided  that  production  not 
accepted  by  the  buyer  has  been  rejected 
because  it  is  damaged  by  an  insurable 
cause  of  loss.  This  change  will  allow 
rejects  to  be  included  as  production  to 
count  when  the  rejects  are  included  in 
the  weight  for  which  the  producer 
receives  payment;  however,  will  not 
include  rejects  as  production  to  count 
when  payment  is  not  received  for  them. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  that  the  requirement  for  a 
written  agreement  to  be  renewed  each 
year  be  removed.  If  no  substantive 
changes  occur  from  one  year  to  the  next, 
the  written  agreement  should  be 
allowed  to  be  effective. 

Response:  Written  agreements  are 
intended  to  permit  insurance  coverage 
to  be  available  in  uniisual  or  previously 
unknown  situations.  If  the  situation 
exists  from  year  to  year,  it  should  be 
incorporated  into  the  crop  provisions  or 
Special  Provisions.  It  is  important  to 
minimize  exceptions  to  the  policy  to 
ensure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 

FCIC  has  made  the  following  changes 
to  the  Almond  Provisions: 

1.  Section  2(c) — Clarified  provisions 
regarding  premium  refunds  when 


optional  units  are  combined  into  a  basic 
unit. 

2.  Section  2(e)(1) — Clarified  that 
records  must  be  provided  by  the 
production  reporting  date  as  one  of  the 
requirements  for  optional  units. 

3.  Section  8(a)(l}— Clarified  the  date 
on  which  coverage  begins  for  the  year 
the  application  is  first  signed. 

4.  Section  8(b) — Added  a  provision  to 
clarify  that  acreage  acquired  after  the 
acreage  reporting  date  is  not  insurable. 
Also,  added  a  provision  to  clarify  that 

a  person  to  whom  coverage  is 
transferred  must  be  eligible  for 
insurance. 

5.  Section  9 — Added  insects,  disease 
and  wildlife  as  insurable  causes  of  loss, 
unless  damage  is  due  to  insufficient  or 
improper  application  of  control 
measures  to  be  consistent  with  other 
perennial  crops.  Clarified  that  failure  of 
the  irrigation  water  supply  is  a  covered 
loss  only  if  caused  by  a  peril  for  which 
insurance  is  provided. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Almond,  Almond  endorsement,  Crop 
insurance. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1968  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Aathority:  7  U.S.C  1506(1).  1506(p). 

2.  Section  401.110  introductory 
paragraph  is  amended  to  read  as 
follows: 

{401.110   Alnono endOfMnwoL 

The  provisions  of  the  Almond  Crop 
Insurance  Endorsement  for  the  1988 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COtMON  CROP 
INSURANCE  REGULATIONS: 
REGULATIONS  FOR  THE  1M4  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aathoritjr:  7  U.S.C  1506(1).  1506(p). 

4.  Section  457.123  is  added  to  read  i 
follows: 


f  457.123    Almond  crop  InsiMWice 
provisions. 

The  Almond  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FCIC  policies: 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsurad  policies: 

Almond  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions:  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Days.  Calendar  days. 

Good  fanning  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  The  removal  of  mature  almonds 
from  the  orchard. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems,  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Meat  pounds.  The  total  pounds  of  almond 
meats  (whole,  chipped  and  broken,  and  in- 
shell  meats)  and  rejects.  Unshelled  almonds 
will  be  converted  to  meat  pounds  in 
accordance  with  FQC  approved  procedures. 

Non-contiguous  land.  Any  two  or  more 
tracks  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way.  waterway 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantBe  (per  acre).  The 
quantity  of  almonds  (total  meat  pounds  per 
acre)  deteimined  by  multiplying  the 
approved  actual  production  history  (APH) 
yield  per  acre  by  the  coverage  level 
percentage  you  elect 

Set  out.  Transplanting  the  tree  into  the 
orchard 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  widi  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  ($457.8). 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section. 


(14  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  whit^ 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
{Hovisions  is  determined  to  be  inadvertent, 
and  die  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records  by  the 
proddchon  reporting  date,  which  can  be 
independendy  verified,  of  acreage  and 
production  for  each  optional  imit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verily  the  production  from  each  optional 
unit,  or  the  (utoduction  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
cmnpleted  by  us;  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land  unless  otfaanriae 
provided  by  a  written  agreement 

3.  Insurance  Guarantees.  Coverage  Levels. 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  ($457.8): 

(a)  You  may  select  aoly  one  price  election 
for  all  the  alninnds  in  the  county  insured 
under  this  policy  unless  the  Special 
Provisions  {vovide  difieient  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  ■ImmtH  type 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  type  mu^t 
have  the  same  percentage  relationship  to  the 
maximum  price  oSared  by  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

(b)  You  must  report,  by  the  production 
reporting  data  design^ed  in  section  3 
(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  ($  457.8),  by  type  it 
applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practioes.  or  any  other  circumstanoe  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  afiected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
patterns; 

(4)  For  the  first  year  of  insurance  for 
acieagB  intarpUntad  with  another  perennial 
crop,  and  anytima  the  planting  pattern  of 


such  acreage  is  changed,  the  age  of  the  crop 
that  is  interplanted  with  the'hhnonds.  and 
type  if  ^>plicaUe.  and  the  planting  pattern; 
and 

(5)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
following:  interplanted  perennial  crop; 
removal  of  trees;  damage;  change  in  practices 
and  any  other  circumstance  on  the  yield 
potential  of  the  insured  crop.  If  you  foil  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  from  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  K^ootract 
Changes]  of  the  Basic  Provisions  ($457.8). 
the  contract  change  date  is  August  31 
preceding  the  caiicrilation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  writh  section  2  (Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  ($457.8).  the  cancellation 
and  termination  dates  are  December  31. 

6.  Insured  Crop 

In  accordance  widi  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($  457.8).  the 
crop  insured  will  be  all  the  almonds  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share  unless 
allowed  otherwise  by  section  8(b); 

(b)  That  are  pown  for  harvest  as  almonds; 

(c)  That  an  irrigated; 

(d)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptaUe  to  us;  and 

(e)  On  acreage  where  at  least  90  percent  of 
the  trees  have  reached  at  least  the  seventh 
growing  season  after  set  out.  unless  we  agree 
in  writiag  to  insure  trees  not  meeting  this 
raquiramant 

7.  Insurable  Acreage 

In  lieu  of  the  provisicms  in  section  9 
(Insurable  Acreage)  of  die  Basic  Provisions 
($  457.8),  that  |»ohibit  insurance  attaching  to 
a  dop  planted  with  another  crop,  almonds 
interjrfanted  writh  another  paieiuual  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requiremants  centained  in  your  policy. 

8.  Insurance  Pariod 

(a)  In  accordance  with  the  pnmsioas  of 
section  11  (InsuraDoa  Pariod)  of  the  Basic 
Provisitas  ($457.8): 

(1)  Coverage  begins  OD  January.  1  of  each 
crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  December  21 ,  but  prior  to  January  1, 
insurance  will  attach  on  the  10th  day  aftar 
your  property  completed  application  is 
received  in  our  local  office  unless  we  iiupect 
the  acraaga  during  the  10  day  pariod  and 
determine  that  it  does  not  meet  insuralnlity 
requirements.  You  must  provide  any 
information  that  weTequire  for  the  crop  or 
to  determine  the  condition  of  the  orchard. 

(2)  The  calendar  data  for  the  end  of  the 
insurance  period  lor  eadi  crop  year  is 
November  30. 


(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
($457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  msurance  period.  Acreage 
acquired  after  the  acreage  reporting  date  will 
not  be  insured. 

(2)  If  you  relinquish  your  insurable  share 
on  any  iiuurable  acreage  of  almonds  on  or 
before  the  acreage  reporting  date  for  the  asp 
year,  insurance  «rill  not  beconsidered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  aSected  parties; 

(ii)  We  are  notlBed  by  you  or  the  traiuferee 
in  writing  of  such  tran^iBr  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  traiufiBree  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  ($457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  undergrowth 
have  not  been  controlled  or  pruning  debris 
has  not  been  removed  from  the  orchard; 

(3)  Insects,  but  not  damage  due  to 
insuEBcient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insuCBdent  at  improper  application  of 

di  tease  control  measures; 

(5)  Earthquake; 

(6)  Volcanic  eruption; 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period;  or 

(8)  Wildhfe,  unless  control  measures  have 
not  been  taken 

(b)  In  addition  to  tlie  causes  of  loss 
excluded  in  sectitm  12  (Causes  of  Loes)  of  the 
Basic  Provisions  ($457.8).  we  wrill  not  insure 
against  damage  or  loss  of  productian  due  to 
the  inabiUty  to  maricet  the  almonds  for  any 
laaaon  other  than  actual  physical  rtamaga  to 
the  almonds  from  an  insurable  cause 
sperified  in  this  section.  For  example,  we 
will  not  pay  you  an  indemnity  if  you  are 
unable  to  market  due  to  quarantine,  boycott, 
or  refusal  of  any  person  to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loas 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loas) 
of  the  Basic  Provisions  ($  457.8).  if  you 
intend  to  claim  an  indemnity  on  any  unit 
you  must  notify  us  i»ior  to  the  beginning  of 
harvest  so  that  we  may  inspect  the  damaged 
production.  You  must  not  sell  or  dispoae  of 
the  damaged  crop  until  after  we  have  given 
]rou  written  consent  to  do  so.  If  you  fed  to 
meet  the  requirements  of  this  section,  all 
such  production  will  be  considered 
undamaged  and  included  as  production  to 
count 


25110  Federal  Register  /  Vol.  62,  No.  89  /  Thursday.  May  8,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  89  /  Thursday,  May  8.  1997  /  Rtiles  and  Regulatjions  25111 


25110  Federal  Register  /  Vol.  62,  No.  89  /  Thursday.  May  8,  1997  /  Rules  and  Regulations 


Federal  RegBter  /  Vol.  62,  No.  89  /  Thursday,  May  8.  1997  /  Rules  and  Regulatjions  25111 


11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election  for 
the  type; 

(3)  Touting  the  results  in  section  11(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
subsection  11(c))  by  the  respective  price 
election;  ^ 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  result  in  section  11(b)(5) 
from  the  result  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count,  specified 
in  meat  pounds,  ttom  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  damaged  solely  by  uninsured 
causes;  or 

(C)  For  which  you  Eail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  «vill  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  meat  pounds  which  has 
been  accepted  by  a  buyer  and  all  harvested 
meat  pounds  reiected  by  a  buyer  unlets  the 
meat  potinds  are  rejected  due  to  an  instuvd 
cause  of  loss. 

12.  Written  Agreements 

Designated  tsnns  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 


(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  IX.  on  May  2, 1997. 
Snzstte  M.  Dittrich, 

Deputy  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-11959  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Ainpwe  Doctol  No.  97-ANE-11] 

Anwndment  to  Class  E  Airapacs; 
Nashua.  NH.  Newport,  Rl,  Mansfield. 
MA,  Providsncs.  Rl,  and  Taunton,  MA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

StJMMARY:  This  action  confirms  the 
effective  date  of  the  direct  final  rule 
which  modifies  the  Class  E  airspace  at 
Nashua.  NH,  Newport,  Rl,  Mansfield, 
MA,  Providence,  Rl,  and  Taimton,  MA 
by  removing  from  their  descriptions 
references  to  Class  E  airspace  areas 
removed  by  previous  actions.  The  direct 
final  rule  is  necessary  to  keep  the 
descriptions  of  controlled  airspace  areas 
operationally  current. 
EFFECTIVE  DATE:  The  direct  final  rule  is 
effiactive  on  0901  UTC,  May  22,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Biulington,  MA  01803- 
5299;  telephone:  (617)  238-7533;  fax 
(617) 238-7596. 

SUPPLBfENTARY  MFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
R^jater  on  March  7, 1997  (62  FR 
10425).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
May  22,  1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Burlington,  MA,  on  April  28, 
1997. 

John  J.  Boyce, 

Assistant  Manager,  Air  Traffic  Division,  New 
England  Region. 
[FR  Doc.  97-11661  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

pocket  No.  28806;  Amdt  No.  179«I 

RIN2120-AA66 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 

ACTION:  Final  rule^ 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 
DATES:  An  effiactive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  PrtKedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Prtxredures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thtis,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  ftmn 


documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  eind  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identffication  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnunent 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
nile  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Ftirther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technicfil  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  07 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  May  2, 1997. 
Thomas  E.  Stncksy, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Pnxredures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aathority:  49  U.S.C  40103, 40113, 40120. 
44701;  49  U.S.C  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H9TJ2A,  9TJS,  VrJ^,  97.29, 97^1. 97.33 
and  97.36    [Amendeiq 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  IJ)A/DME.  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *  *  Effective  Upon  Publication. 


FDC  date 

State 

City 

Airport 

FDC  No 

SIAP 

04/1 4«7  

04/16/94  

04/16/97  

04/16«7  

04/18«7  

04/18/97  

0V18/97  _ 

NC 

LA 

LA 

LA 

IL 

MD 

WA 

FayettevWe 

TaNulah/Viciaiburg 
TaHulahATicksburg 
TaNulah/Vicksburg 

ClMcago 

Baltimore 

Betlingham 

Fayetteville  Regional  Grannis 

Field. 
Vicksburg  Tallulati  Regionai  .. 
Vicksburg  TaNuWi  Regional  .. 
VickstMirg  TaUulah  Regionai  .. 

Chicago-O-Hare  InM 

Baltimore-Washington  InH 

Bettngham  mil  ...„ „. 

7/2133 

7/2126 
7/2125 
7/2127 
7/2182 
7/2187 
7/2185 

VOR  or  GPS  Rwy  22  Amdt  4A.. 

LOC  Rwy  36,  Orig-A... 
GPS  Rwy  18,  Oig-A... 
NDB  Rwy  36.  Orig-A... 
ILS  Rwy  32L . Amdt  1... 
ILS/DME  RWY  33R,  Amdl  2A... 
GPS  Rwy  34,  Orig... 
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FDCdate 


04/18/97 
04/21/97 
04/21/97 
04/21/97 
04/21/97 
04/21/97 
04/23/97 
04/2S/97 
04/25/97 
04/2S/97 
04/25/97 
04/25/97 
04/25/97 
04/25/97 
04/25/97 
04/25/97 

04/28/97 
04/28/97 
04/28/97 

04/28/97 

04/29/97 


State 


WA 

AR 

AR 

AZ 

AZ 

UT 

IL 

KS 

KS 

KS 

KS 

KS 

KS 

MS 

NE 

SC 

lA 
lA 
SC 

SC 

TX 


City 

BeHingham 
Fayetteville 
Fayetteville . 
ChafxJIer  .... 
Chandtar  .... 

Ogden  

Peoria  

Hutctmson  . 
Hutchinson  . 
Hutchinson  . 
Hutchinson  . 
Hutchinson  . 
Hutchinson  . 

Jackson  

Hebron 

Spartanburg 

Algona 

Aigona 

Spartantxjrg 

Spartanburg 

MarshaM 


(FR  Doc.  97-12053  Filed  5-7-97;  8:45  am] 

MUMO  CODE  4t10-1>-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[DocfcM  No.  28907;  Amdt  Na  1797) 

Rm2120-AA66 

Standard  Instrument  Approach 
Procedures;  MIsceilaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 


J  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occtuTing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  ffight  operations  under 
instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 


Airport 

Betlingham  

Drake  FieM^. 

Drake  ReW  „ 

Chandler  Muni  , 

Chandler  Muni  . 

Ogden-Hinckley  

Greater  Peoria  Regional 

Hutchinson  Muni  

Hutchinson  Mun  

Hutchinson  Muni .. 

Hutchinson  Muni  

Hutchinson  Muni 

Hutchinson  Muni 

Jackson  Inll _ 

Hebron  Muni  

Spartanburg  Downtown  Me- 
morial. 

Algona  Muni 

Algona  Muni 

Spartanburg  Downtown  Me- 
rTHXial. 

Spartanburg  Downtown  Me- 
morial. 

Harrison  County  ; 


FDCNo. 


7/2186 

7/2231 

7/2237 

7/2248 

7/2247 

7/2241 

7/2275 

7/2312 

7/2313 

7/2315 

7/2316 

7/2321 

7/2323 

7/2332 

7/2348 

7/2341 

7/2387 
7/2388 
7/2389 

7/2391 

7/2421 


SIAP 


GPS  Rwy  16.  Orig... 

VOR  or  GPS-A.  Amdt  24... 

Radar-I.Orig... 

NDB  Rwy  4R  Orig... 

VOR  or  GPS  Rwy  4L  Amdt  5A.. 

ILS  Rwy  3.  /Vmdt  3... 

ILSRwy  13  Amdt  6... 

GPS  Rwy  31.  Orig... 

VOR  Of  GPS  Rwy  3  Amdt  18/k... 

LOG  BC  Rwy  31.  Amdt  13... 

VOR/DME  Rwy  21.  Amdt  5A... 

ILS  Rwy  13,  Amdt  15... 

NDB  or  GPS  Rwy  13.  Amdt  14A. 

Radar  1  AmOl  ll... 

NDB  or  GPS  Rwy  12.  Amdt  3... 

NDB  or  GPS-A  Amdt  8A... 

NDB  or  GPS  Rwy  12.  Amdt  4... 
VOR/DME  or  GPS-A.  Amdt  5... 
RNAV  or  GPS  Rwy  5.  Amdt  6A... 

VOR-fl  Amdt  2A.. 

GPS  Rwy  33.  Orig-B... 


on  December  31.  1980.  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPupchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW..     . 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MRMMATKM  CONTACT:  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  {AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMBfTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 


Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
use.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  rmlized  and 
publication  of  the  compfete  description 
of  each  SIAP  contained  in  FAA  form 
dociunants  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 


Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  tiian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  afterpublication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedvues  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airporte. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effecti^  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  as  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  ami  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubfBCts  in  14  CFR  paH  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington  DC  on  May  2, 1997. 
Thomas  E.  Stnckey, 
Acting  Director.  Plight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

Part  97— Standard  Instrument 
Approach  Procadurss 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120. 44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

4f  97.23. 97.25. 97.27. 97.29, 97.31. 97.33. 
and  97.35    [Amanctod] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VC«  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LD/V/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  '  Effective  May  22. 1997 

St.  Louis,  MO.  Arrowhead,  VOR  OR  GPS 

RWY  2,  Amdt  5.  CANCELLED 
St  Louis.  MO,  Arrowhead,  VOR  OR  GPS-B, 

Amdt  3,  CANCELLED 
Burlington.  NC.  Burlington-AIainance 

R^ional,  LOC  Rwy  6.  Orig 
Burlington.  NC,  Burlington-Alamance 

Regional,  NDB  C»t  GPS  RWY  6.  Amdt  4 
Bellingham.  WA,  BeUingham  Intl,  MLS  RWY 

34,  Orig 

•  •  *  Effective  June  19. 1997 

Brunswick.  GA,  Malcolm  McKinnon,  NDB 

RWY  4,  Amdt  4A.  CANCELLED 
Brunswick,  GA.  Malcolm  McKinnon.  NDB 

RWY  22,  Amdt  4A,  CANCELLED 
Brunswick,  GA,  Malcolm  McKinnon.  NDB 

RWY  4.  Orig 
Brunswick.  GA,  Malcolm  McKiimon.  NDB 

RWY  22.  Orig 
NeWlberia.  LA,  Acadiana  Regional,  LOC 

RWY  34.  Amdt  8.  CANCELLED 
New  Iberia,  LA,  Acadiana  Regional,  ILS  RWY 

34,  Orig 

•  •  'Effective  July  17. 1997 

Arkadelphia,  AR.  Arkadelphia  Muni,  GPS 

RWY  4,  Orig 
Burlington,  CO.  Kit  Carson  Cotmty.  NDB 

RWY  15.  Amdt  1 
Hayden,  CO,  Yampa  Valley,  CPS-A.  Orig 
Hayden.  CO,  Yampa  Valley.  GPS-B,  Orig 
Maico  Island.  FL.  Marco  Island.  GPS  RWY 

17,  Orig 

Milton.  FL.  Peter  Prince  Field,  GPS  RWY  36, 

Orig 
Macon,  GA,  Middle  Georgia  Regional,  VOR 

OR  GPS  RWY  13,  Amdt  8 
Macon,  GA,  Middle  Georgia  Regional,  VOR 

OR  GPS  RWY  23,  Amdt  2 
Macon,  GA.  Middle  Georgia  Regional.  NDB 

OR  GPS  RWY  5,  Amdt  21 
Macon.  GA,  Middle  Georgia  Regional,  TLS 

RWY  5,  Amdt  25 
Macon,  GA,  Middle  Georgia  Regional,  GPS 

RWY  13,  Orig 
Macon.  GA,  Middle  Georgia  Regional.  GPS 

RWY  23.  Orig 
Macon,  GA,  Middle  Georgia  R^onal,  GPS 

RWY  31.  Orig 
Washington,  IN.  Daviess  County.  NDB  RWY 

18.  Amdt  6 

Washington.  IN.  Daviess  County.  GPS  RWY 

18.  Orig 
New  Orieans.  LA.  New  Orleans/Moisant 

Field.  GPS  RWY  1.  Orig 
Kansas  City.  MO.  Richards-Gebaur  Memorial. 

VOR/EA4E-A,  Orig 


Chadron,  NE.  Chadron  Muni,  VOR/DME 

RWY  2,  Amdt  2 
Chadron.  NE.  Chadron  Muni.  VOR/DME 

RWY  20.  Orig 
Chadron.  NE.  Chadron  Muni.  NDB  RWY  2, 

Amdtl 
Chadron,  NE,  Chadron  Muni,  NDB  RWY  20. 

Amdt  12 
Chadron,  NE,  Chadron  Muni,  ILS  RWY  2. 

Amdtl 
Chadron,  NE,  Chadron  Muni,  Q>S  RWY  2. 

Orig 
Chadron,  NE.  Chadron  Muni,  GPS  RWY  20, 

Orig 
Homell,  NY.  Homell  Muni,  GPS  RWY  18. 

Orig 
)ahnstown.NY.  Fulton  County.  GPS  RWY  10. 

Orig 
Lincolnton.  NC,  Lincoln  County,  GPS  RWY 

5,  Orig 
Hatteras,  NC,  Billy  MitcheU,  GPS  RWY  25. 

Orig 
Bedford.  PA.  Bedford  County.  GPS  RWY  14, 

Orig 
Bedford.  PA,  Bedford  County.  GPS  RWY  32, 

Orig 
Meadville,  PA,  Port  Meadville,  GPS  RWY  25, 

Orig 
Kutztown,  PA,  Kutztown.  VOR-A,  Orig 
Myrtle  Beach,  SC.  Myrtle  Beach  Intl.  GPS 

RWY  35.  Orig 
Lafayette,  TN,  La&yette  Muni,  OPS  RWY  19, 

Orig 
Mar£a,  TX.  Mar£i  Muiii,  VOR  RWY  30,  Amdt 

5 

Note:  The  FAA  published  an  Amendment 
ui  Docket  No.  28863.  Amdt  No.  1789  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
62,  No.  68.  Page  17068.  dated  Wednesday. 
April  9. 1997)  under  Section  97.33  eCfective 
22  MAY  1997,  which  is  hereby  amended  as  >- 
follows: 

Roseburg,  OR,  Roseburg  R^onal,  GPS-B, 

Oig 

Note:  The  following  procedures  published 
in  Docket  No.  28898,  Amdt  No.  1796  to  Part 
97  of  the  Federal  Aviation  Regulations  (Vol 
62,  No.  83,  Page  23350.  dated  Thursday. 
April  10. 1997)  under  Section  97.23  eCfoctive 
22  May  97,  are  rescinded: 
Wooster.  OH.  Wayne  County.  VOR  or  GPS 

RWY  10.  Orig-A,  CANCELLED 
Wooster.  OH.  Wayne  County.  VOR  RWY  10. 

Orig-A. 

(FR  Doc.  97-12063  Filed  5-7-97;  8:45  am] 
MJJNQ  OOOC  4ei»-1»-M 


DEPARTMBIT  OF  THE  TREASURY 

Fiscai  Sarvica 

31  CFR  Part  356 

Sal*  and  laaua  of  Marfcalabia  Book- 
Entry  Trsasury  BHI8,  Noiss,  and  Bonds 
(Dapartmant  of  tha  Traaaury  Circular, 
Public  Dabt  Sarlas  Na  1-83) 

AQBICY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTKM:  Final  rule. 
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SUMMARY:  The  Department  of  the 
Treasury  ("Treasury"  or  "Department") 
is  issuing  in  final  form  an  amendment 
to  31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills, 
Notes,  and  Bonds).  This  final  rule 
codifies  in  the  Code  of  Federal 
Regulations  a  change  in  the  way  the 
offering  amounts  for  Treasury  bill 
auctions  are  announced  and  auction 
amounts  are  awarded  to  the  Federal 
Reserve  Banks  for  their  own  account, 
also  referred  to  as  the  System  Open 
Market  Account.  The  change  involves 
treating  such  auction  awards  as 
additions  to  the  announced  offering 
amount  rather  than  making  such  awards 
within  this  amount 
EFFECTIVE  DATE:  May  8,  1997. 
AOOAESSES:  This  final  rule  has  been 
made  available  for  downloading  from 
the  Bureau  of  the  Public  Debt's  Internet 
site  at  the  following  address: 
www.publicdebt.treas.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  Ken 
Papaj  (Director),  Lee  Grandy  or  Kurt 
Eidemiller  (Government  Securities 
Specialists),  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff,  (202)  219-3632. 
SUPPLEMB«TARY  INFORMATION:  31  CFR 
Part  356.  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  uniform  offiering 
circular,  in  conjunction  with  offering 
announcements,  represents  a 
comprehensive  statement  of  those  terms 
and  conditions.  >  This  rule  amends  the 
defined  term  "public  offering"  in       ^ 
section  356.2  and  makes  an  unrelated, 
administrative  correction  to  paragraph 
(a)  of  section  356.13  of  the  uniform 
offering  circular  pertaining  to  the 
reporting  of  net  long  positions. 

The  current  rules  provide  that,  when 
the  Department  issues  an  offering 
annotmcement  for  a  regular  Treasury 
bill  auction  (i.e.,  13-,  26-,  and  52-week 
bills),  the  stated  public  offering  amount 
of  each  security  issue  includes  any 
amounts  that  would  be  awarded  in  the 
auction  to  the  Federal  Reserve  Banks  for 
their  own  account  and  for  the  accounts 
of  foreign  and  international  monetary 
authorities  up  to  the  amount  of 
maturing  securities  held  by  each.  This 
practice  differs  from  the  treatment  of 


•  The  unifonn  offering  cinnilar  was  pubtubed  as 
a  final  rule  on  January  S.  1993  (S8  FR  412). 
Amendments  to  the  ciicular  were  published  on 
June  3. 1994  (59  FR  28773).  Maich  IS,  1995  (60  FR 
13906).  July  16. 1996  (61  FR  37007).  August  23. 
1996  (61  FR  43626),  October  22. 1996  (61  FR 
M9O0).  and  January  6. 1997  (62  FR  846). 


these  amounts  in  the  announcements 
and  auctions  of  cash  management  bills 
("CMBs"),  notes,  and  bonds.  In  these 
announcements  and  auctions,  the  rules 
provide  that  the  amounts  to  be  awarded 
to  the  Federal  Reserve  Banks  for  both 
their  own  account  and  for  the  accounts 
of  foreign  and  international  monetary 
authorities  are  in  addition  to  the 
announced  public  offering  amounts. 

In  a  press  release  dated  March  18, 
1997,  Treasury  announced  a  change  in 
the  way  bill  auctions  are  announced, 
beginning  with  the  auction  of  52-week 
bills  that  were  auctioned  on  March  26, 
1997.  The  press  release  stated  that 
amounts  to  be  awarded  to  the  Federal 
Reserve  Banks  for  their  own  account 
will  be  treated  as  additions  to  the 
announced  offering  amount  of  Treasury 
bill  auctions.  As  a  result,  awards  to  the 
Federal  Reserve  Banks  for  their  own 
account  in  bill  auctions  are  now  treated 
as  additions  to  the  amount  sold  to  the 
public.  The  Department  made  this 
change  to  provide  market  participants 
with  more  complete  information  and 
greater  certainty  as  to  the  supply  of  bills 
available  to  the  public  in  an  auction. 
Awards  to  the  Federal  Reserve  Banks  for 
their  own  account  in  bill  auctions  will 
continue  to  be  at  the  weighted  average 
discount  rate  of  accepted  competitive 
tenders.  The  treatment  of  the  amount  to 
be  awarded  to  the  Federal  Reserve 
Banks  for  the  accounts  for  foreign  and 
international  monetary  authorities  in 
regular  Treasury  Inll  auctions  remains 
unchanged. 

Accordingly,  to  codify  this  change  in 
determining  the  public  offering  amount 
for  auctions  of  regular  Treasury  bills, 
section  356.2  of  the  uniform  offering 
circular  is  amended  by  revising  the 
definition  of  the  term  "public  offering." 
It  is  anticipated  that  the  sample 
announcements  of  Treasiuy  offerings, 
found  in  Exhibit  A  to  Part  356,  will  be 
revised  to  reflect  this  change  once  the 
recent  proposed  amendments  to 
accommodate  three  decimal  bidding  in 
.005  increments  for  Treasury  bill 
auctions,  as  published  in  the  Federal 
Register  on  May  5, 1997  (62  FR  24375). 
are  finalized. 

This  final  rule  also  makes  an 
unrelated,  administrative  correction  to 
section  356.13(a).  The  section  is  being 
restated  in  its  entirety  to  reflect  the 
intent  of  the  revisions  to  the  uniform 
offering  circular  that  were  published  on 
July  16. 1996  (61  FR  37007)  and  January 
6. 1997  (62  FR  846).  This  correction 
does  not  involve  any  substantive 
changes. 

Procedural  Rflquirenwtita 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  legulatoiy 


action"  piusuant  to  Executive  Order 
12866. 

Because  this  rule  relates  to  public 
contracts  and  procedures  for  United 
States  securities,  the  notice,  public 
comment,  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  U.S.C.  553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  final  rule, 
and,  therefore,  the  Paperwork  Reduction 
Act  does  not  apply.  The  collections  of 
information  of  31  CFR  Part  356  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  control  number 
1535-0112.  Under  this  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds.  Federal  Reserve  System. 
Government  securities,  Seciuities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II, 
Subchapter  B,  Part  356,  is  amended  as 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS.  NOTES.  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  ORCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Authority.  5  U.S.C.  301;  31  U.S.C.  3102.  et 
seq.;  12  U.S.C.  391. 

2.  Section  356.2  is  amended  by 
revising  the  definition  of  "public 
offering"  to  read  as  follows: 

{3S&2    DeAntttons. 


Public  offering  means  the  par  amount 
of  secuhties  offered  to  the  public  for 
purchase  in  an  auction.  For  all  bills 
excepfcash  management  bills,  the 
public  (rffering  is  the  amount  specified 
in  the  offiering  announcement,  less 
securities  awarded  in  the  auction  to  the 
Federal  Reserve  Banks  for  the  accounts 
of  foreign  and  international  monetary 
authorities  (up  to  the  amount  of 
maturing  securities  held  by  such 
accounts).  For  notes,  bondis,  and  cash 
management  bills,  the  public  oCEwing  is 


the  same  as  the  amount  specified  in  the 
offering  announcement. 

•        •        »        *        » 

3.  Section  356.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  356.13    Net  long  position. 

(a)  Reporting  net  long  positions.  When 
bidding  competitively,  a  bidder  must 
report  the  amount  of  its  net  long 
position  when  the  total  of  all  of  its  bids 
in  an  auction  plus  the  bidder's  net  long 
position  in  the  security  being  auctioned 
equals  or  exceeds  the  net  long  position 
reporting  threshold  amount.  The 
threshold  amount  for  any  particular 
security  will  be  as  stated  in  the  offiering 
announcement  for  that  security.  (See 
§  356.10.)  That  amount  will  be  $2 
billion  for  bills,  notes,  and  bonds  unless- 
otherwlse  stated  in  the  offiering 
announcement.  For  example,  the  net 
long  position  reporting  threshold 
amount  may  be  less  than  $2  billion  for 
smaller  security  offierings,  e.g.,  certain 
inflation-indexed  securities  or  cash 
management  bills,  ff  the  bidder  either 
has  no  position  or  has  a  net  short 
position  and  the  total  of  all  of  its  bids 
equals  or  exceeds  the  threshold  amount, 
e.g..  $2  billion,  a  net  long  position  of 
zero  must  be  reported.  In  cases  where  a 
bidder  that  is  required  to  report  the 
amount  of  its  net  long  position  has  more 
than  one  bid.  the  bidder's  total  net  long 
position  should  be  reported  in 
connection  with  only  one  bid.  A  bidder 
that  is  a  customer  must  report  its 
reportable  net  long  position  through 
only  one  depository  institution  or 
dealer.  (See  §  356.14(c).) 
•        •        •        •        * 

Dated:  April  30, 1997. 
Gerald  Marphy. 
Fiscal  Asastant  Secretary. 
(FR  Doc.  97-12017  Filed  5-7-97;  8:45  am) 
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summary:  This  final  rule  sets  out 
qualifications  for  tankermen,  and  for 
persons  in  charge  of,  and  assisting  in, 
the  handling,  transfer,  and  transport  of 
oil  and  certain  hazardous  liquid  cargoes 
in  bulk  on  board  vessels.  It  is  necessary 
to  protect  our  waterways.  It  will  ensure 
that  these  persons  are  competent  to 
perform  their  duties,  even  during 
emergencies;  will  improve  the  handling, 
transfer,  and  transport  of  these  cargoes; 
and  will  reduce  the  risk  and  severity  of 
spillage  from  tank  vessels. 
DATES:  This  final  rule  is  effective  Jime 
9. 1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington.  DC  20593-0001.  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Mark  C.  Gould.  Project  Manager, 
Maritime  Personnel  Qualifications 
Division.  (202)  267-6890. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  December  18. 1980.  the  Coast 
Guard  published  two  notices  of 
proposed  rulemaking  (NPRMs):  (3GD 
79-116.  which  proposiad  rules  for 
tankermen  (45  FR  83290):  and  CGD  79- 
116a,  which  proposed  rules  for  persons 
in  charge  of  transfers  of  oil  (45  FR 
83268). 

On  October  17, 1989,  the  Coast  Guaid 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  entitled, 
"Tankermen  Requirements  and 
•  Qualifications  for  Persons-in-Charge  of 
EkEmgerous  Liquid  and  Liquefied  Gas 
Transfer  Operations"  (54  FR  42624), 
which  combined  the  two  original 
rulemakings  and  officially  closed  CGD 
7»-116a  as  a  distinct  rulemaking.  The 
Coast  Guard  received  42  comments  on 
that  SNPRM  No  public  meeting  was 
requested,  nor  was  one  held. 

On  April  4. 1995,  the  Coast  Guard 
published  an  intraim  rule  entitled 
"Qualifications  fior  Tankermen,  and  for 
Persons  in  Charge  of  Transfins  of 
Dangerous  Liquids  and  Liquefied 
Gases"  (60  n(  17134).  On  March  26. 
1996.  the  Coast  Guard  reopened  the 
comment  period  (61  FR  13098).  No 
public  meeting  was  requested,  nor  was 
one  held. 

Background  and  Porpoae 

Background  information  on 
qualifications  for  tankarmoi.  and  Cor 


persons  in  charge  of  transfers  of 
dangerous  liquids  and  liquefied  gases, 
appears  in  the  preamble  to  the  interim 
rule  published  on  April  4, 1995. 

Discussion  of  Comments 

The  Coast  Guarc'  received  a  total  of  56 
letters  in  response  to  the  reopened 
comment  period;  these  presented  more 
than  200  comments.  All  of  these  letters 
are  available  for  inspection  in  CGD  79- 
116  at  the  address  listed  under 
ADDRESSES. 

1.  General  Comments 

One  comment  asked  what  impact  tlus 
rulemaking  would  have  on  fishing 
vessels.  Tankerman  rules  for  fishing 
vessels  may  be  found  in  46  CFR  part 
105,  which  discusses  commercicd 
fishing  vessels  dispensing  petroleum 
products,  and  in  particular  under 
§  105.45-1,  which  details  the  tankerman 
requirements  for  these  vessels. 

Another  comment  supported  the 
Coast  Guard  in  its  efforts  to  align  this 
rulemaking  with  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW). 

One  comment  noted  that  the 
definition  of  "tankship"  varies  firom 
section  to  section  in  this  rulemaking. 
The  Coast  Guard  agrees  and  has  defined 
"tankship,"  "self-propelled  tank 
vessel,"  "tank  vessel,"  and  "tank 
barge,"  as  appropriate,  in  the  definition 
sections  of  33  CFR  part  154  and  46  CFR 
parts  13  and  30. 

A  separate  comment  asked  the  Coast 
Guard  to  define  "in  bulk."  The  Coast 
Guard  defines  "in  bulk"  as  "liquid  cargo 
in  bulk,"  found  in  46  CFR  13.103. 

Several  comments  noted  that  the 
course  in  dangerous  liquids  (DL)  for 
tankerman  will  meet  the  vapor-tecoveiy 
regulations  in  46  CFR  39.10-11  but  not, 
as  stated  in  the  preamble  to  the  interim 
rule,  the  fecility-training  regulations  in 
33  CFR  154.840.  The  Coast  Guard  agrees 
and  has  made  it  clear  in  the  final  rule 
that  this  course  will  meet  only  the 
vapor-recovoy  regulations. 

A  separate  comment  noted  that  a 
discussion  of  endorsements  as  restricted 
Tankerman  person  in  charge  (PIC)  and 
Tankerman-PIC  (Barge)  referred  to 
benefits  for  only  oil  and  chemical 
companies.  In  feet,  these  endorsements 
are  intended  for  the  benefit  of  all 
companies,  not  just  oil  and  chemical — 
and  many  mariners — engaged  in  the 
carriage  of  DL  or  liquefied  oases  (LG). 

Two  comments  indicated  that  the 
language  and  organization  of  the  interim 
rule  were  unusually  confusing  and 
difficult  to  follow.  The  Coast  Guard 
agrees  and  has  made  every  effort  to 
make  the  final  rule  easier  to  understand. 


25116  Federal  Register  /  Vol.  62.  No.  89  /  Thursday.  May  8,  1997  /  Rules  and  Regulations 


Federal  Hagister  /  Vol.  62.  No.  89  /Thursday,  May  8.  1997  /  Rules  and  Regulations  25117 


25116  Federal  Register  /  Vol.  62.  No.  89  /  Thursday.  May  8.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  89  /  Thursday .  May  8.  1997  /  Rules  and  Rfgnlations  25117 


Another  comment  indicated  that  33 
cm  parts  154  and  156  should  not  apply 
to  a  mobile  transfer  fociUty  with  a 
capacity  of  less  than  250  barrels.  Yet,  as 
written,  it  will  be  applicable  to  any 
facility  or  vessel  if  there  is  a  transfw  of 
oil  or  hazardous  material  to.  from,  or 
within  any  vessel  with  a  capacity  of  250 
barrels  or  more.  The  Coast  Guard 
disagrees  with  the  comment.  The  Oil 
Pollution  Act  of  1990  (OPA  90),  enacted 
by  Congress,  established  the  criteria  for 
these  regulations.  To  change  the  types  of 
vessel  required  to  comply  with  these 
regulations  would  necessitate  a  change 
in  the  law  by  Congress. 

Two  comments  supported  allowing 
mariners  interested  in  returning  to  sea 
after  serving  in  a  marine-related 
capacity  ashore  to  substitute  related 
experience  for  sea  service.  The  Coast 
Guard  disagrees  because  few  marine- 
related  jobs  ashore  relate  directly  to  a 
tankerman's  duties.  It  is  important  that 
a  tankerman  retain  his  expertise,  and 
this  cannot  be  done  working  in  other 
sboreside  capacities.  It  should  also  be 
borne  in  mind  th^t  if  the  mariner  does 
not  comply  with  46  CFR  13.113  by  the 
first  renewal  of  his  or  her  U.S.  Merchant 
Mariner's  Document  (MMD)  after  March 
31. 1997,  he  or  she  will  have  to  comply 
with  §  13.201  for  an  original 
Tankerman-PIC  endorsement. 

2.  Training  Courses 

One  comment  supported  the  Coast 
Guard's  proposal  to  defer  the 
requirement  of  the  DL  and  IC  courses 
for  a  limited  time,  because  of  the  limited 
availabihty  of  courses.  This  would  give 
mariners  a  reasonable  time  to 
satisfiactorily  complete  the  courses.  This 
defmral  was  outlined  in  a  policy  letter 
to  the  Regional  Examin^ion  Centers 
(R£Cs)  dated  April  9, 1996.  It  is  also 
available  in  the  docket. 

Several  comments  stated  that 
firefighting  training  should  not  be 
required  when  the  tankerman 
certification  is  restricted  to  cargoes  that 
are  not  flammable  or  combustible.  The 
Coast  Guard  agrees  in  part.  Use  of 
shoreside  pumping  equipment  seldom 
presents  danger  of  fire;  and  for  this  use. 
the  firefighting  course  may  be  less 
important.  In  contrast,  use  of  a  barge's 
own  pumping  equipment  presents 
danger  of  fire;  methods  of  extinguishing 
such  fire  are  the  subject  of  the  course  in 
tank-barge  firefighting.  So  an  applicant 
obtaining  a  restricted  Tankerman-PIC 
endorsement  without  having  taken  a 
course  in  firefighting  will  be  authorized 
only  to  handle  non-flammable  or  non- 
combustible  cargoes  on  those  vessels 
that  do  not  use  their  equipment  to  load 
or  discharge  a  cargo. 


Another  comment  stated  that 
firefighting  training  should  not  be 
required  for  any  tankerman 
endorsement.  The  Coast  Guard 
disagrees.  An  alert  and  trained 
tankerman  wall,  in  all  probability,  be  the 
first  person  to  notice  a  barge  fire  during 
a  transfer.  The  2-day  course  in  tank- 
barge  firefightiag  teaches  the  student 
not  only  the  hazards  involved  with  a 
fire  on  board  a  tank  barge  but  also  how 
to  determine  whether  he  or  she  can 
prevent  a  confinable  fire  from  becoming 
an  unmanageable  one.  Students  in  the 
course  will  have  to  participate  in 
realistic  fire-extinguishment  exercises 
involving  responses  to  fires  in  the  early 
stages  using  equipment  found  on  tank 
barges-T-portable  fire  extinguishers. 

Two  comments  indicated  that 
requiring  applicants  for  original 
endorsem«its  to  have  completed  their 
DL  or  LG  courses  within  2  years  of 
application  was  too  restrictive.  The 
comments  indicated  that  the  Coast 
Guard  should  allow  applicants  to  have 
completed  the  required  course  up  to  5 
years  before  the  date  of  application.  The 
Coast  Guard  agrees  and  has  increased 
the  time  limit  from  2  to  5  years.  46  CFR 
13.209, 13.309.  and  13.409  have  been 
changed  accordingly. 

One  comment  wanted  to  require  that 
all  DL  or  LG  courses  be  Coast  Guard 
approved.  The  Coast  Guard  agrees.  All 
these  courses  must  be  approved  by  the 
Coast  Guard  or  found  to  be  acceptable 
by  the  Officer  in  Charge.  Marine 
Inspection  (OCMI),  who  will  review 
them  against  appropriate  ciirricula  in  46 
CFR  13.121. 

One  comment  recommended  that  the 
Coast  Guard  amend  46  CFR  10.303(d)  to 
require  that  trainers  keep  students' 
records;  however,  this  change  is  beyond 
the  scope  of  this  rulemaking. 

Anotner  comment  stated  that,  by  not 
requiring  a  minimum  number  of  hours 
to  cover  the  DL  or  LG  course,  the  Coast 
Guard  would  allow  oil  or  chemical 
companies  to  set  their  ov«m  standards. 
To  clarify,  the  companies  would  not 
offer  the  course,  in  most  cases 
(educational  focilities  would),  and  the 
Coast  Guard  would  both  approve  and 
monitor  it 

One  comment  recommended  that  the 
DL  and  LG  courses  contain  training  in 
proper  radio  communications.  The 
Coast  Guard  disagrees.  Since  a  check  of 
radio  communications  is  part  of  the  pre- 
transfer  inspection  procedure,  if  one  of 
the  PICs  is  having  t^fficulty  in  radio 
communications,  it  will  be  evident  to 
the  other  PIC  before  th3e  transfer 
commences. 

Several  comments  did  not  want 
Crude-Oil  Washing  (COW)  systems  and 
inert-gas  systems  included  in  the 


syllabus  for  DL  and  LG  courses  for 
Tankerman-PIC  (Barge).  The  Coast 
Guard  agrees  and  has  deleted  these  and 
other  inapplicable  subjects  bom  the 
syllabus. 

3.  33  CFR  155.700  (Designation  of  PIC) 

The  Coast  Guard  received  one 
conmient  requesting  that  the  wording 
from  §  155.710,  concerning  the 
appointment  of  the  PIC  of  a  transfer,  be 
incorporated  into  this  section. 
Specifically,  the  comment  stated  that  it 
is  routine  for  shippers  or  facility 
operators  to  designate  the  Tankerman- 
PIC  v«thout consulting  with  theowner 
or  operator  of  the  vessel  and  that,  in 
those  situations,  the  Tankerman-PIC  is 
an  employee  of  the  facility,  of  an 
independent  tanksring  service,  or  of  the 
cargo  interest  The  Coast  Guard  agrees 
and  has  incorporated  this  wording. 

Another  comment  asked  whether 
§  155.700  applied  to  bimkering.  To 
clarify,  if  the  transfer  of  bunkers  meets 
the  criteria  of  §  155.700,  this  section 
applies. 

4 .  33  CFR  155.710  (Qualifications  of 
PIC) 

The  Coast  Guard  received  one 
comment  asking  vrhether  a  Chief 
Engineer  or  First  Assistant  Engineer 
could  act  as  the  Tankerman-PIC  of  a 
fuel-oil  transfer  by  virtue  of  his  or  her 
Tankerman-Engineer  endorsement. 
Section  155.710(e)  statesthat,  on  a 
vessel  required  to  have  a  licensed 
person  aboard,  a  master,  mate,  pilot, 
engineer,  or  operator  of  that  vessel,  or 
the  holder  of  an  MMD  with  the 
appropriate  Tankerman-PIC 
endorsement,  may  act  as  the 
Tankerman-PIC  of  a  transfer  of  fuel  oil 
as  appropriate.  Therefore,  a  Chief 
Engineer  or  First  Assistant  Engineer 
may,  by  virtue  of  his  or  her  license  or 
MMD  endoi^ed  as  Tankerman-PIC  or 
Tankerman-Engineer,  act  as  the 
Tankerman-PIC  of  a  fuel-oil  transfer. 

Several  conmients  indicated  that 
§  155.710(e)  was  confusing  about  a  fuel- 
oil  transfer  between  an  uninspected 
towing  vessel  and  an  inspected  tank 
barge.  There  was  also  concern  that  the 
PIC  of  bunkering  aboard  an  uninspected 
vessel  would  be  imlicensed  and  have  no 
basic  knowledge  of  a  tankerman's 
duties,  while  the  person  on  the  other 
end  of  the  hose  in  the  same  bunkering 
would  be  required  to  hold  a  Tankerman- 
PIC  endorsement.  The  Coast  Guard 
agrees  and  has  amended  this  section  so 
that  the  PIC  of  bimkering  aboard  an 
iminspected  vessel  which  is  required  to 
have  a  licensed  person  aboard  either  be 
that  person  (or  another  licensed  person) 
or  hold  an  MMD  endorsed  as 
Tankerman-PIC.  Note  that,  since  most 


applicants  for  the  Tankerman-nC 
endorsement  who  work  on  towing 
vessels  will  not  be  able  to  meet  the 
experience  requirements,  they  can  apply 
for  restricted  endorsements  using 
service  on  towing  vessels  instead  of 
service  on  tankships  or  self-propelled 
tank  vessels. 


Another  comment  noted  that 
§  155.710(b)(l)(ii),  which  discusses 
transfers  of  liquid  cargo  in  bulk  aboard 
barges,  conflicts  with  46  CFR  13.113(c). 
which  discusses  grandfathering 
provisions,  in  that  the  former  requires 
the  PIC  of  a  transfer  to  hold  a 
Tankerman-PIC  or  Tankerman-PIC 
(Barge)  endorsement  but  that  the  latter, 
tmtil  March  31,  2001,  does  not  The 
Coast  Guard  agrees  and  has  amended 
this  section,  §  155.710(b)(2)  in  the  final 
rule,  accordingly. 

Several  comments  disagreed  with  the 
interim  rule  as  it  allowed  a  National 
Fire  Protection  Association  (NFPA) 
Certificated  Marine  Chemist  to  act  as 
Tankerman-PIC  for  tank-cleaning  and 
gas-fi«eing.  They  fslt  that  no  marine 
chemist  is  qualified  for  those  activities. 
The  Coast  Guard  disagrees.  A  marine 
chemist  must  go  through  an  extensive 
training  program  before  receiving  a 
-Marine  Chemist's  Certificate  issued  by 
the  NFPA.  In  addition,  the  marine 
chemist  must  still  comply  with 
§§  155.710(a)(1)  for  tankships  and 
155.710(b)(1)  for  tank  barges.  These 
sections  require  that  the  person 
designated  as  a  Tankerman-PIC  have 
sufficient  training  and  experience  with 
the  relevant  characteristics  of  the  vessel 
on  which  he  or  she  is  engaged — 
including  the  cargo  for  transfer,  the 
cargorcontaiiunent  system,  the  cargo 
system  (including  transfer  procedures, 
and  shipboard-emergency  equipment 
and  procedures),  the  control  and 
monitoring  systems,  the  procedures  for 
reporting  pollution  incidents,  and.  if 
installed,  the  COW,  inert-gas,  and 
vapor-control  systems — to  safely 
conduct  a  transfer. 

Two  comments  did  not  want 
§§  155.710(a)  (l)(i)  and  (2)  to  reguire 
that  a  person  achieve  vessel-specific 
training  before  he  or  she  may  conduct 
a  transfer.  The  Coast  Guard  disagrees.  A 
potential  Tankerman-PIC  of  a  transfer 
must  be  experienced  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — ^including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents  and,  if  installed*  the  COW, 
inert-gas,  and  vapor-control  systems. 


As  written  in  ^e  interim  rule, 
§  155.710(f)  may  be  misleading.  It 
discusses  the  dociunents  that  must  be 
held  by  the  person  in  charge  of  a 
transfer  of  oil  or  hazardous  material  in 
btUk  on  any  vessel  other  than  a  tank 
vessel.  Yet  a  "tank  vessel"  was 
according  to  the  interim  rule,  at 
§  154.105,  "any  vessel  that  carries  oil  or 
hazardous  material  in  bulk  as  cargo  or 
in  residue."  In  essence,  this  section 
exempted  those  vessels  it  was  meant  to 
target  While  §§  155.710  (a),  (b),  (c).  and 
(d)  refer  to  U.S.-flag  tankships.  U.S.-flag 
tank  barges,  foreign-flag  tanksliips,  and 
foreign-flag  tank  barges,  respectively, 
the  Coast  Guard's  intent  was  for  section 
(f)  to  apply  to  all  other  tank  vessels,  as 
presently  defined  in  the  final  rule  at 
§  154.105,  not  already  discussed — 
specifically,  to  self-propelled  tank 
vessels,  other  than  tankships  (defined  in 
the  final  rule  at  §  154.105),  that  carry  oil 
in  hazardous  material  in  bulk  as  cargo 
or  in  residue.  33  CFR  155.710(f)  has 
been  rewritten  to  reflect  this  intent 

Ctaie  comment  questioned  why 
transfers  described  in  §  155.710(f) 
reqiiired  di£fraent  levels  of  expertise 
depending  on  the  grade  of  the  cargo. 
The  Coast  Guard  agrees  and  has 
amended  this  section  to  require  a  valid 
license  and  a  Tankerman-PIC 
endorsement  on  the  MMD  regardless  of 
the  cargo  carried. 

Another  comment  questioned  why 
§  155.710(a)(1)  doesn't  specify  the 
minimum  training  for  the  PIC  of  a 
transfer.  Section  155.710(a)(3)  requires 
that  the  PIC  hold  a  Tankerman-PIC 
endorsement  issued  under  46  CFR  part 
13.  46  CFR  part  13  requires  that  every 
applicant  complete  an  approved  course 
in  DL  or  LG. 

Two  comments  asked  why  the  PIC  of 
a  transfer  or  a  tank-cleaning  on  a 
foreigo-flag  tankship  must  hold  a 
license,  while  the  PIC  of  a  transfer  or  a 
tank-cleaning  on  a  U.S.-fIag  tankship 
may  be  either  a  NI7A  Certificated 
Marine  Chemist  or  a  Tankerman-PIC 
The  Coast  Guard  agrees  and  has 
amended  §  155.710(c)(2)  to  correct  the 
inequity^ 

One  comment  questioned  why  a 
Tankerman-PIC  of  a  foreign-flag 
tankship  or  tank  baige  must  reul,  speak, 
and  understand  English,  or  a  lungi^^ 
mutually  agreed  upon  with  the 
shoreside  PIC,  while  a  Tankerman-PIC 
of  a  U.S.-flag  tankship'or  tank  barge 
does  not  46  CFR  13.201(g)  requires  that 
each  applicant  for  a  Tankerman-PIC 
endorsement  be  capable  of  speaking  and 
understanding,  in  English,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo,  and  be  capable  of  reading  the 
English  found  in  the  Declaration  of 


Inspection,  vessel-response  plans,  and 
Cargo  Information  canls.  46  CFR 
13.301(g)  requires  the  same  of  each 
applicant  for  a  Tankerman-PIC  (Barge) 
endorsement. 

Another  comment  asked  why  a 
foreign  Tankerman-PIC  and  Tankerman- 
PIC  (Barge)  must  be  able  to  effectively 
communicate  writh  all  crew  members 
involved  in  the  transfer,  while  a  U.S. 
Tankerman-PIC  and  Tankerman-PHi: 
(Barge)  does  not.  The  Coast  Giiard 
disagrees.  46  CFR  part  156  applies  to  the 
transfer  of  oil  or  hazardous  material  on 
the  navigri>le  waters  or  in  the 
contiguous  zone  of  the  United  States,  to. 
from,  or  within  a  vessel  with  a  capacify 
of  250  barrels  or  more.  Section 
156.120(v)  requires  that  at  least  one 
person  at  the  site  of  the  transfer  fluently 
speak  the  language  or  languages  spoken 
by  both  Tankermen-PICs. 

A  separate  comment  did  not  like  the 
requirement  for  an  interpreter,  found  in 
§  l55.7lO(dK4),  because,  when 
compl)ring  with  rest  hour  requirements, 
he  or  she  would  not  be  "immediately 
available  to  the  Tankerman-PK}  at  all 
times  during  the  transfer."  The  Coast 
Guard  disagrees.  On  foreign-flag  vessels, 
STCW  imposes  rest-hour  requirements 
only  on  watchstanders.  Further,  it  is  the 
responsibility  of  the  PIC  of  the  transfer 
on  the  vessel  to  ensure  that  an 
interpreter  is  always  immediately 
available  to  him  or  her,  even  if  that 
means  the  vessel's  carrying  two 
interpreters. 

An  additional  comment 
recommended  that  any  interpreter  used 
during  a  transfer  must  have  basic 
knowledge  of  the  duties  and 
responsibilities  of  a  Tankerman-PIC 
The  Coast  Guard  disagrees.  An 
interpreter's  role  is  to  translate  in  case 
of  a  language  barrier. 

One  comment  asked  the  Coast  Guard 
to  require  that  all  communications  on 
oil  transfers  be  in  English.  The  Coast 
Guard  feels  that  safeguards,  such  as 
those  found  in  §§  155.710(c)  (4)  and  (5). 
and  155.710(d)  (3)  and  (4),  provide 
sufficient  protection  to  prevent  a 
language  barrier  from  causing  a  spill. 

A  sepvate  comment  did  not  like  the 
phrase  "shall  verify  to  his  or  her 
satisfaction"  (§§  155.710  (a)  and  (b)) 
because  it  is  too  open-ended  (the  same 
phrase  appears  in  paragraphs  (c)  and  (d) 
for  foreign-fl^  tankships  and  barges). 
The  Coast  Guud  disagrees.  On  a 
tankship  the  chief  mate,  in  charge  of 
cargo  for  the  master  and,  ultimately,  the 
owner  of  the  vessel,  %vill  assure  himself 
or  herself  that  a  new  crevraaember  has 
the  abilities  and  skills  necessary  to 
safely  conduct  the  transfer  before  he  or 
she  will  be  allowed  to  do  so.  Likewise, 
the  "person  who  arranges  and  hires 
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(someone)  to  be  in  charge  of  a  transfer 
of  liquid  cargo  in  bulk,"  whether  that 
person  owns  the  cargo  or  the  vessel, 
must  be  assured  of  either  the 
Tankerman-PIC's  abilities  or,  at  least, 
the  reputation  of  the  company  that  hires 
him  or  her.  In  practice,  some  official  of 
the  cargo  owner  or  vessel  owner  usually 
takes  sufficient  steps  to  minimize  the 
chances  of  a  spill  during  a  transfiBr  of 
fuel  oil,  cargo  oil,  or  hazardous  material. 

Another  comment  stated  that  the 
word  "or"  separating  §  155.710(e)  (1), 
(2),  (3),  and  (4),  had  vanished,  causing 
much  confusion.  It  cited  as  an  example 
an  uninspected  towing  vessel  in  excess 
of  100  gross  tons  taking  fuel  from  an 
inspected  tank  barge.  The  Coast  Guard 
recognizes  the  confusion.  To  answer  the 
example  posed,  §  155.710(e)(1)  states 
that,  if  the  towing  vessel  must  have  a 
licensed  person  aboard,  the  PIC  of  the 
fueling  must  be  licensed.  Section 
155.710(e)(2)  states  that,  if  that  vessel 
does  not  require  a  licensed  person 
onboard,  the  PIC  must  have  been 
instructed  both  in  his  or  her  duties  and 
in  the  Federal  statutes  and  regulations 
on  water  pollution  that  apply  to  the 
vessel.  Personnel  on  the  towing  vessel 
in  this  example  must  comply  with 
(e)(1).  The  unintentional  removal  of  the 
word  "or"  from  between  the  sections 
occurred  in  the  SNfPRM  published  on 
October  17, 1989,  and  persisted  through 
the  rulemaking  from  then  until  now.  To 
emphasize  that  the  four  requirements  of 
paragraph  (e)  apply  separately,  the  Coast 
Guard  has  repunctuated  the  whole 
paragraph. 

Another  comment  asked  if,  after  a 
tank  barge  has  been  emptied,  a 
specially-equipped  shoreside  com]>any 
may  be  hireid  to  clean  out  the  cargo 
tanks  of  the  barge,  and  if  the  employees 
of  this  company  need  to  hold 
Tankennan-PIC  endorsements.  The 
shoreside  PIC  of  tank-cleaning  does  not 
have  to  hold  a  Tankerman-PIC  (Barge) 
endorsement,  but  the  PIC  on  the  barge 
does,  whether  he  or  she  is  from  the 
barge  company  or  shoreside  company. 
This  final  rule  makes  no  changes  in  this 
regard.  Section  155.700  still  states  that 
each  vessel  with  a  capacity  of  250  or 
more  barrels  of  fuel  oil.  cargo  oil,  or 
hazardous  materials  must  designate  the 
PIC  of  each  transfer  to  or  from  the  vessel 
and  of  each  tank-cleaning.  Section 
155.710(bH2)  still  requires  that  the  PIC 
of  a  tank-cleaning  on  a  tank  barge  tlial 
must  be  inspected  under  46  U.S.C.  3703 
hold  a  Tankerman-PIC  or  Tankerman- 
PIC  (Barge)  endorsement  or,  if  at  a  tank- 
cleaning  facility  or  shipyard,  be  a  NFPA 
Certificated  Marine  Chemist. 

Another  comment  indicated  that  the 
term  "liquefied  gas"  should  be  deleted 
from  §§  155.710  (c)(3),  (d)(2).  and  (f)(2) 


as  they  stood  in  the  interim  rule.  The 
Coast  Guard  agrees.  Liquefied  gases  are 
specifically  excluded  firom  the 
definition  of  "hazardous  material"  as 
defined  in  §  154.105.  (Requirements  for 
vessels  carrying  and  facilities  handUng 
liquefied  gas  may  be  found  in  46  CFR 
part  154.)  The  Coast  Guard  has  amended 
all  three  sections  to  delete  the  reference. 

5.  33  CFR  156.120  (Requirements  for 
Transfer) 

One  comment  requested  that  46  CFR 
subpart  35.35  require  the  Tankerman- 
PIC  to  be  on  duty  throughout  the  cargo 
transfer.  Sections  156.120  (s).  (t)(l),  and 
(u)(l)  already  require  that  the 
Tankerman-PIC  be  on  duty  throughout 
the  transfer. 

Another  comment  requested  that 
§  156.120  require  agreement  on  a  pre- 
determined radio  frequency  by  both 
parties  at  the  pre-transfer  meeting.  The 
Coast  Guard  agrees  and  has  amended 
§  156.120. 

6.  46  CFR  13.103  (Definitions) 

One  comment  expressed  concern  that 
the  definition  of  "liquid  cargo  in  bulk" 
included  even  liquid  cargo  in  portable 
tanks.  The  Coast  Guard  agrees  and  has 
amended  the  definition  in  §  13.103. 

7.  46  CFR  13.107  (Tankerman 
Endorsement:  General) 

Several  comments  stated  that 
inclusion  of  "bunkering"  in  §  13.107(d) 
incorrectly  implies  that  a  Tankerman- 
Engineer  endorsement  is  required  for 
bunkering.  The  Coast  Guard  agrees  and 
has  deleted  that  term  from  this  section. 

Another  comment  supported  the 
Coast  Guard's  interpretation  of  "direct 
supervision"  to  include  the  use  of  hand- 
held radios.  The  Coast  Guard  defines 
being  "directly  supervised"  in  §  13.103 
to  mean  "being  in  the  direct  line  of  sight 
of  the  person  in  charge  or  maintaining 
direct,  two-way  communications  by  a 
convenient,  reliable  means,  such  as  a 
predetermined  woridng  frequency  over 
a  hand-held  radio." 

A  separate  comment  encouraged 
permission  to  use  video  cameras  as  a 
means  of  providing  a  clear  line  of  sight. 
The  Coast  Guard  agrees.  Because  this 
would  meet  the  intent  of  the  definition, 
this  method  would  be  acceptable. 

Another  comment  questioned  why  an 
applicant  for  Tankerman-Engineer  does 
not  have  to  read  or  write  English.  In 
order  to  pass  the  Coast-Guard-approved 
course  on  DL  or  LG  for  tankships. 
including  the  final  examination,  the 
applicant  must  be  able  to  read  and  write 
English. 

The  Coast  Guard  received  one 
comment  noting  that  §  13.107(a) 
empowered  only  OCMIs  at  Coast  Guard 


RECs  to  endorse  MMDs  as  Tankerman- 
PIC,  while  §  13.107(b)  empowered  all 
OCMIs  to  endorse  MMDs  as  Tankerman- 
PIC  (Barge).  The  Coast  Guard  agrees  and 
has  conformed  paragraph  (b)  to 
paragraph  (a). 

Another  conmient  noted  that,  as 
written.  §  13.509  requires  that  all 
Tankerman-Engineer  applicants 
successfully  complete  the  course  in  DL 
or  LG.  In  contrast,  STCW  requires  that, 
in  the  engine  department,  only  the  chief 
engineer  officer,  the  second  engineer 
officer,  and  any  person  with  immediate 
responsibility  for  loading,  discharging, 
and  care  in  transit  or  in  handling  of  the 
cargo  complete  that  course.  Because 
second  and  third  engineers  on  U.S. 
vessels,  although  not  necessarily 
meeting  the  definition  of  cargo 
engineers,  regularly  work  on  elements  of 
the  cargo  system,  the  Coast  Guard  has 
determined  that  engineering  officers, 
regardless  of  primary  duties,  should  be 
able  to  assist  in  any  of  the  principal 
duties  of  the  engineering  department, 
and  must,  therefore,  complete  the  DL  or 
LG  course. 

Another  comment  suggested  that,  to 
avoid  confusion,  a  statement  should 
categorically  exclude  personnel 
involved  in  fueling  from  this  section. 
The  Coast  Guard  agrees  and  a  new 
paragraph  (g)  has  been  added. 

One  conunent  stated  that  §  13.107(c) 
violates  OPA  90  on  hours  of  work.  The 
Coast  Guard  disagrees.  The  number  of 
tankermen  listed  in  Table  15.860(a)(1)  is 
the  minimum  number  required.  The 
proper  number  required  will  depend 
upon  the  vessel's  operation. 

8.  46  CFR  13.109  (Tankerman 
Endorsement:  Authorized  Cargoes) 

One  comment  asked  that  the  Coast 
Guard  change  the  proposed 
endorsement  for  dangerous  liquids  into 
two  separate  endorsements:  For 
petroleum  liquids  and  chemical  liquids. 
The  Coast  Guard  disagrees.  While  there 
are  difiierent  dangers  associated  with  the 
carriage  of  chemical  products  as 
opposed  to  petroleum  products, 
mandatory  attendance  by  all  applicants 
for  tankerman  endorsements,  except 
restricted  endorsements,  will  make 
them  aware  of  the  dangers  and 
characteristics  of  products  or  chemicals 
with  which  they  have  not  had  contact 
The  Coast  Guard  is  also  depending  on 
every  employer  to  ensure  a  mariner's 
competency  before  allowing  him  or  her 
to  act  as  Tankerman-PIC  in  a  transfer. 

Several  comments  objected  to  the 
rule's  exclusion  of  the  liquid  cargoes  in 
bulk  listed  in  Table  2  of  part  153  when 
they  are  carried  on  barges  not  certified 
for  ocean  service.  The  Coast  Guard 
disagrees.  The  legislation  that  enables 


rules  preventing  pollution  is  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  known  as  MARPOL.  This 
convention  has  been  implem^ited 
domestically  by  the  Act  to  Prevent 
Pollution  from  Ships.  33  U.S.C.  1901  et 
seq.,  33  U.S.C.  1903(a)  states  that 
products  listed  in  Aimexes  I  and  n  of 
MARf*OL,  which  are  also  found  in  Table 
2  of  part  153.  apply  only  to  seagoing 
ships.  No  tankerman  endorsement  is 
necessary  to  transfer  the  Uquid  cargoes 
in  bulk  listed'  in  Table  2  when  those 
cargoes  are  carried  on  barges  certificated 
for  inland  service. 

9.46  CFR  13.111  (Restricted 
Endorsement) 

Many  comments  requested  that  the 
restricted  Tankerman-PIC  endorsement 
be  eliminated,  denied  to  those  seeking 
an  original  Tankerman-PIC 
endorsement,  or  issued  only  in 
accordance  with  strict  guidelines  given 
to  OCMIs.  The  Coast  Guard  disagrees 
with  the  first  two  recommendations, 
and  agrees  with  the  third.  The  use  of 
this  endorsement  in  strictly  limited 
cases  is  a  significant  benefit,    . 
particularly  for  companies  engaged  in 
the  transportation  of  one  cargo  or  a  fow 
cargoes  of  DL  or  LG  and  for  their 
employees.  Mandating  that  these 
employees  attend  courses  in  DL  or  LG 
would  be  of  little  benefit  to  the 
employees,  the  company,  or  the  public. 
Likewise,  precluding  an  original 
restricted  Tankerman-PIC  endorsement 
provides  little  benefit  to  the  public, 
since  the  tankerman  will  be  HanHling 
only  one  or  a  few  cargoes.  However,  to 
acquire  this  restrictive  endorsement,  an 
applicant  will  have  to  produce  proof  on 
company  letterhead  of  adequate  training 
in  the  safe  handling,  loading  or 
unloading,  and  chaiacteristics  of  the 
cargo  he  or  she  will  be  handling  These 
requirements  are  found  in  new 
§§  13.111(b)  and  (c). 

Two  comments  strongly  supported 
the  original,  free  issuance  of  the 
restricted  endorsement,  and  strongly 
opposed  the  restrictive  interpretation 
discussed  in  the  notice  that  reopened 
the  conunent  period.  The  Coast  Guard 
disagrees.  The  Coast  Guard  always 
intended  that  this  endorsement  would 
be  available  to  only  a  very  small 
percentage  of  the  industry.  A  tankerman 
who  works  for  a  company,  large  or 
small,  and  who  performs  the  same  tasks 
routinely,  such  as  hooking  up  for  an 
unloading  of  one  or  a  few  specific 
cargoes  at  the  same  dock,  is  the 
tankerman  for  whom  the  Coast  Guard 
intended  this  endorsement  Making  him 
or  her  attend  a  course  unnecessarily  in 
DL  or  LG  would  not  be  practical.  That 


course  teaches  hazardous  characteristics 
of  many  different  cargoes,  most  of 
which  he  or  she  will  never  handle.  On 
the  other  hand,  a  mariner  who  routinely 
handles  different  cargoes  with  different 
hazardous  characteristics  would 
definitely  benefit  frt)m  attending  that 
course. 

One  comment  requested  that  the 
Coast  Guard  not  consider  the  size  of  an 
oil  or  chemical  company  when  deciding 
whether  or  not  its  employees  should  be 
allowed  to  use  the  restricted 
endorsement.  The  Coast  Guard  agrees. 
The  activities  of  its  employees,  not  the 
size  of  the  company,  should  be  the 
determining  factor. 

Another  comment  stated  that,  because 
many  oil  or  chemical  companies 
maintain  their  own  on-site,  dedicated 
fire  persoimel,  personnel  with  restricted 
endorsements  should  not  have  to 
complete  a  firefighting  course-  The 
Coast  Guard  disagrees.  This  course, 
required  in  some  form  for  any  of  the 
Tankerman-PK^  endorsements,  involves 
both  classroom  exercises  and  field  fire- 
extinguishment.  The  field  fire- 
extinguishment  exercises  entail  initial 
response  to  fires  that  may  be 
manageable  with  portable  extinguishers. 
This  course  was  never  intended  to  take 
the  place  of  professional  firefighters.  It 
was  intended  to  make  the  tankerman 
aware  of  the  fire  hazards  on  the  baige 
and  maybe  prevent  a  small  fire  from 
becoming  a  major  catastrophe. 

One  conunent  suggested  waiver  of  the 
requirement  of  the  firefighting  course 
for  the  restricted  endorsement  if  the 
applicant  handles  only  non-flammable 
cargoes.  The  Coast  Guard  agrees  in  part 
Use  of  shoreside  pumping  equipment 
seldom  presents  danger  of  fire;  and  for 
this  use.  the  firefighting  course  may  be 
less  important  In  contrast,  use  of  a 
barge's  own  pumping  equipment 
presents  danger  of  fire;  methods  of 
extinguishing  such  fire  are  the  subject  of 
the  course  in  tank-barge  firefighting. 
Therefore,  if  the  baige  company's 
equipment  is  used  in  the  transfer  of  oil 
or  hazardous  material,  the  firefighting 
course  must  be  taken.  Also,  an  applicant 
obtaining  a  restricted  Tankerman-PIC 
endorsement  without  having  taken  a 
course  in  firefighting  will  be  authorized 
only  to  handle  non-flammable  or  non- 
combustible  cargoes  on  those  vessels 
that  do  not  use  their  equipment  to  load 
or  discharge  a  cargo^ 

One  conunent  suggested  allowing  the 
restricted  Tankerman-PIC  endorsement 
for  the  tankermen  of  a  vessel  that  plies 
its  trade  outside  the  boundary  line. 
Again.  STCW  does  not  recognize 
restricted  endorsements.  As  a  signatory 
to  STCW.  the  U.S.  cannot  recognize 
them  outside  of  the  boundaiy  line. 


where  STCW  becomes  eSiective.  must 
follow  all  provisions  of  the  treaty.  New 
§§  13.111(f)  and  15.860(h)  have  been 
added  to  make  this  clear. 

One  comment  suggested  that  30  days' 
unlicensed  sea  service,  instead  of  the 
current  60  days',  be  required  for  the 
endorsement  as  restricted  Tankerman- 
PIC  or  Tankerman-PIC  (Barge).  The 
Coast  Guard  has  determined  that  30 
days  of  observation  are  insufficient  to 
qualify  an  applicant  as  the  Tankerman- 
PIC  of  a  transfer  of  DL  or  LG. 

An  additional  comment  agreed  with 
the  Coast  Guard's  intended  use  of  the 
restricted  endorsement  It  stated  that  a 
tankerman  with  a  restricted 
endorsement  for  a  specific  cargo  was 
preferable  to  a  tankerman  with  an 
unrestricted  endorsement  and  no 
experience  handling  the  cargo  being 
transferred. 

Two  comments  sought  special 
consideration  for  crews  of  oil-spill- 
response  vessels  (OSRVs)  when  they  are 
operating  in  response  areas  desigiuted 
by  Federal  On-Scene  Coordinators.  The 
Coast  Guard  agrees.  When  operating 
under  these  conditions,  crews  of  OSRVs 
will  be  candidates  for  restricted 
Tankerman-PIC  endorsements.  S4ction  ' 
13.111  now  expressly  covers  OSRVs. 
However,  when  bunkering,  an  O^RV  is 
like  any  other  vessel  and  may  be  subject 
to  §§  155.700  and  155.710. 

10.  46  CFR  13.113    (Tankermen 
Certified  Under  Prior  Regulations) 

Several  comments  asked  the  Coast 
Guard  not  to  make  mariners  with  many 
years  of  experience  as  Tankerman-PICs 
take  the  course  in  DL  or  LG.  Because  the 
U.S.  is  signatory  to  STCW,  the  Coast 
Guard  must  require  appropriate  training 
for  all  Tankerman-PICs.  However,  the 
Coast  Guard  will  lessen  the 
requirements  for  applicants  obtaining 
their  Tankerman-PIC  endorsements 
under  §  13.113  by  letting  them  attend 
less-detailed  approved  courses  offered 
by  their  employers  rather  than  the  full 
approved  courses  in  DL  or  LG.  The 
Coast  Guard  has  added  to  §  13.103  a 
definition  for  "approved  training."  It 
has  also  listed  in  §§  13.121  (i)  and  (j) 
topics  that  the  shortened  course  must 
cover. 

One  comment  questioned  whether  a 
seasoned  master  with  20  years  of 
experience  on  tankships  or  self- 
propelled  tank  vessels  should  have  to 
obtain  an  original  endorsement  under 
§  13.201. 13.401.  or  13.501.  A  lic«U9d 
officer  with  prior  experience  on 
tankships  or  self-propelled  tank  vessels 
will  follow  §  13.113 — that  is.  he  or  she 
may  continue  to  act  as  Tankennan-PK] 
until  the.  first  renewal  of  his  or  her 
MMD  after  March  31. 1997.  provided  he 
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or  she  can  supply  proof  of  service  on 
company  letterhead,  horn  the  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel,  that  details  his  or  her  qualifying 
service  as  required  by  S  13.113(d)(l)(iii). 
At  the  first  renewal  of  the  MMD  after 
March  31. 1997,  the  officer  as  applicant 
will  follow  §  13.113(d)  to  obtain  bis  or 
her  Tankerman-PIC  endorsement. 

Several  comments  did  not  like  the 
requirements  of  §  13.113(c),  which 
allows  a  person  who  served  as  PIC  for 
the  transfer  of  liquid  car^jes  governed 
by  Subchapter  (>— but  who.  because  the 
cargoes  were  non-flammable  or  non- 
combustible,  did  not  need  a  tankerman 
endorsement — to  continue  serving  as  a 
Tankerman-PIC  (Barge)  until  March  31, 
2001.  The  comments  wranted  these 
persons  to  be  compelled  to  comply  with 
the  regulations  by  the  efiiective  date  of 
the  interim  rule,  like  all  other 
applicants.  The  Coast  Guard  agrees  in 
part  with  these  comments.  Requiring 
these  applicants  to  obtain  their  original 
MMDs  with  endorsements  as 
Tankerman-PIC  (Barge)  by  the  effiective 
date  of  the  interim  rule  would  have 
placed  undue  hardship  on  them  for 
several  reasons:  The  RECs  would  have 
had  an  unacceptable  work  backlog  and 
would  not  have  been  able  to  provide 
satisfactory  service;  and  there  were 
barely  enough  courses  in  DL  and  LG 
approved  by  the  Coast  Guard  available 
for  the  oceangoing  applicants,  let  alone 
for  all  of  the  inland  applicants  as  well. 
Delaying  the  rifective  date  for  this 
substantial  portion  of  the  inland 
applicants  riiould  ease  these  problems. 
However,  it  should  be  noted  that 
nothing  in  this  rule  prevents  a  company 
from  requiring  that  its  employees  obtain 
their  endorsements  sooner  than  March 
31.  2001. 

One  comment  suggested  that  the 
Coast  Guard  grandfather  those  merchant 
mariners  .currently  serving  on  their 
Ucenses  as  Tankermen-PICs  by  invoking 
documented  sea  service  on  tankships  or 
self-propelled  tuik  vessels.  Certificates 
of  Dischuge,  or  letters  from  their 
emplojrers.  The  ccmimmt  stated  that 
this  would  be  oHisistent  with  STOW 
Chapter  V/1,  Pwagraph  3.  The  Coast 
Guard  disagrees.  STCW  allows 
substitution  but  only  2  years  or  less  after 
it  enters  into  force  for  the  U.S.  Because 
it  entered  into  force  for  the  U.S.  on 
October  1, 1991,  substitution  is  no 
longer  dlo¥fed. 

A  separate  comment  did  not  like  the 
practice  of  permitting  non-tankerman  to 
serve  as  PICs  of  any  tiansfars  of 
hazardous  material.  The  Coast  Guard  is 
convinced  that  the  comment  has 
misinterpreted  the  role.  Section  13.113 
allows  certain  ni»-tankermen  who  have 
already  been  acting  as  Tankerman-PICs 


to  continue  so  acting  until  the  first 
renewal  of  their  MN^  after  March  31, 
1997.  (It  aims  at  preventing  a  huge  work 
backlog  at  the  RECs.)  By  March  30, 
2002,  all  personnel  covered  by  this 
section  will  have  Tankerman-PIC 
endorsements  on  their  MMDs. 

Another  comment  suggested  that 
having  mariners  obtain  the  Tankerman 
endorsement  at  the  first  renewal  after 
March  31, 1997,  conflicts  with  the 
renewal  of  existing  MMDs,  which  began 
on  January  1, 1995.  The  Coast  Guard 
disagrees.  For  example,  mariners 
required  to  renew  their  MMDs  in  1997 
(mariners  whose  MMDs  were  issued  in 
years  ending  in  2  or  7)  will  be  required 
to  obtain  their  Tankerman  endorsements 
at  the  same  time. 

One  comment  stated  that  Tanketmen- 
PICs,  to  be  parallel  with  foreign 
mariners  held  to  STCW  Regulation  VI/ 
3,  will  each  have  to  take  a  firefighting 
course  every  5  years.  The  Coast  Guard 
disagrees.  The  U.S.  has  decided  that  on- 
board fire  and  boat  drills  conducted 
with  training  will  satisfy  Regulation  VI/ 
3.  Therefore,  no  Tankennan-PIC  wrill 
have  to  take  either  a  basic  or  a  combined 
basic  and  advanced  course  in 
firefighting  more  than  once. 

Another  comment  advised  tite  Coast 
Guard  that  there  are  'currently  operators 
of  uninspected  towing  vessels  (OUTVs) 
who  will  be  grandfathered  under 
§  13.113(a)  by  virtue  of  their  licenses 
and  service.  However,  as  their  vessels 
are  under  100  gross  tons,  they  do  not  yet 
hold  Kfl^4Ds;  and  the  interim  rule  does 
not  provide  for  those  who  find 
themselves  in  this  predicament.  The 
Coast  Guard  agrees  and  has  amended 
§  13.113(a)  for  OUTVs. 

A  separate  caauaeat  noted  that  Table 
13.113  does  not  recognize  credit  for 
service  between  March  31, 1996,  and 
March  31. 1997.  Hie  Coast  Guard 
acknowledges  that  the  table  may  have 
been  confusing  and  has  amended 
§§  13.113(dHl)(u)  (A)  and  (B)  to  make 
them  dearer. 

A  last  comment  an  §  13.113  asked  the 
Coast  &iard  to  provide  (at  mariners 
who  previously  ymAad  as  tankerman 
but  who  now  work  ashore  in  the  marine 
industry  and  cannot  satisfy  the 
requirement  to  prove  the  recency  of 
their  sea  sovice.  The  Coast  Guard  is 
sympathetic  to  this  issue.  Yet  the 
recency  clause  is  extremely  important, 
to  ensure  that  they  have  retained  their 
proficiency  in  the  physical  aspects  of 
the  transfer.  A  mariner  woridng  ashore 
may  retain  the  theory,  but  beanne  r\isty 
in  actually  perfcnming  a  transfer  of  oil 
or  hazardous  mAteriaL  In  order  to  eese 
the  plight  of  more  applicants,  yen  still 
require  that  applicants  retain  the 
practical  knowledge  they  gained  while 


at  sea,  the  Coast  Guard  has  increased  the 
ina'""i""i  period  of  time  served  since 
date  of  application  bom  5  years  to  10 
years  for  §  13.113(d)  and  has  added  a 
new  §  13.113(d)(3)  for  mariners  holding 
licenses  issued  under  part  10  of  this 
chapter  who  want  to  obtain 
endorsements  as  Tankermen-PIC  (Barge) 
on  their  MMDs. 

11.46  CFR  13.115    (Licensed  En^neer 
Endorsement  as  Tankennan-Engineer 
Based  on  Service  on  Tankships  or  Self- 
Propelled  Tank  Vessels  Before  March 
31. 1996} 

The  interim  rule  stated  that  an 
applicant  who  can  prove  30  days  of 
service  as  chief  engineer,  first  assistant 
engineer,  or  cargo  engineer  on  tankships 
or  self-propelled  tank  vessels  before 
Mardi  31. 1996.  may  apply  for  a 
Tankerman-Engineer  endorsement  on 
his  or  hw  MMD  until  the  first  renewal 
of  the  MMD  that  occurs  after  March  31. 
1997.  However,  as  discussed  in  the 
notice  that  reopened  of  the  comment 
period  published  March  26. 1996. 
STCW  requires  90  days  of  sea  service  to 
obtain  a  Tankerman-Engineer 
endorsement  Since  the  U.S.  is  signatory 
to  STCW.  the  Coast  Guard  considers 
itself  boimd  to  require  90  days  of  service 
on  tankships  or  self-propelled  tank 
vess^  so  the  applicant  can  obtain  the 
STCW  form  that  will  allow  him  or  her 
to  sail  on  tank  vessels  in  ocean  sOTvice. 
Any  appUcant  proving  only  30  days  (rf 
service  will  be  limited  to  service  on 
vessels  certificated  for  other  than  ocean 
service. 

To  comply  widi  STCW,  and  as 
discussed  in  the  notice  that  reopened 
the  coramoit  period,  the  Coast  Guard 
has  rmiumbered  §  13.115(b)  as  it  stood 
and  added  a  new  §  13.115(b).  This 
requires  each  applicant  for  an 
endorsement  as  Tankwman-Engineer  to 
have  completed  an  appropriate  course 
in  DL  or  LG  10  years  or  less  before 
March  31. 1996. 

One  comment  stated  that  the  Coast 
Guard  should  allow  a  candidate  to 
substitute  a  year  of  sea  service  on 
relevant  ships  for  completion  of  the 
course  in  DL  or  LG.  as  allowed  by 
STCW  Regulation  V/1  Paragraph  3.  The 
Coast  Guard  disagrees.  The  STCW 
Regulation  requires  that  such 
substitution  occur  within  2  years  after 
the  entry  into  force  of  the  Convention 
for  the  U.S.  Because  the  Convention 
entered  into  force  for  the  U.S.  on 
October  1. 1991.  substitution  can  no 
longer  occur. 

Another  comment  steted  that — 
because  STCW  Regulation  V/1 
Paragraph  2.1  does  not  apply  to  Chief  or 
First  Assistant  Engineers,  since  they  do 
not  have  die  particular  responsibilities 
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for  loading,  discharging,  or  caring  for 
the  transit  or  handling  of  cargo— ^ese 
Engineers  should  not  have  to  complete 
the  course  in  DL  or  LG.  Section  13.115 
requires  the  completion  of  the  DL  or  LG 
course  by  of  all  masters,  chief  engineer 
officers,  chief  mates,  and  second 
engineer  officers,  and  possibly  of  others, 
because  of  their  general  responsibilities, 
irrespective  of  STCW.  Therefore, 
applicants  for  Tankerman-Engineer 
endorsements  must  complete  the 
course. 

12.  46  CFR  13.117  (Any  Person: 
Endorsement  as  Tankerpian-Assistant 
Based  on  Unlicensed  Dtck  Service 
Before  March  31, 1996), 

The  interim  rule  stated  in  effect  that 
an  applicant  who  can  prove  30  days  of 
deck  service  or  30  days  of  service  as  a 
pumpman  on  tankships  or  self- 
propelled  tank  vessels  before  March  31, 
1996,  may  apply  for  a  Tankerman- 
Assistant  endorsement  on  his  or  her 
MMD  until  the  first  renewal  of  the  MMD 
that  occurs  after  March  31, 1997. 
However,  as  discussed  in  the  notice  that 
reopened  the  comment  period 
published  March  26, 1996,  STCW 
requires  90  days  of  sea  service  to  obtain 
a  Tankerman- Assistant  endorsement 
Since  the  U.S.  is  signatory  to  STCW.  the 
Coast  Guard  considers  itself  bound  to 
require  90  days  of  service  on  tankships 
or  self-propelled  tank  vessels  so  the 
applicant  can  obtain  the  STCW  form 
that  will  allow  him  or  her  to  sail  on  tank 
vessels  in  ocean  service.  Any  applicant 
proving  only  30  days  of  service  will  be 
limited  to  service  on  vessels  certificated 
for  other  than  ocean  service. 

One  comment  steted  that  the  Coast 
Guard  should  allow  a  candidate  to 
substitute  completion  of  a  tanker- 
familiarization  course  for  the  required 
sea  service,  as  allowed  by  STCW 
Chapter  V/1  Paragraph  1.2.  The  Coast 
Guard  agrees.  To  comply  with  STCW. 
and  as  discussed  in  the  notice  that 
reopened  the  comment  period,  a  new 
§  13.117(c)  allows  applicants  to 
substitute  completion  of  a  tanker- 
femiliarization  course  for  the  required 
sea  service. 

One  comment  suggested  in  effect 
requiring  that  any  applicant  for  the 
Tankerman- Assistant  endorsement 
unable  toprove  90  days  of  sea  swvice 
on  tankships  or  self-propelled  tank 
vessels  must  provide  a  cotificate  of 
completion  from  a  tanker- 
bmiliarization  course.  The  Coast  Guard 
agrees— see  new  S  13.117(c). 

Another  comment  requested  that  the 
Coast  Guard  lequire  refresher  training, 
in  the  form  of  a  course  in  tanker- 
femiliarization.  upon  each  renewal  of 
MMD  for  all  those  holding  Tanketman- 


Assistant  endorsements.  The  Coast 
Guard  disagrees.  There  is  no  refresher 
training  required  for  any  of  the  other 
Tankerman  endorsements  and  STCW 
does  not  require  it  The  Coast  Guard 
makes  every  attempt  to  not 
unnecessarily  require  more  stringent 
training  of  its  mariners  than  other 
nations  require  of  theirs. 

13.  46  CFR  13.120  (Renewal  of 
Endorsement) 

One  comment  felt  that  §  12.02-27(c) 
did  not  let  shore-based  tankermen  prove 
that  they  meet  the  professional 
requirements  for  renewal  of  their 
MMDs.  Shore-based  tankermen  are,  in 
feet,  covered.  If  a  shore-based 
tankerman  provides  a  letter  on  company 
letterhead  showing  assignment  to  barges 
for  a  full  year  of  service  during  the  past 
5  years,  he  or  she  will  be  in  compliance 
with  §  12.02-27(c)(l). 

A  separate  comment  requested  a 
definition  of  the  term  "approved 
course."  The  Coast  Guard  has  amended 
this  section  to  be  more  definite. 

Another  comment  steted  that  the 
number  of  transfers  required  for  renewal 
of  endorsement  in  this  section  conflicts 
with  the  number  in  §  13.113(eKl)(iii), 
which  the  comment  imderstood  to 
govern  the  first  renewal.  To  clarify. 
$  13.113(eMlKiii)  governs  the  initial 
endorsement,  which  will  take  place 
during  the  first  renewal  of  MMD 
occurring  after  March  31. 1997.  Until 
that  time,  the  mariner  who  qualifies 
under  §  13.113  may  act  as  a  Tankerman- 
PIC  or  Tankerman-PIC  (Barge)  wiUi  no 
endorsement  on  his  or  her  MMD. 

A  separate  comment  did  not  like  the 
feet  that  this  rulemaking  did  not 
grandfether  those  already  holding 
tankermen's  endorsements  nor  tfame 
having  closely-related  service.  The 
primary  purpose  of  this  rulemaking  is  to 
ensure  that  mariners  with  tankermen's 
endorsemente  are  competent  to  perform 
their  duties,  even  during  emergencies. 
This  will  eliminate  a  si^iificant  number 
of  spills.  (The  secondary  purpose  is 
compliance  with  STCW.  As  an 
"administration"  responsible  to  STCW, 
the  Coast  Guard  must  publish 
regulations  concerning  tankermen.)  To 
exempt  existing  tankonnen  from  this 
rulemaking  would  exempt  the  ma|(»ity 
of  tanknmen  from  having  to  onnply. 
Since  the  main  purpose  of  this 
rulemaking  is  to  ensure  competence  in 
the  performance  of  duties,  the  Coast 
Guard  fisels  this  cannot  be  accomplished 
without  requiring  that  all  applicants 
meet  some  minimum  standard — 
completion  of  a  training  course  for 
original  radmtement  and  actual 
transfers  for  rmewaL  If  the  Coast  Guard 
were  to  allow  closely-related  service 


instead  of  actual  transfers  when 
renewing,  there  could  be  mariners 
holding  tankermen  endorsements  who 
have  not  conducted  actual  transfen 
since  those  completed  for  their  original 
endorsements.  Therefore,  the  Coast 
Guard  has  left  §  13.120  unchanged. 

14.  46  CFR  13.121  (Courses  for  Training 
Tankermen) 

One  comment  suggested  that  the 
Coast  Guard  enlist  the  assistance  of 
maritime  educators  or  companies 
handling  DL  or  LG  to  reformulate  Table 
13.121(0.  This  table  comes  from  the 
guidelines  promulgated  under  STCW  for 
a  Model  Course,  and  the  Coast  Guard  is 
satisfied  with  its  contents. 

Another  comment  suggested  that  a 
review  of  the  requirements  of  33  CFR 
156.120  should  be  included  as  a  topic 
in  Table  13.121(f).  The  Coast  Guard 
believes  that  completion  of  a  course 
covering  the  required  curricula  in  Table 
13.121(f)  will  satisfy  all  of  the 
requirements  found  in  33  CFR  156.120. 

One  comment  suggested  including  a 
reference  with  each  listing  in  case  the 
course-approval  guidelines  are 
insufficienUy  clear.  The  National 
Maritime  Center  (NMC)  makes  such 
guidelines  available  to  those  companies 
appl]ring  for  course  approval.  If  any 
questions  arise  regarding  a  course,  the 
applicant  may  consult  the  NMC  (or  an 
REC)  directiy  for  clarification. 

Several  comments  felt  that  certain 
topics,  such  as  COW  systems,  inert-gas 
systems,  and  tank-cleaning,  were  not 
relevant  to  the  jobs  of  inland  tankermen. 
The  Coast  Guard  agrees  in  principle. 
However  the  Tankerman-PK] 
endorsement  does  not  limit  the  mariner 
to  inland  waters  only.  Therefore,  all 
applicants  for  the  various  tanknman 
endorsements,  except  those  for 
Tankerman-PIC  (Barge)  and  restricted 
Tankerman.  will  have  to  take  the  same 
course. 

Two  comments  asked  how  many 
transfers,  required  by  $§  13.203(b)  and 
13.303(b),  could  be  replaced  with 
simulated  transfers  undex  §  13.121(c). 
They  also  asked  which  parts  of  the 
required  transfers  could  be  simulated. 
Section  13.121(c)  sets  out  the  necessary 
combinations  of  commencements  and 
completions  of  loadings  and  discharges. 

15.  46  CFR  13.125  (Physical  Abilities) 

This  section  requires  every  applicant 
for  the  Tankeiman^'IC  endorsement  to 
meet  the  physical  raquiremente  of  46 
CFR  10.205(d).  Howevw.  46  CFR  12.0S- 
5(b)  stetes  that  the  physical  examination 
for  an  able  seaman  (AB)  is  the  same  as 
for  a  deck  officer.  Therefore,  if  an  AB 
appUcant  holds  an  unexpired  deck 
license  or  a  valid  MMD  endorsed  widi 


25122  Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Rules  and  Regulations  25123 


25122  Federal  Register  /  Vol.  62.  No.  89  /  Thursday.  May  8.  1997  /  Rules  and  Regulations 


a  rating,  the  OCMI  may  waive  the 
requiiements  for  a  physical 
examination.  This  section  now  reflects 
the  availability  of  waiver. 

16.  46  CFR  13.127  (Service:  General) 

Two  comments  were  concerned  that 
§  13.127(b).  as  written,  encouraged 
applicants  to  violate  work-hour  rules  of 
OPA  90.  Both  recommended  that  off- 
duty  personnel  could  fulfill 
requirements  for  competence  in  transfer 
of  DL  or  LG  through  incremental 
training,  including  segments  of 
transfsis;  this  training,  including  these 
segments,  would,  altogether,  constitute 
the  service  required.  The  Coast  Guard 
agrees  and  has  added  §  13.127(b)(9)  to 
reflect  this  recommendation. 

One  comment  asked  whether  the 
service  letter  of  an  applicant  involved  in 
more  than  the  minimnm  number  of 
transfers  must  document  all  of  the 
applicant's  transfers.  The  letter  must 
document  only  the  niunber  of  transfers 
required  for  the  particular  endorsement. 

An  additional  comment  asked  who 
must  sign  the  service  letter.  The  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel  must.  Section  13.127(a)  now 
reflects  this  reqmrement. 

A  separate  comment  stated  that  the 
term  "fully  capable,"  used  in 
§  13.127(a),  is  too  subjective.  The  Coast 
Guard  disagrees.  Again,  the  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel  must  sign  the  service  letter.  It  is 
the  Coast  Guard's  opinion  that  the 
person  who  has  obwrved  the  applicant's 
performance  on  board  the  tank  vessel  is 
in  the  best  position  to  assess  his  or  her 
ability  to  supervise  transfers  of  liquid 
cargo.  If  the  owner  is  reluctant  to  sign 
the  letter,  then  the  owner  should  have 
the  person  who  observed  the  applicant's 
performance  sign  it. 

17.  46  CFH  13.129  (Quick-Reference 
Table  for  Tankennan) 

One  comment  stated  that  Table  13.129 
should  be  amended  to  require  that 
applicants  for  the  Tankerman-Engineer 
endorsement  prove  required  service  and 
cargo-course  completion.  The  Coast 
Guard  agrees  and  has  amended  the 
section  appropriately. 

18.  46  CFR  13.201  (Origina!  Application 
for  "Tankerman-PIC"  Endorsement)  and 
13.301  (Original  Application  for 
"Tankerman-PIC  (Barge)"  Endorsement) 

One  comment  questioned  how 
illiterate  applicants  would  be  handled. 
Completion  of  the  requisite  DL  or  LG 
course,  including  a  satisfactory  final 
examination,  will  ensure  that  all 
applicants  can  adequately  read  and 
understand  the  En^ish  language. 


19.  46  CFR  13.203  (Eligibility: 
Experience) 

As  discussed  in  the  notice  that 
reopened  the  comment  period  dated 
March  26, 1996,  STCW  requires  90  days 
of  sea  service  to  obtain  a  Tankerman-PIC 
endorsement.  Since  the  U.S.  is  a 
signatory  to  STCW,  the  Coast  Guard  has 
amended  this  section  to  require  90  days 
of  service  on  tankships  or  self-propelled 
tank  vessels.  However,  STCW  does  not 
differentiate  between  licensed  and 
unlicensed  service.  Therefore,  the  Coast 
Guard  has  amended  paragraphs  (aKl), 
(2),  and  (3)  of  this  section  to  require  90 
days  of  sea  service  for  licensed, 
unlicensed,  or  cadet  perstmnel.  or  a 
combination  of  the  three. 

Many  comments  suggested  that 
§  13.203  reflect  acceptance  of  seatime 
earned  aboard  tankships  or  self- 
propelled  tank  vessels  by  cadets  at  State 
maritime  academies  or  the  U.S. 
Merchant  Marine  Academy  as 
experience  for  the  Tankerman-PIC 
endorsement  The  Coast  Guard  agrees 
and  has  amended  §  13.203(a)(2) 
accordingly. 

One  comment  asked  how  mariners 
can  get  experience  on  vessels  and  in 
what  capacity  they  can  be  employed 
while  gaining  the  required  service. 
Applicants  for  Tankerman-PIC, 
Tankerman-Engineer,  and  Tankerman 
Assistant,  under  STCW  Regulation  V/1, 
need  90  days  of  "seagoing"  service.  The 
Coast  Guard  interprets  this  to  mean  that 
they  must  do  more  than  merely 
participate  in  transfers  while  their 
tankships  or  self-propelled  tank  vessels 
are  tied  up  at  the  docks.  They  will  have 
to  obtain  the  90  days  while  they  are 
members  of  tankships  or  self-propelled 
tank  vessels  certified  to  carry  DL  or  LG 
appropriate  to  the  endorsements  applied 
for.  Applicants  for  the  Tankerman-PIC 
(Barge)  endorsement  may  gain  the 
required  service  by  either  serving  60  • 
days  on  tank  vessels  appropriaite  to  the 
endorsement  or  serving  60  days  while 
participating  in  transfers  on  tank  barges 
appropriate  to  the  endorsement. 

20.  46  CFR  13.303  (Eligibility: 
Experience)  ^ 

Two  conunents  requested  clarification 
of  §  13.303(a)(1)  to  ensure  inclusion  of 
shore-based  persoimel.  The  Coast  Guard 
agrees  and  has  amended  the  section  to 
include  those  personnel. 

Several  comments  thought  that  the 
Coast  Guard  should  define,  in 
§  13.303(a)(2).  the  term,  "closely  related 
service."  This  term  is  a  common  term, 
already  used  in  the  regulations  in  46 
CFR  10.209(c)(4)  and  12.02-27(c)(4). 
Determinations  of  "closely  related 
service"  are  in  the  purview  of 


individual  OCMIs,  as  each  is  the  local 
authority  responsible  for  a  marine-safety 

zone. 

One  comment  requested  a  reduction 
in  required  service  for  an  applicant 
already  holding  an  MMD  endorsed  for 
DL  and  seeking  an  endorsement  for  LG. 
or  the  converse.  Section  13.303(c) 
already  covers  this. 

Several  comments  stated  that  many 
tankermen  do  not  travel  with  tank 
barges.  In  addition,  at  some  facilities,  a 
transfer  is  often  limited  to  either  the 
loading  or  the  unloading  of  a  single 
cargo,  thus  making  it  difficult  for  an 
applicant  to  comply  with  §  13.303(b). 
The  Coast  Guard  agrees,  and  notes  that 
this  type  of  applicant  would  prob&bly  be 
eligible  for  a  restricted  endorsement, 
whether  Tankerman-PIC  or  Tankerman- 
PIC  (Barge).  (However,  this  endorsement 
would  be  severely  restrictive.) 

21.  46  CFR  13.305  (Proof  of  Service  for 
"Tankerman-PIC  (Barge)"  Endorsement) 

One  comment  stated  that  employers 
of  shore-based  tankermen  were  not 
included  in  those  who  could  provide  a 
among  possible  providers  of  the  service 
letter.  The  Coast  Guard  agrees  and  has 
amended  the  section  to  include  them. 

One  comment  suggested  that  the 
Coast  Guard  reinstate  the  requirement 
that  applicants  for  endorsements  as 
Tankerman-PIC  (Barge)  calculate  the 
loading  and  discharge  rates.  In  standard 
practice,  a  tankennan  can  monitor  such 
rates  on  barges  without  caknilating 
them.  Ther^ore,  this  section  remains 
unchanged. 

22.  46  CFR  13.307  (Eligibility: 
Firefighting  Course) 

One  comment  noted  that  the  word 
"or"  was  missing  between  paragraphs 
(a)  and  (b).  The  Coast  Guard  has 
corrected  the  omission. 

23.  46  CFR  13.309  (Eligibility:  Cargo 
Course) 

One  comment  asked  whether  the 
Coast  Guard  would  require  later  training 
in  DL  or  LG  for  renewal  of  an  MMD. 
Because  completion  of  a  course  in  DL  or 
LG  is  not  required  for  renewal  by 
STCW,  the  Coast  Guard  does  not  intend 
to  require  completion  of  the  course  for 
U.S.  applicants. 

Anotner  comment  asked  whether 
completion  of  the  Tankennan-PlC 
course  would  count  as  completion  of 
the  Tankerman-PIC  (Barge)  course.  The 
Tankerman-PIC  course  covers  more  than 
the  material  of  the  Tankerman-PIC 
(Barge)  course.  Therefore,  completion  of 
a  Tankerman-PIC  course  will  count  as 
completion  of  the  Tankerman-PIC 
(Baige)  course.  Section  13.309  reflects 
this  change. 
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24.  46  CFR  13.401  (Original  Application 
for  "Tankerman  Assistant" 
Endorsement) 

One  comment  requested  that  the 
Coast  Guard  require  applicants  for  a 
Tankerman- Assistant  endorsement  to  be 
able  to  read  and  write  English.  The 
Coast  Guard  disagrees.  Since  the 
"Tankerman-Assistant"  is  not  in  charge 
of  the  transfer  and  does  not  have  to  sign 
the  Declaration  of  Inspection,  the  Coast 
Guard  considers  his  or  her  ability  in 
English  non-essential  to  a  safe  transfer. 
It  already  requires  that  he  or  she  be 
capable  of  clearly  understanding  and 
speaking  all  necessary  instructions  in 
English,  and.  therefore,  has  not  revised 
§  13.401(f). 

25.  46  CFR  13.405  (Proof  of  Serrice  for 
"Taitkerman-Assistant"  Endorsement) 

One  comment  stated  that  the  term  "in 
the  opinion  of  the  signer,"  used  in 
§  13.405(a)(3),  is  too  subjective.  The 
Coast  Guard  disagrees.  As  earlier  noted, 
the  service  letter  may  be  signed  by  the 
owner,  operator,  master,  or  chief 
engineer  of  the  vessel.  The  person  who 
has  observed  the  subject's  performance 
on  board  the  tankship  is  in  the  best 
position  to  confirm  the  subject's  ability 
to  carry  out  the  responsibilities  of 
Tankerman-Assistant.  If  the  owner  is 
reluctant  to  sign  the  letter,  then  the 
owner  should  have  the  person  who 
observed  the  subject's  performance  sign 
as  well  as  prepare  it. 

26.  46  CFR  13.407  (Eligibility: 
Firefighting  Course) 

One  comment  stated  that  the 
firefighting  course  for  tank  barges  id 
irrelevant  to  tankermen  and  suggested 
that  the  DL  or  LG  course  could  teach 
tankermen  all  they  needed  to  know 
about  firefighting.  The  Coast  Guard  has 
determined  that  the  2-day  firefighting 
course  for  tank  barges  was  designed 
specifically  for  tankermen.  The  course 
includes  classroom  training  and  hands- 
on  fire-extinguishment  exercises  using 
portable  extinguishers  to  control  or  even 
extinguish  fires  at  an  early  stage. 
Attendance  will  give  the  applicant  an 
appreciation  for  the  hazards  of  fires  on 
board  tank  barges  and  how  to  control 
and  extingmsh  small  fires.  Attendance 
will  also  teach  him  or  her  when  to 
evacuate  barges  rather  than  attempt  to 
fight  fires. 

27.  46  CFR  13.409  (Eligibility:  Cargo 
Course) 

Two  comments  stated  that,  since  the 
interim  rule  does  not  provide  for 
Tankerman-Assistant  applicants  to  take 
the  tanker-familiarization  course,  the 
final  rule  should  let  the  course  in  DL  or 
LG,  completed  within  the  past  10  years. 


satisfy  the  coiuse-completion 
requirement  in  §  13.409.  A  third 
comment  requested  that  the  final  rule 
let  the  tanker-familiarization  course 
itself  satisfy  it.  The  Coast  Guard  agrees 
with  all  three  comments.  To  comply 
with  STCW,  it  has  amended  §  13.409  to 
let  either  the  tanker-familiarization 
coarse  or  the  course  in  DL  or  LG  satisfy 
the  requirement. 

28.  46  CFR  13.501  (Original  Application 
for  "Tankerman-Engineer" 
Endorsement) 

Two  comments  requested  that  the 
Coast  Guard  require  that  applicants  for 
a  Tankerman-Engineer  endorsement  be 
able  to  read  and  write  Knglish  The 
Coast  Guard  has  reconsidered,  but  has 
not  required  this  in  §  13.501(g)  or 
elsewhere.  Since  the  Tankerman- 
Engineer  is  not  in  charge  of  the  transfer 
and  does  not  have  to  sign  the 
Declaration  of  Inspection,  the  Coast 
Guard  considers  his  or  her  ability  in 
English  non-essential  to  a  safe  transfer. 
It  already  requires  that  he  or  she  be 
capable  of  clearly  understanding  and 
speaking  all  necessary  instructions  in 
English. 

29.  46  CFR  13.503  (Eligibility: 
Experience) 

One  comment  disagreed  with  the 
discussion  in  the  notice  that  reopened 
the  comment  period,  which  stated  that, 
to  be  in  compliance  with  STCW.  an 
applicant  for  the  endorsement  as 
Tankerman-Engineer  must  both 
complete  the  appropriate  course  in  DL 
or  LG  and  prove  90  days  of  sea  service 
on  tankships  or  self-propelled  tank 
vessels.  The  Coast  Guard  disagrees  with 
the  comment  and  has  amended  §§ 
13.503  aiul  13.509  to  require  both  the 
course  and  the  service.- 

30.  46  CFR  13.509  (Eligibility:  Cargo 
Course) 

One  comment  asked  whether 
completion  of  a  Tankerman-PIC  course 
would  satisfy  the  requirement  for  a 
Tankerman-PIC  (En^eer)  course. 
Tankerman-Engineer  applicants  have  to 
take  the  Tankennan-PIC  course:  No 
Tankerman  (PIC)-Engineer  course  exists. 

31.  46  CFR  15.860  iTankerman) 

Many  comments  recommended 
various  changes  to  the  Coast  Guard's 
definition  of  "line  of  sight"  Aftn 
considering  all  such  changes,  the  Coast 
Guard  now  defines  being  "directly 
supervised"  in  §  15.301(a)  as  "being  in 
the  direct  line  of  sight  of  the  person  in 
charge  or  maintaining  direct,  two-way 
communications  by  a  convenient, 
reliable  means,  such  as  a  predetermined 


working  fi«quency  over  a  hand-held 
radio." 

Two  comments  stated  that,  because  of 
the  work-hour  limits  in  OPA  90.  Table 
15.860(a)(1)  is  deficient  in  requiring 
only  two  Tankerman-PICs.  The  Coast 
Guard  disagrees.  The  number  of 
tankermen  listed  in  Table  15.860(a)(1)  is 
the  minimum  number  reqtiired.  'The 
proper  number  required  will  depend 
upon  the  vessel's  operation.  It  is  the 
vessel's  responsibility  to  ensure  that 
sufficient  tankermen  are  onboard  to        ^ 
satisfy  OPA  90  on  hours  of  work. 

One  comment  reasoned  that,  if  the 
Coast  Guard  required  all  tankermen  to 
speak  and  tinderstand  English,  five 
persons  on  every  foreign-flag  vessel 
would  have  to  speak  and  understand 
English.  The  Coast  Guard  disagrees.  Part 
15  governs  manning  on  U.S.-flag  vessels 
only. 

32.  46  CFR  35.35-30  ("Declaration  of 
Inspection"  for  Tank  Vessels— TB/ALL) 

The  heading  for  §  35.35-30,  though 
amended  by  the  interim  rule  dated  April 
4. 1995.  did  not  appear  amended  when 
codified  at  46  CFR  parts  1-40  on 
October  1, 1995.  The  Coast  Guard  is 
recapitulating  the  amended  haarfing  in 
this  final  rule. 

33.  46  CFR  35.35-35  (Duties  of  Person 
in  Charge  of  Transfer— TB/ALL) 

Several  comments  asked  the  Coast 
Guard  to  ensure  coverage  of  transfers  of 
fuel  oil  and  btmkers  in  this  section. 
They  added  that  a  large  segment  of  the 
industry  does  notTealize  that  it  must 
comply  with  33  CFR  156.120  and 
156.150  when  conducting  such 
transfers.  The  Coast  Guard  agrees  and 
has  amended  this  section  to  refer  to  33 
CFR  156.120  and  156.150. 

34.  46  CFR  105.45-1  (Loading  or 
Dispensing  Petroleum  Products) 

Several  comments  asked  whether  a 
fishing  vessel  transferring  fuel  oil  to 
another  fishing  vessel  would  need  to 
have  a  tankennan  on  board.  If  §  105.05- 
1  applies  to  the  vessel,  §  105.45-l(b) 
requires  that  each  person  aboard  it.  in 
charge  of  a  transfer  of  liquid  cargo  in 
bulk  to  or  from  a  cargo  tank,  hold  a 
valid  MMD  endorsed  as  Tankerman-PIC 
(restricted  or  not)  or  a  valid  license 
authorizing  service  as  master,  mate, 
pilot,  or  engineer. 

Regulatory  Evaluatioa 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
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that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

A  regulatory  assessment,  which  was 
completed  in  August  1989,  has  been 
revised  to  reflect  adjustments  to  data 
and  the  discount  rate.  It  is  available  in 
the  dofJwt  for  inspection  or  copying 
where  indicated  imder  A00AES8ES.  A 
summary  of  the  assessment  follows: 

This  final  nde  applies  to  persons 
serving  as  tankermen  and  to  those  in 
charge  of,  and  assisting  in,  the  handling, 
transfer,  and  transport  of  DL  of  LG  on 
tank  vessels,  including  tank  barges.  To 
meet  the  new  standards,  a  mariner 
serving  in  any  of  these  capacities  must 
obtain  one  of  the  following 
endorsements  on  his  or  her  MMD: 
"Tankerman-PIC";  restricted 
"Tankerman-PIC";  "Tankerman-PIC 
(Barge)";  restricted  "Tankerman-PIC 
(Barge)";  "Tankerman-Assistant";  or 
"Tankerman-Engineer. " 

The  population  affected  by  this  final 
rule  is  the  number  of  shipboard 
personnel  on  tank  vessels,  including 
barges,  whom  this  rule  requires  to  hold 
the  tankerman  endorsement.  Shore- 
based  personnel  who  board  unmanned 
barges  to  load  or  unload  them  will 
likewise  be  affected.  Last,  persons  who 
serve  as  PICs  on  tank  vessels  or  tank 
barges,  whether  employed  onboard  or 
ashore,  for  the  transfer  of  liquid  cargoes 
in  bulk  listed  in  subchapter  O,  but  who 
did  not  previously  require  tankerman 
endorsements  because  the  cargoes 
transferred  were  non-flammable  or  non- 
combustible,  will  likewise  be  affected. 
As  of  November  1996,  there  were  an 
estimated  205  tankships,  on  ocean, 
coastwise,  and  inland  or  Great  Lakes 
routes,  and  4926  tank  barges. >  Roughly 

17,525  personnel  will  need  the     

endorsements  to  comply  with  33  CFR 
155.710.  This  number  includes  those 
OUTVs  whom  §  155.710  requires  to 
hold  the  endorsements.  About  45 
percent  of  the  17,525  will  be  applicants 
currently  unlicensed.  If  statistics  for 
original  MMDs  issued  with  tankerman 
endorsements  from  1992  through  1995 
are  indicative,  about  825  new 
tankermen  will  receive  the 
endorsements  annually.  Likewise,  about 
240  new  OUTVs  will  receive  them 
annually. 

Comment  on  Cost 

One  comment  stated  that  the  cost  of 
a  DL  or  LG  course  and  a  firefighting 
course  for  the  restricted  Tankerman-PIC 
or  Tankennan-PIC  (Barge)  endorsement 
is  excessive  for  small  companies 


'  Based  on  a  query  of  ihe  database  of  the  Mahne 
Safety  Managamenl  System  (MSMS). 


engaged  in  the  transportation  of  DL  or 
LG.  The  Coast  Guard  has  concluded  that 
the  applicant  for  a  restricted 
Tankerman-PIC  or  Tankerman-PIC 
(Barge)  endorsement  need  not  complete 
a  course  in  DL  or  LG.  The  applicant 
must,  indeed,  complete  an  approved 
course  in  tank-barge  firefighting, 
designed  specifically  for  tank  barges  and 
including  exercises  in  extinguishment 
of  tank-barge  fires. 

Coati 

The  costs  of  this  final  rule  in  general 
result  from  training  tankermen  in 
firefighting  and  in  DL  and  LG.  The  costs 
to  any  particular  applicant  depend  on 
the  courses  taken,  the  fees  for  the 
courses,  and  (where  applicable)  the 
expenses  for  travel,  meals,  and  lodging 
If  the  courses  are  offered  by  the 
employer,  there  may  be  no  costs  to  the 
applicant.  Other  costs  include  fees  to 
applicants  to  obtain  original  MMDs  and 
associated  endorsements  issued  by 
RECs.  Since  December  1988,  firefighting 
has  been  a  requirement  for  licensed 
personnel.  Therefore,  the  costs  of  this 
rule  due  to  firefighting  will  primarily 
affect  unlicensed  personnel.  The 
following  are  general  premises:  (1)  An 
estimated  15  percent  of  tankship 
applicants,  33  percent  of  tank-barge 
applicants,  50  percent  of  subchapter-O 
applicants,  and  50  pocent  of  OUTV 
applicants  will  get  restricted 
endorsements,  which  do  not  require  an 
approved  course  in  DL  or  LG;  (2)  45 
percent  of  applicants  for  tankermen's 
endorsements  every  year  must  get 
training  in  firefighting;  (3)  OUTVs 
operating  on  routes  other  than  ocean 
routes  must  get  training  in  firefighting; 
(4)  50  percent  of  tankermen  certified 
under  prior  regulations  but  applying  for 
the  new  endorsement  will  attend  a  less- 
detailed,  approved  training  course 
through  their  employers'  in-house 
programs  rather  than  the  full  approved 
coiuse  in  DL  or  LG  offered  by 
independent  schools;  (5)  tankermen 
usually  work  on  rotational  schedules, 
allowing  them  to  arrange  for  enrollment 
in  courses  without  interfering  with  their 
normal  jobs;  and  (6)  about  30  percent  of 
those  attending  independent  schools 
will  incur  miscellaneous  expenses 
involving  travel  and  lodging. 

The  Coast  Guard  estimates  costs  due 
to  the  new  requirements  for -tankermen 
certified  under  prior  regulations  will  be 
$4,635,850  for  courses  in  DL  and  LG 
and  $5,112,325  for  courses  in 
firefighting.  (As  under  the  interim  rule, 
these  tankermen  have  until  their  first 
license  renewals  after  March  31, 1997, 
to  meet  the  requirements.)  ft  estimates 
that  those  costs  for  the  825  or  so 
tankermen  and  240  or  so  OUTVs 


entering  the  industry  every  year  will  be 
$1,082,780  and  $183,150,  respectively. 

Industry  Casta 

The  Coast  Guard  estimates  the  cost  of 
this  final  rule  to  employers  who  will 
offer  in-house  courses — in  DL  or  LG, 
only  to  those  tankermen  certified  under 
prior  reguladona  but  applying  for  the 
new  endorsement — to  be  $4,101,562. 
Because  these  courses  will  be  less- 
detailed,  theii  cost  should  be  less  than 
that  of  an  independent  school. 

Total  Costs 

The  Coast  Guard  estimates  the  costs  of 
this  final  rule  to  be  $8,091,320  to 
tankermen  already  in  the  industry. 
$4,101,562  to  employers  who  will  offer 
in-house  courses  in  DL  or  LG, 
$1,550,185  to  OUTVs  as  required  in 
§  155.710,  $477,750  to  applicants  for 
fees  associated  with  the  issuance  of 
original  MMDs  and  endorsements,  and 
$1,265,930  to  new  tankermen  and 
OUTVs  entering  the  industry  every  year. 
Costs  will  accrue  over  the  next  5  years, 
based  on  the  renewal  dates  of  the 
applicants'  licenses  or  MMDs. 
Exceptions  hold  for  applicants  who 
serve  as  PICs  for  the  transfer  of  liquid 
cargoes  governed  by  Subchapter  O. 
These  applicants  must  be  in  compliance 
with  the  nde  by  March  31,  2001.  The 
costs  to  year  2007  are  estimated  to  be 
$28,627,497.  The  present  value  of  these 
costs  to  year  2007  is  $20,474,844.  This 
reflects  a  7-percent  discount  rate  back  to 
year  1997  of  the  projected  stream  of 
costs  in  accordance  widi  current 
guidance  from  the  Office  of 
Management  and  Budget. 

Benefits 

The  measures  instituted  by  this  fiiud 
rule,  to  establish  the  qualifications  of 
mariners  in  charge  of,  and  assisting  in. 
the  transfer  of  DL  and  LG,  should 
reduce  the  risks  and  severity  of  spills, 
and  mitigate  pollution  of  the 
environment.  The  main  purpose  is  to 
ensure  that  these  mariners  are 
competent  to  perform  their  duties. 
Quantifiable  benefits  accruing  from  this 
rule  will  be  reductions  in  injuries  and 
deaths,  and  reductions  in  spills  and  the 
associated  clean-up  costs.  Non- 
quantifiable  benefits  will  be  improved 
safety  and  firefighting  procedures  and  a 
nationwide  standard  for  tankermen's 
qualifications. 

OPA  90  consolidated  prior  federal 
pollution  laws  and  established  an  Oil 
Spdl  Liability  Trust  Fund  (OSLTF)  of  $1 
billion,  administered  by  the  Coast 
Guard,  to  pay  for  prompt  removal  of  oil 
and  for  uncompensated  damages.  The 
Coast  Guard  believes  that  this  final  rule 
will  bring  a  decrease  of  spills  resulting 


fit>m  tankermen's  errers^  The  niunber 
and  voliune  of  these  spills  can  fell 
between  10  percent  and  30  percent  over 
the  next  five  years.  From  1990  to  1995, 
OSLTF  spent,  on  average,  about 
$32,000,000  a  year;  the  sum  increases 
every  year.  Decreases  in  these 
expenditures  alone  would  result  in 
savings  between  $16,000,000  and 
$48,000,000  over  the  next  five  years. 
The  estimate  of  the  total  cost  of  this 
rule,  almost  $28.6  million  over  ten 
years,  is  less  than  the  average  estimate 
of  $32,000,000  in  savings  over  just  five 
years. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.]  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field;  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000;  and  (3) 
"small  business  concem(s]"  as  defined 
by  section  3  of  the  Small  Business  Act 
(15  U.S.C.  632(a)).  (Small  businesses  are 
identified  under  Standard  Industrial 
Classification  codes  and  size  standards 
in  the  table  following  13  CFR  121.201.) 

Sufficient  flexibility  was  built  into  the 
rulemaking  when  the  interim  rule  was 
published  on  April  4, 1995,  to 
accommodate  small  entities.  The 
effective  date  of  March  31. 1997,  or  later 
provided  enough  leeway  to  applicants 
regarding  the  new  requirements.  Any 
person  with  a  licmse,  who  served  as  a 
PIC  before  March  31, 1996,  may 
continue  to  so  serve  until  the  first 
renewal  of  his  or  her  MMD  or  license 
after  March  31. 1997.  The  person  will 
then  follow  46  CFR  13.113(d)  to  obtain 
his  or  her  Tankerman-PIC  endorsement. 
Any  applicant  for  an  original 
endorsement  now  enjoys  not  2  but  5 
years  to  complete  his  or  her  course  in 
DL  or  LG  under  46  CFR  13.209. 13.309. 
and  13.409.  And  the  Coast  Guard  is 
willing  to  let  applicants  obtaining  their 
Tankerman-PIC  endorsements  under 
prior  regulatioits.  cited  in  §  13.113, 
attend  less-detailed,  approved  courses 
in  DL  or  LG  offiared  by  their  employers 
rather  than  the  full  approved  courses  in 
DL  and  LG  offered  by  independmt 
schools. 

This  rule  places  its  burden  on 
individiial  tankermen.  not  on  their 
employers,  who  may,  though  not 
required,  relieve  the  tankermen  of  it 
The  Cpast  Guard  expects  that,  of  the 
employers  who  will  assume  this 


responsibility,  isw,  if  any,  «nll  be  small 
entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  601  et  seq.  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(8)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to 
them,  ff  you  ^a  small  business  and 
need  assistance  understanding  the 
provisions  of  this  rule,  please  contact 
your  local  REC 

Collection  of  Infiirmation 

This  final  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.),  and  the  OMB  has 
approved  them,  llie  section  numbers 
are  13.107, 13.109, 13.111, 13.113, 
13.115. 13.117. 13,123, 13.201, 13.301. 
13.401,  and  13.501,  and  the 
corresponding  OMB  approval  numbers 
are  OMB  Control  Numbers  2215-0514 
and  2115-0111. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment  The  authority 
to  issue  merchant  mariners'  licenses  and 
documents  belongs  to  the  Coast  Guard 
by  Federal  statutes. 


The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  paragFaph 
2.B.2.  of  Commandant  Instruction 
M16475.1B.  this  rule  is  categorically 
excluded  from  further  environmenfel 
documentation.  This  exclusion  is  in 
accordance  with  paragraphs  2.B.2.e(34) 
(c)  and  (d).  since  the  rule  concerns 
maritime  personnel  and  the  manning 
and  equipping  of  vessels.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  i 


33  an  Part  155 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

46CFRPartl3 

Barges,  Seamen,  Tank  vessels. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen.  Vessels. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety, 
Navigation  (water).  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  105 

Cargo  vessels.  Fishing  vessels. 
Hazardous  materials  transportation. 
Marine  safety.  Petroleum.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  154, 155,  and  156,  and  46 
CFR  parts  13. 15.  30,  35, 98,  and  105  as 
followrs: 

Tnif  33— HAVIQATION  AND 
NAVIOABLE  WATERS 

PART  154— FAaUTIES 
TRANSFERRINQ  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  Tl»«uthority  citation  for  part  154 
continues  to  read  as  lollows: 

Anttofttr  33  U.S.C  1231. 1321(jKlKC). 
Q)(S),  0X8).  and  (m)(Z);  sac.  2,  EO.  12777,  56 
FR  54757: 49  CFR  1.46.  Subput  F  u  also 
issued  under  33  U.S.C  2735. 

2.  Section  154.105  is  amended  by 
adding  and/or  revising  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 


1154.106 


ListofSabjectB 

33  CFR  Part  154 

Fire  prevention,  Hazardous 
substances.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 


Boundoiy  line  means  any  of  the  lines 
described  in  46  CFR  part  7. 

Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 
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■    Tank  barge  means  a  non-self- 
propelled  tank  vessel. 

Tankship  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(a)  Is  a  vessel  of  the  United  States; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States. 


PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGUATIONS  FOR  VESSELS 

3.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j);  46 
U.S.C.  3715:  Sec.  2.  E.O.  12777,  56  FR  54757. 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46. 
Sections  155.100  through  155.130. 155.350 
through  155.400,  155.430.  155.440,  155.470, 
155.1030  (i)  and  (k).  and  155.1065(g)  also 
issued  under  33  U.S.C.  1903(b);  and  sections 
155.1110  and  155.1150  also  issued  under  33 
U.S.C  2735. 

4.  Section  155.700  is  revised  to  read 
as  follows: 

f  156.700    Designation  of  person  in  cttarg*. 
Each  operator  or  agent  of  a  vessel  with 
a  capacity  of  250  or  more  barrels  of  fuel 
oil,  cargo  oil,  hazardous  material,  or 
liquefied  gas  as  regulated  in  Table  4  of 
46  CFR  part  154,  or  each  person  who 
arranges  for  and  hires  a  person  to  be  in 
chai^  of  a  transfer  of  fuel  oil,  of  a 
transfer  of  liquid  cargo  in  bulk,  or  of 
caigo-tank  cleaning,  shall  designate, 
either  by  name  or  by  position  in  the 
dew,  the  person  in  charge  (PIC)  of  each 
transfer  to  or  from  the  vessel  and  of  each 
tank-cleaning. 

5.  In  §  155.710  paragr^  (a)(3)  is 
added  and  paragraphs  (a)(1),  (a)(2),  (b). 
(c)(2).  (c)(3),  (c)(4)  introductory  text, 
(cK4Xii).  (cK4)(iii),  (c)(5),  (dKD.  (dK2). 
(d)(3)  introductory  text  (dM3Kii). 
(dK3)(iii).  (d)(4),  (e)  introductory  text, 
(eKD.  (e)(2),  (e)(3),  (f).  and  (g)  are 
revised  to  read  as  follows: 

flSft.710   QueWlcjMoiMofpweonln 


(a)  •  *  • 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures). 


the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  Crude- 
Oil  Washing  (COW),  inert-gas,  and 
vapor-control  systems — to  safely 
conduct  a  transfer  of  fuel  oil,  a  transfer 
of  liquid  cargo  in  bulk,  or  cargo-tank 
cleaning; 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  license  issued 
under  46  CFR  part  10  authorizing 
service  aboard  a  vessel  certified  for 
voyages  beyond  any  Boundary  Line 
described  in  46  CFR  part  7,  except  on 
tankships  or  self-propelled  tank  vessels 
not  certified  for  voyages  beyond  the 
Boundary  Line;  and 

(3)  Except  as  provided  in  paragraph 
(g)  of  this  section  and  46  CFR  13.113  (a) 

or  (c),  holds  a  Tankerman-FIC 

endorsement  issued  under  46  CFR  part 
13  that  authorizes  the  holder  to 
supervise  the  transfer  of  fuel  oil,  the 
transfer  of  liquid  cargo  in  bulk,  or  cargo- 
tank  cleaning,  as  appropriate  to  the 
product. 

(b)  On  each  tank  barge  required  to  be 
inspected  imder  46  U.S.C.  3703,  the 
operator  or  agent  of  the  vessel,  or  the 
person  who  arranges  and  hires  a  person 
to  be  in  charge  of  a  transfer  of  fuel  oil, 
of  a  transfer  of  liquid  cargo  in  bulk,  or 
of  cargo-tank  cleaning,  shall  verify  to  his 
or  her  satisfaction  that  each  PIC — 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  COW. 
inert-gas.  and  vapor-control  systems — to 
safely  conduct  either  a  transfer  of  liquid 
cargo  in  bulk  or  cargo-tank  cleaning; 

and 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section  and  46  CFR  part 
13.113  (a)  or  (c).  holds  a  Tankerman-PIC 
or  Tankerman-PIC  (Barge)  endorsement 
issued  under  46  CFR  part  13  that 
authorizes  the  holder  to  supervise  the 
transfer  of  fuel  oil,  the  transfar  of  liquid 
cargo  in  bulk,  or  cargo-tank  cleaning,  as 
appropriate  to  the  product  and  vessel. 

(c)*  *  * 

(2)  Except  as  provided  in  paragraph 

(g)  of  this  section,  holds  a  license  or 
other  document  issued  by  the  flag  state 
or  its  authorized  agent  authorizing 
service  as  master,  mate,  pilot,  engineer, 
or  operator  on  that  vessel; 

(3)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  Dangerous- 
Cargo  Endorsement  or  Certfficate  issued 
by  a  flag  state  party  to  the  International 


Convention  on  Standards  of  Training. 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW),  or  other  form  of 
evidence  acceptable  to  the  Coast  Guard, 
attesting  the  PIC's  meeting  the 
requirements  of  Chapter  V  of  STCW  as 
a  PIC  of  the  transfer  of  fuel  oil,  of  the 
transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning; 

(4)  Is  capable  of  reading,  speaking, 
and  understanding  in  English,  or  a 
language  mutually-agreed-upon  with  the 
shoreside  PIC  of  the  transfer,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of  fuel 
oil,  a  transfer  of  liquid  cargo  in  bulk,  or 
cargo-tank  cleaning,  except  that  the  use 
of  an  interpreter  meets  this  requirement 
if  the  interpreter — 

»         •         •         *         * 

(ii)  Is  immediately  available  to  the  PIC 
on  the  tankship  at  all  times  during  the 
transfer  or  cargo-tank  cleaning;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  with  terminology  of,  ships, 
transfers,  and  cargo-tank  cleaning;  and 

(5)  Is  capable  of  effectively 
communicating  with  all  crewmembers 
involved  in  the  transfer  or  cargo-tank 
cleaning,  with  or  without  an  interpreter. 

(d)*  *  * 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  COW. 
inert-gas,  and  vapor-control  systems — to 
safely  conduct  a  transfer  of  fuel  oil,  a 
transfer  of  liquid  cargo  in  bulk,  or  cargo- 
tank  cleaning; 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  Dangerous- 
Cargo  Endorsement  or  Certificate  issued 
by  a  flag  state  party  to  STCW,  or  other 
form  of  evidence  acceptable  to  the  Coast 
Guard,  attesting  the  PIC's  meeting  the 
requirements  of  Chapter  V  of  STCW  as 

a  PIC  of  the  transfer  of  fuel  oil,  of  the 
transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning; 

(3)  Is  capable  of  reading,  speaking, 
and  imderstanding  in  English,  or  a 
language  mutually-agreed-upon  with  the 
shoreside  PIC  of  the  transfer,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of  fuel 
oil,  a  transfer  of  liquid  cargo  in  bulk,  or 
cargo-tank  cleaning,  except  that  the  use 
of  an  interpreter  meets  this  requirement 
if  the  interpreter — 
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(ii)  Is  immediately  available  to  the  PIC 
on  the  tankship  at  all  times  diuing  the 
transfer  or  cargo-tank  cleaning;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  with  terminology  of,  ships, 
transfers,  and  cargo-tank  cleaning;  and 

(4)  Is  capable  of  effectively 
communicating  with  all  creivmembers 
involved  in  the  transfer  or  cargo-tank 
cleaning,  with  or  without  an  interpreter. 

(e)  The  operator  or  agent  of  each 
vessel  to  which  this  subpart  applies 
shall  verify  to  his  or  her  satisfection  that 
the  PIC  of  any  transfer  of  fuel  oil 
requiring  a  Dieclaration  of  Inspection — 

(1)  Halds  a  valid  license  issued  under 
46  CFR  part  10  authorizing  service  as 
master,  mate,  pilot,  engineer,  or  operator 
aboard  that  vessel,  or  holds  a  valid 
MMD  issued  imder  46  CFR  part  13 
endorsed  as  Tankerman-PIC  or 
Tankerman-PIC  (Barge),  appropriate  to 
the  fuel  oil  and  the  vessel,  unless 
exempted  elsewhere  in  this  chapter; 

(2)  On  each  uninspected  vessel  not 
requiring  a  licensed  person  aboard,  has 
been  instructed  by  the  operator  or  agent 
of  the  vessel  both  in  his  or  her  duties 
and  in  the  Federal  statutes  and 
regulations  on  water  pollution  that 
apply  to  the  vessel; 

(3)  On  each  tank  barge,  for  the  vessel's 
own  engine-driven  pumps  has  been 
instructed  both  in  his  or  her  duties  and 
in  the  Federal  statutes  and  regulations 
on  water  pollution;  or 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  operator  or  agent  of 
each  self-propelled  tank  vessel  carrying 
oil  or  hazardous  material  in  bulk  shall 
verify  to  his  or  her  satis&ction  that  the 
PIC  of  the  transfer  of  oil  or  hazardous 
material  in  bulk  to  or  from  a  vessel,  or 
of  cargo-tank  cleaning,  holds  a 
Tankerman-PIC  endorsement  on  his  or 
her  MMD  and  either  a  license  or  a 
Certificate  issued  by  a  flag  state  party  to 
STCW  authorizing  service  as  a  master, 
mate,  pilot,  engineer,  or  operator  aboard 
that  vessel. 

(g)  The  PIC  of  a  cargo-tank  cleaning 
on  a  vessel  at  a  tank-cleaning  fecility  or 
shipyard  need  not  hold  any  of  the 
liceoses.  documents,  cotificates.  or 
endorsements  required  in  paragraphs  (a) 
through  (f)  of  this  section,  if  he  or  she 

is  a  National  Fire  Protection  Association 
Certificated  Marine  Chemist 

6.  The  introductory  text  of  §  155.720 
is  revised  to  read  as  follows: 

{1S6.720   Transfar  procedum. 

The  operator  of  a  vessel  with  a 
capacity  of  250  or  more  barrels  of  oil. 
hazardous  material,  or  liquefied  gas  as 
regulated  in  Table  4  of  46  CFR  part  154 
shall  provide  transfer  procedures  that 
meet  the  requirements  of  this  part  and 


part  156  of  this  chapter  for 
transferring — 


PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

7.  The  authorify  citation  for  part  156 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321())(1)  (C) 
and  (D):  46  U.S.C.  3703a.  Subparts  B  and  C 
also  issued  under  46  U.S.C.  3715. 

8.  hi  §  156.120  paragraph  (wHl3)  is 
added;  and  paragraphs  (w)  introductory 
text,  and  (w)(12)  are  revised  to  read  as 
follows: 

§156.120    Requiranwnts  for  transfar. 

•        •        •        •        • 

(w)  The  person  in  charge  of  the 
transfer  on  the  transferring  vessel  or 
fecilify  and  the  person  in  charge  of  it  on 
the  receiving  vessel  or  fecilify  have  held 
a  conference,  to  ensure  that  each  person 
in  charge  understands — 

(12)  Transfer  shutdown  procedures; 
and, 

(13)  If  the  persons  use  radios,  a 
predetermined  frequency  for 
communications  diuing  the  transfer, 
agreed  upon  by  both. 


TITLE  46— SHIPPING 

PART  13— CERTIFICATION  OF 
TANKERMEN 

9.  The  authorify  citation  for  part  13 
continues  to  read  as  follows: 

Antkority:  46  U.S.C  3703.  7317.  8703. 
9102;  49  CFR  1.46. 

lb.  In  §  13.103  the  introductory  text  is 
repubUshed  and  the  following 
definitions  are  added  and/or  revised  in 
alphabetical  order  to  read  as  follows: 


{13.103 

As  used  in  this  part 

Approved  training  means  training  that 
is  approved  by  the  Coast  Guard  or  meets 
the  requirements  of  §  10.309  of  this 
chapter. 

Directly  supervised  means  being  in 
the  direct  line  of  sight  of  the  person  in 
charge,  or  maintaining  direct,  two-way 
communications  by  a  convenient 
reliable  means,  such  as  a  predetermined 
working  frequency  over  a  hand-held 
radio. 


Liquid  cargo  in  bulk  means  a  liquid  or 
liquefied  gas  listed  in  46  CFR  153.40 
and  carried  as  a  liquid  cargo  or  liquid- 
cargo  residue  in  integral,  fixed,  or 
portable  tanks,  except  a  liquid  cargo 


carried  in  a  portable  tank  actually 
loaded  and  discharged  from  a  vessel 
with  the  contents  intact 

•  •        •        •        * 

Officer  in  Charge,  Marine  Inspection 
(OCkO),  means,  for  this  part,  the  officer 
or  individual  so  designated  at  one  of  the 
locations  of  the  regional  examination 
centers  listed  in  §  10.105. 

•  •        *        «        • 

Regional  examination  center  (REC) 
means  an  office  of  an  OCMI  that 
performs  licensing  and  certification. 

Restricted  Tankerman  endorsement 
m^ms  a  valid  tankerman  endorsement 
on  an  MMD  restricting  its  holder  as  the 
OCMI  deems  appropriate — for  instance, 
to  one  or  a  coinhination  of  the 
following:  A  specffic  cargo  or  cargoes;  a 
specific  vessel  or  vessels;  a  specific 
facilify  or  fecilities;  a  specific  employer 
or  employers;  a  specific  activify  or 
activities  (such  as  loading  or  imloading 
in  a  cargo  transfer):  or  a  particular  area 
of  water. 

Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 

Tankship  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(a)  Is  a  vessel  of  the  United  Stetes; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  Stetes. 

11.  In  §  13.107  paragraphs  (a),  (b),  (c). 
(d).  and  (e)  are  revised,  and  a  new 
paragraph  (g)  ifr  added,  to  read  as 
follows: 

f  13.107   Tanlwniisnandofawiiant 
QsnsraL 

(a)  If  an  applicant  meets  the 
requirements  of  subpart  B  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  "Tankerman-PIC"  with  the 
appropriate  cargo  classification  or 
classifications.  A  person  holding  this 
endorsement  and  meeting  the  other 
requirements  of  33  CFR  155.710(a)  may 
act  as  a  PIC  of  a  transfer  of  fuel  oil.  of 

a  transfiar  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning  on  any  tank  vessel. 
That  person  may  also  act  as  a 
Tankarman-Engineer,  provided  that  he 
or  she  also  holds  an  engineer's  license. 

(b)  If  an  applicant  meets  the 
requirements  of  subpart  C  of  this  part 
the  OCMI  at  an  REC  may  raidorse  his  or 
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her  MMD  as  "Tankerman-PIC  (Baige)" 
with  the  appropriate  cargo  classification 
or  classifications.  A  person  holding  this 
endorsement  and  meeting  the  other 
requirements  of  33  CFR  155.710(b)  may 
act  as  a  PIC  of  a  transfer  of  liquid  cai^ 
in  bulk  only  on  a  tank  barge. 

(c)  If  an  applicant  meets  the 
requirements  of  subpart  D  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  "Tankermmi- Assistant" 
with  the  appropriate  cargo  classification 
or  classifications.  No  person  holding 
this  endorsement  may  act  as  a  PIC  of 
any  transfiBr  of  fuel  oil,  of  any  transfisr 
of  liquid  cargo  in  bulk,  or  of  cargo-tank 
HA«"'ng  unless  he  or  she  also  holds  an 
endorsement  authorizing  service  as  nc. 
He  or  she  may,  hoMrever,  without  being 
directly  supervised  by  the  PIC,  perform 
duties  relative  to  cargo  and  cargo- 
handling  equipment  assigned  by  the  PIC 
of  transfers  of  fuel  oil,  of  transfers  of 
liquid  cargo  in  bulk,  or  of  cargo-tank 
cleaning.  When  performing  tiuae  duties, 
he  or  she  shall  maintain  continuous 
two-way  voice  communications  with 
the  PIC. 

(d)  If  an  applicant  meets  the 
requirements  of  subpart  E  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  Tankerman-Engineer.  No 
person  holding  this  endorsement  may 
act  as  a  PIC  or  "Tankerman- Assistant" 
of  any  transfer  of  fuel  oil,  of  any  transfer 
of  Uquid  cargo  in  bulk,  or  of  cargo-tank 
cleaning  unless  he  or  she  also  holds  an 
endorsement  authorizing  such  service. 
A  person  holding  this  endorsement  and 
acting  in  this  capacity  has  the  primary 
responsibility,  on  his  or  her  self- 
propelled  tank  vessel  carrying  DL  or  LG, 
for  mAJntaining  both  the  cargo  systems 
and  equipment  for  transfer  of  liquids  in 
bulk  and  the  bunkering  systems  and 
equipment  No  person  licensed  under 
part  10  of  this  chapter  may  serve  as  a 
chief  engineer,  first  assistant  engineer, 
or  cargo  engineer  aboard  an  inspected 
self-propelled  tank  vessel  when  liquid 
cargo  in  bulk  or  cargo  residue  is  carried 
unless  he  or  she  holds  this  endorsement 
or  equivalent 

(e)  If  an  api^cant  meets  the 
requirements  of  §  13.111,  the  OCMI  at 
an  REC  may  place  on  his  or  her  MMD 
an  endorsement  as  a  "Tankerman-PIC" 
restricted  according  to  the  definitions  of 
"restricted  Tankerman  endorsement"  in 
§  13.103. 

•        •        •        •        • 

(g)  This  section  does  not  apply  to  any 
person  solely  by  reason  of  his  or  her 
involvement  in  bunkering  or  fueling. 

12.  In  §  13.111  paragraphs  (a),  (b),  and 
(c)  are  revised  and  paragraph  (f)  is 
added  to  read  as  iollows: 


fl&m 

(a)  An  applicant  may  apply  at  an  REC 
listed  in  46  CFR  10.105  for  a  tankerman 
endorsement  restricted  to  specific 
cargoes,  specific  vessels  or  groups  of 
vessels  (such  as  uninspected  towing 
vessels  and  Oil  Spill  I^ponse  Vessels), 
specific  facilities,  specific  employers,  or 
otherwise  as  the  OCMI  deems 
appropriate.  The  OCMI  will  evaluate 
each  application  and  may  modify  the 
applicable  requirements  for  the 
endorsement,  allowing  for  special 
drcumstances  and  for  whichever 
restrictions  the  endorsement  will  state. 

(b)  To  qualify  for  a  restricted 
"Tankerman-PIC"  endorsement,  an 
applicant  shall  meet  §§  13.201, 
excluding  paragraph  (f);  13.203;  and 
13.205. 

(1)  Twenty-five  percent  of  die  service 
dmcribed  in  §  13.203(a)  must  have 
occurred  within  the  past  five  years. 

(2)  Two  of  the  transfers  described  in 
§  13.203(b)  must  have  occurred  within 
the  past  five  years. 

(c)  To  qualify  for  a  restricted 
"Tankerman-PIC  (Barge)"  endorsement, 
an  applicant  shall  meet  §§  13.301, 
excluding  paragr^ih  (f);  and  13.305. 

(1)  Twenty-five  percent  of  the  service 
described  in  §  13.303(a)  must  have 
occurred  within  the  past  five  years. 

(2)  Two  of  the  transfers  described  in 
§  13.303(b)  must  have  occurred  within 
the  past  five  years. 

(f)  Because  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers.  1978  (STCW),  does  not 
recognize  restricted  Tankmnan-PIC 
endorsements,  persons  may  act  under 
these  only  aboard  vessels  conducting 
business  inside  the  Botmdary  Line. 

13.  In  §  13.113,  the  heading  and 
paragraphs  (a),  introductory  text  (c),  (d). 
introductory  text  (d)(l)(i).  (d}(l)(ii). 
(d)(l)(iii),  (dM2).  (eMlKii).  (e)(lKiii).  and 
(f)  are  revised,  and  new  paragraph  (dK3) 
is  added  to  read  as  follows: 


113.113 


(a)  A  person  who  holds  a  license 
isnied  imder  part  10  of  this  chapter,  and 
who  as  a  PIC  transferred  liquid  cargoes 
in  bulk  before  March  31, 1996,  may 
continue  to  serve  as  a  "Tankerman-PIC" 
under  the  license  until  the  first  renewal 
of  his  or  her  MMD  under  S  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  or.  if  he  or  she  holds  no  MMD, 
until  the  first  renewal  of  his  or  her 
license  that  occurs  after  March  31. 1997, 
asfolloMTs: 
•        •        •        •        • 

(c)  A  parson  who  served  as  PIC  for  the 
transfer  of  liquid  cargoes  in  bulk  listed 


in  subchapter  O  of  this  chapter  but  who 
did  not  require  a  tankerman 
endorsement,  because  the  cargoes  were 
non-flammable  or  non-combustible,  may 
act  as  a  "Tankerman-PIC  (Barge)"  for 
those  liquid  cargoes  imtil  March  31. 
2001,  if  he  or  she  produces  a  letter — on 
company  letterhead,  from  the  owner  or 
operator  of  a  terminal  or  of  a  tank  barge 
or  from  the  owner,  operator,  or  master 
of  a  self-propelled  tank  vessel — that 
proves  his  or  her  qualifying  service  as 
required  by  paragraph  (e)(l)(iii)  of  this 
section. 

(d)  A  poson  who  qualifies  under 
paragraph  (a)  of  this  section  by  Holding 
a  ciirrent  license  may  apply  for  a 
"Tankerman-PIC"  or  a  "Tankerman-PIC 
(Barge)"  endorsement  under  this 
subpart. 

(1)  *  •  • 

(i)  A  certificate  of  completion  from  a 

course  in  shipboard  firefighting 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO's  Resolution  A.4370a). 
"Training  of  Crews  in  Fire  Fighting."  or 
a  certificate  of  completion  from  a 
firefighting  coiuse  before  March  31, 
1996,  that  the  OCMI  finds  in  substantial 
compliance  with  that  section; 
(ii)  Either— 

(A)  A  certificate  of  completion  frcMn  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Commandant, 
appropriate  to  the  endorsement  applied 
for,  or  a  certificate  of  completion  firom 
a  liquid-cargo  course  in  DL  or  LG  up  to 
ten  years  before  March  31, 1996,  that  the 
OCMI  finds  acceptable  under 

§  13.121(d)  and  Table  13.121(f). 
appropriate  to  the  endorsement  applied 
for,  or 

(B)  A  letter  on  company  letterhead 
fit>m  the  applicant's  employer  stating 
that  the  appUcant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j);  and 

(iii)  Evidence  of  sovice  as  follows: 

(A)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  the  vessel  attesting  that 
the  applicant — 

{!)  Acted  as  the  PIC  of  the  transfer  of 
DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  on  self- 
propelled  tank  vessels  before  March  31, 
1996;  acted  as  the  PIC  of  the  transfw  of 
DL  or  LG,  appropriate  to  the 
endorsement  applied  for  within  the  last 
5  years;  and  accumulated  two  transfers 
on  self-propelled  tank  vessels  within  the 
last  10  years;  and 

[2)  Served  at  least  90  days  as  a  master 
or  mate  on  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG,  appropriate 
to  the  endorsement  applied  for,  before 
March  31, 1996;  and  acted  as  a  master 
or  mate  on  self-propelled  tank  vessels 


certified  to  carry  DL  or  LG  within  the 
last  10  years. 

(B)  Certificates  of  discharge  proving  at 
least  90  days  of  service  as  master  or 
mate  on  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG,  appropriate 
to  the  endorsement  applied  for,  before 
March  31, 1996,  with  at  least  one 
discharge  date  within  the  last  5  years. 

(2)  To  qualify  for  a  "Tankerman-PIC 
(Barge)"  endorsement,  a  licensed  officer 
shall  present — 

(i)  Eithei^ 

(A)  A  certificate  of  completion  from  a 
coiuse  in  shipboard  firefighting 
described  in  paragraph  (d)(l)(i)  of  this 
section,  or  from  a  course  in  tank-barge 
firefighting  approved  by  the 
Commandant;  or 

(B)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  a  tank  vessel  attesting 
that  before  March  31, 1996,  the 
applicant  received  training  in  awareness 
of  hazards  due  to  flammability  and  in 
firefighting  through  a  program,  lecture, 
or  seminar  that  included  hands-on 
firefighting  that  the  OCMI  finds  in 
substantial  compliance  with  §  13.121(g); 

(u)  Either— 

(A)  A  certificate  of  completion  from  a 
liquid-cargo  coiuse  in  DL  or  LG  for 
tankships  or  tank  barges  approved  by 
the  Commandant,  appropriate  to  the 
endorsement  applied  for, 

(B)  A  certificate  of  completion  from  a 
Uquid-cargo  course  in  DL  or  LG  for 
tankships  or  tank  barges  up  to  10  years 
before  March  31, 1996,  that  the  OCMI 


determines  substantially  covers  the 
material  required  by  Table  13.121(f);  or 

(C)  A  letter  on  company  letterhead 
from  the  applicant's  employer  stating 
that  the  appUcant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121(i)  or  (j);  and 

(iii)  Evidence  either — 

(A)  Of  service  that  satisfies  paragraph 
(d)(l)(iii)  of  this  section,  except  that  for 
paragraphs  (d)(l)(iii)  (A)(2)  and  (B)  60 
days  of  service  on  any  tank  vessel  are 
enough;  or 

(B)  On  company  letterhead,  from  the 
owner  or  operator  of  a  terminal,  or  of  a 
tank  barge,  of  service  attesting  that  the 
applicant  both  acted  as  the  PIC  of  the 
transfer  of  DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  on  tank 
barges,  before  March  31, 1996,  and 
accumulated  two  transfers  on  tank 
barges  within  the  last  10  years. 

(3)  To  qualify  for  a  restricted 
endorsement  based  on  grades  of  cargo 
handled,  a  mariner  shall — 

(i)  For  a  restricted  "Tankerman-PIC" 
endorsement,  meet  paragraphs  (d)(1)  (i) 
and  (iii)  of  this  section;  or 

(ii)  For  a  restricted  "Tankerman-PIC 
(Barge)"  endorsement,  meet  paragraphs 
(e)(1)  (i)  and  (iii)  of  this  section. 

(e)  •  •  • 

(1)  •  •  ' 

(ii)  Either— 

(A)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Commandant  up  to  10 
years  before  March  31, 1996, 
appropriate  to  the  endorsement  applied 
for; 


(B)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG  up  to  10 
years  before  March  31, 1996,  that  the 
OCMI  determines  substantially  covers 
the  material  required  by  Table  13.t21(f): 
or 

(C)  A  letter  on  company  letterhead 
from  the  applicant's  employer  stating 
that  the  applicant  has.  successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j);  and 

(iii)  Evidence  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  Uie  vessel,  or  from  the 
owner  or  operator  of  a  terminal  or  of  a 
tank  barge,  of  service  attesting  that  the 
applicant  both  acted  as  the  PIC  of  the 
transfer  of  DL  or  LG,  appropriate  to  the 
endorsement  applied  for  on  self- 
propelled  tank  vessels  or  on  tank  barges, 
before  March  31, 1996,  and  accumulated 
two  transfers  on  self-propelled  tank 
vessels  or  on  tank  ba^es  within  the  last 
10  years. 
•        •        •        *        • 

(f)  Each  person  qualifying  under  this 
section  shall  obtain  a  tankerman 
endorsement  at  the  first  renewal  of  his 
or  her  MMD  imder  §  12.02-27  of  this 
chapter  that  occurs  after  March  31, 
1997,  except  that  each  person  qualifying 
under  paragraph  (c)  of  this  section  shall 
obtain  the  endorsement  by  March  31, 
2001. 


14.  Table  13.113  is  revised  to  read  as 
follows: 


Table  13.113.— Tankermen  Certified  Under  Prior  Regulahons 


Before  effective  date  served  as: 


Licensed  Officer 


Tankemtan  with  endorsemerrt  on  MMD 


PIC  of  non-flammable  or  non-oombustMe 
cargoes  listed  in  Subchapter  O. 


Service  after  effective  date  but  before  per- 
manent endorsement: 


May  ser^  as  Tankermar>-PIC  in  accord- 
ance with  13.113(a),  untH  first  renewal  of 
*MAD  or  license  after  March  31,  1997. 

May  serve  as  Tankerman-PIC  (Barge)  in 
accordance  with  13.113(B),  until  first  re- 
newal of  m/tO  after  Mwch  31,  1997. 

May  serve  as  TankermarvPIC  (Barge)  in 
accordance  with  13.113(c)  until  Mwch 
31,2001. 


Requvemonts  for  perma- 
nent endorsement  to  an 


Section  13.113(d)(1),  (2) 

Section  13.113(e)(1)  

Section  13.113(e)(1) 


Requwenwiits  for  RE- 
STRICTED endorse- 
ment to  an  IWIMD: 


Section  13.113(d)(3). 


Saciion  13.113(e)(2). 


Sactfon  13.113(e)(2). 


15.  Section  13.115  is  revised  to  read 
as  follows: 

113.115    Uoaiwad  anginaar  Endoraamant 


on  tankahlpa  or  aaW  propallad  tank 
beforw  March  31|  19M. 

A  licensed  person  with  at  least  30 
days  of  service  as  chief  engineer,  first    . 
assistant  engineer,  or  cargo  engineer  on 
one  or  more  tankships  or  self-propelled 
tank  vessels  before  March  31, 1996, 
may,  at  any  time  until  the  first  renewal 


of  his  or  her  MMD  under  §  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  apply  for  a  'Tankmrnan- 
Engineer"  endorsement  under  this 
subpart  if  he  or  she  presents — 

(a)  Either— 

(1)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  die  vessel  attesting  that 
the  applicant  served  at  least  30  days  as 
chief  engineer,  first  assistant  engineer, 
or  cargo  engineer  on  tankships  or  self- 
propelled  tenk  vessels  certified  to  cany 


DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  before  March 
31, 1996,  and  has  so  served  within  the 
last  5  years;  or 

(2)  Certificates  of  Discharge  proving  at 
least  30  days  of  service  as  chief 
engineer,  first  assistant  engineer,  at 
cargo  eoginew  on  tatdcships  or  self- 
propelled  tank  vessels  certified  to  cany 
DL  or  LG,  appropriate  to  the 
endorsement  applied  for  before  March 
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31. 1996,  with  a  discharge  date  within 
the  last  5  years;  and 
(b)  Either— 

(1)  A  certificate  of  compledon  from  a 
liquid-cargo  course  in  DL  or  IjG  for 
tankships  approved  by  the 
Commandant,  appropriate  to  the 
endorsement  applied  for; 

(2)  A  certiScate  of  completion  from  a 
liquid-cargo  course  in  DL-or  LG  for 
tankships  up  to  10  years  before  March 
31, 1996,  that  the  OCMI  determines 
substantially  covers  the  material 
covered  by  Table  13.121(f);  or 

(3)  A  letter  on  company  letteihead 
frtun  the  applicant's  employer  stating 
that  the  appticant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j). 

16.  Section  13.117  is  revised  to  read 
as  follows: 

1 13.1 17   Any  psfaon:  Endofaamant  aa 

deck  servtce  befofs  Mafdi  31,  IMC 

An  applicant  with  unlicensed  deck 
service  on  tankships  or  self-propelled 
tank  vessels  before  March  31,  1996, 
may,  at  any  time  until  the  first  renewal 
of  his  or  her  MMD  under  §  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  apply  for  a  "Tankerman- 
Assistant"  endorsement  under  this 
subpart  if  he  or  she  presents  either — 

(a)  A  letter  on  company  letterhead 
from  the  owner,  operator,  or  master  of 
the  vessel  attesting  that  the  applicant 
performed  at  least  30  days  of  deck 
service  or  service  as  a  pumpman  of 
tankships  or  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for  before 
March  31, 1996.  and  has  so  prnformed 
within  the  last  5  years; 

(b)  Certificates  of  Chscharge  proving  at 
least  30  days  of  deck  service  or  of 
service  as  a  pumpman  on  tankships  or 
self-propelled  tank  vessels  certified  to 
carry  DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  before  March 
31, 1996,  with  a  discharge  date  within 
the  last  5  years;  or 

(c)  A  certificate  of  completion  from  a 
tanker-fomiliarizatian  course  approved 
by  the  Commandant 

17.  Section  13.120  is  revised  to  read 
as  follows: 


113.120    nanawalo* 

An  applicant  wishing  to  renew  a 
tankerman's  endorsement  shall  meet  the 
requirements  of  §  12.02-27  of  this 
chapter  for  renewing  an  MMD  and 
prove  either  participation  in  at  least  two 
transfers  within  the  last  5  years  in 
accordance  with  §  13.127(b)  or 
completion  of  an  approved  course  as 
described  in  §  10.304. 

18.  fo  §  13.121  paragraphs  (c).  (dK3). 
(dM4).  (f).  and  (g)  are  revised;  and  new 


paragraphs  (d)(5),  (d)(6),  (h),  (i).  and  ()) 
are  added  to  read  as  follows: 

113.121    Couraaa  for  training  lanfcannan. 

(c)  A  course  that  uses  simulated 
transfers  to  train  students  in  loading  and 
discharging  tank  vessels  may  replace  up 
to  2  loadings  and  2  discharges,  1 
commencement  and  1  completion  of 
loading,  and  1  commencement  and  1 
completion  of  discharge  required  for  a 
Tankerman-PIC  or  TanJcerman-PlC 
(Barge)  endorsement  The  request  for 
approval  of  the  course  must  specify 
those  segments  of  a  transiiar  that  the 
course  will  simulate.  The  letter  from  the 
Coast  Guard  approving  the  course  wiU 
state  the  number  and  kind  of  segments 
that  the  course  will  replace. 

(d)«  •  • 

(3)  "Tankerman-PIC  LG"  is  Tankahip: 
Liquefied  Gases; 

(4)  "Tankerman-PIC  (Baige)  LG"  is 
Tank  Barge:  Liquefied  Gases; 

(5)  "Tankennan-Assistant  DL"  is 
Familiarization  with  DL  Tankahip;  and 

(6)  "Tankennan-Assistant  LG"  is 
Familiarization  with  LG  Tankahip. 
•        •        •        •        • 

(f)  No  school  may  issue  a  certificate 
tmless  the  student  has  successfiilly 
completed  an  approved  course  with  the 
appropriate  curriculum  outlined  in 
Table  13.121(f)  or  §  13.121(h). 

(g)  An  organization  with  a  course  in 
DL  or  LG  or  a  course  in  tank-barge 
firefighting  tau^  before  March  31 , 
1996,  that  substantially  covered  the 
material  required  by  Table  13.121(f)  for 
liquid  cargoes.  Table  13.121(g)  for 
firefighting,  or  §  13.121(h)  for 
familiarization  with  tankships,  may  seek 
approval  under  §  10.302  of  this  chapter 
from  the  Coast  Guard  for  any  course 
taught  up  to  ten  years  before  March  31 , 
1996. 

(h)  The  Coast  Guard  will  evaluate  the 
curricula  of  courses  for  Familiarization 
with  DL  and  LG  Tankships  to  ensure 
adequate  coverage  of  the  required 
subjects.  Training  may  employ 
classroom  instruction,  demonstrations, 
or  simulated  or  actual  operations. 

(1)  The  curricula  of  courses  for 
Familiarization  with  DL  Tankships  must 
consist  of  the  following: 

(i)  General  characteristics, 
compatibility,  reaction,  firefighting.  and 
safety  precautions  for  bulk  liquid 
cargoes  defined  as  DL  in  this  part. 

(ii)  Terminology  of  tankships  carrying 
oil  and  other  chemicals. 

(iii)  General  arrangement  and 
construction  of  cargo  tanks,  vapor 
control,  and  venting 

(iv)  Cargo-piping  systems  and  valves. 

(v)  General  operation  of  cargo  pumps. 


(vi)  General  discussion  of  the 
following  operations  connected  with  the 
loading  and  discharging  of  cargo: 

(AJne-tiansfor  inspection  and 
conference  and  Declaration  of 
Inspection. 

(B)  Lining  up  of  the  cargo  and  vapor- 
control  systems  and  starting  of  liquid 
flow. 

(C)  Connecting  and  disconnecting  of 
cargo  hoses  and  loading  arms. 

(5)  Loading. 

(E)  Ballasting  and  de-ballasting. 

(F)  Discharging. 

(G)  Tank-gaugmg  (open  and  closed), 
(vii)  Rules  of  the  Coast  Guard 

governing  operations  in  general  and 
prevention  of  pollution  in  particular. 

(viii)  Prevention  and  control  of 
pollution. 

(ix)  Emergency  procedures. 

(x)  Safety  precauticMis  relative  to: 

(A)  Altering  cargo  tanks  and  pump 
room. 

(B)  Dangers  of  contact  with  skin. 

(C)  Inhuation  of  vapors. 

(D)  Protective  clothmg  and 
equipment 

(E)  Hot  work. 

(F)  Precautions  respecting  electrical 
hazards,  including  hazards  of  static 
electricity. 

(xi)  General  principles  and 
procedures  of  Crude-Oil  Washing 
(COW)  Systems  and  inert-gas  systems. 

(xii)  Tank-cleaning  procedures  and 
I»ecautions. 

(xiii)  Principles  and  procedures  of 
vapor-control  systems. 

(xiv)  Cargo-hazard-information 
systems. 

(2)  To  ensure  adequate  coverage  of  the 
required  subjects,  training  may  employ 
classroom  instruction,  demonstrations, 
or  simulated  or  actual  operations.  The 
curricula  of  courses  for  Familiarization 
with  LG  Tankships  must  consist  of  the 
following: 

(i)  General  characteristics, 
compatibility,  reaction,  firefighting,  and 
safefy  precautions  for  cargoes  defined  as 
LG  in  this  part 

(ii)  Terminology  of  tankships  carrying 
LG. 

(iii)  Physical  properties  of  LG. 

(iv)  Potential  hazards  and  safety 
precautions  of  LG: 

(A)  Combustion  characteristics. 

(B)  Hot  work. 

(C)  Results  of  release  of  LG  to  the 
atmosphere. 

(D)  Health  hazards  (skin  contact, 
inhalation,  and  ingestion). 

(E)  Protective  clothing  and 
equipment. 

(F)  Tank-entry  procedures  and 
precautions.  * 

(G)  Thermal  stresses. 

(H)  Precautions  respecting  electrical 
hazards,  including  hazards  of  static 
electricity. 


(v)  Caigo-contaiiunent  systons. 
(vi)  General  arrangement  and 
ccmstruction  of  cargo  tanks, 
(vii)  Cargo-piping  systems  and  valves, 
(viii)  Instrumentation: 

(A)  Cargo-level  indicators. 

(B)  Gas-detecting  systems. 

(C)  Systems  for  monitoring 
temperattues  of-hulls  and  cargoes. 

(D)  Automatic  shut-down  systems, 
(ix)  Heating  systems  for  cofferdams 

and  ballast  tanks. 

(x)  General  discussion  of  ihe 
following  operations  connected  with  the 
loading  and  discharging  of  cargo: 

(A)  Pce-transfar  inspection  and 
conference  and  Declaration  of 
Inspection. 

(B)  Lining  up  of  the  cargo  and  vapor- 
control  systems  and  starting  of  hquid 
flow. 

(C)  Connecting  and  disconnecting  of 
cargo  hoses  and  loading  arms. 

(D)  Loading. 


(E)  Hallasting  and  de-ballaating. 

(F)  Discharging. 

(xi)  Disposal  of  boil-off. 

(xii)  Emeigency  procedures. 

(xiii)  Rules  of  the  Coast  Guard 
goveming  operations  in  general  and 
preventioo  of  pollution  in  particular. 

(xiv)  Principles  and  procedures  of 
IGSa. 

(xv)  Tank-cleaning  procedures  and 
precautions. 

(xvi)  Principles  and  procedures  of 
vapor-control  systems. 

(xvii)  Cargo-hazard-informati(m 
systems. 

(i)  A  company  that  offers  approved  DL 
training  for  its  employees  shall  ensure 
discussion  of  the  following  topics 
(further  discussed  in  STCW  Regulation 
V.  Section  A-V/1,  paragr^hs  9  through 
21): 

(1)  Treaties  and  rules. 

(2)  Design  and  equipment 

(3)  Cargo  characteristics. 

TABLE  13.121(f) 


(4)  Ship  operations. 

(5)  Repair  and  maintenance. 

(6)  Eineigency  procediues. 

(j)  A  comptmy  that  offers  ^proved  LG 
training  for  itsemployees  shall  ensure 
discussion  of  the  following  topics 
(further  discussed  in  STCW  Regulation 
V.  Section  A-V/1,  paragraphs  22 
through  34): 

(1)  Treaties  and  rules. 

(2)  Chemistry  and  fbyna. 

(3)  Haakh  hazards. 

(4)  Cargo  containment 

(5)  Pollution. 

(6)  Cargo-handling  systems. 

(7)  Ship  operaticuis. 

(8)  Safisty  practices  and  equipment 

(9)  Emergency  procedures. 

(10)  General  principles  of  cargo 
opetations. 

19.  Table  13.121(F)  is  redesignated 
Table  13.121(f)  and  revised  to  reed  as 
follows: 


Course  topics 


General  charactenstics,  compalibiity.  reaclion,  firefighting  procedures,  and  safely  pfecauHons  for  the  cargoes 
of: 

Buk  liquids  defined  as  Dangerous  Liquids  in  46  CFR  Part  13 

Buk  liquefied  gases  &  their  vapors  defined  as  Liquefied  Gases  In  46  CFR  Part  13 . 

Physical  phenomena  of  liquefied  gas.  Includmg: 

Compression  and  expansion  .....„..„..„.„..„...„................_.........„.................„...............„„„.....„.....„... »»... 

Pdentiai  hazards  of  liquefied  gas,  indudtoig: 

Chemical  snd  physical  properties «..................._.......!._.._......»»...«.........._...».«...»..«........... 

\^Oilw^J84W^  I  ^7l0l9d6il^MlC9    ............................................................................................................................... 

Results  of  gas  release  to  ttie  atmosphere ...» .......«.............«....»..._«.»„..«....„.......»......_«»..._.._.... 

Health  hazards  (skin  contact,  inhalation,  and  ingestkxi) 

Control  of  HamrnabHity  range  with  inert  gas  

Thennat  stress  in  structure  and  piping  of  vessel 
Cargo  systems,  including: 

Principles  of  containment  systems  .......... 

Construdnn,  materials,  coatirtg.  &  insuiathMi  of  cargo  tar*s . 

General  arrangement  of  cargo  tanks „ 

Venting  and  vapor-control  systems _..». »_..._, 

Cargo-handfaig  systems,  inchxing: 

Piping  systems,  valves,  pumps,  and  expansion  ^fslems  .._„, 

Operebng  characteristics  ...................................................... 

Irwirumentation  systems,  IndudHig: 

Cargo  level  indicetors ».«...........„_»...„_..«_ 

Gaa-dotecfing  systems ».. 

Temperature-monitoring  systomB,  cargo 

Tempei'Btuie  monitoring  gygtomi,  hul . 

Automabo-shuktewn  systems .................. 

Auxiliary  systems,  inckxing: 


Valves,  inchxfng: 
Qufck-ctosing  .- 
Reiiiuls  cuiMiul 

n.i  II    iM  nil  1 1 

rneumsDc 
CKceBa  How 


Pressure-vacuum 


Heeiing-systams:  cofiefdams  &  betest  tanks  .....„...._..........._........_........ 

OperaHons  corwtectod  with  the  loedbig  and  dhchaiging  of  cargo,  htdudhig: 

Lining  up  the  cargo  and  vapor-oonlnl  systems _ ~ 

Pre4ransier  inspectiona  artd  compialion  of  the  DedaraHon  of  btspaciion 

I  looking  up  of  cargo  hoaa.  loedkig  arma.  and  groundsig  aiiap . — ...... 

StM«ng  of  HquM  flow 

CiriculiikMi  of  toedkig  I 


I 

X 
X 
X 
X 
X 


X 
X 
X 
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Table  13.121  (f>— Continued 


Course  topics 


Discussion  of  loading  

Ballasting  and  dettallasting  

Topping  otf  of  ttie  cargo  tanks 

Discussion  ot  discharging  

Stripping  of  the  cargo  tanks 

Monitoring  of  transfers  

Gauging  of  cargo  tanks 

Disconnecting  of  cargo  hoses  or  k>ading  arms  .... 
Cargo-tank-cleaning  procedures  arxl  precautkws 
Operating  procedures  and  sequerxie  for: 

Inerting  of  cargo  tanks  and  void  spaces 

Cooktown  and  warmup  of  cargo  tanks  

Gas-freetng - 

Loaded  or  baltasted  voyages 


Testing  of  cargo-tank  atmospheres  tor  oxygen  &  cargo  vapor  „ 

lability  and  stress  consklerabons  connected  with  kMKJing  and  dncharging  ot  cargo 

Loadline.  draft,  and  trim  

Disposal  of  b04l-off.  incHiding: 

System  design 

Safety  features 
Statxiity-tetter  requirements 


Emergency  procedures,  including  notne  to  appropriate  authorities,  for 


Fire 

Ck>iliskxi 

Grounding 

Equipment  laikjre 
Leeks  and  spills  ... 
Structural  failure  .. 


Emergency  dncharge  of  cargo 
Entering  cargo  tanks 


Emergency  shutdown  of  cargo-handhng .„„...^„...«».««......~........ ...._.......»......« 

Emergency  systems  tor  ctosing  cargo  tanks 

Rules  &  regutatnns  (intematkxial  and  Federal,  for  all  tank  vessels)  on  conducting  operattons  and  preventing 


PoHulion  prevention,  irxduding: 

Procedures  to  prevent  air  arxj  water  poflulion 

Measures  to  ta^e  In  event  of  spillage 

Danger  from  drift  of  vapor  ctoud  — 

Tarminotogy  for  tankships  carrying  oil  and  chemtoals  .... 

Terminotogy  tor  tank  barges  carrying  oil  and  cheiTNcals 

Terminotogy  for  tankships  carrying  Kquefied  gases 

Terminotogy  for  tank  bctfges  carrying  Ik^uelied  gases 


X 
X 

X 

X 
X 
X 

X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 

X 
X 
X 


Principles  &  procedures  of  crude-oil  washing  (COW)  systems,  inckjdmg: 

Purpose 

Equipment  and  design  ...„....„„»....«...«. ~ 

\j0^fntl^^^  ^,,,,,,,,,,,,,,,,,,„,,,,,,,.,,,,,,rTT T -— 

Safety  precautions - ~ _...j. 

Maintenance  of  plant  and  equipment 

Principles  &  procedures  of  the  ineri^jas  systems  (IGSs).  inckxSng: 

Purpose  

Equipment  and  design  „._.„„...„...__«_...„...»....._..«.....■...._«....>. 

Operations „.....„.«„.........«..............~...«~ 

galer/ precautions 


Maintenance  of  plant  and  equipment 


PrindplaB  &  procedures  of  vapor-control  systems,  including: 
Purpose — ... — . — ..—... ~. — ... 


Coast  Guard  regulaltons 

Hazards ~.. — „_..-.-.....„™„.™.™— .. 

Active  system  comporwnts  «..«.._.«».„.«..»». — ....»_.. 

Passive  system  components ~ 

Operating  procedures,  including: 

Testing  and  inspection  reqwrements _ 

Pre^ranefer  procedures  ~> 

Cormecano  sequence  ...•*.•■.••...»..•.■•■■•■....••••••.••.....*•»■..*»••••••••• 

Stet-ijp  sequence 

Normal  operations  ........„„._.„„.~..„.........«.....»»..........i...>....... 

Cargo-hazard-infonnatton  systems  

Sale  entry  into  confined  spacer,  ndudtog: 

Testing  tank  atmospheres  for  oxygan  ft  hyftocartxxi  vapors 

DafMUon  and  hazards  of  conlned  i 
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Table  13.121(f)— Continued 


Course  topics 


Cargo  tanks  and  pumprooms „ 

Evaluation  and  assessment  of  risks  and  hazards 

Safety  precautions  and  procedures .. 

Personnel  protective  equipment  (PPE)  and  ctothing 

Maintenance  of  PRE  

Dangers  of  skin  contact 

Inhalatton  of  vapors 

Electricity  and  static  electricity— fiazards  and  precautions _ 

Emergerxry  procedures ....^ „ 

Federal  regulations,  nattonal  standards  &  industry  guidelines _ 

Inspecttons  by  marine  chemists  &  competent  persons,  including  hot-wori(  permits  ft  procedures 
Vessel  response  plans: 

Purpose,  content,  and  tocattonof  informatton  „ 

Procedures  for  notice  and  mitigatton  of  spHls 

Geographic-specific  appendices „ _. 

Vessel-specific  appendtoes _ '. 

Emergency-actton  checklist _ 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 
X 
X 
X 


Column  1— Tankerman-PIC  DL 
Column  2 — TankermarvPIC  (Barge)  DL 
(Doiumn  3— Tankermar>-PIC  LG. 
Column  4— TankermarvPIC  (Barge)  LG. 


Table  13.121(g)  [Amended] 

20.  Amend  Table  13.121(g)  to  read  as 
follows: 

a.  After  the  course  topic  "Definitions 
of  flammability  and  combustibility: 
Flammability"  insert  an  "x"  in  column 
one. 

b.  After  the  course  topic  "Definitions 
of  flammability  and  combustibility: 
Inerting"  remove  the  "x"  in  coliunn 
one. 

c.  After  the  course  topic  "Fire 
PrevMition:  Fire  hazards  of  DL  and  LG" 
insert  an  "x"  in  column  two. 

d.  After  the  course  topic  "Firefighting 
equipment:  Limitations  of  portable  and 
semifKirtable  extinguishers"  insert  an 
"x"  in  column  two. 

e.  After  the  course  topic  "Basic 
firefighting  techniques:  Stopping 
leakage  of  cargo"  insort  an  "x"  in 
column  two. 

f.  After  the  course  topic  "Basic 
firefighting  techniques:  Extinguishing" 
insert  an  "x"  in  column  one. 

g.  After  the  course  topic  "Basic 
firefighting  techniques:  KvtingiiUtijng 


with  portable  units"  insert  an  "x"  into 
column  two. 

h.  After  the  course  topic  "Basic 
firefighting  techniques:  Using  additional 
personnel"  insert  an  "x"  into  column 
two. 

i.  After  the  cotuse  topic  "Use  of 
extinguisher  on:  Flammable  and 
combustible  liquids"  insert  an  "x"  in 
column  two. 

j.  After  the  course  topic  "Use  of 
extinguisher  on:  Manifold-flange  fire" 
insert  an  "x"  in  colunm  two. 

k.  After  the  course  topic  "Use  of 
extinguisher  on:  Drip-pan  fire"  insert  an 
"x"  in  column  two. 

L  After  the  course  topic  "Use  of 
extinguisher  on:  Pump  fire"  insert  an 
"x"  in  colimm  two. 

21.  In  §  13.127,  the  heading  and 
paragraphs  (a)  introductory  text,  and 
(b)(6)  are  revised;  and  paragraph  (b)(9) 
is  added  to  read  as  follows: 


f  13.127 

(a)  A  service  letter  must  be  signed  by 
the  owner,  operator,  master,  or  chief 

TABLE  13.129 


engineer  of  the  vessel  and  must 
specify — 

•        •        *       •       • 

(b)*  •  * 

(6)  Credit  for  a  commencement  of 
loading  accrues  only  if  the  applicant 
participates  in  the  pre-transfer 
inspection,  the  pre-transfar  conference 
including  execution  of  the  Declaration 
of  Inspection,  the  connection  of  cargo 
hoses  or  loading-arms,  the  line-up  of  the 
cargo  system  for  the  loading,  the  start  of 
liquid  flow,  and  the  calciilation  of 
loading-rates,  where  applicable. 

(9)  Personnd  desiring  credit  fDr 
transfers  during  off-duty  hours  may 
satisfy  requirements  of  competence 
through  incremental  training  periods 
that  include  segments  of  ttansfars.  The 
cumulative  nimiber  of  transfars  must 
equal  the  mitiiiniiin  specified  in 
§  13.203(b)  or  13.303^). 

22.  Table  13.129  is  revised  to  read  as 
follows: 


Catagoiy 

Minvnufn 
age 

Phynir^ 
required 

S6fvioo 

Recency 
of senrioe 

Proof  of 
of  service 

CertMnSe 

from  lireAghl- 

iin  course 

11207 

Cargo 
course 

DiflPih 

TankenTiai>-PIC  Suhrwt  B  .. 

Tankarman-PIC  (Barge) 
Subpart  C. 

TanksmarvAssistant  Sub- 
part 0. 

Tankermatvfnginear  Sub- 

^pertE. 

Rosthdod  TsnksrmafvPIC  .. 

r\a«liii  liiiil  TmiJihiib ffy 

IWSUMOu  1  anKOrmOfT-rlV/ 

(Bary). 
RsstodBd  Tankerman-PIC 
(B«ge).  FacMly. 

18;  13.201(a)  „ 

18;  13J01(a) 

18;  13.401(a) 

18;  13.S01(a) 

18;  13.1 11(b) 

18;  13.111(c)  . 

18;  13.111(d)(1)  ... 

Yes;  13.125 

Yes;  13.125 

Yes;  13.125 

Yes;  13.125 

Yes;  13.111(b)  „... 
Yes;  13.111(c)  — 

Yes;  13.111(d)(3) 

13.203 
13.303 

13.403 

13.503 

13.111(b) 
13.111(C) 

13.111(dH4) 

13.123 
13.123 

13.123 

13.123 

13.11104 
13.111(c) 

No 

13406 
13»M> 

13.405 

13.505 

13.111(b) 
13.111(0) 

13.111(dM4) 

13.207 
13.307 

13.407 

13.507 

i3.111(t4 
13.111(c) 

No 

13.200 
13.309 

13.409 

13.509 

No 
No 

No 

13201(g) 
13J01(a) 

13.401(1) 

13.501(0 

13.111(b) 
13.111(4 

1S.111M(5| 

25134  Federal  Reeister  /  Vol.  62.  No.  89  /  Thursday.  May  8.  1997  /  Rules  and  Rwulations 


PMiflnl 


/   Vnl.    fi2.  Nn.   HQ   /  Thiir«Hiiv.   Mnv  ft     KMT    /   Rnloc  »nA   Raoiilatinna 


S!Ct3« 


25134  Federal  Register  /  Vol.  62.  No.  89  /  Thursday.  May  8.  1997  /  Rules  and  Regulations 


Fadanl  ftegislBr  /  Vol.  62.  No.  89  /  Thunday,  May  8.  1997  /  Rules  and  Regulations         25135 


23.  In  §  13.203  the  heading  and 
paragraphs  (a)(1).  (2).  and  (3)  and  (b) 
introductory  text,  are  revised  to  read  as 
follows: 

113.203    BigiMIHy:  ExperiMice. 

•  •        •        •         • 

(a)*  •  ' 

(1)  At  least  90  days  of  service  as  a 
licensed  deck  officer  or  a  licensed 
engineering  ofhcer  on  one  or  more 
tanJuhips  or  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for; 

(2)  At  least  90  days  of  unlicensed  or 
cadet  service  on  deck  or  in  the  engine 
department  on  one  or  more  tankships  or 
self-propelled  tank  vessels  certified  to 
carry  DL  or  LG  appropriate  to  the 
endorsement  applied  for.  or 

(3)  A  combination  of  the  service  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

(b)  Each  applicant  shall  present 
evidence  of  participation,  under  the 
supervision  of  a  "Tankerman-PIC."  in  at 
least  10  transfers  of  liquid  cargo  in  bulk 
of  the  classification  desired  on 
tankships  or  self-propelled  tank  vessels, 
including  at  least — 

24.  In  §  13.207.  the  heading  is  revised 
to  read  as  follows: 

113.207    EHgMllty:  FIreflglTting  couTM. 

25.  Section  13.209.  is  revised  to  read 
as  follows: 

|13l200    EUgMNty:  Cargo  course. 

Each  applicant  for  an  original 
'Tankerman-PIC"  endorsement  shall 
present  a  certificate  of  completion  from 
a  course  in  DL  or  LG  appropriate  for 
tankships  and  for  the  endorsement 
applied  for,  and  approved  by  the 
Commandant  The  date  of  the  certificate 
may  not  be  more  than  5  years  earlier 
than  the  date  of  application. 

26.  In  &  13.303  the  heading, 
paiagraphs  (a)  (1)  and  (b).  introductory 
text  are  revised  to  read  as  follows: 

fISJOS    BigiWNtr  Experianoe. 

•  •        •        •        • 

(a)*  •  • 

(1)  At  least  60  days  of  service, 
whether  by  shore-based  or  by  vessel- 
hosed  personnel,  on  one  or  more  tank 
vessels  certified  to  carry  DL  or  LG 
appropriate  to  the  endorsement  applied 
for;  or 


(b)  Participation,  under  the 
supervision  of  a  "Tankerman-PIC"  or 
"Tankerman-PIC  (Barge),"  in  at  least  10 
transfers  of  liquid  cargo  in  bulk  of  the 
classification  desired  on  any  tank 
vessel,  including  at  least — 


27.  Section  13.305  is  revised  to  read 
as  follows: 

§  13.305    Proof  of  service  for  "Tankerman- 
PIC  (Barge)"  endorsement 

Service  must  be  proved  by  a  letter  on 
company  letterhead  from  the  owner  or 
operator  of  a  terminal;  the  owner  or 
operator  of  a  tank  barge;  the  owner, 
operator,  or  master  of  a  tank  vessel;  or 
the  employer  of  shore-based  tankermen. 
The  letter  must  contain  the  information 
required  by  §  13.127(a),  excluding 
paragraph  (a)(3)(vii). 

28.  In  §  13.307,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows:  * 

S  13.307    EligiMllty:  FirefightJng  course. 

(a)  A  course  in  shipboard  flrefighting, 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO's  Resolution  A.437  (XI), 
"Training  of  Crews  in  Fire  Fighting," 
completed  5  years  or  less  before  the  date 
of  application  for  the  endorsement, 
unless  he  or  she  has  previously 
submitted  such  a  certificate  for  a  license 
or  a  tankerman  endorsement;  or 

•  •        •        *        • 

29.  Section  13.309,  is  revised  to  read 
as  follows: 

113.300    EUgMNty:  Cargo  courss. 

Each  applicant  for  an  original 
"Tankerman-PIC  (Barge)"  endorsement 
shall  present  a  certificate  of  completion 
from  a  course  in  DL  or  LG  appropriate 
for  tank  barges  and  for  Tankerman-PIC 
or  Tankerman-PIC  (Barge),  and 
approved  by  the  Conunandant.  The  date 
of  the  certificate  may  not  be  more  than 
5  years  earlier  than  the  date  of 
application. 

f13w401    [Amends^ 

30.  hi  §  13.401.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

•  •        •        •        • 

(e)(1)*  *  • 

(2)  Present  evidence  of  service  on 
tankships  or  self-propelled  tank  vessels 
in  accordance  with  §  13.403;  and 

•  •        *        •        • 

31.  In  §  13.403,  the  heading  and 
paragraph  (aHl)  are  revised  to  read  as 
follows: 

{13.403    BtgiMHty:  Experience. 

(a)*  *  • 
.  (1)  Evidence  of  at  least  90  days  of 
deck  service  on  tankships  or  self- 
propelled  tank  vessels  certified  to  cany 
DL  or  LG  appropriate  to  the 
endorsement  applied  for,  or 

•  •        •        •        • 

32.  In  §  13.405,  paragraphs  (a) 
introductory  text,  (aK2),  and  (b)(2). 


introductory  text  are  revised  to  read  as 
follows: 

{ 13.405    Proof  of  Service  for  "Tanliennan- 
Assistanf' endorsement 

(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  bom  the  owner, 
operator,  or  master  of  a  tankship  or  self- 
propelled  tank  vessel.  The  letter  must 
specify — 

•  •        •        •        « 

(2)  The  number  of  days  of  deck 
service  the  applicant  accumulated  on 
the  tankship  or  self-propelled  tank 
vessel;  and 

•  •         •        •        • 

(b)*  •  • 

(2)  A  letter  on  company  letterhead 
from  the  owner,  operator,  or  master  of 
one  of  the  tankships  or  self-propelled 
tank  vessel  stating  that  he  or  she  has 
demonstrated — 


33.  In  §  13.407,  the  heading  is  revised 
to  read  as  follows: 

{13.407    EligiMUty:  FirefigMing  courss. 

34.  Section  13.409.  is  revised  to  read 
as  follows: 


{13.400    EligibilHy:  Cargo  ( 

Each  applicant  for  an  original 
"Tankerman-Assistant"  endorsement 
who  has  not  presented  the  required 
service  on  tankships  or  self-propelled 
tank  vessels  shall  present  a  certificate  of 
completion  from  a  coiuse  for 
Familiarization  with  DL  or  LG 
Tankships  or  frt>m  a  tanker- 
familiarization  course  appropriate  to  the 
endorsement  applied  for,  and  approved 
by  the  Commandant.  The  date  of  the 
certificate  may  not  be  more  than  5  years 
earlier  than  the  date  of  application. 

35.  In  §  13.501.  paragraph  (d)  is 
revised  to  read  as  follows: 
•        •        •        •        • 

(d)  Present  evidence  of  service  on 
tankships  and  self-propelled  tank 
vessels  in  accordance  with  §  13.503; 


36.  In  §  13.503.  the  heading, 
paragraphs  (a)  (1).  (2).  and  (3)  and  (b) 
are  revised  to  read  as  follows: 

{13.503    Eligibimy:  Experienos. 

(a)*  •  • 

(1)  90  days  of  service  as  a  licensed 
engineering  officer  of  tankships  or  self- 
propelled  tank  vessels  certified  to  carry 
DL  or  LG  appropriate  to  the 
endorsement  applied  for; 

(2)  90  days  of  unlicensed  or  cadet 
service  in  the  engine  department  on 
tankships  or  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for;  or 


(3)  A  combiBation  of  the  service  in 
pfuasraphs  (a)  (1)  and  (2)  of  this  sectioiL 

(bjEach  applicant  already  holding  an 
MMD  endorsed  as  TankermanrEngineer 
for  DL  and  seeking  one  for  LG,  or  the 
converse,  shall  prove  at  least  half  the 
service  required  by  paragraph  (a)  of  this 
section. 

37.  In  §  13.505,  paragraphs  (a) 
introductory  text,  (a)(2),  md  (b)  are 
revised  to  read  as  follows: 

{ 13.506    Proof  of  ssrvice  for  "Tsnhsnnan- 


(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  from  the  owmer, 
operator,  master,  or  chief  engineer  of  a 
tankship  or  self-propelled  tank  vessel. 
The  letter  must  specify — 

(2)  The  number  of  days  of  licensed 
and  imlicensed  service  in  the  engine 
department  on  tankships  or  self- 
propelled  tank  vessels;  or 

(b)  Service  must  be  proved  by 
certificates  of  discharge  from  t^ikships 
or  self-propelled  tank  vessels  with  the 
appropriate  classification  of  cargo  (DL, 
LG,  or  both). 

38.  In  §  13.507,  the  heading  is  revised 
to  read  as  follows: 

{13.507    BlgiMiny:  FirefigMing  course. 

•        •        •        •        • 

39.  Section  13.509,  is  revised  to  read 
as  follows: 

{13.500    ENgibMlty:  Cargo  course. 

Each  applicant  for  an  original 
"Tankerman-Enginea"  endorsement 
shall  present  a  certificate  of  completion 
from  a  course  in  DL  or  LG,  appropriate 
for  tankships  and  the  endorsement 
applied  for,  approved  by  the 
Commandant.  The  date  of  the  certificate 
may  not  be  more  than  5  years  earlier 
than  the  date  of  application. 

PART  15— MANNINQ  REQUfRBIBfTS 

40.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

ABlborily:  46  U.S.C.  3703, 8105;  49  CFR 
1.46. 

41.  hi  §  15.301  the  follo%ving 
definition  is  added  in  alphabetical  order 
to  paragraph  (a)  to  read  as  follows: 

{15.301    DelMtions  of  terms  used  in  this 


(s) 


Directly  supervised  means  being  in 
the  direct  line  of  sight  of  the  person  in 
charge  or  maintaining  direct,  two-way 
communications  by  a  convenient, 
reliable  means,  such  as  a  predetermined 
working  frequency  over  a  hand-held 
radio. 


42.  In  §  15.860  a  new  paragraph  (h)  is 
added  to  read  as  follows: 


{15J60 


(h)  Because  STCW  does  not  recognize 
restricted  Tankerman-PIC 
endorsements,  persons  may  act  under 
these  only  aboard  vessels  conducti&g 
business  inside  the  Bo6ndary  Line. 


Table  15.880(aNl)  [Amended] 

43.  hi  Table  15.860(a)(1)  und»  "Tank 
vessels"  remove  the  phrase  'Tank  Baige 
Certified  for  Voyages  Be)rond  Boundary 
Line"  and  add,  in  its  place,  the  phrase 
"Tank  Barge." 

PART  30-QENERAL  PROVISIONS 

44.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Aothoiily:  46  U.S.C  2103.  3306.  3703;  49 
U.S.C  5103. 5106: 49  CFR  1.45. 1.46.  Sectioa 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C  3507;  Section  30.01-5  also  issued 
under  the  authority  of  Sec.  4109,  Pub.  L. 
101-380, 104  SUt  515. 

45.  Section  30.10-62  is  added  to  read 
as  follows: 


{3ai0-62 
ALL 


SeH-prepeHedtanti 


Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 

46.  Section  30.10-65  is  revised  to  read 
as  follows: 

{30.10-65    TanklMrge— B/ALL 

The  term  tank  barge  means  a  non-self- 
propelled  tank  vessel. 

47.  Section  30.10-67  is  revised  to  reed 
as  follows: 

{30.10-67    TanksMp— T/ALL. 

The  term  tankship  means  a  self- 
propelled  tank  vessel  constructed  or 
adapted  primarily  to  carry  oil  or 
hazardous  material  in  bulk  in  the  cargo 
spaces. 

48.  Section  30.10-69  is  revised  to  read 
as  follows: 


{30i10-«   Tank  vessel— TB/ALL 

The  term  tank  vessel  means  a  vessel 
that  is  constructed  or  adapted  to  cany, 
or  that  carries,  oil  or  hazardous  material 
in  bulk  as  cargo  or  cargo  residue,  and 
that— 

(a)  Is  a  vessel  of  the  United  States; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jiuisdiction  of  the  United  States. 

PART  35— OPERATIONS 

49.  The  authority  dtatfon  for  part  35 
continues  to  reed  as  follows: 


Aeiharftjr:  33  U.S.C  1321(i);  46  U.S.C 
3306.  703. 6101;  49  U.S.C  5103.  5106;  E.O. 
12234,  45  FR  58801.  3  CFR  1980  Comp.,  p. 
277;  E.O.  12777.  56  FR  54757,  3  CFR  1991 
Comp..  p.  351;  49  CFR  1.46. 

50.  hi  §  35.35-30  the  heading  and 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

{  36.36-30  "Dedsralion    of  Inspsetiorr  for 
fnksimli    T»ALL. 

(a)  After  an  inspection  under  §  35.35- 
20,  but  before  a  transfer  of  cargo,  foel 
oil.  or  bunkers  may  commence  as 
described  in  this  section  and  33  CFR 
156.120  and  156.150,  the  pnson  in 
charge  of  the  transfsr  shall  prepare,  in 
duplicate,  a  Declaration  of  InspectioiL 
The  original  must  be  kept  aboard  the 
vessel,  and  the  duplicate  provided  to 
the  terminal  supervisor  or  that  persoa's 
representative.  The  supervisor  or  the 
representative  may,  upon  demand, 
inspect  the  v^oel  to  determine  whether 
its  condition  is  as  stated  on  the 
Declaration  of  Inspection. 

(b)  The  Declaration  of  Inspection  may 
be  in  any  form,  but  must  contain  at 
least* 


51.  In  §35.35-35  the  introductory  text 
is  revised;  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


{36.35-36    Dudeeof 
r— TBfALL. 


person  in  cnargs  of 


The  person  in  charge  at  the  transfer  of 
liquid  cargo  in  bulk,  foel  oil  in  bulk,  or 
bunkers  in  bulk  shall  control  the 
transfer  as  follows: 

(f)  Comply  with  33  CFR  156.120  snd 
156.150. 

PART  98— SPECIAL  CONSTRUCTION. 
ARRANQBIKNT,  AND  OTHER 
PROVISIONS  FOR  CERTAM 
DANGEROUS  CARGOES  IN  BULK 

52.  The  suthority  dtstion  for  psrt  08 
continues  to  read  as  follows: 

Aalhsfily:  33  U.S.C  1903;  46  U.S.C  3306, 
3703:  49  U.S.C  App.  1804;  E.0. 12234. 45  FR 
58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

53.  In  §98.30-17  paragraph  (bX3)  is 
removed;  and  paragraph  (b)(2)  is  revised 
to  read  as  follows: 


{M.30-17 


tb)*  •   • 

(2)  On  a  self-i»opelled  tsnk  vessel,  or 
on  8  tankship,  canying  oil  or  hasardous 
material  in  bulk,  hold  a  valid  licoise  or 
certificate  authorizing  service  as  a 
master,  mate,  pilot,  engineer,  or  operator 
aboard  that  vessel,  and  a  Tankerman- 
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PIC  or  a  restricted  Tankennan  (PIC) 
endorsement  on  his  or  her  MMD. 

PART  105— COMMERCIAL  FISHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

54.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321());  46  U.S.C. 
3306.  3703,  4502:  49  U.S.C.  App.  1804;  E.O.- 
11735,  38  FR  21243.  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

55.  In  §  105.90-1  paragraph  (bK3)  is 
revised  to  read  as  follows: 

f  10S.90-1    Existing  commercial  fishing 
veeeels  dispensing  petroleum  products. 

•        •        •        •        • 

(b)*  •  ' 

(3)  All  conunercial  fishing  vessels 
must  comply  with  the  applicable 
requirements  in  subparts  105.15 
(Inspection  Required),  105.35  (Fire 
Extinguishing  Equipment),  and  105.45 
(Special  Operating  Requirements). 

Dated:  April  25. 1997. 
J.C  Card. 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-11779  Filed  5-7-97;  8:45  am] 
i  COM  4tl0-l4-r 


POSTAL  SERVICE 

3BCFRPwt20 

AnMftdRMnt  to  Intarim  Ruto  for  Global 
Unkto. 


AOatCY:  Postal  Service. 

ACTION:  Amendment  to  interim  rule 

with  request  for  comments. 


r:  The  Postal  Sovice  is 
amanHing  the  interim  rule  on  Global 
Package  Link  to  Japan  to  change  the 
offuing  of  three  levels  of  service  to  two 
levels  of  smvice.  The  discount  rate 
structure  currently  offered  to  Japan  will 
be  adjusted  and  the  name  for  Express 
Service  wrill  be  changed  to  Premium 
service.  Additionally,  insurance  for  the 
Standard  service  will  no  longer  be 
available. 

DATES:  The  interim  regulations  take 
effsct  as  of  12:01  a.m.  on  June  8.  1997. 
Comments  must  be  received  on  or 
before  June  8, 1997. 
APOnCTICI  Written  comments  should 
be  mailed  or  delivered  to  International 
Business  Unit,  U.S.  Postal  Service,  475 
L'Enlant  Plaza  SW,  Room  370-IBU, 
Washington.  DC  20260-6500.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocop)ring 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson  at  the  above  address. 
Telephone  (202)  268-5731. 
SUPPLEMENTARY  INFORMATION:  In  late 
1994,  international  Package 
Consignment  Service,  later  renamed 
Global  Package  Link  (GPL),  was 
introduced  to  Japan  (59  FR  65961. 
December  22, 1994).  Rates  hav^ 
remained  constant  since  the  inception 
of  GPL  and  now  must  be  adjusted 
slightly  to  reflect  changes  in  cost  and 
market  conditions.  Additionally, 
volume  discounts  will  be  changed  from 
a  progressive  discount  after  100,000 
packages  mailed  annually  to  a  straight 
3%  discount  for  all  packages  over 
100,000  mailed  annually.  This  makes  it 
consistent  with  the  voliune  discoimt 
structure  available  to  most  other  GPL 
destination  countries. 

The  GPL  service  offerings  to  Japan: 
Express,  Standard,  and  Economy  will  be 
reduced  to  two  options.  Express  service 
will  remain  as  is,  except  it  will  now  be 
called  Premium  service,  and  the 
Standard  and  Economy  services  will  be 
merged  into  a  new  Standard  level  of 
service.  We  believe  this  change  will 
more  accurately  reflect  the  service  levels 
the  customers  actually  receive.  In 
addition,  there  will  no  longer  be  an 
insurance  option  for  the  new  Standard 
service.  Customers  desiring  insurance 
may  choose  Premium  service,  which 
includes  insurance  at  no  additional 
charge. 

List  of  Subjects  in  39  CFK  Part  20 

International  postal  service.  Foreign 
relations. 

The  Postal  Service  adopts  the 
following  interim  amendment  to  the 
International  Mail  Manual,  which  ii 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

PART  20-(AMENDEDl 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

AaAaritr-  ^  U.S.C  552(s);  39  U.S.C  401, 
404,  407, 408. 

2.  Effective  June  8, 1997,  subchapter 
620  of  the  International  Mail  Manual 
Issue  17  is  amended  as  follows: 

6    Special  Proyrams 
620    Global  Package  Link 

623.3    Size  and  Weight  Limits 

The  weight  limits  for  Global  Package 
Link  service  are  70  pounds  for  Chile  and 


Germany;  66  pounds  for  Brazil,  Canada, 
and  the  United  Kingdom;  and  44 
pounds  for  Japan. 

The  maximum  length  of  GPL  packages 
is  60  inches  and  the  maximum  length 
and  girth  combined  is  108  inches  with 
exceptions:  maximum  size  for  Germany 
is  length  47  inches,  height  23  inches, 
width  23  inches.  Japan  standard 
{Mckages  less  than  one  pound, 
maximum  length  is  24  inches;  height, 
depth,  and  length  combined  maximum 
is  36  inches.  All  packages  must  be  large 
enough  to  accommodate  the  necessary 
labels  and  customs  forms  on  the  address 
side. 

623.4    Postage 


623.44    Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-pound  increments,  for 
the  first  100,000  packages  mailed  by  the 
customer  during  a  12-month  period. 

Rate  Reductions 


Nunit>erof 
padtages 


Up  to  100.000 
OverlOO.OOO 


Percent  discount 


Base  Rate. 

3%  off  base  rates  (except 
Germany  and  U.K.:  Ger- 
many, no  discount;  U.K., 
2%). 


626    Services  Available 


626.1     DeUvery  Options 

Delivery  options  vary  according  to 
destination  country  as  set  forth  below. 


626.13    Economy  Service 

Economy  service  is  available  to  the 
United  Kingdom.  Packages  sent  through 
Economy  service  are  transported  to  the 
destination  country  by  air  for  delivery. 
Tracking  is  available  through  the  hand- 
over to  the  global  partner  in  the  United 
Kingdom. 
•        *        •        •        • 

626.3    Insurance  and  Indemnity 


626.32    Standard  Service 
626.321     Canada 

Packages  sent  through  Standard 
service  and  Ground  Gateway  Service  to 
Canada  are  insured  for  the  declared 
value,  up  to  $100  Canadian.  Standard 
service  packages  are  not  insured  against 
delay  in  delivery.  Neither  indemnity 


payments  nor  postage  refunds  will  be 
made  in  the  event  of  delay. 


626.33    Economy  Service 

(Delete  626.331,  Japan,  and  renumber 
626.332,  UK,  as  626.331.) 


626.331     United  Kingdom 

Packages  sent  throiigh  Economy 
service  to  the  United  Kingdom  may  be 
insured  at  an  additional  cost  (see  320). 
Economy  service  packages  are  not 
insured  against  delay  in  delivery. 
Neither  indemnity  payments  nor 


postage  refunds  will  be  made  in  the 
event  of  delay. 


Japan  Country  Page 

[Add  the  following  information  about 
GPL:] 


1  .. 

2.. 

3.. 

4.. 

5.. 

6.. 

7.. 

8.. 

9.. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20. 

21  . 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31  . 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41  . 

42. 

43. 


Global  Package  Link  to  Japan  Rates  Chart 


Weight 
not  over 
(pounds) 


Premium 
(doNars) 


14.50 

16.50 

19.00 

21.50 

24.00 

27.00 

29.50 

32.00 

34.50 

37.00 

39.50 

42.00 

44.50 

47.00 

49.50 

52.00 

54.50 

57.00 

59.50 

62.00 

64.50 

67.00 

69.50 

72.00 

74.50 

77.W 

79.50 

82.00 

84.50 

87.00 

89.50 

92.00 

94.50 

97.x 

99.50 

102.00 

104.50 

107.00 

109.S0 

112.00 

114.50 

117.00 

119.50 

122.00 


Stmted 
(doliars) 


5.50 
8.50 
13.00 
16.50 
22.00 
25.00 


Discounts  lor  GPL  sen/ice  to  Japan  are  3%  off  the  base  rales  lor  those  packages  sent  over  100,000  during  a  12-monlh  period. 


Returns 
(doaars) 


7.20 

9.80 

12.40 

15.00 

17.60 

20.20 

22.80 

25.40 

28.00 

30.60 

33.20 

35.80 

38.40 

41.00 

43.70 

48.00 

50.70 

53.50 

56.20 

58.90 

63.90 

66.70 

69.50 

72.30 

75.10 

77.90 

80.70 

83.50 

86.30 

89.10 

91.90 

94.70 

97.50 

100.40 

103.20 

106.00 

108.80 

111.60 

114.40 

117.20 

120.00 

122.80 

125.60 

126.40 
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Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

|FR  Doc.  97-12018  Filed  5-7-97;  8:45  am) 

aiUJNQ  CODE  7710-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

(Docket  No.  960605216-7090-05;  I.D. 
0410970] 

RIN0648-AH06 

Fisheries  of  ttie  Northeastern  United 
States;  Technical  Amendment  for  ttie 
Black  Sea  Bass  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
correct  and  clariiy  a  section  of  the 
regulations  implementing  gear 
restrictions  in  the  black  sea  bass  fishery, 
which  were  implemented  as  a  result  of 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries  (FMP). 
EFFECTIVE  DATE:  May  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Hartley,  Fishery  Management 
Specialist.  508-281-9226. 
SUPPLEMBfTARY  INFORMATION:  The  final 
rule  implementing  Amendment  9  to  the 
FMP  was  published  on  November  15, 
1996  (61  FR  58461).  Among  other 
management  measures  implemented  for 
the  black  sea  bass  fishery,  the  final  rule 
implemented  gear  restrictions  for 
industry  members  who  fish  with  pot 
and  trap  gear.  After  publication  of  the 
final  rule,  Mid-Atlantic  Fishery 
Management  Council  (Council)  staff  and 
industry  members  contacted  NMFS  to 
state  that  several  provisioiu  in  the 
regulations  implementing  the  pot  and 
trap  restrictions  did  not  accurately 
reflect  the  measures  specified  in 
Amendment  9  and,  as  written,  were 
unworkable. 

The  amendment  includes  a  provision 
that  pots  and  traps  used  in  the  black  sea 
bass  fishery  must  contain  a  minimum 
escape  vent  of  one  of  the  following 
dimensions:  1.125  inches  (2.86  cm)  by 
5.75  inches  (14.61  cm);  or  a  circular 
vent  2  inches  (5.08  cm)  in  diameter,  or 
a  square  vent  with  sides  of  1.5  inches 


(3.81  cm),  inside  measure.  Amendment 
9  allows  that  pots  and  traps  constructed 
of  wooden  laths  may  comply  with  this 
requirement  by  having  one  set  of  laths 
spaced  at  least  1.125  inches  (2.86  cm) 
apart  in  the  parlor  portion  of  the  trap. 
The  regulatory  language  in  the  final  rule 
did  not  stipulate  that  the  lath  spacing  is 
an  option  that  would  satisfy  the  escape 
vent  requirement  in  wooden  traps. 

Amendment  9  also  contains  a 
requirement  that  black  sea  bass  pots  or 
traps  must  have  a  rectangular  opening 
that  measures  at  least  3.0  inches  (7.62 
cm)  by  6.0  inches  (15.24  cm)  covered  by 
a  panel  affixed  with  degradable 
fasteners  (a  ghost  panel).  The  regulatory 
text  describing  this  requirement  is 
confusing  and  has  been  reorganized. 

These  modifications  will  make  the 
trap  and  pot  gear  requirements  for  the 
black  sea  bass  fishery  consistent  with 
the  Council's  intent  as  stated  in 
Amendment  9. 

Classification 

Because  this  rule  only  corrects  and 
clarifies  an  existing  set  of  regulations  for 
which  full  prior  notice  and  opportunity 
for  comment  were  provided  under  5 
U.S.C.  553(b)(B),  it  is  unnecessary  to 
provide  such  procedures  for  this  rule. 
Because  this  rule  imposes  no  new 
requirements  on  anyone  subject  to  these 
regulations  and  relieves  a  restriction,  it 
is  not  subject  to  the  30-day  delay  in 
effective  date  provisions  of  5  U.S.C. 
553(d). 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

List  of  SnbyectB  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  1,1997. 
Nancy  Foaier. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-FlSHERIES  OF  THE 
NORTHEASTERN  UNITEO  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Anthority:  16  U.S.C.  1801  e(  seq. 

2.  In  $648,144.  paragraph  (b)  is 
revised  to  read  as  follows: 


f648.144 


tmMtMon*. 


(b)  Pot  and  trap  gear  restrictions--{l) 
Gear  marking.  The  owner  of  a  vessel 
issued  a  black  sea  bass  moratorium 
permit  must  mark  all  black  sea  bass  pots 
or  traps  with  the  vessel's  USOG 


documentation  number  or  state 
registration  number. 

(2)  Escape  vents.  All  black  sea  bass 
traps  or  pots  must  have  an  escape  vent 
placed  in  a  lower  comer  of  the  parlor 
portion  of  the  pot  or  trap  which 
complies  with^e  of  the  following 
minimum  sizes:  1.125  inches  (2.86  cm) 
by  5.75  inches  (14.61  cm);  or  a  circular 
vent  2  inches  (5.08  cm)  in  diameter;  or 
a  square  vent  with  sides  of  1.5  inches 
(3.81  cm),  inside  measure;  however, 
black  sea  bass  traps  or  pots  constructed 
of  wooden  laths  may  instead  have  an 
escape  vent  constructed  by  leaving  a 
space  of  at  least  1.125  inches  (2.86  cm) 
between  one  set  of  laths  in  the  parlor 
portion  of  the  trap.  The  dimensions  for 
escape  vents  and  lath  spacing  may  be 
adjusted  pursuant  to  the  procedures  in 
§648.140. 

(3)  Ghost  panel.  Black  sea  bass  traps 
or  pots  must  contain  a  ghost  panel 
affixed  to  the  trap  or  pot  with 
degradable  fasteners  and  hinges.  The 
opening  to  be  covered  by  the  ghost 
panel  must  measure  at  least  3.0  inches 
(7.62  cm)  by  6.0  inches  (15.24  cm).  The 
ghost  panel  must  be  affixed  to  the  pot 
or  trap  with  hinges  and  fasteners  made 
of  one  of  the  following  degradable 
materials: 

(i)  Untreated  hemp,  jute,  or  cotton 
string  of  3/16  inches  (4.8  mm)  diameter 
or  smaller;  or 

(ii)  Magnesium  alloy,  timed  fioat 
releases  (pop-up  devices)  or  similar 
magnesium  alloy  fasteners;  or 

(iii)  Ungalvanized  or  uncoated  iron 
wire  of  0.094  inches  (2.4  mm)  diameter 
or  smaller. 

|FR  Doc.  97-11837  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  9611263»4-70eS-02.  LO. 
<*30597A] 

Fisheries  of  tlie  Economic  Exciushw 
Zone  Off  Alaska;  Shallow-Water 
Species  Fishery  by  Vessels  Using 
Trawl  Gear  In  the  Gulf  of  Alaska 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


(GOA),  except  for  vessels  fishing  br 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  Tlds  action  is 
necessary  because  the  second  seasonal 
bycat(±  allowance  of  Pacific  halibut 
apportioned  to  the  shallow-water 
species  fishery  in  the  GOA  has  been 
caught 

BTECnVE  DATO:  1200  hrs,  Alaska  local 
time  (A.LL).  May  6, 1997,  until  1200 
Iks,  A.I.L.  July  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUmXMBITARV  WTORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  manned  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  autlKHity  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§  679.21(d}(3MiiiKA),  was  established  by 


the  Final  1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179. 
February  24, 1997).  For  the  second 
season,  the  period  April  1, 1997  through 
June  30, 1997,  the  bycatch  mortality 
allowance  is  100  mt 

In  accofdance  with  S679.21(dH7Xi), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  1997  Pacific 
lii^but  bycatch  mortality  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  has  been 
caught  Consequendy,  NMFS  is 
prohibiting  directed  fishing  for  the 
shallow-water  species  fishery  by  vessels 
using  ttawl  gear  in  the  GOA,  except  for 
vessels  fishing  for  pollock  using  pelagic 
trawl  gear  in  those  portions  of  die  GOA 
open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  shallow-water  species 
fishery  are:  Pollock,  Pacific  cod, 
shallow-water  flatfish,  flathead  sole, 
Atka  madcerel,  and  "other  species". 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
ftom  the  fishery.  It  must  be 


implemmted  immediately  in  order  to 
prevent  oveiiurvesting  the  second 
seasonal  bycatch  allowance  of  Pacific 
halibut  appcHtioned  to  the  shallow- 
water  species  fishery  in  the  GOA.  A 
delay  in  the  eSiactive  date  is 
impracticable  and  contrary  to  the  public 
interest  The  fleet  has  already  taken  the 
second  seasonal  bycatch  allowance  of 
Pacific  halibut  Further  delay  would 
oidy  result  in  ovm-harvest,  which  would 
disrupt  the  FMFs  objective  of 
apportioning  Pacific  halibut  bycatch 
allowances  throughout  the  year.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C  553(d),  a  delay  in  Uie  affective 
date  is  hereby  waived. 

n— wfifatifiii 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

AaAortty:  16  U.S.C  1801  at  nq. 
Dated:  May  5, 1997. 
Gary  Malloclk. 

DinctoT.  Office  of  Sustainable  Fidwries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-12007  FUad  5-5-47;  1:50  pm) 
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NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturuty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
njtes. 


NORTHEAST  DAIRY  COMPACT 


7  CFR  Chapter  Xm 

Compact  Over  Order  Price  Regulation; 
Correction 

AOBKTt:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule  and 
required  finriings  of  £act  published  by 
the  Northeast  Dairy  Compact  on  April 
28, 1997,  62  FR  23032.  The  rule 
proposed  a  Compact  over-order  price  for 
Class  I  milk  in  the  six  New  England 
States  for  a  six  month  period. 
DATES:  Comments  must  be  received  by 
May  12, 1997. 

AOORESSES:  Comments  should  be 
siibmitted  to  the  Northeast  Dairy 
Compact  Commission.  43  State  Street, 
P.O.  Box  1058.  Montpeher,  VT  05601. 
FOR  FURTMER  MFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director. 
Northeast  Dairy  Compact  Commission, 
at  the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  fiacsimile  at  (802) 
229-2028. 

SUPPLBOfTARY  WTOfWIATION:  As 
published  the  proposed  rule  and 
statement  of  required  findings  of  fact 
published  on  April  28. 1997,  62  FR 
23032  contain  errors  which  may  prove 
to  be  misleading  and  are  in  neml  of 
clarification.  Accordingly  the  proposed 
rule  and  statement  of  required  findings 
of  £M:t  are  corrected  as  follows: 

1.  Footnote  2  on  page  23033  in  the 
second  column  is  corrected  to  read  "61 
FR  65604  (December  13, 1996)." 

2.  Footaote  16  on  page  23034.  in  the 
second  colunm,  the  sentence  beginning, 
"As  described  at  footnote  3"  is  corrected 
to  read.  "As  described  in  text 
accompanying  footnote  3,  the 
Commission  has  noted  the  difBculties 
and  diversity  of  available  cost  of 
production  analysis  and  has  concluded 
that  it  should  initiate  a  regional  cost  of 
production  study  by  the  dose  of  the 
regulation  adopted  under  this  rule." 


3.  Subsection  (3)  on  page  23035  in  the 
second  column,  first  paragraph,  line  10, 
the  word  "insufficiency"  is  corrected  to 
read  "instability". 

4.  Subsection  (3)  on  page  23035  in  the 
second  column,  second  paragraph,  line 
10,  the  sentence  which  begins  "The  base 
scenario  is  premised  upon  *   *  ""is 
corrected  to  read  "The  base  scenario  is 
premised  upon  a  Class  I  price  trajectory 
beginning  at  $16.17  per  hundredweight 
at  Zone  21  and  a  blend  price  of  S14.70 
per  hundredweight." 

5.  Footnote  42  on  page  23036,  second 
column  is  corrected  to  read, 
"Submission  by  William  Zweigbaum,  U- 
NH  Extension.  3/31/97  AC." 

6.  Subsection  (5)  on  page  23036,  third 
column,  the  last  paragraph,  line  3,  the 
figure  "$7.17"  is  corrected  to  read 
"$17.17." 

7.  Subsection  (5)  on  page  23037,  first 
column,  fourth  paragraph,  the 
comments  of  Wayne  Bissonette  should 
be  cited  to  W/C  192  (Bissonette). 

8.  Footnote  66  on  page  23041.  column 

2  is  corrected  to  read  62  FR  12252 
(March  14, 1997).  Section  n  Finding,  on 
page  23042,  Column  2,  the  list  of 
subjects  and  issues  numbered  (1) 
through  (10)  is  corrected  as  follows: 
Subjects  (3)  and  (4)  are  transposed  and 
should  be  inverted.  After  item  (5)  insert 
a  new  item  (6)  as  follows:  (6)  The  price 
needed  to  yield  a  reasonable  rate  of 
return  to  processors  of  fluid  milk 
products.  The  remaining  items  should 
be  renumbered  (7)  through  (14)  in  their 
original  order. 

9.  Footnote  70  on  page  23042,  column 

3  is  corrected  to  read.  See  61  FR  65604 
(December  13. 1996)  and  62  FR  12252 
(March  14. 1997). 

10.  Footnote  77  on  page  23044  the 
name  "De  Guess"  is  corrected  to  read 
"De  Geus." 

11.  Footnote  83  on  page  23045. 
column  2.  is  corrected  to  read.  "See  61 
FR  65604  (December  13. 1996):  62  FR 
12252  (Much  14, 1997). 

12.  Footnote  84  on  page  23045. 
coltunn  3  is  corrected  to  read.  "61  FR. 
65604  (December  13. 1996);  62  FR 
12252  (March  14, 1997). 

13.  Subsection  L.  1  on  page  23049. 
first  column,  second  full  paragraph  at 
line  5,  the  sentence  which  be^ns  "This 
order  found  *  *  •"is  corrected  to  read. 
"This  order  found  that  a  50  mile  shift 
in  the  epi-center  of  the  milk  supply 
causes  a  three  cent  increase  in  milk 
prices." 


14.  Footnote  109  on  page  23053, 
second  column,  line  7.  the  sentence  that 
begins,  "The  Commission  has 
determined"  is  corrected  to  reed,  "The 
Commission  has  determined  that  a 
useful  empirical  record  can  still  be 
developed  in  six  months  •  •  •" 

15.  Footnote  110  on  page  23053.  third 
column,  is  corrected  to  read.  "62  FR 
12252  (March  14. 1997)." 

16.  Footnote  116  on  page  23045,  first 
column  is  corrected  to  read  62  FR  12252 
(March  14. 1997). 

Daniel  Smith. 

Executive  Director. 

(FR  Doc.  97-11963  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  405  and  457 

Apple  Crop  Inaurance  Regulations; 
and  Common  Crop  Inaurance 
Regulations,  Apple  Crop  Inauranoa 
Provisions 

agency:  Federal  Crop  Insurance 

Corporation.  USDA. 

action:  Proposed  rule.  

summary:  The  Federal  Oop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
apples.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insiuance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insiired,  include  the 
current  apple  crop  insurance  regulations 
with  the  Common  Crop  Insurance 
Policy  for  ease  of  use  and  consistency  of 
terms,  and  to  restrict  the  effect  of  the 
current  apple  crop  insurance  regulation 
to  1997  and  prior  crop  years. 
DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
close  of  business  June  9, 1997  and  will 
be  considered  when  the  rule  is  to  be 
made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director.  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation.  United  States  Department 
of  Agriciilture,  9435  Holmes  Road, 
Kansas  Qty.  MO  64131. 


FOR  FURTHER  WTOnMATION  CONTACT:  Gary 
Johnson.  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  Qty.  MO.  address  listed  above, 
telephone  (816)  926-7730. 

SUPPI^MBfTARY  INFORMATION: 

Executive  Order  No.  128S6 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and.  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

P^MrwmiL  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  tmder  OMB  control  number 
0563-0003  through  September  30, 1998. 

Section  7  of  the  1998  Apple  Crop 
Provisions  adds  interplanting  as  an 
insurable  farming  practice  for  apples 
interplanted  with  another  perennial 
crop  as  long  as  the  crop  would  not  be 
adversely  afiiscted.  This  practice  was  not 
insurable  under  the  previous  Apple 
Crop  Insurance  Policy.  Consequently, 
interplanting  information  will  need  to 
be  collected  using  the  FCI-12-P  Pre- 
Acceptance  Perennial  Crop  Inspection 
Report  form  for  approximately  1  percent 
of  the  32  insureds  who  interplant  their 
apple  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops.  Offisring  insurance  for 
this  practice  will  benefit  agriculture 
because,  now  more  perennial  crop 
producers  will  be  covered  by  insurance 
and  less  acreage  will  need  to  be  placed 
into  the  noninsured  crop  disaster 
assistance  program  (NAP).  Section  13  of 
the  1998  Apple  Crop  Provisions  adds 
optional  qiiality  adjustment  for  besh 
fruit  and  processing  apples,  thus 
eliminating  the  Apple  Fresh  Fruit 
Option  Form  and  the  Apple  Sunburn 
Option  Form.  The  incorporation  of  these 
options  reduces  paperwork  more  than 
the  slight  increase  which  will  result 
from  the  interplanting  language  for 
those  few  insureds  who  interplant  their 
apple  crop. 

Tl»  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations: 
Apple  Crop  Insurance  Provisions."  The 
iniformation  to  be  collected  includes  a 


crop  insurance  application  and  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FQC  by  the 
reinsiued  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  apples  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FOC  to  provide  insurance  uid 
reinsurance,  detnmine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1.755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2.676.932 
hours. 

FOC  is  requesting  coixunents  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agmicy.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mininiiga  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agricultiue,  Office  of 
Information  and  Regulatory  Afhirs. 
Office  of  Management  and  Budget, 
Washin^n,  DC  20503. 

OMB  IS  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  r^ulations  between  30  and  60 
days  after  submission  to  OMB. 
Tlierefore.  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affisct  the 
deadline  for  the  public  to  comment  on 
the  prt^xtsed  regulation. 


Unfiuided  Mandataa  Refarai  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  esteblishes  lequiremeots  for 
Fed»al  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  stete,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 


mandates  (imder  die  ragnlatofy 
provisions  of  title  II  of  die  UKOIA)  for 
stete.  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Ordmr  No.  12812 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficimit  federalism  implications  to 
wanant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  stetes  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government 

Regulatory  Flexfliility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintwiTi  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  r^ulation  does  not  alter 
those  requiremente.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
pr^Mued. 

Federal 

This  program  is  listed  in  the  Catalog 
of  Fedual  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Ordw  No. 
12372.  which  require  intergovernmental 
considtetion  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  et  48  FR 
29115,  June  24. 1983. 
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Executive  Order  No.  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

EnviroBiiiental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FOC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section.  7  CFR  457.158, 
Apple  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
apples  found  at  7  CFR  part  405  (Apple 
Crop  Insurance  Regulations).  FQC  also 
proposes  to  amend  7  CFR  part  405  to 
limit  its  effect  to  the  1997  and  prior  crop 
years. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Apple 
Crop  Insurance  Regulations' 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition.  PCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  apples  as 
follows: 

1.  Section  1— Add  definitions  for  the 
terms  "adapted,"  "culls,"  "days." 
"direct  marketing,"  "excessive  sim," 
"FSA,"  "good  fanning  practices." 
"interplanted."  "irrigated  practice." 
"non-contiguous,"  "pound." 
"production  guarantee  (per  acre)." 
"russeting,"  "sunburn."  "ton." 
"USDA."  and  "written  agreement"  for 
clarification.  Remove  the  definitions  for 
"contiguous  land"  for  consistency  with 
other  crop  policies;  "freeze."  "frost." 
and  "frtiit  set  foilure"  because  these 
causes  of  loss  will  be  referred  to  as 
"adverse  weather"  and  "loose  field 
box"  because  it  has  been  changed  to 
"box."  Amend  the  definition  of 
"bushel"  for  clarification. 


2.  Section  2 — Add  a  provision  to 
permit  optional  unit  division  when 
acreage  is  located  in  non-contiguous 
parcels  rather  than  by  contiguous  land 
as  provided  in  the  current  policy.  Also, 
add  a  provision  to  allow  producers  frvm 
all  areas  to  select  optional  units  by 
section,  section  equivalent  or  FSA  Farm 
Serial  Number.  These  changes  were 
made  to  be  consistent  with  other 
pereimial  crops. 

3.  Section  3(a) — Specify  that  an 
insured  may  select  only  one  price 
election  for  all  the  apples  in  the  county 
insiued  under  the  policy,  unless  the 
Special  Provisions  provide  different 
price  elections  by  type,  in  which  case 
the  insured  may  select  one  price 
election  for  each  apple  type  designated 
in  the  Special  Provisions. 

4.  Section  3(b) — Specify  that  the 
insiired  must  report  damage,  removal  of 
trees,  and  change  in  practices  that  may 
reduce  the  expected  yield.  The  insured 
must  also  report,  for  the  first  year  of 
insurance  for  acreage  interplanted  with 
another  perennial  crop  and  anjrtime  the 
planting  pattern  of  such  acreage  is 
changed,  the  age  and  type,  if  applicable, 
of  any  interplanted  crop,  its  planting 
pattern,  and  any  other  information  that 
the  insurer  requests  in  order  to  esteblish 
the  yield  upon  which  the  production 
guarantee  is  based.  If  the  insured  fails  to 
notify  the  insurer  of  fectors  that  may 
reduce  yields  from  previous  levels,  the 
insurer  will  reduce  the  production 
guarantee  at  any  time  the  insurer 
becomes  aware  of  damage,  removal  of 
trees,  or  change  in  practices.  This 
change  will  standardize  these 
provisions  with  those  in  other  perennial 
crop  policies. 

5.  Section  7 — Add  a  provision  making 
apples  interplanted  with  another 
perennial  crop  insurable  unless,  after  an 
inspection,  the  insurer  determines  it 
does  not  meet  the  requirements 
contained  in  the  policy. 

6.  Section  8(a)(1)— Change  the  date 
that  insurance  begins  for  the  year  of 
application.  If  the  application  is 
received  after  November  1 1  but  prior  to 
November  21,  insurance  will  attach  on 
the  10th  day  after  the  insxued's  properly 
completed  application  is  received  in  the 
insurer's  local  office  unless  the  insurer 
inspects  the  acreage  during  the  10  day 
period  and  determines  that  the 
requirements  of  the  insurance  contract 
are  not  met.  These  provisions  were 
modified  to  avoid  interpretation  that 
late-filed  applications  are  allowed  and  a 
thirty  day  period  in  this  situation  is  not 
reasonable.  Ten  days  is  sufficient  for  the 
insurance  provider  to  inspect  the 
condition  of  the  orchard  with  limited 
exposure  for  the  producer. 


7.  Section  8(b)(1)— Clarify  the  date 
coverage  begins  if  the  producer  acquires 
an  insurable  interest  in  any  insurable 
acreage  of  apples  on  or  before  the 
acreage  reporting  date  of  any  crop  year. 
Clarify  that  there  is  no  coverage  for  an 
insurable  interest  acquired  after  the 
acreage  reporting  date. 

8.  Section  8(bK2)— Clarify  that 
insurance  will  be  deemed  to  not  have 
attached  if  the  producer  relinquishes  an 
insurable  interest  in  any  insurable 
acreage  of  apples  on  or  before  the 
acreage  reporting  date  of  any  crop  year 
unless  a  transfer  of  coverage  and  right 
to  an  indemnify  is  completed  and  the 
insurance  provider  is  notified  in  writing  • 
on  or  before  the  acreage  reporting  date. 
The  transferee  must  be  eligible  for  crop 
insurance. 

9.  Section  9(a)(1)— Add  adverse 
weather  conditions  as  a  cause  of  loss. 
Delete  frost,  freeze,  hail,  drought,  wind 
and  fiiiit-set  failure  because  these  are 
included  by  the  term  adverse  weather. 

10.  Section  9(a)  (3)  and  (4)— Clarify 
that  disease  and  insect  infestation  are 
included  causes  of  loss,  but  not  damage 
due  to  insufficient  or  impro{>er 
application  of  disease  or  pest  control 
measures. 

11.  Section  9(a)(9)  and  (b)  (2)  and 
(3) — Add  wildlife  as  a  cause  of  loss 
unless  appropriate  control  measiues 
have  not  been  taken.  Also  specffically 
exclude  from  coverage  inabilify  to 
market  apples  for  any  reason  other  than 
actual  physical  damage  from  an 
insurable  cause  of  loss,  and  mechanical 
damage.  These  changes  were  made  to  be 
consistent  with  other  perennial  crop 
provisions. 

12.  Section  10 — Require  the  producer 
to  give  notice:  (1)  Within  3  days  of  the 
date  harvest  should  have  started  if  the 
crop  will  not  be  harvested;  (2)  at  least 
15  days  before  any  production  from  any 
unit  will  be  sold  by  direct  marketing  so 
an  inspection  can  be  made;  and  (3)  if  the 
crop  has  been  previously  damaged  and 
notice  provided,  at  least  15  days  prior 
to  harvest  as  a  result  of  that  previous 
damage  so  a  preharvest  inspection  can 
be  made  if  the  insured  intends  to  claim 
an  indenmify.  These  changes  will 
incorporate  and  standardize  the  notice 
of  loss  requirements  used  for  other 
perennial  crops. 

13.  Section  12 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contracts 
by  written  agreement  for  some  policies, 
litis  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for.  and  duration 
of.  written  agreements. 


14.  Section  13 — Add  optional  quality 
adjustment  provisions  for  fresh  fruit  and 
processing  apples  to  the  Apple  Crop 
Provisions,  thereby  eliminating 
insured's  paperwork  burden  of 
completing  the  Apple  Fresh  Fruit 
Option  and  the  Apple  Sunburn  Option 
forms.  Also,  add  provision  that  specifies 
these  options  are  not  available  to 
insureds  who  elect  the  Catastrophic 
Risk  Protection  (CAT)  Endorsement 
Also,  increase  the  percentage  of  cull 
production  that  will  be  considered  as 
production  to  coimt  from  15  to  30 
percent  This  change  provides  for  a 
reduced  long  term  loss  ratio  by 
increasing  the  percentage  of  the  cull 
production  as  production  to  count 

List  (tf  Subjects  in  7  CFR  Parts  405  and 
457 

Apple  Crop  insurance,  Apple  crop 
insurance  regulations. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  405  and .457,  as 
follows: 

PART  405-nAPPLE  CROP  INSURANCE 
REGULATIONS  FOR  THE  19M 
THROUGH  THE  1997  CROP  YEARS 

1.  The  authorify  citetion  for  7  CFR 
part  405  is  amended  as  follows: 

Airtharity:  7  U.S.C  1506(1).  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  fortii  above. 

3.  Sub]>art  Heading  "Subpart — 
R^iilations  for  the  1986  through  the 
1997  Crop  Years"  is  removed. 

f  406.7   [Amenrtedl 

4.  Section  405.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

(d)  The  application  for  the  1986  and 
subsequrat  crop  yeen  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37, 400.38).  The  provisions  of  the 
Apple  Insurance  Policy  for  the  1986 
through  1997  crop  years  are  as  follows: 


PART  467— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authorify  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aattori^  7  U.S.C  1506(1).  1506(p). 

5.  Section  457.158  is  added  to  read  i 
follows: 


1487.158   Apple  crop 


The  Apple  Crop  Insurance  Provisions 
for  the  19S8  and  succeeding  crop  years 
are  as  follows: 

FOCpolicifls: 

DEPARTMENT  OF  AOUCULTURE 

Federal  Crop  Insurance  Ctvporation 

Reinsured  policies: 
(Appn^priirte  title  for  insunnoe  provider) 

Both  FQC  and  reinsured  poBcies: 

Apple  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  ($  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  tlie  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definiticms 

Adapted.  (Fw  the  purpose  of  detenninii^ 
varieties  adapted  to  the  area),  varieties  that 
are  recognized  by  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Area  A.  A  geographic  area  that  includes 
Montana,  Wyoming,  Utah.  New  Mexico  and 
all  states  west  thereoL 

Area  B.  A  geographic  area  that  includes  all 
states  not  included  in  Area  A.  except  for 
Colorado. 

Ana  C.  Colorado. 

Bin.  A  container  that  contains  a  ininimiiin 
of  875  pounds  of  apples  or  seme  other 
quantity  designated  in  the  Special 
Provisions. 

Box.  A  container  that  contains  35  pounds 
of  apples  or  some  otbat  quantity  designated 
in  the  Special  Provisions. 

Bus/ie/.  42  poimds  of  apples  in  all  states 
except  Colorado.  In  Colorado,  a  bushel  equals 
40  pounds  of  apples. 

Culls.  Apples  that  bil  to  meet  die 
requirements  of  U.S.  Cider  Grade. 

Days.  Calendar  days. 

Diiect  marketing.  Sale  of  the  insured  crop 
directly  to  consumen  without  the 
intervention  of  an  intermediary  such  as  a 
wdiolesaler,  retailer,  packer,  processor, 
shipper,  or  Iniyer.  Examples  of  direct 
mariceting  include  — lUng  through  an  on-Cum 
or  roadside  stand,  or  a  fiumar's  market,  and 
permitting  the  general  puUic  to  enier  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excessive  sun.  Exposure  of  tmharvested 
apples  to  direct  or  indirect  sunli^t  that 
causes  apples  to  grade  leas  than  U.S.  Fancy 
due  to  sunburn. 

FSA.  The  Fann  Service  Ageqcy,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Good  farming  practices.  The  cultursl 
piactioes  gaaanUy  in  use  in  die  county  fat 
the  crop  to  make  nonDai  piagreu  toward 
raaturi^  and  produce  at  least  the  yield  oaad 
to  detamine  the  productka  guarantee,  and 
are  thoae  leoognisad  by  the  Cooperative  State 
Reaeaich.  Education,  and  Extension  Service 
as  oompatiUe  with  agronomic  and  weather 
conditions  in  the  county. 


Harvest  The  picking  of  matun  marketable 
apples  from  the  trees  or  removing  such 
apples  from  the  ground. 

Interplanted.  Acreage  on  which  two  or 
more  oops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  aitificiaUy  appliaa 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  tiw  quantity  of  water 
needed  to  produce  at  least  the  yield  ueed  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Marketable.  Apple  prodnctian  that  gradee 
U.S.  No.  1,  2,  or  Cider  in  accordance  with  the 
United  States  Standards  te  Giadss  of 
Apples. 

Nbn-cont^guous.  Any  two  or  more  tracts  of 
land  whose  boimdaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
pubUc  or  private  right-of-way,  wraterway.  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Pound.  Sixteen  (16)  ounces  avoirdl^mis. 

Production  guarantee  (per  acre).  The 
quantity  of  apples  (boxes  ortmshels) 
determined  by  multiplying  the  approved     - 
APH  yield  per  acre  by  the  coverage  level 
percentage  you  elect 

Russeting.  A  bnxvnish  roughened  area  on 
the  stuface  of  the  apple. 

Sunburn.  As  deEhnd  in  the  United  States 
Standards  for  Grades  of  Apples. 

Ton.  Two  thousand  (24N)0)  pounds 
avoirdupois. 

USDA.  United  Sutes  Depaitment  of 
Agriculture. 

Written  agreement  A-written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 


2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8). 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
dasdibed  in  this  section. 

(c)  If  you  do  not  comply  fiilly  with  these 
provisions,  we  will  combine  aU  optional 
units  that  are  not  in  compliance  widi  these 
provisions  into  the  basic  unit  bom  wfaicJi 
they  were  foxmed.  We  will  comhine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  tfaaee 
provisitms.  If  bilun  to  comply  with  these 
provisioas  is  determined  to  be  inadvertent 
and  the  optional  units  an  mmhiMBd  into  a 
basic  unit  that  portion  of  the  additiooal 
premium  paid  (at  the  optional  units  that 
have  been  comUned  wUI  be  refunded  to  you 
far  the  units  combined. 

(d)  All  optional  units  you  eetocted  far  the 
CR^  year  must  be  identified  oa  the  ecieage 
report  far  that  crop  year. 

(e)  The  fallowing  requirements  must  be 
met  far  each  optional  unit 

(1)  You  murt  have  records,  wdiich  can  be 
inda^wndently  verified,  of  acreage  and 
prodiiction  for  each  optional  unit  far  at  least 
die  last  crop  year  used  to  determine  your 
production  guarantee: 
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(2)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  sepvate  until  loss  adjustment  is 
completed  by  us;  and 

(3)  Each  optional  imit  must  meet  one  or 
more  of  the  following  criteria  unless 
otherwise  specified  by  written  agreement,  as 
applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable.  each  optional  unit 
must  be  located  in  a  separate  (ana  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  baaed  on  irrigated  acreage  and  non- 
irrigated  acreage  (in  those  counties  where 
"non-irrigated"  practice  is  allowed  in  the 
actuarial  table)  if  both  are  located  in  the  same 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  your 
inigfttion  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  and  you  may  not 
continue  into  non-irrigated  acreage  in  the 
same  rows  or  planting  pattern. 

(iii)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  In  addition  to.  or 
instead  of.  establishing  optional  units  by 
section,  section  equivalent,  FSA  Farm  Slerial 
Number,  or  irrigated  and  non-irrigated 
practices,  optional  units  may  be  established 
if  each  optional  unit  is  located  on  non- 
contiguous land. 

3.  Insuiaacs  Guarantees.  Coverage  Levels.       . 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (iBSuianca  Guarantees.  Coverage  Levels. 
and  Prices  for  Determining  Indemnities)  of 
tb«  Basic  Provisioiu  (§  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  apples  in  the  county  insured  under 
this  policy  unless  the  Special  Provisions 
provide  diffierent  price  elections  by  type,  in 
which  case  you  may  select  one  price  election 
for  each  apple  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  poroaatage 
relationship  to  the  maximum  ptica  oChred  by 
us  for  each  type.  For  example,  if  you  choose 
100  percent  of  the  maximum  price  election 
for  one  type,  you  must  also  choose  100 
percent  of  the  mairimnm  prise  election  far  all 
other  types. 

(b)  You  must  report,  by  the  pmductian 
reporting  date  designated  in  section  3 


(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  ($457.8).  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern; 

(4)  The  separate  acreage  of  apples  intended 
for  fresh-market  or  processing  as  shown  on 
the  actuarial  table;  and 

(5)  For  the  first  year  of  insuraiKe  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  has  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield.  We 
will  reduce  the  yield  used  to  establish  your 
production  guarantee  as  necessary,  based  on 
our  estimate  of  the  effect  of  the  following: 
interplanted  perennial  crop;  removal  of  trees; 
damage;  change  in  practices  and  any  other 
circumstance  on  the  yield  pmtential  of  the 
insured  crop.  If  you  hil  to  notify  us  of  any 
circumstance  that  may  reduce  your  yields 
frnm  previous  levels,  we  will  reduce  your 
production  guarantee  as  necessary  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8). 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  ($457.8).  the  cancellation 
and  termination  dates  are  November  20. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insoirn) 
Crop)  of  the  Basic  Provisions  ($  457.8).  the 
crop  iiuured  will  be  all  the  apples  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Are  adapted  to  the  area; 

(2)  Are  in  area  A  and  have  produced  at 
least  an  average  of  10  bins  per  acre; 

(3)  Are  in  area  B  and  have  produced  at 
least  an  average  of  150  bushels  per  acre; 

(4)  Are  in  Area  C  and  have  produced  at 
least  an  average  of  200  bushels  per  acre;  and 

(c)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us. 

7.  Insurable  Acreage 

In  lieu  of  th«  provisions  in  section  9 
(Insurable  Acreage)  of  the  Baaic  Provisions 
(§  457.8).  that  iKohibit  instiranow  attaching  to 
a  crop  planted  wvitfa  another  crop,  apples 
interplaatod  writh  another  pereniaial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
insurability  requirements  contained  in  ytmt 
policy. 


8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  1 1  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  notwithstanding  the  previous 
sentence  for  the  year  of  application,  if  your 
application  is  received  after  November  11  but 
prior  to  November  21  insurance  will  attach 
on  the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  office  tinless  we  inspect  the  acreage 
during  the  10-day  period  and  determine  that 
it  does  not  meet  insurability  requirements. 
You  must  provide  any  information  that  we 
require  for  the  crop  or  to  determine  the 
condition  of  the- orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  pwriod  for  each  crop  year  is 
November  5. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(S  457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  re(x>rting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period.  There  will 
no  coverage  of  any  insurable  interest 
acquired  after  the  acreage  repKirting  date. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  apples  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisioiu  (§  457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
xxxur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  twen  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard: 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Earthquake; 

(6)  Volcanic  eruption: 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occun 
during  the  insurance  period; 

(8)  Excess  sun,  only  if  you  have  elected  the 
Fresh  Fruit  Option  B  and  the  Sunburn 
Option  as  described  in  section  13. 

(9)  Wildlife,  unless  appropriate  control 
measures  have  not  been  taken. 


(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8).  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Failure  of  the  fruit  to  size,  shape,  or 
color  properly;  or 

(2)  Inability  to  market  the  apples  for  any 
reason  other  than  actual  physiral  damage 
bom  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

(3)  Mechanical  damage  including,  but  not 
limited  to.  limb  ruba.  scars,  and  punctures; 
or 

10.  Duties  in  the  Event  of  Damage,  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loes) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  three  3  days 
of  the  date  harvest  should  have  started  if  the 
crop  will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occun 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
%vill  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  bilure 
results  in  our  inabilify  to  make  the  required 
appraisal. 

(c)  If  the  crop  has  been  damaged  during  the 
growing  season  and  you  previously  gave 
notice  in  accordance  with  section  14  of  the 
Basic  Provisions  (§  457.8).  you  must  also 
provide  notice  at  least  15  diays  prior  to  the 
beginning  of  harvest  if  you  intend  to  claim 
an  indenuiity  as  a  result  of  the  damage 
previously  reported.  You  must  not  sell  or 
dispose  of  the  damaged  crop  until  after  we 
have  given  you  written  consent  to  do  so.  If 
you  Cidl  to  meet  the  requirements  of  this 
section  all  such  production  will  be 
considered  undamaged  and  included  as 
production  to  count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  recoids: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  %nll  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liabili^  on  the  harvested 
iniagu  for  the  units. 

(b)  In  the  event  of  loss  or  Hamagp  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
leapective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
ll(bXl)  by  the  respective  price  election  for 
each  type,  if  applicable; 

0)  Totaling  the  renilto  in  section  ll(bKa); 


(4)  Multiplying  the  total  production  to 
count  of  each  type,  if  applicable,  (see  section 
11(c))  by  the  respective  price  election; 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  total  in  section  ll(bK5) 
from  the  total  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  tcrtal  production  to  count  (boxes  or 
bushels)  bom  ail  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if  you 
feH  to  meet  the  requirements  contaiiied  in 
section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fiul  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  umnsuied 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  sudi 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  contimw  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
productioiL  If  you  do  not  continue  to  can  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  marketable  harvested  production 
from  the  insurable  acreage. 

(3)  Mature  marketable  ^ple  production 
may  be  reduced  as  a  result  of  loss  in  qualify 
due  to  hail,  wind,  freeze,  or  sunburn  in 
accordance  with  section  13  of  these 
provisions,  if  you  elect  cMie  or  more  of  these 
coverages. 

12.  Written  Agreements 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  appfy  in  writing  for  each 
writtm  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
efiiect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  wrill 
include  all  vniaUe  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variefy,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  Cor  one  ]rear  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  cqvenge  for  subsequent  crop 
yean  will  be  in  aocordanoe  with  the  printed 
policy):  and 

(e)  An  applicatitui  far  a  wrritten  agreement 
nifamitted  afker  the  sales  doaing  d^  may  be 


approved  if.  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

13.  Optional  Coverage  for  Qualify 
Adjustment 

(a)  These  qualify  adjusbnent  options  appfy 
only  if  the  following  conditions  are  met: 

(1)  You  have  not  elected  to  insure  your 
apples  under  the  Catastrophic  Risk 
Protection  (CAT)  Endorsement 

(2)  You  elected  the  Fresh  Fruit  Option  A 
or  the  Fresh  Fruit  Option  B;  or  you  elected 
both  the  Fresh  Fruit  Option  B  and  the 
Sunburn  Option  on  your  application  or  other 
form  approved  by  us,  and  did  so  on  (v  before 
the  sales  closing  date  far  the  initial  crop  year 
for  which  you  wish  it  to  be  effective.  By 
doing  so.  you  agreed  to  pay  the  addititmal 
premium  designated  in  the  actuarial  table  far 
this  optional  coverage;  aiul 

(3)  You  or  we  did  not  cancel  the  option  in 
writing  on  or  before  the  cancellatifm  date. 
Your  election  of  CAT  coverage  for  any  crop 
year  alter  this  endorsement  is  effective  will 
be  considered  as  notice  of  cancellation  by 
you. 

(b)  If  you  select  Fresh  Fruit  Option  A  only. 
Fresh  Fruit  Option  A  will  apply  to  all  of  your 
apples  intended  fiv  processing  and  fresh 
market 

(c)  If  you  select  Fresh  Fruit  Option  B.  those 
provisions  will  appfy  to  all  of  your  apples 
intended  for  fresh-market  and  the  provisions 
of  Fresh  Fruit  Option  A  will  apply  to  all  of 
your  apples  intended  for  processing. 

(d)  If  jrou  select  the  Sunburn  Option  as 
designated  in  the  Special  Provisions,  you 
must  also  select  the  Fresh  Friiit  Option  B. 

(e)  In  addition  to  the  requirements  of 
section  10  of  these  provisions,  you  mtist 
pmmit  us  to  inspect  and  grade  the  fruit  prior 
to  harvest  or  no  qualify  adjustment  wrill  be 


(f)  Fresh  Fruit  Option  A  and  Fresh  Frait 
Option  B  are  subject  to  the  following 
conditions: 

(1)  Fresh  Fruit  C^on  A— In  addition  to 
section  11(c)  of  thne  provisions  and 
notwithstanding  the  definition  of 
"marketable"  in  section  1  of  these  provisions, 
your  production  to  count  for  any  acreage 
designated  for  processing  orfresh-market 
will  be  adjusted  when  your  apples  are 
damaged  by  hail  to  the  wdsnt  that  such 
apples  will  not  grade  U.S.  No.  1  (processing). 
Tba  adjustment  factor  (not  to  exoead  1.00) 
Mrill  be  the  ratio  of  the  avnage  market  price 
(received  by  you  or  detesmined  by  us, 
whichever  is  larger)  for  the  damaged 
production  to  the  nrerage  market  prkx  far 
U.S.  No  1  (processing)  apples.  There  will  be 
no  adjustment  Cw  qualify  if  the  apples  do  not 
grade  US.  No.  1  due  to  size,  color,  or 
rusaating. 

(2)  Praah  Fruit  Coition  B— Notwithstanding 
section  11(c)  and  the  definitions  of  "harvest" 
and  "markatable"  in  section  1  of  theae 
provisions,  the  total  {»oduction  to  count  far 
a  unit  must  include  all  harveeted  and 
appraised  production.  Harvested  Kpp)» 
production  which  is  damaged  by  hail  to  the 
extent  that  it  does  not  grade  80  percent  U.S. 
Fang  or  better,  in  accordance  with 
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applicable  USDA  Standards  for  Grades  of 
Apples.  %vill  be  adjusted  as  follows: 

(i)  Production  with  21  through  40  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  2  percent  for  each  percent  in  excess 
of  20  percent. 

(ii)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  40  percent  plus  an  additional  3 
percent  for  each  percent  in  excess  of  40 
percent. 

(iii)  Production  writh  51  through  64  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  70  percent  plus  an  additional  2 
percent  for  each  percent  in  excess  of  50 
percent 

(iv)  Production  with  65  percent  or  more 
not  grading  U.S.  Fancy  or  better  be 
considered  100  percent  cull  production. 

(v)  The  difference  between  the  reduced 
production  and  the  total  production  will  be 
considered  cull  production. 

(3)  Apples  that  are  knocked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  as 
fresh  apples  will  be  considered  100  percent 
cull  production. 

(4)  Thirty  (30)  percent  of  all  cull 
production  will  be  considered  production  to 
count 

(5)  No  reduction  in  grade  will  be  applied 
to  any  apple  grading  less  than  U.S.  Fancy  due 
solely  to  shape,  russeting.  or  color. 

(6)  Any  appraisal  we  make  on  the  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is 
knocked  to  the  ground  by  wind  or  hail  or 
frozen  on  the  tree  to  the  extent  that  harvest 
is  not  practical. 

(g)  Sunburn  Option 

(1)  In  addition  to  the  causes  of  loss 
specified  in  section  9  of  these  provisions, 
excess  sun  is  an  insurable  cause  of  loss. 

(2)  Notwithstanding  the  definitions  of 
"harvest"  and  "marketable"  in  section  1  and 
11(c)(1)  and  (2)  of  these  provisions,  the  total 
production  to  be  counted  for  a  unit  must 
include  all  harvested  and  appraised 
production.  Harvested  apple  production 
which,  due  to  excessive  sun  or  in 
conjunction  with  hail  damage,  does  not  grade 
80  percent  U.S.  Fancy  or  better,  in 
accordance  with  applicable  USDA  Standards, 
will  be  adjusted  as  follows: 

(i)  Production  with  21  throtigh  40  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  2  per(»nt  for 
each  percent  in  excess  of  20  percent. 

(ii)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  40  percent  plus 
an  additional  3  percent  for  each  percent  in 
excess  of  40  percent. 

(iii)  Production  with  51  through  64  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  70  percent  plus 
an  additional  2  percent  for  each  percent  in 
excess  of  SO  percent 

(iv)  Production  with  65  percent  or  more 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  along  with  hail  damage, 
will  be  considered  100  percent  cull 
production. 


(v)  The  difference  between  the  reduced 
production  and  the  total  production  to  count 
will  be  considered  cull  production. 

(vi)  Thirty  (30)  percent  of  all  cull 
production  will  be  considered  as  production 
to  count. 

Signed  in  Washington,  D.C..  on  May  2, 
1997. 

Suzette  M.  INttnch, 

Deputy  Manager.  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  97-11960  Filed  5-7-97;  8:45  am) 
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Requirements  for  Shipping  Packages 
Used  To  Transport  Vitrified  High-I.evel 
Waste 

agency:  Nuclear  Regulatory 

Conunission. 

ACTXM:  Proposed  rule;  request  for 

comments. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  remove 
canisters  containing  vitrified  high-level 
waste  (HLW)  containing  plutonium 
from  the  packaging  requirement  for 
double  containment.  This  amendment  is 
being  proposed  in  response  to  a  petition 
for  rulemaking  (PRM-71-11)  submitted 
by  the  Department  of  Energy  (EXDE). 
This  proposed  rule  would  idso  make  a 
minor  correction  to  the  usage  of  metric 
and  English  units  to  be  consistent  with 
existing  NRC  policy. 
DATE:  The  conunent  period  expires  July 
22, 1997.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville.  Maryland, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  SUPPlfMBfTARY  MFORMATKM 
Section. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  environmental 
assessment  and  finding  of  no  significant 
impact,  may  be  examined  at  the  NRC 


Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  Electronic  Bulletin  Board 
established  by  NRC  for  this  rulemaking 
as  discussed  under  Electronic  Access  in 
the  SUPPLEMENTARY  INFORMATION 
Section. 

FOR  FURTHER  INFORMATKM  CONTACT:  Earl 
Easton,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  telephone  (301)  415-8520.  e-mail 
EXEdnrc.gov  or  Mark  Haisfield.  Office 
of  Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6196.  e-mail  MFH®nrc.gov. 

SUPPLEMB4TARY  MFORMATION: 

Background 

In  10  CFR  71.63.  the  NRC  imposed 
special  requirements  on  licensees  who 
ship  plutonium  in  excess  of  0.74 
terabecquereb  (20  curies).  These 
requirements  specify  that  plutoniimi 
must  be  in  solid  form  and  that  packages 
used  to  ship  plutonium  must  provide  a 
separate  iimer  containment  (the  "double 
containment"  requirement).  In  adopting 
these  requirements,  the  NRC  specifically 
excluded  plutonium  in  the  form  of 
reactor  fuel  elements,  metal  or  metal 
alloys,  and.  on  a  case-by-case  basis, 
other  plutoniiun-bearing  solids  that  the 
NRC  determines  do  not  require  double 
containment. 

On  November  30,  1993.  the  DOE 
petitioned  the  NRC  to  amend  §  71.63  to 
add  a  provision  that  would  specifically 
remove  canisters  containing  plutonium- 
bearing  vitrified  waste  from  the 
packaging  requirement  for  double 
containment.  The  NRC  published  a 
notice  of  receipt  for  the  petition, 
docketed  as  PRM-71-11.  in  the  Federal 
Register  on  February  18. 1994  (59  FR 
8143).  requesting  public  comment  by 
May  4,  1994.  On  May  23, 1994  (59  FR 
26608),  the  public  comment  period  was 
extended  to  June  3. 1994.  at  the  request 
of  the  Idaho  National  Engineering 
Laboratory  (INEL)  Oversight  Program  of 
the  State  of  Idaho. 

Pursuant  to  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended,  the  DOE  is  the 
Federal  agency  responsible  for 
developing  and  administering  a  geologic 
repository  for  the  d^sp  disposal  of  HLW 
and  spent  nuclear  fuel.  In  the  petition, 
the  DOE  proposes  to  ship  the  HLW  from 
each  of  its  tluee  storage  locations  at 
Aiken,  South  Carolina:  Hanford. 
Washington;  and  West  Valley.  New 
York:  directly  to  the  geologic  repository 
in  casks  certified  by  the  NRC.  Currently, 
this  HLW  exists  mostly  in  the  form  of 


liquid  and  sludge  resulting  from  the 
reprocessing  of  defense  reactor  fuels. 
The  DOE  proposes  to  solidify  this 
material  into  a  borosilicate  glass  form  in 
which  the  HLW  is  dispersed  and 
immobilized.  The  glass  would  then  be 
placed  into  stainless  steel  canisters  for 
storage  and  eventual  transport  to  the 
geologic  repository.  EXDE's  purpose  in 
requesting  an  amendment  to  the  rule  is 
to  allow  the  transportation  and  disposal 
of  HLW  in  a  more  cost-effective  and 
efficient  manner  without  adversely 
affecting  public  health  and  safety. 

The  containers  used  to  transport 
canisters  of  vitrified  HLW  will  be  Type 
B  packages  certified  by  the  NRC.  These 
packages  are  required  to  meet  accident 
resistant  standards.  The  HLW  will  also 
be  subject  to  the  special  transport 
controls  for  a  "Highway  Route 
Controlled  Quantity"  pursuant  to  U.S. 
Department  of  Transportation 
regulations.  In  addition,  the  Nuclear 
Waste  Policy  Act  of  1982,  as  amended, 
requires  the  DOE  to  provide  technical 
assistance  and  funds  to  train  emergency 
responders  along  the  planned  route. 

The  DOE  asserts  that  shipment  of 
vitrified  HLW  without  double 
containment  will  not  adversely  affect 
safety.  This  is  because  the  canistered. 
vitrified  HLW  provides  a  comparable 
level  of  protection  to  the  packaging  of 
reactor  friel  elements,  which  does  not 
require  double  containment.  The  DOE 
also  noted  that  the  plutoniiun 
concentrations  in  the  vitrified  HLW  will 
be  considerably  lower  than  the 
concentration  in  spent  nuclear  fuel  and 
that  vitrified  HLW  is  in  an  essentially 
nonrespirable  form. 

Comments  on  the  petition  were 
received  from  three  parties:  the  U.S. 
Environmental  Protection  Agency 
(EPA);  Nye  County,  Nevada  (the  site  for 
the  proposed  sftent  fuel  and  HLW 
repository  at  Yucca  Mountain);  and  the 
INEL  Oversight  Program  of  the  State  of 
Idaho.  EPA  reviewed  the  petition  in 
accordance  with  its  responsibilities 
imder  Section  309  of  the  Clean  Air  Act 
and  had  no  specific  comments.  Nye 
County  agreed  with  the  rationale  and 
arguments  advanced  by  the  DOE.  and 
had  no  objection  to  DOE's  petition.  The 
Stete  of  Idaho  commented  that  the 
petition  was  prematiue  because  it  did 
not  specify  the  parameters  or 
performance  standards  that  HLW  must 
meet 

On  June  1. 1995.  the  NRC  staff  met 
with  the  DOE  in  a  public  meeting  to 
discuss  the  petitioner's  request  and  the 
possible  alternative  of  requesting  an 
NRC  determination  under  §  71.63(b)(3) 
to  exempt  vitrified  ULW  from  the 
double  containment  requirement.  The 
DOE  informed  the  NRC  in  a  letter  dated 


January  25. 1996.  of  its  intent  to  seek 
this  exemption  and  the  NRC  received 
DOE'S  request  on  July  16, 1996.  The 
DOE  requested  that  the  original  petition 
for  rulemaking  be  held  in  abeyance  imtil 
a  decision  was  reached  on  the 
exemption  request 

In  response  to  DOE's  request,  the  NRC 
staff  prepared  a  Commission  paper 
(SECY-9&-215,  dated  October  8, 1996) 
ouUining  and  requesting  Commission 
approved  of  the  NRC  staiffs  proposed 
approach  for  making  a  determination 
under  §  71.63(b)(3).  The  determination 
would  have  been  the  first  made  after  the 
promulgation  of  the  original  rule. 
"Packa^ng  of  Radioactive  Material  for 
Transport  and  Transportation  of 
Radioactive  Materials  Under  Certain 
Conditions."  published  on  June  17, 
1974  (39  FR  20960).  In  a  staff 
requirements  memorandum  dated 
October  31. 1996,  the  Commission 
disapproved  the  NRC  staffs  plan  and 
directed  that  this  policy  issue  be 
addressed  by  rulemaking.  In  response, 
the  NRC  staff  has  developed  this 
proposed  rule  in  response  to  the  DOE 
petition. 

Discuasioii 

In  the  final  1974  rule,  the  NRC 
anticipated  that  a  large  number  of 
shipments  of  plutonium  nitrate  liquids 
coiild  result  from  spent  nuclear  fuel 
reprocessing  and  revised  its  r^ulations 
to  require  that  plutonium  in  excess  of 
0.74  terabequerels  (20  curies)  be 
shipped  in  solid  form.  The  NRC  did  so 
because  shipment  of  plutonium  liquids 
is  susceptible  to  leakage,  particidarly  if 
a  shipping  package  is  improperly  or  not 
tightiy  seeded.  The  value  of  0.74 
terabequerels  (20  caries)  was  chosen 
because  it  was  equal  to  a  large  quantify 
of  plutonium  as  defined  in  10  CFR  Part 
71  in  effact  in  1974.  Although  this 
definition  no  longer  appears  in  10  CFR 
Part  71,  the  value  as  applied  to  double 
containment  of  plutonium  has  been 
retained.  The  concern  about  leakage  of 
liquids  arose  because  of  the  potential  for 
a  large  niunber  of  packages  (probably  of 
more  complex  design)  to  be  shipped  due 
to  reprocessing  and  the  increased 
possibilify  of  human  error  resulting 
from  handling  this  expanded  shipping 
load. 

The  NRC  treats  dispersible  plutonium 
oxide  powder  in  the  same  way  because 
it  also  is  susceptible  to  leakage  if 
packages  are  improperly  sealed. 
Plutonitun  oxide  powder  was  of 
particular  concern  because  it  was  the 
most  likely  alternative  form  (as  opposed 
to  plutonium  nitrate  liquids)  for 
shipment  in  a  foel  reprocessing 
economy.  To  address  the  concern  with 
dispersible  powder,  the  NRC  required 


that  plutonium  not  only  must  be  in 
solid  form,  but  also  that  solid  plutonium 
be  shipped  in  packages  requiring  double 
containment. 

In  the  accompanying  statement  of 
considerations  to  the  final  1974  rule,  the 
NRC  stated  that  the  additional  inner 
containment  requirements  are  intended 
to  take  into  account  that  the  plutonium 
may  be  in  a  respirable  form  and  that 
solid  forms  that  are  essentially 
nonrespirable,  such  as  reactor  foel 
elements,  are  suitable  for  exemption 
from  the  double  containment 
requirement  The  Commission  further 
stated  that: 

Since  the  double  containment  provision 
compensates  for  the  fact  that  the  plutonium 
may  not  be  in  a  "nonrespirable"  form,  solid 
forms  of  plutoniimi  that  are  essentially 
nonrespirable  should  be  exempted  bom  the 
double  containment  requirement  Thnefbre, 
it  appears  appropriate  to  exempt  from  the 
double  containment  requirements  reactor 
fuel  elements,  metal  or  metal  alloy,  and  other 
plutonium  bearing  solids  that  the 
Commission  determines  suitable  for  sudi 
exemption.  The  latter  category  provides  a 
means  for  the  Commission  to  evaluate,  on  a 
case-by-case  basis,  requests  for  exemption  of 
other  solid  material  where  the  quantity  and 
form  of  the  material  permits  a  detennination 
that  double  containment  is  unnecessary. 

DOE's  petition  to  amend  §  71.63,  by 
adding  a  provision  that  exempts 
canisters  containing  vitrified  HLW  from 
the  packaging  requirement  for  a  separate 
iimer  containment  is  partly  based  on  the 
rationale  that  the  vitrified  HLW  meets 
the  intent  of  the  rule  because  the 
plutonium  will  be  in  an  essentially 
nonrespirable  form.  The  DOE  petition 
contends  that  the  vitrified  HLW 
contained  in  stainless  steel  canisters 
provides  a  comparable  level  of  safefy 
protection  to  that  provided  by  spent  foel 
elementa. 

Specifically,  in  the  technical 
information  supporting  the  petition  >, 
the  DOE  sought  to  demonstrate  that  the 
waste  acceptance  specifications  and 
process  controls  in  the  vitrification 
process  and  the  waste  and  canister 
characteristics  compare  favorably  to 
spent  nuclear  foel  in  terms  of  the 
dispersabilify  and  respirabilify  of  the 
contents  during  normal  conditions  of 
transport  and  after  an  accident.  The 
DOE  maintained  that  impact  and  leak 
tests  on  the  canisters,  chemical  analysis 
of  spent  foel  and  simulated  HLW 
borosilicate  glass,  design  of  the  HLW 
canister,  and  other  studies  of  the  levels 
of  plutonium  and  other  radioactive 
elements  present  in  the  borosilicate 
glass  demonstrate  that  vitrified  HLW 


■  Technical  Justification  to  Support  the  PRM  bjr 
the  DOE  to  Exempt  HLW  Canistars  from  10  CFR 
71.63(b),  dated  September  30, 1993. 
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canisters  are  more  robust  and  contain 
less  plutonium  than  spent  reactor  fuel 
elements.  During  actual  transport 
conditions,  the  HLW  canister  will  be 
enclosed  within  an  NRC-certified 
shipping  cask,  hirther  reducing  the 
potential  for  canister  damage  and  for 
release  of  respirable  particles  of  HLW 
glass. 

The  DOE  petition  refers  to  plutoniiun 
in  the  form  of  borosilicate  glass  as  being 
essentially  nonrespirable.  This  is 
because  a  minute  quantity  of  respirable 
particles  could  result  if  the  glass 
fractures  such  as  during  cooldown 
processes  after  being  poured  into  the 
HLW  canisters,  normal  handling  and 
transport  conditions,  and  accident 
conditions. 

In  the  technical  information 
supporting  the  petition,  the  DOE 
compared  the  physical  and  chemical 
characteristics  of  the  vitrified  HLW  glass 
mixture  to  spent  nuclear  fuel  pellets. 
Because  impact  studies  of  simulated 
waste  glass  firom  the  DOE  Savaimah 
River  site  (Aiken,  South  Carolina)  have 
shown  comparable  levels  of  fracture 
resistance  and  similar  fractions  of 
respirable  particles  when  compared  to 
unirradiated  uranium  fuel  pellets  and 
other  potential  waste  form  materials,  the 
fracture  resistance  of  HLW  glass  is 
expected  to  be  comparable  to  that  of 
uranium  fuel  pellets. 

The  DOE  also  compared  the 
concentration  of  plutonium  present  in  a 
HLW  canister  from  the  Savannah  River 
site  to  that  contained  in  a  typical  spent 
reactor  fuel  element  and  concluded  that 
the  spent  reactor  fuel  element  contains 
at  least  100  times  the  concentration  of 
plutonium  expected  in  a  HLW  canister. 
The  DOE  stated  that  the  maximum 
concentration  of  plutonium  projected 
for  the  Hanford  and  West  Valley  HLW 
canisters  is  much  less  than  that  of  the 
Savaimah  River  canisters. 

The  DOE  also  compared  the  integrity 
of  the  HLW  canister  to  the  cladding  of 
a  reactor  fuel  element.  The  wall 
thickness  of  proposed  HLW  canisters 
designs  are  substantially  thicker  than 
the  cladding  thirlrrmaa  of  a  reactor  fuel 
element.  Additionally,  the  EXDE  noted 
that  reactor  fuel  elements  have  been 
exposed  to  high  levels  of  radiation 
which  effects  the  cladding's  material 
properties.  Consequently,  the  EXDE 
concluded  that  the  protection  provided 
by  the  HLW  canister  would  be  at  least 
comparable  to  that  provided  by  spent 
reactor  fuel  cladding. 

Based  on  DOE  dociunents.  it  ia 
estimated  that  there  will  be  3,500 
shipments  of  vitrified  HLW  by  2030. 
These  shipments  would  not  start  until  a 
HLW  repository  or  an  interim  storage 
£acility  becomes  available.  However,  the 


DOE's  statement  of  3,500  shipments  is 
based  on  loading  two  HLW  canisters  in 
each  reusable  shipping  cask.  If  a 
separate  inner  containment  is  required, 
the  weight  of  the  canister  would  be 
increased.  This  would  cause  a 
corresponding  decrease  in  the  vitrified 
glass  payload  to  remain  within 
allowable  conveyance  weight  and/or 
size  limitations,  potentially  to  the  point 
that  only  one  canister  could  be 
transported  per  shipping  cask. 
Consequent^,  the  numhBr  of  shipments 
required  to  transport  the  existing 
quantity  of  waste  would  increase. 
Therefore,  the  proposed  rule  would 
have  the  following  benefits:  (1) 
Reducing  the  occupational  dose 
associated  with  loading,  unloading, 
decontaminating,  and  handling  the 
shipping  casks;  (2)  reducing  the  dose  to 
the  public  during  normal  transport  by 
decreasing  the  total  number  of 
shipments;  (3)  decreasing  total  loading 
and  unloading  time  (and  resultant 
expense);  and  (4)  reducing  the  cost  of 
the  containment  system. 

Propoeed  Regulatory  Action 

The  NRC  is  proposing  to  amend  10 
CFR  71.63  based  on  our  evaluation  of 
the  petition  submitted  by  the  DOE.  its 
attachment.  "Technical  Justification  to 
Support  the  PRM  by  the  DOE  to  Exempt 
HLW  Canisters  from  10  CFR  71.63(b)," 
and  the  three  public  comments  deceived 
on  the  petition  after  its  publicatiln  in 
the  Federal  Registo-.  10  CFR  71.63 
specifies  special  provisions  when 
shipping  plutonium  in  excess  of  0.74 
TBq  (20  ciiries)  per  package,  including 
a  separate  inner  containment  system, 
except  when  plutonium  is  in  solid  form 
in  reactor  fuel  elements,  metal,  or  metal 
alloys.  In  proposing  to  amend  §  71.63. 
the  NRC  is  accepting,  with 
modifications,  the  petition  submitted  by 
DOE,  for  the  reasons  set  forth  in  the 
following  paragraphs. 

In  an  accompanying  statement  of 
considerations  to  the  1974  rule  on 
shipping  plutoniimi,  the  Commission 
stated  that  the  additional  inner 
contaiimient  requirements  are  intended 
to  take  into  account  the  £act  that  the 
plutonium  may  be  in  a  respirable  form. 
The  safety  goal  achieved  in  §  71.63  is 
the  prevention  of  releases  of  respirable 
forms  of  plutonium  (when  shipping 
over  0.74  TBq)  during  both  normal 
conditions  of  transportation  and  during 
accidents.  The  1974  rule  considered 
both  increased  numbers  of  shipments  of 
potentially  respirable  forms  of 
plutonium,  as  a  result  of  commercial 
reproce^ing  of  spent  nuclear  fuel,  and 
an  increased  potential  for  a  himian 
packaging  «Tor  associated  with  the 
larger  shipping  load.  However,  these 


large  numbers  of  plutoniiun  shipments 
have  not  occurred,  due  in  part  to  policy, 
technical,  and  economic  decisions  to 
abandon  commercial  reprocessing  in  the 
late  1970s. 

Because  of  the  material  prop^ties  of 
the  vitrified  HLW,  the  sealed  canisters, 
and  the  approved  quality  assurance 
programs  as  described  in  the  petition, 
canisters  of  vitrified  HLW  packaged  in 
accordance  with  10  CFR  Part  71  are 
highly  unlikely  to  result  in  releases  of 
dispersible  or  respirable  forms  of 
plutonium  under  normal  transportation 
conditions,  as  identified  under  10  CFR 
Part  71.  Therefore,  for  normal 
transportation,  the  vitrified  HLW 
canisters  meet  the  intent  of  the 
§  71.63(b)  requirement  without  the  need 
for  double  containment. 

As  for  accident  conditions, 
transportation  packages  for  vitrified 
HLW  will  be  required  to  be  certified  by 
the  NRC  pursuant  to  Section  180  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (42  U.S.C.  10175),  and  10  CFR 
Part  71.  Every  package  for  vitrified  HLW 
will  be  required  to  meet  the  standards 
for  accident  resistant  (i.e..  Type  B) 
packages  as  set  forth  in  10  CFR  Part  71. 
The  shipping  casks  for  vitrified  HLW 
are  anticipated  to  be  similar  in  design 
and  robustness,  and  provide  a 
comparable  level  of  protection  to 
shipping  casks  for  spent  nuclear  fuel. 
Because  spent  nuclear  fuel  is  excluded 
from  the  double  containment 
requirement,  a  fovorable  comparison  of 
the  canisters  of  vitrified  HLW  to  spent 
nuclear  fuel  would  support  removal  of 
the  vitrified  HLW  forms  &t>m  double 
contaiiunent. 

The  tests  described  in  the  technical 
justification  demonstrate  that  the 
canisters  containing  the  vitrified  HLW 
compare  favorably  to  the  cladding 
surrounding  spent  fuel  pellets  in  reactor 
assemblies.  The  comparison  is  in  terms 
of  physical  integrity  and  contaiiunent, 
based  upon  the  material  properties, 
dimensions,  and  the  effects  of  radiation 
damage  to  materials. 

The  DOE  analysis  demonstrates  much 
lower  concentrations  of  plutonium  in 
the  HLW  canisters  than  in  spent  reactor 
foel  elements.  However,  the  DOE  has 
not  established  an  upper  limit  on 
plutonium  concentration  for  these 
vitrified  HLW  canisters,  and  the  NRC  is 
not  basing  its  decision  to  remove  these 
canisters  fit>m  the  double  containment 
requirement  based  on  the  plutonium's 
concentration.  ^ 

In  the  technical  justification,  the  DOE 
described  the  physical  characteristics 
and  acceptance  standards  of  the 
canisters  of  vitrifieddiLW,  including 
that  the  canistered  waste  form  be 
capable  of  withstanding  a  7-meter  drop 


onto  a  flat,  essentially  imyielding 
surface,  without  breaching  or  dispersing 
radionuclides.  This  requirement  is 
imposed  by  the  DOE's  "Waste 
Acceptance  System  Requirements 
Document  (WASRD),"  Rev.  0.  which  is 
referenced  in  the  technical  justification 
supporting  the  petition.  This  test  should 
not  be  confused  with  the  9-meter  drop 
test  onto  an  essentially  unyielding 
surface,  as  required  by  the  hypothetical 
accident  conditions  in  10  CFR  71.73. 
The  9-meter  drop  test  is  performed  on 
the  entire  package  imder  10  CFR  Part  71 
certification  review  by  the  NRC.  The  7- 
meter  drop  applies  to  the  canistered 
HLW,  which  is  the  content  of  the  NRC- 
certified  Type  B  package. 

The  NRC  agrees  that  the  7-meter  drop 
test  requirement  is  relevant  to  the 
demonstration  that  the  canistered  HLW 
represents  an  essentially  nonrespirable 
form  for  shipping  plutonium.  It  is 
reasonable  to  expect  that  the  7-meter 
drop  test  on  the  canister  would  be  a 
more  severe  test  than  the  9-meter  drop 
test  on  an  NRC-approved  Type  B 
package,  due  to  the  energy  absorption 
by  the  packaging  and  impact  limiters. 
The  WASRD  acceptance  criterion  of  no 
"breaching  or  dispersing  radionuclides" 
could  be  iised  to  demonstrate  that  the 
waste  is  essentially  nonrespirable  under 
accident  conditions. 

In  some  of  these  tests,  the  HLW 
canisters  were  dropped  from  9  meters. 
2  meters  above  the  DOE  7-meter  design 
standard,  and  portions  of  the  testing 
included  deliberately  introducing  flaws 
(0.95  cm  holes)  in  the  canisters'  walls. 
In  these  drop  tests,  all  the  HLW 
canisters  remained  intact  For  those 
HLW  canisters  tested  with  the  0.95  cm 
holes,  the  quantity  of  respirable 
plutonium  released  through  these  holes 
was  less  than  20  ciiries.  This  review  has 
provided  the  NRC  staff  confidence  that 
DOE's  petition  is  supportable  and  that 
vitrified  HLW  is  essentially  non- 
respirable in  the  forms  likely  to  be 
shipped. 

However,  the  NRC  does  not  control 
the  requirements  in,  or  changes  to,  the 
DOE's  WASRD.  Many  requirements  in 
the  WASRD  are  apparently  derived 
from,  or  are  DOE's  interpretations  of,  the 
NRC  or  other  applicable  regulations. 
There  are  no  NRC  regulations  or  other 
requirements  specifying  a  7-meter  drop 
test  onto  an  essenti^y  imyielding 
surface  for  canistmed  HLW. 
Accordingly,  the  NRC  does  not  have 
assurance  that  this  test  will  be  retained 
in  future  revisions  to  the  WASRD. 
Therefore,  this  test  itself  does  not 
represent  a  sufficient  basis  for  removing 
the  regulatory  requirement  in  10  CFR 
71.63  for  a  separate  inner  containment 


To  address  this  ccncern,  the  proposed 
rulemaking  provides  additional 
requirements  beyond  those  presented  in 
the  petition  for  rulemaking  that 
requested  exemption  of  "Canisters 
containing  vitrified  high-level  waste." 
The  NRC  is  proposing  to  amend  10  CFR 
71.63(b)  by  excluding  sealed  canisters 
containing  vitrified  HLW  from  the 
double  containment  requirement  if 
these  canisters  meet  the  specific  waste 
package  design  criteria  in  10  CFR  Part 
60.  The  additional  requirement  to  meet 
10  CFR  Part  60  is  responsive  to  the 
public  comment  received  on  the  DOE 
petition  from  the  State  of  Idaho  by 
establishing  criteria  relevant  to  the 
intant  of  the  double  containment  nUe. 

The  design  criteria  for  HLW  forms  in 
10  CFR  60.135  (b)  and  (c)  require  that 
the  waste  be  in  solid  form,  in  sealed 
containers,  and  that  particulate  waste 
forms  be  consolidated  to  limit  the 
availability  and  generation  of 
particulate.  The  basis  for  these  technical 
requirements  under  10  CFR  Part  60  is  to 
limit  particulates  for  reduced  leaching 
v«sus  limiting  particulate  for 
respirability.  Nevertheless,  the  bases  are 
generally  consistent  The  DOE  WASRD. 
and  its  associated  quality  assurance 
programs,  are  primarily  based  upon 
compliance  with  10  CFR  Part  60 
requirements. 

In  addition,  the  NRC  is  proposing  to 
make  a  minor  formatting  change  in  the 
language  of  the  regulation  and  a  minor 
correction  to  the  usage  of  units  in  this 
section  to  be  consistent  with  existing 
NRC  policy.  Metric  units  are  reported 
first  with  English  units  in  parenthesis. 

Compatibility  of  Agreement  State 
RegulatioiiB 

The  proposed  compatibility  level  for 
this  rulemaking  is  Division  4  because 
the  change  only  afiiects  the  DOE 
plutonium  shipments.  Division  4  rules 
pertain  to  those  regulatory  functions 
that  are  reserved  solriy  to  the  authority 
of  the  NRC  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  Part  150. 

Electroiiic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfiect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet  Background 
documents  on  the  rulemaking  are  also 
available,  as  practical,  for  downloading 
and  viewing  on  the  bulletin  board. 


If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directiy 
by  dialing  the  toll  bee  number  (800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8,1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu." 
Users  will  find  the  "FedWorid  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  8ub83rstem  on  FedWorld  also 
can  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS. 
(703)  321-3339,  or  by  using  Telnet  via 
Internet:  fsdworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorid,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directiy  by  typing  "/go  nrc"  at 
a  FedWorid  command  line.  If  you  access 
NRC  frxnn  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  numb^,  you  will  have 
fiill  access  to  all  NRC  systems,  but  you 
%vill  not  have  access  to  the  main 
FedWorid  system. 

If  you  contact  FedWorid  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu  Although 
you  will  be  able  to  download 
documents  and  leave  messages.  ]rou  will 
not  be  able  to  write  comaoents  or  upload 
files  (comments).  If  you  contact 
FedWorid  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  filea  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
film  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Althou^  FedWorid  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
wwrw.iuc.gov).  This  site  provides  the 
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same  access  as  the  FedWorld  btilletin 
board,  including  the  fecility  to  upload 
comments  as  files  (any  fonnat),  if  your 
web  browser  supports  that  function. 
For  more  information  on  the  NRC 
bulletin  boards  call  Mr.  Arthur  Etavis, 
Systems  Integration  and  Development 
Branch.  NRC.  Washington,  DC  20555- 
0001,  telephone  (301)  415-5780;  e-mail 
AXD3#nrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-6215: 
e-mail  CAG9nrc.gov. 

Finding  of  No  Significant 
Environmental  Impact:  Availahility 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  proposed 
rule  change  removes  shipments  of 
sealed  canisters  containing  vitrified 
HLW  that  meet  the  design  criteria  in  10 
CFR  60.135  (b)  and  (c)  htim  the  double 
containment  packaging  requirement. 
The  additional  design  requirement 
supports  consistency  with  the  intent  of 
the  original  1974  rule.  The  primary 
purpose  for  double  containment  is  to 
ensure  that  any  respirable  plutonium 
will  not  leak  into  the  atmosphere. 
Vitrified  HLW  is  essentially 
nonrespirable,  and  therefore,  the 
packaging  requirement  for  double 
containment  is  unnecessary. 

The  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  environmental  assessment  The 
environmental  assessment  and  finding 
of  no  significant  impcKrt  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC  Single  copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  fitim  Mark  Haisfield,  Office  of 
Nuclear  Regidatory  Research,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  telephone 
(301)  415-6196. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subfect  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Existing 


requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0008. 

Public  Protection  Notificadon 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currendy  valid  OMB  control 
number. 

Regulatory  Anal3rai» 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  E)C.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Mark  Haisfield.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  telephone  (301)  415- 
6196. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Conmients  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Conunission  certifies  that  this  rule. 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The 
rulemaking  only  affects  the  DOE 
shipments  of  vitrified  HLW.  No  other 
entities  are  involved. 

Backfit  Analyais 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule,  and 
therefore,  a  backfit  analysis  is  not 
required  because  these  amradments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(aKl). 

List  of  Subfocti  in  10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C  553;  the  NRC 


is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  71. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RAOIOACTIVE 
MATERIAL 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aatkority:  Sees.  53,  57. 62. 63,  81. 161. 
182,  183.  68  SUt  930,  932.  933,  935.  948. 
953. 954.  as  amended,  sec  1701, 106  Stat 
2951,  2952.  2953  (42  U.S.C  2073,  2077.  2092. 
2093.  2111.  2201,  2232.  2233.  2297f);  tecs. 
201,  as  amended.  202. 206. 88  Stat  1242.  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842. 
5846).  Section  71.97  also  issued  under  sec 
301.  Pub.  L.  96-295.  94  Stat  789-790. 

2.  Section  71.63  is  revised  to  read  as 
follows: 

f  71.63    Special  requiramants  for 
philonium  shipments. 

(a)  Plutonium  in  excess  of  0.74  TBq 
(20  Q)  per  package  must  be  shipped  as 
a  solid. 

(b)  Plutonium  in  excess  of  0.74  TBq 
(20  Ci)  per  package  must  be  packaged  in 
a  separate  inner  container  placed  within 
outer  packaging  that  meets  the 
requirements  of  subparts  E  and  F  of  this 
part  for  packaging  of  material  in  normal 
form.  If  the  entire  package  is  subjected 
to  the  tests  specified  in  §  71.71 
("Normal  conditions  of  transport"),  the 
separate  inner  container  must  not 
release  plutonium  as  demonstrated  to  a 
sensitivity  of  10~*  A2/h.  If  the  entire 
package  is  subjected  to  the  tests 
specified  in  §  71.73  ("Hypothetical 
accident  conditions"),  the  separate 
inner  container  must  restrict  the  loss  of 
plutonium  to  not  more  than  A2  in  1 
week.  The  requirements  of  this 
paragraph  do  not  apply  to  solid 
plutoniimi  in  the  following  forms: 

(1)  Reactor  foel  elements: 

(2)  Metal  or  metal  alloy: 

(3)  Sealed  canisters  containing 
vitrified  high-level  waste  that  meet  the 
design  criteria  in  10  CFR  60.135  (b)  and 
(c);  and 

(4)  Other  plutonium  bearing  solids 
that  the  Commission  detenninies  shoidd 
be  exempt  from  the  requirements  of  this 
section. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  Maryland,  this  1st  day 
of  May.  1997. 

JohaCiioyle. 

Secntaryi^the  Cmnmistim. 

(FR  Doc  97-11834  Filed  5-7-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
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Airworthinass  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
replacement  of  the  ignition  exciter  in 
the  auxiliary  power  unit  with  a  part  that 
is  designed  to  operate  better  in  cold 
weather.  This  proposal  is  prompted  by 
two  occurrences  of  the  auxiliary  power 
unit  (APU)  failing  to  start  after  flight  in 
cold  soak  conditions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  APU  failure, 
which  coidd  result  in  the  inability  of  the 
APU  to  restart  the  engines  in  the  event 
both  engines  quit  operating  during 
flight 

DATES:  Comments  must  be  received  by 
June  19, 1997. 

AOOdESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
229- AD.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB.  SAAB  Aircraft 

Product  Support.  S-581.88.  f.inlcnping, 

Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
ron  FURTHER  MFORMATKW  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLBCfTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  IDocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowdng 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-229-AD."  The 
postcard  will  be  date  stam}>ed  and 
returned  to  the  commenter. 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-229-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

EKacnMum 

The  LuftCartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
recendy  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  the  auxiliary  power 
unit  (APU).  part  number  4500090  (serial 
numbera  SP-E941224.  and  SP-E941228 
through  SP-^951259  inclusive),  could 
Call  to  start  in  temperatures  below  -4 
degrees  F  ( -  20  degrees  C)  after  flight  of 
two  houn  or  more  in  cold  soak 
conditions.  At  these  temperatures,  the 
electrical  current  to  the  ignition  exciter 
in  the  auxiliary  power  unit  is  too  high. 
This  causes  the  over-current  protection 
circuit  in  the  Electronic  Sequence  Unit 
(ESU)  to  release,  thus  causing  failure  of 
the  APU  to  start  (ESU  BITE-EXTERNAL 
SHORT).  This  condition,  if  not 
corrected  in  a  timely  manner,  could 
result  in  the  inability  of  the  APU  to 
restart  the  engines  in  the  event  both 
engines  quit  operating  during  flight 


Explanation  of  Relevant  Service  . 
Information 

Saab  has  issued  Service  Bulletin 
2000-49-005,  dated  December  19. 1995. 
which  describes  procedures  for 
replacing  the  ignition  exciter,  part 
number  4950787,  with  an  ignition 
exciter  having  part  number  179420-2. 
which  is  designed  to  operate  better  in 
cold  weather.  The  LFV  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  airworthiness  directive 
(SAD)  No  1-082.  dated  December  20. 
1995.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Conchisions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary  ^ 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Eiqilanation  of  Raqnirementa  of 
PropoaedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  ignition  exciter  in 
the  auxiliary  power  imit  with  a  part  that 
is  designed  to  operate  better  in  cold 
weather.  The  proposed  action  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
replacement,  and  dut  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operatore  is 
estimated  to  be  $180,  or  $60  per 
airplane. 

The  cost  imi>act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
modification  proposed  by  this  AD 
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action,  and  that  no  opetator  would 
accomplish  this  mod^cation  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORCSSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Tne  Ptopowd  AnmiHiniBiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRVVORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AodMrilr:  49  U.S.C  106(g).  40113.  44701. 

f3a.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  96-NM-229-AD. 

Applicability.  Model  SAAB  2000  series 
airplanes,  equipped  with  an  auxiliary  power 
unit  (APU)  having  part  number  4500090. 
serial  numbers  SP-E941224.  and  SP- 
E941228  through  SP-E951259  inclusive: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whadiier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  auxiliary  power  unit  (APU) 
failure,  which  could  result  in  the  inability  of 
the  APU  to  restart  the  engines  in  the  event 
both  engines  quit  operating  during  flight, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD:  Replace  the  ignition  exciter,  part 
number  49S0787.  with  an  ignition  «cciter 
having  part  number  179420-2,  in  accordance 
with  Saab  Service  Bulletin  2000-49-005. 
dated  December  19, 1995. 

(b)  As  of  the  effiective  date  of  this  AD,  no 
person  shall  install  an  ignition  exciter  having 
part  number  4950787  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  a;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  2, 
1997. 

NaU  a  Scbalekawp. 
Acting  h4anagBT.  Transport  Airplane 
Dinctoratg.  Aircraft  Certification  Service. 
[FR  Doc.  97-12040  Filed  5-7-97;  8:45  am) 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  511  and  514 
[Doctwt  Na  96N-0411] 

New  Animal  Drugs  for  Investigational 
Use  and  New  Animal  Drug 
Applications;  Reopening  of  Comment 
Period 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  reopening  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
June  9, 1997  the  comment  period  for  the 
advance  notice  of  proposed  rulemaking 
(ANPRM)  for  investigational  use  new 
animal  drug  (INAD)  regulations  and  the 
new  animal  drug  applications  (NADA) 
regulations  that  published  in  the 
Federal  Register  of  November  21, 1996. 
The  comment  period  is  being  reopened 
for  the  sole  purpose  of  inviting 
interested  persons  to  submit  comments 
that  will  give  FDA  guidance  in 
developing  proposed  regulations 
defining  "good  study  practices." 
Elsewhere  in  this  issue  of  the  Federal 
Registn-,  FDA  is  publishing  a  related 
document,  a  proposed  rule  fiuther 
defining  adequate  and  well-controlled 
studies.  The  definition  of  adequate  and 
well-controlled  studies  requires  that 
such  a  study,  when  conducted  in  the 
target  animal,  be  conducted  in 
compliance  with  good  study  practices. 
DATES:  Written  comments  by  Jime  9, 
1997. 

AIMW  'Hf  II  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Herman  M.  Schoenemann.  Center  for 
Veterinary  Medicine  (HFV-126),  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855.  301-594- 
1638. 

SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  November  21, 1996 
(61  FR  59209).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
announcing  the  agency's  intention  to 
propose  revisions  to  the  INAD 
regulations  and  the  NADA  regxilations. 
The  purpose  of  these  revisions  is  to:  (1) 
Implement  the  Animal  Drug  Availability 
Act  of  1996  (ADAA)  (Pub.  L.  104-250) 
and  (2)  fulfill  FDA's  commitment  as 
announced  in  the  President's  National 


Performance  Report.  "Reinventing  the 
Regulation  of  Animal  Drugs."  May  1996. 
FDA  solicited  comments  on  all  aspects 
of  its  proposed  rulemaking  relating  to 
INAD  and  NADA  regulations  and 
requested  comments  on  specific  issues 
including  defining  "adequate  and  well- 
controllMl." 

Section  2(e)  of  the  ADAA,  enacted  on 
October  9,  1996,  directed  FDA  to  issue, 
within  6  months  of  its  enactment, 
proposed  regulations  to  further  define 
the  term  "adequate  and  well-controlled" 
to  require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  manner,  taking  into 
accoimt  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  has  issued  a  proposed 
rule  further  defining  adequate  and  well- 
controlled  studies.  As  proposed,  one 
characteristic  of  an  adequate  and  well- 
controlled  study  is  that  such  a  study, 
when  conductml  in  the  target  animal,  be 
conducted  in  compliance  with  good 
study  practices.  As  explained  in  the 
preamble  to  the  propo«ed  regulation 
defining  adequate  and  Mrell-controlled 
studies.  FDA  intends  to  define  good 
study  practices  when  the  agency 
publishes  the  revised  INAD  regulations. 

FDA  is  reopening  the  coQunent  period 
on  the  ANPRM  for  the  sole  purpose  of 
inviting  interested  persons  to  submit 
comments  which  will  give  FDA 
guidance  in  developing  proposed 
regulations  defining  good  study 
practices.  The  agency  is  particularly 
interested  in  specific  comments 
explaining  which  study  practices, 
including  practices  such  as  those 
specified  in  good  laboratory  practices  or 
specific  practices  recommended  by  the 
Center  for  Veterinary  Medicine  during 
the  conduct  studies  or  in  guidance, 
could  not  be  followed,  in  whole  or  in 
part,  when  studies  are  ctmducted  unda 
actual  use  conditions  in  field  studies. 
These  comments  shoidd  include 
specific  examples  whenever  possible. 

Interested  persons  may.  on  or  before 
June  9. 1997  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  good  study 
practices.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunenL  Received 
comments  may  be  seen  in  the  office 
above  between  9  ajn.  and  4  pjn., 
Monday  through  Friday. 


Dated:  April  29. 1997. 
William  B.  Scknta, 

Deputy  Coaunissioner  for  Policy. 

(FR  Doc.  97-1184S  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  514 
[Docket  No.  97N-0141] 

Adequate  and  WeU-Contfolled  Studies 
for  Investigational  Use  artd  Approval  of 
New  Animal  Drugs 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  as  directed  by 
the  Animal  Drug  Availability  Act  of 
1996  (ADAA).  is  publishing  a  proposed 
regulation  to  further  define  the  term 
"adequate  and  well-controlled"  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  manner.  Elsewhere 
in  this  issue  of  the  Fed««l  Registpr. 
FDA  is  reopening  docket  number  96N- 
0411  to  receive  comments  regarding  a 
concept,  "good  study  practices."  that  is 
related  to  the  definition  of  adequate  and 
well-controlled  studies. 
DATES:  Written  comments  by  July  22, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  SVORMATION  CONTACT: 
Herman  M.  Schoenemann,  Center  for 
Veterinary  Medicine  (HFV-126).  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville.  MD  20855. 301-594- 
1638. 
SUPPLQCNTARY  MPORMATION: 

LBackgromid 

Congress  enacted  the  ADAA  (Pub.  L. 
104-250)  on  October  9. 1996.  Section 
2(e)  of  the  ADAA  directs  FDA  to  issue, 
within  6  months  of  its  enactment, 
proposed  regulations  to  further  define 
the  term  "adequate  and  well-controlled" 
to  require  that  field  investigations  be 
desijpied  and  conducted  in  a 
scientifically  Sound  maimer,  taking  into 
account  practical  conditions  in  the  field 
and  difiinences  between  field 
conditions  and  lahc»atory  conditions. 
Although  FDA  believes  that  the 
definition  of  adequate  and  %ireU- 


controlled  is  meaningful  only  when 
considered  within  the  context  of  the 
entire  sat  of  regulations  that  govern  the 
investigational  use  and  approval  of  new 
animal  drugs.  FDA  is  publishing  this 
proposed  definition  of  adequate  and 
wellHX>ntrolled  studies  s^Mntsly 
because  of  the  statutory  timeframe  set 
forth  in  the  ADAA.  FDA  intends  to  issue 
proposed  revised  investigational  tise 
new  animal  drug  (INAD)  r^ulations 
followed  by  proposed  revised 
regulations  governing  new  animal  drug 
applications.  These  proposals,  intended 
to  further  implement  the  ADAA  and  the 
Center  for  Veterinary  Medicine's  (CVM) 
commitment  to  reinvent  the  animal  drug 
approval  process  and  facilitate  the 
approval  of  new  animal  drugs,  will  give 
context  to  the  definition  of  adequate  and 
well-controlled  studies. 

n.  Adequate  and  WeU-CeotroUed 
Studiea 

FDA  has  long  considered  that  the 
characteristics  embodied  in  21  CFR 
314.126  and  §  514.111(a)(5)(u)  (21  CFR 
514.111(aH5Kii))  are  the  essentials  of  an 
adequate  and  well-controlled  study. 
Discussions  held  between  FDA  and 
members  of  the  Coalition  for  Animal 
Health  (Coalition)  prior  to  enactment  of 
the  ADAA  and  comments  from  the 
Animal  Health  Institute  in  response  to 
the  advance  notice  of  proposed 
rulemaking  published  November  21.' 
1996  (61  FR  59209),  made  it  clear  that 
some  members  of  the  r^ulated  industry 
are  concerned  that  certain  scientific 
principles  and  practices  may  be  difficult 
to  apply  in  testing  new  animal  drugs 
under  field  conditions.  In  response, 
FDA  evaluated  the  extent  to  which  the 
characteristics  in  §  514.111(aX5Mu) 
represent  sound  scientific  principles 
essential  for  adequate  and  well- 
controlled  studies.  After  careful 
consideration  of  the  characteristics  in 
light  of  the  concerns  expressed.  FDA 
believes  that  the  characteristics  set  forth 
in  §  514.111(aK5Mii).  with  minor 
modifications,  remain  sound  scientific 
principles  essential  for  all  adequate  and 
well-controlled  studies  whether 
conducted  under  laboratory  or  field 
conditions.  (See  definition  of  substantial 
evidence,  section  512(dX3)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  360b(dM3))).  The 
agency  is  proposing  to  replace  current 
§  514.111(aM5Xu)  with  new  proposed 
§  514.117.  whkh  contains  minor 
revisions  to  the  ciureDt  regulation  on 
adequate  and  well-controlled  studies. 

The  primary  purpose  of  conducting 
adequate  and  well-controlled  studies  is, 
and  has  always  been,  to  distingtiish  the 
effoct  of  the  drug  from  other  influences, 
such  as  spontaneous  change  in  the 
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coune  of  disease  and  biased 
observation,  so  that  a  determination  can 
be  made  wiwther  tbe  drug  is  effiactive. 
Thus.  FDA's  objectives  in  defining 
adequate  and  well-controlled  studies 
remain  unchanged.  In  the  Federal 
Rogietar  of  February  22, 1985  (50  FR 
7452).  FDA  stated  that  the  regulation 
defiii^u  adequate  and  well-controlled 
studimhas  two  primary  objectives:  "(l) 
to  allow  the  agency  to  assess  methods 
for  Tninimiring  biss;  and  (2)  to  assure  a 
sufficiently  detailed  description  of  the 
study  to  allow  scientific  assessment  and 
interpretation  of  it"  These  principles 
continue  to  apply  whether  a  study  is 
conducted  on  a  drug  intended  for  use  in 
animals  or  humans  or  whether  the  study 
is  conducted  under  laboratory  or  field 
conditions. 

To  satisfy  the  objective  of  minimizing 
bias,  the  use  of  appropriate  controls  in 
a  study  design  is  of  critical  importance. 
Therefore,  proposed  §  514.117(b)(4)  lists 
the  acceptable  types  of  controls  that 
may  be  used  when  conducting  adequate 
and  well-controlled  studies.  FDA  has 
listed  the  types  of  controls  in 
descending  order — roughly  in 
accordance  with  the  ease  of 
interpretation  of  associated  studies. 
FDA  believes  that  there  may  be  good 
reasons  for  using  difierent  types  of 
controls  in  study  designs  for  particular 
situations  and  that  the  regulation  is 
sufficiently  flexible  to  accommodate  the 
needs  of  sponsors  in  this  respect.  As  a 
matter  of  past  practice,  FDA  has 
approved  products  whose  effectiveness 
was  established  on  the  basis  of  studies 
utilizing  each  of  the  controls  listed  in 
the  pro{>osed  definition  of  adequate  and 
well-controlled  studies. 

The  sponsor's  choice  of  the  type  of 
control  used  in  a  study  should  be  based 
on  the  scientific,  ethiod.  and  practical 
cimunstancas  associated  «vith  that 
particular  study.  This  decision  should 
integrate,  ainnng  other  considerations, 
infofiaation  such  as  the  claim  being 
made  for  the  drug,  the  nature  of  the  new 
animal  drug,  the  aoiraal  population  for 
which  the  animal  dr\ig  is  intended,  and 
the  number  of  ■ntmaU  necessary  to 
demonstrate  effectiveness.  As  long  as 
the  sponsor's  choice  is  scientifically 
justifiable  and  the  studies  are  properly 
designed  and  conducted,  the 
approvability  of  the  application  will  not 
be  affected  by  the  choice  of  control. 
Nothing  in  the  proposed  regulation 
prohibits  an  animal  from  serving  as  its 
own  control  under  such  circimistances. 
Sponsors  are  encouraged  to  discuss  the 
choice  of  control  and  other  aspects  of 
study  design  with  CVM  during  the 
development  of  the  protocol. 

In  proposed  S  514.117(bM4Miii).  FDA 
has  modified  the  description  of  the 


active  treatment  concurrent  control  in 
the  current  §514.111(a)(5)(i)(aK4)(ui)  to 
make  it  consistent  with  such 
descriptions  used  elsewhere  in  the 
regulations.  A  demonstration  of 
e^ctiveness  by  means  of  showing 
similarity  of  the  new  animal  drug  to  an 
active  control  drug  is  an  indirect 
demonstration  of  effisctiveness  because 
the  active  control  treatment  serves  as  an 
intermediary  in  the  comparison  between 
the  new  animal  drug  and  the  placebo. 
That  is.  it  is  presiuned.  without  actually 
measuring  it.  that  the  active  control 
would  have  been  superior  to  the  placebo 
if  there  had  been  a  comparison  between 
the  active  control  and  placebo.  Under 
this  study  design,  similarity  of  the  new 
animal  drug  and  active  control  drug  can 
mean  either  that  both  were  effective  or 
that  neither  was  effective.  Therefore. 
FDA  has  specified  that  the  analysis  of 
the  study  must  explain  why  the  active 
control  drug  should  be  considered  to 
have  been  effective  in  the  completed 
study,  for  example,  by  reference  to 
previous  placebo-controlled  studies  of 
the  active  control  drug.  Although  the 
active  treatment  concurrent  control  may 
be  useful  in  studies  where  humane 
considerations  are  presumed 
paramount,  a  sponsor  needs  to  carefully 
consider,  based  on  the  particular 
circumstances  associated  with  a  study, 
whether  the  use  of  an  active  treatment 
concurrent  control  (due  to  the  greater 
niunber  of  animals  often  necessary  to 
demonstrate  effectiveness  in  an  active 
control  study)  may  be  less  humane  than 
other  controls.  For  example,  use  of  an 
active  control  may  require  inducing  a 
disease  or  condition  in  a  greater  number 
of  animals  than  would  be  necessary 
with  other  types  of  controls  and  animals 
in  the  test  (or  control)  group  may  suffer 
if  the  new  animal  drug  (or  control 
article)  proves  to  be  unsafe  or 
ineffective. 

Ck>nsistant  with  the  objective  of  the 
regulation  on  adequate  and  weU- 
controUed  studies  to  assure  that  there  is 
a  sufficienUy  detailed  description  of 
studies  to  allow  proper  scientific 
assessment  and  interpretation,  the 
proposed  definition  of  adequate  and 
well-controlled  studies  states  in 
S  514.117(b)(2)  that  good  study  practices 
are  to  be  followed  in  conducting  such 
studies  in  the  target  animal  species.  An 
applicati(m  for  a  new  animal  drug 
approval  will,  with  respect  to  each 
study  conducted  in  the  target  animal 
species,  need  to  include  a  statement  that 
the  study  was  conducted  in  compUance 
with  good  study  practices.  Minor, 
inconsequential  deviations  from  good 
study  practices  would  not  lead  to  the 
conclusion  that  the  study  did  not 


comply  with  good  study  practices; 
rather,  substantial  compliance  with 
good  study  practices  would  be 
considered  compliance.  FDA  intends  to 
establish  this  set  of  study  standards 
when  the  agency  proposes  revisions  to 
its  INAD  regulations:  until  regulations 
defining  good  study  practices  are 
finalized,  the  study  report  for  an 
adequate  and  well-controlled  study 
need  not  contain  a  statement  describing 
adherence  to  good  study  practices.  FDA 
intends  to  publish,  as  soon  as  possible, 
the  revised  DMAD  regulations,  including 
the  requirements  of  good  study 
practices.  The  agency  published  in  the 
Federal  Ragiater  an  advance  notice  of 
proposed  rulemaking  soliciting 
oonunents  regarding  proposed  revisions 
to  tbe  INAD  regulations  and  specifically 
requesting  comments  on  defining 
"adequate  and  well-controlled"  (61  FR 
59209).  FDA  is  reopening  elsewhere  in 
this  issue  of  the  Federal  Register  docket 
number  96N-0411  to  receive  comments 
specifically  related  to  defining  good 
study  practices.  The  agency  encourages 
interested  parties  to  submit  comments 
regarding  good  study  practices  to  that 
docket  and  is  considering  additional 
forums  in  which  interested  parties  can 
provide  comments  and  discuss  with 
FDA  the  general  concepts  of  these 
regulations.  In  the  interim,  the  clear 
reference  in  the  proposed  definition  of 
adequate  and  well-controlled  studies  to 
a  standard  of  conduct  specifically 
designed  for  target  animal  studies,  good 
study  practices,  should  clear  up  any 
confusion  that  sponsors  may  have 
regarding  the  need  to  apply  good 
laboratory  practices  to  the  conduct  of 
field  studies.  It  is  the  agency's  intent 
that  the  referenced  standard  of  conduct 
should  be  applied  with  sound  scientific 
judgment  A  study  that  is  designed  and 
conducted  in  a  manner  that  is  consistent 
with  sound  scientific  principles  and 
practices  would  generally  not  be 
rejected  because  of  minor, 
inconsequential  deviations  from  good 
study  practices. 

Proposed  §  514.117  continues  to 
anticipate  that  there  may  be  limited 
circumstances  in  which  a  scientifically 
sound  evaluation  of  a  particular  study  is 
not  precluded  by  certain  flaws  in  the 
protocol  for.  or  execution  of.  the  study 
and  provides  for  a  procedure  to  seek  a 
waiver  from  particular  characteristics 
enumerated  in  the  definition.  However, 
because  FDA  believes  that  the  agency's 
description  of  adequate  and  well- 
controlled  studies  has  served 
satisfactorily  as  a  basis  for  approval  over 
time  and  contains  the  essential 
characteristics  of  such  studies.  FDA 
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concludes  that  any  request  for  a  waiver 
must  be  well-justified. 

All  studies  intended  by  the  sponsor  to 
be  used  to  support  an  approval, 
including  adequate  and  well-controlled 
studies  to  demonstrate  effectiveness, 
must  be  designed,  conducted,  and 
reported  in  a  manner  which  provides 
assurance  that  the  study  report  and  the 
underlying  data  are  reliable  and  can  be 
appropriately  reviewed.  Without  such 
reliable  data  and  information  the  agency 
cannot  make  the  safety,  effectiveness, 
and  labeling  determinations  required  for 
approval  under  the  statue  (See  21  U.S.C. 
360b(d).)  FDA  believes  that  generation 
of  reliable  data  and  information  can  best 
be  accomplished  by  conducting 
adequate  and  well-controlled  studies 
imder  a  documented  program  of  quality 
assurance. 

The  primary  purpose  of  adequate  and 
well-controlled  studies  is  to  determine 
whether  the  animal  drug  is  effective. 
Therefore,  adequate  and  well-controlled 
field  studies  must  balance  the  need  to 
control  environmental  and  other  factors 
with  the  need  to  observe  the  effects  of 
the  animal  drug  under  closely 
approximated  use  conditions  so  that  the 
bue  effect  of  the  animal  drug  can  be 
measured  and  an  appropriate  inference 
can  be  drawn  regarding  the  effect  of  the 
animal  drug  in  actual  use.  In  general,  as 
long  as  a  study  reflects  a  considered 
judgment  regarding  the  study's 
appropriateness  relative  to  particular 
scientific,  ethical,  and  practical 
circumstances  and  the  study  is  properly 
designed  and  conducted  (e.g.,  it  uses  an 
appropriate  control  group,  minimizes 
bias,  and  assures  a  sufficiently  detailed 
description  of  the  study  to  allow  the 
application  of  a  dociunented  quality 
assurance  process  and  subsequent 
scientific  assessment  and 
interpretation),  the  study  will  be 
considered  by  FDA  in  support  of 
approval  of  an  application. 

in.  Envinmmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  impacts  of  this 
proposed  rule.  The  agency  has 
determined  under  21  CFR  25.24(a)(8) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612). 
Executive  Order  12866  directs  agencies 


to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regiilatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Oder. 

Section  2(e)  of  the  ADAA  requires 
FDA  to  further  define  the  term 
"adequate  and  well-controlled"  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  manner,  taking  into 
account  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions. 
Discussions  between  FDA  and  regulated 
industry  during  the  development  of  the 
ADAA  made  it  clear  that  the  regulated 
industry  is  concerned  that  certain 
scientific  principles  and  practices  may 
be  difficult  to  apply  in  testing  new 
animal  drugs  under  actual  field 
conditions.  FDA  reviewed  the  essentials 
of  adequate  and  well-controlled  studies 
currently  identified  in  §514.111(a)(5)(ii) 
and  determined  that  these  essentials 
continue  to  represent  scientifically 
sound  principles  governing  the  conduct 
of  adequate  and  well-controlled  studies, 
whether  conducted  under  laboratory  or 
field  conditions.  However,  FDA  does 
agree  that  the  practices  followed  in  the 
conduct  of  adequate  and  well-controlled 
studies  in  the  target  animal  under  field 
conditions  may  need  to  be  more  flexible 
in  some  regards  than  the  practices 
followed  under  laboratory  conditions. 
Thus,  the  primary  change  in  FDA's 
proposed  definition  of  adequate  and 
well-controlled  studies  is  the  definitions 
requirement  that  an  adequate  and  well- 
control  study  conducted  in  the  target 
animal  be  conducted  in  compliance 
with  good  study  practices. 

The  definition  of  adequate  and  well- 
controlled  studies  in  proposed  §  514.117 
has  significance  only  within  the  context 
of  the  regidations  governing 
investigational  use  and  approval  of  new 
animal  drugs.  Because  FDA  has  not 
issued  revised  INAD  regulations  to  fully 
define  good  study  practices  and  has  not 
issued  revised  new  animal  drug 
application  r^ulations.  there  will  be 
littie  or  no  effect  from  this  proposed 
rule  on  the  level  of  effort  ciurenUy 
expended  by  industry  in  testing  the 
effectiveness  of  new  animal  drugs  as 
part  of  the  drug  approval  process.  A 


thorough  economic  analysis  will  be 
conducted  on  the  impact  of  proposed 
changes  to  the  regulations  governing 
INAD's,  including  provisions  defining 
good  study  practices,  and  on  the  impact 
of  proposed  changes  to  the  new  anima] 
drug  application  regulations  in  future 
proposals. 

Tne  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities  unless  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  this  proposed  regulation 
^11  not  impose  significant  new  costs  on 
any  firms,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)),  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

V.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(2  U.S.C.  1532)  requires  that  agencies 
prepare  an  assessment  of  the  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  annual  > 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation).  This 
proposed  rule  does  not  impose  any  • 
mandates  on  State,  local,  or  tribal 
governments,  or  the  private  sector  that 
will  result  in  an  annual  expenditure  of 
SlOO.000.000  or  more. 

Lists  of  Sul^ects  in  21  CFR  part  514 

Administrative  practice  and 
procediue.  Animal  drugs,  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  514  is 
amended  as  follows: 

PART  514— NEW  ANMIAL  DRUG 
APPUCATIONS 

1.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Aodiorttr-  Sees.  501,  502,  512,  701,  721. 
801  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  352,  360b,  371.  379e. 
381). 

2.  Section  514.111  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 


fS14.111    Refusal  to 


(a) 
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(5)  Evaluated  on  the  basis  of 
information  submitted  as  part  of  the 
application  and  any  other  information 
before  the  Food  and  Drug 
Administration  with  respect  to  such 
drug,  there  is  lack  of  substantial 
evidence  consisting  of  one  or  more 
adequate  and  well-controlled  studies  by 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the 
effectiveness  of  the  drug  involved,  on 
the  basis  of  which  it  could  fairly  and 
reasonably  be  concluded  by  such 
experts  that  the  drug  will  have  the  effect 
it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  or  proposed  labeling  thereof. 
•        •        •        •        • 

3.  New  §  514.117  is  added  to  subpart 
B  to  read  as  follows: 

§514.117    Adequate  and  wail-conlrolled 
studies. 

(a)  Purpose.  The  primary  purpose  of 
conducting  adequate  and  well- 
controlled  studies  of  a  new  animal  drug 
is  to  distinguish  the  effect  of  the  new 
animal  drug  hom  Other  influences,  such 
as  spontaneous  change  in  the  course  of 
the  disease,  normal  animal  production 
performance,  or  biased  observation.  One 
or  more  adequate  and  well-controlled 
studies  are  required  to  establish,  by 
substantial  evidence,  that  a  new  animal 
dru^is  effiective.  The  characteristics 
described  in  paragraph  (b)  of  this 
section  have  been  developed  over  a 
period  of  years  and  are  generally 
recognized  as  the  essentials  of  an 
adequate  and  well-controlled  study. 
Well-controlled,  as  used  in  the  phrase   - 
adequate  and  well-controlled, 
emphasizes  an  important  aspect  of 
adequacy.  FDA  considers  these 
characteristics  in  determining  whether  a 
study  is  adequate  and  well-controlled 
for  purposes  of  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b).  Reports  of 
adequate  and  well-controlled  studies,  in 
addition  to  providing  a  basis  for 
determining  whether  a  new  animal  drug 
is  efiioctive.  may  also  be  needed  to 
support  claims  of  target  animal  safety. 
The  report  of  an  adeq^te  and  well- 
controlled  study  should  provide 
sufficient  details  of  study  design, 
conduct,  and  analysis  to  allow  critical 
evaluation  and  a  determination  of 
whether  the  characteristics  of  an 
adequate  and  well-controlled  study  are 
present. 

(b)  Characteristics.  An  adequate  and 
well-controlled  study  has  the  following 
characteristics: 

(1)  The  protocol  for  the  study 
(protocol)  and  the  report  of  the  study 


results  (study  report)  must  include  a 
clear  statement  of  the  study  objective(s). 

(2)  Any  study  conductea  in  the  target 
animal  shall  be  conducted  in 
compliance  with  the  good  study 
practices.  The  protocol  contains  a 
statement  acknowledging  the 
applicability  of,  and  intention  to  follow, 
the  good  study  practices  for  the  conduct 
of  the  study.  The  study  report  contains 
a  statement  describing  adherence  to  the 
good  study  practices. 

(3)  The  study  is  conducted  with  a  new 
animal  drug  that  is  produced  in 
accordance  with  appropriate 
manufacturing  practices,  which  include, 
but  are  not  necessarily  limited  to,  the 
manufacture,  processing,  packaging, 
holding,  and  labeling  of  the  new  animal 
drug  such  that  the  critical 
characteristics  of  identity,  strength, 
quality,  purity,  and  physical  form  of  the 
new  animal  (hug  are  known,  recorded, 
and  reproducible,  to  permit  meaningful 
evaluations  of  and  comparisons  with 
other  studies  conducted  with  the  new 
animal  drug.  The  physical  form  of  a  new 
animal  drug  includes  the  formulation 
and  physical  characterization  (including 
delivery  systems  thereof,  if  any)  of  the 
new  animal  drug  as  presented  to  the 
animal.  The  protocol  and  study  report 
must  include  an  identification  number 
which  can  be  correlated  with  the 
specific  formulation  and  production 
process  used  to  manufacture  the  new 
animal  drug  used  in  the  study. 

(4)  The  study  uses  a  design  that 
permits  a  valid  comparison  with  one  or 
more  controls  to  provide  a  quantitative 
evaluation  of  drug  efiiects.  The  protocol 
and  the  study  report  must  describe  the 
precise  nature  of  the  study  design,  e.g., 
duration  of  treatment  periods,  whether 
treatments  are  parallel,  sequential,  or 
crossover,  and  the  determination  of 
sample  size.  Within  the  broad  range  of 
studies  conducted  to  support  a 
determination  of  the  effectiveness  of  a 
new  animal  drug,  certain  of  the  controls 
listed  below  would  be  appropriate  and 
preferred  depending  on  the  study 
conducted: 

(i)  Placebo  concurrent  control.  The 
new  animal  drug  is  compared  with  an 
inactive  preparation  designed  to 
resemble  the  new  animal  drug  as  Car  as 
possible. 

(ii)  Untreated  concurrent  control.  The 
new  animal  drug  is  compared  with  the 
absence  of  any  treatment.  The  use  of 
this  control  may  be  appropriate  when 
objective  measurements  of  effectiveness, 
not  subject  to  observer  bias,  are 
available. 

(iii)  Active  treatment  concunent 
control.  The  new  animal  drug  is 
compared  writh  known  effective  therapy. 
The  use  of  this  control  is  appropriate 


when  the  use  of  a  placebo  control  or  of 
an  untreated  concurrent  control  would 
unreasonably  compromise  the  welfare  of 
the  animals.  Similarity  of  the  new 
animal  drug  and  the  active  control  drug 
can  mean  either  that  both  drugs  were 
effective  or  that  neither  was  effective. 
The  study  report  should  assess  the 
ability  of  the  study  to  have  detected  a 
diffierence  between  treatments.  The 
evaluation  of  the  study  should  explain 
why  the  new  animal  drugs  should  be 
considered  effiective  in  the  study,  for 
example,  by  reference  to  results  in 
previous  placebo-controlled  studies  of 
the  active  control. 

(iv)  Historical  control.  The  results  of 
treatment  with  the  new  animal  drug  are 
quantitatively  compared  with 
experience  historically  derived  from  the 
adequately  documented  natural  history 
of  the  disease  or  condition,  or  with  a 
regimen  (therapeutic,  diagnostic, 
prophylactic)  whose  effiectiveness  is 
established,  in  comparable  animals. 
Because  historical  control  populations 
usually  cannot  be  as  well  assessed  with 
respect  to  pertinent  variables  as  can 
concurrent  control  populations, 
historical  control  designs  axe  usually 
reserved  for  special  circimistances. 
Examples  include  studies  in  which  the 
effect  of  the  new  animal  drug  is  self- 
evident  or  studies  of  diseases  with  high 
and  predictable  mortality,  or  signs  and 
symptoms  of  predictable  duration  or 
severity,  or,  in  the  case  of  prophylaxis, 
predictable  morbidity. 

(5)  The  study  uses  a  method  of 
selecting  animals  that  provides  adequate 
assurances  that  the  aniinals  are  suitable 
for  the  purposes  of  the  study.  For 
example,  the  animals  can  reasonably  be 
expected  to  have  animal  production 
characteristics  typical  of  the  class(es)  of 
fjpimaU  for  which  the  new  animal  drug 
is  intended,  there  is  adequate  assurance 
that  the  animals  have  the  disease  or 
condition  being  studied,  or,  in  the  case 
of  prophylactic  agents,  evidence  of 
susceptibility  and  exposure  to  the 
condition  against  which  prophylaxis  is 
desired  has  been  provided.  The  protocol 
and  the  study  report  describe  the 
method  of  selecting  animals  for  the 
study. 

(6)  The  study  uses  a  method  taassign 
a  treatment  or  a  control  to  each 
experimental  unit  of  animal*  that  is 
random  and  minimizes  bias. 
Experimental  units  of  animals  are 
groups  of  animaU  that  are  comparable 
with  respect  to  pertinent  variables  such 
as  age.  sex.  class  of  animal,  severity  of 
disease,  duration  of  disease,  dietary 
regimen,  level  of  animal  production, 
and  use  of  drugs  or  therapy  other  than 
the  new  animal  drug.  The  protocol  and 
the  study  report  describe  the  method  of 


assignment  of  animals  to  an 
experimental  unit  to  account  for 
pertinent  variables  and  method  of 
assignment  of  a  treatment  or  a  control  to 
the  experimental  units.  When  the  ^ect 
of  such  variables  is  accounted  for  by  an 
appropriate  design,  and  when,  within 
the  same  animal,  effects  due  to  the  test 
drug  can  be  obtained  free  of  the  effects 
of  such  variables,  the  same  animal  may 
be  used  for  both  the  test  drug  and  the 
control  using  the  controls  set  forth  in 
paragraph  (b)(4)  of  this  section. 

(7)  The  study  uses  methods  to 
minimize  bias  on  the  part  of  observers 
and  analysts  of  the  data  that  are 
adequate  to  prevent  undue  influences 
on  the  results  and  interpretation  of  the 
study  data.  The  protocol  and  study 
report  explain  the  methods  of 
observation  and  recording  of  the  animal 
response  variables  and  document  the 
methods,  such  as  "blinding"  or 
"masking,"  used  in  the  study  for 
excluding  or  minimizing  bias  in  the 
observations. 

(8)  The  study  uses  methods  to  assess 
animal  response  that  are  well-defined 
and  reliable.  The  protocol  and  study 
report  describe  the  methods  for 
conducting  the  study,  including  any 
appropriate  analytical  and  statistical 
methods,  used  to  collect  and  analyze  the 
data  resulting  from  the  conduct  of  the 
study,  describe  the  criteria  used  to 
assess  response,  and.  when  appropriate, 
justify  the  selection  of  the  methods  td 
assess  animal  response. 

(9)  There  is  an  analysis  and 
evaluation  of  the  results  of  the  study  in 
accord  with  the  protocol  adequate  to 
assess  the  effects  of  the  new  animal 
drug.  The  study  report  evaluates  the 
methods  used  to  conduct,  and  presents 
and  evaluates  the  results  of,  the  study  as 
to  their  adequacy  to  assess  the  effects  of 
the  new  animal  drug.  This  evaluation  of 
the  results  of  the  study  assesses,  among 
other  items,  die  comparability  of 
treatment  and  control  groups  with 
respect  to  pertinent  variables  and  the 
effects  of  any  interim  analyses 
performed. 

(c)  Waiver.  The  Director  of  the  Center 
for  Veterinary  Medicine  (the  Director) 
may.  on  the  Diiector's^wn  initiative  or 
on  the  petition  of  an  interested  person, 
waive  in  whole  or  in  part  any  of  the 
criteria  in  pcuagraph  (b)  of  this  section 
with  respect  to  a  specific  study.  A 
petition  for  a  waiver  is  required  to  set 
fordi  clearly  and  concisely  the  specific 
criteria  from  which  waiver  is  sought, 
why  the  criteria  are  not  reasonably 
applicable  to  the  particidar  study,  what 
alternative  procedures,  if  any,  are  to  be, 
or  have  been  employed,  and  what 
results  have  been  obtained.  The  petition 
is  also  required  to  state  why  the  studies 


so  conducted  will  yield,  or  have 
yielded,  substantial  evidence  of 
effectiveness,  notwithstanding 
nonconformance  with  the  criteria  for 
which  waiver  is  requested, 
(d)  Uncontrolled  studies. 
Uncontrolled  studies  or  partially 
controlled  studies,  including  studies  for 
which  the  Director  has  granted  a  waiver, 
under  paragraph  (c)  of  this  section,  of 
the  use  of  any  necessary  control 
described  in  paragraph  (b)(4)  of  this 
section,  are  not  acceptable  as  the  sole 
basis  for  the  approval  of  claims  of 
effectiveness  or  target  animal  safety. 
Such  studies,  carefolly  conducted  and 
dociunented.  may  provide  corroborative 
support  of  adequate  and  well-controlled 
studies  regarding  effectiveness  and  may 
yield  valuable  data  regarding  safety  of 
the  new  animal  drug.  Such  studies  will 
be  considered  on  their  merits  in  the 
light  of  the  characteristics  listed  here. 
Isolated  case  reports,  random 
experience,  and  reports  lacking  the 
details  which  permit  scientific 
evaluation  will  not  be  considered. 

Dated:  April  29, 1997. 
William  B.  Schnltz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-11846  Filed  5-7-97;  8:45  am) 
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The  North  Amertcan  Numbsring 
Council  (NANOlMUM 

iinpieiiiWnBiion  ot  i  SMpnonv  fHimoer 
Portability 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rxde. 

SUMMARY:  The  Conunission  has  released 
a  Ptiblic  Notice  which  establishes  a 
pleading  cycle  for  oHnments  on  the 
NANC's  recommendations  regarding 
local  number  portability  admhustxatois 
(LPNAs),  the  duties  of  LPNAs,  the 
location  of  regional  nund)n  portability 
databases,  and  technical  specifications 
for  the  regional  databases. 
DATES:  Comments  are  due  on  or  before 
June  2, 1997.  and  reply  comments  are 
due  on  or  before  June  17, 1997. 
A0ORE9BE8:  Comments  and  reply 
comments  should  be  sent  to  QEBce  of 
the-Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW.,  Room 
222.  Washington.  D.C.  20554.  with  a 


copy  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street,  NW., 
Room  544,  Washington,  D.C.  20554. 
Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140. 
Washington.  D.C.  20037. 
FOR  FURTHER  MTOnMATIOH  CONTACT: 
Steven  Teplitz  or  Kyle  Dixon.  Policy 
and  Program  Planning  Division. 
Common  Carrier  Bureau,  (202)  418- 
1580. 

tUPPLBIBITARY  INFORMATION: 

Sjmopais  of  Pnblic  Notice 

On  June  27, 1996,  the  Commission 
adopted  the  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
{First  Report  &  Order)  (61  FR  38605 
(July  25, 1996))  in  the  above-referenced 
docket  implementing  the  requirement 
under  section  251(b)  of  the 
Communications  Act  of  1934,  as 
amended,  that  all  local  exchange 
carriers  offer  number  portability  in 
accordance  with  requirements 
prescribed  by  the  Commission.  In  the 
First  Report  &■  Order,  the  Commission 
directed  the  North  American  Nvunbering 
Coimcil  (NANC),  a  fisderal  advisory 
committee,  to  select  one  or  more 
independent,  non-governmental  entities 
that  are  not  aligned  with  any  particular 
telecommunications  segment,  to  serve 
as  a  local  number  portability 
administrator(s)  (LNPA(s)).  The 
Commission  also  directed  the  NANC  to 
make  recommendations  regarding,  inter 
alia,  the  duties  of  LNPA(s),  the  location 
of  regional  databases,  and  technical 
specifications  for  the  rraional  databases. 

The  NANC  forwarded  its 
recommendatioiu  to  the  Commission  on 
May  1, 1997  in  a  report  from  its  Local 
Number  Portability  Administration 
Selection  Working  Group,  dated  April 
25, 1997.  Specifically,  the  NANC  issued 
reconunendations  in  the  following 
areas:  (1)  What  party  or  parties  should 
be  selected  as  LNPA(s);  (2)  whether  one 
or  multi|rfe  LiNPA(s)  should  be  selected; 

(3)  how  theLNPA(s)  should  be  selected; 

(4)  specific  duties  of  the  LNPA(s);  (5) 
geographic  coverage  of  the  regional 
databases;  (6)  technical  standards, 
including  interoperability  standards, 
netvirori:  inter&ce  standards,  and 
technical  specifications,  for  the  regional 
databases;  (7)  the  sharing  of  numbering 
information  between  the  North 
American  Niunbering  Plan 
Administrator  and  the  LNPA(s);  and  (8) 
the  future  role  of  the  NANC  with  respect 
to  local  number  portability  issues.  The 
Commission  will  act  on  these 
recommendations  in  a  futiire  order. 
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Copies  of  the  NANC's  Local  Number 
Portability  AdministratioD  Selection 
Working  Croup  report  are  available  for 
public  inspection  and  copying  during 
normal  business  hours,  in  the 
Commission's  Public  Reference  Center, 
Room  239, 1919  M  Street,  NW., 
Washington,  D.C.  20554.  Copies  can 
also  be  obtained  from  International 
Transcription  Service,  Inc.  (ITS),  the 


Commission's  contractor  for  public 
service  records  duplication,  at  2100  M 
Street,  NW.,  Washington,  D.C.  20037.  or 
by  calling  (202)  875-3800.  In  addition, 
the  NANC's  Local  Number  Portability 
Administration  Selection  Working 
Group  report  is  available  for  review  via 
the  Conunission's  website  at  http:// 
www.fcc.gov/ccb/Nanc. 


The  First  Repmt  Br  Order  directed  the 
Chief,  Common  Carrier  Bureau,  to  issue 
a  Public  Notice  that  specifically 
identifies  the  administrator(s)  selected 
by  the  NANC  and  the  proposed 
locations  of  the  regional  databases. 
Pursuant  to  this  db«ctive,  we  hereby 
annoimce  that  the  NANC  has  made  the 
following  recommended  LNPA 
selections,  in  the  following  regions: 


Notices 


Region 


Northeast  ... 
Md-Altantic 
Mid-West  .._ 
Southeast  ... 


Southwest 
Western  .... 


West  Coast 


Specific  states  per  region 


Vermont.  New  Hampshire,  Maine.  New  York.  Conrwcticut.  Rhode  Istand.  and  Massachusetts 

New  Jersey,  Pennsytvania,  Delaware.  Maryland.  West  Virginia.  Virginia,  and  Washington.  DC  

Illinots,  Wisconsin,  Indiana,  Michigan,  and  Ohio - 

Florida.  Georgia.  North  Carolina.  South  Carolina.  Tennessee.  Kentucky,  Alabama.  Mississippi. 

and  Louisiana. 

Texas,  Oklahoma,  Kansas,  Arkartsas.  and  Missouri „ _ - - 

Washington,  Oregon.  Montana,  Wyoming.  North  Dakota.  South  Dakota.  Minnesota,  towa.  Ne- 

t)raska.  Cotorado,  Utah.  Arizona.  New  Mexico.  Maho.  and  Alaska. 
Cafitomia.  Nevada,  and  Hawaii ~ ~ 


AdminisUaior 


Lockheed  Martin  IMS. 
Lockheed  Martin  IMS. 
Lockheed  Martin  IMS. 
Perot  Systems.  Inc. 

Lockheed  Martin  IMS. 
Perot  Systems.  Irtc. 

Perot  Systems,  hw. 


The  NANC  also  recommends  that  the 
U.S.  territories  choose  from  one  of  the 
seven  regions.  A  state  has  60  days  from 
the  release  date  of  this  Public  Notice  to 
notify  the  Common  Carrier  Bureau  and 
the  NANC  that  it  does  not  wish  to 
participate  in  the  regional  database 
system  for  number  portability. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2  §9.  and 
consistent  with  its  charter,  the  NANCs 
authority  is  limited  to  providing  advice 
and  recommendations  to  the 
Commission.  Moreover,  all  procedural 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  §  551  et  seq.. 
and  other  applicable  statutes  continue 
to  apply.  Interested  parties  should  file 
an  original  and  four  copies  of  their 
comments  on  the  NANC's  number 
portability  recommendations  by  June  2. 
1997  and  reply  comments  by  June  17, 
1997  with  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street.  N.W..  Washington.  D.C. 
20554.  Comments  and  reply  comments 
should  reference  CC  Docket  No.  96-115. 
In  addition,  parties  should  send  one 
copy  to  Janice  Myles,  Common  Carrier 
Bureau.  FCC,  Room  544, 1919  M  Street. 
N.W.,  Washington.  D.C.  20554.  and  one 
copy  to  ITS.  at  2100  M  Street.  N.W.. 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  ihe 
Commission's  Public  Reference  Center. 
Room  239. 1919  M  Street.  N.W., 


Washington,  D.C.  20554.  Copies  of 
comments  and  reply  comments  will  also 
be  available  from  ITS.  at  2100  M  Street. 
N.W..  Washington,  D.C  20037.  or  by 
calling  (202)  875-3800. 

We  will  continue  to  treat  this 
proceeding  as  a  non-restricted 
rulemaking  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  A7  CFR  §§  1.1200(a).  1.1206. 
For  further  information  contact  Steven 
Teplitz  or  Kyle  Dixon,  Policy  and 
Program  Planting  Division,  Common 
Carrier  Bureau,  at  (202)  418-1580. 

Federal  Communications  Commission. 

WilUaai  F.  Caton, 

Acting  SecTBttuy. 

[FR  Doc.  97-12074  Filed  5-7-97;  8:45  am) 

MLLMQ  cooc  tnt-at-p 


DEPARTMBfT  OF  COMMERCE 

National  Oceenic  and  Atmoepheric 
Admintetration 


50  CFR  Part  822 
[LP.  O41S07C] 


FIshariea  Of  the  Caribbean,  Qulf  Of 
Mexico,  and  Soulli  Atlantic;  CoMtai 
Migratory  Pelagic  Raeourcee  of  ttie 
QuH  of  Mexico  and  Soutli  Atlantic: 
Amendment  8;  Correction 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  correction. 

summary:  NMFS  published  a  dociunent 
in  the  Federal  E^uter  on  April  23, 
1997,  announcing  the  availability  of 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic.  The 
document  contained  an  incorrect  LD. 
number. 

FOR  FURTHER  WTOnHATION  CONTACT: 
Mark  Godcharies,  813-225-2015.     ' 

Correction 

In  the  Federal  Register  issue  of  April 
23, 1997,  in  FR  DOC  97-10555.  on  page 
19733.  in  the  second  column,  correct 
the  I.D.  number  to  read:  (I.D.  041497C1. 

Aatharitr:  16  U.S.C  1801  et  leq. 
Dated:  May  2. 1997. 
Gary  C.  Matlack. 

Director,  Office  of  SustoinaMe  fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-12056  Filed  5-7-97;  8:45  am) 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Revleer; 
Comment  Requeet 

May  2, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1955, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the.  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assmnptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Office  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washi]^:ton,  D.C.  20502  and  to 
Department  Clearance  Office,  USDA. 
OaO,  Mail  Stop  7602,  Washington.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  da3r8  of  this  notification. 
Copies  of  the  submi8sion(s)  May  be 
obtained  by  calling  (202)  720-6204  or 
(202)  720-6747. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Animal  and  Plant  Healdi  InspeiiioD 
Service 

Title:  7  CFR  340  Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  are  Plant  Pests  or  Which  There 
is  Reason  to  Believe  are  Plant  Pests. 

OMB  Control  Number:  0579-0085. 

Summary:  Information  collected 
includes  a  permit  application  and  a 
petition  for  nonregulated  status. 

Need  and  Use  of  the  Information:  The 
information  to  be  collected  is  needed  to 
determine  the  risks  to  agriculture  and 
the  environment  from  certain 
genetically  engineered  organisms  and 
products. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government 

Number  of  Respondents:  297. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  5 ,028. 

National  AgricoltiiralLiiirary 

Title:  Agroecosystem  Use  Survey. 

CMB  Control  Number:  0518-New. 

Summary:  Input  fix>m  members  of  the 
agriculture  and  research  commimity  is 
needed  to  estimate  the  demand  for  a 
digital  terrestrial  ecosystem  database. 

Need  and  Use  of  the  biformation: 
Information  will  be  used  to  determine 
necessary  actions  to  provide  terrestrial 
ecosystem  data  that  meets  customers 
needs  through  a  National  Data  Center 
for  Terrestrial  Ecosystems. 

DescrijMon  of  Respondents:  Federal 
Government;  Not-for-inofit  institutions. 

Number  of  Respondents:  1,950. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  293. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 
9, 1997. 

Cooperative  State  Raaearch,  Educatitm, 
andl 


Title:  National  Research  Initiative 
Competitive  Ckants  Program 
Application  Kit 

OMB  Contnd  Number  0524-0033. 

Summary:  Information  is  required 
from  applicants  including  projects 
summaries,  descriptions  of  research  and 
supporting  dociunentation  (rfan 
administrative  and  budgetary  nature. 


Need  and  Use  of  the  Information:  The 
information  is  used  to  evaluate 
proposals  and  award  grants. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  ot 
households;  Business  or  other  for-profit; 
Federal  Government;  State,  Local  dr 
Tribal  Government 

Number  of  Respondents:  4,800. 

Frequency  of  Responses: 
Recordkeeping;  Repenting:  Annually 

Total  Burden  Hours:  4,400. 

National  Agricahnral  Statktks  Service 

Title:  Census  List  Enhancement 
Siuvey. 

OMB  Control  Number:  0535-New. 

Summary:  Respondents  provide  name 
and  address  for  inclusion  on  a  list  for 
the  Census  of  Agriciilture. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  help  make 
sure  that  minority  farmers  are  not 
undercounted  on  the  Census  of 
Agriculture. 

Description  of  Respondents:  Farms. 

Nuatber  of  Respondents:  2,100. 

Frequency  of  Responses:  Reporting: 
One  time  Only. 

Total  Burden  Hours:  1 75. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 
9, 1997. 

Rural  Boainaaa  Coaperative  Service 

Titie:  Cooperative  Value-Added 
Program. 

OMB  Control  Number:  0S70-^ew. 

Summary:  Information  collected  from 
resprmdents  includes  an  application  fw 
Federal  assistance  and  a  project 
proposal. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  determine 
eligibility  for  the  funding  of  programs 
that  will  encourage  value-added 
activities  to  enhance  the  economic 
sustainability  of  rural  communities. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Federal  Govenunent; 
State,  Local  or  Tribal  Government 

Number  of  Respondents:  75. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  1,446. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 
14, 1997. 

Food  and  Consumer  Services 

Title:  7  CFR  Part  226.  Child  and  Adult 
Care  Food  Program. 
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OMB  Control  Number:  0584-0055. 

Summary:  This  submission 
incorporates  requirements  of  an  interim 
rule  into  the  regulations  for  the  Child 
and  Adult  Care  Food  Program.  These 
new  requirements  establish  a  two-tiered 
reimbursement  system  for  day  care 
homes  participating  in  the  program. 

Need  and  Use  of  the  Infonnation:  The 
forms  included  are  designed  for  use  by 
Food  and  Consumer  Service  which 
administer  the  Child  and  Adult  Care 
Food  Program.  These  fonns  also  give  a 
prototype  for  State  agencies  to  use  in 
developing  appropriate  application, 
agreements  and  reviewing  forms. 

Description  of  Respondents:  Not-for- 
profit  institutions:  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State,  Local  or 
Tribal  Government 

Number  of  Respondents:  706,001. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly:  Semi-annually;  Annually; 
Biennitdly;  Daily. 

Total  Burden  Hours:  4,596,081. 
DoMld  Hakhv, 
Depaitmental  Claarance  Offkxr. 
(FR  Doc.  97-12020  Filed  5-7-97;  8:45  un] 
MUMQ  COM  3410-01-M 


DEPARTMEffT  OF  AGRICULTURE 

Oflic*  Of  the  Secretary 

[CN«7-00ai 

Prepoaal  to  neesiabtlah  the  Advtaory 
Committae  on  Univeraai  Cotton 


AQBICY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice;  Proposal  to  reestablish 
the  Advisory  Committee  on  Universal 
Cotton  Standards. 


(Pub.  L.  No.  92-463),  notice  is  hereby 
given  that  the  Secretary  of  Agriculture 
intends  to  reestablish  Uie  Advisory 
Committee  on  Universal  Cotton 
Standards  composed  of  foreign  and 
domestic  representatives  of  the  cotton 
industry.  The  purpose  of  the  committee 
is  to  review  official  Universal  Standards 
for  U.S.  Upland  cotton  prepared  by 
USDA  and  make  recommendations 
regarding  the  establishment  or  revision 
of  the  standards. 

The  Secretary  has  determined  that  the 
work  of  the  committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agriculture. 
No  other  advisory  committee  in 
existence  is  capable  of  advising  and 
a««i»Hng  the  Department  on  the  task 
assigned,  nor  does  the  Department  have 
an  alternative  means  to  obtain  the 
technical  and  practical  expertise  needed 
fitom  private  industry. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  conunittee.  To 
ensure  that  the  recommendations  of  the 
conunittee  have  taken  into  accoimt  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  shall 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Balanced  committee  membership 
would  be  attained  domestically  and 
internationally  through  the  following 
committee  composition: 


The  U.S.  Department  of 
Agriculture  (USDA)  is  proposing  to 
reestablish  the  advisory  conunittee  to 
review  official  Universal  Standards  for 
American  Upland  cotton  prepared  by 
USDA  and  make  iscommendations 
regarding  the  establishment  or  revision 
of  the  standards. 

DATES:  Comments  must  be  received  by 
May  23. 1997. 

ADDRESSES:  Send  written  comments  to: 
Ross  Griffith,  Cotton  Marketing 
Specialist,  Cotton  Division.  AMS. 
USDA.  1400  Independence  Ave.,  S.W., 
Rm  2641-S.  Washi^jUm.  D.C  20250- 
0224. 

FOR  FURTHER  SrORMATlOW  CONTACT:  Ross 
CkifBth  (202)  720-3193. 
SUPPLaefTARY  aromiATION:  Pursuant 
to  the  Federal  Advisory  Conunittee  Act 


Rapi  useotation  by 


Industry 


The  U.S.  cotton  industry's  conunittee 
membership  will  be  comprised  of  12 
producers  and  ginners.  6  representatives 
of  merchandising  firms,  and  6 
representatives  of  textile  mannfartm^rs. 
These  representatives  from  the  domestic 
industry  will  be  appointed  by  the 
Secretary  of  Agriculture. 

Each  member  will  have  one  vote. 
Accordingly,  voting  privileges  will  be 
divided  as  follows: 

(1)  U.S.  cotton  producers  and 
ginners — 12  votes; 

(2)  U.S.  merchandising  firms — 6 
votes; 

(3)  U.S.  textile  manufacturers — 6 
votes. 

Representation  by  Foreiga  SigDatny 


There  will  be  two  committee  members 
from  aech  of  the  foreign  signatory 
associations.  These  committee  members 
wrill  be  designated  by  the  respective 
associations.  Voting  privileges  will  be 
divided  as  follows: 

(1)  Foreign  signatory  merchant 
associations — 6  votes; 


(2)  Foreign  signatcry  spinner     ~ 
associations — 6  votes. 

Dated:  May  2, 1997. 
PMrlteS.Raed, 

Acting  Assittant  Secretary  for 

Administration. 

(FR  Doc.  97-11956  FUad  5-7-97;  8:45  am) 

BHJJNQ  coos  Mie-QS-P 


DEPARTMBfT  OF  AGRICULTURE 

Forest  Sorvioa 

Snoerctaak  Golf  Couisa  Expansion 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement 

SUMMARY:  The  Forest  Service. 
Department  of  Agricultiue.  issued  a 
notice  of  intent  to  prepare  an 
enviroiunental  impact  statement  (EIS) 
for  the  proposed  expansion  of  the 
Snowcreek  Golf  Course  on  National 
Forest  System  lands  on  June  26. 1995. 
This  notice  appeared  in  the  Federal 
Register  on  July  3, 1995  (Voliune  60, 
Number  127,  Pages  34502-34504).  The 
proposed  expansion  is  located  adjacent 
to  the  Town  of  Mammoth  Lakes,  within 
the  boiuidary  of  the  Inyo  National 
Forest.  Mono  County.  California.  This 
revised  notice  of  intent  is  to  provide 
notice  that  the  original  time  frames 
outlined  in  the  notice  of  intent  that  was 
published  in  July  of  1995  have  been 
extended.  The  OTiginal  date  for  release 
of  the  Draft  EIS  was  August  1995.  and 
the  actual  release  date  was  December 
1995.  The  original  planned  release  date 
for  the  Final  EIS  and  decision  was 
December  1995,  and  the  revised  date  is 
now  June  of  1997.  All  other  information 
in  the  original  notice  of  intent  remains 
unchanged. 

ADDRESSES:  Dennis  Martin.  Forest 
Supervisor.  Inyo  National  Forest.  873 
North  Main  Street.  Bishop.  California 
93514.  ATTN:  Snowcreek. 

FOR  FURTMBt  MFORMATKM  CONTACT: 
Direct  questions  about  this 
environmental  impact  statement  to  Bob 
HavHdns,  Winter  Sports,  Specialist,  In3ro 
National  Forest.  873  North  Main  Street. 
Bishop.  California  93514  or  telei^ne 
(619) 873-2400. 

DatMi:  April  22. 1997. 
Dsaaia  W.  Martin, 
Forest  Supemsor. 
[FR  Doc.  97-12000  Filed  5-7-97;  8:43  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forast  Sarvica 

Saa  Laval  Envlronmantai  Impact 
Statement 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  Department  of 
Agriculture.  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timber  for  the 
Ketchikan  Area  Independent  Timber 
Sale  Program.  The  Record  of  Decision 
Mrill  disclose  how  the  Forest  Swvice  has 
decided  to  provide  harvest  units,  roads, 
and  associated  timber  harvesting 
facilities.  The  proposed  action  is  to 
harvest  an  estimated  60  million  board 
faet  (mmbf)  of  timber  on  an  estimated 
2.500  acres.  A  range  of  alternatives  will 
be  developed  and  include  a  no-action 
alternative.  The  proposed  timber  harvest 
is  located  within  Tongass  Forest  Plan 
Management  Area  K35.  VCU's  746.  753. 
745.2.  755.2.  756.  757  and  759  on 
Revillagigedo  (ReviUa)  Island,  Alaska, 
on  the  Ketchikan  Ranger  District  of  the 
Ketchikan  Area  of  the  Tongass  National 
Forest 

EFFECTIVE  DATE:  Comments  concerning 
the  scope  of  this  project  should  be 
receivmi  by  June  IS.  1997. 
ADDRESSES:  Please  send  written 
comments  and  suggestions  conconing 
the  scope  of  this  project  to:  District 
Ranger.  Ketchikan  Ranger  District; 
Tongass  National  Forest.  Ketchikan 
Area;  Attn:  Sea  Level  EIS.  3031  Tongass 
Avenue;  Ketchikan,  AK  99901. 
FOR  FURTMER  iironMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Bill  Nightingale. 
District  Planning  Staff  Officer  or  to 
Jimmy  Deherrera,  District  Ranger. 
Ketchikan  Ranger  District.  Tongass 
National  Forest,  3031  Tongass  Ave.. 
Ketchikan.  AK  99901.  telephone  (907) 
225-2148. 

SUPPLBCn-ARY  JgORMATION. 

(1)  Public  Partidpatioa 

Public  participation  will  be  an 
integral  component  of  the  study  process 
and  will  be  especially  important  at 
several  points  during  the  analysis.  The 
first  is  during  the  scoping  process.  The 
Forest  Service  will  be  «««>H"g 
inftmnation,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  individuals  and  organizations  that 
nuyjie  interested  in.  or  affected  by.  the 
proposed  activities.  The  scoping  process 
will  include:  (1)  identificaticni  of 
potential  issues;  (2)  identification  of 
issues  to  be  analysed  in  depth;  and.  (3) 


elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  Public 
scoping  meetings  are  scheduled  in 
Alaska  at  Saxman.  May  21. 1997.  and 
Ketchikan.  May  22. 1997.  Written 
scoping  comments  are  being  solicited 
through  a  scoping  package  that  will  be 
sent  to  the  project  mailing  list  For  the 
Forest  Service  to  best  use  the  scoping 
input,  comments  should  be  received  by 
June  15. 1997. 

Tentative  issues  identified  for 
analysis  in  the  EIS  include  the  potential 
effiscts  of  the  project  on  the  reli^pnship 
of  the  project  to:  siibsistence  resources, 
old-growth  ecosystem  management  and 
the  maintenance  of  habitat  for  viable 
populations  of  vrildlife  and  plant 
species,  timber  sale  economics,  timber 
supply,  visual  and  recreational 
resources,  anadromous  fish  habitat, 
potential  road  cormections  on  Revilla 
Island,  soil  and  water  resources,  cultural 
resources.  Misty  Fiords  National 
Monument  wilderness  values,  and 
others. 

Based  on  results  of  scoping  and  die 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Enviroiunental  Protection  Agency  (EPA) 
in  December  1997.  Public  comment  on 
the  Draft  EIS  will  be  solicited  for  a 
miniiTiiim  of  45  days  from  the  date  the 
Enviroiunental  Prelection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Roister.  Subsistence 
hearings,  as  provided  for  in  Section  8  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  are 
planned  during  this  45-day  comment 
poiod.  The  Final  EIS  is  anticipated  by 
June  1998. 

To  assist  the  Fmest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  during  scoping  »nA 
comments  on  the  Draft  E&  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statemrat 
Comments  may  also  address  the 
adequacy  of  tlw  Draft  EIS  or  the  merits 
of  tbe  alternatives  fiumnlated  and 
discussed  in  the  statement  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  fat 
implementing  the  jxocediual  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.8  in  »H»iw»M<ng 
these  mmits. 

In  additi(m.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
EIS  statements  must  structure  their 
participation  in  the  environmental 


review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  atim 
completion  of  the  Final  EIS.  City  of 
Angoon  v.  Hodel,  Harris,  (9th  Circuit, 
1986).  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (EJ3. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  "nH 
objections  are  made  available  to  the 
Forest  Smvice  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  Final  EIS. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  viho  comment,  will 
be  considered  part  of  the  public  reoHd 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  virill  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  awrare  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Fmest  Service  will  infonn 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  whenre  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resulnnitted  wfith  or  without 
name  and  address  within  7  days. 


Permits  required  for  in^>leiiientation 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers 

— ^Approval  of  the  discharge  of  dredged 
or  fill  materials  into  waters  of  die 
United  States  under  Section  404  of 
the  Qean  Water  Act 

— ^Approval  of  the  construction  of 
structures  or  work  in  navigshle  waters 
of  the  United  States  under  Sectioa  10 
of  the  Rivers  and  Harbors  Act  of  1899 

2.  Environmental  Protection  Agency 

—National  Pollutant  Discharge 
RliminaHnn  System  (402)  Psmiit 

— Review  Spill  Prevention  Control  and 
Countenneesure  Plan 
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3.  State  of  Alaska,  Depaitment  of 
Nahiial  Rssouicm 

— ^Tideland  Pennit  and  Lease  at 
Easement 

4.  State  of  Alaska.  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification) 

laapowible  Official 

Bradley  E.  Powell.  Forest  Supervttor. 
Ketchikan  Area.  Tongaas  National 
Forest.  Federal  Building.  Ketchikan. 
Alaska  99901.  is  the  responsible  ofBdaL 
The  responsible  official  will  ctmsider 
the  comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  malring  the  decision  and 
steting  the  rationale  in  the  Rectvd  of 
Decision. 

Dated:  May  1. 1997. 
■•hi>tL.Vaiighft 

Acting  Forest  Superrisor. 
(FR  Doc.  97-11975  Filed  5-7-97;  a:45  am] 
I  OOOC  M1S-I1-II 


OEPARTMEKr  OF  AGRICULTURE 


UficonipahBra  and  €kMviiaoii 

rpiaala.  Qunnlaon,  HInadala, 
Montfoaa,  Oufayi  8s 

counoaa^  ^^oiocaoo 


AOCNCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 


:  OFHCUL:  Robert  Storch. 
Forest  Supervisor  of  the  Grand  Mesa, 
Uncompe^igre.  and  Gunnison  National 
Forests,  22550  Highway  50.  Delta. 
Cokmdo  81416. 

•UMMRY:  The  Forest  Service  wrill 
pr^Mie  an  environmental  impact 
statement  on  a  proposal  to  revise  the 
»«<«ting  Uncompahgre  National  Forest 
Travel  Plan.  The  existing  travel  plan 
was  implemented  in  1984  at  directed  by 
the  1983  Land  and  Resource 
Management  Plan  for  the  Grand  Mesa. 
Uncompahgre  and  Gunnison  National 
Forests.  The  1991  Amended  Land  and 
Resource  Management  Plan  fat  the 
Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Foresta  identified  a 
need  to  refine  travel  management  on  the 
Forest 

The  purpose  of  revising  the  existing 
Uncompahgre  National  Forest  plan  is  to 


provide  safe  access  to  and  through  the 
National  Forest  to  suppcnt  resource 
management  and  to  provide  a  variety  of 
recreation  opportunities  for  public 
users,  while  protecting  the  environment. 

Reasons  why  the  National  Forest  is 
proposing  to  revise  the  existing  travel 
plan  include:  1)  There  is  a  need  to  plan 
for  the  current  as  well  as  the  fiittire 
recreation  demands  which  will  be 
placed  on  the  Forest  There  has  been  an 
increase  in  the  amount  and  a  change  in 
the  type  of  public  recreational  travel  on 
the  UnoMnpahgre  National  Forest  since 
19M.  2)  There  is  a  need  to  provide 
transportation  systems  that  provide 
recreational  opportunities  for  many 
different  users.  Most  transportation 
routes  on  the  Uncompahgre  National 
Forest  developed  as  access  for 
commodity  uses,  such  as  livestock 
grazing,  timber  harvesting  and  mining, 
and  were  iK>t  designed  or  located  for 
recreational  travel.  3)  There  is  a  need  to 
restrict  indiscriminate  vehicle  travel  off 
of  roads  and  trails.  Currently  much  of 
the  Uncomp^igre  National  Forest  has 
an  open  travel  designation,  which 
means  off-route  travel  with  motorized 
vehicles  is  allowed  so  long  as  resource 
tiamagw  does  oot  occuT.  However, 
unplanned  and  unauthorized  routes 
have  developed  through  off-route  use, 
and  efforta  to  cloae  routes  or  restrict 
travel  to  meet  Forest  Plan  ol^actives 
have  bean  ineffective  as  a  result  of  the 
op«  travel  4)  There  is  a  need  to  make 
travel  management  consistent  betvireen 
the  four  Ranger  Districta  on  the 
Uncompahgre  National  Forest  and  the 
various  Counties,  especially  concerning 
travel  by  off-highway  vehicles  (OHVs). 

The  decisions  to  be  made  in  revising 
the  Uncompahgre  National  Forest 
Travel  Plan  include:  1)  Determining 
which  area-wide  travel  management 
option(s)  will  be  applied  to  what 
specific  areas.  Options  are:  (a)  open 
travel,  off-route  travel  by  motoriJeed  and 
mechanized  vehicles  is  allowed,  (b) 
lestricted  travel,  travel  by  motorized 
and  mechanized  vehicles  is  allowed 
only  on  deaignatsd  routes  with  the 
possible  exception  of  snowmobile  travel 
occurring  <»  snow,  (c)  closed  travel, 
travel  by  motorized  and  mechanised 
vehiclea  is  not  aUovred.  2)  Detsnnining 
which  Recraation  Opportunity 
Spectrum  (ROS)  setting  will  be 
maintained  in  specific  areas.  3) 
Determining  the  roada  and  trails  that 
will  comprise  the  transportation  system 
for  the  Uncompahgre  National  Forest  4) 
Determining  Ae  uses  to  be  allowed  on 
each  specific  road  and  traiL  5) 
Amending  the  Forest  Plan  to 
incorporated  changes  needed  based  on 
the  four  previous  decisjims. 


The  Forest  Service  held  a  series  of  38 
public  meetings  between  April  1994  and 
June  1996  to  discuss  travel  management 
issues  and  alternatives.  Written 
comments  from  people  imable  to  attend 
these  meetings  were  also  accepted.  As  a 
result,  the  following  issues  were 
identiJBed;  1)  Open  road/trail  density 
exceeds  Forest  Plan  standards  (as 
related  to  habitat  effectiveness)  in  some 
areas.  2)  Unauthorized  routes  are 
developing  on  National  Forest  System 
land.  3)  Closing  some  and  designating 
other  routes  will  result  in  increased  use 
and  damage  from  concentrating  use  on 
the  remaining  open  routes.  4)  Riparian/ 
acquatic  habitats  and  other  special 
resources  need  to  be  protected.  5)  Wet 
season  access  needs  to  be  managed  to 
prevent  damage  to  vegetation,  soils  and 
water  quality.  6)  There  are  conflicts 
between  different  types  of  recreational 
usen.  7)  Indiscriminate  motorized  travel 
during  hunting  season  conflicta  between 
differmt  types  of  recrestional  usen.  7) 
Indiscriminate  motorized  travel  during 
hunting  season  conflicta  with  hunting 
experience  and  results  in  unauthorized 
route  development  8)  Habitat  capability 
is  affected  by  travel.  9)  Big  game 
distribution  is  affiscted  by  travel.  10) 
There  are  conflicta  with  winter 
recreation  and  big  game  winter  range. 

11)  There  are  coiiflicta  with  existing  and 
proposed  routes  in  important  habitat 

12)  Threatened,  endangered  and 
sensitive  species  and  their  habitat  needs 
to  be  protected. 

As  a  result  of  public  input,  five 
alternatives  were  developed  and  will  be 
analyzed  in  the  enviroimiental  impact 
statement  Alternatives  Vary  in  the 
emphasis  placed  on  providiing  different 
recreational  opportimities;  ranging  from 
providing  more  non-motorized  settings, 
to  providing  more  motorized  settings,  to 
no  change  (no  action).  Restricting  travel 
by  motorized  and  mechanized  vehicles 
to  routes  designated  for  those  types  of 
use  is  common-to  the  four  action 
alternatives. 

The  decision  to  prepare  an 
environmental  impact  statement  is  a 
result  of  preliminary  analysis  indicating 
that  some  of  the  effscta  to  the  human 
environment  fr«n  revising  the  Travel 
Plan  may  be  ■ignifir»nt  All  public 
comment  received  to  date  will  be 
considered  in  this  analysis.  Parties  vAo 
previously  axpressed  interest  have  been 
informed  individuaUy  by  mail  that  this 
analysis  is  continuing.  No  additional 
pubUc  meetings  are  planned;  howrever, 
the  Forest  Service  will  cansider  any. 
new  information  that  may  be  received  as 
a  result  of  this  notice  of  intent  Written 
comment  should  be  sent  by  May  15, 
1997. 


DATES:  Publication  of  Dnft  EIS:  Jane 
1997:  Final  EIS:  Sqitembw  1997. 

ADDRESSES:  Send  written  commenta  to 
Uncompahgre  National  Forest  Travel 
Plan.  USDA  Forest  Service,  2250 
Highway  50,  Delta.  CO  81416. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steve  Hemphill.  Team  Leader.  Phone: 
970-874-6600.  FAX:  070-874-6698. 

SUPPLEMENTARY  MFORMATION:  The 
OHnment  period  on  the  draft 
environmental  impact  statement  will  be 
45  dajrs  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statementa  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningfiil  and  alerts  an  agency  to  die 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519, 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmmtal  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Hodel, 
803  F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (EJ3.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
pn^pose  action  puticipate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  them  and  respond  to  them  in 
the  final  mvimunental  impact 
statement 

To  assist  the  Forest  Service 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
oommente  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
commenta  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Commenta  may  also  address  the 
adequacy  of  the  draft  envircMimental 
impact  statement  or  the  merita  of  the 
alternatives  formulated  and  discussed  in 
the  statonent  Reviewers  may  wish  to 
refiw  to  the  Council  to  Envinmmental 
Quality  Regulations  for  implementing 
the  procedural  provisioas  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 


Dated:  ^»il  21. 19B7. 
Rabert  L.  Slenk,  , 
Forest  Supermor. 

[FR  Doc  97-11949  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Fonaat  Sarvtoa 

SouthwMt  Waahington  Provincial 
Advtaory  Commitlsa  Maatlng  Notloa 

AQSICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  May  21, 1997,  at  the  Pack 
Forest  Conference  Center  (Pack  Hall)  in 
Eatonville,  Washington.  For  directions 
call  (360)  891-5102.  The  meeting  will 
begin  at  10  a.m.  and  continue  until  5 
p.m.  The  purpose  of  the  Advisory 
Committee  meting  is  to  (1)  Utilize  the 
Province  Health  Matrix  and  Watershed 
Analyses,  to  advise  on  proposed  Timber 
sales,  for  the  Wind  River  and  White 
Salmon  Basins,  and  (2)  Present  draft 
alternatives  cm  the  Qspna  Adaptive 
Management  Area. 

Agoida  items  to  be  covered  include: 
(1)  1997-1998  Timber  Sale  Program  on 
the  Wind  River  and  White  Salmcm 
Basins,  (2)  Updates  frtim  Subcommittees 
on  the  Social  and  Economic  Indicators 
of  Basin  Health.  (3)  Presentation  of  draft 
alternatives  for  the  CS^us  Adaptive 
Managemwit  Area.  (4)  Update  on  Plum 
Creek  Land  Exchange,  and  (5)  Public 
Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Hxe  "o/pea  forum" 
provides  xjpportunity  fcff  the  public  to 
bring  issues,  coooems,  and  discussion 
topics  to  the  Advismy  Committee.  The 
open  forum  is  scheduled  as  pert  of 
agenda  item  (5)  for  this  meeting. 
Interested  speakos  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
wrritten  commenta  on  committee 
business  at  any  time. 

FOR  FURTHER  MFORMATION  CONTACT: 
Direct  questicms  regarding  thismeeting 
to  Sue  Lampe,  Public  Affairs,  at  (360) 
891-5091.  or  write  Forest  Headquarten 
OtBce,  Gifiord  Pinchot  National  Forest. 
10600  NE  51st  Orcle.  Vancouver.  WA 
98682. 

Dated:  May  2, 1997. 
QatosLiiwisI, 
D^Hity  Potest  Saperriaor. 
PH  Doc  97-12022  PUad  5-7-97;  8:45  am) 


DEPARTMENT  OF  AORtCULlURE 

Natural  flaaouroaa  Conaafvatfon 
Sarvtca 
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Propoaad  Chano'toSactfoii 
FWd  Offhsa  Tachnlcal 
thaNrturainaaourcat 
Sarvlea  in  LouWana 


AQENCY:  Natural  Resoiiroes 
Conservaticm  Service  (NRCS).  U.S. 
Department  of  AgricuUure. 

ACTION:  Notice  of  avail^ility  of 
proposed  changes  in  the  NRCS  National 
Handbodc  of  Cmservation  Practices  for 
review  and  comment 


f:  It  is  the  intention  of  the  NRCS 
in  Louisiuia  to  issue  revised 
consavatian  practice  standards: 
Firebreak  (code  394).  Forest  Stand 
Improvement  (code  666),  Prescribed 
Burning  (code  338),  Tree/shrub 
Establishment  (code  612),  Tree/shrub 
Pruning  (code  660),  Access  Road  (code 
560),  Waste  Storage  Facility  (code  313). 
and  Composting  Facility  (axie  317),  in 
Secticm  IV  of  the  FOTt;. 

DATES:  Comments  will  be  received  on  or 
before  June  9, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Inquke  in  writing  to  Donald  W. 
Gohmert,  State  Conservationist,  Natural 
Resoxirces  Conservation  Service  (NRCS), 
3737  Government  Street  Alexandria, 
Louisiana  71302.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLBCNTARY  MTOnMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  ^ 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
hi^y  erodibfe  land  and  wedand 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment  For  the  next  30  days  the 
NRCS  in  Louisiana  will  receive 
commenta  relative  to  the  proposed 
changes.  Folloiving  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Louisiana  regarding 
disposition  of  those  commenta  and  a 
final  determination  of  change  will  be 
made. 

Dated:  April  29, 1997. 
Danayw.fiBliBMrt. 

State  Consorvatianist;  USDA,  Natarai 

Besources  Conservation  Service. 

{PR  Doc  97-11997  Filed  5-7-07;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Sunshin*  Act  Meeting 

AOQICY:  Runl  Telephone  Bank.  USDA. 
action:  Staff  hriefing  for  the  Board  of 
Directors. 


i  AND  DATE:  2  p.m..  Wednesday,  May 
14, 1997. 

place:  Room  5066.  South  Building, 
Department  of  AgricultuFe,  1400 
Independence  Avenue,  SW., 
Washington,  DC 
STATUS:  Open. 

MATTBW  TO  BE  OlSCtlSSED:  General 
discussion  involving  FCC  rulemaking 
afbcting  the  Bank  and  RUS 
telecommunications  programs; 
proposed  budget  for  FY  1998;  proposed 
rules  7  CFR  parts  1610  and  1735; 
directors'  liability  insurance;  Federal 
Credit  Reform  accounting  procedures; 
and  status  of  State  Telecommunications 
Modernization  Plans. 
ACTION:  Regular  Meeting  of  the  Board  of 
Directors. 


■  AND  DATE:  9  a.m..  Thursday.  May 
15. 1997. 

PLACE:  Room  0305.  South  Building. 
Department  of  Agriculture.  1400 
Independence  Avenue.  SW.. 
Washington.  DC 
STATUS:  Open. 

MATTBIS  TO  BE  C0N8PEWED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
'meetingi 

1.  Call  to  Order. 

2.  Action  on  Minutes  of  December  11, 
1996,  Board  meeting. 

3.  Report  on  loans  approved  first  and 
second  quarters  of  FY  1997. 

4.  Report  on  requests  for  waiver  of 
prepayment  premiimi  for  first  and 
second  quarters  of  FY  1997. 

5.  Summary  of  financial  activity  for 
first  and  second  quarters  of  FY  1997. 

8.  Consideration  of  resolution  to 
establish  a  date  for  the  biennial  meeting 
of  stockholders  and  the  "as  of  date"  for 
determining  voting  rights. 

7.  Establish  date  and  location  of  next 
regular  Board  meeting. 

8.  Adfoumment 

CONTACT  PERSON  FOR  MORE  SrORMATION: 
Barbara  L.  Eddy,  Deputy  Assistant 
Governor,  Rural  Telephone  Bank,  (202) 
720-9554. 

Dstad:  May  2, 1997. 
WalljrBeyw, 

Governor,  Rural  Telephone  Bank. 
[FR  Doc  97-12091  Filed  5-5-97;  4:42  pm| 
I  COOC  M1«-tS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

(Order  No.  8831 

Grant  of  Authority;  Establishmant  of  a 
Foreign-Trade  Zone,  Masa,  AZ 

Punusnt  to  iU  autliority  under  tlie  Foreign- 
Tnde  Zonea  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whueas,  the  City  of  Mesa.  Arizona 
(the  Grantee),  has  made  application  to 
the  Board  (FTZ  Docket  16-96. 61  FR 
9675. 3/11/96),  requesting  the 
establishment  of  a  foreign-trade  zone  at 
a  site  in  Mesa,  Arizona,  adjacent  to  the 
Phoenix  Customs  port  of  eatiy;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
■egislBr,  and  the  Board  adopts  the 
finrfing^  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
grants  to  the  (kantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  221,  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC.  this  25th  day  of 
April  1997. 

Foreign-Tnde  Zones  Board. 
WOIUaa  M.  IM*y, 

Secretary  (^Ckmunerce.Chainnan  and 
Executive  Officer. 

Attest 
)oki|.DaP«MilB.rr.. 

Executive  Seaetaiy. 

(FR  Doc.  97-12047  Filed  S-7-97: 8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-657-8061 

Extruded  Rubber  Thread  From 
Malaysia;  Antidumping  Duty 
Administrative  Review;  Time  Umils 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 


The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  results  of  the 
fourth  antidumping  du^  administrative 
review  of  extruded  rubber  thread  from 
the  Malaysia.  The  review  covers  three 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1. 1995  through 
September  30. 1996. 

EFFECTIVE  DATE:  May  8. 1997. 

FOR  FURTHER  BTORMATION  CONTACT: 
Matthew  Blaskovich  or  Jim  Terpetra. 
AD/CVD  Enforcement,  (koup  n.  Office 
IV.  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230.  telephone: 
(202)  482-5831/3965. 

SUPPLBCNTARY  SVORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  the  Uruguay  Round  Agreements  Act 
(245  days  from  the  last  day  of  the 
anniversary  month  for  preliminary 
determinations,  120  additional  days  for 
final  determinations),  pursuant  to 
section  751(a)(3)(A)  of  die  Tariff  Act  of 
1930,  as  amended,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  October 
31, 1997.  See  Memorandum  to  Robert  S. 
LaRussa  dated  April  30. 1997. 

This  extension  is  in  accordance  with 
section  751(aK3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C 
1675(aM3)(A)). 

Dated:  May  1. 1997. 
Jeffrey  P.  Bialos 

Principal  Deputy  AuiMtant  Secretaryfor 

Import  AHminittration. 

[FR  Doc  97-12046  Filed  5-7-97;  8:45  am] 
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the  bushings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  tingle  strand, 
having  one  row  of  roller  Unks,  or 
multiple  strand,  having  more  than  tme 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyor  chain. 
This  review  also  covers  leef  dudn. 
which  consists  of  a  series  of  Unk  platea 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articullto 
between  adjoining  pitches.  This  review 
further  coven  chain  model  numben  25 
and  35.  Roller  chain  is  cnzrently 
classified  imder  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  7315.11.00  duoo^ 
7619.90.00.  Although  the  HTSUS 
subheedings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive. 


DEPARTMENT  OF  COMMERCE 

IntemadORSl  Trade  AdmmistFation 
IA-«88-02q 

Notica  of  Piallminary  Results  and 
PartW  Ractaaion  of  Antidumping  Duly 
AdmlnlslraUva  Raviaw:  RoNar  Ctiain, 
Oil  Ml'  Than  Bicycle,  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Departmoit  of  Commerce. 
SUMMARY:  We  preliminarily  determine 
that  sales  of  roller  chain,  other  than 
bicycle,  from  Japan  have  been  made 
below  normal  value  (NV).  We  also 
preliminarily  detramine  that  one 
manufacturer/exporter  under  review 
had  no  sales  or  shipments  of  the  subject 
merchandise  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review. 
Mre  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 
EFFECTIVE  DATE:  May  8. 1997. 
FOR  FtmTHER  WTOnMATION  CONTACT: 
Jennifer  Katt.  Jack  K.  Dulberger,  or  Ron 
Trentham.  AD/CVD  Enforcement  Group 
n.  Office  Four.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone: 
(202)  482-5253,  (202)  482-4793.  or 
(202)  482-0498,  respectively. 

Hm  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  to  the 
Act  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to  tlu? 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
Department's  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 
8UPPLEMBITARY  INFORMATION:  The 
Department  published  the  antidumping 
finding  on  roller  chain,  other  than 
bicycle,  from  Japan  in  the  Federel 
Register  on  April  12, 1973  (38  FR  9926) 
(Roller  Chain).  On  April  3, 1996.  the 
Department  published  a  notice  of 
"Qi>portunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  finding  on  roller  chain, 
other  thui  bicycle,  from  Japan  covering 
die  period  April  1. 1995.  through  March 
31. 1996  (POR)  in  the  Federal  Register 
(60  FR  17052).  In  accordance  with  19 
CFR  353.22(a)(2).  on  April  25. 1996.  the 
petitioner,  American  Chain  Association 


(ACA).  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  for  the 
following  six  manufacturers/exporters 
of  roller  chain  in  Japan:  (1)  Daido  Kogyo 
Co..  Ltd.  (Daido);  (2)  Enuma  Chain  M^. 
Co..  Ltd.  (&iuma);  (3)  Izumi  Chain 
Manufacturing  Co.  lid.  (Iziuni);  (4) 
Hitachi  Metals  Techno  Ltd.  (Hitachi);  (5) 
Pulton  Chain  Co.,  Ltd.  (Pulton);  and  (6) 
RJC  Excel  Co.  Ltd.  (RK)  (collectively, 
the  respoodoits).  On  April  30. 1996. 
Izumi.  Daido.  and  Rnirma  also  requested 
that  the  Department  conduct  an 
administrative  review  of  their 
shipments  of  roller  chain  to  the  United 
States  during  the  POR.  In  their  April  30. 
1996  letters.  Daido  and  Enuma  also 
requested  partial  revocation  of  the 
finding  as  to  themselves,  pursuant  to 
section  353.25(b)  of  the  Department's 
regulations.  On  May  24, 1996.  the 
Department  published  a  notice  of    . 
initiation  of  administrative  review  (61 
FR  26158)  for  the  pwiod  April  1. 1995. 
through  March  31. 1996.  The 
Department  is  now  conducting  this 
administrative  review  in  accordmce 
with  section  751  of  the  Act. 

Under  section  751(a)(3)(A)  of  the  Act. 
the  D^>artment  may  extend  the 
deadline  for  completion  of  a        , 
preliminary  determination  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  On  August  8, 1996, 
the  Department  extended  the  time  limit 
for  the  preliminary  and  final  results  of 
this  case.  See  Notice  of  Extension  of 
Time  Limits  of  Antidumping  Duty 
Administrative  Review,  61  FR  68237 
(December  27. 1996). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  verified  the  further 
manufacturing  costs  for  merchandise 
produced  by  Rnnma  during  March  1997. 
The  results  of  this  verification  are 
outlined  in  the  public  version  of  the 
verification  report  on  file  in  nxun  B-099 
of  the  main  Commerce  building.  (See 
April  2, 1997,  Memorandum  to  the  File 
from  Jack  K.  Dulberger  and  Justin  Jee.) 

Scope  erf  Review 

The  merchandise  subject  to  diis 
review  is  roller  chain,  other  than 
bicycle,  from  Japan.  Hie  torn  "roller 
chain,  other  thain  bicycle,"  as  used  in 
this  review,  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmissions  and/or  conveyance.  This 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 


Period  of  Review 

The  POR  is  April  1. 1995.  throu^ 
March  31. 1996. 

Non-Shipper 

Hitachi  claimed  in  an  August  S,  1996 
letter  to  the  Department  that  it  did  not 
have  shipments  during  the  POR,  which 
we  confirmed  with  the  United  States 
Customs  Service.  Since  Hitadii  made  no 
shipments  of  the  subject  merchandise 
during  the  POR,  and  is  not  an  exporter 
or  producer  as  defined  in  section 
771(28)  of  Act,  we  are  rescinding  this 
review  with  respect  to  Hitachi.  See 
Antidumping  Duties;  Coxmtervailing 
Duties;  Notice  of  Proposed  Rulemaking. 
Sec.  351.213(d)(3).  (61  FR  7308.  7365) 
(February  27, 1996).  Consequentiy, 
Hitachi's  cash  deposit  rate  will  continue 
to  be  that  established  in  the  most 
recenUy  completed  final  results.  (For 
further  discussion  of  Hitachi,  see  the 
Memorandum  to  the  File  from  Jack 
Dulberger,  dated  April  1, 1997.  on  file 
in  room  B-099  of  the  main  Commerce 
building.) 

FectsAvaUeUe 

Pahon 

During  the  current  POR.  the 
Department  requested  that  Pulton  report 
its  sales  of  all  roller  chain  models  sold 
in  the  home  market.  Despite  our  request. 
Pulton  did  not  report  its  sales  of  all 
home  marlcet  models,  but  rather  chose 
to  report  only  its  home  market  sales  of 
models  which,  according  to  Pulton, 
were  the  most  similar  models  to  the 
models  sold  in  the  United  States.  In 
addition.  Pulton  failed  to  provide  the 
requested  difference  in  merchandise 
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(DIFMER)  information  for  all  home 
market  models.  Therefore,  the 
Department  was  unable  to  determine 
whether  other  home  market  models 
were  sufficiently  similar  for  comparison 
purposes. 

On  February  5, 1997,  the  Department 
issued  a  supplemental  questionnaire  to 
Pulton,  requesting  additional 
information  on  the  home  market  models 
and  the  DIFMER  calculations.  In  the 
same  questionnaire,  the  Department  also 
requested  constructed  value  (CV) 
information  pertaining  to  the  models 
sold*in  the  U.S.  mari»t  In  both 
instances,  the  Department  advised 
Pulton  that  Cailing  to  provide  the 
requested  information  may  result  in  the 
application  of  facts  available  (FA). 

m  response  to  the  Felmiary  5, 1997, 
supplemental  questionnaire.  Pulton 
sUted  that  the  DIFMER  data  for  the 
home  market  sales  "is  not  currenUy 
available;"  and  regarding  the  CV 
infiormation  Pulton  stated  that  "no 
response  is  required."  See  Pulton's 
February  10, 1997  Supplemental 
Questionnaire  Response.  On  February 
24, 1997,  the  Department  provided 
Pulton  with  an  additional  opportunity 
to  submit  a  complete  response  to  the 
Department's  February  5, 1997, 
supplemental  questionnaire.  In  the 
supplemental  letter  to  Pulton,  the 
Department  informed  Pulton  that 
should  it  Call  to  provide  the  requested 
information,  the  Department  may  apply 
adverse  FA  in  its  determination.  On 
February  24. 1997,  Pulton  responded  to 
the  Department's  additional  request  for 
information  by  stating  that  it  would  not 
provide  additional  information  because 
of  the  "burden  and  expenses  involved" 
inrliirfing  "a  Substantial  amount  of  time 
and  research  •  •  •  plus  legal 
expenses."  Pulton  did  not  propose  any 
alternatives  to  the  Department.  See  the 
February  24, 1997  Letter  from  Pulton  to 
the  Department 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantiy  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  FA  in  reaching  the  applicable 
determination. 

Section  7S2(d)  provides  certain 
conditions  that  must  be  satisfied  before 
the  Department  may,  subject  to 
subsection  (e),  disregard  all  or  part  of 
the  information  submitted  by  a 
respondent  First,  this  section  states  that 
if  the  Department  determines  that  a 
response  to  a  request  for  information 
does  not  comply  with  the  request,  it 


shall  promptiy  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  with  an 
opportunity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
established  for  the  completion  of  the 
review.  Section  782(d)  continues  that  if 
the  party  submits  further  information  in 
response  to  the  deficiency  and  the 
Department  finds  the  response  is  still 
deficient  or  submitted  beyoncMie 
applicable  time  limits,  the  Department 
may  disregard  all  or  part  of  the  original 
and  subseouent  responses. 

As  noted  above,  on  several  occasions 
the  Department  notified  Pulton  of  the 
nature  of  its  deficiencies  and  provided 
Pulton  with  the  opportimity  to  submit 
the  requested  DIFMER  information  for 
those  home  market  models  which  were 
not  reported  on  the  home  market  sales 
listing.  On  each  occasion  Pulton  foiled 
to  provide  the  requested  data,  declined 
to  provide  an  explanation  for  the 
deficient  nat\ire  of  its  responses,  and 
foiled  to  provide  the  Department  with 
any  suggested  alternatives  for  the 
requested  data.        

Because  the  DIFMER  information  for 
these  models  was  not  provided  by 
Pulton  and  there  wrae  other  unreported 
home  maritet  models  with  phjrsical 
characteristics  identical  to  the  two 
models  reported  by  Pulton,  the 
Department  does  not  have  complete 
information  on  sales  of  identical 
merchandise  and  is  unable  to  determine 
whether  any  of  Pulton's  unreported 
home  market  models  passed  the 
Department's  20  percent  DIFMER  test 
and  should  be  included  in  the 
calculation  of  NV  for  the  preliminary 
results.  In  addition,  no  CV  information 
was  supplied.  Therefore,  the 
Department  is  compelled  to  use  total  FA 
with  regard  to  Pulton. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  (SAA)  at  870. 
Pulton's  foilure  to  report  the  DIFMER 
data  requested  by  the  Department, 
despite  several  warnings  by  the 
Department  regarding  the  consequences 
of  such  an  action,  demonstrates  that 
Pulton  has,  to  date,  failed  to  cooperate 
to  the  best  of  its  ability  in  this  review. 
Thus,  in  selecting  among  the  FA  for 
Pulton,  an  adverse  inference  is 
warranted.  Section  776(b)  states  that  an 
adverse  inforence  may  include  reliance 
on  information  derived  from:  (1)  The 
petition;  (2)  the  final  determination  in 
the  LTFV  investigation:  (3)  any  previous 
review  under  section  751  of  the  Act  or 


investigation  imder  section  753  of  the 
Act;  or  (4)  any  other  information  placed 
on  the  record.  See  also  SAA  at  829-831. 

Therefore,  we  are  applying  as  total 
adverse  FA  the  rate  of  43.29  percent 
This  rate  represents  the  highest 
calculated  rate  for  Pulton  from  any  prior 
segment  of  this  proceeding  (i.e.,  the 
mai^gin  calculated  for  Pulton  in  the  first 
administrative  review  (46  FR  44488, 
September  4, 1981)). 

Section  776(c)  of  the  Act  provides  that 
when  the  E)epartment  relies  on 
secondary  information  in  using  FA,  it 
must,  to  the  extent  practicable, 
corroborate  that  information  bom 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  [see  SAA  at  870). 
However,  unlike  other  types  of 
information  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calciilated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations  and  reviews.  Thus,  in  an 
administrative  review,  if  the  Department 
relies  on  a  calculated  diunping  margin 
from  a  prior  segment  of  the  proceeding, 
as  FA,  the  E>epartment  can  normally  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 
with  the  corroboration  requirements  of 
section  776(i)  of  the  Act.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.,  62  FR 
2083,  2087  Oanuary  15,1997)(AFB8). 
Furthermore,  there  is  no  reliable 
evidence  on  the  record  indicating  that 
this  selected  margin  is  not  appropriate 
as  adverse  FA.  See  Id.,  at  2088.  The 
Department  has,  in  an  earlier  segment  of 
this  proceeding,  applied  a  rate  of  43.29 
percent  as  "best  information  available 
(BIA)."  See  Final  Results  of 
Antidiunping  Administrative  Review: 
Roller  Chain,  Other  Than  Bicycle,  From 
Japan,  62  FR  5590,  5591  (December  4, 
1996)  (1993-1994  POR).  (For  further 
disctission  of  FA  for  Pulton,  see  the 
Memorandum  from  HollyrKuga  to 
Jeffrey  P.  Bialos  dated  April  15, 1997,  on 
file  in  room  B-099  of  the  main 
Commerce  building). 

£nuina 

F-Tnima  reported  that  it  owned  part  of 
a  Japanese  trading  company,  Daido 
Tsusho.  Daido  Tsiisho.  in  turn,  owns  a 
U.S.  sales  subsidiary,  Daido 
Corporation.  In  the  U.S.  market,  Eniuna' 
makes  all  U.S.  sales  through  Daido 
Tsusho,  which  then  resells  the  subject 
merchandise  either  direcUy  to 
unafBliated  U.S.  customers,  or  to  Daido 


Corporation.  Daido  Corporation  then 
resells  the  siibject  merchandise  to 
unaCBliated  U.S.  customers. 

Despite  owni»g  less  than  five  percent 
of  Daido  Tsusho  during  this  review 
segment,  Knnma  dmracterized  its 
relationship  with  Dudo  Tsusho  and 
Daido  Corporation  as  "affiliated" 
throughout  its  questionnaire  response. 
Furthermore.  Enama  reported  its  direct 
sales  made  through  Daido  Tsusho  as 
export  price  (EP)  sales  and  its  sales 
made  through  Daido  Corporation  as 
constructed  export  price  (CEP)  sales.  In 
addition,  in  its  claim  for  a  CEP  ofbet, 
Rnuma  characterized  the  companies  as 
being  affiliated. 

We  also  note  that  in  prior 
administrative  reviews,  Knuma  had  a 
greater  equity  share  in  Daido  TsuAho 
and.  as  a  result,  the  Departmoit 
considered  these  parties  to  be  "related" 
or  "affiliated".  During  \he  1992-1993 
review  poind.  Enuma's  equity  share 
dropped  to  its  current  level.  Given  that 
Enuma  now  owns  less  than  five  percent 
of  Daido  Tsusho.  the  two  companies  are 
no  longer  considered  affiliated  under 
sectfon  771(33)(E)  of  the  Act  Moreover, 
there  is  no  other  information  on  the 
record  of  this  review  at  this  time 
indicating  affiliation,  pursuant  to 
section  771(33)  of  the  Act.  between 
these  two  entities.  Accordingly,  for 
purposes  of  these  preliminary  results, 
we  find  that  Knnma  is  not  affiliated  with 
either  Daido  Tsusho  or  Daido 
Corporation.  Since  we  do  not  consider 
these  entities  to  be  affiliated,  we  believe 
that  the  appropriate  U.S.  transactions  to 
be  reviewed  are  those  between  Rnuma 
and  Daido  Tsusho. 

Section  776(a)  of  the  Act  auAmizes 
the  Department  subject  to  section 
782(d).  to  use  FA  when  necessary 
infimnation  is  not  available  on  the 
record.  Given  that  Enuma  has  not 
reported  its  sales  to  Daido  Tsusho  in  the 
U.S.  sales  listing,  we  cannot  calculate 
United  States  price  with  respect  to 
Kniima  Thmefne,  we  are  compelled  to 
use  FA. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  As  noted  above,  Enuma,  in 
its  questionnaire  reqranse.  in  various 
places,  expressly  characterized  Enuma 
and  Daido  Tsusho  as  affiliated  when  in 
foct  they  do  not  appear  to  be  affiliated. 
Also.  Enuma  did  not  report  the  proper 
U.S.  sales  data.  However,  we  note  that 
the  Department  did  not  specifically 
request  that  Knnma  provide  this  data  in 
its  supplemental  questionnaires. 
Thoefore,  for  purposes  of  Aese 
preliminary  results,  we  do  not  believe 


an  adverse  inference  is  wrarranted  and 
are  applying  non-adverse  FA  under 
Section  776  of  the  Act  We  are  ^>plying, 
as  non-adverse  FA,  the  simple  averaga 
of  the  calculated  dumping  rates  for 
Daido.  Izumi,  and  RK  (i.e.,  those 
respondents  in  this  segment  of  the 
proceeding  whose  margins  are  not  based 
on  adverse  FA). 

For  purposes  of  tlie  final  results,  we 
will  request  that  Enuma  report  ail  U.S. 
sales  made  to  Daido  Tsusho.  and 
provide  any  additional  explanations 
and/or  clarificatfons  regarding  the 
nature  of  the  afBliationand  any  forms 
of  control  between  the  two  companies. 
The  Department  is  mindful  of  the  need 
for  accuracy  in  representations  made  in 
questionnaire  responses  which  the 
Department  must  rely  upon  in  Tnnting 
its  decisions.  Inaccurate  respcmses 
undermine  the  integrity  of  die  review 
process.  We  therefore  will  take  the 
acciiracy  of  Enuma's  ovnall  responses 
into  account  in  our  final  results. 

Product  Goa^mMMts 

In  accordance  Mrith  section  771(16)  of 
the  Act  we  considoed  all  products 
produced  by  the  respondents,  covered 
by  the  description  in  the  "Scope  of  the 
Review"  section,  above,  and  sold  in  the 
home  mariwt  during  the  POR.  to  be 
foreign  like  products  fm  purposes  of 
detmnining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  mariiLet  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
based  on  the  following  three  jnoduct 
characteristics  listed  in  order  of 
importance:  (1)  The  type  of  roller  chain 
(e.g..  industrial  roller  chain,  motorcycle 
chain,  or  leaf  chain);  (2)  the  number  of 
strands  (e.g..  single.  douUe.  triple, 
multiple,  etc.);  and  (3)  the  finish  (e.^., 
carbon  steri,  nickel  plated,  stainless 
steel,  etc.). 

In  past  segments  of  this  proceeding, 
the  Department  has  used  the  model 
match  databases  submitted  by  the 
respondents  to  identify  identical  and 
similar  merchandise  in  the  home 
market  For  this  review,  however,  we 
have  determined  it  appropriate  to  make 
the  analysis  in  this  {nocaeding 
consistent  with  the  Department's 
current  practice  of  defining  identical 
and  similar  merchandise  based  only  on 
the  product  characteristics  outlined  in 
the  antidiunping  questionnaire.  In  this 
administrative  review,  the  questionnaire 
instructed  the  respondents  to  provide 
data  regarding  the  three  product 
characteristics  specified  above  for  all 
reported  United  States  and  home  market 
sales.  In  addition,  the  questionnaire 
informed  the  respondents  that  they 


could  report  additional  product 
characteristics  if  they  believed  there 
were  other  product  characteristics  that 
the  Department  should  consider  in 
performing  product  comparisons.  If  a 
respondent  chose  to  report  additional 
product  characteristics,  the 
questionnaire  instructed  the  respondent 
to  describe  in  the  narrative  response 
why  it  believed  the  Department  should 
consider  the  additional  characteristics 
in  Hwfjiring  identical  and  similar 
merrhandise. 

Although  no  additional  product 
characteristics  were  specificaHy 
identified  by  Daido.  Knuma,  and  Izumi 
in  their  questionnaire  responses,  it  was 
apparent  from  the  model  match 
databases  submitted  by  these 
respondents  that  these  companies  had 
considflced  product  characteristics 
beyond  those  specified  in  the 
Department's  questionnaire  to  define 
unique  products.  However,  based  on 
infrvmation  on  the  record  in  this 
proceeding,  we  are  imaUe  to  determine 
what  additional  characteristics  these 
respondents  relied  upon  in  identifying 
unique  products.  Regarding  RK,  the 
company  identified  additional  product 
characteristics  in  its  questionnaire 
response,  indnding  pitch  length,  roller 
width,  roller  diameter,  pin  diameter,  pin 
length,  link  height  link  thickness, 
average  strength  and  avenge  weight 
However,  RK  did  not  explain  why  it 
believed  the  Department  should 
consider  these  characteristics  in 
identifying  identical  and  similar 
merchandfatw  for  product  comparison 
purposes.  Therefore,  for  purposes  of 
these  preliminary  results,  wre  have 
redefined  the  product  control  nimriiers 
reported  by  the  respondents  using  onfy 
the  three  product  characteristics 
outlined  in  the  Department's 
questionnaire  to  define  a  unique 
product 

biterested  parties  are  requested  to 
conunent  on  these  matching  criteria  and 
to  provide  comments  on  whether  the 
Department  should  consider  any 
additional  criteria  within  its  matching 
anal]rsis.  All  comments  must  be 
submitted  no  later  than  14  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  If  a  party  believes  that 
there  are  product  characteristics  other 
than  the  three  enimierated  in  the 
Department's  questionnaire  which 
should  be  considered  in  performing 
product  comparisons,  the  party  shoidd: 
(1)  Specify  the  characteri8tic(s);  (2) 
explain  why  they  believe  the 
chHacteristic  is  essential  in  defining 
identical  and  similar  merchandise, 
including  the  effect  of  the  product 
chamcteristics  on  both  the  cost  of 
mannfecturing  and  the  selling  price  of 
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the  merchandise;  and  (3)  if  the  party  is 
a  respondent  in  this  administrative 
review,  the  respondent  should  explain 
how  the  product  characteristic(8)  has 
been  captiired  in  the  respondent's 
reported  control  numbers. 

In  this  administrative  review,  Daido 
did  not  submit  DIFMER  information  for 
its  United  States  and  home  market 
products  because  the  company  claimed 
that  there  were  contemporaneous  home 
market  sales  of  identical  merchandise 
for  comparison  to  every  U.S.  sale. 
However,  in  performing  product 
comparisons  using  the  methodology 
described  above,  we  were  unable  to 
identify  an  identical  product  for  every 
U.S.  sale,  as  claimed  by  Daido. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use  FA  in  reaching 
the  applicable  determination.  Because 
the  Ciiepartment  is  unable  to  compare 
every  U.S.  sale  to  identical  sales  of 
identical  merchandise  in  the 
comparison  market  and  Daido  failed  to 
provide  DIFMER  information  in  its 
questionnaire  response,  the  Department 
is  compelled  to  use  FA  with  regard  to 
the  DIFMER.  Accordingly,  for  those  U.S. 
sales  where  contemporaneous  home 
market  sales  of  identical  merchandise 
do  not  exist,  we  are  applying,  as  non- 
adverse  FA,  the  weighted-average  price- 
to-price  margin  calculated  for  those  U.S. 
sales  where  we  were  able  to  make 
identical  comparisons.  For  purposes  of 
the  final  results,  we  will  request  that 
Daido  provide  the  requisite  DIFMER 
information. 

Levri  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  market  (or,  if  appropriate, 
third-country)  sides  at  a  difi'erent  level 
of  trade.  

For  both  EF  and  CEP,  the  relevant 
transaction  for  the  level-of-trade 
analysis  is  the  sale  (or  constructed  sale) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a  . 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 


expenses  luider  section  772(d)  of  the 
Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 
importer,  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade.  The  NV 
level  of  trade  is  that  of  the  starting-price 
sales  in  the  home  market.  When  NV  is 
based  on  constructed  value,  the  level  of 
trade  is  that  of  the  sales  from  which  we 
derive  SG&A  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  |)egins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  dlffierent. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  diffinences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade.  A 
difEBrent  level  of  trade  is  characterized 


by  purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
mfu^ket  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  diffierence  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  diffierences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  firom 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  consistent  price 
differences,  the  difference  in  levels  of 
trade  does  not  have  a  price  effect  and, 
therefore,  no  adjustment  is  necessary. 

CEP  Offset.  Tne  statute  also  provides 
for  an  adjustment  to  NV  when  NV  is 
based  on  a  level  of  trade  dlffierent  fiom 
that  of  the  CEP  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
and  if  we  are  unable  to  determine 
whether  the  difference  in  levels  of  trade 
between  CEP  and  NV  affects  the 
comparabilify  of  their  prices.  This  latter 
situation  can  occur  where  there  is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level  or  where  there  is  an 
equivalenfhome  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  ofEset,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lower 
of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  fiom  the  starting  price  in 
calculating  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP.  The  CEP  ofbet  is 
made  only  when  the  level  of  trade  of  the 
home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparabilify. 

In  this  administrative  review,  Daido 
claimed  that  there  were  different  LOTs 
between  the  home  market  and  U.S.  CEP 
sales  and  that  a  CEP  offset  was 
warranted.  As  noted  above,  Daido  owns 
a  Japanese  trading  company,  Daido 
Tsusho,  which,  in  turn,  owns  a  U.S. 
sales  subsidiary,  Daido  Corporation. 


Daido,  Daido  Tsusho,  and  Daido 
Corporation  are  therefore  considered 
affiliated  parties  within  the  meaning  of 
section  771(33)  of  the  Act 

In  implementing  the  above  refaienced 
principles  in  this  review,  we  first  looked 
for  different  stages  of  marketing  between 
CEP  and  NV.  We  found  that  there  was 
one  stage  of  mariceting  in  the  home 
maricet — direct  sales  of  roller  chain  from 
Daido  to  unaffiliated  customers.  We 
then  examined  the  selling  functions 
performed  by  Daido  with  respect  to  both 
markets.  In  analyzing  whether  separate 
LOTs  existed,  we  found  that  no  single 
selling  activify  was  sufficient  to  warrant 
finding  a  separate  LOT  (see  Notice  of 
proposed  nUemaldng  and  request  for 
public  comments,  61  FR  7307.  7348 
(February  27, 1996)).  We  found  that 
Daido's  selling  functions  in  the  home 
market  included  sales  administration, 
billing,  maintaining  inventory,  and 
arranging  fi«ight  services.  In  the  U.S. 
market,  we  also  found  one  stage  of 
marketing — direct  sales  of  roller  chain 
between  Daido/Daido  Tsusho  and  Daido 
Corporation.  We  foimd  that  the  selling 
functions  included  in  the  CEP  after 
making  deductions  under  section  772(d) 
of  the  Act  included  sales 
administration,  maintaining  inventory, 
arranging  freight  services,  and  preparing 
export  docujnentation. 

A  different  level  of  trade  is 
characterized  by  purchasers  at  different 
places  in  the  chahi  of  distribution  and 
sellera  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them.  See  AFBs  at  2105.  Based 
on  the  findings  noted  above  concerning 
Daido's  U.S.  and  home  market  sales,  we 
conclude  for  these  preliminary  results 
that  the  U.S.  and  home  market  sales 
were  not  made  at  dlffierent  points  in  the 
channel  of  distribution  and  that  the 
selling  functions  performed  for  Daido's 
CEP  sales  were  not  sufficiently  different 
from  those  performed  for  home  market 
sales.  We  find,  therefore,  that  Daido's 
sales  in  the  home  maricet  and  in  the 
United  States  market  are  at  the  same 
level  of  trade.  (For  further  discussion  of 
this  issue,  see  the  LOT  Memorandum 
from  Holly  Kuga  to  Jeffrey  P.  Bialos 
dated  April  30, 1997.  on  file  in  room  B- 
099  of  the  main  Commerce  building.) 

With  respect  to  RK.  in  its 
questionnaire  responses,  it  did  not  state 
that  there  were  differences  in  its  selling 
activitie&.by  customer  categories  within 
each  market  or  betMreen  markets. 
Therefore,  in  the  absence  of  infrnmation. 
in  R.K.'s  questionnaire  responses,  which 
might  lead  us  to  reach  a  difhrent 
conclusion,  we  have  determined  for 
purposes  of  these  preliminary  results 
that  all  sales  in  the  home  market  and  the 
U.S.  maricet  were  made  at  the  same  level 


of  trade  and  no  adjustment  pursuant  to 
section  773  (a)  (7)  (A)  of  the  Act  is 
warranted. 

Sales  Conpailfloiia 

To  det^mine  whether  sales  of  roller 
chain  by  the  respondents  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  EP  or  CEP  to  the  NV. 
as  described  in  the  "Export  Price  and 
Constructed  Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act.  we  compared  the  EP  and  CEP 
of  individual  transactions  to  the 
weighted-average  NV  of 
contemporaneous  sales  of  the  foreign 
like  product 

Export  Price  and  ConatniGted  Export 
Price 

For  Izumi  and  certain  sales  made  by 
Daido,  we  calculated  EP.  in  accordance 
with  subsections  772(a)  of  the  Act 
because  the  subject  merchandise  was 
sold  directly  to  the  firat  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  Regarding  RK.  the 
company  made  sales  to  Nissho  Iwai 
Corporation  (NIC),  an  affiliated  trading 
company.  NIC,  in  turn,  sold  the 
merchandise  to  Alloy  Tool  Steel.  Inc. 
(ATSI),  its  affiliated  selling  agent  in  the 
United  States.  Where  these  sales  to  the 
unaffiliated  customer  took  place  prior  to 
importation  into  the  United  States,  we 
preliminarily  determine  U.S.  price  to  be 
based  on  EP  for  the  following  reasons: 
(1)  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  die  unaffiliated  buyer,  without  being 
introduced  into  the  physical  inventory 
of  the  affiliated  selling  agent;  (2)  this 
was  the  customary  commercial  chamiel 
for  sale  of  this  merchandise  between  the 
parties  involved,  and;  (3)  the  affiliated 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  documentation 
and  a  commimication  link  with  the 
unaffiliated  buyer.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Beryllium  Metal  and  Beryllium 
Alloys  from  the  Republic  of  Kazakstan, 
62  FR  2648.  2649  Qanuary  17, 1997);  see 
also  April  30. 1997.  Memorandum  from 
the  Team  to  Jeffrey  P.  Bialos.  Regarding 
the  Treatment  of  U.S.  Sales  of  Roller 
Chain  Manufactured  by  RK.)  It  is  the 
Department's  practice  in  instances 
where  all  three  criteria  are  met  to  regard 
the  routine  selling  functions  of  the 
exporter  as  "merely  having  been 
relocated  geograpMcaUy  from  the 
country  of  exportation  to  the  United 
States,"  and  to.  thnefore,  find  the  sales 
to  be  EP  sales.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 


Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  UnassemUed. 
From  Germany,  61  FR  38166  Quly  23. 
1996). 

NIC  is  affiliated  with  both  ATSI  and 
RK  pursuant  to  section  771(33)  of  the 
Act  However,  based  on  the  information 
on  the  record,  we  preliminarily 
conclude  that  RK  and  ATSI  are  not 
affiliated  parties  under  section  771(33) 
of  the  Act  Therefore,  for  purposes  of 
these  preliminary  results,  we  are 
treating  RK's  sales  to  ATSI  as  EP  sales. 

We  calculated  CEP  for  certain  sales 
made  by  Daido  and  RK,  in  accordance 
with  section  772(b)  of  the  Act,  where 
sales  to  the  first  unaffiliated  purchaser 
took  place  after  importation  into  the 
United  States. 

For  Daido.  RK.  and  Izumi  we 
calculated  Q*  and  CEP  based  on  packed 
prices  to  the  first  unaffiliated  customer 
in  the  United  States.  In  accordance  with 
section  772(cK2HA)  of  the  Act  we  made 
deductions,  where  appropriate,  for 
inland  freight  from  the  plant  to  port 
inland  insurance,  brokuage  and 
handling,  international  freight  marine 
insurance,  and  U.S.  Customs  duties. 

For  CEP  sales  made  by  Daido  and  RK. 
we  made  deductions,  where 
appropriate,  for  direct  selling  expenses 
including  advertising,  credit  and 
commissions  paid  to  unaffiliated 
distributon  and  agents  in  accordance 
with  section  772(d)(1)  of  the  Act  In 
addition,  we  deducted  those  indirect 
selling  expenses  which  were  associated 
vnth  economic  activify  occurring  in  the 
United  States.  These  included  inventory 
carrying  costs  incurred  in  the  United 
States  and  the  indirect  selling  expenses 
of  the  affiliated  U.S.  distributors.  For 
RK,  we  also  deducted  certain  indirect 
selling  expenses  incurred  in  the  home 
mariiet  which  were  associated  with 
economic  activify  occurring  in  the 
United  States.  We  made  adjustments  for 
CEP  profit  in  accordance  with  sections 
772(dK3)  and  (f)  of  the  Act  Because 
neither  Daido  or  RK  were  required  to 
report  cost  information,  the  Department 
was  unable  to  use  stich  data  submitted 
to  determine  the  total  expenses  (i.e.,  cost 
of  manufacturing  and  selling,  general 
and  administrative  expenses)  and  total 
actual  profit  for  purposes  of  computing 
CEP  profit  Section  772(f)  of  the  Act 
provides  three  alternative  methods  for 
determining  total  expenses  and  total 
actual  profit  These  alternatives  form  a 
hierarchy  where  the  use  of  any  one  of 
the  methods  depends  on  the  data 
available  to  the  Department  from  the 
case  record.  We  were  unable  to  apply 
the  first  alternative  (section 
772(fK2)(C)(i),  the  actual  expenses 
incurred  in  the  United  States  and  the 
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home  market  with  respect  to  the 
merchandise  under  investigation) 
because  the  Department  is  not 
conducting  a  sales  below  cost 
investigation  and,  therefore,  the 
Department  did  not  request  COP 
information  for  the  home  market 
products  and  CV  information  for  all  U.S. 
products.  In  addition,  we  were  unable  to 
apply  the  second  alternative  (section 
772(f)(2)(C)(ii),  the  expenses  inciured 
with  respect  to  the  narrowest  category  of 
merchandise  sold  in  the  United  States 
and  the  exporting  country  which 
includes  the  subject  merchandise) 
because  the  financial  statements  of  RK 
and  Daido  are  not  specific  to  the 
production  costs  and  sales  information 
of  merchandise  sold  only  in  the  United 
States  and  home  market.  Therefore,  we 
calculated  CEP  profit  using  alternative 
three  (section  772(f)(2)(C)(iii),  the 
expenses  incurred  with  respect  to  the 
narrowest  category  of  merchandise  sold 
in  all  countries  which  includes  the 
subject  merchandise).  Under  this 
alternative,  we  calculated  the  profit 
percentage  for  RK  and  Daido  based  on 
the  respondent's  own  financial 
statements  for  fiscal  year  1995/1996  for 
merchandise  produced  and  sold  by  the 
respondent  in  all  countries. 

We  made  additional  company-specific 
adjustments  as  follows: 

A.RK 

For  CEP  sales,  we  deducted  the  cost 
of  further  manufacturing  in  the  United 
States  in  accordance  with  Section 
772(d)  (2)  of  the  Act. 

B.  Daido 

For  EP  sales,  we  added  the  amount  of 
interest  revenue  collected  by  Daido  in 
instances  where  the  U.S.  customer  made 
a  late  payment.  We  also  made 
deductions  for  quantity  discounts. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volimie  of  home  market 
sales  of  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)(1)(C)  of  the  Act.  Since  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  and  there  was  no  evidence 
indicating  that  a  particular  market 
situation  in  the  exp>orting  country  did 
not  permit  a  proper  comparison,  we 
determined  that  the  home  market  was 
viable  for  the  respondents.  Therefore,  in 
accordance  with  section  773(a)(l)(BHi) 


of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  country.  We  calculated  NV  as 
described  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
Constructed  Value"  sections  of  this 
notice,  below. 

Regarding  Izimii,  the  company 
identified  a  reseller  in  the  home  market 
to  which  it  was  affiliated  pursuant  to 
section  771(33)(E)  of  the  Act.  However, 
Iztuni  failed  to  report  the  downstream 
sales  of  this  affiliated  customer  to  the 
first  unaffiliated  customer.  Instead,  the 
company  reported  its  own  sales  to  the 
affiliated  customer.  Izumi  claimed  that 
it  was  unable  to  obtain  the  downstream 
sales  information  of  its  affiliated 
customer  because  it  does  not  hold  any 
stock  ownership  in  the  customer  and 
the  customer  is  a  much  larger  entity 
than  Izumi.  Because  Izumi's  sales  to  this 
affiliated  customer  accounted  for  a 
significant  percentage  of  its  total  sales  of 
the  foreign  like  product  during  the  POR, 
in  our  supplemental  questionnaire  we 
requested  that  Izumi  either  1)  Report 
the  downstream  sales  of  this  affiliated 
ciistomer,  or  2)  demonstrate  that  its 
sales  to  this  affiliated  customer  were  at 
arm's  length  prices. 

In  its  supplemental  questionnaire 
response,  Izumi  failed  to  report  the 
downstream  sales  and  failed  to  show 
that  its  sales  to  the  affiliated  customer 
were  at  arm's  length.  In  addition, 
because  the  total  quantity  of  sales  to 
unaffiliated  parties  during  the  POR  was 
so  small  and  certain  products  were  only 
sold  to  affiliated  customers,  we  found 
that  there  are  an  insufficient  number  of 
unaffiliated  sales  to  provide  a 
meaningful  comparison  to  affiliated 
party  sales.  Therefore,  we  concluded 
that  our  standard  arm's  length  test 
would  not  produce  reliable  results.  See 
Final  Results  of  Antidumping 
Administrative  Review:  Roller  Chain, 
other  than  Bicycle,  fit>m  Japan.  61  FR 
64329  (December  4, 1996). 

Insofar  as  we  were  unable  to  test 
whether  Izumi's  sales  to  this  affiliated 
customer  were  made  at  arm's-length 
prices,  we  have,  therefore,  assumed  for 
these  preliminary  results  that  all  sales 
between  Izumi  and  the  affiliated 
customer  were  not  made  at  arm's  length 
prices  and  have  excluded  these  sales 
from  the  calculation  of  NV.  See,  e.g.. 
Preliminary  E)etermination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
from  Italy,  61  FR  1350  (January  19, 
1996)  (excluding  sales  that  were  not  at 
arm's  length  from  the  calculation  of 
NV);  see  also  Preliminary  Results  of 
Antidumping  Ehity  Administrative 
Review:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products,  55  FR 


42230  (October  18. 1990)  (stating  that 
affiliated  party  sales  can  only  be  used  if 
the  Department  is  satisfied  that  the  price 
is  comparable  to  the  price  at  which  the 
exporter/producer  sold  the  foreign  like 
product  to  an  unaffiliated  person). 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or 
requested  format,  significantly  impedes 
a  proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  FA  in  reaching  the  applicable 
determination.  Despite  numerotis 
requests  by  the  Department.  Iz\mii  &iled 
to  report  the  downstream  sales  of  its 
affiliated  customer  in  its  home  market 
sales  listing.  In  addition,  as  noted  above, 
the  Department  is  unable  to  conduct  an 
arm's  length  price  analysis  to  determine 
whether  Izumi's  sales  to  this  affiliated 
customer  were  indeed  at  arm's  length 
prices.  Therefore,  the  Department  has 
no  reliable  basis  for  determining 
whether  these  sales  can  be  used  to 
calculate  NV.  Since  Izumi's  home 
market  sales  do  not  provide  a  reliable 
basis  on  which  to  calculate  NV,  the 
Department  is  compelled  to  use  FA. 

Given  that  Iziuni  attempted  to  obtain 
the  downstream  sales  information  of  its 
affiliated  customer  and  Izumi  has 
otherwise  complied  with  all  of  the 
Department's  requests  for  information, 
we  find  that  Izumi  has  acted  to  the  best 
of  its  ability  to  comply  with  the 
Department's  information  requests  in 
this  review  and  that  an  adverse 
inference  is  not  warranted  pursuant  to 
Section  776(b)  of  the  Act.  See  also  the 
SAA  at  870.  However,  we  will  continue 
to  examine  the  relationship  between 
Izumi  and  its  affiliated  customer  in 
future  reviews. 

As  noted  above,  the  quantity  of  sales 
to  unaffiliated  parties  in  the  home 
market  during  the  POR  is  insignificant. 
Because  we  did  not  find  this  quantity  to 
be  sufficient  to  validate  the  arm's  length 
nature  of  the  affiliated  party  sales  and 
we  believe  that  a  significant  potential 
for  price  manipulation  exists  with 
regard  to  these  sales,  we  find  that  these 
sales  do  not  provide  a  reliable  basis  on 
which  to  calculate  NV  for  these 
preliminary  results.  Therefore,  we  have 
disregarded  all  home  market  sales  and 
have  calculated  NV  based  on  GV  in 
accordance  with  section  773(a)(4)  of  the 
Act.  For  discussion  of  the  CV 
calculation,  see  the  "Price-to-CV" 
section  of  this  notice,  below. 

Price  to  Price  Comparisons 

With  respect  to  RK,  where  there  were 
contemporaneous  sales  of  the 


comparison  product,  we  based  NV  on 
home  market  prices.  As  noted  in  the 
"Product  Comparisons"  section  above 
for  Daido.  we  based  NV  on  home  market 
prices  only  in  instances  where 
contemporaneous  sales  of  an  identical 
home  maricet  product  existed.  In 
instances  whoe  contemporaneous  home 
market  sales  of  identical  home  maricet 
merchandise  did  not  exist,  we 
disregarded  the  similar  home  market 
sales  and  applied  the  weighted-average 
price-to-price  margin  calculated  for 
those  U.S.  sales  where  we  were  ^le  to 
make  identical  comparisons  to  the 
quantity  of  U.S.  sales.  (For  a  further 
discussion  of  this  issue,  see  the 
"Product  Comparisons"  section  of  this 
notice,  above). 

We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
inland  freight,  insurance,  and  other 
transportation  expenses.  In  addition,  we 
made  circumstance  of  sale  adjustments 
for  direct  expenses,  including  credit, 
where  appropriate,  in  accordance  vrith 
section  773(a)(6)(CHiii)  of  the  Act  We 
deducted  home  nuutket  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act 

Where  commissions  were  paid  on  EP 
sales  for  RK  and  Daido,  we  deducted 
home  market  indirect  selling  expenses 
up  to  the  amount  of  the  U.S. 
commission  from  NV  and  added  the 
amount  of  the  U.S.  commission.  Where 
commissions  were  paid  on  CEP  sales 
made  by  RK,  we  deducted  from  NV  the 
lesser  of  either  (1)  the  weighted-average 
amotmt  of  commission  and  indirect 
selling  expenses  paid  on  a  U.S.  sale  for 
a  particular  product;  or  (2)  the 
weighted-average  amount  of  indirect 
selling  expenses  paid  on  the  home 
market  sales  for  a  particular  product 

A.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  CV  for  Izumi 
based  on  the  sum  of  the  COM  of  the 
product  sold  in  the  United  States,  plus 
amounts  for  home  maricet  selling, 
general  and  administrative  expenses 
(SGA).  profit  and  U.S.  packing  costs. 
Since  Izumi  had  no  sales  of  the  foreign 
like  product  in  the  ordinary  coiuse  of 
trade  during  the  PCW.  we  calculated 
home  market  selling  expenses  and  profit 
using  alternative  methodologies  in 
accordance  with  section  773(eX2)(B). 
We  calculated  Izumi's  selling  eoqienses 
as  described  in  section  773(e)(2)CB)(ii). 
That  is.  vre  used  the  waighted-avwage 
selling  expenses  experimced  hy  Daido 
and  RK,  which  are  exp<Htefs  or 
producers  sutqect  to  review,  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 


ordinary  course  (tf  trade  for 
consumption  in  the  home  marioet  We 
calcvQated  profit  as  described  in  section 
773(e)(2)(B)(iii)  of  the  Act  which 
specifies  that  profit  can  be  calculated 
using  any  other  reasonable  alternative. 
For  these  preliminary  results,  we  used 
the  actual  amount  of  profit  realized  by 
another  publicly-held  non-investigated 
producer  of  roller  chain  in  Japan.  (For 
a  further  discussion,  see  the  Izumi 
Memorandum  from  Holly  Kuga  to 
Jeffrey  Bialos  dated  April  30. 1997,  on 
file  in  room  B-099  of  the  main 
Commerce  building.) 

Prte»4o4:v  Compaiisans 

For  Izumi,  where  %ve  compared  EP  to 
CV,  we  deducted  from  CV  the  wreighted- 
average  home  maricet  direct  selling 
expenses  and  added  the  product- 
specific  U.S.  direct  selling  expenses,  in 
accordance  with  sections  773(a)(8)  and 
773(a)(6)(iii)  of  the  Act 

Cuirancy  Canvenioii 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A  (a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  oider  to  convert  foreign 
currencies  into  U.S.  dollars,  imless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  that  a 
fluctuaticm  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmarii  fcur  the  daily 
rate  in  accordance  with  established 
practice. 

Latent  Not  To  Sevoke 

Daido  and  Enuma  submitted  a  request 
in  accordance  with  19  CFR  353.25  (b)  to 
revoke  the  order  with  respect  to  its  sales 
of  roller  chain  in  the  United  States.  In 
the  final  results  of  our  most  recmtly 
'completed  administrative  review  of  this 
order.  Daido  and  Fttihiui  had  margins 
that  were  greater  than  de  minimis.  See 
Roller  Chain  at  64327.  Therefaie,  Daido 
and  Enuma  do  not  qualify  for 
revocation. 

»p»liiniii«iy  g—iiltB  af  Hi*  ■wt—r 

As  a  result  of  this  review,  we 
preliminarily  determine  Aat  the 
following  weighted-average  dumping 
margins  exist  for  the  periml  April  1, 
1995,  thrmigh  March  31, 1996: 


Manufadurer/eiporter 

WeigMed-avwaye 
nwyn  peicanlaQS 

Daicjo  

Enuma  

Izumi 

Puion 

RJC  Excel 

4.98. 

10.13  (facts  avatt- 

abte). 
14.13. 
43.29  (attverse  teda 

available). 
11.29. 

Parties  to  the  proceeding  may  request 
disclosure  withki  five  {5)  days  of  the 
date  of  publication  of  this  notice.  Any 
intareeted  party  may  request  a  hwring 
within  10  days  of  tiie  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
woriulay  thereafter. 

Interntad  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
each  argument'  (l)  A  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argument  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  tins  notice.  Rebuttal 
briefs,  whidi  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  (As  noted  above,  all 
comments  on  the  model  matching 
critoia  must  be  submitted  on  or  before 
May  22. 1997.  Rebuttal  comments  may 
be  filed  no  later  than  May  29. 1997.)  "The 
Department  will  issue  the  final  restilts 
of  this  administrative  review,  which 
wiU  include  the  res\ilts  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  from  the 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  frt>m  the 
percentages  stated  above.  Upon 
completion  of  this  review,  tlie 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  friture  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
review  for  all  shipments  of  roller  chain 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  publication  date  of  the  final,  as 
provided  by  secticm  751(a)(1)  of  the  Act 
(1)  The  cash  deposit  rate  for  the 
reviewed  companies  wiU  be  those  rates 
specified  in  the  final  results.  (2)  for 
merchandise  exported  by  manufacturers 
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or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is 
covered,  the  cash  deposit  rate  will  be 
that  established  for  the  manufacturer  of 
the  merchandise  in  the  final  results  of 
these  reviews,  or  the  LTFV 
investigation:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
15.92  percent,  the  "all-othets"  rate 
based  on  the  first  review  conducted  by 
the  Department  in  which  a  "new 
shipper"  rate  was  established  in  the 
final  results  of  antidumping 
administrative  review  (48  FK  51801. 
November  14. 1983).  These 
reqiiirements,  when  imposed,  shall 
remain  in  efiiact  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
rasponsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidimiping  duties. 

This  administimtive  rsview  aod  notica  are 
in  accordanca  with  saction  751(aMl)  of  tlie 
Act  (19  U.S.C.  167S(aXl))  and  19  CFR  353.22. 

Dated:  April  30, 1997. 
lobart&LaKMea. 
Acting  AsBMtant  Sacntaiyforlmptut 
Adminittration. 
[FR  Doc.  97-12045  Filed  5-7-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
InlenwIiofMl  Trade  Adnlnlstratton 

(A-46i-aa4 

SiHconwnQeneMe  Frofn  Brazil^ 
Extension  of  Time  UmH  of 
Anttdumptng  Duty  Administrattve 


AOBICY:  Import  Administntion, 
International  Trade  Administraticm. 
Department  of  Commenje. 


ACTION:  Notice  of  extension  of  time 
limit 

summary:  The  Department  of  Commerce 
(tbe  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  1994- 
95  administrative  review  of  the 
antidiunping  duty  order  on 
silicomanganese  horn  Brazil.  The 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  The  review 
covers  exports  of  this  merchandise  to 
the  United  States  by  one  manufacturer/ 
exporter,  Companhia  Faulista  de  Feno- 
Ligas  (CPFL)  and  Sibra  Eletro- 
Sidenirgica  Brasileira  S.A.  (Sibra) 
(collectively  "Ferro-Ligas  Group"),  for 
the  period  June  17, 1994  through 
November  30, 1995. 
EFFECTIVE  DATE:  May  8. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Hermes  Pinilla  or  Thomas  O.  Barlow, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4733. 

SUPPLBCNTARY  MFORMATKM: 

Applicable  Stalide 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA). 

Background 

On  January  9. 1997,  the  Department 
published  in  the  Fedferal  Rei^ata-  (62 
FR  1320)  the  preliminary  results  of 
1994-95  administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  firom  Braril  (59  FR 
66003,  December  22. 1994)).  The  period 
of  review  (FOR)  is  June  17, 1994 
through  November  30, 1995.  In  our 
notice  of  preliminary  residts  of  review 
we  stated  that  we  intended  to  publish 
the  final  results  of  this  review  within 
120  days  of  publication  of  the 
preliminary  results. 

Poa^MMwiBent  of  Final  Reaalta  of 
Review 

Section  751(a)(3KA)  of  the  Act 
requires  the  Department  to  make  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  foregoing  time,  the 
Department  may  extend  the  120  day 
period  for  making  a  final  determination 
to  180  days. 


We  determine  that  it  is  not  practicable 
to  issue  the  final  results  of  this  review 
within  the  120-days  for  the  reasons 
contained  in  the  Memorandum  from 
Richard  W.  Moreland  to  Robert  S. 
LaRussa,  April  30. 1997,  on  file  in  Room 
B-099  of  the  Main  Commerce  Building. 

Accordingly,  we  are  extending  the 
deadline  for  making  our  final 
determination  and  issuing  the  final 
results  in  this  review.  We  intend  to 
issue  the  final  results  of  review  by  July 
8, 1997,  which  is  180  days  after  the 
publication  of  our  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act 

Dated:  April  30. 1997. 
Eichard  W.  MotbUmI. 
Aetmg  Deputy  Asnstant  Secntazyfor  AD/ 
CVDBnfmcement. 

(FR  Doc  97-12048  Filed  5-7-97;  8:45  am] 
cooetsit 


DEPARTMENT  OF  COMMERCE 

intecnetlonei  Trade  Admin  istretion 

[C-122-827, 0-428-823,  C-Z74-a83,  and  C- 
307-81^ 

Sleel  WIra  Rod  From  Canada, 


i;  ExiMiaion  af  Tlma  Limit  foe 
counteivailinQ  duty  invaatioeliona 

AOBCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  countervailing  duty  investigations. 


:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  its  preliminary  determinations 
in  the  coimtervailing  duty  investigations 
on  steel  wire  rod  from  Canada, 
Germany.  Trinidad  and  Tobago,  and 
Venezuela. 

EFFECTIVE  DATE:  May  8. 1997. 
FOR  FURTHER  aronMATMN  CONTACT: 
Robert  Boiling  (Canada).  Daniel  Lessard 
(Germany),  Vince  ICane  (Trinidad  and 
Tobago)  and  Chris  Cassel  (Venezuela). 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Conunerce.  Room  3099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C  20230;  telephone: 
(202)  482-1386. 482-1778. 482-2815, 
and  482-4847. 

SUFPUEMBfTARV  ■FORMATION;  At  the 
request  of  the  petitionen,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  the  preliminary 
determinations  to  no  later  than  July  28. 
1997,  in  accordance  with  section 
703(c)(lXA)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  by  the  Uruguay 


Round  Agreements  Act  (URAA).  (See 
Memorandum  from  Joseph  A.  Spetrini, 
Richard  W.  Moreland,  and  Jeffrey  P. 
Bialos  to  Robert  S.  LaRussa  on  file  in  the 
public  file  of  the  Central  Records  Unit. 
Room  B-099  of  the  Department  of 
Comnrarca). 

These  extensions  are  in  accordance 
with  section  703(cHlHA)  of  the  Act  (19 
U.S.C  1675(a)(3)(A)). 

Dated:  May  2. 1997. 
Jeftey  P.  Bialos, 

Principal  Deputy  Assistant  Secntaiyft» 
Import  Administration. 
(FR  Doc.  97-12049  Filed  5-7-97;  8:45  am) 
MtuNO  oooe  3S10-OS-r 


DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standarda  and 
Technology 

Notlcaof  a  Oovammant  Owned 
invention  Available  for  Ucanaing 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Govmnment  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  licensing 
on  only  a  non-exclusive  basis  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 
FOR  FURT>IER  MFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213.  Gaithenburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLBiENTARV  MFORMATKM:  NIST  may 
enter  into  one  or  more  Cooperative 
Research  and  Development  Agreements 
("CRADA")  with  the  licensees  to 
perfcmn  fiirther  research  on  the 
invention  for  ptuposes  of 
commercialization.  NIST  may  grant 
licensees  an  option  to  negotiate  for 
exclusive  roy^ty-bearing  licenses  to  any 
Jointly  owned  inventions  which  arise 
from  the  CRADAs  as  well  as  an  option 
to  negotiate  for  exclusive  royalty- 
bearing  licenses  for  NIST  employee 
inventions  which  arise  from  the 
CRADAs. 

The  invention  available  for  licensing 
is: 

NIST  Docket  Number:  96-009. 

Thle:  Interferometric  Thickness 
Variation  Test  Method  For  Windows 
and  Sill. 

Abstmct:  This  inteiferoinetric 
apparatus  and  non-contact  method 


measure  central  thickness  and  thickness 
variations  of  silicon  wafers  and  other 
%)rindow-like  optics  by  using  a  diverging 
wavefront  and  an  infrared 
interferometer  operating  at  a  wavelength 
to  which  silicon  is  transparent  The 
speed  and  accuracy  of  the  invention 
oBet  cost-effective  measurements  of  300 
mm  wafers. 

Dated:  May  1, 1997. 
Elaine  Bill— ■Minea, 
Director.  Proffom  Office. 
(FR  Ooc  97-11977  Filed  5-7-97;  8:45  am] 
■UMQ  CODE  M10^»-M 


DEPARTMENT  OF  COMMERCE 

National  Inatituta  of  Standarda  and 
Teclmology 


Notica  of  a  Oovammant  Owned 
Invention  AvaUabIa  for  Ucanaing 

summary:  The  invention  listed  below  is 
owned  by  die  U.S.  Government  as 
represented  by  the  Department  of 
Commerce,  and  is  avall^le  for  licensing 
in  accordance  with  35  U.S.C  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 

FOR  FURTHER  MFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerahip  Program,  Building  820. 
Room  213,  Gaithersbnirg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Tide  for  the  relevant 
invention  as  indicated  below. 

aUPPtCMCNTARY  MFORMATKM:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRDA")  with 
the  licensee  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  invention 
available  for  licensing  is: 

NIST  Docket  Number  96-033. 

Title:  Superconducting  Transition- 
Edge  Sensor. 

Abstmct:  This  NIST  invention 
provides  particle  detection,  particulariy 
x-ray  detection,  using  an  aluminum/ 
normal-metal  bilayer  superconducting 
transition-edge  sensor  as  a  thermometer 
in  a  microcalorimeter.  Fabrication  is 
easier,  applications  are  more  diverse, 
and  results  are  more  reliable  than  with 
previous  methods. 

Dated:  May  1, 1997. 
BlaiuB  BaBlaa4kfiBM, 
Directt^,  Program  Office. 
(FR  Doc  97-11978  Filed  S-7-«7;  8:45  am] 
I  oooc  «ia-«a-M 


DEPARTMENT  OF  COMMERCE 

National  inatituta  of  Standarda  and 
Tadmology 

Visiting  Cuiiiiiilttaa  on  Advanced 
TechnolOQy 


:  National  Institute  of  Standarda 
and  Technology.  Department  of 
Conunerce. 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2.  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  Visiting  Committee  on 
Advanced  Technology  (NIST)  will  meet 
on  Tuesday.  June  3. 1997,  from  8:30 
a.m.  to  5:00  pjn.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  15  memben  appointra  by 
the  Director  of  the  National  Institute  of 
Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development 
engineering,  lidrar,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
frameworik  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  NIST  programs, 
including  an  action  plain  to  respond  to 
the  Technology  Transfer  Act  of  1995. 
the  stetus  of  the  NIST  effort  to  upikte 
its  facilities  needs  assessment  and  the 
progress  on  developing  a  new  master 
plan  for  the  Caithersburg  and  Boulder 
sites.  NIST  Budget  and  a  laboratory 
tour. 

Discussions  on  the  NIST  budget 
including  funding  levels  of  the  Applied 
Tedmology  Program  (ATP),  and  the 
staffing  of  management  positions  at 
NIST  scheduled  to  begin  at  4:15  p.m. 
and  to  end  at  5:00  pjn.  on  June  3, 1997. 
wrill  be  closed. 

DATES:  The  meeting  will  convene  June 
3. 1997.  at  8:30  a.nL  and  will  adjourn  at 
5:00  p.m.  on  Jime  3, 1997. 
ADDRESS:  The  meeting  will  be  held  in 
the  Radio  Building.  Room  1107  (seating 
capacity  60.  includes  35  p>articipants). 
National  Institute  of  Standards  and 
Tedmology.  Boulder.  CO. 
FORFURTHBI  SgiOnMATION  CONTACT: 
Chris  E.  Kuyatt  Executive  Director. 
^^siting  Committee  on  Advanced 
Technology.  National  Institute  of 
Standards  and  Technology, 
Gaithersbuig.  MD  20899.  telqihooe 
number  (301)  97S-6090. 
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SUPPLEMBITARY  MFOfMATION:  The 
Assistant  Secretary  for  Administratioii, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
January  23, 1997,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
MEP  and  the  ATP  Programs  may  be 
closed  in  accordance  with  5  U.S.C. 
5S2b(c)(9)(B).  because  those  portions  of 
the  meetings  will  divulge  matters  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions;  and  that  portions  of  meetings 
which  involve  discussion  of  the  staffing 
issues  of  management  and  other 
positions  at  NIST  may  be  closed  in 
accordance  with  5  U.S.C.  552b(c)(6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  May  1. 1997. 
Elaine  Bnntan-MiDM, 
Director,  Program  Office. 
(FR  Doc  97-11972  Filed  5-7-97;  8:45  un] 
I  oooc  sns-is-M 
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DEPARTMENT  OF  COMMERCE 

MaHonal  Oceanic  and  Atmoaplwric 
AdnilnislfaUon 

ILO.0430t7q 

Pacific  Rahery  Management  Council; 
PubUcMeetfng 

AOaiCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA)^ 

Commerce. 

ACTION:  Notice  of  public  meeting. 


r:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad- 
Hoc  Scoping  Committee  for  Dungeness 
Crab  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on  May 
21. 1997,  beginning  at  1:00  p.m.  and 
continuing  on  N4ay  22. 1997.  from  8:00 
a.m.  until  5:00  p.m. 

AOOnesSES:  The  meeting  will  be  held  at 
the  Sheraton  -  Portland  Airport  Hotd. 
8235  NE.  Airoort  Way,  Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
POR  FUirmER  MFORMATKM  CONTACT:  Ms. 
Julie  Walker,  Fishery  Management 
Analyst;  telephone:  (503)  326-6352. 
MPn3CNTAfrr  aronauTiON:  The 
committee  will  explore  the  issue  of 
whether  or  not  the  Council  should 


proceed  with  a  fishery  management 
plan  for  Dungeness  crab.  The  meeting 
will  focus  on  (1)  Developing  goals  for 
management  of  the  Dungeness  crab 
fishery,  (2)  identifying  options  for 
Federal  involvement  or  non- 
involvement,  and  (3)  exploring  the 
advantages  and  disadvantages  of  those 
options. 

Special  Accoimiiodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  32&-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  May  1, 1997. 
Brace  C  Monhaad, 
Acting  Director,  Office  ofSustainaUe 
FiMherie*.  National  Marine  Fisheriea  Service. 

(FR  Doc  97-12003  Filed  5-7-97;  8:45  ami 
■UMQ  coot  »i«-at-F 


DEPARTMENT  OF  COMMERCE 


Administratton 
[LD.  OSOatTA] 


AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  Scientific  Research 
Permit  1033.  issuance  of  Modification  1 
to  Permit  944,  issuance  of  Modification 
1  to  Permit  984,  and  notice  of  receipt  of 
application  for  a  Scientific  Research 
Permit  (P645). 

SUMMARY:  Notice  is  hereby  given  that  on 
April  23. 1997.  NMFS  issued  a  scientific 
research  permit  (1033)  to  David  A. 
Nelson,  U.S.  Army  Corps  of  Engineers 
(P496A).  to  take  listed  sea  turtles  for  the 
purpose  of  scientific  research,  and 
issued  Modification  1  to  permit  944 
issued  to  Boyd  Kynard,  US  Geological 
Survey  (P45P).  to  take  listed  shortnose 
sturgeon  for  the  purpose  of  scientific 
research  subject  to  certain  conditions  set 
forth  therein.  On  May  1.  1997,  NMFS 
issued  Modification  1  to  permit  984 
issued  to  Mary  L.  Moser  and  Steve  W. 
Ross  of  the  University  of  North  Carolina 
(P423B),  to  take  listed  shortnose 
sturgeon  for  the  purpose  of  scientific 
res^rch  subject  to  certain  conditions  set 
forth  therein.  Notice  is  also  given  that 
Molly  Lutcavage  of  the  New  England 
Aquarium  (P645)  has  applied  in  due 
form  for  a  scientific  renarch  permit  to 
take  listed  sea  turtles. 
AOONESSES:  The  applications,  permits, 
and  related  documents  are  available  for 


review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3. 
NMFS,  1315  East-West  Hwy.,  Room 
13307.  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region,  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508-281- 
9250);  or 

Director,  Southeast  Region,  NMFS. 
NOAA,  9721  Executive  Center  Drive,  St 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

SUPPtaCNTARY  arORMATlON;  Notice 
was  published  on  January  22. 1997  (62 
FR  3270)  that  an  application  had  been 
filed  by  David  A.  Nelson,  U.S.  Army 
Corps  of  Engineers  (P496A),  to  take 
listed  Sea  Turtles,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Mr.  Nelson  requested  a  five  year 
permit  to  tag,  track,  blood  sample,  and 
relocate  200  loggerhead  (Caretta 
caretta),  40  green  [Chelonia  mydas),  20 
Kemp's  ridley  [Lepidochelys  kempii),  1 
leatherback  [Dermochelys  coriacea),  and 
1  hawksbill  (£retinoc/ieiys  imbricata) 
sea  turtle  annually.  These  turtles  wotild 
be  captured  incidental  to  dredging 
activities  in  the  U.S.  Atlantic  and  Gulf 
of  Mexico,  as  authorized  by  section  7 
consultation.  The  turtles  may  receive 
PIT-tags,  flipper-tags,  and  radio, 
satellite,  or  sonic  tags.  The  research 
purpose  is  to  minimize  sea  turtle-dredge 
interactions  by  determining  sea  turtle 
habits,  abundance,  and  distribution  in 
shipping  channeb.  On  April  23,  1997, 
NMFS  issued  Permit  1033  authorizing 
the  above  activities. 

On  April  23. 1997.  NMFS  issued 
Modification  1  to  permit  944  issued  to 
Boyd  Kynard.  U.S.  Geological  Survey,  to 
takie  listed  shortnose  sturgeon,  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222). 

Dr.  Kynard  is  authorized  imder  Pnmit 
944  to  examine,  tag,  and  tissue  sample 
adult  shortnose  stiirgeon  captured  in  the 
Connecticut.  Merrimack  and  Hudson 
Rivers.  The  original  permit  authorized 
the  collection  of  20  tissue  samples 
annually  from  adult  shortnose  sturgeon 
for  contaminant  analysis.  Modification  1 
to  Permit  944  authorizes  Dr.  Kynard  to 
collect  an  additional  130  tissue  samples 
from  adult  shortnose  sturgeon  annually 
in  an  effort  to  identify  the  energetic 
levels  of  Csll  migratory  fish,  spring 
migratory  fish,  spawners,  and 
overwintering  fish. 


Notice  was  published  on  March  21, 
1997  (62  FR  13601)  that  a  request  had 
been  filed  by  Mary  L.  Moser  and  Steve 
W.  Ross  (P423B).  to  modify  scientific 
research  permit  984,  to  take  Usted 
shortnose  sturgeon,  as  audiorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Drs.  Moser  and  Ross  an  authorized 
under  Pwmit  984  to  weigh,  measure, 
{riiotograph,  tag  and  tissue  sample  adult 
shortnose  stui^wn  in  North  Carolina 
Riven.  Modification  1.  issued  by  NMFS 
on  May  1. 1997,  extends  Permit  984 
until  Decembw  31.  2000,  removes 
authorizadon  to  conduct  research  in  the 
Alligator  and  Chowan  Riv<n8.  and 
authorizes  research  in  the  Pee  Dee  and 
Waccamaw  Rivers. 

On  April  29. 1997.  Molly  Lutcavage  of 
the  New  England  Aquarium  submitted 
an  application  (P645)  for  a  scientific 
research  permit  to  take  listed  sea  turtles. 
Dr.  Lutcavage  has  requested  a  one  year 
permit  to  satellite  tag  eight  (8)  listed 
leatherback  [Dermochefys  coriacea) 
turUes  captured  incidental  in 
commercial  fisheries  to  determine 
vulnerability  of  leatherbacks  to 
incidental  capture  by  pelagic  longline 
fisheries;  to  relate  specific  travel  routes 
of  leatherback  turdes  equipped  with 
satellite  transmitters  to  fishing  activities 
and  oceanographic  Caatures;  to  assist 
pelagic  fishermen  in  the  development  of 
fishing  techniques  that  reduce 
interactions  with  leathert>ack  turtles; 
and  to  develop  safe  handling  procedures 
and  satellite  attachment  tecluaiques. 

Issuance  of  these  permits/ 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  thi^  such 
permits/modifications:  (1)  Were  applied 
for  in  good  &ith.  (2)  will  not  operate  to 
the  disadvantage  of  the  listed  species 
that  are  the  subject  of  the  permits/ 
modifications,  and  (3)  are  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA. 

Dated:  May  2. 1S97. 
NaecyOa. 

Chief,  Endanguwi  Species  Division,  Office 
of  Protected  Resources,  National  kkuine 
Fisheries  Service. 
(FR  Doc  97-12002  Filed  5-7-47;  ik45  am) 


DEPARTMENT  OF  DEFENSE 
uiiice  or  Die  jecretary 
Propoeed  CoHecllon;  Comment 


AGENCY:  Office  of  die  Assistant 
Secretary  of  Defense  for  Public  Afhin 
American  Forces  Information  Service. 
action;  Notice. 

In  compliance  with  Section 
3505(cM2)(A)  of  die  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Assistant  Secretary  of  Defmse  for  Public 
Afhin.  American  Forces  Information 
Service,  announces  a  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  ol  the 
agency's  estimate  of  the  burden  of  the 
propoeed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  ctdlection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  iscetved  by  July  4, 1997. 
AODRESSn:  WrittKi  comments  and 
recommendations  on  the  proposed 
information  collection  shoidd  be  sent  to 
the  American  Forces  Information 
Service  (Richard  Oleszawski),  601  North 
Fairfax  Street,  Alexandria,  VA  22314- 
2007. 


FOR  FURTHER  TORMATION  CONTACT: 
To  request  more  infonnation  on  this 
proposed  collecticm  or  to  obtain  a  copy 
of  the  proposal  md  associated 
collection  instruments,  please  write  to 
the  above  address  or  call  the  Print 
Media  Directorate  at  (703)  428-0629. 

Title:  Stars  and  Stripee  Audience 
Survey. 

Needs  and  Uses:  The  informatian 
collection  requirements  is  necessary  to 
evaluate  current  Stars  and  Strips 
newspaper  policies  and  (nactices,  and 
provide  information  on  demographics 
and  consumer  habits  of  Stars  and 
Stripes  readen  for  use  in  marketing 
initiatives. 

Affected  Public:  Department  of 
Defense  civilian  employees  and  their 
femilies  living  in  the  European  and 
Pacific  theaten  served  by  the  Stars  and 
Stripes. 

Armual  Burden  Hours:  1.200. 

Number  of  Respondents:  3,000. 

Responses  per  Respondents:  1. 


Average  Burden  per  Response:  24 
minutes. 

Frequency:  TrieniaUy. 
SUPPLEMENTARY  information: 
Smnniary  irflaformatioa  CoilectioB 

Respondents  are  Department  of 
Defense  civilian  emplojrees  and  their 
families  living  in  areas  served  by  the 
Stars  and  Stripes  newspapen.  As  the 
last  similar  survey  was  conducted  in 
1990,  no  currentinformation  exists  on  - 
the  Stars  and  Stripes  readership.  In 
order  to  serve  efiectively  its  audience 
the  Stars  and  Stripes  nelMis  currant 
information  on  reader  demographics, 
preCsrences,  opinions  and  purchasing 
habits.  This  infonnation  will  assist  in 
evaluating  current  policies  and 
practices,  provide  guidance  on  potential 
changes  in  current  activities,  and  guide 
future  activities  in  the  areas  of 
circulation  and  advertising. 

Dated:  May  2. 1997. 
LM-Bjasm, 

Aherjtate  OSU  Feaei  ui  nef^ster  ijaisno 
Officer,  Depaitntait  ofD^aue. 
[FR  Doc  97-11931  Filed  5-7-97;  8:45  anU 
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DEPARTMENT  OF  DEFENSE 
Offlea  ef  the  i 


cswDHsnnieni  in  me 
RHnne  vume  uinveieiiy 

ACTION:  Notice. 


Boai<rt  of  VtaNofSi 


SUMMARY:  Tlie  Board  of  Visiton.  Marine 
Corps  Univosify  has  been  established 
pursuant  to  Section  7102.  Tide  10 
IJ.S.C.  and  in  accordance  with  the 
provisions  of  Pub.  L.  92-463,  die 
"Federal  Advisory  Committee  Act" 

The  Board  provides  advice  and 
recommendations  to  die  Commanding 
General,  Marine  Corps  Combat 
Development  Commianri.  Commandant 
of  the  Marine  Corps,  and  Secretary  of 
the  Navy  on  the  broad  framework  ot 
institutional  policies  needed  to  enable 
the  Univenify  to  meet  all  requirements 
of  the  SoutlMsn  Association  of  Collegn 
and  Schools,  to  include:  Academic  and 
admmistntive  policies;  curriculum;  the 
University's  Professional  Military 
Educaticm  program;  and.  the  sustaining 
of  high  academic  standards  and  cost 
efiisctive  operations; 

The  Board  will  be  composed  of 
approximately  15  memben  from  the 
field  of  education,  from  both  the  private 
sector  and  governmenL  Efforts  wUl  be 
made  to  ensure  that  thoe  is  a  fairiy 
balanced  membership  in  terms  of  the 
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functions  to  be  performed  and  the 
interest  groups  represented. 

For  further  information  regarding  the 
Board  of  Visitors,  contact:  Dr.  Keith 
Fleming,  Office  of  the  President.  Marine 
Corps  University,  at  (703)  784-4037. 

Dated:  May  2. 1997. 
L.M.  Bjnum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  97-11932  Filed  5-7-97.  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary 

Joint  Service  Committee  on  Military 
Justice:  Pubiic  Meeting 

AGENCY:  Joint  Service  Committee  on 

Military  Justice  QSC). 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
1997  annual  public  meeting  of  the  JSC. 
This  notice  also  describes  the  functions 
of  the  JSC. 

Dates  and  Times:  Thursday.  July  10, 
1997.  at  10:00  a.m. 

Address:  Conference  Room,  Suite 
404B.  U.S.  Army  Legal  Services  Agency 
Litigation  Center,  901  North  Stuart 
Street.  Arlington.  VA  22303-1837. 

Function:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 
The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17.  May  8. 1996.  The  function  of 
the  JSC  is  to  improve  military  justice 
through  preparation  and  evaluation  of 
proposed  amendments  and  changes  to 
the  Uniform  Code  of  Military  Justice 
and  the  Manual  for  Courts-Martial. 

Agenda:  The  JSC  will  receive  public 
comment  concerning  its  1997  draft 
review  of  the  Manual  for  Courts-Martial 
as  published  on  May  6, 1997. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17.  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  QSC)  on  Military  Justice." 
May  8,  1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 
FOR  FURTHER  MFORMATION  CONTACT: 
LTC  Paul  P.  Holden,  Jr.,  U.S.  Army. 
Office  of  the  Judge  Advocate  General. 
Criminal  Law  Division.  2200  Army 
Pentagon.  Washington.  DC,  20310-2200, 
703-695-1891:  Fax  703-693-5086. 


Dated:  May  2. 1997. 
L.M.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-11934  Filed  5-7-97;  8:45  am] 
BNJJNQCOOE  5000  0<  M 

DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
National  Defense  Panel  Meeting 

AGENCY:  DoD.  National  Defense  Panel. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  May  12  and  13. 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  Public  Law 
No.  92-463,  as  amended  [5  U.S.C.  App. 
n,  (1982)1,  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(c)(l)(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public 
from  0830-1700.  May  12  and  13. 1997 
in  order  for  the  Panel  to  discuss 
classified  material. 
DATES:  May  12  and  13. 1997. 
ADORESSES:  Suite  624. 1931  Jefferson 
Davis  Hwy.  Arlington.  VA. 
SUPPI^MBITARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14,  1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996.  Public  Uw  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  IDefense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 

PropoMd  Schedule  and  Agenda 

The  National  Defense  Panel  will  meet 
in  closed  session  from  0830-1700  on 
May  12  and  13, 1997.  The  meeting  will 
be  held  at  Suite  624, 1931  Jefferson 
Davis  Highway,  Arlington,  VA.  During 
the  closed  sessions  the  Panel  will 
discuss  the  response  to  the  Secretary  of 
Defense's  Quadrennial  Defense  Review 
(QDR)  (to  include  classified  portions  of 
the  QDR).  The  NDP  staff  will  provide 
presentations  that  will  be  used  by  the 
panel  to  formulate  recommendations  in 
the  areas  of  the  QDR  required  by  the 
implementing  legislation.  This  notice  is 
late  due  to  die  fact  that  this  meeting  was 
scheduled  during  the  28  and  29  April 
1997  meeting.  The  National  Defense 
Panel  decidmi  that  this  meeting  is 


required  to  accomplish  the  National 
Defense  Panel's  assigned  mission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 

Dated:  May  2, 1997. 
L.M.  Byiiuiu, 

Alternate  OSD  Federal  Register  Liaison 
Ofpcer,  Department  of  Defense. 
IFR  Doc  97-11933  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  tfie  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Small  Business  Innovation 
Research  Program  Office. 

action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Small  Business  Iimovation  Research 
announces  the  proposed  revision  of  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuvcy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
conunents  received  by  July  7.  1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Small  Business  Innovation  Research 
Program  Office.  HQ  AFMC/STXP. 
ATTN:  R.  Jill  Dickman,  4375  Chidlaw 
Rd,  Ste  6,  Wright-Patterson  AFB.  OH 
45433-5006. 

FOR  FURTHER  MFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collections  instruments, 
please  write  to  the  above  address,  or  call 
the  Small  Business  Innovation  Research 
Program  Office  at  1-800-222-0336. 
Title,  Associated,  Form  and  OMB 
Number:  Survey  of  Air  Force  Small 
Business  Innovation  Research  (SBIR) 


Contract  Awardees,  No  Fonn  required. 
OMB  No.  0701-0117. 

Needs  and  Uses:  This  information 
collection  is  a  survey  on  noteworthy 
Small  Business  Innovation  Research 
(SBIR)  accomplishments  and 
commercialization  of  small  business 
research  and  development  It  is  used  to 
evaluate  the  success  of  the  program  in 
nmoring  the  objectives  of  this  public  law 
and  to  publicize  successful  SBIR 
research  and  development  (R&D)  to 
potential  purchasers. 

Affected  Public:  Businesses  or  other 
for-profit;  small  businesses  or 
organizations. 

Annual  Burden  Hours:  3.4. 

Number  of  Respondents:  17. 

Responses  per  Respondent:  1. 

Avenige  Burden  per  Response:  12 
min. 


Frequency:  Biennially. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  small  business 
companies  who  are  awarded  SBIR 
dollars  to  perform  needed  Air  Force 
technologies.  This  survey  is  backgroimd 
for  a  metric  which  indicates  to  the  SBIR 
Program  Manager  the  companies  who 
have  commercialized  as  a  result  of  their 
Phase  n  awards. 
Carolyii  A.  Lnnsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  97-11995  Filed  5-7-97;  8:45  am) 
MLUNQ  CODE  301»-ei-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Lean  Sustainment  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  at  Hurlburt  Field.  FL  on  June  9- 
12. 1997.  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Lean  Sustainment 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scioitific  Advisory  Board    ^ 
Secretariat  at  (703)  6g7-«404. 
CaniljrB  A.  LnHficd, 
Air  Force  Federal  Register  Uaison  C^cer. 
(FR  Doc.  97-12010  FUed  5-7-97;  8:45  am] 


DEPARTMENT  OF  DEFBISE 

Department  of  tlie  Air  Fdroe 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Operational  Context  and 
Training  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  St  Louis, 
MO  on  June  16, 1997,  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Operational  Context  and  Traiidne. 

llie  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5,  United  States  Code, 
specifically  sut^Mragraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  LonaiBrd, 
Air  Force  Federal  Regist»  Liaison  Officer. 
(FR  Doc  97-12011  Piled  5-7-97;  8:45  am) 
aauNQ  oooE  3»ie-oi-p 


DEPARTMENT  OF  DEFENSE 

Departonent  of  ttw  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Chair  Panel 
Meeting  of  the  Air  Expeditionary  Forces 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  at  McDonnell  Douglas, 
St  Louis,  MO  on  June  17, 1997,  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on  Air 
Expeditionary  Forces. 

"rhe  meetii^  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lnnffonl, 
Air  Force  Federal  Reffster  Uaison  Officer. 
[FR  Doc.  97-12012  Filed  5-7-97;  8:45  am] 
aaiMQ  OOOE  atio-»i-p 


DEPARTMB«T  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
MeetHtg 

The  1997  Summer  Study  Pafiel 
Meeting  on  Lean  Sustainment  of  the  HQ 


USAF  Scientific  Advisory  Board  will 
meet  at  Scott  Air  Force  Base,  IL  on  June 
18-19, 1997,  from  8M)  HJa.  to^KK)  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Lean  Sustainment 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  infionnation,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  1  naifard. 
Air  Face  Federal  RegiMterUaimm  Officv. 
(FR  Doc  97-12013  Filed  5-7-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Foroa 
HQ  USAF  Scientific  Advisory  Board 


The  Global  Air  Navigation  System 
Panel  Chairs,  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  on  June  18- 
19, 1997.  at  Peterson  Air  Force  Base. 
Colorado  Springs,  CO  from  8:00  ajn.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study  on  Global  Air  Navigation 
System. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  S52b 
of  Tide  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
CarolyB  A.  LuofiDnl, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-12014  Filed  5-7-«7;  8:45  am] 
iMJJNQ  oooc  ]Sie-«1-# 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 
HQ  USAF  Scientific  Advisory  Board 


The  1997  Summer  Study  Panel 
Meeting  on  Lean  Sustainment  of  the  HQ 
USAF  Scientific  Advisory  Board  wall 
meet  at  the  Rand  Corporation,  Los 
Angeles,  CA  on  June  24-25, 1997,  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Siunmer  Study  topic  on 
Lean  Sustainment 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-6404. 
Caioljii  A.  LnnsfiDrd, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-12015  Filed  S-7-97;  8:45  am) 
MUMQ  COM  »10-»1-P 

DEPARTMENT  OF  DEFENSE 

DefMrtment  Of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice  * 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  add  one  record  system  to  its 
inventory  of  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  action  will  be  effiective 
without  further  notice  on  June  9, 1997, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  MFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Navy's  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  April  24,  1997,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  ResponsibiUties 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20, 1996,  61  FR  6427). 


Dated:  May  2. 1997. 
L.M.  BynuB, 

Ahemate  OSD  Federal  Refpster  Liaison 
Officer,  Department  of  Defense. 

N01 650-1 

SYSTEM  NAME: 

Awards  Information  Management 
System  and  Records. 

SVSTBI  location: 

Database  location:  Naval  Computer 
Telecommunications  Station, 
Washington  Navy  Yard,  Washington,  DC 
20374-1435. 

User  locations:  Chief  of  Naval 
Operations  (N09B33).  2000  Navy 
Pentagon.  Washington.  DC  20350-2000: 

Secretary  of  the  Navy  Administrative 
Office,  1000  Navy  Pentagon. 
Washington.  DC  20350-1000; 

Chief  of  Naval  Personnel  (Per8-324}, 
Biueau  of  Naval  Personnel,  2  Navy 
Annex,  Washington.  DC  20370-5001; 

Commandant  of  the  Marine  Corps, 
Headquarters,  U.S.  Marince  Corps 
(MHM).  2  Navy  Annex,  Washington.  DC 
20380-0001; 

National  Personnel  Records  Center, 
9700  Page  Avenue.  St.  Louis.  MO 
63132-5100  and  Fleet  Commanders  in 
Chief  and  Type  Commanders.  Official 
mailing  addresses  for  the  Fleet 
Commanders  in  Chief  and  Type 
Commanders  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEQORKS  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTBl: 

All  U.S.  military  recipients  (includes 
U.S.  Coast  Guard)  of  Navy  personal 
awards. 

CATEOOHES  OF  RECOROS  M  THE  SYSTEM: 

The  Awards  Information  Management 
System  (AIMS):  Contains  electronic 
records  of  individual  personal  awards 
for  1967  and  continuing  and  unit 
awards  for  1941  and  continuing  that  are 
maintained  by  the  Board  of  Decorations 
and  Medals  (BDM).  Data  includes 
information  extracted  from  OPNAV 
Form  1650/3,  Personal  Award 
Recommendation,  such  as  name.  Social 
Security  Number,  type  of  award, 
approval  authority,  recommended 
award,  approved  award,  meritorious 
start  and  end  dates,  service  status  of 
recipient,  originator  of  the 
recommendation,  designator.  Unit 
Identification  Code,  officer  or  enlisted, 
service  component,  rate/rating,  pay 
grade,  number  of  award  recommended, 
assigned  billet  of  individual,  campaign 
designation,  classified  or  imclassified 
designated  award,  date  of 
recommendation,  award  approved  date, 
approved  award,  chain  of  command 


data,  extraordinary  heroism 
determination,  letter  type,  board  serial 
number,  pertinent  &cts.  date  forwarded 
to  Secretary  of  the  Navy  (SECNAV), 
Board's  recommendation,  participating 
command  field,  Board  meeting  data, 
receipt  date  by  Board  of  Decorations  and 
Medals,  name  of  unit,  name  of  ship.  etc. 
Master  Record  of  Awards  to  Navy  and 
Marine  Corps  personnel  maintained  by 
the  Board  of  Decorations  and  Medals: 
File  includes  awards  approved  by 
SECNAV  and  those  authorized  for 
approval  by  subordinate  commanders. 
Record  includes  service  member's 
name,  service  number/Social  Security 
Number,  award  recommended,  award 
approved,  and  a  narrative  sxunmary  of 
the  SECNAV  approved  citation.  A 
second  section  of  the  file  contains 
activities  awarded  Unit  Awards  and  the 
dates  of  eligibility. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  9397  (SSN);  Secretary 
of  the  Navy  Instruction  1650.1F,  Navy 
and  Marine  Corps  Awards  Manual. 

PURP08E(S): 

To  maintain  records  of  military 
personal  awards  and  luiit  awards. 

ROUTINE  USES  OF  RECOROS  MAMTAMEO  M  THE 
SYSTEM,  INCLUOmQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
I>oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVmO,  ACCESSMQ,  RETAMMO,  ANO 
DtSPOSMG  OF  RECOROS  Wt  THE  SYSTEM: 

STORAGE: 

Computerized  data  base;  microfiche; 
and  paper  records. 

RETRiEVABILrrY: 

Social  Security  Number  and 
individual  or  unit  name. 

SAFEGUARDS: 

Automated  data  base  requires 
authorized  access;  password  protected; 
some  user  sites  only  have  read 
capability;  designated  user  capability 
regarding  add/delete/change  functions. 
Paper  and  microfiche  records  are  under 
the  control  of  authorized  personnel 
during  working  hours  and  the  office 
space  in  which  records  are  located  is 
locked  outside  official  working  hoius. 


RETBinON  AND  disposal: 

Permanent  A  duplicate  copy  of  the 
active  file  is  provided  to  the  National 
Archives  and  Records  Administration. 
History  files  for  the  years  1967  to  1989 
have  been  transferred  to  NARA. 

SYSTBi  MANAGER(S)  AND  A00RE88: 

Chief  of  Naval  Operations  (Ne9B33/ 
BDM),  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 

NOT1FICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  Chief  of 
Naval  Operations  (N09B33/BDM),  2000 
Navy  Pentagon,  Washington,  DC  20350- 
2000. 

Request  should  include  fiill  name, 
Social  Security  Number,  award  time- 
frame, and  service  component 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Operations  (N09B33/BDM),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

Request  should  include  full  name, 
Social  Security  Number,  award  time- 
frame, and  service  component 

CONTESTING  RECORD  PROCBXIRES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORES: 

OPNAV  Form  1650/3,  Personal 
Award  Recommendation  Form,  general 
orders,  award  letter  1650. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  97-11936  Filed  5-7-97;  8:45  am] 
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DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  IMrector.  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


tMTES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  7, 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  STORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMBfTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  E>irector. 
Information  Resources  Management 
Ckoup  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  May  2. 1997. 

Gloria  Pariccr, 

Director,  Infonnation  Resources  Marwgement 
Group. 

OflBce  of  Postsecondary  Education 

Title:  Evaluation  Form  for  the 
Fulbright-Hays  Seminars  Abroad ' 
Program. 
'  Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  125. 
Burden  Hours:  94. 

Abstract:  The  form  is  to  be  used  by 
participants  imder  the  Fulbright-Ha]r8 
Seminars  Abroad  program  to  evaluate 
the  substance  and  quality  of  the 
seminars  and  the  administrative 
capability  of  the  participating  overseas 
agencies. 

Office  of  Special  Edacatimi  and 
RehabilitatiYe  Senrioea 

Type  of  Review:  Extension. 

Title:  Written  Request  for  Assistance 
or  AppUcation  for  Client  Assistance 
Program. 

Frequency:  3-year  cyde  for  State 
Assurances  or  plan  for  CAP  formula 
grant 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 
Burden  Hours:  9. 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended, 
to  assist  vocational  rehabilitation  and 
client  applicants  in  their  relationships 
with  projects,  programs,  and  facilities  ^ 
authorized  by  the  Rehabilitation  Act  of 
1973.  as  amended. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  1999  National  Study  of 
Postsecondary  Faculty  (NSOPF— 99): 
List  Collection  Procedures  and 
Institution  Questionnaire. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1,550. 
Burden  Hours:  2,306. 

Abstract:  The  third  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
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informatioa  about  facility  in 
postsecondary  institutions  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
infonnation  about  foculty  and 
instructional  staff  in  two  ways — 
allowing  comparisons  to  be  made  over 
time  and  examining  critical  issues 
surrounding  foculty  that  have  developed 
since  the  first  two  studies.  This 
clearance  request  covers  field  test  and   . 
full  scale  activities  for  the  first  phase  of 
the  study — collection  of  lists  of  current 
faculty  and  instructors  firom  sampled 
postsecondary  institutions  and  a 
questionnaire  to  be  filled  by  institution 
administrative  officials  to  provide 
information  about  the  context  of  the 
institution,  such  as  hiring  and 
promotion  practices,  pohcies  on 
benefits,  teniu^,  worUoad  and  salary, 
etc.  A  second  clearance  request  will  be 
submitted  shortly  covering  the  faculty 
siuvey  materials. 

IFR  Doc  97-11955  Filed  5-7-97: 8:45  am] 
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Algonquin  states  that  copies  of  the 
filing  were  served  on  all  fiirm  customers 
of  Algonquin  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell. 
SecnUuy. 
(FR  Doc.  97-12038  Filed  5-7-«7:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fwtoral  EiMrgy  Regulatory 
CofiMiission 

[DodBM  Na  RP97-a60-0001 

Algonquin  Gas  Transmission 
Company;  Notica  of  Propoaad 
Ctiangaa  in  FERC  Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  May 
31, 1997: 

Thirtieth  Revised  Sheet  No.  20A 
Original  Sheet  No.  98J 

Algonquin  states  that  the  filing  is 
submitted  pursuant  to  Section  37.1(f), 
Transition  Costs  Relating  to  Retained 
Capacity,  of  the  General  Terms  and 
Conditions  of  Algonquin's  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.  1. 

Algonquin  states  that  the  purpose  of 
the  filing  is  to  Qow  through  upstream 
transition  costs  of  $9,009.50  to  be  billed 
to  Algonquin  by  Texas  Eastern 
Transmission  Corporation.  Algonquin 
states  that  the  upstream  transition  costs 
to  he  recovered  pursuant  to  this  filing 
are  allocated  to  Algonquin's  customers 
in  accordance  with  Section  37.1(f)  of  the 
General  Terms  and  Conditions  of 
Algonquin's  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1. 


to  Rate  Schedule  FTS-2,  so  as  to  recover 
the  remaining  ten  percent  (10%).  ANR 
advises  that  die  proposed  charges  wovdd 
increase  its  PD  surcharge  from  $0,157  to 
$0,182. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rides 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 

IFR  Doc.  97-12035  Filed  5-7-97:  8:45  am) 
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DEPARTIMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission 

[Docket  Na  RP97-347-0001 

ANR  Pipollna  Company;  Notice  of 
Propoaad  Ctiangas  in  FERC  Gaa  Tariff 

K4ay  2, 1997. 

Take  notice  that  on  April  30, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  May  1, 1997: 

First  Revised  Twenty-first  Revised  Sheet  No. 

8 
Twenty-fouith  Revised  Sheet  No.  9 
Twenty-third  Revised  Sheet  No.  13 
Twenty-fouith  Revised  Sheet  No.  16 
Twenty-eighth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  commence 
recovery  of  approximately  $2.6  million 
of  additional  pricing  diffierential  (PD) 
and  carrying  costs  that  have  been 
incurred  by  ANR  during  the  period 
December  1, 1996  Uirou^  February  28, 
1997  as  a  result  of  the  implementation 
of  Order  Nos.  636,  et  seq.  ANR  proposes 
a  reservation  fee  surcharge  appUcable  to 
its  Part  284  firm  transportation 
customers  to  recover  ninety  percent 
(90%)  of  the  PD  costs,  and  an 
adjustment  to  the  TnaTrimiini  bese  tariff 
rates  applicable  to  Rate  Schedule  ITS 
and  overrun  service  rendered  pursuant 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
Commission 

[Dodtel  Na  RP97-348-00(q 

CNG  Transmission  Corporation;  Notica 
of  Section  4  Rling 

May  2. 1997. 

Take  notice  that  on  April  30, 1997. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing,  pursuant  to  Section 
4  of  the  Natural  Out  Act,  a  notice  of 
termination  of  service  on  pipeline 
facilities  which  CNG  will  abandon  by 
sale  to  American  Refining  May  30, 1997, 
efiiective  thirty  days  from  the  date  of 
filing.  CNG  states  that  no  contract  for 
transportation  of  service  with  CNG  will 
be  terminated  because  delivery  of  gas 
will  occur  further  donvnstream  of  the 
current  delivery  points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accortlance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Any  person  wishing  to 
become  party  must  file  a  motion  to 
intervene.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  Mdth  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-12036  Filed  5-7-97:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
Commission 

[Dodtet  No.  RP97-349-000I 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Cliangas  in  FERC  Gas 
Tariff  and  Report  of  Refunds 

May  2, 1997. 

Take  notice  that  on  April  30, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  sheets,  with  an  effective 
date  of  June  1, 1997: 

Sheet  No.  38 

First  Revised  Sheet  Nos.  320-328 

Sheet  No.  329 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  its  tariff  to  reflect  the 
collection  of  known  direct  and  indirect 
take-or-pay  costs  under  Sheet  Nos.  38 
through  55  of  CNG's  FERC  Gas  Tariff. 
CNG  also  submits  its  report  of  refunds 
attributable  to  the  reconciliation  of 
cumulative  direct  and  indirect  take-or- 
pay  charges,  which  have  been  collected 
from  CNG's  customers  in  accordance 
with  the  Commission-approved 
Stipulation  and  Agreement  in  Docket 
Nos.  RP88-217-000,  et  al.  On  March  31, 
1997,  CNG  states  that  it  refunded  to  its 
customers  an  aggregate  amount  of 
$1,628,933. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  affected  customers  emd 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  R^ulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoisD.CaalieU, 

Secretaiy. 

IFR  Doc.  97-12037  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  f^ulatory 
Commission 

P>ocket  Na  RP97-62-009) 

Columliia  Gulf  Transmission 
Company;  Notice  of  Propoaad 
Chariges  in  FERC  Gas  Tariff 

May  2, 1997. 

Take  notice  that  on  April  29, 1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gidf)  filed  a  motion  to  place 
its  suspended  rates  and  tariff  sheets  into 
effect  on  May  1, 1997,  and  tendered  for 
filing  the  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  listed  on  Appendix  A, 
attached  to  the  filing.  The  revised  tariff 
sheets  bear  an  issue  date  of  April  29, 
1997,  and  a  proposed  effective  date  of 
May  1, 1997. 

Columbia  Gulf  states  that  the  revised 
filing  is  being  made  in  accordance  with 
the  Commission's  suspension  order 
issued  November  27, 1996,  in  this 
proceeding  and  Section  154.206  of  the 
Commission's  Regulations  (18  CFR 
Section  154.206).  The  rates  on  the 
Appendix  A  tariff  sheets  reflect  the 
changes  required  by  the  suspension 
order. 

Columbia  Gulf  states  that  it  is  also 
moving  into  effect  the  non-rate  tariff 
sheets  identified  separately  on 
Appendix  B,  attached  to  the  filing, 
which  were  accepted  and  suspended" 
effective  May  1, 1997.  The  filing  is 
explained  in  greater  detail  in  the 
transmittal  l^er  accompanying  the 
filing. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  Columbia 
Gulfs  firm  customers  and  inteiruptible 
customers,  affected  state  regulatory 
commissions,  and  to  each  of  the  parties 
set  forth  on  the  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action-to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia  Gulfs  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
Lois  D.  CaalieU, 
Secretaiy. 

(FR  Doc.  97-12029  FUed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  ftagulatory 
Commlasion 

[Docket  No.  CP97-350-000] 

Copano  Raid  Sarvicas/  Copano  Bay, 
L.P.;  Notica  of  Petition  for  Declaratory 
Order 

May  2. 1997. 

Take  notice  that  on  April  17, 1997, 
Copano  Field  Services/Copano  Bay,  LP. 
(Copano).  1300  Post  Oak  Boulevard, 
Suite  1750,  Houston,  Texas  77056,  filed 
a  petition  for  declaratory  order  in 
Docket  No.  CP97-350-000.  requesting 
that  when  Copano  acquires  the  F.ncin«l 
Channel  Lateral  Facilities,  which  are 
certain  pipeline  and  measuring  fecilities 
with  appurtenances  located  in  San 
Patricio,  and  Nueces  Counties,  Texas, 
from  Florida  Gas  Transmission 
Company  (PGT),  that  the  Commission 
declare  that  the  fecilities  are  gathering 
fecilities  exempt  from  the  Commission's 
R^ulations  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
frilly  set  forth  in  the  petition  which  is 
on  file  Mdth  the  Commission  and  open 
to  public  inspection. 

Copano  states  that  it  currenUy  renders 
non-jurisdictional  gathering  services 
through  its  Copano  Bay  System  located 
adjacent  to  the  Fnpjniil  Channel  Lateral 
Facilities  to  be  acquired  from  FGT.  It  is 
further  stated  that  the  Encinal  Channel 
Lateral  FaciUties  will  be  operated 
independentiy  from  its  existing 
gathering  systems,  although  the 
fecilities  may  be  integrated  in  the  future. 
Copano  indicates  that  it  anticipates 
attaching  additional  supplies  to  the 
Encinal  Channel  Latend  Facilities. 

Copano  relates  that  it  will,  effective 
on  the  date  of  transfer,  assume  all  future 
operational  and  commercial 
responsibilities  and  maintenance 
obligations  for  the  Encinal  Channel 
Lateral  Facilities.  Copano  further 
indicates  that  it  expcKrts  to  negotiate 
acceptable  gathering  agreements  with 
any  shipper  using  the  KTirinal  Channel 
Lateral  FaciUties. 
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Copano  states  its  belief  that  the 
Encinal  Channel  Lateral  Facilities  meet 
the  criteria  of  "gathering  facilities" 
under  Section  1(b)  of  the  NGA  as 
interpreted  by  the  Commission  under 
the  "modified  primary  function"  test,  as 
set  forth  in  Amerada  Hess  Corporation, 
et  aL.  as  amended.  52  FERC  \  61,268 
(1990). 

It  is  asserted  that  the  Encinal  Channel 
Lateral  Facilities  are  well  within  the 
range  of  systems  the  Commission  has 
determined  to  be  gathering  because  the 
bcilities  consist  of  telativety  short, 
small-diameter  pipe  configured  in  a 
web-like  arrangement:  there  is  a  typical 
backbone-type  arrangement  which 
collects  gas  from  many  wells  for 
delivery  to  the  FGT  mainline;  there  are 
no  compressors  or  processing  plants 
located  on  the  Encinal  Channel  Lateral 
Facilities;  and  the  facilities  operate 
based  on  wellhead  pressures  for 
delivery  to  FGTs  mainline. 

Copano  also  states  its  belief  that  its 
acquisition  of  the  Flnrinal  Channel 
Lateral  Facilities  for  use  as  non- 
jurisdictional  gathering  will  bring 
increased  use  of  the  Encinal  Channel 
Lateral  Facilities  for  the  benefit  of 
consumers  served  by  means  of  the  FGT 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  May  23, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C  20428,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LotoaCaahdl, 
Secnbuy. 

(PR  Doc  97-11988  FU«d  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FWtarai  EfMryy  R«gulatory 
Commission 

[DockM  Na  CP97-382-OO0I 


RorMs  Qas  Transmission  Compsny; 
NottcsofAppileallon 

May  2, 1997. 

Take  notice  that  on  April  21, 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP- 
362-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  for 
pwmission  and  approval  to  abandon,  by 
sale  to  Copano  Field  Services  Copano 
Bay,  L.P.,  a  Texas  Limited  Partnership 
(Copano),  certain  natural  gas  supply 
laterals  and  related  appurtenant 
facilities  located  in  the  counties  of 
Nueces  and  San  Patricio,  Texas,  all  as 
more  fully  set  forth  in  FGT's  applicaticm 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

FGT  states  that  it  has  agreed  to  sell 
Copano  the  17.5  mile  12-inch  Encinal 
Channel  Lateral;  the  0.3  mile  4-inch 
Shell  East  White  Point  Lateral;  the  2.7 
mile  4-inch  Nueces  Bay  Lateral;  the  0.2 
mile  4-inch  Phillips  East  White  Point 
Lateral;  the  2.1  mile  3-inch  Angelita 
Lateral;  and  all  related  appurtenant 
facilities.  In  addition,  FGT  states  that  it 
seeks  Conmiission  permission  to 
transfer  by  sale  to  Copano  the  0.3  mile 
4.iiich  niillips  SpracUey  Lateral  which 
FGT  states  wras  abandoned  in  place 
pursuant  to  an  order  issued  by  the 
Commission  on  May  5, 1983,  in  Docket 
No.  CP83-80-000. 

It  is  further  stated  that  the 
abandcmment  and  sale  proposed  herein 
will  not  impair  any  current  services  nor 
will  it  disadvantage  any  existing 
customer  of  FGT.  FGT  indicates  that  the 
proposed  abandonment  and  sale  of  the 
subject  facilities  will  save  FGT 
approximately  $10,500  per  year  in 
o{>erating  and  maintenance  costs. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  23, 
1997.  file  %vith  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Proceduire  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 


party  in  any  hearing  therein  must  file  a 
motion  to  intwvene  in  accordance  with  ■ 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confarred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  moU 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  ^mndonmrat 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
LotoD-CMhall. 
Secntaiy. 

(FR  Doc.  97-11986  Filed  S-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fodsral  Ensfyy  Rsguiatory 
Commission 

[DocHM  Na  ar97-22-«xq 

Qrssi  Lakss  Gas  Transmission  Lbnllsd 
Partnsrship;  Nollcs  of  RHng 

May  2, 1997. 

Take  notice  that  on  April  30, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  lakes)  tendered  for 
filing  the  following  tariff  sheets, 
proposed  to  become  effective  January  1. 
1997: 

Second  Revised  Volume  No.  1 
Second  ReviMd  Sheet  No.  3 
First  Revised  Sheet  Na  3A 
First  Revised  Sheet  No.  38 
Pint  Revised  Sheet  No.  3C 

Great  Lakes  states  that  the  tariff  sheets 
listed  above  are  being  filed  to  revise  the 
system  and  zone  maps  included  in  Great 
Lakes'  tariff  pursuant  to  §  154.106(c)  of 
the  Commission's  regulations.  The 
revisions  to  the  maps  reflect  the 
addition  of  several  metw  stations  on 
Great  Lakes'  system  as  well  as  the 
construction  of  two  loop  sections. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
Section  385.211  of  theConuniaaion's 
Rules  and  Regulations.  All  such  motions 
or  protesta  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protesta  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanta  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
LotoD-CasMl, 
Secntary. 

[FR  Doc.  97-12026  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fsdsral  Ensrgy  Rsguiatory 
Commission 

Pockat  Na  RPt7-a61-000I 

Kodi  Galsway  Pipsiins  Company; 
Nollos  of  Propossd  Changss  In  FERC 
GasTartIf 

May  2, 1997. 

Take  notice  that  on  April  30, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  ita 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheeta,  to 
become  effective  Jtme  1, 1997: 

Second  Revised  Sheet  No.  1902 
Fifth  Revised  Sheet  No.  1906 
Fifth  Revised  Sheet  No.  2707 
First  Revised  Sheet  No.  2708 
Original  Sheet  No.  2709 

Koch  states  that  it  is  filing  is 
submitted  as  an  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act.  15 
U.S.C  §  717c  (1988),  and  Part  154  of  the 
Rules  and  Regulations  of  the  Federal 
Energy  R^^ulatory  Commission. 

Koch  states  that  it  files  the  above  tariff 
sheeta  to  provide  certain  options  to  the 
procedure  for  assessing  the 
Unauthorized  Gas  penalty  on  ita 
shippers. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  affected 
customer,  state  commission,  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commiasion's  Rules  and  Regulations. 


All  such  motions  or  protesta  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protesta 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
D. 


Sscrataiy. 

[FR  Doc.  97-12039  Filed  5-7-97;  8:45  am] 
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[Dodwl  Na  CP97-a9»-000] 

National  FusI  Qas  Supply  Corporation; 
Notics  of  Application  to  Abandon 
Fadlltissand  Pstitlon  for  Dsciaraiory 
omsr 

May  2, 1997. 

Take  notice  that  on  April  21, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  and  Lobo 
Energy,  Inc.  (Lobo),  3333  East  Florida 
Avenue,  No.  6,  Denver,  Colorado  80210, 
filed  an  application  in  Docket  No. 
CP97-359-000.  In  the  application. 
National  Fuel  requesta  pomission  and 
approval,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  to  abandon/sell  a 
certificated  gathering  line  (Line  N-50,  in 
Erie  County,  New  York)  to  Lobo,  and 
Lobo  requesta  a  declaratory  order  from 

the  Commission  Hiarlaiining 

jurisdiction  over  the  Line  f<^50  facilities 
after  it  acquires  them,  all  as  more  fiilly 
set  forth  in  the  application,  which  ii  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  Line  N-50  facilities  to  be  sold  to 
Lobo  include  Line  N-50  (approximately 
6,086  feet  of  2-iiich  and  4-inch 
pipeline),  one  uncertificated  metering 
and  reguUting  station  (designated  EM- 
MS-93-XX),  and  the  applicable  rights- 
of-way,  easementa,  permita,  and 
property  interesta  related  thereto. 
According  to  National  Fuel  and  Lobo, 
Line  N-50  is  a  dead-end  system  with 
five  (5)  production  wells  attached  to  it, 
that  operates  at  a  pressure  of  60  psig, 
without  compression  or  gas  processing 
facilities. 

National  Fuel  further  states  that  Line 
N-50  was  constructed  under  budget 
authorization  granted  to  National  Fuel 
on  July  6. 1978  in' Docket  No.  CP78-297, 


and  that  it  has  agreed  to  sell  the  Line  N- 
50  facilities  to  Lobo  for  $1,000. 

Lobo  requesta  the  Commission  to 
determine  that,  subsequent  to  their 
transfer  to  Lobo.  the  Line  N-50  facilities 
will  not  be  subject  to  the  Commission's 
jurisdiction.  Lobo  states  that  the 
Commission  should  find  that  the 
primary  function  of  the  Line  N-50 
facilities  is  gathering,  given  the 
characteristics  of  the  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  23, 
1997.  file  with  the  Federal  Eoecgy 
Regulatory  Commission,  Washington. 
D.C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirementa  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Ragulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protesta  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestanta  party  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regufatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commissicm's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  ita  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  ita  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  ita  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  wrill  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  National  Fuel  and  Lobo 
to  appear  or  be  represented  at  the 
hearing.  ' 

Lois  D.  CasheO. 
Secretary. 

[FR  Doc.  97-11987  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialory 
Commiselon 

[DodBM  No.  RP97-22-006] 

Norttiem  Border  Pipeline  Company; 
Notice  of  Proposed  Ctianges  hi  FERC 
Qas  Tariff 

May  Z.  1997. 

Take  notice  that  on  April  16, 1997. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  I^ERC  Gas  Tariff,  Fust 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  become  effective  April  1 . 
1997: 
Ninth  Rsvisad  Sheet  Number  156 

Northern  Border  states  that  the 
proposed  tariff  change  is  being  filed  to 
correct  an  inadvertent  error  in  the 
Maximum  Rate  shown  on  Sheet  Number 
156  in  its  tariff  filing  in  Docket  No. 
RP97-22-003  as  approved  by 
Commission  order  dated  March  26, 
1997. 

Northern  Border  states  that  the 
proposed  change  does  not  result  in  a 
change  in  Northern  Border's  total 
revenue  requirement 

Northern  Border  states  that  copies  of 
the  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  Cssholl, 
Secntaiy. 
IFR  Doc  97-12028  FUed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMl  Na  RPf7-27S-00?| 

Nofthsm  Natural  Gas  Company;  Notice 
ofCompHanoeFHIng 

May  2. 1997. 

Take  notice  that  on  April  29. 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  the 
following  tariff  sheets  efiiective  on  April 
4, 1997: 
Fifth  BevlMd  VofauM  No.  1 

Substitute  Pint  Revised  Sheet  No.  300 
Original  Sieet  No.  301 

Northern  states  that  this  filing  is  made 
in  compliance  with  the  Commission's 
Order  issued  April  3, 1997  in  Docket 
No.  RP97-275-000. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filod  in  accordance  %vith  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestants  a  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  wfith  the 
Commission  and  are  available  for 
inspection. 
LoisD-CasMl. 
Secretary. 

[FR  Doc.  97-12031  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dochal  Na  ES96-1»-00qi 

Rochestsr  Gaa  and  Electric 
Corporation;  Notice  of  FUing 

May  2. 1997. 

Take  notice  that  on  April  29, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  letter  with  the  Federal 
Energy  Regulatory  Commission 
requesting  that  the  order  issued  on  April 
17. 1996,  by  the  Commission  on 
delegated  authority,  be  amended  to 


authorize  RG&E  to  issue  securities  in  an 
amount  up  to  $200  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Praptice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  14, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretaiy. 

[FR  Doc.  97-12025  FUed  5-7-97;  8:45  am] 
auMQ  cooc  tn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctol  Na  RP96-167-003] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Clwnges  in  FERC  Qas 
Tartn 

May  2, 1997. 

Take  notice  that  on  April  29, 1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  Tariff  sheets  ' 
in  compliance  with  the  Commission's 
Order  dated  April  22, 1997  in  this  ^ 

docket,  to  become  effective  May  1, 1997. 

First  Revised  Fourth  Revised  Sheet  No.  7 
Fifth  Revised  Sheet  No.  8 
Fifth  Revised  Sheet  No.  9 

On  December  31, 1996.  Sea  Robin 
filed  a  Stipulation  and  Agreement  in 
Docket  No.  RP95-167  in  which  it 
proposed  to  resolve  all  of  the  issues  in 
the  proceeding  and  implement  new 
rates  effective  January  1, 1997.  On  April 
22, 1997.  the  Commission  issued  an 
"Order  on  Settlement,  Establishing  Just 
and  Reasonable  Rates,"  in  which  the 
Commission  ordered  Sea  Robin  to 
reduce  its  rates  at  the  levels  contained 
on  the  sheets  filed  herein  effective  May 
1, 1997. 

Sea  Robin  states  that  the  tariff  sheets 
filed  herewith  reflect  Sea  Robin's 
compliance  filing  of  the  Commission's 
April  22  Order.  Sea  Robin  states  that 
since  it  is  planning  to  seek  rehearing  of 
the  Commission's  Order  nothing 


contained  in  this  filing  should  be 
construed  as  Sea  Robin's  acceptance  of 
the  Order  or  the  rates  contained  therein 
or  estoppel  of  its  rights  to  seek 
adjustments  based  on  the  outcome  of 
the  Order  on  appeal. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
FedOTal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.  210  of  the 
Commission  Regulations.  Protests  will 
be  considered  fay  the  Commission  in 
determining  the  appropriate  action  to  be 
talcen,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCasMl. 
Secretary. 

(FR  Doc.  97-12027  Filed  5-7-47;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  neguialoty 
Commission 

[Doetal  Na  RPt7-343-40ai 


I  Robin 
of  Pfopoaed 
Tariff 


May  2. 1997. 

Take  notice  that  on  April  29. 1997. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fust  Revised  Volume 
No.  1,  the  revised  tariff  sheets  set  forth 
on  Appendix  A  to  the  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act  in 
compliance  with  the  Commission's 
March  3, 1997.  Order  in  Docket  No. 
RP97-224  to  become  effective 
Novembm  1, 1997. 

On  July  17. 1996.  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  Regulations  governing 
interstate  natural  gas  pipelkies  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  No.  587. 18  CFR  284.10(b).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natural  gas 
pipelines:  nominations,  allocations, 
halanring.  measurement,  invoicing,  and 
capacity  release.  On  January  3, 1997, 
See  Robin  made  its  compliance  filing 
submitting  pro  fbima  tariff  sheets  to 


comply  with  Order  No.  587  in  Docket 
No.  RP97-224.  On  March  3, 1997  filing. 

The  March  3.  Order  required  Sea 
Robin  to  file  to  implement  a  pooling 
service  on  its  system  effective  June  1, 
1997.  The  tariff  sheets  filed  by  Sea 
Robin  set  for  the  terms  and  conditions 
imder  which  Sea  Robin  proposes  to 
implement  a  pooling  service  on  its 
system.  Sea  Robin  does  not  propose  to 
charge  a  rate  for  such  service  at  this 
time,  although  it  reserves  the  right  to 
file  writh  the  Commission  under  Section 
4  of  the  Natural  Gas  Act  to  implement 
a  specific  rate  for  the  service.  In 
conjtmction  with  the  proposed  pooling 
service.  Sea  Robin  proposes  to  change 
its  methodology  for  scheduling 
intemiptible  tiansportatfon  service  in 
the  event  of  a  capacity  constraint  on  the 
system.  Currently,  Sea  Robin's  tariff 
provides  for  a  last-on,  first-off  priority 
based  on  the  Valid  Date  of  the  Service 
Agreement 

Sea  Robin  proposes  to  change  this 
methodology  to  pro  rata  for  all 
intemiptible  services.  In  addition.  Sea 
Robin  proposes  to  made  some 
clarifications  to  the  manner  in  which  it 
calculates  the  Monthly  Index  Price  used 
for  cashing  out  imbalances  under 
Section  6  of  the  Gmeral  Temu  and 
Conditions  of  its  Tariff. 

Sea  Robin  has  requested  a  waiver  of 
the  March  3  Ord»  to  place  the  pooling 
service  into  effect  November  1, 1997, 
because  it  does  not  have  the  capability 
to  make  the  necessary  pro^amming 
changes  to  implement  the  service  by 
June  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  fife  a  motion* 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NJE.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  q>propriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Q)pies 
of  this  filing  are  on  fife  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoteD.  Caahell. 

Secretaiy. 

[FR  Doc  97-12032  Hied  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialory 
Commission 

[Dodvt  Na  ERg7-190a-000) 

Southern  Califdmia  Edison  Company; 
Nodes  of  Riing 

May  2, 1997. 

"Take  notice  that  on  March  28, 1997. 
Southern  California  Edison  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^ufetory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fife  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fife  with  the 
Commission  and  are  availabfe  far  public 
inspection. 
LoiaP.rMhen, 
Secretary. 

(FR  Doc.  97-11984  Filed  5-7-97;  8:45  am] 
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DEPARTMBfT  OF  ENERGY 
Federal  Energy  Reguialory 


Suullieiii  Natural  Qas  Company; 
Nodca  of  GSR  Revleed  Tariff  Stieela 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, ., 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  May 
1. 1997: 

Tariff  Sheets  Applicable  to  Caataadag    . 


Twenty  Fourth  Revised  Sheet  Na  14 
Forty  Sixth  Revised  Sheet  Na  15 
Twenty  Fourth  Reviaad  Sheet  >4a  16 
Forty  Sixth  Reviaad  Shaet  No.  17 
Thirty  Tint  Rsviaed  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  iu  FT/FT-NN  GSR  Surcharge, 
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due  to  an  increase  in  GSR  billing  units 
effective  May  1,1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secietaiy  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LotoaCaakril. 
Secretary. 

[FR  Doc.  97-12034  Filed  5-7-97;  8:45  am] 
■HJMa  oooc  snT-oi-M 


Texas  Gas  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  ccmunissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.W.,  Washington,  D.C,  in 
accordance  with  Sections  385.211  and 
385.214  of  the  Commission's  Rides  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
UteD.CMh«U, 
Secretary. 

IFR  Doc.  97-12033  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  EiMcgy  Regulatory 
CoimMaalon 

{Doeftal  Na  RP97-344-000] 

Texaa  Qaa  Transmlaelon  Corporation; 
Notloeof  Propoeed  Ctiangae  in  FERC 
QasTarm 

May  2. 1997. 

Take  notice  that  on  April  30. 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act. 
changes  to  its  FERC  Gas  Tariff.  First 
Revised  Volxune  No.  1  and  Original 
Volume  No.  2.  These  changes  are 
reflected  in  the  tariff  sheets  identified  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1, 1997. 

Texas  Gas  states  that  the  proposed 
general  rate  case  changes  would 
increase  revenues  from  jurisdictional 
transportation  services  by 
approximately  $70.9  million,  based  cm 
the  twelve-month  period  ended  January 
31, 1997,  as  adjusted,  compared  with 
the  underlying  rates. 

Texas  Gas  states  that  the  adjustments 
in  rates  are  attributable  to: 

(1)  An  increase  in  the  utility  rate  base; 

(2)  Locraases  in  operating  expense; 

(3)  Increase  in  rate  of  return  and 
rriated  taxes;  and 

(4)  Reviaed  system  rata  design 
quantitiea. 


Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers. 
State  Commissions  and  other  interested 
parties  to  Docket  No.  RP97-71. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20428,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filmi  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Dodiet  No.  RP97-71-004] 

Tranacontinentai  Gaa  Pipe  Line 
Corporation;  Notica  of  Propoaed 
Changea  In  FERC  Gaa  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997. 
Tanscontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  become  effective  May  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  place  into  efEact  on 
May  1, 1997.  upon  the  conclusion  of  the 
suspension  period  in  this  proceeding, 
the  rates  filed  herein  on  Novembor  1. 
1996.  as  adjusted  (i)  to  eliminate  the 
costs  associated  with  fKdlities  not  in 
service  as  of  April  30, 1997,  the  end  of 
the  Docket  No.  RP97-71  test  period  (ii) 
to  incorporate  revisions  necessitated  by 
Commission  approval  of  the  Docket  No. 
RP95-197  Phase  II  SetUement  and  (iii) 
to  incorporate,  as  appropriate, 
intervening  filings  whic^  have  been 
made  effective  or  are  pending 
Commission  approval  to  be  efiisctive 
subsequent  to  the  November  1, 1996. 
filing  in  this  docket 


Loia  D.  Caahell. 

Secretary. 

[FR  Doc.  97-12030  Filed  5-7-97;  8:45  am] 

BMJJNQ  oooE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  ER97-373-00(q 

Waahington  Water  Power  Company, 
Notica  of  Rling 

May  2, 1997. 

Take  notice  that  on  March  27, 1997, 
Washington  Water  Power  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket. 

Any  person-  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
in  accordance  with  Rides  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secretary. 

(FR  Doc  97-11985  Filed  5-7-97;  8:45  am] 
I  oooc  srir-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Na  CP97-34»-0001 

Wllllaton  Baain  Interatate  Pipeline 
Company;  Notica  of  Application 

May  2, 1997. 

Take  notice  that  on  April  17, 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street.  Suite  300,  Bismarck,  North 
Dakota  58501.  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  authorizing  the 
replacement  of  2.1  miles  of  Marmarth- 
Bowman  Lateral  natural  gas 
transmission  pipeline  located  in  Fallon 
County,  Montana  and  5.2  miles  of  the 
Marmarth-Bowman  Lateral  natural  gas 
transmission  pipeline  located  in 
Bowman  and  Slope  Counties,  North 
Dakota,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  it  is  also 
requesting  authority  to  uprate  the 
Maximimi  Allowable  Operating 
Pressure  (MAOP)  of  the  Marmarth- 
Bowman  Lateral  fit)m  the  Baker  to  Littie 
Beaver  mainline  to  the  town  of 
Marmarth,  North  Dakota  fiom  its 
existing  MAOP  of  350  psig  to  an  MAOP 
of  500  psig. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  23, 
1997,  file  vtrith  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural.  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  Uie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
talcen  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Caaliell. 
Secretary. 
IFR  Doc.  97-11989  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

IDocket  No.  ER97-2383-000.  at  aL] 

UtiliCorp  United,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rllnga 

May  1, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United.  Inc. 

[Docket  No.  ER97-2393-000] 

Take  notice  that  on  April  3, 1997. 
UtiliCorp  United  Inc.  (UtiliCorp) 
tendered  for  filing,  on  behalf  of  its 
WestPlains  Energy-Kansas  operating 
division;  a  service  agreement  for  short 
term  firm  point-to-point  transmission 
service  between  WestPlains  Energy- 
Kansas  and  Sunflower  Electric  Power 
Corp.  Under  the  service  agreement, 
WestPlains  Energy-Kansas  will  provide 
Sunflower  Electric  Power  Corp.  with  20 
megawatts  of  firm  point-to-point  service 
for  a  five-day  period  commencing  April 
5, 1997,  pursuant  to  WestPlains  Energy- 
Kansas'  open  access  transmission  tariff 
on  file  with  the  Commission.  UtiliCorp 
requests  waiver  of  the  Commission's 
Regulations  to  permit  the  service 
agreement  to  betome  effective  on  April 
5, 1997 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Trust  Known  As  PPL  Facility 
Trust  97-C,  Created  Pursuant  to  a  Trust 
Agreement  Dated  as  of  March  19. 1997, 
as  amended  and  Restated  on  April  24, 
1997.  With  Resources  Capital 
Investment  Corporatimi 

(Docket  No.  EG97-59-000] 

On  April  24, 1997,  the  Trust  Imown 
as  PPL  FaciUty  Trust  97-C,  Created 
Pursuant  to  a  Trust  Agreement  Dated  as 
of  March  19, 1997,  As  Amended  and 
Restated  on  April  24. 1997.  With 
Resources  Capital  Investment 
Corporation,  c/o  Wilmington  Trust 
Company,  Rodney  Square  North.  1100 
North  Market  Street,  Wilmington, 
Delaware  19890,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

The  applicant  will  lease  an  undivided 
interest  in  the  following  eligible  bcility 
in  England:  the  electric  generating 
facility  known  generally  as 
Peterborough  Power  Facility  with  a  net 
power  capacity  of  355  megawatts. 

Comment  date:  May  15. 1997.  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concon  the  adequacy  or 
accuracy  of  the  application. 

3.  The  Trust  Known  As  PPL  Facility 
Trust  97-B,  Created  Porsaant  to  •  Tnwt 
Agreement  Dated  as  of  March  19, 1997, 
as  Amended  and  Keetated  On  A|nil  24, 
1997,  With  Public  Service  ReMHucea 
Corporation 

(Docket  No.  EG97-60-000] 

On  April  24, 1997,  the  Trust  knovni 
as  PPL  Facility  Trust  97-B.  Created 
Pursuant  to  a  Trust  Agreement  Dated  as 
of  March  19, 1997,  As  Amended  and 
Restated  on  April  24, 1997,  with  Public 
Service  Resources  Corporation,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street. 
Wilmington,  Delaware  19890,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  applicant  will  lease  an  undivided 
interest  in  the  following  eligible  facility 
in  England:  the  electric  generating 
facility  known  generally  as 
Peterborough  Power  Facility  with  a  net 
power  capacity  of  355  megawatts. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  NP  Enei^gy  Inc. 

(Docket  No.  ER97-1315-O01 

Take  notice  that  NP  Energy  Inc.,  a 
broker  and  marketer  of  electric  power, 
filed  on  March  27,  1997,  a  notice  of 
change  in  status  relating  to  an 
agreement  to  sell  and  issue  to  National 
Power  of  America,  Inc.  common  stock 
constituting  SO  percent  of  the  issued 
and  outstanding  common  stock  of  NP 
Energy,  Inc.,  and  to  sell  and  issue  to 
Nationai4*ower  of  America,  Inc.  all  of 
the  preferred  stock  of  NP  Energy  Inc. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ERg7-2394-000]  - 

Take  notice  that  on  April  3, 1997, 
Virginia  Electric  and  Power  Ckin^Mny 
(Virginia  Power)  tendered  for  filing 
executed  Service  Agreements  between 
Virginia  Electric  and  Power  Company 
and  Illinois  Power  Company, 
Commonwealth  Electric  Company,  and 
American  Energy  Solutions,''^  Inc. 
under  the  Power  Sales  Tariff  to  Eligible 
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Puichasers  dated  May  27, 1994,  as 
revised  on  December  31, 1996.  Under 
the  tendered  Service  agreements 
Virginia  Power  agrees  to  provide 
services  to  Illinois  Power  Com{>any. 
Commonwealth  Electric  Company,  and 
American  Energy  Solutions,^^  Inc. 
Under  the  rates  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedtiles  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  the  lUinois 
Commerce  Commission  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Virginia  Electric  and  Power 
Cooipany 

(Docket  No.  ER97-239S-0001 

Take  notice  that  on  April  3, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
executed  Service  Agreements  to  be 
substituted  for  the  timely  filed 
unexecuted  service  agreements  with:  (1) 
Equitable  Power  Services  filed  on 
February  21, 1997;  (2)  the  Power 
Company  of  America,  L.P.  filed  on 
March  5. 1997;  (3)  NlPSCo  Energy 
Services,  Inc.  filed  on  March  13, 1997; 
(4)  ConAgra  Energy  Services,  Inc.  filed 
on  March  14. 1997;  (5)  Valero  Power 
Services  filed  on  March  26, 1997;  and 
(6)  USGen  Power  Services,  L.P.  filed  on 
March  26,  1997. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Comfiany 

(Docket  No.  ER97-2595-0001 

Take  notice  that  on  April  18, 1997. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  a  firm  transaction  with 
Sonat  Power  Marketing.  LP  (Sonat).  two 
Service  Agreements  for  various  firm 
transactions  with  Commonwealth 
Edison  Company,  in  its  wholesale 
merchant  function  (ComEd  WMD).  and 
three  non-firm  Service  Agreements  with 
EnerZ  Corporation  (EnerZ),  Cenerprise. 
Inc.  (Cenerprise).  and  Carolina  Power 
and  Light  Company  (CP&L)  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  various  effective 
dates,  corresponding  to  the  date  each 
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service  agreement  was  entered  into,  and 
accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
thi«  filing  were  served  upon  Sonat. 
ComEd  WMD,  EnerZ.  Cenerprise  CPftL, 
and  the  Illinois  Commerce  Commission. 

Comment  date:  May  15. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2596-0001 

Take  Notice  that  on  April  18. 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Ohio  Edison  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Ohio 
Edison  Company  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4  7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effiactive  as  of  March  25. 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  OfiSce  of 
Utility  Consumer  Counselor. 

Comment  date:  May  15. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ERg7-2S97-000] 

Take  Notice  that  on  April  18, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  S«vice  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Atlantic  Qty  Electric 
Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Atlantic  City  Electric  Company  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Atlantic  City  Electric  Company  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  April  30, 1997. 

Copies  of  this  filing  have  been  sent  to  . 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consmner  Counselor. 


Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Louisiana  Electric 
Company,  Inc. 

[Docket  No.  ER9 7-2603-000] 

Take  notice  that  on  April  18. 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Equitable  Power  ' 
Services  Company  imder  its  point-to- 
point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Equitable  Power 
Services  Company. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Applied  Resources  Integrated 
Services,  Inc. 

(Docket  No.  ER97-2604-0001 

Take  notice  that  on  April  18. 1997, 
Applied  Resources  Integrated  Services, 
Inc.  (ARIS)  petitioned  the  Commission 
for  acceptance  of  ARIS  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

ARIS  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  ARIS  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Applied 
Resources  Integrated  Services.  Inc. 
(ARIS)  through  its  affiliates  provides 
energy  conservation  and  power  systems/ 
electrical  contracting  services. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

(Docket  No.  ER97-2605-0001 

Take  notice  that  on  April  18. 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  fiUng  a  Service 
Agreement  under  Original  Volume  No. 
8.  FERC  Order  888  Tariff  (Tariff)  for 
Southern  Energy  Trading  and 
Maiiceting.  Inc.  (Southern).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of  April 
1. 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Southern  and  the 
Massachusetts  Department  of  Public 
,  Utilities. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  peraon  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoH  D.  Cashell, 
Secretary. 

(FR  Doc.  97-11983  Filed  5-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S823-6I 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Public  Water 
System  Annual  Compliance  Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKNl:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  lOMB):         • 
"Public  Water  System  Annual 
Compliance  Report."  Before  submitting 
the  ICR  to  0MB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7,  1997. 
ADDRESSES:  Interested  persons  wishing 
to  obtain  a  copy  of  this  ICR  may  contact 
the  U.S.  Environmental  Protection 
Agency:  Office  of  Enforcement  and 
Compliance  Assurance;  Chemical, 
Commercial  Services  and  Municipal 
Division:  401  M  St.  SW  (2224A) 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  La  Force,  (202)  564-7068.  (202) 
564-0034. 
LaForce.Melanie9epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State 
governments. 

Title:  Public  Water  System  Annual 
Compliance  Report 

Abstract:  States  are  required  to 
prepare  for  EPA  by  January  1, 1998.  a 
detailed  report  with  Executive  Siunmary 
on  drinking  water  violations.  EPA  is  to 
then  take  the  infonnation  prepared  by 
the  States  and  prepare  a  national  report 
that  aggregates  the  infonnation  collected 
from  the  States  as  well  as  report  on 
Indian  Tribes  information.  EPA  is  to 
make  recommendations  to  remedy 
problems  associated  with  drinking 
water  violations  in  the  States.  This 
activity  is  required  under  section 
1414(c)(3)  of  the  Safe  Drinking  Water 
Act  to  ensure  compliance  and  public 
safety.  The  information  reported  by 
States  is  required  under  the  Safe 
Drinking  Water  Act  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

States  are  required  to  prepare  a  report 
that  lists  violations  in  the  following  four 
categories:  Maximiun  Contaminant 
Levels,  Treatment  Techniques, 
Variances  and  Exemptions,  and 
Monitoring  violations  considered  to  be 
significant  EPA  is  to  then  take  this 
infonnation  and  prepare  a  national 
report  summarizing  the  information 
reported  by  the  States. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
annual  hour  burden  for  this  report  is 
22.000  houn.  Each  year.  States  will  be 


required  to  produce  data  reports,  report 
to  the  EPA  database,  make  corrections, 
and  assemble  a  report  summarizing  the 
data.  This  reporting  activity  is  combined 
with  other  t)^)e8  of  reporting  activities 
and  includes  gathering  of  information 
used  in  other  required  reports.  There  are 
estimated  50  responses  for  SO  States. 
The  annual  burden  hours  per  response 
is  444  hours.  The  responses  are  in  the 
form  of  an  annual  report  to  EPA.  This 
report  uses  resources  and  data  systems 
that  are  currently  available  to  the  State. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
infonnation,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 
Elliott  GiOMrg, 

Division  Director,  Chemical  and  Coaunercial 

Services  and  Municipal  Division. 

(FR  Doc.  97-11990  Filed  5-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6823-6] 

Amendment  to  Common  Sense 
Initiative  Council,  Printing  Sector 
Subcommittee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Amendment  to  open 
meeting  of  the  Public  Advisory 
Common  Sense  Initiative  Council, 
Printing  Sector  Subcommittee. 

SUMMARY;  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92—463,  notice  is  given  that  the  dates 
and  times  for  the  Common  Sense 
Initiative  Council's  Printing  Sector 
Subcommittee  meeting  and  workgroup 
meetings  scheduled  for  May  20  and  21, 
1997,  in  Washington,  DC.  have  been 
amended. 

AMENDMENT  OF  OPBI  MEETVIQ 
NOTIFICATKM:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
has  amended  an  open  meeting  of  the 
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Common  Sense  Initiative  Council's 
Printing  Sector  Subcommittee  (leCerence 
FRN  dated  May  2, 1997,  62  FR  24106) 
scheduled  for  Tuesday,  May  20  and 
Wednesday,  May  21. 1997,  in 
Washington.  DC  The  Printing  Sector 
Subcommittee  will  meet  on  May  20, 
1997  from  10:30  a.m.  EOT  until  5:00 
pjn.  EDT.  There  are  no  scheduled 
workgroup  meetings  on.  May  20.  The 
Printing  Sector  Subcommittee  will  meet 
on  May  21, 1997,  from  8:30  a.m.  until 
noon  only  if  the  members  determine  at 
their  May  20  meeting  that  they  need  to 
continue  their  meeting.  No  workgroup 
meetings  are  scheduled  at  this  time  for 
May  21. 1997;  however,  if  the 
Subcommittee  determines  workgroup 
meetings  are  necessary,  the  Multimedia 
Flexible  Permitting  Team  and  the  New 
York  City  Education  Project  Team  will 
meet  as  time  allows.  The  Subcommittee 
Meeting  will  be  held  at  the  Helen 
Dwight  Reid  Education  Foundation, 
1319  Eighteenth  Street,  NW.. 
Washington,  DC  as  previously  noted. 
The  telephone  number  is  (202)  296- 
6267. 

FOR  FUmMBI  wrOWIATION  CONTACT:  For 
more  information  regarding  the 
amendment  of  this  meeting,  please 
amtact  Frank  nnamore.  Designated 
Federal  Officer  (DFO),  at  EPA,  by 
telephone  on  (202)  564-7039,  or  Mick 
Kulik.  Alternate  DFO.  at  EPA  Region  3 
in  Philadelphia.  PA  on  (215)  566-5337. 

DatBd:  May  1, 1997. 
lahartA.Bagiiah. 

Acting  Dnigpated  Federal  Officer. 

(FR  Doc  97-11992  Filed  5-7-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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iCOStB 

Provision,  Part  of  an  AdminMrallv* 
Onliron  ConoonI,  Nolicod  Undor 
Soetion  122pi)  of  tlw  CompralMfwIv* 


ThoQaiary 


andUabilltyAct;inRo: 
Proparty  Sita^  Fairhavan, 


Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  past 
response  costs  provision  in  an 
administrative  order  on  consent,  and 
request  for  public  comment 


r:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  has  signed 
an  administrative  order  on  consent 
("AOC")  with  Comell-Dubilier 
Electronics,  hic.  ("CDE")  in  which  CDE 


has  agreed  to  perform  a  removal  action 
at  the  Galary  Property  Site.  Fairhaven, 
Massachusetts  ("Site").  The  AOC 
contains  a  provision  stating  that  the 
EPA  will  not  sue  CDE  for  recovery  of  the 
EPA's  past  response  costs  incurred  in 
connection  with  the  removal  action  or 
the  AOC.  The  EPA  is  giving  notice  of 
this  provision  and  is  seeki^  public 
comment  on  it 

DATES:  Comments  must  be  provided  on 
or  before  Jime  9. 1997. 
ADOWEaSES;  Comments  should  be 
addressed  to  the  Docket  Qerii.  U.S. 
Environmental  Protection  Agency. 
Region  I,  JFK  Federal  Building. 
Mailcode  RCH,  Boston.  Massachusetts 
02203,  and  should  refer  to:  Past 
Response  Cost  Provision,  Galary 
Property  Site,  Fairiiaven,  Massachusetts, 
CERCLA  Docket  No.  I-47-1034. 
FOR  FUNTHBt  agOWIATION  CONTACT: 
Sharon  C.  Fennelly,  U.S.  Environmental 
Protection  Agency.  Region  I.  ).F.IC 
Federal  Bxiilding.  Mailcode  HNl. 
Boston.  Massachusetts  02203.  (617) 
223-5541. 

8UPPLEMBITARV  aronilATlON.  On  April 
15, 1997.  the  EPA  signed  the  above- 
described  AOC.  The  AOC  contains  a 
provision  (the  "Past  Response  Cost 
Provision")  stating  that  the  EPA  will  not 
sue  or  take  administrative  action  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C  8  9607(a), 
against  CDE  for  recovery  of  past 
response  costs  incurred  by  the  EPA  <x 
the  United  States  in  connection  with  the 
removal  action  or  the  AOC,  provided 
that  certain  conditions  are  met.  "Past 
response  costs"  are  defined  elsewhere 
in  Uie  AOC  to  mean  all  costs  incurred 
by  the  EPA  and  the  United  States  in 
connection  with  the  Site  for  the  period 
of  time  up  to  and  including  the  effective 
date  of  the  AOC  The  AOCs  effective 
date  is  April  18. 1997. 

Notice  of  the  Past  Response  Costs 
Provision  (AOC  Paragraph  48)  is  being 
published,  and  an  opportunity  for 
public  comment  being  provided,  in 
acomlance  with  section  122(1)  of 
CERCLA,  42  U.S.C.  §  9622(1).  The  public 
comment  period  will  last  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice. 

The  EPA  will  consider  any  public 
comments  received  during  the  thirty 
(30)  day  comment  period  before  the  EPA 
makes  a  final  decision  as  to  whether  to 
accept  the  Past  Response  Cost  Provision 
as  part  of  the  AOC  Should  the  EPA 
accept  the  Past  Response  Costs 
Provision,  the  EPA  would  do  so  under 
the  authority  of  section  122(h)  of 
CERCLA.  42  U.S.C  §  9622(h).  which 


provides  the  EPA  with  authority  to 
consider,  compromise,  and  settle  a 
claim  under  section  107  of  CERCLA,  42 
U.S.C.  §  9607,  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  furdier  action. 

To  fecilitate  public  conmient  on  the 
Past  Response  Cost  Provision,  the  EPA 
will  place  the  AOC,  together  with  all 
exhibits,  into  the  IDocket  for  public 
inspection.  Further,  a  copy  of  the  AOC 
nuy  be  obtained  in  person  or  by  mail 
from  Sharon  C  Fennelly.  U.S. 
Environmental  Protection  Agency. 
Region  I,  J.F.K.  Federal  Building, 
Mailcode  HBR.  Boston.  Massachusetts 
02203.(617)223-5541. 

The  EPA's  response  to  any  comments 
received  will  be  available  iot  public 
inspection  with  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building. 
Mailcode  RCH.  Boston,  Massachusetts 
02203  (CERCLA  Docket  No.  1-97-1034). 

Dated:  May  1. 1997. 
Frank  Oavattivi. 

Acting  Director  of  the  Office  cfSita 

Remediation  and  Restoration. 

[FR  Doc  97-11991  Filed  5-7-97;  8:45  am) 


EQUAL  EMPLOYMENT  OPPORTUNITY 
Sunatrina  Act  Meattng 

AGENCY  HOLOaiO  TNE  MEETVIG:  Equal 
Employment  Opportunity  Commission. 
DATE  AND  TME:  Tuesday,  May  20, 1997, 
at  2:00  p  jn.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street,  NW.,  Washington.  DC  20507. 
8TATUS:  Part  of  the  Meeting  will  be  opm 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  OONSBERED: 

Open  Session 

Task  Force  Report  on  Utigatitm 
Strategy. 

Closed  Session 

1.  Litigation  Authorization:  General 
Counsel  Recommendations. 

2.  Agency  Adjudication  and 
Determination  of  Federal  Agency 
Discrimination  Complaint  Appeals. 

NolR  Any  matter  not  discussed  or 
coDchided  may  be  caiiied  over  to  a  later 
meeting.  (In  addition  to  publishing  noticas 
on  EEOC  Commisaion  meetiogt  in  the 
Federal  Ksgialar.  the  Commission  also 
provides  a  recorded  axmouncemeat  a  full 
week  in  advance  on  future  Commisaion 
meetings.)  Please  telephone  (202)  669-7100 


(voice)  and  (202)  6e»-4074  (TTD)  at  any  tine 
for  information  on  these  meetings.  CONTACT 
PERSON  FOR  MORE  MPORMATKM:  Francea  M. 
Hart,  Executive  Officer  on  (202)  663-4070. 

Dated:  May  6, 1997. 
Frimoas  M.  Halt, 

Executive  Officer,  ExecutivB  SecretaiiaL 
(FR  Doc.  97-12282  FUed  5-6-97;  3:46  pm] 


FEDERAL  COMMUNICATIONS 

Sunahina  Act  Maallny;  FCC  To  NoM 
Opan  Commiaaion  Maaling 
Wadnaaday.May7.1M7 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 


on  the  subjects  listed  below  on 
Wednesday,  May  7, 1997,  which  is 
scheduled  to  commence  at  9:30  ajn.  in 
Room  856.  at  1919  M  Street,  N.W., 
Washington,  D.C 


Item  No. 


1  .... 
2.... 
3.„. 


Bureau 


Offioe  of  General  Counsel  and  Office  of 
ComnHjnicalions  Business  Opportunities. 

Common  Carrier 


Common  Carrier 


Subject 


Trtte:  Section  257  proceedwg  to  Identify  and  Bkninale  Market  Entry  Bwriers  tor  Smal 
Businesaes  (GN  Docket  No.  96-1 13). 

Summary:  The  Commisaion  ««  consider  addraeaing  implemanialion  of  Section  2S7. 

Title:  Federal-Stale  Joint  Board  on  Universal  Seraice  (CC  Oocksl  No.  96-45). 

Summer)^  The  Commission  wl  consider  acKon  oonceming  the  mies  to  knplamanl 
sednn  254  of  the  Tolacommunicattons  Ad  of  1996. 

TWe:  Acoesa  Charge  ftotarm  (CC  OodcM  No.  96-262),  Ptke  Cap  Pertoiiiiam*  Re- 
view for  Local  Exchange  Caniars  (CC  DocM  No.  94-1),  Transport  Rata  Sauchira 
and  Pricing  (CC  Dodcel  No.  91-213),  End  User  Common  Una  Chmes  (CC  Dook- 
el  No.  95-72). 

Summary:  The  Commisaion  wl  consider  action  oonceming  vwtouriaaues  raiaad  in 
the  abova-captnned  proceedhigs. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  AfEsirs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  Cram  the 
FOC's  duplicating  contractor. 
International  Transcription  siervices. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800  or  &x 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail: 

its incOix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capital 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/wMrw.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
Cae,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1700;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington.  D.C  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
AfEairs,  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fisx 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Partwml  rnininnniraHnn«  rnmmiMt^n 

Mniliaa  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-12171  Filed  5-6-07;  11:52  am] 
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FEDERAL  DEPOSTTINSURANCE 
CORPORATION 

Statamant  of  Policy  on  Aaaiatanca  to 
Oparaling  btauiad  Dapoaltory 
InatHuMona;  natclaaion  of  Policy 
Statamant 

AOENCV:  Federal  Deposit  Insurance 

Corporation  (the  FDIC). 

ACTION:  Rescission  of  policy  statement 


r:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  imder  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
the  FDIC  is  rescinding  its  Statement  of 
Policy  on  Assistance  to  Operating 
Insured  Depository  Institutions  (the 
Policy  Statement).  The  Policy 
Statement,  wdiich  reflects  various 
statutory  requirements  of  the  Federal 
Deposit  Insurance  Act  (the  FDI  Act), 
provides  criteria  for  the  FDIC's 
consideration  of  proposals  it  receives  for 
assistance  to  operating  insured 
depository  institutions  under  section 
13(c)  of  the  FDI  Act  (assistance 
proptMals).  The  FDIC  is  rescinding  the 
Policy  Statement,  as  it  is  duplicative  of 
statutory  requirements  in  the  FDI  Act,  it 
is  not  required  by  the  FDI  Act  or 
necessary  for  pulposes  of  the  FDICs 
consideration  of  assistance  proposals  it 
receives.  The  FDIC  does  not  anticipate 
receiving  many  viable  assistance 
proposals  in  the  future,  as  it  is  unlikely 
that  any  assistance  proposals  will  meet 
the  statutory  requirements. 
DATES:  This  Policy  Statement  is 
rescinded  May  8, 1997. 
FOR  FURTHER  affORMATION  CONTACT: 
Herbwt  J.  Held.  Assistant  Director. 


Division  of  Resolutions  and 
Receiverships,  (202)  898-7329;  Sean 
Forbush,  Rmolutions  Specialist, 
Division  of  Resolutions  and 
Receiverships,  (202)  898-8506;  Barbara 
L  Taft.  Assistant  Gmeral  Counsel,  Legal 
Division,  (202)  736-0183,  Michael  B. 
Phillips,  Counsel,  Legal  Division,  (202) 
898-3581,  FDIC,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 

SUPPLEMBITARY  aCORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRI)  > 
requires  the  FDIC.  the  Office  of  the  . 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Fedmal  Reserve 
System,  and  the  Office  of  Thrift 
Supervision  each  to  streamline  and 
modify  its  regulations  and  written 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  of  CDRI  also 
requires  each  of  the  federal  Hanlnng 
agencies  to  remove  inconsistencies  and 
outmoded  and  diq>Ucative  requirements 
from  its  regulations  and  written 
policies. 

The  current  Statement  of  Policy  on 
Assistance  to  Operating  Insured 
Depository  Institutions,  which  was 
adopted  by  the  Board  of  Directors  of  the 
FDIC.  was  published  in  the  Fedaral 
KegMer  on  December  18. 1992.'  The 
Policy  Statement,  which  reflects  various 
statutory  requirements  of  the  FDI  Act. 
provides  criteria  for  the  FDICs 


■  12  VS.C.  4803(a). 
>Sm  57  FR  60203 
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consideration  of  proposals  it  receives  for 
assistance  to  operating  insured 
depository  institutions  under  section 
13(c)  of  the  FDI  Act  The  FDIC 
published  for  comment  in  the  Federal 
RegistBr  on  July  3, 1996,  a  proposed 
revision  to  the  Policy  Statement,  which 
updated  and  revised  the  Policy 
Statement^  The  proposed  revision  to 
the  Policy  Statement  resulted  firom  the 
FDIC's  systematic  review  of  its 
regulations  and  written  policies  under 
section  303(a)  of  CDRI.  The  following 
primary  changes  to  the  Policy  Statement 
were  reflected  in  the  proposed  revision 
to  the  Policy  Statement:  (i)  Deletion  of 
references  to  the  Resolution  Trust 
Corporation,  which  statutorily  "sunset" 
on  Decemher  31. 1995;  and  (ii)  the 
incorporation  of  the  requirements  of 
section  11  of  the  Resolution  Trust 
Corporation  Completion  Act  of  1993,* 
which  revised  section  ll(aK4)  of  the  FDI 
Act,  12  U.S.C  1821(a)(4),  to  prohibit  the 
use  of  the  Bank  Insurance  Fund  or  the 
Savings  Association  Insurance  Fund  to 
benefit  shareholders  of  a  foiled  or  failing 
insured  depository  institution,  except  in 
cases  of  systemic  risk  determined  in 
accordance  with  section  13(c)(4)(G)  of 
the  FDI  AcL5 

The  only  comment  received  on  the 
proposed  revision  to  the  Policy 
Statement  was  a  letter  dated  November 
25, 1996,  from  Representative  James  A. 
Leach  (R-Iowa),  Chairman,  Committee 
on  Banking  and  Financial  Services,  U.S. 
House  of  Representatives.  Chairman 
Leach  indicated  his  strong  opposition  to 
providing  any  assistance  which  benefits 
shareholders  of  a  foiled  or  foiling 
institution,  except  in  cases  of  systemic 
risk  as  provided  in  section  13(c)(4)(G)  of 
the  FDI  Act 

As  part  of  its  ongoing  review  under 
section  303(a)  of  CDRI,  the  FDIC  has 
determined  that  the  FDIC's  written 
policies  can  be  streamlined  by 
rescinding  the  Policy  Statement  The 
Policy  Statement,  which  is  duplicative 
of  statutory  provisions  of  the  FDI  Act,  is 
not  required  by  the  FDI  Act  It  is  not 
necessary  for  consideration  by  the  FDIC 


>Sm 61  FR  34814  Ouly  3. 1996). 

«Pub.  L.  103-204  (1993). 

sin  pertinent  put  section  13(cK4XG)  of  the  FDI 
Act.  12  U.S.C  1823(cX4NG)  provide*  that  the  FDIC 
ha«  the  autbority  to  provide  to  an  operating  incurad 
ioatitution  a*si«tanca  that  does  not  meet  the 
nquiraoienU  of  lection  13(c)(4XA)  of  the  FDI  Act 
only  if  the  Secretary  of  the  Trsecury  (in 
oooniltation  ninth  the  President  and  upon  the 
written  recommendations  of  two-thitd*  of  the  Board 
of  [hrectun  of  the  FDIC  and  tvro-third*  of  the  Bo«d 
of  Govemon  erf  the  Federal  Reaarve  Syttaa) 
detanninee  that  the  FDIC*  compiianoa  with  section 
13(cH4XA)  of  the  FDI  Act  would  have  sariou* 
advene  effects  on  economic  conditions  or  financial 
stability  and  the  aiaistance  to  the  operating  insured 
institution  would  avoid  or  mitigala  such  ad  »wsa 


of  assistance  proposals  it  receives. 
Assistance  proposals  the  FDIC  receives 
will  be  evaluated  against  the  applicable 
provisions  of  the  FDI  Act. 

The  Policy  Statement  has  not  been 
utilized  much  in  recent  yean.  As 
section  13(c)(4)  of  the  FDI  Act  requires 
the  FDIC  to  select  the  resolution 
alternative  that  involves  the  least  cost  to 
the  relevant  deposit  insurance  fund,  any 
open  assistance  proposal  must  be 
evaluated  on  a  competitive  basis  with 
other  available  resolutitm  alternatives. 
Because  of  the  cost  savings  inherent  in 
FDIC-assisted  transactions  involving  the 
appointment  of  a  receiver  for  an 
institution,  it  is  imlikely  that  an  open 
afffjetanrw  proposal  will  be  more  cost 
effective  than  an  available  closed 
institution  resolution.'  Further,  it  will 
be  extremely  difficult  for  assistance 
proposals  to  meet  the  least-cost  test,  the 
requirements  of  section  11(a)(4).  and 
other  applicable  statutory  requirements. 
The  FDIC  has  not  approved  any 
assistance  proposals  since  1992,  when 
two  proposals  were  approved.  During 
the  period  1993-1996,  the  FDIC 
received  only  two  assistance  proposals 
which  were  not  approved,  as  they  did 
not  meet  thA  applicable  statutory 
requirements. 

For  the  above  reasons,  the  Policy 
Statement  is  rescinded. 

By  order  of  the  Board  of  Dinctors. 

Dated  at  Washington.  D.C.  this  29th  day  of 
April.  1997. 

Federal  Deposit  Instirance  Corporation 
Kobflrt  E.  FeMman. 
Deputy  Executive  Secretaiy. 
[FR  Doc  97-11966  Filed  S-7-97:  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
FEDERAL  REQOIER  NUMKR:  97-11509. 
PREVIOUSLY  ANNOUNCED  DATE  ft  TME: 
Thursday,  May  8, 1997, 10:00  a.m.. 
Meeting  open  to  the  public. 

This  meeting  was  cancelled. 
DATE  A  TME:  Tuesday.  May  13. 1997  at 
10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington, 
DC. 

SfATUt:  This  meeting  will  be  closed  to 
the  public. 


'Among  the  coat  advantage*  favoring  a  resolution 
liaiiiai  tiiMi  following  appointment  of  a  receiver  for 
an  institution  are  the  eSsct  of  the  racaivanfaip  on 
the  mntinjit  Uabilitia*  of  the  failed  institution, 
the  potential  tor  uninsured  depoaiton  and  other 
nnaacuiad  oediton  to  share  in  tbs  loMinaarad  on 
the  institutioa  and  the  ability  of  the  FDIC  a* 
laoaiver  to  repudiate  burdaoaoiae  coitfracla. 


ITEMS  TO  BE  discussed: 

Compliance  matters  punuant  to  2 

U.S.C.  S437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  partiq^pation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  pnxndures 

or  matten  affecting  a  particular 

employee. 
DATE  4  TME:  Thursday,  May  15, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEHS  TO  BE  discussed: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-05:  Paid  B. 
OlCelly,  General  Ck>unsel,  on  behalf  of 
the  Chicago  Mercantile  Exchange. 

Status  Report  of  Computerization 
Projects. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

MaitorieW.Eaamoiis. 

Secntaiy  of  the  Commission. 

[FR  Doc.  97-12200  Filed  &-6-97:  IM7  pm] 

■UMQ  oooc  sns-ei-H 


FEDERAL  MARITIME  COMMISSION 

Oceen  Freight  Forwerder  Ucenee; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwardera  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwardera. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Worldwide  International,  1816 

Cedarwillow  Drive,  Columbus,  OH 

43229,  Carolyn  Sue  Logan,  Sole 

Proprietor 
Air-Land  &  Sea  Transport,  Inc.,  447 

West  38th  Street,  Houston.  TX  77018, 

Officera:  Ray  Ludwick.  President, 

Cindy  Ludwick,  Secretary 
Stevens  Forwardera.  Inc..  155  Diplomat 

Drive,  Suite  D,  Columbia  City,  IN 

46725.  Officera:  Morrison  M  Stevens. 

President.  John  H.  Stevens,  Treasurer 
Vendome  Cargo  Services.  Inc.,  8032  NW 

68th  Street,  Miami.  FL  33166. 

Officera:  Jose  L.  Ceballos,  President, 

Melba  E.  Ceballos,  Treasurw 


Dated:  May  5, 1997.  • 
Joaeph  C  Polking. 
Secretary. 

[FR  Doc  97-11971  Filed  5-7-97;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[DoGkMNaST-oq 

Poeaible  Unfiled  Agreements  Among 
A.P.  Mdler  Meerek  Une.  PAO  NedNoyd 
Limited  and  Sea  Lend  Service,  Inc.; 
Order  of  Investigation  and  Hearing 

On  Felvuary  22. 1996.  the  Federal 
Maritime  Comndssion  ("Commission" 
or  "FMC")  served  an  order  purauant  to 
section  15  of  the  Shipping  Act  of  1984 
("1984  Act").  46  U.S.C.  app.  1714.  upon 
the  Trans- Atlantic  Conference 
A^teement  ("TACA")  and  its  memben 
to  develop  focts  and  evidence  related  to 
a  possible  agremnent  to  restrict  the 
membera'  rights  to  charter  space  to  non- 
c»nferenca  camera.*  Among  documeats 
received  in  response  to  that  section  15 
Mder  were  incomplete  copies  '  of  an 
onfiled  Record  of  Discussions  ("ROD") 
among  A.P.  Moller-Maersk  Line 
("Maerak").  PftO  Containen  Limited 
('TftO").  and  Sea-Land  Service.  Inc. 
("See-Land")  dated  August  16, 1990. 
That  ROD  has  a  counterpart  in  FMC 
Agreement  No.  203-01 1 299  ("FMC 
agreement")  among  the  same  three 
catiiera.  signed  and  filed  with  the 
Comndssion  on  August  27, 1990.^  Both 
agreements  provide  for  slot  chartering  in 
the  U.S.  Pacific  Coast/North  Europe 
trade. 

While  the  form  of  the  ROD  and  the 
FMC  agreement  are  very  similar,  and 
both  agreements  are  orgaiuzed  as 
required  by  the  Conmussion's  rules  set 
forth  at  46  CFR  572.403.  thore  appear  to 
be  at  least  three  substantive  differences 
between  the  filed  and  imfiled 
agreements.  Firat.  there  is  a  specific 
conference  memberahip  provision  in  the 
ROD  which  reads,  in  pertinent  part: 

S.2    Upon  eSactiveiiaaa  of  this  AgrBement. 
the  Parties  are  to  be  members  of  the  USA- 
North  Eiitope  Rats  Agreement  and  the  North 
Europe-USA  Rate  Agraemaat* 


>  This  aaclian  IS  oriar  was  addresaadto  TACA 
md  its  savenlaen  mambw  linns  Raapooaaa  wan 
siihwiitted  in  May  1996,  and  required  follow-up 
with  the  oonfatence  and  its  member*  ndtidi  was 
oomplala  in  Deremher  1996. 

*Theee  copies  do  not  iixdade  certain  appaodicaa 
and  an  addendum  which  are  mentioned  in  the  text 
of  tba  dominant 

'On  Dacambar  31. 1996.  the  FMC  ^mmmA  was 
amandad  to  change  the  name  of  PaO  GootaiiMn 
Limited  to  PftO  Nedllajrd  limited  n>aO 
NadUojfd*^  No  olfaar  aniandmeaU  to  this 

at  have  bean  filed  with  the  Ownmiaaion. 

to  TACA  in 


«Thaaa 
Iha  U.&/Na(th  BHopa 


At  the  time  ROD  was  executed, 
Maerak  was  a  member  of  the  eastbound 
USA-North  Europe  Rate  Agreement,  but 
had  been  operating  as  a  non-conference 
carrier  in  the  westbound  direction  in 
these  trades.  PftO  and  Sea-Land  were 
membera  of  both  the  eastbotmd  and 
westbound  conferences.  Maersk  joined 
the  westbound  North  Europe-USA  Rate 
Agreement  on  October  1, 1990. 

The  FMC  agreement,  signed  and  filed 
eleven  days  after  execution  of  the  ROD, 
reads  in  pertinent  part 

5.6    The  Parties  shall  discuss  and  agree  on 
a  common  position  as  to  their  confisienoe/ 
Don-confBrence  status  in  the  Trade. 

The  FMC  agreement  became  effective 
on  October  11, 1990.  ten  days  after 
Maerak  joined  the  wesdiound  North 
Europe-USA  Rate  Agreement 

Second,  the  ROD  contains  specific 
authority  under  w^ch  Maersk  will 
charter  to  PftO  and  Sea-Land  a  defined 
minimum  and  maximum  number  of 
slots  on  Maerak  vessels  to  and  from 
California  ports.  The  ROD  contains  no 
agreemoit  under  which  any  of  the 
parties  will  charter  space  on  PftO  or 
Sea-Land  vessels  and.  in  feet,  it  appeara 
that  PftO  and  Sea-Land  have  operated 
BO  vessels  in  this  service  since  this  slot 
charter  became  effective.  In  addition, 
the  ROD  appeara  to  contain  no  authority 
for  any  of  the  parties  to  influence  the 
number  and  size  of  vessels,  or  numbw 
of  sailings  provided  by  other  parties. 

In  contrast  to  this  specific  and  limited 
agreement  set  forth  in  the  RCK}.  die  FMC 
agreement  covera  both  California  and 
U.S.  Pacific  Northwest  ports  and  states, 
in  pertinent  part 

5.1  The  Paitiat  may  cdiartar,  ■»^*«""iy  or 
otherwise  make  space  and  slots  avaiU>k  to 
each  other  in  such  amoimts,  fiv  such  charter 
hire,  and  upon  ctich  other  tenns  as  they  may 
from  time  to  time  agree. 

5.2  The  Parties  may  i»nsalt  and  agree 
upon  the  deployment  and  titiliiaittnp  of  their 
vesteb  in  dae  iWle.  including,  without 
limitation,  their  sailing  adiedules,  secvioe 
fretjuflncy,  ports  to  ba  tenriced.  port  rotation, 
determining  which  vessels  they  will  opaials 
and  adding  or  withdrawing  vaasels  frmn  the 
Trade. 

5.3  The  Paitias  may  agree  upon  the 
nimiber  and  type  of  vessels  to  be  operated  by 
each  party  in  the  Trade.  Tha  Parties  may 
charter  vessels  to  and  bom  each  other,  at 
from  otiiar  perstms.  for  use  in  the  Trade  tm 
such  terms  as  thsy  may  from  time  to  time 
agree.  The  maximum  mnnhar  of  vesseb  to  be 
operated  hemmder.  witfaout  further 
amendment,  is  2S.  each  vessel  having  a 
maximum  size  of  4.S00  TElTs. 

The  third  notable  difference  is  related 
to  the  second,  and  is  consistent  with  the 
conversion  of  the  one-way  slot  chartn 
agreed  to  in  the  ROD  into  a  recii»ocal 
space  charter  arrangonent  far  filing 
puipoeee.  The  FMC  agieemeat  {Hovides 


that  the  parties  may  discuss  and  agree 
upon  the  use  of  terminal  focilities,  may 
jointiy  n^otiate  and  enter  into  leases  of 
such  focilities,  and  may  joinUy  contract 
for  stevedoring,  terminal,  or  other 
related  ocean  and  shoreside  services 
and  supplies,  and  may  operate  joint 
equipment  maintenance  and  repair 
focilities  and  joint  equipment  pools. 
There  appeara  to  be  no  such  authority 
in  the  ROD. 

The  1984  Act  and  the  Commission's 
regulations  are  explicit  in  requiring  that 
a  true  and  complete  copy  of  every 
applicable  agreement  be  filed  Mrith  the 
Commission,  and  that  the  parties 
operate  oidy  pursuant  to  the  terms  of 
such  agreements.  Section  5(a)  of  the 
1984  Act.  46  U.S.C.  app.  1704(a}, 
requires  that 


A  true  copy  of  every  agiewiiieiit  entand 
into  with  respect  to  an  activity  described  in 
section  4  (a)  or  (b)  of  this  Act  shall  be  filed 
with  the  Commission.  *  *  •  The 
Commission  may  by  regulation  prescribe  the 
form  and  manner  in  wUch  an  agnaaaot 
shall  be  filed  and  the  additiopal  infamation 
and  documants  necessary  to  evaluate  the 


Sections  10(a)(2)  and  10(a)(3)  of  the 
1984  Act,  46  U.S.C.  app.  17e9(aX2)  and 
1709(aK3),  state  that  no  person  majr: 

(2)  operate  under  an  agreement  retpiired  to 
be  filed  imder  section  5  of  this  Act  that  has 
not  become  efEective  tmder  section  6.  or  that 
has  been  r^ectad,  disapproved,  or  canceled; 
or 

(3)  opente  tmder  an  agreement  rei]uirsd  to 
be  filed  imder  section  5  of  this  Act  except  in 
aocoidanoe  with  the  terms  of  the  I 
or  any  modifications  made  by  the 
Commissitm  to  the  I 


The  Commission's  rules 
impleimmting  these  statutory  provisions 
are  set  forth  at  46  CFR  part  572.  and.  as 
pertinent  to  the  issues  set  fordi  herein, 
provitie  as  follows: 
46  CFR  572.103    Policias  *  *  * 


(g)  An  agreement  filed  imder  the  Act  must 
be  (dear  and  definite  in  its  tenns,  must 
embody  the  cmnpleta  imderstanding  of  the 
parties,  and  must  set  forth  the  spsdnc 
authorities  and  tamditions  tmdar  which  the 
parties  to  the  agreement  will  txMiduct  their 
present  operations  and  regulate  die 
relatioiuhips  among  the  agreement  members. 

46  CFR  572.407    Complete  and  definite 


(a)  Any  agreement  ratjuiied  to  be  filed  by 
the  Act  and  this  part  shall  be  the  nomnlete 
m^wmmtmrnn*  amoag  the  parties  and  shall 
specify  in  detail  the  substance  of  the 
tmdewtandifig  of  the  partiee. 

(b)  Except  BB  provitisd  in  paragraph  (c)  of 
this  section,  sgreement  clansee  wfaidi 
amtemplate  a  foither  agreement,  the  tenns  of 
tudiich  are  notftJly  set  in  the  enabling 
^reemant.  will  bo  permitted  only  if  the 
jiMhliM  agreement  »«««itretin  that  any  such 
further  ynMmt  cannot  go  into  eSsct  imlees 
filed  and  eflscttve  under  me  AcL 
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(c)  Fmther  specific  agreemants  or 
undenUmdings  w^uch  are  astabliahed 
punuant  to  exprau  enabling  authority  in  an 
agreement  are  considered  interstitial 
implementation  and  are  permitted  without 
farther  filing  under  section  5  of  the  Act  only 
if  the  further  agreement  concerns  routine 
operational  or  administrative  matters, 
including  the  establishment  of  tariff  rates, 
rules,  and  regulations. 

In  view  of  the  differences  between  the 
ROD  and  the  FMC  agreement  among 
Maersk.  PftO  (now  P&O  Nedlloyd)  and 
See-Land,  which  appear  to  extend 
beyond  routine  operational  or 
administrative  matters  and  concern 
activities  which  affect  competition  in 
the  U.S.  Pacific  Coast/North  Europe 
trade,  the  Commission  questions 
whether  the  FMC  agreement  is  the  true 
and  complete  agreement  or  agreements 
among  the  parties.  Neither  the  ROD  nor 
subsequent  operations  by  the  parties 
indicate  that  the  parties  agreed  to,  or 
have  engaged  in,  reciprocal  space 
chartering  in  this  trade.  It  appears, 
instead,  that  P&O  and  Sea-Land  may 
have  terminated  direct  vessel  service  to 
and  from  certain  U.S.  Pacific  coast  ports 
in  connection  with  this  charter  of  space 
on  Maersk  vessels.^  Thus,  the  FMC 
agreement  may  not  reveal  the  true 
competitive  impact  of  the  parties' 
arrangements.  Moreover,  there  is 
nothing  in  the  FMC  agreement  which 
would  indicate  that  the  parties  had 
already  entered  into  and  implemented  a 
specific  agreement  under  which  Maersk 
became  a  member  of  the  North  Europe- 
USA  Rate  Agreement. 

Section  7(a)  of  the  1984  Act,  46  U.S.C. 
app.  1706(a),  provides,  as  pertinent 
here,  that  the  antitrust  laws  of  the 
United  States  do  not  apply  to — 

(1)  Any  agreement  that  has  been  filed 
under  section  5  of  this  Act  and  is  efEsctive 
under  section  5(d)  or  section  6  *  *  *.  (or| 

(2)  Any  activity  or  agreement  urithin  the 
scope  of  this  Act  whether  pennitted  under 
or  prohibited  by  this  Act,  undertaken  or 
entered  into  with  a  reasonable  basis  to 
conclude  that  (A)  it  is  pursuant  to  an 
agreement  on  file  with  the  Commission  and 
in  effect  when  the  activity  took  place. 

This  broad  grant  of  antitrust 
immunity  necessitates  careful 
Commission  oversight  of  the  activities 
carried  out  purstiant  to  agreements. 
Effective  oversight  could  be  thwarted  by 
failure  to  disclose  essential  elements  of 
agreements,  or  by  language  filed  with 
the  Commission  which  may  not  permit 
an  assessment  of  an  agreement's  true 
competitive  impact 


>  Prior  to  this  ■greamsnt  with  M— ll.  PftO  and 
*?—  1  inrl  apparently  providad  mrriot  in  this  trad* 
CO  vanaU  oparatad  is  ccaiunctiaQ  with  Hapag 
Uoyd  AG,  Cowtainar  Una  AS.  aad  C 
tMarittsMi 


In  view  of  the  above,  the  Commission 
is  instituting  this  investigation  to 
determine  whether  Maenk,  P&O 
Nedlloyd  and/or  Sea-Land  are  violating 
or  have  violated  pertinent  provisions  of 
the  1984  Act  and  Commission 
regulations  by  operating  pursuant  to  an 
agreement  or  agreements  not  filed  with 
the  Commission,  the  terms  of  which 
may  be  substantively  different  from 
those  contained  in  the  parties' 
agreement  which  is  on  file  with  the 
Commission  and  effective  pursuant  to 
the  1984  Act  If  so,  this  proceeding  also 
shall  determine  whether  civil  peimlties 
should  be  assessed  and,  if  so,  in  what 
amount,  and  whether  a  cease  and  desist 
order  should  be  issued. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  5(a),  10(a)(2), 
10(a)(3),  11,  and  13  of  die  Shipping  Act 
of  1984  ("1984  Act"),  46  U.S.C.  app. 
17D4(a),  1709(aX2).  1709(a)(3),  1710, 
and  1712,  and  the  Commission's 
regulations  set  forth  at  46  CFR 
572.103(g),  and  46  CFR  572.407,  an 
investigation  is  hereby  instituted  to 
determine,  with  respect  to  space/slot 
chartering  in  the  U.S.  Pacific  Coast/ 
North  Europe  trade: 

1.  Whether  Maersk,  P&O  Nedlloyd 
and  Sea-Land  are  violating  or  have 
violated  section  5(a)  of  the  1984  Act  by 
felling  to  file  a  true  copy  of  any 
agreement  entered  into  with  respect  to 
an  activity  described  in  section  4(a)  or 
(b)  of  the  1984  Act,  46  U.S.C.  app. 
1703(a)  or  (b); 

2.  Whether  Maersk,  P&O  Nedlloyd 
and  Sea-Land  are  violating  or  have 
violated  section  10(a)(2)  of  the  1984  Act 
by  operating  under  any  agreement 
required  to  be  filed  under  section  5  of 
the  1984  Act  that  has  not  become 
effective  under  section  6  thereof, 

3.  Whethm*  Maersk,  P&O  Nedlloyd 
and  Sea-Land  are  violating  or  have 
violated  section  10(a)(3)  of  the  1984  Act 
by  operating  in  a  manner  not  in 
accordance  with  the  terms  of  an 
agreement  required  to  be  filed  under 
section  5  of  the  1984  Act; 

4.  Whether  Maer^,  P&O  Nedllyod 
and  Sea-Land  are  violating  or  have 
violated  46  CFR  572.103(^  by  filing  an 
agreement  with  the  Commission  that 
does  not  embody  the  complete 
understanding  at  the  parties  and/or  does 
not  set  forth  the  specific  authorities  and 
conditions  under  which  the  parties  will 
conduct  their  present  operations  and 
regulate  the  redatiooships  among  the 
agreement  members;  and 

5.  Whedier  Maersk.  P&O  Nedllyod 
and  Sea-Land  are  violating  or  have 
violated  46  CFR  572.407  by  filing  an 
agreement  with  the  Commission  that  is 
not  the  complete  agreement  among  the 
parties  and/or  does  not  specify  in  detail 


the  substance  of  the  understanding  of 
the  parties. 

It  is  farther  ordered.  That  Maersk, 
P&O  Nedlloyd  and  Sea-Land  are 
designated  as  Respondents  in  this 
proceeding. 

It  is  further  ordered,  That,  in  the  event 
violations  of  the  1984  Act  or  the 
Commission's  regulations  are  found, 
thia  proceeding  shall  determine  whether 
civil  penalties  should  be  assessed 
against  any  of  the  Respondents  and.  if 
so,  in  what  amounts. 

It  is  furtiter  ordered.  That,  in  the  event 
-violations  of  the  1984  Act  or  the 
Commission's  regulations  are  foimd, 
this  proceeding  shall  determine  whether 
a  cease  and  desist  order  should  be 
issued  against  any  or  all  of  the 
Respondents. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  these  mattms  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  ("  ALJ")  of  the  Commission's 
Office  of  Administrative  Law  Judges  at 
a  date  and  place  to  be  hereafter 
determined  by  the  ALJ  in  compliance 
with  Rule  61  of  the  Commission's  Rules 
of  Practice  and  Procedure,  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  ALJ  only 
after  consideration  has  been  given  by 
the  parties  and  the  presiding  ALJ  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  a  proper  showing 
that  there  are  gentiine  issues  of  material' 
feet  that  cannot  be  solved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  Hwring  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  pnx»eding. 

h  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  each 
party  of  record. 

It  is  farther  ordaed.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.72. 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hwering  or  prehearing 
conference,  shall  be  served  on  each 
party  of  record. 

It  is  fartber  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 


directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  in  accordance  with  Ride 
118  of  the  Commission's  Rules  of 
Practice  and  Procedure,  46  CFR  502.118, 
and  shall  be  served  on  each  party  of 
record. 

Finally,  it  is  ordered.  That  in 
accordance  with  Ride  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61,  the  initial 
decision -of  the  presiding  ALJ  shall  be 
issued  by  May  5, 1998,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  September  2. 1998. 

By  the  Commission. 
Jonph  C  PoUdog. 
Secrelaiy. 

(FR  Doc  97-11999  Filed  5-7-97:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
[DockelNa  97-07] 

Possible  Unfiled  Agreement  Det¥iresn 

Hyundai  Merchant  Marine  Company, 

Ltd.,  and  Mediterranean  Shipping  Co., 

SJL;  Order  of  Investigation  and 

>■ — I — 

neonng 

On  September  6. 1995.  Hyundai 
Merchant  Marine  Company,  Ltd. 
("Hyundai")  and  Mediterranean 
Shipping  Co.,  S.A.  ("MSC")  filed  widi 
the  Federal  Maritime  Commission 
("Commission"  or  "FMC")  FMC 
Agreement  No.  217-011512  ("FMC 
agreement"  or  "filed  agreement"),  under 
which  Hyundai  is  authorized  to  charter 
space  on  MSC's  vessels  in  the  trade 
between  U.S.  Atiantic  and  Gidf  ports 
and  ports  in  North  Europe.  At  the  time 
this  FMC  agreement  was  filed,  MSC  was 
a  member  of  the  Trans- Atiantic 
Conference  Agreement  ("TACA"). 
Hyundai  became  a  member  of  TACA  on 
September  11, 1995. 

As  a  result  of  discussions  with  filing 
counsel  concerning  possible  restrictions 
on  the  rights  of  TACA  members  to 
charter  space  to  non-conference  carriers, 
the  staff  questioned  whether  the  FMC 
agreement  reflected  the  entire  agreement 
between  the  parties.  There  was  no 
reference  to  "TACA  membership  in  the 
FMC  agreement,  as  initially  filed.  In 
response  to  the  staff's  inquiry,  on 
September  29, 1995,  the  parties  filed  an 
amendment  to  the  FMC  agreement,  as 
follows: 

5.7    In  the  event  either  or  both  of  the 
Parties  shall,  at  any  time  during  the  period 
this  agreement  may  remain  in  effect,  adhere 
to  any  other  agreement  in  the  Trade, 
including  the  Traiu-Atlantic  ConfiBrence 
Agreement  ("TACA")  and/or  Transatlantic 
Policing  Agreement  ("TPA")  and  any 


successor  to  the  TACA  and/or  TPA.  they 
herein  undertake  to  abide  by  the  terms  and 
conditions  of  any  such  other  agreements  and, 
in  the  particular  case  of  the  TACA,  the 
provisions  of  Article  15  thsteoC, 

The  FMC  agreement  between  Hyundai 
and  MSC.  as  amended,  became  effective, 
pursuant  to  section  6  of  the  Shipping 
Act  of  1984. 46  U.S.C  app.  1701,  et  seq. 
("1984  Act")  on  October  21. 1995. 

Article  15  of  the  TACA  agreement  is 
entiUed  "Adherence  to  Tariffi.  Service 
Contracts  and  Authorized  Practices; 
Conflicts  of  Interest"  Article  15.3 
thereof  reads,  in  part 

All  Parties  shall  strictly  abide  by  and 
observe  Agreement  rules,  regulations  and 
authorized  practices  and  no  Party  shall 
engage,  directly  or  indirecdy,  through  any 
holding,  parent  subsidiary,  associated  or 
affiliated  company  or  tympanies  ("Related 
Companiea")  or  otherwise,  in  the 
transportation  of  cargo  in  the  Trade  at  rates 
or  on  tenns  and  oonoitioiis  other  than  those 
agreed  upon  or  otfaerwiae  authorized 

pursuant  to  the  provisions  of  this  Agreement 

•  •  • 

On  the  basis  of  concerns  that  this 
language  may  preclude  TACA  members 
from  chartering  space  on  their  vessels  to 
non-conference  Ihies,  the  Commission 
issued  an  order  pursuant  to  section  15 
of  the  1984  Act  on  F^ruary  22, 1996, 
.requiring  infinmation  and  documents 
related  to  this  issue.* 

In  response  to  that  order,  Hyundai 
and  MSC  produced  a  number  of 
documents,  including  a  slot  charter 
agreement  lietween  Hyundai  and  MSC, 
dated  August  4, 1995,  and  referred  to  by 
the  parties  as  a  memorandum  of 
agreement  ("MOA").  In  addition, 
Hyundai  and  MSC  produced  copies  of 
correspondence  between  negotiators  for 
the  two  carriers,  indicating  that  the 
terms  of  the  MOA  were  the  focus  of 
extensive  negotiations,  while  the  first 
draft  of  the  FMC  agreement  was  agreed 
to  without  change  or  substantive 
discussion.  Moreover,  the  negotiator  for 
MSC  informed  his  counterpart  at 
Hyundai  that,  where  there  were 
diiicrepancies  between  the  two 
documents,  the  terms  of  the  MOA 
would  supersede  those  of  the  filed 
agreement 

The  MOA  is  a  detailed  document  with 
four  appendices  ,2  while  the  FMC 
agreement  is  written  in  general  terms 
and  does  not  contain  any  appendices  or 
certain  other  specifics  set  forth  in  the 


*  This  section  IS  order  waa  addressed  to  TACA 
and  its  seventeen  member  lines.  Responses  were 
submitted  in  May  1996,  and  required  informal 
foUow-up  with  the  conference  and  its  members 
which  was  completed  in  December  1996. 

'These  appendices  are:  1.  Containerships/ 
capacity /schedules:  2.-  Flaancial  arrangements;  3. 
Slot  Charter  Party;  and  4.  Rastiictions  in  respect  of 
daagerous  goods. 


MOA.3  In  addition  to  this  diSarence  in 
the  level  of  detail,  there  are  at  least  three 
differences  of  a  more  substantive  nature 
between  the  filed  agreement  and  the 
MOA. 

First,  the  MOA  makes  several 
references,  on  the  tide  page  and  in  the 
preamble,  to  the  relationship  between 
this  slot  charter  and  TACA.  The  tide 
page  of  the  MOA  states  that  the  slot 
charter  agreement  is  "Under  the  Trans 
Atlantic  Conference  Agreement"  The 
preamble  states: 

This  agreement  is  adopted  pursuant  to  the 
Conference  Agreement*  In  furtherance  of  the 
Conference  agreement  the  parties  have  met 
and  conmumicatBd  among  themselves  for  the 
purpose  of  efiCacting  the  purposes  and 
provisions  of  the  Confareooe  Agreement 
Their  dscisiOBS  are  sat  forth  in  this 
agreement  This  agreement  is  supplemental 
to  the  ConfBrence  Agreement  and  is  subject 
to  all  of  the  rights,  obligations,  «i«»finiHn«i«^ 
terms  and  conditions  set  forth  in  the 
Conference  Agreement 

The  filed  agreement  contains  no 
counterpart  to  this  preamble,  nor  any 
reference  to  TACA  on  the  tide  page. 

Second,  as  originally  signed  by  the 
parties,  the  MOA  contained  an  Article 
15  which  stated: 
15.  Conference  Membership 

Hyundai  and  MSC  shall  take  a  ocmmion 
position  to  membership  in  TACA  for  the 
period  of  this  Agreement  No  Party  will 
resign  from  TACA  without  the  agreement  of 
the  other  Party. 

Nothing  similar  to  this  commitment 
appears  in  the  filed  agreement  The 
MOA  appears  to  have  been  amended  by 
the  parties  on  May  20, 1996,  to  delete 
this  conference  membership  provision." 
A  copy  of  that  amendment  to  the 
unfiled  MOA  was  submitted  to  the 
Commission  on  Jime  28. 1996. 

The  third  significant  difiiarence 
between  the  MOA  and  the  filed 
agreement  is  foimd  in  the  duration  of 
the  respective  agreements.  The  MOA 
states  that 

This  agreement  will  have  a  firm  validity  of 
three  yeers  and  shall  commence  on  October 
1st  1995  or  latest  January  1st,  1996.  It  will 
remain  in  efiiect  for  a  minimtim  of  36  months. 
[Tlhereafter  it  will  be  sub)ect  to  termination 
on  six  months  notice  given  by  any  party  in 
writing  to  the  party  [sic|.  The  earliest 
e&ctive  notice  of  termination  date,  however, 
«nU  be  March  30th,  1998. 

Article  9  of  the  filed  agreement  states, 
in  pertinent  part,  that 


*E.g.,  compensation  for  unavailable  slots;  carnage 
of  empty  containers:  intercoastal  moves;  utilisation 
reports;  costs  of  vessels  out  of  service;  etc 

*CoBiat«oce  Agreement  is  defined  by  the  MOA 
to  mean  TACA. 

'The  MOA  was  first  disclosed  to  the  Commissioo 
on  May  7, 1996,  in  response  to  the  sedioo  15  order. 
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This  Agraement  may  be  implemented  as 
from  the  date  it  becomes  lamr^iily  effsctive 
and  its  term  shall  be  of  indefinite  duration. 
The  Parties  may  terminate  or  suspend  this 
Agreement  at  any  time  upon  such  terms  as 
tl)»y  may  determine  *  *  *. 

The  1984  Act  and  the  Cominission's 
regulatioiu  are  explicit  in  requiring  that 
a  true  and  complete  copy  of  every 
applicable  agreement  be  filed  with  the 
Gommission.  and  that  parties  operate 
only  puistiant  to  the  terms  of  such 
agreements.  Section  5(a)  of  the  1984 
Act.  46  U.S.C.  app.  1704(a),  requires 
that 

A  true  copy  of  every  agreement  entsrad 
into  with  respect  to  an  activity  described  in 
taction  4(a)  or  (b)  of  this  Act  shall  be  filed 
with  the  Commission  *  *  *.  The 
Commission  may  by  regulation  prescribe  the 
fiarm  and  nuinnnr  in  which  an  agreement 
shall  be  filed  and  the  additional  information 
and  documents  necessary  to  evaluate  the 
agreement 

Sections  10(aM2)  and  10(aK3)  of  the 
1984  Act,  46  U.S.C.  app.  1709(aK2)  and 
1709(aM3).  state  that  no  person  may: 

(2)  operate  imder  an  agreement  required  to 
be  filed  under  section  5  of  this  Act  that  has 
not  become  effective  under  section  6.  or  that 
has  been  reiectad.  disapproved,  or  canceled; 
or 

(3)  operate  under  an  agreement  required  to 
be  filed  under  section  5  of  this  Act  except  in 
■ocordancw  with  the  terms  of  the  agreement 
or  any  modifications  made  by  the 
Commission  to  the  agreement 

The  Commission's  rules 
implementing  these  statutory  provisions 
are  set  forth  at  46  CFR  part  572,  and,  as 
pertinent  to  the  issues  set  forth  herein, 
provide  as  follows: 
46  CFR  572.103    Policies*   *   * 

(g)  An  agreement  filed  under  the  Act  must 
be  clear  and  definite  in  its  terms,  must 
embody  the  complete  understanding  of  the 
parties,  and  must  set  forth  the  specific 
authorities  and  conditions  under  which  the 
parties  to  the  agreement  will  conduct  their 
present  operations  and  regulate  the 
relationships  among  the  agreement  mmnbers. 

46  CFR  572.407    Complete  and  Definite 
Agreements 

(a)  Any  agreement  required  to  be  filed  by 
the  Act  and  this  part  shall  be  the  complete 
agreement  among  the  parties  and  shall 
specify  in  detail  the  substance  of  the 
understanding  of  the  parties. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  section,  agreement  clatises  which 
contemplate  a  further  agreement,  the  terms  of 
which  are  not  fully  set  forth  in  the  enabling 
agreement,  will  be  permitted  only  if  the 
■Ti^hling  agreement  indicates  that  any  such 
further  agreement  cannot  go  into  effect  unless 
filed  and  effective  under  the  Act 

(c)  Further  specific  agreements  or 
understandings  which  are  established 
pursuant  to  express  enabling  authority  in  an 
agreement  are  considered  interstitial 
implementation  and  are  permitted  writhout 


further  filing  under  section  5  of  the  Act  only 
if  the  further  agreement  concerns  routine 
operational  or  administrative  matters, 
including  the  establishment  of  tariff  rates, 
rules,  and  regulations. 

Section  7(a)  of  the  1984  Act,  46  U.S.C 
app.  1706(a),  provides,  as  pertinent 
here,  that  the  antitrust  laws  of  the 
United  States  do  not  apply  to— 

(1)  any  agreement  that  has  been  filed  under 
section  5  of  this  Act  and  is  effective  under 
section  5(d)  or  section  6  *  *  *,  (or) 

(2)  any  activity  or  agreement  within  the 
scope  of  this  Act,  whether  permitted  tmder 
or  prohibited  by  this  Act,  undertaken  or 
entered  into  with  a  reasonable  basis  to 
conclude  that  (A)  kit  is  pursuant  to  an 
agreement  on  file  with  the  Commission  and 
in  effect  wrhen  the  activity  took  place  *  *  *. 

This  broad  grant  of  antitrust 
immunity  necessitates  careful 
Commission  oversight  of  the  activities 
carried  out  pursuant  to  agreements. 
Effective  oversight  could  be  thwarted  by 
failure  to  disclose  essential  elements  of 
agreements,  or  by  language  filed  with 
the  Commission  which  may  not  pennit 
an  assessment  of  an  agreement's  true 
competitive  impact 

It  appears  that  the  differences 
between  the  Hyundai/MSC  filed 
agreement  and  the  MOA  extend  beyond 
routine  operational  or  administrative 
matters  and  provide  for  activities  mdiich 
afEact  competition  between  the  parties 
and  with  other  carriers  in  the 
transatlantic  trades.  In  particular,  it 
appears  that  the  MOA.  as  originally 
sidled,  effectively  ties  Hyimdai, 
traditionally  a  non-conference  carrier,  to 
membership  in  TACA  for  at  least  three 
yeara.  There  is  nothing  in  the  filed 
agreement  which  would  alert  the 
Commission  or  the  public  to  this 
anticompetitive  aspect  of  the  slot 
charter  agreement 

As  noted,  Hyimdai  joined  TACA 
effective  September  11, 1995,  and  the 
FMC  agreement  became  effective  on 
October  21, 1995.  Thus,  it  appears  that 
Hyundai  and  MSC  implemented  at  least 
the  first  part  of  their  unfiled  agreement 
on  conference  membership.  i.e.  Hyimdai 
and  MSC  took  a  common  position  to 
membership  in  TACA.  more  than  eight 
months  prior  to  its  reported  deletion 
from  the  MOA  on  May  20. 1996,  and 
more  than  a  month  prior  to  effectiveness 
of  the  FMC  Agreement 

In  view  of  me  above,  the  Commission 
is  instituting  this  investigation  to 
determine  whether  Hyundai  and/or 
MSC  are  violating  or  have  violated 
pertinent  provisions  of  the  1984  Act  and 
Commission  regulations  by  operating 
pursuant  to  an  agreement  not  filed  with 
the  Commission,  the  terms  of  which 
may  be  substantively  different  from 
those  contained  in  the  parties' 


agreement  which  is  on  file  with  the 
Commission  and  effective  pursuant  to 
the  1984  Act.  If  so,  this  pnxneding  also 
shall  determine  whether  civil  penalties 
should  be  assessed  and,  if  so,  in  what 
amoimt,  and  whether  a  cease  and  desist 
order  should  be  issued. 

Now  therefore,  it  is  ordered,  that 
punuant  to  sections  5(a),  10(a)(2). 
10(aM3).  11.  and  13  of  the  Shipping  Act 
of  1984  ("1984  Act").  46  U.S.C  app. 
1704(a).  170g(a)(2),  1709(a)(3).  1710. 
and  1712,  and  the  Commission's 
regulations  set  forth  at  46  CFR 
572.103(g),  and  46  CFR  572.407,  an 
investigation  is  hereby  instituted  to 
determine,  with  respect  to  space/slot 
chartering  in  the  transatlantic  trades: 

1.  Whetner  Hyundai  and  MSC  are 
violating  or  have  violated  section  5(a)  of 
the  1984  Act  by  failing  to  file  a  true 
copy  of  an  agreement  entered  into  with 
respect  to  an  activity  described  in 
section  4(a)  or  (b)  of  the  1984  Act,  46 
U.S.C.  app.  1703  (a)  or  (b); 

2.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  section 
10(aH2)  of  the  1984  Act  by  operating 
under  an  agreement  required  to  be  filed 
under  section  5  of  the  1984  Act  that  has 
not  become  effective  under  section  6 
thereof; 

3.  Whether  Hyimdai  and  MSC  are 
violating  or  have  violated  section 
10(a)(3)  of  the  1984  Act  by  operating  in 
a  manner  not  in  accordance  with  the 
terms  of  an  agreement  required  to  be 
filed  under  section  5  of  the  1984  Act; 

4.  Whether  Hyimdai  and  MSC  are 
violating  or  have  violated  46  CFR 
572.103(g)  by  filing  an  agreement  with 
the  Commission  that  does  not  embody 
the  complete  understanding  of  the 
parties  and/or  does  not  set  forth  the 
specific  authorities  and  conditions 
under  which  the  parties  will  conduct 
their  present  operations  and  regulate  the 
relationships  among  the  agreement 
members;  and 

5.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  46  CFR 
572.407  by  filing  an  agreement  tvith  the 
Commission  that  is  not  the  complete 
agreement  among  the  parties  and/or 
does  not  specify  in  detail  the  substance 
of  the  understanding  of  the  parties. 

It  is  further  ordered.  That  tiuyndai 
and  MSC  are  designated  as  Respondents 
in  this  pr(x:eeding. 

It  is  further  ordered.  That,  in  the  event 
violations  of  the  1984  Act  or  the 
Commission's  regulations  are  found, 
this  proceeding  shall  determine  whether 
civil  penalties  should  be  assessed 
against  either  or  both  of  the 
Respondents  and.  if  so.  in  what 
amounts. 

It  is  further  ordered,  that,  in  the  event 
violations  of  the  1984  Act  or  the 


Commission's  regulations  are  found, 
this  proceeding  shall  determine  whether 
a  cease  and  desist  order  should  be 
issued  against  either  or  both  to  the 
Respondents. 

It  is  further  Ordered,  That  a  pubUc 
hearing  be  held  in  this  proceeding  and 
that  these  matters  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  {"ALT')  of  the*  Commission's 
Office  of  Administrative  Law  Judges  at 
a  date  and  place  to  be  hereafter 
determined  by  the  ALJ  in  compliance 
with  Rule  61  of  the  Commission's  Rules 
of  Practice  and  Procedure,  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  ALJ  only 
after  consideration  has  been  given  by 
the  parties  and  the  presiding  ALJ  to  the 
use  of  alternative  forms  of  cfispute 
resolution,  and  upon  a  proper  showing 
that  there  are  genuine  issues  of  material 
feet  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  doctmients  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adeouate  record. 

It  is  further  Ordered,  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding. 

It  is  further  Ordered,  Toat  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  each 
party  of  record. 

It  is  further  Ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
acccHdance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72. 

It  is  further  Ordered,  That  all  further 
notices,  ordera,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shaU  be  served  on  each 
party  of  record. 

It  is  further  Ordered,  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573-0001,  in  accordiance  with  Rule 
118  of  the  Commission's  Rules  of 
Practice  and  Procedure,  46  CFR  502.118, 
and  shall  be  served  on  each  party  of 
record. 

Finally,  it  is  further  Ordered,  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61.  the  initial 
decision  of  the  presiding  ALJ  shall  be 
issued  by  May  5. 1998.  and  the  final 
decision  of  this  Commission  shall  be 
issued  by  September  2, 1998. 


By  the  Commission. 
Joaqih  C  PDlking, 
Secretoiy. 
[FR  Doc.  97-11998  Filed  5-7-97;  8:45  am) 


GENERAL  SERVICES 
ADMMSTRAT10N 

Report  OH  Revised  Syslein  of  flecordi 
Under  the  Privacy  Act  of  1974 

AOBICV:  General  Services 

Administration. 

ACTION:  Notific^on  of  revised  system  of 

records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
of  intent  l^  the  General  Services 
Administration  (GSA)  to  revise  a  system 
of  records  maintained  by  GSA. 

The  system  of  recortls.  Credentials. 
Passes,  and  Licenses,  GSA/HRO-8.  will 
be  revised  to  show  that  GSA  will  collect 
individual  next  of  kin  name  and  phone 
number  and  medical  infbmution  from 
employees  on  a  voluntary  basis,  so  that 
this  information  may  be  made  avail^le 
to  security  and  medical  personnel  in  the 
event  of  a  medical  emergency.  The 
system  will  also  be  revised  to  show  that 
date  storage  will  be  in  the  form  of  or  in 
electronic  chips  in  the  individual's 
identification  card  itself,  and  in 
associated  automated  date  systems. 

A  new  system  report  was  filed  with 
the  Chairman  of  the  Committee  on 
Government  Operations  in  the  House, 
the  Committee  on  Governmental  Affairs 
in  the  Senate,  and  the  Office  of 
Management  and  Budget 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revision. 
Comments  must  be  received  on  or 
before  the  30th  day  following 
publication  of  this  notice.  The  system 
will  become  effective  without  further 
notice  on  the  30th  day  following 
publication  of  this  notice  unless 
comments  are  received  that  would 
result  in  a  contrary  decision. 

AOOncSS:  Address  comments  to  the 
General  Services  Administration  (CAI) 
Washington.  DC  20405. 
FOR  RIRTHER  MFORMATION  CONTACT:  Ms. 
Mary  Cunningham.  GSA  Privacy  Act 
Officer,  telephone  (202)  501-3415. 

Backgroond 

The  system  of  records.  Credentials, 
Passes,  and  Licenses.  GSA/HRO-8,  %vill 
be  revised  to  show  that  GSA  will  collect 
individual  next  of  kin  NAME  and  phone 
number  and  medical  information  from 
employees  on  a  voluntary  basis,  so  that 


this  information  may  be  made  available 
to  security  and  medical  personnel  in  the 
event  of  a  medical  emergency.  The 
system  will  also  be  revised  to  show  that 
date  storage  will  be  in  the  form  of  or  in 
electronic  chips  in  the  individual's 
identification  care  itself,  and  in 
associated  automated  date  systems. 

System  number:  GSA/HRO-8. 

System  name:  Credentials.  Passes,  and 
Licenses. 

System  location:  This  system  of 
records  is  maintained  by  the  Director. 
Office  of  Management  Services.  1800  F 
St  NW.  Washington.  DC  and  by  the 
regional  Administntive  Services 
Divisions  as  listed  in  the  appendix 

Categories  oflndiwiduals  Covered  by  the 
System 

All  employees  whose  assigned 
responsibilities  require  the  issuance  of 
credentials  for  identification  and 
security  purposes. 

Categories  of  Records  in  the  System 

1.  GSA  Form  15,  Weekend  and 
Holiday  Pass  (Various  personal 
characteristics). 

2.  GSA  Form  22.  Employee 
Identification  Credential — Regional 
(Photo,  name.  Social  Security  Number 
(SSN).  issuance  date,  serial  numbw, 
employee  signature,  and  issuing  official. 

3.  GSA  Form  48,  Request  for  and 
Record  of  Credential  or  Pass  (Name, 
photo,  official  address  and  phone 
number,  home  address,  next  of  kin  and 
next  of  kin  phone  number,  issuance 
date,  serial  number,  empfoyee  sigoature, 
and  issuing  official). 

4.  GSA  Form  277.  Employee 
Id«itification  and  Authorization 
Credential-General  (Photo,  signature  of 
bearer,  name  of  employee,  signature  of 
issuing  official,  date  issued, 
identification  serial  number.  SSN. 
position  title,  official  address  and  phone 
number,  home  address  and  phone 
numbm,  next  of  kin,  next  of  kin  phone 
number  and  medical  information). 

5.  OF  7,  Property  Pass  (Name, 
building,  description  of  property, 
agency,  and  effective  date). 

6.  GSA  Form  2941.  Parking 
application  (Name  address,  agency, 
correspondence  symbol,  office 
telephone  number,  and  length  of 
service). 

Authority  for  Maintenance  of  the 
System 

The  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
Stet  377)  as  amended. 

Purpose.  To  assemble  in  one  system 
information  pertaining  to  passes  and 
credentials  for  identification  and 
security  purposes. 
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Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  such  use 

a.  To  facilitate  the  issuance  and 
control  of  cards,  parking  permits. 
building  passes,  driver  hcenses,  and 
similar  credentials. 

b.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation. 
or  order,  where  the  General  Services 
Administration  (GSA)  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  provide  information  to  a 
member  of  Congress  or  to  a 
congressional  staff  member  from  the 
records  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

d.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  requests,  in 
connection  with  the  hiring  and 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  a  job, 
the  letting  of  a  contract,  or  the  issuance 
of  license,  giant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  reqoesting  agency's  decision  on  the 
matter. 

f.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  workforce  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  sxich  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

g.  To  disclose  information  to  the 
Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  the  circular. 

h.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  Special  Counsel; 
the  Federal  Labor  Relations  Authority 
and  its  General  Counsel:  or  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  performance  of  their 
authorized  duties. 


i.  To  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee. 

j.  To  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation  of 
Federal  personnel  management 

k.  To  the  extent  that  official  personnel 
records  in  the  custody  of  GSA  are 
covered  within  the  systems  or  records 
published  by  the  Office  of  Personnel 
Management  as  Government-wide 
records,  they  will  be  considered  as  part 
of  that  Govemment-wride  system.  Other 
official  personnel  records  covered  by 
notices,  published  by  GSA  and 
considered  to  be  sep>arate  systems  of 
records  may  be  transferable  to  the  Office 
of  Persoimel  Management  in  accordance 
with  official  personnel  programs  and 
activities  as  a  routine  use. 

1.  To  an  expert,  consultant,  or  a 
contractor  of  GSA  to  the  extent 
necessary  to  further  the  performance  of 
a  Federal  duty. 

m.  To  medical  personnel  in  the  event 
of  a  medical  emergency. 

Policies  and  Practices  for  Storing. 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Stomge:  Information  is  collected  by 
means  of  electronic  mail  and  paper 
forms  and  may  be  stored  as  paper  forms, 
or  in  electronic  chips  in  the  individual's 
identification  card  itself,  and  in 
associated  automated  data  systems. 

Retrievability:  Name,  SSN, 
identification  (badge)  serial  number. 

Safeguards:  When  not  in  use  by  an 
authorized  person,  paper  records  will  be 
stored  in  lockable  metid  file  cabinets  or 
secured  rooms.  Electronic  records  are 
protected  by  a  password  and  may  also 
have  a  personal  identification  number 
(PIN)  as  a  second  level  of  protection. 

Retention  and  disposal:  Disposal  of 
records  is  described  in  the  HB,  GSA 
Records  Maintenance  and  Disposition 
System  (OAD  P  1820.2A)  and 
authorized  GSA  records  schedules. 

System  Manager  and  Address: 

The  official  responsible  for  this 
system  is  the  Director,  Office  of 
Management  Services,  1800  F  Sts..  NW.. 
Washington.  DC  20405.  Since  this  is  a 
geographically  dispersed  system, 
individuals  may  gain  access  to  it  by 
contacting  the  officials  at  locations  as 
listed  in  the  appendix. 


Notification  Procedure 

The  address  of  the  agency  offices  to 
which  inquiries  should  be  addressed 
and  addrrases  of  locations  at  which  the 
individual  may  present  a  request  as  to 
whether  a  system  contains  records 
pertaining  to  himself  or  herself  is  the 
same  as  that  shown  in  the  appendix. 
Individuals  shoi^d  provide  name,  social 
security  number,  period  of  employment, 
and  position  held  to  assist  the  office  in 
locating  the  record. 

Record  Access  Procedures 

An  individual  can  obtain  infonnation 
on  procedures  for  gaining  access  to 
records  from  the  Director,  Office  of 
Management  Services,  or  Regional 
Director,  Administrative  Services 
Division,  as  shown  in  the  appendix. 

Contesting  Record  Procedures 

GSA  rules  for  access  to  systems  of 
records,  contesting  the  contents  of 
systems  of  records  and  appealing  initial 
determinations  are  promulgated  in  41 
CFR  105-64,  published  in  the  Federal 
Register. 

Record  Source  Categories 

Information  is  provided  by  employee 
being  issued  credential  and  issuing 
official. 

Dated:  April  30. 1997. 

John  H.  I>aven)ay, 

Director,  Adminigtiative  Policy  and 
Information  Management  Division. 

[FR  Doc.  97-11958  Filed  S-7-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Public  Infonnalion  Coltoction 
Requirement  Submitt*d  to  ttw  Office  of 
Management  and  Budget  (OMB)  for 
Clearance 

AQBICY:  Administration  on  Aging. 

The  Administration  on  Aging  (AoA), 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511): 

TiUe  of  Information  Collection:  State 
Aimual  Long-Term  Care  Ombudsman 
Report; 

Type  of  Request:  Extension,  With 
Minor  Revision; 

Use:  To  revise  an  existing  information 
collection  for  States  to  use  in  reporting 
on  activities  of  their  Long-Term  Care 


Ombudsman  Programs  as  required 
under  Section  712  of  the  Older 
Americans  Act,  as  amended; 

Frequency:  Annually; 

Respondents:  State  Agencies  on 
Aging; 

Estimated  Number  of  Responses:  52; 

Total  Estimated  Burden  Hours:  9,000. 

Additional  Information  or  Comments: 
The  Administration  on  Aging  is 
submitting  to  the  Office  of  Management 
and  Budget  for  approval  an  extension, 
with  minor  revisions,  of  a  reporting 
form  and  instructions  for  the  State 
annual  Long-Term  Care  Ombudsman 
reports,  pursuant  to  requirements  in 
Section  712  (b)  and  (h)  of  the  Older 
Americans  Act  The  revisions; 

(1)  Modify  the  wording  of  some  of  the 
complaint  categories  to  assist 
respondents  in  categorizing  some 
complaints  which  were  being  placed 
under  "other"  and; 

(2)  stipulate  that  several  narrative 
responses  which  have  not  changed  since 
the  previous  report  do  not  need  to  be 
repeated. 

The  reporting  system  is  for  fiscal 
years  1997-99.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  60  days  of  the  publication  of  this 
notice  directly  to  the  following  address: 
OMB  Reports  Management  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  3208. 
Washington.  D.C  20503. 

Dated:  April  30, 1997. 
Alicia  Vaiadex  On, 

Director,  Office  of  Governmental  Affairs  and 
Elder  Rights,  Administration  on  Agmg. 
(FR  Doc.  97-12009  FUed  5-7-97;  8:45  am] 

BNJJNQ  CODE  41Se-04-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resoufcas  and  Services 
Administration 

Agency  Information  Collection 
Actlvitias:  Proposed  Collection: 
Comment  Rs<|uest 

In  compliance  with  the  requiremoit 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
siuunaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  infonnation  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1128. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Propoaed  Pro|ect:  Evalnation  of  tiie 
National  Health  Service  Corps 

New 

The  National  Heelth  Service  Corps 
(NHSC)  was  established  in  1971  to  help 


correct  the  maldistribution  of  health 
care  personnel  and  to  improve  the 
delivery  of  services  in  areas  widi 
shortages  of  health  care  profesMonals. 
Through  the  Scholarship  and  Loan 
Repayment  Programs  the  NHSC  recruits 
health  clinicians  and  piaces  thnn  in 
areas  designated  as  health  profisssional 
shortage  areas. 

The  evaluation  of  this  program  will 
include  three  mail  sinveys.  two  directed 
at  scholarship  and  loan  repayment 
program  clinicians  (physicians,  dentists, 
physician  assistants,  nurse  practitioners 
and  nurse  midwives).  and  one  directed 
at  site  administrators  currently 
employing  NHSC  clinicians.  The  Survey 
of  NHSC  Aliunni  (clinicians  who  began 
service  en  January  1. 1980  and 
terminated  their  service  before  March 
14, 1997)  will  assess  alumni  attitudes 
about  the  NHSC  experience  including 
recruitment,  placement,  and  service 
contributions  (for  example,  expanding 
clinical  services,  serving  in  clinical 
leadership  positions,  participating  in 
quality  improvement  activities  and 
injHaHng  community  primary  care 
initiatives)  to  the  site  and  community. 
In  addition,  the  survey  wiU  examine 
various  measures  of  clinician  retention 
in  undeserved  areas.  The  Survey  of 
NHSC  Clinicians  (current)  will  also 
assess  attitudes  about  the  NHSC 
experience  including  recruitment.  * 
placement  and  service  contribution  to 
the  site  and  community.  The  Survey  of 
Administrators  in  Sites  with  NHSC 
Clinicians  will  assess  sites'  experiences 
with  NHSC  clinicians  and  will  provide 
an  assessment  of  Aeir  service 
contributions  to  the  site  and 
community.  The  data  collected  through 
the  surveys  will  be  used  to  formulate 
programmatic  and  poUcy 
recommendations  designed  to 
strengthen  the  NHSC  program  and 
increase  its  effectiveness. 


Type  of  survey 


Ahjmni  Survey  

Current  CKnidan  Survey .. 
Site  Administrator  Survey 
Total 


No.o< 
respondents 


2264 

1411 

252 

3927 


No.  of  re- 
sponses per 


AvgJwrden/ 
response 
On  hours) 


A 

A 
A 


Total  bur- 
den hours 


1132 
706 
126 

1964 
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Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  30. 1997. 
J.  Henry  Monies, 

Director,  Office  of  Policy  and  Information 

Coordination. 

(FR  Doc.  97-12054  Filed  S-7-97;  8:45  am) 

MUJNQ  COM  4iai>-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Servicas 
Administration 

Request  for  Nominations  of 
Representatives  to  the  Advisory 
Committee  on  infant  Mortality 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  HRSA  is  requesting 
nominations  for  representatives  of 
specified  constituencies  or 
organizations  to  serve  on  the  Advisory 
Ckimmittee  on  Infant  Mortality  (ACIM). 
The  composition  of  the  ACIM  is  being 
expanded  to  meet  new  congressional 
requirements  to  provide  advice  and 
guidance  to  the  Secretary  on  health  care 
services  provided  to  mothers  and 
newborns,  as  authorized  under  Section 
606  ("Newborns"  and  Mothers'  Health 
Protection  Act  of  1996")  of  Pub.  L.  104- 
204.  the  Veterans  Administration- 
Housing  and  Urban  Development 
Appropriations  Act  of  1997. 
Many  of  the  categories  of 
constituencies  or  organizations 
specified  by  Section  606(b)  of  the  Act 
for  membership  on  the  panel  are  already 
represented  on  the  AQM.  Additionally, 
Congress  has  identified  other 
organizations  with  specific  areas  of 
expertise  for  inclusion  on  the  panel. 
Those  categories  not  already 
represented  in  the  current  membership 
or  that  have  not  been  specifically 
identified  by  Congress  include:  health 
plans;  hospitals;  employers;  and 
consumers.  Nominations  are  being 
solicited  for  persons  of  national  stature 
representing  these  four  categories  who 
are  knowledgeable  about  maternal  and 
infant  health,  study  methods  and 
quality  assurance. 

DATES:  Nominations  should  be  received 
by  Jime  9, 1997. 

ADDRESSES:  All  letters  of  nominations, 
specifying  the  nominee's  expertise  and 
category  they  are  representing,  and 
curricula  vitae  of  the  nominees  should 


be  sent  to  Audrey  H.  Nora.  M.D.. 
M.P.H.,  Director.  Maternal  and  Child 
Health  Bureau,  and  Assistant  Surgeon 
General,  5600  Fishers  Lane,  Room  18- 
05,  Rockville,  MD  20857,  within  30  days 
of  this  Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodie  Kessel.  M.D..  M.P.H..  Director. 
Division  of  Science,  Education,  and 
Analysis,  5600  Fishers  Lane,  Room 
18A-55,  Rockville,  MD  20857. 
SUPPlfMBifTARY  INFORMATION:  Section 
606  of  Pub.  L.  104-204  requires  health 
plans  and  insurance  carriers  that 
provide  maternity  benefits  to  provide 
coverage  for  postpartum  hospital  stays 
of  at  least  48  hoius  for  uncomplicated 
vaginal  deliveries  and  96  hours  for 
Cesarean  sections.  Section  606(b)  of  the 
Act  directs  the  Secretary  to  establish  an 
advisory  panel  to  review  data  on  health 
care  services  provided  to  mothers  and 
newborns,  to  study  several  issues 
related  to  quality  of  care  and  length  of 
maternity  stay,  and  to  report  to  Congress 
within  5  years  on  a  series  of  issues     ^ 
related  to  private  sector  improvements 
in  prenatal  and  postnatal  care.  An 
interim  report  is  required  in  18  months. 

The  law  specifies  that  the  advisory 
panel  be  chosen  from  public  and  private 
sector  entities  with  expertise  in  areas 
such  as  patient  care,  patient  education, 
quality  assurance,  outcomes  research, 
and  consumer  issues,  and  include 
representatives  of  health  care 
practitioners,  health  plans,  hospitals, 
employers,  States,  and  consumers.  The 
Senate  Labor  and  Human  Resources 
Conunittee  Report,  S.  Rpt.  104-326, 
which  accompcmied  the  "Newborns' 
and  Mothers'  Health  Protection  Act  of 
1996"  (S.  969),  further  elaborates  on  the 
composition  of  the  advisory  panel, 
identifying  a  number  of  organizations  by 
name  as  well  as  category  for 
membership.  Congressionally-identified 
organizations  in  categories  not  already 
represented  by  current  AQM  members 
have  already  been  invited  to  nominate 
a  representative  to  the  advisory  panel. 

On  January  29, 1997,  the  Secretary 
designated  the  ACIM  to  carry  out  the 
additional  responsibilities  of  the 
advisory  panel  authorized  under 
Section  606(b)  of  the  Act,  with  the 
understanding  that  its  composition 
would  be  expanded  to  meet  the 
broadened  membership  requirements  of 
Section  606(b)  of  the  Act.  These 
membership  categories  are  health  plans, 
hospitals,  employers,  and  consumers. 
Organizations  in  categories  not 
otherwise  represented  by  current  AQM 
members  are  being  invited  via  this 
notice  to  nominate  a  representative  to 
serve  on  the  advisory  panel.  If  no 
nomination  is  received  bom  entities 


within  these  categories,  the  MCHB  will 
nominate  a  member  to  represent  that 
constituency's  interests. 

The  Advisory  Conunittee  on  Infant 
Mortality  was  established  in  1991  to 
advise  the  Secretary  on  HHS  programs 
directed  at  reducing  in&nt  mortality 
and  improving  the  health  status  of 
pregnant  women  and  infants.  The 
Committee  is  governed  by  provisions  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  2),  which  sets  forth 
standards  for  the  formation  and  use  of 
advisory  committees.  The  Committee 
currenUy  consists  of  the  Assistant 
Secretary  for  Health,  the  Assistant 
Secretary  for  Children  and  Families,  the 
Administrator,  Health  Care  Financing 
Administration  and  the  Assistant 
Secretary  for  Food  and  Consumer 
Services,  USDA,  as  ex-officio  members, 
and  21  members,  including  the  chair, 
selected  by  the  Secretary.  Both  the 
public  and  private  sectors  are 
represented.  Members  from  the  private 
sector  represent  corporations  and 
foundations,  the  media,  the  clergy, 
health  and  other  professional 
organizations.  Members  from  the  public 
sector  represent  administrators  &om 
State  and  local  levels,  including 
minority,  rural  and  urban  interests.  The 
ACIM  receives  administrative  support 
from  HRSA's  Maternal  and  Child  Health 
Bureau  (MCHB). 

Members  of  the  advisory  panel  will 
serve  for  a  4-year  term.  The  panel  will 
meet  3  to  4  times  per  year. 

Dated:  May  2, 1997. 
dande  Earl  Fox. 

Acting  Administrator. 

[FR  Doc.  97-11915  Filed  5-7-97;  8:45  ami 

■ILUNQ  CODE  41W-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  June  1997: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Time:  June  5. 1997.  9:00 
a.m. — 5:00  p.m.,  June  6. 1997.  8:30 
a.m. — 4:00  p.m. 

Place:  Windham  Bristol  Hotel,  2430 
Pennsylvania  Avenue.  Washington,  DC 
20037. 

The  meeting  is  open  to  the  public. 


Agenda:  Topics  that  will  be  discussed 
include:  Updates  on  the  Healthy  Start 
Program  and  Media  Campaign; 
discussion  of  Welfare  Reform  and  the 
proposed  Child  Health  Care  Initiatives; 
and  discussion  of  Early  Postpartum 
Discharge  and  Low-Birthweight  issues. 

Anyone  requiring  information 
regarding  the  Conunittee  should  contact 
Dr.  Peter  C.  van  Dyck,  Executive 
Secretary,  Advisory  Committee  on 
Infant  Mortality,  Health  Resources  and 
Services  Administration.  Room  18-31, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-2204. 

Persons  interested  in  attending  any 
portion  of  the  meeting  or  having 
questions  regarding  the  meeting  should 
contact  Ms.  Kerry  P.  Nesseler,  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration, 
Telephone  (301)  443-2204. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  5. 1997. 
Hmry  Monlea, 

Director,  Office  of  Policy  and  In  formation 
Coordination.  HRSA. 

(FR  Doc.  97-12055  Filed  5-7-97;  8:45  am] 
BtUMQ  CODE  4iai>-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Pannlt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  piusuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-828559. 
Applicant:  Walter  Van  Power.  Dallas  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
doTcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-828457. 
Applicant:  Sonia  Foeister,  Scottsdale,  AZ. 

The  applicant  requests  a  permit  to 
import  biological  samples  taken  from 
Bafrd's  tapir  [Tapirus  bairdii]  in 
Corcovado  National  Park.  Costa  Rica  for 
the  purpose  of  scientific  research. 
PRT-8182228. 
Applicant:  Antibody  Systems,  Bedford.  TX. 


The  applicant  requests  an  amendment 
to  their  permit  to  include  the  import  of 
blood  and  tissue  samples  from  Komodo 
Island  Monitor  [Varanus  kimodoensis) 
from  areas  of  Indonesia  other  than 
previously  authorized,  for  the  purpose 
of  scientific  research  to  benefit  the 
species  in  the  wild.  This  notice  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period  if  necessary. 
PRT-828562. 

Applicant:  Louisville  Zoological  Garden. 
Louisiville.  KY. 

The  applicant  requests  a  permit  to 
import  one  female  Sumatran  orangutan 
[Pongo  pygmaeus  abellfl  from  the 
Calgary  Zoo.  Calgery,  Alberta,  Canada, 
for  the  purposes  of  enhancement  of  the 
survival  of  the  species  through  captive- 
breeding  and  conservation  education. 

PRT-828373. 

Applicant:  Richard  Smith,  The  Woodlands, 
TX. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-8282S1. 

Applicant:  The  Field  Museum  of  Natural 
History,  Chicago,  IL. 

The  applicant  requests  a  permit  to 
import  39  wild  mouse  lemurs 
MicTOC^ms  murinus,  Microcebus  rufus 
and  Microcebus  sp.,  preserved  as  skins 
and  skeletons  from  Madagascar  for  the 
purpose  of  scientific  reseuch. 

PRT-824211. 

Applicant:  Peter's  Taxidermy,  Graham,  WA. 

The  applicant  a  permit  to  export  two 
mounted  specimens  of  captive-bred 
snow  leopards  {Uncia  undo)  to  Japan 
for  the  purpose  of  survival  of  the  species 
through  conservation  education. 
PRT-828464. 
Applicant:  Charles  L.  Black,  Shieveport.  LA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
-  Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430.  Arlington.  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 


The  public  is  invited  to  comment  on 
the  following  ^plication(s)  for  permits 
to  conduct  certain  activities  with  marine 
Tnaininiila  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  aeq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR 18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  [Ursus  maritimus) 
from  the  Northtvest  Territories,  Canada 
for  personal  use. 


Applicail/ad- 
dress 

Popuiaiion 

PRT- 

Jeffrey  Sorg, 
Kalispel.MT. 

GeofgeMann. 
Opeii(a.AL 

Southern  Beau- 
fort 
Baffin  Bay  

827890 
828295 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
one  of  these  applications  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
N.  Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203,  telephone  703/358-2104 
or  fax  703/358-2281  and  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  May  2. 1997. 
Karm  AndenoB, 

Acting  Chief,  Branch  ofPenniU,  Office  of 
Management  Authority. 
(FR  Doc.  97-11961  nied  5-7-97;  8:45  am) 
I  OOK  43ia-6B-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

Notica  of  Intent  To  Prepare  an 
Envlronroental  Impact  Statement  for 
Propoaad  U.S.  Fish  and  WUdUfa 
Sarvica  Habitat  Prolactlon  Acllvlllai  In 
Selected  Areas  Within  the  Waatam 
Portions  of  Washington,  Oregon,  and 
Noritiem  CalHomla 

agency:  U.S.  Fish  and  WUdlife  Service. 
Interior. 
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ACTION:  Cancellation  of  Notice  of  Intent 
to  Prepare  an  Environmental  Impact 
Statement 

SUMMARY:  As  announced  in  Federal 
RegistBr  Vol.  59,  No.  92,  page  25116, 
May  13. 1994,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  advised  the 
public  that  the  Service  intended  to 
gather  information  necessary  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  "U.S.  Fish  and  Wildlife  Service 
Habitat  Protection  in  Selected  Areas  of 
the  Middle-Upper  Pacific  Coast."  This 
notice  announces  the  Service  has 
decided  to  cancel  the  environmental 
analysis  process.  The  May  13, 1994 
Notice  of  Intent  is  hereby  rescinded. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carey  Smith,  Pacific  Coast  Joint  Venture 
Coordinator.  U.S.  Fish  and  WildlifiB 
Service,  9317  N.E.  Highway  99.  Suite  D, 
Vancouver,  Washington,  98665. 
Telephone:  360-696-7630. 

Dated:  April  23. 1997. 
TlioiiiaB  I.  Dwyar, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 

and  Wildlife  Service. 

IFR  Doc.  97-12001  Filed  &-7-97: 8:45  ami 

MLLMQ  COM  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 
[00-060-1220-00] 

Emergency  Ckwure  of  Public  Lands 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Qofture  order. 

SUMMARY:  Notice  is  hereby  given  that 
effiective  May  2, 1997  certain  public 
lands  along  Fremont  County  Road  3 
(Temple  Canyon  Road)  are  closed  to 
recreational  target  shooting,  for  the 
purpose  of  enhancing  public  safety.  For 
this  closure  order,  shooting  is  defined  as 
the  discharge  of  any  weapon  for  the 
purpose  of  recreational  target  shooting. 
Bow  &  arrows,  pellet  giins  and  BB  guns 
are  included  in  this  definition. 
Recreational  shooters  may  use  other 
public  lands  where  public  safety  is  not 
at  risk  or  that  have  not  been  closed  to 
shooting.  No  person  shall  violate  any 
federal,  state  or  local  laws  pertaining  to 
use,  possession  or  discharge  of  firearms 
while  on  any  ELM  administered  public 
lands.  This  closure  affects 
approximately  75  acres  of  public  lands 
located  3  miles  southwest  of  Canon 
Qty,  Colorado. 

OATES:  Effective  May  2,  1997  and  will 
remain  in  effect  unless  revised,  revoked 
or  amended. 


ADDRESSES:  Bureau  of  Land 
Management  (BLM).  Canon  City  District 
Office.  3710  East  Main  Street.  Canon 
aty  Colorado  81212;  Telephone  (719) 
269-8500  TDD  (719)  (269-8597. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jack  H.  Hagan,  District  Law  Enforcement 
Ranger.  Canon  City  District  at  the  above 
address  or  by  calling  719-268-8500. 
SUPPLEMENTARY  INFORMATION:  BLM 
administers  approximately  6400  acres  in 
the  Temple  Canyon  area  near  Fremont 
County  Road  3.  This  area  has  become 
increasingly  popular  for  mountain 
biking,  and  hiking  due  to  its  close 
proximity  to  Canon  Qty.  An 
environmental  awareness  hiking/biking 
trail  will  soon  be  opened  in  this  area 
and  will  include  private  and  BLM  lands 
in  the  area  of  this  closure.  Additionally, 
there  are  private  lands  with  residential 
structures  and  livestock  operations 
adjacent  to  these  public  lands.  This 
closure  is  necessary  to  protect  public 
health  and  safety  on  public  lands  as 
well  as  persons  and  property  found  on 
adjacent  private  lands.  The  closure 
order  reflects  these  concerns.  Those 
exempted  from  this  closiue  order 
include  Law  Enforcement  Officers  in  the 
conmiission  of  their  official  duties  as 
protectors  of  the  public. 

The  public  lands  affected  by  this 
closure  are  located  at: 

6th  Principal  Meridian 

T.19S.,  R.70W.,  Section  7,  SWV«SWV« 
T.19S..  R.71W.,  Section  12,  SViSEViSEV. 
T.19S.,  R.71W.,  Section  13,  NEV4NEV«NEV« 
and  the  N'/iNWViNE'ANE'/t 

A  copy  of  this  Federal  Ragiatar  notice  and 
map  showing  the  clued  area  is  posted  in  the 
Canon  City  District  Office. 

Authority  for  this  action  is  found  in  43 
CFR  8364.1  and  the  Federal  Land  Policy  and 
Management  Act  of  1976.  Violations  of  this 
order  is  punishable  by  Bnes  and/or 
imprisonment  as  defined  in  18  U.S.C.  3571. 
Donnie  R.  Sparks, 
District  Mionqger. 
(FR  Doc.  97-12073  Filed  5-7-97;  8:45  am] 

MLUNG  COM  4310^IB-M 


DEPARTMENT  OF  THE  INTERIOR 

Buresu  of  Land  Management 
[NV-030-1430-01;  H-87154] 

Opening  of  Lands;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  Order. 

EFFECTIVE  DATE:  May  8, 1997. 


A  parcel  of  land  which  was 
segregated  for  exchange,  N-57154,  is  no 
longer  under  consideration  for 


exchange.  This  order  terminates  the 
exchange  segregation  and  opens  the 
land  generally  described  as: 

Mount  Diablo  Meridian 

T.  12  N.,  R.  21  E.,  sec.  30,  loU  7  to  16, 

inclusive, 
E'/»SWV4NWV«NWV4, 

EViNWV4SWy4NWV4,  and 

EV.SWV4SWV4NWV4. 
Contaiiung  35.05  acres  in  Carson  Valley. 

The  land  described  above  is  now  open 
to  the  public  land  laws  and  the  mining 
laws. 

FOR  FliRTHER  MFORMATION  CONTACT:  Jo 
Aim  Hufnagle,  Realty  Specialist  at  BLM 
Carson  City  District  Office.  1535  Hot 
Springs  Road,  Carson  City,  NV  89706, 
(702) 885-6000. 

Dated:  April  25. 1997. 
Daniel  L.  Jaoqnel, 

Acting  Assistant  District  Manager,  Carson 
City  District. 
(FR  Doc.  97-11951  FUed  5-7-97;  8:45  am) 

BHJJNQ  OOOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-1430-01:  CACA  7003  at  al.] 

Public  Land  Order  No.  7258;  Partial 
Revocation  of  Secretarial  Orders  Dated 
April  20. 1936,  July  29. 1936.  and  July 
7, 1936,  and  Bureau  of  Land 
Management  Orders  Dated  FelMruary 
27. 1952,  and  October  21. 1995; 
California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
three  Secretarial  orders  and  two  Bureau 
of  Land  Management  orders  insofar  as 
they  affect  1,002.74  acres  of  public 
lands  withdrawn  for  the  Bureau  of 
Reclamation's  Central  Valley  Project  Of 
the  1.002.74  acres  being  revoked,  906.62 
acres  will  be  opened  to  surface  entry 
and  mining  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  remaining 
96.12  acres  have  been  and  will  remain 
closed  to  surface  entry  and  mining 
because  they  are  included  in 
overlapping  withdrawals.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  June  9. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2135  Butano  Drive, 
Sacramento,  California  95825.  916-979- 
2858. 


By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated  April 
20. 1936.  July  29,.  1936.  and  July  7. 
1936,  and  Bureau  of  Land  Management 
Orders  dated  February  27, 1952,  and 
October  21, 1955,  which  withdrew 
public  lands  for  the  Bureau  of 
Reclamation's  Central  Valley  Project,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  lands: 

Mount  DiaUo  Meridian 

T.  32  N.,  R.  5  W., 

Sec.  4,  NVtS^  of  lot  20,  and  lot  32; 

Sec.  7,  lots  24  through  39,  inclusive; 

Sec.  8,  lots  5, 6,  and  21; 

Sec.  17.  lots  2. 8. 9.  IS.  16. 21.  and  22; 

Sec.  20.  lot  1. 
T.  33  N..  R.  5  W., 

Sec  21.  lot  1: 

Sec  31,  loU  1, 7, 9,  NEV4,  SEV1NWV4.  and 
NViSEy4; 

Sec  32,  WVi  of  lot  19,  and  lots  10, 16.  and 
21. 

The  areas  described  aggregate  1,002.74 
acres  in  Shasta  County. 

2.  The  following  described  lands  are 
included  in  overlapping  withdrawals 
and  thus  remain  withdrawn  from 
settlement,  sale,  location,  or  entry  imder 
the  general  land  laws,  including  the 
mining  laws: 

Momil  Diablo  Meridian 

T.  32  N.,  R.  5  W., 

Sec4,NV^SVioflot20. 
T.  33  N.,  R.  5  W., 

Sec.  21,  lot  1; 

Sec  32,  lota  16  and  21. 

The  areas  described  aggregate  96.12  acres 
in  Shasta  County. 

3.  At  10  a.m.  on  Jime  9, 1997,  the 
lands  described  in  paragraph  1,  except 
for  those  described  in  paragraph  2,  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 

9, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thoeafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  10  a.m.  on  June  9, 1997,  the 
lands  described  in  paragraph  1,  except 
for  those  described  in  paragraph  2,  will 
be  open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  tmder 
the  general  mining  laws  prior  to  the  date 


and  time  of  restoration  is  imauthorizad. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  l^  State  law  where  not  in 
conflict  wiUi  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  25, 1997. 
Boo  Annstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-11942  Filed  5-7-97;  8:45  am) 
MLUNG  COOe  4310-«»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-«S»-0777-83;  GPe-0277;  OR-19678 
(WA)] 

PubHc  Land  Order  No;  7255; 
Revocation  of  Qaologicai  Survey  Order 
Dated  May  19, 1950;  WMhington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Geological  Survey  order 
which  withdrew  573.31  acres  of 
National  Forest  System  lands  for  the 
Bureau  of  Land  Management's 
Powersite  Classification  No.  408.  The 
lands  are  no  longw  needed  for  the 
purpose  for  which  they  were 
withdrawn.  This  action  will  open 
180.75  acres  of  lands  to  surface  entry, 
which  have  been  and  will  remain  open 
to  mining  and  mineral  leasing.  Of  the 
lands  being  revoked,  312.56  acres  are 
within  other  overlapping  withdrawals 
and  will  remain  closed  to  siutace  entry 
and  mining,  but  Mdll  remain  open  to 
mineral  leasing,  and  80  acres  have  been 
conveyed  out  of  Federal  ownership. 
^FECnVE  DATE:  June  9, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
thie  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  "The  Geological  Survey  Order  dated 
May  19. 1950,  which  established 
Powersite  Classification  No.  408.  is 
hereby  revoked  in  its  entirety: 


WillaiMtte  Meridian 
Colville  Natioiml  Forest 

T.'36N.,R.43E., 

Sec  15,  lota  5  and  8. 
T.  37  N.,  R.  43  E., 

Sec  33,  lota  4, 5,  and  8. 
T.  38  N.,  R  43  E., 

Sec.  32,  lota  1, 2,  and  3. 
T.  35  N.,  R  44  E., 

Sec  7,  lot  4; 

Sec  19,  lota  1. 2, 6.  and  7; 

Sec  20.  lot  3. 

Kaniksa  NatitMal  Forest 

T.  34  N..  R  44  E. 
Sec  5.  lota  1.  7.  and  8; 
Sec  7.  W.ViSEV4. 

The  areas  described  aggregate  573.31 

in  Pend  Oreille  County. 

2.  At  8:30  a.m.,  on  Jime  9. 1997,  the 
following  described  lands  vdll  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segr^ations  of 
record,  and  the  requirements  of 
applicable  law: 

Willamatte  Meridian 

Cohrille  National  Forest 

T.  38  N..  R  43  E.. 
Sec  32.  those  poitiona  of  lota  1. 2.  and  3 
lying  outaide  the  boundary  of  Power 
Project  No.  2042. 
T.  35|4..  R  44  E., 
Sec.  7,  that  portion  of  lot  4  lying  outaide 

the  boundary  of  Powrer  Project  No.  2042; 
Sec.  20,  that  portion  of  lot  3  lying  outside 
the  boundary  of  Power  Project  No.  2042. 

Kaniksu  National  Forest 

T.  34  N.,  R  44  E., 

Sec  5,  lota  1,  7,  and  8. 

The  areas  described  aggregate 
approximately  180.75  acres  in  Pend  Oreille 
County. 

3.  The  folloMring  described  land  has 
been  conveyed  out  of  Federal  ownership 
and  will  not  be  opened  to  the  opwation 
of  the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws: 

T.  34N.,  R.44E.. 
Sec  7.  WV«iSEy4. 

The  area  described  contains  80  acres  in 
Pend  Oreille  County. 

4.  The  lands  described  in  paragraph  1, 
except  as  provided  in  paragraphs  2  and 
3.  are  within  the  overlapping 
withdrawals  for  a  Forest  Service 
recreation  area  or  Power  Project  No. 
2042,  and  will  remain  closed  to 
operation  of  the  public  land  laws, 
including  the  mining  laws. 

Dated:  April  24. 1997. 
Bob  Annstrongt 

Assistant  Secretary  of  the  Intmior. 

(FR  Doc  97-11941  FUed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

IWV-«21-1430-01:  WYW  88801-02] 

Public  Land  Order  No.  7256;  Opening 
ol  Land  Under  Section  24  of  the 
Federal  Power  Act,  in  the  Geological 
Survey  Order  Dated  Auguat  5, 1955. 
WMch  Eatabliahed  Powersile 
Claaalflcation  Na  433;  Wyoming 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  opens  1,512.76 
acres  of  National  Forest  System  land  in 
Powersite  Qassification  No.  433.  subject 
to  the  provisions  of  Section  24  of  the 
Federal  Power  Act  This  order  virill 
permit  consummation  of  a  pending  land 
sale  and  also  allows  for  future  land 
sales/exchanges  of  Forest  Sovica 
administered  land.  The  land  has  been 
and  will  continue  to  be  open  to  mining 
under  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
and  to  mineral  leasing. 

ffFECnVE  OATC:  May  8. 1997. 
RM  FURTHER  MF0RMAT10N  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
OCBce.  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-775-6115.    ^ 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  Section  24,  as 
amended,  16  U.S.C  818  (1988).  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVWY-190,  it  is  ordered  as  follows: 

1.  At  9  a.m.  on  May  8, 1997,  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Geological  Survey  Order  dated  August 
5. 1955,  which  established  Powersite 
Classification  No.  433.  will  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land 
subiect  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act,  and  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Mvidiu 

BridgBr-Teton  National  Forott 

T.41N..R.111W.. 
Sec  5.  loU  3  and  4.  SVd4WVi.  NV^SWV*. 

and  SEV4SWV4: 
Sac.  6.  loU  1.  2,  3.  SEV1NEV4,  SEV«NWV4, 

■nd  E>/>SWV«: 
Sec  7,  lot  1, 2, 3. 4,  and  EV^WV^: 
Sec  18.  lots  1,  2. 3.  and  4: 
Sec  19.  lot  3.  SW'ANEV*.  EV^NWVi.  and 

WViSEVi.  SEViSEV*; 
Sec  29,  WViNWVi: 


Sec.  30,  lot  2.  NEV«NEV«.  and  SE'ANWV*. 
The  aim  described  contains  1.512.76  acres 
in  Teton  County. 

2.  The  land  has  been  and  remains 
open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
the  provisions  of  the  Act  of  August  11. 
1955.  30  U.S.C.  621  (1988),  and  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  April  25. 1997. 


Assistant  Secretary  of  the  Interior. 
[FR  EkK.  97-11943  FUed  5-7-97;  8:45  ami 
I  COM  4Sia-a-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR  OX  tm-OO:  QP7-0173] 

Propoeed  Eatabliahment  Of 
Supplementary  Rulea;  Lane  County, 
Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  proposed 
establishment  of  supplementary  rules. 

SUMMARY:  The  Eugene  District,  Bureau 
of  Land  Management,  proposes  to 
establish  supplementary  rules  for  use  of 
those  public  lands  included  in  the 
Lower  Lake  Creek  Special  Recreation 
Management  Area  (LLCSRMA)  in  the 
Coast  Range  Resource  Area.  Eugene 
District,  Lane  Cotmty,  Oregon.  These 
supplementary  rules  are  being  proposed 
to  protect  public  focilities  and  provide 
for  public  safety  within  the  LLCSRMA, 
which  is  located  south  of  Triangle  Lake, 
Oregon,  within  Sections  19,  20,  27-30, 
and  32-34  of  Township  16  South,  Range 
7  West  of  the  Willamette  Meridian. 
These  rules  are  designed  to  reduce  the 
potential  for  damage  to  the  environment 
of  the  LLCSRMA  and  to  enhance  the 
safety  of  visitors  and  neighboring 
residents. 

ADDRESSES:  Comments  should  be  sent  to 
Norman  Gartley.  Acting  Coast  Range 
Area  Manager.  Eugene  District  OfBce, 
P.O.  Box  10226.  Eugene,  Oregon  97440- 
2226. 

FOR  FURTHER  MFORMATION  CONTACT: 
Saundra  Miles.  (541)  683-6600. 
SUPPLEMENTARY  MFORMATKM:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  These  supplementary 
rules  will  become  efiective  upon 
publication  in  the  Federal  S^iatar  as 
final  supplementary  rules.  A  map 
showing  the  location  of  the  lands 


subject  to  the  proposed  supplementary 
rules  is  available  in  the  Eugene  District 
Office. 

DATES:  Comments  must  be  received  by 
June  9. 1997. 

For  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District,  Bureau  of 
Land  Management,  proposes  to  establish 
supplementary  rules  for  the  LLCSRMA 
as  follows: 

1.  Operating  a  motorized  vehicle  in 
violation  of  Oregon  State  laws  and 
regulations  relating  to  use,  registration, 
operation  and  parking  is  prohibited. 

2.  Consiunption.  possession,  or 
furnishing  of  any  alcoholic  beverage  in 
violation  of  Oregon  State  law  is 
prohibited. 

3.  Possession  of  glass  beverage 
containers  is  prohibited. 

4.  Overnight  camping  is  prohibited 
without  the  written  permission  of  the 
authorized  officer. 

5.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended) 
between  the  hours  of  10  PM  to  4  AM  is 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

6.  Campfires  or  other  open  flame  fires 
are  prohibited  without  the  written 
permission  of  the  authorized  officer. 

7.  No  person  shall,  unless  otherwise 
authorized,  bring  any  animal  into  the 
Lower  Lake  Creek  SRMA  unless  such 
animal  is  on  a  leash  not  longer  than  6 
feet  and  secured  to  a  fixed  object  or 
under  control  of  a  person,  or  is 
otherwise  physically  restricted  at  all 
timei. 

8.  Bicycle  and  equestrian  travel  are 
prohibited  on  Bladily-Lane  Fliune. 
Powerhouse,  and  Fish  Creek  hiking 
trails. 

9.  Smoking  may  be  prohibited  by  the 
authorized  officer  when  necessary  to 
protect  natural  resources. 

10.  Use  and/or  discharge  of  weapons, 
including  firearms,  air  guns,  slingshots, 
or  other  projectile  launching  devices  is 
prohibited. 

11.  Kngaging  in  fighting.  physicsUy 
threatening  or  violent  behavior  is 
prohibited. 

12.  Operation  or  use  of  any  audio 
device,  noise  producing  device  or 
motorized  device  in  a  manner  that 
makes  unreasonable  noise  or  disturbs 
visitors  is  prohibited. 

13.  Possession  or  discharge  of 
fireworks  is  prohibited. 

Date  of  Issue:  AprU  30. 1997. 
JadyEUenNaiMMi. 
Distiict  Manager. 

(FR  Doc  97-11996  Filed  5-7-«7;  8:45  am] 
I  oooc  4St»-a3-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[(£8-680-0600-12)  ES-4864e.  Qroup  88, 
Arfcmaae] 

Notioa  Of  nitoig  of  Plat  Of  Survey; 
Arfcanaaa,  juipended 

On  Thursday.  Maicli  13. 1997.  there 
was  published  in  the  Federal  Register. 
«gVolume  62.  Nimiber  49.  on  pages  11916 
and  11917.  a  notice  entitled.  "Notice  of 
Filing  of  Plat  of  Survey:  Arkansas."  Said 
notice  refisrenced  the  filing  of  the  plat  of 
the  dependent  resurvey  of  the  north, 
south  and  east  boimdaries.  and  the 
subdi visional  lines  of  Township  2 
South,  Range  24  West.  Fifth  Principal 
Meridian.  Arkansas,  accepted  March  5. 
1997. 

This  plat  officially  filed  on  April  21. 
1997,  is  hereby  suspended  pending  the 
consideration  of  a  protest  against  the 
survey. 

Dated:  April  28, 1997. 
Corwyn  ).  Rodine. 
Acting  Chief  Cadastral  Surveyor. 
[FR  Doc  97-11952  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Propoaed  East  Bay  Munidpai  Utility 
Districrs  Supplemantal  Water  Supply 
PTOjec^  Lower  Amencan  raver, 
Callfomia 

AQBICY:  Bureau  of  Reclamation. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statnnent/ 
Environmental  Impact  Report. 

SUMMARY:  Pursuant  to  die  National 
Environmental  PoUcy  Act  of  1969  (as 
amended)  and  the  California 
Environmental  QuaUty  Act  (CEQA).  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  East  Bay  Municipal  Utility 
District  (EBMUD)  propose  to  prepare  a 
joint  Enviroiunental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
on  EBMUD's  Supplemental  Water 
Supply  Project  (^ject).  The  Project  is 
intended  to  enable  EBMUD  to  receive 
delivery  of  Central  Valley  Project  (CVP) 
Water  under  its  water  service  contract 
with  Reclamaticm  to  improve  EBMUD's 
water  supply  and  reliability. 
DATES:  Writtoa  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  soit  to 
Reclamation  by  June  16. 1997.  It  is 
estimated  that  the  draft  EIS/EIR  will  be 


available  for  public  review  in  the 
summer  of  1997. 

ADDRESSES:  Written  comments  on  the 
project  scope  shoidd  be  sent  to  Kurt 
Ladensack,  EBMUD.  MS  305.  P.O.  Box 
24055.  Oakland  California.  94623-1055. 

FOR  FURTHER  MFORMAIION  CONTACT:  Kurt 
Ladensack,  EBMUD.  MS  305.  P.O.  Box 
24055.  Oakland  California.  94623-1055; 
telephone  (510)  287-1154;  or  Cedl 
Lesley.  Reclamation.  7794  Folsom  Dam 
Road,  Folsom  California.  95630; 
telephone  (916)  989-7221;  TDD  (916) 
989-7285. 

SUPPLEMENTARY  8IFORMATI0N:  In  1970. 
EBMUD  entered  into  a  water  service 
contract  with  Reclamation  to  obtain  up 
to  150.000  acre-feet  of  water  annually 
from  the  CVP  as  a  supplementary  water 
supply  for  its  customers.  CVP  water 
would  be  diverted  by  EBMUD  from  the 
FolscHn  South  Canal  (FSC).  The  FSC  is 
a  conveyance  facility  owned  by  the 
United  States  and  operated  by 
Reclamation  in  southeastern 
Sacramento  County.  The  canal 
originates  at  Nimbus  Diversion  Works 
(Nimbus)  on  the  American  River  at  Lake 
Natoma  and  extends  south 
approximately  26  miles.  A  turnout  near 
C^nt  Line  Road  in  Sacramento  County, 
approximately  12  miles  south  of 
Nimbus,  is  the  point  of  water  delivery 
specified  in  the  EBMUD-Reclamation 
water  service  contract  Currently,  no 
facilities  are  in  place  to  allow  EBMUD 
to  take  water  under  this  contract. 

A  lawsuit  [EDF  v.  EBMUD,  Alameda 
County  Case  No.  425.955)  filed  in  1972 
by  the  Environmental  Defense  Fund 
(EDF).  and  intervened  by  Sacramento 
County.  Save  the  American  River 
Assodaticm,  the  California  Department 
of  Fish  and  Game,  and  the  California 
State  Lands  Commission,  sought  to 
prevent  EBMUD  from  taking  dehvery  of 
American  River  water  throt^  the  FSC 
as  provided  in  the  EBMUD-Reclamation 
water  service  contract.  The  plaintiffs' 
contention  was  that  deUvery  of  water  to 
Effiy<fUD  from  die  FSC  under  EBMUD's 
fedmal  contract  would  reduce 
downstream  flows  to  the  extent  that 
fisheries  and  other  instream  resources  of 
the  lower  American  River  would  be 
harmed. 

On  January  2. 1990,  the  Alameda 
Coimty  Supnior  Court  issued  a  decision 
that  affirmed  EBMUD's  right  to  take 
delivery  under  its  contract  with 
Reclamation  subject  to  nn'T^imnm  flows 
being  met  in  acccvdance  with  the  terms 
of  a  Physical  Soluti(HL  The  minimum 
instream  flow  levels  required  under  the 
Physical  Solution  for  the  protection  of 
fisheries  and  other  instream  resources 
are: 


•  2,000  cubic  feet  per  second  (cfs) 
from  October  15  through  the  end  of 
Felmiary; 

•  3,000  cb  from  March  1  through    - 
June;  and 

•  1,750  cfefrtmi  July  1  through 
October  15. 

In  its  decision,  the  court  also  reqtiired 
that  use  of  the  Reclamation  contract 
water  is  to  be  limited  to  meeting  water 
supply  needs  of  EBMUD  custraners 
within  its  service  area. 

Reclamation  and  EBMUD  are 
considering  alternatives  for  diversion 
and  conveyance  of  American  River 
water  by  EBMUD.  These  alternatives 
include: 

1.  The  no-action  alternative. 

2.  A  joint  project  between  EBMUD, 
the  City  of  Sacramento,  and  the 
Sacramento  Coimty  Water  Agency, 
which  would  involve  the  construction 
of  a  new  intake-pumping  facility  and 
fish  screens  on  the  American  River  near 
its  confluence  with  the  Sacramento 
River,  a  pipeline  from  this  diversion  to 
the  Qty's  E.A.  Fairbaim  Water 
Treatment  Plant,  a  pipeline  henceforth 
to  the  FSC.  and  a  connection  from  the 
FSC  to  EBMUD's  Mcdceltunne 
Aqueducts.  This  alternative  would 
require  a  change  in  the  point  of  deUvery 
of  water  to  EBMUD  and  an  amendmoit 
to  the  existing  Reclamaticm  contract. 

3.  A  pipeline  connectim  from  the 
FSC  at  the  current  contract  turnout 
locaticm  near  Grant  Line  Road  to  the 
EBMUD  Mokelumne  Aqueducts,  lliis 
alternative  could  be  implemented 
without  amending  the  existing 
Reclamation  contract. 

4.  A  pipeline  coimectioD  from  the 
termimis  of  the  FSC  to  the  EBMUD 
Mokelumne  Aqueducts  near  Clements. 
Califrnnia.  This  alternative  wroidd 
require  a  change  in  the  point  of  deUvery 
of  water  for  EBMUD  and  an  amendment 
to  the  existing  Reclamation  ctmtract. 

5.  A  pipeline  connection  from  the 
tominus  of  the  FSC  to  the  EBMUD 
Mokelumne  Aqueducts  near  Stockton, 
California.  This  alternative  would 
require  a  change  in  the  point  of  deUvery 
of  water  for  EBMUD  and  an  amendment 
to  the  existing  Reclamation  contract 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  significant 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIR.  The  foUowing  significant 
issues  have  been  identified  l^ 
Reclamation  to  date:  lower  American 
River  fishery  efiiects;  water  quaUty: 
agricidtural  and  municipal  water  supply 
quaUty;  lower  American  River 
recreation  opportunities;  construction- 
related  efiects  on  the  lower  American 
River,  urban  areas,  and  natural  habitats; 
and.  wetland,  upland,  and  aquatic 
habitats. 
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The  draft  EIS/EIR  will  focus  on  the 
impacts  and  benefits  of  implementing 
the  various  alternatives.  It  will  contain 
an  analysis  of  the  physical,  biological, 
social,  and  economic  impacts  arising 
firom  the  alternatives.  In  addition,  it  will 
address  the  cumulative  impacts  of 
implementation  of  the  alternatives  in 
conjunction  with  other  past,  present, 
and  reasonably  foreseeable  actions. 

Reclamation  and  EBKfUD  have  been 
seeking  public  input  on  alternatives, 
concerns,  and  issues  to  be  addressed  in 
the  EIS/EIR  through  a  series  of  scoping 
meetings  held  from  April  28  through 
May  1, 1997  in  Sacramento,  Oakland, 
Lodi,  and  Gait.  California.  EBMUD 
conducted  an  extensive  public 
notification  program  to  assure  that  all 
interested  parties  were  notified  in 
advance  about  these  meetings. 

Dated:  April  28, 1997. 
KirkCKodgm. 
Deputy  Regional  Director. 
(FR  Doc  97-11962  Filed  5-7-97:  8:45  am] 


DEPARTMENT  OF  JUSTICE 

NoMce  of  LodQing  of  Consent  Decfoe 
Pufsuant  to  the  Compiefienaive 


CompeneaHon,  and  Liability  Actt  42 
U^C.f§M01to9e75 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Amtel,  Inc.  et  al.,  Qvil  Action  No.  91- 
CV-10366-BC,  was  lodged  on  April  25, 
1997  vrith  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan,  Northmn  Division.  The 
propcMed  consent  decree  resolves  the 
United  States'  claims  against  settling 
defiandant  Dasco  Products  Company, 
Inc.  for  unreimbursed  past  costs 
incurred  in  connection  with  the 
Hedblimi  Superfund  Site  located  near 
Oscoda,  Michigan  in  return  for  a  total 
payment  of  Si  10,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
ccmunents  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Amtel, 
Inc..  DOJ  Ref.  #90-11-2-475. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1000  Washington 
Street,  203  Federal  Building,  Bay  City, 
Michigan  48707;  the  Region  5  OSce  of 
the  Environmental  Protection  Agency. 


77  West  Jackson  Boulevard,  Chicago, 
Ulinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.00  (25  cents  per  {Age 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Brace  S.  GeOwr, 

Deputy  Quef.  Environmental  Enforcement 
Section.  Environment  and  Natural  Beaources 
Division. 

(FR  Doa  97-11946  Filed  5-7-97: 8:45  am) 
■LUNO  OOK  4410.1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Dscres 
Pursuant  to  the  CompretMnsive 
Environroental  nesponse, 
Compensation  and  UaMHty  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  April  23, 1997,  a 
proposed  Consent  Decree  in  United 
States  V.  MCM  Warehouse.  Inc.  and 
Theodore  Lichko,  Civil  Action  No.  96- 
CV-0008,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  This  consent  decree 
represents  a  settlement  of  claims  of  the 
United  States  against  MCM  Warehouse, 
Inc.  and  Theodore  Lichko,  for 
reimbursement  of  response  costs  and 
injunctive  relief  in  connection  with  the 
Marcy  Road  Midnight  Dump  Site 
("Site")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 

Under  this  settlement  between  the 
United  States,  and  MCM  Warehouse, 
Inc.  and  Theodore  Lichko,  MCM 
Warehouse,  Inc.  and  Theodore  Lichko 
will  pay  the  United  States  $100,000  in 
reimbursement  of  costs  incurred  by  the 
Environmental  Protection  Agency  at  the 
Site.  MCM  Warehouse,  Inc.  and 
Theodore  Lichko  will  pay  $100,000  to 
the  United  States,  plus  accrued  interest, 
in  annual  installment  payments  over  a 
three  year  period,  conunencing  on  April 
1, 1997. 

The  Department  of  Justice  will  receive 
fOT  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 


Washington,  DC  20530,  and  should  refiar 
to  United  States  v.  MCM  Warehouse, 
Inc.  and  Theodore  Lichko,  D.J.  Ref.  90- 
11-2-1149. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  Bank  One  Center,  600  Superior 
Avenue,  Cleveland,  at  the  Region  5 
Office  of  the  Envispnmental  Protection 
Agency,  77  West  Jackson  Street, 
Chicago,  Illinois  60604-3590,  and  at  the^ 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor.  Washington,  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
JoalGraaa, 

Section  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Reaourcea 
Division. 

(FR  Doc.  97-11944  Filed  5-1-97;  8:45  am) 
BUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extonsion  of  Period  for 
Putilic  Comment  on  Consent  Dscrse 
Lodged  in  United  States,  et  al.  v. 
Montrose  Chemical  Corp.,  No.  CV  90- 
3122-AAH  (CD.  Cal) 

Notice  is  hereby  given  that  the  United 
States  Department  of  Justice  will 
continue  to  receive,  until  June  3, 1997, 
comments  relating  to  the  proposed 
consent  decree  in  United  States,  et  al.  v. 
Montrose  Chemical  Corporation  of 
California,  et  al..  No.  CV  90-3122-AAH 
(CD.  Cal).  The  proposed  consent  decree 
was  lodged  on  March  25, 1997,  with  the 
United  States  District  Court  for  the 
Central  District  of  California.  The  notice 
of  lodging  of  the  proposed  consent 
decree  was  published  at  62  Fed.  Reg. 
15919  (April  3, 1997). 

The  consent  decree  resolves  claims 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980, 42  U.S.C.  §  9607,  as 
amended,  brought  against  defendant 
County  Sanitation  Districts  of  Los 
Angeles  County  and  150  third-party 
defendants  for  natural  resource  damages 
associated  with  contamination  of 
sediments  on  the  Palos  Verdes  shelf  in 
the  vicinity  of  Los  Angeles,  California, 
and  for  response  costs  incurred  and  to 
be  incurred  by  the  United  States 
Environmental  Protection  Agency  in 
connection  with  responding  to  the 


release  and  threatened  release  of 
hazardous  substances  at  the  Montrose 
Chemical  National  Priorities  List  Site  in 
Torrance,  CA,  and  at  the 
aforementioned  Palos  Verdes  shelf. 

The  proposed  consent  decree 
provides  that  the  aforementioned 
entities  will  collectively  pay  $45.7 
million  to  resolve  their  liability  to  the 
United  States  for  natural  resource 
damages  and  response  costs  as 
described  above.  The  proposed  consent 
decree  includes  a  covenant  not  to  sue  by 
the  United  States  under  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980, 42  U.S.C.  §§  9606  and  9607,  and 
under  Section  7003  of  the  Resoiuce 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C  §6973. 

Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C 
20530.  and  should  refer  to  United 
States,  et  al.  v.  Montrose  Chemical 
Corporation  of  California,  et  al.,  No.  CV 
90-3122-AAH  (CD.  feal).  DOJ  Ref.  #90- 
11-3-159  and  DOJ  Ret  #90-11-3-511. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
California,  Federal  Building,  300  North 
Los  Angeles  Street,  Los  Angeles.  CA 
90012;  the  Region  DC  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  and  at  the  Consent  Dectee 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $67.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Jori  Grass, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc  97-11948  FUed  5-7-97;  8:45  am) 
■USM  COOe  44te-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conssnt  Dsgrse 
Pursuant  to  the  Comprshsnshrs 
Environmsnlal  Rssponss, 
Compensation  and  Uabimy  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy,  28  CF.R.  §  50.7,  and  with 
Section  122  of  CERCLA.  42  U.S.C 
§  9622.  notice  is  hereby  given  that  a 
consent  decree  in  United  States  v. 
Occidental  Chemical  Corporation,  et  al., 
Qv.  Action  No.  96-CV-6558  (E.D.  Pa.) 
was  lodged  on  April  23. 1997.  with  the 
United  States  District  Court  for  the 
Eastwn  District  of  Pennsylvania.  The 
consent  decree  resolves  (he  claims  of 
the  United  States  imder  Sections  107 
and  113  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended  ("CERCLA").  for 
reimbursement  of  response  costs 
incurred  at  the  Occidental  Chemical 
Corporation  Superfund  Site  located  in 
Lower  Pottsgrove  Township, 
Montgomery  County,  Pennsylvania.  The 
consent  decree  obligates  Occidental 
Chemical  Corporation  to  rein^iin.3 
$181,416.42  of  the  United  States'  past 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
amendment  to  the  consent  decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice, 
Washington,  D.C,  20530,  and  should 
refer  to  United  States  v.  Occidental 
Chemical  Corporation,  et  al.,  DOJ  Ref 
#90-11-2-913. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  for  the  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA;  the  Region  m 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  PA;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW  4th 
Floor.  Washington.  D.C  20005.  (202) 
624-0892.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  NW,  4th  Floor,  Washington, 
D.C  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $6.50  (25  cents 
per  page  reproduction  cost),  payable  to 
the  Consent  Decree  library.  Attachments 


to  the  consent  decree  can  be  obtained 
for  an  additional  $26.75. 
Walker  B.  Smith. 

Deputy  Chief,  Environmmtal  Enforcement 

Section,  Environment  and  Natural  Beaources 

Division. 

[FR  Doc.  97-11945  FUad  5-7-97;  8:45  am] 

■UMQ  COOC  441«-4S4i 


DEPARTMBIT  OF  JUSTICE 

Notice  of  Lodging  of  Conssnt  Dscres 
Pursuant  to  ths  CIsan  Air  Act 

In  accordance  with  28  CFR  $  50.7, 
notice  is  hereby  given  that  on  April  25. 
1997,  a  proposed  consent  decree  in 
United  States  of  America  versus  Puerto 
Rico  Sun  Oil  Company,  Inc.,  Qvil 
Action  No.  96-2183(0C).  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Puerto  Rico.  The  United 
States'  complaint  sought  dvil  penalties 
under  the  Qean  Air  Act  ("CAA")  for 
violations  of  Subparts  A,  J,  and  GGG  of 
the  New  Source  Performance  Standards, 
40  CF.R.  Part  60.  and  related  permit 
requirements,  at  Puerto  Rico  Sun  Oil 
Company.  Inc.  ("PRSOC")'s  Yabucoa. 
Puerto  Rico  refinery.  The  complaint 
alleged  reporting  and  monitoring 
violations,  as  well  as  some  exceedances 
of  the  applicable  limits  on  the  hydrogen 
sulfide  content  of  gaseous  fuel 
combusted  in  the  reformer  and 
hydrogen  heater  units  at  the  refinery. 
The  complaint  also  requested  that 
PRSOC  install  a  continuous  monitor  to 
measure  the  hydrogen  sulfide  content  of 
gaseous  fiiel  combusted  in  certain  of  its 
boilers. 

The  Consent  Decree  provides  that 
PRSOC  wiU  pay  a  civil  penalty  to  the 
United  States  of  $250,000.  plus  interest, 
in  settlement  of  the  violations  allied  in 
the  complaint  Due  to  a  reconfiguration 
of  its  Yabucoa  fecility,  PRSOC  currently 
does  not  combust  gaseous  in  its  boilers. 
The  Consent  Decree  provides  that,  if 
PRSOC  recommences  usage  of  gaseous 
fuel  in  its  boilers,  PRSOC  will  notify 
EPA  and  install,  calibrate,  operate,  and 
satisfectorily  test  a  continuous  monitor 
to  measure  the  hydrogen  sulfide  content 
of  the  gaseous  fuel  utilized. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  versus 
Puerto  Rico  Sun  Oil  Company.  Inc.,  D.J.  ^ 
Ret  90-5-2-1-1844. 
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The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federico  Degetau 
Federal  Bldg.  Carlos  E.  Chardon 
Avenue,  Hato  Rey,  Puerto  Rico  00918 
and  at  the  Region  n  office  of  the 
Environmental  Protection  Agency,  290 
Broadway.  New  York,  New  York  10007. 
The  proposed  Consent  Decree  may  also 
be  examined  at  the  Consent  Decree 
Ubrary,  1120  G  St.,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  St.,  NW..  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Ubrary." 
Walkar  B.  Smith, 

Deputy  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natuiul  Resource 
Division. 

IFR  Doc  97-11947  Filed  5-7-97;  8:45  ami 
aUJNQ  COOC  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhdslon 

U.S.  V.  Restonic  Corporation,  Sarta, 
Incorporated,  and  Spring  Air  Company 

Notice  is  hereby  given  that  defendants 
Restonic  Corporation  ("Restonic"); 
Serta,  Inc.  (formerly  Serta  Associates, 
Inc.)  ("Serta");  and  Spring  Air  Company 
("Spring  Air")  have  filed  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois  motions  to 
terminate  the  Judgments  in  United 
States  V.  Restonic  Corporation,  Civil  No. 
60-C-828;  United  States  v.  Serta.  Inc., 
Qvil  No.  60-C-843;  and  United  States 
V.  Spring  Air  Company.  Civil  No.  60-C- 
845.  In  Stipulations  also  filed  with  the 
Court,  the  Department  of  justice 
("Department")  has  tentatively 
consented  to  termination  of  the 
Judgments,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments. 

The  complaints  in  these  cases,  filed 
on  May  27, 1960  in  the  case  of  Restonic 
and  on  May  31. 1960  with  respect  to  the 
other  defendants,  alleged  that  each 
defendant  had  conspired  with  its 
respective  licensee  owners  to  illegally 
allocate  exclusive  territories  and  to  fix 
retail  prices.  Judgments  were  entered  by 
consent  against  Restonic  on  May  27, 
1960  (and  subsequently  modified  on 
July  27, 1962);  and  against  Spring  Air  on 
May  31 .  1960.  Judgment  was  entered 
after  a  trial  on  the  merits  against  Serta 
on  September  30, 1968.  The  Judgments 


prohibited  defendants  from  establishing 
territories  for  the  sale  of  mattresses  and 
from  engaging  in  resale  price 
maintenance. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Judgments  would 
serve  the  public  interest.  Copies  of  the 
Defendants'  motion  papers,  the 
Stipulations  containing  the 
Government's  consent,  the 
Government's  memorandum  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Legal 
Procedure  Unit  of  the  Antitrust 
Division,  Room  215  North,  Liberty  Place. 
Building,  325  Seventh  St.,  N.W., 
Washington,  D.C.  20530,  and  at  the 
Office  of  the  Clerk  of  the  United  States 
Ehstrict  Court  for  the  Northern  District 
of  Ulinois,  Twentieth  Floor,  209  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
Copies  of  these  materials  may  be 
obtained  from  the  Antitrust  Division 
upon  request  and  payment  of  the 
copying  fee  set  by  Department  of  Justice 

Tlations. 
terested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgments  to  the 
Department.  Such  comments  must  be 
received  by  the  Department  within  sixty 
(60)  days  and  will  be  filed  with  the 
Court  by  the  Department  Comments 
should  be  addr^sed  to  Mildred  L. 
Calhoun.  Trail  Attorney.  Midwest 
Office,  Antitrust  Division,  Suite  600. 
209  S.  LaSalle  Street.  Chicago.  Illinois 
60604  (Telephone:  (312)  353-7530. 
Rebecca  P.  Dick, 
Deputy  Director  of  Operations. 
IFR  Doc.  97-11940  FUed  5-7-97;  8:45  am] 

MLUNQ  OOOC  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

Manufacturer  of  Controllod 
Sutwtancas;  Notice  of  Registration 

By  Notice  dated  December  31. 1996. 
and  published  in  the  Federal  Register 
on  January  9. 1997  (62  FR  1342).  Ansys. 
Inc..  2  Goodyear.  Irvine,  California 
92718,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Ptwncydidine  (7471) 

I-Pipehdinocyciohexanecaftxxiitnie 
(PCC)  (8603). 


Sched- 
ule 


Dnjg 


Benzoylecgonine  (9180) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Ansys,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  ihe  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  21, 1997. 
Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-11916  Filed  5-7-97;  8:45  am] 

MLUNQ  OOOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcementAdministration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Registration 

By  Notice  dated  December  18. 1996. 
and  published  in  the  Federal  Register 
on  January  9, 1997  (62  FR  1342),  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
N-ethylamphetamine  (1475),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Titie  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Arenol  Chemical 
Corporation  to  manufacture  n- 
ethylamphetamine  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Acting 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiuer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 


Dated:  April  4, 1997. 
Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  97-11917  Filed  5-7-97:  8:45  am) 

BMJJNQ  CODE  441IMW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Titie 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  February  26, 
1997,  Ganes  Chemicals,  Inc.,  Industrial 
Park  Road,  Pennsville,  New  Jersey 
08070,  made  appUcation  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Methylphenidate(1724)  

Amobarbital  (2125) 

PentobaitNtal  (2270) 

Socobarbrtal  (2315) 

GhJtethimide  (2550) 

Methadone  (9250) 

MethadoneHntermedote  (9254) 

Dextropropoxyphene,     bulk    (non- 
dosage  fonns)  (9273). 


Sched- 
ule 


The  firm  plans  to  manufacture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintupllcate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion  - 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 
TvTsnce  W.  WoodwortBa 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-11918  Filed  5-7-07;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Correction 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  96-32611)  Vol.  61,  No.  248  at 
page  67852.  dated  Decembm  24, 1996, 
High  Standard  Products,  1100  W. 
Florence  Avenue,  #B,  Inglewood, 
California  90301,  made  application  to 
the  Drug  Enforcement  Administration 
for  registration  as  a  manufacturer  for 
certain  controlled  substances. 

By  letter  dated  March  19. 1997,  High 
Standard  Products  stated  that  they  had 
erroneously  included  marihiiana  (7360) 
in  their  application.  Therefore, 
marihuana  is  hereby  deleted  from  the 
firm's  application  for  registration  as  a 
manufacturer. 

Dated:  March  31, 1997. 
Torance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc  97-11919  Filed  5-7-97;  8:45  am] 

BHJJNQ  CODE  44ie-l»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlnistratkm 

Manufacturer  of  Controllad 
Substances;  Notice  of  RagistrMion 

By  Notice  dated  November  18, 1996, 
and  published  in  the  Federal  Register 
on  December  24, 1996.  (61  FR  67852), 
High  Standard  Products.  1100  W. 
Florence  Avenue.  #B.  Inglewood, 
California  90301,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  to 
manufacture  small  quantities  of 
controlled  substances  for  drug  refraence 
standards  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below:  ■ 


Drug 


Methaquakxw  (2566) «... 

Lysefgic  add  dwihytamide  (7315) 

Tetrahydrocannabinois  (7370)  

3.4-Methy(enedk»yaniphe(amine 

(7400). 
3,4-MelhylenedkKy^ 

eihyiamphetamine  (7404). 
3,4  MothylenodtoxynwlhDniphete- 

mine(7405). 
4-Me(hc«yamphelamine(74ll)  .... 
1 -(1 -PtwnylcyctohexyOpynoldhie 

(ROPY)  (7458). 

Heroin  (91200)  

Normorphine  (9313) 

«^^nQHiyw0ni8fiyi  \IkIi9i  •••••«•■••••••• 

I  (1 10Q) ....... .......... 


Sched- 


Dnjg 


Methamphetamine  (1105) 

Secobartxtal  (2315) 

Phencydidine  (7471) ........ 

Cocaine  (9041) _.... 

Codeine  (9050)  

Hydromorphone  (9150)  .... 

Diphenoxylate  (9170)  

Benzoylecgonine  (9180)  ., 

Hydrocodone  (9193)  

Methadone  (9250) 

Morphine  (9300) 

FentanyJ  (9801) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Titie  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  High  Standard  Products 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  use  §  823  and  28  CFR  §§  0.100 
and  0.104,  the  Acting  Deputy  Assistant 
Administration,  Offiice  of  Division 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  16, 1997. 
Ttmaa  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Drag 

Enforcement  Administration. 

[FR  Doc.  97-11920  FUed  5-7-97;  8:45  am] 

BNJJNQ  COOC  44ie-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

Manuiaciurar  Oi  comronaa 
Subalancas;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Titie 
21  of  the  code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
18, 1996,  Johnson  Matthey,  Inc..  Custom 
Pharmaceuticals  Department,  2003  ~ 
Nolte  Drive,  West  Deptford,  NJ  08066, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


DifenoKin  (9168) 

Methytphenidale  (1724)  . 
Dihydrocodeine  19120)  ... 

Oxycodone  (9143) 

Hydremoiphone  (9150)  .. 

Hydrooodorte  (9193)  

Levorphanoi  (9220)  ... 
I  (9230)  — 
(9250)  ..... 
(9333) 


Sched- 


UMI 


25210  Federal  Register  /  Vol.  62.  No.  89  /  Thursday,  May  8,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25210 


Federal  Register  /  Vol  62.  No.  89  /  Th\irsday,  May  8,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  89  /  Thvirsday,  May  8,  1997  /  Notices 


25211 


Drug 


AKentanil  (9737)  .. 
Sufentanil  (9740)  . 
Cartentanil  (9743) 
Fentanyl  (9801)  ... 


Sched- 
ule 


The  finn  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufacturers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7. 1997. 

Dated:  March  31. 1997. 
Tarrance  W.  Woodworth. 
Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  97-11921  Filed  5-7-97;  8:45  am] 

HJUNO  COOE  441»-0a-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  ControHod 
SulwtancM;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  February  26, 
1997.  Lonza  Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Onig 


Amphetamine  (1100)  .. 
Ptienylacelone  (8501) 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Acting  Deputy  Assistant 


Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 
Terrance  W.  Woodworth, 
Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11922  Filed  5-7-97;  8:45  am] 
aujNa  COOE  44ie-oa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sulwtances;  Notice  of  Registration 

By  Notice  dated  December  31, 1996, 
and  published  in  the  Federal  Register 
on  January  9, 1997  (62  FK  1342),  MD 
Pharmaceutical.  Inc.,  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Sched- 
ule 


Dnjg 


Methylphenidaie  (1724) 
Diphenoxylate  (9170)  .... 


Sched- 
ule 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sulwtances;  Notice  of  Registration 

By  Notice  dated  December  17, 1996, 
and  published  in  the  Federal  Register 
on  January  8. 1997,  (62  FR  1134), 
Orpharm,  Inc.,  728  West  19th  Street. 
Houston,  Texas  77008,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  MD  Pharmaceutical,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104.  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  24. 1997. 
TafTaDca  W.  Wooowoctn. 

Acting  Deputy  Assistant  Administrator,  Office 

(^Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc  97-11923  FUed  5-7-97: 8:45  am] 


Onjg 


Methadone  (9250) „... 

Methadone-intermediate  (9254) 
levo-alphaceiyimethadol  (9648) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Titie  21 ,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Orpharm,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  (5ffice  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  21, 1997. 
Terrance  W.  Woodworth. 
Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11924  Filed  5-7-97;  8:45  am] 
HLLMQ  oooe  44ie-ea-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  17, 1996, 
and  published  in  the  Federal  Register 
on  January  8, 1997,  (62  FR  1134), 
Pharmacia  &  Upjoin  Company,  7000 
Portage  Road,  2000-41-109,  ICalamazoo. 
Michigan  49001,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  2,5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 


factors  in  Titie  21,  United  States  Code, 
Section  823(a]  and  determined  that  the 
registration  of  Pharmacia  &  Upjohn- 
Company  to  manufacture  2,5- 
Dimethoxyamphetamine  is  consistent 
with  the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  CFR  0.100  and  0.104,  tiie  Acting 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  March  31, 1997. 
Terrance  W.  Woodworth, 
Acting  Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  97-11925  Filed  5-7-97;  8:45  am] 
MUJNQ  COOE  4410-Oa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manutacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  Novemlwr  19, 1996. 
and  published  in  the  Federal  Roister 
on  December  24, 1996,  (61  FR  67853), 
Radian  International  LLC.  8501  North 
Mopac  Blvd..  P.O.  Box  201088.  Austin. 
Texas  78720.  made  application  by  letter 
to  the  Drug  Enforcement  Admiiustration 
(DEA)  to  be  registered  to  manufacture 
small  quantities  of  controlled 
substances  for  drug  reference  standards 
as  a  bulk  manufacturer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnjg 


Alpha-Ethyttryptamine  (7249) 

3.4,&-Trimethoxyamphetamine 

(7390). 
4-BronK>-2,5- 

dimethoxyamphetamine  (7391). 
4-BitXTK>-2,5- 

dimethoxyphenethytamine  (7392). 
4-Melhyl-2,&- 

dimettioxyamphetamine  (7395). 
2,5-Oimethoxyamphetamine  (7296) 
2.5-Dimethoxy-4-e<hytamphetamine 

(7399). 
5-Methoxy-3,4- 

methylenedioxyamphetamine 

(7401). 
N44ydroxy-3,4- 

methylenedioxyamphetamine 

(7402). 

Butotenine  (7433) 

Codeioe-N^xide  (9053) 

Heroin  (9200)  

Morphine-N-oxide  (9307)  

Pholcodine  (9314)  

Alphameihadol  (9605) 

Betcatylmelhadol  (9607)  ._.;, 


Sched- 
ule 


Dmg 


Betamethadol  (9609) 

Nortevorphanol  (9634)  

Para-Fluorofentanyl  (9812)  

Alpha-methylfentanyt  (9814)  

Acetyl-aipha-methytfentanyl  (9815) 

Beta-hydroxyfentanyt  (9830)  

Beta-hydroxy-3-methyifentanyl 

(9831). 
Aipha-Methylthiotontanyt  (9832)  .... 

3-Methylthiofentanyl  (9833) 

Thiofentanyl  (9835)  

Phenmetrazine  (1631) 

Glutethimide  (2550) ..™ 

CkKaine  (9041) 

Codeine  (9050)  

Levomethorphan  (9210) 

Levorphanol  (9220)  


Sched- 
ule 


No  comments  or  objections  have  been 
received. 

DEA  has  considered  the  factora  in  titie 
21.  Uiuted  States  Code.  Section  823(a) 
and  determined  that  the  registration  of 
Radian  International  LLC  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  purauant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104.  the  Acting  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  31, 1997. 
Terrance  W.  Woodworth. 
Acting  Deputy  Assistant  Administrator.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc  97-11928  Filed  5-7-97;  8:45  am] 

BNXMQ  COOE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Titie 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  March  17. 
1997.  Roche  Diagnostic  Systems.  Inc., 
1080  U.S.  Highway  202.  Somerville. 
New  Jersey  08876-3771 .  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drag 


Lysergic  add  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

PhencycMine  (7471) 

Methadone  (92^ 


Sched- 
ule 


Dmg 


Morphine  (9300) II 


Sched- 
ule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  incorporation  in  dnig  of 
abuse  detection  kits. 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Divenion 
Control,  Eh\ig  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington.  DC 
20537.  Attention:  DEA  Federal  R^ter 
Representative  (OCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 
Terrancse  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11927  Filed  5-7-97;  8:45  am) 

BNJJNQ  OOOE  4410-OS-H 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvice 

Agency  Information  Collection 
Activitias:  Proposed  Colleclion; 
Comment  Request 

ACTION:  Extenstion  of  existing 
collection;  Affidavit  of  support 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Regieter  on  March  3. 1997,  at  62  FR 
9452.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
until  June  9, 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  assocfated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regiilatory  Affairs.  Attention: 
Departmmit  of  Justice  Desk  Officer, 
Washington.  DC  20530.  Additionally. 
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comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J).  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street.  NW.. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  or  Support. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-134.  Office  of 
Examinations.  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  to  determine  whether  the 
applicant  for  benefit  will  become  a 
public  charge  if  admitted  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  44.000  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  toted  public 
burden  (in  hours)  associated  with  the 
collection:  14.652  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  1  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

U  additional  information  is  required 
conUct:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street.  NW..  Washington,  DC 
20530. 

Dated:  May  5, 1997. 
RotertB-Brins, 

Depaitment  Qeartmce  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-11979  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

(OJP(NU)-1127] 

RM  1121-ZA73 

National  Institute  Of  Jtistic* 
Solicitation  for  Drug  Court 
Evaluation  I 

AOaiCY:  Office  of  Justice  Programs. 
National  Institute  of  Justice.  Justice. 
ACTION:  Notice  of  solicitation. 


f:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  Drug  Court 
Evaluation  L" 

DATES:  The  deadline  for  applications  is 
close  of  business  June  9. 1997. 
ADDRESS:  Applications  should  be  mailed 
to  the  National  Institute  of  Justice.  633 
Indiana  Avenue.  NW,  Washington.  DC 
20531. 

FOR  FURTMER  MFORMATKM  CONTACT:  For 
general  information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-600-421-6771. 
8UPPLB»fTARY  MFORMATKM:  The 
following  supplementary  information  is 
provided: 

Anthority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968.  §§  201-03,  as  amended.  42 
U.S.C  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  to  conduct 
evaluations  of  four  separate  Drug  Court 
sites:  Las  Vegas.  NV;  Portiand.  OR; 
Kansas  City,  MO;  and  Penascola.  FL. 
Applicants  should  propose  to  evaluate 
no  more  than  three  of  the  sites,  although 
successful  applicants  may  be  asked  to 
develop  proposals  for  sites  not  proposed 
in  their  original  application.  The  Drug 
Court  Program  is  administered  by  the 
Office  of  Justice  Programs  (OJP).  Drug 
Court  Prc^rams  Office  (DCPO).  DCPO 
makes  available  Federal  Discretionary 
Grants  for  assistance  with  drug  court 
programs,  which  DCPO  defines  as  a 
court  calendar  or  docket  specially 
designed  for  the  purpose  of  reducing 
recidivism  and  substance  abuse,  and 
increasing  the  likelihood  of  successful 
rehabilitation  through  early  and 
continuous  judicially  supervised 
treatmenL 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-651-3420  to 
obtain  a  copy  of  "Solicitation  for  Drug 
Court  Evaluation"  (refer  to  docimient 
no.  SL000214).  The  solicitation  is 
available  electronically  via  the  NCJRS 
Bulletin  Board,  which  can  be  accessed 
via  the  Internet.  Telnet  to 
nqr8bbs.nc)rs.org,  or  gopher  to 
nc)r8.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.oTg.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud.  8-^4-1. 

Jenmy  Travis, 

Director,  National  Institute  ofjtu^ce. 
(FR  Doc.  97-11980  FUed  5-7-97;  8:45  am] 
MUMO  OOOC  4410-IS-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justica  Programs 

[OJP(NU)-112q 

RM1121-ZA74 

Nation^  Institula  Of  JusUca 
SoUdtallon  for  Measuring  What 
Matters  in  Community  Policing  Fiscal 
Year  1997 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

summary:  Aimouncement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Measuring  What 


Matters  in  Community  Policing,  Fiscal 
Year  1997." 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  July  1, 
1997.  Postmarked  applications  received 
after  this  date  are  not  acceptable. 

ADDRESSES:  Proposals  should  be  mailed 
to  the  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW,  Washington,  DC 
20531. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  l-aOD-85 1-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03.  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  is 
soliciting  proposals  that  develop,  refine, 
and  apply  rigorous  measures  to  four 
aspects  of  community  policing:  the 
context  in  which  community  policing 
occurs;  the  characteristics  and  qualities 
of  policing  operations  and 
organizations;  the  direct  outcomes  of 
policing  activities;  and  the  ultimate 
consequences  of  policing  for  the 
community  at  large.  Within  these  four 
aspects  applications  should  address  two 
objectives;  improving  measurement  and 
assessment,  and  improving  the 
application  of  measurement  for 
evaluation  purposes.  The  Institute  is 
interested  in  research  that  will  advance 
the  fields  of  community  policing  and 
policing  research  by  developing,  testing, 
and  implementing  new  strategies  for 
measuring  and  assessing  the  essential 
practices,  outcomes,  and  impacts  of 
policing. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for 
Measuring  What  Matters"  (refer  to 
document  no.  SL000219).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  the  Internet.  Telnet 
to  ncjrsbbs.ncjrs.org,  or  gopher  to 
ncjra.org:71 .  For  World  Wide  Web      - 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjr8.oTg.  Those  without  Internet 
access  can  dial  the  NCJRS  Bidletin 


Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 
Jeremy  Travia, 

Director,  National  Institute  of  Justice. 
(FR  Doc.  97-11981  FUed~5-7-97;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  Na  96-2A] 

Eligibility  for  the  Cable  Compulsory 
License 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:,Termination  of  proceeding. 

summary:  The  Copyright  Office  is 
terminating  Docket  No.  96-2A  until 
further  notice  due  to  a  Congressional 
request  that  the  Office  undertake  a 
global  review  of  copyright  licensing  of 
broadcast  retransmissions  for  the 
purpose  of  recommending  legislative 
revision  of  the  Copyright  Act 
EFFECTIVE  DATE:  June  9, 1997. 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Nanette  Petruzzelli,  Acting  General 
Coimsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licenses, 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C 
20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Section 
111  of  the  Copyright  Act,  17  U.S.C, 
grants  a  compulsory  copyright  license  to 
cable  television  systems  for  the 
retransmission  of  over-the-air  broadcast 
stations  to  their  subscribers.  In  exchange 
for  the  license,  cable  operators  submit 
royalty  payments,  along  with  statements 
of  account  detailing  their 
retransmissions,  to  the  Copyright  Office 
on  a  semiannual  basis,  which  deposits 
the  royalties  with  the  United  States 
Treasury  in  interest  bearing  accounts  for 
later  distribution  to  copyright  owners  of 
non-network  broadcast  programming. 

On  May  6, 1996,  the  Copyright  Office 
opened  this  notice  of  inquiry  to 
consider  the  eligibility  for  the  cable 
compulsory  license  of  open  video 
systems  of  telephone  companies  which 
retransmit  broadcast  sign^  pursuant  to 
section  653  of  the  Telecommunications 
Act  of  1996,  Public  Law  No.  104-104, 
110  Stat  56.  See  61  FR  20197  (May  6, 
1996).  The  Office  received  comments 
and/or  reply  comments  from  fifteen 
parties  addressing  some  or  all  of  the 
issues  raised  by  the  Copyright  Office  in 
its  Notice  of  Inquiry. 

While  the  Office  was  considering  the 
commenters'  aiguments  as  to  whether 


open  video  systems  are  eligible  for  a 
compulsory  license  under  section  111  of 
the  Copyright  Act,  the  Office  received 
on  February  6, 1997,  a  request  from 
Senator  Orrin  Hatch.  Chairman  of  the 
United  States  Senate  Committee  on  the 
Judiciary,  that  the  Office  undertake  a 
global  review  of  copyright  licensing  of 
broadcast  retransmissions.  Senator 
Hatch  asked  the  Copyright  Office  to 
solicit  the  views  of  the  parties  afiiected 
by  the  licensing  issues  being  raised  in 
the  study,  analyze  the  information 
gathered,  and  develop  policy  options 
and  legislative  recommendations  for  the 
Committee  to  consider  before  the  end  of 
the  legislative  session.  Open  video 
systems'  eligibility  for  a  section  111 
license  was  targeted  by  Senator  Hatch  as 
one  of  the  issues  to  be  examined  in  the. 
study. 

The  Copyright  Office  has  already 
begun  its  examination  of  the  issues 
raised  by  Senator  Hatch  and  has 
announced  dates  for  public  meetings  in 
May.  In  the  process  of  preparing  this 
study,  the  Office  expects  to  hear  from 
many  of  the  parties  who  submitted 
comments  in  this  notice  of  inquiry,  both 
in  written  statements  and  at  the  May 
proceedings;  accordingly,  the  Office 
anticipates  that  the  issues  regarding  the 
eligibility  of  open  video  systems  for  the 
cable  compulsory  license  will  be  fully 
aired  and  analyzed.  Those  who  have 
already  commented  fully  in  the  96-2A 
proceeding  may  incorporate  those 
comments  by  reference  in  the  record  for 
the  study  (97-1). 

After  Its  analysis  of  the  issues  is 
completed,  the  Office  may,  in  its  report 
to  Congress,  propose  one  or  more 
legislative  solutions  to  the  issues  raised 
in  this  inquiry.  Under  these 
circumstances,  the  Office  believes  it  is 
not  appropriate  or  advisable  to  keep  this 
rulemaking  proceeding  open.  Therefore, 
the  Copyr^t  Office  has  decided  to 
terminate  Docket  No.  96-2A  until 
further  notice. 

Dated:  April  21. 1997. 
Maryfaetli  Peters, 
Register  of  Copyrights. 

Approved  by: 
Jamea  H.  Billington. 
The  Librarian  of  Congress. 
IFR  Doa  97-12004  FUed  5-7-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  Of  Agency  Reports  Forms 
Under  OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 


UMI 
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notice:  (97-056). 

ACTION:  Notice  of  agency  report  forms 

under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperworii 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  irjormation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13. 44 
U.S.C  3506(c)(2)(A)).  The  reports  will 
be  utilized  by  NASA  Goddard  Space 
Flight  Center  to  support  services 
dependent  upon  accurate  locator-type 
information. 

DATES:  All  comments  should  be 
submitted  on  or  before  July  7, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Lois  Ryno,  Goddard 
Space  Flight  Center,  National 
Aeronautics  and  Space  Administration, 
Greenbelt  Road,  Greenbelt,  MD  20771- 
0001. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  Locator  and  Information 
Services  Tracking  System  (LISTS). 

OMB  Number:  2700-0064. 

Type  of  review:  Reinstatement 

Need  and  Uses:  The  LIST  System  is 
used  primarily  to  support  services  on 
the  Center  dependent  upon  accurate 
locator-type  information. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  13.111. 

Responses  Per  Respondent:  1. 

Annual  Responses:  13,111. 

Hours  Per  Request:  .083. 

Aiuiuoy  Burden  Hours:  1088.21. 

Frequency  of  Report:  As  required. 
Daaald  f.  Aadnotta. 
Deputy  Chief  Information  Officer 
(Operations).  Office  of  the  Administrator. 
[FR  Doc.  97-12058  Filed  5-7-97;  8:45  ami 
■UMQ  cooc  ni«-oi-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  To  Serve 
as  MemtMrs  of  Performance  Review 
Boards 

5  use  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 


appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1, 1995 
and  ending  September  30, 1996. 

Name  and  Title 

Richard  L.  Aheam — Regional  Director. 

Region  9 
Frank  V.  Battle — Deputy  Director  of 

Administration 
Mary  Joyce  Carlson— Deputy  General 

Coimsel 
Harold  J.  Datz— Chief  Counsel  to  Board 

Member 
Robert  A.  Giannasi — Chief 

Administrative  Law  Judge 
Wayne  R.  Gold — Director,  Office  of 

Representative  Appeals 
Lester  A.  Heltzer— Acting  Chief  Counsel 

to  Board  Member 
Peter  B.  Hoffinan — Regional  Director. 

Region  34 
Gloria  Joseph — Director  of 

Administration 
Barry  J.  Kearney — Associate  General 

Counsel,  Advice 
Linda  R.  Shei^— Associate  General 

Counsel,  Enforcement  Litigation 
Richard  A.  Siegel — Acting  Associate 

General  Counsel,  Operations- 
Management 
Elinor  H.  Stillman— Chief  Counsel  to 

Board  Member 
John  J.  Toner — Executive  Secretary 
Dermis  P.  Walsh — Chief  Counsel  to 

Board  Member 
Jeffrey  D.  Wedekind— Acting  Solicitor 
Alfeed  L.  Wolfi— Acting  Chief  Coimsel 

to  the  Chairman 

Washington.  D.C;  By  Diraction  of  the 
Board. 

Dated:  May  2, 1997. 
Jolm  J.  Toaar. 
Executive  Secretary. 
[FR  Doc.  97-12057  Filed  5-7-97;  8:45  am] 

MUMQ  OOOC  7S4»-*1-II 


NUCLEAR  REGULATORY 

wOMMISSION 

Sunshine  Act  Meeting 

AGBICY  HOUMNQ  THE  MEETMG:  Nuclear 
Regulatory  Commission. 
DATE:  Monday.  May  12, 1997. 
PI>CE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 
STATUS:  Public. 

MATTERS  TO  BE  CONSIOEREO: 
Monday,  May  12 

2:00  p.m.    Meeting  with  Dignitaries 

(CLOSED— Ex.  1) 
3:00  p.m.     Meeting  with  Boiling  Water 

Reactor  Vessel  and  Internals  Project 


(BWRVIP)  and  NRC  Staff  (PUBLIC 
MEETING). 

NotK  The  schedule  for  Commission 
Meetings  is  sul^ect  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording)— (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/8mj/ 
8chedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington.  D.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOiuc.gov  or 
dkw9nrc.gov. 
•        •        •        •        • 

Dated:  May  5, 1997. 
William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  97-12145  Filed  5-6-97;  11:47  am] 

aajJNQ  OOOE  7SM-01-M 


NUCLEAR  REGULATORY 
COMIMISSION 

MemlMrship  on  ttte  Executive 
Resources  Board 

AOENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  the  Executive 

Resources  Board  for  the  Senior 

Executive  Service. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  annoimced  the 
following  appointments  to  the  NRC 
Executive  R^ources  Board.  The 
following  individuals  are  appointed  as 
members  of  the  NRC  Executive 
Resources  Board  responsible  for 
providing  institutional  continuity  in 
executive  personnel  management  by 
overseeing  NRC's  Senior  Executive 
Service  (SES)  and  Senior  Level  System 
(SLS)  merit  staf&ng,  succession 
planning,  and  position  management 
activities. 

APPOMTEES: 

L.  Joseph  Callan,  Executive  Director  for 

Operations,  Chair 
Karen  D.  Cyr,  General  Counsel 
Anthony  J.  Galante,  Chief  Information 

Officer 
Jesse  L.  Punches.  Chief  Financial  Officer 
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Hugh  L.  Thompson,  Jr.,  Deputy 

Executive  Director  for  Regulatory 

Prog^rams 
Edward  L.  Jordan.  Deputy  Executive 

Director  for  Regulatory  Effectiveness, 

Program  Oversight.  Investigation  and 

Enforcement 
Patricia  G.  Nony.  Deputy  Executive 

Director  for  Management  Services 
Samuel  J.  Collins,  Director,  Office  of 

Nuclear  Reactor  Regulation 
Carl  J.  Paperiello,  Director,  Office  of 

Nuclear  Material  Safety  and 

Safeffuards 
David  L.  Morrison,  Director,  Office  of 

Nuclear  Regulatory  Research 
Denwood  F.  Ross,  Jr.,  Director,  Office  for 

the  Analysis  and  Evaluation  of 

Operational  Data 
Luis  A.  Reyes,  Regional  Administrator. 

Region  n 
Edward  L.  Halman.  Director.  Office  of 

Administration 
Paul  E.  Bird,  Director,  OtBce  of 

Personnel 
Irene  P.  Little,  Director.  Office  of  Small 

Business  and  Civil  Rights 
John  C.  Hoyle.  Secretary  of  the 

Commission 
Hubert  J.  Miller.  Regional 

Administrator.  Region  I 
EFFECTIVE  DATE:  May  2. 1997. 
FOR  FURTHER  MTORMATION  CONTACT: 
Carolyn  J.  Swanson.  Secretary, 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (301)  415-7103. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  May  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
PaalE.Binl, 

Director,  Office  ofPersoruiel. 
(FR  Doc.  97-11970  Filed  5-7-97;  8:45  am] 

MUMQ  CODE  7SM>-01-P 


RAILROAD  RETIREMENT  BOARD 

^  Agency  Forms  Submitted  for  OMB 
Review 

summary;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  propo8al(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAMS): 

(1)  Collection  title:  Survivor 
Ouestionnaire 

2)  Form(s)  submitted:  RL-94-F 

3)  OMB  Number:  3220-0032 

4)  Expiration  date  of  current  OMB 
clearance:  6/30/1997 

(5)  T^7>e  of  request:  ^ctension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households 


(7)  Estimated  annual  number  of 
respondents:  8,000 

8)  Total  annual  responses:  8.000 

9)  Total  aimual  reporting  hours:  1.391 

10)  (Collection  description:  Under 
Section  6  of  the  Railroad  Retirement 
Act.  benefits  are  payable  to  the 
survivors  or  the  estates  of  decreased 
railroad  employees.  The  collection 
obtains  information  about  the 
survivors  if  any,  the  payment  of  burial 
expenses  and  administration  of  estate 
when  unknown  to  the  Railroad 
Retirement  Board.  The  information  is 
used  to  determine  whether  and  to 
whom  benefits  are  payable. 

ADOmONAL  SronMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  r^arding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building.  Washington,  D.C 
20503. 

CkackMteRwa, 
Qearance  Officer. 
[FR  Doc.  97-11950  Filed  5-1-97;  8:45  am] 

BNJJNG  CODE  7MS-M-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  RevtaKv; 
Comment  Request 

Upon  Written  Request.  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services,  Washington. 
DC  20549. 

Reapproval:  Rule  24b-2,  SEC  File  No. 
270-153.  OMB  Control  No.  323S-0127. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  the  following 
rule:  

Rule  24b-2  (17  CFR  240.24b-2) 
provides  a  procedure,  whereby  persons 
filing  documents  with  the  Commission 
may  request  confidential  treatment  of 
information  contained  in  such 
documents,  and  may  request 
Commission  review  of  adverse  staff 
determinations  regarding  the 
confidential  treatment  request 

Approximately  630  requests  for 
confidential  treatment  are  made  per 
year.  Applications  pursuant  to  tbe  rule 
are  generally  prepared  in  conjuncticm 


with  the  document  for  which 
confidential  treatment  is  being 
requested.  Based  upon  our  review  of  the 
applications  we  have  received,  we 
believe  that  not  more  than  30  minntet 
of  the  time  spent  in  preparing  the  entire 
filing  may  be  attributed  to  the 
application  required  under  Rule  24b-2. 
Izius,  the  total  conqiliance  burden  is 
315  hours.  The  approximate  cost  per 
hour  is  $100,  resulting  in  a  total  cost  of 
compliance  for  respondents  of  $31,500 
per  year  (315  hours  9  $100). 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  die 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  R^ulatory 
AtEairs.  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  25, 1997. 
JonathaB  G.  Katz, 
Secretary. 
(FR  Doa  97-11954  Filed  5-7-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 


Issuer  Delisting:  Nottoe  of  Application 
to  WRhdrwvfrom  UslkiQend 
Registration;  (Suncor,  Inc.,  Common 
Shares  and  Common  Share  Purchase 
Rights)  nie  Na  1-12384  . 

May  2, 1997. 

Suncor,  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  ("Securities")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  hic  ("Amex"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registratiao  include  the 
following: 

The  Company  has  voluntarily  decided 
to  delist  its  Securities  on  the  Amex  and 
instead  to  list  on  the  New  York  Stock 
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Exchange,  Inc.  ("NYSE").  The  Company 
believes  the  NYSE  is  more  widely 
followed  by  the  international 
investment  community  and  may  raise 
the  Company's  profile  with  investors. 
The  Company  has  complied  with  Rule 
18  of  the  Amex  for  delisting  its 
Securities. 

Any  interested  person  may,  on  or 
before  May  23. 1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  wder  a 
hearing  on  the  matter. 

For  the  Commisaion,  by  the  Division  of 
Mari»t  Regulation,  pursuant  to  delegated 
authority. 
Jonatkaa  G.  Kats, 
Secretary. 

[FR  Doc  97-11953  Fded  5-7-97;  8:45  am] 
I  oooc  a»ie-oMi 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI— Advtaory  Council  Meeting; 
PubHc  Meeting 

The  Small  Business  Administration — 
Region  VI — Houston  Advisory  Coimcil, 
located  in  the  geographical  area  of 
Houston,  Texas,  will  hold  a  public 
meeting  beginning  at  10:00  a.m.,  on 
Thursday.  May  15, 1997.  The  meeting 
will  be  conducted  at  the  Texas 
Commerce  Bank  National,  Heritage 
Room,  Third  Floor,  located  at  510  Park 
Street,  Beaumont.  Texas  77704.  This 
meeting  will  be  conducted  to  disniiw 
such  business  as  may  be  presented  by 
members  of  the  District  Council,  the 
staff  of  the  U.S.  Small  Business 
Administration,  and  others  attending. 
For  further  information,  write  to  Milton 
Wilson,  Jr.,  District  Director,  at  the 
Small  Business  Administration,  9301 
Southwest  Freeway,  Suite  550,  Houston. 
Texas  77074-1591  or  call  (713)  773- 
6500. 

Dated:  April  30, 1997. 
Michad  P.  Noveili. 

DiTector,  Office  of  Advisory  CotutcilM. 
(FR  Doc.  97-11982  Filed  5-7-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Wright.  Steams  and  ShertMjme 
Counties.  MN 

AGBUCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent 

SUMMARY:  The  FWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  I 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  highway 
capacity  improvements  on  existing  or 
new  alignments  that  connect  Intentate 
95  (1-94)  and  Truck  Highway  10  (TH  10) 
between  the  cities  of  Becker  and  St 
Cloud,  Minnesota.  The  pro(K»ed 
alignment  connections  being  studied 
include  existing  and  new  crossings  of 
die  Mississippi  River.  The  Tier  I  EIS 
includes  the  analysis  needed  for  a 
location  decision. 

FOR  FURTMER  MFORMATION  CONTACT: 

Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  Box  75, 
175  Fifth  Street  East,  Suite  500.  St 
Paul,  Minnesota  55101-2901, 
Telephone  (612)  291-6120;  or 
Ed  Idzorek.  Project  Manager,  Minnesota 
Department  of  Transportation — 
District  3,  3725  12th  Street  North,  St 
Cloud,  Minnesota  56302,  Telephone 
(320) 654-5546. 
SUPPLEMENTARY  MFORMATKM:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  a  Tier  I  EIS 
on  a  proposal  to  improve  highway 
capacity  fior  connections  between 
Interstate  94  (1-94)  and  Trunk  Highway 
10  (TH  10)  between  the  cities  of  Becker 
and  St  Cloud.  Minnesota,  including  a 
crossing  of  the  Mississippi  River.  The 
area  of  the  proposed  improvements  is 
located  in  Wright,  Steams  and 
Sherburne  Counties.  Expansion  of 
highway  capacity  is  considered 
necessary  within  the  next  20  years  to 
provide  for  projected  traffic  demands  in 
an  area  of  rapid  growth  and 
development 

The  Tier  I  EIS  study  will  be  initiated 
in  late  1997  to  examine  the  feasibility 
and  potential  impacts  of  the  following 
alternative  alignments: 

•  No  Build. 

•  Utilize  the  existing  TH  24  corridor 
from  1-94  northeast  (through  the  city  of 
Clearwater)  approximately  4  kilometers 
(km)  then  north  on  the  ctirrent 
alignment  of  a  local  road  to  connect  to 
TH  10  at  a  point  approximately  2  km 
northwest  of  the  existing  TH  10/TH  24 
intersection. 


•  A  new  alignment  east  of  the  city  of 
Clearwater  that  intersects  with  1-94  at  a 
point  approximately  2.5  km  southeast  of 
the  existing  TH  24/1-94  interchange, 
continuing  in  a  north-northeast 
direction  until  it  intersects  with  CSAH 

8  then  continues  north  on  an  existing 
local  road  aligimient  to  intersect  with 
TH  10  at  a  point  approximately  2  km 
northwest  of  the  existing  TH  10/TH  24 
intersection. 

•  A  new  alignment  east  of  the  city  of 
St  Cloud  that  intersects  1-94 
approximately  2.8  km  northwest  of  the 
existing  TH  24  interchange,  continues 
northeast  across  the  Mississippi  River 
and  then  north  to  connect  to  TH  10  in 
the  vicinity  of  the  existing  intersection 
of  CSAH  3  with  TH  10. 

•  A  new  alignment  west  of  the  city  of 
Becker  that  intersects  1-94 
approximately  1  km  west  of  the  freeway 
rest  area  west  of  the  Hasty  interchange, 
continuing  north  on  the  alignment  of 
existing  Barton  Road  then  north  on  a 
new  alignment  across  the  Mississippi 
River  to  continue  along  the  current 
alignment  of  CSAH  53.  Approximately  2 
km  south  of  TH  10,  the  alignment  turns 
north  to  intersect  with  TH  10  at  a  point 
approximately  1.3  km  east  of  the 
existing  intersection  of  TH  10  and 
CSAH  53. 

The  Tier  II  EIS  will  be  prepared  in  15 
to  20  years,  when  the  need  for  increased 
river  crossing  capacity  is  imminent  At 
that  time,  design  alternatives  for  the 
preferred  alignment  will  be  considered 
and  environmental  impacts  and 
mitigation  will  be  studied  in  greater 
detail. 

The  "I-^94/TH  10  Regional  Connection 
Scoping  Document  and  Draft  Scoping 
Decision  Document"  will  be  published 
in  the  Spring  of  1997.  A  press  release 
will  be  published  to  inform  the  public 
of  the  dociunent's  availability.  Copies  of 
the  scoping  doctunent  will  be 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  EIS.  A  30-day  comment 
period  for  review  of  the  document  will 
be  provided.  A  public  scoping  meeting 
will  also  be  held  during  the  comment 
period  to  afford  an  opportunity  for  all 
interested  persons,  agencies  and  groups 
to  comment  on  the  proposed  action. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previoiisly  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  sigiuficant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  iurties. 
Comments  or  questions  concerning  this 
proposed  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.' The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  1, 1997. 
SUuiley  M.  Gracsyk, 

Project  Development  Eitffneer,  Federal 
Higfiway  Admmistratiori. 
(FR  Doc.  97-12005  FUed  5-7-97;  8:45  am] 
MUMQ  COW  4t1».a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontlnuartce  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Tltte  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  part  235  and 
49  U.S.C  App.  26.  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  bom  the  requirements  of  49  CFR 
part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3422 

Applicant:  Norfolk  Southern 
Corporation.  Mr.  Q  M.  Golias.  Chief 
En^eer  S&E  Engineering.  99  Spring 
Street.  S.W..  Atlanta.  Georgia  30303. 
Norfolk  Southern  Corporation  seeks 
approval  of  the  proposed  modification 
of  the  traffic  control  system,  on  the 
single  main  track,  at  Carrollton. 
Missouri,  milepost  S-211.2  and  WB 
Junction.  Missouri,  milepost  S-212.8, 
on  the  Kansas  Qty  EHstrict-Westward, 
Illinois  Division,  consisting  of  the 
following: 

1.  Discontinuance  and  removal  of  the 
No.  7  power-operated  switch  and  40IJ) 
controlled  signal  at  WB  Junction, 
milepost  S-212.8,  associated  with  the 
installation  of  an  electrically  locked 
hand-operAted  switch  outside  control 
point  limits; 

2.  Discontinuance  and  removal  of 
controlled  signals  38L,  38RA,  and  38RB. 
associated  with  the  installation  of  back 


to  back  automatic  intermediate  signals 
2113  and  2114  at  Carrollton.  milepost 
S-211.2:  and 

3.  Conversion  of  No.  37  power- 
operated  switch  at  Carrollton.  milepost 
S-211.2  to  an  electrically  locked  huid- 
operated  switch. 

The  reason  given  for  die  proposed 
changes  is  to  reduce  maintenance  costs 
without  affecting  safety. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  tluB  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  prc^test  shall  be  3  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W.. 
Washington.  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  mattere  without  oral  hearing 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C  on  May  2. 
1997. 

Grady  CodHn.  Jr., 

Deputy  Astodate  Admiruttratorfor  Safety 
Standards  and  Program  Development 
(FR  Doc  97-12006  Piled  5-7-97;  8:45  am) 


DEPARTMENT  OF  THETREA8URY 

Internal  Revenue  Sendee 

Proposed  Collection;  Comment 
Request  for  Form  8822 

AQBICY:  Intonal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8822.  Change  of  Address. 


DATES:  Written  conmients  should  be^ 
received  on  or  before  Jidy  7. 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  WrOHMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instruction 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Wasbdngton.  DC  20224. 

SUPPtBdTARY  SrOIMATION; 

Title:  Change  of  Address. 

QMB  A^uoiber:  154&-1163. 

Fonn  Number:  8822. 

Abstract:  Form  8822  is  used  by 
taxpayers  to  notify  the  Internal  Revenue 
Service  that  they  have  changed  their 
home  or  business  address  or  business 
location. 

Current  Actions:  Line  2  is  deleted 
because  Form  942  was  replaced  by 
Schedule  H,  Form  1040,  which  is 
covered  by  line  1,  and  Forms  940  and 
940-EZ  were  moved  to  lipe  8  of  the 
form. 

Type  of  Review:  Revision  of  a 
currandy  approved  oollectioiL 

Affected  Public:  Individuals  or 
hoiiseholds,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Numbw  of  Respondents: 
1,500.000. 

Estimated  Time  Per  Respondent:  16 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  387.501. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Genwally.  tax  returns  and 
tax  return  information  are  confidential 
as  required  by  26  U.S.C  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
ii^rmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimiTfl  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  2, 1997. 
Garrkk  R.  Shear. 
IRS  Reports  Cleaiance  Officer. 
(FR  Doc.  97-12059  Filed  5-7-97;  8:45  ami 
MjjNQ  coca  4ne-»i-u 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propceed  Collection;  Comment 
Request  for  Forms  7018  and  701 8-nA 

AOanCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CunenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
7018,  Employer's  Order  Blank  for 
Forms,  and  Form  7018-A,  Employer's 
Order  Blank  for  1998  Forms. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7, 1997  to  be 
assured  of  consideration. 
AOOnESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPI^MENTARY  MF0RMAT10N: 

Title:  Form  7018.  Employer's  Order 
Blank  for  Forms,  and  Forn?  7018-A, 
Employer's  Order  Blank  for  1998  Forms. 

OMB  Number:  1545-1059. 


Fonn  Number:  Forms  7018  and 
7018A. 

Abstract:  Forms  7018  and  7018-A 
allow  taxpayers  who  must  file 
information  returns  a  systematic  way  to 
order  information  tax  forms  materials. 
Current  Actions:  Form  7018  is  being 
redesigned  as  a  3-fold  self-mailer 
postcud.  It  will  be  more  user  friendly 
because  the  tide  of  each  form  will  be 
placed  next  to  the  form  number  instead 
of  on  the  back  of  the  form.  Form  941. 
Emloyer's  Quarterly  Federal  Tax  Return, 
and  Form  943.  Employer's  Annual  Tax 
Return  for  Agricultural  Employees,  were 
inadvertendy  omitted  from  the  list  of 
available  forms  and  have  now  been 
added.  Also,  three  new  forms  are  being 
added.  They  are  Form  1099-LTC.  Long- 
Term  Care  and  Accelerated  Death 
Benefits,  Form  1099-MSA,  Distributions 
From  Medical  Savings  Accounts,  and 
Form  5498-MSA.  Medical  Savings 
Account  Information. 

Form  7018-A  is  being  redesigned  to 
include  the  tide  of  each  form  next  to  the 
form  number  instead  of  on  the  back  of 
the  form.  Three  new  forms  are  being 
added  to  the  list  of  available  forms. 
They  are  Forms  1099-LTC.  1099-MSA, 
and  5498-MSA. 

Type  of  Review:  Revision  of  a 
currendy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,668.000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  83,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMBTTS:  CommenU 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wajrs  to 
minimizethe  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  1, 1997. 
GaiTick  E.  Shear. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-12060  Filed  5-7-97;  8:45  am) 

MUNQ  OOOC  4«3»-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

FullKlgM  Teacher  Exchange  Program, 
Adminlstrathre  and  Program  Services; 
Request  tor  Proposals 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  AfCairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  provide 
administrative  and  program  services  for 
the  Fulteight  Teacher  Exchange 
Program  (E/ASX).  The  Program 
adn^nisters  approximately  200  one-on- 
one  exchanges  (400  participants)  at  the 
primary,  secondary  and  community 
college  levels  between  U.S.  and  overseas 
counterpart  teachers  from  over  25 
countries. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
throught  the  Fulbright  Hays  Act 
PrograoOs  and  projects  must  conform 
with  Agency  requirements  and 
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guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TnU  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  tide  and  reference  number  E/ 
ASX-98-AD, 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  in  Washington.  D.C.  by  5  p.m. 
on  June  18, 1997.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  June  18  but  received  at  a 
later  date.  It  is  the  responsibility  of  each 
appUcant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  Grants 
should  begin  on  or  about  October  1. 
1997  and  run  through  September  30. 
1998. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
no-Mai  Harding.  Teacher  Exchange 
Branch.  E/ASX,  room  349.  301  4th 
Street,  S.W.,  Washington.  D.C.  20547. 
telephone:  (202)  619-4556.  fiax:  (202) 
401-1433.  hitemet 
IHARDING®USL\.GOV  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Download  a  Solicitation  Package  Via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://www.usia.gov/education/ri^s. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  from  the  Biu«au's  "Grants 
Information  Fax  on  Demand  System." 
which  is  accessed  by  calling  (202)  401- 
7616.  The  "Table  of  Contents"  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Please  specify  USIA  Senior  Program 
Officer  Ilo-Mai  Harding  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  aimouncement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed.  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Sollciticn 
Package.  The  original  and  10  copies  of 


the  application  should  be  sent  to:  U.S. 
Information  Agency.  Rel:  E/ASX-98- 
AD.  Office  of  Grants  Management  E/XE, 
Room  326.  301  4di  Sti»et.  S.W., 
Washington.  D.C  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintiiin  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cidtural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  diffisrences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encour^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
critiera  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  divrasity  into  the  total 
proposal. 

Public  Law  104-319  provides  that  "in 
carrying  out  programs  of  educational 
and  cidtural  exchange  in  countries 
whose  people  do  not  fully  enjoy 
freedom  and  democracy"  the  U.S. 
faiformation  Agency  "shall  take 
appropriate  steps  to  provide 
opportuiuties  for  participation  in  such 
programs  to  himian  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  content,  to  the 
full  extent  deemed  frasible. 

SUPPLEMENTARY  MFORMATKM: 

Program  and  Pidicy 

In  the  Administration  of  the  Fulbright 
Teacher  Exchange  Program.  USIA  Will 
Have  Responsibility  for 

A.  establishing  program  policy,  and 
providing  instructions  and  guidance, 
both  general  and  specific,  on  the 
functions  listed  below; 

B.  acting  as  the  major  agent  in 
establishing  new  programs;  monitoring 
all  programs;  serving  as  the  liaison  with 
overseas  cooperating  agencies  in  all 
program  matters;  overseeing  all  program 
activity  including  recruiting  and 
matching,  publicity  and  outreach,  and 
orientation  workshops;  ensuring  that  the 
program  is  representative  of  the 
diversity  of  U.S.  political,  social,  and 
cultural  life  by  actively  encouraging 
minority  participation  in  all  aspects  of 
programming;  and  evaluating  all  aspects 
of  the  program; 

C.  preparing  final  paperwork  for  the  J. 
William  Fidbright  Foreign  Scholarship 


Board  approval  on  U.S.  and  foreign 
candidates  and  projects; 

D.  providing  funds  sufficient  to  cover 
staff  time  and  expenses  incurred  in  the 
execution  of  this  grant; 

E.  providing  liaison  and  supervision 
to  effectively  carry  out  the 
responsibilities  assigned  under  this 
grant 

Cooperating  Agency  Will  Be  Responsible 

for 

A.  providing  administrative  and 
program  services  for  the  Fulbright 
Teacher  Exchange  Program; 

B.  observing  and  complying  with  the 
policies  of  the  United  States  Information 
Agency  (USL\)  and  the  J.  William 
Fulbright  Foreign  Scholarship  Board 
(FSB)  in  the  administration  of  this  grant 
and  promoting  diversity  in 
programming  and  sta£Bng; 

C.  providing  data,  as  required  by 
USIA.  concerning  the  Fulbright  Teacher 
Exchange  Program; 

D.  submitting  quarteriy  budget  and 
program  reports  and  an  annual  report 
with  recommendations  for  project 
improvenient 

Proposed  Budget 

The  contracted  organization  must 
submit  a  comprehensive  line-item 
budget  based  on  the  specific  guidance  in 
the  Solicitation  Package.  There  must  be 
a  summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget  For 
better  understandiiq;  or  further 
clarification,  applicants  must  provide 
separate  sub-budgets  for  each  program 
component,  phase,  or  activity  in  order 
to  facilitate  USIA  decisions  on  funding. 
Administrative  costs  should  be  kept 
low;  this  will  be  an  important  factor  in 
grant  competition. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  other 
USIA  elements,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
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or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  subistantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content  (program  meetings 
and  resource  materials). 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

4.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts. 

5.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  Successful  applicants 
will  be  expected  to  submit  quarterly 
reports. 

6.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  The  agency  reserves  the 
light  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
nemls  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  AprU  25. 1997. 
Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  QiltumI  Affairs. 

[FR  Doc.  97-11869  Filed  5-7-97;  8:45  am] 
BiujNO  CODE  nao-oi-M 


UNITED  STATES  INFORMATION 
AGENCY 

Nottc*;  Grants  and  Cooperathre 
Agieamants;  Availability 

Title:  Provision  of  Overseas  Direct 
English  Teaching  Programs — Seeking 
Partnerships. 

Announcement:  Call  for  concept 
papers. 

SUMMARY:  The  English  Language 
Programs  Division  in  the  Office  of 
Academic  Programs  of  the  United  States 
Information  Agency's  (USIA)  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  opportiinity  to  create  a 
public/private  sector  partnership  with 
USIA  in  order  to  ensure  the  long-term 
viability  of  one  of  its  direct  English 
teaching  programs  (DETP)  abroad. 
Because  of  the  important  role  of  these 
programs  in  achieving  the  United  States' 
public  diplomacy  and  foreign  policy 
objectives,  USIA  is  committed  to 
maintaining  quality  American  language 
instruction  within  professional 
programs  that  also  reflects  American 
cultural  thoughts  and  concepts  as  well 
as  democratic  and  educational  values 
for  important  overseas  audiences  and 
which  facilitates  a  channel  of 
communications  vital  to  America's 
relationships  with  other  countries  and 
cultiires.  Recent  budget  reductions 
however,  have  limited  the  operational 
and  material  support  that  USIA  can 
offer  to  the  DETPs.  USIA  is  seeking  a 
partner  in  a  cooperative  agreement  to 
manage  the  well-established  DETP  in 
Sanaa.  Yemen  in  cooperation  with  the 
United  States  Information  Service 
(USIS)  post  in  Sanaa.  Management  of 
the  program  must  maintain  and,  if 
possible,  strengthen  the  DETP's  self- 
sufficiency.  USIA  invites  public  and 
private,  not-for-profit  organizations  with 
a  minimum  of  five  yoars  experience  in 
successfully  managing  a  self-sufficient 
Knglinh  teaching  program  to  submit 
concept  papers  for  collaborating  with 
USIA  and  USIS  Sanaa.  Limited  support 
for  any  initiative  may  be  available, 
depending  on  the  specific  cxirrent 
dicumstances  of  the  DETP.  the  interest 


and  requirements  of  the  post,  and  the 
availability  of  funds.  Any  USIA  support 
may  be  limited  to  international  airfare 
and  short-term  per  diem  expenses. 

Background  InfiDrmation 

Kngliah  Language  Programs  Division 

The  English  Language  Programs 
Division  (E/AL)  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
provides  professional  English  language 
programming  to  promote  a  world-wide 
understanding  and  awareness  of 
American  Language,  society,  values  and 
policies  and  to  foster  an  English- 
competent  world  community  with 
which  Americans  can  engage  fieely.  The 
Division's  English  Language  Officers 
and  Program  Officers  and  staff  work  on 
many  fronts  to  promote  American 
public  diplomacy  and  policy  issues: 

Address  nationiil  education  and  language 
policy  issues  on  a  government  to  government 
basis,  sharing  American  educational  policies, 
management  practices  and  state  of  the  art 
curricula  and  assessment  designs. 

Develop  and  focilitate  national  and 
regional  conferences,  seminars  and 
workshops  focusing  on  state  of  the  art 
language  instruction,  methods,  techniques, 
materials  and  technologies  in  order  to 
develop  a  professional  cadre  of  trainers  and 
English  teachers  who  can  use  American 
educational  products  and  expertise. 

Develop  and  disseminate  instructional 
materials  for  use  in  language  learning 
courses,  self-study  programs  or  distance 
education  programs  as  well  as  teacher  and 
trainer  professional  development  programs, 
utilizing  the  Congressionally  legislated 
authority  to  recycle  fees  from  tuition  and  the 
sale  of  USIA  produced  English  teaching 
materials. 

Increase  the  audiences'  awareness  and 
understanding  of  American  society, 
institutions  and  values  through  the  learning 
of  American  English  and  use  of  American 
commercially  produced  educational 
materials. 

Establish  a  basis  for  American  academia 
working  in  English  language  teaching  to 
develop  long  term  institutional  linkages, 
engage  in  an  exchange  of  scholars,  students 
and  research  and  programs. 

Conduct  exchange  programs  for  EngUA 
language  professionals  to  enhance  coimtry 
plan  objectives  and  provide  support  for  field 
requesU  for  English  language  programs. 

Direct  English  Teaching  Programs 
(DETP) 

USIA's  Direct  English  Teaching 
programs  overseas  are  important 
contributors  to  the  Agency's  public 
diplomacy.  The  main  objective  of  the 
DETP  is  to  provide  important  audiences 
with  quality  English  langtiage 
instruction  within  a  professional 
program  that  also  reflects  American 
cultural  thoughts  and  concepts,  as  well 
as  democratic  and  educational  values. 


The  programs  and  activities  the  DETPs 
engage  in  reflect  the  goals  and  priorities 
of  the  U.S.  Missions  overseas. 

The  activities  the  DETPs  generally 
engage  in  include: 

American  language  courses:  intensive  and 
semi-intensive  general  language  courses  as 
well  as  specially  designed  courses  for 
specific  clients  [bom  the  legal  sector,  the 
business  sector,  various  Ministerial  and  other 
offices  in  the  governmental  sector,  etc.). 
^  Cultural  programs:  lectures,  discussions, 
literary  groups,  plays,  movies  (commercial  or 
documentary),  music/concerts,  and  events 
related  to  American  holidays,  civic 
education,  and  issues  concerning  education, 
democracy,  the  environment,  health,  ethics, 
commerce  and  trade,  etc. 

Outreach  programs:  seminars  and 
workshops  for  national  and  local  profiessional 
education  associations,  assistance  with  the 
national  and  local  TESOL  or  LATEFL  affiliate, 
wrork  with  the  local  Ministry  of  Education  on 
curriculum  development,  teacher  training, 
materials  development  and  selection,  and 
assessment. 

Assessment  and  testing  programs:  engage 
in  administering  American  educational  tests 
and  exams  (commercial  and  non-commeicial) 
such  as  the  TOEFL,  the  TOEIC,  the  MTAC. 
the  ECMFG,  the  USMLE,  the  USL\-produoed 
TELP,  etc. 

Many  DETPs  are  housed  on  USIS 
premises,  or  USIS-leased  premises,  but 
some  are  located  at  off-site  facilities. 
Wherever  the  site,  there  should  be  well- 
lighted  classrooms,  an  office  for  the 
Director  of  Courses  (DOC),  working 
space  for  faculty  and  staff,  and  a  vraiting 
room  area  for  the  students.  Often  there 
is  a  library  reading  room  to  which 
students  have  access. 

While  the  programs  are  open  to  the 
public,  due  to  space,  equipment, 
materials  and  funding  limitations,  thoe 
may  not  be  space  for  all  students  who 
wish  to  attend  the  DETPs.  Because  the 
programs  exist  to  promote  the  public 
diplomacy  efforts  and  goals  of  the  U.S. 
Missions  abroad,  the  desired  primary 
enrollment  at  a  DETP  includes: 

Host  country  government  officials 
University  profiassors  and  secondary  school 

teachers 
USIA/USIS  grantees  for  various  scholarships 

and  grants  to  the  U.S. 
Grantees  and  contacts  for  programs 

sponsored  by  other  USC  agencies 
Prominent  community  leaders/opinion 

makers 

The  post  USIS  director,  the  Public 
Affairs  Officer  (PAO).  bears  the  primary 
responsibility  for  ensuring  that  ihe 
DETP  provides  an  effective 
representation  on  behalf  of  USIS  and 
that  it  serves  as  a  model  American 
language  education  establishment 
which,  concomitantly,  serves  as  a 
conveyer  of  U.S.  culture,  thought  and 
values.  The  DETP's  administration  is 
responsible  for  the  management  of  the 


program  under  the  auspices  of  the  PAO 
and  according  to  the  terms  of  a 
cooperative  agreement  signed  with  USIS 
Sanaa.  The  faculty  and  staff  of  the  DETP 
are  not  employees  of  USIA  or  USIS.  but 
work  for  the  program  through  an 
agreement  with  the  Administrative 
Institution.  The  roles  and 
responsibilities  of  all  persoimel 
associated  with  the  DETP  and  the 
regulations  for  administering  the 
program  are  contained  in  the  English 
Lai^guage  Program  Administration 
Manual. 

The  DETPs  should  be  fiscally  self- 
sufficient  based  on  fees  received  for 
tuition,  the  sale  of  USIA  produced 
materials,  and  fees  for  other  services 
related  to  English  language 
programming  (e.g..  testing).  The  DETPs 
are  not  dependent  on  USIA/USIS  for 
sustained  financial  support  Depending 
on  the  relationship  between  the  DETP 
and  the  local  USIS  post,  and  the 
availability  of  funds,  USIS  may 
contribute  towards  some  programming 
for  the  DETP. 

The  authority  for  USIA/USIS  to 
engage  in  the  DETPs  is  provided 
through  legislation.  Under  the 
authorizing  legislation  PL  97-241  and 
under  Section  801  of  the  United  States 
Information  and  Educational  Exchange 
Act  of  1948  (22  U.S.C.  1471),  and  the 
Mutual  Educational  and  Culttual 
Exchange  Act  of  1961.  USIA  is  able  to 
receive  fees  for  tuition  and  services  for 
English  teaching  programs  conducted  by 
or  on  behalf  of  the  Agency. 

The  authority  for  USIA/USIS  to  enter 
into  a  cooperative  agreement  is  found  in 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  as  amended. 
Sections  102(a)(1)(A).  102(b)(4)  and 
104(e)(1):  Executive  Order  11034, 
Section  8(a)(3).  (5).  (8).  (9).  (10).  (11). 
(12)  and  (15);  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977; 
Reorganization  Plan  No.  2  of  1977. 
Executive  Order  10248  and  the  United 
States  Information  and  Educational 
Exchange  Act  of  1948,  as  amended. 
Section  810. 

USIS  Sanaa  Direct  English  Teaching 
Program 

The  program  undw  current 
consideration  is  in  Sanaa,  Yemen.  The 
DETP  has  been  in  existence  for  about  22 
years.  The  DETP  currently  has  950 
students,  of  which  565  are  returning 
students.  The  program  employs  a 
feculty/staff  of  36  (In  order  to  maintain 
the  continuity  and  consistency  of 
services,  the  new  administrative 
institution  may  allow  as  many 
personnel  as  are  qualified  and  as 
practicable  to  remain  on  the  job.)  Class 
sizes  range  form  10  to  17,  with  16  being 


the  average.  The  core  program  has  six 
levels  (basic  to  advanced)  and  uses  the 
Spectrum  series  as  the  main  text 
Advanced  classes  beyond  the  core 
program  have  at  various  times  included 
Advanced  Writing,  Advanced  Grammar. 
Advanced  Conservation,  English  for 
Business,  TOEFL  Preparation,  and 
Teacher  Training  for  Yemeni  Teachers 
of  English.  The  DETP  is  a  self-sufficient 
program.  A  complete  profile  of  the 
program  is  available  to  applicants 
wishing  to  submit  a  concept  paper. 

Scope  of  Partnership 

USIS  Sanaa  is  looking  for  an 
institutional  partner  to  manage  the 
DETP.  Management  of  the  program 
includes  personnel  recruitment  (DOC. 
feculty.  staff)  and  the  administration  of 
all  aspects  and  activities  of  the  program, 
including  English  language  classes, 
cultural  programs,  outreach  prtigrams. 
and  language  testing/assessment 
activities.  Management  of  the  program 
must  assure: 

A  professionally  qualified  and  experienced 
Director  of  Courses; 

A  trained  teaching  staff  with  a  minimum 
of  advanced  proficiency  in  English,  and  mth 
knowledge  of  current  methodologies, 
techniques  and  technology  in  teaching 
English  as  a  foreign  language  (TEFL); 

Well  organized  curricula  that  include 
course  achievement  goals  and  assessment 
criteria;  Primary  use  of  core  texts  which  are 
high-quality,  American-published  materials, 
and  which  include  a  strong  American 
cultural  component  which  acquaints  the 
students  with  the  United  States; 

Continued  program  financial  self- 
sufficiency  and  sound  financial  planning; 

Close  cooperation  with  USIS  Sanaa  in 
English  for  Special  Purposes  outreach, 
taigeted  client  development  and  any  cultural 
content  and  programming. 

Specific  guidelines  and  evaluation 
criteria  for  the  management  of  the  DETP 
are  in  the  English  Language  Program 
Administration  Manual  which  is 
available  upon  request  to  applicants 
wishing  to  submit  a  concept  paper. 

Management's  Role  and  Responsibilities 

The  role  and  responsibilities  of  the 
managing  institution  as  outlined  in  the 
standard  cooperative  agreement  include: 

Establishing,  with  the  approval  of  the 
Director  of  USIS  (PAO),  the  level,  hours  and 
duration  of  courses  to  be  taught 

Recruiting  and  selecting  well-qualified 
teaching  and  administrative  personnel; 
entering  into  a  written  work  agreement  with 
each  pnson;  training  these  individuals; 
inspecting,  reviewing,  and  coordinating  the 
work  of  these  individuals,  and  deciding  on 
the  termination,  renewal  or  non-renewal  of 
the  work  agreement  All  proposed  staff  and 
all  proposed  terminations,  renewals/non- 
iene«vala  must  be  approved  by  the  PAO. 
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Establishing  student  prerequisites, 
conducting  placement  testing  and  TEFL  tests, 
enrolling  and  scheduling  students. 

Establishing  jointly  with  the  PAO  the 
miiiriiTitiin  and  mininiiiTh  number  of  students 
per  class. 

Establishing  jointly  with  the  PAO  a  fee 
structure  for  students,  a  salary  schedule  for 
teachers  and  other  staff,  and  fiscal  structures 
for  any  other  revenue  sources. 

Collecting  fees  from,  all  sources;  on  a 
quarterly  or  semi-annual  basis  remunerate 
10%  of  the  gross  receipts  to  USIS  Sanaa. 

Making  disbursements  to  staff  as  well  as 
local  or  other  vendors  for  all  operating 
expenses  incurred  to  conduct  the  DETP. 

Maintaining  Student  progress  reports  and 
iffiiing  appropriate  certification  to  students 
who  meet  institutional  standards  at  various 
levels  of  proficiency. 

Maintaining  detailed  financial  and 
statistical  records  in  accordance  with  the 
requirements  outlined  in  the  cooperative 
agreement  and  in  the  English  Language 
Program  Administration  ManuaL 

Accepting  responsibility  and 
accountability  for  the  equipment,  fiimitura, 
nonexpendable  supplies,  textbooks,  and 
other  physical  property  assigned  to  the 
DETP.  Preparing  an  annual  inventory  of  such 
property  on  hand  as  of  Augu&t  31  of  each 
year.  The  managing  organization  may  be  held 
liable  for  replacdng  any  such  property  which 
cannot  be  accounted  for  during  the  aimual 
inventory  process. 

Providing  all  such  reports  as  may  be 
requested  by  the  PAO  or  stated  in  the  English 
Language  Programs  Administration  ManuaL 

Preparing  a  Financial  Plan  which  include* 
■11  funds  required  to  operate  the  DETP  for 
one  academic  year,  with  the  projected 
inrnmw  to  meet  those  expenses. 

The  management  and  the 
management's  personnel  shall  not  be 
considered  employees  of  the  Federal 
Government  and  shall  not  be  eligible,  by 
virtue  of  performance  under  the 
cooperative  agreement,  for  payment  by 
the  Government  or  entiUements  and 
benefits  accorded  federal  employees 
unless  specifically  included  in  the 
cooperative  agreement  or  the  English 
Language  Program  Administration 
Manual. 

The  DETP  will  be  established, 
organized  and  operated  as  described  in 
the  Rngliah  Language  Program 
Administration  Manual.  This  manual 
will  be  used  to  address  a  niunber  of 
details  necessary  for  a  successful  DETP. 
This  handbook  is  made  a  part  of  the 
cooperative  agreement  and  its  order  of 
precedence  is  secondary  only  to  the 
specific  written  terms  of  the  cooperative 
agreement  itself. 

Benefits:  Potential  benefits  to  the 
applicant  for  entering  into  a  cooperative 
agreement  with  USIS  include,  but  are 
not  limited  to: 

Through  a  sharing  of  lesouices,  the 
opportunity  to  work  overseas,  or  expand 
current  intainatioaal  MTOck; 


Sharing  of  USIS  contacts  in  the  language 
education  profession  or  related  fields; 

Opportunity  to  establish  linkages  and 
expansion  beyond  the  inunediate  scope  of 
the  partnership: 

Opporttmity  for  exchanges  of  Eaculty, 
students,  research,  and  staff; 

On-site  recruitment  of  international 
scholars  and  students  and  the  ability  to 
conduct  pre-departure  orientation; 

Exi>anded  international  recognition  and  an 
expanded  network  of  contacts  and  resources; 

Potential  revenue  Erom  DETP  income  to 
support  the  benefits  mentioned  above. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  announcement  should  refisr  to  the 
above  tide  and  reference  number  E/AL- 
97-03. 

Supporting  Documents:  Applicants 
should  request  the  following  supporting 
documents  from  the  English  language 
Programs  Division  (E/AL): 
The  English  Language  Program 

Administrative  Manual 
The  Sanaa  DETP  program  profile 
A  sample  copy  oia Cooperative 

Agreement  to  Manage  a  DETP 

Submissions:  Organizations  wishing 
to  pursue  collaborating  as  described 
above  should  prepare  a  concept  paper, 
not  to  exceed  10  pages.  This  paper 
should  include  the  following 
information: 

A.  Name  and  address  of  organization(s). 

B.  Principal  contact  information  (name, 
phone/£ax  ntmibers,  e-mail  address). 

C.  Outline  of  organization's  history, 
mission,  and  scope. 

D.  Brief  description  of  organization's 
experience  in  successfully  managing  a 
seU-sufficient  English  teaching 
program,  preferably  an  off-site 
program. 

E.  Resources  (human,  financial,  in-kind 
etc.)  which  applicant  organization 
proposes  to  contribute  to  the 
achievement  of  the  goals  of  the  DETP, 
including  the  qualifications  of  the 
likely  Director  of  Courses. 

F.  Brief  description  of  applicant 
organization's  experience  in  Yemen 
and/or  the  region;  if  no  experience  in 
the  region,  organization's  overseas 
experience. 

G.  Scope  of  proposed  activity,  including 
applicant  organization's  management 
style  and  communication  style  for 
directing  a  distance  program  under 
the  guidelines  in  the  English 
Language  Program  Administration 
Manual. 

H.  Brief  discussion  of  the  goals  and  the 
benefits  the  applicant  organization 
envisions  upon  entering  into  such  an 
agreement  with  USIS  Sanaa. 
The  original  and  six  copies  of  the 
concept  paper,  along  with  the  same 
information  on  a  3.5"  diskette  in  ASCII 


text  format,  shoidd  be  sent  to:  U.S. 
Information  Agency,  Ret:  E/Alr-97-03, 
Office  of  Grants  Management,  E/XE. 
Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547. 

USIA  will  use  the  electronic 
submissions  to  transmit  concept  papers 
to  USIS  Sanaa  for  its  review  and 
comment 

Deadline  for  Submission:  All  concept 
papers  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Jime  6, 1997. 
Faxed  documents  will  not  be  accepted. 
Documents  postmarked  Jime  6,  but 
received  at  a  later  date  will  abo  not  be 
accepted. 

Review  Process:  USIA  will  review 
concept  papers  tising  as  criteria  the 
degree  to  which  the  applicant 
organization  demonstrates: 

Experience  successfully  managing  an 
English  teaching  program; 

Styles  of  management  and  communication 
relating  to  management  of  an  overseas 
program; 

Overseas  exp«ience  of  the  organization 
and  proposed  personnel; 

Ability  to  provide  the  necessary  resources 
(human  and  financial)  to  assure  the  quality 
and  self-sufficiency  of  the  program. 

The  goals  and  benefits  the  applicant 
envisions  for  itself  and  the  DETP  upon 
entering  into  such  an  agreement  with  USIS 
Sanaa. 

All  accepted  concept  papers  will  be 
reviewed  by  a  panel  which  may  include 
the  program  office,  geographic  area 
office,  and  USIS  Sanaa.  Statements  may 
also  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  Agency 
elements.  The  panel  will  determine 
those  interested  parties  that  should  be 
recommended  for  further  consideration 
by  USIS  Sanaa.  E/AL  will  communicate 
all  information  regarding  the  concept 
papers  and  the  panel's 
reconunendations  to  USIS  Sanaa.  Final 
decisions  regarding  the  concept  papers 
will  be  communicated  to  the  applicants 
by  E/AL.  USIA  in  cooperation  with 
USIS  Sanaa  wrill  negotiate  a  formal 
cooperative  agreement  with  the  chosen 
Administrative  Institution. 

FOR  FURTHER  VIFORMATK)N,  CONTACT:  The 
English  Language  Programs  Division, 
E/AL,  Rm.  304,  U.S.  Information 
Agency,  301  4th  Street,  SW., 
Washington,  DC  20547,  telephone  202- 
619-5869;  fax  202-401-1250;  e-mail 
DANDERSOUSL\.GOV  Contact  officer 
is  Damon  Anderson. 

To  download  this  announcement  via 
internet:  This  announcement  may  be 
downloaded  bom  USlA's  web  site  at 
http://www.usia.gov/education/r^. 
Please  read  all  information  before 
downloading. 


Dated:  April  29, 1997. 

Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  97-11870  Filed  5-7-97;  8:45  am] 
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DEPARTMEHT  OF  BIERGY 

Fwtoral  Enaigy  Regulatory 
Commission 

[Dodnt  Na  HB52-02-3-OOq 

York  Havsn  Powar  Company,  Sals 
HMt)or  WMsr  Powsr  Corporation, 
Psmwylvania  Powor  &  Uglrt  Company, 
Susquahanna  Powr  Company,  and 
PECO  Enargy  Powar  Company,  Notica 
of  Information  Sattiamant  Meeting 

Cmrection 

In  notice  document  97-11541, 
appearing  on  page  24442,  in  the  issue  of 


Monday,  May  5. 1997,  the  docket  line 
should  appear  as  set  forth  above. 

BtUMQ  COOE  1S06-01-O 


DEPARTMENT  OF  THE  TREASURY 

Flacal  Service 

31  CFR  Part  356 

[Department  of  tiM  Traeaury  Circular.  Publle 


CONTACT  section  "Ken  Papj"  should 
read  "Ken  Papaj". 

3.  On  page  24376,  third  column,  14th 
line,  "consistent"  should  read 
"inconsistent". 

BUJNQ  OOOC  1tWft«1-0 


Sale  and  laaue  of  Maricatabie  Booli- 
Entry  Tiaaaury  Bills,  Notes,  and  Bonds 

Correctioii 

In  proposed  rule  document  97-11582 
beginning  on  page  24375  in  the  issue  of 
Monday,  May  5, 1997  make  the 
following  corrections: 

1.  On  page  24375,  third  column,  in 
the  AIMIRESSES  section  "Washington 
D.C  20249-0001"  should  read 
"Washington  D.C.  20239-0001." 

2.  On  page  24375,  third  column,  in 
the  FOR  FURTHER  INFORMATION 
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SECURTTIES  AND  EXCHANGE 


Na  34-38646;  Fit  No.  SA-NASO- 


97-aq 


SelMtegulalory  Organlialions;  Notice 

of  Filing  of  •  PropMed  Rule  Chang*  by 
llie  Nadonal  Aaeodadon  of  SecurtUee 
Dealers,  me.  TNASO")  to  Propoeed 
Cttangee  In  the  By-Lam  of  Ihe  NASD, 
NASO  Regulation,  Inc.  The  Naedaq 
Stock  Market,  Inc.  the  Plan  of 
ANocalion  and  Delegation  of  Functtone 
by  the  NASD  to  SubeMlartee, 
Memberahip  Application  Procedurea. 
Dfacipllnary  Proceedmga,  Other 
Proceedings,  and  Ottier  Confonning 
Changee 

April  24, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  18, 1997.2  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ID  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization'* 
Statement  of  the  Terms  of  SubstaBce  of 
the  Piopoeed  Rule  Change 

The  NASD  is  filing  a  proposed  rule 
change  to:  (1)  The  By-Laws  of  the 
NASD;  (2)  the  By-Uws  of  NASD 
Regulation,  hic.  ("NASD  Regulation"); 
(3)  the  By-Laws  of  The  Nasdaq  Stock 
MaAet.  toe.  ("Nasdaq");  (4)  the  Plan  of 
Allocation  and  Delegation  of  Functions 
By  NASD  to  Subsidiaries  ("Delegation 
Plan");  (5)  Rule  0120;  (6)  Rule  IM-2210- 
4;  (7)  the  Rule  1010  Series;  (8)  the  Rule 
8000  Series;  and  (9)  the  Rule  9000 
Series.' 

Attached  as  Exhibit  1  is  the  text  of  the 
proposed  rule  change,  to  (1)  the  By- 
Laws  of  the  NASD;  (2)  the  By-Laws  of 
NASD  Regulation;  (3)  the  By-Laws  of 
Nasdaq;  (4)  the  Delegation  Plan;  (5)  Rule 
0120;  (6)  Rule  IM-2210-4;  and  (7)  the 


■  IS  U.S.C  78«(bXl). 

>On  April  23. 1997,  tha  AMOcUtioo  filed  a 
technical  amendment  to  the  proposed  rule  change. 
See  letter  from  Alden  S.  AdlUns,  General  Counael. 
NASD  Regulation.  Inc  to  Katherine  A.  England. 
Aaaistant  Director.  Division  of  Market  Regulation, 
Commiasion  ("Amendment  Ho.  1"). 

'  Because  the  proposed  rule  change  includes  a 
number  of  amendments  to  the  corporate  documents 
of  the  NASD.  NASD  Regulation  and  Nasdaq,  as  well 
as  numerous  proposed  rules,  the  three  corporations 
collectively  will  be  referred  to  a*  the  "Association" 
for  the  purpose  of  this  rule  filing. 


Rule  8000  Series,  proposed  new 
language  is  itahdzed;  proposed 
deletions  are  to  brackets,  to  the  Rule 
1010  Series  and  the  Rule  9000  Series, 
the  extensive  nature  of  the  proposed 
changes  reduces  the  usefutoess  of  a  Une- 
by-Une  analysis  compartog  the  proposed 
new  language  with  the  proposed  deleted 
language.  If  the  proposed  Rule  1010 
Series  and  the  proposed  Rule  9000 
Series  are  adopted,  the  Association 
proposes  to  resctod  to  full  the  curimt 
Rule  1010  Series  and  the  current  Rule 
9000  Series,  except  the  Rule  9700  Series 
and  the  Rule  9800  Series.  The  current 
Rule  9700  Series  will  remato  to  effect 
for  a  short  period  while  Nasdaq  seeks 
approval  by  the  Commission  to  amend 
such  rules,  toduding  their  renumbertog 
as  Rule  4000  Series  provisions.* 

n.  Self-Regulatory  Oiganizatioo's 
Statement  of  the  Pwrpoee  of,  and 
SUtutory  Basis  fimr,  the  Propoeed  Rule 
Change 

to  its  filtog  with  the  Commission,  the 
self-reg\ilatory  organization  toduded 
statements  concemtog  the  purpose  of 
and  basis  for  the  proposed  nile  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  spedfied  to  Item  IV  below. 
The  self-reg^ilatory  organization  has 
prepared  summaries,  set  forth  to 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

a.  totroduction 

The  Assodation  is  propostog  a 
comprehensive  rule  diange  to  address 
three  primary  issues — how  an  entity  or 
person  becomes  a  member  of  the 
Assodation  ("membership 
proceedings");  how  the  Assodation  may 
discipltoe  a  member  or  a  person 
assodated  with  a  member  for 
miscondud;  and,  how  NASD  and  NASD 
Regulation  nomtoations  and  elections 
for  certato  board  and  committee 
positions  are  conduded.  The  proposed 
changes  to  the  Association's 
membership  proceedings  are  set  forth  to 
the  proposed  Rule  1010  Series.  The 
proposed  changes  to  the  Association's 
array  of  proceedtogs  to  disdpltoe  a 


member  or  a  person  associated  with  a 
member  are  set  forth  to  the  proposed 
Rule  9000  Series.  The  proposed  changes 
to  the  election  procedures  are  set  forth 
to  the  proposed  NASD  By-Laws,  Article 
Vn,  and  proposed  NASD  Regulation  By- 
Laws,  Artides  VI  and  Vffl. 

BoUi  the  proposed  Rule  1010  Series 
and  the  proposed  Rule  9000  Series  will 
efiiad  many  changes  to  the  procediires 
now  used.  The  proposed  Rule  1010 
Series  provides  that  NASD  Regulation 
staff,  rather  than  a  Distrid  Committee,' 
will  make  an  initial  dedsion  on  an 
application  for  membership.  An 
Applicant  may  appeal  a  staff  dedsion  to 
the  National  Bustoess  Condud 
Committee.'  The  National  Bustoess 
Condud  Committee  decision  is  subjed 
to  discretionary  review  by  both  the 
NASD  Regulation  Board  and  the  NASD 
Board.''  The  propoised  rule  diange  also 
sets  forth  a  more  detailed  and 
comprehensive  list  of  the  documents 
and  information  that  must  be  submitted 
with  a  membership  application  and  sets 
forth  more  detailed,  comprehensive,  and 
objective  standards  to  be  used  to 
determtoe  whether  an  applicant  should 
be  admitted  to  membership.  The 
proposed  rule  change  also  provides 
more  procedural  ri^ts  to  appUcants  to 
ensure  that  appUcations  are  processed 
expeditiously,  todudtog  limitations  on 
the  time  withto  which  the  Assodation 
must  issue  membership  dedsions. 

to  the  proposed  Rule  9000  Series, 
definitions  and  certato  rules  of  general 
applicability  are  set  forth  to  the 
propcwed  Rule  9100  Series.  Ordinary 
disdplinary  proceedtogs  are  addressed 
to  the  proposed  Rule  9200  Series,  and 
appeals  of  these  decisions  are  addressed 
to  the  proposed  Rule  9300  Series. 


'The  proposed  Rule  9500  Series  will  supersede 
the  Rule  9600  Series.  As  part  of  the  deletion  of  the 
current  Rule  9600  Series,  the  current  Rule  9630 
Series  (Expedited  Remedial  Proceedings)  will  be 
deleted.  At  a  later  date,  however,  the  Association 
will  propose  a  different  approach  for  an  expedited 
remedial  proceeding. 


'  Terms  that  are  defined  in  the  proposed  rule 
filing  are  capitalized  in  this  discussion  {e.g.,  the 
term  "District  Committee"  means  a  district 
committee  elected  punuant  to  Article  VID  of  the 
NASD  Regulation  By-Uws).  (Proposed  NASD 
Regulation  By-Laws,  Art !(}).) 

*The  term  "National  Business  Conduct 
Committee"  means  the  committee  of  the  Board  of 
Directors  of  NASD  Regulation  that  may  be 
authorized  and  directed  to  act  for  the  Board  of 
Directors  of  NASD  Regulation  in  a  numner 
consistent  with  the  By-Laws  of  NASD  Regulation, 
the  Rules  of  the  Association,  and  the  Delegation 
Plan  with  respect  to  (1)  An  appeal  or  review  of  a 
disciplinary  proceeding;  (2)  a  statutory 
disqualification  decision:  (3)  a  review  of  a 
membership  proceeding:  (4)  a  review  of  an  offer  of 
settlement,  a  letter  of  acceptance,  waiver,  and 
consent,  and  a  minor  rule  violation  plan  letter;  (S) 
the  exercise  of  exemptive  authority;  and  (6)  such 
other  proceedings  or  actions  authorized  by  the 
Rules  of  the  Association.  (Proposed  NASO 
Regulation  By-Laws,  Article  IV,  Section  4.14(h)  and 
Proposed  Rule  0120(m).) 

^  The  term  "NASD  Board"  means  the  Board  of 
Governors  of  the  NASD.  (Proposed  Rule  9120(r).) 
The  term  "NASD  Regulation  Board"  means  the 
Board  of  Directors  of  NASD  Regulation.  (Proposed 
Rule  9120(s).) 


In  tha  proposed  Rule  9100  Series,  a 
number  of  (mxxdiual  enhancements 
have  bean  added  to  such  Rules.  These 
enhancements  tochide  requirements  for 
notice  and  service,  a  detaued  rule 
prohibiting  ex  parte  communications 
generally,  a  rule  requiring  that 
adjudicatwy  and  prosecut(nial-like 
functions  remato  separated,  and  a  rule 
allowing  the  removal  of  counsel  for 
miscondud  during  a  proceeding. 

to  the  proposedRuk  9200  Series, 
there  are  si^iiificant  changes  proposed 
to  the  way  a  disdplinary  proceeding  is 
tovestigated,  a  oomplamt  is  brought, 
and  a  dedsioD  is  made.  A  disdplinary 
proceeding  will  be  tovestigated  by  the 
staff  of  NASD  Regulation,  the  complamt 
will  be  brought  by  the  Department  of 
Enfc«cem«it '  rather  than  a  Distrid 
Committee  or  the  Maricet  Regulation 
Committee.'  and  the  matter  will  be 
heard  and  dedded  by  a  Hearing  Panel,  >o 
the  chair  of  which  is  a  Hearing  Officer, 
a  professional  independent  staff 
member  of  the  Association.  ■ '  Tlie  other 


•The  Commiaaion  nolea  that  the  NASD 
Raguktion  Board  and  the  NASO  Bowd  will  each 
have  the  authority  to  direct  tha  OepartoMnt  of 
Enforcement  to  issue  a  complaint  (Propoaad  Rule 
9211(b).) 

*Tbe  tann  "Market  Ragulation  Committee" 
means  the  commiitea  of  NASO  Ragnlatian 
designated  to  conaidar  the  fadaral  aecuiitiaa  law* 
and  the  rules  and  regulations  adopted  thereunder 
and  various  Rules  of  the  Association  and  policies 
relating  to: 

(1)  the  quoUtiona  of  aecuritiaa: 

(2)  the  execution  of  ttansactioas; 

(3)  the  reporting  of  transactiona;  and 

(4)  trading  practicea.  including  rules  prohlbitii^ 
manipulation  and  insider  tiadii^  and  tboee  Rulae 
deaipiated  as  TTMling  Rules  (Rule  3300  Series),  the 
Nasdaq  Stock  Market  Rules  (Rule  4000  Sariaa), 
other  Nasdaq  and  NASD  Market  Rulea  (Rule  SOOO 
Series).  NASO  Systems  and  Programs  Rulae  (Rule 
eoOO  Series),  and  Chargea  for  Swvicea  and 
Equipment  Rules  (Rule  7000  Series).  (Ptopoeed 
Rule  9120(q).) 

The  Market  Reguktion  Committee  was  formerly 
the  Market  Survrillance  CMmmUt^  of  the  NASD. 
A*  part  of  the  reofganisation.  the  committee  was 
renamed  the  Market  Regulation  Committee. 
Pursuant  to  a  raaolution  of  the  NASO  Regulation 
Board  dated  May  B.  1996,  NASO  Ragulation 
acknowledged  responsibility  for  the  Market 
Regulation  Committee  as  a  committee  of  NASO 
Regulation. 

■"A  "Hearing  Panel"  U  a  decisional  body  issuing 
the  "trial-level"  decision  in  a  disciplinary 
proceeding.  It  is  composed  of  a  Hearing  Officer  (as 
defined  below)  and  two  parsons  faom  the  securities 
industry.  They  sn  rafetted  to  as  "Panelists"  (as 
defined  below).  (Propoeed  Rules  9120(o).  9231  and 
0232.) 

In  some  cases,  an  "Extended  Hearing  Panel." 
rather  than  a  "Hearing  Panel."  will  he  the 
dedsioaal  body  that  iasuea  the  "trial-level" 
decision.  (Propiaeed  Rules  9120(i)  and  9231(c).) 

■*  The  term  "Hearing  OfBoar"  maana  an  employee 
of  NASO  Ragulatiaa  who  is  an  attomsy  and  who 
is  sppointad  by  die  Chief  Hearii^  Officer  to  ect  in 
an  edfudicadve  role  and  hilfiU  various  adjudicative 
raeponsibUitias  and  duties  deacribed  in  the  Rule 
9200  Seriee  regarding  disciplinary  prooeedii^ 
brought  against  msmbeis  and  aaaodatad  parson. 
(Propoaed  Rule  0120(n).)  The  larm  "Chief  Hewii« 


two  posons,  defined  as  Panelists,  who 
will  ctmstitute  the  Hearing  Panel  (or.  to 
certato  cases,  an  Extended  Hearing 
Panel),  are  current  members  of  a  Distrid 
Committee,  or  current  or  fonner 
members  of  the  securities  industry  who 
have  served  on  a  disdplinary  hearing 
panel,  the  National  Business  Condud 
Committee,  or  one  of  the  corporate 
boards. '2  to  some  cases,  one  of  the  two 
Panelists  may  be  a  current  or  former 
member  of  the  Market  Regulation 
Committee.  13  There  are  significant 
changes  to  the  rights  of  Respondents  to 
obtato  evidence  and  for  all  Parties  to 
resolve  issues  to  pre-hearing 
conferences  and  by  motion  to  order  to 
streamline  the  hearing.'^ 

Although  that  portion  of  the  Rule 
9300  Series  concerning  appeals  and 
reviews  has  undeiBooe  si^iificant 
changes,  the  appeUate  or  review 
prooMding  retains  many  of  its  former 
characteristics.  Changes  indude  the 


Officer"  mauis  the  Haning  Officer  deeignatMl  by 
the  Prasidant  of  NASD  Ragnlatioa  to  uMn^s  ths 
Office  of  Hearing  Offioan,  or  his  or  her  delagMe. 
(Proposed  Rule  9120(b).) 

■2  In  pertinent  pert,  the  term  "Panelist"  meens  a 
mamhsr  of  a  Hearing  Panel  or  an  Extended  Hearing 
Panel  who  is  not  a  Hearing  OtBoer.  (Propoeed  Rule 
0120(t).)  A  Panelist  who  satvas  on  a  Hawing  Panel 
shall  be  aasodatad  %rith  a  mmbai  of  the 
Association  end  shall  be:  "(A)  a  current  member  of 
a  District  Committee;  (B)  a  paiaon  who  previously 
served  on  a  disciplinary  hearing  panel:  (C)  a  fomiar 
tnamher  of  the  Netional  fhislnaas  f.'mdiKl 
Committee;  (D)  a  parson  wlio  previously  served  on 
a  disciplinary  subcommittee  of  the  National 
Businees  Conduct  Committsa.  includii^  a 
Subcommittee,  en  Extended  Proceeding  Committee, 
or  their  predecessor  subcommittees;  or.  (E)  e  person 
who  prenriously  «»as  a  Director,  a  member  of  the 
Nasdaq  Board  of  Directors,  or  a  Governor,  but  does 
not  sit  currently  on  any  of  the  boards."  (Propoeed 
Rule  9231(bXl)  (A)-KE).)  The  group  of  parsons 
eligible  to  serve  as  PanelisU  on  an  Extended 
Hearing  Panel  is  substantially  the  same  group,  but 
also  Ifirlndes  certain  netsoiu  retired  from  the 
securities  industry.  (I^tapaeed  Rule  9231(c)(1)  (A) 
through  (E).) 

However,  if  the  complaint  aUegss  at  least  one 
cause  of  action  involving  e  violation  of  a  statute  or 
a  rule  over  which  the  Market  Ragulation  Committee 
has  jurisdiction,  the  Chief  Hearing  Officer  may 
select  as  a  Panelist  a  current  member  of  the  Market 
Regulation  Committee  or  a  farmer  '"■""ttr  of  the 
Mwket  Regulation  Committae  who  previously 
served  on  a  disciplinary  hearing  panel  (Propoeed 
Rule  9231(bX2).)  See  also  Propoeed  Rule  e231(cX2). 
providing  tor  a  Market  Ragulation  Committee 
Panelists  to  serve  on  an  Extended  Hearii^  Panel, 
which  is  substantially  similar  to  proposed  Rule 
9231(bK2). 

■'SeesupranoteS. 

■'*  Although  a  number  of  procedural 
enhanremsnts  an  propoeed  to  the  Rule  9000  Series, 
the  NASD  explicit^  recognixss  that  a  Party  may 
appeer  pro  a&  The  Cbief  Hearing  Officer  and  all 
other  Hearing  Officers  an  trained  to  apply  the  Rule 
9000  Seriee  flexibly  to  permit  a  Party  to  appear  pro 
f»  without  sufiKing  a  disadvantage  due  to  a  tdlnn 
to  fellow  all  aspects  of  a  procedural  rule. 
Nevertheless,  all  Parties  m  expected  to  comply 
with  all  of  the  Rnlsa.  Thoae  who  do  not.  and  request 
flexihie  treatment  from  a  Hearing  Officer,  must 
eatahlish  that  the  requeadi^  Party  HMds  a  good  foith 
efiort  to  comply  with  the  n^e  or  rulea  in  quaation. 


right  of  the  Department  of  Enforcement 
of  NASD  Reguktion  to  appael  e  cese 
and  the  right  of  a  Party  to  cnMS-eppeeL 

Several  other  types  of  proceedtogs. 
which  to  general  are  more  eoqiedited 
than  the  ordinary  disdplinary 
proceedings  described  above,  are  set 
forth  to  the  proposed  Rule  9400  Series 
and  the  proposed  Rule  9500  Series.'' 
These  proceedings  currently  are 
described  to  the  Rule  9500  Series  and 
the  Rule  9600  Series. 

to  addition,  to  order  to  pceaent  the 
Commission  a  unified  bo^  of  rules,  the 
Assodation  is  proposing  changes  to 
various  corporate  documents  and  Rules 
of  the  Association  to  confonn  them  to  - 
the  proposed  Rule  1010  Series  and 
proposed  Rule  9000  Sales.  Thus, 
proposed  rule  changes  are  also 
submitted  for  the  By-Laws  of  the  NASD. 
NASD  Regulation,  and  Nasdaq:  the 
Del^ation  Plan;  Rule  0120;  Rule  0121; 
proposed  Rule  IM-2210-l;  and  the  Rufe 
SOOOSoies. 

The  following  is  a  comprehensive  list 
of  the  parts  of  the  proposed  rule  change: 

1.  Proposed  changes  to  the  By-Laws  of 
the  NASD.  NASD  Regulaticm.  and 
Nasdaq; 

2.  Proposed  changes  to  the  Delegation 
Plan; 

3.  Proposed  changes  to  Rule  0120  and 
Rule  0121; 

4.  Proposed  Rule  IM-2210-4; 

5.  Proposed  changes  to  the  Rule  1010 
Series; 

6.  Proposed  changes  to  the  Rule  8000 
S«ies;  and 

7.  Proposed  changes  to  the  Rule  9000 
Series. 

(i)  Backg^und  for  Proposed  Changes  to 
Membership  Application  Procedures 
and  Rules  Providing  Procedures  for 
Disciplinary  Proceedii^  and  OUter 
Rroceedings 

The  Assodation 's  request  for  the 
proposed  changes  to  disdplinary 
proceedtogs  instituted  against  members 
and  their  associated  persons  and  other 
proceedings  to  the  Rule  9000  Series 
follows  a  series  of  events  that  comftelled 
the  Assodation  to  undertake  a  review  of 
the  entire  Rule  9000  Series.  At  the  same 
time,  the  Association  was  requested  to 


■*Tha  propoeed  Rule  9400  Series  and  the  Rule 
9S00  Seriaa  proceedings,  far  which  the  Aaaodatioa 
seeks  temporary  approval,  are:  (1)  Proceedings  far 
ragulating  tha  activitiee  of  a  mambar  exparfancing 
financial  or  oparatiaaal  difficultiae:  (2){irooeedi]^ 
far  approving  or  disspproving  s  diange  in  businees 
oparatiotts  that  will  raeult  in  a  change  in  examptivs 
status  under  SEC  Rule  lSc3-3:  (3)  proceedings  far 
summary  suspension  of  a  maaober  or  peraoos 
asaociated  with  a  member.  (4)  praceedii^  far  tha 
nan-eummatysoqMasiaa.canoalletion.arbarofa  . 
mambar  or  a  parson;  and  (5)  proceedings  far 
obtaining  relief  from  the  el^ttiilily  lequiraments  of 
the  NASD  By-Uws  and  the  Rules  of  ths 
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reeoamine  its  membership  application 
procedures. 

Od  September  15. 1995,  the  NASD 
Board  of  Governors  received  a  report 
from  The  NASD  Select  Coimnittee 
("Select  Committee"),  which  the  NASD 
had  commissioned  in  1994.  The  Report 
of  The  NASD  Select  Committee  on 
Structure  and  Governance  To  The 
NASD  Board  of  Governors,  dated 
September  15. 1995  ("Select  Committee 
Report"),  was  the  culmination  of  nine 
months  of  exhaustive  review  of  the 
operations  of  the  NASD,  and  contained 
several  recommendations  regarding 
NASD's  enforcement  program  and  its 
disciplinary  proceedings." 

The  NASD  Board  approved  the 
implemoitation  of  many  of  the 
recoomiendations  of  the  Select 
Committee,  as  proposed  or  in 
augmented  form.  As  is  relevant  to  this 
rule  filing,  the  NASD  Board  made  the 
following  determinations:  ■'' 

1.  The  Association  would  amend  its 
disciplinary  procedures  to  appoint  a  Hearing 
Officer  to  preside  over  every  contested 
ditcipiinary  proceeding.  (In  contrast,  tlie 
Select  Coaunittee  had  reomunended  that 
such  persons  be  appointed  for  some  cases.) 

2.  The  Hearing  Officer  would  exercise  a 
key  role  during  a  disciplinary  heering.  These 
responsibilities  would  include  administering 
pre-hearing  matters,  including  most  motions, 
resolving  procedural  and  evidentiary  matters 
in  a  pre-heaiing  context,  overseeing  the 
settlement  and  discovery  process  prior  to  the 
commencement  of  a  hearing,  and  guarding 
gainst  ox  parte  communications  in  all 
matters.  During  a  hearing,  a  Hearing  Officer 
would  chair  the  Hearing  Panel,  vote  on  all 
matters,  rule  on  procedural  and  other  legal 
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••Tba  Select  CammittM  raooaunanded.  among 
oibar  thills,  that  NASD  allocate  •dditional 
pHsonnal  and  taaoutcss  to  enforcement,  sstablish 
an  Office  of  Haaring  Officers,  and  hire  pcofassional 
Hearing  Officars  to  serve  as  tiia  chair  of  certain  but 
not  all  Haaring  Panels  in  disciplinary  proceedings. 
The  Select  Coaunittee  also  racommendad  that  the 
NASD  adopt  a  rule  to  prohibit  ex  parte  contacts 
between  ths  disciplinary  Hearing  Panels  and  Parties 
or  their  attorneys,  expand  the  documentary 
disoovsry  rights  of  rsspondents  in  NASD 
disciplinary  proceedings  to  fumith  respondents,  at 
a  iiiMnnahln  time  in  advance  of  tlia  Initiai  bearing, 
widi  all  noo-pririlassd  malarials  In  the  NASD's 
possssilnn  (including  sounilpetDry  evidence) 
directly  relevant  to  the  dispute,  snd  provide,  by 
rule,  for  a  motions  practice,  and  the  power  of  a 
disinplinary  Haaring  Panel  to  laoction  Partiei  or 
their  couniel  for  frivolous  practice  or  contumacious 
conduct  The  Select  Committee  also  reoommaoded 
that  the  workJoed  of  the  National  Business  Conduct 
Committee  be  reduced  so  that  the  National  Business 
Conduct  Committee  could  focus  upon  national 
enforcement  policy  issues  and  ensure  uniformity  in 
NASD  membership  appUcation  procedures.  Select 
Committee  Report  pp.  C-25  through  26,  V-1 
through  V-46,  R-20  dirough  R-2S. 

■''  "Select  Committee  on  Structure  and 
Governance — Staff  Implamsntatioa  Plan," 
discnssed  Novemfaar,  1905  ("Implamentatiaa 
Plan"!.  Other  recommendations,  such  as  one 
relating  to  the  augmentation  of  the  Aseodatiaa's 
rssoorcas  to  improve  the  diadplinaiy  psocass.  have 
been  sepeiataly  adthasssrt 


matters,  advise  industry  Panelists  on  relevant 
legal  principles,  and  ensure  the  maintenance 
of  an  appropriate  recofd.  Following  the 
hearing,  die  Hearing  Officer  woidd  conduct 
legal  research,  review  brieb,  provide  legal 
guidance  to  the  volunteer  Panelists,  anal]na 
the  transcript  and  exhibits,  and  draft  a 
decision. 

3.  The  Office  of  Hearing  Officers  would  be 
separate  from  the  other  departments  and  staff 
of  NASD  Regulation,  accotmtable  only  to  the 
President  of  NASD  Regulation.  In  addition, 
the  Office  of  Hearing  Officers  would  be 
operated  separately  from  the  appellate  and 
oversight  stafb  of  NASD  Reguution  and 
NASD.  In  the  start-up  phase,  all  Hearing 
Officers  would  be  in  one  location  to  ensure 
uniform  training,  on-site  management,  and 
their  separation  from  "prosecutorial  staff" 
located  in  various  Association  offices 
nationwide. 

4.  The  NASD  would  adopt  rules  providing 
for  the  separation  of  functions  so  that  persons 
working  as  "[Hoeecutorial  staff"  in  the 
Association  would  not  participate  in 
meetings  with  an  Adju«licator  regarding  a 
proposed  decision  (without  the  other  Party 
present)  and  eliminating  the  "prosecutorial 
staff's"  current  role  as  writer  of  the 
disciplinary  decision.  In  addition,  the 
Association  would  adopt  a  more  formal, 
detailed  rule  prohibiting  ex  parte 
commimications  generally  in  disciplinary 
proceedings. 

5.  The  Association's  "prosecutorial  staff" 
would  have  the  right  to  appeal  a  case. 

6.  By  rule,  the  Association  would  make 
available  to  respondents  in  a  disciplinary 
proceeding  non-privileged  documents  in  the 
staffs  possession  that  are  directly  relevant  to 
the  dispute  and  those  that  contain 
exculpatory  evidence,  and  would  be  required 
to  do  so  a  "reasonable"  time  before  a  hearing, 
i.e.,  more  than  five  days  before  a  hearing. 
Also,  by  r\ile,  the  Association  would  provide 
Cor  a  motions  practice  in  a  disciplinary 
proceeding  and  for  sanctions  for  misconduct 
during  the  course  of  a  disciplinary 
prtKeeding. 

7.  The  Association  would  eliminate  the 
burden  on  the  National  Business  Conduct 
Committee  by  reducing  the  National  Business 
Conduct  Cmnmittee's  review  of  uncontested 
settlement  offers,  acceptance,  waiver,  and 
consent  letters  and,  for  the  purpose  of 
determining  whether  to  call  a  disciplinary 
proceeding  far  review  subsequently,  every 
disciplinary  proceeding. 

All  of  the  above  Board  decisions  have 
been  addressed  in  this  rule  filing. 

In  addition,  on  August  6. 1996,  the 
NASD  and  the  Commission  entered  into 
a  settlement  ("SEC  Settlement").'" 
Pursuant  to  the  SEC  Settlement,  the 
NASD  agreed  to  fourteen  tmdertakings 
("Undortakings").  Under  the  general 
terms  of  some  of  the  Undertakings,  the 


NA^  became  committed  to  review 
oomprriiensively  and  amend  the  Rule 
9000  Series  and  the  Rule  1010  Series. 
This  rule  filing  primarily  addresses 
Undertakings  3  through  5  and.  to  a 
lesser  extent.  Undeituings  1  and  O.''  In 
the  discussion  following,  the 
Assodation  references  those  proposed 
rules  that  specifically  incorporate  the 
above  proposed  improvements  and 
address  the  particular  requirements  of 
the  Undertakings. 

(ii)  Ot/ier  Sources 

In  addition  to  incorporating  the 
requirements  of  the  Undertakings,  the 
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■■Securides  Exchange  Act  Rel.  N&  37536  (August 
6. 1996).  62  S.E.C  Docket  1346.  Order  Insdtating 
Public  Proceedings  Pursuant  to  Section  igfhXD  of 
the  Secufitiee  Exdiai^  Act  of  1934.  MaUng 
Findings  and  ^np'^T  Remedial  Sanctions,  In  the 
Mdder  a<  Nationa/ AaMx:fotian  of  Senirftiss 
OgoJera.  Inc..  AdmlnistxatiTe  Proceeding  File  No.  3- 
9096. 


•*/d.  Undertakings  1, 3, 4, 5.  and  6  of  the  SEC 
Settlement  require  the  Asaociatfon: 

1.  To  implement  and  maintain  at  least  fifty 
percent  Independent  public  and  non-industry 
membership  in  its  Board  of  Governors,  the  Boerdfs) 
of  Governors  or  Directors  of  all  of  its  subsidiaries 
and  affiliates  tiiat  exercise  or  have  delegated  self- 
regulatory  functions,  and  the  following  committees: 
the  National  Nominating  Committee,  the  Trading/ 
Quality  of  MarkaU  Committae,  the  Aihitrstion 
Committee,  the  Market  Surveillance  Committee,  the 
Natfonal  Business  Conduct  Coimnittee,  the 
Mans^emLDt  Compensation  Committee,  and  all 
successors  thereto. 

3.  To  institute  the  pertidpetian  of  professional 
Hearing  OfBcars  (who  shall  be  attorneys  with 
appropriate  experience  and  training)  to  preside  over 
disciplinary  proceedings. 

4.  To  provide  for  the  sutonomy  and 
independence  of  the  regulatory  staff  of  the  NASD 
and  its  subsidiaries  such  that  the  staff,  subject  only 
to  the  supervisfon  of  the  Board  of  Governors  of  the 
NASD  and  tlie  Boerds  of  Directors  of  NASDR  and 
Nasdaq,  sod  any  successor  thereto,  (a)  has  sole 
discretion  ss  to  what  matters  to  investigate  and 
prosecute,  (b)  has  sole  discretion  to  handle 
regulatory  matters  such  as  approval  of  applications 
for  membarship  and  the  conditfons  and  limitatfons 
that  may  be  placed  thereon,  (c)  prepares  rule 
proposals,  rule  interpretations  and  other  policy 
matters  with  any  consultations  with  interested 
NASD  constituencies  made  in  bir  and  evenhanded 
manner,  and  (d)  is  generally  insulated  from  the 
commercial  interests  of  its  iitemhers  and  the  Nasdaq 
market.  Amoi^  otliar  things,  the  District  Business 
Conduct  Committees  and  the  MariLet  Surveillance 
Committee  shall  not  have  any  involvaoient  in 
deciding  whether  or  not  to  institute  disciplinary 
proceedings,  nor  shall  the  District  Committees,  or 
any  subcommittee  thereof,  have  any  involvement  in 
the  review  or  approval  of  applications  for 
membership  in  the  NASD.  Sul^ect  to  the  foregoing, 
the  regulatory  staff  of  the  NASDR  engaged  in  the 
discipUnary  prooees  may,  solely  on  their  own 
initiative,  inform  themselves  on  matters  of  market 
or  other  securities  industry  expertise  by  consulting 
with  representatives  of  member  firms  or  coomiittees 
of  the  NASD  or  lu  subsidiaries. 

5.  To  promulgate  and  apply  On  a  consistent  besis 
uniform  standards  for  regulatory  and  other  access 
issues,  such  as  admission  to  the  NASD  as  a  member 
firm,  and  conditfons  to  becoming  a  market  maker; 
and  institute  satsguards  to  ensure  fair  and 
evenhanded  ecceas  to  all  services  end  bdlities  of 
die  NASD. 

6.  To  ensure  the  sadstence  of  a  substantial, 
independent  Intamal  audit  staff  which  reviews  all 
aspects  of  the  NASD  (including  the  regolatory 
function,  die  diarfpHnary  ptooass  and  the  Nasdaq 
stock  market  and  it*  systems)  and  reports  diiacdy 
to  an  audit  committee  of  the  NASD  Boerd  of 
Governors  which  includes  a  majority  of  public  and 
non-lndnatry  Governors  and  is  chaired  t^  a  public 
Governor. 


recommendations  of  the  Select 
Committee,  and  the  NASD  Board 
determination  in  drafting  the  revisions 
to  the  proposed  Rule  1010  Series,  the 
proposed  Rule  8000  Series,  and  the 
proposed  Rule  9000  Series,  the 
Association  has  looked  to  other  sources 
for  the  proposed  revisions.  First,  the 
Association  reviewed  and  incorporated, 
where  possible,  provisions  in  the  SEC 
Rules  of  Practice  recently  adopted  by 
the  Commission  for  Commission- 
initiated  enforcement  and  disciplinary 
proceedings,  and  proceedings  to  review 
the  disciplinary  proceedings  of  self 
regulatory  organizations.^  Second,  the 
Administrative  Procedure  Act  ("APA"), 
5  U.S.C.  §  551  et  seq.,  also  served  as  a 
sourc8.2>  Third,  the  Federal  Rules  of 
Qvil  Procedure  ("F.R.C.P.")  served  as 
an  important  reference.  Fotuth,  the 
Association  looked  to  the  model 
administrative  rules  of  the 
Administrative  Conference  of  the 
United  States  (Dec.  1993).22 

(iii)  Rescission  of  Most  Current  Rules 

1.  Rescission  of  Current  Rules.  The 
Assodation  is  proposing  that  if  the 
proposed  Rule  1010  Series  (Proposed 
Rules  1010  through  1019)  and  the 
proposed  Rule  9000  Series  (Proposed 
Rules  9000  through  9536)  are  adopted, 
the  current  Rule  1010  Series  and  the 
current  Rule  9000  Series  (except  the 
Rule  9700  through  the  Rule  9800  Series) 
be  rescinded  in  full. 

2.  Exception  for  Nasdaq-Related 
Rules.  In  a  separate  rule  filing,  Nasdaq 
will  propose  to  incorporate  proceedings 
relating  to  Nasdaq  in  the  Rule  4000 
Series.  In  the  interim,  however,  the 
Association  is  requesting  that  the 
current  Rule  9700  Series  remain  in 
place.  When  Nasdaq  submits  the  rule 
filing  amending  the  current  Rule  9700 
Series.  Nasdaq  will  request  that  the 
current  Rule  9700  Series  be  rescinded. 

(iv)  Transition  Provision 

1.  Disciplinary  Procedures  And 
Related  Imposed  Rule  Changes.  The 
Assodation  proposes  that  the  proposed 
rules  relating  to  disdplinary 
proceedings  (those  governed  by  the 
proposed  Rule  9100  Series,  the 
proposed  Rule  9200  Series,  and  the 
proposed  Rule  9300  Series)  generally 
twcome  effective  30  days  after  the  date 
of  the  Federal  Register  publication 


approving  the  new  procedures,  subject 
to  the  following  schedule  of  transition.^ 

The  Association  proposes  that  the 
transition  for  disdplinary  proceedings 
follow  the  implementation  adopted  by 
the  Commission  when  the  Commissitm 
adopted  the  revised  Rtiles  of  Practice.24 
First,  the  Assodation  proposes  that  the 
current  Code  of  Procedure  will  apply  to 
a  disdplinary  proceeding  for  whidi  the 
complaint  is  served  prior  to  the  date  of 
the  Federal  Kagiater  pidilication 
approving  the  proposed  Rule  9000 
Series.  Thus,  such  a  disdplinary 
proceeding  will  be  compfeted  pursuant 
to  the  currant  Code  of  Procedure. 
Second,  the  Assodation  proposes  to 
make  the  new  disdplinary  procedures 
set  forth  in  the  proposed  RiUe  9100 
Series  through  the  propoMd  Rule  9300 
Series  apply  to  a  disdplinaiy 
proceeding  for  which  Uie  complaint  is 
served  on  or  after  the  date  of  the  Federal 
Kegistar  ptiblication  approving  the 
proposed  Code  of  Procedure  but  before 
the  effective  date,  but  only  if.  within  30 
days  of  the  effective  date,  each 
Respondent  in  the  proceeding  submits  a 
request  in  ivriting  to  the  Chief  Hearing 
Officer  that  the  prtxxedings  be 
conducted  imder  the  proposed  Code  of 
Procedure,  as  adopted.  If  each 
Respondent  feils  to  make  such  a  request, 
the  disdplinary  proceeding  will 
proceed  imder  the  current  Code  of 
Procedure,  as  discussed  above. 

The  rationale  for  this  proposal  is  as 
follows: 

a.  Retroactive  Application  of  the 
Revised  Code  Would  Create  Sigpipcant 
Management  and  Logistical  Promems. 
As  of  Mardi  31, 1997,  there  were 
approximately  400  formal  disdplinary 
pnxsedings  pending  at  various  stages  in 
the  disdplinary  process.  The 
Assodatitn  believes  that  retroactive 
application  of  the  revised  Code  and  the 
assignment  of  Hearing  Officen  to  these 
cases  immediately  would  create  a 
significant  management  and  logistical 
problem  for  the  Office  of  Hearing 
0£Bcns.23 

Irrespective  of  their  procedural 
posture,  given  the  volume  of  cases  that 


vSBCRulea  ofPnctka,  codified  at  ao  Fa  32736 
Quna  23, 1995),  17  CFR  201.100  et  aeq. 

"SVS.CKlMmq. 

"Model  Adjudication  Knlaa,  Administrative 
Coofsienoa  ofthe  Ihiited  Slataa  (Dsc  1993) 

rwAin. 


°  As  noted  above,  propueed  rhangjBS  to  Rule 
0120,  Rule  0121,  and  the  Rule  aOOO  Sariea,  and 
ptopoeod  Rule  IM-22ie-«  woold  also  ha  govamad 
by  this  schedule  of  eOsctiveneas  and  transition. 

>*  See  SEC  Rules  of  Piactioe,  supra  note. 

*>  Assuming  that  SO  pstoent  of  the  412  pandii^ 
caaea  were  to  settle,  invohed  defaults,  or  odiarwiae 
cottl^  be  dlqpoeed  cl  withottt  the  need  far  iocmal 
hearings,  206  active  casaa  would  be  taqulied  to  be 
aaaigned  to  sfai  Hearing  OfBoacs  who  have  been 
Ured  to  dale,  a  dockal  of  34  caaea  par  Haafli« 
OfBcar.  Baeed  on  htatarlcal  data  and  discaseiafis 
with  staff  in  district  oOoaa,  the  Aaaodaliaa 
antidpalaaappraadaMtely  200  fully  lit%Blad  caaea 
par  cakodar  year.  These  caaea.  of  coarse,  would 
need  to  be  considered  in  additfon  to  die  pending 


would  be  pending  as  of  the  effective 
date  ofthe  propmed  Rule  9000  Series, 
the  Association  believes  that  assigning 
these  cases  to  the  Hearing  Officers 
would  cause  serious  case  management 

groblems.  The  Association  further 
alieves  that  aeeigning  the  pre-existing 
cases,  along  with  the  cases  filed  in  due 
course  after  the  Rule  9000  Series' 
effective  date,  would  hinder  the  ability 
ofthe  Hearing  Officers  to  properly 
dispatch  their  responsibilities  and 
duties  within  the  time  limits  set  in  the 
Rule  9000  Series.  For  example,  various 
deadlines  in  the  proposed  Rule  9000 
Series  likely  could  not  be  met  if  the 
Hearing  Offic»r  program  were  required 
to  assume  a  backlog  of  more  than  400 


b.  Retroactive  Application  Causes 
Problems  in  Proceedings.  The  revised 
Rule  9000  Series  represents  a 
substantial  change  man  the  existing 
rules  governing  disdplinary 
proceedings,  and  the  scope  of  the 
proposed  changes  militates  against 


retroactive  appucation  ofthe  Rule  9000 
Series.  For  example,  the  proposed  Ride 
9(X)0  Series  contemplates  certain  pre- 
hearing procedtires  and  motions  that  are 
not  present  in  the  existing  rules.  Also, 
in  many  of  the  previously-filed 
proceedings,  the  proposed  Rule  9000 
Series'  time  limitations  for  document 
disclosure  and  pre-hearing  motions  or 
procedures  already  will  have  passed. 
The  difficulty  is  further  exacerbated  if 
procedural  rulings  that  are  not 
consistent  withthe  new  Rule  9000 
Series  already  have  been  made. 

Further,  if  Hearing  Officen  were  not 
required  to  apply  either  the  new  or  old 
rules  to  the  cases  filed  prior  the  effective 
date  of  the  new  Rule  9000  Series,  the 
Hearing  Officen  would  be  requinBd  to 
develop  and  apply  rules  on  an  od  hoc 
basis  to  address  the  spedfic  issues 
raised  in  each  individual  case.  Finally, 
the  Association  believes  that  fairness 
dictates  that  Respcmdents  be  given 
notice  in  advance  of  the  filing  of  a    ~ 
complaint  of  all  procedural  rules  that 
will  gown  the  authorization  and 
ismumce  ofthe  OHnplaint  and  the 
adjudicative  process. 

2.  Membvship  Application 
Procedures.  Unlike  disdplinary 
prooedinvs,  where  NASD  Regulation 
staff  determines  when  and  if  to  initiate 
a  proceeding,  applicants  for 
membership  dedde  when  and  if  to  file 
an  application  for  membership,  request 
a  modification  of  an  existing 
membership  agreement,  or  request 
approval  of  a  change  in  ownership, 
cmitrol.  or  operations.  For  this  reason, 
the  Association  believes  that  the 
tiansitiaDal  issues  with  resped  to 
member  admission  prooaaaings  are  leas 
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complex  and.  therefore,  it  proposes  that 
the  new  procedures  apply  to 
appUcations  filed,  modifications 
requested,  or  requests  for  approval  of 
ownership  or  other  changes  initiated  30 
days  after  the  date  of  the  Federal 
■■gtatar  pubUcatiou  approving  the  new 
procedures.  The  30  day  period  is 
intended  to  give  applicants  and  staff  the 
opportimity  to  make  any  final 
adjustmoits  to  the  new  procedures. 

h.  Proposed  Changes  to  NASD,  NASD 
Regulation,  and  NASDAQ  By-Laws 

The  Association  proposes  to  revise 
the  By-Uws  of  the  NASD.  NASD 
Regulation,  and  Nasdaq  to  conform 
than  to  the  Implementation  Plan,  the 
Undertakings,  the  Delegation  Plan  and 
the  proposed  changes  to  the  Rules  of  the 
Association.  Changes  to  punctuation 
and  other  minor,  non-substantive 
changes  are  not  described.  The 
Association  proposes  to  revise  the 
NASD  By-Laws  in  the  following  ways: 

(i)  Proposed  Change  to  NASD  By- 
Laws^ 

Artkle  L  OefinitioBS 

The  Association  proposes  several 
amendments  to  Article  I,  which  sets 
forth  definitions  for  the  NASD  By-Laws. 
First,  amendments  to  several  existing 
definitions  and  new  defined  terms  are 
proposed,  but  only  to  reflect  drafting 
conventions  adopted  as  a  result  of  the 
rewganization  of  the  NASD  into  three 
legal  entities  or  other  drafting 
conventions.  Those  definitions  are: 
"Board":  "branch  office";  "day"; 
"dealer";  "Delegation  Plan":  "member"; 
"municipal  securities  dealer":  "NASD"; 
"NASD  Regulation":  "NASD  Regulation 
Board":  "Nasdaq":  "Nasdaq  Board";  and 
"person  associated  with  a  member"  or 
"associated  person  of  a  member." 
(Propmed  NASD  By-La%vs  Article  I  (c). 
(d).  (g).  (h),  (i),  (q).  (t).  (u).  (v),  (w).  (x). 
(y),  and  (cc).) 

Second,  the  Association  proposes  to 
add  the  following  definitions:  "district"; 
"Indurtry  Director";  "Industry 
Governor"  or  "Industry  committee 
member";  "National  Nominating 
Committee";  "Non-Industry  Director"; 
"N<m-Industry  Governor"  or  "Non- 
.  Industry  committee  member";  "PubUc 
Director";  "PubUc  Governor"  or  'PubUc 
committee  member."  (Proposed  NASD 
By-Lawrs  Article  I  (j).  (n),  (o),  (z),  (aa), 
(U}),  (dd)  and  (ee).)  All  of  these  terms, 
except  "district,"  are  currenUy  defined 


>  All  dtai^M  piopoiad  to  the  NASD  By-U«r«  tn 
cfaaii0M  to  tba  NASD  By-Law*  tampotarily 
•pptorad  by  tha  CaamuMian  on  Nownbw  IS, 
IWS.  See  SecuritiM  Rxrhanga  Act  RaL  Na  37966 
(NovvniMr  IS.  ISSS).  SI  FR  Sfl265  (NovHiitMr  21. 
1906). 


or  described  in  the  Delegation  Plan." 
The  Association  proposes  to  add  these 
definitions  to  the  NASD  By-Laws  (and 
where  appUcable,  to  the  NASD 
Regulation  and  Nasdaq  By-Laws) 
beoBuse  the  Assodotion  proposes  to 
move  the  related,  substantive  provisions 
of  the  Delegation  Plan  to  the  By-Laws  of 
the  appropriate  coiporate  entity. 

Third,  ue  Association  proposes  to 
delete  the  definition  "rules  of  the 
Corporation"  (current  Article  I(v))  to 
avoid  confusion  with  the  more 
commonly  used,  but  differentiy  defined 
term.  "Rules  of  the  Association."  The 
term  "rules  of  the  Corporation" 
curronUy  is  used  to  refiar  collectively  to 
the  NASD  Certificate  of  Incorporation, 
the  NASD  By-Laws,  and  the  Rules  of  the 
Assodatiui.  Given  the  restructuring  of 
the  NASD  into  three  legal  entities,  such 
a  collective  term  for  all  of  the  corporate 
documents  of  the  Association  would  not 
be  useful  Thus,  under  the  proposed 
rule  change,  where  a  particular 
provision  must  be  consistent  with  a 
particular  corporate  docimient,  that 
document  is  specified.  Similarly,  the 
Association  also  proposes  to  delete  the 
definitions  of  "Boards"  and 
"Corporations"  and  instead  refer  to  each 
corporate  entity  specifically  where 
intended  (current  Article  I  (d)  and  (i)). 

Fourth,  the  Association  proposes  to 
amend  the  definition  of  the  term  "Rules 
of  the  Assodatim"  to  conform  it  to 
proposed  Rule  0120.  which  defines  the 
term  to  include  the  numbered  rules  set 
forth  in  the  NASD  Maniul  beginning 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  of  Govamon  pursuant 
to  the  NASD  By-Laws. 

Finally,  the  Associaticm  proposes  to 
delete  the  cross-reference  in  the 
introductory  sentence  of  Article  I  to  the 
"rules  of  the  Corporation."  An 
appropriate  cross-refer«ice  from  the 
Rides  of  the  Association  to  the  NASD 
By-Laws  is  proposed  in  Rule  0121. 

Artkle  n.  Offices 

The  Association  proposes  to  add  a 
new  Article  n  that  states  the  location  of 
the  registered  corporate  office  of  the 
NASD.  This  change  makes  the  NASD 
By-Laws  consistent  with  the  NASD 
Regulation  and  Nasdaq  By-Laws,  wduch 
both  include  such  a  provision. 

Article  m.  Qualifications  of  Members 
and  AModated  Persons 

Current  Article  D.  Qualifications  of 
Members  and  Associated  Persons, 
which  addresses  qualifications  of 
memlwrs  and  associated  persons,  is 
renumbered  as  proposed  Artide  ID.  The 
Assodatioo  proposes  to  conform 
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Section  3.  which  addresses  ineligibility 
of  certain  persons  for  membership  or 
association,  to  the  proposed  Rule  9530 
Series,  which  sets  forth  rules  for  the 
Association's  eligibility  proceedings. 
Spedfioally,  the  Association  proposes  to 
amend  Sedi(m  3(d)  to  clarify  that 
members  may  use  eligibility 
proceedings  to  obtain  relief  from  the 
Assodation's  eligibiUty  requirements, 
e.g.,  to  resolve  a  statutory 
disqualification  problem.  As  writtm. 
Section  3(d)  could  be  read  to  suggest 
that  a  broker  or  dealer  seeking 
admission  to  the  Assodation  could  use 
such  proceedings  to  obtain  relief  from 
eligibility  requirements  as  a  means  of 
gaining  admission  to  the  Association. 
That  is  not  the  Assodation's  practice  or 
the  provision's  intent,  and  Section  3(d) 
is  amended  to  remove  this  potential 
ambiguity. 

The  Assodation  proposes  to  delete 
Section  3(d)(2),  which  addresses  the 
status  of  members  or  persons  engaged  in 
eligibility  proceedings,  because  that 
subjed  is  addressed  in  the  proposed 
Rule  9530  Series.  (The  Assodation 
seeks  tonporary  approval  of  the 
proposed  Rule  9400-9500  Rules  Series, 
induding  the  proposed  Rule  9530 
Series.)  This  chai^  does  not  result  in 
a  substantive  change  in  the 
Assodation's  practice.  Specifically,  if  a 
person  is  already  associated  with  a 
member  at  the  time  a  statutory 
disqualification  is  discovered,  the 
person  may  remain  assodated  with  the 
member  until  final  action  is  taken  by  the 
Assodation  under  the  proposed  Rule 
9500  Series.  If  the  person  is  a 
prospective  employee,  the  person  may 
not  become  assodated  with  the  member 
imtil  the  Association  takes  final  action 
under  the  proposed  Rule  9530  Series. 

The  Assodation  proposes  to  add  a 
new  Section  3(g)  to  clarify  that  the 
Board  may  delegate  its  authority  under 
Section  3  in  a  manner  not  imxaisi  stent 
with  the  Delegation  Plan. 

Finally,  the  Association  proposes  to 
amend  Section  4(h)  to  conform  it  to  the 
Ad. 

Article  IV.  Membership 

Current  Article  m.  Membership,  is 
renumbered  as  proposed  Article  IV.  The 
Assodation  proposes  to  conform 
Section  7  to  changes  in  the  proposed 
Rule  1010  Series,  which  sets  forth 
procedures  for  membership  applications 
and  changes  in  a  member's  operations. 

Artkk  V.  Rqiatared  RepreaeaUtivas 
and  Aseodated  Persoos 

Current  Article  IV,  Registered 
Representatives  and  Associated  Persons, 
is  renumboed  as  proposed  Artide  V. 


Article  VLDoaa, 
OdMrChaisM 

Current  Article  V,  Dues,  Assessments, 
and  Other  Charges,  is  renumbraed  as 
proposed  Article  VL  The  Association 
proposes  to  add  a  new  Section  5  that 
states  that  the  NASD  may  del^ate  its 
authority  regarding  dues,  assessments, 
and  other  charges  in  a  manner  not 
inconsistent  with  the  Delegation  Plan. 

Article  Vn.  Board  of  Govenors 

Current  Article  VI,  Board  of 
Govemore,  is  renumbered  as  proposed 
Artide  Vn.  The  Assodation  proposes  to 
amend  Section  1(c)  to  clarify  the  Board's 
authority  to  delegate  its  powere. 
Specifically,  the  Association  proposes  to 
amend  Section  1(c)  to  provide  that  to 
the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation,  and  the  By-Laws,  the 
NASD  may  del^ate  any  power  of  the 
NASD  or  the  Board  to  a  committee 
appointed  pursuant  to  proposed  Article 
DC.  Section  1,  the  NASD  Regulation 
Board,  the  Nasdaq  Board,  or  NASD  staff 
in  a  manner  not  inconsistent  with  the 
Delegation  Plan.  The  Association 
proposes  to  add  parallel  provisions  to 
the  NASD  Regulation  By-Laws 
(Proposed  Artide  IV,  Section  4.1)  and 
the  Nasdaq  By-Laws  (Proposed  Article 
IV,  Section  4.1). 

The  Association  proposes  to  amend 
Section  2.  Section  2  authorizes  the 
Board  to  cancel  or  suspend  the 
memberahip  of  a  member  or  suspend 
the  assodation  of  a  person  associated 
with  a  member  for  failure  to  provide 
requested  information.  The  proposed 
amendment  provides  for  reinstatement 
punuant  to  the  Rules  of  the  Assodation. 
(Proposed  Rule  8220.)  The  Assodaticm 
also  proposes  to  delete  the  provision 
authorizing  delegation  to  the  Chief 
Executive  Officer  and  replace  it  with  a 
delegation  provision  consistent  with 
other  provisions  set  forth  in  the 
propcwed  NASD  By-Laws.  Spedfically. 
the  Assodation  proposes  that  the  Board 
be  pennitied  to  delegate  its  authority 
under  this  Section  in  a  manner  not 
inconsistent  with  the  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Assodaticm. 

The  Association  proposes  to  amend 
Sec:tion  4,  whic±  addresses  the 
composition  and  qualifications  of  the 
Board,  by  adding  provisions  cx>iu:wning 
the  number  of  govemore  and  the  ratio  of 
Industry,  Non-Industry,  and  PubHc 
Govemore  that  are  currentiy  set  forth  in 
the  Delegation  Plan.» 

The  Asscxaation  proposes  to  add  a 
new  Section  6,  which  addresses  the 


disciualification  of  a  Board  monber. 
Propoaed  Secticm  6  requires  a  Governor 
to  immediately  resign  or  be 
automatically  removed  from  office  if  the 
Board  determines  that:  (a)  The  Governor 
no  longer  satisfies  the  dusificxtion 
(Industry,  Non-Industry  or  Public 
Governor)  for  which  the  Govemor  was 
elected;  (b)  failure  to  remove  the 
Govemor  would  violate  the 
compositicmal  requirements  of  the 
Board  set  forth  in  proposed  Section  4; 
and  (c)  the  Govemor  has  a  remaining 
term  of  officse  of  more  than  six  mcmths. 
Proposed  Section  6  is  intended  to 
replace  a  provision  currenUy  in  the 
Delegation  Plan  that  provides  for 
"automatic  removal"  if  a  Govemor  no 
longer  satisfies  the  classification  for 
which  he  or  she  was  elected,  without 
describing  any  process  for  sach 
removal.^  llie  Asscxnation  proposes 
this  rule  change  to  avoid  any  potential 
for  the  Board  to  take  an  uhm  vires 
action  in  the  event  that  a  Govemor 
failed  to  notify  the  Board  prompUy  of  a 
change  tn  his  or  her  classification  and 
continued  to  sit  on  the  Board  and  cast 
votes  before  suc:h  removal  took  place. 

Current  Secticm  6,  which  addresses 
the  filling  of  vacandes  on  the  Board,  is 
renumboed  as  proposed  Secrtion  7.  The 
Assodation  proposes  to  move  the 
current  provisions  of  the  Delegaticm 
Plan  that  address  the  filling  of  vacandes 
to  this  Secrtion  and  to  provide  further 
that  if  the  remaining  term  of  office  of  the 
governorship  to  be  filled  is  more  than 
one  year,  then  the  replacement 
Govemor  must  stand  for  elecitiim  in  the 
next  annual  election. ^o 

Current  Section  7,  vi^ch  describes 
nominaticm  and  elec:tion  pnxwdures.  is 
expanded  and  renumbered  as  proposed 
Sections  9  through  14.  Proposed  Section 
9  sets  forth  the  powers  of  the  National 
Nominating  Committee.  The  National 
Nominating  Committee  nominates 
Industry,  Non-Industry,  and  Public 
Govemore  for  each  vacant  or  new 
Govemor  position  on  the  NASD  Board 
and  Industry,  Non-Industry,  and  Pubfic 
Diredora  for  each  vacant  or  new 
position  on  the  NASD  Regulation  Board 
and  the  Nasdaq  BoarcL^i  Proposed 
Secrtion  9  also  indudes  and  crlarifies  the 
ccmipositional  requirements  for  the 
Naticmal  Nominating  Committee,  whicdi 
are  currently  set  forth  in  the  Delegation 
Plan."  Finally,  Proposed  Section  9 
indudes  a  new  provisicm  that  requires 
the  Secretary  of  the  NASD  to  colled 
from  eac±  nominee  for  Govemor  and 
each  nominee  for  Diredor  of  the  NASD 
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Regulation  Board  or  Nasdaq  Board  sudi 
infcmnaticm  as  is  reaacmably  nnrowary 
to  serve  as  the  basis  for  a  determination 
of  the  ncuninee's  classificaticm  as  an 
.  Industry,  Ncm-Industiy.  or  Public 
Govemor  or  Diredor.  The  Asscxiatioo 
proposes  that  the  Secretary  certify  to  the 
National  Nominating  Committee  each 
nominee's  classification  to  ensure  that 
the  compositicmal  requirements  of  each 
Board  are  met 

Proposed  Section  10  largely  parallels 
cnurait  Section  7(c)  and  adds  provisicms 
regarding  cxmtested  electicms  currently 
Icxated  in  the  Delegation  Plan.  In 
addition  to  czlarifying  the  prcxsdures  for 
a  cxmtested  election,  the  Assocuation 
also  proposes  to  change  the  number  of 
memben  that  must  sign  a  petition  to 
suppcHt  adding  a  candidate  to  the  ballot 
for  NASD  Board  elections.  Currentiy,  a 
p»son  seeking  to  be  added  to  a  baUot 
must  obtain  the  support  of  two  percent 
of  the  memben  of  the  NASD.  The 
Asscxaation  prcjposes  to  incaease  the 
level  to  three  percent  of  the  membera, 
one-half  of  which  must  have  their 
prindpal  place  of  business  outside  of 
the  distrid  where  the  person  v^o 
wishes  to  contest  the  electicm  is 
employed.  As  is  currentiy  the  case,  a 
petition  may  cmly  be  signed  by  a 
member's  Execnitive  Representative. 
Proposed  Secrtion  10  also  transfere 
authority  to  certify  the  additicmal 
candidate  bom  the  Naticmal  Nominating 
Committee  to  the  Secrretary.  Because  the 
Secrretary  maintaina  tiie  recxtrds  of 
Executive  Representatives  and.  under 
the  proposed  rule  change  woidd  be 
crhaiged  with  reviewing  information 
regarding  the  classificaticm  (Industry, 
Ncm-Industry,  or  PubUc)  for  each 
governorship,  the  Association  beUeves 
that  it  would  be  more  effident  for  the 
Secretary  to  exerdse  this  authority. 

Proposed  Secticms  11  and  12  are  new 
provisicms  that  parallel  new  provisicms 
added  to  the  NASD  Regulation  and 
Nasdaq  By-Laws.  Proposed  Section  11 
prohibits  the  NASD,  the  Board,  the 
Naticmal  Ncmiinating  Committee,  other 
committees,  and  NASD  staff  from  taking 
any  officnal  position  regarding  a 
contested  nomination  or  election  under 
the  proposed  NASD  or  NASD 
Regulation  By-Laws.  Proposed  Section 
11  permits  Board  and  ccmunittee 
memben  to  communicate  their  views 
with  resped  to  a  candidate  in  a 
crontested  election  only  if  the  Board  or 
committee  member  acts  solely  in  his  or 
individual  capadty  and  Hiar.laitn»  any 
intenticm  to  crommunicate  in  any  official 
capadty.  Administrative  support  to  the 
candidates  in  a  contested  Na!^ 
election  is  limited  to  two  maiHnga;  any 
other  administrative  support  in  any 
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NASD  or  NASD  Regulation  contested 
election  or  nomination  is  prohilated. 

Proposed  Section  13  is  largely  parallel 
to  current  Section  7(a).  with  conforming 
amendments  to  proposed  Sections  9 
through  12. 

Proposed  Section  14  is  a  new 
procedure  that  requires  each  Governor 
to  update  the  information  suhmitted  to 
the  NASD  Secretary  under  proposed 
Secticm  9(e)  regarding  his  or  her 
classification  as  an  Industry,  Non- 
Industiy,  or  Public  Governor  at  least 
annually  and  upon  request  of  the 
Secretary  and  to  rep<»t  immediately  to 
the  Secretary  any  change  in  such 
classification.  Parallel  provisions  are 
proposed  for  the  NASD  Regulation  and 
Nasdaq  By-Laws.  These  submissions 
and  reports  will  help  the  Association 
ensure  that  the  compositional 
requirements  of  the  Board  are 
maintained. 

The  Association  proposes  to  amend 
current  Section  8,  which  address 
meetings,  quorums,  and  voting  of  the 
Board,  to  provide  that  a  quorum  shall 
consist  of  a  majority  of  the  Board, 
including  not  less  than  50  percent  of  the 
Non-hidustry  Governors,  lliis  proposed 
change  would  ensure  that  Industry 
Governors  alone  could  not  constitute  or 
dominate  a  quorum  of  the  Board,  and 
thereby  thwart  the  balanced 
compositional  requirements  of  the 
Board  imder  proposed  Section  4. 
Current  Section  8  is  not  renumbered. 

Article  VIIL  OflBcers.  Agents,  And 
Employees 

Current  Article  VII.  Officers,  Agents, 
and  Employees,  is  renumbered  as 
proposed  Article  Vm.  The  Association 
proposes  to  amend  Section  1  to  require 
that  the  Board  elect  a  Secretary.  Under 
current  Section  1,  the  Board  is 
authorized,  but  not  required,  to  do  so. 
Given  the  number  of  responsibilities 
assigned  to  the  Secretary  under  the 
proposed  By-Laws  and  the  Board's 
practice  of  always  electing  a  person  to 
such  position,  the  Association  proposes 
to  require  that  a  Secretary  be  elected. 

The  Association  proposes  to  amend 
Section  3  to  provide  that  agents  and 
employees  shall  be  under  the 
supervision  and  control  of  the  officers, 
imless  the  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  under  the  supervision  and  control  of 
the  Board.  Generally,  agents  and 
employees  are  under  the  supervision 
and  control  of  the  officers,  but  the  Board 
may  wish  in  certain  circumstances  to 
retain  control  over  an  employee  or 
agent,  e.g..  as  in  Section  4,  when  the 
Board  determines  that  it  wishes  to  retain 
counseL 


The  Association  proposes  to  move 
current  Section  5,  which  provides  for 
compensation  of  Board  and  committee 
members,  to  its  own  Article,  proposed 
Article  X.  Compensation  of  Board  and 
Committee  Members. 

The  Association  proposes  to  add  new 
Sections  5. 6.  and  7  to  this  Article  to 
confiQim  it  to  proposed  Article  7  of  the 
NASD  Regulation  By-Laws  and 
proposed  Article  6  of  the  Nasdaq  By- 
Laws.  Proposed  Section  S  permits  the 
Board  to  delegate  the  duties  and  powers 
of  any  officer  to  any  other  officer. 
Proposed  Section  6  provides  for  the 
resignation  and  removal  of  officers. 
Proposed  Section  7  permits  the  UASD  to 
secure  the  fideUty  of  its  officers,  agents, 
and  employees  by  bond  or  otherwise. 

Article  OL  Committees 

Current  Article  vm.  Conmiittees. 
%^iich  addresses  the  formation  and 
powers  of  committees,  is  reniunbered  as 
proposed  Article  DC.  The  Association 
proposes  to  amend  Section  1  to  cross- 
reference  proposed  Article  VII,  Section 
1(c),  whidi  limits  the  Board's  authority 
to  delegate  its  powers  and  authority. 

The  Association  proposes  to  add  a 
new  Section  2,  which  is  designed  to 
help  the  Association  maintain  die 
compositicmal  requirements  of  certain 
committees.  Undertakings  1  and  6  under 
the  SEC  SetUement  require  certain 
committees  ^^  to  have  a  particular 
balance  of  Industry,  Non-Industry,  and 
Public  committee  members.  For 
committees  consisting  solely  of  one  or 
more  Governors  or  one  or  more 
Directors,  the  compositional 
requirements  are  set  forth  in  the  By- 
Laws  of  the  appropriate  corporation;  for 
committees  that  have  members  other 
than  Governors  or  Directors,  the 
compositional  requirements  are  set  forth 
in  the  Delegation  Plan.^  To  help  ensure 
that  compositional  requirements  are 
maintained  for  committees  appointed  by 
the  NASD  Board,  proposed  Section  2 


uUndacUUng  1  wto  farth  compotitioiwl 
raquiTHDMit*  for  "th«  National  Nominating 
CoounittM.  th«  TradinfAQuality  of  MarfcaU 
Coounittae,  the  Arbitration  Coaimittea.  tba  Markat 
Surveillance  Committee,  the  National  Butinaaa 
Conduct  Committee,  the  Managamant 
Compenaatioo  Committee,  and  all  succaaior* 
thereto."  Undertaking  S  tats  forth  compoaitional 
requirement*  for  an  audit  committee.  The  current 
name*  of  auch  ''^"'''tlaiM  are  the  National 
Nominatii^  Committee,  the  Quality  of  Market* 
Committee,  the  National  Arbitration  and  Mediation 
Committee,  the  Market  Regulation  Committee,  the 
National  Busineaa  Conduct  Committee,  the 
Management  Compenaation  Committee,  and  the 
Audit  Committee.  See  tupta  note  19. 

>•  See  Delegation  Plan.  LC2.b.(l),  LD.2.,  and  I.E.2. 
The  tola  exception  is  the  Management 
Compenaatioo  Committee,  a  ommittae  of  the 
NASD  Board.  The  Managawiant  Compenaatian 
Committee'*  compoaitional  requlnment*  at*  aet 
forth  in  the  Dalagatinn  Plan. 


authorizes  the  Secretary  to  collect  from 
eadi  prospective  member  of  a 
committee  that  must  be  balanced  such 
infarmation  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  prospective  committee  member's 
classification  as  an  Industry.  Non- 
Industry,  or  Public  committee  member. 
The  Secretary  must  certify  to  the  Board 
each  prospective  committee  member's 
classification.  Each  committee  member 
must  update  the  information  submitted 
at  least  annually  and  upon  request  of 
the  Secretary  of  the  NASD,  and  shall 
report  imsiediately  to  the  Secretary  any 
change  in  such  claissification.  Parallel 
provisions  are  set  forth  in  proposed 
Article  4.  Section  4.14(1)  of  the  NASD 
Regulation  By-Laws  and  proposed 
Article  4.  Section  4.14(g)  of  the  Nasdaq 
By-Laws. 

Currant  Section  2.  which  addresses 
removal  of  a  committee  member,  is 
renumbered  as  proposed  Section  3  and 
amended  to  clarify  that  a  committee 
member  can  only  be  removed  by 
majority  vote  of  the  whole  Board.. 

The  Association  proposes  to  add  new 
sections  to  authorize  the  appointment  of 
an  Executive  Committee  and  to  require, 
in  keeping  with  Undertaking  6.  the 
appointment  of  an  Audit  Conunittee. 
Proposed  Section  4  authorizes  the 
NASD  Board  to  appoint  an  Executive 
Committee.  Proposed  Section  4  requires 
the  Chief  Executive  Officer  of  the  NASD 
to  be  a  member  of  the  Executive 
Committee  and  requires  that  the 
remaining  members  reflect  the  balance 
of  Industry  and  Non-Industry  Governors 
on  the  Board.  Proposed  Section  5 
contains  the  provisions  relating  to  the 
Audit  Committee  ciurenUy  found  in  the 
Delegation  Plan." 

Finally,  the  resolution  concerning 
interpretations  and  explanations  is 
deleted  because  the  NASD  Board 
intends  to  rescind  it.  The  resolution  no 
longer  conforms  to  Association  practice 
and  is  contrary  to  Undertaking  4. 

Article  X.  Compensation  of  Board  and 
CoDunittee  Members 

As  noted  previously,  ciuxent  Article 
Vn,  Section  5,  which  addresses 
compensation  of  Board  and  committee 
members,  is  renumbered  as  proposed 
Article  X.  Compensation  of  Board  and 
Committee  Members. 

Article  XL  Rules 

Current  Article  DC,  Rules,  which 
authorizes  the  NASD  to  adopt  rules,  is 
reniunbered  as  proposed  Article  XI.  No 
substantive  change  is  proposed. 


ftfttrlnTn  IMsriiiHnary  rmrwidiiip 

Currant  Article  X,  Disciplinary 
Proceedings,  which  atttharixes 
disciplinary  proceedings,  is  renumbered 
as  proposed  Article  XII.  No  sufa«tantive 
change  is  proposed. 

Artkle  XnL  PowBfs  of  Board  to  In^oae 


»  See  Delegation  Plan,  UX 


Current  Article  XI,  Powers  of  Board  to 
Prescribe  Sanctions,  which  authorizes 
the  Board  to  impose  sanctions,  is 
renumbeied  as  proposed  Article  XM. 
The  Association  propoees  to  amend 
Section  1(e)  and  add  a  new  Section  (2) 
to  clarify  that  any  delegation  under  the 
proposed  Article  must  be  in  conformity 
with  the  Delegation  Plan. 

Article  XIV.  Uniform  Practka  Code 

Current  Article  XII,  Uniform  Practice 
Code,  which  authorizes  the  Board  to 
adopt  a  Uniform  Practice  Code,  is 
renumbered  as  proposed  Article  XIV. 
The  Association  proposes  to  amend 
Section  2  to  provide  that  the  Board  may 
delegate  its  authority  with  respect  to 
administering  the  Code  to  the  NASD 
Regulation  Board  and  Nasdaq  Board  in 
accordance  with  the  Delegation  Plan. 

Article  XV.  Umitatiim  of  Powers 

Current  Article  Xm,  Limitation  of 
Powers,  which  sets  forth  limitations  on 
the  Board's  powers,  is  reniunbered  as 
proposed  Article  XV.  The  Association 
proposes  to  rescind  the  resolution  that 
follows  current  Article  Xm.  Section  2. 
which  provides  for  the  use  of  the 
NASD's  name  by  members,  and  move 
the  provisions  of  the  resolution  to 
projposed  IM-2210-4. 

Ine  Association  proposes  to  amend 
Section  4.  which  addresses  conflicts  of 
interest  The  Association  proposes  to 
amend  Section  4  by  redesignating  it  as 
Section  4(a)  and  therein  prohibiting  any 
Governor  or  committee  member  frran 
direcUy  or  indirectly  participating  in 
any  adjudication  of  the  interests  of  any 
party  if  the  Governor  or  committee 
member  has  a  conflict  of  interest  or  bias, 
or  if  drcumstanoes  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  Proposed 
Section  4(a)  further  requires  the 
Governor  or  committee  member  to 
recuse  himself  or  herself  or  be 
disqualified  in  accordance  with  the 
Rules  of  the  Association  (e.g..  Rule 
9160).  Cuirent  Section  4  simply 
references  the  Rules  of  the  Association: 
current  Rule  9131  provides  for 
disqualification  of  the  Governor  or 
committee  member  if  a  matter 
substantially  afiacts  his  or  her  interests 
or  the  interests  of  any  person  in  whom 
he  or  she  is  direcUy  or  indirectfy 
interested.  For  a  more  detailed 


discussicm  of  the  conflict  standard,  see 
Part  h.  Secticm  (xiii)  of  this  rule  flung. 

In  addition,  tlie  Assodation  pn^Maes 
to  add  a  new  Section  4(b)  to  aodrras 
conflicts  of  interests  in  non-ad)udicatory 
matters  in  a  manner  consistent  with  the 
By-Laws  for  the  NASD  Ragulation  Board 
and  the  Nasdaq  Board.  Proposed  Section 
4(b)  provides  that  no  contract  or 
transaction  between  the  NASD  and  a 
(kivemor  or  officer,  or  between  the 
NASD  and  any  other  entity  in  «^ch  a 
Governor  or  officere  is  a  directw  or 
officer,  or  has  a  finaiictal  interest,  shall 
be  void  or  voidable  solely  for  this  reason 
if:  (i)  The  material  facts  pertaining  to  the 
Governor's  or  officer's  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the  Board 
or  the  conunittee,  and  the  Board  or 
committee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors;  or  (ii)  the 
material  facts  are  disclosed  or  become 
known  to  the  Board  or  committee  after 
the  contract  or  transaction  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  ratifies  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  (k>vernors. 
Only  disinterested  Cjovemors  may  be 
counted  in  determining  the  presence  of 
a  quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 

Finally.  Section  6.  which  limited  the 
Association  rulemaking  authority  over 
government  securities  activities,  is 
deleted  to  conform  the  By-Laws  to 
changes  previously  made  to  the 
Association's  authority  over  the 
government  securities  activities  of  its 
members. 

Article  XVI.  Procednre  for  Adopting 
Amendments  to  By-Laws 

Current  Article  XIV.  Procedure  for 
Adopting  Amendments  to  By-Laws,  is 
reniunhwed  as  proposed  Article  XVI. 

In  proposed  Article  XVI,  the 
Association  proposes  to  provide  more 
persons  with  the  ability  to  propose  an 
amendment  to  the  NASD  By-Laws. 
Currentiy,  a  Governor,  a  district 
conunittee,  or  25  memben  may  jnopose 
amendments  to  the  By-Laws.  Proposed 
Article  XVI  permits  a  conunittee 
appointed  by  the  Board,  the  NASD 
Regulation  Board  of  Directore,  or  the 
Nasdaq  Board  of  Directors,  by 
resolution,  to  propose  amendments  to 
the  NASD  By-Laws.  In  addition, 
proposed  Article  XVI  p«mits  the  Chief 
Executive  Officer  of  the  NASD,  the 
President  of  NASD  Regulation,  and  the 
President  of  Nasdaq  to  propose 
amendmraits.  The  Association  proposes 
to  permit  the  NASD  Regulation  and 


Nasdaq  Boards  to  propoae  changes 
because  mudi  of  their  authority  under 
the  DelegBti(m  Plan  derives  from  the 
SASD  By-Laws.  The  Association 
proposes  to  authorize  the  most  senior 
offico'  of  each  corporate  entity  to 
propoae  changes  to  further  the  puipoae 
of  Undertaking  4.  which  requires  the 
Association  to  provide  the  staff  with 
autonomy  and  independence  in 
preparing  rule  proposals,  many  of 
which  are  authorized  or  affiscted  by  the 
NASD  By-Laws.  FinaUy.  the  Association 
proposes  to  delete  authority  for  the 
disMct  conunittees  to  propose  changes 
to  the  NASD  By-Laws  because  the 
Association  believes  that  under  the  new 
corporate  structure,  proposals  by  the 
distiict  committees  should  be  presented 
to  the  NASD  Ragulation  Board,  which  in 
turn  should  detomine  what  proposals 
aiepresented  to  the  NASD  Board. 

Ine  Association  files  any  change  to 
the  By-Laws  or  Certificates  of 
Incorporation  of  the  NASD.  NASD 
Regulaticm,  or  Nasdaq  that  constitute  a 
proposed  rule  change  under  the  Act 
with  the  Commission. 

Article  XVn.  Corporate  Seal 

Current  Article  XV,  Corporate  Seal,  is 
renumbered  as  prop<Med  Article  XVII. 
There  are  no  substantive  changes  to 
proposed  Article  XVn. 

Article  XVm.  Checks 

Churant  Article  XVI,  Checks,  is 
renumbered  as  proposed  Artide  XVIIL 
There  are  no  substantive  changes  to 
proposed  Article  XVm. 

Article  XDL  Aminal  Financial 
Statement 

Current  Artide  XVII,  Armual 
Financial  Statement,  is  renumbered  as 
proposed  Article  XDC.  There  are  no 
sulMtantive  changes  to  proposed  Artide 
XDC. 

(ii)  Proposed  Changes  to  NASD 
Regulation  By-Laws 

NASD  Regulation  proposes  to  amend 
the  By-Laws  of  NASD  Regulation  as 
follows: 

Description  of  Proposed  Rule  Change 

NASD  Regulation  adopted  its  current 
By-Laws  on  July  19. 1996.  These  By- 
Laws  were  drafted  to  comply  with  the 
requirements  of  Delaware  law  and  have 
not  previously  been  filed  with  the 
Commission.  The  Association  prop>oses 
to  amend  the  NASD  Regulation  By-Laws 
in  the  manner  described  previously  in 
the  introduction  to  Section  n.  In 
addition,  the  Assodation  proposes  to 
explidtly  recognize  the  NASD  as  the 
sole  stoddiolder  of  NASD  Regulation 
capital  stodc  and  add  detailed 
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procedures  fm  regional  naminatioiu 
and  district  elections.  Significant 
dtanges  to  the  NASD  R^ulation  By- 
Laws  are  described  below.  Minor,  non- 
substantive changes  and  changes  to 
reflect  drafting  conventions  are  not 
described. 

Article  LDefinitkHis 

First,  a  new  Article  I,  entitled 
"Definitions,"  is  prop<Med.  Current 
Article  I  is  renunu>aed  as  proposed 
Article  n. 

The  Association  proposes  that  the  By- 
Laws  for  each  corporate  entity  have  a 
free-standing  set  of  definitions. 
Therefore,  the  Association  proposes  to 
add  definiticHU  for  the  following  terms, 
which  confoim  to  the  definitions  in 
proposed  Article  I  of  the  NASD  By- 
Laws:  "Delegation  Plan";  "Executive 
Rejuesentative":  "Industry  Director"  or 
"Industry  committee  member";  "NASD 
Regulation";  "National  Nominating 
Committee";  "Non-Industry  Director"  or 
"Non-Industry  committee  member";  and 
"PubUc  Director"  or  "Public  committee 
member."  (Proposed  Section  1.1  (h).  (o), 
(q),  (u),  (v).  (w),  and  (x).) 

The  Association  proposes  to  include 
the  following  definitions  only  in  the 
NASD  Regulation  By-Laws:  "District 
Committee";  "District  Director"; 
"District  Nominating  Committee"; 
"district  office";  "Independent  Agent"; 
and  "Regional  Nominating  Committee." 
These  terms  relate  to  the  election 
procedures  set  forth  in  proposed  Article 
VI  and  Vin.  and  therefore  are  not  used 
in  the  proposed  NASD  and  Nasdaq  By- 
Laws. 

In  addition,  the  Association  proposes 
to  add  the  following  definitions  ba 
clarity  and  to  conform  to  the  drafting 
conventions  adopted  generally,  but 
which  do  not  result  in  any  substantive 
change:  "Board";  "day";  'Ttelaware 
law";  "Director";  "NASD";  "NASD 
member";  and  "Rules  of  the 
Association"  or  "Rules."  (Proposed 
Section  1.1  (b),  (e),  (g),  (i),  (r),  (t),  and 
(z).) 

Article  n.  OflBces 

Current  Article  I.  Offices,  is 
renumbered  as  proposed  Article  n. 
Sections  1.1  and  1.2  are  reniunbered  as 
Sections  2.1  and  2.2.  There  are  no 
substantive  changes  in  proposed  Article 

n. 

Artick  m.  Meetings  of  Stoddioldars 

Current  Article  II.  Meetings  of 
StodJiolders.  is  rmumbered  as 
proposed  Article  m.  Current  Article  n 
sets  forth  genoal  provisions  far 
meetings  of  stockholders  consistent 
with  Delaware  law.  In  proposed  Artide 
m,  in  racognitioD  of  the  fact  that  NASD 


Regulation  has  only  one  stockholder, 
the  NASD,  the  Association  proposes  to 
delete  all  of  the  general  provisions 
regarding  meetings  of  stockholders  and 
retain  only  the  provision  on  which 
NASD  Regulation  generally  relies, 
namely  obtaining  the  stockholder's 
written  consent  for  any  action  that  is 
required  or  permitted  to  be  taken  at  a 
stockholder  meeting.  Thus,  Sections  2.1 
through  2.6  are  deleted,  and  Section  2.7 
is  reniunbered  as  3.1. 

Article  IV.  Board  of  Directof* 

Current  Article  m.  Board  of  Directors, 
is  renimibered  as  proposed  Article  IV. 
Sections  3.1  throi^  3.7  are  renumbered 
as  Section  4.1  through  4.7.  Proposed 
Section  4.1  sets  forth  the  general  powers 
of  the  Board.  The  Association  proposes 
to  conform  the  Board's  authority  to 
delegate  its  powers  to  the  delegation 
authority  set  forth  in  proposed  Article 
Vn,  Section  1(c)  of  the  NASD  By-Laws, 
i.e..  to  the  fuUest  extent  permitted  by 
appUcable  law,  the  Restated  Certificate 
of  Incorporation,  and  the  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  committee  appointed  under  proposed 
Section  4.14  or  to  NASD  Regulation  staff 
in  a  manner  not  inconsistent  with  the 
Delegation  Plan. 

ToB  Association  proposes  to  amend 
Sections  4.2  and  4.3,  Number  of 
Directors  and  Qualifications,  to  set  forth 
the  compositional  req\iirements  and 
discussions  of  the  classifications  of 
Directors  (Industry,  Non-Industry,  and 
Public  Directors)  of  the  Board  currently 
found  in  the  Delegation  Plan.  Proposed 
Section  4.3(b)  is  a  new  provision 
requiring  the  Board  to  elect  a  Chair  and 
Vice  riiair  from  among  its  members. 
Proposed  Section  4.3(c)  is  a  new 
provision  requiring  Directors  to  provide 
the  Secretary  of  the  NASD  with  updated 
information  regarding  the  Director's 
classification  at  least  annually  and  upon 
request  and  to  report  any  change  in  the 
classification  to  the  NASD  Seoetary 
immediately.  This  provision  is  parallel 
to  proposed  Artide  VII,  Section  14  of 
the  NASD  By-Laws. 

Proposed  Section  4.4(a).  which 
provides  for  the  election  of  Directon,  is 
amended  to  reflect  the  NASD's  role  as 
sole  stockholder.  Proposed  Section 
4.4(b)  describes  briefly  the  roles  of  the 
Naticmal  Nominating  Committee  and  the 
Regional  Nominating  Committee  in  the 
election  of  NASD  Regulation  Directors. 
As  described  in  proposed  Article  Vn. 
Section  9  of  the  NASD  By-Laws,  the 
National  Ncmiinating  Committee  is 
appointed  by  the  NASD  Board  to 
nominate  Governors  for  the  NASD 
Board  and  Directon  for  the  NASD 
R^ulation  and  Nasdaq  Boards.  NASD 
Regulation  also  has  a  distinctive 


nominating  process  for  those  Industry 
Directors  who  represent  a  particular 
region.  The  regional  nominating  process 
cmminates  in  the  presentation  of  a 
candidate  to  tho  National  Nominating 
Committee,  which,  as  the  final  decision 
maker  for  all  nominations,  may  accept 
or  reject  such  candidate.  Hie  NASD 
Board,  in  turn,  may  elect  or  reject  the 
candidates  nominated  by  the  National 
Nominating  Conmiittee.  The  regional 
nominating  process  is  described  in 
proposed  Artide  VI  of  the  NASD 
Rcnulation  By-Laws. 

noposed  Section  4.5  indudes  new 
provisions  spedfying  how  the  terms  of 
office  of  Director  shall  expire  so  that,  in 
general,  one-third  of  the  Board  is  elected 
each  year. 

Proposed  Section  4.7  clarifies  that  a 
Director  may  be  removed  from  office 
only  by  a  majority  vote  of  the  NASD 
Board. 

Proposed  Section  4.8, 
Disqualification,  and  Proposed  Section 
4.9.  Filling  of  Vacandes,  are  new. 
Current  Sections  3.8  through  3.11 
(Quonun  and  Voting,  Regulation, 
Meetings,  Notice  of  Meetings, 
respectively)  are  renumbered  as 
proposed  Sections  4.10  through  4.13. 
Current  Section  3.12.  Conflicta  of 
Interest,  is  renumbered  as  proposed 
Section  4.15.  Current  Section  3.13. 
Committees  of  the  Board  of  Directors,  is 
renumbered  as  proposed  Section  4.14 
and  retitled  "Committees."  Current 
Section  3.12.  Action  Without  Meeting, 
is  renumbered  as  proposed  Section  4.16. 

Proposed  Sections  4.8. 4.9,  4.10,  and 
4.15.  which  set  forth  provisions  for 
disqualification,  filling  of  vacandes. 
quorums  and  conflicts  of  interest,  are 
designed  to  parallel  proposed  Article 
vn,  Sections  6  through  8,  and  proposed 
Artide  XV,  Section  4  of  the  NASD  By- 
Laws.* 

There  are  no  substantive  changes  in 
proposed  Section  4.11,  Regulation; 
proposed  Section  4.12,  Meetings;  or 
proposed  Section  4.16,  Action  Without 
Meeting. 

In  proposed  Section  4.13,  the 
Assodation  proposes  to  increase  the 
amount  of  time  required  for  mail  notice 
of  a  meeting  from  two  to  seven  days,  to 
clarify  that  any  of  the  permissible  forms 
of  notice  described  may  be  used  for  any 
meeting  of  the  Board,  and  to  add  a 
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subsection  that  provides  that  any 
meeting  of  the  Board  is  a  legal  meeting 
without  any  prior  notice  if  all  Directors 
are  present 

Proposed  Secticm  4.14  (current 
Section  3.13  as  renumbeied)  sets  forth 
new  provisions  regarding  committees. 
Proposed  Section  4.14(a)  authorizes  the 
Board  to  appoint  committees.  Proposed 
Section  4.14(b)  describes  how  the  Board 
may  delegate  to  such  committees.  With 
resped  to  functioos  and  responsibilities 
set  forth  in  the  Dekgati(m  Plan,  the 
Board  may  delegate  ita  authority  to  any 
duly  appointed  committee.  Any  action 
by  such  committee  is  subject  to  review, 
ratification,  or  rejection  by  the  Board,  hi 
addition,  such  delegations  must  be  in 
conformance  with  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  and  the  Deh^ation  Plan. 
These  limitations  previously  were  set 
forth  in  the  Delegation  Plan.  Proposed 
Section  4.14(b)  further  clarifies  that, 
with  respect  to  other  matten,  the  Board 
may  delegate  ita  powera  and  authority  to 
act  on  behalf  of  the  Board  in  immaging 
the  business  and  affairs  of  NASD 
Regulation  only  to  committees 
consisting  solely  of  one  or  more 
Directon,  and  that  any  such  delegation 
must  be  not  inconsistent  with  the 
Delegation  Plan. 

Proposed  Section  4.14(f),  like 
proposed  Artide  DC  of  the  NASD  By- 
Laws,  authorizes  the  NASD  Regulation 
Board  to  appoint  specific  committees, 
induding  an  Executive  Cmnmittee,  a 
Finance  Committee,  and  a  National 
Business  Conduct  Committee,  and 
specifies  their  compositional 
requirementa.  Some  of  the  provisions 
regarding  the  National  Business 
Conduct  Ccanmittee  currently  are  set 
forth  in  the  Delegation  Plan.^^ 

Proposed  Sec^n  4.15,  like  proposed 
Artide  XV.  Section  4  of  the  NASD  By- 
Laws,  seta  standards  of  conduct  for 
Diredon  with  regard  to  conflicta  of 
interest  Proposed  Section  4.15(b) 
addresses  ccmflicto  of  intmesta  in  non- 
adjudicatory  matten  in  a  manner 
consistent  with  the  By-Laws  for  the 
NASD  Board  and  the  Nasdaq  Board. 
Proposed  Section  4.15  provides  that  no 
contract  or  transacti<m  between  NASD 
R^ulatlon  and  a  Director  m  officer,  or 
between  NASD  R^gulatirai  and  any 
other  entity  in  whidi  a  Director  or 
officer  is  a  director  or  officer,  or  has  a 
finandal  interest,  shall  be  void  or 
voidable  solely  tsa  this  reeson  i£  (1)  The 
material  facta  pertainins  to  the 


committee  in  good  faith  authorizes  the 
contrad  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directon:  (ii)  the  material 
facta  are  disdoeed  or  become  known  to 
the  Board  or  committee  after  the 
contract  at  transacticm  is  entered  into, 
and  the  Board  or  committee  in  good 
faith  ratifies  the  contract  or  transaction 
by  the  affirmative  vote  of  a  majority  of 
the  disinterested  Directon;  or  (iii)  the 
material  facta  pertaining  to  the 
Director's  or  officer's  refationship  ot 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  mtitled  to  vote  thereon,  and 
the  contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directon  may  be  coimted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  committee  that  authorizes  the 
contrad  or  transaction. 

Article  V.  Compensation 

Proposed  Artide  V,  Compensation,  is 
a  new  Article  that  parallels  proposed 
Article  X  of  the  NASD  By-Laws. 

Article  VL  Kagjonal  Nominatiiig 
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Directt^s  or  officer's  relatianship  or 
interest  and  the  contract  or  transaction 
are  disdosed  or  are  known  to  the  Board 
or  the  committee,  and  the  Board  or 


The  Association  proposes  to  add  a 
new  Artide  VI,  Regional  Nominating 
Committees,  to  the  NASD  Regulation 
By-Laws.  The  procedures  for  regional 
nominations  are  currentiy  set  forth  in 
the  Delegation  Plan  »  and  in  NASD 
Regulation  Board  resolutions.  Pn^Kised 
Artide  VI  combines  and  expands  on 
those  procedures. 

As  noted  previously.  Industry 
Directon  who  serve  on  the  NASD 
Regulation  Board  represent  a  region 
designated  by  the  Board.  These 
Directon  are  initially  nominated  by  a 
Regional  Nominating  Committee.  RAch 
R^onal  Nominating  Committee 
presenta  a  nominee  to  the  National 
Nominating  Committee  to  represent 
such  region  on  the  Board  of  Diredors. 
The  Regional  Nominating  Committee 
acta  essentially  in  an  advisory  capadty 
because  only  tiie  National  Nominating 
Committee  may  fonnally  nominate  to 
the  NASD  Board  a  candidate  for 
Director  of  the  NASD  Regulation  Board. 
The  NASD  Board,  in  turn,  may  elect  or 
reject  the  candidates  nominated  by  the 
National  NominatiiwCommittee. 

Proposed  Articled  seta  forth  the 
following  procedures  for  the  regional 
nominating  process.  As  previously 
noted,  the  Board  rftwdgntaa  each  ragicm. 
Each  region  has  a  Ragianal  Nmninatii^ 
Committee.  The  R^onal  Nominating 
CcHnmittee  is  composed  of  ttra  memben 
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from  each  District  Committee  in  the 
region,  who  are  selected  by  their  Distrid 
Nominating  Committee.  (See  discussion 
of  proposed  NASD  Regulation  By-Laws 
Article  Vm  for  a  description  of  how 
District  Committee  and  Distrid 
Nominating  Committee  memben  are 
elected.)  Y/hsn  the  term  of  office  of  an 
Industiy  Director  representing  a  region 
is  due  to  expire,  the  Secretary  of  NASD 
Regulation  notifies  the  appropriate 
Regional  Nominating  Committee,  which 
initiates  the  regional  nominating 
process. 

The  Regional  Nominating  Committee 
receives  from  the  Secretary  of  NASD 
Regulation  a  description  of  the  firms 
eligible  to  vote  in  die  Districta.  Firms 
eligible  to  vote  are  those  that  either  are 
heedquartered  in  the  r^on  or  have  a 
branch  offiice  in  the  region.  In  making 
nominations,  the  Regional  Nominating 
Committee  seeks  to  ensure  appropriate 
and  fair  repreeentation  of  the  clawes 
and  types  of  firms  eligibfa  to  vote  in  the 
region. 

Currentiy,  corporate  resolutions   - 
authorize  Um  R^onal  Nominating 
Committee  to  nominate  one  candidate 
for  the  amsideration  of  the  NASD 
membership  in  the  region.  The 
Assodation  proposes  to  authorize  the 
Regional  Nominating  Committee  to 
nominate  more  than  <me  candidate  so 
that  the  NASD  membership  in  the 
region  may  vote  on  a  nominee  to  present 
to  the  National  Nominating  Committee. 
(This  process  would  woric  in  the  same 
manner  as  a  contested  nomination, 
which  is  described  below.) 

-Once  the  Regional  Nominating 
Committee  selecta  a  nominee  (or 
nominees),  it  sends  notice  of  ita 
nomination  to  the  Executive 
Representative  of  eech  NASD  member 
eligible  to  vote.  The  Executive 
Representative  is  the  officer  or 
employee  of  the  member  who  casta 
votes  for  the  member  in  aU  nominations 
and  elections.  If  any  person  not 
nominated  wishes  to  contest  a 
nomination,  he  or  she  sends  notice  of 
intoit  to  contest  to  the  Regional 
Nominating  Committee  or  the  Secretary 
of  NASD  Regufation  within  a  specified 
period.  Such  person  then  must  submit 
within  a  specified  period  a  written 
petition  signed  by  at  least  ten  percent  t^ 
the  memben  eligible  to  vote  in  the 
region  supporting  such  person's 
candidaqr.  If  support  of  ten  percent  of 
the  manbership  is  not  obtained  within 
the  requisite  time,  and  if  the 
Ncmiinating  Committee  has  nominated 
only  one  candidate,  then  the  n«inini»  of 
the  Regional  Nominating  Conunittee  is 
prassntad  to  the  National  Nominating 
Committae. 
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If  the  Nominating  Qnnmittee 
nominates  more  than  one  candidate,  or 
if  a  person  who  is  not  nominated 
obtains  the  necessary  support,  then 
contested  nomination  procedures  apply. 
Under  these  procedures,  the  Association 

Eays  for  two  nrnilingit  of  nomination 
terature  for  each  candidate,  and  the 
members  of  all  NASD,  Nasdaq,  and 
NASD  Regulation  Boards  and 
committees,  and  NASD,  Nasdaq,  and 
NASD  Regulation  staff,  are  prohibited 
from  expressing  views  on  the 
nomination.  However,  mem'oers  of  the 
Boards  and  committees  may  express 
views  if  they  make  it  clear  they  are 
acting  in  their  individual  capacities  and 
disclaim  any  intention  to  communicate 
in  an  official  capacity.  A  ballot  is  sent 
to  Executive  Representatives  of  the 
finns  eUgible  to  vote,  and  specified 
procedures,  including  the  use  of  an 
independent  agent  to  qualify  returned 
ballots  and  coimt  votes,  are  then 
followed  to  determine  the  outcome  of 
the  nomination.  If  the  National 
Nominating  Committee  or  the  NASD 
Board  rejects  a  nominee  of  a  Regicmal 
Nominating  Committee,  the  Regional 
Nominating  Committee  goes  through  the 
regional  election  procedures  again  and 
submits  another  nominee  to  the 
National  Nominating  Committee. 

Article  VIL  Officers,  Agents  and 
Employees 

Former  Article  IV,  Officers,  Agents 
and  Employees,  is  set  forth  as  proposed 
Article  VII.  Former  Sections  4.1, 4.3, 
4.4,  and  4.5  were  renumbered, 
respectively,  as  7.1,  7.4,  7.5,  and  7.6. 
Changes  to  these  sections  were  made 
only  as  necessary  to  conform  to  the 
proposed  definitions  in  proposed 
Article  I  and  other  drafting  conventions. 
The  Association  proposes  to  add  a  new 
Section  7.2,  Absoice  of  the  President,  to 
provide  a  standard  operational 
mechanism  in  the  event  of  the 
President's  inabiUty  to  act,  absence,  or 
a  vacancy  in  the  position,  in  conformity 
with  proposed  Article  8,  Section  2  of  the 
NASD  By-Laws.  In  proposed  Section 
7.3,  the  Association  proposes  a 
oonfbiming  change  to  clarify 
supervision  and  control  of  agents  and 
employees.  (Proposed  NASD  By-Laws 
Article  Vm,  Section  3,  and  Proposed 
Nasdaq  By-Laws  Article  VI,  Section  6.3.) 

Article  Vm.  District  Committees  and 
Diatrict  Nominating  Committees 

Proposed  Article  vm.  District 
Cominittees  and  District  Nominating 
Committees,  is  a  new  Article.  Proposed 
Article  Vm  authwizes  the  Board  to 
designate  districts  and  sets  frath 
prooadiires  for  the  members  within  eadi 
district  to  elect  a  District  Committee  and 


a  District  Nominating  Committee.  The 
language  of  proposed  Article  VIII  is 
drawn  from  former  Article  Vm  of  the 
NASD  By-Laws,  which  authorized  the 
NASD  Board  to  form  such  committees. 
Proposed  Article  Vm  is  drafted  to 
conform  to  the  Undertakings. 
Specifically,  under  Proposed  Article 
vm.  Section  8.2,  the  role  of  the  District 
Committee  members  is  limited  to 
serving  as  panelists  in  disciplinary 
procewlings  in  accordance  with  the 
Rule  9200  Series,  recommending  poUcy 
and  rule  changes  to  the  NASD 
Regulation  Board,  and  selecting 
members  of  the  Regional  Nominating 
Committees  in  a  maimer  consistent  with 
the  proposed  NA^  Regulation  By- 
Laws.  (Proposed  NASD  Regulation  By- 
Laws  Article  VI.) 

Election  procediues  for  District 
Committees  and  District  Nominating 
Committees  currently  are  set  forth  in 
corporate  resolutions.  The  Association 
proposes  to  add  these  procedures,  with 
further  clarifications  and  detail,  to  the 
By-Laws  in  proposed  Article  Vm.  The 
procedures  conform  to  the  nomination 
procedures  in  proposed  Article  VI. 

Proposed  Article  Vm  sets  forth  the 
following  procediires  for  district 
elections.  In  May  of  each  year,  each 
District  Nominating  Committee  soUdts 
candidates  to  fill  the  vacancies 
anticipated  to  occur  on  its  District 
Conunittees  as  well  as  candidates  to 
serve  on  the  following  year's  District 
Nominating  Conunittee.  (District 
Nominating  Committee  members  serve  a 
one-year  term,  while  District  Committee 
members  serve  a  three-year  term.)  The 
District  Nominating  Committee  receives 
from  the  Secretary  of  NASD  Regulation 
a  description  of  the  firms  eligible  to  vote 
in  the  district.  Firms  eligible  to  vote  are 
those  that  either  are  headquartered  in 
the  district  or  have  a  branch  office  in  the 
district.  In  making  nominations,  the 
District  Nominating  Committee  seeks  to 
ensure  appropriate  and  fair 
representation  of  the  classes  and  types 
of  firms  eligible  to  vote  in  the  district. 

Current  corporate  resolutions 
authorize  the  District  Nominating 
Committee  to  nominate  one  candidate 
for  each  vacancy.  The  Association 
proposes  to  authorize  the  District 
Nominating  Committee  to  nominate 
more  than  one  candidate  per  vacancy. 
(This  process  woidd  trigger  contested 
election  procedures,  which  worii  like 
the  contested  nomination  procedures 
described  above.) 

Ooce  the  District  Nominating 
Committee  selects  its  nominees,  it  sends 
notice  of  its  slate  to  the  District 
Committee  and  the  Executive 
Representative  of  each  firm  eligible  to 
vote.  If  any  person  not  nominated 


wishes  to  contest  an  election,  he  or  she 
sends  notice  of  intent  to  contest  to  the 
District  Director  or  the  Secretary  of 
NASD  Regulation  within  a  spedfied 
period.  Such  person  then  must  submit 
within  a  specified  period  a  written 
petition  evidencing  support  for  such 
contest  by  at  least  ten  percent  of  the 
members  eligible  to  vote  in  the  district 
If  the  person  does  not  obtain  ten  percent 
support  for  a  contest  within  the 
requisite  period,  or  if  the  District 
Nominating  Committee  has  not 
nominated  more  candidates  than  there 
are  vacancies,  then  nominees  of  the 
District  Nominating  Committee  are 
deemed  elected,  and  the  election 
process  is  finished. 

If  the  EXstrict  Nominating  Committee 
nominates  more  candidates  than  there 
are  vacancies,  or  if  a  person  obtains  the 
necessary  support  for  a  contest,  then 
contested  election  procedures  apply. 
These  procedures  conform  to  the 
procedures  for  contested  regional 
nominations.  See  discussion  of 
Proposed  NASD  Regulation  By-Laws. 
Artide  VI.  The  candidates  for  Distrid 
Committee  membership  receiving  the 
largest  number  of  votes  cast  in  the 
distrid  for  that  office  are  declared 
eleded  such  that  the  niunber  of 
candidates  declared  eleded  equals  the 
niunber  of  vacancies  on  the  Distrid 
Committee.  The  candidates  for  Distrid 
Nominating  Committee  membership 
receiving  the  largest  nimiber  of  vdes 
cast  in  the  distrid  for  that  office  are 
declared  eleded  such  that  the  number 
of  candidates  declared  eleded  equals 
the  number  of  vacandes  on  the  Distrid 
Nominating  Conunittee. 

Article  IX.  IndemnificatiiHi 

Current  Artide  V.  Indemnification,  is 
renumbered  as  proposed  Article  DC. 
Sections  5.1  thit>ugh  5.5  are  combined, 
amended,  and  renumbered  as  proposed 
Section  9.1.  and  current  Section  5.6  is 
renumbered  as  proposed  Section  9.2. 
The  Association  proposes  to  make  the 
indemnification  polides  for  all  three 
corporate  entities  identical.  Therefore, 
proposed  Sections  9.1  and  9.2  conform 
to  proposed  Artide  VII.  Sections  7.1  and 
7.2  of  Nasdaq  By-Laws  and  the 
provisions  for  indemnification  in  the 
NASD's  Restated  Certificate  of 
Incorporation. 

NASD  Regulation  By-Laws  provide 
for  the  indemnification  of  and 
advancement  of  e^qtenses  to  persons 
named  or  threatened  to  be  nuned  as  a 
party  to  any  dvil.  administrative,  or 
invMtigative  proceeding  because  such 
persiHi  is  or  was  a  Diredor,  officer, 
employee,  or  agent  of  the  corporation. 
The  By-Laws  also  provide  that:  (1)  The 
ri^  of  indemnificatian  is  not  exdusive 


of  any  other  right  the  person  may  have; 

(2)  the  amount  of  indemnification  is 
reduced  by  the  amount  the  indemnified 
person  collects  from  another  source;  and 

(3)  NASD  RMulation  has  the  power  to 
purchase  and  maintain  indenmification 
insurance. 

The  Assodation  proposes  to  modify 
NASD  Regulation's  By-Laws  to  make 
indemnification  and  advancement  of 
expenses  to  agents  discretionary  yrith 
the  Board  rather  than  mandatory,  in 
order  to  permit  the  Board  to  determine 
whether  indemnification  is  appropriate 
under  the  particular  circumstances. 
Indolnnification  of  non-officer 
employees  remains  the  presumption. 
However,  the  Association  proposes  to 
authorize  the  Board  to  refuse  to  advance 
expenses  to  an  employee  if:  (1)  The 
employee  (i)  aded  in  bad  faith,  or  (ii) 
did  not  ad  in  a  maimer  that  the 
employee  befieved  to  be  in  or  nd 
opposed  to  the  best  interests  of  NASD 
Regulation:  (2)  with  resped  to  a 
criminal  matter,  the  employee  believed 
or  had  reasonable  cause  to  believe  that 
his  or  her  condud  was  unlawful;  or  (3) 
the  employee  breached  his  or  her  duty 
to  NASD  Regulation.  Finally,  the 
Association  proposes  to  add  a  provision 
requiring  NASD  Regulation,  in  response 
to  a  writtrai  claim  for  indemnification  or 
advancement,  to  make  such  payment 
within  60  days  of  the  claim. 

While  it  is  a  common  corporate 
practice  ta  provide  for  discretionary 
indemnification  of  employees  (as  well 
as  agents),  NASD  Regulation  beUeves 
that  it  is  essential  that  employees  have 
confidence  that  they  will  be 
indemnified  in  the  event  they  are 
named  in  any  proceeding  resulting  from 
actions  taken  in  good  faith.  At  the  same 
time,  NASD  Regulation  beUeves  it  is 
essential  that  the  Board  have  the 
opportunity  to  evaluate  and  deny    , 
advancement  of  expenses  if  it 
determines  the  action  was  not  taken  in 
good  faith  or  if  the  person  bad  reason  to 
believe  the  action  was  illegal  or 
breached  a  duty  to  the  corporation. 

Artide  X.  Capital  Stock 

Current  Article  VI,  Capital  Stock,  is 
renumbered  as  proposed  Artide  X.  The 
Association  proposes  to  add  a  new 
Section  10.1,  recognizing  the  NASD's 
status  as  sole  stockholder.  Current 
Sections  6.1  through  6.7  are  renumbered 
as  proposed  Section  10.2  through  10.8. 
The  Association  proposes  certain 
changes  only  to  conform  the  proposed 
Article  to  the  drafting  conventions  and 
stylistic  changes  incorporated  generally 
in  the  NASD  By-Laws,  the  NASD 
Regulation  By-Laws,  and  the  Nasdaq  By- 
Laws,  lliere  are  no  substantive  changes 
to  proposed  Artide  X.  In  proposed 


Section  10.8.  the  Assodatian  proposes 
to  delete  detailed  povisions  of 
Delaware  law  far  the  fixing  of  record 
dates,  which  are  more  useful  to 
coiporatims  with  more  than  one 
stockholder,  and  instead  provide  that  a 
record  date  may  be  fixed  in  accordance 
with  Delaware  law. 

Article  XL  Nfisceilaneoiw  Provisions 

Current  Article  Vn.  Miscellaneous 
Provisions,  is  renimibered  as  proposed 
Artide  XI.  There  are  no  substantive 
changes  in  proposed  Artide  XI.  Current 
Sections  7.1.  7.2.  7.3,  7.4,  and  7.5  are 
proposed  to  be  renumbered, 
respectively,  as  Sections  11,1, 11.2. 
11.3..  11.4.  and  11.5. 

Article  Xn.  Amendments;  Emergency 
By*LawB 

Current  Artide  Vm.  Amendments; 
Emergency  By-Laws,  is  renumbered  as 
proposed  Artide  XIL  There  are  no 
substantive  changes  in  Artide  XIL 
Current  Sections  8.1, 8.2.  and  8.3  are 
proposed  to  be  renumbered, 
respectively,  as  Sections  12.1,12.2,  and 
12.3. 

(ill)  Proposed  Changes  to  Nasdaq  By- 
Lavfs 

Nasdaq  adopted  its  aurent  By-Laws 
on  Odober  27. 1993.  These  By-Laws 
were  drafted  to  comply  with  the 
requirements  of  Delaware  law  and  to 
include  more  detailed  provisions 
describing  the  powers  of  the  Board  and 
the  corporation's  officers,  employees, 
and  agents.  Nasdaq's  By-Laws  have  nd 
previously  been  filed  with  the 
Commission.  The  Association  proposes 
to  amend  the  Nasdaq  By-Laws  to    ' 
conform  them  to  the  proposed  NASD 
and  NASD  Regulation  By-Laws,  where 
appropriate,  and  to  certain  other 
oianges  proposed  for  the  Rules  of  the 
Assodation.  Significant  changes  to 
Nasdaq's  By-Laws  are  described  below. 
Minor,  non-substantive  changes  and 
changes  to  refled  drafting  conventions 
are  nd  described. 

Artkle  L  Definitions 

The  Assodation  proposes  to  add  a 
new  Artide  I,  Definitions.  As  noted 
previously,  the  Assodation  proposes 
that  the  By-Laws  for  each  ouporate 
entity  have  a  free-standing  set  of 
definitions.  Therefore,  the  Association 
proposes  to  add  the  following 
definitions,  which  conform  to 
definitions  proposed  fat  indusion  in  the 
NASD  and  NA^  Regulation  By-Laws: 
"Ad";  "Boaid";  "broker"; 
"Commission";  "day";  "dealer": 
"Delaware  law";  "Delegation  Plan"; 
"Diredor";  "fadustry  Diredor"  or 
"Industry  committee  membn"; 


"NASD";  "NASD  Board";  "NASD 
Regulation":  "Nasdaq":  "National 
Nominating  Committee":  '74on-hidu8tzy 
Director"  or  "Non-Industry  committee 
member":  "Public  Directed'  or  "Public 
committee  member";  and  "Rules  of  the 
Association"  or  "Rules." 

Article  IL  Offices 

Current  Artide  I,  Offices,  is 
renumbered  as  proposed  Article  II,  and 
the  Sections  are  renumbered 
accordingly. 

Artkle  m.  Meetings  of  Stockholder* 

Currmt  Artide  n.  Meetings  of 
Stockholders,  is  renumbered  as 
proposed  Artide  ni  and  conformed  to 
the  changes  in  proposed  Article  m  of 
the  NASD  Regulation  By-Laws. 

Article  IV.  Board  oTDirecton 

Current  Article  m.  Board  of  Directors, 
is  imumbered  as  proposed  Article  IV. 
The  changes  in  prt^xraed  Article  IV  are 
designed  to  conform  it.  as  appropriate, 
to  proposed  Artide  IV  of  the  NASD 
Regulation  By-Laws,  with  the  following 
exceptions.  First,  the  number, 
qualifications,  and  election  of  the 
Diredors  reflects  the  current  provisions 
of  the  Delegation  Plan.  See  Delegation 
Plan  III.B  and  Proposed  Nasdaq  By- 
Laws  Sections  4.2  through  4.4.  Second, 
like  the  NASD  Regulation  Board,  the 
Nasdaq  Board  is  (hvided  into  three 
classes,  except  that  the  terms  of  office  of 
the  Diredors  of  Nasdaq  Board  are  set  to 
ejqpire  beginning  in  1998,  rather  than 
1997.  Third,  proposed  Section  4.14 
concerning  Cominittees,  largely 
parallels  the  same  provision  in  the 
NASD  Regulati(ni  By-Laws,  except  the 
Nasdaq  By-Laws  autiiorize  only  one 
specific  committee,  an  Executive 
Committee.  (Other  provisions 
concerning  Nasdaq  committees  remain 
in  proposed  Section  in.D.  of  the 
Delegation  Plan.) 

Fourth,  Proposed  Section  4.15,  like 
proposed  Artide  XV,  Section  4  of  the' 
NASD  By-Laws,  sets  standards  of 
condud  Cor  Diredors  with  regard  to 
conflicts  of  interest  Proposed  Section 
4.15(b)  addresses  conflicts  of  interests  in 
non-adjudicatory  matters  in  a  manner 
consistent  with  the  By-La%v8  for  the 
NASD  Board  and  the  NASD  R^ulation 
Board.  Proposed  Section  4.15  provides 
that  no  contrad  or  transactioi  between 
Nasdaq  and  a  Director  or  officer,  or 
between  Nasdaq  and  any  other  entity  in 
which  a  Diredor  or  officer  is  a  diredor 
or  officer,  or  has  a  finanrial  interest, 
shall  be  vdd  or  voidable  solely  for  this 
xeason  if:  (i)  The  material  fads 
pertaining  to  the  Director's  or  officer's 
relationship  or  interest  and  the  contrad 
or  transaction  are  disdosed  or  are 
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known  to  the  Board  or  the  committee, 
and  the  Board  or  cxinunittee  in  good 
fiuth  authorizes  the  cxmtract  or 
transaction  by  the  afBrmative  vote  of  a 
majority  of  the  disinterested  Directors; 
(ii)  the  material  facts  are  disdoaed  or 
become  known  to  the  Board  or 
committee  after  the  contract  or 
transaction  is  entered  into,  and  the 
Board  or  committee  in  good  fiuth  ratifies 
the  contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
Director's  or  officer's  relationship  at 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  entitled  to  vote  thereon,  and 
the  contract  or  transaedon  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  committee  that  authorizes  the 
contract  or  transaction. 

In  addition,  in  proposed  Section 
4.15(a).  Conflicts  of  Interest;  Contracts 
and  Transactions  Involving  Directors, 
there  is  no  cross-reference  to  the  Rules 
of  the  Association  because  the  present 
Nasdaq  rules  do  not  include  particular 
disqiialification  standard  for  Nasdaq 
proceedings  as  has  been  included  in  the 
proposed  Rule  9160  Series  for  NASD 
Regulation  disciplinary  proceedings. 
Finally,  proposed  Section  4.17, 
Communication  of  Views  Regarding 
NASD  or  NASD  Regulation  Elections  or 
Nmnination,  holds  Nasdaq  and  its 
Board,  committee,  and  staff  to  the  same 
standards  proposed  for  NASD  and 
NASD  Regulation  with  respect  to 
contested  elections  or  nominations. 
(Proposed  NASD  By-Laws  Article  VII, 
Sections  11  and  12,  and  Proposed  NASD 
Regulation  By-Laws  Article  VI.  Sections 
6.14  and  6.19,  and  Article  Vm.  Sections 
8.21  and  8.26.) 

Artkk  V.  Compensation 

Article  V,  Compensation,  is  a  new 
Article  that  conftxms  with  proposed 
Article  X  of  the  NASD  By-Laws  and 
proposed  Article  V  of  the  NASD 
Regulation  By-Laws. 

Artick  VL  OfBccn.  Agents  and 
Enployees 

Current  Article  fV,  Officers,  Agents 
and  Employees,  is  reniunbered  as 
proposeid  Article  VI,  and  the  Sections 
are  renumbered  accordingly.  Only  one 
substantive  change  is  proposed. 
Proposed  Section  6.3  (current  Section 
4.3),  Subordinate  Officers.  Agents,  or 
Employees,  includes  a  provision  that 
clarifies  that  agents  and  employees  of 
Nasdaq  are  under  the  supervision  and 


control  of  the  officers  of  Nasdaq,  unless 
the  Nasdaq  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  imder  its  supervision  and  control. 
(Proposed  NASD  By-Uws  Article  Vm. 
Sactioo  3  and  Proposed  NASD 
Regulation  By-Laws  Article  Vn.  SecticHi 
7.3.) 

Article  VII.  IndemnificatioB 

Current  Article  V,  Indemnification,  is 
renumbered  as  proposed  Article  Vn, 
and  the  Sections  are  reniunbered 
accordingly.  Proposed  Article  VII 
conforms  to  the  provisions  for 
indemnification  in  the  NASD's  Restated 
Certificate  of  Iiu»rporation  and 
proposed  Article  DC  of  the  NASD 
Regulation  By-Laws.  As  noted  above, 
the  Association  proposes  to  make  the 
indemnification  policies  for  all  three 
corporate  entities  identical. 

Current  Article  V  provides  for  the 
mandatory  indemnification  of  persons 
made  or  threatened  to  be  made  a  party 
to  any  civil,  administrative,  or 
investigative  proceeding  by  reason  of 
the  fact  that  he  or  she  was  a  director  or 
officer  of  the  corporation.  Advancement 
of  expenses,  and  the  indemnification  of 
employees  and  agents,  is  discretionary. 
Cunent  Article  V  also  provides  that  (1) 
the  right  of  indemnification  is  not 
exclusive  of  any  other  right  the  person 
may  have;  (2)  the  amount  of 
indemnification  is  reduced  by  the 
amount  an  indemnified  person  collects 
from  another  source;  and  (3)  Nasdaq  has 
the  power  to  purchase  and  maintain 
indemnification  insurance. 

The  Association  proposes  to  modify 
current  Article  V  in  the  same  maimer 
and  for  the  same  reasons  set  forth  in  the 
discussion  of  proposed  Article  DC  of  the 
NASD  Regulation  By-Laws. 

Article  Vm.  Capital  Stock 

Chirrent  Article  VI.  Capital  Stock,  is 
reniunbered  as  proposed  Article  Vm. 
The  Association  proposes  changes  to 
conform  to  those  set  forth  for  proposed 
Article  X  of  the  NASD  Regulation  By- 
Laws. 

Article  DL  XOscellaneoas  ProrisioiM 

Current  Article  VII.  Miscellaneous 
Provisions,  is  renumbered  as  propoaed 
Article  DC.  and  the  Sections  are 
renumbered  accordingly.  There  are  no 
substantive  changes. 

Article  X.  Amendments;  Emergency  By- 
Law* 

Current  Article  Vm.  Amendments; 
Emergency  By-Laws,  is  renumbered  as 
proposed  Article  X,  and  the  Sections  are 
renumbered  accordingly.  There  are  no 
substantive  changes. 


c  Proposed  Clianges  to  the  Delegaticm 
Plan  and  ResUted  Certificates  of 
Incorporation 

The  Association  proposes  to  amend 
the  Delegation  Plan  to  delete  provisions 
added  to  the  By-Laws  of  the  NASD, 
NASD  Regulaticm,  and  Nasdaq. 
Spedfioally,  in  Section  LA.,  the 
definitions  of  Industry.  Non-Industry, 
and  Public  C^vemors,  Directors,  and 
committee  members  are  deleted  and 
instead  cross-reference  the  By-Laws  of 
the  NASD.  NASD  Regulation,  and 
Nasdaq,  where  the  Association  proposes 
to  define  such  terms.  (Proposed  NASD 
By-Uws  Article  I;  Propoaed  NASD 
Regulaticm  By-Laws  Article  I;  and 
Proposed  Nasdaq  By-Laws  Article  I.) 

Similarly,  the  Association  proposes  to 
delete  Section  I.C,  LD.,  II.B.,  m.B..  and 
parts  of  n.D.  and  III.D.,  whidi  address 
the  composition  of  the  Boards, 
elections,  terms  of  office,  vacancies, 
disqualification  due  to  change  in 
clamification.  and  the  composition  and 
authority  of  certain  committees  because 
the  Association  proposes  to  include 
these  provisions  in  the  appropriate  By- 
Laws.  (Proposed  NASD  By-Laws  Article 
vn.  Sections  4,  5. 6,  7. 9.  and  10; 
Proposed  NASD  Regulation  By-Laws 
Article  IV.  Sections  4.2. 4.3,  4.4, 4.5. 4.8. 
4.9  and  4.14;  and  Proposed  Nasdaq  By- 
Laws  Article  IV,  Sections  4.2.,  4.3, 4.4, 
4.5. 4.8. 4.9  and  4.14.)  With  respect  to 
committees,  the  Association  proposes  to 
include  in  the  appropriate  By-Laws  or 
in  the  Delegation  Plan  the 
compositional  requirements  for 
specified  committees  as  provided  in  the 
Undertakings.  Generally,  if  the 
committee  consists  solely  of  Directors  or 
Governors,  the  Association  proposes  to 
include  provisions  describing  the 
committee's  powers  and  compositional 
requirements  in  the  appropriate 
corporate  By-Laws.  If  the  committee 
consists  of  Directors  or  Governors  as 
well  as  other  members,  the  Association 
proposes  to  include  provisions 
describing  the  committee's  powers  and 
compositional  requirements  in  the 
Delegation  Plan.  Thus,  the  Association 
proposes  to  add  provisions  regarding 
the  powers  and  composition  of  the 
Market  Regulation  ciommittee  and  the 
National  .titration  and  Mediation 
Committee  as  proposed  Section  B.C.  of 
the  Delegation  Pltto. 

The  Association  proposes  to  amend 
Section  II.A.l.f.  to  specify  that  NASD 
Regulation  will  establish  procedures  to 
consider  requests  by  members, 
associated  person,  and  members  of  the 

ftublic  that  NASD  Regulation  initiate 
brmal  disciplinary  acticm.  This 
provision  is  discussed  below  in 


connectian  with  the  discussion  of  the 
proposed  deletion  of  current  Rule  8120. 

liie  Association  proposes  to  amend 
Section  HC,  which  sets  forth  certain 
NASD  Regulation  Board  review 
procedures,  by  deleting  specific 
procedures  that  are  set  forth  in  the 
proposed  Rule  9000  Series.  Instead,  the 
Rules  of  the  Assodatian  are  cross- 
referenced. 

FinaUy.  the  Assodatian  proposes  to 
clarify  that  both  NASD  Regulation  and 
Nasdaq  are  responsible  for  operating 
Stockwatch.  Therefore,  new  Sections 
n.A.l.t.  and  IILA.l.o.  are  added  and  the 
Section  pertaining  to  Stockwatch  is 
renumbered  as  Section  IV  of  the 
Delegation  Plan. 

The  Assodatian  also  proposes  to 
amend  the  Certificates  of  Incorpcnation 
for  the  NASD.  NASD  Regulation,  and 
Nasdaq.  This  is  the  first  time  the 
Association  has  filed  the  Certificates  of 
Incorporation  for  NASD  Regulation  and 
Nasdiiq  with  the  CommissioiL  The 
Assodation  proposes  to  revise  the  three 
Certificates  to  conform  them  to  the 
proposed  changes  to  the  By-Laws  of  the 
three  corporations  and  other  proposed 
rule  changes  and  to  make  the 
Certificates  more  consistent  with  one 
another.  No  substantive  changes  are 
intended. 

d.  Proposed  Changes  to  Rules  0120  and 
0121 

The  Association  proposes  to  add  four 
new  definitions  to  Rule  0120,  which 
provides  definitions  of  general 
applicability,  and  amend  one  definition, 
llie  four  definitions  that  the  Association 
proposes  to  add  are:  "NASD,"  "NASD 
Regulation."  "Nasdaq."  and  "National 
Business  (Conduct  Committee."  NASD, 
NASD  Regulation,  and  Nasdaq  are  the 
same  terms  defined  in  the  By-Laws  of 
the  NASD.  NASD  Regulation,  and 
Nasdaq.  The  Association  proposes  to 
define  these  terms  in  Rule  0120.  to  aid 
a  person  reading  the  Rules  of  the 
Assodation  and  any  futiu«  drafter  of  a 
Rule.  The  Association  proposes  to  add 
the  term  "National  Business  Condud 
Committee"  to  avoid  duplicating  the 
definition  in  several  proposed  Rule 
Series  and  to  aid  the  reader.  The  term 
is  defined  in  the  current  Rule  9120  and 
used  in  other  series  of  the  Rules  (e.g., 
the  Rule  1010  Series). 

The  Association  intends  to  amend  one 
currently  defined  term.  "Rules."  to 
"'Rules"  or  "Rules  of  the  Association'." 
and  to  clarify  the  definition.  The  new 
definition  clarifies  that  the  terms 
"Rules"  and  "Rules  of  the  Assodation" 
are  synonymous  and  that  the  definition 
indudes  any  Rule  set  forth  as  a 
numbered  Rule  in  the  NASD  ManuaL 


Finally,  paragrqih  (j)  is  relettared  as 
proposed  paragmph  (n),  paiagrai^  Qc)  is 
relettered  as  propoaed  paragr^h  (o), 
paragraph  (1)  is  reletteaed  as  propoaed 
pangr^th  (p),  and  paragraph  (m)  is 
relettared  as  proposed  paragraph  (q). 

The  Association  proposes  to  amend 
cunent  Rule  0121  to  clarify  that  the 
definitions  in  the  NASD  By-Laws  apply 
unless  a  Rule  indicates  otherwise. 

e.  Proposed  IM-2210-4 

The  Association  proposes  to  add  IM- 
2210-4  as  a  filed  interpretation  of  Rule 
2210.  IM-221CV-4  is  baaed  on  a 
resolution  of  the  NASD  Board  of 
Directors  that  currently  is  induded  in 
Artide  XVL  Section  2  of  the  NASD  By- 
Laws,  which  concerns  the  use  of  the 
Association's  name  by  members. 
Because  the  Association  will  no  laoBer 
indude  corporate  resolutions  with  me 
By-Laws,  the  Association  proposes  to 
convert  the  resolution  into  interpretive 
material  for  Rule  2210,  which  addresses 
members'  communications  with  the 
public.  In  addition,  the  language  of  the 
resolution  is  clarified  and  reorganized  to 
make  it  easier  to  read  and  understand. 

f.  Proposed  Changes  to  the  Membership 
Application  Procedures  in  the  Rule 
1010  Series 

The  Rule  1010  Series  sets  forth 
procedures  for  processing  membership 
applications.  The  Rule  1010  Series  is 
revised  to  reflect  the  recommendations 
of  the  Implementation  Plan  and  to 
comply  with  Undertakings  4  and  5.  The 
Implementation  Plan  recommended  that 
the  NASD  strive  to  bring  about  greater 
national  uniformity  and  coordination  in 
the  membership  appUcation  process  and 
lighten  the  National  Business  Conduct 
Committee's  workload  in  order  to  allow 
the  Natioiul  Business  (Conduct 
Committee  to  assist  in  providing  such 
uniformity.  Undertaking  4  requires  the 
NASD  to  "provide  for  the  autonomy  and 
independence  of  the  regulatory  staff 
*  *  *  such  that  the  staff,  subjed  only  to 
the  supervision  of  the  Board  of 
Ciovemors  of  the  NASD  and  the  Board 
ofDiredorsofNASDR*  *  *  has  sole 
discretion  to  handle  the  approval  of 
applications  for  mmnhership." 
Undertaking  4  also  requires  that  the 
Distrid  Business  Condud  Committees 
no  longer  be  involved  in  reviewing  or 
approving  membership  applications. 
Undertal^ig  5  requires  that  the 
Association  "promulgate  and  apply  on  a 
consistent  bads  uniform  standuds  for 
regulatory  and  other  access  issues,  such 
as  admissicm  to  the  NASD  as  a  member 
firm,  and  conditions  to  becoming  a 
market  maker,  and  institute  safeguards 
to  ensure  fair  and  evenhanded  access  to 
all  services  and  facilities  of  the  NASD." 


(i)  Clonvnt  i?uies 

Under  the  current  Rule  1010  Series,  a 
prospective  member  files  a  membership 
applicatitm  with  the  distrid  office  in  the 
distrid  in  wdiich  it  intends  to  have  ita 
prindpal  place  of  business.  A 
Subcommittee  is  designated  by  the 
Distrid  (^onmittee  to  render  a 
determination  on  the  q>plicatian. 
Current  Rule  1011  specifies  a  shot  list 
of  documenta  and  information  to  be 
provided  with  the  application  and 
generally  permita  th(9  distrid  office  to 
request  any  other  relevant  information 
or  documenta.  If  the  applicant  fails  to 
respond  to  a  request  for  information  by 
the  distrid  office  or  responds  to  such  a 
request  in  a  materially  inadequate 
manner,  the  Rule  pnnrides  that  the 
application  terminates,  imless  the 
Subcommittee  determines  otherwise. 

Before  an  applicant  is  admitted  to 
membership,  current  Rule  1011  requires 
that  the  applicant  partidpate  in  a  pre- 
membership  interview,  llie  Assodatian 
has  one  year  from  the  date  of 
application  to  complete  the  pre- 
membership  interview  process.  During 
the  pre-membership  interview,  there  is 
a  review  of  the  applicant's:  (1)  Business 
plan;  (2)  capital  arrangementa;  (3) 
proposed  record  keeping  system;  (4) 
proposed  internal  procedures;  (5) 
familiarity  with  Rules  of  the  Association 
and  federal  securities  laws;  and  (6) 
capabihty  to  pn^ierly  conduct  the  type 
of  business  intended  in  view  of  (a)  The 
number,  e}q)eriaice,  and  qualificatioiu 
of  persons  to  be  associated  with  the 
applicant  at  the  time  of  ita  admission  to 
membership,  (b)  the  applicant's  planned 
fadlities,  (c)  arrangementa  with  banks 
and  dearings  corporations,  (d) 
supervisory  personnel,  methods,  and 
procedures,  and  (e)  other  fadors 
relevant  to  the  scope  and  operation  of 
the  applicant's  business.  The  applicant 
is  required  to  demonstrate  "the 
appropriateness  of  ita  admission  to 
memblBrship  in  the  Association  to 
conduct  the  type  of  business  intended 
in  the  manner  specified  in  its 
submission." 

Within  30  days  after  the  pre- 
membership  interview  or  the  receipt  of 
any  additional  documenta  requested, 
whichever  is  later,  the  Subcommittee 
notifies  the  applicant  whether  ita 
application  is  granted,  denied,  or 
granted  subjed  to  restricticms  on  ita 
business  activities.  If  restrictions  are 
imposed  at  this  stage  or  after  appeal  or 
nview  under  Rule  1012,  the  applicant 
must  execute  a  vmtten  agreement  to 
abide  by  any  restrictions  imposed  and  to 
obtain  the  Assodatian's  ^proval  before 
modifying  ita  business  activities  in  any 
way  inctmsistent  with  the  agreement. 
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Under  current  Rule  1012,  the 
applicant  may  request  that  the  full 
District  Committee  review  the 
Subcommittee's  determination.  The 
applicant  may  request  a  hearing  before 
a  separate  Hearing  Subcommittee  of  the 
District  Committee.  No  member  of  the 
Subcommittee  that  rendered  the  initial 
determination  on  the  application  may 
participate  in  the  determination  of  the 
District  Committee.  After  review,  the 
District  Committee  determines  whether 
the  application  should  be  granted, 
denied,  or  granted  subject  to 
restrictions. 

The  applicant  may  appeal  the  fiill 
District  Committee's  decision  to  the 
National  Business  Conduct  Committee, 
or  the  National  Business  Conduct 
Committee  on  its  own  motion  may  call 
the  decision  for  review.  The  applicant 
has  the  right  to  appear  before  the 
National  Business  Conduct  Committee 
and  may  supplement  the  record;  the 
National  Business  Conduct  Committee 
may  require  the  applicant  to  appear  and 
provide  additional  information.  Unless 
the  NASD  Board  calls  the  membership 
application  proceeding  for  discretionary 
review,  the  National  Business  Conduct 
Committee  notifies  the  applicant 
whether  its  application  is  granted, 
denied,  or  granted  sub)ect  to 
restrictions,  and  the  National  Business 
Conduct  Committee's  action  constitutes 
final  action  of  the  Association.  The 
applicant  may  apply  for  review  by  the 
CDmmission. 

A  Governor  of  the  NASD  Board  may 
call  a  determination  of  the  National 
Business  Conduct  Committee  on  a 
membership  application  for  review.  The 
NASD  Board  may  affirm,  modify,  or 
reverse  the  National  Business  Conduct 
Committee's  determination,  and  the 
Board's  determination  constitutes  final 
action  of  the  Association.  The  applicant 
may  apply  for  review  by  the 
Commission. 

Under  current  Rule  1013.  a  member 
may  request  that  the  Association  remove 
or  modify  any  restrictions  imposed  on 
its  business  activities  as  a  result  of  the 
membership  admission  process.  The 
request  must  be  filed  in  writing  and 
reviewed  by  a  Subcommittee  of  the 
District  Committee  of  the  district  in 
which  the  member  currently  has  its 
principal  place  of  business.  The  member 
must  demonstrate  that  such  action  is 
appropriate  in  light  of  the  criteria  in 
current  Rule  1013.  The  Subcommittee 
considers  the  circumstances  that  gave 
rise  to  the  imposition  of  the  restrictions, 
the  operations  of  the  member  since  the 
imposition  of  the  restrictions,  and  any 
new  evidence  submitted  in  coimection 
with  the  request.  The  District 
Committee,  the  National  Business 


Conduct  Committee,  and  the  NASD 
Board  may  review  a  modification  of 
restrictions  approved  by  the 
Subcommittee  pursuant  to  the 
procedures  for  reviewing  a  membership 
application  under  current  Rule  1012.  If 
the  Subcoomuttee  denies  a  request  to 
remove  or  modify  restrictions,  the 
member  may  file  a  request  for  review 
with  the  District  Committee.  The 
District  Committee's  determination  is 
subject  to  appeal  or  review  pursuant  to 
current  Rule  1012. 

Under  current  Rule  1014,  if  the 
ownership  or  control  of  a  member 
changes,  ihe  Association  may  condition 
continuance  in  membership  on  prompt 
compliance  with  the  pre-membership 
procediues  contained  in  current  Rules 
1011  through  1015. 

Under  current  Rule  1015,  a  member 
must  notify  the  Association  of  certain 
mergers,  acquisitions,  or  other  changes 
in  equity  ownership  or  partaership 
capital  within  10  business  days  after  the 
event 

(ii)  Proposed  New  Rules 

The  proposed  rule  change 
substantially  alters  ciurent  membership 
procedures.  First,  consistent  with 
Undertaking  4,  the  proposed  rule 
change  shifts  the  authority  to  render  an 
initial  decision  on  a  membership 
application  from  the  District 
Committees  to  the  Department  of 
Member  Regulation  ("Department")  of 
NASD  Regulation.  Second,  consistent 
with  Undertaking  5,  the  proposed  rule 
change  sets  forth  in  greater  detail  the 
information  that  must  be  submitted  with 
a  membership  application,  sets  forth 
more  detailed  and  objective  standards 
for  rendering  a  decision  on  a 
membership  application,  and  requires 
that  any  restrictions  placed  on  an 
Applicant's  business  activities  be 
specifically  related  to  a  particular 
standard  and  that  the  rationale  for  such 
restrictions  be  clearly  articulated.  Third, 
the  proposed  rule  change  sets  forth 
additional  details  about  membership 
application  procedures  and  generally 
I»ovides  more  procedural  rights  to 
Applicants,  including  time  limits  by 
which  the  Department,  and  if 
applicable,  this  National  Business 
Conduct  Committee,  the  NASD 
Regulation  Board,  and  the  NASD  Board 
must  issue  a  decision.  Finally,  various 
other  time  limits  are  imposed 
throughout  the  admission  process  to 
ensure  that  applications  are  acted  on 
promptly.  These  changes  will  help  bring 
about  greater  national  uniformity  and 
coordination  in  the  membership 
application  process  and  more  even- 
handed  access  to  the  &cilities  of  the 
NASD. 


Proposed  Riile  1011  sets  forth 
definitions  for  the  proposed  Rule  1010 
Series.  The  terms  "Applicant." 
"Associated  Person."  "Department." 
"Director."  "district."  "district  office." 
"Governor,"  "Interested  Association 
Staff,"  "sales  practice  violations."  and 
"Subcommittee"  are  defined. 

Proposed  Rule  1012  sets  forth  general 
procedural  provisions  for  service  of 
notices  and  decisions  by  the  Association 
and  filings  by  an  Applicant, 
prohibitions  on  ex  piuie 
communications  with  Applicants  or 
Interested  Association  staff,  recusals  or 
disqualifications  of  NASD  and  NASD 
Regulation  Board  members  and  National 
Business  Conduct  Committee  members, 
computations  of  time,  and  recording  of 
events  in  the  Association's  membership 
application  docket. 

Proposed  Rule  1013  sets  forth 
procedures  for  filing  a  membership 
application  and  conducting  a 
membership  interview.^  Applicants 
must  file  membership  applications  with 
the  Membership  Etepartment,'*"  which 
«vill  transmit  the  application  for 
processing  to  Department  staff  at  the 
district  office  in  the  district  in  which 
the  Applicant  has  or  intends  to  have  its 
principal  place  of  business.  Proposed 
Rule  1013(a)  sets  forth  a  detailed  list  of 
items  that  must  be  submitted  with  a 
membership  application.  Newly 
specified  items  include  a  more  detailed 
business  plan:  evidence  of  aU  required 
registrations  and  licenses  and  copies  of 
the  most  recent  Forms  U— 4  and  U-5  for 
each  Associated  Person:  documentation 
of  disciplinary  history  and  cmtain 
regulatory,  civil,  and  criminal  actions, 
arbitrations,  and  customer  complaints 
for  the  Applicant  and  its  Associated 
Persons:  a  written  acknowledgment  that 
heightened  supervisory  procedures  may 
be  required  for  certain  Associated 
Persons;  copies  of  proposed  or  final 
contracts  with  banks,  clearing  entities, 
and  service  bureaus;  a  description  of  the 
nature  and  source  of  Applicant's  capital; 
a  description  of  financial  controls;  a 
more  detailed  description  of  the 
Applicant's  supervisory  sjrstem  and 


*Tbe  AnoriiHon  propoM*  to  diacontinua  th* 
UM  of  the  tenn  "pre-membanhip  interview"  and 
inataad  um  the  tenn  "membanhip  interview." 
Under  the  proposed  rule  change,  intarviaws  are 
required  before  an  Applicant  may  become  a 
member  and  may  be  taquired  after  an  Applicuit 
become*  a  member  in  order  to  remove  or  modify 
a  raatriction  under  propoeed  Rule  1018  or  to  review 
a  change  in  o%*nenhip  or  operation*  under 
propoeed  Rule  1019.  Thus,  interviawa  wrill  occur 
before  and  may  occur  after  admittance  to 
mamberahip. 

•The  Mamberahip  Dapaitmant  U  kxatad  in  the 
Aaaodation's  Rockvilla  officaa  and  parform*  certain 
•dminictrative  hinctlona  far  all  mamberahip 
appUcationa.  It  ia  diatinct  from  tha  Department  of 
Mamhar  RagiiUrton 


personnel;  a  description  of  the  proposed 
recordkeeping  system;  and  a  copy  of  the 
Applicant's  written  training  plan. 

nopoeed  Rule  1013  adds  a  new 
provisioD  requiring  the  Department  to 
determine  if  the  application  is  complete 
within  30  days  after  receipt  of  the 
application.  If  the  application  is  not 
complete,  the  Department  may  request 
additional  information  and  documents, 
and  may  continue  to  make  such  requests 
at  any  time  during  the  membership 
application  process.  Unless  the 
Applicant  and  the  Department  agree 
otherwise,  additional  documents  or 
information  must  be  provided  within  60 
days  after  the  initial  request  and  30  days 
alter  any  subsequent  request.  Proposed 
Rule  1013(b)  provides  that  an 
application  for  membership  lapses  if  the 
Applicant  fails  to  respond  fully  to 
requests  for  infcHmation  or  Csiis  to 
appear  at  a  membership  interview, 
absent  a  showing  of  good  cause  by  the 
Applicant. 

Proposed  Rule  1013(c)  describes  the 
membership  interview  process.  The 
Department  must  conduct  a 
membership  interview  before  it  issues  a 
decision  on  an  application  for 
admission.  The  Applicant  is  notified  of 
the  interview  by  fecsimile  or 
commercial  courier  at  least  seven  days 
before  the  interview.  Unless  the 
Department  directs  otherwise  for  good 
cause  shown,  a  membership  interview 
must  be  scheduled  to  occur  within  90 
days  after  receipt  of  the  application  or 
within  60  days  after  the  receipt  of  all 
requested  documents  and  information., 
wdiichever  is  later.  During  the 
membership  interview,  the  Department 
reviews  the  standards  for  admission 
with  the  Applictmt's  representatives  and 
informs  them  of  any  preliminary 
determinations  as  to  whether  the 
Applicant  meets  such  standards.  If  the 
Department  intends  to  rriy  on 
information  not  submitted  by  the 
Applicant,  such  information  is  provided 
to  me  Applicant 

Proposed  Rule  1014  provides  that 
after  considering  the  application, 
membership  interview,  other 
information  and  documents,  the  public 
interest,  and  the  protection  of  investors, 
the  Department  must  detennine  whether 
the  Applicant  meets  the  specified 
standards.  For  standards  relating  to 
capital,  supervision,  and  capkbmty  of 
complying  with  applicable  law.  the 
proposed  rule  duu^  sets  forth  specific 
criteria  that  the  Department  may 
consider  in  detenoining  whether  the 
Applicant  meets  the  standard.  Other 
standards  address  the  completeness  and 
accuracy  of  the  application  and 
supporting  documents;  possessirai  of  all 
required  licenses  and  registrations: 


establishment  of  necessary  relationship 
with  banks,  clearing  corporations,  and 
service  bureaus;  plans  to  obtain 
necessary  bdlities;  financial  controls; 
compliance,  supervisory,  operational, 
and  intranal  control  practices  and 
standards;  recordkeeping;  and  training. 
In  addition,  the  Assodaticm  must  not 
possess  any  information  indicating  that 
the  Applicant  may  drciuavent.  evade, 
or  otherwise  avoid  compliance  with  the 
federal  securities  laws  or  the  Rules  of 
the  Association,  and  the  application  and 
supporting  documents  must  otherwise 
be  consistent  with  the  federal  securities 
laws  and  the  Rules  of  the  Association. 

If  an  Applicant  meets  each  of  the 
standards,  the  Department  grants  the 
applicati(Hi  for  membership.  If  an 
Applicant  fails  in  whole  or  part  to  meet 
one  or  more  of  the  standards,  the 
Department  may  deny  the  application  or 
grant  it  subject  to  restrictions  designed 
to  address  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concerns  baaed  on  the  standards  in 
proDosed  Rule  1014. 

Under  the  proposed  rule  change,  if 
the  Department  grants  an  application, 
wdth  or  without  restriction,  tne 
Applicant's  approval  for  membership  is 
contingent  up<m  the  Applicant's 
submission  of  a  membership  agreement 
to  engage  only  in  the  business  set  forth 
in  its  business  plan  and  the  membership 
agreement;  abide  by  any  restriction 
specified  in  the  Department's  written 
decision;  obtain  the  Department's  prior 
approval  of  the  removal  or  modification 
of  such  restriction  under  proposed  Rule 
1018;  and  notify  and  obtain  uie 
Department's  approval  of  a  change  in 
ownership  or  control  or  a  material 
change  in  business  operations  undw 
proposed  Rule  1019.  llie  execution  of 
this  membership  agreement  does  not 
affect  the  Applicant's  right  to  request  a 
review  of  the  Department's  deasim 
under  proposed  Rule  1015. 

Under  nibparagr^h  (d)  of  Rule  1014, 
if  the  Department  denies  an  application, 
the  dedsicm  must  explain  the  reason  for 
the  dmial  and  reference  the  ^plicable 
standard  that  is  not  met  If  the 
Department  grants  the  application 
subject  to  restrictions,  the  dedsion  must 
explain  the  reason  for  each  restriction, 
referencing  the  applicable  standard  that 
is  not  met  and  identifying  the  specific 
financial,  operational,  supervisory, 
disciplinary,  investor  prtiection,  or 
other  regulatory  concern  that  the 
restriction  is  desigoad  to  address  and 
the  manner  in  wUch  the  restriction  is 
reasonably  designed  to  address  the 
concern. 

The  Department  must  issue  a  written 
decision  within  30  days  after  the 


conchuim  of  the  membership  interview 
or  alter  the  submission  of  additianal 
information  or  documents,  whidieyer  is 
later.  The  proposed  rule  change  also 
provides  a  new  remedy  if  the 
Department  fails  to  act  promptly  on  an 
applicaticm.  If  the  Deptxtment  fails  to 
issue  a  written  decision  within  180  days 
after  receipt  of  an  q;)plication.  at  such 
later  date  as  the  Department  and  the 
Applicant  agree,  the  Applicant  may 
request  that  the  NASD  Board  direct  the 
Department  to  issue  the  decision 
immediately  or  show  good  cause  for  an 
extension.  If  the  Department  shows 
good  cause,  the  180  day  time  limit  may 
be  extended  by  not  more  than  90  dajrs. 

Under  proposed  Rule  1015,  the 
Applicant  may  request  that  the  National 
Business  Conduct  Committee  review  the 
decision  of  the  Department  by  filing  a 
written  request  within  25  days  after 
service  of  the  Department's  decision.  As 
imder  current  Rtile  1012,  upon 
submission  of  the  membership 
agreement  an  Applicant  may  begin 
operating  subject  to  the  terms  of  such 
agreement  while  the  review  is 
pending.^' 

If  the  Applicant  requests  a  review,  the 
National  Business  Conduct  Committee 
appoints  a  Subcommittee  to  participate 
in  the  review.  The  Suboranmittee  is 
composed  of  two  or  more  members.  At 
least  ODB  member  must  be  a  current 
member  of  the  National  Business 
Conduct  Committee:  the  remaining 
membo'  or  members  may  be  current  or 
past  members  of  the  NASD  Regulation 
Board  or  past  membos  of  the  NASD 
Board.  The  Applicant  may  request  a 
hearing  before  the  Subcommittee,  or  the 
Subcommittee  may  direct  that  a  hearing 
be  held.  After  the  Subcommittee 
completes  its  review,  the  Subcommittee 
transmits  a  recommended  decision  in 
writing  to  the  National  Business 
Conduct  Committee  and  to  the  other 
Directors  of  the  NASD  Regulation  Board 
not  later  than  60  days  alter  the  date  of 
the  membership  hearing,  and  not  later 
than  seven  days  before  the  Naticmal 
Business  Conduct  Committee  meeting  at 
which  the  proceeding  will  be 
considered. 

After  considering  all  matters 
presMited  in  the  review  and  the 
Subcommittee's  recommended  dedsioo. 
the  National  Business  Conduct 
Committee  may  affirm,  modify,  or 
reverse  the  Department's  decision  or 
remand  the  proceeding  with 
instructions.  The  National  Business 


*■  TIm  Comniiaaka  nolaa  thai  only  an  AppUcanl 
'  Mbaan  approved,  but  aufafact  to  a  laatrictiaa. 
nqr  bagia  (^larating  *ub)acl  to  the  tann*  of  it* 
mamhaiahtp  agtaamant  while  tta  raviaw  is  peodini. 
An  AppUoHit  who  ha*  not  bean  diaapproved  may 
nol  bagin  oparadng. 
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Conduct  Committee  prepares  a 
proposed  written  decision  that  descrihes 
the  Department's  decision  and  rationale, 
descdbes  the  principal  issues  raised  in 
the  review,  summarizes  the  evidence  on 
each  issue,  and  states  the  National 
Business  Conduct  Committee's 
disposition  of  the  proceeding  and  the 
rationale  therefor,  referencing  the 
apphcable  standards  in  proposed  Rule 
1014.  A  Director  of  the  NASD 
Regulation  Board  or  a  Governor  of  the 
NASD  Board  may  call  the  National 
Business  Conduct  Committee's 
proposed  written  decision  for  review  in 
the  sequence  and  within  the  time  limits 
set  forth  in  proposed  Rule  1016.  as 
desdihed  below. 

If  the  National  Business  Conduct 
Committee's  proposed  written  decision 
is  not  called  for  review  by  either  Board, 
the  National  Business  Cciiduct 
Committee's  proposed  written  decision 
becomes  the  final  written  decision.  The 
Apphcant  is  notified  that  the  call  for 
review  period  has  expired  and  that  the 
Nationid  Business  Conduct  Committee 
is  required  to  serve  its  final  written 
decision  within  15  days.  If  the  National 
Business  Conduct  Committee  does  not 
serve  its  final  wmtten  decision  within  15 
days,  the  AppUcant  may  request  that  the 
NASD  Board  direct  the  National 
Business  Conduct  Committee  to  serve 
its  decision  immediately  or  show  good 
cause  for  an  extension  of  time.  If  the 
National  Business  Conduct  Committee 
shows  good  cause,  the  NASD  Board  may 
extend  the  15  day  limit  by  an  additional 
15  days. 

Proposed  Rule  1016  sets  forth 
procedures  for  the  NASD  Regulation 
Board  to  call  the  National  Business 
Conduct  Committee's  proposed  written 
decision  for  review  and  for  the  NASD 
Board  to  call  a  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  or  the  NASD 
Regulation  Board  for  review.  The  call 
for  review  process  begins  with  the 
mailing  of  the  Subconunittee's 
recommended  decision  to  the  National 
Business  Conduct  Committee  and  to  the 
other  Directors  at  least  seven  days  in 
advance  of  the  National  Biuiness 
Conduct  Committee  meeting  at  which 
the  National  Business  Conduct 
Committee  will  consider  and  act  upon 
the  recommended  decision.  The 
National  Business  Conduct  Committee 
then  holds  its  meeting  and  acts  on  the 
Subcommittee's  recommended  decision. 
Under  current  practices,  the  NASD 
Regulation  Bomd  meets  on  the  day  after 
the  National  Business  Conduct 
Committee  meeting.  At  this  Board 
meeting,  each  Director  receives  a 
summary  (not  the  fuU  Mrritten  text)  of 
the  National  Business  Conduct 


Committee's  proposed  decision, 
including  any  changes  the  National 
Business  Conduct  Committee  made  to 
the  Subcommittee's  recommended 
decision.  Based  upon  the 
Subcommittee's  recommended  decision 
(which  Directors  will  have  had  at  least 
seven  days  to  review)  and  the  summary 
of  the  National  Business  Conduct 
Committee's  proposed  decision,  any 
Director  may  call  the  National  Business 
Conduct  Conunittee's  proposed  decision 
for  review. 

After  the  Board  meeting,  Directors  get 
a  second  opportunity  to  call  a  proposed 
National  Business  Conduct  Committee 
decision  for  review  when  they  receive 
the  full  written  text  and  the  siuunary  of 
the  National  Business  Conduct 
Committee's  proposed  decision,  which 
incorporate  any  changes  from  the 
Subcommittee's  recommended  decision. 
A  Director  may  call  the  National 
Btisiness  Conduct  Committee's 
proposed  written  decision  for  review  by 
the  full  Board  not  later  than  seven  days 
after  the  date  on  which  the  Director 
receives  the  decision.  Thus,  in  most 
cases  a  Director  will  have  at  least  14 
days  to  consider  whether  to  call  a 
proceeding  for  review — seven  days 
before  the  Board  meeting  and  at  least 
seven  days  after  the  Board  meeting.  (The 
Board,  by  a  unanimous  vote,  may 
shorten  the  seven-day  period  following 
the  Board  meeting,  or  by  majority  vote, 
may  lengthen  the  seven-day  period 
following  the  Board  meeting.)  If  a 
Director  calls  the  National  Business 
Conduct  Committee's  proposed  Mrritten 
decision  for  review,  the  review  is 
conducted  at  the  next  Board  meeting. 
The  NASD  Regulation  Board  may 
affirm,  modify,  or  reverse  the  National 
Business  Conduct  Committee's 
proposed  written  decision  or  remand 
the  proceeding  with  instructions.  The 
NASD  Regulation  Board  prepares  a 
proposed  written  decision  that  describes 
the  Department's  decision  and  rationale, 
describes  the  principal  issues  raised  in 
the  review,  siunmarizes  the  evidence  on 
each  issue,  and  states  the  NASD 
Regulation  Board's  disposition  of  the 
proceeding  and  the  rationale  therefor, 
referencing  the  applicable  standards  in 
proposed  Rule  1014.  The  NASD 
Regulation  Board  transmits  its  proposed 
written  decision  to  the  Governors  of  the 
NASD  Board. 

If  a  Governor  does  not  call  the  NASD 
Regulation  Board's  proposed  written 
decision  for  review  writhin  the  time 
prescribed,  the  NASD  Regulation 
Board's  proposed  wmtten  decision 
becomes  the  final  written  decision.  The 
Applicant  is  notified  that  the  call  for 
review  period  has  expired  and  that  the 
NASD  Regulation  Board  is  required  to 


serve  its  final  written  decision  within  15 
days.  If  the  decision  is  not  served  within 
such  time,  the  Applicant  may  request 
that  the  NASD  Board  direct  the  NASD 
Regulation  Board  to  serve  its  final 
written  decision  immediately  or  show 
good  cause  for  an  extension  of  time.  If 
the  NASD  Regulation  Board  shows  good 
cause,  the  NASD  Board  may  extend  the 
IS  day  limit  by  an  additional  15  days. 

The  process  for  review  by  the  NASD 
operates  similarly  to  that  described 
above.  A  Governor  of  the  NASD  Board 
may  call  the  NASD  Regulation  Board's 
proposed  written  decision  for  review 
not  later  than  the  next  NASD  Board 
meeting  that  is  at  least  seven  days  after 
the  date  on  which  the  Governor  receives 
the  decision.  (The  Board,  by  a 
unanimous  vote,  may  shorten  the  seven- 
day  period,  or  by  majority  vote,  may 
lengthen  the  seven-day  period.)  If  a 
Governor  calls  the  NASD  Regulation 
Board's  proposed  written  decision  for 
review,  the  review  is  conducted  at  the 
following  Board  meeting.  The  NASD 
Board  may  affirm,  modify,  or  reverse  the 
NASD  Regulation  Board's  proposed 
written  decision  or  remand  the 
proceeding  with  instructions.  The 
NASD  Boud  prepares  a  final  written 
decision  that  describes  the  Department's 
decision  and  rationale,  describes  the 
principal  issues  raised  in  the  review, 
summarizes  the  evidence  on  each  issue, 
and  states  the  NASD  Board's  disposition 
of  the  proceeding  and  the  rationale 
therefor,  referencing  the  appUcable 
standards  in  proposed  Rule  1014.  The 
NASD  Board  must  serve  its  final  written 
decision  within  15  days  after  the 
meeting  at  which  it  conducted  its 
review. 

Alternatively,  if  a  Director  of  the 
NASD  Regulation  Board  does  not  call 
the  National  Business  Conduct 
Committee's  proposed  Mrritten  decision 
for  review  withbi  the  time  prescribed, 
the  NASD  Board  may  call  such  decision 
for  review.  Upon  the  expiration  of  the 
NASD  Regulation  Board's  call  for 
review  period,  the  National  Biisiness 
Conduct  Committee's  proposed  Mrritten 
decision  is  transmitted  to  the  Governors 
of  the  NASD  Board.  A  Governor  may 
call  the  National  Business  Conduct 
Committee's  proposed  written  decision 
for  review  not  later  than  the  next  Board 
meeting  that  is  at  least  seven  days  after 
the  Governor  receives  the  decision.  (The 
Boeid.  by  a  unanimous  vote,  may 
shorten  the  seven-day  poiod,  or  by 
majority  vote,  may  lengthen  the  seven- 
day  period.)  If  a  Governor  calls  the 
National  Business  Conduct  Committee's 
proposed  Mrritten  decision  for  review, 
the  review  is  conducted  at  the  folloMring 
NASD  Board  meeting.  The  NASD  Board 
may  aMnn,  modify,  or  reverse  the 


National  Business  Conduct  Committee's 
proposed  Mrritten  decision  or  remand 
the  proceeding  Mrith  instructions.  The 
NASD  must  serve  its  final  Mrritten 
decision  vrithin  15  days  after  the 
meeting  at  Mrliich  it  conducted  its 
rqpriew.  The  final  Mrritten  decision 
contains  the  same  elements  described  in 
the  preceding  paragraph. 

Under  proposed  Rule  1017,  as  under 
current  Rule  1012(h),  a  decision  by  the 
National  Business  Qsnduct  Committee, 
NASD  Regulation  Board,  or  the  NASD 
Board  that  constitutes  final  action  of  the 
Association  may  be  appealed  to  the 
Commission. 

Under  proposed  Rule  1018,  a  member 
'may  submit  an  application  to  remove  or 
modify  a  restriction  on  its  business 
activities  by  submitting  a  Mrritten 
application  to  the  Deputment  at  the 
district  office  in  the  district  in  which 
the  member's  principal  place  of 
business  is  located.  The  application 
must  present  facts  showing  that  the 
circumstances  that  gave  rim  to  the 
restriction  have  dumged  and  state  Mrith 
specificity  why  the  restriction  should  be 
modified  or  removed  in  Ught  of  the 
membership  appUcation  standards  in 
proposed  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction.  The  Department  has  30  days 
to  determine  whether  an  application  is 
complete  and,  if  not,  the  Department 
may  request  that  the  Applicant  submit 
additional  information  or  documents. 
The  Department  also  may  request  that 
the  Applicant  participate  in  a 
membOTship  interview.  The  Department 
issues  its  Mrritten  decision  after 
Considering  whether  maintenance  of  the 
restriction  is  appropriate  in  light  of  the 
standards  set  fcuth  in  proposed  Rule 
1014,  the  circumstances  that  gave  rise  to 
the  imposition  of  the  restrictions,  the 
Applicant's  operations  since  the 
restrictions  Mrere  imposed,  any  change 
in  ownership  or  control  or  supervisors 
and  principals,  and  any  new  evidence 
submitted  in  connection  Mrith  the 
application.  (Proposed  Rule  1018(b)(1).) 
llie  Applicant  nuy  file  a  written  request 
for  review  of  the  Department's  decision 
by  the  National  Business  Conduct 
Committee.  The  procedures  set  forth  in 
proposed  Rides  1015  and  1016  apply  to 
sucn  a  request.  In  addition,  a  new 
provision  is  added  requiring  the 
Department  of  Member  Regulation  to 
modify  or  remove  restrictions  on  its 
OMm  initiative  if  that  Department 
determines  that  such  action  is 
appropriate  in  light  of  the  circumstances 
described  above. 

Current  Rule  1015  reqiiires  a  member 
to  notify  the  Association  of  certain 
changes  in  OMmership  and  control 
withhi'  10  days  after  the  event.  In 


contrast,  proposed  Rule  1019  requires 
members  to  notify  the  Assodaticm  at 
least  30  days  prior  to  the  occunenoe  of 
certain  dumges  in  OMmerahip,  control, 
or  operations  and  obtain  approval  of 
such  changes  prior  to  their 
efiectiveness.  The  changes  specified  in 
proposed  Rule  1019  indude  a  merger 
Mrith  or  acquisititm  of  another  monber, 
an  aoquisition  of  substantially  aU  assets 
of  the  member,  a  change  in  the  equity 
OMmership  or  partnership  capital  of  a 
member  that  results  in  one  perscm  or 
entity  controlling  25  percent  or  more  of 
the  equity  or  partnership  capital,  and  a 
material  diange  in  a  member's  business 
operations.  The  Department  must 
review  such  a  change  before  it  takes 
effect  and  may  maintain  existing 
restrictions  on  the  member's  business 
activities  and  place  new  interim 
restrictions  on  the  member  based  on  the 
standards  in  proposed  Ride  1014, 
pending  final  Department  action.  The 
Department  may  condition  continued 
membership  on  the  submission  of 
information  and  the  partidpation  in  a 
membership  interview  pursuant  to 
proposed  Rule  1013  and  on  prompt 
compliance  Mrith  the  standards  and 
requirements  in  proposed  Rule  1014.  in 
which  case  all  procedural  protections 
under  the  proposed  Rule  1010  Series 
apply,  induding  the  time  limits 
imposed  on  the  issuance  of  a  decision. 
As  discussed  above,  the  Assodation 
proposes  that  the  proposed  Rule  1010 
Series  become  effective  30  days  after 
approval  by  the  Commission. 

g.  Proposed  Changes  to  the  Rule  8000 
Series 

The  Assodation  proposes  to  amend 
the  Rule  8000  Series  to  reflect  proposed 
rule  changes  to  the  Rule  9000  Series  and 
to  clarify  and  reorganize  certain 
provisions  in  order  to  make  them  easier 
to  read  and  understand. 

Rule  8110,  Mdiich  requires  members  to 
keep  certain  NASD  corporate 
documents,  rules,  and  interpretations  in 
their  branch  offices,  is  revised  to  require 
members  to  keep  a  current  copy  of  the 
NASD  Manual  in  their  main  and  branch 
offices.  The  NASD  Manual  %viU  contain 
the  corporate  documents  for  the  NASD, 
NASD  Regulation,  and  Nasdaq  as  well 
as  the  Rules  of  the  Association  and 
interpretations. 

Current  Rules  8120, 8130,  and  8140 
concern  the  initiation  of  disdplinary 
proceedings.  Current  Rule  8120  allows 
any  person  who  believes  he  or  she  has 
been  aggrieved  by  any  act  of  any 
member  or  assodated  poson  to  institute 
a  formal  disdplinary  proceeding.  In 
view  of  the  enhancements  to  the 
disdplinary  process  being  proposed 
(induding  the  diange  to  staCf-initiated 


disdplinary  i»oceedingi). 
enhancements  to  the  aroitratian  pnxxss, 
and  the  institutian  of  an  enwnded  and 
independent  NASD  internal  review 
function  (induding  an  Ombudsman 
Office),  the  Association  believes  it  is  no 
longer  necessary  to  give  "aggrieved 
persons"  the  ri^  to  invoke  Assodation 
processes  to  ini^tute  fonnal 
disdplinary  actions.  The  Assodation 
also  believes  that  the  availabiUty  of  sudi 
a  procedure  to  "aggrieved  persons,"   - 
Mrho  may  indude  members  and 
associated  persons  seeking  to  advance 
competitive  or  pecuniary  interests,  as 
Mrell  as  to  members  of  the  public,  could 
permit  such  persons  to  encumber  the 
Association's  disdplinary  process.  Tliis 
would  be  inconsistent  Mrith  the 
fundamental  purpose  of  the 
Association's  disciplinary  procedures, 
which  are  designed  to  provide  a 
mechanism  for  the  protection  of 
investors  genorally  and  the  prtnnotion  of 
the  public  interest,  rather  than  a  means 
to  redress  individual  private  grievances. 
In  this  connectimi,  the  Assodation 
notes  that  no  other  self-regulatoiy 
organization  has  a  similar  provision  in 
its  rules. 

For  these  reasons,  the  Association 
proposes  to  rescind  current  Rule  8120. 
While  the  Assodation  believes  this  Rule 
is  no  longer  necessary  or  appropriate, 
the  Assodation  also  acknowledges  its 
responsibiUty  as  a  aelf-r^ulatory 
organizaticm  to  give  due  consideration 
to  complaints  by  members,  assodated 
I>er8ons,  or  members  of  the  public  who 
bring  forth  information  suggesting 
Mrrangdoing.  Under  these 
circumstances,  the  Assodation 
recognizes  its  duty  to  investigate  and  to 
determine  whether  its  disdplinary 
process  should  be  invoked.  For  this 
reason,  the  Association  proposes  to  add 
to  the  Delegation  Plan  a  provision 
requiring  NASD  Regulation  to  establish 
internal  procedures  for  considering 
complaints  by  members,  assodated 
persons,  and  members  of  the  pubUc  Mrho 
request  an  investigation  or  disdplinary 
action  by  the  Assodation.  *^  The 
procedures  established  Mrould  involve 
regular  oversight  by  NASD  Internal 
Review. 

Tlie  Assodation  also  proposes  to 
delete  current  Rule  8130,  which 
authorizes  District  Business  Conduct 
Committees  to  file  complaints,  to 
comply  Mrith  Undertaking  4.  The 
Association  proposes  to  delete  current 
Rule  8140,  whidi  authorizes  the  NASD 
Board  to  file  a  complaint,  because 


«  NASD  Ragnlatkw  cunwitly  lag*,  mcki,  and 
invMdgatM  «11  cuatofnar  coBapluitts  through  tha 
AModatiaii'*  long-aunding  ciutamcr  oompUint 
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procedures  for  the  NASD  Board  and  the 
NASD  Regulation  Board  to  initiate  a 
complaint  are  included  in  proposed 
Rule  9211. 

The  Association  proposes  a  new  Rule 
8120  to  cluify  that  the  terms  used  in  the 
proposed  Rule  8000  Series  have  the 
meaning  defined  in  the  proposed  Rule 
0120  Soies,  except  the  term 
"Ad}udicator."  which  has  the  meaning 
defined  in  the  proposed  Rule  9120 
Swies  as  described  below. 

Proposed  Rule  8210  combines  current 
Rule  8210.  wdiich  provides  for  reports 
and  inspections  of  books,  records,  and 
accounts  fw  the  purpose  of  investigating 
or  hearing  a  complaint,  and  currmt  Rule 
9132,  which  requires  members  to 
provide  reports  and  permit 
examinations  of  books  and  records  for 
the  purpose  of  an  investigation  or  a  Rule 
9000  Series  proceeding.^  Proposed  Rule 
8210  also  clarifies  that  the  Assotdation 
may  reqiiire  a  member,  a  person 
associated  with  a  member,  or  a  person 
still  subject  to  the  Association's 
jurisdiction  to  testify  under  oath  or 
affirmation  if  requested.  In  addition, 
proposed  Rule  8210  divides  the 
concepts  in  Rule  8210  into  shorter 
sentences  and  more  paragraphs  in  order 
to  make  the  Rule^easier  to  read  and 
undnstand. 

The  Association  proposes  significant 
changes  to  current  Rule  8220,  which 
authorizes  the  suspension  of  a  member 
for  Eailiue  to  furnish  the  Association 
with  duly  requested  information  or  for 
{ailure  to  keep  a  membership 
application  and  supporting  documents 
current.  The  proposed  changes  retain 
the  summary  suspension  power  the 
Association  requires,  but  provide 
members  with  enhanced  procedural 
protections  in  connection  with  the 
sunwnsion  process. 

Irie  proposed  Rule  8220  Series 
applies  to  members  and  persons 
associated  with  members.  Under  the 
proposed  revisions  to  Rule  8221,  the 
National  Business  Conduct  Committee, 
rather  than  the  President  of  the 
Association,  must  provide  written 
notice  of  the  suspension  to  the  member 
or  associated  person.  The  notice 
specifies  the  information  that  must  be 
provided  or  the  action  that  must  be 
taken  and  states  that  the  failure  to  do  so 
within  20  days  after  service  of  the  notice 
constitutes  groimds  for  suspension.  The 
National  Business  Conduct  Committee 
must  serve  notice  of  the  suspension  via 
personal  service  or  commercial  courier. 

Proposed  Rule  8222  makes  explicit 
the  right  of  a  member  or  associated 


perscm  to  request  a  hearing  concerning 
the  notice  of  suspoision.  lliis  change 
conforms  the  proposed  Rule  with  the 
Act  and  proposed  Article  Vn,  Section  2 
of  the  NASD  By-Laws,  which  authorize 
such  a  suspension  after  notice  and 
opportunity  for  a  hearing  is  provided.  If 
a  member  or  associated  person  wants  a 
hearing  on  the  suspension,  the  member 
or  associated  perscm  must  request  a 
hearing  within  five  days  after  service  of 
the  notice  of  suspension  under  Rule 
8221.  Any  requested  hearing  is 
schediiled  on  an  expedited  basis  (within 
20  days  after  service  of  the  Rule  8221 
notice)  and  is  held  before  a 
subcommittee  of  the  National  Business 
Conduct  Committee.  At  least  seven  days 
befrae  the  schedxiled  hearing,  the 
member  or  associated  person  receives 
written  notice  (via  conunercial  courier 
or  facsimile)  of  the  date  and  time  of  the 
hearing  and  is  provided  with  copies  of 
all  documents  the  National  Business 
Conduct  Committee  considered  in 
determining  to  issue  the  proposed  Rule 
8221  notice. 

The  appropriate  NASD  Regulation 
department  or  office  **  and  the  member 
or  associated  person  may  be  represented 
by  counsel  at  the  hearing.  Copies  of 
proposed  hearing  exhibits  and  witness 
Usts  must  be  exchanged  and  provided  to 
the  subcommittee  at  least  four  days 
before  the  hearing.  Witnesses  subject  to 
the  jurisdiction  of  the  Association  must 
testify  imder  oath  or  affirmation.  The 
hearing  is  recorded  by  a  court  reporter, 
and  a  transcript  is  prepared. 

Proposed  Rule  8223  reqiiires  the 
subcommittee  to  prepare  a  proposed 
written  decision.  If  the  subcommittee 
decides  to  impose  a  suspension,  then 
the  decision  must  state  the  groimds  for 
the  suspension  and  the  conditions  for 
terminating  the  suspension.  The 
subcommittee's  proposed  written 
decision  mxist  be  presented  to  the  NASD 
Board.  A  Governor  may  call  a 
suspension  proceeding  for  review 
witliin  ten  days  of  receipt  of  the 
subcommittee's  proposed  woitten 
decision,  unless  the  Board  votes  to 
extend  or  shorten  this  call  for  review 
period.  If  no  Governor  calls  the 
proposed  decision  for  review  within  the 
prescribed  time,  the  subcommittee's 
decision  becomes  final  and  is  served  on 
the  member  or  associated  person.  If. 
however,  a  Governor  calls  the 
suspension  proceeding  for  review,  the 


NASD  Board  must  omsider  the  matter 
not  later  than  its  next  meeting  and. 
within  seven  days  of  that  meeting,  serve 
a  final  written  decision  on  the  member 
or  associated  person.  Any  decision  to 
impose  a  suspension  must  state  the 
groimds  for  the  suspension  and  the     * 
conditions  for  terminating  it  A 
suspension,  if  imposed,  becomes  final 
upon  service  of  the  decision. 

Proposed  Rule  8224  requires  the 
Association  to  provide  to  the  NASD 
membership  notice  of  any  siispension 
imposed  pursuant  to  Rule  8223,  and 
proposed  Rule  8226  reqtiires  that  the 
Association  also  serve  a  copy  of  a  notice 
or  decision  served  on  a  person 
associated  with  a  member  on  such 
member. 

Proposed  Rule  8225  adds  a  new 
provision  for  termination  of  the 
suspension.  Upon  request  by  the 
suspended  member  or  associated 
person,  the  head  of  the  appropriate 
NASD  Regulation  departinent  or  office 
may  terminate  a  suspension  if  the 
member  or  associated  person  has  fiilly 
complied  with  a  notice  or  decision 
issued  under  the  Rule  8220  Series.  If  the 
head  of  the  appropriate  department  or 
office  denies  the  request,  the  proposed 
Rule  provides  the  member  or  associated 
person  with  the  right  to  apply  to  the 
National  Business  Conduct  Coiamittee 
for  relief  from  the  suspension  on  the 
ground  of  full  compliance  with  the 
notice  issued  under  proposed  Ride  8221 
or  the  conditions  specified  in  a  decision 
issued  under  proposed  Rule  8223. 

Finally,  proposed  Rule  8227  clarifies 
that  any  action  taken  under  the  Rule 
8220  Series  does  not  foreclose  the 
Association  from  taking  action  against 
the  member  or  associated  person  under 
any  other  Rule. 

With  respect  to  the  Rule  8300  Series, 
the  NASD  proposes  to  amend  Rule 
8310.  whidi  provides  for  sanctions,  to 
conform  with  the  proposed  Rule  9000 
Series  and  to  make  Rule  8310  shorter, 
clearer,  and  easier  to  understand.  IM- 
8310-1,  which  addresses  the  effiact  of  a 
sus]}ension,  revocation,  or  bar,  is 
amended  to  add  clarity  and  readability 
to  the  interpretive  material.  No  change 
is  proposed  to  IM-8310-2.^  Rule  8320. 
which  sets  forth  requirements  for  the 
payment  of  fines,  other  monetary 
sanctions,  or  costs,  is  amended  to  divide 
the  provisions  of  the  Rule  into  shorter 
and  clearer  sentences  and  more 
numerous  paragraphs  for  clarity.  Rule 


8330.  which  addresses  the  assessment  of 
costs  in  Rule  9000  Series  proceedings,  is 
amended  to  conform  to  tlra  proposed 
Rule  9000  Series. 

h.  Proposed  Changes  to  Disciplinary 
Proceedings  in  the  Rule  9000  Series 

(i)Suminaiy 

In  the  current  and  proposed  Rule 
9000  Series,  the  Rule  9100  Series  sets 
forth  rules  of  general  appUcabiUty  to 
disciplinary  proceedings  and  other 
proceedings  brought  against  a  member 
or  a  person  associated  vtrith  a  member. 
The  Rule  9200  Series  sets  forth  the 
specific  procedures  for  disciplinary 

!>roceeding8.  including  setdements, 
etters  of  acceptance,  waiver,  and 
consent  ("AWCs")  and  minor  rule  plan 
violation  letters  ("MRVs"),  and  the  Rule 
9300  Series  sets  forth  the  appeal  or 
review  of  a  disciplinary  proceeding. 

The  RiUe  9100  Series  now  contams 
seven  rules,  the  three  most  important  of 
which  set  forth  a  series  of  defined  terms 
and  provide  for  disqualification  of  an 
adjudicator  in  case  of  conflict  of 
intraest.  and  the  service  of  complaints, 
decisions  and  notices.^  In  contrast,  the 
proposed  Rule  9100  Series  contains  20 
proposed  Rules,  setting  forth  a  variety  of 
important  procedural  improvements, 
including  a  series  of  rules  regarding 
service  and  notice  of  various  papers  and 
filing  requirements  (the  proposed  Rule 
9130  Series),  rules  relating  to  the 
appearance  of  counsel,  or  other  person 
authorized  to  act  in  a  representative 
capacity  (Proposed  Rules  9141,  9142, 
9150),  a  detailed  rule  provision 
prohibiting  ex  parte  communications 
generally  (Proposed  Rule  9143)  and  a 
related  provision  regarding  separation  of 
functions  (Proposed  Rule  9144),  a 
proposed  Rule  providing  for  a  motions 
practice  (PropcMed  Rule  9146),  a 
provision  for  disqualification  of  an 
Adjudicator  (Proposed  Rule  9160),^^  and 


oPropoMd  Ruk  8210  alio  raflacu  a  propoMd 
nil*  '•>""g»  to  pcovida  far  elactzonic  lubmiMioD*. 
which  i*M  •ufainittad  to  the  Commiuion  in  rule 
fiUng  NASD-ae-M. 


^Tba  appropriata  daparimant  or  offica  of  NASO 
Ragulation  1*  tha  dapaiteiant  or  offica  that  Uauad 
tha  raqueat  for  inforination,  raports,  matarial.  data, 
or  taatimony  that  tha  maoiber  or  aaaociatad  parson 
ftilad  to  provida,  or  in  tha  caaa  of  a  mambar  that 
failad  to  kaap  its  mambarship  application  or 
supportiiig  documants  currant,  tha  Departmant  of 
Mambar  Ragulation. 


«  NASD  Ragulation  has  pending  at  tha 
Coounission  a  rule  proposal  to  amend  IM-8310-2 
that  Mm  publiahed  for  commant  by  the  Commission 
in  Sacuritiaa  Rxrhanga  Act  RaL  No.  38380  (March 
10, 1907),  62  FR 12880  (March  18. 1907).  ThU  rule 
l|Ung  doaa  not  propoae  further  changea  to  IM-8310- 
2. 


**Tha  seven  rules  arr.  Rule  0110,  antitlad 
"Application  and  Purpoaa  of  Code";  Rule  9111. 
entitled  "CommunictUons  Ralating  to  Grievancas": 
Rule  9120,  entitled  "Definitions":  Rule  9131. 
entitled  "Grounds  of  Diaqoalification  to  Partidpata 
in  Proceedings":  Rule  9132,  entitied  "Reports  and 
Examination  of  Books  and  Records":  Rule  9133. 
entitled  "Rulings  on  Procedural  Matters';  and.  Rule 
9134,  entitied  "Service  of  Complaints,  Decisions 
and  Other  Notices." 

"The  term  "Adjudicator"  meant:  (1)  A  body, 
board,  committee,  other  group,  ot  natural  person 
that  preaidea  over  a  proceeding  and  renders  a 
decision;  (2)  a  body,  board,  committae.  other  group, 
or  natural  paraon  that  preaidas  over  a  proceeding 
and  render*  a  recoaimaBdad  or  ptopoaed  dedaioa 
¥rfaich  is  acted  upon  by  an  Adfudicator  deacribed 
in  (Ih  or,  (3)  a  natural  penon  who  servaa  on  a  body, 
board,  oommittae,  or  other  group  deacribed  in  (1) 
or  (2).  The  term  Indndea  a  Sahonmmittae  as 
defined  in  paragraph  (a),  an  Extended  Proceeding 
Committee  as  defined  in  paragraph  (k).  and  a 
Statutory  Diaqualificatiao  Committee  as  defined  in 
pan^aph  (y).  tPropoaed  Rule  9120(a).) 


a  provision  prohibiting  interiocutoiy 
review  (Proposed  Rule  9148).^  The 
mofe  significant  proposed  ^iles  in  the 
Rule  9100  Series  are  discussed  in 
graato'  detail  below. 

The  Rule  9200  Series  now  contains  13 
rules,  the  most  impoctant  of  which 
provide  for.  the  issuanoB  of  a  complaint 
by  a  District  Committee,  the  Market 
Regulation  Committee,  or  the  NASD 
Board  of  Governors  at  the  National 
Business  Conduct  Committee;  the  use  of 
AWCs  or  MRVs  to  resolve  certain 
disciplinary  matters  prior  to  issuing  a 
complaint;  summary  complaint 
procedures:  hearings:  the  consideration 
of  a  complaint  by  a  Hearing  Panel 
comprised  of  persons  fiom  a  District 
Conunittee  in  the  geographic  area  where 
the  relevant  office  of  the  Respondent  is 
located  (the  venue  provision),  the 
cximposition  of  Hearing  Panels; 
evidmce  and  procedure  in  a  committee 
hearing:  the  decision  of  a  committee: 
and  settlement  procedures.^ 

In  comparison,  the  proposed  Rule 
9200  Series  contains  30  proposed  Rules. 
The  roles  of  the  District  Committee  and 
Market  Regulation  Committee  are 
greaUy  reduced.  Neither  may  initiate  a 
complaint:  instead,  the  Department  of 
Enforcement  may  investigate  a  case  and 
file  a  complaint  to  initiate  a  disciplinary 
proceeding.  (Proposed  Rule  9211(a).) 
Hearing  Panels  or.  if  appUcahle. 


*Tbe  propoaed  Rulaa  of  general  appUcability  to 
all  proceedings  do  not  include  a  specific  provision 
mgarfiing  tha  attamey<liant  privilege  and  the 
work-product  privilege.  The  Association  has  an 
important  obligatian  to  detect  and  addreaa 
Ti(riati(ms  of  its  rules  and  tha  federal  securities  laws 
and  the  rnlea  and  regulations  thereunder,  and 
member  firm*  are  obligated  to  cooperate  in  stich 
efforts.  Tha  attamey<lient  privilege  and  tha  work- 
pit>duct  privilag*  are  recognised.  In  the  context  of 
the  obtigstion*  and  statutory  raspondbilitia*  of  a 
self-regulatory  organisation  ("SRO")  and  a 
member'*  agraanwnt  to  abide  by  the  rulea  of  the 
SRO,  bowavar,  tha  existence  of  such  privileges  does 
not  limit  the  obligation  of  a  member  to  comply  with 
dtttiaa  imposed  ty  the  SRO  or  shield  a  member 
from  such  obUgation*.  ISee,  «.g.,  latter  frtMn  Edward 
Kwalwassar,  &cacutive  Vice  Preaidant  Regulatory 
Group,  New  York  Stock  K««-ti«^  ("NYSE"),  to 
Robert  L  iOainberg.  Executive  Vice  Preaidant 
Of^ienheimar  S  Co.,  January  30, 1991,  ^>panding 
11  "Broad  Prindplaa"  diacuaaed  by  the  NYSE  and 
the  Securitiea  Industry  Association.) 

*Tha  rules  of  the  current  Rule  9200  Series  are: 
Rule  9211,  entitied  "Issuance  of  Complaints  by 
Committaes":  Rnie  9212.  entitled  "Form.  Content. 
Notice  and  Witbdnwal  of  Coaplaints";  Rule  9213. 
entitled  "Complaint*  Directed  by  the  Board  or  the 
National  Businea*  Conduct  Coomiittaa";  Rule  9214. 
entitied  "Complaint  Docket";  Rule  9215.  antiUed 
"Consolidation  of  Catiq>lainl*":  Rnla  9216  ,  entitied 
"Answer*  to  Caaq>lainU";  Rule  9217,  entitled 
"Acceptance,  Waiw  and  Consent,  Minor  Rule 
Violation*,  and  Summary  Complaint  ftocaduiaa": 
Rule  9221,  entitied  "Raqiiest  for  Hearing":  Role 
9222.  entitled  '^enue";  Rule  9223,  entitled 
"Haarii^  Panab";  Rule  9224.  entitled  'Tvidaooa 
and  Prooadura  hi  Committee  Hearings";  Rule  922S, 
entitied  "Dedaion  of  tiie  Committee";  and  Rnla 
9226,  entitled  "Settlement  Procedure." 


Extended  Hearing  Panels,*  sre  now 
selected  by  a  Chief  Hearing  Officer,  and 
are  oompoeed  of  a  Hearing  Officer,  a 
professional  NASD  Regulatioi  staff 
member,  and  two  Pandists,  both 
selected  from  the  securities  industry 
and  drawn  from  a  pool  of  persons 
including  those  who  curiflDtly  serve  on 
a  District  Committee  or  who  formerly 
served  on  a  disciplinary  hearing  panel, 
and  others  m^o  have  served  previously 
in  certain  aspects  of  the  disciplinary 
process,  including  former  monbers  of 
the  NASD  Regulation  Board,  the  NASD 
Board  and  the  Nasdaq  Board  of 
DirectOEB.  (Pn^>osed  Rules  9120(o). 
9120Q).  9120(n).  9120(q).  9213.  9231. 
and  9232.)  The  Hesring  Panel,  or.  if 
applicable,  the  Extended  Hearing  Panel, 
issues  the  "trial-level"  decision  in  a 
disciplinary  proceeding.  (Proposed  Rule 
9268.) 

A  number  of  procedural 
enhancements  are  proposed.  Prc^Msed 
Rule  9215(c)  provides  for  the  filing  of  a- 
motion  for  a  more  definite  statement  (in     * 
addition  to  proposed  Rule  9146. 
providing  for  the  filing  of  motions 
generally),  proposed  Rule  9221  allows  a 
Hearing  Officer  or  a  Hearing  Panel  to 
order  a  hearing  if  the  Adjudicator 
determines  a  hearing  is  necessary, 
notwithstanding  that  Respondents  have 
waived  their  ri^ts  to  a  hearing,  and 
proposed  Rules  9233  and  9234  set  forth 
detailed  disqualification  provisions. 

The  proposed  Rule  9240  Series  and 
proposed  Rule  9250  Series  set  forth 
requirements  for  Parties  to  participate  in 
pre-hearing  conferences,  and  exchange, 
before  a  hearing  on  the  merits, 
documentary  evidence,  a  list  of 
witnesses  and  expert  witnesses,  and  an 
outline  of  the  case  or  defense.  The  same 
proposed  rules  also  provide  that  a 
Complainant  must  provide  documents 
to  a  Respondent,  and  set  forth 
procedures  for  doing  so.  Sancticms  for 
not  complying  with  Rule  requiranents 
regarding  the  production  of  Documents, 
other  provisions  of  the  Rule  9200  Series, 
or  an  order  of  an  Adjudicator  in  the 
Rule  9200  Series,  are  set  f(»th  in 
proposed  Rule  9280. 

At  hearings,  imder  proposed  Rule 
9262.  a  witness  subject  to  the 
jurisdiction  of  the  Association  is 
required  to  testify  under  oath  or 


"The  Chief  Heering  OtBcar  appoinu  an 
Extended  Hearing  Panel  if  upon  consideration  of 
the  oaa^>lexity  of  the  isauaa  involved,  the  probaMa 
lem^  of  tha  heering.  or  other  fKtof*,  the  Chief 
Having  Officer  detanninaa  thtf  a  matter  shall  be  an 
Extended  Haarii«.  (Piopoaad  Rule  S120(i)  and 
propoaed  Rule  9120(h).)  naaignetinn  of  a  mattar  aa 
an  Extended  Hearing  providaa  tiie  Chief  Hearing 
Officer  tiie  ability  to  aetact.  among  otbar  potaotial 
Paneliat*,paraon*  who  ate  retired  and  may  have" 
both  time  and  relevant  axperienn  to  facing  to  an 
Extended  Hearii^.  (Propoiwd  Rule  9231(c).) 
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afBnnatioD.  Under  propoaed  Rule  9264, 
rales  are  set  forth  allowing  a  Party  to  file 
a  motion  for  munmary  disposition. 

In  the  post-hearing  time  frame,  under 
proposed  Rule  9266,  a  Hearing  Officer 
may  require  a  Party  to  file  proposed 
findings  of  fact,  conclusions  of  law,  and 
post-hearing  briefs.  A  Hearing  Officer 
prepares  a  decision  representing  the 
ma|ority  of  the  Hearing  Panel  or,  if 
apphcable,  the  Extended  Hearing  Panel 
under  proposed  Rule  9268.  Proposed 
Rule  9268(c)  allows  a  PaneUst  or  a 
Hearing  Officer  to  write  a  dissenting 
opinion.  Under  proposed  Rule  9270,  the 
Association  proposes  to  modify  existing 
settlement  procedures. 

The  most  important  of  the  changes 
proposed  to  the  Rule  9200  Series  are 
discussed  in  greater  detail  below. 

In  the  current  and  proposed  Rule 
9300  Series,  procedures  are  set  forth  for 
the  appeal  of  a  case  by  a  Party  or  the 
review  of  a  case  by  the  National 
Business  Conduct  Committee,  and  the 
NASD  Regulation  Board  and  the  NASD 
Board.  Current  Riile  9300  Series 
contains  eight  r\iles;  ^*  the  proposed 
Rule  9300  Series  contains  19  proposed 
rules. 

In  the  proposed  Rule  9300  Series, 
important  changes  include  the 
unlimited  right  of  the  Department  of 
Enforcement  to  appeal  a  disciplinary 
proceeding  decision  issued  by  a  Hearing 
Panel  or,  if  appUcable,  an  Extended 
Hearing  Panel  (Proposed  Rule  9311(a)). 
the  requirement  that  persons  subject  to 
the  jiuisdiction  of  the  Association 
testify  under  oath  or  affirmation 
(Propoeed  Rule  9346(h)):  and  the 
requirement  that  members  of  the  NASD 
R^ulation  Board  or  the  NASD  Board 
shidl  have  at  least  a  specific  period  of 
time  to  review  a  disciplinary  proceeding 
decision  in  order  to  determine  whether 
to  call  a  case  for  discretionary  review  by 
such  board.  (Proposed  Rules  9351  and 
9352.)  PropoiBed  Rule  9360  provides  that 
a  sanction  imposed  in  a  final 
disciplinary  action  of  the  Associaticm 
becomes  effective  not  earlier  than  30 
days  after  the  date  of  service  of  the 
decision.  In  a  proposed  change  designed 
to  reflect  current  practice  in  most  cases, 
proposed  Rule  9370  codifies  existing 


>•  In  til*  Ruto  9300  SviM.  tb«  aifht  rulM  CTK  Rul* 
9310.  aititlwl  Itovtow  of  DiadpUnary  Action*  by 
tba  Nadoaal  BiuinM*  Coodnct  ConniinM  and  th« 
BiMid':  Rnk  9311.  ntiUMi  Titw— dinji':  Rnk 
9312.  MtitM  "EvidMoa  in  htotional  BuriMW 
Conduct  CmmittM  ProcMdinci':  Rula  9313. 
•ntitlad  Towwa  of  th*  National  BuaiMM  Coddoct 
Committaa  on  Raviaw';  Rula  9314.  antitlad 
"Dadaioa  ol  tha  National  Businaaa  Condoct 
CoBunlttaa':  Rnk  9315.  antitlad  "NotiflcatiMi  of 
Oadsion:  Flml  OiadpUnary  Actioa':  Rnk  9318 
Mititkd  "DiaoatiooBy  Raviaw  by  tha  Boatd*:  and 
Rnk  9317.  antitlad  "AppUcatian  to  SBC  far 
Raviaw." 


practice  under  which  sanctions,  other 
than  a  bar  or  expulsion,  are  stayed  when 
a  person  files  a  request  for  review  of  a 
final  disciplinary  action  of  the 
Association  with  the  Commission. 

Some  of  the  most  significant  proposed 
changes  requiring  greater  explanation 
are  discussed  in  detail  in  the  discussion 
following. 

Currently,  the  Rule  9400  Series 
consists  of  twro  Rules.  Rule  9410, 
Sanctions,  and  Rule  9420,  Costs  of 
Proceedings.  The  Association  proposes 
to  delete  the  airrent  Rule  9400  Series 
because  it  dupUcates  provisions  in  the 
current  and  proposed  Rule  8000  Series. 
The  Rules  providing  for  sanctions  and 
the  imposition  of  costs,  now  set  forth  in 
proposed  Rules  in  the  Rule  8000  Series, 
are  discussed  above  in  Part  g.  entitled 
"Proposed  Changes  to  Rule  8000 
Series." 

(ii)  The  Role  of  the  District  Committees 

Under  the  current  Rule  9000  Series, 
each  of  the  District  Committees,  in 
addition  to  authorizing  complaints,  also 
(1)  serves  as  a  pool  for  the  hearing 
panels  that  hear  disciplinary 
proceedings  and  recommend  decisions 
to  the  full  District  Business  Conduct 
Committee;  and  (2)  issues  initial 
decisions  in  disciplinary  proceedings 
brought  against  NASD  members  and 
their  associated  persons.  (Rules  9211 
through  Rule  9216.  and  Rules  9221 
through  9225.)  Under  tbe  pro{>oeed  rule 
change,  a  District  Committee's 
adjudicatory  role  is  to  serve  as  a  pool  of 
persons  from  which  the  Chief  Hearing 
Officer  may  select  Panelists  to  serve  on 
the  adjudicatory  panels.  (Proposed 
Rules  9231  and  9232.)  This  change  is 
designed  to  preserve  the  core  of  the 
NASD's  disciplinary  process,  "member 
participation  and  peer  review,"  while 
eliminating  aspects  of  the  disciplinary 
process  pursuant  to  the  Undertakings. 
(Select  Committee  Report,  p.  C-16.) 

Specifically,  proposed  Rule  9231(b) 
provides,  in  pertinent  part:  "The 
Hearing  Panel  shall  be  composed  of  a 
Hearing  Officer  and  two  Panelists 
*  *  *."  To  serve  as  a  Panelist  for  a 
Hearing  Panel,  each  Panelist  must  be 
associated  tirith  a  member  and  be: 

(A)  A  current  member  of  a  District 
Committee: 

(B)  A  perscm  who  previously  served 
on  a  disciplinary  hearing  panel; 

(C)  A  former  mranber  of  the  National 
Business  Conduct  Committee: 

(D)  A  person  who  previously  served 
on  a  disciplinary  subcommittee  of  the 
Naticmal  Business  Conduct  Committee, 
including  a  Subcommittee,  an  Extended 
Proceeding  Committee,  or  their 
predecesso'  subcommittees:  or 


(E)  A  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Board 
of  Directors,  or  a  Governor,  but  does  not 
sit  currently  on  any  of  the 
boards.(Proposed  Rule  9231(b)(1)  (A) 
through  (E).)  The  parallel  provision  in 
paragraph  (c)  of  proposed  Rule  9231 
provides,  in  pertinent  part,  that:  "The 
Extended  Hearing  Panel  shall  be 
composed  of  a  Hearing  Officer  and  two 
Panelists  *  *  "."To  serve  as  a  Panelist 
for  an  Extended  Hearing  Panel,  each 
Panelist  must  be  associated  with  a 
member  or  retired  therefrom.  In  other 
respects,  the  pool  from  which  a  Panelist 
may  be  drawn  is  identical  to  that 
described  above  for  a  Hearing  Panel. 
(Compare  proposed  Rule  9231(b)(1)  (A) 
through  (E)  and  proposed  Rule 
9231(c)(1)  (A)  through  (E).) 

Generally,  both  PaneUsts  will  be 
selected  from  the  larger  pool  of  Panelists 
based  upon  whether  they  reside  in  the 
same  geographic  area  in  which  the 
alleged  misconduct  occurred.  (Pro]}08ed 
Rule  9232(c).)  Specifically,  in  proposed 
Rule  9232(d),  the  Association  proposes 
that  the  Chief  Hearing  Officer  generally 
select  PaneUsts  in  the  following  priority: 
(1)  From  the  current  membera  of  the 
Primary  District  Committee;  (2)  from  the 
other  categories  of  persons  eUgible  to 
serve  as  PaneUsts  as  set  forth  in  Rule 
9231(b)(1)  (A)  through  (E)  or.  if 
appUcable.  in  Rule  9231(c)(1)  (A) 
through  (E),  who  are  located  in  the  same 
geographic  areas  as  the  Primary  District 
Committee;  and  (3)  if  appUcable,  and 
discussed  in  greater  detail  below,  from 
current  or  former  membera  of  the 
Market  Regulation  Committee.  However, 
the  Chief  Hearing  Officer  has  discretion 
to  select  one  or  both  Panelists  from  the 
larger,  national  pool.  (Proposed  Rule 
9232  (d)  and  (e).) 

Proposed  Rule  9232  provides,  in 
paragraph  (a)(1).  that  the  Chief  Hearing 
Officer  shall  determine  "which  District 
Committee  will  be  the  Primary  District 
Committee  from  which  PaneUsts  may  be 
selected."  The  term  "Primary  District 
Committee"  is  defined  in  Ride 
9120(w).32  Paragraph  (c)  of  proposed 
Rule  9232  sets  forth  the  non-exclusive 
Ust  of  facton  used  by  the  Chief  Hearing 
Officer  to  designate  a  Primary  District 
Committee." 


»Tha  (Mm  Trimaty  Oiatrici  Coomiittaa"  maana, 
in  •  diacipUnary  praoaadinf*,  tha  Diatrid 
Committaa  daaignatad  by  tha  Chiof  Hearing  Offioar 
pursuant  to  Ruk  9232  to  ptorida  ona  or  mora  of 
tha  PanaliaU  to  a  Haarinf  Panal  or.  if  appUcabk. 
to  an  Bxtandad  Haariag  Panal.  far  auch  diadpUnaty 
procaadiny  (Propoaad  9120(w).) 

»  Tha  hctort  uaad  by  tha  Chkf  Haaring  Officar 
ara  aa  follows: 

(1)  Tha  location  of  a  Raapondanf  ■  principal  otBoa 
JfthaRaapondant  i*  or  was  a  mambai  flim; 


After  designating  the  Primary  District 
Committee,  the  Chief  Hearing  Officer 
■elects  two  Panelists  based  on  expertise, 
the  absence  of  any  conflict  of  interest  or 
bias,  and  any  appearance  thereof. 
availabiUty.  and  the  frequency  with 
which  a  member  has  served  as  a 
PaneUst  on  Hearing  Panels  or  Extended 
Hearing  Panels  during  the  past  two 
years.  (Proposed  Rule  9232(d).) 
However,  as  noted  previously,  proposed 
Rule  9232  provides  the  Chief  Hearing 
Officer  flexibiUty  to  select  one  or  both 
Panelists  from  the  national  pool  of 
PaneUsts.  SpedficaUy,  proposed  RtUe 
9232  provides  that  the  designation  of  a 
Primary  District  Committee  "does  not 
preclude  the  Chief  Hearing  Officer  from 
selecting  one  or  more  Panelists  frt>m 
other  categories  of  eligible  Panelists  if 
the  Chief  Hearing  Officer  determines 
that  one  or  more  persons  frxim  other 
categories  of  eligible  Panelists  more 
clearly  meet  the  criteria  of  paragraph  (d) 
(1)  through  (4)"  (Proposed  Rule  9232(e) 
(regarding  expertise,  absence  of  any 
confUct  of  interest  or  bias.  availabiUty, 
and  frequency  of  service))  "and  the 
pubUc  interest  or  the  administration  of 
NASD  Regulation's  regulatory  and 
enforcement  program  would  be 
enhanced"  by  such  selection  (Proposed 
Rule  9232(e)).  Moreover,  as  discussed  in 
greater  detail  below,  proposed  Rule 
9232  provides  the  Chief  Hearing  Officer 
flexibiUty  to  select  one  Panelist  from  the 
pool  of  Marifwt  Regulation  Committee 
membera  and  farmer  membera.  if 
appropriate.  (Proposed  Rule  9232  (b) 
and  (d).) 

In  summary,  the  District  Committees, 
in  contrast  to  their  current  authority,  are 
not  allowed  to  initiate  a  disciplinary 
proceeding,  sem  as  an  evidentiary 
Hearing  Panel  for  a  disciplinary 
proceeding,  issue  a  final  decision,  or 
review  or  approve  a  final  decision. 
These  revisions  are  consistent  with 
Undertakings  3  and  4  and  incorporate 


(2)  Tha  location  of  a  Raapondant's  ofBca  at  tha 
tima  of  the  alkged  misconduct  if  the  Raapondant 
U  or  was  an  aasodatad  parson; 

(3)  Tha  location  of  tbe  office  of  a  mtmrkmr  ot  an 
aaaocktad  parson,  or  a  fanner  "«■"■'>»'  or  tffiw'kltil 
parson,  wfaare  tha  alkged  misconduct  occurred: 

(4)  Tha  location  of  witnasaas  at  the  time  of  tha 
filing  of  tha  complaint,  aapadally  the  location  of 
witnaaaaa  wfao  ara  or  w«a  cuatomars  of  a 
Raapondant: 

(5)  Tha  looatiMi.  at  tha  tima  of  the  alkasd 
miaconduct.  of  tha  nmin.  branch,  or  other  oflfca  in 
which  suparriaary  personnel,  who  ara  or  wars 
raeponaihk  far  tha  suparriaion  of  a  Ra^wndent. 
wars  employed:  and 

(6)  The  location,  at  tha  time  of  tha  allagad 
miacooduct,  of  tha  main,  branch,  or  other  oflica  in 
wfaicta  supanriaacy  parswnnal.  who  an  or  wwa 
raapoaaibk  far  the  saparrisiaa  of  tha  office, 
diidaion.  fnnctlan,  or  aapaant  of  tha  mambar  wfaare 
the  alleged  misconduct  oocnmd.  ware  amployad. 

(Proposed  Ruk  9232(c).) 


the  recommendations  of  the  Select 
Committee. 

(iii)  The  Role  of  the  Maiket  Regulation 
Committee 

Undm  the  proposed  rule  change,  the 
only  adjudicative  role  for  the  former 
Market  Surveillance  Committee,  now 
the  Maricet  Regulation  Committee,  is  to 
serve  as  a  pool  of  Panelists  to  serve  on 
a  Hearing  Panel  or.  if  appUcable.  an 
Extended  Hearing  Panel.  A  current  or 
former  MarifLet  R^ulation  Committee 
member  who  is  associated  with  an 
NASD  member  may  be  chosen  by  the 
Chief  Hearing  Officer  to  serve  as  a 
PaneUst  on  a  Hearing  Committee  or  an 
Extended  Hearing  Committee.  However, 
a  ciurent  or  former  member  of  the 
Mari»t  Regulation  Committee  may  be 
selected  by  the  Chief  Hearing  Offiioer 
only  in  limited  instances,  i.e.,  when  the 
Chief  Hearing  Officer  determines  that 
the  complaint  aUeges  at  least  one  cause 
of  action  involving  a  violation  of  a 
statute  or  a  rule  within  the  scope  of 
proposed  Rtile  9120(q).M  the  C^ef 
Hearing  Officer,  in  the  exercise  of  his  or 
her  discretion,  may  determine  to 
appoint  one  of  the  two  Panelists  from 
within  the  Market  Regulation 
Committee  pool.  (See.  e.g..  Rule 
9232(b)(2).) 

Specifically,  proposed  Rule  9231(b)(2) 
pertaining  to  Hearing  Panel  selection 

firovides:  "If  the  complaint  aUeges  at 
east  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  nUe  described 
in  Ride  9120(q).  the  Chief  Hearing 
Officer  may  select  as  a  Panelist  a  current 
membw  of  the  Market  R^ulation 
Committee  or  a  former  member  of  the 
Maiket  Regulation  QHnmittee  who 
previously  served  «i  a  disciplinary 
hearing  panel."  In  addition,  the  general 
criteria  in  proposed  Rule  9231  that  a 
Panelist  be  associated  with  a  member 
appUes  to  any  Panelist  drawn  from  the 
'Market  Regulation  Committee  pool" 
The  parallel  provision  in  paragraph 
(c)(2)  of  proposed  Rule  9231  pertaining 
to  Extended  Hearing  Panel  selection 
provides:  "If  the  complaint  aUeges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  rule  described 
in  Rule  9120(q).  the  Chief  Hearing 
Officer  may  select  as  a  Panelist  a  current 
member  of  the  Maiket  Regulation 
Committee,  or  a  Panelist  drawn  frtun  the 
Market  Regulation  Ccminittee  pool. 

The  parallel  provision  in  paragraph 
(cK2)  tkpropoaed  Rule  9231  pertaining 
to  Extended  Hearing  Panel  selection 
provides:  "If  the  ccmiplaint  aUeges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  rule  described 
in  Rule  gi20(q),  the  Chief  Hearing 


Officer  may  select  as  a  Panelist  a  current 
member  of  the  Maiket  Regulation 
Committee,  or  a  fanner  member  of  the 
Market  Regulation  Committee,  vfho,  at 
the  time  of  his  or  her  membeiship  on 
the  Maiket  RegulatitHi  Committee,  was 
associated  with  a  member  of  the 
Association.  In  order  to  be  eligible  to  sit 
as  a  Panelist  on  an  Extended  Hearing 
Panel,  a  former  member  of  the  Market 
Regulation  Committee  shaU  have  served 
previously  on  a  disciplinary  hearing 
panel."  (Imposed  Rule  9231(c)(2).) 
With  respect  to  an  Extended  Hearing 
Panel,  a  fonner  member  of  the  Market 
Regulation  Committee  may  be  diosen.  if 
retired  frtun  the  securities  industry,  only 
if  such  person  has  retired  from  such 
employment  not  earUer  than  four  yeara 
bef(»e  the  date  the  complaint  was  filed. 
(Proposed  Rule  9231(c).) 

The  potential  impact  of  Market 
Regulation  Committee  membera  or 
former  membera  on  a  disciplinary 
proceeding  decision  is  limited  in  two 
significant  ways.  First,  a  Maii»t 
Regulation  Committee  member  or 
former  member  may  not  be  selected  to 
serve  as  a  Panelist  unless  at  least  one  of 
the  causes  of  action  aUeges  a  violation 
of  a  fBdwal  securities  statute,  or  a  rule 
or  regulation,  a  Rule  of  the  Association 
or  a  poUcy  designated  in  proposed  Rule 
gi20(q).ss  Second,  the  Chief  Hearing 
Officer  in  each  case  has  discretion 
whether  to  select  a  Panelist  from  the 
Market  Regulation  Committee  (Proposed 
Rules  9231  (b)  and  (c).  and  9232  (a)(2) 
and  (b)),  and  may  not  select  mc»e  than 
one  sudi  PaneUst  (Proposed  Rules  9231 
(b)(2)  and  (c)(2).  and  9232(a)(2)  and  (b)). 

In  summary,  the  limitations  on  the 
MariLBt  Regulation  Committee  imposed 
in  the  proposed  Rule  9200  Series,  in 
contrast  to  its  cunent  authority  in 
disciplinary  proceedings,  are  parallel  to 
those  limitations  imposed  on  the 
District  Committees.  Thus,  under  the 
proposed  Rule  9200  Series,  the  Market 
Regulation  Committee  is  not  aUowed  to 
initiate  a  disciplinary  proceeding.  SMve 
as  an  evidentiary  Hearing  Panel  for  a 
diadpUnary  proceeding,  issue  a  final 
decision,  or  review  or  approve  a  final 
decision.  These  revisions  are  consistent 
with  Undertakings  3  and  4  and 
inooipotate  the  recominendations  of  the 
Select  Committee.  In  contrast  to  the 
District  Committee  provisioDS  ralating 
to  Panelists.  Maiket  Regulation 
Committee  Panelists  will  participate  in 
fewer  discipUnaiy  proceedings  than  the 
Panelists  drawn  from  the  Di^ct 
Committee  portion  of  the  pooL 
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(iv)  How  Disciplinary  Proceedings  Are 
Initiated 

As  noted  above,  currently,  the  Rule 
9200  Series  provides  that  a  complaint  to 
initiate  a  disciplinary  proceeding  may 
be  initiated  by  a  District  Committee,  the 
Market  Regulation  Ounmittee,  the 
National  Business  Conduct  Committee, 
or  the  NASD  Board.  (Rule  9211  and 
Rule  9213.)  In  contrast,  proposed  Rules 
9211  authorizes  the  Department  of 
Enforcement  of  NASD  Regulaticm  to 
authorize  and  issue  complaints. 
(Proposed  Rule  9211  (a)  and  (b).)  In 
addition,  as  also  provided  in 
Undertaking  3  of  the  SEC  Settlement, 
the  Department  of  Enforcement  may  be 
directed  to  authorize  and  issue  a 
cmnplaint  by  the  NASD  Regulation 
Board  or  the  NASD  Board.  (Proposed 
Rule  9211(b).)  The  shift  in  the  allocation 
of  the  "grand  jury"  function  from  the 
District  Committees  and  the  Market 
Regulation  Committee  to  the 
Department  of  Enforcement  is  a  key 
element  in  providing  the  professional 
staff  of  NASD  Regulation  with  the 
autonomy  and  independence  required 
to  implement  a  vigorous  and 
evenhanded  enforcement  program.  The 
Association  beUeves  proposed  Riiles 
9211  (a)  and  (b)  comply  fully  with 
Undertaking  3  of  the  SEC  Settlement 
and  avoid  conflicts  of  interest  or 
inconsistencies  in  application  that  may 
result  from  the  division  of  the  "grand 
jury"  function  among  the  District 
Committees. 

(v)  £x  Parte  Conunurucations  Prohibited 

As  recommended  by  the  Select 
Committee,  ex  parte  contacts  between 
the  disciplinary  panels  and  the  Parties 
or  their  representatives  (coiuisel  and 
other  representatives)  are  prohibited  in 
the  new  Rule  9000  Series  disciplinary 
proceedings.  Proposed  Rule  9143 
defines  and  prohibits  ex  parte 
commtmications.  Proposed  Rule  9143  is 
doived  from  Section  554(d)  ^  and 
Section  557(d)(1)  of  the  APA."  SEC 
Rules  of  Practice  120.»  and  ACUS 
Model  Adjudication  Rule  120.''  Where 
appropriate,  the  prohibition  also  applies 
to  the  other  proceedings  governed  by 
the  Rule  9000  Series. 

1.  Persons  Subject  to  Ritle.  In  order  to 
understand  the  scope  of  proposed  Rule 
9143,  the  four  basic  parts  of  the  Rule 
and  proposed  Rule  9120(p),  the 
definition  of  "Interested  Association 
Staff,"  must  be  considered  together. 
First,  in  paragraphs  (a)  (1)  and  (2)  of 
proposed  Ru^  9143.  three  groups  of 


people  are  identified  (two  Parties  and 
persons  identified  with  such  Parties  and 
one  Adjudicator  and  persons  identified 
with  such  Adjudicator).  Each  group  is 
subject  to  the  prohibition  against 
making  or  receiving  communications  in 
a  proceeding  for  the  benefit  of  only  one 
side  or  one  Party.  Second,  in  paragraphs 
(a)  (1)  and  (2)  of  proposed  Rule  9143 
and  the  introductory  clause  of 
paragraph  (a)  providing  "or  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  this  Rule  9000 
Series,"  the  broad  classes  of 
commimications  that  are  subject  to  this 
prohibition  are  described  and  narrow 
exceptions  are  set  forth.  Third,  in 
proposed  Rule  9143  (b)  and  (c),  the 
remedy  for  an  aggrieved  Party  and  any 
remedial  action  to  be  taken  by  an 
Adjudicator  when  an  opposing  Party  (or 
a  person  identified  with  such  Party)  has 
made  a  prohibited  communication  is  set 
forth.  Fourth,  in  proposed  Riile  9143(d), 
the  point  in  time  after  which 
communications  in  violation  of  the  Rule 
couTd  occur  is  established  for 
disciplinary  proceedings.  (In  various 
provisions  in  the  proposed  Rule  9400 
Series  and  the  proposed  Rule  9500 
Series,  proposed  Rule  9143  applies,  but 
the  point  in  time  after  which  violative 
communications  could  occur  is 
modified  to  reflect  the  particular  aspects 
of  the  proceedins.) 

First,  the  adjudicatory  group  that  is 
prohibited  from  making  or  receiving 
prohibited  communications  includes 
the  Adjudicator  and  any  person,  such  as 
a  law  clerk  or  other  person,  who  is 
engaged  in  advising  the  Adjudicator.  In 
proposed  Rule  9143.  these  persons  are: 

A  GovOTnor,*"  a  Director*'  or  an 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  that  proceeding,  or 
|to|  an  Association  employee  who  is 
participating  or  advising  in  the  decision  of  a 
Govenior,  a  Diiector.  or  an  Adjudicator  with 
respect  to  that  proceeding  *  *  *.«> 


<*SU.SX;.554<d). 
*'5U.SX.557(dX7). 
"  17  CFR  201.120. 
"MAR120. 


**Th«  tann  "Govarnor"  maans  ■  membar  of  the 
NASD  Board  (Propoawl  Rule  91200)) 

*■  The  tann  "Director"  mean*  a  member  of  tbs 
NASD  Ragulation  Board  oaly.  Naadaq  diractors  are 
•xdudsd  intantionally  bacauae  thay  do  not 
paiticipata  in  diadpUnary  proceedings.  (Propoaad 
Rule  9120(a).) 

•>  Routinely,  there  m  a  number  of  people  in 
addition  to  the  staff  of  the  Dapartmant  of 
Enfarcamant  who  participate  in  tha  factual  inquiry 
formiDf  the  beats  tot  the  datarmination  that  a 
complaint  should  be  issued.  For  example,  district 
oflioss  sie  respoosihle  for  the  anamination  of 
certain  msmbars.  If.  far  eumple.  the  Depertment  of 
EnfarcaoMat  authoriaas  tha  isauai>ce  of  a  complaint 
^Inrt  a  DMOibar  located  in  a  particular  district,  in 
moat  cases,  at  leaal  the  following  staff  would  be 
involved  hi  the  disdplinary  procees  and  would  be 
considared  "Intaraaled  Aaeodation  StalT:  the 
agaminars  saoptoyed  in  the  district  ofBoe  who  are 
taapoosihle  for  the  examination  of  the  mambar.  the 
re^onal  attorney  in  the  district,  snd  the  director  of 
the  district 


(Propoaed  Rule  9143(a)(1).)  Like  ACUS 
Model  Ride  120,^  the  proposed  nde  is 
not  intended  to  preclude  persons  acting 
in  an  adjudicatory  role,  either  singly  or 
on  a  committee  or  panel,  from 
considting  with  adjudicatory 
employees,  such  as  attorney  advisers  or 
law  clerks,  because  they  are  viewed  as 
within  the  Adjudicator's  group.^ 

The  two  other  groups  are  identifiable 
based  on  their  affiliation  with  either  the 
Complainant  or  Respondent.  Each  group 
(x>nsists  of  at  least  a  Party,  and  his  or 
her  counsel  or  representative.  In 
disciplinary  proceedings,  the  relevant 
group  induct  the  Respondent  or  the 
several  Respondents  (each  a  member 
firm  or  an  associated  person),  and 
counsel  or  representatives. 

The  third  group  is  the  Complainant's 
group.  The  Complainant  is  the 
Department  of  &iforcement.  and 
because  of  its  institutional  nature,  this 
group  is  more  difficult  to  identify.  In 
addition  to  coimsel  or  a  representative 
identified  with  such  Party,  an  additional 
group  of  persons  is  identified  with  the 
Complainant  and  also  is  subject  to  the 
ex  parte  prohibition.  This  additional 
group  of  persons,  "Interested 
Association  Staff,"  is  defined  in 
proposed  Rule  9120(p).  "Interested 
Association  Staff"  represents  other  parts 
of  the  Association  that  have  been 
involved  with  the  Department  of 
Enfbrc»ment  in  certahi  stages  prior  to  or 
dtiring  the  actual  prosecution  of  the 
disciplinary  proceeding  [e.g.,  referring 
the  case  to  the  Department  of 
Enforcement  or  forwarding  examination 
reports  or  other  relevant  information  or 
docimients  to  the  Department  of 
Enforcement  for  use  as  evidence).  For  a 
proposed  Ride  9200  Series  disciplinary 
proceeding,  for  example,  "Intnested 
Association  Staff"  means: 

(a)  The  Head  of  Enforceraent; 

(b)  A  Department  of  Enforcement  employee 
who  reports  to  the  Head  of  EnftHcement; 

(c)  An  Association  employee  who  directly 
participated  in  the  authorization  of  the 
complaint;  or 

(d)  An  Association  employee  who  directly 
participated  in  an  examination,  investigation, 
prosecution,  or  litigation  related  to  a  specific 
disciplinary  proceeding,  and  a  district 
director  or  department  head  to  whom  such 
employee  reports  •  *  *." 

(Proposed  Rule  9120(p)(l)(D).)  The 
definition  encompasses  persons  who  are 
engaged  "in  the  investigative  or 
prosecuting  fimctions"  referred  to  in 
SEC  Rules  of  Practice  120(a)(2)."  For 
example,  certain  Associatian  personnel 
involved  in  examining  a  member  may 


be  included  in  "Interosted  Associaticm 
Staff." 

2.  Scope.  To  ensure  that  Respondents 
in  an  Anociation  disciplinary 
prooeeding  are  protected  from  un£ur  ex 
parte  commtmication.  the  proposed  ex 
parte  Rule  jHohibits  the  initiating  Party, 
the  Department  of  Enforcement,  such 
Party's  counsel,  and  all  other  persons 
within  the  Association  who  have  had 
sufficient  contact  with  the  case.  i.e.,  the 
"Interested  Association  Staff,"  from 
engaging  in  any  prohibited 
communication  with  the  Adjudicator  (or 
a  person  identified  with  such 
Adiudicator).^  Proposed  Rule  9143  is 
broader  in  that  the  scope  of  persons  who 
are  subject  to  the  prohibition  against  ex 
parte  communications  is  greater  than 
under  both  Section  557  of  the  APA  ^^ 
and  ACUS  Model  Rule  120  «  because 
"Interested  Association  Staff,"  is 
broader  than  the  term  "no  interested 
person  outside  the  agency"  used  in 
Section  557(d)(1)  (A)  and(B)  of  the 
APA«  and  ACUS  Model  Rule  120.'° 

3.  Narrow  Exceptions.  In  Ride  9143(a) 
(1)  and  (2),  all  communications  "relative 
to  the  merits"  of  a  pnx»eding  are 
prohibited  between  one  Party  (or 
persons  identified  with  such  Party)  and 
the  Adjudicator  (or  persons  identified 
with  the  Adjudicator).  Paragraph  (a), 
which  prohibits  communication  except 
"to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  the  Rule  9000  Series."  is 
intended  to  clarify  that  a 
communication  that  ultimately  is  not 
related  to  the  merits  of  the  prtx»eding 
is  not  intended  to  be  prohibited.  For 
example,  the  proposed  Rule  is  not 
intended  to  prohibit  communicatians 
such  as  inqidries  about  such  matters  as 
the  status  of  the  case,  when  it  Mrill  be 
heard,  and  similar  inquiries.  Similar 
language  is  found  in  Section  554  ''■  and 
Section  557  of  the  APA  "^  and  ACUS 
Model  Adjudication  Rule  120.^' 

4.  Remedy.  In  paragraphs  (b)  and  (c), 
proposed  Rule  9143  provides  a  remedy 
for  an  aggrieved  Party  and  remedial 
action  to  be  taken  by  an  Adjudicator 
when  an  opposing  Party  (or  a  person 
identified  with  such  Party)  has  made  a 
communication  in  violation  of  the  Rule. 
Paragraph  (b)  of  proposed  Rule  9143  is 
parallel  to  the  language  in  Sectitm 
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557(d)(1)(C)  •>*  of  the  APA  and  paragraph 
(Q  of  ACUS  Model  Adjudication  Rule 
120.^  Paragraph  (c)  of  propoaed  Rule 
9143  is  subetantially  dnwn  frran 
Section  557(dKl)(D)  of  the  APA.^ 
Paragraph  (c)  of  po^Mtsed  Rule  9143, 
although  somewhat  parallel  to 
paragraph  (D)  of  ACUS  Model 
Adjudicaticm  Rule  IZC"  allows  an 
Adjudicator  to  apply  a  sanctitm  with 
mote  frequeniry  than  the  corresponding 
provision  of  ACUS  Model  AdjudicatiiMi 
Rule  120.'* 

5.  When  Prohibition  Begins.  Proposed 
Ride  9143(d)  establishes,  for  a 
disciplinary  prooeeding  brought  under 
the  proposed  Rule  9200  Series,  the  point 
in  time  beginning  with  which  the 
prohibition  applies.  Specifically,  the 
prohibition  applies  upon  "the 
authorization  of  a  complaint  *  *  * 
unless  the  person  responsible  for  the 
communication  has  Imowledge  that  the 
complaint  will  be  authorized,  in  which 
case  the  prohibitions  shall  apply 
beginning  at  the  time  of  his  or  her 
acquisition  of  such  knowledge."'" 
Section  S57(d)(l)(E)  of  the  APA  » is 
more  flexible  in  its  appUcation  than 
Rule  9143(d).  Section  557(d)(1)(E)  of  the 
APA"'  provides  that  the  prohibitions 
apply  no  "later  than  the  time  at  which 
a  proceeding  is  noticed  for  hearing 
unless  the  person  responsible  for  the 
communication  has  Imowledge  that  it 
will  be  noticed,  in  wdiich  case  the 
prohibitions  shall  apply  beginning  at 
the  time  of  his  acquisition  of  such 
knowledge."  Model  Adjudication  Rule 
120,  paragraph  (E),  adopts  a  similar 
standard,  providing  that:  "The 
prohibitions  of  this  rule  shall  apply 
beginning  (time  designated  by  (the  AA)), 
but  in  no  case  shall  they  begin  to  apply 
later  than  the  time  at  which  a 
prooeeding  is  noticed  for  hearing  unless 
the  person  responsible  for  the 
communication  has  knowledge  that  it 
will  be  noticed,  in  which  case  the 
prohibitions  shall  apply  beginning  at 
the  time  of  her/his  acquisition  of  such 
knowledge."" 
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''•For  eumple,  if  after  a  mseting  emong  various 
staff  members  of  NASD  Ragulatfon.  a  staff  msnnbar 
who  attended  the  meeting  knew  that  a  complaint 
would  be  issued  and  then  spoke  to  an  Adjudicator 
concerning  the  case,  the  itsif  msmber  would  violate 
the  Rule  9143  prtriiibition  against  ex  patte 
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6.  Waivm.  Paragraph  (e)  of  proposed 
Ruk  9143  providn  Vbai  the  protections 
under  the  propoaed  rule  for  a 
Respondent,  or  a  person  anticipating 
that  he  or  she  will  be  named  as  a 
RespoDdent  if  potential  charges  are  not 
resolved  using  alternative  procedures 
(e.g.,  an  AWC  or  a  MRV).  are  waived  if: 
(1)  A  Re^mndent  submits  an  offor  of 
settlement  under  Ride  9270,  or  (2)  a 
member  or  a  person  associated  writh  a 
member  executes  an  AWC  under 
proposed  Rule  9216(a)  or  a  MRV  under 
proposed  Rule  9216(b).  This  provision 
provides  all  persons  involved  in  the 
setUement  process  or  the  pre-complaint 
resolution  process  with  the  flexibiUty  to 
attempt  to  dispose  of  a  disciplinary 
matter,  and  is  consistent  with  the  ex 
parte  concepts  applied  in  dvil 
litigation. 

In  summary,  the  Association  believes 
that  proposed  Rule  9143  either  parallels 
or  provides  for  sUghtiy  more  stringent 
protections  against  ex  parte 
communications  than  do  other  standard 
procedural  rules  refierred  to  above. 
Based  on  the  breadth  of  the  term 
"Interested  Association  Staff"  and  the 
other  parts  of  proposed  Rule  9143,  the 
ex  parte  protections  in  the  proposed 
Rule  provide  assurance  that  no  Party 
will  be  able  to  obtain  an  untui 
advantage  by  discussions  with  a  person 
involved  in  adjudicating  a  proceeding. 
Finally,  proposed  Rule  9143 
incorporates  a  change  specifically 
recommended  by  the  Select  Committee. 

(vi)  The  Role  of  The  Hearing  Officer  and 
Hearing  Panel 

1.  Establishment  of  Office  of  Hearing 
Officers.  As  recommended  by  the  Select 
Committee  and  pursuant  to  Undertaking 
3,  NASD  Regulation  has  established  an 
Office  of  Hearing  Officers  ("OHO")  as 
an  independent  office  within  NASD 
Regulation.  The  OHO  is  headed  by  the 
Chief  Hearing  Officer,  who  is  an 
Execnitive  Vice  President  and  reports 
direcUy  to  the  President  of  NASD 
Regulation.  The  purpose  of  the  OHO  is 
to  provide  a  corps  of  independent  and 
professional  Hearing  Officers  (attorneys 
with  appropriate  e)qperienc»  and 
training)  to  preside  over  all  formal 
NASD  disciplinary  proceedings.  The 
Associatirai  believes  the  appointment  of 
such  Hearing  Officers  is  consistent  with 
the  recommendations  of  the  Select 
Committee  and  compUes  with 
Undertaking  3. 

The  participation  of  Hearing  Officers 
will  enhance  dispassionate  appUcation 
of  the  ndes  and  promote  fairness  in  the 
disciplinary  process.  In  addition,  as 
reco^iized  by  the  Select  Committee,  the 
participation  of  Hearing  Officers  will 
help  ensure  that  complex  or  contentious 
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I  are  manaoBd  effectively.  All 

Utigated  diadpLnaiy  pioceedings  will 
be  decided  by  a  panel  compiiaed  of  one 
Hearing  OfBoer  and  two  Panelists.  i.e.. 
the  two  securities  industry 
representatives.  The  use  of  indiistiy 
Panelists  is  intended  to  ensure  that 
market  expertise  and  judgment  will 
continue  to  be  brought  to  bear  on  the 
disciplinary  process.  Participation  of  a 
professional  Hearing  Officer  in  a 
securities  industry  disciplinary 
proceeding  is  not  new;  for  example,  the 
New  Yoric  Stock  Exchange  maintains  a 
similar  procedure.*' 

2.  Assiffunent  of  Hearing  Officer. 
Proposed  Rule  9213(a)  requires  the 
Chief  Hearing  Officer  to  assign  a 
Hearing  Officer  to  preside  over  a 
disciplinary  proceeding  "as  soon  as 
practicable  after  a  Complainant  has  filed 
his  or  her  complaint  with  the  Office  of 
Hearing  Officers."  Thus,  once  a 
complaint  is  filed,  a  Hearing  Officer  is 
appointed  and  presides  over  all  matters 
relating  to  the  proceeding.  This  helps 
ensure  effective  case  management  from 
the  outset  of  the  proceeding.  For 
example,  a  Hearing  Officer  considers  ' 
motions  to  amend  a  complaint  % 
(Proposed  Rule  9212(b))  and  motions  by 
Respondents  for  a  more  definite 
statement  (Proposed  Rule  9215(c)). 

3.  Appointment  of  Hearing  Panel  or 
Extended  Hearing  Panel.  Timing,  and 
Hearing  Panel  Composition.  Proposed 
Rule  9213(b)  requires  that  the  Chief 
Hearing  Officer  appoint  persons  to  serve 

'  as  Panelists  in  the  disciplinary 
proceeding  "La]s  soon  as  practicable 
after  assigning  a  Hearing  Officer"  to 
such  proceeding.  In  doing  so,  the  Chief 
Hearing  Officer  must  determine  if  the 
case  wUl  require  the  appointment  of  a 
Hearing  Panel  or  an  Extended  Hearing 
Panel.  (PropcMted  Rule  9213(b).) 

Proposed  Rules  9231(a)  and  9231(b) 
set  forth  the  composition  of  a  Hearing 
Panel  and  an  Extended  Hearing  Panel 
and  provide  that  both  types  of  panels 
are  composed  of  two  Panelists  and  a 
Hearing  Officer.  A  Hearing  Panel  is 
appointed  for  and  decides  most 
disciplinary  proceedings.  (Proposed 
Rule  9231(a).)  As  referenced  above,  an 
Extended  Hearing  Panel  is  appointed  if 
the  Chief  Hearing  Officer  determines 
that  the  matter  should  be  designated  an 
Extended  Hearing  because  the  issues  are 
complex,  or  it  is  anticipated  that  the 
hearing  will  be  lengthy,  or  based  upon 
other  material  factors.  (Proposed  Rules 
9231(b)  and  9120(h).)  By  designating  a 
proceeding  as  an  Extended  Hearing,  the 
Chief  Hearing  Officer  has  a  larger  pool 
of  persons  from  which  to  appoint 
Panelists  and  may  consider  appointing 
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persons  who  have  greater  time  to  donate- 
to  the  disciplinary  process,  i.e..  perscms 
who  have  retired  recently  fiK»n 
employment  in  the  securities  industry. 
4.  Hearing  Officer  Responsibility  fia^ 
Case  Management.  Condstent  wiUi  the 
recommendations  of  the  Select 
Committee,  the  Hearing  Officer  has  the 
authority  to  and  will  be  responsible  for 
determining  procedural,  evidentiary, 
scheduling,  and  other  matters  pertaining 
to  case  management  during  the  pre- 
hearing and  hearing  phase  of  the 
disciplinary  process.  In  this  regard, 
various  rules  setting  forth  the  authority 
of  the  Hearing  Officer  have  been 
incorporated  in  the  proposed  Rule  9000 
Series.  Also  consistent  with  the 
recommendations  of  the  Select 
Committee,  the  Hearing  Officer's 
authority  is  limited  to  determining  non- 
dispositive  matters;  determinations  of 
motions  for  summary  disposition 
require  action  by  the  Hearing  Panel,  or, 
if  applicable,  the  Extended  Hearing 
Panel.  (Proposed  Rule  9146(j).)  Effective 
case  management  by  the  Hearing  Officer 
will  enhance  the  disciplinary  process. 
Early,  pre-hearing  resolution  of  various 
proosdural  and  evidentiary  matters  will 
save  time  and  assist  in  streamlining  the 
presentation  of  evidence  at  the  hearing. 
Effective  case  management  also  will 
help  ensure  that  the  Parties 
appropriately  satisfy  their  discovery  and 
other  obUgations  in  a  timely  fashion, 
and  will  thus  enhance  fairness  in  the 
disciplinary  process. 

Broad  statements  of  a  Hearing 
Officer's  authority  are  set  forth  in 
proposed  Rule  9235,  "Hearing  Officer 
Authority,"  proposed  Rule  9241,  "Pre- 
hearing Conferences,"  proposed  Rule 
9242,  "Pre-hearing  Submissions,"  and 
proposed  Rule  9266.  "Proposed 
Findings  of  Fact,  Conclusions  of  Law, 
and  Post-Hearing  Briefs."  These 
proposed  rules,  along  with  various  other 
proposed  rules  addrmsing  specific 
duties  of  a  Hearing  Officer,  delegate  to 
a  Hearing  Officer  responsibility  for  case 
management,  from  the  institution  of  a 
proceeding  to  its  conclusion. 

Specifically,  proposed  Rule  9235 
provides  that  a  Hearing  Officer  shall 
have  authority  to:  hold  pre-hearing  and 
other  conferences  and  require  the 
attendance  at  such  conferences  of 
persons  who  have  authority  to  negotiate 
on  behalf  of  the  Parties  (Proposed  Rule 
9235(a)(1));  regulate  the  course  of  the 
hearing  (Propmed  Rule  9235(a)(2)); 
order  the  Parties  to  present  oral 
argimient  at  any  stage  of  the  disciplinary 
hearing  (Proposed  Rule  9235(a)(3)); 
resolve  procedural,  evidentiary, 
discovery,  and  other  non-dispositive 
matters  (F^posed  Rule  9235(a)(4)); 
reopen  any  hearing,  if  necessary 


(Proposed  Rule  9235(a)(5)):  create  and 
fn^iintnin  the  official  nootd  of  the 
diadplinary  proceeding  (Proposed  Ruie 
923S(a)(6));  and  draft  a  decision  that 
represents  the  views  of  the  ma)ority  of 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel  assigned  to  the 
proceeding  (Proposed  Rule  9235(a)(7)). 

Proposeid  Rule  9235  expressly 
indicates  that  the  list  of  powers  is 
illustrative,  not  exhaustive;  the  Hearing 
Officer  is  permitted  to  take  any  action 
"necessary  and  appropriate  to  discharge 
his  or  her  duties."  The  proposed  rule  is 
patterned  cm  SEC  Rules  of  Practice 
1 1 1 ,  •<  entitled  "Hearing  Officer 
Authority,"  and  the  powers  enumerated 
in  propcMed  Rule  9235  are  consistent 
wim  many  of  the  powers  enumerated  in 
that  rule.  The  powers  set  forth  in 
proposed  Rule  9235  are  also  ccmsistent 
vrith  certain  of  the  powers  enumerated 
in  ACUS  Model  Adjudication  Rule 
111,«»  "Adjudicator:  Powers." 

In  connection  with  a  Hearing  Officer's 
respcmsibility  for  case  management,  it  is 
anticipated  that  through  the  use  of  pre- 
hearing cx)nferences  (Proposed  Rule 
9241),  a  Hearing  Officer  will  assist  in 
eliminating  unnecessary  delay  and 
improving  the  cjuality  of  the  hearing. 
For  example,  these  cx)nferenc»8  may  be 
used  to  clarify  and  simplify  the  issues, 
sharpen  the  preparation  of  the  case,  and 
feciUtate  the  pre-hearing  exchange  of 
dcxnunents  and  witness  lists.  A  Hearing 
Officer  also  has  the  authority  to  reqiiire 
the  submission  of  a  variety  of  pre- 
hearing materials  (Proposed  Rule  9242) 
and  p<>st-hearing  findings  of  fact, 
(X)nclusions  of  law,  and  post-hearing 
briefs  (Proposed  Rule  9266).  These 
materials  likely  will  be  of  particnilar 
assistance  to  the  Hearing  Panel,  or,  if 
applicable,  the  Extended  Hearing  Panel 
in  complex  or  lengthy  proceedings. 

In  addition  to  the  broad  delegations  of 
discretionary  authority  discussed  above, 
the  proposed  rules  specifically 
authorize  a  Hearing  Officer  to  perform 
various  func:tions  in  the  pre-hearing 
stage  and  during  the  hearing.  With 
respect  to  pre-hearing  matters,  a  Hearing 
Officer  is  authorized  to:  rule  on  motions 
to  amend  a  ccmiplaint  (Proposed  Rule 
9212(b));  rule  on  motions  for  a  more 
definite  stat&ment  and  to  amend  an 
answer  (Proposed  Rule  9215  (c)  and  (d)); 
issue  a  notice  of  hearing  (Proposed  Rule 
9221(d)):  grant  the  Parties'  extensions  of 
time  for  the  completion  of  tasks  and 
grant  adjournments  of  a  hearing  (e.g., 
proposed  Rule  9222);  rule  on  motions  to 
disqualify  one  or  both  of  the  Panelists 
(Proposed  Rule  9234(d));  and  rule  on 
discovery  issues  (Proposed  Rules  9251, 


9252  and  9253).  With  respect  to  a 
hearing,  a  Hearing  Officer  is  authorized 
to  rule  cm  the  admissicm  of  evidence 
during  the  hearing.  (Proposed  Rule 
9263.)  These  powers  are  comparable  to 
the  powers  delegated  to  a  hearing  officer 
in  an  SEC  administrative  prcxxediiig. 
Ccmsistent  with  a  Hearing  Officers 
case  management  responsibilities,  a 
Hearing  Officer  is  auQiorized  to  enter  a 
defeult  judgment  when  a  Respondent 
fails  to  file  an  answer  to  the  complaint 
within  the  prescribed  time  (Proposed 
Rule  9215(q);  cv  when,  after  receiving 
propw  notice,  a  Respondent  bils  to 
appear  at  a  pre-hearing  cxmferance 
(Proposed  Rule  9241  (Q)  or  at  the  hearing 
(Proposed  Rule  9269(a)).  Finally,  to  help 
ensure  that  a  Hearing  Officer's  efforts  to 
enhance  the  feimess  of  and  promote 
order  in  the  disciplinary  process  are  not 
thwarted  by  rscelcntrant  Parties,  their 
representatives,  or  their  counsel,  the 
proposed  rules  empower  a  Hearing 
Officer  to  fashicm  discretionary 
sanctions  for  violaticms  of  an  order 
issued  by  the  Hearing  Officer,  Hearing 
Panel  or,  if  appliceble.  Extended 
Hearing  Panel,  or  for  other 
contemptuous  ccmduc:t  during  any  stage 
of  the  disciplinary  proceeding. 
(Proposed  Rule  9280.) 

(vii)  The  Role  of  Motions 

1.  Establishment  of  Motions  Practice. 
There  is  no  rule  in  the  currmt  Rule 
9000  Series  explicitly  governing  a 
motions  practice.  As  recommended  by 
the  Select  Ccunmittee,  the  proposed 
Rule  9000  Series  provides  for  a  formal 
motions  prac:tice  in  NASD  disciplinary 
proceedings.  The  purfrase  of  the 
proposed  change  is  to  enhance  the  fair 
and  efficrient  preparation  and  cx>nduc:t  of 
the  hearings. 

The  general  provisions  for  and 
structiire  governing  motions  practice  set 
forth  in  proposed  R\ile  9146  are 
modeled  upon  ACUS  Model 
Adjudication  Rule  170.*<  Except  for  the 
treatment  of  moticms  for  summary 
disposition,  proposed  Rule  9146 
incerporates  all  of  the  provisions  of 
ACUS  Model  Adjudication  Rule  170" 
with  cmly  minor  variations.  In  addition, 
refereme  was  made  to  Rule  154  of  the 
SEC  Rules  of  Practice  ••  and  F.R.aP. 
Rule  7(b). 

Consistent  with  ACUS  Model 
Adjudication  Rufe  170."  proposed  Rule 
9146  expressly  pennits  %nitten  and  oral 
motions,  but  tiie  Adjudicator  may  aider 
that  an  ond  motion  be  set  finth  in 
writing  if  the  Adjudicator  finds  that  a 


written  moticm  is  warranted  hy  the  facts 
and  circnunstanoes.  Under  both  the 
ACUS  Model  Adjudication  Rule  170  «> 
and  the  proposed  Rule  9146.  a  moticm 
must  state  the  specific  relief  requested, 
the  basis  for  the  moticm.  and  it  may  be 
dmied  without  awaiting  a  response  if  it 
is  dilatory,  repetitive  or  frivolous. 
Likewise,  imless  otherwise  ordered,  the 
filing  of  amoticm  does  not  stay  a 
proceeding. 

There  are  two  minor  dissimilarities 
between  the  proposed  Rule  9146  and 
ACUS  Model  Adjudication  Rule  170." 
First,  the  time  limit  to  respond  to  a 
written  moticm  is  longer  under  propcned 
Rule  gi46(d)  than  it  is  under  ACUS 
Model  Adjudication  Rule  170:'2  14 
versus  10  days.  In  neither  case, 
however,  is  the  moving  party  granted 
the  right  to  file  a  reply  to  an  opposition 
without  the  Adjudicator's  permisdon. 
Seccmd,  proposed  Rule  9146(i)  includes 
page  limits  and  format  recpiirements  for 
wnitten  moticms.  Similar  format 
reciuirements  but  not  page  limits  are 
found  in  ACUS  Model  Adjudicaticm 
Rule  152.*3  The  Association  believes 
that  the  page  limit  is  appropriate 
because  in  the  discaplinary  prcxeeding 
forum  generally  there  should  be  a 
narrower  range  of  issues  and  fewer 
ccmtested  leg^  issues  than  in  cavil 
litigation. 

2.  Motion  for  Summary  Disposition. 
Paragraph  (a)  of  proposed  Riile  9264 
provides  that,  after  a  Respondent's 
answer  has  been  filed  and  Dcxnunents 
have  been  made  available  to  that 
Respcmdent,  the  Respondent  or 
Complainant  may  file  a  motion  for 
summary  disposition  of  scmie  or  all  of 
the  ceuses  of  action  in  the  ccmiplaint 
without  leave  of  the  Hearing  Officer. 
Such  motions  must  be  filed  at  least  21 
days  before  the  time  set  for  the  hearing 
on  the  merits.  Paragraph  (b)  of  proposed 
Rule  9264  provides  that,  after  a 
Complainant  has  completed 
presentaticm  of  its  case  in  chief  as  to  a 
Respcmdent,  the  Respondoit  or  the 
Complainant,  without  leave  of  the 
Hearing  Officer,  may  file  a  motion  for 
sununary  dispositicm  ivith  respect  to 
that  Respcmdent  If  a  Ccmiplainant  has 
not  completed  its  cese  in  c±ief,  a 
Complainant  or  Respondent  may  move 
for  summary  diqiositian  cmly  with  leave 
of  the  Hearing  Officer.  As  noted 
previously,  the  current  Rule  9000  Series 
does  not  provide  for  the  filing  of  a 
motion  for  summary  dispositicm. 

The  standards  for  moticms  for 
summary  dispositicm  under  proposed 


Rule  9284  deviate  from  the  standards  in 
the  ACUS  Model  Ad^dication  Rules** 
and  the  SEC  Rules  of  Practice's  in  two 
respects.  Hrst,  proposed  Rule  9146(j) 
explicitly  states  that  a  motion  fat 
summary  dispositicm  may  only  be 
decided  by  a  majority  vote  of  a  Heaiing 
Panel  or  Extended  Hearing  Panel'not  by 
a  Hearing  Officer.  This  provision  should 
be  read  in  conjunction  vidth  jHopceed 
Rules  9147  and  9235,  which  set  out  the 
power  of  a  Hearing  Officer  to  rule  on 
procedural  and  other  administrative 
matters  arising  during  the  course  of  a 
disciplinary  proceeding.  Proposed  Rule 
9235(a)(4)  restricts  a  Hearing  Officer's 
decasional  authority  to  resolving  all 
prcxedural  and  evidentiary  matters, 
discxjvery  requests,  and  other  ncm- 
dispcwitive  motions.  Second,  proposed 
Rule  9264  limits  when  a  moticm  for 
summary  diqxisiticm  may  be  made 
without  leave  of  a  Hearing  Officer.  In 
this  aspect,  proposed  Rule  9264  cilosely 
mirrors  SEC  Rules  of  Practice  250,^  by 
restricting  the  filing  of  pre-hearing 
motions  for  summary  dispositicm  imtil 
after  a  Respondent  has  answered  and 
Dcxniments  have  been  made  available  to 
the  Respondent  for  inspection  and 
cop3ring  pursuant  to  proposed  Rule 
9251.  After  a  hearing  on  the  merits  has 
started,  a  moticm  for  summary 
disposition  may  be  made  without  leave 
of  the  Hearing  Officer  only  after  the 
Ccmiplainant  in  the  prcxeeding  has 
completed  presentaticm  of  its  cese  in 
chiet 

(viii)  Expanded  Discovery 

1 .  Basis  for  Expanded  Discovery 
Provisions.  The  Select  Committee 
recommended  that: 

The  documentary  disoowy  righla  of 
raapondents  in  NASD  diacdplinaiy 
proceedings  should  be  expuidad  to  fiimidi 
respondents,  at  a  reasonable  time  in  advance 
of  me  initial  hearing,  vritfa  all  noo-privilagad 
materials  in  the  NASD's  pomarion 
(including  exculpatory  evidence)  directly 
relevant  to  the  dispute. 

(Select  Committee  Report,  p.  C-25.)  In 
re^Kmse  to  and  cxmsistent  with  the 
Select  Committee's  recxmimendation. 
proposed  Rules  9251  through  9253 
provide  for  the  discovery  of  non- 
privileged  Docnmoents  "  by  Respcmdents 
in  s  disciplinary  proceeding.  Spec:ial 
attenticm  was  devoted  to  the  Rule  9250 
Series  to  sssure  that  Documents 
received  by  the  Department  of 
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Enforcement  after  a  Respondent  had 
inspected  and  copied  Documents  would 
be  made  available  expeditiously  to 
Respondents  (Proposed  Rule  9251(a)(2)) 
and  that  evidence  that  becomes 
available  shortly  before  or  during  a 
hearing  on  the  merits  would  be 
produ^d  expeditiously  to 
Respondents'*  (Proposied  Rule  92S2(c)). 
Under  the  proposed  Rules,  a 
Respondent  has  a  right  to  obtain  certain 
Documents,  and  the  right  to  insist  upon 
their  production  based  upon  a  schedule 
set  forth  in  the  rules. 

2.  Mandatory  Document  Disclosure 
Obligations  of  the  Department  of 
Enforcement.  Proposed  Rule  9251(a)(1) 
requires  the  Department  of  Enforcement 
to  make  available  for  inspection  and 
copying  to  any  Respondent  Documents 
prepared  or  obtained  by  Interested 
Association  Staff  in  connection  with  the 
investigation  that  led  to  the  institutifm 
of  the  disciplinary  proceeding.  This 
includes,  but  is  not  limited  to:  Requests 
for  information  pursuant  to  Rule  8210; 
written  requests  for  information  to 
persons  not  employed  by  the 
Association  and  all  Documents 
provided  in  response  to  such  requests; 
all  transcripts  and  transcript  exhibits: 
and  all  other  Dociunents  obtained  from 
persons  not  employed  by  the 
Association. 

Under  proposed  Rule  9251(d),  unless 
otherwise  ordered  by  a  Hearing  Officer, 
the  Department  of  Enforcement  must 
begin  making  these  Dociunents  available 
for  inspection  and  copying  not  later 
than  21  days  after  the  last  timely  answer 
has  been  filed.  These  Docimients  will  be 
made  available  for  inspection  in  the 
Association  office  where  they  are 
CMxiinarily  maintained,  unless  agreed  to 
or  ordered  otherwise. 

With  respect  to  Documents  obtained 
by  the  staff  piusuant  to  Rule  8210  after 
the  issuance  of  a  complaint,  but  under 
the  same  investigative  file  number, 
proposed  Rule  9251(a)(2)  specifies  that 
the  Department  of  Enforcement  also 
must  inake  those  dociunents  available  to 
the  Respondents  for  inspection  and 
copying. 

Proposed  Rule  9251(b)  identifies 
those  Documents  that  may  be  withheld 
by  the  Department  of  Enfbrcement.  A 
Document  need  not  be  produced  if  it  is 
privileged,  constitutes  attorney  work 
product,  is  an  examination  or  inspection 
reptvt.  or  is  an  internal  memorandum  or 
writing  prepared  by  Assodatian  staff 
that  wtil  not  be  offered  in  evidence. 
Documents  that  would  disclosw  an 


examination  or  investigatory  technique 
or  the  identity  of  a  confidential  soiuce 
likewise,  need  not  be  disclosed.  The 
proposed  rule  also  allows  the  Hearing 
Officer  to  grant  leave  to  withhold 
Documents  that  are  not  relevant  or  for 
good  caiise  shown.  The  Hearing  Officer 
may  require  the  Department  of 
Enforcement  to  submit  a  list  of  the 
Documents  withheld,  and  may  conduct 
an  in  camera  inspection  of  any  such 
Documents  to  determine  whether  they 
should  be  produced. 

Although  Rule  9251(b)(1)  allows  the 
Department  of  Enforcement  to  withhold 
certain  Dociunents  from  discovery, 
proposed  Rule  9251(b)(2)  requires  the 
Department  of  Enforcement  to  provide  a 
Document  or  a  part  of  a  Document  that 
contains  material  exculpatory 
evidence.''  For  example,  if  a  portion  of 
an  examination  report  includes 
statements  or  dociunentary  evidence 
that  is  exculpatory,  the  Department  of 
Enforcement  is  required  to  provide  that 
portion  of  the  Document,  lliis  is  a 
significant  enhancement  over  the 
existing  rules,  which  contain  no  such 
obligation. 

Proposed  Rule  9251  is  modeled  on 
and  is  substantially  the  same  as  SEC 
Rules  of  Practice  230  >«>  in  that,  among 
other  things,  the  proposed  Rule:  Affords 
Respondents  an  automatic  right  to 
Document  discovery  from  the 
Department  of  Enforcement;  allows  the 
Department  of  Enforcement  to  withhold 
privileged  and  certain  other  categories 
of  Documents  &t>m  discovery;  requires 
the  disclosure  of  material  exculpatory 
evidence;  and  requires  that  the 
Respondents  bear  the  cost  of 
photocopying  the  Documents. 

3.  Respondents'  Requests  for 
Documents  and  Production  of  Witness 
Statements.  Proposed  Rule  9252 
formally  recognizes  a  current  practice  in 
disciplinary  proceedings  that  allows 
Respondents  to  request  the  Association 
to  compel  the  production  of  Documents 
or  testimony  fra-  hearing  pursuant  to 
Rule  8210.  As  set  forth  in  proposed  Rule 
9252.  such  requests  must  be  made  not 
later  than  21  days  prior  to  the  scheduled 
hearing  date;  describe  with  specificity 
the  Docummts  or  testimony  sought; 
state  why  the  Documents  or  testimony 
are  material;  describe  the  Resptnuiait's 
previous  efforts  to  obtain  the  Documents 
or  testimony  through  other  means;  and 
state  whether  the  custodian  of  the 
Documents  or  each  proposed  witness  is 
subfect  to  the  jurisdictiao  of  the 
Association. 
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4.  Proposed  Rule  9253.  Proposed  Rule 
9253  further  f)roadens  the  discovery 
procedures  by  establishing  a  procedure 
for  Respondents  to  c^tain  copies  of 
statements  of  any  person  called  or  to  be 
called  as  a  witness  by  the  Department  of 
Enforcement  that  pertain  to  tnat 
witness'  direct  testimony.  Such  written 
statements  include  those  that  would  be 
required  to  be  furnished  under  the 
Jencks  Act.  18  U.S.C.  3500.  This  new 
requirement  is  consistent  with  SEC 
RiUes  of  Practice  231.  '<>• 

(ix)  Pre-hearing  Procedures 

1.  General  Considerations.  In 
connection  with  the  goal  of  enhancing 
the  feirness  and  efficiency  of  NASD 
disciplinary  proceedings,  the  proposed 
rules  grant  the  Hearing  Officer 
discretionary  authority  to  require  the 
Parties  to  participate  in  pre-hearing 
conferences  or  to  file  a  variety  of 
informational  materials  in  advance  of 
the  hearing.  Effective  planning  and 
increased  control  over  the  proceeding 
by  the  Hearing  Officer  during  the  pre- 
hearing phase  will  assist  in  accelerating 
the  disciplinary  process.  The  use  of  pre- 
hearing procedures  as  a  means  of 
effective  case  management  is  consistent 
with  the  practice  in  SEC  administrative 
proceedings  and  in  federal  district 
courts. 

2.  The  Uses  of  Pre-Hearing 
Conferences.  Proposed  Rule  9241  grants 
the  Hearing  Officer  authority  to  require 
the  Parties  or  their  counsel  to 
p>articipate  in  a  pre-hearing  conference. 
As  set  forth  in  the  proposed  rule,  the 
conference  is  intended,  among  other 
things,  to:  expedite  the  disposition  of 
the  proceeding;  establish  procedures  to 
manage  the  proceeding  efficiently;  and 
improve  the  quality  of  the  hearing 
through  more  thorough  preparation. 
(Proposed  Rule  9241(a).)  At  the 
discretion  of  the  Hearing  Officer,  such 
conferences  may  be  held  with  one  or 
more  persons  participating  by  telephone 
or  other  remote  means.  (Proposed  Rule 
9241(b).) 

The  proposed  rule  enumerates  a  list  of 
subjects  that  the  Hearing  Officer  may 
consider  and  with  respect  to  which  the 
Hearing  Officer  may  take  action  at  the 
pre-hearing  confermce.  including: 
Simplification  and  clarification  of  the 
issues;  exchange  of  witness  and  exhibit 
lists,  and  copies  of  exhibits;  stipulations 
and  admissions;  matters  of  which 
official  notice  may  be  taken;  the 
schedule  for  exchanging  pre-hearing 
motions,  if  any;  the  method  of  service 
and  filing  of  papers  by  the  Parties; 
determination  of  hearing  dates; 
amendments  to  the  complaint  or 


answers;  and  production  of  documents. 
(Proposed  Rule  9241(c).)  By  its  tenns. 
the  list  of  enumerated  subjects  is  not 
exhaustive;  any  "other  matters  as  may 
aid  in  the  orderly  and  expeditious 
disposition  of  the  proceeding"  may  be 
coiisidered  at  a  jwe-hearing  conference. 
(Proposed  Rule  9241(c)(10).)  Following 
the  conclusion  of  the  pre-hearing 
conference,  the  Hearing  Officer  is 
required  to  enter  an  order  or  ruling 
reciting  any  agreements  reached  and 
any  proceduraJ  determinations  made  by 
the  Hearing  Officer  during  the 
conference. 

Unless  determined  by  the  Hearing 
Officer  to  be  unnecessary  or  prematura, 
the  proposed  rules  require  that  an  initial 
pre-hearing  conference  be  held  within 
21  days  of  the  last-filed  answer. 
Pursuant  to  proposed  Rule  9251(d),  the 
Department  of  Enforcement  is  required 
to  commence  making  documents 
available  to  the  Respondents  for 
inspection  and  copying  within  21  days 
of  die  last-filed  answer.  Consequently, 
the  initial  pre-hearing  conference  may 
be  used  to  address  any  pending  issues 
related  to  document  availability,  as  well 
as  claims  of  privilege  and  other  matters 
pertaining  to  the  Department  of 
Enforcement's  document  production. 

Recognizing  that  pre-hearing 
conferences  are  important  in 
contributing  to  effective  case 
management,  the  proposed  Rule 
provides  for  the  imposition  of  sanctions, 
i.e..  entry  of  a  defeult  judgment  against 
a  Party  who,  after  receiving  proper 
notice,  fails  to  appear  at  a  pre-hearing 
conference.  (Proposed  Rule  9241(f).) 

Proposed  Rule  9241  is  consistent  with 
the  intent  and  concepts  underlying  SEC 
Rules  of  Practice  221; '«  F.R.CP.  Rule 
16.  entitled  "Pre-trial  Conferences; 
Scheduling;  Management;"  and  ACUS 
Model  Adjudication  Rule  221,io3 
entitled  "Pre-hearing,  Settlement,  and 
Other  Conferences."  In  addition,  the 
provisions  included  in  proposed  Rule 
9241  are  substantially  the  same  as 
certain  provisions  in  SEC  Rules  of 
Practice  221.">«  specifically,  those  that 
set  forth  the  purpose  of  pre-hearing 
conferences,  the  subjects  to  be 
addressed  at  such  conferences,  the  entry 
of  a  defeult  judgment  for  failure  to 
attend  such  conferences,  and  the 
necessity  of  issuing  an  order  or  ruling 
reciting  any  agreements  reached  and 
determinations  made  during  such 
conferences.  For  example,  each  of  the 
pre-hearing  conference  subjects 
enumerated  in  proposed  Rule  9241(c)  is 


inchided  in  SEC  Rules  of  Practice 
221.«» 

3.  Pre-hearing  Submissions.  As  part  of 
the  pre-heaiing  process,  the  propcwed 
rules  also  contemplate  that  the  Hearing 
Officer  may,  in  \hB  exercise  of  his  or  her 
discretion,  order  the  Parties  to  file  (me 
or  more  types  of  pre-hearing 
submissions.  (Proposed  Ride  9242.) 
Among  the  pcnsible  pre-hearing 
submissions  that  may  be  required  are: 
An  outline  or  narrative  summary  of  the 
case  or  defense;  the  legal  theories  upon 
wdiich  the  parties  wiU  raly;  a  list  of 
documents  and  copies  of  documents 
that  the  Parties  intend  to  Introduce  at 
the  hearing;  a  list  of  the  Parties' 
anticipated  witnesses,  including  the 
witnesses'  names,  occupations, 
addresses,  and  brief  summary  of  their 
expected  testimony;  and,  wiUi  respect  to 
an  expert  witness,  a  statonent  of  the 
expert's  qualifications,  a  listing  of  other 
proceedings  in  which  the  witness  has 
given  expert  testimony,  a  list  of  the 
expert's  publications,  and  copies  of 
those  publications  that  ara  not  readily 
availabfe.  (Proposed  Rule  9242(a)  (1)- 
(5).) 

Proposed  Rule  9242  is  modeled  on 
SEC  Rules  of  Practice  222  '^^  and  also  is 
consistent  with  ACUS  Model 
Adjudication  Rule  220,  ■<"  entitled  "Pre- 
hearing Statement"  The  descriptive  list 
of  pre-hearing  submissions  in  proposed 
Rule  9242  (a)(l)-(a)(5)  is  virtually 
identical  to  that  set  forth  in  SEC  Rules 
of  Practice  222.'°"  It  also  reflects  the 
concept  underlying  ACUS  Model 
Adjudication  Rule  220,  ■<"  which 
suggests  that  the  Parties,  in  advance  of 
hearing,  file  a  statement  setting  forth  the 
issues  involved  in  the  adjudication,  the 
foots  in  dispute,  and  the  identity  of 
witnesses  and  exhibits  to  be  presented 
at  the  hearing. 

(x)  Pro  Se  Respondents 

Enhancing  the  Rule  9000  Series  to 
formalize  requirements  regarding  the 
filing  of  papere  and  service  of  such 
papere  upon  Parties,  the  timely 
production  to  Respondents  of  relevant 
evidence,  the  use  of  motions  and  to 
incorporate  other  procedural  protections 
should  improve  the  fairness  and 
efficiency  of  a  disciplinary  proceeding, 
but  could  disadvantage  some  pro  se 
Respondents. 

The  NASD,  through  the  NASD 
Regulation's  Office  of  Dispute 
Resolution  and  the  Chief  Hearing 
Officer,  is  committed  to  providing  a  fair 


forum  fcM'  all  Parties.  Thus,  the  Chief 
Hearing  Officer  and  all  Hearing  Offioen 
shall  adopt  as  a  practice  the  flexible 
approadi  adopted  in  state  and  fedoral 
judicial  proceedings.  Pro  se 
Respondents  shall  be  granted  waiven 
from  certain  procedural  lequiraments  ■  *" 
or  otherwise  be  excused  from  fiiUy  or 
partially  complying  with  certain 
procedural  or  twrhniral  rules  to  the 
extent  that  the  Adjudicator  may  allow 
and  still:  (i)  Provide  feir  notice  to  other 
Parties  of  the  issues  before  the 
Adjudicator;  (ii)  provide  the  Parties  an 
opportunity  to  respond  to  the  issues; 
and  (iii)  establish  and  maintain  a  record 
for  any  appeal  of  the  matter. 

The  Association  believes  that  this  , 
approach  will  be  feirer  for  all  Parties 
and  more  effective  in  promoting  the 
efficient  administration  of  disciplinary 
proceedings  than  adopting  a  general 
waiver  of  one  or  more  procedural  rules 
for  the  benefit  of  a  pro  se  Respondent 
The  Hearing  Officers  will  be  trained  and 
instructed  to  provide  flexibility  to  pro  se 
Respondents  to  further  fairness,  which 
is  a  fundamental  principle  guiding  the' 
revision  of  the  proposed  Ride  9000 
Series. 

(xi)  Offers  of  Settlement.  AWCs  and 
MRVs 

As  set  forth  in  proposed  Rule  9216(a). 
an  AWC  is  a  letter  thJat  a  person  or  a 
member  w^o  perceives  he  or  it  will  be 
the  subject  of  a  complaint  initiating  a 
disciplinary  proceeding  agrees  to 
execute  to  resolve  the  matter  in  a  pre- 
complaint  environment  As  set  forth  in 

firoposed  Rule  9216(b),  an  MRV  is  a 
etter  that  a  person  or  a  member  who 
perceives  he  or  it  will  be  the  subject  of 
a  complaint  initiating  a  disciplinary 
proceeding  agrees  to  execute  to  resolve 
the  matter  prior  to  the  issuance  of  a 
complaint."  ■  As  set  forth  in  proposed 
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■  '^For  axample,  in  certain  ciraiinitanraii.it  would 
be  appropriate  to  axcuaa  a  pro  $e  Reapoodent  from 
complying  with  certain  requiramantt  in  Rule  9148. 
NASD  Ragulatian  anticipatae  diat  with  tacpact  to 
lavatal  of  tha  pf  opoeed  nilaa,  pro  te  Raapondent* 
will  ba  treated  with  good  faith,  fainiaea,  and 
flsxjbility. 

■  >  I  Cuirent  MRV  procedures  are  eat  Cotth  in  Rule 
9217(b)  and  Rnla  IM-11217.  Current  Rule  lM-9217 
alao  indudae  Rulae  2S47(b)  and  (c).  Rule*  4615  and 
4616.  tha  Rnla  4650  Seriae.  Rules  6620  and  6420. 
Rulae  4613(d).  and  tha  Rule  6700  Series. 

By  this  filing,  the  Aaaodation  proposes  to  amend 
IM-4216  by  lamoring  trade  reporting  violations 
from  tha  liat  As  amradad.  propoead  Rule  IM-9216, 
listing  thoae  violations  appropriate  ior  di^maitian 
under  the  minor  rule  violations  plan,  includes  only 
the  following  violations: 

•  Rule  2210  (b)  and  (c).  and  Rule  2220(b)  and 
(c)— FUlute  b>  have  advartiaements  and  sake 
literature  approvad  by  a  principal  prior  to  uaa, 
{dlure  to  maintain  aaperata  filaa  of  advartiaaaients 
and  aalaa  litaratuia  m««»«ii««ng  requited 
information,  and  bihire  to  file  advartisanMnts  with 
tha  Aaaodatiaa  within  tha  raquirad  time  limits. 
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Rule  9270.  an  offer  of  settlement  is  an 
offer  made  by  a  Respondent  prior  to  a 
determination  on  the  merits  after  a 
hearing,  which  a  person  ot  a  member 
makes  in  order  to  resolve  the  matter 
prior  to  the  issuance  of  a  decision  on  the 
merits.  Each  of  these  proceedings  exists 
in  the  current  Code.  (Rules  9217  and 
9226.) 

In  proposing  Rules  9216  and  9270 
relating  to  AWC,  MRVs.  and  ofiiars  of 
settlement,  the  NASD  recognizes  that 
such  actions  taken  volimtarily  by  a 
Respondent,  or  a  person  about  to  be 
named  as  a  Respondent,  create  different 
conditions  under  which  the  involved 
persons  may  act  Thus,  in  proposed 
Rules  9216  and  9270.  to  go  forward  with 
such  procedures,  a  Party  (or  a  potential 
Party)  mxist  agree  to  waive  the 
protections  offered  against  ex  parte 
communications  and  the  separation  of 
function  concept  expressed  in  proposed 
Rule  9144.  (Proposed  Rules  9216  (a)(2) 
and  (b)(2),  and  9270(d)(3).)  However,  if 
the  AWC.  MRV.  or  ofiisr  of  settlement  is 
not  accepted  by  the  final  arbiter,  the 
■ejected  dociunent  does  not  constitute  a 
part  of  the  record  in  any  proceeding. 
[See,  e.g.,  Proposed  Rules  9270(h), 
9216(a)(4),  and  g216(b)(4).) 

The  Select  Committee  reconmiended 
that  the  Association  seek  to  reduce  the 
workload  of  the  National  Business 
Conduct  Committee  by  limiting  its 
review  of  certain  cases,  including 
certain  settlements  and  related  types  of 
voluntary,  negotiated  resolutions  of 
disputed  matters,  such  as  AWCs  and 
MRVs.  To  achieve  this  goal.  NASD  and 
NASD  Regulation,  by  resolution,  have 
delegated  to  the  General  Counsel  of 
NASD  Regulation  the  authority  of  the 
National  Business  Conduct  Committee 
to  accept  or  refer  to  the  National 
Business  Conduct  Committee  for  its 
consideration  AWCs,  MRVs.  and  offers 
of  settlement,  and  have  delegated  to  the 
Chair  and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  the 
authority  of  the  National  Business 
Conduct  Committee  to  accept  or  reject 
such  AWCs,  MRVs.  and  offers  of 
settlement.  Proposed  Rule  9216  and 
proposed  Rule  9270(e)(2)  codify  these 
delegations.  However,  a  contested  offer 
of  settlement  and  order  of  acceptance 
may  be  accepted  or  rejected  only  by 
either  the  full  National  Business 
Conduct  Committee  or  the  Chair  and 


Vice  Chair,  as  provided  in  proposed 
Rule  9270(f)(2).  The  Association 
believes  these  delegations  will  allow  the 
National  Business  Conduct  Committee 
to  concentrate  on  contested  disciplinary 
matters  and  those  matters  raising  policy 
questions. 

(xii)  National  Business  Conduct 
Committee  Appeals  or  Review  of 
Disciplinary  Proceedings  and 
Discretionary  Review  By  the  NASD 
Regulation  Board  or  the  NASD  Board 

Like  the  oirrent  Rule  9300  Series, 
proposed  Rule  9312  through  proposed 
Rule  9349  provide  that  the  National 
Business  Conduct  Committee  may 
review  any  disciplinary  proceeding  for 
which  a  first  or  "trial-level"  decision 
has  been  rendered.  "^  Also,  like  current 
Rule  9310(a),  proposed  Rule  9311 
provides  that  a  Respondent  may  appeal 
any  "trial  level"  decision,  including  a 
default  decision.'  13  Proposed  Rule 
9311(a)  also  contains  a  new  right — the 
right  of  the  Department  of  Enforcement 
(or  any  other  Complainant)  to  appeal  as 
a  matter  of  right.  This  provision 
recognizes  that,  following  the  complete 
separation  of  the  adjudicative  function 
itom  the  Department  of  Enforcement 
and  the  complete  segregation  of  the 
prosecutorial  function  within  the 
E)epartment  of  Enforcement,  it  is 
appropriate  to  permit  the  Department  of 
Enforcement  staff  to  make  an 
independent,  professional  judgment  as 
to  whether  an  appeal  should  be  filed. 

There  are  very  few  other  changes  of 
significance  to  the  review  procedures 
used  by  the  National  Business  Conduct 
Committee.  Proposed  Rule  9311(c)  and 
proposed  Rule  9312(c)  now  explicitly 
set  forth  the  information  required  for  a 
Party  to  file  a  notice  of  appeal  and  the 
National  Business  Conduct  Committee 
to  file  a  notice  of  review.  Further, 
proposed  Rule  9311  provides  for  the 
right  of  a  Party  to  cross-appeal. 

In  proposed  Rule  9312(a)(1),  the 
National  Business  Conduct  Committee's 
decision  whether  to  call  a  case  for 
review  rests  with  a  National  Business 
Conduct  Committee  Review 
Subcommittee.  The  Review 
Subcommittee  is  composed  of  two  to 


•  Rule  3360— Failui*  to  tiiMly  fila  rapotta  of 
ihort  poaitioiu  on  Form  NS-1. 

•  Rula  3110— Fajlui*  lo  kaap  and  fww^ 
accounts,  racords.  mamaranda  and  eonaapondanca 
in  conibrnianca  with  all  appUcabla  lawa,  rulaa. 
ragulationa  and  (tatamants  of  policy  pramulgatad 
tharattndor  and  with  tba  Rulaa  of  tba  Aaaodatioa 

Thua.  only  cartain  typaa  of  yjolartona  may  ba 
raaohrad  ponuant  to  an  MRV. 


■  »In  tha  currant  rulaa,  such  dacisiona  ara 
randatad  by  a  Hearing  Committaa  or  an  Extended 
Hearing  Committee.  (Rule  9223  (a)  and  (b).)  Aa 
noted  earlier,  under  the  propoaed  rulea  such 
dedaiooa  would  be  rendered  by  a  Hearing  Panel,  or. 
if  applicable,  an  Extended  Hearing  Panel 

■"A  Raepondent  may  not  "appeal"  any  final 
action  contained  in  an  AWC  an  MRV  or  an  oftar 
of  oattlament  and  an  order  of  acceptance  that  hoa 
been  acxxptad  by  any  of  the  General  Counaal  of 
NASD  Rogulation,  the  Chair  and  the  Vice  Chair  of 
the  National  Buainaai  Conduct  Committee,  or  the 
Netiooel  Binineaa  Conduct  Committee.  (Propoaed 
Rulaa  Mie  (a)  and  (b),  and  9270.J 


four  persons  who  are  current  members 
of  the  National  Business  Conduct 
Committee,  and  must  include  a  balance 
of  Non-Industry  Directors  and  Industry 
Directors,  or,  if  not  balanced,  shall 
include  a  majority  of  Non-Industry 
Directors.  (Proposed  Rule  9312(a)(1).) 

Proposed  Rule  9312(a)(2).  codifies 
existing  delegations  to  the  General 
Counsel  of  NASD  Regulation  of  the 
authority  of  the  National  Business 
Conduct  Committee  to  determine  if  a 
default  decision  issued  pursuant  to  Rule 
9269  should  be  reviewed  by  the 
National  Bxisiness  Conduct  Committee. 
The  provision  reflects  another  part  of 
the  decision  of  the  NASD  Board  to 
reduce  the  worii  of  the  National 
Business  Conduct  Committee  and  the 
related  Select  Committee's 
recommendation. 

Subcommittees '  ■*  and  Extended 
Proceeding  Committees  >  ■'  continue  to 
act  as  the  appeal  forum  to  which  the 
Parties  present  argiunents,  and  if 
allowed,  any  new  evidence.  (Proposed 
Rule  9346.)  Proposed  Rule  9346(h) 
contains  the  new  requirement  that  any 
person  testifying  in  sudi  a  hearing  will 
do  so  under  oath  or  by  affirmation, 
except  in  unusual  cinnunstances. 

A  Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee 
transmits  a  written,  recommended 
decision  to  the  National  Business 
Conduct  Committee.  (Proposed  Rule 
9345.)  The  National  Business  Conduct 
Committee  receives  the  recommended 
decision  in  writing  not  later  than  seven 
days  before  the  meeting  of  the  National 
Business  Conduct  Committee  at  which 
the  disciplinary  proceeding  is 
considered.  (Proposed  Rule  9345.)  At 
the  same  time,  all  other  Directors  who 
sit  on  the  NASD  RegiUation  Board  also 
receive  the  written  reconunended 
decision.  (Proposed  Rule  9345.) 

Pursuant  to  proposed  Rule  9349,  the 
National  Business  Conduct  Committee, 
after  considering  all  matters  presented 
in  the  appeal  or  review,  and  the  written 
recommended  decision  of  the 
Subcommittee,  or,  if  applicable,  the 


■■'The  term  "Subcommittee"  maana  an  appellate 
body  that  i*  appointed  by  the  National  Buainaea 
Conduct  Committee:  (1 )  Conatituted  by  Rule  9331(a) 
to  participate  in  the  National  Busineaa  Conduct 
Committee's  contideration  of  a  diaciplinary 
proceeding  punuani  to  the  Rule  9300  Seriea;  or  (2) 
constituted  under  the  Rule  9400  Series  or  Rule  9500 
Series  to  conduct  a  review  proceeding.  (Proposed 
Rule  9120<z).) 

'  ■>  The  terms  "Extended  Procaading  Committaa" 
maens  an  appellate  body  that  is  appointed  by  tfa* 
National  Busineaa  Conduct  Committee  and 
conatitnted  under  Rule  9331(aK2)  to  participata  in 
the  National  Buainaea  Conduct  Conunittee's 
consideration  of  a  diadplinary  proceeding  that  is 
daaaifiad  oa  an  "Extended  Proceeding"  and 
fovemed  by  the  Rule  9300  Seriea.  (Propoaed  rule 
9120Ck).) 


Extended  Proceeding  Committee,  may 
affirm,  modify,  or  reverse  the  dedsion 
of  the  Hearing  Panel,  or,  if  applicable, 
the  Extended  Hearing  Panel,  and  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
National  Business  Conduct  Committee 
may  remand  the  disciplinary  proceeding 
with  instructions. 

Although  proposed  Rule  0346 
provides  that  the  National  Business 
Conduct  Committee  may  hear  the 
Parties  present  arguments,  and  consider 
and  rule  upon  motions  for  leave  to 
introduce  new  evidence,  the 
Association  anticipates  these  functions 
will  be  performed  by  the  appointed 
Subcommittee  or  Es^nded  Proceeding 
Committee  as  provided  explicitly  in 
Rule  9331(b).  Thus,  the  inclusion  of  the 
National  Business  Conduct  Committee 
in  certain  procedural  rules  (e.g.. 
proposed  Rules  9341.  9342, 9343.  9346, 
and  9347)  is  intended  to  provide 
flexibility  to  the  whole  National 
Business  Conduct  Committee  in 
extraordinary  circiunstances. '  ■* 

After  reaching  its  conclusions  .on  the 
issues,  the  National  Business  Conduct 
Committee  prepares  a  proposed  written 
decision. "7  (Proposed  Rule  9349(b).) 
Under  proposed  Rtde  9351  and 
proposed  Rule  9352.  the  proposed 
written  decision  of  the  National 
Business  Conduct  Committee  may  be 
called  for  review  by,  respectively,  any 
Director  of  the  NASD  Regulation  Board, 
and  any  Governor  of  the  NASD  Board. 
The  opportunity  for  a  Director  or 


■  wpor  example,  Respondent  in  a  simple  ceae  may 
nnaaith  clear  new  dociunantaiy  eridanca  which 
may  ohar  tba  diapooitian  of  the  caae  and  aofamU  a 
motion  for  conaidoration  of  such  new  evidence  afkar 
the  Suboommittee  or  the  Extended  Prooaedii^ 
Coounittae  hoa  tranamittad  a  racomnandad 
dadaion  to  the  National  Buainaea  Conduct 
Committaa.  but  bafare  the  National  Buiinaoa 
Conduct  Oanmittaa  hod  prepared  a  propoaed 
vrritten  dedakm.  The  NatioiMl  Buainaea  Conduct 
Coaunittae  gsnorally  would  roquaat  that  the 
Suhmnwntttee  or  the  Extended  Proceeding 
Committaa  conakfar  the  motion,  but.  uaing  the 
flaodbility  provided  in  Rule  9346.  could  conaidar 
and  dadda  the  motion  itaelL 

■■^Spedficolly,  tha  dadaion  muat  lachKb: 

(1)  A  alatamaot  daarflhing  tha  inroatigrtive  or 
othor  origin  of  the  diadplinary  proceeding; 

(2)  The  spedfic  statutory  or  rule  provisions  that 
wore  aUagad  to  have  bean  violated; 

(3)  A  atatonant  aalting  forth  tha  findinga  of  fKl 
with  laapad  to  any  ad  or  practioa  tfaa  Raqwndant 
w«a  allagad  to  have  """"'♦♦"^  or  "■"'««^: 

(4)Thacondn»tonaaatowfaatiiarthaBaq)oodant 
viotolad  any  proviaion  allagart  in  tha  "~tJ»«'«^ 

(S)  A  alalainaiU  in  aupport  of  dta  diapodtian  of 
tba  prindpal  iaaiiaa  ntoad  in  tha  praoMding;  and 

cm  ri  itatamant  riainlhliii  aiij  aaiii  lliiii  liiniiiaail. 
tha  noaona  thordian.  and.  paaiiant  to  Rale  9360, 
Ifaa data  upon  wfakfa aach  aanctton abaMl 


Governor  to  call  a  case  for  review  occurs 
sequentiaUy. 

Each  Diiector  receives  a  summary  of 
the  National  Business  Conduct 
Committee's  dedsions  at  the  NASD 
Regulation  Board  meeting  the  day  after 
the  National  Business  Conduct 
Committee  meeting  at  which  the  written 
recommended  dedsions  of  the 
Subonnmittees  or  die  Extended 
Proceeding  Committees  are  considered. 
As  discussed  above,  each  Director 
previously  will  have  received  the  full 
text  of  such  written  recommended 
decisions  of  the  Subcommittees  and  the 
Extended  Proceeding  Committees.  Any 
Director  may  call  a  case  for  review  at  tiie 
NASD  Regulation  Board  meeting  next 
following  the  National  Business 
Conduct  Committee  meeting. 

Second,  the  National  Busmess 
Conduct  Committee  transmits  the  full 
text  of  its  proposed  written  decisions 
and  summaries  to  each  of  the  NASD 
Regulation  Board  Directors  immediately 
after  the  Board  meeting  following  the 
National  Business  Conduct  Conunittee 
meeting  at  which  the  writtoi 
recommended  decisions  of  the 
Subcommittees  and  the  Extended 
Proceeding  Committees  are  considered 
by  the  National  Business  Condud 
Committee.  >■*  If  no  Diiector  calls  the 
case  for  review  during  the  second  seven 
day  call  for  review  period  provided  in 
Rule  9351(b).  then  the  National 
Business  Condud  Committee  proposed 
written  dedsion  is  transmitted  to  each 
Governor  of  the  NASD  Board.  If  no 
Govomor  calls  the  case  for  review 
during  the  period  provided  in  Rule 
9352(b).  then  the  proposed  written 
decision  of  the  National  Business 
Condud  Committee  is  served  upon  the 
Parties  and  is  the  final  diadplinary 
action  of  the  Assodatioa  for  purposes  of 
SEC  Rule  19d-l(cMl).  (Proposed  Rule 
934g(c).) 

If  a  proposed  written  decision  of  the 
National  Business  Condud  Committee 
is  called  for  review  by  a  Diredor  of  the 
NASD  Regulation  Board,  the 
disdplinvy  proceeding  is  placed  on  the 
agenda  for  the  next  scheduled  meeting 
of  the  NASD  Regidation  Board  and  the 
NASD  Regulation  Board  considers  the 
diadplinary  proceeding  at  that  meeting. 
(Proposed  Rule  9351(c).)  The  NASD 


(FMpooad  Rnla  eM9(b)  (1H6).) 


■  ■■Bacaaaa  die  National  Buainaea  Condud 
Conmitlaa  aomatiniaa  dwngaa  tha  written 
laoommandad  dariatona  of  tha  Salmaiuiilttaaa  (or, 
tf ■ppH>»tJ»  tiin—  «f t^t  Bmmrti il  nnfoadli^ 
rfwiniitiaaa),  tba  aocond  call-iftavtaw  period 
givos  aoch  Diiador  a  cfaanoa  to  caialnay  oonoidar 
whetbar  thaaa  rbamei  to  tfaa  Suhr nmmittaaa'  (cr, 
if  appUcabla.  tba  Bstondad  Prooaadin« 

ertiich  each  Dtaador  raoahraa  aavan  liays  boion  tba 
NASD  hgnlotion  Boanl  maotiiv,  oogpat  tba  aoMl 
ior  •  call  far  roviaw. 


Regulaticm  Board  then  prepares  a 
proposed  written  decision.  %^ich 
becomes  the  final  diadplinary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(c)(l).  unless  the  NASD 
Board  exerdses  its  right  to  call  the 
diadplinary  proceeding  for  review 
(Proposed  Rules  9351(e)  and  9352(b)(1)). 
or  unless  the  poceeding  is  remanded 
(Proposed  Rule  9351(e)). 

As  referenced  eaiiier.  proposed  Rule 
9352  provides  for  the  NASD  Board  to 
caU  for  review,  and  thereafter  review  at 
its  next  meeting,  either  a  proposed 
written  decision  of  the  N^tmal 
Business  Condud  Committee,  or,  if  the 
NASD  Regulation  Board  reviewed  the 
diadplinary  proceeding,  a  propoaed 
written  dedsion  of  the  NASD 
Regulation  Board.  (Proposed  Rule 
9352(b)  (1)  and  (2).)  The  review 
procedures  of  the  NASD  Board  in  other 
respects  follow  those  described  above 
with  resped  to  review  by  the  NASD 
Regulation  Board.  (Proposed  Rule  9352.) 

(xiii)  Recusal  or  Disqualification 

There  are  four  provisions  in  the 
proposed  Rule  9000  Series  dealing  with 
the  recusal  or  disqualification  of  an 
Adjudicator  in  the  event  the 
AdjudicatOT  in  a  diadplinary  or  other 
proceeding,  at  the  "trial  level"  or  in  a 
subsequent  appeal  or  review  of  such 
proceeding,  has  a  conflid  of  interest  or 
a  bias.  (Proposed  Rules  9160. 9233. 
9234.  and  9332.)  In  the  Rule  9000 
Series,  the  standard  set  forth  imder 
w^di  an  Adjudicatw  must  recuse 
himself  or  herself  or  may  be  disqualified 
by  motion  is:  "a  conflid  of  interest  or 
bias,  or  circumstances  otherwise  exist 
%^ere  the  *  *  *  [the  Adfudicator's] 
fairness  mi^t  reasonably  be 
questioned." 

The  standard  borrovrs  heavily  from 
the  conflid  of  interest  standard 
applicable  to  fisderal  judges.  Under  28 
U.S.C  455(a)  "(alny  ju^ce,  judge,  or 
magistrate  of  the  Ihiited  States  shall 
disqualify  himself  in  any  proceeding  in 
whidi  his  impartiality  might  reasonably 
be  questioned."  In  addition,  the 
Assodatim  has  also  looked  to  the  APA. 
Sectim  556(b)  of  the  APA  provides  that 
"la]  presiding  or  paitidpating  emplojree 
may  at  any  time  disqualify  himself.  On 
the  filing  in  good  faith  of  a  timely  and 
suffident  affidavit  of  personal  bias  at 
other  disqualification  of  a  presiding  or 
partidpating  employee,  the  agency  shall 
detennine  the  matter  *  *  •  ." 

The  proposed  standard  wiU  be 
interpreted  in  a  manner  that  accords 
with  the  operation  of  a  self-regulatory 
disdplinaiy  system  in  which  members 
of  die  industry  are  intended  to  serve  as 
Adjudicators.  The  judicial  interpretation 
of  28  U.S.a  455(a)  provides  a  basis  far 


tKtK.a 
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such  an  interpretatiim  because  the 
judicial  interpretation  relies  upon 
additional  objective  factors  used  to 
determine  a  disputed  claim  of  bias.  The 
Association  intends  to  rely  on  such 
judicial  interpretation  of  the  clause  "in 
which  his  impartiality  might  reasonably 
be  questioned"  in  28  U.S.C  455(a).  in 
interpreting  the  proposed  clause,  "if 
circumstances  otherwise  exist  where 
*  *  *  (the  Adjudicator's]  fairness  might 
reasonably  be  questioned."  The  notions 
of  impartiality  and  fairness  are 
inextricably  linked  in  an  analysis  of 
whether  an  Adjudicator  fairly  judges  a 
proceeding. 

In  Pepsico,  Inc.  v.  S4cMillan,  764  F.2d 
458. 460  (7th  Cir.lQSS).  the  Seventh 
Circuit  said:  "(t]he  test  for  an 
appearance  of  partiality  is  *  *  * 
whether  an  objective,  disinterested 
observer  fully  informed  of  the  facts 
underlying  the  grounds  on  which 
recusal  was  sought  would  entertain  a 
significant  doubt  that  justice  would  be 
done  in  the  case."  Cases  in  the  Second. 
Eighth  and  Eleventh  Circuits  set  forth 
iriiniliir  interpretive  language.  The 
Second  Ciroiit  stated,  in  United  States 
V.  LovagUa.  954  F.2d  811.  815  (2d  Cir. 
1992).  that  in  interpreting  the  statutory 
standard,  a  person  would  be  required  to 
ask:  "Woula  a  reasonable  person, 
knowing  all  the  facts,  conclude  that  the 
trial  ju(^'s  impartiality  could 
reasonably  be  questioned?"  See  also 
United  States  v.  Walker.  920  F.2d  513, 
517  (8th  Or.  1990)  (after  considering 
public  and  private  circumstances, 
would  a  reasonable,  uninvolved 
observer  question  the  judge's 
impartiality,  and  would  an  objective, 
disinterested  observer  fiiUy  informed  of 
facts  underlying  the  ground  on  which 
recusal  is  sought  entertain  significant 
doubt  that  justice  would  be  done); 
PaHoer  v.  Connors  Steel  Co..  855  F.2d 
1510. 1524  (11th  dr.).  cert,  denied.  490 
U.S.  1066  (1988)  (Section  455(a) 
embodies  an  objective  standard; 
"whether  an  objective,  disinterested,  lay 
observer  fully  informed  of  the  facts 
underlying  the  grounds  on  which 
recusal  was  soii^t  would  entertain  a 
significant  doubt  about  the  judge's 
impjBitiaUty"). 

file  general  provision  for 
disqualification  is  set  forth  in  proposed 
Rule  9160.  and  refers  to  each  of  the 
various  persons  or  groups  that  may  act 
as  an  Adjudicator  under  the  proposed 
Ihile  9000  Series.  Each  of  the  rules 
contemplates  that  an  Adjudicator  shall 
exercise  good  faith  and  recuse  himself 
or  herself  as  necessary. 

Consistent  with  the  Select  Conmiittee 
Report,  proposed  Rules  9233  and  9234 
expressly  (wovide  a  procedure  bx  a 
Pnty  to  seek  the  disqualificatian  of  a 
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Hearing  Officer  or  a  Hearing  Panelist. 
The  purpose  of  these  propcwed  changes 
is  to  formalize  the  existing  practice  of 
permitting  such  challoiges  so  that  they 
can  be  dealt  with  expeditiously. 

In  addition,  the  Association  proposes 
to  authorize  the  Chief  Hearing  Officer  to 
disqualify  a  Panelist  of  a  Hearing  Panel 
or  an  Extended  Hearing  Panel. 
(Proposed  Rule  9234(b).)  This  provision 
was  added  to  assure  that  if  a  Hearing 
Officer  or  any  other  person  became 
aware  of  a  factual  basis  for  the 
disqualification  of  a  Panelist,  the  Chief 
Hearing  Officer  could  act  even  if  the 
Parties  did  not.  and  the  Panelist  or 
Hearing  Officer  had  not  recused  himself 
or  herself. 

Proposed  Rules  9233  and  9234 
governing  the  disqualification  of  a 
Hearing  Officer  or  one  or  both  Panelists 
of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  draw,  in  part,  on  the 
basic  provisions  found  in  Model 
Adjudication  Rule  112  ■  ■'  and  SEC 
Rules  of  Practice  112.  ■»  But  rather  than 
relying  on  the  challenged  Adjudicator  to 
make  the  initial  decision  regarding 
disqualification,  the  proposed  rules 
initially  place  that  decision  with  the 
Chief  Hearing  Officer  when  the 
challenge  is  to  the  impartiality  or 
fairness  of  a  Hearing  Officer  (Proposed 
Rule  9233(c)),  or  to  the  Hearing  Officer 
appointed  to  a  disciplinary  proceeding 
if  the  challenge  is  to  the  impartiality  or 
fairness  of  one  or  both  of  the  other 
Panelists  (Proposed  Rule  9234  (c)  and 
(d)).  If  a  person  challenges  the 
composition  of  the  entire  Hearing  Panel, 
or  Extended  Hearing  Panel,  the  Qiief 
Hearing  Officer  decides  whether  one  or 
all  three  members  of  the  Hearing  Panel 
or  Extended  Hearing  Panel  shall  be 
disqualified.  (Prop<^ed  Rule  9234(e).)  In 
all  cases  a  written  ruling  must  be  issued 
on  the  motion,  which  will  fadUtate 
review  of  the  decision. 

Proposed  Rule  9332.  providing  for  the 
disqualification  of  Panelists  appointed 
to  one  of  the  two  panels  or  committees 
used  in  the  appeal  or  review  process  by 
the  National  Business  Condxict 
Committee,  the  Subcommittee  (v  an 
Extended  Proceeding  Committee,  as 
described  above,  is  substantively  the 
same  as  proposed  Rules  9233  and  9234. 
except  that  under  propd^^  Rule  9332 
the  Chair  or  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
shall  determine  a  motion  for  the 
disqualification  of  a  Panelist,  and 
appoint  a  replacement  Panelist 
(Proposed  Rule  9332  (c)  and  (d).) 
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(xiv)  Contemptuous  Conduct 

The  Select  Committee  recognized  that 
NASD  disciplinary  proceedings  have 
become  increasingly  more 
"contentious,"  which  presents  a 
"growing  need  for  the  power  to  sanction 
frivolous  practice  or  contiimadous 
conduct."  (Select  Committee  Report,  p. 
R-24.)  The  Select  Committee  broadly 
recommended  rule  revisions  "to     " 
discipline  parties  or  coimsel  on  either 
side  who  engage  in  such  behavior."  [Id.) 
The  prospect  of  potential  sanctions  can 
be  an  important  impetus  toward 
compUance  with  otherwise 
imenforceable  orders. 

Proposed  Rule  9280  is  responsive  to 
the  Select  Committee's 
recommendation.  The  proposed  rule 
suggests  a  variety  of  sanctions  that  may 
be  imposed  for  conduct  that  violates 
orders  of  a  Hearing  Officer,  a  Hearing 
Panel  or.  if  applicable,  an  Extended 
Hearing  Panel,  and  for  other 
contemptuous  conduct  during  a  hearing. 
Under  Proposed  Rule  9280(b)(1).  The 
Hearing  Officer,  Hearing  Panel,  or.  if 
applicable,  an  Extended  Hearing  Panel 
can  sanction  contemptuous  conduct  by 
ruling,  among  other  things,  that:  the 
subject  matter  of  the  violated  order  or 
any  other  designated  facts  be  taken  as 
estabhshed  for  purposes  of  the 
proceeding;  the  violator  or 
contemptuous  Party  be  precluded  from 
supporting  or  opposing  certain  claims  or 
defenses,  or  precluded  from  introducing 
evidence  on  certain  matters;  and 
particular  pleadings  or  parts  thereof  be 
stricken. 

Proposed  Rule  9280(b)(2)  provides  for 
the  imposition  of  sanctions  for  a  Party's 
unjustified  refusal  to  make  disclosures 
required  by  the  proposed  Rule  9250 
Series,  or  otherwise  required  by  order  of 
a  Hearing  Officer,  Hearing  Panel,  or.  if 
applicable,  an  Extended  Hearing  Panel. 
Uiiless  the  failure  to  make  disclosures  is 
harmless,  the  recalcitrant  Party  is 
precluded  from  using  any  of  the 
information  withheld  or  the  testimony 
of  the  witness  that  was  not  disclosed  as 
evidence  at  the  hearing,  or  otherwise 
relying  on  such  information  or 
te^imony.  This  sanction  may  be 
imposed  in  addition  to.  or  in  Ueu  of.  the 
various  restrictions  on  the  conduct  of 
the  case  authorized  by  proposed  Rule 
9280(b)(1).  Further,  under  Proposed 
Rule  9280(c),  absent  reasonable  basis,  a 
Party's  frdlure  to  admit  the  genuineness 
of  a  document  that  is  later  found  to  be 
genuine  nuy  also  be  subject  to  the 
sanctions  listed  in  proposed  Rule 
9280(b)(1). 

Proposed  Rule  9280.  read  in 
conjunction  with  proposed  Rule  9150. 
also  authcvizas  a  Hearing  Officer, 


Hearing  Panel,  or.  if  applicable,  an 
Extended  Hearing  PaiMl  to  exclude  an 
offending  attorney  or  person  acting  in  a 
representative  capacity  from  functioning 
as  such  in  the  particular  proceedings.  In 
this  regard,  proposed  Rule  9141(b)  also 
makes  clear  that  the  right  to 
representation  in  a  disciplinary 
proceeding  is  subject  to  the  power  to 
»cclude  a  Party's  representative  or 
attorney  under  proposed  Rules  9150  and 
9280.  Under  proposed  Rule  9280(c),  an 
attorney  or  representative  who  is 
excluded  bom  participating  in  a 
disciplinary  proceeding  may  seek 
immediate  review  of  the  exclusion  order 
by  the  National  Business  Conduct 
Committee  by  filing  a  motion  to  vacate 
within  five  days  after  service  of  the 
order.  The  filing  of  such  a  moticw 
operates  to  stay  all  aspects  of  the 
disciplinary  proceeding,  pending 
expedited  consideration  and  a  prompt 
decision  by  the  National  Business 
Conduct  Committee. 

Proposed  Rule  9280  is,  in  part, 
modeled  on  SEC  Rules  of  Practice 
180.  >2>  SEC  Rule  180.  '^  also  entitled 
"Contemptuous  Conduct."  similarly 
authorizes  excluding  the  violator  from 
the  proceeding  and/or  suspending  that 
person  from  representing  others  in  it 
Under  SEC  Rule  180(b).  >23  any  Sting 
which  fails  to  comply  with  SEC  rules  or 
with  any  order  issued  in  the  proceeding 
can  be  rejected.  In  addition,  under  SEC 
Rule  180(c).  <24  a  failure  to  make  a 
required  filing  or  to  aue  a  deficiency 
within  the  time  ordered  can  lead  to 
dismissal  or  defiault,  or  to  orders 
limiting  or  restricting  the  offanding 
party's  evidentiary  opportunities.  The 
Association  believes  the  discietionaiy 
sanctioning  powers  granted  to  hearing 
officers  in  SEC  admiaistrative 
proceedings  are  comparable  to  those 
authorized  by  proposed  Rule  9280. 

The  sanctions  set  forth  in  proposed 
Rule  9280(b)(1)  are  also  drawn  from 
F.R.C.P.  37(b)(2).  which  authorizes 
federal  district  courts  to  impose  a 
variety  of  sanctions  for  violations  of  the 
courts'  discovery  orders.  As  reflected  in 
SEC  Rule  180(c)  >23  and  ACUS  Model 
Rule  111(L). '»  F.R.CP.  37-type 
sanctions  may  be  appropriate  for  other 
contemptuous  omduct,  in  addition  to 
discovery  violations.  Comment  5  to 
ACUS  Model  Rule  111(L)  Usts  possible 
appropriate  sanctions:  "Refusing  to 
allow  the  support  or  opposition  to  a 
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defense,  prohibiting  the  introduction  of 
disputed  matters  into  evidence, 
excluding  testimcHiy  or  expelling  a  party 
or  pwson  from  the  hearing."  *"  As 
noted,  these  are  among  the  sanctions  set 
forth  in  proposed  Rule  9280. 

i.  Proposed  Changes  to  Proceedings  in 
the  Rule  9500  Ruk  Series  and  the  Rule 
9600  Series 

(i)  General 

The  Association  is  requesting 
temporary  approval  of  the  proposed 
Rule  9400  and  9500  Series  as  an  interim 
step  to  give  the  Association  the 
Of^rartunity  to  review  comprehensively 
these  Rules,  consider  the  consolidation 
of  the  procedures  covered  by  these 
Rules,  and  propose  a  revision  of  these 
Rules  based  upon  this  review.  The 
Association  will  submit  this  proposed 
revision  as  an  amendment  to  this  filing. 
Temporary  approval  of  the  changes 
proposed  va  tlds  filing  will  give  die 
"Commission  time  to  publish  for 
comment  and  consider  approval  of  this 
amendment 

In  this  rule  filing,  in  addition  to 
rentunbering  the  Rules  (the  current 
Rules  are  found  in  the  Rule  9500  and 
9600  Series),  the  Association  proposes 
to  amend  the  Rules  only  as  necessary  to 
conform  the  procedures  to  the 
Association's  revised  organizational 
structure  and  to  the  changes  being  made 
to  the  proposed  Rule  9200  and  9300 
Series.  In  addition,  the  Association 
proposes  to  delete  Rule  9520  (Expedited 
Remedial  Proceedings)  because  these 
proceedings,  as  currently  designed,  do 
not  serve  dieir  intended  ptirpose.  "The 
Associati<Hi  intends  to  submit  a  separate 
rule  filing  proposing  a  difiierent 
approach  to  expedited  remedial 
proceedings  after  submitting  the 
amendment  proposing  the 
comprehensive  revision  of  the  other 
Rule  9500-9600  Series  proceedings. 

(ii)  Proposed  Rule  9410  Series 

The  current  Rule  9510  Series  sets 
forth  procedures  to  limit  the  business 
operations  of  a  member  that  is 
experiencing  financial  or  operational 
difficulty  as  specified  in  Rules  3130  and 
3131.  Rule  3130  was  adopted  in 
connection  with  the  adoption  of 
regulatory  changes  by  the  SEC  to  reduce 
net  capital  requirements,  in  order  to 
permit  the  Amociaticni  to  be  able  to 
respond  quiddy  to  a  firm's  deteriorating 
financial  or  operational  conditions.  At 
the  time  Rule  3130  was  adopted,  the 
New  York  Stock  Exchange  and  other 
stodf:  exchanges  had  long-established 
rules  to  reduce  or  restrict  the  business 
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activities  of  their  members  under  ontain 
circumstances. 

Rule  3130  applies  to  members  far 
which  the  NASD  is  the  desi|piated  self- 
regulatory  oiganization.  but  exchides 
certain  brokers  that  generally  do  not 
carry  customer  accoimts,  certain  broker/ 
dealers  engaged  solely  in  the  sale  of 
redeemable  shares  of  registered 
investment  companies  and  certain  other 
share  accounts,  and  any  other  broker/ 
dealer  that  is  exempt  firom  SEC  Rule 
15c3-l.  Rule  3130  addrmses  two  levels 
of  possible  financial  or  operational 
difficulties.  First,  it  restricts  a  member 
from  expanding  its  business  whenever 
certain  early  warning  financial  criteria 
relating  to  mininmin  net  capital  ratio 
requirements  are  met  or  scheduled  - 
capital  withdrawals  are  exceeded. 
Second,  Ride  3130  covers  a 
deteriorating  situation  in  v^ch  another 
set  of  warning  criteria  with  lower 
tolerances  are  exceeded. 

Rule  3131  was  recently  adopted  to 
provide  the  Assodation  with  similar 
authority  with  re^MCt  to  certain 
members  of  the  Association  that  are 
registered  with  the  Cnmmission  under 
Section  ISC  of  the  Act  as  govemmemt 
securities  brokers  and  dealers. 

Under  the  eunent  Rule  9510  Series,  a 
District  Surveillance  Committee  notifies 
a  member  if  limitations  are  to  be 
imposed  pursuant  to  Rule  3130.  The 
member  may  request  a  hearing  before 
the  District  Surveillance  (Committee, 
which  issues  a  written  decision.  The 
dedsion  may  be  appealed  by  the 
member  or  called  for  review  by  the 
NASD  Board. 

The  Assodation  proposes  to 
renumber  this  Rule  Series  as  the  Rule 
9410  Series  and  to  conform  it  to  other 
dianges  made  in  the  Rule  9(X)0  Series. 
Under  the  proposed  Rule  9410  Series, 
the  Department  of  Member  Regulation 
notifies  a  member  if  limitations  are  to  be 
imposed  under  Rule  3130  or  Rule  3131. 
The  limitations  may  go  into  effed  seven 
days  after  sovice  of  the  notice  unless 
the  member  requests  a  hearing.  The 
member  may  request  a  hearing  before 
the  Department  of  Member  Regulation, 
which  then  issues  a  written  dedsion. 
Hie  member  may  request  review  of  the 
Department  of  Member  Regulation's 
decision  by  the  National  Business 
Condud  (Jommittee.  or  a  member  of  the 
National  Business  Condud  Ck>mmittee 
or  the  Review  Subcommittee  (described 
in  the  discussion  of  proposed  Rule 
9312)  may  call  such  a  dedsion  for 
review.  £x  parte  rules  apply  when 
Association  staff  has  knowledge  that  the 
member  intoads  to  file  a  request  for  a 
review  %vith  the  National  Business 
Condud  Committee  or  that  the  National 
Business  Ckmdud  CcHnmittee  intends  to 
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call  thededsion  of  the  Department  of 
Member  Regiilation  for  iwiew.  If  oral 
argument  is  requested,  the  National 
Business  Conduct  Committee  appoints  a 
Subcommittee  to  hear  it  and  take  any 
evidence  that  the  member  can  show 
good  cause  for  not  previously 
submitting.  The  Subcommittee 
recommends  a  decision  to  the  full 
National  Business  Conduct  Committee. 
The  National  Business  Conduct 
CcHnmittee  may  affirm,  modify,  or 
reverse  the  Department  of  Member 
Regulation's  decision  or  remand  it  with 
in^ructions.  The  contents  of  the 
National  Business  Conduct  Conmiittee's 
proposed  decision,  which  must  be  in 
writing,  are  specified  in  proposed  Rxile 
9414(c)(2).  The  National  Business 
Conduct  Committee's  proposed  decision 
is  subject  to  discretionary  review  by  the 
NASD  Regulation  Board  and  the  NASD 
Board.  If  the  proceeding  is  not  called  for 
review,  the  National  Business  Conduct 
Committee's  proposed  Mrritten  decision 
becomes  final  and  is  issued  upon 
expiration  of  the  discretionary  review 
periods  specified  in  the  proposed  Rule. 
The  call  for  review  procedures  for  the 
NASD  Regulation  Board  and  the  NASD 
Board  are  parallel  to  the  procedures  set 
forth  in  proposed  Rules  9351  and  9352. 

(iii)  Proposed  Rule  9420  Series 

The  current  Rule  9520  Series  sets 
forth  procedures  for  implementing  Rule 
3140,  which  requires  a  member  to  seek 
approval  of  a  change  in  its  business 
operations  that  wiU  result  in  a  change 
in  its  exemptive  status  under  SEC  Rule 
15c3-3.  Rule  15c3-3  generally  sets  forth 
miniiniiin  reqxiirements  for  reserves  and 
custody  of  securities.  Rule  15c3-3 
exempts  broker/dealers  that  engage  in 
transactions  limited  to  certain 
investment  company  securities  and  that 
do  not  hold  customer  securities  or 
accounts,  clearing  broker/dealers  that  do 
not  carry  margin  accounts  or  hold 
customer  securities  or  funds,  and 
introdxidng  broker/dealers  that  clear  on 
a  fully  disclosed  basis.  The  purpose  of 
Rule  3140  is  to  require  any  firm  that 
intends  to  begin  holding  customer  funds 
or  securities  or  clearing  its  own 
transactions,  and  thereby  change  its 
exemptive  status,  to  notify  the 
Association  so  that  the  Association  can 
determine  if  the  firm  has  adequate 
procedures  to  safeguard  customer  funds 
and  securities. 

Under  the  current  Rule  9520  Series,  a 
member  must  file  an  application  seeking 
the  approval  of  the  District  Office  staff 
prior  to  making  the  type  of  change  noted 
above.  If  the  appUcation  is  denied  in 
whole  or  in  part,  the  member  may 
request  a  hearing  before  the  District 
Business  Conduct  Committee.  The 


written  decision  of  the  District  Business 
Conduct  Committee  may  be  appealed  or 
called  for  review  by  the  NASD  Board. 

The  Association  proposes  to 
renumber  this  Rule  Series  as  the  Rule 
9420  Series  and  to  conform  it  to  other 
changes  made  in  the  Rule  9000  Series. 
Under  the  proposed  Rule  9420  Series, 
the  member  fiks  the  appUcation  with 
the  Department  of  Member  Regulation  at 
the  NASD  Regulaticm  district  office.  The 
Department  of  Member  Regulation 
issues  a  written  decision  on  the 
application.  If  the  appUcation  is  denied 
in  whole  or  part  by  the  Department  of 
Member  Regulation,  the  member  may 
request  review  by  the  National  Business 
Ccmduct  Committee,  or  a  member  of  the 
National  Business  Conduct  Committee 
or  the  Review  Subcommittee  may  caU 
the  decision  for  review.  Ex  parte  rules 
apply  when  Association  staff  has 
knowledge  that  the  member  intends  to 
file  a  request  for  review  or  that  the 
National  Business  Conduct  Committee 
intends  to  call  the  decision  of  the 
Department  of  Member  Regiilation  for 
review.  If  review  is  requested,  the 
National  Business  Conduct  Committee 
appoints  a  Subcommittee  to  hear  oral 
argument  and  take  any  evidence  that  the 
member  can  show  good  cause  for  not 
previously  submitting.  The 
Subcommittee  recommends  a  dedsim 
to  the  fuU  National  Business  Conduct 
Committee.  The  National  Business 
Conduct  Committee  jnay  affirm,  modify, 
or  reverse  the  Department  of  Member 
Regulation's  decision.  The  National 
Business  Conduct  Committee's 
proposed  decision  must  be  in  writing, 
and  the  contents  of  the  decision  are 
specified  in  proposed  Rule  9423(c)(2). 

The  National  Business  Conduct 
Committee's  proposed  decision  is 
subject  to  discretionary  review  by  the 
NASD  Regulation  Board  and  the  NASD 
Board.  U  the  proceeding  is  not  called  for 
review,  the  National  Business  Conduct 
Committee's  proposed  written  decision 
becomes  final  and  is  issued  upon 
expiration  of  the  discretionary  review 
periods  specified  in  the  proposed  Rule. 
The  caU  for  review  procedures  for  the 
NASD  Regulation  Board  and  the  NASD 
Board  are  paraUel  to  the  procedures  set 
forth  in  proposed  Rules  9351  and  9352. 

(iv)  Proposed  Rule  9510  Series 

Simmiary  suspension  procedures  are 
authorized  by  Section  15A(h)(3)  of  the 
Act  The  Act  permits  simmiary 
suspension  if:  (1)  A  member  or  person 
associated  with  a  member  has  been  and 
is  expeUed  or  suspended  from  any  self- 
regulatory  wganization  or  barred  or 
suspended  from  being  associated  with  a 
member  of  any  self-regulatory 
organization;  or  (2)  a  member  is  in  such 


financial  or  operating  difficulty  that  the 
Association  determines  and  so  notifies 
the  Commission  that  the  member  cannot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safioty  to  investors, 
creditors,  other  members,  or  the 
Association.  The  Act  also  permits  a 
summary  limitation  or  prohibition 
against  any  person  with  respect  to 
access  to  services  of  the  Association  if 
the  person  is  subject  to  a  simmiary 
suspension  under  (1)  or  (2)  or.  in  the 
case  of  a  person  who  is  not  a  member, 
if  the  Association  determines  that  such 
person  does  not  meet  the  quaUfication 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association.  The  Act  requires  that  any 
person  aggrieved  by  the  summary  action 
be  promptiy  afforded  an  opportunity  for 
a  hearing. 

Under  the  current  Rule  9610  Series, 
the  NASD  Board  Executive  Committee 
may  authorize  the  staff  to  issue  a  notice 
of  summary  suspension  to  a  member  or 
person  on  any  of  the  three  grounds  set 
forth  in  the  Act  The  suspension  is 
effective  immediately,  llie  member  or 
person  may  request  a  hearing  before  a 
Hearing  Panel  of  the  NASD  Board, 
which  issues  a  written  decision.  The 
decision  may  be  appealed  to  or  caUed 
for  review  by  the  full  Board. 

The  Association  proposes  to  amend 
the  Rule  9610  Series  and  renumber  it  as 
the  Rule  9510  Series.  Under  the 
proposed  Rule  9510  Series,  the  NASD 
Board  may  authorize  the  President  of 
NASD  Regulation  or  Nasdaq  to  issue  a 
summary  suspension  to  a  member  or 
person  on  the  three  grounds  Usted  in 
Section  15A(h)(3)  of  the  Act. '»  Under 
the  proposed  rule  change,  as  under  the 
current  rule,  the  suspension  is  effective 
immediately.  The  member  or  person 
may  request  a  hearing  on  the  summary 
suspension  before  a  Hearing  Panel  of  the 
NASD  Board.  The  Hearing  Panel  is 
composed  of  two  or  more  members,  one 
of  whom  must  be  a  current  NASD  Board 
member.  The  other  members  of  the 
Hearing  Panel  must  be  current  or  former 
members  of  the  NASD  Regulation, 
Nasdaq,  Or  NASD  Boards.  The  Hearing 
Panel  determines  whether  the  summary 
suspension  should  be  affirmed  or 
reversed.  The  Hearing  Panel's  proposed 
decision  must  be-in  writing,  and  the 
contents  of  the  proposed  decision  are 
specified  in  proposed  Rule  9513(c)(2). 


» In  •  kabMqttent  rula  filing,  the  Aaaodation 
intand*  to  propoM  to  divide  the  authority  to  initiate 
a  fummaiy  mupenaiaa  on  the  ground*  let  forth  in 
the  Act  between  NASD  Regulation  and  Naadeq  and 
ael  iorth  the  prooedttiae  for  each  aofaeidiary  In 
aepante  rule  aeriee  ior  clerity . 


The  proposed  vniVbeta  dadsian  is  sut^ect 
to  discretionary  review  by  the  NASD 
Board.  If  the  NASD  Board  does  not  call 
the  proceeding  far  review,  the  Hearing 
Panel's  propoeiad  decision  becomes  final 
and  is  issued  upon  expiration  of  the 
discretionary  review  period  specified  in 
the  Rule.  The  call  for  review  procedures 
for  the  NASD  Board  are  essentially 
parallel  to  the  procedures  set  forth  in 
proposed  Rule  9352. 

(v)  Proposed  Rule  9520  Series 

Under  the  current  Rule  9620  Series, 
"revocation"  procedures  provide  a  rapid 
means  to  cancel  or  suspend  the 
membership  of  a  member  or  bar  or 
suspend  a  person  from  being  associated 
with  a  member  for  the  foUoMring 
reasons:  IneligibiUty  for  membership  or 
assodation;  failure  to  make  a  required 
payment  of  fees,  dues,  assessments,  or 
other  charges;  failure  to  submit  a 
required  report  or  information  related  to 
such  a  payment;  failure  to  comply  with 
an  arbitratim  award;  fiailiue  to  comply 
with  a  settlement  agreement  obtained  in 
connecticm  with  an  arbitration  or 
mediation;  or  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association. 

Under  the  current  Rule  9620  Series,  a 
"revocation"  proceeding  is  initiated  by 
sending  the  affeded  member  or 
associated  person  a  notice,  ff  the 
member  or  assodated  person  wants  a 
hearing,  he  must  request  one  within  five 
to  15  days  of  the  notice  (depending  on 
which  Artide  of  the  NASD  By-Laws 
authorizes  the  notice).  The  request  stays 
the  effective  date  of  the  revocation.  A 
hearing  is  held  before  a  Hearing  Panel 
of  the  NASD  Board,  which  issues  a  final 
decision.  There  is  no  appeal  or  call  for 
review  by  the  full  Board. 

Under  the  proposed  Rule  9520  Series, 
revocation  pnx»dures  are  renamed 
"Non-Summary  Suspension, 
CanceUation,  and  Bar  Procedures"  to 
describe  better  the  spedfic  actions  that 
the  Assodation  may  take  under  this 
Rule  Series  and  to  differentiate  these 
procedures  from  other  similar 
pnx»dures  set  forth  in  the  Rules  of  the 
Assodation.  Under  the  proposed  Rule 
9520  Series,  Association  staff  initiates  a 
non-summary  cancellation,  suspension, 
or  bar  proceeding  by  sending  a  notice  to 
the  affected  member  or  assodated 
person.  The  member  or  associated 
person  may  request  a  hearing  before  a 
Hearing  Panel  of  the  NASD  Board.  Ex 
parte  rules  apply  when  the  Association 
staff  has  knowledge  that  the  member  or 
associated  person  intends  to  request  a 
hearing  on  the  notice.  As  under  the 
current  Rule,  the  request  stays  the 
efiisctive  date  of  the  cancellation. 


suspensirai.  or  bar  set  forth  in  the 
notice.  The  Hearing  Panel  is  composed 
of  two  or  more  currmt  or  former 
members  of  the  NASD  Regulation 
Board.  The  Hearing  Panel  deddes 
whether  a  cancellation,  suspension,  or 
bar  should  be  imposed.  The  Hearing 
Panel's  proposed  dedsicm  must  be  in 
writing,  and  the  contents  of  the 
proposed  decision  are  spedfied  in  the 
proposed  Rule  9523(g).  The  proposed 
written  decision  is  subjed  to 
discretitmary  review  by  the  NASD 
Board.  There  is  no  call  for  review  by  the 
full  NASD  Regulation  Board  in  order  to 
expedite  the  resolution  of  the 
proceeding.  If  the  NASD  Board  does  not 
call  the  proceeding  for  review,  the 
Hearing  Panel's  proposed  written 
decision  is  issued  as  the  final  decision 
upon  expiration  of  the  discretionary 
review  period  spedfied  in  the  Rule.  The 
caU  for  review  procedures  for  the  NASD 
Board  is  essentially  parallel  to  the  call 
for  review  procedures  in  proposed  Rule 
9352. 

(vi)  Proposed  Rule  9530  Series 

The  eUgibiUty  procedures  in  the 
current  Rule  9640  Series  provide 
another  means  to  cancel  the 
membership  of  a  member  or  bar  a 
person  frt>m  association  with  a  member 
when  a  statutory  disquaUfication  exists 
or  a  member  or  jperson  otherwise 
becomes  ineUgible  fat  membership  or 
assodaticHi  (e.g..  when  there  is  a 
similarity  of  membership  names). 
Typically,  a  cancellation  or  bar 
proceeding  is  used  when  the  ground  for 
statutory  disquaUfication  is  serious  (e.g., 
conviction  of  a  finandal  crime)  and  the 
Assodation  needs  to  take  quick  action. 
An  eUgibiUty  proceeding,  which  moves 
more  slowly,  is  used  when  the  ground 
for  the  statutory  disqualification  does 
not  raise  immediate  customer  protection 
concerns  (e.g.,  a  drunk  driving 
conviction).  An  eligiblUty  proceeding 
can  be  initiated  by  the  Association  or  by 
a  member  when  it  determines  that  a 
statutory  disquaUfication  exists  (as  to 
itself,  which  is  less  common,  or  as  to 
one  of  its  current  registered 
representatives,  which  is  more  often  the 
case)  or  when  the  member  wishes  to 
associate  with  a  person  subjed  to  a 
statutory  disqualification. 

Under  the  current  Rule  9640  Series, 
an  eUgibiUty  proceeding  may  be 
initiated  by  the  Association  sending  a 
notice  to  a  member  or  by  a  member 
filing  an  appUcation  for  reUef  from  the 
Assodation's  membership  or  eUgibiUty 
requirements.  A  hearing  on  the 
appUcation  may  be  bald  before  a 
Hearing  Panel  of  the  NASD  Board, 
vidiich  makes  a  recommendation  to  the 
full  NASD  Board.  The  Board  issues  a 


written  decision,  which  may  include 
conditions  on  the  member  and  person. 

Under  the  proposed  Rule  9530  Soies, 
the  Department  of  Member  Ragulation 
may  initiate  an  eligibility  prooaeding  by 
sending  a  notice  to  the  affected  member 
or  person  if  the  Department  ofMea/bet 
Regulation  has  reason  to  beUeve  that  a 
statutray  disqualification  exists.  The 
notice  specifies  that  a  member  may  file 
a  written  appUcation  for  relief  on  its 
own  behalf  and  on  behalf  of  its 
associated  person,  as  q>pUcable. 
Alternatively,  a  member  may  initiate  an 
eUgibiUty  proceeding  by  submitting  a 
written  appUcation  for  reUef .  £x  parte 
rules  apply  when  the  Department  of 
Member  Regulation  initiates  the 
proceeding  and  Association  staff  has 
knowledge  that  the  member  intends  to 
file  a  written  appUcation  for  reUef.  U  a 
member  files  an  appUcation  for  reUef,  a 
National  Business  Condud  Committee 
Hearing  Panel  is  appointed.  The  Hearing 
Panel  is  composed  of  at  least  two 
currant  or  former  monbers  of  the  NASD 
Regulation  Board  or  former  members  of 
the  NASD  Board.  The  Hearing  Panel 
holds  a  hearing  and  provides  a 
recommended  written  dedsion  on  the 
appUcation  for  reUef  to  the  Statutory 
IMsquaUfication  Committee.  The 
Statutory  Disqualification  Committee, 
which  reviews  the  Hearing  Panel's 
recommendation  to  ensure  consistency 
in  the  disposition  of  requests  for  reUet 
then  forwards  a  recommended  written 
decision  to  the  fuU  National  Business 
Condud  Committee.  The  National 
Business  Conduct  Committee  deddes 
lA^ether  to  grant  the  request  for  reUet 
The  National  Business  Condud 
Committee's  proposed  dedsion  must  be 
in  writing,  and  the  contents  of  the 
dedsion  are  spedfied  in  the  proposed 
Rule.  The  National  Business  Condud 
Committee's  proposed  written  decision 
is  subjed  to  discretionary  review  by  the 
NASD  Regulation  Board  and  the  NASD 
Board.  If  neither  Board  calls  the 
eUgibiUty  proceeding  for  review,  the 
National  Business  Condud  Committee's 
proposed  dedsion  is  issued  as  the  final 
decision  upon  expiration  of  the 
discretionary  review  periods  specified 
in  the  Rule.  The  caU  for  review 
procedures  for  the  NASD  Regulation 
Board  and  the  NASD  Board  are  paraUel 
to  the  caU  for  review  procedures  in 
proposed  Rules  9351  and.9352. 

2.  Statutory  Basis 

The  NASD  beUeves  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(7).  15  U.S.C  78o-3(b)(7).  and 
Section  lSA(b)(8).  15  U.S.C  78o-3(bM8). 
under  the  Ad.  In  pertinent  part.  Section 
15A(b)(7)  mandates  that  a  national 
securities  association  establish  rules 
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providing  that  'its  members  and 
posons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violation  of  any  provision  of  this  title, 
the  rules  or  regiuations  thereundw,  the 
rules  of  the  Mimidpal  Seciirities 
Rulemaking  Board,  or  the  rules  of  the 
association,  by  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operaticms,  fine,  censure,  being 
suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction."  In  pertinent  part, 
section  15A(b)(8)  mandates  that  a 
national  securities  association  establish 
rules  providing  for  "a  fair  procedure  for 
the  disciplining  of  members  and 
persons  associated  with  members,  the 
denial  of  membership  to  any  person 
seeking  membership  therein,  the  barring 
of  any  person  from  becoming  associated 
with  a  member  thereof,  and  the 
prohibition  or  limitation  by  the 
association  of  any  person  Mrith  respect 
to  access  to  services  ofiiered  by  the 
association  or  a  member  thereof."  The 
NASD  believes  the  proposed  rule 
changes  will  further  the  goals  of 
Sections  15A(b)  (7)  and  (8). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NA^  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  has  neither  soUdted  nor 
received  written  comments. 

m.  Date  of  EfiiBctiveneas  of  the 
Prapoaed  Kale  Change  and  Timing  fbr 
Commiasioo  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Conunission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sdicitatioa  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
addition  to  general  comments 
concerning  the  Association's  proposal. 


the  Conmiiarion  requests  particular 
comments  addressing  whether  the 
proposal  would  result  in  any  burdens 
on  competition  and  whether  the 
proposal  would  promote  effidency. 
competition  and  capital  formatifm. 
Furthermore,  the  Commission  invites 
interested  persons  to  comment  on  the 
following  spedfic  issues: 

(a)  Currently,  the  NASD  By-Laws  require 
applicants  for  NASD  membenhip  to  agree  to 
%raive  the  liability  of  the  NASD.  Nasdaq  and 
NASD  Regulation  Boards,  committee 
memben,  officers,  and  employees  for  action 
taken  within  the  scope  of  their  authority, 
except  for  willful  malfeasance.  As  proposed, 
the  amended  By-Laws  will  maintain  this 
waiver  of  li^ility  provision.  Prospective 
members  %vill  still  oe  required  to  sign  an 
agreement  to  waive  this  liability  as  a 
condition  of  membership  in  the  NASD. 

(b)  The  proposed  By-Laws  and  Rules  1012, 
9160,  9233,  9234,  and  9332  prohibit 
Governors,  Directors,  and  members  of  the 
NBCX]  or  a  subcommittee  thereof  from 
participating  in  a  matter  if  they  have  "a 
conflict  of  interest  or  bias,  or  if  circumstances 
otherwise  exist  where  [their]  fairness  might 
reasonably  be  questioned."  This  standard  is 
derived  from  28  U.S.C  4S5(a). 

(c)  The  proposed  revisions  to  the 
procedures  relating  to  election  of  the 
members  of  the  NASD  Board  of  Governors, 
the  NASD  Regulation  Board  of  Directors  and 
the  Nasdaq  Board  of  Directors. 

(d)  The  proposed  By-Laws  incorporate  the 
Delegation  Plan  provision  permitting 
"employees  of  an  entity  that  is  afflliated  with 
a  broker  or  dealer  that  does  not  account  for 

a  material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  are  primarily 
engaged  in  the  business  of  the  non-member 
entity"  to  serve  as  Non-Industry  Governors, 
Directors  and/or  Committee  Members. 
Cemmenters  are  asked  to  address  whether  a 
specific  standard  for  materiality  would  be 
appropriate  and  if  so,  what  such  a  standard 
should  be. 

The  Commission  seeks  comment  on 
whether  the  proposal,  given  the  unique 
natuire  of  the  Association  as  a  self- 
regulatory  organization,  adequately 
promotes  the  goals  of  the  Act. 

Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betwraen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisi(His  of  5  U.S.C.  §  552.  wiU  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inroection  and  copying  at 
the  prindpal  office  of  the  AssodaticMi. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-commentsOsec.gov.  File 
Number  SR-44ASD-07-28  should  be 
induded  on  the  subject  line  if  E-mail  is 
used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

All  submissions  should  refer  to  File 
No.  SR-NASD-97-28  and  should  be 
submitted  by  June  9, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '» 

Margaral  H.  McFariand, 
Deputy  Secretary. 

Exhibttl 

Additions  are  italicized;  deletions  are 
bracketed. 

By-Laws  oftke  NeUemai  Assoeiedom  of 
Securities  Dealers,  Imc 

Article  I 
Definitions 

When  used  in  these  By-Laws,(  and 
any  rules  of  the  Corporation,]  imless  the 
context  otherwise  requires,  the  term:  (a) 
"Ad"  means  the  Securities  Exchange 
Ad  of  1934,  as  amended;  (b)  "bank" 
means  (1)  a  banking  institution 
organized  under  the  laws  of  the  United 
States.  (2)  a  member  bank  of  the  Federal 
Reserve  System,  (3)  any  other  banking 
institution,  whether  incorporated  or  not, 
doing  business  under  the  laws  of  any 
State  or  of  the  United  States,  a 
substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exerdsing  fidudary  powers  similar  to 
those  permitted  to  national  banks  imder 
the  authority  of  the  Comptroller  of  the 
Currency  pursuant  to  the  first  section  of 
Public  Law  87-722  (12  U.S.C.  592a), 
and  which  is  supervised  and  examined 
by  a  State  or  Federal  authority  having 
supervision  over  banks,  and  which  is 
not  operated  for  the  purpose  of  evading 
the  provisions  of  the  Ad,  and  (4)  a 
receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 
finn  included  in  clauses  (1),  (2),  or  (3) 
of  this  subsection;  (c)  "Board"  means 
the  Board  of  Governors  of  the 
[Corporation.!  NASD; 

[(d)  "Boards"  means  the  Board  of 
Governors  of  the  Corporation  and  the 
Boards  of  Diredors  of  The  Nasdaq  Stock 
Market,  Inc.  and  NASD  Regulation.  Inc; 

{e)](d)  "branch  office"  means  an  office 
defined  as  a  branch  office  in  [NASD 
Rule  3010;]  the  Rules  of  the  Association; 


•»17  CFR  20a3a-3(a)(12). 


l[ti](e)  "hnkm"  means  any 
individiial,  corporation,  paitnsfship, 
aasodaticm.  joint  stock  company, 
business  trust,  unincorporated 
organizaticHi,  or  other  legal  entity 
engaged  in  the  business  of  effecting 
transactions  in  securities  for  the  account 
of  others,  but  does  not  indude  a  bank; 

iigiKf)  "Qnnmission"  means  the 
Securities  and  Exchange  Commission: 

((h)  "Corporation"  means  the  National 
Assodation  of  Securities  Dealen,  Inc.;] 

[(i)  "Corporations"  means  the 
National  Assodation  of  Securities 
Dealers,  Inc.  ("NASD"),  and  its 
subsidiaries,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  and  NASD  Regulation, 
be.  ("NASD  Regulation");] 

(g)  "day"  means  calendar  days; 

Wi\W  "dealer"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  [his] 
such  individual's  or  entity's  own 
account,  through  a  broker  or  otherwise, 
but  does  not  indude  a  bank,  or  any 
person  insofar  as  [he]  such  person  buys 
or  sells  securities  for  [his]  sudi  person's 
own  account,  either  individually  or  in 
some  fiduciary  capadty,  but  not  as  part 
of  a  regular  business; 

[(k)  "delegation)  (i)  "Delegation  Plan" 
means  the  "Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries"  as  approved  by  the 
Commission,  and  as  amendwl  from  time 
to  time; 

(j)  "district"  means  a  district 
established  by  the  N^D  Regulation 
Board  pursuant  to  the  NASD  Regulation 
By-Laws; 

[(\)](k)  "government  securities  broker" 
shall  have  the  same  meaning  as  in 
Section  3(a)(43)  of  the  Ad  except  that  it 
shall  not  include  finandal  institutions 
as  defined  in  Section  3(a)(46)  of  the  Ad; 

l[m)](l)  "government  securities 
dealer"  shall  have  the  same  meaning  as 
in  Section  3(a)(44)  of  the  Ad  except  that 
it  shall  not  include  finandal  institutions 
as  defined  in  Section  3(a)(46)  of  the  Ad; 

[[n)](m)  "Governor"  means  a  member 
oftheBoard(.]; 

(n)  "Industry  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
(excluding  the  President  of  NASD 
Regulation)  or  a  Director  of  the  Nasdaq 
Board  (excluding  the  President  of 
Nasdaq)  who:  (1)  is  an  officer,  director, 
or  employee  of  a  broker  or  dealer  or  has 
been  employed  in  any  such  captKity  at 
any  time  within  the  prior  three  years;  or 
(2)  has  a  consulting  or  employment 
relationship  with  or  provides 
professional  services  to  the  NASD, 
NASD  Regulation,  or  Nasdaq  or  has  had 
any  such  relationship  or  provided  any 


such  services  at  anytime  within  the 
pri<X'  three  years; 

(o)  "Industry  Governor"  or  "Industry 
corrarattee  member"  means  a  Governor 
(ejaluding  the  Chief  Executive  Officer  of 
the  NASD)  or  committee  member  wAo 
(1)  is  an  c^cer.  director,  or  employee  of 
a  broker  <»■  dealer  or  has  been  employed 
in  any  such  capacity  at  any  time  within 
the  prior  three  years;  and  (2)  has  a 
consulting  or  employment  relationship 
with  or  provides  professional  services  to 
the  NASD.  NASD  Regulation,  or  Nasdaq 
or  has  had  any  such  rdationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

llo)](p)  "investment  banking  or 
securities  business"  means  the  business, 
carried  on  by  a  broker,  dealer,  or 
munidpal  securities  dealer  (other  than 
a  bank  or  department  or  division  of  a 
bank),  or  government  securities  broker 
or  dealer,  of  imderwriting  or 
distributing  issues  of  securities,  or  of 
purchasing  securities  and  ofiisring  the 
same  for  sale  as  a  dealer,  or  of 
purchasing  and  selling  securities  upon 
the  order  and  for  the  accoimt  of  othera; 

lip)](q)  "member"  means  any  brdi»r 
or  dealer  admitted  to  member^p  in  the 
[Corporation]  NASD-. 

livVf)  "mimidpal  securities"  means 
securities  which  are  dired  obligations 
of,  or  obligations  guaranteed  as  to 
prindpal  or  interest  by,  a  State  or  any 
political  subdivision  thereof,  or  any 
agency  or  instrumentality  of  a  State  or 
any  political  subdivision  thereof,  or  any 
munidpal  corporate  instrumentality  of 
one  or  more  States,  or  any  security 
which  is  an  industrial  development 
bond  as  defined  by  Section  3(a)(29)  of 
the  Ad; 

l{r]](s)  "munidpal  securities  brokw" 
means  a  broker,  except  a  bank  or 
department  or  division  of  a  bank, 
engaged  in  the  business  of  effecting 
transactions  in  munidpal  securities  for 
the  account  of  othera; 

lW\(t)  "mimidpal  securities  dealer" 
means  any  person,  except  a  bank  or 
department  or  division  of  a  bank. 
engaged  in  the  business  of  bujring  and 
selling  mimidpal  securities  for  [his] 
such  person's  own  account,  through  a 
broker  or  otherwise,  but  does  not 
indude  any  person  insofar  as  [he]  such 
person  buys  or  sells  securities  for  [his] 
such  person's  own  account  either 
individually  or  in  some  fiduciary 
capadty,  but  not  as  a  part  of  a  regular 
business; 

(u)  "NASD"  means  the  National 
Association  of  Securities  Dealers,  Itk.; 

(v)  "NASD  Regulation  "  means  NASD 
Regulati<M.  Inc.; 

(w)  "NASD  Regulation  Board"  means 
the  Board  of  Directors  of  NASD 
Regulation: 


(x)  "Nasdaq"  means  77ie  Nasdaq 
Stock  Market,  Inc.; 

(y)  "Nasdaq  Board"  means  tiie  Board 
of  Directors  of  Nasdaq; 

(z)  "National  Nominating  Committee" 
means  the  National  Nmninating 
Committee  appointed  pursuaitt  to 
Article  Vn.  Section  9  ofthese  By-Laws; 

(ad)  "  Non-Industry  IXrector"  means 
a  Director  of  the  NASD  Regulation 
Board  or  Nasdaq  Board  who  is  (1)  a 
Public  Director;  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Nasdaq  or  traded  in  the  over-the- 
counter  market;  (3)  a  person  affiliated 
with  a  broker  or  a  dealer  that  operates 
solely  to  assist  the  securities-related 
activities  of  the  business  of  a  non- 
member  affiliate  (such  as  a  broker  or 
dealer  established  to  (i)  distribute  an 
affiliate's  securities  which  are  issued  on 
a  continuous  or  regular  basis,  or  (ii) 
process  the  limited  buy  and  sell  orders 
of  the  shares  of  employee  owners  of  the 
affiliate);  (4)  an  employee  of  an  entity 
that  is  affiliated  with  a  broker  or  a 
dealer  that  does  not  account  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  othm 
individual  who  would  not  be  an 
Industry  Director; 

(bb)  "Non-Industry  Governor"  or 
"Non-Industry  committee  member" 
means  a  Governor  or  committee  member 
who  is(l)a  PiAlic  Governor  or 
corrunittee  member,  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Nasdaq  or  traded  in  the  over-the- 
coujiter  market;  (3)  a  person  affiliated 
with  a  broker  or  dealer  that  operates 
solely  to  assist  the  securities-related 
activities  of  the  businetss  of  a  non- 
member  affiliate  (such  as  a  broker  or 
dealer  established  to  (i)  distribute  an 
affiliate's  securities  iwhicft  are  issued  on 
a  continuous  or  regular  basis,  or  (ii) 
process  the  limited  buy  and  sell  orders 
of  the  shares  of  employee  owners  of  the 
affiliate);  (4)  an  employee  of  an  entity 
that  is  (Affiliated  with  a  broker  or  a 
dealw  that  does  not  account  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  wmtid  not  be  an 
Industry  Governor  or  committee 
member; 

Hi)](cc)  "person  assodatad  with  a 
meniber^  or  "assodaled  person  of  a 
member"  means  every  sole  proprietor, 
partner,  officer,  director,  or  bniich 
manager  of  any  member,  or  any  natural 
person  occupying  a  similar  status  or 
perfonning  similar  functions,  or  any 
natural  person  engaged  in  the 
investment  hanking  or  securities 
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business  who  is  directly  or  indirectly 
controlling  or  controlled  by  such 
member,  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  with  the  (Corporati(Hi] 
NASD  pursuant  to  these  By-Laws  or  the 
Au/es  of  the  Association: 

(dd)  "  Public  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Ntisdaq  Board  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD,  NASD  Regulation, 
or  Nasdaq: 

(ee)  "PiMic  Governor"  or  "Public 
committee  member"  means  a  Governor 
or  committee  member  who  has  no 
material  business  relationship  mth  a 
broker  or  dealer  or  the  NASD,  NASD 
Regulation,  or  Nasdaq: 

[Mllff)  "registered  Ixtiker.  dealer, 
mimicipal  securities  broker  or  dealer,  or 
government  securities  broker  or  dealer" 
means  any  broker,  dealer,  municipal 
securities  broker  or  dealer,  or 
government  securities  broker  or  dealer 
which  is  registered  with  the 
Commission  under  the  Act;  and 

((v)  "rules  of  the  Corporation"  means 
all  rules  of  the  Corporation  (which  rules 
may  be  referred  to  as  "NASD  Rules"), 
Certificate  of  bicorporation,  By-Laws,] 
(gg)  "  Rules  of  the  Association!,  any 
other  rules,  and  any  interpretations 
thereunder.]"  or  "Rules"  means  the 
numbered  niles  set  forth  in  the  NASD 
Manual  begiiming  with  the  Rule  0100 
Series,  as  adopted  by  the  Board 
pursuaitt  to  these  By-Laws,  as  hereafter 
amended  or  supplemented. 

Artkktl 
Qffkes 


ArtkJenn/// 
Qnalifical 


itioae  of  MaadMTB  and 


See.  1.  The  address  of  the  registered 
offkx  of  the  NASD  in  the  State  of 
Delaware  and  the  name  of  the  registered 
agent  at  such  address  shall  be:  The 
Corporation  Trust  Ctanpany,  1209 
Orange  Street,  Wilmington,  Delaware 
19801.  The  NASD  also  may  have  offices 
at  such  other  [daces  both  within  and 
without  the  State  ofD^emmre  as  the 
Board  may  from  time  to  time  designate 
orthe  tmsiness  oftheNASDmay 
require. 

CkmtufLtnUtm 

See.  2.  In  the  manner  permitted  by 
law,  the  Board  or  the  registered  agent 
may  change  the  address  of  the  NASD's 
registered  office  in  the  State  of  Delaware 
and  the  Boiud  may  make,  revoke,  or 
change  the  deugpation  oftheregfatated 
agent. 


Eligible  to  PMCoaie] 
Memtken  emi  Aaeeekted  Fenoms  tf 


Sec  1.  (a)  Any  registered  broker, 
dealer,  municipal  securities  broker  or 
dealer,  or  government  securities  broker 
or  dealer  authorized  to  transact,  and 
whose  regular  course  of  business 
consists  in  actually  transacting,  any 
branch  of  the  investment  banldng  or 
securities  business  in  the  United  States, 
under  the  laws  of  the  United  States, 
shall  be  eligible  for  membership  in  the 
[Corporation]  NASD,  except  such 
registered  brokers,  dealers,  or  municipal 
securities  brokers  or  dealers,  or 
government  seciuities  brokers  or  dealers 
which  are  excluded  under  the 
provisions  of  (Sections  3  (a)  or  (b)  of  this 
Article]  Section  3. 

(b)  Any  person  shall  be  eligible  to 
become  an  associated  person  of  a 
member,  except  such  persons  who  are 
excluded  under  the  provisions  of 
Section  3[(b)  of  this  Article]. 

Aothority  of  Board  to  Adopt 
Qualification  Requirements 

Sec.  2.  (a)  The  Board  (of  Governors] 
shall  have  authority  to  adopt  rules  and 
regulations  applicid)le  to  applicants  for 
membership,  members,  and  persons 
associated  with  appUcants  or  members 
establishing  specified  and  appropriate 
standards  with  respect  to  the  training, 
experience,  competence,  and  such  oUier 
qualifications  as  the  Board  [of 
Governors]  finds  necessary  or  desirable, 
and  in  the  case  of  an  applicant  for 
membership  or  a  member,  standards  of 
finAnriAl  responsibility  and  operational 
capability. 

(b)  In  establishing  and  applying  such 
standards,  the  Board  [of  Governors]  may 
classify  members  and  persons 
associated  with  such  members,  taking 
into  account  relevant  matters,  including 
the  nature,  extent,  and  type  of  business 
being  cooducted  and  of  securities  sold, 
dealt  in,  or  otherwise  handled.  The 
Board  [of  Governors]  may  specify  that 
all  or  any  portim  of  such  standards 
shall  be  applicable  to  any  such  class  and 
may  require  the  persons  in  any  such 
class  to  be  registered  %vith  the 
[Coiporation)  NASD. 

(c)  The  Board  [of  Governors]  may 
from  time  to  time  make  changes  in  such 
rules,  regulations,  and  standuds  as  it 
deems  neccMiiy  or  appropriate. 

IneligibiUty  afCavtaiB 


Sec  3.  (a)  No  ragistarad  hrdkat, 
dealer,  municipal  securities  broker  or 


dealer,  or  eovemment  securities  brdcer 
or  dealer  snaU  be  admitted  to 
membership,  and  no  member  shall  be 
continued  in  membership,  if  such 
broker,  dealer,  mimicipal  securities 
broker  or  dealer,  government  securities 
broker  or  dealer,  or  member  fails  at 
ceases  to  satisfy  the  qualification 
requirements  established  under  Section 
2  [of  this  Article],  if  applicable,  or  if 
such  broker,  dealer,  municipal 
securities  broker  or  dealer,  government 
securities  broker  or  dealer,  or  member  is 
or  becomes  subject  to  a  disqualification 
under  Section  4  [of  this  Article],  or  if 
such  member  fails  to  comply  with  the 
requirement  that  all  forms  filed 
pursuant  to  these  By-L,aws  be  filed  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe. 

(b)  No  person  shall  become  associated 
with  a  member,  continue  to  be 
associated  with  a  member,  or  transfer 
association  to  another  member,  if  such 
person  fails  or  ceases  to  satisfy  the 
qualification  requirements  under 
Secti(Hi  2  (of  this  Article],  if  applicable, 
or  if  such  person-is  or  becomes  subject 
to  a  disqxialification  under  Section  4  (of 
this  Article];  and  no  broker,  dealer, 
municipal  securities  broker  or  dealer,  or 
government  securities  broker  or  dealer 
shall  be  admitted  to-membership.  and 
no  member  shall  be  continued  in 
membership,  if  any  person  associated 
with  it  is  ineligible  to  be  an  associated 
person  imder  this  subsection. 

(c)  If  it  deems  appropriate,  the  Board 
[of  Governors],  upon  notice  and 
opportiinity  for  a  hearing,  may  cancel 
the  membership  of  a  member  if  it 
becomes  ineligible  for  continuance  in 
membership  under  subsection  (a) 
[hereof],  may  suspend  or  bar  a  person 
[for]  from  continuing  to  be  associated 
with  any  member  if  such  person  is  or 
bectunes  ineligible  for  association  under 
subsection  (b)  [hereof],  and  may  cancel 
the  membership  of  any  member  who 
continues  to  be  associated  with  any 
such  ineli^ble  person. 

(d)  Any  Ibroker.  dealer,  municipal 
seciuities  dealer,  or  government 
securities  broker  or  dealer  which  is 
ineligible  for  admissicm  into 
membership,  or  any  member  which] 
member  that  is  ineligible  for 
continuance  in  member8hip(,]  may  file 
with  the  Board  [of  Governors]  an 
application  requesting  relief  from  the 
ineligibility  pursuant  to  [procedures 
adopted  by  the  Board  of  Governors  and 
contained  in  the  Corporation's 
Procedural  Rules.  Tbe  Board  of 
Govemora]  the  Rules  of  the  Association. 
A  member  may  file  such  application  on 
its  own  behalf  and  on  behalf  of  a  current 
or  prospective  associated  person.  The 
Board  may.  in  its  discretion,  approve 


the  (admission]  continuance  in 
membership,  and  may  also  approve  the 
association  or  continuance  of  [an 
applicant  or  membn,  or  the]  association 
(of  any  person],  if  the  Board  detramines 
that  sudi  approval  is  consistent  %vith  the 
public  interest  and  the  protection  of 
investors.  Any  approval  hereimder  may 
be  granted  unconditionally  or  on  such 
terms  and  conditions  as  the  Board 
considers  necessary  or  appropriate.  In 
the  exercise  of  the  authority  granted 
hereunder,  the  Board  (of  Govonors] 
may[:  (1)]  conduct  sudi  inqviiry  or 
investigation  into  the  relevant  facts  and 
circumstances  as  it.  in  its  discretion, 
considers  necessary  to  its 
determination,  which,  in  addition  to  the 
background  and  drciunstances  giving 
rise  to  the  failiire  to  qualify  or 
disqualification,  may  include  the 
proposed  or  present  business  of  [an 
applicant  for  membership  or  of]  a 
member  and  the  conditions  of 
association  of  any  current  or  prospective 
associated  person,  [prospective  or 
presently]  associated  person,  among 
other  matters;  (2)  permit,  in  limited 
types  of  situations,  a  membership  or 
association  with  a  member  pending 
completion  of  its  inquiry  or 
investigation,  and  its  final 
determination,  based  upon  a 
consideration  of  relevant  factors,  and 
may  classify  situations  taking  into 
account  the  status  of  broken,  dealen, 
municipal  seciuities  broken  and  dealers 
and  government  securities  brokers  and 
dealen  as  applicants  or  existing 
memben  and  of  persons  as  prospective 
or  presently  associated  persons  of 
memben;  the  type  of  disqualification  or 
failure  to  qualify;  whether  a  member  or 
associated  person  has  been  the  subject 
of  a  previous  approval  and  the  terms 
and  conditions  thoeof;  and  any  other 
relevant  factora;  and 

(3)  delegate  any  of  its  functions  and 
authority  under  this  subsection  (d)  to 
appropriate  committees  of  the 
Corporation  or  to  Corporation  staff 
memben.] 

(e)  An  application  filed  tmder 
subsection  (d)  [hereof]  shall  not 
foreclose  any  action  which  the  Board  (of 
Govemora]  is  authorized  to  take  under 
stdnection  (c)  (hereof]  until  approval 
has  been  granted. 

(f)  Approval  by  the  Board  of 
(Govemora  of]  an  applicatirai  made 
under  subsection  (d)  shall  be  subject  to 
whatever  furthw  action  the  Commission 
may  take  punuant  to  authority  granted 
to  the  Commission  under  the  Act 

(g)  The  Board  may  delegate  its 
authority  under  this  Section  in  a 
manner  not  inconsistent  with  the 
Delegation  Man. 


Definitkn  ofDieqiialificatian 

Sec  4.  A  person  is  subject  to  a 
"disqualification"  with  respect  to 
membership,  or  association  with  a 
member,  if  such  person: 

(a)  has  been  and  is  expelled  or 
suspended  from  memboship  or 
participation  in.  or  barred  or  suspended 
fitnn  being  associated  writh  a  member  of. 
any  self-regulatory  organization,  foreign 
equivalent  of  a  self-regulatory 
organization,  foreign  or  international 
securities  exchange,  contract  market 
designated  punuant  to  Section  5  of  the 
Commodity  Exchange  Act,  or  foreign 
equivalent  of  a  contract  maricet 
designated  pursuant  to  any  substantially 
equivalent  foreign  statute  or  regulation, 
or  fiittues  association  registered  under 
Section  17  of  the  Commodity  Exchange 
Act  or  a  foreign  equivalent  of  a  futures 
associatian  designated  piusuant  to  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  has  been  and  is  denied 
trading  privileges  on  any  such  contract 
market  or  foreign  equivalent; 

(b)  is  subject  to— 

(1)  an  order  of  the  Commission,  other 
appropriate  regulatory  agency,  or 
foreign  financial  regulatory  authority: 

(i)  denying,  suspending  for  a  period 
not  exceeding  12  months,  or  revoking 
[his]  such  person's  registration  as  a 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker,  or 
government  securities  dealer,  or  limiting 
[his]  such  person's  activities  as  a  foreign 
person  performing  a  function 
substantially  equivalent  to  any  of  the 
above;  or 

(ii)  barring  or  suspending  for  a  period 
not  exceeding  12  months  [his]  sucA 
person  being  associated  with  a  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealer,  or  foreign 
penaa  performing  a  function 
substantially  equivalent  to  any  of  the 
above; 

(2)  an  order  of  the  Commodity  Futures 
Trading  Commission  denying, 
suspending,  or  revoking  [his]  such 
person's  registration  under  the 
Commodity  Exchange  Act  (7  U.S.C  §  1 
et  seq.);  or 

(3)  an  order  by  a  foreign  financial 
regulatory  authority  denying, 
suspending,  or  revoking  the  person's 
authority  to  engage  in  transactions  in 
contracts  of  sale  of  a  conunodity  for 
future  delivery  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a 
contract  marinet.  board  of  trade,  or 
forsian  equivalent  thereof; 

(c)  by  [his]  such  person's  condiul 
while  associated  with  a  broker,  dealer, 
municipal  securities  dealer,  government 
securities  Imdcar,  or  govammant 


securities  dealer,  on  while  asaociated 
with  an  entity  or  person  required  to  be 
registeied  under  the  Conunodity 
Exdumge  Act.  has  been  found  to  be  a 
cause  of  any  effective  suspension, 
expulsion,  or  order  of  the  character 
described  in  (subsections]  subsection  (a) 
or  (b)  of  this  Section; 

(d)  by  (his]  such  person's  conduct 
while  associated  with  any  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealw,  or  any 
other  entity  engaged  in  transactions  in 
securities,  or  while  associated  with  an 
entity  engaged  in  transactions  in 
contracts  of  sale  of  a  conunodity  for 
future  delivery  or  othw  instruments 
traded  on  or  subject  to  the  mles  of  a 
contract  maricet,  board  of  trade,  or 
foreign  equivalent  thereof,  has  been 
foimd  to  be  a  cause  of  any  effiective 
suspension,  expulsion,  or  order  by  a 
foreign  or  international  securities 
exchange  or  foreign  finnndal  regulatory 
authority  empowered  by  a  foreign 
government  to  administer  or  enforce  its 
laws  relating  to  financial  transactions  as 
described  in  subsection  (a)  or  (b)  of  this 
Section; 

(e)  has  associated  with  him  or  her  any 
person  who  is  known,  or  in  the  exercise 
of  reasonable  care  should  be  known,  to 
him  or  her  to  be  a  person  described  in 
[subsections]  subsection  (a),  (b).  (c),  or 
(d)  of  this  Section; 

(f)  has  willfully  made  or  caused  to  be 
made  in  any  application  for 
membership  in  a  self-regulatory 
organization,  or  to  become  associated 
with  a  member  of  a  self-regulatory 
organization,  or  in  any  report  required 
to  be  filed  with  a  self-regulatory 
organization,  or  in  any  proceeding 
before  a  self-regulatory  organization, 
any  statement  which  was  at  the  time, 
and  in  light  of  the  circumstances  under 
which  it  was  made,  false  or  miglA«rfing 
with  respect  to  any  material  fact,  or  has 
omitted  to  state  in  any  such  application, 
report,  or  proceeding  any  mat^ial  fact 
which  is  required  to  be  stated  therein; 

(g)(1)  has  been  convicted  within  ten 
yean  preceding  the  filing  of  any 
application  for  membership  in  the 
(Corporation]  NASD,  or  to  become 
associated  with  a  membw  of  the 
[Corporation]  NASD,  or  at  any  time 
thereafter,  of  any  felony  or  misdaneanor 
or  of  a  substantially  equivalent  crime  by 
a  foreign  court  of  competent  jurisdiction 
which: 

(i)  involves  the  purchase  or  sale  of 
any  security,  the  taking  of  a  false  oath, 
the  making  (tf  a  Cilae  report,  bribery, 
perjury,  burglary,  any  substantiaUy 
equivdent  activity  however 
danominatad  by  the  laws  of  the  relevant 
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foreign  government,  or  conspiracy  to 
commit  any  audi  oSanse; 

(ii)  arises  out  of  the  conduct  of  the 
business  of  a  broker,  dealer,  municipal 
securities  dealer,  government  securities 
broker,  government  securities  dealer, 
investment  adviser,  bank,  insurance 
OHnpany,  fiduciary,  transfer  agent, 
foreign  person  performing  a  function 
substantially  equivalent  to  any  of  the 
above,  or  any  entity  or  person  required 
to  be  registered  under  thf  Commodity 
Exchange  Act  or  any  sul»tantially 
equivalent  foreiEn  statute  or  renilation: 

(iii)  involves  the  larcmy,  then, 
robbery,  extortion,  foigery, 
counterfeiting,  fiaudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds  or 
securities,  or  substantially  equivalent 
activity  however  denominated  by  the 
laws  of  the  relevant  foreign  government: 
or 

(iv)  involves  the  violation  of  Sections 
152, 1341, 1342,  or  1343  or  Chapters  25 
or  47  of  Title  18,  United  States  Code,  or 
a  violation  of  a  substantially  equivalent 
foreim  statute; 

(2)  nas  been  convicted  within  ten 
years  preceding  the  filing  of  any 
application  for  membership  in  the 
[Corporation]  NASD,  or  to  become 
associated  with  a  member  of  the 
[Corporation]  NASD,  or  at  any  time 
thereafter  of  any  other  felony: 

(h)  is  permanently  or  temporarily 
enjoined  by  order,  judgment,  or  decree 
of  any  court  of  competent  jurisdiction 
from  acting  as  an  investment  adviser, 
imderwriter,  broker,  dealer,  municipal 
securities  dealer,  government  securities 
broker,  government  securities  dealer, 
transfer  agent,  foreign  person 
performing  a  function  substantially 
equivalent  to  any  of  the  above,  entity  or 
person  required  to  be  registered  under 
the  Commodity  Exchange  Act,  or  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  as  an  affiliated  person 
or  employee  of  any  investment 
company,  bank,  insurance  company, 
foreign  entity  substantially  equivalent  to 
any  of  the  above,  or  entity  or  person 
required  to  be  registered  under  the 
Conunodity  Exchange  Act  or  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  any  such  activity,  or  in 
connection  with  the  purchase  or  sale  of 
any  seciuity; 

(i)  has  b^n  found  by  a  foreign 
finanrial  regulatory  authority  to  have — 

(1)  made  or  caused  to  be  made  in  any 
application  for  registration  or  report 
reqiiired  to  be  filed  with  a  foreign 
finanrial  reg\ilatory  authority,  or  in  any 
proceeding  before  a  foreign  financial 
regulatory  authority  with  respect  to 


registration,  any  statement  that  was  at 
the  time  and  in  the  light  of  the 
drcumstanoes  under  which  it  was  made 
false  or  misleading  with  respect  to  any 
material  Cact.  or  has  omitted  to  state  in 
any  application  or  report  to  the  foreign 
financial  regulatory  authority  any 
material  fact  that  is  required  to  be  stated 
therein; 

(2)  violated  any  foreign  statute  or 
regulation  regarding  transactions  in 
securities,  or  contracts  of  sale  of  a 
commodity  for  future  delivery,  traded 
on  or  subject  to  the  rules  of  a  contract 
maricet  or  any  board  of  trade;  or 

(3)  aided,  abetted,  counseled, 
commanded,  induced,  or  procured  the 
violation  by  any  person  of  any  provision 
of  any  statutory  provisions  enacted  by  a 
foreign  government,  or  rules  or 
regulations  thereunder,  empowering  a 
foreign  financial  regulatory  authority 
regarding  transactions  in  securities,  or 
contracts  of  sale  of  a  commodity  for 
future  delivery,  traded  or  subject  to  the 
rules  of  a  contract  market  or  any  board 
of  trade,  or  has  been  found,  by  a  foreign 
financial  regulatory  authority,  to  have 
failed  reasonably  to  supervise,  with  a 
view  to  preventing  violations  of  such 
statutory  provisions,  rules,  and 
regulations,  another  person  who 
commits  such  a  violation,  if  such  other 
person  is  subject  to  [his]  such  person's 
supervision. 

Article  [mi  IV 

Memberahip 

Application  for  Membership 

Sec  1.  (a)  Application  for 
membership  in  the  [Corporation]  NASD, 
properly  signed  by  the  applicant,  shall 
be  made  to  the  (Corporation]  NASD  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe, 
on  the  form  to  be  prescribed  by  the 
[Corporation]  NASD,  and  shall  contain: 
(1)  an  [acceptance  of  and  an  agreement 
to  abide  by,  comply  with,  and  adhere  to, 
all  the  provisions,  conditions,  and 
covenants  of  the  Restated  Certificate  of 
Incorporation,  the  By-L.aws]  agreement 
to  comply  with  the  federal  securities 
laws,  the  rules  and  regulations  [of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted,  changed  or 
amended,]  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  the  By- 
Laws  of  the  NASD,  NASD  Regulation, 
and  NASDaq,  the  Rules  of  the 
Association,  and  all  rulings,  ordera, 
directions,  and  decisions  [of,]  issued 
and  sanctions  imposed  [by,  the  Board  of 
Govemon  or  any  diily  authorized 
committee,  and  the  provisions  of  the 
federal  securities  laws,  including  the 
rules  and  regulations  adopted 


thereunder,  including  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  wtdver  by  the 
applicant  of  any  right  to  appeal  as 
provided  in  the  Act;]  under  the  Rules  of 
the  Association; 

(2)  an  agreement  to  pay  such  dues, 
assessments,  and  other  charges  in  the 
manner  and  amoimt  as  (shall  from  time 
to  time  be  fixed  by  the  Board  of 
Govemora  pursuant  to  these  By-Laws;] 
from  time  to  time  shall  be  fixed 
pursuant  to  the  NASD  By-Laws, 
Schedules  to  the  NASD  By-La^vs,  and 
the  Rules  of  the  Association; 

(3)  an  agreement  that  (none  of]  neither 
the  [Corporations,  or]  NASD,  nor  any 
officer],]  or  employee],  or]  thereof,  nor 
any  member  of  the  Board  (or  committees 
of  the  Corporations]  of  Governors  or  of 
any  district  or  other  conunittee,  shall  be 
liable,  except  for  willful  malfeasance,  to 
the  applicant  or  to  any  member  of  the 
[Corporation]  NASD  or  to  any  other 
person,  for  any  action  taken  by  such 
officer  or  member  of  the  (Boards]  Board 
of  Governors  or  of  any  district  or  other 
committee,  in  his  official  capacity,  or  by 
any  employee  of  the  [Corporations] 
NASD  while  acting  within  the  scope  of 
his  employment  or  imder  instruction  of 
any  officer,  [Board]  board,  or  committee 
of  the  [Corporatiom;]  NASD,  in 
connection  with  the  administration  or 
enforcement  of  any  of  the  provisions  of 
the  [rules]  Au7es  of  the  [Corporation] 
Association  as  they  are  or  may  from 
time  to  time  be  adopted,  or  amended,  or 
any  ruling,  order,  directive,  decision  of, 
or  penalty  imposed  by,  the  [Boards] 
Board  of  Governors  or  any  duly 
authorized  committee  (thereof],  [or]  the 
provisions  of  the  federal  securities  laws, 
including  the  rules  and  regulations 
adopted  theraimder,  [and]  including  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board  and  the  Treasury 
Department;  and 

(4)  such  other  reasonable  information 
with  respect  to  the  applicant  as  the 
(Corporation)  Board  of  Governors  may 
require,  (b)  Any  application  for 
membership  received  by  the 
(Corporation]  NASD  shall  be  processed 
in  the  manner  set  forth  in  the 
[Procediual]  Rules  of  the  (Corporation] 
Association,  (c)  Each  member  shall 
ensure  that  the  member's  memberahip 
application  with  the  (Corporation] 
NASD  is  kept  ciurent  at  all  times  by 
supplementary  amendments  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe 
to  the  original  appUcation.  Such 
amendments  to  the  application  shall  be 
filed  with  the  [Corporation]  NASD  noi 
later  than  [thirty  (30)  calendar]  30  days 


after  learoing  of  the  lacts  or 
drcumstances  giving  rise  to  the 
amendment 

Similarity  ofMMiibenhip  Namaa 

Sec  2.  (a)  No  person  or  firm  shall  be 
admitted  to  or  continued  in  membership 
in  the  [COTporation]  NASD  having  a 
name  [which]  that  is  identical  to  the 
name  of  another  member  appearing  on 
the  membership  roll  of  the  [Corporation] 
NASD  or  a  name  so  similar  to  any  such 
name  as  to  tend  to  confuse  or  mislead, 
(b)  No  member  may  change  its  name 
vdthout  prior  approval  of  the 
[Corporation]  NASD. 

Executive  Representative 

Sec  3.  Each  member  shall  appoint 
and  certify  to  the  Secretary  of  the 
[Corporation  one  "executive]  NASD  one 
"executive  representative"  who  shall 
represent,  vote,  and  act  for  the  menrfwr 
in  all  the  afiaire  of  the  (Corporation] 
NASD,  except  that  other  executives  of  a 
member  may  also  hold  office  in  the 
(Corporation]  NASD,  serve  on  the  Board 
(of  Govemon]  or  committees  of  the 
[Corporation]  NASD,  or  otherwise  take 
part  in  the  affidra  of  the  [Corporation] 
NASD.  A  member  may  change  its 
executive  representative  upon  giving 
notice  thereof  via  electronic  process  or 
such  other  process  the  [Corporation] 
NASD  may  prescribe  to  the  Secretary,  or 
may,  when  necessary,  appoint,  by  notice 
via  electronic  process  to  the  Secretary, 
a  substitute  for  its  executive 
representative.  An  executive 
representative  of  a  member  or  a 
substitute  shall  be  a  member  of  senior 
management  and  registered  principal  of 
the  member. 

Memberahip  Roll 

Sec.  4.  The  Secretary  of  the 
(Corporation]  NASD  shall  keep  a 
currently  accurate  and  complete 
memberahip  roll,  containing  the  name 
and  address  of  each  member,  and  the 
name  and  address  of  the  executive 
representative  of  each  member,  bi  any 
case  where  a  membership  has  been 
terminated,  such  &ct  shall  be  recorded 
together  with  the  date  on  which  the 
membership  ceased.  The  mranbership 
roll  of  the  [Corporation]  NASD  shall  at 
all  times  be  available  to  all  membera  of 
the  [Corporation]  NASD,  to  all 
governmental  authorities,  and  to  the 
general  public 

Resignation  of  Meoiberi 

Sec  5.  Membership  in  the 
[Association]  NASD  may  be  voluntarily 
terminated  cmly  by  formal  resignation. 
Resignatiaos  of  memben  must  be  filed 
via  electronic  process  or  such  other 
process  the  [Corporation]  NASD  may 


f>rescribe  and  addressed  to  the 
Coiporadon]  NASD.  Any  membn  may 
resign  from  the  (Corporatian]  NASDat 
any  time.  Such  resi^iation  chaU  not 
take  eSact  until  (thbty  (30)  calendar]  30 
days  after  receipt  thereof  by  the 
(Corporation)  NASD  and  until  all 
indcotedness  due  the  [Corpmation] 
NASD  from  such  member  shall  have 
been  paid  in  full  and  so  long  as  any 
complaint  or  action  is  pending  against 
the  member  under  the  (Procedural] 
Rules  of  the  Association.  The 
[Ccnporation]  NASD,  however,  may  in 
its  discretion  declare  a  resignation 
eSiactive  at  any  tune. 

Retention  irf' Jurisdiction 

Sec  6.  A  resigned  member  or  a 
membo'  that  has  had  its  membership 
canceled  or  revoked  shall  continue  to  be 
subject  to  the  filing  of  a  complaint 
under  the  [Procedural]  Rules  of  the 
Association  based  upon  conduct  which 
commenced  prior  to  the  eCfoctive  date  of 
the  member's  resignation  fixim  the 
[Corporation]  NASD  or  the  cancellation 
or  revocation  of  its  membership.  Any 
such  complaint,  however,  shall  be  filed 
within  two  ((2)]  yean  after  the  effective 
date  of  resignation,  cancellation,  or 
revocation. 

Transfer  and  Termination  of 
Membennip 

Sec  7.  (a)  Except  as  provided 
hereinafter,  no  member  of  the 
(Corporation]  NASD  may  transfer  its 
memberahip  or  any  right  arising 
therefrom  and  the  memberahip  of  a 
corporation,  partnership,  or  any  other 
business  organization  which  is  a 
member  of  die  [Corporation]  NASD 
shall  terminate  upon  its  liquidation, 
dissolution,  or  winding  up,  and  the 
membership  of  a  sole  proprietor  which 
is  a  member  shall  terminate  at  death, 
provided  that  all  obligations  of 
membership  under  the  By-Laws  and  the 
[other  rules]  Rules  of  the  [Corporation] 
Association  have  been  fulfilled. 

(b)  The  consolidation,  reoiganization. 
merger,  change  of  name,  or  similar 
chai^  in  any  corporate  member  shall 
not  tominate  the  membership  of  such 
corporate  member  provided  tiut  the 
member  or  surviving  organization,  if 
any,  shall  be  deemed  a  successor  to  the 
business  of  the  corporate  member,  and 
the  member  at  the  siuviving 
organizaticHi  shall  continue  in  the 
investmfflit  banking  and  securities 
business,  and  shall  possess  the 
qualifications  for  membership  in  the 
(Corporation]  NASD.  The  death,  change 
of  name,  withdrawal  of  any  partner,  the 
addition  of  any  new  partner, 
reorganization,  consolidatioo,  or  any 
diange  in  the  legal  structure  of  a 


partnership  member  diall  not  tenninate 
the  memberahip  of  such  partnership 
member  provided  that  the  member  or 
surviving  oiganization,  if  any.  shall  be 
deemed  a  suooessor  to  the  business  of 
the  partnership  member,  and  the 
member  or  surviving  organization  shall 
continue  in  the  investment  bunlrfng  and 
securities  business  and  shall  pnnmna  the 
qualifications  for  memberahip  in  the 
[Corporation]  NASD.  If  the  business  of 
any  predecessor  member  is  to  be  carried 
on  by  an  organization  deemed  to  be  a 
successor  cnganization  by  the 
[Corporation]  NASD,  the  membership  of 
such  predeoMSor  membw  shall  be 
extended  to  the  suooessor  organization 
subject  to  the  notice  and  review 
requiremeitts  of  the  Rules  of  the 
Association  and  the  right  of  the  NASD 
to  place  restrictions  on  the  successor 
organization  pursuant  to  the  Rules  of 
the  Association;  otherwise,  any 
surviving  oiganizatira  shall  be  required 
to  satisfy  all  of  the  membership 
application  requirements  of  [the]  these 
By-Laws  and  the  Rules  of  the 
Association. 

Registration  of  Branch  Offices 

Sec  8.  (a)  Each  branch  office  of  a 
member  of  the  [Corporation]  NASD 
shall  be  registered  with  and  listed  upon 
the  membership  roll  of  the  [Corporation] 
NASD,  and  shall  pay  such  dues, 
assessments,  and  other  charges  as  shall 
be  fixed  from  time  to  time  1^  the  Board 
(of  Govemora]  pursuant  to  Article  [V  of 
the  By-Laws]  VI.  (b)  Each  member  of  the 
[Corporation]  NASD  shall  promptiy 
advise  the  (Corporation)  NASD  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe 
of  the  opening,  closing,  relocation, 
change  in  designated  supervisor,  or 
change  in  designated  activities  of  any 
branch  office  of  such  member  not  later 
than  (thirty  (30)  calendar]  30  days  after 
the  efiiactive  date  of  such  change. 

Article  (IVl  V 

Registered  Representatives  and 
Associated  Persons 

Qnalification  Reqniranenls 

Sec  1.  No  member  shall  permit  any 
person  associated  with  [such]  the 
member  to  engage  in  the  investment 
banking  or  securities  biisiness  unless 
the  member  determines  that  such 
person  [has  complied  with  the 
applicable  provisions  under  Article  n  of 
the  ByHaws.]  satisfies  the  qualificati<m 
requirements  estaiUished  under  Article 
m,  Sectfon  2  and  is  not  subject  to  a 
disqualification  under  Article  m. 
Section  4. 
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^(plication  fior  Rflgittratkm 

S«c  2.  (a)  AppUcaticm  by  any  penon 
{(»  T^istration  with  the  (Corparatioii] 
NASD,  properly  signed  by  the  appUcant. 
shall  be  made  to  the  (CorporationJ 
NASD  via  electronic  process  or  such 
other  process  the  (QvporatitHi]  NASD 
may  prescribe,  on  the  form  to  be 
prescribed  by  the  [Corporation]  NASD 
and  shall  contain: 

(1)  [an  acceptance  of  and]  an 
agreement  to  comply  with  the  (all  the 
provisions  of  the  rules  of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted  at  amended,] 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
iMinicipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  the  By- 
Laws  of  the  NASD.  NASD  Reg^ation, 
and  Nasdaq,  the  Rules  of  the 
Association,  and  all  rulings,  orders, 
directions  [and  decisions  of,  and 
penalties  imposed  by,  the  Board  of 
Governors  or  any  duly  authorized 
committee,  and  the  provisions  of  the 
federal  secxmties  laws,  including  the 
rules  and  regulations  adopted 
thereunder,  and  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Tretwury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  waiver  by  the 
applicant  of  any  right  to  appeal  as 
provided  in  the  Act;],  and  decisions 
issued  and  sanctions  imposed  under  the 
Rules  of  the  Association; 

(2)  an  agreement  that  (none  of]  neither 
the  [Corp<nations,  or)  NASD,  nor  any 
officert,]  or  employee[,  or]  thereof,  nor 
any  member  of  the  [Boards  or 
committees  of  the  Corporation]  Board  of 
Governors  or  of  any  district  or  other 
committee.  shaU  be  liable  except  for 
willful  malfeasance,  to  the  appUcant  or 
to  any  member  of  the  [Corporation] 
NASD  or  to  any  other  person,  for  any 
action  taken  by  such  officer,  member  of 
the  [Boards]  Board  of  Governors  or  of 
any  district  or  other  committee  in  his 
official  capacity,  or  by  any  employee  of 
the  (Corporation]  NASD  while  acting 
within  the  scope  of  his  employment,  or 
under  instruction  of  any  officer.  [Board] 
board,  or  committee  of  the 
[Corpoations]  NASD,  in  connection 
with  the  administration  or  enforcement 
of  any  of  the  provisions  of  the  By-Laws, 
any  [rules]  Rules  of  the  [Corporaticm] 
Association  as  they  are  or  may  firom 
time  to  time  be  adopted  or  amended. 
any  ruling,  order,  direction,  decision  of. 
or  penalty  imposed  by  the  [Boards) 
Board  of  Governors  or  any  duly 
authorized  committee  (thereofl.  [and] 
the  provisifnis  of  the  federal  securities 
laws,  including  the  rules  and 
regulations  adopted  thereunder 


including  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  and  the 
rules  of  the  Treasury  Departm«it;  and 

(3)  such  other  reasonable  information 
with  respect  to  the  appUcant  as  the 
[Corporation]  NASD  may  reouire. 

(bj  The  [Corporation]  NASD  shaU  not 
approve  an  appUcation  for  registration 
of  any  person  who  is  not  eUgible  to  be 
an  associated  person  of  a  member  under 
the  provisions  of  Article  W.  Section 
3((b)  of  Article  II  of  these  By-Laws]. 

(c)  Every  appUcation  for  registration 
filed  with  the  [Corporation]  NASD  shall 
be  kept  ctuient  at  aU  times  by 
supplementary  amendments  via 
electronic  process  or  suth  other  process 
the  (Corporation]  NASD  may  prescribe 
to  the  original  appUcation.  Such 
amendment  to  the  appUcation  shall  be 
filed  with  the  (Corporation]  NASD  not 
later  than  (thirty  (30)  calendar]  30  days 
[of]  after  learning  of  the  facts  or    . 
circumstances  giving  rise  to  the 
amendment.  If  such  amendment  * 

involves  a  statutory  disqiialification  as 
defined  in  Section  3(a)(39)  and  Section 
15(b)(4)  of  the  Act.  such  amendment 
shaU  be  filed  not  later  than  ten  [(10) 
calendar]  days  after  such 
disquaUfication  occurs. 

Notification  by  Member  to 
{Corporation]  Ou  NASD  and  Aaeociatad 
Person  of  Termination:  Amendments  to 
Notification 

Sac.  3.  (a)  FoUowing  the  termination 
of  the  association  with  a  member  of  a 
person  who  is  registered  with  it.  such 
member  shall  not  later  than  (thirty  (30) 
calendar]  30  days  after  such 
termination,  give  notice  of  the 
termination  of  such  association  to  the 
[Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  on  a 
form  designated  by  the  (Corporation] 
NASD,  and  concurrentiy  shaU  provide 
to  the  person  whose  association  has 
been  terminated  a  copy  of  said  notice  as 
filed  with  the  [Corporation.]  NASD.  A 
member  [which]  that  does  not  submit 
such  notification,  and  provide  a  copy  to 
the  perscm  wdiose  association  has  b«en 
terminated,  within  the  time  period 
prescribed,  shall  be  assessed  a  late  filing 
fee  as  specified  by  the  (Corporation] 
NASD.  Termination  of  registration  of 
such  person  assodatad  with  a  monber 
shaU  not  take  eSsct  so  long  as  any 
complaint  or  action  under  the  [ndes] 
Rules  of  the  [Corporation]  Association  is 
pending  "g^itm*  a  member  and  to  w^ch 
complaLit  or  action  such  poson 
associated  with  a  member  is  also  a 
respondent,  or  so  long  as  any  complaint 
or  action  is  pending  against  such  person 
individually  under  the  [rules]  Au/es  of 
the  [CorporatioiL  The  Corporation] 


Association.  The  NASD,  howrever.  may 
in  its  discretion  declare  the  termiimtion 
effective  at  any  time. 

(b)  The  member  shaU  notify  the 
(Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  by 
means  of  an  amendment  to  the  notice 
filed  pursuant  to  subsection  (paragraph] 
(a)  [above]  in  the  event  that  the  member 
learns  of  fects  or  circumstances  causing 
any  information  set  forth  in  said  notice 
to  become  inaccurate  or  incomplete. 
Such  amendment  shall  be  filed  with  the 
(Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  and 
a  copy  provided  to  the  person  whose 
associatioD  with  the  member  has  been 
terminated  not  later  than  [thirty  (30) 
calendar]  30  days  after  the  member 
learns  of  the  facts  or  circumstances 
giving  rise  to  the  amendment 

Retentimi  of  Jurisdiction 

Sac.  4.  A  person  whose  association 
with  a  member  has  been  terminated  and 
is  no  longer  associated  with  any 
member  of  the  [Corporation]  NASD  or  a 
person  whose  registration  has  been 
revoked  or  canceled  shaU  continue  to  be 
subject  to  the  filing  of  a  complaint 
under  the  [rules]  Rules  of  the 
[Corporation)  Association  based  upon 
conduct  which  commenced  prior  to  the 
termination  [or],  revocation,  or 
cancellation  or  upon  such  person's 
failure,  while  subject  to  the 
[Corporation's]  NASD's  jurisdiction  as 
provided  herein,  to  provide  information 
requested  by  the  [Corporation)  NASD 
pursuant  to  [NASD  Rule  8210]  the  Rules 
of  the  Association,  but  any  such 
complaint  shaU  be  filed  within: 

(a)  two  [(2))  years  after  the  effective 
date  of  termination  of  registration 
piirsuant  to  Section  3  (above),  provided, 
however  that  any  amendment  to  a 
notice  of  terminaticm  filed  pursuant  to 
Section  3(b)  that  is  filed  within  two 
years  of  the  original  notice  which 
discloses  that  such  person  may  have 
engaged  in  conduct  actionable  imder 
any  appUcable  statute,  rule,  or 
regulation  shall  operate  to  recommence 
the  running  of  the  two-year  period 
under  this  [paragraph]  subsection; 

(b)  two  ((2)]  years  alter  the  effective 
d^  of  revocation  or  carnxllation  of 
registration  pursuant  to  (NASD  Rule 
8320]  the  Rules  of  the  Association;  or 

(c)  in  the  case  of  an  unregistered 
penon.  within  twro  [(2)]  years  after  the 
date  upon  w^ch  such  person  ceased  to 
be  associated  with  the  member. 


Afticle[V]VI 
Dues, 


OUierChmrget 

Power  of  [Corporation]  the  NASD  to  Fix 
and  Levy  Aseeseuiijuts 


Sec  1.  The  [Corporation]  NASD  shall 
prepare  an  estimate  of  the  funds 
necessary  to  defray  reasonable  expenses 
of  administration  in  carrying  on  the 
work  of  the  (Corporation]  NASD  each 
fiscal  year,  and  on  the  basis  of  such 
estimate.  shaU  fix  and  levy  the  amount 
of  admission  fees.  dues,  assessments, 
and  other  charges  to  be  paid  by 
members  of  the  [Corporation]  NASD  and 
issuers  and  any  other  pers^ms  using  any 
fedUty  or  system  which  the 
[Corporation]  NASD,  NASD  Regulation, 
or  Nasdaq  operates  or  controls.  Fees, 
dues,  assessments,  and  other  charges 
shall  be  called  and  payable  as 
determined  by  the  [Corporation]  NASD 
from  time  to  time;  provided,  however, 
that  such  admission  fees,  dues, 
assessments,  and  other  charges  shall  be 
equitably  allocated  among  monbers  and 
issuers  and  any  other  persons  using  any 
bdUty  or  system  which  the 
[Corporation]  N^D  operates  or 
controls.  The  (Corporation]  NASD  may 
from  time  to  time  make  such  changes  or 
adjustments  in  such  fees,  dues, 
assessments,  and  other  charges  as  it 
deems  necessary  or  appropriate  to 
assure  equitable  aUocation  of  dues 
among  members.  In  the  event  of 
termiiuticHi  of  membership  or  the 
extension  of  any  membership  to  a 
successor  organization  during  any  fiscal 

irear  for  whidi  an  assessment  has  been 
evied  and  become  payable,  the 
(Corporation]  NASD  may  make  such 
adjustment  in  the  fees,  dues, 
assessments,  or  other  charges  payable  by 
any  such  member  or  successor 
organization  or  organizations  during 
such  fiscal  years  as  it  deems  fair  and 
appropriate  in  the  circumstances. 

Reports  of  htembeis 

Sec.  2.  Each  member,  issuer,  or  other 
person  shaU  prompUy  furnish  all 
information  or  reports  requested  by  the 
(Corporation]  NASD  in  ranmection  with 
the  determination  of  the  amount  of 
admission  Uses,  dues,  assessments,  or 
other  charges. 

Snqtensioa  or  Cancdlation  of 
Mambanh^  (w  Kagistratiaa 

Sec  3.  The  (Corporation]  NASD  after 
[fifteen  (15)]  15  diy  notice  in  writing, 
may  suspend  or  cancel  the  membership 
of  any  member  or  the  registration  of  any 
person  in  anears  in  the  payment  of  any 
fees,  dues,  assessments,  or  other  charges 
or  Cor  failure  to  furnish  any  information 
or  reports  requested  pursuant  to  Section 
2  (of  this  Article],  or  for  failure  to 


comply  with  an  award  of  arbitrators 
propwly  rendered  pursuant  to  [Section 
41]  the  Rules  of  the  [Code  of  Arbitration 
-  Procediire)  Association,  where  a  timely 
motion  to  vacate  or  modify  such  award 
has  not  been  made  pursuant  to 
appUcable  law  or  where  such  a  motion 
has  been  denied,  or  for  ffilure  to  comply 
MTith  a  written  and  executed  settlement 
agreement  obtained  in  coimection  with 
an  arbitration  or  mediation  submitted 
for  diq>osition  pursuant  to  the 
(procedures  specified  by  the 
Corporation)  i?u7es  of  the  Association. 

Reinstatement  of  Manbarship  or 
RegistrMion 

Sec.  4.  Any  membership  or 
registration  suspended  or  canceled 
imder  this  Article  may  be  reinstated  by 
the  (Corp(»ation]  NASD  upon  such 
terms  and  conditions  as  it  shaU  deem 
just;  provided,  however,  that  any 
appUcant  for  reinstatement  of 
membership  or  registration  shaU  possess 
the  qualificaticms  required  for 
membership  or  registration  in  the 
(Corporation.)  NASD. 

DekgaHom 

See.  5.  The  NASD  may  ddegate  its 
authority  under  this  Article  in  a  manner 
not  inconsistent  with  the  Delegation 
Plan. 

Article  [VI]  V7/ 

Board  of  Governors 

Powers  and  Authority  of  Board 

Sec  1.  (a)  The  Board  (of  Govonors] 
shaU  be  the  governing  body  of  the 
[Corporation)  NASD  and.  except  as 
otherwise  provided  by  appUodile  law, 
the  Restated  Certificate  of  Incorporation, 
or  these  By-Laws,  shall  be  vmted  with 
aU  powers  necessary  for  the 
management  and  administration  of  the 
affairs  of  the  [Corporation]  NASD  and 
the  promotion  of  the  (Corporation's) 
NASD's  welfere,  objects,  and  purposes. 
In  the  exercise  of  such  powers,  tlM 
Board  [of  Governors]  shall  have  the 
authwity  to: 

((l))(i)  adopt  for  submission  to  the 
membership,  as  hereinafter  provided, 
such  By-Laws  and  ^K«iy  or  additions 
thereto  as  it  deems  necessary  or 
appropriate: 

[(2)](ji)  adqpt  such  other  (rules)  Rules 
of  the  [CcHporation]  Association  and 
changes  or  additions  thereto  as  it  deems 
necessary  or  approfniate,  provided, 
howrevar,  that  the  Board  may  at  its 
option  submit  to  the  membership  any 
such  adcq>tian.  chmge,  or  addition  to 
such  [rules]  Ruler, 

[(3)KiiO  make  such  regulations,  issue 
sudi  onkrs.  resolutions,  interpretations, 
including  interpretations  of  these  By- 


Laws  and  the  (rules)  Au7es  of  the 
(Corporation]  Association,  and 
directions,  and  make  such  decisions  as 
it  deems  necessary  or  appropriate; 

[(4))(/v)  prescribe  [a  code  of 
arbitration  procedure  providing]  rules 
for  the  required  or  voluntary  arbitration 
of  controversies  betvireen  members  and 
betwreen  members  and  customers  or 
others  as  it  shall  deem  necessary  or 
apnrrariate;  * 

[(5)j(v^  establish  rules  and  procedures 
to  be  folloMred  by  members  in 
coimection  with  the  distribution  of 
securities  issued  by  members  and 
affiliates  thereof; 

[(6))(vi)  require  aU  ow-the-counter 
transactions  in  securities  between 
members,  other  than  transactions  in 
exempted  securities  as  defined  in 
Section  3(a)(12)  of  the  Act,  to  be  cleared 
and  settled  through  the  fedUties  of  a 
clearing  agency  registered  with  the 
Commission  pursuant  to  the  Act,  which 
clears  and  settles  such  over-the-counter 
transactions  in  securities; 

((7)](vu)  organize  and  operate 
automated  syMena  to  provide  qualified 
subscribers  with  securities  information 
and  automated  services.  The  systems 
may  be  organized  and  operated  by  a 
division  or  subsidiary  company  of  the 
[Corporation]  NASD  or  by  one  en-  more 
indi^>aident  firms  under  contract  with 
the  [Corporation]  NASD  as  the  Board  (of 
Governors)  may  deem  necessary  or 
appropriate.  The  Board  (of  Governors) 
may  adopt  rules  for  sudi  automated 
systems,  establish  reasonable 
qualifications  and  classifications  for 
members  and  other  subscribers,  jHovide 
qtialification  rtandards  for  securities 
iiududed  in  such  systems,  require 
members  to  report  promptly  information 
in  connection  with  securities  included 
in  such  systems,  and  establish  charges 
to  be  collected  from  subscribers  and 
others; 

((8)](vui)  require  the  pnnnpt  reporting 
by  membns  (^such  miginal  and 
supplementary  trade  data  as  the  Board 
deems  apiwopriate.  Such  reporting 
requirements  may  be  admiodstOTed  by 
the  (Corporation)  NASD,  a  division  or 
subsidiary  thereof,  or  a  clearing  agency 
reeistmed  under  the  Act;  and 

T(9)](ix)  engage  in  any  activities  or 
conduct  necessary  or  aqppropriate  to 
carry  out  the  [Corporstian's]  NASD's 
purposes  under  its  Restated  Certificate 
of  Inoorporation  and  the  fiaderal 
securities  laws. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  w  inahiUty  of  any  member  of 
the  Boflvd  (of  Governors]  to  disdiarge 
[his]  such  manber^s  duties,  or  for  any 
cause  affecting  the  best  interests  of  t^ 
(Corporation)  NASD  the  sufficiency  of 
wdiich  the  Board  (of  Govemos]  shall  be 
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the  sole  judge,  the  Board  shall  have  the 
power,  by  the  affirmative  vote  of  two- 
thirds  of  the  Governors  then  in  office,  to 
remove  such  member  and  declare  [his] 
such  member's  position  vacant  and  that 
it  shall  be  filled  In  accordance  with  the 
provisions  of  Section  6  [of  this  Article], 
(c)  To  the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporaticm  [and  appUcable  law, 
the  Corporation],  and  these  By-Laws,  the 
NASD  may  delegate  any  power  of  the 
[Corporation  or  the  Board  of  Governors 
to  any  person  or  entity,  including  a 
subsidiary  of  the  Corporation:  provided 
that  such  delegation  is]  NASD  or  the 
Board  to  a  committee  appointed 
pursuant  to  Article  DC,  SHection  1,  the 
NASD  Regulation  Board,  the  Nasdaq 
Board,  or  NASD  staff  in  a  mcmner  not 
inconsistent  with  the  Delegation  Plan. 

Authocity  to  Cmiieel  or  Suspend  for 
Faihne  to  SolMnit  Required  InfbnnatioD 

Sac.  2.  (a)  The  Board  [of  Governors] 
shaU  have  authority,  upon  notice  and 
opportunity  for  a  hearing,  to  cancel  or 
suspend  the  membership  of  any  member 
or  suspend  the  association  of  any  person 
associated  with  a  member  for  failure  to 
file,  or  to  sutmit  on  request,  any  report, 
document,  or  other  information  required 
to  be  filed  with  or  requested  by  the 
[Coiparation.]  NASD  pursuant  to  these 
By-Laws  or  the  Rules  of  the  Association. 

(b)  Any  membership  or  association 
suspended  or  canceled  pursuant  to  this 
Section  may  be  reinstated  by  the  NASD 
pursuant  to  the  Rules  of  the 
Association. 

((b)](c)  The  Board  [of  Governors]  is 
authafiaed  to  delegate  [the  authority 
hereinabove  granted  to  the  Chief 
Executive  Officer  of  the  CcHpofation: 
provided,  however,  that  the  Executive 
Committee  of  the  Board  of  Governors 
shall  be  notified  in  writing  of  any  such 
contemplated  action  by  the  Chief 
Executive  Officer.]  its  authority  under 
this  Section  in  a  manner  not 
iriconsistent  with  the  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Association. 

Andnrity  To  Take  Action  Under 

r  or  ExtraonUaary  Market 


S«c  3.  The  Board  [of  Governors],  or 
such  person  or  persons  as  may  be 
designated  by  the  Board,  in  the  event  of 
an  emergency  or  extraordinary  nuriiet 
conditicms.  shall  have  the  authority  to 
take  any  action  regarding];]; 

[(l)]faj  the  tradmg  in  ot  opetatioa  of 
the  over-the-counter  securities  maricet. 
the  operation  of  any  automated  system 
ovmed  or  operated  by  the  [Corpcxatiaas] 
NASD.  NASD  Regulation,  or  Nasdaq, 
and  the  participation  in  any  such 


system  of  any  w  all  persons  or  the 
trading  therein  of  any  or  all  securities; 
and 

[(2)](b)  the  operation  of  any  or  all 
member  firms'  offices  or  systems,  if.  in 
the  opinion  of  the  Board  or  the  person 
or  persons  hereby  designated,  such 
action  is  necessary  or  appropriate  for 
the  protection  of  investors  or  the  public 
interest  or  for  the  orderly  operation  of 
the  marketplace  or  the  system. 

Goniposition  [and  Qnalificatioiis]  of  the 
Board 

Sec  4.  (a)  The  Board  [of  Governors] 
shall  be  composed  of  (five  or  more 
members]  at  least  nine  and  not  more 
than  thirteen  Governors,  the  number 
thereof  to  be  determined  [from  time  to 
time  by  the  Board  of  Governors,  and 
shall  include  at  all  times  the]  by  the 
Board  prior  to  each  annual  election  of 
the  Governors.  Any  new  Governor 
position  created  as  a  result  of  an 
increase  in  the  size  of  the  Board  shall 
be  filled  as  part  of  the  aiuiual  election 
conducted  under  Sections  9  through  13. 
The  Chief  Executive  Officer  (and  such 
Industry,  Non-Industry,  and  Public 
Governors  as  shall  be  determined  from 
time  to  time  by  the  Board  of  Governors, 
both  of  which  determinations  shall  be 
consistent  with  the  Delegation  Plan  and 
Section  15A(b)(4)  of  the  Act.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry  and  PubUc  Governors,  as 
used  herein,  shall  be  established  by  the 
Board  of  Governors  from  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.]  of  the  NASD  shall 
be  a  Governor,  and  a  majority  of  the 
remaining  Governors  shall  be  Non- 
Industry  Governors,  including  at  least 
two  Public  Governors.  In  the  event  that 
the  Board  shall  consist  of  eleven  or 
more  Governors,  at  least  three 
Governors  shall  be  Public  Governors. 

(b)  As  soon  as  practicable,  following 
the  ■"""■>  election  of  members  to  the 
Board  [of  Governors],  the  Board  (of 
Governors]  shall  elect  from  the  members 
of  the  Board  (of  Governors  a  Chairman.] 
a  Chair  and  such  other  persons  having 
such  titles  as  it  shall  deem  necessary  or 
advisable,  to  serve  until  the  next  annual 
election  or  until  their  successors  are 
chosen  and  qualify.  The  persons  so 
elected  shall  have  such  powers  and 
duties  as  may  be  determined  bean  time 
to  time  by  the  Board  (of  Governors].  The 
Board  (of  GovemorB.  by  affirmative  vote 
of],  by  reaohition  ado^ad  by  a  raaiority 
of  [its  members)  the  Govtmors  thai  in 
office,  may  teattm  any  such  person 
from  sudi  podtiaii  at  any  time. 

Tam  of  Oflloe  of  Govamon 

Sec  S.  Eadi  Govemor,  except  as 
othowise  [Hovided  by  the  Related 


Certificate  of  Incorporation  or  these  By- 
Laws,  shall  hold  office  for  a  term  of  not 
more  than  three  years,  such  term  to  be 
fixed  by  the  Board  at  the  time  of  the 
nomination  or  certification  of  such 
Governor,  or  until  [his]  a  successor  is 
elected  and  quaUfied,  or  until  [his] 
death,  resignation,  disqualification,  or 
removal.  Except  for  the  Chief  Executive 
Officer,  no  Governor  may  serve  more 
than  two  consecutive  terms[,];  provided, 
however,  that  if  a  Governor  is  appointed 
to  fill  a  term  of  less  than  one  year,  such 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  Governor's  [current] 
initial  term.  The  Chief  Executive  Officer 
of  the  (Corporation]  NASD  shall  serve  as 
a  member  of  the  Board  until  [his]  a 
successor  is  selected  and  quaUfied,  or 
until  [his]  death,  resignation. 
disquaUfication,  or  removal. 

DisqHeltfiealioH 

Sec  6.  A  Governor  shall  immediately 
resign  or  be  automatically  removed  from 
office  if  the  Board  determines  by  a 
majority  vote  of  the  remaining 
Governors  that  (a)  the  Governor  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry,  or  Public 
Governor)  fw  which  the  Governor  ¥fas 
elected:  (b)  failure  to  remove  the 
Governor  would  violate  the 
compositional  requirements  of  the 
Board  set  forth  in  Section  4;  and  (c)  the 
Governor  has  a  remaining  tenn  of  office 
of  more  than  six  months. 

Filling  of  Vacancies 

Sec  (6.)  7.  ((a)  Any  vacancy  in  the 
office  of]  //a  Governor  position  becomes 
vacant,  whether  [occurring  by  reason] 
because  of  death,  disability, 
disquaUfication,  removal,  or  resignation, 
(othsr  than  a  vacancy  by  reason  of  an 
increase  in  the  size  of  the  Board,  shall 
be  filled]  the  National  Nominating 
Committee  shall  nominate,  and  the 
Board  shall  elect  by  majority  vote  of  the 
remaining  Governors  then  in  office  [and 
any  person  elected  to  fiU  such  vacancy 
shall  satisfy  the  qualifications  and 
criteria],  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  PubUc  Govemw)  for  the  governorship 
[being  fiUed]  as  provided  in  Section  4 
[of  this  Article.]  to  fill  such  vacartty, 
except  that  if  the  remaining  term  of 
office  f<x  the  vacant  Governor  position 
is  not  moie  than  six  months,  no 
replacement  shall  be  required.  If  the 
remaining  term  of  office  for  the  vacant 
Governor  position  is  more  than  one 
year,  the  Governor  elected  by  the  Board 
to  fill  such  position  shall  stand  for 
e/ectioin  in  the  next  arutual  election 
pursuant  to  this  Article. 


(Cb)  Any  vacancy  in  the  office  of  a 
Governor  occurring  by  reason  of  an 
increase  in  the  size  of  the  Board  shall  be 
fiUed  by  maj<Hity  vote  of  the  Board  and 
any  person  elected  to  fiU  such  vacancy 
shall  satisfy  the  criteria  for  such  newly 
created  governorship  as  shall  be 
established  by  resolution  of  the  Board, 
provided  that  the  filling  of  any  such 
vacancy  shaU  not  be  inconsistent  with 
any  other  provisions  of  these  By-Laws 
or  the  Driegation  Plan.] 

MtHimgs  ^Boerd;  Qmormm;  Rsqmini  Vets 

Sec  8.  Meetings  of  the  Board  shall  be 
held  at  such  times  and  places,  upon 
such  notice,  and  in  accordance  with 
such  procedure  as  the  Board  (of 
Governors]  in  its  discretion  may 
determine.  At  all  meetings  of  the  Board, 
unless  otherwise  set  forth  in  these  By- 
Laws  or  required  by  law,  a  quorum  (of 
the  Board  of  Governors]  for  the 
transaction  of  business  shall  omsist  of 
a  majority  of  the  (total  number  of 
Governors  of  the  Corporation  and  any] 
Board,  including  not  less  than  SO 
percent  of  the  Non-Industry  Govenuxs. 
Any  action  taken  by  a  majority  vote  at 
any  meeting  at  which  a  quorum  is 
present,  except  as  otherwise  provided  in 
the  Restated  Certificate  of  Incorporation 
or  these  By-Laws,  shaU  constitute  the 
action  of  the  Board  (of  Governors]. 
Members  of  the  Board  (of  Governors],  or 
any  committee  (appointed]  designated 
by  the  Board  (of  Governors]  or  any  other 
committee  of  the  [Corporation)  NA^, 
may  participate  in  a  meeting  thereof!^ 
means  of  communicati(ms  CaciUties  that 
ensure  aU  persons  participating  in  the 
meeting  can  hear  and  speak  to  each 
other,  and  participation  in  a  meeting 
pursuant  to  this  By-Law  shaH  constitute 
presence  in  person  at  such  meeting.  No 
member  of  the  Board  (of  Governors] 
shaU  vote  by  proxy  at  any  meeting  of  the 
Board. 

Tbe  National  Nominating  nnmttft^w 

((b)]  Sec  9.  la)  The  National 
Nominating  Committee  shaU  [have  sudi 
powers  and  shaU  perform  such 
functions  as  shall  be  determined  by 
resolution  of  the  Board  of  Governors 
from  time  to  time,  consistent  with  the 
Delegation  Plan.)  ntmunate  Industry. 
Non-Industry,  and  Public  Governors  for 
each  vacant  or  new  Governor  position 
on  the  NASD  Board  and  Industry.  Non- 
Industry,  and  Public  Directors  for  each 
vacant  or  new  position  on  the  NASD 
Regulation  Board  and  the  Nasdaq 
Board. 

(b)  The  NaticMial  Nominating 
Committee  shaU  (consist  of  six  or  more 
persons  who  shaU  have  such 
qualifications,  and  who  shall  be  selected 
in  such  manner,  as  shaH  be  detennined 


by  resolution  of  the  Board  of  Governors 
bom  time  to  time,  vtdiich  qualiflcatians 
and  manner  of  selectim  shall  be 
consistent  with  the  Delegation  Plan.)  he 
composed  of  at  least  six  and  not  more 
than  nine  membas.  the  number  thereof 
to  be  detennined  by  the  Board  from  time 
to  time. 

(c)  The  members  of  the  National 
Nominating  Committee  shall  be  equally 
balanced  between  Industry  and  Non- 
Industry  committee  memb&v,  iiKluding 
at  least  two  Public  committee  members. 
If  the  Nominating  Committee  shaH 
consist  of  seven  or  more  members,  at 
least  three  shall  be  Public  committee 
members.  If  at  any  time  there  shall  be 
an  odd  number  ofmemb&rs  of  the 
National  Nominating  Committee.  Non- 
Industry  committee  members  shall  be  in 
the  majority.  No  officer  or  employee  of 
the  NASD.  NASD  Regulation,  or  Nasdaq 
shall  serve  as  a  memher  of  the  National 
Nmninating  Committee  in  any  voting  or 
non-voting  capacity.  The  NASD 
Regulation  Board  and  the  Nasdaq  Board 
each  shall  select  two  membas  of  the 
National  Nondnating  Committee,  and 
the  NASD  Board  shall  select  the 
remaining  committee  members.  Not 
more  than  three  of  the  committee 
members  and  not  mme  than  two  of  the 
Industry  committee  members  shall  be 
current  members  of  the  Board,  the 
NASD  Regulation  Board,  or  the  Nasdaq 
Board.  A  National  Nominating 
Committee  member  may  not 
simultaneously  serve  on  the  National 
Norrunating  Committee  and  the  Board, 
the  NASD  Repilation  Board,  or  the 
Nasdaq  Board,  unless  such  memba  is 
in  his  or  her  fined  year  of  service  on  any 
such  board,  and  following  that  year, 
that  member  may  not  stand  for  election 
to  the  Board,  the  NASD  Reflation 
Board,  or  the  Nasdaq  Board  until  such 
time  as  he  or  she  is  no  longer  a  member 
of  the  National  Nominating  Committee. 

(d)  Membas  of  the  National 
Nominating  Conrunittee  shall  be 
appointed  armually  by  the  Board  and 
may  be  removed  for  cause  by  a  majaity 
vote  of  the  Board.  The  Board  shall 
ensure  that  the  composition  of  the 
National  Nominating  Committee  meets 
the  requirements  of  subsection  (c).  If  the 
selection  of  a  National  Nomin<aing 
Committee  memba  by  the  NASD 
Regulation  Board  or  N^daq  Board 
would  violate  the  compositional 
requirements  of  subsection  (c).  the 
Board  shall  request  that  the  NASD 
Regulatimi  Board  or  Nasdaq  Board 
sehctanotha  memba  such  that  the 
compositional  requirements  of 
subsection  (c)  are  met 

(e)  The  Secretary  of  the  NASD  shall 
collect  from  each  nominee  for  Govanor 
of  the  NASD  Board  and  each  nominee 


for  Director  of  the  NASD  Regulation 
Board  or  Nasdaq  Board  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee's  classification  as  an 
Industry,  Non-Industry,  or  Public 
Governor  or  Director,  and  the  Secretary 
shall  certify  to  the  National  Nominating 
Committee  each  nomirwe's 
classification. 

Prooednre  fiar  NominatioB  of  Govenion 

((c)]  Sec.  10.  At  least  90  days  priw  to 
a  meeting  of  members  for  the  election  of 
Governors  pursuant  to  Section  13,  the 
[Corpwation]  NASD  shall  notify  the 
members  of  the  date,  place,  and  time  of 
such  meeting  and  shall  set  forth  in  sudi 
notice  the  names  of  each  nominee  ((a 
"Nominee"),]  as  selected  by  the 
National  Nominating  Committee(,]  for 
each  governorship  up  for  election,  (and 
shaU  further  provide  in  such  notice  the 
qualifications  ]the  category  of 
governorship  (Industry.  Non-Industry,  or 
Public  Governor)  for  which  the  nominee 
is  nominated,  the  qualifications  of  each 
nominee,  and  such  other  information 
regarding  each  [such  Nominee]  nominee 
as  the  National  Nominating  Committee 
deems  pertinent  A  person  who  has  not 
been  so  nominated  may  be  included  on 
the  baUot  for  the  election  of  Governors 
if  ((l)](a)  at  least  60  days  prior  to  the 
scheduled  date  for  the  meeting  of 
members,  such  person  (complies  with 
the  requirements  and  procadiues  for 
nomination  set  forth  in  the  Delegation 
Plan  and  (2)  the  person  is  certified] 
presents  duly  executed  petitions  to  the 
Secretary  of  the  NASD  demonstrating 
that  such  person  has  the  support  of 
three  percent  of  the  members,  one-half 
of  which  must  have  their  principal  place 
of  business  outside  of  the  district  in 
which  the  person  is  employed;  and  (b) 
the  Secretary  certifies  that  (i)  the 
petitions  are  duly  executed  by  the 
requisite  numba  of  members;  and  (ii) 
the  person  satires  the  class^cation 
(Industry.  Non-Industry,  orl^blic 
Governor)  of  the  governorship  to  be 
filled,  based  on  such  inftamation 
provided  by  the  person  as  is  reasonably 
necessary  to  make  the  certification.  The 
Secretary  shall  ntA  unreasonably 
withhold  or  delay  the  certification. 
Upon  certification,  the  election  ^all  be 
deemed  a  contested  election. 


ef\iews 

See.  II.  The  NASD,  the  Board,  the 
National  Nominating  Committee,  a 
committee  appointed  pursuant  to 
Article  DC,  Section  1,  and  NASD  staff 
shall  not  take  any  position  publicly  or 
with  a  memba  or  person  associated 
with  or  employed  by  a  memba  with 
respect  to  tmy  candidate  in  a  contested 
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ejection  or  nomination  held  pursuant  to 
these  By-Laws  or  the  NASD  Regulation 
By-Laws.  A  Governor  or  a  member  of  the 
National  Nominating  Committee  or  any 
other  committee  may  communicate  his 
or  her  views  with  respect  to  any 
candidate  if  such  Governor  or 
committee  member  acts  solely  in  his  or 
her  individual  capacity  and  disclaims 
any  intention  to  communicate  in  any 
official  capacity  on  behalf  of  the  NASD, 
the  NASD  Board,  the  National 
Nominating  Committee  or  any  other 
committee.  Except  as  provided  herein, 
any  candidate  and  his  or  her 
representatives  may  communicate 
support  for  the  candidate  to  a 
membership  or  person  associated  with 
or  employed  by  a  member. 

Admuustrati}fe  Support 

Stc  12.  The  Secretary  shall  provide 
administrative  support  to  the 
candidates  in  a  contested  election  under 
this  Article  by  sending  to  NASD 
members  eligible  to  vote  up  to  two 
mailings  of  materials  prepared  by  the 
candidates.  The  NASD  shall  pay  the 
postage  for  the  mailings.  The  materials 
shall  be  prepared  on  the  personal 
stationery  of  each  candidate  and  shall 
state  that  the  materials  represent  the 
opinions  of  the  candidate.  A  candidate 
nominated  by  the  National  Nominating 
Committee  may  identify  himself  or 
herself  as  such  in  his  or  her  materials. 
Any  candidate  may  send  additional 
materials  to  NASD  members  at  the 
candidate's  own  expense.  Except  as 
provided  in  this  Article,  the  NASD,  the 
Board,  any  committee,  and  NASD  staff 
shall  not  provide  any  other 
administrative  support  to  a  candidate  in 
a  contested  election  conducted  under 
this  Article  or  a  contested  election  or 
nomination  conducted  under  the  NASD 
Regulation  By-Laws. 

Electioo  of  Board  Manbers 

Sec  (7.(a)]  13  The  members  of  the 
Board  [of  Governors]  shall  be  elected  by 
a  pliirality  of  the  votes  of  the  members 
of  the  [Corporation]  NASD  present  in 
person  or  represented  by  proxy  at  the 
annual  meeting  of  the  [Corporation] 
NASD  and  entitled  to  vote  thereat.  The 
annual  meeting  of  the  [Corporation] 
NASD  shall  be  on  such  date  and  at  such 
place  as  the  Board  [of  Governors]  shaU 
designate.  Any  Governor  so  elected 
mtist  be  nominated  or  certified  by  the 
National  Nominating  Committee 
[described  in  subsection  (b)  below  or 
certified]  pursuant  to  (subsection  (c) 
below  and  must  satisfy  the  other 
qualifications  for  Governors  set  forth  in 
Section  4  of  this  Article  or  as 
estabUshed  by  resolution  of  the  Board  of 
Governors  from  time  to  time,  which 


qualifications  shall  be  consistent  with 
Uie  Delegation  Plan]  Section  10. 

Mmmtemamee  of  Competitioiial 
Requirewieiits  of  the  Board 

See.  14.  Each  Governor  shall  update 
the  information  submitted  under 
Section  9(e)  regarding  his  or  her 
classification  as  an  Industry,  Non- 
Industry,  or  Public  Governor  at  least 
annually  and  upon  request  of  the 
Secretary,  and  shall  report  immediately 
to  the  Secretary  any  change  in  such 
classification. 

Article  [YD]  Vlll 

Officers,  Agents,  oad  Employees 

Offieers 

Sec.  1.  The  Board  [of  Governors]  shall 
[elect]  select  a  Chief  Executive  Officer, 
who  shall  be  responsible  for  the 
management  and  administration  of  its 
afi^airs  and  shall  be  the  official 
representative  of  the  [Corporation] 
NASD  in  all  public  matters  and  who 
shall  have  such  powers  and  duties  in 
the  management  of  the  [Corporation] 
NASD  as  may  be  prescribed  in  a 
resolution  by  the  Board  [of  Governors], 
and  which  powers  and  duties  shall  not 
be  inconsistent  with  the  Delegation 
Plan.  The  Board  shall  elect  a  Secretary, 
who  shall  have  such  powers  and  duties 
conferred  by  these  By-Laws  and  such 
other  duties  and  powers  as  may  be 
prescribed  in  a  resolution  by  the  Board. 
The  Board  may  provide  for  such  other 
executive  or  administrative  officers  as  it 
shall  deem  necessary  or  advisable, 
including,  but  not  limited  to,  Executive 
Vice  [-JPresident,  Senior  Vice  [- 
JPresident,  Vice  [-]President,  [Secretary,] 
and  Treasurer  of  the  [Corporation] 
NASD.  All  such  officers  shall  have  such 
titles,  [such]  powers,  and  duties,  and 
shall  be  entitled  to  such  compensation, 
as  shall  be  determined  from  time  to  time 
by  the  Board  [of  Governors].  Each  such 
officer  shall  hold  office  imtil  [bis]  a 
successor  is  elected  and  qualified  or 
until  [his]  such  officer's  earlier 
resignation  or  removal.  Any  officer  may 
resign  at  any  time  upon  written  notice 
to  the  [Corporation.]  NASD.  The  Board 
[of  Governors]  may  remove  any  officer, 
with  or  without  cause,  at  any  time,  but 
such  removal  shall  be  without  prejudice 
to  the  contractual  rights  of  such  officer, 
if  any,  with  the  [Corporation]  NASD. 
Any  number  of  offices  may  be  held  by 
the  same  person.  Any  vacancy  occurring 
in  any  office  of  the  [Corporation]  NASD 
by  death,  resignation,  removal,  or 
otherwise  may  be  filled  for  the 
imexpired  portion  of  the  term  by  the 
Board  (of  Governors]  at  any  meeting. 


Absence  <^  Chief  ExecutiTe  Officer 

Sec  2.  In  the  case  of  the  absence  or 
inability  to  act  of  the  [President]  Chief 
Executive  Officer  of  the  [Corporation,] 
NASD,  or  in  the  case  of  a  vacancy  in 
such  office,  the  Board  [of  Governors] 
may  appoint  its  [Chairmanl  Chair  or 
such  other  person  as  it  may  designate  to 
act  as  such  officer  pro  tem,  who  shall 
assume  all  the  functions  and  discharge 
all  the  duties  of  the  [President.]  Chief 
Executive  Officer. 

AgeiUs  mud  Employeet 

See.  3.  The  Board  may  employ  or 
authorize  the  employment  and  prescribe 
the  powers  and  duties  of  such  agents 
and  employees  as  it  deems  necessary  or 
advisable.  The  employment  and 
compensation  of  such  agents  and 
employees  shall  be  at  the  pleasure  of  the 
Board,  provided  that  such 
determinations  are  not  inconsistent  with 
the  requirements  of  the  Delegation  Plan. 
Agents  and  employees  of  the  NASD 
shall  be  under  the  supervision  and 
control  of  the  officers  of  the  NASD, 
unless  the  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  under  the  supervision  and  control  of 
the  Board. 

Employment  of  Counsel 

Sec.  [3.]  4.  The  Board  (of  Governors] 
may  retain  or  authorize  the  employment 
of  counsel,  with  such  powers,  titles, 
duties,  and  authority  as  it  shall  deem 
necessary  or  advisable. 

Administrative  Sta£f 

Sec.  4.  The  Board  of  Governors  may 
employ  or  authorize  the  employment 
and  prescribe  the  powers  and  duties  of 
such  an  administrative  staff  as  it  deems 
necessary  or  advisable.  The  employment 
and  compensation  of  such 
administrative  staff  of  the  Corporation 
shall  be  at  the  pleasure  of  the  Board  of 
Governors,  provided  that  such 
determinations  are  not  inconsistent  with 
the  requirements  of  the  Delegation 
Plan.] 

DelegaHoH  of  DtUies  of  Officers 

See.  5.  The  Board  may  delegate  the 
duties  and  powers  of  any  officer  of  the 
NASD  to  any  other  officer  or  to  any 
Governor  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  may 
deem  sufficient. 

ResignatioH  and  Removal  of  Officers 

See.  6.  (a)  Any  officer  may  resign  at 
any  time  upon  written  notice  of 
resignation  to  the  Board,  the  Piesident. 
or  the  Secretary.  Any  such  resignation 
shall  take  effect  upon  receipt  of  such 
notice  or  at  any  later  time  specified 
therein.  The  acceptance  of  a  resignation 


shall  not  be  necessary  to  make  the 
resignation  effective. 

(b)  Any  officer  of  Ae  NASD  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
Governors  then  in  office  at  any  regular 
or  special  meeting  of  the  Board  or  by  a 
written  consent  signed  by  all  of  the 
Governors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rights  of  the  affected  officer, 
if  any,  with  the  NASD. 

Bond 

Sec  7.  The  NASD  may  secure  the 
fidelity  of  any  or  all  of  its  officers, 
agents,  or  employees  by  bond  or 
otherwise. 

Article  (Vnn /Y 

ComauMeee 

Sac  1.  Sub|ect  to  Article  Vn.  Section 
1(c),  the  Board  may  appoint  such 
committees  or  subcommittees  as  it 
deems  necessary  or  desirable,  and  it 
shall  fix  their  powers,  duties  (and  terms 
of  office;  provided  that  such 
determinations  are  not  inccmsistent  with 
requirements  of  the  Delegation  Plan], 
and  tarns  of  office.  Any  such  committee 
or  subcommittee  consisting  solely  of  one 
or  more  Governors,  to  the  extent 
provided  by  these  By-Laws  or  by 
resolution  of  the  Board,  shall  have  and 
may  exercise  all  powers  and  authority  of 
the  Board  in  the  management  of  the 
business  and  afCadrs  of  the  [Corporation.] 
NASD. 

Maimtemmce  efCmmporitiomal 
RequiremutOM  ofComumtteet 

Sec  2.  Upon  request,  each  prospective 
committee  member  who  is  not  a 
Governor  shall  provide  to  the  Secretary 
of  the  NASD  such  information  as  is 
reasonably  necessary  to  serve  as  the 
basis  for  a  determination  of  the 
prospective  committee  member's 
classification  as  an  Industry.  Non- 
Industry,  or  Public  committee  member, 
and  the  Secretary  shall  certify  to  the 
Board  each  prospective  committee 
member's  classification.  Each 
coaunittee  member  shall  update  the 
information  submitted  under  this 
Section  at  least  annually  and  upon 
request  of  the  Seavtarji  of  the  NASD, 
and  shall  report  inuneidiately  to  the 
Secretary  any  change  in  such 
classification. 

Rembval  of  Gnmnittee  Member 

Sec.  [2]  3.  Any  member  of  any 
committee  or  subcommittee  appointed 
pursuant  to  this  Article  [Vm]  may  be 
removed  from  such  committee  or 
subcommittee  only  by  a  majority  vote  of 


the  whole  Board,  after  appropriate 
notice,  for  refusal,  &iliue,  ne^ect,  or 
inability  to  discharge  [his]  such 
member's  duties,  or  for  any  catise  the 
sufficiency  of  v^ch  shail  betiedded  by 
the  Board. 

[Resolution  of  the  Board  of  GoTemors 
Interpretatioiis  aad  Explanatioiis 

The  Executive  Committee  be  and 
hereby  is  authorized  and  directed  to 
consider  and  make  recommendatians  to 
the  Board  of  Governors  with  respect  to 
such  interpretative  questions,  having  to 
do  with  the  Certificate  of  hicOTpmation, 
By-Laws,  Rides  of  Fair  Practice  and 
Code  of  Procedure  of  the  Association,  as 
may  frtnn  time  to  time  be  submitted  to 
the  Committee  by  the  Board  of 
Govemore  or  the  President 

Where  a  dedsioD  is  required  as  to 
which  reasonable  men.  equally  well 
informed,  might  well  not  difEw,  the 
ruling  shall  be  deemed  to  be  an 
expluiati(HL  Whme  a  decision  is 
required  vrbem  reasonable  men,  equally 
well  informed,  might  well  differ,  the 
ruling  shall  be  defied  to  be  an 
interpretation. 

Where  in  the  judgment  of  the 
President  and  upon  advice  of  Counsel, 
any  question  involves  an  answer  clearly 
in  the  nature  of  an  explanation,  such 
question  may  be  answered  in  the  OfBce 
of  the  President 

Wh«B  in  the  judgment  of  the 
President  and  upon  advice  of  Counsel, 
any  question  involves  an  answer  in  the 
nature  of  an  interpretaticm,  the 
President  shall  present  such  question  to 
the  Executive  Committee. 

llie  President  may,  after  consultation 
with  and  upon  advice  of  Counsel,  give 
an  office  opinion.  Such  office  ofanion 
shall  state  that  it  reflects  only  the 
opinion  of  the  office  of  the  President 
and  it  is  provisional  and  subject  to  the 
approval  of  the  Board  of  Governors. 

District  Committees,  District  Business 
Conduct  Committees,  Counsel  or  staff 
thereof,  are  hereby  directed  not  to  issue 
any  interpretations  of  the  Certificate  of 
Incorporation,  By-Laws.  Rules  of  Fair 
Practice  or  Coide  of  Procedure,  either  in 
oral  .or  written  form  without 
presentation  of  the  question  to  the 
President  end  in  sudi  case,  if  the 
questions  presented  appear  to  be  an 
interpr^ation  with  the  meaning  of  this 
resolution  the  matter  shall  be  presented 
in  writing  to  the  Executive  Committee.] 

Exeemt^  Coaunittee 

Sec  4.  The  Board  may  appoint  an 
Executive  Committee,  vdiich  shall,  to 
the  fullest  extent  permitted  by  the 
General  Corporation  Law  and  other 
applicable  law.  have  and  be  permitted 


to  exercise  all  the  powers  and  authtaity 
of  the  Board  in  the  management  of  the 
business  and  affairs  of  the  NASD 
between  m^etingis  of  tite  Board  xmd 
which  may  authorize  the  seal  of  the 
NASD  to  be  affixed  to  all  papas  that 
may  require  it.  The  Chief  Executive 
Officer  of  the  NASD  shall  be  a  manber 
of  the  Executive  Committee,  and  with 
respect  to  the  remairung  members,  the 
Executive  Committee  shall  have  a 
percentage  of  Non-Industry  Governors 
at  least  as  great  as  the  percentage  of 
Non-Industry  Governors  on  the  wh<de 
Board,  and  a  percentage  of  Public 
Governors  at  least  as  great  as  the 
percentage  of  Public  Governors  on  the 
whole  Board. 

Amdk  Committee 

Sec  5.  (a)  The  Board  shall  appoint  an 
Audit  Committee.  The  Audit  Committee 
shall  be  composed  of  four  or  five 
Govemats.  none  of  whom  shall  be 
officas  or  employees  of  the  Association. 
The  Audit  Coaunittee  shall  include  at 
least  one  Public  Governor  who  shall 
serve  as  Chair  of  the  Committee.  If  the 
Audit  Committee  is  composed  of  five 
Governors,  it  shall  have  not  more  than 
two  Industry  Governors.  If  Ae 
Conunittee  is  composed  of  four 
Governors,  it  shall  have  not  more  than 
one  Industry  Governor.  If  the  size  of  the 
NASD  Board  shall  at  any  time  consist  of 
11  or  more  members,  the  Audit 
Committee  s/iaZ/  include  two  Public 
Governors.  The  NASD  Regulation  Board 
and  the  Nasdaq  Board  e<Kh  shall 
designate  a  Public  Director  of  its  Board 
as  a  liaison  to  the  Audit  Committee.  The 
Audit  Ctmunittee  may  consult  with  such 
liaisons  on  issues  relating  to  the 
functions  of  NASD  Regulation  and 
Nasdaq,  but  neitha  the  liaisons  nor  any 
offica  or  employee  of  the  NASD,  NASD 
Regulation,  or  Nasdaq  shall  serve  on  the 
Audit  Committee  in  any  voting  or  non- 
voting capacity. 

(b)  The  Audit  Committee  shall 
perform  the  following  functions:  (1) 
ensure  the  existence  of  adequate 
controls  and  the  integrity  of  the 
financial  reporting  process  o/  t/ie  NASD; 
(2)  recommend  to  the  NASD  Board,  and 
monitor  the  independence  and 
performance  of,  the  certified  puUic 
accountants  retained  as  outside 
auditors  by  the  NASD;  and  (3)  direct 
and  oversee  all  the  activities  of  the 
NASD's  internal  review  function, 
including  but  not  limited  to 
managfiment's  responses  to  the  internal 
review  function. 

(c)  No  member  of  the  Audit 
Committee  shall  participate  in  the 
consideration  or  decision  of  any  matter 
relating  to  a  particular  NASD  memba. 
company,  or  individual  if  such  Audit 
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Conunittee  member  has  a  material 
interest  in,  or  a  professional,  business, 
or  personal  relationship  with,  that 
member,  company,  or  individual,  or  if 
such  participation  shall  create  an 
appearance  of  impropriety.  Audit 
Committee  members  shall  consult  with 
the  General  Counsel  of  the  NASD  to 
determine  if  recusal  is  necessary.  If  a 
member  of  the  Audit  Committee  is 
recused  from  consideration  of  a  matter, 
any  decision  on  the  matter  shall  be  by 
a  vote  of  a  majority  of  the  remaining 
members  of  the  Audit  Committee. 

(d)  The  Audit  Committee  shall  have 
exclusive  authority  to:  (1)  hire  or 
terminate  the  Director  of  Internal 
Review:  (2)  determine  the  compensation 
of  the  Director  of  Internal  Review;  and 
13)  determine  the  budget  for  the  Office 
of  Internal  Review.  The  Office  of 
Internal  Review  shall  report  directly  to 
the  Audit  Committee.  The  Audit 
Committee  may,  in  its  discretionrdirect 
that  the  Office  of  Internal  Review  also 
report  to  senior  management  of  the 
NASD  on  matters  the  Audit  Committee 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversi^t  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function. 

ArtiekX 

Campensatian  of  Board  and  Caaunittee 

MambaTB 

(Sec.  5.)  The  Board  may  provide  for 
reasonable  compensation  of  the 
Chair{man]  of  the  Board,  t/te  Governors, 
and  the  members  of  any  committee  [of 
the  Board  from  the  Corporation).  The 
Board  may  also  provide  for 
reimbursement  of  reasonable  expenses 
incurred  by  such  persons  in  coonection 
with  the  business  of  the  [Corporation] 
NASD. 

Article  [IX]  XI 

Rules 

To  promote  and  enforce  just  and 
eqtiitable  principles  of  trade  and 
biisiness,  to  maintain  high  standards  of 
conuneicial  honor  and  integrity  among 
members  of  the  [Corporation]  NASD,  to  , 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  provide  safeguards 
against  unreasonable  profits  or 
unreasonable  rates  of  commissions  or 
other  charges,  to  protect  investors  and 
the  pubUc  interest,  to  collaborate  with 
governmental  and  other  agencies  in  the 
promotion  of  fair  practices  and  the 
elimination  of  fraud,  and  in  general  to 
carry  out  the  purposes  of  the 
(Corporation]  NASD  and  of  the  Act.  the 
Board  (of  Governors]  is  her^y 
authorized  to  adopt  such  (Rules  of  Fair 


Practice]  niyes  for  the  members  and 
persons  associated  with  members,  and 
such  amendments  thereto  as  it  may, 
from  time  to  time,  deem  necessary  or 
appropriate.  If  any  such  [Rules]  rules  or 
amendments  thereto  are  approved  by 
the  Commission  as  provided  in  the  Act. 
they  shall  become  effective  Rules  of  the 
Association  as  of  such  date  as  the  Board 
[of  Governors]  may  prescribe.  The  Board 
(of  Governors]  is  hereby  authorized, 
subject  to  the  provisions  of  the  By-Laws 
and  the  Act,  to  administer,  enforce, 
suspend,  or  cancel  any  Rules  of  [Fair 
Practice]  the  Association  adopted 
hereunder. 

Article  [X]  XII 
Disciplinary  Proceedings 

Sec.  1.  The  Board  [of  Governors]  shall 
have  authority  to  establish  procedures 
relating  to  disciplinary  proceedings 
involving  members  and  their  associated 
persons. 

Sec.  2.  Except  as  otherwise  permitted 
under  these  By-Laws  or  the  Act,  in  any 
disciplinary  proceeding  (before  the 
Corporation]  under  the  Rules  of  the 
Association,  any  member  or  person 
associated  with  a  member  shall  be  given 
the  opportimity  to  have  a  hearing  at 
which  (he]  such  member  or  person 
associated  with  a  member  shall  be 
entitled  to  be  heard  in  person  (and/or  by 
coimsel]  or  by  counsel  or  by  a 
representative  as  provided  in  the  Rules 
of  the  Association.  Such  persons  may 
present  any  relevant  material  in 
accordance  with  the  Rules  of  the 
Association.  In  any  such  proceeding 
against  a  member  or  against  a  person 
associated  with  a  member  to  determine 
whether  the  member  [and/ or]  or  the 
person  associated  with  a  member  shall 
be  disciplined: 

(a)  specific  charges  shall  be  brought; 

(b)  such  member  or  person  associated 
with  a  member  shall  be  notified  of  and 
be  given  an  opportimity  to  defend 
against  such  charges; 

(c)  a  record  shall  be  kept;  and 

(d)  any  determination  shall  include  a 
statement  setting  forth: 

(1)  any  act  or  practice,  in  which  such 
member  or  person  associated  with  a 
member  may  be  found  to  have  engaged 
or  which  such  member  or  person 
associated  with  a  member  may  be  found 
to  have  omitted;  -j 

(2)  the  rule,  regulation,  or  statutory 
provision  of  which  any  such  act  or 
practice,  or  omission  to  act,  is  deemed 
to  be  in  violation; 

(3)  the  basis  upon  which  any  findings 
are  made;  and 

(4)  the  (penalty]  sanction  imposed. 


Article  (XI]  XIII 

Powers  of  Board  to  [Pretcribe]  Impose 
Sanctions 

Sec.  1.  The  Board  is  hereby 
authorized  to  [prescribe]  impose 
appropriate  sanctions  appUcable  to 
membmrs,  including  censure,  fine, 
suspension,  or  expulsion  from 
membership,  suspension  or  bar  from 
being  associated  with  all  members, 
limitation  of  activities,  frmctions,  and 
operations  of  a  member,  or  any  other 
fitting  sanction,  and  to  (prescribe] 
impose  appropriate  sanctions  applicable 
to  persons  associated  with  members, 
including  censure,  fine,  suspension  or 
barring  a  person  associated  with  a 
member  from  being  associated  with  all 
members,  limitation  of  activities, 
functions,  and  operations  of  a  person 
associated  with  a  member,  or  any  other 
fitting  sanction,  for: 

(a)  Dreach  by  a  member  or  a  person 
associated  with  a  member  of  any 
covenant  with  the  [Corporation]  NASD 
or  its  members; 

(b)  violation  by  a  member  or  a  person 
associated  with  a  member  of  any  of  the 
terms,  conditions,  covenants,  and 
provisions  of  the  [rules  of  the 
Corporation]  By-Laws  of  the  NASD. 
NASD  Regulation,  or  Nasdaq,  the  Rules 
of  the  Association,  or  the  federal 
securities  laws,  including  the  rules  and 
regulations  adopted  thereunder,  [and 
including]  the  mles  of  the  Municipal 
Securities  Rulemaking  Board,  and  the 
rules  of  the  Treasury  Department: 

(c)  fiulure  by  a  member  or  person 
associated  with  a  member  to  submit  a 
dispute  for  arbitration  (under  the  Code 
of  Arbitration  Procedure  ("Arbitration 
Code")]  as  required  by  the  [Arbitration 
Code]  Rules  of  the  Association,  or  to  fail 
to  appear  or  to  produce  any  document 
in  (their)  the  member's  or  person's 
possession  or  control  as  directed 
pursuant  to  provisions  of  the 
[Arbitration  Code]  Rules  of  the 
Association,  or  to  foil  to  [honor]  comply 
with  an  award  of  arbitrators  properly 
rendered  pursuant  to  the  [Arbitration 
Code]  Rules  of  the  Association,  where  a 
timely  motion  (has  not  been  made]  to 
vacate  or  modify  such  award  has  not 
been  made  pursuant  to  applicable  law 
or  where  such  a  motion  fias  been  denied 
or  for  failure  to  comply  with  a  vnitten 
and  executed  settlement  agreement 
obtained  in  connection  with  an 
arbitration  or  mediation  submitted  for 
disposition  pursuant  to  the  Rules  of  the 
Association; 

(d)  refusal  by  a  member  or  person 
associated  with  a  member  to  abide  by  an 
official  ruling  of  the  Board  or  any 
committee  exercising  powers  assigned 
by  the  Board  «rith  nspecX  to  any 


transaction  which  is  sub)ect  to  the 
Unifonn  Ptactice  Code;  or 

(e)  failure  by  a  men^Mr  or  person 
associated  wiUi  a  member  to  adfane  to 
any  ruling,  order,  direction,  or  dedsion 
ofl.]  or  to  pay  any  (penalty.)  sanction, 
fine,  or  ca<ts(,]  imposed  by  the  Board(. 
or  any  amunittee  exercising  powers 
assigned  by  the  Board]  or  any  entity  to 
which  the  Board  has  ddegatad  its 
powers  in  accordance  wiUt  the 
Delegation  Plan. 

See,  2.  The  Board  may  delegate  its 
authority  under  this  Article  in 
accordance  with  the  Delegation  Plan. 

Article  pan  XrV 

Uniform  Practice  Code 

AntluMity  to  Adopt  Code 

Sec.  1.  The  Board  (of  Governors]  is 
hereby  authorized  to  adopt  a  Unifbrm 
Practice  Code  and  amenchnents. 
interpretations  and  explanations 
thereto,  designed  to  make  unifcnm, 
whne  practicable,  custom,  practice, 
usage,  and  trading  technique  in  the 
investment  banking  and  securities 
business  %vith  respect  to  such  mattera  as 
trade  terms,  delivwies,  payments, 
dividends,  rights,  interest,  reclamations, 
exchange  of  confirmations,  stamp  taxes. 
claims,  assignments,  powers  of 
substitution,  computation  of  interest 
and  basis  prices,  due-bills,  transfer  fees, 
"when,  as  and  if  issued"  trading, 
"when,  as  and  if  distributed"  trading, 
maridng  to  the  market,  and  close-out 
procedure,  all  to  the  end  that  the 
transaction  of  day-to-day  business  by 
members  may  be  simplified  and 
fiacihtated,  that  business  disputes  and 
miwinH«ir«tAnriing«j  which  arise  frran 
imoertainty  and  lack  of  uiuformity  in 
such  matters,  may  be  eliminated,  and 
that  the  mechanisms  of  a  free  and  open 
mariwt  may  be  improved  and 
impediments  thereto  removed. 

Administration  of  Code 

Sec  2.  Hie  administration  of  any 
Uniform  Practice  Code,  or  any 
amendment  thereto,  adopted  by  the 
Board  (of  Governors]  pursuant  to 
Secticm  1  (of  this  Article),  shall  be 
vested  in  the  Board  [of  Governors],  and 
the  Board  is  hereby  granted  such  powers 
as  are  reasonably  necessary  to  achieve 
its  effective  operation.  In  the  exercise  of 
such  powers,  the  Board  may  issue 
explanatians  and  interpretatians  and 
make  binding  rulings  %viUi  respect  to  the 
applicability  of  the  provisions  of  the 
Unifonn  Practice  Code  to  situations  in 
which  there  is  no  substantial 
disagreement  as  to  the  bets  involved. 
[The]  In  accordance  with  the  Delegation 
Plan,  the  Board  may  delegate  to 
(appropriate  committees  such  of  its 


powrers,]  the  NASD  Regulation  Board 
and  the  Nasdaq  Board  such  of  the 
Board's  powers  hereunder  as  it  deems 
necessary  and  appropriate  to  adiieve 
effective  administration  and  opraation 
of  the  Uniform  Practice  Code. 

Transactions  Snblect  to  Coda 

Sec  3.  All  over-the-counter 
transactions  in  securities  by  members, 
except  transactions  in  securities  which 
are  exempted  tmder  Secticm  3(a)(12)  of 
the  Act,  or  are  municipal  securities  as 
defined  in  Section  3(a)(29)  of  the  Act, 
are  subject  to  the  provisions  of  the 
Unifcnm  Practice  Code  and  to  the 
provisions  of  Section  2  (of  this  Article] 
unless  exempted  therefrom  by  the  terms 
of  the  Uniform  Practice  Code. 

Article  (XmUrV 

Limitation  of  Powars 

PrahibitioBa 

Sec  1.  Under  no  circumstances  shall 
the  Board  (of  Govemon]  or  any  officer. 
emplo3ree,  or  monber  of  the 
(Corporation]  NASD  have  the  power  to: 

(a)  make  any  donation  or  contribution 
frtmi  the  funds  of  the  (Corporation] 
NASD  or  to  ccnunit  the  (Corporation] 
NASD  for  the  payment  of  any  donations 
or  contributions  for  political  or 
charitable  purposes;  or 

(b)  use  the  name  of  the  feciUties  of  the 
(Corporation]  NASD  in  aid  of  any 
political  party  or  candidate  for  any 
public  office. 

Use  of  Name  of  (ConMiratien]  At  NASD 
by  Mwiiilieis 

Sec  2.  No  member  shall  use  the  name 
of  the  (Corporation)  NASD  except  to  the 
extent  that  may  be  (authorized  by  the 
Board  of  Govranors)  permitted  by  the 
Rules  of  the  Association. 

[Reaolirtion  erf  the  Board  of  Govetnms 

LimiUtioiis  UpoB  Use  oTtba 
Asaociatiop  Name 

Members  are  permitted,  in  conformity 
with  Article  XVI.  Section  2  of  the 
Association's  By-Laws,  and  within  the 
limitations  prescribed  by  this 
Resolution,  to  indicate  membership  in 
the  Association  in  the  following 
manner 

1.  Solely  as  a  matter  of  record  in 
recognized  trade  directories  or  other 
similar  types  of  business  listings. 

2.  Solely  in  canjunctiaa  with  the 
identifying  use  of  the  firm  name  on 
letterheads,  booklet  covers,  sales 
literMure  headings,  in  the  masthead  of 
market  letters  and  co  other  similar  types 
of  circular  material,  so  long  as  this  use 
is  exdusivefy  for  identification 
purposes,  is  separate  and  apart  from  the 
regular  text  of  die  literature  and  is 


always  in  a  smallo-  size  type  and  with 
lesser  emphasis  than  that  used  for  the 
firm  name. 

3.  The  Assodatian's  name  may  be 
used  in  institutional  or  uiy  other  type 
of  general  print  and/or  electronic 
advertising  media  so  long  as  such  use  is 
solely  and  exclusively  for  identifying 
the  ffrm  as  a  member,  used  only  in 
proximity  to  and  in  conjunction  vrith 
the  firm  name,  carries  no  implied  or 
specific  indication  of  Association 
approval  of  the  securities  cv  services 
discussed  in  the  advertisement,  is 
separate  and  apart  from  the  primary  text 
material  in  the  advertisement,  and  is 
alwajrs  in  a  smaller  size  tjrpe  and  of 
lesser  emphasis  than  that  used  for  die 
firm  name. 

4.  The  following  limpngff  mgy  he 
used  on  confirmatian  {(»ms.  "this 
transaction  (if  over-the-counter)  has 
been  executed  in  conformity  with  the 
rules  and  regulations  of  the  Unifonn 
Practice  Code  of  the  National 
Assodation  of  Securities  Dealers.  Inc." 

5.  The  name  of  the  Associatian  may 
be  used  on  the  door  or  entrance  way  of 
a  member's  principal  office  or  any 
registered  branch  office  in  the  following 
manner  "Member,  (of  the)  National 
AssociatioQ  of  Securities  Dealen.  Inc." 

6.  Each  member  shall  be  entitled  to 
receive  upon  request  to  the  Association 
an  appropriate  certification  of 
membership  wUch  may  be  displayed  in 
the  principal  office  or  any  registered 
branch  office  of  the  member.  Sudi 
certification  shall  be  and  r«nain  the 
propraty  of  the  Association  and  shall  be 
returned  by  a  member  upon  request  of 
the  Board  of  Govemora  or  the  President 
of  the  Association. 

No  member  or  person  associated  with 
a  nmnber  shall  use  the  name  of  the 
Association  in  a  fraudident  or 
misleading  manner  in  connection  with 
the  promotion  or  sale  of  any  specific 
security  or  in  connection  with  any  other 
aspect  of  the  member's  business;  or 
imply  orally,  visually  or  in  writing  that 
the  Association  endorses,  indemnifies 
or  guarantees  any  member's  business 
practices,  selling  methods  or  class  or 
t3rpe  of  securities  offered. 

Any  improper,  fraudulent  or 
misleeding  use  of  the  Association's 
name  by  a  member  or  pwson  associated 
with  a  member  shall  be  deemed  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  prindples  of  trade  in  violaticm 
of  Article  m.  Section  1  of  the 
Association's  Rules  of  Fair  Practice.] 

Unaenioriiad  Ri|wimiiluies 

Sec  3.  No  officer,  employee,  membw 
of  the  Board  (of  Governors)  or  of  any 
oommittee(,]  shall  have  any  power  to 
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incur  or  contract  any  liability  on  behalf 
of  the  [Corporation]  NASDntA 
authorized  by  the  Board  (of  Governors]. 
The  Board  may  delegate  to  the  Chief 
Executive  OfBcer  of  the  (Corporation  or 
his  delegate]  NASD  or  the  Chief 
Executive  Officer's  delegate,  such 
authority  as  it  deems  necessary  to 
contract  on  behalf  of  the  (Corporation] 
NASD  or  to  satisfy  unanticipated 
habilities  during  the  period  between 
Board  meetings. 

Conflicts  of  Interest 

Sec.  4.  [A  ](a)  A  Governor  or  a 
member  of  [^e  Board  of  Governors  or  of 
any]  a  committee  (of  the  Corporation] 
shall  not  directly  or  indirectly 
participate  in  any  adjudication  of  the 
interests  of  any  party  if  such 
(participation  would  violate  the] 
Governor  or  committee  member  has  a 
conflict  of  interest  (provisions  of  the 
Procedural  Rules  of  the  Corporation.]  or 
bias,  or  if  circumstances  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  In  any  such 
case,  the  Governor  or  committee 
member  shall  recuse  himself  or  herself 
or  shall  be  disqualified  in  accordance 
with  the  Rules  of  the  Association,  (b)  No 
contract  or  transaction  between  the 
NASD  and  one  or  more  of  its  Governors 
or  officers,  or  between  the  NASD  and 
any  other  corporation,  partnership, 
association,  or  other  organization  in 
which  one  or  more  of  its  Governors  or 
officers  are  directors  or  officers,  or  have 
a  financial  interest,  shall  be  void  or 
voidable  solely  for  this  reason  if:  (i)  the 
material  facts  pertaining  to  such 
Governor's  or  officer's  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the  Board 
or  the  committee,  and  the  Board  or 
committee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors;  or  (ii)  the 
material  facts  are  disclosed  or  become 
known  to  the  Board  or  committee  after 
the  contract  or  transaction  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  ratifies  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Governors. 
Only  disinterested  Governors  may  be 
counted  in  determining  the  presence  of 
a  quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 

Municipal  Securities 

Sec.  5.  The  provisions  of  the  By-Laws 
conferring  rulemaking  authority  upon 
the  Board  (of  Governors]  shall  not  be 
applicable  to  the  municipal  securities 
activities  of  members  or  persons 
associated  with  members  to  the  extent 
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that  the  appUcation  of  such  authority 
would  be  inconsistent  with  Section  15B 
of  the  Act. 

[Government  Securities 

Sec.  6.  The  provisions  of  the  By-Laws 
governing  qualifications  of  members 
and  persons  associated  with  members 
and  conferring  rulemaking  authority 
upon  the  Board  of  Governors  shall  not 
be  applicable  to  the  Government 
seciirities  activities  of  members  or 
persons  associated  with  members  to  the 
extent  that  the  application  of  such 
provisions  or  authority  would  be 
inconsistent  with  Section  15A(f)  of  the 
Act.] 

Article  [XIVl  JrV7 

Procedure  for  Adopting  Amendments  to 
By-Laws 

[Any  member  of  the  Board  of 
Governors  by  resolution,  any  District 
Committee  by  resolution,  or  any  twenty- 
five  members  of  the  Corporation  by 
petition  signed  by  such  members,]  A 
Governor,  a  committee  of  the  Board,  the 
NASD  Regulation  Board,  and  the 
Nasdaq  Board  by  resolution  may 
propose  amendments  to  these  By-Laws. 
[Every  proposed  amendment  shall  be 
presented  in  writing  to  the  Board  of 
Governors  and  a  record  shall  be  kept 
thereof.  The  board  of  Governors  may 
adopt  any  proposed  amendment  to  these 
By-Laws  by  affirmative  vote  of  a 
majority  of  the  members  of  the  Board  of 
Governors  then  in  office.  The  Board  of 
Governors,  upon  adoption  of  any  such 
amendment  to  these  By-Laws,  except  as 
otherwise  provided  in  these  By-Laws 
shall  forthwith  cause  a  copy  to  be  sent 
to  and  voted  upon  by  each  member  of 
the  Corporation.]  Any  25  members  of 
the  NASD  by  petition  signed  by  such 
members  may  propose  amendments  to 
these  By-Laws.  The  Chief  Executive 
Officer  of  the  NASD,  the  President  of 
NASD  Regulation,  and  the  President  of 
Nasdaq  may  propose  amendments  to 
these  By-Laws.  Every  proposed 
amendment  shall  be  presented  in 
writing  to  the  Board  and  a  record  shall 
be  kept  thereof.  The  Board  may  adopt 
any  proposed  amendment  to  these  By- 
Laws  [is  approved  by  ]by  affirmative 
vote  of  a  majority  of  the  members 
[voting  within  thirty  (30)]  of  the  Board 
then  in  office.  The  Board,  upon 
adoption  of  any  such  amendment  to 
these  By-Laws,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
forthwith  cause  a  copy  to  be  sent  to  and 
voted  upon  by  each  member  of  the 
NASD.  If  such  amendment  to  these  By- 
Laws  is  approved  by  a  majority  of  the 
members  voting  within  30  days  after  the 
date  of  submission  to  the  membership. 


and  is  approved  by  the  Commission  as 
provided  in  the  Act,  it  shall  become 
efiiective  as  of  such  date  as  the  Board  [of 
Governors]  may  prescribe. 

Artkle  PCV)  ;irV7/ 

Corporate  Seal 

[Sec.  1.]  The  corporate  seal  shall  have 
inscribed  thereon  the  name  of  the 
(Corporation]  NASD,  the  year  of  its 
organization  and  the  words  "Corporate 
Seal,  Delaware."  Said  seal  may  be  used 
by  causing  it  or  a  facsimile  thereof  to  be 
imposed  or  affixed  or  reproduced  or 
otherwise. 

Article  pCVIl  XVIU 

Checks 

All  checks  or  demands  for  money  and 
notes  of  the  [Corporation]  NASD  shall 
be  signed  by  sudi  officer  or  officers  or 
such  other  person  or  persons  as  the 
Board  (of  Governors]  may  from  time  to 
time  designate. 

Article  [XVIU  XIX 

Annual  Financial  Statement 

As  soon  as  practicable  after  the  end  of 
each  fiscal  year,  the  Board  [of 
Governors]  shall  send  to  each  member 
of  the  (Corporation]  AMSD  a  reasonably 
itemized  statement  of  receipts  and 
expenditures  of  the  (Corporation)  NASD 
for  such  preceding  fiscal  year. 
•        •        •        •        • 

By-Laws  of  NASD  Regulatioii,  Inc. 

Article  I 

Definitions 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term: 

(a)  "Act"  means  the  Securities 
Exchange  Act  of  1934,  as  amended; 

(b)  "Board"  means  the  Board  of 
Directors  of  NASD  Regulation; 

(c)  "broker"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bank; 

(d)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

(e)  "day"  means  calendar  day; 

(f)  "dealer"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  such 
individual's  or  entity's  own  account, 
througTi  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  su(Ji  person  buys  or  sells 
securities  for  such  person's  own 


account,  either  individually  or  in  smne 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business; 

(g)  "Delaware  law"  means  the  Genaal 
Corporation  Law  of  the  State  of 
Delaware: 

(h)  "Delegation  Plan"  means  the 
"Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries"  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  "Director"  means  a  member  of  the 
Board,  excluding  the  Chief  Executive 
Officer  of  the  NASD; 

(f)  "district"  means  a  district 
established  by  the  Board  pursuant  to 
Article  Vm.  Section  8.1  of  these  By- 
Laws; 

(k)  "District  Committee"  means  a 
District  Committee  elected  pursuant  to 
Article  Vm  of  these  By-Laws; 

(I)  "District  Director"  means  an  NASD 
Regulation  staff  member  who  heads  a 
district  office; 

(m)  "District  Nominating  Committee" 
means  a  District  Nominating  Committee 
elected  pursuant  to  Article  VM  of  these 
By-Laws; 

(n)  "district  office"  means  an  office  of 
NASD  Regulation  located  in  a  district; 

(o)  "Executive  Representative"  means 
the  executive  representative  of  an  NASD 
member  appointed  pursuant  to  Article 
IV,  Section  3  of  the  NASD  By-Laws; 

(p)  "Independent  Agent"  means  a 
corporation  or  entity  selected  by  the 
Secretary  of  NASD  Regulation  to  asast 
NASD  Regulation  with  mmination  and 
election  procedures  under  Articles  VI 
and  VM  of  these  By-Laws  and  the 
representtOives  of  such  corporation  or 
entity; 

(q)  "Industry  Director"  or  "Industry 
committee  member"  means  a  Director 
(excluding  the  President  of  NASD 
Regulation)  or  a  committee  member  iwho 
(1)  is  an  officer,  director,  or  employee  of 
a  broker  or  deala-  or  has  been  employed 
in  any  such  capacity  at  any  time  within 
the  prior  three  years;  or  (2)  has  a 
consulting  or  employment  rdationship 
with  or  provides  professional  services  to 
the  NASD,  NASD  Regulation,  or  Nasdaq 
or  has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
¥athin  the  prior  three  years; 

(r)  "NASD"  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(s)  "NASD  Bocad"  means  the  NASD 
Board  of  Governors; 

(t)  "NASD  member"  means  any 
broker  or  dealw  admitted  to 
meoAenhio  in  the  NASD; 

(u)  "NASD  Regalation"  means  NASD 
Regulation,  Inc.; 

M  "National  Nominating  Committee" 
means  the  National  Nominating 
Ctmunittee  appointed  pursuaitt  to 
Article  VU,  Section  9^  the  N^D  By- 
Laws; 


(w)  "Non-Industry  Director"  or  "Non- 
Industry  ctmanittee  member"  mecms  a 
Director  or  a  committee  member  who  is 
(1)  a  PuUic  Director  or  committee 
manbw;  (2)  an  officer  or  employee  of  an 
issuer  of  securities  listed  on  Nasdaq  or 
traded  in  the  over-the-coiuiter  market; 
(3)  a  person  (filiated  with  a  broker  or 
dealer  that  operates  solely  to  assist  the 
securities-related  activities  of  the 
business  of  a  non-member  affiliate  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate's  securities  which 
are  issued  on  a  continuous  o"  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate);  (4)  an  employee 
of  an  entity  that  is  affiliated  with  a 
broker  or  dealer  that  does  not  account 
for  a  material  portion  of  the  revenues  of 
the  consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  wxnild  not  be  an 
Industry  Director  or  committee  member; 

(x)  "Public  Director"  or  "Public 
committee  member"  means  a  Director  or 
committee  member  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  N^D,  NASD  Regulation, 
or  Nasdaq; 

(y)  "Regional  Nominating  Committee" 
means  a  Regional  Nominating 
Conunittee  that  nominates  to  the 
Nationcd  Nomirtating  Conunittee  a 
candidate  for  the  Board  to  represent  a 
geographical  region  as  provided  in 
Article  VI  of  these  By-Laws;  and 

(z)  "Rules  of  the  Association"  or 
"Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  begirming 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Artkle[I]l7 

Offices 

LocatioD 

Sec.  (1.1)  2.1    The  address  of  the 
registered  office  of  [the  Corporation] 
NASD  Regalation  in  the  State  of 
Delaware  and  the  name  of  the  Registered 
agfflit  at  sudi  address  shall  be:  The 
Corporation  Trust  Company.  1209 
Orange  [St.]  Street.  Wihnington,  [DE] 
Delaware  19801.  (The  Coporation  may) 
AMSD  Regalation  also  may  have  offices 
at  such  other  places  both  within  and 
without  the  State  of  Delaware  as  the 
Board  [of  Directors]  may  from  time  to 
time  designate  or  the  businees  of  (the 
Coiporatioii]  NASD  Regulation  may 
require. 


Sec.  (1.2]  2.2    Id  the  manner 
permitted  by  law.  tiw  Bcerd  (^ 


Directors]  or  the  re^stered  agent  may 
change  the  address  of  [the 
Corporation's]  NASD  Regalation 's 
roistered  office  in  the  State  of  Delaware 
and  the  Board  (of  Directors]  may  make, 
revoke,  or  change  the  designation  of  the 
registered  agent 

Article  PQ  /// 

Meetings  of  Stockholders 

[Auinal  Meeting 

Sec.  2.1    The  annual  meeting  of 
stoddiolders  of  the  Corporation  for  the 
election  of  Directors  and  for  the 
transaction  of  such  other  business  as 
may  properly  come  before  the  meeting 
shall  be  held  on  such  date,  and  at  such 
time,  and  place,  within  or  without  the 
State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.) 

(Special  Meetings 

Sec.  2.2    Special  meetings  of 
stockholders  of  the  Corporation,  imless 
otherwise  prescribed  by  law.  may  be 
calledatany  time  by  the  Chair  of  the  . 
Board,  by  the  President  or  by  order  of 
a  majority  of  the  Board  of  Directors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  shall  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stodcholders  shall  be  held  at  such  place 
within  or  without  the  State  of  Delaware 
as  shall  be  designated  in  the  notice  of 
meeting.) 

[Notice  of  Meetings 

Sec.  2.3    (a)  Whenever  stockholders 
are  reqxiired  or  pennitted  to  take  any 
action  at  a  meeting,  they  shall  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  or 
purposes  thereof.  Unless  othowise 
required  bylaw,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  da3rs 
before  such  meeting  date  to  eedi 
stockholder  entitled  to  vote  at  such 
meeting.  If  mailed,  sudi  notice  shall  be 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  eadi 
stockholder  at  the  address  that  appears 
on  the  records  of  the  ConxMation. 

[(b)  Whoi  a  meeting  of  stoddiolders  is 
adjourned  to  another  time  or  place, 
notice  need  not  be  givoi  of  die 
adjoumed  meeting  if  the  time  and  place 
thereof  are  announced  at  the  meeting  at 
which  the  ad)ounmient  is  taken.  At  the 
adjourned  meeting,  the  Corporatiao  may 
transact  any  business  that  might  have 
been  transacted  at  the  originumeeting. 
If,  however,  the  adjournment  is  for  more 
than  ddrty  days  from  the  date  of  the 
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origiiial  meeting,  or  if,  after  the 
ad)ouniment,  a  new  record  date  is  aet 
for  the  adjourned  meeting,  notice  of  the 
adjourned  meeting  shall  be  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
prescribed  above  in  subsection  (a).] 

(Qnomin 

Sec.  2.4    Except  as  otherwise 
provided  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  presence  in 
person  or  by  proxy  of  the  holders  of 
record  of  a  majority  of  the  outstanding 
shares  of  capital  stock  entitled  to  vote  or 
act  at  such  a  meeting  shall  constitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  absence  of  a  quorum, 
the  stockholders  so  present  may  by 
majority  rule,  adjourn  any  meeting  until 
a  quorum  shall  b»  present.  When  a 
quoium  is  once  present  to  organize  a 
meeting,  the  quorum  cannot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  of  the  proxy  of  any 
stockholder.] 

(Voting 

Sec  2.5    (a)  At  any  meeting  of 
stockholders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  tat 
each  such  share  of  stock  having  voting 
power,  upco  the  matter  in  question, 
except  as  otherwise  provided  in  the 
Certificate  of  Incorporation.  Each 
stodJiolder  entitled  to  vote  at  a  meeting 
of  stockholders  or  to  express  consent  or 
dissent  to  corporate  action  in  writing 
without  a  meeting  may  authorize 
another  person  or  persons  to  act  for  him 
by  proxy,  provided  that  no  proxy  shall 
be  voted  or  acted  upon  after  three  years 
from  its  date,  imless  the  proxy  provides 
for  a  longer  period.  A  duly  executed 
proxy  slull  be  irrevocable  if  it  states  that 
it  is  irrevocable  and  if,  and  only  so  Icmg 
as,  it  is  coupled  with  an  interest 
sufficient  in  law  to  support  an 
irrevocable  power.  A  stockholder  may 
nvoke  any  proxy  that  is  not  irrevocable 
by  attend^g  the  meeting  and  voting  in 
person  or  by  filing  an  instrxunent  in 
writing  revoking  die  proxy  or  by 
delivering  a  proxy  in  accordance  with 
applicable  law  bearing  a  later  date  to  the 
Secretary  of  the  Corporation.) 

((b)  Directors  of  the  Corporation  shall 
be  elected  by  a  pliuality  of  the  votes  cast 
at  a  meeting  of  stockholders  pursuant  to 
Sec.  2.5  of  these  By-Laws.  Corptstite 
action  other  than  the  election  of 
directors  shall  be  authorized  by  a 
majoity  of  the  votes  cast  at  a  meeting 
of  stocUiolders,  except  as  otherwise 
required  by  law,  the  Certificate  of 
Incorpwation  or  these  By-Law*.] 

Uc)  Upon  the  demand  of  any 
stodLholder  entitled  to  vote,  the  election 


of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stockholders  shall 
be  by  written  ballot:  otherwise,  the 
method  of  voting  and  the  manner  in 
which  votes  are  counted  at  such  a 
meeting  shall  be  discretionary  with  the 
presiding  officer  of  the  meeting.] 

[Preeidiiig  Officer  and  Secretary 

Sec.  2.6    At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her 
absence,  the  appointee  of  the  meeting, 
shall  preside,  llie  Secretary,  or  in  his/ 
her  absence,  the  appointee  of  the 
presiding  officer  of  the  meeting,  shall 
act  as  Secretary  of  the  meeting.] 

Action  hy  ConMnt  of  Slockholdeds] 

Sec.  (2.7]  3.1    Any  action  required(,) 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  stockholderfs]  of  (the 
Corpoation]  NASD  Regulation  may  be 
taken  without  a  meeting,  without  prior 
notice  and  without  a  vote,  if  a  consent 
in  writing,  setting  forth  the  action  so 
taken,  is  signed  by  the  holders]  of  the 
outstanding  stock,  [having  not  less  than 
the  nriinimiim  number  of  votes  that 
would  be  necessary  to  authorize  m  take 
such  action  at  a  meeting  at  which  all 
shares  entitled  to  vote  thereon  were 
present  and  voted.  Prompt  notice  of  the 
taking  of  ctwporate  action  without  a 
meeting  and  by  less  than  unanimous 
written  consent  shall  be  given  to  those 
stoddiolders  «^o  have  not  consented  in 
writing.] 

Article  [m]  A' 

Board  of  Directon 


Sec.  [3.1]  4.1    The  property,  business, 
and  afhirs  of  (the  Corixnation]  NASD 
Regulation  shall  be  managed  by  or 
under  the  direction  of  the  Board  (of 
Directors].  The  Board  (of  Directors]  may 
exercise  all  such  powers  of  (the 
Corporation]  NASD  Regulation  and  have 
the  authority  to  perform  all  such  lawful 
acts  as  are  permitted  by  law,  the 
Restated  Certificate  of  Incorporation 
(or),  these  By-Laws,  or  the  Delegation 
Plan  to  assist  the  (Natiraial  Association 
of  Seciuities  Dealers,  Inc.]  NASD  in 
fulfilling  its  self-regulatory 
responsibilities  as  set  forth  in  Section 
ISA  of  the  (Securities  Exchange  Act  of 
1934.  and]  Act.  and  to  support  such 
other  initiatives  as  the  Board  [of 
Directon]  may  deem  appropriate.  To  the 
fullest  extent  permitted  by  applicable 
law,  the  Restated  Certificate  of 
Incorporation,  and  these  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  committee  appointed  pursuant  to 
Section  4.14  otto  NASD  Regulation 


staff  in  a  manner  not  inconsistent  with 
the  Delegation  Plan. 

Nomber  of  Directors 

Sec.  [3.2]  4.2    (The  Board  of  Directors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exact  number  of 
directors  that  shall  constitute  the  whole 
Board  of  Directors  shall  be  fixed  from 
time  to  time  by  resolution  adopted  by 
the  whole  Boud  of  Directors.  After 
fixing  the  number  of  directcHV 
constituting  the  whole  Board  of 
Directors,  the  Board  of  Directors  may,  by 
resolution  adopted  by  the  whole  Board 
of  Directors,  from  time  to  time  change 
the  number  of  directors  constituting  the 
whole  Board  of  Directors;  provided  that 
such  determination  shall  be  consistent 
with  the  Plan  of  Allocation  and 
Delegation  of  Fimctions  by  NASD  to 
Subsidiaries  (the  "Delegation  Plan").] 
The  Board  shall  be  composed  of  at  least 
21  and  not  more  than  25  Directors,  the 
nund>er  thereof  to  be  determined  by  the 
Board  prior  to  the  aiwual  election  of 
Directors.  Any  new  Director  position 
created  as  a  resuh  of  an  increase  in  the 
size  of  the  Board  shall  be  filled  as  part 
of  the  aimual  election  conducted  under 
Section  4.4. 

Qoalificationa 

Sec.  [3.3]4.3    (a)  Directcws  need  not 
be  stockholders  of  (the  Corporation.  The 
Board  of  Directors  shall  include  at  all 
times  the  President  of  the  Corporation 
and  such  Industry,  Non-Indu^ry,  and 
Public  Govemon  as  shall  be  determined 
from  time  to  time  by  the  Board  of 
Directors,  which  determination  shall  be 
consistent  with  the  Delegation  Plan.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry,  and  Public  Directon,  as 
used  hoein,  shall  be  established  by  the 
Board  of  Directors  from  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.]  NASD  Regulation. 
The  President  of  NASD  Regulation  shall 
be  a  Director,  and  the  remaining 
Directors  shall  be  equally  balanced 
between  Industry  and  Non-Industry 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  tfie  Directors 
other  than  the  President  shall  be  Non- 
Industry  Directors.  The  Board  shall 
include  at  least  ten  Industry  Directors, 
who  shall  represent  a  geographic  region 
designated  by  the  Board  pursuant  to 
Article  VI,  Section  6.1,  or  who  shall 
represent  the  industry  at-large.  The 
Board  shall  include  at  least  ten  Non- 
Industry  Directors,  including  at  least 
three  Public  Directors.  In  the  event  that 
the  Board  shall  consist  of  more  than  22 
Directors,  at  least  four  shall  be  Public 
Directors.  The  Board  shall  include 
representatives  of  an  issuw  of 


investment  company  shares  at  an 
affiUate  of  such  an  issuer  and  an 
insurance  company  or  an  affiliated 
NASD  member.  The  Quef  Executive 
Officw  (^  the  NASD  shall  beanex- 
offkao  non-voting  member  of  the  Board. 

(b)  As  soon  as  practicable,  following 
the  annual  election  of  Directors,  the 
Board  shall  elect  from  its  members  a 
Chair  and  a  Vice  Chair,  and  such  other 
pasons  having  such  titles  as  it  shall 
deem  necessary  or  advisable,  to  serve 
until  the  next  aiwual  election  or  until 
their  successors  are  chosen  and  qualify. 
The  persons  so  elected  shall  have  such 
powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
Board.  The  Board,  by  resolution 
adopted  by  a  majority  of  Directors  then 
in  office,  may  remove  any  such  person 
from  such  position  at  any  time. 

(c)  Each  Director  shall  update  the 
information  submitted  to  the  Secretary 
of  NASD  pursuant  to  Article  VU.  Section 
9(e)  of  the  NASD  By-Laws  regarding  the 
Director's  classification  as  an  Industry. 
Non-Industry,  or  Pubhc  Director  at  least 
aimually  and  upon  request  of  the 
Secretary  of  the  NASD,  and  shall  report 
immediately  to  the  Secretary  of  the 
NASD  any  change  in  such  classification. 

Eieetiem 

Sec.  [3.4]4.4    (a)  Except  as  otherwise 
provided  by  law  (or],  these  By-Laws,  or 
the  Delegation  Plan,  after  the  first 
meeting  of  (the  Corporation]  NASD 
Regulation  at  which  [directore]  Directors 
are  elected,  (directors  of  the 
Corporation]  Directors  of  NASD 
Regalation  shall  be  elected  each  year  at 
the  annual  meeting  of  (stockholdera]  the 
stockholder,  or  at  a  special  meeting 
called  for  such  purpose  in  lieu  of  the 
annual  meetingl,  by  a  pliuality  of  the 
votes  cast  at  such  meeting].  If  the  annual 
election  of  [directon]  Directors  is  not 
held  an  the  date  designated  [therefore,] 
therefor,  the  [diiectora]  Directors  shall 
cause  such  election  to  be  held  as  soon 
thereafter  as  convenient. 

(b)  The  National  Nominating 
Committee  shall  nominate  Industry. 
Non-Industry,  and  Public  Directors  for 
each  vacant  or  new  Director  position  on 
the  Board  to  the  NASD  Board  in 
accordance  with  Article  VU  of  the  NASD 
By-Laws.  The  Regional  Nominating 
Committees  shall  nominate  Industry 
Directors  to  represent  geographical 
regions  for  consideration  by  the 
National  Nominating  Covnmittee  as 
provided  in  Article  VI  of  these  By-Laws. 

Tonn 

Sec.  (3.5]4.5    (a)  Eadi  Director  shall 
hold  office  for  a  term  of  three  yean  or 
until  [his]  a  successor  is  duly  elected 
and  qualified,  except  in  the  event  of 


earlier  termination  from  office  by  reason 
of  death,  resignation,  removaI(,]  with  or 
without  cause,  disqualification,  or  other 
reason. 

(b)  The  Board  (of  Directon]  shall  be 
divided  into  three  classes.  The  term  of 
office  of  those  of  the  first  class  shall 
expire  at  the  January  1997  meeting  of 
the  Board,  of  the  second  class  one  year 
thereafter,  and  of  the  third  class  two 
years  thereafter.  At  each  armual 
Section,  commencing  January  1997, 
Directtas  shall  be  dectedfor  a  term  of 
three  years  to  replace  those  tviiose  tenns 
expire. 

(c)  The  President  of  (of  the 
Corporation]  NASD  Regulation  shall 
serve  as  a  (member  of  the  Board] 
Dtfvctor  until  a  [his]  successor  is 
selected  and  qualified,  or  until  (his] 
death,  resignatiai.  or  removaL 

(d)  Except  for  the  President,  no 
DirectCH'  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  ^pointed  to  fill  a 
term  of  less  than  one  year,  such  Director 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Director's  (current  term]  initial  term. 

[(e)  Each  directw  chosoi  to  fill  a 
newly  created  directorship  shall  serve 
until  the  next  succeeding  annual 
meeting  of  stodcholden.] 

Rengnaticm 

Sec.  (3.6]4.6    Any  (director]  Director 
may  resign  at  any  time  eithor  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  at  the  time  specified  therein 
or,  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  unless  required  by  the 
terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  (3.7]4.7    Any  or  all  of  the 
(directon]  Directors  may  be  removed 
from  office  at  any  time,  %vith  or  without 
cause,  (by  the  stockholdera]  on7y  by  a 
majority  vote  of  the  NASD  Board. 


Disqu^fficetiom 

Sec.  4.8    A  Director  shall 
immediately  resign  or  be  automatically 
removed  from  office  if  the  NASD  Board 
determines  by  majority  vote  that  (a)  the 
IXrector  no  longer  satisfies  the 
definition  for  the  category  (Industry. 
Non-Industry  or  Public  Director)  for 
¥dtich  the  Director  was  elected;  (b) 
failure  to  remove  the  Director  would 
violate  the  compositional  requirements 
for  the  Board  set  forth  in  Section  4.3(a); 
and  (c)  the  Director  has  a  remaining 
term  of  office  of  more  than  six  months. 


FmmgsfVmemmeks 

Sec.  4.9    If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  dect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  Ae  remaining 
tarn  of  office  for  the  vacant  IXrector 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required.  If  the 
remaining  term  of  office  for  the  vacant 
Director  position  is  mote  than  one  year, 
and  the  Director  who  vacated  the 
position  was  nominated  pursuant  to 
Article  VI,  the  Director  elected  by  the 
Board  to  fill  such  position  shall  stand 
for  election  in  the  next  armual  election 
pursuant  to  Article  VI. 

Qnomm  and  Voting 

Sec.  (3.814.10    (a)  At  all  meetings  of 
the  Bowd  (of  Directon.  one-third  of  the 
total  number  of  directon  shall 
omstitute],  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  than  SO  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  quorum,  a  majority  of  the  (directon] 
Directors  present  may  adjourn  the 
meeting  until  a  quorum  (be  present]  is 
present. 

(b)  [A  director  intoested  in  a  matter 
to  be  acted  upon  by  the  Board  of 
Directon  may  be  coimted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  of  Directors  that 
determines  the  Corporation's  action.] 

(c)  Subject  to  the  restrictions  of 
Section  3.12]  Except  as  provided  in 
Section  4.15(b),  the  vote  of  a  majority  of 
the  [directora]  Directors  presrait  at  a 
meeting  at  which  a  quorum  is  present 
shall  be  the  act  of  the  3oard  (of 
Directon]. 

Regulation 

Sec.  (3.g]4.12    Tlie  Board  (of 
DirectcHs]  may  adopt  sudi  rules, 
regulations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  (the  Corporaticm.]  NASD 
Reffilation  not  inconsistent  with  the 
law.  the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  (or  the 
rules  and  By-Laws  of  Uie  National 
Association  of  Securities  Dealen,  Inc.. 
as  the  Board  of  Directon  may  deem 
proper.  A  member  of  the  Board  of 
Directws]  the  Rules  of  the  Association, 
or  the  By-Laws  of  the  NASD,  as  the 
Board  may  deem  proper.  A  Director 
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shall,  in  the  performance  of  [his  ot  her] 
such  Director's  duties,  be  fully  protected 
in  relying  in  good  Coith  upon  the  books 
of  account  m  reports  made  to  (the 
Corporation]  NASD  Regulation  by  any 
of  its  officers,  (or]  by  an  independent 
certified  public  accoimtant,  [or]  by  an 
appraiser  selected  with  reasonable  care 
by  the  Board  [of  Directors]  or  any 
committee  of  the  Board  (of  Directors]  or 
by  any  agent  of  [the  Corporation]  NASD 
Regulation,  or  in  relying  in  good  faith 
upon  other  records  of  [the  Corporation] 
NASD  Regulation. 

Meetings 

Sec.  [3.'i0]4.12    (a)  An  annual 
meeting  of  the  Board  [of  Directors]  shall 
be  held  for  the  purpose  of  organization, 
election  of  officers,  and  transaction  of 
any  other  business.  If  such  meeting  is 
held  promptly  after  and  at  the  place 
specified  for  the  annual  meeting  of 
(stockholders]  the  stockholder,  no 
notice  of  the  annual  meeting  of  the 
Board  [of  Directors]  need  be  given. 
Otherwise,  such  annual  meeting  shall  be 
held  at  such  time  and  place  as  may  be 
specified  in  a  notice  given  in 
accordance  with  Section  [3.11  of  these 
By-Laws]  4.13. 

(b)  Regular  meetings  of  the  Board  [of 
Directors]  may  be  held  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board  [of  Directors].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  with 
Section  [3.11  of  these  By-Laws]  4.13. 

(c)  Special  meetings  of  the  Board  (of 
Directors]  may  be  called  by  the  Chair  of 
the  Board,  [or]  by  the  President,  or  by 

at  least  one-third  of  the  (directors  at  that 
time  being]  Directors  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  [of  Directors]  shall  be  given  to 
each  (director]  Director  in  accordance 
mth  Section  (3.11  of  these  By-Laws.] 
4.13. 

(d)  (Members  of  the  Board  of 
Directors,  or  any  committee  designated 
by  the  Board  of  Directors.]  A  Director  or 
member  of  any  committee  appointed  by 
the  Board  may  participate  in  a  meeting 
of  the  Board  (of  Directors]  or  of  such 
committee  through  the  use  of  a 
conference  telephone  or  similar 
communications  [facihties  that  ensure) 
equipment  by  means  of  which  all 
persons  participating  in  the  meeting 
may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purposes. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  [3.1114.1  J    (a)  Notice  of  any 
meeting  of  the  Board  [of  Directors]  shall 
be  deemed  to  be  duly  given  to  a 


[director]  Director  if:  (i)  [if]  mailed  to  the 
address  last  made  known  in  writing  to 
(the  Corporation]  NASD  Regulation  by 
such  (director]  Director  as  the  address  to 
which  such  notices  are  to  be  sent,  at 
least  (two]  seven  days  before  the  day  on 
which  such  [special]  meeting  is  to  be 
held[,  or];  (ii)  [if]  sent  to  the  [director] 
Director  at  such  address  by  telegraph, 
telefax,  cable,  radio,  or  wireless,  not 
later  than  the  day  before  the  day  on 
which  such  meeting  is  to  be  held(,];  or 
(iii)  [if]  delivered  to  the  [director] 
Director  personally  or  orally,  by 
telephone  or  otherwise,  not  later  than 
the  day  before  the  day  on  which  such 
[special]  meeting  is  to  be  held.  Each 
notice  shall  state  the  time  and  place  of 
the  meeting  and  the  purpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
[of  Directors]  need  not  be  given  to  any 
[director]  Director  if  waived  by  that 
[director]  Director  in  writing  (or  by 
telegram,  telefax,  cable,  radio,  or 
wireless  and  subsequently  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 
[director]  Director  is  present  at  such 
meeting,  subject  to  (Section  7.3(b) 
hereof.]  Article  XI.  Section  11.3(b). 

(c)  Any  meeting  of  the  Board  shall  be 
a  legal  meeting  without  any  prior  notice 
if  all  Directors  then  in  office  shall  be 
present  thereat. 

Committees  [of  the  Board  of  Directors] 

Sec.  [3.13]  4.14    (a)  The  Board  (of 
Directors]  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board  (of  Directors,  designate). 
appoint  one  or  more  committees(,  each 
committee  to  consist  of  one  or  more 
directors  of  the  Corporation].  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  vote  of  a  majority  of  the 
whole  Board  [of  Directors].  The  Board 
(of  Directors]  may  designate  one  or  more 
[directors]  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  absent  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absence  or 
disqiudification  of  any  member  of  a 
committee,  the  member  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
(he.  she.)  such  member  or  (they) 
members  constitute  a  quorum,  may 
unanimously  appoint  another  [member 
of  the  Board  of  Directors]  Director  to  act 
at  the  meeting  in  the  place  of  any  such 
absent  or  disqualified  member. 
Members  of  a  committee  shall  hold 
office  for  such  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  (of  Directors],  subject, 
however,  to  removal,  with  or  without 
cause,  at  any  time  on7y  by  the  vote  of 


a  majority  of  the  whole  Board  [of 
Directors). 

(b)  (Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may,  by 
resolution  or  resolutions  (creating  such 
committee,  shall  have  and  may  exercise 
all  the  powers  and  authority  of  the 
Board  of  Directors]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  on  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  NASD  Regulation 
by  the  NASD  under  the  Delegfition  Plan. 
Such  delegations  shall  be  in 
conformance  with  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  and  the  Delegation  Plan. 
Action  taken  by  a  committee  pursuant 
to  such  delegated  authority  shall  be 
subject  to  review,  ratification,  or 
rejection  by  the  Board.  In  all  other 
matters,  the  Board  may.  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  [the  Corporation,  and)  NASD 
Regulation  to  the  extent  permitted  by 
law  and  not  inconsistent  with  the 
Delegation  Plan.  A  committee,  to  the 
extent  permitted  by  law  and  provided  in 
the  resolution  or  resolutions  creating 
such  committee,  may  authorize  the  seal 
of  [the  Corporation]  NASD  Regulation  to 
be  affixed  to  all  papers  that  may  require 
it. 

(c)  Except  as  otherwise  permitted  by 
appUcable  law,  no  [such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  regard  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  (the  Corporation,]  NASD 
Regulation:  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholders)  stockholder  the 
sale,  lease,  or  exchange  of  all  or 
substantially  all  [the  Corporation's) 
NASD  Regulation's  property  and  assets; 
or  recommending  to  the  (stockholders] 
stockholder  a  dissolution  of  (the 
Corporation]  NASD  Relation  or  a 
revocation  of  a  dissolution.  Unless  the 
resolution  of  the  Board  [of  Directors) 
expressly  so  provides,  no  (such) 
committee  shall  have  the  power  or 
authority  to  authorize  the  issuance  of 
stock. 

((c)]  (d)  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  (of  Directors]  when  required. 


((d)]  (e)  Unless  otherwise  provided  by 
the  Board  [of  Directors,  a  majority  of  any 
such  committee],  a  majority  of 
committee,  excluding  the  President  if 
the  President  is  a  member  of  the 
committee,  shall  constitute  a  quorum  for 
the  transaction  of  business,  and  the  vote 
of  a  majority  of  the  members  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

(f)  The  Board  may  appoint  an 
Executive  Connmittee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law.  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
managfiment  of  the  business  and  affairs 
of  NASD  Regulation  between  meetings 
of  the  Board,  and  which  may  authorize 
the  seal  of  NASD  Regulation  to  be 
affixed  to  all  papers  that  may  require  it. 
The  Executive  Committee  shall  be 

.  composed  of  at  least  seven  and  not 
more  than  nine  Directtas,  a  majority  of 
whom  shall  be  Non-Industry  Directors 
(including  at  least  one  Public  Director). 
In  the  event  that  the  Executive 
Committee  shall  consist  of  nine 
members,  at  least  two  shall  be  Public 
Directors.  The  President  of  NASD 
Regulation  shall  be  a  member  of  the 
Executive  Committee. 

(g)  The  Board  may  appoint  a  Finance 
Committee.  The  Finance  Committee 
shall  be  composed  of  eight  or  more 
Directors.  The  President  of  NASD 
Regulation  shall  serve  as  a  member  of 
the  Committee,  and  the  Vice  Chair  of 
the  Board  shall  be  the  Committee  Chair. 
The  Finance  Committee  shall  advise  the 
Board  with  respect  to  the  oversigfit  of 
the  financial  operations  and  conditions 
of  NASD  Regulatimi,  including 
recommendatimtt  for  NASD 
Regulation's  aimual  opaating  and 
capital  budgets  and  proposed  changes 
to  the  rates  and  fees  charged  by  NASD 
Retaliation. 

(h)  The  Board  may  appoint  a  National 
Business  Conduct  Committee.  The 
National  Business  Conduct  Committee 
shall  be  composed  of  at  least  eight 
Directors  equally  balanced  between 
Industry  and  Non-Industry  Directors 
(including  at  least  two  Public  Directors). 
If  at  any  time  thav  shall  be  an  odd 
number  of  committee  members,  a 
majority  of  the  members  shall  be  Non- 
Industry  Directors.  Each  National 
Business  Conduct  Committee  member 
shall  be  elected  to  serve  a  one-year  term. 
The  National  Business  Conduct 
Committee  may  be  authorized  and 
directed  to  act  for  the  Board  in  a 
maimer  consistent  with  these  By-Laws, 
the  Rules  of  the  Association,  and  the 
Delegation  Plan  with  respect  to:  (1)  An 
appeal  or  review  of  a  disciplinary 
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proceeding:  (2)  a  statutory 
disqualification  decision:  (3)  a  review  of 
a  membership  proceeding:  (4)  a  review 
of  an  offer  of  settlement,  a  letter  of 
acceptance,  waiver,  and  consent,  and  a 
minor  rule  violation  plan  letter:  (5)  the 
exercise  ofexemptive  authority:  and  (6) 
such  other  proc^dings  or  actions 
authorized  by  the  Rules  of  the 
Association. 

(i)  Upon  request,  each  prospective 
committee  member  who  is  not  a  Director 
shall  provide  to  the  Secretary  of  the 
NASD  such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prospective 
committee  member's  classification  as  an 
Industry,  Non-Industry,  or  Public 
committee  member,  and  the  Secretary  of 
the  NASD  shall  certify  to  the  Board  each 
prospective  committee  member's 
classification.  Such  committee  members 
shall  update  the  information  submitted 
under  this  Section  at  least  annually  and 
upon  request  of  the  Secretary  of  the 
NASD,  and  shall  report  immediately  to 
the  Secretary  of  the  NASD  any  charge 
in  such  classification. 

Conflkto  of  Intareet;  Coirtracts  and 
Transactioos  Involving  Oirectms 

Sec.  [3.12]  4.15    (a)(Nomembaof 
the  Board  of  DirectMs  or  of  any 
committee  of  the  Coiporation  shall)  A 
Director  or  a  memb»  of  any  committee 
shall  not  directly  or  indirectly 
participate  in  any  adjudication  of  the 
intoeats  of  any  party  (that  would  at  the 
same  time  substantially  aSect  his 
interest  or  the  interests  of  any  person  in 
whom  he  is  directly  or  indirectly 
interested)  if  that  Director  or  committee 
member  has  a  conflict  of  interest  or 
bias,  or  if  circumstances  otherwise  exist 
whae  his  or  her  fairness  mi^t 
reasonably  be  questioned.  In  any  such 
case,  the  (member  shall  disqualify 
himself  or  shall  be  disqualified  by  the 
Chairman  of  the  Board  or  Committee] 
Director  or  committee  member  shall 
recuse  himself  or  herself  or  shall  be 
disqualified  in  accordance  with  the 
Rules  of  the  AssociatioiL 

(b)  No  contract  or  transactioi  between 
(the  Corporation)  NASD  Regulation  and 
one  or  moie  of  its  (directors)  Directors 
or  officers,  or  betweoi  (the  Corporation) 
NASD  Regulation  and  any  other 
corporation,  partnership,  associaticm.  or 
other  organization  in  which  one  or  more 
of  its  (directors]  Directors  or  officers  are 
directors  or  officers,  or  have  a  finanrj^il 
interest,  shaU  be  void  or  voidable  solely 
for  this  rBas<ui(,  or  solely  because  the 
director  or  officer  is  present  at  or 
participates  in  the  meeting  of  the  Board 
of  Directors  or  the  committee  thoeof 
which]  if:  (i)  the  material  facts 
pataining  to  such  Director's  to-  officer's 


relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  connmittee, 
and  the  Board  or  committee  in  good 
faith  authoiizes  the  oontiact  or 
transaction),  or  solely  because  his,  her, 
or  their  votes  are  counted  for  such 
purposes  if:  (i)  the  material  facts 
pertaining  to  such  director's  or  officer's 
relationship  or  interest  and)  by  the 
affirmative  vote  of  a  majmity  of  the  ' 
disinterested  Directors:  (U)  the  material 
facts  are  disclosed  or  become  known  to 
the  Board  or  committee  after  the 
contract  or  transaction  (are  disclosed  or 
are  known  to  the  Board  of  Directors  ra- 
the committee,  and  the  Boerd)  is  entered 
into,  and  Ae  Board  or  committee  in 
good  faith  [authorizes)  ratifies  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  (directors,  even  though  the 
disinterested  directors  be  less  than  a 
quorum;  or  (ii))  Directors:  or  (iii)  the 
material  £acts  pertaining  to  the 
(director's]  Director's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  (stoddiolders)  stockholder 
entiUed  to  vote  theieoo.  and  the 
contract  or  transactim  is  specifically 
approved  in  good  fiaith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  or 
transaction  is  fiur  as  to  the  Qnporation 
as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
oranmittee  thereof,  or  the  stockholders. 
Common  or  interested  directors] 
stockholder.  Oidy  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of»  meeting  of  the  Board  [of 
Directors,)  ot  of  a  committee  tiiat 
authorizes  the  contract  or  transaction. 

Action  Witfaoat  Meeting 

Sec.  (3.14)4.16    Any  actioo  required 
or  permitted  to  be  taken  at  (any)  a 
meeting  of  the  Board  (of  Diractors  or 
any)  or  of  a  committee  (thereof]  may  be 
taken  without  a  meeting  if  all  IXrectors 
or  a// members  of  [the  Board  of  Directors 
<x]  such  committee,  as  the  case  may  be, 
consent  thereto  in  writing,  and  the 
writing  or  writings  are  filed  with  the 
minutes  of  proceedings  of  the  Boerd  (of 
Directors  or  such)  or  the  committee. 

ArtiekV 


Ciwyfsirtfsa 

Compensation  "tof  Board  and  Conmitlee 

Msnosn 

Sec.  (4.6)5.1    The  Board  (of  Direct(»s] 
may  provide  for  reasonable 
compensation  of  the  [Chairman)  Chair 
of  the  Board,  the  Directors,  and  the 
monben  of  any  ccunmittee  of  the  Board 
or  any  District  Qonmittee  (from  the 
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Corporation).  The  Board  may  also 
provide  for  reimbursement  of  reasonable 
expenses  incurred  by  such  persons  in 
connection  with  the  business  of  (the 
Corporation]  NASD  Regulation. 

[ArtideV 

Indeninification 

Indemnification  of  Directors,  Officers, 
Employees  and  Agents  Right  to 
Indemnification 

Sec.  5.1    The  corporation  shall 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  applicable 
law  as  it  presently  exists  or  may 
hereafter  be  amended,  any  person  who 
was  or  is  made  or  is  threatened  to  be 
made  a  party  or  is  otherwise  involved  in 
any  action,  suit  or  proceeding,  whether 
dvil,  criminal,  adininistrative  or 
investigative  (a  "proceeding"),  by 
reason  of  the  fact  that  he,  or  a  person  for 
whom  he  is  the  legal  representative,  is 
or  was  a  director,  officer,  employee,  or 
agent  of  the  corporation  or  is  or  was 
serving  at  the  request  of  the  corporation 
as  a  director,  officer,  employee,  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust, 
enterprise  or  nonprofit  entity,  including 
service  with  respect  to  employee  benefit 
plans  (an  "indemnitee"),  against  all 
liabihty  and  loss  suffered  and  expenses 
(including  attorneys'  fees)  reasonably 
incurred  by  such  indemnitee, 
notwithstanding  the  foregoing,  but 
subject  to  Section  5.3  hereof,  the 
corporation  shall  be  required  to 
indemnify  an  indemnitee  in  connection 
with  a  proceeding  (or  part  thereof) 
initiated  by  such  indemnitee  only  if  the 
initiation  of  such  proceeding  (or  part 
thereof)  by  the  indemnitee  was 
authorized  by  the  Board  of  Directors.) 

[Pa3rment  of  Expenses 

Sec.  5.2    The  corporation  shall  pay 
the  expenses  (including  attorneys'  fees) 
incxured  by  the  persons  set  forth  in 
Section  5.1  in  defending  any  proceeding 
in  advance  of  its  final  disposition, 
provided,  however,  that  the  payment  of 
expenses  incurred  by  such  person  in 
advance  of  the  final  disposition  of  the 
proceeding  shall  be  made  only  upon 
receipt  of  an  imdertaking  by  that  person 
to  repay  all  amounts  advanced  if  it 
should  be  ultimately  determined  that 
the  person  is  not  entitled  to  be 
indonnified  under  this  Article  or 
otherwise.) 

[WonCTclnsirity  of  Rights 

Sec.  5.3    The  rights  conferred  on  any 
person  by  this  Article  shall  not  be 
exclusive  of  any  other  rights  which  such 
person  may  have  or  hereafter  acquire 
under  any  statute,  provision  of  the 


Certificate  of  Incorporation,  these  By- 
Laws,  agreement,  vote  of  stockholders  or 
disinterested  directors  or  otherwise.) 

[Other  Indemnification 

Sec.  5.4    The  corporation's 
obUgation,  if  any,  to  indemnify  or 
advance  expenses  to  any  person  who 
was  or  is  serving  at  its  request  as  a 
director,  officer,  employee  or  agent  of 
another  corporation,  partnership,  joint 
venture,  trust,  enterprise  or  nonprofit 
entity  shall  be  reduced  by  any  amoimt 
such  person  may  collect  as 
indenmification  or  advancement  fit)m 
such  other  corporation,  partnership, 
joint  venture,  trust,  enterprise  or 
nonprofit  entity.) 

[Amendment  or  Repeal 

Sec.  5.5    Any  repeal  or  modification 
of  the  foregoing  provisions  of  this 
Article  shall  not  adversely  affect  any 
right  or  protection  hereunder  of  any 
person  in  respect  of  any  act  or  omission 
occiirring  prior  to  the  time  of  such 
repeal  or  modification.) 

[Indemnification  Insurance 

Sec.  5.6    The  Corporation  shall  have 
power  to  purchase  and  maintain 
insurance  on  behalf  of  any  person  who 
is  or  was  a  director,  officer,  employee  or 
agent  of  the  Corporation,  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation,  partnership, 
joint  venture,  trust,  enterprise,  or 
nonprofit  entity  against  any  liabiUty 
asserted  against  hLn  and  incurred  by 
him  in  any  such  capacity,  or  arising  out 
of  his  status  as  such,  whether  or  not  the 
Corporation  would  have  the  power  to 
indemnify  him  against  such  liabiUty 
under  the  provisions  of  this  section.) 

ArtideVI 

Regional  Nomimmtimg  CommUUea 

EHmbSskmmt  ofttegioms 

Sec.  6.  J    The  Board  shall  establish 
boundaries  for  geographical  regions 
within  the  United  States  for  the  purpose 
of  nominating  candidates  for  Industry 
Directors  to  the  National  Nominating 
Committee  to  represent  such  regions  on 
the  Board  pursuant  to  Article  IV, 
Sections  4.3(a)  and  4.4(b).  The  Board 
may  make  changes  from  time  to  time  in 
the  number  or  boundaries  of  the  regions 
as  the  Board  deems  necessary  or 
appropriate.  The  Board  shall  prescribe 
such  policies  and  procedures  as  are 
necessary  or  appropriate  to  address  the 
implementation  of  a  new  region 
configuration  in  the  event  of  a  change 
in  the  number  or  boundaries  of  the 
regions. 


Compoti/iom 

Sec.  6.2    (a)  A  Regional  Nominating 
Conunittee  shall  be  elected  for  each 
region  designated  by  the  Board  under 
Section  6.1.  Each  District  Nominating 
Committee  for  a  district  located  in  the 
reffon  shall  elect  two  District  Committee 
members  from  the  district  to  serve  on 
the  Regional  Nominating  Committee.  If 
a  region  shall  consist  of  one  district,  the 
District  Nominating  Committee  for  the 
district  shall  elect  four  District 
Committee  members  from  the  district  to 
serve  on  the  Regional  Nominating 
Committee. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
Regional  Nominating  Committee  to 
discharge  his  or  her  duties,  or  for  any 
cause  affecting  the  best  interests  of 
NASD  Regulation,  the  sufficiency  of 
which  shall  be  decided  by  the  Regional 
Nominating  Committee,  the  Regional 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  Regional 
Nominating  Committee  then  in  office 
and  declare  the  member's  position 
vacant.  The  Regional  Nominating 
Committee  shall  notify  the  Regional 
Nominating  Committee  member  of  his 
or  her  removal  within  seven  days  after 
the  vote.  The  member's  position  shall  be 
filled  pursuant  to  Section  6.4.  A  member 
who  is  removed  may  submit  a  written 
appeal  of  the  removal  to  the  Board 
within  30  days  after  the  date  he  or  she 
is  notified  in  writing  of  the  removal.  The 
Board  may  affirm,  reverse,  or  modify  the 
determination  of  the  Regional 
Nominating  Committee.  A  vote  of  a 
majority  of  the  Directors  then  in  office 
shall  be  required  to  reverse  or  modify 
the  action  of  the  Regional  Nominating 
Committee. 

Term  of  Office 

Sec.  6.3    Each  regulariy  elected 
member  of  a  Regional  Nominating 
Committee  shall  hold  office  for  a  term 
of  one  year,  and  until  a  successor  is 
elected  and  qualified,  or  until  death, 
resignation,  or  removal.  A  member  of  a 
Regional  Nominating  Committee  may 
not  serve  more  than  three  consecutive 
terms. 


PimmgafVa 

Sec.  6.4    In  the  event  of  a  vacancy  on 
a  Regional  Nominating  Committee 
caused  by  the  departure  of  a  member 
prior  to  die  expiration  of  the  member's 
term  of  office,  the  District  Nominating 
Committee  who  elected  the  member 
shall  appoint  by  majority  vote  another 
memb&r  of  the  District  Committee  to  fill 
the  vacartcy.  The  appointment  shall  be 
effective  until  ihertext  regularly 


scheduled  election  occurs  pursuant  to 
this  Article. 

Meedmgs 

Sec.  6.5   Meetingf  of  a  Regional 
Nominating  Committee  shall  be  hM  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  Regional 
Nominating  Conunittee  in  its  discretion 
may  determine.  A  quorum  of  a  Regiontd 
Nominating  Ck>mmittee  shall  consist  of 
a  majority  of  its  members,  and  any 
action  taken  by  a  majority  at  any 
meeting,  except  as  otherwise  provided 
in  these  By-Laws,  shall  constitute  the 
action  of  the  Committee.  Action  by  a 
Regional  Nominating  Cortanittee  may  be 
taken  by  mail,  telephonic,  or  telegraphic 
vote,  in  which  case  any  action  taken  by 
a  majority  of  the  Committee  shall 
constitute  the  action  of  the  Committee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writing  at  a  regular 
meeting  of  the  Regional  Nominating 
Committee. 

EieeHonef  Officers 

Sec.  6.6    Following  the  armual 
election  of  members  of  the  Regional 
Nominating  Committees  pursuant  to 
this  Article,  each  Regional  Nominating 
Conunittee  shall  elect  from  its  m&nbers 
a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  undw  these 
By-Laws. 

Exfoiuet 

Sec.  6.7    Funds  to  meet  the  regular 
expenses  of  each  Regional  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  all  such  expenses  shall  be 
subject  to,  the  approval  of  the  Board. 

NoHetteChmr 


Sec.  6.8    On  or  before  August  1  of 
each  year,  the  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
the  Chair  of  a  Regional  Nominating 
Committee  if  the  term  of  office  of  the 
Industry  Director  representing  the  region 
shall  expire  in  the  next  calendar  year. 
The  notice  shall  describe  the 
nomination  procedures  for  filling  the 
office. 


Sec.  6.9    NASD  Regulation  stt^  shall 
provide  the  Regional  Nominating 
Committee  wiSi  a  description  of  the 
AMSD  manbership  in  tiie  repon.  The 
Regional  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  to  the  National  Nominating 
Conunittee  for  the  Industry  Director 
vacancy  on  the  Board.  The  Regional 
Nominating  Committee  Chair  shall  send 
a  written  notice  of  the  upcoming 


vacancy  to  the  Executive  Representative 
and  each  branch  office  ofAe  NASD 
members  in  the  ragjon  and  leqaeet  that 
such  NASD  membas  submit  names  of 
candidates  to  the  Re^onal  NaadiKOing 
Committee  or  Ae  Secnrtary  trf  NASD 
Regulation  for  consideration. 

SoerHerfM  Netiee  it  NASD  Memters 

Sec.  6.10    The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  region  describing 
the  nomination  fxrocedures, 

Regiomel  NomiaeHng  CommUtt*  CmmMeU 

Sec.  6.11  The  Regional  Nominating 
Committee  shall  review  the  background 
of  the  candidates  and  the  description  of 
the  NASD  membership  provided  by 
NASD  Regulation  staff  and  shall 
propose  one  or  more  candidates  for 
nomination  to  the  National  Nominating 
Committee.  In  proposing  a  candidate  for 
nomination,  the  Regional  Nominating 
Committee  shall  endeavor  to  secure 
appropriate  and  fair  representation  of 
the  region. 

NoHee  ef  Regiomel  Nemimetmg  Committee 
Cam^daU 

Sec.  6.12    The  Regional  Nominating 
Committee  shall  ser^  to  the  Executive 
Representatives  and  branch  offices  of 
the  NASD  mennbers  in  the  region  a 
written  notice  of  the  name  of  the 
candidate  or  candidates  the  Regional 
Noadnating  Committee  proposes  for 
nomination  to  the  National  Nominating 
Committee. 

Desigeatiim  o/AMHomU  CemHiatn 


Sec.  6.13    If  an  officer,  director,  or 
employee  of  an  NASD  member  in  the 
region  is  not  proposed  fm  nomination 
by  the  Regional  Nominating  Committee 
and  wants  to  seek  the  nomination,  he  or 
she  shall  send  a  written  notice  to  the 
Regional  Nominating  Committee  Chair 
or  the  Secretary  of  NASD  Regulation 
within  14  calendar  days  after  the 
mailing  date  of  the  Regfonal 
Nominating  dmmittee's  notice  under 
Section  6.12.  The  Regional  Nominating 
Committee  Qiair  or  the  Secretary  of 
NASD  Regulation  shall  make  a  written 
record  of  the  time  tmd  date  of  the 
receipt  of  the  officer's,  director's,  <x 
employee's  notice.  The  officer,  director, 
or  emjAoyee  shall  be  designated  as  an 
"additional  candidate." 


Cemmmmeetiom  ^  Views 

Sec.  6.14    ^  the  Regional  Ndatiruitirig 
Committee  /xopoees  more  than  one 
candidate  for  nomination,  or  if  an 
additional  candidate  is  designated 
pursuant  to  Sectim  6.13.  NASD 
Regulation,  the  Board,  the  Regional 
Nominating  Comnuttee.  any  other 


committee,  and  NASD  Regulation  staff 
shall  not  take  a  position  publicly  or  with 
an  NASD  member  or  person  nrtoriated 
with  or  employed  by  an  NASD  mmnber 
with  respect  to  any  candidate  for  the 
nomineiion.  A  IXrector  or  a  member  of 
the  Regional  Nominating  Coaunittee  or 
any  other  committee  may  commutucate 
his  or  her  views  with  respect  to  any 
candidate  for  the  nomination  iftiie 
IXrector  or  committee  member  acts 
solely  in  his  or  her  individual  capacity 
and  disclaims  any  intention  to 
conunuiucate  in  any  official  capacity  on 
behalf  of  NASD  Regulation,  the  Board, 
the  Rsffonal  N<Hninating  Committee,  or 
any  other  committee.  Except  as 
provided  herein,  any  candidate  and  his 
or  her  representatives  may 
commmiicato  support  for  the  candidate 
to  an  NASD  awmber  or  a  person 
associated  with  or  employed  by  an 
NASD  member. 

List  of  NASD  Memters  Eligible  to  VoU 

Sec.  6.15    (a)  The  Secretary  of  NASD 
Regulation  shall  mail  a  list  of  all  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  to 
the  additional  candidate  immediately 
following  receipt  of  the  additional 
candidate's  notice  by  the  Rt^onal 
Nominating  Coouiuttee  Chair  or  the 
Secretary  of  NASD  Regulation. 

(b)  An  NASD  member  that  has  its 
principal  office,  one  or  more  registered 
brartch  offices,  or  a  principal  office  and 
one  or  more  registered  bnmch  offices  in 
the  region  shall  be  eligiUe  to  cast  one 
vote  on  the  nomination  through  the 
NASD  member's  Executive 
Representative. 

Re^dremtemtfer  FetUiom  Smffortimg 
AddUomalCam^dete 

Sec.  6.16    An  additional  candidate 
shall  be  proposed  for  nomination  if  a 
petition  signed  by  tit  least  ten  parent  of 
the  NASD  membms  digible  to  vote  in 
the  region  is  filed  with  the  Regional 
Nominating  Committee  vrithin  30 
calendar  days  after  the  date  of  mailing 
of  the  list  to  the  additional  candidate 
pursuant  to  Section  6.15.  (My  an 
Executive  Representative  may  sign  a 
petition  on  behalf  of  an  NASDmanber. 

Vmtomtnted  Ni 


Sec.  6.17    tfthe  Regional  Nmninating 
Committee  proposes  one  candidate  for 
nomiiuition  and  no  additional 
candidate  is  propoeed  for  nomirtation 
pursuaia  to  Section  6.16.  tiie  Regional 
Nominating  Committee  shall  nominate 
its  candidate  to  the  Nationcd 
Nmidnating  Committee. 
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SoUe*  0fCmlttH4  N»mm^iom 

Sec.  6.18    If  the  Regional  Nominating 
Conunittee  proposes  more  than  one 
candidate  for  nomination,  or  if  an 
additional  candidate  is  proposed  for 
nomination  pursuant  to  Section  6.16. 
the  Regional  Nominating  Committee 
shall  send  a  written  notice  to  the 
Executive  Representatives  of  the  NASD 
members  eligible  to  vote  in  the  region 
announcing  the  names  of  the  candidates 
and  describing  contested  nomination 
procedures. 

Admimstrativ*  Smppert 

Sec.  6.19    The  Secretary  of  NASD 
Regulation  shall  designate  a  district 
office  in  the  region  to  provide 
administrative  support  to  all  candidates 
by  sending  to  NASD  members  eligible  to 
vote  in  the  region  up  to  two  mailing  of 
materials  prepared  by  the  candidates. 
NASD  Regulation  shall  pay  the  postage 
for  the  mailings.  Each  candidate  may 
prepare  material  for  the  mailing  on  his 
or  her  personal  stationery,  and  the 
material  shall  state  that  it  represents  the 
opinion  of  the  candidate.  A  candidate 
proposed  for  nomination  by  the 
Regional  Nominating  Committee  may 
identify  himself  or  herself  as  such  in  his 
or  her  materials.  Any  candidate  may 
send  additiortal  mailings  to  NASD 
members  at  the  candidate's  own 
expense.  Except  as  provided  in  this 
Article,  NASD  Regulation,  the  Board, 
the  Regional  Nominating  Committee, 
any  other  committee,  and  NASD 
Regulation  staff  shall  not  provide  any 
other  administrative  support  to  a 
candidate  for  the  nomination  or  any 
candidate  in  a  contested  election 
conducted  under  Article  VII  of  the 
NASD  By-Laws. 

BaOott 

Sec.  6.20    With  the  assistance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  Regional 
Nominating  Committee  shall  prepare  a 
ballot  with  the  name  or  names  of  its 
candidate  and  any  additional 
candidates  proposed  for  nomination 
pursuant  to  Section  6.16.  The  ballot 
shall  list  the  candidates  in  alphabetical 
order  and  shall  identify  the  candidate  or 
candidates  proposed  for  nomination  by 
the  Regional  Nominating  Committee. 
The  Regional  Nominating  Committee 
shall  send  a  ballot  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote  in  the  region. 
Instructions  on  the  ballot  shall  direct 
the  Executive  Representative  to  return 
the  ballot  to  the  Independent  Agent  and 
state  that  the  ballot  envelope  must  be 
postmarked  on  or  before  the  return  date 
specified  on  the  ballot.  The  return  date 


specified  on  the  ballot  shall  be  at  least 
30  but  not  more  than  45  days  after  the 
date  of  mailing  of  the  ballot 

Vote  Qma^teaOom  Ust 

Sec.  6.21    Eligibility  to  vote  on  a 
regional  nomination  shall  be  based  on 
the  NASD's  membership  records  as  of  a 
date  designated  by  the  Secretary  of 
NASD  Regulation  that  is  not  more  than 
30  days  before  the  date  ofmaihng  of  the 
ballot.  The  Secretary  of  NASD 
Regulation  shall  prepare  a  list  of  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives, 
which  shall  be  used  for  vote 
qualification  purposes,  and  shall 
provide  the  list  to  the  candidates. 

BaOots  Returned  As  Undelivered 

Sec.  6.22    The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member's  address  of  record.  If 
incorrectly  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
NASD  member's  address  of  record. 

Gemerml  Procedures  for  QualtfieatioH  and 
AeeouMtimg  of  Ballots 

Sec.  6.23    After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
'  specified  on  the  ballot  pursuant  to 
Section  6.20.  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and 
accounting  of  ballots.  Representation  for 
each  candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  a  specified  district  office 
in  the  region  all  ballots  timely  received. 
Under  the  direction  of  the  Secretary  of 
NASD  Regulation  or  the  Secretary's 
designee,  the  Independent  Agent  shall 
open  and  count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent's  determination  of 
whether  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  as 
prepared  by  the  Secretary  of  NASD 
Regulation  under  Section  6.21.  The 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee  shall  make  the 
final  determination  of  the  qualification 
of  a  ballot.  Upon  the  qualification  of  a 
ballot,  the  Independent  Agent  shall 


record  the  vote  indicated  on  the  ballot 
The  candidates  and  their 
representatives  shall  not  be  allowed  to 
see  the  vote  of  an  NASD  member. 


Ballots  Set  Aside 

Sec.  6.24    The  Independent  Agent 
shall  set  aside  a  ballot  if:  (a)  the  ballot 
is  received  from  an  NASD  member 
eligible  to  vote  in  the  region  and  the 
ballot  is  signed  by  a  person  who  is  not 
the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 
under  Section  6.21 ,  and  the  Secretary  of— 
the  NASD  has  not  received  proper 
notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
By-Laws:  or  (b)  two  or  more  properly 
executed  ballots  are  received  from  an 
NASD  member  eligible  to  vote  in  the 
region.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the 
nomination,  the  Secretary  of  NASD  ■ 
Regulation  and  the  Independent  Agent 
shall  make  reasonable  efforts  to  resolve 
each  ballot  set  aside.  With  respect  to  a 
ballot  not  signed  by  an  Executive 
Representative  of  record,  the  Secretary 
of  NASD  Regulation  shall  contact  the 
NASD  member  to  request  that  the  NASD 
member  send  proper  written  notice  of 
any  change  in  Executive  Representative 
by  facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member's 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

ImaUd  BaUoa 

Sec.  6.25  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  following  conditions  exists: 

(a)  the  ballot  is  not  signed  by  the 
Executive  Representative  (unless 
Section  6.24  applies): 

(b)  a  vote  is  not  indicated  on  the 
ballot:  or 

(c)  a  vote  for  more  than  one  candidate 
is  indicated  on  the  ballot. 

CertificadoH  of  Sominatiom 

Sec.  6.26    Under  the  direction  of  the 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate.  The  candidate  receiving 
the  largest  number  of  votes  cast  in  the 
region  shall  be  declared  the  nominee 
from  the  region  and  the  Regional 


Nominating  Conunittee  shall  nominate 
such  candidate  to  the  National 
Nominating  Conunittee.  In  the  event  of 
a  tie,  there  shall  be  a  run-off  vote  frtr  the 
nomination.  The  Regional  Nominating 
Committee  shall  send  a  written 
certification  of  the  nomination  results  to 
the  National  Nominating  Committee. 
The  certification  shall  state  the  number 
of  votes  received  by  each  candidate  and 
the  nunU>er  of  ballots  set  aside. 

RejeelioH  rf  Regional  NomuHatiHg 
Committee  Nomdmee 

Sec.  6.27    If  the  National  Nominating 
Committee  rejects  the  nominee  of  the 
Regional  Nominating  Committee,  the 
Regional  Nominating  Committee  shall 
repeat  the  nomination  procedures  in 
Section  6.9  through  Section  6.26. 

Extemaon  of  Tim*  and  Additional 
Procedures 

Sec.  6.28    The  Secretary  of  NASD 
Regulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  Executive  Conunittee  or 
the  Board,  may  adopt  additional 
procedures  for  nominations  under  this 
Article. 


AiUdeVU 

Officers,  Agents,  and  Employi 

Officers 


Sec.  [4.1)7.1    The  Board  [of  Directors] 
shall  elect  the  officers  of  [the 
Corporation]  NASD  Regulation,  which 
shall  include  a  President,  a  Secretary, 
and  such  [for]  other  executive  or 
administrative  officers  as  it  shall  deem 
necessary  or  advisable,  including,  but 
not  limited  to:  Executive  Vice 
[-]President,  Senior  Vice  [-JPresident, 
Vice  (-[President,  General  Counsel. 
[Secretary]  and  Treasiirer  of  [the 
Corporation]  NASD  Regulation.  All  such 
officers  shall  have  such  titles,  powers, 
and  duties,  and  shall  be  entitled  to  such 
compensation,  as  shall  be  determined 
from  time  to  time  by  the  Board  [of 
Directors].  The  terms  of  office  of  such 
officers  shall  be  at  the  pleasure  of  the 
Board  [of  Directors],  which  by 
affirmative  vote  of  a  majority  of  the 
[members]  Board,  may  remove  any  such 
officer  at  any  time.  One  person  may 
hold  the  offices  and  perform  the  duties 
of  any  two  or  more  of  said  offices, 
except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
officers,  except  the  President,  need  be 
[directors  of  the  Carporation]  Directors 
of  NASD  Regulation. 


Aatanee  ifflntPtetident 

Sec.  7.2    In  the  case  of  the  absence  or 
inability  to  act  of  the  President  of  NASD 
Regulation,  or  in  the  case  of  a  vacancy 
in  such  office,  the  Board  may  appoint  its 
Chair  or  such  other  person  as  it  may 
designate  to  act  as  such  officer  pro  tern, 
who  shall  assume  all  the  functions  and 
discharge  all  the  duties  of  the  President 

Agents  and  Employees 

Sec.  [4.2]  7.3    In  addition  to  the 
officers,  [the  Corporation]  NASD 
Regulation  may  employ  such  agents  and 
employees  as  Uie  Board  [of  Directors] 
may  deem  necessary  or  advisable,  each 
of  whom  shall  hold  office  for  such 
period  and  exercise  such  authority  and 
perform  such  duties  as  the  Board  [of 
Directors],  the  President,  or  any  officer 
de»gnated  by  the  Board  [of  Directors,] 
may  from  time  to  time  determine.  [The 
Board  of  Directors  at  any  time  may 
appoint  and  remove,  or  may  delegate  to 
any  principal  officer  the  power  to 
appoint  and  to  remove,  any  agent  or 
employee  of  the  Corporation.]  Agents 
and  employees  of  NASD  Regulation 
shall  be  under  the  supervision  and 
control  of  the  officers  of  the  NASD 
Regulation,  unless  the  Board,  by 
resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officers 

Sec.  [4.3]7.4    The  Board  [of  Directors] 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation]  NASD 
Regulation  to  any  other  officer  or  to  any 
[director]  Director  tor  a  specified  period 
of  time  and  for  any  reason  that  the 
Board  [of  Directors]  may  deem 
sufficient. 

Resignation  and  Ronoval  of  Officers 

Sec.  [4.4] 7.5  (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  [of 
Directors],  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upcm  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shaU 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer[,  agent  or  employee  of 
the  Corporation]  of  NASD  Regidation 
may  be  removed,  with  or  without  cause, 
by  resolution  adopted  by  a  majority  of 
the  [directors]  Directors  then  in  office  at 
any  regular  or  special  meeting  of  the 
Board  [of  Directors]  or  by  a  written 
consent  signed  by  all  of  the  [directors] 
Directors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractiial  rights  of  the  affscted  officer, 
[agent,  or  employee,]  if  any,  with  (the 
Corporation]  NASD  Regulation. 


Sec  (4.5]  7.6  (The  Corporation]  NASD 
Regulation  may  secure  me  fidelity  of 
any  <»  all  of  its  officers,  agents,  or 
employees  by  bond  or  otherwise. 

ArtideVm 

District  Committeee  and  Ditlriet  Naminmting 


EittMbkamnt  pfDistriett 

Sec.  8.1    The  Board  shall  establish 
boundaries  for  1 1  districts  within  the 
United  States  to  assist  NASD  Regulation 
in  administering  its  affairs  in  a  manner 
that  is  coitsistent  with  applicable  law, 
the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  the 
Delegation  Plan,  and  the  Rules  of  the 
Association.  The  Board  may  m<Uce 
changes  from  time  to  time  in  the 
number  or  boundaries  of  the  districts  as 
it  deems  necessary  or  appropriate.  The 
Board  shall  prescribe  such  policies  and 
procedures  as  are  necessary  or 
appropriate  to  address  the 
implementation  of  a  new  district 
configuration  in  t/ie  event  of  a  change 
in  tiie  number  or  boundaries  of  the 
districts. 

Composition  of  District  Committees 

Sec.  8.2    (a)  A  district  created  under 
Section  8.1  shall  elect  a  District 
Committee  pursuant  to  this  Article.  A 
District  Committee  shall  be  composed  of 
not  more  than  12  members,  unless 
otherwise  provided  by  resolution  of  the 
Board.  A  District  Committee  shall 
determine  the  number  of  its  members  to 
be  elected  each  year.  Members  of  the 
District  Conunittees  shall  serve  as 
panelists  in  disciplinary  proceedings  in 
accordance  with  the  Rides  of  the 
Association.  The  District  Committees 
shall  consider  and  recommend  policies 
and  rule  changes  to  the  Board.  The 
District  Conunittees  shall  endeavor,  in 
such  manner  as  they  deem  appropriate, 
to  educate  NASD  members  and  other 
brokers  and  dealers  in  their  respective 
districts  as  to  the  objects,  purposes,  and 
work  of  the  NASD,  NASD  Regulation, 
and  Nasdaq  in  order  to  foster  NASD 
members'  interest  and  cooperation. 

(b)  In  the  event  of  the  recusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
IXstrict  Committee  to  discharge  his  or 
her  duties,  or  for  any  cause  ejecting  the 
best  interests  of  NASD  Regulation,  the 
sufficiency  of  wdiich  shall  be  decided  by 
the  District  Committee,  the  District 
Committee  may  remove  the  member  by 
the  affirmative  vote  of  two-thirds  of  the 
members  of  the  District  Committee  then 
in  office  and  declare  the  member's 
pttsition  vacant  The  District  Coawnittee 
shall  notify  the  District  Conunittee 
member  of  his  or  her  removal  within 
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seven  days  after  the  vote.  The  atember's 
position  shall  be  filled  pursuant  to 
Section  8.4.  A  mianber  who  is  removed 
may  submit  a  written  appeal  of  the 
removal  to  the  Board  within  30  days 
after  the  date  he  or  she  is  notified  of  the 
removal.  The  Board  may  affirm,  revoke, 
or  modify  the  determination  of  the 
District  Committee.  A  vote  of  a  majority 
of  the  Directors  then  in  office  shedl  be 
required  to  reverse  or  modify  the  action 
of  the  District  Conunittee. 

Term  efOffiet  efDiMtriet  CiawiiMir 

aMew^eerM 

Sec.  8.3    Each  regalariy  elected 
member  of  a  District  Conunittee  shall 
hold  office  for  a  term  of  three  years,  and 
until  a  successor  is  elected  and 
qualified,  m  until  death,  resignation,  or 
removal.  A  member  of  a  District 
Committee  may  not  serve  dkmv  than  two 
consecutive  terms. 

FiUmgtfVmeamein  m  DiUriei  Cemmitten 

Sec.  8.4    In  the  event  of  a  vacancy  on 
a  District  Committee  caused  by  the 
departure  of  a  Committee  member  prior 
to  the  expiration  of  the  member's  term 
of  office,  the  District  Committee  shall 
appoint  by  majority  vote  a 
representative  of  an  NASD  member 
eligible  to  vote  in  the  district  to  fill  the 
vacancy.  The  appointment  shall  be 
effective  until  the  next  regulariy 
scheduled  election  occurs.  Following  the 
election,  the  newly  elected  Committee 
member  shall  serve  only  the  duration  of 
the  departed  Committee  member's  term. 

Meetimgt  tfOutriet  Cemmitttts 

Sec.  8.5    Meeting/s  of  a  District 
Committee  shall  be  held  at  such  times 
and  places,  upon  such  notice,  and  in 
accmdance  with  such  procedures  as 
each  District  Committee  in  its  discretion 
may  determine.  A  quorum  of  a  District 
Committee  shall  consist  of  a  majority  of 
its  members,  and  any  action  taken  by  a 
majority  at  any  meeting  at  which  a 
quorum  is  present,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
constitute  the  action  of  the  Committee. 
Action  by  a  District  Committee  may  be 
taken  by  mail,  telephonic,  or  telegraphic 
vote,  in  which  case  any  action  taken  by 
a  majority  of  the  Committee  shall 
constitute  the  action  of  the  Committee. 
Any  action  taken  by  telephonic  vote 
shall  be  confirmed  in  ¥/riting  at  a 
regular  meeting  of  the  District 
Committee. 

ElectiomofDistrietOffkers 

Sec.  8.6    Following  the  annual 
election  of  members  of  the  District 
Committees  pursuant  to  this  Article, 
each  District  Committee  shall  elect  from 
its  members  a  Chair  and  such  other 


officers  as  it  deems  necessary  for  the 
proper  performance  of  its  duties  under 
these  By-Laws,  and  shall  prescribe  their 
powers  and  duties. 

AMseryCtmcH 

Sec.  8. 7  (a)  The  Chairs  of  the  District 
Committees,  elected  pursuant  to  Section 
8.6,  shall  cmistitute  an  Advisory  Council 
to  the  Board. 

(b)  The  Advisory  Council  shall  be 
advised  of  and  entitled  to  attend  such 
meetings  of  the  Board  as  the  Board  may 
designate  for  such  Advisory  Council's 
attendance,  and  the  Board  shall 
designate  at  least  one  such  meeting 
annually.  The  Advisory  Cowncil  shall 
not  be  entitled  to  vote  at  meetings  of  the 
Board. 


ExftmsusfDialrietCc 

Sec.  8.8    Funds  to  meet  the  regular 
expenses  of  each  District  Committee 
shall  be  provided  by  the  Board,  and  all 
such  expenses  shall  be  subject  to  the 
approval  of  the  Board. 

Cemifetitiem  tj  District  Nemimalimg 
Cemtmlttts 

Sec.  8.9    (a)  Each  district  created 
under  Section  8.1  shall  elect  a  District 
Nominating  Committee  pursuant  to  this 
Article.  A  District  Nominating 
Committee  shall  consist  of  five 
members,  unless  the  Board  by  resolution 
increases  a  District  Nominating 
Committee  to  a  larger  number.  Members 
of  a  District  Nominating  Committee 
shall  be  representatives  of  NASD 
members  eligible  to  vote  in  the  district, 
but  shall  not  be  members  of  the  District 
Committee.  A  District  Nominating 
Committee  shall  include  a  majority  of 
persons  who  previously  have  served  on 
a  District  Committee  or  vrho  are  current 
or  former  Directors  or  current  or  former 
Governors  of  the  NASD  Board,  and  shall 
include  at  least  one  current  or  former 
Director  or  Governor. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
District  Nominating  Committee  to 
discharge  his  or  her  duties,  or  for  any 
cause  affecting  the  best  interests  of 
NASD  Regulation,  the  sufficiency  of 
which  shall  be  decided  by  the  District 
Nominating  Committee,  the  District 
Nominating  Committee  may  remove  the 
mentber  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  District 
Nominating  Conunittee  then  in  office 
and  declare  the  membefs  position 
vacant  The  memba^s  position  shall  be 
filled  pursuant  to  Section  8.11.  The 
District  Nominating  Committee  shall 
notify  the  District  Nominating 
Committee  member  of  his  or  her 
removal  within  seven  days  after  tfie 
vote.  A  member  who  is  removed  may 


submit  a  written  appeal  of  the  removal 
to  the  Board  within  30  days  after  the 
date  be  or  she  is  notified  in  writing  of 
the  removal.  The  Board  may  affirm, 
reverse,  or  modify  the  determination  of 
the  District  Nominating  Committee.  A 
vote  of  a  majority  of  the  Directors  then 
in  office  shall  be  required  to  reverse  or 
modify  the  action  of  the  District 
Nominatiitg  Committee. 

Term  tfQffke  ef  District  Nemimetiitg 
CommiOee  Memiten 

Sec.  8.10    Each  re^aiiy  elected 
member  of  a  District  Nominating 
Committee  shall  hold  office  for  a  term 
of  one  year,  and  until  a  successor  is 
elected  and  qualified,  or  until  death, 
resignation,  or  removal.  A  member  of  a 
District  Nominating  Conunittee  may  not 
serve  more  t/ia/i  two  consecutive  terms. 

Fakmg  of  Vmemmciesfer  District  Nemiimdmg 
Commdtcet 

Sec.  8.11    In  the  event  of  a  vacancy 
on  a  District  Nominating  Committee 
caused  by  the  departure  of  a  Committee 
member  prior  to  the  expiration  of  the 
member's  term  of  office,  the  District 
Nominating  Conunittee  shall  appoint  by 
majority  vote  a  representative  of  an 
NASD  member  eligible  to  vote  in  the 
district  to  fill  the  vacancy.  The 
appointment  shall  be  effective  until  the 
next  regularly  scheduled  election  occurs 
pursuant  to  this  Article. 

Meetings  of  District  NominatiMg  Committcct 

Sec.  8.12    Meetings  of  a  District 
Nominating  Committee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  District  Nominating 
Committee  in  its  discretion  may 
determine.  A  quortim  of  a  District 
Nominating  Coirunittee  shall  consist  of 
a  majority  of  its  members,  and  any 
action  taken  by  a  majority  of  the  entire 
Committee  at  any  meeting,  except  as 
otherwise  provided  in  these  By-Laws, 
shall  constitute  the  action  of  the 
Committee.  Action  by  a  District 
Nominating  Committee  may  be  taken  by 
mail,  telephonic,  or  telegraphic  vote,  in 
which  case  any  action  taken  by  a 
majority  of  the  Committee  shall 
constitute  the  action  of  the  Committee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writirtg  at  a  regular 
meeting  of  the  District  Nominating 
Committee. 


Eiectiomt/ District  Nc 
Officers 

Sec.  8.13    Following  the  aimual 
election  of  members  of  the  District 
Noadnating  Comnuttees  pursuant  to 
this  Article,  each  District  Nominating 
Committee  shall  elect  ftvm  its  members 


a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws,  and  shall  prescribe  their 
powers  and  duties. 

Expemset  of  District  Nomnedng  Committees 

Sec.  8.14    Funds  to  meet  the  regular 
expenses  of  each  District  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  all  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  Chair 

Sec.  8.15    On  or  before  May  1  of  each 
year,  the  Secretary  of  NASD  Regulation 
shall  send  a  vnitten  notice  to  the  Chair 
of  each  District  Nominating  Committee 
and  each  District  Committee  identifying 
the  members  of  the  District  Nominating 
Committee  and  the  District  Committee 
whose  terms  of  office  shall  expire  in  the 
next  calendar  year.  The  notice  shall 
describe  election  procedures  for  filling 
the  offices. 

SoOcitetiem  ofCam^detes 

Sec.  8.16    NASD  Regulation  staff 
shall  provide  the  District  Nominating 
Committee  with  a  description  of  the 
NASD  membership  in  the  region.  The 
District  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  for  the  vacancies  on  the 
District  Committee  and  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  Chair  shall  send 
a  written  notice  of  the  upcoming 
election  to  the  Executive  Representative 
and  each  branch  office  of  the  NASD 
members  in  the  district  and  request  that 
such  NASD  members  submit  names  of 
candidates  to  the  District  Nominating 
Committee  or  the  District  Director  for 
consideration. 

Secretary's  Notice  to  NASD  Members 

Sec.  8.17    The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  district 
describing  the  election  procedures. 

District  Nomimatimg  Coaimittee  Slate 

Sec.  8.18    (a)  The  District 
Nominating  Committee  shall  review  the 
background  of  proposed  candidates  and 
the  description  of  the  NASD 
membership  provided  by  NASD 
Reffilation  staff  and  shall  notrunate  a 
slate  of  candidates  for  the  election.  The 
slate  sTioi/  include  one  or  more 
candidates  for  each  vacancy.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Committee  and 
the  office  of  member  of  the  IXstrict 
Nominating  Committee,  the  IXstrict 
Nominating  Committee  shall  endeavor 
to  secure  appropriate  and  fair 
representation  on  the  IXstrict 


Committee  and  on  the  District 
Nominating  Committee  of  the  various 
sections  of  the  district  and  all  classes 
and  types  of  NASD  members  engaged  in 
the  investment  banking  or  securities 
business  within  the  district.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Nominating 
Committee,  a  District  Nominating 
Committee  shall  assure  that  the 
composition  of  the  District  Nominating 
Committee  meets  the  standards  in 
Section  8.9(a). 

(b)  A  IXstrict  Nominating  Committee 
shall  itot  nominate  an  incumbent 
member  of  the  District  Committee  to 
succeed  himself  or  herself  unless  the 
District  Nominc^ing  Committee  first 
takes  appropriate  action  by  a  written 
ballot  of  the  entire  NASD  men^rship 
within  the  district  to  ascertain  that  such 
nomination  is  acceptable  to  a  majority 
of  the  NASD  members  in  the  district, 
unless  the  inciunbent  member  of  the 
District  Conunittee  is  serving  pursuant 
to  the  provisions  of  Section  8.4.  A 
District  Nominating  Committee  may  not 
nominate  more  than  two  incumbent 
members  of  the  District  Nominating 
Committee  to  succeed  themselves. 

Cer^icatUm  ofNoednatiam 

Sec.  8.19    The  District  Nominating 
Committee  shall  certify  to  the  District 
Committee  eachvandidate  nominated 
by  the  District  Nominating  Committee. 
Within  five  calendar  days  after  the 
certification,  the  District  Committee 
shall  send  to  the  Executive 
Representatives  of  NASD  members  in 
the  district  a  copy  of  the  certification. 

Derignatiom  efAdSdoaal  CmUdates 

Sec.  8.20    If  an  officer,  director,  or 
employee  of  an  NASD  member  is  not 
nominated  by  the  District  Nominating 
Comnuttee  and  wants  to  be  considered 
for  a  vacancy  on  the  District  Comnuttee 
or  the  District  Nominating  Conunittee, 
he  or  she  shall  send  a  written  notice  to 
the  IXstrict  Director  within  14  calendar 
days  after  the  mailing  date  of  the 
certificatidh  to  the  Executive 
Representatives  pursuant  to  Section 
8.19.  The  District  Director  shall  make  a 
vnitten  record  of  the  time  and  date  of 
the  receipt  of  the  officer's,  director's,  or 
employee's  notice.  The  officer,  director, 
or  employee  shall  be  de^gnated  as  an 
"additional  candidate. " 


(ffSofpert 

Sec.  8.21    If  the  IXstrict  Nominating 
Committee  nominates  more  than  one 
candidate  for  a  vacancy,  or  if  an 
additional  candidate  is  designated 
pursuant  to  Section  8.20,  NASD 
Regulation,  the  Board,  the  District 
Nominatirtg  Committee,  any  other 


committee,  and  NASD  Regulation  staff 
shall  not  take  any  position  publicly  or 
with  an  NASD  member  or  person 
associated  with  or  employed  by  an 
NASD  member  with  respect  to  any 
candidate.  A  Director  or  a  member  of    • 
the  Regional  Nominating  Committee  or 
any  other  committee  may  communicate 
his  or  her  views  with  respect  to  any 
candidate  if  the  Director  or  committee 
member  acts  solely  in  his  or  her 
individual  capacity  and  disclaims  any 
intention  to  communicate  in  any  official 
capacity  on  behalf  of  NASD  Regulation, 
the  NASD  Regulation  Board,  the 
Regional  Nominating  Comnuttee.  or  any 
other  comnuttee.  Except  as  provided 
herein,  any  candidate  and  fas  or  her 
representatives  may  communicate 
support  for  the  candidate  to  an  NASD 
member  or  person  associated  with  or 
employed  by  an  NASD  member. 

List  of  NASD  Members  ESgOU  to  Vole 

Sec.  8.22    (a)  The  Secretary  of  NASD 
Regulation  shall  prepare  a  list  of  all 
NASD  members  eligible  to  vote  in  the 
district  and  their  Executive 
Representatives  to  the  additional 
candidate  immediately  following  receipt 
of  the  additional  candidate's  notice  by 
the  District  Director. 

(b)  An  NASD  member  that  has  its 
principal  office,  one  or  more  registered 
branch  offices,  or  its  principal  office 
and  one  or  more  registered  branch 
offices  in  the  district  shall  be  eligible  to 
cast  one  vote  througfi  the  NASD 
member's  Executive  Representative  for 
each  vaccmcy  to  be  filled  in  the  election. 

ReqaireaiemtforPetihom  Smpporttag 
AMtiematCaadidaU 

Sec.  8.23    An  additional  candidate 
shall  be  nominated  if  a  petition  signed 
by  at  least  ten  percent  of  the  NASD 
members  eligible  to  vote  in  the  district 
is  filed  with  the  District  Nominating 
Committee  mthin  30  calendar  days 
after  the  date  of  mailing  of  the  list  to  the 
additional  candidate  pursuant  to 
Section  8.22.  Only  an  Executive 
Representative  may  sign  a  petition  on 
b^alfofan  NASD  member. 

Uacemttstod  EUctiom 

Sec.  8.24    If  the  IXstrict  Ntaninatirtg 
Committee  nominates  one  candidate  for 
eadi  vacancy  and  no  additional 
candidate  is  nominated  pursuant  to 
Section  8.23,  the  candidates  nmninated 
by  the  IXstrict  Noadnating  Committee 
shall  be  considered  duly  elected  and  the 
IXstrict  Comnuttee  shall  catify  the 
election  to  the  Board. 

NeHee  efCsmttmi  Electiam 

Sec.8J5    If  the  District  Naaninating 
Comndttee  nominates  more  than  one 
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candidate  for  a  vacancy,  or  if  an 
additional  candidate  is  nominated 
pursuant  to  Section  8.23,  the  election 
shall  be  considered  a  contested  election. 
The  District  Committee  shall  send  a 
notice  to  the  Executive  Representatives 
of  the  NASD  members  eligible  to  vote  in 
the  district  armouncing  the  names  of  the 
candidates  and  describing  contested 
election  procedures. 

Admimstrative  Support 

Sec.  8.26    The  District  Office  shall 
provide  administrative  support  to  all 
candidates  by  sending  mailings  to 
NASD  members  eligible  to  vote  in  the 
district  up  to  two  mailings  of  materials 
prepared  by  the  candidates.  NASD 
Regulation  shall  pay  the  postage  for  the 
mailings.  Each  candidate  may  prepare 
material  for  the  maiUng  on  his  or  her 
personal  stationery,  ami  the  material 
shall  state  that  it  represents  the  opinion 
of  the  candidate.  Candidates  nominated 
by  the  District  Nominating  Committee 
may  identify  themselves  as  such  in  their 
materials.  Any  candidate  may  send 
additional  mailings  at  the  candidate's 
own  expense.  Except  as  provided  in  this 
Article.  NASD  Relation,  the  Board, 
the  Regional  Nominating  Committee, 
any  other  committee,  and  NASD 
R^ulation  staff  shall  not  provide  any 
other  administrative  support  to  a 
candidate  in  the  Section. 


Sec.  8.27    With  the  assistance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  District 
Nominating  Committee  shall  prepare  a 
ballot  with  the  names  of  the  District 
Nominating  Committee's  candidates 
and  any  additional  candidate 
nominated  pursuant  to  Section  8.23. 
The  ballot  shall  list  the  candidates  in 
alphabetical  (oder  and  shall  identify  the 
candidates  nominated  by  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  shall  send  a 
ballot  to  the  Executive  Representative  of 
each  NASD  member  eligible  to  vote  in 
the  district.  Instructions  on  the  ballot 
shall  direct  the  Executive  Representative 
to  return  the  ballot  to  the  Independent 
Agent  and  state  that  the  ballot  envelope 
must  be  postmarked  on  or  before  the 
return  date  specified  on  the  ballot  The 
return  date  specified  on  the  ballot  shall 
be  at  least  30  but  not  more  than  45  days 
after  the  date  of  mailing  of  the  ballot. 

Vole  Qmeljfieeliom  List 

Sec.  8.28    Eligibility  to  vote  in  a 
district  election  shall  be  based  on  the 
NASD's  membership  records  as  of  a 
date  selected  by  the  Secretary  of  NASD 
Regulation  that  is  not  more  than  30  days 
before  the  date  of  mailing  of  the  ballot. 


The  Secretary  of  NASD  Regulation  shall 
prepare  a  list  of  NASD  members  eligible 
to  vote  in  the  district  and  their 
Executive  Representatives,  which  shall 
be  used  for  vote  qualification  purposes, 
and  shall  provide  the  list  to  the 
candidates. 

BaUott  RemmedAi  VmdeUvered 

Sec.  8.29    The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member's  address  of  record.  If 
incorrectly  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
address  of  record. 

General  Proctdum  for  Qiudtfiemtiom  mud 
AceoumtiHg  o/Bidlott 

Sec.  8.30    After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
specified  on  the  ballot  pursuant  to 
Section  8.27.  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and 
accounting  of  ballots.  Representation  for 
each  candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  the  district  office  all 
ballots  timely  received.  Under  the 
direction  of  the  Secretary  of  NASD 
Regulation  or  the  Secretary's  designee, 
the  Independent  Agent  shall  open  and 
count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent's  determination  of 
whether  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  district 
and  their  Executive  Representatives  as 
prepared  by  the  Secretary  of  NASD 
Regulation  pursuant  to  Section  8.28. 
The  Secretary  of  NASD  Regulation  or 
the  Secretary's  designee  shall  make  the 
final  determination  of  the  qualification 
of  a  ballot.  Upon  the  qualification  of  a 
ballot,  the  Independent  Agent  shall 
record  the  vote  indicated  on  the  ballot. 
The  candidates  and  their 
representatives  shall  not  be  allowed  to 
see  the  vote  of  an  NASD  member. 

BeOds  Set  Aside 

Sec.  8.31    The  Independent  Agpnt 
shall  set  aside  a  ballot  if:  (a)  the  ballot 
is  received  from  an  NASD  mend)w 
eligible  to  vote  in  the  district  and  the 
ballot  is  signed  by  a  person  Mrfto  is  not 


the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 
under  Section  8.28,  and  the  Secretary  of 
the  NASD  has  not  received  proper 
notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
By-Laws;  or  (b)  if  two  or  more  properly 
executed  ballots  are  received  from  an 
NASD  member  eligible  to  vote  in  the 
district.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the  election, 
the  Secretary  of  NASD  Regulation  and 
the  Independent  Agpnt  shall  make 
reasonable  efforts  to  resolve  each  ballot 
set  aside.  With  respect  to  a  ballot  not 
signed  by  an  Executive  Representative 
of  record,  the  Secretary  of  NASD 
Regulation  shall  contact  the  NASD 
member  to  request  that  the  NASD 
member  send  vnitten  notice  of  any 
change  in  Executive  Representative  by 
facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  <^}tain  the  NASD  member's 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and.  upon  request, 
to  the  candidates. 

ImrelidBaOoa 

Sec.  8.32  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  following  conditions  exist: 

(a)  the  ballot  is  not  signed  by  the 
Executive  Representative  (unless 
Section  8.31  applies): 

(b)  a  vote  is  not  indicated  on  the 
ballot;  or 

(c)  the  ballot  indicates  votes  for  more 
candidates  than  there  are  vacancies  for 
an  office. 

Certifieetiom  of  Election 

Sec.  8.33    Under  the  direction  of  the 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate  in  a  district.  The 
candidates  for  the  office  of  member  of 
the  District  Committee  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equals  the 
number  of  vacancies  on  the  District 
Committee.  The  candidates  for  the 
office  of  member  of  the  District 
Nominating  Committee  receiving  the 
largest  number  <rf  votes  cast  in  tiie 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 


candidates  declared  elected  equals  the 
number  of  vacancies  on  the  District 
Nominating  Committee.  In  the  event  of 
a  tie.  there  shall  be  a  run-off  election. 
Each  District  Committee  shall  send  a 
written  certification  of  the  election 
results  to  the  Board.  The  certification 
shall  state  the  number  of  votes  received 
by  each  candidate  and  the  number  of 
ballots  set  aside. 

Extennont  of  Time  and  AdJMonal 
Procedures 

Sec.  8.34    The  Secretary  of  NASD 
Regulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  Executive  Committee  or 
the  Board,  may  adopt  additional 
procedures  for  elections  under  this 
Article. 

Article  IX 

Indemntficetion 

Indemnification  of  Directors,  Officers, 
Employees,  and  Agents 

Sec.  9. 1    (a)  NASD  Regulation  shall 
indemnify,  and  hold  harmless,  to  the 
fullest  extent  permitted  by  Delaware  law 
as  it  presentiy  exists  or  may  thereafter 
be  amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
person)  who.  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Director,  officer, 
or  employee  of  NASD  Regulation,  or  is 
or  was  a  Director,  officer,  or  employee 
of  NASD  Regulation  who  is  or  was 
serving  at  the  request  of  NASD 
Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 
party,  or  is  threatened  to  be  made  a 
party  to: 

(i)  any  threatened,  pending  or 
completed  action,  suit,  or  proceedirtg. 
whether  civil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  NASD  Regulation) 
against  expenses  (including  attorneys' 
fees  and  disbursements),  judgments, 
fines,  and  amounts  paid  in  ^ttlement 
actually  and  reasonably  incurred  by 
such  person  in  connection  with  any 
such  action,  suit,  or  proceeding;  or 

(ii)  any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
rig^t  of  NASD  Regulation  to  procure  a 
judgment  in  its  favor  offiinst  expenses 
(including  attorneys'  fees  and 
disbursements)  actually  and  reasonably 
incurred  by. such  person  in  cormection 
with  the  defense  or  settlement  of  such 
action  or  suit 


(b)  NASD  Regulation  shall  advance 
expenses  (including  attorneys'  fees  and 
disbursements)  to  persons  described  in 
subsection  (a);  provided,  however,  that 
the  paymentof  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitied  to  be  indenuiified  under  this 
Section  or  otherwise. 

(c)  NASD  Regulation  may.  in  its 
discretion,  indemnify  and  hold 
harmless,  to  the  fullest  extent  permitted 
by  Delaware  law  as  it  presentiy  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
administrators  of  such  persons)  who.  by 
reason  of  the  fact  that  he  or  she  is  or 
was  an  agent  of  NASD  Regulation  or  is 
or  was  an  agent  of  NASD  Regulation 
who  is  or  was  serving  at  the  request  of 
NASD  Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  trust, 
enterprise,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  threatened  to  be  made  a 
party  to  any  action  or  proceeding  ' 
described  in  subsection  (a). 

(d)  NASD  Regulation  may,  in  its 
discretion,  pay  the  expenses  (including 
attorneys' fees  and  disbursements) 
reasonably  and  actually  incurred  by  an 
agent  in  defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitied  to  be  indemnified  under  this 
Section  or  otherwise. 

(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  AM5D 
Regulation  to  an  agent  or  non-officer 
employee  if  a  determination  is 
reasonably  and  promptly  made  by  the 
Board  by  a  majority  vote  of  those 
Directors  who  have  not  been  named 
parties  to  the  action,  even  though  less 
than  a  quorum,  or,  if  there  are  no  such 
Directors  or  if  such  Directors  so  direct, 
by  independent  legal  counsel,  that, 
based  upon  the  facts  known  to  the 
Board  or  such  counsel  at  the  time  such 
determination  is  made:  (1)  the  person 
seeking  advancement  of  expenses  (i) 
acted  in  bad  faith,  or  (ii)  did  not  act  in 

a  marmer  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  NASD  fixation;  (2) 


mth  respect  to  any  criminal  proceeding, 
such  person  believed  or  had  reasonable 
cause  to  believe  that  his  or  her  conduct 
was  unlawful;  or  (3)  such  person 
deliberately  breached  his  or  her  duty  to 
NASD  Relation. 

(f)  The  indemnification  provided  by 
this  Section  in  a  specific  case  shall  not 
be  deemed  exclusive  of  any  other  rights 
to  which  a  person  seeking 
indemnification  may  be  entitied,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  another  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Director,  officer,  employee,  or 
agent  and  shall  inure  to  the  benefit  of 
such  person's  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing  but 
subject  to  subsection  (j),  NASD 
Regulation  shall  be  required  to 
indemnify  any  person  identified  in 
subsection  (a)  in  cormection  with  a 
proceeding  (or  pari  thereof)  initiated  by 
such  person  only  if  the  initiation  of  such 
proceeding  (or  part  thereof)  by  such 
person  was  authorized  by  the  Board. 

(h)  NASD  Regulation's  obligation,  if 
any,  to  indemnify  or  advance  expenses 
to  any  person  who  is  or  was  serving  at 
its  request  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
shall  be  reduced  by  any  amount  such 
person  may  collect  as  indemnification 
or  advancement  ftom  such  other 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
foregoing  provisions  of  this  Section  shall 
not  adversely  affect  any  right  or 
protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 
prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
after  a  written  claim  therefor  by  an 
inderrmified  person  has  been  received 
by  NASD  Regulation,  the  indemnified 
person  may  file  suit  to  recover  the 
unpaid  amount  of  such  claim  and,  if 
successful  in  whole  or  in  part,  shall  be 
entitied  to  be  paid  the  expense  of 
prosecuting  such  claim.  In  any  such 
action,  NASD  Regulation  shall  have  the 
burden  of  proving  that  the  indemnified 
person  is  not  entitied  to  the  requested 
indenmification  or  advancement  of 
expenses  under  Delaware  law. 

Sec.  9.2    NASD  Regulation  shall  have 
power  to  purchase  and  maintain 
insurance  on  behalf  of  any  person  who 
is  or  was  a  Director,  officer,  employee. 
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or  agent  of  NASD  Regulation,  or  is  or 
was  serving  at  the  request  of  NASD 
Regulation  as  a  director,  officer, 
employee,  or  agent  ofanciher 
corporation,  partnership,  joint  venture, 
trust,  entaprise,  or  non-profit  entity 
against  any  liability  asserteid  against 
such  p&son  and  incurred  by  such 
person  in  any  such  capacity,  or  arisiitg 
out  of  such  person's  status  as  such, 
whedter  or  not  NASD  Regulation  would 
have  the  power  to  indemnify  such 
person  against  such  liability  hereunder. 

ArtiekX 

Capital  Stock 

S*k  StoekhoUer 

Sec.  1 0. 1    The  NASD  shall  be  the 
sole  stockholder  of  the  capital  stock  of 
NASD  Regulation. 

Certificates 

Sec.  (6. 1  ]  1 0.2    [Each]  The  stockholder 
[in  the  Corporation]  shall  be  entitled  to 
a  certificate  or  certificates  in  such  form 
as  shall  be  approved  by  the  Board, 
certifying  the  number  of  shares  of 
capital  stock  in  (the  Corporation]  NASD 
Regulation  owned  by  [such]  the 
stockholder. 

Signaturet 

Sec.  [6.2)10.3    (a)  Certificates  for 
shares  of  capital  stock  of  [the 
Corporation]  NASD  Regulation  shall  be 
signed  in  the  name  of  [the  Corporation] 
NASD  Regulation  by  two  oCBcers  with 
one  being  the  Chair  of  the  Board,  the 
President,  or  a  Vice  President,  and  the 
other  being  the  Secretary,  the  Treasurer, 
or  such  other  officer  that  may  be 
authorized  by  the  Board  [of  Directors]. 
Such  certificates  may  be  sealed  with  the 
corporate  [Seal]  seal  of  (the  Corporation] 
NASD  Regulation  or  a  Eacsimile  thereof. 

(b)  If  any  such  certificates  are 
countersigned  by  a  transfer  agent  other 
than  (the  Corporation]  NASD  Regulation 
or  its  employee,  or  by  a  registrar  other 
than  [the  Corporation]  NASD  Regulation 
or  its  employee,  any  other  signature  on 
the  certificate  may  be  a  facsimile.  In 
[case]  the  event  that  any  officer,  transfer 
agent,  or  registrar  who  has  signed  or 
whose  facsimile  signature  has  been 
placed  upon  a  certificate  shall  [have 
ceased]  cease  to  be  such  officer,  transfer 
agent,  or  registrar  before  such  certificate 
is  issued,  such  certificate  may  be  issued 
by  [the  Corporation]  NASD  Regulation 
with  the  same  effect  as  if  such  person 
were  such  officer,  transfer  agent,  or 
registrar  at  the  date  of  issue. 

StoekUtlttr 

Sec.  [6.3]  10.  J    (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
[the  Corporation]  NASD  Regulation 


shall  be  kept  by  the  Secretary  or  any 
other  officer,  employee,  or  agent 
designated  by  the  Board  [of  Directors). 
Such  record  shall  show  the  name  and 
address  of  the  person,  firm,  or 
corporation  in  which  certificates  for 
capital  stock  are  registered,  the  number 
of  shares  represented  by  each  such 
certificate,  the  date  of  each  such 
certificate,  and  in  the  case  of  certificates 
that  have  been  canceled,  the  date  of 
cancellation  thereof. 

(b)  (The  Corporation]  NASD 
Regulation  shall  be  entiUed  to  treat  the 
holder  of  record  of  shares  of  capital 
stock  as  shown  cm  the  stock  ledger  as 
the  owner  thereof  and  as  the  person 
entiUed  to  vote  such  shares  and  to 
receive  notice  of  meetings,  and  for  all 
other  purposes.  Except  as  otherwise 
required  by  applicable  law.  [the 
CorpcHation]  NASD  Regulation  shall  not 
be  bound  to  recognize  any  equitable  or 
other  claim  to  or  interest  in  any  share 
of  capital  stock  on  the  part  of  any  other 
person,  whether  or  not  [the  Corporation] 
NASD  Regulation  shall  have  express  or 
other  notice  thereof. 

Tmtftrs  tfSloek 

Sec.  IQ.4]10.4    (a)  The  Board  [of 
Directors]  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  wi^  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  concerning  Uie  issuance,  transfu', 
and  registration  of  certificates  for  [share] 
s/iores  o/ capital  stock  of  (the 
Corporation]  NASD  Regulation.  The 
Board  (of  Directors]  may  appoint,  or 
authorize  any  principal  officer  to 
appoint,  one  or  more  transfer  agents  or 
one  or  more  transfer  clerks  and  one  or 
more  registrars  and  may  require  all 
certificates  for  capital  stock  to  bear  the 
simatiire  or  signatures  of  aay  of  them. 

(b)  Transfiars  of  capital  stock  shall  be 
made  on  the  books  of  [the  Corporation] 
NASD  Regulation  only  upon  delivery  to 
[the  Corporation]  NASD  Regulation  or 
its  transfar  agent  of:  (i)  a  written 
direction  of  Uie  registered  holder  named 
in  the  certificate  or  such  holder's 
attorney  lawfully  constituted  in 
writing],];  (ii)  the  certificate  for  the 
shares  of  capital  stock  being 
transferTed(,];  and  (iii)  a  written 
assignment  of  the  shares  of  capital  stock 
evidenced  thereby. 

Cancellation 

Sec.  [6.5]10.5    Each  certificate  fior 
capital  stod^  surrendered  to  [the 
Corporation]  NASD  Regulation  for 
exchange  or  transfer  shall  be  cancelled 
and  no  new  certificate  or  certificates 
shall  be  issued  in  exchange  for  any 
existing  certificate  other  than  pursuant 
to  [Sec.  6.6)  Section  10.6  until  such 


existing  certificate  shall  have  been 
canceleid. 

Lost,  Stolen,  Deatroyed,  and  Mntilated 
Certificatea 

Sec.  [6.6)10.6    In  the  event  that  any 
certificate  for  shares  of  capital  stock  of 
[the  Corporation]  NASD  Regulation 
shall  be  mutilated,  [the  Corporation) 
NASD  Regulation  shall  issue  a  new 
certificate  in  place  of  such  mutilated 
certificate.  In  [case]  the  event  that  any 
such  certificate  shall  be  lost,  stolen,  or 
destroyed  [the  Corporation)  NASD 
Regulation  may.  in  the  discretion  of  the 
Board  [of  Directors)  or  a  committee 
(designated]  appointed  thereby  with 
power  so  to  act,  issue  a  new  certificate 
for  capital  stock  in  the  place  of  any  such 
lost,  stolen,  or  destroyed  certificate.  The 
applicant  for  any  substituted  certificate 
or  certificates  shall  siinender  any 
mutilated  certificate  or,  in  the  case  of 
any  lost,  stolen,  or  destroyed  certificate, 
furnish  satisfactory  proof  of  such  loss, 
theft,  or  destruction  of  such  certificate 
and  of  the  ownership  thereof.  The  Board 
[of  Directors)  or  such  committee  may.  in 
its  discretion,  require  the  owner  of  a  lost 
or  destroyed  certificate,  or  [his]  such 
owner's  representatives,  to  furnish  to 
(the  Corporation)  NASD  Regulation  a 
bond  with  an  acceptable  surety  or 
sureties  and  in  such  sum  as  (will)  shall 
be  sufficient  to  indemnify  [the 
Corporation)  NASD  Regulation  against 
any  claim  that  may  be  made  against  it 
on  account  of  the  lost,  stolen,  or 
destroyed  certificate  or  the  issuance  of 
such  new  certificate.  A  new  certificate 
may  be  issued  without  requiring  a  bond 
when,  in  the  judgment  of  the  Board  [of 
Directors],  it  is  proper  to  do  so. 

Fixing  of  Record  Date 

Sec.  [6.7]  10.7    The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  [(a)  In  order  that  the 
Corporation  may  determine  the 
stockholders  entiUed  to  notice  of  or  to 
vote  at  any  meeting  of  stockholders  or 
any  adjournment  thereof,  or  to  express 
consent  or  dissent  to  corporate  action  in 
writing  without  a  meeting,  or  to  exercise 
any  ri^ts  with  respect  to  any  change, 
conversion  or  exchange  of  stock,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Board  of  Directors  may  fix.  in 
advance,  a  record  date,  pursuant  to  and 
in  accordance  with  Section  213  of  the 
General  Corporation  Law  of  the  State  of 
Delaware.  Only  such  stockholders  as 
shall  be  stockholders  of  record  on  the 
date  so  fixed  shall  be  entiUed  to  notice 
of  and  to  vote  at  such  meeting  or  any 
adjournment  thereof,  or  to  give  such 
consent  or  dissent,  or  to  exercise  such 
rights  with  respect  to  any  such  change, 
conversion  or  exchange  of  stock,  or  to 


participate  in  any  such  action, 
notwithstanding  the  transfer  of  any 
stock  on  the  books  of  the  Corporation 
after  any  record  date  so  fixed.) 

[(b)  If  no  record  date  is  fixed  by  the 
Board  of  Directors: 

(i)  the  record  date  for  determining 
stodcholders  entiUed  to  notice  of  or  to 
vote  at  a  meeting  of  stockholders  shall 
be  at  the  close  of  business  on  the  day 
next  preceding  the  date  on  which  notice 
is  given,  or  if  notice  is  waived,  at  the 
close  of  business  cm  the  day  next 
preceding  the  day  on  which  the  meeting 
is  held; 

(ii)  the  record  date  for  determining 
stockholders  entiUed  to  express  consent 
to  corporate  action  in  writing  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directors  is  necessary,  shall  be 
at  the  close  of  business  on  the  day  on 
which  the  first  written  consent  is 
expressed:  and 

(iii)  the  record  date  for  determining 
stockholders  for  any  other  purpose  shall 
be  at  the  close  of  business  on  the  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.) 

[(c)  A  determination  of  stoddiolders 
of  record  entiUed  to  notice  of  or  to  vote 
at  a  meeting  of  stockholders  shall  apply 
to  any  adjoununent  of  the  meeting: 
provided,  however,  that  the  Board  of 
Directors  may  fix  a  new  record  date  for 
the  adjourned  meeting.) 

ArtideXl 

Miscellaneoas  Provisions 

Corporate  Seal 

Sec.  [7.1)11.1    The  seal  of  [die 
Corp<Hation]  NASD  Regulation  shall  be 
droilar  in  form  and  shall  bear,  in 
addition  to  any  other  «nblem  or  device 
approved  by  the  Board  [of  Directors), 
the  name  of  [the  Corporation)  NASD 
Regulation,  the  year  of  its  incorporation, 
and  the  words  "Corporate  Seal"  and 
"Delaware(")."The  seal  may  be  used  by 
causing  it  to  be  affixed  or  impressed,  or 
a  facsimile  thereof  may  be  reproduced 
or  otherwise  used  in  nich  manner  as  the 
Board  [of  Directors)  may  determine. 

nacalYear 

Sec.  [7.2]11.2    The  fiscal  year  of  (the 
Corporation]  NASD  Regulation  shall 
begin  on  the  [1st)  first  day  of  January  in 
eadi  year,  or  such  other  month  as  the 
Board  [of  Directors)  may  determine  by 
resoltition. 

Waiva-ofNotioa 

Sec.  [7.3)11.3  (a)  Whenever  notice  is 
required  to  be  given  by  law,  the 
Restated  Certificate  of  Incorporation,  or 
these  By-Laws,  a  written  waiver  thereof, 
signed  by  the  person  or  persons  entiUed 
to  such  notice.  v^Mther  before  or  after 


the  time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at.  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  [stockholders,  directors] 
stockholder.  Directors,  or  membos  of  a 
cmnmittee  of  [directors]  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  the  express 
purpose  of  objecting,  at  the  beginning  of 
the  meeting,  to  the  transaction  of  any 
business  because  the  meeting  is  not 
lawfully  called  or  convened. 

Execution  ol  Instrnments,  Contracts, 
Etc 

Sec.  [7.4)11.4    foj  All  checks,  drafts, 
bills  of  exchange,  notes,  or  other 
obligations  or  ord«8  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
[the  Corporation]  NASD  Refpdation  by 
such  officer  or  officers  or  person  or 
persons(,]  as  the  Board  (of  Directors),  or 
a  duly  authorized  committee  thereof, 
may  from  time  to  time  designate.  Except 
as  otherwise  provided  by  law,  the  Board 
[of  Directors),  any  committee  given 
specific  authority  in  the  premises  by  the 
Board  [of  Directors),  or  any  committee 
given  authority  to  exercise  generally  the 
powers  of  the  Board  [of  Directors) 
during  intervals  between  meetings  of 
the  Board  [of  Directors),  may  authoriae 
any  officer,  en^tloyee,  or  agent,  in  the 
name  of  and  on  bdialf  of  [die 
Corporation)  NASD  Regulation,  to  enter 
into  or  execute  and  deliver  deeds, 
bonds,  mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 
authority  may  be  general  ot  confined  to 
specific  instances. 

(b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 
authority,  may  be  executed  in  the  name 
of  [the  Corporation]  NASD  Regulation 
by  any  principal  officer  or  subordinate 
officer  of  (the  Corporation)  NASD 
Regulation,  or.  to  the  extent  designated 
for  such  purpose  from  time  to  time  by 
the  Board  [of  Directors],  by  an  employee 
or  agent  of  [the  Corporation]  NASD 
Relation.  Such  designaticm  may 
contain  the  power  to  substitute,  in  the 
discretion  of  the  persfm  named,  one  or 
more  other  persons. 

Forai  of  Keconis 

Sec.  (7.5]  11. 5    AnyreoHds 
maintained  by  [the  Corporation)  NASD 
Regulation  in  the  regular  course  of 
bu^ness,  iiuJuding  its  stock  ledger, 
books  of  account,  and  minute  books. 


may  be  kept  on,  or  be  in  the  fann  of, 
magnetic  tape,  computer  disk,  or  any 
other  information  storage  device, 
provided  that  the  records  so  kept  can  be 
converted  into  deariy  legible  fnm 
within  a  reasonable  time. 

Article  [Villi  Xl/ 

Amendments;  Emergency  Ry44iwB 

ByStockhirideilsl 

Sec  [8.1)12.1    These  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any 
meeting  of  [stockholders)  the 
stockholder,  provided  that,  in  the  case 
of  a  special  meeting,  notice  that  an 
amendment  is  to  be  considered  and 
acted  upon  shaU  be  inserted  in  the 
notice  or  waiver  of  notice  of  said 
meeting. 

By  Directors 

Sec  (8.2)12.2    TothebXtent 
permitted  by  the  Restated  Certificate  of 
Incorporation,  these  By-La%irs  may  be 
altered,  amended,  or  repealed,  or  new 
By-Lawrs  may  be  adopted,  at  any  regular 
or  special  meeting  of  the  Board  [of 
Directors). 

Emergency  By-Laws 

Sec.  [8.3)12.3    The  Board  [of 
Directors)  may  adopt  emogency  By- 
Laws  subject  to  repeal  or  change  by 
action  of  the  (stockholdns)  stockholder 
that  shall,  notwithstanding  any  different 
provision  of  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  be  operative  during  any 
emergency  resulting  from  any  nuclear  or 
atomic  disaster,  an  attadc  on  the  United 
States  or  on  a  locality  in  which  [the 
Corporation]  NASD  Regulation  conducts 
its  business  or  customarify  holds 
meetings  of  the  Board  [of  Directors  or 
stockholders)  or  stockholder,  any 
catastrophe,  or  other  emergency 
omdition,  as  a  result  of  which  a  quorum 
of  the  Board  (of  Directors)  ora 
committee  thereof  caimot  readUy  be 
convened  for  action.  Such  emergency 
By-Laws  may  make  any  provision  that 
may  be  practicable  and  necessary  (for) 
under  the  circumstances  of  the 
emergency. 


By-Uws  of  die  NASDAQ  Stock  Market, 
Inc 

Artklel 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term: 

(a)  "Act"  means  the  Securities 
Exchartge  Act  of  1934.  as  amended; 

(b)  "Board"  means  the  Board  of 
Directors  of  Nasdaq; 
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(c)  "bttAer"  means  any  individual, 
cwporation,  poTtnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bank; 

(d)  "CoBunission"  means  the 
Securities  and  Exchange  Commission; 

(e)  "day"  means  calendar  day; 

(f)  "dealw"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  such 
individual's  or  entity's  own  account, 
t/iroug/i  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  such  person  buys  or  sells 
securities  for  such  person's  own 
accoimt,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business; 

Ig)  "Delaware  law"  means  the  General 
Corporation  Law  of  the  State  of 
Delaware: 

(h)  "Delegation  Plan"  means  the 
"Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries"  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  "Director"  means  a  member  of  the 
Board,  excluding  the  Chief  Executive 
Officer  c/  the  NASD; 

(j)  "Industry  Director"  or  "Industry 
committee  member"  means  a  Director 
(excluding  the  President  of  Nasdaq)  or 
covnmittee  member  who  (1)  is  an  officer, 
director,  or  employee  of  a  broker  or 
dealer  or  has  been  employed  in  any 
such  capacity  at  any  time  within  the 
prior  three  years;  or  (2)  has  a  consulting 
or  employment  relationship  with  or 
provides  professional  services  to  the 
NASD.  NASD  Regulation,  or  Nasdaq  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
Mfithin  the  prior  three  years; 

(k)  "NASD"  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(I)  "NASD  Board"  means  the  NASD 
Board  of  Governors; 

(m)  "NASD  Regulation"  means  NASD 
Regulation,  Inc.; 

(n)  "Nasdaq"  means  The  Nasdaq 
Stock  htaiket.  Inc.; 

(o)  "National  Nominating  Committee" 
means  the  National  Nominating 
Committee  appointed  pursuant  to 
Article  Vn,  Section  9  of  the  NASD  By- 
Laws; 

(p)  "Non-Industry  Director"  or  "Non- 
Industry  committee  member"  meaiu  a 
Director  or  committee  member  who  is 
(1)  a  Public  Director  or  committee 
member;  (2)  an  officer  or  empioyee  of  an 
issuer  of  securities  listed  on  Naadoq  or 


traded  in  the  over-the-counter  market; 
(3)  a  person  affiliated  with  a  broker  or 
a  dealer  that  operates  solely  to  assist  the 
securities-related  activities  of  the 
business  of  a  non-member  afpliate  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate's  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate;  (4)  an  employee 
of  an  entity  that  is  affiliated  with  a 
broker  or  dealer  that  does  not  account 
for  a  material  portion  of  the  revenues  of 
the  consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  would  not  be  an 
Industry  Director  or  committee  member; 

(q)  "Public  Director"  or  "Public 
committee  member"  means  a  Director  or 
committee  member  who  has  no  material 
business  relationship  ¥fith  a  broker  or 
dealer  or  the  NASD.  NASD  Regulation, 
or  Nasdaq;  and 

(r)  "Rules  of  the  Association  "  or 
"Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  beginning 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Article  [I]// 

Offices 


Sec.  ll.l]2.1    The  address  of  the 
registered  office  of  [the  Corporation] 
Nasdaq  in  the  State  of  Delaware  and  the 
name  of  the  registered  agent  at  such 
address  shall  be:  The  Corporation  Trust 
Company.  1209  Orange  [St.,]  Street, 
Wilmington.  [DE]  Delaware  19801.  [The 
Corporation]  Nasdaq  also  may  [also] 
have  offices  at  such  other  places  both 
within  and  without  the  State  of 
Delaware  as  the  Board  [of  Directors] 
may  from  time  to  time  designate  or  the 
business  of  [the  Qxporation]  Nasdaq 
may  require. 

Chaiige  of  Location 

Sec.  [\.2]2.2    In  the  maimer 
permitted  by  law.  the  Board  [of 
Directors]  or  the  roistered  agent  may 
change  the  address  of  (the 
Corporation's]  Nasdaq's  registered  office 
in  the  State  of  Delaware  and  the  Board 
[of  Directors]  may  make.  revc^.  or 
change  the  designation  of  the  registered 
agenL 

Artidedl]/// 

Mestiags  ofStocklioidatfsl 

(Aaonal  MMtiag 

Sec.  2.1    The  anmial  meeting  of 
stockholders  of  the  Qvporation  for  the 


election  of  Directors  and  for  the 
transactirai  of  such  other  business  as 
may  properly  come  before  the  meeting 
shall  be  held  on  such  date,  and  at  such 
time,  and  place,  within  or  without  the 
State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.] 

[Special  Meetiags 

Sec.  2.2    Special  meetings  of 
stockholders  of  the  Corporation,  unless 
otherwise  prescribed  by  law,  may  be 
called  at  any  time  by  the  Chair  of  the 
Board,  by  the  President  or  by  order  of 
a  majority  of  the  Board  of  Directors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  shall  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stockholders  shall  be  held  at  such  place 
within  or  without  the  State  of  Delaware 
as  shall  be  designated  in  the  notice  of 
meeting.] 

[Notice  of  Meetings 

Sec.  2.3    (a)  Whenever  stockholders 
are  required  or  permitted  to  take  any 
action  at  a  meeting,  they  shall  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  or 
purposes  thereof.  Unless  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  days 
before  such  meeting  date  to  each 
stockholder  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  each 
stockholder  at  the  address  that  appears 
on  the  records  of  the  Corooraticn.] 

[(b)  When  a  meeting  of  stockholders  is 
adjourned  to  another  time  or  place, 
notice  need  not  be  given  of  the 
adjourned  meeting  if  the  time  and  place 
thereof  are  annoimced  at  the  meeting  at 
which  the  adjournment  is  taken.  At  the 
adjourned  meeting,  the  Corporation  may 
transact  any  business  which  might  have 
been  transacted  at  the  original  meeting. 
If.  however,  the  adjournment  is  for  more 
than  thirty  days  from  the  date  of  the 
origina)  meeting,  or  if.  after  the 
adjournment,  a  new  record  date  is  set 
for  the  adjourned  meeting,  notice  of  the 
adjourned  meeting  shall  be  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
presmbed  above  in  subsection  (a).] 

[Qaomm 

Sec.  2.4    Except  as  othmwise 
provided  by  law,  the  Certificate  of 
Inoocporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  pesence  in 
person  or  by  proxy  of  the  holders  of 


record  of  a  majority  of  the  outstanding 
shares  of  capital  stock  entitled  to  vote  or 
act  at  such  a  meeting  shaU  constitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  absence  of  a  quorum, 
the  stockholders  so  present  may  by 
majority  rule,  adjourn  any  meeting  imtil 
a  qucmun  shall  be  present.  When  a 
quorum  is  once  present  to  organize  a 
meeting,  the  quorum  cannot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  of  the  proxy  of  any 
stockholder.] 

(Voting 

Sec.  2.5    (a)  At  any  meeting  of 
stoddiolders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  for 
each  such  share  of  stock  having  voting 
power,  upon  the  matter  in  question. 
Each  stot^older  entitled  to  vote  at  a 
meeting  of  stockholders  or  to  express 
consent  or  dissoit  to  corporate  action  in 
writing  without  a  meeting  may 
authorize  another  person  or  persons  to 
act  iar  him  by  proxy,  provided  that  no 
proxy  shall  be  voted  or  acted  upon  after 
three  years  from  its  date,  imless  the 
proxy  provides  for  a  longer  period.  A 
duly  executed  proxy  sh^  be  irrevocable 
if  it  states  that  it  is  irrevocable  and  if. 
and  only  so  long  as.  it  is  coupled  with 
an  interest,  whether  in  the  stock  itself  or 
in  the  Corporation,  sufficioit  in  law  to 
support  an  irrevocable  power.  A 
stodcholder  may  revoke  any  proxy 
which  is  not  irrevoc^le  by  attending 
the  meeting  and  voting  in  person  or  by 
filing  an  instrument  in  writing  revoking 
the  proxy  or  by  deUvering  a  proxy  in 
accordance  with  applicable  law  bearing 
a  later  date  to  the  Secretary  of  the 
Corporation.] 

[(d)  Directors  of  the  Corporation  shall 
be  elected  by  a  pluraUty  of  the  votes  cast 
at  a  meeting  of  stockholders  pursuant  to 
Sec.  2.5  of  these  By-Laws.  C(Hpc««te 
action  other  than  the  election  of 
directors  shall  be  authorized  by  a 
majority  of  the  votes  cast  at  a  meeting 
of  stocUiolders.  except  as  otherwise 
required  by  law.  the  Certificate  of 
Incorporation  or  these  By-Laws.] 

[(c)  Upon  the  demand  of  any 
stockholder  entitled  to  vote,  the  election 
of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stockholders  shall 
be  by  written  ballot;  othwwise,  the 
m^od  of  voting  and  the  manner  in 
which  votes  are  coimted  at  such  a 
meeting  shall  be  discretionary  with  the 
presiding  officer  of  the  meeting.] 

[Presidiiig  Officer  and  Secretary 

Sec.  2.6    At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her. 
absence,  the  appointee  of  the  meeting, 
shall  preside,  llie  Secretary,  or  in  his/ 


her  absence,  the  appointee  of  the 
presiding  officer  at  the  meeting,  shall 
act  as  Secretary  of  the  meeting.] 

Action  by  Consant  of  Stockfaolderfs] 

Sec.  [2.7]3.1  ^  Any  action  required[.] 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  stockholder 
[stockholders]  of  [the  Corporation] 
Nasdaq  may  be  taken  without  a. 
meeting,  without  prior  notice  and 
without  a  vote,  if  a  consent  in  writing, 
setting  forth  the  action  so  taken,  is 
signed  by  the  [holders]  ho/derof  the 
outstanding  stock  Piaving  not  less  than 
the  miniiniim  number  of  votes  that 
would  be  necessary  to  authorize  or  take 
such  action  at  a  meeting  at  which  all 
shares  entiUed  to  vote  thereon  were 
present  and  voted.  PrtHnpt  notice  of  the 
taking  of  corporate  action  without  a 
meeting  and  by  less  than  unanimous 
written  consent  shall  be  given  to  those 
stodcholders  who  have  not  consented  in 
writing  and  who  would  be  entiUed  to 
vote  thereon  at  a  meeting]. 

Article  [m]  A' 

Board  (^Directors 

General  Powers 

Sec.  [3.1)4.1    The  property,  business, 
and  a^irs  of  [the  Corporation]  Nasdaq 
sbail  be  managed  by  or  under  the 
direction  of  the  Boud  [of  Directors).  The 
Board  (of  Directors]  may  exercise  all 
such  powers  of  [the  Corporation] 
Nasdaq  and  have  the  authority  to 
perform  all  such  lawful  acts  as  are 
permitted  by  law,  the  Restated 
Certificate  of  Incorporation  [or],  these 
By-Laws,  or  the  Delegation  Plan  for  the 
organization,  development,  and 
operation  of  electronic  data  processing 
and  communications  fiacihties, 
including  computer  hardware  and 
software,  for  the  purposes  of:  [(i)]ray 
supporting  the  operation,  regulation, 
and  survdilance  of  The  Nasdaq  Stodc 
Market  and  other  organized  securities 
markets  established  for  trading  equity 
securities,  debt  securities,  derivative 
instruments,  or  other  financial  products 
that  may  be  developed;  [(ii)]r<b^ 
supporting  the  efficient  dearanoe  and 
settlement  of  securities  transactions; 
[(iii)]^c^  supporting  various  elements  of 
the  national  market  system  pursuant  to 
Section  llA  of  the  [SectiritieS  Exchange 
Act  of  1934  ("Exchange  Act")]  Act  and 
the  rules  thereimder.  [(iv)](d)  amtinHng 
the  [National  Association  of  Securities 
Dealers,  Inc.]  NASD  in  fulfiUing  its  self- 
regulatory  responsibihties  as  set  forth  in 
Section  ISA  of  the  [Exchange]  Act[.]; 
and  ((v)]rej  supporting  such  o^er 
initiatives  as  the  Board  [of  Directcws] 
may  deem  appropriate.  To  the  fullest 
extent  permitted  by  applicable  law,  the 


Restated  Certificate  of  Incorporation, 
and  these  By-Laws,  the  Board  may 
delegate  any  of  its  powers  to  a 
committee  appointed  pursuant  to 
Section  4.14  or  to  Nasdaq  staff  in  a 
maimer  not  inconsistent  with  the 
Delegation  Plan. 

Number  of  Directors 

Sec.  13.2]4.2    [The  Board  of  Directors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exact  niunber  of 
directors  which  shall  constitute  the 
whole  Board  of  Directors  shall  be  fixed 
from  time  to  time  by  resolution  adopted 
by  a  majority  of  the  whole  Board  of 
Directors.  After  fixing  the  nvimber  of 
directors  constituting  the  whole  Board 
of  Directors,  the  Board  of  Directors  may. 
by  resolution  adopted  by  a  majority  of 
the  whole  Board  of  Directors,  from  time 
to  time  change  the  number  of  directors 
constituting  the  whole  Board  of 
Directors.)  The  Board  shall  be  composed 
of  at  least  1 1  and  not  more  than  IS 
Directors,  the  number  thereof  to  be 
determined  by  the  Board  prior  to  the 
aimaal  election  of  Directors.  Any  new 
Director  position  created  as  a  result  of 
an  increase  in  the  size  of  the  Board  shall 
be  filled  as  part  of  the  aimual  election 
conducted  under  Section  4.4. 

Qualifications 

Sec.  [3.3)4.5    (a)  Directors  need  not 
be  stockholders  of  [the  Corporation] 
Nasdaq.  The  President  of  Nasdaq  shall 
be  a  Director,  and  the  remaining 
Directors  shall  be  equally  balanced 
between  Industry  and  Non-Industry 
Directors,  including  at  least  two  Public 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  the  Directors 
other  than  the  President  shall  be  Non- 
Industry  Directors.  In  the  event  that  the 
Board  shall  consist  of  more  than  12 
Directors,  at  least  three  shall  be  Public 
Directors.  The  Chief  Executive  C^cerof 
the  NASD  shall  be  on  ex-officio  non- 
voting member  of  the  Board. 

(b)  Each  Director  shall  update  the 
information  submitted  to  the  Secretary 
of  the  NASD  pursuant  to  Article  VZ7, 
Section  9(e)  of  the  NASD  By-Laws 
regprding  the  Director's  classification  as 
an  Industry.  Non-Industry,  or  Public 
Director  at  least  aimuaUy  and  upon 
request  of  the  Secretary  of  the  NASD, 
and  shall  report  immediately  to  the 
Secretary  of  the  NASD  any  change  in 
such  classification. 

Election 

Sec.  [3.4)4.4    (a)  Except  as  otherwise 
provided  by  law  [or],  these  By-Laws,  or 
the  Delegation  Plan,  after  the  first 
meeting  of  [the  Corporation]  Nasdaq  at 
which  [directors]  IXrectors  are  elected. 
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(directors  of  the  Corpontion)  Directors 
of  Nasdaq  shall  be  elected  each  year  at 
the  annual  meeting  of  [stockholders]  the 
stockholder,  or  at  a  special  meeting 
caUed  for  such  purpose  in  Ueu  of  the 
annual  meeting!,  by  a  pluraHty  of  the 
votes  cast  at  such  meeting].  If  the  annual 
election  of  [directors]  Directors  is  not 
held  on  the  date  designated  [therefore.] 
therefor,  the  (directors]  Directors  shall 
cause  such  election  to  be  held  as  soon 
thereafter  as  convenient. 

(b)  The  Neitional  Nominating 
Committee  shall  nominate  Industry, 
Non-Industry,  and  Public  Directors  for 
each  vacant  or  new  Director  position  on 
the  Board  to  the  NASD  Board  in 
accordance  with  Article  VU  of  the  NASD 
By-Laws. 

Tem 

Sec.  [3.5]4.5    (a)  Each  [director] 
Director  shall  hold  ofBce  for  a  term  of 
three  years  or  imtil  [his]  a  successor  is 
duly  elected  and  qualified,  except  in  the 
event  of  earUer  termination  from  office 
by  reason  of  death,  resignation, 
removaK,]  with  or  without  cause, 
disqualification,  or  other  reason. 

(b)  The  Board  (of  Directors]  shall  be 
divided  into  three  classes.  The  term  of 
office  of  those  of  the  first  class  shall 
expire  at  the  January  1 996  meeting  of 
the  Board,  of  the  second  class  one  year 
thereafter,  and  of  the  third  class  two 
years  thereafter.  At  each  annual 
election,  commencing  January  1998, 
Directors  shall  be  elected  for  a  term  of 
three  years  to  replace  those  whose  terms 
expire. 

(c)  The  President  of  [the  Corporation] 
Nasdaq  shall  serve  as  a  [membiar  of  the 
Board]  Director  until  [his]  a  successfH'  is 
selected  and  qualified,  or  imtil  [his] 
death,  resignation,  or  removal. 

(d)  Except  for  the  President,  no 
Director  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  appointed  to  fill  a 
term  of  less  than  one  year,  such  Director 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Director's  (cuzrent  term]  initial  term. 

((e)  Each  Director  chosen  to  fill  newly 
cieatBd  directorship  shall  serve  until  the 
next  succeeding  annual  meeting  of 
stockholdws.] 

Resignation 

Sec.  [3.6]4.6    Any  (director]  Director 
may  resign  at  any  time  either  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  at  the  time  specified  therein 
or,  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof  and  the  acceptance  of 
such  resignation,  unless  required  by  the 


terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Ramoval 

Sec.  [3.7]4.7    Any  or  all  of  the 
[directors]  Directors  may  be  removed 
from  office  at  any  time,  with  or  without 
cause,  only  by  a  majority  vote  of  the 
[stockholders]  NASD  Board. 

Diiptelj/ieehom 

Sec.  4.8    A  Director  shall 
immediately  resign  or  be  automatically 
removed  from  office  if  the  NASD  Board 
determines  by  majority  vote  that  (a)  the 
Director  no  longer  satisfies  the 
definition  for  the  category  (Industry, 
Non-Industry  or  Public  Director)  for 
which  the  Director  was  elected;  (b) 
failure  to  remove  the  Director  would 
violate  the  compositional  requirements 
for  the  Board  set  forth  in  Section  4.3(a): 
and  (c)  the  Director  has  a  remaining 
term  of  office  of  more  than  six  months. 

PaamgefVmemmein 

Sec.  4.9    If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  elect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  the  remaining 
term  of  office  for  the  vacant  Director 
position  is  not  more  them  six  months,  no 
replacement  shall  be  required. 

Qoonim  and  Voting 

Sec.  I3.e]4.10    (a)  At  all  meetings  of 
the  Board  [of  Directors,  one-third  of  the 
total  niunber  of  directors  shall 
constitute],  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quonun  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  than  50  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  qucHvm,  a  majwity  of  the  (directors] 
Directors  present  may  adjourn  the 
meeting  imtil  a  quorum  be  present. 

(b)  [A  director  interested  in  a  contract 
or  transaction  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  of  Directors 
which  authorizes  the  contract  or 
transaction.]  Except  as  provided  in 
Section  4.15(b),  the  vote  of  a  majority  of 
the  Directors  present  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  Board. 

[(c)  The  vote  of  a  majority  of  the 
directors  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  the  act  of 
the  Board  of  Directors.] 


Regulatiaii 

Sec  [3.914. 1 1    The  Board  [of 
Directorsl  may  adopt  such  rules, 
regulations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  [the  Corporation] 
Nasdaq,  not  inconsistent  with  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  (or  the  rules  and  By- 
Laws  of  the  National  Assodaticm  of 
Securities  Dealers,  Inc.,  as  the  Board  of 
Directors  may  deem  proper.  A  member 
of  the  Board  of  Directors]  the  Rules  of 
the  Association,  or  the  By-Laws  of  the 
NASD,  as  the  Board  may  deem  proper. 
A  Director  shall,  in  the  performance  of 
[his  or  her]  such  Director's  duties,  be 
fully  protected  in  relying  in  good  foith 
upon  the  books  of  account  or  reports 
made  to  (the  Corporation]  Nasdaq  by 
any  of  its  officers,  [or]  by  an 
independent  certified  public 
accountant,  [or]  by  an  appraiser  selected 
with  reasonable  care  by  the  Board  [of 
Directors]  or  any  committee  of  the  Board 
[of  Directors]  or  by  any  agent  of  (the 
Corporation]  Nasdaq,  or  in  relying  in 
good  feith  upon  other  records  of  [the 
Corporation]  Nasdaq. 

Meetings 

Sec.  13.10]4.12    (a)  An  annual 
meeting  of  the  Board  (of  Directors]  shall 
be  held  for  the  purpose  of  organization, 
election  of  officors,  and  transaction  of 
any  other  business.  If  such  meeting  is 
held  promptly  after  and  at  the  place 
specified  for  die  annual  meeting  of 
[stockholders]  the  stockholder,  no 
notice  of  the  annual  meeting  of  the 
Board  [of  Directors]  need  be  given. 
Otherwise,  such  annual  meeting  shall  be 
held  at  such  time  and  place  as  may  be 
specified  in  a  notice  given  in 
accordance  with  Section  [3.11  of  these 
By-Laws]  4.13. 

(b)  Regular  meetings  of  the  Board  [of 
Directors]  may  be  held  at  siich  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board  [of  Directors].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  writh 
Section  [3.11  of  these  By-Laws]  4.13. 

(c)  Special  meetings  of  the  Board  [of 
Directors]  may  be  caUed  by  the  Chair  of 
the  Board,  [or]  by  the  President,  w  by 

at  least  one-third  of  the  [directors  at  that 
time  being]  Directors  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  [of  Directors]  shall  be  given  to 
each  [director]  Director  in  accordance 
with  Secticm  (3.11  of  these  By-Laws.] 
4.13. 

(d)  (Members  of  the  Board  of 
Directors,  or  any  committee  designated 
by  the  Board  of  Directofs,)  Directors  or 
members  of  any  committee  appointed 


by  the  Board  may  participate  in  a 
meeting  of  the  Boud  [of  Directcxs]  or  of 
such  committee  through  the  use  of  a 
conference  telephone  or  similar 
communications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purposes. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  [3.11]4.13    (a)  Notice  of  any 
meeting  of  the  Board  [of  Directors]  shall 
be  deemed  to  be  duly  given  to  a 
[director  (i)  if  ]Director  ifi  (i)  mailed  to 
the  addr^  last  made  known  in  writing 
to  [the  Corporation]  Nasdaq  by  such 
[director]  Director  as  the  address  to 
which  such  notices  are  to  be  sent,  at 
least  [two]  seven  days  before  the  day  on 
which  such  (special]  meeting  is  to  be 
held[,  orl;  (ii)  [if]  sent  to  the  [director] 
Director  at  such  address  by  telegraph, 
telefax,  cable,  radio,  or  wireless,  not 
later  than  the  day  before  the  day  on 
which  such  meeting  is  to  be  held[,];  or 
(iii)  [if]  delivered  to  the  (director] 
Director  personally  or  orally,  by 
telephone  or  otherwise,  not  later  than 
the  day  before  the  day  on  wdiich  such 
[special]  meeting  is  to  be  held.  Each 
notice  shaU  state  the  time  and  place  of 
the  meeting  and  the  purpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
(of  Directtws]  need  not  be  ^ven  to  any 
[director]  Director  if  waived  by  that 
[director]  Director  in  vrriting  (or  by 
telegram,  telefax,  cable,  radio,  or 
wireless  and  subsequentiy  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 
[director]  Director  is  present  at  such 
meeting,  subject  to  Article  DC,  Section 
9.3(b). 

(c)  Any  meeting  of  the  Board  (of 
Directors]  shall  be  a  legal  meeting 
without  any  prior  notice  if  all  [directcus] 
Directors  then  in  office  shall  be  present 
thereat 

Coniinitlaes  [of  die  Board  of  Directofs] 

Sec.  (3.1314.14    (a)  The  Board  (of 
Directors]  may.  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board  [of  Directore,  designate], 
appoint  one  or  more  committees],  each 
committee  to  consist  of  one  or  more 
directore  of  the  Cwporation].  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  vote  of  a  majcnity  of  die 
whole  Board  [of  Directors].  The  Board 
[of  Diredtore]  may  designate  one  or  more 
[directore]  Directors  as  alternate 
membere  of  any  committee,  who  may 
replace  any  absent  at  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absaooe  or . 


disqualification  of  any  member  of  a 
committee,  the  memlMr  or  membere 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
[he,  she,]  such  member  or  [they] 
members  constitute  a  quonun,  may 
unanimously  q>point  another  (member 
of  the  Board  of  Directore]  Director  to  act 
at  the  meeting  in  the  place  of  any  such 
absent  or  disqualified  member. 
Membere  of  a  committee  shall  hold 
office  for  sudi  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  [of  Directore],  subject, 
however,  to  ranoval,  with  or  without 
cause,  at  any  time  on7y  by  the  vote  of 
a  majority  of  the  whole  Board  [of 
Directore]. 

(b)  (Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may.  by 
resolution  or  resolutions  [creating  such 
committee,  shall  have  and  may  exercise 
all  the  powere  and  authority  of  the 
Board  of  Directore]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  on  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  Nasdaq  by  the 
NASD  under  3ie  Delegation  Plan.  Such 
delegations  shall  be  in  conformance 
with  applicable  law.  the  Restated 
Certificate  of  Incorporation,  these  By- 
Laws,  and  the  Deleffition  Plan.  Action 
taken  by  a  cormrdttee  pursuant  to  such 
delegated  auAority  shall  be  subject  to 
renew,  ratification,  or  rejection  by  the 
Board.  In  all  other  matters,  the  Board 
may.  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Bomd,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  affaire 
of  [the  Corporation,  and]Nasdaq  to  the 
extent  permitted  by  law  and  not 
inconsistent  with  the  Delegation  Plan.  A 
comnuttee,  to  the  extent  permitted  by 
law  and  provided  in  the  resolution  or 
resolutions  creating  such  committee. 
may  authorize  the  seal  of  (the 
Corporation]  Nasdaq  to  be  affixed  to  all 
papere  [which]  that  may  require  it 

(c)  Except  as  otherwise  provided  by 
applicable  law.  no  [No  such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  re^rd  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  [the  Corporation.] 
Nasdaq;  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholden]  stoci!iio7derthe 
sale,  lease,  <x  exchange  of  all  or 
substantially  all  [the  Corporation's] 
Nasdaq's  property  and  assets;  at 
recommending  to  the  [stockholden] 
stockholder  a  dinolution  of  (the 


Corporation]  Nasdaq  or  a  revocation  of 
^dissolution.  Unless  the  resolution  of 
the  Board  [of  Directore]  esqpressly  so 
provides,  no  [such]  committee  shall 
have  the  power  or  authority  to  authorize 
the  issuance  of  stock. 

(d)  The  Board  may  appoint  an 
Executive  Committee,  iWiich  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
managemertt  of  the  business  and  affairs 
of  Nasdaq  between  meetings  of  the 
Board,  and  which  may  auUtorize  the 
seal  of  Nasdaq  to  be  affixed  to  all 
papers  that  may  require  it.  The 
President  of  Nasdaq  shall  be  a  member 
of  the  Executive  Committee,  and  with 
respect  to  the  remaining  members,  the 
Executive  Committee  shall  have  a 
pacentage  of  Non-Industry  Directors  at 
least  as  great  as  the  percentage  of  Non- 
Industry  Directors  on  the  whole  Board, 
and  a  percentage  of  Public  Directors  at 
least  as  great  as  the  percentage  of  Public 
Directors  on  the  whole  Board. 

(eXlc)]  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
conunittee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  (of  Directore]  vrhea  required. 

(f)  ((d)lUnles8  otherwise  provided  by 
die  Board  [of  Directore,  a  majority  of  any 
such  committee  ].  a  majority  of  a 
committee,  excluding  the  President  if 
the  President  is  a  member  of  the 
committee,  shall  constitute  a  quorum  far 
the  transaction  of  business,  and  the  vote 
of  a  majority  of  die  members  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

(g)  Upon  request,  each  prospective 
committee  member  who  is  not  a  Director 
shall  provide  to  the  Secretary  of  the 
NASD  such  information  as  is  re<aonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prospective 
committee  member's  classification  as  an 
Industry.  Non-Industry,  or  Public 
committee  member,  and  the  Secretary  of 
the  NASD  shall  certify  to  the  Board  each 
prospective  committee  member's 
classification.  Such  committee  members 
shall  update  the  information  submitted 
under  this  Section  at  least  aimually  and 
upon  request  of  the  Secretary  of  the 
NASD,  and  shall  report  inunediately  to 
the  Secretary  of  the  NASD  any  change 
in  such  classification. 

ConflktM  aflmttrett;  Coatracts  and 
Tranaactiaiis  Involving  Directors 

Sec.  [3.12.]4.15    (a)  A  Director  m  a 
membcv  of  any  committee  shall  not 
dinctly  or  indirectly  participate  in  any 
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adjudication  of  the  interests  of  any  party 
if  that  Director  or  committee  member 
has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exists  where 
his  or  her  fairness  might  reasonably  be 
questioned,  hi  any  such  case,  the 
Director  tsr  committee  member  shall 
recuse  himself  or  herself  or  shall  be 
disqualified. 

(b)  No  contract  or  transaction  between 
(the  Corpotation)  Nasdaq  and  one  or 
more  of  its  [directors]  Directors  or 
officers,  or  between  [the  Corporation] 
Nasdaq  and  any  other  corporation, 
partnership,  association,  or  other 
organization  in  which  one  or  more  of  its 
(directors]  Directors  or  officers  are 
directors  or  officers,  or  have  a  financial 
interest,  shall  be  void  or  voidable  solely 
for  this  reason[,  or  solely  because  the 
director  or  officer  is  present  at  or  ' 

participates  in  the  meeting  of  the  Board 
of  Directors  or  the  committee  thereof 
which]  if:  (i)  the  material  fixts 
pertaining  to  such  Director's  or  officar's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
kno¥m  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
traii8acti<m[,  or  solely  because  his,  her, 
or  their  votes  are  counted  for  such 
purposes  if:  (i)  the  material  facts 
pertaining  to  such  director's  or  officer's 
relationship  or  interest  and]  by  the 
affirmative  ^mte  of  a  majority  of  the 
disinterested  Directors;  (ii)  die  material 
facts  are  disclosed  or  become  knovm  to 
the  Board  or  committee  after  the 
contract  or  transaction  [are  disclosed  or 
are  known  to  the  Board  of  Directors  or 
the  comiQittee.  and  the  Board]  is  entered 
into,  and  the  Board  at  committee  in 
good  faith  (authorizes]  ratifies  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  (directcn.  even  though  the 
disinterested  directors  be  less  than  a 
quorum:  or  (ii)]  Directors;  or  (iti)  the 
matraial  facts  pertaining  to  the 
[director's]  Director's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  (stockholders]  stockholder 
entitled  to  vote  thereon,  and  the 
contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  at 
transaction  is  fair  as  to  the  Corporation 
as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
committee  thereof,  or  the  stockholders. 
Common  or  interested  directors] 
stockholder.  Only  disinterested 
Directors  may  be  coimted  In 
determining  the  presence  of  a  quorum  at 
the  portion  ofi  meeting  of  the  Board  [of 
Directors.]  or  of  a  committee  that 


[which]  authorizes  the  contract  or 
transaction. 

CommiuueetioH  of  Views  Regmrding  NASD 
or  NASD  Regmlatiom  Election  or 
NommmtioH 

Sec.  4.16    Nasdaq,  the  Board,  any 
committee,  and  Nasdaq  staff  shall  not 
take  any  position  publicly  or  with  an 
NASD  member  or  person  associated 
with  or  employed  by  a  member  with 
respect  ta  any  candidate  in  a  contested 
election  or  nomination  held  pursuant  to 
the  NASD  Ify-Laws  or  the  NASD 
Regulation  By-Laws.  A  Director  or 
committee  member  may  communicate 
his  or  her  vievrs  with  respect  to  a 
candidate  if  such  Director  or  committee 
member  acts  solely  in  his  or  her 
individual  capacity  and  disclaims  any 
intention  to  coaununicate  in  any  official 
capacity  on  behalf  of  Nasdaq,  the 
Board,  or  any  committee.  Nasdaq,  the 
Board,  any  committee,  and  the  Nasdaq 
staff  shall  not  provide  any 
administrative  support  to  any  candidate 
in  a  contested  Section  or  nomination 
conducted  pursuant  to  the  NASD  By- 
Laws  or  the  NASD  Regulation  By-Laws. 

Actkm  Widioat  Mealing 

Sec  (3.14]4.17    Any  action  required 
or  permitted  to  be  taken  at  [any]  a 
meeting  of  the  Board  [of  Directors  or 
any]  or  of  a  committee  [thereof]  may  be 
taken  without  a  mawting  if  all  Directors 
or  all  members  of  (the  Board  of  Directors 
m]  such  committee,  as  the  case  may  be, 
consent  thereto  in  writing,  and  the 
writing  or  writings  are  filed  with  the 
minutes  of  proceedings  of  the  Board  [of 
Directors  or  such  committee]  or  the 
corrunittee. 

AiUdeV 


Ctmftmtetism  of  Board  ami  CommitUe 
tmewHeers 

Sec.  5. 1    The  Board  may  provide  for 
reasonable  canpensation  of  the  Chair  of 
the  Board,  the  Directors,  and  the 
membas  of  any  ctanmittee.  The  Board 
may  also  provide  for  reimbursement  of 
reasonable  expenses  incurred  by  such 
persons  in  coimection  with  the  business 
of  Nasdaq. 

AftidedVlV/ 

Officer*.  Agents,  and  Employees 

Principal  Officers 

Sec.  [4.1)6.1    The  principal  officers 
of  [the  Corpcwation]  Nasdaq  shall  be 
elected  by  the  Board  [of  Directors]  and 
shall  include  a  Chair,  a  President,  a 
Secretary,  a  Treasurer,  and  such  other 
officers  as  may  be  designated  by  the 
Board  [of  Directors).  One  person  may 


hold  the  offices  and  poform  the  duties 
of  any  twro  or  more  of  said  principal 
offices,  except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
principal  officers,  except  the  Chair  of 
the  Board  and  the  President,  need  be 
[directors  of  the  Corporation]  Directors 
of  Nasdaq. 

Election  of  Principal  Officer*;  Tenn  of 
Office 

Sec.  (4.2)6.2    (a)  The  priiKdpal 
officers  oi  (the  Corporation]  Nasdaq 
shall  be  elected  annually  by  the  Board 
[of  Directors]  at  the  annual  meeting  of 
the  Board  (of  Directors]  convened 
pursuant  to  Section  (3.10(a)  of  these  By- 
Laws]  4.12(a).  Failvue  to  elect  any 
principal  officer  aimually  shall  not 
dissolve  (the  Ccuporatioo]  Nasdaq. 

(b)  If  the  Board  (of  Directors]  shall  fail 
to  fill  any  principal  office  at  an  annual 
meeting,  or  if  any  vacancy  in  any 
principal  office  shall  occur,  or  if  any 
principal  office  shall  be  newly  created, 
such  principal  office  may  be  filled  at 
any  regular  or  special  meeting  of  the 
Bc«rd  [of  Directors). 

(c)  Each  principal  officer  shall  hold 
oCBoe  until  (his  or  her)  a  successor  is 
duly  elected  and  qualified,  or  until  (his 
or  her  earlier)  death,  resignation,  or 
removal. 

SobordiBata  OffifMra,  Agents^  or 


Sec.  [4.3)6.3    In  addition  to  die 
principal  officers,  [the  Corporation) 
Nasdaq  may  have  one  or  more 
subordinate  officers,  agents,  and 
employees  as  the  Board  [of  Krectors) 
may  deem  necessary,  each  of  whom 
shidl  hold  office  for  such  pmiod  and 
exercise  such  authority  and  perform 
such  duties  as  the  Board  (of  Directors), 
the  President,  or  any  officer  designated 
by  the  Board  [of  Directors),  may  firom 
time  to  time  detenmin&  Crhe  Board  of 
DirectiHS  at  any  time  may  appoint  and 
remove,  or  may  del^ate  to  any 
principal  officer  the  power  to  appoint 
and  to  remove,  any  subordinate  officer. 
agent,  or  employee  of  the  Corporation.) 
Agents  and  employees  of  Nasdaq  shall 
be  under  the  supervision  and  control  of 
the  officers  of  Nasdaq,  unless  the  Board, 
by  resolution,  provides  that  an  agent  or 
employee  shall  be  undo'  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officer* 

Sec.  [4.4)6.4    The  Board  [of  Directors) 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation]  Nasdaq 
to  any  other  officer  or  to  any  [director] 
Director  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  [of 
Directors)  may  deem  sufficient. 


Resignation  and  KeoMival  of  (MBcers 

Sec.  [4.5)6.5    (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  (of 
Directors),  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer],  agent  or  employee  of 
the  Corpcnration)  of  Nasdaq  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
(directors]  Directors  then  in  office  at  any 
regular  or  special  meeting  of  the  Board 
[of  Directors]  or  by  a  written  consent 
signed  by  all  of  the  [directors]  Directors 
then  in  office.  Sudi  removal  shall  be 
without  prejudice  to  the  contractual 
rights  of  the  affected  officer,  [agent,  or 
employee.)  if  any.  with  (the 
Corporation]  Nasdaq. 

Bond 

Sec.  (4.6)6.6    (The  Corporation) 
Nasdaq  may  secure  the  fidelity  of  any 
or  all  of  its  officers,  agents,  or 
employees  by  bond  or  otherwise. 

Chair  of  the  Board 

Sec.  [4.7)6.7    The  Chair  of  the  Board 
shall  preside  at  all  meetings  of  the 
Board  [of  Directors]  at  which  [he  or  she] 
the  Chair  is  present.  The  Chair  shall 
exercise  such  other  powers  and  perform 
such  other  duties  as  may  be  assigned  to 
[him  or  her)  the  Chair  firom  time  to  time 
by  the  Board  [of  Directors]. 

President 

Sec.  [4.8)6.6    The  President  shall,  in 
the  absence  of  the  Chair  of  the  Board, 
preside  at  aU  meetings  of  the  Board  [of 
Directors]  at  which  [he  or  she]  the 
President  is  present.  The  President  shall 
be  the  [chief  executive  officer  of  the 
Corporation)  Chief  Executive  Officer  of 
Nasdaq  and  shall  have  general 
supervision  over  the  business  and 
affiurs  of  [the  Corporation)  Nasdaq.  The 
President  shall  have  all  powers  and 
duties  usually  incident  to  the  office  of 
the  President,  except  as  specifically 
limited  by  a  resolution  of  the  Board  [of 
Directors].  The  President  shall  exercise 
such  other  powers  and  perform  such 
other  duties  as  may  be  assigned  to  [him 
or  her)  the  President  from  time  to  time 
by  the  Board  [of  Directors). 

Vice  President 

Sec.  [4.916.9    The  Board  shall  elect 
one  or  more  Vice  Presidents.  In  the 
absence  or  disability  of  the  President  or 
if  the  office  of  President  [be]  becomes 
vacant,  the  Vice  Presidents  in  the  order 
determined  by  the  Board  [of  Directors], 


or  if  no  such  deteiminaticui  has  been 
made,  in  the  order  of  their  seniority, 
shall  perform  the  duties  and  exercise 
the  powos  of  the  President,  subject  to 
the  right  of  the  Board  [of  Directors)  at 
any  time  to  extend  or  restrict  such  > 
powers  and  duties  or  to  assign  them  to 
others.  Any  Vice  President  may  have 
such  additional  designations  in  [his  or 
her]  such  Vice  President's  tiUe  as  the 
Board  [of  Directors)  may  determine.  The 
>^ce  Presidents  shall  graierally  assist  the 
President  in  such  manner  as  the 
President  shaU  direct  Each  Vice 
President  shall  exercise  such  other 
powers  and  perform  such  other  duties 
as  may  be  assigned  to  (him  or  her]  such 
Vice  President  bom  time  to  time  by  the 
Board  (of  IKrectors]  or  the  Presidmit 
The  term  "Vice  President"  used  in  this 
Section  shall  include  the  positions  of 
Executive  Vice  President,  Senior  Vice 
President,  and  Vice  President 

Secretary 

Sec.  [4.10)6.20    Secretary  shall  act  as 
Secretary  of  all  meetings  of 
[stockholders]  the  stockholder  and  of 
the  Board  [of  Directors]  at  which  [he  or 
she]  the  Secretary  is  present,  shall 
record  all  the  proceedings  of  all  sudi 
meetings  in  a  book  to  be  kept  for  that 
purpose,  shall  have  supervision  over  the 
giving  and  service  of  notices  of  [the 
Corporation]  Nasdaq,  and  shall  have 
supervision  over  the  care  and  custody  of 
the  corporate  records  and  the  corporate 
seal  of  [the  Corporation)  Nasdaq.  The 
Secretary  shall  be  empowered  to  affix 
the  corporate  seal  to  documents,  the 
execution  of  which  on  behalf  of  (the 
Corporation)  Nasdaq  under  its  seal,  is 
duly  authorized,  and  wdien  so  affixed, 
may  attest  the  same.  The  Secretary  shall 
have  all  powers  and  duties  usually 
incident  to  the  office  of  Secretary, 
except  as  specifically  [listed]  limited  by 
a  resolution  of  the  Board  (of  Directore). 
The  Secretary  shall  exocise  such  other 
powera  and  perform  such  other  duties 
as  may  be  assigned  to  (him  or  her]  the 
Secretary  bam  thoB  to  time  by  the  Board 
[of  Directors)  or  the  President 

Aaaistant  Secretary 

Sec.  [4.11)6.21    In  the  absence  of  the 
Secretary  or  in  the  event  of  [his  or  her) 
the  Secretary's  inability  or  refusal  to  act, 
any  Assistant  Secretary,  approved  by 
the  Board,  shall  exercise  ^1  powere  and 
perform  all  duties  of  the  Secretary.  An 
Assistant  Secretary  shall  also  exercise 
such  other  powen  and  perform  such 
other  duties  as  may  be  assigned  to  (him 
or  her]  such  Assistant  Secretary  bom 
time  to  time  by  the  Board  (of  Directors] 
or  the  Secretary. 


Tkvasnrer 

Sec.  [4.12)6.22    The  Treasurer  shall 
have  general  supervision  over  the  care 
and  custody  of  the  funds  and  over  the 
receipts  and  disbursements  of  [the 
Corporation)  Nasdaq  and  shall  cause  the 
funds  of  (the  Corporation)  Nasdaq  to  be 
deposited  in  the  name  of  [the 
Corporation]  Nasdaq  in  such  banks  or 
other  depositories  as  the  Board  (of 
Directors]  may  designate.  The  Treasurer 
shall  have  supervisicm  over  the  care  and 
safekeeping  of  the  securities  of  [the 
Corporation)  Nasdaq.  The  Treasurer 
shall  have  all  powers  and  duties  usually 
incident  to  the  office  of  Treasurer  except 
as  sfiecifically  limited  by  a  resolution  of 
the  Board  [of  Directors).  The  Treasurer 
shall  exercise  such  other  powers  and 
perform  such  other  duties  as  may  be 
assigned  to  [him]  the  Treasurer  from 
time  to  time  by  the  Board  [of  Directon) 
or  the  President. 

Assistant  Treasurer 

Sec.  [4.13)6.23    In  the  absence  of  the 
Treasurer  or  in  the  event  of  [his  or  her] 
the  Treasurer's  inability  or  refusal  to 
act,  any  Assistant  Treasurer,  approved 
by  the  Board,  shall  exercise  all  powers 
and  perform  all  duties  of  the  Treasurer. 
An  Assistant  Treasiirer  shall  also 
exercise  such  other  powers  and  perform 
such  other  duties  as  may  be  asagned  to 
[him  or  her]  sucTi  Assistant  Treasurer 
from  time  to  time  by  the  Board  [of 
Directors]  or  the  Treasurer. 

Aiticle(VlVI7 

Indemnification 

IndenmificatiMi  of  Directors,  Officers, 
Enqiloyee*.  and  Agents 

Sec  (5.1)7.2    (a)  (The  Corporation] 
Nasdaq  shall  indemnify,  and  hold 
harmless,  to  the  fullest  extent  permitted 
by  Delaware  law  as  it  presentiy  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
administratore  of  such  person)  who.  by 
reason  of  the  fact  that  he  or  she  is  or  was 
a  (director  at]  Director,  officer  [of  the 
Corporation),  or  employee  of  Nasdaq,  or 
is  or  was  a  [director  or]  Director,  officer, 
or  employee  of  Nasdaq  who  is  or  was 
serving  at  the  request  of  (the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  anothOT 
corporation,  partnership,  joint  venture, 
trust  (or  other  enterprise, ),  enterprise, 
or  non-profit  entity,  including  service 
with  respect  to  employee  benefit  plans, 
is  or  was  a  party,  or  is  threatened  to  be 
made  a  party  to: 

(i)  any  threatened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  dvil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  [the  Corporation)) 
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Nasdaq)  against  expenaes  (including 
attorneys'  fees  and  disbursements), 
judgments,  fines,  and  amounts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  any  such  action,  suit,  or 
proceeding;  or  (ii)  any  threatened, 
pending,  or  completed  action  or  suit  by 
or  in  the  right  of  (the  Corporation) 
Nasdaq  to  procure  a  judgment  in  its 
favor  against  expenses  (including 
Mameys'  fees  and  disbursements) 
actually  and  reasonably  incurred  by 
such  (persons]  person  in  connection 
with  the  defense  or  settlement  of  such 
action  or  suit 

(b)  Nasdaq  shall  advance  expenses 
(including  attorneys' fees  and 
disbursements)  to  persons  described  in 
subsection  (a):  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

((b))(c)  (The  CorporaticHi]  Nasdaq 
may,  in  its  discretion,  indemnify  and 
hold  harmless,  to  the  fullest  extent 
permitted  by  Delaware  law  as  it 
presently  exists  or  may  thereafter  be 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
penoos)  who,  by  reason  of  the  feet  that 
he  or  she  is  or  was  an  (employee  or 
agent  of  the  Corporation,  or)  agent  of 
Nasdaq  oris  or  was  an  agent  of  Nasdaq 
who  is  or  was  serving  at  the  request  of 
(the  Corporation]  Nasdaq  as  a  director. 
officer,  employee,  or  agent  of  another 
corporatioo.  partnership,  trust  (or  other 
enterprise]  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  threatened  to  be  made  a 
party  to  any  action  or  proceeding 
desoibed  (above)  in  subsection  (a). 

((c)](d)  (The  Corporation)  Nasdaq 
may,  in  its  discretion,  pay  the  expenses 
(including  attorneys'  fees  and 
disbursements]  reasonably  and  actually 
incuired  by  an  agent  in  defmding  any 
action,  suit,  or  proceeding  in  advance  of 
its  final  disposition(.];  provided, 
however,  that  the  payment  of  expenses 
incurred  by  (a  director,  officer,  or 
employee]  such  person  in  advance  of 
the  final  disposition  of  the  matter  shall 
be  conditioned  upon  receipt  of  a  written 
undertaking  by  [the  officer,  director,  or 
employee]  that  person  to  repay  all 
amoimts  advanced  if  it  should  be 
ultimately  determined  that  (such)  the 
person  is  not  entitled  to  be  indemnified 
under  this  Section  (5.1  or  otherwise]  or 
otherwise. 


(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  Nasdaq  to  an 
agent  or  non-officer  employee  if  a 
determination  is  reasonably  and 
promptly  made  by  the  Board  by  a 
majority  vote  of  those  Directors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Directors  or  if 
such  Directors  so  direct,  by  independent 
legal  counsel,  that,  based  upon  the  facts 
known  to  the  Board  or  such  counsel  at 
the  time  such  determination  is  made:  (1) 
the  person  seeking  advancement  of 
expenses  (i)  acted  in  bad  faith,  or  (ii) 
did  not  act  in  a  manner  that  he  or  she 
reasonably  believed  to  be  in  or  not 
opposed  to  the  best  interests  of  Nasdaq; 
(2)  with  respect  to  any  criminal 
proceeding,  such  person  believed  or  had 
reasonable  cause  to  believe  that  his  or 
her  conduct  was  unlawful:  or  (3)  such 
person  delH)erately  breached  his  or  her 
duty  to  Nasdaq. 

((d))  (/)  The  indemnification  provided 
by  this  (section)  Section  in  a  specific 
case  shall  not  be  deemed  exclusive  of 
any  other  rights  to  which  a  person 
seeking  indenmification  may  be  entitled 
(under  any  by-law,  agreement,  vote  of 
stockholders  or  disinterested  direcUns 
or  otherwise),  both  as  to  action  in  his  or 
her  official  capacity  and  as  to  action  in 
another  capacity  while  holding  such 
office,  and  shall  continue  as  to  a  perstm 
who  has  ceased  to  be  a  (director] 
IXrector,  officer,  employee,  or  agent  and 
shall  inure  to  the  benefit  of  [his  or  her) 
such  person's  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j).  Nasdaq  shall  be 
required  to  indemnify  any  person 
identified  in  subsection  (a)  in 
cormection  with  a  jHoceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

l[e)][h)  (The  Corporation's]  Nasdaq's 
obligation,  if  any,  to  indemnify  or 
advance  expenses  to  any  person  who  is 
or  was  serving  at  its  request  as  a 
director,  officer,  employee,  or  agent  of 
another  corporation,  piutnership,  joint 
ventiue,  trust  [or  other],  enterprise,  or 
non-profit  entity  shall  be  reduced  by  any 
amount  such  peaaa  may  collect  as 
indemnification  or  advancement  from 
such  other  corporation,  partnership, 
joint  venture,  trust,  (or  Othm]  ente^rise, 
or  non-profit  entity. 

((f)]  (i)  Any  repeal  or  modification  of 
the  foregoing  provisions  of  this  Section 
(5.1)  shall  not  adversely  afiect  any  right 
or  protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 


prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
after  a  written  claim  therefor  by  an 
indemnified  person  has  been  received 
by  Nasdaq,  the  indemnified  person  may 
file  suit  to  recover  the  unpaid  amount 
of  such  claim  and,  if  successful  in  whole 
or  in  part,  shall  be  entitled  to  be  paid 
the  expense  of  prosecuting  such  claim. 
In  any  such  action,  Nasdaq  shall  have 
the  burden  of  proving  that  the 
indemnified  person  is  iwi  entitled  to  the 
requested  indemnification  or 
advancement  of  expenses  under 
Delaware  law. 

iBdannification  Insurance 

Sec.  [5.2)7.2    (The  COTporation] 
Nasdaq  shall  have  power  to  purchase 
and  maintain  insurance  on  behalf  of  any 
pwson  who  is  or  was  a  (director] 
Director,  officer,  employee,  or  agent  of 
(the  Corporation]  Nasdaq,  or  is  or  was 
serving  at  the  request  of  (the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust  (or  other),  enterprise,  or  non-piofit 
entity  against  any  liability  asserted 
against  l^iim  or  her)  such  person  and 
incurred  by  (him  or  her]  such  person  in 
any  such  capacity,  or  arising  out  of  (his 
at  her]  such  person 's  status  as  such, 
whether  or  not  (the  Corporation) 
Nasdaq  would  have  the  power  to 
indemnify  (him  or  her]  such  person 
against  such  liability  [under  the 
provisions  of  this  section)  hereunder. 

Article  [VII  V7// 

Capital  Stock 

So7e  Stockholder 

Sec.  8. 1    The  NASD  shall  be  the  sole 
stockholder  of  the  capital  stock  of 
Nasdaq. 

CaitificatM 

Sec.  (6.1)0.2    (Each)  The  stockholder 
(in  the  Corporation)  shall  be  entitled  to 
a  certificate  or  certificates  in  such  form 
as  shall  be  approved  by  the  Board  (of 
Directora).  certifying  the  number  of 
shares  of  capital  stock  in  (the 
Corporation]  Nasdaq  owned  by  (such) 
the  stockholder. 

SignatiirBs 

Sec.  [6.2)8.3    (a)  Certificates  for 
shares  of  capital  stock  of  (the 
Corporation)  Nasdaq  shall  be  signed  in 
the  name  of  (the  Corporation)  Nasdaq 
by  two  officers  with  one  being  the  Chair 
of  the  Board,  the  President,  or  a  Vice 
President,  and  the  other  being  the 
Secretary,  the  Treasurer,  or  such  other 


officer  that  may  be  authorized  by  the 
Board  (of  Directors).  Such  certificates 
may  be  sealed  with  the  corporate  (Seal) 
seal  of  (the  Corporation)  Nasdaq  or  a 
facsimile  thereof. 

(b)  If  any  such  certificates  are 
countersi^ied  by  a  transfer  agent  other 
than  (the  Corporation)  Nasdaq  or  its 
employee,  or  by  a  registru'  other  than 
(the  Corporation]  Nasdaq  or  its 
employee,  any  other  signature  on  the 
certificate  may  be  a  fecsimile.  In  [case] 
the  event  that  any  officer,  transfer  agent, 
or  registrar  who  has  signed  or  whose 
fecsimile  signature'  has  been  placed 
upon  a  certificate  shall  (have  ceased) 
cease  to  be  such  officer,  transfer  agent, 
or  registrar  before  such  certificate  is 
issued,  such  cotificate  may  be  issued  by 
(the  Corporation)  Nasdaq  with  the  same 
effect  as  if  such  person  were  such 
officer,  transfer  agent,  or  registrar  at  the 
date  of  issue. 

StockLadger 

Sec.  (6.3)8.4    (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
(the  Corporation]  Nasdaq  shall  be  kept 
by  the  Secretary  or  any  other  officOT, 
employee,  or  agent  draignated  by  the 
Board  (of  Directors).  Sudi  record  shall 
show  the  name  and  address  of  the 
person,  firm,  or  corporati(m  in  which 
certificates  for  capital  stock  are 
registered,  the  number  of  shares 
represented  by  each  such  certificate,  the 
date  of  each  such  certificate,  and  in  the 
case  of  certificates  which  have  been 
canceled,  the  date  of  cancellation 
thereof. 

(b)    (The  Corporation]  Nasdaq  shall 
be  entitled  to  treat  the  holder  of  record 
of  shares  of  capital  stock  as  shown  on 
the  stock  ledger  as  the  owner  thereof 
and  as  the  person  entitled  to  vote  such 
shares  and  to  receive  notice  of  meetings, 
and  far  all  other  purposes.  (The 
Corporation)  Nasdaq  shall  not  be  bound 
to  recognize  any  equitabfe  or  other 
claim  to  or  interest  in  any  share  of 
capital  stock  on  the  part  of  any  other 
person,  %^iether  or  not  [the  Corporatian) 
Nasdaq  shall  have  eayress  or  odier 
notice  thereof. 

Transfan  of  Stock 

Sec.[6.4]«.5    (a)  The  Board  (of 
Directors]  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  widi  law,  the  Restated 
Certificate  of  Incorp<ffation.  or  these  By- 
Laws,  concerning  the  issuance,  transfer, 
and  ragistntiao  of  certificates  for  (share) 
shares  of  capital  stock  of  (the 
Corp<»ation]  Nasdaq.  The  Board  (of 
Directora]  may  ^ipoint,  or  authorize  any 
principal  t^oer  to  appcrint.  one  or  more 
transfer  sgsnts  or  one  or  more  transfer 
clerics  and  one  or  mom  registnn  and 


may  require  all  certificates  for  capital 
stock  to  bear  the  signature  or  agnatures 
of  any  of  them. 

(b)  Transfers  of  capital  stock  shall  be 
made  on  the  books  of  (the  Corporaticm] 
Nasdaq  only  upon  deUvery  to  (the 
Corporation]  Nasdaq  or  its  transfer 
agent  of:  (i)  a  written  direction  of  the 
registered  holder  named  in  the 
certificate  or  such  holder's  attorney 
lawfully  constituted  in  writing),);  (ii)  the 
certificate  for  the  shares  of  capital  stock 
b«ng  transfaiTed(,];  and  (iii)  a  written 
assignment  of  the  shares  of  capital  stock 
evidenced  thereby. 

Sec.  [6.5]8.6    Each  certificate  for 
capital  stock  surrendered  to  (the 
Corpmation]  Nasdaq  for  exchange  or 
txansfn'  shall  be  canceled  and  no  new 
certificate  or  certificates  shall  be  issued 
in  exchange  for  any  existing  certificate 
other  than  pursuant  to  (Sec  6.6.  of  these 
By-Laws]  Section  8.7  until  such  existing 
certificate  shall  have  been  canceled. 

Lost,  Stolen,  Destroyed,  and  Mutilated 
Certificatas 

Sec.  [6.6)8. 7    In  the  evmt  that  any 
certificate  for  shares  of  capital  stock  of 
(the  Corporation]  Nasdaq  shall  be 
mutilated,  (the  Corpmaticai]  Nasdaq 
shall  issue  a  new  certificate  in  place  of 
such  mutilated  certificate.  In  (case)  the 
event  that  any  such  certificate  shall  be 
lost,  stolen,  or  destroyed  [the 
Corporation],  Nasdaq  may,  in  the 
discreticHi  of  the  Board  (of  Directon)  or 
a  committee  [designated]  appmnted 
thereby  with  power  so  to  act.  issue  a 
new  certificate  for  capital  stock  in  the 
place  of  any  such  lost,  stolen,  at 
destroyed  certificate.  The  applicant  for 
any  sidMtituted  certificate  or  certificates 
shall  surrender  any  mutilated  certificate 
or,  in  the  case  of  any  lost,  stolen,  or 
destroyed  certificate,  furnish 
satisfactory  proof  of  such  loss,  theft,  or 
destruction  of  such  certificate  and  of  the 
ownoship  thereof.  The  Board  (of 
Directon]  or  such  conunittee  may,  in  its 
diacretioa.  require  the  ownm  of  a  lost  at 
destroyed  certificate,  or  [his]  the 
owner's  representatives,  to  furnish  to 
(the  Ccupaation]  Nasdaq  a  bond  with 
an  acceptable  surety  m  sureties  and  in 
sudi  sum  as  will  be  sufficient  to 
indemnify  [the  Corporation]  Nasdaq 
against  any  claim  that  may  be  made 
against  it  en  account  of  the  lost,  stolen, 
<x  destrojred  owrtifiarte  w  the  issuancw 
of  such  new  certificate.  A  new 
certificate  m^  be  issued  without 
requiring  a  hood  when,  in  the  judgment 
of  the  Board  [of  Directon],  it  is  proper 
to  do  so. 


Fixiiig  of  Record  [Dates]  DMr 

Sec.(6.7]8.6    The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  ( (a)  In  order  that  the 
Corporation  may  detomine  the 
stoddiolden  entitled  to  notice  of  or  to 
vote  at  any  meeting  of  stockholden  <x 
any  adjournment  thereof,  or  to  express 
consent  or  dissent  to  corporate  action  in 
writing  without  a  meeting,  or  to  exercise 
any  ri^ts  with  respect  to  any  change, 
convenion  or  exchange  of  stock,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Bosird  of  Directon  may  fix,  in 
advance,  a  record  date,  whidi  shall  not 
be  more  than  sixty  nor  less  than  ten 
days  before  the  date  of  any  meeting  of 
stockholden,  nor  more  than  siicty  da3fs 
prior  to  any  other  action.  Only  such 
stockholders  as  shaU  be  stockholden  of 
record  on  the  date  so  fixed  shall  be 
entitled  to  notice  of  and  to  vote  at  sudi 
meeting  or  any  adjournment  thereof,  or 
to  give  sudi  consent  or  dissent,  or  to 
exercise  such  ri^ts  with  respect  to  any 
such  change,  conversion  or  exchange  of 
stock,  or  to  participate  in  any  such 
action,  notvddistanding  the  transfar  of 
any  stock  on  the  books  of  the 
Corporation  after  any  record  date  so 
fixed.) 

((b)  If  no  record  date  is  fixed  by  the 
Bood  of  Directon: 

(i)  the  record  date  for  detomining 
stockholden  entitled  to  notice  of  or  to 
vote  at  a  meeting  of  stockholden  shall 
be  at  the  close  of  business  on  the  day 
next  preceding  the  date  on  wdiich  notice 
is  given,  or  if  notice  is  vraived,  at  the 
close  of  business  on  the  day  next 
preceding  the  day  on  which  the  meeting 
is  held: 

(ii)  the  record  date  for  detennining 
stockholden  entitled  to  express  consent 
to  corporate  action  in  writing  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directora  is  necessary,  shall  be 
at  the  close  of  business  on  the  day  on 
wdiich  the  first  Mrritten  consent  is 
mmroosod;  and 

(iii)  the  record  date  for  detennining 
stodcholden  far  any  other  purpose  shall 
be  at  the  close  of  business  on  die  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.] 

((c)  A  determination  erf  stoddiolden 
of  record  entitled  to  notice  of  or  to  vote 
at  a  meeting  of  stoddiolden  shall  apply 
to  any  adjournment  of  the  meeting: 
provided,  however,  that  the  Board  of 
Directon  may  fix  a  new  record  date  for 
the  adjoomed  meeting.] 

Article  [Vm  17 

Miscdlanaoas  ProviskMs 

Corporate  Seal 

Sec  (7.1)9.1    The  seal  of  [die 
Corporation)  Nasdaq  shall  be  circular  in 
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fonn  and  shall  bear,  in  addition  to  any 
other  emblem  or  device  approved  by  the 
Board  (of  Directors],  the  name  of  [the 
Corpcvation]  Nasdaq,  the  year  of  its 
incorporation,  and  the  words 
"Corporate  Seal"  and  "Delaware{"l." 
The  seal  may  be  used  by  causing  it  to 
be  affixed  or  impressed,  or  a  facsimile 
thereof  may  be  reproduced  or  otherwise 
used  in  such  manner  as  the  Board  [of 
Directors]  may  determine. 

nscalYaar 

Sec  [7.2)9.2    The  fiscal  year  of  [the 
Corporation]  Nasdaq  shall  begin  the  1st 
day  of  January  in  each  year,  or  such 
other  month  as  the  Board  (of  DirectMs] 
may  determine  by  resolution. 

Waivo- of  Notice 

Sec.  (7.319.3    (a)  Whenever  notice  is 
required  to  be  given  by  law.  the 
Restated  Certificate  of  buxuporation.  or 
these  By-Laws,  a  written  waiver  thereof, 
signed  by  the  person  or  persons  entitled 
to  such  notice,  whether  before  or  after 
the  time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  (stockholders,  directors] 
stockholder.  Directors,  or  members  of  a 
committee  of  (directors)  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  the  express 
purpose  of  objecting,  at  the  beginning  of 
the  meeting,  to  the  transaction  of  any 
business  because  the  meeting  is  not 
lawfully  called  or  convened. 

Execution  of  Inatruments,  ContractB, 
Etc 

Sec.  (7.4.]9.4    (a)  All  checks,  drafts, 
bills  of  exchange,  notes,  or  other 
obtigations  w  orders  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
(the  Corporation)  Nasdaq  by  such 
officer  or  officers  or  person  or  persons).) 
as  the  Board  (of  Directors],  or  a  duly 
authorized  committee  thoreof.  may  bom 
time  to  time  designate.  Except  as 
otherwise  provided  by  law,  the  Board 
(of  Directors),  any  committee  given 
specific  authority  in  the  premises  by  the 
Board  (of  Directors),  or  any  onnmittee 
given  authority  to  exercise  generally  the 
powers  of  the  Board  (of  Directors) 
during  intervals  between  meetings  of 
the  Board  (of  Directors),  may  authorize 
any  officer,  employee,  or  agent,  in  the 
name  of  and  on  behalf  of  (the 
Corporation]  Nasdaq,  to  enter  into  or 
execute  and  dehver  deeds,  bonds, 
mortgages,  contracts,  and  other 
obUg^ons  or  instruments,  and  such 


authority  may  be  general  or  confined  to 
specific  instances. 

(b)  All  appUcations,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 
authority,  may  be  executed  in  the  name 
of  (the  Corporation)  Nasdaq  by  any 
principal  officer  or  subordinate  officer 
of  (the  Corporation)  Nasdaq,  or,  to  the 
extent  designated  for  such  purpose  from 
time  to  time  by  the  Board  [of  Directors], 
by  an  employee  or  agent  of  [the 
Corporation)  Nasdaq.  Such  designation 
may  contain  the  power  to  substitute,  in 
the  discretion  of  the  person  named,  odb 
or  more  other  persons. 

Fonn  of  Records 

Sec.  (7.5)9.5    Any  records 
maintained  by  [the  Corporation)  Nasdaq 
in  the  regular  course  of  business, 
including  its  stock  ledger,  books  of 
account,  and  minute  books,  may  be  kept 
on.  or  be  in  the  form  of,  magnetic  tape, 
computer  disk,  or  any  other  information 
storage  device,  provided  that  the  records 
so  kept  can  be  converted  into  clearly 
legible  form  within  a  reasonable  time. 

Article  [Vm]  X 

AmendmaBts;  Emergency  By-Laws 

By  (Stockholders)  Steekkokkr 

Sec.  (8. 1  ]  1 0. 1    These  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any 
meeting  of  [stockholders  by  the  vote  of 
the  holders  of  not  less  than  a  majority 
of  the  outstanding  shares  of  stock 
entitled  to  vote  thereat]  the  stockholder, 
provided  that,  in  the  case  of  a  special 
meeting,  notice  that  an  amendment  is  to 
be  considered  and  acted  upon  shall  be 
inserted  in  the  notice  or  waiver  of  notice 
of  said  meeting. 

By  Diivctora 

Sec.(8.2]]0.2    Totheextoit 
permitted  by  the  Restated  Certificate  of 
bicorporation,  these  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any  regular 
or  special  meeting  of  the  Board  (of 
Directors]  by  a  resolution  adopted  by  a 
vote  of  a  maj<mty  of  the  whole  Board  (of 
Directors). 

Emefgeacy  By-Laws 

Sec.  (8.3)10.3    The  Board  (of 
Directors]  may  adopt  emergency  By- 
Laws  subject  to  repeal  m  change  by 
action  of  the  (stodcholders)  stockholder 
w\udx  shall,  notwrithatanding  any 
diffarent  provision  of  law.  ^  Restated 
Certificate  of  incorporaticm,  or  these  By- 
Laws,  be  operative  during  any 
emergency  resulting  from  any  nuclear  or 


atomic  disaster,  an  attack  on  the  United 
States  or  on  a  locality  in  which  [the 
Corporation]  Nasdaq  conducts  its 
business  or  customarily  holds  meetings 
of  the  Board  [of  Directors  or 
stockholders]  or  the  stockholder,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  which  a  quorum 
of  the  Board  (of  Directors]  or  a 
committee  thereof  cannot  readily  be 
convened  for  action.  Such  emergency 
By-Laws  may  make  any  provision  that 
may  be  practicable  and  necessary  [for] 
under  the  drcumstanoes  of  the 
emergency. 


Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Snbsidiariaa 

L  NASD.  hic. 

The  NASD.  inc.  (referenced  as 
"NASD"),  the  Registered  Section  ISA 
Association,  is  the  parent  company  of 
the  wholly-owned  Subsidiaries  NASD 
Regulation,  hic.  (referenced  individually 
as  ["NASDR")]'74ASD  Regulation")  and 
The  Nasdaq  Stock  Market,  Inc. 
(referenced  individually  as  "Nasdaq") 
(referenced  collectively  as  the 
"Subsidiaries").  The  term  "Association" 
shall  refer  to  the  NASD  and  the 
Subsidiaries  collectively. 

A.  Governors.  Directors  and  Committee 
Members 

The  tenns  "fridustiy  Governors," 
"Non-Industry  Governors,"  "Public 
Governors,"  "Industry  Directors."  "Non- 
Industry  Directors,"  "Public  Directtm." 
"Industry  committee  members,"  "Non- 
Industry  committee  members, "  and 
"Public  committee  members,"  as  used 
herein,  shall  have  the  meanings  set  forth 
in  the  By-Laws  of  the  NASD,  NASD 
Regulation  and  Nasdaq,  as  applicable. 
(following  definitions  are  applicable  to 
Governors  of  the  NASD.  Directors  of  the 
Subsidiaries,  and  Membms  of 
Committees  of  the  NASD  and  the 
Subsidiaries. 

1.  "Industry"  Governors.  Directors  or 
Committee  Members  shall  include  (a) 
officers,  directors  and  employees  of 
brokers  and  dealers  and  posons  who 
have  been  employed  in  any  such 
capacity  at  any  time  within  the  prior 
three  years;  and  (b)  persons  who  have 
consulting  m  emplojrment  relationships 
with  or  provided  professional  services 
to  the  Association  and  persons  who 
have  had  any  such  relationship  or 
provided  any  sudi  services  at  any  time 
within  the  prior  thraeyears. 

2.  "N(Hi-mdustry"  dovemns. 
Directors  or  Committee  Members  shall 
be  (a)  Public  Governors;  (b)  officers  and 
employees  of  issuers  of  securities  listed 
on  Hie  Nasdaq  Stod:  Market  or  traded 


in  the  over-the-counter  market;  (c) 
persons  affiliated  with  brokers  and 
dealers  that  operate  solely  to  assist  the 
securities-related  activities  of  the 
business  of  non-member  affiliates  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate's  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate);  (d)  employees  of 
an  entity  that  is  affiliated  with  a  broker 
or  dealer  that  does  not  accoimt  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  are 
primarily  engaged  in  the  business  of  the 
non-member  entity;  and  (e)  other 
individuals  who  would  not  be  Industry 
Governors,  Directors  or  Committee 
Members. 

3.  "Public"  Governors,  Directors  or 
Committee  Members  shall  be  non- 
industry  persons  who  have  no  material 
business  relationship  with  a  broker, 
dealer  or  the  Association.) 

B.  Functions  and  Authority  of  the 
NASD 

The  NASD  shall  have  ultimate 
responsibility  for  the  rules  and 
regulations  of  the  Association  and  its 
operation  and  administration.  As  set 
forth  below  in  Sections  II.A.  and  in.A.. 
the  NASD  has  delegated  certain 
authority  and  functions  to  its 
(subsidiaries)  Subsidiaries.  Actions 
taken  pursuant  to  delegated  authtnity. 
however,  remain  subject  to  review, 
ratification  or  rejection  by  the  NASD 
Board  in  accordance  with  procedures 
established  by  that  Board.  Any  function 
or  responsibility  as  a  registered 
securities  association  under  the 
Securities  Exchange  Act  of  1934  ("Act"). 
or  as  set  forth  in  the  [articles  of 
iiux>rporation]  Restated  Certificate  of 
Incorporation  or  the  by-laws  is  her^y 
reserved,  except  as  expressly  delegated 
to  the  (subsidiaries]  Subsidiaries.  In 
addition,  the  NASD  expressly  retains 
the  following  authority  and  functions: 

1.  To  exercise  overall  responsibility 
for  ensuring  that  the  Association's 
statutory  and  self-regulatory  obligations 
and  fimcticms  are  fulfilled. 

2.  To  delegate  authority  to  the 
Subsidiaries  to  take  actions  on  behalf  of 
the  NASD. 

3.  To  elect  the  Subsidiary  Boards  of 
Directors. 

4.  To  review  the  rulemaking  and 
disciplinary  decisions  of  the 
Subsidiaries  (See  Sections  [II.O  n.B. 
and  (in.C)  in.B.  below). 

5.  To  coordinate  actions  of  the 
Subsidiary  Boards  as  necessary. 

6.  To  resolve  any  diq>utes  between 
the  Subsidiaries. 

7.  To  administer  common  overiiead 
and  technology  of  the  Subsidiaries. 


8.  To  administer  the  Office  of  Internal 
Review  as  provided  in  Secticm  (ID.4) 
I.C.4.  below. 

9.  To  manage  external  Associatirai 
relations  on  major  policy  issiies. 

10.  To  direct  the  Subsidiaries  to  take 
action  necessary  to  effectuate  the 
purposes  and  functions  of  the 
Association. 

[C  Board  of  Governors 

1.  Composition:  The  NASD  Board  of 
Governors  ("NA^  Board")  shaU  be 
composed  of  at  least  Nine  (9)  and  no 
more  than  Thirteen  (13)  Governors,  a 
majority  of  whom  shall  be  Ncm-industry 
(including  at  least  Two  (2)  Public 
Governors).  The  Chief  Executive  Officer 
("CEO")  of  NASD  shaU  be  a  Governor, 
hi  the  event  that  the  NASD  Board  shall 
consist  of  Eleven  (11)  or  more 
Governors,  at  least  Three  (3)  shall  be 
Public  Governors. 

2.  Election  Procedures 

a.  Commencing  with  the  selection  of 
Governors  to  take  office  in  April  of 
1997.  Govonors  (except  the  CEO  of 
NASD)  shall  be  elected  by  a  majority 
vote  of  those  members  of  the  NASD 
casting  ballots  on  a  slate  of  nominees 
presented  to  the  NASD  membership  by 
the  National  Nominating  Committee  for 
election  by  secret  ballot 

b.  National  Nominating  Committee. 
(1)  The  National  Nwninating 

Committee  shall  be  composed  of  at  least 
Six  (6)  and  not  more  than  Nine  (9) 
members,  equally  balanced  between 
Industry  and  Non-industry  Committee 
Membns  (including  at  least  Two  (2) 
Public  Committee  Members).  In  the 
event  that  the  Nominating  Committee 
shall  consist  of  Seven  (7)  or  more 
members  at  least  Three  (3)  shall  be 
Public  Committee  Members.  If  at  any 
time  there  shall  be  an  odd  niunber  of 
members  of  the  National  Nraninating 
Committee.  Non-industry  Committee 
Members  shaU  be  in  the  majority.  No 
officer  or  employee  of  the  Association 
shall  serve  as  a  member  of  the  National 
Nominating  Committee  in  any.voting  or 
non-voting  capacity.  Two  members  of 
the  National  Nominating  Committee 
shall  be  selected  by  each  of  the 
Subsidiaries  and  the  NASD.  No  more 
than  three  of  the  Committee  Members 
and  no  more  than  two  of  the  Industry 
Committee  Monbers  shall  be  current 
members  of  the  NASD  Board  or  of  the 
Board  of  Directors  of  one  of  the 
Subsidiaries  (collectively  the 
"Association  Boards").  Any  membm  of 
the  National  Nominating  Committee 
who  is  a  curruit  member  of  any 
Associati<Hi  Board  shaU  be  in  his/hw 
final  year  of  service  on  any  Association 
Board. 


(2)  Members  of  the  National 
Nominating  Committee  shall  be 
appointed  annually  by  the  NASD  Board 
and  may  be  removed  for  cause  by  a 
majority  vote  of  the  NASD  Board. 

(3)  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  one  or  more  nominees  for  each 
vacant  or  new  Governor  position,  and 
for  each  Director  position  on  the  Boards 
of  Directors  of  the  Subsidiaries. 

3.  Contested  Elections 

a.  A  candidate  for  the  NASD  Board 
who  has  not  been  nominated  pursuant 
to  Section  2.b(3)  above  may  be 
nominated  by  petition,  for  the  term  of 
office  qiecified  by  the  Board  Sat  the 
vacant  governorship,  if  the  candidate 
presents  didy  executed  petitions  to  the 
National  Nominating  Ccnnmittee 
demonstrating  that  such  candidate  has 
the  support  of  Two  (2)  percent  of  the 
members  of  the  NASD. 

h.  A  candidate  for  the  NASD  Board 
may  be  included  on  the  ballot  only  if 
the  Committee  certifies  that  the 
candidate's  petitions  are  duly  executed 
by  the  requisite  number  of  members  of 
the  NASD  and  that  the  candidate  meets 
the  qualificatioiis  for  the  position  to  be 
filled,  as  defined  in  Section  LA.  above. 

4.  Term  of  Office 

a.  Each  Governor  shall  hold  office  for 
a  term  of  not  more  than  three  years,  or 
until  a  success<»  is  elected  and 
qualified,  or  until  death, 
disqualification.  resignaticHi.  or  removal 
Except  as  provided  in  paragraph  (b)  and 
(c).  Governors  may  not  serve  more  than 
two  consecutive  terms  of  office  on  any 
Association  Board. 

b.  The  CEO  of  the  NASD  shaU  serve 
as  a  member  of  the  NASD  Board  until 

a  successor  is  selected  and  qualified,  or 
until  death,  resignaticm, 
disqualification,  or  removal 

c  Where  a  Governor  is  appointed  to 
fill  a  term  of  less  than  one  year,  such 
Governor  shall  not  be  precluded  from 
serving  two  additional  terms  of  office. 

5.  Vacancies 

a.  If  a  Governor  positiao  becomes 
vacant  before  the  expiration  of  the 
Governor's  term  of  office,  the  National 
Nominating  Committee  shall 
recommend,  and  the  NASD  Board  shall 
elect  by  majority  vote  of  the  remaining 
Governors,  a  person  satisfying  the 
criteria  for  a  Governor  position  of  the 
tjrpe  (Industry,  Non-industry  or  PubUc), 
vacated  as  defined  in  Section  I.A.  above, 
unless  such  Govonw  has  a  remaining 
term  of  office  of  no  more  than  six 
months,  in  ndiich  case  no  replacement 
will  be  required. 
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b.  If  a  Governor  no  longer  satisfies  the 
criteria  for  the  category  in  which  he  or 
she  was  elected  (Industry,  Non-industry 
or  Public)  and  has  a  remaining  term  of 
ofBce  of  more  than  six  months,  such 
Governor  shall  be  automatically 
removed  firom  office  unless  the 
remaining  members  of  the  NASD  Board 
determine  otherwise  by  a  majority  vote 
and  the  failure  to  remove  the  Governor 
does  not  affect  the  proportional 
representation  set  forth  in  Section  I.C1. 
atxive. 

D.  Audit  Committee 

1.  The  Audit  Committee  shall  be  a 
committee  of  the  NASD  Board  and  shall 
include  the  following  functions: 

a.  To  ensure  the  existence  of  adequate 
controls  and  the  integrity  of  the 
finanrial  reporting  process  of  the 
Association. 

b.  To  recommend  to  the  NASD  Board, 
and  to  monitor  the  independence  and 
performance  of,  the  certified  public 
accountants  retained  as  outside  auditors 
by  the  NASD. 

c.  To  direct  and  oversee  all  the 
activities  of  the  Association's  internal 
review  function,  including  but  not 
limited  to  management's  responses  to 
the  internal  review  function. 

2.  Composition:  The  Audit  Committee 
shall  be  composed  of  Four  (4)  or  Five  (5) 
members  of  the  NASD  Board,  none  of 
whom  are  officers  or  employees  of  the 
Association.  The  Committee  shall 
include  at  least  one  Public  Conmiittee 
Member  who  shall  serve  as  Chairperson 
of  the  Committee.  The  Committee  shall 
have  no  more  than  two  Industry 
Committee  Members.  If  the  Committee 
shall  have  Four  (4)  members  it  shall 
have  not  more  than  One  (1)  Industry 
Committee  Member.  In  the  event  that 
the  size  of  the  NASD  Board  shall  at  any 
time  consist  of  Eleven  (11)  or  more 
members,  the  Audit  Committee  shall 
include  Two  (2)  Public  Committee 
Members.  In  addition,  each  Subsidiary 
shall  designate  a  PubUc  Member  of  its 
Board  as  a  liaison  to  the  Audit 
Committee.  The  Audit  Committee  may 
consult  with  that  person  on  issues 
relating  to  the  functions  of  the 
Subsichary,  but  neither  the  haison  nor 
any  officer  or  employee  of  the 
Association  shall  serve  on  the  Audit 
Committee  in  any  voting  or  non-voting 
capacity. 

3.  No  member  of  the  Audit  Committee 
shall  participate  in  the  consideration  or 
decision  of  any  matter  relating  to  a 
particular  NASD  member,  company  or 
individual  if  he  or  she  has  a  material 
interest  in,  or  a  professional,  business  or 
personal  relationship  with,  that 
member,  company  or  individual  or  if 
such  participation  shall  create  an 


appearance  of  impropriety.  Conmiittee 
members  shall  consult  with  the  General 
Counsel  of  NASD  to  determine  if  recusal 
is  necessary.  In  the  event  that  a  member 
of  the  Committee  is  recused  from 
consideration  of  a  matter,  any  decision 
on  the  matter  shall  be  by  a  vote  of  a 
majority  of  the  remaining  members  of 
the  Committee. 

4.  Office  of  Internal  Review:  The 
Audit  Committee  shall  have  exclusive 
authority:  (a)  to  hire  or  terminate  the 
Director  of  Internal  Review,  (b)  to 
determine  the  compensation  of  the 
Director  of  Internal  Review,  and  (c)  to 
determine  the  budget  for  the  Office  of 
Internal  Review.  The  Office  of  Internal 
Review  shall  report  directly  to  the  Audit 
Committee.  The  Audit  Committee  may. 
in  its  discretion,  direct  that  the  Office  of 
Internal  Review  also  report  to  senior 
management  of  the  NASD  on  matters  it 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversight  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function.] 

C.[E.]  Management  Compensation 
Committee 

1.  The  Management  Compensation 
Committee  shall  be  a  Committee  of  the 
NASD  Board  and  shall  have  the 
following  functions:  To  consider  and 
recommend  compensation  policies, 
programs,  and  practices  for  employees 
of  the  Association. 

2.  Composition:  The  Management 
Compensation  Committee  shall  be 
composed  of  (Four  (4)1  four  or  more 
[Members]  members  of  the  NASD  Board, 
equally  balanced  between  Industry  and 
Non[-industry]-Zndustry  Governors.  If  at 
any  time  there  shall  be  an  odd  number 
of  members  of  the  Management 
Compensation  Committee.  Non[- 
industry  Committee  Members] -/ndustiy 
committee  members  shall  be  in  the 
majority. 

D.jF.]  Access  to  and  Status  of  Officers, 
Directors,  Employees.  Books.  Records, 
and  Premises  of  Subsidiaries 

Notwithstanding  the  delegation  of 
authority  to  the  Subsidiaries,  as  set  forth 
in  Sections  n.A.  and  III.A.  below,  the 
staff,  books,  records,  and  premises  of  the 
Subsidiaries  are  the  staff,  books, 
records,  and  premises  of  the  NASD 
subject  to  oversight  pursuant  to  the 
(Securities  Exchange  Act  of  1934 
("Act")]  Ad,  and  all  officers,  directors, 
employees,  and  agents  of  the 
Subsidiaries  are  officers  [and],  directors, 
employees,  and  agents  of  the  NA^  for 
piuposes  of  the  Act 


n.  NASD  Regulation,  Inc. 
["NASDR")]("NASD  Regulation") 

A.  Delegation  of  Fimctions  and 
Authority 

1.  The  NASD  hereby  delegates  to  [the 
NASDR  and  the  NASDR]  NASD 
Regulation  and  NASD  Regulation 
assumes  the  following  responsibilities 
o/and  functions  as  a  registered 
securities  association: 

a.  To  establish  rules  and  regulations 
for  NASD  members  including,  but  not 
limited  to  fees  [and],  membOTship 
requirements  (and  the  Code  of 
Arbitration  and  Mediation  Procedure.], 
and  arbitration  procedures. 

b.  To  determine  Association  policy, 
including  developing  and  adopting 
necessary  or  appropriate  rule  changes, 
relating  to  the  business  and  sales 
practices  of  NASD  members  and 
associated  persons  with  respect  to,  but 
not  limited  to,  (i)  arbitration  of  disputes 
among  and  between  NASD  members, 
associated  persons  and  customers,  (ii) 
public  and  private  sale  or  distribution  of 
securities  including  underwriting 
arrangements  and  compensation,  (iii) 
finanrial  responsibility,  (iv) 
qualifications  for  NASD  membership 
and  association  with  NASD  members, 
(v)  clearance  and  settlement  of 
securities  transactions,  (vi)  NASD 
member  advertising  practices,  (vii) 
administration,  interpretation  and 
enforcement  of  Association  rules,  (viii) 
administration  and  enforcement  of 
Municipal  Securities  Rulemaking  Board 
("MSRB")  rtiles,  the  Csderal  securities 
laws,  and  other  laws,  rules  and 
regulations  the  Association  has  the 
authority  to  administer  or  enforce,  and 
(ix)  standards  of  proof  for  violations  and 
sanctions  imposed  on  NASD  members 
and  associated  persons  in  connection 
with  disciplinary  actions. 

c.  To  take  necessary  or  appropriate 
action  to  assure  compliance  with 
Association  policy,  Association  and 
MSRB  rules,  the  federal  securities  laws, 
and  other  laws,  rules  and  regulations 
the  Association  has  the  authority  to 
administer  or  enforce,  through 
examination,  surveillance,  investigation, 
enforcement,  disciplinary,  and  other 
programs. 

d.  To  administer  programs  and 
systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members'  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
maricets  operated  by  The  Nasdaq  Stock 
Market,  the  third  maricet  for  securities 
listed  on  a  registoed  exchange,  and  the 
over{-l-the(-]-counter  market. 

e.  To  examine  and  investigate  NASD 
members  and  associated  persons  to 
determine  if  they  have  violated 


Associaticm  or  MSRB  rules,  the  federal 
securities  laws,  and  other  laws,  rules, 
and  regulations  the  Association  has  the 
authority  to  administer,  interpret  [or 
enforce.  ].  or  enforce. 

f.  To  establish  and  maintain 
procedures  for  the  consideration  and 
determination  regarding  complaints  by 
members,  associated  persons,  and 
membars  of  the  public  wha  request 
investigative  or  disciplinary  actions  by 
the  Association. 

g  To  administer  Association 
enforcement  and  disdplinaiy  programs, 
including  investigation,  adjudication  of 
cases  and  the  imposition  of  fines  and 
other  sanctions. 

[g]  h.  To  administer  the  Association's 
office  of  professional  hearing  officers. 

[h]  i.  To  conduct  arbitrations, 
mediations,  and  other  dispute 
resolution  programs. 

[i]  /.  To  conduct  qualification 
examinations  and  continuing  education 
programs. 

[j]  L  To  operate  the  Central 
Registration  Depository[("CRD")). 

[k]  /.  To  determine  whether  applicants 
for  NASD  membership  have  met  the 
requirements  fw  membership 
established  by  the  Association. 

[1]  m.  To  place  restrictions  cm  the 
business  activities  of  NASD  members 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  federal 
securities  laws. 

[m]  n.  To  determine  whether  persons 
seeking  to  register  as  associated  persons 
of  NASD  members  have  met  such 
qualifications  for  registiatian  as  may  be 
established  by  the  Association, 
including  whether  statutorily 
disqualified  persons  will  be  permitted 
to  associate  with  particidar  NASD 
members  and  the  conditions  of  such 
association. 

[n]  o.  To  oversee  all  District  Office 
activities. 

[o]  p.  To  establish  the  annual  budget 
and  business  plan  for  [NASDR.]  NASD 
Regulation. 

(p]  q.  To  determine  allocation  of 
[NASDR]  NASD  Regulation  resources. 

[q]  r.  To  establish  and  assess  fees  and 
other  charges  on  NASD  members, 
persons  associated  with  NASD 
members,  and  others  using  the  services 
or  facilities  of  [NASDR.]  NASD 
Regulation. 

[r]  s.  To  manage  external  relations  on 
enforcement,  regulatory,  and  other 
policy  issues  with  Ccmgress,  the 
Seciirities  and  Exchange  Conmiission 
[("SEC")]r'Cbmmjssio/i";,  state 
regulators,  other  self-regulatory 
organizations,  business  groups,  and  the 
pi^lic. 


t.  To  operate  SUxdcwatch  in 
conjunction  tnth  Nasdaq  pursuant  to 
Section  IV. 

2.  All  action  taken  pursuant  to 
auth(mty  delegated  pursuant  to  (1)  shall 
be  subject  to  the  review,  ratification,  or 
rejection  by  the  NASD  Board  in 
accordance  with  procedures  established 
by  the  NASD  Board. 

(B.  Board  of  Directors 

1.  Subsequent  to  January  of  1997,  the 
NASDR  Board  of  Directors  ("NASDR 
Board")  shall  be  composed  of  at  least 
Twenty-one  (21)  and  no  more  than 
Twenty-five  (25)  Directors.  The 
President  of  NASIMlaball  be  a  member 
of  the  NASDR  Board  and  the  remaining 
members  shall  be  equally  balanced 
betwem  Loduotiy  and  Non-industry 
DiiectoTB.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  exchiding 
the  President,  a  m^rity  (tf  the  Directors 
other  than  the  President  shall  be  Ncn- 
industry.  The  NASDR  Board  shall 
include  Seven  (7)  representatives  of 
NASD  members  representing 
geographical  regions  defined  by  the 
NASDR  Board,  and  at  least  Three  (3)  at- 
large  industry  representatives.  The 
NASDR  Board  shall  include  at  least  Ten 
(10)  Non-industry  Directors,  inriliiHing 
at  least  Three  (3)  Public  Directors.  In  the 
event  that  the  NASDR  Board  shall 
consist  of  more  than  Twenty-two  (22) 
Members,  at  least  Four  (4)  shall  be 
Public  Directors.  The  NASDR  Board 
shall  include  representatives  of  an 
issuer  of  investment  company  shares  or 
an  affiliate  of  such  an  issuer  and  an 
insurance  company  or  an  affiliated 
NASD  member.  The  CEO  of  NASD  shall 
be  an  ex-officio  non-voting  member  of 
the  NASDR  Board. 

2.  Election  Procedures 

a.  The  National  Nominating 
Committee  shall  propose  to  ue  NASD 
Board  nmninees  tax  each  positicm  on  the 
NASDR  Board. 

b.  The  Seven  (7)  Industry  Members  of 
the  NASDR  Board  shall  be  nominated 
by  Regional  Nominating  Committees  for 
consideration  by  the  National 
Nominating  Conmiittee.  A  Regional 
Nominating  Committee  shall  consist  of 
equal  numbers  of  members  fit>m  each 
district  comprising  the  regions  and 
members  shall  be  selected  by  the 
District  Committee  for  that  District. 

c.  Any  officer,  director  at  employee  of 
a  NASD  member  who  has  not  otherwise 
been  nominated  by  the  Regional 
Nominating  Committee  may  seek 
nomination  if  the  candidate  presents 
duly  executed  petitions  to  the  Regional 
Nominating  Ccunmittee  for  the 
appropriate  geographical  region 
demonstrating  d^t  such.candidate  has 


the  support  of  at  least  Ten  (10)  percent 
of  the  NASD  members  in  that  r^oo. 
The  Regional  Nominating  Conunittee 
shall  siSnnit  the  names  of  its  nominees 
and  of  all  the  candidates  presenting 
Qualifying  petitions  to  the  numben  in 
mat  region  for  nomination  by  secret 
ballot  The  Regional  Nominating 
Committee  shul  nominate  to  the 
Naticmal  Nominating  Committee  the 
candidate  receiving  the  most  votes. 

d.  Terms  of  Office  and  Vacancies:  The 
tenns  of  office  of  Directors  and  the 
procedures  for  the  filling  of  vacancies 
shall  be  the  same  as  those  set  forth 
under  Section  LC4.  and  5.  above.] 

(C  NASDR]  B.  NASD  Regulation  Board 
Procedures 

1.  [Disciplinary  Actions — ^lAny  initial 
disciplinary  decision  of  die  Aseoriwtiofn, 
inchiding  oismissals,  may  be  appealed 
to  (the  NBCC  within  15  calendar  days.] 
or  called  for  review  byihe  NBOC 
[within  45  calender  days,  as]  in 
accMtkutce  with  the  procedures  set 
forth  in  the  [Code  of  Procedure.  A]  Rules 
of  the  Association.  Any  disciplinary 
dedsion  of  the  NBCC  and  any  decision 
oftiie  NBCC  with  respect  to  statatory 
disqualification  may  be  called  for 
review  by  {any  member  of  the  NASDR 
Board  not  later  than  its  meeting  next 
followdng  the  NBGCs  decision.  A]  the 
NASD  Ebagulation  Board  in  accordance 
with  the  procedures  set  forth  in  the 
Rules  of  the  Association.  Any 
disdplirHoydedaiaia  of  the  NBCC  or 
[the  NASDR  Board]  NASD  Regulation 
Board  and  any  decision  of  the  NBCC  or 
NASD  Regulation  Board  vfith  respect  to 
statutory  disqualification  may  be  called 
for  review  by  (any  member  of  the  NASD 
Board  not  Iqter  than  its  meeting  next 
foUowing  the  decision  of  the  NBOC  or 
NASDR  Board  but  v^iich  is  15  calendar 
days  or  more  following  the  decision  of 
the  NBCC  or  NASD  Board.  Any 
disciplinary  decision  not  appealed  or 
called  for  review  shall  become  the  final 
action  of  the  Association  upon  the 
expiration  of  the  time  allowed  for 
appeal  or  call  for  review]  the  NASD 
Board  in  accordaxKe  mth  the 
procedures  set  forth  in  the  Rules  of  the 
Association.  A  respondent  has  the  right 
to  appeal  a  final  action  of  the 
Association  taken  by  the  NBCC, 
[NASDR  or  NASD  to  the  SEC]  NASD 
Regulation  or  NASD  to  the  Commission. 

[2.  Statutory  Disqualification 
Decisions — ^Any  decision  of  the  NBCC 
with  respect  to  statutory  disqualification 
may  be  called  for  review  by  any  member 
of  the  NASDR  Board  not  later  than  its 
meeting  next  following  the  NBOC's 
decision.  A  decision  of  the  NBOC  or  the 
NASDR  Board  may  be  called  for  review 
by  any  member  of  the  NASD  Board  not 
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later  than  its  meeting  next  folloMring  the 
decision  of  the  NBCC  or  NASDR  Board 
but  which  is  15  calendar  days  or  more 
following  the  decision  of  the  NBCC  or 
the  NASDR  Board.  Any  decision  that  is 
not  called  for  review  shall] 

2.  Rule  Filings — Any  rule  change 
adopted  by  the  NASD  Regulation  Board 
that  imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  that  the  NASD  Reg^lation 
Board  refers  to  the  NASD  Board  because 
in  the  view  of  the  NASD  Regulation 
Board  it  raises  significant  policy  issues 
shall  be  reviewed  and  ratified  by  the 
NASD  Board  before  becoming  the  final 
action  of  the  Association.  If  the  NASD 
Regulation  Board  does  not  refer  a  rule 
change  to  the  NASD  Board  for  review, 
the  NASD  Regulation  Board  action  will 
become  the  final  action  of  the 
Association  [upon  expiration  of  the  time 
allowed  for  appeal  or  call  for  review.  A 
resptmdent  has  the  right  to  appeal  a 
final  action  of  the  Association  taken  by 
the  NBCC,  NASDR  or  NASD  to  the  SEC. 

3.  Rule  Filings — Any  rule  change 
adopted  by  the  NASDR  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
membos  or  that  the  NASDR  Board 
refars  to  the  NASD  Board  because  in  the 
view  of  the  NASDR  Board  it  raises 
significant  poUcy  issues  shall  be 
revie%ved  and  ratified  by  the  NASD 
Board  before  becoming  the  final  action 
of  the  Association.  If  the  NASDR  Board 
does  not  refiar  a  rule  change  to  the 
NASD  Board  for  review,  the  NASDR 
Board  action  will  become  the  final 
action  of  the  Association]  imless  called 
for  review  by  any  member  of  the  NASD 
Board  not  later  than  its  meeting  next 
foUowing  the  [NASDR]  NASD 
Reffilation  Board's  action  but  which  is 
15  calendar  days  or  more  following  the 
action  of  the  [NASDR  Board.]  NASD 
Regulation  Board.  Notwithstanding  the 
15  day  requirement,  the  NASD  Board 
may  determine  it  is  advisable  to  call  or 
not  call  for  review  any  rule  change 
within  the  15  calendar  day  period 
following  the  decision  of  the  NASD 
Relation  Board.  During  the  process  of 
developing  rule  proposals,  [NASDR] 
NASD  Regulation  staff  shall  consult 
with  and  seek  the  advice  of  Nasdaq  staff 
before  presenting  any  rule  proposal  to 
the  [NASDR  Board.]  NASD  Regulation 
Board. 

[4.  Notwithstanding  the  requirements 
set  forth  in  paragraphs  1  through  3  of 
this  Section,  the  NASD  Board  may 
determine  it  is  advisable  to  call  or  not 
call  for  review  any  disciplinary  action, 
statutory  disqualification  decision,  or 
rule  change  within  the  15  calendar  day 
poiod  foUowing  the  decision  of  the 


NBCC  or  the  NASIiHl  Board,  as 
appUcable. 

D]  C.  Supplemental  Delegation 
Regarding  [the  Formation  of 
Committees]  Committees 

[1.  The  NASDR  board  may  designate 
one  or  more  committees  and  delegate  to 
such  committees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  NASDR  Board  in 
carrying  out  the  functions  and  authority 
delegated  to  the  NASDR  by  the  NASD. 
Such  delegations  shall  be  in 
conformance  with  law,  the  charter  and 
the  by-laws  and  the  requirements  as  set 
forth  below  as  part  of  this  Flan  of 
Allocation  and  Delegation.  Any  action 
taken  by  a  committee  pursuant  to 
delegated  authority  shall  be  subject  to 
review,  ratification  or  rejection  by  the 
NASDR  Board  in  accordance  with 
procedures  established  by  the  NASDR 
Board.] 

1.  Market  Regulation  Committee 

[(a)  National  Business  Conduct 
Committee — A  National  Biisiness 
Conduct  Committee  may  be  created  for 
the  purpose  of:  ] 

a.  The  Market  Regulation  Committee 
shall  advise  the  NASD  Regulation  board 
on  regulatory  proposals  and  industry 
initiatires  relating  to  quotations, 
execution,  trade  reporting  the  trading 
practices:  advise  the  NASD  Regulation 
Board  in  its  administration  of  programs 
and  systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members'  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
markets  operated  by  The  Nasdaq  Stock 
Market,  the  third  market  for  securities 
listed  on  a  registered  exchange,  and  the 
over-the-counter  market;  provide  a  pool 
of  panelists  for  those  hearing  panels 
that  the  Chief-Hearing  Officer  or  his  or 
her  desigriees  determines  should 
include  a  member  of  the  Market 
Regulation  Committee  pursuant  to  the 
Rules  of  the  Association;  participate  in 
the  training  of  hearing  panelists  on 
issues  relating  to  quotations,  executions, 
trade  reporting,  and  trading  practices: 
and  review  the  recommend  to  the 
National  Business  Conduct  Committee 
changes  to  the  Association's  Sanction 
Guidelines. 

((i)  Hearing  and  deciding  appeals  of 
initial  disciplinary  decisions  of  the 
Association. 

(ii)  Considering  and  recommending  to 
the  NASDR  Board  poUcy  and  rule 
changes  relating  to  the  business  and 
sales  practices  of  NASD  members  and 
associated  persons. 

(iii)  Considering  and  recommending 
Association  enforcement  poUdes, 


including  policies  with  respect  to  fines 
and  other  sanctions. 

(b)  The  NBCC  shall  be  composed  of  at 
least  Eight  (8)  members  of  the  NASDR 
Board  equally] 

b.  The  NASD  Regulation  Board  shall 
appoint  the  Market  Regulation 
Committee  by  resolution.  The  members 
of  the  Market  Regjudation  Committee 
shall  be  balanced  between  hidustry  and 
Non-/ndustry  committee  members. 
[industry  Committee  Members 
(including  at  least  one  PubUc  Member). 
If  at  any  time  there  shall  be  an  odd 
niunber  of  Committee  Members,  a 
majority  of  the  Members  shall  be  Non- 
industry.  Each  NBCC  Member  shall  be 
elected  to  serve  a  one-year  term.] 

[2.  Other  Committees — ^With  respect 
to  any  other  committees  that  may  be 
formed  pursuant  to  this  Section  D  for 
purposes  other  than  those  set  forth  in  (1) 
above,  such  committee  shall  be  created 
in  accordance  with  the  by-laws  by 
resolution  or  resolutions  adopted  by  a 
majority  of  the  whole  NASDR  Board.] 

2.  National  Arbitration  and  Mediation 
Committee 

a.  The  National  Arbitration  and 
Mediation  Committee  shall  have  the 
powers  and  authority  pursuant  to  the 
Rules  of  the  Association  to  advise  the 
NASD  Regulation  Board  on  the 
development  and  maintenance  of  an 
equitable  and  efficient  system  of  dispute 
resolution  that  will  equally  serve  the 
needs  of  public  investors  and 
Association  members,  to  monitor  rules 
and  procedures  goverrung  the  conduct 
of  dispute  resolution,  and  to  have  such 
other  powers  and  authority  as  is 
necessary  to  effectuate  the  purposes  of 
the  Rules  of  the  Association. 

b.  The  NASD  Regulation  Board  shall 
appoint  the  National  Arbitration  and 
Mediation  Committee  by  resolution.  The 
members  of  the  National  Arbitration 
and  Mediation  Committee  shall  be 
equally  balanced  between  Industry  and 
Non-Industry  committee  members. 

m.  Delegation  to  Nasdaq 

A.  Delegation  of  Functions  and 
Authority 

1.  The  NASD  hereby  delegates  to 
Nasdaq  and  Nasdaq  assumes  the 
foUowing  responsibihties  and  functions 
as  a  registered  securities  association: 

a.  To  operate  The  Nasdaq  Stock 
Market,  automated  systems  supporting 
The  Nasdaq  Stock  Market,  and  other 
markets  or  systems  for  non-Nasdaq 
securities. 

b.  To  provide  and  maintain  a 
telecommunications  network 
infrastructure  linking  market 
participants  for  the  efficient  processing 


and  handling  of  quotations,  orders, 
transaction  reports,  and  comparisons  of 
transactions. 

c.  To  coUect,  process,  consolidate, 
and  provide  to  [NASDR]  NASD 
Regulation  the  information  requisite  to 
operation  of  the  siuveiUance  audit  trail. 

d.  To  develop  and  adopt  rule  changes 
(i)  apphcable  to  the  coUection, 
processing,  and  dissemination  of 
quotation  and  transaction  information 
for  securities  traded  on  The  Nasdaq 
Stock  Maiket,  on  other  markets  operated 
by  The  Nasdaq  Stock  Market,  in  the 
third  market  for  securities  listed  on  a 
registered  exchange,  and  in  the  over(-]- 
the[-]-coimter  market,  (ii)  for  Nasdaq(-]- 
operated  trading  systems  for  these 
securities,  and  (iii)  estabUshing  trading 
practices  with  respect  to  these 
securities. 

e.  To  develop  and  adc^t  rules, 
interpretations,  poUcies,  and  procedures 
to  maintain  and  enhance  the  integrity, 
fairness,  efficiency,  and  competitiveness 
of  The  Nasdaq  Stock  Market  and  other 
markets  operated  by  The  Nasdaq  Stodc 
Market. 

f.  To  act  as  a  Securities  Information 
Processor  for  quotations  and  transaction 
information  related  to  securities  traded 
on  The  Nasdaq  Stock  Market  and  other 
maikets  operated  by  The  Nasdaq  Stock 
Market. 

g.  To  act  as  processor  under  the 
Nasdaq/Unlisted  Trading  Privileges 
Plan  to  coUect,  consolidate,  and 
disseminate  quotation  and  transaction 
reports  in  eligible  securities  from  aU 
Plan  Participants  in  a  fair  and  tton(-]- 
discriminatory  manner. 

h.  To  administer  the  Association's 
involvement  in  National  Market  System 
Plans  related  to  NasdaqAJnlisted 
Trading  Privileges  or  the  trading  in  the 
third  market  for  securities  listed  on  a 
registered  exchange. 

i.  To  develop,  adopt,  and  administer 
rules  governing  listing  standards 
applicable  to  securities  traded  on  The 
Nasdaq  Stock  Maricet  and  the  issuns  of 
those  securities. 

j.  To  estabUsh  standards  for 
ps^cipation  in  The  Nasdaq  Stock 
Market],]  and  other  markets  or  systems 
operated  by  Nasdaq,  and  determine  in 
accordance  with  Association  and 
Nasdaq  procedures  it.  (i)  persons 
seeking  to  participate  in  any  of  such 
markets  and  systems  have  met  the 
standards  established  for  participants: 
and  (ii)  persons  participating  in  any  of 
the  markets  or  systems  continue  to  meet 
the  standards  established  for 
participants. 

k.  To  establish  and  assess  listing  fees 
upon  issuers  and  fees  for  the  products 
and  services  ofilned  by  Nasdaq. 


1.  To  establish  the  anmiwl  budget  and 
business  plan  for  Nasdaq. 

m.  To  determine  aUocation  of  Nasdaq 
resources. 

n.  To  manage  external  relations  on 
matters  related  to  trading  on  and  the 
operation  and  functions  of  The  Nasdaq 
Stock  Market,  other  markets  operated  by 
The  Nasdaq  Stock  Market  and  systems 
operated  by  the  Nasdaq  Stock  Market 
with  Congress,  the  [SEC]  Commission, 
stete  regulators,  other  self-regulatory 
organizations,  business  groups,  and  the 
public. 

0.  To  operate  Stockwatch  in 
conjunction  mth  NASD  Reg^ation 
pursuant  to  Section  IV. 

2.  AU  action  taken  piirsuant  to 
authority  delegated  piirsuant  to  (1)  shaU 
be  subject  to  the  review,  ratification,  or 
rejection  by  the  NASD  Board  in 
accordance  Mrith  procedures  established 
by  the  NASD  Board. 

(B.  Board  of  Directors 

1.  Composition — ^As  of  January  of 
1997  the  Nasdaq  Board  of  Directors 
("Nasdaq  Board")  shall  be  composed  of 
at  least  Eleven  (11)  and  not  more  than 
Fifteen  (15)  Directors.  The  President  of 
Nasdaq  shaU  be  a  member  of  the  Nasdaq 
Board  and  the  remaining  Members  shaU 
be  equaUy  balanced  between  Industry 
and  Non-industry  Directors,  including 
at  least  two  (2)  Pubhc  Directors.  If  at  any 
time  there  shaU  be  an  odd  number  of 
EHrectors,  excluding  the  President,  a 
majority  of  the  Dirwtors  other  than  the 
Presideiit  shaU  be  Non-industry.  In  the 
event  that  the  Nasdaq  Board  shaU 
consist  of  more  than  Twelve  (12)  * 
Members,  at  least  Three  (3)  shaU  be 
PubUc  Directras.  The  CEO  of  NASD 
shaU  be  an  ex-officio  non-voting 
member  of  the  Nasdaq  Board. 

2.  Election  Procedures 

a.  The  National  Nominating 
Committee  shaU  propose  to  the  NASD 
Board  nominees  for  each  position  on  the 
Nasdaq  Board. 

b.  Terms  of  Office  and  Vacancies:  The 
terms  of  office  of  Directors  and  the 
procedtires  for  the  filling  of  vacancies 
shaU  be  the  same  as  those  set  forth 
under  I.C.4.  and  5.  above.] 

[C]  B.  Nasdaq  Board  Procedures 

1.  Listing/DeUsting  Decisions — ^Any 
initial  decision  of  Nasdaq  staff 
concerning  the  listing  or  delisting  of 
securities  on  The  Nasidaq  Stock  Market 
may  be  appealed  to  the  Nasdaq  Listing 
and  Hearing  Review  Committee 
("Listing  C(»nmittee")  within  15 
calendar  days.  Or  caUed  for  review  by 
any  member  of  the  Listing  Committee 
within  45  days,  as  set  forth  in  the  Code 
of  Procedure.  A  decision  of  the  Listing 


Committee  may  be  caUed  for  review  by 
any  member  of  the  Nasdaq  Board  not 
later  than  its  meeting  next  foUowing  the 
Listing  Committee's  decision.  A 
decision  of  the  Nasdaq  Board  may  be 
caUed  fra  review  by  any  member  of  the 
NASD  Board  not  later  than  its  meeting 
next  foUo%ving  the  Nasdaq  Board's 
decision  but  which  is  15  calendar  days 
or  more  foUowing  the  deidsion  of  the 
Listing  Onnmittee  or  the  Nasdaq  Board. 
Any  decision  not  appealed  or  auled  for 
review  shaU  become  the  final  action  of 
the  Assodation  upon  expiration  of  the 
time  aUowed  for  appeal  or  caU  for 
review.  An  issuer  has  the  right  to  appeal  ■ 
a  final  action  of  the  Assodation  taken 
by  the  Listing  Committee,  Nasdaq  Board 
or  NASD  to  the  SEC 

2.  Rule  Filings — ^Any  rtde  change 
adopted  by  the  Nasdaq  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  issuers  or  that  the  Nasdaq 
Board  determines  to  r^r  to  the  NASD 
Board  because  in  the  view  of  the  Nasdaq 
Board  it  raises  significant  policy  issues 
shaU  be  reviewed  and  ratified  by  the 
NASD  Board  before  becoming  the  final 
action  of  the  Assodation.  If  the  Nasdaq 
Board  does  not  refer  a  rule  change  to  the 
NASD  Board  for  review,  the  Nasdaq 
Board  action  wiU  become  the  final 
action  of  the  Association  unless  called 
for  review  by  any  member  of  the  NASD 
Board  not  later  than  its  meeting  next 
foUowing  the  Nasdaq  Board's  action  but 
which  is  15  calendar  days  or  more 
foUowing  the  action  of  the  Nasdaq 
Board.  During  the  process  of  developing 
rule  proposals,  Nasdaq  staff  shaU 
consult  with  and  seek  the  advice  of 
NASIffi  staff  before  presenting  any  rule 
proposal  to  the  Nasdaq  Board. 

3.  Notwithstanding  the  requirements 
set  forth  in  paragraphs  1  and  2  of  this 
Section,  the  NASD  Board  may 
determine  it  is  advisable  to  caU  for 
review  any  listing/delisting  decision  w 
rule  change  within  the  15  calendar  day 
period  following  the  dedsion  of  the 
Listing  Committee  or  the  Nasdaq  Board. 
as  applicable. 

p.]  C.  Supplemental  Delegation 
Regarding  [the  Formation  of 
Committees]  Conunittees 

(The  Nasdaq  Board  may  designate  one 
or  more  committees  and  delegate  to 
such  committees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  Nasdaq  Board  in 
carrying  out  the  functions  and  authority 
delegated  to  Nasdaq  by  the  NASD.  Such 
delegations  shaU  be  in  conformance 
with  law,  the  charter  and  the  by-laws 
and  the  requirements  as  set  forth  below 
as  part  of  this  Plan  of  AUocation  and 
Delegati(m.  Any  action  taken  by  a 
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committee  pursiiant  to  delegated 
authority  shall  be  subject  to  review, 
ratification  or  rejection  by  the  Nasdaq 
Board. 

1.  Specific  Committees 

a.]  I.  Quality  of  Markets  Committee 
("QOMC") 

[[\)](a)  The  QOMC  shall  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  shall  have  the  following 
functions: 

l{,i)](l)  To  provide  advice  and 
guidance  to  the  Nasdaq  Board  on  issues 
relating  to  the  fairness,  integrity, 
efficiency,  and  competitiveness  of  the 
information,  order  handling  and 
execution  mechanisms  of  The  Nasdaq 
Stock  Market,  other  markets  operated  by 
The  Nasdaq  Stock  Market,  and  systems 
operated  by  The  Nasdaq  Stock  Market 
fin>m  the  perspective  of  investors,  both 
individual  and  institutional,  retail  firms, 
market  making  firms,  Nasdaq!-] -listed 
companies,  and  other  participants  in 
The  Nasdaq  Stock  Market. 

[(ii)]r2j  To  advise  the  Nasdaq  Board 
with  respect  to  national  market  systems 
plans  and  linkages  between  the  facilities 
of  Nasdaq  and  registered  exchanges. 

l[2)](b)  The  QOMC  will  have  broad 
representation  that  is  equally  balanced 
between  (industry]  Industry  and  [non- 
industiy]  Non-Industry  committee 
members.  The  committee  members  shall 
include  broad  representation  of 
participants  in  Tne  Nasdaq  Stock 
Market,  including  investors,  mariiet 
makers,  integrated  retail  firms,  and 
order  entry  firms. 

[b]  2.  Market  Operations  Review 
Committee  ("MORC") 

l{l]](a)  The  MORC  shall  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  shall  exercise  the  functions 
contained  in  (Section  70]  Rule  1 1890  of 
the  (Uniform  Practice  Code  ("UPC"),] 
Rules  of  the  Association  in  accordance 
with  the  procedures  specified  therein. 
[NASIHl]  NASD  Regulation  shall  receive 
weddy  reports  of  aU  determinations 
made  by  the  staff  or  MORC  under 
(Section  70  of  the  UPC]  Rule  1 1890  for 
regulatory  review. 

[[2)](b)  The  MORC  shall  be  appointed 
by  resolution  of  the  Nasdaq  Board  and 
shall  have  no  more  than  (Fifty  (50)]  50 
percent  of  its  members  directly  engaged 
in  mari»t  making  activity  or  employed 
by  a  member  firm  whose  revenues  from 
market  making  activity  exceed  10  (%] 
percent  of  its  total  revenues. 

[c]  3.  Firm  Operations  and  Clearance 
Committee  ("FOCC") 

l[l)](a)  The  FOCC  shall  be  a 
committee  appointed  by  the  Nasdaq 


Board  and  shall  have  the  following 
functions: 

[[i)](l)To  issue  interpretations  or 
rulings  with  respect  to  (Sections  4-10, 
12,  46,  67-68  and  71  of  the  UPC]  Rules 
11130-11180.  11200-11220.  11320. 
1 1620. 1 1830.  1 1880  of  the  Rules  of  the 
Association,  as  well  as  any  other 
provision  of  the  [UPC]  Rule  1 1000 
Series  pertaining  to  transactions  and 
post  execution  processing. 

((iilir^J  To  advise  the  Nasdaq  Board 
with  respect  to  modifications  to  the 
(UPC]  Rule  11000  Series  dealing  with 
the  transactions  and  post  execution 
processing. 

(d]  4.  Nasdaq  Listing  and  Hearing 
Review  Committee  ("Listing 
Committee") 

[[l)](a)  The  Listing  Committee  shall 
be  a  committee  appointed  by  the  Nasdaq 
Board  and  shall  have  the  foUowing 
functions: 

[{i)](l)  To  advise  the  Nasdaq  Board  on 
the  formulation  or  modification  of 
initial  or  maintenance  eligibility  criteria 
and  fees  appUcable  to  seciuities  listed 
on  The  Nasdaq  Stock  Market  or  traded 
on  other  markets  operated  by  The 
Nasdaa  Stock  Mari^et. 

[[u)]i2)  To  exercise  the  functions  set 
forth  in  (Article  IX]  the  Rules  of  the 
(Code  of  Procedure]  Association,  in 
accordance  with  the  procedures 
specified  therein. 

l[2)](b)  The  Listing  Committee  shall 
be  appointed  by  resolution  of  the 
Nasdaq  Board  and  shall  have  no  more 
than  (Fifty  (50)]  50  percent  of  its 
membev  directly  engaged  in  market 
making  activity  or  employed  by  a 
member  firm  whose  revenues  firom 
market  making  activity  exceed  10(%] 
percent  of  its  total  revenues. 

(2.  Other  Committees 

With  respect  to  any  other  committees 
that  may  be  formed  piirsuant  to  this 
Section  D  for  purposes  other  than  those 
set  forth  in  (1)  above,  such  committee 
shall  be  created  in  accordance  with  the 
By-laws  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Nasdaq  Board. 

E.]  IV.  Stockwatch 

The  Stockwatch  secti<m  handles  the 
trading  halt  functions  for  The  Nasdaq 
Stock  Market  and  exchange-listed 
securities  traded  in  the  over-the-counter 
market  (i.e.,  the  Third  Market).  Review 
of  all  questionable  market  activity, 
possible  rule  infarctions  or  any  other 
matters  that  require  any  type  of 
investigative  or  regulatory  follow-up 
will  be  referred  to  and  conducted  by 
[NASDR]  NASD  Regulation,  which  will 
assume  sole  responsibility  for  the  matter 


until  resolution.  This  responsibifity  will 
include  examinations,  investigations, 
dociunent  requests,  and  any 
enforcement  actions  that  (the  NASDR] 
NASD  Regulation  may  deem  necessary. 
(NASDR]  NASD  Regulation  staff  at  all 
times  will  have  access  to  all  records  and 
files  of  the  Stockwatch  function. 


Restated  Certificate  of  Incorporation  of 
National  Association  of  Securities 
Dealers,  Inc. 

The  present  name  of  the  corporation 
is  National  Association  of  Securities 
Dealers,  Inc.  ((the  "Corporation").  The 
CorporaUon]  ("NASD").  The  NASD  was 
originally  incorporated  as  a  nonstock 
corporation  imder  the  name  of 
Investment  Bankers  Conference,  Inc., 
and  its  original  Certificate  of 
Incorporation  was  filed  with  the 
Secretary  of  State  of  the  State  of 
Delaware  on  September  3, 1936.  This 
Restated  Certificate  of  Incorporation  of 
the  (Corporation)  NASD,  which  both 
restates  and  further  amends  the 
provisions  of  the  (Corporation's] 
NASD's  Certificate  of  Incorporation  as 
heretofore  amended,  was  duly  adopted 
in  accordance  with  the  provisions  of 
Sections  242  and  245  of  the  General 
Corporation  Law  of  the  State  of 
Delaware. 

Name 

First:  The  name  of  the  (Corporation] 
corpomtion  is  National  Association  of 
Securities  Dealers,  Inc. 

Delaware  Office  and  Agent 

Second:  The  registered  office  of  the 
(Corporation]  NASD  in  the  State  of 
Delaware  is  located  at  1209  Orange 
Street,  in  the  Gty  of  Wilmington, 
County  of  New  Castle.  The  name  and 
address  of  its  registered  agent  is  the 
Corporation  Trust  Company,  1209 
Orange  Street,  Wilmington,  Delaware. 

Objects  or  Purposes 

Third:  The  nature  of  the  business  or 
purposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 
for  which  corporations  may  be 
organized  under  the  General 
Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing,  the  business 
or  purposes  to  be  conducted  or 
promoted  shall  include  the  following: 

(1)  To  promote  through  cooperative 
efEort  the  investment  banking  and 
securities  business,  to  standardize  its 
principles  and  practices,  to  promote 
therein  high  standards  of  commercial 
honor,  and  to  encourage  and  promote 
among  membere  observance  of  Federal 
and  (^te]  state  securities  laws; 


(2)  To  provide  a  medimn  through 
which  its  membership  may  be  enabled 
to  confer,  consult,  and  cooperate  with 
governmental  and  other  agencies  in  the 
solution  of  problems  affecting  investors, 
the  public,  and  the  investment  banking 
and  securities  business; 

(3)  To  adopt,  administer,  and  enforce 
rules  of  fair  practice  and  rules  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  in  general  to 
promote  just  and  equitable  principles  of 
trade  for  the  protection  of  investors; 

(4)  To  promote  self-discipline  among 
membera,  and  to  investigate  and  adjiist 
grievances  between  the  public  and 
members  and  between  members; 

(5)  To  establish,  and  to  register  with 
the  Securities  and  Exchange 
Commission  as,  a  national  securities 
association  pursuant  to  Section  ISA  of 
the  Seciuities  Exchange  Act  of  1934,  as 
amended,  and  therri)y  to  provide  a 
medium  for  effectuating  the  purposes  of 
said  [section;]  Section;  and 

(6)  To  transact  business  and  to 
purchase,  hold.  own.  lease,  mortgage, 
sell,  and  convey  any  and  all  property, 
real  and  personal,  necessary, 
convenient,  at  useful  for  the  purposes  of 
the  [Coiporation:]  NASD. 

The  oojects  and  purposes  qMdfied  in 
the  foreg^ng  clauses  shall,  except 
when  otherwise  expressed,  not  be 
limited  or  restricted  by  reference  to,  or 
inferance  from,  the  terms  df  any  otlwr 
clause  in  this  (csrtificate  of 
incorporation]  Restated  Certifkxtte  of 
Incorporation,  but  the  objects  and 
purposes  specified  in  each  of  the 
foTMoing  clauses  of  this  [article]  Article 
shall  be  regarded  as  ind^Mndent  objects 
and  purposes. 

Fona  of  GiymtTatleB 

Fourth:  [This  Corporation]  The  NASD 
shall  be  a  membership  corporation  and 
shall  have  no  capital  stock.  The 
[Corpcwation]  NASD  is  not  organized 
and  shall  not  be  conducted  for  profit 
and  no  part  of  its  net  revenues  or 
earnings  shall  inure  to  the  benefit  of  any 
individual,  subscriber,  contributor,  or 
member. 

Except  as  may  be  otherwise  provided 
by  [applicable  law]  the  General 
Corporation  Law  of  the  Stale  of 
Delaware  at  this  Restated  Certificate  of 
Incorporation,  the  members  of  the 
(Corpnation)  NASD  shall  have  no 
voting  rights.  Notwithstanding  the 
foregoing,  the  members  shaU  be  entitled 
to  vote  for  the  election  of  Governors  and 
on  any  amendment  to  the  By-Laws  of 
the  [Corp<»atian]  NASD  in  acocadance 
with  the  procedures  for  sudi  a  vote  as 
provided  in  the  By-La%v8. 

Except  as  may  be  othnwiae  provided 
by  the  General  Coiporatfon  Law  of  the 


State  of  Delaware,  other  applic^le  law 
or  this  Restated  Certificate  of 
Incorporation,  the  conditions,  method  of 
admission,  qualifications  and 
classifications  of  membership,  the 
limitations,  rights,  powers  and  duties  of 
membera.  the  dues,  assessments,  and 
contributiODS  of  monben,  the  method 
of  expulsion  from  and  terminatian  of 
membership,  and  all  other  matten 
pertaining  to  the  membership  and  the 
oondiict,  management,  and  control  of 
the  business,  property,  and  afhin  of  the 
[Corporation]  NASD  shaU  be  as 
provided  from  time  to  time  in  the  By- 
Laws  of  the  [Cnporatian]  NASD  and  the 
Rules  of  the  Association. 

IndenmificatkMi;  GoreiBor  LiaUUty 

Fifth:  (a)  [To]  The  NASD  shall 
indemnify,  and  htdd  harmless,  to  the 
fullest  extent  permitted  by  [qiplicable 
law]  the  Genoa!  Corporation  Law  of  the 
State  <rf  Delaware  as  it  presently  exists 
or  may  [hereafter  be  amended,  the 
Corporation  shall  indemnify  any  poson 
who  was  or  is  made)  thaeafterbe 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
pason)  who,  by  reason  oftiiefact  that 
he  or  she  is  m  was  a  Govemta,  officer, 
or  employee  of  the  NASD,  or  ism  was 
a  Governor,  officer,  or  employee  of  the 
NASD  tidto  is  tH^  was  serving  at  the 
remiest  of  the  NASD  as  a  director, 
officer,  employee,  w  agent  of  another 
corporation,  partnership,  jt^  venture, 
trust,  enterprise,  orntm-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 
party,  ot  is  threatened  to  be  made  a 
party  [or  is  otherwise  involved  in 
any  ]to: 

(i)  any  thredened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  dvil.  criminal,  administrative 
[or  investigative.1.  or  investigative  (other 
than  an  actitml^orin  the  right  of  the 
NASD)  against  expenses  (including 
attorneys' fees  and  didntrsanents), 
judgments,  fines,  and  amounts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  any  such  action,  suit,  or 
proceeding;  or 

(ii)  anyOireatened.  pending,  or 
completed  action  or  suit  by  or  in  the 
rig^t  of  the  NASD  to  procure  a  judgment 
in  its  favor  against  expenses  (including 
(Otorneys' fees  and  ditbursanents) 
actually  and  reasonably  incurred  by 
such  person  in  conrtection  with  the 
defense  or  settlement  of  such  action  or 
suit. 

[(b)  A  Governor  of  the  Corporation 
shall  not  be  liable  to  the  Cegporation  or 
its  membera  far  mcmetary  damages  for 
laeach  of  fiduciary  duty  as  a  Governor, 
except  to  the  extent  such  exemption 


from  liability  or  limitation  thereof  is  not 
permitted  imder  the  General 
Corporation  Law  as  the  same  exists  or 
mav  hereafter  by  amended.] 

(b)  The  NASD  shall  advtmce  expenses 
(including  attorneys' fees  and 
disbursements)  to  persons  desalted  in 
Article  Fifth  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  m<Mer  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  1^  that  person  torepayall 
amounts  advanced  ^it  should  be 
ultimatelv  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Article  Fifth  or  otherwise. 

(c)  The  NASD  mm,  in  its  discretion, 
indemnify  and  holdhamJess.  to  the 
fullest  extent  permuted  by  tiie  General 
Corporation  Law  of  the  State  of 
Delavmre  as  it  presently  exists  or  may 
thereafter  be  amended,  any  person  (and 
the  heirs,  executors,  and  admirdstrators 
of  such  persons)  w^,  by  rsaaon  of  the 
fact  that  he[,  or  a  peraon  far  w^om  he 

is  the  legal  representative,  is  or  was  a 
Governor  or  officer  of  the  Corporation 
(X  ]  or  she  is  or  was  an  agent  of  the 
NASD  or  is  or  was  an  agent  of  the  NASD 
who  is  or  was  serving  at  the  request  of 
the  [Corporatfon]  NASD  as  a  dfrector, 
officer,  employee,  or  agent  of  another 
corporatian  [or  of  a],  partnenhip,  [joint 
venture.]  trust,  enterprise,  at  non-profit 
entity,  including  service  with  respect  to 
anplojrse  benefit  plans,  [against  all 
expenses,  liability,  and  loss  reasonabfy 
incurred  or  sufiiered  by  such  person,  and 
the  Corporation  shall  advance  expenses 
(including  attorneys'  fees)  to  such 
person.]  was  or  is  a  party,  or  is 
threatened  to  be  made  a  party  to  any 
action  or  prooeedittg  described  in 
Article  Fifth  (a). 

(d)  The  NASD  may.  in  its  discretion, 
pay  the  expenses  (including  atUmteys' 
fees  and  disbursements)  reasonably  and 
actually  incurred  by  an  agait  in 
defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposititm:  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
pason  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  writtai 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
uhunately  determined  that  the  person  is 
not  entitled  to  be  indeirmified  under  this 
Article  Fifth  or  otherwise. 

(e)  Notwithstanding  the  faragoingl, 
the  Coiporaticm  shall  be  required  to 
indemnify  a  perton  and  advance 
eoqMDses  to  such  person  in  connection 
wfth  a  proceeding  (or  part  thereof) 
commenced  by  sudi  perstm  only  if  the 
oommenoement  of  such  proceeding  (or 
part  thereof)  vras  authorized  by  the 
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Board  of  Governors,  llie  Board  of 
Governors  may  indemnify  and/or 
advance  expenses  to  any  employee  or 
agent  of  the  Corporation  to  the  extent  it 
deems  appropriate  and  to  the  extent 
pomitted  by  applicable  law.  The  rights 
conferred  on  any  person  by  this  Article 
Fifth(a)  shall  not  be  ]  or  any  other 
provision  of  these  By-Laws,  no  advance 
shall  be  made  by  the  NASD  to  an  agent 
or  non-officer  employee  if  a 
detennination  is  reasonably  and 
promptly  made  by  the  Board  by  a 
majority  vote  of  those  Governors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Governors  or  if 
such  Governors  so  direct,  by 
independent  legal  counsel,  that,  based 
upon  the  facts  known  to  the  Board  w 
such  counsel  at  the  time  such 
determination  is  made:  (1)  The  person 
seeking  advancement  of  expenses  (i) 
acted  in  bad  faith,  or  (ii)  did  not  act  in 
a  manner  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  the  NASD;  (2)  with 
respect  to  any  criminal  proceeding,  such 
person  believed  or  had  reasonable  cause 
to  believe  that  his  or  her  conduct  was 
unlawful;  or  (3)  such  person  deliberately 
breached  his  or  her  duty  to  the  NASD. 

(f)  The  indenmipcation  provided  by 
this  Article  Fifth  in  a  specific  case  shall 
not  be  deemed  exclusive  of  any  other 
rights  (which  such  person  may  have  or 
hereafter  acquire  under  any  statute, 
provision  of  this  Restated  Certificate  of 
Incorporation.  By-Law,  agreement,  vote 
of  members  or  disinterested  Governors 
or  other%vise.]  to  which  a  person  seeking 
indemnification  may  be  entitled,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  another  capacity 
while  holding  such  office,  ana  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Governor,  officer,  employee,  or 
agent  and  shall  inure  to  the  benefit  of 
such  person's  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  Article  FifSi  (j),  the  NASD 
shall  be  required  to  indemnify  any 
person  identified  in  Article  Fifth  (a)  in 
connection  with  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

(h)  The  NASiys  obligation,  if  any,  to 
indemnify  or  advance  expenses  to  any 
person  who  is  or  was  serving  at  its 
request  as  a  director,  officer,  employee, 
or  agent  of  another  corporation, 
partnership,  joint  venture,  trust, 
enterprise,  or  non-profit  entity  shall  be 
reduced  by  any  amount  such  person 
may  collect  as  indemnification  or 
advancement  from  such  other 


corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modincation  of  the 
[first  sentence]  foregoing  provisions  of 
this  Article  Fifth((b)]  shall  not  adversely 
afiiect  any  right  or  protection  [of  a 
Governor  of  the  Corporation  existing 
hereunder  with  respect  to]  hereunder  of 
any  person  respecting  any  act  or 
omission  occurring  prior  to  the  time  of 
such  repeal  or  modification. 

(j)Ifa  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  Fifth  is  not  paid  in  full  within  60 
days  after  a  written  claim  therefore  by 
an  indemnified  person  has  been 
received  by  the  NASD,  the  indannified 
person  may  file  suit  to  recover  the 
unpaid  amount  of  such  claim  and,  if 
successful  in  whole  or  in  part,  shall  be 
entitled  to  be  paid  the  expense  of 
prosecuting  such  claim.  In  any  such 
action,  the  NASD  shall  hatve  tiie  burden 
of  proving  that  the  indemnified  person 
is  not  entitled  to  the  requested 
indemnification  or  advancement  of 
expenses  under  the  General  Corporation 
Law  of  the  State  of  Delaware. 

(k)  The  NASD  shall  have  power  to 
purchase  and  mairttain  insurance  on 
behalf  of  any  person  who  is  or  was  a 
Governor,  officer,  employee,  or  agent  of 
the  NASD,  or  is  or  was  servirtg  at  the 
request  of  the  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
against  any  liability  asserted  against 
such  person  and  incurred  by  such 
person  in  any  such  capacity,  or  arising 
out  of  such  person's  status  as  such, 
whetiier  or  not  the  NASD  would  have 
the  power  to  indemnify  such  parson 
against  such  liability  hereunder. 

(1)  A  Governor  shall  not  be  liable  to 
the  NASD  or  its  mendters  for  monetary 
damages  for  breach  of  fiduciary  duty  as 
a  Governor,  except  to  the  extent  such 
exemption  from  liability  or  limitation 
thereof  is  not  permitted  under  the 
General  Corporation  Law  of  the  State  of 
Delaware  as  it  presently  exists  or  may 
hereafter  be  amended. 

Pef  petiuJ  Exirtence 

Sixth:  The  (Qwporationj  AMSD  shall 
have  perpetual  existence. 

Members'  Liability 

Seventh:  The  private  property  of  the 
members  shall  not  be  subject  to  the 
payment  of  corporate  debts  to  any 
extent  whatever. 

Govemon 

Ei^tk  To  the  fullest  extmt  pennitted 
by  Sections  141(a).  141(j).  and  215  of  the 
General  Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 


business  and  afiairs  of  the  [Corporation] 
NASD  shall  be  managed  and  the 
election  of  Governors  shall  be 
conducted  in  the  manner  provided  in 
this  Restated  Certificate  of  Incorporation 
and  the  By-Laws  of  the  [Corpc»«tion] 
NASD.  To  the  extent  there  is  any 
inconsistency  between  the  provisions  of 
this  Restated  Certificate  of  Incorporation 
and  the  By-Laws  relating  to  such 
matters  and  the  General  Corporation 
Law,  the  provisions  of  this  Restated 
Certificate  of  Incorporation  and  the  By- 
Laws  shall  govern  to  the  fullest  extent 
permitted  by  the  General  Corporation 
Law  and  other  applicable  law.  To  the 
fullest  extent  pomitted  by  the  General 
Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 
Board  of  Governors  may  delegate  such 
powers,  authority,  and  functions  as  it 
shall  determine  from  time  to  time,  in  a 
maimer  not  inconsistent  with  the  "Plan 
of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries," 
approved  by  the  Securities  and 
Exchange  Commission,  as  amended 
firom  time  to  time. 

The  [Corpmation]  NASD  shaU  be 
managed  under  the  direction  of  a  Board 
of  Governors  having  such  powers  and 
duties  as  shall  be  provided  from  time  to 
time  in  this  Restated  Certificate  of 
Incorporation  or  the  By-Laws  of  the 
[Corporation]  NASD.  The  Board  of 
Governors  shell  be  the  governing  body 
of  the  [Corporation]  NASD.  The 
membos  of  the  Board  of  Governors 
shall  be  elected  by  a  plurality  of  the 
votes  of  the  members  of  the 
[Corporation]  NASD  present  in  person 
or  represented  by  proxy  at  the  annual 
meeting  of  the  members  of  the 
[Corporation]  NASD  and  entitled  to  vote 
thereat.  Elections  shall  be  by  written 
ballot.  Any  Governor  so  elected  must  be 
nominated  by  the  National  Nominating 
Committee  or  certified  by  the  Secretary 
of  the  NASD  (as  provided  in  the  By- 
[laws)]  Lows)  and  must  satisfy  the  other 
qualifications  for  Governors  set  forth  in 
the  By-Laws  or  estabUshed  by  resolution 
of  the  Board  of  Governors  fit)m  time  to 
time,  which  quahfications  shall  be 
consistent  with  the  "Plan  of  Allocation 
and  Delegation  of  Fimctions  by  NASD  to 
Subsidiaries]"  as  approved  by  the 
Seciirities  and  Exchange  Conmiission, 
as  amended  from  time  to  time.  ]. " The 
By-Laws  may  also  provide  for  such 
assistants  to  the  Board  of  Governors, 
and  such  officers,  agents,  and 
employees,  as  may  be  deemed  necessary 
to  administer  affairs  of  the  [Corporationl 
NASD. 

The  Board  of  Governors  shall  be 
divided  into  three  classes.  Each 
Governor  shall  hold  office  for  a  tom  of 
not  more  than  three  years,  such  term  to 
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be  fixed  by  the  Board  at  the  time  of  the 
nominati(m  or  certification  of  stich 
Governor,  or  imtil  [his]  a  successor  is 
duly  elected  and  qualified,  or  until  [his] 
death,  resignation,  disqualificatioii.  or 
removaL  Except  for  the  Chief  Executive 
Officer,  no  Governor  may  serve  more 
than  two  consecutive  terms,  provided, 
however,  that  if  a  Governor  is  appointed 
to  fill  a  term  of  less  than  one  year,  such 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  Governor's  [current] 
initial  term.  The  Chief  Executive  Officer 
of  the  [Corporation]  NASD  shall  serve  as 
a  member  of  the  Board  until  [his]  a 
successor  is  selected  and  qualified,  or 
until  [his]  death,  resignation, 
disqualification,  at  removaL 

In  furthetance  and  not  in  limitatiaii  of 
the  powers  granted  by  [appUcable  law] 
the  General  Corporation  Law  of  the 
State  of  Delaware,  the  Board  of 
Governors  is  expressly  authorized 
unless  the  By-Laws  otherwise  provide, 
to  make,  alter,  ot  repeal  the  By-Laws  of 
the  [Corporation]  NASD. 

In  the  event  of  the  refusal.  &ilure. 
neglect,  or  inability  of  any  member  of 
the  Boaod  of  Governors  to  disdiarge 
[his]  such  member's  duties,  or  for  any 
cause  affecting  the  best  interest  of  the 
[Corporation]  NASD  the  sufficiency  of 
which  the  Board  of  Govem(ns  shall  be 
the  sole  judge,  the  Board  shall  have  die 
power,  by  the  affirmative  vote  of  two- 
thirds  of  the  Governors  then  in  office,  to 
remove  such  member  and  declare  [his] 
sucii  member's  position  vacant  and  that 
it  shall  be  filled  in  accordance  with  the 
provisions  of  the  By-Laws. 

The  [Corp<Hatioi^  NASD  may,  in  its 
By-Laws,  confer  powers  upon  its  Board 
of  Governors  in  addition  to  the 
foregoing  and  in  addition  to  the  powers 
and  authorities  expressly  confeiTed 
upon  them  by  [appUcable  law.]  the 
Gerteral  Corporation  Law  of  the  State  of 
Delaware. 

MeetingB  and  Offices 

Ninth:  Both  members  and  the  Board 
of  Governors  shall  have  power,  if  the 
By-Laws  so  provide,  to  hold  their 
meetings  and  to  have  one  or  more 
offices  within  or  without  the  Stete  of 
Delaware  and  to  keep  the  books  of  the 
[Corporation]  NASD  (subject  to  the 
provision  of  the  stetutes),  outside  the 
Stete  of  Delaware  at  such  places  as  may 
be  from  time  to  time  designated  by  the 
Board  of  Governors. 

Right  to  Amend  Certificate  of 
Incorporati«m 

Tenth:  The  [Corporation]  NASD 
reserves  the  right  to  amend,  alter, 
change,  or  repeal  any  provisions 
contained  in  this  [cOTtificate  of 


incorporation]  Restated  Certificate  of 
Incorporation,  in  the  manner  now  or 
hereafter  prescribed  by  statute,  and  all 
righte  coi^iied  upon  members  herein 
are  granted  subject  to  this  reservation. 

IN  WITNESS  WHEREOF,  this 
Resteted  Certificate  of  Incorporation  has 
been  signed  under  the  seal  of  the 

[Corporatian]  NASD  this day 

of[,  1996] , 

1997. 

NATIONAL  ASSOCIATION  OF 
SECURITIES  DEALERS.  INC 

By: \ 

[signature] 


[printed  name] 


[title] 

Attest:    

[titfe] 


JtesMnf  Certificato  of  iBoorporation  of 
NASD  Kegid^iaii.  Inc. 

The  undersigned.  Mary  Schapiro, 
President  of  NASD  Regulation,  Inc. 
("NASD  Regulation"),  a  Delaware 
corporation,  does  hmty  certify. 

FIRST:  That  [The]  the  name  of  the 
corporatian  is  NASD  Regulation.  Inc. 
The  date  of  filing  of  its  oriffnal 
Certificate  oflacoiporation  with  the 
Seavtary  of  State  tff}he  State  of 
Delaware  was  January  25, 1996.  The 
name  under  Mduch  NASD  Regulation 
vfas  oriffnally  incorporated  was  NASD 
Regulation,  bu:. 

SECX)ND:  [The  address  of  the 
Corporation's]  That  the  Certificate  of 
Incorporation  of  NASD  Regulation  has 
been  amended  and  restated  in  its 
entirety  as  follows: 

ArtiekPint 

The  name  of  the  corporation  is  NASD 
Regulation,  hie. 

A/tide  Second 

The  address  of  NASD  Regulation's 
registered  office  in  the  Stete  of  Delaware 
is  1209  Orange  Street.  City  of 
Wilmington.  County  of  New  CasUe, 
19801.  The  name  of  [the  Corporation's] 
NASD  Regulation's  registered  agent  at 
such  address  is  The  Corporati(m  Trust 
Company. 

Aitiek  Third 

[THIRD:]  The  purpose  of  [the 
Corporation]  NASD  Regulation  is  to 
engage  in  any  lawful  act  or  activity  for 
wMdi  corporations  may  be  organized 
under  the  Genual  Corp(»ation  Law  of 
the  Stete  of  Delaware].],  and,  without 
limiting  the  generality  of  the  forgoing 
business  or  purposes  to  be  conducted  or 
promoted,  shall  include  the 


responsibilities  and  functions  set  froth 
in  the  "Plan  of  Allocation  and 
Delegation  (^Functions  by  NASD  to 
Subsidiaries,"  as  approved  by  the 
Securities  and  Excnange  CommiMsion. 
as  amended  from  time  to  time.  NASD 
Regulation  (The  CorpOTation]  is  not 
otganized  for  profit  and  no  part  of  the 
net  earnings  of  [the  Corporation]  NASD 
Regulation  shall  inure  to  the  benefit  of 
any  private  stockholder  or  individual. 

Artkk  Fourth 

[FOURTH:]  The  total  number  of 
shares  of  stock  which  [the  Corporation] 
NASD  Regulation  shaU  have  authority 
to  issue  is  2,000,  par  value  $0.01  per 
share,  all  of  w^ui  shall  be  shares  of 
common  stodL 

ArUek  Fifth 

[FIFTH:]  (a)  The  business  and  afhin 
of  (the  Corporation]  NASD  RepUation 
shall  be  managed  1^  or  under  the 
direction  of  the  Bond  of  Directors.  The 
qualifications,  numbn.  tenure,  powers, 
and  duties  of  the  memben  of  the  Board 
of  Directon  shall  be  provided  in  the  By- 
Laws.  Except  as  otheowise  provided  in 
this  Restated  Certificate  of 
Incorporation,  the  By-Laws  shall  specify 
the  manner  by  which  directc»s  of  (the 
Corporation]  NASD  Regulation  shall  be 
nominated  and  elected. 

(b)  Unless  and  except  to  the  extent 
that  the  By-Laws  of  NASD  Regulation 
[the  Corporation]  shall  so  require,  the 
election  of  directors  of  [the  Corporation] 
NASD  Regulation  need  not  be  l^ 
^written  ballot 

[SDCTH:  To  the  hillest  extent 
permitted  by  appUcable  law  as  it 
presentiy  exists  or  may  hereafter  be 
amended,  the  Corporation  shaU 
indemnify  any  person  who  was  or  is  >^ 
made  or  is  threatened  to  be  made  a  party 
or  is  otherwise  involved  in  any  action, 
suit,  or  proceeding,  whether  civil, 
criminal,  administrative  or 
investigative,  by  reason  of  the  fiut  that 
he.  or  a  person  for  whom  he  is  the  legal 
representative,  is  or  was  a  director  or 
officer  of  the  Corporation  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust, 
enterprise  or  non-profit  entity, 
including  service  with  respect  to 
emplo]ree  benefit  plans,  against  all 
expenses.  UabiUty,  and  loss  reasonably 
incurred  or  suffered  by  such  person,  and 
the  Corparaticm  shaU  advance  expenses 
(including  atiomeys'  fees)  to  such 
person.  Notwithstanding  the  forgoing, 
the  Corporation  shaU  be  required  to 
indemnify  a  person  and  advance 
expenses  to  such  person  in  connection 
with  a  proceeding  (or  part  thereof) 
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commenced  by  such  person  only  if  the 
commencement  of  such  proceeding  (or 
part  thereof)  was  authorized  by  the 
Board  of  Directors.  The  rights  conferred 
on  any  person  by  this  Article  SIXTH 
shall  not  be  exclusive  of  any  other  rights 
which  such  person  may  have  or 
hereafter  acquire  under  any  statute, 
provision  of  this  Certificate  of 
Incorporation,  By-Law,  agreement,  vote 
of  stockholders  or  disinterested 
directors  or  otherwise.] 

Artiek  Sixth 

(SEVENTH:)  A  director  of  (the 
Corporation]  NASD  Regulation  shall  not 
be  liable  to  [the  Corporation]  NASD 
Regulation  or  its  [stockholders] 
stockholder  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  director, 
except  to  the  extent  such  exemption 
from  liability  or  limitation  thereof  is  not 
permitted  imder  the  General 
Corporation  Law  as  the  same  exists  or 
may  hereafter  be  amended.  Any  repeal 
or  modification  of  the  first  sentence  of 
this  Article  (SEVENTH]  SIXTH  shall  not 
adversely  affact  any  right  or  protection 
of  a  director  of  (the  Quporation]  NASD 
Regulation  existing  hereunder  Mrith 
respect  to  any  act  or  omission  occurring 
prior  to  such  repeal  or  modification. 

Artiek  SevemOt 

(EKSITH:)  In  furtherance  and  not  in 
limitation  of  the  powers  conferred  by 
the  laws  of  the  State  of  Delaware,  the 
Board  of  Directcnv  is  expressly 
authorized  and  empowered  to  make, 
alter,  and  repeal  the  By-Laws  of  [the 
Corporation]  NASD  Regulation,  subject 
to  the  power  of  the  (stockholders  of  the 
Corporationl  stockholder  of  NASD 
Regulation  to  aher  or  repeal  any  By-Law 
made  by  the  Board  of  Directors. 

ArtiOeEi^ktk 

(NINTH:  The  Corporation]  NASD 
Regulation  reserves  the  right  (at  any 
time,  and  from  time  to  time,]  to  amend, 
alter,  change,  or  repeal  any  provision 
contained  in  this  Restated  Certificate  of 
Incorporation,  (and  other  provisions 
authorized  by  the  laws  of  the  State  of 
Delaware  at  the  time  in  force  may  be 
added  or  inserted,]  in  the  manner  now 
or  hereafter  prescribed  by  [law;  and  all 
rights,  preferences  and  privileges  of 
whatsoever  nature  conferred  upon 
stockholders,  directors  or  any  other 
persons  whomsoever  by  and  pursuant  to 
this  Certificate  of  Incorporation  in  its 
present  form  or  as  hereafter  amended] 
statute,  and  all  rights  conferred  herein 
are  granted  subject  to  [the  rights 
reserved  in  this  Article  NINTH.]  this 
reservation. 


ArtkkNiiiA 

[TENTH:  The  Corporation]  NASD 
Regulation  shall  have  perpetual 
existence. 

(ELEVENTH:  The  name  and  mailing 
address  of  the  incorporator  is  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Seciirities  Dealere,  Inc.,  1735  K  Street. 
N.W..  Washington, DC.  20006. 

TWELFTH:  The  powers  of  the 
Incorporator  shall  terminate  upon  the 
filing  of  this]  THIRD:  That  such  Restated 
Certificate  of  Incorporation].  The  names 
and  mailing  addresses  of  the  persons 
who  are  to  serve  as  the  directors  of  the 
Corporation  until  the  first  annual 
meeting  of  the  stockholders  of  the 
Corporation,  Sr  until  their  successors 
are  elected  and  qualified  are  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street. 
N.W.,  Washington,  DC.  20006,  Richard 
G.  Ketchiun,  c/o  National  Association  of 
Securities  Dealers.  Inc..  1735  K  Street. 
N.W.,  Washington,  D.C.  20006  and  Mary 
Schapiro,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street. 
N.  W.,  Washington.  D.  C.  20006.]  has 
been  duly  adopted  by  the  stockholder  of 
NASD  Regulation  in  accordance  with 
the  applicable  provisions  of  Sections 
242  and  245  of  the  General  Corporation 
Law  of  the  State  of  Delaware. 

IN  WITNESS  WHEREOF.  (I.  the 
undersigned,  being  the  sole  incorporator 
hereinabove  named,  hereby 
acknowledge  that  the  foregoing 
Certificate  of  Incorporation  is  my  act 
and  deejjl  and  further  certify  that  the 
facts  hereinabove  stated  are  tnily  set 
forth,  and  accordingly  I  have  hereunto 

set  my  hand  this day  of 

January.  1996.]  the  undersigned  have 

executed  this  certificate  this 

day  of .  1997. 


(Incorporator]  Muy  Schapiro 
President 


Attest 


Alden  S.  Adkins 
General  Counsel 


Restated  Gntificate  of  IncorporatioD  of 
the  NASDAQ  Stock  Market,  Inc. 

[Adopted  in  accordance  with  the 
provisions  of  Section  242  and  Section 
245  of  the  General  Corporation  Law  of 
the  State  of  Delaware] 

[The  undersigned.  Joseph  R. 
Hardiman]  The  undersigned,  Alfred 
Berkeley,  President  of  llie  Nasdaq  Stock 
Marif^et.  Inc.  ("Nasdaq"),  a  Delaware 
corporation  [(the  "Corporation")],  does 
hereby  certify: 

FIRST:  That  the  name  of  the 
(Corporation]  corporation  is  The  Nasdaq 
Stock  Market.  Inc.  The  date  of  filing  of 


its  original  Certificate  of  Incorporation 
with  the  Secretary  of  State  of  Uie  State 
of  Etelaware  was  November  13. 1979. 
The  name  under  which  (the 
Corporation]  Nasdaq  was  originally 
incorporated  was  ^'NASD  Market 
Sorvicos  Inc." 

SECOND:  That  the  Certificate  of 
Incorporation  of  [the  Corporation] 
Nasdaq  has  been  amended  and  restated 
in  its  entirety  as  follows: 

Article  Fint 

The  name  of  the  (Corporation] 
corporation  is  The  Nasdaq  Stock 
Market.  Inc. 

Article  Second 

The  address  of  (the  Corporation's] 
Nasdaq's  registered  office  in  the  State  of 
Delaware  is  1209  Orange  Street.  City  of 
Wilmington.  (Delaware  19801.]  County 
of  New  Castle,  Delaware  19801.  The 
name  of  [its]  Nasdaq's  registered  agent 
at  such  address  is  The  Corporation  Trust 
Company. 

Article  Third 

The  nature  of  the  business  or 
purposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 
for  which  corporations  may  be 
organized  under  the  General 
Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing  business  or 
purposes  to  be  conducted  or  promoted, 
shall  include  the  responsibilities  and 
functions  set  forth  in  the  "Plan  of 
Allocation  and  Delegation  of  Functions 
by  NASD  to  Subsidiaries. "  as  approved 
by  the  Securities  and  Exchange 
Commission,  as  amended  from  time  to 
time,  [shall  include  the  foUowing: 

(a)  to  investigate,  study,  organize, 
develop,  maintain  and  operate,  and  to 
assist  and  contract  with  others  for  the 
investigation,  study,  organization, 
development,  maintenance  and 
operation  of  systems  for  collecting, 
processing,  and  preparing  for 
distribution  and  publication,  and 
otherwise  assisting,  participating  in.  and 
coordinating  the  distribution  and 
publication  of  information  with  respect 
to  transactions  in  and  quotations  for 
securities  by  means  of  an  electronic  data 
processing  system  or  systems,  as  such 
may  be  required  or  permitted  by  federal 
statute  and  regulation  (in  particular  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  the  regulations 
thereunder,  as  either  may  be  amended 
from  time  to  time)  on  a  current  and 
continuing  basis,  consistent  with  the 
public  interest,  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets  in  securities,  and  the 
removal  if  impediments  to  and 


perfection  of  the  mechanism  of  a 
national  market  system; 

(b)  to  Organize,  develop,  operate  and 
maintain  securities  marbsts  and  related 
systems  that  assure:  (i)  economically 
efficient  execution,  clearance  and 
settlement  of  securities  transactions:  (ii) 
fair  competition  among  brokers  and 
dealers,  and  among  exchange  maikets 
and  mari»ts  other  than  ex(£ange 
maricets;  (iii)  the  practicability  of 
broker/dealere  executing  inventors' 
orders  in  the  best  market;  (iv)  the 
linking  of  all  markets  for  qualified 
securities  through  conmumications  and 
data  processing  facilities:  and  (v) 
appropriate  regulatory  oversight; 

(c)  to  develop,  otganize.  opierate  and 
miiintHin  securities  markets  and  related 
systems  that  will  assist  the  National 
Association  of  Securities  Dealers.  Inc.  in 
carrying  out  its  regulatory 
responsibilities  under  the  Exchange  Act. 
particiilarly  Sections  llA  and  15A  and 
all  applicable  rules  promulgated  imder 
the  Exchange  Act; 

(d)  to  estaolish  terms,  conditions, 
rules,  regulations,  orders,  and  schedules 
for  the  operation,  maintenance,  and 
regulation  of  methods,  means  anid 
systems  established  by  the  Corporation; 
and 

(e)  to  offer  consulting  services 
respecting  the  organization, 
development,  operation,  and 
maintenance  of  securities  mariut 
systems  and  facilities,  including 
systems  and  procedures  for  regulatory 
oversight  of  trading  in  seciirities 
maricets.] 

Article  Fourth 

[The  Corporation]  Nasdaq  shall  be 
authorized  to  issue  a  total  of  2.000 
shares  of  common  stock  with  no  par 
value. 

Article  Fifth 

(The  Corporation]  Nasdaq  shall  be 
governed  by  the  Board  of  Directora  of 
such  number  and  having  such 
qualifications,  powen.  and  duties(.]  as 
shall  be  provided  in  the  By-Laws.  The 
Board  shall  be  selected  in  such  manner, 
and  shall  serve  for  such  term,  as  shall 
be  stated  in  the  By-Laws.  The  Board  of 
Directora  shall  have  the  power  to  adopt, 
alter,  or  repeal  the  By-Laws  of  [the 
Corporation]  Nasdaq  at  any  meeting  at 
which  a  quorum  is  present  by  the 
affirmative  vote  of  the  majority  of  the 
whole  Board  of  Directora. 

A  [Director  of  this  Corporation] 
director  of  Nasdaq  shall  not  be  liable  to 
[the  Corporation]  Nasdaq  or  its 
stockholdera  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  director, 
except  to  the  extent  that  such  exemption 
from  liability  or  limitation  thereof  is  not 


permitted  under  the  General 
Corporation  Law  of  the  State  of 
Delaware  as  the  same  exists  or  may 
hereafter  be  amended. 

Any  repeal  or  modification  of  the 
foregoing  paragraph  shall  not  adversely 
affact  any  right  or  protection  of  a 
director  of  [the  Corporation]  Nasdaq 
existing  hereunder  with  respect  to  any 
act  or  omission  occurring  prior  to  sudi 
repeal  or  modification. 

Article  Sixth 

Nasdaq  reserves  the  right  to  amend, 
aher,  change,  or  repeal  any  provisions 
contained  in  this  Restated  Certificate  of 
Incorporation,  in  the  maimer  now  or 
hereafter  prescribed  by  statute,  and  all 
rights  conferred  herein  are  graitted 
subject  to  this  reservation. 

Artkk  Seventh 

Nasdaq  (The  Corporation]  shall  have 
perpetual  existence. 

THIRD:  That  such  Restated  Certificate 
of  Incorporetim  has  been  duly  adopted 
by  the  [stockholdera  of  the  Corporation] 
stockholder  of  Nasdaq  in  acconlance 
with  the  applicable  provisions  of 
Sections  242  and  245  of  the  General 
Corporation  Law  of  the  State  of 
Delaware. 

IN  WITNESS  WHEREOF,  the 
undersigned  have  executed  this 

ootificate  this day  of , 

199_. 

[Joseph  R.  Hardiman]  Alfred  Berkeley 
President 

Attest:    

Robert  E.Aber 
(Secretary]  General  Counsel 

•        •        •        •        • 

Rnle0120 

0120.  Definitions 

When  used  in  these  Rules,  unless  the 
context  otherwise  requires: 

(a)  "Act" 

The  term  "Act"  means  the  Securities 
Exchange  Act  of  1934.  as  amended. 

(b)  "Aswiciation" 

The  term  "Association"  means, 
collectively,  the  NASD,  NASD 
Regulation,  and  Nasdaq.  [National 
Association  of  Securities  Dealen.  Inc. 
(NASD)  a  nonprofit  membership 
corporation  organized  under  the  laws  of 
the  State  of  Delaware.] 

(c)  "By-Laws" 

The  term  "By-Laws"  means  the  By- 
Laws  of  the  Corporation. 

(d)  "Code  efPiocediire" 

The  term  "Code  of  Procedure"  means 
the  procedural  rules  contained  in  the 
Rule  9000  Series. 

(e)  "Coaamiasion" 


Tlie  term  "Commission"  means  the 
Securities  and  Exchange  Commission 
(SEC),  established  pursuant  to  the  Act 
(0  "Completion  of  die  T^ansactton" 
The  term  "the  completion  of  the 
transaction"  means: 

(1)  In  the  case  of  a  customer  who 
purchases  a  security  through  or  from  a 
member,  except  as  provided  in 
stdiparagraph  (2),  the  time  when  sudi 
customer  pays  the  member  any  part  of 
the  purchase  price,  or.  if  payment  is 
effected  by  a  bookkeeping  entry,  the 
time  when  such  bookkeeping  entry  is 
made  by  the  member  for  any  part  of  the 
purdiase  price; 

(2)  In  the  case  of  a  customer  wdio 
purchases  a  security  through  or  from  a 
member  and  who  makes  pajrment 
therefor  prior  to  the  time  when  payment 
is  requested  or  notification  is  given  that 
payment  is  due.  the  time  when  such 
member  deliven  the  security  to  at  into 
the  account  of  such  customer. 

(3)  In  the  case  of  a  customer  vrfao  sells 
a  security  through  or  to  a  member, 
except  as  provided  in  subparagraph  (4). 
if  any  security  is  not  in  the  custody  of 
the  member  at  the  time  of  sale,  the  time 
wdien  the  security  is  delivered  to  the 
mnnber.  and  if  the  security  is  in  the 
custody  of  the  member  at  die  time  of 
sale,  when  the  member  transfere  the 
security  from  the  account  of  such 
customer; 

(4)  In  the  case  of  a  customer  wdio  sells 
a  security  through  or  to  a  member  and 
who  deliven  such  security  to  such 
member  prior  to  the  time  when  delivery 
is  requeued  m  notification  is  given  that 
delivery  is  due.  the  time  when  such 
member  makes  paj^ent  to  or  into  the 
accoimt  of  such  customer. 

Qd 'XIostooMr" 

Ime  term  "customer"  shall  not 
include  a  broker  or  dealer. 

(h)  "Fixed  Price  Offarim|" 

The  term  "fijced  price  onaring"  means 
the  offering  of  securities  at  a  stated 
public  ofEning  price  or  prices,  all  or 
part  of  which  securities  are  publicly 
offered  in  the  United  States  or  any 
territcny  thereof,  whether  w  not 
registered  under  the  Securities  Act  of 
1933,  except  that  the  term  does  not 
include  offerings  of  "exempted 
securities"  or  "municipal  securities"  as 
those  terms  are  defined  in  Secti(His 
3(a)(12)  and  3(a)(29).  respectively,  of  the 
Act  or  offerings  of  redeemable  securities 
of  investment  companies  registered 
pursuant  to  the  Investment  Company 
Act  of  1940  ^«^ch  are  offered  at  prices 
determined  by  the  net  asset  value  of  the 
securities. 

(i)  "Member" 

The  term  "member"  means  any 
individual,  partnership,  corporation  or 
other  legal  mtity  admitted  to 
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membership  in  the  Association  under 
the  provisions  of  Articles  II  and  TQ  of 
the  By-Laws. 

U)  "NASD" 

The  term  "NASD"  means  NASD.  Inc. 

(k)  "NtMdaq" 

The  tarn  "Nasdaq"  metms  The 
Nasdaq  Stock  MaAet,  Inc. 

(0  "NASD  ReguUtum" 

The  term  "NASD  Regulation"  ateans 
NASD  Regulation,  Inc. 

(m)  "AMmW  BuMumss  Cemdmet 


The  term  "National  Business  Conduct 
Committee"  means  the  committee  of  the 
Board  of  Directors  of  NASD  Regulation 
which  may  be  authorized  and  directed 
to  act  for  the  Board  of  Directors  of 
NASD  Regulation  in  a  manner 
consistent  with  the  By-Laws  of  NASD 
Regulation,  the  Rules  of  the  Association, 
arid  the  Delegation  Plan  with  respect  to 
(l)an  appeal  or  review  of  a  disciplinary 
ptt)ceedii\g;  (2)  a  statutory 
disqualification  decision;  (3)  a  review  of 
a  membership  proceeding;  (4)  a  review 
of  an  offer  of  setUement,  a  letter  of 
acceptance,  waiver,  and  consent,  and  a 
minor  rule  violation  plan  letter;  (5)  the 
exercise  ofexemptive  authmity;  and  (6) 
such  other  proceedings  or  actions 
authorized  by  the  Rules  of  the 
Association. 

(aXUN  "Pefsoo" 

The  term  "person"  shall  include  any 
natural  person,  partnership, 
corporation,  association,  or  other  legal 
entity. 

(•X(k)l  "Kolas"  «r  "Rmies  ttftkt 


The  term  "Rules"  er  "Jtirirs  tflk* 
AntrnHtm"  mtmrnt  Ike  mmmkrrrd  rmles  aet 
Jerik  M  Ott  NASD  Mmmmmi  ktgimmimg  with 
tke  Kmk  §109  Series,  m$  mdofted  by  tkg 
B*mr4  efG«9ermen  afOte  NASD  pmrsmtuU 
te  tke  By-Laws  efthe  NASD,  ms  hert^r 
ammdtd  or  suffleaiemled.  [means  the 
Rules  as  adopted  pursxiant  to  Article  VII 
of  the  By-laws,  as  the  same  may  be 
hereafter  amended  or  supplemented,  as 
provided  in  the  By-Laws.) 

0)10)1  "SelliBg  Group" 

The  term  "selUng  group"  means  any 
group  formed  in  connection  with  a 
piiblic  offering,  to  distribute  all  or  part 
of  an  issue  of  seciirities  by  sales  made 
directly  to  the  pubUc  by  or  through 
members  of  such  selling  group,  under 
an  agreement  which  imposes  no 
finanrial  commitment  on  the  members 
of  such  group  to  purchase  any  such 
securities  except  as  they  may  elect  to  do 
so. 

(fM(in)]  "Selling  Syndicate" 

The  term  "selling  syndicate"  means 
any  syndicate  formed  in  connection 
with  a  public  offering,  to  distribute  all 
or  part  of  an  issue  of  secixrities  by  sales 
maide  directly  to  the  pubUc  by  or 


through  participants  in  such  sjmdicate 
under  an  agreement  which  imposes  a 
financial  commitment  upon  participants 
in  such  syndicate  to  purchase  any  such 
seciuities. 


Proposed  Rule  0121 

0121.  Definitions  in  NASD  By-Laws 

Unless  the  context  otherwise  requires, 
or  unless  otherwise  defined  in  these 
Rules,  terms  used  in  the  Rules  and 
interpretive  material,  if  defined  in  the 
NASD  By-Laws,  shall  have  the  meaning 
as  defined  in  the  NASD  By-Laws. 
•        •        •        •        • 

Propoaed  Rule  IM-2210-4 

M-2219-4.  LJmtHtkms  om  Vte  of 

AstociaHom't  N 


(a)  Ute  ofAuocimliom  Name 
Members  may  indicate  membership  in 

the  Association  in  conformity  with 
Article  XVI,  Section  2  of  the  NASD  By- 
Laws  in  one  or  more  of  the  following 
warn: 

(1)  A  member  may  indicate 
membership  in  the  Association  in 
recognized  trade  directories  or  other 
similar  types  of  business  listings. 

(2)  A  member  may  indicate 
membership  in  the  Association  in  the 
member's  advertisements  and  sales 
literature  if  such  use  is: 

(A)  separate  from  the  regular  text  of 
the  advertisement  or  sales  literature; 

(B)  in  a  smaller  type  size  and  with  less 
emphasis  than  that  used  for  the 
member's  name;  and 

(C)  carries  no  direct  or  implied 
indication  of  Association  approval  of 
any  security  or  service  discussed  in  the 
advertisement  or  sales  literature. 

(3)  A  confirmation  form  for  an  over- 
the-counter  transaction  may  include  the 
following  statement:  "This  transaction 
has  been  executed  in  conformity  with 
the  Uniform  Practice  Code  of  the 
National  Association  of  Securities 
Dealers,  Inc. ". 

(4)  A  member  may  indicate 
membership  in  the  Association  on  the 
door  or  entrance  way  of  a  member's 
principal  office  or  a  registered  branch 
office  in  the  following  manner: 
"Member,  National  Association  of 
Securities  Dealers,  Inc. "  or  "Member  of 
the  National  Association  of  Securities 
Dealers,  Inc.". 

(b)  CerttfieatioH  ofMemkerrluf 
Upon  request  to  the  Association,  a 

jnemher  shall  be  entitied  to  receive  an 
appropriate  certification  of 
membership,  which  may  be  displayed  in 
the  principal  office  or  a  registered 
brxwch  office  of  the  member.  The 
certification  shall  remain  the  property  of 
the  Association  and  shall  be  returned  by 


the  member  upon  request  of  the  NASD 
Board  or  the  Chief  Executive  Officer  of 
the  Association. 

(e)  FraadiUeia  or  Mideadbtg  Vte 
Prohikiied 

A  member  or  person  associated  with 
a  member  shall  not  use  the  name  of  the 
Association  in  a  fraudulent  or 
misleading  manner  in  connection  with 
the  promotion  m  sale  of  any  security  or 
in  cormection  with  any  other  aspect  of 
the  member's  business  or  imply  orally, 
visually,  or  in  writing  that  the 
Association  endorses,  indemnifies,  or 
guarantees  a  member's  business 
practices,  selling  methods,  or  class  or 
type  of  securities  offered. 

(H  VJsfariM  efRmk  2119 

An  improper,  fraudulent,  or 
misleading  use  of  the  Association's 
name  by  a  member  or  person  associated 
with  a  member  shall  be  deemed  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  violation 
of  Rule  2110. 
•        •        •        •        • 
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REQUIREMENTS 
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""The  TabiM  of  ContanU  for  tha  propowd  Rule 
1010  Seriet,  tha  propoaed  Rule  SOOO  Series,  and  the 
propoead  Rule  9000  Seriaa  ara  included  as  a 
convenience  to  guide  the  reader  through  a  lengthy 
document,  but  are  not  part  of  the  propoaed  rule 


RnklOlO 

1910.  Meatbertkif  Prmndlmgs 

1911.  DeJbatiamM 

Unless  otherwise  provided,  terms 
used  in  the  Rule  1010  Series  shall  have 
the  meaning  as  defined  in  Rule  0120. 

(a)  "AffSeamf' 

The  term  "Applicant"  means  a  person 
or  entity  that  applies  for  membership  in 
the  Association  in  accordance  with  Rule 
1013  or  seeks  to  remove  or  modify  a 
restriction  in  accordance  with  Rule 
1018. 

(b)  "Associated  Pertom" 

The  term  "Associated  Person" means 
a  sole  proprietor,  partner,  officer, 
director,  branch  manager,  or  natural 
person  occupying  a  similar  status  or 
performing  similar  functions  who  will 
be  or  is  anticipated  to  be  associated 
with  the  Applicant,  or  any  natural 
person  engaged  in  the  investment 
banking  or  securities  business  who  will 
be  or  is  anticipated  to  be  directly  or 
indirectly  controlling  or  controlled  by 
the  AppUcant.  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  under  the  NASD  By-Laws  or 
the  Rules  of  the  Association. 

(e)  "Department" 

The  term  "Department"  means  the 
Department  of  Member  Regulation  of 
NASD  Regulation,  Inc. 

(d)  Director 

The  term  "Director"  means  a  member 
of  the  NASD  Regulation  Board, 
excluding  the  Chief  Executive  Officer  of 
the  NASD. 

(e)  "dbtriet" 

■  The  term  "district"  means  a  district 
established  by  the  NASD  Regulation 
Board  under  Article  Vm,  S^tion  8.1  of 
the  NASD  Regulation  By-Laws. 

(/)"dittriel  office" 

The  term  "district  office"  means  an 
office  of  NASD  Regulation.  Inc.  located 
in  a  district. 

(g)  "Govermor" 

The  term  "Governor"  means  a 
member  of  the  NASD  Board. 

(h)  "ImterestedAssodaHoH  Sn^' 

The  term  "Interested  Association 
Staff"  means  an  employee  who  directly 
participates  in  a  decision  on  a 
membership  application  or  in  a  decision 
under  Rule  1018  or  1019,  an  employee 
Hrho  directly  supavises  an  employee 
with  respect  to  such  decision,  an 
employee  who  conducted  an 
investigation  or  examination  of  a 
member  tRat  files  an  application  urtder 
Rule  1018  or  a  notice  under  Rule  1019, 
the  District  Director  for  the  relevant 
district,  and  the  head  of  the 
Department. 

(i)  "NASD  Board" 

The  torn  "NASD  Board"  means  the 
Board  of  Governors  of  the  NASD. 


0)  "NASD  Regalatiom  Board" 
The  term  "NASD  Regulation  Board" 
means  the  Board  of  Directors  of  NASD 
Regulation, 
(k)  "tales  frmetiee  violalioni" 
The  tenn  "sales  practice  violations" 
means  any  conduct  directed  at  or 
involving  a  customer  that  would 
constitute  a  violation  of  any  Rule  in  the 
Rule  2000  or  3000  Series,  any  provision 
of  the  Act,  or  any  state  statute 
prohibiting  fraudulent  conduct  in 
cormection  with  the  offer,  sale,  or 
purchase  of  a  security  or  in  connection 
with  the  rendering  of  investment  advice. 
(D  "Sabeommitlee" 
The  term  "Subcommittee"  means  a 
subcommittee  of  the  National  Business 
Conduct  Coamtittee  that  is  constituted 
pursuant  to  Rule  1015  to  conduct  a 
review  of  a  Department  decision  issued 
under  the  Rule  1010  Series. 

1912.  Gemeral  Proriiiom 

(a)  Sendee  tfNodeet  amd  Deeisioat; 
FOimgbyApplieamt 

Except  as  provided  in  Rules  1013  and 
1015,  a  notice  or  a  decision  issued  by 
the  Association  under  the  Rule  1010 
Series  with  respect  to  an  application 
shall  be  served  promptiy  by  first-class 
mail  on  the  Applicant  or  its  counsel. 
Service  by  the  Association  or  filing  by 
an  Applicant  by  mail  shall  be  deemed 
complete  upon  mailing.  Service  by  the 
Association  or  filing  by  an  Applicant  by 
commercial  courier  or  facsimile  shall  be 
deemed  complete  on  the  date  specified 
in  the  written  confirmation  of  receipt. 

(b)  Ex  Parte  Cimmaaieatiomt 

(1)  Urdess  on  notice  and  opportunity 
for  an  Applicant  and  Interested 
Association  Staff  to  participate,  m  to  the 
extent  required  for  t/ie  disposition  of  ex 
parte  matters  as  authorized  by  the  Rules 
of  the  Association: 

(A)  an  Applicant,  a  counsel  or 
representative  of  an  AppUcant,  or  an 
Interest  Association  Stctff  shall  not 
make  or  knowingly  cause  to  be  made  an 
ex  parte  commuiucation  relevant  to  the 
merits  of  a  membership  proceeding 
under  Ae  Rule  1010  Series  to  a 
Governor,  a  Director,  a  memba  of  the 
National  Business  Conduct  Committee 
or  a  Subcomnuttee  thereof,  or  an 
Association  employee  Mrho  is 
participating  or  advising  in  a  decision  of 
such  a  person  with  respect  to  thta 
proceeding;  cmd 

(B)  a  Governor,  a  Director,  a  member 
of  National  Business  Conduct 
Committee  or  a  Subcommittee  thereof, 
or  an  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  such  a  person  with  respect  to  a 
membership  proceeding  ^taJl  not  make 
or  knowing^  cause  to  be  made  to  an 
Applicant,  a  counsd  or  representative 


of  the  AppUcant,  or  an  Interested 
Association  Staff  an  ex  parte 
communication  relevant  to  the  trmrits  of 
that  proceeding. 

(2 J  A  Governor,  a  Director,  a  meznher 
of  the  National  Business  Conduct 
Conunittee  or  a  Subcommittee  thereof, 
or  an  Association  employee 
participating  or  advising  in  the  decision 
of  such  a  person,  ¥fho  receives,  makes, 
or  knowingly  causes  to  be  made  a 
conunuiucation  prohibited  by  this 
paragraph  shall  place  in  the  record  of 
the  membership  proceeding: 

(A)  aU  such  written  communications; 

(B)  manoranda  stating  the  substance 
of  all  such  oral  coaununications;  and 

(C)  aU  written  responses  and 
memoranda  stating  the  subatance  of  all 
oral  responses  to  all  such 
communications. 

(3)  The  prohibitions  againa  ex  parte 
communications  shaU  become  effective 
when  Association  staff  has  knowiedg/e 
that  an  AppUcant  intends  to  file  a 
written  request  for  review  by  thie 
National  Business  Conduct  Conunittee 
under  Rule  1015. 
(e)  Reeasal  or  Disqma^fieatioa 
A  Governor,  a  IXrector,  or  a  member 
of  the  National  Business  Conduct 
Conunittee  or  a  Subconmdttee  thereof 
shall  not  participate  in  a  matter 
governed  by  the  Rule  1010  Series  as  to 
which  that  person  has  a  conflict  of 
interest  or  bias,  or  if  circumstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned.  In  such 
a  case,  the  person  shaU  recuse  himsdf 
or  shall  be  disquaUfied  as  foUows: 

(1)  The  Chair  of  the  NASD  Board  shall 
have  authmity  to  direct  the 
disqualification  of  a  Gov&nor,  and  the 
Vice  Chair  of  the  NASD  Board  shaU 
have  authority  to  direct  the 
disquaUfication  of  the  Chair  of  the 
NASD  Board. 

(2)  The  Chair  of  the  NASD  Regulation 
Board  shaU  have  authority  to  direct  the 
disquaUfication  of  a  Director,  and  the 
Vice  Chair  of  the  N^D  Regulation 
Board  shaU  have  authority  to  direct  the 
disqualification  of  the  Chair  t^  the 
NASD  Regulation  Board. 

(3)  The  Chair  of  the  National  Business 
Conduct  Committee  shaU  have  authority 
to  direct  the  disqualification  of  a 
member  of  the  Committee  or  a  member 
of  a  Subcommittee  appmnted  pursuant 
to  Rule  1015,  and  the  Vice  Chair  of  the 
Corrunittee  shaU  have  authority  to  direct 
the  disquaUfication  of  the  Chair  of  the 
National  Business  Conduct  Conunittee. 

(d)Separalioa^  Review  FameHoat 
A  Director  shall  not  participate  or 
advise  in  the  decision  of  a  Governor 
with  respect  to  the  review  of  a 
manbership  proceeding  under  the  Rule 
1010  Sales,  and  a  Govmior  shaU  not 
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participate  or  advise  in  the  decision  of 
a  Director  with  respect  to  the  review  of 
a  membership  proceeding  under  the 
Rule  1010  Series. 

(t)  CompitaHom  «f  Time 

(l)CaiemdmrDay 

In  the  Rule  1010  Series,  "day"  means 
calendar  day. 

(2)Fonmmla 

In  computing  a  period  of  time  under 
the  Rule  1010  Series,  the  day  of  the  act. 
event,  default,  or  lapse  from  which  the 
period  of  time  designated  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Saturday, 
Sunday,  or  Federal  holiday,  in  which 
event  the  period  runs  until  the  end  of 
the  next  day  that  is  not  a  Saturday. 
Sunday,  or  Federal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  excluded  from 
the  computation  when  the  period 
prescribed  is  ten  days  or  less. 

(f)  Mtmhenkip  AppHemliom  Docket 

The  Department  shall  promptly 
record  in  the  Association's  membership 
application  docket  each  request  for 
review  filed  with  the  National  Business 
Conduct  Committee  under  Rule  1015 
and  each  subsequent  event,  filing,  and 
change  in  the  status  of  a  membership 
proceeding. 


W3. 


and  Membenhip 


(m)  FiBmg  ef  AfpHetOioH 

(1)  Each  Applicant  for  Association 
membership  shall  file  a  written 
application  with  the  Membership 
Department,  which  shall  transmit  the 
application  to  the  Department  staff  at 
the  district  office  in  the  district  in  which 
the  Applicant  has  or  intends  to  have  its 
principal  place  of  business.  An 
application  shall  include  the  following 
information  and  documents: 

(A)  a  detailed  business  plan,  in  a  form 
prescribed  by  the  Association,  that 
describes  all  material  aspects  of  the 
business  that  will  be,  or  are  reasonably 
anticipated  to  be,  performed  at  and  after 
the  initiation  of  business  operations, 
and  includes: 

(i)  a  trial  balaiKe,  balarKe  sheet, 
supporting  schedules,  and  computation 
of  net  capital,  each  of  which  has  been 
prepared  as  of  a  date  that  is  within  30 
days  before  the  date  of  application: 

(ii)  a  monthly  projection  of  income 
and  expenses,  with  a  supporting 
rationale,  for  the  first  twelve  months  of 
operations: 

(Hi)  an  organizational  chart; 

(iv)  a  list  of  the  intended  locations  of 
all  offices,  whether  or  not  such  offices 
would  be  required  to  be  registered  under 
the  Rules  of  the  Association,  and  the 


names  of  the  persons  who  will  be  in 
chargeXff  each  office; 

(v)a  list  of  the  types  of  securities  to 
be  offered  and  sold  and  the  types  of 
retail  or  institutional  customers  to  be 
solicited; 

(vi)  a  description  of  the  methods  and 
media  to  be  employed  to  develop  a 
customer  base  and  to  offer  and  sell 
products  and  services  to  customers, 
including  the  use  of  the  Internet, 
telephone  solicitation,  seminars,  or 
mailings; 

(vii)  a  description  of  the  business 
facilities  and  a  copy  of  any  proposed  or 
final  lease: 

(viii)  the  number  of  markets  to  be 
made,  if  any.  the  type  and  volatility  of 
the  products,  and  the  anticipated 
maximum  inventory  positions; 

(ix)  any  plan  to  enter  into  contractual 
commitments,  such  as  underwritings  or 
other  securities-related  activities; 

(x)  any  plan  to  distribute  or  maintain 
securities  products  in  proprietary 
positions,  and  the  risks,  volatility, 
degree  of  liquidity,  and  speculative 
nature  of  the  products;  and 

(xi)  any  other  activity  that  the 
Applicant  may  engage  in  that 
reasonably  could  have  a  material 
impact  on  capital  within  the  first  six 
months  of  business  operations: 

(B)  a  copy  of  the  Applicant's  most 
recent  Form  BD; 

(C)  evidence  of  all  registrations  and 
licenses  required  by  the  Commission, 
state  securities  authorities,  the 
Municipal  Securities  Rulemaking  Board, 
the  National  Securities  Clearing 
Corporation,  and  self-regulatory 
organizations,  and  a  copy  of  any 
decision  by  a  federal  or  state  authority 
or  self-regulatory  organization  taking 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

iD)  a  Ust  of  all  Associated  Persons,  the 
most  recent  Form  U-4  and  Form  US  for 
each  Associated  Person,  any  other 
document  that  discloses  the  disciplinary 
history  of  each  Associated  Person,  and 
a  list  of  any  other  persons  or  entities 
that  will  exercise  control  with  respect  to 
the  Applicant's  business; 

(E)  documentation  of  any: 

(i)  regulatory  action  against  or 
investigation  of  the  Applicant  or  an 
Associated  Person  by  the  Commission, 
the  Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization  that  is  pending, 
adjudicated,  or  settled; 

[ii)  investment-related  civil  action  for 
damages  or  an  injunction  agqinst  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  settled; 


(Hi)  investment-related  customer 
complaint  or  arbitration  involving  sales 
practice  violations,  theft, 
misappropriation,  conversion,  or  breach 
of  fiduciary  duty,  against  the  Applicant 
or  an  Associated  Person  that  is  pending, 
settled,  or  has  resulted  in  an  award  or 
judgement;  and 

(iv)  criminal  action  (other  than  a 
minor  traffic  violation)  against  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  that  has 
resulted  in  a  guilty  or  no  contest  plea; 

(F)  a  copy  of  any  document 
evidencing  a  termination  for  cause  or  a 
permitted  resignation  after  investigation 
of  an  alleged  violation  of  a  federal  or 
state  securities  law.  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  an  industry 
standard  of  conduct; 

(G)  a  description  of  any  remedial 
action,  such  as  special  training  or 
continuing  education  requirements  or 
heightened  supennsion,  imposed  on  an 
Associated  Person  by  a  state  or  federal 
authority  or  self-regulatorv  organization; 

(H)  a  written  aclaiowleagment  that 
hei^tened  supervisory  procedures  and 
special  educational  programs  may  be 
required  for  an  Associated  Person 
whose  records  reflect:  (i)  disciplinary 
actions  involving  sales  practice 
violations:  (ii)  customer  complaints;  or 
(Hi)  arbitrations  that  were  resolved 
adversely  to  the  Associated  Person; 

(I)  a  copy  affinal  or  proposed 
contracts  with  banks,  clearing  entities, 
or  service  bureaus,  and  a  general 
description  of  any  other  final  or 
propped  contracts: 

(J)  a  description  of  the  nature  and 
source  of  Applicant's  capital,  including 
a  list  of  all  persons  or  entities  that  have 
contributed  or  plan  to  contribute 
financing  to  the  Applicant's  business, 
the  terms  and  conditions  of  such 
financing  arrangements,  the  risk  to 
capital  presented  by  the  Applicant's 
proposed  business  activities,  and  any 
arrangement  for  additional  capital 
should  a  business  need  arise; 

(K)  a  description  of  the  financial 
controls  to  be  employed  by  the 
Applicant; 

(L)  a  description  of  the  Applicant's 
supervisory  system  and  a  copy  of  its 
written  supervisory  procedures,  internal 
operating  procedures  (including 
operational  and  internal  controls), 
compliance  procedures,  internal 
inspections  plan,  written  approval 
process,  and  qualifications 
investigations  required  by  Rule  3010; 

(M)  a  description  of  the  number, 
experience,  and  qualifications  of 
supervisors  and  principals  and  the 
number,  experience,  and  qualifications 
of  persons  to  be  supervised  by  such 


peraonnel,  the  other  responsibilities  of 
the  sup&visors  and  principals  with  the 
Applicant,  Amr  full-time  or  part-time 
status,  any  business  activities  that  the 
supervisors  or  principals  may  engage  in 
outside  of  their  association  with  the 
Applicant,  the  hours  per  wedc  devoted 
to  such  activities,  and  an  explanation  of 
how  a  part-time  aupervisor  or  principal 
will  be  able  to  discharge  his  or  her 
designated  functions  on  a  part-time 
basis; 

(N)  a  description  of  Applicant's 
proposed  recordkeeping  system;  and 

(0)  a  copy  of  the  Applicant's  written 
traiiiing  plan  to  comply  with  Firm 
Element  continuing  education 
requirements  described  in  Rule  1 120(b), 
iiKluding  the  lumie  of  the  Associated 
Person  responsible  for  implementation. 

(2)  Within  30  days  after  the  receipt  of 
an  application,  the  Department  shall 
determine  whether  the  application  is 
complete  and,  if  not,  shall  request 
additional  information  or  documents. 
The  Department  may  request  addititmal 
information  or  documents  at  any  time 
during  the  membership  application 
process. 

(3)  Unless  otherwise  agreed  by  the 
Department  and  the  Applicartt,  the 
Applicant  shall  file  any  addititmal 
iiiformation  and  documents  mth  the 
Department  within  60  days  afta-  the 
Department's  initial  request  and  30  days 
after  any  subsequent  request 

(i)  Lamae  ^AmBemHom 

(1)  Absent  a  snowittg  of  good  cause, 
an  application  for  membership  shall 
lapse  if  an  Applicant  fails  to: 

(A)  respond  fully  within  60  days  after 
an  initial  request  for  information  or 
documents,  within  30  days  after  any 
subsequent  request,  or  within  such  other 
time  period  agreed  to  by  the  Department 
and  the  Applicant;  or 

(B)  appear  at  m  otherwise  participate 
in  a  scheduled  membership  interview 
pursuant  to  paraaaph  (c). 

(2)  The  lapse  of  an  application  shall 
require  an  Applicant  continuing  to  seek 
Oieaibership  to  submit  a  new 
application  under  paragraph  (a). 

(e)  Hemkmk^  Imterviaw 

(I)  KaqmlnmaHlfar  tmUrvitw 

Before  the  Department  issues  a 
decision  on  an  application  for 
membership  in  me  Association,  the 
Department  shall  conduct  a 
membership  interview  with  a 
representative  or  representatives  of  the 
Applicant. 

(2)ServkaefNatka 

At  least  seven  days  before  the 
membership  interview,  the  Department 
shall  serve  on  the  Applicant  a  ynitten 
notice  that  specifies  the  date  and  time 
of  the  interview  and  the  representative 
or  representative  of  the  Applicant  who 


are  required  to  participate  in  the- 
interview.  The  Department  shall  serve 
the  notice  byfitadmile  or  commercial 
courier. 

(3)  Time 

Unless  the  Department  directs 
otherwise  for  good  cause  shown,  a 
membaship  interview  shall  be 
scheduled  to  occur  within  90  days  afier 
the  receipt  of  an  application  or  within 
60  days  aft»  Ae  receipt  of  all 
additional  information  or  documents 
requested,  whichever  is  later. 

(4)Plaea 

Unless  the  Department  and  the 
Applicant  otherwise  agree,  the 
membership  interview  shall  be 
conducted  in  the  district  office  for  the 
district  in  which  the  Applicant  has  or 
intends  to  have  its  principal  place  of 
business. 

(5)  Review  afStamderdtferAdmMem 

During  the  membership  interview,  the 
Dg/fartment  shall  review  the  standards 
far  admission  to  menUtership  witii  the 
Applicant's  representative  or 
representatives  and  inform  them  of  the 
Department's  preliminary  decision,  if 
any,  as  to  nvhether  the  Applicant  meets 
each  standard. 

(()  h/erwrnHem  Pram  Oikar  Semrees 

During  the  membership  interview,  the 
Department  shall  foovide  to  the 
Applicant's  rejuesentative  or 
representatives  anyinfonanation  or 
document  that  the  Department  has 
obtained  from  the  Central  Registration 
Depository  or  a  source  other  than  the 
Applicant  and  upon  which  the 
Department  intends  to  base  its  decision 
under  Rule  1014.  If  the  Department 
receives  such  information  or  document 
after  the  membership  interview  or 
decides  to  rely  on  such  information  after 
the  membership  interview,  the 
Department  shall  promptly  save  the 
information  or  document  and  an 
explanation  thereof  tm  the  Applicant 

1914.  D^ertmemt  Dadsiam 

(a)  Stamiariijar  Adamsiem 

After  considaing  the  application,  the 
membership  interview,  other 
information  and  documents  provided  by 
the  Apfdicant.  other  information  and 
documents  t^tained  by  the  Department, 
and  the  public  interest  and  the 
protection  ofinvestxxs,  the  Department 
shall  determine  whether  the  Applicant 
meets  each  of  the  foUovfing  standards: 

(1)  The  application  and  all  supporting 
documents  are  complete  and  accurate. 
-  (2)  The  AppUcant  and  its  Associated 
Persons  have  all  licenses  and 
reffstrations  required  by  state  and 
federal  authorities  and  self-regulatory 
organizations. 

(3)  The  Applicant  and  its  Associated 
Persons  are  capable  of  complying  with 


the  federal  securities  laws,  the  rules  and 
regidations  thereunder,  and  the  Rules  of 
the  Association,  including  obsmving 
Aig/i  standards  of  commercial  honor 
and  just  and  equitaMe  jmnciples  of 
trade.  In  determining  whether  this 
standard  is  met,  the  Department  may 
take  into  consideration  whether. 

(A)  a  state  w  federal  autlumty  or  M(f- 
regalatory  mganization  has  taken 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  detamirtation  regarding  the 
Applicant  or  an  Associated  Person; 

(B)  an  ApjJicant's  or  Assodatad 
Person's  rectxds  reflect  (i)  disciplinary 
actiorts  involving  sales  practice 
vitiations;  (ii)  customer  complaints;  or 
(iii)  arbitrations  that  were  resolved 
adversely  to  the  AppUcant  or  Associated 
Perstui; 

(C)  an  Applicant  or  Associated  Person 
is  the  subject  of  upending,  adjudicated, 
or  settied  regulatory  action  or 
investigation  by  the  Commission,  the 
Coaunodity  Futures  Trading 
Commission,  a  federal,  state,  orforeigr* 
regulatory  agerKy.  or  a  s^-regalatory 
organization;  a  pending,  adjudicated,  or 
sMled  iitvestment-related  civil  action 
few  damages  or  an  injunction;  an 
investment-related  customer  complaint 
or  arbitration  alleging  sales  practice 
violations,  theft  misappropriation, 
conversion,  or  breach  of  fiduciary  duty 
that  is  pending,  settled,  or  has  resulted 
in  an  award  or  judgment;  or  a  criminal 
action  (other  than  a  minor  traffic 
violation)  that  is  pending,  adjudicated, 
or  that  has  resulted  in  a  guilty  or  no 
contest  plea; 

(D)  an  Associated  Person  was 
terminated  for  cause  or  permitted  to 
resign  after  an  investigation  of  an 
alleged  violation  of  a  federal  or  state 
securities  law,  a  rule  or  regulation 
thereunder,  a  se^-regulatory 
organization  rule,  or  industry  standard 
of  conduct; 

(E)  a  state  orfoderal  authority  or  self- 
regulatory^  organization  has  imposed  a 
remedial  action,  sudi  as  special  training 
a-  continuing  education  requirements  or 
heif^tened  supervision,  on  an 
Associated  Person;  and 

(F)  a  state  orfoderal  authority  or  self- 
regulatory  organization  has  provided 
infmmation  indicating  that  the 
Applicant  or  an  Associated  Person 
otherwise  poses  a  threat  to  public 
investors, 

(4)  The  AppUcant  has  established  aU 
contractual  or  other  arrangemmts  and 
business  relatioitships  with  baiJcs, 
clearing  corporations,  service  bureaus, 
or  others  necessary  to:  (i)  initiate  the 
operations  described  in  the  Applicant's 
JMisioess  plan,  considering  the  nature 
and  scope  of  operations  and  the  number 
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of  personnel;  and  (U)  comply  with  the 
/edeniy  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association. 

•  (5)  The  Applicant  has  or  has  adequate 
plans  to  obtain  facilities  that  are 
sufficient  to:  (i)  initiate  the  operations 
described  in  the  Applicant's  business 
plan,  considering  the  nature  and  scope 
ofopaations  and  the  numbo"  of 
personnel:  and  (ii)  comply  with  the 
federal  securities  laws,  the  rules  and 
legulatioru  thereunder,  and  the  Rules  of 
the  Association . 

(6)  The  Applicant  is  capable  of 
maintaining  a  level  of  capital  in  excess 
of  the  minimum  net  capital 
requirements  set  forth  in  SEC  Rule 
15c3-l  adequate  to  support  the 
Applicant's  intended  business 
operations  on  a  continuing  basis,  based 
on  information  that  is  current  within  30 
days  before  the  membership  interview. 
The  Department  may  impose  a 
reasonably  determined  hi^ier  capital 
requirement  for  the  initiation  of 
operations  after  considering: 

(A)  the  amount  of  the  capital 
sufficient  to  avoid  early  warning  level 
reporting  requirements,  such  as  SEC 
Rule  17a-ll; 

(B)  the  amount  of  capital  necessary  to 
meet  expenses  net  of  revenues  for  at 
least  twelve  months,  based  on  reliable 
projections  agreed  to  by  the  Applicant 
and  the  Department; 

(C)  any  planned  market  making 
activities,  the  numbo'  of  markets  to  be 
made,  the  type  and  volatility  of 
products,  and  the  anticipated  maximum 
inventory  positions; 

(D)  any  plan  to  enter  into  other 
contractual  conunitments,  such  as 
underwriting  or  other  securities-related 
activities; 

(E)  any  plan  to  distribute  or  maintain 
securities  products  in  proprietary 
positions,  and  the  risks,  volatility, 
degree  of  liquidity,  and  speculative 
nature  of  the  products;  and 

(F)  any  other  activity  that  the 
Applicant  will  engage  in  that  reasonably 
could  have  a  material  impact  on  capital 
within  the  first  six  months  of  business 
operations. 

(7)  The  Applicant  has  financial 
controls  to  ensure  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association. 

(8)  The  Applicant  has  comjdiarux, 
supervisory,  operational,  and  internal 
control  practices  and  standards  that  are 
consistent  with  practices  and  standards 
regularly  employed  in  the  investment 
bemking  or  securities  business,  taking 
into  account  the  nature  and  scope  of 
Applicant's  proposed  business. 


(9)  The  Applicant  has  a  supavisory 
system,  including  vnitten  supervisory 
procedures,  internal  operating 
procedures  (including  operational  and 
internal  controls),  and  compliance 
procedures  designed  to  prevent  and 
detect,  to  the  extent  practicable, 
violations  of  the  federal  securities  laws, 
the  rules  and  regulations  thereunder, 
and  the  Rules  of  the  Association.  In 
evaluating  the  adequacy  of  a 
supervisory  system,  the  Department 
shall  consider  the  overall  nature  and 
scope  of  the  Applicant's  intended 
business  operations  and  shall  consider 
whether: 

(A)  the  number,  experience,  and 
qualifications  of  supervisory  persormel 
are  adequate  in  light  of  the  number, 
experience,  and  qualifications  of 
persons  to  be  supervised;  the 
disciplinary  history  of  such  persons;  any 
criminal,  civil,  administrative,  or 
arbitration  actions  or  written  customi^^ 
complaints  against  such  persons;  and 
the  number  and  locations  of  the  offices 
that  the  Applicant  intends  to  open; 

(B)  the  Apfdicant  has  identified 
specific  Associated  Persons  to  supavise 
and  discharge:  (i)  each  of  the  functions 
in  Applicant's  business  plan;  and  (ii) 
each  of  the  Applicant's  intended  offices, 
whether  or  not  such  offices  are  required 
to  be  registered  under  the  Rules  of  the 
Association; 

(C)  each  Associated  Person  identified 
to  discharge  a  supervisory  function  in 
the  business  plan  has  at  least  one  year 
of  direct  experience  or  two  years  of 
related  experience  in  the  subject  area; 

(D)  the  Applicant  will  solicit  retail  or 
institutional  business; 

(E)  the  Applicant  will  recommend 
securities  to  customers; 

(F)  the  part-time  status  of  a  supervisor 
or  principal  will  affect  such  person's 
ability  to  be  an  effective  supervisor; 

(Gjthe  records  of  an  Associated 
Person  reflect:  (i)  disciplinary  actions 
involving  sales  practice  violations;  (ii) 
customer  complaints;  or  (Hi)  arbitrations 
that  were  resolved  adversely  to  the 
Associated  Person; 

(H)  any  remedial  action,  such  as 
special  training  or  continuing  education 
requirements  or  heightened  supervision, 
has  been  imposed  on  an  Associated 
Person  by  a  state  or  federal  authority  or 
self-regulatory  organization;  and 

(I)  any  otha-  condition  that  will  have 
a  material  impact  on  the  Applicant's 
ability  to  detect  and  prevent  violations 
of  the  federal  securities  lavrs,  the  rules 
and  regulations  thereunder,  and  the 
Rules  of  the  Association. 

(10)  The  Applicant  has  a 
recordkeeping  system  that  enables 
Applicant  to  comply  with  federal,  state, 
and  self-regulatory  organ^ation 


recordkeeping  requirements  and  a  staff 
that  is  sufficient  in  qualifications  and 
numbers  to  prepare  and  preserve 
required  records. 

(1 1)  The  Applicant  has  completed  a 
training  needs  assessment  and  has  a 
written  training  plan  that  complies  with 
the  continuing  education  requirements 
imposed  by  the  federal  securities  laws, 
the  rules  and  n^gulations  thereunder, 
and  the  Rules  of  the  Association. 

(12)  The  Association  does  not  possess 
any  information  indicating  that  the 
Applicant  may  circumvent,  evade,  or 
otherwise  avoid  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  or  the  Rules  of 
the  Association. 

(13)  The  application  and  all 
supporting  documents  otherwise  are 
consistent  with  the  federal  securities 
laws,  tite  rules  and  regulations 
thereunder,  and  the  Rules  of  the 
Association. 

(k)  GremHi^  er  Denying  AppUeatiom 

(1)  If  the  Department  determines  that 
the  Applicant  meets  each  of  the 
standards  in  paragraph  (a),  the 
Department  shall  grant  the  application 
for  membership. 

(2)  If  the  Department  determines  that 
the  Applicant  does  not  meet  one  or 
more  of  the  standards  in  paragraph  (a) 
in  whole  or  in  part,  the  Department 
may: 

(A)  gfont  the  application  subject  to 
one  or  more  restrictions  reasonably 
designed  to  address  a  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concern  based  on  the  standards  for 
admission  in  Rule  1014(a);  or 

(B)  deny  the  application. 

(e)  Subminiam  ef  Membership  Agreement 

If  the  Department  grants  an 
application,  with  or  without  restriction, 
the  Applicant's  approval  for 
membership  shall  be  contingent  upon 
the  Applicant's  submission  of  a  written 
membership  agreement,  satisfactory  to 
the  Department,  undertaking  to: 

(1)  engage  only  in  the  business  set 
forth  in  the  business  plan  and  the 
membership  agreement; 

(2)  abide  by  any  restriction  specified 
in  the  Department's  decision; 

(3)  obtain  the  Department's  prior 
approval  of  the  removal  or  modification 
of  such  a  restriction  pursuant  to  Rule 
1018;  and 

(4)  notify  and  obtain  the  Department's 
approval  of  a  change  in  ownership  or 
control  or  a  material  change  in  business 
operations  pursuant  to  Rule  1019. 

The  Appiicant  shall  not  waive  the 
rig^t  to  file  a  written  request  for  review 
under  Rule  1015  by  executing  a 
membership  agreement  under  this 
paragraph. 


(i)  Decision 

(1)  Time 

The  Department  shall  issue  a  written 
decision  on  the  membership  application 
within  30  days  after  the  conclusion  of 
the  membership  interview  or  after  the 
submission  erf  additional  information  or 
documents,  whichever  is  later. 

(2)  CotOem 

If  the  Department  derues  the 
application,  the  decision  shall  explain 
the  reason  for  denial,  referencing  the 
applicable  standard  or  standards  in 
paragraph  (a).  If  the  Department  grants 
the  application  subject  to  restrictions, 
the  decision  shall  explain  the  reason  for 
each  restriction,  referencing  the 
applicable  standard  or  standards  in 
paragraph  (a)  upon  which  the 
restriction  is  based  and  identify  the 
specific  financial,  operational, 
supervisory,  discipUnary,  investor 
protection,  or  other  regulatory  concern 
that  the  restriction  is  designal  to 
address  and  the  manner  in  which  the 
restriction  is  reasonably  designed  to 
address  the  concern. 

(3)  FnUnre  to  Isnu  Dedsion 

If  the  Department  fails  to  issue  a 
decision  within  180  days  after  receipt  of 
an  application  or  such  later  date  as  the 
Department  and  the  Applicant  have 
affeed  in  writing,  the  Applicant  may  file 
a  written  request  with  the  NASD  Board 
requesting  that  the  NASD  Board  direct 
the  Department  to  issue  a  decision. 
Within  seven  days  after  receipt  of  such 
a  request,  the  NASD  Board  shall  direct 
the  Department  to  serve  its  written 
decision  immediately  or  to  show  good 
cause  for  an  extension  of  time.  If  the 
Department  shows  good  cause  for  an 
extension  of  time,  the  NASD  Board  may 
extend  the  180  day  time  limit  by  not 
more  than  90  days. 

(e)  Service  mnd  Effectiremeas  o/Dedticn 
The  Department  shall  serve  its 

decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 
remain  in  effect  during  the  pendency  of 
any  review  until  a  decision  constituting 
filial  action  of  the  Association  is  issued 
under  Rule  1015  or  1016,  unless 
otherwise  directed  by  the  National 
Business  Conduct  Qymmittee.  the  NASD 
Regulation  Board,  the  NASD  Board,  or 
the  Commission. 

(f)  Effeethenest  ofRettrietien 

A  restriction  imposed  under  this  Rule 
shall  remain  in  effect  and  bind  the 
Applicant  and  all  successors  to  the 
ownership  or  control  of  the  Applicant 
unless: 

(1)  removed  or  modified  by  the 
Department  under  Rule  1018; 

(2)  removed  or  modified  by  a  decision 
constituting  final  action  ofUte 


Association  issued  under  Rule  1015  or 
1016;  or 

(3)  stayed  by  the  National  Business 
Conduct  Committee,  the  NASD 
Regulation  Board,  the  NASD  Board,  or 
the  Commission. 

(g)  Final  Aedem 

Unless  the  Applicant  files  a  written 
request  for  a  review  undo-  Rule  1 01 5. 
the  Department's  decision  shall 
constitute  final  action  by  the 
Association. 

1915.  Review  ky  Nmliomd  Busineu 
ConJmetCommHtee 

(a)  Retpmt 

Within  25  days  after  service  of  a 
decision  undw  Rule  1014,  an  Applicant 
may  file  a  written  request  for  review 
witii  the  National  Business  Conduct 
Committee.  A  request  for  review  shall 
state  with  specificity  why  the  Applicant 
beeves  that  the  Department's  decision 
is  inconsistent  with  the  membership 
standards  set  forth  in  Rule  1014,  or 
otherwise  should  be  set  aside,  and  state 
whether  a  hearing  is  requested.  The 
Applicant  simultaneotuly  shall  send  by 
first-class  mail  a  copy  of  the  request  to 
the  district  office  where  the  Applicant 
filed  its  merid>ership  application. 

(h)  Trmnsmissimi  efDoenments 

Within  ten  days  after  receipt  of  a 
request  for  review,  die  Department  shall: 

(1)  transmit  to  the  National  Business 
Conduct  Committee  copies  of  all 
documents  that  were  considered  in 
cormection  with  the  Department's 
decision  and  an  index  to  the 
documents;  and 

(2)  serve  on  the  Applicant  a  copy  of 
such  documents  (other  than  those 
documents  originally  submitted  by 
Applicant)  and  a  copy  of  the  index. 

(c)  Appeintment  efSmbcemmUlee 
The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  at  least  two  members.  One 
membm  shall  be  a  current  member  of 
the  National  Business  Conduct 
Committee.  The  remaining  member  or 
members  shall  be  current  or  past 
members  of  the  NASD  Regulation  Board 
or  past  manbers  of  the  t^SD  Board. 

(d)  Pewers  pfSnhcemmHUe 

If  a  hearing  is  requested,  the 
Subcommittee  shall  conduct  the 
hearing.  If  a  hearing  is  not  requested, 
the  Subcommittee  may  serve  a  notice 
directing  that  a  hearing  be  held.  If  a 
hearing  is  not  requested  or  directed,  the 
Subcommittee  shall  conduct  its  review 
on  the  basis  of  the  recmd  developed 
before  the  Department  and  any  written 
submissioits  made  by  the  Applicant  or 
the  Department  in  cormection  with  the 
request  for  review. 


(1)  Notice 

If  a  hearing  is  requested  or  directed, 
the  hearing  shall  be  held  within  45  days 
after  the  receipt  of  the  request  or  service 
of  the  notice  by  the  National  Business 
Conduct  Committee.  The  National 
Business  Conduct  Committee  shall  send 
MTftte/i  notice  of  the  date  and  time  of 
the  hearing  to  the  Applicant  by 
facsimile  or  conamacial  courier  not 
later  than  14  days  before  the  hearing. 

(2)  Counsel 

The  Applicant  and  the  Department 
may  be  represented  by  counsel  at  a     • 
hearing  conducted  pursuant  to  this 
Rule. 

(3)  Evidence 

Formal  rules  of  evidence  shall  not 
appty  to  a  hearing  under  this  Rule.  Not 
later  than  five  days  before  the  hearing, 
the  Applicant  and  the  Department  shall 
exchange  copies  of  their  proposed 
hearing  exhibits  and  witness  lists  and 
provide  copies  of  the  same  to  the 
National  Business  Conduct  Conunittee. 
If  the  Applicant  at  the  Department  fails 
to  provide  copies  of  its  proposed 
hearirtg  exhibits  or  witness  list  within 
such  time,  the  Subcoaunittee  shall 
exclude  the  evidence  or  witnesses  from 
the  proceeding,  unless  the 
Subcoaunittee  determines  that  good 
cause  is  shown  for  failure  to  comply 
with  the  production  date  of  this 
subparagraph. 

(4)Trmnscnpt 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
A  transcript  of  the  hearing  shall  be 
available  fm- purchase  from  the  court 
reporter  at  prescribed  rates.  The 
Applicant,  the  Department,  or  a  witness 
maysedcto  correct  its  transcript.  A 
proposed  correction  of  the  transcript 
shall  be  submitted  to  the  Subcommittee 
within  a  reasonable  period  of  time 
prescribed  by  the  Subcommittee.  Upon 
notice  to  the  Applicant  and  the 
Department,  the  Subcommittee  may 
direct  the  correction  to  the  transcript  as 
requested  or  sua  sponte. 

(5)  FoOmreioAppeorot  Hearing 

If  an  Applicant  fails  to  appear  at  a 
hearing  fv  which  it  has  notice,  the 
National  Business  Conduct  Committee 
may  dismiss  the  request  for  review  as 
abandoned,  and  the  decision  of  the 
Department  shall  become  the  final 
action  <rf  the  Association.  Upon  a 
showing  of  good  cause,  the  National 
Business  Conduct  Coamuttee  may 
Mnthdraw  a  dismissal  entaed  pursuant 
to  this  subparagraph. 

0)  A  UMsmwl  ln/ormntion,  Bri^ 

At  any  time  duritig  its  consideration, 
the  SiAccunmittee  or  the  National 
Business  Conduct  Cotrmuttee  may  direct 
the  Applicant  or  the  Department  to 
submit  additional  information  and  to 
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file  briefs.  Any  additional  information 
or  brief  submitted  shall  be  provided  to 
all  parties  before  the  National  Business 
Conduct  Committee  renders  its  decision. 

(g)  SuheomumitUt  RecomatemdaHom 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  within  60  days 
after  the  date  of  the  hearing  held 
pursuant  to  paragraph  (e),  and  not  later 
than  seven  days  before  the  meeting  of 
the  National  Business  Conduct 
Qimmittee  at  which  the  membership 
proceeding  shall  be  considered. 

(h)Deciri»m 

(1)  Profoied  Written  Deeisi»m 

After  considering  all  matters 
presented  in  the  review  and  the 
Subcommittee's  recommended  written 
decision,  the  National  Business  Conduct 
Committee  may  affirm,  modify,  w 
reverse  the  Department's  decision  or 
remand  the  membership  proceeding 
with  instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  tnitten  decision  purtuant  to 
subparagraph  (2). 

(2)C*mitmta 

"The  decision  shall  include: 

(A)  a  description  of  the  Department's 
decision,  including  its  rxxtioriale; 

(B)  a  description  of  the  principal 
issues  raised  in  the  review; 

(C)  a  summary  of  the  evidence  on 
each  issue:  and 

(D)  a  statement  whether  the 
Department's  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefor  that  references  the  applicable 
standards  in  Rule  1014. 

(3)  Issmsme*  tfOeeisi^m  After  Frfirwtiem 
ef  CmBfer  Renew  Feritda 

The  National  Business  Conduct 
Coaunittee  shall  provide  its  proposed 
¥fritten  decision  to  the  NASD  Reg^lation 
Board,  and,  if  such  decision  is  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  membership  proceeding  for  review 
pursuant  to  Rule  1016(a}.  The  NASD 
Board  may  call  the  membership 
proceeding  for  review  pursuant  to  Rule 
1016(b).  If  neither  the  NASD  Regulation 
Board  nor  the  NASD  Board  calls  the 
membership  proceeding  for  review,  the 
proposed  vnitten  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final.  The  National 
Business  Conduct  Committee  shall  serve 
the  Applicant  with  a  written  notice 
spedjfying  the  date  on  which  the  call  for 
review  paiod  expired  and  stating  that 
the  final  written  decision  will  be  served 
trithin  15  days  after  such  date.  77ie 
National  Business  Conduct  Committee 
shall  serve  its  final  written  decision 
within  15  days  after  the  date  on  nrhic/i 


the  call  for  review  period  expired.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  purposes  of  SEC 
Rule  19d-3,  unless  the  National 
Business  Conduct  Committee  remands 
the  membership  proceeding. 
(4)  FmUmn  to  I  time  Deeitien 
If  the  National  Business  Conduct 
Committee  fails  to  serve  its  final  vrritten 
decision  within  the  time  prescribed  in 
subparagraph  (3),  the  Applicant  may 
file  a  written  request  with  the  NASD 
Board  requesting  that  the  NASD  Board 
direct  the  National  Business  Conduct 
Committee  to  serve  its  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  Within  seven  days 
after  receipt  of  such  a  request,  the 
NASD  Board  shall  direct  the  National 
Business  Conduct  Committee  to  serve  its 
written  decision  immediately  or  to  show 
good  cause  for  an  extension  of  time.  If 
the  National  Business  Conduct 
Coaunittee  shows  good  cause  for  an 
extension  of  time,  the  NASD  Board  may 
extend  the  IS  day  time  limit  by  not  more 
than  15  days. 


1014. 


Review  by  Bearis 
R*vkwtj**NASD 


(1)  CmB  Fer  Review  By  Direeter 

A  Director  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Regulation  Board  if  the  call  for  review 
is  made  irithin  the  period  prescribed  in 
paragraph  (2). 

(2)  Sewea  Dmy  Ferted,  Wmifer 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
1015,  a  Director  shall  have  not  less  them 
seven  days  to  determine  if  the 
membership  proceeding  should  be 
called  for  review.  A  Director  shall  call 
a  membaship  proceeding  for  review  by 
notifying  the  General  Counsel  of  NASD 
Regulation.  By  a  unanimous  vote  of  the 
NASD  Regulation  Board,  the  NASD 
Regulation  Board  may  shorten  the 
paiod  to  less  than  seven  days.  By  an 
affirjnative  vote  of  the  majority  of  the 
NASD  Regulation  Board  Uten  in  office, 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  thanseven 
days. 

(3)  Seriew  at  Next  Meedag 

If  a  Director  calls  a  membmship 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (2),  the 
NASD  Regulation  Board  shall  review 
the  membnship  proceeding  not  later 
than  the  next  meeting  of  the  NASD 
Regulation  Board.  The -NASD  Regulation 
Board  may  direct  the  Apphcant  and  the 
Department  to  file  faciei  in  connection 
widi  review  proceedings  pursuant  to 
this  paragraph. 


(4)  Decision  of  NASD  Regulation 
Board,  Indudins  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Regulation 
Board  may  remand  the  membership 
proceeding  with  instructions.  The 
NASD  Re^ilation  Board  shall  prepare  a 
proposed  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
1015(hK2). 

(5)  Issaance  of  Dedaion  After 
Expb«ti«i  of  Call  Car  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  membership  proceeding  for 
review  pursuant  to  {wragraph  (b).  If  the 
NASD  Board  does  not  cail  the 
membership  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final. 
The  NASD  Regulation  Board  shall  serve 
the  Applicant  with  a  written  notice 
specifying  the  date  on  wdxich  the  call  for 
review  period  expired  and  stating  that  a 
final  written  decision  will  be  served 
within  IS  days  alter  such  date.  The 
NASD  Regulation  Board  shall  serve  its 
final  written  decision  within  15  days 
after  the  date  on  which  the  call  for 
review  period  exoixeA.  The  decision 
shall  omstitute  the  final  action  of  the 
Association  for  purpoees  of  SEC  Rule 
19d-3,  unless  the  NASD  Regulation 
Board  remands  the  membership 
proceeding. 

(6)  Failure  to  lasne  Dedakm 

If  the  NASD  Regulation  Board  fails  to 
serve  its  final  written  decision  within 
the  time  prescribed  in  subparagraph  (5). 
the  Apphcant  may  file  a  written  request 
with  the  NASD  Board  requesting  that 
the  NASD  Board  direct  the  NASD 
Regulation  Board  to  serve  its  decision 
immediately  m  to  show  good  cause  for 
an  extension  of  time.  Within  seven  days 
after  receipt  of  such  a  request,  the  NASD 
Board  shall  direct  the  NASD  Regulation 
Board  to  serve  its  written  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  If  the  NASD 
Regulation  Board  shows  good  cause  for 
an  extensi(m  of  time,  the  NASD  Board 
may  extend  the  15  day  time  limit  by  not 
mc»e  than  15  days. 

(b)  Discretioiiary  Review  by  the 
NASD  Board 

(1)  Call  fer  Review  by  Govemor 

A  Governor  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Board  if  tlM  call  for  review  is  made 
within  the  period  prescribed  in 
subparag^ph  (2). 

(2)  SevMi  Day  Period:  Waiver 

(A)  MihTihiii  Proceedii^  Called 
far  Review  by  NASD  Ragnlatkm  Board 


If  the  NASD  Reguktion  Board 
reviewed  the  membership  proceeding 
under  paragraph  (a),  a  Governor  shall 
make  his  or  her  call  for  review  at  the 
next  meeting  of  the  NASD  Board  that  is 
at  least  seven  days  after  the  date  on 
which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Regulation  Board. 

CB)  Membership  Proceeding  Not 
Called  For  Review  By  NAS)  R^ulatiim 
Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  membership 
proceeding  for  review  under  paragraph 
(a)>-a  Governor  shall  make  his  or  her  call 
for  review  at  the  next  meeting  of  the 
NASD  Board  that  is  at  least  seven  days 
after  the  date  on  which  the  NASD  Board 
receives  the  propesed  written  decision 
of  the  NatioiuQ  Business  Conduct 
Committee. 

(Q  Waiver 

By  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(3)  Review  At  Next  Meeting 

If  a  Governor  calls  a  membership 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (2),  the 
NASD  Board  shall  review  the 
membership  proceeding  not  later  than 
the  next  meeting  of  the  NASD  Board. 
The  NASD  Board  may  order  the 
Apphcant  and  the  Department  to  file 
briefs  in  connection  with  review 
proceedings  pursuant  to  this  paragraph. 

(4)  Decision  of  NASD  Board. 
Including  Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  the 
membership  proceeding  for  review 
under  paragraph  (a),  the  proposed 
written  decision  of  the  National 
Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  membership  proceeding 
with  instructions.  The  NASD  Board 
shall  prepare  a  written  decision  that 
includes  all  of  the  elements  described  in 
Rule  1015(h)(2). 

(5)  Issaance  of  Decision 

The  NASD  Board  shall  serve  its 
written  decision  on  the  AppUcant 
^within  15  days  after  the  meeting  at 
"which  it  conducted  its  review.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  purposes  of  SEC 


Rule  19d-3,  unless  the  NASD  Board 
remands  the  membership  proceeding. 

1017.  Application  to  Commission  for 
Review 

A  person  aggrieved  by  final  action  of 
the  Association  under  Rule  1015  or 
1016  may  apply  for  review  by  the 
Commission  pursuant  to  Section 
19(d)(2)  of  the  Act.  The  filing  of  an 
application  for  review  shall  not  stay  the 
effectiveness  of  a  decision  constituting 
final  action  of  the  Association,  tmless 
the  Commission  otherwise  orders. 

1018.  Removal  or  Modification  of 
Business  Restrictions 

(a)  Application 

(1)  A  member  of  the  Association  may 
seek  modification  or  removal  of  a 
restriction  on  its  business  activities 
imposed  pursuant  to  the  Rule  1010 
Series  by  filing  a  written  application 
with  the  Department  at  the  district 
office  for  the  district  in  which  the 
member's  principal  place  of  business  is 
located.  The  application  shall  present 
facts  showing  that  the  circiunstances 
that  gave  rise  to  the  restriction  have 
changed  and  state  with  specificity  why 
the  restriction  should  be  modified  or 
removed  in  Ught  of  the  standards  set 
forth  in  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction.  A  copy  of  the  decision 
pertaining  to  such  restriction  shall  be 
appended  to  the  appUcation. 

(2)  Within  30  days  after  the  receipt  of 
an  apphcation  to  remove  or  modify  a 
restriction,  the  Department  shall 
determine  whether  the  appUcation  is 
complete  and,  if  not,  shall  request 
additional  information  or  dociunents. 
Unless  otherwise  agreed  to  by  the 
Department  and  the  Apphcant,  the 
Apphcant  shall  file  any  additional 
inJFormation  or  documents  with  the 
Department  within  30  days  after  the 
Department's  request.  The  Department 
may  require  the  AppUcant  to  participate 
in  a  membership  interview  pursuant  to 
Rule  1013  within  30  days  after  the 
receipt  of  the  ^pUcation  or  within  30 
days  after  the  filing  of  any  additional 
documents  or  information  requested  by 
the  Department. 

(3)  Absent  a  showing  of  good  cause, 
an  appUcation  to  modify  or  remove  a 
restrictifm  shall  lapse  if  an  AppUcant 
fails  to  respond  within  30  days  after  a 
request  for  information  or  documents.  A 
lapse  shall  require  the  AppUcant  to 
submit  a  new  appUcation  to  modify  or 
remove  a  restriction. 

(b)  Departmoit  Decision 
(1)  In  evaluating  an  appUcation 
submitted  under  paragraph  (a),  the 
Department  shaU  consider  whether 


maintenance  of  the  restriction  is 
appropriate  in  Ught  of: 

CA)  the  standaras  set  forth  in  Rule 
1014; 

(B)  the  circumstances  that  gave  rise  to 
the  imposition  of  the  restrictions; 

(C)  the  AppUcant's  operations  since 
the  restrictions  were  imposed; 

(D)  a  change  in  ownership  or  control 
or  supervisors  and  prindpds;  and 

(E)  any  new  evidence  submitted  in 
connection  with  the  appUcation. 

(2)  Within  30  days  after  receipt  of  an 
appUcation  under  paragraph  (a),  or 
within  30  days  after  the  submission  of 
additional  information  or  dociunents. 
whichever  is  later,  the  Department  shaU 
issue  a  Mrritten  decision.  The  decisicm 
shall  state  whether  the  appUcation  to 
modify  or  remove  the  restriction  is 
granted  ordenied  in  whole  or  in  part, 
and  shaU  provide  a  rationale  for  the 
Department's  dedsion,  referencing  the 
appUcable  standard  in  Rule  1014.  If  the 
Etepartment  fails  to  issue  a  dedsion 
within  the  such  time,  the  AppUcant  may 
file  a  written  request  with  the  NASD 
Board  requesting  that  the  NASD  Board 
direct  the  Department  to  issue  a 
decision.  Within  seven  days  after 
receipt  of  such  a  request,  the  NASD 
Board  shaU  direct  the  Department  to 
issue  a  written  dedsion  immediately  or 
to  show  good  cause  for  an  extension  of 
time.  If  the  Department  shows  good 
cause  for  an  extension  of  time,  the 
NASD  Board  may  extend  the  30  day 
time  limit  by  not  more  than  30  days. 

(3)  If  the  Department  modifies  or 
removes  a  restriction  on  the  AppUcant's 
business  activities,  the  membership 
agreement  submitted  under  Rule  1014 
shaU  be  modified  accordingly. 

(c)  Request  for  Review 

An  AppUcant  may  file  a  written 
request  for  review  of  the  Department's 
dedsion  with  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
1015.  The  procedures  set  forth  in  Rule 
1015  shall  apply  to  such  a  review,  and 
the  National  Business  Conduct 
Committee's  dedsion  shaU  be  subject  to 
discretionary  review  by  the  NASD 
Regulation  Board  and  the  NASD  Board 
pursuant  to  Rule  1016. 

(d)  Removal  or  Modification  of 
RestrictioB  on  Department's  Initiative 

The  Department  shaU  modify  or 
remove  a  restriction  on  its  own 
initiative  if  the  Department  determines 
such  action  is  appropriate  in  light  of  the 
considerations  set  forth  in  paragraph 
(b)(1).  The  Department  shaU  notify  the 
member  in  writing  of  the  Department's 
determiiution  and  inform  the  member 
that  it  may  apply  for  further 
modification  or  removal  of  a  restriction 
by  filing  an  appUcation  under  paragraph 
(a). 
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1019.  GhaagB  in  Ownership,  Control,  or 
Operations 

(a)Nodce 

At  least  30  days  prior  to  the 
oociurence  of  any  of  the  following 
changes  in  owmership,  control,  or 
operations,  a  member  shall  file  a  written 
notice  of  the  change  with  the 
Department  at  the  district  office  in  the 
district  in  which  the  member's  principal 
place  of  business  is  located: 

(1)  a  merger  of  the  member  with 
another  member 

(2)  an  acquisition  by  the  member  of 
another  member; 

(3)  an  acquisition  of  substantially  all 
of  the  member's  assets; 

(4)  a  change  in  the  equity  ownership 
or  partnership  capital  of  the  member 
that  results  in  one  person  or  entity 
owning  or  controlling  25  percent  or 
more  of  the  equity  or  partnership 
capital:  or 

(5)  a  material  change  in  the  member's 
business  operations. 

(blKeriew 

The  Department  shall  review  a  change 
in  ownership,  control,  or  operations 
described  in  paragraph  (a)  prior  to  the 
change  taking  effect.  The  Department 
may  mAfntiiin  existing  restrictions  on 
the  member's  business  activities  and 
place  new  interim  restrictions  on  the 
member  baaed  on  the  standards  in  Rule 
1014.  pending  final  Department  action. 
The  Department  may  condition 
continued  membership  on  the 
submission  of  additional  information  or 
documents  and  participation  in  a 
membership  interview  pursuant  to  Rule 
1013  and  on  prompt  compliance  with 
the  standards  and  requirements  in  Rule 
1014,  in  which  case  all  procedural 
protections  under  the  Rule  1010  Series 
shall  apply,  including  the  time  limits 
required  for  issuance  of  a  decision. 


Complaints,  Investigations  and 
Sanctions 

Table  of  Contems 

8000.  Investigations  and  Sanctions 
8100.  General  Provisions 
8110.  Availability  of  Manual  to 

Customers 
8120.  Definitions 
8200.  Investigations 
8210.  Provision  of  Information  and 

Testimony  and  Inspection  of  Books 
8220.  Suspension  for  Failure  to 

Provide  Requested  Information 

•  Notice  to  h4embers  and  Persons 
Associated  with  Members 

•  Hearing 

•  Decision 

•  Notice  to  Membership 

•  Termination  of  Suspension 


•  Copies  of  Notices  and  Decisions  to 
Members 

•  Other  Action  Not  Foreclosed 

8300.  Sanctions 

8310.  Sanctions  for  Violation  of  the 
Rules 

04-8310-1.  Effect  of  a  Suspension. 
Revocation.  Cancellation,  or  Bar 

IM-8310-2.  Release  of  Disciplinary 
Information 

8320.  Payment  of  Fines.  Other 
Monetary  Sanctions,  or  Costs; 
Summary  Action  for  Failure  to  Pay 

8330.  Costs  of  Proceedings 


Rele  8000  Seric 


•000.  [Ctmplaints,)  Investigations  and 
Sanctions 

•100.  [Caaplaintsl  Gtmtrml  Prenaom 

•110.  Availability  (of  Certificate.  By- 
Laws  and  Mnim]  tfMimm^  t»  CmHemen 

Every  member  of  the  Association  shall 
keep  in  [each  branch  office  maintained 
by  him,  in  the  form  to  be  supplied  by 
the  Board  of  Governors,  a  copy  of  the 
Certificate  of  Incorporation,  By-Laws 
and  Rules  of  the  Association,  and  of  all 
additions  and  amendments  from  time  to 
time  made  thereto,  and  of  all  published 
interpretive  rulings  made  by  the  Board 
of  Governors,  all  of  which  shall  be 
available  for  the  examination  of  any 
customer  who  makes  requests  therefor] 
its  main  office  and  each  of  its  branch 
offices  a  current  copy  of  the 
Association 's  Manual  and  all 
amendments  to  it.  Upon  request,  a 
member  shall  make  the  Manual  and 
amendments  available  to  any  customer 
for  examination. 

(8120.  Complaints  by  Public  Against 
Members  for  Violations  of  Rules] 

(Any  person  feeling  aggrieved  by  any 
act,  practice  or  omission  of  any  member 
or  any  person  associated  with  a  member 
of  the  Association,  which  such  person 
believes  to  be  in  violation  of  the  Act,  the 
rules  and  regulations  thereunder,  the 
rules  of  the  Mvmidpal  Securities 
Rulemaking  Board,  or  any  of  the  Rules 
of  the  Association,  may,  on  the  form  to 
be  supplied  by  the  Board  of  Governors, 
file  a  complaint  against  such  member  or 
such  persons  associated  with  a  member 
in  regard  thereto  with  any  District 
Business  Conduct  Committee  of  the 
Association,  and  any  such  complaint 
shall  be  handled  in  accordance  with  the 
Code  of  Procedure,  as  set  forth  in  the 
Rule  9000  Series.] 


8129.  D^fuUtioms 

(a)  Utdess  otherwise  provided,  terms 
used  in  the  Rule  8000  Series  shall  have 
the  meaning  as  defirted  in  Rule  0120. 

lb)  The  term  "Adjudicator"  shall  have 
the  meaning  as  defined  in  Rule  9120. 

(8130.  Complaints  by  District  Business 
Conduct  Committee*] 

[Any  District  Business  Conduct 
Committee  which,  on  information  and 
belief,  is  of  the  opinion  that  any  act, 
practice,  or  omission  of  any  member  of 
the  Association  or  any  person  associated 
with  a  member  is  in  violation  of  the  Act, 
the  rules  and  regulations  thereimder,  • 
the  rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  any  of  the  Rules 
of  the  Association,  may,  on  the  form  to 
be  supplied  by  the  Board  of  Governors, 
file  a  complaint  against  such  member  or 
stich  person  associated  with  a  member 
in  regard  thereto  with  itself  or  with  any 
other  District  Business  Conduct 
Committee  of  the  Association,  as  the 
necessities  of  the  complaint  may 
require,  and  any  such  complaint  shall 
be  handled  in  accordance  with  the  Rule 
9000  Series  and  in  the  same  manner  as 
if  it  had  beoi  filed  by  an  individual  m 
member.] 

(8140.  Complaints  by  the  Board  of 
Governors] 

[The  Board  of  Governors  shall  have 
authority  when  on  the  basis  of 
information  and  belief  it  is  of  the 
opinion  that  any  act,  practice  or 
omission  of  any  member  of  the 
Association  or  of  any  person  associated 
with  a  member  is  in  violation  of  the  Act. 
the  rules  and  regulations  thereunder, 
the  rules  of  the  Mimicipal  Securities 
Rulemaking  Board,  or  any  Rule  of  the 
Association  to  file  a  ccnnplaint  against 
such  member  or  such  person  associated 
with  a  member  in  respiect  thereto  or  to 
instruct  any  District  Business  Conduct 
Committee  to  do  so,  and  any  such 
complaint  shaU  be  handled  in 
accordance  with  the  Rule  9000  Series.] 

8200.  Inveetigatioaa 

8210.  (Reports]  Prmisiom  of  luformatiom 
amd  Testimtomj  and  InqMction  of  Books 
(for  Purpoee  of  Investigating 
Complaints] 

((a)  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  hearing  of 
any  complaint  against  any  member  of 
the  Association  or  any  person  associated 
with  a  member  made  or  held  in 
accordance  with  the  Rule  9000  Series, 
or  made  or  held  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contract 
market  or  regulator  of  such  markets, 


with  whom  the  Association  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assisUmce  solely  for 
market  surveillance,  iuvestigative. 
enforcement  or  other  regulatory 
purposes,  any  District  Business  Conduct 
Conunittee,  the  Market  Surveillance 
Conunittee,  or  the  Board  of  Governors, 
or  any  duly  authorized  member  or 
members  of  any  such  Committees  or 
Board  or  any  duly  authorized  agent  or 
agents  of  any  sudi  Committee  or  Board] 

(m)AmthoHty«^A4imiiemtermd 
AsaeeialicH  Si^ 

For  the  purpose  of  an  investigation, 
complaint,  examination,  or  proceeding 
authorized  by  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  an  Adjudicator 
or  Association  staff  shall  have  die  right 
toi:\ 

(1)  (to]  require  [any]  a  member  [of  the 
Association],  person  associated  with  a 
monber.  or  person  [no  longer  associated 
with  a  member  whcm  such  person  is] 
subject  to  the  Association's  jurisdiction 
to  [report,  either  informally  or  on  the 
record,  orally  or  in  writing  with  r^ard] 
provide  information  orally,  in  writing,  or 
electroniailly  (if  the  requested 
information  is.  or  is  required  to  be. 
maintained  in  electronic  form)  and  to 
testify,  under  oath  or  affirmation 
administered  by  a  court  reporter  or  a 
notary  public  if  requested,  with  respect 
to  any  matter  involved  in  [any  such 
investigation  or  hearing,  and]  the 
investigation,  complaint,  examination, 
or  proceeding:  ond 

((2)  to  investigate  the  books,  records 
and  accounts  of  any  such  member  or 
person  with  relation  to  any  matter 
involved  in  any  such  investigation  or 
hearing. 

(b)  No  such  member  or  person  shall 
Hail  to  make  any  report  as  required  in 
this  Rule,  or  fail  to  permit  any 
inspection  of  books,  records  and 
accounts  as  may  be  validly  called  for 
under  this  Rule.  Any  notice  requiring  an 
oral  or  written  report  or  calling  for  an 
inspection  of  books,  records  and 
accotmts  pursuant  to  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is 
directed  by  the  moiling  thereof  to  the 
last  known  address  of  such  member  or 
person  as  reflected  on  the  Association's 
records.] 

(2)  inspect  the  books,  records,  and 
accounts  of  such  member  or  person  with 
respect  to  any  matter  involved  in  the 
investigation,  complaint,  examination, 
or  proceeding. 

(b)  Other  sSO't  and  ReguiHon 

Association  staff  also  may  exercise 
the  authority  set  forth  in  paragraph  (a) 
for  the  purpose  of  an  investigation, 
complaint,  excunination.  or  proceeding 


conducted  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contrttct 
market,  or  regulator  of  such  markets 
with  which  the  Association  has  entered 
into  an  agreanent  providing  for  the 
exchange  of  information  and  other 
forms  ofmatmal  assistance  solely  for 
mtaket  surveillance,  investigative, 
enforcement,  or  other  regulatory 
purposes. 

(e)  Reqminmemt  to  Cemph 

No  member  or  person  shall  fail  to 
provide  information  or  testimony  or  to 
permit  an  inspection  of  books,  records, 
or  accounts  pursuant  to  this  Rule. 

(d)ReetiftafNelie* 

A  notice  under  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is  directed 
by  the  mailing  thereof  to  the  last  latown 
address  of  such  member  or  person  as 
reflected  on  the  Association's  records, 
unless  the  Adjudicator  or  Association 
staff  responsilde  for  serving  the  member 
or  associated  person  has  actual 
knowledge  time  the  address  is  out  of 
date.  In  such  case,  a  copy  of  the  notice 
shall  be  served  on  the  niemfwr  at  its  last 
known  address,  or  in  the  case  of  an 
associated  person,  at  the  associated 
person's  last  known  residential  address 
and  the  business  address  in  the  Central 
Registration  Depoatory  of  the  member 
with  which  the  person  is  employed  or 
affiliated. 

(e)  Eleetremk  Imtotfme* 

In  carrying  out  its  responsibilities 
under  this  Rule,  the  Association  may.  as 
appropriate,  establish  programs  for  the 
submission  of  information  to  the 
Association  on  a  regular  basis  through 
a  direct  or  indirect  electronic  interface 
between  the  Association  and  members. 

8220.  Suq»ension  (of  Members]  Cor 
Failure  to  (Fumiah)  FmUe  Requested 
InfiHmation  (Duly  Requested) 

[(a)  The  President  is  hereby  directed 
and  authorized  to  notify  members  of  the 
Association  who  fail  to  provide 
information  with  respect  to  their 
business  practices  and/or  who  foil  to 
keep  membership  applications  and 
supporting  documents  current  and/or 
who  &il  to  furnish  such  other 
information  or  reports  or  other  material 
or  data  dul^  requested  by  the 
Association  pursuant  to  the  powers  duly 
vested  in  it  by  its  Certificate  of 
Incorporation,  By-Laws  and  such  other 
duly  authorized  resolutions  and 
directives  as  are  necessary  in  the 
conduct  of  the  business  of  the 
Association,  that  the  continued  failure 
to  furnish  duly  requested  information, 
reports,  data  or  other  material, 
constitutes  groimds  for  suspension  from 
membership.] 


[(b)  After  fifteen  (15)  days'  notice  in 
wHting  thereof,  and  continued  failure  to 
furnish  the  infonnation.  reports,  data  or 
other  material  as  described  in  paragraph 
(a),  the  President  is  hereby  directedand 
authorized  to  suspend  the  mranbership 
of  any  such  member  on  behalf  of  the 
Board  of  Governors,  and  to  cause 
notification  thereof  in  the  next 
following  membership  st^plement,  to 
the  efiisct  that  the  memberuiip  has  been 
suspended  for  fiailure  to  furnish  such 
duly  requested  information.] 

[(c)  Prior  to  such  notice,  in  %vriting  to 
the  member,  the  Executive  Committee  of 
the  Board  of  Governors  shall  be  notified 
in  writing  of  such  contemplated  action 
by  the  President] 

((d>The  President  shall  advise  the 
member  concerned,  in  writing,  of  the 
suspension.] 

(le)  It  is  essential  for  the  promotian  of 
the  Associaticui's  welfare,  (k>)ect  and 
purposes  and  more  particularly  for  the 
administntiCHi  and  enforcement  of  its 
Rules: 

(1)  that  any  District  Business  Conduct 
Committee,  any  Mariiet  Surveillance 
Committee,  or  any  duly  authorized 
member  or  monlMrs  of  any  such 
Committees,  or  any  duly  authorized 
agent  or  agents  of  any  such  Committees, 
or  any  Association  examiner  duly 
authorized  by  the  Presidmt  shall  have 
the  right,  in  order  to  and  solely  for  the  • 
purpose  of  determining  whetbsr  any 
member  is  complying  with  the  Rules  of 
the  Association: 

(A)  to  require  any  such  member  to 
submit  a  report  in  writing  with  regard 
to  any  matter  cramected  with  such 
member's  business  or  business 
practices,  and 

(B)  to  inspect  the  books,  records  and 
accounts  of  any  such  member,  and 

(2)  that  any  sudi  Committee  or  any 
such  member  or  members  thereof,  or 
any  such  agent  or  agents  thereof,  or  any 
such  examiner,  be  and^  hereby  is  granted 
such  rights.] 

SZILSeHee 

(m)  Netiee  to  Member 

If  a  member  fails  to  provide  any 
information,  report,  material,  data,  or 
testimony  requested  pursuant  to  the 
NASD  By-Laws  or  the  Rules  of  the 
Association,  or  fails  to  keep  its 
membership  application  or  supporting 
documents  current,  the  National 
Business  Conduct  Committee  shall 
provide  written  notice  to  such  member 
specifying  the  nature  of  the  failure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  sewice  of  the 
notice  constitutes  grounds  for 
suspension  from  membership. 

(b)  Neike  to  Penom  Assodmled  with 
Member 
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If  a  person  associated  with  a  member 
fails  to  provide  any  information,  report, 
material,  data,  or  testimony  requeued 
pursuant  to  the  NASD  By-Laws  or  the 
Rxiles  of  the  Association,  the  National 
Business  Conduct  Committee  shall 
provide  written  notice  to  such  person 
specifying  the  nature  of  the  failure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  service  of  the 
notice  constitutes  grounds  for 
suspending  the  association  of  the 
pason  with  the  member. 

(c)  Strriee  e/Netiet 

The  National  Business  Conduct 
Committee  shall  serve  the  member  or 
associated  person  with  such  notice  via 
personal  service  or  commercial  courier. 

8222.H*trimg 

(m)  Rt^utttfor  Htmriitg 

Within  five  days  after  the  date  of 
service  of  a  notice  issued  under  Rule 
8221 ,  a  member  or  associated  person 
may  file  with  the  National  Business 
Conduct  Conunittee  a  written  request  for 
an  expedited  hearing  before  a 
subcommittee  of  the  National  Business 
Conduct  Committee.  The  request  shall 
state  with  specificity  why  the  member  or 
associated  person  believes  that  there  are 
insufficient  grounds  for  suspension  or 
any  other  reason  for  setting  aside  the 
notice  issued  by  the  National  Business 
Cbnduct  Committee, 
(b)  Heerimg  Pneedum 
(DAmeimmemttiSmheomu^ttee 
If  a  hearing  is  requested,  the  National 
Business  Conduct  Committee  shall 
appoint  a  subcommittee  to  conduct  the 
hearing  and  decide  whether  the  member 
or  associated  person  should  be 
suspended.  The  subcommittee  shall  be 
composed  of  a  member  of  the  National 
Business  Conduct  Committee  and  one  or 
more  current  or  past  members  of  the 
NASD  Regulation  Board. 
(2)  Tiatt  efHtmriiu 
The  hearing  shall  be  held  within  20 
days  after  the  date  of  service  of  the 
notice  issued  under  Rule  8221 .  Not  later 
than  seven  days  before  the  hearing,  the 
subcommittee  shall  serve  the  member  or 
associated  person  with  written  notice  of 
the  date  and  time  of  the  hearing  via 
commercial  courier  or  facsimile  and 
notify  the  appropriate  department  or 
office  of  NASD  Regulation  of  the  date 
and  time  of  the  hearing.  The 
appropriate  department  or  office  of 
NASD  Regulation  (hereinafter 
"appropriate  department  or  office"  in 
the  Rule  8220  Series)  shall  be  the 
department  or  office  that  issued  the 
request  for  the  information,  report, 
material,  data,  or  testimony  that  the 
member  or  associated  person  failed  to 
provide,  or  in  the  case  of  a  member  that 
failed  to  keep  its  membership 


application  or  supporting  documertts 
current,  the  Department  of  Member 
Regulation. 

(3)  Tmmmstimt  ^Docmamwu 
Within  seven  days  before  the  hearing. 

the  subcommittee  shall  serve  the 
membv  or  associated  person  via 
cotrunercial  courier  with  all  documents 
that  woe  considered  in  connection  with 
the  National  Business  Conduct 
Committee's  decision  to  issue  a  notice 
under  Rule  8221. 

(4)  Cemmtel 

The  member  or  associated  person  and 
the  appropriate  department  or  office 
may  be  represented  by  counsel  at  a 
hearing  conducted  under  this  Rule. 

(5)Ewidtmee 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  four  days  before  the  hearing, 
the  member  or  associated  person  and 
the  appropriate  department  or  office 
shall  exchange  copies  of  proposed 
hearing  exhibits  and  vntness  lists  and 
provide  copies  of  the  same  to  the 
subcommittee. 

(6)Witmn9e$ 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall  ■ 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a 
notary  public. 

(7)  A  im»u  at  l^ormadoH 

At  any  time  during  its  consideration, 
the  subcommittee  may  direct  the 
member  or  associated  person  or  the 
appropriate  department  or  office  to 
submit  additional  information.  Any 
additional  information  submitted  shall 
be  provided  to  all  parties  before  the 
subcommittee  renders  its  decision. 
(8)Tmuerift 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter. 

(9)  Record 

The  record  shall  consist  of  all 
documents  that  were  considered  in 
connection  with  the  National  Business 
Conduct  Committee's  decision  to  issue  a 
notice  under  Rule  8221,  the  notice 
issued  under  Rule  8221.  the  request  for 
hearing  filed  under  Rule  8222.  the 
transcript  of  the  hearing,  and  each 
document  or  other  item  of  evidence 
presented  to  or  considered  by  the 
Subcommittee.  The  Office  of  the 
General  Counsel  of  NASD  Regulation 
shall  be  the  custodian  of  the  record. 

(10)  Failurt  to  Appear  at  Hearing 

If  a  member  or  associated  person  fails 
to  appear  at  a  hearing  for  which  it  has 
notice,  the  subconunittee  may  dismiss 
the  request  for  a  hearing  as  abandoned, 
and  the  notice  of  the  National  Business 


Conduct  Committee  issued  under  Rule 
8221  shall  become  the  final  action  of  the 
Association.  Upon  a  showing  ofgpod 
cause,  the  subcommittee  may  withdraw 
a  dismissal  entered  pursuant  to  this 
subparagraph. 

9223.  Deciaom 

(a)  Subcommitte* 

(1)  Frfotad  Written  DedtioH 

The  subcommittee  may  suspend  the 
membership  of  a  member  or  suspend 
the  association  of  a  person  ¥fith  a 
member  for  failure  to  take  the  action 
required  by  the  notice  issued  under  Rule 
8221 .  The  subcommittee  shall  prepare  a 
proposed  written  decision,  and  if  the 
subcommittee  determines  that  a 
suspension  should  be  imposed,  the 
proposed  written  decision  shall  state  the 
grounds  for  the  suspension  and  the 
conditions  for  taminating  the 
suspension.  The  subconunittee  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board  of  Governors. 

(2)  Itsmmee  ofDeeisiom  After  ExpiraOam 
efCaafor  Review  Period 

If  no  Governor  calls  the  suspension 
proceeding  for  review  within  the  time 
prescribed  in  paragraph  (b)(1),  the 
subcommittee's  proposed  written 
decision  shall  become  final,  and  the 
subcommittee  shall  serve  the  final 
written  decision  on  the  member  or 
associated  person  via  commercial 
couriw  or  facsimile. 

(b)  NASD  Board  of  Goremors 

(1)  CaU  For  Review  by  Governor 

A  Governor  may  ccJl  the  suspension 
proceeding  for  review  if  the  call  for 
review  is  made  not  later  than  ten  days 
after  the  Governor  receives  the 
subcommittee's  proposed  written 
decision.  By  a  unanimous  vote  of  the 
NASD  Board  of  Governors,  the  NASD 
Board  of  Governors  may  shorten  the  call 
for  review  period  to  less  than  ten  days. 
By  an  affirmative  vote  of  the  majority  of 
the  NASD  Board  of  Governors  then  in 
office,  the  NASD  Board  of  Governors 
may.  during  the  ten  day  period,  vote  to 
extend  the  period  to  more  than  ten  days. 

(2)  Review  and  Decision 

If  a  Governor  calls  the  suspension 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (1),  the 
NASD  Board  of  Governors  shall  conduct 
a  review  not  later  than  its  next  meeting. 
The  NASD  Board  of  Governors  may 
affirm,  modify,  or  reverse  the  decision  of 
the  subcommittee.  Not  later  than  seven 
days  after  the  NASD  Board  of  Governors 
meeting,  the  NASD  Board  of  Governors 
shall  serve  a  final  written  decision  on 
the  member  or  associated  person  via 
commercial  courier  or  facsimile.  The 
decision  shall  state  the  disposition  of 
the  suspension  proceeding,  and  if  a 
suspension  is  imposed,  state  the 


grounds  for  the  suspension  and  the 
conditions  for  terminating  the 
suspension. 

(e)  ESfecAve  DaU. 

A  final  written  decision  served  under 
this  Rule  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

8224.  Notice  to  Membership 

The  Association  shall  provide  notice 
of  a  suspension  under  the  Rule  8220 
Series  and  the  grounds  therefor  in  the 
next  membership  supplement. 

8225.  Termination  ofSutpendon 

A  suspended  member  or  associated 
person  may  file  a  written  request  for 
termination  of  the  suspension  on  the 
ground  of  full  compliance  with  the 
notice  issued  under  Rule  8221  or,  if 
applicable,  the  conditions  of  a  decision 
under  Rule  8223.  with  the  head  of  the 
appropriate  department  or  office.  The 
head  of  the  appropriate  departmient  or 
office  shall  respond  to  the  request  in 
writing  within  five  days  after  receipt  of 
the  request.  If  the  head  of  the 
appropriate  department  or  office  grants 
the  request,  he  or  she  shall  serve  the 
member  or  associated  person  with 
written  notice  of  the  termination  of  the 
suspension  via  commercial  courier  or 
facsimile.  If  the  head  of  the  department 
or  office  denies  the  request,  the 
suspended  member  or  associated  person 
may  file  a  written  request  for  relief  with 
the  National  Business  Conduct 
Committee.  The  National  Business 
Conduct  Committee  shall  respond  to  the 
request  in  writing  within  ten  days  after 
receipt  of  the  request.  The  National 
Business  Conduct  Conunittee's  response 
shall  be  served  on  the  member  or 
associated  person  via  commercial 
courier  or  facsimile. 

8226.  Copies  efNatiees  and  Decisions  to 
Member 

A  copy  of  a  notice  or  decision  under 
the  Rule  8220  Series  that  is  served  on 
a  person  associated  with  a  member  shall 
be  served  on  such  member. 

8227.  outer  Action  Not  Foreclosed 

Action  by  the  Association  under  the 
Rule  8220  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

8300.  Sanctions 

8310.  Sanctions  for  Violatiim  of  the 
Rules 

(Any  District  Business  Conduct 
Conunittee,  Market  Surveillance 
Committee,  the  National  Business 
Conduct  Conunittee  (NBCC),  any  other 
committee  exercising  powers  assigned 
by  the  Board,  or  the  Board,  in  the 


administration  and  enforcement  of  these 
Rules,  the  Act,  the  rules  and  regulations 
there  under,  or  the  rules  of  the 
Municipal  Seciuities  Rulemaking  Board, 
and  after  compUance  with  the  Rule  9000 
series,  may:] 
(a)  Imposition  tf  Sanction 
After  compliance  with  the  Rule  9000 
Series,  the  Association  may  impose  one 
or  more  of  the  following  sanctions  on  a 
member  or  associated  person  for  each 
violation  of  the  federal  securities  laws, 
rules  or  regulations  thereunder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  Rules  of  the 
Association,  or  may  impose  one  or  more 
of  the  following  sanctions  on  a  member 
orassociated  person  for  any  neglect  or 
refusal  to  comply  with  an  order, 
direction,  or  decision  issued  under  the 
Rules  of  the  Association: 

[1&)](1)  censure  [any]  member  or 
person  associated  with  a  member  [.  and/ 
or]; 

1{M](2)  impose  a  fine  upon  [any]  a 
member  or  person  associated  with  a 
member  [,  and/or  ]; 

lic)](3)  suspend  the  membership  of 
[any]  a  member  or  suspend  the 
registration  of  a  person  associated  with 
a  member  (,  if  any,]  for  a  definite  period 
[,  and/or  for]  or  a  period  contingent  on 
the  performance  of  a  particiUar  act[, 
and/or]; 

l{d)(4)  expel  [any]  a  member,  cancel 
the  membership  of  a  member,  or  revoke 
or  cancel  the  registration  of  [any]  a 
person  associated  with  a  member  [.  if 
any.  and/or  ]; 

IM](S)  suspend  or  bar  a  member  or 
person  associated  with  a  member  from 
association  with  all  members  [.  and/or]; 
or 

l({)](6)  impose  any  other  fitting 
sanction  [deemed  appropriate  under  the 
circumstances,  ]. 

[for  each  or  any  violation  of  any  of 
these  Rules  by  a  member  or  person 
associated  with  a  member  or  for  any 
neglect  or  refusal  to  comply  with  any 
orders,  directions  or  decisions  issued  by 
any  such  committee  or  by  the  Board  in 
the  enforcement  of  these  Rules, 
including  any  interpretative  ruling 
made  by  the  Board,  as  aby^such 
committee  or  the  Board,  in  its 
discretion,  may  deem  to  be  just; 
provided,  however,  that  no  such 
sanction  imposed  by  any  such 
committee  shall  take  effect  until  the 
period  for  appeal  therefrom  or  review 
thereof  by  the  National  Business 
Conduct  Committee  or  the  Board,  as 
appUcable,  has  expired  and  any  such 
appeal  or  review  has  been  completed  in 
accordance  with  the  Rule  9000  Series; 
and  provided,  further,  that  all  parties  to 
any] 
(b)  Assent  to  Sanction 


Each  party  to  a  proceeding  resulting 
in  a  sanction  shall  be  deemed  to  have 
assented  to  [or  to  have  acquiesced  in] 
the  imposition  of  (such)  the  sanction 
unless  [any  party  aggrieved  thereby 
shall  have  made]  such  party  files  a 
written  apphcation  for  appeal,  review 
[thereof],  or  relief  pursuant  to  the  Rule 
9000  Series[,  within  fifteen  (15)  days 
after  the  date  of  the  decision  rendered 
in  such  proceeding]. 

IM-8310-1.  Effect  ofa  Soqieiisfoa, 
Rerocatioii,  Caaeclfalimi,  or  Bar 

If  the  Association  or  the  Commission 
issues  an  order  [which]  that  imposes  a 
suspension,  revocation,  or  cancellation 
of  the  registiation(,  if  any,]  of  a  pwson 
associated  with  a  member  or  bars  [that] 
a  person  bom  further  association  with 
any  member,  a  member  shaU  not  allow 
[that]  such  person  to  remain  associated 
with  (that  member]  it  in  any  capacity 
[whatever],  including  a  clerical  or 
ministerial  [functions.  When  an 
individual  is  suspended,  a  member,  in 
addition  to  the  above,]  capacity.  If  the 
Association  or  the  Commission 
suspends  a  person  associated  with  a 
member,  the  member  also  shall  not  pay 
or  credit  any  salary,  or  any  ccHnmission, 
profit,  or  othor  remuneration  [which] 
that  results  directly  or  indirectly  from 
any  seciuity  transactitm  [which],  that 
[individual]  the  associated  person  mi^t 
have  earned  during  the  period  of 
suspension. 

IM-8310-2.  Releaae  of  Disdirfiiiaiy 
InfofmatMQ 

[No  change.] 

8320.  Payment  of  Fines,  Other 
MoBetary  Sanctkns,  orCoet%-  Snnmary 
Action  for  FaOnre  to  Pay 

(a)  Payment  to  Tremtmrtr 
All  fines  and  other  monetary 
sanctions  shall  be  paid  to  the  Treasurer 
of  the  Association  and  shall  be  used  for 
the  general  corporate  piuposes. 
(b) Snmmmt  Sn^ention orExpaUion 
[Any  member  who  fails  promptly  to 
pay  any]  After  seven  days  tujtice  in 
writing,  the  Association  may  summarily 
suspend  or  expel  from  membership  a 
manbo' that  fails  to: 

(1)  pay  promptly  a  fine  or  other 
mcmetary  sanction  imposed  pursuant  to 
Rule  8310[,]  or  [any  costs]  cost  imposed 
pursuant  to  Rule  8330  [after]  when  such 
fine,  monetary  sanction,  or  [costs  have 
bectune]  cost  becomes  finally  due  and 
payable[,  may  after  seven  (7)  days' 
notice  in  writing  be  siunmarily 
sitspended  or  expelled  frxun 
membership  in  the  Association.  A 
member  may  also  be  siunmarily 
suspended  or  expelled  from 
membership  in  the  Association  if  the 
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member  £uls  to  immediately  terminate 
the  association  of  any  person  who  foils 
promptly  to  pay  any);  or 

(2)  terminate  immediately  the 
association  of  a  person  who  fails  to  pay 
promptly  a  fine  or  other  monetary 
sanction  imposed  pursuant  to  Rule 
83101,]  or  [any  costs]  a  cost  imposed 
pursuant  to  Rule  8330  [after]  when  such 
fine,  monetary  sanction,  or  cost  [has 
become]  becomes  finally  due  and 
payable  [after  seven  (7)  days'  notice  in 
writing.  The]. 
(e)  Summary  Revoeadom  of  RegistnUioM 
After  seven  days  notice  in  writing,  the 
Association  may  summarily  revoke  the 
registration  of  a  person  associated  with 
a  member! ,  if  any,  may  be  simunarily 
revoked]  ijf  such  person  fails  (promptly] 
to  pay  [any]  promptly  a  fine  or  other 
monetary  sanction  imposed  pursuant  to 
Rule  8310[,  or  any  costs]  or  a  cost 
imposed  pursuant  to  Rule  8330  [after] 
when  sudi  fine,  monetary  sanction,  or 
cost  (has  become]  becomes  finally  due 
and  payable  (after  seven  (7)  days'  notice 
intvriting]. 

8330.  QmIs  of  ProcOTdiagB 

[Any]  A  monber  or  [any]  person 
associated  with  a  member  disciplined 
pursuant  to  Rule  8310  shall  bear  such 
[part  of  the  costs  of  the  proceedings  as 
any  OHnmittee  referred  to  in  such  Rule 
or  the  Board]  costs  of  the  proceeding  as 
the  Adjudicator  deems  fair  and 
appropriate  [in]  under  the 
circumstances. 
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990$.  Code  efProetdur* 
9199.  AfpUceHom  ami  Pmrpese 
9U9.Applketiom 

(m)  Proceedimgs 

The  Rule  9000  Series  is  the  Code  of 
Procedure  and  include  proceedings  for 
disciplining  a  member  or  person 
associated  ¥nth  a  member,  proceedings 
for  regulating  the  activities  of  a  monber 
experiencing  finanaal  or  operational 
difficulties:  proceedings  for  approving 
or  disapproving  a  change  in  business 
operations  that  will  remit  in  a  chaise 
in  exemptive  status  under  SEC  Rule 
1 5c3-3:  proceedings  for  summary 
suspension  of  a  member  or  person 
associated  with  a  member:  proceedings 
for  the  non-suamiary  suspension, 
cancelation  or  bar  of  a  member  or  a 
person:  and  proceedings  for  obtaining 
relief  from  the  eligibility  requirements  of 
the  NASD  By-Laws  and  the  Rules  of  the 
Association.  The  Rule  9100  Series  is  of 
general  applicability  to  all  proceedings 
set  forth  in  Piule  9000  Series,  except  the  - 
proceedings  set  forth  in  the  Rule  9700 
Series  and  the  Rule  9800  Series,  unless 
a  Rule  in  the  Rule  9200  Series,  the  Rule 
9300  Series,  the  Rule  9400  Series,  or  the 
Rule  9500  Series  specifically  provides 
otherwise. 

(b)  Rigkts,  DmtietmmdObBgetieiut(f 
MemAers  amd  AtsodmUd  Persem 

Unless  othawise  specified,  a  pason 
associated  with  a  member  shall  have  the 
same  rights  as  a  member  and  shall  be 
subject  to  the  same  duties  and 
obligations  under  the  Code. 

(e)  IneerponHom  ofDifimed  Terms  end 
Crest  Riferemees 

Unless  otherwise  provided,  terms 
used  in  the  Rule  9000  Series  shall  have 
the  meaning  as  defined  in  Rule  0120 
and  Rule  9120.  References  within  the 
Rule  9000  Series  to  Association  offices 
or  departments  refer  to  offices  so 
designated  by  the  NASD.  NASD 
Regulation  or  Nasdaq. 

9129.IHfimiti0iu 

(m)  "A4fmdkmter" 

The  term  "Adjudicator"  means:  (1)  a 
body,  board,  conunittee.  otha-ffoup.  or 


natural  person  that  presides  over  a 
proceeding  and  renders  a  decision:  (2) 
a  body,  board,  committee,  other  group, 
or  natural  person  that  presides  over  a 
proceeding  and  renders  a  recommended 
or  proposed  decision  which  is  acted 
upon  by  an  Adjudicator  described  in  (1); 
or  (3)  a  natural  person  who  serves  on  a 
body,  board,  committee,  or  other  group 
described  in  (1)  or  (2).  The  term 
includes  a  Subcommittee  as  defined  in 
paragraph  (z).  an  Extended  Proceeding 
Cmnmittee  as  d^ined  in  paroffaph  (k), 
and  a  Statutory  Disqualification 
Committee  as  defined  in  paraffaph  (y). 

(b)  "Cki^  Hearing  Officer" 

The  term  "Chief  Hearing  Office" 
means  the  Hearing  Offica  designated  by 
the  President  of  NASD  Regulation  to 
mortage  the  Office  of  Hearing  Cfficas. 
or  his  or  her  delegatee. 

(e)  "Cade" 

The  term  "Code"  refers  to  this  Code 
of  Procedure. 

(d)  "CsmfUmaal" 

The  term  "Complainant"  means,  in 
the  Rule  9200  Series,  a  person  tv/io  files 
a  complaint  to  irutiate  a  dmaplinary 
proceeding  governed  by  the  Rule  9200 
Series  and.  in  the  Rule  9300  Series,  the 
person  who  initiated  the  disciplinary 
proceeding. 

(e)  "Direetar*' 

The  term  "Director"  means  a  member 
of  the  Board  aflXrectors  of  NASD 
Regulation,  excluding  the  Chief 
Executive  Officer  of  the  NASD. 

(f)  "District CtrnmUm" 

The  term  "District  Committee"  means 
a  district  conunittee  elected  pursuant  to 
Article  Vm  of  the  NASD  Relation  By- 
La¥fs. 

(g)  "Dacamemt" 

The  term  "Document"  means  a 
writing,  drawing,  graph,  chart, 
photograph,  recording,  or  any  otl^r 
data  compilation,  including  data  stmed 
by  computer,  from  which  information 
can  be  obtained, 
(k)  "Extended  Hearing" 
The  term  "Extended  Hearing"  means 
a  disciplinary  proceeding  described  in 
Rule  9231(c). 
(0  "Frtemded  Hearing  Pand" 
The  term  "Extended  Hearing  Panel" 
means  a  decisional  body  that  is 
constituted  under  Rule  9231(c)  to 
conduct  a  disciplinary  proceeding  that 
is  classified  as  an  "Extended  Hearing" 
and  is  governed  by  the  Rule  9200  Series. 
(J)  "Extended  Praceedin^' 
The  term  "Extended  Proceeding" 
means  a  disciplinary  proceeding 
described  in  Rule  9331(aX2). 
(k)  "Friended  Preeeading  Ctmaum.i " 
The  torn  "Extended  Proceeding 
Conunittee"  means  an  appellate  body  ^ 
that  is  appointed  by  the  Natiorutl 
Business  Conduct  Committee  and 


constituted  under  Rule  9331  (aX2)  to 
participate  in  the  National  Business 
Conduct  Comnuttee's  conadenOion  of  a 
disciplinary  proceeding  that  is  classified 
as  an  "Extended  Proceeding"  and 
governed  by  the  Rule  9300  Sales. 

(0  "Gevemor" 

The  term  "Governor"  means  a 
member  of  the  Board  of  Governors  of  the 
NASD. 

(m)  "HeadtfEirfanemenf' 

The  term  "Head  of  Enforcement" 
nteans  the  individual  designated  by  the 
President  of  NASD  Regulation  to 
manage  the  Department  of  Enforcement. 
Of*  his  or  her  delegatee. 

(n)  "Hearing  Officer" 

The  term  "Hearirtg  Officer"  means  an 
anployee  of  NASD  Repilation  vdto  is  an 
attorney  and  who  is  appointed  by  the 
Chief  Hearing  Officer  to  act  in  an 
adjudicative  role  ondfuIfiU  various 
adjudicative  responsHaUties  and  duties 
described  in  the  Rule  9200  Series 
regarding  disciplinary  proceedings 
brought  against  members  and 
associated  persons. 

(a)  "Hearing  Pan^' 

The  tarn  "Hearing  Panel"  means  a 
decisional  body  that  is  constituted 
under  Rule  9231  to  conduct  a 
disciplinary  proceeding  governed  by  the 
Rule  9200  Saies  or  that  is  constituted 
under  the  Rule  95O0  Series  to  conduct 
a  proceeding. 

(p)  "Interested  AssadaHan  St^' 

The  tarn  '^Interested  Association 
Staff'  means,  in  the  context  of: 

(1)  a  disciplinary  proceeding  under 
the  Rule  9200  Series  and  the  Rule  9300 

(A)  the  Head  of  Enforcement: 

(B)  a  Department  of  Enforcement 
employee  Mrho  reports,  directly  or 
indirtxity.  to  the  Head  of  Enfmcement; 

(C)  an  Association  employee  tidto 
directly  participated  in  the 
authorization  of  the  complaint:  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  disciplinary 
proceeding,  and  a  district  director  or 
department  head  to  Mdiom  such 
employee  reports: 

(2)  a  proceeding  under  the  Rule  9400 
Saies  or  the  Rule  9530  Series: 

(A)  the  head  of  the  Department  of 
Mernba  Regulation: 

(B)  a  Department  ofMardta 
Regulation  employee  who  reports, 
directly  or  indirectly,  to  the  head  of  the 
Department  ofManba  Regulation: 

(C)  an  Association  employee  who 
directly  participated  in  the 
authorization  of  or  the  iruticd  decision 
in  the  proceeding;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  exanunation. 
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investigation,  prosecution,  or  litigation 
related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports;  or 

(3)  a  proceeding  under  the  Rule  9510 
or  9520  Series: 

(A)  the  head  of  the  department  or 
office  that  issues  the  notice; 

(B)  an  Association  employee  vfho 
reports,  directly  or  indirectly,  to  such 
person; 

(C)  an  Association  employee  who 
directly  participated  in  the  initiation  of 
the  proceeding;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports. 

(l)  "MaHut Ktgmiatiom  CtmMtMtt" 
The  term  "Market  Regulation 
Committee"  means  the  committee  of 
NASD  Regulation  designated  to 
consider  ^e  federal  securities  laws  and 
the  rules  and  regulations  adopted 
thereunder  and  various  Rules  of  the 
Association  and  policies  relating  to: 

(1)  the  quotations  of  securities; 

(2)  the  execution  of  transactions; 

(3)  the  reporting  of  transactions;  and 

(4)  trading  practices,  includiitg  rules 
pmiubiting  manipulation  and  insider 
trading,  and  those  Rules  designated  as 
Trading  Rules  (Rule  3300  Series),  the 
Nasdaq  Stock  Market  Rules  (Rule  4000 
Series),  other  Nasdaq  and  NASD  Market 
Rules  (Rule  5000  Series),  NASD  Systems 
and  Programs  Rules  (Rule  6000  Series), 
aid  Charges  for  Services  and 
Equipment  Rules  (Rule  7000  Series). 

(r)  "NASD  BemnT' 

The  term  "NASD  Board"  means  the 
Board  of  Governors  of  the  NASD. 

(s)  "NASD  Kegmlatiem  Beeti" 

The  tam  "NASD  Regulation  Board" 
means  the  Board  of  Directors  of  NASD 
Regulation. 

(t)  "FamsMs^' 

The  term  "Panelist,"  as  used  in  the 
Rule  9200  Series,  means  a  member  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  who  is  not  a  Heaiung  Officer.  As 
used  in  the  Rule  9300  Series,  the  term 
means  a  current  or  former  Director  or  a 
former  Governor  who  is  appointed  to 
serve  on  a  Subcommittee  or  an 
Extended  Proceeding  Committee. 

(m)  "Pertj" 

With  respect  to  a  particular 
proceeding,  the  term  "Party"  means: 

(1)  a  Complainant  or  a  Respondent; 

(2)  in  the  Rule  9400  Series  and  the 
Rtile  9530  Series,  the  Department  of 
Member  Regulation  and: 

(A)  a  member  that  is  the  subject  of  a 
notice  under  Rule  9412: 

(B)  a  member  that  submits  an 
application  under  Rule  9422;  or 


(3)  in  the  Rule  9510  Series  and  the 
Rule  9520  Series,  the  department  or 
office  that  issues  the  notice  and: 

(A)  a  member  or  person  that  is  the 
subject  of  a  notice  under  Rule  9512; 

(B)  a  member  or  person  that  is  the 
subject  of  a  notice  under  Rule  9522;  or 

(C)  a  member  that  is  the  subject  of  a 
notice  or  files  an  application  under  Rule 
9532. 

(w)  "Prmctidmg  Btfort  the  Atieeieliem" 

The  term  "practicing  before  the 
Association  "  means  representing  one  or 
more  other  persons  in  any  proceeding 
incorporated  in  Rule  91 10.  but  shall  not 
include  appearing  pro  se. 

(w)  "Priamry  District  C riTiii" 

The  term  "Primary  District 
Conunittee"  means,  in  a  disciplinary 
proceeding  under  the  Rule  9200  Series, 
the  District  Committee  designated  by  the 
Chief  Hearing  Officer  pursuant  to  Rule 
9232  to  provide  one  or  more  of  the 
Panelists  to  a  Hearing  Panel  or,  if 
applicable,  to  an  Extended  Hearing 
Panel,  for  such  disciplinary  proceeding. 

(x)  "Respemdmt' 

The  term  "Respondent"  means,  in  a 
disciplinary  proceeding  governed  by  the 
Rule  9200  Series  and  in  an  appeal  or 
review  governed  by  the  Rule  9300 
Series,  an  NASD  member  or  associated 
person  agpinst  whom  a  complaint  is 
issued. 

(y)  "Sletmtery  DisfmaBfiemHom 
Commiaet" 

The  tarn  "Statutwy  Disqualification 
Committee"  means  a  Suboommittee  of 
the  National  Business  Conduct 
Committee  that  is  composed  of  current 
members  of  the  NASD  Aegu/ation  Board 
that  makes  a  reconunended  decision  to 
grant  or  deny  an  application  for  relief 
from  the  eligibility  requirements  of  the 
Association  to  the  National  Busirtess 
Conduct  Connmittee  pursuant  to  the 
Rule  9530  Series. 

(z)  "SmbeemmiUe*" 

The  term  "Subcoaunittee"  means  an 
appellate  body  that  is  appointed  by  the 
National  Business  Conduct  Cbmou'ttee; 

(1)  constituted  by  Rule  9331(a)  to 
participate  in  the  National  Business 
Conduct  Conunittee's  consideration  of  a 
disciplinary  proceeding  pursuant  to  the 
Rule  9300  Series;  or 

(2)  constituted  under  the  Rule  9400 
Series  or  the  Rule  9500  Series  to 
conduct  a  review  proceeding. 

91M.  Sernet;  POIat  sfPepers 

9131.  Service  eiCeeKfUbt  emi  Decmmemt 


(a)  Service  em  Each  Petty 

A  complaint  shall  be  served  on  each 
Party  by  the  Complainant  or 
Complainant's  counsel  or  other  person 
the  Complainant  designates  to  represent 


him  or  her  in  a  proceeding.  A  document 
initiating  a  proceeding  shall  be  served 
on  each  Party  by  the  Party  initiating 
such  proceeding  or  his  or  her  counsel  or 
rejuvsentative. 

(b)  Hew  Served 

A  complaint  or  document  initiating  a 
proceeding  shall  be  served  pursuant  to 
Rule  9134. 

(c)  POimg  Rtqmrememt 

A  comfiaint  that  is  served  upon  a 
Respondent  and  each  document 
initiating  a  proceeding  that  is  served 
upon  a  Party,  along  with  the  catificate 
of  service  executed  in  coimection  with 
the  service  upon  such  Respondent  or 
Party,  shall  be  filed  with  tne  Association 
pursuant  to  Rule  9135. 

9132.  Service  ^Orders,  Notices  end 
Deciiiemt  by  A^jn^twter 

(m)  Service  em  Emch  Party 

An  order,  notice,  or  decision  issued  by 
a  Hearing  Officer,  Hearing  Panel  or 
Extended  Hearing  Panel  under  the  Rule 
9200  Series  shall  be  served  on  each 
Party,  or  each  Party's  counsel,  or  other 
person  the  Party  designates  to  represent 
him  or  her  in  a  proceeding  by  the  Office 
of  Hearing  Officers.  An  order,  notice,  or 
decision  issued  by  any  other 
Adjudicator  shall  be  served  by  that 
Adjudicator. 

(b)  Hew  Served 

An  order,  notice,  or  decision  shall  be 
served  pursuant  to  Rule  9134. 

(c)  Service  Vpem  Cemmsel  er  OOter  Persom 
Adimg  In  Repmemteltn  Opacity 

Whenever  service  is  required  to  be 
made  upon  a  person  represented  by 
counsel  or  a  representative  who  has 
filed  a  notice  of  appearance  pursuant  to 
Rule  9141,  savice  shall  be  made  upon 
counsel  or  the  representative.  The 
Adjudicator,  at  its  discretion,  may  also 
order  that  service  be  made  upon  the 
person. 

9133.  Service  eiPefers  Other  Tkam 
CearUmts,  Onkrs,  NetkeSy  er  Dedsiems 

(a)  Service  on  Each  Party 

Other  than  a  complaint,  order,  notice, 
or  decision,  any  paper,  including  an 
answer  and  a  motion,  shall  be  served  on 
each  Party  by  the  Party  on  whose  behalf 
such  paper  was  prepared  or  by  his  or 
her  counsel  or  representative. 

(b)  How  Served 

The  paper  shall  be  served  pursuant  to 
Rule  9134. 

(c)  FiUmg  Rtmuremcmt 

The  paper  that  is  served  upon  a  Party, 
along  witii  the  certificate  of  service 
executed  in  connection  with  the  service 
upon  such  Party,  shall  be  filed  with  the 
Association  pursuant  to  Rule  9135. 

(d)  Service  apomCoamsel  or  Other  Persem 
Adbtt  in  Represemtadve  Capacity 

Whenever  service  is  required  to  be 
made  upon  a  person  represented  by 


counsel  or  a  representative  who  has 
filed  a  notice  of  appearance  pursuant  to 
Rule  9141,  service  shall  be  made  upon 
counsel  or  the  representative.  The 
Adjudicator,  at  its  discretion,  may  also 
order  that  service  be  made  upon  the 
person. 
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9134.  MeAods  of,  Procedamfor  Service 

(a)  Methods 

The  following  methods  of  service  are 
permitted: 

(1)  PersoMd  Service 

Personal  service  maybe  accomplished 
by  handing  a  copy  of  the  papers  to  the 
person  required  to  be  served;  leaving  a 
copy  at  the  person's  office  with  an 
employee  or  other  person  in  charge 
thereof;  or  leaving  a  copy  at  the  person 's 
dwelling  or  usual  place  of  abode  with  a 
person  of  suitable  age  and  discretion 
then  residing  therein; 

(2)  Service  by  MaU  by  VS.  PosUd  Service 
Service  by  mail  may  be  accomplished 

by  mailing  the  papers  through  the  U.S. 
Postal  Service  by  using  first  class  mail, 
first  class  certified  mail,  first  class 
registered  mail,  or  Express  Mail,  except 
that  a  complaint  shall  be  served  upon 
a  Respondent  by  U.S.  Postal  Service  first 
class  certified  mail  or  Express  Mail;  or 

(3)  Service  by  Coaimerdai  Courier 
Service  by  commercial  courier  may  be 

accomplished  by  sending  the  papers 
through  a  commercial  courier  service 
that  generates  a  written  confirmation  of 
receipt  or  of  attempts  at  delivery. 

(b)  Procedures 

(1)  Service  on  Natural  Persons 
Papers  served  on  a  natural  person 
may  be  served  at  the  natural  person 's 
residential  address,  as  reflected  in  the 
Central  Registration  Depository,  if 
applicable.  When  a  Party  or  other 
person  responsible  for  serving  such 
person  has  actual  knowledge  that  the 
natural  person 's  Central  Registration 
Depository  address  is  out  of  date, 
duplicate  copies  shall  be  served  on  the 
natural  person  at  the  natural  person's 
last  known  residential  address  and  the 
business  address  in  the  Central 
Registration  Depository  of  the  entity 
with  which  the  natural  person  is 
employed  or  affiliated.  Papas  may  also 
be  served  at  the  business  address  of  the 
entity  with  which  the  natural  person  is 
employed  or  affiliated,  as  reflected  in 
the  Central  Registration  Depository,  or 
at  a  business  address,  such  as  a  branch 
office,  at  which  the  natural  person  is 
employed,  or  at  which  the  natural 
person  is  physically  present  during  a 
normal  business  day.  If  a  natural  person 
is  represented  by  counsel  or  a 
representative,  papers  served  on  the 
natural  person,  excluding  a  complaint 
or  a  document  initiating  a  proceeding. 


shall  be  served  on  thi  counsel  or 
representative. 

(2)  Service  on  Empties 

Papers  served  on  an  entity  shall  be 
made  by  service  on  an  officer,  partner 
of  a  partnership,  managing  or  general 
agent,  or  any  other  agent  authorized  by 
appointment  or  by  law  to  accept  service. 
Such  papers  shall  be  served  at  the 
entity's  business  address  as  reflected  in 
the  Central  Registration  Depository,  if 
applicable;  provided,  however,  that 
when  the  Party  or  other  person 
responsible  for  serving  such  entity  has 
actual  knowledge  that  an  entity's 
Central  Registration  Depository  address 
is  out  of  date,  duplicate  copies  shall  be 
served  at  the  entity's  last  known 
address.  If  an  entity  is  represented  by 
counsel  or  a  representative,  papers 
served  on  such  entity,  excluding  a 
complaint  or  document  initiating  a 
proceeding,  shall  be  served  on  such 
counsel  or  representative. 

(3)  When  Service  It  ComfleU 
Personal  service  and  service  by 

commercial  courier  or  express  delivery 
are  complete  upon  delivery.  Service  by 
mail  is  complete  upon  mcdling, 

9135.  FUimg  of  Papers  with  A^^uSeator: 
Procedure 

(a)WhemtoFiU 

Papers  that  are  required  to  be  filed 
with  an  Adjudicator  within  a  time  limit 
specified  by  the  Adjudicator  or  within  a 
time  limit  specified  by  the  Rules  shall  be 
deemed  timely  if  received  within  the 
time  limit  specified,  unless  otherwise 
ordered  by  an  Adjudicator.  Other 
papers  that  are  required  to  be  filed  shall 
be  deemed  timely  if,  on  the  same  day 
such  papers  are  served,  they  are  also 
hand-delivered,  mailed  via  U.S.  Postal 
service  first  class  mail,  or  sent  by  courier 
to  the  Association. 

(b)  Where  le  File 

All  papers  required  to  be  filed 
pursuant  to  the  Rule  9200  Series  and 
any  notice  of  appeal  or  review  required 
to  be  filed  pursuant  to  the  Rule  9300 
Series  shall  be  filed  with  the  Office  of 
Hearing  Officers.  All  other  papers 
required  to  be  filed  pursuant  to  the  Rule 
9000  Series  shall  be  filed  where 
specified  in  the  Rule,  or  if  not  specified 
in  the  Rule,  with  the  Adjudicator,  iinless 
the  Adjudicator  orders  oth&rwise. 

(e)  Ccrtificatt  of  Service 

Popers  filed  with  an  Adjudicator  or 
the  Office  of  Hearing  Officers  shall  be 
accompanied  by  a  certificate  of  service 
stating  the  name  of  the  person  or 
persons  served,  the  date  on  which 
service  is  made,  the  method  of  service 
and.  if  service  is  not  made  in  person,  the 
address  to  which  service  is  made.  Such 
certificate  shall  be  executed  by  the 
person  who  made  the  service.  If  the 


method  of  savice  on  a  Party  is  different 
frmn  the  method  of  service  on  any  other 
Party,  the  certificate  shall  state  why 
such  different  method  was  used. 

9136.  Fmugef  Papers:  Farm 

(a)  Spedficatioms 

Papers  filed  in  coimection  with  any 
proceeding  under  the  Rule  9200  Series 
and  the  Rule  9300  Series  shall: 

(l)beon  ung^azed  white  paper 
measuring  SV^  x  n  inches,  but  to  the 
extent  that  the  reduction  of  a  larger 
document  would  render  it  illegible,  such 
document  may  be  filed  on  larger  paper; 

(2)  be  typewritten  or  printed  in  either 
10  or  12  point  typeface  or  otherwise 
reproduced  by  a  process  that  produces 
a  permanent  and  plainly  legible  copy; 

(3)  include  at  the  head  ofthe  paper, 
or  on  a  titie  page,  the  title  of  the 
proceeding,  the  names  of  the  Parties,  the 
subject  of  the  particular  paper  or 
pleading,  and  the  number  assigned  to 
the  proceeding; 

(4)  be  paginated  at  the  bottom  ofthe 
page  and  with  all  margins  at  least  one 
indt  wide; 

(5)  be  double-spaced,  with  double- 
spaced  footnotes  and  single-spaced 
indented  quotations;  and 

(6)  be  stapled,  clipped,  or  otherwise 
fastened  in  the  upper  left  comer,  but  not 
bound. 

(b)  Sigmature  Required 

All  papers  shall  be  signed  and  dated 
pursuant  to  Rule  9137. 

(c)  Number  of  Copies 

A  signed  original  and  three  copies  of 
all  papers  shall  be  filed  with  the 
Adjudicator. 

(d)  Form  ^Bri^s 

A  brief  containing  more  than  ten 
pages  shall  include  a  table  of  contents, 
and  an  alphabetized  table  of  cases, 
statutes,  and  other  authorities  cited, 
with  references  to  the  pages  of  the  brief 
vidierein  they  are  cited. 

(e)  Sramdahas  or  ImperHaeut  Matter 
Any  scandalous  or  impertinent  matter 

contained  in  any  brief,  pleading,  or 
other  filing,  or  in  coimection  with  any 
oral  presentation  in  a  proceeding  may 
be  stricken  on  order  of  an  Adjudicator. 
Any  matter  stricken  by  an  Adjudicator 
by  this  Rule  s/ial/  be  marked  "Stricken" 
and  preserved.  Matters  stricken  in  a 
proceeding  governed  by  the  Rule  9200 
Series  shall  be  pres&ved  under  Rule 
9267(b). 

9137.  FiMi^  of  Papers:  Sigfmlmre 
Requireuient  amd  Effect 

(a)  Gemeral  Reqmremeuls 

Following  the  issuance  of  a  complaint 
in  a  disciplinary  proceeding,  or  the 
initiation  of  another  proceeding,  every 
filing  of  a  Party  represented  by  counsel 
or  a  representative  shall  be  signed  by  at 
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least  one  counsel  or  representative  of 
record  in  his  or  her  name  and  shall  state 
the  business  address  and  telephorte 
number  of  such  counsel  or 
representative.  A  Party  who  appears  on 
his  or  her  own  behalf  shall  sign  his  or 
her  individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing, 
(b)  Effect  ofSigmatmn 

(1)  The  signature  of  a  counsel, 
representative  or  Party  shall  constitute  a 
certification  that: 

(A)  the  person  signing  the  filing  has 
read  the  filing; 

(B)  to  the  best  of  his  or  her  knowledge, 
information,  and  belief,  formed  after 
reasonable  inquiry,  the  filing  is  well 
ffvunded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and 

(C)  the  filing  is  not  made  for  any 
improper  purpose,  such  as  to  harass, 
cause  unnecessary  delay,  or  needlessly 
to  increase  the  cost  of  adjudication. 

(2)  If  a  filing  is  not  signed,  an 
Adjudicator  may  strike  the  filing,  unless 
it  is  signed  promptly  after  the  omission 
is  called  to  the  attention  of  the  person 
making  the  filing. 

wmfTL 


9138. 

(m)CmlemderDmy 

In  the  Rule  9000  Series,  "day"  means 
calendar  day. 

(k)Fenmmlm 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  from 
which  the  period  of  time  designated  in 
the  Code  begins  to  run  shall  not  be 
irKluded.  The  last  day  of  the  period  so 
computed  shall  be  included,  unless  it  is 
a  Saturday,  Sunday,  or  Federal  holiday, 
in  which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  m- Federal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  excluded  from 
the  computation  when  the  period 
prescribed  is  ten  days  or  less,  not 
irKluding  any  additional  time  for 
service  by  mail  allowed  by  paragraph 
(c). 

(e)  AMtieml  Time  For  Strnee  hy  Mml 

If  service  is  made  by  U.S.  Postal 
Service  first  class,  certified,  or  registered 
mail,  three  days  shall  be  added  to  the 
prescribed  period  for  response. 

9140.  Prveeeditigs 

9141.  Appemramee  and  Praetiee;  Notkt  af 

(m)  RepresemtiHg  Ometeff 

In  any  proceeding  a  person  may  , 
appear  on  his  or  Aer  omti  behalf.  When 
a  person  first  makes  any  filing  or 
otherwise  appears  on  his  or  her  omti 


behalf  before  an  Adjudicator  in  a 
proceeding,  he  or  she  shall  file  with  the 
Adjudicator,  or  otherwise  state  on  the 
record,  and  keep  current,  an  address  at 
which  any  notice  or  other  written 
communication  required  to  be  served 
upon  or  furnished  to  him  or  her  may  be 
sent  and  a  telephone  number  where  he 
or  she  may  be  reached  during  business 
hours. 

(b)  ReprttemtUtg  Othars 

A  person  shall  not  be  represented 
before  an  Adjudicator,  except  as 
provided  in  this  paragraph.  Subject  to 
the  prohibitions  of  Rules  9150  and  9280. 
a  person  may  be  represented  in  any 
proceeding  by  an  attorney  at  law 
admitted  to  practice  before  the  highest 
court  of  any  state  of  the  United  States, 
the  District  of  Columbia,  or  any 
coBunonwealth.  territory,  or  possession 
of  the  United  States.  A  member  of  a 
partnership  may  represent  the 
partnership:  and  a  bona  fide  officer  of 
a  corporation,  trust,  or  association  may 
represent  the  corporation,  trust,  or 
association.  When  a  person  first  makes 
any  filing  or  otherwise  appears  in  a 
representative  capacity  before  an 
Adjudicator  in  a  proceeding,  that 
person  shall  file  with  the  Adjudicator, 
and  keep  current,  a  written  notice 
stating  the  name  of  the  proceeding;  the 
representative's  name,  business  address, 
and  telephone  number,  and  the  ncune 
and  address  of  the  person  or  persons 
represented.  Any  individual  appearing 
or  practicing  in  a  representative 
capacity  before  an  Adjudicator  may  be 
required  to  file  a  power  of  attorney  with 
the  Adjudicator  showing  his  or  her 
authority  to  act  in  such  capacity. 

9142.  Withdruwcl  by  Attorney  or 
ReprtseHtmtivt 

An  attorney  for  a  Party  or  other 
person  authorized  to  represent  others  by 
Rule  9141  shall  withdraw  by  giving 
notice  not  later  than  30  days  before  the 
date  of  withdrawal.  The  notice  shall  set 
forth  the  gpod  cause  for  withdrawal. 

9143.  Ex  Porte  Ct 


(0)  Prohibited  ComuMuuaUioms 
Unless  on  notice  and  opportunity  for 

all  Parties  to  participate,  or  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  the  Rule  9000 
Series: 

(1)  No  Party,  or  counsel  to  or 
representative  of  a  Party,  or  Interested 
Association  Staff  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding  to  a  Governor,  a  Director, 
or  an  Adjudicator  who  is  participating 
in  a  decision  with  respect  to  that 
proceeding,  or  to  an  Association 
employee  who  is  participating  or 


advising  in  the  decision  of  a  Governor, 
a  Director,  or  an  Adjudicator  with 
respect  to  that  proceeding;  and 
12)  No  Governor.  Director,  or 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
no  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  a  Governor,  a  Director,  or  an 
Adjudicator  with  respect  to  a 
proceeding  shall  make  or  knowingfy 
cause  to  be  made  to  a  Party,  a  counsel 
or  representative  to  a  Party,  or 
Interested  Association  Staff  an  ex  parte 
communication  relevant  to  the  merits  of 
that  proceeding. 

(b)  Disdetmrt  of  Prohibited 
Commmnieotiom 

A  Governor,  a  Director,  or  an 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
an  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  a  Governor,  a  Director,  or  an 
Adjudicator,  who  receives,  makes,  or 
knowingly  causes  to  be  made  a 
communication  prohibited  by  this  Rule 
shall  place  in  the  record  of  the 
proceeding: 

(l)all  such  written  communications; 

(2)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  all  written  responses  and 
memoranda  stating  the  substance  of  all 
oral  responses  to  all  such 
communications. 

(c)  RemieSes 

Upon  receipt  of  a  communication 
made  or  knowingly  caused  to  be  made 
by  any  Party,  any  counsel  or 
representative  to  a  Party,  or  any 
Interested  Association  Staff  in  violation 
of  subparagraphs  (aXl)  or  (aX2).  the 
Association  or  an  Adjudicator  may,  to 
the  extent  consistent  with  the  interests 
of  justice,  the  policies  underlying  the 
Act,  and  the  Association's  Rules,  order 
the  Party  responsible  for  the 
communication,  or  the  Party  who  may 
benefit  from  the  ex  parte 
communication  made,  to  show  cause 
why  the  Party's  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  by  reason  of  such  ex 
parte  communication. 

(d)  Timing 

In  a  disciplinary  proceeding  governed 
by  the  Rule  9200  Series  and  the  Rule 
9300  Series,  the  prohibitions  of  this  Rule 
shall  apply  beginning  with  the 
authorization  of  a  complaint  as 
provided  in  Rule  9211.  unless  the 
person  responsible  for  the 
communication  has  knowledge  that  the 
complaint  shall  be  authorized,  in  which 
case  the  prohibitions  shall  apply 
beginning  at  the  time  of  his  or  her 
acquisition  of  such  knowledge. 


(0)  Wmtw  of  Ex  PorU  ProUbitiom 

(1)  Offer  of  SettUmemt 

If  a  Respondent  submits  an  offer  of 
settlement  under  Rule  9270,  the 
submission  constitutes  a  waiver  by  such 
Respondent  of  any  claim  that  the 
prohibitions  against  ex  parte 
communications  were  violated  by  a 
person  or  body  in  connection  with  such 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  offer  of  settlement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  acceptaiKe.  including 
acceptance  or  rejection  of  such  offer  of 
settlement  and  order  of  acceptance. 

(2)  Letter  of  Aeceftmmce,  Wmer,  and 
Comumt 

If  a  member  or  a  pwson  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent  under  Rule  9216(a),  the 
submission  constitutes  a  waiver  by  such 
member  or  person  associated  with  a 
member  of  any  claim  that  the 
prohibitions  against  ex  parte 
communications  were  violated  by  a 
person  or  body  in  cormection  with  such 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  waiver,  and 
consent. 

(3)  Minor  Kmk  VioloHem  Plom  Letter 
If  a  member  or  a  person  associated 

with  a  member  submits  an  executed 
minor  rule  violation  plan  letter  under 
Rule  9216(b).  the  submission  constitutes 
a  waiver  by  such  member  or  person 
associated  with  a  member  of  any  claim 
that  the  prohibitions  against  ex  parte 
communications  by  a  person  or  body  in 
connection  with  such  person's  or  body's 
participation  in  discussions  regarding 
the  terms  and  conditions  of  the  minor 
rule  violation  plan  letter,  or  other 
consideration  of  the  minor  rule  violation 
plan  letter,  including  acceptance  or 
rejection  of  such  minor  rule  plan 
violation  letter. 

9144.  SeponOiom  efFumHoms 

(m)  Imteretted  Auociotint  Stuff 

Except  as  counsel  or  a  witness  in  a 
proceeding  or  as  provided  in  the  Rule 
9400  Series,  Interested  Association  Staff 
is  prohibited  from  advising  an 
Adjudicator  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
an  Adjudicator.  An  Adjudicator  is 
prohibited  from  advising  Interested 
Association  Staff  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
Interested  Association  Staff,  including 


the  decision  to  issue  a  complaint  and  a 
decision  whether  to  appeal  or  cross- 
appeal  a  disciplinary  proceedirig  to  the 
National  Business  Conduct  Committee. 

(b)  Sepormtiom  of  Adju^Seotors 

A  Hearing  Officer,  including  the  Chief 
Hearing  Officer,  or  a  Panelist  of  a 
Hearing  Panel  or  an  Extended  Hearing 
Panel,  is  prohibited  fiom  participating 
in:  a  decision  whether  to  issue  a 
complaint  pursuant  to  Rule  921 1;  a 
decision  whether  to  appeal  a 
disciplinary  proceeding,  or  to  file  a 
cross-appeal  with,  the  National 
Business  Conduct  Committee  pursuant 
to  Rule  931 1;  and  a  discussion  or 
decision  relating  to  a  call  for  review,  a 
review,  or  an  appeal  pursuant  to  the 
Rule  9300  Series.  A  Director  is 
prohibited  from  participating  in  a 
discussion  or  decisimi  relating  to  the 
above  referenced  acts  with  the 
Adjudicators  referenced  (Aove.  or  a 
Governor  or  the  NASD  Board.  A 
Governor  is  prohibited  from 
participating  in  a  discussion  or  a 
decision  relating  to  the  above  referenced 
acts  with  the  Adjudicators  referenced 
above,  or  a  Director  or  the  NASD 
Regulation  Board. 

(c)  Waiter  of  ProhibUiom  ofSepmrol&om 
efFmmc6oitt 

(1)  Offer  ofSetOemtemt 

If  a  Respondent  submits  an  offer  of 
settlement  under  Rule  9270,  the 
submission  constitutes  a  waiver  by  such 
Respondent  of  any  claim  of  violation  of 
paragraph  (a)  or  (b)  by  a  person  or  body 
in  connection  mth  such  person's  or 
body's  participation  in  discussions 
regarding  the  terms  and  conditions  of 
the  offer  of  settlement  and  the  orda  of 
acceptanqp,  or  other  consideration  of 
the  offer  of  settlement  and  order  of 
acceptance,  including  acceptance  or 
rejection  of  such  offer  of  settlement  and 
order  of  acceptance. 

(2)  Letter  of  Aceeptamee,  Woner,  and 
Content 

If  a  member  or  a  person  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent  under  Rule  9216(a),  the 
submission  constitutes  a  waiver  by  such 
member  or  parson  associated  with  a 
member  of  any  claim  of  violation  of 
paragraph  (a)  or  (b)  by  a  person  or  body 
in  cormection  with  such  person's  or 
body's  participation  in  discussions 
regarding  the  terms  and  conditions  of 
the  letter  of  acceptance,  waiver,  and 
consent,  or  other  consideration  of  the 
proposed  letter  of  acceptance,  waiver, 
and  consent,  including  acceptance  or 
rejection  of  such  letter  of  acceptance, 
waiver,  and  consent. 

(3)  Minor  Rmle  Violalion  Plan  Letter 
If  a  member  or  a  person  associated 

with  a  member  submits  an  executed 


minor  rule  violation  plan  letter  under 
Rule  9216(b).  the  sid>mission  constitutes 
a  waiver  by  such  member  or  person 
associated  with  a  member  of  any  claim 
of  violation  of  paragraph  (a)  or  (b)  by  a 
person  or  body  in  cormection  with  such 
person 's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  considerati<m  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter. 

9145.  Rnks  ef  Evidence;  Offidal  Sotiee 

(a)  Rales  of  Evidence 

The  formal  rules  of  evidence  shall  not 
apply  in  a  pmceeding  luought  under  the 
Rule  9000  Series. 

(b)  Official  No«iee 

In  a  proceeding  governed  by  the  Rule 
9000  Series,  an  Adjudicator  may  take 
official  notice  of  such  matters  as  might 
be  judicially  noticed  by  a  court,  or  of 
other  matters  within  the  specialized 
knowledge  of  the  Association  as  an 
expert  body.  Before  an  Adjudicator 
proposes  to  take  official  notice  of  a 
matter,  it  shall  perrrdt  a  Party  the 
opportunity  to  oppose  or  otherwise 
conunent  upon  the  proposal  to  take 
official  notice. 

9146.  Motions 

(a)  General  Reqmrementfor  Moliont 

A  Party  may  make  a  written  or  oral 
motion,  subject  to  limitations  set  forth 
below. 

(b)  Ad/ndkator  May  Rofmre  a  Written 
Motion 

If  a  Party  makes  an  oral  motion,  an 
Adjudicator  may  order  that  such  motion 
be  set  forth  in  writing,  after  considering 
the  facts  and  circumstances,  including 
whether 

(1)  the  hearing  or  conference  in  whitA 
the  Party  makes  such  motion  is  being 
recorded;  and 

(2)  the  opposing  Parties  shall  be  fully 
informed  and  shcdl  have  adequate 
notice  and  opportunity  to  respond  to 
such  motion. 

(c)Spodfieity 

All  motions  shall  state  the  specific 
relief  requested  and  the  basis  therefor. 

(^  Time  For  Filing  OpporHien  or  OOur 
Retponse  to  Motion 

Unless  otherwise  ordered  by  an 
Adjudicator,  any  Party  may  file  an 
opposition  <x  other  response  to  a  written 
motion;  the  opposition  or  response  shall 
be  filed  within  14  days  after  service  of 
the  motion.  If  no  response  is  filed  within 
the  response  period,  the  Party  failing  to 
respond  shall  be  deemed  to  have  wived 
any  objection  to  the  granting  of  the 
motion.  A  Party  shall  be  afforded  an 
opportunity  to  respond  to  an  oral 
motion  at  the  time  the  oral  motion  is 
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made,  unless  the  Adjudicator  orders 
that  the  Party  shall  be  gnmted 
additional  time  to  respond. 

(*)  Or^  Argmmtmt 

An  Adjudicator  may  allow  oral 
argument  on  motions.  Oral  argument 
may  take  place  in  person  or  by 
telephone. 

(fi  Frifetoms  Mttioms 

An  Adjudicator  may  deny  dilatory, 
repetitive,  or  frivolous  motions  without 
awaiting  a  response. 

(g)NoStmy 

Unless  otherwise  ordered  by  an 
Adjudicator,  thefiUng  of  amotion  does 
not  stay  a  proceeding. 

(hjRepfy 

The  moving  Party  shall  have  no  right 
to  reply  to  the  opposition  or  other 
response  of  the  other  Parties.  An 
Adjudicator  may  permit  a  reply  to  be 
filed.  When  permitted,  a  movant's  reply 
submission  shall  be  filed  within  five 
days  after  service  of  the  opposition  or 
other  response. 

(i)  Pegt  Limity  Format  Re^tdrrmtmt* 

Unless  otherwise  ordered  by  an 
Adjudicator,  submissions  in  suppmt  of 
or  in  opposition  to  motions  shall  not 
exceed  ten  double-spaced  pages, 
including  double-spaced  footnotes, 
exclusive  of  pages  containing  any  table 
of  contents,  table  of  authorities,  or 
addenda. 

(fi  Ditfotitiom  ofProctdurml  Motiemt; 
Dh^otHkm  tiUeSMufar  Smmmmry 


In  the  Rule  9200  Series,  a  motion  on 
a  procedural  matter  may  be  decided  by 
a  Hearing  Officer:  a  motion  for  surrmiary 
disposition  of  a  cause  of  action  set  forth 
in  a  complaint  shall  be  decided  by  a 
majority  vote  of  the  Hearing  Panel  or.  if 
applicable,  the  Extended  Hearing  Panel. 
In  the  Rule  9300  Series,  a  motion  on  a 
procedural  matter  may  be  decided  by  a 
Subcommittee,  an  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee;  a  motion  for 
summary  disposition  of  a  cause  of 
action  shall  be  decided  by  the  National 
Business  Conduct  Committee.  In  the 
Rule  9400  Series  and  the  Rule  9500 
Series,  a  motion  shall  be  decided  by  an 
Adjudicator. 

(k)Gemgrml 

All  motions,  oppositions  or  responses, 
replies,  and  any  other  filings  made  by  a 
Party  in  a  proceeding  shall  comply  with 
Rules  9133.  9134.  9135.  9136  and  9137. 

9147.  RmUmgs  om  Proeedmnd  Meltm 

The  NASD  Board,  the  NASD 
Regulation  Board,  the  National  Business 
Conduct  Committee,  a  Hearing  Officer 
or  any  other  Adjudicator  shall  have  full 
authority,  except  as  otherwise  provided 
by  this  Code,  to  rule  on  a  procedural 
motion  and  other  procedural  and 


administrative  matters  arising  during 
the  course  of  a  proceeding  conducted 
pursuant  to  this  Code,  subject  to  the 
rights  of  review  or  appeal  provided  by 
this  Code. 

9148.  ImUrlocmtorj  Rnitw 

Except  as  provided  in  Rule  9280. 
there  shall  be  no  interiocutory  review  of 
a  ruling  or  order  issued  by  any 
Adjudicator  in  a  proceeding  governed 
by  this  Code.  If  an  Adjudicator  g^xmts 
interiocutory  review  of  a  ruling  or  order, 
such  review  shall  not  stay  a  proceeding, 
except  under  Rule  9280  or  as  otherwise 
ordaed  by  the  Adjudicator. 

9150.  Exdmaom  of  Penom  from  Rmk  9999 
Proeeedii^ 

(m)  Exebuiom         ^ 

Aji  Adjudicator  may  exclude  an 
attorney  for  a  Party  or  other  person 
autiiorixed  to  represent  others  by  Rule 
9141  from  acting  as  counsel,  acting  in 
any  representative  capacity,  or 
otherwise  appearing  in  a  particular  Rule 
9000  Series  proceeding  for 
contemptuous  conduct  under  Rule  9280 
or  unethical  or  improper  professional 
conduct  in  that  proceeding.  A  person 
excluded  under  Rule  9280  may  seek 
review  of  such  exclusion  und&Rule 
9280. 

(b)  Other  PrecteHitgi  Net  Prgdmkd 

Prohibiting  cm  attorney  or  other 
person  authorized  to  represent  others  by 
Rule  9141  from  practicing  or  appearing 
in  an  Association  proceeding  shall  not 
preclude  the  Association  from  irutiating 
other  proceedings  against  such  person. 

9160.  Rtctual  or  Disqmalifiemliom 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  this 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 
shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(mjNASDBomi 

The  Chair  of  the  NASD  Board  shall 
have  authority  to  order  the 
disqualification  of  a  Governor  or  a 
member  of  a  Hearing  Panel  appointed 
under  Rule  9513.  and  the  Vice  Chair  of 
the  NASD  Board  shall  have  authority  to 
order  the  disqualification  of  the  Chair  of 
the  NASD  Board; 

(b)  NASD  RegiUeliom  Board 

The  Chair  of  the  NASD  Regulation 
Board  shall  have  authority  to  order  the 
disqualification  of  a  Director  or  a 
member  of  a  Hearing  Panel  appointed 
under  Rule  9523.  and  the  Vice  Chair  of 
the  NASD  Regulation  Board  shall  have 
authority  to  order  the  disqualification  of 


the  Chair  of  the  NASD  Regulation 
Board; 

(e)  NoHomot  BmsUuu  Comduet  Committe* 
or  Ctftaim  Subeomumtteet 

The  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authtmty 
to  order  the  disqualification  of  a 
member  of  the  National  Business 
Conduct  Committee,  a  Subcommittee 
appointed  pursuant  to  the  Rule  9400 
Series,  and  the  Statutory 
Disqualification  Committee;  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authority 
to  order  the  disqualification  of  the  Chair 
of  the  National  Business  Conduct 
Committee; 

(d)  Rub  9331  SubeommUtet  or  ExUmdod 
Proettdimg  Commitin 

Disqualification  of  a  Panelist  tiia 
Subcommittee  or  Extended  Proceeding 
Committee  appointed  pursuant  to  Rule 
9331  shall  be  governed  by  Rule  9332; 

(»)  PnuUtt  t/HeariHg  Poml  or  ExUmded 
Hearing  Panel 

Disqualification  of  a  Panelist  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  diall  be  governed  by  Rule  9234; 

(/)  Hearing  (Vfieer 

Disqualification  of  a  Hearing  Officer 
of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  shall  be  governed  by  Rule 
9233;  and 

(g)  NASD  RegmlaOom  Si^At 
AdjaSeatar 

The  President  of  NASD  Regulation 
shall  have  authority  to  order  the 
disqualification  of  a  member  of  the  staff 
of  the  Department  of  Member 
Regulation  participating  in  a  Rule  9400 
Series  decision. 

9200.  DiadfSnary  Proetedingi 

9210.  Coa^Unt  and  Answer 

9211.  Istaanee  of  Comflauits 

(a)  Comfiainti  Initiated  and  Filed  by 
Department  of  Eitforeement 

If  the  Department  of  Enforcement 
believes  that  any  NASD  member  or 
associated  person  is  violating  or  has 
violated  any  rule,  regulation,  or 
statutory  provision,  including  the 
federal  securities  laws  and  the 
regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce, 
the  Department  of  Enforcement  may 
authorize  and  issue  a  complaint  as  set 
forth  in  Rule  9212.  At  the  time  of 
authorization  and  issuance  of  a 
complaint,  the  Department  of 
Enforcement  may  propose:  (1)  an 
appropriate  location  for  the  hearing; 
and  (2)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q).  that  the  Chief  Hearing  Officer 
select  as  a  Panelist  fix^  the  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
associated  with  a  member  of  the 


Association,  or.  if  applicable,  select  as 
a  Panelist  for  an  Eictended  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
or  was  associated  with  a  member  of  the 
Association. 

(b)  ComfUnls  ImHaUd  by  the  NASD 
Regulation  Board  or  the  NASD  Board 

The  NASD  Regulation  Board  and  the 
NASD  Board  each  shall  have  the 
authority  to  direct  the  Department  of 
Enforcement  to  issue  a  complaint  when, 
on  the  basis  of  information  and  belief, 
either  of  such  boards  is  of  the  opinion 
that  any  NASD  member  or  associated 
person  is  violating  or  has  violated  any 
rule,  regulation,  or  statutory  provision, 
including  the  federal  securities  laws  and 
the  regulations  thereunder,  w^ich  the 
Association  has  jurisdiction  to  enforce. 
The  Department  of  Enforcement  shall 
authorize  and  issue  the  complaint  as  set 
forth  in  Rule  9212.  At  the  time  of 
authorization  and  issuance  of  a 
complaint,  the  Department  of 
Enforcement  may  propose:  (1)  An 
appropriate  location  for  the  hearing 
and  (2)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q).  that  the  Chief  Hearing  Officer 
select  as  a  Panelist  for  the  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
associated  with  a  member  of  the 
Association,  or.  if  applicable,  select  as 
a  Panelist  for  an  Extended  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
or  was  associated  with  a  member  of  the 
Association. 

(c)  Coaaneneement  ofDiteiplinaij 
Proceeding 

A  disciplinary  proceeding  shall  begin 
when  the  complaint  is  served  and  filed. 

9212.  Complaints    Reqairemenis,  Service, 
Amendment^  Withdrawal,  and  Docketing 

(a)  Form,  Content,  Notice,  Dodceting,  and 
Service 

Each  complaint  shall  be  in  writing 
and  signed  by  a  Complainant.  The 
complaint  shall  specify  in  reasonable 
detail  the  conduct  alleged  to  constitute 
the  violative  activity  and  the  rule, 
regulation,  or  statutory  provision  the 
Respondent  is  alleged  to  be  violating  or 
to  have  violated.  If  the  complaint 
consists  of  several  causes  of  action,  each 
cause  shall  be  stated  separately. 
Complaints  shall  be  served  by  the 
Complainant  on  each  Party  pursuant  to 
Rules  9131  and  9134.  and  filed  at  the 
time  of  service  with  the  Office  of 
Hearing  Officers  pursuant  to  Rtiles 
9135.  9136.  and  9137. 

(b)  Amendments  to  Complaints 
Upon  motion  by  a  Complainant,  the 

Hearing  Office  may,  at  any  time  after 


considering  good  cause  shown  by  a 
Complainant  and  any  unfair  prejudice 
to  any  Respondent,  permit  a 
Complainant  to  amend  a  complaint  to 
include  new  matters  of  fact  or  law. 

(c)  Withdrawal  iff  CompUntt 
With  prior  leave  of  the  Hearing 

Officer,  a  Complainant  may  withdraw  a 
complaint.  If  a  Complainant  withdraws 
the  complaint  before  the  earlier  of(l) 
The  Hearing  Panel's  or,  if  applicable, 
the  Extended  Hearing  Panel's,  issuance 
of  a  ruling  on  a  motion  for  summary 
disposition,  or  (2)  the  start  of  the 
hearing  on  the  merits,  the 
Complainant's  withdrawal  of  the 
complaint  shall  be  without  prejudice 
and  such  Complainant  shall  be 
permitted  to  refile  a  case  based  on 
allegations  concerning  the  same  facts 
and  circumstances  that  are  set  forth  in 
the  withdrawn  amtplaiia.  If  the 
Complainant  filing  the  complaint 
requests  to  withdraw  such  complaint 
after  the  occurrence  of  either  of  the  two 
events  set  forth  in(l)  and  (2)  in  this 
paragraph,  the  Hearing  Panel  or.  if 
applicable,  the  Extended  Hearing  Panel, 
after  considering  the  facts  and 
circumstances  of  the  request,  shall 
determine  whether  the  withdrawal  shall 
be  gjranted  with  prejudice. 

(d)  Disciplinary  Proceeding  Docket 
The  Office  of  Hearing  Officers  shall 

prompdy  record  each  complaint  filed 
with  it  in  the  Association's  disciplinary 
proceeding  docket,  and  record  in  the 
disciplinary  proceeding  docket  each 
event,  fiUng,  and  change  in  the  status  of 
a  disciplinary  proceeding. 

9213.  Assignment  tf  Hearing  Officer  and 
Appointment  ^Panelists  to  Hearing  Panel 
or  ExUnded  Hearing  Panel 

(a)  Assignment  «f  Hearing  Officer 

As  soon  as  practicable  after  a 
Complainant  has  filed  his  or  her 
complaint  with  the  Office  of  Hearing 
Officers,  the  Chief  Hearing  Officwdiall 
assign  a  Hearing  Officer  to  preside  over 
the  disciplinary  proceeding  and  shall 
serve  the  Parties  mth  notice  of  the 
Hearing  Office's  assignment  pursuant 
to  Rule  9132. 

(b)  Appointment  ofPaneUtts 

As  soon  as  practicable  after  assigning 
a  Hearing  Officer  to  preside  over  a 
disciplinary  proceeding,  the  Chief 
Hearing  Officar  shall  appoint  Panelists 
pursuant  to  Rules  9231  and  9232  to  a 
Hearing  Panel  or,  if  the  Chief  Hearing 
Officer  determines  that  an  ^{tended 
Hearing  Panel  should  be  appointed,  to 
an  Extended  Hearing  Panel. 

9214.  ConseUdaHtm  ofDisdpBnary 

(a)  Initialed  by  Chief  Hearing  Officer 


The  Chief  Hearing  Officer  may  order 
the  consolidation  of  two  or  more 
disciplinary  proceedings,  upon  his  or 
her  Own  motion,  under  circumstan(xs 
where  such  consolidation  would  further 
the  efficiency  of  the  disciplinary 
process,  and  where  the  subject 
complaints  involve  common  questions 
of  law  or  fact,  or  one  or  more  of  the 
same  Respondents.  In  determining 
whether  to  <xder  the  consolidation  of 
such  disdpUnary  proceeduigs,  the  Chief 
Hearing  Officer  shall  consider  fl) 
Whether  the  same  or  similar  evidence 
reasonably  would  be  expected  to  be 
offaed  at  each  of  the  hearings;  (2) 
v^ether  the  proposed  consolidation 
would  conserve  the  time  and  resources 
of  the  Parties;  and  (3)  yrhether  any 
unfair  prejudice  wotjdd  be  suffered  by 
one  or  more  Parties  as  a  resuH  of  the 
consolidation.  If  the  Chief  Hearing 
Officer  proposes  to  consolidate  two  or 
more  disciplinary  proceedings.  ti*e  Chief 
Hearing  Officer  shall  serve  upon  the 
Parties  notice  of  the  proposed 
consolidation  of  disciplinary 
proceedings,  together  with  a  copy  of 
each  relevant  complaint  and  any  answer 
that  has  been  filed  thereto,  pursuant  to 
Rule  9132.  The  Parties  shall  have  14 
days  after  service  to  file  a  response, 
stating  any  arguments  in  favor  of  or 
opposition  to  consolidation. 

(b)  Initialed  by  a  Party 

A  Party  may  file  a  motion  to  request 
the  consolidation  of  two  or  mme 
disciplinary  proceedings  if  such 
consolidation  would  furthw  the 
efficiency  of  the  disciplinary  process,  if 
the  subject  complaints  j/ivo/ve  common 
questions  of  law  or  fact  or  one  or  more 
of  the  same  Respondents,  or  if  one  or 
more  of  the  factors  frrvtxing 
consolidation  set  forth  in  paragraph  (a) 
exist  If  a  Party  moves  to  consolidate 
two  or  more  disciplinary  proceediitgs, 
the  Party  shall  file  such  motion,  together 
with  a  copy  of  each  relevant  complaint 
and  any  answw  thereto  that  has  been 
filed,  with  the  Office  of  Hearing  Officers, 
and  shall  serve  the  same  upon  the 
Parties  pursuant  to  Rule  9133.  The 
Parties  shall  have  14  .days  after  service 
to  file  a  response,  stating  any  arguments 
in  favor  of  or  opposition  to 
consolidation. 

(c)  Impact  on  Hearing  Panel  or  Extended 
Hearing  Panel 

If  the  Chief  Hearing  Officer  issues  an 
orda-  to  consolidate  two  or  more 
disciplinary  proceedings  for  which 
Hearing  Ponds  or,  if  applicable. 
Extended  Hearing  Panels,  have  been 
appointed,  the  Chief  Hearing  Officer's 
order  shall  specify  which  Hearing  Panel 
or.  if  applicable.  Extended  Hearing 
Panel,  s/ial/  preside  over  the 
consolidated  disciplinary  proceeding,  or 
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shall  appoint  a  new  Hearing  Panel  or, 
if  applicable.  Extended  Hearing  Panel, 
to  preside,  based  on  the  criteria  set  forth 
in  Rules  9231  and  9232. 

9215.  Amswtn  to  Comtptmmti 

(m)  Form,  Service,  Notice 
Each  Respondent  named  in  a 
complaint  shall  answer  and  serve  an 
answer  to  the  complaint  on  all  other 
Parties  within  25  days  after  service  of 
the  complaint  on  such  Respondent 
pursuant  to  Rule  9133.  and  at  the  time 
of  service  file  such  answer  wit/i  the 
Office  of  Hearing  Officers  pursuant  to 
Rules  9135,  9136  and  9137.  The  Hearing 
Officer  assigned  to  a  disciplinary 
proceeding  pursuant  to  Rule  9213  may 
extend  such  period  for  good  cause. 
Upon  the  receipt  of  a  Respondent's 
answer,  the  Office  of  Hearing  Officers 
shall  prtanptfy  send  written  notice  of  the 
receipt  of  such  answer  to  all  Parties, 
(h)  Com^mt,  AJfirwrntn*  D^emaet 
Vrdess  otherwise  ordered  by  the 
Hearing  Officer,  an  answer  shall 
specifically  admit,  deny,  or  state  that 
the  Respondent  does  not  have  and  is 
uncJtde  to  obtain  sufficient  information 
to  admit  or  deny,  each  allegation  in  the 
complaint.  When  a  Respondent  intends 
to  deny  only  part  of  an  allegation,  the 
Respondent  shall  specify  so  much  of  it 
as  is  admitted  and  deny  only  the 
remainder.  A  statement  of  lack  of 
information  shall  be  deemed  a  denial. 
Any  allegation  not  denied  shall  be 
deemed  admitted.  Any  affirmative 
defense  shall  be  asserted  in  the  answer, 
(e)  Motion  for  More  DefimiU  Stotemiemt 
A  Respondent  may  file  with  an 
answer  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 
Such  motion  shall  state  why  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  Aail  set  the  periods  for  filing 
such  a  statement  and  any  answer 
thereto. 
(40  Amemdmiemtt  to  Amswer 
Upon  motion  by  a  Respondent,  the 
Hearing  Officv  may,  after  considering 
good  cause  shown  by  the  Respondent 
and  any  unfair  prejudice  which  may 
result  to  any  other  Party,  permit  an 
answer  to  be  amended, 
(e)  Extemtiom  •/  Time  to  Amswer  Amended 


Officer,  within  which  to  file  an  amended 
answer, 
(f)  FaOmre  to  Amswer,  Defamit 
If  the  Respondent  does  not  file  an 
answer  with  the  Office  of  Hearing 
Cheers  within  the  time  required,  the 
Hearing  Officer  shall  order  the 
Department  of  Enforcement  to  send  a 
second  notice  to  such  Respondent 
requiring  an  answer  within  14  days  after 
service  of  the  second  notice,  or  within 
such  longer  period  as  the  Hearing 
Officer  in  his  or  her  discretion  may 
order.  The  second  notice  shall  state  that 
failure  of  the  Respondent  to  reply  within 
the  period  specified  shall  allow  the 
Hearing  Officer,  in  the  exercise  of  his  or 
her  discretion,  to:  (1)  treat  as  admitted 
by  the  Respondent  t/ie  allegations  in  the 
complaint:  and  (2)  enter  a  default 
decision  against  the  Respondent 
pursuant  to  Rule  9269.  If  no  answer  is 
filed  with  the  Office  of  Hearing  Officers 
within  the  time  required  by  the  second 
notice,  the  allegations  of  the  complaint 
may  be  considered  admitted  by  such 
Respondent  and  a  default  decision  may 
be  issued  by  the  Hearing  Officer.  A 
Respondent  may,  for  good  cause  shown, 
move  to  set  aside  a  default  pursuant  to 
Rule  9146. 

9216.  Acceptomce,  Weifer,  emdComsemt; 
Pimm  Fmnmmml  to  SEC  Rmle  19d-I(eX2) 


If  a  complaint  is  amended  pursuant  to 
Rule  9212(b),  the  time  for  filing  an 
answer  or  amended  answer  shall  be 
extended  to  14  days  after  service  of  the 
amended  complaint.  If  any  Respondent 
has  already  filed  an  answer,  such 
Respondent  shall  have  15  days  after 
service  of  the  amended  complaint, 
unless  otherwise  ordered  by  the  Hearing 


(m)  Aeeeftamce,  Wotver,  ami  Comtemt 
Procedmres 

(1)  Notwithstanding  Rule  9211.  if  the 
Department  of  Enforcement  has  reason 
to  believe  a  violation  has  occurred  and 
the  member  or  associated  person  does 
not  dispute  the  violation,  the 
Department  of  Enforcement  may 
prepare  and  request  that  the  member  or 
associated  person  execute  a  letter 
accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  vraive  such 
member's  or  associated  person's  right  to 
a  hearing  before  a  Hearing  Panel  or.  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
Business  Conduct  Committee,  the 
Commission,  and  the  courts,  or  to 
otherwise  challenge  the  validity  of  the 
letter,  if  the  letter  is  accepted.  The  letter 
shall  describe  the  act  or  practice 
engaged  in  or  omitted,  the  rule, 
regulation,  or  statutory  provision 
violated,  and  the  sanction  or  scmctions 
to  be  imposed. 

(2)  If  a  member  or  person  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent,  by  the  submission  such 
member  or  person  associated  with  a 
member  also  waives: 

(A)  any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  bias  or  prejudgment  of  the 


General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  the  National 
Business  Conduct  Committee,  or  any 
member  of  the  National  Business 
Conduct  Committee,  in  connection  with 
such  person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  vmiver.  and 
consent:  and 

(B)  any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Rule  9144.  in  connection  with  such 
person 's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance.  ¥miver.  and 
consent. 

If  a  letter  of  acceptance,  waiver,  and 
consent  is  rejected,  the  member  or 
associated  person  shall  be  bound  by  the 
waivers  made  under  subparagraphs 
(aXl)  and  (2)  for  conduct  by  persons  or 
bodies  occurring  during  the  period 
beginning  on  the  date  the  letter  of 
acceptance,  waiver,  and  consent  was 
executed  and  submitted  and  ending 
upon  the  rejection  of  the  letter  of 
acceptance,  waiver,  and  consent. 

(3)  If  the  member  or  associated  person 
executes  the  letter  of  acceptance, 
waiver,  and  consent,  it  shall  be 
submitted  to  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Comnuttee  (or  either  one. 
acting  alone,  in  the  event  the  oth^  is 
recusied  or  disqualified)  or  by  the 
General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  may  accept  such 
letter  or  refer  it  to  the  National  Business 
Conduct  Committee  for  acceptance  or 
rejection  by  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Conunittee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recu»Bd  or  disqualified)  may  reject  such 
letter  or  refer  it  to  the  National  Business 
Conduct  Conunittee  for  acceptance  or 
rejection  by  the  National  Business 
Conduct  Committee. 

(4)  If  the  letter  is  accepted  by  the 
National  Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  or 


the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  it 
shall  be  deemed  final  and  shall 
constitute  the  complaint,  answer,  and 
decision  in  the  matter.  If  the  letter  is 
rejected  by  the  Chair  and  Vice  Chair  of 
the  National  Conduct  Committee  (or 
either  one.  acting  alone,  in  the  event  the 
other  is  recused  or  disqualified)  or  the 
National  Business  Conduct  Conunittee. 
NASD  Regulation  may  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  alleged  violation  or 
violations.  If  the  letter  is  rejected,  the 
member  or  associated  person  shall  not 
be  prejudiced  by  the  execution  of  the 
letter  of  acceptantx.  waiver,  and 
consent  under  subparagraph  (a)(1)  and 
the  letter  may  not  he  introduced  into 
evidence  in  connection  with  the 
detmmination  of  the  issues  setfmth  in 
any  complaint  or  in  any  other 
proceeding. 

(b)  Proeoionjor  YUMom  VmdorPlam 
Pmmmmt  to  SBC  Mmk  194-l(e}(2) 

(1)  Notwithstanding  Rule  921 1,  NASD 
Regulation  or  the  National  Business 
Conduct  Committee  may,  subject  to  the 
requirements  set  forth  in  subparagraphs 
(bX2)  through  (bX4)  and  in  SEC  Rule 
19d-l(c)(2).  impose  a  fine  (not  to  exceed 
$2,500)  and/or  a  censure  on  any 
member  or  associated  person  with 
respect  to  any  rule  listed  in  IM-9216.  If 
the  Department  of  Enforcement  has 
reason  to  believe  a  vitiation  has 
occurred  and  if  the  member  a- 
associated  person  does  rtot  dispute  the 
violation,  the  Department  of 
Enforcement  may  prepare  and  request 
that  the  member  or  associated  parson 
acecute  a  mirtor  rule  violation  jAan 
letter  accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  waive  such 
memba^s  or  associated  person 's  ri^t  to 
a  hearing  before  a  Hearing  Panel  or.  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  rigfit  of  appeal  to  the  National 
Business  Conduct  Committee,  the 
Conunission.  and  the  courts,  or  to 
othawise  challenge  the  validity  of  the 
letter,  if  the  letter  is  accepted.  The  letter 
shall  deocribe  the  act  or  practice 
engaged  in  or  omitted,  the  rule, 
regalction.  or  statutory  provision 
violated,  and  the  sanction  or  sanctions 
to  be  imposed. 

(2)  If  a  member  or  person  associated 
with  a  member  sutunits  an  executed 
minor  rule  violation  plan  letter,  by  the 
submission  such  member  or  person 
associated  with  a  member  also  waives: 

(A)  any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  bias  or  prejudgment  of  the 
General  Counsei  of  NASD  Regulation,  or 
his  or  her  delegatee,  the  National 
Business  Conduct  Committee,  or  any 


membo"  of  the  National  Business 
Conduct  Committee,  in  connection  with 
such  person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter; 
and 

(B)  any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  [Hohibitions  of 
Rule  9144,  in  coimection  with  such 
pason  's  or  body's  participation  in 
discussions  regarding  the  tarns  and 
conditions  oftite  minor  rule  violation 
plan  letter  m  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  m-  rejection  of 
such  minor  rule  violation  plan  letter. 

If  a  minor  rule  violation  plan  letter  is 
rejected,  the  memba-  or  pason 
associated  with  a  memba  shall  be 
bound  by  the  waivers  made  unda 
subparagraphs  (b)  (1)  and  (2)  for 
conduct  by  persons  or  bodies  occurrii^ 
during  the  period  begiiming  on  the  date 
the  minor  rule  violation  plan  letta  was 
executed  and  submitted  and  ending 
upon  the  r^ection  of  the  miiua  rule 
vitiation  plan  letta. 

(3)  If  the  memba  or  associated  person 
executes  the  minor  rule  violation  plan 
letta.  it  shall  be  sulanitted  to  the 
National  Business  Conduct  Committee. 
The  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  eitha  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)  or 
the  General  Counsel  of  NASD 
R^alation,  or  his  or  ha  delegatee.  may 
accept  sutdi  letta  or  refa  it  to  the 
National  Business  Conduct  Ctaamittee 
for  occeptarKe  or  refection  by  the 
National  Business  Conduct  Committee. 
The  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Corrunittee 
(or  eitha  orm,  actirtg  alone,  in  the  event 
the  otha  is  recused  or  disqualified)  may 
reject  such  letta  or  refa  it  to  the 
Natiorml  Business  Coinluct  Committee 
for  acceptance  or  reaction  by  the 
Mitiona/  Busirtess  Conduct  Ctaxamttee. 

(4)  If  the  letta  is  accepted  by  the 
National  Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(a  eitha  one.  acting  alone,  in  the  event 
the  oUta  is  recused  or  disqualified),  or 
the  General  Couiua/  of  NASD 
Regulatimi,  or  his  or  ha  d^egatee,  it 
shall  be  deemed  final  and  the 
Association  shall  report  the  violation  to 
the  Commission  as  required  by  the 
Commission  pursuant  to  a  plan 
approved  unda  SEC  Rule  19d-l(cX2).  If 


the  letta  is  rejected  by  the  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Corrunittee  (or  eitha  orte, 
acting  alone,  in  the  event  the  otha  is 
recused  or  disqualified),  or  by  the 
National  Business  Conduct  Conunittee, 
NASD  Regulation  may  take  any  other 
appropriate  disciplinary  action  vrith 
respect  to  the  alleged  violation  or 
violations.  If  the  letta  is  rejected,  the 
memba  or  associated  person  shall  not 
be  jnejudiced  by  the  execution  of  the 
minor  rule  violation  plan  letta  unda 
subparagraph  (bXl)  and  the  letta  may 
not  be  introduced  into  evidence  in 
connection  ¥nth  the  determittati<m  of 
the  issues  set  forth  in  any  complaint  or 
in  any  otha  proceeding. 

m-921t.  ViolatiomsA^npnateJor 
Diifttkitm  Vmior  Pimm  Pmrsmomt  to  SEC 
MiOe  194~t(€X2) 

•  Rule  2210  (b)  and  (c)  and  Rule  2220 
(b)  and  (c)-^ailure  to  have 
advertisements  and  sales  literature 
apfowed  by  a  principal  prior  to  use; 
failure  to  maintain  separate  files  of 
advertisements  and  sales  literature 
containing  required  infatrmation:  and 
failure  to  file  advertisements  with  the 
Association  within  the  required  time 
limits. 

•  Rule  3360— Failure  to  timely  file 
reports  of  short  positions  on  Form  NS-  '• 
1. 

•  Rule  3110— Failure  to  keep  and 
preserve  books,  accounts,  rectmls. 
memoranda,  and  correspondence  in 
conformance  with  all  applicable  laws, 
rules,  regulations  and  statements  of 
policy  promulgated  thereunda.  and 
with  the  Rules  of  the  Association. 

9229.  Rotmost/ar  Hemrb^ 


efTiem, 


9221.  KefmettfarHaarimg 

(m)  Respomiemt  Re^most/a  Hoarimg 

Widi  the  filing  of  any  Respondent's 
answa,  such  Respondent  may:  (1) 
request  a  hearing;  (2)  propose  an 
appropriate  location  fix  the  hearing; 
arid  (3)  propose,  if  the  complaint  alleges 
at  least  one  cause  of  action  immhing  a 
violation  of  a  statute  or  rule  described 
in  Rule  9120(q).  that  the  Chief  Hearing 
Offica  sdect  as  a  Panelist  for  a  Hearing 
Pond  a  curratt  or  forma  memba  (^  the 
Market  Regukttion  Ctmunittee  ¥fho  is 
associated  with  amanbaofthe 
Association  or.  if  applicable,  select  as  a 
Panelist  for  an  Extmded  Hearing  Pond, 
a  current  or  forma  memba  of  tiie 
Market  Regulation  Committee  vfho  is  or ' 
was  associated  with  a  memba  of  the 
Association.  If  a  Respondent  requests  a 
hearing,  a  hearirtg  shall  be  ffonted.  A 
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Respondent  who  fails  to  request  a 
hearing  with  the  filing  of  his  or  ha 
answer  waives  the  right  to  a  hearing 
unless  a  Hearing  Officer,  Hearing  Panel, 
or,  if  applicable,  an  Extended  Hearing 
Panel,  grants,  for  good  cause  shown,  a 
later  filed  motion  by  such  Respondent 
requesting  a  hearing. 

(k)  Htmrimg  Qffker  Ordtr  Reqmri^ 
Hemimg 

In  the  absence  of  a  request  f(H-  a 
hearing  from  any  Respondent,  the 
Hearing  Officer  may  order  any 
complaint  set  down  for  hearing. 

(e)  Amkority  ofHemrimg  PamO,  FrtfiOwf 
Hearing  Pmmel  to  Order  Htmimg 

If  all  Respondents  waive  a  hearing, 
and  the  Hearing  Officer  does  not  order 
a  hearing  on  his  or  her  own  motion,  the 
Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Paitel,  may  order  a 
hearing  or  may  consider  the  matter  on 
the  record,  as  defined  in  Rule  9267.  If 
fewer  than  all  Respondents  waive  a 
hearing,  the  Hearing  Officer,  the 
Hearing  Panel,  or.  if  applicable,  the 
Extatded  Hearing  Panel,  may.  in  the 
exerate  of  its  discretion,  order  that  a 
hearing  be  held  as  to  all  Respondents. 
Ahematively,  the  Hearing  Officer,  the 
Hearing  Panel,  or,  if  applicable,  the 
Extended  Hearing  Panel,  may  conduct  a 
hearing  as  to  ordy  those  Respondents 
who  requested  a  hearing  and  consider 
the  matter  on  the  record  as  to  those 
Respondents  who  waived  a  hearing. 

(i>  Netiee  t/Hemrimg 

The  Hearing  Officer  shall  issue  a 
notice  stating  the  date,  time,  and  place 
of  the  hearing,  and  whether  the  hearing 
shall  be  held  before  a  Hearing  Panel  or 
an  Extended  Hearing  Panel,  and  shedl 
serve  such  notice  on  the  Parties  at  least 
28  days  before  the  hearing,  unless  (1)  in 
the  discretion  of  the  Hearing  Officer,  he 
or  she  determines  that  extraordinary 
circumstances  require  a  shorter  rtotice 
period,  or  (2)  the  Parties  waive  the 
notice  period. 


9222. 


efTime, 


At  any  time  prior  to  the  issuance  of 
the  decision  of  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
the  Hearing  Officer  may.  for  good  cause 
sho¥m,  extend  or  shorten  any  time 
limits  prescribed  by  the  Code  for  the 
filing  of  any  papers  and  may,  consistent 
with  paragraph  (b).  postpone  or  adjourn 
any  hearing. 

(b)  Ummteliems  em  Putpemtmemts, 
A^fsanummH,  ami  Extturisiu 

A  hearing  shall  begin  at  the  time  and 
place  ordered,  unless  the  Hearing 
Officer,  for  good  cause  showm,  changes 
the  place  of  the  hearing,  postpones  Uie 
commencement  of  the  hearing,  or 


adfoums  a  convened  hearing  /or  a 
reasoncAtle  period  of  time,  subject  to  the 
limitations  in  subparagraph  (b)(2). 

(1)  Admemat  CemsUeraHoms 

In  considering  a  motion  for  the 
postponement  of  the  start  of  a  hearing 
or.  adjournment  once  a  hearing  has 
bepm.  the  Hearing  Officer  shall 
consider: 

(A)  the  length  of  the  proceeding  to 
date; 

(B)  the  nunAer  of  postponements, 
adjournments,  or  extensions  already 
granted; 

(C)  the  stage  of  the  proceeding  at  the 
time  of  the  request: 

(D)  potential  harm  to  the  investiitg 
public  if  an  extension  of  time, 
adjournment,  or  postponement  is 
granted:  and 

(E)  such  othw  matters  as  justice  may 
require. 

(2)  Time  Limk 
Postponements,  adjournments,  or 

extensions  of  time  for  filing  papers  shall 
not  exceed  28  days  unless  the  Hearing 
Officer  states  on  the  record  or  provides 
by  written  order  the  reasons  a  longer 
period  is  necessary. 

9239.  Afpaimmnt  afHearimg  Pamd, 
Exmrnrng  Hearing  Panel 

9231.  Afpabsbmmt  by  tie  Ckkf  Hearing 
Officer  ef  Hearing  Panel  ar  Extended 
Hearing  Panel 


The  Chief  Hearing  Officer  shall 
appoiitt  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  to  conduct  the 
disciplinary  proceeding  and  issue  a 
decision. 

W  Hearing  PanH 

The  Hearittg  Panel  shall  be  composed 
of  a  Hearir»g  Officer  and  two  Panelists, 
except  as  provided  in  Rule  9234  (a),  (c), 
(d),  or  (e).  The  Hearing  Officer  will  serve 
as  the  chair  of  the  Hearing  Panel.  Each 
Panelist  shall  be  associated  with  a 
member  of  the  Association. 

(1)  Except  as  provided  in  (2),  a  person 
shall  be  eligible  to  be  selected  as  a 
Panelist  only  if  the  person  is: 

(A)  a  current  aiember  of  a  District 
Committee: 

(B)  a  person  who  previously  served  on 
a  disciplinary  hearing  panel: 

(C)  a  former  member  of  the  NatJorutl 
Business  Conduct  Committee; 

(D)  a  person  who  previously  served  on 
a  disciplinary  subcommittee  of  the 
National  Business  Conduct  Committee, 
including  a  Subcommittee,  an  Extended 
Proceeding  Coamtittee,  or  their 
predecessor  subamunittees;  or, 

(E)  a  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Board 
of  Directors,  or  a  Governor,  but  does  not 
sit  currently  on  any  of  the  boards. 


(2)  If  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q),  the  Chief  Hearing  Officer  may 
select  as  a  Panelist  a  current  member  of 
the  \kirket  Regulation  Committee  or  a 
former  member  of  the  Market  Regulation 
Committee  who  previously  served  on  a 
disciplinary  hearing  panel. 

(e)  Extended  Hearing  Pan^ 

Upon  consideration  of  the  complexity 
of  the  issues  involved,  the  probable 
lengjth  of  the  hearing,  or  other  factors 
that  the  Chief  Hearing  Officer  deems 
material,  the  Chief  Hearing  Officer  may 
determine  that  a  mattar  shall  be 
designated  an  Extended  Hearing,  and 
that  such  mattar  shall  be  considered  by 
an  Extended  Hearing  Panel.  The 
Extended  Hearing  Panel  shall  be 
composed  of  a  Hearing  Officer  and  two 
Panelists,  except  as  provided  in  Rule 
9234  (a),  (cl  (d),  or  (e).  The  Hearing 
Officer  will  serve  as  the  chair  of  the 
Extended  Hearing  Panel.  The  Panelists 
shall  be  associated  with  a  membar  of  the 
Association,  or  retired  therefrom.  A 
person  retired  from  employment  with  a 
member  of  the  Association  shall  have 
retired  from  such  employment  not 
earlier  than  four  years  before  the  date 
the  complaint  yms  filed.  The  Chief 
Hearing  Officer  shall  have  discretion  to 
compensate  any  or  all  Panelists  of  an 
Extended  Hearing  Panel  at  the  rate  then 
in  effect  for  arbitrators  appointed  under 
the  Rule  10000  Series. 

(1)  Except  as  provided  in  (2),  a  person 
shall  be  eligible  to  be  selected  as  a 
Partelist  oidy  if  the  person  is: 

(A)  a  current  maatber  of  a  District 
Conunittee; 

(B)  a  person  who  previously  served  on 
a  disciplinary  hearing  panel; 

(C)  a  former  member  of  the  National 
Business  Conduct  Committee: 

(D)  a  person  who  previously  served  on 
a  disciplinary  subcoirunittee  of  the 
NatioiKd  Business  Conduct  Committee, 
including  a  Subconunittee,  an  Extended 
Proceeding  Coaunittee,  or  their 
predecessor  subcommittees:  or. 

(E)  a  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Board 
of  Directors,  or  a  Goiwnar.  but  does  not 
sit  currently  on  any  of  the  boards. 

(2)  If  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q),  the  Chief  Hearing  Officer  may 
select  as  a  Panelist  a  current  member  of 
the  htorket  Regulation  Conunittee.  or  a 
forma'  member  of  the  Market  RepUation 
Committee,  who,  at  the  time  of  his  or 
har  membership  on  the  Market 
Regulation  Committee,  wtjs  associated 
widi  a  member  of  the  Association.  In 
order  to  be  eligible  to  sit  as  a  Panelist 
on  an  Extended  Hearing  Panel,  a  former 


member  of  the  Maricet  Regulation 
Conunittee  shall  have  served  previously 
on  a  disciplinary  hearing  panel. 

9232.  Criteria  for  Seleetkm  ofPaneUtti  and 
Replneeaient  Panriists 

(a)  Ou^  Hearing  Officer  Seleetiem 
AUemathes 

Following  a  determination  ofvfhether 
a  Hearing  Panel  or  an  Extended  Hearing 
Panel  should  be  appointed,  the  Chief 
Hearing  Officer  shall  determine:* 

(1)  which  District  Committee  shall  be 
the  Primary  District  Committee  from 
which  Panelists  may  be  selected:  and 

(2)  whether  one  of  the  Panelists  may 
be  selected  from  the  Market  Regulation 
Conunittee. 

(b)  Criteria  for  SeUeHon  ofPandittfrom 
Market  Regaiedon  Conunittee 

The  Chief  Hearing  Officer  may  select 
a  Panelist  from  the  Market  Regulation 
Committee,  as  provided  in  Rule  9231,  to 
serve  in  a  disciplinary  proceeding  if  the 
complaint  alleges  at  least  one  cause  of 
action  involving  a  violation  of  a  statute 
or  a  rule  descrwed  in  Rule  9120(q). 

(e)  Criteria/or  Designation  elPrimerj 
District  Coamitlee 

The  Chief  Hearing  Officer  shall 
designate  a  District  Committee  as  the 
Primary  District  Comndttee  based  upon 
relevant  facts  and  circumstances  of  the 
case,  including  but  not  limited  to: 

(1)  the  location  of  a  Respondent's 
principal  office  if  the  Respondent  is  or 
was  a  member  firm; 

(2)  the  location  of  a  Respondent's 
office  at  the  time  of  the  tdleged 
ndsconduct  if  the  Respondent  is  or  was 
an  associated  pason; 

(3)  the  location  of  the  office  of  a 
member  or  an  associated  person,  or  a 
former  member  or  associated  person, 
where  the  alleged  misconduct  occurred; 

(4)  the  location  of  witnesses  at  the 
time  of  the  filing  of  the  complairtt. 
especially  the  location  of  witnesses  nrho 
are  or  were  customers  of  a  Respondent; 

(5)  the  location,  at  the  time  of  the 
alleged  misconduct,  of  the  main, 
bnmch.  or  other  office  in  which 
supervisory  persoimd.  who  are  or  were 
responsible  for  the  supervision  of  a 
Respondent.  Mrere  employed:  and 

(6)  the  location,  at  the  time  of  the 
alleged  ndsconduct.  of  the  main, 
branch,  or  other  office  in  which 
supervisory  persoiuiel,  who  are  or  were 
responsible  fm  the  supervision  of  the 
office,  division,  function,  or  segment  of 
the  member  inhere  the  alleged 
misconduct  occurred,  tvere  employed. 

(d)  Criteria  fsr  Afpaintment  efa  PaneSit 
After  the  Chief  Hearing  Officer 
designates  the  Primary  District 
Coumittee,  the  Chief  Hearing  Officer 
shall  seiect  Panelists  from  tiw  current 
members  of  the  Prinuuy  District 


Committee,  the  other  categories  of 
persons  eligible  to  serve  as  Panelists  as 
set  forth  in  Rule  9231(b)(1)  (A)  through 
(Efor,  if  applicable,  in  Rule  9231(c)(1) 
(A)  through  (E),  who  are  located  in  the 
same  geographic  area  as  the  Primary 
District  Committee,  and.  if  applicable, 
from  the  current  or  former  members  of 
the  Market  Regulation  Committee,  based 
upon  the  following  criteria: 

(1)  expertise: 

(2)  the  absence  of  any  conflict  of 
interest  or  bias,  cmd  any  appearance 
thereof; 

(3)  availability;  and, 

(4)  the  frequency  with  which  a  person 
has  saved  as  a  Panelist  on  Hearing 
Panels  or  Extended  Hearing  Panels 
during  the  past  two  years. 

(e)  AffeUdmemt  efPmntMsIs  front  Other 
Ann  Primery  District  Committee. 

Designation  of  the  Primary  Dutrict 
Comndttee  does  not  preclude  the  Chief 
Hearing  Officafrom  selecting  one  or 
more  Panelists  from  other  categmes  of 
eligible  Pan^ists  if  the  Chief  Hearing 
Offica  detamines  that  one  a-  more 
persons  from  otha  categories  of  eligible 
Panelists  more  dearly  meet  the  criteria 
of  paragraph  (d)  (1)  throu^  (4)  and  the 
public  interest  or  the  administration  of 
NASD  Regulation 's  regulatory  and 
enforcement  program  would  be 
enhanced  by  the  selection  of  one  or 
more  Panelists  from  other  categmes  of 
eligible  Panelists  otha  than  Panelists 
from  the  Primary  District  Comndttee. 

9233.  Hearing  Panel  or  Extended  Homing 
Panek  Reeasal  and  Disqnn^fication  «/ 
Hearing  Officers 

(a)  Meemsal,  Witkdrmwal  ef  Hearing 
Officer 

If  at  any  time  a  Hearing  Offica 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  where  his  or  hafrdmess 
mi^t  reasonably  be  questioned,  the 
Hearing  Offica  shall  notify  the  Chief 
Hearing  Offica  and  the  Chief  Hearing 
Officer  shall  issue  and  save  on  the 
Parties  a  notice  stating  that  the  Hearirtg 
Offica  has  withdrawn  from  the  matta. 
In  the  event  that  a  Hearing  Officer 
withdraws,  is  incapacitated,  or 
otherwise  is  unable  to  continue  service 
afta  being  appointed,  the  Chief  Hearing 
Offica  shall  appoint  a  replacement 
Hearing  Offica. 

(b)  Motion  for  Ditqmal(firmion 
A  Party  may  move  fa  the 

disqualffication  of  a  Hearing  Offica.  A 
mciion  shall  be  based  upon  a 
reasonable,  good  faith  b^iefthat  a 
conflict  of  interest  or  bias  exists  or 
circumstances  otherwise  exist  mdtere  the 
Hearing  Officer's  fairness  mi^t 
reasoruabfy  be  questioned,  and  shall  be 
accompanied  by  an  affidavit  setting 


forth  in  detail  the  facts  alleged  to 
constitute  grounds  for  disqualification, 
and  the  dates  on  which  the  Party 
learned  of  those  facts.  Such  motions 
shall  be  filed  not  lata  than  15  days  afta 
the  later  of: 

(1)  when  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification:  or 

(2)  when  the  Party  was  notified  of  the 
assignment  of  the  Hearing  Offica. 

(c)  Disposition  iifDiiqmaliflratiom  Motion 
A  motion  for  disqualification  of  a 
Hearing  Offica  shall  be  decided  by  the 
Chief  Hearing  Offica  iWio  shall 
promptly  investigate  whetha 
disqualification  is  required  and  issue  a 
written  rulirig  on  the  motion.  In  the 
everU  of  a  disqualification  ofAe 
Hearirtg  Offica.  the  Chief  Hearing 
Offica  shall  appoint  a  replacemaA 
Hearing  Offic 

9234. 


(a)  Reenaal,  WMdrmeal  efPanoBM 
If  at  any  time  a  Panelist  of  a  Hearing 
Panel  or  an  Extended  Hearing  Panel 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  Mdiere  his  or  ha  fairness 
might  reasortably  be  questioned,  the 
Pcmtiist  shall  notify  the  Hearing  Offica 
and  the  Hearing  C^cer  shall  issue  and 
serve  on  the  Parties  a  notice  stating  that 
the  Panelist  has  withdrawn  frcan  the 
Bnatter.  In  the  event  that  a  Partelist 
withdraws,  is  incapacitated,  or 
otherwise  is  uruible  to  continue  service 
afta  being  appointed,  the  Chief  Hearing 
Offica  may,  in  the  exadse  of 
discretion,  detamine  whetha  to 
appoint  a  replacement  PandisL  In  the 
event  that  both  Panelists  withdraw,  are 
incapacitated,  or  otherwise  are  unable 
to  continue  service  after  being 
appointed,  the  Chief  Hearing  Offica 
sImjII  appoint  two  replacement 
Panelists. 


(b)  DtstnaH/kedion:  Motion  efPart^; 
Order  efCMtf  Hearing  Officer 

(1)  A  Party  may  file  a  motion  to 
disqualify  a  Panelist  of  a  Hearing  Amef 
m  an  Exuded  Hearing  Panel.  A  motimt 
shall  be  based  upon  a  reasonaUe.  good 
faith  belief  that  a  conflict  of  interest  or 
bias  exists  a  circumstances  othawise 
exist  where  the  Panelist's  fairness  might 
reasonaUy  be  questioned,  and  shall  be 
accompaiued  by  an  affidavit  settipg 
forth  in  dettal  the  folds  allied  to 
constitute  pounds  for  duqualificatim. 
and  (2)  the  dates  on  which  the  Party 
learned  of  those  facts. 

(2)  Sudi  motions  shall  be  filed  not 
latathan  15  days  ttfta  the  lata  of: 
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(A)  when  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification;  or 

(B)  when  the  Party  was  notified  of  the 
appointment  of  the  Panelist. 

13}  The  Chief  Hearing  Officer  may 
order  the  disqualification  of  a  Panelist 
of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  if  the  Chief  Hearing 
Officer  determines  that  a  conflict  of 
interest  or  bias  or  circumstances 
otherwise  exist  where  the  Panelist's 
fairness  might  reasonably  be 
questioned,  and  shall  state  the  facts 
constituting  the  grounds  for 
disqualification. 

(e)  DdpenHom  efPugmlifiratiom 
kladem:  CkmOemtt  to  Simgle  Memktr  of 
UeerimgPmmtl 

If  a  Party  files  a  motion  to  disqualify 
a  Panelist  of  a  Hearing  Panel  or  an 
Extended  Hearing  Panel,  the  Hearing 
Officer  shall  promptly  investigate 
whether  disqualification  is  required  and 
shall  issue  a  written  ruling  on  the 
motion.  In  the  event  a  Panelist  is 
disqualified,  the  Chief  Hearing  Officer 
may,  in  the  exercise  of  discretion, 
appoint  a  replacement  Panelist. 

fd)  ftiy  rirtim  tf  DitfmdtjfireHmi 
Metiom:  CktMngt  to  BoOt  PmmdUtt  af 
HtoriKf  Pomel  or  Eittmded  Ueerimg  Pomel 

If  a  Party  files  a  motion  to  disqualify 
both  Panelists  of  a  Hearing  Panel  or  an 
Extended  Hearing  Panel,  the  Hearing 
Officer  shall  promptly  investigate 
whether  disqualification  is  required  and 
shall  issue  a  written  ruling  on  the 
motion.  In  the  event  one  PaneUst  is 
disqualified,  the  Chief  Hearing  Officer 
may.  in  the  exercise  of  discret'on, 
appoint  a  replacement  Panelist.  In  the 
event  both  Panelists  are  disqualified,  the 
Chief  Hearing  Officer  shall  promptly 
appoint  two  persons  as  replacement 
Panelists. 

(e)  DitpodHom  of  Dis^m^jfifOtUm 
Medom:  Ckottemge  to  Both  PomtHm  of 
HeorimgPoma  or  Extended  HtoriHgPatd 
mmdHeeni^Qmetr 

If  a  Party  fUes  a  motion  to  disqualify 
both  Panelists  of  a  Hearing  Panel  or  an 
Extended  Hearing  Panel,  and  the 
Hearing  Officer,  the  Chief  Hearing 
Officer  shall  promptly  investigate 
whether  disqualification  is  required  and 
shall  issue  a  ¥fritten  ruling  on  the 
motion.  In  the  event  a  PaneUst  is 
disqualified,  the  Chief  Hearing  Officer 
may.  in  the  exercise  of  discretion, 
appoint  a  replacement  Panelist.  In  the 
event  both  Panelists  are  disqualified,  the 
Chief  Hearing  Officer  shall  promptly 
appoint  two  persons  as  replacement 
Panelists.  In  the  event  a  Hearing  Officer 
and  a  Panelist  are  disqualified,  the 
Chief  Hearing  Officer  shall  promptly 
appoint  a  Hearing  Officer.  In  the  event 
baih  Panelists  and  the  Hearing  Officer 


are  disqualified,  the  Chief  Hearing 
Officer  shall  promptly  appoint  a 
Hearing  Officer  and  two  persons  as 
replacement  Panelists.  * 

(f)  Criteria  for  ReptoeemteiU  PoneUst 
If  the  Chief  Hearing  Officer  appoints 
a  replacement  Panelist  by  operation  of 
this  Rule,  the  Chief  Hearing  Officer  shall 
do  so  using  the  criteria  set  forth  in  Rule 
9232. 

9235.  Heoring  Officer  kvOtoritf 

(0)  HeoriHg  Officer  AmOwrity 

The  Hearing  Officer  shall  be  selected 
by  the  Chief  Hearing  Officer  and  shall 
have  authority  to  do  all  things  necessary 
and  appropriate  to  discharge  his  or  her 
duties.  In  addition  to  the  powers 
exercised  by  all  members  of  the  Hearing 
Parte!  or.  if  applicable,  the  Extended 
Hearing  Pimel.  the  powers  of  the 
Hearing  Officer  include,  but  are  not 
limited  to: 

(1)  holding  fxe-hearing  and  other 
confaences  and  requiring  the 
attendance  at  any  such  conference  of  at 
least  one  representative  of  each  Party 
who  has  authority  to  negotiate  the 
resolution  of  issues  in  controversy: 

(2)  regulating  the  course  of  the 
hearing: 

(3)  ordering  the  Parties  to  present  oral 
arguments  at  any  stage  of  the 
dhciplinary  proceeding: 

(4)  resolving  any  ana  all  procedural 
and  evidentiary  matters,  discovay 
requests,  and  other  non-dispositive 
motions,  subject  to  any  limitations  set 
forth  elsewhere  in  this  Code: 

(5)  reopening  any  hearing,  upon 
notice  to  all  Parties,  prior  to  the 
issuance  of  the  decision  of  the  Hearing 
Panel  or.  if  applicable,  the  Extended 
Hearing  Panel; 

(6)  creating  and  maintaining  the 
official  record  of  the  disciplinary 
proceeding;  and 

(7)  drafting  a  decision  that  represents 
the  vie¥f8  of  the  majority  of  the  Hearing 
Panel  or.  if  applicable,  the  Extended 
Hearing  Panel. 

f249.  Prekeorimg  Cooferemeet  end 


9241.  Prehoorimg  Cooferemeet 


(0)  Pmifoaei  ef  Cooferemeet 

The  purposes  of  pre-hearing 
conferences  include,  but  are  not  limited 
to: 

(1)  expediting  the  disposition  of  the 
proceeding: 

(2)  estaUishing  procedures  to  manage 
the  proceeding  efficiently;  and 

(3)  improving  the  quality  of  the 
hearing  through  more  thorough 
preparation. 

WProcodmn 

On  his  or  her  own  motion  or  at  the 
request  of  a  Party,  the  Hearing  Officer 


may.  in  his  or  her  discretion,  order 
counsel  or  any  Party  to  meet  for  a  pre- 
hearing conference.  Such  conferences 
also  may  be  held  with  one  or  more 
persons  participating  by  telephone  or 
other  remote  means, 
(e)  Sotjetts  to  he  Ditemtsed 
At  a  pre-hearing  conference,  the 
Hearing  Offica  may  consider  and  take 
action  witii  respect  to  any  or  all  of  the 
followii\g: 

(1)  simplification  and  clarification  of 
the  issues; 

(2)  exchange  of  witness  and  exhibit 
lists  and  copies  of  exhibits: 

(3)  stipulations,  admissions  of  fact, 
and  stipulations  concerning  the 
contents,  authenticity,  or  admissibility 
into  evidence  of  documents; 

(4)  matters  of  which  official  notice 
may  be  taken; 

(3)  the  schedule  for  exchanging  pre- 
hearing motions  or  briefs,  if  any. 

(6)  the  method  of  service  and  filing  of 
papers  by  the  Parties; 

(7)  determination  of  hearing  dates; 

(8)  amendments  to  the  complaint  or 
answers  thereto; 

(9)  production  of  documents  as  set 
forth  in  Rule  9251;  and 

(10)  such  other  matters  as  may  aid  in 
the  orderiy  and  expeditious  disposition 
of  the  proceeding. 

(d)S«kedmlimgefPre-kemriMg 
Cooferemeet 

An  initial  pre-hearing  conference, 
unless  determined  by  the  Hearing 
Officer  to  be  unnecessary  or  premature, 
shall  be  held  within  21  days  after 
service  of  an  answer,  or  after  the 
expiration  of  the  second  period 
provided  for  filing  an  answer  as  set  forth 
in  Rule  921S(fl.  When  a  complaint 
names  multiple  Respondents,  the  21- 
day  period  shall  commence  from  the 
later  of(i)  the  date  on  which  the  last 
timely  ansvfer  was  filed,  or  (ii)  if  one  or 
more  Respondents  have  failed  to 
answer,  from  the  expiration  of  the 
second  period  provided  for  filing  an 
answer  under  Rule  9215(f). 

(e)  Pre-kemriHg  Orders 

At  or  following  the  conclusion  of  any 
conference  held  pursuant  to  this  Rule, 
the  Hearing  Officer  shall  enter  a  ruling 
or  order  that  recites  any  agreements 
reached  and  any  procedural 
determinations  made  by  the  Hearing 
Officer. 

(f)  Fmlure  to  Afpeor.  EHfook 

A  Party  who  fails  to  appear,  in  person 
or  throu^  counsel  or  a  representative, 
at  a  pre-hearing  conference  of  which  he 
or  she  has  been  duly  notified,  may  be 
deemed  in  default  pursuant  to  Rule 
9269.  A  Party  may,  for  good  cause 
8ho¥m,  file  a  motion  to  set  aside  the 
defauh. 


9242.  Pn-heorimg  Suhmssiomt 

(m)  Refmirememt  to  Funmk  litformotiom 
Prior  to  a  hearing  before  a  Hearing 
Panel  or,  if  applicable,  an  Extended 
Hearing  Panel,  the  Hearing  Officer,  in 
the  exercise  of  his  or  her  discretion,  may 
order  Parties  to  furnish  such 
information  as  deemed  appropriate, 
including  any  or  all  of  the  fi>llowing: 

(1)  an  outline  or  narrative  summary  of 
their  case  or  defense; 

(2)  the  legal  themes  upon  which  they 
shall  rely; 

(3)  a  list  and  copies  of  documents  that 
they  intend  to  intix)duce  at  the  hearing: 

(4)  a  list  of  witnesses  who  sIhUI  testify 
on  their  behalf,  including  the  witnesses' 
names,  occupations,  addrases,  and  a 
brief  summary  of  their  acpected 
testimony:  and, 

(5)  if  a  witness  shall  be  called  to 
testify  as  an  expert,  a  statement  of  the 
expert's  qualifications,  a  listing  of  other 
proceedings  in  which  the  expat  has 
gfven  expert  testimony,  a  list  of  the 
expert's  publications,  and  copies  of 
those  publications  that  are  not  remhly 
available  to  the  other  Parties  and  the 
Hearing  Panel  or,  if  applicdble,  the 
Extended  Hearing  Panel. 

9259,Di»eoe«ry 

9251.  ImtpeeUm  mmd  Coffimg  efDoetmeolt 
btPostesiiom  of  Stiff 

(m)  Dottmtwtt  to  be  AmflUfc/w- 


(1)  Unless  otherwise  provided  by  this 
Rule,  or  by  order  of  the  Hearing  Officer, 
the  Department  of  Enforcement  shall 
make  available  for  inspection  and 
copying  1^  any  Respondent  Documents 
prepared  or  wtained  by  Interested 
Association  Staff  in  cormection  with  the 
investigqtion  tlM  led  to  the  irtstitution 
of  proceedings.  Such  Documents 
include  but  are  not  limited  to: 

(A)  requests  for  information  issued 
pursuant  to  Rule  8210: 

(B)  every  other  written  request 
directed  to  persons  not  employed  by  the 
Association  to  provide  documents  or  to 
be  interviewed: 

(C)  the  Documents  provided  in 
response  to  any  such  requests  described 
in  (A)  and  (B)  above; 

(D)  all  transcripts  and  transcript 
exhibits:  and 

(E)  all  other  Documents  obtained  from 
pasons  not  employed  by  the 
Association. 

(2)  The  Depmtment  of  Enforcement 
shall  promptly  inform  the  Hearing 
Officer  and  each  othar  Party  if,  after  the 
issuance  of  a  complaint,  requests  for 
information  under  Rule  8210  are  issued 
under  the  same  investigative  file 
number  under  which  the  investigation 
leading  to  the  institution  of  disciplinary 


proceedings  was  conducted.  If 
Int&ested  Association  Staff  receives 
Documents  pursuant  to  a  request  for 
information  under  Rule  6210  after 
Documents  have  been  made  available  to 
a  Respondent  for  inspection  and 
copying  as  set  forth  in  paragraph  (a), 
and  if  such  Documents  are  material  and 
relevant  to  the  disciplinary  proceeding 
in  which  such  Respondent  is  a  Party, 
the  additional  Documents  shall  be  made 
available  to  the  Respondent  not  later 
than  14  days  after  the  Interested 
Association  Staff  receives  such 
Documents.  If  a  hearing  on  the  merits  is 
scheduled  to  begin.  Intaested 
Association  Staff  dtall  make  the 
additional  Documenta  available  to  the" 
Respondent  rtot  less  than  ten  days 
before  the  hearing.  If  Irtterested 
Association  Staff  receives  such 
Documents  ten  m  fewer  days  before  a 
hearing  on  the  merits  is  scheduled  to 
begin  or  after  such  hearing  begins. 
Interested  Association  St^  shall  make 
the  additional  Documents  available 
itmrudiatefy  to  the  Respondent 

(3)  NoAirtg  in  sabpamgraph  (aXD 
slutll  lirrdt  ths  discretion  of  the 
Department  of  Enforcement  to  make 
available  any  other  Document  tx'the 
authority  of  the  Hearing  Officer  to  order 
the  production  of  any  otha-  Document. 

(b)  rtetmmsmli  TkaiMmyBo  WMhktU 

(1)  The  Department  of  Enforcement 
may  wiAhold  a  Document  ip 

(A)  the  Documertt  is  prtvueged  or 
constitutes  attorney  woA  product; 

(B)  the  Document  is  an  exarrunation 
or  inspection  repmt,  an  internal 
memorandum,  or  other  note  or  writing 
prepared  by  an  Association  employee 
that  shall  rmt  be  offered  in  evidence; 

(C)  the  Document  would  diadose  the 
identity  of  a  confidential  source  or 
Association  examination  or 
investigatory  technimes:  or 

(D)  the  Hearing  Officer  ffonts  leave  to 
whhhi^d  a  Document  o'categmyof 
Documents  as  not  relevant  to  Ute  subject 
matter  of  the  proceeding,  orfw  athw 
good  cause  shown. 

(2)  Nothing  in  sul^)aragraph  (b)(1) 
authorixes  the  Dspartment  of 
Enforcement  to  withhold  a  Documertt, 
or  a  part  thaeqf,  thd  contains  matorial 
exculpatory  evidence. 

(e)  WMiMDoemmimtUst 

The  Hearing  Officer  may  require  the 
Department  ^Enforcement  to  submit  to 
the  Hearing  Officer  a  list  of  Documents 
withheld  pursuant  to  subparagra[As 
(bXlXA)  through  (bXlKD)  or  to  submit 
to  the  Hearing  Officv  any  Document 
withheld.  Upon  review,  the  Hearing 
Officer  may  order  the  Department  of 
Enfarcanent  to  make  the  list  or  any 
Document  withheld  avaUalde  to  the 
other  Parties  for  inspection  and  copying. 


(d)  Timmmg  eflmspee6om  mmd  Cofyimg 

The  Hearing  Officer  shall  determine 
the  schedule  of  production  of 
documents  pursuant  to  tiiis  Rule.  Unless 
otherwise  ordered  by  the  Hearing 
Officer,  the  Department  of  Enforcement 
shall  commence  making  Documents 
available  to  a  Respondent  for  inspection 
and  copying  pursuant  to  this  Rule  twt 
later  than  21  days  after  service  of  the    ' 
Respondent's  answar  or,  if  there  are 
multiple  Respondents,  not  lata-  than  21 
days  after  the  last  timely  answa  is  filed. 
If  a  Respondent  in  a  rrruhi-Respondent 
case  fails  to  answa,  the  Department  of 
Enforcement  shall  ntake  Documents 
available  to  all  otha  Respondents  rtot 
lata  than  the  later  of: 

(1)  21  days  afta  the  filing  date  of  the 
last  timely  answa.  or 

(2)  the  expiration  of  the  second  period 
provided  fm  filing  an  answa  as  set  forth 
in  Rule  921S(f). 

(e)  Place  mmd  Time  ^Imipeetiom  mmd 
Cofyimg 

Documents  subject  to  inspection  and 
copT^ng  pursuant  to  this  Rule  shot/  be 
made  available  to  the  Respondent  for 
inspection  and  copying  at  the 
Auodation  office  tvhae  they  are 
ordirHuily  maintained,  or  at  such  otha 
Association  office  as  the  Hearing 
Offica,  in  his  or  ha  discretion,  shall 
designate,  a  as  the  Parties  otherwise 
agree.  A  Besportdait  shall  be  given 
access  to  the  Dociunents  at  the 
Association's  offices  during  normal 
business  hours.  A  Respatdimt  shall  not 
be  givm  custody  of  the  Documents  or  be 
permitted  to  rerrtove  the  Documents 
from  the  Association's  offices. 

(flConHmg  Coots 

A  Respondent  may  obtain  a 
photocopy  of  all  Doinmaents  made 
ovailfMe  for  inspection.  A  Respondent 
shall  be  responsible  for  the  cost  (rf 
photocopying  Unless  otherwise 
ordered,  chiuges  fmr  cofUes  made  at  the 
request  of  a  Respondent  shall  be  at  a 
rate  to  be  established  by  the  NASD 
Regulation  Board. 

(t)PmamntoMokeDoemmmmts 
AmBoUo—Hmrmdost  Error 

In  the  event  that  a  Docurrtent  required 
to  be  made  available  to  a  Resportdent 
ptusuant  to  this  Rule  is  not  made 
available  by  the  Department  of 
Enforcement,  no  rehearirtg  <w  amended 
decision  of  a  proceedirtg  already  heard 
or  decided  shall  be  required  urJess  the 
Respondent  establishes  that  the  failure 
to  make  the  Document  available  was  not 
htumless  aror.  The  Hearing  Offica 
shall  detamirte  whetha  the  failure  to 
make  the  document  available  was  not 
harmless  error,  (^plying  applicable 
Association,  Commission,  and  federal 
judicial  ftrecedent 
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9252.  Reqmttifor  Iirfommliom 

(m)  ComtnU  mud  Timimg  ofRequtttt 

A  Respondent  who  requests  that  the 
Association  invoke  Rule  8210  to  compel 
the  production  of  Documents  or 
testimony  at  the  hearing  shall  do  so  in 
writing  and  serve  copies  on  all  Parties. 
Such  request  shall:  be  submitted  to  the 
Hearing  Officer  no  later  than  21  days 
before  the  scheduled  hearing  date; 
describe  with  specificity  the  Documents, 
the  category  or  type  of  Documents,  or 
the  testimony  sou^t;  state  why  the 
Documents,  the  category  or  type  of 
Doctunents,  or  the  testimony  are 
material;  describe  the  requesting  Party's 
previous  efforts  to  obtain  the 
Documents,  the  category  or  type  of 
Documents,  or  the  testimony  through 
other  means;  and  state  whether  the 
custodian  of  each  Document,  or  the 
custodian  of  the  category  or  type  of 
Docimients.  or  each  proposed  witness  is 
subject  to  the  Association's  jurisdiction. 

(k)  StamdKrHs/or  lummme* 

A  request  that  the  Association  compel 
the  production  of  Documents  or 
testimony  shall  be  granted  only  upon  a 
showing  that:  the  information  sought  is 
relevant,  material,  and  non-cumulative; 
the  requesting  Party  has  previously 
attempted  in  good  faith  to  obtain  the 
desired  Documents  and  testimony 
through  other  means  but  has  been 
unsuccessful  in  such  efforts;  and  each  of 
the  persons  from  whom  the  Documents 
and  testimony  are  sought  is  subject  to 
the  Association's  jurisdiction.  In 
addition,  the  Hearing  Officer  shall 
consider  vrhether  the  request  is 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  and 
whether  the  request  should  be  denied, 
limited,  or  modified. 

(c)  I  iwiitatitmt  om  Rtfiutts 

If,  after  consideration  of  all  the 
dicumstances.  the  Hearing  Officer 
determines  that  a  request  submitted 
pursuant  to  this  Rule  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome,  he  or  she  shall 
deny  the  request,  or  grant  it  only  upon 
such  conditions  as  fairness  requires.  In 
making  the  foregoing  determination,  the 
Hearing  Officer  may  inquire  of  the  ot/ier 
Parties  whether  they  shall  stipulate  to 
the  facts  sought  to  be  proved  by  the 
Documents  or  testimony  sought.  If  the 
Hearing  Officer  grants  the  request,  the 
Hearing  Officer  shall  order  that 
requested  Documents  be  produced  to  all 
Parties  not  less  than  ten  days  before  the 
hearing,  and  order  that  witnesses  whose 
testimony  was  requested  appear  and 
testify  at  the  hearing.  If  the  Hearing 
Officer  grants  the  request  ten  or  fewer 
days  before  a  hearing  on  the  merits  is 
scheduled  to  beffn  or  after  such  hearing 


begins,  the  Documents  or  testimony 
shall  be  produced  immediately  to  all 
Parties. 

9253.  Prodmedom  cf  Witness  StaUmieittt 

(m)AnBkMay 

A  Respondent  in  a  disciplinary 
proceeding  may  file  a  motion  requesting 
that  the  Department  of  Enforcement 
produce  for  inspection  and  copying  a 
statement  of  any  person  called  or  to  be 
called  as  a  witness  by  the  Department 
of  Enforcement  that  pertains,  or  is 
expected  to  pertain,  to  his  or  her  direct 
testimony,  including  statements  that 
would  be  required  to  be  produced 
pursuant  to  thejencks  Act,  18  U.S.C. 
3500.  The  production  shall  be  made  at 
a  time  and  place  fixed  by  the  Hearing 
Officer  and  shall  be  made  available  to 
all  Parties.  Such  production  shall  be 
made  under  conditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 

(h)  FaUure  to  Frodmee—HarmUtM  Error 

In  the  event  that  a  statement  required 
to  be  made  available  for  inspection  and 
copying  by  a  Respondent  is  not 
provided  by  the  Department  of 
Enforcement,  there  shall  be  no  rehearing 
of  a  proceeding  already  heard,  or 
issuance  of  an  amended  decision  in  a 
proceeding  already  decided,  urJess  the 
Respondent  establishes  that  the  failure 
to  provide  the  statement  was  not 
harmless  error.  The  Hearing  Officer 
shall  determine  whether  the  failure  to 
provide  any  statement  was  not  harmless 
error,  applying  applicable  Association, 
Commission,  and  federal  judicial 
precedent. 

9260.  Hemrimg  mud  Dedakm 

9261.  Ewidemee  and  Pneedmre  in  Hemrimg 

(m)  Snbmittiom  «f  Doemmtmltry  Evidmet 
mmdUsl^WilmeMauBtfen  Hemrimg 

No  later  than  ten  days  before  the 
hearing,  or  at  such  earlier  date  as  may 
be  specified  by  the  Hearing  Officer,  each 
Party  shall  submit  to  all  other  Parties 
and  to  the  Hearing  Officer  copies  of 
documentary  evidence  and  the  names  of 
the  witnesses  each  Party  intends  to 
present  at  the  hearing, 
(h)  Pmrty's  R^ht  to  Be  Heard 
If  a  hearing  is  held,  a  Party  shall  be 
entitled  to  be  heard  in  person,  by 
counsel,  or  by  the  Party's  representative, 
(c)  Re^mnt  to  Submut  AddUiomal  Ewidemee 
Notwithstanding  paragraph  (a),  a 
Party,  for  good  cause  shown,  may  seek 
to  submit  any  additional  evidence  at  the 
hearing  as  the  Hearing  Officer,  in  his  or 
her  discretion,  determines  may  be 
relevant  and  necessary  for  a  complete 
record. 


9262.  Tesdmtomy 

A  person  iWio  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The   . 
oath  or  affirmation  shall  be 
admirustered  by  a  court  reporter  or  a 
notary  public. 

9263.  Evidemee:  Admustitaity 

(a)  CrUerimfor  Receirimg  and  Exdudimg 
Evidemee 

A  Hearing  Officer  shall  receive 
relevant  evidence,  and  may  exclude  all 
evidence  that  is  irrelevant,  immaterial, 
unduly  repetitious,  or  unduly 
prejudicial. 

(b)  Otgeetiomt 

(Ejections  to  the  admission  or 
exclusion  of  evidence  shall  be  made  on 
the  record  and  shall  succinctly  state  the 
grounds  relied  upon.  Excluded  material 
shall  be  deemed  a  supplemental 
document,  which  shall  be  attached  to 
the  record  and  retained  under  Rule 
9267. 


9264.  MoHomfor 


Dispottdom 


(m)  Pre-hearimg 

After  a  Respondent's  answer  has  been 
filed  and  Documents  have  been  made 
available  to  that  Respondent  for 
inspection  and  copying  pursuant  to 
fliiie  9251.  the  Respoiident  or  the 
Complainant,  vnthout  leave  of  the 
Hearing  Officer,  may  make  a  motion  for 
sununary  disposition  of  any  or  all  the 
causes  of  action  in  the  complaint  with 
respect  to  that  Respondent  All  pre- 
hearing motions  for  summary 
disposition  and  supporting  papers  shall 
be  filed  at  least  21  days  before  the  time 
set  for  the  hearing,  or  at  such  earlier 
time  as  ordered  by  the  Hearing  Officer. 
Notwithstanding  the  provisions  of  Rule 
9146(d),  any  opposition  or  response  to 
a  pre-hearing  motion  for  sununary 
disposition  iJtall  be  filed  at  least  seven 
days  before  the  time  set  for  the  hearing. 

(b)  After  Commmemeemtemt  ef  Hemrimg  em 
Merits 

After  the  Complainant  has  completed 
presentation  of  its  case  in  chief  as  to  a 
Respondent,  that  Respondent  or  the 
Complainant,  without  leave  of  the 
Hearing  Officer,  may  make  a  motion  for 
sununary  disposition  as  to  any  or  all  of 
the  causes  of  action  in  the  complaint 
with  respect  to  that  Respondent.  If  the 
Complainant  has  not  completed  its  case 
in  chief,  the  Complainant  or 
Respondent  may  move  for  summary 
disposition  only  with  leave  of  the 
Hearing  Officer. 

(c)  Pormt  efPe^eri 

A  motion  for  summary  disposition 
pursuant  to  paragraph  (a)  shall  be 
accompanied  by  the  following:  a 
statement  of  undisputed  fads;  a 


supporting  maanorandum  of  points  and 
autnorities;  and  c^davits  or 
declarations  that  set  forth  such  facts  as 
would  be  admissible  at  the  hearing  and 
show  affirmatively  that  the  affiant  is 
comptieitt  to  testify  to  the  matters 
stated  Aerein.  A  memorandum  of 
points  and  authorities  in  suppmt  or 
opposition  diaU  ruft  exceed  35  pages. 

(djRmSmtsmmMmUmm 

Punuant  to  Rule  9146.  the  Hearing 
Panel  or,  if  applicable,  the  Extended 
Hearing  Auie/.  shall  promptly  g^ant  or 
deny  the  motion  for  summary 
disposition  or  shall  defer  decision  on 
the  motion.  The  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
may  grant  the  motion  for  sumnutry 
disposition  if  thare  is  no  genuine  issue 
with  regard  to  any  material  fact  and  the 
Party  making  the  motion  is  entitled  to 
summary  disposition  as  a  matter  of  law. 
With  respect  to  motions  pursuant  to 
paragraph  (a),  the  facts  alleged  in  the 
pleadiitgs  agfiinst  whom  the  motion  is 
made  shall  be  taken  as  true,  except  as 
modified  by  stipulations  or  admissions 
made  by  the  non-moving  Party, 
uncontested  (^davits  or  declarations, 
CO"  facts  officially  rwticed  pursuant  to 
Rule  9145.  If  a  Party  opposing  a  motion 
for  summary  disposition  made  pursuant 
to  paragraph  (a)  caimot  present,  fa- 
reasons  stated  in  that  Party's  affidavit  or 
declaration  before  hearing,  finks 
essential  to  justify  that  Party's 
opposition,  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
may  deny  the  motion  for  summary 
disposition  or  defer  the  decision  on  the 
motion. 

K6S.  Reemtd  tfHemrimgi 


(m) 

A  hearing  shall  be  recorded  by  a  court 
reporter  and  a  transcript  shall  be 
prepared.  Unless  othawise  ordered  by  a 
Hearing  Office,  a  pre-hearing 
confaence  shall  be  recmded  by  a  court 
reporter  and  a  transcript  shall  be 
prepared. 

(b)  AwmambOty  efm  Trmmsaift 

A  transcript  of  a  pre-heaiing 
conference  and  a  transcript  of  a  hearing 
shcJl  be  available  to  a  Party  for 
purchase  from  the  court  reporter  at 
prescribed  rates.  A  witiiess  may 
purchase  from  the  court  reporter  a 
transcript  of  his  or  her  own  testimony. 

Prior  to  the  filing  of  post-hearing 
briefs  or  proposed  findings  and 
conclusions,  or  vnthin  such  earlier  time 
as  ordeted  by  the  Hearing  Officer,  a 
Party  or  witness  may  seek  tocorrecthis 
or  her  transcript  A  proposed  correction 
of  the  transcript  shall  be  submitted  to 
the  Hearing  C^cer  by  affidavit  Upon 
notice  to  aU  Parties  to  the  disciplinary 


proceeding,  the  Hearing  Officer  may 
order  the  cofnction  to  the  transcript  as 
requested  or  sua  sponte. 

9246.  Prmpmsed  Flmdbits  e(fPmet, 
CmmHmtiemt  efLmm,  mmd  P^elHemrii^ 
Bri^ 

(m)  DisenUsm  ^Hemrimg  Qffker  fl» 
Reqmire  Prsfuwed  Fimdbigs  siPmet, 
Cmmebuimms  efLmw,  mmd  Pest-HemHmg 
Bri^ 

At  the  discretion  of  the  Hearing 
Officer,  the  Patties  may  be  ordend  to 
file  proposed  findings  of  facts  and 
coriclusiorts  of  law,  or  post-heating 
briefs,  or  both.  The  Hearing  Officer  may 
order  that  such  proposed  findings  and 
conclusions  be  filed  togetha-  with,  or  as 
part  of,  post-hearing  briefs. 

(b)  Ri^eremee  to  Rseord  ksqmirtd 

Ptoposed  findings  of  fact  or  other 
statements  of  fact  in  briefs  shall  be 
suppmted  by  specific  references  to  ttu 
recnd. 

(€)  Period  for  PUimg 

In  any  case  in  which  the  Hearing 
Officer  ordered  the  filing  of  propped 
findings  or  conclusions  of  law.  or  post- 
hearing  briefs,  the  Heating  Officer  shall, 
after  consultation  with  Ae  Parties, 
prescribe  the  period  within  which 
proposed  findings  and  conclusions  of 
law  and  post-hearing  briefs  are  to  be 
filed.  Such  period  shall  be  reasonable 
under  all  the  circumstances  but  the  total 
period  allowed  for  thefiUng  of  post- 
hearing  submissions  shall  not  exceed  60 
days  c^tm  the  conclusion  of  the  hearing 
unless  the  Hearing  Officer,  for  good 
cause  shoMm,  permits  a  different  period 
and  sets  forth  in  an  order  the  reasons 
why  a  longer  period  is  necessary. 

(dj  Pormt,  Lemgtk  ff  Papers 

Uidess  the  Hearing  Officer  orders 
otherwise,  each  post-hearing  sulaidssion 
shall  not  exceed  25  pages,  exclusive  aj 
cover  sheets,  tables  of  contents,  and 
tables  of  authorities. 


9267.  Record; 


Rscerd;  Copies 


Of  Kocorm 

AttmcmediO 


(m)  Comtemtt  efth*  Record,  RetemHom  Of 
The  record  shall  consist  of: 

(1)  the  complaittt.  answers,  each 
notice  of  hearing,  pre-hearing  order,  and 
any  amendments  thereto; 

(2)  each  application,  motion, 
submission,  and  other  paper,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3j  each  transcript  of  a  pre-hearing 
conferatce  and  of  a  hearing,  and  each 
stipulation,  transcript  oftestioHmy. 
Document,  and  other  item  admitted  into 
evidence: 

(4)  each  written  coaununication 
accepted  at  the  discretion  of  the  Heating 
Officer: 


(5)  with  respect  to  a  motion  to 
disquahfy  a  Hearing  Officer  under  Aula 
9233  or  a  Panelist  under  Aui«  9234. 
each  affidavit  or  transcript  of  testimony 
taken  and  the  tuliitg  made  in 
contiection  with  the  request: 

(6)  all  proposed  findings  and 
conclusions; 

(7)  each  written  ruling,  mder.  and 
decision  issued  by  the  Chief  Hearing 
Office.  Hearing  Officer.  Hearitig  Pond 
or.  if  applicable.  Extended  Heading 
Pattel:and 

(8)  any  other  document  or  item 
accepted  into  the  record  by  the  Hearing 
C^cer.  Hearing  Paitel  or,  if  applicable. 
Extended  Heatittg  Panel. 

(b)  SmpplemmUmlDocmmtemts  Attacked  To 
Rtcord;R*UmtUuOf 

A  supplemental  Document  attached 
to  the  record  shall  be  aDocumentnot 
adirutted  by  the  Hearing  Officw, 
Hearing  Panel  or,  if  applioable,  the 
Extended  Hearing  Panel,  and  any 
matter  stricken  from  any  filing  or 
stricken  during  an  oral  presentation, 
including  any  matter  stricken  from  any 
filing  or  stricken  during  any  oral 
presentation  because  the  Adjudicator 
determined  it  was  scandalous  or 
impertinent  as  foavided  in  Rule  9136(e). 
Such  Documents  shtdl  not  constitute 
part  of  the  record,  but  shall  be  retained 
until  the  date  upon  which  the 
Association 's  decision  becomes  fitial 
disciplinary  action  m,  if  applicable, 
upon  the  conclusion  of  any  review  by 
the  Conunission  or  the  federal  courts. 

(c)  Smbmtmtiom  ef  Copies 

Parties  may  submit  to  the  Hearing 
Officer  for  substitution  a  true  copy  of  a 
Document  in  the  record. 


9268.  Dedsiem  oftke  Hemrimg 
}  Hemrimg  Pmmd 


(oiM^iorityi 

Within  60  days  after  the  final  date 
allowed  for  filing  findings  of  fact, 
conclusions  of  law.  and  post-hearing 
briefs,  or  by  a  date  established  at  the 
discretion  of  the  C3uef  Hearing  Officer, 
the  Hearing  Officer  shall  prepare  a 
written  decision  that  reflects  the  views 
of  the  Heating  Panel  or.  if  applicable, 
the  Extended  Heating  Panel,  as 
determined  by  majmity  vote. 

(b)  Ceatemts  efPeeiriom;  Sigmmtmn 

Each  member  of  the  Hearing  Pond  or, 
if  applicable,  the  Extended  Hearing 
Paztel,  shall  sign  the  decision.  Members 
of  the  Hearing  Panel  or.  if  applicable, 
the  Extended  Hearing  Piutel.  may 
indicate  next  to  their  signatures  whether 
they  disseta  from  the  decision.  The 
decision  shiUl  include: 

(1)  a  statement  describing  the 
investigative  or  other  origin  of  the 
disdpUnary  proceeding: 
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(2)  the  specific  statutory  or  rule 
provisions  that  were  alleged  to  have 
been  violated; 

(3)  a  statement  setting  forth  the 
findings  of  fact  with  respect  to  any  act 
or  practice  the  Respondent  was  alleged 
to  have  committed  or  omitted; 

(4)  the  conclusions  of  the  Hearing 
Panel,  or  Extended  Hearing  Panel,  as  to 
whether  the  Respondent  violated  any 
provision  alleged  in  the  complaint; 

(5)  a  statement  of  the  Hearing  Panel, 
or  the  Extended  Hearing  Panel,  in 
support  of  the  disposition  of  the 
principal  issues  raised  in  the 
proceeding;  and 

(6)  a  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and  the  date  upon  which  such  sanction 
shall  become  effective. 

(e)  Distentmg  OpUdom 

Within  65  days  after  the  final  date 
allowed  for  filing  findings  of  fact  and 
conclusions  of  law,  and  post-hearings 
briefs,  or  by  a  date  established  at  the 
discretion  of  the  Chief  Hearing  Officer, 
the  Hearing  Officer  or  any  Panelist  may 
prepare  a  written  dissenting  opinion. 

(d)  Strvkt,  Notice,  And  Dinemiiiatio* 
Requirement* 

The  Office  of  Hearing  Officers  shall 
promptly  serve  the  decision  of  the 
Hearing  Panel,  or  the  Extended  Hearing 
Panel,  and  any  dissenting  opinion  on 
the  Parties;  publish  notice  of  the 
decision  and  any  dissenting  opinion  in 
the  Central  Registration  Depository;  and 
provide  a  copy  of  the  decision  and  any 
dissenting  opinion  to  each  member  of 
the  Association  vnth  which  a 
Respondent  is  associated. 

(t)  Afpemi  or  Review 

If  not  timely  appealed  pursuant  to 
Rule  9311  or  timely  called  for  review 
pursuant  to  Rule  9312,  the  majority 
decision  shall  constitute  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(cKl)- 

92(19.  FmOmrt  to  Afpemr  t  Hemrimgs; 

(m)  FmOtire  toAfftmrMmy  Rent  in 
Defaidt  Decisiom 

A  Party  who  fails  to  appear  at  a 
hearing  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  to  be  in 
default.  As  a  consequence  of  the 
default,  the  allegations  against  a  non- 
appearing  Respondent  may  be  deemed 
admitted  and  a  default  decision  entered 
by  the  Hearing  Officer.  If  the  non- 
appearing  Party  is  the  Department  of 
Enforcement,  the  Hearing  Officer  may 
order  that  the  complaint  be  dismissed 
with  prejudice.  In  addition,  the  Hearing 
Officer  may  order  that  the  non- 
appearing  Party  pay  the  costs  incurred 
by  other  Parties  in  coiwection  with  their 
appearance  at  the  hearing. 


(b)  Requtst  to  Set  Aside  Defiailt 

A  Party  may,  for  good  cause  shown, 
file  a  motion  to  set  aside  a  default, 
dismissal,  and  the  imposition  of  costs. 

9270.  SettkmeiH  Proeedure 

(a)  When  Offer  Allowed;  No  Stay  of 
FroeeediMg 

A  Respondent  who  is  notified  that  a 
proceeding  has  been  instituted  agfiinst 
him  or  her,  or  a  Respondent  to  a 
proceeding  already  instituted,  may 
propose  in  writing  an  offer  of  settlement 
at  any  time.  If  a  Respondent  proposes 
an  offer  of  settlement  30  or  fewer  days 
before  the  hearing  on  the  merits  is 
scheduled  to  begin,  or  after  the  hearing 
on  the  merits  has  begun,  the  making  of 
an  offer  of  settlement  shall  not  stay  the 
proceeding,  urdess  otherwise  decided  by 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel. 

(h)  SettUmemt  Offer  ShoU  Conform  to 
RuU 

A  Respondent  who  makes  an  offer  of 
settlement  shall  do  so  in  conformity 
with  the  provisions  of  this  Rule  and 
shall  not  make  such  an  offer  of 
settlement  frivolously  or  propose  a 
sanction  inconsistent  with  the 
seriousness  of  the  violations  to  be 
found. 

(e)  Content  end  Stgnrnturt  Requirements 

An  offer  of  settlement  shall  be  in 
writing  and  signed  by  the  person 
making  the  offer,  and,  if  the  person  is 
represented  by  counsel  or  a 
representative,  signed  also  by  the 
counsel  or  representative.  The  offer  of 
settlement  shall  contain  in  reasonable 
detail: 

(l)a  statement  describing  the 
investigative  or  other  origin  of  the 
disciplinary  action; 

(2)  the  specific  statutory  or  rule 
provisions  that  the  member  or 
associated  person  is  alleged  to  have 
violated; 

(3)  a  statement  containing  the  acts  or 
practices  which  the  member  or 
associated  person  is  alleged  to  have 
engaged  in  or  omitted; 

14)  a  statement  consenting  to  findings 
of  fact  and  violations  consistent  with  the 
statements  contained  in  the  offer  of 
settlement  required  by  subparagraphs 
(cH  2)  and  (c)(3);  and, 

(5)  a  proposed  sanction  to  be  imposed 
that  is  consistent  with  the  Association's 
then  current  sanction  guidelines  or,  if 
inconsistent  with  the  sanction 
guidelines,  a  detailed  statement 
supporting  the  proposed  sanction. 

(d)  Waiver 

If  a  Respondent  submits  cm  offer  of 
settlement,  by  the  submission  such 
Respondent  waives: 

(1)  any  right  of  such  Respondent  to  a 
hearing  before  a  Hearing  Panel  or,  if 


applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
Business  Conduct  Committee,  the 
Commission,  and  the  courts,  or  any 
right  otherwise  to  challenge  or  contest 
the  validity  of  the  order  issued,  if  the 
offer  of  settlement  and  order  of 
acceptance  are  accepted; 

(2)  any  right  of  such  Respondent  to 
claim  bias  or  prejudgment  of  the  Chief 
Hearing  Officer,  Hearing  Officer,  a 
Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel,  a  Panelist  on 
a  Hearing  Panel,  or.  if  applicable,  an 
Extended  Hearing  Panel,  the  General 
Counsel  of  NASD  Regulation,  or  his  or 
her  delegatee.  the  National  Business 
Conduct  Committee,  or  any  member  of 
the  National  Business  Conduct 
Committee,  in  connection  with  such 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  offer  of  settlement  and 
the  order  of  acceptaiKe,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  acceptance,  including 
acceptance,  or  rejection  of  such  offer  of 
settlement  and  order  of  acceptance;  and 

(3)  any  right  of  such  Respondent  to 
claim  that  a  person  or  body  violated  the 
ex  parte  prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Rule  9144,  in  coiwection  with  such 
person's  or  body's  participation  in 
discussion  regarding  the  terms  and 
conditions  of  the  offer  of  settlement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  settlement,  including 
acceptance  or  rejection  of  such  offer  of 
settlement  and  order  of  acceptance. 

If  an  offer  of  settlement  and  an  order 
of  acceptance  are  rejected,  the 
Respondent  shall  be  bound  by  the 
waivers  made  in  this  paragraph  (d)for 
conduct  by  persons  or  bodies  occurring 
during  the  period  beg^rming  from  date 
the  offer  of  settlement  was  submitted 
and  ending  upon  the  rejection  of  the 
offer  of  settlement  and  order  of 
acceptance, 
(e)  UneonUtted  Offer*  t^Seldtment 
If  a  Respondent  makes  an  offer  of 
settlement  and  the  Department  of 
Enforcement  does  not  oppose  it,  the 
offer  of  settlement  is  uncontested.  If  an 
offer  of  settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  before  a  hearing  on  the 
merits  has  begun,  the  Department  of 
Enforcement  shall  transmit  the 
uncontested  offer  of  settlement  and  a 
proposed  order  of  acceptance  to  the 
National  Business  Conduct  Conunittee 
with  its  recommendation.  If  an  offer  of 
settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  after  a  hearing  on  the 
merits  has  begun,  the  Department  of 
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Enforcement  shall  transmit  the  offer  of 
settlement  and  a  proposed  order  of 
acceptance  to  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel 
for  acceptance  or  rejection.  If  accepted 
by  the  Hearing  Panel  or,  if  appliawle. 
Extended  Hearing  Panel,  the  offer  of 
settlement  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
Business  Conduct  Conunittee  to  accept 
or  reject. 

(IjA  proposed  order  of  acceptance 
shall  make  findings  of  fact,  including  a 
statement  of  the  rule,  regulation,  or 
statutory  provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settlement. 

(2)  Before  an  offer  of  settlement  and 
an  order  of  acceptance  shall  become 
effective,  they  shall  be  submitted  to  and 
accepted  by  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Coaunittee  (or  either  arte, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  or  the  Genmal 
Couiuel  of  NASD  Regulation,  or  his  <x 
her  delegatee,  may  accept  such  offer  of 
settlement  and  order  of  acceptance  or 
refer  them  to  the  National  Busit»ess 
Cktnduct  Committee  for  acceptance  or 
rejection  by  the  Natiortal  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  may  reject  such 
offer  of  settlement  and  orda-  of 
acceptance  or  refer  them  to  the  National 
Business  Conduct  Committee  for 
acceptance  or  rejection  by  the  National 
Business  Conduct  Connmittee. 

(3)  If  the  offer  of  settlement  and  ordw 
of  acceptance  are  accepted  by  the 
National  Business  Coiiduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  actirtg  alone,  in  the  event 
the  other  is  recused  or  disqualified),  or 
the  General  Counsel  of  NASD 
Regulatiim,  or  his  or  her  delegatee,  they 
shall  become  final  and  the  National 
Business  Cornluct  Camruttee.  the  Chair 
and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified),  or  the 
General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  shall  communicate 
the  acceptance  to  the  Hearing  Officer 
wfto  shtUI  thereafter  issue  the  order. 

(f)  Cemttmd  Qjfm  efStttkmmm 
If  a  Respondatt  makes  an  offer  of 
settlement  and  the  Department  of 
Enfmcement  opposes  it,  the  offer  of 
settlement  is  contested.  When  the 
Department  of  Enforcement  opposes  an 
offer  ofsetUement.  the  Respondent's 
written  affm  and  the  Deptatmertt  of 


Enforcement's  written  opposition  shall 
be  submitted  to  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel. 
The  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  may  order  the 
Department  of  Enforcement  and  the 
Respondent  to  attend  a  settlement 
confererKe. 

(1)  If  a  contested  offer  of  settlement  is 
approved  by  the  Hearing  Panel  or,  if 
apphcable.  Extended  Hearing  Panel,  the 
Hearing  Officer  shall  draft  an  order  of 
acceptance  of  the  offer  of  settlement. 
The  order  of  acceptance  shall  make 
findings  of  fact,  including  a  statement  of 
the  rule,  relation,  or  statutory 
provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settlement.  The  offer  of 
settlement,  any  written  opposition 
thereto,  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
Business  Conduct  Conunittee  to  accept 
or  reject. 

(2)  Before  an  offer  of  settlement  and 
orda  of  acceptance  shall  become 
effective,  they  shall  be  submitted  to,  and 
accepted  by,  the  National  Business 
Conduct  dtminittee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  athw  arte, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  may  accept  or 
reject  such  offer  of  settlement  and  order 
of  acceptance  or  refer  them  to  the 
National  Business  Conduct  Conunittee 
for  acceptance  or  rejection  by  the 
National  Business  Conduct  Coamuttee. 

(3)  If  the  offer  of  settlanent  ami  order 
of  acceptance  are  accepted  by  the 
Natitmal  Business  Conduct  Committee 
or  the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Conunittee 
(or  either  one.  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  the 
National  Business  Conduct  Coaunittee 
or  the  Chair  or  the  Vice  Chair  of  the 
National  Business  Conduct  Comnuttee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified) 
shall  commurdcate  the  acceptance  to 
the  Hearing  Officer  who  shcdl  thereafter 
issue  the  mder. 

(g)  FimatPistifMumj  AeHem  ^ 


The  proceeding  shall  conclude  as  of 
the  date  the  mder  of  acceptance  is 
issued.  The  <xder  of  acceptance  shall 
constitute  final  disdfdinary  action  of 
the  Association.  The  sanction  shaB  take 
effect  as  set  fardi  in  the  order, 
(k)  BQuHsm  eiOOir  ^Stttkmsul 
If  tm  uncontested  of^  of  settlement 
or  an  order  of  acceptance  is  rejected!^ 
the  Hearing  Paiw/  or.  ifappUoahle,  the 
Extended  Hearing  Panel,  the  Chair  and 
Vice  Chair  of  the  National  Business 
Conduct  Comm/ttae  (m  other  one, 
acting  alone,  in  the  evmt  the  other  is 


recused  or  disqualified),  or  the  National 
Business  Conduct  Committee,  the 
Respondent  shall  be  notified  in  writing 
and  the  offer  of  settlement  and 
proposed  order  of  acceptarHx  shall  be  ' 
deemed  withdrawn.  If  a  contested  offer 
of  settlement  or  an  order  of  dcceptanoe 
is  rejected  by  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
the  Chair  and  Vice  Chair  of  the  National 
Business  Conduct  Conunittee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified),  or  the 
National  Business  Conduct  Conunittee, 
the  Respondent  shall  be  notified  in 
writing  and  the  offer  of  settlement  and 
proposed  order  of  acceptance  shall  be 
deemed  wiAdrawn.  The  rejected  offer 
and  proposed  mder  of  acceptance  shall 
not  constitute  a  part  of  the  record  in  any 
proceeding  agpinst  the  Respondent 
making  the  offer. 
(ODbe^HmuryPneeediagWilk  M^UfU 


When  a  disciplinary  proceeding 
names  multiple  Respondants.  settlement 
offers  may  be  accepted  or  rejected  as  to 
any  one  m  all  of  the  Respondents 
submitting  offers.  The  fooceedings  shall 
thaettfter  be  teminated  as  to  those 
Respondents  whose  offers  of  settlanent 
are  accepted,  but  such  Respondents 
may  be  required  to  participate  in  any 
hearing  conducted  as  to  those 
Respondents  that  did  not  submit  offers 
of  settlement  m  whose  offors  of 
settlement  were  rejected. 

(f)  No  PreiadkefimuR^eetsd  Offer  tf 


^an  offer  of  settlement  is  reeded  by 
a  Hearing  Panel  or.  if  applicabie,  an 
Extended  Hearing  Panel,  the  Chair  and 
the  Vice  Chair  of  the  National  Business 
Conduct  Cmnmittee  (m  either  one. 
acting  alone,  in  Ae  evatt  the  other  is 
recused  or  disqualified),  m  the  Natioml 
Business  Conduct  Coaunittee.  the 
Respmtdent  shall  itot  be  prejudiced  by 
the  offer,  which  may  rHft  be  introduced 
into  evidence  in  cormection  with  the 
deterntination  of  the  issues  involved  in 
the  pending  complaint  m  in  any  other 
proceeding. 

92m.  Cs 

(e)PerwemSeti$iHe, 

If  a  Party,  attorney  fm  a  Party,  m 
othm  person  mititorised  to  represent 
others  by  Rule  9141,  engages  in  conduct 
in  vitJation  of  an  order  of  a  Hearirtg 
Officer,  a  Hearing  Pond  m.  if 
applicMe.  an  Extended  Hearing  Panei, 
m' other  cmitemptuoas  conduct  durirtg  a 
proceeding,  a  Hearing  Officer,  Hearing 
Ptmel  m,  ifappUcabie,  an  Extended 
Hearing  Piinel.  may: 

(1)  mbject  the  Party,  attameyfor  a 
Party,  m  odter  person  audhxised  to 
represent  others  by  Rule  9141,  to  the 


r 1 1    n. 


I    1/^1     at     KI»     ao    /    Thiirerlov     \Aav   R      1 QQ7    /    NntiPfM 


.1    n t-M.- 
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sanctions  set  forth  in  pazogfaph  (b): 
and. 

(2)  exclude  an  attorney  for  a  Party,  or 
other  person  authorized  to  represent 
others  by  Rule  9141,  under  Rule  9150. 

(b)  Stmetiom  Other  Tham  ExcUui»m 

A  Hearing  Officer,  Hearing  Panel  or. 
if  applicable,  an  Extended  Hearing 
Panel,  may  make  such  orders  as  are  just 
in  regard  to  a  Party,  an  attorney  for  a 
Party,  or  other  person  authorized  to 
represent  others  by  Rule  9141. 

(1)  Such  orders  may  include: 

(A)  an  order  proviaing  that  the 
matters  on  which  the  order  is  made  or 
any  other  designated  facts  shall  be 
taken  to  be  established  for  the  purposes 
of  the  disciphnary  proceeding  in 
accmdance  with  the  claim  of  the  Party 
obtaining  the  order; 

(B)  an  order  providing  that  the 
disobedient  Party  may  not  support  or 
oppose  designated  claims  or  defenses, 
or  may  not  introduce  designated  matters 
in  evidence; 

(C)  an  order  providing  that  pleadings 
or  a  specified  part  of  the  pleading  shall 
be  stricken,  or  an  order  providing  that 
the  proceeding  shall  be  stayed  until  the 
Party  subject  to  the  order  obeys  it; 

(D)  in  tieu  of  any  of  the  foregoing 
orders  or  in  addition  thereto,  an  order 
providing  that  contemptuous  conduct 
includes  the  failure  to  obey  any  order, 
and 

(E)  an  order  as  provided  in 
subparagraphs  (A).  (B).  and  (C)  where  a 
Party  has  failed  to  comply  with  an  order 
to  produce  a  person  for  examination, 
uidess  the  Party  failing  to  comply  shows 
that  such  Party  is  unable  to  produce 
such  person  for  examination. 

(2)  A  Party  that  without  substantial 
justification  fails  to  disclose  information 
required  by  the  Rule  9250  Series  or 
otherwise  required  by  order  of  the 
Hearing  Offica;  Hearing  Panel  or.  if 
applicable,  the  Extended  Hearing  Panel, 
shall  not.  unless  such  failure  is 
harmless,  be  permitted  to  use  as 
evidence  at  a  hearing,  in  a  motion  or  in 
any  other  filing  of  papers,  or  in  oral 
argument,  any  witness  or  information 
not  so  disclosed.  In  addition  to,  or  in 
lieu  of  this  sanction,  the  Hearing 
Officer.  Hearing  Panel  or.  if  applicable, 
the  Extended  Hearing  Panel,  on  motion 
and  after  affording  an  opportunity  to  be 
heard,  may  impose  other  appropriate 
sanctions.  These  sanctions  may  include 
any  of  the  sanctions  provided  for  in 
subparagraphs  (A).  (B).  and  (C)  of 
subparagraph  (bXl)- 

(e)  Nelismal  Bmtbms  Comimrl  Ctmrnilttt 
Review  of  Exebuiems 

If  an  attorney  for  a  Party,  or  other 
person  authorixed  to  represent  others  by 
Rule  9141.  is  excluded  from  a 
disdpbruuy  hearing  or  conference,  or 


any  portion  thereof,  such  attorney  or 
other  person  may  seek  review  of  the 
exclusion  by  filing  a  motion  to  vacate 
with  the  National  Business  Conduct 
Committee.  Such  motion  to  vacate  shall 
be  filed  and  served  on  all  Parties  within 
five  days  after  service  of  the  exclusion 
order.  Any  response  shall  be  filed  with 
the  National  Business  Conduct 
Committee  and  served  on  all  Parties 
within  five  days  after  the  service  of  the 
motion  to  vacate.  The  National  Business 
Conduct  Committee  shall  consider  such 
motion  on  an  expedited  basis  and 
promptly  issue  a  written  decision  The 
filing  of  a  motion  to  vacate  shall  stay  all 
aspects  of  the  disciplinary  proceeding 
until  at  least  seven  days  after  service  of 
the  decision  of  the  National  Business 
Conduct  Committee.  The  National 
Business  Conduct  Committee  review 
proceedings  shall  be  conducted  on  the 
basis  of  the  written  record  without  oral 
argument. 

(i)  A4iemmmeiit 

The  hearing,  conferences,  or  other 
activities  relating  to  the  disciplinary 
proceeding  shall  be  stayed  pending  the 
National  Business  Conduct  Committee's 
review  of  an  exclusion  order  in 
paragraph  (c).  In  the  event  that  the 
National  Business  Conduct  Committee 
upholds  an  exclusion  of  an  attorney  or 
other  person  authorized  to  represent 
others  by  Rule  9141.  the  Hearing  Officer 
may.  upon  motion  by  a  Party 
represented  by  an  attorney  or  other 
person  subject  to  an  order  of  exclusion, 
grant  an  adjournment  to  allow  the 
retention  of  new  counsel  or  selection  of 
a  new  reptesentative.  In  determining 
whethm  to  grant  an  adjournment  or  the 
length  of  an  adjournment,  the  Hearing 
Officer  shall  consider  ¥fhether  there  are 
other  counsel  or  representatives  of 
record  on  behalf  of  the  Party,  the 
availability  of  other  coixnsel  or  other 
members  of  an  excluded  attorney's  firm, 
or  the  avaUability  of  other 
representatives  for  the  Party,  and  any 
other  relevant  factors. 

939Q.  Review  «f  Diseiftimarj  Proeeeimgt  by 
tke  NmHemal  Bmeimeu  Cemdmet  Committee, 
NASD  MtgmMsm  omd  NASD  Boards,  omd 
AfpMretismM  SEC  renew 

9319.  Afpoel  loorRefiew  by  Nt 

Bi 


9311.  Affoel  by  Amy  Potty;  Crota-Afpool 

(m)  Time  to  Pile  Nodee  efAfreoi 

A  Respondent  or  Complainant  may 
file  a  written  notice  of  appeal  within  15 
days  after  service  of  a  decision  issued 
pursuant  to  Rule  9268  or  Rule  9269. 

(b)  Effect 

An  appeal  to  the  National  Business 
Conduct  Committee  from  a  decision 
issued  pursuant  to  Rule  9268  or  Rule 


9269  shall  operate  as  a  stay  of  that 
decision  until  the  National  Business 
Conduct  Committee  issues  a  decision 
pursuant  to  Rule  9349  or.  in  cases  called 
for  discretionary  review  by  the  NASD 
Regulation  or  NASD  Boards,  until  a 
decision  is  issued  pursuant  to  Rule  9351 
or  Rule  9352. 

(e)  Notice  of  Appeal  ComUiU  omd 
Sigmotmre  Reipuremtemts 

A  Party  appealing  pursuant  to  this 
Rule  shall  file  a  written  notice  of  appeal 
with  the  Office  of  Hearing  Officers  and 
serve  the  notice  on  the  Parties.  The 
notice  of  appeal  shall  be  signed  by  the 
appealing  Party,  or  his  or  her  counsel  or 
representative,  and  shall  contain: 

ID  the  name  of  the  disciplinary 
proceeding; 

(2)  the  cusdplinary  proceeding  docket 
number; 

(3)  the  name  of  the  Party  on  M^ose 
behalf  the  appeal  is  made; 

(4)  a  statement  on  whether  oral 
argument  before  the  National  Business 
Conduct  Committee  is  requested;  and. 

(5)  a  brief  statement  of  the  findiiigs. 
conclusions,  or  stmctions  as  to  i^ch 
exceptions  are  taken. 

(d)  Notice  efCroes-Appeoi 

A  Party  who  is  served  with  a  notice  of 
appeal  may  file  a  written  notice  of  cross- 
appeal  and  serve  the  notice  of  cross- 
appeal  on  the  Parties.  The  notice  of 
cross-appeal  shall  be  filed  within  five 
days  after  service  of  the  notice  of 
appeal.  The  notice  of  cross-appeal  shall 
be  signed  by  the  Party  cross-appealing, 
or  his  or  her  counsel,  and  shci/  contain  - 
the  information  set  forth  in 
subparagraphs  (cXlH2)  and  (cX4HS). 
and  the  name  of  the  Party  on  whtae 
behalf  the  cross-appeal  is  made. 

(e)  Waiver  oflssmes  Net  Raised 
The  National  Aisiness  Conduct 

Committee  may,  in  its  discretion,  deem 
waived  any  issue  not  raised  in  the  notice 
of  appeal  or  cross-appeal. 

(fiWiAdnnval  efNotiee  ff^peat  or 
Cross-Appeal 

A  Party  may  withdraw  a  notice  of 
appeal  or  a  notice  of  cross-appeal  filed 
by  him  or  her  at  any  time  by  filing  a 
written  notice  of  withdrawal  of  appeal 
or  cross-appeal  tvith  the  Office  of 
Hearing  Officers  and  servirtg  notice 
thereof  on  the  Parties.  The  notice  of 
vrithdrawal  of  appeal  or  cross-appeal 
shall  contain:  the  name  of  the 
disciplinary  proceeding;  the  disciplinary 
proceeding  docket  number;  and  the 
name  of  the  Party  on  whose  behalf  the 
notice  of  appeal  or  cross-appeal  was 
filed  previously.  The  notice  of 
withdrawal  of  appeal  or  cross-appeal 
shall  be  signed  by  the  Party,  or  his  or 
her  counsel  or  representative.  Upon  the 
withdrawal  of  a  notice  of  appeal,  any 
outstanding  cross-appeal  shall  be 
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treated  as  tm  appeal  unless  it  is 
withdrawn. 

9312.  Review  Proeeedimgs  Imitiated  by  the 
Natiomal  Bmsimeu  Comdmet  Commdttee 

(a)  CaO  for  Review 
(l)Rmle9268Decisiom 

A  decision  issued  pursuant  to  Rule 
9268  may  be  subject  to  a  call  for  review 
by  any  member  of  the  National  Business 
Conduct  Committee  or,  pursucutt  to 
authority  delegated  from  the  National 
Business  Conduct  Committee,  by  arty 
member  of  the  Review  Subccmmuttee  of 
the  National  Business  Conduct 
Committee.  The  Review  Subcommittee 
shall  be  composed  of  two  to  four 
persons  who  are  current  members  of  the 
National  Business  Conduct  Committee. 
At  least  50  percent  of  the  persons 
making  up  the  Review  Subcorrunittee 
shall  be  Non-Industry  Directors,  as 
defined  in  Article  I  of  the  NASD 
Regulation  By-Laws.  A  decision  issued 
pursuant  to  Rule  9268  shall  be  subject 
to  a  callfm  review  within  45  days  after 
the  date  of  service  of  the  decision.  ^ 
called  for  review,  such  decision  shall  be 
reviewed  by  the  National  Business 
Conduct  Committee. 

(2)RmU9U9Dedsiam 

A  default  decision  issued  pursuant  to 
Rule  9269  shall  be  subject  to  a  call  for 
review  by  the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee.  on 
his  or  her  own  motion  within  45  days 
after  the  date  of  service  of  the  decision. 
^  called  ft«- review,  such  decision  shall 
be  reviewed  by  the  National  Business 
Conduct  Committee. 

(b)  Effect 

Institution  of  review  by  a  mmnber  of 
the  National  Business  Ctmduct 
Committee  on  his  or  her  own  anotion,  a 
member  of  the  Review  Subconanittee  on 
his  or  her  own  motion,  or  the  General 
Courts^  of  NASD  Regulation.  t»hisor 
her  delegatee,  on  his  or  her  ovm  motion 
shall  operate  as  a  stay  of  a  final 
decision  issued  pursuant  to  Rule  9268 
or  Rule  9269  as  to  all  Parties  subject  to 
the  notice  of  review,  until  the  National 
Business  Conduct  Conamittee  issues  a 
decision  pursuant  to  Rule  9349.  or.  in 
cases  called  for  discretionary  review  by 
the  NASD  I^gulation  (v  NASD  Boards, 
until  a  decision  is  issued  pursuant  to 
Rule  9351  or  Rule  9352. 

If  a  mmdier  of  the  National  Business 
Conduct  Committee,  a  merrtber  of  the 
Review  Subcommittee,  or  the  Geiteral 
Counsd  of  NASD  Regulation,  or  his  or 
her  delegatee,  determines  to  call  a  case 
for  review,  a  written  notice  of  review 
shall  be  served  fHomptlyon  each  Party 
to  the  proceeding  and  filed  with  the 
Office  of  Hearing  Officers.  Such  notice 
of  review  shall  amtain: 


(1)  the  name  of  the  disciplinary 
proceeding; 

(2)  the  disciplinary  jHoceeding  docket 
number;  tmd. 

(3)  a  laief  statement  of  the  findings, 
conclusions,  or  sanctions  with  respect  to 
which  the  National  Business  Conduct 
Committee,  the  Review  Subcomirdttee, 
Or  the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegated, 
detenrtined  that  a  callfxreview  was 
necessary. 

The  statement  contained  in  the  rtotice 
of  review  ^lall  not  limit  the  scope  of  the 
National  Busirtess  Conduct  Committee's 
authority  under  Rule  9346  to  review  any 
issues  raised  in  the  decision  rendered 
pursuara  to  Rule  9268  or  Rule  9269.  The 
National  Business  Conduct  Ctamnittee 
shall  provide  the  Parties  with  notice  of. 
and  an  opportunity  to  sahm/t  Ixiefs  on, 
any  issue  lujt  setftath  in  the  notice  of 
review  that  shall  be  considered  by  the 
National  Business  Conduct  Committee. 

(d)  Effect  ej  WUhdramal  ofNotiee  of 
Appoat,  Crois  Appeal 

If  the  review  of  a  disciplinary 
proceeding  by  the  National  Bigness 
Conduct  Committee  is  terminated  before 
the  National  Business  Conduct 
Comrruttee  issues  a  decision  on  the 
merits  because  all  appealing  Parties  file 
a  notice  of  withdrawal  of  appeal  and  no 
Party  previously  filed  a  notice  of  cross- 
appeal,  m  all  Parties  who  previously 
filed  a  notice  of  cross-appeal  file  a 
notice  of  vrithdrawal  of  cross-appeal: 

(1)  a  member  of  the  National  Business 
Conduct  Corrunittee  or  of  the  Review 
Subcommittee  shall  have  the  right  to 
call  for  review  a  decision  issued 
pursuant  to  Rule  9268  in  accordance 
with  Rule  9312(aXl).  except  that  the  45 
day  period  during  tiMch  a  call  for 
review  may  be  made  shall  begin  on  the 
day  the  Association  receives  the  last 
filed  notice  of  withdrawal  of  appeal  or. 
if  apfdicable,  the  last  filed  notice  of 
withdrawul  of  cross-appeal;  and, 

2}  the  General  Counsd  of  NASD 
Regulation,  or  his  or  her  delegatee,  shall 
have  the  r^ght  to  call  frw  review  a 
decision  issued  pursuant  to  Rule  9269 
in  accordance  with  Rule  9312(aX2), 
except  that  the  45  day  period  during 
nrhjch  a  cedl  for  review  may  be  made 
shall  begin  on  the  day  the  Association 
receives  the  last  filed  notice  of 
withdrawal  of  appeal  or,  if  applicable, 
the  last  filed  nedice  of  withdrawal  of 
cross-appeal. 


Business  Conduct  Committee  may 
designate,  the  Office  of  Hearing  Officers 
shall  assemble  and  prepare  an  index  to 
the  record,  transmit  the  record  and  the 
index  to  the  National  Business  Condtwt 
Committee,  and  serve  copies  of  the 
index  upon  all  Parties.  "Hie  Hearing 
Officer  ¥fho  participated  in  the 
disciplinary  proceeding,  m  the  Chief 
Hearing  Officer,  shall  certify  that  the 
record  transmitted  to  the  National 
Business  Conduct  Coaunittee  is 
complete. 

9322. 


At  any  time  prior  to  the  issuance  of 
a  decision  pursuant  to  Rule  9349.  the 
Ndtiortal  Business  Conduct  Committee 
may,  for  good  cause  shown,  extmd  w 
shorten  any  time  limits  prescribed  by 
the  Code  for  the  filing  c^  any  papers  and 
may.  consistent  with  paragraph  (bj, 
postpone  or  adjourn  any  hearing. 

(bjr-  - 


Oral  argument  shall  hegtii  at  the  time 
and  place  ordered,  unless  the  National 
Business  Conduct  Corrunittee,  for  good 
cause  shown,  postpones  or  changes  the 
location  of  the  oral  argument,  sul^ect  to 
the  lirrutatioru  in  paragrat^  (bX2). 

(I)  AddUamat  Camsidendioms 

In  considering  a  motion  for 
postponement  of  oral  argument,  the 
National  Business  Cortduct  Committee 
shall  consider,  in  addition  to  any  other 
relevant  ftxtors: 

(A)  the  length  of  time  the  disciplinary 
proceeding  has  been  pending  to  (kite; 

(B)  the  number  of  postponements, 
adjourrunents,  or  extensions  already 
granted; 

(C)  the  stage  of  the  proceedings  at  the 
time  of  the  request;  and 

(D)  potential  harm  to  the  investing 
public  if  an  extaismn  of  time, 
adjournment,  or  postponement  is 
granted;  and 

(E)  any  other  such  matters  that  justice 
may  require. 

(2)TimmUmdt 

Postponements,  adjourrunents,  m^ 
extensions  of  time  for  filing  papers  ^tall 
rtot  exceed  28  days,  un/ess  tiie  National 
Business  Conduct  Qyrraruttee 
determines  othayrise. 


9326. 
ofTimm, 

9321. 


ofRocard;Extemriams 


Within  21  days  after  the  filing  of  a 
notice  of  appeal  or  notice  of  review,  or 
at  such  later  time  as  the  National 


FoUomng  the  filing  of  a  notice  of 
appeal  pursuant  to  Rule  9311  ora 
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notice  of  review  pursuant  to  Rule  9312. 
the  National  Business  Ck>nduct 
Committee  shall  designate  a 
Subcommittee  or  an  Extended 
Proceeding  Committee  to  participate, 
subject  to  Rule  9345.  in  a  disciplinary 
proceeding  appealed  or  called  for 
review. 


Except  as  provided  in  subparagraph 
(2).  for  each  disciplinary  proceeding 
appealed  or  called  for  review,  the 
National  Business  Conduct  Committee 
s/io//  appoint  a  Subcommittee  to 
participate,  subject  to  Rule  9345.  in  the 
appeal  or  review.  A  Subcommittee  shall 
be  composed  of  two  or  more  persons 
who  shall  be  current  or  former  Directors, 
or  former  Governors. 

(2)  Ejcttmded  PnettSmg  CammuUte 

Upon  considemtion  of  the  volume 
and  complexity  of  the  certified  record, 
or  other  factors  the  National  Business 
Conduct  Committee  deems  material,  the 
National  Business  Conduct  Committee 
may  determine  that  a  disciplinary 
proceeding  appealed  or  called  for 
review  shall  be  designated  an  Extended 
Proceeding  and  shall  appoint  an 
Extended  Proceeding  Committee  to 
participate,  subject  to  Rule  9345.  in  the 
appeal  or  review.  The  Extended 
Proceeding  Committee  shall  be 
composed  of  two  or  more  persons  who 
shall  be  current  or  former  Directors,  or 
former  Governors.  The  Chair  of  the 
National  Business  Conduct  Committee 
s/iai/  have  discretion  to  compensate  any 
or  all  Ptmelists  of  an  Extended 
Proceeding  Committee  at  the  rate  then 
in  effect  for  arbitrators  appointed  under 
the  Rule  10000  Series. 

(bjFmmtHom 

If  a  hearing  is  held,  the  Subcommittee 
or.  if  applicable,  the  Extended 
Proceedirtg  Committee,  shall  hear  oral 
arguments  and  consider,  if  allowed,  any 
new  evidence.  Based  on  the  hearing  and 
the  record  on  appeal  or  review,  the 
Subconunittee  or.  if  applicable,  the 
Extended  Hearing  Conunittee.  shall 
make  a  recommendation  to  the  National 
Business  Conduct  Committee  regarding 
the  disposition  of  all  matters  on  appeal, 
cross-appeal,  or  review.  The 
reconmiendation  shall  be  in  the  form  of 
a  written  recommended  decision. 

9332.  DuqMaBfieaHom  mud  Reemud 

(m)  Reemaal,  Withdrmwml  ofMemtber  or 
Pmmelut 

If  at  any  time  a  member  of  the 
National  Business  Conduct  Committee, 
or  a  Panelist  of  a  Subconunittee  or  an 
Extended  Proceeding  Committee, 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  where  his  or  her  fairness 
mi^t  reasonably  be  questioned,  the 


member  or  the  Panelist  shall  notify  the 
Chair  or  the  Vice-Chair  of  the  National 
Business  Conduct  Committee,  and  the 
Chair  or  the  Vice-Chair  of  the  National 
Business  Conduct  Conunittee  shall  issue 
and  serve  on  the  Parties  a  notice  stating 
that  the  member  or  Panelist  has 
withdrawn  from  the  matter.  In  the  event 
that  a  Panelist  withdraws,  is 
incapacitated,  or  is  otherwise  unable  to 
continue  his  or  her  service  i^ier  a 
hearing  has  been  convened,  the  Chair  or 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  appoint  a 
replacement  Pandist. 

(b)  Matiemfer  DJa^mli/lratitm 

A  Party  may  move  for  the 
disqualification  of  a  member  of  the 
National  Business  Conduct  Committee, 
or  a  Panelist  of  a  Subcommittee  or  an 
Extended  Proceedirtg  Committee.  All 
such  motions  shall  be  based  upon  a 
reasonable,  good  faith  belief  that  a 
conflict  of  interest  or  bias  exists,  or 
circumstances  otherwise  exi^  where  his 
or  her  fairness  might  reasonably  be 
questioned,  and  shall  be  accompanied 
by  an  affidavit  setting  forth  in  detail  the 
facts  alleged  to  constitute  grounds  for 
disqualification,  and  the  dates  on  which 
the  Party  learned  of  those  facts.  Such 
motions  shall  be  filed  not  later  than  15 
days  after  the  later  of: 

(1)  wrhen  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification:  or 

(2)  when  the  Party  was  notified  of  the 
composition  of  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee. 

(e)  Di^osUem  ef  DUfmalifiemliom 
Motioms:  ChmMemfn  t»  SimgU  Mtmher  ^ 
NaAamal  Bmamess  Cemdmet  CemmiMee  «r 
SimgU  PameUtt  af  Smheemmiltee  ar 
Extrmdad  Hamrimg  CemamtUe 

Motions  for  disqualification  of  a 
member  of  the  National  Business 
Conduct  Committee,  or  a  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Conunittee  shall  be  decided 
by  the  Chair  or  Vice-Chair  of  the 
National  Business  Conduct  Committee, 
who  shall  promptly  determine  whether 
disqualification  is  required,  and  issue  a 
written  ruling  on  the  motion.  If  a 
Panelist  is  disqualified,  the  Chair  or  the 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  appoint  a 
replacement  Panelist. 

(d)  DispaHtiem  tf  Disqtudjfifaliom 
Motioms:  CheMemges  to  MmUfk  PameUsts 

(1)  Natiomml  Busimau  Comdmet  CeMomttM 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  member  of  the  National 
Business  Conduct  Conunittee.  the  Chair 
or  the  Vice-Chair  of  the  National 
Business  Conduct  Conunittee  shall 
promptly  determine  whether 
disqualification  is  required,  and  shall 


issue  a  written  ruling  on  the  matter.  In 
the  event  of  such  disqualification,  the 
remaining  members  of  the  National 
Business  Conduct  Committee  shall 
consider  the  review  or  appeal  of  the 
disciplinary  matter. 

(2)  Smbcomimittee;  Extemded  Frocaedimg 
CoaumUte* 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Committee,  the  Chair  or  the 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  promptiy 
determine  whether  disqualification  is 
required,  and  shall  issue  a  written  ruling 
on  the  motion.  If  multiple  Panelists  are 
disqualified,  the  Chair  or  the  Vice-Chair 
oftixe  National  Business  Conduct 
Committee  shall  appoint  replacement 
Panelists. 

9340.  Proeeedimgs 

9341.  Oral  Argumtemt 

(m)  Request  for  Oral  Argmmiaia 

A  Party  may  request  oral  argument 
before  the  Subcommittee  or.  if 
applicable,  the  Extended  Proceeding 
Committee.  Oral  argument  shall  be 
requested  in  writing  either  in  the  Party's 
notice  of  appeal  or  cross-appeal,  or 
within  15  days  after  service  of  the 
National  Business  Conduct  Conunittee's 
notice  of  review.  Subject  to  the 
limitations  of  Rules  9342  and  9344.  oral 
argument  shall  be  granted  if  timely 
requested.  The  right  to  oral  argument  set 
forth  in  this  Rule  is  unaffected  by  a 
Party's  waiver  of,  or  failure  to  request, 
a  hearing  pursuant  to  the  Rule  9200 
Series. 

(b)  Diseretiom  to  Proceed  With  or  WUhomt 
Oral  Argmmiemt 

In  the  absence  of  a  request  for  oral 
argument,  the  Subconunittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  in  its  discretion,  may  order 
that  a  matter  be  set  down  for  oral 
argument,  or  may  consider  the  matter 
on  the  basis  of  the  record. 

(c)Natie«RagardimgOralArgwmamt 

If  oral  argument  is  held,  a  notice 
stating  the  date,  time,  and  place  of  the 
argument  shall  be  served  on  the  Parties 
at  least  21  days  before  the  hearing.  The 
Parties  may  agree  in  writing  to  waive  the 
notice  period  or,  in  extraordinary 
circumstances,  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  may  provide  for  a  shorter 
notice  period. 

(d)  Attamdamea  Raqmirad 

The  Parties  shall  make  oral 
arguments  before  the  Subc<munittee  or. 
if  applicable,  the  Extended  Proceeding 
Committee.  Unless  otherwise  agreed  to 
by  all  of  the  Parties,  all  Panelists 
comprising  the  Subcommittee  or,  if 


applicable,  the  Extended  Proceedirtg 
Committee,  shall  be  present  for  the  oral 
argument. 

(a)TbmaUmiti 

Unless  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  orders  othawise  for  good 
cause  shown,  each  Party's  orxU 
argument  before  the  Subcommittee  or.  if 
applicable,  the  Extended  Proceeding 
Committee,  shall  be  limited  to  a  total  of 
30  minutes. 

(/)  Reeardmdom;  Tramserift  Carraetiam 

Oral  arguments  shall  be  recorded  and 
a  written  transcript  prepared  by  a  court 
reporter.  Parties  may  purchase  copies  of 
the  transcript  from  the  court  reporter. 
Anycmtactions  that  a  Party  believes 
necessary  to  a  transcript  shall  be 
submitted  by  motion  to  the 
Stdtcommittee  or,  if  applicable,  the 
Extended  Proceeding  Conunittee.  within 
21  days  after  the  hearing  date  or  within 
five  days  after  receipt  of  the  transcript, 
wiucfteiw  date  is  litter. 

9342.  FaOMntaAfpaer  at  Oral  Argmmmat 

A  Party  who  requests  oral  argument 
but  fails  to  appear  after  being  duly 
notified,  shall  be  deemed  to  have 
waived  arty  opportunity  for  oral 
argument  provided  imder  the  Rule  9300 
Sates.  The  Subconunittee  or,  if 
applicable,  the  Extended  Proceeding 
Caanmittee,  shall  permit  argument  to  go 
forward  as  to  those  Parties  who  appear. 
The  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Oammittee,  in  the 
exercise  of  its  discretion,  may  consider 
thematteron  the  basis  of  the  recmd 
withtHit  oral  argument  as  to  those 
Parties  who  failed  to  appear. 

9343. 


WmtomtOralArgamtamt 

If  an  oral  argument  is  not  held,  the 
matter  shall  be  considered  by  a 
Subcommittee  a;  ifapplicchie,  an 
Extended  Proceeding  Committee,  on  the 
basis  of  the  record,  as  defined  in  Rule 
9267.  and  supplemented  by  any  written 
materials  submitted  to  or  issued  by  the 
Subcoaimittee  or.  if  applictdde.  the 
Extended  Proceeding  Coimnittee.  or  the 
National  Business  Conduct  Committee 
in  connection  with  the  appeal,  cross- 
appeal,  or  call  for  review. 

9344.  FaOmra  ta  l^<it»i»  Advir; 
Abemdammamt  afAfpaai 

(m)  PeUmra  t»  Fartiapete  Balem 
When  an  appealing  Party  did  not 
participate  in  the  discifdinary 
proceeding  befme  a  Hearing  C^cer, 
Hearing  Panel  or,  ifapplic^le. 
Extended  Hearing  Panel,  but  slwws 
good  cause  for  the  failure  to  participate, 
the  National  Business  Conduct 
Committee  may  disnuss  the  appeal  and 
remand  the  matter  for  further 


proceedings,  m  may  hear  evidence  and 
coruida-  the  matter.  If  the  appealing 
Party  did  not  partknpate  in  the 
disdjdinary  fuoceeding  befme  a 
Hearing  Officer,  Hemng  Papal  or.  tf 
applicable.  Extended  Hearing  Panel, 
and  fails  to  show^Md  cause  for  the 
failure  to  participate,  the  matter  shall  be 
considaed  by  the  Subconunittee  or,  if 
applicable.  Extended  Proceeding 
Committee,  and  the  Natiorml  Business 
Conduct  0}aunittee  on  the  basis  of  the 
record  and  other  documents,  as 
provided  in  Rules  9346  and  9347.  For 
purposes  of  this  paragraph,  failtue  to 
participate  shall  include  failure  to  file 
an  answer  or  othawise  respond  to  a 
compkdrd.  or  failure  to  appear  at  a 
scheduled  hearing,  but  shall  not  include 
failtue  to  request  a  heeuing  pursuant  to 
Rule  9221. 

^an  appealing  Party  fiiils  to  advise 
the  National  Bu^ness  Conduct 
Committee  of  the  basis  for  seeldrtg 
review,  or  otherwise  faUs  to  provide 
irrformation  or  sulmiit  a  written  brief  in 
response  to  a  request  pursuant  to  Rules 
9346  and  9347.  the  National  Business 
Conduct  Committee  may  dismiss  the 
appeal  as  abandoned,  and  the  decision 
of  the  Hearing  Offica.  Hearing  Panel  or, 
if  apidicable.  Ejttatded  Hearing  Auie/. 
shaU  become  Ae  final  discifdinary 
action  of  the  Association.  If  a  cross- 
appealing  Party  fails  to  advise  the 
National  Business  Conduct  Comrruttee 
of  the  basis  fitr  seeldrtg  review,  or 
othermse  fails  to  provide  information  or 
subnut  a  written  brief  in  response  to  a 
request  pursuant  to  Rtiles  9346  and 
9347.  the  National  Business  Conduct 
Committee  may  dismiss  the  cross- 
appeal  as  abandoned.  Upon  a  showing 
of  good  catise,  the  NatiorKU  Business 
Conduct  Committee  may  withdraw  any 
disatissal  entered  pursuant  to  tiiis  Rule. 


EmabussCi 


A  Subcanmittee  or.  if  applicable,  an 
Extended  Proceeding  Cornmittee,  shaU 
present  a  recommended  decision  in 
writittg  to  the  National  Business 
Conduct  Conunittee  and  all  oCbatr 
Directtus  not  lata  tlum  seven  days 
before  the  meeting  of  the  National 
Business  CondtMct  Committee  at  which 
the  disciplinary  proceeding  shall  be 
cortsidaed. 

934t.E9idameaimNi 


(m)  Seefa  ^  Renew 

Except  as  othawise  set  forth  in  this 
paragraph,  the  Natiortal  Busirtess 
Conduct  Committee's  review  shall  be 
limited  to  consideration  of:  (i)  the 


record,  as  defined  in  Rtile  9267, 
supplemented  by  briefs  and  otha 
papers  submitted  to  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  and  the 
National  Bttsiness  Cortduct  Committee; 
and  (ii)  any  oral  arg^matt  permitted 
under  this  Code.  A  Party  may  introduce 
additioiyd  evidence  only  vrith  prior 
approval  of  the  Subcommittee  or,  if 
applicalde,  the  Extended  Proceedirtg 
Committee,  or  the  National  Business 
CondtMCt  Committee,  upon  a  showirtg 
that  extraordinary  circtmutances  exist 
ttnda  paragrafA  (b).  If  an  appealing 
Party  shows  good  catise  for  faUtue  to 
participate  in  the  discifdinary 
fooceedirtg  below,  the  National  Business 
Cortduct  Committee  may  hear  evidence 
and  coruida  the  distdplinary 
proceeding  pursttant  to  Au/e  9344(a). 
(b)  Lamaa  ta  Imlradmea  AddUamal 

A  Patty  may  apply  to  the 
Subcommittee  or.  if  applicalde,  the 
Extended  Proceeding  Corrunittee,  or  the 
NatioiHd  Business  Conduct  Committee 
for  leave  to  introduce  additional 
evidence  by  motion  filed  not  lata  them 
30  days  afta  service  of  such  Party's 
notice  of  appeal  or  cross-appeal,  or  not 
later  than  35  days  afta  service  upon  the 
Party  by  the  National  Btisiness  Conduct 
Coriintittee  of  a  notice  of  review.  The 
motion  shall  describe  each  item  of 
proposed  new  evidence,  demonstrate 
that  there  was  good  cause  for  failing  to 
introduce  it  below,  and  demortstrate 
why  the  evidence  is  material  to  tite 
proceedirtg,  and  be  filed  and  served.  By 
a  motion  filed  in  accordance  with  Ride 
9146.  a  Party  may  request  an  extension 
of  the  period  durirtg  whitdt  a  Party  may 
file  a  motion  for  leave  to  introduce 
additional  evidence.  A  Party  shall 
demonstrate  that  there  was  good  cauui 
fwfailirtg  to  file  the  motion  fw  leamw 
introduce  additional  evidertce  durirtg 
the  period  prescribed. 

(e)MatlemlmOfftiMtm.Matlam»a 
Im^admeaReiemsdEvidamea 

A  Partymayfile  an  (^position  to  a 
mcHort.  as  jHovided  in  Rule  9146(d).  for 
leave  to  introduce  new  evidence,  and 
may  move  for  leave  to  introduce  rebuttal 
evidence  in  response  to  the  proposed 
new  evidence.  A  Party  who  moves  to 
introduce  rebutto/  evidence  in  response 
to  the  proposed  new  evidence  ofartotha 
Party  shah  describe  each  item  of 
proposed  rebutto/  evidertce  and  explain 
why  the  evidence  is  material  to  the 
proceeding,  and  shall  file  and  serve 
such  motion. 

(d)  Diseratiem  Rtgardtrng  Raviaw  aj 
A  ddUtmal  Ewidamet 

Upon  consideration  of  any  motion  to 
introduce  additional  evidence  and  any 
opposition  thereto,  the  Subcommittee 
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or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
Business  Conduct  Committee  may 
permit  the  evidence  to  be  introduced 
into  the  record  on  review,  or  the 
NationaJ  Business  Conduct  Committee 
may  remand  the  disciplinary  proceeding 
for  further  proceeding?  consistent  with 
its  ruling  or  for  further  fact  finding. 

(e)  RtqmnmttmlMfor  Smbmiktmg 
AMH$mal  Doemmtmtvy  Erkkmet 

A  Party  that  is  pamitted  to  introduce 
additional  documentary  evidence  before 
the  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  Conduct  Committee 
pursuant  to  paragraph  (d)  shall  make 
copies  of  the  evidence  available  to  the 
Subcommittee  or,  if  appUcable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  Conduct  Committee, 
and  to  all  Parties  at  such  time  as  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  Conduct  Committee 

may  specify. 

(fiSmbeommime  or  Extended  Procee^mg 
CommdtUe  Order  Refidrimg  Addmemal 
Endemee 

On  its  own  motion,  the  Subcommittee 
or.  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
Business  Conduct  Committee  may  order 
that  the  record  be  supplemented  with 
such  additional  evidence  as  it  may 
deem  m/evont.  Among  other  things,  the 
Subcommittee,  or  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  Conduct  Committee 
may  order  a  Respondent  who  asserts  his 
or  her  inability  to  pay  a  monetary 
sanction  to  file  a  sworn  financial 
statement  and  to  keep  such  statement 
current  as  ordered  by  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
Business  Conduct  Committee. 

(g)  RMdMM  tf  Evidence  Net  AppUeabU 

Formal  rules  of  evidence  shall  not 
apply. 

(h)TettimoHy 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a 
notary  public. 

9347.  POimg  eiPmpert  im  NaUomalBiuimeti 

(*)  Britft;  Reftf  BrUfa  Re^minmemtM 

Parties  may  file  Imefs  in  connection 
with  proceedings  governed  by  the  Rule 
9300  Series.  Briefs  shall  be  confined  to 
the  particular  matters  at  issue.  An 
exception  to  findings,  conclusions,  or 
sanctions  shall  be  supported  by  citation 
to  the  relevant  portions  of  the  record, 
iiKluding  references  to  specific  pages 


relied  upon,  and  by  concise  argument, 
including  citation  of  such  statutes, 
decisions,  and  other  authorities  as  may 
be  relevant.  If  an  exception  relates  to  tiie 
admiision  or  exclusion  of  evidence,  the 
substance  of  the  evidence  admitted  or 
excluded  shall  be  set  forth  in  the  brief, 
an  appendix  thereto,  or  by  citation  to 
the  record.  Parties  may  file  reply  briefs. 
If  a  Party  files  a  reply  brief,  such  brief 
shall  be  limited  to  matters  in  reply.  All 
briefs  shall  conform  to  the  requirements 
of  the  Rule  9130  Series,  and.  except  with 
advance  leave  of  the  Subcommittee  or, 
if  applicable,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee,  exclusive  of  pages 
containing  tables  of  contents  or  tables  of 
authorities,  a  brief  other  than  a  reply 
brief  shall  not  exceed  25  double-spaced 
pages,  and  a  reply  brief  shall  not  exceed 
12  double-spaced  pages, 
(k)  Timely  FiSmg  efBri^ 
Briefs  shall  be  due  upon  dates 
established  by  the  Subcommittee  or,  if 
applicabie,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee  in  a  scheduling 
order.  Unless  the  Subcommittee  or.  if 
applicable,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee  specifies  otherwise, 
opening  briefs  shall  be  submitted  not 
less  than  21  days  from  the  date  of  the 
scheduUng  order,  and  answering  briefs 
shall  be  submitted  21  days  thereafter. 
When  reply  briefs  are  submitted,  such 
briefs  shall  be  filed  not  later  than  ten 
days  after  service  of  the  answering  brief. 

9348.  Pewers  eitke  NaUomml  BmsiMeu 
ComdmetCmmmuttt*  em  Review 


In  any  appeal  or  review  proceeding 
pursuant  to  the  Rule  9300  Series,  the 
National  Busiitess  Conduct  Conunittee 
may  affirm,  dismiss,  modify,  or  reverse 
with  respect  to  each  finding,  or  remand 
the  disciplinary  proceeding  with 
instructions.  The  National  Business 
Conduct  Committee  may  affirm,  modify, 
reverse,  increase,  or  reduce  any 
sanction,  or  impose  any  other  fitting 
sanction. 

9349.  Naliomal  Biuimeu  Conduct  Committee 
Fonmol  Comuderatiom;  DedsioH 

(m)  Dodtiom  efNmtiomal  Bmsimess 
Comdmet  Comumttee,  Imdmdimr  Reaimmd 

In  an  appeal  or  review  of  a 
discipliniiry  proceeding  governed  by  the 
Rule  9300  Series  that  is  not  withdravm 
or  dismissed  prior  to  a  decision  on  the 
merits,  the  National  Business  Conduct 
Committee,  after  considering  all  matters 
presented  in  the  appeal  or  review.  €md 
the  written  recommended  decision  of 
the  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  may 
affirm,  dismiss,  modify  or  reverse  the 


decision  of  the  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel, 
with  respect  to  each  Respondent  who 
has  appealed  or  cross-appealed  or  is 
subject  to  a  call  for  review.  The  National 
Business  Conduct  Committee  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
National  Business  Conduct  Conunittee 
may  remand  the  disciplinary  proceeding 
wiUi  instructions.  The  National  Business 
Conduct  Coiiunittee  shall  prepare  a 
proposed  written  decision  pursuant  to 
paragraph  (b). 

(b)  Comtemts  e/Dedsiom 

The  decision  shall  include: 

(1)  a  statement  describing  the 
investigative  or  qther  origin  of  the 
disciplinary  proceeding; 

(2)  the  specific  statutory  or  rule 
provisions  that  were  alleged  to  have 
been  violated; 

(3)  a  statement  setting  forth  the 
finding?  of  fact  with  respect  to  any  act 
or  practice  the  Respondent  was  alleged 
to  have  committed  or  omitted; 

(4)  the  conclusions  as  to  whether  the 
Respondent  violated  any  provision 
alleged  in  the  complaint; 

(5)  a  statement  in  support  of  the 
disposition  of  the  principal  issues  raised 
in  the  proceeding;  and 

(6)  a  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and,  pursuant  to  Rule  9360,  the  date 
upon  which  such  sanction  shall  become 
effective. 

(e)  lumamce  ofDecinom  After  Expiratiom 
ofCoRfor  Renew  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and.  if  the  disciplinary 
proceeding  is  not  called  for  review  by 
the  NASD  Regulation  Board,  to  the 
NASD  Board.  The  NASD  Regulation 
Board  may  call  the  discipUnary 
proceeding  for  review  pursuant  to  Rule 
9351.  The  NASD  Board  may  call  the 
disciplinary  proceeding  for  review 
pursuant  to  Rule  9352.  If  neither  the 
NASD  Reflation  Board  nor  the  NASD 
Board  calls  the  disciplinary  proceeding 
for  review,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  shall  become  final, 
and  the  National  Business  Conduct 
Committee  shall  serve  its  written 
decision  on  the  Parties  and  provide  a 
copy  to  each  member  of  the  Association 
with  which  a  Respondent  is  associated. 
The  decision  shall  constitute  the  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19-l(c)(l). 
urdess  the  National  Business  Conduct 
Committee  remands  the  proceedings 


9359.  Ducreoommry  Review  by  Bemrds 
9351.  Diseretiemmry  Review  by  Ike  NASD 

(m)  CmRfor  Review  by  Dinetor 

A  Director  may  call  a  disciplinary 
proceeding  for  review  by  the  NASD 
Regulation  Board,  if  the  call  for  review 
is  made  ¥/ithin  the  period  prescribed  in 
paragraph  (b). 
(b)  Severn  Ihtf  Period;  Weher 
After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9349,  a  Director  shaU  have  not  less  than 
seven  days  to  determine  if  the 
disciplinary  proceeding  should  be 
allied  for  review.  A  Director  shall  call 
a  disciplinary  proceeding  for  review  by 
nottfyirig  the  General  Counsel  of  NASD 
Regulation.  By  a  unanimous  vote  of  the 
NASD  RegulaUon  Board,  the  NASD 
Regulation  Board  may  shorten  the 
period  to  less  than  seven  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  than  seven 
days, 
(e)  Review  et  Next  Meetimg 
If  a  Director  calls  a  disciplinary 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b).  the  NASD 
Regulation  Board  shall  review  the 
disciplinary  proceeding  rwt  later  than 
the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD 
Regulation  Board  may  order  the  Parties 
(excluding  any  Respondent  who  did  not 
appeal  or  cross-appeal,  or  as  to  whom 
the  issues  appealed  or  called  for  review 
do  not  apply),  to  file  briefs  in 
cormection  with  the  NASD  Regulation 
Board  review  proceedings  pu/suanf  to 
this  Rule. 

(d)  Dednem  ifNASD  Regmletiom  Board, 
Imdmdii^  Remiaad 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
The  NASD  Regulation  Board  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanctimi,  or  impose  any 
other  fitting  sanction.  Ahematively.  the 
NASD  Regulation  Board  may  remand 
the  disciplinary  pitxeeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  foopoted  vrrittai 
deaaion  that  includes  all  of  the 
elements  described  in  Rule  9349(h)  (1)- 
(6). 

(e)  Issmamee  efDodsiom  After  Expiradem 
ofCeMJer  Review  Period 

The  NASD  Begulation  Board  shall 
provide  its  proposed  ¥fritten  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  disciplinary  proceeding  for 


nview  pursuant  to  Rule  9352.  If  the 
NASD  Board  does  not  call  the 
disciplinary  proceedit^  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  firtal, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  on  the  Parties 
and  provide  a  copy  to  each  member  of 
the  Association  with  which  a 
Respondent  is  associated.  The  decision 
shidl  constitute  the  final  disciplinary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19d-l(cXl),  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 

9352.  Diseretiomary  Review  by  Ae  NASD 
Board 

(a)  Cattfer  Review  by  Covermor 

A  Govamor  may  call  a  disciplinary 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  renew  is  made 
within  the  period  prescribed  in 
paragiraph  (b). 

(b)  Sevom  Day  Period;  Wmhm- 

(1)  DisdpHmary  Proeeedbig  CaBedfor 
Review  by  NASD  Regakdiam  Bomrd 

If  the  NASD  Regulation  Board 
reviewed  the  disciplinary  proceeding 
under  Rule  9351.  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meetirtg  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Regulation  Board.  - 

(2)  Diseiplimary  ProeetdJmg  Not  CaBedJar 
Review  by  NASD  Regmlaliom  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  disciplirtary 
proceeding  for  review  under  Rule  9351. 
a  Governor  shall  make  his  or  her  call  for 
review  not  later  than  the  next  meeting 
of  the  NASD  Board  that  is  at  least  seven 
days  after  the  date  on  which  the  NASD 
Board  recervss  the  proposed  written 
decision  of  the  National  Business 
Conduct  Coaunittae. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
paiod  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  t/ie  NASD  Board  may,  during 
the  seven  day  period  in  subparoffaph 
(1)  or  (2),  vote  to  extend  the  period  in 
subparag^ph  (1)  or  (2)  to  more  than 
seven  days, 
(e)  Review  at  Next  Meetimg 
If  a  Governor  calls  a  disciplinary 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b),  the  NASD 
Board  dnUl  review  the  disciplinary 
proceeding  not  latm"  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  Parties  (excluding 
any  Respondatt  who  did  not  appeal, 
cross-appeal,  or  as  to  whtan  the  issues 
appealed  or  called  for  review  do  not 


apply)  to  file  briefs  in  connection  with 
review  proceedings  pursuant  to  thie 
Rule, 
(dj  Deriiiam  efNASD  Beard,  h 


After  review,  the  NASD  Beard  may 
affbnn,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board;  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  a 
diidpUnary  proceeding  for  review  under 
Rule  9351,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Coirunittee.  The  NASD  Board 
may  affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
otho'fittirig  sanction.  AUemaiively.  the 
NASD  Board  may  remand  the 
disciplinary  proceeding  ¥dth 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elemente  described  in  Rule 
9349(bXlH6). 

(e)  Issmamee  efDedsiom 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  on  the  Parties 
and  provide  a  copy  to  each  manber  of 
the  Association  with  which  a 
Respondent  is  associated.  The  decision 
sh<dl  constitute  the  final  disciplinary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19d-l(cKl).  unless  the  NASD 
Board  raanattds  the  prtxeeding. 

93t§.  EtfenHvemoss  efSamcHoms 

A  sanction  (other  than  a  bar  or  an 
expulsion)  specified  in  a  decision 
constituting  final  disciplinary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(cXl)  shall  become  effective 
on  a  date  established  by  the  Chief 
Hearing  Officer,  which  shall  not  be 
earlia  than  30  days  after  the  date  of 
savice  of  the  decision  cortstitutingfin<d 
disciplinary  action.  A  bar  or  an 
expulsion  shall  become  effective  upon 
savice  of  the  decision  constituting  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(cXl), 
urdess  otherwise  speafied  therein. 

9379. AppBeaHam to C\   i  ifiifii  i/w Review 

(a)  Appoei  to  Cswmmimtn;  Effect 
A  person  aggrieved  by  firtal 

disciplinary  action  pursuant  to  the  Rule 
9300  Series  may  apply  for  review  by  the 
Ctmunission  pursuant  to  Section 
19(dX2)  of  the  Act.  The  filing  with  the 
Cmnmission  of  an  application  for  review 
by  the  Conunission  shall  stay  tite 
effectivertess  of  any  sanction,  other  than 
a  bar  M' an  expulsion,  imposed  in  a 
decision  constituting  fiiKd  discipUnary 
action  of  the  Association  forpurpoaes  of 
SBC  Rule  19d-l(cXl). 

(b)  A  noriatiom  Notjfkatiom  to  Memibor 
The  Association  shall  promptly  notify 

any  Association  member  with  which  a 
Respondent  is  associated  if  the 
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Respondent  files  an  application  for 
review  to  the  Commission. 
9400.  Limitation  and  Approval 

Procedures  Under  Rules  3130.  3131 

and  3140 

9410.  Procedures  for  Regulating 
Activities  of  Members  Experiencing 
Financial  or  Operating  Difficulties 

9411.  Purpose 

9412.  Notice  of  Limitations 

9413.  Department  Consideration 

9414.  National  Business  Conduct 
Committee  Review 

9415.  Discretionary  Review  by  NASD 
Regulation  Board 

941 6.  Discretionary  Review  by  NASD 
Board 

941 7.  Enforcement  of  Sanctions 

9418.  Additional  Limitations, 
Modification  or  Removal  of 
Limitations 

9419.  Application  to  Commission  for 
Review,  Other  Action  Not 
Foreclosed 

9420.  Approval  of  Change  in  Business 
Operations  that  Will  Result  in  a 
Change  in  Exemptive  Status  under 
SEC  Rule  15c3-3 

9421.  Purpose 

9422.  Department  of  Member 
Regulation  Consideration 

9423.  National  Business  Conduct 
Committee  Review 

9424.  ascretionary  Review  by  NASD 
Regulation  Board 

9425.  Discretionary  Review  by  NASD 
Board 

9426.  Enforcement  of  Sanctions 

9427.  Apphcation  to  Commission  for 
Review 

9500.  Suspension,  Cancellation,  Bar, 
and  Eligibility  Procedures 

9510.  Procedures  for  Summary 
Suspension  by  NASD 

9511.  Purpose 

9512.  Notice 

9513.  Hearing  and  Decision 

9514.  Discretionary  Review  by  NASD 
Board 

9515.  Application  to  Commission  for 
Review 

9516.  Other  Action  Not  Foreclosed 

9520.  Non-Summary  Suspension, 
Cancellation,  and  Bar  Procedures 

9521.  Purpose 

9522.  Initiation  of  Proceeding 

9523.  Hearing  Panel  Consideration 

9524.  Discretionary  Review  by  NASD 
Board 

9525.  Application  to  Commission  for 
Review 

9526.  Other  Action  not  Foreclosed 

9530.  Eligibihty  Proceedings 

9531.  Purpose 

9532.  Initiation  ofEUgibility 
Proceedings 

9533.  National  Business  Conduct 
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Committee  Consideration 

9534.  Discretionary  Review  by  NASD 
Regulation  Board 

9535.  Discretionary  Review  by  NASD 
Board 

9536.  Application  to  Commission  for 
Review 

9409.  Umitatioiu  and  Approval  Proeedmrts 
Under  Rules  3130, 3131,  md  3140 

9410.  Proetdumfor  Regmielii^  Aetmtles  ef 
a  Member  ExperieHOHg  Fimameial  er 
Operti»mlDiBiealtie$ 

9411.  Purpose 

The  Rule  9410  Series  sets  forth 
procedures  for  regulating  the  activities 
of  a  member  that  is  experiencing  the 
financial  or  operational  difficulties 
specified  in  Rule  3130  or  3131. 

9412.  NoHee  af  Umitatioiu 

The  Department  of  Member 
Regulation  (hereinafter  "Department"  in 
the  Rule  9410  Series)  may  issue  a  notice 
directing  a  member  to  limit  its  business 
activities  if  the  Department  has  reason 
to  believe  that  any  condition  specified 
in  Rule  3130  or  3131  exists.  The  notice 
shall  specify  the  grounds  on  which 
action  is  being  taken,  the  nature  of  the 
limitations  to  be  imposed,  the  effective 
date  of  the  limitations,  and  a  fitting 
sanction  that  will  be  imposed  if  the 
member  fails  to  comply  with  the 
limitations  set  forth  in  the  notice.  The 
effective  date  of  the  limitations  shall  be 
at  least  seven  days  after  the  date  of 
service  of  the  notice.  The  notice  also 
shall  inform  the  member  that  it  may 
request  a  he€uing  before  the  Department 
under  Rule  9413.  The  Department  shall 
serve  the  notice  pursuant  to  Rules  9131 
and  9134. 

9413.  Departmmt  Comaderutiom 

(a)  Rtfuettfor  Hemrimg 

A  member  aggrieved  by  a  notice 
issued  under  Rule  9412  may  file  a 
written  request  for  a  hearing  before  the 
Department  The  request  shall  state  the 
specific  grounds  for  withdrawing  or 
modifying  the  limitations  specified  in 
the  notice.  The  request  shall  be  filed 
pursuant  to  Rules  9135,  9136,  and  9137 
within  five  days  after  service  of  the 
notice  under  Rule  9412. 

(b)  Heanmg 

If  a  member  requests  a  hearing  under 
paragraph  (a),  the  Department  shall 
conduct  a  hearing  M7t/un  14  days  after 
service  of  the  notice  under  Rule  9412. 
The  member  shall  be  entitled  to  be 
heard  in  person,  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  s/ioiy  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  trxmscript  from  the  court 


reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)  Decisiom 

Within  seven  days  after  the  hearing, 
the  Department  shall  issue  a  decision 
approving,  modifying,  or  withdrawing 
the  limitations  specified  in  the  notice.  If 
the  decision  imposes  limitations,  the 
decision  shall  provide  for  a  fitting 
sanction  to  be  imposed  under  Rule  9417 
if  the  member  fails  to  comply  with  the 
limitations.  The  Department  shall 
promptly  serve  the  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
become  effective  upon  service. 

(d)  FaHure  to  Request  Heeri^ 
If  a  member  does  not  request  a 

hearing  under  paragraph  (a),  the 
limitations  specified  in  the  notice  shall 
become  effective  on  the  date  specified  in 
the  notice.  Unless  the  National  Business 
Conduct  Committee  calls  the  notice  for 
review  under  Rule  9414,  the  limitations 
specified  in  the  notice  shall  remain  in 
effect  until  the  Department  removes  or 
modifies  the  limitations  pursuant  to 
Rule  9418. 

9414.  Natiotml  Bustmeu  Comduet  CommitUe 
Review 

(a)  ImtuHom  of  a  Review 

(l)Applicatiom  by  Member    . 

A  member  aggrieved  by  a  decision 
issued  under  Rule  9413  may  file  a 
written  application  for  review  by  the 
National  Business  Conduct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 
argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135. 
9136.  and  9137  within  seven  days  after 
service  of  the  decision.  The  member 
may  withdraw  its  application  for  review 
at  any  time  by  filing  a  written  notice 
with  the  National  Business  Conduct 
Committee  pursuant  to  Rules  9135, 
9136.  and  9137. 

(2)  Modou  efNeHoHml  Bustmeu  Comduet 
Commune* 

A  decision  issued  under  Rule  9413 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(aXl)  within  30  days  after  service  of 
the  decision.  If  a  member  that  receives 
a  notice  under  Rule  9412  does  not 
request  a  hearing  under  Rule  9413,  the 
notice  shall  be  subject  to  a  call  for 
review  by  any  member  of  the  National 
Business  Conduct  Committee  or  the 
Review  Subcoenmittee,  within  30  days 
after  the  effective  date  of  the  notice.  If 
the  National  Business  Conduct 
Committee  or  the  Review  Subcommittee 
calls  a  decision  or  notice  for  review,  a 


written  notice  of  review  shall  be  served 
promptly  on  the  member  pursuant  to 
Rules  9132  and  9134.  The  notice  of 
review  shall  state  the  specific  grounds 
for  the  review  and  whether  an  oral 
argument  is  ordered.  If  a  decision  is 
called  for  review  by  a  member  of  the 
National  Business  Conduct  Committee 
or  the  Review  Subconmiittee,  the 
decision  shall  be  reviewed  by  the 
National  Business  Conduct  Committee. 

(3)Stuy 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragraph  shall  stay  the  decision  of  the 
Department  or  an  uncontested  notice 
until  a  decision  constituting  final  action 
of  the  Association  is  issued. 

(4)  Ex  Porte  Commuimiemdoms 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9410 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review 4t  decision 
on  its  own  motion  under  this  Rule. 

(b)  SubeommulU*  Cousideratien 

(1)  Appoimhmimt  of  Subcomumittee 
The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
National  Business  Conduct  Committee, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board. 

(2)  Oral  ArgumuHt 

If  oral  argument  is  requested  by  the 
member,  oral  argument  shall  be  held 
before  the  Subcommittee  within  14  days 
after  service  of  the  decision  under  Rule 
9413.  If  oral  argument  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Subcommittee  within 
seven  days  after  service  of  the  order. 
The  member  shall  be  entitled  to  be 
represented  by  an  attorney.  The  oral 
argument  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter.  Any 
corrections  to  the  transcript  shall  be 
submitted  within  three  days  after  the 
oral  argument  or  within  three  days  after 
receipt  of  the  transcript,  whichever  is 
later. 

(3)  Review  om  Record 

If  oral  argument  is  not  requested  or 
ordered,  the  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  and  any  written  submissions  by 
the  Parties. 

(4)  AddJHsmid  Evidemee 


The  Subcommittee  may  consider 
additional  evidence  if  the  member 
shows  good  cause  for  not  previously 
submitting  such  evidence. 

(5)  ReeommeudafioH 

The  Subcommittee  shall  present  a 
recommended  decision  in  ¥mting  to  the 
National  Business  Conduct  Committee 
and  an  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Busiitess  Conduct  Committee 
at  which  the  proceeding  shall  be 
considered. 

(c)Dedsiom 

(1)  DetMom  efNatiomal  Bustmeu 
Comduet  Comma/tee,  Imdmdimg  Remtamd 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subcommittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department's  decision  or 
remand  the  proceeding  mth 
instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparaffaph  (2). 

(2)  Comtmtt  «f  Decisiom 
The  decision  shall  include: 

(A)  a  description  of  the  Department's 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  imposition  of 
limitations  raised  in  the  review  and  a 
statement  supporting  the  disposition  of 
such  issues; 

(C)  a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
Department's  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefor;  and 

(E)  if  any  limitations  are  imposed,  a 
description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  9417  if 
the  member  faUs  to  comply  with  any  of 
the  limitations. 

(3)  luuame*  ofDecinom  AJIer  Ex^rwdon 
ofCtHfor  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and,  if  the  proceeding  is  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9415.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9416.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
calls  the  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final,  and  the  National 
Business  Conduct  Committee  shall  serve 
its  written  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 


constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding. 

9415.  Diserttiomary  Review  by  Oie  NASD 
RegulmHom  Board 

(a)  CaUfor  Review  tj  Direetor 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Board  if 
the  call  fm  review  is  made  within  the 
period  prescribed  in  paraffaph  (b). 

(b)  Sevem  Day  Period;  Wabar 

After  receiving  the  proposed  «mtten 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9414.  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 
A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Regulation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office,  , 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
exteitd  the  period  to  mare  than  seven 
days. 

(c)  Review  at  Next  MeeHmg 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  shall  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD 
Regulation  Board  may  order  the  filing  of 
briefs  in  cormection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Dedtiom  i^NASD  Regulatiom  Board, 
Imdmdimt  Remamd 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9414(cX2). 

(e)  Issmamee  efDeeinam  Afier  Prpinliom 
of  Can  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9416.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 
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941t.  DiaenHtmary  Rtvkw  ty  tu  NASD 
Bou4 

(m)  CtUftr  Mtntw  igr  C<wr— r 
A  Govemw  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  ¥fithin  the  period 
prescribed  in  paragraph  (b). 
(k)  S«iwa  D»f  FeHed;  Wmwer 

(1)  PrecteSiig  CmOedfer  Rtwkw  ky 
NASDR«t»laliemBemnl 

If  the  NASD  Regulation  Board 
reviewed  the  proceeding  under  Rule 
9415,  a  Governor  shall  wake  his  or  her 
call  for  review  not  lata'  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  which 
the  NASD  Board  receives  the  proposed 
written  decision  of  the  NASD  Regulation 
Board. 

(2)  PreteeMmg  Net  CaBeifer  Rniew  hy 
NASD  Regfletem  Beard 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  proceeding  for  review 
under  Rule  9415,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meetUtg  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)Wmwtr 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(1)  or  (2),  vote  to  extend  the  period  in 
subparagrafA  (1)  m  (2)  to  irtore  than 
seven  days. 

(€)  Rentw  m  Next  MeeHi^ 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  in 
paragraph  (b).  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proixedin^  pursuant  to  this  Rule. 

(d)  Dedtiem  afNASD  Beerd,  ImeUidii^ 


Afta  review,  the  NASD  Board  may 
affhm.  modify,  or  reverse:  (l)the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
R^ulation  Board  did  not  call  a 
proceeding  for  review  under  Rule  9415, 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
iitstructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9414(cM2). 

(e)  Itsmmmee  ofDedsiom 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 


Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9417.  Bitfenememt  of  SmmeHoHi 

(m)  Order 

If  the  Department  determines  that  a 
member  has  failed  to  comply  with  any 
limitations  imposed  by  a  decision  under 
Rule  9413.  9414.  9415,  or  9416,  or  an 
effective  notice  under  Rule  9413(d).  the 
Department  shall  issue  an  order  to  be 
served  pursuant  to  Rules  9132  and  9134 
imposing  the  sanctions  set  forth  in  the 
decision  or  notice  and  specifying  the 
effective  date  and  time  of  such 
sanctions. 

(b)Htmrimg 

A  member  aggpeved  by  an  order 
issued  under  paragraph  (a)  may  file  a 
written  request  for  a  hearing  before  the 
Department.  The  request  shall  be  filed 
pursuant  to  Rules  9135.  9136.  and  9137 
trithin  four  days  after  service  of  the 
order.  The  member  shall  be  entitled  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  membier  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  after  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later. 

Within  four  days  after  the  hearing,  the 
Department  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Department  shall 
serve  the  decision  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

9418.  Additiemd  UmMaHemt;  Mo^fieaHon 

(m)  AdtBthmel  limilaliemt 

If  a  member  continues  to  experience 
financial  or  operational  difficulty 
specified  in  Rule  3130  or  3131. 
notwithstanding  an  effective  notice  or 
decision  under  the  Rule  9410  Series,  the 
Department  may  impose  additional 
limitations  by  issuing  a  notice  under 
Rule  9412. 

(b)  Modffiemtiom  cf  Umitatiemt 

If  the  Department  determines  that  any 
limitations  previously  imposed  under 
the  Rule  9410  Series  should  be  modified 
tw  removed,  the  Department  shall  serve 
a  written  notice  on  the  member 
pursuant  to  Rules  9132  and  9134. 


Review;  Otk»  Actiem  Net  Feredoted 

(a)  Any  person  aggrieved  by  final 
action  pursuant  to  the  Rule  9410  Series 
may  apply  for  review  by  the 
Commission  under  Section  19  of  the 
Act.  The  filing  of  an  application  for 
review  shall  not  stay  the  effectiveness  of 
final  action  by  the  Association,  unless 
the  Commission  otherwise  orders. 

(b)  Action  by  the  Association  under 
the  Rule  9410  Series  shall  not  foreclose 
action  by  the  Association  undo-  any 
other  Rule. 

9420.  Apfrevel  tfChmmg*  im  Biuimeu 

OpermHomsThmWrn  Reset  in  mChmmg*i» 
ExemfttH  Status  under  SEC  Rale  15e3-3 

9421.Farpaee 

The  Rule  9420  Series  sets  forth 
procedures  for  Rule  3140,  ndtich 
requires  the  Association's  approval  of  a 
change  in  a  member's  business  activities 
that  will  result  in  a  change  in  the 
member's  exemptive  status  under  SEC 
Rule  15c3-3. 

9422.  Departummt  a^Meatber  RegaiaHom 
Cemtidiimtieu 

(a)  AfpSeatiau 

A  member  shall  apply  for  approval  of 
a  change  in  its  business  operation  that 
will  reailt  in  a  change  in  its  exemptive 
status  under  SEC  Rule  15c3-3  by  filing 
a  written  application  witii  the 
Department  of  Member  Regulation 
(hereinafter  "Department"  in  the  9420 
Rule  Series)  at  the  district  office  in  the 
district  in  which  it  has  its  principal 
place  of  business.  The  application  shall 
address  the  criteria  set  forth  in  Rule 
3140  and  shall  be  filed  pursuant  to 
Rules  9135.  9136,  and  9137. 

(b)  Decision 

,     Within  21  days  after  receipt  of  the 
application,  the  Department  shall  issue 
a  decision  approving  or  denying  the 
application  in  whole  or  in  part.  If  the 
decision  denies  the  application  in  whole 
or  in  part,  the  decision  dtall  set  forth 
the  specific  g^unds  for  such  action. 
The  decision  shall  provide  a  fitting 
sanction  to  be  imposed  in  accordance 
with  Rule  9426  if  the  member  fails  to 
comply  with  any  limitations  imposed. 
The  Department  shall  serve  the  decision 
pursuattt  to  Rules  9132  and  9134. 

9423.  Naliomal  Busimess  Cemdmet  CouuaHlee 
Review 

(a)  tmtiatiem  of  Review 
(I)  AfpMeatiom  by  Meaiber 
A  member  aggpeved  by  a  decision 
issued  under  Rule  9422  may  file  a 
written  application  for  review  by  the 
National  Business  Conduct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 


argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135, 
9136,  and  9137  within  seven  days  after 
service  ofth'e  decision.  The  member 
may  withdraw  its  application  at  any 
time  by  filing  a  vrritten  notice  vfith  the 
National  Business  Conduct  Committee 
pursuant  to  Rules  9135.  9136,  and  9137. 

(2)  Madom  of  National  Business  Conduct 
CommiUee 

A  decision  issued  under  Rule  9422 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(aXl)  within  30  days  after  service  of 
the  decision.  If  the  National  Business 
Conduct  Committee  or  the  Review 
Subcomnuttee  calls  a  decision  for 
review,  a  written  notice  of  review  shall 
be  served  promptly  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
written  notice  of  review  shall  state  the 
specific  grounds  for  the  review  and 
whether  oral  argument  is  ordered.  If  a 
decision  is  called  for  review  by  any 
member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee,  the  decision  shall  be 
reviewed  by  the  National  Business 
Conduct  Committee. 

(3)  No  SUV  «f  Action 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragraph  shall  not  stay  the  decision  of 
the  Department. 

(4)  Ex  Partt  Commmmieations 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  underthe  Rule  9420 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review  a  decision 
on  its  o¥m  motion  under  this  Rule. 

(b)  SubtomumUtte  Consideration 

(1)  Appointment  of  Subeoaunittee 
The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommitteelo  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
National  Business  Conduct  Committee, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board. 

(2)  ^hal  Argument 

If  oral  argument  is  requested  by  the 
member,  oral  argument  shall  be  held 
before  the  Subconunittee  within  14  days 
after  service  of  the  decision  under  Rule 
9422.  If  oral  arg^ment  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Subcommittee  within 
seven  days  after  service  of  the  order. 


The  oral  arffunent  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  subrrutted  within 
three  days  after  the  oral  argument  or 
within  three  days  (tfter  receipt  of  the 
transcript,  whichever  is  lata. 

(3)  Review  on  Record 

If  oral  argument  is  ribt  requested  or 
ordered,  the  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  and  any  written  submissions  by 
the  Parties. 

(4)  Additional  Evidence 

The  Subcoamuttee  may  consider 
additional  evidence  if  the  member 
shows  good  cause  for  not  previously 
submitting  such  evidence. 

The  Subcomnaittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  not  lata-  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Oammittee 
at  ivhic/i  the  proceeding  shall  be 
considered. 

(e)  Decision 

(1)  Decision  of  NaUonnl  Business 
Conduct  CommHtee,  InduMng  Remand 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subconunittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department's  decision  or 
remand  the  pnxxeding  with 
instructions.  The  Nutional  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  tf  Decision 
The  decision  shall  include: 

(A)  a  description  of  the  Department's 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  chaitge  in  tite 
member's  exemptive  status  raised  in  the 
review  and  a  statement  supporting  the 
disposition  of  such  issues; 

(C)  a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
Department's  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefore;  and 

(E)  if  any  linutations  are  imposed,  a 
description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  mil  be  imposed  under  Rule  9426  if 
the  member  fails  to  comply  with  any  of 
the  limitations. 

(3)  Issuance  «^  Decision  After  Expiration 
ofCaUfor  Review  Feriod 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed    = 
written  decision  to  the  NASD  Regulation 


Board,  and,  if  the  proceeding  i$  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9424.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9425.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
caUs  the  proceeding  /or  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shaB  become  final,  and  the  National 
Business  Conduct  Committee  shall  serve 
its  written  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding. 

9424.  Discretionary  Review  by  tile  NASD 
Regulation  Board 

(a)  Can  for  Review  by  Director 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Board  if 
the  call  for  review  is  made  mthin  the 
period  prescribed  in  paragraph  (b). 

(b)  Seven  Day  Feriod;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Ride 
9423,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 
A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Regulation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  than  seven 
days. 

(e)  Review  at  Next  Meeting 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  iJiall  review  the  proceedtng  not 
lata  than  the  next  meeting  of  the  NASD 
R^ulation  Board.  The  NASD 
Regulation  Board  may  onfer  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d^  Decision  sfNASD  Regulation  Board, 


Afta  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
NatiomJ  Business  Conduct  Comnuttee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9423(cX2). 
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(*)  lamamee  ofDedtiom  Afiar  Exfintiom 
afCtUfor  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9425.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  uidess  the  NASD 
Regulation  Board  remands  the 
proceeding. 

ReyitwtyNASDBemrd 


U25. 

(m)  CmBftr  Jtmnr  ky  Geitemar 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  in  pan^raph  (b). 

(b)  Severn  Day  Period;  Wmher 

(1)  FrmeeeMmg  CoUed^Roviewby 
NASD  Regmladom  Board 

If  tfie  NASD  Regulation  Board 
reviewed  the  proceeding  under  Rule 
9424,  a  Govmnor  shall  make  his  or  her 
call  for  review  not  later  than  the  rtext 
meting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  mdtich 
the  NASD  Bodrd  receives  the  proposed 
written  decision  of  the  NASD  Regulation 
Board. 

(2)  Pmnedint  Not  CmBodforMewiew  by 
NASD  Kegmkdlom  Board 

^no  Director  of  the  NASD  Regulation 
Board  called  the  proceeding  fw  review 
under  Rule  9424,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)Wmwr 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(1)  or  (2).  vote  to  extend  the  p&iod  in 
subparagraph  (1)  or  (2)  to  mme  than 
seven  days. 

(e)  Keviaw  at  Next  Meedmg 

If  a  Governor  calls  a  proceeding  for 
review  tvithin  the  period  prescribed  in 
paragraph  (b),  the  NASD  Board  shall 
review  die  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Dedsiem  efNASD  Board,  Imelmdutg 


After  review,  the  NASD  Board  may 
affirm,  modify,  or  revase:  (l)the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
R^ulation  Board  did  not  call  a 
proceeding  for  review  under  Rule  9424, 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Ahematively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  MASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9423(cX2). 

(e)  Immmce  ofDedtiom 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  uidess  the  NASD  Board 
remands  the  proceeding. 

9426.  Ei^ortaimemt  tfSartetiotu 

(a)  Order 

If  the  Department  determines  that  a 
member  has  failed  to  comply  with 
limitatioiu  imposed  by  a  decision  under 
Rule  9422.  9423,  9424,  or  9425,  the 
Department  shall  issue  an  order  to  be 
served  pursuant  to  Rules  9132  and  9134 
imposing  the  sanctioiu  set  forth  in  the 
decision  and  specifying  the  effective 
date  and  time  of  such  sanctions. 

WHeaHmg 

A  member  aggneved  by  an  order 
issued  under  paroffaph  (a)  may  file  a 
written  request  for  a  homing  before  the 
Department  The  request  shall  be  filed 
pursuant  to  Rule  9135,  9136,  and  9137 
within  four  days  after  service  of  the 
order.  The  member  shall  be  entitied  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  and  to  subrrtit  any  relevant 
evidence.  The  hearing  shall  tie  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  mwaher  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  after  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)Dodsiom 

Within  four  days  after  the  hearing,  the 
Department  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Department  shall 
serve  the  decision  on  the  member 
pursuant  to  Rule  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

9437.  AfpHcaHom  to  Commdtaom  for  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9420  Series  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 


stay  the  effectiveness  affinal  action  by 
the  Association,  uidess  the  Commission 
otherwise  orders. 

9500.  Smspemsiom,  CemeeaatioM,'Bar, 
EMgiUetj  Froeeduret 

9510.  ProcedmreMfor  Smaumary  Smtpei 
by  NASD 

9511.  Parpote 

Section  15A(hX3)  of  the  Act 
authorizes  a  registered  securities 
association  to  summarily  (1)  suspend  a 
member  or  person  associated  with  a 
member  who  has  been  and  is  expelled 
or  suspended  from  any  self-regulatory 
organization  or  barred  or  suspended 
from  being  associated  with  a  member  of 
any  self-ngulatary  organization,  (2) 
suspend  a  member  who  is  in  such 
financial  or  operating  difficulty  that  the 
association  determines  and  so  notifies 
the  Ctmunission  that  the  member  cannot 
be  permitted  to  continue  to  do  business 
tts  a  member  frith  safety  to  investors, 
creditors,  other  members,  or  the 
association,  or  (3)  limit  or  prohibit  any 
person  with  respect  to  access  to  services 
offered  by  the  association  if(l)  or  (2) 
applies  to  such  person  or,  in  the  case  of 
a  person  who  is  not  a  member,  if  the 
association  determines  that  such  person 
does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  amnot  be 
pamitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditms, 
members,  or  the  association. 

Summary  suspension  procedures  for 
the  grounds  listed  in  Section  15A(h)(3) 
of  the  Act  are  set  forth  in  the  Rule  9510 
Smes.  Other  procedures  for  suspending 
the  membership  of  a  mmtb^, 
suspending  the  registration  of  an 
associated  person,  or  suspending  a 
person  from  association  with  any 
member  are  found  in  Rules  8220, 6320, 
and  9520. 

9512.  Nodee 

(a)  AaOtoriraeam 

The  NASD  Board  may  authorize  the 
President  of  NASD  Reffilation  or 
Nasdaq  to  issue  a  written  notice  that: 

(1)  summarily  suspends  a  member  or 
person  associtOed  with  a  member  who 
has  been  and  is  expelled  or  suspended 
from  any  self-regulatory  organization  or 
barred  or  suspended  from  being 
associated  with  a  member  of  any  self- 
regulatory  organization; 

(2)  summarily  suspends  a  member 
who  is  in  such  financial  or  operating 
difficulty  that  the  Association 
determines  and  so  notifies  the 
Commission  that  the  member  cannot  be 
permitted  to  continue  to  do  business  as 
a  member  with  safety  to  investors. 


creditors,  other  members,  or  the 
Association:  or 

(3)  limits  or  prohibits  any  person  with 
respect  to  access  to  services  offered  by 
the  Association  if  subparagraph  (1)  or 
(2)  applies  to  such  person  or,  in  the  case 
of  a  person  who  is  not  a  manber,  if  the 
NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditors, 
members,  or  the  Association. 

(b)  CoatemU  and  Service  of  Notice 

A  notice  issued  under  this  Rule  shall 
state  the  specific  grounds  for  the 
summary  suspension  and  state  that  the 
member  or  associated  person  may  file  a 
written  request  for  a  hearing  under  Rule 
9013.  The  notice  shall  be  served  by 
facsimile  or  pursuant  to  Rules  9131  and 
9134.  A  copy  of  a  notice  served  on  a 
person  who  is  associated  with  a  member 
shall  be  served  on  such  member 
pursuant  to  Rule  9134. 

(e)  Effective  Date 

A  summary  suspension  shall  be 
effective  on  the  date  and  time  specified 
in  the  notice. 

9513.  Hearimg  amd  Decidom 

(a)  Reqaost 

(1)  Reqaest  by  Meaiber  or  Associated 
Persom 

A  member  or  associated  person 
subject  to  a  summary  suspension  may 
file  a  vnitten  request  for  a  hearing  with 
the  NASD  Board.  The  request  shall  state 
the  specific  grounds  for  reversing  the 
summary  suspension.  The  request  shall 
be  filed  pursuant  to  Rules  9135,  9136, 
and  9137  within  ten  days  after  service 
of  the  notice  under  Rule  9512.  The 
member  or  associated  person  may 
withdraw  its  request  for  a  hearing  by 
filing  a  written  notice  with  the  NASD 
Board  pursuant  to  Rules  9135,  9136. 
and  9137. 

(2)  PaUare  to  FOe  Reqaest 

If  the  member  or  associated  person 
subject  to  a  summary  suspension  does 
not  file  a  written  request  for  a  hearing 
under  subparagraph  (1),  the  notice  o/ 
summary  suspension  shall  constitute 
final  action  by  the  Association. 

(3)  No  Sftqr  efSaaamary  Sa^emsiom 

A  request  for  a  hearing  shall  not  stay 
the  effectiveness  of  a  summary 
suspension  under  Rule  9512. 

(b)  Hearing  Pane!  Comsideratioa 
(1)  AffoirdmeiU  ef  Hearimg  Panel 
If  a  member  or  associated  person 

subject  to  a  summary  suspension  files  a 
written  request  for  a  hearing,  a  hearing 
shall  be  held  before  a  Hearing  Panel 
within  1 5  days  after  service  of  the  notice 
under  Rule  9512.  The  Hearing  Pand 
shall  be  composed  of  two  or  more 


members.  One  memba-  shall  be  a 
Govanor  of  the  NASD  Board,  and  the 
remaining  member  or  members  shall  be 
current  or  former  members  of  the  NASD 
Regulation  Board,  the  Nasdaq  Board,  or 
the  NASD  Board. 

(2)  Jt%lto  of  Meaiber  or  Associated 
Persom 

A  member  or  associated  person 
subject  to  a  summary  suspension  shall 
be  entitled  to  be  heard  in  person,  to  be 
represented  by  an  attorney,  and  to 
submit  any  relevant  evidence. 

(3)Witm€Sset 

A  person  tvho  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administaed  by  a  court  reporter. 

(4)  Rfcoedatiomef  Hearimg 

The  h&aiing  shall  be  recorded  <Sn  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporta.  Any  correcttora  to 
the  transcript  shall  be  submitted  trithin 
three  days  after  the  hearing  or  mthin 
three  days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)Deeisiom 

(1)  Dedtiom  efthe  Hearimg  Pamd 
the  Hearing  Panel  shall  affirm, 

modify,  or  reverse  the  summary 
suspension.  The  Hearing  Panel  shall 
prepare  a  proposed  written  decision 
pursuant  to  subparagraph  (2). 

(2)  Comteats  ef  Dedtiom 

the  decision  shall  include  a 
statement  describing  the  investigative  or 
other  migin  of  the  proceeding,  the 
grounds  for  issuing  the  notice  under 
Rule  9512,  and  a  rationale  for  the 
disposition  of  the  proceeding,  and,  if  a 
suspension  continues  to  be  imposed,  the 
specific  pounds  for  imposing  such 
sanction  and  the  terms  of  the 
suspension. 

(3)  Itiaamce  «f  Dedtiom  After  ExfiraHom 
efCaafor  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9514.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  save  its  vrritten  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  constitute  final  action  of 
the  Association. 

9514.  Diteretiomary  Review  by  Ae  NASD 
Board 

(a)  CaUfor  Review  by  Governor 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  ctdl  for 
review  is  made  within  the  period 
prescribed  by  paroffaph  (b). 

(b)  Severn  Di^  Period;  Waiver 


After  receiving  the  proposed  written 
decision  of  the  Hearing  Pond  pursuant 
to  Rule  9513,  a  Governor  shall  have  not 
less  than  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shall  call  the  proceeding  for 
review  by  notifying  the  General  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  Board  then  in 
office,  the  NASD  Board  may.  during  the 
seven  day  period,  vote  to  extend  the 
period  in  to  more  than  seven  days. 

(c)  Review  at  Next  Meetimg 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b).  the  NASD  Board  shall 
review  the  decision  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Dedtiom  efd^  NASD  Board, 
Imebi^mg  Reammd 

After  review,  the  NASD  Board  may 
af^m,  modify,  m  reverse  the  proposed 
written  decision  of  the  Hearing  Panel. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  of  Rule  9513(c)(2). 

(e)  Ittaamce  efPeariom 

the  NASD  Board  shall  issue  and 
servtiits  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9515.  AppHcatiom  to  Coaamitsiomfor  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9510  Series  may 
apply  for  review  by  the  Commisaon 
under  Section  19  of  the  Act  The  filing 
of  an  application  fm  review  by  the 
Commission  shall  not  stay  the 
effectiveness  affinal  action  by  the 
Association,  imless  the  Commission 
otherwise  orders. 

9516.  Other  Actioa  Nat  Foredosed 

Action  by  the  Association  under  the 
Rule  9510  Series  shall  not  foreclose 
action  by  the  Association  unda  any 
other  Rule. 

9520.  Nom-Saaumary 


9521.  Parpote 

(a)  The  Rule  9520  Saies  sets  forth 
procedures  for  the  Association  to: 

(1)  cancel  the  membership  of  a 
member  that  becomes  ineligible  fm 
continuance  in  membership,  or  that 
continues  to  be  associated  path  an 
ineligible  person,  or  suspend  a-  bar  a 
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person  from  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  ID.  Section  3  of  the  NASD 
By-Laws: 

(2)  suspend  or  cancel  the  membership 
of  a  member  or  the  registration  of  a 
person  for  failure  to  pay  fees,  dues, 
assessments,  or  other  charges;  failure  to 
submit  a  required  report  or  information 
related  to  such  payment;  or  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
arbitration  or  mediation  under  Article 
VI.  Section  3  of  the  NASD  By-Laws;  and 

(3)  cancel  the  membership  of  a 
membar  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
Article  VU.  Section  2  of  the  NASD  By- 
Laws. 

(b)  Procedures  for  summarily 
suspending  a  membw  or  associated 
person  on  grounds  set  forth  in  Section 
lSAlh)(2)  of  the  Act  are  found  in  the 
Rule  9510  Series.  Other  procedures  for 
suspending  a  member  or  associated 
person  for  failure  to  submit  reqtiired 
information  or  failure  to  pay  fines, 
monetary  sanctions,  or  costs  are  found 
in  Rules  8220  and  8320,  respectively. 

9522.  h 


(m)Netie* 

Association  staff  shall  initiate  a 
proceeding  authorixed  under  Section  3 
of  Article  M,  Section  3  of  Article  VI.  or 
Section  2  (^Article  VZ7  of  the  NASD  By- 
Laws  by  sending  a  ¥fritten  notice  to  the 
member  or  associated  person.  The 
notice  shall  specify  the  grounds  for  and 
effective  date  of  the  cancellation, 
susperuion,  or  bar  and  shall  state  that 
the  memba-  or  associated  person  may 
file  a  written  request  for  a  hearing.  The 
notice  shall  be  served  byfocsimile  or 
pursuant  to  Rule  9131  arid  9134. 

(b)  Cepf  ifNetke  l»  Memter 

A  copy  of  a  notice  served  on  a  person 
associated  with  a  member  shall  be 
served  on  such  member  pursuant  to 
Rule  9134. 

(e)BSfi€lheDate 

For  any  cancellation,  susperuion,  or 
bar  under  Section  3  of  Article  M  of  the 
NASD  By-Laws,  the  effective  date  shall 
be  at  least  seven  days  after  savice  of  the 
notice  on  the  member'or  associated 
person.  For  any  cancellation  or 
suspension  under  Section  3  of  Article  V7 
or  Section  2  of  Article  VU  of  the  NASD 
By-Laws,  the  effective  date  shall  be  at 
least  15  days  after  service  of  the  notice 
on  the  member  or  associated  person. 

9523.  Hemtit  Pemel  Cemsidermtiem 

(m)  Reqentfer  Hmrimg 


A  member  or  associated  person  who 
receives  a  notice  under  Rule  9522(a) 
may  file  a  written  request  for  a  hearing 
with  the  NASD  Regulation  Board.  The 
request  shall  be  filed  pursuant  to  Rules 
9135,  9136.  and  9137  before  the 
effective  date  set  forth  in  the  notice.  The 
request  shall  state  the  grounds  for 
opposing  the  cancellation,  suspension, 
or  bar.  The  member  or  associated 
person  may  withdraw  its  request  at  any 
time  by  filing  a  ymtten  notice  vfith  the 
NASD  Regulation  Board  pursuant  to 
Rules  9135. 9136.  and  9137. 

(b)SitytfAeti0m 

Unless  otherwise  ordered  by  the 
NASD  Regulation  Board,  a  request  for  a 
hearing  under  paraffaph  (a)  shall  stay 
the  notice  isstud  under  Rule  9522. 

(e)  ^meimlmmmt  t/Hemiiig  Fmmel 

If  <niiember  or  associated  pmson  files 
a  request  for  a  hearing,  the  NASD 
Regulation  Board  shall  appoint  a 
Hearing  Panel  to  conduct  a  hearing.  The 
Hearing  Paiwl  shall  be  composed  of  two 
or  more  current  or  former  Directors  of 
the  NASD  Regulation  Board. 

(^  Mgkts  «/Memker 

the  member  or  associated  person 
shall  be  entitled  to  be  heard  in  person, 
to  be  represented  by  an  attorney,  and  to 
submit  any  relevant  evidence. 

(e)Wibiesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  m  affirmation  shall  be 
administered  by  a  court  reporter. 

(fiReceHatiem^Heerims 

The  hearing  shall  be  recorded  (md  a 
transcript  prepared  by  a  <X}urt  repmter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter.  Any  corrections  to 
the  transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later. 

(g)D»eiMiem 

(1)  Dediiem  sfHemimt  Faari 
The  Heariitg  Panel  snail  decide 

whether  a  cancelation,  suspension,  or 
bar  shall  be  imposed.  The  Hearing  Panel 
shall  prepare  a  proposed  written 
decision  pursuant  to  subparagraph  (2). 

(2)  Cemteats  ifOedsism 
The  decision  shall  include: 

(A)  an  identification  of  the  article  of 
the  NASD  By-Laws  that  authaizes  the 
proceeding; 

(B)  a  statement  describing  the  origin 
of  the  proceeding; 

(C)  a  statement  of  the  nature  of  the 
iiteligibility  or  the  failure  to  take  action 
that  is  at  issue; 

(D)  a  statanent  offindingt  of  fact  and 
conclusions  as  to  any  violations  of  the 
By-Laws; 

(E)  a  rationale  for  the  disposition  of 
the  proceeding:  and.  F)  if  a  suspension. 


cancellation,  or  bar  is  imposed,  the 
effective  date  and  time  and  the  terms  of 
Uie  sanction. 

(3)  Issmmmee  cfDedsioH  After  Expiratiom 
ofCeOfor  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9524.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  serve  its  written  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  constitute  final  action  of 
the  Association. 

9524.  Diseretiemary  Review  by  NASD  Beard 

(a)  CaB  for  Review  by  Gavermar 

A  Govmtor  may  call  a  proceeding  fcv 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  p&iod 
prescribed  by  paragraph  (b). 

(b)  Severn  Oqf  Pertad;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  Hearing  Partel  pursuant 
to  Rule  9523,  a  Governor  shall  have  imt 
less  than  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shall  call  a  proceeding  for 
review  by  notifying  the  Gateral  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  Ni^D  Board,  the  NASD  Board  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  Ae  NASD  Board  tiien  in 
office,  the  NASD  Board  may,  during  the 
seven  day  period,  vote  to  extend  the 
paiod  to  more  than  seven  days. 

(e)  Review  at  Nest  MeeHmt 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meetirtg  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  mth  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Dedslam  and  Fimal  Aetiam  of  the 


After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  decision  6f 
the  Hearing  Panel  or  remand  the 
proceeding  with  instructions.  The  NASD 
Board  shall  prepare  a  written  decision 
that  includes  all  of  the  elements  of  Rule 
9523(g)(2). 

(e)T$smameeeiDetiaiam  After  Exfintiam 
sfCaRfsr  Review  Periad 

The  NASD  Board  shall  issue  and 
serve  its  dedsioripursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  final  action  of  the 
Association,  unless  the  NASD  Board 
rerrtands  the  proceeding. 


apply  for  review  by  the  Corranission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 
stay  the  effectiveness  <^  final  action  by 
the  Association,  urdess  the  Conunission 
otherwise  orders. 

9526.  Other  Aetiaa  Nat  Foredoted 

Action  by  the  Association  under  the 
Rule  9520  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

9530.  EtigibiUty  PrveeediMgs 

953LPmrpau 

The  Rule  9530  Series  sets  forth 
procedures  for  a  person  to  become 
associated  with  a  member, 
notwithstanding  the  existence  of  a 
statutmy  disqualification  as  defined  in 
Section  3(aX39)  of  the  Act  and  for  a 
current  menAer  or  person  associated 
with  any  member  to  obtain  relief  from 
the  elipbility  or  qualification 
requirements  of  the  NASD  By-Laws  and 
the  Rules  of  the  Association.  Such 
actions  hereim^ter  are  refared  to  as 
"eligibility  [xoceedings. " 

9532.  h 


9525.  AftaeaHam  la  C itiiuifar  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9520  Series  may 


efEMgfbOlfyPreeeedUigi 

(a)  Natke  efDisqaa^fieaHam  ar 

If  the  Department  ofManber 
Regfihtion  (hereinafter  "Department"  ih 
the  Rule  9530  Series)  has  reason  to 
believe  that  a  statutory  disqualification 
exists  or  that  a  member  or  person 
associated  with  a  member  otherwise 
fails  to  meet  the  eligibility  requirements 
of  the  Association,  the  Department  shall 
issue  a  vrritten  notice  to  the  member  or 
associated  person.  The  notice  shall 
specify  the  pounds  for  such 
disqualification  <»■  ineligibility. 

(2)  NaUee  ta  Heaiber 

A  notice  issued  to  a  member  that  is 
subject  to  a  statutory  disqualification  or 
is  dherwise  ineligible  ftw  membership 
shall  state  that  the  member  may  apply 
for  relief  by  filing  a  vrritten  application 
far  relief  with  the  Department  within 
seven  days  after  service  of  the  notice. 

(3)  NeHee  te  Anatitdtd  Persam 

A  notice  issued  to  an  associated 
person  iwho  is  subject  to  a  statutory 
disqualification  or  is  othawise 
ineligible  fm-  association  shall  state  that 
the  member  with  which  the  person  is  or 
may  become  associated  may  apply  fta 
relief  on  behalf  of  itself  and  such  person 
by  filing  a  vnitten  application  for  relief 
with  the  Department  within  seven  days 
after  service  of  the  notice. 

(4)  Sendee 

A  notice  issued  under  this  section 
shall  be  served  byfocsimile  or  pursuant 
to  Rules  9131  and  9134. 

(b)  AffMtmOam  by  Member 


A  member  shall  file  a  written 
application  for  relief  from  the  eligibility 
requirements  of  the  Association  with  the 
Department  if  the  member: 

(1)  determmes  that  it  is  subject  to  a 
statutory  disquaUfication  or  otherwise  is 
no  longer  eii^ble  for  membership: 

(2)  determmes  that  a  person 
associated  with  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  association  with 
the  member;  or  ^ 

(3)  wishes  to  sponsor  the  association 
of  a  person  who  is  subject  to  a  statutory 
disqualification  or  otherwise  is 
ineligible  for  association  with  a  member. 

(e)  Fanm  efAffScatiamferRelitf 
A  written  application  for  reli^  shall 
be  submitted  on  Form  MC400  and  shcdl 
include  a  detailed  statement 
demonstrating  v/hy  the  requested  relief 
should  be  granted. 
(d)fmidrawal«fAmBeatiam 
A  membo'  may  withdraw  its 
application  for  relief  at  any  time  by 
filing  a  written  notice  with  the 
Department  pursuant  to  Rules  9135. 
9136.  and  9137. 
(e)  Ex  Parte  CmmmmmiraHsmt 
The  prohibitions  against  ex  parte 
conununications  set  forth  in  Rule  9143 
shall  become  effoctive  under  the  Rule 
9530  Series  when  the  Department  of 
Member  Reffilation  has  initiated  the 
digibility  proceeding  and  Association 
sta^has  knowledge  that  a  member 
intends  to  file  written  application  far 
reli^  with  the  Department. 

9533.Na6amalB\ 


(I)  Afpaimimmmt  efBaariam  Panel 

If  a  member  files  an  application  for 
relief,  the  National  Business  Corubtct 
Coinmittee  shall  appoint  a  ffyaring 
Panel  composed  <rftwo  or  more 
members,  who  shall  be  current  or  forma- 
Directors  of  the  NASD  Regulation  Board 
or  former  Governors  oftiie  NASD  Board. 
The  Hearit^  Panel  shiall  conduct  a 
hearing  and  recommend  a  decision  on 
the  request  for  relief. 

(2)Ri^kls«fMeaier 

The  membw  and  its  current  or 
prospective  associatad  parson,  as 
applicable.  AaU  be  entitied  to  be  heard 
in  person,  to  be  represented  by  an 
attorney,  and  to  subnut  any  relevant 
evidence. 

(3)RaeerdaSamefHaarimt 

The  hearing  shall  be  recorded  and  a 
transcript  f»epared  by  a  court  reporter. 
The  manber  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter.  Any 
corrections  to  the  transcript  shall  be 
submitted  within  three  days  after  the 
hearing  m  within  three  days  afta 
receipt  of  the  transcript,  whichever  is 
later. 


(4)R* 

The  Hearing  Panel  shall  jxesent  a 
recommended  decision  in  writing  on  the 
request  for  relief  to  the  Statutory 
Disqualification  Committee.  Afta 
considering  the  reconunendation  of  the 
Hearing  Panel,  the  Statutory 
Disqualification  Conunittee  shall 
present  its  recommended  decision  in 
writing  to  the  National  Business 
Conduct  Conunittee  and  all  otita 
Directors  not  later  than  seven  days 
before  the  meeting  of  the  National 
Business  Conduct  Committee  at  whidi 
the  eligibility  proceeding  shall  be 
considaed. 

(b)DaeiMiam 

(1)  Dedslam  pflh*  NaUamal  Bt 


After  considaing  all  matters 
presented  in  the  request  for  r^ef.  the 
Statutory  Disqualffication  Comadttee's 
recorrunended  decision,  the  public 
interest,  and  the  protection  of  investors, 
the  National  Business  Conduct 
Committee  may  grant  m  deny  the 
request  for  relief .  and.  ifrdiefis 
granted,  impose  conditions  on  the 
matter  and  its  current  or  prospective 
associated  person.  Aheniativdy.  the 
National  ^isiness  Conduct  Committee 
may  remand  the  digibility  proceeding. 
The  National  Business  Conduct 
Conanittee  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (2). 

(i)CamlemlsefDeasiam 

The  decision  shall  include: 

(A)  a  decriptimt  of  the  origin  of  the 
eligibility  proceeding  and  the  nature  of 
disqualification; 

(B)  a  description  of  the  prospective 
business  m  employment  requested  to  be 
engaged  in;  and 

Tcja  statement  in  support  of  tiie 
dispositi<m  of  the  request  for  rdief. 
which,  if  granted,  includes  any  trf  the 
applicable  elements  unda  SBC  Rule 
19h-l(e)  and  a  description  of  any 
condRions  that  are  imposed  on  the 
memba  and  current  <»■  prospective 
associated  person. 

^CaMfor  Review  Periad 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Rigulation 
Board,  and.  if  the  eligibility  proaeding 
is  not  called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  digibility  proceeding  for  review 
pursuant  to  Rule  9534.  The  NASD 
Board  may  call  the  eligibility  proceeding 
for  review  pursuant  to  Rule  9535.  If 
neither  the  NASD  Regulation  Board  nor 
the  NASD  Board  calls  the  eligibility 
proceeding  for  review,  thejaoposed 
written  decision  of  the  Mrt/ona/ 


aveoe^ 
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Business  Conduct  Committee  shall 
become  final,  and  the  National  Business 
Conduct  Committee  shall  serve  its 
written  decision  pursuant  to  Rules  9132 
and  9134.  The  decision  shall  constitute 
fined  action  of  the  Association,  unless 
the  National  Business  Conduct 
Committee  remands  the  eligibility 
proceeding. 

9534.  DiaendommryRnigwkf  Ike  NASD 
^Bomri 


(m)  CaUffT  Rtnew  ij  Dinttor 

A  Director  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Regulation  Board,  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 
(b)  S*rtn  Dmj  PerM;  Wmrtr 
After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9533.  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the  eligibility 
proceeding  should  be  called  for  review. 
A  Director  shall  call  an  eliffbility 
proceeding  for  review  by  notifying  the 
General  Counsel  of  NASD  Regulation. 
By  a  unanimous  vote  of  the  NASD 
Regulation  Board,  the  NASD  Regulation 
BiMud  may  shorten  the  period  to  less 
than  stfvsn  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Reffilation 
Board  then  in  office,  the  NASD 
Regulation  Board  may.  during  the  seven 
day  period,  vote  to  extend  the  period  to 
more  than  seven  days, 
(e)  Kewiew  at  Next  MeHmg 
If  a  Directar  calh  the  eligibility 
proceediitg  for  review  within  the  period 
prescribed  byparagra^  (b).  the  NASD 
Regukxtiat  Board  shall  review  the 
d^biUty  proceeding  not  lata  than  the 
next  meeting  of  the  NASD  Regulation 
Board.  The  NASD  Regulation  Board 
may  order  the  filing  of  briefs  in 
cormection  with  its  review  proceedings 
pursuant  to  this  Rule. 
H)DeritimnfNASDi 


After  review,  the  NASD  Regulation 
Board  may  afflrm.  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Coaunittee. 
Ahematively.  the  NASD  Regulation 
Board  may  remand  the  eligibility 
proceeding  with  instructions.  The  NASD 
Regulation  Board  shall  prepare  a 
proposed  written  decision  that  includes 


all  of  the  elements  described  in  Rule 
9533(bX2). 

(e)  lumoHce  qfDecisiom  Afttr  Expiratiom 
ofCaUfor  Reriew  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  eligibility  proceeding  for  review 
pursuant  to  Rule  9535.  If  the  NASD 
Board  does  not  call  the  eligibility 
proceeding  for  review,  the  proposed 
written  dmnsion  of  the  NASD  Regulation 
Board  shall  become  final,  and  the  NASD 
Regulation  Board  shall  serve  its  written 
decision  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  constitute  the 
final  action  of  the  Association,  unless 
the  NASD  R^ulation  Board  remands 
the  eligibility  proceeding. 

9535.  Diseretiemary  Rewiew  ty  the  NASD 
Beerd 

(m)  CaUfer  Review  hy  Gevemor 

A  Governor  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
paragraph  (b). 

(k)  Seven  Dmy  Period;  Wetrer 

(J)  EMgikaky  Preeeedbig  CoRedfer 
Review  hy  NASD  Rtgmltdism  Board 

If  the  NASD  Relation  Board 
reviewed  the  eligibility  proceeding 
under  Rule  9534.  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meeting  of  the  AMSD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Regulation  Board. 

(2)  EMgitmy  Prmcoedimt  Not  CeRodfor 
Review  by  NASD  Rtgmltlitm  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  eligibility  proceeding 
for  review  under  Rule  9534,  a  Governor 
shall  make  his  or  her  call  for  review  not 
later  than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  seven  days  after 
the  date  on  which  the  NASD  Board 
receives  the  proposed  written  decision 
of  the  National  Business  Conduct 
Committee. 

(3)Waher 

By  a  ujHinimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  std}parag^ph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may.  during 
the  seven  day  period  in  subparagfaph 


(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  eligibility 
proceeding  for  review  mthin  the  period 
prescribed  in  parag^ph  (b).  the  NASD 
Board  shall  review  the  eligibility 
proceeding  not  later  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  filing  of  briefs  in 
connection  with  its  review  proceedings 
pursuant  to  this  Rule. 

(d)  Deciaom  efNASD  Board,  Indadimg 

After  review,  the  NASD  Board  may 
affirm,  modify,  m  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  an 
eligibility  proceeding  for  review  under 
Ri3e  9534,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee.  AHematively,  the 
NASD  Board  may  remand  the  eligibility 
proceeding  with  instructions.  The  NASD 
Board  shall  prepare  a  ¥nitten  decision 
that  includes  all  of  the  elements 
described  in  Rule  9533(bX2). 

(e)  IsMuaaee  efDeeisiom 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 


9536.  AfftkoAom  to  Coamlnion  for  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9530  Series  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 
stay  the  effectiveness  affinal  action  by 
the  Association,  unless  the  Commission 
otherwise  orders. 

9600.  [RoMrTMi] 

0700.  PROCZDUKES  ON  GRIEVANCES 
OWICERNING  THE  AUTOMATED 
SYSTEMS 

(No  change.] 

••00.  OOSPORATE  FINANCING  AND 
DIRECr  PARTICIPATION  PROGRAM 
MATTERS 

(No  change.] 
(PR  Doc  97-11600  Pikd  5-7-97;  8:45  am] 
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Part  III 

Environmental 
Protection  Agency 

40  bFR  Part  87 

Control  of  Air  Pollution  From  Aircraft  and 
Aircraft  Engines;  Emission  Standards  and 
Test  Procedures;  Final  and  Proposed 
Rule 
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ENVinONMENTAL  PROTECTION 
AQENCY 

40CFRPwt87 

|Myn-fRL-6a2i-s| 

Conliol  Of  Air  PoNiftkM  From  AkcrafI 
wid  Akwwl  EnoHMSi  EimmIoii 
StMMtanle  and  Test  Proceduree 

agency:  Environmental  ProtecticHi 

Agency  (EPA). 

action:  Direct  final  rule  (DFRM). 


:  This  mlwnaking  amends  the 
existing  United  States  regulations 
governing  the  exhaust  emissions  from 
new  commercial  aircraft  gas  turbine 
engines.  Under  the  authority  of  section 
231  of  the  Qean  Air  Act  (CAA),  the 
Environmental  Protection  Agency  (EPA) 
is  promulgating  new  emissicm  standards 
for  oxides  of  nitrogen  (NOx)  and  carbon 
mcmoxide  (CX))  for  newly  manufactured 
and  newly  certified  commercial  aircraft 
gas  turbine  engines  with  rated  thrust 
greater  than  26.7  kilonewtons  (kN).  This 
action  will  codify  into  United  States  law 
the  ourent  volimtary  NOx  (a  two-staged 
NOx  standard)  and  CO  emission 
standards  of  the  United  Nations 
Intranational  Qvil  Aviation 
Organization  (ICAO).  and  thereby  bring 
the  United  States  emission  standards 
into  alignment  with  the  internationally 
adopted  standards.  These  IG\0  CX)  and 
NOx  standards  are  being  added  to  the 
current  EPA  regulations  for  smoke  and 
hydrocarbon  emissions  that  have  been 
in  effect  since  1984.  EPA  is  also 
adopting  ICAO's  requirement  that  these 
standards  also  apply  to  applications  that 
otherwise  would  have  been  fulfilled  by 
turbojet  and  tiirbofan  engines  (e.g. 
prop&n,  unducted  fan,  and  advanced 
ducted  tan).  In  addition,  today's  action 
also  amends  the  test  procedures  for 
gaseous  exhaust  emissians  and  smoke 
exhaust  emissions  to  conespood  to 
recent  amendments  to  the  ICAO  test 
procedures  for  these  emissions.  EPA  is 
also  amending  its  certification  test  fuel 
specifications  to  make  them  consistent 
with  ICAO's  test  fuel  specifications. 

AU  of  the  affected  engines  are  already 
meeting  the  ICAO  CO  and  first-stage 
NOx  emission  standards  that  EPA  is 
adopting  today.  Most  engines  also  meet 
the  ICAO  second-stage  NOx  standard: 
only  a  few  models  need  minor 
reducticms  in  emissions  to  meet  this 
standard.  In  addition,  most 
manufacturers  routinely  measure  these 
emissions  today  even  though  it  is  not 
required  by  federal  regulation.  Today's 
amendments  to  the  emission  test 
procedures  are  those  reconunended  by 
ICAO  and  are  widely  used  by  the 
aircraft  engine  industry.  Thus,  today's 


rulemaking  promidgates  acticm  that  will 
establish  consistency  between  U.S.  and 
international  standuds.  requirements, 
and  test  procedures.  Since  aircraft  and 
aircraft  engines  are  intenutianal 
commodities,  there  is  some  conunsicial 
benefit  to  consistency  between  U.S.  and 
international  emission  standards  and 
control  program  requirements  (i.e.. 
easier  to  qualify  products  for 
intonational  markets  since  the  Federal 
Aviation  Administration  (FAA)  can 
certify  engines  for  ICAO  compliance).  In 
addition,  today's  action  ensures  that 
domestic  commercial  aircraft  will  meet 
the  current  international  standards,  and 
thus,  the  public  can  be  assiued  they  are 
receiving  the  air  quality  benefits  of  the 
international  standards. 
DATES:  This  rule  is  efiisctive  July  7, 1997 
imless  notice  is  received  by  Jxme  9, 1997 
that  adverse  or  critical  comments.will 
be  submitted  on  a  specific  element  of 
this  rule.  EPA  will  publish  a  timely 
doctunent  in  the  Federal  Roister 
withdrawing  this  rulemaking  if  adverse 
comments  are  received.  The 
incorporation  by  reference  of  certain 
pubUcations  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  7, 1997. 
AOORESSES:  Interested  parties  may 
stibmit  written  comments  in  response  to 
this  iMitice  (in  dupUcate  if  possible)  to 
PubUc  Docket  No.  A  94  66.  at:  Air 
Docket  Section.  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-94-66,  First  Floor.  Waterside 
Mall.  Room  M-1500. 401  M  Street  SW.. 
Washington.  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Bryan 
Maiming.  U.S.  EPA  (EPCD-12).  En^^e 
Programs  and  Compliance  Division. 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  No.  A  04  66  by 
EPA.  The  docket  is  located  at  the  above 
address  and  may  be  inspected  fit>m  8:00 
ajn.  to  5:30  p.m.  on  weekdays.  EPA  may 
charge  a  reasonable  fee  for  copying 
dodcet  materials. 

A  copy  of  this  action  and  the 
Regulatory  Support  Doctunent  is 
available  through  the  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS)  under  OMS,  Rulemaking  and 
Reporting.  Non-Road,  and  Aviation 
Emissions.  TTNBBS  is  available  24 
hours  a  day.  7  days  a  week  except 
Mcmday  mcnning  from  8-12  eastern 
standard  time  (EST),  when  the  system  is 
dowm  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 
systems  operator  at  919-541-5384  in 
Research  Triangle  Park,  North  Carolina, 
during  normal  business  hours  EST.  In 
addition,  the  TTNBBS  can  be  accessed 


through  the  following  internet 
addresses:  World  Wide  Web:  http:// 
ttnwww.rtpncepa.gov  or  TELNET: 
ttnbbs.rtpnc.epa.gov. 
FOR  FURTHER  WTOmiATION  CONTACT:  Mr. 
Bryan  Manning.  U.S.  EPA  (EPCD-12). 
Engine  Programs  and  Compliance 
Division,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105.  Telephone  (313)  741- 
7832. 

SUPPLBiENTARV  MFORMATION: 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
manufectiue  and  sell  aircraft  engines 
and  aircraft  in  the  United  States. 
Regulated  categories  include: 


Category 

Examples  of  regu- 
laled  entities 

industry 

New  aircraft  engine 

manufacturers. 
New  aircraft  manufao- 
-  turars. 

Industry „ 

Hus  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  CHher  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
activities  are  regulated  by  this  action, 
you  should  carefuUy  examine  the 
applicability  criteria  in  40  CFR  87.20.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
piarticular  entity,  cons\ilt  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORHATTON  CONTACT  section. 

L  Introduction 

A.  History  of  EPA 's  Regulation  of 
Aircraft  Engine  Emissions 

Section  231  of  the  Clean  Air  Act 
(CAA)  directs  the  EPA  Administrator  to 
"issue  proposed  emission  standards 
applicd}le  to  the  emission  of  any  air 
pollutant  from  any  class  or  classes  of 
aircraft  or  aircraft  engines  which  in  his 
judgment  causes,  or  contributes  to.  air 
pollution  whidi  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare"  (42  U.S.C  7571(a)(2)).  Under 
this  authority  EPA  has  conducted 
several  rulemakings  establishing 
emission  standards  and  related 
requirements  for  several  classes 
(commercial  and  general  aviation 
engines)  of  aircraft  and  aircraft  engines. 
In  1973,  EPA  promtdgated  emission 
regulations  for  vented  fuel,  smoke,  and 
ejdbaust  (HC.  NOx.  and  CO)  emissions 
(38  FR 19088.  JiUy  17. 1973).  Three  tiera 
of  standards  were  promulgated:  retrofit 
standards  for  in-use  engines,  staiulards 


for  newly  manulactured  engines  (diose 
engines  built  after  the  effective  date  of 
the  regulations)  and  for  newly  certified 
engines  (those  engines  designed  and 
certified  after  the  effective  date  of  the 
regulations).  On  August  16, 1976  (41  FR 
34722)  EPA  promulgated  emission 
standards  for  supersonic  aircraft 
engines.  On  January  7. 1980  (45  FR 
1419).  EPA  rescinded  all  gaseous 
emission  reqiurements  for  piston 
engines  (Pi)  and  auxiliary  power  imits 
(APU).  On  December  30. 1982  (47  FR 
58462)  EPA  revisited  aircraft  engine 
emissions  and  amended  regulations  as 
foUows: 

(1)  Withdrew  HC.  CO.  and  NOx 
emission  standards  for  gas  turbine 
engines  used  only  for  general  aviation 
appUcations,  for  aircraft  gas  turbine 
engines  of  rated  thrust  less  than  26.7 
kN.  and  for  newfy  certified  aircraft  gas 
turbine  engines  (i.e..  engine  models 
produced  for  the  first  time)  in  all  rated 
thrust  categories; 

(2)  Withorew  CO  and  NOx.  emission 
standards  for  newly  manufactured 
aircraft  gas  turbine  engines  (i.e.,  engines 
already  being  produced)  of  rated  thrust 
equal  to  or  greater  than  26.7  kN; 

(3)  Decreased  the  stringency  of  the  HC 
emission  standards  for  newly 
manufactured  aircraft  gas  turbine 
engines  of  rated  thrust  equal  to  or 
greator  than  26.7  kN; 

(4)  Revised  smoke  emission  standards 
for  turboprop  engines  to  agree  with 
existing  U.S.  Air  Force  smoke  standards; 

(5)  Revised  compliance  date  for  aU 
gaseous  emission  standards  bom 
January  1. 1983  to  January  1, 1984; 

(6)  &cempted  aagine  models 
produced  in  quantities  of  20  units  per 
year  or  less  or  not  more  than  200  units 
total  future  production; 

(7)  Redefined  the  idle  power  set  point 
for  engine  compUance  testing; 

(8)  Revised  the  test  fuel  specification 
for  enipne  OHnpliance  testing;  and 

(9)  'Transferred  responsibiuty  and 
authority  for  evaltiation  of  requests  for 
exemption  from  emission  standards  to 
the  Secretary  of  Transportation  (DOT). 
On  Octobw  18. 1984  (49  FR  41002)  EPA 
amended  the  test  fuel  specifications  by 
broadening  the  ranges  of  allowable  test 
fiiel  naphthalenes  content,  hydrogen 
content,  viscosity,  and  final  boiling 
point  values. 

Prior  to  today's  action.  EPA 
regulations  were  limited  to  smoke  and 
fuel  venting  emissions  standards  for  all 
commercial  jet  aircraft  classes 
(turboprop  engines  (TP),  turbofan  and 
turbojet  engines  (TF).  turbine  engines  of 
the  JT3D  model  family  (T3).  turbine 
engines  of  the  JT8D  model  family  (T8). 
and  turbine  engines  for  aircraft  designed 
to  operate  at  supersonic  flight  speeds 


(TSS))  and  HC  emission  standards  for 
newly  manufactxued  aircraft  gas  turbine 
engines  (TF,  T3,  and  T8)  with  a  thrust 
greater  than  26.7  kN.  Separate  HC 
«nission  standards  «dst  for  gas  turbine 
engines  employed  in  supersonic  aircraft, 
and  the  smoke  standards  vary  for  the 
several  different  classes  of  engines  (see 
40  CFR  part  87  for  a  stmunary  of  EPA's 
aircraft  engine  anission  control 
requirements  and  14  CFR  part  34  for  the 
Secretary  of  Transportation's  regulations 
for  ensuring  oompliance  with  these 
standards  in  aoccndanoe  with  section 
232  of  die  Cleen  Air  Act) . 

B.  Interaction  With  the  International 
Community 

Sioce  publication  of  the  initial 
standards  in  1973.  EPA.  togedier  with 
the  Federal  Aviation  Admkiistration 
(FAA).  has  worked  with  the 
International  Qvil  Aviation 
Organization  (ICAO)  on  the 
development  of  intemati(Hial  aircraft 
engine  emission  standards.  ICAO  was 
established  in  1944  by  the  United 
Nations  "in  order  that  international  civil 
aviation  nuy  be  developed  in  a  safe  and 
orderly  maimer  and  that  international 
air  transport  services  may  be  established 
on  the  basis  of  equaUty  of  opportunity 
and  operated  soundly  and 
economically."  ■  In  1972  at  the  United 
Nations  Conference  on  the  Human 
Enviroimient.  ICAO's  position  on  the 
hiunan  envirorunmt  was  developed  to 
be  the  following:  "[i]n  fulfilling  this  role 
ICAO  is  omscious  of  the  adverse 
enviromnental  impact  that  may  be 
related  to  aircraft  activity  and  its 
responsibility  and  that  of  its  member 
States  to  achieve  maximum 
compatibility  between  the  safe  and 
orderly  development  of  dvil  aviation 
and  the  quaUty  of  the  human 
environment."  Also,  in  1972  ICAO 
established  the  position  to  continue 
•••  •  •  yf^^  ^g  assistance  and 
cooperation  of  other  bodies  of  the 
Organization  and  other  international 
organizations  *  *  *  the  woric  related  to 
the  development  of  Standards, 
Reconunended  Practices  and  Procedures 
and/or  guidance  material  dealing  with 
the  quauty  of  the  human  enviroiunent 
•  *  •."2  The  United  States  is  one  of  ' 
more  than  150  participating  member 
States  of  ICAO.  Under  the  basic  ICAO 
treaty  established  in  1944,  the 
participating  nations  have  an  obligation 
to  adopt  to  die  extent  possible  the  ICAO 
standards.  A  nation  which  elects  not  to 


■  KAO,  Booklet  on  "Tha  CBnventioa  on 
IntMiiatiaaal  Oril  Aviatiao— Tlie  Ftnt  35  Ytm", 
1«7«. 

'Intarnadoad  Qvil  Aviation  Organization 
OCAO).  Forawotd  of  "Ainaaft  En^oe  Emiaaiont," 
Anaax  IB,  Votuma  n.  Second  Edition.  July  IMS. 


do  so  must  provide  a  written 
explanation  to  ICAO  deecribing  wdiy  a 
given  standard  is  impractical  to  comply 
with  OT  not  in  their  national  interest 
However.  ICAO  standards  an  voluntary 
and  therefore  have  no  punitive  powen 
for  states  that  elect  not  to  adopt  ICAO 
standards. 

On  June  30, 1981.  ICAO  issued  its 
first  international  standards  and 
recommended  practices  covering 
aircraft  engine  emissicms.  These 
provisions  applied  to  many  of  the  same 
classes  of  engines  to  vdiich  the  U.S. 
standards  in  force  at  that  time  applied. 
As  mentioned  above,  with  the 
establishment  of  the  international 
standards,  the  U.S.  was  obligated  tmder 
the  Convention  on  International  Qvil 
Aviation  to  notify  ICAO  regarding 
difisreiuxs  between  U.S.  standards  and 
ICAO  standards  and  to  provide 
notification  on  the  date  by  which  the 
program  requirements  woidd  be 
consistoit.  At  the  time  that  the  1981 
ICAO  standards  were  issued.  EPA  was 
in  the  midst  of  a  rulemaking 
reconsidering  various  provisions  of  the 
aircraft  emission  regulations  in  effect  at 
that  time.  Among  other  actions,  this 
rulemaking  ultimately  residted  in  the 
scaling  back  of  the  U.S.  program 
originaUy  pronmlgated  in  July  1973 
induding  wdthdrawal  of  the  CO  and 
NOx  emission  standards  for  newly 
manufactured  gas  turbine  engines  and 
exemptions  for  general  aviation  engines 
and  conunerdal  gas  turbine  engines 
with  less  than  26.7  kN  Uirust  (See  die 
December  30. 1982  Federal  Ragistar  and 
pubUc  docket  OMSAPC-78-1  for  more 
information  on  the  rationale  for  this 
action.)  With  the  exception  of  the 
changes  made  above  (most  notably  an 
EPA  decision  not  to  adopt  the  ICAO  CO 
and  NOx  standards  at  that  time),  these 
1982  U.S.  regulations  were  compatible 
with  the  ICAO  requirements  released  in 
1981  (Annex  n.  Firat  Editioo).) 

On  July  26. 1993  ICAO  issued  an 
amendment  to  existing  NOx  emission 
standards  and  test  prooedtues  for 
aircraft  engine  emissions.*  The  new 
ICAO  NOx  emission  standard  (revised 
NOx  emissiCMi  standard  will  take  effect 
in  year  1996  for  newly  certified  engines 
and  year  2000  for  newly  manufactmed 
engines)  represents  a  20  percent 
reduction  over  the  ICAO  NOx  emission 
standard  issued  in  1981.  As  discussed 
above,  the  U.S.  has  an  obligation  under 
the  Convention  on  International  Qvil 
Aviation  to  notify  ICAO  regarding 
diffsrenoes  between  U.S.  standards  and 


'The  U.S.  DOtifiwi  ICAO  of  tlioae  difhrencaa. 

^Intamatianal  Qvil  Aviation  Oiganlation 
(ICAO).  "Airciail  Engine  Emiaaiooa,"  Annex  IS. 
Volume  n.  S«x>nd  Edition.  July  19B3. 
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ICAO  standards,  and  to  provide 
notification  on  the  date  by  which  the 
program  requirements  Mdll  be 
consistent.  In  response  to  this  action  by 
ICAO  and  for  the  reasons  discussed 
below,  EPA  is  adopting  ICAO's  1993 
amendments,  ICAO's  existing  NOx  and 
CO  emission  standards  issued  in  1981, 
and  other  technical  amendments  to 
further  aUgn  EPA  and  ICAO 
requirements. 

n.  Envirmmental  Need  for  Control 

It  has  been  more  than  ten  years  since 
EPA  issued  a  rulemaking  action  with 
regard  to  aircraft  and  aircraft  engines, 
and  thus,  U.S.  standards  and  ICAO 
standards  have  been  inconsistent 
throughout  this  same  time  period.  As 
mentioned  above.  Section  231(a)(2)  of 
the  CAA  authorizes  EPA  to,  from  time 
to  time,  revisit  emission  standards  for 
aircraft  engine  emissions  "*  *  *  which 
in  his  jud^nent  causes,  or  contributes  to 
air  pollution  which  may  *  *  * 
endanger  the  public  health  or  welfare." 
In  jud^ng  the  need  for  the  NOx  and  00 
standards  promulgated  in  today's 
action,  the  Administrator  has 
determined  (1)  that  the  public  health 
and  welfare  is  endangered  in  several  air 
quahty  regions  by  violation  of  the 
Natiooal  Ambient  Air  QuaUty  Standards 
(NAAQS)  for  NOx  (which  contributes  to 
ozone)  and  CO;  and  (2)  that  airports  and 
aircraft  are  now  or  are  projected  to  be, 
significant  sources  of  emissions  of  NOx 
and  00  in  some  of  the  air  quality 
control  regions  in  which  the  NAAQS  ue 
being  violated.  (EPA  has  found  that  at 
16  difiarant  airports  commercial  aircraft 
emit  over  1,000  tons  per  year  of  NOx 
and  2,000  tons  per  year  of  CO  at  the 
ground  level.) ' 

Currently,  aircraft  are  about  2  percent 
of  the  total  U.S.  mobile  source  NOx  and 
CO  ground  level  emissions  inventory. 
Commercial  aircraft  emissions  are  about 
70  and  30  percent  respectively  of  these 
NOx  and  00  aircraft  emissions 
invoitories.*  Commercial  aircraft 
emissions  are  a  fast  growing  segment  of 
the  transportation  sector's  emissim 
inventory.  This  growth  in  commercial 
aircraft  emissions  is  occurring  at  a  time 
when  other  significant  mobile  and 
stationary  sources  are  drasticaUy 
reducing  emissions,  thereby 
accentuating  the  grovrth  in  aircraft 
emissions.  For  instance,  commercial 


itamff  and  EnvironniMiUl  Analyti*.  '^ork 
AMi^DMOt  04.  Task  I:  Final  Rapoct  bivantary  of 
Ciril  Aixoaft  Kmiaainna  far  Twuity-Fiva 
Nonattaiiunant  Araaa,"  Saplaoibar  11.  ISei. 

•EJL  PKfaan  and  Aaaociataa.  Inc.  "^^atioaal 
Annual  Aiioaft  ^"«'«»'""«  bjr  Subcataoofy  from 
Trank  1995  Raport"  (National  Air  FtoUotant 
EmiaaioD  Trands  IMS— EPA),  Facaimila  btan 
Maiuaec  Mullen  to  Btyan  Manning  of  tha  UA  BPA. 
August  16. 1996. 


aircraft  in  the  Los  Angeles  area  will 
consume  about  4  percent  of  the  basin's 
allowable  emissions  inventory  by  2010, 
which  would  be  double  its  current 
contribution.^ 

Air  pollutants  resulting  from  airport 
operaticms  are  emitted  from  several 
types  of  sources:  aircraft  main  engines 
and  auxiliary  power  units  (APUs); 
ground  support  equipment  (GSE) , 
which  include  vehicles  such  as  aircraft 
tugs,  baggage  tugs,  fuel  trucks, 
maintenance  v^cles,  and  other 
miscellaneous  vehicles  used  to  support 
aircraft  operations:  ground  access 
vehicles  (GAV),  which  include  vehicles 
from  off-site  used  by  passengers, 
employees,  freight  operators,  and  other 
persons  utilizing  an  airport  EPA's 
previous  estimates  show  aircraft  engines 
comprise  approximately  45  percent  of 
total  air  pollutant  emissions  frt>m 
airport  operations;  GAV  accoimt  for 
another  45  percent,  and  APUs  and  GSEs 
combined  make  up  the  remaining  10 
percent."  Since  EPA  continues  to  study 
the  total  eOsct  of  airport  groimd-level 
opiimrinn  souTces  and  will  deal  with 
GAVs  in  another  venue,  these  sources 
could  be  part  of  future  notices  in  which 
EPA  will  request  comment  on  possible 
regulation. 

Adopting  the  ICAO  NOx  and  CO 
emission  standards  and  related  test 
procedures  will  help  in  achieving  and/ 
or  m^intiiining  compliance  with  the 
NAAQS  for  ozone  ICh).  NOx,  CO,  and 
particulate  matter  (PM).  Some  of  the 
adverse  effocts  on  public  health  and 
welfare  associated  with  these  pollutants 
are  discusaed  briefly  below. 

A.  NOx.  PM.  and  Ground-level  Ozone 

NOx  is  directly  harmful  to  human 
health  and  the  environment.  Exposure 
to  NO]  (nitrogen  dioxide)  can  reduce 
pulmonary  function  and  increase  airway 
irritatioa  in  healthy  subjects  as  well  as 
people  with  pre-existing  pulmonary 
conditions.  In  children,  exposure  to  NO2 
at  or  near  the  level  of  the  ambient 
standard  appears  to  increase  the  risk  of 
respiratory  illness.  NOx  and  one  of  its 
key  transformation  products  (nitric  add) 
also  contribute  to  a  number  of  adverse 
environmental  impacts  such  as 
overgrowth  of  algae  and  oxygen 
deplstian  (eutrophication).  (NOx  and  its 
products  have  a  role  in  excess  nitrogen 
loads  to  sensitive  water  bodies.  For 
instance,  25  percent  of  excess  nitrogen 
to  the  Cliesapeake  Bay  comes  from  the 
air.)  NOx  and  its  products  contribute  to 


acid  rain,  which  afiiects  both  terrestrial 
and  aquatic  ecosystems  (already  under 
stress  from  sulfur  related  acidification), 
including  acidification  of  siuface 
waters,  reduction  in  fish  populations, 
damage  to  forests  and  associated 
wildlife,  soil  degradation,  damage  to 
materials,  monuments,  buildings,  etc., 
and  reduced  visibility.  In  addition,  NOx 
at  cruise  altitudes  from  subsonic  aircraft 
is  considered  to  be  a  precursor  of 
tropospheric  ozone  and  a  contributor  to 
greenhouse  gas.' 

NQx  emitted  at  low  altitude  is  also  a 
precursor  in  the  formation  of  some 
nitrate  particulate  matter  (PM)  in  the 
atmosphere  (mostly  ammonium  nitrate). 
In  general,  nitrate  PM  is  a  significant 
contributor  to  ovorall  ambient  PM 
concentrations  in  many  parts  of  the 
western  U.S.,  and  thus,  contributes  to 
the  overall  health  and  welfare  concerns 
related  to  PM.  Essentially  all  nitrate  PM 
is  of  such  a  diameter  that  it  is  respirable 
in  humans. 

NOx  is  also  a  primary  precursor  to 
atmospheric  ozone  (O3)  on  a  broad 
regioiul  scale.  Ozone  is  a  highly 
reactive  chemical  compound  which  can 
affect  both  biological  tissues  and  man- 
made  materials.  Ozone  can  affect  human 
pulmonary  and  respiratory  health — 
symptoms  include  chest  pain,  coughing, 
and  shortness  of  breath. 

The  presence  of  elevated  leveb  of 
ozone  is  of  concern  in  rural  areas  as 
well.  Because  of  its  high  chemical 
reactivity,  ozone  causes  damage  to 
vegetation.  Estimates  based  on 
experimental  studies  of  the  major 
commercial  crops  in  the  U.S.  suggest 
that  ozone  may  be  responsible  for 
significant  agricultural  crop  3rield  losses. 
In  addition,  ozone  causes  noticeable  leaf 
damage  in  many  cn^,  which  reduces 
maiketabihty  and  value.  Finally,  there  is 
evidence  th^  exposures  to  ambient 
levels  of  ozone  which  exist  in  many 
parts  of  the  country  are  also  responsible 
for  forest  and  ecosystem  damage.  Such 
damage  may  be  exhibited  as  leaf 
damage,  reduced  groMrth  rate,  and 
increued  susceptibility  to  insects, 
disease,  and  othisr  environmental 
stresses  and  has  been  reported  to  occur 
in  areas  that  attain  the  current  NAAQS. 
There  are  complexities  associated  wdth 
evaluating  sudi  efiiscts  due  to  the  wide 
range  of  species  and  biological  systems 
that  introduce  significant 
uncertainties.  "> 


B.  Caibon  Monoxide 

For  00  emissions,  the  growth  in 
aircraft  emissions  is  a  concern  because 
of  the  role  of  CO  plays  in  harming 
human  health.  It  is  important  in  both 
the  airport  occupational  and  commimity 
environments.  CO  enters  the  blood 
stream  and  reduces  the  deUvery  of 
oxygen  to  the  body's  organs  and  tissues. 
CO  is  most  serious  for  those  who  suffer 
bom  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Exposure  to 
high  Revels  of  CO  is  associated  with  the 
impairment  of  visual  perception,  work 
capacity,  manual  dexterity,  learning 
ability  and  performance  of  complex 
tasks." 

m.  Description  of  Action 

Under  the  authority  of  section  231  of 
the  CAA.  EPA  today  is  adopting  ICAO's 
June  1981  NOx  and  CO  emission 
standards  and  ICAO's  amendments  of 
July  1993,  which  include  a  more 
stringent  NOx  standard  for  the  future 
and  other  test  procedure  changes.  EPA 
is  adopting  regulations  for  airoaft 
engine  NC^  and  CO  control  for  several 
reasons.  Maintenance  of  the  NAAQS 
requires  that  aircraft  engines  be  subject 
to  a  program  of  control  compatible  with 
their  significance  as  pollution  sources. 
The  development  of  cleaner  gas  turbine 
engine  technology  has  demonstrated  the 
technical  feasibility  at  a  reasonable  cost 
of  the  ICAO  standards  adopted  in  1981 
and  amended  1993.  Aircraft  and  aircraft 
engines  are  international  commodities 
and,  as  such,  are  designed  and 
manufactured  to  meet  international 
standards.  Thus,  even  though  the  U.S. 
did  not  adopt  the  ICAO  CO  and  NOx 
standards  in  1982,  engine  manufacturers 
have  continued  to  make  progress  in 
reducing  these  emissions.  Today's 
action  is  aimed  at  assuring  that  this 
progress  is  not  reversed  in  the  future.  It 
is  important  to  note  that  section  233  of 
the  CAA  vests  authority  to  implement 
emission  standards  for  aircraft  engines 
only  in  EPA.'^  States  are  preempted 
bom  taking  independent  action.  Thus, 
while  many  states  are  implementing 
control  programs  to  reduce  mobile 


^  U.S.  EPA.  CaUioniia  Fadml  hnplamwitatioo 
Plan  propoaal  S9  Fit  23355.  May  5. 1994. 

•Tba  Califarnia  FIP.  signad  bjr  tba  Adminiatrator 
2/14/95.  U  locatad  in  BPA  Air  Dockat  A-94-09, 
itam  number  V-A-1.  The  FIP  waa  vacatad  by  an  ad 
of  Congraaa  bafore  it  bacama  eftctiva. 


*  Inta»go>ammantal  Panal  on  Qimata  Changa, 
"Radiativa  Forcii«  of  CUmata  Changa."  1994; 
United  Nation  EnTironnant  Ptogramma/Worid 
Mataoroiogical  Otganlatlon,  "Sdantific 
Aaaaaamant  of  Omna  DapMoo."  1994. 

■OU.S.  BnTiraninantal  Protaction  Agency, 
Advanca  Notioa  of  Propoaed  Rule— "Xkuitrol  of  Air 
Pollution  from  Haavy-Dnty  Englnaa,"  Sactioa  n. 


"Health  Concania  and  Air  QuaUty  bauea:  NOx. 
VOC  Ozone,  and  Particulate  Matter  60  PR  45580, 
Auguat  31, 1995. 

■  ■  U.&  Environmental  Piolactian  Agency, 
"National  Air  Pollutant  Emiaaion  Trwida."  EPA/    ■ 
454/R-e4/027,  October  1994:  "Air  Quality  Criteria 
for  Caibon  Monoxida."  EPA/e00/»-9a/045F, 
October  1991. 

"CAA  aaction  233  entitlad  "Siata  Standard*  and 
Control*"  *tatae  that  "No  State  or  political 
aubdivbion  tbafaof  may  adopt  or  attempt  to  enfocoa 
any  atandard  raaparting  aoiiacian*  of  any  air 
pollutant  from  any  airoaft  or  engine  tharaof  unlea* 
mich  atandard  i*  identical  to  a  (tandard  applicaUa 
to  auch  aircraft  under  thi*  pait." 


source  emissions,  it  is  EPA's 
responsibility  to  assure  that  a 
comprehensive  emission  control 
program  is  established  for  aircraft 
engines.  In  addition,  the  U.S.  has  an 
obligation  to  be  compatible  with  the 
ICAO  program  if  deemed  appropriate,  as 
discussed  above. 

Today's  promulgated  emission 
standards  and  test  procedures  apply  to 
commercial  aircraft  engines;  no  general 
aviation  or  military  engines  are  covered 
by  today's  rule.  The  commercial  aircraft 
engines  subject  to  today's  rule  are  those 
engines  that  are  either  newly  certified  at 
newly  manufactured  after  the  eSactive 
date  of  these  regulatioDS.  The  adopted 
emission  standuds,  test  procedures,  and 
their  effective  dates  are  described 
below.  For  the  sake  of  consistency  and 
harmonization,  the  effective  dates  below 
for  NOx  standards  are  identical  with 
those  of  the  ICAO  NOx  standards.  EPA 
recognizes  that  these  requirements  are 
not  effective  or  federally  enforceable  for 
engines  produced  prior  to  July  7, 1997. 

A.  CO  Standard 

EPA  adopts  ICAO's  CO  emission 
standard  for  newly  manufactured 
aircraft  gas  turbine  engines  (turbobn 
and  tiubo jet  engines)  of  rateid  thrust 
greater  than  26.7  kilcmewtons  (kN)  as 
follows: 

For  all  engines,  manufactured  on  or 
after  July  7, 1997; 

CO  =  118  grams/lfdlonewton  (g/ 

kN)(rated  ou^ut). 
This  standard  is  identical  to  the  ICAO 
standard  that  became  effective  in  1986. 
The  CO  emission  standard  does  not 
provide  compliance  lead  time  since  it 
was  adopted  in  1981  and  all  newly 
manufactured  engines  have  met  the 
ICAO  standard  for  many  yeare. 
According  to  data  available  to  EPA  at 
this  time,  all  applicable  «*ngin««  covered 
by  this  promulgated  emission  standard 
currently  meet  this  emission  standard.'^ 

B.  NOx  Standards 

EPA  adopts  ICAO's  NOx  emission 
standard  for  newly  certified  and  newly 
manufactured  airoaft  gas  turbine 
engines  (turfoofan  and  turbojet  engines) 
of  rated  thrust  greater  than  26.7  kN  vriih 
compliance  dates  as  follows: 

For  engines  of  a  tjrpe  or  model  of 
which  that  date  of  manufacture  of  the 
first  individual  producticm  model  was 
on  or  before  December  31, 1995  and  for 
w^ch  the  date  of  manufactiue  of  the 
individual  engine  was  on  or  before 
December  31, 1999; 


NOx  =  (40  ••■  2(rated  pressure  ratio))g/ 
kN(rated  ou^t); 
For  engines  of  a  tjrpe  or  model  of 
which  the  date  of  manufacture  of  the 
first  individual  production  model  was 
after  Decranber  31, 1995  ot  for  which 
the  date  of  manufacture  of  the 
individual  engine  was  aftw  December 
31. 1999; 

NOx  -  (32  *  1.6(rated  pressure  ratio))g/ 
kN(rated  output). 
The  first  NOx  emission  standard 
presented  above  matches  the  ICAO 
standard  that  became  effective  in  1986. 
According  to  available  data,  the  NOx 
emission  standard  for  those  engines 
certified  on  or  before  Deoagmber  31. 1995 
and  manufactured  on  or  before 
December  31, 1999  is  now  being  met  by 
all  engines  covered  by  this  rulemaking. 
The  later  NOx  emission  standard  above 
(for  engines  newly  certified  after  1995 
and  newly  manufactiued  after  the  year 
1999)  matches  the  ICAO  1993 
amendments'  20  percent  reduction 
lA^ch  becomes  effective  in  the  year 
1996  for  newly  certified  engines  and  in 
the  3rear  2000  for  newly  manufactured 
engines.  There  is  a  four  year  period 
between  when  newly  certified  engines 
must  meet  the  standards  and  when  all 
newly  manufactured  engines  must  meet 
the  standards  to  provide  lead  time  for 
the  production  of  100  percent  compliant 
products.  According  to  available  data, 
the  NOx  standard  for  those  engines 
certified  after  December  31, 1995  or 
manufactured  after  December  31. 1999 
is  met  by  all  but  two  of  the  affected 
aircraft  gas  turbine  engine  models 
(approximately  15  percent  of  the 
market).'^ 

C.  Feasibility  of  NOx  and  CO  Standards 

Secti(m  231(b)  of  the  CAA  states  that 
"Any  regulation  prescribed  under  this    ^ 
section  •  *  *  shall  take  effect  after  such 
period  as  the  Administrator  finds 
necessary  *  *  *  to  permit  the 
devefopment  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance  ^ 
within  such  period."  Accordingly,  the 
Administrator  has  determined  that 
emissions  from  aircraft  and  aircraft 
engines  should  be  reduced  to  the  extent 
practicable  with  present  and  developing 
technology.  The  standards  adopted 
herein  are  not  quantitatively  derived 
from  the  air  quahty  impact  discussed 
above  in  section  II  of  today's  rule,  but 
instead  reflect  EPA's  judgment  as  to 
what  reduced  emissicHi  levels  are 
cunently  practicabfe  to  achieve  for  gas 


"US.  EnTironmantal  Prataction  Agency,  OfBoa 
of  Mobile  Souroea,  "Ragulaloty  Support  Oocamant 
ior  Aircraft  Engine  Rmiarion*  Regulation*", 
Fefamary  1997. 


'*VJ&.  Environmental  Pratactian  Agency,  OCBca 
of  Mobile  Sourcaa.  "Ragulaloty  Sufpixt  Document 
far  Aircraft  Engine  Rmiaaion*  Ragnlatinn*". 
Fafaniaiy  1997. 
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tuibine  engines  when  considering  the 
cost  of  compliance  within  the 
implementation  dates  presented  above. 
(See  Regulatory  Support  Docimient  of 
today's  rule  for  further  discussion  of 
engine  emission  levels.) 

In  the  mid-1980's.  EPA  was 
concerned  that  the  1986  ICAO  NOx  and 
CO  standards  were  not  justifiable 
because  the  technological  control 
methods  were  still  in  their  infancy  and 
the  air  quality  impact  of  aircraft 
operations  was  not  substantial  enough 
compared  to  other  sources.  Over  the 
years  the  aircraft  engine  industry  has 
made  substantial  progress  in  controlling 
gas  turbine  engine  emissions.  EPA  now 
believes  that  the  1986  ICAO  NOx  and 
CO  emission  standards  and  the  1993 
ICAO  amended  standards  wrill  be  easily 
met  by  the  aircraft  «igine  industry,  as 
discussed  below.  Furthermore,  the 
importance  of  controlling  aircraft 
emissians  has  grown  in  many  areas  as 
controls  on  other  sources  become  more 
stringent  and  attainment  of  the 
NAAQS's  has  still  not  been  achieved. 
Theiefbre,  it  is  appropriate  to  revisit  the 
U.S.  standards  in  today's  rule  as 
described  below. 

1.  Feasibility  of  NOx  Standard 

The  two  engine  models  that  are  not 
achieving  the  emission  levels  required 
by  the  later  NOx  standard  (NOx 
standard  which  took  effect  in  1996  for 
newly  certified  engines  and  in  2000  for 
newly  manufactured  engines)  currently 
are  Pratt  and  Whitney's  JT8D-200  series 
and  Rolls-Royce's  RB211  series 
(specifically  RB211-524  and  RB211- 
535),  and  both  engine  models  are 
expected  to  still  be  in  productioD  in  the 
year  2000.  These  engines  have  alreedy 
been  targeted  for  modification  by  Pratt 
&  Whitney  and  Rolls-Royce  based  upon 
the  ICAO  1993  amendments.  Pratt  and 
Whitney  projects  that  the  rr8D-200s 
(currently  about  9  percent  of  Pratt  & 
Whitney's  turbofan  engine  mukM)  wrill 
meet  the  new  NOx  standard  as  early  as 
1998  by  using  a  new  low-NOx  can- 
annular  combustiM'  equipped  with 
improved  fiiel  nozzles  to  optimize 
mixing,  flame  temperattue  and 
lesidence  time  in  the  combustim 
chamber.  In  this  improved  combustor. 
the  airflow  would  be  reduced  in  the 
primary  combustion  zone  and  axially 
shiiked  from  the  dilution  zone  to  the 
secondary  combustion  zone.  This  action 
would  rnult  in  an  enriched  primary 
combustor  ztme  and  a  rapid  secondary 
oombusticn  zone  tiansitiiHi  that  would 
reduce  the  fannation  of  NOx  by  about 
20  percent,  the  amount  of  emission 
cootrol  needed  to  adiieve  the 


standard.!'  (See  Regulatory  Support 
Dociunent  of  this  rule  for  further 
technological  discussion.) 

For  the  RB211  (currently  about  70 
percent  of  Rolls-Royce's  turbofan  engine 
market),  Rolls-Royce  stated  in  a  January 
3. 1997  letter  to  EPA  that  the  RB211- 
524  (designated  RB211-524G/H-T)  will 
comply  with  the  new  NOx  standard  as 
early  as  mid  1997  and  that  the  RB211- 
535  will  meet  this  NOx  standard  by  late 
1999. '^  RB211  series  engines  comply 
with  ICAO's  1986  NOx  standard,  but 
these  engines  ciirrently  have  NOx  levels 
that  are  about  20  percent  above  the  new 
NOx  standard.  ■''  Based  on  the 
infonnatico  provided  by  Pratt  and 
Whitney  and  Rolls-Royce,  EPA  believes 
the  compliance  date  of  January  1. 2000 
for  newly  manu&ctured  engines 
afiiected  by  this  new  NOx  standard 
provides  adequate  lead  time  for  the 
manufacturers  of  the  two  higher- 
emitting  engines  models  (and 
manufacturers  of  other  new  model 
engines)  to  cost-effectively  develop 
technology  to  comply  with  this  new 
NOx  standard.  Moreover,  since  this  new 
NOx  standard  is  an  international 
requirement  which  Pratt  ft  Whitney  and 
Rolls-Royce  would  meet  to  maricet  their 
products,  the  costs  incurred  for 
technological  improvements  made  by 
these  two  manulactuirers  to  meet  this 
standard  should  not  necessarily  be 
attributed  to  today's  regulations.  The 
ICAO  standards  ensure  that  (1)  The 
technology  is  or  will  be  available  and  (2) 
the  costs  of  compliance  will  be  minimal. 
EPA  recognizes  that  the  percentage 
reductions  achieved  are  not  trivial,  nor 
are  the  costs  already  incurred  or 
possible  additional  future  costs 
necessary  to  achieve  these  reductions 
inconsequential,  including  certification 
costs.  Nonetheless,  EPA  believes  that 
the  promulgated  regulations  will  not 
impose  any  additicuoal  burden  on 
manufsctmen  beyond  that  of  the 
current  ICAO  requirements.  (See  section 
V.  of  today's  rule  for  further  discussion 
of  regulatory  impact). 


UU.S.  BDTiiaanMiital  Protactiaa  Agmcy. 
•TtmcBti  of  KPA  Ownmiinkattkia  with  Pntt  and 
WhitiMy  Rafuttii^  KPA't  TKhnoio|icai  FaMiUUty 
AiiiiinnntofUn  ISSS  ICAO  AommM  NOk 
Siuidwds  ia  RaiHtb  to  th*  rr8D-200  m(1m  of 
Aiiciaft  KinJnw."  Mananndnin  fran  Biyan 
Muiaii^  to  lb*  dodwt.  JuiDuy  19.  less. 

MRoUs-Rojroa  Aaraspan  Group.  Ron»-lloyoa't 
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Dapartrant  to  Btyan  Manninf  of  tha  U.& 
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Cvtificaliaii  and  Tadmoiogy  Subgrawpa.'*  Jona 
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2.  Feesibility  of  CO  Standard 

To  meet  the  1986  ICAO  emissions 
standards,  manufacturers  have 
combustors  that  utilize  a  short  (straight 
through)  aimular  design,  fuel  atomizers 
using  air  in  s<»ne  manner  to  assist  the 

f>rooess,  efficient  cooling  configuration, 
ow  residence  times,  minimtim  pressure 
drop,  fixed  geometry  air  entry  and  a  fuel 
injector  spacing  approximately  the  same 
as  the  combustor  height.  Such 
combustors  are  designed  to  minimize 
CO,  HC,  NOx,  and  smoke  nnissions. 
while  retaining  combustor  porformance, 
operafaility  ana  duralnlity  capabilities. 
00  and  HC  are  products  from  lower 
power  engine  operations,  wherees  NOx 
and  smoke  are  primarily  from  high 
power  operation.  CO  and  HC  have  been 
reduced  significanUy,  by  improvements 
in  the  fiiel-air  mixing,  without 
significant  adverse  effects  on  NOx.  The 
trade-ofb  between  CO,  HC.  smoke  and 
NOx  emissions  are  now  widely 
understood  by  manufacturers  and  have 
been  successfully  balanced  to  meet 
ICAO  standards.  Typically,  current 
production  engines  have  large  margins 
in  comparison  to  the  existing  CO  and 
HC  standards  imposed  by  ICAO,'*  to 
v^ch  EPA's  promulgated  CO  and 
current  HC  standard  are  identical.*' 
Furthermore,  the  new  ICAO  NOx 
standard  to  become  effective  in  1996  for 
newly  certified  engines  and  2000  for 
newly  manufactured  engines  (the  same 
88  being  adopted  by  EPA)  will  ensure 
thiat  (1)  the  technology  is  or  would  be 
available  to  successfully  balance  CO, 
HC,  and  NOx  emissions  and  (2)  the  cost 
of  compliance  will  be  minimal. 

D.  Amendments  to  Smoke  and  Gaseous 
Emission  Test  and  Measurement 
Procedures,  Compliance  Procedures, 
and  Test  Fuel  Specifications 

1 .  Smoke  and  Gaseous  Emission  Test 
and  Measurement  Procedures 

In  today's  rule,  EPA  incorporates  by 
reference  ICAO's  1993  amendments  to 
the  test  procedures  for  measuring  smoke 
and  gaseous  emissions  (ICAO 
Intematimial  Standards  and 
Recommended  Practices  Environmental 
Protection.  Annex  16.  Volume  II, 


■■IntematioDal  CoonUnating  Coundl  of 
AaraapM:*  Induatriaa  Aaaodation  (lOCAIA)  atatod 
in  a  Batanibaf  19, 1996  iiwinraandiiin  to  EPA  in 
ragutla  to  00  MniMiott  lavala  of  cttnant  productian 
aaginaa  (aa  diicuiaad  abova  typically  thMO  lavala 
ara  aignificantly  lovar  than  tfaa  axiating  EAO  00 
■tandard),  that  "Imlodatn  cotnhiiitnr  aftldanciaa 
wcaad  99.3  parcant  at  all  powar  condittona. 
indndfa^  idia.  and  thara  ia  Uttla  or  no  potantial  lor 
fuitiiaf  impcovanMot. 


I  Agncy.  CAO/CAEP 

Wocfci^  Graap  3  (Btniaakaoah-Third  Maoting— 
Boaa.  Gannaay,  "Cooibinad  Raport  of  tba 
Oartificadoa  and  Tachoology  SafagnMpa.'*lBna 
199S. 


"Aircraft  Engine  Emissions."  Second 
Edition.  July  1993.  Appmdices  2  , 3. 
and  S)  in  40  CFR  87.64  and  87.82. 
ICAO's  amendments,  which  became 
effective  on  November  11, 1993,  apply 
to  subsonic  (newly  certified  and  newly 
manufactured  for  NOx)  and  supersonic 
gas  turbine  engines,  "rhese  technical 
changes  will  simplify  the  measurement 
process  and  improve  the  measurement 
techniques  and  equipment  of  the  test 
procedures  for  smoke  and  gaseous 
emissirais.  lliese  test  procedure 
amendments  incorporated  by  reference 
will  become  effective  on  July  7, 1997. 
These  amendments  include  the 
following:  (1)  Raising  the  temperatiue 
tolerance  by  ±5  C  degrees  for  sampling 
line  of  smoke  emissions,  (2)  adding  an 
option  to  install  by-pass  around  the 
volume  meter  in  die  smoke  analysis 
system.  (3)  adding  an  option  to  install 
a  flow  splitter  to  draw  a  higher  sample 
flow  rate  through  the  probe  of  the  smoke 
analysis  system,  (4)  adding  a  test  to 
show  that  a  flow  splitter  does  not 
change  the  smoke  level  in  the  smoke 
analysis  system,  (5)  adding  new  leakage 
and  cleanliness  check  procedures  for 
gaseous  emissions  instruments,  (6) 
revising  the  recommended  curve  fitting 
technique  to  relate  emission  indices  to 
combustor  inlet  temperatiue  for  gaseous 
emissions,  (7)  adding  precautions  for 
performance  specification  accuracy  of 
HC,  CO,  and  carbon  dioxide  (COz) 
analyzers  for  gaseous  emissions,  (8) 
revising  the  performance  specifications 
of  HC,  CO,  and  OO2  analyzers  for 
gaseous  emissions,  (9)  adding  a  check 
on  the  effect  of  oxygen  <m  the  OO2 
analyzer  response  for  gaseous 
emissions,  (10)  adding  calibrations  of 
CO  and  OO2  analyzers  for  gaseous 
emissions.  (11)  revising  the  perfinmance 
specifications  of  NOx  analyzers  for 
gaseous  emissicuis.  (12)  revising  the 
calibration  and  test  gas  specifications 
for  00,  OO2,  and  NOx  for  gaseous 
emissicms,  and  (13)  revising  the 
calculation  of  the  gaseous  emissions 
parameters. 

In  the  1982  final  rule,  EPA 
incorporated  by  reference  the  then- 
existing  ICAO  testing  and  measurement 
procedures  for  aircraft  engine  emissions 
(ICAO  International  Standards  and 
Recommended  Practices  Environmental 
Protection.  Annex  16.  Volume  n, 
"Aircraft  Engine  Emissions."  First 
Edition.  June  1981.  Appendices  2,  3. 
and  5  were  incorporated  by  reference  in 
40  CFR  87.64  and  87.82)  in  order  to 
eliminate  confusion  over  minor 
difiierences  in  procedures  for 
demonstrating  ccHnpliance  with  the  U.S. 
and  ICAO  standards.  Also,  in  1982  EPA 
specified  that  "[wjhile  the  U.S.  standard 


for  gaseous  emissions  will  now  apply  to 
HC  only,  it  is  recommoided  that  00  and 
NOx  measurements  be  made  and 
reported  to  the  certificating  authority  as 
well,  for  information  only.  •  •  •  " 
Manufacturers  have  been  voluntarily 
conducting  and  reporting  CO  and  NOx 
measurements  for  twelve  years  in 
accordance  with  EPA's 
recommendation,  and  FAA  has  certified 
the  test  data  to  ICAO.^o  Thus,  formal 
adoption  of  the  ICAO  00  and  NOx  test 
procedures  requires  no  new  action  by 
manufacturers.  In  addition,  the 
existence  of  ICAO's  requirements 
ensures  that  the  costs  of  compliance  (as 
well  as  the  air  quality  impact)  writh 
these  test  procedures  will  be  minimal 

2.  Compliance  Procedure  for  Gaseous 
and  Smoke  Emissim  Standards 

In  today's  rule,  EPA  will  also 
incorporate  by  reference  the  ICAO 
compliance  procedure  for  gaseous  and 
smoke  emissions  (ICAO  International 
Standards  and  Recommended  Practices 
Environmental  Protection.  Annex  16. 
Volume  n.  "Aircraft  Engine  Emissions," 
Second  Edition.  July  1993,  Appendix  6) 
in  40  CFR  87.71  and  87.89.  This  ICAO 
compliance  procedure  applies  to 
subsonic  and  supersonic  «s  turbine 
engines  and  has  been  in  ecfect  since 
F^miary  18, 1982.  By  inccnporating  by 
reference  ICAO's  Appendix  6,  EPA  is 
today  adopting  this  compliance 
procedure  for  gaseous  and  smdce 
onissions  as  an  alternative  to 
certification  testing  every  «igine  for  a 
type  or  model.  This  ahemative 
compliance  procedure  incorporated  by 
reference  will  bectane  effective  on  July 
7. 1997.  This  change  in  the  EPA 
compliance  procedure  will  simplify  and 
reduce  the  testing  burden  of  the 
compliance  process.  According  to 
section  232  of  the  CAA.  the  Secretaiy  of 
Transportation  (DOT)  has  the  authority 
to  enforce  the  aircraft  emission  , 
standards  established  by  Q'A.^'  On  June 
29. 1995  the  Secretary  (or  more 
specifically  the  Admhiistrator  of  the 
FAA)  incorporated  by  reference  KIAO's 
Appendix  6  as  an  alternative  for 
demonstrating  compliance  to  the 
gaseous  and  smoke  emissions,  and  dius, 
established  the  level  of  canfidenoe 
required  for  U.S.  compliance  testing. 
Therefore,  todajr's  action  by  EPA  to 
adopt  Appendix  6  as  an  alternative  for 
compliance  procedures  concurs  with 
the  required  level  of  confidence 
established  by  the  Secretary  for 


certification  testing,  and  thus  it  is  an 
acceptid)le  means  of  compliance. 

Tins  compliance  procedure  is  as 
described  above  an  ahemative  method 
of  complianoe,  and  thus,  the  use  of  tbe 
procedure  is  voluntary  for 
manufacturers.  Manufacturers  have 
been  using  this  complianoe  procedure  to 
adhere  to  ICAO's  requirementa  since 
1982,  and  more  recently  manufacturera 
have  been  using  it  voluntarily  as  an 
altnnative  for  DOT'S  complianoe 
regulations.  Thus,  foimal  adoption  of 
the  ICAO  conpliance  procedure  for 
gueous  and  smoke  onissions  as  an 
alternative  complianoe  procedure 
requires  no  new  acti<Hi  by 
manufacturers.  In  addition,  since  the 
ocmipliance  procedure  is  optional  and 
the  ICAO  requirementa  (and  DOTs 
recenUy  adopted  regulatioos)  have  been 
in  existence  for  yeers,  the  cost  (as  well 
as  the  air  quality  impact)  of  this 
alternative  compliance  procedure  will 

be  minimal 

3.  Test  Fuel  Specifications 

bi  July  1988,  ICAO  amended  the  test 
fuel  specifications  which  it  had 
previously  adopted  in  1981. 
Specifically,  the  1988  amendmenta 
(apply  to  subsonic  and  supenonic  gas 
tuibine  engines)  broad«ied  the  ranges  of 
allowable  test  fuel  naphthalenes 
content,  hydrogen  content,  viscosity, 
final  boiling  point  values,  and  aromatics 
content  and  allowed  wider  bands  of 


*Thaae  maaiiiramanli  ha««  baao  afaown  to  i 
the  axiiting  EAO  00  and  NOx  atandarda. 

"  SpadflcaUy.  tha  FAA  of  tha  DOT  to  laaponaibto 
iot  enfareamant  of  tha  airoaft  wniaaiow  atandarda 
aataUtohadbyEPA. 


In  1982.  EPA  established  test  fuel 
specifications  that  matched  ICAO's  1981 
test  fuel  specifications.  EPA  has  not 
changed  ita  test  fiiel  qiecifications  since 
1984,  vrhan  EPA  finalized  amendmrata 
in  tegponae  to  reported  difficulties  by 
manufacturers  in  procuring  fuels 
meeting  the  existing  test  fiiel 
specifications.^^  The  1984  EPA 
amendmJmta  broadened  the  ranges  of 
allowable  test  fiiel  naphthalenes 
content,  hydrogen  content,  viscosity, 
and  final  boiling  point  values.  These 
1984  changes  resulted  in  a  difference  in 
test  fiiel  specifications  betweoi  Q>A  and 
ICAO  standards.  However  at  that  time, 
EPA  believed  ICAO  would  soon  amend 
ita  test  fuel  specifications  to  match 
EPA's  new  specifications.  Instead,  since 
the  1984  amendmenta  by  EPA, 
diffarenoes  between  EPA  and  ICAO  fiiel 
^Mcifications  have  remained,  and 
ICAO's  1988  amendmenta  did  not 
address  the  disparity.  In  fact,  in  1988 
ICAO  widened  the  range  of  acceptable 
fuels  even  furthw  than  the  1984  EPA 
specifications.  As  discussed  above,  the 
1988  ICAO  amendmenta,  which  became 
efiiective  on  November  17, 1988, 
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broadened  the  ranges  of  allowable  test 
fiiel  naphthalenes  content,  hydrogen 
content,  viscosity,  final  bodling  point 
values,  and  aromatics  content  and 
aUowed  widw  bands  of  acceptability.  In 
^dy  1.993,  ICAO  amended  its  test  fuel 
specifications  slightly.  These 
specifications,  which  became  effective 
on  November  11, 1993  and  apply  to 
subsonic  and  supersonic  gas  ttubine 
engines,  require  aircraft  engine  testing 
fuel  to  have  a  certain  density  instead  of 
a  specific  gravity,  and  changes  the  units 
of  net  heat  of  combustion  of  testing  fuel 
from  kilojoule/kilogram  (k)/kg)  to 
mega)ouleAdlogram  (M]/kg). 

In  response  to  these  differences,  EPA 
has  once  again  revisited  the  test  fuel 
issue.  For  the  1993  ICAO  amendments 
to  the  specific  gravity  and  net  heat  of 
ounbustian,  EPA  believes  that  because 
these  two  changes  to  the  ICAO  test  fuel 
specifications  are  merely  changes  to  one 
property's  description  and  another 
property's  luiits,  but  not  changes  to  the 
allowable  range  of  values  for  these 
propoties,  EPA  will  adopt  the  1993 
ICAO  changes  from  specific  gravity  to 
density  and  from  k]/kg  to  MjAcg  for  net 
heat  combuation  (see  section  87.61  of 
today's  regulations).  For  the  remaining 
test  friel  differences,  each  property  is 
discussed  separately  below.  For 
purposes  of  OHnparison,  the  ICAO 
specifications  and  U.S.  commercial  (et 
fuel  diaractaristics  of  interest  are 
presented  below  in  Table  1.  Survey  data 
on  jet  fuels  ctmducted  by  the  National 
Institute  for  Petroleum  and  Energy 
Research  (NIPER)  indicates  that  the 
arcMnatics  content  and  kinematic 


viscosity  of  current  U.S.  commercial  jet 
fuels  found  in-use  have  values  which 
overlap  with  the  ICAO  test  fuel 
specifications.^  The  ICAO  aromatics 
content  specification  has  a  higher 
maximum  limit  than  the  ciirrent  U.S. 
specification.  Since  fuels  with  higher 
aromatics  content  generally  are  more 
severe  for  emissions  testing  piuposes, 
adopting  the  ICAO  aromatics  content 
specification  would  not  adversely  affect 
in-use  ami— inn».  Lowering  the 
kinematic  viscosity  minimum  limit 
would  also  not  afiect  emissions  because 
it  would  only  have  an  effect  on  the  cold- 
starting  operation  of  aircraft  engines 
(not  idle,  landing-take-off,  or  cruise 
operations)  due  to  the  manner  in  which 
aircraft  engines  function,  and  the 
starting  operation  is  not  measured  in  the 
emissions  test  procediues.  Thus  for 
aromatic  content  and  kinematic 
viscosity  where  differences  existed  in 
the  past,  not  only  are  the  current  U.S. 
commercial  jet  fuels  adequately  similar 
to  the  ICAO  specifications,  but  the  ICAO 
specifications  would  not  advwsely 
affect  in-use  emissions;  therefore,  EPA 
will  adopt  these  ICAO  specifications  for 
the  purpose  of  certification  emission 

testing. 

The  NIPER  survey  data  shows  that 
U.S.  jBt  fuel  distillation  temperatures 
closely  track  EPA  and  ICAO 
requirements  but  that  the  ICAO 
specification  allows  a  5  "^  lower  10 
percent  boiling  point  and  final  boiling 
point.  However,  adopting  the  ICAO 
specification  for  distillation  temperature 
at  10  percent  and  final  boiling  points, 
which  has  a  lower  tniniirnim  limit  than 


the  current  U.S.  specification,  woidd 
have  no  disconible  eSect  on  emissions. 
In  addition,  similar  to  aromatics 
content,  the  ICAO  naphthalenes  content 
specification  has  a  higher  maximum 
limit  than  the  current  U.S.  specification. 
Since  fuels  with  a  higher  napthalenes 
content  are  more  severe  for  emission 
testing  purposes,  adopting  the  ICAO 
naphthalenes  content  specification 
would  not  adversely  affect  in-use 
emissions.  For  hydrogen  content, 
adopting  the  ICAO  specification,  which 
has  a  0.1  mass  percent  higher  maximum 
limit,  would  be  a  minor  change  that 
would  have  no  effect  on  emissions. 
Since  distillation  temperatiue, 
naphthalenes  content,  and  hydrogen 
content  have  no  adverse  effect  on  in-use 
emissions,  EPA  will  adopt  the  ICAO 
specifications  for  the  purpose  of 
certification  emission  testing.  Moreover, 
the  ICAO  agreements  to  adopt  today's 
NOx  standards  woe  based  on  these  test 
fuel  specifications.  If  EPA  does  not 
adopt  these  test  fuel  specifications,  the  ~ 
U.S.  NOx  standards  would  not  be 
entirely  consistent  with  ICAO 
standards. 

In  addition,  unless  specified 
otherwise  in  the  above  discussion  for 
test  fuel  specifications  or  in  the 
accompanying  test  fuel  regulations  for 
this  section  (see  87.61  of  the 
regulations),  manufacturers  should 
comply  with  the  latest  version  of  the 
aviation  fiiel  specifications  from  the 
American  Society  for  Testing  and 
Materials  (ASTM).^^ 


Table  1.— Comparison  of  U.S.  Jet  Fuel  Characteristics  to  Current  Differences  Between  EPA  and  ICAO 

Test  Fuel  SPEaFiCATiONS 
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E.  Engines  "DeugpgdfbrApplicatitms 
That  Otherwise  Would  Have  Been 
FutfiUed  by  Tiubojetand  Turbofan 
Engines" 

In  July  1993  ICAO  amended  the 
applicability  of  its  regulations  Ux 
subsonic  turbojet  and  toibofm  twiglium 
to  include"*  *  '  engines  designed  for 
applications  that  otherwise  would  have 
been  fulfilled  by  turbojet  and  tuibofim 
engines."  This  ICAO  provision  evolved 
from  recent  industry  developmental 
work  performed  on  propfan,  unducted 
fan,  and  advanced  ducted  propfan 
(ADP)  engines.  Hie  propfan  ot  imducted 
fan  engines  can  be  thought  of  as  either 
an  advanced  version  of  the  turbopn^ 
having  a  propeller  capable  of  very  hig^ 
mach  numbms  or  a  tuibofan  with  an 
extremely  high  effective  bypass  ratio. 
This  high  bypass  ratio  daaeases  fuel 
consumption  and  thus  has  a  hi^ier 
propulsion  efficiency.  Propfan  engines 
have  blades  that  are  thin  and  swept  back 
to  increase  their  capability  to  withstand 
relative  velocities.  ^ 

Pratt  and  Whitney's  advanced  ducted 
prop  (ADP)  is  an  example  of  a  propfan. 
The  ADP  offers  significantly  reduced 
fiiel  consumption,  low  noise,  and  low 
emissions  compared  to  high-bypass 
ratio  turbofans.  The  ADP  has  these 
charactoristics  through  the  use  of  a 
special  fan  drive  system  allowing  for  a 
lower  Can  tip  speed  and  slower  exhaust 
gas  velocities.  Both  the  fan  tip  speed 
and  the  exhaust  gas  velocity  are  major 
sources  of  inefficiency  in  a  turbine 
engine.^ 

m  today's  rule,  EPA  will  apply  its 
regulatory  provisions  for  subsonic 
turbojet  and  turbofan  engines  to  include 
these  new  applications.  To  meet  public 
health  and  wrelfare  protection 
requirements  of  section  231  of  the  CAA, 
EPA  must  ffiisure  that,  if  any  of  these 
technologies  become  commercially 
viable,  their  emissions  will  be  r^ulated, 
given  that  these  new  engines  woiild 
contribute  to  overaU  aircraft  emissions. 
Currently,  none  of  these  developmental 
engines  have  been  certified,  but  if  they 
certify  in  the  future,  they  will  be 
covered  by  the  requirements  that  apply 
to  turbojet  and  turbofan  engines.  [See 
the  Regulatory  Support  Document  for 
further  discussion  of  these  engine 
applications.)  It  is  EPA's  imderstanding 
that  the  development  of  the  propfan  and 
imducted  fan  engines  has  not  been 
active  recently,  but  the  development  of 
the  ADP  ii  ongoing.  These  engines  will 


need  to  comply  vdth  ICAO's  1993 
amendments  if  produced,  and  thus. 
ICAO's  standards  %vill  nosure  diat  if 
these  q^Ucatians  were  developed  they 
will  have  the  technology  to  meet  today's 
pnmiulgated  standards. "  In  addition, 
the  existence  of  ICAO's  1993  standards 
ensures  that  the  cost  of  compliance  (as 
well  as  the  air  quality  impact)  <rf  today's 
promulgated  requirements  to  include 
these  new  engine  applicatians  will  be 

minlmiil 

P.  Correction  to  the  Exponent  for  Rated 
Output  in  the  Equation  of  the  Smoke 
Number  f<H-  New  Aircmfi  Turboprop 
Engines 

Because  of  an  editorial  encr.  the 
exponent  for  rated  output  in  the 
equation  at  the  smoke  number  for  new 
aircraft  turboprop  engines  was 
inconectly  specified  as  -168  (see  secticm 
87.31(eH3)  of  the  reguktiaos).  For  this 
smoke  number  equaticm  in  section 
87.31(e)(3)  of  the  regulations,  EPA  today 
corrects  the  eiqionent  value  for  rated 
output  to  -0.168. 

IV.  CoordiBatkiB  Vnik  FAA 

The  requhements  contained  in  the 
notice  are  being  adopted  after 
consultation  with  the  Secretary  of 
Transportation  in  order  to  assure 
appropriate  consideration  of  aircraft 
safety.  Under  section  232  of  the  CAA. 
the  Secretary  of  Transportation  (DOT), 
has  the  responsibility  to  enforce  the 
ainaaft  emissicHi  standards  establi^ied 
by  EPA  under  section  231. » In 
addition,  section  231(b)  of  the  CAA 
states  that  "[a]ny  regulation  prescribed 
under  this  section  *  *  *  shall  tiilc« 
effect  (after  consultation  with  the 
Secretary  of  Transportation)  to  pennit 
the  development  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  coiiq>liance 
*  *  *."  Asinpastr\ilemakingsand 
pursuant  to  the  above  rafsroiced 
sections  of  the  CAA.  EPA  has 
coordinated  with  the  Federal  Aviation 
Administration  (FAA)  of  the  DOT 
during  the  process  of  formulating  the 
promulgated  emission  standards  and 


*>  NatioaalliMtitnt*  for  PMrotaum  and  BiMcgy 
tiiiMch  OVrai,  "AviKfam  TvtiiiM  PimIs.  1096". 
Clarjl  L  Didtaoo  tad  Gmm  P.  Stunn.  Jr..  March 
1996.  NIPEIt-lM  PPS  Sa/X 


**ASTM.  "Standvd  SpaciflcaUeo  for  Aviatiaa 
TuiUmFmU."  DISSS. 


"  VS.  EnTiiaaaiMital  Protactkm  Agency, 
"Ragulatoty  Support  Document  for  Airctaft  Engine 
Bmiaaiona  Regulations. "  Febraaiy  1997. 

*  U.S.  Environmental  Protection  Agency. 
"Ragulatocy  Support  Document  far  Aircraft  Engine 
Emlteiona  Regulationa,"  Febraaiy  1997. 


rt  Althoo^  ICAO  raqninmento  in  Annex  16, 
Volume  n  apply  to  soch  appUcatiaaa.  qwdfically 
certifying  profrfui,  unducted  fuu  and/or  advanced 
ducted  propfan  appUcattoBa  may  reqnira  variationa 
to  the  teat  proceduiaa  apwriWed  by  ICAO  in  Annas 
16.  Volume  0.  Thua.  prior  to  certtffii^  thaae  at^ine 
applications  as  gas  turbine  engines,  the  test 
procedure  vaiiatioas  would  need  to  be  worked  out 
by  KAO.  Due  to  the  intematioaal  nature  of  the 
aviation  industry,  this  work  would  beet  be 
performed  through  a  working  ptNip  of  the  KAO 
Committae  on  Aviation  Environmental  Protection 
(CAEP). 

>  Specifically,  the  FAA  of  the  DOT  has  the 
raeponaibility  to  anioroe  Ifaa  aircraft  amiaaion 
standards  aet^bliahed  fajr  EPA. 


test  procedures  for  aircraft  engine 
emissions  set  forth  here. 

Moraover.  FAA  is  the  official  U.S. 
delegate  to  ICAO.  FAA  agreed  to  the 
1993  amendments  at  ICAO's  Second 
Meeting  of  the  Committee  on  Aviation 
Environmental  Protectiao  (CAEP  II)  ^ 
after  advisemoit  from  EPA.  After  CAEP 
n.  FAA  then  notified  EPA  of  the 
detailed  revisims  to  the  ICAO 
Standards  and  Recommended  Practices 
for  Aircraft  Rngino  EmissioDS  to  be 
incorporated  by  EPA  in  its  aircraft 
engine  emiaeions  r^ilations  (if  EPA 
diooaes  to  take  such  acticn).  30  FAA  was 
a  member  of  two  CAEP  III  sidigroups 
(among  others).  '>  Economic  and 
Analyris  Sub^tmp  and  the  Certification 
and  Technology  Subgroup,  which  both 
included  projections  of  tedmology  and 
cost  consideratians  of  the  ICAO 
standards  adopted  in  1993  in  separate 
CAEP  in  reports  respectively.  The 
reports  were  entitled.  "ICAO  CASP 
Working  Group  3  (Emissions)— 
Combined  Reprat  of  the  Certification 
and  Tedmolc^  Subgroiqps"  and  "ICAO 
CAEP  Working  Group  4,  Coordination 
and  Economic  Analyvis,  Final  Report  of 
the  Eoonnmir  Analysis  Subg^vup" 
(Bonn.  Germany.  Jime  1995).  Theee 
reports  were  a  source  for  EPA's 
projections  of  the  technology  and  cost 
consideratians  for  compliance  with 
today's  action,  and  they  serve  as  another 
fonn  of  ccmsultatian  with  the  DOT. 

In  additicm.  as  discussed  above.  FAA 
wiU  have  the  respmsil^ty  to  enforce 
todajr's  |»omulgated  requirements.  As  a 
part  of  its  compliance  req>onsibilities, 
FAA  conducts  the  emission  tests  or 
delegates  that  responsibili^  to  the 
engine  manufacturer,  whim  is  then 
monitored  by  the  FAA.  Since  the  FAA 
does  not  have  the  resources  or  the 
funding  to  test  engines  themselves.  FAA' 
selects  engineers  at  each  plant  to  serve 
as  representatives  (called  desigmrted 
engineering  rqnesentatives  (KRs))  for 
the  FAA  vAiHb  the  manufacturer 
perfonns  the  test  procedures.  DERs' 
responsibilities  iiudude  evaluating  the 
test  plan,  the  test  engine,  the  test 
equipment,  and  the  final  testing  report 
sent  to  FAA.  DERs'  re^KHUibilities  are 
detennined  by  the  FAA  and  today's  rule 
will  not  affect  their  duties. 


»  The  Second  Meeting  of  CAEP  (CAEP  n) 
occuned  in  Montreal,  Quebec  from  necembei  2 
through  13  in  1991. 

"U.S.  Dapertment  of  Tranqwrtation.  Federal 
Aviation  Administration,  Reviaiaas  to  the  CAO 
standards  and  reoommended  practioas  fbr«iicraft 
engine  aniaaiaas.  Latter  from  Nicfaolaa  P.  Kmll  to 
Richard  Wilaon  of  the  U.S.  Environmental 
Ptotaction  Agency,  August  27, 1993. 

»' The  •nUrdMsstii^  of  CAEP  (CAEP  ni)  occurred 
in  Montreal,  Quebec  from  n«r««.i.«.  5  tbroogh  15 
in  1996. 
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V.  Regulatory  Impacts 

Aircraft  engines  are  international 
commodities,  and  thus,  they  are 
designed  to  meet  international 
standards.  Today's  rule  will  have  the 
benefit  of  establishing  consistency 
between  U.S.  and  international  emission 
standards  and  test  procediues.  Thus,  an 
emission  certification  test  which  meets 
U.S.  requirements  will  also  be 
applicable  to  all  ICAO  requirements.  As 
discussed  above,  all  engines  covered  by 
today's  federal  standards  already  meet 
the  standards  at  vrill  meet  them  by  the 
standards'  effective  dates.  EPA  knows  of 
only  2  engine  types  that  do  not 
currently  meet  all  of  the  standards.  Pratt 
ft  Whitney  and  Rolls-Royce,  the 
manufacturers  of  these  two  engine 
t3rpes,  are  already  developing  improved 
technology  in  response  to  the  ICAO 
standards  that  match  the  standards 
adopted  here,  and  EPA  does  not  believe 
that  the  costs  incurred  by  the  aircraft 
industry  as  a  result  of  the  existing  ICAO 
standards  should  be  attributed  to 
toda]r's  regulatians.  Also,  the  test  data 
necessary  to  determine  compliance  are 
already  collected  by  manufacturers 
during  current  engine  certification  tests. 
Therefore,  EPA  believes  that  the 
{nomulgated  regulations  wdll  impose  no 
additional  burden  on  maniiiacturers. 

The  existence  of  ICAO's  requirements 
nsuhs  in  minimal  cost  as  weU  as  air 
quality  benefits  from  today's 
promulgated  requirements.  Since 
aircraft  and  aircraft  engines  are 
intematifmal  commodities,  there  is 
some  commercial  benefit  to  consistency 
between  U.S.  and  intematifnial  emission 
standards  and  control  program 
requirements  (i.e.,  easier  to  qualify 
products  for  intematicmal  markets  since 
^AA  can  c«tify  engines  for  ICAO 
compliance).  While  not  a  regulat(»y 
impact  per  se.  EPA  adoption  of  the 
ICAO  standards  and  related 
requirements/test  procedures  meets  our 
treaty  obligations  and  strengthens  the 
U.S.  position  in  future  ICAO/CAEP 
processes  related  to  emission  standards. 

VL  PaUic  Paitkipatiai 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  the 
provisions  of  today's  action  as  non- 
controversial,  and  based  on  outreach 
efforts  with  all  aSacted  parties,  EPA 
anticipates  no  adverse  or  critical 
comments.  The  existence  of  ICAO's 
requirements  ensures  that  the 
promulgated  regulations  impose  no 
additional  burden  on  manufacturers. 
Aircraft  engine  manufactiuers  have 
indicated  that  they  will  not  be  adversely 
affacted  by  this  direct  final  rule,  and 
thus,  the  Agency  expects  no  adverse 


conunents  for  those  manufacturers. 
Similarly,  the  Agency  does  not  expect 
adverse  conunents  from  the 
environmental  conunimity  or  state  and 
local  governments,  since  the 
environmental  impact  is  at  least 
directionally  positive. 

This  action  will  become  effective  July 
7, 1997.  If  the  Agency  receives  adverse 
conunents  by  June  9, 1997,  EPA  will 
publish  a  subsequent  Fedmral  Re^ater 
document  withmawing  this  rule.  In  the 
advent  that  adverse  or  critical  comments 
are  received,  EPA  is  also  pubUshing  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  a  separate  action  today  (found  in  the 
PropoMd  Rule  section  of  this  Federal 
Register),  which  proposes  the  same  riile 
duuages  contained  in  this  direct  final 
rule.  Any  adverse  comments  received  by 
the  date  listed  above  will  be  addressed 
in  a  subsequent  final  rule.  EPA  will  not 
institute  a  second  comment  period  on 
'his  action.  Any  parties  interested  in 
commenting  on  tnis  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  7, 1997. 

Ncmetheless.  if  public  conunents  are 
to  be  submitted,  the  Agency  requests 
wherever  applicable,  hill  supporting 
data  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
iiiMiriiniiTn  use  of  the  conunents. 
Conunenters  are  especially  encouraged 
to  provide  specific  suggestions  for  any 
changes  to  any  aspect  of  the  regulations 
that  they  beUeve  need  to  be  modified  or 
improved.  All  comments  should  be 
directed  to  EPA  Air  Docket,  Docket  No. 
A-94-66  (See  AOfMESSCS). 

Conunenters  desiring  to  submit 
proprietary  information  for 
consideration  shoiild  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  "Confidential  Business 
Infonnation."  Submissions  containing 
such  proprietary  infonnation  should  be 
sent  directly  to  the  contact  person  listed 
above  (See  AODNESSES),  and  not  to  the 
public  docket,  to  ensure  that  proprietary 
infcHmation  is  not  inadvertently  placed 
in  the  docket. 

Infonnation  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  by  tlu 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Vn.  Statutory  AntlMrity 

The  statutory  authority  for  today's 
rule  is  provided  by  sections  231  and 
301(a)  of  the  Clean  Air  Act.  as  amended, 
42  U.S.C  7571  and  7601.  See  section  II. 


of  today's  rule  for  discussion  of  how 
EPA  meets  the  CAA's  statutory 
requirements. 

Vm.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866,  58  FR 
51735  (Oct.  4, 1993),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  m  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  soious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buc^tary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  direct  final  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  and  is  therefore 
not  subject  to  OMB  review.  As  a  result 
of  the  ICAO  standards,  all  aircraft 
engines  covered  by  today's  direct  final 
rule  already  meet  the  standards  or  will 
do  so  by  the  time  the  standards  go  into 
effect.  Thus,  the  annual  efiiact  on  the 
economy  of  today's  promulgated 
standards  will  be  minimal,  and  none  of 
the  other  thresholds  identified  in  the 
executive  order  will  be  triggered  by  this 
action. 

K.  Compliance  With  Rq^datory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
5  U.S.C.  601-602,  requires  that  fiaderal 
agencies  examine  the  effects  of  their 
regulatims  on  smaU  entities.  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996 
amended  those  requirements.  The 
SBREFA  requires  an  agency  to  prepare 
a  Regulatory  Flexibility  Analysis  in 
conjunction  with  the  rulemaking,  unless 
the  agency  head  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Pursuant  to  section  605(b)  of 
die  RFA  as  amended  by  SBREFA.  EPA 


has  determined  that  it  is  not  necesaaiy 
to  prepare  a  regulatory  flexibility 
analyris  in  connection  with  this  direct 
final  rule.  EPA  has  also  determined  that 
this  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  mtities.  Because  of  the 
limited  classes  of  aircraft  engines  to 
which  today's  regulations  apply,  no 
small  entities  are  affacted. 

X.  Submission  to  Conyrass  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
Goieral  of  the  General  Aocounting 
Office  prior  to  the  publicaticm  of  ue 
nde  in  today's  Federal  Regislsr.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

XL  Uafimded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Refann  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  govemmraits  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
anal3rsis.  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  5100  miUion 
or  mom  in  any  one  year.  Before 
promulgating  an  EPA  nde  for  whidi  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosdy.  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  whm  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  cosdy,  most  cost-effiective 
or  least  burdensome  alternative  if  the 
Administrator  pid>lishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adq;rted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
signifirandy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  develc^ied 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  «*niihHng 
officials  of  afEected  small  governments 
to  have  meaningfid  and  timely  input  in 


the  development  of  EPA  regulatory  otherwise  would  have  been  fulfilled  by 

proposals  with  significant  Federal  turbojet  and  tuibo&n  engines  except 

inteigovemmentd  mandates,  and  engines  of  class  T3,  T8,  and  TSS. 

informing,  educating,  and  advising  •        •        •        •        • 
small  governments  on  compliance  with         3.  Section  87.2  is  amended  by  adding 

the  regulatory  requirements.  Uie  iblkming  abbreviations  in 

EPA  has  determined  diatdiis  rule  alphabetical  order  to  read  as  follows: 
does  not  "i»**"»"  a  Federal  mandate  that 

mayresuhinexpoiditureofSlOO  |t7.2   AbbiewMlona. 

million  or  more  for  State,  local,  OT  tribal  •        •        •        •        • 
governments,  in  the  aggregate  or  the  00    Carbon  Mtmoxide. 

private  sector  in  any  one  yeer.  As  a  •        •        •        •        • 
result  of  the  ICAO  standards,  all  aircraft  NOx  Oxides  of  nitrogen, 

engines  covered  by  today's  rule  already  *       •       •       •       • 
meet  the  promulgated  standards  or  wiU 

do  so  by  the  time  the  standards  will  go  Subpart  C    E«h»urt  Emlaaioni 

into  effect  Thus,  the  annual  effect  on  Alroafl  Qm  TurbiM  Enginas) 
the  economy  of  today's  promulgBted  .  -,_^^      «--,  i  j  jt„ 

standards  vrtll  be  miiirJaniS^  J.i~?^ ''"  **  f^'*??^,      . 

today's  nde  is  not  subject  to  die  f'llS'I^P'^P*"  ^^^'  ^^^^^'  "*** 

lequirements  of  sections  202  and  205  of  ^'^'^  to  read  as  foUofws: 

die  UMRA.  117^    Standvdalon 
Xn.  Papenrork  RadoctioB  Act 


This  rule  does  not  itself  impose  any 
reporting  ot  recordkeeping 
requirements.  Any  reporting  and 
reondkeeping  requirements  associated 
writh  these  standaids  will  be  defined  fay 
the  Secretary  of  Transpwtaticm  in 
enforcement  regulati<His  issued  latv 
under  the  provisians  of  section  232  of 
the  Clean  Air  Act  Since  most  if  not  all 
manu&cturen  already  measure  00  and 
NO.  and  rep<Ht  the  results  to  the  FAA, 
any  additioml  reporting  and  record 
keeping  requirements  associated  with 
FAA  enibroement  of  these  regulations 
are  likely  to  be  very  smalL 

List  ofSobiects  in  40  CFR  Part  87 

Envinnimental  protection. 
Incorporation  by  reference.  Aircraft 
engines. 

Dated:  April  29. 1997. 
Caral  M.  BrawMT. 
Administrator. 

40  CFR  Part  87  is  amended  as  foUows: 

PART  87— CONTnOL  OF  AIR 
POLLUTION  FROM  AIRCRAFT  AND 
AIRCRAFT  ENQME8 

1.  The  authority  citation  Cor  part  87 
continues  to  read  as  follows: 

Anifaarily:  Sacs.  231. 301(a).  Claan  Air  Act. 
as  amended  (42  VS.C  7571.  7601(a)). 

Subpart  A— Ganaral  ProvtakNW 

2.  Section  87.1  is  amended  by  revising 
die  definition  of  "Class  TP'  in 
paragraph  (a)  to  read  as  follows: 


187.1 

(a)-  •  • 

Cfoss  TP  means  all  tuifaobn  or 
turbojet  aircraft  engines  or  aircraft 
engines  desipied  far  applications  that 


(d)  Gaseous  eidiaust  emissians  frvxn 
eadi  new  commercial  aircraft  gas 
tuifaine  engine  dull  not  exceed: 

(1)  Claases  TF,  T3.  T8  engines  greater 
than  26.7  Idlonewtons  rated  output- 

(i)  Rigines  manufactured  on  or  after 
January  1. 1984: 
Hydrocarbons:  19.6  grams/ldlonewton 

lO. 
(ii)  Engines  manufactiued  on  or  after 
July  7. 1997. 
Carbcm  Monoxide:  118  grams/ 

kilaneifvtaniO. 
(iii)  Engines  of  a  type  or  model  of 
ttdiich  the  date  of  manufacture  of  the 
first  individual  production  model  %vas 
on  m  before  December  31. 1995  and  for 
which  the  date  of  manufacture  of  the 
individual  engine  was  on  or  before 
December  31. 1999. 
Oxides  of  Nitrogen:  (40  -i-  2(iPR))  grams/ 

kilonewtons  lO. 
(iv)  Engines  of  a  type  or  model  of 
whidi  the  date  of  manufacture  of  the 
first  individual  producticm  modri  was 
after  December  31. 1995  or  for  whidi 
the  date  of  manufactiue  of  the 
individual  engine  was  after  December 
31. 1999: 
Oxides  of  Nitrogen:  (32  +  1.6(ri>R)) 

grams/ldlonewtons  rO. 
(v)  The  emission  standards  prescribed 
in  paragraphs  (d)(1)  (iii)  and  (iv)  of  this 
section  apply  as  prescribed  begbming 
Jufy  7. 1997. 

[2]  Class  TSS:  Engines  manufactured 
on  ot  after  January  1, 1984: 
Hydrocarb<His=140(0.92) '<'"  grams/ 

kilonewtcms  rO. 

(e)  •  *  • 

(3)  Class  TP  of  rated  output  equal  to 
or  greatw  than  1,000  kilowatts 
manufactured  on  or  after  January  1. 
1964: 


I    'rW..«>J«'.<     Xdtrii   fl      100*7    /    Diilaa    ttnA  tfomitaHnna 
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»I=187(ro)  -0 '"  (ro  is  in  kilowatts) 


Subpart  0— Teet  Prooedurae  for 
Engine  Exhaust  Qaeeoua  Emieaions 
CAkcrafl  and  Alrcratt  Qaa  Turbine 
Engines) 

5.  Section  87.60  is  amended  by 
revising  paragraph  (c)  to  read  as  follovrs: 

§  87.M   bitrodiicflon. 

•  •        •        •        • 

(c)  The  exhaust  emission  test  is 
designed  to  measure  hydrocarbons, 
c^iT*^"  monoxide,  carbon  dioxide,  and 
oxides  of  nitrogen  concentrations,  and 
to  determine  mass  emissions  through 
calculaticms  diuing  a  simulated  aircraft 
landing-takeoff  cycle  (LTO).  The  LTO 
cycle  is  based  on  time  in  mode  data 
during  high  activity  periods  at  major 
airports.  The  test  for  propulsion  engines 
consists  of  at  least  the  folloMring  four 
modes  of  engine  operation:  taxi/idle, 
takeoff,  climbout,  and  approach.  The 
mass  emission  for  the  modes  are 
combined  to  yield  the  reported  values. 

•  •        •        •        • 

6.  Section  87.61  is  revised  to  read  as 
follows: 

lazjl    TiMbifMftMiapecMcaaoiw. 

For  exhaust  emission  testing,  fuel 
meeting  the  specifications  listed  in  this 
section  shall  be  used.  Additives  used  for 
the  piupose  of  smoke  suppression  (such 
as  organometallic  compoimds)  shall  not 
be  present 

Property  and  Allowable  Range  of  Values 

Density  kg/m^  at  15  *C:  780-820. 

Distillation  temperature,  *C:  10% 
boiling  point,  155-201;  final  boiling 
point,  235-285. 

Net  heat  of  combustion,  KQ/kg:  42.86- 
43.50. 

Aromatics,  volume  %:  15-23. 

Naphthalenes,  volume  %:  1.0-3.5. 

Smoke  point,  mm:  20-28. 

Hydrogen,  mass  %:  13.4-14.1. 

Sulfur,  mass  %:  less  than  0.3%. 

Kinematic  viscosity  at  -  20  *C 
mmVs:  2.5-6.5. 

7.  Section  87.62  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1*7.82   Test  prooedura  tprapuWoii 


recommended  idle  poMrer  setting.  In 
such  cases  the  Secretary  shall  specify  an 
alternative  test  condition. 


(a)*  •  • 

(2)  The  taxi/idle  operating  modes 
shall  be  carried  out  at  a  power  setting 
of  7%  rated  thrust  unless  the  Secretary 
determines  that  the  unique 
characteristics  of  an  engine  model 
undergoing  certification  testing  at  7% 
would  result  in  substantially  different 
HC  and  CO  emissions  than  if  the  engine 
model  were  tested  at  the  manufacturers 


8.  Section  87.64  is  revised  to  read  as 
follows: 


fS7J4   SwiptngwdiialyBcel 
prooedurw  for  mMsunng  j 


The  system  and  procedures  for 
samplii^  and  measurement  of  gaseous 
emissions  shall  be  as  specified  by 
Appendices  3  and  5  to  Intemadonal 
Qvil  Aviation  Organization  (ICAO) 
Annex  16,  Environmental  Protection, 
Volume  n,  Aircraft  Engine  Emissions, 
Second  Edition.  )tdy  1993,  which  are 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1 CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  Mrill  be 
published  in  the  Federal  Regi^. 
Frequent  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR,  401  M  Street,  SouUiwest, 
Washington,  DC  20460.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington  DC.  Copies  of  this 
document  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit.  P.O.  Box  400,  Succursale:  Place  de 
L'Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400, 
M(mtreal,  Quebec,  Canada  H3A  2R2. 

9.  Section  87.71  is  revised  to  read  as 
follows: 


187.71    CompltancewHh 
amission 


Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonewton/ 
thrust/cycle  or  grams/kilowatt/cycle  as 
calculated  in  §  87.64  with  the  applicable 
emission  standard  under  this  part.  An 
acceptable  alternative  to  testing  every 
engine  is  described  in  Appendix  6  to 
Intematioital  Qvil  Aviation 
Organization  (ICAO)  Annex  16, 
Environmental  Protection,  Volume  II, 
Aircraft  Engine  Emissions,  Second 
Edition,  )uly  1993,  which  is 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
publislwd  in  the  Federal  Eaigiater. 


Frequmit  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA. 
OAR.  401  M  Street.  SouUiwest, 
Washington.  DC  20460.  or  at  die  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington.  DC  Copies  of  this 
document  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  P.O.  Box  400,  Succursale:  Place  de 
L'Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400. 
Mraitreal,  Quebec,  Canada  H3A  2R2. 
Other  methods  of  demonstrating 
compliance  may  be  approved  by  the 
Secretary  with  the  concurrence  of  the 
Administrator. 

10.  Section  87.82  is  revised  to  read  as 
follows: 

f87J2   SanplngMdanalytfeal 
prooedurss  for  msasurlng  amolw  sxhaust 


The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  as  specified  by 
Appendix  2  to  International  Qvil 
Aviation  Organization  (ICAO)  Aimex 
16,  Volume  n.  Environmental 
Protection,  Aircraft  Engine  Emissions, 
Second  Edition.  July  1993,  which  are 
incorporated  herein  by  refiBrence.  This 
incorporation  by  refarence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  pari  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Frequent  dianges  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR.  401  M  Street.  Southwest, 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  of  this 
document  can  be  obtained  from  the 
International  Qvil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  P.O.  Box  400,  Succursale:  Place  de 
L'Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Stiite  400, 
Montreal,  Quebec,  Canada  H3A  2R2. 

11.  Section  87.89  is  revised  to  read  as 
follows: 

%  87.88   OwnpNsncs  wWi  amows  afiiMslon 


Compliance  with  each  smoke 
emission  standard  shall  be  determined 
by  comparing  the  plot  of  SN  as  a 
function  of  power  setting  with  the 
applicable  emission  standard  under  this 
pari.  The  SN  at  every  power  setting 
must  be  such  that  there  is  a  high  degree 
of  ctmfidoice  that  the  standard  will  not 
be  exceeded  by  any  engine  of  the  model 


being  tested.  An  acx:qrtable  attetnative 
to  tMrting  every  engine  is  descrflied  in 
Appendix  6  to  IntetnatioDal  Qvil 
Aviation  Organizatian  (KIAO)  Annex 
16,  Environmental  Protoction,  Volume 
n.  Aircraft  Engine  Emissions,  Seomd 
Edition.  July  1993.  vddch  is 
incorporated  herein  by  refiEoence.  This 
incorporation  by  reference  was 
approved  by  the  Director  ot  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  pari  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notif» 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Rsgialar. 
Frequent  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA. 
OAR.  401  M  Street,  Southwest, 
Washington,  DC  20460,  w  at  die  Office 
of  the  Federal  Register,  800  Nordi 
Capites  Street.  NW.,  suite  700. 
Washington.  DC  Copies  of  this 
document  can  be  ol^ained  fitim  the 
International  Qvil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit.  P.O.  Box  400.  Succursale:  Place  de 
L'Aviation  Internationale.  1000 
Sherbrooke  Street  West.  Suite  400. 
Montreal,  Quebec.  Canada  H3A  2R2. 

[FR  Doc  97-11678  Wad  5-7-07;  8:45  am] 


•>RQaa 


VaAmw^l   Vaoiatar    /    Vnl     R7     Kn     RQ    /    ThiintHflV.   MflV   R.    1997    /    PrODOSed   RulsS 


25368 


Federal  Register  /  Vol.  62.  No.  89  /  Thursday,  May  8.  1997  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart87 

[AMS-FRL-6821-2) 

raN2060^F50 

Control  of  Air  Pollution  From  Aircraft 
and  Aircraft  Engines;  Emission 
Standards  and  Test  Procedures 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  rulemaking  proposes  to 
amend  the  existing  United  States 
regulations  governing  the  exhaust 
emissions  from  new  commercial  aircraft 
gas  turbine  engines.  Under  the  authority 
of  section  231  of  the  Clean  Air  Act 
(CAA),  the  Environmental  Protection 
Agency  (EPA)  is  proposing  new 
emission  standards  for  oxides  of 
nitrogen  (NOx)  and  carbon  monoxide 
(CXD)  for  newly  manufactured  and  newly 
certified  conmiercial  aircraft  gas  turbine 
engines  with  rated  thrust  greater  than 
26.7  kilonewtons  (kN).  This  action 
proposes  to  codify  into  United  States 
law  the  current  volimtary  NOx  (a  two- 
staged  NOx  standard)  and  CXD  emission 
standards  of  the  United  Nations 
International  Qvil  Aviation 
Organization  (ICAO).  and  thereby  would 
bring  the  United  States  emission 
standards  into  alignment  with  the 
internationally  adopted  standards. 
These  ICAO  CO  and  NOx  standards 
would  be  added  to  the  current  EPA 
regulations  for  smoke  and  hydrocarbon 
emissions  that  have  been  in  effect  since 
1984.  EPA  is  also  proposing  to  adopt 
ICAO's  requirement  that  these  standards 
also  apply  to  engine  designs  which  are 
substitutes  for  tiirbojet  and  turbofan 
engines  (e.g.  propfan,  unducted  fan,  and 
advanced  ducted  fan).  In  addition,  EPA 
proposes  to  amend  the  test  procedures 
for  gaseous  exhaust  emissions  and 
smoke  exhaust  emissions  to  correspond 
to  recent  amendments  to  the  ICAO  test 
procedures  for  these  emissions.  EPA 
also  proposes  to  amend  its  certification 
test  hiel  specifications  to  make  them 
consistent  with  ICAO's  test  fuel 
specifications. 

All  of  the  affected  engines  are  already 
meeting  the  ICAO  CO  and  first-stage 
NOx  emission  standards  that  EPA  is 
proposing  to  adopt  today.  Most  engines 
also  meet  the  ICAO  second-stage  NOx 
standard:  only  a  few  models  need  minor 
reductions  in  emissions  to  meet  this 
standard.  In  addition,  most 
manufacturers  routinely  measure  these 
emissions  today  even  though  it  is  not 


required  by  federal  regulation.  The 
proposed  amendments  to  the  emission 
test  procedures  are  those  recommended 
by  ICAO  and  are  widely  used  by  the 
aircraft  engine  industry  today.  Thiis, 
today's  proposal  would  establish 
consistency  between  U.S.  and 
international  standards,  test  procedures, 
and  other  requirements.  Since  aircraft 
and  aircraft  engines  are  international 
commodities,  there  is  some  conunercial 
benefit  to  consistency  between  U.S.  and 
international  emission  standards  and 
control  program  requirements  (i.e., 
easier  to  qualify  products  for 
international  markets  since  the  Federal 
Aviation  Administration  (FAA)  can 
certify  engines  for  ICAO  compliance).  In 
addition,  today's  action  ensures  that 
domestic  conunercial  aircraft  would 
meet  the  current  international 
standards,  and  thus,  the  public  can  be 
assured  they  are  receiving  the  air  quality 
benefits  of  the  international  standards. 

Because  the  Agency  views  the 
provisions  of  this  proposed  rulemaking 
as  noncontroversial  and  does  not  expect 
to  receive  adverse  comments,  these 
provisions  are  also  being  issued  as  a 
direct  final  rule  in  the  Final  Rules 
section  of  this  Federal  Register. 
DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  June  9, 1997.  If 
EPA  conducts  public  hearings  on 
today's  Notice  of  Proposed  Rulemaking 
(NPRM),  EPA  will  publish  a  timely 
document  in  the  Federal  Register  that 
specifies  the  time  and  location  of  such 
hearings. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
PubUc  Docket  No.  A-94-66,  at:  Air 
Docket  Section,  U.S.  Envirormiental 
Protection  Agency,  Attention:  Docket 
No.  A-94-66,  First  Floor,  Waterside 
Mall,  Room  M-1500,  401  M  Street  SW.. 
Washington,  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Bryan 
Manning.  U.S.  EPA  (EPCD-12),  En^e 
Programs  and  Compliance  Division, 
2565  Plymouth  Road,  Aim  Arbor,  MI 
48105. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  No.  A-94-66  by 
EPA.  The  docket  is  located  at  the  above 
address  and  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  on  weekdays.  EPA  may 
charge  a  reasonable  fee  for  copying 
docket  materials. 

A  copy  of  this  action  and  the 
Regulatory  Support  Document  is 
available  through  TTNBBS  under  OMS, 
Rulemaking  and  Reporting,  Aircraft 
Engine  Emissions.  TTNBBS  is  available 
24  hours  a  day,  7  days  a  week  except 
Monday  morning  bom  8-12  eastern 


standard  time  (EST),  when  the  system  is 
down  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 
systems  operator  at  919-541-5384  in 
Research  Triangle  Paric.  North  Carolina, 
during  normal  business  hours  EST.  In 
addition,  the  TTNBBS  can  be  accessed 
through  the  following  internet 
addresses:  World  Wide  Web:  http:// 
ttnwww.rtpnc.epa.gov  or  TELNET: 
ttnbbs.rtpnc.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Manning,  U.S.  EPA  (EPCD-12). 
Engine  Programs  and  CompUance 
Division,  2565  Plymouth  Road,  Aim 
Arbor.  MI  48105.  Telephone  (313)  741- 
7832. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  231  of  the  CAA, 
EPA  today  proposes  to  adopt  the  1986 
ICAO  CO  and  NOx  emission  standards 
and  ICAO's  amendments  of  July  1993. 
which  include  a  more  stringent  NOx 
standard  for  the  future  and  other  test 
procedure  changes.  These  proposed 
revisions  pertain  to  40  CFR  part  87 
subparts  A,  C,  G,  and  H.  EPA  considers 
these  proposed  changes  to  the 
regulations  to  be  noncontroversial,  and 
thus,  these  changes  will  be  finalized  as 
a  direct  final  rule  in  the  Final  Rules 
section  of  the  Federal  Register.  For 
further  supplemental  information,  the 
detailed  rationale,  and  the  revisions  to 
the  regulations,  see  the  information 
provided  in  the  direct  final  rule. 

If  no  adverse  comments  are  timely 
received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  Final  Rules  section  of  this 
Federal  Register  will  automatically  go 
into  effect  on  the  date  specified  in  that 
rule.  If  adverse  comments  are  timely 
received  on  the  direct  final  rule,  the  rule 
will  be  withdrawn  and  all  public 
comment  received  on  it  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  proposed  rule, 
{uiy  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

List  of  Subiecto  in  40  CFR  Part  87 

Environmental  protection, 
Incorporation  by  reference.  Aircraft 
engines. 

Dated:  April  29, 1997. 
Carol  KL  BrowiMr, 

Administrator. 

[FR  Doc.  97-11675  Filed  5-7-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt63 
[U.-64-2-6807;  rRL-6821-4] 

Rmzoeo-AEoe 

Nationai  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Sourcs 
Catagories;  Nationai  Emission 
Standards  for  Hazardous  Air  Poiiutants 
for  Mnarai  Wool  Production 

AOeiCY:  Environmental  Protactioo 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  sources  in  mineral  wool 
production  plants.'  Hazardous  air 
pollutants  (HAPs)  emitted  by  the 
fiacihties  covered  by  this  proposed  rule 
include  carbonyl  sulfide,  nine 
hazardous  metals,  formaldehyde,  and 
phenol.  Exposiu«  to  the  hazardous  air 
pollutant  (HAP)  constituents  in  these 
emissions  may  be  associated  with 
adverse  carcinogenic,  respiratory, 
nervous  system,  dermal,  developmental, 
and/or  reproductive  health  effects. 
Because  diere  are  only  16  plants  and 
most  of  these  plants  are  already  meeting 
the  floor  level  of  control, 
implementation  of  the  proposed 
requirements  would  reduce  nationwide 
emissions  of  HAPs  by  an  estimated  46 
meg^rams  per  year  (Mg/yr)  (51  tons  per 
year  (tpy)).  In  addition,  emissions  of 
particulate  matter  (PM)  would  be 
reduced  by  approximately  186  N4g/yr 
(205  tpy). 

The  standards  are  proposed  imder  the 
authority  of  section  112(d)  of  the  Qean 
Air  Act  as  amended  (the  Act)  and  are 
based  on  the  Administrator's 
determination  that  some  mineral  wool 
production  plants  are  major  sources  of 
emissions  of  one  or  more  of  the  HAPs 
listed  in  section  112(b)  of  the  Act  from 
the  various  process  operations  found 
within  the  industry.  The  proposed 
NESHAP  would  provide  protection  to 
the  public  by  requiring  all  mineral  wool 
production  plants  that  are  major  sources 
to  meet  emission  standards  reflecting 
the  appUcation  of  the  maximum 
achievable  control  technology  (MACT). 
DATES:  Comments.  Comments  on  the 
proposed  nde  must  be  received  on  or 
before  jfuly  7. 1997. 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  pubUc 
hearing  by  May  29, 1997,  a  public 
hearing  will  be  held  on  J\me  9, 1997 
beginning  at  9  a.m. 


ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to  Docket  No. 
A-95-33  at  the  following  address:  U.S. 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Information 
Center  (6102).  401  M  Street.  SW.. 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 
Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder  section  VII.A  of 
this  dociunent.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  electronic  mail. 

A  copy  of  today's  document,  technical 
background  information  and  othsr 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  public 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  NC.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  neld 
should  notify  Ms.  Cathy  Coats,  Minerals 
and  Inorgsnic  Chemicals  Group. 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Paric,  NC  27711, 
telephone  number  (919)  541-5422. 

FOR  FURT>CR  SIFORMATKM  COflTACT:  For 
information  ooneeming  the  proposed 
regulation,  contact  Ms.  Mary  K. 
Johnson,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711.  telephone  number  (919) 
541-5025,  facsimile  number  (919)  541- 
5600,  electronic  mail  address. 
"johnson.mary^pamail.epa.gov".  . 

SUPPt-EMENTARV  MF0RMAT10N: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  industrial  facilities  that 
manufactiue  mineral  wool.  Regulated 
categories  and  entities  include: 


Category 


Federal  government: 
Not  affected 

Stato/kxaVt^tMl  gov- 
ernment: h4ot  af- 
fected 


Examples  of  regu- 
lated entities 


Category 


Industry 


Exampisa  of  legu- 


Mkwral  wool  produo- 
tion  pianiB  (SIC 
3296). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  final  action  on  this 
proposal,  lliis  table  lists  the  types  of 
entities  that  the  EPA  is  now  aware  coidd 
potentially  be  regulated  by  final  action 
on  this  proposal.  To  determine  whether 
your  facility  is  regulated  by  final  action 
on  this  proposal,  you  should  carefully 
examine  the  applicability  criteria  in 
section  lU.A  of  this  document  and  in 
$63.1175  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATKJN  CONTACT  section. 

Technology  Transfier  Network 

The  text  of  today's  document  also  is 
available  on  the  Technology  Transfer 
Network  (TTN),  one  of  the  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  BPS 
modem.  The  TTN  also  is  accessible 
throiigh  the  Internet  at  "TELNET 
ttnbbs.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5384.  The 
HELP  desk  is  staffed  from  11  a.m.  to  5 
p.m.;  a  voice  menu  system  is  available 
at  other  times. 

Outline.  The  information  in  this 
preamble  is  organized  as  shown  below. 

I.  Statutory  Authority 
n.  Introduction 

A.  Background 

B.  NESHAP  for  Source  Categories 
C  Health  Efiiects  of  PoUutanU 

D.  Mineral  Wool  Production  Industry 
Profile 
m.  Sunnnaiy  of  Proposed  Standards 

A.  Applicability 

B.  Emission  Limits  and  Requirements 
C  Performance  Test  and  CompUance 

Provisions 

D.  Monitoring  Requirements 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

IV.  Selection  of  Proposed  Standards 

A.  Selection  of  Emission  Sources 

B.  Selection  of  PoUutanU 

C  Selection  of  Propoaed  Standards  for 

Bxiatiiig  and  New  Sources 
V.  Background 

2.  MACT  Floor 

3.  Bmissicm  Limits 

V.  Impacts  of  Proposed  Standards 


A  Air  Quality  Impacts 

B.  Nonair  Enviraamental  and  Health 
Imparts 

C  Cost  and  Eoooomic  Impacts 
VL  Public  PartidpatiOD 
Vn.  Administrative  Requirements 

A.  Docket 

B.  Public  Hearing 

C  Executive  Order  12866 

D.  RaJumring  the  Intargovemmantal 
Partnership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Refann  Act 

F.  Regulatocy  Flexibility 

G.  Papemvoric  Reduction  Act 
R  Pollution  Prevention  Act 
L  Qean  Air  Act 

L  Statutory  Antliority 

The  statutory  authority  for  this 
propfisal  is  provided  by  secticHis  101, 
112, 114, 116,  and  301  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C  7401,  7412, 
7414.  7416,  and  7601). 

n.  Introdnctioa 

A.  Background 

Section  112(c)  of  the  Act  directs  the 
EPA  to  list  each  categny  of  majcM'  and 
area  sources  as  appropriate  emitting  one 
or  more  of  the  HAPs  listed  in  secticm 
112(b)  of  the  Act  "Mineral  Wool 
Production"  is  one  of  the  174  categories 
of  sources  listed  in  a  notice  that 
includes  an  initial  list  of  source 
categories.  As  defined  in  the  EPA  report, 
"Documentation  for  Developing  the 
Initial  Source  Cate^gory  List"  (EPA-450/ 
3-91-030.  July  1992).  die  Mineral  Wool 
Production  soiuce  category  includes  any 
facility  engaged  in  producing  mineral 
wool  fiber  from  slag  or  rock.  Facilities 
that  manufacture  wool  fibeiglass  from 
sand,  feldspar,  sodiiun  sulfate, 
anhydrous  b<»ax,  boric  add,  or  other 
similar  materials  are  not  induded  in  the 
source  category.  The  MACT  standards 
for  this  source  category  must  be 
promulgated  no  later  than  November  15, 
1997. 

The  EPA  estimates  that  2.590  Mg/yr 
(2.860  tpy)  of  HAPs  are  emitted  from 
sources  in  mineral  wool  production 
plants  at  the  current  level  of  controL 
The  HAPs  released  from  cupolas 
include  carbonyl  sulfide  (COS)  and 
hazardous  metals  (arsenic,  antimony, 
beryllium,  cadmium,  chromium,  lead, 
manganese,  nickel,  and  selenium). 
Formaldehyde  and  phenol  are  releesed 
from  curing  ovens  on  production  lines 
where  binder  fbrmulaticms  are  applied. 
A  total  of  30.720  Mg/yr  (33.860  tpy)  of 
PM  and  carbon  monoxide  (CO)  also  are 
released  from  these  emission  sources  in 
the  16  plants  that  make  up  this  industry. 

B.  NESHAP  for  Source  Categories 

Section  112  of  the  Act  requires  that 
the  EPA  promulgate  regulations  fat  the 


control  of  HAP  emissions  from  both 
new  and  existing  major  sources.  The 
statute  requires  the  regulations  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAPs  that  is  adiievaUe 
taking  into  oonsideiatian  the  cost  of 
achieving  the  emisaim  reductim.  any 
nonair  quality  heahh  and  environmental 
impacts,  and  energy  requirements.  This 
level  of  control  is  commonly  referred  to 
as  the  maximtim  achievable  control 
teduudogy  (MACT).  For  new  sources, 
-MACT  standards  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best- 
amtrolled  similar  source.  (See  section 
112(d)(3).]  Hie  MACT  standards  for 
exi^ii^  sources  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitaticm  achieved  by  the 
best-performing  12  percent  of  existing 
sources  fw  categories  and  subcategories 
Mrith  30  or  more  sources,  or  the  best- 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

The  control  of  HAPs  is  achieved 
through  the  promulgation  of  tedmology- 
based  emission  standards  imder 
sections  112(d)  and  112(f)  and  work 
practice  standards  under  112(h)  for 
categories  of  sources  that  emit  HAPs. 
Emission  reductions  may  be 
accomplished  through  the  application  of 
measures,  processes,  methods,  systems, 
or  techniques  induding,  but  not  limited 
to:  (1)  Rediidng  the  volume  of,  or 
eliminating  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications;  (2)  endosing  systems  or 
processes  to  eliminate  emissions;  (3) 
collecting,  capturing,  or  treating  sach 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point;  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(induding  requirements  for  operator 
training  or  certificaticMi)  as  provided  in 
subsection  (h);  ca  (5)  a  combination  of 
the  above.  (See  section  112(dK2).) 

C.  Health  Effects  of  Poiiutants 

The  Clean  Air  Act  was  created  in  part 
to  protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welbre  and  the 
productive  capadty  of  its  population. 
(See  section  101(b)(1).)  Section  112(b)  of 
the  Act  lists  HAPs  believed  to  cause 
adverse  health  or  environmental  effects. 
Section  112(d)  of  the  Act  requires  that 
emissian  standards  be  promulgated  iat 
aU  categories  and  subcategories  of  ma)or 
sources  of  these  HAPs  and  ict  many 
smaller  "area"  sources  listed  for 
r^ulation  under  section  112(c)  in 
accordance  with  the  schedules  listed 


under  section  112(c).  Major  sources  are 
defined  as  those  that  emit  or  have  the 
potential  to  emit  at  leest  10  tpy  of  any 
single  HAP  or  25  tpy  of  any 
combination  of  Hi^Ps. 

On  |uly  16, 1992  (57  FR  31576).  tiie 
EPA  published  the  initial  list  of 
catasories  of  sources  slated  far 
regid^on.  This  list  inchided  mineral 
wool  production.  The  statute  requires 
emissions  standards  for  the  listed  source 
categories  to  be  promulgated  between 
November  1992  and  Novonber  2000.  On 
Decembw  3, 1993,  the  EPA  published  a 
schedule  fra  promulgating  these 
standards  (58  FR  83841). 

As  previously  exiriaiiied,  in  the  1990 
Amendments  to  the  Clean  Air  Act, 
Congress  specified  that  eadi  standiard 
for  majcH'  sources  must  require  the 
m»»iiniim  reduction  in  emissions  of 
HAPs  that  EPA  detomines  is  achievaUe 
considering  cost,  health  and 
environmental  impacts,  and  energy 
requirements.  In  essence,  thme  MACT 
standards  ensure  that  all  major  sources 
of  air  toxic  emissions  achieve  the  level 
of  control  already  being  achieved  by  the 
better  controlled  and  lower  emitting 
sources  in  each  categcHy.  This  approach 
provides  assurance  to  dtizens  that  each 
m^r  source  of  toxic  air  polluticm  will 
be  reqtured  to  effectively  control  its 
emissions.  At  the  same  time,  this 
approach  provides  a  level  economic 
playing  field,  ensuring  that  facilities 
that  employ  deaner  processes  and  good 
emissions  controls  are  not 
disadvantaged  relative  to  competitors 
with  poorer  controls. 

Emission  data  collected  during 
development  of  the  proposed  rule,  diow 
that  pollutants  that  are  listed  in  section 
112(b)(1)  and  are  emitted  by  mineral  ~ 
wool  production  processes  indude  HAP 
metals,  formaldehyde,  phenol,  and  COS. 
These  pollutants  would  be  reduced  by 
implementaticm  of  the  proposed 
emission  limits.  Follo%ving  is  a  summary 
of  the  potential  health  and 
environmental  effects  associated  with 
exposures  to  onitted  pollutants  that 
virould  be  reduced  by  the  standard. 

Almost  all  metals  appearing  on  the 
section  112(b)  Ust  of  HAPs  are  emitted 
from  mineral  wool  production  fedlities. 
The  most  imp<Htant  of  these  nonvolatile 
metals  that  would  be  reduced  by  the 
standard  are  arsenic,  antimony, 
cadmium,  chromium,  nickel,  beryllium, 
manganese,  selenium,  and  lewd 
compounds.  These  metals  can  cause 
effac^  such  as  mucous  mranbrane 
irritation  (e.g.,  bronchitis,  decreased 
lung  capadty).  gastrointestinal  effects, 
nervous  system  disoders  (from  loss  of 
function  to  tiemcr  and  numbness),  skin 
irritation,  and  reproductive  and 
developmental  disorders.  Additionally, 
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several  of  the  metals  accumxilate  in  the 
environment  and  in  the  human  body. 
Cadmium,  for  example,  is  a  cumulative 
pollutant,  which  can  cause  kidney 
effects  after  the  cessation  of  exposure. 
Similarly,  the  onset  of  effects  from 
beryllium  exposiue  may  be  delayed  3 
months  to  15  years.  Many  of  the  metals 
also  are  known  (arsenic,  chromium  VI, 
nickel  refinery  dust  and  nickel 
subsulfide)  or  probable  (cadmium,  lead, 
nickel  carbonyl,  and  beryllium)  human 
carcinogens. 

Organic  compounds  that  would  be 
reduced  by  this  standard  include 
formaldehyde  and  phenol.  Some  of  the 
effects  of  these  pollutants  are  similar 
and  include  irritation  bova  short-term 
exposures  to  eye,  nose,  and  throat; 
respiratory  effects  (expressed  as  labored 
breathing,  impaired  lung  function):  and 
reproductive  and  developmental  effects. 
Liver,  kidney,  and  cardiac  effects  have 
been  reported  for  phenol,  which  is 
considered  to  be  quite  toxic  to  hiunans 
via  oral  exposure.  In  addition  to  these 
noncancer  effiects,  formaldehyde  has 
been  classified  as  a  probable  hiunan 
carcinogen. 

Emissions  of  COS  also  would  be 
reduced  by  the  standard.  Information  as 
to  the  potential  health  effiects  of  COS  are 
limited.  Short-tmm  inhalation  of  a  high 
concentration  of  COS  may  cause 
narcotic  central  nervous  system  effects 
and  skin  and  eye  irritation  in  humans. 
No  information  is  available  on 
reproductive  or  developmental  effects 
from  COS  exposure,  and  the  EPA  has 
not  classified  this  pollutant  with  respect 
to  its  potential  carcinogenicity. 

Li  addition  to  HAPs,  the  proposed 
standard  also  would  reduce  some  of  the 
pollutants  whose  emissions  are 
controlled  under  the  National  Ambient 
Air  Quality  Standards  (NAAQS).  These 
pollutants  include  PM.  CO.  volatile 
organic  compounds  (VOCs),  and  lead. 
The  health  effects  of  PM,  CO.  VOCs.  and 
lead  that  would  be  reduced  by  this 
standard  are  described  in  EPA's  Criteria 
Documents,  which  support  the  NAAQS. 
Briefly.  PM  emissions  have  been 
associated  with  aggravatirai  of  existing 
nspinAary  and  cardiovascular  disease 
and  increased  risk  of  premature  deeth. 
Volatile  organic  compounds  (e.g., 
formaldehyde)  are  precursors  to  the 
formation  of  ozone  in  the  ambient  air. 
as  well  as  cause  effects  on  agricultural 
crops  and  forests.  At  elevated  levels, 
ozone  has  been  shoMm  in  human 
laboratory  and/or  community  studies  to 
be  responsible  for  the  reduction  of  lung 
function,  respiratory  symptoms  (e.g., 
cough,  chest  pain,  throat  and  nose 
irritaticm).  increased  hospital 
admissions  for  respiratory  causes,  and 
increased  limg  inflammation.  Animal 


studies  have  shown  increased 
susceptibility  to  respiratory  infection 
and  lung  structure  changes.  Carbon 
monoxide  enters  the  blood  stream  and 
reduces  oxygen  delivery  to  the  body's 
organs  and  tissues.  Exposure  to  CO  can 
be  associated  with  reduced  time  to  onset 
of  iinginA  pain,  impairment  of  visual 
perception,  work  capacity,  manual 
dexterity,  learning  ability,  and 
performance  of  complex  tasks. 
Depending  on  the  degree  of  exposure, 
lead  can  cause  subtle  effects  on  behavior 
and  cognition,  increased  blood  pressure, 
reproductive  effects,  seizures,  and  even 
death. 

The  EPA  does  recognize  that  the 
degree  of  adverse  effects  to  health  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  effects 
may  be  experienced  is  dependent  upon: 
(1)  The  ambient  concentrations 
observed  in  the  area  (e.g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  and  diuation  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and  lifestyle) 
which  vary  significantly  with  the 
population,  and  (4)  pollutant  specific 
characteristics  (e.g.,  toxicity,  half-life  in 
the  environment,  bioaccumulation,  and 
persistence). 

D.  Mineral  Wool  Production  Industry 
Profile 

Mineral  wool  is  a  fibrous  glassy 
substance,  consisting  of  silicate  fibers 
typically  4  to  7  micrometers  in 
diameter,  made  frtim  natural  rock  (such 
as  basalt),  blast  furnace  slag,  or  other 
similar  materials.  Products  made  from 
mineral  wool  are  widely  used  in 
thermal  and  acoustical  insulation  as 
well  as  for  othw  products,  where 
mineral  wool  fiber  is  added  to  impart 
structural  strength  or  fire  resistance. 

In  1980.  26  mineral  wool  production 
plants  were  in  operation  in  the  United 
States.  Currently,  16  plants  operate  in  9 
States.  Seven  of  die  ten  companies  that 
operate  these  plants  are  small 
businesses  under  the  definition  applied 
to  this  industry  by  the  U.S.  Small 
Business  Administration  (750  company 
employees  or  less).  No  new  plants  or 
lines  are  predicted  to  be  constructed  or 
reconstructed  during  the  next  5  years 
due  to  the  current  economic  condition 
of  the  industry.  At  this  time,  capacity 
utilization  is  believed  to  be 
approximately  45  percent. 

m  the  mineral  wool  manufecturing 
process,  rock  and/or  blast  furnace  slag 
and  other  raw  materials  (e.g.,  gravel),  are 
melted  in  a  fiimace  (cupola)  using  coke 
as  fuel;  the  molten  material  is  then 
formed  into  fiber.  In  the  production  of 


mineral  wool  products  that  do  not 
require  high  rigidity,  an  oil  typically  is 
applied  to  suppress  dust  and  add  some 
strength  to  the  fiber,  the  fiber  is  then 
sized  and  bagged  or  baled.  This  is 
known  as  a  "nonbonded"  product 
manufactured  on  a  "nonbonded" 
production  line. 

For  mineral  wool  products  requiring  a 
higher  structural  rigidity,  a  HAP-based 
(phenol/formaldehyde)  binder  may  be 
applied  to  the  fiber.  This  is  known  as  a 
"bonded"  product  made  on  a  "bonded" 
production  line.  The  binder-laden  fiber 
mat  is  then  thermoset  in  a  curing  oven 
and  cooled.  The  major  differences 
between  the  "nonbonded"  and 
"bonded"  production  lines  are  the 
application  of  binder  and  the  presence 
of  the  curing  oven  process  and  the 
cooling  area.  Six  of  the  16  plants 
manufacture  bonded  products  on  a  total 
of  6  production  lines.  Five  of  these  six 
plants  also  have  nonbonded  products 
lines.  Ten  plants  manufactive  only 
nonbonded  products.  The  16  plants 
operate  a  total  of  36  cupolas  and  6 
ouing  ovens. 

No  Federal  air  emission  standards 
apply  to  HAP  emissions  from  mineral 
wool  production  plants.  However, 
emission  control  systems  have  been 
installed  at  some  sites  as  a  result  of 
occupational  safety  regulations,  primary 
and  secondary  ambient  air  standards  fw 
PM  and  PMio.  and  State  standards  for 
odors.  Some  States  also  have  developed 
ambient  standards  for  COS  and 
formaldehyde. 

As  a  result  of  these  State  and  Federal 
requirements,  all  of  the  36  existing 
cupolas  are  equipped  with  some  level  of 
emission  control.  Five  of  the  cupolas  are 
controlled  by  cyclones,  and  three  are 
controlled  by  a  cyclone  in  combination 
with  a  febric  filter  (i.e.,  baghouse).  The 
majority  of  the  cupolas  (24)  are 
currently  controlled  by  a  febric  filter. 
Four  cupolas  are  controlled  with  an 
incinerator  and  a  febric  filter.  Of  the  six 
curing  ovens  in  use  at  the  plants,  four 
are  equipped  with  an  incinerator  and 
two  are  uncontrolled. 

m.  Smnmary  of  Propoaed  Standards 

A.  Applicability 

The  proposed  standard  applies  to 
each  new  and  existing  cupola  or  curing 
oven  in  a  mineral  wool  production 
boLlity  that  manufactures  mineral  wool 
fiber  from  slag,  rock,  or  other  materials 
(excluding  sand  or  glass).  All  mineral 
wool  production  plants  that  are  major 
sources  would  be  subject  to  the 
standards.  Two  fedlities  that 
manufacture  nonbonded  products  may 
be  area  sources.  Because  these  two 
fedlities  are  not  believed  to  present  an 


adverse  environmental  or  health  risk, 
the  EPA  has  determined  not  to  include 
these  fecilities  oo  the  list  of  area 
sources.  At  both  of  these  sites,  the 
cupolas  are  equipped  with  above- 
MACT-floor  level  omtrols.  A  facility 
that  is  determined  by  EPA  to  be  an  area 
source  virould  not  be  subject  to  the 
NESHAP. 

B.  Emission  limits  and  Requirements 
Vmiamnn  limits  for  PM  Control  are 
proposed  for  existing  cupolas  at  plants 
with  bonded  processes  and  at  plants 


without  bonded  processes.  For  new 
cupolas,  emissiao  limits  for  00  control, 
in  addition  to  PM  control,  are  proposed. 
Emissifm  limits  for  formaldehyde  also 
are  proposed  fat  each  existing  and  new 
curing  oven. 

A  surrogate  approadi  is  used  to  allow 
easier  and  less  expensive  measurement 
and  monitoring  requirements. 
Particulate  matter  would  serve  as  a 
surrogate  for  metal  HAPs  and  OO  would 
represent  COS.  A  formaldehyde 
standard  proposed  for  curing  ovens 
would  also  serve  as  a  surrogate  for 


phenol  emissions.  Under  the  proposed 
NESHAP.  the  owner  or  operator  may 
elect  to  comply  writh  a  numerical 
formaldehyde  or  CO  emisdon  limit 
expressed  in  mass  of  emissions  per  imit 
of  producdon  (kilograms  per  megngram 
(k^^Mg)  <v  pound/ton  Qb/ton)  of  meh) 
or  a  percent  reduction  standud.  A 
numerical  limit  is  proposed  far  FM 
amissions  from  the  cupola.  The 
proposed  emission  Uniits  far  existing 
sources  and  new  sources  are  {Hesented 
below. 


Source 

Poluianl 

Enwsion  limit 

suniiiMry  oi  rropoeea  anrneMMi  unws  wr  BwNng  oourcea 

Cupola 

Curing  o««n 

rOrmBKlBfiyaB   ........... 

a03  k^Mg  (0.06  IVton)  of  melL 

0.03  kg/Mg  (0.06  fc/lon)  of  melt  or  80  peroertf  formaldehyde  removal. 

Cupola 

Curing  oven .. 

PM 

CO 

Formaldehyde  _..„..... 

a03  kf^Mg  (0.06  fc^tort)  of  mett. 

0.05  kgMg  (0.10  IVIon)  of  meN  or  99  percent  CO  remove 

0.03  k^Mg  (0.06  IVton)  of  melt  or  80  percent  fermaklehyde  removaL 

The  EPA  also  proposes  to  allow 
affected  firms  up  to  3  years  to  comply. 
And,  as  allowed  under  section 
112(i)(3)(B)  of  the  Act,  the 
Administrator  or  delegated'regulatory 
authority  also  may  grant  1  additional 
year  if  necessary  for  the  installation  of 
controls. 

C  Performance  Test  and  Compliance 
Provisions 

The  proposed  NESHAP  requires  the 
owner  or  operator  to  conduct  a  one-time 
emissions  test  to  determine  initial 
compliance  with  the  emission  limits  or 
performance  standards  for  cupolas  and 
curing  ovens.  The  owner  or  operator 
would  measure  PM  emissions  from  the 
cupola  using  EPA  Method  5  in  appendix 
A  to  40  CFR  part  60,  "Determiiutian  of 
PartictUate  Matter  Emissions  from 
Stationary  Sources"  and  $  63.1180  (Test 
methods  and  procedures)  of  the 
proposed  rule.  The  owner  or  operator 
also  wroidd  measure  emissions  of  00 
fit)m  indneratora  on  new  cupolas  using 
EPA  Method  10,  "Determination  of 
Carbon  Monoxide  Emissions  fitim 
Stationary  Sources"  in  appendix  A  to  40 
CFR  part  60  and  §  63.1180  (Test 
methods  and  procedures)  of  the 
proposed  rule. 

To  determine  emissions  of 
formaldehyde  fitmi  curing  ovens,  the 
owner  or  operator  would  use  EPA 
Method  318,  "Extractive  FTIR  Method 
for  the  Measurement  of  Emissions  from 
the  Minmal  Wool  and  Wool  Fiberglass 


Industries." '  This  Fourier  Transform 
Infrared  (FTIR)  Spectrometry  method 
uses  a  multicomponent  measurement 
system  to  quantify  a  wide  variety  of 
pollutants,  also  can  be  used  to 
determine  compliance  for  the  CO 
emission  standard,  and  allows  the 
measurement  of  additional  HAPs  and 
other  pollutants  [phenol,  COS,  sulfur 
dioxide  (SO2),  and  nitrous  oxide  (NOx). 
among  others]  in  one  test  at 
substantially  lower  costs  than 
individual  tests  by  manual  or 
instrumental  methods.  Method  318  is  an 
extractive  FTIR  procedure  and  has  been 
validated  by  the  EPA  according  to 
Method  301  rec^uirements. 

To  comply  with  the  00  or 
formaldehyde  numerical  limit  for  a 
cupola  or  curing  oven  controlled  by  an 
incinerator  or  the  PM  limit  for  a  febric 
filter-controlled  cupola,  meesurements 
would  be  made  at  the  outlet  of  the 
control  device.  If  the  owner  or  operator 
elected  to  comply  with  the  percmt 
removal  performance  standard  for  CO  or 
formaldehyde,  measurements  of  CO  or 
formalddiyde  would  be  required  at  the 
inlet  and  outlet  of  the  control  device. 

During  the  initial  performance  test  for 
each  cupola  and  curing  oven  subject  to 
the  standards,  the  owner  or  operator 
would  measure  and  record  the  amount 
of  raw  materials,  excluding  coke,  being 
charged  into  and  melted  in  each  cupola 
during  eadi  test  run  and  determine  the 
average  hourly  melt  rate  for  each  test 
run.  llie  arithmetic  average  of  the  melt 
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rate  for  three  test  runs,  plus  20  percent, 
would  be  used  to  monitor  compliance. 
If  the  owner  or  operator  plans  to  operate 
above  the  average  melt  rate  established 
during  the  initial  performance  test,  plus 
20  percent,  the  rule  would  require  that 
another  poformance  test  be  ccmducted 
to  verify  compliance. 

The  owner  or  operator  would  conduct 
the  initial  performance  test  for  each 
curing  oven  while  manu&cturing  the 
product  requiring  the  binder 
formulation  with  the  highest 
formaldehyde  content  During  the 
performance  test,  the  owner  or  operator 
would  record  the  free  formaldehyde 
content  of  the  re8in(s)  used  during  the 
test  and  the  binder  formulation(8), 
including  the  framaldehyde  omtent  of 
the  binder,  used  during  the  test 
Althmigh  binder  formidatians  can  be 
changed  as  often  as  needed,  if  the  owner 
or  opnator  plans  to  use  a  binder  with 
a  hi^er  formaldeh3rde  content  than  that 
used  in  the  initial  performance  test,  the 
rule  would  require  that  another 
performance  test  be  conducted  to  verify 
compliance. 

The  proposed  rule  would  allow  the 
owner  or  operator  of  curing  ovens 
subject  to  Uie  NESHAP  to  omduct  short- 
term  experimental  production  runs, 
where  the  formalddiyde  content  or 
other  process  parameter  deviates  from 
levels  estabUshed  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  The  owner 
or  operator  would  have  to  apply  for 
approval  from  the  Administrator  or 
delegated  regulatory  authority  to 
conduct  sudb  experimental  production 
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runs.  The  application  would  include 
information  on  the  nature  and  duration 
of  the  test  runs  including  plans  to 
perform  emission  testing.  Such 
experimental  production  rxms  are 
important  to  industry  and  allow  them  to 
develop  new  products,  improve  existing 
products,  and  determine  the  effects  on 
product  quality  and  on  emissions  of 
process  modifications  being  considered, 
such  as  binder  reformulation. 

During  the  initial  performance  test  for 
each  cupola  using  a  thermal  incinerator 
to  comply  with  the  proposed  emission 
limit  for  CXD  and  each  curing  oven  using 
a  thermal  incinerator  to  comply  with  the 
proposed  formaldehyde  emission  limit, 
the  owner  or  operator  would  determine 
the  average  operating  temperature  for 
each  incinerator  based  on  continuous 
temperature  measurements  and 
recorded  15-minute  block  averages 
during  each  of  the  three  test  runs.  The 
arithmetic  average  of  the  three  test  runs 
would  be  used  to  monitor  compliance. 
If  the  owner  or  og^rator  plans  to  reduce 
the  average  operating  temperature  below 
the  temperatiire  estabUshed  during  the 
initial  pnformance  test,  the  rule  would 
require  that  another  performance  test  be 
conducted  to  verify  compliance. 

Using  the  results  of  each  test  run  and 
information  generated  during  the 
performance  tests  (i.e.,  average  melt  rate 
in  tph).  the  owner  or  operator  would 
then  use  the  equations  and  proceduj«s 
in  the  proposed  rule  to  convert  the 
emission  rate  of  PM.  CO,  and 
formaldehyde  into  the  units  of  the 
standard. 

D.  Monitoring  Requirements 

The  EPA  identified  and  analyzed 
several  different  options  for  compliance 
assurance  monitoring  of  primary 
emissions  from  new  and  existing 
sources.  In  general,  the  options  ranged 
from  installation  and  operation  of  a 
continuous  emission  or  opacity  monitor 
to  a  one-time  performance  test.  The  EPA 
examined  each  option  and  numerous 
combinations  of  options  to  select  the 
least-cost  alternative  suitable  for  use  by 
small  businesses  (docket  items  II-B-34 
and  36). 

Each  owner  or  operator  subject  to  the 
proposed  NESHAP  would  submit  an 
operations,  maintenance,  and 
mcmitoring  plan  which  becomes 
incorporated  in  the  part  70  permit.  The 
plan  would  include  procedures  for  the 
proper  operation  and  maintenance  of 
processes  and  control  devices  used  to 
comply  with  the  proposed  emission 
limits  as  well  as  the  corrective  actions 
to  be  taken  when  process  or  control 
device  parameters  deviate  frtnn 
allowable  levels  estabUshed  during 
performance  testing.  The  plan  would 


also  identify  the  process  or  control 
device  parameters  that  would  be 
monitored  to  determine  compliance,  a 
monitoring  schedule,  and  procedures 
for  keeping  records  to  doc\mient 
compliance. 

The  proposed  monitoring  provisions 
require  the  owner  or  operator  to 
measure  and  record  the  average  hourly 
cupola  production  (melt)  rate.  If  the 
melt  rate  exceeds,  by  more  than  20 
percent,  the  average  established  during 
the  initial  performance  test  for  more 
than  5  percent  of  the  total  opwating 
time  in  a  6-month  reporting  period,  the 
owner  or  operator  would  be  required  to 
conduct  additional  perfmmance  tests  at 
the  hi^er  melt  rate  to  verify 
compliance.  If  the  performance  test 
results  exceed  any  of  the  appUcable 
emission  standards,  the  owner  or 
operator  would  be  in  violation  of  those 
emission  standards  for  the  entire  period 
that  the  melt  rate  was  more  than  20 
percent  above  the  average  level 
established  during  the  initial 
performance  test. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  must  install  a  bag 
leak  detection  system  for  each  fabric 
filter  used  on  a  cupola  to  monitor 
emissions  exiting  the  PM  control  system 
since  opacity  is  not  a  good  indicator  of 
performance  at  the  low,  controlled  PM 
levels  characteristic  of  these  sources. 
The  bag  leak  detection  system  would  be 
equipped  with  an  audible  alarm  that 
automatically  sounds  when  an  increase 
in  particulate  emissions  above  a 
predetermined  level  is  detected.  The 

Eroposed  rule  requires  that  the  monitcw 
B  capable  of  detecting  PM  emissions  at 
concentrations  of  1.0  milligram  per 
actual  cubic  meter  (0.0004  grains  per 
actual  cubic  foot)  and  provide  an  output 
of  relative  or  absolute  PM  emissions. 
Such  a  device  would  serve  as  an 
indicator  of  the  performance  of  the 
fabric  filter  and  would  provide  an 
indication  of  when  maintenance  of  the 
fabric  filter  is  needed.  An  alarm  by  itself 
does  not  indicate  noncompUance  with 
the  PM  limit,  but  would  indicate  an 
increase  in  PM  emissions  and  trigger  an 
inspection  of  the  fabric  filter  to 
determine  the  cause  of  the  alarm.  The 
owner  or  operator  would  initiate 
corrective  actions  according  to  the 
procedures  in  their  operation, 
maintenance,  and  monitoring  plan.  The 
owner  or  operator  would  be  considered 
out  of  compUance  upon  failure  to 
initiate  corrective  actions  within  1  hour 
of  the  alarm.  If  the  alarm  is  activated  for 
more  than  5  percent  of  the  total 
operating  time  during  the  6-month 
reporting  period,  the  EPA  proposes  that 
the  owner  or  operator  develop  and 
implement  a  written  quality 


improvement  plan  (C^)  consistent  Mrith 
subpart  D  of  the  draft  approach  to 
compUance  assurance  monitoring 
(docket  items  II-B-38  and  n-J-5).2 

An  owner  or  operator  of  an  affected 
curing  oven  would  monitor  and  record 
the  free  formaldehyde  content  of  each 
resin  lot  and  the  binder  formulation, 
including  the  formaldehyde  content  of 
each  binder  batch  employed  in  the 
manufacture  of  bonded  products.  If 
binder  formaldehyde  content  exceeds 
the  initial  performance  test  level,  the 
owner  or  operator  would  be  in  violation 
of  the  formaldehyde  emission  standard. 

For  each  thermal  incinerator  used  to 
control  emissions  bom  afiiacted  cupolas 
or  curing  ovens,  the  proposed 
monitoring  provisions  require  the  owner 
or  operator  to  continuously  measure  the 
incinerator  operating  temperature  and 
determine  and  record  the  temperature  in 
15-minute  block  averages.  The 
temperature  monitoring  device  would 
be  installed  in  the  incinerator  firebox. 
This  is  typically  done  using  a 
thermocouple  (a  standard  feature  on 
most  incinerators)  and  a  strip  chart 
recorder  or  data  logger.  FoUowing  the 
initial  performance  test,  the  owner  or 
operator  would  maintain  the 
temperature  such  that  the  average 
temperature  in  any  3-hour  block  period 
does  not  faU  below  the  average 
temperature  estabUshed  during  the 
initial  performance  test.  If  the  average 
temperature  in  any  3-hour  block  period 
fJEdls  below  the  average  estabUshed 
during  the  initial  performance  test,  the 
owner  or  operator  would  be  considered 
out  of  compUance  with  the  appUcable 
emission  standard.  At  a  minimum,  vaUd 
3-hour  temperature  averages  would  be 
required  for  75  percent  of  the  operating 
hours  per  day  for  90  percent  of  the 
operating  days  per  6-month  reporting 
period  that  the  fadUty  is  producing 
mineral  wool.  The  operations, 
maintenance,  and  monitoring  plan  for 
an  incinerator  would  include 
procedures  to  follow  in  the  event  of  a 
temperatiue  drop.  Examples  of 
procedures  that  might  be  included  in 
the  plan  for  incinerators  include:  (1) 
Inspection  of  burner  assembUes  and 
pilot  sensing  devices  for  proper 
operation  and  cleaning:  (2)  adjusting 
primary  and  secondary  chamber 
combustion  air;  (3)  inspecting  dampers, 
fans,  blowers,  and  motors  for  proper 
operation:  and  (4)  shutdown 
procedures. 

The  owner  or  operator  may  modify 
any  of  the  control  device  or  process 
parameter  levels  established  during  the 
initial  performance  tests  for  compUance 
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mcmitoring.  The  ptapoeed  NESHAP 
contains  provisions  that  would  allow 
the  ownm  or  operator  to  change  control 
device  and  process  parameter  values 
from  those  estabUshiBd  during  the  initial 
performance  tests  by  conducting 
additional  emission  tests  to  verify 
compliance  at  the  modified  parameter 
levels. 

As  required  by  the  NESHAP  general 
provisions  (40  CFR  part  63.  sul^Mrt  A), 
each  owner  or  operator  also  must 
develop  and  miplement  a  startup, 
shutdown,  and  malfunction  plan.  The 
plan  would  include  procedures  fcH*  the 
inspection  and  determination  of  the 
cause  of  a  process  or  control  device 
malfunction  and  the  ctanddve  actions 
to  be  foUowed  to  ranedy  the 
malfunction.  Procedures  for  routine  and 
long-term  maintenance  of  process  imits 
and  control  devices,  based  on  the 
manufacturer's  instructions  or 
recommendations,  also  would  be 
included. 

The  EPA  beUeves  that  these 
monitoring  provisions  will  provide 
sufficient  iniormation  needed  to 
determine  compliance  or  operating 
problems  at  the  source.  At  the  same 
time,  the  provisions  are  not  l^x>r 
intensive,  do  not  require  expensive, 
complex  equipment,  and  are  not 
burdensome  in  terms  of  recordkeeping 
needs. 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

The  proposed  standard  would 
incorporate  all  requirements  of  the 
general  provisions  (40  CFR  part  63, 
subpart  A),  except  for  requirements 
pertaining  to  the  use  of  a  continuous 
emission  monitor  (CEM).  The  general 
provisions  (40  CFR  part  63,  subpart  A) 
include  requiremmts  for  notifications  of 
appUcability,  date  of  performance  test, 
and  compliance  status.  The  owner  or 
operator  also  would  submit  reports  of 
performance  test  results  and  semiannual 
excess  emissions,  which  would  include 
deviations  from  established  parameters. 
If  excess  emissions  and/or  deviations 
from  established  parameters  are 
reported,  the  owner  or  operator  must 
report  quarterly  until  a  request  to  return 
the  reporting  frequency  to  semiannual  is 
approved.  A  startup,  shutdown,  and 
malfunction  plan  would  also  be 
required.  The  development  and 
implementation  of  tlus  plan,  including 
procedures  for  incinerators  and  Cabric 
filters,  will  aid  in  reducing  emissions 
from  these  events  and  in  reducing 
malfunctions.  A  semiannual  startup, 
shutdown,  and  malfunction  report  to 
EPA  is  required  only  when  a  reportable 
event  occurs  and  the  steps  in  the  plan 
were  not  followed.  Semiannual  excess 


emission  reports  are  required  to  ensure 
that  the  permitting  authority  is  avrare  of 
any  pot«itial  operating  or  compliance 
problems  at  the  source.  In  addition  to 
the  requirements  of  the  general 
provisions  (40  CFR  part  63.  subpart  A), 
the  owner  or  operator  would  maintiiiii 
records  of  the  foUowing,  as  appUcable: 

(1)  Cupola  production  (melt)  rate; 

(2)  bag  leak  detection  system  alums, 
includiiqg  the  date  and  time,  with  a  brief 
explanation  of  the  cause  of  the  alarm 
and  the  corrective  action  taken; 

(3)  free  formaldehyde  content  of  eadi 
resin  lot  and  the  binder  formulation, 
including  fonnaldehyde  content,  of  each 
binder  batch  used  in  the  manufacture  of 
bonded  products; 

(4)  indnerator  operating  temperature, 
including  any  period  when  the  average 
temperature  in  any  3-hour  block  period 
falls  below  the  average  temperature 
established  during  the  initial 
(terformance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken;  and 

(5)  identification  of  the  calendar  dates 
for  which  the  minimum  number  of 
hours  of  vaUd  3-hour  incinerator 
operating  temperature  averages  were  not 
obtained,  including  reasons  for  not 
obtaining  sufficient  data  and  a 
description  of  the  corrective  action 
taken. 

The  NESHAP  genetal  provisions  (40 
CFR  part  63.  subpart  A)  require  that 
rocoitls  be  maintained  for  at  least  5 
years  from  the  date  of  ea<di  record.  The 
owner  or  operator  must  retain  the 
records  onsite  for  at  least  2  years  but 
may  retain  the  records  o&ite  the 
remaining  3  years.  The  files  may  be 
retained  on  microfilm,  microfiche,  on 
computer  disks,  or  on  magnetic  tape. 
Reports  may  be  made  on  paper  or  on  a 
labeled  computer  disk  using  commonly 
available  and  compatible  computer 
software. 

IV.  Selection  of  Proposed  Standards 

A.  Selection  of  Emission  Sources 

The  miimal  wool  production  source 
category,  defined  in  the  EPA  report. 
"Documentation  for  Developing  the 
Initial  Souioe  Category  List,"  defines  the 
emission  sources  as  includhig,  but  not 
limited  to:  (1)  The  cupola  furnace  ficv 
melting  the  mineral  charge;  (2)  a  blow 
chamber  in  which  air  and,  in  some 
cases,  a  binder  is  drawn  over  the  fibers 
forming  them  to  a  screen;  (3)  a  curing 
oven  to  bond  the  fibers:  and  (4)  a 
cooling  area.  Because  Uttle  or  no  HAP 
emission  data  for  this  source  category 
wrere  available  at  the  beginning  of  this 
study,  the  EPA  collected  information 
and  data  through  review  of  existing 
Uterature,  a  detailed  information 


collection  racniest  (KZR)  issued  to  seven 
fociUties  (docket  items  D-D-l.  12.  and 
14-18),  site  surveys  of  12  &ciUties 
(docket  items  II-B-3. 4.  5. 8-14. 16.  and 
17).  and  EPA-funded  tests  at  two 
facilities  (dodcet  itons  D-A-ll.  12.  and 
13).  Based  on  this  information  and  data, 
and  fat  the  reasons  described  Iwlow,  the 
EPA  selected  cupolas  and  curing  ovens 
as  the  emission  sources  for  control 
under  the  propoeed  rule. 

Ci^mlas  are  typically  large,  water- 
cooled  metal  venels  with  raw  material 
melt  capacities  that  range  from  3.6  to  7.3 
megagrams  per  hour  (Mg/hr)  (4  to  8  tons 
per  hour  (tph)).  Alternating  layers  of 
niel  (coke)  and  raw  materials  are  loaded 
into  the  furnace  to  meh  die  mixture  of 
rode  and/or  slag  and  additives.  Some 
units  also  use  natural  gas  at  startup  to 
assist  in  melting  the  initial  mineral 
charge.  As  the  coke  is  ignited  and 
burned,  the  mineral  chuge  is  heated  to 
a  molten  state.  Once  the  initial  charge 
is  melted,  charging  of  raw  materials 
continues  to  the  top  of  the  melt,  where 
the  raw  materials  melt  and  mix  as  the 
cupola  temperature  reaches  1,320*^  to 
1.650*^  (2,400»F  to  3,000'F).  Mixing  is 
accomplished  by  natural  convection,  by 
gases  rising  frtnn  chemical  reactions, 
and  in  many  operations,  by  preheated 
air  or  oxygen  injection  into  the  cupola. 

Emissions  of  PM  and  a  wide  variefy 
of  HAP  metals,  including  antimony, 
arsenic.  beryUium.  cadmium, 
chromium,  manganese,  nickel,  lead,  and 
selenium,  are  released  from  the  cupola. 
Emissions  of  00  result  primarily  from 
the  incomplete  combustion  of 
carbonaceous  materials,  such  as  the 
coke  used  as  fuel  for  the  cupola. 
Carbonyl  sulfide  is  formed  man  the  00 
passing  over  the  heated  coke  and/or  the 
blast  furnace  slag  that  may  contain  a 
high  level  of  sulfiir.  Emissions  fix>m 
cupolas  are  tyjucally  controlled  by 
bibric  filters.  In  some  instances,  a 
thermal  indnnator  is  also  used. 

In  the  next  stage  of  the  process, 
fiberization.  the  mokeo^  mineral  chai^ge 
exits  the  bottom  of  the  cupola  into  a 
water-cooled  trough  and  flows  onto  a 
fiberization  device.  Various  fiberization 
methods  may  be  used,  but  in  each 
process,  fibns  are  formed  as  the  melt  is 
forced  off  the  device  tiy  centrifugal 
force.  Nonfiboized  material,  referred  to 
as  "shot."  is  either  ina»porated  into  the 
fiber  to  become  part  of  the  finished 
product  or  is  separated  from  the  fiber 
and  becomes  a  waste  product  Shot  may 
account  for  as  much  as  50  percent  of  tlM 
wei^t  of  mineral  wool  fibers. 

Various  chemical  aguits  may  be 
appUed  to  the  fiber  immediately 
following  fiber  framation.  An  oil 
typically  is  appUed  to  nonbonded 
products  to  suppress  dust  and  to  anneal 
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the  fiber.  If  the  fiber  is  intended  for  use 
as  a  nonbonded  product,  no  further 
chemical  treatment  is  necessary  and  it 
may  be  granulated  for  size,  then  bagged 
or  baled. 

.    In  the  manufacture  of  bonded 
products,  a  binder  (typically  composed 
of  phenol-formaldehyde  resin,  water, 
urea,  silane,  ammonia,  and  ammonium 
sul&te]  is  applied  to  provide  structural 
rigidity.  The  binder  composition  and 
application  rate  may  vary  with  product 
type.  The  binder  may  account  for  up  to 
10  percent  of  the  weight  of  the  final 
mineral  wool  product. 

After  fiberization  and  binder  and/or 
oil  application,  high  velocity  air  streams 
direct  the  fiber  into  a  collection 
chamber  where  the  fiber  is  drawn  down 
onto  a  wire  mesh  conveyor  by  fans 
located  beneath  the  conveyor.  Fiber 
collection  processes  are  typically 
controlled  by  filterhouses  and  wet 
sprays  that  remove  large  particulates, 
but  do  not  remove  organic  HAPs  or 
other  organic  pollutants. 

For  bonded  mineral  wool  products, 
the  binder-coated  fiber  mat  is  conveyed 
to  a  curing  oven  which  is  typically 
nat\iral  gas-fired  with  temperatures  that 
range  bom  180*C  to  370't:  (350*F  to 
700*F).  Curing  of  the  fiber  mat  occurs  as 
the  oven  forces  hot  air  through  the  mat, 
driving  off  excess  moisture  and 
thermosetting  the  binder  In  the  product. 
Gaseous  HAP  emissions,  including 
formaldehyde  and  phenol,  result  from 
the  vaporization  of  the  binder.  Curing 
oven  emissions  are  typically  controlled 
by  thermal  incinerators. 

After  curing,  the  fiber  mat  is  conveyed 
to  a  cooling  section,  where  ambient  air 
is  forced  through  the  mat  to  eliminate 
"hot  spots"  in  the  product  and  to 
facilitate  finishing  and  packaging. 
Cooling  sections  have  low  emissions 
and  are  all  uncontrolled  (docket  items 
II-A-ll,12,andl3). 

The  EPA  selected  cupolas  and  curing 
ovens  as  the  sources  for  control  under 
the  ^4ESHAP.  Nationwide  emissions 
from  cupolas  (considering  ciurent 
controls)  are  estimated  to  be  2,520  Mg/ 
yr  (2,780  tpy)  oi  COS  and  1.0  Mg/yr  (1.1 
tpy)  of  metal  HAPs.  Nationwide 
emissions  of  CO  and  PM  are  estimated 
to  be  30.480  Mg/yr  (33.600  tpy)  and  238 
Mg/yr  (263  tpy),  respectively.  The 
curing  oven  also  is  a  source  of  HAP 
emissions.  Nationwide  emissions  are 
estimated  to  be  54  Mg/yr  (59  tpy)  of 
fonnaldehyde  and  14  Mg/yr  (16  tpy)  of 
phenol. 

The  EPA  did  not  select  fiber 
collection  or  cooling  processes  for 
control.  Because  no  plants  have 
eqmpped  these  sources  with  HAP 
controls,  no  MACT  floor  technology  can 
be  identified.  This  determination  is 


further  explained  in  section  IV.C2  of 
this  docimient. 

B.  Selection  of  Pollutants 

A  variety  of  HAPs  are  emitted  from 
mineral  wool  production  processes. 
Emissions  of  metal  HAPs,  COS, 
formaldehyde,  and  phenol  were 
detected  during  EPA  emission  tests  of 
mineral  wool  production  plants  (docket 
items  n-A-  11, 12,  and  13).  All  of  these 
pollutants  are  included  on  the  list  of 
HAPs  under  section  112(b)  of  the  Act. 
The  EPA  proposes  to  regulate  PM,  a 
surrogate  for  metal  HAP  emissions,  from 
existing  and  new  cupolas,  and  CO,  a 
surrogate  for  COS,  fiiom  new  cupolas. 
Additionally,  the  EPA  proposes  to 
regulate  emissions  of  formaldehyde,  a 
HAP  and  also  a  surrogate  for  phenol 
emissions,  fit>m  existing  and  new  curing 
ovens. 

Large  quantities  of  PM  and  CO  are 
also  emitted  from  the  cupola  (docket 
items  n-A- 11, 12,  and  13).  Emissions 
test  data  collected  from  a  cupola  that  is 
controlled  by  a  fabric  filter  indicate  a 
correlation  between  the  removal  of 
nonvolatile  HAP  metals  and  the  removal 
of  PM  (docket  item  II-A-11).  Thus,  the 
EPA  proposes  PM  as  a  surrogate 
measure  of  nonvolatile  HAP  metals  for 
emission  limits  for  existing  and  new 
cupolas. 

Emissions  test  data  collected  frt>m  a 
cupola  that  is  controlled  by  an 
Incinerator  show  that  CO  destruction 
correlates  with  COS  destruction  (docket 
items  n-A-  12  and  13).  Consequently, 
the  EPA  proposes  to  regulate  emissions 
of  COS  using  CO  as  fa  surrogate  measiue 
for  the  proposed  emission  limit  for  new 
cupolas. 

Emissions  of  formaldehyde  from 
curing  ovens  resiilt  from  volatilization 
of  the  binder.  Formaldehyde  is  the  most 
significant  HAP  emitted  from  mineral 
wool  production  processes  in  terms  of  . 
potential  carcinogenic  hazard. 
Consequently,  the  EPA  proposes  to 
regulate  fonnaldehyde  emissions.  Limits 
are  not  included  in  the  proposed 
standard  for  phenol  emissions  &t)m  the 
curing  oven  because  when  the 
formaldehyde  limit  is  met  through  use 
of  an  incinerator,  phenol  emissions  are 
also  reduced  by  the  same  incinerator. 
Therefore,  fonnaldehyde  is  used  in  the 
proposed  standard  as  a  siirrogate  for 
phenol.  The  use  of  PM,  CO,  and 
formaldehyde  as  surrogates  requires  less 
testing  and  allows  the  use  of  less 
expensive  measurement  methods. 


C.  Selection  «f  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Backgroimd 

After  EPA  has  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  to  regulate  under  section 
112,  it  must  set  MACT  standards  for 
each  category  or  subcategory.  As 
disciissed  in  section  n.B  of  this 
document,  section  112  establishes  a 
miniTniim  baseline  or  "floor"  for 
standards.  After  the  floor  has  been 
determined  for  a  new  or  existing  source 
in  a  source  category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  In  establishing  the 
standards,  the  EPA  may  distinguish 
among  classes,  types,  and  sizes  of 
sources  within  a  category  or 
subcategory.  (See  section  112(d)(1).) 

The  next  step  in  establishing  MACT 
standards  is  traditionally  the 
Investigation  of  regulatory  alternatives. 
With  MACT  standards,  only  alternatives 
at  least  as  stringent- as  the  floor  may  be 
selected.  Information  about  the  industry 
is  analyzed  to  develop  model  plants  for 
projecting  national  impacts,  including 
HAP  emission  reduction  levels  and  cost, 
energy,  and  secondary  impacts. 
Regulatory  alternatives,  which  may  be 
different  levels  of  emissions  control 
equal  to  or  more  stringent  than  the  floor 
levels,  are  then  evaluated  to  select  the 
regulatory  alternative  that  best  reflects 
the  appropriate  MACT  level.  The 
selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technically  achievable.  The  regulatory 
alternatives  and  emission  limits  selected 
for  new  and  existing  sources  may  be 
different  because  of  different  MACT 
floors. 

The  EPA  may  consider  going 
"beyond-the- floor"  to  require  more 
stringent  controls.  Here,  the  EPA 
considers  the  achievable  emission 
reductions  of  HAPs  (and  possibly  other 
pollutants  that  are  co-controlled),  cost 
and  eccmomic  impacts,  energy  impacts, 
and  other  non-air  environmental 
impacts.  The  objective  is  to  achieve  the 
maximimi  degree  of  emissions  reduction 
without  unreasonable  economic  or  other 
impacts.  (See  section  112(d)(2).) 

Under  the  Act,  subcategorization 
within  a  source  category  may  be 
considered  when  there  is  enough 
evidence  to  demonstrate  clearly  that 
there  are  significant  differences  among 
the  subcategories.  The  criteria  to 
consider  include  process  operations 
(including  differences  between  batch 
and  continuous  operations),  emission 


characteristics,  craitrol  device 
^plicability.  saisty.  and  opportunities 
for  pollution  prevention. 

Mineral  wool  production  plants  and 
emissions  are  dilhientiated  t^  the 
operatiaiis  needed  to  produce  bonded  or 
nonbonded  products.  Plants  that 
manufacture  bcmded  products  have 
phenol/farmaldehyd»-besed  binder 
application,  curing  oven,  and  cooling 
processes,  whereas  plants  that  do  not 
manufacture  bonded  products  do  not 
have  these  additicoal  processes. 
Thereftxe.  the  EPA  proposes  to 
subcategorize  the  mineral  wool 
production  source  categuy  into  plants 
that  manufacture  bonded  products  and 
those  that  do  not  manufacture  bonded 
products. 

2.  MACT  Floor 

In  establishing  the  MACT  Boat, 
section  112(dM3)  (A)  and  (B)  of  the  CAA 
directs  EPA  to  set  standards  for  existing 
sources  that  are  no  less  stringent  than 
the  "average"  emission  limitaticni 
achieved  ^  Ae  best  performing  12 
percent  (for  which  there  are  endssions 
data)  where  there  are  more  than  30 
sources  in  the  cat^my  or  subcategory  at 
the  best  performing  five  sources  [fat 
which  there  are  emissions  data)  where 
there  are  fewer  than  30  sources.  Among 
the  possible  meanings  far  the  wrord 
"average"  as  the  term  is  used  in  the 
CAA,  the  EPA  ccmsidored  t%ro  (tf  the 
most  conuncn.  First,  "avenge"  could  be 
interpreted  as  the  arithmetic  mean.  The 
arithmetic  mean  of  a  set  of 
measurements  is  the  sum  of  the 
measurements  divided  by  the  number  of 
measurements  in  the  set.  The  EPA  has 
determined  that  the  arithmetic  mean  of 
the  emisrion  limitations  achieved  by  the 
best  perfinming  12  percent  of  existing 
sources  (or  best  five  sources  whete  tlure 
are  fewer  than  30  sources)  in  some  cases 
would  yield  an  onissicm  limitation  that 
fails  to  correspond  to  the  emission 
limitatiin  achieved  by  any  particular 
technology.  In  such  cases.  Q>A  would 
not  select  this  approach.  The  word 
"average"  could  also  be  intei]»eted  as 
the  median  emission  limitation  vahia. 
The  median  is  the  value  in  a  set  of 
measurements  below  and  above  which 
there  are  an  equal  number  of  values 
(vrhen  die  measuraments  are  arranged  in 
order  of  magnitude).  This  approach 
identifies  this  emisdon  limhati<Hi 
achieved  by  those  sources  widiin  the 
top  12  percent  (or  top  five  urilieie  there 
era  fevmt  than  30  sources),  arrmges 
those  emissions  limitations  in  order  of 
magnitude,  and  the  control  level 
achieved  l^  the  median  source  is 
selected.  Either  of  these  two  q>proacfaes 
could  he  used  in  developiBg  standards 
far  different  source  categories,  llie 


"median"  approach  was  used  in  these 
proposed  standards,  For  each  source 
type,  the  median  technology 
represented  by  the  five  best-controlled 
sources  was  selected  as  the  MACT  flow. 
A  source  having  control  technology 
representative  of  the  MACT  floor  was 
then  tested  in  order  to  determine  an 
apnropri^e  emission  UmituHnn 

Within  the  subcategory  of  plants  that 
manufacture  bonded  products,  there  are 
15  cupolas.  Nine  of  thne  cupolas  are 
ccmtrolled  by  binic  filters,  three  by 
cyclones,  two  by  thermal  indneiators 
and  bbiic  filters,  and  one  by  a  cyclone 
and  faluic  filter.  Because  there  are  less 
than  30  cupolas,  die  MACT  floor  is 
represented  by  the  average,  or  median, 
of  the  best  performing  five  sources.  The 
MACT  floor  far  existing  cupolas  within 
this  subc^egenr  is  remesented  by  a 
fdttic  filter.  A  fabric  filter  representative 
of  this  MACT  Boat  is  a  pulse-jet  type 
with  nylon  fiber  filter  matoial.  an  air^ 
to-cloth  ratio  of  about  0.9  cvdbic  meter 
per  minute/square  meter  {3  standard 
cubic  feet  per  minute/square  foot  (scfin/ 
ft')]  and  a  pressure  dn^  of 
^proximately  15  centimeters  (6  indies) 
of  water  column.  Emissions  tests  were 
conducted  on  a  cupola  controlled  by  a 
fabric  filter  selected  as  representative  of 
the  floor  control  technology. 

Of  the  six  curing  ovens  also  in  this 
subcat^ory.  four  are  controlled  by 
thermal  incinerators  and  two  are 
uncontrolled.  Because  there  are  fewer 
than  30  curing  ovens,  the  MACT  floor 
is  represented  by  the  average,  or 
median,  of  the  best  performing  five 
sources.  The  MACT  floor  for  existing 
curing  ovens  is  represented  by  a  thermal 
incinerator.  An  incinerator 
represmtative  of  this  MACT  floor  has  a 
combustion  temperature  of  about  650*C 
(1,200*F),  and  a  gas  residence  time  of 
approximately  1  second.  A  curing  oven 
with  an  incinerate  representative  of  the 
floor  control  technology  was  tested. 
Thus,  a  fabric  filter  for  existing  cupolas 
and  a  thermal  indneratcv  for  existing 
curing  ovou  are  the  MACT  floor 
technologies  far  this  sidcategory. 

Within  the  subcategory  of  plants  that 
do  not  manufacture  bonded  products 
there  are  21  capaias.  Fifteen  of  tibese 
cupolas  are  controlled  by  fabric  filters, 
two  by  inonerators  and  fabric  filters, 
two  l^  cydones,  and  two  by  C3n:lanes 
and  bbtic  fillers.  Again,  because  there 
are  less  than  30  cupolas,  the  MACT 
floor  is  represented  by  the  average,  or 
median,  of  the  faest-perfanming  five 
sources.  The  MACT  floor  fa  represented 
by  a  fabric  fiber.  A  fabric  fiher 
representative  of  the  MACT  floor  within 
this  subcategory  has  the  same 
parameters  as  the  fabric  filter  that 
represents  the  MACT  floor  far  existing 


cupolas  within  the  subcategoiy  of  plants 
that  manufactme  bonded  products. 

The  MACT  floors  for  new  cupolas  and 
curing  ovens  nre  based  on  the  IxMt- 
ccmtrolled  sources.  F<x  new  cupolas, 
MACT  is  a  thermal  incinerator  and 
fabric  filter.  Beoiuae  the  fabric  filter  that 
represents  the  MACT  floor  for  existing 
cupolas  also  rqiresents  the  best  control 
forPM  and  particulde  metal  HAPs  far 
new  cupolas,  the  Ubhc  Stba  perameters 
remain  the  same.  A  thermal  indnerator  - 
reptesmtative  of  MACT  far  new  capdas 
operates  at  approximately  815% 
(1,500*F),  and  has  a  gss  reddenoe  time 
of  about  1  second.  Because  the  MACT 
floor  fat  existing  curing  ovens,  an 
incinerator  operating  at  650*C  (1,200*F) 
with  a  gss  residence  time  of  1  second, 
also  represents  the  best-oontroUed  ~ 
soutce,  MACT  far  new  curing  ovens  fa 
the  same  as  the  MACT  floorfor  existing 
curing  ovens. 

The  EPA  considered  requiring 
thermal  indneratcHS  as  beyond-the- 
MACT-floor  omtrol  for  existing  cupolas. 
To  comply  with  this  requirement,  32 
cupolas  would  have  to  add  incinerators 
at  estimated  costs  ranging  from 
$218,300/yr  for  3.6  Mgfht  (4  tph) 
cupolas  to  $349.700/yr  for  7.3  Kfa/yr  (8 
tfh)  cupolas.  As  a  result  of  the  ramtion 
of  indnoators.  COS  imiiiMinn*  would  be 
reduced  by  approximately  52  Mg/yr  (57 
tpy)  for  each  3.6  Mg/hr  (4  tph)  cupola 
and  104  Mg/yr  (114  ^y)  for  e«:h  7.3 
Mg/hr  (8 1|^)  cupola.  In  addition.  00 
emissions  would  be  reduced  by  628  Mg/ 
yr  (692  tpy)  and  1.256  K%/yr  (1,384  tpy) 
fat  each  3.6  Mg/hr  (4  tph)  and  7.3  Mg/ 
hr  (8  tph)  cupola,  respectively. 
Hovrever,  secondary  emissions  of  SO2 
and  NOx  would  rendt  from  the  natural 
gas  combustion  of  sulfiir-bearing  raw 
materials  and  fuel.  The  increased 
emissions  would  range  from  55  Mg/yr 
(61  tpy)  to  112  Mg/yr  (123  ^y)  for  SO2. 
and  42  Mg/yr  (46  tpy)  to  83  Mg/yr  (91 
^y)  for  NOx.  for  each  3.6  Mg/hr  (4  tfh) 
and  7.3  Mg/hr  (8  tph)  cupola, 
respectively. 

Under  this  beyond-the-MACT-floor 
control  cmtion,  price  increeses  ue 
estimated  to  range  from  5.94  pnoent  to 
6.98  percent,  resulting  in  qumtity 
adjustments  of -4.75  and  -8.38  pooent. 
reqiectively.  Additionally,  loes  of  87 
employees  is  estimated.  Padlity  unit- 
cost  increeses  wrould  be  very  significanL 
Two  fadUties  would  have  unit-cost 
incieeses  of  more  than  20  percent  (one 
of  27  percent  for  bonded  products  and 
one  Of  22  percent  fu  nonbonded 
poducts).  Tliree  other  fadlitias  would 
liave  unit-cost  increases  for  et  leest  one 
produd  of  over  ten  percent,  and  an 
additional  five  fadUties  would  have 
increases  of  over  five  percsnL  Seveu 
fariHties  are  profected  to  have  control 
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costs  greater  than  their  increase  in 
revenue  due  to  the  projected  increase  in 
market  prices.  This  portion  of  the 
control  costs  that  the  facilities  are 
projected  to  have  to  absorb  ranges  from 
16  percent  of  before  tax  net  income 
(B.T.N.I.)  for  one  facility  to  ISSpercent 
of  B.T.N.I.  for  another  facility.  Tlie 
projected  market  quantity  decreases  and 
changes  in  capital  structure  indicate 
thaTuie  costs  associated  with  the 
beyond-the-floor  control  option  would 
be  expected  to  cause  one  or  two  facility 
closures.  After  assessing  this 
information,  the  EPA  concluded  that  the 
costs  of  increased  control  given  the 
increase  in  secondary  emissions  do  not 
justify  beyond-the  floor  control  for 
existing  cupolas  (docket  items  II-B-34 
and  35). 

As  discussed  earlier,  no  MACT  floor 
could  be  determined  for  fiber  collection 
and  cooling  operations.  The  EPA 
considered  requiring  controls  that 
reduce  organic  HAP  emissions  from 
fiber  collection  and  cooling  processes  by 
going  beyond  the  floor.  The  beyond-the- 
floor  control  technology  would  be 
thermal  incineration  for  both  processes. 
Six  fiber  collection  and  cooling 
operations  would  be  required  to  add 
incinerators  ranging  in  cost  from  $1.75 
million/yr  to  $2.85  milli<Hi/yT  for  each 
fiber  collection  process,  depending 
upon  the  process  size,  and  about 
$400,000/yT  for  each  cooling  operation. 
Assuming  an  incinerator  control 
efficiency  of  80  percent,  organic  HAP 
emissions  (formaldehyde,  phenol, 
methanol)  from  fiber  collection 
processes  would  be  reduced  by  about  29 
Mg/yr  (32  tpy)  for  each  3.6  Mg/yr  (4  tph) 
process  and  59  Mg/yr  (65  tpy)  for  each 
7.3  Mg/yr  (8  tph)  process.  CooUng 
process  organic  emissions 
(formaldehyde)  would  be  reduced  by 
approximately  0.4  Mg/yr  (0.4  tpy)  and 
0.6  Mg/yr  (0.7  tpy)  for  3.6  Mg/yr  (4  tph) 
and  7.3  Mg/yr  (8  tph)  processes, 
respectively.  NOx  emissions  from  both 
processes  would  result  from  the 
combustion  of  natiiral  gas  used  to 
operate  the  incinerator.  Upon 
consideration  of  this  infbrmaticm,  the 
EPA  concluded  that  the  emissions 
reductions  associated  with  controls 
beyond  the  floor  do  not  offset  the  costs 
(docket  items  n-B-30  and  32). 

3.  Emission  Limits 

As  part  of  this  rulemaking,  the  EPA 
conducted  comprdiensive  emission 
tests  to  characterize  uncontrolled  and 
controlled  emissions  from  the  various 
processes  and  to  evaluate  the 
effectiveness  of  existing  control  devices. 
Soiirces  tested  were  those  selected  as 
representative  of  MACT.  Using  the  test 
dj^.  the  EPA  established  the  proposed 


emission  limits  for  existing  and  new 
sources  (docket  items  D-A-ll,  12,  and 
13). 

Because  a  fabric  filter  that  represents 
the  MACT  floor  for  existing  cupolas  in 
the  subcategory  of  plants  that 
manufacture  bonded  products  has  the 
same  design  as  a  fabric  filter  that 
represents  the  MACT  floor  in  the 
subcategory  of  plants  that  do  not 
manufacture  bonded  products,  the 
emission  limits  proposed  for  PM  within 
each  subcategory  are  the  same.  The 
emission  limit  proposed  for  PM  for 
existing  cupolas.  0.03  kg/Mg  (0.06  lb/ 
ton)  of  melt,  is  based  on  test  results  from 
a  cupola  equipped  with  a  fabric  filter, 
where  PM  emissions  averaging  0.02  kg/ 
Mg  (0.04  lb/ton)  of  melt  were  measured. 
Because  MACT  for  existing  and  new 
cupolas  is  the  same,  the  EPA  proposed 
the  same  PM  limit,  0.03  kg/Mg  (0.06  lb/ 
ton)  of  melt,  for  new  cupolas.  In 
proposing  the  same  PM  emission  limit 
for  existing  and  new  cupolas,  the  EPA 
recognizes  that  fabric  filters  used  on 
existing  cupolas  are  already  efficient  at 
controlling  PM  and  particulate  metal 
HAP  emissions  and  there  is  no 
technology  that  has  been  documented  to 
be  more  efficient 

The  proposed  CO  limit  for  new 
cupolas.  0.05  kg/Mg  (0.1  lb/ton)  of  melt, 
is  based  on  test  results  from  a  cupola 
that  is  equipped  with  an  incinerator  and 
fabric  filter  where  CO  emissions 
averaging  0.035  kg/Mg  (0.07  lb/ton)  of 
melt  were  measured  after  control.  The 
measiired  average  efficiency  for  CO 
reduction  across  the  control  system  was 
99.6  percent.  The  owner  or  operator 
may  alternatively  meet  a  performance 
standard  of  99  percent  removal  of  CO 
across  the  control  system.  This 
alternative  is  offered  because  other 
cupolas  may  have  a  different  inlet 
concentration  and  therefore  may  not 
meet  the  0.05  kg/Mg  (0.1  lb/ton]  of  melt 
niunerical  limit. 

The  emission  limit  proposed  for 
formaldehyde  for  existing  and  new 
curing  ovens,  0.03  kg/Mg  (0.06  lb/ton)  of 
melt,  is  based  on  test  results  from  a 
(Hiring  oven  equipped  vrith  an 
incinerator  where  formaldehyde 
emissions  averaging  0.02  kg/Mg  (0.04 
lb/ton)  of  melt  were  measured.  The 
measured  average  efficiency  for 
formaldehyde  reduction  across  the 
control  system  was  80  percent.  The 
owner  or  operator  may  alternatively 
meet  a  perfcRmance  standard  of  80 
percent  removal  of  formaldehyde  across 
the  control  system  because  other  oveiu 
may  have  higher  inlet  concentrations 
and  therefore  may  not  meet  the 
numerical  emission  limit. 


V.  Impacts  of  Propoaed  Standards 

A.  Air  Quality  Impacts 

Nationwide  metal  HAP  and  COS 
emissions  from  mineral  wool 
production  cupolas  are  estimated  to  be 
2,522  Mg/yr  (2.780  tpy)  at  the  current 
level  of  control.  Existiiig  PM  emissions 
are  estimated  to  be  239  Mg/yr  (263  tpy). 
Most  of  the  existing  cupofas  are  already 
well-controlled  for  PM  and  metal  HAPs. 
Under  the  proposed  NESHAP,  it  is 
expected  that  fabric  filters  would  be 
added  to  the  five  cupolas  currently 
controlled  by  cyclones,  resulting  in 
reductions  in  nationwide  metal  HAP 
emissions  of  0.91  Mg/yr  (1.0  tpy)  and 
PM  emissions  of  186  Mg/yr  (205  tpy). 
Formaldehyde  and  phenol  emissions 
from  existing  ciuing  ovens  are  estimated 
to  be  54  Mg/yr  (59  tpy)  and  14  Mg/yr  (16 
tpy),  respectively.  Nationwide 
emissions  of  formaldehyde  and  phenol 
would  be  reduced  by  about  30  Mg/yr  (34 
tpy)  and  14  Mg/yr  (16  tpy),  respectively, 
from  the  addition  of  thermal 
incinerators  to  two  ciirrently 
uncontrolled  curing  ovens.  Because 
there  is  oinently  an  estimated  55 
percent  excess  capacity  in  the  mineral 
wool  production  industry,  the  EPA  does 
not  anticipate  any  new  cupolas  or 
curing  ovens  within  the  next  5  years.  If. 
however,  a  new  cupola  with  a  7.3  Mg/ 
hr  (8  tph)  capacity  was  bmlt,  COS  and 
CO  emissions  would  be  reduced  by  104 
Mg/yr  (114  tpy)  and  1,256  Mg/yr  (1,384 
tpy),  respectively,  as  a  result  of  the 
required  addition  of  a  thermal 
incinerator. 

Based  on  aiudyses  of  model  processes, 
metal  HAP  and  PM  emissions  from  a 
cyclone-controlled  small  sized  [3.6  Mg/ 
hr  (4  tph)  melt  capacity]  cupola  would 
be  reduced  by  an  estimated  24  Mg/jrr 
(27  tpy).  Estimated  reductions  of  metal 
HAP  and  PM  emissions  bam  a  large- 
sized  [7.3  Mg/hr  (8  tph)  melt  capacity] 
cupola  similarly  controlled  would  be  50 
Mg/yr  (55  tpy).  Emissions  of 
formaldehyde  and  phenol  fiom  an 
uncontrolled  curing  oven  associated 
with  a  small-sized  cupola  would  be 
reduced  by  approximately  10  Mg/yr  (11 
tpy)  and  5  Mg/yr  (5  tpy).  respectively. 
Formaldehyde  and  phenol  emissions 
from  an  uncontrolled  curing  oven 
associated  with  a  large-sized  cupoU 
would  be  reduced  by  an  estimated  20 
Mg/yr  (22  tpy)  and  10  Mg/yr  (11  tpy), 
respectively  (docket  items  D-B-18  and 
37). 

Secondary  emissions  of  NOx  from 
incinerator-ccmtrolled  curing  ovens  are 
formed  as  a  result  of  combustion  of 
natural  gas.  Emissions  of  NOx  from  the 
afiiscted  sources  are  predicted  to 
increase  by  about  124  Mg/yr  (137  tpy) 


from  a  baseline  level  of  about  248  Mg/ 
yr  (273  tpy)  (docket  item  0-4-35). 

B.  Nonair  Environmental  and  Health 
Impacts 

Because  the  air  pollution  control 
devices  associated  with  the  control 
systems  for  mineral  wool  production 
processes  are  of  a  dry  type  (fabric  filters 
and  thermal  incineratora),  tlwre  are  no 
water  pollution  impacts  resulting  from 
their  use.  Solid  waste  generated  by 
fabric  filter  systems  in  the  form  of  ash 
is  disposed  of  by  lanrffilling  With  the 
addition  of  fabric  filter  control  S3rstems 
to  five  cupolas,  the  amoimt  of  solid 
waste  is  expected  to  increase  by  about 
350  Mg/yr  (390  tpy)  from  the  current 
level  of  24,800  Mg/yr  (27,300  tpy) 
nationwide. 

Reducing  HAP  levels  may  help  lower 
occupational  exposure  levels  and  site- 
specific  levels  of  PM  and  VOCs. 
Implementing  the  proposed  equipment 
requirements  may  increase  noise  levels 
in  the  plant  area. 

Operating  fabric  filtera  and  thermal 
incinerators  requires  the  use  of 
electrical  energy  to  operate  Cans  that 
move  the  gas  stream.  The  additional 
electrical  energy  requirements  are 
estimated  to  be  788,000  kilowatt  houn 
per  year  (kWh/yr)  for  five  fabric  filtere 
to  be  added  to  existing  cupolas  and 
431,000  kWh/yr  for  two  incineraton  to 
be  added  to  existing  curing  ovens. 
Thermal  incinerators  also  may  use 
luitural  gas  as  fuel.  An  additional 
126,000  Ulocubic  feet  per  year  (kftVyr) 
of  lutural  gas  would  be  required  for  the 
two  incineratora  that  would  be  added  to 
curing  ovens. 

C.  Cost  and  Economic  Impacts 

The  total  nationwide  capital  and 
annualized  costs  for  existing  cupolas 
imder  the  proposed  NESH^  are 
estimated  to  be  $1.5  million  and 
$608,900/yr,  respectively.  These  costs 
represent  the  addition  of  fabric  filtera  to 
five  cupolas  but  do  not  include  the 
mcmitoring  costs  of  bag  leak  detection 
systems  required  on  all  aCfacted  cupolas. 
Capital  and  annualized  costs  for  a  bag 
leaik  detection  system  are  estimated  at 
$9,100  and  $l,8O0/3rr  per  affacted 
cupola,  respectively. 

the  totafnationwide  capital  and 
aimualized  costs  of  complying  with  the 
proposed  NESHAP  for  existing  curing 
ovens  are  estimated  at  $795,800  and 
$641.600/yr,  respectively.  These  costs 
represent  the  addition  of  thermal 
incineraton  to  two  curing  ovens. 

Under  the  proposed  NESHAP,  market- 
level  price  increases  are  estimated  to 
range  from  0.49  percentto  2.13  percent, 
resulting  in  quantity  adjustments  of 
•0.59  percent  and  -1.71  percent. 


respectively.  The  decreases  in  quantity 
donanded  may  lead  to  the  loss  of 
approximately  nine  jobs.  Facility  unit- 
cost  increases  would  be  less  than  one 
percent  for  all  but  three  of  the  facilities. 
The  highest  unit-cost  increase  would  be 
6.3  percent  fat  one  facility  for 
noi^nded  products.  These  three 
facilities  are  also  the  only  facilities 
projected  to  have  control  costs  greater 
than  their  increase  in  revenue  due  to  the 
projected  increase  in  market  prices.  This 
portion  of  the  control  costs  that  the 
three  facilities  are  {Hojected  to  have  to 
absorb  would  be  38  percmt  of  B.T.N.I. 
for  one  facility  and  29  pmoent  for 
another  facility.  The  tltird  facility  does 
not  have  positive  B.T.N.I.  in  the  pie- 
regulation  baseline,  so  an  estimate  of  a 
percentage  change  in  B.T.N.I.  is  not 
meaningful  (the  unit  cost  increase  for 
this  facility  is  3.9  percent  for  bonded 
products  and  0.1  percent  for  nonbonded 
products).  Neither  the  projected  market 
quantity  decreases  or  changes  in  capital 
structure  indicate  that  the  costs 
associated  with  the  MACT  floor  control 
option  woiild  be  expected  to  cause 
facility  closure.  However,  if  a  facility 
would  be  closing  in  the  absence  of  a 
regulation,  the  control  costs  might  result 
in  an  earlier  facility  closure. 

VL  Public  Paiticqiation 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions  and  encourages  conunents  on 
all  aspects  of  this  proposal  from  all 
interested  parties.  Full  supporting  data 
and  detailed  analyses  should  be 
submitted  with  comments  to  allow  the 
EPA  to  make  mHYimiim  use  of  the 
comments.  All  conunents  should  be 
directed  to  the  Air  and  Radiation  Docket 
and  Information  Center,  Dodcet  No.  A- 
95-33  (see  ADDRESSES).  Comments  on 
this  document  must  be  submitted  on  or 
before  the  date  specified  in  DATES. 

Conunenton  Mrishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
and  clearly  fabel  it  "Confidential 
Business  Information"  (CBI). 
Submissions  containing  such 
proprietary  information  should  be  sent 
directiy  to  the  following  address,  and 
not  to  the  public  docket,  to  ensure  that 
proprietary  information  is  not 
inadvertentiy  placed  in  the  docket: 
Attention:  Ms.  Mary  Johnson,  c/o  Ms. 
Melva  Toomer,  U.S.  EPA  Confidential 
Biisiness  Informaticm  Manager.  OAQPS 
(MD-13);  Research  Triangle  Paik.  NC 
27711.  Information  covered  by  such  a 
claim  of  confidentiality  will  be 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 


confidentiality  accompanies  a 
submissim  when  it  is  received  by  the 
EPA,  the  submission  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Vn.  AdBiaistratiTe  Raqniraaaeiits 

A.  DockBt 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  (fynanuc  file,  becaiise 
material  is  added  throughout  the 
rulemaking  development  The  docketing 
system  is  intended  to  ^ow  members  of 
the  public  and  industries  involved  to 
reac^y  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rxilemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Act) 

The  official  reocnd  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  Docket  No.  A-95-33 
(including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  ADDRESSES  at  the  begiiming 
of  this  document 

Electronic  comments  can  be  sent 
directiy  to  EPA's  Air  and  Radiation 
Docket  and  Information  Center  at:  "A- 
and-R-DocketOepamail.epa.gov". 
Electronic  conunents  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfact  in  5.1  file  format  or  ASCn 
file  format  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (A-95-3S). 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Lifafaries. 

B.  Public  Hearing ' 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act  If  a  public  hearing 
is  requested  and  held,  the  EPA  will  ask 
clarifying  questions  during  the  oral 
presentation  but  will  not  respond  to  the 
presentations  or  conunents.  Written 
statements  and  supporting  information 
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will  be  considered  with  equivalent 
weight  as  any  oral  statement  and 
suppcHting  infonnation  subsequently 
presented  at  a  public  hearing,  if  held. 
Posons  wishiiig  to  presoit  oial 
testimony  or  to  inquire  as  to  whether  or 
not  a  hearing  is  to  be  held  should 
contact  the  EPA  (see  AOOncsSBS).  To 
provide  an  opportunity  for  all  who  may 
wish  to  speak,  oral  pmentations  will  be 
limited  to  IS  minutes  each. 

Any  member  of  the  public  may  file  a 
written  statement  on  or  befne  July  7. 
1997.  Written  statements  should  be 
addressed  to  the  Air  and  Radiation 
Docket  and  Infonnati(m  Center  (see 
AOCMESSES).  and  refer  to  Docket  No.  A- 
95-33.  A  verbatim  transcript  of  the 
hearing  and  written  statements  will  be 
placed  in  the  docket  and  be  available  for 
public  inspection  and  oi»ying.  or 
mailed  up<m  request,  at  the  Mr  and 
Radiation  Docket  and  Infonnation 
Center. 

C  Executive  CMer  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  md  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  and  the  requirements  of 
the  Executive  Order.  The  Execiitive 
Older  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  mcxe  or 
adverse^  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  )obs,  the 
environment,  public  health  <v  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  creete  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  bu<i^(etary 
impact  of  entitlements,  grants,  user  fees, 
ta  loan  programs,  or  the  rights  and 
obUgation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
ariiing  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  fnth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  regulatory  action  is  not 
"significant"  because  none  of  the  listed 
criteria  apply  to  this  action. 
Omsequently.  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Oidu 
12875,  the  EPA  involved  State 


regulatory  experts  in  the  development  of 
this  proposed  rule.  No  tribal 
governments  are  believed  to  be  affscted 
by  this  proposed  rule.  State  and  local 
governments  are  not  directly  impacted 
by  the  rule.  i.e.,  they  are  not  required  to 
purchase  control  tjttems  to  meet  the 
reqiuirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule; 
e.g..  incraporate  the  rule  into  permits 
and  enforce  the  nde.  They  will  collect 
pennit  fees  that  will  be  used  to  offset 
the  resources  burden  of  implementing 
the  rule.  Comments  have  been  solicited 
from  States  and  have  been  considered  in 
the  rule  development  process.  In 
addition,  all  States  are  encouraged  to 
anmnent  cm  this  proposed  rule  during 
the  public  comment  period,  and  the 
EPA  intends  to  fully  consider  these 
comments  in  the  developmmt  of  the 
finiil  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirranents  for 
Federal  agencies  to  assess  the  efiiects  of 
their  regiuatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  fm  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  jfear.  Before 
promulgating  an  EPA  nde  for  which  a 
written  statement  Is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reesonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efEsctive,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  riile.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  sectitm  205  allows  the  EPA  to 
adopt  an  ahemative  other  than  the  least 
costly,  most  cost-efiiBctive.  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adoi^ed.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  afiiect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  afEacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulato^ 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
infbrning,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUion  or  mrae  far  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  yeer.  llius. 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
■ignifinintly  or  uniquely  afiiect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
govemmmts  m  impose  obligations 
upon  them.  Therefore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

F.  Regulatory  Flextbility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexilnlity  analysis  of  any 
rule  subject  to  notice  and  commoit 
rulemaking  requirements  imless  the 
agency  certifies  that  the  ride  will  not 
have  a  significant  economic  impact  on 
a  substantial  nu^iber  of  small  mtities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
EPA  has  determined  that  7  of  the  10 
firms  that  potentially  would  be  subject 
to  the  proposed  standards  are  small 
firms.  The  EPA  has  met  with  all  of  these 
small  firms  and  their  trade  association. 
They  have  been  fully  involved  in  this 
rulemaking  and  their  concerns  and 
comments  have  been  considered  in  the 
development  of  this  prc^rased  rule. 
Also,  the  EPA  Office  of  Asbestos  and 
Small  Business  Ombudsman.  Office  of 
Regulatory  Management  and 
Infonnation.  partici{>ated  in  the 
development  of  the  proposed  NESHAP 
as  a  Work  Group  member  to  ensure  that 
the  requirements  of  the  proposed 
standaids  were  examined  for  potential 
adverse  economic  impacts.  The 
economic  impacts  are  summarized  in 
section  V.C  of  this  document  and  in  the 
economic  impact  analyns  (docket  item 
II-A-16). 

Five  of  the  7  small  firms  would  incur 
emission  control  costs  that  are  less  than 
0.1  percent  of  sales,  w^iile  rae  firm 
would  incur  control  costs  estimated  to 
be  2.4  peromt  of  the  firm's  sales.  An 
estimate  of  control  cost  as  a  percentage 
of  sales  cannot  be  determined  for  one 
firm  because  they  began  producing 
minefal  wool  within  the  last  year  and 
sales  information  is  not  available.  It  is 
believed,  however,  that  the  emission 
control  coats  that  would  be  incuned  by 


thisfin]|»WQuldbeiveiics»oC3     -:j  >•>: 
percent  Thus,  this  rule  affects  only  a 
small  niunber  of  small  businesses. 
Further,  most  of  the  small  biisinesses 
impacted  by  this  rule  will  experience 
minimal  increases  in  costs.  Only  two 
small  businesses  are  projected  to  incur 
costs  exceeding  0.1  percent  of  sales. 
Based  on  this  information,  the  EPA  has 
concluded  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  developing  these  proposed 
standards,  the  EPA  has  exercised  the 
maximimi  degree  of  flexibility  in 
minimizing  impacts  on  small  businesses 
through  subcategorization  of  the  source 
category.  Also,  these  proposed 
standards,  which  are  based  on  MACT- 
floor  level  control  technology,  reflect 
the  minimum  level  of  control  allowed    - 
under  the  Act. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  docimient  has  been 
prepared  by  EPA  (ICR  No.  1799.01),  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street  SW.. 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740. 

The  proposed  information 
requirements  include  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A), 
which  are  mandatory  for  all  owners  or 
operators  subject  to  national  emission 
standards.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  Act  (42 
U.S.C.  7414).  All  information  submitted 
to  the  EPA  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B.  The  proposed  rule 
does  not  require  any  notifications  or 
reports  beyond  those  required  by  the 
general  provisions  (40  QH  part  63, 
subpart  A).  Proposed  subpart  DDD  does 
require  additional  records  of  specific 
information  needed  to  determine 
compUanoe  with  the  rule.  These  include 
records  of:  (1)  Cupola  production  (melt) 
rate;  (2)  any  bag  leak  detection  system 
alarm,  including  the  date  and  time,  with 
a  brief  explanation  of  the  caiise  of  the 
alarm  and  the  collective  action  taken; 


(3)  freelbrmBldefayde  cMiUmt  of  eateh 
resin  lot  and  the  bdnder  formulation, 
including  formaldehyde  content  of  each 
binder  batch  used  in  the  manufactiue  of 
bonded  products;  and  (4)  incinerator 
0]>erating  temperatiue,  including  any 
period  when  the  average  temperature  in 
any  3-hour  block  peric^  falls  below  the 
average  level  established  during  the 
performance  test. 

The  annual  public  reporting  and 
recordkeeping  biuden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  rule) 
is  estimated  to  be  6,107  labor  hours  per 
year  at  a  total  annual  cost  of  $196,206. 
This  estimate  includes  a  one-time 
performance  test  and  report  (vrith  repeet 
tests  where  needed);  one-time 
preparation  of  a  startup,  shutdown,  and 
malfunction  plan  with  semiannual 
reports  of  any  event  where  the 
procedures  in  the  plan  were  not 
followed;  semiannual  excess  emissions 
reports;  notifications;  and 
recordkeeping.  Total  capital  costs 
associated  with  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  is  estimated  at  $309,400;  this 
estimate  includes  the  capital  and  startup 
costs  associated  with  installation  of  a 
bag  leak  detection  system  for  each 
cupola  at  a  plant  subject  to  the  standard. 
The  total  operation  and  maintenance 
cost  is  estimated  at  $17,000/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infonnation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  noay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbere  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 


to  the  Ditect<M>,  OFf^ltoguktory 
Information  Division;  U:S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affaire, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
May  8, 1997,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  June  9, 1997.  The  final 
rule  will  respond  to  any  OMB  or  pubUc 
conunents  on  the  information  collection 
requirements  contained  in  this  proposaL 

H.  Pollution  Prevention  Act 

During  the  development  of  these 
standards,  the  EPA  explored 
opportunities  to  eliminate  or  reduce 
emissions  through  the  application  of 
new  processes  or  work  practices.  By 
reducing  or  eliminating  the 
formaldehyde  and  phenol  in  binder 
formulations,  HAPs  from  the  curing 
process  would  be  reduced  or  eliminated 
without  the  use  of  air  pollution  control 
equipment.  Alternative  binders  have 
been  investigated  by  various  mineral 
wool  producers.  Acceptable  alternatives 
have  been  difficult  to  identify  due  to: 
the  higher  costs  of  the  potential 
alternative  binders;  the  problems 
associated  with  requalification  of 
altered  products  to  meet  required 
product  specifications;  the  production 
process  changes  necessitated  by  the  use 
of  modified  binders;  and  the  concerns 
regarding  potential  toxicity  of  new 
binder  ingredients.  Thus,  at  this  time  an 
acceptable  alternative  binder  has  not 
been  commercially  demonstrated.    . 

/.  C7ean  Air  Act 

In  accordance  with  section  117  of  the 
Act.  pubUcation  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  wiU  be  reviewed  8  years  from 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  ovmlap  with  other 
programs,  the  existence  of  ahemative 
methods,  enforceability,  improvements 
in  emission  control  tedmology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Mineral  wool  production. 
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Recordkeeping  and  mpwting 
requirements. 

Dated:  April  29. 1997. 
Ciu«IM.BrawBV. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— HATIONAL  EMSSIOM 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  for  part  63  continues 
to  read  as  follows: 

AndMrily:  42  U.S.Q  7401.  flt  aaq. 

2.  Part  63  is  amended  by  adding 
subpprt  DDD  to  read  as  follows: 

Subpart  000— Madonal  Emtoslon 
SlMdards  for  Hazardous  Air  PoNutaita  for 
I  Wool  Production 


Sec 

63.1175  Applicability. 

63.1176  DeQnitions. 

63. 1 1 77  Emiaaion  staadaids  for  cupolaa  and 
curing  ovens. 

63.1178  Monitoring  requirements. 

63.1179  Perftvnunce  test  requirements. 
63.1100    Test  methods  and  procedures. 

63.1181  Notification,  recordkeeping,  and 
reporting  requirements. 

63.1182  Applioibility  of  general  i»ovisions. 

63.1183  Delegation  of  authority. 
63.1184—63.1199     (Reserved] 
Appendix  A  to  Subpart  DDD  of  Part  63 — Free 

Formaldehyde  Analysis  of  Insulation 
Resins  by  Hydroxylamine 
Hydrochloride. 
Appendix  B  to  Subpart  DDD  of  Part  63— 
Applicability  of  General  Provisions  (40 
CFR  Part  63,  subpart  A)  to  Subput  DDD. 

Subpart  DDD— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  MbMtai  Wool  Production 

I0.117S    ApplcabWIy. 

(a)  The  reqiiirements  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
mineral  wool  production  facility  that  is 
a  major  source  as  defined  in  §  63.2  of 
the  general  provisions  in  subpart  A  of 
this  part. 

(b)  The  requirements  of  this  subpart 
apply  to  emissions  of  hazardous  air 
pollutants,  as  measured  according  to  the 
methods  and  procedures  in  this  subpart, 
emitted  from  each  new,  existing,  or 
reconstructed  cupola  and  curing  oven  at 
a  mineral  wool  production  fadUty 
subject  to  this  subpart. 


fS3.117« 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  as 
amended  (the  Act),  in  $  63.2  of  the 
general  provisions  in  subpart  A  of  this 
part,  or  in  this  section  as  followrs: 


Bag  leak  detection  system  means  a 
monitoring  device  for  a  fabric  filter  that 
identifies  an  increase  in  particulate 
matter  emissions  resulting  fit>m  a 
broken  filter  bag  or  other  malfunction 
and  sounds  an  alarm. 

Bonded  product  means  mineral  wool 
to  which  a  hazardous  air  pollutant- 
based  binder  (e.g.,  phenol, 
formaldehyde)  has  been  applied. 

CO  means,  for  the  piuposes  of  this 
subpart,  emissions  of  caibon  monoxide 
that  serve  as  a  surrogate  for  emissions  of 
carbonyl  sulfide,  a  compound  included 
on  the  list  of  hazardous  air  pollutants  in 
section  112  of  the  Act. 

Cupola  means  a  large,  water-cooled 
metal  vessel  which  charges  a  mixture  of 
fuel,  rock  and/or  blast  furnace  slag,  and 
additives;  as  the  fuel  is  burned,  the 
charged  mixture  is  heated  to  a  molten 
state  for  subsequent  processing  to  form 
mineral  wool. 

Cuiing  oven  means  a  chamber  in 
which  heat  is  used  to  thermoset  a  binder 
on  the  mineral  wool  fiber  used  in  the 
manufactiire  of  bonded  products. 

Fabric  filter  means  an  air  pollution 
control  device  used  to  capture 
particiilate  matter  by  filtering  gas 
streams  through  fabric  bags;  also  known 
as  a  baghouse. 

Formaldehyde  means,  for  the 
purposes  of  this  subpart,  emissions  of 
formaldehyde  that  serve  as  a  surrogate 
for  organic  compounds  included  on  the 
list  of  hazardous  air  pollutants  in 
section  112  of  the  Act,  including  but  not 
limited  to  phenoL 

Hazardous  air  pollutant  means  those 
rhamiralu  and  their  compounds  that  are 
included  on  the  list  of  hazardous  air 
pollutants  in  section  112(b)  of  the  Clean 
Air  Act. 

Incinerator  means  an  air  pollution 
control  device  that  uses  controlled 
flame  combustion  to  convert 
combustible  materials  to 
noncombustible  gases. 

Me/t  means  raw  materials,  excluding 
coke,  that  are  charged  into  the  cupola, 
heated  to  a  molten  state,  and  disciiarged 
to  the  fiber  forming  and  collection 
process. 

Melt  rate  means  the  mass  of  molten 
material  discharged  from  a  single  cupola 
for  use  in  the  production  of  mineral 
wool  over  a  specified  time  period. 

Mineral  wool  means  a  fibrous  glassy 
substance  made  from  natural  rock  (such 
as  basalt),  blast  furnace  slag,  or  a 
mixture  of  rock  and  slag;  it  may  be  used 
as  a  thermal  or  acoustiod  insulation 
material  or  in  the  manufacturing  of 
other  products  to  provide  structural 
strength,  sound  absorbency.  or  fire 
resistance. 

PM  means,  for  the  purposes  of  this 
subpart,  emissions  of  particulate  matter 


that  serve  as  a  surrogate  for  metals  (in 
particidate  or  volatile  form)  on  the  Ust 
of  hazardous  air  pollutants  in  section 
112  of  the  Act,  including  but  not  linuted 
to:  antimony,  arsenic,  bwylliiun. 
cadmium,  chromium,  lead,  manganese, 
nickel,  and  selenium. 

{63.1177    Emiaaion  rtwdardi  for  cupel— 
and  curtnQ  ovwia. 

(a)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  under  §  63.7  of 
the  general  provisions  in  subpart  A  of 
this  part  and  §63.1179  of  this  subpart 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  from  an  existing  cupola  in  excess 
of  0.03  kilogram  (kg)  of  particulate 
matter  (PM)  per  megagram  (Mg)  (0.06 
poimd  [lb]  of  PM  per  ton)  of  melt. 

(b)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  under  §  63.7  of 
the  general  provisions  in  subpart  A  of 
this  part  and  §63.1179  of  this  subpart, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  fitim  a  new  or  reconstructed 
cupola  in  excess  of: 

(1)  0.03  kg  of  PM  per  Mg  (0.06  lb  of 
PM  per  ton)  of  melt;  and 

(2)(i)  0.05  kg  of  carbon  monoxide  (CO) 
per  Mg  (0.10  lb  of  CO  per  ton)  of  melt; 
or 

(ii)  The  owner  or  operator  shall 
reduce  uiuxmtrolled  CO  emissions  by  at 
least  99  percent. 

(c)(1)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  imder  §  63.7  of 
the  general  provisions  in  subpart  A  of 
this  part  and  §63.1179  of  this  subpart, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  bom  a  new,  existing,  or 
reconstructed  c\iring  oven  in  excess  of 
0.03  kg  of  formaldehyde  per  Mg  (0.06  lb 
of  formaldehyde  per  ton)  of  melt;  or 

(2)  The  owner  or  operator  shall  reduce 
imcontrolled  formaldehyde  emissions 
by  at  least  80  percent 

{63.1178    MonKoflng rsQulTMiMnts. 

(a)  The  owner  or  operator  shall  install, 
calibrate,  maintain,  and  operate  a  device 
that  measiues  and  records  the  average 
hoiuly  production  (melt)  rate  for  each 
cupola: 

(1)  Following  the  performance  test 
requdred  in  §63.1179  of  this  subpart,  if 
the  melt  rate  exceeds  the  average  melt 
rate  established  during  the  performance 
test  by  more  than  20  percent  for  more 
than  5  percent  of  the  total  operating 
time  in  a  6-month  reporting  period,  the 


owner  or  operator  riiall  coiuluct  a  repeat 
performance  test  at  the  higher  melt  rate 
to  demonstrate  compliance;  and 

(2)  If  results  from  tlie  repeat 
pof  ormance  test  exceed  any  of  the 
applicable  emission  standards,  the 
owner  or  operator  is  in  violation  of  the 
emission  8tandard(s)  for  the  entire 
period  that  the  melt  rate  was  more  than 
20  pocent  above  the  average  level 
established  during  the  previous 
performance  test. 

(b)  The  owner  or  operator  shall 
install,  calibrate,  maintain,  and 
continuously  operate  a  bag  leak 
detection  system  for  each  cupola  fabric 
filter  control  system: 

(1)  The  bag  leak  detection  system 
must  be  capahle  of  detecting  PM 
emissions  at  concentrations  of  1.0 
milligram  per  actual  cubic  meter 
(0.00044  grains  per  actual  cubic  foot) 
and  greater, 

(2rThe  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  PM  emissions; 

(3)  The  bag  lec^  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  when  an  increase  in  PM 
emissions  over  a  preset  level  is  detected; 

(4)  For  positive  pressure  fabric  filters, 
a  bag  leak  detector  must  be  installed  in 
each  fabric  filter  compartment  or  cell.  If 
a  negative  pressure  or  induced  air  fabric 
filter  is  used,  the  bag  leak  detector  must 
be  installed  downstream  of  the  fabric 
filter.  Where  multiple  bag  leak  detectors 
are  required  (for  either  type  of  fabric 
filter),  the  system  instrumentation  and 


alarm  may  be  shared  among  detectors; 

(5)  The  Dag  leak  detection  system 
shall  be  installed,  operated,  calibrated, 
and  maintained  in  a  manner  consistent 
with  available  guidance  firom  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  absence  of  such  guidance,  the 
manufacturer's  written  specifications 
and  recommendations; 

(6)  Calibr^on  of  the  system  shall,  at 
minimum,  ronsist  of  establishing  the 
relative  baseline  output  level  by 
adjusting  the  range  and  the  averaging 
period  of  the  device  and  establishing  the 
alarm  set  points  and  the  alarm  delay 
time; 

(7)  The  owner  or  operator  shaU  not 
adjust  the  range,  averaging  period,  alarm 
set  points,  or  alarm  delay  time  after  the 
performaiu»  test  required  in  §  63.1179 
of  this  subpart  without  written  approval 
firom  the  Administrator; 

(8)  Following  the  performance  test,  if 
the  alarm  on  a  bag  leak  detection  system 
is  triggered,  the  owner  or  operator  shall 
inspect  the  control  device  to  determine 
the  cause  of  the  deviation  and  initiate 
within  1  hour  of  the  alarm  the  corrective 
actions  specified  in  the  operation, 
maintenance,  and  monitoring  plan. 


Failure  to  initiate  the  corrective  action 
procedures  within  1  hour  of  the  alarm 
is  a  violaticm  of  the  PM  emission 
standard;  and 

(9)  If  the  bag  leak  detection  system 
alarm  is  activated  for  more  than  5 
pocent  of  the  total  operating  time 
during  a  6-month  reporting  period,  the 
owner  or  operator  shall  develop  and 
implement  a  written  quality 
improvement  plan  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoriiu.' 

(c)  The  owner  or  operator  sh^ 
mcmitor  and  record  the  free 
formaldehyde  amtent  of  each  resin  lot 
and  the  binder  formulation,  inrliiding 
the  formaldehyde  content  of  each  binder 
batch  used  in  the  manufacture  of 
bonded  products: 

(1)  FoUowing  the  performance  test 
required  in  §  63.1179  of  this  subpart,  the 
owner  or  operator  shall  miiintain  the 
formaldehyde  content  of  each  binder 
formulaticm  at  or  below  the  level 
established  during  the  test;  and 

(2)  If  the  binder  formaldehyde  content 
exceeds  the  level  established  during  the 
performance  test,  the  owner  or  opwator 
is  in  violation  of  the-formaldehyde 
emission  standard. 

(d)  The  owner  or  operator  shall 
install,  calibrate,  maintnin,  and  operate 
a  device  that  continuously  measures  the 
operating  temperature  in  the  firebox  of 
each  thermal  incinerator  used  to  control 
process  emissions  from  a  cupola  or 
curing  oven  and  determines  and  records 
the  temperatiue  in  15-minute  block 
averages: 

(1)  Following  the  performance  test 
required  in  §63.1179  of  this  subpart,  the 
owner  or  operator  shall  maintain  the 
operating  temperatiue  of  each 
incinerator  such  that  the  average 
operating  temperatiue  in  any  3-hour 
block  period  does  not  fall  below  the 
average  temperature  established  during 
the  performance  test; 

(2)  Operation  of  an  incinerator  such 
that  the  average  operating  temperatiue 
in  any  3-hour  blodt  period  falls  below 
the  average  level  established  during  the 
performance  test  is  a  violation  of  the 
applicable  emission  standard  in 
§63.1177  (b)(2)  or  (c)  of  this  subpart 
and 

(3)  At  a  minimtim.  valid  3-hour 
temperature  averages  shall  be  obtained 
for  75  percent  of  the  operating  hours  per 
day  for  90  percent  of  the  operating  days 
per  6-month  reporting  period  that  the 
facility  is  producing  mineral  wooL 

(e)  All  numitoring  systems  and 
equipment  must  be  instaUed. 
operational,  and  properly  calibrated 


■  Proposed  rale  published  in  the  August  13. 1996 
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prior  to  the  performance  test  required  by 
§63.1179  of  this  sulMMrt. 

(f)  For  all  control  device  and  process 
operating  parametos  measured  during 
the  performance  test  required  by 
§  63.1179  of  this  subpart,  the  owner  or 
operator  of  cupola  or  curing  ovens 
subject  to  this  subpart  may  change  the 
levels  established  during  tiie 
performance  test  if  additional 
performance  testing  is  cotfducted  to 
vorify  that  at  the  new  control  device  at 
process  parametv  levels,  the  o«mer  or 
operator  is  in  compliance  with  the 
emission  standards  in  §63.1177  of  this 
subpart 

{63.1179    Performance iwtiequlrtmants. 

(a)  Compliance  dates.  The  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  comply  with  the 
requirements  of  this  subpart  by  no  later 
than: 

(1)  (Date  3  years  after  effective  date  of 
the  final  rule]  for  an  existing  cupola  or 
curingoven; 

(2)  Pate  4  years  following  the 
e^ctive  date  of  the  final  rule]  for  an 
existing  source  that  is  granted  an 
extension  by  the  applicable  regulatory 
authority  under  section  112(i)(3)(B)  of 
the  Act;  or 

(3)  Upon  startup,  for  a  new  or 
reconstructed  cupola  or  curing  oven. 

(b)  Performance  test  The  owner  or 
operator  of  each  cupola  or  curing  oven 
subject  to  this  subpart  shall  conduct  a 
performance  test  to  demonstrate 
compliance  with  each  of  die  appUcable 
emission  standards  in  §  63.1177  of  this 
subpart  according  to  the  procedures  in 
the  general  provisions  in  subpart  A  of 
this  part  and  in  this  paragraph  (b): 

(1)  Using  the  test  methods  and 
procedures  in  §63.1180  of  this  subpart 
the  owner  or  operator  shall  measure 
emissions  of  PM  (for  each  existing 
cupola)  or  PM  and  CO  (for  each  new  or 
reconstructed  cupola)  and  emissions  of 
formaldehyde  from  each  existing,  new. 
or  reconstructed  curing  oven  at  the 
outiet  of  the  control  device  (if 
compljring  with  a  numerical  emission 
limit),  or  at  the  inlet  and  outlet  of  the 
control  device  (if  complying  with  a 
percent  reduction  limit).  T^  owner  or 
operator  shall  compute  and  record  the 
average  of  at  least  three  runs  and  use  the 
applicable  equations  in  paragraph  (b)(6) 
of  this  section  to  determine  compliance 
with  the  applicable  emission  limit  in 
the  units  of  the  standard.  Compliance  is 
demonstrated  when  the  emission  rate  of 
the  pollutant  is  equal  to  or  less  than 
each  of  the  applicable  emission  limits  in 
§63.1177  of  Uiis  subpart; 

(2)  The  owner  or  operator  of  each 
cupola  and  curing  oven  shall  monitor 
and  record  the  amount  of  raw  materials. 
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excluding  cok*.  chaiged  into  and  mehed 
in  each  cupola  during  each  test  run  and 
detennine  the  average  hourly  melt  rate 
for  each  test  run.  The  arithmetic  average 
of  the  melt  rate  for  the  three  test  runs, 
plus  20  percent,  shall  be  used  to 
monitor  compliance.  If  the  owner  or 
operator  plaiu  to  operate  above  the 
average  melt  rate  established  during  the 
perfbnnanoe  test  by  more  than  20 
pocent  for  more  than  5  patient  of  the 
total  operating  time  in  a  6-month 
report^ig  period,  another  performance 
test  at  the  higher  meh  rate  shall  be 
conducted: 

(3)  The  owner  or  operator  shall 
conduct  the  performance  test  for  each 
curing  oven  during  the  manufactiue  of 
the  product  using  the  binder 
formulation  with  the  highest 
formaldehyde  content  During  the 
performance  test,  the  owner  or  operator 
shall  record  the  free  formaldehyde 
content  of  the  resin(s)  used  during  the 
test  and  the  binder  formulation(s). 
including  the  formaldehyde  content  of 
the  binder,  lued  during  the  test.  If  the 
owner  or  operator  plaiu  to  use  a  binder 
with  a  higher  formaldehyde  content 
than  that  recorded  diuing  the 
performance  test,  another  performance 
test  of  the  curing  oven  during  use  of  the 
binder  with  a  higher  fonnaldehyde 
content  shaH  be  conducted; 

(4)  With  prior  approval  firom  the 
Adn^inistrator  or  delegated  regulatory 
authority,  an  owner  or  operator  of  a 
curing  oven  regulated  by  this  subpart 
may  conduct  short-term  experimental 
production  runs  using  binder 
formulations  or  other  process 
modifications  where  the  formaldehyde 
content  or  other  process  parameter 
values  deviate  from  those  estabUshed 
during  previous  performance  tests 
tvithout  first  conducting  additional 
performance  tests.  An  application  to 
perform  an  experimental  short-term 
production  nm  shall  include  the 
following  information: 

(i)  The  purpose  of  the  experimental 
run: 

(ii)  The  affected  curing  oven; 

(iii)  How  the  established  process 
parameters  will  deviate  bom  previously 
approved  levels; 

(iv)  The  duration  of  the  test  run: 

(v)  The  date  and  time  of  the  test  nm; 
and 

(vi)  A  description  of  any  emissicm 
testing  to  be  performed  during  the  test; 

(5)  tWing  the  performance  test,  the 
owner  or  operator  shall  continuously 
measxue  the  operating  temperature  for 
each  cupola  ta  curing  oven  incinerator, 
determine  and  record  the  IS-minute 
block  average  temperatures,  and 
determine  the  arithmetic  average  of  the 
recorded  temperature  measurements  for 


each  test  run.  The  arithmetic  average  of 
the  three  test  runs  shall  be  used  to 
monitor  compliance.  If  the  owner  or 
operator  plans  to  reduce  the  operating 
temperature  below  the  tempwature 
estwlished  during  the  performance  test, 
another  performance  test  at  the  reduced 
operating  temperature  shall  be 
conducted:  and 

(6)  Using  the  results  of  the  emissions 
test,  the  ownw  or  operator  shall  use 
Equation  1  to  determine  compUance 
with  the  PM  emission  standard  for  the 
cupola,  Eqtution  2  to  detwmine 
compliance  with  a  numerical  emission 
limit  fw  formaldehyde  or  CX),  and/or 
Equation  3  to  determine  compUance 
with  the  percent  reduction  performance 
standard  for  fonnaldehyde  or  CX>. 

g^CxQxK,  ^jj 

where: 

E=Emission  rate  of  PM.  kg/Mg  (lb/ton) 

of  melt; 
C=Concantration  of  PM.  g/dscm  (gr/ 

dscf); 
Q=Volumetric  flow  rate  of  exhaust 

gases,  dscm/hr  (dscf/hr); 
Ki=Conversion  factor.  1  kg/1.000  g  (1  lb/ 

7.000  gr);  and 
PsAverage  melt  rate.  Mg/hr  (ton/hr). 

^     CxMWxQxK.xK,        ^^  ^^ 

KjXpxlo' 

where: 

E=Emission  rate  of  measured  pollutant, 

kg/Mg  (lb/ton)  of  melt; 
CsMeasiired  volume  fraction  of 

pollutant,  ppm; 
MW=Moleciilar  weight  of  measured 

pollutant,  g/g-mole:  CX)=28.01, 

Formaldehyde=30.03; 
Q= Volumetric  flow  rate  of  exhaust 

gases,  dscm/hr  (dscf/hr): 
Ki=Conversion  factor.  1  kg/1.000  g  (1  lb/ 

453.6  g); 
K2=Conversion  factor.  1.000  L/m»  (28.3 

L/ft3); 
KasConversion  factor.  24.45  L/g-mole; 

and 
P=Average  melt  rate.  Mg/hr  (ton/hr). 

%R=^'"^«'xlOO       (Eq.3) 
Lj 

where: 

%R=Percent  reduction,  or  collection 

efficiency  of  the  control  device: 
Li=Inlet  loading  of  pollutant.  kg/Mg  (lb/ 

ton);  and 
Lo=Outlet  loading  of  pollutant,  kg/Mg 

ab/ton). 


compliance  with  the  applicable 
emission  standards: 

(1)  Method  1  in  appendix  A  to  part  60 
of  ibis  chaptm  for  the  selection  of  the 
sampling  port  location  and  number  of 
sampling  ports; 

(2)  Method  2  in  appendix  A  to  part  60 
of  this  chapter  for  stack  gas  velocity  and 
volumetric  flow  rate; 

(3)  Method  3  or  3A  in  appendix  A  to 
part  60  of  this  chapter  for  oxygen  (Oj) 
and  carlxm  dioxide  (CXiy  for  diluent 
measurements  needed  to  correct  the 
concentration  measurements  to  a 
standard  basis; 

(4)  Method  4  in  appendix  A  to  part  60 
of  this  chapter  for  moisture  content  of 
the  stack  gas: 

(5)  Method  5  in  appendix  A  to  part  60 
of  this  chapter  for  the  concentration  of 
PM.  Each  run  shall  consist  of  a 
minimum  run  time  of  2  hours  and  a 
TniniiniiTn  sample  volume  of  2.5  dscm 
(90  dscf): 

(6)  Method  10  in  appendix  A  to  part 
60  of  this  chapter  for  the  concentration 
of  CO,  using  the  continuous  sampling 
option  described  in  section  7.1.1  of  the 
method.  Each  run  shall  consist  of  a 
m^rii^"'"  run  time  of  1  hour. 

(7)  Method  318  2  in  appendix  A  to  this 
p«ut  for  the  concentration  of 
formaldehyde  or  CX);  and 

(8)  Method  contained  in  appendix  A 
of  this  subpart  for  the  determination  of 
the  free  formaldehyde  content  of  resin. 

(b)  The  owner  or  operator  may  use  an 
alternative  method  subject  to  approval 
by  the  Administrator. 
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163.1180   Teat  method*  and  I 

(a)  The  owmer  or  operator  shall  use 
the  following  methods  to  deteimine 


163.1181    Notmcalion,  recordkeeping,  and 
lapwUng  raQuli  amenta. 

(a)  Notifications.  As  required  by  §  63.9 
(b)  throu^  (h)  of  the  general  provisions 
in  subpart  A  of  this  part,  the  owner  or 
operator  shall  submit  the  following 
.written  initial  notifications  to  the 
Administrator 

(1)  Notification  for  an  are|  source  that 
subsequently  increases  its  emissions 
such  that  the  source  is  a  major  source 
subject  to  the  standard; 

(2)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  initial  startup 
is  before  the  efiiactive  date  of  the 
standard: 

(3)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  source  is  new 
or  has  been  reconstructed,  the  initial 
startup  is  after  the  effective  date  of  the 
standard,  and  for  which  an  appUcation 
for  approval  of  construction  or 
reconstruction  is  not  required; 

(4)  Notification  of  intention  to 
construct  a  new  major  source  or 
reconstruct  a  major  souioe;  of  the  date 


iPnpoMd  nMthod  pubastMd  in  th*  Mtfch  31, 
1087  F«te«l  Wialllll  (62  FR  1S228)l 


construction  or  reconstruction 
commenced;  of  the  anticipated  date  of 
startup;  of  the  actual  date  of  startup, 
where  the  iaitial  startup  of  a  new  or 
reconstructed  source  occurs  attm  the 
effective  date  of  the  standard,  and  for 
which  an  application  for  approval  of 
construction  or  reconstruction  is 
reouired  (See  §  63.9(b)  (4)  and  (5).); 

(5)  Notification  of  special  compliance 
obligations; 

(6)  Notification  of  perfmnanoe  test; 
and 

(7)  Notification  of  onnpliance  status. 

(b)  Performance  test  report.  As 
required  by  $  63.10(d)(2)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  report  die 
residts  of  the  initial  performance  test  as 
part  of  the  notification  of  compliance 
status  required  in  paragraph  (a)(7)  of 
this  section. 

(c)  Startup,  shutdown,  and 
malfiinction  plan  and  repmts.  The 
owner  or  operator  shall  develop  and 
implement  a  written  plan  as  described 
in  §  63.6(e)(3)  of  the  general  provisions 
in  subpart  A  of  this  part  that  ccmtains 
specific  procedures  to  be  followed  for 
operating  the  source  and  iriaintaining 
the  source  during  periods  of  startup, 
shutdown,  and  malfunction  and  a 
program  of  corrective  action  for 
malfunctioning  process  and  control 
systems  used  to  comply  with  the 
standard.  The  owner  or  operator  shall 
also  keep  records  of  each  event  as 
required  by  §  63.10(b)  of  the  general 
provisions  in  subpart  A  of  this  part  and 
record  and  report  if  an  action  taken 
during  a  startup,  shutdown,  at 
malfunction  is  not  consistent  with  the 
procedures  in  the  plan  as  described  in 
§  63.6(e)(3).  In  addition  to  Uie 
informaticHi  required  in  §  63.6(e)(3),  the 
plan  shall  include: 

(1)  Procedures  to  determine  and 
record  the  cause  of  the  malfunction  and 
the  time  the  malfunction  began  and 
ended; 

(2)  Corrective  actions  to  be  taken  in 
the  event  of  a  malfunction  of  a  process 
or  control  device,  including  procedures 
for  recording  the  actions  taken  to  correct 
the  malfunction  or  minimize  emissions; 
and 

(3)  A  maintenance  schediUe  for  each 
process  and  control  device  that  is 
consistent  with  the  manufacturer's 
instructions  and  recommendations  fat 
routine  and  long-term  maintenance. 

(d)  Operation,  maintenance,  and 
monitoring  plan.  The  owner  or  operator 
of  each  mineral  wool  production  plant 
shall  prepare  for  each  cupola  and  curing 
oven  subject  to  the  provisions  of  this 
subpart,  a  written  operations, 
maintenance,  and  monitoring  plan.  The 
plan  shall  be  sulmutted  to  the 


Administrator  for  review  and  approval 
prior  to  being  incorporated  in  the  part 
70  permit  and  shall  include  the 
following  information: 

(1)  Process  and  control  device 
parameters  to  be  mcmitored  to 
detennine  compliance,  alcmg  %vith 
established  operating  levels  or  ranges 
for  each  process  or  control  device: 

(2)  A  mcmitoring  schedule; 

(3)  Procedures  for  the  i»oper 
operation  and  maintenance  of  control 
devices  used  to  meet  the  emission  limits 
of  §63.1177  of  this  subpart: 

(4)  Procedures  for  keeping  records  to 
document  compliance:  and 

(5)  Corrective  actions  to  be  taken 
when  process  or  control  device 
parameters  deviate  bom  the  levels 
established  during  initial  performance 
testing. 

(e)  Excess  emissions  report.  As 
required  by  §  63.10(e)(3)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  report 
semiannually  if  measured  emissions  are 
in  excess  of  the  applicable  standard  or 
a  moiutored  parameter  is  exceeded. 
Whffii  no  exceedanoes  of  measured 
emissions  or  monitored  parameters  have 
occurred,  the  owner  or  operator  shall 
submit  a  report  steting  that  no  excess 
emissicms  occurred  during  the  reporting 
period. 

(f)  Recordkeeping.  (1)  As  required  by 
§  63.10(b)  of  the  general  provisions  in 
subpart  A  of  this  part,  the  owner  or 
operator  shall  maintain  files  of  all 
information  (including  all  reports  and 
notifications)  required  by  the  general 
provisions  in  subpart  A  of  this  part  and 
this  subpart: 

(i)  The  owner  or  operator  must  retain 
each  record  for  at  least  5  years  following 
the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record.  The  most 
recent  2  yean  of  records  must  be 
retained  at  the  facility.  The  remaining  3 
years  of  records  may  be  retained  off  site; 

(ii)  The  owner  or  operator  may  retain 
records  on  microfilm,  on  a  computer 
disk,  on  magnetic  tepe,  or  on 
microfiche:  and 

(iii)  The  owner  or  operator  may  report 
required  information  on  paper  or  on  a 
labeled  computer  disk  using  commonly 
available  and  compatible  computer 
software. 

(2)  In  addition  to  the  general  records 
required  by  $  63.10(b)(2)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  maintain 
records  of  the  following  information: 

(i)  Cupola  producti<Hi  rate  [Mg/hr 
(tons/hr)ofmelt]: 

(ii)  Any  bag  leak  detection  system 
alarm,  inclutUng  the  date  and  time,  with 


a  brief  explanation  of  the  cause  of  the 
alarm  and  the  corrective  action  taken; 

(iii)  The  free  formaldehyde  content  of 
each  resin  lot  and  the  binder 
formidation,  including  formaldehyde 
content  of  each  binder  batch  used  in  the 
manufacture  of  bonded  products: 

(iv)  Incinerator  operating  tenqwrature, 
including  any  period  when  the  average 
temperature  in  any  3-hour  block  period 
falls  below  the  average  temperature 
established  during  the  perfnmanoe  test, 
with  a  brief  e^qilanation  of  the  cause  of 
the  deviation  and  the  comctive  action 
taken;  and 

(v)  Idoitification  of  the  calendar  dates 
for  whidi  the  minimum  number  of 
houn  of  valid  3-hour  indnerator 
operating  temperature  averages  is  not 
obtained,  including  reastHis  for  not 
obtaining  sufBdent  date  and  a 
description  of  the  cmrective  action 
taken. 

163.1182   ApplcabWtyofganaral 


The  requiremente  of  the  general 
provisions  in  subpart  A  of  this  part  that 
are  applicable  to  the  owner  or  operator 
subject  to  the  requirements  of  tltis 
subpart  are  shown  in  appendix  B  to  this 
subpart 

S63.1183    Dalagaden  of  authority. 

(a)  In  delegating  implementetion  and 
enforcement  authority  to  a  Stete  under 
section  112(d)  of  the  Act.  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
Stete. 

(b)  §  63.1180(b)  of  this  subpart,  for 
approval  of  an  alternative  test  method. 

183.1184—63.1199    [Rasarvadl 

A|^»eiidix  A  to  Subpart  DOD  of  Part 
63 — Free  Fonnaldehyde  Amalysis  of 
Insolation  Resins  by  Hydroxylamine 
H]rdrocUoride 

1.  Scope 

The  method  in  this  appendix  wm 
specifically  developed  fat  water-tolubk 
phenolic  resins  that  have  a  relatively  high 
free  ionnaldehyde  (FF)  content  such  as 
insulation  resins.  It  may  also  be  suitable  for 
other  phenolic  resins,  especially  those  mth 
a  high  FF  content 

2.  Principie 

2.1    a.  The  basis  for  this  method  is  the 
titration  of  the  hydrochloric  acid  that  is 
liberated  when  hydroxylamine  hydrochloride 
reacts  with  formald^yde  to  fonn 
fonnaldoxine: 

HCH04-NH20H:HC1— CH2:NOH+H20*Ha 
b.  Fkee  fonnaldehyde  in  phenolic  resins  is 
present  as  monomeric  fonnaldehyde, 
hemiformals.  polyoxymethylene 
hemifennals,  and  polyoxymethylene  glycols. 
MoDomeric  fonnaldehyde  and  hemifinmals 
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react  rapidly  «rith  hydioxylamine 
hydrochloride,  but  the  potymsric  Conns  of 
fonnaldahyde  must  hydrolyze  to  the 
monomeric  stats  before  th«y  can  roact  The 
graatw  the  concentiaticm  of  free 
fonnaldahyde  in  a  resin,  the  more  of  that 
fannaldeh]rde  will  be  in  the  polymeric  fann. 
The  hydrolysis  of  these  polymers  is  catalyzed 
by  hydrogen  itms. 

2.2    The  resin  sample  being  analyzed  must 
<yi«ft»<n  enough  &«e  formald^yde  so  that  the 
initial  reaction  with  hydroxylamine 
hydrodilaride  will  produce  suffidoit 
hydrogen  ions  to  catalyze  the 
depolymeiizatiai  of  the  polymeric 
fonnaldahyde  within  the  time  limits  of  the 
test  mi4ho^  The  sample  should  contain 
approximately  0.3  grams  (g)  free 
fannaldehjrde  to  ensure  complete  reaction 
within  S  minutes. 

3.  Apparatus 

3.1  Balance,  readable  to  aoi  gar  better. 

3.2  pH  meter,  standardized  to  pH  4.0 
with  pH  4.0  buffer  and  pH  7  with  pH  7.0 
buSsr. 

3.3  50-mL  burette  for  1.0  N  sodium 
hydroxide. 

3.4  Magnetic  stirrer  and  stir  ben. 

3.5  2S0-mL  beaker. 

3.6  50-mL  graduated  cylinder. 

3.7  100-mL  graduated  cylinder. 

3.8  Timer. 

4.  Reagents 

4.1    Standardized  1.0  N  sodium  hydroxide 
solution. 


4.2  Hydroxylamine  hydrochloride 
sohitiao.  100  grams  per  liter,  fH  adjusted  to 
4.oa 

4.3  Hydrochloric  add  solution.  1.0  N  and 

aiN. 

4.4  Sodium  hydroxide  solution,  0.1  N. 

4.5  50/50  v/v  mixture  of  distilled  wat« 
and  methyl  aloohoL 

5.  ftocedurs 
5.1    Determine  the  sample  sizs  as  follows: 

a.  If  the  expected  FF  is  greater  than  2 
percent,  go  to  Pvt  A  in  5.1.C  to  determine 
sample  size. 

b.  If  the  expected  FF  is  less  than  2  percant. 
go  to  Part  B  in  S.l.d  to  determine  sample 
size. 

c  Part  A:  Expected  FF  2  2  percant 

Grams  resin  =  60/expected  percent  FF. 
i.  The  following  table  shows  example 
levels: 


than  15  mL  or  greater  than  30  mL.  raestimate 
the  needed  sample  sixe  and  repeat  the  tests. 

d.  Part  B:  Expected  FF  <  2  percent 
Grams  resin  =  30/sxpected  pocent  FF. 

i.  The  following  table  shows  example 
levels: 


Expected  pefceni  frM  fofmakto- 
tiyda 


2... 
1  ... 
0.5 


Sample 
Size. 


15 
30 
60 


Expected  percent  free  formalde- 
hyde 


2 

5 

8 

10  . 

12  . — 
15  ...... 


Saniple 

size, 

grains 


30.0 
12.0 
75 
6.0 
5.0 
4.0 


ii.  It  is  very  important  to  the  accuracy  of 
the  results  that  the  sample  size  be  chosen 
correctly.  If  the  millilitera  of  titrant  are  less 


ii.  If  the  milliliten  of  titrant  are  less  than 
5  mL  or  greater  than  30  mL,  reestimate  the 
needed  sample  size  and  repeat  the  tests. 

5.2  Wei^  the  resin  sample  to  the  nearest 
0.01  pams  into  a  250-mL  bosker.  Raooid 
sample  vreight 

5.3  Add  100  mL  of  the  m^hanol/water 
mixtiue  and  stir  on  a  magnetic  stirrer. 
Confirm  that  the  resin  has  dissolved. 

5.4  Adjust  the  resin/solvent  solution  to 
pH  4.0,  using  the  jMestandardized  pH  meter, 
1.0  N  hydrochlcMic  acid,  0.1  N  hyifrochloric 
acid,  and  0.1  N  sodium  hydroxide. 

5.5  Add  50  mL  of  the  hydroxylamine 
hydrochloride  solution,  measured  with  a 
graduated  cylinder.  Start  the  timer. 

5.6  Stir  for  5  minutes.  Titrate  to  pH  4.0 
with  standardized  1.0  N  sodium  hydroxide. 
Record  the  milliliten  of  titrant  and  the 
normality. 

6.  Calculations 


%FF. 


mL  sodium  hydroxide  x  nonnality  x  3.003 
grams  c^  sample 


8.  Author 

This  method  was  prepared  by  K.  K.  Tutin 
and  M.  L.  Foster,  Tacoma  R&D  Laboratory, 
Geoigia-Padfic  Resins.  Inc.  CPrindple  written 
by  R.  R.  Conner.) 


7.  htBthod  Precision  and  Accuracy 
Test  values  should  conform  to  the  following 
statistical  precision: 

Variance  =  0.005. 
Standard  deviation  =  0.07. 
95%  Confidence  Interval,  for  a  single 
determination  s  0.2. 

Appendix  B  to  Subpart  DDD  of  Part  63— Appugabiuty  of  General  Provisions  (40  CFR  Part  63.  Subpart  A) 

TO  Subpart  DDD 


9.  References 

9.1  GPAM  2221.2. 

9.2  PRftCTM  2.035. 

9.3  Project  Report,  Comparison  of  Free 
Formaldehyde  Procedures.  January  1990,  K. 
K.  Tutin. 
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Yes. 
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Yes. 

Yes. 

Yes. 

Yes.. 

No  ... 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

Yes. 


Comment 


{Reservedl 
[Reserved] 

Some  plants  may  be  area  sources. 
(Reserved] 

[Resetved] 

Addttional  definitions  in  §63.1176. 

[Reseivedl 
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uiaoon 


63.4  (b)-(c) 

63.5(a) 

63.5(b)(1)  ... 


63.5(b)(2)  

63.5  (b)(3)-(b)(6) 

635(c) 

63.5(d) 


63.5(e) 
63.5(f). 

63.6(a) 


63.6  (b)(1)-(b)(5) 

63.6(b)(6)  

63.6(b)(7)  

63.6(c)(1) .„ 

63.6(c)(2)  

63.6  (c)(3Hc)(4) . 

63.6(c)(5)  

63.6(d) 

63.6  (e)(1He)(2) 


63.6(e)(3) 

63.6(f) 

63.6(g) 

63.6(h) ..... 


63.6  (i)(1)-(i)(14) 

63.6(l)(15)  

63.6(0(16)  

63.6© 

63.7(a) 


63.7(b) 
63.7(c) 
63.7(d) 
63.7(e) 


63.7(f) 

63.7(8) ..... 
63.7(h) ..... 
63.8(a)(1) 
63.8(a)(2) 


63.8(a)(3) 

63.8(a)(4) 

63.8(b) „ 

63.8(c)(1Hc)(3) 
63.8  (c)(4Hc)(8) 


63.8(d) .. 
63.8(e) ... 


63.8  (0(1)-<l)(5)  .-.. 

63J(0(6)  ....„ 

63.8(8)(1)  _. 

63.8(o)(2)  


63.8  (fl)(3)-(0)(5) 

63.9(a)  .„ 

63.9(b) 

63.9(c) 

63.9(d) 


63.9(e) 


Requirement 


Circumvenlion/Seventfiility .. 

Constnjction/ReconstructionAppicabilty 
Existing,  New,  Reconstructed  Sources 
Requiremenls. 


Application  for  Approval  of  ConstnidioiV 
Reconstruction. 

Approval  of  Consbuction^Reoonsiniction 

Approval  of  Con8t^uc^ion/neconst^lction 
Based  on  State  Review. 

Compliance  wHh  Stanttards  and  Mainte- 
nance Applicabiity. 

New  and  Reconstnjcted  Sources  Dales 


Existing  Sources  Dates 


Operation  &  Maintenance  Requiremenls 

Startup,  Shutdown,  and  Malfunction  Plan 

Compliance  with  Emission  Standards 

Alternative  Standard „ 

CompTiance  with  Opadty/VE  Standards  .. 


Extension  of  CompKanoe 


Applesto 
subpart  DDD 


Exemption  from  CompQanoe  

Performance  Test  Requirements  AppHca- 
bJlity. 

Notification _ 

Quality  Assurance/Test  Ptan 

Testing  Facilities 

Corxluct  of  Tests  


Altemative  Test  Mettiod  _. 

Data  Analysis ..... 

Waiver  of  Tests 

Monitoring  Requiremenls  ApplcabWy 


Conduct  of  Monitoring  

CMS  OperatiorVMaintenance 


Quality  Control 

CMS  Performance  fvaluation 

Altemative  Monitoring  Method 

Altemative  to  RATA  Test 

Data  Reduction  ..................... 


NolHlcallon  Requiremenls  AppicabWty  ... 

InHiai  NoUficalions 

'Request  for  Complanoe  Extension  ...._... 
New   Source    NoVficaiion   for   Spedal 

Oompiance  Requiremenls. 
Neancauon  oi  renormanoe  Test ............. 


Yes. 
Yes. 
Yes. 

No  .. 
Yes. 
No  „ 
Yes. 

Yes. 
Yes. 

Yes. 


Yes. 
No  .. 
Yes. 
Yes. 
Yes. 
No  .. 
Yes. 
No  .. 
Yes. 

Yes. 
Yes. 
Yes. 
No  .. 

Yes. 
No  .. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 


Comment 


(Reserved!) 
[Reservedl 


[Reserved) 

§63.1179  specifies  dates. 

[Reserved] 

[ReeervedJ 

§63.1181- specifies  addttional   require- 


Subpart  DDD  does  not  include  VE/opao- 

Ity  standards. 
§  63.1 1 79  specifies  dates. 
[Reserveo) 


Yes. 
Yes. 
Yes. 
Yes. 
No  .. 

No  .. 
Yes. 
Yes. 
Yes. 
No  .. 

<o 

No  .. 

No  .. 

Yes. 
No  » 
Yes. 
No  ... 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 


§63.1179   specifies   addttional   require- 


EPA  retains  approval  authority. 


Subpart  DDD  does  not  requirs  CMS  per- 
formance specifications. 
[Reserve^ 


Subpart  DDD  does  not  require  COMS/ 
CEMS  or  CMS  performance  specifica- 
tions. 

Subpart  DDD  does  not  require  a  CMS 
quaWy  oonlrai  program. 

Subpart  DDD  does  not  require  CMS  per- 
formance evaluations. 

Subpart  DDD  does  not  require  CEMS. 

Subpart  DDD  does  not  require  COMS  or 
CEMS. 
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Ctaion 


Requiranwnt 


63.9(f) .... 
63.9(g)... 


63.9  (hM1)-(h)(3) 

63.9(h)(4)  

63.9  (h)(5)-(h)(6) 

63.9(0 

d3*9Q/  .•••••■-••«••••« 

63.10(a) 

63.10(N 


63.10(cM1) 

63.10(c)(2Hc)(4) 

63.10(c)(5)  

63.10(c)(6)  


63.10  (c)(7Hc)(8) .... 

63.10(c)(9)  

63.10  (cK10)-(cK13) 
63.10(c)(14)  


63.10(0(15) 
63.10(dM1)  - 
63.10(d)(2)  .. 
63.10(d)(3)  .. 


63.10  (dK4HdM5)  

63.10  (eK1He)(2) 

63.10(e)(3) 


NoWicatton  of  VE/Opacity  Test ..... 
AdcWoniri  CMS  NoMcaKom 

NoWcaBoo  of  Compiance  Statue 


Ao|uasneni  oi  ueaomes _...„......_ 

Ctang*  in  Previous  Infonnalion  „. 

ReoofJceepinoff^eportlnp-Aiyicabaty  . 
(jenerai  Recordkeeping  RequirenienlB 

AddMonai  CMS  Recordkeeping 


Apfjiasto 
subpart  DOO 


General  f^eporting  Requirenianis 
Perfonnanoe  Test  RestJb  «...«_.. 
Opaciy  or  VE  Ot)eervations 


63.10(eM4)  ... 

63.10(0 

63.11(a) 

63.11(b) 

63.12 

63.13 

63.14 

63.15 


Progrees     Reports/Startup.     Shutdown. 

«id  M^tuncion  Reports. 
AddMionai  CMS  Reports  .......«..........._... 

Excess     Emissions/CMS     Performance 

COMS  Data  Reports 

RecordkeepingffViportirtg  Waiver — 

Conftd  Devtoe  Requirements  Appicabii- 
ity. 


No 
No 


Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 
No  .. 
Yea. 

No  .. 


Yes. 
No  .. 
Yes. 
No  .. 


State  Auttwnly  and  Delegsttons 

Incorporation  by  Reference 

IntonnatnnAvaaabMy/ConlUemiaMy 


Yes. 
Yee. 
Yee. 
No  .. 

Yes. 

No  .. 

Yes. 


No  ..... 

Yes. 

Yes. 

No  .... 
Yes._ 

Yes. 
Yes. 
Yes. 


Comment 


Subpwt  DDD  does  not  inchids  VEtopao- 
ity  standards. 

Sulipwt  DDD  does  not  reqube  CMS  per- 
fonnanoe evahalkin.  (X)MS.  or 
OEMS. 

[Reservedl 


§63.1181    inchjdes   addWonal   require- 


(Reservedl 

Subpart  DDD  does  not  require  CMS  per- 


(Reserved) 

Subpart  DDD  does  not  require  a  CMS 
quaMy  control  program. 

AddWonal  requiremenls  in  §63.1181. 

Subpart  DDD  does  not  indude  VE/6pao- 
ity  standards. 


Subpart  DDD  does  not  require  CEMS  or 
ClyB  performance  evahistions. 


Subpart  DDD  does  not  require  COMS. 


Flares  not  appicable. 
Authority  kg  approval  of  aNemaiive  test 
mettwds  retained. 
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[Program  AimoiinoMMnt  No.  ACVF-PA- 
0C-V701] 

Announcement  of  Itie  AvaiMsUlty  of 
Funds  and  Requeet  for  Applicatlone  To 
Carry  Out  ChHd  Care  neeearch 
pannersnipe 

agency:  Administration  on  Children. 
Youth  and  FamiUes.  ACF,  DHHS. 
ACTION:  Announcement  of  the 
availabiUty  of  funds  and  request  for 
applications  to  carry  out  Child  Care 
Rissearch  Partnerships  on  child  care 
issues  affecting  wel&re  recipients  and 
low-income  %vorking  famiUes. 

SUMMARY:  This  solicitation  announces  a 
competition  for  up  to  five  cooperative 
agreements  to  carry  out  Child  Care 
Research  Partnerships.  The  purpose  of 
this  initiative  is  to  increase  and 
strengthen  capacity  for  cross-cutting 
research  on  critical  child  care  issues 
affecting  welfare  recipients  and  low- 
income  working  famihes.  Each  of  the 
partnerships  will  focus  on  cross-cutting 
themes  central  to  the  implementation 
and  success  of  subsidized  child  care 
programs  under  welfare  reform,  with  an 
emphasis  on  data  from  State 
administrative  systems,  local  child  care 
data  sources,  and  linkage  with  relevant 
research  or  evaluation  studies.  Each  of 
the  partnerships  will  participata  in  the 
Child  Care  PoUcy  Research  Consortium 
established  by  the  Child  Care  Bureau. 
The  primary  goal  of  that  Consortium  is 
to  better  understand  issues  concerning: 
(1)  The  child  care  needs,  utilization 
patterns  and  outcomes  for  low-income 
families,  including  welfare  recipients, 
those  moving  from  welfare  to  work,  and 
the  working  poor  (2)  the  child  care 
opportunities  and  constraints  which 
affect  low-income  funilies  and  children 
imder  new  welbre  policies,  changing 
State  and  local  child  care  systems,  and 
emerging  market  cmditions;  and  (3)  the 
availabihty,  costs.  quaUty,  and  other 
critical  features  of  subsidized  child  care 
services. 

DATES:  The  closing  time  and  date  for 
receipt  of  appUcations  is  4:30  pjn. 
(Eastern  Time  Zone)  on  July  7, 1997. 
AppUcations  received  after  4:30  p.m. 
will  be  classified  as  late. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Pia  Divine,  Program  Officer, 
Administration  for  Children  and 
FamiUes,  Child  Care  Bureau,  Room 
320F.  Hubert  Himiphrey  Building.  200 
Independence  Avenue,  S.W., 
Washington.  DC  20201;  Ph<me:  202- 


690-6705:  Fax:  202-690-5600;  Email: 

pdivinedacf.dhhs.gov. 

NOTICE  OF  WTENT  TO  aUSMT  APPUCATION: 

If  you  intend  to  submit  an 
application,  please  send  a  post  card 
with  the  number  and  title  of  this 
announcement,  your  organization's 
name  and  address,  and  your  contact 
person's  name,  phone  number,  fax 
number,  and  email  address  to: 
Administration  on  Children,  Youth  and 
FamiUes,  Operations  Center,  3030 
Clarendon  Blvd..  Suite  240.  Arlington. 
Virginia  22201 .  Attn:  Child  Care 
Research  Partnerships. 

The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  Ust  to  whom  program 
announcements  are  sent. 
SUPPt^BOfTARY  MFORMATION:  The  ACF 
AppUcation  Forms  and  this 
Supplementary  Information  section 
contain  aU  of  the  forms  and  instructions 
needed  to  apply  for  a  Child  Care 
Research  Partnership.  No  additional 
application  materials  are  needed. 

The  Supplementary  Information 
section  consists  of  six  parts.  Part  I 
provides  general  information  about  the 
Child  Care  Research  Partnerships, 
funding  requirements,  and  appUcation 
proce<^^res.  Part  II  provides  background 
information  on  ACYF.  the  Child  Care 
Bureau,  and  the  Child  Care  PoUcy 
Research  Consortium.  Part  m  describes 
goals  for  the  new  Partnerships  and 
expectations  for  collaborative  researdi. 
Part  IV  discusses  the  Proiect  Narrative 
Statement  and  outlines  additional 
requirements  for  appUcants  in  designing 
their  projects.  Part  V  describes  the 
proposal  review  process,  evaluation 
criteria  and  selection  process.  Part  VI 
provides  additional  instructions  for  the 
development  and  submission  of 
appUcations.  The  contents  are  organized 
as  follows: 

Part  L  General  Infbnutioa 

A  PdipOM- 

B.  Citations 

C  Number  of  Awrards 

D.  PTOject  Duration 

E.  Funding  Levels  and  Budget  Poriods 

F.  Non-Federal  Share  of  Project  Coats 

G.  Eligible  Applicants 

Part  n.  BackgroiuMl  and  Context 

A  The  Child  Care  Bureau 
B.  Strategic  Approach  to  Research 
C  The  Child  Care  Policy  Research 
Consortium^ 

D.  Other  Partnerships  and  Initiativea 

E.  Rssaarch  Symposia 

F.  Reaaarch  Dissemination 


Part  m.  New  Child  Can  1 
PartBHships 

A.  Introdiiction 

B.  Goals,  Expectations  and  Priorities 


C  Cooperative  Agreements 

Part  IV.  Prefect  Narrathre  Statement 

A.  Issues,  Ot^ectives  and  Significance 

B.  Technical  Approach  to  Raeearch  and 

Management 
C  Staff  Qualifications,  Organizational 
Capability,  and  nscal  Resources 

Part  V.  Evafaiotton  and  Selection 

A  The  Review  Process 
B.  Evaluation  Criteria 
C  The  Selection  Process 
D.  Funding  Date 

Part  VL  DevelopBent  and  Sufaniasion  of 
AppUcatioBS 

A.  Sute  Single  Point  of  Contact 

B.  Papwwork  Reduction  Act  of  1995 

C  Deadline  for  Submission  of  Applications 

D.  Preparing  the  Application  and  Completing 

FcHms 

E.  Checklist  for  a  Complete  Application 

F.  Notification 

Part  L  General  Information 

A.  Purpose 

The  purpose  of  this  initiative  is  to 
develop  and  strengthen  capacity  for 
cross-cutting  research  on  critical  child 
care  issues  affecting  welfare  recipients 
and  low-income  working  famiUes. 

B.  Gtations 

1.  Sponsorahip 

Cooperative  agreements  for  research 
being  awarded  under  this 
aimouncement  are  sponsored  by  the 
Child  Care  Bureau  (the  Bureau)  of  the 
Administration  on  Children,  Youth  and 
FamiUes  (ACYF)  in  the  Administration 
for  Children  and  FamiUes  (ACF),  U.S. 
Department  of  Health  and  Hiunan 
Services  (DHHS).  The  projecU  wiU  be 
managed  by  the  Bureau. 

2.  Fimding  Authority 

Funding  is  being  provided  by  ACF 
under  Section  1110  of  the  Social 
Security  Act,  contingent  upon  the 
availabiUty  of  funds. 

3.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog- of  Fedwal  Domestic 
Assistance  Number  is  93.647. 

C.  NunAer  of  Awards 

Up  to  five  pro)ects  wiU  be  funded  in 
fiscal  year  1997  (ending  September  30. 
1997).  subject  to  the  availabiUty  of 
funds  and  results  of  the  evaluation 
process. 

D.  Project  Duration 

The  total  project  period  will  be  48 
mcmths. 

E.  Funding  Levels  and  Budget  Periods 

Initial  awards  wiU  be  for  a  one-year 
budget  period.  Individual  projects  mil 


receive  up  to  $200,000  for  the  first 
budget  poiod  of  12  months,  with  a 
posaihility  of  up  to  $2004)00  per  year  in 
continuation  funding  to  be  awarded  in 
fiscal  yeeis  1998, 1999,  and  2000.  The 
estimated  total  Federal  funding  for  a 
four-year  project  is  $800,000. 

Applications  for  continuation  of 
cooperative  agreements  funded  under 
this  aimouncement  will  be  entertained 
in  subsequent  yean  on  a  non- 
competitive basis.  The  award  of 
continuation  funding  beyond  each  one- 
year  budget  period  (but  within  the  four- 
year  project  period)  will  be  subject  to 
the  availabiUty  of  fUnds,  satisfactory 
progress  of  the  grantee,  and  a 
detnmination  ^t  continued  funding 
would  be  in  the  best  interest  of  the 
govemmenL 

F.  Non-Federal  Share  of  Project  Cotts 

A  non-Federal  match  is  required. 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project  The  non-Fed«al  share  may  be 
met  by  cash  or  in-kind  contributions. 

The  total  approved  cost  of  the  project 
is  the  sum  of  the  Federal  share  (75 
percent)  and  the  non-Federal  share  (25 
percent).  A  project  which  is  awarded  a 
total  of  $800,000  in  Federal  funds 
(based  on  an  award  of  $200,000  per  12- 
month  budget  period  for  four  yeeis) 
would  have  a  total  approved  cost  of 
$1,066,667  and  a  non-Federal  share  of 
$266,667. 

G.  Eligible  AppUcants 

The  application  must  identify  only 
one  partner  as  the  official  appUcant  and 
lead  organization.  This  partner  will 
receive  the  award  if  the  project  is 
funded  and  wiU  be  responsible  for 
ensuring  that  the  terms  of  the 
cooperative  agreement  are  met  The 
official  applinnt  must  be  a  pubUc  or 
private  non-profit  agency  or 
organization  and  may  be  either  the 
reseerch  group  or  another  partner. 
Profit-making  organizations  and  non- 
federally  recognized  Indian  Tribes  are 
not  eligible  to  act  as  the  official 
appUcant  but  may  participate  as 
memben  of  the  partnership. 

Broadly  based  partnerships  are 
encouraged.  At  least  one  member  of  the 
Partnership  must  be  a  research  group 
affiliated  with  an  accredited  university 
or  four-year  coUege.  One  other  member 
of  the  Partnenhip  miist  be  a  state 
agency  which  administers  subsidized 
child  care  prt)grams  for  low-income 
CuniUes.  In  addition,  the  Partnership 


can  include  a  wide  variety  of  relevant 
organizations  including  but  not  limited 
to:  (1)  Resource  and  referral 
organizations  mdiich  collect  and 
maintain  an  ongoing  data  bese  of  local 
or  statewide  information  on  child  care 
demand  and  supply;  (2)  planning 
councils,  commbsions,  adviscMy  groups, 
and  civic  oiganizatians  which 
participate  in  child  care  planning  and 
policy  making;  (3)  non-ecedemic 
research  organizations  which  conduct 
studies  on  child  care  maricets, 
populations,  services,  policies  or  other 
relevant  aspects  of  child  care  and 
welfare  reform;  (4)  Tribal,  counfy  or 
local  agencies  nrfaich  administer  child 
care  st;d)8idy  programs;  (5)  eariy 
childhood  pogcams  such  as  public  or 
private  child  care  centers,  Heed  Start 
and  family  child  care  networks;  (6) 
professional  organizations  and 
associations;  (7)  providers  of  supportive 
services  such  as  provider  training, 
technical  assistance,  or  consumw 
education;  (8)  child  care  consumer 
ffoups  and  community  organizations; 
(9)  fotmdations  and  clMritable 
oiganizations;  (10)  businesses  and 
business  associations;  and  (11)  other 
appropriate  organizations  ot 
individuals. 

Any  non-profit  organization 
submitting  an  appUcation  must  submit 
proof  of  its  non-profit  status  in  its 
appUcation  at  this  time  of  submission, 
lie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applirant's  listing  in  Uw  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  Code  or  by 
providing  a  copy  of  the  currently  vaUd 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Part  n.  Beckgreund  and  CoolBst 

A.  TTw  Child  Care  Bureau 

The  Quid  Care  Bureau  is  that  agency 
within  the  Federal  government  wUh  the 
most  far-ieeching  mandate  for  child 
care.  Established  in  1995  to  provide  new 
leadership  and  consoUdate  federal 
responsibiUties  for  subsidized  duld  care 
programs,  the  Bureau  administere  $2.9 
bilUon  in  Federal  child  care  dollars 
annually.  The  Bureau  wrorks  closely 
with  States.  Tmitories.  Tribes  and  local 
communities  to  develop  cost-effective 
services  and  deUvery  systems,  promotes 


joint  ventures  writh  the  pri^i^  sector, 
aiul  provides  information  and  other 
assistance  to  parents.  In  addition,  the 
Bureeu  collaborates  extensively  with 
other  offices  throughout  the  Federal 
government  to  promote  integrated, 
family-focused  services  and  coordinated 
child  care  deUveiy  systems.  In  all  of 
these  activities,  the  Bureau  seeks  to 
enhance  the  quaUty,  availabiUty  and 
affindabiUty  of  child  care  setvioes,  to 
siq>poit  children's  heelthy  growth  and 
development  in  safe  child  care 
environments,  to  enhance  parental 
choice  and  involvement  in  their 
children's  care,  and  to  iaciUtate  the 
**"fc^B"  of  child  care  with  other 
community  services. 

The  Bureau's  central  reqxmsiUUty  is 
administration  of  die  C3iild  Cara  and 
Development  Fund  [CCDf)  oreeted  by 
title  VI  of  die  Patsonal  RaqionsibiUty 
and  W(nk  Opportunity  Racoociliation 
Act  at  1996  (Pub.  L.  104-193)  %^ch 
became  eCEactive  October  1, 1996.  This 
legislation  conscdidates  four  Federal 
child  cere  funding  streams,  allowing 
States  to  design  oomprriiensive, 
int^rated  service  delivery  systems  to 
meet  the  needs  of  low-income  working 
funiUes.  In  this  new  statute,  three 
programs  coUectively  known  as  "title 
IV-A"  child  care  were  rqiealed  and 
their  funding  incorporated  under  the 
requirements  of  the  Child  Care  and 
Development  Block  Grant  Program 
(CCDBG)  as  amended.  These  three 
{Mograms  included  AFDC/)OBSChild 
Care,  Transitional  Child  Care  (TOC),  and 
At-Risk  of  Welfare  Dependency  Child 
Care  (AROC).  For  ease  of  refarence,  the 
newly  consoUdated  IV-A/CCDBG 
program  is  known  as  the  "Child  Care 
and  Development  Fund"  (CCDF).  In 
fiscal  year  1997,  States  will  receive 
more  than  $2  bilUon  and  Tribes  $59 
miUion  in  CCDF  funds. 

In  administering  the  OCDF,  the 
Bureeu  develops  poUcies,  monitors 
service  deUvery  Sjrstems,  and  provides 
terhninal  assistance  in  dose  cooperation 
with  ten  Regicmal  Offices  vihkh  in  turn 
wixk  directly  with  States,  Territories 
and  Tribes.  The  Regional  Offices  are 
further  organized  into  five  regioaal  hubs 
headquartered  in  major  cities  as  foUows: 

(1)  Regions  I.  fi  and  III  (New  York  Qty); 

(2)  R^n  IV  (Atlanta);  (3)  Regions  V 
and  Vn  (Chicago);  (4)  Regions  VI  and 
Vm  (Dallas);  and  (5)  Regions  DC  and  X 
(San  Frandaco).  llie  ten  Regional 
OfficeS'and  the  States  they  represent  are 
shown  in  the  table  below: 


RegkMi 

Regionel  office 

Stales  rapresenled  in  region 

1 

II 

Boston  ...........„.„„.„ ...._^...._. 

New  York  Oily 

uuiaiecutui,  Mesie.  Mnasacnuseiis,  new  namiisrare,  leioae  lamia,  vennora. 
New  JsTMy.  New  Yoifc.  Puerto  Rkx),  Virgin  Wanda. 

<»K9a9 
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Federal  RegirtBr  /  Vol.  62,  Ma  89  /  Thursday,  May  8.  1997  /  Notices 


25393 


25392 


Federal  Rexisler  /  VoL  62.  Na  89  /  Thunday.  May  8.  1907  /  Notices 


Federal  Regjater  /  Vol.  62,  Na  89  /  Thursday,  May  8,  1997  /  Notices 


25393 


Region 


III ..... 

IV  _. 

V  .... 

VI  ... 
VII 
VIII 
DC  . 


Regk)nal  office 


PhiiacMpNe 


Chicago 


KwsasCity 
Denver 


SenFrandaoo 


B.  Stiategic  Appmach  to  Rematch 

Althou^  the  Buieau  is  a  relatively 
young  oigenixatioii  within  the  ACYF,  it 
cairies  on  a  long  tradition  of 
commitment  to  child  care  research  and 
collaboration.  Since  the  early  1970'8, 
ACYF  has  been  building  a  child  cara 
research  agenda  for  valid,  reliable  and 
comprehensive  information  that  can 
withstand  the  test  of  time,  with  each 
new  initiative  set  in  place  as  a  building 
block  for  a  more  complex  structure  of 
knowledge.  Much  of  contemporary 
child  care  policy,  practice  and  ongoing 
reseerch  can  be  traced  to  the 
accumulated  knowledge  bese.  reseerch 
technologies,  and  long-term  trends 
derived  from  ACYF  research  and  its 
contributions  to  other  investigations. 

The  Bureeu  beers  a  major 
responsibility  for  wswi sting  with, 
overseeing,  and  doaimenting  the 
implementation  of  new  policies  and 
inograms  as  the  lesponsilrility  for  child 
care  progressively  shifts  to  States, 
localities,  and  the  private  sector.  States 
now  have  the  opportunity  to  craft 
programs  more  directiy  suited  to  their 
citizenry,  but  are  also  faced  with 
unprecedented  challenges  to  meeting 
the  needs  of  low-income,  underserved, 
and  other  vulnerable  populations. 
Young  children  are  of  special  concern. 
The  used  for  and  \ise  of  child  care  for 
children  from  low-income  families  can 
be  expected  to  increase  substantially 
with  mniinting  pressuies  to  move 
fiunilies  from  welfare  to  vrork. 

Faced  with  limited  funding,  a 
burgeoning  need  for  child  care  services, 
and  the  UMd  to  immediately  implement 
wrel&re  reform,  public  agencies  are 
under  enormous  pressure  to  use  their 
child  care  dollars  as  eSectively  as 
possible.  States  and  communities  bee  a 
bewildering  array  of  di£Bcult,  complex 
and  costly  decisions.  Yet,  existing  data 
cannot  be  eesily  used  for  planning  and 
policy-making.  In  addition,  there  ia  littie 
detailed  undostanding  of  how  the  child 
care  maricetplaoe  operates  within  the 
context  of  cfianging  policies  and 
population  dynamics  or  wdut  outcomes 
tat  children  and  families  can  be 


Statea  represemed  in  region 


Delawm.  Maryteid.  Pennaytvwia,  Virginia.  West  Virginia.  District  o(  Columbia. 
Alabama.  Florida.  Georgia.  Kentudcy,  Miaaissippi,  North  Carolina.  Soulh  Caroina.  Ten- 


Mnois,  toNflana,  Michigsn.  Minneaola.  Ohio,  Wlsoonsia 
Louiiiana.  New  Menioo.  OMahoma.  Te 


Coioiado.  Montana.  North  DataMa.  South  Dakola.  Utah.  Wyoming. 

Aiteona. Cdton*. Ha»»rt.  Nevada. Guam. Tmst TenHory o« Padiclaiands.  American 

Samoa. 

Idaho.  Oregon.  Waahinglon.  


the  «voridng  poor.  (2)  the  child  care 
opportunities  and  constraints  wdiich 
a£bct  low-income  families  and  childrm 
under  new  welfare  policies,  changing 
State  and  local  child  cara  sjrstems,  and 
emerging  market  conditions;  and  (3)  the 
availability,  costs,  quality,  and  other 
critical  faatures  ofsubaidiied  child  care 
services.  This  Consortium  is  cunentiy 
compoeed  of  duee  Ixoadly-constituted 
research  partnerships  under  the 
leedership  of  the  National  Centn  fior 
Children  in  Poverty  at  Colimihia 
University  in  New  York  Qty  (working 
in  Illinois  and  Maryland),  the  Florida 
Children's  Forum  in  Tallahassee 
(woridng  in  Alabama.  Florida  and 
MassachusetU).  and  Portland  State 
University  (working  in  Oregon). 

D.  Other  PartneisAips  and  Initiatives 

The  Child  Care  Bureau  invests 
considnable  efEnt  in  collaboration  with 
other  Federal  offices  and  agencies  to 
more  broadly  address  research  issues  of 
national  importance.  Within  ACYF, 
ACF  and  die  Department,  key  partners 
include  the  Heed  Start  Bureau  (HSB), 
die  Office  of  Manning,  Research  and 
Evaluation  (OPRE).  and  die  DHHS 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  (ASPE). 

Within  ACYF.  the  Bureau  works 
closely  with  the  Heed  Start  Bureau  to 
better  understand  interrelationships 
between  Head  Start  and  other  child  care 
services  used  by  Heed  Start  Csmilies  as 
.  well  as  to  promote  a  more  integrated 
approach  to  eerly  childhood  policy  and 
reseerch.  Key  points  of  linkage  include 
the  Head  Start  Quality  Research 
Consortium  and  the  Early  Head  Start 
Evaluation  which  include  samples, 
variables  and  meesures  of  significance 
for  child  care  policies  and  programs. 

The  ACF  Office  of  Policy.  Reseerch 
and  Evalxiation  has  primary 
responsibility  for  the  evaluation  of  State 
welfare  programs.  As  the  Department 
midT*"*"*  required  reseerch  activities 
under  TANF  H'emporary  Assistance  to 
Needy  Families),  the  Bureau  wiU 
collaborate  with  OPRE  in  devising 
reeeerch  strategies  to  assess  the  costs 
and  benefits  of  subsidized  child  care 


achieved  under  new  policy  constraints 
and  opportnnities. 

Much  needs  to  be  dtme  to  help  States 
learn  from  their  own  ud  each  other's 
experiences.  What  is  knovm.  and  what 
can  be  learned,  about  labor  force 
attachment  coupled  with  access  to  child 
care  needs  to  be  examined  in  the 
context  of  child  health,  safsty,  and  well- 
being.  Sound,  research-based 
information  needs  to  be  amassed, 
developed  and  fed  back  to  the  States, 
localities,  providers  and  parents. 
Topical  arees  for  study  and  meaningful 
reseerch  questions  need  to  be  well- 
articulated  (him  the  field.  Moreover,  in 
order  for  child  care  issues  to  be 
understood  in  diSsring  cultural,  socio- 
economic and  geopolitical  contexts, 
there  is  a  need  fur  greeter  comparability 
among  data  systems  which  attempt  to 
capture  information  on  aimilar 
questions  and  themes. 

There  is  thus  a  growing  consensus 
about  the  critical  need  for  more  valid, 
reliable  and  integrated  knowledge  to 
guide  the  delivery  of  child  care  services, 
inform  emerging  policy  delates,  and 
point  the  vny  to  more  e^ctive 
solutions  of  complex  child  care  issues. 
Because  child  care  issues  are  complex 
and  afiiact  many  facets  of  family,  woric 
and  community  life,  there  is  a  particular 
need  for  strong  pertnerships  among  the 
Child  Care  Bureau  and  other  Federal 
offices,  academic  and  reseerch 
communities.  State  and  local  program 
administraton,  practitionen.  resotirce 
and  referral  agencies,  community 
planners,  and  consumers.  In  response  to 
these  issues,  the  Bureeu  has  undertaken 
a  variety  of  research  initiatives  and 
collaborative  relationships  which 
highlight  the  complex  and  evolving  role 
of  child  care  in  contemporary  society. 

C.  The  Child  Can  Policy  Reeeaich 
Consortiiun 

In  1995,  the  Bureeu  launched  a  Child 
Care  Policy  Reseerch  Consortium 
focused  on  three  cross-cutting  themes: 
(1)  The  child  care  needs,  utilization 
patterns  and  outcomes  for  low-income 
families,  iiKJuding  welfare  recipients, 
those  moving  from  welfare  to  wioriL.  and 


services  in  achieving  the  goals  of  this 
new  legislation  and  creeting 
performance  standards  to  meesure 
States'  success. 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  (ASPE)  also 
sponsors  eraluations  of  welfare  policies 
and  child  outcomes.  The  Bureau  helps 
to  ensure  that  child  care  issues  and 
variables  are  included  in  ongoing 
analyses  of  existing  studies  and  major 
new  research.  The  Bureeu  and  ASPE 
also  cooperate  in  smaller  studies  of 
mutual  interest,  particularly  faasibility 
or  pilot  reseerch  for  future  studies. 

The  Bureeu  also  works  with  other 
Federal  agencies  whose  reseerch 
interests  expand  or  enhance  those  of  the 
Bureau.  Two  important  partners  include 
the  DHHS  National  Institute  of  Child 
Health  and  Development  (NICHD)  and 
the  Office  of  Educ^onal  Reseerch  and 
Improvement  in  the  Depertment  of 
Education,  both  of  which  are  engaged  in 
research  with  important  implications  for 
child  care  policy  and  practice. 

E.  Research  Symposia 

The  Bureeu  sponson  a  variety  of 
s]rmposia  for  researchen,  administrators 
and  policy  makers  whose  purpose  is  to 
consider  critical  issues  and  how 
research  might  help.  This  ongoing 
dialogue  asks  (1)  what  are  the  most 
pressing  policy  issues  facing  child  care 
administratora  over  the  next  several 
yeen;  (2)  what  data  are  needed  to  arrive 
at  informed  decisions;  and  (3)  how  can 
the  information  be  obtained  without 
launching  large  scale  new  studies?  For 
example,  what  is  the  capacity  of  state 
child  care  agencies  said  resource  and 
referral  networiu  to  generate  usefid 
information?  What  tjrpes  of  sjrstems 
vrould  best  meet  competing  needs  fat 
simplicity  and  comprehensiveness? 
How  can  new  information  systrais 
better  satisfy  the  need  for  diverse 
information  to  track  welfare  reform  in 
differing  policy  contexts,  for  highly 
targeted  data  mseded  to  answer  specific 
policy  questions,  and  for  comparable 
state-level  information  needed  for 
congressional  reports? 

F.  Research  Dissemination 

The  timely  dissemination  of  research 
findings  is  also  a  high  priority  for  the 
Bureau.  New  information  and  its 
relevance  for  famiiW  and  their 
providers,  for  communities.  States  and 
Tribes,  and  for  odier  researchen  is 
faetured  in  a  variety  of  professiatial 
publications,  confiarences  and  odier 
venues.  The  Bureau's  National  Child 
Care  Information  Center  (NOCiC) 
operates  an  adjunct  '^1^'»t»^aiww  for 
the  Education  Reeeerch  Information 
Center  (ERIC),  the  nation's  largest 


repository  for  child  care  related 
reseerch.  This  pertnership  will  make 
child  care  research  fimtinga  and 
documents  available  on-line  and  easily 
accessible  to  child  care  stakeholders.  La 
addition,  the  NGCIC  highlights  reseerch 
in  its  nationally  distributed  Child  Care 
Bulletin. 

m.  New  Odld  Caia  laseareh 
Partneiahipa 

A.  Introduction 

The  Bureau  anticipates  funding  \xp  to 
five  new  Child  Care  Reseerch 
Partnerships  by  September  30, 1996.  It 
is  anticiprted  that  ^proved 
Partnerships  will  receive  up  to  $800,000 
over  a  total  project  period  of  four  years, 
with  vp  to  $2004)00  per  12-numth 
budget  period.  Non-competitive  funding 
eech  yeer  will  be  besed  on  the 
availability  ci  funds,  satisfactoiy 
progress,  and  needs  of  the  Bureeu. 

The  purpose  of  this  initiative  is  to 
increase  and  strengthen  capacity  for 
cross-cutting  research  on  critical  child 
care  issues  affecting  wel&re  recipients 
and  low-income  working  families.  The 
new  Partnerships  being  nmded  under 
this  aimouncement  represent  an 
importantstrategy  for  the  Bureau  in  the 
ongoing  process  of  helping  States  and 
Tribes  develop  service  delivery  systems 
«diich  are  more  efficient,  effective,  and 
responsive  to  the  needs  of  childrm  and 
fatnilies,  Although  there  is  a  growing 
body  of  knondedge  about  child  care 
rlenwind  and  supply,  only  limited 
reseerch  has  been  directed  to  the  child 
care  needs,  options,  and  utilization 
patterns  of  low-income  families.  In 
particular,  the  Bureau  is  concerned  wridi 
the  role  of  subsidized  child  care  as  a 
support  to  low-income  fcrntlif  in 
achieving  and  sustaining  nrwnomic  self- 
sufficiency  while  rearing  their  children 
and  balancing  the  competing  H«muin^y 
of  MTorin  and  family  life.  Equally 
important  is  the  quality  of  care  that 
children  are  receiving  and  the 
implications  of  avaiUde  (mtions  fi»r 
dieir  development  and  well-being. 

B.  Goals,  Expectations,  and  Priorities 

The  Bureau's  ovenidii^  goal  in 
funding  new  Child  Care  Research 
Partnerships  is  to  develop  a  broader 
knowledge  base  and  improve  die 
capacity  for  on-going,  data-based 
information  to  ^p  reeolve  critical  child 
care  issues.  In  addresdng  these 
concerns,  a  high  priority  for  the  Bureau 
is  to  incraase  cUalogue  and 
understanding  among  reseerchen. 
administraton  and  (^ler  Federal  and 
State  policy  maken  ia  order  to  make 
reseerch  more  relevant  for  policy. 


As  memben  of  the  Child  Care  Policy 
Research  Consortiiim,  eech  of  the  new 
Partnerships  will  be  expected  to  focus  ■. 
in  some  significant  way  on  three  cross- 
cutting  themes  considoed  central  to  the 
implementation  and  success  of 
subsidized  child  care  programs  under 
welfare  reform:  (1)  The  cUld  care  needs, 
utilization  patterns  and  outcomes  for 
low-income  femilies,  inrlnHing  welfue 
recipients,  thow  moving  from  welfue  to 
work,  and  the  wrorking  poor,  (2)  the 
child  care  opportunities  and  constraints 
wdiich  affect  low-inoome  fainni—  and 
children  under  new  vrelfue  policies, 
changing  State  and  local  child  care 
systems,  and  emerging  market 
conditions;  and  (3)  the  availability, 
costs,  quality,  and  other  critical  faatures 
of  subsidized  child  care  services.  Thase 
themes  were  established  by  the  Bureeu 
in  1995  Mrith  formatirm  of  the 
consortium  and  are  reacted  in  the 
initiatives  being  carried  out  by  the  three 
existing  Partnerships.  M^thin  this 
context,  eech  new  Partnership  wiU  be 
eoqiected  to  work  with  other  cons(Htium 
members  to  contribute  to  a  more 
complete  understanding  of  child  care 
policy  issues,  to  help  translate  issues 
into  research  questions,  and  to  assist  in 
the  anal]rsis  of  questions  as  applied  to 
diSarent  populatioiu,  geogr^hic  arees, 
and  policy  environments.  Priority  will 
be  given  to  Partnerships  «ddch  address 
critical  policy  issues  and  show  strong 

Cniae  of  helping  States  understand 
r hanging  conditions  are  afEacting 
their  child  care  needs  and  outcomes. 

Another  expectation  fix  the 
Partnerships  is  to  contribute  to 
collaborative  planning  for  in^iroved 
data  systems,  linkage  with  other  current 
studies,  and  secondary  analysis  of 
existing  data.  It  is  often  poasible  for 
teams  working  cooperatively  to  produce 
a  more  cohesive,  conceptually 
integrsted  set  of  studiss  or  approaches 
than  would  otherwise  be  poedble.  For 
this  reeaon.  rosearchan  are  diallengad 
to  develop  innovative  strategies  which 
leverage  existing  knowledge  and 
resources,  and  which  omtributa  to  more 
effective,  efficient  and  useful 
methodologies.  For  exanqile,  subsidized 
program  data,  local  resource  and  refarzal 
data,  and  Census  data  might  be  analjrsed 
to  characterize  local  and  statewide 
patterns  of  demand  and  supply  as  well 
as  point  to  possible  future  treoids.  Two 
or  more  States  might  produce 
comparride  analyses  to  better 
undentand  child  care  in  inner  dtiee, 
rural  areas,  or  some  other  crass-cutting 
theme.  Ongoing  studies  might  also  be 
replicated,  expanded,  linked,  or 
otherwise  utilized  in  the  devdopment 
of  a  comprehensive  and  cohesive 
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rasearch  strategy.  Priority  will  be  given 
to  PartnOTships  which  demonstnte  the 
ability  to  obtain  valid,  reliable  and 
important  data  for  cost-effective  and 
cioaaKnitting  analyses  of  complex  issues 
from  one  or  more  of  the  following 
sources:  (1)  State  administrative  data 
systems;  (2)  resource  and  referral 
networks  or  other  locally-based  systems 
with  a  capacity  for  ongoing  data 
collection:  (3)  data  linkages  with  major 
studies  w^ch  are  currently  underway 
or  about  to  be  laundied;  and  (4)  large- 
scale  demographic  data  bases. 

Effoctive  coUabontion  for  child  care 
policy  research  requires  the  ability  and 
willingness  to  (1)  establish  an  effactive 
mode  of  communication  among  the 
networii  of  researchen.  admii^stnton 
and  practitionen:  (2)  establish  mutually 
bmwfi"**  relationships  within  the 
individual  Partnership  and  with  other 
members  of  the  Qiild  Care  Policy 
Research  Consortium:  and  (3)  establish 
a  networii  of  data  sources  and  a 
dependable  cadre  of  data  collectois. 
Partnefships  will  be  expected  to  share 
tiirhfiirail  approaches,  methods, 
products,  and  finHingn  with  other 
researchers,  States  and  communities. 
Priority  %vill  be  given  to  partnerships 
which  demonstrate  the  ejiility  to  launch 
studies  involving  multiple  partnen. 
including  the  Utility  to  bring  together 
interdisciplinary  specialties  linking 
child  care  research,  public  policy, 
pfogram  administration,  community 
planning,  business  development  and 
odier  aspects  of  child  care  and  welfare 
refbim. 

In  addition  to  collaboration  in  the 
frhniral  aspects  of  research,  an 
important  feature  of  successful 
Partnerships  is  the  ability  to  gain  State 
and  local  buy-in  for  studies  which 
supp<Ht  spedfic  policy  goals  and  to 
elicit  financial  support  for  research 
initiatives  which  benefit  the  field  more 
broadly.  Although  the  non-Federal  share 
may  be  met  by  ash  or  in-kind 
contributions,  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Applicants  are  also 
encouraged  to  develop  more  extensive 
funding  relationships  in  order  to 
propose  a  project  of  greater  importance, 
scope  and  complexity  than  would  be 
possible  within  the  funding  levris 
specified  in  this  announcement 
Funding  partnerships  with  foundations, 
businesses  and  State  or  local 
govenunents  are  especially  encouraged. 
As  reflected  in  the  evaluation  criteria, 
priority  will  be  given  to  partnerships 
which  would  be  supported  by  multiple 
funding  partners  and  which 
demonstrate  the  ability  to  obtain 
significant  funding  at  in-kind 


contributions  from  their  partnen 
beyond  the  required  non-Federal  match. 

C.  Cooperative  A^eements 

The  Child  Care  Research  Partnerships 
are  being  funded  as  cooperative 
agreements  in  order  to  fecilitate  a  high 
degree  of  coordination  between  the 
projects  and  to  accommodate  the 
flexibility  in  project  design  needed  to 
carry  out  collaborative  research.  By 
applying  for  fiwTM^al  assistance  under 
thin  announcement,  applicants  agree  to 
enter  into  a  cooperative  agreemmt  with 
the  Child  Care  Bureau.  The  general  roles 
of  rpsewrrh  partners  and  Federal  staff  are 
outlined  in  the  following  sections. 
Specific  terms  and  conditions  of  each 
cooperative  eigreement  will  be 
negotiated  prior  to  the  award  of  funds. 

1.  The  Grantee  Role 

The  grantee  is  the  official  applicant  to 
whom  a  fip«nri»l  assistance  award  is 
made  and  who  is  responsible  Cor 
ensuring  that  terms  of  the  cooper^ve 
agreement  are  met  The  grantee  is 
responsible  for  the  performance  of 
subgrantees  or  subcontracton,  and  for 
ensuring  that  agreements  with  co- 
partners are  canied  out  in  good  bith 
and  to  a  high  level  of  quality.  The 
grantee  is  expected  to  participate  and 
cooperate  fully  with  the  Bureau  in 
carrying  out  the  Child  Care  Research 
Partnership  detailed  in  the  cooperative 
agreement 

Each  of  the  Partnerships  will 
participate  in  the  Child  Care  Policy 
Research  Consortium  established  by  the 
Bureau  to:  (1)  Coordinate  and  assist  the 
individual  Partnerships:  (2)  help 
produce  a  more  sophisticated  and 
comprehensive  body  of  research  than 
would  be  achie^^le  by  any  project 
alone;  (3)  provide  a  forum  for 
consideration  of  technical  research 
issues;  and  (4)  assist  in  developing 
research  strategies  to  effectively 
examine  complex  child  care  issues. 

Each  of  the  Partnerships  will 
participate  in  two-day  meetings  of  the 
Consortium  to  be  convened  quarterly  in 
Washington,  DC  Whenever  possible, 
these  meetings  will  be  scheduled  to 
allow  members  of  the  Consortiiun  to 
participate  in  other  conferences  and 
leaderriiip  forums,  including  the 
Bureau's  annual  meeting  of  State  Child 
Care  Administraton.  In  addition, 
members  of  the  Consortium  are  invited 
to  serve  on  panels  or  make  special 
presentations  during  national 
conferences  held  by  various 
organizations  throu^out  the  year. 

2.  The  Federal  Role 

The  Federal  Project  Officer  (FFO)  will 
woric  closely  with  SKh  of  the  Child  Care 


Research  Partnerships  and  with  the 
coordinator  of  the  Consortium  to  share 
priorities  and  plans,  identify  and 
resolve  common  issues,  and  ensure  that 
final  plans  and  products 
comprehensively  address  the  goals  of 
thia  announcement  Such  involvement 
may  include,  but  is  not  limited  to:  (1) 
Provision  of  technical  assistance  to 
grantees;  (2)  consultation  on  and 
participation  in  the  fomulation  of 
research  plans;  (3)  arrangement  of 
meetings  to  support  research  activities; 
(4)  membership  in  committees  and 
working  groups  established  to  fedlitate 
accomplishment  of  the  individual 
Partnership  and  Consortium  goals;  (5) 
review  of  m^r  activities  and  products; 
and  (6)  participation  in  negotiations  for 
revised  cooperative  agreements  to  cany 
out  each  succeeding  phase  of  the 
reMUch.  The  FPO  will  also  participate 
in  meetings  of  tiie  Consortium  as  a 
wbola. 
Part  IV.  Profact  Namtive  StaftemeBt 

The  Project  Narrative  Statement  is 
that  section  of  the  application  which 
provides  most  of  the  information  on 
which  proposals  far  Child  Care 
Research  Partnerships  will  be 
competitively  reviewed.  The  standard 
set  of  Program  Narrative  requirements 
appfy  broadly  to  all  ACF  {wogram 
announcements.  Specific  requirements 
for  Child  Care  Research  Partnerships  are 
detailed  below.  Applicants  should  tailcv 
their  Project  Narrative  to  these  specific 
requirements. 

The  Project  Narrative  should  be 
carefuUy  developed  in  accordance  with 
the  reseerch  goals  and  expectations 
described  in  Part  m.  the  proposal 
preparation  requirements  dncribed  in 
this  Part,  and  the  evaltution  criteria  and 
selection  fectora  described  in  Part  V. 

The  Project  Narrative  sets  forth  the 
technical  proposal  and  describes  how  it 
will  be  carried  out  This  statement 
should  be  organized  according  to  the 
evaluation  criteria  contained  in  Part  V 
as  follows:  (1)  Issues.  Objectives  and 
Significance;  (2)  Techniod  Approach  to 
Research  and  Management;  and  (3)  Staff 
Qualifications.  Organizatianal 
Capability  and  Fixal  Resources. 

Clarity  and  conciseness  are  of  utmost 
importance.  The  entire  Project  Narrative 
Statement  (including  text  tables,  charts, 
graphs,  resumes,  corporate  statements 
and  appendices)  may  not  exceed  100 
pages  singkHspaced  (200  pages  double- 
spaced)  with  standard  one-inch  margins 
and  10-12  point  fonts.  Excess  pages  will 
not  be  reviewed.  (Note:  Applicants  are 
asked  to  print  their  statement  in  double- 
spaced  formal  far  ease  of  review.) 


A.  IsBum.  Objectives,  and  Stgn^canae 

I&  this  section,  applicants 
demonstrate' tliefr  understanding  of 
issues  and  {vesent  the  conceptual 
framework  for  their  proposed  research, 
showring  how  their  partnership  Mrould 
address  the  Bureau's  research  objectives 
and  fit  into  a  broader  frameworic  fat 
collalxHative  research  made  possible  by 
the  Consortium.  Applicants  should 
disCTiss  the  tmpnrtwnce  of  their 
approach  and  indicate  how  their  project 
would  address  major  child  care  policy 
issues.  This  section  should  also  describe 
how  the  propoeed  reseerch  would  relate 
to,  coordinate  with,  or  build  upon  other 
relevant  research,  particularly  that 
which  is  currently  underway  or  planned 
for  the  near  future. 

In  this  section  q>plicants  portray  their 
understanding  of  (1)  Critical  dilld  care 
issues  affecting  low-incmne  families  and 
die  challenges  they  fece;  (2)  the  complex 
interrelationdiips  among  major 
variables  affecting  child  care  supply  and 
demand;  (3)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (4)  how  the 
proposed  research  fits  into  a  broadw 
theoretical  or  conceptual  framework  fw 
child  care  and  weLGue  reform;  (5)  how 
the  proposed  project  would  help 
improve  the  state-of-the-art  in  policy 
research  and  applied  methodologies; 
and  (6)  iiow  die  project  would  beoefit 
various  stakeholders  in  the -field. 

Applicants  are  expected  to 
demonstrate  a  command  of  the  policy 
and  research  literatnrain  child  care  and 
welfare  reform,  as  wellasemeiging 
issues  of  mqor  concern.  The  propmal  is 
expected  to  demonstrate  understanding 
of  current  welfere  and  child  care 
policies  and  programs,  to  show  how  the 
proposed  reseaich  would  fiuther  such 
understanding,  and  to  suggest  practical 
applications  which  mig^t  be  derived 
firom  tlie  fin*ii«y  AppUcants  should 
deariy  show  bcm  tlMirproposed 
reseaich  will  build  on  the  cuirait 
knowledge  base  and  contribute  to 
policy,  practice  and  fi;^ure  researdL 

In  their  review  of  the  literature, 
applicants  are  asked  to  consider  the 
si^uficance,  reliabUity,  and  validity  of 
existing  data  pertaining  to  important 
policy  questimu.  In  addition,  applicants 
should  identify  inqmrtant  gaps  in  the 
literature  and  areas  in  wkidi  findings 
are  contradictory  or  ambiguous.  It  will 
also  be  important  to  consider  what 
demogr^>hic,  economic,  and  sod^  data 
are  available  as  a  ccmtaxt  for  chfld  care 
resoarrh  Applicants  should  describe 
how  data  from  the  Cmsus  Bureau, 
Bureau  of  Labor  Statistics,  and  other 
statistical  ocguiizations  could  beiised  to 
help  profile  maricet  parameters  and 


trends.  If  especially  important  data 
bases  from  comj^crted  child  care  studies 
are  identified,  applicants  are  asked  to 
suggest  ways  in  w^uch  such  data  could 
be  used.  A  bibliography  of  relevant 
references  must  be  supplied. 

B.  Technical  Approach  to  Reteaich  and 
Management 

The  Technical  Approach  section 
details  a  specific  research  design  and 
implementation  plan.  This  section 
should  address  two  broad  areas:  (1)  The 
proposed  research  methodology;  and  (2) 
management,  coordination,  and  quality 
control  at  each  stage  of  the  research 
process. 

1.  Research  Design 

The  methodological  discussion  must 
include  technical  details  of  the 
proposed  leseaoch  design,  including  (a) 
the  applicant's  cpnceptaal  frameworic 
shovring  rasearch  objectives, 
hypodieses.  and  varfebles;  (b)  data 
sources,  sampling  plans  and  data 
collection  strat^es;  (c)  data  processiiq; 
and  statistical  anafysis;  and  (d)  product 
development  and  dissemination.  As  part 
of  the  design  secticm,  applicants  should 
disaiss  the  strengths  and  limitations  of 
all  proposed  approaches  and 
techniques.  Applicants  ue  also  asked  to 
lay  out  a  flow  chart  or  t^le  showing 
interrelationships  among  the  proposed 
research  issues,  questions,  variables, 
and  data  etements.  Applicants  Should 
also  diataiss  howlfae  pn^MMod 
methodology  might  reasonably  fit  into  a 
broader  research  scheme  carried  out  at 
the  Consortium  level  and  what  design 
flexibilify  would  exist  far  coordination 
with  other  approaches. 

a.  Conoeptmal  Framewmk  and 
ResetBch  Vaiiablee.  Present  the 
conc^)tual  framework  that  wiU  guide 
other  aspects  of  the  researdi  de^gn, 
including  (1)  areas  of  inquiry  to  be 
ejqilored:  (2)  specific  research  questions 
and  hypotheses;  and  (3)  research 
variables  and  constructs.  This 
discussion  should  flow  out  of  the  earlier 
discussion  of  Issues,  Objectives  and 
Significance  and  lead  into  the  design 
dements  that  follow. 

b.  Data  Soarcet,  Sampling  and  Data 
Collection,  hidude  a  plan  for  obtaining 
an  appropriate  sample  and  collecting 
the  data  needed  to  achieve  objectives  of 
the  pnHxwed  research. 

•  tfoata  would  be  compiled  from 
service  delivery  records  of  State  ox  local 
agencies,  from  resource  and  refiairal 
mas,  from  records  maintained  by  child 
care  fedlitias,  at  from  other  jnimary 
data  sources,  describe  the  nature  of  the 
data  and  howlhay  would  be  accessed, 
what  samplii^  inocedun  would  be 
enqiloyed  and  how  confidentialify  of 


individualiecords  would  be 
maintained. 

•  If  secondary  analyses  would  be 
conducted  on  completed  data  sets, 
describe  the  appropriateness  and 
limitations  of  the  orimnal^eseardi  for 
this  study.  Describe  the  nature,  scope 
and  representativeness  of  the  original 
sample  and  characteristics  of  the  data 
(including  data  quality). 

•  If  the  proposed  project  wrould 
involve  linkage  with  ongoing  rnseamh, 
describe  the  ongoing  research  design 
and  stage  of  progress,  how  the 
aj^licanf  s  proposed  study  would 
benefit  from  and  contribute  to  it,  how 

would  be  structured  and  caniad  out. 
and  how  the  linked  studies  would 
address  the  goals  of  this  announcagment 
Include  a  letter  of  cooperation  from  the 
individual/organization  conducting  the 
research  whidi  details  the  st^us  of  the 
data  collection,  procedurss  to  ensure 
data  quality,  timeliness  of  data 
availability  and  applicant  access. 

•  If  new  data  are  to  be  collected  on 
human  su^ects  in  conjunction  with 
another  ongoing  study  (e.g..  adding  a 
new  sample  or  an  additional  measure), 
describe  the  characteristics  of  the  target 
population  and  provide  a  rationale  for 
any  sampfe  str^ification  based  on 
personal  characteristics  of  individuals 
(such  as  ethnicity,  income,  marital 
status,  age  of  child,  eto.).  Describe  data 
collection  procedures  and  safeguards  for 
data  quality.  Discuss  procedures  to 
protect  human  subjects,  to  maintain 
confidentiality  of  data,  and  to  obtain 
consent  for  participation  (if  applicdile). 

c.  Data  Processing  and  Statistical 
Analysis.  Include  a  detailed  plan  for  the 
processing  and  analysis  of  data  from  all 
sources  v^ch  illustrates  how  the 
analyses  wiU  meet  the  goals  of  this 
research.  Discuss  the  procedures  whidi 
would  be  used  to  deen  data,  ensure  data 
quality,  and  prepare  data  tapes.  Disciiss 
plans  for  the  anal3rsis  of  data,  including 
units  of  analysis,  analytic  techniques  to 
be  used  with  various  types  of  data, 
statistical  considerations,  and  the 
linkwe  of  data  sets. 

d.  Product  Development  and 
Infcmnation  Dissaninatitm.  Indude  a 
product  development  and  infnmation 
dissemination  plan  which  describes  the 
products  to  be  ganemted  during  the 
course  of  this  research  (such  as 
technical  papers  or  reports,  summaries, 
briefings,  conference  presentations, 
doctoral  dissertations,  journal  artides, 
applications  software  and  public  use 
data  tapes,  and  the  final  rB|xnt). 
Describe  die  audiences  for  various 
products  and  the  dissemination 
stratagias  that  would  be  enqiloyed. 
Discuss  which  {noduds  wldch  mi^  be 
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collaboratively  developed  or 
disseminated  to  efiectively  reach 
intended  audiences. 

2.  Implementation  Plan 

The  Technical  Approach  section  must 
contain  a  sound  and  workable  plan  of 
action  which  describes  how  the 
proposed  project  would  be  carried  out 
This  section  should  detail  how  the 
project  would  be  structured  and 
managed,  how  roles  and  functions 
would  be  coordinated,  how  the 
timftHninrir  of  activities  would  be 
ensured,  how  quality  control  would  be 
maintained,  and  how  costs  would  be 
controlled.  Applicants  should  discuss 
their  management  of  the  project  as  a 
whole,  and  the  management  and 
coordinating  roles  of  their  partners. 

•  Deeoibe  the  strengths  of  the 
Putnership  as  an  effective  entity  for 
carrying  out  the  proposed  project 

•  Provide  a  diagram  showing  the 
orguiizational  structure  of  the 
partnership  and  the  functional 
relationships  among  partners. 

•  Deecribe  the  how  the  project  would 
be  managed  by  the  lead  organization  to 
ensure  that  members  of  the  partnership 
operate  as  a  cohesive  research  team  and 
that  croaa-cutting  goals  of  the  project  are 
carried  out  efficiently  and  cost- 
eCbctively; 

•  Deacribe  how  participating 
organizations  would  coordinate  their 
management  of  project  tasks  and  other 
functions. 

•  Describe  how  members  of  the 
partnership  would  be  represented  in 
management  committees,  technical 
work  groups,  advisory  panels,  and  other 
coordinating  bodies. 

•  Lay  out  the  major  tasks  to  illustrate 
the  sequence  and  timing  of  tasks,  time 
commitments  of  staff,  important 
milestones,  reports,  and  completion 
dates. 

•  Discuss  potential  problems  or 
difficulties  with  the  proposed 
management  approach,  including 
factors  which  might  affect  the  quality  of 
the  research  or  its  outcomes,  factors 
which  might  undermine  the  ability  of 
partners  to  collaborate  effectively,  and 
BCtors  which  might  hinder  the  early 
sharing,  review  and  dissemination  of 
information. 

C  Staff  Qualifications,  Organizational 
Capability,  and  Fiscal  Resources 

In  this  section,  applicants  must 
provide  evidence  that  they  and  their 
partners  have  the  experience,  expertise 
and  resources  to  carry  out  the  proposed 
project  on  time,  within  budget,  anid  mth 
a  hif^  degree  of  quality. 


1.  Staff  Qualifications 

•  Identify  all  key  staff  positions  for 
this  project,  the  professional 
requirements  for  each,  the  proportion  of 
time  to  be  committed  to  the  project,  the 
period  of  time  for  which  staff  holding 
these  positions  would  be  employed,  and 
whether  their  continued  employment 
would  be  dependent  solely  on  the  funds 
to  be  awarded  under  this 
announcement. 

•  Provide  evidence  that  individuals 
proposed  for  key  positions  have  the 
necessary  technical  skill  and  experience 
to  successfully  cany  out  their  assigned 
roles.  Where  key  positions  are  currently 
vacant,  include  a  position  description 
outlining  the  qualifications  necessary  to 
carry  out  the  duties  and  responsibilities 
of each. 

•  Identify  the  authors  of  the  proposal 
and  describe  their  continuing  role  in  the 
project  if  funded. 

•  Describe  how  an  appropriate  data 
collection  team  would  be  assembled, 
what  expertise  would  be  represented, 
and  how  individuals  would  be  selected. 

•  Identify  all  proposed  consultants  or 
advisors,  document  their  expertise,  and 
describe  how  their  services  will  be 
utilized.  Include  letters  of  commitment 
or  intent  if  possible. 

2.  Organizational  Capability 

•  Provide  evidence  that  all  partners 
have  the  ability,  willingness  and 
flexibility  to  collaborate  effsctively  with 
one  another  in  carrying  out  the 
proposed  project  and  that  the 
partnership  as  a  whole  could  effectively 
participate  in  the  Consortium.  Include 
examples  of  past  or  current  partnerships 
which  demonstrate  the  ability  to  carry 
out  collaborative  research. 

•  Provide  evidence  of  siifficient 
organizational  resources  within  the  lead 
organization  to  ensxire  successful  project 
management,  compliance  with  terms 
and  conditions  of  the  cooperative 
agreement,  and  oversight  of  the  proper 
use  of  Federal  funds.  Provide  evidence 
of  the  lead  organization's  capacity  to 
coordinate  the  activities  of  research 
partners,  resolve  collaboratioD  issues 
arising  during  the  course  of  the 
research,  and  provide  the  leadership 
needed  for  a  complex  and  evolving 
project. 

•  Describe  how  each  partner  was 
included  in  the  planning  of  the  project 
Include  letters  of  specific  commitment 
or  support  from  each  partner.  Describe 
all  cooperative  agreements,  subcontracts 
and  other  formal  relationships  within 
the  partnership.  Partners  who  will 
provide  access  to  data  or  records  must 
provide  a  letter  stipulating  the  terms  of 
their  agreement  with  the  researchers. 


Describe  the  fiitura  commitment  each 
partner  will  make  to  ensure  success  of 
the  collaboration  as  it  evolves. 

•  Include  a  separate  two-page 
organizational  capability  statement  for 
each  partner  which  documents  the 
partner's  ability  to  carry  out  if  s 
assimed  roles  and  functions. 

•  Describe  the  relationship  between 
this  project  and  other  relevant  work 
planned,  anticipated  or  underway  by 
the  applicant  or  its  partners.  Include 
funding  sources  for  work  in  progress. 

•  Provide  a  list  of  research  and 
financial  partners  including  the  name 
and  address  of  each  organization,  the 
names  of  its  director  and  primary 
contact  for  this  proposal,  and  the 
telephone.  Cax  and  internet  numbers  of 
eech. 

3.  Fiscal  Resources 

Present  a  detailed  budget  to 
demonstrate  that  the  partnership  would 
have  adequate  resources  to  carry  out  the 
woric  on  time  and  with  a  high  degree  of 
quality. 

•  Include  a  detailed  budget  narrative 
which  describes  and  justifies  line  item 
expenses  within  the  budget  categories 
listed  on  the  Standard  Form  424.  (Line 
item  allocations  and  justification  are 
required  for  both  Federal  and  matching 
funds).  If  project  funds  would  be 
subcontracted,  a  detailed  budget  for  the 
use  of  those  funds  must  be  included. 

•  Deecribe  the  extent  of  financial 
participation  from  all  sources.  Describe 
the  extent  to  which  funds,  staff  time,  in- 
kind  services,  and  other  resources  have 
been  committed  to  the  research  effort 
during  the  planning  period.  Describe 
what  other  resources  are  expected  to 
help  support  the  proposed  research, 
including  existing  commitments  and 
negotiations  in  progress.  Discuss  what 
commitments  are  expected  of  financial 
partners  in  the  second,  third  and  fourth 
years.  Describe  anticipated  efforts  to 
obtain  other  funding  partners 
throughout  the  project 

Fart  V.  Evaluation  and  SebcUoB 

A.  The  Review  Process 
1.  Screening 

Each  application  will  be  screened  to 
determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
Part  I,  section  G,  dbove.  Applications 
from  ineligible  organizations  will  be 
excluded  from  the  review.  In  addition, 
inadequate  preparation,  omission  of 
essential  components,  or  failure  to 
comply  with  format  specifications  as 
described  in  Part  VI  will  result  in  the 
application  being  withdrawn  from 
further  considert^on  and  the  applicant 
so  informed. 


2.  Competitive  Review 

Eligible  ^iplications  will  be  scared 
competitively  against  the  published 
evaluation  criteria  described  below.  The 
review  will  be  conducted  in 
Washington,  D.C  Esqiert  reviewers  Mrill 
include  reseeichen.  Federal  or  State 
staff,  child  care  administrators  and/or 
other  individuals  experienced  in  the 
study  of  child  case  demand  and  supply, 
child  care  delivery  systems,  weUare  and 
supportive  services,  eerly  child 
development  and  education,  parental 
choice  and  involvement  and  other 
relevant  areea. 

A  panel  of  at  leest  three  reviewen 
will  evaluate  each  ^plication  to 
determine  the  strengths  and  waeknesses 
of  the  proposal  in  tenos  of  the  Bureau's 
research  goals  and  expectations  as 
discnssed  in  Fait  m.  requirements  for 
the  Project  Narrative  Statement 
described  in  Part  IV.  sad  the  evaluation 
criteria  listed  in  Part  V,  Section  B 
below.  Pandists  will  provide  written 
comments  and  asa^  numerical  scores 
for  eech  application.  The  indicated 
point  vahie  for  eech  critericm  is  the 
maximum  numerical  sctne  for  that 
criterion.  The  aasigneH  scores  for  eech 
criterion  will  be  summed  to  j^eld  a  total 
evaluation  score  for  the  proposaL 

In  addition  to  the  panel  review,  the 
Bureau  may  soUcit  comments  from 
other  Federal  offices  and  agencies,  from 
the  States,  from  relevant  non- 
governmental oiganizations,  and  from 
individuals  whose  pcuticular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
during  the  review.  Their  comments, 
along  with  those  of  the  panelists,  Mrill  be 
considered  by  the  Bureeu  in  malring 
funding  decisions.  The  Bureeu  will  also 
take  into  account  the  best  combination 
of  i»oposed  pn^ects  to  meet  overall 
research  goals. 

B.  Evaluation  Criteria 

The  criteria  listed  below  vrill  be  used 
in  conjunction  with  other  expectations, 
priorities  and  requirements  set  forth  in 
Parts  in  and  IV  above  to  evaluate  how 
Kvell  eech  proposal  addresses  the  goels 

nf  thi»  *nnmiiirjMmiwit 

1.  Significance,  Issues,  and  Otqectives 
(Maximum  of  25  Points) 

•  The  extent  to  which  the  application 
reflects  a  solid  understanding  of  critical 
issues,  information  needs,  and  research 
goals. 

•  The  extent  to  fidiich  die  conceptual 
model,  reeeaich  issues,  objectives  and 
hjrpotheses  are  significant  well- 
fonnulated  and  ^iproi»iately  linked. 

•  The  extent  to  which  the 
collabotative  frameworic  is  appropriate. 


fiaasible,  and  would  significantly' 
contribute  to  the  impwtance. 
comprehensiveness,  and  quality  of  the 
proposed  reseerch. 

•  Tlie  efiiactivenees  «rith  which  the 
api^lcation  articulates  the  current  state 
of  knowledge  relative  to  issues  being 
addressed,  indnding;  (1)  Critical  child 
care  issues  and  the  complex 
intenriationships  among  m^or 
variables;  (2)  the  significance  oftheee 
issues  and  variaUesfor  child  care 
policies  and  prognms;  (3)  how  current 
loMwledge  urouldbelmmg^t  to  hew  cm 
the  proposed  research;  md  (4)iiow  the 
reseerch  would  bmefit  various 
audiences. 

2.  Technical  Appwiarh  -(Mgirimiiiii  of  50 

Points) 

•  Hie  exieitf  to  which  the  ai^Ucanfs 
pn^Msed  Reseerch  Design:  (1) 
Apprt^irialBly  Ihiks  critical  researeh 
issues,  qneetions.  variables,  data 
sources,  samples,  and  analyses;  (2) 
employs  technically  sound  and 
appropriate  approerhoi,  design 
elements  and  procedures;  (3)  reflects 
sensitivity  to  technical,  logistical, 
cultural  and  ethical  isnies  that  may 
arise;  (4)  indudes  redisdc  stmt^es  for 
the  resolution  of  difficulties;  (5) 
adequately  protects  human  subjects, 
confidentiality  of  data,  and  consent 
procedures,  as  approi»iate;  (6)  includes 
an  efiisctive  plan  for  the  disseminaticm 
and  utilization  of  infonnation  by 
researchms.  policy-makers,  and 
practitioners  in  the  field;  and  (7) 
effectively  utilizes  collaborative 
strategies. 

•  l^e  extent  to  which  die 
Implementation  Plan:  (1)  Presents  a 
sound,  workable  and  cdbesive  plan  of 
action  demonstrating  how  the  work 
would  be  carried  out  on  time,  within 
budget  and  with  a  high  degree  of 
quality;  (2)  includes  a  reasonable 
schedule  of  target  dates  and 
accomplishments;  (3)  presents  a  sound 
administrative  framework  for 

maintaining  quality  COntTOl  OVBT  the 

implementation  anid  ongoing  operatitms 
of  the  stady.  (4)  presents  a  sound  plan 
for  coordination  of  activities  carried  out 
by  partners  and  demonstrates  an 
efiEsctive  ^iproach  to  team-building, 
including  project  staff,  consultants  and 
advisors,  and  other  members  of  the 
Consortium;  and  (5)  dantmstrates  the 
ability  to  gain  access  to  necessary 
organizations,  subjects,  and  data. 

3.  ■*ttaff  QiiaHfiraHnna,  Organizational 
Capability,  and  Fiscal  Resources 
(Maximum  of  25  Points) 

•  The  extent  to  wdiich  die  applicant 
(1)  Propoeea  key  staff,  consultants,  data 
collectoss  end  other  necessary  peBBonnd 


widi  demonstrated  competence  in  aiees 
addressed  by  the  proposed  reaeuch. 
induding  rrievmt  beckgroond. 
experience,  training  andwarii  on  related 
reseerch  or  similar  projects,  and  (2) 
would  provide  adequate  ■***'*»b  far 
research  design,  sampling,  fiidd  woric, 
data  processiiig,  statistical  analysis, 
reporting  and  infonnation 
dissemination,  and  participetion  in  the 
Gmsorttnm. 

•  The  extant  to  ifdiidiaeai^lioBtiaa 
demonstrates  diet:  (1)  ThepeitMBriiip  is 
%vell  structured,  with  inqxatant  and 
relevaitf  roles  fbr  participating 
organizations;  (2)  partaeis  are 
appropriate  and  significantly  ooaaniittBd 
to  nseerdi  goels;  (3)  the  pactnecs  htam 
die  ability  to  cuiy  out  collAorative 
research,  both  within  the  proposed 
Partner^p  and  as  a  member  of  die 
largsr  Consortium;  (4)  the  pertnsrs  will 
ounlrihwte  ftiL^fFTfy  ftrgMiiwatinnal 
-reeoarces;  and  (5)  the  pertnershqi  has 
significant  fiscal  conunitHieiit  anid 
support 

•  Tlie  extent  to  mdiich  the  ^ipUcatiosi 
demonstrates  that  (1)  FadlitieB  and 
organizaticmal  experience  of  all  partners 
are  adequate  to  carry  out  the  tasks  of  the 
proposed  project;  (2)  the  leed 
organization  can  effisctively  and 
effidentiy  administer  a  project  of  die 
proposed  size,  complexity  and  scope; 
(3)  the  applicant  has  die  c^iedty  to 
coordinate  activities  with  odur 
organizations  for  the  successfid 
accomplishment  of  project  objectives; 
and  (4)  reseerch  pertnsrs  have  the 
capadty  to  carry  out  diear  proposed 
functions  and  roles. 

•  The  extent  to  which  (1)  Proposed   ^ 
project  costs  are  reasonable,  the  funds 
are  ^propriately  allocated  across 
component  areas,  and  the  budget  is 
suffident  to  accomplish  the  objectives; 
and  (2)  non-Federal  matdiing  frmds 
beyond  the  level  required  in  diis 
announcement  would  be  contributed  by~ 
die  Partnershq*  (as  disnissed  in  Section 
DLB.). 

C.  The  Sefectidin  Aocess 

The  Acting  Commissioner, 
Administration  on  Children,  Youdi  and 
Families,  will  make  the  final  selection 
of  the  applicants  to  be  funded. 
Applic^ons  may  be  funded  in  whole  or 
in  pert  d^wnding  on:  (1)  The  nmk  ordar 
of  a^liomts  rasidting  from  the 
coni^ietitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  which  best  meets  die  Bursn'a 
research  objectives;  (4)  the  funds 
availdile;  and  (5)  other  relevant 
oonsideratiims. 

Selected  ^iplicants  will  be  notilled 
dmu^  die  issuance  of  a  Financial 
Assistance  Award  vdddi  sets  fcrdi  tlie 
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amount  of  fimds  granted,  the  tenns  and 
conditions  of  the  cooperative  agreement, 
the  efiiactive  date  of  the  aMraid,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 

D.  Funding  Date 

R  is  anticipated  that  successful 
applications  will  be  funded  by 
September  30, 1997. 


tVLl 
ofApplicatkMM 

This  Part  contains  additional 
infiormation  and  instructions  for 
submitting  applications  in  response  to 
this  annoimcemenL  Applicants  should 
read  this  Part  carefully  in  conjunction 
with  other  information  and  proposal 
requiraments  contained  within  this 


A.  StatB  Sin^  Point  (^Contact 

This  i»ognm  is  covered  under 
Executive  Order  12372, 
"Inteigovemmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Depar^nent  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Ordor,  States  may  design  their  own 
proceaaes  for  reviewing  and 
commenting  on  proposed  Federal 
aasistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaaka.  Colorado, 
Connecticut.  Hawaii.  Idaho,  Kansas, 
Louisiana.  Massachusetts,  Minnesota. 
Montana.  Nebraska,  New  Jersey, 
Oklahoma,  Oregon,  Peimsylvania,  South 
Dakota.  Tennessee,  Vermont,  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
aatablishad  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  tMrenty 
one  jtirisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administered  by 
Fedarally-recognixed  Indian  Tribes  are 
alao  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
poasible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
commentB  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any.  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424.  item  16a. 

Under  45  CFR  100.8(aM2).  a  SPOC  has 
60  days  from  the  application  deadline  to 


comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  ofBcial  reconmiendations. 

Additionally.  SPOCs  are  requested  to 
dearly  diffsrentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfiuit 
Promenade.  S.W..  Washington.  D.Q 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Appendix  A  of  this  announcement 

B.  Paperwork  Reduction  Act  of  1 995 

Under  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13),  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  or  program 
announcements.  This  program 
announcement  meets  all  information 
collection  requirements  approved  for 
ACF  grant  applications  under  OMB 
Control  Number  0970-0139. 

C  Deadline  for  SubmiMsion  of 
Applications 

1.  Deadline 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  LTJifrait  Promenade,  S.W.. 
Mail  Stop  6C-462,  Washington,  D.C. 
20447.  Attention:  Application  for  Child 
Care  Research  Partnerships,  OCRP- 
9701.  Applicants  are  responsible  for 
mailing  applications  weU  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
houn  of  8  ajn.  and  4:30  p.m. ,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  DiscreticHiary 
Grants.  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street.  S.W..  Washington.  D.C  20024. 


between  Monday  and  FHday  (excluding 
weekends  and  Federal  holidays).  Any 
application  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition.  Applicants  using 
express/overnight  services  should  allow 
for  two  working  days  prior  to  the 
deadline  date  for  receipt  of  applications. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fox  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

ACF  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  daedline  far  any 
applicants. 

D.  Preparing  the  Apptication  and 
Completing  Forms 

Applicants  should  closely  tailor  their 
applications  to  the  specific 
requirements  of  this  announconent 
Previous  experience  has  sho%vn  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
agency's  request  for  proposals  is  less 
likely  to  score  as  well  as  one  which  is 
more  clearly  focused  on  and  directly 
responsive  to  the  concerns  and 
objectives  outlined  in  the 
announcement 

1.  Front  Matter 

Applications  must  have  a  cover  letter 
followred  by  the  Table  of  Contents  and 
Prefect  Abstract  (Executive  Sununary). 

Ine  Project  Alwtract  should  be  a 
short,  concise,  and  acctirate  portrayal  of 
the  proposed  project.  This  siuuiary. 
together  with  the  information  on  the  SF 
424  is  the  major  source  of  informatton 
about  the  proposed  project  and  is 
usually  th^  first  part  of  the  application 
that  the  reviewers  read  in  evaluating  the 
application.  It  should  provide  a 
snapshot  of  the  project  objectives,  the 
approaches  to  be  used,  and  the 
outcomes  expected.  The  summary 
should  also  include  a  list  of  major 
products  that  would  result  from  the 


proposed  project,  such  as  research 
reports,  public  summaries,  date  tepes. 
and  techniral  papers. 

The  simmiary  should  be  clearly 
marked  with  the  applicant's  name  as 
shown  in  item  5  of  the  SF  424.  the 
announcement  number  and  title,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  At  the  bottom  of  the 
page,  following  the  summary 
dMcription,  type  up  to  10  key  words 
which  best  describe  the  proposed 
project,  the  service(s)  involved  and  the 
target  population(s)  to  be  covered.  These 
key  words  will  be  used  for 
computerized  information  retrieval  Key 
words  should  be  selected  from 
commonly  used  research  and  policy 
terminology. 

2.  Standard  Forms 

Applicants  for  Child  Care  Research 
Partnerships  should  fill  out  SFs  424. 
424A.  and  424B.  all  of  which  have  been 
reprinted  for  your  convenience  in 
preparing  the  application.  You  should 
reproduce  single-sided  copies  of  these 
forms  from  the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  frova  the  Federal  RegiatBr 
announcement,  as  they  are  printed  on 
both  sides  of  the  page.  Make  single- 
sided  copies  and  use  them. 

3.  Project  Narrative  Statement 

The  Project  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  expectations  and 
requirements  described  in  Parts  m  and 
rv.  llie  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
described  in  Part  V.  Inclusion  ud 
disnissinn  of  the  evaluation  criteria  is 
important  since  the  reviewers  will  rate 
the  application  against  the  evaluation 
criteria.  Applicants  should  use  the 
following  section  headings: 

(a^  significance,  bsuem  and  Objectives: 
lb)  Technical  Approach  to  Research  and 

Profect  Management;  and 
(c)  Staff  Qualifications,  Organisational 

Capacity  and  Fiscal  Resources. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Part  IV,  Project 
Narrative,  and  Part  V.  Section  B, 
Evaluation  Criteria. 

The  narrative  should  be  double- 
spaced  and  single-sided  on  8^"xll" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  10  or  12  pitch  throughout 
the  proposal.  All  pages  of  the  narrative 
(including  appendices,  resumes,  charts, 
refBrences/fiDotnotes,  tebles,  maps  and 
exhibite)  must  be  sequentially 
numbered,  beginning  with 
"Significance,  Issues,  and  Objectives"  as 


page  number  one.  Applicants  should 
not  sulmiit  reproductions  of  larger  sized 
paper  reduced  to  meet  the  size 
requirement  Applicants  should  not 
send  pamphlets,  brodiures,  or  other 
printed  matraial  along  writh  their 
applications,  as  these  items  pose 
copying  difficulties.  These  materials,  if 
submi^d.  urill  not  be  included  in  the 
review  process,  although  they  will  be 
kej^  on  file. 

The  clarity  and  conciseness  of 
proposals  are  (rf  the  utmost  importance. 
The  entire  Project  Narrative  Stetement 
(including  text,  tables,  charts,  graphs, 
resumes,  tebles,  maps,  exhibits, 
references,  footnotes,  and  appendices) 
may  not  exceed  100  pages  single-spaced 
(200  pages  double-spaced).  Excess  pages 
will  not  be  reviewed.  (Note:  Applioants 
are  asked  to  print  their  stetement  in 
double-spaced  format  for  ease  of 
review.) 

4.  Certification,  Disclosure,  and 
Assurance 

Applicants  must  provide  all 
applicable  certifications,  disclosures 
and  assurances  includedin  the  ACF 
Uniform.  Discretionary  &ant 
Application  Form. 

5.  End  Matter 

All  supporting  materials,  such  as 
resumes,  lettera  of  support,  and  other 
documente  ^ould  be  organized  into 
ap|»opriate  appendices  and  securely 
bound  into  the  application  package. 
Applicante  are  reminded  that  the  total 
page  limitetion  applies  to  both  narrative 
text  and  supporting  materials. 

E.  Cheddistfora  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  jrour  application  package 

has  been  properly  prepared. 

One  original,  signed  and  dated 

application,  plus  two  copies. 

Application  is  from  an 

organizati<m  which  is  eligiUe  under 
the  eligibility  reqmremente  defined 
in  Part  I  (screening  requirement). 
A  conqilete  applicatkm  consists  of  the 

following  items  in  this  order 

Cover  Sheet 

Project  Abstract  (Executive 

Summary) 

Table  of  Contents 

Standard  Forms 

(SF  424.  REV  4-92):  a  completed 

SPOC  certification  with  the  date  of 
SPOC  contact  entered  in  line  16, 
page  1  of  the  SF  424  (if  applicable). 

Siudget  Information — Non- 
Construction  Programs  (SF  424A, 
REV  4-92); 

Budget  justification  for  Section 

B — Budget  Categories; 


_  Letter  from  the  Internal  Revenue 
Service  to  prove  non-profit  status,  if 


Copy  of  die  applicant's  approved 
indirect  cost  rate  agreement  if 
appropriate; 

Ftoject  Narrative  Stetement 
organized  by  Evaluation  Criteria 

Certification,  Assurance  andDisclosura 

^^Assurances — Non-Construction 

Programs  (Standard  Foim-424B, 

REV  4-^2); 
__Certification  Regarding  Lobbying; 
.^Certification  Regarding  Drug-Ftee 

Worlmlace  Requirements; 
^^Certification  Hoarding  Ddtmrment 

and  Other  Responsibilities; 

Certification  Regarding 

Environmental  Tobacco  &Boke:  and 

Certification  of  Protectian  of 

Human  Sulnects,  if  necessary. 

End  Matter  (appendices,  resumes. 

letten  of  support,  etc) 
Each  copy  of  the  application  should 
be  stepled  securely  (front  and  back  if 
necessary)  in  the  upper  left-hand  cximer. 
Because  rachapplication  will  be  . 
duplicated,  do  not  use  or  include 
separate  covers,  binden,  clips,  tabs, 
plastic  inserte,  brochures,  videos,  or  any 
other  items  that  cannot  be  photocopied 

F.  Notification 

All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application  and  of  the  four  digit 
identification  number  assigned  to  the 
application.  This  number  and  the 
priority  area  must  be  refaned  to  in  all 
subsequent  conununication  with  the 
Child  Care  Bureau,  ACYF,  or  ACF 
concerning  the  applicatioiL  If  you  do 
not  receive  acknowledgment  of  your 
application  within  ei^  weeks  after  the 
deadline  date,  please  notify  the  ACYF 
Operations  Center  by  telephcme  at 
1-600-351-2293. 

Dated:  May  1, 1997. 
|aBHBA.HunB, 

Acting  CoamissioBer,  Adadnistiation  en 
Chi/dren,  Yoath  andPanilies. 


Appendix  A— (MfB  State  Singh  PMat  of 


Aiizona 
)oni  Saad.  Arizona  State  Oaaiinghouae, 
3800  N.  Central  Avenua,  Fouitaoith 
Floor,  Phoenix,  Arizona  85012, 
Tel^JuMe:  (602)  280-1315,  FAX:  (602) 
280-8144 

Aikanaas 
Kfr.  Tracy  L.  Copeland.  Manager.  State 
Clearinghousa,  OflBce  of 
InlBigovaiumental  Ssivioet,  Depaitmsnt 
of  Financa  and  Administration.  1515  W. 
7th  St.  Room  412,  Little  Rock.  Aricansas 
72203,  Telephone:  (501)  682-1074.  FAX: 
(501)  682-5206 

California 
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Gfanti  Coordinator.  OfBce  of  Planning  ft 
RBMarch.  1400  Tenth  Street,  Room  121, 
SacramMito,  California  95814, 
Telephone:  (916)  323-7480.  FAX:  (916) 
323-3018 

Delaware 
Frandiw  Booth.  State  Single  Point  of 
Contact  Executive  Department.  Thomas 
Collins  Building.  P.O.  Box  1401.  Dover, 
Delaware  19903.  Telephone:  (302)  739- 
3326.  FAX:  (302)  739-5661 

District  of  Columbia 
Quriet  Nichols.  State  Single  Point  of 
Contact.  OfBce  of  Grants  Mgmt  ft  Dev.. 
717  14th  Street.  N.W.— Suite  500. 
Washington.  D.C.  20005,  Telephone: 
(202)  727-6554,  FAX:  (202)  727-1617 

Florida 
Florida  State  Clearinghouse,  Department  of 
Community  AQurs.  2740  Centerview 
Drive,  Tallahassee,  Florida  32399-2100. 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

Georgia 
Tom  L  Raid.  m.  Administrator.  Georgia 
State  Clearinghouse.  254  Washington 
Street.  S.W.— Room  401).  AtlanU, 
Georgia  30334.  Telephone:  (404)  656- 
3855  or  (404)  656-3829.  FAX:  (404)  656- 
7938 

Illinois 
Virginia  Bova.  State  Single  Point  of 
Contact.  Department  of  Cocomerce  and 
Community  Affairs,  lames  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-6028,  FAX:  (312)  814-1800 

IwrfiaiiM 

Amy  Brewer.  State  Budget  Agency.  212 
State  House.  Indianapolis,  Indiana 
46204.  Telephone:  (317)  232-5619.  FAX: 
(317)  233-3323 

Iowa 
Steven  R.  McCann,  Division  Cor 
Community  Assistance,  Iowa 
Department  of  Economic  Development, 
200  East  Grand  Avenue,  Oes  Moines, 
Iowa  50309.  Telephone:  (515)  242-4719. 
FAX:  (515)  242-4859 

Kentucky 
Rmald  W.  Cook.  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive.  Frankfort. 
Kentucky  40601-8204.  Telephone:  (502) 
573-2382.  FAX:  (502)  573-2512 

Maine 
Joyce  Benson,  State  Planning  Office.  State 
House  Station  #38,  Augusta.  Maine 
04333.  Telephone:  (207)  287-3261.  FAX: 
(207)  287-6489 

Maryland 
William  G.  Carroll.  Manager,  State 
Clearinghouse  for  Intergovernmental 
Aasiatanca,  Maryland  Office  of  Planning. 
301  W.  Prestcm  Street— Room  1104. 
Baltunore.  Maryland  21201-2365.  Staff 
Contact:  Linda  Janey.  Telephone:  (410) 
22S-4490.  FAX:  (410)  225-4480 

Michigui 
Richard  P&ff.  Southeast  Michigan  Council 
of  GovemmenU.  1900  Edison  Plaza.  660 
Plan  Olive.  Detroit.  Michigui  48228. 
Telephona:  (313)  961-4280.  FAX:  (313) 
961-4889 

Maaiarippi 
Cathy  Malatte,  Oceringhouae  Offioar. 
DapwtnMBt  of  Hnance  and 


Administration.  455.  North  Lamar  Street. 
Jackson.  Mississippi  39202-3087,     . 
Telephone:  (601)  35»-«762.  FAX:  (601) 
359-6764 

Missouri 
Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of  Administration. 
P.O.  Box  809.  Room  760,  Truman 
Building,  Jefferson  City,  Missouri  65102. 
Telephone:  (314)  751-4834.  FAX:  (314) 
751-7819 

Nevada 
Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex.  Carson 
City,  Nevada  89710.  Telephone:  (702) 
687-4065,  FAX:  (702)  687-3983 

New  Hampshire 
Jeffiey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Plamiing.  Attn: 
Intergovernmental  Review  Process,  Mike 
.   Blake,  2*/i  Beacon  Street.  Concord.  New 
Hampshire  03301.  Telephone:  (603)  271- 
2155.  FAX:  (603)  271-1728 

New  Mexico 
Robert  Peters,  State  Budget  Division.  Room 
190.  Bataan  Memorial  Building,  Santa 
Fe.  New  Mexico  87503.  Telephone:  (505) 
827-3640 

New  York 
New  York  State  Clearinghouse.  Division  of 
the  Budget.  Sute  Capitol.  Albany,  New 
York  12224,  Telephone:  (518)  474-1605 

North  Carolina 
Chrys  Baggett,  Director,  N.C  State 
Clearinghouse.  Office  of  the  Secretary  of 
Admin..  116  West  Jones  Street.  Raleigh, 
North  Carolina  27603-8003,  Telephone: 
(919)  733-7232,  FAX:  (919)  733-9571 

North  Dakota 
North  Dakota  Single  Point  of  Contact. 
Office  of  Intergovernmental  Assistance. 
600  East  Boulevard  Avenue,  Bismarck. 
North  Dakota  58505-0170,  Telephone: 
(701)  244-2094,  FAX:  (701)  224-2308 

Ohio 
Larry  Weaver.  State  Single  Point  of 
Contact.  State  Clearinghouse,  Office  of 
Budget  and  Management,  30  East  Broad 
Street,  34th  Floor.  Columbus.  Ohio 
43266-0411 
Please  direct  correspondence  and 

questions  about  intergovernmental  review  to: 

Linda  Wise.  Telephone:  (614)  466-0698. 

FAX:  (614)  466-5400 

Rhode  Island 
Daniel  W.  Varin.  Associate  Director. 
Department  of  Administration/Division 
of  Planning.  One  Capitol  Hill.  4th  Floor. 
Providence.  Rhode  Island  02908-5870. 
Telephone:  (401)  277-2656.  FAX:  (401) 
277-2083 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator.  Office  of 

Strategic  Planning 

South  Carolina 
Omeagia  Burgaas.  State  Single  Point  of 

Contact.  Giant  Servicea.  Office  of  the 

Governor.  1205  Pendleton  Street — Room 

477.  Columbia.  South  Carolina  29201. 

Telephone:  (803)  734-0494.  FAX:  (803) 

734-0385 
TexM 
Tom  Adams,  Gannon  Office.  Director, 

'"'— B"'—""*— ***'  Coordination.  P.O. 

BoK  12428.  Austin.  Teocas  78711. 


Telephone:  (512)  463-1771.  FAX:  (512) 
463-1888 

Utah 
Carolyn  Wright.  Utah  State  Clearinghouse. 
Office  of  Planning  and  Budget,  Room 
116.  State  Capitol.  Salt  Lake  City.  Utah 
84114,  Telephone:  (801)  538-1535.  FAX: 
(801)  538-1547 

West  Virginia 
Fred  Cutlip,  Director.  Community 
Development  Division,  W.  Virginia 
Development  Office.  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248 

Wisconsin 
Martha  Kemer.  Section  Chief,  State/ 
Federal  Relations,  Wisconsin 
Department  of  Administration,  101  East 
Wilson  Street— 6th  Floor,  P.O.  Box  7868. 
Madison.  Wisconsin  53707.  Telephone: 
(608)  266-2125.  FAX:  (608)  267-6931 

Wyoming 
Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State 
Capital.  Room  124.  Cheyenne,  Wyoming 
82002,  Telephone:  (307)  777-5930.  FAX: 
(307)  632-3909 

Territories 

Guam 

Mr.  Giovanni  T.  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
Research.  Office  of  the  Governor.  P.O. 
Box  2950.  Agana,  Guam  96910, 
Telephone:  011-671-472-2285,  FAX: 
011-671-472-2825 
Puerto  Rico 

Norma  Burgos/Jose  E.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940- 
1119,  Telephone:  (809)  727-4444  or 
(809)  723-6190.  FAX:  (800)  724-3270  or 
(809)  724-3103 
North  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer. 
State  Single  Point  of  Contact.  Office  of 
Management  and  Budget.  Office  of  the 
Governor,  Saipan,  MP,  Telephone:  (670) 
664-2256,  FAX:  (670)  664-2272 

Contact  Person:  Ms.  Jacobs  T.  Soman. 
Federal  Programs  Coordinator, 
Telephone:  (670)  644-2289,  FAX:  (670) 
644-2272 
Virgin  Islands 

Jose  George.  Director,  Office  of 
Management  and  Budget.  #41  Nonegade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas.  Virgin  Islands 
00802 

Please  direct  all  questions  and 
correspondence  about  inteigovemmental 
review  to:  Lirula  Clarice.  Telephone:  (809) 
774-0750,  FAX:  (809)  776-0069 


Appendix  B — Program  Narrative 

This  program  narrative  section  was 
designed  for  use  by  many  and  varied 
programs.  Consequently,  it  is  not  possible  to 
provide  specific  guidance  for  developing  a 
program  narrative  statement  that  would  be 
appropriate  in  all  cases.  Applicanta  must 
lefar  the  relevant  program  announcement  for 
information  on  specific  program 


reqnirementa  and  any  additiimal  guidelines 
for  preparing  the  program  narrative 
statement  Tlie  foUowing  are  general 
guidelhws  for  preparing  a  program  narrative 
statement 

The  program  narrative  piovidea  a  m^or 
means  by  which  the  application  is  evaluated 
and  ranked  to  oonqiete  with  other 
ai^licatioiu  for  available  assistance.  It 
should  be  concise  and  complete  and  should 
address  the  activity  for  which  Federal  funds 
are  requested.  Supporting  documente  should 
be  included  ytban  they  can  preamt 
information  deariy  and  sucdnctly. 
Applicanta  are  encouraged  to  provide 
information  on  their  organizational  structure, 
staff,  related  experience,  and  other 
information  considered  to  be  relevant 
Awrarding  offices  use  this  and  other 
infannation  to  determine  whether  the 
applicant  has  the  capability  and  raaourcea 
necessary  to  carry  out  the  propoaad  project 
It  is  important  therefore,  diat  this 
infivmation  be  included  in  the  application. 
However,  in  the  narrative  the  applicant  must 
«H«Hiigiii«h  between  resources  directly 
related  to  the  proposed  project  from  those 
which  will  not  be  used  in  si^port  of  the 
specific  project  for  which  funds  are 
requested. 

Cross-raferencing  should  be  used  rather 
than  repetition.  ACT  is  particulariy  interested 
in  specific  foctual  information  and 
statemente  of  measurable  goals  in 
quantitative  terms.  Narratives  ara  evaluated 
on  the  basis  of  substance,  not  length. 
Extensive  exhibits  are  not  required. 
(Supporting  information  concerning 
activities  which  will  not  be  directly  funded 
by  the  grant  or  information  which  does  not 
directly  pertain  to  an  integral  part  of  the 
grant  funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered  for 
easy  reference. 

Prepare  the  program  narrative  statement  in 
accordance  with  the  following  instructions: 

•  Applicanta  submitting  new  applications 
or  competing  continuation  applications 
should  respond  to  Items  A  and  D. 

•  Applicanta  submitting  noncompetiitg 
continuation  applications,  should  respond  to 
ItemB. 

•  Applicanta  requesting  supplemantal 
assistance  should  respond  to  Item  C 

A.  Project  Description — Components 

1.  Project  Summary/Abstract 

A  summary  of  dw  project  description 
(usually  a  page  or  Ism)  with  referaaoe  to  the 
funding  request  should-be  placed  directly 
behind  the  taUe  of  contenta  or  SF-424. 

2.  Objectives  and  Need  for  Assistance 

AppUcanto  mtist  cleariy  identify  the 
{diytical.  economic,  social,  financial, 
institutional,  or  other  problem(s)  requiring  a 
solution.  The  need  far  assistance  must  be 
demonstrated  and  dw  principal  and 
subordinate  objactivas  of  the  project  must  be 
clearly  stated:  supporting  docuniantatioo 
such  as  lettan  of  support  and  testimonials 
fromconoamed  interasta  other  than  the 
applicant  may  be  included.  Any  relevant  data 
baaed  on  planning  stadias  shoidd  be 
included  or  lefaiMioed  in  the  endnotes/ 
footnolaa.  inoocpotala  demographic  data  and 


participant/beneficiary  information,  as 
needed.  In  developing  tiw  narrative,  the 
applicant  may  vobmtaar  or  be  requested  to 
provide  infonnation  on  the  total  range  of 
projecto  currently  conducted  and  supported 
(or  to  be  initiated),  some  of  vdiich  may  be 
outside  the  scope  of  the  {Hogtam 

■immiiwniant 

3.  Resohs  or  Benefita  Expected 

Identify  resulta  and  benefita  to  be  derived. 
For  example,  when  applying  ka  a  giant  to 
establish  a  mrighhorfiood  child  care  centar. 
describe  who  will  occupy  the  Cadlify,  vdio    ' 
will  use  the  fodlify.  how  the  Cadlify  will  be 
used,  and  how  the  fodlify  will  ben^t  the 
communify  which  it  will  i 


4.  ^iproach 

Outline  a  plan  of  action  which  deecribas 
the  scope  and  detail  of  how  the  propoaad 
work  will  be  accomplished.  Accoitmt  fat  all 
foncdons  or  acdvides  identified  in  the 
application.  Cite  foctois  which  might 
accelerate  or  decelerate  the  work  and  state 
your  reason  for  taking  this  ^proach  rather 
than  others.  Describe  any  unusual  features  of 
the  project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time,  or 
extraordinaiy  social  and  communify 
involvement 

Provide  quantitatAre  monthly  or  quaiteriy 
projections  of  the  accomplishmenta  to  be 
achieved  for  eadi  function  or  activify  in  such 
terms  as  the  number  of  peo{rie  to  be  saved 
and  the  number  6f  microloans  made.  When 
accomplishmenta  cannot  be  quantified  by 
activify  or  function,  list  them  in 
chronological  order  to  show  the  schedule  of 
aocomplishmenta  and  their  target  dates. 

Identify  the  kinds  of  data  to  be  collected, 
maintained,  and/or  disseminated.  (Note  that 
clearance  from  the  U.S.  Office  of 
Maiugement  and  Budget  might  be  needed 
prior  to  an  iidbrmation  collection.)  List 
oigamzatioiu.  cooperating  entities, 
consultanta,  or  otlwr  key  individuals  who 
will  %vork  on  the  project  alcmg  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

5.  Evaluation 

Provide  a  narrative  addressing  how  jrou 
will  evaliute  (1)  the  resulta  of  your  project 
and  (2)  the  conduct  of  your  program.  In 
addressing  the  evaluation  of  resulta.  state 
how  you  will  determine  the  extent  to  which 
the  program  has  achievad  ito  stated  objectives 
and  the  extent  to  which  the  accomplishment 
of  ol^ectives  can  be  attributed  to  the  program. 
Diacuss  the  criteria  to  be  used  to  evaluate 
resulta:  ejqilain  the  method<^ogy  diat  will  be 
used  to  determine  if  the  iMeds  identified  and 
discussed  are  being  met  and  if  the  project 
resulta  and  benefita  are  being  achieved.  Widi 
respect  to  the  conduct  of  your  progiam. 
define  the  procedures  you  will  employ  to 
deteradDe  whether  the  progmm  is  being 
conducted  in  a  ""'"«—'  consistent  with  the 
work  plan  you  praaented  and  diacuss  the 
in^Mct  of  &  inogiam's  various  activities 
upon  the  program's  efifectivenesa. 

6.  Geogi^thic  Location 

(^ve  the  ptecise  location  of  the  ptoject  and 
boundariea  of  the  ana  to  be  aarred  by  the 
propoeed  project  Mapa  or  other  pqdiic  aids 
maybe  attaciiad. 


7.  Additional  Information  (inchida  if 
Applicable) 

Additional  inlbnnation  may  be  provided  in 
the  body  of  the  progiam  narrative  or  in  die 
appendix.  Rafisr  to  the  progiam 
■nnounoamant  ■<"<  "Genenl  Inlocmatian  and 
Instiuctions"  for  guidance  on  placement  of 
application  materials. 

Staff  and  Poaition  Data— Provide  a 
biographical  sketch  fiv  key  panonnel 
appointed  and  a  job  deerriptinn  for  each 
vacant  key  poaitioa  Soma  programs  require 
both  for  all  poaitioDS.  Refer  to  the  program 
aimouncement  far  guidance  on  pieaentiiig 
this  infannation.  GeaanUy,  a  biosiaphical 
aketdi  is  required  of  original  staff  anid  new 
members  as  appointed. 

Plan  far  Project  Cantimianoe  Beyond  Grant 
Support — ^A  plan  for  securing  resouroes  and 
continuing  project  activities  after  Federal 
assistance  haa  ceased. 

Business  Plan— When  federal  grant  funds 
vrill  be  used  to  make  an  equify  investment 
provide  a  business  plan.  Refer  to  the  pn)gram 
announcement  for  guidance  on  pieeeiitiiig 
this  infonnation. 

Organization  Profiles — Information  on 
applicant  organizations  and  their  cooperating 
partners  such  as  organization  charts. 
Bn»n#riiil  statementa,  audit  reports  or 
statementa  from  CP A/Licensed  Public 
Accountant  Employer  Identification 
Numbers,  names  of  bond  carriers,  contact 
persons  and  telephone  nundiers.  child  care 
licenses  and  other  documentation  of 
professional  accreditation,  infonnation  on 
compliance  with  federal/state/local 
govenunent  standards,  documentation  of 
experience  in  program  area,  and  other 
pertinent  informatioiL  Any  non-profit 
organization  submitting  an  application  must 
submit  proof  of  ita  non-profit  status  in  iu 
application  at  the  time  of  submission.  The 
ikon-profit  agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's  listing  in 
the  Internal  Revenue  Service's  (IRS)  most 
recent  lirt  of  tax-exempt  organizations 
deacribed  in  Section  501  (cH3)  of  the  IRS  code 
or  by  providing  a  copy  of  the  currentfy  valid 
IRS  tax  exemption  certificate,  or  by  providing 
a  copy  of  the  articles  of  incorporation  bearing 
the  seal  of  die  State  in  which  the  corporation 
or  association  is  domiciled. 

Dissemination  Plan — A  plan  far 
distributing  repcHta  and  odier  project  outputo 
to  coUei^ues  and  the  public.  Applicanta 
must  provide  a  description  of  the  kind, 
volume  and  Hming  of  distribution. 

Tliird-Paify  Agreements — ^Written 
agreementa  betvreen  grantees  and  subgrantaes 
or  subcontiacton  or  other  co<q>erating 
entities.  These  agreements  may  detail  aoope 
of  wotk.  work  schedules,  remuneiatian.  and 
other  terms  and  '•«'«'^h«iim  diat  structure  or 
define  the  relationship. 

Waiver  Requeat— A  statement  of  program 
raquirementa  6»  wdiich  waivacs  will  be 
BMdad  to  pannit  dw  propoaad  project  to  be 
conducted. 

Latten  of  Support— Statementa  bom 
communify.  public  and  commeroial  leaden 
which  s«q>port  the  project  propoeed  far 
fondin& 
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B.  Noncompeting  Continuation 
Applications 

A  progiain  nairative  unuUy  will  not  be 
nquirad  for  noncompetiiig  coDtinuation 
applicatioiu  for  nonconstruction  prognnu. 
Noncompetiiig  continnation  eppHcationt 
shall  be  abbreviated  unleas  the  ACF  Program 
Office  administering  this  [wognm  has  issued 
a  notice  to  the  grantee  that  a  full  application 
will  be  required. 

An  abbreviated  application  consists  o£ 

1.  The  Standard  Form  424  series  (SF-424. 

SF-424A.  SF-424B) 

2.  The  estimated  or  actual  unobligated 

h»l*tira  remaining  from  the  previous 
budget  period  should  be  identified  on  an 
accurate  SF-269  as  well  as  in  Section  A. 
Columns  (c)  and  (d)  of  the  SF-424A. 

3.  The  grant  budget.  Ixtoken  down  into  the 

object  class  categories  on  the  424A.  and 
if  category  "other"  is  used,  the  specific 
items  supported  must  be  identifiiML 

4.  Required  certifications. 

A  full  application  consists  of  all  elements 
required  for  an  abbreviated  application  plus: 

1.  Program  narrative  information  explaining 

significant  r-hnngm  to  the  original 
program  narrative  statement,  a 
description  of  accomplishments  from  the 
prior  budget  period,  a  protection  of 
accompli^mients  throughout  the  entire 
remaining  project  period,  and  any  other 
supplemental  information  that  ACF 
informs  the  grantee  is  necessary. 

2.  A  full  budget  proposal  for  the  budget 

period  under  consideration  with  a  full 
cost  analysis  of  all  budget  categories. 

3.  A  corrective  action  plan,  if  requested  by 

ACF,  to  address  organizational 
performance  weaknesses. 

C.  Supplemental  Requests 

For  supplemental  assistance  requests, 
explain  the  leeson  for  the  request  and  justify 
the  need  for  additional  funding.  Provide  a 
budget  and  budget  justification  only  for  those 
items  for  which  additional  funds  are 
requested.  (See  Item  D  for  guidelines  on 
pcepwing  a  budget  and  budget  justification.) 

D.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  ol^ect  class 
identified  on  the  Budget  Information  form. 
Detailed  calculations  must  include 
estimation  methods,  quantities,  unit  costs, 
and  other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be  duplicated. 
The  detailed  budget  must  also  include  a 
breakout  by  the  funding  sources  identified  in 
Block  IS  of  the  SF-424. 

Provide  a  narrative  budget  justification 
which  describes  how  the  categorical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocability  of  the 
proposed  costs. 

Tlie  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
federal  and  non-flBderal  resources  should  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  [Hogram  narrative,  "fedenl 
resources"  refers  only  to  the  ACF  grant  far 
which  you  are  applying.  Non-Fedoal 


resources  are  all  other  federal  and  non- 
federal resources.  It  is  suggested  that  for  the 
budget,  applicants  use  a  column  format: 
Column  1,  ot^sct  class  categories;  Column  2, 
federal  budget  »niniinf«;  Column  3,  non- 
federal budget  amounts,  and  Colunm  4,  total 
amounts.  The  budget  justification  should  be 
a  narrative. 

Personnel  Costs  of  employee  salaries  and 
wages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  knowm.  For  each 
.^taff  person,  show  name/tiUe,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  prefect  (as  a  percentage 
or  fiiU-time  equivalent),  annual  salary,  grant 
salary,  wage  rates,  etc  Do  not  include  costs 
of  consultants  or  personnel  costs  of  delegate 
agencies  or  of  specific  projects(s)  or 
businesses  to  be  financed  by  the  appIicanL 

Fringe  Benefits.  Costs  of  emplo]^  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health  insurance, 
FICA,  retirement  insurance,  taxes,  etc. 

Travel.  Costs  of  project  related  travel  by 
employees  of  the  applicant  oiganization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
niunber  of  traveler(s),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
aUowancas,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allonrancas.  Travel  costs  for  key 
staff  to  attend  ACF  sponsored  workshops  as 
specified  in  this  program  announcement 
should  be  detaileid  in  the  budget 

Equipment  Costs  of  all  non-expendable, 
tangible  personal  property  to  be  acquired  by 
the  project  where  each  article  has  a  useful 
life  of  more  than  one  year  and  an  acquisition 
cxMt  which  equals  the  lesser  of  (a)  the 
capitalization  level  established  by  the 
applicant  organization  for  finandal  statement 
purposes,  or  (b)  $5000. 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment  cost  per  unit,  number  of  units, 
total  cost  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the  equipment 
after  the  project  ends. 

Supplies.  Costs  of  all  tangible  personal 
property  (supplies)  other  than  that  included 
under  tlie  Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  which 
supports  the  amount  requested. 

ContnctuaL  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations  including  delegate 
agencies  and  specific  project(s)  or  businesses 
to  be  financed  by  the  applicant  should  be 
included  under  this  category. 

Justification:  All  procurement  transartinns 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition.  If  procurement 
competitions  were  held  or  if  a  sole  source 
procurement  is  being  proposed,  attach  a  list 


of  proposed  contractors,  indicating  the  names 
of  the  organizaticms,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts,  and 
the  award  selection  process.  Also  provide 
back-up  documentation  where  necessary  to 
support  selection  process. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  ^iplicant/grantse  must 
provide  a  detailed  budget  and  budget 
narrative  for  each  delegate  agency  by  agem^ 
title,  along  with  the  required  supporting 
information  refarenced  in  theae  instructions. 

Applicants  must  identifir  and  justify  any 
anticipated  procurement  that  is  expected  to 
exceed  the  simplified  purchase  threshold 
(currently  set  at  $100,000)  and  to  be  awarded 
without  competitton.  Recipients  are  required 
to  make  available  to  ACF  pre.award  review 
and  procurement  documents,  such  as  request 
for  proposals  or  inviteticms  forliids, 
independent  cost  estimates,  etc.  under  the 
conditions  identified  at  45  CFR  Part  74.44(e). 

ConstructioiL  Costs  of  construction  by 
applicant  or  contractor. 

Justification:  Provide  detailed  budget  and 
narrative  in  accordance  with  instructions  for 
other  objects  class  categories.  Identify  which 
construction  activity/costs  will  be 
contractual  and  which  will  assumed  by  the 
applicant 

Other.  Enter  the  total  of  all  other  costs. 
Such  costs,  where  applicable  and 
appropriate,  vay  include  but  are  not  limited 
to  insurance,  food  medical  and  dental  costs 
(noncontractual),  fees  and  travel  ptaid  directiy 
to  individual  consultants,  space  and 
equipment  rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service  costs 
including  wage  payments  to  individuals  and 
supportive  service  payments,  and  staff 
development  costs. 

Indirect  Charges.  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an  indirect  ■ 
cost  rate  ap{Moved  by  the  Department  of 
Health  and  Human  Services  or  another 
cognizant  Federal  agency. 

Justification:  With  the  exception  of  most 
local  government  agencies,  an  applicant 
which  will  charge  indirect  costs  to  the  grant 
must  enclose  a  copy  of  the  current  rate 
agreement  if  the  agreement  was  negotiated 
with  a  cognizant  Federal  agency  other  than 
the  Department  of  Health  and  Human 
Services  (DHHS).  If  the  rate  agreement  was 
negotiated  with  the  Department  of  Health 
and  Human  Services,  the  applicant  should 
stete  this  in  the  budget  justification.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  he  made,  develop  a  tentetive 
indirect  cost  rate  proposal  based  on  its  most 
reoentiy  OMnpleted  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  pertinent 
DHHS  Guide  for  Establishing  Indirect  Cost 
Rates,  and  submit  it  to  the  appropriate  DHHS 
Regional  Office.  Applicants  awaiting 
approval  of  their  indirect  cost  proposals  may 
also  request  indirect  costo.  It  should  be  noted 
that  whian  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct  coste  to 
the  grant  Also,  if  the  applicant  is  requesting 


a  rate  vdiich  is  less  than  what  is  allowed 
under  this  program  armouncement,  the 
audioiizedjepresantative  of  jrour 
oganization  needs  to  submit  a  signed 
acknowledgement  that  the  q>plicant  is 
accepting  a  lower  rate  than  allowed. 

ftogram  iBorane.  The  estimated  amount  of 
inomie,  if  any,  expected  to  be  generated  from 
this  project  Separatefy  show  expected 
program  infyiraw  generated  from  program 
support  and  income  generated  fonr  other 
molnlized  funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the  program 
nanative  statement 

Justification:  Describe  the  nature,  source 
and  anticipated  use  of  program  income  in  the 
budget  or  reference  pages  in  the  program 
narrative  statement  which  contain  this 
inlbnnation. 

Non-Federal  Resources.  Amounto  of  non- 
Federal  resources  that  wiU  be  used  to  support 
the  project  as  identified  in  Block  15  of  the 
SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
siibmitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs,  (self 
explanatory) 
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Appendix   C 

APPUCATION  FOR 
FEDERAL  ASSISTANCE 
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Federri  Ragjatar  /  Vol  62.  Na  89  /  Thursday.  May  8.  19Q7  A  Notteee 


rttsSriM 

This  i«  a  •tandaid  fann  used  by  ^ypUcante 
■■  «  raquizad  faoethaat  fw  pra^ipUc^ioiu 
■nd  q>plicatiaiit  submitted  fat  Fodml 
wiittsnTB.  It  will  b«  used  by  Fedaial  ^>iKiw 
to  obtsin  qvpUcsnt  ontification  dist  Statas 
vdiich  hava  aatabliabad  a  review  and 
rrunmmnt  procaduia  in  wapooaa  to  Bxacutiva 
Oidar  12372  and  hava  aalectBd  dw  program 
to  be  included  in  their  process,  hava  been 
given  an  oppottunity  to  review  the 
applicant*  B  sufaodssiim. 

Itam  and  Entry 

1.  Sdf-explanatoty. 

2.  Date  qipUcation  submitted  to  Federal 
agency  (or  ^ala  if  applicable)  ft  ^^licanf  s 
control  number  (if  applicable). 

3.  State  use  o^  (if  apiriic^de). 

4.  if  diis  qylication  is  to  contjnue  or 
revise  an  extrting  award,  enter  present 
Federal  idantiller  number.  If  for  a  new 
pta|ect.  leave  blank. 

5.  legil  name  of  applicant,  name  of 
primary  ofganiational  unit  which  will 
undertake  the  asiistanre  activity,  com{dete 
address  of  the  ^>plicant.  and  name  and 
triephona  number  of  die  p«son  to  contact  on 
mattan  relitfed  to  this  ^tplication. 

6.  Enter  Enq>lo]rar  Idei^ification  Number 
(EIN)  as  aesignaH  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appn^iiate  letter  in  die  space 
provided. 


8.  Oieck  uipropritfe  box  and  enter 
qtpropriata  iettat(s)  in  die  qiaca(s)  provided: 


— ^"New"  meus  a  new  assiitanrn  award. 

—"Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
prt^act  with  a  projected  completion  date. 

—"Revision"  meens  any  change  in  dw 
Federal  Government's  Hnanrial  otdigstiim 
or  contingent  liability  from  an  existing 
obligition. 

9.  Name  of  Federal  agency  from  vdiidi 
essistanoe  is  being  requaeted  widi  this 
^ylication. 

10.  Use  die  Catahig  of  Federal  Domeetic 
Assistance  number  uid  tttle  of  the  program 
under  wfaidi  aesistaora  is  raqneated. 

11.  Enter  afariafdescriptive  title  of  dw 
pro)ect.  If  more  than  one  program  is 
involved,  you  should  spfMod  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
ooostruction  or  real  property  projects),  attach 
a  map  showing  project  locetion.  For 
preapplications.  use  a  aeparate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  die  krgest  political  entities 
afitctsd  (e.g..  State,  counties,  cities). 

13.  Sdf-aaqdanatoiy. 

14.  List  the  ^ipUcsinf  s  Congressional 
District  and  any  District(s)  affoctad  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
oontribotions  should  be  included  on 
mpropriata  lines  as  ^iplicabla.  If  the  actfcm 
will  result  in  a  dollar  Changs  to  an  axisdng 
award,  indicate  only  the  amoam  of  the 
change.  For  decreasea,  endoee  die  amounts 
in  parendweee.  If  both  beaic  and 
s«q>plamental  amounts  an  inchided.  show 
brsekdown  on  an  attached  sheet.  For 
muh^le  progmm  funding,  use  totals  and 
ihrnr  laaakrtnTm  uilnn  lamn  ratmcias  as 
item  IS. 

16.  .^ifriicants  dwnld  contact  die  Stale 
Sii^  Ptrint  of  Contact  (SPOQ  for  Federal 
Executive  Order  12372  to  dstemins  wheAar 
te  ^ipUcetion  is  subject  to  die  State 


17.  This  qneetioo  qipUee  to  the  applicant 
oiganiiation.  not  the  person  who  signs  as  die 
autliiaiiiMl  imiiawBilBtUii  '^■■♦■g"**"' irfdtiH 
tiifjiwi*  deUnqnent  audit  diadlowanoes. 


18.  To  be  signed  by  die  andwriaed 
wpt eeentstive  of  the  ^qilicant.  A  copy  of  the 
governing  body's  andioriatian  far  you  to 
rign  this  application  as  official  repreeentaUva 
must  be  on  file  in  the  applicant's  office. 
(Certain  Fedasal  agencies  may  reqidre  that 
this  authorization  be  submitted  as  part  of  die 
^jplication.) 
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InrtrvcliiHW  ibr  the  SF-424A 

General  Instructions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  ope  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  fonction  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year]  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1—4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  hinctional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
IHOgram  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  tlie 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdowiL  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  Honirever,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  aiid  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  fint  funding 
period  (usu^ly  a  year). 

Lines  1-4,  Columns  (c)  through  (g.) 
(continued) 

For  continuing  grant  program  applications, 
sufamit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  fiinds  wfaidi  will 
remain  unobligated  at  the  end  of  the  grant 
Rinding  period  only  if  the  Federal  grantor 
'  instructiona  provide  far  this. 


Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Colunms  (c)  and 
(d).  Enter  Column  (e)  the  amount  of  the 
increase  or  decrease  Federal  funds  and  enter 
in  Column  (f)  the  aiqpunt  the  increase  or 
decreese  of  non-Federal  funds.  Column  (g) 
enter  the  new  total  budgeted  amount  (Federal 
and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus 
or  minus  as  appropriate,  the  amounts  shown 
in  Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  auid  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  cohunn  headings  on  eech  sheet  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Fednal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Coltmm  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amoimt  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Coliunns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amoimt  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C.  Non-Federal-Resources 

Lines  ft-ll — Enter  amoimts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdovm  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c}— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  egmtcy. 
Applicants  which  are  a  State  or  State 
aymriws  should  leave  this  column  blanL 

Coliunn  (d)— Enter  the  amount  of  CMh  and 
in-kind  contributions  to  be  made  from  all 
other  aouroea. 

Column  (e) — Enter  totals  of  Cofaiinns  (b). 
(c).and(d). 


Line  12 — Enterthe  total  for  each  of 
Colimms  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
fiirstyear. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines-16-19— Enter  in  Colunm  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (luually 
in  years).  This  section  need  not  be  completed 
for  revisioiu  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additioiud 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Ose  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effisct  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expenses. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

AararaDoes — Non-CanatractkMi  PrograBa 

Note:  Certain  of  these  assxirances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  lifsuch  is  the 
case,  you  will  be  notified. 
As  the  duly  authorized  representative  of  the 
applicant  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  Ganenl  of  the  United  States,  and 
if  appropriate,  the  State,  throu^  any 
authorized  repreeentative,  acoeas  to  and  the 
right  to  examine  all  records,  books,  papecs. 


or  documents  related  to  the  awud;  and  wrill 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  <x  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  imder  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPKCs  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subput  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Titie  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  §  794), 
which  prohibits  discrimination  on  the  besis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentialify  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Titie  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  of  Federal 
assistance  is  being  made  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Tities  D  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  foir  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  ctnnply  writh  the  provisions  of  the 
Hatch  Act  (5  U.S.C§§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  hmds. 


9.  Will  ccRnply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C  §§874).  and  the 
Contract  Work  Houn  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Dinster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  enviramiental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  qualify  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
fecilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplams  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developiml  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformify  of 
Federal  actions  to  State  (Qear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1996,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  witii  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfere  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead.based 
paint  in  construction  cx'  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audita  in 
accordance  with  the  Single  Audit  Act  of 
1984. 


18.  Will  comply  with  all  applicable 
requirements  of  »\i  other  Federal  laws, 
executive  (xders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Applicant  Organization 

Title 

DateSutanitted 

AppndixD—CmVikcaUaBlimguib^ 
LaUqring 

Certification  /or  Contrxxts,  Grants,  Loans, 
and  Cooperative  Agreements 

the  undersigned  certifies,  to  the  bast  of  his 
or  her  knowrledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  %vill  be  paid,  by  or  on  behalf  of 
the  imdenigned,  to  any  person  far 
influencing  or  attempting  to  inflxtence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement 

(2)  If  any  funds  other  than  Fednal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or        -       " 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant 
loan  or  coofterative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbyingr"  in  accordance  «rith  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  feet  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  impose  by 
section  1352,  tiUe  31  U.S.  Code.  Any  person 
who  foils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalfy  of  not  less 
than  S10,000  and  not  more  than  $100,000  for 
each  such  feilure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

if  any  hinds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insiue  or  guarantee  a  loan,  the 
undersigned  shall  ccxnplete  and  submit 
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Standard  Fonn-LLL  "Disclosure  Foim  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
preraquisite  for  "'■Ung  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  {allure. 

Signature 
Title 

Organization 
Date 

■UMQ  COK  41M-01-r 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
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J^ipendix    E 


U.S.  D»partm«nt  of  HmmWh  and  Human  Sfvic»s 

CartWicatlon  Ragarding  Dnig^rea  Wbfkplaca  Raquiramante 


Grantaas  Othar  Than  Indivkhiala 


end/or  euDwailiiMthieapplcetion  or  grant  egreement.  the 


F.  Tte 
tke 


■  prawneig  me  cerancniofi 

iiii|iMiiHijinriakieii«|ilrniriitii<thrfrniffFrrr°**-*T' — *^>/ia—  A<r-KB9^nc  co^^ 
lElktifajiIXlJTOriitralltiiiilir.rrqiiirrnrrrilirMiiTiVTF"^ — r'''rrThi7-"in»intiin 
TIk  cefti6c«iae  tel  oet  beloir  k  a  aaierial  reprcMaiMMmof  fKt  Bpoo  whkh  rdiaaoe  «d^ 

iflluJlkiJuIHiJ LUJiiiixi(lllIi)ilrifi«iTitfHTfinl!hririr-   If kii liter drtcrminrd thai 

a  ^he  cotificalioa.  or  otkawiie  «ioiaies  the  mqeinfiiti  of  the  Drag-Free  Workplace 
Acu  HHS.  ■  addUoa  to  My  other  fcaedks  availabk  to  the  Federy  GovcTHKal,  BHIP  takes  acaioa  aoihanmi  uoder  U^ 
Dn^-ftee  W^rtphce  Act  FaheceilificatieeorvioieDoeofthecertiBcitkie«haBbeyownd»toriaipeetkieofpaymeMs. 
SKpesBOB  or  tefBMMlioe  oi  oaeiSi  or  eowereBesiwidesttspeflaioB  or  oeoafaKsc* 

'"tttlipfaf tt  '—'«*«' tr— *«.  for grtrrt  nthrr  thaa  HtwAuli.  arrd  iwf  hn  irtntifirri  tw  th*  ■"f*"'~*'ini  IfkaowB,itiey 
■■I  III  iili  elift  i1  ■  t%r  iriat  trr^ntiint  Ifdwpaateedoesaotideaiifylhewarkphoetalthetiaeofappiicalioa.orBpoo 
aiwd,  V  then  k  ao  appicMioa.  the  pMtee  ■■«  Iwep  the  idettiiy  of  the  «ariqriacB(t)  OB  file  io  ks  office  aed  inake  the 

Faihiie  to  ideadfy  aO  kaowB  worfcpboea  coattitiites  a  vioiatioe  of  the  gnotee's 


WoriqibcB  ideatificaiMm  Witt  iachKie  Uw  acnal  addreia  of  boildi^i  (or  pom  of  boildingi)  or  other  sites  w^ 
the  paat  takes  place,  ^ttffifir^  ^h4"'i*'""«  — y  ^  «««*  (g^^T  »H  ^>ehides  of  a  mau  traasit  aathoritv  or  State 

radio  studios.) 

tf  the  workplace  ideadfied  to  HHS  dw«ea  doriiV  the  perforvuBoe  of  the  fraat.  the  paatee  shaB  iaforis  the  agcacy  of 

the  chaagB(s).  if  it  previously  ideadfied  the  workplaces  ia  qoestioa  (see  above). 

DefiaidoM  of  tervs  ia  the  NoaprocureaKat  Suspeadoa  aad  Debaraaeat  coouaoa  rule  and  Dnn-fiee  Workplace 
coMBwa  rule  apply  to  thiaceilirnalioa  Graatecs'aCteadoaiscalled.iapafticolar.tolhefoOoMagdeiiaitioasfroesdiese 
rules: 

TwtrtIM  w»ttaaCT'  traM  a  wwHTiT%d  iu^«a"«f  «■  'g<*«MfaleK  I  throi^  V  af  the  Controlled  Substances  Act  (21 
use  812)  Md  as  fimher  defiaed  by  revdaboa  (21 CFR  1308.11  Utfough  130815). 

Xaavktiaa*  mesH  a  &dn«  of  foUt  (adad^  a  plea  of  aolo  ooateadere)  or  iaqwdtioa  of  seateaoe,  or  both,  by  any 

jadkial  body  chwfBd  with  the  rcspoMdMlity  to  deteraiae  viobdoas  of  the  Federal  or  State  crianaal  drug  statutes; 

KUM  a  Federal  or  aoa-Federal  cnauaal  statute  iawoMag  die  aaaaCacture.  dtsthbuuoa. 

of  ay  coairaled  sabttMce; 
the  eaqric^ce  of  a  pMtee  Erectly  e^i^ed  ia  dK  perfarBaeoB  of  work  uader  a  gnat,  iachidiag:  (i) 

AD  *£reo  char^B*  eiaployees;  (u)  all 'wfitcct  charge*  eaapioyees  aakss  their  iaqiact  or  iawoKcawat  is  iasigaificani  to  the 

perf ornuace  of  the  grant;  aad.  (iii)  tea^Mrvy  peraoaad  «m1  ooasahaau  who  are  lirecdy  eagaged  ia  dK  perfarniance  of 

workuaderthepaataodwhoweoadwpaaiee'spayraB.  This  defiaidoa  does  aot  iachide  workers  aot  oa  the  payroM  of 

the  graatee  (e^  vohmteers,  evea  if  used  to  neet  a  matchiag  lequirMel;  coasnltwti  or  iadepeadeat  coatractors  not  on 

the  graatee's  payroll;  or  eaployees  of  sabredpieau  or  subcoauactorsiacoiereduwrkplaces). 

by: 


I  llwl  ■  «■  or  «■  cendnue  10  provide  •  dnig-*ee 

;  that  the  uatawfid 
t  it  pnihftked  ■  the  graatee's  workplace  aad  iped^naf  the 

lofsach 


possessMM  or 
that  win  be  taken  against 


a  drug  lioe  workplace;  (3)  Any 
(4)  The  pntfi'^'—  that  may  be  imposed 


(d)Nodfyi^dK 

theeaployeev 

(I)  Abide  by  the 

ofa 

(*) 


of  the 


dw  Federal 
wirniyMMiMl 


to 


acml  aaticB  of  sach 
votherd 
a  oeatral 


the  workplaoe; 
to  be  e^i«Bd  ia  dK  perfcTMMe  of  the  graat  ^  gi«ea  a  copy  of  the 

required  by  par^r^ih  (a)  thM,  as  a  coodidoa  of  enploywac  nader  dw 

Md.  (2)  Nodfythe  eaj|fayffteumd^of  Uaor  her  oow^^ 

days  ^teriecBi*^  BodoB  MMler  nbparapiph  (d)(2)  froai  aa 


for  the  receipt  of 


Notice  shal 


\hc 


JBnjiewl  Roglrterh/vVrt  ,»&?^toiB9  /■yhtosday.  May  8j^M»gts/  ttetic^ 


SSMS 


CO  Taking  oae  of  the  fbOawiag  acdoat.  wkhia  30  caleadar  days  of  receiving  aouce  under  sabparap^  (d)(2).  wkh 
respect  to  any  eaipbyce  who  is  io  Goeviaed: 

( 1)  Taking  appropriate  pertaaael  actka  agatast  sach  aa  employee,  up  to  aad  iadndiBg  terataauoa.  coasisteat  wkb  the 
requireaeau  of  the  Rchabffitauoa  Ao  of  1973.  as  aaeaded;  or.  (2)  Requring  sach  eoployee  to  parddpau  satirfactorih 
in  a  drug  abuse  asiistanrf  or  rehabifitadoa  prograa  approved  far  such  purposes  by  a  Federal.  State,  or  local  heahh.  la* 
ealorceaeat,  or  other  appropriate  ageacy; 

(g)  Making  a  good  Cuth  effort  to  caauaae  to  aaiataia  a  drug-free  woricplace  dvoogh  iapieaeatation  of  parasaphs  (a). 
(b).(c),(d).(e)aad(0. 

Tht  grantae  may  insert  In  ttw  spset  provided  below  the  siu(s)  for  the  performance  of  work  done  hi 
eannecdon  with  the  specific  grsnt  (use  attachments.  It  needed): 


raecM  rcno 


!  (SlTHtaddrcss.  aty,  Coaaty.Stalc.  ZIF  Code) 


Oieck  __^ifthtrewr^i>ortiplaea  OH  fUe  ihm  »n  nei  identified  htn. 


7&£30(c)  aad  (d)(2)  and  7&63S(a)(l)  and  (b)  provide  that  a  Federal  ageaeyBaydesipuie  a  ceairaireeBtpi 
point  for  STATE-WIDE  AND  STATE  ACENCV-WIDE  certifications,  and  far  aotificaiJoa  of  criaiaal  drug  eeavictions. 
For  the  Departneat  of  Heahh  and  Huaaa  Services,  the  ceatral  receipt  poiat  is:  Divisioa  of  Graaa  Maaageaeat  aad 
Oversight,  OQicc  of  Managrwrnt  and  Aequiikion,  Depannea  ^  Health  aad  Huaaan  Services,  Rooa  5n>D,  200 
ladepcsdesce  Aveaue.  S.W^  Washington,  D.C  2a20L 


■NJJNO  COOe  41S4-ei-C 
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Appandix  F— Certification  Reganting 
Debammt.  Suspensian,  and  OOar 
RaapacwiUltty  Malten— Primafy  Covmd 
TriinTtioin 

Instmctions  for  Certification 

1.  By  ngning  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  oMisidered  in  connection  with  the 
department  ta  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  mis 
transaction.  If  it  is  later  detennined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  partici[>ant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementGig  Executive  Order  12549.  You 
may  contact  die  department  or  agency  to 
which  this  propioeal  is  being  submitted  for 
assistance  in  obtaining  a  copy  oi  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  f(»' 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordisiary  course  of  business 
dealings. 

10.  Accept  for  transactions  authorized 
under  paragrai^  6  of  these  instr\ictions,  if  a 
participant  in  a  covered  transaction 
knovnngly  enters  into  a  lower  tier  covered 
transaction  with  a  {>erson  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  fior  cause  or 
default 


GeitificatkHi  Regarding  Debanaent, 
SuapwMJon,  and  Other  ReqNmailiiUty 
Matters — Primary  Corered  TranaarHmM 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principalr 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  volimtarily  excluded  by  any  Federal 
department  or  agency; 

fb)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
6r  locaU  transaction  or  contract  under  a 
public  transaction;  violabon  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  conunission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Certification  Regarding  Debainwnt, 
Soapanaion,  Inaligibilify  and  Voluntary 
Exdoaion— Lown-  Tier  Covered 
Tranaartiirna 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  is  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  pros{>ective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction  ,  particifMrnt,  person,  primary 
covered  transaction,  principal,  proposal,  and 
volimtarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Ot6m  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
[(Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lovrer  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
fiirtbar  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  tided 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Proctuement  and  Nonprocurement 
Programs. 


8.  Nothing  contained  in  the  foregoing  sbaU 
be  construed  to  require  establishment  of  a 
S3rstem  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  nonnally  posaesMd  by  a  {mident 
person  in  the  ordinary  course  of  businew 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  loww  tier  covered 
transaction  writh  a  pnaon  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
volimtarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remediea  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment 


Certificatioii  Regudii«  DalMnaeirt. 
Suapenaion,  Ineligfbility  an  Volimtaiy 
rTlarCmrarad 


(1)  The  prospective  lower  tier  participant 
certifies,  1^  sufamissicm  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily 
excluded  from  paiticipaticm  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanaticm  to  this  proposal. 

Appendix  G—CartificatioD  Ragardii^ 
EnriraaaMalal  Toitaoc*  Saolca 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pn><3uldren  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  ovraed  or 
leased  or  contracted  for  by  an  entity  and  used 


routinely  or  regolariy  for  provision  of  health, 
day  care,  education,  or  library  serviues  to 
chUdren  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  (» local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guanntaa.  The  law  does  not  q>ply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
fadUties  used  for  inpatient  drug  or  alcohol 
treatment  Faihu*  to  comply  writh  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  dvil  monetary  penalfy  of  up 
to  SlOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  tbe 
responsible  entify. 

By  signing  and  submitting  this  appUcation 
the  applicant/grantee  certifies  that  it  will 
comply  with  A»  requirements  of  the  Act  The 
appUcant/grantee  filither  agrees  that  it  wrili  . 
require  the  language  of  this  certification  b^   . 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  tkal 
all  subgrantees  shall  certify  accordii^fy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offloe  Of  PutaHc  Health  and  Sdancr. 
Announoement  of  AvaHabMty  of 
Qranta  for  Family  Planning  Male 
Reaearch  Piu|ecli 

AQBICY:  Office  of  Family  Planning. 

OPHS. 

ACnOH;  Notice. 

SUMMART:  The  Office  of  Family  Planning 
(OFP)  requests  applications  for  grants 
for  research  in  certain  behavioral  and 
program  implementation  fields  related 
to  hunily  planning. 
DATES:  To  receive  consideration, 
appUcations  must  be  received  by  the 
Grants  Management  Office  no  later  than 
June  23, 1997.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date,  or  (2)  postmarked  on 
or  before  the  deadline  dote  and  received 
in  time  for  submission  to  the  review 
committee.  A  legible  date  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of 
postmarL  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  AppUcations  which  do  not 
meet  the  deadline  will  not  be  accepted 
for  review.  Applications  which  do  not 
conform  to  the  requirements  of  the 
program  announcement  will  not  be 
accepted  for  review.  Applicants  will  be 
notified,  and  appUcations  will  be 
returned. 

AOOflESSES:  Requests  for  appUcation  kits 
may  be  fuced  to  (301)  594-5980. 
Application  kits  may  also  be  obtained 
from,  and  appUcations  must  be 
submitted  to,  the  Office  of  Population 
Affairs.  Grants  Management  Office,  4350 
East- West  Highway,  Suite  200,  West 
Tower,  Bethesda.  MD  20814. 
FOR  FUfmcR  eroRMATiOH  contact:  Ms. 
June  L  Dow.  (301)  594-4000,  for 
assistance  on  technical  and  program 
aspects;  Grants  Management  Office, 
(301)  594-4012,  to  answer  questions 
and  provide  technical  assistance  in  the 
preparation  of  grant  appUcations. 
SUPPUMBITARY  MFORMATKM:  Title  X  of 
the  PHS  Act.  42  U.S.C  300,  et  seq.. 
authorizes  the  Secretary  of  Health  and 
Himian  Services  to  award  ^ants  for 
projects  to  provide  research  in 
behavioral  and  pro-am  implementation 
fields  related  to  family  planning.  The 
Office  of  Family  Planning  (OFP)  intends 
to  make  available  approximately  $1 
milUon  to  support  an  estim^ed  four 
ccunmunity-bMed  service  programs  to 
investigate  innovative  approaches  for 
providing  family  planning/reproductive 
health  related  information  and  services 
specifically  targeted  to  males. 


Statntory  Back^vnad 

Title  X  of  the  PHS  Act,  enacted  by 
Public  Law  91-572.  authorizes  programs 
related  to  family  planning.  Section  1004 
of  the  Act.  as  amended,  authwizes  the 
Secretary  to  make  graots  to  entities  to 
conduct  research  in  b^iavioral  and 
program  implementation  fields  related 
to  bmily  planning.  Implementing 
regulations  appear  at  42  CFR  Part  52. 
Tfais  announcement  seeks  to  encourage 
the  investigation  and  development  of 
effective  approaches  that  faciUtate  the 
provision  of  family  plyiming/ 
reproductive  health  related  information 
and  services  to  males  and  approaches 
that  involve  males  in  buildhig 
community  support  for  pregnancy 
prevention  and  contraception. 

Purposas  of  Grant 

The  family  planning  program 
authorized  by  Section  1001  of  Title  X  is 
required  by  law  to  provide  femily 
planning  services,  including  education 
and  counseling,  to  aU  persons  desiring 
such  services.  One  subgroup  of  the 
population  that  has  been  imder- 
represented  in  the  traditional  family 
planning  deUvery  system  is  males.  For 
example,  in  the  Title  X  family  planning 
program,  less  than  two  percent  of  the 
approximately  5,000,000  persons  served 
are  males. 

Experirace  has  shown  that  it  is 
difficult  to  draw  males  into  family 
planning/reproductive  health  related 
information  and  services.  The  reasons 
posited  for  low  male  participation  in 
fomily  planning  range  bom  the  beUef 
that  family  planning/reproductive 
health  related  information  and  services 
is  synonymous  with  contraception  and 
is  "a  woman's  province"  to  the  fact  that 
the  environment  surrounding  most 
traditional  family  planning/ 
reproductive  health  related  information 
and  sauces  is  largely  female-oriented. 
In  other  words,  the  under-representation 
of  males  may  be  related  to  how  Uttle  is 
really  known  about  what  most 
appropriately  constitutes  family 
planning/reproductive  health  for  males. 
In  addition,  most  of  the  highly  effactive 
contraceptive  methods  are  thoae  used  by 
females,  and  the  &ct  that  pregnancy 
occurs  in  females  may  lead  to  the 
conclxision  that  they  have  the  greatest 
self-interest  in  managing  contraception. 
As  the  incidence  of  STD/HIV  infection 
has  increased,  so  too  has  the  attention 
given  to  barrier  methods  of 
cantraception,  such  as  the  oondom,  and 
to  the  motivation  of  males  to  use  this 
method  to  prevent  disease  transmission, 
as  well  as  pregnancy.  Findings  inm  a 
number  of  studies  suggest  that  males 
beUeve  that  omtraception  is  a  joint 


reqiansibiUty  and  that  more  efforts  to 
involve  males  may  indeed  proved 
successful.  Research  also  suggests  that 
contraceptive  use  by  females  is  greatly 
affected  by  their  male  partners' 
communication  and  attitudes  and  that 
encouragement  from  the  male  partner  is 
the  strongest  predictor  of  female  use  of 
contraception. 

Federal  programs  have  recently  begxm 
to  focus  more  attention  on  male 
involvement  in  family  planning/ 
reproductive  health  related  information 
and  services,  as  evidenced  by  the 
President's  Fatherhood  Initiative,  the 
National  Campaign  to  Prevent  Teen 
Pregnancy,  and  the  emphasis  on  male 
responsibiUty  contained  in  the 
"Personal  ResponsibiUty  and  Work 
Opportimity  ReconciUation  Act  of 
1996",  P.L.  104-193. 

Proposals  should  focus  on  one  or 
more  of  the  foUowing  areas,  as  they 
relate  to  males:  (1)  Determining  the 
appropriate  mix  of  activities  that 
positively  affect  the  retention  of  basic 
information  and  education  needed  for 
responsible  family  planning/ 
reproductive  health  decision-making; 
(2)  developing  and  testing  approaches 
for  providing  family  planning  services 
to  males  or  for  encouraging  males  to 
seek  access  to  services  that  already 
exist;  (3)  developing  and  testing 
approaches  that  involve  adult  males  in 
providing  information  that  encourages 
responsible  family  planning/ 
reproductive  health  decision-making  in 
adolescent  males;  (4)  developing  and 
testing  ways  to  involve  males  in 
building  community  support  for  the 
prevention  of  unintended  pregnancy. 

Funds  are  available  imder  this 
announcement  to  encourage  the 
devefopment  and  implementation  of 
projects  that  wiU  test  a  variety  of 
approaches  as  they  relate  to  involving 
males  in  family  planning/reproductive 
health  related  uiiFormation  and  services. 
AppUcants  must  review  and  consider 
policy  and  program  goals  of  the  lltle  X 
family  planning  program  and  must  work 
with  a  network  of  entities,  which  should 
include  other  federal.  State,  local  or 
community-based  health  and  social 
service  agencies  in  implementing  the 
project.  Siiccessful  appUcants  who  do 
not  provide  clinical  services  must  have 
refnral  mechanisms  in  place  for  the 
provision  of  such  services.  AppUcants 
choosing  an  educational  approach 
-should  specify  what  curricula  wiU  be 
implonented.  (kants  under  this 
announcement  are  not  intended  for 
curriculimi  or  material  development; 
existing  curricvda,  or  adaptatitms  of 
existing  cmiicula,  should  be  used. 

An  appUcant  for  a  grant  under  this 
annoimcament  may  elect  to  develop  a 


family  planning/reproductive  health 
related  information  and  services 
component  which  includes  any  one  or 
more  of  the  foUowing  services  as 
appropriate: 

(1)  educational  services  or  other 
activities  relating  to  family  planning/ 
reproductive  health; 

(2)  Coimseling  relating  to  femily 
planning/reproductive  health  issues; 

(3)  Outreach  services  to  males  and 
their  famiUes  on  family  planning/ 
reproductive  health  issues; 

(4)  Clinical  services  appropriate  to 
family  planning/reproductive  health; 

(5)  PubUc  information  and  education 
on  family  planning/reproductive  health 
issues. 

AppUcants  should  clearly  state  how 
such  component  relates  to  the  general 
research  goals  of  the  proposed  project. 

Evaluation 

In  order  to  accompUsh  the  research 
goals  of  the  program,  all  appUcants  are 
required  to  have  an  evaluation 
component  of  high  quaUty  consistent 
with  the  scope  of  the  proposed  project 
and  the  funding  level.  Project 
evaluations  should  monitor  program 
processes  to  determine  whether  the 
program  has  been  carried  out  as  planned 
and  to  measure  the  program's  outcomes. 

Eligible  AppUcants 

Any  pubUc  or  private  nonprofit 
organization  or  agency  is  eUgible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capabiUty  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements.  Organizations  that  are 
experienced  in  providing  a  variety  of 
services  to  males,  such  as  social, 
educational,  vocational,  and  legal 
services  (e.g..  tutoring,  mentoring,  job 
skills  training),  and  have  the  capabiUty 
of  expansion  to  include  development 
and  testing  of  family  planning/ 
reproductive  health  related  information 
and  services,  are  encouraged  to  apply 
for  a  grant  under  this  annoimcement. 

AppUcation  Requiremmta 

AppUcations  must  comply  with  the 
applicable  requirements  at  42  CFR  52.4 
and  be  submitted  on  the  forms  suppUed 
(PHS-5161-1)  (OMB  Approval  No. 
0937-0189)  and  in  the  manner 
prescribed  in  the  appUcation  kits 
available  from  the  Office  of  Grants 
Management  AppUcants  are  required  to 
submit  an  appUcation  signed  by  an 
individual  authorized  to  act  for  the 
appUcant  agency  or  organization  and  to 


assume  for  the  organization  the 
obUgations  imposed  by  the  terms  and 
conditirais  of  Uie  grant  award. 
AppUcants  are  required  to  submit  an 
original  appUcation  and  two  copies. 

Accepted  appUcations  wiU  be 
subjected  to  a  competitive  review 
process.  The  residts  of  this  review  wiU 
assist  the  Deputy  Assistant  Secaetary  for 
Population  Afhirs  (DASPA)  in 
considering  competing  appUcations  and 
in  making  the  final  funding  decision. 

Any  puoUc  or  private  nonprofit 
organization  or  agency  is  eUgible  to 
apply  for  a  grant.  Awards  wUl  be  made 
only  to  those  organizations  or  agencies 
which  have  demonstrated  the  capabiUty 
of  providing  the  proposed  services,  and 
vdiich  have  met  aU  appUcable 
requirements. 

A  copy  of  the  legislation  governing 
this  program  wiU  be  sent  to  appUcants 
as  part  of  the  appUcation  kit.  AppUcants 
should  use  the  legislation  and  other 
information  included  in  this 
announcement  to  guide  them  in 
developing  their  appUcations. 
AppUcations  should  be  limited  to  35 
double-spaced  pages,  not  including 
appendices  providing  curriculum  vitae 
or  statements  of  organizational 
capabiUties. 

Review  Under  ExecntiTe  Order  12372 

AppUcants  under  this  announcement 
are  subject  to  the  requirements  of 
Executive  Order  12372. 

AppUcation  Consideration  and 
Assessment 

Eligible  grant  appUcations  wiU  be 
reviewed  by  a  miUtidiscipUnary  panel 
of  independent  reviewers  and  assessed 
according  to  the  following  criteria: 

1.  A  clear  description  of  the  project, 
including  goals  and  objectives,  methods 
of  achieving  objectives,  a  reasonable 
woricplan  and  timetable,  md  a  clear 
statement  of  results  or  benefits 
expected.  (20  points) 

2.  The  feasioiUty  of  the  project  and 
the  likelihood  of  its  producing 
meaningful  results,  as  evidenced  by  the 
appUcant's  presentation  of  an 
evaluation  plan,  reflecting  a  practical, 
technicaUy  sound  methodology  to 
measure  the  extent  to  which  the 
proposed  approach  mihances  the 
deUvery  of  family  planning/ 
reproductive  health  education, 
counseling  and/or  services  to  males, 
their  partners  and  their  famiUes  and  its 
potential  for  repUcation.  (30  points) 

3.  The  history  of  the  appUcant 
organization  in  successfully  providing  a 
variety  of  services  to  males,  such  as 


social,  educational,  vocational  and  legal 
services.  (30  points) 

4.  The  administrative  and 
management  capabiUty  of  the  appUcant 
organization  in  relation  to  the  type  of 
research  proposed,  the  project  period, 
and  the  adequacy  of  the  appUcant's 
resources  for  the  project  (20  points) 

Final  grant  award  decisions  wiU  be 
made  by  the  DASPA.  In  making  these 
decisions,  the  DASPA  wiU  take  into 
account  the  extent  to  which  grants 
approved  for  funding  wiU  provide  an 
appropriate  geographic  di^bution  of 
resources,  and  wiU  take  into 
consideration: 

(1)  The  scientific  merit  and 
significance  of  the  proposed  projects; 

(2)  The  appUcant's  capacity  to 
administer  funds  responsibly; 

(3)  The  population  to  be  served; 

(4)  The  organizational  model(s); 

(5)  The  usefulness  for  poUcymakers 
and  service  providers  of  the  proposed 
project  and  the  likelihood  of  its 
producing  meaningful  results; 

(6)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results;  and. 

(7)  Empowerment  zones  and 
enterprise  communities  be  designated  as 
target  areas  for  these  projects. 

Grants  are  funded  in  nnnim] 
increments  (budget  periods).  Projects 
may  be  funded  for  up  to  three  (3)  years. 
Fimding  for  aU  approved  budget  periods 
beyond  the  first  year  of  a  grant  is 
contingent  upon  the  avaiUbiUty  of 
funds,  satisfactory  progress  of  the 
project,  and  adequate  stewardship  of 
federal  funds. 

The  OFP  does  not  release  information 
about  individual  appUcations  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  appUcants 
wiU  be  notified  by  letter  of  the  outcome 
of  their  appUcations.  The  official 
document  notifying  an  appUcant  that  an 
appUcation  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantees  the 
amount  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funcUng.  if  any,  to  be  contributed  by  the 
grantee  to  project  costs. 

Dated:  May  1. 1997. 

Thomas  C  Kring. 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

[FR  Doc.  97-12008  Filed  5-7-97;  8:45  am) 

HUMQ  COOC  41t»-ir-M 


UMI 


VnAmral  BiwistiH-  /  Vol.  fi2.  No.  89  /  Thursdav.  Mav  8.  1997  /  Reader  Aids 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Fcdaral  RegtetaiyCocte  of  F«dwal  RaguMlons 

General  Infonnation,  indexes  and  other  finding       202-623-6227 
aids 

Law* 

For  additional  information  523-4227 

PrMklantial  Documents 

Executive  orders  and  proclamations  523-6227 

TiM  Unitad  State*  Govammant  Manual  523-6227 

Othar  Sarvicas 

Electronic  and  on-line  services  (voice)  5M  <(W1 

Privacy  Act  Compilation  523-3187 

-TDD  for  the  hearing  impaired  523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electmuc  BulletiB  Board  sravice  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0020 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  £bx 
machine  and  there  is  no  chaige  for  the  service  except  for  long 
distance  telephone  chaiges  the  user  may  inciir.  The  list  of 
docmnents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Ck>ntents  list.  The  public  inspection  list  will  be  updated 
iq){pediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6005 


FEDERAL  REGISTER  PAQES  AND  DATES.  MAY 

23613-23938 „.„  1 

23939^24324 2 

2432S-24556 5 

24559-24796 6 

24797-25106 7 

25107-25420 8 


Federal  Regiater 

VoL  62,  No.  89 
Thursday.  May  8,  1997 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  afiected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 


6997. 


..24566 
..24567 


OrdarK 


No.  97-21  of  April  24, 

1997  ..„ — .23938 

Memorandunis: 

April  24. 1997 54797 

6CFR 

3801 


.23041 


^CFR 

29 24569 

226 « 23613 

301 23620, 23943, 24746, 

24753 

340 — _ 23628, 23945 

401  - _ 251 07 

464 .23628 

457 23628, 25107 

723 .24799 

1493 24560 

1494 .24560 

1755 23958. 25017 

1930 25062 

1944 25062,  25071 

1951 25062 

1965 25062 


-24849 
..24849 


319.. 
321... 
330-. 
401... 
405... 


416.. 
425. 


..24849 
..23675 
.25140 
.23680 


437 _.23690 

457 23675.  23680, 23685, 

23600.25140 

Oh.  XIII  „„ _...24849. 25140 

1137 24610 


•  CFR 

292 

•  CFR 

77 

S2 

94 

304 

3UB.....*. 


>■»•••  •••»...h29634 


.24801 
..23635 
.24802 
.23638 
.23639 


310... 
327..„ 
381  .„. 
416_.. 
417.„. 


23639 

23639 

23639 

23639 

23639 


10  CFR 

703 

1023 


7t ...... 

43d —. 


11CFR 


3 


24611 


.24804 
.24804 

.25146 
.24164 


IW- 24367 

104 54367 

109 24367 

1 1 0 24367 

12  CFR 

617..._ — 54562 

620 24808 

630 24808 

13  CFR 

121 24325 

14  CFR 

39 23640. 23642. 24000. 

24013.  24014,  24015. 24017. 

24019.  24021.  24022. 24325. 

24567.  24568.  24570. 24800. 

24810 

71 23643. 23644. 23646. 

23647,  34648, 23649. 23651. 

23652, 23653, 23654.  23655. 

23656.  24024.  251 10. 251 12 

97 24025. 25110 

187 24286. 24562 

1 1 24288 

25„ 24288 

39 23695. 23667. 24861. 

.  25130 
71 23699 

15  CFR 

950 24812 

16  CFR 

1015 24614 

17  CFR 

1 24026 

15 24026 

16. 24026 

1 7 24026 

230 24572 

Prapoaed  rwaa: 

230 24160 

239 24160 

270 24160. 24161 

274 24160 


f edpNa  Ihwttcr  /  Vol.  QZi  No.  so  /  Thu»d«iyi  May  8.  1997./,Saidar<Aid6 


iii 


u 


Federal  Register  /  Vol.  62.  No.  89  /  Thursday,  May  8,  1997  /  Reader  Aids 


18CFR 


154 

18CFR 

122 


..-24863 


.24814 


111 

163 

20CFR 

429 

21CFR 


...24374 

.„.„.....24374 


..24328 


Ch.  I : .24619 

1 308 .24620 

511 .25212. 25153 

514 .25152 

22CFR 

41 .24331. 24332.  2433* 

a4GFII 

5 24334 

573 24573 

950 24334 

3280 24337 

3282 24337 

28CFR 

1......-...— «——...— .-....,..-..23667 

27CFR 


.24622 


9 -..- 

aSCFR 

0 

46 


544 

28CFR 


4231 

30CFR 


.23667 
-23941 
.25098 

.23700 


251 

253 

31CFR 

361-.. 
366 


.™23705 
...24375 


.24280 
.25113.25224 


366 

32CFR 

706 


.24375 


.23668 


33CFR 

117- 

154- 

156 

156 

166 

334 


24338 

25115 

„ 25115 

,. —25115 

23659.24339 
...24034 


PfOpOMd 

96 

II 

23706 

100 

.    24377 

110 

— — 

.._ 24378 

34CFR 

1100 

IWw: 

24860 

36CFR 

' 

PfOpOMd 

7„.„ 

^H!^.... 

24624 

37CFR 

PfOp099d 

1  - 

2 



24865 

24865 

38CFR 

3 

17 

— 

-     23724 

23731 

36 

— 

.24872. 24874 

99CFR 

20 

111 

— 

25136 

.24340 

40CFR 

52 24035,  24036. 24341. 

24574. 24815, 24824. 24826 

60 24824 

81 24036.  24038. 24662, 

24826 

87 -.— —.25366 

180 24040. 24045. 24835, 

24839 

244 24051 

372- 23834 


52 24060. 24380. 24632. 


24886. 24887 

60 

24212.24887 

63 

. 24212.  25370 

80 

24776 

81 

24065 

87 

25368 

180 

24066 

260 

24212 

261 -. 

24212 

264 — . 

24212 

266 

24212 

266 

.-.    .    _ 24212 

270 

24212 

271 — . 

24212 

372 

24887 

41CFR 

101-47 

IK 

_ 24383 

44CFR 

64 

—.24343 

62 - 

23736 

4SCFR 

1626. 

. 24064.  24150 

46CFR 


13 

15-.. 
30.™ 
36.™ 
98.-. 
105 



_ 25115 

. 25115 

—.-25115 

.- 25115 

25115 

25115 

108- 
110 

23894 

23894 

111 

2389^ 

11? 

23894 

113 

23894 

161- 

23894 

2 

31 — 

71 

107"!"!™ 

115 

126 

175 

176 

189 

47CFR 

0 


..23705 
..23706 
-23705 
..23706 
...23705 
..23705 
.23705 
..23706 
..23705 
..23705 


.24054 


1 „ 24576 

2 ™ 24576 

64 24683,  24586 

68 -24587 

73 24055,  24842,  24843, 

24844 
101 24576 


Ch.l - 

2 

25 

73 

25157 

.... 24383 

24073 

24896 

48CFR 

1831.- 

24345 

32 

23740 

52 

252 - 

™23740 

23741 

48CFR 

1  ■•■»••••■••»•••>■>*■■ 

...-23661 

8 

10.... 
107.. 
171.. 
172.. 
173.. 
175.. 
176. 
178. 
190. 


-23661 
.-23666 
..24056 
...24690 
..-24600 
.-.24690 
..-24690 
....24690 
....24690 
-..24066 


Ch.  X.. 
1121.. 
1150.. 


50CFR 

91  _ 

222 


.24896 
-23742 
.23742 


2.49U 

Z!.™ 24345 

...24345^24568 
.» •....,•.. —..23067 

23671 

-25138 

...24365. 24845 
24058 


227 

600 ™ 

622 

548 

660.......™ 

670 

679 24058,  25138 


17 .24387,  24388,  24632 

600 - 23744,  24897 

622 25158 

648 24073 


FeafSNa  ftfigistar  /  Vol.  QJU  No.:  80  / /Thmyday.  Mny  8..ig97«/,|t^4«iV'4ade 


m 


The  itoms  in  this  Kst  were 
edtonaly  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  hes  no  legal 


RULES  QOmG  INTO 
EFFECT  MAY  8,  1997 

OOMMOOfTY  FUTURES 
TRAOmO  00MM88I0N 

Foreign  futures  end  options 

transactions: 

MEFF  Sociedad  Rectora  de 
Productas  Fmancieros 
Derivados  de  Renta 
Variable;  pubished  4-8-97 

ENVinONMENTAL 
PROTECTION  AQENCY 

fhfwiiliKWl  program: 
Nattonal  oi  and  hazardous 


MAMfwy  ivinfttMi  fist 

update;  pObished  4-8- 
97 

i4>date;  pubished  4-8- 
97 

TRANSPORTATION 

DEPARTMENT 

Coeet  Quard 

Civi  monetary  penaMes; 

inRalion  adjustments; 

pubished  4-8-87 

TRANSPORTATION 
DEPARTMENT 
nenonei  mgmMjf  irenic 


Motor  vehicte  satetv 


Oocupent  protection  In 
Manor  impfld— 
Heed  mpect  prtMedion; 
pubished  4-847 

TREASURY  DEPARTMENT 


Ofltoe 

Federal  Repubic  of 
Yugoslavia  (Serbia  and 
Montenegro)  and  Bosnian 
Serb-oonMted  arees  of 
Repubic  of  Bosnia  and 
Herzegovina  sanctions 
regulations: 
Btodced  Yugoslav  vessels; 

claims  resolutwn,  eto.; 

pubished  4-23-97 

TREASURY  DEPARTMENT 

Martcetabto  book-entry 
Treasury  bOs.  notes,  and 
bonds;  sale  and  issue; 
uniform  offering  circular 
Treasury  bill  auction 
armunts;  offering 
announcemerA,  eto.; 
pubished  &««7 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agrtcullufai  MBffceBng 

Service 

Potatoes  (Irish)  groum  ir>— 

Washington;  comments  due 
by  5-14-97;  pubished  4- 
14-97 
Raisins  produced  from  grapes 

grown  in  CaBforma; 

oommente  due  by  5-14-97; 

pubished  4-14-97 

AGRICULTURE 
DEPARTMENT 


Pouiiy  improvement 
National  PouRry 
Improvement  Plan  and 
audiary  provisions 


dassiications  and  new 
or  modWed  samping 
and  testing  procedures 
for  perticipar<B  and 
participaling  ffpffts; 


oommente  due  by  5-12- 
97;  piMished  3-11-97 

AGRICULTURE 
DEPARTMENT 
Fedsrai  Crop  Inaurance 


Saflower  seed;  cuiiMiiaiis 
due  by  5-12-97;  pubished 
4-11-97 

AGRICULTURE 

DEPARTMENT 

rarm  servioe  Agency 

Federal  AgricuNure 
Improvement  and  Reform 
Act  of  1996;  mplemenlalion: 

provisions;  loimieiiti  due 
by  5-13-97;  pubished  3«- 
97 

AGRRULTURE 
DEPARTMENT 


Meat  and  pouRry  inspectton: 
Coolced  reest  beef  products; 
sorbitol  use;  commsnu 
due  by  5-1347;  pubished 
3-14-97 

AGRICULTURE 

DEPARTMENT 

Qgttn  Inapeeiion,  Packete 


Packers  and  Stockyard  Act 
Pouilry  grower  cor^racts, 
scales,  weighing: 
comments  due  by  5-12- 
97;  pubished  2-10-97 


AGRICULTURE 
DEPARTMENT 
Rural 


Federal  AgrtouRure 
Improvement  artd  Reform 
Act  of  1996;  implementation: 
Doihquent  aocoui<  servicing 
provisions;  comments  due 
by  5-1347;  pubished  3-6- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Houaing  Seotoe 

Federal  Agricuitore 
Improvement  and  Reform 
Act  ol  1996;  implernsntelion: 

provisions;  oomnantt  due 
by  5-l»47;  pubished  »«- 
97 

AGRICULTURE 
DEPARTMENT 

RurM  UWMsa  Seivtoe 

Rural  development 
Distartce  leamng  and 
letemedKJne  loen  end 
grart  program;  commente 
due  by  5-1647;  pubished 
4-1647 

COMMERCE  DEPARTMENT 
HnsnwnoiMi  iiauB 


hearings; 
due  by  5-1547; 
pubished  4-2447 
Incidental  takin^^ 
North  Aiaritic  right  wliate, 
eto.;  take  reduction 
plan;  oommente  due  by 
5-1547;  pubirtwd  4-7- 
97 


Northern  fur 
hwvest 
commer<s  dus  by  5-12- 
97;  pubished  4-11-97 
CO»»yCT  PRODUCT 

Poison  pfovofibon  psclcsQtnQ: 

•  vOUBBilDiQ  DsVuUClB 

containing  pelrotoun 


hytkocartxme;  commsrte 
due  by  5-12-97;  pubished 
2-2647 

DEFENSE  DEPARTMENT 

Acquisiion  reguteions: 
Duty-free  entry  of 


oommente  due  by  5-12- 
97;  pubished  3-1147 

ENERGY  DEPARTMENT 

Nuctear 
site 


Uruguay  Round  Agreemente 
Act  (UfUA): 
Anbdumping  and 
oouraarvattng  < 


commente  due  by  5-1647; 
pubished  4-2947 

ENERGY  DEPARTMENT 


regi^ataiy  review; 
oonwwnte  due  by  5-12- 
97;  pubished  4-23-97 

DEPARTMENT 


Rulemaking  1 
PIpeine  Cuslomer  CoeMon 
and  Msratate  Nalual  Gas 
Asaodalion  of  Amsrtea; 


Fishery  conservation  and 


Attaftfic  hi^ily  migratory 
sptKiieit  ftotisrtes — 
AtlanKc  bluefn  tuna; 
oommente  due  by  5-16- 
97;  pubished  4-2147 
Higfily  nvgralory  species 
advisory  panete 


prooedurea;  oommeras 
due  by  5-1647;  pautehed 
4-2847 


PROTECnON  AGENCY 

Air  poluion;  standards  of 
pertormanoe  for  new 
staianarf  souroee: 
rtiiw|]hiin  fertSzer  indusby; 


oomnnaBon  01  Aaanac 
sftark,  swordMt,  and 
tunas  isliery  manaoameni 
plans;  commente  due  iff 
5-1547;  pubished  4-447 

Northeastern  UnilBd  Stttes 

fishorws 

Summer  floundsr.  sufi^ 
and  Black  See  bass; 
commertt  due  by  ^14- 
97;pubished  4-1547 

Marine  mammals: 
Commercial  fishing 
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regulations. 

2.  The  retatioiuhip  between  the  Federal  Register  and  Code 
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NOTICES 
Meetings: 
President's  Committee  on  Mental  Retardation,  25632 

Chfil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Connecticut.  25586 

West  Virginia.  25586-25587 

Coast  Guard 

MUES 

Drawbridge  operations: 

Michigan,  25514 
Lifesaving  equipment: 

Inflatable  liferaib.  25525-25557 


PROPOSED  RULES 
Ports  and  waterways  safiety: 
Delaware  Bay  approaches;  traffic  separation  scheme. 
25576-25578 

Commerce  Department 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabtsd 

NOTICES 

Procurement  list;  additions  and  deletions.  25585-25586 


Committee  for  the  implementation  of  Textile 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  25589-25590 

Commodity  Futures  Trading  Commission 

RUI.ES 

Commodity  Exchange  Act: 
Bunched  orders  and  account  identification; 
interpretation.  25470-25475 
NOTICES 
Meetings;  Sunshine  Act.  25590 


Defense  Department 

See  Navy  Department 
PROPOSEO  RULES 

Federal  Acquisition  Regulation  (FAR): 
Affirmative  action  reform  in  Federal  procurement. 
25786-25798 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  25800-25801 

Defense  Nuclear  FacWties  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  25591 

Detawaie  Rhrer  Basin  Commission 

PROPOSED  RULES 

Ground  water  protected  area  in  Pennsylvania: 
Nimierical  ground  water  withdrawal  limits  for  subbasins; 
hearing,  25569-25572 

Education  Department 

RULES 

Postsecondary  education: 
William  D.  Ford  Federal  direct  student  loan  program; 
correction.  25515 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Life  skills  for  State  and  local  prisoners  program.  25591 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Research  and  demonstration  projects,  etc..  25760- 
25784 
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Emptoyment  and  Training  Administration 

NOTICCS 

AdjustmeDt  assistance: 

Character  Suburbanwear.  Inc.,  25661 

Chevron  Overseas  Petroleum,  Inc.,  25661 

Cluett,  Peabody  &  Co..  Inc..  25661-25662 

Exide  Batteries  et  al.,  25662-25663 

Hasbro  Manufactiiring  Services,  25663 

J.M.  HuberCorp..  25663 

Sara  Lee  Bodywear,  25663 

Shaw  Pipe,  Inc.,  25664 

Stanley  Works,  25664 

Systems  &  Electronics.  Inc..  25664-25665 

Texas  LPG  Storage  Co..  Inc..  25665 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Earthgrains  Co.  et  al..  25658-25661 
NAFTA  transitional  adjustment  assistance: 

Parkway  Building  Systems,  Inc..  25665 

Stanley  Works.  25665 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

25665-25667 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Cyfluthrin.  25518-25524 

Tolerance  processing  fees  increase.  25524-25525 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  25609-25610 
Weekly  receipts.  25610-25611 
Antarctica:  nongovernmental  activities,  25611-25613 
Pesticides;  emergency  exemptions,  etc.: 

Metolachlor.  etc.,  25613 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Cherokee  Resources  Sites,  NC,  25613-25614 

Executive  Office  of  the  President 
See  Management  and  Budget  OfBce 
See  Presidential  Documents 

Export  Administration  Bureau 

RUUES 

Export  administration  regulations: 
Restnictuihng,  reorganization,  and  simplification,  25451- 
25470 


National  Defense  Stockpile;  market  impact  of  proposed 
disposals  of  excess  commodities,  25587-25588 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Peanuts,  25433-25439 


Federal  Aviation  Administration 

RULES 

Class  D  airspace,  25445-25447 
Class  E  airspace,  25448 
IFR  altitudes,  25448-25451 
PROPOSED  RULES 
Airworthiness  directives: 

Lockheed.  25565-25566 

Saab,  25566-25568 

Twin  Commander  Aircraft  Corp.,  25563-25565 
Class  E  airspace,  25568-25569 
NOTICES  * 

Passenger  bcility  charges;  applications,  etc.: 

Toledo-Lucas  County  Airport  Authority.  OH.  et  al., 
25686-25688 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Missouri,  25557 
NOTICES 

Meetings;  Sunshine  Act,  25616 

Reporting  and  recordkeeping  requirements,  25616-25617 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc.,  25617-25618 
Applications,  hearings,  determinations,  etc.: 

Sobel.  Marc,  et  al..  25615 

Federal  EmergeiKy  lianagement  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Arkansas.  25618 

Kentucky,  25618 

Micronesia.  25618-25619 

Minnesota.  25619 

North  Dakota.  25619 

South  Dakota.  25620 
Emergency  food  and  shelter  program;  national  board 

implementation  plan;  correction,  25620 
Hotel  and  Motel  Fire  Safety  Act: 

National  master  list,  25620-25628 
Senior  Executive  Service: 

Performance  Review  Board;  memlwrship,  25628 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

New  York  State  Electric  &  Gas  Corp.  et  al..  25602-25608 
Hydroelectric  applications,  25608-25609 
Applications,  hearing,  determinations,  etc.: 

Algonquin  LNG,  Inc.,  25591 

ANR  Pipeline  Co.,  25591-25592 

Arkansas  Western  Pipeline  Co.,  25592 

Black  Brook  Energy  Co.,  25592-25593 

Cinergy  Services,  Inc..  25593 

Cleveland  Electric  Illuminating  Co.,  25593 

CNG  Transmission  Corp.,  25593-25594 

Colorado  Interstate  Gas  Co.,  25594-25595 

Competitive  Utility  Services  Corp..  25595 

Equitrans,  L.P.,  25595-25596 

Granite  State  Gas  Transmission.  Inc..  25596 

International  Paper  Co.  et  al.,  25596 

Midwestern  Gas  Transmission  Co.,  25597 

Mississippi  River  Transmission  Corp..  25597 

MonUup  Electric  Co.,  25597 

National  Fuel  Gas  Supply  Corp..  25597-25598 

Natiiral  Gas  Pipeline  Co.  of  America,  25598 

NorAm  Gas  Transmission  Co..  25598 


Northern  Border  Pipeline  Co.,  25598 

Northern  Natural  Gas  Co.,  25598-25599 

Ohio  Valley  Electric  Corp.  et  al.,  25599 

Ozark  Gas  Transmission  System,  25599 

Pacific  Northwest  Generating  Cooperative,  25599-25600 

PacifiCorp,  25600 

Panhandle  Eastern  Pipe  Line  Co..  25600 

Sabine  Pipe  Line  Co.,  25600 

Tennessee  Gas  Pipeline  Co.,  25601 

Texas  Eastern  Transmission  Corp..  25601 

Tuscarora  Gas  Transmission  Co..  25601 

Washington  Water  Power  Co..  25601 

Watt  Works.  L.L.C..  25602 

Williston  Basin  Interstate  Pipeline  Co..  25602 

Federal  Housing  Ritance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Housing  finance  and  community  investment;  mission 
achievement.  25563 

Federal  IMarftime  Commission 

NOTICES 

Agreements  filed,  etc..  25628-25629 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  25629 

Federal  Retirement  Thrift  Investment  Board 

PROPOSED  RULES 
Thrift  savings  plan: 

Periodic  participant  statements;  definitions  and 
clarification.  25559-25561 

Vesting;  definitions  and  clarification,  25558-25559 

Financial  lianagement  Service 

See  Fiscal  Service 

Fiscal  Servico 

PROPOSED  RULES 
Electronic  benefits  transfier. 
Financial  institutions  designation  as  financial  agents, 
25572-25576 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Semduramicin,  25477 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
High-purity  furnace  black,  25475-25477 
Medical  devices: 
Electrode  lead  wires  and  patient  cables;  performance 
standard,  25477-25498 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25632- 
25633 
Food  additive  petitions: 

BetzDearbom.  Inc.,  25633-25634 
Harmonisation  International  Conference;  guidelines 
availability: 
Pharmaceuticals — 
Clinical  trials;  statistical  principles.  25712-25726 
Good  clinical  practice;  consolidated  guideline,  25692- 

25709 
Stability  testing  for  new  dosage  forms.  25634-25635 


Reports;  availability,  etc.: 
Nutrition  labeling  information  study;  raw  fiuit/vegetables 
and  raw  fish.  25635-25636 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
ICaibab  National  Forest.  AZ,  25583-25585 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Affirmative  action  reform  in  Federal  procuremmt. 
25786-25798 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Ag«icy  information  collection  activities — 
Proposed  collection:  comment  request,  25800-25801 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25636 

HtMiaino  and  Urlian  Pevelonment  DafMrfmant 
PROPOSED  RULES 
Public  and  Indian  housing: 
Admission  and  occupancy  regulations;  Federal  regulatory 
review,  25728-25738 
Real  Estate  Settlmnent  Procedures  Act 
Employer  payments  to  e^^Iloyees  who  make  like- 
provider  referrals;  exemption  and  other  amendments. 
25740-25749 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  25639-25640 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  25640-25647 


See  Land  Management  Bureau 
See  Reclamation  Bureau 

mlemal  Revenue  Service 

RULES 
Income  taxes: 

Arbitrage  and  related  restrictions  on  tax-exempt  bonds; 
guidam»  for  complying,  25502-25514 

Paitnwship  termination,  25498-25502 

intern  atlonal  Trade  Administration 

NOTICES 

Antidiunping  duty  orders  and  findings: 
Intent  to  revoke,  25588-25589 

Justice  Department 

See  Antitrust  Division 
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NOTices 

Federal  procurement;  affirmative  action  refonns  proposal: 
response  to  comments,  25648—25653 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Latior  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25657- 
25658 
Burma;  forced  labor;  hearings,  25658 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  25658 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 
Labor  Research  Advisory  Council,  25667-25668 

LaiMl  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
Butte  District,  25647 
Southeastern  Oregon,  25647 
Public  land  orders: 

Colorado,  25647-25648 
Withdrawal  and  reservation  of  lands: 
Nevada:  correction,  25648 

Management  and  Budget  Office 

RULES 

National  security  information;  classification,  downgrading, 
declassification,  and  safeguarding,  25426-25433 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Affirmative  action  reform  in  Federal  procurement, 
25786-25798 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  2580Q-25801 
Meetings: 
Life  and  Microgravity  Sciences  and  Applications 
Advisory  Committee,  25671 

Nationai  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  25636-25637 
National  Heart,  Lung,  and  Blood  Institute,  25637 
National  Institute  of  Environmental  Health  Sciences, 

25637 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

25637-25638 
National  Institute  on  Deafness  and  Other  Communication 

Disorders.  25637 
National  Library  of  Medicine,  25638 


National  Science  Foundation 

NOTICES 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

25671 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  25671 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel. 

25671-25672 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  25672 
Design,  Manufactiue,  and  Industrial  Innovation  Special 

Emphasis  Panel,  25672 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  25672-25673 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realigiunent  and  closure — 
Naval  Air  Station  Cecil  Field.  FL.  25590 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Public  Service  Electric  &  Gas  Co.  et  al..  25675-25677 
Export  and  import  license  applications  for  nuclear  facilities 
or  materials: 

ALARON  Corp.,  25677 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  25677-25678 
Applications,  hearings,  determinations,  etc.: 

Sadovsky,  Roy,  D.V.M..  25673-25675 

Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 

Occupational  Safety  and  Health  National  Advisory 
Committee,  25668 
State  plans;  standards  approval,  etc.: 

Puerto  Rico,  25668-25671 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Personnel  Management  Office 

RULES 

Federal  Employee  Travel  Reform  Act  of  1996: 
implementation: 
Location-based  pay  entitlements;  official  duty  station 
determinations,  25423-25425 
NOTICES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee.  25678- 
25679 

Postal  Rate  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Market  research  evidence;  foundational  requirements 
clarified,  25578-25582 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Experimental  nonletter-size  business  reply  mail 

categories  and  fees;  implementation  standards, 

25752-25755 


International  Mail  Manual: 
Global  package  link  (GPL)  service — 
China,  25515-25517 
NOTICES 
Domestic  mail  classification  and  rates.  25756-25757 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Mother's  Day  (Proc.  6999),  25421 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  25679 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project  Improvement  Act: 
Friant  Division  contractors;  interim  renewal  contracts, 
25648 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 
Meetings: 
Advisory  Board,  25688 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  25679-2^680 
Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange.  Inc..  25682-25683 

National  Association  of  Securities  Dealers.  Inc.,  25683- 
25685 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  25680-25682 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25685- 
25686 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
SAMHSA  special  emphasis  panels  et  al.,  25638-25639 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  &  Western  Railway  Co.,  25689 

Textile  Agreements  Impiementatlon  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Saint  Lawrence  Seaway  Development  Corporation 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  25686 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits:  weekly  applications, 
25686 

Treasury  DepartnMnt 

See  Fis^  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  25689, 
25690 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  25692-25709 

Part  III 

Department  of  Health  and  Himian  Services,  Food  and  Drug 
Administration,  25712-25726 

PartIV 

Department  of  Housing  and  Urban  Development,  25728- 
25738 

Party 

Department  of  Hotising  and  Urban  Development,  25740^ 
25749 

PartVI 

Postal  Service,  25752-25757 

Part  VII 

Department  of  Education.  25760-25784 

PartVin 

Department  of  Defense.  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
25786-25798 


ReaderAids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  far  Public  Law 
numbers.  Federal  R^ictn-  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  m  275-0920. 
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Presidential  Documents 


Proclamatioii  6999  oi  May  7,  1997 
Mother's  Day,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  we  prepare  to  enter  the  21st  century,  in  the  midst  of  a  rapidly  changing 
world,  one  thing  remains  constant — the  imconditional  love  between  a  mother 
and  her  child.  This  love  provides  us  with  a  cornerstone  and  sanctuary 
throughout  our  entire  lives.  Mothers  nurture,  challenge,  and  instill  strong 
values  in  their  children,  find  solutions,  arbitrate  disputes,  organize  activities, 
care  and  teach,  influence  and  lead,  give,  share,  and  encourage.  Their  abiding 
moral  principles  shape  our  families,  our  commimities,  and  ouir  national 
life. 

Today,  mothers  face  many  different  challenges — firom  balancing  the  respon- 
sibilities of  home  and  work,  to  raising  families  on  their  own — ^while  contend- 
ing with  the  often  daimting  challenges  of  modem  society.  They- do  this 
all  while  meeting  the  day-to-day  responsibilities  of  class  projects,  car  pay- 
ments, and  the  flu  season.  And  yet,  they  succeed,  determined  to  protect 
what  is  so  precious  to  them  and  to  make  bri^ter  futures  for  themselves, 
their  children,  and  their  Nation. 

Each  year  we  welcome  the  opportunity  to  set  aside  a  day  to  acknowledge 
all  that  our  mothers — ^whether  biological,  adoptive,  or  foster — ^have  given 
us.  It  is  a  time  to  reflect  on  all  we  have  gained  from  their  guidance, 
care,  and  sacrifice  and  a  time  to  openly  express  our  gratitude  and  love. 
The  Congress,  by  a  joint  resolution  approved  May  8,  1914  (38  Stat.  770), 
has  designated  Uie  second  Simday  in  May  each  year  as  "Mother's  Day" 
and  requested  the  President  to  call  for  its  appropriate  observance. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  11,  1997.  as  Mother's  Day.  Whether 
we  are  able  to  share  tins  special  day  with  our  mothers  or  are  blessed 
with  memc»ies  of  them,  in  our  hearts  they  are  with  us  always.  I  urge 
all  Americans  to  express  their  love  and  respect  for  their  mothers  and  to 
observe  this  day  with  appropriate  ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  May.  in  the  year  of  our  Lord  nineteen  htmdred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


[FR  Doc.  97-12403     ' 
Filed  5-B-97;  8:45  am] 
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OsT^IUAJLAA^OCA^(udl^Q^ 


il« 


E>.j-_i   D,._j...w..    /   17^1     eo     Kin    on    /   Cn/lav    Xifav  Q     1007    /    Rii1»«  nnr)   RMnilnHnns 


25423 


Rules  and  Regulations 


FsQsnJ  Register 
Vol.  62,  No.  90 
Friday,  May  9,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  generai 
applicatNlity  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  ttw  Code  of 
Federal  Regulations,  wtiich  is  publi«>ed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
ttie  Superintendent  of  Documents.  Prices  of 
new  tMoks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  530. 531.  and  591 
RIN3206-AH84 

Official  Duty  Station  Detemiinations 
for  Pay  Purposes 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  in  response  to  cluuages  made 
by  the  Federal  Employee  Travel  Reform 
Act  of  1996  that  affect  the  status  of 
employees  who  are  assigned  to  work  in 
another  location  for  an  extended  period. 
Under  this  law,  employing  agencies  are 
authorized  to  pay  certain  relocation 
allowances  in  lieu  of  temporary  duty 
travel  allowances  for  employees  who 
perform  an  extended  assignment  lasdng 
from  6  to  30  months  in  another  location. 
These  interim  regulations  clarify  that 
the  temporary  duty  station  during  such 
an  extended  assignment  must  be  treated 
as  the  official  duty  station  of  the 
employee  for  purposes  of  determining 
the  employee's  location-based  pay 
entitlements. 

DATES:  These  regulations  are  efCsctive 
on  May  9, 1997.  Comments  must  be 
received  on  or  before  July  8, 1997. 
ADDRESSES:  Comments  may  be  s«it  or 
delivered  to  Donald ).  Winstead, 
Assistant  Director  for  Compensation 
Policy,  Human  Resources  Systems 
Service,  Office  of  Posonnel 
Management,  Room  6H31, 1900  E  Street 
NW.,  Washington.  DC  20415  (FAX: 
(202)  606-0824  or  EMAIL: 
payleave0opm.gov). 

FOR  FURTHER  INTOOMATION  CONTACT: 
Jeanne  Jacobson,  (202)  606-2858,  FAX: 
(202)  606-0824,  or  EMAIL: 
payleaveOopm.gov. 


SUPPIlEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
issuing  interim  regulations  in  response 
to  changes  made  by  the  Federal 
Employee  Travel  Reform  Act  of  1996 
[title  XVn  of  Pub.  L.  104-201, 
September  23, 1996),  which  took  effect 
on  March  22. 1997.  Section  1716  of  the 
Act  amends  subchapter  II  of  chapter  57 
of  title  5,  United  States  Code,  by  adding 
a  new  section  5737.  Section  5737  gives 
a^ncies  discretionary  authority  to  pay 
certain  limited  relocation  allowances 
(including  payment  of  various  expenses 
associated  with  moving'&mily  members 
and  household  goods)  in  lieu  of 
temporary  duty  travel  allowances 
(including  payment  of  a  per  diem 
allowance  or  actual  subsistence 
expenses)  for  employees  who  are 
assigned  frtun  their  official  duty  station 
to  another  duty  station  for  an  extended 
period  of  time.  Agencies  may  pay  the 
limited  relocation  allowances  oidy  for 
extended  assignments  lasting  (or 
originally  expected  to  last)  from  6  to  30 
months.  These  extended  temporary 
assignments  may  involve  a  duty  station 
change  accompanied  by  a  position 
change  (e.g.,  reassignment  or 
promotion),  or  they  may  merely  involve 
a  duty  station  change. 

These  interim  regulations  address  the 
pay  entitlements  of  Federal  employees 
during  one  of  these  extended 
assignments  and  make  related  clarifying 
changes.  Certain  Federal  employee  pay 
entitlements— e.g.,  locality  pay  and 
nonforeign  area  cost-of-living 
allowances — are  linked  to  an 
-  employee's  official  duty  station 
(sometimes  referred  to  as  the 
"permanent"  duty  station).  The  official 
duty  station  is  defined  as  the  duty 
station  for  the  employee's  position  of 
record  as  dociunented  on  his  or  her 
most  recent  notification  of  personnel 
action.  To  ensure  consistent  and 
equitable  treatment  of  employees,  these 
regulations  provide  that  the  employee's 
temporary  dufy  station  in  connection 
with  an  extended  assignment  imder  5 
U.S.C  5737  must  be  considered  the 
employee's  official  duty  station  for 
purposes  of  certain  pay  programs 
r^ulated  by  OPM.  In  other  words,  the 
employee's  position  and  dufy  station 
associated  with  the  extended 
assignment  must  be  docvunented  by 
personnel  action  as  the  position  of 
record  and  official  dufy  station  for 
specified  pay  purposes.  Agencies 


should  follow  instructions  in  OPM's 
Guide  to  Processing  Personnel  Actions 
when  dociunenting  the  employee's 
personnel  records.  Agency  remaiks 
should  be  used  where  necessary  to 
distinguish  the  time  limitation  of  the 
assignment. 

Details  Versus  AsBigDments 

Previously,  agencies  that  assigned 
employees  to  long-term  assignments 
away  from  their  current  official  dufy 
stations  had  two  options:  (1)  Detail  the 
employee  to  a  temporary  dufy  location 
and  pay  temporary  duty  travel 
allowances  in  accordance  with 
subchapter  I  of  chapter  57  of  title  5. 
United  States  Code,  or  (2)  assign  the 
employee,  in  the  interest  of  the 
Government,  to  a  new  official  dufy 
station  on  an  indefinite  basis  and  pay 
appropriate  relocation  allowances  in 
accordance  with  subchapter  II  of  that 
chapter. 

When  an  employee  is  detailed,  the 
employee's  official  position  of  record 
remains  the  position  the  employee 
occupied  before  the  detail,  and  the 
employee's  official  dufy  station  is  the 
dufy  station  associated  with  that 
position.  If  the  temporary  duty  location 
associated  with  the  detail  is  away  from 
the  employee's  official  dufy  station,  the 
employee  is  entitled  to  temporary  dufy 
travel  allowances  as  provided  in 
subchapter  I  of  chapter  57  of  title  5, 
United  States  Code.  Since  the  dufy 
station  from  which  the  employee  is 
detailed  remains  the  official  dufy 
station,  his  or  her  pay  entitlements 
would  be  determined  based  on  that  dufy 
station. 

When  an  employee  is  assigned  to  a 
new  position  and/or  dufy  station,  the 
position  and  dufy  station  associated 
with  that  assignment  constitute  the 
employee's  position  of  record  and 
official  dufy  station.  The  job  assignment 
generally  t^es  the  form  of  a 
reassignment,  promotion,  or  demotion 
(as  those  terms  are  defined  in  5  CFR 
210.102),  resulting  in  a  change  in  the 
employee's  position  of  record,  but 
which  may  or  may  not  involve  a  dufy 
station  change.  In  some  cases,  the 
assignment  is  merely  a  change  in  dufy 
station  without  a  change  in  tiie  position 
of  record.  The  official  dufy  station 
associated  with  the  assignment 
constitutes  the  official  dufy  station  for 
purposes  of  determining  (1)  the 
employee's  entitiements  to  the  fiill  array 
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of  relocation  allowances  under 
subchapter  II  of  chapter  57  of  title  5, 
United  States  Code,  and  (2)  the 
employee's  entidements  to  various 
forms  of  location-based  payments. 

Extended  AssignmentB  With  a 
Temporary  Change  of  Duty  Station 

Section  5737  of  tide  5.  United  States 
Code,  now  provides  agencies  a  third 
option — the  authority  to  pay,  in  lieu  of 
temporary  duty  travel  allowances,  a 
limited  set  of  relocation  allowances  to 
employees  who  are  assigned  firom  their 
current  official  duty  station  to  a  new 
temporary  duty  station  for  an  extended 
period  of  time  (i.e..  6  to  30  months).  The 
limited  relocation  allowances  include 
payment  of  travel  expenses  for  the 
employee  and  his  or  her  immediate 
family  to  and  from  the  assignment 
location,  transportation  expenses  of  the 
employee's  household  goods, 
househunting  trip  expenses  (if 
appropriate),  temporary  quarters 
subsistence  expenses  (if  appropriate), 
expenses  of  transporting  a  privately 
owned  vehicle  to  and  from  the  new 
assignment  location,  expenses  of  storage 
of  household  goods  and  personal  effects, 
a  relocation  income  tax  allowance, 
expenses  of  property  management 
services  in  connection  with  maintaining 
a  residence  at  the  old  duty  station  as  a 
rental  property,  and  certain  other 
miscellaneous  expenses.  However, 
residence  transaction  allowances,  which 
apply  to  permanent  changes  in  duty 
station,  are  not  payable.  The  General 
Services  Administration  (GSA) 
published  Federal  Travel  Regulation 
(FTR)  (41  CFR  chapters  301-304) 
Amendment  64.  Temporary  Change  of 
Station,  implementing  this  limited 
relocation  allowance  authority  on 
Friday,  March  21,  1997.  (See  62  FR 
13770.)  The  provisions  of  FTR 
Amendment  64  became  effective  on 
March  22. 1997.  Among  other  things, 
the  GSA  regulations  clarify  that 
employees  who  are  relocated  under  5 
U.S.C.  5737  to  perform  an  extended 
assignment  are  entiUed  to  allowances  to 
cover  the  costs  of  moving  them  back  to 
the  last  permanent  official  duty  station 
area,  even  if  they  separate  from  Federal 
service. 

Section  5737  did  not  clearly  state  how 
the  employee's  pay  entidements  would 
be  affected  by  the  extended  assigiunent 
to  a  new  duty  station.  The  0PM 
regulations  published  in  this  notice 
make  several  changes  to  ensure  that 
employees  on  extended  assignments 
who  are  paid  limited  relocation 
allowances  under  5  U.S.C.  5737  are  paid 
the  appropriate  special  salary  rate, 
locality  payment,  law  enforcement 
officer  geographic  adjustment,  and 


nonforeign  area  cost-of-living  allowance 
and/or  post  differential  for  the 
temporary  duty  station  associated  with 
the  extended  assigimient. 

As  explained  in  the  section  titled 
"Details  Versus  Assignments,"  when  an 
employee  is  temporarily  detailed  to  a 
new  duty  location  away  from  his  or  her 
official  duty  station,  the  employee  is 
entiUed  to  the  payment  of  temporary 
duty  travel  allowances  and  continues  to 
be  paid  various  types  of  location-based 
pay  based  on  the  position  of  record  and 
official  duty  station  from  which  he  or 
she  was  detailed.  In  contrast,  when  an 
employee  receives  an  extended 
assignment  under  5  U.S.C.  5737,  the 
new  duty  station  associated  with  the 
extended  assigiunent  is  established  as 
the  temporary  official  duty  station. 
Instead  of  temporary  duty  travel 
allowances,  the  employee  is  entiUed  to 
a  limited  set  of  relocation  allowances, 
including  many  of  the  same  relocation 
allowances  payable  to  employees 
assigned  to  a  new  official  duty  station 
on  an  indefinite  basis.  (See  subpart  C  of 
part  302-1.  tide  41.  Code  of  Federal 
Regulations,  as  added  by  Federal  Travel 
Regulation  Amendment  64,  referenced 
above.)  Therefore,  the  interim 
regulations  provide  that  employees 
serving  on  extended  assignments  imder 
5  U.S.C.  5737  must  be  paid  various 
types  of  location-based  pay  based  on  the 
temporary  official  duty  station — i.e.,  in 
the  same  manner  as  employees  who  are 
officially  stationed  in  that  same  pay  area 
on  an  indefinite  basis. 

For  temporary  work  in  another 
location  expected  to  last  6  months  or 
more,  the  employing  agency  is 
responsible  for  determining  whether  a 
detail  (providing  temporary  duty  travel 
allowances)  or  an  extended  assignment/ 
temporary  change  of  duty  station  imder 
5  U.S.C.  5737  (providing  limited 
relocation  allowances)  would  be  most 
appropriate,  consistent  with  the  criteria 
in  GSA's  Federal  Travel  Regulation. 
(See  subpart  D  of  part  302-1.  tide  41. 
Code  of  Federal  Regulations,  as  added 
by  Federal  Travel  Regulation 
Amendment  64,  referenced  above.)  As 
explained  above,  employees'  pay 
entitlements  would  automatically  flow 
from  the  approach  chosen  by  the 
employing  agency. 

It  shoidd  be  noted  that  not  all 
temporary  assignments  involve  a  change 
in  duty  station.  In  some  cases,  an 
employee  may  be  temporarily 
reassigned  or  promoted  to  a  new 
position  that  is  at  the  same  duty  station. 
In  these  cases,  there  is  no  issue  as  to  the 
payment  of  relocation  allowances,  since 
those  allowances  only  apply  when  there 
is  a  change  in  duty  station.  Of  course. 


the  duty  station  for  pay  purposes  would 
also  be  unchanged. 

In  addition,  we  note  that  these 
regulations  deal  oidy  with  the  effect  that 
an  extended  assigiunent  imder  5  U.S.C. 
5737  has  on  an  employee's  official  duty 
station  for  purposes  of  making  certain 
pay  determinations.  They  do  not 
address  other  personnel  rules  (e.g.. 
reduction-in-force  regulations  in  5  CFR 
part351).» 

Regulatory  Changes 

The  interim  regulations  add  a  new 
paragraph  to  5  CFR  530.303  that 
clarifies  that  an  employee  is  covered  by 
a  special  salary  rate  schedule  based  on 
the  employee's  position  of  record  and 
the  official  duty  station  for  that  position, 
as  documented  on  the  employee's  most 
recent  notification  of  personnel  action. 
The  new  paragraph  also  provides  that, 
for  special  salary  rate  purposes,  when 
an  employee  is  paid  limited  relocation 
allowances  under  5  U.S.C.  5737,  the 
employee's  position  of  record  and 
official  duty  station  are  the  position  and 
duty  station  associated  with  the 
extended  assignment.  The  interim 
regulations  also  make  a  similar  change 
in  the  definitions  of  official  duty  station 
in  5  CFR  531.301  and  531.602  for 
purposes  of  paying  locality-based 
comparability  payments  and  law 
enforcement  officer  geographic 
adjustments. 

The  interim  regulations  add  a 
definition  of  official  duty  station  to  5 
CFR  591.201  (consistent  with  the 
revised  definitions  of  official  duty 
station  in  5  CFR  531.301  and  531.602) 
for  purposes  of  paying  nonforeign  area 
cost-of-living  allowances  and  post 
differentials  and  change  the  term 
"permanent  duty  station"  to  "official 
duty  station"  in  5  CFR  591.210(a)  to 
make  these  terms  consistent  with  those  ' 
used  in  the  locality  pay  regulations.  The 
regulations  also  make  conforming 
clunges  in  §  591.201  and  in  paragraphs 
(b)(1).  (c).  and  (f)  of  §  591.210. 

Waiver  of  Notice  of  Propoeed 
Rulemaking  and  of  Delay  in  Efiective 
Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  5  U.S.C 
553(d)(3),  I  find  that  good  cause  exists 
to  make  this  rule  effective  in  less  than 
30  days.  As  explained  in  this  notice, 
these  regulatory  changes  are  needed  to 
address  new  situations  created  by  the 
Federal  Employee  Travel  Reform  Act  of 

1996.  which  took  effect  on  March  22. 

1997.  The  regulations  are  necessary  to 
ensure  that  Federal  employees  are 
treated  equitably  and  consistenUy  in 


determining  their  location-based  pay 
entidements. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Snl^eclB  in  5  CFR  Parts  530.  531. 
and  591 

Government  employees.  Law 
enforcement  officers.  Reporting  and 
recordkeeping  requirements,  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Pertonnel  Management 
|aBiMB.lUiis. 

Director. 

Accordingly,  OPM  is  amending  parts 
530,  531.  and  591  of  tide  5  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  part  530 
continues  to  read  as  follows: 

Authoritjr:  5  U.S.C.  5305  and  5307;  E.O. 
12748.  56  FR  4521,  3  CFR.  1991  Comp..  p. 
316; 

Subpart  B  also  issued  under  sees.  302(c) 
and  404(c)  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FUb.  L.  101-509), 
104  StaL  1462  and  1466,  respectively; 

Subpart  C  also  issued  imder  tec.  4  of  the 
Performance  Management  and  Recognition 
System  Tennination  Act  of  1993  (Pi^.  L. 
103-89),  107  StaL  981. 

2.  In  §  530.303,  a  new  paragraph  (i)  is 
added  to  read  as  follows: 
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(i)  The  detonnination  regarding 
whether  an  employee  is  covered  by  a 
special  salary  rate  schedule  is  based  on 
the  employee's  positicm  of  record  and 
the  official  duty  station  for  that  position. 
For  purposes  of  this  subpart,  the 
employee's  position  of  record  and 
corresponding  official  duty  station  are 
the  position  and  station  documented  on 
the  emplo3ree's  most  recent  notification 
of  personnel  action.  For  an  employee 
who  is  authorized  to  receive  relocation 
allowances  under  5  U.S.C.  5737  in 
connection  with  an  extended 
assignment,  the  position  and  duty 
station  associatmi  with  that  assignment 
are  the  employee's  position  of  record 
and  official  duty  station. 

PART  531— PAY  UNDER  TNE 
GENERAL  SCHEDULE 

3.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 


Authority:  5  U.S.C  5115,  5307,  and  5338; 
sec.  4  of  Pub.  L  103-89,  107  SUt.  981;  and 
E.0. 12748,  56  FR  4521. 3  CFR.  1991  Comp.. 
p.  316; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333,  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  sections  302  and  404  of 
FEPCA,  Pub.  L  101-509, 104  Stat.  1462  and 
1466;  and  section  3(7)  of  Pub.  L.  102-378, 
106  Stat  1356; 

Subpart  D  also  issued  under  5  U.S.C 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C  5336; 

Subpart  F  also  issued  under  5  U.S.C.  5304, 
5305(g)(1),  and  5553;  and  E.O.  12883,  58  FR 
63281,  3  CFR,  1993  Comp.,  p.  682; 

Subpart  G  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FH>CA),  Pub.  L.  101-509, 104  Stat  1462; 
and  E.0. 12786,  56  FR  67453.  3  CFR.  1991 
Comp..  p.  376. 

4.  In  §  531.301.  the  definition  of 
official  duty  station  is  revised  to  read  as 
follows: 

fSSIJOl    DaAnMona. 

•        •        •        *        • 

Official  duty  station  means  the  duty 
station  for  the  law  enforcement  officer's 
position  of  record  as  indicated  on  his  or 
her  most  recent  notification  of 
personnel  action.  For  an  employee  who 
is  authorized  to  receive  relocation 
allowances  imder  5  U.S.C.  5737  in 
connection  with  an  extended 
assignment,  the  temporary  duty  station 
associated  with  that  assignment  is  the 
employee's  official  duty  station. 

5.  In  $  531.802.  the  definition  of 
official  duty  station  is  revised  to  read  as 
follows: 

f531J02    DallnlBona. 


Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personn^  action. 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  connection  with  an 
extended  assignment,  the  temporary 
duty  station  associated  with  that 
assignment  is  the  employee's  official 
duty  stadim. 


PART  591-1ALLOWANCE8  AND 
DIFFERBITIALS 

Subpart  B— Coat-oHJvInq  Allownea 
ana  posi  DiiMfvmMi— NoniofMgn 


Authority:  5  U.S.C  5041;  E.0. 10000,  3 
CFR,  1943-1948  Comp.,  p.  792;  and  E.O. 
12510. 3  CFR.  1985  Comp..  p.  338. 

7.  In  §  591.201,  the  definitions  of  date 
of  arrival  and  date  of  departure  are 
removed  and  the  definition  of  official    . 
duty  station  is  added  in  alphabetical 
order  to  read  as  follows: 

f5»1.201    Definnions. 


Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action. 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  connection  with  an 
extended  assignment,  the  temporary 
dufy  station  associated  with  that 
assignment  is  the  employee's  official 
duty  station. 

8.  In  §  591.210,  paragraph  (a)  is 
amended  by  removing  the  word 
"permanent"  and  adding  the  word 
"official"  in  its  place;  paragraph  (c)  is 
amended  by  removing  the  wortls  "a 
duty  station"  and  adding  the  words  "an 
official  duty  station"  in  their  place: 
paragraph  (bXl)  is  amended  by 
removing  the  last  sentence  and  adding 
a  new  sentence  in  its  place;  and 
paragraph  (f)  is  revised  to  read  as 
follows: 


{5t1.210    Payniantor 


(b)(1)*  *  *  Allowances  and 
differentials  that  an  employee  is 
receiving  in  accordance  with  this 
subpart  at  the  time  of  separation  or 
death  shall  be  included  in  any  Itmip- 
som  paymmt  for  aocumulated  and 
cummt  accrued  annual  leave  issued 
under  sections  5551  or  5552  of  tide  5, 
United  States  Code. 


6.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 


(f)  Payment  of  an  allowance  or 
differential  will  begin  on  the  effective 
date  of  the  change  in  the  employee's 
official  duty  station  to  a  duty  station 
within  the  allowance  or  differential  area 
or  on  the  effective  date  of  the 
appointment  in  the  case  of  local 
recniitment  Pajrment  of  an  allowance  or 
difiiarential  wdl  cease  upon  separation 
or  on  the  effective  date  of  an  assignment 
or  transfer  to  a  new  official  duty  station 
outside  the  allowance  or  difiierential 
area. 

(FR  Doc.  97-12089  Filed  5-8-97: 8:45  am) 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1312 
RIN034a-AB34 

Classification,  Downgrading. 
Declassification  and  Safeguarding  of 
National  Security  Information 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

action:  Final  rule. . 

SUMMARY:  This  Gnal  rule  amends  the 
regulations  that  set  forth  the  procedures 
to  be  followed  by  the  Office  of 
Management  and  Budget's  (OMB)  staff 
regarding  the  classification, 
downgrading,  declassiHcation  and 
safeguarding  of  national  security 
information.  In  addition,  this  final  rule 
lists  OMB  staff  who  are  authorized  to 
originally  classify  information  at  the  top 
secret  and  secret  level.  These 
regulations  also  contain  the  procediues 
to  be  used  by  OMB  when  other 
government  agencies  and  the  public 
request  that  classified  information  in 
OMB  files  be  reviewed  for  possible 
declassification  and  release.  These 
procedures  also  outline  how  to  appeal  a 
decision  not  to  declassify  information. 
EFFECTIVE  DATE:  )une  9, 1997. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Darrell  A.  Johnson,  Deputy  Assistant 
Director  for  Administration,  Office  of 
Management  and  Budget,  at  (202)  395- 
5715. 

SUPPI.EMENTARY  INFORMATKM:  On 
September  17,  1996  (61  PR  48855),  OMB 
requested  public  comment  on  proposed 
revisions  to  its  regulations  at  5  CFR  Part 
1312  concerning  the  classification, 
downgrading,  declassification  and 
safeguarding  of  national  security 
information.  This  revision  is  necessary 
to  ensure  conformity  with  Executive 
Order  12958  (60  FR  19825,  April  20, 
1995)  and  implementing  directives 
issued  by  the  Information  Security 
Oversight  Office.  OMB  proposed  to 
repeal  its  existing  Part  1312  and  replace 
it  with  a  new  Part  1312. 

No  public  comments  were  received  in 
response  to  the  September  1996 
proposed  rule.  No  substantive  changes 
have  been  made  to  the  proposed  rule, 
which  is  being  adopted. 

Regulatory  Flexibility  Act,  Unfunded 
Mandates  Reform  Act,  and  Executive 
Orders  12866  and  12875 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq).  the 
final  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entities;  the  final  r\ile  addresses 
only  the  procedures  for  OMB's 
classification,  downgrading, 
declassification  and  safeguarding  of 
national  security  information.  For 
purposes  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  as 
well  as  Executive  Orders  No.  12866  and 
12875.  the  final  rule  will  not 
significantly  or  uniquely  affect  small 
governments,  and  will  not  result  in 
increased  expenditiues  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more. 
The  final  rule  is  not  a  "major  rule" 
under  5  U.S.C.  Chapter  8;  the  rule  will 
not  have  any  of  the  effects  set  forth  in 
5  U.S.C.  804(2). 

Issued  in  Washington.  DC,  April  24, 1997. 
Franklin  D.  Raines 
Director. 

For  the  reasons  set  forth  in  the 
preamble,  OMB  amends  5  CFR  Chapter 
III  by  revising  Part  1312  to  read  as 
follow: 

PART  1312— CLASSIRCATION, 
DOWNGRADING,  DECLASSIFICATION 
AND  SAFEGUARDING  OF  NATIONAL 
SECURITY  INFORMATION: 

Sut>part  A— ClaMlflcaticn  and 
OeclassificatkMi  of  National  Security 
Information 

1312.1  Purpose  and  authority. 

1312.2  Responsibilities. 

1312.3  Classification  requirements. 

1312.4  Classified  designations. 

1312.5  Authority  to  classify 

1312.6  Duration  of  classification. 

1312.7  Derivative  classification. 

1312.8  Standard  identification  and 
markings. 

1312.9  Downgrading  and  declassification. 

1312.10  Systematic  review  guidelines. 

1312.11  Challenges  to  classifications. 

1312.12  Security  Program  Review 
Committee. 

Sutipart  B— Control  and  Accountability  of 
ClaMified  Inf ormalion 

1312.21  Purpose  and  authority. 

1312.22  Responsibilities. 

1312.23  Access  to  classified  information. 

1312.24  Access  by  historical  researchers 
and  former  Pr^idential  appointees. 

1312.25  Storage. 

1312.26  Control  of  secret  and  confidential 
material. 

1312.27  Top  secret  control. 

1312.28  Transmission  of  classified  material. 

1312.29  Destruction. 

1312.30  Loss  or  possible  compromise. 

1312.31  Security  violations. 

Sut)f>ftC    Mandatory  Dad— sWcation 


1312.32  Purpose  and  authority. 

1312.33  Responsibility. 

1312.34  Information  in  the  custody  of  OMB. 

1312.35  Information  classified  by  another 
agency. 


1312.36  Appeal  procedure. 

1312.37  Fees. 

Anthority:  Executive  Order  12958,  April 
20, 1995,  3  CFR,  1995  Comp.,  p.  333. 

Subpart  A— Classification  and 
Daclassiflcation  of  National  Security 
Inforniation 

f  1312.1    PurpoM  and  authority. 

This  subpart  sets  forth  the  procedures 
for  the  classification  and 
declassification  of  national  seciuity 
information  in  the  possession  of  the 
Office  of  Management  and  Budget.  It  is 
issued  under  the  authority  of  Executive 
Order  12958,  (60  FR  19825,  3  CFR,  1995 
Comp.,  P.333),  as  implemented  by 
Information  Security  Oversight  Office 
Directive  No.  1  (32  CFR  part  2001),  and 
is  applicable  to  all  OMB  employees. 

f  1312.2    Responsibilities. 

The  effectiveness  of  the  classification 
and  declassification  program  in  OMB 
depends  entirely  on  the  amoimt  of 
attention  paid  to  it  by  supervisors  and 
their  staffs  in  those  offices  and  divisions 
that  possess  or  produce  classified 
material.  Officials  who  originate 
classified  information  are  responsible 
for  proper  assignment  of  a  classification 
to  that  material  and  for  the  decision  as 
to  its  declassification.  Officials  who 
produce  documents  containing 
classified  information  must  determine 
the  source  of  the  classification  for  that 
information  and  must  ensure  that  the 
proper  identity  of  that  source  is  shown 
on  die  document.  Custodians  of 
classified  material  are  responsible  for  its 
safekeeping  and  for  ensuring  that  such 
material  is  adequately  marked  as  to 
current  classification.  Custodians  are 
also  responsible  for  the  control  of  and 
accounting  for  all  classified  material 
within  their  area  of  jurisdiction  as 
prescribed  in  OMB  Manual  Section 
1030. 

(a)  EOP  Security  Officer.  In 
cooperation  with  the  Associate  Director 
(or  Assistant  Director)  for 
Administration,  the  EOP  Security 
Officer  supervises  the  administration  of 
this  section  and  develops  programs  to 
assist  in  the  compliance  with  the  Order. 
Specifically,  he: 

(1)  Promotes  the  correct 
understanding  of  this  section  by  all 
employees  by  providing  annual  security 
refresher  briefings  and  ensures  that  new 
employees  attend  initial  briefings  about 
overall  security  procedures  and  policies. 

(2)  Issues  and  keeps  current  such 
classification  guides  and  guidelines  for 
review  for  declassification  as  are 
required  by  the  Order. 

(3)  Conducts  periodic  reviews  of 
classified  documents  produced  and 


provides  assistance  and  guidance  where 
necessary. 

(4)  Maintains  and  publishes  a  current 
listing  of  all  officials  who  have  been 
designated  in  writing  to  have  Top 
Secret,  Secret,  and  Confidential  original 
classffication  authority. 

(b)  Heads  of  divisions  or  offices.  The 
head  of  each  division  or  major 
organizational  unit  is  responsible  for  the 
administration  of  this  section  within  his 
or  her  area.  Appropriate  internal 
guidance  should  be  issued  to  cover 
special  or  unusual  conditions  within  an 
office. 

f  1312.3    Ctaasiflcation  rsqulranwnts. 

United  States  citizens  must  be  kept 
informed  about  the  activities  of  their 
Government  However,  in  the  interest  of 
national  security,  certain  official 
information  must  be  subject  to 
constraints  on  its  dissemination  or 
release.  This  information  is  classified  in 
order  to  provide  that  protection. 

(a)  Information  shall  be  considered  for 
classification  if  it  concerns: 

(1)  Military  plans,  weapons  systems, 
or  operations; 

(2)  Foreign  government  information; 

(3)  Intelligence  activities  (including 
special  activities),  intelligence  sources 
or  methods,  or  cryptology; 

(4)  Foreign  relations  or  foreign 
activities  of  the  United  States,  including 
confidential  sources; 

(5)  Scientific,  technological,  or 
economic  matters  relating  to  the 
national  security; 

(6)  United  States  Government 
programs  for  safeguarding  nuclear 
materials  or  facilities;  or 

(7)  Vulnerabilities  or  capabilities  of 
systems,  installations,  projects  or  plans 
relating  to  the  national  security. 

(b)  When  information  is  determined 
to  meet  one  or  more  of  the  criteria  in 
paragraph  (a)  of  this  section,  it  shall  be 
classified  by  an  original  classification 
authority  when  he/she  determines  that 
its  unauthorized  disclosure  reasonably 
could  be  expected  to  cause  at  least 
identifiable  damage  to  the  national 
security. 

(c)  Unauthorized  disclosure  of  foreign 
government  information,  including  the 
identity  of  a  confidential  foreign  source 
of  intelligence  sources  or  methods,  is 
presumed  to  cause  damage  to  the 
national  security. 

(d)  Information  classified  in 
accordance  with  this  section  shall  not 
be  declassified  automatically  as  a  result 
of  any  unofficial  or  inadvertent  or 
unauthorized  disclosure  in  the  United 
States  or  alwoad  of  identical  or  similar 
information. 


§1312.4   Ciasslflod  dasignaHons. 

(a)  Except  as  provided  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  (42 
U.S.C.  2011)  or  the  National  Security 
Act  of  1947,  as  amended,  (50  U.S.C. 
401)  Executive  Order  12958  provides 
the  only  basis  for  classifying 
information.  Information  which  meets 
the  test  for  classification  may  be 
classified  in  one  of  the  following  three 
designations: 

(1)  Top  Secret.  This  classification 
shall  be  applied  only  to  information  the 
unauthorized  disclosure  of  which 
reasonably  could  be  expected  to  cause 
exceptionally  grave  damage  to  the 
national  security  that  the  original 
classification  authority  is  able  to 
identify  or  describe. 

(2)  Secret.  This  classification  shall  be 
applied  only  to  information  the 
unauthorized  disclosure  of  which 
reasonably  could  be  expected  to  cause 
serious  damage  to  the  national  security 
that  the  original  classification  authority 
is  able  to  identify  or  describe. 

(3)  Confidential.  This  classification 
shall  be  applied  onfy  to  information  the 
unauthorGsed  disclosuire  of  which 
reasonably  could  be  expected  to  cause 
damage  to  the  national  securify  that  the 
original  classification  authorify  is  able 
to  identify  or  describe. 

(b)  If  there  is  significant  doubt  about 
the  need  to  classify  information,  it  shall 
not  be  classified.  If  there  is  significant 
doubt  about  the  appropriate  level  of 
classification,  it  shall  be  classified  at  the 
lower  level. 

S  1312.5    Authority  to  ciataNy. 

(a)  The  authorify  to  originally  classify 
information  or  material  under  this  part 
shall  be  limited  to  those  officials 
concerned  with  matters  of  national 
securify.  The  officials  listed  in  this 
section  are  granted  authorify  by  the 
Director,  OMB,  to  assign  origiiial 
classffications  as  indicated  to 
information  or  material  that  is 
originated  by  OMB  staff  and  relating  to 
the  national  securify  of  the  United 
States: 

(1)  Top  Secret  and  below: 
(i)  Depufy  Director. 

(ii)  Depufy  Director  for  Management. 

(iii)  Associate  Director  for  National 
Securify  and  International  Affairs. 

(iv)  Associate  Director  for  Natural 
Resources,  Energy  and  Science. 

(2)  Secret  and  below: 

(i)  Depufy  Associate  Director  for 
National  Securify. 

(ii)  Depufy  Associate  Director  for 
Intemation^  Affairs. 

(iii)  Depufy  Associate  Director  for 
Energy  and  Science. 

(b)  Classification  authorify  is  not 
delegated  to  persons  who  only 


reproduce,  extract,  or  summarize 
classffied  information,  or  who  only 
apply  classification  tnarlcii^g^t  derived 
from  source  material  or  from  a 
classification  guide. 

f  1312.6    Duration  of  dassificalien. 

(aHl)  When  determining  the  duration 
of  classification  for  information 
originally  classified  under  Executive 
Order  12958,  an  original  classification 
authorify  shall  follow  the  following 
sequence: 

(i)  He/she  shall  attempt  to  determine 
a  date  or  event  that  is  less  than  10  years 
from  the  date  of  original  classification, 
and  which  coincides  with  the  lapse  of 
the  information's  national  securify 
sensitivify,  and  shall  assign  such  date  or 
event  as  the  declassification  instruction; 

(ii)  If  unable  to  determine  a  date  or 
event  of  less  than  10  years,  he/she  shall 
ordinarily  assign  a  declassification  date 
that  is  10  years  from  the  date  of  the 
original  classification  decision; 

(iii)  He/she  may  extend  the  duration 
of  classification  or  reclassify  specific 
information  for  a  period  not  to  exceed 
10  additional  years  if  such  action  is 
consistent  with  the  exemptions  as 
outiined  in  Section  1.6(d)  of  the 
Executive  Order.  This  provision  does 
not  apply  to  information  contained  in 
records  tiiat  are  more  than  25  years  old 
and  have  been  determined  to  have 
permanent  historical  value  under  Tide 
44  United  Stetes  Code. 

(iv)  He/she  may  exempt  from 
declassification  within  10  years  specific 
information,  which  is  consistent  with 
the  exemptions  as  outiined  in  Section 
1.6  (d)  of  the  Executive  Order. 

(2)  Extending  Duration  of 
Classification.  Extensions  of 
classffication  are  not  automatic.  If  an 
original  classification  authorify  with 
jurisdiction  over  the  information  does 
not  extend  the  date  or  event  for 
declassification,  the  information  is 
automatically  declassified  upon  the 
occurrence  of  the  date  or  event  If  an 
original  classification  authorify  has 
assigned  a  date  or  event  for 
declassification  that  is  10  years  or  less 
from  the  date  of  classification,  an 
original  classification  authorify  with 
jurisdiction  over  the  information  may 
extend  the  classffication  duration  of 
such  information  for  additional  periods 
not  to  exceed  10  years  at  a  time.  Records 
determined  to  be  of  historical  value  may 
not  exceed  the  duration  of  25  years. 

(b)  When  extending  the  duration  of 
classification,  the  original  classification 
authorify  must 

(1)  Be  an  original  classffication 
authorify  with  jurisdiction  over  the 
information. 
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(2)  Ensure  that  the  information 
continues  to  meet  the  standards  for 
classification  under  the  Executive 
Order.  — 

(3)  Make  reasonable  attempts  to  notify 
all  known  holders  of  the  information. 
Information  classified  under  prior 
orders  marked  with  a  sp>ecific  date  or 
event  for  declassification  is 
automatically  declassified  upon  that 
date  or  event.  Information  classified 
under  prior  orders  marked  with 
Originating  Agency's  Determination 
Required  (OADR)  shall: 

(i)  Be  declassified  by  a 
declassification  authority  as  defined  in 
Section  3.1  of  the  Executive  Order. 

(ii]  Be  re-marked  by  an  authorized 
original  classification  authority  with 
jurisdiction  over  the  information  to 
establish  a  duration  of  classification 
consistent  with  the  Executive  Order. 

(ill)  Be  subject  to  Section  3.4  of  the 
Executive  Order  if  the  records  are 
determined  to  be  of  historical  value  and 
are  to  remain  classified  for  25  years 
from  the  date  of  its  original 
classification. 

§1312.7    DerivalhM  dasslfication. 

A  derivative  classification  means  that 
the  information  is  in  substance  the  same 
information  that  is  ciurently  classified, 
usually  by  another  agency  or 
classification  authority.  The  application 
of  derivative  classification  markings  is 
the  responsibility  of  the  person  who 
incorporates,  restates,  paraphrases,  or 
generates  in  new  form  information  that 
is  already  classified,  or  one  who  applies 
such  classification  markings  in 
accordance  with  instructions  frt>m  an 
authorized  classifier  or  classification 
guide.  Extreme  care  must  be  taken  to 
continue  classification  and 
declassification  markings  when  such 
information  is  incorporated  into  OMB 
documents.  The  duplication  or 
reproduction  of  existing  classified 
information  is  not  derivative 
classification.  Persons  who  use 
derivative  classification  need  not 
possess  original  classification  authority. 

§1312.8   Standard  idwtimcalion  and 


(a)  Original  Classification.  At  the  time 
classified  material  is  produced,  the 
classifier  shall  apply  the  following 
markingg  on  the  &ce  of  each  originally 
classified  document,  including 
electronic  media: 

(1)  Classification  Authority.  The 
name/personal  identifier,  and  position 
tide  of  the  original  classifier  shall 
appear  on  the  "Classified  By"  line. 

(2)  Agency  and  Office  of  Origin.  If  not 
otherwise  evident,  the  agency  and  office 
of  origin  shall  be  identified  and  placed 


below  the  name  on  the  "Classified  By" 
line. 

(3)  Reasons  for  Classification.  Identify 
the  reason(s)  to  classify.  The  classifier 
shall  include,  at  a  minimum,  a  brief 
reference  to  the  pertinent  classification 
category (ies),  or  the  number  1.5  plus  the 
letter(s)  that  corresponds  to  that 
classification  category  in  Section  1.5  of 
the  Executive  Order. 

(4)  Declassification  instructions. 
These  instructions  shall  indicate  the 
following: 

(i)  The  duration  of  the  original 
classification  decision  shall  be  placed 
on  the  "Declassify  On"  line. 

(ii)  The  date  or  event  for 
declassification  that  corresponds  to  the 
lapse  of  the  information's  national 
seciirity  sensitivity,  which  may  not 
exceed  10  years  tiom  the  date  of  the 
original  decision. 

(iii)  When  a  specific  date  or  event 
within  10  years  caiuiot  be  established, 
the  classifier  will  apply  the  date  that  is 
10  years  bom  the  date  of  the  original 
decision. 

(iv)  The  exemption  category  frt>m 
declassification.  Upon  determination 
that  the  information  must  remain 
classified  beyond  10  years^  the  classifier 
will  apply  the  letter  "X"  plus  a  brief 
recitation  of  the  exemption 
category(ies),  or  the  letter  "X"  plus  the 
number  that  corresponds  to  the  ^ 

exemption  categorylies)  in  Section 
1.6(d)  of  the  Executive  Order. 

(v)  An  original  classification  authority 
may  extend  the  duration  of 
classification  for  successive  {>eriods  not 
to  exceed  10  years  at  a  time.  The 
"Declassify  On"  line  shall  be  revised  to 
include  the  new  declassification 
instructions  and  shall  include  the 
identify  of  the  person  authorizing  the 
extension  and  the  date  of  the  action. 

(vi)  Information  exempted  frvm 
automatic  declassification  at  25  years 
should  on  the  "Declassify  On"  line  be 
revised  to  include  the  symbol  "25X" 
plus  a  brief  reference  to  the  pertinent 
exemption  categories/numbers  of  the 
Executive  Order. 

(5)  The  overall  classification  of  the 
document  is  the  highest  level  of 
information  in  the  document  and  will 
be  conspicuously  placed  stamped  at  the 
top  and  bottom  of  the  outside  front  and 
back  cover,  on  the  tide  p>age,  and  on  the 
first  page. 

(6)  The  highest  classification  of 
individual  pages  will  be  stamped  at  the 
top  and  bottom  of  each  page,  to  include 
"unclassified"  when  it  is  applicable. 

(7)  The  classification  of  individual 
portions  of  the  document,  (ordinarily  a 
paragraph,  but  including  subjects,  tides, 
graphics)  shall  be  marked  by  using  the 
abbreviations  (TS),  (S),  (C).  or  (U).  will 


be  typed  or  marked  at  the  beginning  or 
end  of  each  paragraph  or  section  of  the 
document.  If  all  portions  of  the 
dociunent  are  classified  at  the  same 
level,  this  may  be  indicated  by  a 
statement  to  that  effect. 

(b)  Derivative  Classification. 
Information  classified  derivatively  on 
the  basis  of  source  dociunents  shall 
carry  the  following  markings  on  those 
documents: 

(1)  The  derivative  classifier  shall 
concisely  identify  the  source 
document(s)  or  the  classification  guide 
on  the  "Derived  From"  line,  including 
the  agency  and  where  available  the 
office  of  origin  and  the  date  of  the 
source  or  guide.  When  a  document  is 
classified  derivatively  on  the  basis  of 
more  than  one  source  dociunent  or 
classification  guide,  the  "Derived  From" 
line  shall  appear  as  "Derived  From: 
Multiple  Sources". 

(2)  The  derivative  classifier  shall 
m^iintain  the  identification  of  each 
source  with  the  file  or  record  copy  of 
the  derivatively  classified  document. 
Where  practicable  the  copies  of  the 
document  should  also  have  this  list 
attached. 

(3)  A  document  derivatively  classified 
on  the  basis  of  a  source  document  that 
is  itself  marked  "Multiple  Sources" 
shall  cite  the  source  document  on  its 
"Derived  From"  line  rather  than  the 
term  "Multiple  Sources". 

(4)  The  reason  for  the  original 
classification  decision,  as  reflected  in 
the  source  document,  is  not  required  to 
be  transferred  in  a  derivative 
classification  action. 

(5)  Declassification  instructions  shall 
carry  forward  the  instructions  on  the 
"Declassify  On"  line  from  the  source 
document  to  the  derivation  document  or 
the  duration  instruction  from  the 
classffication  guide.  Where  there  are 
multiple  sources,  the  longest  duration  of 
any  of  its  sources  shall  be  used. 

(6)  When  a  source  dociunent  or 
classification  guide  contains  the 
declassification  instruction  "Originating 
Agency's  Determination  Required" 
(OADR)  the  derivative  document  shall 
carry  forward  the  fact  that  the  soiut:e 
document(s)  were  so  marked  and  the 
date  of  origin  of  the  most  recent  soiuce 
document  (s). 

(7)  The  derivatively  classified 
document  shall  be  conspicuously 
marked  with  the  highest  level  of 
classification  of  information. 

(8)  Each  portion  of  a  derivatively 
classified  dociunent  shall  be  marked  in 
accordance  with  its  source. 

(9)  Each  office  shall,  consistent  with 
Section  3.8  of  the  Executive  Order, 
establish  and  maintain  a  database  of 
information  that  has  been  declassified. 


(c)  Additional  Requirements.  (1) 
Markings  other  than  "Top  Secret", 
"Secret",  and  "Confidential"  shall  not 
be  used  to  identify  classified  national 
seciuify  information. 

(2)  Transmittal  documents  will  be 
stamped  to  indicate  the  highest 
classification  of  the  information 
transmitted,  and  shall  indicate 
conspicuously  on  its  face  the  following 
or  something  similar  "Unclassified 
When  classified  Enclosure  Removed"  to 
indicate  the  classification  of  the 
transmittal  document  standing  alone. 

(3)  The  classification  data  for  material 
other  than  dociunents  will  be  affixed  by 
tagging,  stamping,  recording,  or  other 
means  to  insure  that  recipients  are 
aware  of  the  requirements  for  the 
protection  of  the  material. 

(4)  Documents  containing  foreign 
government  information  shall  include 
the  markings  "This  Document  Contains 
(country  of  origin)  Information".  If  the 
identify  of  the  specffic  government  must 
be  concealed,  the  document  shall  be 
marked"  This  Document  Contains 
Foreign  Government  Information,"  and 
pertinent  portions  marked  "FGI" 
together  with  the  classification  level, 
e.g.,  "(FGI-C)".  In  such  cases,  separate 
document  identifying  the  government 
shall  be  maintained  in  order  to  facilitate 
future  declassification  actions. 

(5)  Documents,  regardless  of  medium, 
which  are  expected  to  be  revised  prior 
to  the  preparation  of  a  finished 
product — working  papers — shall  be 
dated  when  created,  marked  with 
highest  classification,  protected  at  that 
level,  and  destroyed  when  no  longer 
needed.  When  any  of  the  following 
conditions  exist,  the  working  papers 
shall  be  controlled  and  marked  in  the 
same  manner  as  prescribed  for  a 
finished  classified  document 

(i)  Released  by  the  originator  outside 
the  originating  activity; 

(ii)  Retained  more  than  180  days  fit>m 
the  date  of  origin; 

(iii>  Filed  permanenUy. 

(6)  Information  contained  in 
unmarked  records,  or  Presidential  or 
related  materials,  and  which  pertain  to 
the  national  defense  or  foreign  relations 
of  the  U.S.  and  has  been  maintained  and 
protected  as  classified  information 
under  prior  orders  shall  continue  to  be 
treated  as  classified  information  under 
the  Executive  Order  and  is  subject  to  its 
provisions  regarding  declassification. 

§1312.9    DoMmgradtoig  and 
oactaawncawin. 

Classified  information  originated  by 
OMB  offices  will  be  downgraded  or 
declassified  as  soon  as  it  no  longer 
qualifies  for  continued  protection  under 
the  provisions  of  the  classification 


guides.  Authorify  to  downgrade  or 
declassify  OMB-originated  information 
is  granted  to  those  authorized  to  classify 
(See  §  1312.5).  Additionally,  the 
Associate  Director  (or  Assistant 
Director)  for  Administration  is 
authorized  to  exercise  downgrading  and 
declassification  actions  up  to  and 
including  the  Top  Secret  level. 

(a)  Transferred  material.  Information 
which  was  originated  by  an  agency  that 
no  longer  exists,  or  that  was  received  by 
OMB  in  conjunction  with  a  transfer  of 
functions,  is  deemed  to  be  OMB- 
originated  material.  Information  which 
has  been  transferred  to  another  agency 
for  storage  purposes  remains  the 
responsibilify  of  OMB. 

(b)  Periodic  review  of  classified 
material.  Each  office  possessing 
classified  material  will  review  that 
material  on  an  annual  basis  or  in 
conjunction  with  the  transfer  of  files  to 
non-current  record  storage  and  take 
action  to  downgrade  or  declassify  all 
material  no  longer  qualifying  for 
continued  protection  at  that  level.  All 
material  transferred  to  non-current 
record  storage  must  be  properly  marked 
with  correct  downgrade  and 
declassification  instructions. 

§1312.10    SystMnaNc  ravtow  gukteHnea. 

The  EOP  Securify  Officer  will  prepare 
and  keep  current  such  guidelines  as  are 
required  fay  Exectitive  Order  12958  for 
the  downgrading  and  declassification  of 
OMB  material  that  is  in  the  custody  of 
the  Archivist  of  the  United  States. 

§1312.11   Clwilengas  to  dassMcationa. 

OMB  employees  are  encouraged  to 
familiarize  themselves  with  the 
provisions  of  Executive  Order  12958 
and  with  OMB  Manual  Sections  1010, 
1020.  and  1030.  Employees  are  also 
encouraged  to  question  or  to  challenge 
those  classifications  they  believe  to  be 
improper,  unnecessary,  or  for  an 
inappropriate  time.  Such  questions  or 
challenges  may  be  addressed  to  the 
originator  of  the  classification,  unless 
the  challenger  desires  to  remain 
anonymous,  in  which  case  the  question 
may  be  directed  to  the  EOP  Securify 
Officer. 

§1312.12    Sacurlty  Progiam  Ravtow 
ComnwHsa. 

The  Associate  Director  (or  Assistant 
Director)  for  Administration  will  chair 
the  OKffl  Securify  Program  Review 
Committee,  which  will  act  on 
suggestions  and  complaints  about  the 
OMB  securify  program. 


Subpart  B— Control  and  Accountability 
of  Classified  Information 

§1312.21    Purpose  and  authority. 

This  subpart  sets  forth  procedures  for 
the  receipt,  storage,  accountabilify,  and 
transmission  of  classified  information  at 
the  Office  of  Management  and  Budget 
It  is  issued  under  the  authorify  of 
Executive  Order  12958,  (60  FR  19825.  3 
CFR.  1995  Comp.,  P.333),  as 
implemented  by  Information  Securify 
Oversight  Office  Directive  No  1  (32  CFR 
part  2001),  and  is  applicable  to  all  OMB 
employees. 


§1312.22 

The  effective  direction  by  supervisors 
and  the  alert  performance  of  dufy  by 
employees  will  do  much  to  ensure  die 
adequate  security  of  classified 
information  in  the  possession  of  OMB 
offices.  Each  employee  has  a 
responsibilify  to  protect  and  account  for 
all  classified  information  that  be/she 
knows  of  within  his/her  area  of 
responsibilify.  Such  information  will  be 
made  available  only  to  those  persons 
who  have  an  official  need  to  know  and 
who  have  been  granted  the  appropriate 
securify  clearance.  Pwticular  care  must 
be  taken  not  to  discuss  classified 
information  over  unprotected 
conununications  circuits  (to  include 
intercom  and  closed-circuit  TV),  at  non- 
official  functions,  or  at  any  time  that  it 
might  be  revealed  to  unauthorized 
persons.  Classified  information  may 
only  l)e«ntered  into  computer  systems 
meetingithe  appropriate  securify 
criteria. 

(a)  EOP  Security  Officer.  In 
cooperation  with  the  Associate  Director 
(or  Assistant  Director)  for 
Administration,  the  EOP  Securify 
Officer  supervises  the  administration  of 
this  section.  Specifically,  he/she: 

(1)  Promotes  the  correct 
understanding  of  this  section  and 
insures  that  initial  and  annual  briefings 
about  securify  procedures  are  given  to 
all  new  employees. 

(2)  Provides  for  periodic  inspections 
of  office  areas  and  reviews  of  produced 
documents  to  ensure  full  compliance 
with  OMB  regulations  and  procedures. 

(3)  Takes  prompt  action  to  investigate 
alleged  violations  of  securify,  and 
recommends  appropriate  administrative 
action  with  respiect  to  violators. 

(4)  Supervises  the  annual  inventories 
of  Top  Secret  material. 

(5)  Ensures  that  containers  used  to 
store  classified  material  meet  the 
appropriate  securify  standards  and  that 
combinations  to  securify  containers  are 
changed  as  required. 

(b)  Heads  of  Offices.  The  head  of  each 
division  or  office  is  responsible  for  the 
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administration  of  this  section  in  his/her 
area.  These  responsibilities  include: 

(1)  The  appointment  of  accountability 
control  clerks  as  prescribed  in 
§1312.26. 

(2)  The  maintenance  of  the  prescribed 
control  and  accountability  records  for 
classiHed  information  within  the  office. 

(3)  Establishing  internal  procedures  to 
ensure  that  classified  material  is 
properly  safeguarded  at  all  times. 

^^3^Z23    AccMS to ctaBsifiMl  Information. 

Classified  information  may  be  made 
available  to  a  person  only  when  the 
possessor  of  the  information  establishes 
that  the  person  has  a  valid  "need  to 
know"  and  the  access  is  essential  to  the 
accomplishment  of  official  government 
duties.  The  proposed  recipient  is 
eligible  to  receive  classified  infohnation 
only  after  he/she  has  been  granted  a 
security  clearance  by  the  EOF  Security 
Officer.  Cover  sheets  will  be  used  to 
protect  classified  documents  from 
inadvertent  disclosure  while  in  use.  An 
SF-703  will  be  used  for  Top  Secret 
material:  an  SF-704  for  Secret  material, 
and  an  SF-705  for  Confidential 
material.  The  cover  sheet  should  be 
removed  prior  to  placing  the  document 
in  the  files. 


11312.24    ACCOM  by  historical  I 
and  tonnor  Prosidantlal  appolntaoa. 

(a)  The  requirements  of  Section 
4.2(a)(3)  of  Executive  Order  12958  may 
be  waived  for  persons  who  are  engaged 
In  historical  research  projects,  or  who 
previously  have  occupied  polic]» 
making  positions  to  which  they  were 
appointed  by  the  President.  Waivers 
may  be  granted  only  if  the  Associate 
Director  (or  Assistant  Director)  for 
Administration,  in  cooperation  with  the 
EOF  Security  Officer: 

(1)  Determines  in  writing  that  access 
is  consistent  with  the  interest  of 
national  security; 

(2)  Takes  appropriate  steps  to  protect 
classified  information  from 
unauthorized  disclosure  or  compromise, 
and  ensures  that  the  information  is 
safeguarded  in  a  manner  consistent  with 
the  order,  and 

(3)  Limits  the  access  granted  to  former 
Fresidential  appointees  to  items  that  the 
person  originated,  reviewed,  signed,  or 
received  while  serving  as  a  Presidential 
appointee. 

(b)  In  the  instances  described  in 
paragraph  (a)  of  this  section,  the 
Associate  Director  (or  Assistant 
Director)  for  Administration,  in 
cooperation  with  the  EOF  Seciuity 
Officer,  will  make  a  determination  as  to 
the  trustworthiness  of  the  requestor  and 
will  obtain  written  agreement  from  the 
requestor  to  safeguard  the  information 


to  which  access  is  given.  He/She  will 
also  obtain  vmtten  consent  to  the 
review  by  OMB  of  notes  and 
manuscripts  for  the  purpose  of 
determining  that  no  classified 
information  is  contained  therein.  Upon 
the  completion  of  these  steps,  the 
material  to  be  researched  will  be 
reviewed  by  the  division/office  of 
primary  interest  to  ensure  that  access  is 
granted  only  to  material  over  which 
OMB  has  classification  jurisdiction. 

S  1312.25    Storage. 

All  classified  material  in  the 
possession  of  OMB  will  be  stored  in  a 
GSA-approved  container  or  in  vault- 
type  rooms  approved  for  Top  Secret 
storage.  Under  the  direction  of  the  EOF 
Security  Ofiicer,  combinations  to  safes 
used  in  the  storage  of  classified  material 
will  be  changed  when  the  equipment  is 
placed  in  use,  whenever  a  person 
knowing  the  combination  no  longer 
requires  access  to  it,  whenever  the 
combination  has  been  subjected  to 
possible  compromise,  whenever  the 
equipment  is  taken  out  of  service,  or  at 
least  once  a  year.  Knowledge  of 
combinations  will  be  limited  to  the 
minimum  number  of  persons  necessary, 
and  records  of  combinations  will  be 
assigned  a  classification  no  lower  than 
the  highest  level  of  classified 
information  stored  in  the  equipment 
concerned.  An  SF-700,  Security 
Container  Information,  will  be  used  in 
recording  safe  combinations.  Standard 
Form-702,  Security  Container  check 
sheet,  will  be  (>osted  to  each  safe  and 
will  be  used  to  record  opening,  closing, 
and  checking  the  container  whenever  it 
is  used. 

11312.26    Control  of  socrot  and 
connoanmi  nwianaL 

Classified  material  will  be  accounted 
for  by  the  office  having  custody  of  the 
material.  OMB  Form  87,  Classified 
Dociunent  Control,  will  be  used  to 
establish  accountability  controls  on  all 
Secret  material  received  or  produced 
within  OMB  offices.  No  accountability 
controls  are  prescribed  for  Confidential 
material,  but  offices  desiring  to  control 
and  account  for  such  material  should 
use  the  procedures  applicable  to  Secret 
material.  Information  classified  by 
another  agency  shall  not  be  disclosed 
without  that  agency's  authorization. 

(a)  Accountability  Control  Clerks. 
Each  division  or  office  head  will 
app>oint  one  person  as  the 
Accountability  Control  Clerk  (ACC).  The 
ACC  will  be  the  focal  point  for  the 
receipt,  routing,  accountability, 
dispatch,  and  declassification 
downgrading  or  destruction  of  all 


classified  material  in  the  possession  of 
the  office. 

(b)  OMB  Form  87.  One  copy  of  OMB 
Form  87  will  be  attached  to  the 
document,  and  one  copy  retained  in  the 
accountability  control  file  for  each 
active  dociunent  within  the  area  of 
responsibility  of  the  ACC.  Downgrading 
or  destruction  actions,  or  other  actions 
removing  the  document  from  the 
responsibility  of  the  ACC  will  be 
recorded  on  the  OMB  Form  87.  and  the 
form  filed  in  an  inactive  file.  Inactive 
control  forms  will  be  cut  off  annually. 
held  for  two  additional  years,  then 
destroyed. 

(c)  Working  papers  and  dmfts. 
Working  papers  and  drafts  of  classified 
documents  will  be  protected  according 
to  their  security  classification,  but  will 
not  be  subject  to  accountability  control 
unless  they  are  forwarded  outside  of 
OMB. 

(d)  Typewriter  ribbons.  Typewriter 
ribbons,  cassettes,  and  other  devices 
used  in  the  production  of  classified 
material  will  be  removed  from  the 
machine  after  each  use  and  protected  as 
classified  material  not  subject  to 
controls.  Destruction  of  such  materials 
will  be  as  prescribed  in  §  1312.29. 

(e)  Reproduction.  Classified  material 
will  be  reproduced  only  as  required 
unless  prohibited  by  the  originator  for 
the  conduct  of  business  and  reproduced 
copies  are  subject  to  the  same  controls 
as  are  the  original  documents.  Top 
Secret  material  will  be  reproduced  only 
with  the  written  permission  of  the 
originating  agency. 

§1312.27    Top  socrol  control. 

The  EOF  Seciuity  Officer  serves  as  the 
Top  Secret  Control  Officer  (TSCO)  for 
OMB.  He  will  be  assisted  by  the 
Alternate  TSCOs  in  each  division/office 
Holding  Top  Secret  material.  The 
ATSCOs  will  be  responsible  for  the 
accountability  and  custodianship  of  Top 
Secret  material  Within  their  divisions/ 
offices.  The  provisions  of  this  section  do 
not  apply  to  special  intelligence 
material,  which  will  be  processed  as 
prescribed  by  the  controlling  agency. 

(a)  Procedures.  All  Top  Secret 
material  produced  or  received  in  OMB 
will  be  taken  to  the  appropriate  ATSCO 
for  receipting,  establishment  of 
custodianship,  issuance  to  the 
appropriate  action  officer,  and,  as 
appropriate,  obtaining  a  receipt.  Top 
Secret  material  in^the  custody  of  the 
TSCO  or  ATSCO  will  normally  be 
segregated  from  other  classified  material 
and  will  be  stored  in  a  safe  under  his 
or  her  control.  Such  material  will  be 
returned  to  the  appropriate  ATSCO  by 
action  officers  as  soon  as  action  is 
completed.  OMB  Form  87  will  be  used 


to  establish  custody,  record  distribution, 
routing,  receipting  and  destruction  of 
Top  Secret  material.  Top  Secret  Access 
Record  and  Cover  Sheet  (Standard  Form 
703)  will  be  attached  to  each  Top  Secret 
document  while  it  is  in  the  possession 
of  OMB. 

(b)  Inventory.  The  Associate  Director 
(or  Assistant  Director)  for 
Administration  will  notify  each 
appropriate  OMB  office  to  conduct  an 
inventory  of  its  Top  Secret  material  by 
May  1  each  year.  The  head  of  each  office 
will  notify  the  EOF  Security  Officer 
when  the  inventory  has  been 
satisfactorily  completed.  Each  Top 
Secret  item  will  be  examined  to 
determine  whether  it  can  be 
downgraded  or  declassified,  and  the 
inventory  will  be  adjusted  accordingly. 
Discrepancies  in  the  inventory, 
indicating  loss  or  possible  compromise, 
will  be  thoroughly  investigated  by  the 
EOF  Security  Officer  or  by  the  Federal 
Bureau  of  Investigation,  as  appropriate. 
Each  ATSCO  will  retain  his/her 
division's  inventory  in  accordance  with 
the  security  procedures  set  forth  in  this 
regulation. 

§1312.28    Transmission  of  classified 
malsrisl. 

Prior  to  the  transmission  of  classified 
material  to  offices  outside  OMB,  such 
material  vdll  be  enclosed  in  opaque 
inner  and  outer  covers  or  envelopes. 
The  inner  cover  will  be  sealed  and 
marked  with  the  classification,  and  the 
address  of  the  sender  and  of  the 
addressee.  The  receipt  for  the 
document,  OMB  Form  87,  (not  required 
for  Confidential  material)  will  be 
attached  to  or  placed  within  the  inner 
envelope  to  be  signed  by  the  recipient 
and  returned  to  the  sender.  Receipts 
will  identify  the  sender,  the  addressee, 
and  the  document,  and  will  contain  no 
classified  information.  The  outer  cover 
or  envelope  will  be  sealed  and 
addressed  with  no  identification  of  its 
contents. 

(a)  Transmittal  of  Top  Secret  Material. 
The  transmittal  of  Top  Secret  material 
shall  be  by  personnel  specifically 
designated  by  the  EOF  Security  Officer, 
or  by  Department  of  State  diplomatic 
pouch,  by  a  messenger-courier  system 
specifically  created  for  that  purpose. 
Alternatively,  it  shall  be  taken  to  the 
White  House  Situation  Room  for 
transmission  over  secure 
communications  circuits. 

(b)  Transmittal  of  Secret  Material.  The 
transmittal  of  Secret  material  shall  be  as 
follows: 

(1)  Within  and  between  the  fifty 
States,  the  District  of  Columbia,  and 
Puerto  Rico:  Use  one  of  the  authorized 
means  for  Top  Secret  material,  or 


transmit  by  U.S.  Postal  Service  express 
or  registered  mail. 

(2)  Other  Areas.  Use  the  same  means 
authorized  for  Top  Secret,  or  transmit 
by  U.S.  registered  mail  through  Military 
Postal  Service  facilities. 

(c)  Transmittal  of  Confidential 
Material.  As  identified  in  paragraphs  (a) 
and  (b)  of  this  section,  or  transmit  by 
U.S.  Postal  Service  Certified,  first  class, 
or  express  mail  service  within  and 
between  the  fifty  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

(d)  Transmittal  between  OMB  offices 
and  within  the  EOP  complex.  Classified 
material  will  normally  be  hand  carried 
within  and  between  offices  in  the 
Executive  Office  of  the  President 
complex  by  cleared  OMB  employees. 
Documents  so  carried  must  be  protected 
by  the  appropriate  cover  sheet  or  outer 
envelope.  Top  Secret  material  will 
always  be  hand  carried  in  this  manner. 
Secret  and  Confidential  material  may  be 
transmitted  between  offices  in  the  EOF 
complex  by  preparing  the  material  as 
indicated  above  (double  envelope)  and 
forwarding  it  by  special  messenger 
service  provided  by  the  messenger 
center.  The  messenger  shall  be  advised 
that  the  material  is  classified.  Receipts 
shall  be  obtained  if  Top  Secret  or  Secret 
material  is  being  transmitted  outside  of 
OMB.  Classified- material  will  never  be 
transmitted  in  the  Standard  Messenger 
Envelope  (SF  Form  65).  or  by  the  Mail 
Stop  system. 

§1312.29    Dsstniction. 

The  destruction  of  classified  material 
will  be  accomplished  under  the 
direction  of  the  TSCO  or  the  appropriate 
ATSCO,  who  will  assure  that  proper 
accountabilify  records  are  kept. 
Classified  official  record  material  will 
be  processed  to  the  Information  Systems 
and  Technology.  Records  Management 
Office,  Office  of  Administration,  NEOB 
Room  5208,  in  accordance  with  OMB 
Manual  Section  540.  Classified 
nonrecord  material  will  be  destroyed  as 
soon  as  it  becomes  excess  to  the  needs 
of  the  office.  The  following  destruction 
methods  are  authorized: 

(a)  Shredding.  Using  the  equipment 
approved  for  that  purpose  withbi  OMB 
offices.  Shredders  will  not 
accommodate  typewriter  ribbons  or 
cassettes.  Shredding  is  the  only 
authorized  means  of  Destroying  Top 
Secret  material. 

(b)  Bum  Bag.  Classified  documents, 
cassettes,  ribbons,  and  other  materials  at 
the  Secret  level  or  below,  not  suitable 
for  shredding,  may  be  destroyed  by 
using  bum  bags,  which  can  be  obtained 
from  the  supply  store.  They  will  be 
disposed  of  as  follows: 


(1)  OEOB.  Unless  on  an  approved  list 
for  pick-up  of  bum  bags,  all  other  bum 
bags  should  be  delivered  to  Room  096, 
OD3B  between  8:00  a.m.  and  4:30  p.m. 
Bum  bags  are  not  to  be  left  in  hallways. 

(2)  nS3B.  Hours  for  delivery  of  bum 
bag  materials  to  the  NEOB  Loading  Dock 
Shredder  Room  are  Monday  through 
Friday  from  8:00  a.m.  to  9:30  a.m.;  10:00 
a.m.  to  11:00  a.m.;  11:45  a.m.  to  1:30 
p.m.  and  2:00  p.m.  to  3:30  p.m.  The 
phone  number  of  the  Shredder  Room  is 
395-1593.  In  the  event  the  Shredder 
Room  is  not  maimed,  do  not  leave  bum 
bags  outside  the  Shredder  Room  as  the 
security  of  that  material  may  be 
compromised. 

(3)  Responsibility  for  the  security  of 
the  bum  bag  remains  with  the  OMB 
office  until  it  is  handed  over  to  the 
authorized  representative  at  the 
shredder  room.  Accountability  records 
will  be  adjusted  after  the  bum  bags  have 
been  delivered.  Destruction  actions  will 
be  recorded  on  OMB  Form  87  by  the 
division  TSCO  or  by  the  appropriate 
ATSCO  at  the  time  the  destmction  is 
accomplished  or  at  the  time  the  bum 
bag  is  delivered  to  the  U.D.  Officer. 

(c)  Technical  Guidance.  Technical 
guidance  concerning  appropriate 
methods,  equipment,  and  standards  for 
destruction  of  electronic  classified 
media,  processing  equipment 
components  and  the  like,  may  be 
obtained  by  submitting  all  pertinent 
information  to  NSA/CSS  Directorate  for 
Information  Systems  Security,  Ft. 
Meade.  Maryland  20755.  Specifications 
concerning  appropriate  equipment  and 
standards  for  destruction  of  other 
storage  media  may  be  obtained  from  the 
General  Services  Administration. 

§1312.30    Loss  or  possiile  compremlss. 

Any  person  who  has  knowledge  of  the 
loss  or  possible  compromise  of 
classified  information  shall  immediately 
secure  the  material  and  then  report  the 
circumstances  to  the  EOP  Security 
Officer.  The  EOF  Security  Officer  will 
immediately  initiate  an  inquiry  to 
determine  the  circumstances 
surrounding  the  loss  or  compromise  for 
the  purpose  of  taking  corrective 
measures  and/or  instituting  appropriate 
administrative,  disciplinary,  or  legal 
action.  The  agency  originating  the 
information  shall  be  notified  of  the  loss 
or  comprcMnise  so  that  the  necessary 
damage  assessment  can  be  made. 

§1312.31    Security  violattons. 

(a)  A  security  violation  notice  is 
issued  by  the  United  States  Secret 
Service  when  an  office/division  fails  to 
properly  secure  classified  information. 
Upon  discovery  of  an  alleged  security 
violation,  the  USSS  implements  their 
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standard  procedures  which  include  the 
following  actions: 

(1)  Preparation  of  a  Record  of  Security 
Violation  form: 

(2)  When  a  document  is  left  on  a  desk 
or  other  unsecured  area,  the  officer  will 
remove  the  classified  docunient(s)  and 
deliver  to  the  Uniformed  Division's 
Control  Center:  and 

(3)  Where  the  alleged  violation 
involves  an  open  safe,  the  officer  will 
remove  one  file  bearing  the  highest 
classification  level,  annotate  it  with  his 
or  her  name,  badge  number,  date  and 
time,  and  return  the  document  to  the 
safe,  which  will  then  be  secured.  A 
description  of  the  document  will  be 
identified  in  the  Record  of  Security 
Violations  and  a  copy  of  the  violation 
will  be  left  in  the  safe. 

(b)  Office  of  record.  The  EOF  Security 
Office  shall  serve  as  the  primary  office 
of  record  for  OMB  security  violations. 
Reports  of  violations  will  remain  in  the 
responsible  individual's  security  file 
until  one  year  after  the  individual 
departs  the  Executive  Office  of  the 
President,  at  which  time  all  violation 
reports  will  be  destroyed. 

(c)  Compliance.  All  Office  of 
Management  and  Budget  employees  will 
comply  with  this  section.  Additionally, 
personnel  on  detail  or  temporary  duty 
will  comply  with  this  section,  however, 
their  parent  agencies  will  be  provided 
%vith  a  copy  of  any  security  violation 
incurred  during  their  period  of  service 
to  OMB. 

(d)  Responsibilities  for  processing 
security  violations.  (1)  EOF  Security 
Officer.  The  EOP  Security  Officer  shall 
provide  OMB  with  assistance  regarding 
Agency  security  violations.  Upon 
receipt  of  a  Record  of  Security  Violation 
alleging  a  security  violation,  the  EOP 
Security  Officer  shall: 

(i)  Prepare  a  memorandum  to  the 
immediate  supervisor  of  the  office/ 
division  responsible  for  the  violation 
requesting  that  an  inquiry  be  made  into 
the  incident  Attached  to  the 
memorandum  %vill  be  a  copy  of  the 
Record  of  Security  Violation  form.  The 
receiving  office/division  will  prepare  a 
written  report  within  five  working  days 
of  its  receipt  of  the  Security  Officer's 
memorandum. 

(ii)  Provide  any  assistance  needed  for 
the  inquiry  conducted  by  the  office/ 
division  involved  in  the  alleged 
violation. 

(iii)  Upon  receipt  of  the  report  of 
inquiry  from  the  responsible  office/ 
division,  the  EOP  Sec\irity  Officer  wilL 

(A)  Consult  with  the  OMB  Associate 
Director  (or  Assistant  Director)  for 
Administration  and  the  General 
Counsel: 


(B)  Determine  if  a  damage  assessment 
report  is  required.  A  damage  assessment 
will  be  made  by  the  agency  ori^nating 
the  classified  information,  and  will  be 
prepared  after  it  has  been  determined 
that  the  information  was  accessed 
without  authorization;  and 

(C)  Forward  the  report  with  a 
recommendation  to  the  OMB  General 
Counsel. 

(2)  Immediate  supervisors.  Upon 
receipt  of  the  EOP  Security  Officer's 
security  violation  memorandum,  the 
immediate  supervisor  will  make  an 
inquiry  into  the  alleged  incident,  and 
send  a  written  report  of  inquiry  to  the 
EOP  Security  Officer.  The  inquiry 
should  determine,  and  the  related  report 
should  identify,  at  a  minimum: 

(i)  Whether  an  actual  security 
violation  occurred: 

(ii)  The  identity  of  the  per8on(8) 
responsible:  and 

(iii)  The  probability  of  unauthorized 
access. 

(3)  Deputy  Associate  Directors  (or  the 
equivalent)  will: 

(i)  Review  and  concur  or  comment  on 
the  written  report;  and 

(ii)  In  conjunction  with  the  immediate 
supervisor,  determine  what  action  will 
be  taken  to  prevent,  within  their  area  of 
responsibility,  a  recurrence  of  the 
circiunstances  giving  rise  to  the 
violation. 

(e)  Staff  penalties  for  OMB  security 
violations.  When  assessing  penalties  in 
accordance  with  this  section,  only  those 
violations  occurring  within  the  calendar 
year  (beginning  January  1)  will  be 
considered.  However,  reports  of  all 
previous  violations  remain  in  the 
security  files.  These  are  the  standard 
violation  penalties  that  will  be  imposed. 
At  the  discretion  of  the  Director  or  his 
designee,  greater  or  lesser  penalties  may 
be  imposed  based  upon  the 
circumstances  giving  rise  to  the 
violation,  the  immediate  supervisor's 
report  of  inquiry,  and  the  investigation 
and  findings  of  the  EOP  Security  Officer 
and/or  the  OMB  Associate  Director  (or 
Assistant  Director)  Cor  Administration. 

(1)  First  violation: 

(i)  Written  notification  of  the  violation 
will  be  filed  in  the  responsible 
individual's  security  file;  and 

(ii)  The  EOP  Security  Officer  and/or 
the  Associate  Director  (or  Assistant 
Director)  for  Administration  will 
consult  with  the  respective  immediate 
supervisor,  and  the  responsible 
individual  will  be  advised  of  the 
penalties  that  may  be  applied  should  a 
second  violation  occur. 

(2)  Second  violation: 

(i)  Written  notification  of  the  violation 
will  be  filed  in  the  responsible 
individual's  security  file; 


(ii)  The  EOP  Security  Officer  and/or 
the  Associate  Director  (or  Assistant 
Director)  for  Administration  will 
consult  with  the  respective  Deputy 
Associate  Director  (or  the  equivalent) 
and  immediate  supervisor  and  the 
responsible  individual  who  will  be 
advised  of  the  penalties  that  may  be 
applied  should  a  third  violation  occur: 
and 

(iii)  A  letter  of  Warning  will  be  placed 
in  the  Disciplinary  Action  file 
maintained  by  the  Office  of 
Administration,  Human  Resources 
Management  Division. 

(3)  Third  violation: 

(i)  Written  notification  of  the  violation 
will  be  filed  in  the  responsible 
individual's  security  file; 

(ii)  The  EOF  Security  Officer  and/or 
the  Associate  Director  (or  Assistant 
Director)  for  Administration  will 
consult  with  the  OM&  Deputy  Director, 
General  Counsel,  the  respective  Deputy 
Associate  Director  (or  equivalent),  and 
the  immediate  supervisor  and  the 
responsible  individual  viho  will  be 
advised  of  the  penalties  that  may  be 
applied  should  a  foiuth  violation  occiu; 
and 

(iii)  A  Letter  of  Reprimand  will  be 
placed  in  the  Disciplinary  Action  file 
maintained  by  the  OA/HRMD. 

(4)  Fourth  violation: 

(i)  Written  notification  of  the  violation 
will  be  filed  in  the  responsible 
individual's  security  file; 

(ii)  The  EOP  Security  Officer  and/or 
the  Associate  Director  (or  Assistant 
Director)  for  Administration  will 
consult  with  the  OMB  Directw,  Deputy 
Director,  General  Counsel,  the 
respective  Deputy  Associate  Director  (or 
the  equivalent),  and  immediate 
supervisor; 

(iii)  The  responsible  individual  may 
receive  a  suspension  without  pay  for  a 
period  not  to  exceed  14  days;  and 

(iv)  The  responsible  individual  will 
be  advised  that  future  violations  could 
result  in  the  denial  of  access  to 
classified  material  or  other  adverse 
actions  as  may  be  appropriate,  including 
dismissal. 

SubfMTti 

fl3l2J2    Purpoes  and  authority. 

Other  government  agencies,  and 
individual  members  of  the  public, 
frequently  request  that  classified 
information  in  OMB  files  be  reviewed 
for  possible  declassification  and  release. 
This  subpart  prescribes  the  procedures 
for  such  review  and  subsequent  release 
or  denial.  It  is  issued  under  the 
authority  of  Executive  Order  12958  (60 
FR  19825,  3  CFR.  1995  Comp.,  p.  333), 


as  implemented  by  Information  Security 
Oversight  Office  Directive  No.  1  (32  CFR 
part  2001). 

11312.33  nsiponilblHty. 

All  requests  for  the  mandatory 
declassification  review  of  classified 
information  in  OMB  files  should  be 
addressed  to  the  Associate  Director  (or 
Assistant  Director)  for  Administration, 
who  will  acknowledge  receipt  of  the 
request.  When  a  request  does  not 
reasonably  describe  the  information 
sought,  the  requester  shall  be  notified 
that  imless  additional  information  is 
provided,  or  the  scope  of  the  request  is 
narrowed,  no  further  action  will  be 
taken.  All  requests  will  receive  a 
response  within  180  days  of  receipt  of 
the  request. 

11312.34  Inlonnation  hi  ttM  custody  of 
OMB. 

Information  contained  in  OMB  files 
and  under  the  exclusive  declassification 
jurisdiction  of  the  office  will  be 
reviewed  by  the  office  of  primary 
interest  to  determine  whether,  under  the 
declassification  provisions  of  the  Order, 
the  requested  information  may  be 
declassified.  If  so,  the  information  will 
be  made  available  to  the  requestor 
unless  withholding  is  otherwise 
warranted  under  applicable  law.  If  the 
information  may  not  be  released,  in 
whole  or  in  part,  the  requestor  shall  be 
given  a  brief  statement  as  to  the  reasons 
for  denial,  a  notice  of  the  right  to  appeal 
the  determination  to  the  Deputy 
Director,  OMB,  and  a  notice  that  such 
an  appeal  must  be  filed  within  60  days 
in  order  to  be  considered. 

11312.35  Inlonnation  classMad  by 
another  SQancy. 

When  a  request  is  received  for 
information  that  was  classified  by 
another  agency,  the  Associate  Director 
(or  Assistant  Director)  for 
Administration  will  forward  the  request, 
along  with  any  other  related  materials, 
to  the  appropriate  agency  for  review  and 
determination  as  to  release. 
Reconunendations  as  to  release  or 
denial  may  be  made  if  appropriate.  The 
requester  will  be  notified  of  Uie  referral, 
unless  the  receiving  agency  objects  on 
the  grounds  that  its  association  with  the 
information  requires  protection. 

f  1312.36    Appeal  procedure. 

Appeals  received  as  a  result  of  a 
denial,  see  §  1312.34,  will  be  routed  to 
the  Deputy  Director  who  will  take 
action  as  necessary  to  determine 
whether  any  part  of  the  information  may 
be  declassified.  If  so,  he  will  notify  the 
requester  of  his  determination  and  make 
that  information  available  that  is 
declassified  and  otherwise  releasable.  If 


continued  classification  is  required,  the 
requestor  shall  be  notified  by  the 
Deputy  Director  of  the  reasons 
thereafter.  Determinations  on  appeals 
will  normally  be  made  within  60 
working  days  following  receipt  If 
additional  time  is  needed,  the  requestor 
will  be  notified  and  this  reason  given  for 
the  extension.  The  agency's  decision 
can  be  appealed  to  the  Interagency 
Security  Classification  Appetds  Panel. 


11312^ 

There  will  normally  be  no  fees 
charged  for  the  mandatory  review  of 
classified  material  for  declassification 
under  this  section. 

[FR  Doc.  97-12247  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farm  Servic«  Agency 

7  CFR  Parts  71 8  and  729 
RIN0660-AE82 

Amendments  to  the  Peanut  Poundage 
Quota  Regulations 

agency:  Farm  Service  Agency,  USDA. 
ACTKM:  Final  rule. 

SUMMARY:  This  final  rule  adopts,  with 
certain  modifications,  the  interim  rule 
published  in  the  Federal  Register  on 
July  16, 1996  (61  FR  36997),  which  set 
forth  regulations  for  Federal  farm 
peanut  poimdage  quotas.  These 
regulations  implement  the  provisions  of 
the  Agricultiual  Market  Transition  Act 
of  1996  (1996  Act)  for  the  1996  through 
2002  crops  of  peanuts.  The  amendments 
adopted  in  this  final  rule  principally 
involve  the  following  issues: 
eliminating  the  national  poundage  quota 
floor;  eliminating  the  undermarketing 
carryover  provisions:  establishing 
temporary  seed  quota  allocations; 
establishhig  the  ineligibility  of  certain 
farms  for  quota  allocation;  authorizing 
the  intercounty  transfer  of  farm 
poundage  quotas  in  all  States,  subject  to 
certain  limitations  in  some  States; 
eliminating  the  special  allocations  of 
increased  quotas  for  certain  Texas 
counties;  establishing  new  provisions 
for  "considered  produced"  credit  with 
respect  to  a  farm  whose  quota  has  been 
transferred:  and  other  minor  clarifying 
and  technical  changes. 

These  regulations  are  required  by  the 
Agriculttual  Adjustment  AJct  of  1938,  as 
amended  (1938  Act).  The  modifications 
made  in  this  final  rule  to  7  CFR  part  729 
have  been  made  after  consideration  of 
public  comments. 


In  addition,  this  rule  makes  a 
technical  change  concerning  the 
application  of  special  sanctions  in 
connection  with  certain  drug-related 
offenses. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  9, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Kincaimon,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  STOP  0514, 1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-2415  or  call 
(202)  720-7914. 

SUPPLEMBfTARY  MFORMATION: 
Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  Economically  Significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  ExecuGve 
Order  12866. 

The  1996  Act  makes  at  least  six 
important  changes  to  the  peanut 
program.  These  changes  include  the 
following:  (1)  elimination  of  the 
minimum  quota  floor,  (2)  elimination  of 
tmdermarketings,  (3)  provisions  for 
unlimited  and  limited  transfer  of  peanut 
quota  by  sale  or  lease  within  State  in  all 
States,  (4)  forfeiting  of  quota  for  certain 
nonproducers,  (5)  no-net-cost  to 
treasury  provisions,  and  (6)  lowering  the 
quota  price  support  level. 

The  final  rule  contains  no  changes 
from  the  interim  rule  published  in  the 
Federal  Register  on  July  16, 1996  that 
have  any  discernible  budget  or 
economic  impact.  Differences  in  this 
cost  benefit  assessment  and  the  one 
prepared  for  the  interim  rule  reflect  new 
data  and  projections. 

The  economic  impacts  of  the  peanut 
program  provisions  of  the  1996  Act 
include  expected  reductions  in 
producers'  revenue  by  $1.25  billion 
from  1996  to  2002,  while  taxpayers  are 
expected  to  benefit  by  avoiding  costs  of 
$0.5  billion  compared  with  the  FY  1997 
baseline.  First  buyers  benefit  from  lower 
prices,  part  of  which  will  be  passed  on 
to  consumers. 

Quota  lease  and  capitalized  values  of 
quotas  are  expected  to  decline.  Quota 
holders  could  absorb  a  loss  of  about  $40 
million  annually  because  of  reduced 
leasing  rates  due  to  the  lower  peanut 
price  support.  Capitalized  value  of 
quotas  could  decline  $200  to  $300 
million,  thus  reducing  land  values  and 
the  tax  base  of  rural  communities.  With 
increased  transferability  of  quotas  under 
the  1996  Act,  the  sale  and  rental  market 
for  quotas  becomes  a  State  rather  than 
a  county  market.  Values  are  reduced  in 
more  efficient  production  areas  and 
increased  in  less  efficient  areas. 
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Under  no  peanut  program,  producer 
prices  would  decline  resulting  in  gains 
to  first  buyers  of  peanuts  of  $150  to 
$160  million  annually,  compared  with 
1996  provisions.  Over  the  7-year  life  of 
the  program,  the  capitalized  gain  to  first 
buyers  would  total  about  $800  million, 
assuming  a  10  percent  capitalization 
rate.  For  additional  information  or  to 
request  a  copy  of  the  cost  benefit 
assessment,  contact:  Vemer  N.  Grise  at 
(202) 720-5291. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
Civil  Justice  Reform.  The  provisions  of 
this  final  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
Before  wy  legal  action  is  brought 
regarding  determinations  made  under 
the  provisions  of  7  CFR  part  729,  the 
administrative  appeal  provisions  set 
forth  at  7  CFR  parts  11  and  780  must  be 
exhausted. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Paperworit  Reduction  Act 

The  regulations  set  forth  in  this  final 
rule  require  a  new  information 
collection  instrument,  form  FSA-377. 
Register  of  Tentative  Out  of  County 
Peanut  Poundage  Quota  Transfers.  The 
new  form  necessary  to  conduct  the 
peanut  poundage  quota  program  has 
been  developed,  and  a  notice  and 
request  for  comments  for  revising  a 
currently  approved  information 
collection  was  issued  in  the  Federal 
Register  on  December  24. 1996  (61  FR 
67767).  and  provided  for  a  60-day 
comment  period.  Because  the 
information  collection  is  needed  before 
the  regular  submission  for  approval  of 
the  information  can  be  submitted  to 
0MB.  FSA  has  submitted  to  OMB  an 
addendum^  to  the  information  collection 
requirements,  as  set  forth  in  5  CFR 
1320.18  for  OMB  Control  Number  0560- 
0006,  and  has  requested  that  OMB 
authorize  emergency  processing  of  the 
information  collection  submission. 

EiiTirooiBental  ETahiatioii 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 


enviroiunent.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

UnAinded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

To  the  extent  that  this  rule  can  be  or 
is  considered  to  be  major  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  it  has 
been  determined  that,  pursuant  to 
section  808  of  SBREFA,  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  this  rule.  That 
finding  has  been  made  on  the  basis  that 
such  a  delay  would  make  it  impossible 
to  make  the  changes  in  this  rule 
effective  in  time  for  producers  with  a 
substantial  interest  in  production  to 
plant  peanuts  in  a  timely  fashion  with 
a  proper  understanding  of  the  rules  for 
quota  distribution  and  for  forfeitures. 
Those  matters  could  have  a  substantial 
impact  on  individual  decisions. 
Ehfferent  provisions,  if  needed,  can  be 
implemented  for  subsequent  crop  years. 
Accordingly,  this  rule  is  effective  upon 
publication  in  the  Federal  Register. 

Federal  Assistance  Program 

The  tide  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

National  Appeals  Division  Rules  of 
Procedure 

The  procedures  set  out  in  7  CFR  parts 
11  and  780  apply  to  appeals  of  adverse 
decisions  made  under  die  regulations 
adopted  in  this  notice. 

Background 

Tide  I  of  the  1996  Act  amended  the 
1938  Act  and  the  Agricultural  Act  of 
1949,  as  amended,  to  provide,  for  the 


1996  through  2002  crops,  for  a  revised 
peanut  poundage  quota  and  peanut 
price  support  program. 

The  statutory  provisions  for  the 
peanut  poundage  quota  program 
contained  in  the  1996  Act  were 
described  in  the  supplementary 
information  section  of  the  interim  rule. 

Summary  of  Comments 

A  total  of  42  comments  was  received 
in  response  to  the  interim  rule 
published  in  the  Federal  Register  on 
July  16. 1996.  The  comment  period 
expired  on  August  15, 1996.  The 
following  is  a  summary,  by  section,  of 
the  comments  received: 

Section  729.103 — Definition  of 
Preliminary  Quota 

The  interim  rule  defined  "preliminary 
quota"  to  be  that  farm's  quota  for  the 
previous  year  unless  the  quota  is  subject 
to  a  reduction.  There  are  several 
statutory  provisions  calling  for 
reductions  for  individual  farm  quota, 
one  being  a  provision  relating  to 
residency  and  the  location  of  the  quota, 
which  is  addressed  elsewhere  in  the 
rule.  One  comment  objected  to  the 
references  to  reductions  but  since  that 
reference  relates  to  statutory  provisions, 
it  has  been  determined  that  no 
modification  should  be  made. 

Section  729.204 — Temporary  Seed 
Quota  Allocation 

The  1996  Act  allowed  for  providing  a 
quota  in  an  amount  equal  to  the  seed 
which  producers  would  plant  to  grow 
the  peanuts  and  the  interim  rule 
provided  for  a  national  per  acre  seeding 
allowance  with  small  variations  made  to 
account  for  peanut  type.  A  total  of  six 
comments  addressed  this  issue.  One 
respondent  requested  that  a  temporary 
seed  quota  allocation  be  allowed  for 
peanut  acreage  of  "volunteer"  peanuts — 
that  is,  peanuts  which  grow  wild  and 
are  outside  the  area  of  the  farm's 
plaimed  cultivation  of  the  crop.  The 
statute  and  interim  rule  are  clear  that 
the  temporary  seed  quota  allocation  is  to 
account  for  seed  peanuts  actually 
planted  on  the  farm.  Therefore,  no 
modification  of  the  interim  rule  was 
made  to  accommodate  this  su«estion. 

There  were  five  comments  about  the 
use  of  a  national  seeding  rate  and  the 
method  of  determining  the  amount  of 
seed  allocation.  Most  respondents 
supported  the  use  of  a  national  seeding 
rate  for  determining  the  amount  of  seed 
allocation  because  it  would  be  less 
burdensome  than  other  options.  One 
respondent  suggested  that  temporary 
seed  allocations  be  verified  by  receipts 
for  seed  purchased  or  records  of  quota 
peanuts  retained  on  the  farm.  No 


modification  in  the  regulation  is  needed 
to  accommodate  this  suggestion  at  this 
time.  FSA  will  monitor  seed  quota 
allocations  through  spot  checks  to 
determine  whether  further  action  is 
warranted. 

One  respondent  from  Texas  suggested 
that  the  seeding  rate  for  Virginia-type 
peanuts  in  that  area  should  be  115 
pounds  per  acre  rather  than  110  pounds 
per  acre  as  provided  for  in  the  interim 
rule,  and  one  respondent  from  the 
southeast  marketing  area  suggested  the 
seeding  rate  for  Runner-type  peanuts 
should  be  100  pounds  per  acre  rather 
than  90  pounds  per  acre  as  provided  for 
in  the  interim  rule.  The  seeding  rates 
were  based  on  statistical  surveys  and 
the  best  data  available  at  this  time.  For 
that  reason,  no  adjustment  has  been 
made  in  the  seed  allocation  formula 
provided  for  in  the  interim  rule. 
However.  FSA  will  continue  to  monitor 
seeding  rates  and  review  any  studies  or 
data  which  might  indicate  a  need  for 
seeding  rate  adjustments. 

Section  729.205 — Farms  Ineligible  for 
Farm  Poundage  Quota 

Provisions  of  the  1996  Act  disallowed 
quotas  for  farms  that  were,  as  of  the  end 
of  the  1996  marketing  year  (August  1. 
1997)  or  thereafter,  owned  or  controlled 
by:  (1)  A  municipality,  airport  authority, 
school,  college,  refuge  or  other  public 
entity  (other  than  a  university  used  for 
resevch  purposes);  or  (2)  a  person  who 
is  not  a  producer  and  resides  in  another 
State.  To  implement  the  noiu«sidency 
provision,  the  interim  rule  provided  that 
in  the  case  of  corporations  and 
partnerships  the  forfeiture  would  not 
apply  if  a  person  (or  persons)  with  a  20- 
percent  interest  in  the  entity  had  their 
primary  residence  in  the  State  where  the 
quota  was  allocated. 

Also,  a  3-year  grace  period  was 
allowed  in  the  interim  rule  for 
involuntary  acquisitions  by  foreclosure 
or  otherwise.  Further,  for  situations 
where  the  ineligible  party  held  the  £aim 
prior  to  August  1, 1997,  die  rule 
provided  that  the  quota  would  be 
forfeited  as  of  that  date  unless  there  was 
a  sale  or  transfer  of  the  quota  by  that 
date  and  to  that  end  the  interim  rule 
allowed  for  the  parties  to  complete  the 
paperworii  by  October  1, 1997.  The  rule 
e&cdvely  allowed  the  sale  of  the  future 
right  to  the  quota  to  be  effective  for  this 
purpose  rather  than  simply  limit  the 
sale  exemption  to  sales  or  transfers  of 
existing,  operational  quotas.  For  feim 
acqiusidons  after  August  1, 1997,  the 
rule  provided,  in  accord  with  the 
statute,  that  if  an  ineligible  party  bought 
the  farm,  the  quota  would  not  be 
forfeited  but  no  quota  would  be 
established  for  the  farm  involved  until 


the  ineligibility  was  corrected  or  the 
quota  was  sold. 

There  were  17  comments  opposed  to 
the  ineligibility  of  nonresident, 
nonproducers  and  of  certain  public 
entities  for  quota  allocation.  The 
respondents,  representing  nonresident, 
nonproducer  quota  holders  and  several 
resident  quota  holders  opposed  this 
provision  on  the  grounds  it  unfairly 
discriminated  based  on  State  of 
residency.  Several  suggested  that  the 
provision  is  unconstitutional.  Aside 
from  losing  quota,  several  expressed 
concern  that  the  provision  adversely 
impacted  the  value  of  their  farm  as  an 
inheritance  because  their  heirs  were 
residents  of  another  State.  Most 
respondents  stated  that  not  living  in  the 
State  in  which  the  quota  was  allocated 
was  due  to  conditions  beyond  their 
control,  such  as  family  situations,  health 
or  other  reasons  and  that  the  State  in 
which  a  quota  holder  resided  should 
have  no  bearing  on  a  national  quota 
program.  One  respondent  stated  that  the 
quota  held  by  public  entities  provided 
a  source  of  peanut  quotas  for  yoimger 
farmers  who  were  just  starting  to  farm. 

The  ineligibiUty  provisions  are 
statutory  and  must  be  enforced. 
However,  the  rules  have  been  amended 
to  provide  for  corporations  and  other 
specially  chartered  entities  such  as 
estates  and  limited  partnerships  to  be 
considered  residents  of  the  place  where 
they  are  incorporated  or  created  as  well 
as  residents  of  any  State  where 
individuals  with  at  least  a  cumulative 
20-percent  interest  in  the  entity  reside. 
The  incorporation  and  creation  nde 
replaces  the  "primary  place  of  business" 
test  that  was  includml  in  the  interim 
nde  and  which  could  have  allowed  for 
the  maintenance  of  quotas  by  entities 
with  no  real  tie  to  the  State  except  for 
the  quota  itself.  Also,  with  respect  to 
defining  who  is  a  "producer"  of  peanuts 
for  purposes  of  these  rules,  the  fiinal  rule 
provides,  as  a  good  feith  test,  that  the 
would-be  producer  must  have  at  least  a 
15-percent  interest  in  the  quota  peanut 
crop.  A  lower  amount  woidd  suggest 
that  the  "risk"  was  incidental  to  other 
arrangements.  Also,  after  further  review 
of  the  statute,  the  final  rule  eliminates 
provisions  which  would  allow  for 
avoidance  of  the  forfeiture  by  the  sale, 
by  October  1, 1997,  of  the  future  right 
to  the  quota.  It  has  been  determined 
(and  the  rule  has  been  amended 
accordingly)  that  August  1, 1997,  should 
be  read  as  an  absolute  deadline  in  that 
it  appears  correct  to  presume  that 
Congress  did  not  contemplate  sales  of  a 
quota  to  differ  from  the  historical 
method  of  allowing  sales  only  to  be 
made  of  an  existing,  established  quota — 
not  future  rights  to  a  quota.  Presumably, 


if  Congress  has  intended  or  expected 
othenvise.  there  would  have  been  some 
indication  of  that  intent.  On  further 
review,  none  appears.  In  special  cases  of 
reliance  on  the  previous  rule,  the 
Deputy  Administrator  may  consider  the 
granting  of  relief  but  it  is  not  expected 
that  there  will  be  cases  in  which  such 
relief  is  justified.  Otherwise,  to  avoid 
forfeiture  of  the  quota,  the  owner  of  an 
ineligible  farm  with  a  1997  peanut  quota 
allocation  must:  (1)  Sell  the  quota  prior 
to  August  1, 1997;  (2)  beginning  with 
the  1997  crop,  produce  or  share  in  the 
production  of  the  quota  peanuts  on  the 
form;  or  (3)  consistent  with  this  rule  and 
prior  to  August  1. 1997,  establish 
residency  in  the  State  in  which  the 
quota  is  allocated. 

The  interim  rule  provided  that 
schools,  colleges  and  other  public 
entities  were  ineligible  for  quota 
allocation  begiiming  with  the  1998  crop. 
Upon  further  review  of  tlie  1996  Act,  the 
agency  has  determined  that  the  intent  of 
Congress  was  to  allow  public 
universities  to  hold  the  historic  research 
quotas,  provided  such  quotas  would 
continue  to  be  used  for  experimental 
and  research  purposes.  Accordingly, 
§  729.205(a)(1)  has  been  amended. 

Section  729.214 — Transfer  of  Quota  by 
Sale,  Lease,  Owner,  or  Operator 

Until  the  1996  Act,  quotas  could  not 
be  transferred  across  county  lines  except 
in  States  vtrith  a  small  total  quota. 
However,  the  1996  Act  allows  such 
transfers  in  all  States  up  to  certain 
percentages  of  each  county's  quota  and 
all  counties  with  quotas  under  a  certain 
amount  can  have  unlimited  transfers. 
Because  the  demand  for  transfers  could 
exceed  the  limits  in  some  coimties,  the 
interim  rule  allowed  for  lotteries  (the 
need  for  which  could  decrease  as  the 
allowable  pwcentage  increases).  The 
interim  rule  also  noted  that  the  1996  Act 
appeared  to  grant  considered  produced 
credit  for  any  out-of-county  transfers,  if 
the  quota  was  produced  or  considered 
produced  on  the  receiving  ferm.  This, 
the  rule  noted,  appeared  to  be  different 
from  the  rule  which  the  statute  seemed 
to  establish  for  within-county  transfers 
which  appeared  to  be  to  allow 
considered  produced  credit  only  once 
every  three  years.  The  importance  of 
considered  produced  credit  is  that  it  can 
help  the  transferring  ferm  avoid  a  loss 
of  quotas  under  the  provisions  of  the 
1938  Act  which  provide  for  reducing 
quotas  for  nonpioduction. 

A  total  of  25  respondents  commented 
on  several  provisions  of  the  interim  rule 
applicable  to  quota  transfers.  There 
were  19  respondents  who  requested  that 
within-county  transfers  be  treated  the 
same  as  out-of-county  transfers  with 
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respect  to  protecting  the  quota  on  the 
transferring  farm  if  the  quota  is 
produced  or  considered  produced  on 
the  receiving  farm.  One  respondent,  a 
regional  peanut  growers'  association, 
supported  the  interim  regulation's 
treatment  of  out-of-county  transfers. 

On  further  review  of  this  issue,  it  has 
been  determined  that  the  interim  rule 
should  be  amended.  The  provisions  of 
the  1938  Act  which  provide  for  leasing 
are  those  in  section  358-1.  Section  358- 
1(a)(1)(D)  provides  that  for  leases  imder 
section  358-1  the  transferring  farm  will 
receive  credit  so  long  as  the  quota  is 
produced  or  considered  produced  on 
the  receiving  form.  It  was  noted, 
however,  with  the  interim  rule,  that  the 
provisions  of  section  358-l(b)(4) 
continue  to  provide  that  where  a  farm 
poimdage  quota  was  leased  to  another 
owner  or  operator  of  a  farm  within  the 
same  county,  the  trai\sf erring  farm  can 
receive  considered  produced  credit  for 
one  year  in  any  3-year  base  period.  On 
further  review,  this  appears  to  be  an 
additional  allowance,  not  a  limitation, 
since  the  358-1  (b)(4)  credit  is  not  tied 
to  actual  production  or  planting  on  the 
receiving  farm  and  since  there  is  no 
actual  exclusion  of  within-county 
transfers  provided  for  with  respect  to 
the  allowance  in  358b.  Nor  is  there  an 
inherent  conflict  given  the  special 
conditions  of  358b.  Further,  the 
provisions  in  section  358-l(b)(3)  for 
removing  quotas  that  are  not  produced 
provide  that  such  reductions  shall  be 
made  on  such  Cair  and  equitable  basis  as 
the  Secretary  determines  to  be 
appropriate.  It  does  not  appear  equitable 
or  logical  to  apply  a  more  difBcult 
standard  to  wi^n-county  transfers  in 
light  of  the  1996  amendments,  nor  does 
there  appear  to  be  reason  to  believe  at 
this  time  that  such  was  Congress' 
intention. 

Accordingly,  the  regulations  have 
been  revised  as  to  within-country 
transfers.  They  will  receive  the  same 
considered  produced  credit  that  is 
available  for  out-of-county  transfers  and, 
in  addition,  if  they  have  not  otherwise 
received  considered  produced  credit  on 
a  spring  lease  in  a  3-year  base  period, 
they  can  receive  credit  for  a  transfer  for 
one  year  of  the  3-year  base  period  for  a 
transfer  even  if  the  quota  was  not 
produced  or  considered  produced  on 
the  receiving  farm. 

There  were  seven  comments  which 
addressed  the  method  of  administering 
the  provisions  of  the  1996  Act  with 
respect  to  out-of-county  sale  and  lease 
limitation.  One  respondent  opposed  the 
lottery  in  favor  of  prorating  the  amount 
eligible  for  out-of-county  transfer  among 
all  applicants  requesting  such  transfers. 
Another  respondent  fevored  a  first- 


come,  first-granted  method  for 
approving  such  transfers.  Five 
respondents  were  concerned  that,  in 
certain  counties,  the  register  of 
producers  requesting  to  transfer  quotas 
out  of  county  was  being  filled  with 
producers  who  had  no  intention  of 
effecting  such  transfers,  thereby 
decreasing  the  likelihood  that  bona  fide 
requests  for  out-of-coimty  transfers 
would  be  selected  in  a  lottery.  Also,  in 
some  cases,  producers  selected  by  the 
lottery  were  unable  to  secure  an 
agreement  for  an  out-of-county  transfer, 
thereby  leaving  the  maximum  transfer 
percentage  unrealized.  Suggestions  for 
decreasing  the  potential  for  such  a 
possibility  included  the  following:  (1) 
Permitting  only  those  having  a  valid 
agreement  for  sale  or  lease  lO  be 
registered  for  the  lottery,  (2)  allowing 
alternate  selections  to  transfer  if  the 
original  lottery  picks  chose  not  to 
transfer  out  of  county,  (3)  coimting  only 
the  sales  or  leases  actually  transferred 
out  of  coimty  toward  fulfilling  the 
transfer  percentages,  and  (4)  otherwise 
limiting  the  lottery  to  persons  who  will 
actually  transfer  out  of  county. 

In  aoidition,  three  respondents  stated 
the  view  that  the  intent  of  the  law  to 
transfer  quotas  to  those  actually 
producing  the  quota  was  being 
circumvented  with  the  lottery  system  by 
the  selection  of  those  who  made 
temporary,  out-of-coimty  transfers, 
thereby  displacing  those  who  wished  to 
effect  permanent  transfers.  Each  of  these 
respondents  suggested  giving  permanent 
out-of-county  transfers  priority  over 
temporary  transfers. 

To  allow  more  flexibility  for  handling 
changing  circumstances,  the  rule  would 
allow  a  method  other  than  a  lottery  to 
be  used.  However,  for  the  immediate 
crop  year,  it  is  expected  and  planned 
that  a  lottery  will  be  used.  Some  of  the 
distribution  problems  should  be  solved 
by  the  increasing  transfer  percentage 
allowed  for  in  the  statute.  With  respect 
to  permanent  transfers,  the  regulations 
currently  permit  priority  for  transfer  by 
sale  and  it  is  anticiftated  that,  begiiming 
with  the  1997  crop  of  peanuts,  such 
priority  will  be  applied. 

The  agency  does  not  plan  to  use  a  pro 
rata  distribution  method  as  that  would 
unnecessarily  divide  up  the  marketable 
quota  and  would  complicate  the  making 
of  a  pre-lottery  lease  agreement.  First- 
come,  first-served  would  in  this 
instance  induce  a  new  element  of 
uncertainty  and  stress  with  little  or  no 
real  gain  over  the  ciurent  lottery  systam 
and  would  place  some  farms  at  a 
disadvantage  to  other  farms  on  grounds 
wholly  unrelated  to  the  transfer  of  the 
quota.  As  to  failed  transfers,  the  agency 
plans,  eSiective  with  the  immediate  crop 


year,  to  provide  a  method  whereby  a 
transferor  who  fails  to  complete  the 
transfer  is  replaced  in  a  timely  manner 
by  a  substitute  transferor. 

Three  respondents  supported  the 
interim  rule  with  respect  to  prohibiting 
the  transfer  to  and  &om  the  same  farm 
during  the  same  transfer  period.  One 
respondent  suggested  allowing  a 
permanent  transfer  to  the  farm  and  a 
temporary  transfer  from  the  farm  for  the 
same  period.  Another  suggested 
"easing"  the  regulation  that  prohibits  a 
quota  that  is  permanently  transferred  to 
the  farm  from  being  permanently 
transferred  fit>m  the  farm  for  three  years. 

It  appears  on  further  review  of  the 
regulations  that  the  rules  do  not,  as 
such,  forbid  a  farmer  who  has  recently 
been  the  recipient  of  a  permanent  quota 
transfer  from  then  making,  in  the  same 
year,  a  temporary  transfer,  by  spring 
lease,  to  another  farm.  Rather,  such 
farms  can  make  those  transfers  under 
the  same  conditions  as  would  apply  if 
the  farm  which  is  the  transferring  farm 
in  the  temporary  transfer  had  held  the 
quota  for  a  long  period  of  time  prior  to 
that  transfer.  However,  the  regulations 
have  been  modified  to  further  clarify 
that  a  farm  caimot,  as  far  as  "spring 
leases"  are  concmned,  receive  a  quota 
by  a  temporary  transfer  and  then 
transfer  that  quota  to  another  ferm  by  a 
temporary  transfer  in  the  same  lease 
period.  That  is,  the  interim  rule  is 
amended  to  make  clear  that  such 
"subleasing"  of  quotas  is  not  permitted. 

The  provisions  of  the  regulations 
restricting  permanent  transfer  to  and 
from  a  farm  are  not  changed  by  this  rule. 
However,  the  rule  is  amended  to  clarify 
the  limitations  on  permanent  transfers 
to  and  bom  the  same  farm  during  the 
same  year.  Further,  upon  review  of  the 
regulations  applicable  to  disposal  of  a 
tenant's  share  of  any  increased  quota,  it 
was  determined  that  applying 
permanent  transfer  limitations  to  such 
tenant's  shares  would  adversely  impact 
the  tenant's  ability  to  sell  the  quota 
allocation.  Accordingly,  the  rule  is 
amended  to  permit  the  sale  of  a  tenant's 
share  of  increased  quota  without 
sul^ecting  either  the  transferring  farm  or 
the  receiving  farm  to  any  of  the  transfer 
limitations  in  part  729. 

Section  729.216 — National  Poundage 
Quota 

One  respondoit  also  complained  that 
the  Department  of  Agriculture  (USDA) 
had  not  aUowed  for  sufficient  comment 
on  the  particular  quota  set  for  1996 
following  the  enactment  of  the  1996 
Act  The  rule  does  not  restrict  the  time 
for  comment  and  it  is  USDA's  intent  to 
allow  for  such  comment  as  is 
practicable  within  the  time  constraints 


set  by  Congress  for  aimouncing  the 
quota. 

Other  Changes  and  Correctioiis 

1.  Definitions 

The  definition  of  "farmers  stock 
peanuts"  is  revised  to  specify  that  dug 
peanuts  which  are  not  marketed  but 
which  are  disposed  of  under 
supervision  of  a  representative  of  FSA 
will  not  be  considered  as  farmers  stock 
peanuts.  This  modification  is  intended 
to  arrive  at  a  more  equitable 
determination  of  what  constitutes  actual 
production  for  purposes  of 
determinations  to  be  made  under  the 
program  regulations. 

Also,  the  definition  of  "peanuts"  has 
been  revised  to  track  more  closely  with 
the  peanut  regulations  in  7  CFR  part 
1446.  This  should  avoid  any  possible 
confusion  in  the  application  of  terms 
and  rules. 

2.  Administration 

To  assist  producera  who  inadvertently 
fail  to  meet  the  final  deadline  for 
transferring  quotas,  this  final  rule 
amends  the  regulations  to  allow  the 
Deputy  Administrator  to  delegate 
auUiority  to  set  guidelines  for  waivers 
by  the  State  FSA  committees.  This 
action  will  expedite  producer  requests 
for  late-filed  transfers  and  help  assure 
that  available  peanuts  may  be  marketed 
as  quota  peanuts. 

3.  Temporary  Seed  Quota  (TSQ) 

Upon  review  of  the  interim  rule  with 
respect  to  TSQ  allocation  and 
experience  gained  bom  the  1996  crop. 
FSA  has  determined  that  a  sanction  is 
needed  in  instances  where  the  TSQ 
allocation  was  based  on  an  erroneous 
acreage  certification.  Accordingly,  when 
the  (»rtified  acreage  on  which  the  TSQ 
allocation  is  made  is  greater  than  the 
acreage  determined  b^  FSA  to  have  been 
planted  to  peanuts  by  more  than  the 
smaller  of  2  percent  of  the  certified 
acreage  or  5  acres,  a  penalty  wiU  be 
calcuLated  on  this  difference.  When  this 
tolerance  is  exceeded,  the  penalty  will 
be  determined  by  multipl3ring  the 
difference  between  the  certified  and 
determined  peanut  acreage  times  the 
applicable  per  acra  seeding  rate  used  in 
the  calculation  of  the  TSQ  times  140 
percent  of  the  applicable  per  pound 
quota  support  rate  for  the  crop  year 
involved.  The  authority  for  this  penalty 
is  found  in  section  358e  of  the  1938  Act 
which  allows  for  penalties  for  over 
marketings  of  quota  peanuts.  Since  such 
penalties  flow  from  normal  regulations 
applicable  to  the  poundage  quota 
system  for  peanuts,  thoe  does  not 
appear  to  be  a  need  for  new  rulemaking 


on  this  issue.  In  addition,  in  the  event 
of  an  erroneous  certification  within  the 
tolerance  allowed  by  the  rule,  the 
agency  may  make  corrections  in  the 
quota  for  the  farm  for  the  following  year 
and  may  still  assess  a  penalty  in  any 
instances  in  which  such  overrepgrting  is 
chronic  or  otherwise  foimd  to  have  been 
a  scheme  or  device  to  defeat  the 
purposes  of  the  program. 

The  requirement  in 
§  729.214(fM2Miii)(A)  that  90  percent  of 
the  transferring  farm's  quota  must  be 
planted  in  order  for  a  fall  transfer  to  be 
approved  is  amended  by  this  rule  to 
clarify  that  the  TSQ  allocation  is  not 
included  as  part  of  the  farm's  effective 
quota  with  respect  to  the  90-percent 
calculation. 

4.  Technical  Corrections 

Section  729.214  contains  a  reference 
in  paragraph  (b)(5Mii)  that  was  not 
changed  in  the  interim  rule  to  reflect 
that  die  referenced  paragraph  was 
redesignated  from  "(e)"  to  "(f)."  Also,  in 
paragraph  (1)  the  phrase  "all  out-of- 
county  transfers"  was  inadvertently 
included  with  owner-to-owner  and 
operator-to-operator  transfers.  The 
adjustment  to  production  history  in  this 
paragraph  is  applicable  only  to  owner- 
to-owner  and  operator-to-operator 
transfsra  and.  although  thme  were  odm 
changes  in  the  interim  rule  to  bring 
owner  and  operator  transfers  under  the 
provisions  of  the  new  out-of-county 
transfBT  provisions,  there  was  never  an 
intention  to  adjust  the  produced  credit 
for  out-of-county  transfers  not  involving 
owner-to-ownerand  operator-to- 
operator  transfers. 

Accordingly,  thin  final  rule  Amanda 
§  729.214(b)(5)(ii)  to  reflect  the  correct 
reference  and  §  729.2140)  to  remove  the 
reference  to  "all  out-of-coxmty 
transfen." 

Madificatiim  efPart  718 

This  rule  also  makes  a  correction  to 
provisions  of  7  CFR  718.11  as 
promulgated  in  a  rule  published  in  the 
Federal  Register  on  July  18, 1996  (61  FR 
37544).  That  section  provides  for  certain 
sanctions  to  apply  in  the  event  that  a 
person  is  involved  in  certain  drug- 
related  offenses  and  is  based  on  a 
statutory  provision  which,  by  its  terms, 
specifies  that  the  sanctions  shall  apply 
to  benefits  related  to  commodity 
production.  Section  718.11(b).  as 
promulgated,  only  applied  that 
limitation  literally  to  (b)(1)  of  that 
section  whereas  the  limitation,  to 
matters  of  commodity  production,  was 
intended  to  apply  to  (b)(1)  through 
(b)(3).  This  rule  makes  that  correction 
and  revises  the  provisions  of  that 


section  to  comport  more  closely  with 
the  language  of  the  statutory  provision. 

List  of  Subjects 

7  CFR  Part  718 

Acreage  allotments.  Authority 
delegations,  Crop  insurance 
reqtiirement.  Drug  traffic  control.  Price 
support  programs. 

7  CFR  Part  729 

Peanuts,  Penalties.  Poimdage  quotas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  part  718  is  amended 
and  the  interim  rule  for  7  CFR  part  729. 
-published  in  the  Federal  Regialer  on 
July  16. 1996  (61  FR  36997),  is  adopted 
as  final  with  changes  as  set  forth  below. 

PART  718— PROVISIONS  APPLICABLE 
TO  MULTIPLE  PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  718  is  amended  to  read  as  follows: 

Authority:  7  U.S.C.  1373, 1374,  7201  at 
seq.;  IS  U.S.C  n4b  and  714c:  and  21  U.S.C 

noft 

OOcVa 

2.  Section  718.11  is  amended  by 
revising  pitragraph  (b)  to  read  as  follows: 

f  718.11    Denial  e( 


(b)  Any  person  convicted  under 
Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance,  as  defined  in  21  CFR  part 
1308,  shall  be  ineligible  for,  with 
respect  to  any  commodity  produced 
during  the  same  year  and  the  next 
succeeding  four  yean: 

(1)  Any  price  support  loan  available 
in  accordance  with  parts  1446  and  1464 
of  this  title; 

(2)  Any  price  support  or  payment 
made  under  the  Commodity  Credit 
Corporation  Charter  Act; 

(3)  A  farm  storage  facility  loan  made 
under  section  4Qi)  of  the  Commodity 
Credit  Corporation  Charter  Act; 

(4)  Crop  Insxuance  under  the  Federal 
Crop  Insurance  Act; 

(5)  A  loan  made,  insured  or 
guaranteed  under  the  Consolidated  farm 
and  Rural  Development  Act  or  any  other 
provision  of  law  formerly  administered 
by  the  Farmers  Home  Administration:  or 

(6)  Any  payment  made  under  any  Act 


PART  729— PEANUTS 

3.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

ABlhority:  7  U.S.C  1301, 1357  et  geq., 
1372. 1373. 1375.  and  7271. 


2.'t4.18 
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4.  In  §  72g.l03(b),  the  definition  of 
"considered  produced  credit"  is 
amended  by  redesignating  paragraphs 
(ii)  through  (v)  as  paragraphs  (iii) 
through  (vi)  respectively,  and  adding  a 
new  paragraph  (b)(ii),  and  the 
definitions  of  "farmers  stock  peanuts" 
and  "peanuts"  are  revised  to  read  as 
follows: 

§729.103    Definitions. 


(b)  Terms. 

•  •         •        •        • 

Considered  produced  credit*  *  * 
(ii)  A  peanut  poundage  quota  that  was 
leased  and  transferred  by  a  transfer 
agreement  that  was  filed  before  August 
1  of  the  current  year  to  the  extent  the 
quota  was  produced  or  considered 
produced  on  the  receiving  faim; 
provided  further,  that  to  die  extent  that 
for  any  base  period  a  farm  receives 
credit  under  this  paragraph,  such  taim 
may  not  receive  credit  imder  paragraph 
(iii)  of  this  definition. 

•  •        •        •        • 

Farmers  stock  peanuts.  Picked  or 
threshed  peanuts  produced  in  the 
United  States  which  have  not  been 
changed  (except  for  removal  of  foreign 
material,  loose  shelled  kernels,  and 
excess  moisture)  from  the  condition  in 
which  picked  or  threshed  peanuts  are 
customarily  marketed  by  producers, 
plus  any  loose  shelled  kernels  that  are 
removed  from  farmers  stock  peanuts 
before  such  farmers  stock  peanuts  are 
marketed. 


Peanuts.  All  peanuts  produced, 
excluding:   - 

(i)  Any  peanuts  which  were  not  dug; 

(ii)  Any  dug  peanuts  not  picked  or 
threshed  which  are  disposed  of  under 
the  direction  and  supervision  of  FSA 
persoimel;  and 

(iii)  Green  peanuts. 
«        •        «        •        * 

5.  Section  729.104  is  amended  in 
paragraph  (d)(3)  by  adding  a  sentence  at 
the  end  of  the  paragraph  to  read  as 
follows: 

1729.104    AdmMstratton. 

•        •         •         •         ■ 

(d)-  *  * 

(3)*  *  "  Such  audiority  shall 
include,  bat  not  be  limited  to,  the 
delegation  of  the  authority  to  the  State 
FSA  committee  to,  acting  in  accordance 
with  such  instructions  as  the  Deputy 
Administrator  may  issue,  modify 
deadlines  for  the  filing  of  transfer  of 
peanut  quotas. 

6.  Section  729.204  is  amended  by 
adding  a  new  paragraph  (e)  at  the  end 
of  the  section  to  read  as  follows: 


§  729.204    Twnporary  Mad 
allocation. 


(e)  Penalty  for  erroneous  certification. 
If  the  certified  acreage  on  which  the 
temporary  seed  quota  allocation  is  made 
is  greater  than  the  acreage  determined 
by  FSA  to  be  planted  to  peanuts  by 
more  than  the  smaller  of  2  percent  of  the 
certified  acreage  or  5  acres,  the  producer 
shall  be  assessed  a  penalty  based  on  this 
difference.  The  penalty  amoimt  shall  be 
calculated  by  multiplying  the  difference 
between  the  certified  and  determined 
peanut  acreage  by  the  applicable  per 
acre  seeding  rate  used  in  the  calculation 
of  the  temporary  seed  quota  by  140 
percent  of  the  applicable  per  pound 
quota  support  rate  for  the  crop  year 
involved.  In  addition,  a  commensurate 
penalty  at  the  same  rate  may  be  assessed 
in  cases  within  the  tolerance  allowed  by 
the  previous  sentence  in  any  instance  in 
which  the  variance  is  determined  to  be 
due  to  a  scheme  or  device  to  defeat  the 
purposes  of  the  program,  or  is  repeated. 
Further,  all  errors  may  in  all  cases  result 
in  a  commensurate  diminution  of  the 
quota  allowed  the  farm  for  the  following 
year. 

7.  Section  729.205  is  amended: 

a.  In  paragraph  (a)(1)  after  the  word 
"entities"  by  adding,  the  parenthetical 
phrase  "(other  than  a  university  used  for 
research  purposes)", 

b.  By  revising  paragraph  (a)(2)(ii),  and 

c.  Redesignating  paragraph  (c)  as 
paragraph  (e),  revising  paragraph  (b), 
revising  the  new  redesignated  paragraph 
(e),  and  adding  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  729.206    Faraw  inatlgiMa  fof  twin 
poundage  quota. 

(a)  Ineligible  farms.  *  *  * 
(2)*   •   * 

(ii)  Whose  primary  domicile,  as 
determined  by  FSA,  in  the  case  of  any 
individual  is  in  a  State  outside  the  State 
in  which  the  quota  is  allocated  or,  in  the 
case  of  an  entity,  does  not  qualify  under 
this  section  to  be  considered  to  be  a 
resident  of  the  State  in  which  the  quota 
is  allocated. 

(b)  Determination  of  residency  and 
related  rules.  (1)  For  purposes  of 
administering  paragraph  (a)  of  this 
section,  an  entity  may  be  considered  a 
resident  of  the  State  in  which  the  quota 
is  located  if: 

(i)  It  is  determined  that  a  person  or 
persons  with  at  least  a  cumulative  20- 
percent  interest  in  any  such  entify  are 
individuals  whose  primary  residence  is 
in  the  State  in  which  the  quota  is 
allocated;  or 

(ii)  As  determined  appropriate  by  the 
Depufy  Administrator,  the  corporation 
or  other  entify,  but  not  a  general 


partnerahip  or  an  entify  not  recognized 
as  a  separate  and  distinct  legal  entify 
from  its  members,  has  been  created 
under  the  laws  of  the  State  in  which  the 
quota  is  allocated. 

(2)  For  purposes  of  the  provisions  of 
(a)(2)(i)  of  this  section,  a  person  shall 
not  be  considered  to  be  a  producer  of  a 
crop  of  peanuts  unless  such  person  is  at 
risk  for  at  least  15  percent  of  the 
proceeds  from  the  marketing  of  the 
production  of  the  quota  at  issue. 

(c)  Exemption  for  involuntary 
acquisition.  Paragraph  (a)(2)  of  this 
section  shall  not  apply  to  any 
involuntary  acquisition  of  a  farm  by 
foreclosure,  or  otherwise,  resulting 
directly  from  the  conduct  of  a  public 
business  in  the  State  in  which  the  quota 
is  allocated,  or  an  acquisition  resulting 
directly  by  reason  of  a  death.  The 
exemption  for  involuntary  farm 
acquisitions  allowed  under  the 
preceding  sentence  shall  only  apply  to 
the  establishment  of  quota  in  the  three 
crop  years  immediately  following  the 
date  of  the  involimtary  acquisition  of 
the  quota  farm. 

(d)  Applicable  crop  year.  For 
purposes  of  applying  the  rules  in 
paragraph  (a)  of  this  section  as  they 
regard  production,  the  determination  of 
whether  paragraph  (a)(2)  of  this  section 
applies  shall  be  made  based  on  the  crop 
last  planted  before  the  date  on  which 
the  determination  is  to  be  made. 

(e)  Allocating  forfeited  quota  and 
sales  of  quotas  subject  to  paragraph  (a). 
Except  for  the  exemption  for 
involuntary  acquisition  in  §  729.205(c). 
begiiuiing  in  1997  any  farm  poundage 
quota  held  on  or  after  August  1  of  1997 
by  an  ineligible  person  as  determined 
under  paragraph  (a)  of  this  section  shall 
be  allocated  from  the  quota  farm  to 
other  farms  in  the  same  State  in 
accordance  with  §  729.206  of  this  part; 
provided,  however,  that  if  the 
ineligibilify  arises  solely  because  of  a 
purchase  of  a  farm  after  August  1, 1997. 
or  involves  a  quota  which  is  acquired 
because  of  the  expiration  of  a  CRP 
contract  after  August  1. 1997,  the  quota 
shall  not  be  forfeited  but  may  not  be 
used  to  market  peanuts  until  the 
ineligibilify  is  determined  by  the  counfy 
committee  to  have  been  removed  or  the 
quota  is  sold  to  an  eligible  farm.  Such 
reallocadons  shall  be  made  to  the  extent 
practicable  but  shall  take  into  account 
those  instances  in  which  the  regulations 
call  for  an  ineligibilify  for  quota 
allocation  rather  than  forfeiture  of  the 
quota. 

8.  Section  729.214  is  amended: 
a.  In  paragraph  (b)(5)(ii)  by  removing 
the  words  "paragraph  (e)"  and  adding  in 
its  place  the  words  "paragraph  (f)"; 


b.  In  paragraph  (d)(2)(iv)  by  adding 
the  words  "or  other  method"  to  follow 
the  word  "lot"; 

c.  In  paragraph  (eHl)  by  removing  the 
words  "result  in  a  transfer"  and  adding 
the  words  "result  in  a  temporary 
transfer"  in  its  place; 

d.  In  paragraph  (f)(l)(iii)(A)  by  adding 
to  the  end  of  the  sentence  the  words 
"prior  to  adjustment  for  temporary  seed 
quota  allocated  to  the  farm"; 

e.  In  paragraph  (1)  by  removing  the 
words  "and  all  out-of-counfy  transfera"; 
and 

f.  By  revising  paragraphs  (f)(3}  (i)  and 
(m)  to  read  as  follows: 

1729.214    Transfer  of  quota  by  sale,  IMM, 
owner,  or  operanr. 

•  •         •         •         * 

(f)  Other  transfer  provisions — *  *  • 
(3)  Pennanent  transfer  of  quota  from 
a  farm."  *  * 

(i)  Permanent  transfer  of  quota  to  the 
farm.  For  the  amount  of  quota 
purchased  or  otherwise  permanenUy 
transferred  to  the  farm  in  the  current 
year  and  during  the  base  period,  as 
adjusted  for  any  increase  or  decrease  in 
such  quota  due  to  adjustment  in  the 
national  quota  during  the  base  period, 
except  that  a  transfer  of  a  tenant's  share 
of  any  peanut  quota  increase  shall  n'ot 
be  considered  for  purposes  of 
determinations  made  under  the 
provisions  of  this  paragraph. 

•  •        *        •        • 

(m)  Considered  produced  credit. 
Quota  that  is  leased  and  transferred 
from  a  farm  shall  be  considered 
produced  on  such  farm  to  the  extent  of 
considered  produced  oedit  set  forth  in 
the  definition  of  "Considered  produced 
credit"  in  §  729.103  of  this  part. 

Signed  at  Washington,  D.C.,  on  April  30. 
1997. 

Bmce  R.  Wmmt. 

Acting,  Administrator  Farm  Service  Agency. 
(PR  Doc.  97-11788  Filed  5-8-97;  8:45  am) 
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Importation  of  Pork  from  Sonora, 
Mexico 
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Inspection  Service.  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  the  imi>ortation 
of  animal  products  to  allow,  under 
certain  conditions,  the  importation  of 
fresh,  chilled  or  frozen  pork  from  the 
State  of  Sonora,  Mexico.  This  change  is 
warranted  because  it  removes 
uiuiecessary  restrictions  on  the 
importation  of  pork  from  Sonora, 
Mexico,  into  the  United  States. 

EFFECTIVE  DATE:  July  8, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgr^ve,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231,  (301)  734- 
8590. 

SUPPiaNENTARY  MFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  United 
States  Department  of  Agriculture 
(USDA),  has  promulgated  regulations 
regarding  the  importation  of  animals 
and  aniinal  products  in  order  to  guard 
against  the  introduction  into  the  United 
States  of  animal  diseases  not  currenUy 
present  or  prevalent  in  this  country. 
These  regulations  are  set  forth  in  the 
Code  of  Federal  Regulations  (CFR),  tide 
9,  chapter  I,  subchapter  D. 

On  April  18, 1996,  we  published  in 
the  Federal  Register  a  proi)osed  rule  (61 
FR  16978-17105,  Docket  No.  94-106-1) 
to  revise  the  regulations  in  six  different 
parts  of  9  CFR  to  establish  importation 
criteria  for  certain  animals  and  animal 
products  based  on  the  level  of  disease 
risk  in  specified  geographical  regions.  In 
proposing  the  amendments  to  the 
regulations,  we  stated  that  we 
considered  the  proposed  regulatory 
changes  to  be  consistent  with  and  to 
meet  the  requirements  of  international 
trade  agreements  that  had  recendy  been 
entered  into  by  the  United  States. 

We  solicited  comments  concerning 
our  proposal  for  90  days  ending  July  17, 
1996.  During  the  comment  period, 
several  commenters  requested  that  we 
extend  the  period  during  which  we 
would  accept  comments.  In  response  to 
these  requests,  on  July  11, 1996,  we 
published  in  the  Federal  Registn'  a 
notice  that  we  would  consider 
comments  on  the  proposed  rule  for  an 
additional  60  days  ending  September 
16, 1996  (61  FR  36520,  Docket  No.  94- 
106-4).  During  the  conunent  period,  we 
conducted  four  public  hearings  at  which 
we  accepted  oral  and  vnitten  comments 
from  the  public.  These  public  hearings 
(announosd  in  the  Fednal  Kegietfa-  on 
May  6  and  May  29, 1996. 61  FR  20190- 
20191  and  26849-26850.  Docket  Nos. 
94-106-2  and  94-106-^.  Fespectively) 


were  held  in  Riverdale,  MD;  Atlanta, 
GA;  Kansas  Cify,  MO;  and  Denver,  00. 

We  received  113  comments  on  the 
proposed  rule  on  or  before  September 
16, 1996.  These  comments  came  from 
representatives  of  State  and  foreign 
governments,  international  economic 
and  political  organizations,  veterinary 
associations.  State  departments  of 
agriculture,  livestock  industry 
associations  and  other  agricultural 
organizations,  importing  and  exporting 
associations,  members  of  academia  and 
the  research  communify.  brokerage 
firms,  exhibitors,  animal  welfare 
organizations,  and  other  members  of  the 
public. 

Based  on  our  review  of  the  comments 
received  on  our  proposed  rule,  it  is  clear 
that  drafting  a  final  rule  in  response  to 
recommendations  submitted  by 
commenters  will  require  close  analysis 
of  numerous  and  complex  issues. 
However,  it  is  also  clear  to  us  that  there 
are  a  limited  nimiber  of  provisions 
within  the  proposal  that  we  can  make 
final  at  this  time.  Where  these 
provisions  involve  trade,  we  believe  that 
delaying  their  implementation  is 
unwarranted  and  not  in  the  best 
interests  of  trade  relations  with  other 
countries.  In  this  final  rule  we  are 
establishing  provisions  based  on  the 
importation  procedures  set  forth  in  our 
proposed  rule,  described  below,  to 
allow  the  importation,  under  certain 
conditions,  of  fresh,  chilled  or  frozen 
pork  from  the  State  of  Sonora,  Mexico. 

Under  the  regulations  prior  to  the 
effective  date  of  this  final  rule  (9  CFR 
94.9).  the  entire  country  of  Mexico  was 
considered  to  be  a  country  in  which  hog 
cholera  existed.  As  part  of  our  proposed 
rule,  we  proposed  to  classify  the  State 
of  Sonora.  Mexico,  as  a  region  that 
presents  only  a  slight  risk  of  introducing 
hog  cholera  into  the  United  States.  In 
meeting  the  criteria  for  the  proposed 
classification  of  a  "slight  risk"  for  hog 
cholera,  Sonora  also  met  all  of  the 
criteria  currendy  used  to  designate 
countries  free  of  hog  cholera,  as 
discussed  below.  However,  due  to 
additional  fectors,  such  as  the  disease 
stahis  of  surrounding  regions,  we 
determined  that  the  region  of  Sonora 
posed  more  than  a  ne^Ugible  risk  of 
introducing  hog  cholera  into  the  United 
States  if  mitigating  measures  were  not 
applied  to  the  importation  of  fresh, 
chilled  or  frozen  pork  from  that  region. 
These  measures  included  the 
requirements  that  the  poik  come  from 
swine  that  were  raised  and  slaughtered 
in  Sonora,  and  that  an  authorized 
official  of  Mexico  certify  as  to  the  origin 
of  the  pork.  Additionally,  an  authorized 
official  of  Mexico  would  need  to  certify 
that  the  pork  had  not  been  in  contact 
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with  poric  from  areas  of  greater  risk  than 
Sonora  for  hog  cholera. 

Of  the  comments  we  received  on  our 
proposed  rule,  a  small  number 
addressed  our  proposed  classification  of 
Sonora,  Mexico,  and  mitigating 
measures  for  animal  products  from  that 
region.  Commenters  on  these  issues 
included  United  States  State 
departments  of  agriculture,  foreign 
govenunental  representatives,  foreign 
industry  associations,  and  other 
members  of  the  public. 

One  commenter  opposed  allowing  the 
importation  of  fresh  pork  products  from 
Sonora.  stating  that  the  potential  danger 
of  introducing  hog  cholera  into  the 
United  States  would  be  too  great.  The 
commenter  did  not  include  any 
supporting  information.  We  are  making 
no  changes  based  on  this  comment.  In 
Jiue  1994,  the  Department  received  a 
request  from  the  Chief  Animal  Health 
Official  in  Mexico  for  recognition  of  the 
State  of  Sonora  as  a  region  free  of  hog 
cholera  under  the  sanitary  and 
phytosanitary  provisions  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  General  Agreement  on 
Tariffs  and  Trade  (GATT).  A  team  of 
APHIS  personnel  reviewed  this  request 
and  condiicted  a  site  visit  in  October 
1994.  which  confirmed  the  facts  of  the 
request  from  the  Mexican  government. 
Based  on  this  site  visit  and  our  analysis 
of  data  provided  to  APHIS  by  Mexico, 
we  consider  it  appropriate  to  classify 
Sonora,  Mexico,  as  a  region  frtim  which 
fresh,  chilled  or  frozen  pork  can  be 
imported  with  negligible  risk,  provided 
the  mitigating  measures  described  above 
are  applied. 

Several  commenters  supported  the 
proposed  classification  of  Sonora. 
Several  other  commenters  stated  that 
the  proposed  classification  of  Sonora 
does  not  include  the  final  risk  analysis 
necessary  for  considering  Sonora  a 
region  of  slight  risk  for  hog  cholera,  and 
that  such  information  should  be 
published  in  the  regulations.  In  this 
final  rule,  we  are  allowing  the 
importation  of  fresh,  chilled  or  frt>zen 
poric  &T>m  Sonora,  Mexico.  In  our 
proposed  rule,  we  published  the  criteria 
we  considered  in  classifying  Sonora  as 
a  region  bom  which  fresh  pork  could  be 
imported  with  negligible  risk  under 
specified  conditions. 

Our  decision  to  consider  Sonora  such 
a  region,  made  following  a  1994  site 
visit  to  Sonora  and  elsewhere  in 
Mexico,  was  based  on  analysis  of  the 
following  factors:  (1)  That  hog  cholera 
vims  has  not  been  diagnosed  in  Sonora, 
Mexico,  since  1985;  (2)  that  there  are 
currently  no  reported  outbreaks  of  hog 
cholera  in  any  of  the  States  of  Mexico 
or  the  United  States  that  adjoin  the  State 


of  Sonora,  Mexico  (the  last  reported 
outbreak  in  any  of  these  States  occurred 
in  1990);  (3)  that  vaccination  for  hog 
cholera  has  been  prohibited  in  Sonora 
since  1989;  (4)  that  adjacent  States  of 
Mexico  are  separated  by  natural 
physical  barriers  or  manmade  fences;  (5) 
that  all  border  access  points  from 
adjacent  States  of  Mexico  are  controlled 
to  prevent  movement  of  swine  or  swine 
products  into  the  State  of  Sonora;  (6) 
that  movements  of  swine  and  swine 
products  into  the  State  of  Sonora  from 
other  States  of  Mexico  are  eBattively 
restricted;  (7)  that  the  State  of  Sonora 
maintains  effective  passive  and  active 
surveillance  systems;  and  (8)  that  the 
laws,  regulations,  policies,  and 
infrastructure  in  the  State  of  Sonora  and 
the  country  of  Mexico  have  been 
reviewed  by  the  Administrator  and  have 
been  determined  to  be  adequate  to 
detect  and  rapidly  eradicate  hog  cholera 
in  the  event  of  an  outbreak.  By  meeting 
the  criteria  described  above  in  this 
paragraph  in  points  (1).  (2).  (6),  (7),  and 
(8),  Sonora  also  met  the  criteria  we  use 
under  the  current  regulations  to 
determine  a  country  to  be  free  from  hog 
cholera. 

In  order  to  reduce  from  a  slight  level 
to  a  negligible  level  the  risk  of  the 
introduction  of  hog  cholera  from 
Sonora.  we  proposed  to  require  that 
fresh  pork  imported  from  Sonora  not 
have  been  in  contact  with  pork  from  any 
region  classified  as  having  more  than  a 
slight  risk  for  hog  cholera,  and  that  this 
be  certified  to  by  an  authorized  official 
of  the  Mexican  government.  This 
requirement  ensiues  that  only  fresh 
pork  from  Son(»a  that  has  not  been  in 
contact  with  pork  from  regions  with  a 
higher  risk  for  hog  cholera  is  imported 
into  the  United  States.  The  details  of  the 
1994  on-site  evaluation  are  available  by 
contacting  the  person  listed  under  POR 
FURTHER  mrOnUkVOH  OONTACT. 

One  commoiter  stated  that  although 
the  proposed  classification  of  Sonora 
appears  to  be  valid  using  qualitative 
criteria,  it  is  not  clear  whether  the  risk 
classification  did  or  will  include  a 
quantitative  risk  analysis.  The 
commenter  stated  that  because  the 
classification  of  Sonora  was  included  in 
the  proposed  rule,  a  quantitative  risk 
assessment  should  not  be  necessary.  In 
our  proposed  rule,  we  based  the 
proposed  provisions  regarding  Sonora 
on  the  fact  that  it  met  the  proposed 
qualitative  criteria  as  a  "slight  risk" 
region  for  hog  cholera.  ThmCora,  fresh, 
chilled  or  frtnen  pork  could  be  exported 
from  that  region  with  negligible  risk  of 
introducing  bog  cholera  into  the  United 
States,  provided  mitigating  measures 
were  met.  We  are  basing  the  provisions 
of  this  final  rule  on  that  assessment 


Some  commenters  objected  to  our 
proposal  to  apply  mitigating  measures 
to  importations  of  fresh  pork  from 
Sonora.  The  commenters  recommended 
instead  that  Sonora  be  treated  simply  as 
a  region  in  which  hog  cholera  is  not 
known  to  exist.  We  are  making  no 
changes  based  on  these  comments. 
Although,  as  proposed,  we  would 
consider  Sonora  a  region  where  there  is 
only  a  a  slight  risk  of  introducing  hog 
cholera,  we  stated  that  other  factors, 
including  vaccination  history  and 
adjacency  to  higher  risk  areas,  require 
adding  certain  mitigating  measures  on 
fresh  pork  importations  from  Sonora. 
We  consider  the  fact  that  Sonora  is 
adjacent  to  other  regions  of  Mexico  not 
considered  to  be  free  of  hog  cholera  to 
create  a  slight  risk  of  the  introduction  of 
hog  cholera  from  fresh  pork  from 
Sonora.  unless  mitigating  measures  are 
applied.  The  slight  risk  of  hog  cholera 
from  unmitigated  importation  of  fresh, 
chilled  or  frozen  pork  from  Sonora  is 
reduced  to  a  negligible  level  if  an 
authorized  official  certifies  that  the  pork 
came  from  swine  raised  and  slaughtered 
in  Sonora  and  that  it  has  not  been  in 
contact  with  pork  from  areas  of  greater 
risk  for  hog  cholera. 

One  commenter  stated  that  the 
proposed  requirements  for  the 
importation  of  animal  products  under 
part  94  do  not  allow  for  the  importing 
countries  to  apply  different,  but 
equivalent,  risk  mitigation  measures. 
The  commenter  stated  that  such  an 
omission  is  contrary  to  the  equivalence 
principle  under  the  World  Trade 
Organization  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures,  established 
under  the  General  Agreement  on  Tariffs 
and  Trade.  We  are  making  no  changes 
based  on  this  comment  at  this  time.  In 
our  proposal,  we  proposed  quantitative 
risk  assessment  options  that  would 
allow  different  risk  mitigation  measures. 
We  are  currently  reviewing  the 
comments  we  received  on  these  options 
and  will  address  them  in  future 
rulemaking.  Additionally,  should 
alternative  risk  mitigation  measiues  be 
submitted  to  APHIS,  we  will  review 
them  carefully  and.  when  appropriate, 
we  will  propose  changes  in  the  fiiture 
with  regard  to  the  regulatory  assessment 
of  their  use. 

Change  to  Section  94.15 

In  S  94.15(b)  of  the  existing 
regulations,  provisions  are  set  forth  to 
allow  fresh  pork  and  pori:  products  to 
transit  through  the  United  States  for 
immediate  export,  even  though  such 
pork  and  pork  products  are  not 
otherwise  allowed  entry  into  the  United 
States.  This  transiting  must  take  place 


imder  specified  conditions,  including 
sealing  of  the  container  carrying  the 
pork  and  pork  products  with  APHIS- 
approved  seals  in  the  region  of  origin, 
and  movement  through  the  United 
States  \mder  Customs  bond.  Under  the 
existing  regulations,  the  only  fresh  pork 
and  pork  products  that  may  transit  the 
United  States  under  these  conditions 
must  be  from  either  Chihuahua.  Sonora, 
or  Yucatan.  Mexico.  Under  this  final 
rule,  pork  from  Sonora  that  could 
previously  only  transit  the  United  States 
for  export  under  §  94.15  may  now  also 
be  entered  into  the  United  States  if  the 
conditions  of  §  94.20  are  met. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
analyses  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
are  set  forth  below. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  we  are  required 
to  include  in  our  Regulatory  Flexibility 
Analysis  a  description  of  significant 
alternatives  to  this  rule.  In  developing 
this  rule.  APHIS  considered  either  (1) 
taking  no  action  on  the  proposed 
requirements  for  the  importation  of 
fresh,  chilled  or  frozen  pork  from 
Sonora.  Mexico.  (2)  allowing  the 
importation  of  fresh,  chilled  or  frozen 
pork  from  Sonora  under  conditions 
different  from  those  proposed,  or  (3) 
adopting  the  proposed  conditions. 

We  rejected  the  first  alternative, 
because  it  would  retain  the  restrictions 
on  the  importation  of  fresh,  chilled  and 
frozen  pork  from  the  entire  coimtry  of 
Mexico  that  are  set  forth  in  the  existing 
regulations.  Because  fresh,  chilled,  or 
frozen  pork  can  be  imported  under 
specified  conditions  from  Sonora  with 
negligible  hog  cholera  risk,  taking  no 
action  would  not  be  scientifically 
defensible  and  would  be  contrary  to 
trade  agreements  entered  into  by  the 
United  States.  We  also  rejected  the 
second  alternative,  which  would  allow 
the  importation  of  fresh,  chilled,  or 
frozen  pork  from  Sonora  under 
conditions  other  than  those  proposed.  In 
developing  the  proposed  criteria  for  the 
importation  of  such  pork,  we 
determined  that  criteria  and  mitigating 
measures  less  stringent  than  those 
proposed  would  increase  the  risk  of  the 
introduction  of  hog  cholera  into  the 
United  States  to  more  than  a  negligible 
level,  and  that  more  stringent  conditions 
would  be  unnecessarily  restrictive.  We 
consider  the  proposed  conditions  to  be 


both  efiiective  and  necessary  in  reducing 
to  a  negligible  level  the  risk  of  the 
introduction  of  hog  cholera  because  of 
fresh  pork  imports  from  Sonora. 

Under  5  U.S.C.  604.  we  are  also 
required  to  include  in  this  analysis  an 
assessment  of  comments  received  on 
our  Initial  Regulatory  Flexibility 
Analysis.  When  we  proposed  the 
conditions  for  the  importation  of  fresh 
pork  from  Sonora.  Mexico,  we  did  so 
based  on  the  information  available  to  us 
from  Mexico.  USDA  soiurces,  an  APHIS 
site  visit  to  Mexico,  and  scientific 
literatiue.  We  requested  conunents  on 
the  proposed  conditions  for  such 
importation  of  fresh  pork,  along  with 
the  rest  of  the  proposed  rule.  We 
received  and  considered  comments  on 
the  proposed  conditions,  and  discuss 
our  responses  to  these  comments  in  the 
"Supplementary  Information"  section, 
above.  After  reviewing  the  comments 
received,  we  continue  to  consider  the 
proposed  conditions  for  the  importation 
of  fresh  pork  from  Sonora,  Mexico,  to  be 
effective  in  reducing  the  risk  of  the 
introduction  of  hog  cholera  to  a 
negligible  level,  and  have  determined 
that  it  is  neither  warranted  nor 
necessary  to  revise  those  conditions  in 
this  final  rule. 

Anticipated  Eronamic  Impacts 

Under  this  rule,  fresh,  chilled  and 
frozen  pork  may  be  imported  from 
Sonora,  Mexico.  Under  the  regulations 
already  in  effect,  pork  processed  by 
cooking  or  curing  is  allowed  to  be 
imported  from  Mexico  under  specified 
conditions.  Pork  that  has  not  been 
processed  sufficiently  to  meet  the 
conditions  of  the  existing  regulations  is 
cbnsidered  fresh.  Fresh  pork  is 
customarily  shipped  chilled  or  frozen. 
This  rule  change  could  significantly 
alter  current  fresh  pork  production  and 
exports  from  Sonora  over  time,  because 
commercial  production  in  that  region  is 
relatively  new.  and  because  the  United 
States  has  imposed  restrictions  on  the 
importation  of  swipe  and  fresh  pork 
products  from  Mexico  for  over  20  years. 
Both  of  these  factors  make  it  difficult  to 
make  projections  on  possible  future 
fresh  pork  production  and  trade  from 
Sonora.  However,  based  on  various 
assumptions,  we  expect  that  fresh  pork 
products  from  Sonora  will  be  exported 
to  the  United  States.  The  most 
important  of  these  assiunptions  are  the 
followins: 

1.  Promiction  of  live  hogs  in  Sonora 
will  be  maintained  at  the  current  1.2 
million  head  level; 

2.  lliirty-five  percent  of  total  hog 
production  will  continue  to  be  shipped 
live  out  of  the  region  for  slaughter  and 
processing  elsewhere  (currently  most  of 


these  live  animal  shipments  go  to 
Mexico  Qty.  some  1,500  miles  away); 

3.  The  remaining  65  percent  of  hog 
production  will  be  processed  in  Sonora, 
with  14  percent  going  as  specialized 
pork  cuts  to  Japan;  the  remaining  86 
percent  will  be  available  for  use  in 
Mexico  or  shipment  to  the  United 
States: 

4.  liie  U.S.  base  year  is  assumed  to  be 
1994.  United  States  mari^tings  of 
95.697  million  head  of  slaughter  hogs 
were  registered  in  that  year  at  the 
average  price  of  $40.03  per  hundred 
weight  (CWT),  livewei^t  equivalent 
(LWE); 

5.  A  low-impact  scenario  assumes  that 
fresh  pork  imports  from  Sonora  will 
represent  products  from  about  67,000 
hogs.  This  level  of  imports  would 
represent  about  10  percent  of  the  pork 
production  of  Sonora.  Imported  Sonora 
fresh  pork  would  be  assumed  to 
substitute  perfectly  for  U.S.  porin  and 
displace  it  The  low-impact  scenario 
also  assumes  that  U.S.  hog  supply 
elasticity  in  the  United  States  is  0.15. 
Hog  demand  elasticity  is  assumed  to 
hold  at  -0.44  in  both  the  low  impact  and 
the  high  impact  scenarios; 

6.  A  high-impact  scenario  assiunes 
that  fresh  pork  imports  from  Sonora  will 
represent  products  from  134.160  hogs. 
This  level  of  imports  would  represent 
about  20  percent  of  the  pork  production 
in  Sonora.  The  high  impact  scenario 
assumes  that  U.S.  supply  elasticity  is 
0.075,  one-half  of  the  U.S.  hog  supply 
elasticity  assumed  in  the  low  impact 
scenario.  Again,  imported  fresh  pork 
products  would  be  assumed  to 
substitute  perfectly  for  U.S.  poric  and 
displace  it 

The  future  economic  impact  on  U.S. 
swine  producers  will  depend  on 
demand-side  factors,  such  as  consumer 
acceptance  of  Mexican  fresh  pork,  but 
probably  most  heavily  on  two  supply- 
side  &ctors:  (1)  Increases  in  total 
Mexican  fresh  p<»'k  production,  and  (2) 
the  composition  of  fresh  pork  shipped 
from  Sonora.  Mexico.  Mexican  export 
pork  supply  will  also  be  heavily  affected 
by  the  long-term  exchange  rate  between 
the  United  States  and  Mexico. 

The  impact  of  fresh  pork  imports  is 
difficult  to  forecast  because  of  the 
uncertainty  as  to  how  they  will 
substitute  for  current  foreign  and/or 
domestic  fresh  pork  products.  For 
example,  certain  Mexican  fresh  pork 
imports  may  not  affect  U.S.  producers  at 
all,  i.e.,  they  may  not  substitute  for 
similar  U.S.-produced  pork,  but.  rather, 
completely  substitute  for  and  displace 
similar  fresh  pork  products  currently 
imported  from  another  country.  In  this 
analysis,  we  are  assuming  that  Mexican 
fresh  pork  from  Sonora  will  displace  a 
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similar  U.S.  product,  causing  U.S.  Carm 
prices  to  decrease  by  .05  cents  to  .11 
cents  per  pound,  liveweight.  This  small 
price  decline  elicits  a  corresponding 
small  U.S.  producer  cutback  in 
production.  It  is  estimated  that  this 
cutback  could  represent  .018  to  .02 
percent  of  U.S.  production. 

Impact  on  U.S.  Consumers:  Assuming 
Mexican  producers  find  it  in  their 
interest  to  ship  &esh  pork  from  Sonora 
to  the  United  States,  consumer  welfare 
gains  of  $10.7  million  (low  impact 
scenario)  to  $24.5  million  (high  impact 
scenario)  annually  are  possible 
depending  on  the  volume  of  fresh  pork 
imports  from  Sonora  and  the  sensitivity 
of  U.S.  pork  product  supply  and 
demand  to  Mexican  imports.  This 
volume  of  pork  imports  could  range 
from  7  million  to  15  million  pounds  of 
additional  retail  pork  available  to  U.S. 
consimiers. 

Impact  on  U.S.  Livestock  Sector 
Primary  producers  of  livestock  and 
swine  pTtiducts  would  be  detrimentally 
afliected  by  fresh  pork  imports.  Producer 
losses  would  nearly  ofiiset  net  gains  to 
consumers.  A  breakdown  of  the 
anticipated  potential  impact  on  the  U.S. 
livestock  sector  follows: 

1.  Impact  on  Farrow-to-Finish  Swine 
Operators:  Imports  under  the  low- 
impact  scenario  are  assumed  to 
represent  pork  from  about  67,000  hogs 
per  year.  Barrow  and  gilt  slaughter  hog 
prices  would  be  expected  to  decrease  by 
about  5  cents  per  CWT  LWE.  This  lower 
price  would  elicit  a  cut  in  total  U.S.  hog 
production  of  between  10,000  and 
17,000  hogs  per  year  (depending  on  the 
supply  elasticity  assumed).  The  lower 
production  level  at  a  slightly  lower 
price  would  reduce  producer  receipts 
and  nearly  offset  net  gains  to 
consumers. 

Under  the  high-impact  scenario, 
increased  imports  would  be  expected  to 
represent  pork  from  about  134,000  hogs 
per  year.  Barrow  and  gilt  slaughter  hog 
prices  would  be  expected  to  decrease  by 
about  11  cents  per  CWT  LWE.  This 
lower  price  would  elicit  a  cut  in  total 
U.S.  hog  production  in  the  range  of 
20,000  to  34,000  hogs  per  year.  This 
lower  production  level — along  with  a 
lower  price — would  reduce  producer 
receipts  by  about  $24.5  million  per  year. 

Aluough  the  aggregate  potential 
producer  welfare  losses  appear 
substantial,  total  industry  sales  and  the 
large  number  of  swine  operations  would 
make  the  per  farm  producer  losses 
relatively  small.  In  1992,  there  were 
about  191,347  hog  and  pig  farms  in  the 
United  States,  of  which  it  is  estimated 
that  about  96.4  percent  would  be 
considered  "small"  entities  (annual 
sales  of  less  than  $0.5  million,  according 


to  Small  Business  Administration  (SBA) 
size  criteria).'  Total  value  of  hog 
inventories  in  December  1992  exceeded 
$4,147  billion,  producing  $9.9  billion  in 
sales  ^.  Small  hog  and  pig  entities 
maintain  over  70  percent  of  these  hog 
and  pig  inventories.  Historical  U.S.  data 
show  declining  farm  numbers  (but 
almost  stable  production)  and  persistent 
competitive  pressure  on  producers  to 
adopt  as  many  "least-cost"  production 
methods  as  possible.  Dividing  the 
adjusted  aggregate  economic  impact 
generated  under  the  two  scenarios  listed 
above  (low-  and  high-impact  scenarios) 
by  the  number  of  small  swine 
operations  would  produce  drops  in  net 
aimual  farm  income  of  almost  $67  and 
$143,  respectively. 

2.  Impact  on  Live-Hog  Dealers/ 
Transporters:  Under  eidier  the  low- 
impact  scenario  or  the  high-impact 
scenario,  the  effect  on  live-hog  dealers/ 
transporters  is  expected  to  be  minimal. 
Reductions  in  transporting  trips  of  U.S. 
hogs  would  be  expected  to  decline  by  86 
or  125  trips,  respectively,  based  on 
either  low  impact  or  high  impact.'  The 
reduction  in  activity  in  the  high-impact 
scenario  is  slight  in  relation  to  the 
estimated  500.000  hauls  of  U.S.  hog 
shipments  in  1994. 

Most  dealers/transporters  are 
considered  "small"  according  to  SBA 
guidelines  (that  is,  sales  of  less  than 
$12.5  million  and  employment  of  fewer 
than  500  employees).  Firms  in  this 
industry  are  assumed  to  be  classified  in 
the  general  Census  category  of  "motor 
freight  transportation  and  warehousing" 
("Standard  Industry  Classification" 
(SIC)  4212  and  4213).  with  over  10,600 
firms  in  1992.*  In  SIC  4212  (other  local 
trucking  (without  storage)  of  agricultural 
products),  there  are  6,203 
establishments  with  $2,197  billion  in 
revenue  in  1992  and  employment  of 
26,897  employees.  The  average  firm 
revenue  was  $354,183,  with 
employment  of  4  to  5  workers.  Thus,  the 
average  firm  in  the  industry  would  fall 
under  the  SBA  category  of  "small,"  with 
sales  of  less  than  $12.5  million  and 
fewer  than  500  employees.  In  SIC  4213 
(trucking,  except  local,  of  agricultural 
products),  there  are  4,483 


'  Source:  1992  Census  of  Agriculture.  Part  SI. 
"United  States  Summary  and  State  Data".  Table  50, 
Pg  123. 

2  Source:  Agricultural  Statistics.  1994.  USOA. 
Tables  399  (pg.  238)  and  392  (pg.  233). 

'  This  estimate  is  based  on  livestock  requirements 
reported  in  Livestock  Conservation  Institute. 
Colorado  State  University.  This  reference  states  that 
trucks  measuring  44  feet  long.  92  inches  wide  and 
8  feet  high,  should  be  able  to  handle  about  200  head 
of  slaughter  hogs. 

*  Census  information  was  obtained  from  Mr. 
Dennis  Shoemaker.  Agricultural  Statistician. 
Bureau  of  the  Census,  March  1995. 


establishments  with  $3.3  billion  in 
revenue  in  1992  and  employment  of 
30,518  employees.  The  average  firm 
revenue  was  $736,114,  with 
employment  of  6  to  7  workers.  Thus,  the 
average  firm  in  the  industry  would  fall 
under  the  SBA  category  of  "small,"  with 
sales  of  less  than  $12.5  million  and 
employment  of  fewer  than  500 
employees.  More  detailed  data  on  the 
actual  distribution  of  firms  by  size  are 
not  available  at  this  time. 

Estimation  of  the  potential  impact  of 
this  rule  on  the  live-hog  dealer/ 
transporter  sub-sector  is  not  possible 
given  the  available  data.  Census  data  on 
transporters  is  in  a  general  category  with 
other  agriciUtural  product  shipments. 
Thus,  it  is  unclear  how  important 
livestock  transportation  is  to  a  particular 
"small"  firm's  business.  Additional  data 
are  also  needed  on  average  miles 
traveled  and  net  returns  per  trip.  The 
relatively  small  anticipated  reduction  in 
trips  suggests  that  the  economic  impact 
on  this  sub-sector  will  probably  be  very 
small.  Further,  if  we  assimie  that  these 
reductions  will  fall  evenly  across  all 
firms,  this  reduced  level  of  economic 
activity  is  not  expected  to  drive  any  one 
small  livestock  dealer/transporter  out  of 
business. 

3.  Impact  on  Hog  Processing  Plants: 
As  discussed,  the  reduction  in  swine 
marketings  is  expected  to  be  very  small 
in  relation  to  ctirrent  marketings.  The 
loss  of  processing  activity  generated  by 
the  displacement  of  17,000  to  34,000 
hogs  (depending  on  the  assimied  levels 
of  imports)  would  be  slight  compared 
with  slaughter  levels  of  almost  96 
million  head  in  1994. 

The  size  distribution  of  firms  in  this 
sub-sector  makes  it  difficidt  to  allocate 
the  small  losses  estimated  above  across 
large  and  small  firms.  In  the  past,  the 
desire  to  cut  transportation  costs  of 
livestock  and  livestock  products,  to  gain 
economies  of  scale  in  plant  operations, 
and  to  shift  to  newer  plants  (without 
existing  labor  contracts)  have  led  to 
increased  industry  concentration  in  this 
U.S.  sub-sector.  The  exit  of  many  older, 
smaller  plants  and  companies  has  also 
contributed  to  increased  market 
concentration.  Most  firms  have 
multimillion  dollar  operations  made  up 
of  new,  large,  state-of-the-art  slaughter 
and  packing  plants.  In  1992,  there  were 
1,385  meat  packing  establishments  in 
the  United  States,  down  frt>m  1,434 
such  establishments  in  1987  '.  The  1987 
data  indicate  that  88  pork-slaughter 
companies  had  more  than  20 
employees.  These  companies  had 


34,300  employees  in  all,  with  a  payroll 
of  $713.8  million  and  shipments  of  pork 
valued  at  $11.6  bilIion.<^ 

Summary 

Allowing  the  importation  of  fresh, 
chilled  or  fitjzen  pork  from  Sonora, 
Mexico,  could  lead  to  some  changes  in 
Mexican  fresh  pork  production  and 
trade.  Assimiing  stable  production  and 
a  relatively  "neutral"  currency  regime, 
diversion  of  current  Mexican  &«sh  pork 
trade  would  allow  Mexico  to  make  some 
minor  inroads  into  the  U.S.  fr«sh  pork 
market,  especially  in  the  U.S. 
Southwest.  Two  scenarios  examined — a 
low-impact  and  a  higb>impact 
situation —  could  produce  annual 
consimier  welfare  gains  of  .07  cents  to 
.16  cents  per  pound  retail  weight,  and 
producer  losses  of  .05  cents  to  .11  cents 
per  pound,  liveweight.  These  consimier 
welfare  gains  and  producer  welfare 
losses  will  depend  mainly  on  the 
amount  of  fresh  pork  imported,  but  also 
on  how  consumers  react  to  Mexican 
fresh  pork  product  imports. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  has  been  designated  by  the 
Administrator,  Office  of  Information 
and  Regidatory  Afi^airs,  Office  of 
Management  and  Budget,  as  a  major  rule 
under  the  Small  Business  R^ulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121,  5  U.S.C. 
801-808).  Therefore,  it  has  been 
submitted  for  a  60-day  Congressional 
review  in  accordance  with  that  Act,  and 
will  not  become  effective  until  that 
review  period  ends. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule  (1)  preempts  all  State 
and  local  laws  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  e£Eect: 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  actions  required  or 
authorized  by  this  rule  will  not  present 
a  significant  risk  of  introducing  or 
disseminating  hog  cholera  disease 
agents  into  t^  United  States  and  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment 
Based  on  the  finding  of  no  significant 


'Source:  1992  Census  of  Manufacturers.  MC92- 
SUM-l(P).  Preliminary  Report.  Summary  Series. 
pg.9. 


*Soum:  AfricultunI  Input  and  rrnrniaim 
Induouiaa,  Iowa  Stat*  Univanity,  RD-05.  April 
1992,  itg.  17. 


impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  etseq.).  (2) 
Regulations  of  the  Coumcil  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  r^ulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW,  Washington,  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  MFORMATION  CONTACT, 

Paperworic  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  The  assigned  OMB  control 
number  is  0579-0015. 

Unfunded  Mandates  Refonn  Act  of 
1995 

Tide  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tri^  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
APHIS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
APHIS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective,  or  least  burdoisome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 


provisions  of  Tide  II  of  the  UMRA)  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
die  UMRA. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  M— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

ABtfaority:  7  U.S.Q  147a,  ISOee,  161, 162, 
and  450: 19  U.S.C.  1306;  21  U.S.C.  111.  114i. 
134a,  134b.  134c,  134f,  136,  and  136a:  31 
U.S.C.  9701: 42  U.S.C  4331  and  4332:  7  CFR 
2.22.  2.80.  and  371.2(d). 

2.  A  new  §  94.20  is  added  to  read  as 
follows: 

§94.20    knpoctaUon  of  poffc  frofn  Sonon^ 


Notwithstanding  any  other  provisions 
of  this  part,  fresh,  chilled  or  frozen  pork 
from  the  State  of  Sonora.  Mexico,  may 
be  imported  into  the  United  States 
under  the  following  conditions: 

(a)  The  pork  is  meat  from  swine  that 
have  been  raised  and  slaughtered  in 
Sonora: 

(b)  The  porin  has  not  been  in  contact 
with  pork  from  countries  other  than 
those  listed  in  §  94.9(a)  as  countries 
where  hog  cholera  is  not  known  to  exist; 
and 

(c)  An  authorized  official  of  Mexico 
certifies  on  the  foreign  meat  inspection 
certificate  required  ^  §  327.4  of  this 
tide  that  the  above  conditions  have  been 
meL 

Done  in  Washii^nn.  DC.  this  Stfa  day  of 
May  1907. 

Tsfiy  L.  Madlsy, 

Administrator,  Animal  and  Plant  Health 
Inspection  Serrica. 

[FR  Dec  97-12162  Filed  S-»-e7: 8:45  ami 
I  oooc  tin  11  r 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  160  and  161 
(Doctot  Na  96-075-2] 

Accredited  Veterinarians;  Optional 
Digital  Signature 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  accept  digital  signatures 
from  accredited  veterinarians  as  an 
additional  option  for  official  certificates, 
forms,  records,  and  reports  to  the 
Animal  and  Plant  Health  Inspection 
Service.  Before  the  publication  of  this 
document,  we  required  hand  written 
signatures  on  all  such  documents.  We 
believe  that  accepting  digital  signatiues 
will  benefit  accredited  veterinarians  and 
the  industries  they  serve  by  reducing 
the  turnaround  time  for  these 
documents.  This  action  relieves 
restrictions  that  appear  to  be 
unnecessary. 

EFFECTIVE  DATE:  May  9.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Joseph  S.  VanTiem.  Senior  Staff 
Veterinarian.  National  Animal  Health 
Programs.  VS.  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231. 
(301)  734-7716,  or  e-mail: 
jvantiem9aphis.usda.gov. 

SUPPI.EMENTARY  INFORMATION: 

Backgrouad 

The  regulations  in  9  CFR  parts  160 
and  161  (the  regulations),  govern  the 
accreditation  of  veterinarians. 
Accredited  veterinarians  are  approved 
by  the  Administrator  of  the  Animal  and 
Plant  Health  bispection  Service  (APHIS) 
to  perform  certain  regiUatory  tasks  to 
control  and  prevent  the  spread  of 
animal  diaeasoa  throughout  the  country 
and  internationally.  Chie  of  these 
regulatory  tasks  is  preparing  official 
documents  including  certificates,  forms, 
records,  and  reports  and  submitting 
such  dociunents  to  APHIS.  Before  the 
publication  of  this  document,  we 
required  a  hand  written  signature  by  the 
accredited  veterinarian  on  all  official 
certificates,  forms,  records,  and  reports. 

On  January  6, 1997,  we  published  in 
the  Federal  Register  (62  FR  597-600, 
Docket  No.  96-075-1)  a  proposal  to 
amend  the  regulations  by  allowing 
accredited  veterinarians  the  additional 
option  of  signing  official  certificates, 
forms,  records,  and  reports  by  use  of  a 
digital  signature  and  of  transmitting 


such  documents  electronically  to 
APHIS. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  March 
7, 1997.  We  received  two  comments  by 
that  date.  They  were  from  industry 
representatives.  Both  responses  were  in 
favor  of  our  proposal  to  accept  digital 
signatures  from  accredited 
veterinarians. 

The  commenters  both  supported  our 
proposal  and  agreed  that  the  acceptance 
of  digital  signatures  and  electronically 
transmitted  documents  will  expedite 
document  creation  and  processing  and 
benefit  all  parties  by  saving  time  and 
money. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

EffBctiveDate 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  The  ciurent  method  of 
delivering  certificates  is  time  consuming 
and  expensive.  The  optional  use  of 
digital  signatures  and  electronic 
transmissions  will  save  both  time  and 
money  and  expedite  exports.  Therefore, 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  rule  should  be 
efiioctive  upon  publication  in  the 
Federal  Regiiter. 

Executive  Order  12a66  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
impacts  of  this  final  rule  on  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C  601  et  »eq.,  we  have  performed 
a  Final  Regulatory  Flexibility  Analysis, 
set  forth  below,  regarding  the  economic 
effisct  of  this  rule  on  small  entities. 

Under  the  Animal  Industry  Act  (21 
U.S.C  112, 113-114a-l.  and  115).  the 
Animal  Quarantine  Acts  and  the  Cattle 
Contagious  Diseases  Act  (21  U.S.C.  105. 
111-113. 120, 121.  and  125).  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  612  and 
613).  the  Foot-and-Mouth  Disease 
Research  Act  (21  U.S.C.  113a).  and  the 
Horse  Protection  Act  (15  U.S.C.  1828), 


the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  and  dissemination  of 
communicable  diseases  of  livestock  and 
poultry.  In  accordance  with  the 
regulations  in  9  CFR  parts  160, 161,  and 
162,  some  veterinarians  are  accredited 
by  the  Federal  Government  to  cooperate 
with  APHIS  in  controlling  and 
preventing  the  introduction  and 
dissemination  of  animal  diseases. 
Accredited  veterinarians  use  their 
professional  training  in  veterinary 
medicine  to  perform  certain  regulatory 
tasks.  One  of  these  regulatory  tasks  is 
preparing  official'documents,  including 
certificates,  forms,  records,  and  reports 
and  submitting  such  docxunents  to 
APHIS.  Before  the  publication  of  this 
document,  only  a  hand  written 
signatiue  of  an  accredited  veterinarian 
was  acceptable. 

We  are  amending  the  regulations  to 
allow  accredited  veterinarians  to  use 
digital  signatures  in  place  of  hand 
written  signatures.  Allowing  the 
electronic  transmission-oi^igned 
documents  will  benefit  accrmli^ 
veterinarians  and  the  industries  they 
serve  by  eliminating  the  time-    / 
consuming  step  of  physical 
transmission  from  the  accredits 
veterinarian  to  the  VSareajif^e  and 
others  involved  in  the  process. 

An  example  o^&  document  which 
accredited  veterinarians  must  sign  is  an 
export  health  certificate.  For  the  poultry 
industry.  VS  Form  17-6,  Certificate  for 
Poultry  or  Hatching  Eggs  for  Export,  is 
used  as  an  export  health  certificate. 
Before  the  publication  of  this  document, 
a  VS  Form  17-6  was  processed  as 
follows:  The  producer  filled  out 
information  related  to  the  exportation 
on  the  VS  Form  17-6  and  sent  it  to  the 
accredited  veterinarian;  the  accredited 
veterinarian  filled  out  the  information 
about  the  health  of  the  poultry  or  eggs 
on  the  VS  Form  17-6.  including  any 
required  test  information,  signed  the  VS 
Form  17-6  and  sent  it  to  the  VS  area 
office;  the  APHIS  veterinarian  reviewed 
and  endorsed  the  VS  Form  17-6  and 
sent  it  back  to  the  producer,  who  sent 
the  VS  Form  17-6  to  the  importing 
country.  Throughout  this  process,  there 
could  have  been  time  delays  and 
additional  expenses  inciirred  for 
mailing  or  special  handling  to  move  the 
certificate  from  one  place  to  the  next 

With  the  use  of  digital  signatures,  the 
accredited  veterinarian  can  receive, 
complete,  and  sign  an  automated 
document  from  the  producer.  The 
accredited  veterinarian  can 
electronically  transmit  the  signed 
document  to  the  VS  area  office. 
Therefore,  this  amendment  eliminates 


the  need  to  pay  couriers  or  package 
delivery  companies  and  wait  for 
delivery  between  the  producers, 
accredited  veterinarians,  and  the  VS 
area  office. 

This  rule  provides  an  additional 
option  for  signing  and  submitting 
official  certificates,  fiorms,  records,  and 
reports.  While  not  requiring  that  this 
option  be  exercised,  there  are  potential 
savings  for  those  accredited 
veterinarians  who  make  use  of  this 
option.  The  delivery  costs  associated 
with  these  documents  can  vary  widely 
based  on  the  delivery  method  used. 
Therefore,  we  cannot  accurately 
estimate  the  potential  savings.  However, 
we  expect  that  this  rule  will  benefit 
accredited  veterinarians  and  their 
clients,  whether  large  or  small. 

An  alternative  to  this  rule  was  to 
make  no  changes  in  the  regulations.  We 
rejected  this  alternative  because 
accredited  veterinarians  will  not  be 
required  to  use  this  alternative  signature 
method. 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consiUtation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Refiorm.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  diet  are 
inconsistent  with  tliis  rule;  (2)  has  no 
retroactive  efCect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  ride. 

Paperwork  Badnction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  tuider  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C  3501 
etseq.). 


Kegulatoiy  1 

This  action  is  part  of  the  President's 
Regulatory  Refonn  Initiative,  which, 
among  other  things,  directs  agnocies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9  CFR  Part  160 

Veterinarians. 

9CFRPartl61 

Reporting  and  recordkeeping 
requirements.  Veterinarians. 


Accordingly,  9  CFR  parts  160  and  161 
are  amended  as  follows: 

PART  160-^OEFINrnON  OF  TERMS 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1828;  21  U.S.C  105, 
111-114, 114a,  114a-l,  115, 116, 120. 121, 
125, 134b,  134f,  612  and  613:  7  CFR  2.22, 
2.80,  and  371.2(d).  .     > 

2.  In  §160.1,  the  definitions  U>t  Issue 
and  sign  are  revised  and  the  definition 
for  approved- digital  signature  is  added, 
in  alphabetical  order,  to  read  as  follows: 

f  160.1 


DeflnitkMia. 


Approved  digital  signature.  Digital 
signatures  approved  by  the 
Administrator  for  electronic 
transmission,  for  example,  via  a 
computer.  To  be  approved,  a  digital 
signature  must  be  able  to  verify  the 
identity  of  the  accredited  veterinarian 
signing  the  document  and  incticate  if  the 
integrity  of  the  data  in  the  signed 
document  was  compromised. 

*  •        •        •        * 

Issue.  Thedistribution,  including 
electronic  transmission,  of  an  official 
animal  health  document  that  has  been 
signed. 

•  •        •        •        • 

Sign,  (Signed).  For  an  accredited 
veterinarian  to  put  his  or  her  signature 
in  his  or  her  own  hand,  or  by  means  of 
an  approved  digital  si^iature,  on  a 
certfficate,  form,  record,  or  report.  No 
certificate,  form,  record,  or  report  is 
signed  if. 

U)  Someone  otherthan  the  accredited 
veterinarian  has  signed  it  on  behalf  of  or 
in  the  name  of  the  accredited 
veterinarian,  regardless  of  the  authority 
granted  them  by  the  accredited 
veteriBarian;  or 

(2)  If  anymechanical  device,  other 
than  an  approved  digital  si^iabue,  has 
be«i  used  to  affix  the  signature. 


PART  iei— HEQUIRBIENTSiMD 
STANDARDS  FOR  ACCREDITED 
VETERMARIANS-AND  SUSPENSION 
OR  REVOOmOMOF  SUCH 
ACCREDITATION 

3.  The  authority  citaticm  for  part  161 
continues  to  read  as  follows: 

Aaftority:  15US.t.  1828;  21  U.S.C  105, 
111-114, 114a.  114a-l,  115. 116. 120, 121, 
125, 134b,  134t  812  and  613;  7  CFR  2.22, 
2JM).  and  371.2(d). 

4.  In  $  161.3  paragraph  (j)  is  revised  to 
read  as  follow*: 


use  of  all  official  certificates,  forms, 
records,  and  reports;  tags,  bands,  or 
other  identification  devices;  and 
approved  digital  sigiuitiue  capabilities 
used  in  ids  or  her  work  as  an  accredited 
veterinarian  and  shall  take  reasonable 
care  to  prevent  the  misuse  thereol  An 
accredited  veterinarian  shall 
immediately  report  to  the  Veterinarian- 
in-Chaige  the  loss,  theft,  or  deliberate  or 
accidental  misuse  of  any  such 
certificate,  form,  record,  or  raport;  tag, 
band,  or  other  identification  device;  or 
approved  digital  signature  capability. 
*        •        •        •        • 

Done  in  Washington.  OC  this  5th  day  of 
May  1997. 

Terry  L.  Medky, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-12084  Filed  5-6-97;  8:45  am| 
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fiii.3 


(j)  An  accredited  veterinarian  shall  be 
responsible  for  the  security  and  proper 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratfon 
14  CFR  Part  71 

lAlrapaee  Docket  Mo.  f7-AAL-q 

Tampofary  EatabliahmaRt  of  Ctaaa  D 
Aifapaca;  Anchoraga  Intamatlonai 
Airport  AK 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

gUMMARY:  This  action  establishes  a 
temporary  Class  D  ainpece  area  eest  of 
the  Anchorage  Intwnational  Airport, 
AK.  while  Riuiway  06R/24L  is  doaed 
for  construction  and  at  times  for  the 
doeure  of  portions  of  Runway  32/14. 
During  these  closures,  heevy  or  large 
comnrardal  aircnft  vriU  hedepeiting  to 
the  east  from  Runway  06L  or  arriving 
from  the  eest  to  land  on  Runway  24R. 
The  intended  eSact  of  this«:tion  is  to 
enhance  safety  by  reducing  the 
possibility  of  small  general  aviation 
aiicrafi  encountering  wake  turbulence 
from,  or  conflicting  with,  heavy  or  large 
ainaait  departing  or  aniving  Anchorage 
intemationai  Airport 

OATEt:  ^active  dote.-OOOl  UTC.  May 
22. 1997. 

Expiration  date:  0901  UTC. 
Septendier  15, 1997. 

^OW  FWHTMBI  tyOWMATKIM  rOWTACT 
Robert  C  Durand.  System  Management 
Branch,  AAIr-530.  Air  Traffic  Division, 
.federal  Aviatfon  Administration,  222 
West  7th  Avenue  #14.  Anchorage,  AK 
99513-7587;  telephone  number  (907) 
271-5898. 


E-<^....l    D. 
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aUPPLEMENTARY  MFOfMATION: 

Background 

Normally,  heavy  or  large  aircraft 
depart  on  Runway  32  to  the  north  and 
arrive  on  Runway  06R  from  the  west  at 
Anchorage  International  Airport.  The 
Anchorage  International  Airport 
Manager  has  informed  the  Federal 
Aviation  Administration  (FAA)  that 
beginning  in  May  1997,  Runway  32  will 
have  a  displaced  threshold  mth  9400 
fact  remaining  available  for  departiires 
until  Jime  1997.  Also,  Rimway  06R/24L 
will  be  closed  for  construction  from 
June  1997  until  September  1997.  These 
closures  will  necessitate  that  heavy  or 
large  aircraft  operating  to  or  from 
Anchorage  International  Airport  arrive 
from  or  depart  to  the  east  using  Rimway 
24R/Q6L.  Part  of  this  airspace  is  a 
transition  corridor  used  by  small  general 
aviation  aircraft  operating  under  visual 
flight  rules  (VFR)  to  or  from  Lake  Hood. 
Merrill  Field,  and  Anchorage 
International  airports.  The  FAA  has 
received  notification  from  the  Air 
Transport  Association  of  America  and 
several  airlines  (Alaska  Airlines,  Federal 
Express,  and  Northwest  Airlines), 
expressing  concerns  about  heavy  or 
large  aircraft  departing  Runway  06L 
conflicting  with  VFR  traffic  east  of 
Anchorage  International  Airport. 

TlMRole 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
a  Temporary  Class  D  airspace  area  from 
the  surface  to  4,100  feet  mean  sea  level 
(MSL)  east  of  Anchorage  International 
Airport.  AK  (see  appendix).  Pilots 
operating  in  this  airspace  above  1200 
feet  MSL  will  be  required  to  be  in  radio 
contact  with  Anchorage  Radar 
Approach  Control  air  traffic  controllers. 
These  aircraft  will  be  provided  traffic 
advisories,  wake  turbulence  advisories 
and  safety  alerts.  Additionally, 
controllers  will  provide  separation 
services  betMreen  special  VFR  operations 
and  aircraft  executing  instrument 
departureyapproach  procedures  from/to 
the  Anchorage  International  Airport.  For 
those  pilots  operating  at  and  below  1200 
feet  MSL,  radio  communications  shall 
be  established  and  maintained  with 
either  Lake  Hood  or  Merrill  Airport 
Traffic  Control  Towers  or  Anchorage 


Approach  Control  prior  to  entering  this 
airspace.  This  action  is  intended  to 
enhance  safety  by  reducing  the 
possibility  of  small  general  aviation 
aircraft  encountering  wake  turbulence 
fronv.  or  conflicting  with,  heavy  or  large 
aircraft  departing  or  arriving  Anchorage 
International  Airport. 

Because  the  circumstances  described 
in  this  final  rule  warrant  immediate 
action  by  the  FAA  to  maintain  the  safety 
of  flight,  the  FAA  concludes  that  notice 
and  public  procedure  under  5  U.S.C. 
section  553(b)  are  impracticable  and 
good  cause,  pursuant  to  5  U.S.C.  section 
553(d).  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  area 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400.9D  dated 
September  4.  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  This  Class  D  airspace  area  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  tlie  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000 — Qass  D  Airspace 


AALAKD 

(New) 


Temporaiy  Anchoraga.  AK 


That  airspace  extending  upward  from 
the  surface  to  and  including  4,100  feet 
MSL  within  a  line  beginning  at  the 
intersection  of  the  New  Seward 
Highway  and  O'Malley  Road,  at  lat. 
61"'07'23"  N;  long.  149"51'23"  W;  thence 
east  to  the  intersection  of  O'Malley  Road 
and  Lake  OUs  Park  Way  at  lat.  61*07'23" 
N;  long.  149''50'03"  W;  thence  north  to 
the  intersection  of  Lake  Otis  Park  Way 
and  Abbott  Road  at  lat.  61*08'14"  N; 
long.  149*50'03"  W;  thence  east  to  the 
intersection  of  Abbott  Road  and  Abbott 
Loop  Road  at  lat.  61*08'14"  N;  long. 
149*48'16"  W;  thence  due  north  to 
Tudor  Road  at  lat.  61'10'51"  N;  long. 
149°48'16"  W;  thence  west  to  the 
intersection  of  Tudor  Road  and  New 
Seward  Highway  at  lat.  61'10'51"  N; 
long.  149'>51'38"  W;  thence  south  along 
the  New  Seward  Highway  to  the  point 
of  beginning. 
•        •        •        •        • 

Issued  in  Anchonge.  AK,  April  30, 1997. 
Willte  C  Nelaoa, 
ManagBT,  Air  Traffic  Divition. 

^iolr.  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix — ^Temporary  Establishment 
of  Class  D  Airspace:  Anchorage 
Intematiimal  Airport,  Alaska  (AiQ 

000e4MS-1S-P 


or 

Aiiport, 
Now       97.AAL^ 


(AIO. 


>*» 


MOUTvi  or      \ 
SHIP  cww 


AK   NADVe 
HOSPITAL 

S»»*» 


V*  LHD 


Aifinof  n  n>if  rtntlnn 

1.  New  SeMvard  Hwy  and  Ol/laley  R(L  Lat61  0r23"N;L«.  149  51*23*^ 

2.  OlMateyRd.  and  Lake  Otis  P«(wy.  Lat  61  07*  2374;  Lg.  149  50' 03"^ 

3.  Lake  OUs  PkMvy.  andAbbollRd.  LaL  61  08' 14"N;  U|.  149  50' 03*^ 

4.  Abbott  Rd.  and  Abbott  Loop.  Rd.  Lat.  61  06'  1471;  m.  149  48'16nM 

5.  Imaoinary  extenskm  of  Abbott  Loop.  Rd.  north  to  where  RwouM  Mersect 

Tudor  Rd.  Lat.  61  10'  5174:141. 14946*  lO'W 

6.  Tudor  Rd.  and  New  Seward  Hwy.  Lat  61 10' 5171:  U).  149  51' 38-W 


[FR  Doc.  97-12051  Filed  5-8-97;  8:45  am] 
MLUNQ  oooc  4aie-is-c 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  96-nAAL-31] 

Revision  of  Class  E  Airspace; 
Klawock,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  IGawock  Airport,  AK.  The 
revision  of  the  Global  Positioning 
System  (GPS)  and  creation  of  a  non- 
directional  beacon  (hfDB)  instrument 
approach  to  runway  (RWY)  1  have  made 
this  action  necessary.  The  intended 
effiBCt  of  this  action  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Klawock  Airport,  AK. 
EFFECTIVE  DATE:  0901  UTC.  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-538.  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863;  email: 
Robert,  van.  Haastert9faa.  dot.gov. 

SUPPLBe«TARY  MFORMATKM: 

Hisloiy 

On  March  4, 1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Klawock  was 
published  in  the  Federal  Register  (62 
FR  9720).  The  revision  of  the  GPS  and 
development  of  the  NDB  instnunent 
approach  procedures  to  RWY  1  at 
IGawock  Airport.  AK.  have  made  this 
action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  however,  the  coordinates  for 
the  Airport  Reference  Point  were  listed 
incorrectiy  and  should  read:  55°  34'  45" 
N.  133'  04'  34"  W.  The  Federal  Aviation 
Administration  has  determined  that  this 
change  is  editorial  in  natiue  and  will 
not  increase  the  scope  of  this  rule. 
Except  for  the  non-substantive  change 
just  disclosed,  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 


FAA  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996.  Paragraph  6005  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13, 1996). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  Class  E  airspace  located 
at  Klawock,  AK,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  2te,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
E)esignations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Pamgraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

•  •         •         •         * 

AAL  AK  E5  laawock,  AK  [Revised] 

Klawock  Airport.  AK 

(lat.  55"  34'  45"  N,  long.  133*  04'  34"  W) 
Klawock  NDB/DME 

(lat.  55"  34'  07  "  N.  long.  133'  04'  46"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-inile 
radius  of  the  Klawock  Airport  and  6.5  miles 
north  and  10  miles  south  of  the  243°  bearing 
from  the  Klawock  NDB/DME  extending  to  16 
miles  southwest  of  the  NDB/DME:  and  that 
airspace  extending  upward  from  the  1,200 
feet  above  the  surface  within  6.7  miles 
northwest  and  9.5  miles  southeast  of  the  039° 
bearing  from  the  airport  extending  from  the 
airport  to  6.7  miles  northeast  of  the  airport 
and  within  6.7  miles  northwest  and  9.5  miles 
southeast  of  the  219°  bearing  from  the  airport 
extending  from  the  airport  to  32  miles 
southwest  of  the  airport  and  6.5  miles  north 
and  10  miles  south  of  the  243°  bearing  from 
the  Klawock  NDB/DME  beginning  16  miles 
west  of  the  NDB/DME  and  extending  to  35 
miles  west  of  the  NDB/DME. 

•  •         •         •         * 

Issued  in  Anchorage,  AK,  on  April  30, 
1997. 

Willis  C.  Nebon, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  97-12237  Filed  5-8-97;  8:45  am) 
BHXmO  COOC  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  95 

(Docket  No.  28904;  Amdt  No.  402] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximiun  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 


Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  267-8277. 
SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
tree  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 


In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  e£fective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  m  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regidatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 


that  this  ammdment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sul^ectB  in  14  CFR  Part  95 

Airspace.  Navigation  (air). 

Issued  in  Washington,  DC  on  April  29, 
1997. 

David  R.  Hamngton, 

Director,  Flight  Standards  Service. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  tfaie  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  May  22, 1997; 

PART  95— IFR  ALTITUDES 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Andiority:  49  U.S.C  106(g).  40103. 40106. 
40113.  40114.  40120,  44502,  44514. 44719. 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  &  Changeover  Points 

[Amendment  402  effective  date.  May  22, 1997] 


From 


To 


MEA 


S95.1001     DIRECT  ROUTES— U.S. 
Puerto  Rico  Roulee— Route  11  Is  Amended  To  Reed  in  Part 


Sends,  PR  FIX 

"5000-MCA  VARNA  FIX,  SW  BND 
Varna,  PR  FIX  


**Vama.  PR  FIX 


San  Juan.  PR  VORTAC 


*S000 


3700 


Puerto  Rico  Roulee— Route  12  Is  Added  To  Read 


Mayaguez,  PR  VOR/DME 

Joshe,  PR  RX 

'5000— MCA  VARNA  FIX.  SW  BND 

Vama,  PR  FIX „ 

San  Juan.  PR  VORTAC  

JETSS.  PR  FIX 


Joshe,  PR  FIX  . 
•Varna.  PR  FIX 


San  Juan,  PR  VORTAC  .. 

JETSS,  PR  FIX 

St  Thomas,  VI  VOR/DME 


6000 

6000 

3700 
20M 

2800 


Bahama  Roirtee— 10  LIMA  Is  Amended  by  Adding 

Islands,  BF  NDB „.„ 

Haana,  BF  FIX . 

3000 

Haana,  BF  FIX 

Marsh  Harbour,  BF  NDB  

.■•>■■•.■•>■■.■•...••..•.•••............. 

Marsh  Harbour,  BF  NDB 

Governors  Harbour,  BF  NDB  ....„ „ ;_ 

3000 

JOOC 

Bahama  Routes— S3V  is  Amended  by  Adding 

Nassau.  BF  VOFVDME „ 

Governors  Harbour,  BF  NDB 

3000 

. 

Bahama  Routes   SW  Is  Amended  To  DeMe 

Nassau.  BF  VOR/DME 

Treasure  Cay,  BF  VORrtJME „ 

2000 

Bahama  Routes— 70V  Is  Ameraled  By  Adding 

Freeport,  BF  VORADME 

••••••■••••••■••■••■■■■■■■•■■■■••■•■■■■■■■■•a* 

Marsh  Harbour,  BF  NDB ..__   

3500 

Marsh  Harbour,  BF  NDB  

Nassau.  BF  VOR^ME 

3000 

•_» /     »7_l 


XI~     nn    I    VwAA,^ 


K/. 


O     10Q7    /    Diiloc    anri    RooiilAtinnc 


FoWapol    Daoiatar    /    Vnl      RO     Mn     OH     /    VrAAt 


\Af, 


1007     /     Di.1< 


<n<4      D« 


.!«»:.»., 


VOL 


M 
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REVISIONS  TO  Minimum  Enroute  IFR  Altitudes  &  Changeover  Points— Continued 

[Amendment  402  efleclive  date.  May  22.  1997] 

From 

To 

MEA 

f  96.e001    VCR  Federal  Airway  1 1s  AoMnded  To  Read  in  Part 

rVnnA    hit^  P\y 

Norfolk.  VA  VORTAC  

•2500 
•2500 

•1600— MOCA 

Caoe  Charles  VA  VORTAC  

•1700— MOCA 

S95.6002    VCR  Federal  Airway  2  Is  Amended  To  Read  In  f^ 

DiiMfiin  kiv  \tnairtkiP 

Cluno  NY  FIX  

•6000 

•2400-MOCA 

f  96.6014    VOR  Federal  Airway  14Js  Amended  To  Read  in  Part 

OiifffaL^  Kiv  \/nQ/niuiP 

Geneseo  NY  VOR/DME 

•6000 

•3900-MOCA 

f  96.6061    VCR  FedersI  Airway  61  la  Amended  To  Read  m  Part 

Pawnee  City.  NE  VORTAC  - 

•4500-*(IRA    • 
-2800-MOCA 

•Bowlr  KS  FIX                             

••4000 

BHtfiMn  TX  VORTAC           

Mc  Alester,  OK  VORTAC  _ 

•3000 

•2500-MOCA 

196.6067    VOR  Federal  Airway  67  Is  Amsndsd  To  Rsad  in  Part 

Cedw  Ra«NdB.  lA  VORA)ME _ 

Waterloo,  lA  VORTAC -... 

2900 

f  96.6071    VOR  Federal  Airway  71  la  Amended  To  Read  in  Part 

Tfxitfca.  KS  VORTAC               

Pawnee  City,  NE  VORTAC „ 

DweH,  NE  FIX - » 

•4000 
•3300 

•2800-MOCA 
LJncotn  NE  VORTAC  

•2600-MOCA 

196.6076   VOR  Federal  Airway  76  la  Amended  To  Read  In  Part                                                              | 

1  i^^av^  TX  VORTAC 

•Welch  TX  FIX - 

5200 

5200 
4700 

•7000— MRA 
Wafeh  TX  FIX 



Patts.  TX  FIX 

Patts.  TX  FIX  

Big  Spring,  TX  VORTAC 

196.6064    VOR  Federal  Airway  84  Is  Amended  To  Read  in  Part                                                                 | 

Buffalo,  NY  VOR/DME 

•3900-MOCA 

Garteseo  NY  VOR/DME 

•6000 

196.6139    VOR  Federal  Airway  139  Is  Amended  To  Read  in  Part 

Pears  NC  FIX                                                          

•Sunns,  NC  FIX 

-6000 

2000 
•2500 

•<«nnO-MCA  SUNNS  FIX.  SE  BND 

~2000-MOCA 

Sunns,  NC  FIX 

NorMk.  VA  VORTAC  „ 

Noilolk.  VA  VORTAC  

Cape  Charles.  VA  VORTAC  

•1700— MOCA 

f  96.6164    VOR  Federal  Airway  164  Is  Amended  To  Read  in  Part                                                                | 

Bulge  NY  FIX .-- 

Buffalo.  NY  VOR/DME  - 

Bizon.  NY  FIX 

•6000 

*  •eooo 

•6000 

•2000-MOCA 
Buffalo  NY  VOR/DME 

•4400-MOCA 

Bizon.  NY  FIX _ 

•4500-MOCA 

Wellsville.  NY  VORTAC  .- 

196.6194    VOR  Federel  Airway  194  la  Amended  To  Read  in  Part 

Kfc  Comb  MS  VORTAC 

Mtzze  MS  FIX          

•3000 
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From 

To 

MEA 

•1900— MOCA 

195.6210    VOR  Federal  Airway  210  Is  Amended  To  Read  In  Part 

Mingg,  OK  FIX  

•2500— MOCA 

Olcnulgee.  OK  VOR _ 

•4000 

S95.6272    VOR  Federal  Airway  272  Is  Amended  To  Reed  in  Part 

Holle,  OK  FIX : 

Mc  Alester.  OK  VORTAC _ 

•3000 

•2500— MOCA 

195.6321    VOR  Federal  Airway  321  is  Amended  To  Read  in  Part 

AUbet,  GA  FIX 

Prest.  GA  FIX  

2600 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminlatration 

15  CFR  Parts  730,  732, 734.  736, 738, 
740,  742,  744.  746,  748,  750,  752,  754, 
756,  758, 762, 764, 768, 770,  and  772 

[Docket  No.  970306044-7044-01) 

RIN  0694^856 

Revisions  and  Clarifications  to  the 
Export  Administration  Regulations 

AG6NCY:  Bureau  of  Export 
Administration,  Conunerce. 

ACTION:  Final  rule. 

SUMIARY:  On  March  25. 1996,  the 
Bureau  of  Export  Administration  (BXA) 
published  an  interim  rule  (61  FR  12714) 
that  restructured  and  reorganized  the 
Export  Administration  Regulations 
(EAR).  The  interim  rule  clarified  the 
language  of  the  EAR  and  simplified  the 
application  and  made  the  export  control 
regulatory  regime  more  user  friendly. 
This  rule  amends  the  EAR  by  making 
certain  revisions  and  clarifications  and. 
in  some  cases,  inserts  material 
inadvertently  omitted  boia  the  March 
25  interim  rule. 

DATES:  This  rule  is  effective  May  9. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian.  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
2440. 


SUPPLEMENTARY  INFORMATION: 
Rulemaldng  Requiienwiits 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  widi  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  Control  Number.  This  rule 
involves  collections  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collectfons  have  l)een 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0607-0001,  0607-0018.  0607-1052. 
0694-00016,  0694-1017.  0694-0021. 
0694-0029.  0694-0058.  0694-0093. 
0694-0097,  and  0694-0102.  This  rule 
also  contains  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  These 
collections  have  been  approved  by  the 
Ofiice  of  Management  and  Budget  under 
control  niunbers  0694-0050  and  0694- 
0088.  Public  reporting  burden  for  these 
collections  of  information  are  estimated 
to  average  30  minutes  for  0694-0050 
and  45  minutes  for  0694-0088 
respectively  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
suggestions  regarding  burdenaestimates 
or  any  other  aspect  of  the  dat^ 
requirements,  including  suggestions  for 
reducing  the  burdens  ta  Steve  Baker. 
Bureau  of  Export  Administration,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 


Budget,  Washington.  D.C.  20503, 
Attention:  BXA  Desk  Officer. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant-preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed 
ruleniaking  and  an  opportimity  for 
public  comment  be  given  for  this  rule. 
Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  5  U.S.C.  553,  or 
by  any  other  law.  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  are 
inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Exporter  Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects 

15  CFR  Part  730 

Administrative  practice  and 
procedure,  Advisory  committees. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements,  Strategic 
and  critical  materials. 
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15  CFR  Parts  732,  740.  748.  750.  752. 
758  and  768 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  cm  Part  734 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Parts  736.  738.  742.  770.  and 
772 

Exports,  Foreign  trade. 
IS  CFR  Part  744 

Exports,  Foreign  trade,  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  746 

Embargoes,  Exports.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  754 

Exports,  Foreign  trade,  Forests  and 
forest  products.  Petroleum,  Reporting 
and  recordkeeping  requirements. 

15  CFR  Part  756 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Penalties. 

15  CFR  Part  762 

Administrative  practice  and 
procedure.  Business  and  industry, 
Confidential  business  information. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

IS  CFR  Part  764 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade,  Law 
enforcement.  Penalties. 

Accordingly,  parts  730,  732,  734,  736. 
738,  740,  742.  744,  746,  748,  750, 752, 
754, 756,  758,  762. 764,  768. 770.  and 
772  of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Fart  730  continues  to  read  as  follows: 

ABtfaority:  50  U.S.C.  app.  2401  et  seq.;  50 
1701  et  9eq.:  10  U.S.C.  7430(e):  18  U.S.C 
2510  et  seq.:  22  U.S.C.  287c:  22  U.S.C  3201 
et  seq.:  22  U.S.C  6004,  Sec.  201,  Pub.  L.  104- 
58. 109  Stat  557  (30  U.S.C.  185(8)):  30  U.S.C 
185(u);  42  U.S.C  2139a:  42  U.S.C.  6212:  43 
U.S.C  1354:  46  use  app.  466c;  50  U.S.C 
app.  5;  E.O.  11912,  41  FR  15825.  3  CFR,  1976 
Comp.,  p.  114;  E.O.  12002.  42  FR  35623,  3 
CFR.  1977  Comp..  p.  133:  E.O.  12058.  43  FR 
20947.  3  CFR.  1978  Comp..  p.  179:  E.O. 
12214,  45  FR  29783.  3  CFR.  1980  Comp..  p. 
256:  E.O.  12851.  58  FR  33181.  3  CFR.  1993 
Comp..  p.  608:  E.0. 12867.  58  FR  51747.  3 
CFR.  1993  Comp..  p.  649:  E.O.  12918.  59  FR 
28205,  3  CFR,  1994  Comp..  p.  899:  E.O. 
12924.  59  FR  43437.  3  CFR.  1994  Comp..  p. 


917:  E.O.  12938,  59  FR  59099.  3  CFR.  1994 
Comp.,  p.  950;  Notice  of  August  15.  1995.  3 
CFR.  1995  Comp.,  p.  501:  E.O.  12981,  60  FR 
62981;  Notice  of  August  14.  1996,  61  FR 
42527.  August  15.  1996;  E.O.  13026.  61  FR 
58767.  November  18.  1996. 

2.  The  authority  citations  for  15  CFR 
Parts  732.  736.  740.  748.  750.  768.  770. 
and  772  continue  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
1701  et  seq.:  E.O.  12924.  59  FR  43437.  3  CFR. 
1994  Comp..  p.  917;  Executive  Order  13026. 
November  15.  1996.  61  FR  58767;  Notice  of 
August  15.  1995.  60  FR  42767,  August  17. 
1995;  Notice  of  August  14.  1996.  61  FR 
42527.  3  CFR.  1995  Comp..  p.  501. 

3.  The  authority  citations  for  15  CFR 
Parts  752.  756.  758,  762,  and  764 
continue  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.:  50 
1701  et  seq.:  E.O.  12924.  59  FR  43437.  3  CFR, 
1994  Comp.,  p.  917;  Notice  of  August  15, 
1995,  60  FR  42767,  August  17.  1995;  Notice 
of  August  14. 1996.  61  FR  42527.  3  CFR.  1995 
Comp..  p.  501. 

4.  The  authority  citation  for  15  CFR 
Part  734  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq..  EO.  12924,  59  FR  43437. 
3  CFR.  1994  Comp..  p.  917;  E.O.  12938.  59 
FR  59099.  3  CFR.  1994  Comp..  p.  950;  Notice 
of  August  15. 1995.  60  FR  42767.  August  17. 
1995;  Notice  of  August  14.  1996.  61  FR 
42527.  3  CFR.  1995  Comp.,  501;  E.O.  13026. 
61  FR  58767.  November  19. 1996. 

5.  The  authority  citation  for  15  CFR 
Part  738  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.:  10  U.S.C  720;  10  U.S.C 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  et  seq..  22  U.S.C.  6004; 
Sec.  201.  Pub.  L.  104-58. 109  Stat.  557  (30 
U.S.C.  185(8));  30  U.S.C.  185(u);  42  U.S.C 
2139a:  42  U.S.C  6212;  43  U.S.C.  1354;  46 
U.S.C  app.  466c:  50  U.S.C.  app.  5:  E.O. 
12924.  59  FR  43437.  3  CFR.  1994  Comp.,  p. 
917;  Notice  of  August  15.  1995.  60  FR  42767, 
August  17, 1995:  Notice  of  August  14, 1996, 
61  FR  42527,  3  CFR,  1995  Comp..  501;  E.O. 
13026.  61  FR  58767.  November  19. 1996. 

6.  The  authority  citation  for  15  CFR 
Part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  18  U.S.C  2510  et  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C  2139a:  E.O. 
12088.  43  FR  20947.  3  CFR.  1994  Comp..  p. 
917:  E.O.  12651.  58  FR  33181.  3  CFR,  1993 
Comp..  p.  608:  E.0. 12924.  59  FR  43437.  3 
CFR.  1994  Comp..  p.  917.  E.O.  12938.  59  FR 
59099.  3  CFR  1994  Comp..  p.  950;  Notice  of 
August  15.  1995,  60  FR  42767,  August  17. 
1995;  Notice  of  August  14,  1996,  61  FR 
42527,  3  CFR,  1995  Comp..  501;  E.O.  13026. 
61  FR  58767.  November  19. 1996. 

7.  The  authority  citation  for  15  CFR 
Part  744.continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  22  U.S.C.  3201  et  seq.; 
42  U.S.C  2139«  E.O.  12058.  43  FR  20947.  3 


CFR.  1978  Comp.,  p.  179;  E.O.  12581,  58  FR 
33181,  3  CFR.  1993  Comp..  p.  608;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.O.  12938,  59  FR  59099,  3  CFR  1994 
Comp.,  p.  950;  Notice  of  August  15,  1995,  60 
FR  42767,  August  17, 1995;  Notice  of  August 
14,  1996,  61  FR  42527.  3  CFR,  1995  Comp., 
501:  E.O.  13026,  61  FR  58767,  November  15, 
1996. 

8.  The  authority  citation  for  15  CFR 
Part  746  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  22  U.S.C.  287c;  22  U.S.C. 
6004;  E.O.  12918,  59  FR  28205,  3  CFR  Comp., 
p.  899:  E.O.  12924,  59  FR  43437,  3  CFR.  1994 
Comp..  p.  917;  Notice  of  August  15,  1995.  60 
FR  42767.  3  CFR.  1995  Comp.  p.  501;  Notice 
of  August  14.  1996.  61  FR  42527.  August  15. 
1996. 

9.  The  authority  citation  for  15  CFR 
Part  754  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7430(e);  Sec. 
201.  Pub.  L.  104-58, 109  SUt.  557  (30  U.S.C. 
185(s));  30  U.S.C.  185(u):  42  U.S.C.  6212;  43 
U.S.C.  1354;  46  U.S.C.  app.  466c:  E.O.  12924. 
59  FR  43437.  3  CFR.  1994  Comp..  p.  917; 
Notice  of  August  15,  1995.  60  FR  42767.  3 
CFR,  1995  Comp.,  p.  501;  Notice  of  August 
14,  1996,  61  FR  42527,  August  15, 1996. 

PART  730— {AMENDED] 

10.  Section  730.9  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§730.9    How  the  Bureau  of  Export 
Administration  i*  organized. 

*        •        •        •        • 

(c)  Technical  Advisory  Committees. 
(1)  The  Technical  Advisory  Committees 
(TACs)  provide  advice  and  assistance  to 
BXA  from  U.S.  industry  regarding  the 
creation  and  implementation  of  export 
controls.  For  further  information 
regarding  establishment  of  TACs  and 
other  information,  see  Supplement  No. 
2  to  part  730.  Existing  TACs  include  the 
following: 

(i)  The  Information  Systems  TAC; 

(ii)  The  Materials  TAC: 

(iii)  The  Materials  Processing 
Equipment  TAC; 

(iv)  The  Regulations  and  Procedures 
TAC; 

(v)  The  Sensors  and  Instrumentation 
TAC;  and 

(vi)  The  Transportation  and  Related 
Equipment  TAC. 

(2)  For  more  information.  For 
information  on  attending  a  TAC  meeting 
or  on  becoming  a  TAC  member,  please 
contact  Ms.  Lee  Aim  Carpenter, 
Director,  TAC  Unit.  OAS-EA/BXA, 
Room  3886C,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
Telephone  number  (202)  482-2583. 
FAX  number  (202)  501-8024. 


PART  732— (AMENDED] 

11.  Section  732.1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1)  to  read  as  follows: 

f  732.1    Steps  overview. 

(a)(1)  Introduction.  In  this  part, 
references  to  the  EAR  are  references  to 
15  CFR  chapter  VII,  subchapter  C.  This 
part  is  intended  to  help  you  determine 
your  obligations  imder  the  EAR  by 
listing  logical  steps  in  §  732.2  through 
§  732.5  of  this  part  that  you  can  take  in 
reviewing  these  regulations.  A  flow 
chart  describing  these  steps  is  contained 
in  Supplement  No.  1  to  part  732.  By 
cross-references  to  the  relevant 
provisions  of  the  EAR,  this  part 
describes  the  suggested  steps  for  you  to 
determine  applicability  of  the  following: 

12.  Section  732.2  is  amended: 

a.  By  revising  the  introductory  text 
immediately  following  the  section 
heading; 

b.  By  revising  paragraph  (b)(1); 

c.  By  revising  the  introductory  text  to 
paragraph  (d); 

d.  By  revising  the  phrase  "consider 
Step  5  regarding"  to  read  "consider  Step 
6  regarding"  in  paragraph  (d)(3);  and 

e.  By  revising  the  phrase  "Federal 
Agency  or  unless  publicly  available"  to 
read  "Federal  Agency  or  publicly 
available.)"  in  paragraph  (f)(3}(ii). 


S732.2    Steps  regarding  scope  of  ttie  EAR. 

Steps  1  though  6  are  designed  to  aid 
you  in  determining  the  scope  of  the 
EAR.  A  flow  chart  describing  these  steps 
is  contained  in  Supplement  No.  2  to 
part  732. 

•  •        •        •        • 

(b)*  •  • 

(1)  If  your  technology  or  software  is 
publicly  available,  and  therefore  outside 
the  scope  of  the  EAR,  you  may  proceed 
with  the  export  or  reexport  if  you  are 
not  a  U.S.  person  subject  to  General 
Prohibition  Seven.  If  you  are  a  U.S. 
person,  go  to  Step  15  at  §  732.3(j)  of  this 
part.  If  you  are  a  U.S.  person  and 
General  Prohibition  Seven  concerning 
proliferation  activity  of  U.S.  persons 
does  not  apply,  then  you  may  proceed 
with  the  export  or  reexport  of  your 
publicly  available  technology  or 
software.  Note  that  all  U.S.  persons  are 
subject  to  the  provisions  of  General 
Prohibition  Seven. 

•  ••-•• 

(d)  Step  4:  Foreign-made  items 
incorporating  less  than  the  de  minimis 
level  of  U.S.  parts,  components.-and 
materials.  This  step  is  appropriate  oidy 
for  items  that  are  made  outside  the 
United  States  and  not  currently  in  the 
U.S.  Note  that  encryption  items 
controlled  for  EI  reasons  under  ECCN 
5A002  or  ECCN  SD002  on  the 
Commerce  Control  List  (refer  to 


Supplement  No.  1  to  part  774  of  the 
EAR)  shall  be  subject  to  the  EAR  even 
if  they  incorporate  less  than  the  de 
minimis  level  of  U.S.  content. 
Accordingly,  the  provisions  of  the  EAR 
concerning  de  minimis  levels  are  not 
applicable  to  encryption  items 
controlled  for  "EI"  reasons  under 
ECCNs  5A002,  5D002,  or  5E002. 


13.  Part  732^  is  amended  by  revising 
paragraph  (h)(2). 


§732.3 
proliitiMons. 


(2)  Under  License  Exception  TSU 
(§  740.13  of  the  EAR),  operational 
technology  and  software  (OTS),  sales 
technolc^  (STS),  and  software  updates 
(SUD)  overcome  General  Prohibition 
Five  (End-Use  and  End-User) 
(§  736.2(bK5)  of  the  EAR)  if  all  terms 
and  conditions  of  these  provisions  are 
met  by  the  exporter  or  reex]>orter. 
***** 

14.  In  part  732,  Supplement  No.  1  is 
redesignated  as  Supplement  No.  3  and 
a  new  Supplement  No.  1  and  a  new 
Supplement  No.  2  are  added  to  read  as 
follows: 

BMJJNS  OOOE  MIO  M  P 


Z.SA.'M 
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Decision  Tree 


Are  you  subject  to  the 
EAR? 


Yes 


-No- 


c 


Exit  the  EAR 


) 


\V\ 


Is  your  item  Classified  Ucxler  an 

ECCN  on  the  CCL? 
(General  Prohibitions  1 .  2  &  3) 


EAR99 


Do  General  Prohibitions    4-10 
Apply? 


Using  the  CCL  &  Country  Chart. 
Is  there  an  "X"  in  the  Box? 


ShipNLR 


SMp  under  License 
Exception 


-Mo- 


Ship  NLR 


Submit  a  License  Application 


Federal  Register  /  Vol.  62,  No.  90  /  Friday.  May  9,  1997  /  Rules  and  Regulations  25455 


Ami  nAtject  to  tke  EAR? 


Ym- 


-No- 


Am  I  involved  in  a  activity  related  to  the  protiferation  of  chemical  or 
biological  weapons,  nuclear  explosive  devices  or  missiles? 


-Y««- 


-No- 


-v««-i 


Is  the  technology  or  software  I  am  planning  to  export  or  reexport  publidy  available? 


-Ym- 


No 

_t_ 


Is  the  item  I  am  planning  to  export  or  reexport  sut)ject  to  the  exclusive  jurisdiction  of 
anoltter  USG  Federal  Department  or  Agency? 


-Y««- 


No 


Does  my  export  or  reexport  consist  of  prerecorded  phonograph  records,  printed  boolcs, 
pamphlets  &  miscellaneous  publications  as  described  in  the  EAR? 


1^ 

No 


Is  my  item  in  ttie  U.S? 


— r- 

No 


-Yes- 


Is  my  item  of  U.S.-origin? 


"T" 
No 


-Y««- 


Is  my  foreign-made  item  a  computer  ? 
1 

No 

: t 


fc^  Review  EAR  j 


Is  my  recipient  located  in  Cuba,  Iran.  Iraq. 
Libya,  North  Korea,  Sudan,  or  Syria? 


No 


Does  my  foreign  made  item 
.Yes»j    incorporate  controlled  U.S.-origin 
items  valued  at  >  10%  of  the  total 
value  of  the  foreign-made  item? 

1 

No 


-Yot-» 


Does  my  foreign  made  item  incorporate  controHed  U.S.-origin  items 
valued  at  >  25%  of  the  total  value  of  the  foreign-made  Item? 


No 


Win  1  be  reexporting  a  oationai  security  controled  foreign-produced 

drect  product  (of  U.S.  technology  or  software  requiring  written 

assurances,  or  produced  by  a  plant  located  outside  the  U.S.  that  is  a 

direct  product  of  U.S.-origin  technology  or  software)  to  Cut>a,  Libya. 

North  Korea  or  a  country  listed  in  Country  Group  D:1? 


No 


Not  Subject  to  the  EAR 


Subject 
to  the 
EAR 


BUJNQ  CODE  3S10-33-C 


9is^i;fi 
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15.  In  part  732,  newly  designated 
Supplement  No.  3  is  amended  by 
revising  the  phrase  "for  a  validated 
license"  to  read  "for  a  license"  in 
paragraph  (a)(6). 

PART  734— {AMENDED] 

16.  Section  734.3  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§734.3    Itwns  sulHect  to  the  EAR. 

•  *         •         *         • 

(b)*  •  * 

(4)  Foreign  made  items  that  have 
greater  than  the  de  minimis  U.S.  content 
based  on  the  principles  described  in 
§  734.4  of  this  part. 

•  •        •        •        • 

17.  Section  734.4  is  amended: 

a.  By  revising  the  introductory  text  to 
paragraph  (c); 

b.  By  revising  the  phrase  "U.S.  origin" 
to  read  "U.S.-origin"  in  paragraph  (c)(3): 
and 

c.  By  revising  the  introductory  text  to 
paragraph  (d),  as  follows: 

S  734.4    De  minimis  U.S.  content 


(c)  Except  as  provided  in  paragraph 
(a)  of  this  section  for  certain  computers, 
the  following  reexports  are  not  subject 
to  the  EAR  when  made  to  either  an 
embargoed  country  listed  in  part  746  of 
the  EAR  or  to  a  terrorist-supporting 
country  as  described  in  part  742  of  the 
EAR: 


(d)  Except  as  provided  in  paragraph 
(a)  of  this  section  for  certain  computers, 
for  all  other  countries  not  included  in 
paragraph  (b)  of  this  section  the 
following  reexports  are  not  subject  to 
the  EAR: 
•        •        •        •        • 

18.  Section  734.8  is  amended: 

a.  By  revising  the  citation  reference 
"S  732.10"  to  read  "§  734.11(b)"  in 
para^ph  (a); 

b.  By  revising  the  citation  reference 
"§  732.11"  to  read  "§  734.11"  in 
paraoaph  (b)(6):  and 

c.  By  revising  the  citation  reference 
"§  734.11"  to  read  "§  734.11(b)"  in 
paragraph  (d)(1). 

19.  Supplement  No.  1  to  part  734  is 
amended: 

a.  By  revising  the  citation  reference 
"§  734.7(d)"  to  read  "§  734.7(a)"  in  the 
"Answer"  to  "Question  B(l)": 

b.  By  revising  the  citation  reference 
"§734.7(d)(4)(ii)'toread 

"§  734.7(a)(4)(ii)"  in  the  "Answer"  to 
"Question  B(3)"; 

c.  By  revising  the  citation  reference 
"§  734.7(d)(4)(iii)"  to  read 

"§  734.7(a)(4)(iii)"  in  the  "Answer"  to 
"Question  B(5)";  and 


d.  By  revising  the  citation  reference 
"§  734.7(d)"  to  read  "§  734.7(a)"  in  the 
"Answer"  to  "Question  C(6)". 

20.  Supplement  No.  2  to  part  734  is 
amended: 

a.  By  revising  paragraph  (a)(l)(ii); 

b.  By  adding  a  "Note"  immediately 
following  paragraph  (a)(4),  and 

c.  By  revising  paragraph  (b)(3).  as 
follows: 

Supplement  No.  2  to  Part  734 — 
Calculation  of  Values  for  De  Minimis 
Rules 

(a)  *  •  • 

(!)••* 

(ii)  In  calculating  the  U.S.  content  value, 
do  not  include  parts,  components,  or 
materials  that  could  be  exported  from  the 
United  States  to  the  new  country  of 
destination  %vithout  a  license  (designated  as 
"NLR")  or  under  License  Exception  GBS  (see 
part  740  of  the  EAR)  or  under  NLR  for  items 
classiBed  as  EARSS. 
•         •         •         •         * 

(4)  •   •   * 

Note  to  paragraph  (a) — U.S.  origin 
peripheral  or  accessory  devices  that  are 
merely  rack  mounted  with  or  cable 
connected  into  foreign  equipment  are  not 
deemed  to  be  incorporated  components  even 
though  intended  for  use  with  products  made 
abroad.  Rather,  such  items  are  treated  as  U.S. 
items  that  retain  their  identity  and  remain 
subject  to  the  EAR. 

(b)*  •  • 

(3)  Future  software  sales.  For  calculations 
of  U.S. -content  in  foreign  software,  you  shall 
include  your  historic  and  estimated  future 
software  sales  in  units  and  value  along  with 
the  rationale  and  basis  for  those  estimates  in 
the  report.  Unlike  parts  incorporated  into 
commodities,  the  cost  of  U.S.  software  code 
will  be  attributed  or  allocated  to  the  future 
sales  of  foreign-made  software  incorporating 
the  U.S.  code,  to  determine  the  percentage  of 
U.S.  controlled  content  In  making  this 
calculation  for  foreign-made  software,  you 
must  make  an  estimate  of  future  software 
sales  of  that  foreign  software  if  it  is 
commingled  with  or  incorporated  with  the 
U.S.  code.  The  value  of  the  U.S.  code 
commingled  with  or  incorporated  into  the 
foreign  made  software  shall  be  divided  by  the 
total  selling  price  of  all  foreign-made 
software  units  already  sold,  plus  the  total 
selling  price  of  all  foreign-made  software 
units  estimated  for  future  sales. 


PART  736— {AMENDED] 

21.  Section  736.2  is  amended,  as 
follows: 

a.  By  revising  paragraph  (b)(2)(ii): 

b.  By  revising  paragraph  (b)(6)(ii):  and 

c.  By  revising  paragraph  (b)(8)(i). 

f  736.2    General  pfottibttions  and 
determination  of  applicability. 


(b)* 
(2)* 


•  * 


(ii)  Each  License  Exception  described 
in  part  740  of  the  EAR  supersedes 
General  Prohibition  Two  if  all  terms  and 
conditions  of  a  given  License  Exception 
are  met  by  the  exporter  or  reexporter. 

•  •        *        •        • 

(6)*   *   • 

(ii)  License  Exceptions  to  General 
Prohibition  Six  are  described  in  part  746 
of  the  EAR,  on  Embargoes  and  Other 
Special  Controls.  Unless  a  License 
Exception  or  other  authorization  is 
authorized  in  part  746  of  the  EAR,  the 
License  Exceptions  described  in  part 
740  of  the  EAR  are  not  available  to 
overcome  this  general  prohibition. 

*  •        •        •        •■■' 

(8)*    *    * 

(i)  Unlading  and  shipping  in  transit. 
You  may  not  export  or  reexport  an  item 
through  or  transit  through  a  country 
listed  in  paragraph  (b)(8)(ii)  of  this 
section  unless  a  License  Exception  or 
license  authorizes  such  an  export  or 
reexport  directly  to  such  a  country  of 
transit. 


PART  738— {AMENDED] 

22.  Section  738.2  is  amended: 

a.  By  adding  a  new  paragraph 
(d)(l)(iii);  and 

b.  By  adding  the  entry  "SI  Significant 
Items"  following  "XP  Computers"  in 
paragraph  (d){2)(i)(A) 

c.  By  revising  paragraph  (d)(2)(ii).  as 
follows: 

§738.2    Commerce  Control  List  (CCL) 
structure. 

•        •        •        •        • 

(d)*  •  • 

(D*  *  • 

(iii)  The  last  digit  within  each  entry 
(e.g..  3A001)  is  used  for  the  sequential 
numbering  of  ECCNs  to  differentiate 
between  entries  on  the  CCL. 

(2)*   •  * 

(ii)  License  Exceptions.  This  section 
provides  a  brief  eligibility  statement  for 
each  ECCN-driven  License  Exception 
that  may  be  applicable  to  your 
transaction,  and  should  be  consulted 
only  AFTER  you  have  determined  a 
license  is  required  based  on  an  analysis 
of  the  entry  and  the  Country  Chart.  The 
brief  eligibility  statement  in  this  section 
is  provided  to  assist  you  in  deciding 
which  ECCN-driven  License  Exception 
related  to  your  particular  item  and 
destination  you  should  explore  prior  to 
submitting  an  application.  The  term 
"Yes"  (followed  in  some  instances  by 
the  scope  of  Yes)  appears  next  to  each 
available  ECCN-driven  License 
Exception.  The  term  "N/A"  will  be 
noted  for  License  Exceptions  that  are 
not  available  within  a  particular  entry. 


If  one  or  more  License  Exceptions 
appear  to  apply  to  your  transaction,  you 
must  consiidt  part  740  of  the  EAR  to 
review  the  conditions  and  restrictions 
applicable  to  each  available  License 
deception.  The  list  of  License 
Exceptions  contained  within  each  ECCN 
is  not  an  all-exclusive  list  Other 
License  Exceptions,  not  based  on 
partictilar  EQUNs,  may  be  available. 
Consult  part  740  of  the  EAR  to 
determine  eligibility  for  non-EOCN- 
driven  License  Exceptions. 


PART  740— {AMENDED] 

23.  Section  740.1  is  amended: 

a.  By  revising  paragraph  (a); 

b.  By  revising  the  citation  reference 
"§  732.6"  to  read  "§  736.2"  in  paragraph 
(d)(2).  (two  revisions];  and 

c.  By  revising  paragraph  (e)  to  read  as 
follows: 

§740.1    Introducllon. 

(a)  Scope.  A  "License  Exception"  is 
an  authorization  contained  in  this  part 
that  allows  you  to  export  or  reexport 
under  stated  conditions,  items  subject  to 
the  Export  Administration  Regulations 
(EAR)  that  would  otherwise  require  a 
license  luider  General  Prohibition  One. 
Two,  or  Three,  as  indicated  luider  one 
or  more  of  the  Export  Control 
Classification  Numbers  (ECCNs)  in  the 
Commerce  Control  List  (CCL)  in 
Supplement  No.  1  to  part  774  of  the 
EAJH.  If  yoiu  export  or  reexport  is 
subject  to  General  Prohibitions  Six  for 
embargoed  destinations,  refer  to  part 
746  of  the  EAR  to  determine  the 
availability  of  any  License  Exceptions. 
Special  commodity  controls  apply  to 
short  supply  items.  License  Exroptions 
for  items  listed  on  the  CCL  as  controlled 
for  Short  Supply  reasons  are  found  in 
part  754  of  the  EAR.  If  your  export  or 
reexport  is  subject  to  General 
ProUbition  Five,  consult  part  744  of  the 
EAR  If  yoiu  export  or  reexport  is 
subject  to  General  Prohibitions  Four, 
Seven.  Eight,  Nine,  or  Ten.  then  no 
License  Exceptions  apply. 

•  *        •        •        • 

(e)  Destination  Control  Statement 
You  may  be  required  to  enter  an 
appropriate  Destination  Control 
Statement  on  commercial  documents  in 
accordance  with  Destination  Control 
Statement  requirements  of  §  758.5  and 
§758.6  of  the  EAR. 

•  *        •        *        • 

24.  Section  740.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§740.2    Restrictions  on  all  Ucenee 
Fjicepttons. 

(a)  You  may  not  tise  any  License 
Exception  if  any  one  or  more  of  the 
following  apply: 

(1)  Your  authorization  to  use  a 
License  Exception  has  been  suspended 
or  revoked,  or  your  intended  export 
does  not  qualify  for  a  License  Exception. 

(2)  The  export  or  reexport  is  subject 
to  one  of  the  ten  General  Prohibitions, 
is  not  eligible  for  a  License  Exception, 
and  has  not  been  authorized  by  BXA. 

(3)  The  item  is  for  surreptitious 
interception  of  wire  or  oral 
communications,  controlled  under 
ECCN  5A980.  unless  you  are  a  U.S. 
Government  agency  (see 

§  740.11(b)(2)(ii)  of  this  part. 
GovOTuments  (GOV)). 

(4)  The  commodity  you  are  shipping 
is  a  specially  designed  crime  control 
and  detection  instrument  or  equipment 
described  in  §  742.7  of  the  EAR  and  you 
are  not  shipping  to  Iceland,  New 
Zealand,  or  countries  listed  in  Country 
Group  A:l  (see  Supplement  No.  1  to 
part  740).  unless  the  shipment  is 
authorized  under  License  Exception 
BAG.  §  740.14(e)  of  this  part  (shotguns 
and  shotgxm  shells). 

•        •        •        •        • 

25.  Section  740.4  is  revised  to  read  as 
follows: 

§740.4    Shipments  to  Country  Group  B 
countries  (OBS). 

License  Exception  GBS  authorizes 
exports  and  reexports  to  Country  Group 
B  (see  Supplement  No.  1  to  part  740)  of 
those  commodities  controlled  to  the 
ultimate  destination  for  national 
seciuity  reasons  and  identified  by 
"GBS— Yes"  on  the  CCL."  License 
Exception  GBS  may  be  used  to  export  or 
reexport  to  eligible  countries  any 
commodity  (but  not  software)  eligible 
for  License  Exception  CIV. 

26.  Section  740.9  is  amended: 

a.  By  revising  the  last  two  sentences 
of  paragraph  (aK2)(i); 

b.  By  revising  paragraph  (aM2Hiv); 

c.  By  revising  paragraph  (a)(2)(viii)(A) 
introductory  text; 

d.  By  revising  paragraph  (b)(l)(ii);  and 

e.  By  revising  paragraph  (b)(2XiiMB). 
as  follows: 


§740.9   Temporary 
reexports  (TMP). 


Imports,  exports,  and 


(a)*  •  • 

(2)*   •   • 

(i)  Tools  of  trade.  *  •  *  No  tools  of 
trade  may  be  taken  to  Cotmtry  Group 
E:2  and  Sudan,  only  the  eqiupment 
necessary  to  commission  or  service 
goods  may  be  taken  as  tools  of  trade  to 


Coimtry  Group  D:l.  (See  Supplement 
No.  1  to  part  740.) 

•  *        •        •        • 

(iv)  Inspection  and  calibration. 
Commodities  to  be  inspected,  tested, 
calibrated  or  repaired  abroad  may  be 
exported  or  reexported  to  all 
destinations  under  this  section,  except 
Country  Group  E:2.  Sudan  or  Syria. 

•  •        •        •        * 

(viii)  News  media.  (A)  Commodities 
necessary  for  news-gathering  purposes 
(and  software  necessary  to  use  such 
commodities)  may  accompany 
"accredited"  news  media  personnel 
(i.e..  persons  with  credentials  from  a 
news  gathering  or  reporting  firm)  to 
Country  Groups  D:l  or  E:2.  or  Sudan 
(see  Supplement  No.  1  to  part  740)  if  the 
commodities: 

•  •        •        •        • 

(b)  •  •  • 

(D*  *  • 

(ii)  Items  may  not  be  exported  to 
Coimtry  Group  E:2  or  Sudan  imder  this 
section. 


(2)*  *  • 

(«)••• 

(B)  Exports  to  Country  Group  E:2  or 
Sudan  (see  Supplement  No.  1  to  part 
740):  or 

•  •        •        »        • 

27.  Section  740.11  is  amended  by 
revising  paragraphs  (b)(2)(iii)  and 
(b)(2)(iv)  to  read  as  follows: 

§740.11    Qovemments  and  IntsmMional 
otgenizattons  (GOV). 

•  •        •        •        • 

(b)-  •  • 
(2)*  •  • 

(iii)  Items  for  official  use  within 
national  territory  by  agencies  of 
cooperating  governments.  Tbis 
provisfon  is  available  for  all  items 
consigned  to  and  for  the  official  use  of 
any  agency  of  a  cooperating  government 
within  the  territory  of  any  cooperating 
govenunent.  except 

(A)  Commercial  communications 
satellites  controlled  under  9A004  and 
hot  section  technology  for  the 
development,  production  or  overhaul  of 
commercial  aircraft  engines  controlled 
under  9E003.a.l  throu^  a.l2,  and  .f. 
and  related  controls; 

(B)  Computers  with  a  CTP  greater 
than  10,000  MTOPS  when  destined  for 
Argentina,  Hong  Kong,  South  Korea, 
Singapore  or  Taiwan; 

(C)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and 
biological  warfare  (CB),  or  nuclear 
nonproliferation  (NP)  reasons; 

(D)  Regional  stability  items  controlled 
under  Export  Control  Classification 


UMI 
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Numbers  (ECCNs)  6A002.  6A003. 
6D102.  6E001.  6E002,  7D001.  7E001. 
7E002,  and  7E101  as  described  in 
§  742.6(a)(1)  of  the  EAR;  or 

(E)  Encryption  items  controlled  for  EI 
reasons  as  described  in  the  Commerce 
Control  List. 

(iv)  Diplomatic  and  consular  missions 
of  a  cooperating  government.  This 
provision  is  available  for  ail  items 
consigned  to  and  for  the  official  use  of 
a  diplomatic  or  consular  mission  of  a 
cooperating  government  located  in  any 
country  in  Country  Group  B  (see 
Supplement  No.  1  to  part  740),  except: 

(A)  Commercial  communications 
satellites  controlled  under  9A004  and 
hot  section  technology  for  the 
development,  production  or  overhaul  of 
commercial  aircraft  engines  controlled 
under  9E003.a.l  through  a.l2,  and  .f, 
and  related  controls; 

(B)  Computers  with  a  CTP  greater 
than  10,000  MTOPS  when  destined  for 
Argentina,  Hong  Kong,  South  Korea. 
Singapore  or  Taiwan; 

(C)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and 
biological  warfare  (CB),  or  nuclear 
nonproliferation  (NP)  reasons; 

(D)  Regional  stability  items  controlled 
under  Export  Control  Classification 
Numbers  (ECCNs)  6A002,  6A003, 
6D102,  6E001.  6E002,  7D001,  7E001, 
7E002,  and  7E101  as  described  in 

§  742.6(a)(1)  of  the  EAR;  or 

(E)  Encryption  items  controlled  for  EI 
reasons  as  described  in  the  Commerce 
Control  List. 

•        •        •        •        • 

28.  Section  740.12(b)(1)  is  amended 
by  revising  the  phrase  "exports  by 
groups"  to  read  "exports  or  reexports  by 
groups". 

29.  Section  740.13  is  amended  by 
revising  paragraph  (d)(3)(i)  to  read  as 
follows: 


f  740.13   Tadmology  and 
unrMtrtctad  (TSU). 


(d)-  •  • 
(3)*  •  • 

(i)  Destinations.  "Mass  market" 
software  is  available  to  all  destinations 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan,  and  Syria. 

•        •        •        •        • 

30.  Section  740.14  is  amended: 

a.  By  revising  paragraph  (a): 

b.  By  revising  the  introductory  text  to 
paragraph  (b):  and 

c.  By  revising  the  last  two  sentences 
of  paragraph  (d)  to  read  as  follows: 


United  States  and  crew  members  of 
exporting  or  reexporting  carriers  to  take 
to  any  destination,  as  personal  baggage, 
the  classes  of  commodities  and  software 
described  in  this  section. 

(b)  Eligibility.  Individuals  leaving  the 
United  States  may  export  or  reexport 
any  of  the  following  commodities  or 
software  to  any  destination  or  series  of 
destinations.  Crew  members  may  export 
or  reexport  only  commodities  and 
software  described  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  to  any 
destination. 

•  •        *        •        • 

(d)  Special  provision:  unaccompanied 
baggage.  *   •   *  However,  commodities 
controlled  for  CB,  MT.  NS,  or  NP  may 
not  be  exported  under  this  License 
Exception  to  Country  Groups  D:l,  D:2, 
D:3,  D:4,  E:2,  or  Sudan.  (See 
Supplement  No.  1  to  part  740.) 

•  •        •        •        • 

31.  Section  740.16  is  amended: 

a.  By  revising  paragraph  (a)(2); 

b.  By  revising  paragraph  (a)(3)(ii);  and 

c.  By  adding  a  new  paragraph  (j),  as 
follows: 

§740.16    Additional  panniaaiva  raaxports 
(APfl). 

•  •        •        •        • 

(a)*   •  • 

(2)  The  commodities  being  reexported 
are  not  controlled  for  NP,  CB.  MT.  SI. 
or  CC  reasons;  and 

(3)*   •  • 

(ii)  A  country  in  Country  Group  D:l 
(National  Security)  (see  Supplement  No. 
1  to  part  740),  other  than  Cambodia  or 
Laos,  and  the  commodity  being 
reexported  is  controlled  for  national 
seciuity  reasons. 


1740.14    Baggage  (BAG). 

(a)  Scope.  This  License  Exception 
authorizes  individuals  leaving  the 


(j)  Reexports  of  items  controlled  by 
NP  Column  1  (see  Supplement  No.  1  to 
part  774  of  the  EAR)  to,  among,  and 
firom  countries  described  in  Country 
Group  A:4  (see  Supplement  No.  1  to 
part  740),  except: 

(1)  Reexports  from  countries  that  are 
not  identified  in  Country  Group  A:l  of 
items  that  are  controlled  for  NS  reasons 
to  destinations  in  Country  Group  D:l; 
and 

(2)  Reexports  to  destinations  in 
Country  Group  E:2  and  Country  Group 
D:2. 

32.  Supplement  No.  1  to  part  740  is 
amended: 

a.  In  Country  Group  B  to  add 
"Rwanda"  and  "Serbia  and  Montengro" 
in  alphabetical  order, 

b.  In  Country  Group  D  by  removing 
the  reference  under  the  "Country" 
heading  for  "South  Africa"  and  by 
removing  the  corresponding  "x"  under 
the  heading  "[D:3|  Chemical  & 
Biological";  and 


c.  In  Country  Group  E  by  removing 
the  reference  under  the  "Country" 
heading  for  "Serbia  and  Montengro" 
and  by  removing  the  corresponding  "x" 
under  the  heading  "UN  Embargo". 

PART  742— {AMENDED] 

33.  Section  742.1  is  amended: 

a.  By  revising  the  phrase  "maintains 
controls  under  EAA  section  6(j)  of  the 
EAA"  to  read  "maintains  controls  under 
section  6(j)  of  the  EAA"  in  the  third 
sentence  of  paragraph  (d);  and 

b.  By  revising  the  citation  reference 
"%  742.3(bM3)"  to  read  "§  742.2(b)(3)"  in 
paragraph  (f). 

34.  Section  742.2  is  amended: 

a.  By  revising  paragraph  (a)(l)(ii); 

b.  By  revising  paragraph  (a)(2)(iii) 
introductory  text; 

c.  By  revising  paragraph  (a)(3)(ii);  and 

d.  By  revising  the  phrase  "individual 
license  applications:"  to  read  "license 
applications:"  in  paragraph  (b)(2),  as 
follows: 

§742.2    Prolifaratton  Of  chamical  and 
biological  waapona. 

(a)*  •  • 

(D*  *  • 

(u)  Technology  (ECCNs  lEOOl  and 
1E391)  for  the  production  and/or 
disposal  of  microbiological  commodities 
described  in  paragraph  (a)(l)(i)  of  this 
section. 

(2)*   *   • 

(iii)  Technology  (ECCNs  lEOOl  and 
1  £3911  for  the  production  and/or 
disposal  of  chemical  precursors 
described  in  ECCN  1C350.  and 
technology  (ECCNs  lEOOl  and  1E350) 
involving  the  following  for  facilities 
designed  or  intended  to  produce 
chemicals  described  in  1C350: 

•  •        •        •        • 

(3)*    •   • 

(ii)  Technology  (ECCNs  2E001,  2E002 
and  2E301)  for  development, 
production,  or  use  of  the  commodities 
covered  in  ECCNs  2B350,  2B351  and 
2B352. 

•  •         *         •         • 

35.  Section  742.7  is  amended: 

a.  By  revising  paragraph  (a)(1); 

b.  By  revising  paragraph  (a)(2);  and 

c.  By  revising  paragraph  (a)(3)  to  read 
as  follows: 

§742.7    Crima Control. 

(a)*  •  • 

(1)  Crime  control  and  detection 
instruments  and  equipment  and  related 
technology  and  software  identified  in 
the  appropriate  ECCNs  on  the  CCL 
under  CC  Colunm  1  in  the  Coimtry 
Chart  column  of  the  "License 
Requirements"  section.  A  license  is 
required  to  countries  listed  in  CC 


Column  1  (Supplement  No.  1  to  part  738 
of  the  EAR).  Items  affected  by  this 
requirement  are  identified  on  the  CCL 
under  the  following  ECCNs:  0A982, 
0A983,  0A984,  0A985,  0E984. 1A984, 
3A980.  3A981,  3D980,  3E980,  4A003 
(for  fingerprint  computers  only),  4A980, 
4D001  (for  fingerprint  computers  only), 
4D980,  4E001  (for  fingerprint  computers 
only),  4E980,  6A002  (for  police-model 
infinared  viewers  only),  6E001  (for 
police-model  infrared  viewers  only), 
and  9A980. 

(2)  Shotguns  with  a  barrel  length 
greater  than  or  equal  to  24  inches, 
identified  in  ECCN  0A984  on  the  CCL 
under  CC  Column  2  in  the  Country 
Chart  column  of  the  "License 
Requirements"  section  regardless  of 
end-user  to  coimtries  listed  in  CC 
Column  2  (Supplement  No.  1  part  738 
of  the  EAR). 

(3)  Shotguns  with  a  barrel  length 
greater  than  or  equal  to  24  inches, 
identified  in  ECCN  0A984  on  the  CCL 
under  CC  Column  3  in  the  Country 
Chart  colunm  of  the  "License 
Requirements"  section  only  if  for  sale  or 
resale  to  police  or  law  enforcement 
entities  in  countries  listed  in  CC 
Column  3  (Supplement  No.  1  part  738 
of  the  EAR). 

•        *        *  '      •        * 

36.  Section  742.9  is  amended  by 
revising  paragraph  (b)(l)(iv)  to  read  as 
follows: 

§742.9    Anti-tarroriam:  Syria. 

(b)*  *  * 

(D*  •  • 

(iv)  All  aircraft  (powered  and 
unpowered),  helicopters,  engines,  and 
related  spare  parts  and  components. 
These  are  items  controlled  to  any 
destination  for  national  security  reasons 
and  items  controlled  to  Syria  for  anti- 
terrorism purposes.  Such  items  contain 
an  NS  Column  1,  NS  Column  2,  or  AT 
Coliunn  1  in  the  Country  Chart  column 
of  the  "License  Requirements"  section 
of  an  ECCN  on  the  CCL.  Note  that, 
consistent  with  the  general  rule  that 
applies  to  computing  U.S.  parts  and 
components  content  incorporated  in 
foreign  made  products,  all  aircraft- 
related  items  that  require  a  license  to 
Syria  will  be  included  as  controlled  U.S. 
content,  except  for  ECCNs  6A99G. 
7A994.  and  9A994.  for  purposes  of  such 
licensing  requirements. 

37.  Supplement  No.  1  to  part  742  is 
amended: 

a.  By  revising  paragraph  (9)(ii);  and 

b.  By  revising  paragraph  (9)(iii),  to 
read  as  follows: 


Supplement  No.  1  to  Part  742' — 
Nonproliferation  of  Chemical  and 
Biological  Weapons 

•        •        *        •        • 

(9)»  •  • 

(ii)  Equipment  and  materials  (for 
producing  biological  agents]  described  in 
ECCNs  1C351, 1C352, 1C353, 1C354,  and 
2B352; and 

(iii)  Technology  (for  the  development, 
production,  and  use  of  equipment  described 
in  ECCNs  1C351, 1C352, 1C353. 1C354, 
2B350.  2B351,  and  2B352)  described  in 
ECCNs  2E001,  2E002,  and  2E301. 


PART  744— {AMENDED] 

38.  Section  744.2  is  amended  by 
revising  the  citation  reference 

"S  740.12(a)  and  (b)"  to  read 

"§  740.13(a)  and  (b)"  (2  revUions),  in 

paragraph  (c). 

39.  Section  744.3  is  amended  by 
removing  the  phrase  "to  any 
destination,  including  Canada,"  in 
paragraph  (a). 

40.  Section  744.4  is  amended  by 
removing  the  phrase  "to  any 
destination,  including  Canada."  in 
paragraph  (a). 

41.  Section  744.5  is  amended  by 
removing  the  phrase  "to  any 
destination,  including  Canada."  in 
paragraph  (a). 

42.  Section  744.6  is  amended: 

a.  By  revising  paragraph  (a)(lKi): 
introductory  text  and 

b.  By  revising  paragraph  (e).  as 
follows: 


§744.6 
U.S. 


nailrfclioni  on  cartain  aclivlUaaof 


(a)*  •  • 

(!)•  '  * 

(i)  No  U.S.  person  as  defined  in 
paragraph  (c)  of  this  section  may, 
without  a  license  from  BXA,  export, 
reexport,  or  transfer  to  or  in  any  country 
any  item  where  that  person  knows  that 
such  items: 
•        •        •        •        • 

(e)  License  review  standards. 
Applications  to  engage  in  activities 
otherwise  prohibited  by  this  section  vhH 
be  denied  if  the  activities  would  make 
a  material  contribution  to  the  design, 
development,  production^^  stockpiling, 
or  use  of  nuclear  explosive  devices, 
chemical  or  biological  weapons,  or  of 
missiles. 

43.  Supplement  No.  1  to  part  744  is 
removed  and  reserved. 

44.  Supplement  No.  3  to  part  744  is 
amended  by  adding  the  country 
"Canada"  in  alphabetical  order. 

PART  746-{AMENDED] 

45.  Section  746.1  is  amended: 


a.  By  revising  the  introductory 
paragraph; 

b.  By  revising  paragraph  (b);  and 

c.  By  revising  the  first  sentence  of 
paragraph  (c),  as  follows: 

§746.1    Introduction. 

In  this  part,  references  to  the  EAR  are 
references  to  15  CFR  chapter  VII, 
subchapter  C.  This  part  implements 
broad  based  controls  for  items  and 
activities  subject  to  the  EAR  imposed  to 
implement  U.S.  govenunent  policies. 
Two  categories  of  controls  are  included 
in  this  part. 
•        •        *        •        • 

(b)  Rwanda.  The  second  cat^ory  of 
controls  that  apply  to  Rwanda  are 
supplemental  to  the  controls  described 
in  the  Country  Chart  in  part  738  of  the 
EAR.  Such  controls  are  listed  under 
each  affected  ECCN  on  the  CCL  in  part 
774  of  the  EAR. 

(c)  This  part  also  contains 
descriptions  of  controls  maintained  by 
the  Office  of  Foreign  Assets  Control  in 
the  Treasury  Department  and  by  the 
Office  of  Defense  Trade  Controls  in  the 
Department  of  State.  *  *  • 

46.  Section  746.2  is  amended,  as 
follows: 

a.  By  revising  paragraph  (a)(1);  and 

b.  By  revising  the  phrase 
"Supplement  No.  3  to  part  734"  to  read 
"Supplement  No.  2  to  part  734"  in 
paragraph  (b)(3)(ii). 

§746.2    Cuba 

(a)«  •  • 

(1)  License  Exceptions.  You  may 
export  or  reexport  without  a  license  if 
your  transaction  meets  all  the  applicable 
terms  and  conditions  of  any  of  the 
following  License  Exceptions.  To 
determine  the  scope  and  eligibility 
requirements,  you  will  need  to  txim  to 
the  sections  or  specific  paragraphs  of 
part  740  of  the  EAR  (License 
Exceptions).  Read  each  License 
Exception  caiefidly,  as  the  provisions 
available  for  embargoed  countries  are 
generally  narrow. 

(i)  Temporary  exports  and  reexports 
(TMP)  by  the  news  media  (see 
§  740.9(a)(2)(viii)  of  tiie  EAR). 

(ii)  Operation  technology  and 
software  (TSU)  for  legally  exported 
commodities  (see  §  740.13(a)  of  the 
EAR). 

(iii)  Sales  technology  (TSU)  (see 
§  740.13(b)  of  the  EAR). 

(iv)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.13(c)  of  the 
EAR). 

(v)  Parts  (RPL)  for  one-for-one 
replacement  in  certain  legally  exported 
commodities  (see  §  740.10(a)  of  the 
EAR). 
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il« 


(vi)  Baggage  (BAG)  (see  §  740.14  of  the 

EAR). 

(vii)  Governments  and  international 
organizations  (GOV)  (see  §740.11  of  the 
EAR). 

(viii)  Gift  parcels  and  humanitarian 
donaUons  (GFT)  (see  §  740.12  of  the 
EAR). 

(ix)  Items  in  transit  (TMP)  from 
Canada  through  the  U.S.  (see 
§740.9(b)(l)(iv)  of  the  EAR). 

(x)  Aircraft  and  vessels  (AVS)  for 
certain  aircraft  on  temporary  sojourn 
(see  §  740.15(a)  of  the  EAR). 

(xi)  Permissive  reexports  of  certain 
spare  parts  in  foreign-made  equipment 
(see  §  740.16(h)  of  the  EAR). 

*  •        *        •        • 

47.  Section  746.3  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  746.3    Iraq. 

(a)*   •   • 

(1)  License  Exceptions.  You  may 
export  or  reexport  without  a  license  if 
your  transaction  meets  all  the  applicable 
terms  and  conditions  of  one  of  the 
following  License  Exceptions.  Read 
each  License  Exception  carefully,  as  the 
provisions  available  for  embargoed 
countries  are  generally  narrow. 

(i)  Baggage  (BAG)  (see  §  740. 14  of  the 
EAR). 

(ii)  Governments  and  international 
organizations  (GOV)  (see  §  740.11  of  the 
EAR). 

48.  Section  746.4  is  amended: 

a.  By  revising  paragraph  (b); 

b.  By  revising  paragraph  (c)(3) 
introductory  text; 

c.  By  redesignating  paragraph  (e)  as 
paragraph  (d);  and 

d.  By  redesignating  paragraph  (f)  as 
paragraph  (e),  as  follows: 

1746.4    Libya. 

•  •        •        •        • 

(b)  License  requirements. 

(1)  Exports.  OFAC  and  BXA  both 
require  a  license  for  virtually  all  exports 
(including  transshipments)  to  Libya. 
Except  as  noted  in  paragraph  (b)  of  this 
saction  or  specified  in  OFAC  regulation, 
you  may  not  use  any  BXA  License 
Exception  or  other  BXA  authorization  to 
export  or  transship  to  Libya.  You  will 
need  a  license  from  OFAC  for  all  direct 
exports  and  transshipments  to  Libya 
except  those  eligible  for  the  following 
BXA  License  Exceptions: 

(i)  Baggage  (BAG)  (see  §  740.14  of  the 
EAR). 

(ii)  Governments  and  international 
organizations  (GOV)  (see  §  740.11  of  the 
EAR). 

(iii)  Gift  parcels  (GFT)  (see  §  740.12(a) 
of  the  EAR). 


(2)  Reexports.  You  will  need  a  license 
from  BXA  to  reexport  any  U.S.-origin 
item  from  a  third  country  to  Libya,  any 
foreign-manufactured  item  containing 
U.S.-origin  parts,  components  or 
materials,  as  defined  in  §  734.2(b)(2)  of 
the  EAR,  or  any  national  security- 
controlled  foreign-produced  direct 
product  of  U.S.  technology  or  software, 
as  defined  in  §  734.2(bM3)  of  the  EAR. 
exported  from  the  U.S.  after  March  12, 
1982.  You  will  need  a  license  from  BXA 
to  reexport  all  items  subject  to  the  EAR 
(see  part  734  of  the  EAR)  to  Libya, 
except: 

(i)  Food,  medicines,  medical  supplies, 
and  agricultural  commodities; 

(ii)  Reexports  eligible  for  the 
following  License  Exceptions  (read  each 
License  Exception  carefully,  as  the 
provisions  available  for  embargoed 
countries  are  generally  narrow): 

(A)  Temporary  exports  and  reexports 
(TMP):  reexports  by  the  news  media  (see 
§  740.9(a)(2)(viii)  of  the  EAR). 

(B)  Operation  technology  and 
software  (TSU)  for  legally  exported 
commodities  (see  §  740.13(a)  of  the 
EAR). 

(C)  Sales  technology  (TSU)  (see 
§  740.13(b)  of  the  EAR). 

(D)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.13(c)  of  the 
EAR). 

(E)  Parts  (RPL)  for  one-for-one 
replacement  in  certain  legally  exported 
commodities  (§740.10(a)  of  the  EAR). 

(F)  Baggage  (BAG)  (§  740.14  of  the 
EAR). 

(G)  Aircraft  and  vessels  (AVS)  for 
vessels  only  (see  §  740.15(c)(1)  of  the 
EAR). 

(H)  Governments  and  international 
organizations  (GOV)  (see  §  740.11  of  the 
EAR). 

(I)  Gift  parcels  and  humanitarian 
donations  (GFT)  (see  §  740.12  of  the 
EAR). 

(J)  Permissive  reexports  of  certain 
spare  parts  in  foreign-made  equipment 
(see  §  740.16(h)  of  the  EAR). 

(c)  •  •  • 

(3)  Notwithstanding  the  presumptions 
of  denial  in  paragraphs  (c)(2)  (i)  through 
(iii)  of  this  section,  licenses  will 
generally  be  issued  for  items  not 
included  in  paragraphs  (c)(2)  (iv) 
through  (vii)  of  this  section  when  the 
transaction  involves: 
•        •        •        •        • 

49.  Section  746.5  is  amended  by 
revising  paragraphs  (a)(1)  and  (bKl)  to 
read  as  follows: 


{746.5    NorttiKo 

(a)*  •  • 

(1)  License  Exceptions.  You  may 
export  without  a  license  if  your 
transaction  meets  all  the  applicable 


terms  and  conditions  of  any  of  the 
License  Exceptions  specified  in  this 
paragraph.  To  determine  scope  and 
eligibility  requirements,  you  will  need 
to  turn  to  the  sections  or  specific 
paragraphs  of  part  740  of  the  EAR 
(License  Exceptions).  Read  each  License 
Exception  carefully,  as  the  provisions 
available  for  embargoed  countries  are 
generally  narrow. 

(i)  Temporary  exports  and  reexports 
(TMP)  by  the  news  media  (see 
§  740.9(a)(2)(viii)  of  the  EAR). 

(ii)  Operation  technology  and 
software  (TSU)  for  legally  exported 
commodities  (see  §  740.13(a)  of  the 
EAR). 

(iii)  Sales  technology  (TSU)  (see 
§  740.13(b)  of  the  EAR). 

(iv)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.13(c)  of  the 
EAR). 

(v)  Parts  (RPL)  for  one-fbr-one 
replacement  in  certain  legally  exported 
commodities  (§  740.10(a)  of  the  EAR). 

(vi)  Baggage  (BAG)  (§  740.14  of  tiie 
EAR). 

(vii)  Aircraft  and  vessels  (AVS)  for 
fishing  vessels  under  governing 
international  fishery  agreements  and 
foreign-registered  aircraft  on  temporary 
sojourn  in  the  U.S.'  (see  §  740.15(a)  and 
(b)(1)  of  die  EAR). 

(viii)  Govenunents  and  international 
organizations  (GOV)  (see  §  740.11  of  die 
EAR). 

(ix)  Gift  parcels  and  humanitarian 
donations  (GFT)  (see  §  740.12  of  the 
EAR). 

(x)  Permissive  reexports  of  certain 
spare  parts  in  foreign-made  equipment 
(see  §  740.16(h)  of  die  EAR). 
•        •        •        •        • 

(b)  Licensing  policy.  *  *  * 

(1)  BXA  will  review  on  a  case-by-case 
basis  applications  for  export  of  donated 
human-needs  items  listed  in 
Supplement  No.  2  to  part  740  of  the 
EAR  that  do  not  qualify  for  the 
humanitarian  donation  provisions  of 
License  Exception  GFT  (see  §  740.12(b) 
of  the  EAR).  Such  applications  include 
single  transactions  involving  exports  to 
meet  emergency  needs. 


PART  748— (AMENDED] 

50.  Section  748.3  is  amended: 

a.  By  revising  the  phrase  "limited  to 
5  items"  to  read  "limited  to  six  items" 
in  paragraph  (b)(1);  and 

b.  By  revising  paragraph  (b)(2).  as 
follows: 


■  Export  of  U.S.  aircraft  on  temporary  sojourn  or 
vesaals  U  prohibited.  44  CFR  Ch.  IV.  Part  403 
"Shipping  reatrictions:  North  Korea  (T-2)." 


1746.3    CtassMcation  and  Adviaory 
Opinions. 

•  •         •         •        • 

(b)*  *  • 

(2)  When  submitting  a  Classification 
Request,  you  must  complete  Blocks  1 
through  5. 14,  22(a),  (b),  (c).  (d).  and  (i), 
24,  and  25  on  Form  BXA-748P.  You 
must  provide  a  recommended 
classification  in  Block  22(a)  and  explain 
the  basis  for  your  recommendation 
based  on  the  technical  parameters 
specified  in  the  appropriate  ECCN  in 
Block  24.  If  you  are  unable  to  determine 
a  recommended  classification  for  your 
item,  include  an  explanation  in  Block 
24,  identifying  the  ambiguities  or 
deficiencies  that  precluded  you  from 
making  a  recommended  classification. 

•  *        •        *        • 

51.  Section  748.9  is  amended: 

a.  By  adding  a  new  paragraph  (a)(7); 

b.  By  revising  paragraph  (b)(l)(ii); 

c.  By  revising  paragraph  (b)(2)(ii);  and 

d.  By  revising  paragraph  (c)(2). 

f  748.9    Support  documants  for  llcansa 
applications. 

(a)*  *  • 

(7)  The  license  application  is 
submitted  to  export  or  reexport  software 
or  technology,  except  for  software  or 
technology  subject  to  national  securify 
controls  destined  for  Bulgaria,  Czech 
Republic.  Hungary.  Poland.  Romania,  or 
Slovakia. 

(b)*  •  • 

(D*  *  * 

(ii)  If  no.  your  transaction  may  require 
a  Statement  by  Ultimate  Consignee  and 
Purchaser.  Read  the  remainder  of  this 
section  beginning  with  paragraph  (c)  of 
this  section,  then  proceed  to  §  748.11  of_ 
die  EAR 

(2)«   •   • 

(ii)  If  no.  your  transaction  may  require 
a  Statement  by  Ultimate  Consignee  and 
Purchaser.  Read  the  remainder  of  this 
section  beginning  with  paragraph  (c)  of 
this  section,  then  proceed  to  §  748.11  of 
the  EAR. 

(c)*  •  * 

(2)  License  applications  supported  by 
Ultimate  Consignee  and  Purchaser 
statements.  These  types  of  license 
applications  may  be  submitted  upon 
receipt  of  a  facsimile  or  other  legible 
copy  of  the  original  statement  provided 
that  the  applicant  receives  the 
manually-signed  original  within  60  days 
from  the  date  the  original  is  signed  by 
the  ultimate  consignee. 

•  •        •        •        • 

52.  Section  748.10  is  amended: 

a.  By  revising  paragraph  (b)(1);  and 
b:  By  revising  paragraph  (b)(3) 
introductory  text,  as  follows: 

1746.10    Import  and  End-UaarCartificatas. 

•  •        •        •        • 


(b)*  *  * 

(1)  Any  commodities  on  your  license 
application  are  controlled  for  national 
securify  (NS)  reasons,  or  you  have 
software  or  technology  that  is  controlled 
for  NS  reasons  and  is  destined  for 
Bulgaria,  Czech  Republic,  Hungary. 
Poland,  Romania,  or  Slovakia. 

(2)*   *   * 

(3)  Your  license  application  involves 
the  export  of  commodities  and  software 
classified  in  a  single  entry  on  the  CCL. 
the  total  value  of  which  exceeds  $5,000. 
***** 

53.  Section  748.11  is  amended  by 
revising  paragraph  (e)(l)(ii)  to  read  as 
follows: 

S74&11    Statemant  t>y  Ultimata  cfllbgnaa 
and  Purcnasar. 

*  •        •        •        • 

(e)*  •  * 

(D*  •  * 

(ii)  Multiple.  This  statement  is  to  be 
considered  a  part  of  every  license 
application  submitted  by  [name  and 
address  of  applicant]  until  two  years 
from  the  date  this  statement  is  signed. 

*  *        •        •        • 

54.  Section  748.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S748.12    Spadal  provisions  for  support 
documants. 

*  *        •        •        * 

(b)  Reexports.  If  a  support  document 
would  be  required  for  an  export  from 
the  United  States,  the  same  document 
would  be  required  for  reexport  to 
Country  Group  D:l  and  E:2  (see 
Supplement  No.  1  to  part  740  of  the 
EAR). 

*  •        •        •        • 

55.  Section  748.13  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  to  read  as  follows: 

S  746.13    DalivaryVarificationpV). 

(a)  •  •  • 

(1)  BXA  may  request  the  licensee  to 
obtain  verifications  of  delivery  on  a 
selective  basis.  *  *  * 


56.  Supplement  No.  1  to  part  748  is 
amended: 

a.  By  revising  the  introductory  text; 

b.  By  revising  Block  5; 

c.  By  revising  the  heading  of  Block  6; 

d.  By  revising  the  phrase  "box"  to 
read  "Block"  in  Block  9; 

e.  By  revising  Block  10; 

f.  By  revising  Block  11; 

g.  By  revising  Block  14; 

h.  By  revising  Blocks  16  through  21; 

i.  By  revising  the  introductory  text 
and  paragraphs  (b)  through  (f)  of  Block 
22; 

j.  By  revising  Block  24;  and 

k.  By  revising  Block  25,  as  follows: 


Supplement  No.  1  to  Part  748— BXA- 
748P,  BXA-748P-A;  Item  Appendix, 
and  BXA-748P-B;  End-User  Appeniiix; 
Multipurpose  Application  Insbvctions 

All  ioformation  must  be  legibly  typed 
within  the  lines  for  each  Block  or  Box,  except 
whwe  a  signature  is  required.  Enter  only  one 
typed  line  of  text  per  Block  or  line.  Where 
there  is  a  choice  of  entering  telephone 
numbers  or  focsimile  numbers,  and  you  %«rish 
to  provide  a  focsimile  number  instead  of  a 
telephone  number,  identify  the  facsimile 
number  with  the  letter  "F"  immediately  alter 
the  number  (e.g.,  022-3S8-O-123456F).  If 
you  are  completing  this  form  to  request 
classification  of  your  item,  you  must 
complete  Blocks  1  through  5, 14,  22(a),  (b), 
(c),  (d),  and  (i),  24,  and  25  only. 

•  *         •         •         • 

Block  5:  Type  of  Application.  Export.  If  the 
items  are  located  within  the  United  States, 
and  you  wish  to  export  those  items,  mark  the 
Box  labeled  "Export"  with  an  (X).  Reexport. 
If  the  items  are  located  outside  the  United 
States,  mark  the  Box  labeled  "Reexport"  with 
an  (X).  Classification.  If  you  are  requesting 
BXA  to  classify  your  item  against  the 
Commerce  Control  List  (OCL),  mark  the  Box 
labeled  "Classification  Request"  with  an  (X). 
Special  Comprehensive  License.  If  you  are 
submitting  a  Special  Comprehensive  License 
application  in  accordance  with  the 
procedures  described  in  part  752  of  the  EAR. 
mark  the  Box  labeled  "Special 
Comprehensive  License"  with  an  (X). 

Block  6:  Documents  submitted  wnth 
Application.  •  •  • 

•  •         *         •         • 

Block  10:  Resubmission  Application 
Control  Number.  If  your  original  application 
was  returned  without  action  (RWA),  provide 
the  Application  Control  Number.  This  does 
not  apply  to  applications  returned  without 
being  registered. 

Block  11:  Replacement  License  Number.  If 
you  have  received  a  license  for  identical 
items  to  the  same  ultimate  consignee,  but 
would  like  to  make  a  modification  that  is  not 
excepted  in  §  750.7(c)  of  the  EAR.  to  the 
license  as  originally  approved,  enter  the 
original  license  number  and  complete  Blocks 
12  through  25,  where  applicable.  Include  a 
statement  in  Block  24  r^arding  what 
changes  you  wish  to  make  to  the  original 
license. 


Block  14:  Applicant  Enter  the  applicant's 
name,  street  address,  city,  state/coimtry,  and 
postal  code.  Provide  a  complete  street 
address.  P.O.  Boxes  are  not  acceptable.  Refer 
to  §  748.5(a)  of  this  part  for  a  definition  of 
"applicant".  If  you  have  marked  "Export"  in 
Block  5,  you  must  include  your  company's 
Employer  Identification  Number  unless  you 
are  filing  as  an  individual  or  as  an  agent  on 
behalf  of  the  exporter.  The  Employee 
Identification  Number  is  assigned  l>y  the 
Internal  Revenue  Service  for  tax 
identification  purposes.  Accordingly,  you 
should  consult  your  comftany's  financial 
officer  or  accounting  division  to  obtain  this 
number. 

Block  IS:*  *  • 

Block  16:  Purchaser.  Enter  the  purchaser's 
complete  name,  street  address,  city,  country. 
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postal  code,  and  telephone  or  facsimile 
number.  Refer  to  §  748.5(c)  of  this  part  for  a 
definition  of  "purchaser".  If  the  purchaser  is 
also  the  ultimate  consignee,  enter  the 
complete  name  and  address.  If  your  proposed 
transaction  does  not  involve  a  separate 
purchaser,  leave  Block  16  blank. 

Block  17:  Intermediate  consignee.  Enter  the 
intermediate  consignee's  complete  name, 
street  address,  city,  country,  postal  code,  and 
telephone  or  bcsimile  number.  Provide  a 
complete  street  address,  P.O.  Boxes  are  not 
acceptable.  Refer  to  §  748.5(d)  of  this  part  for 
a  definition  of  "intermediate  consignee".  If 
this  party  is  identical  to  that  listed  in  Block 
16.  enter  the  complete  name  and  address.  If 
your  proposed  transaction  does  not  involve 
use  of  an  intermediate  consignee,  enter 
"None".  If  your  proposed  transaction 
involves  more  than  one  intermediate 
consignee,  provide  the  same  information  in 
Block  24  for  each  additional  intermediate 
consignee. 

Block  18:  Ultimate  Consignee.  This  Block 
must  be  completed  if  you  are  submitting  a 
license  application.  Enter  the  ultimate 
consignee's  complete  name,  street  address, 
city,  country,  postal  code,  and  telephone  or 
bcsimile  number.  Provide  a  complete  street 
address,  P.O.  Boxes  are  not  acceptable.  The 
ultimate  consignee  is  the  party  who  will 
actually  receive  the  item  for  the  end-use 
designated  in  Block  21.  Refer  to  §  748.5(e)  of 
this  part  for  a  definition  of  "ultimate 
consignee".  A  bank,  freight  forwarder, 
forwarding  agent,  or  other  intermediary  may 
not  be  identified  as  the  ultimate  consignee. 
Government  purchasing  organizations  are  the 
sole  exception  to  this  requirement.  This  type 
of  entity  may  be  identified  as  the  government 
entity  that  is  the  actual  ultimate  consignee  in 
those  instances  when  the  items  are  to  be 
transferred  to  the  government  entity  that  is 
the  actual  end-user,  provided  the  actual  end- 
user  and  end-use  is  clearly  identified  in 
Block  21  or  in  the  additional  documentation 
attached  to  the  application. 

If  your  application  is  for  the  reexport  of 
items  previously  exported,  enter  the  new 
ultimate  consignee's  complete  name,  street 
address,  city,  country,  postal  code,  and 
telephone  or  facsimile  number.  Provide  a 
complete  street  address,  P.O.  Boxes  are  not 
acceptable.  If  your  application  involves  a 
temporary  export  or  reexport,  the  applicant 
should  be  showm  as  the  ultimate  consignee 
in  care  of  a  person  or  entity  who  will  have 
control  over  the  items  abroad. 

Block  19:  End-User.  Complete  this  Block 
only  if  the  ultimate  consignee  identified  in 
Block  18  is  not  the  actual  end-user.  If  there 
will  be  more  than  one  end-user,  use  Form 
BXA-748P-B  to  identify  each  additional  end- 
user.  Enter  each  end-user's  complete  name, 
street  address,  city,  country,  postal  code,  and 
telephone  or  facsimile  number.  Provide  a 
complete  street  address,  P.O.  Boxes  are  not 
acceptable. 

Block  20:  Original  Ultimate  Consignee.  If 
your  application  involves  the  reexport  of 
items  previously  exported,  enter  the  original 
ultimate  consignee's  complete  name,  street 
address,  city,  country,  postal  code,  and 
telephone  or  facsimile  number.  Provide  a 
complete  street  address,  P.O.  Boxes  are  not 
acceptable.  The  original  ultimate  consignee  is 


the  entity  identified  in  the  original 
application  for  export  as  the  ultimate 
consignee  or  the  party  currently  in 
possession  of  the  items. 

Block  21.  Specific  End-Use:  This  Block 
must  be  completed  if  you  are  submitting  a 
license  application.  Provide  a  complete  and 
detailed  description  of  the  end-use  intended 
by  the  ultimate  consignee  and/or  end-user(s). 
If  you  are  requesting  approval  of  a  reexport, 
provide  a  complete  and  detailed  description 
of  the  end-use  intended  by  the  new  ultimate 
consignee  or  end-user(s)  and  indicate  any 
other  countries  for  which  resale  or  reexport 
is  requested.  If  additional  space  is  necessary, 
use  Block  21  on  Form  BXA-748P-A  or  B.  Be 
specific — vague  descriptions  such  as 
"research",  "manuhcturing".  or  "scientific 
uses"  are  not  acceptable. 

Block^:  For  a  Ucense  application,  you 
must  COTSplete  each  of  the  sub-blocks 
contained  in  this  Block.  If  you  are  submitting 
a  classification  request,  you  need  not 
complete  Blocks  (e),  (f),  (g),  and  (h).  If  you 
wish  to  export,  reexport,  or  have  BXA 
classify  more  than  one  item,  use  Form  BXA- 
748P-A  for  additional  items. 

(a)*   •   * 

(b)  CTP.  You  must  complete  this  Block 
only  if  your  application  involves  a  digital 
computer  or  equipment  containing  a  digital 
computer  as  described  in  Supplement  No.  2 
to  this  part.  Instructions  on  calculating  the 
CTP  are  contained  in  a  Technical  Note  at  the 
end  of  Category  4  in  the  CCL. 

(c)  Model  Number.  Enter  the  correct  model 
number  for  the  iteoL 

(d)  CCATS  Number.  If  you  have  received 
a  classification  for  this  item  from  BXA, 
provide  the  CCATS  number  shown  on  the 
classification  issued  by  BXA. 

(e)  Quantity.  Identify  the  quantity  to  be 
exported  or  reexported,  in  terms  of  the 
"Unit"  identified  for  the  BCCN  entered  in 
Block  22(a).  If  the  "Unit"  for  an  item  is  "S 
value",  enter  the  quantity  in  units  commonly 
used  in  the  trade. 

(f)  Units.  The  "Unit"  paragraph  yrithin 
each  ECCN  will  list  a  specific  "Unit"  for 
those  items  controlled  by  the  entry.  The 
"Unit"  must  be  entered  on  all  license 
applications  submitted  to  BXA.  If  an  item  is 
licensed  in  terms  of  "S  value",  the  unit  of 
quantity  commonly  used  in  the  trade  must 
also  be  shown  on  the  license  application. 
This  Block  may  be  left  blank  on  license 
applications  only  if  the  "Unit"  for  the  ECCN 
entered  in  Block  22(a)  is  shown  as  "N/A"  on 
the  CCL 

•         •         •         •         « 

Block  24:  Additional  Information.  Enter 
additional  4ata  pertinent  to  the  application 
as  requiredjin  the  EAR.  Include  special 
certificatiops,  names  of  parties  of  interest  not 
disclosed  elsewhere,  explanation  of 
do^smoeau  attached,  etc.  Do  not  include 
information  concerning  Block  22  in  this 
space. 

If  your  application  represents  a  previously 
denied  application,  you  must  provide  the 
Application  Control  Number  from  the 
original  application. 

If  you  are  requesting  BXA  to  classify  your 
product,  use  this  space  to  explain  why  you 
believe  the  ECCN  entered  in  Block  22(a)  is 
appropriate.  This  explanation  must  contain 


an  analysis  of  the  item  in  terms  of  the 
technical  control  parameters  specified  in  the 
appropriate  ECCN.  If  you  have  not  identified 
a  recommended  classification  in  Block  22(a), 
you  must  state  the  reason  you  cannot 
determine  the  appropriate  classification, 
identifying  anything  in  the  regulations  that 
you  believe  precluded  you  from  determining 
the  correct  classification. 

If  additional  space  is  necessary,  use  Block 
24  on  Form  BXA-748P-A  or  B. 

Block  25:  You,  as  the  applicant  or  duly 
authorized  agent  of  the  applicant,  must 
manually  sign  in  this  Block.  Rubber-stamped 
or  electronic  signatures  are  not  acceptable.  If 
you  are  an  agent  of  the  applicant,  in  addition 
to  providing  your  name  and  title  in  this 
Block,  you  must  enter  your  company's  name 
in  Block  24.  Type  both  your  name  and  title 
in  the  space  provided. 

57.  Supplement  No.  2  to  part  748  is 
amended: 

a.  By  revising  the  introductory  text  of 
paragraph  (d)  and  the  NOTE  following 

it; 

b.  By  revising  the  introductory  text  of 
paragraph  (e); 

c.  By  revising  the  introductory  text  of 
paragraph  (g)(1); 

d.  By  revising  paragraph  (g)(2)(i): 

e.  By  revising  paragraph  (o)(3)(i);  and 

f.  By  revising  tne  introductory  text  of 
paragraph  (p),  as  follows: 

Supplement  No.  2  to  Part  748 — Unique 
License  Application  Requirements 

•  *        •        •        • 

(d)  Gift  parcels;  consolidated  in  a  single 
shipment.  If  you  are  submitting  a  license 
application  to  export  multiple  gift  parcels  for 
delivery  to  individuals  residing  in  a  foreign 
country,  you  must  include  the  following 
information  in  your  license  application. 

Note:  Each  gift  parcel  must  meet  the  terms 
and  conditions  described  for  gift  parcels  in 
License  Exception  GFT  (see  §  740.12(a)  of  the 
EAR). 

•  •         •         •         • 

(e)  Intmnsit  through  the  United  States.  If 
you  are  submitting  a  license  application  for 
items  moving  intransit  through  the  United 
States  that  do  not  qualify  for  the  intransit 
provisions  of  License  Exception  TMP  (see 

§  740.9(b)(l]  of  the  EAR),  you  must  provide 
the  following  information  with  your  license 
application: 

•  •         •         •         • 

(1)  Statement  requirement.  If  a  license  is 
required  to  export  or  reexport  items 
described  in  §  742.3  or  §  744.4  of  the  EAR,  or 
any  other  item  (except  those  controlled  for 
short  supply  reasons)  where  the  item  is 
intended  for  a  nuclear  end-use,  prior  to 
submitting  a  license  application,  you  must 
obtain  a  signed  written  statement  from  the 
end-user  certifying  the  following: 

•  •         •         •         • 

(2)'   *   • 

(i)  In  Block  7,  place  an  (X)  in  the  box  Utled 
"Nuclear  Certification"; 

•  «         •         •         • 

(o)*  •  • 


(3)*   •    • 

(i)  Technology  controlled  for  national 
security  reasons.  If  you  are  submitting  a 
license  application  to  export  technology 
controlled  for  naUonal  security  reasons  to  a 
country  not  listed  in  Country  Group  D:l  or 
E:2  (see  Supplement  No.  1  to  part  740  of  the 
EAR),  upon  request,  you  must  provide  BXA 
a  copy  of  the  virritten  letter  from  the  ultimate 
consignee  assuring  that,  unless  prior 
authorization  is  obtained  from  BXA,  the 
consignee  will  not  knowingly  reexport  the 
technology  to  any  destination,  or  export  the 
direct  product  of  the  technology,  directly  or 
indirectly,  to  a  country  listed  in  Country 
Group  D:l  or  E:2  (see  Supplement  No.  2  to 
part  740  of  the  EAR).  If  you  are  unable  to 
obtain  this  letter  of  assurance  from  your 
consignee,  you  must  state  in  your  license 
applicaUon  why  the  assurances  could  not  be 
obtained. 
•         •         •         •         • 

(p)  Temporary  exports  or  reexports.  If  you 
are  submitting  a  license  application  for  the 
temporary  export  or  reexport  of  an  item  (not 
eligible  for  the  temporary  exports  and 
reexports  provisions  of  License  Exception 
TMP  (see  §  740.9(a)  of  the  EAR))  you  must 
include  the  following  certification  in  Block 
24: 


58.  In  Supplement  No.  4  to  part  748. 
the  IC/DV  Authorities  column  for 
"China,  PRC  People's  Republic  of  is 
amended  by  revising  the  phrase 
"Telephone:  553031"  to  read 
"Telephone:  651-97-355". 

59.  In  Supplement  No.  4  to  part  748. 
the  IC/DV  Authorities  coliunn  for 
"Italy"  is  amended  by  revising  the 
phrase  "Div.  ID,  Rome'  to  read  "Div.  HI. 
Rome  or:"  and  revising  the  phrase 
"import  where  takes  place"  to  read 
"where  import  takes  place". 

60.  Supplement  No.  5  to  part  748  is 
amended  by  revising  paragraph 
(a)(6)(vii)  to  read  as  follows: 

Supplement  No.  5  to  Part  748— U.S. 
Import  Certificate  and  Delivery 
Verification  Procedure 

(a)  •  •  • 

(6)'  *  • 

(vii)  Reexport  or  transshipment  of  items 
after  delivery  to  U.S.  Items  imported  into  the 
U.S.  under  the  provisions  of  a  U.S. 
International  Import  Certificate  may  not  be 
reexported  to  any  destination  under  the 
intransit  provisions  of  License  Exception 
TMP  (see  §  740.9(b)(1)  of  the  EAR).  However, 
all  other  provisions  of  the  EAR  applicable  to 
items  of  domestic  origin  shall  apply  to  the 
reexport  of  items  of  foreign  origin  shipped  to 
the  U.S.  under  a  U.S.  International  Import 
Certificate. 


PART  750— {AMENDED] 

61.  Section  750.1  is  revised  to  read  as 
follows: 


§750.1     Scop*. 

In  this  part,  references  to  the  EAR  are 
references  to  15  CFR  chapter  VII, 
subchapter  C.  This  part  describes  the 
Bureau  of  Export  Administration's 
(BXA)  process  for  reviewing  your 
application  for  a  license  and  the 
applicable  processing  times  for  various 
types  of  applications.  Information 
related  to  the  issuance,  denial, 
revocation,  or  suspension  of  a  license  or 
license  application  is  provided  along 
with  the  procedures  on  obtaining  a 
duplicate  or  replacement  license,  the 
transfer  of  a  license  and  shipping 
tolerances  available  on  licenses.  This 
part  also  contains  instructions  on 
obtaining  the  status  of  any  pending 
application. 

62.  Section  750.4  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (b)(1);  and 

b.  By  revising  the  phrase  "terrorist 
supporting"  to  read  "terrorist- 
supporting"  in  paragraph  (b)(6) 
introductory  text,  as  follows: 

S  750.4    ProcaduTM  for  pncessing  lic«ns« 
applications. 

•  •        •        •        • 

(1)  Agreement  by  the  applicant  to  the 
delay.  BXA  may  request  applicants  to 
provide  additional  information  in 
support  of  their  license  application, 
respond  to  questions  arising  during 
processing,  or  accept  proposed 
conditions  or  riders  on  their  license 
application.  *  *  * 

•  •        •        •        • 

63.  Section  750.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  750.5    Status  of  pending  applications  and 
other  requests. 

(a)  Information  available.  You  may 
contact  BXA  for  status  of  your  pending 
ClassiHcation  Request,  Advisory 
Opinion,  or  license  application.  For 
Advisory  Opinion  requests,  telephone 
(202)  482-4905  or  send  a  fax  to  (202) 
219-9179.  For  license  applications  and 
Classification  Requests,  telephone 
BXA's  System  for  Tracking  Export 
License  Applications  ("STELA")  at 
(202)  482-2752.  STELA  is  an  automated 
voice  response  system,  that  upon 
request  via  any  standard  touch-tone 
telephone,  will  provide  you  with  up  to 
the  minute  status  on  any  application 
pending  at  BXA.  Press  "0"  on  your 
keypad  for  online  instructions  or  "9"  for 
the  letter  "Z".  Requests  for  status  may 
be  made  only  by  the  applicant  or  the 
applicant's  agent 

•  •        •        •        •  ' 

64.  Section  750.7  is  amended: 


a.  By  revising  the  phrase  "approved 
by  the  BXA,"  to  read  "approved  by 
BXA,"  in  paragraph  (a);  and 

b.  By  revising  the  parenthetical  phrase 
"(See  §  748.5(g)  of  the  EAR)"  to  read 
"(see  §  748.4(h)  of  the  EAR)"  in 
paragraphs  (g)  introductory  text  and 

(g)(1). 

65.  Section  750.10(c)  is  amended  by 
revising  the  phrase  "pending 
notification  by  the  BXA"  to  read 
"pending  notification  by  BXA". 

PART  752— [AMENDED] 

66.  Section  752.1(a)(1)  is  amended  by 
revising  the  phrase  "described  in  part 

>  734  of  the  EAR."  to  read  "described  in 
part  736  of  the  EAR.". 

67.  Section  752.3  is  amended  by 
revising  paragraphs  (a)(2)  and  (aK3)  to 
read  as  follows: 

1752.3    Etigibte  itsms. 

(a)-  •  ' 

(2)  Items  controlled  by  ECCNs  1C351, 
1C352, 1C353, 1C354,  1C991,  lEOOl. 
1E350, 1E391,  2B352,  2E001,  2E002, 
and  2E301  on  the  CCL  controlled  for  CB 
reasons; 

(3)  Items  controlled  by  ECCNs  1C350, 
1C995, 1D390,  2B350,  and  2B351  on  the 
CCL  that  can  be  used  in  the  production 
of  chemical  weapons  precursors  and 
chemical  warfare  agents,  to  destinations 
listed  in  Country  Group  D:3  (see 
Supplement  No.  1  to  part  740  of  the 
EAR): 
***** 

68.  Section  752.5  is  amended: 

a.  By  revising  the  introductory  text  of 
paragraph  (c)(8)(i); 

b.  By  revising  the  introductory  text 
and  certification  of  paragraph  (c)(8)(ii); 
and 

c.  By  revising  the  introductory  text  of 
paragraph  (c)(8)(iii)  to  read  as  follows: 

$752.5    Slaps  you  must  foliow  to  apply  for 
anSCL. 

(c)*  •  • 

(8)*   •   * 

(i)  Temporary  exports.  Proposed 
consignees  that  plan  to  exhibit  or 
demonstrate  items  in  countries  other 
than  those  in  which  they  are  located  or 
are  authorized  under  an  SCL,  an 
approved  Form  BXA-752,  or  a  License 
Exception  provision  described  in 
§  740.8(a)(2)(iii)  of  the  EAR  may  obtain 
permission  to  do  so  by  including  the 
following  additional  certification  on 
company  letterhead,  and  attaching  it  to 
Form  BXA-752. 
***** 

(ii)  Chemicals  and  chemical 
equipment  certification.  If  you  are 
requesting  authority  to  export  chemicals 
or  chemical  equipment  eligible  for  the 
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SCL,  you  must  obtain  a  signed  written 
statement  on  company  letterhead  from 
the  proposed  consignee(s)  and  end- 
tiser(s)  (except  those  located  in  Country 
Group  A:3)  (see  Supplement  No.  1  to 
part  740  of  the  tAR)  certifying  the 
following: 

No  chemicals  or  chemical  equipment 
received  under  this  Special  Comprehensive 
License  will  be  transferred,  resold,  or 
reexported  to  a  destination  that  requires  a 
license,  unless  the  new  end-user  has  been 
approved  by  the  Bureau  of  Export 
Administration,  and  in  no  case  will  the  items 
be  retransferred,  resold,  or  reexported  to  a 
party  who  is  not  the  end-user. 

(ill)  Nuclear  nonproliferation 
certification.  If  you  are  requesting  the 
export  or  reexport  under  the  EAR  of 
items  controlled  for  nuclear 
nonproliferation  reasons  described  in 
§  744.2(a)  of  the  EAR.  prior  to 
submitting  an  SCL  application,  you 
must  obtain  a  signed  written  statement 
on  company  letterhead  &om  the 
proposed  consignee(s)  and  end-user(s) 
certifying  the  following: 
***** 

69.  Section  752.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

f  752.6    Reexports. 

***** 

(b)-  •  • 

(1)  Transfierring,  reselling,  or 
reexporting  under  your  SCL  any 
chemicals  or  chemical  equipment 
identified  with  the  letters  "CB"  in  the 
applicable  "Reason  for  Control" 
paragraph  on  the  CCL  (see  Supplement 
No.  1  to  part  774  of  the  EAR):  and 

70.  Section  752.9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)  to  read  as  follows: 

§752.9    Action  on  SCL  applications. 

{a)«  •  • 

(2)  Extension  of  validity  period.  You 
may  request  an  extension  of  your  valid 
SCL  for  an  additional  four  years,  but 
such  requests  must  be  received  by  BXA 
at  least  30  days  prior  to  the  expiration 
of  your  SCL.  If  approved.  Form  BXA- 
748P  and  your  letter  requesting  an 
extension  will  be  validated  and  retiuTied 
to  you,  extending  the  validity  period  for 
four  years.  No  further  extensions  will  be 
approved.  A  new  application  and 
support  documentation  is  required  at 
the  end  of  that  eight-year  period.  To 
apply  for  an  extension,  complete  Form 
BXA-748F  by  completing  Blocks  1,  2,  3, 
and  4.  In  addition,  mark  "Special 
Comprehensive  License"  in  Block  5, 
place  an  "x"  in  "Letter  of  Explanation" 
in  Block  6.  and  mark  "other"  in  Block 

8.  Include  your  SCL  number  in  Block  9, 


and  indicate  in  Block  24  that  you  are 
requesting  an  extension  to  your  SCL. 
Submit  the  completed  Form  BXA-748F 
and  a  statement  on  your  company 
letterhead  indicating: 
***** 

71.  Section  752.10  is  revised  to  read 
as  follows: 

$752.10    Changes  to  the  SCL. 

(a)  General  information.  Certain 
changed  circumstances  regarding  the 
SCL  require  prior  approval  from  BXA 
before  you  make  such  changes,  while 
others  require  only  notification  to  BXA. 
Changes  and  noti^cations  of  license 
holder  information  must  be  initiated  by 
submitting  FornLBXA-748P.  Changes 
and  notifications  of  consignee 
information  must  be  initiated  by 
submitting  Form  BXA-752. 

(b)  Changes  requiring  prior  written 
appmvalftvm  BXA.  The  following 
circumstances  require  prior  written 
approval  by  BXA.  Such  requests  must 
be  submitted  by  the  SCL  holder,  and 
changes  are  not  effective  until  BXA 
approves  the  request.  Upon  approval  of 
a  change  described  in  this  paragraph, 
BXA  will  return  to  the  SCL  holder  a 
validated  copy  of  the  request,  indicating 
any  changes  that  may  have  been  made 
to  your  request,  or  any  special 
conditions  that  may  have  been  imposed. 

(1)  Change  of  SCL  holder  company 
name.  You  must  submit  to  BXA  Form 
BXA-748P,  Multipurpose  Application, 
for  any  change  in  the  name  of  the  SCL 
holder  company.  Complete  Blocks  1,2, 
3,  and  4.  Mark  "Special  Comprehensive 
License"  in  Block  5,  and  "other"  in 
Block  8.  In  Block  9,  include  your  SCL 
number.  Briefly  indicate  the  purpose  of 
the  change  in  Block  24  (i.e.,  a  change  in 
company  name).  Enter  the  new 
information  in  the  relevant  Blocks,  and 
complete  Block  25.  The  SCL  holder 
must  send  a  copy  of  the  validated  Form 
BXA-748P  to  each  approved  consignee, 
and  advise  them  to  attach  the  copy  of 
the  validated  form  to  their  validated 
Form  BXA-752. 

(2)  Change  in  consignee  name  or 
address.  You  must  submit  to  BXA  Form 
BXA-752,  Statement  by  Consignee  in 
Support  of  Special  Comprehensive 
License,  when  requesting  a  change  in 
consignee  name,  or  if  the  consighee 
moves  out  of  the  country.  The  consignee 
must  complete  Block  3,  mark  "change 
an  existing  consignee"  and  provide  the 
new  consignee  information  in  Block  4. 
In  Block  9,  explain  change  of  address 
from  "Address  A"  to  "Address  B".  Also, 
complete  Block  10  and  the  SCL  holder 
signature  Block  information. 

(3)  Addition  of  new  consignee.  You 
must  submit  to  BXA  Form  BXA-752  for 
requests  to  add  consignees  to  an  SCL. 


Complete  Form  BXA-752  in  accordance 
with  the  instruction  in  Supplement  No. 
3  to  this  part,  marking  "Add  a  New 
Consignee"  in  Block  3.  Use  Block  9  to 
describe  the  proposed  consignee's  role 
in  the  activities  authorized  by  the  SCL. 
Form  BXA-752  is  not  required  if  the 
proposed  new  consignee  is  a  foreign 
government  agency  and  the  items  will 
not  be  reexported.  If  Form  BXA-752  is 
not  required,  the  SCL  holder  may 
submit  the  request  to  add  the  foreign 
govenunent  agency  to  the  SCL  on 
company  letterhead.  You  must  include 
the  proposed  consignee's  complete 
street  address. 

(4)  Change  in  reexport  territories.  You 
must  submit  to  BXA  Form  BXA-752 
and  Form  BXA-752-A  to  add  a  country 
to  a  consignee's  approved  reexport 
territory.  Upon  approval  of  ch^ge  in 
reexport  territory,  BXA  will  return  to 
the  SCL  holder  two  validated  copies  of 
Form  BXA-752  and  Form  BXA-752-A, 
Reexport  Territories,  along  with  any 
special  conditions  that  may  have  been 
imposed. 

(i)  Form  BXA-752.  Complete  Block  3 
by  marking  "Change  an  Existing 
Consignee".  In  Block  4,  enter  the 
consignee  name  and  consignee  number. 
In  Block  5,  enter  the  SCL  number.  In 
Block  9,  enter  "to  add  a  cotmtry  to  the 
reexport  territory".  Complete  Block  10 
and  the  SCL  holder  signature  block 
information. 

(ii)  Form  BXA~752-A.  Complete 
Blocks  2  and  3.  Mark  each  country  that 
you  are  adding  to  your  reexport 
territory. 

(5)  Adding  items  to  your  SCL.  The 
following  procedures  apply  to  requests 
to  add  items  to  your  SCL.  Upon 
approval,  BXA  will  send  you  a  validated 
Form  BXA-748P  and,  if  applicable. 
Form  BXA-748F-A.  The  SCL  holder 
must  send  a  copy  of  each  validated  form 
to  all  applicable  consignees  and  attach 

a  copy  to  their  Form  BXA-752. 

(i)  Adding  one  item.  You  must  submit 
to  BXA  Form  BXA-748P  to  request  the 
addition  of  a  single  item  to  your  SCL. 
Complete  Blocks  1,  2,  3,  and  4.  Mark  an 
"x"  in  the  "Special  Comprehensive 
License"  box  in  Block  5,  and  "other"  in 
Block  8.  Include  your  SCL  niunber  in 
Block  9.  In  Block  24,  enter  "add  ECCN". 
Complete  items  (a)  and  (j)  in  Block  22 
and  in  Block  25. 

(ii)  More  than  one  item.  You  must 
submit  to  BXA  Form  BXA-748P  and 
Form  BXA-748P-A  to  request  to  add 
more  than  one  item  to  your  SCL. 
Complete  Form  BXA-748P  according  to 
the  instructions  in  paragraph  (b)(5)(i)  of 
this  section.  In  Block  24,  insert  the 
phrase  "add  ECCNs  on  attached  From 
BXA  748P-A.  Complete  Block  1  on 
Form  BXA-748P-A  by  including  the 


"Application  Control  Number"  (found 
on  Form  BXA-748P).  Complete  Block 
21  and  24,  if  needed,  to  describe  any 
special  circumstances  (i.e.,  the  new  item 
will  only  be  exported  to  specific 
consignees  and  will  not  be  reexported). 

(6)  Changes  to  add  end-users.  You 
must  submit  to  BXA  Form  BXA-752 
and  Form  BXA-748P-B  to  add  or 
change  end-users  to  consignee 
authorizations.  When  you  request 
multiple  "types  of  requests"  (i.e., 
additions  or  changes)  on  a  single  Form 
BXA-752;  you  must  specify  in  Block  9, 
the  type  of  request  for  each  end-user. 
Example:  end-user  XXX  is  to  be 
"added"  and  end-user  AAA  is  to  be 
"changed"  from  "end-user  AAA"  to 
"end-user  ABA". 

(i)  Form  BXA-752.  On  Form  BXA- 
752,  complete  Block  3.B,  "change  an 
existing  consignee".  Include  the 
consignee  number  in  Block  4.  Include 
the  SCL  number  in  Block  5.  In  Block  9 
insert  the  phrase  "To  add  an  end-user" 
or  the  phrase  "To  change  an  end-user". 
Complete  Block  10  and  include  the  SCL 
holder  signature  block  information. 

(ii)  Form  BXA-748P-B.  On  Form 
BXA-748-B,  complete  Blocks  1  and  19. 
In  Block  21,  cite  the  end-user 
requirement  or  condition  (i.e.,  end-user 
XXX  is  requested  in  compliance  with 
§  752.5(c)(8)(ii)  of  this  part,  which 
requires  prior  authorization  to  reexport 
chemicals  under  the  SCL).  Also,  list  the 
items  (by  ECCN  and  by  description)  that 
each  end-user  will  receive  and  for  what 
purpose,  if  approved  by  BXA. 

(c)  Changes  that  do  not  require  prior 
approval  from  BXA.  The  following 
changes  regarding  your  SCL  do  not 
require  prior  approval  bom  BXA, 
however,  such  changes  must  be 
submitted  on  the  appropriate  forms  no 
later  than  30  days  after  the  change  has 
occurred.  BXA  will  validate  the  forms, 
and  return  one  copy  to  you  for  your 
records. 

(1)  Change  of  SCL  holder  address, 
export  contact  information,  or  total 
value  of  license.  You  must  submit  to 
BXA  Form  BXA-748P,  Multipurpose 
Application,  for  any  change  in  the  SCL 
holder's  address,  export  contact 
information,  or  total  value  of  the 
license.  Complete  Blocks  1,2,3,  and  4. 
Mark  "Special  Comprehensive  License" 
in  Block  5.  and  "other"  in  Block  8.  In 
Block  9,  include  your  SCL  number. 
Briefly  indicate  the  purpose  of  the 
change  in  Block  24.  Enter  the  new 
information  in  the  relevant  Blocks. 
Complete  Block  25.  The  SCL  holder 
must  send  a  copy  of  the  validated  Form 
BXA-748P  to  each  approved  consignee, 
and  advise  each  approved  consignee  to 
attach  the  copy  of  the  validated  form  to 
their  validated  Form  BXA-752. 


(2)  Deletion  of  consignees.  You  must 
submit  to  BXA  Form  BXA-752  if  you 
remove  a  consignee  frt>m  your  SCL 
Complete  Block  3. C.  Indicate  your 
consignee  number  in  Block  4  and  your 
SCL  case  number  in  Block  5.  Explain 
the  reason  for  the  action  in  Block  9. 
Complete  Block  10  and  the  SCL  holder 
signatiue  information.  You  must  notify 
all  remaining  consignees  if  any 
consignee  is  no  longer  eligible  to  receive 
items  under  the  SCL. 

(3)  Changes  in  ownership  or  control  of 
the  SCL  holder  or  consignee. — (i)  SCL 
holder.  You  must  notify  BXA  of  changes 
in  ownership  or  control  by  submitting  to 
BXA  Form  BXA-748P.  Complete  Blocks 
1.  2.  3  and  4.  mark  "Special 
Comprehensive  License"  in  Block  5. 
Mark  and  "x"  in  "other"  in  Block  8  and 
indicate  the  SCL  number  in  Block  9. 
Include  the  SCL  holder  information 
number  in  Block  14,  and  describe  the 
change  in  Block  24,  indicating  the 
circumstances  necessitating  the  change 
(i.e.,  mergers),  and  changes  in  persons 
who  have  ofiicial  signing  authority. 
Also  complete  Block  25. 

(ii)  Consignee.  You  must  notify  BXA 
of  changes  in  ownership  or  control  of 
the  consignee  company  by  submitting  to 
BXA  Form  BXA-752.  Complete  Block  1. 
Mark  and  "x"  in  "change  an  existing 
consignee"  in  Block  3.B,  and  complete 
Blocks  4  and  5.  In  Block  9.  describe  the 
change,  indicating  the  circumstances 
necessitating  the  change  (i.e.,  mergers), 
and  changes  in  persons  who  have 
official  signing  authority.  Complete 
Block  10  and  the  SCL  holder  signature 
block  information. 

(iii)  Transfers  and  SCLs  after  control 
changes.  Note  that  under  §  750.10(a)  of 
the  EAR  you  may  not  transfer  a 
license — including  a  Special 
Comprehensive  License — except  with 
the  prior  written  approval  of  BXA.  In 
addition,  BXA  reserves  the  right  to 
modify,  revoke,  or  suspend  an  SCL  in 
the  event  of  a  change  in  control  of  the 
previously  approved  SCL  holder  or 
(A)nsignee(s).  In  reviewing  requests  to 
transfer  an  SCL  or  consignee  authority 
under  an  SCL  and  in  reviewing  changes 
in  control  of  an  SCL  holder  or  approved 
consignee,  BXA  will  consider  the 
reliability  of  the  new  parties. 

(4)  Aeoiove  reexport  territories.  If  you 
remove  a  country  from  a  consignee's 
approved  reexport  territory,  you  must 
submit  to  BXA  Form  BXA-752  and 
Form  BXA-752-A.  You  cannot  add  and 
delete  countries  on  the  same  forms. 
Upon  review  of  the  change  in  reexport 
territory,  BXA  will  retujn  to  the  SCL 
holder  two  validated  copies  of  Form 
BXA-752  and  Form  BXA-752-A. 

(i)  Fonn  BXA-752.  Complete  Block  1. 
Complete  Block  3  by  marking  "change 


an  existing  consignee".  In  Block  4,  enter 
the  consignee  name  and  consignee 
nimiber.  In  Block  5,  enter  the  SCL 
number.  Complete  Block  10  and  the  SCL 
holder  signature  block  information, 
(ii)  Form  BXA-752-A.  Complete 
Blocks  1,  2,  3,  and  5.  Mark  each  country 
that  you  are  removing  bom  the  reexport 
territory  vinth  an  "x".  Mark  an  "x"  in 
"Other  Specify"  and  insert  "delete". 

(5)  Remove  items  from  your  SCL  The 
following  procedures  apply  if  you 
remove  an  item  from  your  SCL.  After 
review  of  the  change  by  BXA,  BXA  will 
send  you  a  validated  Form  BXA-748P 
and  Form  BXA-748P-A,  if  applicable. 
The  SCL  holder  must  send  a  copy  of 
each  validated  form  to  all  applicable 
consignees  and  attach  a  copy  to  their 
BXA-752. 

(i)  Removing  one  item.  You  must 
submit  to  BXA  Form  BXA-748P  if  you 
remove  a  single  item  from  your  SCL 
Complete  Blocks  1,  2.  3  and  5.  Mark 
"Special  Comprehensive  License"  in 
Block  5  and  mark  "other"  in  Block  8. 
Include  your  SCL  number  in  Block  9. 
State  "delete  ECCN"  in  Block  24. 
Complete  items  (a)  and  (j)  in  Block  22 
and  Block  25. 

(ii)  Removing  more  than  one  item. 
You  must  submit  to  BXA  Form  BXA- 
748P  and  Form  BXA  748P-A  if  you 
remove  more  than  one  item  from  your 
SCL.  Complete  Form  BXA-748P 
according  to  the  instructions  in 
paragraph  (a)(5)(i)  of  this  section,  except 
in  Block  24,  state  "delete  ECCNs  on 
attached  BXA-748P-A".  Complete 
Form  BXA  748P-A  by  including  the 
"application  control  number"  (found  on 
Form  BXA-748P)  in  Block  1.  Complete 
items  (a)  and  (j)  in  Block  22  for  each 
item  you  are  removing  from  your  SCL. 

(6)  Remove  end-users  from  your  SCL 
You  must  submit  to  BXA  Form  BXA- 
752  if  you  remove  end-users  from 
consignee  authorizations.  (Use  Form 
BXA-748P-B,  if  additional  space  is 
needed.)  After  review  by  BXA,  BXA  will 
return  to  the  SCL  holder  two  validated 
copies  of  Form  BXA-752  and  Form 
BXA-748P-B,  which  will  include  any 
special  instructions  that  may  be 
necessary.  You  must  send  one  copy  of 
Forms  BXA-752  and  BXA-748P  to  the 
relevant  consignee. 

(i)  Form  BXA-752.  On  Form  BXA- 
752,  complete  Block  1  and  3.B,  "change 
an  existing  consignee".  Include  the 
consignee  number  in  Block  4.  Include 
the  SCL  case  number  in  Block  5.  In 
Block  9,  include  the  phrase  "to  remove 
an  end-user(s)"  followed  by  the  name/ 
address  information.  Complete  Block  10 
and  the  SCL  holder  signature  Block 
information. 

(ii)  Form  BXA-748P-B.  If  there  was 
not  enough  space  on  Form  BXA-752, 
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Block  9,  you  may  continue  the 
information  on  Fonn  BXA-748P-B,  in 
Block  24.  Complete  the  information  in 
Block  1.  Do  not  complete  Block  19. 
Block  19  is  only  used  to  add  end-users. 

(d)  Changes  made  by  BXA.  If  BXA 
revises  or  adds  an  ECCN  to  the  CCL,  or 
a  country's  eligibility  already  covered 
by  the  SCL  changes,  BXA  will  publish 
the  change  in  the  Federal  Register.  The 
SCL  holder  is  responsible  for 
immediately  complying  with  any 
changes  to  the  scope  of  the  SCL. 

72.  Section  752.11  is  amended  by 
revising  paragraph  (c)(13)(i)  to  read  as 
follows: 

§  752.1 1    Internal  Control  Programs. 

*        •        •        •        • 

(13)*   *   * 

(i)  The  signs  of  potential  diversion 
that  you  should  Xake  into  consideration 
include,  but  are  not  limited  to,  the 
following: 

(A)  The  customer  or  purchasing  agent 
is  reluctant  to  offer  information  about 
the  end-use  (or  end-user)  of  a  product. 

(B)  The  product's  capabilities  do  not 
nt  the  buyer's  line  of  business;  for 
example,  a  small  bakery  places  an  order 
for  several  sophisticated  lasers. 

(C)  The  product  ordered  is 
incompatible  with  the  technical  level  of 
the  country  to  which  the  product  is 
being  shipped.  For  example, 
semiconductor  manufacturing 
equipment  would  be  of  little  use  in  a 
country  without  an  electronics  industry. 

(D)  The  customer  has  little  or  no 
business  backgroiuid.  For  example, 
financial  information  unavailable  from 
normal  commercial  sources  and 
corporate  principals  unknown  by  trade 
sources. 

(E)  The  customer  is  willing  to  pay 
cash  for  a  very  expensive  item  when  the 
terms  of  the  sale  call  for  financing. 

(F)  The  customer  is  unfamiliar  with 
the  product's  performance 
characteristics  but  still  wants  the 
product. 

(G)  Routine  installation,  training  or 
maintenance  services  are  declined  by 
the  customer. 

(H)  Delivery  dates  are  vague,  or 
deliveries  are  planned  for  out-of-the- 
way  destinations. 

(I)  A  freight  forwarding  firm  is  listed 
as  the  product's  final  destination. 

0)  The  shipping  route  is  abnormal  for 
the  product  and  destination. 

(K)  Packaging  is  inconsistent  «ifith  the 
stated  method  of  shipment  or 
destination. 

(L)  When  questioned,  the  buyer  is 
evasive  or  unclear  about  whether  the 
purchased  product  is  for  domestic  tise. 
export,  or  reexport. 


(M)  Customer  uses  only  a  "P.O.  Box" 
address  or  has  facilities  that  appear 
inappropriate  for  the  items  ordered. 

(Nj  Customer's  order  is  for  parts 
known  to  be  inappropriate,  or  for  which 
the  customer  appears  to  have  no 
legitimate  need  (e.g.,  there  is  no 
indication  of  prior  authorized  shipment 
of  system  for  which  the  parts  are 
sought). 

(O)  Customer  is  known  to  have,  or  is 
suspected  of  having  unauthorized 
dealings  with  parties  and/or 
destinations  in  ineligible  countries. 
*         •         •        •         • 

73.  Section  752.15  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

S7S2.15    Export  ctearanca. 

(b)  Destination  control  statement.  The 
SCL  holder  and  consignees  must  enter 
a  destination  control  statement  on  all 
copies  of  the  bill  of  lading  or  air  way- 
bill, and  the  commercial  invoice 
covering  exports  under  the  SCL,  in 
accordance  with  the  provisions  of 
§  758.6  of  the  EAR.  •   *   * 

74.  Supplement  No.  1  to  part  752  is 
revised  to  read  as  follows: 

Supplement  No.  1  to  Part  752 — 
Instructioiis  for  Completing  Form  BXA- 
748P,  Multipurpose  Application  for 
Requests  for  Special  Comprehensive 
Licenses 

All  iaformation  must  be  legibly  typed 
within  the  lines  for  esch  Block  or  box,  except 
where  a  signature  is  required.  Where  there  is 
a  choice  of  entering  a  telephone  or 
telefacsimile  number,  and  you  chose  a 
telefacsimile  number,  identify  the  number 
with  the  letter  "F"  immediately  following  the 
number. 

Complete  Blocks  1,  2,  3  and  4  according  to 
the  instructions  in  Supplement  No.  1  to  part 
748  of  the  EAR. 

Block  5:  Type  of  Applicatiqn.  Enter  an  "x" 
in  the  Special  Comprehensive  License  box. 

Block  6:  Documents  Submitted  with 
Application.  Enter  an  "x"  in  the  appropriate 
boxes  to  indicate  which  forms  are  attached. 

Block  7:  Documents  on  File  with  * 

Applicant.  Leave  blank. 

Block  8:  Special  Comprehensive  License. 
Complete  by  entering  an  "x"  in  the 
appropriate  boxes  to  indicate  which  forms 
are  attached. 

Block  9:  Special  Purpose.  This  block 
should  only  be  completed  when  requesting 
changes  to  an  approved  SCL. 

Block  10:  Resubmission  Application 
Control  Number.  Leave  blank. 

Block  11:  Replacement  License  Nimnber. 
This  Block  should  be  completed  by  previous 
special  license  holders.  If  you  have  had  a 
special  license  in  the  past,  enter  that  license 
number  (Le.,  V  #,  SS  #,  DL  ».  or  SF  •).  A  new 
SCL  niunber  will  be  assigned  upon  Approval 
of  your  SCL  application. 

Block  12:  Items  Previoosly  ExpoitetL  Leave 
blank. 


Block  13:  Import/End-User  Certificate. 
Leave  blank. 

Block  14:  Applicant.  Complete  according 
to  the  instructions  in  Supplement  No.  1  to 
part  748  of  the  EAR. 

Block  15:  Other  Party  Authorized  to 
Receive  License.  Complete,  if  applicable, 
according  to  the  instructions  in  Supplement 
No.  1  to  part  748  of  the  EAR. 

Block  16:  Purchaser.  Leave  blank. 

Block  17:  Intermediate  Consignee.  Leave 
blank. 

Block  18:  Ultimate  Consignee.  Leave  blank. 

Block  19:  End-User.  Leave  blank. 

Block  20:  Original  Ultimate  Consignee. 
Leave  blank. 

Block  21:  Specific  End-Use.  Leave  blank. 

Block  22:  For  one  item,  complete  sub- 
blocks  (a)  through  (j).  For  multiple  items, 
complete  Form  BXA  748P-A. 

Block  23:  ToUl  Application  Dollar  Value. 
Enter  the  projected  total  dollar  value  of  all 
transactions  you  anticipate  malung 
throughout  the  entire  validity  period  of  the 
SCL. 

Block  24:  Additional  Information.  Enter 
additional  data  pertinent  to  the  transaction. 

Block  25:  Signature.  Complete  according  to 
the  instructions  in  Supplement  No.  1  to  part 
748  of  the  EAR. 

75.  Supplement  No.  2  to  part  752  is 
amended  by  revising  Block  21  to  read  as 
follows: 

Supplement  No.  2  to  Part  752— 
Instructions  For  Completing  Form 
BXA-748P-A,  "Item  Aimex" 

•         •         •        •         • 

Block  21:  Continuation  of  Specific  End-Use 
Information.  Complete  as  necessary  to  fully 
describe  the  transaction(s). 


76.  Supplement  No.  3  to  part  752  is 
revised  to  read  as  follows: 

Supplement  No.  3  to  Part  752 — 
Instructions  on  Completing  Form  BXA- 
752  "Statement  by  Consignee  In 
Support  of  Special  Comprehensive 
License" 

All  information  must  be  legibly  typed 
within  the  lines  for  each  Block  or  Box,  except 
where  a  signature  is  required. 

Block  1:  Application  Control  No.  Enter  the 
"Control  No."  that  is  pre-printed  on  Form 
BXA-748P,  Multipurpose  Application.  You 
may  obtain  this  information  hom  the 
applicant. 

Block  2:  Consignee  ID  Number.  Leave 
blank. 

Block  3:  Type  of  Request.  For  new 
applications,  leave  blank. 

Block  4:  Consignee  Information.  Enter  the 
complete  address  where  the  consignee  is 
located.  A  Post  Office  (P.O.)  Box  alone  is 
NOT  acceptable,  but  may  t»  included  in  this 
Block  4  for  mailing  purposes,  along  with  a 
complete  address.  If  records  required  by 
§752.12  of  this  part  and  part  762  of  the  EAR 
are  maintained/stored  at  a  separate  address, 
indicate  the  addreM  in  Block  9.  In  the 
absence  of  a  complete  address.  Form  BXA- 
752  will  be  returned  without  action. 

Block  5:  U.S.  Exporter  Information.  Enter 
the  complete  address  of  the  U.S.  exporter. 


Leave  the  SCL  Case  No.  box  blank  for  new 
applications  and  enter  the  SCL  Case  No.  for 
"change"  actions. 

Block  6:  Description  of  Items.  Provide  a 
summary  description  of  the  items  proposed 
for  import  and  reexport  under  the  SCL.Firms 
that  will  not  receive  the  entire  range  of  items 
imder  a  particular  ECCN  identified  on  Form 
BXA-748P-A  should  describe  only  the  items 
they  will  receive  under  the  SCL.  In  some 
instances,  consignee  approval  will  be 
contingent  on  the  nature  of  the  item 
requested. 

Block  7:  Consignee's  Business  and 
Relationships. 

(i)  Item  (a):  Identify  the  nature  of  your 
company's  principal  business  as  it  affects  the 
disposition  of  items  to  be  imported  and 
reexported  under  this  license  by  including 
the  appropriate  letter  choice(s)  from  the 
following:  (a)  manufacturer,  (b)  distributor, 
(c)  assembler,  (d)  sales  agent,  (e)  warehouse, 
(f)  service  focility,  or  (g)  other.  For  other, 
provide  an  explanation  in  Block  9. 

(ii)  Item  (b):  Indicate  the  relationship 
between  your  company  and  the  applicant's 
company  by  providing  the  appropriate  letter 
choice(s)  from  the  following:  (a)  wholly- 
owned  subsidiary,  (b)  independent  company, 
(c)  joint  venture  company,  (d)  controUed-in- 
&ct  aCBliate,  (e)  contractor/subcontractor,  or 
(f)  other.  For  other,  provide  an  expUmation  in 
Block  9. 

(iii)  Item  (c):  Enter  the  number  of  years  of 
relationship  between  your  company  and  the 
applicant  company. 

(iv)  Item  (d):  Enter  the  estimated  dollar 
volume  of  sales  or  other  transactions  with  the 
SCL  holder  during  the  last  twelve  month 
period  before  submission  of  the  application 
for  an  SCL. 

(v)  Item  (e):  Enter  an  estimated  dollar 
volume  proposed  under  this  application  for 
the  validity  period  of  the  SCL. 

Block  8:  Disposition  or  Use  of  Items. 

(i)  Item  (a):  Complete  this  Block  if  your 
company  is  requesting  involvement  in  end- 
user  activities  that  involves  importing  items 
for  the  company's  own  use  (e.g.,  as  capital 
equipment). 

(ii)  Item  (b):  Complete  this  Block  if  your 
company  is  requesting  involvement  in  end- 
luer  activities  that  incorporates  items 
received  imder  the  SCL  into  a  new  end- 
product  that  results  in  a  change  of  identity 
of  the  U.S.-item  (e.g..  U.S.-origin 
semiconductor  devices  are  included  in  a 
foreign-origin  test  instrvunent).  Under  Block 
9,  Additional  Inibrmation.  describe  the  new 
end-product  more  specifically  and  state  how 
and  to  what  extent  the  U.S.-origin  items  will 
be  used.  Complete  and  attach  Form  BXA- 
752-A,  Reexport  Territories. 

(iii)  Item  (c):  Complete  this  Block  if  your 
company  is  requesting  authorization  to 
reexport  items  for  service  and/or  repair. 
Cofflplata  and  attach  Form  BXA-752-A.  If 
you  plan  to  leexpott  to  end-uaers  tiiat  require 
prior  approval  bjr  BXA.  alao  complete  and 
attach  Fona  BXA-74aP-B.  End-User 
Appendix. 

(hr)  Im  (d):  Complete  this  Block  if  your 
company  plans  to  retransfor/resell  within  the 
oouatiy  or  import  State  the  end-use  of  your 
,  If  you  plan  to  retransfer  to  end- 
I  that  require  prior  approval  by  BXA. 


complete  and  attach  Form  BXA-748P-B. 
End-User  Appe'hdix. 

(v)  Item  (e):  Complete  this  Block  if  your 
company  plans  to  reexport.  Complete  and 
attach  Form  BXA-752-A.  If  you  plan  to 
reexport  to  end-users  that  require  prior 
approval  by  BXA,  complete  and  attach  Form 
BXA-748P-B.  End-User  Appendix. 

(vi)  Item  (f):  This  item  should  be  completed 
for  "other"  activities  that  are  not  defined  in 
Block  8  paragraphs  (a)  through  (e).  Describe 
the  proposed  activities  fully  in  Block  9  or  in 
a  letter  submitted  with  this  Form,  and 
complete  and  submit  Form  BXA-752-A. 
indicating  the  countries  to  which  the 
products  derived  from  these  activities  will  be 
exported.    . 

Block  9:  Additional  InformatiorL  In 
addition  to  any  information  that  supports 
other  Blocks,  indicate  whether  your  company 
is  an  active  consignee  under  any  other 
license  issued  by  BXA.  Indicate  the  license 
and  consignee  numbers. 

Block  10:  Signature  of  Official  of  Ultimate 
Consignee.  Include  an  original  signature.  The 
authority  to  sign  Form  BXA-752  may  not  be 
del^ated  to  any  person  whose  authority  to 
sign  is  not  inherent  in  his/her  official 
position  with  the  company.  The  signing 
official  must  include  their  official  title  with 
their  signature.  All  copies  must  be  co-signed 
by  the  applicant  in  the  SCL  holder  signature 
block  and  submitted  with  the  application  to 
BXA. 

77.  Supplement  No.  4  to  part  752  is 
revised  to  read  as  follows: 

Supplement  No.  4  to  Part  752 — 
Instructions  for  Completing  Form  BXA- 
752-A,  Reexport  Territories 

All  information  must  be  legibly  typed 
within  the  lines  for  each  Block  or  Box. 

Block  1:  Application  Control  No.  Insert  the 
application  control  No.  from  the  relevant 
Form  BXA-748P. 

Block  2:  SCL  License  No.  Leave  blank  for 
new  SCL  applications.  For  changes  to 
existing  SCLs,  include  the  original  SCL 
number. 

Block  3:  Consignee  No.  Leave  blank  for 
new  SCL  applications.  For  changes  to 
existing  SCLs,  include  the  consignee  number 
that  was  provided  on  the  original  license. 

Block  4:  Continuation  of  BXA-7S2 
Question  No.  Mark  an  "x"  in  the  box  next  to 
each  country  you  wish  to  select  See  §  752.4 
of  this  part  for  countries  that  are  not  eligible 
for  the  SCL.  You  may  request  a  country  that 
is  not  included  on  Form  BXA-752-A  by 
marking  an  "x"  in  the  "other"  box  and 
including  the  country  name. 

78.  Supplement  No.  5  to  part  752  is 
revised  to  read  as  follows: 

Supplement  No.  5  to  Part  752 — 
Instrnctioiia  for  Completing  Form  BXA- 
74»^.  End-User  ^pandiz 

All  information  must  be  legibly  typed 
within  the  lines  for  each  Block  or  Box. 

Block  1:  Application  Control  No.  Insert  the 
application  control  No.  from  the  relevant 
Form  BXA-748P. 

Block  19:  End-user.  Enter  eech  end-user's 
complete  name,  street  address,  city,  country. 


postal  code  and  telephone  or  facsimile 
number.  Post  Office  (P.O.)  Boxes  are  not 
acceptable. 

Block  21:  Continuation  of  Specific  End-Use 
Information.  Include  any  additional 
information  that  may  help  BXA  in  reviewing 
and  making  a  determination  on  your 
application,  such  as  the  special  safeguards 
that  will  be  implemented  to  prevent 
diversion. 

Block  24:  Continuation  of  Additional 
Information.  Enter  additional  data  (>ertinent 
to  the  transaction  as  required  by  part  752. 
Enter  the  consignee  name  and  complete 
address  of  the  consignee  responsible  for  the 
end-user(s)  (i.e..  recordkeeping  and  ICP 
screening,  etc.). 

PART  754— [AMENDED] 

79.  Section  754.6  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  754.6    Registration  of  U.S.  aflricuWurai 
conwnodMes  for  axamptton  from  sitort 
supply  HmHalions  on  axpoft 

•  •        •        •        • 

(c)  Mailing  address.  Submit 
applications  pursuant  to  the  provisions 
of  section  7(g)  of  the  EAA  to:  Bureau  of 
Export  Administration.  U.S.  Department 
of  Commerce,  P.O.  Box  273. 
Washington.  D.C.  20044. 

80.  Section  754.7  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  754.7    Petitions  for  the  imposition  of 
monnonng  or  uNiuum  on  lacyuaoia 
mammc  maisnai,  kudiic  naarwigs. 

•  •         •         •         • 

(d)  Mailing  address.  Submit  petitions 
pursuant  to  section  7(c)  of  the  EAA  to: 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce.  P.O.  Box  273. 
Washington.  D.C.  20044. 

PART  756— [AMENDED] 

81.  Section  756.1  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  to  read  as  foUo%vs: 

(7SC1    kifeoducHon. 

(a)  *  *  *  Any  person  directly  and 
adversely  affected  by  an  administrative 
action  taken  by  the  Bureau  of  Export 
Administration  (BXA)  may  appeal  to  the 
Under  Secretary  for  reconsideration  of 
that  sdministrative  action.  *  *  * 

•  •        •        •        • 

82.  Section  756.2  is  amended  by 
revising  paragraph  (bK4Xii).  to  read  as 
follows: 


fTSU 


0>) '  •  • 

(U)  Evidence.  Tlw  rules  of  evMenoe 
prevailing  in  oourts  of  law  do  not  apply, 
and  all  evidentiary  material  deemed  by 
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the  Under  Secretary  to  be  relevant  and 
material  to  the  proceeding,  and  not 
unduly  repetitious,  will  be  received  and 
considered. 


»« 


PART  758— {AMENDED] 

83.  Section  758.1  is  amended: 

a.  By  revising  paragraph  (bK2); 

b.  By  revising  the  first  sentence  of 
paragraph  (d)(2)(vi); 

c.  By  revising  paragraph  (e)(l)(l)(A); 

d.  By  revising  paragraph  (e)(l)(i)(C): 
and 

e.  By  revising  the  phrase  "  "No 
License  Required"  of  the  applicable"  to 
read  "  "No  License  Required",  or  the 
applicable"  in  paragraph  (f)(2)(ii). 

fTSSwl    Expert 


(2)  Forwarding  agent  as  licensee.  If 
the  forwarding  agent  is  appointed  at  the 
suggestion  of  a  foreign  buyer,  the  seller 
may  insist  that  the  agent  apply  for  the 
export  license.  See  §  748.5(a)(1)  of  the 
EAR  which  defines  parties  to  a 
transaction. 


(d)*  •   • 

(2)»  •   • 

(vi)  Software  and  technology.  If  you 
are  expoitiiig  software  or  technology, 
the  export  of  which  is  authorized  under 
the  License  Exceptions  in  §  740.6  or 
§  740.13  of  the  EAR,  you  do  not  need  to 
make  any  notation  on  the  package. 


(e)*  •  • 

(1)  •  *  • 

(i)*  •  • 

(A)  Any  shipm«it,  other  than  a 
shipment  made  under  a  license  issued 
by  BXA,  to  any  country  in  Country 
Group  B  (see  Supplement  No.  1  to  part 
740  of  the  EAR)  or  to  the  People's 
Republic  of  China  if  the  shipment  is 
valued  at  $2,500  or  less  per  Schedule  B 
Number  (or  other  number  acceptable  to 
the  Foreign  Trade  Division.  Bureau  of 
the  Census).  The  Scl»dule  B  number  of 
an  item  is  shown  in  the  current  edition 
of  the  Schedule  B.  Statistical 
Classification  of  Domestic  and  Foreign 
Commodities  Exported  from  the  United 
States.  In  paragraph  (e)  of  this  section, 
"shipment"  means  all  items  classified 
under  a  single  Schedule  B  number  (or 
other  number  acceptable  to  the  Foreign 
Trade  Statistics  Division,  Bureau  of  the 
Census),  shipped  on  the  same  carrier, 
from  one  exporter  to  one  importer.  The 
Foreign  Trade  Statistics  Regulations  of 
the  Bureau  of  the  Census  (15  CFR  part 
30)  shall  govern  the  valuation  of  items 
when  determining  whether  a  shipment 


meets  the  $2,500  threshold  of  this 
paragraph. 

(BJ*   '   * 

(C)  Any  shipment  made  under  any 
other  exception  to  the  SED  requirements 
found  in  Subpart  B  of  the  Bureau  of  the 
Census'  Foreign  Trade  Statistics 
Regulations. 

84.  Section  758.2(c)  is  amended  by 
revising  the  term  "OEXS"  to  read 
"BXA". 

85.  Section  758.3  is  amended: 

a.-b.  By  revising  the  introductory  text 
of  paragraph  (f)(1); 

c.  By  revising  paragraph  (g); 

d.  By  revising  paragraph  (n)(l); 

e.  By  revising  the  introductory  text  of 
paragraph  (mK3)(ii)(C); 

f.  By  revising  paragraph  (m)(3)(iii); 
and 

g.  By  revising  paragraph  (o)(2).  as 
follows: 


§758.3    SMppar'a Export 
(SED). 


(1)  General.  Except  as  described  in 
paragraph  (f)(2)  of  this  section,  more 
than  one  item  may  be  listed  on  the  same 
SED  provided  they  are  contained  in  one 
shipment  on  board  a  single  carrier  and 
are  going  from  the  same  exporter  to  the 
same  consignee.  Even  if  some  of  the 
items  are  being  shipped  under  authority 
of  a  license  and  others  under  a  License 
Exception  or  the  "No  License  Required" 
(NLR)  provisions  of  the  EAR  (as 
described  in  §  758.1(a)  of  this  part),  they 
may  still  be  shown  on  one  SED.  For  the 
second  and  subsequent  authorizations 
used,  the  applicable  license  number  and 
expiration  date.  License  Exception 
symbol,  or  the  symbol  NLR  must  be 
shown  along  with  the  descriptions 
(including  quantity,  if  required. 
Schedule  B  number  or  other  number 
acceptable  to  the  Foreign  Trade 
Division.  Bureau  of  the  Census,  and 
value)  to  which  each  authorization 
applies  must  be  shown  under  each  of 
the  properly  aligned  line  item 
descriptions.  The  following  apply  for 
notations  made  on  the  SED: 
•        •        •        •        • 

(g)  Schedule  B  number  and  item 
description.  (1)  Schedule  B  number. 
You  must  enter  the  Schedule  B  number 
(or  other  nvunber  acceptable  to  the 
Foreign  Trade  Division,  Bureau  of  the 
Census),  as  shown  in  the  current  edition 
of  Schedule  B,  Statistical  Classification 
of  Domestic  and  Foreign  Commodities 
Exported  from  the  United  States,  in  the 
designated  column  of  the  SED  or  other 
number  acceptable  to  the  Foreign  Trade 
Division.  Bureau  of  the  Census 
regardless  of  whether  the  shipment  is 


being  exported  under  authority  of  a 
license  issued  by  BXA,  a  License 
Exception  described  in  part  740  of  the 
EAR,  or  the  "No  License  Required" 
(NLR)  provisions  of  the  EAR  as 
described  in  §  758.1(a)  of  this  part. 

(2)  Item  description  for  exports  under 
a  license — (i)  General.  If  your  export  is 
being  made  under  the  authority  of  a 
license  issued  by  BXA,  you  must  enter 
the  item  description  shown  on  the 
license  on  the  SED.  However,  if  part  of 
the  description  on  the  license  is 
underlined,  you  need  place  only  the 
underlined  portions  on  the  SED.  The 
item  description  on  the  license  will  be 
stated  in  CCL  terms,  which  may  be 
inadequate  to  meet  Census  Bureau 
requirements.  In  this  event,  the  item 
description  you  place  on  the  SED  must 
be  given  enough  additional  detail  to 
permit  verification  of  the  Schedule  B 
number  (or  other  number  acceptable  to 
the  Foreign  Trade  Division,  Bureau  of 
the  Census)  (e.g.,  size,  material,  or 
d^ree  of  fabrication). 

Hi)  Distinguishing  characteristics  or 
specifications.  If  a  commodity 
classification  in  Schedule  B  (or  other 
schedule  acceptable  to  the  Foreign 
Trade  Division,  Bureau  of  the  Census) 
has  instructions  such  as  "specify  by 
name",  "state  species",  etc.,  you  must 
furnish  that  information  in  the  column 
of  the  SED  provided  for  the  commodity 
description.  When  a  single  SED  covers 
more  than  one  item  classifiable  under  a 
single  classification  carrying  the 
"specify  by  name"  or  similar 
Tequirement,  you  must  enter  each  item 
separately  in  this  column.  However,  if 
more  than  five  items  are  involved,  all 
classifiable  under  one  Schedule  B 
number  or  "other  number  acceptable  to 
the  Foreign  Trade  Division,  Biueau  of 
the  Census"  only  the  five  items  of 
greatest  value  in  the  classification  need 
be  shown  separately.  Separate 
quantities,  values,  and  shipping  weights 
for  individual  items  are  not  required  in 
either  case. 

(3)  Item  description  for  License 
Exception  shipments  or  shipments  for 
which  no  license  is  required.  For  items 
that  may  be  exported  under  authority  of 
a  License  Exception,  or  under  the  NLR 
provisions  of  the  EAR  (as  described  in 

§  758.1(a)  of  this  part),  you  must  enter 
a  description  in  sufficient  detail  to 
permit  review  by  the  U.S.  Government 
and  verification  of  the  Schedule  B 
number  or  '\>ther  number  acceptable  to 
the  Foreign  Trade  Division,  Bureau  of 
the  Census"  entered  on  the  SED. 

(h)«  •  * 

(1)  Exports  under  the  authority  of  a 
license  issued  by  BXA.  You  must  show 
the  license  niunber  and  expiration  date, 
the  Export  Control  Classification 


Number  (ECCN)  and  the  item 
description,  in  the  designated  spaces  of 
a  SED  covering  an  export  under  a 
license  issued  by  BXA  (the  space  for  the 
item  description  on  the  SED  form  may 
be  headed  "commodity  description").  If 
you  intend  to  include  other  items  on  the 
SED  that  may  be  exported  luider  a 
License  Exception,  or  under  the  "No 
License  Required"  (NLR)  provisions  of 
the  EAR  (as  described  in  §  758.1(a)  of 
this  part)  you  must  show  the  License 
Exception  or  NLR  symbol,  along  with 
the  specific  description  (quantity. 
Schedule  B  number  or  "other  number 
acceptable  to  the  Foreign  Trade 
Division,  Bureau  of  the  Census",  value) 
of  the  item(s)  to  which  the  authorization 
applies  in  the  designated  spaces  on  the 
SQ3  continuation  sheet 


(m)*  •  * 

(3)»  »  • 

(ii)*  •  * 

(C)  For  intiansit  shipments  of  items  of 
U.S.-ori^  eligible  for  the  intransit 
provisions  of  License  Exception  TMP 
(see  §  740.9(b)  of  the  EAR),  enter  the 
following  statement: 

(iii)  The  items  must  be  described  in 
terms  of  Schedule  B,  including  the 
appropriate  Schedule  B  number  or 
"other  number  acceptable  to  the  Foreign 
Trade  Division,  Bureau  of  the  Census". 

•  •        •        •        • 

(o)*  *  • 

(2)  Applicability.  Approved  parties 
may  file  monthly  SEDs  with  the  Bureau 
of  the  Census  for  export  to  destinations 
in  Country  Groups  B  and  D  (see 
Supplement  No.  1  to  part  740  of  the 
EAR). 

•  *        •        •        • 

86.  Section  758.7(b)(6)  is  amended  by 
revising  the  phrase  "both  customs 
officials"  to  read  "both  Customs 
officials"  in  the  third  sentence. 

PART  762— [AMENDED] 

87.  Section  762.3(a)(7)  is  amended  by 
revising  the  phrase  "Parking  material" 
to  read  "Packing  material". 

PART  764— [AMENDED] 

88.  Section  764.2  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S764.2    VMatkMis.  * 

***** 

(f)  Possession  with  intent  to  export 
illegally.  No  person  may  possess  any 
item  controlled  for  national  security  or 
foreign  policy  reasons  imder  sections  5 
or6oftheEAA: 

(1)  With  intent  to  export  or  reexport 
such  item  in  violation  of  the  EAA,  the 


EAR,  or  any  order,  license  or 
authorization  issued  thereunder;  or 

(2)  With  knowledge  or  reason  to 
believe  that  the  item  would  be  so 
exported  or  reexported. 
***** 

90.  Section  764.3  is  amended: 

a.  By  revising  paragraph  (b)(1); 

b.  By  revising  paragraph  (b)(2)(i); 

c.  By  revising  paragraph  (b](2J(ii);  and 

d.  By  revising  paragraph  (b)(2)(iii),  as 
follows: 

§764.3    Sar>ctions. 

***** 

(b)*  *  • 

(1)  General.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  whoever 
knowingly  violates  or  conspires  to  or 
attempts  to  violate  the  EAA,  EAR,  or 
any  oroOT  or  license  issued  thereunder, 
shall  be  fined  not  more  than  five  times 
the  value  of  the  exports  or  reexports 
involved  or  $50,000,  whichever  is 
greater,  or  imprisoned  not  more  than 
five  years,  or  both. 

(2)  Willful  violations,  (i)  Whoever 
willfully  violates  or  conspires  to  or 
attempts  to  violate  any  provision  of  the 
EAA,  the  EAR.  or  any  order  or  license 
issued  thereunder,  with  knowledge  that 
the  exports  involved  will  be  used  for  the 
benefit  of,  or  that  the  destination  or 
intended  destination  of  items  involved 
is.  any  controlled  country  or  any 
country  to  which  exports  or  reexports 
are  controlled  for  foreign  policy 
purposes,  except  in  the  case  of  an 
individual,  shall  be  fined  not  more  than 
five  times  the  value  of  the  export  or 
reexport  involved  or  $1,000,000, 
whichever  is  greater;  and,  in  the  case  of 
an  individual,  shall  be  fined  not  more 
than  $250,000,  or  imprisoned  not  more 
than  10  years,  or  both. 

(ii)  Any  person  who  is  issued  a 
license  under  the  EAA  or  the  EAR  for 
the  export  or  reexport  of  any  items  to  a 
controlled  country  and  who,  with 
knowledge  that  such  export  or  reexport 
is  being  used  by  such  controlled  country 
for  military  or  intelligence  gathering 
purposes  contrary  to  the  conditions 
under  which  the  license  was  issued, 
%villfully  fails  to  report  such  use  to  the 
Secretary  of  Defense,  except  in  the  case 
of  an  individual,  shall  be  fined  not  more 
than  five  times  the  value  of  the  exports 
or  reexports  involved  or  $1 ,000,000, 
whichever  is  greater;  and  in  the  case  of 
an  individual,  shall  be  fined  not  more 
than  $250,000.  or  imprisoned  not  more 
than  five  yeara  or  both. 

(iii)  Any  person  who  possesses  any 
item  with  the  intent  to  export  or 
reexport  such  item  in  violation  of  an 
export  control  imposed  under  sections  5 
or  6  of  the  EAA,  the  EAR.  or  any  order 
or  license  issued  thereunder,  or 


knowing  or  having  reason  to  believe  that 
the  item  would  be  so  exported  or 
reexported,  shall,  in  the  case  of  a 
violation  of  an  export  control  imposed 
imder  section  5  of  the  EAA  (or  the  EAR. 
or  any  order  or  license  issued 
thereunder  with  respect  to  such 
control),  be  subject  to  the  penalties  set 
forth  in  paragraph  (b)(2)(i)  of  this 
section  and  shall  in  the  case  of  a 
violation  of  an  export  control  imposed 
under  section  6  of  the  EAA  (or  the  EAR, 
or  any  order  or  license  issued 
thereunder  with  respect  to  such 
control),  be  6ub)ect  to  the  penalties  set 
forth  in  paragraph  (b)(1)  of  this  section. 
***** 

91.  Section  764.5  is  amended: 

a.  By  revising  paragraph  (c)(4)(ii)f 

b.  By  amendu^  paragraph  (c)(7),  as 
follows: 

i.  By  revising  the  phrase  "Facsimile: 
(617)  835-6039"  to  read  "Facsimile: 
(617)  565-6039"  imder  the  paragraph 
for  "Boston  Field  Office"; 

ii.  By  revising  the  phrase  "Facsimile: 
(214)  729-9299"  to  read  "Facsimile: 
(214)  767-9299"  under  the  paragraph 
for  "Dallas  Field  Office"; 

iii.  By  revising  the  phrase  "Facsimile: 
(714)  791-9103"  to  read  "Facsimile: 
(714)  251-9103"  under  the  paragraph 
for  "Los  Angeles  Field  Office";  and 

iv.  By  revising  the  phrase  "Facsimile: 
(718)  370-6226  "  to  read  "Facsimile: 
(718)  370-0826"  under  the  paragraph      ^ 
for  "New  York  Field  Office". 

§764^    Voluntary saiMiadoeure. 

***** 

(c)*  •  • 

(4)  •   •   • 

(ii)  Any  relevant  docimients  not 
attached  to  the  narrative  account  must 
be  retained  by  the  person  making  the 
disclosure  until  OEE  requests  them,  or 
until  a-final  decision  on  the  disclosed 
information  has  been  made.  After  a  final 
decision,  the  dociunents  should  be 
maintained  in  accordance  with  the 
recordkeeping  rules  in  part  762  of  the 
EAR. 


PART  768— [AMENDED] 

92.  Section  768.1(d)  is  amended  by 
revising  the  phrase  "Kyrgystan"  to  read 
"Kyrgyzstan"  under  the  definition  for 
"Controlled  countries". 

PART  77a-[AMENDED] 

93.  Section  770.2  is  amended: 

a.  By  revising  the  phrase  "their 
original  identify"  to  read  "their  original 
identity"  in  paragraph  (g)(3); 

b.  By  revising  the  phrase  "Slovak 
Republic"  to  read  "Slovakia"  in  the 
introductory  text  of  paragraph  (k);  and 


25470 


Federal  Register  /  Vol.  62.  No.  90  /  Friday.  May  9.  1997  /Rules  and  Regulations 


Federal  Regnter  /  Vol.  62.  No.  90  /  Friday.  May  9.  1997  /  Rules  and  Regulations  25471 


25470  Federal  Register  /  Vol.  62,  No.  90  /  Friday.  May  9.  1997  /  Rules  and  Regulations 


Federal  Regnter  /  Vol.  62,  No.  90  /  Friday.  May  9.  1997  /  Rules  and  R^ulaidons  25471 


lis 


c.  By  revising  the  phrase  "N-Methyl- 
3-piperidonol"  to  read  "N-Methyl-3- 
piperidinol"  in  paragraph  (k)(26). 

94.  Section  770.3(c)(1)  is  amended: 

a.  By  revising  the  phrase  "is  subject 
to  the  EAR  is  the  same  manner"  to  read 
"is  subject  to  the  EAR  in  the  same 
manner";  and 

b.  By  revising  the  phrase  "described 
at  §  732.4  of  the  EAR."  to  read 
"described  in  §  734.4  of  the  EAR.". 

95.  Section  770.3  is  further  amended: 

a.  By  revising  the  phrase  "described  at 
§732.4  of  the  EAR."  to  read  "described 
in  §  734.4  of  the  EAR.",  in  paragraph 
(c)(2); 

b.  By  revising  paragraph  (d)(l)(i)(B); 

c.  By  revising  paragraph  (d)(l)(ii);  and 

d.  By  revising  paragraph  (d)(2)(ii).  as 
follows: 

§  770.3    Interpretations  related  to  exports 
of  technology  aiKl  software  to  destinations 
In  Country  Group  D:1. 

•        •        •        •        • 

(d)*  •  • 
(D*  •  • 

0)*  •  • 

(B)  Can  we  send  an  engineer  (with 
knowledge  and  experience)  to  the 
customer  site  to  perform  the  installation 
or  repair,  under  the  provisions  of 
License  Exception  TSU  for  operation 
technology  and  software  described  in 
S  740.13(a)  of  the  EAR.  if  it  is 
understood  that  he  is  restricted  by  our 
normal  business  practices  to  performing 
the  work  without  imparting  the 
knowledge  or  technology  to  the 
customer  personnel? 

(ii)  Answer  1 .  Export  of  technology 
includes  release  of  U.S.-origin  data  in  a 
foreign  country,  and  "release"  includes 
"application  to  situations  abroad  of 
personal  knowledge  or  technical 
experience  acquir^  in  the  United 
States."  As  the  release  of  technology  in 
the  circumstances  described  here  would 
exceed  that  permitted  under  the  License 
Exception  TSU  for  operation  technology 
and  software  described  in  §  740.13(a)  of 
the  EAR,  a  license  would  be  required 
even  though  the  technician  could  apply 
the  data  without  disclosing  it  to  the 
customer. 

(2)'  •   • 

(ii)  Answer  2.  (A)  Provided  that  this 
is  your  normal  training,  and  involves 
technology  contained  in  your  manuals 
and  standard  instructions  for  the 
exported  equipment,  and  meets  the 
other  requirements  of  License  Exception 
TSU  for  operation  technology  and 
software  described  in  §  740.13(a),  the 
training  may  be  provided  within  the 
limits  of  those  provisions  of  License 
Exception  TSU.  The  location  of  the 
training  is  not  significant,  as  the  export 
occurs  at  the  time  and  place  of  the 


actual  transfer  or  imparting  of  the 
technology  to  the  customer's  engineers. 
(B)  Any  training  beyond  that  covered 
under  the  provisions  of  License 
Exception  TSU  for  operation  technology 
and  software  described  in  §  740.13(a), 
but  specifically  represented  in  your 
license  application  as  required  for  this 
customer  installation,  and  in  fact 
authorized  on  the  face  of  the  license  or 
a  separate  technology  license,  may  not 
be  undertaken  while  the  license  is 
suspended  or  revoked. 

PART  772— {AMENDED] 

96.  Part  772  is  amended: 

a.  By  revising  the  citation  reference 
"§  748.4"  to  read  §  748.5"  in  the 
definition  for  "Applicant"; 

b.  By  revising  the  phrase  "perform  (a) 
specific  function"  to  read  "perform  a 
specific  function"  in  the  definition  for 
"Assembly"; 

c.  By  revising  the  definition  for  "CCL 
Group"; 

d.  By  revising  the  definition  for 
"Category"; 

e.  By  revising  the  phrase  "application 
for  International  Import  Certificate; 
International  Import  Certificate; 
Delivery  Verification  Certificate"  to  read 
"application  for  International  Import 
Certificate;  Delivery  Verification 
Certificate"  in  the  definition  for  "Export 
control  document"; 

f-g.  By  revising  the  definition  of 
"Required"; 

h.  By  revising  the  phrase  "Mixed 
sequence  manipulation"  to  read  "Fixed 
sequence  manipulation"  as  it  appears  in 
paragraph  (b)  to  the  Note  under  the 
definition  for  "Robot"; 

i.  By  revising  the  phrase 
"commodities.  Software,  technology"  to 
read  "commodities,  software, 
technology"  in  the  definition  for 
"Subject  to  the  EAR"; 

j.  By  revising  the  phrase  "by  low  of 
elongation"  to  read  "by  low  elongation" 
in  the  definition  for  "Superplastic 
forming";  and 

k.  By  revising  the  citation  reference 
"§  748.4(b)(5)"  to  read  "§  748.5(e)",  in 
the  definition  for  "Ultimate  Consignee". 

PART  772-DERNrnONS  OF  TERMS 


CCL  Gmup.  The  Commerce  Control 
List  (CCL)  is  divided  into  10  categories. 
Each  category  is  subdivided  into  five 
groups,  designated  by  the  letters  A 
through  E:  (A)  Equipment,  assemblies 
and  components;  (B)  Test,  inspection 
and  production  equipment;  (C) 
Materials:  (D)  Software;  and  (E) 
Technology.  See  §  738.2(b)  of  die  EAR. 


Category.  The  Commerce  Control  List 
(CCL)  is  divided  into  ten  categories:  (0) 
Nuclear  Materials.  Facilities  and 
Equipment,  and  Miscellaneous;  (1) 
Materials,  Chemicals, 
"Microorganisms",  and  Toxins;  (2) 
Materials  Processing;  (3)  Electronics 
Design,  Development  and  Production; 
(4)  Computers;  (5)  Telecommunications 
and  Information  Seciu-ity;  (6)  Sensors; 
(7)  Navigation  and  Avionics;  (8)  Marine; 
(9)  Propulsion  Systems,  Space  Vehicles, 
and  Related  Equipment.  See  §  738.2(a) 
of  the  EAR. 

•  •        •        •        • 

"Required".  As  applied  to 
"technology"  or  "software",  refers  to 
only  that  portion  of  "technology"  or 
"software"  which  is  peculiarly 
responsible  for  achieving  or  extending 
the  controlled  performance  levels, 
characteristics  or  functions.  Such 
"required"  "technology"  or  "software" 
may  be  shared  by  difi'erent  products.  For 
example,  assiune  product  "X"  is 
controlled  if  it  operates  at  or  above  400 
MHz  and  is  not  controlled  if  it  operates 
below  400  MHz.  If  production 
technologies  "A",  "B",  and  "C"  allow 
production  at  no  more  than  399  MHz, 
then  technologies  "A",  "B",  and  "C"  are 
not  "required"  to  produce  the 
controlled  product  "X".  If  technologies 
"A".  "B".  "C".  "D".  and  "E"  are  used 
together,  a  manufacturer  can  produce 
product  "X"  that  does  not  operate  at  or 
above  400  MHz.  In  this  example, 
technologies  "D"  and  "E"  are 
"required"  to  make  the  controlled 
product  and  are  themselves  controlled 
under  the  General  Technology  Note. 
(See  the  General  Technology  Note.) 

*  •        •        •        • 

Dated:  May  1,1997. 
Sne  E.  Eckeft, 

Assistant  Secretary  for  Export 
Administration. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Bunched  Orders  and  Account 
Identification 

4kGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Interpretation  and 
Approval  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
hereby  is  issuing  an  Interpretation 
regarding  the  account  identification 
requirement  of  Commission  Regulation 


1.35(a-l)(2)(i)  as  it  pertains  to  the 
practice  of  combining  orders  for 
different  accounts  into  a  single  order  for 
placement  and  execution,  i.e.,  "block" 
or  "bunched"  orders.  The  Commission 
simultaneously  is  issuing  an  Order 
approving  the  National  Futures 
Association  ("NFA")  Interpretive  Notice 
to  NFA  Compliance  Rule  2-10  Relating 
to  the  Allocation  of  Block  Orders  for 
Multiple  Accounts  ("NFA  Notice").* 
This  Interpretation  provides  that,  with 
respect  t(^  bunched  orders,  compliance 
with  the  guidance  provided  in  the  NFA 
Notice,  incorporated  herein,  and  with 
the  Commission  guidance  provided  in 
this  Interpretation,  will  be  deemed  by 
the  Commission  to  be  compliance  with 
the  account  identification  requirement 
of  the  above-cited  regulation.  The 
Commission  also  is  providing  an 
opportunity  for  comment  prior  to  this 
Interpretation  and  Approval  Order 
becoming  effective. 

DATES:  This  Interpretation  and  Approval 
Order,  subject  to  the  Commission's 
consideration  of  any  comments 
received,  shall  become  effective 
simultaneously  on  Jime  9, 1997. 
AOOftESSES:  Interested  person  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  Zlst  St,  NW.. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  shoidd  be 
made  to  bimched  orders  and  account 
identification. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Coimsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW.,  Washington.  DC 
20581.  Telephone:  (202)  418-5490. 

SUPPLEMENTARY  information: 

L  Introduction 

This  Interpretation  sets  forth  certain 
account  documentation  procedures 
tmder  which  bunched  orders  may  be 
placed,  recorded,  executed,  "given  up" 
to  multiple  clearing  firms,  where 
applicable,  and  allocated  to  customer 
accounts,  which  the  Commission  will 
deem  as  sufficient  to  satisfy  the  account 
identification  requirement  of  Regulation 
1.35(a-l)(2)(i).  By  this  Approval  Order, 
the  Commission,  pursuant  to  Section 
17(j)  of  the  Commodity  Exchange  Act.  is 
approving  the  NFA  Notice.  The 


Commission  also  is  setting  forth 
additional  guidance  under  which 
bunched  orders  may  be  handled,  to 
include  situations  where  certain  of  the 
NFA  procedures  may  not  be  applicable 
in  that  they  do  not  apply  to  registrants 
who  are  not  members  of  the  NFA  or 
under  the  supervision  of  NFA 
members.^ 

The  Commission's  issuance  of  this 
Interpretation  and  Approval  Order  is 
based  on  its  understanding  that  (1) 
commodity  trading  advisors  ("CTA"). 
futures  commission  merchants  ("FCM"), 
introducing  brokers  ("IB"),  consistent 
with  their  responsibilities  hereunder, 
will  maintain  documentation  sufficient 
to  demonstrate  that  the  procedures 
authorized  hereby  are  in  fact  followed, 
and  (2)  affected  registrants,  exchanges 
and  the  NFA  will  have  effective  systems 
in  place  that  are  used  to  monitor 
compliance  and  that  appropriate 
procedures  will  be  in  place  to  address 
apparent  noncompliance.  In  this 
connection.  Commission  staff  recenUy 
has  reviewed  relevant  audit  and 
compliance  procedures  at  the  NFA  and 
exchanges  with  respect  to  account 
identification  for  bunched  orders. 
Commission  staff  also,  on  an  ongoing 
basis,  has  encoiuaged  the 
implementation  of  audit  enhancements 
to  address  the  types  of  allocation  abuses 
observed  in  connection  with  exchange 
and  Commission  investigations 
regarding  preferential  allocation  and 
other  forms  of  allocation  fiBud. 

In  general,  as  specified  herein  with 
respect  to  bunched  orders,  the  floor 
order  account  identification 
requirement  of  Commission  Regulation 
1.35(a-l)(2)(i)  may  be  met  by  prefiling 
the  appropriate  order  allocation 
procedures  with  a  registrant  clearing  or 
executing  the  trades,  the  NFA  or  an 
exchange.  That  regulation's  account 
identification  requirement  also  may  be 
met  by  the  contemporaneous 
transmission  of  such  allocation 
instructions  with  the  order  to  a 
registrant  clearing  or  executing  the 
trades,  either  verbally  or,  consistent 
with  the  methodology  described  in  the 
NFA  Notice,  electronically.  These 
profiled  procedures  or  contemporaneous 
instructions  also  must  include  a 
methodology  to  allocate  to  those 
accounts  orders  that  may  be  filled  at 
multiple  prices  ("split  fills")  or  at  less 
than  specified  quantities  ("partial  fills") 
and,  where  applicable,  to  allocate  give 
ups  to  multiple  clearing  firms,  including 


a  methodology  to  allocate  split  and 
partial  fills  among  those  clearing  firms. 
CTAs,  FCMs,  IBs,  their  respective 
associated  persons  ("AP"),  and  FBs,  as 
applicable,  who  do  not  identify  the 
ultimate  customer(s)  and  appropriate 
quantify  on  a  floor  order  must  satisfy 
the  standards  set  forth  in  the  NFA 
Notice  and  the  Commission  guidance 
provided  herein  to  be  in  compliance 
with  Commission  Regulation  1.35(a- 
l)(2)(i).  Compliance  with  the  express 
terms  of  Regulation  1.35(a-l)(2)(i)  will 
continue  to  be  required  in  all  cases 
where  the  procedures  referenced  in  this 
Interpretation  are  not  applicable  or  are 
not  followed. 

n.  Background 

Commissioi^egulation  1.35(a-l)(l) 
requires  that  each  PCM  and  each  IB 
receiving  a  customer  order  immediately 
prepare  a  written  record  of  the  order 
which  includes  certain  account 
identification.  Regulation  1.35(a-l)(2Hi) 
reqiiires  that  each  member  of  a  contract 
market  who  receives  a  customer's  order 
on  the  floor  of  a  contract  market  that  is 
not  in  the  form  of  a  written  record  also 
immediately  prepare  a  written  record  of 
such  order,  including  certain  account 
identification.  Under  that  rule,  the  floor 
order  must  include  the  account  number 
for  the  ultimate  customer  for  whom  the 
order  is  placed  or  an  identifying  code 
which  is  directly  linked  to  that  specific 
customer  account.  This  requirement  has 
existed  since  Regulation  1.35(a-l)(2) 
became  effective  March  24, 1972.^  Since 
this  regulation  was  adopted,  there  have 
been  changes  in  the  manner  in  which 
orders  are  placed,  executed  and  cleared 
on  the  futures  markets  that  reflect 
changes  in  the  manner  of  doing  business 
and  in  the  types  of  entities  using  these 
markets.  With  the  growth  of  managed 
funds  business,  in  which  midtiple 
accounts  are  advised  by  one  adviser 
using  one  or  more  trading  strategies,  the 
practice  of  bunching  multiple  orders  for 
different  accounts  into  a  single  order  for 
placement  and  execution  has  increased 
dramatically.  In  addition,  the 
unbundling  of  clearing  and  execution 
services  has  resulted  in  the  increasingly 
common  use  of  give  up  arrangements, 
whereby  orders  are  executed  by  one  or 
more  FCMs  and  given  up  for  clearing  to 
other  FCMs.  While  the  CTA  selects  the 
executing  FCM,  the  CTA's  ctistomers 
may  select  different  FCMs  for  clearing 
purposes. 


*  The  NFA  Notice  is  published  herein  as 
paragraph  m  (o  this  Interpretation  and  Approval 
Order. 


*The  interpretation  reflected  herein  pertains  only 
to  bimched  orders  as  defined  in  this  Interpretation 
or  the  NFA  Notice.  All  other  customer  orders 
placed  for  execution  must  be  documented  in 
accordance  with  the  express  terms  of  Regulation 
1.3S(a-l)(2Kl)  and  applicable  exchange  rules. 


>3rFR  3802  (February  23.  1972).  RegulaUon 
1.3S(a-l)(2)  was  amended  effective  August  30.  1993 
and  was  redesignated  as  1.35(a-lK2)(i).  58  FR 
31162  (June  1,  1993).  The  requirement  to  include 
customer  account  identification  on  the  floor  order 
remained  unchanged. 
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Previously,  to  accommodate  these 
changes  in  industry  practice. 
Commission  staff  interpreted  Regulation 
1.35(a-l)(2)(i)  to  permit  the  placement 
and  execution  of  bunched  orders 
provided  that  the  person  placing  the 
bunched  order  provided  at  the  time  of 
entry  a  single  series  designation  that 
identified  all  accounts  included  in  the 
bunched  order  and  a  predetermined 
allocation  formula.  That  interpretation 
required  that  the  allocation  formula  be 
provided  to  the  FCM  prior  to  or 
contemporaneously  with  the  placement 
of  the  bunched  order,  specify  by 
account  number  those  accounts  to 
which  it  would  apply,  specify  the 
number  of  contracts  to  tie  allocated  to 
each  account,  and  be  designed  to 
provide  fair  and  equitable  treatment  of 
the  accounts  such  that  no  account  or 
group  of  accounts  received  consistenUy 
favorable  or  unfavorable  treatment  That 
interpretation  of  Regulation  1.35(a- 
l)(2)(i)  consistently  has  been  provided 
in  res{>onse  to  specific  inquiries  and.  in 
recognition  that  written  regulatory 
guidance  in  this  area  may  be  necessary, 
was  published  in  the  Federal  Register 
as  paragraph  (5)  of  a  proposed 
amendment  to  Regulation  1.35(a-l).*  In 
issuing  this  Interpretation,  the 
Commission  expressly  is  adopting 
procediues  consistent  with  the  staff 
interpretation  as  clarified  herein  and 
withdrawing  proposed  Regidation 
1.35(a-l)(5). 

m.  The  NFA  Notice 

The  NFA  Notice  addresses  three 
primary  issues:  (1)  The  manner  and 
timing  of  the  identification  of  the 
allocation  formula:  (2)  principles  that 
govern  the  allocation  of  trades;  and  (3) 
bunched  orders  executed  on  a  give  up 
basis,  and  reads  in  full  as  follows: 

NFA  Compliaace  RbIb  2-10;  Inteiprethrc 
Nolks  Relating  to  tk>  Allocatioo  of  Block 
Ordin  far  MnltiplB  Accomiti 

CFTC  Regulation  1.35,  which  NFA 
Compliance  Rule  2-10  adopts  by  reference, 
requires  that  each  FCM  receiving  a  customer 
order  immediately  prepare  a  written  record 
of  the  order  which  includes  an  appropriate 
account  identification.  NFA  Compliance  Rule 
2—4  requires  CTA  Members  to  provide  FCMs 
with  that  required  information.  The  purpose 
of  the  regulation  is  to  prevent  various  forms 
of  customer  abuse,  such  a  fraudulent 
allocation  of  trades,  by  providing  an  adequate 
audit  trail  which  allows  customer  orders  to 
be  tracked  at  every  step  of  the  order 
processing  system.  Since  this  regulation  was 
originally  adopted,  however,  there  have  been 
dramatic  changes  in  the  way  business  is 
done.  With  the  explosive  growth  of  the 
managed  funds  business  and  the  increasing 
use  of  "give-up"  agreements,  it  is  not  at  all 
uncommon  for  some  CTAs  to  place  block 


<  S8  FR  26270  (May  3.  1993). 


orders  for  hundreds  of  accounts  on  markets 
around  the  world,  with  orders  executed  by 
one  or  more  FCMs  and  cleared  by  other 
FCMs.  How  the  basic  requirements  of  CFTC 
Regulation  1.35  apply  to  block  orders  for 
multiple  accounts  ("block  or  bunched 
order")  has  been  the  source  of  considerable 
difficulty  and  confusion.  While  this  Notice 
does  not  attempt  to  address  all  of  the  issues 
which  can  arise  in  this  context,  it  does 
provide  guidance  on  conunonly  recurring 
questions.  

With  respect  to  block  orders,  CFTC 
Regtilation  1.35  has  been  interpreted  to 
require  that,  at  or  before  the  time  the  order 
is  placed,  the  FCM  must  be  provided  with 
information  which  identifies  the  accoimts 
included  in  the  block  order  and  which 
specifies  the  number  of  contracts  to  be 
allotted  to  each  account.  In  most  instances, 
a  CFTA  can  vertially  provide  all  of  that 
information  contemporaneously  with  the 
placement  of  the  order.  Some  of  the  time, 
however,  this  is  not  practical.  Verbal 
transmission  of  numerous  account  numbers 
and  allocation  information  could  result  in 
price  slippage  in  filling  block  market  orders. 
Most  CTAs  can  deal  with  this  problem  by 
pre-filing  with  the  FCM  standing  instructions 
which  contain  all  of  the  necessary 
information. 

For  a  limited  number  of  larger  and  more 
sophisticated  CTAs,  however,  pre-filing 
standing  instructions  may  not  be  practicable 
either.  For  these  CTAs,  although  their  basic 
allocation  methodology  does  not  change,  the 
specific  allocation  instructions  produced  by 
the  methodology  may  change  on  a  daily 
basis.  For  example,  a  large  CTA  with  a 
dynamic  trading  program  may  regularly 
change  its  order  size  based  upon  market 
volatility  and  historical  price  data.  Certaiidy, 
if  a  CTA  changes  its  order  size,  then  the 
precise  number  of  contracts  allocated  to  each 
account  within  the  CTA's  trading  program 
will  also  change.  Other  factors  could  cause 
regular  changes  to  a  CTA's  order  size  and/or 
allocation  breakdowns  such  as  the  number  of 
accounts  which  open  and  close  and  any 
additions  and  withdrawals  made  in  existing 
accounts.  In  the  above  instances,  although 
the  specific  application  of  a  CTA's  allocation 
methodology  to  the  universe  of  its  accounts 
may  cause  allocation  adjustments,  the 
allocation  methodology  itself  remains 
constant  Because  the  methodology  must 
meet  the  standards  of  this  Notice,  it  must  be 
designed  to  provide  non-preferential 
treatment  for  all  accounts.  Though  these 
CTAs  could  provide  the  allocation 
information  to  their  FCMs  in  advance  of  each 
order,  this  information  could  disclose  their 
trading  strategies,  which  they  are  obviously 
reluctant  to  do. 

In  general,  then,  there  are  two  alternatives 
to  the  vert>al  filing  of  all  account 
identification  data  contemporaneously  with 
order  placement: 

(1)  pre-filing  of  instructions  for 
identification  of  accounts  included  in  block 
orders  and  the  allocation  of  executed  block 
orders  to  accounts;  and 

(2)  under  the  stringent  requirements 
described  below,  the  contemporaneous  filing 
of  allocation  instructions  via  electronic 
transmission. 

This  Interpretive  Notice  clarifies  how 
either  approach  can  be  implemented 


consistent  with  the  requirements  of  CFTC 
Regulation  1.35. 

Pra-Filing  of  Allocation  Instnictiona 

Allocation  instructions  for  trades  made 
through  block  orders  for  multiple  accounts 
must  deal  with  two  separate  issues.  The  first, 
which  arises  in  all  such  orders,  involves  the 
question  of  how  the  total  number  of  contracts 
should  be  allocated  to  the  various  accounts 
included  in  the  block  order.  The  second 
involves  the  allocation  of  split  or  partial  fills. 
For  example,  a  CTA  may  place  a  block  order 
of  100  contracts  for  multiple  accounts.  In 
many  instances,  however,  a  markeftirder  for 
100  contracts  may  be  filled  at  a  number  of 
different  prices.  Similarly,  if  an  order  is  to  be 
filled  at  a  particular  price,  the  FCM  may  be 
able  to  execute  some  but  not  all  of  the  100 
lot  order.  In  either  example,  the  question 
arises  of  how  the  different  prices  or  the 
contracts  in  the  partial  fill  should  be 
allocated  among  the  accounts  included  in  the 
block  order. 

The  same  set  of  core  principles  govern  the 
procedures  to  be  used  in  handling  both  of  ' 
these  issues.  Any  procedure  for  the  general 
allocation  of  trades  or  the  allocation  of  split 
and  partial  fills  must  be: 

•  Designed  to  meet  the  overriding 
regulatory  objective  that  allocations  are  non- 
preferential,  such  that  no  account  or  group  of 
accounts  receive  consistently  fevorable  or 
unfevorable  treatment; 

•  Sufficiently  objective  and  specific  that 
the  appropriate  allocation  for  any  given  trade 
can  be  verified  in  any  audit  by  NFA,  an 
exchange  EISRO,  the  CFTC  or  the  PCM's  and 
CTA's  own  accountant;  and 

•  ConsistenUy  applied  by  the  Member 
firm. 

In  performing  audits,  we  have  noted  that 
Members  employ  a  wide  variety  of  methods 
to  allocate  split  and  partial  fills,  some  of 
which  satisfy  the  standards  stated  above  and 
some  of  which  do  not.  The  following 
examples  of  procedures  for  the  allocation  of 
split  and  partial  fills  generally  satisfy  the 
standards  stated  above. 

Example  #1 — Rotation  of  Accounts 

One  basic  allocation  procedure  involves  a 
rotation  of  accounts  on  a  regular  cycle, 
usually  daily  or  weekly,  which  receive  the 
most  fevorable  fills.  For  example,  if  a  firm 
has  100  accounts  trading  a  parUcidar  trading 
program,  in  the  first  phase  of  the  cycle. 
Account  #1  receives  the  best  fill.  Account  #2 
the  second  best,  etc.  In  phase  2  of  the  cycle. 
Account  #2  receives  the  best  fill  and  Account 
*1  moves  to  the  end  of  the  line  and  receives 
the  least  fevorable  fill. 

Example  $2 — Random  Allocation 

Some  firms  prepare  on  a  daily  basis  a 
computer  generated  random  order  of 
accounts  and  allocate  the  best  price  to  the 
first  account  on  the  list  and  the  worst  to  the 
last.  This  method  would  satisfy  the  standards 
stated  above. 

Example  93 — Highest  Prices  to  the  Highest 
Account  Numbers 

Some  firms  rank  accounts  in  order  of  their 
account  numbers  and  then  allocate  the 
highest  fill  prices  to  the  accounts  with  the 


highest  account  numbers.  Any  advantage  the 
higher  numbered  accounts  enjoy  on  the  sell 
order  are  theoretically  offset  by  the 
disadvantage  on  the  buy  orders.  Although 
under  certain  market  conditions  this  may  not 
always  be  true,  the  method  generally 
complies  with  the  standards. 

Example  94 — Average  Price  and  Quantity 

With  regard  to  split  and  partial  fills, 
allocations  made  pursuant  to  exchange  rules 
which  provide  for  the  allocation  of  average 
prices  and  quantities  in  block  orders  for 
multiple  accounts  would,  of  course,  be 
acceptable.  In  addition,  certain  firms  may 
have  internal  programs  which  calculate  the 
average  price  for  each  block  order  and 
allocate  the  actual  fill  prices  among  the 
accounts  included  in  the  order  to 
approximate,  as  closely  as  possible,  the 
average  fill  price.  These  internal  programs 
must  specifically  satisfy  the  standards  stated 
above  and  be  documented  by  the  Member 
firm. 

Though  the  examples  cited  above  are  the 
ones  NFA  most  conunonly  sees  in  audits, 
others  may  offer  comparable  treatment.  We 
would  also  note  that  the'appropriateness  of 
any  particular  method  for  allocating  split  and 
partial  fills  depends  on  the  CTA's  overall 
trading  approach.  For  example,  a  daily 
rotation  of  accounts  may  satisfy  the  general 
standards  for  CTAs  who  trade  on  a  daily 
basis  but  inappropriate  for  CTAs  who  trade 
less  frequenUy.  In  addition,  certain  variations 
of  these  basic  methods  would  not  satisfy 
those  requirements.  For  example,  it  would 
not  be  acceptable  for  the  CTA  to  deviate  from 
the  regular  rotation  to  accommodate  an 
account  whose  performance  is  lagging  behind 
others  in  the  same  program.  This  would 
inject  the  CTA's  subjective  judgment  into  the 
process,  would  render  the  allocation 
impossible  to  duplicate  in  the  audit  process 
and  would  open  the  potential  for  customer 
abuse. 

One  related  issue  which  has  generated 
some  confusion  is  whether  the  responsibilify 
for  the  allocation  of  split  and  partial  fills 
rests  with  the  CTA  or  with  the  FCM.  The 
CTA  certainly  has  the  sole  responsibilify  for 
ensuring  that  the  procedures  are  appropriate 
in  light  of  its  approach  to  trading.  With 
respect  to  the  actual  implementation  of  the 
procedures,  since  the  CTA  is  directing  the 
trading  in  the  accounts,  the  responsibilify  for 
allocating  split  and  partial  fills  among  the 
accounts  should  rest  with  the  CTA.  However, 
there  is  nothing  under  NFA  rules  to  preclude 
an  FCM  fiom  agreeing  to  undertake  this 
responsibilify,  whether  it  clears  or  executes 
the  trades,  pursuant  to  either  its  own 
procedures  or  to  thckse  supplied  by  the  CTA. 
Any  division  of  responsibilities  agreed  to  by 
the  FCM  and  CTA  should  be  clearly 
documented. 

There  is  also  good  deal  of  confusion  on 
how  the  basic  principles  of  CFTC  Regulation 
1.35  apply  to  block  coders  executed  on  a 
"give-up"  basis,  a  process  which  was 
essentially  unknown  when  Regulation  1.35 
was  originally  adopted.  Subject  to  exchange 
rules,  in  any  given  block  order  there  may  be 
multiple  executing  FCMs,  multiple  clearing 
FCMs  or  multiple  FCMs  serving  each  of  these 
functions.  The  exact  form  of  customer 


identification  which  the  FCM  must  receive 
from  the  CTA  under  Regulation  1.35  may 
vary  depending  on  the  FCM's  role  in  filling 
the  order.  Essentially,  each  FCM  must  receive 
sufficient  information  to  allow  it  to  perform 
its  function.  For  executing  FCMs,  this 
includes,  at  a  minimum,  the  number  of 
contracts  to  be  given  up  to  each  clearing  FCM 
and  instructions  for  allocation  of  split  and 
partial  fills  among  these  FCMs.  information 
concerning  the  number  of  contracts  to  be 
allocated  to  each  account  included  in  the 
block  order  must  be  provided  to  the  FCM 
which  will  carry  out  those  instructions, 
which,  in  most  cases,  will  be  the  FCM 
clearing  the  accounts.  All  of  this  information 
must  be  provided  at  or  before  the  time  the 
order  is  placed  and  could  l>e  provided  by  pre- 
filing  a  set  of  instructions.  If  the  pre-filed 
instructions  for  the  general  allocation  or  the 
allocation  of  split  and  partial  fills  meet  the 
standards  set  forth  in  this  Notice,  then  the 
clerical  task  of  implementing  the  instructions 
could  be  performed  by  either  the  FCM  or  the 
CTA. 

If  that  clerical  function  is  performed  by  the 
CTA,  this  does  not  suggest  that  the  FCM  is 
relieved  of  any  further  respKinsibilify.  The 
FCM  has  certain  basic  duties  to  its  customers, 
including  the  dufy  to  supervise  its  own 
activities  in  a  way  designed  to  ensure  that  it 
treats  its  customers  feirly.  Specifically,  the 
FCM  would  violate  this  duty  if  it  has  actual 
or  constructive  notice  that  allocations  for  its 
customers  may  be  fraudulent  and  feils  to  take 
appropriate  action.  The  FCM  with  such 
notice  must  make  a  reasonable  inquiry  into 
the  matter  and,  if  appropriate,  refer  the 
matter  to  the  proper  regulatory  authorities 
(e.g.,  the  CFTC  or  the  NFA  or  iu  DSRO). 
Obviously,  whether  an  FCM  has  such  notice 
depends  upon  the  information  that  the  FCM 
has  or  should  have,  which,  in  tiim,  is  based 
upon  the  FCM's  role  in  the  executing  and 
clearing  process.  For  example,  an  FCM  that 
both  executes  and  clears  an  entire  block 
order  will  possess  more  information  than  an 
FCM  that  executives  or  clears  only  a  portion 
of  an  order.  In  order  to  fulfill  its  duties,  and 
FCM  at  any  level  of  the  process  shoidd 
implement  appropriate  compliance 
measures.  For  example,  an  FCM  may  choose 
to  spot  check  the  allocations  made  to  its 
customer  accounts  for  conformify  with  the 
prefiled  instructions  it  has  received  from  the 
CTA  and/or  review  the  performance  of 
accounts  being  traded  pursuant  to  the  same 
trading  program. 

Contemporaneoas  Filing  of  InstmctionB  Via 
Electnmic  Tranamiauon 

Instructions  for  the  allocation  of  contracts 
to  accounts  included  in  a  block  order  can 
also  be  given  at  the  time  the  CTA  places  the 
trade.  NFA  notes,  however,  that  as  a  general 
rule  allocation  procedures  for  split  and 
partial  fills  should  be  pre-filed  with  the 
appropriate  FCM.  For  instructions  on  the 
number  of  contracts  to  be  assigned  to  each 
account  in  the  block  order,  many  CTA's 
simply  provide  the  necessary  allocation 
information  by  phone  when  they  call  in  the 
block  order.  For  certain  CTAs,  however, 
providing  allocation  instructions  verbally 
when  the  block  order  is  placed  may  not  be 
a  practicable  option.  These  CTAs  may  have 


hundreds  of  accounts  included  in  the  block 
order  and  providing  detailed  allocation 
information  by  phone  may  be  extremely  time 
consuming.  Delaying  the  execution  of  the 
order  while  that  process  drags  on  might 
ultimately  harm  customers  through  market 
price  slippage.  For  most  of  these  CTAs,  the 
prefiling  of  instructions  provides  an  adequate 
alternative.  However,  for  a  limited  number  of 
CTAs,  it  may  not  be  practicable  to  pre-file 
with  the  FCM  a  standing  set  of  allocation 
instructions.  The  trading  programs  used  by 
these  CTAs  are  complex  and  dynamic.  Given 
the  fine  tuning  adjustments  that  are  made  on 
a  daily  basis,  the  exact  number  of  contracts 
these  CTAs  allocate  to  any  given  account 
may  vary  from  one  day  to  the  next,  and  may 
make  the  prefiling  of  instructions 
impracticable. 

Under  these  circumstances,  one  way  the 
CTA  may  provide  the  account  identification 
information  required  under  CFTC  Regulation 
1.35  would  be  to  send  the  FCM.  by  facsimile 
or  other  form  of  electronic  transmission,  the 
breakdown  of  contracts  to  be  assigned  to  each 
account  included  in  the  block  order.  The 
CTA  would  have  to  begin  to  send  that 
information  at  the  time  the  order  is  placed. 
Given  the  possibilify  of  busy  signals,  paper 
jams  and  other  limitations  of  electronic 
transmissions,  there  may  he  momentary 
delays  in  the  completion  of  the  transmission. 
Such  delays  should  be  neither  commonplace 
nor  lengthy,  and  the  CTA  should  maintain 
appropriate  documentation  whenever  such 
delays  occur.  When  those  delays  do  occur, 
however,  CFTC  Regulation  1.35  does  not 
necessarily  require  the  FCM  to  delay 
execution  of  the  order  until  the  electronic 
transmission  of  the  allocation  information  is 
completed.  To  avoid  delays  in  execution  due 
to  such  transmission  difficidties,  the  CTA 
must  have  provided  the  PCM  with  a  written 
certification  that 

(1)  the  CTA  Mrill  begin  the  transmission  to 
the  FCM  of  the  allocation  breakdotvn 
contemptoraneously  with  the  placement  of 
the  order  and  will  maintain  appropriate 
documentation  regarding  any  delays 
experienced  in  such  transmission; 

(2)  prior  to  the  placement  of  an  order,  the 
CTA  has  also  generated  a  non-preferential 
allocation  breakdown  for  each  order  which 
has  been  computer  time-stamped  indicating 
the  date  on  which  the  order  is  to  be  placed 
and  the  date  and  time  the  allocation 
breakdov«m  was  printed; 

(3)  the  CTA  maintains  tvith  either  their 
executing  or  clearing  FCMs  a  complete  list  of 
all  accounts  traded  by  the  CTA,  by  trading 
program  if  appUcable; 

(4)  if  a  bunched  order  does  not  include  all 
accounts  within  a  particular  trading  program, 
then  prior  to  the  execution  of  the  order  these 
CTAs  will  identify  for  their  FCMs  the 
accounts  which  are  included,  by  accoimt 
identifier  or  designation; 

(5)  on  a  daily  basis,  these  CTAs  confirm 
that  all  their  accounts  have  the  correct  - 
allocation  of  contracts;  and 

(6)  at  least  once  a  month,  these  CTAs 
analyze  each  trading  program  to  ensure  that 
the  allocation  method  has  been  feir  and 
equitable.  If  divergent  performance  results 
exist  over  time,  then  such  results  must  be 
shown  to  be  attributable  to  fectors  other  than 
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the  CTA's  trade  allocation  or  execution 
procedures.  Additionally,  a  CTA  must 
document  its  internal  audit  procedures  and 
the  results  of  its  monthly  analysis  and 
maintain  these  audit  procedures  and  results 
as  firm  records  subject  to  review  during  an 
NFA  audit. 

An  FCM  which  relies  in  good  taith  on  the 
above  certification  would  be  deemed  to  be  in 
compliance  with  CFTC  Regulation  1.35.  The 
CTA  must  also  file  a  copy  of  that  certification 
with  NFA  at  least  thirty  days  prior  to 
implementing  these  procedures.  This  time 
period  will  provide  NFA  with  an  opportunity 
to  review  and  verify  the  information 
contained  in  the  certification. 

For  most  block  orders,  the  pre-filing  of 
allocation  instructions  is  the  most  practicable 
and  preferred  course  of  action.  The 
procedure  described  herein  relating  to  the 
contemporaneous  filing  of  instructicms  via 
electronic  transmission  is  an  ahemative 
available  to  those  relatively  few  CTAs  that 
can  demonstrate  a  need  for  this  alternative 
and  meet  the  requirements  of  the 
certification.  Each  CTA  availing  itself  of  this 
alternative  must  not  only  adhere  to  the 
requirements  of  this  Notice,  but  also 
demonstrate  on  a  continuing  basis  to  the 
appropriate  regulator  or  self-regulator  both  its 
iraed  to  use  this  alternative  and  that  the 
information  in  the  certification  is  correct.  If 
a  CTA  utilizes  this  alternative,  it  must  adhere 
to  this  Notice's  requirements  or  may  face 
disciplinary  action  for  its  foilure  to  do  so.  If 
any  Member  has  questions  concerning  how 
this  Interpretive  Notice  would  apply  to  its 
operations,  please  contact  NFA's  Compliance 
Department. 

IV.  Commiauon  Guidance 

In  any  instance  in  which  a  CTA 
biuches  multiple  orders  for  different 
accounts  into  a  single  order  for 
placement  and  execution,  the  antifraud 
provisions  of  Sections  4b  and  4o  of  the 
Commodity  Exchange  Act  may  be 
violated  if  the  resulting  allocation  is  not 
Eair,  equitable  and  consistent  in  its 
treatment  of  the  accounts  included  in 
the  order.  A  CTA  may  bunch  orders  and 
provide,  at  the  time  of  order  placement 
with  an  executing  registrant,'  an 
allocation  designator,  as  defined  herein, 
that  the  Commission  will  find  to 
constitute  compliance  with  the  account 
identification  requirement  of  Regulation 
1.35(a-l)(2)(i)  for  the  accoimts  included 
in  the  order,  by  the  CTA  or  the 
executing  registrant,  respectively, 
provided  that,  consistent  with  the  NFA 
Notice  and  the  following: 

1.  The  CTA  provides  to  each  carrying 
FCM  to  which  fills  are  to  be  allocated, 
either  by  prefiling  allocation  pnxredures 
or  (consistent  with  the  guidance  set 
forth  in  the  NFA  Notice) 
contemporaneously  providing  allocation 


instructions  with  the  placement  of  the 
order,  a  methodology  to  allocate 
contracts  to  customer  accoiuits  that 
identifies  the  ultimate  customer  account 
numbers  and  includes  procedures  for 
allocating  prices  and  quantities  for  split 
and  partial  fills  to  those  customers; 

2.  The  order  pertains  to  a  group  of 
specified  accounts  previously  or 
contemporaneously  identified  to  the 
carrying  firm(s);  and 

3.  The  order  is  intended  to  provide 
fills  for  all  accoimts  included  in  a  single 
trading  program. 

4.  Tne  executing  registrant  doctmients 
the  order  as  follows: 

a.  For  purposes  of  the  documentation 
required  pursuant  to  this  paragraph  4., 
an  allocation  designator  means  a  symbol 
which  represents  all  or  any  portion  of 
the  following  information  not  reflected 
on  the  floor  order  as  may  be  necessary 
to  identify  the  ultimate  customers, 
quantities  and  prices:  that  is.  the  trading 
program  and  the  allocation  prtx^edures 
or  methodology,  including  procedures 
for  allocating  prices  and  quantities  for 
split  and  partial  fills  among  carrying 
firms  and/or  among  ultimate  customers. 

b.  If  the  bunched  order  is  to  be 
allocated  to  ctistomer  accounts  at  one 
carrying  FCM,  prior  to  the  time  the 
order  is  executed,  the  floor  order  must 
reflect  (1)  the  carrying  FCM.  (2)  the 
order  quantity,  and  (3)  an  allocation 
designator. 

c.  If  the  bimched  order  is  to  be  given 
up  for  allocation  to  customer  accounts 
at  more  than  one  carrying  FCM,  prior  to 
the  time  the  order  is  executed,  the  floor 
order  must  reflect  (1)  each  carrying 
FCM,  (2)  the  quantity  to  be  given  up  to 
each  such  FCM.  and  (3)  an  adlocation 
designator.^  Consistent  with  the 
guidance  provided  in  the  NFA  Notice, 
allocation  instructions  may  be  provided 
by  electronic  transmission  to  the 
executing  registrant  contemporaneously 
with  order  placement. 

d.  Alternatively,  if  the  bunched  order 
is  to  be  given  up  for  allocation  to 
customer  accounts  at  more  than  one 
FCM  and  the  CTA  has  profiled, 
consistent  with  exchange  ndes.' — with 


*  "Executing  ragistrant"  refsn  to  tba  rogiatiant 
with  whom  the  CTA  places  the  bunched  order  for 
execution,  and  may  fan  aitbar  an  F04  or  a  floor 
broker. 


*  If  the  allocation  inatruclions  ate  provided 
contemporaneously  with  order  placement  to  a  floor 
trading  desk  or  floor  broker's  clerk,  the  person 
receiving  the  order  may  immediately  transmit  the 
order's  terms  (that  is,  contract,  quantity  and  ptioe) 
to  the  executing  broker,  either  by  hand  signals, 
verbal  or  written  communication,  while  continuing 
to  record  the  allocation  information  on  the  floor 
order.  Order  execution  need  not  be  delayed  while 
such  information  is  being  recorded. 

'  Any  exchange  which  permits  the  prefiling  of 
procedures  with  the  NFA  or  an  exchange  pursuant 
to  this  interpretation  of  Regulation  1.35(a-l)(2)(i) 
must  have  procedures  in  place  for  their  executing 
memliers  to  confirm  that  CTA  allocation 
procaduraa.  including  designators,  are  in  bet 
prefilad. 


the  NFA,  a  designated  clearing  member, 
an  executing  registrant,  or  an 
exchange — -a  set  of  allocation 
procedures  which  (1)  Identifies  each 
FCM  to  which  trades  will  be  given  up, 
(2)  identifies  a  methodology  to 
determine  how  many  contracts  each 
FCM  would  receive,  and  (3)  identifies 
an  allocation  designator,  prior  to  the 
time  the  order  is  executed,  the  floor 
order  must  reflect  the  order  quantity 
and  the  allocation  designator  identifying 
the  prefiled  procediues. 

e.  Prefiled  procedures  ordinarily 
would  be  standing  procedures  that 
would  remain  unchanged  for  a 
reasonable  period  of  time. 

5.  Any  time  a  CTA  prefiles  allcK:ation 
procedures  as  provided  herein  and  the 
CTA.  rather  than  the  executing  or 
clearing  registrant,  provides  specific 
allocations,  after  the  execution  of  an 
order,  implementing  those  prefiled 
procedures,  the  CTA  must  provide  those 
allocations  as  soon  as  practicable. 

Consistent  with  the  NFA  Notice,  if  an 
executing  registrant  has  notice,  based 
upon  the  information  available  to  that 
registrant,  that  (1)  allocation  procedures 
are  not  prefiled.  (2)  the  CTA's 
instructions  do  not  conform  to  the 
prefiled  procedures  of  (3)  the  give  up 
and/or  split  and  partial  fill  procediu'es 
or  instructions  result  in  allocations  thai 
are  not  being  made  in  a  fair,  equitable 
and  consistent  manner,  either  by 
quantity  or  price,  the  executing 
registrant  must  make  reasonable  inquiry 
into  the  matter  and,  if  appropriate,  refer 
the  matter  to  the  proper  regulatory 
authorities. 

V.  Conclusion 

Based  on  the  foregoing,  FCMs,  IBs, 
CTAs,  their  respective  APs,  and  FBs 
who  handle  bimched  orders  for  multiple 
accoimts  shall  be  deemed  to  be  in 
compliance  with  the  account 
identification  requirement  of 
Commission  Regulation  1.35(a-l)(2)(i)  if 
such  orders  are  placed,  recorded, 
executed,  given  up  to  multiple  clearing 
firms,  if  applicable,  and  allocated  to 
customer  accounts  in  accordance  with 
the  provisions  set  forth  in  the  NFA 
Notice  and  in  compliance  with  the 
above-stated  Commission  guidance. 

This  Interpretation  and  Approval 
Order  is  based  upcm  the  Commission's 
understanding  that  (1)  affected 
registrants,  consi^ent  with  their 
responsibilities  as  set  forth  herein,  will 
maintain  docimientation  sufficient  to 
demonstrate  that  the  procedures  thus 
authorized  are  in  fact  followed  and  (2) 
affected  registrants,  exchanges  and  the 
NFA  will  have  effective  systems  in 
place  to  monitor  compliance  and  to 
address  apparent  noncompliance  with 


the  terms  hereof.  The  Commission 
intends  to  monitor  the  procedures  and 
practices  followed  pursuant  hereto, 
including  through  review  of  the  results 
of  audits  of  registrants  handling 
bunched  orders.  Based  thereon,  the 
Commission  may  provide  fiuther 
guidance  as  appropriate. 

Dated:  May  5. 1997. 

By  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  97-12161  Filed  5-6-97;  8:45  am) 
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Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  high-purity  fiimace  black 
as  a  colorant  for  polymers  intended  for 
use  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  Cabot 
Corp. 

DATES:  The  regulation  is  effective  May  9, 
1997.  Submit  written  objections  and 
requests  for  a  hearing  by  June  9, 1997. 
The  Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
publication  in  21  CFR  178.3297(e), 
effective  May  9. 1997. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Farklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATKW  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  SUMMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  20. 1905  (60  FR  37452),  FDA 
announced  that  a  food  additive  petition 
(FAP  SB4464)  had  been  filed  by  Cabot 
Corp..  75  Bute  St.  Boston,  MA  02109- 
1806.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  178.3297  Colomnts  for  polymers  (21 


CFR  178.3297)  to  provide  for  the  safe 
use  of  high-purity  furnace  black  as  a 
colorant  for  polymers  intended  for  use 
in  contact  with  food. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  polynuclear 
aromatic  hydrocarbons  (PAH's),  which 
are  carcinogenic  impurities  resulting 
from  the  manufactxue  of  the  additive. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  polynuclear 
aromatic  hydrocarbons  in  this  instance, 
are  commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safiety 

Under  the  general  safety  standard  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)),  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 

The  food  additive  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  ImportanUy, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  Cram  the  intended  use  of  the 
additive  {Scott  v.  FDA,  728  F.2d  322 
(6Ui  Cir.  1984)). 

n.  SafBty  of  Petidoaed  Use  of  the 
Additive 

FDA  .':oncludes  that  the  additive, 
high-purity  furnace  black,  is  insoluble 
in  common  solvents,  including  aqueous 
and  fatty  foods.  As  a  consequence,  there 
is  no  potential  for  significant  levds  of 
migration  of  the  furnace  black  to 
contacted  food  [Ret  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  detumine  the  safety  of  an 


additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  because 
there  is  no  potential  for  significant 
levels  of  migration  of  furnace  black  to 
contacted  food,  there  are  no  concerns 
regarding  the  safety  of  the  additive 
itself. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by  PAH's, 
the  carcinogenic  chemicals  that  may  be 
present  as  impurities  in  the  additive. 
The  risk  evaluation  of  PAH's  has  two 
aspects:  (1)  Assessment  exposure  to  the 
impurities  from  the  intended  use  of  the 
additive;  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassay  to 
the  conditions  of  exposure  to  humans. 

A.  Polynuclear  Aromatic  Hydrocarbons 

FDA  has  estimated  the  worst-case 
exposure  to  PAH's  from  the  petitioned 
use  of  the  additive  as  a  colorant  in 
polymers  to  be  no  greater  than  0.001 
parts  per  billion  (ppb)  in  the  daily  diet 
(3  kilograms  (kg)),  or  3  nanograms  per 
person  per  day  (ng/person/day). 
Further,  the  dietary  concentration  of 
benzo[a]pyrene,  one  member  of  the  PAH 
femily.  was  estimated  to  be  no  greater 
than  0.01  parts  per  trillion  in  the  daily 
diet  (3  kg),  or  30  picograms  /person/day 
(ReL  1). 

PAH's  occur  as  a  mixture  of 
compounds;  the  toxicity  of  these 
compounds  varies,  and  some  members 
of  the  family  have  been  shown  to  be 
carcinogenic  in  animal  studies.  In 
assessing  the  upper-bound  limit  of 
lifetime  human  risk,  FDA  prefers  to  use 
actual  toxituty  data  for  the  specific 
contaminants.  However,  in  the  absence 
of  such  data,  the  agency  believes  that 
using  the  toxicity  of  one  of  the  most 
potent  cogeners  in  a  femily  of 
contaminants  will  ensure  that  the 
upper-bound  limit  of  lifetime  human 
risk  will  not  be  underestimated.  For  this 
risk  estimate,  FDA  has  made  the  "worst- 
case"  assumption  that  all  PAH's  in  the 
additive  have  the  same  carcinogenic 
potency  as  benzo[a]pyrene,  a  member  of 
the  PAH  femily  that  current  data  show 
to  be  one  of  the  most  potent  carcmogens 
of  this  group. 

The  sgeocy  used  data  frcHn  a 
carcinogenesis  bioassay  on 
bens>(a]pyrene,  conducted  by  H.  Brune 
et  aL  (Rat  3),  to  estimate  the  upper- 
bound  limit  of  lifetime  human  risk  bom 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
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authors  reported  that  the  test  material 
caused  treatment-related  benign 
forestomach  tiunors  or  esophageal 
tumors  in  male  rats. 

Based  on  the  estimated  worst-case 
exposure  of  3  ng/person/day,  FDA 
estimates  that  the  upper-bound  limit  of 
lifetime  human  risk  from  the  petitioned 
use  of  the  additive  is  9  x  10-*  ,  or  less 
than  1  in  10  million  (Ref.  4).  Because  of 
the  numerous  conservative  assumptions 
used  in  calcxilating  the  exposure 
estimate  and  the  carcinogenic  potency 
of  PAH's  in  the  additive,  the  actual 
lifetime-averaged  individual  exposure  to 
PAH's  is  likely  to  be  substantially  less 
than  the  worst-case  exposure,  and 
therefore,  the  probable  lifetime  human 
risk  would  be  less  than  the  upper-bound 
limit  of  lifetime  human  risL  lluis,  the 
agency  concludes  that  there  is 
reasonable  certainty  that  no  harm  from 
exposure  to  PAH's  would  result  from 
the  petitioned  use  of  the  additive. 

B.    Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  PAH's  present  as 
impurities  in  the  additive.  The  agency 
finds  that  specifications  are  necessary  to 
ensure  that  the  risk  from  PAH's 
resulting  from  the  proposed  lise  of  high- 
purity  furnace  black  in  food-contact 
applications  is  insignificant  and  that  use 
of  the  additive  is  safe.  Therefore,  the    . 
regulations  set  forth  in  this  document 
prescribe  that  high-purity  furnace  black 
shall  not  contain  total  PAH's  in  excess 
of  0.5  parts  per  million  and  shall  not 
contain  benzofajpyrene  in  excess  of  5.0 
ppb. 

m.  Condusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  as  a  colorant  in  polymers  is 
safe;  (2)  the  additive  will  achieve  its 
intended  technical  effect;  and  (3)  that 
therefore,  the  regulations  in  §  178.3297 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 


listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday. 

V.  Olqections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  9,  1997,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  With 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  qf  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and-shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

VI.  References 

The  following  references  havs  been 
placed  on  display  in  the  Dockets 


Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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"Investigation  of  the  Tumorigenic  Response 
to  Benzo[a|pyrene  in  Aqueous  Caffeine 
Solution  Applied  Orally  to  Sprague-Dawley 
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4.  Memorandum  from  the  Indirect 
Additives  Branch,  FDA,  to  the  Executive 
Secretary.  Quantitative  Risk  Assessment 
Committee,  FDA,  concerning  "Estimation  of 
the  Upper-bound  Lifetime  Risk  from 
Polynuclear  Aromatic  Hydrocarbons  (PAH's) 
in  High-Purity  Furnace  Black  (HPFB):  subject 
of  Food  Additive  Petition  No.  5B4464  (Cabot 
Corp.),"  dated  May  9. 1996. 

List  of  Su^ects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 
Incorporation  by  reference. 

Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  luider 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  721  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act  (21 
VJS.C  321,  342,  348.  379e). 

2.  Section  178.3297  is  mnended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  imder  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

fl7&3297   ColorafMstorpolymsrB. 


Substances 


(e)* 


High-purity  furnace  black  (CAS  Reg.  No.  1333-86-4)  containing  total 
polynuclear  aromatic  hydrocartxxis  not  to  exceed  0.5  parts  per  mil- 
lion, and  benzo(a]pyrene  not  to  exceed  5.0  parts  per  bilUon,  as  deter- 
mined by  a  method  entitled  "Detemiination  of  PAH  Content  of  Car- 
bon Black,"  dated  July  8, 1994,  as  devetoped  by  the  Cabot  Corp., 
which  is  inoorporated  by  refererwe  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be  obtained  from  the  Office 
of  Premaikel  Approval  (HFS-200).  Center  for  Food  Safely  and  Ap- 
plied Nutrition,  Food  and  Drug  Administration.  200  C  St.  SW.,  Wash- 
ington, DC  20204,  or  may  be  examined  ai  the  Cerrter  for  Food  Safe- 
ty and  Applied  Nutrition's  Ubrary,  200  C  St.  SW.,  m.  3321,  Washing- 
ton, DC,  or  at  the  Office  of  the  Federal  Register,  800  North  Capitol 
SL  NW..  suite  700,  Washington,  DC. 


Limitations 


For  use  at  levels  not  to  exceed  2.5  percent  by  «Might  of  the  polymer. 


Dated:  May  2, 1997. 
WWiam  K.  Hokkard. 
Associate  Commissioner  for  Policy 
Comdination. 

(PR  Doc.  97-12156  Filed  5-8-97;  8:45  am] 
mjJNO  OOOK  4i«-»«-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart558 

Naw  Animal  Drugs  for  Use  in  Animal 
Fsads;  Msdicatad  Feed  Applications; 
Samduramicin 

agency:  Food  and  Drag  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drag  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  revised  assay  limits  for  Type  C 
medicated  samduramicin  chicken  fieed 
to  80  to  110  percent  of  labeled  claim. 
EFFECTIVE  DATE:  May  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Mamane,  Center  for 
Veterinary  Medicine  (HFV-140),  Food 
and  Drag  Administration,  7500  Standish 
PL.  Rockville,  MD  20855,  301-594- 
0678. 

SUPPLBMBfTARY  MFORMATKM:  Pfizer, 
Inc.,  235  East  42d  St.  New  York.  NY 
10017.  filed  supplemental  NADA  140- 
940.  which  provides  for  revising  the 
assay  limits  for  Type  C  medicated 
chicken  feed  containing  Aviax''^ 
(semduramicin  sodium)  from  85  to  110 
percent  of  labeled  claim  to  80  to  110 


percent  The  supplemental  NADA  is 
approved  as  of  April  8, 1997,  and  the 
iegulati(ms  are  amended  in  21  CFR 
558.4(d)  to  reflect  the  approval. 

Revision  of  the  assay  limits  for  a  Type 
C  medicated  fised  is  hised  on  the 
evaluation  of  the  assay  procedure  used 
to  analyze  the  feed  and  analysis  of  the 
assays  of  those  feeds.  The  initial  assay 
limits  were  established  based  on  the 
results  of  the  method  trial.  Evaluation  of 
the  feeds  used  in  the  market  support 
trials,  comparable  to  commercial 
manufacturing  operations,  support  a 
wider  assay  range.  This  action  did  not 
require  reevalnation  of  the  safety  and 
e^ctiveness  data  supporting  the 
original  approvaL  Therefore,  a  freedom 
of  information  stunmaiy  is  not  required. 

List  of  Sidijecto  in  21  CFR  Part  55« 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drag,  and  Cosmetic  Act  and  imder 
authority  delegated  lo  the  Commissioner 
of  Food  and  Drugs  and  ledelegated  to 
the  Center  for  Vetadnary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUOS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aa&ority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

f56&4    [Amended] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d),  in  the  table  entitled  "Category  I,"  in 
the  entry  for  "Semduramicin,"  in  the 
last  column  by  removing  the  assay 
limits  "85-110"  and  adding  in  its  place 
"80-110." 


Dated:  April  30, 1097. 
Kehart  C.  Lhriegploii, 
Directw.Offkx  of  New  Animal  Drag 
Evaluation,  Center  for  VeteniHuyUedidne. 
(FR  Doc  97-12257  Filed  S-ft-e7: 8:45  am) 
I  OOOK  4i«s-st-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admliilsliation 

21CFRPart8ee 
[Docket  No.  MN-OOrq 

Medical  Davicaa;  EatabMshmant  of  a 


Lead  WIrea  and  Patlant  CaMaa 

AGENCY:  Food  and  Drag  Administration, 

HHS. 

ACTION:  Final  rule. 


r:  The  Food  and  Drag 
Administration  (FDA)  is  issuing  a  filial 
rule  establishing  a  performance 
standard  far  electrode  lead  wires  and 
patient  caUes.  The  agency  is  taking  this 
action  because  it  has  determined  that  a 
performance  standard  is  needed  to 
prevmt  electrical  coimectioiu  between 
patients  and  electrical  power  sources. 
The  final  rale  will  substantially  reduce 
the  risk  of  electrocution  from 
tmprotected  electrode  lead  wires  and 
patient  cables. 

DATES:  This  regulation  is  effective 
August  7, 1997,  exc^t  diat  S  898.14  (21 
CFR  898.14)  is  stayed  pending  Office  of 
Management  and  Budget  (OKffl) 
clearance  for  information  collection. 
FDA  will  annouiu:e  the  effective  date  of 
§  898.14  in  the  Federal  Ki^istar.  Submit 
written  comments  on  the  information 
collection  provisions  of  this  final  rule 
by  July  8, 1997. 
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For  information  on  the  compliance 
dates,  see  21  CFR  898.13(a)  and  (b)- 
ADDRESSES:  Submit  written  comments 
on  the  information  collection  provisions 
of  this  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-215). 
Food  and  Drug  Administration.  1350 
Piccard  Ave..  Rockville.  MD  20850, 
301-827-2974. 
*  SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  19, 
1994  (59  FR  26352),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  and  announced  the  need  for 
fiirther  FDA  action  to  address  the  risk  of 
patient  exposure  to  macro  shock  or 
electrocution  due  to  the  inappropriate 
connection  of  a  patient-connected  cable 
or  electrode  lead  wire  to  an  alternating 
current  (AC)  power  source.  In  that 
ANPRM.  FDA  described  various 
regulatory  actions  it  had  taken  since  the 
first  reported  incidents  in  1985  of 
exposed  male  connector  pins  of 
electrode  lead  wires  being  inserted  into 
either  AC  power  cords  or  a  wall  oudet. 
rather  than  into  the  patient  cable  that 
connects  to  the  device  monitor.  The 
ANPRM  also  described  actions  that 
various  organizations,  such  as,  the 
Emergency  Care  Research  Institute 
(ECRI)  and  outside  standard  setting 
bodies  have  taken  to  prevent  electrode 
lead  wires  from  being  connected  to 
electrical  power  sources.  A  siunmary  of 
these  actions  is  provided  in  section  VII. 
of  this  document.  In  the  ANPRM,  FDA 
stated  that  "despite  efforts  to  eliminate 
the  risk,  unprotected  electrode  lead 
wires  and  patient  cabling  systems  are 
still  distributed  by  some  manufacturers 
as  replacements  for  existing  equipment, 
and  may  also  be  interchangeable  among 
various  medical  devices."  (See  59  FR 
26352  at  26353.)  In  the  ANPRM.  FDA 
further  announced  that  it,  in 
conjunction  with  the  Health  Industry 
Manu£Bcturers  Association  and  the 
American  Hospital  Association  (AHA). 
was  spolisoring  a  public  conference 
entitled  "Unprotected  Patient  Cables 
and  Electrode  Lead  Wires."  The 
conference  was  held  on  July  15, 1994, 
and  provided  a  fonun  for  device  users, 
manufacturers,  and  other  health  care 
professionals  to  offer  and  to  hear 
comments  for  FDA's  consideration 
during  the  rulemaking  process. 

The  need  for  FDA  action  to  resolve 
the  hazard  of  the  use  of  unprotected 


electrode  lead  wires  and  patient  cables 
with  medical  devices  was  further 
emphasized  in  a  letter  dated  AuguSt  2, 
1994,  to  FDA  Commissioner  David  A. 
Kessler,  hxim  the  Honorable  Ron 
Wyden,  then  Chairman,  U.S.  House  of 
Representatives,  Committee  on  Small 
Business,  Subcommittee  on  Regulation, 
Business  Opportunities,  and 
Technology  (Ref.  1).  In  that  letter.  Mr. 
Wyden  stated  that  "shocks,  bums,  and 
electrocutions  occur  despite  warnings 
issued  by  the  FDA  to  hospitals, 
manufacturers,  and  others." 

Specifically,  Mr.  Wyden  wrote  that: 

Hospitals  have  been  told  to  purchase  and 
use  only  protected  wires  and  cables.  They 
have  also  been  told  to  remove  unprotected 
equipment  and  to  alert  staff  members  of 
possible  hazards  to  patients. 

Manufacturers  have  been  encouraged  to 
modify  their  designs  to  prevent  lead  wires 
from  being  inserted  into  electrical  outlets. 

Despite  warnings  and  other 
communications,  some  manufacturers  still 
distribute  to  hospitals  unprotected  [patient 
cables  and)  lead  wires  as  replacements  for 
deteriorated  equipment. 

It  is  clear  that  regulatory  action,  as  well  as 
additional  education  and  training,  is  needed 
to  stop  the  slow  but  steady  flow  of  children 
(and  adults)  who  are  burned  or  electrocuted. 

FDA's  records  of  incidents  with 
unprotected  electrode  lead  wires  and 
patient  cables  reveal  the  following: 

Between  1985  and  ld94,  24  infants  or 
children  received  "macro-shock"  (large 
externally  applied  ciurents)  from 
electrode  lead  wires  or  cables,  including 
five  children  who  died  by  electrocution 
(Ref.  2).  The  most  recent  death  (1993). 
of  9  12-day  old  infant,  occiured  in  a 
hospital.  The  apnea  monitor  involved  in 
the  incident  had  been  sold  to  the 
hospital  with  a  protected  electrode  lead 
wire  and  patient  cable.  However,  when 
the  infant  was  electrocuted,  an 
luiprotected  patient  cable  from  a  second 
manufacturer  and  improtected  prewired 
electrodes  from  a  third  manufacturer 
were  being  used  instead  of  the  protected 
configuration. 

There  are  reports  of  injuries 
assocfated  with  unsafe  electrode  lead 
wires  and  patient  cables  involving 
medical  devices  other  than  apnea 
monitors  (Ref.  3).  In  1986.  for  example, 
a  death  occurred  when  the 
electrocardiogram  (ECC)  lead  wires 
were  inserted  into  a  pulse  oximeter 
power  cord.  FDA  has  received 
additional  reports  of  similar  events  that 
resulted  in  electrical  shocks,  bums,  and 
possible  brain  damage  to  patients. 

In  response  to  the  death  and  electrical 
bums  that  occurred  in  1985,  FDA  issued 
an  alert  to  home-use  apnea  monitor 
manufactvuers,  home  user  support 
organizations,  and  apnea  monitor  users, 
announcing,  among  other  things,  the 


agency's  intent  to  embark  on  a 
cooperative  effort  with  industry  and  the 
medical  profession  to  resolve  the 
problem  of  users  making  a  hazardous 
electrical  connection  between  the 
patient  and  an  electrical  power  source. 
FDA  also  requested  each  home-use 
apnea  monitor  manufacturer  to  assess 
its  device  for  potential  electrode  lead 
wire  and  patient  cable  cbiuection 
hazards  and,  when  necessary,  to 
consider  design  changes  to  preclude 
insertion  of  electrode  lead  wire 
connectors  into  AC  power  cords  and 
outlets.  In  addition  to  issuing  the  alert, 
FDA's  Center  for  Devices  and 
Radiological  Health's  (CDRH's)  July 
1985  "Medical  Devices  Bulletin"  was 
devoted  primarily  to  publicizing  the 
unprotected  electrode  lead  wire  and 
patient  cable  connection  hazard. 

Since  1985,  FDA  has  not  cleared  for 
marketing  any  home-use  apnea  monitor 
that  featiues  an  unprotected  electrode 
lead  wire  and  patient  cable 
configuration.  For  all  apnea  monitors 
cleared  for  marketing  since  1989,  FDA 
has  required  a  protected  electrode  lead 
wire  and  patient  cable  design,  whether 
or  not  the  device  was  intended  for  home 
use.  Despite  these  efforts,  some 
hospitals  continue  to  use  older  imits.  or 
electrode  lead  wires  and  patient  cables 
from  other  devices,  which  do  not  have 
the  protected  cable  and  electrode  lead 
wire  design.  Even  with  the  new 
protected  models,  as  evidenced  by  the 
1993  incident,  it  may  be  possible  to 
switch  to  use  of  an  unprotected 
electrode  lead  wire  and  patient  cable 
configuration,  thereby  recreating  the 
hazard. 

On  September  3. 1993,  FDA  issued  a 
safety  alert  to  hospital  administrators, 
risk  managers,  and  pediatric  department 
directors,  warning  them  that  the  use  of 
unprotected  electrode  lead  wires  and 
patient  cables  with  an  apnea  monitor 
may  be  dangerous  to  the  patient,  and 
may  be  in  violation  of  section  518(a)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360h(a))  (Ref.  4). 
FDA  included  in  the  alert  a  number  of 
recommendations  to  help  prevent  these 
accidents.  FDA  also  sent  all  apnea 
monitor  manufacturers  a  notification 
letter  under  section  518(a)  of  the  act 
(Ref.  5). 

Section  518(a)  of  the  act  authorizes 
the  agency  to  issue  an  order  to  ensure 
that  adequate  notification  is  provided  in 
an  appropriate  form,  by  the  means  best 
suited  imder  the  circiunstances 
involved,  to  all  health  care  professionals 
who  prescribe  or  use  a  particular  device 
and  to  any  other  person  who  should 
properly  receive  such  notification,  in 


order  to  eliminate  an  uiueasonable  and 
substantial  harm  to  the  public  health 
when  no  other  practicable  means  is 
available  under  the  act  to  eliminate  such 
risk.  FDA  stated  that,  for  these  devices, 
notification  should  include  replacement 
of  unprotected  apnea  monitor  electrode 
lead  wires  and  patient  cables,  and  that 
a  warning  label  should  be  permanentiy 
affixed  to  all  apnea  monitors  stating  that 
unprotected  electrode  lead  wires  and 
patient  cables  should  not  be  used  with 
ihe  device  because  inappropriate 
electrical  connections  may  pose  an 
imreasonable  risk  of  adverse  health 
consequences  or  death.  FDA  also 
requested  manufacturers  of  all  apnea 
monitors  to  cease  further  distribution  of 
unprotected  electrode  lead  wires  and 
patient  cables.  On  September  20, 1993, 
FDA  issued  a  similar  letter  to  all  known 
third-party  manufactiuers  of  electrode 
lead  wires  and  patient  cables  (Ref.  6). 

On  December  28, 1993,  FDA  issued  a 
Public  Health  Advisory  to  hospital 
nursing  directors,  risk  managers,  and 
biomedical/clinical  engineering 
departments  for  distribution  to  all  units 
in  their  hospitals  and  outpatient  clinics. 
as  well  as  to  home  health  care  providers 
and  suppliers  affiliated  with  those 
facilities,  advising  them  of  the  hazards 
associated  with  use  of  electrode  lead 
wires  with  luiprotected  male  connector 
pins  (Ref.  7).  In  the  Public  Health 
Advisory.  FDA  expanded  the  scope  of 
its  September  3. 1993.  apnea  monitor 
safety  alert  to  include  all  devices  using 
improtected  electrode  lead  wires  and 
patient  cables.  FDA  noted  that,  even 
though  many  manufacturers  have 
changed  the  design  of  their  devices  to 
minimize  the  potential  hazard,  some 
facilities  are  still  using  older  models 
that  make  it  possible  for  staff  to  switch 
to  unprotected  patient  cables  and  lead 
wires,  thus  recreating  the  hazard.  FDA 
recommended  various  precautions  be 
taken  to  prevent  the  use  of  improtected 
electrode  lead  wires  and  patient  cables. 

Manufacturers  of  devices  other  than 
apnea  monitors  that  utilize  patient- 
coimected  electrode  lead  wires,  e.g., 
ECC  monitors,  have  been  encouraged  by 
various  organizations  to  modify  their 
electrode  lead  wires  and  patient  cables 
so  that  they  cannot  be  inserted  into  AC 
power  cords  or  outlets.  For  example,  in 
Febmary  1987  and  May  1993.  ECRI 
issued  hazard  reports  concerning 
electrical  shock  hazards  from 
unprotected  electrode  lead  wires  and 
patient  cables.  Further,  standards- 
setting  bodies  have  developed  various 
standards,  both  in  draft  and  final  form, 
that  have  the  same  goal  in  mind — safety 
requirements  for  electrode  lead  wires 
and  patient  cables. 


In  March  1995,  the  International 
Electrotechnical  Commission  (lEC) 
published  a  second  amendment  to  lEC 
601-1  (1988),  the  safety  standard  for 
electromedical  equipment,  which 
includes  a  requirement  that  electrode 
lead  wires  be  unable  to  make  contact 
with  hazardous  voltages. 

The  Underwriters  Laboratories  (UL) 
adopted  a  modified  version  of  lEC  601- 
1  by  issuing  its  standard  2601-1,  which 
became  effective  on  August  31, 1994. 
This  standard  superseded  UL  544 
(referenced  in  the  ANPRM).  In  adopting 
the  lEC  standard,  UL  included  a 
deviation  requiring  that  patient- 
coimected  electrodes  be  designed  to 
avoid  connection  to  electrical  power 
sources.  (See  UL  2601-1,  Medical 
Electrical  Equipment  Part  1:  General 
Requirements  for  Safety.)  The  UL 
standard  states  in  the  rationale  section 
that  "this  is  a  basic  safety  concern 
prompted  by  recent  accidents  involving 
patient  injury,  including  infant  deaths. 
Patients  were  being  accidenUy 
connected  to  hazardous  circuits  while 
being  connected  to  applied  parts  of 
medical  equipment,  such  as  an  apnea 
monitor."  FDA  has  been  advised  that  it 
is  possible  that  UL  will  modify  its 
requirement  to  be  equivalent  to  the  one 
included  in  the  second  amendment  to 
lEC  601-1  (1988). 

There  is  also  a  German  DIN  standard 
for  touch  proof  coimectors  for 
electromedical  applications.  This  design 
standard  was  also  referenced  in  the 
ANPRM  and  states  that  it  was 
developed  because  of  the  accidents  that 
occurred  with  infants  in  1985  and  1986. 

The  National  Fire  Protection  Agency 
(NFPA)  is  also  proposing  a  standard  for 
patient  electrode  lead  wire  connectors. 
FDA  has  received  information  that,  even 
though  it  is  voluntary,  this  NFPA 
standard  will  be  adopted  by  many  States 
and  municipalities  as  a  mandatory 
standard  for  health  care  facilities. 
Further,  this  standard  is  referenced  by 
the  hospital  accrediting  body,  the  Joint 
Commission  on  Accreditation  of  Health 
Care  Organizations. 

Finally,  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  has  developed 
a  standard  that  covers  electrode  lead 
%vires  and  patient  cables  for  surface 
electrocardiographic  monitoring  in 
cardiac  monitor  applications  (ECG 
cables  and  lead  wires,  ANSI/ AAMI 
EC53-1995).  This  design  standard 
addresses  safety  and  performance  of 
electrode  lead  wires  and  patient  cables 
with  the  added  purpose  of  discouraging 
the  availability  of  unprotected  patient 
cable  and  lead  wire  configurations  for 
ECG  monitoring  applications.  The 
standard  defines  a  safe  (no  exposed 


metal  pins)  common  interface  at  the 
cable  yoke  and  electrode  lead  wire 
connector.  The  standard  was  approved 
by  ANSI  on  December  7, 1995. 

FDA  believes  that  industry  also 
recognizes  the  importance  of  addressing 
this  hazard.  In  response  to  FDA's  alert 
letter  in  June  1985,  manufacturers 
voluntarily  began  to  redesign  their 
electrode  lead  wires  and  patient  cables 
for  home  apnea  monitors.  More 
recently,  many  firms  have  taken 
voluntary  action  to  recall  electrode  lead 
wires  and  patient  cables  with 
unprotected  exposed  metal  pins.  Apnea 
monitor  firms  are  replacing  their  male 
pin  lead  wires  and  associated  cables 
with  safety  cable  systems,  usually  free 
of  charge,  while  other  device 
manufacturers  are  making  adapters  and 
warning  labels  avaifable.  Some  device 
manufacturers  have  ceased  supplying 
unprotected  electrode  lead  wires  and 
patient  cables  altogether. 

n.  The  Proposed  Rule 

Despite  repeated  efforts  to  reduce  the 
risk  associated  with  the  use  of 
unprotected  electrode  lead  wires  and 
patient  cables,  these  products  are  still 
available  and  in  use  in  homes  and  in 
various  health  care  settings. 

In  the  Federal  Register  of  June  21, 
1995  (60  FR  32406),  FDA  issued  a 
proposed  rule  designed  to  allow  the 
orderly  removal  of  unprotected 
electrode  lead  wires  and  patient  cables 
from  the  marketplace.  The  proposal  set 
forth  a  phased-in  approach  for  removing 
unprotected  lead  wires  and  patient  - 
cables  while  seeking  to  minimize  the 
economic  impact  to  manufacturers  and 
user  facilities  during  the  transition  to  a 
protected  cabling  configuration. 

Under  FDA's  proposed  phased-in 
approach,  unprotected  lead  wires  and 
patient  cables  would  be  subject  to  a 
proposed  performance  standard, 
developed  by  FDA.  The  effective  date 
for  any  final  regulation  based  on  the 
proposal  was  to  be  phased-in  over  1  or 
3  years,  depending  on  the  device  fype. 
Under  the  proposed  rule,  any  devices 
that  did  not  meet  the  standard  on  its 
effective  date  would  be  banned. 

E)evices  that  were  to  be  subject  to  the 
1-year  effective  date  were  those  devices 
believed  to  present  the  greatest  potential 
risk  of  harm  as  demonstrated  by  use  in 
environments  where  accidental 
inappropriate  connections  could 
reasonably  be  anticipated,  and  by 
frequent  use  of  the  devices  and  frequent 
connections  of  electrode  lead  wires. 
Devices  subject  to  the  1-year  efiiective 
date  included  all  devices  that  had  been 
the  subject  of  reported  adverse  events, 
as  well  as  other  devices  believed  to 
present  the  greatest  potential  risk  of 
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hanii.  Devices  that  were  proposed  to  be 
subject  to  the  3-year  effective  date  were 
those  devices  that  did  not  satisfy  the 
criteria  for  the  1-year  effective  date  but 
also  utilized  unprotected  electrode  lead 
wires.  As  stated  earlier,  the  agency 
proposed  to  ban  those  devices  that  did 
not  meet  the  standard  on  its  effective 
date. 

FDA  received  comments  on  various 
aspects  of  the  proposed  rule,  including: 
(1)  The  cost  of  conversion  for 
manufocturers  and  user  facilities:  (2)  the 
placement  of  a  given  device  on  the  1- 
year  or  the  3-year  list;  (3)  the 
appropriate  list  for  devices  that  were  not 
speciHcally  mentioned  on  either  list,  as 
well  as  for  future  devices;  and  (4) 
whether  the  agency  might  adopt  one  of 
the  consensus  performance  standards 
mentioned  in  the  proposed  rule  instead 
of  issuing  a  new  one.  This  final  rule 
addresses  these  concerns  and  others  in 
providing  a  cost  effective  remedy  to 
eliminate  an  inappropriate,  but 
preventable  occurrence  of  macro  shock 
or  electrocution  due  to  the  accidental 
connection  of  an  electrode  lead  wire  or 
patient  cable  to  an  AC  power  source. 

m.  Highlights  of  the  Final  Rule 

In  response  to  comments,  the  agency 
has  revised  and  clarified  certain 
provisions  of  the  final  regulation.  The 
final  rule  establishes  a  performance 
standard  that  FDA  believes  will 
eliminate  the  risk,  to  the  extent  possible, 
of  unprotected  electrode  lead  wires  and 
patient  cables  being  inadvertently 
inserted  or  manipulated  so  as  to  make 
contact  with  live  parts  of  an  AC  power 
cord  or  electrical  outlet.  This  standard 
applies  to  all  electrode  lead  wires  and 
patient  cables.  The  revisions  in  the  final 
rule  are  based  on  focusing  the  regulation 
on  the  most  cost-effective  mechanism  of 
accomplishing  its  important  public 
health  goal.  The  most  significant 
changes  fivm  the  proposed  rule  follow: 

1.  The  performance  standard  being 
established  applies  directly  to  electrode 
lead  wires  and  patient  cables,  rather 
than  to  the  medical  equipment  to  which 
they  are  attached.  This  revision  focuses 
the  standard  on  the  actual  products  that 
could  create  a  patient  hazard. 

2.  In  issuing  this  standard,  the  agency 
is  adopting  the  relevant  portion  of  a 
recently  updated  international  standard 
(lEC  601-1).  This  standard  contains  all 
the  necessary  provisions  for  patient 
protection.  Moreover,  by  adopting  an 
existing  and  wridely  followed 
international  standard,  the  cost  to 
industry  in  complying  with  this 
standard  is  minimized. 

3.  The  agency  is  revising  the  effective 
date  so  that  only  the  electrode  lead 
wires  and  patient  cables  used  with  those 


devices  presenting  the  greatest  potential 
risk  will  be  required  to  conform  to  the 
standard  within  1  year.  Specifically,  the 
1-year  category  has  been  limited  to  10 
devices  that,  if  unprotected,  present  the 
greatest  potential  risk  of  harm  as 
demonstrated  by  past  incidents,  their 
use  in  environments  where  accidental 
inappropriate  connections  could  most 
likely  be  anticipated,  or  by  the 
frequency  with  which  the  devices  are 
used  and  the  frequency  of  connections 
of  the  patient-connected  electrode  lead 
wires.  Electrode  lead  wires  and  patient 
cables  that  are  intended  for  use  with 
those  10  devices  will  be  required  to 
conform  to  the  standard  within  1  year. 
FDA  has  placed  all  remaining  devices  in 
the  3-year  category.  Electrode  lead  wires 
and  patient  cables  that  are  subject  to  the 
3-year  effective  date  are  those  used 
with,  or  intended  for  use  with  devices 
that  are  not  subject  to  the  1-year 
effective  date. 

4.  The  agency  has  deleted  the 
provision  banning  devices  that  do  not 
meet  the  standard  because  such  a 
provision  is  unnecessary.  Under  section 
501(e)  of  the  act  (21  U.S.C.  351(e)) 
electrode  lead  wires  and  patient  cables 
not  meeting  the  performance  standard 
on  or  following  the  effective  date  are 
adulterated. 

5.  This  rule  constitutes  the  first 
mandatory  performance  standard 
established  by  FDA  under  section  514  of 
the  act  (21  U.S.C.  360d). 

IV.  The  Framework 

In  order  to  eliminate  the  risk  of  macro 
shock  and  electrocution  in  the  future, 
the  agency  is  establishing  a  performance 
standard  for  all  electrode  lead  wires  and 
patient  cables.  In  reaching  this  decision, 
the  agency  reviewed  several  standards 
that  are  in  various  stages  of 
development  before  deciding  to  adopt  a 
provision  of  the  international 
performance  standard  of  lEC  601-1  on 
lead  wires  for  medical  devices. 

Firms  whose  electrode  lead  wire  and 
[}atient  cable  systems  are  subject  to  this 
performance  standard  should  l>egin  to 
adapt  existing  products  to  meet  the 
standard,  if  they  have  not  already  done 
so,  before  the  effective  date  of  the 
standard.  These  efforts  are  consistent 
with  Congress'  admonition  that 
"stockpiling  of  nonconforming  devices 
is  discouraged,  since  standards  will 
apply  to  all  devices  in  commercial 
chaimels  on  their  effective  date."  (See 
H.  Rept.  853.  94th  Cong.,  2d  sess.  30;  see 
also  45  FR  7474.  February  1,  1980,  final 
standards  regulation.) 

Later  in  this  document,  FDA  is 
publishing  a  list  of  the  10  devices  at 
highest  risk  of  a  user  inadvertently 
connecting  the  device's  electrode  lead 


wire(s)  or  patient  cable  to  an  AC  power 
source.  One  year  bom  the  publication 
date  of  this  rule,  unprotected  electrode 
lead  wires  and  patient  cables  intended 
for  use  with,  or  used  with,  any  of  these 
10  devices  will  be  subject  to  FDA's 
performance  standard.  Three  years  after 
the  publication  date  of  this  rule, 
unprotected  patient  cable  and  lead  wire 
systems  intended  for  use  with  any  other 
medical  device,  absent  an  FDA  waiver 
or  exemption,  will  be  subject  to  FDA's 
performance  standard.  FDA  reserves  the 
right,  upon  proper  notification  to 
interested  parties,  to  amend  the  list  of 
devices  in  the  future.  FDA  believes  the 
effective  dates  are  reasonable  and 
consistent  with  the  congressional  intent 
in  enacting  section  514  of  the  act,  as 
well  as  with  comments  received  at  the 
public  conference  and  written 
comments  on  the  proposed  rule. 

The  agency  anticipates  a  smooth,  but 
rapid,  transition  for  the  vast  majority  of 
existing  devices  to  a  protected  electrode 
lead  wire  and  patient  cable 
configuration  following  publication  of 
the  final  rule. 

V.  Performance  Standard 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629) 
prescribes  changes  to  the  act  (21  U.S.C. 
321-394),  as  amended,  that  improve  the 
regulation  of  medical  devices  and 
strengthen  the  Medical  Device 
Amendments  of  1976,  which 
established  a  comprehensive  framework 
for  the  regulation  of  medical  devices. 

The  SMDA  amended  section  513  of 
the  act  (21  U.S.C.  360c)  to  redefine  class 
U  as  the  class  of  devices  that  is  or  will 
be  subject  to  special  controls,  and 
amended  section  514  of  the  act  to 
simplify  the  requirements  for 
establishing  performance  standards. 
Section  513  of  the  act  states  that  the 
"special  controls  *  *  *  shall  include 
performance  standards  for  a  class  II 
device  if  the  Secretary  determines  that 
a  performance  standard  is  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device." 
The  legislative  history  of  the  SMDA 
states  that: 

by  simplifying  the  process  for  establishing 
performance  standards,  and  by  allowing  the 
Secretary  discretion  to  employ  such 
standards  as  one  of  a  variety  of  additional 
controls  to  assure  the  safety  and  effectiveness 
of  Class  n  devices,  performance  standards 
will  become  valuable  tools  to  regulate  those 
devices  for  which  they  are  most  needed. 
(S.  Rept  513, 101st  Cong.,  2d  sess.  19 
(1990)) 

Under  this  rule,  the  mandatory 
performance  standard  applies  to  all 
electrode  lead  wires  and  patient  cables 
intended  for  use  with  medical  devices 
and  is  phased-in  over  a  period  of  1  or 


3  years.  New  §  898.1 2(a)  and  (b) 
identifies  the  devices  that  are  subject  to 
the  performance  standard,  with  the 
applicable  effective  dates  of  the 
standard. 

A.  The  Standard 

FDA  is  issuing  the  following  standard 
for  electrode  lead  wires  or  patient 
cables: 

Electrode  lead  wires  and  patient  cables  shall 
comply  with  the  International 
Electrotechnical  Commission  (lEC)  standard 
601-1  subclause  56.3,  paragraph  c  (1995). 

Compliance  with  this  standard  shall  be 
determined  by  inspection  and  by  applying 
the  test  requirements  also  found  in  lEC  601- 
1.  subclause  56.3(c).  This  standard  is 
available  from  the  American  National 
Standards  InsUtute  (ANSI).  11  West  42nd 
Street.  New  York,  NY  10036. 

B.  The  Effective  Date  for  Compliance 

21  CFR  861.36  states  that: 
A  regulation  establishing  *   *   *  a 
performance  standard  will  set  forth  the  date 
upon  which  it  will  take  effect.  To  the  extent 
practical,  consistent  with  the  public  health 
and  safety,  such  effective  date  will  be 
established  so  as  to  minimize  economic  loss 
to.  and  disruption  or  dislocation  of,  domestic 
and  international  trade. 

(See  also  section  514(b)(3)(B)  of  the  act) 

FDA  has  determined  that  the  cost  of 
converting  or  adapting  unsafe  electrode 
lead  wire  configurations  in  order  to 
comply  with  the  performance  standard 
being  established  minimizes  economic 
loss  to,  and  disruption  or  dislocation  of, 
domestic  and  international  trade 
because  the  standard  is  to  l>e  phased  in 
over  a  1-  or  3-year  period,  depending  on 
the  device(s)  with  which  the  electrode 
lead  wire  or  patient  cable  is  intended  to 
be  used,  and  the  vast  majority  of  devices 
fall  under  the  3-year  rule.  Furthermore, 
FDA  believes  that  this  cost  is  justifiable 
given  the  severity  of  the  adverse  events 
that  have  occurred  and  the  fact  that 
such  adverse  events  are  entirely 
preventable. 

VL  The  Banning  Action 

FDA  proposed  to  l)an  devices  under 
section  516  of  the  act  (21  U.S.C.  360f) 
that  did  not  meet  the  standard  on  the 
applicable  effective  date.  Upon 
reconsideration.  FDA  has  determined 
that  a  ban  is  unnecessary.  Under  section 
501(e)  of  the  act,  devices  not  meeting 
the  performance  standard  on  its 
effective  date  are  adulterated. 
Furthermore,  original  equipment 
manu&cturers  (OEM's)  and  third-party 
suppliers  will  not  be  permitted  to 
supply  replacement  cables  and  lead 
systems  that  fail  to  meet  the  standard, 
absent  an  FDA  waiver  or  exemption. 


Vn.  Summary  and  Analysis  of 
Comments  and  FDA's  Response 

The  agency  received  27  written 
comments  firom  manufacturers, 
distributors,  user  facilities,  and  trade 
associations  in  response  to  the  proposed 
rule.  A  summary  of  the  written 
comments  is  provided  below. 

1.  In  general,  several  comments 
supported  FDA's  efforts  to  resolve  the 
problem  of  macro  shock  or  electrocution 
due  to  an  improper  connection  of  a 
patient-connected  electrode  lead  wire  to 
an  AC  power  source.  However,  a  few 
comments  expressed  concern  that  the 
proposed  banning  action  would  apply  to 
the  devices  that  utilize  unprotected 
electrode  lead  wires  and  patient  cables 
instead  of  the  lead  wire  systems 
themselves. 

FDA  has  shifted  the  applicability  of 
the  performance  standard  from  the 
device  utilizing  the  electrode  lead  wires 
and  patient  cables  onto  the  electrode 
lead  wires  and  patient  cables 
themselves.  Moreover,  FDA  has 
withdrawn  the  banning  action  from  the 
final  rule,  because  it  was  determined 
not  to  be  necessary. 

2.  FDA  received  several  comments 
questioning  which  devices  should  be 
subject  to  the  1-year  effective  date  and 
which  should  be  subject  to  the  3-year 
effective  date.  One  comment  suggested 
that  the  two  lists  of  devices  in  the 
proposed  rule  be  eliminated  from  the 
final  rule  and  that  the  ban  simply  be 
made  effective  for  all  devices  1  year 
from  the  publication  date  of  the  final 
rule.  Other  comments  questioned 
whether  particular  devices  should  he 
placed  on  the  1-year  list  and,  thus, 
subjected  to  the  ban  and  performance 
standard  after  1  year  or  whether  the 
devices  should  properly  be  included  in 
the  3-year  list  and  thus  be  given 
additional  time  to  meet  the  standard. 

In  response  to  the  comments,  FDA  has 
limited  the  devices  on  the  1-year  list  to 
the  10-device  types  that  the  agency 
believes  to  be  most  likely  to  expose 
persons  to  macro  shock  or  electrocution 
based  on  the  reported  adverse  events 
and  the  environments  in  which  the 
devices  are  used.  Electrode  lead  wires  or 
patient  cables  intended  for  use  with  any 
other  device  will  be  subject  to  the 
performance  standard  3  yeara  bom  the   ' 
date  of  publication. 

3.  One  comment  suiggested  replacing 
the  word  "protected"  in  the  proposed 
performance  standard  (§  898.11)  with 
the  word  "designed"  to  allow  greater 
flexibility  for  electrode  lead  wire 
designers. 

FDA  advises  that,  although  the 
standard  that  the  agency  is  isstiing  in 
this  final  rule  has  been  modified  from 


the  proposed  standard,  the  word 
"protected"  in  the  proposed  rule  was 
intended  to  encompass  creative  design 
changes  to  devices  as  well  as  the 
development  of  adapters  for  use  with 
existing  devices  in  order  to  achieve  a 
safe  electrode  lead  wire  and  patient 
cable  configuration.  The  agency  t)elieves 
that  the  mandatory  performance 
standard  being  established  in  this  final 
rule  accomplishes  the  goal  of  providing 
manufacturers  flexibility  in  achieving 
the  desired  protected  configuration.  It  is 
anticipated  that  the  marketplace  will 
determine  one  or  more  suitable  design 
standards  for  the  manufacture  of  new 
equipment  and  adapters  which  will 
provide  safe  and  effective  protected 
electrode  lead  wire  and  patient  cable 
configurations. 

4.  One  comment  suggested  that, 
instead  of  instituting  a  ban  on 
unprotected  electrode  lead  wires  and 
patient  cables  and  establishing  a 
mandatory  performance  standard,  it 
would  be  easier  to  simply  fire  the 
hospital  employee  who  plugs  a  patient 
into  a  receptacle. 

FDA  disagrees  with  this  comment 
The  agency  believes  that  proactive 
measures  are  appropriate  to  address  the 
risk  of  harm  presented  by  unprotected 
electrode  lead  wires  and  patient  cables, 
particularly  when  it  is  reasonably 
foreseeable  that  risk  of  misuse  of  a 
device  will  result  in  serious  adverse 
health  consequences  or  death.  Imposing 
sanctions  after  adverse  incidents  would 
not  necessarily  reduce  the  risk 
presented  by  those  devices,  nor  would 
it  address  the  risks  presented  by  them 
when  used  in  a  home  enviroiunent.  The 
agency  has  determined  that  a  change  in 
the  design  of  electrode  lead  wires  and 
patient  cables  to  a  protected 
configiiration  js  both  technologically 
and  economically  feasible,  if  given  a    - 
reasonable  time  for  implementation. 

5.  One  comment  questioned  whether 
devices  that  utilize  luiprotected  patient 
cables  and/or  electrode  lead  wires 
which  simply  contact  the  patient  during 
operation,  as  opposed  to  being  direcUy 
attached  to  him  or  her,  are  included  in 
this  rule. 

FDA  has  determined  that  l)ecause  the 
electrical  contact  between  a  patient  and 
an  unprotected  cable  or  electrode  lead 
wire  that  is  plugged  into  an  AC  power 
source  need  only  be  momentary  to 
produce  disastrous  residts,  devices  that 
simply  contact  the  patient  during 
operation  are  also  hazardous  and, 
consequentiy.  are  included  within  the 
scope  of  the  performance  standard. 

6.  One  comment  suggested  that  a 
company  should  be  allowed  to  label  its 
conforming  product  as  registered  and 
approved  by  FDA  so  that  phjrsicians 
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could  buy  from  an  FDA  approved 
manufacturer. 

The  act  specifically  prohibits  a 
manufacturer  from  representing  its 
medical  device  as  having  been 
approved.  (See  section  301(1)  of  the  act 
(21  U.S.C.  331(1));  and  see  also  21  CFR 
807.97,  regarding  premarket 
notifications.]  In  addition,  compliance 
with  a  mandatory  performance  standard 
is  different  frtim  FDA  approval  of  a 
device. 

7.  Several  comments  expressed 
concern  over  the  ability  of  their  health 
care  focilities  to  absorb  the  cost  of  either 
adapting  old  equipment  to  the  protected 
configuration  or  purchasing  new 
equipment  to  meet  the  performance 
standard  in  a  1-year  timeframe.  These 
comments  requested  that  a  particular 
device  be  moved  from  the  proposed  1- 
year  list  to  the  3-year  list  in  order  to 
have  an  adequate  opportunity  for 
compliance. 

It  is  not  the  intent  of  the  agency  to 
create  undue  economic  hardship  on 
facilities  in  its  efforts  to  minimize  the 
risk  of  injury  or  death  bom  an  improper 
connection  of  a  patient  cable  or 
electrode  lead  wire  to  an  AC  power 
source.  The  agency  is  interested  in 
balancing  the  cost  of  implementing  this 
rule  with  the  demonstrated  risk.  The 
agency  has  addressed  the  issue  of  cost 
to  facilities  in  the  following  two  ways. 
First,  in  the  final  rule,  FDA  has 
significantly  reduced  the  number  of 
devices  subject  to  the  performance 
standard  in  the  1-year  timeframe.  Due  to 
the  higher  level  of  risk  they  present, 
unprotected  electrode  lead  wires  and 
patient  cables  cannot  be  used  with  the 
10-device  types  that  remain  in  this 
category  1  year  after  the  publication 
date  of  this  rule.  However,  3  years  from 
the  date  of  publication  of  (his  rule, 
unprotected  electrode  lead  wires  and 
patient  cables  cannot  be  manufactured, 
distributed,  sold,  resold,  or  used  on 
patients  unless  they  meet  the 
performance  standard.  On  the  effective 
date  of  the  performance  standard, 
electrode  lead  wire  and  patient  cable 
manufacturers  can  no  longer  produce  or 
supply  unprotected  electrode  lead  wires 
and  patient  cables  as  replacements  for 
use  with  these  existing  devices. 

FDA  encourages  the  entrepreneurial 
development  of  suitable  adapters  that 
can  be  used  with  existing  equipment  to 
speed  the  creation  of  a  safer 
environment  for  patients. 

8.  Several  comments  have  cited  the 
professionalism  of  their  health  care  staff 
as  evidence  of  the  improbability  that  an 
adverse  event  such  as  a  macro  shock  or 
electrocution  would  occur  in  their 
Cacility.  These  comments  believe  that 


their  devices  should  not  be  subject  to 
the  ban  or  performance  standard. 

FDA  disagrees  with  these  statements. 
Since  1985,  when  the  first  incident 
occurred,  various  groups  have  made  the 
argument  that  such  events  do  not,  have 
not,  and  would  not  happen  at  their 
facility.  After  the  first  death  in  1985  in 
a  patient's  home,  it  was  argued  that 
these  events  could  only  happen  outside 
of  a  health  care  facility,  away  from  the 
watchful  eye  of  a  professional.  However, 
since  that  time,  at  least  23  additional 
cases  of  macro  shock  or  electrocution 
have  occurred,  including  3 
electrocutions  by  nurses.  FDA  believes 
that,  while  some  areas  of  a  health  care 
setting  are  more  stressful  than  others, 
human  error  can  and  does  occur.  A 
patient  should  not  needlessly  be 
exposed  to  a  known  and  preventable 
risk  simply  because  it  has  not  happened 
yet  in  a  particular  area  of  a  facility. 
However,  in  an  effort  to  address  the  cost 
considerations  for  health  care  facilities, 
the  agency  has  moved  most  devices  to 
the  3-year  effective  date. 

9.  One  comment  suggested  that  FDA 
simply  encourage  manufacturers  to 
comply  with  one  of  the  existing 
voluntary  standards  (e.g.,  I£C  601-1), 
rather  than  issuing  its  own  mandatory 
standard.  Other  comments  suggested 
that  enforcement  of  a  voluntary 
standard  could  he  achieved  through 
manufacturer  "self-certification"  of 
compliance  with  TEC  601-1.  It  was 
further  suggested  that  compliance  with 
a  voluntary  standard  could  be 
monitored  through  the  510(k)  review 
process. 

FDA  disagrees  with  a  voluntary 
approach.  The  agency  has  determined 
that  a  mandatory  performance  standard 
is  necessary  to  address  the  significant 
risk  of  harm  presented  by  unprotected 
electrode  lead  wires  and  patient  cables. 
However,  FDA  has  taken  the  suggestion 
that  the  agency  adopt  an  existing 
consensus  standard  rather  than  develop 
its  own  and  possibly  conflicting 
standard. 

10.  Two  conunents  questioned  the 
need  for  a  protected  electrode  lead  wire 
performance  standard  to  apply  to 
battery-powered  devices,  such  as  a 
transcutaneous  electrical  nerve 
stimulator  (TENS)  device.  The 
comments  indicated  that  TENS  devices 
use  a  lead  wire  %vith  a  2.5  millimeters 
(mm)  coaxial  pin  connection  that  is  not 
universally  interchangeable  with  apnea 
monitors  and  EOG  lead  systems. 

FDA  disagrees  with  these  conunents. 
Two  electrocutions  occurred  when  one 
child  plugged  his  own  attached  lead 
wire  into  a  wall  socket  and  when  a 
second  child  plugged  a  sibling's 
attached  lead  wire  into  a  power  cord. 


These  incidents  happened  with  a  2.0 
mm  exposed  pin,  but  could  easily  have 
happened  with  a  2.5  mm  plug.  The 
point  that  these  devices  are  battery- 
powered  is  not  relevant  because  it  is  the 
dangling  patient-connected  cable  or 
electrode  lead  wire  that  is  dangerous, 
not  the  battery-powered  device. 

11.  Several  comments  suggested  that 
each  electrode  lead  wire  or  cable  simply 
be  labeled  with  specific  warnings  about 
exposed  pins  and  the  potential  hazard 
of  electrocution  when  connected  to  an 
ACpower  source. 

FDA  is  aware  that,  in  response  to  the 
section  518(a)  of  the  act  letters  that  the 
agency  issued  in  1993  (Ref.  7),  many 
firms  conducted  voluntary  recalls  of 
unprotected  electrode  lead  wires  to 
correct  the  labeling  on  these  devices. 
However,  FDA  has  determined  that  the 
continued  marketing  of  unprotected 
electrode  lead  wires  and  patient  cables, 
no  matter  how  they  are  labeled,  presents 
an  uiueasonable  and  substantial  risk  of 
illness  or  injury  to  individuals,  and 
provides  no  benefit  to  the  public  health 
that  is  not  provided  by  protected 
electrode  lead  wires  and  patient  cables. 
Use  of  unprotected  electrode  lead  wire 
and  patient  cable  configurations  have 
resulted  in,  and  can  be  expected  to 
continue  to  result  in,  serious  adverse 
health  consequences  or  death  because 
these  devices  are  inherently  dangerous 
when  used  in  a  reasonably  foreseeable, 
albeit  inappropriate,  manner.  There  are 
no  labeling  requirements  that  can 
reliably  prevent  inappropriate 
connections  of  unprotected  electrode 
lead  wires  and  patient  cables  and,  thus, 
unprotected  electrode  lead  wire 
configurations  cannot  be  safely 
marketed  for  their  intended  purpose. 

Accordingly,  FDA  determined  that  a 
change  in  labeling  will  not  suffice. 
Indeed,  labeling  warnings  are 
meaningless  when  unprotected 
electrode  lead  wires  and  patient  cables 
are  available  to  preschool  children  or 
individuals  with  limitations  such  as 
vision  problems  or  cognitive 
impairments.  Further,  labeling  is  often 
an  inadequate  solution  in  certain 
hospital  settings  when  health  care 
professionals  find  themselves  in  busy, 
stressful  situations  in  which  they  may 
not  be  provided  with,  or  could 
inadvertently  overlook,  instructions. 

12.  Two  comments  questioned 
whether  2.5  mm  coaxial  pin  electrode 
lead  wires  should  be  subject  to  the 
performance  standard  because  these 
lead  wires  may  not  produce  the  same 
potentially  damaging  result.  These 
comments  cited  a  1994  class  n  recall 
and  labeling  action  by  CDRH's  Office  of 
Compliance  in  which  the  agency  did  not 
call  for  user  notification  and  labeling  of 


2.5  mm  coaxial  plugs.  In  addition,  one 
comment  stated  that  there  is  no 
reasonable  possibility  of  substitution  of 
a  2.5  mm  coaxial  plug  for  use  with  an 
apnea  monitor  patient  cable  designed  to 
accept  individiially  exposed  2.0  mm 
pins. 

FDA  disagrees.  The  August  1993 
incident  in  which  a  protected  2.0  mm 
electrode  lead  wire  and  patient  cable 
system  for  an  apnea  monitor  had  been 
replaced  by  an  improtected  2.0  mm 
cable  and  lead  wire  configiu-ation  had 
disastrous  results.  In  this  incident,  an 
infant  was  electrocuted  when  the 
replacement  unprotected  electrode  lead 
wire  was  directly  coimected  to  an  AC 
power  cord.  CDRH's  Office  of 
Compliance  required  contraindication 
labeling  of  exposed  2.0  mm  pin  lead 
wires  which,  in  short,  warned  users  not 
to  use  improtected  2.0  mm  pin  lead 
wires  with  apnea  monitors.  Older  apnea 
monitor  designs  use  electrode  lead 
wires  with  individual  2.0  mm  pins  and 
a  patient  cable  with  2.0  mm  sockets. 
Unprotected  electrode  lead  wires  having 
a  2.5  mm  pin  (such  as  those  used  with 
TENS  devices)  were  exempted  from  the 
labeling  requirement  because  it  was 
believed  to  be  physically  impossible  to 
fit  a  2.5  mm  plug  into  a  2.0  mm  patient 
cable  socket.  FDA  accepted  the  firm's 
argiunent  against  labeling  an 
unprotected  lead  wire  with  a  2.5  mm 
pin  to  warn  against  its  uSe  with  an 
apnea  monitor. 

In  view  of  the  information  available  to 
the  agency  at  the  time,  on  March  8, 
1994,  the  agency  informed  a  contract 
leads  manufacturer  that,  "It  is  our 
understanding  from  discussions  with 
other  manufacturers  that  a  2.5  mm  pin 
plug  is  too  large  to  fit  into  an  electrical 
power  cord  or  wail  ouUet,  and  therefore 
would  not  need  to  be  labeled." 
However,  that  assessment  was 
subsequently  changed  following  test 
results  submitted  by  two  TENS/national 
medical  equipment  supplies 
manufacturers,  both  of  whom  confirmed 
that  the  2.5  mm  coaxial  pin  could  be 
inserted  into  power  cords  and  wall 
outiets.  One  manufacturer  also  showed  • 
the  same  results  for  flexible  2.75  mm 
"banana"  plugs.  One  test  showed  no 
electrical  current  flow  for  the  2.5  mm 
pins,  while  a  second  test  showed  that  an 
electrical  connection  was  made. 

Because  it  is  physically  possible  to 
insert  a  2.5  mm  pin  into  an  AC  power 
source,  these  devices  are  subject  to  the 
performance  standard  established  in 
this  rule. 

13.  One  comment  sought  clarification 
of  FDA's  assertion  in  the  proposal  that, 
"if  an  adapter  is  used,  it  should  prevent 
removal  by  the  user."  The  comment 
suggested  that  "like  the  patient  cable,  an 


adapter  can  trap  blood  and  other 
contaminants  during  use.  A  reusable 
adapter  must  be  easily  and  thoroughly 
cleaned  and  sterilized.  The  adapter 
should  be  submersible,  capable  of  being 
abrasively  scrubbed,  and  autoclavable." 
FDA  agrees  that,  in  some  applications, 
it  may  be  necessary  to  have  an  adapter 
that  is  capable  of  being  removed  from 
the  device  for  cleaning  purposes. 
However,  because  reported  adverse 
events  have  shovra  a  propensity  for 
individuals  to  simply  remove  a 
protected  configiuation  bom  a  device 
and  replace  it  with  an  unprotected 
configuration  for  the  sake  of 
convenience,  the  agency  recommends 
use  of  adapters  that  are  not  easily 
removed  by  the  user  (e.g.,  only 
detachable  with  the  use  of  a  tool).  The 
agency  believes  that,  for  those 
applications  where  device 
contamination  is  of  concern,  the  adapter 
should  be  disposable,  if  possible,  and 
that  the  device  should  not  be  suited  to 
accept  and  function  with  an 
improtected  electrode  lead  wire  and 
patient  cable  configuration. 

14.  One  comment  sought  to  clarify 
whether  only  electrodes  with 
preattached  lead  wires  were 
unprotected  or  whether  the  "snap-on" 
electrodes  without  the  lead  wires  are 
also  considered  unprotected.  Another 
comment  questioned  whether  patient- 
connected  electrodes  with  exposed 
wires  were  covered  imder  the  standard 
or  only  those  having  a  pin  attached  at 
the  end  distal  to  the  patient 

FDA  considers  any  patient  cable  or 
electrode  lead  wire  having  a  distal  end 
that  is  capable  of  making  conductive 
contact  %vith  an  AC  power  source  (e.g., 
a  power  cord,  or  wall  outiet)  to  be 
unprotected  and,  therefore,  subject  to 
the  performance  standard.  The  standard 
applies  to  the  lead  wires  themselves, 
and  not  to  detachable  "snap-on" 
electrodes  with  which  they  may  be 
used. 

15.  One  comment  questioned  who 
would  be  responsible  for  product 
inventory  once  the  banning  action 
becomes  efiiective.  Another  comment 
expressed  opposition  to  manufacturers 
having  to  recover  product  from  the  field. 
Yet  another  comment  sought 
clarification  of  the  responsibility  of  the 
manufacturer  for  a  device  that  was 
introduced  into  the  marketplace  prior  to 
the  effective  date  of  the  standard  but  the 
user  returns  the  device  for  repair  or 
maintenance  imder  a  maintenance 
agreement  and  the  device  has  not  yet 
been  modified  in  accordance  with  the 
standard. 

As  mentioned  in  section  VI.  of  this 
document.  FDA  has  eliminated  the 
proposed  banning  action  in  this  final 


rule.  FDA  believes  that  the 
manufacturer,  distributor,  seller,  and 
user  should  share  in  the  responsibility 
for  removing  adulterated  goods  under 
their  control  from  the  marketplace. 
Because  many  of  the  devices  that  are 
affected  by  the  performance  standard 
may  be  retrofitted  in  the  field,  or 
perhaps  equipped  with  a  suitable 
adapter,  the  agency  has  not  determined 
that  a  device  recall  is  warranted  at  this 
'time.  The  agency  believes  that  each 
participant  in  the  chain  of  commerce 
has  a  role  to  play  in  ensuring  that  the 
devices  under  their  control  meet  the 
performance  standard  by  the  efiiective 
date.  The  responsibility  for  equipping  a 
device  that  is  returned  to  the 
manufacturer  under  a  maintenance 
agreement  such  that  it  conforms  to  the 
standard  would  likely  depend  upon  the 
specific  terms  of  the  agreement  As  both 
users  and  manufacturers  are  eqiully 
concerned  for  the  safety  and  welfare  of 
the  patients  that  they  serve,  FDA 
anticipates  that  they  will  work 
cooperatively  to  ensure  that  these 
devices  are  in  compliance  with  the 
performance  standard.  FDA  reiterates 
that  the  performance  standard  in  the 
final  rule  applies  to  the  lead  wire  and 
patient  cable,  not  to  the  medical 
equipment  to  which  they  are  attached. 

16.  One  comment  suggested  that  the 
agency  adopt  the  comparable  lEC  601- 
1  standard  (i.e.,  lEC  601-1,  subclause 
56.3(c))  as  the  performance  standard 
because  it  addresses  test  methods  that 
were  not  included  in  FDA's  proposed 
performance  standard.  The  comment 
believed  that  adoption  of  this 
international  standard  would  also 
promote  global  harmonization  of 
standards. 

FDA  agrees  with  this  comment  Prior 
to  drafting  the  proposed  standard,  FDA 
evaluated  the  volxmtary  standards  that 
were  then  in  existence  to  determine 
whether  any  of  these  standards  might  be 
adopted  to  address  the  concerns  of  the 
agency  with  improtected  electrode  lead 
vrires.  At  the  time  of  publication  of  the 
proposed  rule,  lEC  601-1  was  being 
amended  and  it  could  not  be 
determined  whether  the  amended 
standard  would  be  adopted  by  the 
membership  and.  if  so.  when  it  would 
be  published.  However,  in  March  1995, 
lEC  published  the  second  amendment  to 
lEC  601-1,  including  subclause  56.3(c). 
which  prohibits  electrode  lead  wires 
and  patient  cables  bom  having  the 
capacity  to  make  conductive  contact 
with  hi^ardous  voltages.  After 
examination  of  this  ratified  amendment, 
the  agency  has  determined  that 
adherence  to  the  lEC  601-1  as  amended 
would  provide  acceptable  protection  of 
patients  from  connections  to  hazardous 
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voltages.  In  addition,  FDA's  adoption  of 
this  requirement  of  the  lEC  standard 
demonstrates  the  agency's  continued 
interest  in  promoting  the  adoption  of 
international  voluntary  standards, 
where  feasible,  to  satisfy  safety  and 
effectiveness  requirements  for  medical 
devices. 

17.  One  comment  asked  whether,  for 
a  preamendment  device,  FDA  would 
accept  a  letter  of  notification  of  a  change 
to  a  protected  configuration.  The 
comment  believed  that  it  would  be 
unreasonable  to  subject  a 
preamendment  device,  that  has  been 
modified  to  incorporate  a  protected 
configuration,  to  additional  regulatory 
requirements  while  those  devices  under 
a  510(k)  require  only  an  addendum. 

FDA  is  establishing  the  following 
procedures  for  notifying  the  agency  of 
device  modifications  in  compliance 
with  the  following  performance 
standard: 

For  a  device  reviewed  through  the 
premarket  notification  (510(k))  process 
or  for  a  preamendment  device, 
information  regarding  modification  of 
the  device  from  an  unprotected 
electrode  lead  wire  and  patient  cable 
configuration  to  a  protected 
configuration,  and  information 
demonstrating  compliance  with  the 
performance  standtutl,  should  be 
documented  in  the  manu&ctiuer's 
device  master  records  in  accordance 
with  the  current  good  manufacturing 
practice  regulation.  FDA  recognizes  that 
a  change  from  the  unprotected  to  the 
protected  configuration  is  a  change  that 
under  21  CFR  807.81(a)(3)  could  affect 
safefy  and  effectiveness.  However,  in 
the  interest  of  public  health,  and  due  to 
the  straightforward  nature  of  the  device 
modification  and  demonstration  of 
compliance  with  the  performance 
standard,  the  agency  is  not  requiring 
prior  clearance  for  this  specific  device 
modification.  FDA  recognizes  that  this 
procedure  differs  from  the  agency's 
previous  recommendation  that 
manufacturers  who  were  voluntarily 
making  changes  from  the  unprotected  to 
the  protected  configiiration  submit 
documentation  of  the  changes  as  an 
addendum  to  their  existing  premarket 
notification  (510(k))  files.  Because 
compliance  with  the  performance 
standard  will  no  longer  be  voluntary, 
but  will  be  mandatory,  placement  of 
documentation  of  the  device 
modification  from  an  unprotected 
configuration  to  a  protected 
configuration  and  of  documentation 
demonstrating  compliance  with  the 
performance  standard  into  the  device 
master  records  will  be  sufficient. 

For  devices  reviewed  through  the 
premarket  approval  process. 


modifications  from  an  unprotected 
electrode  lead  wire  and  patient  cable 
configuration  to  a  protected 
configuration  also  may  be  implemented 
without  prior  approval  by  FDA.  FDA 
has  determined  under  21  CFR  814.39(e) 
that  an  alternate  submission,  a  periodic 
report,  is  appropriate.  Thus,  in  the 
interest  of  public  health,  and  due  to  the 
straightforward  nature  of  the  device 
modification,  information  regarding 
modifications  to  the  protected 
configuration  and  information 
demonstrating  compliance  with  the 
performance  standard  should  be 
provided  in  the  next  annual  report  to 
the  applicable  premarket  approval 
application  (PMA).  The  modification 
can  be  made  prior  to  submission  of  the 
annual  report. 

The  information  provided  in  the 
manufacturer's  device  master  record  or 
the  PMA  annual  report  should  include 
engineering  drawings  and  a  description 
of  the  change(s),  an  explanation  of  how 
the  change(s)  prevents  connection  to  a 
power  source,  and  documentation 
demonstrating  compliance  with  the 
performance  standard.  If  an  adapter 
design  is  implemented,  an  explanation 
of  how  the  signal  acquisition  and 
processing  is  not  compromised  by  the 
addition  of  the  adapter,  and  how  the 
design  of  the  adapter  prevents  removal 
by  the  user,  should  also  be  provided. 

18.  One  comment  sought  clarification 
of  the  manner  in  which  the  agency 
would  identify  those  devices  that  would 
be  subject  to  this  rule,  but  have  not  yet 
been  classified  (e.g.,  electrode  lead 
wires  and  patient  cables  intended  for 
use  with  dental  TENS  units). 

All  devices  that  meet  the  applicabilify 
section  of  the  standard  (§  898.11)  are 
subject  to  the  requirements  under  the 
rule,  whether  or  not  they  have  been 
formally  classified. 

19.  Qine  comment  wrote  that 
implementation  of  the  ban  and 
performance  standard  in  1  year  might 
not  provide  the  time  needed  for  design 
changes,  validation,  and  manufacturing, 
and  for  production  of  a  device  inventory 
sufficient  to  meet  global  demand.  The 
comment  believed  that  difficulties  in 
meeting  the  1-year  timeline  may  cause 
some  manufacturers  to  abandon 
businesses  associated  with  the  affected 
devices,  which  potentially  could  affect 
supply. 

Tne  agency  believes  that  changes 
made  to  the  final  rule  adequately 
balance  public  health  concerns  with  the 
economic  impact  of  making  this 
transition.  Under  the  final  rule,  the 
devices  for  which  the  performance 
standard  will  become  effective  in  1  year 
are  only  those  electrode  lead  wires  and 
patient  cables  associated  with  the  10 


devices  presenting  the  highest  risk  of  a 
user  inappropriately  connecting  the 
electrode  lead  wire  or  patient  cable  to 
an  AC  power  source.  Of  these  10 
devices,  electrode  lead  wires  and 
patient  cables  intended  for  use  with 
apnea  monitors  are  largely  in 
compliance  with  the  standard.  Because 
of  their  early  involvement  with 
electrocution  and  macro  shock 
incidents,  new  apnea  monitor  devices 
without  a  protected  electrode  lead  wire 
configuration  have  not  received  agency 
clearance  for  marketing  since  1989.  ECG 
manufacturers  have  also  been 
encouraged  by  the  agency  to  provide 
protected  electrode  lead  wire  and 
patient  cable  systems  with  their  devices. 
In  addition,  the  agency  published  the 
ANPRM  in  the  Federal  Register  of  May 
19,  1994,  held  a  public  conference  on 
the  issue  in  July  1994,  and  advised  the 
manufacturing  and  medical  user 
conununify  of  efforts  to  address  this 
problem  through  wide  dissemination  of 
public  health  advisories,  direct  mailings 
to  the  users  and  the  manufacturing 
communities,  and  published  its 
proposal  to  establish  a  performance 
standard  and  a  ban  in  the  June  21, 1995, 
proposed  rule.  The  agency  believes  that 
both  manufacturers  and  the  medical 
user  conununify  have  had  ample  time  to 
begin  modifying  these  10-device  fypes, 
and  electrode  lead  wires  and  patient 
cables  intended  for  use  with  them,  to 
avoid  this  potential  problem.  The 
agency  is  establishing  the  effective  date 
of  the  performance  standard  for 
electrode  lead  wire  and  patient  cables 
for  use  with  these  10  devices  at  1  year 
bom  the  date  of  publication  of  the  final 
rule  to  provide  further  time  for  a  steady 
transition  to  a  safe  electrode  lead  wire 
and  patient  cable  configuration.  Finally, 
for  exceptional  circumstances  that  are 
not  adequately  addressed  in  the  1-year 
timeframe,  the  agency  has  established  a 
variance  procedure  in  which  affected 
parties  may  request  an  exemption  or 
additional  time  in  which  to  meet  the 
standard. 

20.  One  comment  stated  that  the 
marginal  replacement  costs  mentioned 
in  section  DC.  of  the  proposed  rule  (60 
FR  32406  at  32414)  assume  an 
appropriate  replacement  accessory  is 
available  through  the  manufactiu^r  at 
costs  comparable  to  the  original  lead 
system.  According  to  the  comment, 
because  lead  wire  manufacturers  do  not 
have  to  produce  replacement  leads,  but 
rather  must  cease  producing 
unprotected  patient  cables  and  leads, 
the  costs  of  unplanned  replacement  of 
even  a  small  fraction  of  expensive 
diagnostic  devices  as  a  result  of  the 
unavailabilify  of  the  protected  sfyle 


accessories  is  exponentially  greater  than 
the  laad-fbr-lead  repfacement  costs 
alluded  to  sectifxi  DC.  of  the  proposed 
rule. 

FDA  disagrees  with  this  statement. 
Several  lead  wire  manufacturers  have 
already  informed  the  agency  that  they 
are  now,  or  soon  will  be,  producing 
protected  electrode  lead  wire  and 
patient  cable  configurations.  The  agency 
does  not  have  any  evidence  to  show  that 
manufacturers  will  simply  cease 
manufacturing  luiprotected  electrode 
lead  wires  and  patient  cables  and  fail  to 
produce  a  protected  electrode  lead  wire 
configuration  as  a  replacement 

21.  One  comment  suggested  that  in 
cases  where  the  electrode  lead  wires  are 
permanently  attached  to  incontinence 
electrodes,  the  leads  could  not  migrate 
to  other  uses  or  environments  and, 
therefore,  the  Jead  wire  cannot  be 
detached  from  the  uniquely  shaped 
electrodes. 

Sections  898.11  and  898.13  specify 
the  applicabilify  of  the  performance 
standard.  If  a  device  meets  the 
applicabilify  requirements  under 
§898.11  and  an  interested  parfy 


believes,  due  to  the  unique 
circumstances  of  the  device,  its 
intended  use,  or  its  reasonably 
foreseeable  misuse,  that  no  electrical 
hazard  is  presented  to  a  patient,  the 
parfy  may  petition  the  agency  under  the 
variance  procedure  for  review  of  these 
luiique  circumstances. 

2^.  One  comment  expressed  concern 
about  not  having  a  sufficient 
manofacturing  staff  to  retrofit  its 
devices.  Concern  was  also  expressed 
that  hospital  sXaSU  lack  qualifications  to 
perform  and  vaUdate  changes  to 
instead  medical  devices.  The  comment 
contended  that  making  these  changes 
increases  the  risk  of  device  failure  due 
to  unapproved  or  improperly  tested 
device  adaptations,  and  increases  legal 
liabilify  for  the  institution. 

FDA  disagrees  with  this  comment.  It 
is  imperative  that  the  manu&ctum  of  a 
device  that  utilizes  electrode  lead  wires 
and  patient  caUes  provide  a  connection 
aiiangement  from  the  patient  to  the 
monitoring  or  treatment  device  which 
cannot  be  condnctively  connected  to  a 
hazardous  ventage.  The  manufacturer 
has  a  choice  of  modifying  the  design  of 


the  equipment  to  accept  only  a 
protected  cable  and  electrode  lead  wire, 
of  providing  an  adapter  for  the 
equipment  interface  to  receive  only  a 
protected  electrode  lead  wire 
configuration,  or  of  directing  the  user  of 
its  medical  device  to  a  third-parfy 
manufacturer  of  protected  electrode  lead 
wires  and  patient  cables  or  suitable 
adapters.  Hospital  staff  with  abilify  to 
make  an  unprotected  patient  cable  and 
lead  wire  connection  bom  the  patient  to 
the  device  are  equalfy  capable  of  making 
a  protected  connection.  It  is  up  to  the 
manufacturer  to  ensure  that  the  device 
change  is  in  conformify  %vith  its 
specifications  and  labeling. 

23.  One  comment  noted  that  lead 
wires  are  not  always  class  n  devices 
and,  therefore,  it  iH  not  clear  that  FDA 
has  the  authorify  to  regulate  all 
electrode  lead  wires  with  a  mandatory 
standard. 

FDA  agrees  that  a  few  unprotected 
cable  and  electrode  lead  wire  systems 
are  class  I  devices,  and,  as  such,  are  not 
sul^ect  to  a  mandatory  perfonnasce 
standard.  Specifically,  Uiese  devices 
include: 


Table  1. 

Ptiase 

Product 
code 

21  CFR  section 

Class 

Devicename 

2 „ 

2 

2 „.. 

89IKD 

74KARI 

87KQX 

890.1175 
870.4200 
888.1500 

1 
1 
1 

Cable,  Electrode  (tor  Use  With  Diagnostic  Ptiysical  Medicine  Devices). 
Aoceasory  EquiprneK,  CardiopulrTwnary  Bypass. 
Gonipmetar,  AC-Powered. 

Because  of  the  degree  of  the  health  risk, 
the  agency  plans  to  initiate  procedures 
to  reclassify  these  devices  into  class  n 
so  that  all  electrode  lead  wires  and 
patient  cables  will  be  subject  to  the 
mandatory  performance  standard. 

24.  Another  comment  questioned 
whether  a  manufacturer  would  be  in 
violation  of  the  banning  action  for 
repairing  a  user's  banned  device. 

As  stated  above,  FDA  is  not  banning 
these  devices.  Therefore,  this  comment 
is  now  moot 

25.  One  comment  suggested  that  there 
may  be  cases  where  the  OEM  is  out  of 
business  and  protected  replacement 
cables  and  electrode  lead  wires  cannot 
be  obtained. 

FDA  has  no  evidence  to  suggest  that 
the  absence  of  the  OEM  would  pose  a 
significant  obstacle  to  obtaining  suitable 
lead  wire  replacements.  Replacement 
cables  and  electrode  lead  wires  may 
often  be  obtained  from  third-parfy 
manufacturers,  or  an  adapter  set  may  be 
used  to  convnt  the  unprotected  pin 
configuration  to  a  protected  one.  In  rare 
cases,  where  a  user  finds  that  the  OEM 
is  unwilling  or  unable  to  supply  a 


protected  electrode  lead  wire  and 
patient  cable  system,  and  that  there 
exists  no  thirdparfy  equivalent,  the  user 
has  the  option  of  petitioning  the  agency 
undOT  the  variance  procedure  by 
documenting  the  special  circiunstances 
that  warrant  an  exception  to  the 
standard. 

VnL  Enforcement 

FDA's  statutory  authorify  to  issue 
performance  standards  is  derived  from 
section  514  of  the  act  Section  701(a)  of 
the  act  (21  U.S.C.  371(a))  authorizes 
FDA  to  issue  binding  regulations  for  the 
efficient  enforcement  of  the  act 
[Weinberger  V.  Hynson.  Westcott  & 
Dunning,  Inc..  412  U.S.  609  (1973);  see 
also  Weinberger  v.  Bentex 
Pharmaceuticals  Inc..  412  U.S.  645,  653 
(1973);  National  Assn.  of 
Pharmaceutical  Manufacturer  v.  FDA. 
637  F.2d  877  (2d  Cir.),  cert,  denied.  423 
U.S.  827  (1975).)  Section  519(a)  of  the 
act  (21  U.S.C.  360i(a))  also  authorizes 
the  agency  to  issue  regulations  requiring 
manufacturers  of  devices  to  maintain 
and  provide  records  to  ensure  that 
devices  are  not  adulterated,  misbranded, 


imsafe,  or  ineffective.  FDA's 
performance  standards  for  medical 
devices  are  substantive  r^iilations  with 
the  force  and  effect  of  law.  (See  United 
States  v.  Undetermined  Quantities  of 
Various  Articles  of  Device  •  •  • 
Proplast  n.  800  F.  Supp.  499.  502  (S.D. 
Tex.  1992);  United  States  v.  789  Cases 
•  •  •  Latex  Surgeons'  Gloves.  799  F. 
Supp.  1275, 1287  (D.F.R.  1982).) 

Section  501(e)  of  the  act  deems  a 
device  to  be  adulterated,  and  thus 
prohibited  from  commerce,  if  it  is  a 
device  subject  to  a  performance 
standard  established  under  section  514 
of  the  act,  imless  such  device  is  in  all 
respects  in  conformify  with  such 
standard.  Introduction  into  interstate 
commerce  of  a  device  that  fails  to 
comply  with  the  requirements 
established  by  section  514  of  the  act  is 
a  prohibited  act  under  section  301(a)  of 
the  act  (21  U.S.C.  331(a)),  and  the 
agency  will  use  its  enforcement  powers 
to  deter  noncompliance.  Persons  who 
violate  section  301  of  the  act  may  be 
subject  to  injunction  under  section 
302(a)  of  the  act  (21  U.S.C.  332(a)).  In 
addition,  any  person  responsible  for 
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violating  section  301  of  the  act  may  be 
subject  to  civil  penalties  under  section 
303(f)  of  the  act  (21  U.S.C.  333(0)  and 
criminal  prosecution  under  section 
303(a). 

K.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  the  Unfunded  Mandates 
Reform  Act,  FDA  concludes  that  the 
substantial  benefits  of  this  regulation 
will  greatly  exceed  the  compliance  costs 
that  it  imposes  on  the  U.S.  economy.  In 
addition,  the  agency  has  considered 
other  alternatives  and  determined  that 
the  final  rule  is  the  least  burdensome 
and  the  most  cost  effective  alternative 
that  would  meet  the  objectives  of  this 
rule.  Because  FDA  anticipates  no 
significant  additional  costs  to  State, 
local,  or  tribal  goventments,  this 
regulatory  action  does  not  require  an 
assessment  under  the  Unfunded 
Mandates  Reform  Act. 

XI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  C)rder,12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety. 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  on  small  entities.  As 
a  result  of  its  analysis.  FDA  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In  addition, 
the  Commissioner  of  Food  and  Drugs 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Xn.  Introduction  to  Economic  Analjrsis 

FDA  believes  that  the  presence  of 
unprotected  lead  wires  in  a  home, 
hospital,  or  other  user  facility  creates  an 


unreasonable  risk  to  patients  of 
hazardous  electrical  connections  &om 
electrical  power  sources.  In  the 
proposed  rule  of  June  21,  1995,  FDA 
proposed  to  create  a  performance 
standard  for  electrode  lead  wires,  and  to 
ban  the  use  of  unprotected  leads.  Many 
comments  supported  the  intent  of  the 
proposal,  and  agreed  with  the  phased 
approach  toward  eliminating  the 
problem.  Other  comments,  however, 
expressed  the  view  that  the  benefits 
would  be  outweighed  by  the  costs 
associated  with  converting  the  large 
number  of  device  types  listed  in  the 
proposed  rule.  For  example,  AHA  wrote 
that  "(when)  all  costs  from  all  devices 
are  considered,  the  total  cost  impact  to 
a  facility  would  be  at  least  $45  per 
licensed  bed  *   •   *.  For  the  over  one 
million  hospital  beds  in  the  United 
States,  the  impact  would  be  greater  than 
$45  million."  AHA  called  this  a 
conservative  estimate,  and  requested 
that  a  comprehensive  impact  analysis  be 
performed  by  FDA,  which  would 
include  logistical  costs,  stocking  costs, 
cost  for  ongoing  surveillance,  and  the 
capital  cost  to  replace  equipment  for 
which  protected  style  lead  systems  are 
not  available.  In  this  economic  analysis, 
FDA  considers  those  costs  and  benefits 
that  would  be  incurred  as  a  direct  result 
of  this  final  regulation. 

Due  to  liability  concerns,  many  of 
today's  manufacturers  are  already 
moving  toward  protected  lead  and  cable 
pin  configurations  for  select  devices.  In 
order  to  prevent  future  adverse 
incidents,  however,  FDA  is  issuing  a 
new  regulation  that  will  ensure  the 
movement  toward  protected  electrode 
lead  wires  and  patient  cables.  Phase  I  of 
the  regulation  applies  to  unprotected 
lead  wires  used  with  the  10  devices  for 
which  there  is  the  highest  risk  of 
accidental  connection  to  hazardous 
voltages.  In  1  year  from  the  publication 
date  of  this  rule,  electrode  lead  wires 
and  patient  cables  used  with  or 
intended  for  use  with  the  following 
devices  will  be  subject  to  a  performance 
standard:  Patient  cable,  apnea/breathing 
frequency  monitor,  ECG  monitor, 
cardiac  monitor,  multi-parameter/vital 
signs  monitor.  ECG  electrode  with 
attached  lead  wire,  arrhythmia  monitor, 
transmitters  and  receivers/physiological 
signal/radiofrequency,  recorder/ 
magnetic  tape/medical,  and  transmitters 
and  receivers,  electrocardiograph/ 
telephone.  Phase  n  applies  to  electrode 
lead  wires  and  patient  cables  used  with 
or  intended  for  use  with  all  other 
medical  devices.  Three  years  from  the 
effective  date  of  this  rule,  lead  wires  and 
patient  cables  that  do  not  meet  the 
performance  standard  may  no  longer  be 


used  or  sold.  The  rule  also  states  that 
exemptions  may  be  requested  for 
devices  that  justifiably  cannot  meet  the 
standard  on  the  date  it  goes  into  effect. 

A.  Regulatory  Benefits 

Since  1985,  there  have  been  at  least 
24  reported  incidents  involving  the  use 
of  unprotected  electrode  lead  wires  and 
patient  cables.  These  incidents  occurred 
with  both  infants  and  children  who 
received  "macro-shock"  due  to  the 
improper  use  of  these  leads  and  cables. 
Such  occurrences  have  caused  bums  to 
the  skin  under  the  electrodes, 
cardiorespiratory  arrest,  comas, 
neurological  damage,  or  other  serious 
injuries.  In  five  of  these  incidents, 
children  died  by  electrocution.  Less 
significant  incidents  are  probably 
underreported  as  FDA  typically  receives 
reports  on  only  a  fraction  of  all  events.' 

FDA  believes  that  this  regulation  will 
eliminate,  to  the  extent  possible,  the 
hazard  associated  with  unprotected  lead 
wires  and  patient  cables.  While  most 
comments  acknowledged  the 
unacceptable  risk  attributable  to  the 
unprotected  Phase  I  devices,  many 
denied  the  need  to  extend  the  scope  of 
the  rule  to  the  Phase  11  devices.  FDA, 
however,  finds  that  the 
interchangeability  of  electrode  lead 
wires  and  patient  cables  among  medical 
equipment  establishes  the  need  to 
encompass  such  a  large  number  of 
devices.  Regardless  of  where  or  what 
device  they  are  used  with,  unprotected 
electrode  lead  wires  themselves  can  be 
plugged  into  a  receptacle  and  become 
hazardous.  Through  the  implementation 
of  this  regulation,  FDA  expects  to 
prevent  another  incident  of  "macro- 
shock"  or  death. 

B.  Regulatory  Costs 

In  order  to  comply  with  this  final 
rule,  unprotected  devices  will  either  be 
replaced  or  modified  to  accept  only 
protected  leads,  and  all  new  devices 
under  development  will  need  to  be 
designed  to  accept  only  protected  leads. 
The  agency  received  no  comments 
indicating  that  incremental  cost  to 
manufacturers  for  the  redesign  of  new 
devices  would  be  substantial,  if 
adequate  time  was  allowed.  Moreover, 
few  existing  devices  will  need  to  be 
prematiuely  replaced  because  virtually 
all  devices  can  be  made  safe  through  the 
use  of  protected  lead  wires  and  either 
adaptors  or  other  modifications  of  the 
connecting  equipment.  Where  adaptors 
or  modifications  are  not  feasible,  Fi)A 


>  "Medical  Davicas;  Early  Warning  of  Problems  is 
Hampered  by  Severe  Underreporting,"  United 
States  General  Accounting  Office  Report  to  the 
Chairman.  Committee  on  Governmental  Affaiis, 
U.S.  Senate,  p.  61.  December  1986. 


will  consider  individual  variance 
requests.  A  number  of  manufacturers 
have  indicated  that  adaptors  are 
inexpensive  and  easy  to  install,  and 
provide  no  loss  of  signal  integrity. 
Adaptors  are  not  presently  available  for 
all  existing  devices,  because  there  is 
inadequate  current  demand.  The 
regulation,  however,  will  create  strong 
incentives  for  device  manufacturers  or 
other  suppliers  to  develop  adequate 
adaptors,  and  the  extended  phase-in 
periods  will  provide  sufficient  time  for 
such  conversions  to  be  made.  Thus, 
FDA  expects  that  there  will  be  minimal 
costs  for  redesigning  the  new  devices 
currently  under  development,  and  most 
existing  devices  will  comply  by 
obtaining  appropriate  adaptors.  As 
derived  below,  FDA  estimates  the  total 
cost  of  bringing  all  of  these  devices  into 
compliance  to  be  about  $21  million. 

1.  Phase  I 

a.  Devices.  For  the  purpose  of  this 
analysis,  the  lead  wires  and  patient 
cables  used  with  or  intended  for  use 
with  the  10  previously  mentioned  Phase 
I  devices  have  been  grouped  into  two 
categories.  The  first  category  consists 
solely  of  the  lead  wires  and  patient 
cables  used  with  the  apnea/breathing 
frequency  monitor.  In  the  early  1990's, 
a  Federal  performance  standard  was 
proposed  to  phase  out  the  use  of 
unprotected  lead  wires  with  apnea 
monitors.  Encouraged  by  the  intense 
liability  concerns  among  industry, 
almost  all  of  the  lead  wires  for  these 
monitors  are  now  protected.  Therefore, 
FDA  assumes  no  costs  associated  with 
bringing  this  first  category  of  lead  wires 
into  compliance. 

The  second  category  consists  of  the 
lead  wires  used  with  the  remaining  nine 
devices  (hereinafter  referred  to  as  ECG- 
type  devices).  The  useful  life  for  these 
devices  reportedly  ranges  from  7  to  10 
years.  Using  an  average  useful  life  of  8 
years  6  months,  the  1-year  phase-in 
period  implies  that  about  88  percent  of 
these  devices  will  have  to  be  converted. 
According  to  a  survey  by  AHA 
conducted  in  early  1994,^ 
approximately  78  percent  of  their 
responding  members  indicated  that 
steps  have  already  been  taken  to  replace 
the  unprotected  lead  wires  on  their  ECG 
devices.  In  this  cost  analysis,  therefore, 
FDA  only  counts  the  costs  associated 
with  bringing  into  compliance  the  lead 
wires  on  the  remaining  22  percent  of 
those  devices  that  would  still  have  some 
remaining  useful  life  by  the  conclusion 


'"Electrode  Leadwna  Survey,"  distributed  by  the 
American  Society  fcir  Uoapital  Engineering  of  AHA. 
early  1994. 


of  the  1-year  timeframe  following 
publication  of  this  rule. 

b.  Lead  wires.  All  of  the  ECG-type 
devices  have  three  lead  wires  except  for 
the  Eirrhythmia  monitors  and  the  Holter 
monitors  (classified  under  transmitters 
and  receivers/physiological  signal/ 
radiofrequency.  recorder/magnetic  tape/ 
medical,  and  transmitters  and  receivers, 
electrocardiograph/telephone).  The 
number  of  lead  wires  on  an  arrhythmia 
monitor  could  range  frtnn  S  to  12.  For 
analysis,  FDA  estimates  the  mean 
number  of  lead  wires  on  an  arrhythmia 
monitor  to  be  8.5.  The  number  of  lead 
wires  on  a  Holter  monitor  generally 
ranges  from  three  to  five.  Thus,  FDA 
estimates  the  mean  number  of  lead 
wires  on  a  Holter  monitor  to  be  four. 

Lead  wires  are  generally  sold  in  pairs, 
sets,  or  bulk  quantities.  For  this 
analysis,  FDA  uses  an  average  price  of 
$7  for  a  set  of  three  lead  wires,  or  $2.33 
per  unit.  This  estimate  may  be  too  high 
as  some  user  facilities  may  purchase 
lead  wires  in  bulk  at  less  expensive  per 
unit  prices. 

There  is  only  an  incidental  price 
difference  between  the  protected  lead 
wires  and  those  that  are  not  protected. 
Therefore,  no  incremental  costs  have 
been  added  for  the  purchase  of  the 
protected  leads  as  compared  to  the 
improtected  leads.  As  costs  are  coimted 
only  for  leads  that  need  to  be  replaced 
while  they  still  have  some  usefiil  life, 
FDA  charges  only  half  the  cost  of  the 
purchase  of  these  lead  wires  to  the 
regulation.  Because  the  lead  wires  for 
ECG-type  devices  have  a  useful  life  of 
approximately  2  years,  50  percent  of 
these  lead  wires  will  be  replaced  on 
average  within  the  1-year  timeframe 
after  the  publication  date  of  this  final 
rule. 

c.  Adaptors.  For  all  ECG-type  devices. 
FDA  assumes  that  adaptors  will  be 
available  to  connect  the  cables  and  lead 
wires.  Only  one  cable  is  used  per  ECG- 
type  device,  with  the  exception  of  the 
Holter  monitor.  These  cables  cost 
between  $50  to  $100  to  be  replaced. 
Because  it  is  less  costly  to  purchase 
adaptors  than  to  purchase  new  cables  to 
fit  the  protected  lead  wires,  FDA 
assumes  that  user  facilities  would 
purchase  adaptors  to  use  for  the 
remaining  useful  Ufa  of  the  cables.  For 
Holter  monitors,  FDA  assumes  that 
adaptors  will  be  used  between  the  lead 
wires  and  the  device  itself.  The  costs  of 
purchasing  adaptors  is  approximately 
$5  each.  One  adaptor  is  needed  for  each 
lead  wire  used  with  or  intended  for  use 
with  the  device.  Therefore,  most  ECG- 
type  devices  would  require  three 
adaptors,  the  arrhythmia  monitor  would 
use  8.5  adaptors,  and  the  Holter  monitor 
would  use  four  adaptors  on  average.  A 


block  of  adaptors  may  be  purchased, 
however,  FDA  assumes  the  unit  price 
will  remain  unchanged.  After 
discussions  with  various  manufocturers, 
FDA  finds  that  the  distal  ends  of  most 
cables  are  either  already  protected  or  too 
large  to  be  forced  into  contact  with  a 
hazardous  voltage.  Thus,  no  costs  were 
assigned  for  attaching  adaptors  to  the 
distal  end  of  the  cables. 

Because  the  useful  life  of  cables  for 
ECG-type  devices  is  approximately  from 
2  to  3  years,  FDA  estimates  that  40 
percent  of  these  original  cables  will 
need  to  be  replaced  with  cables  that 
accept  the  protected  lead  wires  within 
1  year  after  the  publication  date  of  this 
final  rule.  As  redesigned  cables  are  sold 
at  about  the  same  price  as  the  older 
cables,  no  added  cost  is  attributable  to 
these  cables.  Therefore,  only  about  60 
percent  of  these  devices  will  require  an 
adaptor  due  to  the  regulation.  Some 
fjBcilities  whose  cables  have  little 
remaining  useful  life  may  opt  to  replace 
their  cables  earlier,  even  though  the 
pric»  of  new  cables  are  significantly 
higher  than  that  of  adaptors. 
Nevertheless,  this  analysis  assumes  that 
users  would  purchase  new  cables  only 
if  they  were  a  less  cosdy  option. 

d.  Adaptor  installation.  FDA  uses  the 
1995  median  weekly  earnings  of  $598^ 
for  engineering  and  related 
technologists  and  technicians  as  the 
base  for  the  costs  associated  with 
affixing  the  adaptors  onto  the 
unprotected  cables.  Adding  40  percent 
for  benefits,  total  hourly  earnings  are 
estimated  at  $20.93.  The  following 
tables  show  a  i>er  minute  salary  rate  of 
$0.35.  Based  on  discussions  with 
industry  representatives,  FDA  estimates 
that  it  will  take  a  total  of  about  5 
minutes  to  thoroughly  clean  the 
connector  area  on  the  cable  or  device 
itself,  and  then  to  affix  the  adaptor  to 
the  cable  or  device.  For  those  instances 
where  the  adaptor  is  to  be  affixed  onto 

a  cable,  FDA  allots  5  minutes  per 
device,  regardless  of  the  niunber  of  lead 
wires  utilized  by  the  device.  This  time 
should  be  adequate  because  one  block  of 
adaptors  could  be  used  to  convert  the 
entire  device.  For  those  instances  where 
the  adaptors  are  to  be  affixed  onto  the 
device  itself,  FDA  allots  5  minutes  per 
lead  wire.  FDA  also  added  a  one-time 
cost  for  each  facility  to  capture  the 
amount  of  time  they  would  need  to 
familiarize  themselves  with  the 
conversion  process  and  to  locate  the 
afiiacted  devices. 

e.  User  facilities.  The  user  facilities 
examined  are  hospitals,  nursing  homes. 


*  Employment  and  Earning*.  U.S.  Department  ol 
Labor  Bureau  of  Labor  SUtistics.  Table  39.  p.  206. 
lanuary  1996. 
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ambulances,  and  doctor's  offices,  and 
clinics.  It  is  in  these  facilities  that  the 
majority  of  ECG-type  devices  are  found. 
ECG-type  devices  found  in  Free- 
standing Ambulatory  Care  Centers  and 
in  Cardiac  Labs  of  Hospital  Outpatient 
Centers  are  accounted  for  under  costs  to 
doctor's  offices  and  clinics. 

(i).  Cost  to  hospitals.  In  1993.  6.467 
hospitals  were  accepted  for  registration 
by  AHA.  with  an  average  number  of  179 
beds  in  each  of  these  hospitals.^ 
According  to  several  clinical  engineers 


and  bioengineering  directors  at  various 
hospitals,  one  ECG-type  device  is  found 
at  approximately  30  percent  of  these 
beds.  Therefore.  FDA  calculates  that 
approximately  347.278  ECG-type 
devices  are  used  in  hospitals  across  the 
United  States.  Because  the  arrhythmia 
monitors  were  estimated  to  make  up 
about  10  to  20  percent  of  the  ECG-type 
devices  used  in  the  average  hospital. 
FDA  assumes  that  1 5  percent  of  ECG- 
type  devices  in  all  hospitals  are 
arrhythmia  monitors.  Holter  monitors 


were  estimated  to  make  up  another  15 
percent  of  the  ECG-type  devices  used  in 
the  average  hospital.  In  addition, 
assuming  that  it  might  take  roughly  1 
minute  to  scan  the  devices  in  each 
room,  FDA  adds  3  hours  per  facility  to 
account  for  the  time  it  will  take  an 
average  hospital  to  locate  the 
appropriate  devices.  As  shown  in  the 
table  below,  the  total  cost  of  this  rule  to 
hospitals  comes  to  about  $1.6  million. 


Table  2.— Cost  of  Protected  Lead  Wires  to  hospitals 


Hos- 
pitals 


Numt>er  of 

ECG's  per 

hospital 


Percent  (%)  of 
ECG's  not  pro- 
tected 


Percent  (%)  of 

leads  to  t>e 

replaced 


Percent  (%)  of 
ECG's  with 
useful  Kfe 


Cost  per  lead 


Number  of 
leads 


Percent  (%)  of 

useful  lead  life 

remaining 


Total  cost 


6,467 

38 

6.467 

8 

6.467 

8 

ECG-Type  Dovicos  Except  ttw  Arrttythmla  Monitor  and  the  Holter  Monitor 
22%  50%  88%  $2.33  3 

The  Arrtiythmia  Monitor 
22%  50%  88%  $2.33  8.5 

Tlie  Holter  Monitor 
22%  50%  88%  $2.33  4 


50% 

$82,581 

50% 

$50,138 

50% 

$23,594 

Table  3.— Cost  of  Adaptors  to  Hospitals 


Hospitals 


Number  of  ECG's 
per  hospital 


Percent  (%)  of  Percent  (%)  of         Percent  (%)  of 

ECG's  not  cables  to  t>e  con-     ECG's  with  useful     Cost  per  adaptor 

protected  verted  life 


Numt)er  of 
adaptors 


Total  cost 


6.467 
6.467 
6.467 


ECG-Type  Devices  Except  the  Arrtiythmia  Monitor 
38  22%  60%  88% 

The  Arrtiythmia  Monitor 
8  22%  60%  88% 

Tlie  Holter  Monitor 
8  22%  N/A  88% 


the  Holter  Monitor 
$5.00 

$5.00 

$5.00 


3  $424,700 
8^     $257,854 

4  $202,238 
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♦  The  Statistical  Abstract  of  the  United  Statet. 
VS.  OepartiiMot  of  Commerce  Ecooomics  and 


Statistics  Administration.  Bureau  of  Census,  No. 
183.  p.  125. 1995. 
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(ii).  Cost  to  nursing  homes.  In  1993. 
there  were  approximately  1 1 ,309  skilled 
nursing  facilities^  in  the  United  States. 
FDA  estimates  that  there  are 
approximately  one  to  two  ECG-type 


devices  per  nursing  home  (assuming  no 
arrhythmia  monitors  or  Holter 
monitors).  FDA  adds  one-half  hour  to 
account  for  the  time  it  would  take  each 
individual  facility  to  learn  how  to 


convert  their  devices.  As  shown  below, 
the  total  cost  of  this  rule  to  the  nursing 
homes  aniioiuits  to  about  $157,000. 


Table  5.— Cost  of  Protected  Lead  Wires  to  Nursing  Homes 


Skilled 
nursing 
(acitities 


Number  of 

ECG's  per 

nursing  home 


Percent  (%)  of 
ECG's  not 
protected 


Percent  (%)  of 
leads  to  be  re- 
placed 


Percent  (%)  of 

ECG's  witfi 

useful  life 


Cost  per  lead 


Numt>er  of 

leads  per 

device 


Percent  (%)  of 

useful  lead  life 

remaining 


Total  cost 


11.309 


1.5 


22% 


50% 


88% 


$2.33 


50% 


$5,763 


Table  6.— Cost  of  Adaptors  to  Nursing  Hoii4es 


SkiNed 
nursir)g 
facilities 


Number  of  ECG's 
per  nursing  home 


Percent  (%)  of 
ECG's  not 
protected 


Percent  (%)  of 

cables  to  t>e 

converted 


Percent  (%)  of 

ECG's  with  useful 

life 


Cost  per  adaptor 


Numt)er  of 
adaptors 


Total  cost 


11.309 


1.5 


22% 


60% 


88% 


$5.00 


$29,636 


Table  7.— Cost  to  Install  Adaptors  to  Nursing  Homes 


StdMed  Number  of 

nursing         ECG's  per 
facilities       nursing  home 


Percent  (%)  of 
ECG's  not  pro- 
tected 


Percent  (%)  of 

cables  to  be 

converted 


Percent  (%)  of 

ECG's  with 

useful  life 


Salary  per 
minute 


Installation 
time  (in 
minutes) 


'^Siir      '^^ 


11.309 
11.309 


1.5 
N/A 


22% 
N^A 


60% 
N/A 


88% 
Learning  Time 

N/A 


$0.35 
N/A 


5 
N/A 


N/A 


$3,446 


$10.47         $118,349 


Total  Coat  to  Nuraing  Homaa  (Tabtoa  4  tlirough  6) 


$157,194 


(iii).  Cost  to  ambulances  and  other 
ground  transport  vehicles.  In  1995.  the 
United  States  was  reported  to  have 
59.640  active  and  reserve  ground 
transport  vehicles  for  emergency 
purposes.^  This  figure  does  not  include 
emergency  vehicles  designed  to 
extinguish  fires.  Of  this  total  niunber  of 
vehicles,  some  are  classified  with 
advanced  life  support  (ALS)  services. 
These  vehicles  carry  a  manual 
defibrillator  with  an  ECG  monitor. 
These  ECG-type  devices  have  three  lead 
wires  and  a  screen  with  the  ability  to 
print  a  tape.  The  other  vehicles  have 
basic  life  support  (BLS)  services.  Of 
these  BLS  transport  vehicles,  some  have 
an  automated  external  defibrillator 
(AED)  which  fires  shocks  automatically. 
These  ECG-type  devices  have  two  lead 


wires,  but  do  not  have  a  screen  or  the 
capability  to  print  a  tape. 

According  to  a  survey  completed  by 
the  National  Association  of  State 
Emergency  Medical  Services  (EMS) 
Directors  in  1992,  59  percent  of  all 
emergency  transport  vehicles  have  ALS 
transport  services.^  Therefore.  FDA 
estimates  that  35.188  vehicles  are  ALS 
transport  systems.  Of  the  reporting 
organizations  in  1995,  48  percent  are 
classified  as  BLS  with  AED."  To 
determine  the  number  of  BLS  vehicles 
with  AED,  FDA  assumes  that  all  30,000 
organizations  with  emergency  transport 
vehicles  identified  in  the  1995  siuvey* 
have  two  vehicles  per  organization.  If  all 
organizations  reporting  BLS  with  AED 
services  have  at  least  one  vehicle 
offering  this  service,  14,314  BLS 
transport  vehicles  have  AED.  FDA  adds 


one-half  hour  to  account  for  the  time  it 
would  take  each  individual  organization 
to  learn  to  convert  its  devices.  Because 
FDA  assumed  two  vehicles  per 
organization,  the  costs  associated  with 
one-quarter  hour  per  vehicle  are  shown 
in  the  table  below.  The  total  cost  of  this 
regulation  amounts  to  approximately 
$362,000  for  ambulances  and  other 
ground  transport  vehicles. 


'"Transportation  Systems,  1994,"  produced  by 
the  National  Assodatioa  of  State  EMS  Directors,  p. 
2.1994. 

■"The  United  States  Emergency  Medical  Services 
Market  Report,"  based  on  data  gathered  irom  EMS 
Census  1995.  prepared  by  Emergency  Care 
Information  Center  and  JEMS  Communications,  p. 
17. 

""The  United  States  Emergency  Medical  Services 
Market  Report."  based  on  data  gathered  ftom  EMS 
Census  1995,  prepared  by  Emergency  Care 
Information  Center  and  JEMS  Communications. 
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Table  8.— Cost  of  Protected  Lead  Wires  to  Ambulances 


Ground         Number  of        Percent  (%)  of     Percent  (%)  of     Percent  (%)  of 
trairaport        ECG's  per        ECG's  not  pro-    leads  to  be  re-       ECG's  with 
vehides  vehide  tectad  placed  usefulKfe 


Cost  per  lead 


Number  of        Percent  (%)  o( 
leads  per        useful  toad  lite    Total  cost 
device 


35.188 
14314 


EC6-Typa  Davioaa  on  ALS  Tranaport  Vehidaa 
22%  50%  88%  $2.33 

ECO-Typa  Davioaa  on  BLS  Transport  Vehicles 
22%  50%  88%  $2.33 


50% 


50% 


$11,954 


$3,242 


TABLE  9.— Cost  of  Adaptors  to  Ambulances 


Ground 
transport 
vetiicles 


w. .«*-,«#  croo       Percent  W  of         Percent  (%)  of         Percent  (%)  erf 

^JL^         ECG'snotpro-      cabtes  to  be  con-     ECG's  with  usdlbl     Costper 
pervemae  ,^^,3^  ^^^ed  Nte 


Number  of 


Total  cost 


35.188 
14.314 


ECG-Typa  Davteas  on  ALS  Tranaport  Vahidaa 
22%  60%  88%  $6.00 

ECG-Typa  Davlcas  on  BLS  Transport  Vehicles 

22%  60%  88%  $5.00 


3 
2 


$61,476 
$16,671 


Table  10.— Cost  to  Install  Adaptors  to  Ambulances 


Ground         Number  of        Percent  (%)  of     Percent  {%)  of     Percent  (%)  of        oalnrw  m^ 
transport         ECG's  per  ECG's  not  cables  to  be         ECG's  witfi  oa»nr.per 


vehicles 


vehicle 


protected 


converted 


useful  life 


minute 


Installation        Learning  cost 
time  (in  per  organiza-     Total  cost 

minutes)  tion 


49.502 
49,502 


N'A 


22% 
N/A 


60% 
N/A 


88% 
Lasming  Tlma 

N/A 


$0.35 
N/A 


5 

N/A 


N/A 
$5^ 


$10,056 
$259,019 


Total  Cost  to  Ambulances  and  Other  Ground  Transport  Vehicles  (Tables  7  through  9)  s 


$362,418 


(iv).  Cost  to  doctor's  offices  and 
clinics.  In  1992.  there  were 
approximately  199,500  offices  and 
clinics  of  medical  doctors^o  in  the 
United  States.  FDA  estimates  that,  on 
average,  there  is  at  most  one  Holter 
monitor  and/or  ECX>type  device  per 
office,  and  one  to  two  ECG-type  devices 


per  clinic.  For  analysis,  FDA  assiunes 
1.25  E(}G-type  devices  per  doctor's 
office  and  clinic.  FDA  further  assiunes 
an  equal  proportion  of  Holter  monitors 
and  other  EOG-type  devices  would  be 
found  in  both  doctor's  offices  and 
clinics.  FDA  adds  one-half  hotir  to 
accoimt  for  the  time  it  would  take  each 


individual  facility  to  leam  how  to 
convert  their  devices.  The  total  cost  of 
this  rule  to  the  doctor's  offices  and 
clinics  comes  to  about  $3  million. 


">  The  Statistical  Abstract  of  the  United  States. 
U.S.  Department  of  Commerce  Economics  and 
Statistics  Administratioa,  Bureau  of  Census.  No. 
1316,  p.  79S.  199S. 


>  The  Statistical  Abstract  of  the  United  States. 
U.S.  Department  of  Commerce  Economics  and 
Statistics  Administrabon,  Bureau  of  Census.  No. 
200.  p.  134. 1995. 


*  "The  United  States  Emergency  Medical  Services 
Market  Report."  based  on  data  gathered  from  EMS 
Census  1995,  prepared  by  Emergency  Care 
Information  Center  and  JEMS  Communications,  p. 
40. 
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Table  1 1.— Cost  of  Protected  Lead  Wires  to  Offices  and  Clinics 


Doctor's 

offices 

aixj 

dinics 


Number  of 
ECG'sper 
office  and 

dlnic 


Percent  (%)  of     Percent  (%)  of     Percent  (%)  of 
ECG's  not  pro-     leads  to  be  re-       ECG's  with 
tected  placed  useful  life 


Cost  per  lead 


Number  of 


Percent  (%)  of 
useful  lead  life     Total  cost 
remaining 


ECG-Type  Devices  ExcefM  the  Arrtiythmia  Monitor  and  ttw  Hotter  Monitor 
0.6  22%  50%  88%  $2.33  3  50%  $40,605 

The  Holtor  Monitor 
0.6  22%  50%  88%  $2.33  4  50%  $54,140 


199.500 
199.500 


Table  i  2.— Cost  of  Adaptors  to  Offices  and  Clinics 


•5^*      Number  of  ECG's      Percent  (%)  of         Percent  (%)  of         Percent  (%)  of 
^^T  per  office  and         ECG's  not  pro-       cables  to  be  con-    ECG's  witti  useful     Cost  per  adaptor 

fSSs  ^'^  tected  verted  life 


Numt>erof 
adaptors 


Total  cost 


II« 


199.500 


199.500 


ECG-Type  Devices  Except  the  Arrtiythmia  Monitor  and  I 

ae  22%  60%  88% 

Tn9  tloH>f  Monilor 
0.6  22%  N/A  88% 


Hoiter  Monitor: 

$5.00 

3 

$209,123 

$5.00 

4 

$464,718 
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2.  Phase  11 

This  section  examines  the  cost  to  user 
facilities  for  Phase  II  of  this  regulation. 
Although  FDA  believes  that  the  use  of 
adaptors  will  be  an  effective  and 
available  conversion  method  for  most 
affected  devices,  facilities  are  permitted 
to  request  a  variance  for  those  devices 
that  cannot  be  modified  to  accept 
protected  leads.  Therefore,  the  agency 
has  not  counted  the  cost  of  conversion 
methods  other  than  adaptors. 

For  analysis,  FDA  has  grouped  most 
of  the  devices  into  the  following  general 
categories:  Electrosurgery  appliances, 
telemetry  transmitters,  external 
pacemakers,  supervised  diagnostic 
equipment,  stimulators,  and  patient 
monitoring  devices.  While  FDA 
recognizes  that  a  small  number  of 
devices  may  not  be  represented  in  these 
categories,  these  device  categories  are 
based  on  the  categories  used  in  a  survey 
distributed  by  AHA  in  1995."  FDA 
assumes  that  at  the  end  of  3  years, 
adaptors  wall  be  available  for  all 
devices.  Therefore,  the  only  costs 
identified  as  a  direct  result  of  the 
regulation  are  the  cost  of  the  adaptors, 
and  the  costs  associated  with  their 
installation.  FDA  continues  to  assume 
that  the  distal  ends  of  thesie  cables  have 
either  previously  been  protected  or  are 
too  large  to  be  forced  into  a  connection 
with  a  hazardous  voltage,  and  therefore, 
no  adaptor  will  be  needed  to  attach  the 
distal  ends  of  these  cables  to  the  face 


plates  of  the  devices.  FDA  has  not 
included  the  cosU  of  purchasing  new 
cables  or  new  lead  wires  because  the  3- 
year  phase-in  period  allows  adequate 
time  for  protected  models  to  be 
purchased  through  general  attrition.  The 
percentage  of  devices  that  utilize  patient 
cables  are  estimated  for  each  category. 
For  example,  all  machines  in  the 
category  of  patient  monitoring  devices, 
typically  have  cables.  As  these  devices 
move  toward  protected  lead  wire  and 
patient  cable  designs,  they  will  incur  no 
extra  costs  as  a  direct  result  of  this 
regulation. 

Because  specific  data  on  the  number 
of  all  affected  devices  are  unavailable, 
FDA  examines  the  cost  to  hospitals  for 
Phase  n  of  the  rule  by  again  estimating 
the  device  quantities  as  a  percentage  of 
hospital  beds.  As  in  Phase  I.  FDA's 
estimates  are  based  upon  the  6,467 
hospitals  in  the  United  States  and  the 
reported  average  number  of  179  beds  in 
each  hospital. ^^  To  determine  the  total 
number  of  devices  in  each  category, 
FDA  relied  on  estimates  from  clinical 
and  biomedical  engineering  directors  for 
the  percentage  of  beds  that  would  have 
these  devices.  The  estimates  are:  Six 
percent  for  electrosurgery  appliances,  15 
percent  for  telemetry  transmitters,  5 
percent  for  external  pacemakers,  13 
percent  for  supervised  diagnostic 
equipment,  and  6  percent  for 
stimulators.  FDA  assumed  that  between 
90  percent  to  100  percent  of  the  devices 
have  no»  already  been  converted  to 


protected  styles,  and  that  a  general 
useful  life  ranges  from  7  to  10  years. 
Also,  only  devices  without  cables  would 
need  modification.  These  percentages 
were  estimated  to  be  approximately  75 
percent  for  electrosurgery  appliances, 
100  percent  for  telemetry  transmitters, 
60  percent  for  external  pacemakers,  50 
percent  for  supervised  diagnostic 
equipment,  and  100  percent  for 
stimulators.  As  previously  noted,  FDA 
uses  a  $20.93  hourly  compensation 
figure  to  estimate  incremental  labor 
costs,  or  a  per  minute  salary  rate  of 
$0.35. 

The  agency  once  more  estimates  it 
will  take  a  total  of  5  minutes  per  lead 
wire  to  both  thoroughly  clean  the 
connector  area  on  the  device  itself  and 
to  affix  the  adaptor  to  the  device.  The 
niunber  of  adaptors  needed  for  each  of 
the  device  categories  is  based  on 
estimates  of  the  average  number  of  lead 
wires  found  on  all  devices  in  each 
category.  FDA  estimates  that  the 
adaptors  cost  $5  apiece  and  that  it  will 
take  each  hospital  tvrice  as  long  as  for 
the  Phase  I  devices,  or  6  additional 
hours,  to  locate  all  of  the  Phase  II 
devices.  This  adds  $812,126  to  the  total 
cost  of  Phase  II  of  this  regulation.  Using 
an  average  useful  life  of  8  years  6 
months,  the  3-year  phase-in  period 
implies  that  about  65  percent  of  these 
devices  would  have  to  be  converted. 
The  total  costs  to  hospitals  are 
illustrated  in  the  following  tables. 


Table  14.— Cost  of  adaptors  to  Hospitals  Only 

Electrosurgery 
appltances 

Telemetry 
transmitters 

External 
pacemakers 

Supervised 
diagnostic 
equipment 

Stimulators 

Nufnbef  of  hospitals 

6,467 

6.467 

6,467 

6,467 

6,467 

Nuniter  of  beds 

179 

179 

179 

179 

179 

Percent  (%)  of  beds 

6% 

15% 

5% 

13% 

6% 

Percent  (%)  not  protected 

90<N>to100% 

90%  to  100% 

90%  to  100% 

90%  to  100% 

90%  to  100% 

Percent  (%)  wittwut  cables 

70%  to  80% 

100% 

55%  to  65% 

50% 

100% 

Percent  (%)  to  be  converted 

65% 

65% 

.     65% 

65% 

65% 

Cost  per  adaptor 

$5 

$5 

$5 

$5 

$5 

Number  of  adaptors  (aver- 
age) 

1.5 

10.5 

3.5 

10 

3 

TOTAL  COST 

$213,315- 
$270,877 

$5,332,886- 
$5,925,429 

$325,899- 
$427,948 

$2,200,874- 
$2,445,415 

$609.473-$677,19^ 

ToW  Com  o(  Adaptors  s 

$8,682,447- 
$9,746,661 

Table  is.— Cost  of  Install  Adaptors  to  Hospitals  Only 

Electrosurgery 
apptiances 

Telemetry 
transmitters 

External 
pacemakers 

Supervised 
diaQnostk: 
equipment 

Stimulators 

Number  of  hospitals 

6.467 

6.467 

6.467 

6.467 

6,467 

Number  of  beds 

179 

179 

179 

179 

179 

Percent  (%)  of  beds 

6% 

15% 

5% 

13% 

6% 

Percent  (%)  not  protected 

90%  to  100% 

90%  to  100% 

90%  to  100% 

90%  to  100% 

90%  to  100% 

Percent  (%)  without  cables 

70%  to  80% 

100% 

55%  to  65% 

50% 

100% 

Percent  (%)  with  useful  life 

65% 

65% 

65% 

65% 

65% 

Salary  per  minute 

$0.35 

$0.35 

$0.35 

$0.35 

$0.35 

Installation  time  per  adaptor 

5  minutes 

5  minutes 

5  minutes 

5  minutes 

5  minutes 

Number  of  adaptors 

1.5 

10.5 

3.5 

10 

3 

TOTAL  COST 

$14,882- 
$18,898 

$372,058- 
$413,397 

$22,737- 
$29,856 

$153,548- 
$170,608 

$42,520-$47.245 

Total  Cost  to  Install  Adap- 
tors r 

$605,745- 
$680,008 

Because  these  numbers  accoimt  for 
the  cost  to  hospitals  only,  FDA  uses 
quantity  of  shipment  data  from  the  1994 
Current  Industrial  Report  for 
Electromedical  and  Inadiation 
Equipment^^  to  establish  a  proportion 
between  the  number  of  the  devices 
found  in  a  hospital  setting  versus  all 
other  user  facilities.  To  make  the 
Current  Industrial  Report  data  more 
applicable,  FDA  derived  some  qtiantity 
estimates  fi^m  the  value  of  shipment 
data,  made  categorical  adjustments, 
corrected  for  exports,  and  consulted 
additional  sources  to  customize  the 
categorical  adjustments,  corrected  for 
exports,  and  consulted  additional 
sources  to  customize  the  estimates.  In 
instances  where  no  quantity  data  was 
given,  FDA  used  the  average  price  of 
equipment  in  the  particular  device 
category  and  the  value  of  shipments 
data  to  derive  a  quantity  of  shipments. 
The  average  prices  used  are  as  follows: 
Electrosurgery  appliances,  $10,000; 
telemetry  transmitters,  $4,000;  external 
pacemakers,  $5,000;  supervised 
diagnostic  eqiupment.  $35,000;  and 
stimulators,  $3,500.  To  account  for  the 
telemetry  transmitters,  which  were  not 
specifically  mentioned  in  the  Current 
Industrial  Reports,  FDA  used  worldwide 
sales  data  for  total  cardiac  diagnostic 
equipment  and  the  telemetry  monitoring 


markets.^^  This  figure  includes  sales 
data  on  electrocardiographs,  long-term 
electrocardiographs,  and  cardiac 
telemetry  systems.  The  agency 
multiplied  this  figure  by  55  percent  to 
account  for  U.S.  sales  in  this  market.'^ 
To  break  out  the  sales  data  for  the 
telemetry  products,  FDA  subtracted  the 
U^.  sales  data  for  electrocardiographs 
in  1994  as  given  by  the  Ciurent 
Industrial  Report  To  break  out  data  for 
the  external  pacemakers  covered  by  this 
rule,  FDA  used  the  sales  data  for  all 
pacemakers  in  the  Current  Industrial 
Report,  and  subtracted  out  the  sales  for 
implantable  cardiac  pacemakers. >^ 
Since  this  1990  sales  data  for  cardiac 
pacemakers  is  worldwide,  FDA 
multiplied  this  data  by  43  percent, 
which  represents  the  percentage  of  the 
world  medical  device  market  held  by 
the  United  States  in  1990.»'  The 
following  categories  were  counted 
under  the  Supervised  Diagnostic 
Equipment  category:  Magnetic 
resonance  imaging  equipment, 
electroencephalograph, 
electromyograph,  and  respiratory 
analysis  equipment.  The  value  of 


"  "ElectTodo  Leadwire  Survey  II."  disUibuled  by 
the  American  Society  for  Hospital  Engineering  of 
AHA.  fall  1995. 


"  The  Statistical  Abstract  of  the  United  States. 
U.S.  Department  of  Commerce  Economics  and 
Statistics  Administration,  Bureau  of  Censiu,  t4o. 
183.  p.  125. 1995. 


""Current  Industrial  Reports — Electromedical 
Equipment  and  Irradiation  Equipment  (including  x- 
ray) — MA38R,"  U.S.  Department  of  Commerce 
News.  Bureau  of  the  Census,  issued  September 
1995. 


'«  "Forecasts  of  the  Total  World  Cardiac 
Diagnostic  Equipment  and  Telemetry  Monitoring 
Market."  Frost  and  Sullivan,  199Z.  April  1995. 

"  Medical  and  Healthcare  Marketplace  Guide. 
MLR  Biomedical  Information  Services,  8th  ed.,  p. 
92.  1992. 

*■  Medical  and  Healthcare  Marketplace  Guide. 
MLR  Biomedical  Infonnation  Services,  8th  ed.,  p. 
75. 1992. 

*'  Medical  and  Healthcare  Marketplace  Guide, 
MLR  Biomedical  Infonnation  Services,  8th  ed.,  p. 
69, 1992. 


shipment  data  for  all  other  medical 
therapy  equipment  was  used  to  derive 
FDA's  stimulator  estimate.  Total 
quantity  data  estimates  by  FDA  for  1994 
are  as  follows:  Electrosurgery 
appliances,  24,447;  telemetry 
transmitters.  6,432;  external 
pacemakers,  5,813;  supervised 
diagnostic  equipment.  9,325;  and 
stimulators,  132,340.  To  adjust  for 
exports,  FDA  multiplied  these  numbers 
by  57  percent  in  accordance  with  the 
U.S.  Industrial  Outlook  forecast  that  43 
percent  of  U.S.  electromedical 
equipment  production  would  be 
exported  in  1994.)"  The  estimated  total 
number  of  devices  sold  in  the  United 
States  per  year  were  then  multiplied  by 
the  average  useful  life  to  make  die  data 
comparable  to  the  number  of  devices 
found  in  a  hospital  setting.  An  analysis 
of  both  data  sources  indicates  that  60 
percent  of  all  of  the  above  devices  are 
located  in  hospitals.  Therefore,  the 
hospital  cost  estimates  are  assumed  to 
be  60  percent  of  the  total  costs  of  Phase 
n  of  this  rule,  and  the  total  costs  are 
increased  to  accoimt  for  the  40  percent 
of  devices  found  in  other  user  facilities. 

The  analysis  assumes  that  Phase  II 
costs  will  be  incurred  in  equal 
increments  for  the  first  3  years  after  the 
regulation  is  issued.  Therefore,  annual 
costs  of  $6  million  mil  be  incurred  for 
3  years.  Using  a  7  percent  discount  rate, 
the  present  value  of  the  total  costs  for 
Phase  n  is  approximately  $16  million. 


<•  U.S.  hidustrial  Outlook,  U.S.  Department  of 
Commerce,  International  Trade  Administration,  pp. 
44-113.  1994. 
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C.  Small  Business  Impact 

FDA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
To  illustrate  this  result,  the  agency 
examined  the  potential  impact  of  the 
rule  on  small  entities  by  using  the 
highest  cost  scenario  for  analysis. 
Hospitals  will  absorb  an  approximate 
total  of  $11  million  over  both  phases  of 
this  regulation.  The  cost  for  an  average- 
sized  179  bed  hospital  would  be  about 
$1,723.  or  less  thaii  $10  per  bed. 
According  to  the  Small  Business 
Administration,  profit-making  hospitals 
with  revenue  at  $5  million  or  less  per 
year  are  considered  a  small  business. 
Using  this  criteria  and  1993  data  from 
AHA*^,  FDA  finds  that  most  hospitals 
with  6  to  24  beds  are  small  businesses. 
Because  the  individual  cost  to  hospitals 
with  6.  24,  50,  or  100  beds  would  be 
approximately  $230,  $394,  $629,  and 
$1,084  respectively,  it  would  be  less 
than  1  percent  of  the  total  net  revenue 
for  any  of  these  bed  size  categories,  and 
far  less  than  1  percent  of  gross  revenue. 
Nursing  homes  would  absorb 
approximately  $157,000  of  the  total 
costs,  or  about  $14  per  musing  home. 
Ambulances  and  other  ground  transport 
vehicles  would  incur  approximately 
$362,000  or  about  $7  per  vehicle,  and 
approximately  $15  per  organization.  If 
doctor's  offices  and  clinics  incur  the 
remainder  of  the  costs,  they  absorb 
approximately  $3  million  under  Phase  I 


of  the  rule  and  approximately  $6 
million  under  Phase  11.  These  estimates 
amount  to  about  $47  per  office  and 
clinic.  While  some  user  facilities  will 
incur  a  greater  share  of  these  costs  than 
others,  all  of  the  above  cost  figures 
represent  far  less  than  1  percent  of  total 
gross  revenue  per  facility.  As  a  result, 
FDA  finds  that  the  magnitude  of  the 
individual  costs  determined  above 
would  not  represent  a  significant  impact 
for  a  substantial  number  of  small  user 
facilities. 

D.  Conclusion 

FDA  estimates  the  total  costs  for 
Phase  I  of  the  regulation  to  be  $5 
million.  The  Phase  n  costs  are 
approximately  $6  million  per  year  for  3 
years,  or  a  total  present  value  cost  of  $16 
million.  All  cost  estimates  are  based 
upon  the  use  of  adaptors  as  a  viable 
conversion  method.  Adding  costs  for 
Phase  I  and  Phase  n,  total  costs  for  this 
rule  are  $21  million. 

As  shown  in  section  Xm.  of  this 
document,  the  reporting  and 
recordkeeping  burden  is  minimal  for 
user  facilities.  Using  the  previously 
mentioned  $20.93  hourly  compensation 
figure,  FDA  calciilates  the 
recordkeeping  burden  to  user  facilities 
and  manufacturers  for  filing  an 
exemption  or  variance.  FDA  estimates 
these  reporting  costs  under  §  10.30  to  be 
$10,465  per  year.  Such  a  minimal 
amount  does  not  significantly  add  to  the 
final  costs  of  this  regulation. 


xm.  Paperwork  Reduction  Act  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Exemptions  and  Varicmces  from 
the  Performance  Standard  for  Electrode 
Lead  Wires  and  Patient  Cables 

Description:  Section  898.14  provides 
that  any  person  subject  to  the  standard 
may  submit  a  petition  under  §  10.30  (21 
CFR  10.30)  requesting  an  exemption  or 
variance  from  the  standard.  The  petition 
must  demonstrate  why  compliance  with 
the  standard  is  uimecessary  or 
unfeasible  and  what  alternate  means 
will  be  used  to  protect  the  public  health. 
FDA  will  use  this  information  to 
determine  whether  granting  an 
exemption  is  in  the  best  interests  of  the 
public  health.  Allowing  for  exemptions 
and  variances  will  provide  for  flexibility 
while  assuring  public  health  protection. 

Description  of  Respondents: 
Manufacturers,  distributors,  health  care 
facilities. 


Table  16— Estimated  Additional  Annual  Reporting  Burden 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  pef 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

10.30 

50 

1 

50 

10 

500 

Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  expected  as  a  result  of  this  rule. 


The  proposed  rule  did  not  include  a 
Paperwork  Reduction  Act  burden 
estimate  because  it  contained  no 
information  collection  provisions.  In  the 
final  rule,  a  new  regulation,  providing 
that  requests  for  exemptions  and 
variances  bom  the  performance 
standard  may  be  submitted  under 
§  10.30,  has  been  added.  Because  of  the 
resulting  anticipated  additional 
reporting  burden  under  §  10.30,  FDA  is 
providing  a  burden  estimate  and  an 
opportunity  for  public  comment,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Therefore,  FDA  now  invites 
comments  on:  (1)  Whether  the  proposed 


collection  of  infomation  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  Individuals  and 


organizations  may  submit  comments  on 
the  information  collection  provisions  of 
this  final  rule  by  July  8, 1997. 
Comments  should  be  directed  to  the 
Dockets  Management  Branch  (address 
above). 

At  the  close  of  the  60-day  comment 
period,  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provision  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review.  FDA  will  publish  a  notice  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB,  and  an  opportimity  for  public 


comment  to  OMB  will  be  provided  at 
that  time.  After  receiving  OMB's 
decision,  FDA  will  publish  a  notice  in 
the  Federal  Register  of  OMB's  decision 
to  approve,  modify,  or  disapprove  the 
information  collection  provisions.  The 
effective  date  of  §  898.14  will  be 
aimounced  in  the  Federal  Register  after 
OMB  approval  has  been  received.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 
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List  of  Sub)ects  in  21  CFR  Fait  898 

Administrative  practice  and 
procedure.  Medical  devices. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 


Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  Chapter  I  of  TiUe  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
1.  Part  898  is  added  to  read  as  follows: 

PART  89e-PERFORMANCE 
STANDARD  FOR  ELECTRODE  LEAD 
WIRES  AND  PATIENT  CABLES 

Sm. 

898.11  Applicability. 

898.12  Performance  standard. 

898.13  Compliance  dates. 

898.14  Exemptioiu  and  variances. 

Anthoiitjr:  Sees.  501. 502.  513,  514,  530- 
542.  701.  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351.  352,  360c.  360d, 
360gg-360ss,  371,  374);  sees.  351,  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262. 
264). 

f  808.11    AppHcabimy. 

Electrode  lead  wires  and  patient 
cables  intended  for  use  with  a  medical 
device  shall  be  subject  to  the 
performance  standard  set  forth  in 
§898.12. 


{888.12    Perfonnenoet 

(a)  Any  connector  in  a  cable  or 
electrode  lead  wire  having  a  conductive 
coimection  to  a  patient  shall  be 
constructed  in  such  a  manner  as  to 
comply  with  subclause  56.3(c)  of  the 
following  standard: 

Intemational  Electrotechnical 
Commission  (lEC) 

601-1:  Medical  Electrical  Equipment 

601-1  (1988)  Part  1:  General 
requirements  for  safety 

Amendment  No.  1  (1991) 

Amendment  No.  2  (1995). 

(b)  Compliance  with  the  standard 
shall  be  determined  by  inspection  and 
by  applying  the  test  requirements  and 
test  methods  of  subclause  56.3(c)  of  the 
standard  set  forth  in  paragraph  (a)  of 
this  section. 


$896.13    Compliar>ce( 

The  dates  for  compliance  with  the 
standard  set  forth  in  §  898.12(a)  shall  be 
as  follows: 

(a)  For  electrode  lead  wires  and 
patient  cables  used  with,  or  intended  for 
use  with,  the  following  devices,  the  date 
for  which  compliance  is  required  is  May 
11. 1998: 


Listing  of  Devices  for  WhichKX)mpliance  is  Required  Effective 

May  11,  1998 


f*hase 


>*"Haapita]  Statistics."  The  American  Hoapilal 
Asaociation  Profile  of  tJ.S.  Hoapitals.  Table  11.  p. 
206.  1994. 


Product  code 


73BZQ 
73FLS 


21  CFR 
section 


868.2375 
868.2375 


Class 


Device  name 


Monitor,  Breathing  Frequency. 

Monitor  (Apnea  Detector).  Ventilatory  Effort 
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LISTING  OF  DEVICES  FOR  WHICH  COMPLIANCE  IS  REQUIRED  EFFECTIVE— Continued 

May  11. 1998 


M 


Phase 


Product  code 


74  DPS 

74DRG 

74  0RT 

74DRX 

74DSA 

74DSH 

74DSI 

74DXH 


21  CFR 
section 


870.2340 
870.2910 
870.2300 
870.2360 
870.2900 
870.2800 
870.1025 
870.2920 


Class 


II 

II 

II 

II 

II 

II 

III 

II 


Device  name 


Electrocardiograph. 

Transmitters  and  Receivers.  Physiological  Signal,  Radio  Frequency. 

Monitor,  Cardiac  (including  Cardiotachometer  and  Rate  Alarm). 

Electrode,  Electrocardiograph. 

Cable.  Transducer  and  Electrode,  Patient  (including  Connector). 

Recorder,  Magnetic  Tape.  Medical. 

Detector  and  Alarm.  Arrhythmia. 

Transmitters  and  ReceivefS.  Electrocardiograph,  Telephone. 


(b)  For  electrode  lead  wires  and 
patient  cables  used  with,  or  intended  for 
use  with,  any  other  device,  the  date  for 
which  compliance  is  required  is  May  9, 
2000. 

§896.14    Exampttons  and  variance*. 

(a)  A  request  for  an  exemption  or 
variance  shall  be  submitted  in  the  form 
of  a  petition  under  §10.30  of  this 
chapter  and  shall  comply  with  the 
requirements  set  out  therein.  The 
petition  shall  also  contain  the  following: 

(1)  The  name  of  the  device,  the  class 
in  which  the  device  has  been  classified. 
and  representative  labeling  showing  the 
intended  uses(s)  of  the  device; 

(2)  The  reasons  why  compliance  with 
the  performance  standard  is 
imnecessary  or  unfeasible; 

(3)  A  complete  description  of 
alternative  steps  that  are  available,  or 
that  the  petitioner  has  already  taken,  to 
ensure  that  a  patient  will  not  be 
inadvertently  coiuiected  to  hazardous 
voltages  via  an  unprotected  patient 
cable  or  electrode  lead  wire  for  intended 
use  with  the  device;  and 

(4)  Other  information  justifying  the 
exemption  or  variance. 

(b)  An  exemption  or  variance  is  not 
effective  until  the  agency  approves  the 
request  under  §  10.30(eK2)(i)  of  this 
chapter. 

Dated:  April  28. 1997. 
WilliuB  B.  Scfanltz. 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  97-11967  Filed  S-7-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Ravenue  Sarvica 

26  CFR  Parts  1  and  301 

[TO  8717] 

RIN  1545-^U14 

Termination  of  a  Partnership  Under 
Section  708(b)(1)(B) 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  termination  of 
a  partnership  upon  the  sale  or  exchange 
of  50  percent  or  more  of  the  total 
interest  in  partnership  capital  and 
profits  within  a  12-month  period.  The 
final  regulations  affect  all  partnerships 
that  terminate  under  section 
708(b)(1)(B). 

DATES:  These  regulations  are  effiective 
May  9. 1997. 

For  applicability  dates,  see  Effective 
Dates  under  Supplementary 
Information. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Steven  R.  Schneider.  (202)  622-3060 
(not  a  toll-free  number). 

SUPPLEMENTARY  MFORMATKNI: 

Background 

On  May  13. 1996.  a  notice  of 
proposed  rulemaking  (PS-5-96)  was 
published  in  the  Federal  Register  (61 
FR  21985)  containing  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  708  of  the  Internal  Revenue 
Code  (Code).  The  notice  of  proposed 
rulemaking  also  contained  proposed 
amendments  to  other  sections  of  the 
Income  Tax  Regulations  to  reflect  the 
amendments  to  the  regulations  imder 
section  708.  Written  comments 
responding  to  this  notice  were  received. 
A  public  hearing  was  held  on 
September  5, 1996,  pursuant  to  the 
notice  published  in  the  Federal  Register 


on  May  13, 1996.  After  consideration  of 
all  comments  received,  the  proposed 
amendments  are  adopted  as  revised^y 
this  Treasury  decision. 

Explanation  of  Provisions 

Section  708(b)(1)(B)  provides  that,  for 
purposes  of  section  708(a),  a  partnership 
shall  be  considered  terminated  if  within 
a  12-month  period  there  is  a  sale  or 
exchange  of  50  percent  or  more  of  the 
total  interest  in  partnership  capital  and 
profits.  The  existing  regulations  under 
§  1.708-l(b)(l)(iv)  provide  that,  if  a 
partnership  is  terminated  by  a  sale  or 
exchange  of  an  interest,  the  following  is 
deemed  to  occur:  The  partnership 
distributes  its  properties  to  the 
purchaser  an^  the  other  remaining 
partners  in  proportion  to  their 
respective  interests  in  the  partnership 
properties;  and.  immediately  thereafter, 
the  purchaser  and  the  other  remaining 
parbiers  contribute  the  properties  to  a 
new  partnership,  either  for  the 
continuation  of  the  business  or  for  its 
dissolution  and  winding  up.  The  final 
regulations  adopt  the  proposed 
regulations  and  change  the  mechanics  of 
a  termination  under  section  708(b)(1)(B) 
so  that  the  following  is  deemed  to  occur 
on  a  termination:  The  partnership 
contributes  all  of  its  assets  and 
liabilities  to  a  new  partnership  in 
exchange  for  an  interest  in  the  new 
partnership;  and,  immediately 
thereafter,  the  partnership  liquidates  by 
distributing  interests  in  the  new 
partnership  to  the  purchaser  and  the 
other  remaining  p^tners.  followed  by 
the  continuation  of  the  business  by  the 
new  partnership  or  its  dissolution  and 
winding  up.  The  final  regulations  also 
clarify  certain  aspects  of  the  proposed 
regulations  in  response  to  comments 
received. 

One  commentator  requested 
clarification  of  the  section  704(c) 
consequences  of  a  termination.  The 
proposed  regulations  provide  for  a 
section  704(b)  capital  account  "book 
up"  upon  the  deemed  contribution  of 
assets  by  the  terminated  partnership  to 


the  new  partnership  and  also  upon  the 
deemed  distribution  in  liquidation  of 
the  terminated  partnership.  This  would 
have  resulted  in  a  new  layer  of  section 
704(c)  property.  The  final  regulations 
amend  the  regulations  under  section 
704(b)  to  provide  that  the  deemed 
contribution  of  assets  to  a  new 
partnership  and  the  distribution  of  the 
new  partnership  interests  to  the  partners 
of  the  terminated  partnership  are 
disregarded  for  purposes  of  maintaining 
capital  accounts.  As  a  result,  the 
termination  of  a  partnership  does  not 
change  the  capital  accounts  of  the 
partners  or  the  books  of  the  partnership 
and  the  deemed  contribution  of  assets  to 
a  new  partnership  does  not  create 
additional  section  704(c)  property.  The 
final  regulations  also  provide  that  the 
new  partnership  is  not  bound  by  the 
section  704(c)  method  used  by  the 
terminated  partnership. 

A  commentator  requested  clarification 
of  whether  a  termination  under  the  new 
section  708(b)(1)(B)  construct  will 
trigger  recapture  of  investment  tax 
credit  under  section  47. 

Although  not  specifically  addressed 
in  the  regulations,  a  section  708(b)(1)(B) 
termination  no  longer  triggers  recapture 
of  the  investment  tax  credit  under  the 
"mere  change  in  form"  exception  in 
§  1.47-3(f)  of  the  regulations. 

Commentators  also  requested 
guidance  on  whether  a  section  1491 
excise  tax  may  be  triggered  upon  a 
section  708(b)(1)(B)  termination  of  a 
foreign  partnership  with  U.S.  partners.    - 
This  issue  is  currently  under  study  and 
the  IRS  and  Treasury  welcome 
comments  from  interested  taxpayers  and 
practitioners. 

One  conunentator  requested 
clarification  of  whether  the  distribution 
of  the  interests  in  the  new  partnership 
will  be  subject  to  section  731(c).  The 
section  731(c)  final  regulations. 
December  26.  1996  (61  FR  67936), 
provide  that  the  deemed  distribution  of 
partnership  interests  under  §  1.708- 
1  (b)(l  ){iv)  does  not  trigger  the 
application  of  section  731(c). 

Several  commentators  suggested  that 
partnerships  should  be  allowed  to  apply 
the  final  regulations  to  terminations 
under  section  708(b)(1)(B)  occurring  on 
or  after  the  date  the  proposed 
regulations  were  filed  with  the  Federal 
Register.  In  response,  the  final 
regulations  provide  that  the  regulations 
may  be  applied  to  terminations 
occurring  on  or  after  May  9, 1996, 
provided  that  the  partnership  and  its 
partners  apply  the  regulations  to  the 
termination  in  a  consistent  maiuier. 

The  final  regulations  also  provide  an 
example  illustrating  the  mechanics  of  a 
termination  tmder  section  708(b)(1)(B). 


In  addition,  the  final  regulations 
provide  that  the  new  partnership  retains 
the  TIN  of  the  terminated  partnership. 
However,  if  the  new  partnership  has 
already  applied  for  a  new  TIN.  the 
partnership  should  continue  to  use  the 
new  TIN. 

Finally,  the  regulations  make  several 
revenue  rulings  obsolete.  The  holdings 
of  revenue  rulings  87-50  and  87-51 
(dealing  with  the  effect  of  terminations 
under  section  708(b)(1)(B)  on  lower-tier 
partnerships)  and  revenue  rulings  86-73 
and  88-42  (dealing  with  the  effect  of  a 
§  754  election  made  by  the  terminating 
partnership)  are  now  incorporated, 
without  substantive  change,  into  the 
regulations  under  §  1.708-1. 
Additionally,  the  final  regulations  make 
revenue  ruling  93-90  (dealing  with 
minimum  gain  chargeback  in  a  section 
708(b)(1)(B)  termination)  obsolete 
because  the  §  704(b)  capital  accoimt 
"book  up"  that  is  the  subject  of  the 
revenue  ruling  is  eliminated. 

ECEective  Date 

These  regulations  apply  to 
terminations  of  partnerships  under 
section  708(b)(1)(B)  occurring  on  or  after 
May  9,  1997;  however,  these  regulations 
may  be  applied  to  terminations 
occurring  on  or  after  May  9.  1996. 
provided  that  the  partnership  and  its 
partners  apply  these  regulations  to  the 
termination  in  a  consistent  manner. 

Effect  on  Other  Documents 

The  following  publications  are 
obsolete  as  of  May  9,  1997: 

Rev.  Rul.  86-73, 1986-1  C.B.  282 
Rev.  Rul.  87-50, 1987-1  C.B.  157 
Rev.  Rul.  87-51. 1987-1  C.B.  158 
Rev.  Rul.  88-42, 1988-1  C.B.  265 
Rev.  Rul.  93-90;  1993-2  C.B.  238 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  oh  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Steven  R.  Schneider  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
IRS.  However,  other  personnel  from  the 
IRS  emd  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  1.704-1  is  amended  as 
follows: 

1.  Paragraph  (b)(2)(iv)(</)(l)  is 
amended  by  revising  the  second 
sentence. 

2.  Paragraph  (b)(2)(iv)(/)  is  amended 
by  removing  the  last  three  sentences  and 
adding  four  sentences  in  their  place. 

3.  Paragraph  (b)(5)  Example  13(v)  is 
amended  by  removing  all  the  text 
following  the  third  sentence  and  adding 
four  sentences  in  its  place. 

The  revisions  and  additions  read  as 
follows: 

f  1.704-1    Partner's  distrilNitive  Share. 


(b)*  •  • 

(2)*  •  • 

(iv)*  *  • 

(d)  •  •  • 

{!)*  •  'See  Example  13{i)  of 
paragraph  (b)(5)  of  this  section.  *  *  * 
•        •        •     .  •        • 

(7)  *  •  *  K  the  transfer  of  an  interest 
in  a  partnership  causes  a  termination  of 
the  partnership  imder  section 
708(b)(1)(B),  the  capital  account  of  the 
transferee  partner  and  the  capital 
accounts  of  the  other  partners  of  the 
terminated  partnership  carry  over  to  the 
new  partnership  that  is  formed  as  a 
result  of  the  termination  of  the 
partnership  under  §  1.708-l(b)(l)(iv). 
Moreover,  the  deemed  contribution  of 
assets  and  liabilities  by  the  terminated 
partnership  to  a  new  partnership  and 
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the  deemed  liquidation  of  the 
teiminated  partnership  that  occur  under 
§  1.708-l(b)(l)(iv)  are  disregarded  for 
purposes  of  this  paragraph  (b)(2)(iv).  See 
Example  13  of  paragraph  (b)(5)  of  this 
section  and  the  example  in  §  1.70&- 
l(b)(l)(iv).  The  previous  three  sentences 
apply  to  terminations  of  partnerships 
under  section  708(b)(1)(B)  occurring  on 
or  after  May  9,  1997;  however,  the 
sentences  may  be  applied  to 
terminations  occurring  on  or  after  May 
9, 1996,  provided  that  the  partnership 
and  its  partners  apply  the  sentences  to 
the  termination  in  a  consistent  manner. 

(5)*   *   • 

Example  13.  •  •  • 

(v)  *  *  *  Immediately  preceding  the 
constructive  liquidation,  the  capital  accounts 
of  Z  and  LK  equal  Sll.OOO  each  (LK  having 
inherited  Y's  Sll.OOO  capiul  account)  and 
the  book  value  of  the  G  Corp.  securities  is 
S22.0OO  (original  purchase  price  of 
seciirities).  Under  paragraph  (b)(2)(iv)(/)  of 
this  section,  the  deemed  contribution  of 
assets  and  liabilities  by  the  terminated 
partnership  tu  the  new  partnership  and  the 
deemed  liquidation  of  the  terminated 
partnership  that  occur  under  §  1.708- 
l(bXlXiv)  in  connection  with  the 
constructive  liquidation  of  the  terminated 
partnership  are  disregarded  in  the 
maintenance  and  computation  of  the 
partners'  capital  accounts.  As  a  result,  the 
capital  accounts  of  Z  and  LK  in  the  new 
partnership  equal  Sll.OOO  each  (their  capital 
accounts  in  the  terminated  partnership 
immediately  prior  to  the  termination),  and 
the  book  value  of  the  G  Corp.  securities 
remains  S22,0OO  (its  book  value  immediately 
prior  to  the  termination).  This  Example  13{v] 
applies  to  terminations  of  partnerships  under 
section  708(b)(1)(B)  occurring  on  or  after  May 
9, 1997;  however,  this  Example  13{v]  may  be 
applied  to  termiiutions  occurring  on  or  after 
May  9, 1996,  provided  that  the  partnership 
and  its  partners  apply  this  Example  13(v)  to 
the  termination  in  a  consistent  manner. 
•         •         «         •         • 

Par.  3.  Section  1.704-3  is  amended  as 
follows: 

1.  Paragraph  (a)(2)  is  amended  by 
adding  two  sentences  at  the  end  of  the 
paragraph. 

2.  Paragraph  (aK3Ki)  is  amended  by 
adding  three  sentences  at  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

f  1.704-3    ConirttMJiad  proparty. 

(a)*  •  • 

(2)  *  *  *  A  new  partnership  formed 
as  the  result  of  the  termination  of  a 
partnership  under  section  708(b)(1)(B)  is 
not  required  to  use  the  same  method  as 
the  terminated  partnership  with  respect 
to  section  704(c)  property  deemed 
contributed  to  the  new  partnership  by 
the  terminated  partnership  under 
§  1.708-l(b)(l)(iv).  The  previous 


sentence  applies  to  terminations  of 
partnerships  under  section  708(b)(1)(B) 
occurring  on  or  after  May  9, 1997; 
however,  the  sent«ice  may  be  applied 
to  terminations  occinring  on  or  after 
May  9,  1996,  provided  that  the 
partnership  and  its  partners  apply  the 
sentence  to  the  termination  in  a 
consistent  manner. 

(3)*   *   • 

(i)  *  *  *  Property  deemed 
cfHitributed  to  a  new  partnership  as  the 
result  of  the  termination  of  a 
partnership  imder  section  708(b)(lKB)  is 
treated  as  section  7G4(c)  property  in  the 
hands  of  the  new  partnership  only  to 
the  extent  that  the  property  was  section 
704(c)  property  in  the  hands  of  the 
terminated  partnership  immediately 
prior  to  the  termination.  See  §  1.708- 
l(b)(l)(iv)  for  an  example  of  the 
application  of  this  rule.  The  previous 
two  sentences  apply  to  terminations  of 
partnerships  under  section  708(b)(1)(B) 
occurring  on  or  after  May  9, 1997; 
however,  the  sentences  may  be  applied 
to  terminations  occurring  on  or  after 
May  9. 1996,  provided  that  the 
partnership  and  its  partners  apply  the 
sentences  to  the  termination  in  a 
consistent  manner. 
•        •        •        •        f» 

Par.  4.  Section  1.704-4  is  amended  by 
revising  paragraphs  (a)(4)(ii)  and  (c)(3) 
to  read  as  follows: 

f1.704-«    Dtstribution  Of  contribuled 


(a)*  •  • 

(4)  •  •  • 

(ii)  Section  708(b)(lXB)  tenninations. 
A  termination  of  the  partnership  imder 
section  708(b)(1)(B)  does  not  bc^  a 
new  five-year  period  for  each  partner 
with  respect  to  the  built-in  gain  and 
built-in  loss  property  that  the 
terminated  partnership  is  deemed  to 
contribute  to  the  new  partnership  imder 
§  1.708-l(b)(l)(iv).  See  §  1.704- 
3(a)(3)(ii)  for  the  definitions  of  built-in 
gain  and  built-in  loss  on  section  704(c) 
property.  This  p>aragraph  (a)(4)(ii) 
applies  to  terminations  of  partnerships 
imder  section  708(b)(1)(B)  occurring  on 
or  after  May  9, 1997;  however,  this 
paragraph  (a)(4)(ii)  may  be  applied  to 
terminations  occurring  on  or  after  May 
9,  1996,  provided  that  the  partnership 
and  its  partners  apply  this  paragraph 
(a)(4)(ii)  to  the  termination  in  a 
consistent  manner. 
*        •        •        •        • 

(c)*  •  * 

(3)  Section  708(b)(1)(B)  tenninations. 
S«:tion  704(c)(1)(B)  and  this  section  do 
not  apply  to  the  deemed  distribution  of 
interests  in  a  new  partnership  caused  by 
the  termination  of  a  partnership  under 
section  708(b)(1)(B).  A  subsequent 


distribution  of  section  704(c)  property 
by  the  new  partnership  to  a  partner  of 
the  new  partnership  is  subject  to  section 
704(c)(1)(B)  to  the  same  extent  that  a 
distribution  by  the  terminated 
partnership  would  have  been  subject  to 
section  704(c)(1)(B).  See  also  §  1.737- 
2(a)  for  a  similar  rule  in  the  context  of 
section  737.  This  paragraph  (c)(3) 
applies  to  terminations  of  partnerships 
under  section  708(b)(1)(B)  occurring  on 
or  after  May  9, 1997;  however,  this 
paragraph  (c)(3)  may  be  applied  to 
terminations  occurring  on  or  after  May 
9,  1996,  provided  that  the  partnership 
and  its  partners  apply  this  paragraph 
(c)(3)  to  the  termination  in  a  consistent 
manner. 

•  •        •        •        • 

Par.  5.  Section  1.708-1  is  amended  as 
follows: 

1.  Paragraph  (b)(l)(ii)  is  amended  by 
adding  three  sentences  after  the  third 
sentence. 

2.  Paragraph  (b)(lKiv)  is  revised. 

3.  Paragraph  (bKl)(v)  is  added. 
The  additions  and  revisions  read  as 

follows: 

1.70S-1    Continuallon  of  parttMraMp. 

•  •        •        •        • 

(b)*  •  * 

(!)*•* 

(ii)  •  *  *  Moreover,  if  the  sale  or 
exchange  of  an  interest  in  a  partnership 
(upper-tier  partnership)  that  holds  an 
interest  in  another  partnership  (lower- 
tier  petrtnership)  results  in  a  termination 
of  the  upper-tier  partnership,  the  upper- 
tier  parteership  is  treated  as  exchanging 
its  entire  interest  in  the  capital  and 
profits  of  the  lower-tier  partnership.  If 
the  sale  or  exchange  of  an  interest  in  an 
upper-tier  partnership  does  not 
terminate  the  upper-tier  partnership,  the 
sale  or  exchange  of  an  interest  in  the 
upper-tier  partnership  is  not  treated  as 
a  sale  or  exchange  of  a  proportionate 
share  of  the  upper-tier  partnership's 
interest  in  the  capital  and  profits  of  the 
lower-tier  partnership.  The  previous 
two  sentences  apply  to  terminations  of 
partnerships  under  section  708(b)(1)(B) 
occurring  on  or  after  May  9, 1997; 
however,  the  sentences  may  be  applied 
to  terminations  occurring  on  or  after 
May  9,  1996,  provided  \hat  the 
partnership  and  its  partners  apply  the 
sentences  to  the  termination  in  a 
consistent  manner.  •  •  • 

•  •        •        *        • 

(iv)  If  a  partnership  is  terminated  by 
a  sale  or  exchange  of  an  interest,  the 
following  is  deemed  to  occur  The 
partnership  contributea  all  of  its  assets 
and  liabilities  to  a  new  partnership  in 
exchange  for  an  interest  in  the  new 
partnership;<and,  immediately 


thereafter,  the  terminated  partnership 
distributes  interests  in  the  new 
partnership  to  the  purchasing  partner 
and  the  other  remaining  partners  in 
proportion  to  their  respective  interests 
in  the  terminated  partnership  in 
liquidation  of  the  terminated 
partnership,  either  for  the  continuation 
of  the  business  by  the  new  partnership 
or  for  its  dissolution  and  winding  up.  In 
the  latter  case,  the  new  partnership 
terminates  in  accordance  with  (b)(l)(i) 
of  this  section.  This  paragraph  (b)(l)(iv) 
applies  to  terminations  of  partnerships 
tmder  section  708(b)(1)(B)  occurring  on 
or  after  May  9, 1997;  however,  this 
paragraph  (b)(l)(iv)  may  be  applied  to 
terminations  occurring  on  or  after  May 
9, 1996,  provided  that  the  partnership 
and  its  partners  apply  this  paragraph 
(b)(l)(iv)  to  the  termination  in  a 
consistent  manner.  The  provisions  of 
this  paragraph  (b)(l)(iv)  are  illustrated 
by  the  following  example: 

Example,  (i)  A  and  B  each  contribute 
SlO.OOO  cash  to  form  AB,  a  general 
partnership,  as  equal  partners.  AB  purchases 
depreciable  Property  X  for  S20,000.  Property 
X  increases  in  value  to  S30,000,  at  which 
time  A  sells  its  entire  50  percent  interest  to 
C  for  S15,000  in  a  transfer  that  terminates  the 
partnership  under  section  708(b)(lKB).  At  the 
time  of  the  sale.  Property  X  had  an  adjusted 
tax  basis  of  S16,000  and  a  book  value  of 
$16,000  (original  $20,000  tax  basis  and  book 
value  reduced  by  $4,000  of  depreciation).  In 
addition,  A  and  B  each  had  a  capital  account 
balance  of  $8,000  (original  $10,000  capital 
account  reduced  by  $2,000  of  depreciation 
allocations  with  respect  to  Property  X). 

(ii)  Following  the  deemed  contribution  of 
assets  and  liabilities  by  the  terminated  AB 
partnership  to  a  new  partnership  (new  AB) 
and  the  liquidation  of  the  terminated  AB 
partnership,  the  adjusted  tax  basis  of 
Property  X  in  the  hands  of  new  AB  is 
S16.000.  See  Section  723.  The  book  value  of 
Property  X  in  the  hands  of  new  partnership 
AB  is  also  $16,000  (the  book  value  of 
Property  X  immediately  before  the 
termination)  and  B  and  C  each  have  a  capital 
account  of  $8,000  in  new  AB  (the  balance  of 
their  capital  accounts  in  AB  prior  to  the 
termination).  See  §  1.704-l(b)(2)(iv)(fl 
(providing  that  the  deemed  contribution  and 
liquidation  with  regard  to  the  terminated 
partnership  are  disregarded  in  determining 
the  capital  accounts  of  the  partners  and  the 
books  of  the  new  partnership).  Additionally, 
under  §  301.6109-l(d)(2)(iii)  of  this  chapter, 
new  AB  retains  the  taxpayer  identification 
number  of  the  terminated  AB  partnership. 

(iii)  Property  X  was  not  section  704(c) 
property  in  the  hands  of  terminated  AB  and 
is  therefore  not  treated  as  section  704(c) 
ptroperty  in  the  hands  of  new  AB,  even 
though  Property  X  is  deemed  contributed  to 
new  AB  at  a  time  when  the  fair  market  value 
of  Property  X  ($30,000)  was  different  from  its 
adjusted  tax  basis  ($16,000).  See  §  1.704- 
3(a)(3)(i)  (providing  that  property  contributed 
to  a  new  partnership  under  $  1.708- 
l(b)(l)(iv)  is  treated  as  section  704(c) 


property  only  to  the  extent  that  the  property 
was  section  704(c]  property  in  the  hands  of 
the  terminated  partnership  immediately  prior 
to  the  termination). 

(v)  If  a  partnership  is  terminated  by  a 
sale  or  exchange  of  an  interest  in  the 
partnership,  a  section  754  election 
(including  a  section  754  election  made 
by  the  terminated  partnership  on  its 
final  return)  that  is  in  effect  for  the 
taxable  year  of  the  terminated 
partnership  in  which  the  sale  occurs, 
applies  with  respect  to  the  incoming 
partner.  Therefore,  the  bases  of 
partnership  assets  are  adjusted  pursuant 
to  sections  743  and  755  prior  to  their 
deemed  contribution  to  the  new 
partnership.  This  paragraph  (b)(l)(v) 
applies  to  terminati(ms  of  partnerships 
under  section  708(b)(1)(B)  occurring  on 
or  after  May  9, 1997;  however,  this 
paragraph  (b)(l)(v)  may  be  applied  to 
terminations  occurring  on  or  after  May 
9, 1996,  provided  that  the  partnership 
and  its  partners  apply  this  paragraph 
(b)(l)(v)  to  the  termination  in  a 
consistent  manner. 

•  •        •        •        • 

Par.  6.  Section  1.737-2  is  amended  as 
follows: 

1.  Paragraph  (a)  is  revised. 

2.  In  paragraph  (d)(1),  the  first 
sentence  is  revised  and  one  sentence  is 
added  after  the  first  sentence. 

The  additions  and  revisions  read  as 
follows: 

§1.737-2    ExcepUona  and  special  rules. 

(a)  Section  708(bXl)(B)  terminations. 
Section  737  and  this  section  do  not 
apply  to  the  deemed  distribution  of 
interests  in  a  new  partnership  caused  by 
the  termination  of  a  partnership  under 
section  708(b)(1)(B).  A  subsequent 
distribution  of  property  by  the  new 
partnership  to  a  partner  of  the  new 
partnership  that  was  formerly  a  partner 
of  the  terminated  partnership  is  subject 
to  section  737  to  the  same  extent  that  a 
distribution  firom  the  terminated 
partnership  would  have  been  subject  to 
section  737. 

See  also  §  1.704-4(c)(3)  for  a  similar 
rule  in  the  context  of  section 
704(c)(1)(B).  This  paragraph  (a)  applies 
to  terminations  of  partnerships  under 
section  708(b)(1)(B)  occurring  on  or  after 
May  9, 1997;  however,  this  paragraph 
(a)  may  be  applied  to  terminations 
occurring  on  or  after  May  9, 1996. 
provided  that  the  partnership  and  its 
partners  apply  this  paragraph  (a)  to  the 
termination  in  a  consistent  manner. 

•  •        •        •        • 

(d)  •  •  *  (1)  •  •  *  Any  portion  of  the 
distributed  property  that  consists  of 
property  previously  contributed  by  the 
distributee  partner  (previously 


contributed  property)  is  not  taken  into 
account  in  determining  the  amount  of 
the  excess  distribution  or  the  partner's 
net  precontribution  gain.  The  previous 
sentence  applies  on  or  after  May  9, 
1997.  *  *  • 
*        •        •        •     '  • 

Par.  7.  In  section  1.743-1.  paragraph 
(d)  is  added  to  read  as  follows: 

§1.743-1    Optional  adHistmsnt  to  basis  of 


(d)  Section  708(b)(1)(B)  terminations. 
A  partner  with  a  special  basis 
adjustment  in  property  held  by  a 
partnership  that  terminates  under 
section  708(b)(1)(B)  will  continue  to 
have  the  same  special  basis  adjustment 
with  respect  to  property  deemed 
contributed  by  the  terminated 
partnership  to  the  new  partnership 
under  §  1.708-l(b)(l)(iv),  regardless  of   ' 
whether  the  new  partnership  makes  a 
section  754  election.  This  paragraph  (d) 
applies  to  terminations  of  partnerships 
,  under  section  708(bKl)(B)  occurring  on 
or  after  May  9, 1997;  however,  this 
paragraph  (d)  may  be  applied  to 
terminations  occurring  on  or  after  May 
9, 1996,  provided  that  the  partnership 
and  its  partners  apply  this  paragraph  (d) 
to  the  termination  in  a  consistent 
manner. 

Par.  8.  In  §  1.761-1,  paragraph  (e)  is 
added  to  read  as  follows: 

§1.781-1    Tenns  defined. 


(e)  Distribution  of  partnership 
interest.  For  purposes  of  section 
708(b)(1)(B)  and  §  1. 706-1  (bMlXiv).  the 
deemed  distribution  of  an  interest  in  a 
new  partnership  by  a  partnership  that 
terminates  under  section  708(b)(1)(B)  is 
not  a  sale  or  exchange  of  an  interest  in 
the  new  partnership.  However,  the 
deemed  distribution  of  an  interest  in  a 
new  partnership  by  a  partnership  that 
terminates  under  section  708(b)(1)(B)  is 
treated  as  an  exchange  of  the  interest  in 
the  new  partnership  for  purposes  of 
section  743.  This  paragraph  (e)  applies 
to  terminations  of  partnerships  under 
section  708(b)(1)(B)  occurring  on  or  after 
May  9, 1997;  however,  this  paragraph 
(e)  may  be  applied  to  terminations 
occurring  on  or  after  May  9, 1996, 
provided  that  the  partnership  and  its 
p>artners  apply  this  paragraph  (e)  to  the 
termination  in  a  consistent  manner. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  9.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

AaHwrity:  26  U.S.C  7805  *  •  • 


*  ■   «     ... . 


»«»%       /      ¥:•     -J 
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Par.  10.  Section  301.6109-1  is 
amended  by  adding  paragraph  (d)(2)(iii) 
as  follows: 

f  301 .61 09-1    Identifying  numbers. 

(d)»  •  * 

(2)«   •   • 

(Hi)  Special  rule  for  Section 
708(bXl)(B)  terminations.  A  new 
partnership  that  is  formed  as  a  result  of 
the  termination  of  a  partnership  under 
section  708(b)(1)(B)  will  retain  the 
employer  identification  number  of  the 
terminated  partnership.  This  paragraph 
(d)(2)(iii)  applies  to  terminations  of 
partnerships  under  section  708(b)(1)(B) 
occurring  on  or  after  May  9, 1997; 
however,  this  paragraph  (d)(2)(iii)  may 
be  applied  to  terminations  occurring  on 
or  after  May  9,  1996,  provided  that  the 
partnership  and  its  partners  apply  this 
paragraph  (d)(2)(iii)  to  the  termination 
in  a  consistent  manner. 


Mafgarat  Milner  RidMrdfon. 

Commissioner  of  Internal  Revenue. 

Approved:  May  1, 1997. 
Donald  C  Labick, 

Acting  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 

[FR  Doc.  97-12061  Filed  5-6-97,  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
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26  CFR  Parts  1  and  602 

[TD8718] 

RIN1545-AS49 

Art)itrage  Restrictions  on  Tax-Exempt 
Bonds 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  arbitrage  and  related 
restrictions  applicable  to  tax-exempt 
bonds  issued  by  State  and  local 
governments.  Changes  to  the  applicable 
law  were  made  by  the  Tax  Reform  Act 
of  1986.  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  the 
Revenue  Reconciliation  Act  of  1989, 
and  the  Revenue  Reconciliation  Act  of 
1990.  These  regulations  affect  issuers  of 
tax-exempt  bonds  and  provide  guidance 
for  complying  with  the  arbitrage  and 
related  restrictions. 
DATES:  These  regulations  are  effective 
May  9,  1997. 

For  dates  of  applicability  of  these 
regulaUons,  see  §$  1.103-8(a)(5).  1.142- 


4(d).  1.148-11. 1.148-llA.  1.149(d>- 
1(g)(3).  and  1.150-l(a)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Brigitte  Finley,  (202)  622-3980  (not  a 
toll-free  number). 

SUPPl^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1347.  Responses 
to  these  collections  of  information  are 
required  to  obtain  a  benefit  &t)m  treating 
a  contract  as  a  qualified  hedge  or 
treating  certain  general  obligation  bonds 
as  a  single  issue. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  average  annual  burden 
hours  per  recordkeeper  2  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20024,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Backgroond 

Section  148  of  the  Internal  Revenue 
Code  restricts  the  use  of  proceeds  of  tax- 
exempt  State  and  local  bonds  to  acquire 
higher  yielding  investments.  On  Jime 
18,  1993,  final  regulations  (TD  8476) 
relating  to  the  arbitrage  restrictions  and 
related  rules  under  sections  103. 148. 
149.  and  150  (the  June  1993  regulations) 
were  published  in  the  Federal  Register 
(59  FR  33510).  Corrections  to  the  June 
1993  regulations  were  published  in  the 
Federal  Register  on  August  23. 1993  (58 
FR  44451),  and  May  11. 1994  (59  FR 
24350). 

On  May  10, 1994,  temporary  and  final 
regulations  (TD  8538)  to  clarify  and 
revise  certain  provisions  of  the  )une 
1993  regulations  were  published  in  the 
Federal  Register  (59  FR  24039).  A 
notice  of  proposed  rulemaking  (FI-7- 


94)  cross-referencing  the  temporary 
regulations  and  proposing  additional 
changes  to  the  June  1993  regulations 
was  published  in  the  Federal  Register 
on  the  same  day  (59  FR  24094).  Written 
comments  were  received,  and  a  public 
hearing  was  held  on  September  25, 

1995. 

After  consideration  of  all  the 
comments,  the  proposed  regulations 
have  been  modified  and  are  adopted  in 
final  form,  and  the  corresponding 
temporary  regulations  are  redesignated 
as  final  regulations.  The  principal 
changes  to  the  regulations,  as  well  as  the 
major  comments  and  suggestions,  are 
discussed  below.  Comments  relating  to 
regulations  under  section  148  other  than 
those  in  the  proposed  regulations  aUo 
were  received.  The  changes  requested 
by  those  comments  are  not  addressed  in 
these  final  regulations,  but  are  under 
consideration. 

Explanation  of  Provisions 

A.  Section  1.142-4 — Interest  on  Bonds 
To  Finance  Certain  Exempt  Facilities 

The  proposed  regulations  provide 
generally  that  costs  incurred  before  the 
issue  date  of  an  exempt  facility  bond 
may  not  be  financed  with  the  proceeds 
of  that  bond  unless  an  official  action 
was  taken  within  60  days  of  the  date 
those  costs  were  incurred.  For  tax- 
exempt  bonds  subject  to  §  1.150-2, 
however,  a  reimbursement  allocation 
may  be  made  if  the  official  action  was 
taken  within  60  days  of  the  date  that  the 
costs  were  paid.  One  commentator 
requested  that  the  official  action  and 
reimbursement  allocation  rules  for 
exempt  facility  bonds  be  the  same  as  the 
rules  in  §  1.150-2.  The  final  regulations 
generally  adopt  this  suggestion.  The 
final  regulations  also  clarify  that  a 
refinancing  of  a  taxable  debt  other  than 
a  State  or  local  bond  is  not  treated  as  a 
refunding  for  purposes  of  this  rule.  In 
addition,  the  final  regulations 
redesignate  this  provision,  which  was 
previously  contained  in  §  1.103-8(a)(5). 
as  new  §1.142—4. 

B.  Section  1.148-1— Definitions  and 
Elections 

1.  Bonds  Financing  a  Working  Capital 
Reserve 

The  June  1993  regulations  provide 
that  replacement  proceeds  may  arise  if 
a  working  capital  reserve  is  directly  or 
indirectly  financed  with  bond  proceeds, 
but  not  to  the  extent  the  issuer  has 
maintained  a  working  capital  reserve. 
The  proposed  regulations  provide  a 
method  for  determining  whether  an 
issuer  has  maintained  a  working  capital 
reserve.  This  method  is  based  on  the 
average  amount  of  working  capital 


maintained  by  the  issuer  before  the 
issue  date  of  the  bonds. 

One  commentator  stated  that  start-up 
operations  are  unable  to  demonstrate 
any  average  reserves  for  past  periods 
and,  therefore,  cannot  show  that  they 
have  not  indirectly  financed  a  working 
capital  reserve  with  bond  proceeds. 

The  determination  of  whether  an 
issuer  has  financed  a  working  capital 
reserve  with  bond  proceeds  is  based  on 
facts  and  circumstances.  The  method  in 
the  proposed  regulations  provides  one 
way  of  making  that  determination.  An 
issuer  may  use  alternative  methods  to 
establish  that  a  working  capital  reserve 
is  not  indirectly  financed  with  bond 
proceeds.  Therefore,  the  final 
regulations  adopt  the  provision  in  the 
proposed  regulations. 

2.  Definition  of  Investment-Type 
Property 

The  proposed  regulations  clarify  that 
the  definition  of  investment-type 
properfy  includes  a  contract  that  would 
be  a  hedge  under  §  1.1 48-4  (h)  except 
that  it  contains  a  significant  investment 
element.  The  proposed  regulations  also 
provide  that  an  interest  rate  cap 
contains  a  significant  investment 
element  if  the  payments  for  the  cap  are 
made  more  quickly  than  in  level  annual 
installments  over  the  term  of  the  cap, 
the  cap  hedges  a  bond  that  is  not  a 
variable  rate  debt  instrument  (VRDI) 
under  §  1.1275-5.  or  the  cap  rate  is  less 
than  the  on-market  swap  rate  on  the 
date  the  cap  is  entered  into. 

Commentators  requested  that  the 
provisions  relating  to  whether  an 
interest  rate  cap  contains  a  significant 
investment  element  be  deleted  because 
they  asserted  that  those  conditions  do 
not  give  rise  to  an  expected  return  from 
the  cap.  One  commentator  stated  that 
these  rules  were  misplaced  and  should 
be  included  in  the  provision  in  §  1.148- 
4(h)  dealing  with  significant  investment 
element. 

The  final  regulations  modify  the 
proposed  regulations  in  several  ways. 
First,  the  provision  that  a  cap  contains 
a  significant  investment  element  if  the 
cap  rate  is  less  than  the  on-market  swap 
rate  has  been  deleted.  The  deletion  of 
this  rule  is  balanced  by  another  rule 
addressing  the  timing  of  payments  for  a 
cap.  (See  discussion  below.)  Second,  the 
requirement  relating  to  the  pattern  of 
payments  for  a  cap  and  the  prohibition 
on  hedging  an  instrument  other  than  a 
VRDI  have  been  moved  to  §  1.148-4(h). 
(See  discussion  below.)  Third,  the  final 
regulations  clarify  that  investment-type 
properfy  includes  only  the  investment 
element  of  a  hedge  that  contains  a 
significant  investment  element.  This 


element  does  not  necessarily  include  all 
payments  on  or  receipts  from  a  hedge. 

C.  Section  1.148-4 — Yield  on  an  Issue  of 
Bonds 

1.  Yield  on  Certain  Mortgage  Revenue 
and  Student  Loan  Bonds 

The  proposed  regulations  provide 
that,  for  purposes  of  applying  sections 
148  and  143(g)  to  a  variable  yield  issue 
of  qualified  mortgage  bonds,  qualified 
veterans'  mortgage  bonds,  or  qualified 
student  loan  bonds,  the  yield  on  the 
issue  is  computed  over  the  term  of  the 
issue,  and  §  1.148-4(d)  (relating  to 
conversion  bom  a  variable  yield  issue  to 
a  fixed  yield  issue)  does  not  apply.  The 
proposed  regulations  also  address  how 
to  compute  yield  over  the  term  of  the 
issue. 

One  commentator  requested  that  this 
rule  be  amended  so  it  applies  only  for 
yield  restriction  purposes  or  only  to 
variable  yield  issues  that  are  expected  to 
convert  to  fixed  yield  issues.  The 
commentator  explained  that  applying 
the  rule  for  rebate  purposes  may  be 
inappropriate.  The  final  r^ulations 
generally  adopt  this  comment  by 
providing  that  the  rule  applies  only  to 
issues  that  are  expected  to  convert  to  a 
fixed  yield  and  only  for  purposes  of 
applying  sections  148  and  143(g)  to 
purpose  investments. 

2.  Qualified  Hedging  Transactions 

a.  Definition  of  hedge.  The  final 
regulations  expand  the  definition  of 
hedge  to  include  certain  hedges  of 
bonds  of  an  issue  that  would  otherwise 
be  a  fixed  yield  issue  (a  fixed-to-variable 
hedge).  Genially,  a  fixed-to-variable 
hedge  must  be  entered  into  no  later  than 
15  days  after  the  issue  date  of  the  issue 
(or  the  deemed  issue  date  under 

§  1.148-4(d))  or  no  later  than  the 
expiration  of  another  qualified  hedge 
with  respect  to  the  bonds.  The 
permitted  fixed-to-variable  hedges  are 
limited  in  this  manner  to  minimize  the 
complex  computations  and  potential  for 
abuse  that  may  arise  if  an  issue  switches 
between  fixed  yield  treatment  and 
variable  yield  treatment  during  the  term 
of  the  issue.  Comments  are  requested  on 
the  extent  to  which  other  fixed-to- 
variable  hedges  should  be  treated  as  a 
hedge. 

b.  Significant  investment  element 
The  definition  of  investment-type 
properfy  in  the  proposed  regulations 
provides  that  an  interest  rate  cap 
contains  a  significant  investment 
element  if  the  payments  for  the  cap  are 
made  more  quickly  than  in  level  annual 
installments.  Commentators  requested 
that  this  provision  be  deleted  because 
they  asserted  that  early  payment  of  a 


cap  premium  never  gives  rise  to  an 
expected  return  bom  the  cap. 

Amounts  paid  for  an  interest  rate  cap 
generally  relate  increasingly  to  the  later 
years  of  the  term  of  the  cap.  Thus,  this 
rule  reflects  the  concern  that  the  issuer 
receives  an  arbitrage  benefit  by  making 
a  prepajrment.  This  prepayment  concern 
also  arises  in  connection  with  other 
types  of  hedges  when  an  issuer  makes 
payments  before  the  period  to  which 
those  payments  relate.  Therefore,  the 
final  regulations  provide  that  a  hedge 
contains  a  significant  investment 
element  if  the  issuer's  payments  for  the 
hedge  are  significanUy  frttnt-loaded.  In 
addition,  a  hedge  contains  a  significant 
investment  element  if  the  issuer's 
payments  are  significanUy  back-loaded. 
The  final  regulations  also  include  a 
special  rule  for  caps  that  permits  cap 
fees  to  be  paid  in  level  installments  over 
the  term  of  the  cap. 

c.  Interest  basea.  The  definition  of 
investment-type  properfy  in  the 
proposed  regulations  provides  that  an 
interest  rate  cap  contains  a  significant 
investment  element  if  the  cap  hedges  a 
bond  that  is  not  a  VRDI  within  the 
meaning  of  §  1.1275-5.  Commentators 
requested  that  this  provision  be  deleted 
because  they  asserted  that  hedging  a 
bond  that  is  not  a  VRDI  does  not  give 
rise  to  an  expected  return  from  the  cap. 

The  final  regulations  clarify  that  a 
contract  meets  the  requirement  that  it  be 
interest  based  only  if.  (i)  before  the 
contract  is  taken  into  account,  each 
hedged  bond  is  a  type  of  obligation  that 
is  respected  as  solely  tax-exempt  debt 
under  the  original  issue  discount 
regulations  (i.e.,  a  fixed  rate  bond,  a 
VRDI  within  the  meaning  of  §  1.1275-5 
that  is  not  based  on  an  objective  rate 
other  than  a  qualified  inverse  floating 
rate  or  a  qualified  inflation  rate,  a  tax- 
exempt  obligation  described  in 
§  1.1275-4(d)(2).  or  an  inflation-indexed 
debt  instrument  within  the  meaning  of 
S  1.1275-7T),  and  (ii)  after  tiie  contract 
is  taken  into  account,  each  hedged  bond 
is  substantially  the  same  as  one  of  these 
types  of  debt  instruments. 

d.  Timing  and  allocation  of  payments. 
The  proposed  regulations  provide  that 
the  period  to  which  a  payment  made  by 
the  issuer  relates  is  based  on  general 
Federal  income  tax  principles,  and  that 
generally  a  payment  received  by  the 
issuer  is  taken  into  account  in  the 
period  that  the  interest  payment  that  the 
payment  hedges  is  required  to  be  made. 
The  final  regulations  amend  these  rules 
to  provide  that  payments  made  or 
received  by  the  issuer  under  a  qualified 
hedge  are  taken  into  account  in  the 
period  that  those  amounts  would  be 
treated  as  income  or  deductions  under 

§  1.446-4  (without  regard  to  the 
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exclusion  from  §  1.446-4  for  tax-exempt 
obligations). 

e.  Certain  variable  yield  bonds  treated 
as  fixed  yield  bonds — certain 
tenninations  disregarded.  Under  the 
June  1993  regulations,  a  variable  yield 
issue  is  treated  as  a  fixed  yield  issue  if 
the  issuer  enters  into  a  qualified  hedge 
that  meets  certain  requirements.  The 
proposed  regulations  in  general  provide 
that  upon  a  termination  of  this  type  of 
qualified  hedge,  the  issue  of  which  the 
hedged  bonds  are  a  part  is  treated  for 
purposes  of  §  1.148-3  (relating  to  rebate) 
as  if  it  were  reissued  as  of  the 
termination  date.  The  proposed 
regulations  also  provide  that  the 
termination  will  be  disregarded  (i.e.,  the 
issue  will  continue  to  be  treated  as  a 
fixed  yield  issue)  if  (i)  the  issuer 
immediately  replaces  the  terminated 
hedge  and  there  is  no  change  in  the 
yield  or  (ii)  the  termination  is  caused  by 
the  bankruptcy  or  insolvency  of  the 
hedge  provider  and  the  Commissioner 
determines  that  the  termination 
occurred  without  any  action  by  the 
issuer.  The  final  regulations  modify  the 
proposed  regulations  by  deleting  the 
provision  relating  to  terminations  of  a 
qualified  hedge  caused  by  the 
bankruptcy  or  insolvency  of  the  hedge 
provider  because,  unless  the  issuer 
enters  into  a  replacement  hedge,  any 
termination  of  the  hedge  may  cause  a 
change  in  the  yield  on  the  bonds. 

f.  Certain  acquisition  payments.  The 
proposed  regulations  provide  that  if  an 
issuer  receives  a  single,  up-front 
payment  relating  to  the  off-market 
portion  of  an  otherwise  qualified  hedge, 
the  hedge  does  not  fiail  to  be  a  qualified 
hedge  as  long  as  the  off-market  rates  are 
separately  identified  and  are  not  taken 
into  account  in  determining  yield  on  the 
bonds.  The  proposed  regidations  also 
provide  that  the  on-market  rates  are 
determined  as  of  the  date  the  parties 
enter  into  the  contract.  The  final 
regulations  adopt  this  rule.  In  the  case 
of  hedges  entered  into  before  the  issue 
date  (e.g.,  a  forward  swap),  the  on- 
market  rate  is  the  forward  on-market 
rate  on  the  date  the  parties  enter  into  the 
hedge. 

g.  Treatment  of  hedges  entered  into 
before  issue  date  of  hedged  bonds.  The 
proposed  regulations  provide  that  a 
hedge  entered  into  before  the  issue  date 
may  be  a  qualified  hedge,  even  if  the 
payments  received  by  the  issuer  do  not 
correspond  to  interest  payments  on  the 
hedged  bonds.  Commentators  requested 
clarification  about  what  other  special 
rules  apply  to  diese  types  of  hedges.  In 
particular,  conunentators  suggested  that 
payments  made  or  received  by  an  issuer 
before  the  issue  date  should  not  prevent 


these  types  of  hedges  from  treatment  as 
a  qualified  hedge. 

The  final  regulations  clarify  the 
treatment  of  two  different  types  of 
hedges  entered  into  before  the  issue 
date.  First,  if  an  issuer  expects  that  a 
hedge  will  be  closed  in  connection  with 
the  issuance  of  bonds,  payments  on  the 
hedge  made  or  received,  or  deemed 
made  or  received,  adjust  the  issue  price 
of  the  hedged  bonds.  For  this  purpose, 
issue  price  is  adjusted  by  taking  into 
account  the  future  value  as  of  the  issue 
date  of  the  payments  made  or  received 
before  the  issue  date.  Second,  if  an 
issuer  does  not  expect  that  a  hedge  will 
be  closed  in  connection  with  the 
issuance  of  the  bonds  and  does  not  close 
the  hedge  in  connection  with  the 
issuance  of  the  bonds,  the  payments  and 
receipts  on  the  hedge  adjust  payments 
and  receipts  on  the  hedged  bonds  in  the 
same  manner  as  other  qualified  hedges. 
Payments  on  the  hedge  made  by  the 
issuer  before  the  issue  date,  however, 
are  not  taken  into  account  for  purposes 
of  determining  yield  on  the  hedged 
bond. 

h.  Authority  of  Commissioner.  The 
proposed  regulations  permit  the 
Commissioner  to  determine  that  a 
contract  is  not  a  qualified  hedge  if 
treating  the  contract  as  a  qualified  hedge 
provides  a  material  potential  for 
arbitrage.  In  addition,  the  proposed 
regulations  permit  the  Commissioner  to 
recompute  the  yield  on  an  issue  by 
taking  into  account  a  hedge  if  the  issuer 
fails  to  meet  the  qualified  hedge  rules 
and  the  failure  distorts  the  yield  or 
otherwise  fails  to  clearly  reflect  the 
economic  substance  of  the  transaction. 

Some  commentators  asserted  that  this 
grant  of  authority  is  too  broad  and  adds 
imcertainty  about  the  proper  treatment 
of  certain  transactions  that  are  not 
specifically  addressed  by  the 

Tlations,  such  as  asset  hedges, 
general,  an  issuer  may  choose 
whether  a  hedge  is  treated  as  a  qualified 
hedge,  as  long  as  that  choice  is 
prospective.  Section  1.148-1 0(e)  gives 
the  Commissioner  the  authority  to 
depart  &t)m  the  rules  of  §§  1.148-1 
through  1.148-11  to  reflect  the 
economic  substance  of  a  transaction  if  a 
principal  purpose  of  the  transaction  is 
to  obtain  an  arbitrage  benefit  that  is 
inconsistent  with  the  purposes  of 
section  148.  Therefore,  in  general  a 
separate  anti-abuse  rule  is  unnecessary. 
The  final  regidations  amend  §  1.148- 
10(e)  to  clarify  that  the  actions  the 
Commissioner  may  take  to  clearly 
reflect  the  economic  substance  of  a 
transaction  include  treating  a  hedge  as 
a  qualified  hedge  or  treating  a  hedge  as 
other  than  a  qualified  hedge.  Because 
special  considerations  apply  to 


identification  of  hedges  entered  into 
before  the  issue  date  of  the  hedged 
bonds,  the  final  regulations  also  provide 
that  this  type  of  hedge  will  be  treated  as 
a  hedge  of  bonds  that  are  similar  to  the 
bonds  that  the  issuer  expected  to  issue 
when  it  entered  into  the  hedge. 

i.  Asset  hedging.  The  proposed 
regulations  do  not  provide  specific  rules 
for  the  treatment  of  hedges  of  assets 
allocable  to  the  proceeds  of  tax-exempt 
bonds.  One  commentator  suggested  that 
the  regulations  extend  the  integration 
principles  currently  applicable  to 
qualified  hedges  to  include  comparable 
principles  for  hedges  of  assets  allocable 
to  the  proceeds  of  tax-exempt  bonds. 
The  final  regulations  do  not  adopt  this 
comment  or  provide  specific  rules  for 
asset  hedging.  However,  comments  are 
requested  relating  to  the  proper 
treatment  of  asset  hedges  for  purposes  of 
section  148. 

D.  Section  1.148-5— Yield  and 
Valuation  of  Investments 

1.  Permissive  Application  of  Single 
Investment  Rules  to  Certain  Yield 
Restricted  Investments  for  all  Purposes 
of  Section  148 

The  proposed  regulations  provide  that 
for  all  purposes  of  section  148,  an  issuer 
may  blend  the  yield  of  all  yield 
restricted,  nonpurpose  investments  in  a 
refunding  escrow  and  a  sinking  fund 
that  is  reasonably  expected  as  of  the 
issue  date  to  be  maintained  to  reduce 
the  yield  on  the  investments  in  the 
refunding  escrow.  Commentators 
requested  that  this  rule  be  amended  to 
permit  blending  of  the  yield  on  all  yield 
restricted  nonpurpose  investments.  The 
final  regulations  do  not  adopt  this 
comment  because  a  more  flexible  yield 
blending  rule  could  permit  avoidance  of 
the  requirement  that  rebatable  arbitrage 
must  be  paid  for  periods  of  no  greater 
than  5  years.  In  addition,  the  final 
regulations  clarify  that  the  rule  applies 
only  to  sinking  funds  that  are 
reasonably  expected  as  of  the  issue  date 
to  be  established  and  maintained  solely 
to  reduce  the  yield  on  the  investments 
in  the  refunding  escrow.  For  example, 
the  rule  does  not  apply  to  investments 
in  a  reasonably  required  reserve  fund 
that  the  issuer  intends  to  use  to  reduce 
the  yield  on  the  investments  in  a 
refunding  escrow. 

2.  Maimer  of  Payment  of  Yield 
Reduction  Payments 

The  proposed  regulations  provide  that 
yield  reduction  payments  must  be  made 
at  the  same  time  and  in  the  same 
maimer  as  rebate  amoimts  are  required 
to  be  paid  under  §  1.14ft-3(f).  and  that 
the  date  a  payment  is  required  to  be 


paid  is  determined  without  regard  to 
§  1.148-3(h).  which  allows  the  issuer  to 
pay  a  penalfy  in  lieu  of  loss  of  tax- 
exemption  in  certain  situations.  The 
proposed  regulations  also  provide  that  a 
yield  reduction  payment  that  is  paid 
untimely  is  not  taken  into  account 
unless  the  Commissioner  determines 
that  the  failiue  to  pay  timely  is  not  due 
to  willful  neglect. 

One  commentator  noted  that  this  rule 
imposes  a  procedural  standard  that  is 
different  frt>m  the  rules  regarding  late 
rebate  payments  and  requested  that  this 
rule  be  amended  to  eliminate  the 
requirement  of  action  by  the 
Commissioner  and  to  otherwise  conform 
to  the  rules  for  late  payment  of  rebate. 
The  final  regulations  adopt  this 
comment. 

3.  External  Commingled  Funds 

The  June  1993  regulations  provide 
that  an  issuer  that  invests  in  a 
commingled  fund  may  take  indirect 
administrative  costs  of  the  commingled 
fund  into  account  for  purposes  of 
determining  payments  and  receipts  on 
nonpurpose  investments  if  certain 
requirements  are  met.  In  general,  the 
issuer  and  any  related  parties  must  not 
own  more  than  10  percent  of  the 
beneficial  interest  in  the  fund.  The 
proposed  regulations  provide  a  test  for 
determining  whether  the  10  percent 
limit  is  met. 

One  commentator  stated  that  under 
the  method  for  determining  whether  the 
10  percent  requirement  is  met  the 
investor  is  uncertain  whether  its  deposit 
will  cause  it  to  exceed  the  10  percent 
limit,  whether  actions  of  another 
investor  will  cause  it  to  exceed  the  10 
percent  limit  at  any  time  for  the 
duration  of  this  investment,  whether  the 
whole  fund  is  tainted  if  one  investor 
exceeds  the  10  percent  limit,  whether 
the  impact  is  limited  to  those  days  that 
the  10  percent  limit  is  exceeded,  how 
the  10  percent  limit  is  measured,  and 
whether  the  semiannual  period  is  a 
fixed  or  a  floating  period.  The 
commentator  suggested  that  the  test 
should  be  applied  only  at  the  time  that 
a  deposit  is  made  and  the  result  should 
not  be  affected  by  simultaneous  or 
subsequent  activify  in  the  pool. 

The  final  regulations  generally  adopt 
this  suggestion.  The  final  regulations 
clarify  that  this  rule  applies  only  to 
widely  held  commingled  funds  and  that 
the  determination  of  whether  a  fund  is 
widely  held  is  based  on  the  average 
number  of  investors  during  the 
immediately  preceding,  fixed, 
semiannual  period  chosen  by  the  fund 
(e.g. ,  semiannual  periods  ending  June  30 
and  December  31).  Thus,  the 
determination  of  whether  any  issuer 


that  has  invested  in  a  commingled  fund 
may  take  indirect  administrative  costs 
into  account  may  change  frt>m  one  6- 
month  period  to  another.  The  final 
regulations  also  provide  that  the 
determination  of  whether  an  investor 
exceeds  the  10  percent  limit  is  made  on 
the  date  of  deposit  into  the  commingled 
fund  and  whether  that  investor  exceeds 
the  10  percent  limit  is  not  affected  by 
subsequent  actions  of  investors  in  the 
fund.  In  addition,  if  any  investor 
exceeds  the  10  percent  limit,  no  investor 
in  the  fund  may  take  indirect 
administrative  costs  into  account  until 
that  investor  makes  sufficient 
withdrawals  from  the  fund  to  meet  the 
10  percent  limit.  Thus,  if  a  fund 
continues  to  be  widely  held  and  does 
not  accept  any  deposits  from  an  investor 
that  exceeds  the  10  percent  limit,  all 
issuers  that  have  invested  tax-exempt 
bond  proceeds  in  the  fund  may  take  the 
indirect  administrative  costs  of  the  fund 
into  account. 

4.  Qualified  Administrative  Costs  of 
Guaranteed  Investment  Contracts 

The  June  1993  regulations  generally 
provide  that  administrative  costs  must 
be  reasonable  in  order  to  be  qualified 
administrative  costs.  The  proposed 
regulations  provide  that  a  broker's 
commission  for  a  guaranteed  investment 
contract  is  treated  as  an  administrative 
cost  and  is  not  a  qualified 
administrative  cost  to  the  extent  that  the 
present  value  of  the  fee  exceeds  the 
present  value  of  annual  payments  equal 
to  .05  percent  of  the  weighted  average 
amount  reasonably  expected  to  be 
invested  each  year  during  the  term  of 
the  contract.  The  final  regulations 
clarify  that  a  broker's  commission  is  a 
qualified  administrative  cost  to  the 
extent  it  does  not  exceed  the  lesser  of  a 
reasonable  amount  or  the  .05  percent 
limit.  No  inference  should  be  drawn 
that  there  are  necessarily  any  situations 
in  which  a  commission  equal  to  .05 
percent  is  reasonable. 

E.  Section  1.150-1— Definitions 

ThJB  proposed  regulations  define 
"issue"  for  all  purposes  of  sections  103 
and  141  through  150.  The  final 
regulations  adopt  the  definition  as 
proposed  with  one  modification.  The 
final  regulations  delete  the  rule  that  a 
variable  jrield  bond  is  treated  as  sold  on 
its  issue  date  and  clarify  that  the 
definition  of  "sale  date"  applies  to  all 
bonds. 

The  proposed  regulations  also  provide 
a  special  nUe  relating  to  the  treatment 
of  general  obligation  bonds  sold  and 
issued  on  the  same  dates  pursuant  to  a 
single  offering  document  as  part  of  the 
same  issue.  Conunentators  expressed 


concern  that  this  special  rule  is 
mandatory  and  conflicts  with  other 
rules  relating  to  the  determination  of 
whether  bonds  are  part  of  a  single  issue. 
The  commentators  requested  that  the 
relationship  of  the  rules  be  clarified  and 
that  the  general  obligation  rule  not  be 
mandatory. 

The  final  regulations  generally  adopt 
these  comments  by  permitting  an  issuer 
to  elect  to  treat  tax-exempt  general 
obligation  bonds  sold  and  issued  on  the 
same  dates  pursuant  to  a  single  offering 
document  as  part  of  the  saune  issue. 
However,  taxable  bonds  still  must  be 
treated  as  a  separate  issue.  A  proposed 
amendment  to  the  exception  for  taxable 
bonds  in  §  1.1 50-1  (c)(2).  proposed  in 
regulations  published  in  the  Federal 
Register  on  December  30,  1994,  is  not 
addressed  by  these  final  regulations. 

F.  Effective  Dates 

The  final  regulations  generally  are 
effective  for  bonds  issued  on  or  after 
July  8, 1997.  An  issuer  generally  may 
apply  the  final  regulations  to  bonds  that 
are  outstanding  on  July  8. 1997  and  to 
which  certain  prior  regulations  apply.  In 
addition,  the  rules  in  the  temporary 
regulations  have  been  redesignated  as 
§§  1.148-lA  Uirough  1.148-6A,  1.148- 
9A,  1.14&-10A.  1.148-llA.  1.149(d)- 
lA.  and  1.150-lA  and.  together  with  the 
applicable  provisions  of  the  June  1993 
regulations,  continue  to  apply  to  bonds 
issued  before  July  8,  1997. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Brigitte  Finley  and 
William  P.  Cejudo,  Office  of  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 
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List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.148-llT  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  •  *  * 

Par.  2.  In  §  1.103-8.  paragraph  (a)(5) 
is  revised  to  read  as  follows: 

}  1.103-8    Intarast  on  bonds  to  financa 
oartam  axemfM  fadltties. 

(a)*  *  • 

(5)  Limitation,  (i)  A  facility  qualifies 
under  this  section  only  to  the  extent  that 
there  is  a  valid  reimbursement 
allocation  under  §  1.150-2  with  respect 
to  expenditures  that  are  incurred  before 
the  issue  date  of  the  bonds  to  provide 
the  facility  and  that  are  to  be  paid  with 
the  proceeds  of  the  issue.  In  addition,  if 
the  original  use  of  the  facility  begins 
before  the  issue  date  of  the  bonds,  the 
facility  does  not  qualify  under  this 
section  if  any  person  that  was  a 
substantial  user  of  the  facility  at  any 
time  during  the  5-year  period  before  the 
issue  date  or  any  related  person  to  that 
user  receives  (directly  or  indirectly)  5 
percent  or  more  of  the  proceeds  of  the 
issue  for  the  user's  interest  in  the 
facility  and  is  a  substantial  user  of  the 
facility  at  any  time  during  the  5-year 
period  after  the  issue  date,  unless — 

(A)  An  official  intent  for  the  facility 
is  adopted  under  §  1.150-2  within  60 
days  sdter  the  date  on  which  acquisition, 
construction,  or  reconstruction  of  that 
facility  commenced;  and 

(B)  For  an  acquisition,  no  person  that 
is  a  substantial  user  or  related  person 
after  the  acquisition  date  was  also  a 
substantial  user  more  than  60  days 
before  the  date  on  which  the  official 
intent  was  adopted. 

(ii)  A  facility,  the  original  use  of 
which  commences  (or  the  acquisition  of 
which  occurs)  on  or  after  the  issue  date 
of  bonds  to  provide  that  facility, 
qualifies  under  this  section  only  to  the 
extent  that  an  official  intent  for  the 
facility  is  adopted  under  §  1.150-2  by 
the  issuer  of  the  bonds  within  60  days 
after  the  commencement  of  the 


construction,  reconstruction,  or 
acquisition  of  that  facility.  Temporary 
construction  or  other  financing  of  a 
facility  prior  to  the  issuance  of  the 
bonds  to  provide  that  facility  will  not 
cause  that  facility  to  be  one  that  does 
not  qualify  under  this  paragraph 

(a)(5)(ii). 

(iii)  For  purposes  of  paragraph  (a)(5)(i) 
oif  this  section,  substantial  user  has  the 
meaning  used  in  section  147(a)(1), 
related  person  has  the  meaning  used  in 
section  144(a)(3),  and  a  user  that  is  a 
governmental  unit  within  the  meaning 
of  §  1.103-1  is  disregarded. 

(iv)  Except  to  the  extent  provided  in 
§§  1.142-4(d).  1.148-llA(i).  and  1.150- 
2(j).  this  paragraph  (a)(5)  applies  to 
bonds  issued  after  June  30. 1993.  and 
sold  before  July  8. 1997.  See  §  1.142- 
4(d)  for  rules  relating  to  bonds  sold  on 
or  after  July  8. 1997. 
•        •        •        *        • 

S1.103-8T    [Raniovad] 

Par.  3.  Section  1.103-8T  is  removed. 

Par.  4.  Section  1.142-4  is  added  to 
read  as  follows: 

§1.142-4    Usa  Of  proceeds  to  provide  a 
facility. 

(a)  In  general.  (Reserved). 

(b)  Reimbursement  allocations.  If  an 
expenditure  for  a  facility  is  paid  before 
the  issue  date  of  the  bonds  to  provide 
that  facility,  the  facility  is  described  in 
section  142(a)  only  if  the  expenditure 
meets  the  requirements  of  §  1.150-2 
(relating  to  reimbursement  allocations). 
For  purposes  of  this  paragraph  (b).  if  the 
proceeds  of  an  issue  are  used  to  pay 
principal  of  or  interest  on  an  obligation 
other  than  a  State  or  local  bond  (for 
example,  temporary  construction 
financing  of  the  conduit  borrower),  that 
issue  is  not  a  refunding  issue,  and,  thus, 
§  1.150-2(g)  does  not  apply. 

(c)  Limitation  on  use  of  facilities  by 
substantial  users— (1)  In  general.  If  the 
original  use  of  a  facility  begins  before 
the  issue  date  of  the  bonds  to  provide 
the  facility,  the  facility  is  not  described 
in  section  142(a)  if  any  person  that  was 
a  substantial  user  of  the  facility  at  any 
time  during  the  5-year  period  before  the 
issue  date  or  any  related  person  to  that 
user  receives  (directly  or  indirectly)  5 
percent  or  more  of  the  proceeds  of  the 
issue  for  the  user's  interest  in  the 
facility  and  is  a  substantial  user  of  the 
facility  at  any  time  during  the  5-year 
period  after  ihe  issue  date,  unless — 

(i)  An  official  intent  for  the  facility  is 
adopted  under  §  1.150-2  within  60  days 
after  the  date  on  which  acquisition, 
construction,  or  reconstruction  of  that 
facility  commenced;  and 

(ii)  For  an  acquisition,  no  person  that 
is  a  substantial  user  or  related  person 


after  the  acquisition  date  was  also  a 
substantial  user  more  than  60  days 
before  the  date  on  which  the  official 
intent  was  adopted. 

(2)  Definitions.  For  purposes  of 
paragraph  (c)(1)  of  this  section, 
substantial  user  has  the  meaning  used 
in  section  147(a)(1),  related  person  has 
the  meaning  used  in  section  144(a)(3), 
and  a  user  diat  is  a  governmental  imit 
within  the  meaning  of  S  1.103-1  is 
disregarded. 

(d)  Effective  date— (1)  In  general.  This 
section  applies  to  bonds  sold  on  or  after 
July  8.  1997.  See  §  1.103-^(a)(5)  for 
rules  applicable  to  bonds  sold  before 
that  date. 

(2)  Elective  retroactive  application. 
An  issuer  may  apply  this  section  to  any 
bond  sold  before  July  8. 1997. 

Par.  5.  In  §  1.148-0,  paragraph  (c)  is 
amended  as  follows: 

1.  An  entry  for  §  1.148-1,  paragraph 
(e)  is  added. 

2.  The  entries  for  §  1.148-4,  paragraph 
(h)(4)  and  (h)(5)  are  revised. 

3.  An  entry  for  §  1.148-4,  paragraph 
(h)(6)  is  added. 

4.  An  entry  for  §  1.148-11,  paragraph 
(b)(3)  is  added. 

5.  Entries  for  §1.148-11,  paragraphs 
(c)(1)  and  (g)  are  revised. 

6.  Entries  for  §  1.148-11.  paragraphs 
(h)  and  (i)  are  removed. 

The  revised  and  added  provisions 
read  as  follows: 

fl.l48-0    Scope  and  talile  of  contents. 


(c)*  •  * 

§1.1 48-1    Definitions  and  elections. 

•  •         *         •         * 

(e)  Investment-type  property. 

•  •         *         •         • 

§1.1 48-4    Yield  on  an  issue  of  bonds. 

•  •         •         •         • 

(h)"  •  • 

(4)  Certain  variable  yield  bonds  treated  as 
fixed  yield  bonds. 

(5)  Contracts  entered  into  before  issue  date 
of  hedged  Iwnd. 

(6)  Authority  of  the  Commissioner. 


§1.148-1 1    Effective  dates. 

(b)*  •  • 

(3)  No  elective  retroactive  application  for 
hedges  of  fixed  rate  issues. 

(€)•*• 

(1)  Retroactive  application  of  overpayment 
recovery  provisions. 
•         •         *         •         • 

(g)  Provisions  applicable  to  certain  bonds 
sold  before  effective  date. 


§§1.14S-1T.  1.148-2T,  1.148-3T,  1.148-4T, 
1.148-5T.  1.148-6T,  1.148-9T,  1.148-10T, 
and  1.148-11T    [Redesignated  as  §§  1-148- 
1A,  1.148-2A,  1.148-3A,  1.148-4A,  1.148- 
5A.  1.148-6A.  1.148-9A,  1.148-10A,  and 
1.148-11  A] 

Par.  6.  Sections  1.148-lT,  1.148-2T, 
1.148-3T,  1.148-4T,  1.148-5T,  1.148- 
6T.  1.148-9T.  1.148-lOT.  and  1.148- 
llT  are  redesignated  as  §§  1.148-lA. 
1.148-2A.  1.148-3A,  1.148-4A,  1.148- 
5A.  1.148-6A.  1.148-9A.  1.148-lOA. 
and  1.148-llA,  respectively,  and  added 
under  an  undesignated  centerheading 
immediately  preceding  the 
undesignated  centerheading 
"Deductions  for  Personal  Exemptions" 
to  read  as  follows: 

Regulations  Applicable  to  Certain 
Bonds  Sold  Prior  to  July  8, 1997. 

Par.  6a.  The  section  headings  of 
newly  designated  §§  1.148-lA.  1.148- 
2A.  1.148-3A.  1.148-4A.  1.148-5A, 
1.148-6A,  1.148-9A,  1.148-lOA,  and 
1.1 48-11 A  are  amended  by  removing 
the  language  "(temporary)". 

Par.  7.  Section  1.148-1  is  amended  as 
follows: 

1.  Paragraph  (b)  is  amended  by 
revising  the  definition  of  Investment- 
type  property,  by  adding  the  definition 
of  Replacement  proceeds  in  alphabetical 
order,  and  by  adding  a  new  sentence  at 
the  end  of  the  definition  of  Sale 
proceeds. 
.  2.  Paragraph  (c)(4)(ii)(A)  is  revised. 

3.  Paragraph  (e)  is  added. 

The  revised  and  added  provisions  read 
as  follows: 

§1.148-1    Definitions  and  electlona. 

•        •        •        *        • 

(b)*  •  • 


Investment-type  property  is  defined  in 
paragraph  (e)  of  this  section. 

***** 

Replacement  proceeds  is  defined  in 
paragraph  (c)  of  this  section. 

***** 

Sale  proceeds  *   *   *  See  also  §  1.148- 
4(h)(5)  treating  amounts  received  upon 
the  termination  of  certain  hedges  as  sale 
proceeds. 

(c)*  •  • 
(4)*  *  . 

(ii)  Bonds  financing  a  working  capital 
reserve — (A)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(c)(4)(ii)(B)  of  this  section,  replacement 
proceeds  arise  to  the  extent  a  working 
capital  reserve  is.  directly  or  indirectly, 
financed  with  the  proceeds  of  the  issue 
(regardless  of  the  expenditure  of 
proceeds  of  the  issue).  Thus,  for 
example,  if  an  issuer  that  does  not 
maintain  a  working  capital  reserve 


borrows  to  fund  a  working  capital 
reserve,  the  issuer  will  have 
replacement  proceeds.  To  determine  the 
amount  of  a  working  capital  reserve 
maintained,  an  issuer  may  use  the 
average  amount  maintained  as  a 
working  capital  reserve  during  annual 
periods  of  at  least  1  yearl  the  last  of 
which  ends  within  1  year  before  the 
issue  date.  For  example,  the  amount  of 
a  working  capital  reserve  may  be 
computed  using  the  average  of  the 
beginning  or  ending  monthly  balances 
of  the  amount  miaintained  as  a  reserve 
(net  of  unexpended  gross  proceeds) 
during  the  1  year  period  preceding ihe 
issue  date. 
•        •        *        •        • 

(e)  Investment-type  property— (1)  In 
general.  Investment-type  property 
includes  any  property,  other  than 
property  described  in  section  148(b)(2) 
(A),  (B),  (C),  or  (E),  that  is  held 
principally  as  a  passive  vehicle  for  the 
production  of  income.  For  this  purpose, 
production  of  income  includes  any 
benefit  based  on  the  time  value  of 
money,  including  the  benefit  from 
making  a  prepayment. 

(2)  Non-customary  prepayments. 
Except  as  otherwise  provided  in  this 
paragraph  (e),  a  prepayment  for  property 
or  services  gives  rise  to  investment-type 
property  if  a  principal  purpose  for 
prepaying  is  to  receive  an  investment 
return  &om  the  time  the  prepayment  is 
made  until  the  time  payment  otherwise 
would  be  made.  A  prepayment  does  not 
give  rise  to  investment-type  property 
if— 

(i)  The  prepayment  is  made  for  a 
substantial  business  purpose  other  than 
investment  return  and  the  issuer  has  no 
conunercially  reasonable  alternative  to 
the  prepayment;  or 

(ii)  Prepayments  on  substantially  the 
same  terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing. 

(3)  Certain  hedges.  Investment-type 
property  also  includes  the  investment 
element  of  a  contract  that  is  a  hedge 
(within  the  meaning  of  §  1.148- 
4(h)(2)(i)(A))  and  that  contains  a 
significant  investment  element  because 
a  payment  by  the  issuer  relates  to  a 
conditional  or  unconditional  obligation 
by  the  hedge  provider  to  make  a 
payment  on  a  later  date.  See  §  1.148- 
4(h)(2)(ii)  relating  to  hedges  with  a 
significant  investment  element. 

Par.  8.  In  §  1.148-2,  paragraph 
(b)(2)(ii)  is  revised  to  read  as  follows: 

§1.148^    General  arbitrage  yield 
restriction  rules. 


(b) 


(2)*   •  • 

(ii)  Exceptions  to  certification 
requirement.  An  issuer  is  not  required 
to  make  a  certification  for  an  issue 
under  paragraph  (b)(2)(i)  of  this  section 
if— 

(A)  The  issuer  reasonably  expects  as 
of  the  issue  date  that  there  will  be  no 
unspent  gross  proceeds  after  the  issue 
date,  other  than  gross  proceeds  in  a 
bona  fide  debt  service  fund  (e.g., 
equipment  lease  financings  in  which  the 
issuer  purchases  equipment  is  exchange 
for  an  installment  payment  note);  or 

(B)  The  issue  price  of  the  issue  does 
not  exceed  $1,000,000. 
***** 

Par.  9.  In  §  1.148-3,  the  last  sentence 
of  paragraph  (h)(3)  is  revised  to  read  as 

follows: 

§1.148-3    General  arbitrage  rettate  rules. 

(h)*  •  * 

(3)  *  *  *  For  purposes  of  this 
paragraph  (h)(3),  willful  neglect  does 
not  include  a  failure  that  is  attributable 
solely  to  the  permissible  retroactive 
selection  of  a  short  first  bond  year  if  the 
rebate  amount  that  the  issuer  failed  to 
pay  is  paid  within  60  days  of  the 
selection  of  that  bond  year. 
*    -    *        *        *        • 

Par.  10.  Section  1.148-4  is  amended 

fij;  follows' 

1.  Paragraphs  (b)(5),  (g).  (h)(1),  (h)(2) 
introductory  text,  and  (h)(2)(i)  are 
revised. 

2.  Paragraph  (h)(2)(vi)  and  (h)(2)(vii) 
are  removed. 

3.  Paragraphs  (h)(2)(ii)  through 
(h)(2)(v)  are  redesignated  as  paragraphs 
(h)(2)(iii)  through  (h)(2)(vi)  and 
paragraphs  (h)(2)(viii)  and  (h)(2)(ix)  are 
redesignated  as  paragraphs  (h)(2)(vii) 
and  (h)(2)(viii). 

4.  New  paragraph  (h)(2)(ii)  is  added. 

5.  Newly  designated  paragraphs 
(h)(2)(iv),  (h)(2)(v),  (h)(2)(vi),  and 
(h)(2)(viii)  and  paragraphs  (ig(3),  (h)(4). 
and  (h)(5)  are  revised. 

6.  Para^ph  (h)(6]  is  added. 

The  revised  and  added  provisions 
read  as  follows: 

§1.148^    Yield  on  an  issue  of  bonds. 

****-• 

(b)*  •  • 

(5)  Speciat aggregation  rule  treating 
certain  bonds  as  a  single  fixed  yield 
bond.  Two  variable  yield  bonds  of  an 
issue  are  treated  in  the  aggregate  as  a 
single  fixed  yield  bond  if — 

(i)  Aggregate  treatment  would  result 
in  the  single  bond  being  a  fixed  yield 
bond; and 

(ii)  The  terms  of  the  bonds  do  not 
contain  any  features  that  could  distort 
the  aggregate  fixed  yield  from  what  the 
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yield  would  be  if  a  single  fixed  yield 
bond  were  issued.  For  example,  if  an 
issue  contains  a  bond  bearing  interest  at 
a  floating  rate  and  a  related  bond 
bearing  interest  at  a  rate  equal  to  a  fixed 
rate  minus  that  floating  rate,  those  two 
bonds  cire  treated  as  a  single  fixed  yield 
bond  only  if  neither  bond  may  be 
redeemed  unless  the  other  bond  is  also 
redeemed  at  the  same  time. 
•        •        •        •        • 

(g)  yie7d  on  certain  mortgage  revenue 
and  student  loan  bonds.  For  purposes  of 
section  148  and  this  section,  section 
143(g)(2)(C)(ii)  applies  to  the 
computation  of  yield  on  an  issue  of 
qualified  mortgage  bonds  or  qualified 
veterans'  mortgage  bonds.  For  purposes 
of  applying  section  148  and  section 
143(^  with  respect  to  purpose 
investments  allocable  to  a  variable  jrield 
issue  of  qualified  mortgage  bonds, 
qualified  veterans'  mortgage  bonds,  or 
qualified  student  loan  bonds  that  is 
reasonably  expected  as  of  the  issue  date 
to  convert  to  a  fixed  yield  issue,  the 
yield  may  be  computed  over  the  term  of 
the  issue,  and,  if  the  yield  is  so 
computed,  paragraph  (d)  (A  this  section 
does  Bst  apply  to  the  issue.  As  of  any 
date,  the  yield  over  the  term  of  the  issue 
is  based  on — 

(1)  With  respect  to  any  bond  of  the 
issue  that  has  not  converted  to  a  fixed 
and  determinable  yield  on  or  before  that 
date,  the  actual  amounts  paid  or 
received  to  that  date  and  the  amoimts 
that  are  reasonably  expected  (as  of  that 
date)  to  be  paid  or  received  with  respect 
to  that  bond  over  the  remaining  term  of 
the  issue  (taking  into  accoimt 
prepayment  assimiptions  imder  section 
143(g)(2KB)(iv).  if  applicable);  and 

(2)  With  respect  to  any  bond  of  the 
issue  that  has  converted  to  a  fixed  and 
determinable  yield  on  or  before  that 
date,  the  actual  amounts  paid  or 
received  before  that  bond  converted,  if 
any,  and  the  amount  that  was 
reasonably  expected  (on  the  date  that 
bond  converted)  to  be  paid  or  received 
with  respect  to  that  bond  over  the 
remaining  term  of  the  issue  (taking  into 
account  prepayment  assumptions  under 
section  143^(2KB)(iv).  if  applicable). 

(h)  Qualified  hedging  transactions — 
(1)  In  general.  Payments  made  or 
received  by  an  issuer  imdei'a  qualified 
hedge  (as  defined  in  paragraph  (h)(2)  of 
this  section)  relating  to  bmidis  of  an 
issue  are  taken  into  account  (as 
provided  in  paragraph  (h)(3)  of  this 
section)  to  determine  the  yield  on  the 
issue.  Except  as  provided  in  paragraphs 
(hM4)  and  (h)(5)(ii)(E)  of  this  section,  the 
bondis  to  which  a  qualified  hedge  relates 
are  treated  as  variable  yield  bonds  from 
the  issue  date  of  the  bonds.  This 


paragraph  (h)  applies  solely  for 
purposes  of  sections  143(g),  148,  and 
149(d). 

(2)  Qualified  hedge  defined.  Except  as 
provided  in  paragraph  (h)(5)  of  this 
section,  the  term  qualified  hedge  means 
a  contract  that  satisfies  each  of  the 
following  requirements: 

(i)  Heage—{A)  In  general.  The 
contract  is  entered  into  primarily  to 
modify  the  issuer's  risk  of  interest  rate 
changes  with  respect  to  a  bond  (a 
hedge).  For  example,  the  contract  may 
be  an  interest  rate  swap,  an  interest  rate 
cap,  a  futures  contract,  a  forward 
contract,  or  an  option. 

(B)  Special  rule  for  fixed  rate  issues. 
If  the  contract  modifies  the  issuer's  risk 
of  interest  rate  changes  with  respect  to 
a  bond  that  is  part  of  an  issue  that, 
absent  the  contract,  would  be  a  fixed 
rate  issue,  the  contract  must  be  entered 
into — 

(1)  No  later  than  15  days  after  the 
issue  date  (or  the  deemed  issue  date 
under  paragraph  (d)  of  this  section)  of 
the  issue;  or 

(2)  No  later  than  the  expiration  of  a 
qualified  hedge  with  respect  to  bonds  of 
that  issue  that  satisfies  paragraph 
(h)(2Ki)(B)(l)  of  this  section;  or 

(3)  No  later  than  the  expiration  of  a 
qualified  hedge  with  respect  to  bonds  of 
diat  issue  that  satisfies  either  paragraph 
(h)(2)(i)(B)(2)  of  this  section  or  this 
paragraph  (hK2Mi)(BM3). 

'  iC)  Contracts  with  certain  acquitition 
payments.  If  a  hedge  provider  makes  a 
sii^e  payment  to  the  issuer  (e.g.,  a 
payment  for  an  off-market  swap)  in 
connection  with  the  acquisition  of  a 
contract,  the  issuer  may  treat  a  portion 
of  that  contract  as  a  hedge  provided — 

(1)  The  hedge  provider's  payment  to 
the  issuer  and  the  issuer's  payments 
under  the  contract  in  excess  of  those 
that  it  would  make  if  the  contract  bore 
rates  equal  to  the  on-market  rates  for  the 
contract  (determined  as  of  the  date  the 
parties  enter  into  the  contract)  are 
separately  identified  in  a  certification  of 
the  hedge  provider;  and 

(2)  The  payments  described  in 
paragraph  (h)(2)(i)(C)(2)  of  this  section 
are  not  treated  as  payments  on  the 
hedge. 

(ii)  No  significant  investment 
element — (A)  In  general.  The  contract 
does  not  contain  a  significant 
investment  element.  Except  as  provided 
in  paragraph  (hK2)(iiHB)  of  this  section, 
a  contract  contains  a  significant 
investment  element  if  a  significant 
portion  of  any  payment  by  one  party 
relates  to  a  conditional  or  unconditional 
obligation  by  the  other  party  to  make  a 
payment  on  a  different  date.  Examples 
of  contracts  that  contain  a  significant 
investment  element  are  a  debt 


instrument  held  by  the  issuer;  an 
interest  rate  swap  requiring  any 
payments  other  dian  periodic  payments, 
within  the  meaning  of  §  1.446-3 
(periodic  payments)  (e.g.,  a  payment  for 
an  off-market  swap  or  prepayment  of 
part  or  all  of  one  leg  of  a  swap);  and  an 
interest  rate  cap  requiring  the  issuer's 
premium  for  the  cap  to  be  paid  in  a 
single,  up-front  payment. 

(B)  Special  level  payment  rule  for 
interest  rate  caps.  An  interest  rate  cap 
does  not  contain  a  significant 
investment  element  if — 

(1)  All  payments  to  the  issuer  by  the 
hedge  provider  are  periodic  payments; 

(2)  The  issuer  makes  payments  for  the 
cap  at  the  same  time  as  periodic 
payments  by  the  hedge  provider  must  be 
made  if  the  specified  index  (widiin  the 
meaning  of  §  1 .446-3)  of  the  cap  is 
above  the  strike  price  of  the  cap;  and 

(3)  Each  payment  by  the  issuer  bean 
the  same  ratio  to  the  notional  principal 
amount  (within  the  meaning  of  §  1.446- 
3)  that  is  used  to  compute  the  hedge 
provider's  payment,  if  any,  on  that  date. 

(iv)  Hedged  bonds.  The  contract 
covers,  in  whole  or  in  part,  all  of  one  or 
more  groups  of  substantially  identical 
bonds  in  the  issue  (i.e.,  all  of  the  bonds 
having  the  same  interest  rate,  matiuity, 
and  terms).  Thus,  for  example,  a 
qualified  hedge  may  include  a  hedge  of 
all  or  a  pro  rata  portion  of  each  interest 
payment  on  the  variable  rate  bonds  in 
an  issue  for  the  first  5  years  following 
their  issuance.  For  purposes  of  this 
paragraph  (h),  unless  the  context  clearly 
requires  otherwise,  hedged  bonds  means 
the  specific  bonds  or  portions  thereof 
covered  by  a  hedge. 

(v)  Interest  based  contract.  The 
contract  is  primarily  interest  based.  A 
contract  is  not  primarily  interest  based 
unless — 

(A)  The  hedged  bond,  without  regard 
to  the  contract,  is  either  a  fixed  rate 
bond,  a  variable  rate  debt  instrument 
within  the  meaning  of  §  1.1275-5 
provided  the  rate  is  not  based  on  an 
objective  rate  other  than  a  qualified 
inverse  floating  rate  or  a  qualified 
inflation  rate,  a  tax-exempt  obligation 
described  in  §  1.1275-4(d)(2],  or  an 
inflation-indexed  debt  instrument 
within  the  meaning  of  §  1.1275-7T;  and 

(B)  As  a  result  of  treating  all  payments 
on  (and  receipts  from)  the  contract  as 
additional  payments  on  (and  receipts 
from)  the  hedged  bond,  the  resulting 
bond  would  be  substantially  similar  to 
either  a  fixed  rate  bond,  a  variable  rate 
debt  instrument  within  the  meaning  of 

§  1.1275-5  provided  the  rate  is  not 
based  on  an  objective  rate  other  than  a 
qualified  inverse  floating  rate  or  a 


qualified  inflation  rate,  a  tax-exempt 
obligation  described  in  §  1.1275-4(d)(2), 
or  an  inflation-indexed  debt  instnunent 
within  the  meaning  of  §  1.1275-7T.  For 
this  purpose,  differences  that  would  not 
prevent  the  resulting  bond  from  being 
substantially  similar  to  another  t)rpe  of 
bond  include  a  difference  between  the 
index  used  to  compute  payments  on  the 
hedged  bond  and  the  index  used  to 
compute  payments  on  the  hedge  where 
one  index  is  substantially  the  same,  but 
not  identical  to,  the  other;  the  difference 
resulting  from  the  payment  of  a  fixed 
premium  for  a  cap  (e.g.,  payments  for  a 
cap  that  are  made  in  other  than  level 
installments);  and  the  difference 
resulting  from  the  allocation  of  a 
termination  payment  where  the 
termination  was  not  expected  as  of  the 
date  the  contract  was  entered  into. 

(vi)  Payments  closely  correspond.  The 
payments  received  by  the  issuer  from 
the  hedge  provider  under  the  contract 
correspond  closely  in  time  to  either  the 
specific  payments  being  hedged  on  the 
hedged  bonds  or  specific  payments 
required  to  be  made  pursuant  to  the 
bond  documents,  regardless  of  the 
hedge,  to  a  sinking  fund,  debt  service 
fund,  or  similar  fund  maintained  for  the 
issue  of  which  the  hedged  bond  is  a 
part. 

(viii)  Identification.  The  contract  must 
be  identified  by  the  actual  issuer  on  its 
books  and  records  maintained  for  the 
hedged  bonds  not  later  than  3  days  after 
the  date  on  which  the  issuer  and  the 
hedge  provider  enter  into  the  contract. 
The  identification  must  specify  the 
hedge  provider,  the  terms  of  the 
contract,  and  the  hedged  bonds.  The 
identification  must  contain  sufficient 
detail  to  establish  that  the  requirements 
of  this  paragraph  (h)(2)  and,  if 
applicable,  paragraph  (hK4)  of  this 
section  are  satisfied.  In  addition,  the 
existence  of  the  hedge  must  be  noted  on 
the  first  form  relating  to  the  issue  of 
which  the  hedged  bonds  are  a  part  that 
is  filed  writh  the  Internal  Revenue 
Service  on  or  after  the  date  on  which  the 
contract  is  identified  pursuant  to  this 
paragraph  (h)(2Mviii). 

(3)  Accounting  for  qualified  hedge*— 
(i)  In  general.  E}a:ept  as  othnwise 
provided  in  paragraph  (h)(4)  of  this 
section,  payments  made  or  received  by 
the  issuer  under  a  qualified  hedge  are 
treated  as  pajrments  made  or  received, 
as  appropriate,  on  the  hedged  bonds 
that  are  taken  into  account  in 
determining  the  yield  on  those  bonds. 
Theae  payments  are  reasonably 
allocated  to  the  hedged  bonds  in  the 
period  to  which  the  payments  relate,  as 
determined  under  paragraph  (hX3Xiii) 


of  this  section.  Payments  made  or 
received  by  the  issuer  include  payments 
deemed  made  or  received  when  a 
contract  is  terminated  or  deemed 
terminated  under  this  paragraph  (h)(3). 
Pa3rments  reasonably  allocable  to  the 
modification  of  risk  of  interest  rate 
changes  and  to  the  hedge  provider's 
overhead  under  this  paragraph  (h)  are 
included  as  payments  made  or  received 
under  a  qualified  hedge. 

(ii)  Exclusions  from  hedge.  If  any 
payment  for  services  or  other  items 
under  the  contract  is  not  expressly 
treated  by  paragraph  (h)(3)(i)  of  this 
section  as  a  payment  under  the  qualified 
hedge,  the  payment  is  not  a  payment 
with  respect  to  a  Qualified  hedge. 

(iii)  Timing  ana  allocation  o/ 
payments.  Except  as  provided  in 
paragraphs  (h)(3Kiv)  and  (h)(5)  of  this 
section,  payments  made  or  received  by 
the  issuer  under  a  qualified  hedge  are 
taken  into  account  in  the  same  period  in 
which  those  amounts  would  be  treated 
as  income  or  deductions  imder  §  1.446- 
4  (without  regard  to  §  1.446-4(a)(2)(iv)) 
and  are  adjusted  as  necessary  to  reflect 
the  end  of  a  computation  period  and  the 
start  of  a  new  computation  period. 

(iv)  Termination  payments— {A) 
Termination  defined.  A  termination  of  a 
qualified  hedge  includes  any  sale  or 
other  disposition  of  the  hedge  by  the 
issuer  or  the  acquisition  by  the  issuer  of 
an  offsetting  hedge.  A  deemed 
termination  occurs  when  the  hedged 
bonds  are  redeemed  or  when  a  h^ge 
ceases  to  be  a  qualified  hedge  of  the 
hedged  bonds.  In  the  case  of  an 
assignment  by  a  hedge  provider  of  its 
remaining  ri^ts  and  obligations  under 
the  hedge  to  a  third  party  or  a 
modification  of  the  hedging  contract, 
the  assignment  or  modification  is 
treated  as  a  termination  with  respect  to 
the  issuer  only  if  it  results  in  a  deemed 
exchange  of  the  hedge  and  a  realization 
event  under  section  1001  to  the  isstier. 

(B)  General  rule.  A  payment  made  or 
received  by  an  issuer  to  terminate  a 
qualified  hedge,  including  loss  or  gain 
realized  or  deemed  realized,  is  treated 
as  a  payment  made  or  received  on  the 
hedged  bonds,  as  appropriate.  The 
payment  is  reasonably  allocated  to  the 
remaining  poiods  originally  coveted  by 
the  terminated  hedge  in  a  mnnnar  that 
reflects  the  economic  substance  of  the 
he^m. 

(C)  Special  rule  for  terminations  when 
bonds  are  redeemed.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(3Miv)(C)  and  in  paragraph 
(hX3Miv)(D)  of  this  section,  when  a 
qualified  hedge  is  deemed  tenninated 
because  the  hedged  bonds  are 
redeemed,  the  Cair  market  value  of  the 
qualified  hedge  on  the  redemption  date 


is  treated  as  a  termination  payment 
made  or  received  on  that  date.  When 
hedged  bonds  are  redeemed,  any 
payment  received  by  the  issuer  on 
termination  of  a  hedge,  including  a 
termination  payment  or  a  deemed 
termination  payment,  reduces,  but  not 
below  zero,  the  interest  payments  made 
by  the  issuer  on  the  hedged  bonds  in  the 
computation  period  ending  on  the 
termination  d^te.  The  remainder  of  the 
pa)mient,  if  any,  is  reasonably  allocated 
over  the  bond  yean  in  the  immediately 
preceding  computation  period  or 
periods  to  the  extent  necessary  to 
eliminate  the  excess. 

P)  Special  rules  for  refundings.  To 
the  extent  that  the  hedged  boncb  are 
redeemed  using  the  proceeds  of  a 
refunding  issue,  the  termination 
payment  is  accoimted  for  under 
paragraph  (h)(3Kiv)(B)  of  this  section  by 
treating  it  as  a  payment  on  the  refunding 
issue,  rather  than  the  hedged  bonds.  In 
addition,  to  the  extent  that  the 
refunding  issue  is  redeemed  during  the 
period  to  which  the  termination 
payment  has  been  allocated  to  that 
issue,  paragraph  (h)(3)(iv)(C)  of  this 
section  applies  to  the  termination 
pa)rment  by  treating  it  as  a  payment  on 
the  redeemed  refunding  issue. 

(E)  Safe  harbor  foranocation  of 
certain  termination  payments.  A 
pa)rment  to  terminate  a  qualified  hedge 
does  not  result  in  that  hedge  failing  to 
satisfy  the  applicable  provisions  of 
paragraph  (h)(3)(iv)(B)  of  this  section  if 
the  payment  is  allocated  in  accordance 
with  this  paragraph  (h)(3Kiv)(E).  For  an 
issue  that  is  a  variable  yield  issue  after 
termination  of  a  qualified  hedge,  an 
amount  must  be  allocated  to  each  date 
on  jurhich  the  hedge  provider's  payment, 
if  any,  would  have  been  made  had  the 
hedge  not  been  terminated.  The 
amounts  allocated  to  each  date  must 
bear  the  same  ratio  to  the  notional 
principal  amount  (within  the  nmaning 
of  §  1.446-3)  that  would  have  been  used 
to  compute  the  hedge  provider's 
payment,  if  any,  on  that  date,  and  the 
siun  of  the  present  values  of  those 
amounts  must  equal  the  present  value  of 
the  termination  pajrment  Present  value 
is  computed  as  of  the  day  the  qualified 
hedge  is  terminated,  using  the  yield  on 
the  hedged  bonds,  determined  without 
regard  to  the  termination  payment  The 
yield  used  for  this  purpose  is  computed 
for  the  period  beginning  on  the  first  date 
the  qualified  he<^  is  in  effoct  and 
ending  on  the  date  the  qualified  hedge 
is  tominated.  On  the  omer  hand,  for  an 
issue  that  is  a  fixed  yield  issue  after 
termination  of  a  qualified  hedge,  the 
termination  pa3rment  is  taken  into 
account  as  a  single  payment  on  the  date 
it  is  paid. 
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(4)  Certain  variable  yield  bonds 
treated  as  fixed  yield  bonds — (i)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (h)(4).  if  the  issuer  of 
variable  yield  bonds  enters  into  a 
qualified  hedge,  the  hedged  bonds  are 
treated  as  fixed  yield  bonds  paying  a 
fixed  interest  rate  if: 

(A)  Maturity.  The  term  of  the  hedge  is 
equal  to  the  entire  period  during  which 
the  hedged  bonds  bear  interest  at 
variable  interest  rates,  and  the  issuer 
does  not  reasonably  expect  that  the 
hedge  will  be  terminated  before  the  end 
of  thiat  period. 

(B)  Payments  closely  correspond. 
Payments  to  be  received  under  the 
hedge  correspond  closely  in  time  to  the 
hedged  portion  of  payments  on  the 
hedged  bonds.  Hedge  payments 
received  within  15  days  of  the  related 
payments  on  the  hedged  bonds 
generally  so  correspond. 

(C)  Aggregate  payments  fixed.  Taking 
into  account  all  payments  made  and 
received  under  the  hedge  and  all 
payments  on  the  hedged  bonds  (i.e., 
after  netting  all  payments),  the  issuer's 
aggregate  payments  are  fixed  and 
determinable  as  of  a  date  not  later  than 
15  days  after  the  issue  date  of  the 
hedged  bonds.  Payments  on  bonds  are 
treated  as  fixed  for  purposes  of  this 
paragraph  (h)(4)(i)(C]  if  payments  on  the 
bonds  are  based,  in  whole  or  in  part,  on 
one  interest  rate,  payments  on  the  hedge 
are  based,  in  whole  or  in  part,  on  a 
second  interest  rate  that  is  substantially 
the  same  as,  but  not  identical  to.  the 
first  interest  rate  and  payments  on  the 
bonds  would  be  fixed  if  the  two  rates 
were  identical.  Rates  are  treated  as 
substantially  the  same  if  they  are 
reasonably  expected  to  be  substantial^ 
the  same  throughout  the  term  of  the 
hedge.  For  example,  an  objective  30-day 
tax-exempt  variable  rate  index  or  other 
objective  index  may  be  substantially  the 
same  as  an  issuer's  individual  30-day 
interest  rate. 

(ii)  Accounting.  Except  as  otherwise 
provided  in  this  paragraph  (h)(4)(ii).  in 
determining  yield  on  the  hedged  bonds, 
all  the  issuer's  payments  on  the  hedged 
bonds  and  all  payments  made  and 
received  on  a  hedge  described  in 
paragraph  (hK4Xi)  of  this  section  are 
taken  into  account  If  payments  on  the 
bonds  and  payments  on  the  hedge  are 
based,  Ln  whole  or  in  part,  on  variable 
interest  rates  that  are  substantially  the 
same  %vithin  the  meaning  of  paragraph 
(h)(4)(i)(C)  of  this  section  (but  not 
identical),  yield  on  the  issue  is 
determined  by  treating  the  variable 
interest  rates  as  identical.  For  example, 
if  variable  rate  bonds  bearing  interest  at 
a  weekly  rate  equal  to  the  rate  necessary 
to  remariwBt  the  bonds  at  par  are  hedged 


with  an  interest  rate  swap  under  which 
the  issuer  receives  payments  based  on  a 
short-term  floating  rate  index  that  is 
substantially  the  same  as,  but  not 
identical  to,  the  weekly  rate  on  the 
bonds,  the  interest  payments  on  the 
bonds  are  treated  as  equal  to  the 
payments  received  by  the  issuer  under 
the  swap  for  purposes  of  computing  the 
yield  on  the  bonds. 

(iii)  Effect  of  termination — (A)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (h)(4)(iii)  and 
paragraph  (b)(5)  of  this  section,  the 
issue  of  which  the  hedged  bonds  are  a 
part  is  treated  as  if  it  were  reissued  as 
of  the  termination  date  of  the  qualified 
hedge  covered  by  paragraph  (h)(4)(i)  of 
this  section  in  determining  yield  on  the 
hedged  bonds  for  purposes  of  §  1.148- 
3.  The  redemption  price  of  the  retired 
issue  and  the  issue  price  of  the  new 
issue  equal  the  aggregate  values  of  all 
the  bonds  of  the  issue  on  the 
termination  date.  In  computing  the  jrield 
on  the  new  issue  for  this  purpose,  any 
termination  payment  is  accounted  for 
imder  paragraph  (h)(3)(iv)  of  this 
section,  applied  by  treating  the 
termination  payment  as  made  or 
received  on  the  new  issue  under  this 
paragraph  (hH4)(iii). 

{B)  Effect  of  early  termination.  Except 
as  otherwise  provided  in  this  paragraph 
(h)(4)(iii),  the  general  rules  of  paragraph 
lh)(4)(i)  of  this  section  do  not  apply  in 
determining  the  yield  on  the  hedged 
bonds  for  purposes  of  §  1 .148-3  if  the 
hedge  is  terminated  or  deemed 
terminated  within  5  years  after  the  issue 
date  of  the  issue  of  which  the  hedged 
bonds  are  a  part.  Thus,  the  hedged 
bonds  are  treated  as  variable  yield 
bonds  for  purposes  of  §  1.148-3  from 
the  issue  date. 

(C)  Certain  terminations  disregarded. 
This  paragraph  (h)(4)(iii)  does  not  apply 
to  a  termination  if,  based  on  the  facts 
and  circumstances  (e.g.,  taking  into 
account  both  the  termination  and  any 
qualified  hedge  that  immediately 
replaces  the  terminated  hedge),  there  is 
no  change  in  the  yield. 

(5)  Contracts  entered  into  before  issue 
date  of  hedged  bond — (i)  In  general.  A 
contract  does  not  fail  to  be  a  hedge 
under  paragraph  (b)(2Ki)  of  this  section 
solely  because  it  is  entered  into  before 
the  issue  date  of  the  hedged  bond. 
However,  that  contract  must  be  one  to 
which  either  paragraph  (hMSMii)  or 
(h)(5)(iii)  of  this  section  applies. 

(ii)  Contracts  expected  to  be  closed 
substantially  contemporaneously  with 
the  issue  date  of  hedged  bond — (A) 
Application.  This  paragraph  (h)(5)(ii) 
applies  to  a  contract  if,  on  the  date  the 
contract  is  identified,  the  issuer 
reasonably  expects  to  terminate  or 


otherwise  close  (terminate)  the  contract 
substantially  contemporaneously  with 
the  issue  date  of  the  hedged  bond. 

(B)  Contract  terminated.  If  a  contract 
to  which  this  paragraph  (h)(5)(ii)  applies 
is  terminated  substantially 
contemporaneously  with  the  issue  date 
of  the  hedged  bond,  the  amount  paid  or 
received,  or  deemed  to  be  paid  or 
received,  by  the  issuer  in  coimection 
with  the  issuance  of  the  hedged  bond  to 
terminate  the  contract  is  treated  as  an 
adjustment  to  the  issue  price  of  the 
hedged  bond  and  as  an  adjustment  to 
the  sale  proceeds  of  the  hedged  bond  for 
purposes  of  section  148.  Amounts  paid 
or  received,  or  deemed  to  be  paid  or 
received,  before  the  issue  date  of  the 
hedged  bond  are  treated  as  paid  or 
received  on  the  issue  date  in  an  amount 
equal  to  the  future  value  of  the  payment 
or  receipt  on  that  date.  For  this  purpose, 
future  value  is  computed  using  yield  on 
the  hedged  bond  without  taking  into 
account  amounts  paid  or  received  (or 
deemed  paid  or  received)  on  the 
contract. 

(C)  Contract  not  terminated.  If  a 
contract  to  which  this  paragraph 
(h)(5)(ii)  applies  is  not  terminated 
substantially  contemporaneously  with 
the  issue  date  of  the  hedged  bond,  the 
contract  is  deemed  terminated  for  its 
fair  market  value  as  of  the  issue  date  of 
the  hedged  bond.  Once  a  contract  has 
been  deemed  terminated  purauant  to 
this  paragraph  (h)(5)(iiKC),  payments  on 
and  receipts  from  the  contract  are  no 
longer  taken  into  account  under  this 
paragraph  (h)  for  purposes  of 
determining  yield  on  the  hedged  bond. 

(D)  Relation  to  other  requirements  of 
a  qualified  hedge.  Payments  made  in 
connection  with  the  issuance  of  a  bond 
to  terminate  a  contract  to  which  this 
paragraph  (h)(5)(ii)  applies  do  not 
prevent  the  contract  from  satisfying  the 
requirements  of  paragraph  (h)(2)(vi)  of 
this  section. 

(E)  Fixed  yield  treatment.  A  bond  that 
is  hedged  with  a  contract  to  which  this 
paragraph  (h)(5Hii)  applies  does  not  &il 
to  be  a  fixed  yield  bond  if,  taking  into 
account  payments  on  the  contract  and 
the  payments  to  be  made  on  the  bond, 
the  bond  satisfies  the  definition  of  fixed 
yield  bond.  See  also  {laragraph  (h)(4)  of 
this  section. 

(iii)  Contracts  expected  not  to  be 
closed  substantially  contemporaneously 
with  the  issue  date  of  hedged  bond— {A) 
Application.  This  paragraph  (h)(5)(iii) 
applies  to  a  contract  if.  on  the  date  the 
contract  is  identified,  the  issuer  does 
not  reasonabfy  expect  to  terminate  the 
contract  substantially 
contemporaneously  with  the  issue  date 
of  the  hedge  bond. 


(B)  Contract  terminated.  If  a  contract 
to  which  this  paragraph  (h)(5)(iii) 
applies  is  terminated  in  connection  with 
the  issuance  of  the  hedged  bond,  the 
amount  paid  or  received,  or  deemed  to 
be  paid  or  received,  by  the  issuer  to 
terminate  the  contract  is  treated  as  an 
adjustment  to  the  issue  price  of  the 
hedged  bond  and  as  an  adjustment  to 
the  sale  proceeds  of  the  hedged  bond  for 
purposes  of  section  148. 

(C)  Contract  not  terminated.  If  a 
contract  to  which  this  paragraph 
(h)(5)(iii)  applies  is  not  terminated 
substantially  contemporaneously  with 
the  issue  date  of  the  hedged  bond,  no 
payments  with  respect  to  the  hedge 
made  by  the  issuer  before  the  issue  date 
of  the  hedged  bond  are  taken  into 
account  under  this  section. 

(iv)  Identification.  The  identification 
required  under  paragraph  (h)(2)(viii)  of 
this  section  must  specify  the  reasoiubly 
expected  govenunental  purpose,  issue 
price,  matiirity,  and  issue  date  of  the 
hedged  bond,  the  manner  in  which 
interest  is  reasonably  expected  to  be 
computed,  and  whether  paragraph 
(h)(5)(ii)  or  (h)(5)(iii)  of  Uiis  section 
applies  to  the  contract  If  an  issuer 
identifies  a  contract  under  this 
paragraph  (h)(5)(iv)  that  would  be  a 
qualified  hedge  with  respect  to  the 
anticipated  bond,  but  does  not  issue  the 
anticipated  bond  on  the  identified  issue 
date,  the  contract  is  taken  into  account 
as  a  qualified  hedge  of  any  bond  of  the 
issuer  that  is  issued  for  the  identified 
governmental  purpose  within  a 
reasonable  interval  around  the 
identified  issue  date  of  the  anticipated 
bond. 

(6)  Authoaty  of  the  Commissioner. 
The  Commissioner,  by  publication  of  a 
revenue  ruling  or  revenue  procedure 
(see  §  601.601(d)(2)  of  tixis  chapter),  may 
specify  contracts  that,  although  they  do 
not  meet  the  requirements  of  paragraph 
(h)(2)  of  this  section,  are  qualified 
hedges  or,  although  they  do  not  meet 
the  requirements  of  paragraph  (h)(4)  of 
this  section,  cause  the  hedged  bonds  to 
be  treated  as  fixed  yield  bonds. 

Par.  11.  In  §  1.148-5,  paragraphs 
(b)(2)(iii),  (c)(2)(i),  (c)(3)(ii),  (d)(3)(ii), 
(e)(2)(ii)(B)  and  (e)(2)(iii)  are  revised  to 
read  as  follows: 


f1.14»-6 
Im 


YMd  and  vahMtion  of 


(b)-  •  • 
~  (2)*  •  • 

(iii)  Permissive  application  of  single 
investment  rules  to  certain  yield 
restricted  investments  for  all  purposes 
of  section  148.  For  all  purposes  of 
section  148,  if  an  issuer  reasonably 
expects  as  of  the  issue  date  to  establish 


and  maintain  a  sinking  fund  solely  to 
reduce  the  yield  on  the  investments  in 
a  refunding  escrow,  then  the  issuer  may 
treat  all  of  the  yield  restricted 
nonpurpose  investments  in  the 
refunding  escrow  and  that  sinking  fund 
as  a  single  investment  having  a  single 
yield,  determined  under  this  paragraph 
(b)(2).  Thus,  an  issuer  may  not  treat  tiie 
nonpurpose  investments  in  a  reasonably 
required  reserve  fund  and  a  refunding 
escrow  as  a  single  investment  having  a 
single  yield  imder  this  paragraph 
(bM2)(iu). 

•  •        •        *        • 

(c)*  •  • 

(2)  Maimer  of  payment— (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  an 
amount  is  paid  under  this  paragraph  (c) 
if  it  is  paid  to  the  United  States  at  the 
same  time  and  in  the  same  manner  as 
rebate  amounts  are  required  to  be  paid 
or  at  such  other  time  or  in  such  manner 
as  the  Commissioner  may  prescribe.  For 
example,  yield  reduction  payments 
must  be  made  on  or  before  the  date  of 
required  rebate  installment  payments  as 
described  in  §§  1.148-3(f),  (g),  and  (h). 
The  provisions  of  §  1.148-3(1)  apply  to 
payments  made  under  this  paragraph 
(c). 

•  •        •        *       • 

(3)«   •   • 

(ii)  Exception  to  yield  reduction 
payments  rule  for  advance  refunding 
issues.  Paragraph  (c)(1)  of  this  section 
does  not  apply  to  investments  allocable 
to  gross  proceeds  of  an  advance 
refunding  issue,  other  than — 

(A)  Transferred  proceeds  to  which 
paragraph  (c)(3)(i)(C)  of  this  section 
applies; 

(B)  Replacement  proceeds  to  which 
paragraph  (c)(3)(i)(F)  of  this  section 
applies;  and 

(C)  Transferred  proceeds  to  which 
paragraph  (c)(3)(i)(E)  of  this  section 
applies,  but  only  to  the  extent  necessary 
to  satisfy  yield  restriction  under  section 
148(a)  on  those  proceeds  treating  all 
investments  allocable  to  those  proceeds 
as  a  separate  class. 

(d)*  *  * 

(3)*  *  • 

(ii)  Exception  to  faip  market  value 
requirement  for  transferred  proceeds 
allocations,  universal  cap  allocations, 
and  commingled  funds.  Paragraph 
(d)(3)(i)  of  this  section  does  not  apply  if 
the  investment  is  allocated  from  one 
issue  to  another  issue  as  a  result  of  the 
transferred  proceeds  allocation  rule 
under  §  1.148-9(b)  or  the  universal  cap 
rule  imder  §  1.148-6(b)(2),  provided  that 
both  issues  consist  exclusively  of  tax- 
exempt  bonds.  In  addition,  paragraph 
(d)(3)(i)  of  this  section  does  not  apply  to 


investments  in  a  commingled  fund 
(other  than  a  bona  fide  debt  service 
fund)  unless  it  is  an  investment  being 
initially  deposited  in  or  withdrawn  from 
a  commingled  fund  described  in 
§1.148-6(e)(5)(iu). 

(e)*   •  • 
(2)*   •  • 

(ii)  *  •  • 

(B)  External  commingled  funds.  A 
widely  held  commingleid  fund  in  which 
no  investor  in  the  fund  owns  more  than 
10  percent  of  the  beneficial  interest  in 
the  fund.  For  purposes  of  this  paragraph 
(e)(2)(ii)(B),  a  fund  is  treated  as  widely 
held  only  if,  during  the  immediately 
-preceding  fixed,  semiarmual  p>eriod 
chosen  by  the  fund  (e.g.,  semiannual 
periods  ending  June  30  and  December 
31),  the  fund  had  a  daily  average  of 
more  than  15  investors  that  were  not 
related  parties,  and  the  daily  average 
amount  each  investor  had  invested  in 
the  fund  was  not  less  than  the  lesser  of 
$500,000  and  1  percent  of  the  daily 
average  of  the  total  amount  invested  in 
the  fimd.  For  purposes  of  this  paragraph 
(e)(2)(ii)(B),  an  investor  will  be  treated 
as  owning  not  more  than  10  percent  of 
the  beneficial  interest  in  the  fimd  if,  on 
the  date  of  each  deposit  by  the  investor 
into  the  fund,  the  total  amount  the 
investor  and  any  related  parties  have  on 
deposit  in  the  fund  is  not  more  than  10 
percent  of  the  total  amount  that  all 
investors  have  on  deposit  in  the  fund. 
For  purposes  of  the  preceding  sentence, 
the  total  amount  that  all  investore  have 
on  deposit  in  the  fimd  is  equal  to  the 
sum  of  all  deposits  made  by  the  investor 
and  any  related  parties  on  the  date  of 
those  deposits  and  the  closing  balance 
in  the  fund  on  the  day  before  those 
deposits.  If  any  investor  in  the  fund 
owns  more  than  10  percent  of  the 
beneficial  interest  in  the  fund,  the  fimd 
does  not  qualify  under  this  paragraph 
(e)(2)(ii)(B)  until  that  investor  makes 
sufficient  withdrawals  from  the  fund  to 
reduce  its  beneficial  interest  in  the  fund 
to  10  percent  or  less. 

(iii)  Special  rule  for  guaranteed 
investment  contracts.  For  a  guaranteed 
investment  contract,  a  broker's 
commission  or  similar  fee  paid  on 
behalf  of  either  an  issuer  or  the  provider 
is  treated  as  an  administrative  cost  and, 
except  in  the  case  of  an  issue  that 
satisfies  section  148(f)(4)P)(i),  is  a 
qualified  administrative  cost  to  the 
extent  that  the  present  value  of  the 
commission,  as  of  the  date  the  contract    ' 
is  allocated  to  the  issue,  does  not  exceed 
the  lesser  of  a  reasonable  amount  within 
the  meaning  of  paragraph  (e)(2)(i)  of  this 
section  or  the  present  value  of  annual 
payments  eqiial  to  .05  percent  of  the 
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weighted  average  amount  reasonably 
expected  to  be  invested  each  year  of  the 
term  of  the  contract.  For  this  purpose, 
present  value  is  computed  using  the 
taxable  discount  rate  used  by  the  parties 
to  compute  the  commission  or,  if  not 
readily  ascertainable,  the  yield  to  the 
issuer  on  the  investment  contract  or 
other  reasonable  taxable  discount  rate. 

*  •        •        •        • 

Par.  12.  In  §  1.148-6.  paragraph 
(d)(3){iii)(C)  is  revised  to  read  as 
follows: 

f  1.14^-6    General  allocation  and 
accounting  rules. 

•  •        •        *        • 

(d)*  •  • 

(3)*  •  • 

fiii)*  *  • 

(C)  Qualified  endowment  funds 
treated  as  unavailable.  For  a  501(c)(3) 
organization,  a  qualified  endowment 
fund  is  treated  as  unavailable.  A  fund  is 
a  qualified  endowment  fund  if — 

Jl)  The  fund  is  derived  firom  gifts  or 
bequests,  or  the  income  thereon,  that 
were  neither  made  nor  reasonably 
expected  to  be  used  to  pay  working 
capital  expenditures; 

(2)  Pursuant  to  reasonable,  established 
practices  of  the  organization,  the 
governing  body  of  the  501(c)(3) 
organization  designates  and  consistently 
operates  the  fund  as  a  permanent 
endowment  fund  or  quasi-endowment 
fund  restricted  as  to  use;  and 

[3]  There  is  an  independent 
verification  that  the  fund  is  reasonably 
necessary  as  part  of  the  organization's 
permanent  capital. 
***** 

Par.  13.  In  §  1.148-9.  paragraphs 
(c)(2)(ii)(B)  and  (h)(4)(vi)  are  revised  to 
read  as  follows: 

§1.148-9    Arbitrage  rule*  for  refunding 


(c)*  •  • 
(2)  •  •   • 

(ii)*  •  • 

(B)  Permissive  allocation  of  non- 
proceeds  to  earliest  expenditures. 
Excluding  amounts  covered  by 
paragraph  (c)(2)(ii)(A)  of  this  section 
and  subject  to  any  required  earlier 
expenditure  of  those  amounts,  any 
amounts  in  a  mixed  escrow  that  are  not 
proceeds  of  a  refunding  issue  may  be 
allocated  to  the  earliest  maturing 
investments  in  the  mixed  escrow, 
provided  that  those  investments  mature 
and  the  proceeds  thereof  are  expended 
before  the  date  of  any  expenditure  bom 
the  mixed  escrow  to  pay  any  principal 
of  the  prior  issue. 

(h)*  •  • 


(4)*    •   * 

(vi)  Exception  for  refundings  of 
interim  notes.  Paragraph  (h)(4)(v)  of  this 
section  need  not  be  applied  to  refunding 
bonds  issued  to  provide  permanent 
financing  for  one  or  more  projects  if  the 
prior  issue  had  a  term  of  less  than  3 
years  and  was  sold  in  anticipation  of 
permanent  financing,  but  only  if  the 
aggregate  term  of  all  prior  issues  sold  in 
anticipation  of  permanent  financing  was 
less  than  3  years. 

Par.  14.  Section  1.148-10  is  amended 
as  follows: 

1.  Paragraphs  (b)(2).  (c)(2)(viii)  and 
(c)(2)(ix)  are  revised. 

2.  Paragraph  (c)(2)(x)  is  added. 

3.  Paragraph  (e)  is  revised. 

The  revised  and  added  provisions 
read  as  follows: 

§1.148-10    Anti-abuse  rules  and  authority 
of  Commissioner. 

•  *        *        *        • 

(b)*  •  • 

(2)  Application.  The  provisions  of  this 
paragraph  (b)  only  apply  to  the  portion 
of  an  issue  that,  as  a  result  of  actions 
taken  (or  actions  not  taken)  after  the 
issue  date,  overburdens  the  market  for 
tax-exempt  bonds,  except  that  for  an 
issue  that  is  reasonably  expected  as  of 
the  issue  date  to  overburden  the  market, 
those  provisions  apply  to  all  of  the  gross 
proceeds  of  the  issue. 

(O*  •  • 

(2)*   *   • 

(viii)  Replacement  proceeds  in  a 
sinking  fund  for  the  refunding  issue; 

(ix)  Qualified  guarantee  fees  for  the 
refunding  issue  or  the  prior  issue;  and 

(x)  Fees  for  a  qualified  hedge  for  the 
refunding  issue. 

•  •        •        *        • 

(e)  Authority  of  the  Commissioner  to 
clearly  reflect  the  economic  substance  of 
a  transaction.  If  an  issuer  enters  into  a 
transaction  for  a  principal  purpose  of 
obtaining  a  material  financial  advantage 
based  on  the  difference  between  tax- 
exempt  and  taxable  interest  rates  in  a 
manner  that  is  inconsistent  with  the 
purposes  of  section  148,  the 
Commissioner  may  exercise  the 
Commissioner's  discretion  to  depart 
from  the  rules  of  §  1.148-1  through 
§  1.148-11  as  necessary  to  clearly  reflect 
the  economic  substance  of  the 
transaction.  For  this  purpose,  the 
Commissioner  may  recompute  yield  on 
an  issue  or  on  investments,  reallocate 
payments  and  receipts  on  investments, 
recompute  the  rebate  amount  on  an 
issue,  treat  a  hedge  as  either  a  qualified 
hedge  or  not  a  qualified  hedge,  or 
otherwise  adjust  any  item  whatsoever 
bearing  upon  the  investments  and 
expenditures  of  gross  proceeds  of  an 


issue.  For  example,  if  the  amount  paid 
for  a  hedge  is  specifically  based  on  the 
amoimt  of  arbitrage  earned  or  expected 
to  be  earned  on  the  hedged  bonds,  a 
principal  purpose  of  entering  into  the 
contract  is  to  obtain  a  material  financial 
advantage  based  on  the  difference 
between  tax-exempt  and  taxable  interest 
rates  in  a  manner  that  is  inconsistent 
with  the  purposes  of  section  148. 

•  *        *        •        • 

Par.  15.  Section  1.148-11  is  amended 
as  follows: 

1.  Paragraphs  (a),  (b)(1).  (c)(1),  and  (g) 
are  revised. 

2.  Paragraph  (b)(3)  is  added. 

3.  Paragraphs  (h)  and  (i)  are  removed. 
The  revised  and  added  provisions 

read  as  follows: 

§1.148-11    Effective  dates. 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section,  §§1.148-1 
through  1.148-11  apply  to  bonds  sold 
on  or  after  July  8, 1997. 

(b)  Elective  retroactive  application  in 
whole — (1)  In  general.  Except  as 
otherwise  provided  in  this  section,  and 
subject  to  the  applicable  effective  dates 
for  the  corresponding  statutory 
provisions,  an  issuer  may  apply  the 
provisions  of  §§  1.148-1  through  1.148- 
11  in  whole,  but  not  in  part,  to  any  issue 
that  is  outstanding  on  July  8, 1997,  and 
is  subject  to  section  148(f)  or  to  sections 
103(c)(6)  or  103A(i)  of  the  Internal 
Revenue  Code  of  1954,  in  lieu  of 
otherwise  applicable  regulations  under 
those  sections. 

•  •        •        •        • 

(3)  No  elective  retroactive  application 
for  hedges  affixed  rate  issues.  The 
provisions  of  §  1.148-4(h)(2)(i)(B) 
(relating  to  hedges  of  fixed  rate  issues) 
may  not  be  applied  to  any  bond  sold  on 
or  before  July  8. 1997. 

(c)  Elective  retroactive  application  of 
certain  provisions  and  special  rules — (1) 
Retroactive  application  of  overpayment 
recovery  provisions.  An  issuer  may 
apply  the  provisions  of  §  1.148-3(1)  to 
any  issue  that  is  subject  to  section  148(f) 
or  to  sections  103(c)(6)  or  103A(i)  of  the 
Internal  Revenue  Code  of  1954. 

•  •        •        •        * 

(g)  Provisions  applicable  to  certain 
bonds  sold  before  effective  date.  Except 
for  bonds  to  which  paragraph  (b)(1)  of 
this  section  applies — 

(1)  Section  1.148-llA  provides  rules 
applicable  to  bonds  sold  after  June  6. 
1994.  and  before  July  8. 1997;  and 

(2)  Sections  1.148-1  through  1.148-11 
as  in  effect  on  July  1, 1993  (see  26  CFR 
part  1  as  revised  April  1. 1994),  and 

§  1.148-llA(i)  (relating  to  elective 
retroactive  application  of  certain 
provisions)  provide  rules  applicable  to 


certain  issues  issued  before  June  7, 
1994. 

Par.  16.  In  newly  designated  §  1.148- 
11  A,  paragraph  (i)  is  revised  to  read  as 
follows: 

§1.148-11  A   Effective  dales. 

•        *        •        •        * 

(i)  Transition  rules  for  certain 
amendments — (1)  In  general.  Section 
1.103-8(a)(5).  §§1.148-1, 1.148-2, 
1.148-3. 1.148-4,  .148-5,  1.148-6, 
1.148-7. 1.148-8, 1.148-9. 1.148-10. 
1.148-11. 1.149(d)-l.  and  1.150-1  as  in 
effect  on  June  7, 1994  (see  26  CFR  part 
1  as  revised  April  1 ,  1997),  and 
§§  1.14&-1A  through  1.148-llA, 
1.149(d)-lA,  and  1.150-lA  apply,  in 
whole,  but  not  in  part — 

(i)  To  bonds  sold  after  June  6, 1994, 
and  before  July  8, 1997; 

(ii)  To  bonds  issued  before  July  1, 

1993,  that  are  outstanding  on  June  7, 

1994,  if  the  first  time  the  issuer  applies 
§§  1.148-1  through  1.148-11  as  in  effect 
on  June  7, 1994  (see  26  CFR  part  1  as 
revised  April  1, 1997),  to  the  bonds 
under  §  1.148-11  (b)  or  (c)  is  after  June 
6, 1994.  and  before  July  8, 1997; 

(iii)  At  the  option  of  the  issuer,  to    - 
bonds  to  which  §§  1.148-1  through 
1.148-11,  as  in  effect  on  July  1. 1993 
(see  26  CFR  part  1  as  revised  April  1. 
1994),  apply,  if  the  bonds  are 
outstanding  on  June  7.  1994,  and  the 
issuer  applies  §  1.103-8(a)(5),  §§  1.148- 
1, 1.148-2,  1.148-3,  1.148-4,  1.148-5. 
1.148-6. 1.148-7. 1.148-8. 1.148-9, 
1.148-10, 1.148-11, 1.149(d)-l.  and 
1.150-1  as  in  effect  on  June  7, 1994  (see 
26  CFR  part  1  as  revised  April  1, 1997), 
and  §§1.148-1A  through  1. 148-1  lA, 
1.149(d)-lA,  and  1.150-lA  to  the  bonds 
before  July  8. 1997. 

(2)  Special  rule.  For  purposes  of 
paragraph  (i)(l)  of  this  section,  any 
reference  to  a  paiticxilar  paragraph  of 
§§1.148-1T.  1.148-2T,  1.148-3T. 
1.148-4T.  1.148-5T.  1.148-6T.  1.148- 
9T.  1.148-lOT.  1.148-llT,  1.149(d)-lT, 
or  1.15D-1T  shall  be  applied  as  a 
reference  to  the  corresponding 
paragraph  of  §§  1.148-lA.  1.148-2A, 
1.148-3A,  1.148-4A,  1.148-5A,  1.148- 
6A.  1.148-9A,  1.148-lOA,  1.148-llA. 
1.149(d)-lA.  or  1.150-lA.  respectively. 

(3)  Identification  of  certain  hedges. 
For  any  hedge  entered  into  after  June  18, 
1993,  and  on  or  before  June  6, 1994,  that 
would  be  a  qualified  hedgis  within  the 
meaning  of  §  1.148-4(h)(2),  as  in  effect 
on  June  7, 1994  (see  26  CFR  part  1  as 
revised  April  1, 1997),  except  that  the 
hedge  does  not  meet  the  requirements  of 
§  1.148-4A(h)(2)(ix)  because  the  issuer 
foiled  to  identify  the  hedge  not  later 
than  3  day\after  which  ^e  issuer  and 
the  provider  entered  into  the  contract, 
the  requirements  of  §  1.148-4A(b)(2)(ix) 


are  treated  as  met  if  the  contract  is 
identified  by  the  actual  issuer  on  its 
books  and  records  maintained  for  the 
hedged  bonds  not  later  than  July  8, 
1997. 

Par.  17.  Section  I.149(d>-1  is 
amended  as  follows: 

1.  Paragraph  (f)(3)  is  revised. 

2.  Paragraph  (g)(3)  is  added. 

The  revised  and  added  provisions 
read  as  follows: 


§l.l4«(d)-l 
refundings. 


Limitations  on  advance 


(f)*  •  • 

(3)  Application  of  savings  test  to 
multipurpose  issues.  Except  as 
otherwise  provided  in  this  paragraph 
(f)(3),  the  multipurpose  issue  rules  in 
§  1.148-9(h)  apply  for  purposes  of  the 
savings  test.  If  any  separate  issue  in  a 
multipurpose  issue  increases  the 
aggregate  present  value  debt  service 
savings  on  the  entire  multipurpose  issue 
or  reduces  the  present  value  debt 
service  losses  on  that  entire 
multipurpose  issue,  that  separate  issue 
satisfies  the  savings  test 

(g)*  •  *  ,      .       . 

(3)  Special  effective  date  for 
paragraph  (fX3).  Paragraph  (fK3)  of  this 
section  applies  to  bonds  sold  on  or  after 
Jtdy  8, 1997  and  to  any  issue  to  which 
the  election  described  in  §  1.148- 
11(b)(1)  is  made.  See  §§  1.148-llA(i)  for 
rules  relating  to  certain  bonds  sold 
before  July  8. 1997. 

§l.149(d>-lT    [Redesignated  as  §l.l48(d>- 
1A1 

Par.  18.  Section  1.149(d>-lT  is 
redesignated  as  §  1.149(d>-lA.  is 
transferred  immediately  following 
§  1.148-llA.  and  the  section  heading  is 
amended  by  removing  the  language 
"(temporary)". 

Par.  19.  Section  1.150-1  is  amended 
as  follows: 

1.  Paragraph  (aK2)  is  revised. 

2.  Paragraphs  (c)(1)  and  (c)(4)(iii)  are 
revised. 

3.  Paragraph  (cK6)  is  added. 

The  revised  and  added  provisions 
read  as  follows: 

§1.150-1    Definitions. 

(a)*  •  • 

(2)  Effective  date — (i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (a)(2),  this  section  applies  to 
issues  issued  after  June  30, 1993  to 
which  §§  1.148-1  through  1.148-11        , 
apply.  In  addition,  this  section  (other 
than  paragraph  (c)(3)  of  this  section) 
applies  to  any  issue  to  which  the 
election  described  in  §  1.148-ll(bXl)  is 
made. 

(ii)  Special  effective  date  for 
paragraphs  (cXD.  (cX4Xiii),  and  (cX6). 


Paragraphs  (c)(1).  (cK4)(iu).  and  (c)(6)  of 
this  section  apply  to  bonds  sold  on  or 
after  July  8. 1997  and  to  any  issue  to 
which  the  election  described  in  §  1.148- 
11(b)(1)  is  made.  See  §  1.148-llA(i)  for 
rules  relating  to  certain  bonds  sold 
before  July  8. 1997. 

•  •        •        •        • 

(c)  Definition  of  issue — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (c),  the  term  issue  means  two 
or  more  bonds  that  meet  all  of  the 
following  requirements: 

(i)  Sold  at  substantiaUy  the  same 
time.  The  bonds  are  sold  at  substantially 
the  same  time.  Bonds  are  treated  as  sold 
at  substantially  the  same  time  if  they  are 
sold  less  than  15  days  apart. 

(ii)  Soyd  pursuant  to  me  same  plan  of 
financing.  The  bonds  are  sold  pursuant 
to  the  same  .plan  of  financing.  Factore 
material  to  the  plan  of  financing  include 
the  purposes  for  the  bonds  and  the 
structure  of  the  financing.  For  example, 
generally— 

(A)  Bonds  to  finance  a  single  fecility 
or  related  facilities  are  part  of  the  same 
plan  of  financing: 

(B)  Short-term  lx>nds  to  finance 
working  capital  expenditures  and  long- 
term  bonds  to  finance  capital  projects 
are  not  part  of  the  same  plan  of 
financing;  and 

(C)  Certificates  of  participation  in  a 
lease  and  general  obligation  bonds 
secured  by  tax  revenues  are  not  part  of 
the  same  plan  of  financing. 

(iii)  Payable  from  same  source  of 
funds.  The  bonds  are  reasonably 
expected  to  be  paid  from  sutwtantially 
the  same  source  of  funds,  determined 
without  regard  to  guarantees  from 
parties  unrelated  to  the  obligor. 

•  •        •        •        • 

(4)*  •  • 

(iii)  Certain  general  obligation  bonds. 
Except  as  otherwise  provided  in 
paragraph  (cH2)  of  this  section,  bonds 
that  are  secured  by  a  pledge  of  the 
issuer's  fidl  £uth  and  credit  (or  a 
substantially  similar  pledge)  and  sold 
and  issued  on  the  same  dates  pursuant 
to  a  single  offering  document  may  be 
treated  as  part  of  the  same  issue  if  the 
issuer  so  elects  on  or  before  the  issue 
date. 


(6)  Sale  date.  The  sale  date  of  a  bond 
is  the  first  day  on  which  there  is  a 
binding  contract  in  writing  for  the  sale 
or  exchange  of  the  bond. 

•       •        •       •       • 

§1.150-11    [Redasignalsd  as  §  1.150-1  A] 

Par.  20.  Section  1.150-lT  is 
redesignated  as  §  1.150-1  A,  is 
transferred  immediately  following 
§  1.149(d)-lA,  and  the  section  beading 
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il« 


is  amended  by  removing  the  language 
"(temporary)". 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  21.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Attthority:  26  U.S.C  7805. 

Par.  22.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

f  602.101    OMB  Control  numbers. 


(c)*  •  • 

CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.150-1 


1545-1347 


Margaret  Nfilner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  May  1. 1997. 
Donald  C  Lnbick, 

Acting  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 
[FR  Doc.  97-12062  Filed  &-«-97;  B:45  am] 

BHJJNQ  COOC  400-01 -U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGDO»-07-O0e] 

RIN-2115-AE47 

DrawtMldge  Operation  Regulations; 
GrarKl  River,  Ml 

AGENCY:  Coast  Guard.  DOT. 

ACTKM:  Notice  of  temporary  deviation 

from  regidations;  request  for  comments. 

SUMMARY:  The  District  Commander  has 
authorized  a  temporary  90-day 
deviation  from  the  current  bridge 
operating  regulations  for  the  U.S.  Route 
31  highway  bridge  at  mile  2.9  over  the 
Grand  River  in  Grand  Haven,  MI.  The 
deviation  will  test  a  proposed  operating 
schedule  that  would  be  in  effect 
between  March  16  and  December  14 
each  year.  The  schedule  would  reduce 
the  number  of  bridge  openings  for 
recreational  vessels  to  relieve  vehicular 
traffic  congestion  during  these  months. 
DATES:  The  deviation  will  be  in  effect  on 
May  15. 1997  and  wrill  end  on  August 


15,  1997.  Comments  must  be  received 
on  or  before  July  15, 1997. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to:  Commander  (obr).  Ninth 
Coast  Guard  District,  1240  East  Ninth 
Street,  Room  2019,  Cleveland,  OH 
44199-2060  between  6:30  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Bloom.  Chief,  Bridge  Branch 
at  (216) 902-6084. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments 
on  the  operating  schedule  during  the 
temporary  deviation.  Persons  submitting 
comments  should  include  their  name, 
address,  identify  this  notice  (CGD09- 
97-008),  and  the  reason(s)  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8V2"  x  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped 
self-addressed  post  card  or  envelope. 
Persons  may  submit  comment  by 
writing  to  the  Commander  (obr).  Ninth 
Coast  Guard  District,  listed  under 
ADDRESSES. 

Background  and  Purpose 

In  July,  1996,  the  city  of  Grand  Haven, 
MI,  requested  the  Coast  Guard  approve 
a  temporary  deviation  to  the  regulations 
which  govern  the  U.S.  Route  31 
highway  bridge  at  mile  2.9  over  the 
Grand  River  in  Grand  Haven,  MI.  The 
city  sought  to  reduce  bridge  openings  to 
relieve  vehicular  traffic  congestion  and 
still  provide  for  the  needs  of  navigation, 
particularly  during  rush-hour  times.  A 
trial  schedule  was  devised  and  the 
temporary  deviation  was  published  in 
September,  1996.  Under  this  schedule, 
the  bridge  was  required  to  open  on 
signal  for  recreational  vessels  from  6 
a.m.  to  9  p.m.,  once  an  hour  from  3 
minutes  before  to  3  minutes  after  the 
half-hour;  except  the  bridge  was  not 
required  to  open  for  the  passage  of 
recreational  traffic  at  7:30  a.m.,  12:30 
p.m.,  4:30  p.m.,  or  5:30  p.m. 

The  Coast  Guard  received  five  letters 
with  comments  from  the  public  in 
response.  All  comments  were  bom 
recreational  vessel  operators,  or  their 
representatives,  who  opposed  the 
revised  schedule.  The  primary 
exception  to  the  revised  schedule 
involved  the  "blackout"  periods  during 
aftemo<Hi  rush-hour  when  the  bridge 


was  not  required  to  open  for  vessel 
traffic.  Specifically,  the  5:30  p.m. 
blackout  time  on  Wednesday  interfered 
with  the  scheduled  activities  of  vessel 
operators. 

The  City  of  Grand  Haven  City  Council 
conducted  meetings  on  November  18, 
1996,  January  6, 1997,  January  27, 1997, 
and  February  10, 1997  to  collect  input 
from  concerned  parties  and  discuss 
alternatives  to  the  temporary  schedule 
used  in  1996.  Additionally,  the  cities  of 
Ferrysburg  and  Spring  Lake  conducted 
similar  public  meetings  to  discuss  the 
issue.  As  a  result  of  these  joint  meetings, 
the  three  municipalities  submitted  a 
request  to  the  Coast  Guard  on  February 
11,  1997  for  a  permanent  change  to  the 
regulations  and  a  new  operating 
schedule. 

The  combined  efforts  of  the  three 
municipalities  served  on  Grand  River 
has  resulted  in  a  proposed  bridge 
operating  schedule  that  satisfies  the 
needs  and  desires  of  recreational  vessel 
operators  on  Grand  River,  relieves 
vehicular  traffic  congestion,  and 
provides  for  the  anticipated  increase  of 
commercial  vessel  traffic  in  the  area. 
The  Coast  Guard  published  this 
operating  schedule  in  a  notice  of 
proposed  rulemaking  on  April  18, 1997 
(62  FR  19082). 

The  District  Commander  also 
authorized  the  bridge  owner  to 
temporarily  deviate  frtim  the  operating 
regulations  in  33  CFR  117.633(c)  itom 
May  15, 1997  to  August  15, 1997,  to  test 
the  part  of  the  proposed  schedule  that 
would  be  in  effect  from  March  through 
December  each  year.  The  deviation  will 
allow  the  proposed  bridge  schedule  to 
be  tested  for  part  of  the  boating  season 
while  seeking  comments  from  the 
public  on  the  proposed  changes. 

During  the  deviation  period,  the 
bridge  will  only  be  required  to  open  for 
recreational  vessel  traffic  once  an  hour, 
on  the  half-hour,  7  days  a  week,  frt>m 
6:30  a.m.  to  8:30  pjn.,  except  the  bridge 
need  not  open  at  7:30  a.m.,  12:30  p.m., 
and  5:30  p.m.  on  Mondays,  Tuesdays, 
Thiusdays,  and  Fridays.  On 
Wednesdays,  the  bridge  need  not  open 
at  7:30  a.m.,  12:30  p.m.,  and  4:30  p.m. 
This  schedule  will  apply  to  recreational 
vessel  traffic  only.  The  bridge  will  open 
on  signal  for  commercial  vessel  traffic. 

Dated:  April  23. 1997. 
G.F.  Wookver, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Ninth  Coast  Guard  District. 

(FR  Doc.  97-12253  Filed  S-8-97;  8:45  am] 

MUJNG  CODE  4t10-14-4t 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC19 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  Correction. 

SUMMARY:  This  document  corrects  an 
omission  in  the  final  regulations  for  the 
William  D.  Ford  Federal  Direct  Loan 
Program  published  in  the  Federal 
Renter  on  June  19. 1996  (61  FR  31358). 
EFFECTIVE  DATE:  July  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Edelstein.  Program  Specialist, 
Direct  Loan  Policy.  Policy  Development 
Division.  U.S.  Department  of  Education, 
Room  3045.  ROB-3;  600  Independence 
Avenue.  SW.,  Washington,  DC  20202- 
5400.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  As 
published,  the  final  regulations 
amending  §  685.208(f)(2)  inadvertenUy 
omitted  the  existing  text  of  paragraphs 
(f)(2)  (i)  and  (ii).  TUs  correction  is 
necessary  to  add  the  missing  text. 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  April  28, 1997. 
David  A.  Loaganecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

Accordingly,  34  CFR  part  685  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  68S— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Anthority:  20  U.S.C  1087a  et  seq..  unless 
otherwise  noted. 

§686.206    [Corraolwl] 
.  2.  Section  685.208(f)(2)  is  amended  by 
adding  paragraphs  (f)(2)  (i)  and  (ii)  to 
read  as  follows: 

§686.206    Rcpayiiwnt  pisnc 


(f) 


(2)  •   •   • 

(i)  The  Secretary  amends  the 
regulations  relating  to  a  borrower's 
monthly  repayment  amount  under  the 
income  contingent  repayment  plan;  and 

(ii)  The  borrower  submits  a  written 
request  that  the  amended  regulations 
apply  to  the  repayment  of  the 
borrower's  Direct  Loans. 
•        •        •        •        • 

IFR  Doc.  97-12197  Filed  5-8-97;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  20 

Implementation  of  Global  Package  Link 
Service 

AGENCY:  Postal  Service. 

ACTION:  Interim  rules  with  request  for 
comments. 

SUMMARY:  Global  Package  Link  Service 
(formerly  known  as  International 
Package  Consignment  Service)  is  an 
international  mail  service  designed  for 
companies  sending  merchandise  to 
other  countries.  The  People's  Republic 
of  China  (the  PRC)  is  now  being  added 
as  an  additional  destination  country.  To 
use  Global  Package  Link  {GFL)  Service, 
a  customer  is  required  to  mail  at  least 
10.000  packages  a  year  to  GPL 
destination  countries  and  agree  to  link 
its  information  systems  with  the 
information  systems  of  the  Postal 
Service.  This  linkage  is  necessary  so 
that  the  Postal  Service  can  extract 
certain  information  about  the  contents 
of  the  customer's  packages  for  customs 
clearance  and  other  purposes.  One  level 
of  service  will  be  offered  to  customers 
for  the  PRC.  Service  will  be  available 
only  to  the  cities  of  Beijing,  Guangzhou, 
and  Shanghai.  Interim  regulations  have 
been  developed  and  are  set  forth  below 
for  comment  and  suggested  revision 
prior  to  adoption  in  final  form. 
DATES:  The  interim  regulations  take 
effect  June  9, 1997.  Conunents  must  be 
received  on  or  before  June  9, 1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  tl^ 
International  Business  Unit,  Global 
Package  Link  Service,  U.  S.  Postal 
Service,  475  L'En&nt  Plaza  SW  Room 
370 IBU.  Washington,  DC  20260-6500. 
Copies  of  all  written  conunents  will  be 
available  for  public  inspection  and 
photocopying  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  die  address 
above. 

FOR  FURTMBt  MRMMATKM  CONTACT: 
Robert  Michelson  at  the  above  address. 


(202)  268-5731,  or  Marc  B.  Solnick  at 
the  above  address,  (202)  268-3916. 

SUPPI.EMENTARY  INFORMATION: 

L  Introduction 

In  late  1994,  with  implementation  of 
International  Package  Consignment 
Service,  later  renamed  Global  Package 
Link  (GPL),  to  Japan  (59  FR  65961 
December  22, 1994),  the  Postal  Service 
announced  that,  when  feasible,  it  would 
expand  the  service  to  other  destination 
countries  based  on  customer  requests. 
The  Postal  Service  later  expanded  GPL 
by  adding  Canada,  the  United  Kingdom, 
Brazil,  Chile,  and  Germany  as 
destination  countries  for  qualifying 
customers.  The  Postal  Service  is  hereby 
further  expanding  GPL  by  adding  the 
People's  Republic  of  China  (the  PRC)  as 
a  destination  country  for  qualifying 
customers. 

n.  GPL  to  the  PMple's  Republic  of 

rhina 

A.  Qualifying  Criteria 

A  customer  wishing  to  use  GPL  to  the 
PRC  will  be  required  to  enter  into  a 
service  agreement  with  the  Postal 
Service  providing  for  the  following. 
First,  the  customer  must  commit  to  mail 
at  least  10,000  GPL  packages  a  year. 
(Volumes  to  all  GPL  countries  are 
counted  toward  this  minimum.)  Second, 
the  customer  must  designate  the  Postal 
Service  as  its  carrier  of  choice  to  each 
country  for  which  it  uses  GPL  service. 
Third,  the  customer  must  agree  to  link 
its  information  systems  with  the 
information  systems  of  the  Postal 
Service  so  that  the  Postal  Service  and 
the  customer  can  exchange  data 
transmissions  concerning  the  customer's 
packages.  The  Postal  Service  must  be 
able  to  extract,  on  an  as-needed  basis, 
certain  information  about  the  packages 
by  scanning  the  customer-provided 
barcode  on  each  package. 

In  general,  the  mformation  that  must 
be  made  available  to  the  Postal  Service 
includes:  the  order  number;  the  package 
identification  number  the  buyer's  name 
and  address;  the  recipient's  name  and 
address;  the  total  weight  of  the  package; 
the  total  value  of  the  package  contents; 
the  number  of  items  in  the  package;  and, 
for  each  item  in  the  package,  its  SKU 
number,  its  value,  and  its  country  of 
origin.  In  practice,  this  requirement 
means  that  the  customer  will  have  to 
begin  the  necessary  systems  work  by  the 
time  it  begins  using  GPL  and  will  have 
to  assist  the  Postal  Service  in 
completing  and  miiintiiining  the 
infbnnation  systems  linkages.  The 
Postal  Service  will  use  the  extracted 
information  to  prepare  the  necessary 
customs  forms  and  package  labels  and 
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to  provide  user-friendly  tracking  and 
tracing. 

Arrangements  between  the  Postal 
Service  and  the  customer  that  are 
technical  in  nature  may  also  appear  in 
the  GPL  service  agreement.  For  instance, 
the  service  agreement  may  describe  the 
electronic  data  interface  (EDO  or 
proprietary  file  format  that  will  be  used 
to  transmit  data  between  the  customer 
and  the  Postal  Service,  as  well  as  the 
frequency  and  schedule  of 
transmissions.  Similarly,  the  service 
agreement  may  describe  the  formats  and 
frequencies  for  any  exception  and 
performance  reports  that  the  Postal 
Service  will  provide  to  the  customer. 

B.  Processing  and  Acceptance 

If  the  plant  at  which  the  customer's 
GPL  packages  originate  is  located  within 
500  miles  of  a  GPL  processing  facility, 
the  Postal  Service  will  verify  and  accept 
the  packages  at  the  customer's  plant  and 
transport  them  to  the  GPL  processing 
facility  according  to  a  schedule  agreed 
upon  by  the  Postal  Service  and  the 
customer. 

If  the  plant  at  which  the  customer's 
GPL  packages  originate  is  located  more 
than  500  miles  from  a  GPL  processing 
facility,  the  customer  may  choose  one  of 
two  processing  options: 

Option  One:  The  customer  will  be 
required  to  present  the  packages  to  the 
Postal  Service  for  verification  at  the 
customer's  plant  and  transport  them  as 
a  drop  shipment  to  a  GPL  processing 
facility  according  to  a  schedule  agreed 
upon  by  the  Postal  Service  and  the 
customer. 

Option  Two:  The  customer  will 
process  the  packages  using  Postal 
Service  provided  computer  system 
workstations  and  sort  and  prepare  the 
packages  as  required  by  the  Postal 
Service.  Then,  the  Postal  Service  will 
verify  and  accept  the  packages  at  the 
customer's  plant  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer,  and  will 
transport  the  packages  to  a  designated 
GPL  processing  facility  for  dispatch. 

C.  Customs  Forms 

Normally,  Postal  Service  computer 
workstations  will  "lutomatically  generate 
all  necessary  Chinese  customs  forms. 
Packages  mailed  to  the  PRC  through  a 
GPL  facility  will  not  be  required  to  bear 
customs  forms  when  they  are  tendered 
to  the  Postal  Service.  As  part  of  the 
processing  operation  at  the  GPL 
processing  facility,  the  Postal  Service 
will  scan  the  customer-printed  barcode 
on  each  package,  correlate  the  barcode 
with  the  package-specific  information 
'  transmitted  by  the  customer,  and  print 
the  necessary  customs/GPL  labels.  The 


Postal  Service  will  then  affix  the  labels 
to  the  customer's  packages.  If  the 
customer  is  more  than  500  miles  finom 
a  designated  GPL  facility  and  chooses 
option  two,  then  the  customs/GPL  labels 
will  be  affixed  by  the  customer  using 
Postal  Service  provided  workstations. 

D.  Customs  Cleamnce 

The  Postal  Service  has  developed  the 
Customs  Pre- Advisory  System  (CPAS) 
as  part  of  GPL  processing.  As  the 
packages  are  processed,  this  electronic 
system  collects  the  package-specific 
data  necessary  to  satisfy  customs 
requirements.  CPAS  uses  the  USPS 
computer  workstations  located  at  a  GPL 
facility.  The  system  electronically 
advises  both  the  USPS  delivery  agent 
and  the  customs  agency  of  the  contents 
of  each  package  mailed.  Since  this 
advisory  information  arrives  before  the 
mail.  CPAS  facilitates  and  simplifies 
customs  clearance.  Electronic  pre- 
notification  of  the  package  contents  and 
automatic  preparation  of  required 
customs  declarations  assiu«s  the  fastest 
clearance  through  Chinese  customs  and 
reduces  costs  for  the  customer  and  the 
Postal  Service.  To  use  CPAS.  recipients 
of  merchandise  must  designate  the 
Postal  Service  and  its  customs  broker  as 
their  agents  for  customs  clearance.  The 
USPS  delivery  agent  in  the  PRC  will 
collect  customs  fees  and  any  other  taxes 
from  the  recipient  of  the  shipment. 

E.  Delivery  Options 

The  only  delivery  option  the  Postal 
Service  offers  to  the  PRC  is  Premium 
Service.  To  provide  consistent  service, 
the  USPS  offers  GPL  only  to  the  cities 
of  Beijing,  Guangzhou,  and  Shanghai. 
The  Premium  Service  option  includes 
home  delivery.  The  weight  limit  for 
packages  is  70  pounds.  The  sum  of  the 
length  and  the  greatest  circumference 
measured  in  a  direction  other  than  the 
length  shall  not  exceed  118  inches.  The 
maximum  size  for  any  one  dimension  is 
59  inches.  The  Premium  Service 
provides  tracking. 

The  Postal  Service  will  transport  GPL 
packages  from  the  customer's  plant,  or 
from  the  designated  GPL  processing 
facility,  to  the  PRC.  where  the  packages 
will  receive  eocpeditious  customs 
clearance  and  be  released  to  the  delivery 
agent.  Once  the  delivery  agent  receives 
the  packages,  they  will  be  delivered  in 
frt)m  one  to  two  days.  Normal  delivery 
times  will  be  4  to  5  business  days  from 
dispatch  tmm  the  U.  S.  to  final  delivery. 
Insurance  up  to  $500  is  included  at  no 
additional  cost. 

The  Postal  Service  intends  to  expand 
this  service  to  other  areas  in  the  PRC 
outside  the  cities  of  Beijing.  Guangzhou, 
and  Shanghai.  This  will  proceed  as  the 


delivery  agent  expands  its  ability  to 
provide  an  expedited,  secure  delivery 
service  with  tracking  for  individual 
packages.  The  Postal  Service  requests 
comments  from  customers  regarding  the 
destination  areas  needed  in  the  PRC. 

F.  Rates 

The  base  rates  for  GPL  service  to  the 
PRC  are  set  forth  below.  The  Postal 
Service  will  charge  the  base  rates,  in  one 
pound  increments,  for  all  packages 
mailed  to  the  PRC. 

Global  Package  Link  to  the  Peo- 
ple's Republic  of  China  Rate 
Chart* 
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'Service  to  the  People's  Reput)ric  of  China 
Is  limited  to  ttie  cities  of  Beijing,  Shanghai, 
andGuangzhoa 

m.  Conclusion 

Accordingly,  the  Postal  Service 
hereby  adopts  GPL  service  to  the  PRC, 
on  an  interim  basis,  at  the  rates  set  forth 
in  the  schedules  above.  Although  39 
U.S.C  407  does  not  require  advance 
notice  and  opportunity  for  submission 
of  comments,  and  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rule  making  (5  U.S.C.  553),  the 
Postal  Service  invites  interested  persons 
to  submit  written  data,  views,  or 
argiunents  concerning  this  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Ck)de  of 
Federal  R^ulations.  See  39  CFR  20.1. 

List  of  Sabjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20-(AIIENOEQ1 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Aathsriljr:  5  U.S.C  552(a):  39  U.&C  401. 
404.  407.  406. 

2.  EfCsctive  June  9, 1997,  subchapter 
620  of  the  International  Mail  Manual 
Issue  17  is  amended  as  follows: 


8    Spacisll 

•        •        •        •        • 

620    Global  Package  Unk 


621.3    Availabittty. 

Glohal  Package  Link  service  is 
available  only  to  Brazil,  Canada,  Chile. 
Germany,  Japan,  the  United  Kingdom, 
and  the  People's  Republic  of  China. 
Service  to  the  People's  Republic  of 
China  is  limited  to  the  cities  of  Beijing, 
Shanghai,  and  Guangzhou. 


823.3    Si»  and  Weight  Umits. 

The  weight  limits  for  Global  Package 
Link  service  are  70  pounds  for  Chile, 
Germany,  and  the  People's  Republic  of 
China;  66  pounds  for  Brazil,  Canada, 
and  the  United  Kingdom;  and  44 
poimds  for  Japan  for  Premium  service 
and  6  pounds  for  Standard  service. 

The  maximum  length  of  GPL  packages 
is  60  inches  and  the  ma-irifniifn  length 
and  girth  combined  is  108  inches  with 
the  following  exceptions:  mayimiifn  size 
for  C^rmany  is  length  47  inches,  height 
23  inches,  width  23  inches;  mayiTnnm 
size  for  the  People's  Republic  of  China 
for  any  one  dimension  is  59  inches;  the 
siun  of  the  length  and  the  greatest 
circumference  measured  in  a  direction 
other  than  the  length  shall  not  exceed 
118  inches:  Japan  Standard  packages 
weighing  less  than  1  poimd,  the 
maximum  length  is  24  inches  with  a 
height  and  depth  and  length  combined 
maximum  of  36  inches.  All  packages 
must  be  large  enough  to  accommodate 
the  necessary  labels  and  customs  forms 
on  the  address  side. 


828.432   Japan  and  the  People's  Republic 
ofCMna. 

In  Japan  and  the  People's  Republic  of 
China,  any  customs  duties  and  fees  will 
be  collected  from  the  recipient  at  the 
time  of  delivery. 

•        •        •        *        • 

Amend  the  Individual  Country  Listing 
for  China  by  adding  the  foUovying 
information  about  Global  Package  Link 
to  the  end  of  the  listing: 

China,  People's  Republic  of  Coun- 
try Page  Global  Package  unk 
Rate  Chart 
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is  hmiled  to  the  cilies  of  Beyng,  Shanghsi, 
andGuangzhoa 

Chwf  CtNinse/,  Lfltgulothv. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180 

[OPP-300484;  FRL-6715-«1 

RIN2070-AB78 

Cyfluthrin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  with  an 
expiration  date  of  November  15,  1997 
for  residues  of  the  pyrethroid  cyfluthrin 
in  or  on  the  food  commodities  group 
citrus  fruit  and  a  maximum  residue 
limit  for  cyfluthrin  on  citrus  oil  and 
dried  pulp.  A  petition  was  submitted  by 
Bayer  Corporation  to  EPA  under  the 
Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170)  requesting  the  tolerance.  This 
tolerance  will  expire  and  is  revoked  on 
November  15.  1997. 

DATES:  This  regulation  becomes 
effective  May  9,  1997.  Written 
objections  and  requests  for  hearings 
must  be  received  by  July  8,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  lOPP-3004841. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300484).  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM#2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 

A  copy  of  objections  and  hearing 
requests  filed  %Yith  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  OPP- 
docket^pamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 


on  disks  in  WordPerfect  5.1  file  format 
or  ASCU  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  IOPP-300484J.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13.  Registration  Division 
(75050,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  204.  CM  «2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703)  305- 
6100,  e-mail: 
larocca.george^pamail.epa.gov. 

SUPPIEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  July 
13, 1994  Federal  Register  (59  FR 
35717)(FRL-4871-5).  which  announced 
that  Miles  Corporation  had  submitted  a 
pesticide  petition  (4F4313)  to  EPA  and 
a  food/feed  additive  petition  (FAP) 
4H5687  to  EPA.  Pesticide  petition 
4F4313  requests  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  an  Cosmetic  Act,  21  U.S.C. 
346a(d).  amend  40  CFR  180.436  to 
establish  tolerances  for  residues  of  the 
insecticide  cyfluthrin,  ((cyano-[4-fluoro- 
3-phenoxyphenyll-methyl-3-[2.2- 
dicloroethenyl|-2.2- 

dimethylcyclopropanecarboxylate];  CAS 
No.  68359-37-5;  EPA  Chemical  No. 
128831)  in  or  on  the  food  commodities 
group  citrus,  fruits  at  0.2  parts  per 
million  (ppm).  Food/feed  additive 
petition  4H5687  requests  that  the 
Administrator,  pursuant  to  section 
409(e)  of  the  FFDCA  (21  U.S.C.  348). 
amend  40  CFR  parts  185  and  186  by 
establishing  a  food/fised  additive 
regulation  for  cyfluthrin  in  or  on  the 
procesi^commodities  citrus  oil  and 
citrus  dried  pulp  at  0.3  ppm.  The 
Agency  was  unable  to  publish  a  final 
rule  prior  to  the  enactment  of  the  Food 
Quality  and  Protection  Act  (FQPA)  of 
1996.  Because  of  new  procedures  under 
FQPA  Bayer  Corporation  was  required 
to  submit  a  new  notice  of  filing 
requesting  issuance  of  these  tolerances 
in  compliance  with  FQPA. 

In  the  Federal  Register  of  March  14, 
1997  (62  FR  12182)(FRL-5990-2)  EPA 
issued  a  second  notice  of  filing  to  bring 
the  notice  into  conformity  with  the 
FQPA.  The  notice  contained  a  summary 
of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  assessments  to  support 


its  conclusion  that  the  petition 
complied  with  FQPA. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  Section  408(bK2)(D) 
specifies  factors  EPA  is  to  consider  in 
establishing  a  tolerance.  Section 
408(b)(3)  requires  EPA  to  determine  that 
there  is  a  practical  method  for  detecting 
and  measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  Section  408(b)(4)  requires  EPA 
to  determine  whether  a  maximiun 
residue  level  has  been  established  for 
the  pesticide  chemical  by  the  Codex 
Alimentarius  Conunission.  If  so,  and 
EPA  does  not  propose  to  adopt  that 
level.  EPA  must  publish  for  public 
comment  a  notice  explaining  the 
reasons  for  departing  from  the  Codex 
level. 

n.  Risk  Aflaeasment  and  Statutmy 
Findings 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  bom  ag^egate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 


pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(NOEL). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  frtim  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  significant  risks  to  human 
health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
natiire  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FQPA  requires  that  EPA  take  into 
account  available  and  reliable 
information  concerning  exposure  bom 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 


where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximiun  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  acciuBte 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Consistent  with  sections  408(b)(2)(C) 
(D),  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  also  assessed  the  toxicology 
data  base  for  cyfluthrin  its  evaluation  of 
application  for  registration  on  citrus. 
0*A  has  sufficient  data  to  assess  the 
hazards  of  cyfluthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
granting  time-limited  tolerances  for 
residues  of  cyfluthrin  on  citrus  at  0.2 
ppm,  and  citrus  oil  and  dried  pulp  at 
0.3  ppm.  EPA's  assessment  of  the 
database,  dietary  exposures  and  risks 
associated  with  establishing  these 
tolerances  follows: 

A.  Toxicology  Database 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cjrfluthrin  are 
discussed  below. 

1.  Acute  studies.  A  battery  of  acute 
toxicity  studies  placing  technical 
cyfluthrin  in  toxicity  category  n. 

2.  Chmnic  studies,  i.  A  12-month 
chronic  feeding  study  in  dogs  with  a  no- 


observed  effect  level  (NOEL)  of  4 
milligram  per  kilogram  p&  day  (mg/kg/ 
day).  The  lowest  effect  level  (LEL)  for 
this  study  is  established  at  16  mg/kg/ 
day,  based  on  slight  ataxia,  increased 
vomiting,  diarrhea  and  decreased  body 
weight 

ii.  A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  with  a 
NOEL  of  2.5  mg/kg/day  and  LEL  of  6.2 
mg/kg/day.  based  on  decreased  body 
weights  in  males,  decreased  food 
consumption  in  males,  and 
inflammatory  foci  in  the  kidneys  in 
females. 

iii.  A  24-month  carcinogenicity  study 
in  mice.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

3.  Developmental  and  reproductive 
effects  studies,  i.  An  oral  rat 
developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  is  3  mg/kg/ 
day.  The  maternal  (systemic)  lowest 
ol»erved  effect  level  (LOEL)  of  10  mg/ 
kg/day  was  based  on  behavioral  changes 
in  gait  and  coordination.  The 
developmental  (fetal)  NOEL  is  30  mg/ 
kg/day  (highest  dose  tested).  No 
developmental  effects  were  noted. 

ii.  An  oral  rat  developmental  toxicity 
study,  the  maternal  (systemic)  NOEL  is 
10  mg/kg/day  (highest  dose  tested).  The 
developmental  (fetal)  NOEL  is  10  mg/ 
kg/day  (highest  dose  tested).  No 
developmental  effects  were  noted. 

iii.  A  rat  inhalation  developmental 
toxicity  study,  the  maternal  (systemic) 
NOEL  is  0.46  mg/m?.  The  maternal 
(systemic)  LOEL  2.55  mg/m^  was  based 
on  decreased  body  weight  gain  and 
reduced  food  efficiency.  The 
developmental  (fetal)  NOEL  is  0.46  mg/ 
m^.  The  developmental  (fetal)  LOEL  of 
2.55  mg/m'  is  based  on  reduced  fetal 
and  placental  weight,  reduced 
ossification  in  the  phalanges, 
metacarpals  and  vertebrae. 

iv.  An  oral  rabbit  developmental 
toxicity  study,  the  maternal  (systemic) 
NOEL  is  20  mg/kg/day.  The  maternal 
(systemic)  LOEL  of  60  mg/kg/day  was 
based  on  decreased  body  weight  gain 
and  food  consiunption  during  the 
dosing  period.  The  developmental 
(fetal)  NOEL  is  20  mg/kg/day.  The 
developmental  (fetal)  LOEL  is  60  mg/kg/ 
day  based  on  statistically  significant 
increase  in  the  numbers  of  resorptions 
and  statistically  significant  post- 
implantation  loss. 

v.  An  oral  3-generation  reproduction 
study,  the  systemic  NOEL  is  1.5  mg/kg/ 
day.  The  systemic  LOEL  of  4.5  mg/kg/ 
day  was  based  on  body  weight  decrease 
in  pups.  The  reproductive  (fetal)  NOEL 
is  4.5  mg/kg/day.  The  reproductive 
(fatal)  LOEL  is  7.5  mg/kg/day  based  on 
decreased  pup  viability. 
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4.  Other  studies,  i.  Mutagenicity  tests 
were  conducted,  including  several  gene 
mutation  assays  (reverse  mutation  and 
recombination  assays  in  bacteria  and  a 
Chinese  hamster  ovary(CHO)/HGPRT 
assay);  a  structural  chromosome 
aberration  assay  (CHO/sister  chromatid 
exchange  assay);  and  an  unscheduled 
DNA  synthesis  assay  in  rat  hepatocytes. 
All  tests  were  negative  for  genotoxicity. 

ii.  A  metabolism  study  in  rats  showed 
that  cyfluthrin  is  rapidly  absorbed  and 
excreted,  mostly  as  conjugated 
metabolites  in  the  urine,  within  48 
hours.  An  enterohepatic  circulation  was 
observed.  The  NOEL  for  dermal  and 
systemic  toxicity  was  1 ,000  mg/kg/day 
(limit  dose).  New  Zealand  White  strain 
rabbits  were  given  15  dermal 
applications  at  0,  100,  500,  or  1,000  mg/ 
kg/day  for  21  days.  Under  the 
conditions  of  the  test,  there  was  no 
evidence  of  treatment-related  toxicity 
from  dermal  application  at  doses  up  to 
1,000  mg/kg/day. 

The  toxicity  database  for  cyfluthrin  is 
essentially  complete.  Data  lacking  but 
desirable  are  a  new  21-day  subchronic 
dermal  study,  an  acute  neurotoxicity 
study  in  rats,  a  90-day  neurotoxicity 
study  in  rats,  and  a  dermal  sensitization 
study  on  the  end-use  product,  Baythroid 
2.  These  studies  have  been  submitted  to 
the  Agency  and  are  currently  under 
review,  with  the  exception  of  the  aciite 
and  90-day  neurotoxicity  studies.  Bayer 
Corporation  has  committed  to  submit 
the  results  of  these  neurotoxicity  studies 
to  the  Agency  by  July  1997.  Although 
these  data  are  lacking,  the  Agency 
believes  it  has  sufficient  toxicity  data  to 
support  the  proposed  tolerance  and 
these  additional  studies  will  not 
significantly  change  its  risk  assessment. 

B.  Toxicological  Profile 

1.  Toxicity  endpoints  for  dietary 
exposure —  i.  acute.  To  assess  acute 
dietary  risk,  the  Agency  used  an 
endpoint  of  20  mg/kg/day.  the  NOEL 
from  the  oral  developmental  toxicity 
study  in  rabbits.  This  risk  assessment 
will  evaluate  acute  dietary  risk  to 
females  13-«-  years  and  older. 

ii.  Chronic.  A  reference  dose  (RfD)  of 
0.025  mg/kg/day  has  been  estimated  by 
the  Agency.  The  RfD  was  established 
based  on  the  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
2.5  mg/kg/day  and  an  uncertainty  Eactor 
of  100. 

iii.  Carcinogenicity.  Cyfluthrin  has 
been  classified  as  a  Croup  E  chemical 
(evidence  of  non-carcinogenicity  for 
humans)  by  the  Agency.  The 
classification  was  based  on  a  lack  of 
convincing  evidence  of  carcinogenicity 
in  adequate  studies  with  two  animal 
species,  rat  and  mouse. 


2.  Toxicity  endpoints  for  non-dietary 
exposure — /.  short  and  intermediate 
term  residential  dermal  and/or 
inhalation  exposure.  For  short-and 
intermediate  term  dermal  exposure,  the 
agency  used  the  dermal  toxicity  NOEL 
of  250  mg/kg/day  (highest  dose  tested) 
from  the  21--Hday  dermal  rabbit  toxicity 
study.  For  short-  and  intermediate-term 
inhalation  exposure,  the  Agency  used 
the  inhalation  developmental  study  in 
rats,  where  the  maternal  threshold 
NOEL  was  0.00046  based  on  decreased 
body  weight  gain  and  reduced  relative 
food  efficiency  at  the  LOEL  of  0.0025 
milligrams  per  liter  (mg/L).  The 
developmental  NOEL  of  0.00046  mg/1 
was  based  on  reduced  fetal  weights, 
reduced  placental  weights,  and  reduced 
ossification  in  the  phalanx,  metacarpals 
and  vertebrae  at  the  LOEL  of  0.0025  mg/ 
L  (0.46  mg/kg/day). 

ii.  Chronic  residential  exposure. 
Based  upon  the  registered  indoor/ 
outdoor  uses  of  cyfluthrin,  exposure 
from  these  uses  are  expected  to  be  from 
inhalation  and/or  dermal  contact.  EPA 
has  no  quantitative  data  on  dermal 
absorption  for  the  formulations  of  this 
pesticide,  nor  does  it  have  reliable  data 
for  indoor/outdoor  exposures. 
Estimations  of  outdoor  residential 
exposure  have  been  required  for 
cyfluthrin  in  a  data  call-in  issued  in 
1995.  These  data  are  being  generated  by 
the  Outdoor  Residential  Exposure  Task 
Force.  Without  these  data  EPA  cannot 
determine  the  risk  to  the  public  exposed 
by  the  non-dietary  uses  of  this  pesticide. 
For  this  reason  EPA  is  using  a  maximum 
default  assumption  of  20%  of  the  RfD 
(0.025  mg/kg/day)  as  the  exposure  for 
these  uses. 

iii.  Dermal  penetration.  The  default 
value  of  100%  is  being  used  for  dermal 
penetration  in  the  absence  of  actual 
data. 

C  Aggregate  Exposure 

1.  From  food  and  feed  uses.  The 
primary  source  of  human  exposure  to 
cyflutluin  will  be  from  ingestion  of  both 
raw  and  processed  food  commodities 
treated  with  cyfluthrin.  These 
commodities  include  the  current  citrus 
fruit  group  plus  citrus  oil  and  dried 
pulp  and  other  commodities  listed  in  40 
CFR  180.436, 185.1250  and  186.1250. 
Any  secondary  residues  occurring  in 
cattle  meat,  meat  byproducts,  milk  and 
Cat  frtim  the  addition  of  the  feed  items 
citrus  dried  pulp  will  be  covered  by 
existing  tolerances.  There  is  no 
reasonable  expectation  of  finite  residues 
in  poultry  and  swine,  therefore  the 
necessity  or  adequacy  of  tolerances  for 
these  commodities  is  not  an  issue 
relevant  to  the  use  on  citrus. 


The  Agency  has  requested  additional 
confirmatory  animal  feeding  study  data 
on  levels  of  the  metabolite  DCVA  (3- 
(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid) 
in  animal  commodities. 

2.  From  potable  (drinking)  water. 
There  is  no  established  Maximum 
Concentration  Level  for  residues  of 
cyfluthrin  in  drinking  water.  Although 
data  indicate  little  potential  for  soil 
mobility  or  leaching,  cyfluthrin  is 
moderately  persistent.  In  examining 
aggregate  exposure,  FQPA  directs  H'A 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  from  groundwater  or  surface 
water),  and  exposure  through  pesticide 
use  in  indoor/outdoor  residential  sites. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  cyfluthrin  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
cyfluthrin  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  irom  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  uses.  Cyfluthrin 
is  registered  for  use  on  non-food  sites 
including  golf  courses,  lawns, 
ornamental  shrubs,  indoor  foggers.  and 
wood  surfaces.  Upon  considering  the 
registered  uses,  formulation  types, 
persistence,  and  toxicological 
endpoints.  and  in  accordance  with  the 
Agency's  Interim  Decision  Logic  (PR 


97-1.  Jaunary  31. 1997).  EPA  has 
determined  that,  in  the  absence  of 
exposure  data,  the  registered  non- 
dietary,  non-occupational  uses  of 
cyfluthrin  should  be  assigned  a  default 
value  of  20%  of  the  acceptable  aggregate 
chiDnic;  and  short-  and  intermediate- 
term  risk. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Cyfluthrin  is  a  member  of  the  synthetic 
pyrethroid  class  of  pesticides.  Section 
408(b)(2)(D){v)  requires  that,  when 
qpnsidering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  Jaiow  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  molved.  These  pesticides 
include  pesticides  that  aie 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 


substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assimied). 

Although  cyfluthrin  is  structurally 
similar  to  other  members  of  the 
synthetic  pyrethroid  class  of 
insecticides,  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  cyfluthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cyfluthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Agpvgate  Risk  Assessment 

1.  Acute  aggregate  risk.  The  acute 
dietary  (food  only)  risk  assessment  used 
tolerance  level  residues  and  assumed 
100%  crop-treated.  Thus,  this  acute 
dietary  exposure  estimate  is  considered 
conservative;  refinement  using 
anticipated  residue  values  and  percent 
crop-treated  data  in  conjunction  with 
Monte  Carlo  analysis  would  result  in  a 
lower  acute  dietary  exposure  estimate. 
A  Monte  Carlo  analysis  is  a  probabilistic 
risk  assessment  methodology  in  which  a 
distribution  of  expected  residues  (also 
consumption  estimates)  is  considered, 
instead  of  a  single  value  such  as  the 
tolerance  level.  The  estimated  acute 
dietary  risk,  using  a  high-end  exposure 
of  0.03  mg/kg/day.  resulted  in  an  MOE 
=  666  for  the  population  of  concern 
(females,  13-t-  years). 

The  acute  aggregate  risk  assessment 
takes  into  account  exposure  from 
dietary  food  only.  As  indicated  above, 
although  EPA  has  not  identified  a  water 
exposure  figure  based  upon  available 
environmental  data,  cyfluthrin  is  not 
expected  to  be  mobile  in  soil  or  water 
enviromnents  and  poses  relatively  littie 
threat  to  drinking  water.  Theoretically, 
it  is'also  possible  that  axesidential.  or 
other  non-dietary,  exposure  could  be  - 
combined  with  the  acute  total  dietary 
exposure  from  food  and  water. 
However,  the  Agency  does  not  believe 
that  aggregating  multiple  exposure  to 
laige  amounts  of  pesticide  residues  in 
the  residential  environment  via  multiple 
products  and  routes  for  a  1  day 
exposure  is  a  reasonably  probable  event 
It  is  hi^y  unlikely  that,  in  1  day,  an 
individual  would  have  multiple  high- 
end  exposures  to  the  same  pesticide  by 
treating  their  lawn  and  garden,  treating 
their  house  via  crack  and  crevice    ^ 
application,  swimming  in  a  pool,  and  be 
maximally  exposed  in  the  food  and 
water  consumed.  Additionally,  the 
concept  of  an  acute  exposiue  as  a  single 
exposure  does  not  allow  for  including 


post-application  exposures,  in  which 
residues  decline  over  a  period  of  days 
after  application.  Therefore,  the  Agency 
believes  that  residential  exposures  are 
more  appropriately  included  in  the 
short-term  exposure  scenario. 

An  acute  dietary  MOE  of  greater  than 
100  would  not  be  of  concern  to  EPA.  As 
indicated  above,  the  MOE  for  females 
13-f  years  was  calculated  to  be  666. 
Under  any  bounding  assimiption  EPA  is 
considering  for  exposure  from  drinking 
water,  this  MOE  would  not  be  reduced 
to  less  than  100.  Therefore,  EPA  has  no 
acute  aggregate  concern  due  to  exposure 
to  cyfluthrin  through  food  and  drinking 
water. 

2.  Short-  and  intermediate  term 
aggregate  risk.  In  the  absence  of 
exposure  data,  EPA  is  reserving  a 
default  value  of  20%  for  residential 
exposures.  However,  as  non-quantifiable 
exposures  can  not  be  included  in  MOE 
calculations,  the  short-term  MOE  will 
include  only  dietary  exposure.  Since  the 
short  term  NOEL  is  based  on  a  21  day 
dermal  exposiue  toxicity,  the  dermal 
exposure  will  be  adjusted  for  a  dietary 
endpoint  (from  the  developmental 
study).  The  NOEL  from  the 
developmental  study  (20  mg/kg/day)  is 
12^-fold  lower  than  that  of  the  21-day 
dermal  study  (250  mg/kg/day).  The 
adjusted  chronic  dietary  exposure  is 
thus  0.339  mg/kg/day  (TMRC  of  0.0271 
mg/kg/day  multiplied  by  12.5).  As  the 
calculated  MOE  for  children  (1  to  6 
years  old)  is  737  (short  term  NOEL  of 
250  mg/kg/day  divided  by  adjusted 
dietary  exposure  of  0.339  mg/kg/day), 
the  addition  of  any  bounding 
assumption  EPA  is  considering  for 
exposures  from  dietary  water  and 
residential  sources  is  unlikely  to  result 
in  a  MOE  of  <100.  EPA  thus  considers 
the  short-  and  intermediate  term  risk  to 
be  acceptable  for  the  purposes  of 
establishing  the  proposed  tolerances. 

3.  Chronic  aggregate  risk.  The  chronic 
dietary  (food  only)  risk  assessment  used 
anticipated  residues  and  percent  crop 
treated  for  certain  crops.  Percent  of  crop 
treated  pgt' "»"*«*«  are  derived  from 
Federal  and  private  maricet  survey  data. 
Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposiue 
assessment.  By  using  the  upper  end 
estimate  of  percent  of  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
thsough  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations,  including 
several  regional  groups,  to  pesticide 
residues.  The  resulting  exposure 
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estimates  should  therefore  be  viewed  as 
partially  refined.  Further  refinement 
using  anticipated  residues  and  percent 
crop  treated  for  all  commodities  would 
result  in  lower  dietary  exposure 
estimates.  For  chronic  dietary  (food 
only)  risk  estimates,  the  population 
subgroup  with  the  largest  percentage  of 
the  RfD  occupied  is  childi«n  (non- 
oursing  infants,  <1  years  old)  at  13%  of 
the  RfD. 

Section  408  (b)(2)(E)  requires  that,  if 
EPA  relies  upon  anticipated  residue 
levels  in  setting  a  tolerance,  EPA  must 
require  that  data  be  submitted  5  years 
after  approval  of  the  tolerance  on 
whether  the  anticipated  residue  level 
remains  accurate.  Because  this  tolerance 
is  limited  to  less  than  1  year,  data  are 
not  being  required  at  this  time. 

The  aggregated  chronic  risk  is  equal  to 
the  sum  of  the  chronic  risk  for  food, 
drinking  water,  and  indoor  and  outdoor 
residential  exposures.  For  cyfluthrin, 
residential  exposure  data  are  lacking 
although  the  potential  for  exposure  does 
exist.  Therefore,  residential  exjjosure 
was  also  aggregated  with  dietary 
exposure  in  the  chronic  risk  assessment. 
The  aggregated  chronic  risk  for  the 
population  subgroup  non-nursing 
infants  less  than  1  year  old  from 
combined  sources  is  33%  of  the  RfD 
(dietary  =  13%  +  non-occupational  = 
20%).  Under  any  bounding  assumptions 
EPA  is  considering  for  exposure  from 
drinking  water,  exposure  to  cyfluthrin 
would  not  exceed  the  RfD.  EPA 
therefore  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  consumers,  including  infants 
and  children,  from  aggregate  exposure 
to  cyfluthrin  residues. 

4.  Determination  of  safety  for  infants 
and  children.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infonts  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  analysis  or 
through  using  uncertainty  (safety) 
EKtors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans.  In 
either  case,  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  NOEL 
in  the  animal  study  appropriate  to  the 
particular  risk  assessment  This 
hundredfold  uncertainty  (safety)  factor/ 
margin  of  exposure  (safety)  is  designed 
to  account  for  combined  inter-  and 
intra-species  variability.  EPA  believes 
that  reliable  data  support  using  the 


standard  hundredfold  margin/factor  not 
the  additional  tenfold  margin/factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  cyfluthrin,  EPA 
considered  data  from  oral 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  as  well  data  from  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  the  mothers. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

5.  Pre-natal  effects.  In  the  oral  rat 
developmental  toxicity  studies, 
maternal  (systemic)  effects  consisting  of 
behavioral  changes  in  gait  and 
coordination  ware  the  basis  of  the 
maternal  LOEL  of  10  mg/kg/day.  No 
developmental  (fetal)  effects  were  noted 
in  doses  up  to  30  mg/kg/day  (highest 
dose  tested).  In  the  oral  rabbit 
developmental  study,  no  developmental 
toxicity  was  observed  at  doses  where 
maternal  toxicity  was  noted.  The 
maternal  (systemic)  NOEL  is  20  mg/kg/ 
day  and  the  maternal  (systemic)  LOEL 
of  60  mg/kg/day  was  based  on  decreased 
body  weight  gain  and  food 
consumption.  The  developmental  (fetal) 
NOEL  is  20  mg/kg/day  and  the 
developmental  (fetal)  LOEL  of  60  mg/ 
kg/ day  was  based  on  increases  in  the 
numbers  of  resorptions  and  post- 
implantation  loss. 

In  an  inhalation  developmental 
toxicity  study,  the  matenud  (systemic) 
and  developmental  (fetal)  NOELs  are 
0.46  mg/m^  and  the  maternal  (systemic) 
and  developmental  (fetal)  LOELs  are 
2.55  mg/m^.  The  maternal  (systemic) 
LOEL  was  based  on  decreased  body 
weight  gain  and  reduced  food 
efficiency.  The  developmental  (jetal) 
LOEL  was  based  on  reduced  fetal  and 
placental  weight  and  reduced 
ossification.  The  weight  of  the  evidence 
frtim  this  study  would  suggest  that 
cyfluthrin  exposure  caused 
developmental  toxicity  indirectly 
through  bradypnea  (abnormal  slowness 
of  breathing)  in  the  dams. 

6.  Post-natal  effects.  In  the  rat  2- 
generation  reproduction  study,  parental 
toxicity  was  observed  at  4.5  mg/kg/day 
based  on  body  weight  decrease  in  pups 


(weaned  for  the  next  generation).  The 
reproductive  (fetal)  NOEL  is  4.5  mg/kg/ 
day.  The  reproductive  (fetal)  LOEL  is 
7.5  mg/kg/day  based  on  decreased  pup 
viability. 

These  data  taken  together  suggest 
minimal  concern  for  developmental  or 
reproductive  toxicity  and  do  not 
indicate  ^y  increased  pre-  or  post-natal 
sensitivity.  Therefore,  EPA  concludes 
that  reliable  data  support  use  of  a 
hundredfold  safety  factor,  and  an 
additional  tenfold  safety  factor  is  not 
needed  to  protect  the  safety  of  infants    , 
and  children. 

E.  Other  Considerations 

1.  Endocrine  effects.  No  evidence  of 
such  effects  were  reported  in  the 
toxicology  studies  described  above. 
There  is  no  evidence  at  this  time  that 
cyfluthrin  causes  endocrine  effects. 

2.  Metabolism  and  nature  of  the 
residue.  The  natiu«  of  the  residue  in 
plants  and  animals  is  adequately 
understood.  The  residue  of  concern  is 
parent  cyfluthrin.  Any  secondary 
residues  occurring  in  cattle  meat,  meat   • 
by-products,  milk  and  fat  bom  the 
consumption  of  cyfluthrin  treated  citrus 
will  be  covered  by  the  existing 
tolerances  for  these  commodities. 

3.  Analytical  methodology.  Adequate 
enforcement  methodology  (gas 
chromatography/electron  capture 
detector)  for  plant  and  animal 
commodities  is  available  to  enforce  the 
tolerances.  EPA  has  provided 
information  on  this  method  to  the  Food 
and  Drug  Adminstration.  The  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  from:  By 
mail,  Calvin  Furlow,  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  Offlce  location 
and  telephone  number:  Crystal  Mall  #2, 
Rm  1128, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5805. 

4.  International  tolerances.  There  are 
no  Codex,  Canadian  or  Mexican 
maximimi  residue  limits  (MRLs)  for 
residues  of  cyfluthrin  in/on  citrus. 

F.  Summary  of  Findings 

Tolerances  are  time-limited  to  allow 
for  development  and  review  of 
supplemental  toxicity  data;  animal 
feeding  data  for  a  metabolite  of 
cyfluthrin;  and  residential,  water  and 
cumulative  exposure  data.  Thes* 
tolerances  will  expire  and  be  revoked  by 
EPA  on  November  15, 1997.  After  that 
November  15, 1997.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 


EPA  concludes  that  the  time-limited 
tolerances  will  be  safe.  Therefore  the 
tolerances  are  established  as  set  forth. 

m.  OI»|ectioii8  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "Object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408(d)  as  was  provided  in  the 
old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  Q'A 
currently  has  procedural  regulations 
which  given  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  its 
current  procediual  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  8, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objectioiis  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  tlje  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  Uie 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  &cts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidoitial  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

IV.  PuUic  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  docket  control 
number  OPP-300484  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  ajn.  to  4  p.m., 
Monday  through  Friday,  excluding  le^ 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"AIH3RESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 

directiy  to  EPA  at: 
opp-docketOepainaiLepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  OPP-300484. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 


V.  Regulatory 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  imder  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  RegulaUny 
Flexibility  Act  (RFA).  5  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA.  EPA  had 
treated  such  rulemakings  as  subject  to 


the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  &t>m  tolenmce,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact 
(46  FR  24950,  May  4, 1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121, 110  Stat  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  1 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Sob^ectB  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30. 1997. 
I' 


Jones. 

Acting  Director,  Registration  DMaion,  Office 
of  Femicide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-[AMENDEO] 

1.  The  authority  for  part  180 
continues  to  read  as  follows: 

Aethortty:  21  U.S.C  34aa  aiur371. 

2.  Section  180.436  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a),  by  revising  the  column 
headings  to  the  table  in  paragraph  (a), 
and  by  alphabetically  adding  entries  for 
citrus  crop  group:  citnu  oil;  and  citrus 
dried  pulp. 

1180.436  CyOummi; 


(a)  Genera/.  Tolerances  are 
established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoio-3- 
phenoxyphenyl)methyl  3^2.2* 
dichloioethenyl)-2.2- 
dimethjrlcyclopropanecarboxylate;  CAS 
Reg.  No.  68359-37-5)  in  or  on  the 
following  raw  agricultural  commodities: 


Paris  per 

miMon 

ExpintiofV 

CcNTvnodily 

Revocation  date 

• 
Citmscrap 
group- 

•       • 
0.2 

Nov.  15. 1997 
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Comnxxjity 

Parts  per 
nntflion 

Expiratioa 
date 

Citrus  dried  pulp 
Citrus  0*1  

0.3 
0.3 

•               • 

Do. 
Do. 

•        • 

• 

m 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  180 
[OPP-30113:  FRL-S714-1] 

Tolerance  Processing  Fees 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  increases  fees 
charged  for  processing  tolerance 
petitions  for  pesticides  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  The  change  in  fees  reflects  a 
3.33  percent  increase  in  locality  pay  for 
civilian  Federal  General  Schedule  (GS) 
employees  worlung  in  the  Washington. 
DC/Baltimore.  MD  metropolitan  area  in 
1997. 

EFFECTIVE  DATE:  June  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  nile:  By 
mail:  Edward  Setren,  Immediate  Office, 
Resources  Management  Staff  (75020), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location .  telephone  number  and 
e-mail  address:  Rm.  700-1,  CM#2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA 
(703-305-5927).  e- 

mail:setren.Edward^pamail.epa.gov. 
For  further  information  concerning 
tolerance  petitions  and  individual  fees 
contact:  Sonya  Brooks  at  the  same 
address,  telephone  (703)  308-6428.  e- 
mail:  brooks.sonyadepamail.epa.gov. 
SUPPt-EMENTARY  INFORMATION:  The  EPA 
is  charged  with  administration  of 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  Section  408 
authorizes  the  Agency  to  establish 
tolerance  levels  and  exemptions  from 
the  requirements  for  tolerances  for  food 
commodities.  Section  408(o)  requires 
that  the  Agency  collect  fees  as  will,  in 
the  aggregate,  be  sufficient  to  cover  the 
costs  of  processing  petitions  for 
pesticide  products,  i.e..  that  the 
tolerance  process  be  as  self-supporting 
as  possible. 

The  current  fee  schedule  for  tolerance 
petitions  (40  CFR  180.33)  was  published 


in  the  Federal  Register  on  May  3,  1996 
(61  FR  19850)(FRL-5365-2)  and  became 
effective  on  June  3.  1996.  At  that  time 
the  fees  were  increased  2.54  percent  in 
accordance  with  a  provision  in  the 
regulation  that  provides  for  automatic 
annual  adjustments  to  the  fees  based  on 
annual  percentage  changes  in  Federal 
salaries.  The  specific  language  in  the 
regulation  is  contained  in  paragraph  (o) 
of  §  180.33  and  reads  in  part  as  follows: 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale....  When  automatic 
adjustments  are  made  based  on  the  GS  pay 
scale,  the  new  fee  schedule  will  be  published 
in  the  Federal  Register  as  a  final  rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 

The  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
initiated  locality-based  comparability 
pay.  known  as  "locality  pay".  The 
intent  of  the  legislation  is  to  make 
Federal  pay  more  responsive  to  local 
labor  market  conditions  by  adjusting 
General  Schedule  salaries  on  the  basis 
of  a  comparison  with  non-Federal  rates 
on  a  geographic,  locality  basis. 

The  processing  and  review  of 
tolerance  petitions  is  conducted  by  EPA 
employees  working  in  the  Washington. 
DC/  Baltimore,  MD  pay  area.  The  pay 
raise  in  1997  for  Federal  General 
Schedule  employees  working  in  the 
Washington.  DC/Baltimore.  MD 
metropolitan  pay  area  is  3.33  percent; 
therefore,  the  tolerance  petition  fees  are 
being  increased  3.33  percent.  The  entire 
fee  schedule.  §  180.33.  is  presented  for 
the  reader's  convenience.  (All  fees  have 
been  rounded  to  the  nearest  $25.00.) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  April  30, 1997. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.33  is  revised  to  read  as 
follows: 

f180^    Fm*. 

(a)  Each  petition  or  request  for  the 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
established,  shall  be  accompanied  by  a 
fee  of  $64,025,  plus  $1,600  for  each  food 


commodity  more  than  nine  on  which 
the  establishment  of  a  tolerance  is 
requested,  except  as  provided  in 
paragraphs  (b),  (d),  and  (h)  of  this 
section. 

(b)  Each  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
numerical  level  or  levels  than  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  or  for  the 
establishment  of  a  tolerance  on 
additional  food  commodities  at  the 
same  numerical  level  as  a  tolerance 
already  established  for  the  same 
pesticide  chemical,  shall  be 
accompanied  by  a  fee  of  $14,650  plus 
$975  for  each  food  commodity  on  which 
a  tolerance  is  requested. 

(c)  Each  petition  or  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of 
$11,800. 

(d)  Each  petition  or  request  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  shall  be  accompanied  by  a  fee 
of  $25,575  except  as  provided  in 
paragraph  (e)  of  this  section.  A  petition 
or  request  to  renew  or  extend  such 
temporary  tolerance  or  temporary 
exemption  shall  be  accomp>anied  by  a 
fee  of  $3,625. 

(e)  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  a  tolerance  for  other 
uses  at  the  same  numerical  level  or  a 
higher  numerical  level  shall  be 
accompanied  by  a  fee  of  $12,750  plus 
$975  for  each  food  commodity  on  which 
the  temporary  tolerance  is  sought. 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $8,000.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,600  for  handling  and  initial  review, 
shall  be  returned.  If  a  petition  is 
withdrawn  by  the  petitioner  after  initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee,  less  $1,600  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time. 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
number  of  food  commodities  involved, 
shall  be  accompanied  by  a  fee  equal  to 


the  fee  required  by  the  analogous 
category  for  a  single  tolerance  that  is  not 
a  crop  group  tolerance,  i.e.,  paragraphs 
(a)  through  (f)  of  this  section,  without  a 
charge  for  each  conunodity  where  that 
would  otherwise  apply. 

(i)  Objections  under  section  408(d)(5) 
of  the  Act  shall  be  accompanied  by  a 
filinBfeeof$3,200.        * 

(j)(l)  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section 
to  an  advisory  committee,  the  costs  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  §  180.11  and  the 
expenses  of  the  secretariat,  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amouint  of  $31,975  to  cover  the 
costs  of  the  advisory  committee.  Further 
advance  deposits  of  $31,975  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessary  to 
prevent  arrears  in  the  payment  of  such 
costs.  Any  deposits  in  excess  of  actual 
expenses  will  be  refimded  to  the 
depositor. 

(k)  The  person  who  files  a  petition  for 
judicial  review  of  an  order  under 
section  408(d)(5)  or  (e)  of  the  Act  shall 
pay  the  costs  of  preparing  the  record  on 
which  the  order  is  based  unless  the 
person  has  no  financial  interest  in  the 
petition  for  judicial  review. 

(1)  No  fee  under  this  section  will  be 
imposed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  jmposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  an 
unreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division  (7505C), 
Washington,  DC  20460.  A  fee  of  $1,600 
shall  accompany  every  request  for  a 
waiver  or  refund,  except  that  the  fee 
shall  not  be  imposed  on  any  person  who 
has  no  financial  interest  in  any  action 
requested  by  such  person  imder 
paragraphs  (a)  through  (k)  of  this 
section.  The  fee  for  requesting  a  waiver 
or  refund  shall  be  refunded  if  the 
reouest  is  granted. 

in)  All  deposits  and  fees  required  by 
the  regulations  in  this  part  shall  be  paid 
by  money  order,  bank  draft,  or  certified 


check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All  ■ 
deposits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency, 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  The  payments 
should  be  specifically  labeled 
"Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance.  The 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
within  30  days  of  payment  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs. 
Registration  Division.  (7504C) 
Washington,  DC  20460.  A  petition  will 
not  be  accepted  for  processing  imtil  the 
required  fees  have  been  submitted.  A 
petition  for  which  a  waiver  of  fees  has 
been  requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  addition, 
processing  costs  and  fees  will 
periodically  be  reviewed  and  changes 
will  be  made  to  the  schedule  as 
necessary.  When  automatic  adjustments 
are  made  based  on  the  GS  pay  scale,  the 
new  fee  schedule  will  be  published  in 
the  Federal  Register  as  a  Final  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  will  be 
subject  to  public  comment. 

[FR  Doc.  97=12194  Filed  5-»-97:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  159, 160.  and  199 

[CGD  85-205] 

RIN2115-AC51 

Inflatable  Liferafts 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
its  regulations  for  the  approval  and 
servicing  of  inflatable  liferafts,  and 
adding  provisions  for  the  approval  of 
inflatable  buoyant  apparatuses.  This 
final  rule  implements  the  1983 


Amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (SOLAS),  adds  provisions  for 
approval  of  anew  "Coastal  Service" 
liferaft  for  use  on  certain  uninspected 
fishing  vessels,  introduces  requirements 
for  the  stability  of  liferafts,  and  reduces 
direct  Coast  Guard  involvement  in 
inspections  of  liferaft  production  and 
servicing.  This  final  rule  will  bring 
liferafts  approved  by  the  Coast  Guard 
into  compliance  with  SOLAS,  improve 
the  seaworthiness  of  approved  liferafts, 
and  increase  manufacturers'  flexibility 
in  scheduling  liferaft  inspections  while 
reducing  the  associated  btirden  on  the 
Coast  Guard. 

DATES:  This  final  rule  is  effective  June 
9, 1997.  The  incorporation  by  reference 
of  certain  publications  listed  in  the  rule 
is  approved  bj'  the  Director  of  the 
Federal  Register  on  Jime  9, 1997.  , 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW.,  room  3406,  Washington,  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kurt  J.  Heinz,  Lifesaving  and  Fire  Safety 
Standards  Division  (G-MSE-4),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  telephone  202-267-1444,  fax 
202-267-1069,  E-mail 
"kheinz9comdt.uscg.mil". 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  18, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Inflatable  Liferafts 
in  the  Federal  Register  (59  FR  52590). 
The  Coast  Guard  received  51  letters 
commenting  on  the  proposed 
rulemaking.  These  comprised  12  letters 
from  commercial  fishermen  and  a 
commercial  fishermen's  association,  17 
form  letters  also  apparently  from 
commercial  fishermen,  9  letters  from 
liferaft  servicing  facilities,  4  letters  from 
marine  inspection  and  District  offices  of 
the  Coast  Guard,  2  letters  from  marine 
suppliers,  a  letter  from  the  National 
Transportation  Safety  Board  (NTSB), 
letters  from  an  association  representing 
U.S.  liferaft  manufacturers  and  servicing 
facilities  and  an  association 
representing  European  lifesaving 
appliance  manufacturers,  a  letter  from  a 
liferaft  manufacturer,  a  letter  from  a 
vessel  classification  society,  and  a  letter 
from  the  Icelandic  maritime 
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administration.  One  letter,  from  the 
vessel  classification  society,  suggested  a 
public  meeting  on  whether  third  parties 
involved  in  liferaft  inspections  should 
have  the  qualifications  and  quality 
control  required  for  membership  in 
lACS  (International  Association  of 
Classification  Societies).  The  Coast 
Guard  does  not  believe  that  such  a 
public  meeting  would  aid  this 
rulemaking,  and  accordingly  will  not 
conduct  one. 

Background  and  Purpose 

On  June  17.  1983,  the  International 
Maritime  Organization  (IMO)  Maritime 
Safety  Committee  (MSC)  approved  the 
1983  Amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
1974  (SOLAS).  The  amended  SOLAS, 
commonly  referred  to  as  "SOLAS 
74/83,"  included  a  new  Chapter  III. 
"Life-saving  Appliances  and 
Arrangements." 

Since  no  contracting  governments 
objected,  SOLAS  74/83  was  deemed  to 
be  accepted  on  January  1, 1986,  and 
subsequently  came  Into  force  for  the 
United  States  and  all  other  contracting 
governments  on  July  1.  1986.  Ships 
whose  keels  were  laid  or  which  were  at 
a  similar  stage  of  construction  on  or 
after  that  date  must  comply  with  SOLAS 
74/83  in  order  to  qualify  for  a  SOLAS 
Safety  or  Safety  Equipment  Certificate. 
Coast  Guard-approved  inflatable  liferafts 
on  these  ships  are  also  required  to  meet 
the  inflatable  liferaft  requirements  of 
SOLAS  74/83.  In  addition,  any  ship 
with  a  SOLAS  Safety  or  Safety 
Eqmpment  Certificate  replacing  a 
liferaft  on  or  after  July  1, 1986,  is 
required  to  replace  the  rafl  with  one 
meeting  SOLAS  74/83, 

Implementation  of  SOLAS  74/83 
(hereinafter  referred  to  simply  as 
SOLAS  for  clarity)  has  been  the  subject 
of  a  series  of  Coast  Guard  rulemaking 
docxunents  and  public  meetings, 
culminating  in  an  NPRM  published  on 
October  18, 1994.  This  NPRM  reflected 
most  of  the  comments  submitted  in 
response  to  the  previous  rulemaking 
documents  and  those  discussed  at 
public  meetings. 

The  Coast  Guard  announced  the  first 
series  of  meetings  in  the  July  30. 1984. 
Federal  Register  (49  PR  30339)  (CGD 
84-051).  These  meetings  were  held  in 
conjunction  with  the  U.S.  Lifesaving 
Manufacturers  Association  (now  the 
United  States  Marine  Safety 
Association)  to  discuss  the  impending 
implementation  of  SOLAS,  including 
the  implications  of  the  new  Chapter  III 
requirements  for  Coast  Guard-approved 
lifeboats,  inflatable  liferafts,  and  their 
launching  equipment.  Guidelines  were 
also  developed  for  lifesaving  equipment 


manufactiuers  regarding  the  additions 
and  deviations  frt>m  current  Coast 
Guard  regulations  necessary  to  meet  the 
new  Chapter  III  requirements. 

On  December  31.  1984,  the  Coast 
Guard  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  (49  PR 
50745)  describing  major  changes  under 
consideration  for  implementation  of 
SOLAS.  The  ANPRM  proposed  a 
revision  of  the  reguJations  involving 
inflatable  liferafts,  but  did  not  describe 
the  revisions  in  detail. 

On  September  27, 1984,  the  Coast 
Guard  published  an  NPRM  which 
proposed  rules  for  the  approval  and 
production  testing  of  lifeboats,  liferafts, 
and  lifeboat  launching  equipment  (49 
PR  38151)  (CGD  83-030).  A  public 
hearing  on  the  proposal  was  also  held 
at  Coast  Guard  Headquarters  in 
Washington,  DC.  on  February  19, 1985. 
The  NPRM  published  on  October  18. 
1994.  incorporated  the  written 
comments  submitted  in  response  to 
CGD  83-030  and  the  comments  made  at 
the  public  hearing,  and  consequenUy, 
included  approval  and  production 
testing  procedures  which  replaced 
proposals  made  for  inflatable  liferafts 
under  CGD  83-030.  Separate 
rulemaking  docimients,  to  be  published 
at  a  later  date,  will  propose  revisions  to 
regulations  involving  inspection  of 
lifeboats,  davits,  and  winches. 

Possible  changes  in  liferaft  servicing 
procedures  were  initially  raised  in  an 
ANPRM  published  on  August  14,  1986 
(51  FR  291 17J  (CGD  81-010),  and 
discussed  at  public  meetings  held  on 
January  27, 1987,  and  March  20, 1987. 
The  primary  objectives  of  the  changes  to 
inspection  and  servicing  of  liferafts 
were  to  minimize  the  role  of  Coast 
Guard  inspectors  while  maintaining 
Coast  Guajrd  oversight  for  quality 
control,  and  to  allow  private  Industry 
the  flexibility  necessary  to  meet  the 
changing  needs  of  the  marine  industry. 
An  additional  objective  was  to  update 
Coast  Guard  regulations  by 
implementing  the  relevant  SOLAS 
requirements  related  to  servicing.  The 
proposals  related  to  liferaft  servicing 
which  were  contained  in  the  October 
18, 1994,  NPRM  addressed  the  issues 
discussed  in  the  1986  ANPRM.  The 
comments  at  the  public  meetings  were 
also  considered  in  the  development  of 
these  proposals. 

Proposals  concerning  improved 
liferaft  stability  first  appeared  in  an 
ANPRM  in  the  Federal  Register 
published  on  June  29, 1981  (46  FR 
33341)  (CGD  80-113).  That  ANPRM 
presented  a  summary  of  research  efforts, 
sea  trials,  and  yachting  casualties  from 
the  U.S.  and  Europe,  and  invited 
comments  from  the  public.  A  public 


hearing  was  held  on  September  1, 1981. 
An  NPRM  published  on  January  11, 
1985  (50  FR  1558)  summarized  the 
comments  received  on  this  ANPRM,  and 
also  proposed  specific  design  and 
testing  requirements  to  improve  stability 
of  inflatable  liferafts.  The  proposals 
contained  in  the  January  11, 1985, 
NPRM,  as  well  as  the  comments  to  such 
proposals  were  refined  and  used  as  a 
basis  for  those  contained  in  the  October 
18, 1994.  NPRM.  The  Coast  Guard  notes 
that  all  subsequent  references  to  an 
NPRM  relate  to  the  October  18,  1994, 
NPRM. 

Diacuasion  of  Cammenta  and  Changes 

General  Approval  Procedures 
Confidentiality  of  Information 

Proposed  §  159.005-5(a)(4)  required 
that  a  manufacturer  submitting 
commercial  information  that  could 
cause  substantial  commercial  harm  if 
released  to  the  public,  include  a 
statement  to  that  effect  with  the 
information.  One  comment  suggested 
that  a  system  should  be  developed 
within  the  Coast  Guard  to  ensure  that 
such  information  remains  confidential. 
It  is  unclear  what  sort  of  a  system  the 
comment  envisions;  however,  the  Coast 
Guard  does  not  and  will  not  release 
proprietary  commercial  information  to 
any  party  other  than  the  original 
submitting  party,  except  as  may  be 
required  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Exemption  b(4)  of  the  Freedom  of 
Information  Act.  which  is  specifically 
referred  to  in  §  159.00&-5(a)(4),  clearly 
exempts  the  release  of  material  that 
could  cause  substantial  competitive 
harm  to  the  party  submitting  it. 
Consequently,  in  this  final  rule,  new 
§  159.005-5(a)(4)  is  retained  as 
proposed  in  the  NPRM. 

Approval  of  Equivalents 

One  comment  questioned  whether,  in 
view  of  the  lengthy  and  comprehensive 
process  by  which  regulations  are 
drafted,  the  Coast  Guard  needed 
provisions  allowing  for  approval  of 
equipment  and  material  not  meeting  the 
letter  of  the  regiilations  but  having 
"equivalent  performance 
characteristics."  It  further  reconunended 
that,  in  instances  where  the  Coast  Guard 
does  approve  materials  or  equipment  on 
the  basis  of  equivalency  to  the  .  . 

regidatory  requirements,  the  Coast 
Guard  notify  members  of  the  industry 
holding  similar  approvals  to  allow  them 
the  opportimity  to  exercise  the  same 
equivalency  determination  in  their 
products  if  they  desire. 

The  current  situation  in  the  liferaft 
industry  is  a  good  example  of  the  need 


to  approve  equivalents.  The  existing 
specifications  for  structural  fabrics  of 
liferafts  are  a  combination  of  design  and 
performance  requirements.  A  majority 
of  liferaft  manufacturers  currently  use 
fabrics  in  their  approved  products  that 
do  not  meet  all  of  the  design 
requirements  specified  in  the 
regulations  but  provide  equivalent 
performance.  Those  manufacturers  have 
chosen  to  use  these  recently  developed 
fabrics  to  reduce  weight  and 
manufacturing  cost  and  to  improve  the 
performance  of  their  products.  The 
Coast  Guard  fully  expects  that  future 
research  may  lead  to  the  development  of 
new  fabrics  and  other  materials  and 
designs  that,  although  they  do  not 
specifically  comply  with  the  design 
requirements  in  the  regulations,  have  at 
least  equivalent  performance 
characteristics.  By  allowing  the 
approval  of  equivalents,  the  Coast  Guard 
can  accommodate  technological 
improvements  without  the  need  for 
cumbersome  and  lengthy  regulatory 
changes.  However,  at  the  same  time,  the 
Coast  Guard  is  working  with  the 
International  Organization  for 
Standardization  (ISO)  and  other 
consensus  standards  organizations  to 
develop  suitable  performance  standards 
to  replace  existing  design  (and 
combined  design-and-performance) 
standards  to  the  extent  possible,  with 
the  expectation  of  making  approval  of 
equivalents  obsolete. 

The  Coast  Guard  already  had  the 
authority  to  approve  equivalents  to 
inflatable  liferafts  and  liferaft 
components  in  existing  regulations  (46 
CFR  160.051-2).  The  new  §  159.005-7 
merely  streamlines  the  regulations  by 
allowing  a  provision  applicable  to  many 
items  of  approved  equipment  to  be 
stated  in  a  single  location. 

Concerning  the  suggestion  that    ' 
equivalency  determinations  be 
disseminated  to  the  industry  to  allow  a 
"level  playing  field,"  the  Coast  Guard 
agrees,  and  will  develop  a  system 
internally  to  disseminate  them.  In  view 
of  the  importance  of  dissemination  as  a 
means  to  ensure  uniform  application  of 
the  regulations  by  the  Coast  Guard, 
manufactiirers  should  be  aware  that 
designs  and  materials  submitted  as 
"equivalents"  cannot  be  considered 
confidential  in  terms  of  new  §  159.005- 
5(a)(4). 

Inflatable  Buoyant  Apparatuses 

Desigifand  Performance  Requirements 

The  NPRM  specified  design  and 
performance  requirements  for  inflatable 
buoyant  apparatuses  in  terms  of  the 
differences  between  it  and  the  Coastal 
Service  inflatable  liferaft.  the 


requirements  for  which  were,  in  turn, 
defined  in  terms  of  the  differences 
between  it  and  the  SOLAS  liferaft.  This 
convention  of  defining  inflatable 
buoyant  apparatuses  in  terms  of 
exceptions  to  exceptions  was  confusing, 
and  so  in  this  final  rule,  the  design  and 
performance  requirements  for  inflatable 
buoyant  apparatiises  in  §  160.010^3(a) 
are  specified  as  direct  exceptions  to  the 
corresponding  SOLAS  liferaft 
requirements  in  subpart  160.151.  There 
are  some  editorial  and  paragraph 
numbering  changes  as  a  result  of  this 
change,  but  the  substance  of  the  affected 
paragraphs  is  unchanged. 

Floor  Drains 

Proposed  §160.010-3(a)(3j  required 
that  every  inflatable  buoyant  apparatus 
with  a  capacity  of  25  or  more  persons 
be  equipped  with  self-bailing  floor 
drains.  Citing  the  requirement  for 
functionally  similar  inflatable  liferafts  to 
be  equipped  with  bailers  but  not  with 
floor  drains,  and  the  added  cost  of 
providing  floor  drains,  one  comment 
suggested  that  the  Coast  Guard  permit 
inflatable  buoyant  apparatuses  to  be 
equipped  with  either  bailers  or  floor 
drains. 

The  Coast  Guard  contends  that  it  is 
not  valid  to  compare  a  large  inflatable 
liferaft,  which  is  almost  completely 
sheltered  by  a  canopy,  with  an  open 
inflatable  buoyant  apparatus,  which  has 
no  protection  against  waves.  It  is  very 
easy  for  an  inflatable  buoyant  apparatiis 
to  be  swamped  by  a  single  wave,  after 
which  a  large  apparatus  (for  example, 
one  of  25  persons  or  more  capacity)  can 
have  a  substantial  depth  of  water  (well 
in  excess  of  1  meter)  in  its  center. 
Bailers  are  of  litUe  use  in  removing  such 
a  quantity  of  water,  particularly  as  more 
water  is  likely  to  be  coming  in  during 
the  process.  However,  floor  drains, 
which  are  generally  in  the  form  of 
simple  fabric  tubes  secured  through  the 
floor,  are  capable  of  quickly  removing 
such  a  quantity  of  water  on  a 
continuous  basis.  In  calm  seas,  where 
such  heavy  water-removing  capability  is 
not  needed,  the  floor  drains  can  be 
secured  to  prevent  small  quantities  of 
water  firom  entering  the  buoyant 
apparatus  through  them.  Because  floor 
drains  are  not  capable  of  removing  all 
water  fix)m  the  buoyant  apparatus, 
bailers  are  needed  as  well. 

The  proposed  requirement  for  floor 
drains  is  less  stringent  than  the  only 
corresponding  international 
requirement,  which  is  that  for  "open 
reversible  liferafts"  contained  in  the 
IMO  International  Code  Of  Safety  For 
Hi^-Speed  Craft  (HSC  Code).  The  HSC 
Code  requires  an  apparatus  with  a 
capacity  of  up  to  30  persons  to  be 


equipped  with  one  floor  drain,  and  an 
apparatus  with  a  capacity  of  greater  than 
30  persons  to  be  equipped  with  two 
floor  drains.  Since  there  is  no  evidence 
that  water  depth  in  an  inflatable 
buoyant  apparatus  when  swamped  is  a 
significant  problem  for  an  apparatus 
with  a  capacity  of  less  than  25  persons, 
§  160.010-3(a)(7)  in  the  final  rule  retains 
the  floor  drain  requirements  as 
proposed  in  the  October  18, 1994, 
NPRM. 

Boarding  Ladders 

One  comment  suggested  that  boarding 
ladders  on  inflatable  buoyant 
apparatuses  should  meet  construction 
standards  similar  to  those  required  for 
SOLAS  inflatable  liferafts.  They  already 
do,  since  §  160.010-3(a)  in  the  NPRM 
(the  substance  of  which  remains 
unchanged  in  the  final  rule)  requires  an 
inflatable  buoyant  apparatus  to 
generally  meet  the  design  and 
performance  requirements  for  SOLAS 
inflatable  liferafts  in  subpart  160.151. 

Position-Indicating  Lamps 

Several  comments  suggested  that  the 
wording  of  §  160.010-3(a)(8)(ii)  was 
unclear  as  to  whether  one  or  two  lamps 
are  required  on  each  side  of  9  reversible 
inflatable  buoyant  apparatus.  The  Coast 
Guard  agrees  that  the  wording  is 
ambiguous,  and  §  160.010-3(a)(ll)  in 
the  final  rule  clarifies  that  one  lamp  is 
required  on  each  of  the  two  reversible 
sides  of  the  apparatus. 

Sea  Anchors 

Proposed  §  160.010-3(a)(10),  which 
prescribed  required  equipment  for  an 
inflatable  buoyant  apparatus,  did  not 
include  a  sea  anchor.  However,  all 
manufacturers  of  currently  approved 
inflatable  buoyant  apparatuses  include 
sea  anchors  with  those  apparatuses, 
although  the  Coast  Guard  has  not 
specifically  required  them.  In  addition, 
a  sea  anchor  is  required  for  "open 
reversible  liferafts"  under  the  IMO  HSC 
Code.  Therefore,  in  keeping  wdth 
longstanding  industry  practice,  and  the 
comments  on  the  NPRM  suppbrting 
consistency  with  international 
requirements,  §  160.010-3(a)(12)  in  the 
final  rule  includes  a  requirement  that 
inflatable  buoyant  apparatuses  be  fitted 
with  a  sea  anchor. 

"Overloading"  of  Inflatable  Buoyant 
Apparatuses 

Proposed  §  160.01Q-3(a)(ll)  required 
that  the  IMO  Swamp  Test  be  conducted 
on  an  inflatable  buoyant  apparatus  with 
the  apparatus  loaded  to  50%  in  excess 
of  its  rated  capacity,  rather  than  just  to 
its  rated  cafMcity  (as  specified  in  the  test 
procedure).  This  requirement  was 
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proposed  in  anticipation  of  rulemaking 
projects  (since  completed)  establishing, 
for  some  protected  routes,  carriage 
requirements  based  on  the  possibility  of 
such  overloading  contained  in  46  "FR 
subchapters  K,  T,  and  W. 

Citing  National  Transportation  Safety 
Board  (NTSB)  recommendations  in  the 
wake  of  the  grounding  of  the  PILGRIM 
BELLE  in  1985  and  the  sinking  of  the 
COUGAR  in  1988,  one  comment 
opposed  this  concept  on  the  grounds 
that  it  would  "make  the  out-of-water 
flotation  device  an  in-water  flotation 
device."  The  comment  cautioned  that 
overloading  of  survival  equipment 
should  not  be  acceptable  in  any  waters, 
no  matter  how  protected. 

The  Coast  Guard  disagrees  with  the 
premise  of  the  comment  concerning  the 
effect  of  50  percent  overloading  on  an 
inflatable  buoyant  apparatus.  The  cases 
cited  in  the  comment  involved  rigid 
buoyant  apparatuses,  not  the  inflatable 
type.  Like  an  inflatable  liferaft,  an 
inflatable  buoyant  apparatus  is  designed 
with  at  least  100  percent  excess 
buoyancy.  Consequently,  it  remains  an 
out-of-water  flotation  device  even  in 
conditions  of  overload  far  more  extreme 
than  anticipated  in  the  proposed  rule. 
Multiple  swamp  tests  of  inflatable 
buoyant  apparatuses  which  have  been 
conducted  under  the  conditions 
specified  in  the  proposed  rule  have 
verified  that  the  devices  remain 
effective  under  such  conditions. 

However,  subsequent  to  the 
publication  of  the  NPRM.  the  IMO  MSC 
approved  a  change  to  Resolution 
A.689(17)  which  would  effectively 
render  the  proposed  overload  test 
meaningless.  Specifically,  in  order  to 
address  the  potential  personnel  hazard 
and  logistical  problems  associated  with 
swamp  testing  of  a  large  survival  craft 
loaded  with  people,  the  Committee 
revised  the  Swamp  Test  procedure  to 
require  that  the  device  be  completely 
swamped,  but  without  people  inside, 
during  the  test.  In  view  of  the  buoyancy 
of  people  wearing  lifejackets,  this  test  is 
considered  to  be  at  least  as  strenuous  a 
test  of  the  device  in  the  swamped 
condition  as  the  previous  test.  However, 
since  the  revised  procedure  calls  for  the 
device  to  be  completely  swamped,  it  is 
not  possible  to  "overload"  it  as 
specified  in  the  NPRM.  Consequently, 
in  view  of  the  extensive  successfid  test 
experience  already  obtained  for  a 
variety  of  infiatable  buoyant  apparatuses 
under  overload  conditions,  and  in  the 
interest  of  remaining  consistent  with 
internationally  accepted  testing 
procedures,  proposed  §  160.010-3(a)(ll) 
has  not  been  included  in  this  final  rule. 
This  will  have  the  effect  of  requiring  an 
inflatable  buoyant  apparatus  to  be 


subjected  to  the  same  Swamp  Test  as  an 
inflatable  liferaft. 

"Open  Reversible  Liferafls"  Under  the 
IMO  HSC  Code 

On  January  1, 1996,  die  IMO  HSC 
Code  entered  into  force.  Annex  10  to  the 
HSC  Code  contains  requirements  for  an 
"open  reversible  liferaft"  which  are 
similar,  but  not  identicar  to  the 
requirements  for  inflatable  buoyant 
apparatuses  as  specified  in  this  final 
rule.  Although  the  timing  of  the 
publication  of  the  HSC  Code  did  not 
allow  for  discussion  of  it  in  the  NPRM, 
a  new  §  160.010-3(e)  has  been  added  to 
this  final  rule  to  provide  guidance  to 
those  who  wish  to  obtain  approval  for 
inflatable  buoyant  apparatuses  which 
also  comply  with  the  requirements  for 
open  reversible  liferafts  under  the  HSC 
Code.  This  new  section  merely  provides 
an  alternative  path  to  approval  which 
manufacturers  may  utilize  as  they  see 
fit 

Inflatable  Lifemfts 

Incorporation  by  Refierence 

Proposed  §  160.151-1  incorporated  a 
number  of  technical  documents  by 
reference.  One  comment  suggested  that 
all  material  incorporated  by  reference 
should  be  published  as  an  appendix 
with  the  final  rules. 

The  Coast  Guard  contends  that  the 
purpose  of  incorporating  lengthy 
technical  documents  by  reference  is  to 
reduce  repetition  and,  in  keeping  with 
ongoing  government  reinvention 
initiatives,  to  reduce  the  bulk  of  the 
Code  of  Federal  Regulations.  It  would 
completely  defeat  the  purpose  of 
incorporating  materials  by  reference  to 
publish  them  as  annexes  to  the  final 
rule.  ConsequenUy,  proposed  §  160.151- 
1  is  retained  unchanged  as  §  160.151-5 
(due  to  editorially  interchanging 
§  160.151-1  and  §  160.151-5)  in  the 
final  rule. 

Definitions 

Proposed  §  160.151-3  contained  a 
definition  of  "SOLAS"  which 
incorporated  all  amendments  through 
the  1983  amendments.  In  the  final  mle, 
this  definition  has  been  revised  to 
incorporate  amendments  through  the 
1988  Global  Maritime  Distress  and 
Safety  System  (GMDSS)  amendments. 
This  Win  simplify  SOLAS  references  for 
the  user,  since  the  most  common 
published  version  of  SOLAS  is  a  1992 
Consolidated  Edition  which  includes 
the  1988  amendments.  The  only 
substantive  effect  is  that,  as  was 
discussed  in  the  preamble  to  the  NPRM, 
the  GMDSS  amendments  removed  the 
requirement  for  liferafts  to  be  fitted  with 


portable  lifeboat  radio  siting  and 
seciuing  arrangements  as  of  August  1, 
1993.  The  paragraph  numbering  in 
SOLAS  regulation  III/38.3  was  slighUy 
altered  as  a  result. 

Liferaft  Capacity 

One  comment  questioned  why 
capacity  requirements  for  liferafts  were 
not  included  in  the  standards  for  design, 
performance,  and  construction 
contained  in  proposed  §§  160.151-7  and 
160.151-15.  The  comment  also 
questioned  whether  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  1-92 
would  remain  valid  for  capacity 
conversion  of  unapproved  liferafts 
"grandfathered"  for  use  on  commercial 
fishing  vessels. 

Like  many  of  the  requirements  in  the 
NPRM,  the  capacity  requirements  for 
liferafts  are  included  by  reference  to  the 
corresponding  SOLAS  regulation — in 
this  case,  by  reference  to  regulation 
III/39  in  proposed  §  160.151-7(c),  which 
remains  unchanged  for  this  final  rule. 
The  standards  for  design,  performance, 
and  construction  in  the  final  rule  apply 
only  to  new  construction  of  approved 
liferafts,  so  all  issues  pertaining  to  the 
"grandfathering"  of  unapproved  liferafts 
on  commercial  fishing  vessels  will 
continue  to  be  covered  by  NVIC  1-92. 

Liferafts  of  Less  Than  6  Persons 
Capacity 

Proposed  §  160.151-7  prescribed 
construction  requirements  for  SOLAS  A 
and  SOLAS  B  inflatable  liferafts.  By 
reference  to  SOLAS  r^ulation  III/38 
(specifically  regidation  ni/38.2.1),  this 
section  restricted  inflatable  liferafts  to  a 
minimum  capacity  of  6  persons,  except 
as  otherwise  specified  in  the  subpart 
(for  example,  for  coastal  service 
liferafts). 

One  comment  noted  that  the  Coast 
Guard  has  long  approved,  and  that  there 
continues  to  be  a  need  for,  4-person 
liferafts  as  cafwble  as  SOLAS  A  and 
SOLAS  B  liferafts.  These  liferafts  have 
particular  application  on  some 
commercial  fishing  vessels,  which  are 
technically  required  to  carry  SOLAS  A 
or  SOLAS  B  liferafts  but  which  have 
been  permitted  to  carry  approved  4- 
person  liferafts  if  they  carry  4  or  fewer 
persons  on  board.  In  the  past,  the  Coast 
Guard  has  allowed  4-person  liferafts 
with  the  equivalent  of  SOLAS  A  and 
SOLAS  B  equipment  packs  to  be  marked 
as  having  "A"  or  "B"  packs,  avoiding 
the  use  of  the  term  "SOLAS".  The^p 
rafts  were  issued  approval  numbers  in 
the  160.051/XXX  series,  as  opposed  to 
liferafts  complying  with  SOLAS,  which 
have  been  issued  approval  numbers  ii^ 
the  160.151/XXX  series.  The  Coast      ^ 
Guard  agrees  that  there  continues  to  be 


a  need  for  approved  4-person  liferafts 
comparable  to  SOLAS  A  and  SOLAS  B 
liferarfs.  Consequently,  to  maintain  the 
longstanding  approval-numbering 
convention,  the  final  rule  does  not 
completely  remove  46  CFR  subpart 
160.051  as  was  proposed  in  the  NPRM. 
Instead,  in  the  final  rule  existing  subpart 
160.051  is  replaced  by  a  new  subpart 
160.051,  which  covers  standards  for 
design,  construction,  performance,  and 
equipment  for  liferafts  not  complying 
with  SOLAS  but  which  are  approved  for 
use  in  some  domestic  services.  These 
include  "A"  and  "B"  inflatable  liferafts 
of  less  than  6  persons  capacity,  and 
coastal  service  inflatable  liferafts,  which 
were  addressed  in  §§  160.151-19, 
160.151-23,  and  portions  of  160.151-27 
in  the  NPRM.  This  is  merely  an  editorial 
change;  it  does  not  affect  the  substance 
of  the  moved  sections. 

Oversight  of  Approval  Testing 

Proposed  §  160.151-13  (cHf) 
required  that  approval  testing  of 
prototype  liferafts  be  carried  out  under 
the  oversight  of  a  Coast  Guard  marine 
inspector.  One  comment  suggested  that 
this  oversight  be  provided  by  qualified 
third  parties  such  as  classification 
societies  that  are  members  of  the  lACS, 
and  noted  that  such  third  parties  were 
competent  to  perform  this  function. 

As  discussed  in  the  NPRM,  the 
proposed  rules  struck  a  careful  balance 
between  delegation  of  suitable  functions 
to  third  parties  under  Coast  Guard 
oversight  and  direct  Coast  Guard 
participation  in  certain  critical  areas  in 
order  to  fulfill  our  responsibility  for  the 
approval  of  equipment  used  on  U.S. 
ships  and  for  maintaining  the 
knowledge  and  experience  necessary  to 
provide  adequate  oversight.  The 
proposed  rules  allow  for  third-party 
involvement  in  inspection  of  prototype 
construction  and  in  production 
inspection  after  approval.  However,  in 
light  of  .the  other  proposed  changes  to 
the  approval  procedures,  it  is  essential 
that  the  Coast  Guard  maintain  its  direct 
involvement  in  the  required  prototype 
testing  to  validate  the  basic  design 
submitted  for  approval.  ConsequenUy, 
§§  160.151-13  (c)  through  (f)  are 
retained  in  the  final  rule  as  proposed  in 
the  NPRM. 

Liferaft  Design  and  Performance 

Proposed  §  160.151-15(c)  required 
that  a  protective  liner  or  baffling 
arrangement  be  provided  inside  each 
inflatable  compartment  at  the  inflation 
gas  inlet  in  order  to  protect  the 
compartment  fabric  from  the  damaging 
effects  of  cold  inflation  gas.  One 
comment  suggested  that  advances  in  the 
technology  of  thermoplastic-coated 


fabrics  may  result  in  the  development  of 
fabrics  not  as  susceptible  to  damage 
from  cold  exposure  as  the  fabrics 
currenUy  used.  Consequently,  a  liner  or 
baffling  arrangement  would  not 
necessarily  be  needed  on  rafts 
constructed  of  such  fabrics.  The 
comment  suggested  that  the  Coast  Guard 
adopt  a  performance  criterion  to  allow 
approval  of  such  designs,  but  did  not 
propose  a  specific  test. 

The  Coast  Guard  agrees  that  the 
requirement  as  proposed  is 
unnecessarily  design-restrictive,  and  has 
revised  the  wording  of  §  160.151-15(c) 
in  the  final  rule  to  allow  means  other 
than  a  liner  or  baffling  arrangement  to 
achieve  the  performance  objective  of 
protecting  the  compartment  fabric  from 
damaging  effects  of  cold  inflation  gas. 
However,  the  Coast  Guard  does  not  have 
sufficient  data  to  specify  in  this  final 
rule  a  particular  test  to  evaluate  the 
adequacy  of  designs  not  incorporating  a 
liner  or  baffling  arrangement.  The  Coast 
Guard  will  evaluate  such  designs  on  a 
case-by-case  basis  to  ensure  that  they 
provide  performance  equivalent  to  that 
of  conventional  designs  using  liners  or 
baffling  arrangements.  It  will  be  the 
responsibility  of  the  manufacturer,  in 
consultation  with  the  Coast  Guard,  to 
develop  a  suitable  test  protocol  to 
demonstrate  such  equivalence.  The 
Coast  Guard  will  notify  all 
manufactiu^rs  of  any  designs  approved 
under  this  system,  and  of  the  testing 
performed  to  validate  them. 

Color 

Proposed  §  160. 15 1-1 5(e)  required 
that  the  exterior  of  the  liferaft  canopy  be 
of  a  highly  visible  color,  such  as  vivid 
reddish  orange.  However,  in  a  depaitiire 
from  existing  §  1 60.05  l-4(e),  which 
requires  that  the  underside  of  the  floor 
be  of  a  dark  color,  the  NPRM  did  not 
address  the  color  of  the  outside  of  the 
raft  other  than  the  canopy.  One 
comment,  citing  SOLAS  regidation 
ni/30.2.6,  which  requires  that  life- 
saving  appliances  be  of  a  highly  visible 
color  "on  all  parts  where  this  will  assist 
detection,"  commented  that  both  sides 
of  the  raft,  and  not  just  the  canopy, 
should  be  of  a  color  contrasting  with  the 
marine  environment.  The  comment 
mentioned  instances  where  a  rescue 
unit  was  not  able  to  detect  a  liferaft, 
because  it  had  overturned. 

The  Coast  Guard  agrees  that 
application  of  a  highly  visible  color  to 
the  bottom  of  a  liferaft  can  assist  in 
detection  if  the  liferaft  is  overturned. 
This  concept  recenUy  gained  the 
support  of  the  international  community 
as  well.  In  the  wake  of  the  siiddng  of  the 
Baltic  ferry  ESTONIA  in  September 
1994.  where  a  number  of  casualties 


occurred  due  to  difficulty  in  locating 
overturned  liferafts,  the  26th  session  of 
the  IMO  Lifesaving,  Search  and  Rescue 
Sub-Committee  in  March  1995,  adopted 
a  proposal  to  require  that  water  pockets 
affixed  to  the  bottom  of  liferafts  l>e  of  a 
highly  visible  color.  This  new 
requirement  will  take  effect  in  July 
1998,  as  part  of  the  latest  set  of 
amendments  to  SOLAS  Chapter  m,  and 
has  been  incorporated  in  §  160.151- 
17(a)(2)(vii)  of  this  final  rule.  The 
effective  date  of  the  requirement  in  this 
final  rule  has  been  deferred  to  coincide 
with  the  effective  date  of  the 
corresponding  provision  of  SOLAS 
Chapter  m. 

Towing  Coimections 

Proposed  §  160.151-15(g),  like 
existing  §  160.051-7(b)(12),  required 
towing  connections  at  opposite  ends  of 
the  inflatable  liferaft.  SOLAS  regulation 
III/38.1.4  does  not  specify  a  number  of 
towing  connections,  but  rather  requires 
only  that  the  raft  be  so  constructed  as  to 
enable  it  to  be  towed  under  specified 
conditions.  Several  comments  suggested 
that  there  is  no  need  for  more  than  one 
towing  connection  on  a  liferaft  since 
liferafts  are  maneuverable  and  can  be 
repositioned  for  towing  if  necessary. 
One  of  these  comments  also  noted  that 
a  requirement  for  two  towing  locations 
would  add  unnecessary  costs  and 
require  further  testing  of  the  product. 

The  Coast  Guard  contends  that  one 
towing  connection  is  not  sufficient. 
Under  SOLAS  regulation  in/20.3.  die 
lifiesaving  arrangements  for  passenger 
ships  include  the  "marshalling"  of 
liferafts,  i.e.,  using  a  rescue  boat  to 
gather  liferafts  together  for  the  purpose 
of  connecting  them  in  order  to  facilitate 
their  detection  and  long-term  survival. 
In  some  cases,  a  single  rescue  boat  can 
be  assigned  to  marshall  up  to  nine 
liferafts.  However,  it  can  be  unwieldy  to 
connect  a  liferaft  with  only  one  towing 
connection  to  many  other  liferafts.  A 
second  towing  connection  would 
considerably  facilitate  marshalling. 

The  Coast  Guard  also  contends  that 
the  provision  of  a  second  towing 
connection  would  not  necessitate  any 
fiirther  testing  of  the  product,  or  add 
any  significant  additional  cost.  Where 
multiple  towing  coimections  are 
provided,  they  are  generally  identical  in 
design,  and  testing  of  one  (which  is 
reqidred  in  any  case)  can  stand  for 
testing  of  both,  or  all.  The  only  cost 
associated  with  a  second  towing 
connection  is  the  cost  of  the  materials 
involved  and  their  assembly  imd 
installation.  This  cost  would  not 
represent  any  increase  over  present 
requirements,  since  existing  46  CFR 
160.051-7(b)(12)  already  requires  a 
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towing  connection  at  each  end  of  a 
liferaft. 

Despite  the  above  discussion,  the 
Coast  Guard  has  amended  §  160.151- 
15(g)  in  the  final  rule  to  remove  the 
requirement  for  towing  connections  at 
both  ends  of  a  liferaft  in  keeping  with 
its  policy  of  not  imposing  unilateral 
requirements  in  excess  of  SOLAS. 
However,  the  Coast  Guard  does  intend 
to  approach  IMO  with  the  concerns 
discussed  above  in  order  to  generate 
discussion  whether  a  future  amendment 
to  the  relevant  IMO  requirement  may  be 
warranted. 

Weight 

Proposed  §  160. 15 1-1 5(h)  would  limit 
the  weight  of  liferafts  not  served  by 
launching  appliances  to  185  kilograms 
(kg)  (407.8  pounds  (lb)),  a  very  slight 
increase  from  the  400-lb  limit  in 
existing  46  CFR  1 60.05 l-3(b).  One 
comment  noted  the  problems  associated 
with  manually  launching  a  heavy 
liferaft.  citing  an  NTSB  recommendation 
pursuant  to  the  fire  and  explosion  on 
the  tankship  PUERTO  RICAN  in  1984. 
that  liferafts  be  installed  so  that  manual 
launching  does  not  require  any 
unnecessary  lifting,  such  as  over  a 
railing.  The  Coast  Guard  is  aware  of  the 
diflicuities  associated  with  launching 
liferafts  near  the  weight  limit  when  they 
are  not  served  by  launching  appliances. 
However,  the  pro{>osed  increase  in  the 
allowable  weight  is  trivial,  essentially 
resulting  from  a  metric  conversion. 
Consequently,  in  the  final  rule 
$  160.151-15(h)  is  not  changed  bom  the 
NPRM.  The  issue  of  installing  liferafts  to 
avoid  the  necessity  of  lifting  was 
addressed  in  the  Subchapter  W 
rulemaking  project  (CCD  84-069).  and  is 
now  covered  in  46  CFR  199.130(a)(7). 

Strength  of  Lifeline  Attachments 

Proposed  §  160.151-15(1)  required 
that  lifeline  attachment  patches  have  a 
minimum  breaking  strength  of  1.5  kN 
(350  lb)  pull  exerted  in  a  direction 
perpendicular  to  their  bases.  One 
comment  contended  that  this  breaking 
strength  is  excessive,  since  liferafts 
should  be  lifted  out  of  the  water  by  the 
towline  rather  than  the  lifelines,  and 
since  the  buoyancy  of  human  bodies 
reduces  a  liferaft's  weight  in  the  water. 

The  Coast  Guard  disagrees.  This  is  not 
a  new  requirement,  stemming  as  it  does 
from  paragraph  3.6.19  of  military 
specification  MIL-L-19496.  which  is 
referred  to  (for  design  guidance)  in 
existing  §  160.051-l(a)(l).  In  addition, 
the  comment  does  not  take  into  account 
that  buoyancy  effects  are  minimal  when 
a  person  in  the  water  pulls  himself  into 
a  liferaft  using  the  internal  lifelines,  that 
external  lifelines  may  be  used  to  carry 


an  inflated  liferaft,  and  that  the  weight 
of  a  liferaft  can  make  it  difficult  to 
handle  (for  example,  while  placing  it  in 
the  water)  by  a  towline  attached  at  a 
single  point.  Although  SOLAS  does  not 
specifically  discuss  using  lifelines  to 
carry  a  liferaft.  the  ability  to  do  so  is 
required  by  other  responsible  maritime 
safety  administrations,  such  as  in  the 
European  Free  Trade  Association's 
(EFTA)  Scheme  for  the  Reciprocal 
Recognition  of  Tests  and  Inspections 
Carried  Out  on  Ships'  Equipment.  That 
document  requires  that,  beyond  being 
suitable  for  use  as  a  lifeline,  the 
grablines  "t>e  suitably  arranged  for 
carrying  the  inflated  raft."  For  all  of 
these  reasons.  §  160.151-15(i)  is 
retained  in  the  final  rule  as  proposed  in 
the  NPRM. 

Painter  Length 

The  preamble  to  the  NPRM  discussed 
a  pending  change  to  SOLAS  Chapter  m 
which  would  reduce  the  painter  length 
required  by  SOLAS  to  the  greater  of  15 
meters  or  the  liferaft's  stowage  height 
plus  10  meters.  The  NPRM  indicated 
that  if  the  change  received  final 
approval  by  the  IMO  MSC.  it  would  be 
incorporated  into  the  final  rule.  The 
change  was  approved  as  part  of  the  most 
recent  set  of  SOLAS  amendments,  to 
take  effect  July  1, 1998,  and  has  been 
incorporated  into  the  final  rule  as 
§  160.151-15(j).  The  effective  date  of  the 
requirement  is  July  1,  1998,  which 
conforms  to  the  SOLAS  effective  date. 
However,  manufacturers  are  encouraged 
to  comply  at  the  earliest  possible  date  so 
as  to  reduce  the  operational  problems 
associated  with  excessive  painter 
lengths. 

Boarding  Ladders 

E»roposed  §  160.151-15(1)  required 
that  the  steps  of  a  boarding  ladder  "be 
of  rigid  or  semi-rigid  tubing  and  secured 
against  rotation  to  provide  a  suitable 
foothold."  One  comment  suggested  that 
this  requirement  is  unnecessarily  design 
restrictive,  and  that  boarding  ladders 
should  be  evaluated  by  their 
performance  rather  than  on  certain 
design  properties.  The  comment  noted 
that  more  critical  than  the  design  of  the 
footholds  themselves  is  that  they  be 
placed  to  prevent  the  user's  legs  from 
going  underneath  the  hull,  thereby 
preventing  a  vertical  climb  into  the 
liferaft.  The  comment  also  noted  that, 
although  boarding  ladders  are  required, 
they  are  a  secondary  boarding  aid  to  the 
required  boarding  ramp. 

The  Coast  Guani  agrees  with  the 
general  approach  proposed  in  the 
comment.  In  the  final  rule,  proposed 
§  160.151-15(1)  has  been  replaced  by  a 
general  performance  requirement  in 


§  160.151-15(m)  that  the  steps  of  the 
boarding  ladder  "must  provide  a 
suitable  foothold."  As  suggested  in  the 
comment,  a  new  §  160.151-27(c)(4)  has 
been  added  to  the  final  rule  to  require 
that  the  IMO  Boarding  Test  be 
performed  using  the  boarding  ladder  (if 
installed)  as  well  as  the  boarding  ramp. 
The  IMO  Boarding  Test  is  considerably 
more  stringent  than  that  in  current 
§  160.051-5(e)(7)  and  so  will  ensure, 
through  demonstrated  performance,  that 
boarding  arrangements  are  adequate  for 
those  liferafts  and  inflatable  buoyant 
apparatuses  for  which  the  boarding 
ladder  is  the  primary  means  of  boarding. 

Liferaft  Stability 

Proposed  §  160.151-17(a),  and  the 
associated  requirements  on  prototype 
testing  in  proposed  §  160.151-29(a)  and 
(b),  prescribed  stability  standards  for 
SOLAS  inflatable  liferafts  based  upon 
the  performance  of  currently  approved 
designs  of  "heavily  ballasted"  liferafts. 
A  number  of  comments  disagreed  with 
the  proposed  stability  standards  in  their 
entirety.  The  comments  questioned 
whether  the  benefits  of  improved  liferaft 
stability  would  outweigh  the  costs,  cited 
the  adverse  effect  the  proposed  stability 
standards  would  have  upon  the  cost- 
competitiveness  of  U.S.-manufactured 
liferafts  in  the  international  market,  and 
questioned  whether  the  available 
casualty  history  indicates  that  the 
stability  of  existing  liferaft  designs  is 
inadequate.  One  of  the  comments  noted 
that  adoption  of  the  standards  would 
increase  the  weight  of  liferafts 
substantially.  In  many  cases,  the  weight 
could  increase  to  the  extent  that  some 
shipowners  would  need  to  install 
launching  appliances  or  expensive  rack- 
mounting  arrangements  when  they 
replace  their  current  rafts,  for  which 
such  appliances  are  not  needed. 

One  comment  agreed  with  the  Coast 
Guard's  position  that  international 
standards  for  liferafts  are  appropriate, 
and  suggested  that,  if  there  is  a  stability 
problem  with  liferafts,  it  should  be 
identified  by  the  Coast  Guard  at  the 
appropriate  international  forum  and  a 
solution  reached  based  on  input  from 
the  international  community.  Several 
related  comments  suggested  adoption  of 
the  "European  Liferaft  Stability  System" 
detailed  in  the  EFTA  Scheme  for  the 
Reciprocal  Recognition  of  Tests  and 
Inspections  Carried  Out  on  Ships' 
Equipment.  Finally,  one  comment 
proposed  that,  if  the  Coast  Guard  were 
to  unilaterally  adopt  a  stability 
standard,  it  should  be  based  on  the 
volume  (a  minimum  of  25  percent  of 
buoyancy-tube  volume)  currently 
required  for  Coastal  Service  liferafts. 


The  Coast  Guard  agrees  with  the  view 
that  any  regulatory  requirements  for 
liferaft  stability  should  be  based  upon 
standards  developed  and  accepted 
internationally.  This  is  consistent  with^ 
the  Coast  Guard's  general  position  that 
U.S.  requirements  should  not  exceed  the 
requirements  of  SOLAS.  Until  recently, 
however,  SOLAS  has  been  vague  on  the 
issue  of  liferaft  stability,  requiring  only 
that  liferafts  be  "stable  in  a  seaway." 

In  that  regard,  the  proposals  made  in 
the  NPRM  have  been  overtaken  by 
international  events.  At  its  26th  session 
in  March  1995,  the  IMO  Lifesaving, 
Search  and  Rescue  Sub-Committee 
approved  standards  for  liferaft  stability 
to  include  in  the  latest  set  of  SOLAS 
amendments,  which  will  become 
effective  in  1998.  These  requirements 
are  based  upon  a  proposal  by  the  United 
Kingdom  (UK),  and  are  generally 
consistent  with  those  in  the  EFTA 
Scheme,  which  have  been  in  efiiect  in 
many  countries  (including  most  of 
Northern  Europe)  since  the  1980-61 
UK/Icelandic  stability  testing  discussed 
in  the  NPRM.  By  U.S.  intervention,  the 
most  design-restrictive  portions  of  the 
original  UK  proposal  were  eliminated. 
The  resulting  SOLAS  regulation 
requires  stability  appendages  with  an 
aggregate  volume  one  fourth  of  that 
proposed  in  the  NPRM,  or  20  liters  (.02 
cubic  meters)  per  person  of  capacity,  for 
liferafts  with  a  capacity  of  greater  than 
10  persons.  This  is  around  20  percent  of 
the  required  buoyancy-tube  volume — 
slightly  less  than  was  proposed  in  the 
conunents.  For  smaller  liferafts,  the 
regulation  requires  a  minimum 
aggregate  capacity  of  220  liters  (.22 
cubic  meters). 

In  this  finaJ  rule,  in  place  of  the 
stability  requirements  proposed  in  the 
NPRM  in  proposed  §§  160.151-17(a) 
and  160.151-29(a)-(b),  the  Coast  Guard 
has  decided  to  incorporate  the  new 
SOLAS  stability  requirements,  in  their 
entirety,  into  §  160.151-17(a).  In  doing 
so,  the  Coast  Guard  adopts  the 
comments  received  supporting 
conformance  with  international 
standards.  The  SOLAS  requirements 
also  substantially  conform  to  the 
specific  proposals  in  the  comments 
concerning  stability  appendage  volume. 
The  effective  date  of  the  domestic 
requirements  is  July  1, 1998,  to  conform 
with  the  SOLAS  effective  date. 

In  addition  to  opposing  the  proposed 
stability  requirements  in  the  NPRM, 
several  comments  also  opposed  the  Lift- 
Out  Force  Test  and  At-Sea  Test,  both  of 
which  were  proposed  to  evaluate 
compliance  with  those  requirements. 
Since  the  SOLAS  requirements  upon 
which  the  stability  requirements  in  this 
final  rule  are  based  do  not  cover  either 


test,  neither  test  is  retained  in  this  final 
rule.  Instead,  there  is  a  test  in 
§  160.151-29(a)  to  evaluate  the  filling 
time  of  the  stability  appendages  against 
the  standard  in  §  160.151-17(a)(2)(vi). 
The  Coast  Guard  intends  to  continue 
research  into  test  methods  to  evaluate 
liferaft  stability,  perhaps  including  some 
variation  of  the  Lift-Out  Force  and  At- 
Sea  Tests,  so  it  can  evaluate,  for 
equivalence  to  the  regulatory 
requirements,  the  performance  of  novel 
stability  designs  that  may  be  developed 
in  the  fiiture. 

One  comment  supported  self-righting 
capability  for  liferafts  "as  required  by 
SOLAS,  the  righting  test  specified  in 
IMO  Resolution  A.689(17),  and 
proposed  46  CFR  160.151-27(a)." 
However,  none  of  those  three 
documents  requires  self-righting 
capability,  only  the  capability  for  the 
inverted  liferaft  to  be  righted  by  a  single 
person  in  the  water.  Consistent  with 
them,  the  final  rule  does  not  require  that 
liferafts  be  self-righting.  The  same 
comment  suggested  that  there  should  be 
a  requirement  that  rafts  always  inflate 
right  side  up  when  deployed  in  water. 
This  requirement  already  existed  in 
proposed  §  160.151-27(a),  by  reference 
to  the  Drop  Test  in  IMO  Resolution 
A.689(17),  para.  1/5.1,  which  requires 
that  the  tested  rafts  inflate  upright.  This 
requirement  is  retained  in  the  final  rule. 
It  should  be  recognized,  however,  that 
even  a  raft  that  inflates  upright  during 
approval  testing  may  not  always  inflate 
upright  if  it  has  subsequently  been 
packed  incorrectly,  for  example,  during 
servicing. 

A  number  of  identical  comments 
suggested  that  the  Coast  Guard  make  a 
videotape  of  the  various  rafts  in  heavy 
seas  available  so  that  mariners  can  see 
how  they  react  and  select  one  they  "Cael 
comfortable  %vith."  This  suggestion  has 
not  been  adopted  in  the  final  rule.  Such 
a  comparative  demonstration  would 
entail  essentially  the  same  costs  and 
logistical  difficidties  as  the  heavy 
weather  sea  trial  strongly  opposed  by 
the  liferaft  indiistry,  and  fiir^er,  would 
focus  on  otdy  one  aspect  of  a  liferaft's 
performance  when  there  are  others 
which  are  also  very  important  The 
Coast  Guard's  position  is  that  liferaft 
manufacturers  are  in  the  best  position  to 
market  and  establish  brand 
differentiation  for  their  products  based 
on  all  of  their  features,  and  in  fact 
actively  do  so. 

Boarding  Arrangements  for  Coastal 
Service  Liferafts 

Proposed  §  160.151-19(f)  indicated 
that  boarding  ramps  are  not  required  on 
Coastal  Service  lifiarafts  if  the  combined 
diameter  of  the  buo3rancy  chambers  is 


500  millimeters  (mm)  or  less.  One   * 
comment  suggested  that,  although 
boarding  ramps  may  not  be  necessary 
under  these  circimistances,  some  sort  of 
boarding  aid,  such  as  strategically 
placed  hand  holds,  may  be. 

The  Coast  Guard  acknowledges  the 
importance  of  adequate  boarding 
arrangements  for  liferafts,  particidarly  in 
light  of  the  NTSB's  investigation  of  the 
sinking  of  the  bulk  carrier  MARINE 
ELECTRIC  in  1983.  As  suggested  by  the 
NTSB,  the  NPRM  proposed,  and  the 
final  rule  requires,  by  reference  to 
SOLAS  regulation  ni/39  (specifically 
regulation  ni/39.4.3  thereunder)  in 
§  160.151-7,  that  "there  shall  be  means 
inside  the  liferaft  to  assist  persons  to 
pull  themselves  into  the  liferaft  from  the 
ladder."  In  addition,  the  IMO  Boarding 
Test  required  by  reference  to  IM© 
Resolution  A.689(17),  para.  1/5.8,  in 
§  160.151-27(a)  is  considerably  more 
stringent  than  the  existing  test  in 
§  160.051-5(e)(7),  and  is  rigorous 
enough  to  ensure  that  boarding 
arrangements  are  adequate. 

Fabric  Valise  Containers 

Proposed  §  160.151-19(1)  allowed  the 
use  of  fabric  valise-type  containers  with 
Coastal  Service  inflatable  liferafts,  and 
by  extension,  with  inflatable  buoyant 
apparatuses.  This  provision  has  been 
deleted  frtim  the  final  rule,  since  it  was 
substantially  similar  to  §  160. 151- 
15(n)(7)  in  the  NPRM  (retained  as 
§  160.151-15(o)(7)  in  the  final  rule). 

Liferaft  Equipment 

In  an  editorial  change  throughout 
§  160.151-21,  for  internal  consistency 
and  consistency  with  the  terminology  in 
Subchapter  W,  all  references  to  specific 
subparts  under  which  particular  items 
of  equipment  are  approved  have  been 
replaced  with  references  to  the 
"approval  series"  under  which  the  item 
is  approved. 

Que  conmient  suggested  that 
proposed  §  160.151-21  may  lead  to 
confusion  because  it  lists  all  of  the 
equipment  required  for  SOLAS  A 
liferafts  and  implies  that  the  same 
equipment  is  needed  for  SOLAS  B 
liferafts.  The  comment  suggested  a 
clarification  of  the  difference  between 
SOLAS  A  and  SOLAS  B  equipment 
packs,  much  as  SOLAS  regulation 
1II/38.5.3  identifies  those  items  in  a 
SOLAS  A  Pack  not  required  for  a 
SOLAS  B  Pack. 

Proposed  §  160.151-21  was  not 
intended  to  set  forth  a  list  of  the 
required  contents  of  equipment  packs. 
The  required  contents  of  the  SOLAS  A 
and  SOLAS  B  equipment  packs  are 
specified  in  proposed  §  160.151-7(b),  by 
reference  to  SOLAS  regulation  III/38. 
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Proposed  §  160.151-21  is  intended  only 
to  Eacilitate  compliance  by  liferafl 
manufacturers  and  servicing  focilities  by 
supplementing  the  minimal 
descriptions  of  the  various  individual 
items  of  equipment  in  the  SOLAS 
regulation.  Consequently,  it  is  retained 
generally  intact  in  the  final  rule,  subject 
to  revisions  to  various  individual 
subsections  as  discussed  below. 

Proposed  §  160.151-21(b)  contains 
requirements  for  jarkknives  carried  in 
equipment  packs.  One  comment 
questioned  whether  folding  knives 
complied  with  the  SOLAS 
requirements,  aince  SOLAS  regulation 
III/38.5.1.2  specifically  requires  a  non- 
folding  knife. 

By  reference  in  §  160.151-7.  the 
proposed  rules  incorporated  all  of 
regulation  III/38,  including  regulation 
III/38.5.1.2,  which  requires  a  buoyant 
non-folding  knife.  However,  regulation 
III/38.5.1.2  also  requires  that  liferafts  of 
13  persons  or  more  capacity  be 
equipped  with  a  second  knife,  which 
may  be  of  the  folding  variety.  The 
requirement  in  §  160.151-21(b).  which 
is  retained  unchanged  in  the  final  rule, 
applies  only  to  situations  where  these 
allowable  folding  knives  are  permitted. 

Proposed  §§  160.051-21(0  and 
160.151-23(f)  required  that  two  paddles 
of  the  type  used  to  pass  the  IMO 
Maneuverability  Test  be  included  in  the 
equipment  packs.  A  niunber  of  identical 
comments  objected  to  the  inclusion  of 
paddles,  since  they  provide  no 
maneuverability  on  ocean  waters  and 
will  only  increase  the  pack  size  and 
increase  the  purchase  price. 

The  Coast  Guard  disagrees.  Paddles 
are  essential  to  move  away  from  burning 
%vreckage,  to  avoid  the  turbulence 
associated  writh  a  sinking  ship,  and  to 
assemble  with  other  liferafts  to  facilitate 
siuvival.  The  feet  that  the  required 
paddles  are  of  the  size  and  tyjpe  used  to 
pass  the  Maneuverability  Test  clearly 
demonstrates  that  they  do  provide  for  a 
degree  of  maneuverability.  Since 
paddles  have  always  had  to  be  provided 
with  inflatable  liferafts,  their  inclusion 
in  the -equipment  required  by  the  NFRM 
does  not  represent  any  increase  in  the 
cost  or  the  size  of  the  equipment  pack 
over  those  of  existing  lifarafts. 
ConsequenUy,  §§  160.051-9(f)  (which 
was  §  160.151-23(f)  in  the  NPRM)  and 
160.151-21(f)  are  retained  in  the  final 
rule  as  proposed  in  the  NPRM 

Regulation  III/38.5.1.7  of  SOLAS, 
which  wras  incorporated  by  reference 
into  the  NPRM,  Mrith  a  minor 
modification,  in  proposed  $  160.151- 
21(g),  requires  th»  equipment  pack  of  a 
SOLAS  A  lifarafl  to  include  tluee  tin 
openers.  One  comment,  while 
supporting  the  modification  in  proposed 


§  160.151-21(g)  requiring  sharp  parts  of 
tin  openers  to  be  fitted  with  guards, 
commented  that  tin  openers  should  not 
be  required  unless  a  manufacturer 
specifies  the  carriage  of  canned  water  in 
its  lifsraft. 

The  Coast  Guard  disagrees.  SOLAS 
does  not  provide  for  such  an  exemption; 
and  in  discussions  on  this  issue  at  IMO 
it  was  agreed  that,  even  if  canned  water 
is  not  packed  in  a  liferaft.  it  is 
reasonable  to  assiune  that  persons 
abandoning  ship  into  liferafts  will 
attempt  to  bring  along  as  much  canned 
food  as  possible,  whereupon  a  tin 
opener  will  be  indispensable. 
ConsequenUy.  the  requirements  for  tin 
openers,  and  the  associated 
modification,  are  retained  in  this  final 
rule  as  originally  proposed. 

Pursuant  to  IMO  MSC  Circular  (Circ.) 
447,  proposed  §  160.151-21(n)  waived 
the  SOLAS  requirement  for  liferafts  to 
be  equipped  with  an  "efficient  radar 
reflector."  The  reason  for  the  effective 
waiver  in  the  1983  IMO  document  was 
that  no  radar  reflector  suitable  for 
packing  in  inflatable  liferafts  was 
known  to  be  available  at  that  time.  One 
comment  suggested  that  MSC/Circ.  447 
is  an  "antiquated  ruling  that  has  been 
overcome  by  time  and  technology,"  and 
that  a  radar  reflector  should  be  a 
fundamental  piece  of  required 
equipment  for  all  liferafts. 

The  Coast  Guard  disagrees.  There 
have  not  been  any  significant  advances 
in  radar  reflector  technology  since  1983. 
The  Coast  Guard  is  still  not  aware  of  any 
"efficient"  radar  reflectors  suitable  for 
extended  storage  in  the  tight  confines  of 
packed  inflatable  liferafts,  and  several 
proposals  to  cancel  MSC/Circ.  447  have 
been  rejected  by  the  IMO  Lifesaving, 
Search  and  Rescue  Sub-Committee  for 
that  reason.  It  should  be  noted  as  well 
that,  since  1983,  the  implementation  of 
the  GMDSS.  incorporating  portable 
satellite  Emergency  Position  Indicating 
Radio  Beacons  (EPIRBs)  and  Search  and 
Rescue  Transpondera  (SARTs)  on  many 
ships,  has  largely  ovenhadowed  radar 
reflectors  as  locating  aids. 

A  number  of  identical  comments 
suggested  requiring  a  "tape"  on  liferaft 
canopies  that  would  make  them  more 
visible  to  radar.  This  suggestion  has  not 
been  adopted  in  the  final  rule,  since  the 
principles  of  radar  propagation  and 
reflection  would  render  such  a  product 
ineffsctive  as  a  radar  reflector. 

Proposed  §  160.151-21(u)  required 
that  the  anti-seasickness  medicine 
required  by  SOLAS  regulation  ID/ 
38.5.1.21  be  one  of  two  specified 
medicines  carried  onboard.  Several 
comments  noted  that,  because  the  two 
specified  medicines  are  available  only 
by  prescription,  this  provision  would 


require  a  servicing  facility  to  obtain 
DEA  registration  to  distribute  controlled 
substances.  The  comments  also  noted 
that  the  specified  medicines  can  have 
serious  side  effects  making  their  use 
dangerous  without  medical  supervision. 

The  Coast  Guard  agrees  that  it  would 
be  impracticable  to  require  liferaft- 
servicing  fiacilities  to  handle  controlled 
substances,  and  has  amended 
§  160.151-21(u)  in  the  final  rule  to 
remove  the  requirement  for  specific 
medicines.  Any  readily  available  over- 
the-counter  medicine  for  motion 
sickness  such  as  dimenhydrinate 
(generic  formulation  of  Ehramamine*) 
will  be  suitable. 

Proposed  §  160.151-21  (v)  and  (w) 
required  instructions  for  survival  and 
immediate  action  to  be  provided  in 
Rnglinh.  One  comment  noted  that  in 
many  areas  the  crews  do  not  read  or 
speak  English,  and  suggested  that  the 
required  instructions  be  in  a  language 
the  crew  understands. 

The  Coast  Guard  is  very  aware  of  the 
linguistic  diversity  of  ships'  crews, 
particularly  in  the  fishing  industry. 
However,  it  would  not  be  practical  to 
require  liferaft  manu&ctiuers  to  make 
the  required  instructions  available  in 
whatever  language  a  particular  ciistomer 
(or  his  crew)  may  be  able  to  read, 
particxilarly  in  view  of  the  feet  that  the 
manufecturer  generally  does  not  know 
who  the  customer  (let  alone  his  crew)  is 
until  long  after  the  liferaft  is  packed.  We 
encourage  liferafl  manufecturers  to 
make  practical  efforts  to  satisfy  the 
linguistic  needs  of  their  customen,  and 
have  revised  §  160.151-21  (v)  and  (w)  in 
the  final  rule  to  make  it  clear  that 
providing  instructions  in  other 
languages  along  with  Kngliah  is 
acceptable. 

Proposed  §  160.151-2l(x)  required 
SOLAS  A  and  SOLAS  B  inflaUble 
liferafts  to  be  equipped  with  thermal 
protective  aids  approved  under 
approval  series  160.174.  One  comment 
noted  that  these  aids  provide  critical 
survival  capability  not  cturently 
available  in  Ocean  Service  or  Limited 
Service  equipment  packs.  The  same 
comment  further  recommended  either 
that  those  packs  be  replaced  by  the 
SOLAS  A  and  SOLAS  B  packs, 
respectively,  or  that  they  have  to  be 
upgraded  by  the  addition  of  thermal 
protective  aids. 

While  the  Coast  Guard  agrees  that 
thermal  protective  aids  can  significantly 
enhance  survival  prospects  in  certain 
situations,  the  upgrading  of  existing 
approved  liferafts  is  beyond  the  scope  of 
this  rulemaking.  Consequently,  the  final 
rule  does  not  include  any  requirement 
to  upgrade  such  liferafts.  At  present,  a 
liferaft  OMmer  desiring  to  add  thermal 


protective  aids  to  its  equipment  pack 
may,  so  long  as  the  addition  is 
addressed  in  the  manufacturer's 
servicing  manual.  Even  notwithstanding 
such  optional  carriage,  the  Coast  Guard 
anticipates  that  the  proportion  of 
liferafts  equipped  with  thermal 
protective  aids  will  slowly  increase  as 
existing  Ocean  and  Limited  Service 
liferafts  are  taken  out  of  service  and 
replaced  by  SOLAS  A  or  SOLAS  B 
liferafts  equipped  with  these  aids.  It 
should  be  noted,  however,  that  these 
aids  are  not  a  panacea  for  exposure, 
since  a  SOLAS  liferaft  need  carry  them 
for  only  ten  percent  of  its  rated  capacity. 

One  comment  questioned  who  would 
decide  how  many  thermal  protective 
aids  would  be  provided  in  each  liferaft, 
and  how  the  addition  of  these  protective 
aids  would  affect  the  re-packing  of  the 
liferaft.  As  discussed  briefly  above,  the 
number  of  these  aids  in  a  SOLAS  liferaft 
is  specified  by  SOU^S  regulation  III/ 
38.5.24  as  the  greater  of  ten  percent  of 
its  rated  capacity  or  twa»This 
information  would  be  included  in  the 
manufacturer's  service  manual,  along 
with  instructions  for  packing  the  aids  in 
the  equipment  pack.  The  manufactiuer 
would  have  performed  all  approval 
testing  of  a  SOLAS  liferaft  with  the 
required  aids  packed  in  the  equipment 
pack. 

Proposed  §  160.151-21(y)  required  a 
repair  kit  called  for  by  SOLAS 
regulation  III/39.10.1.1  to  include  six  or 
more  sealing  clamps  or  serrated  conical 
plastic  plugs,  along  with  patches, 
cement,  and  a  roughing  tool  for  making 
more  permanent  repairs.  The  NPRM 
specifically  requested  comments 
concerning  appropriate  contents  for 
repair  kits,  since  SOLAS  does  not 
specify  its  contents. 

One  comment  suggested  that  a 
combination  of  serrated  plugs  and 
sealing  clamps  should  be  accepted.  The 
comment  added  that  the  serrated  plugs 
should  not  have  to  be  of  plastic 
material,  and  that  the  Coast  Guard 
should  consider  the  possibility  of  using 
a  quick-repair  material  such  as  a 
suitable  self-adhesive  tape  in  lieu  of 
tube  patches  and  cement.  Two 
comments  contended  that  tube  patches 
and  cement  are  virtually  useless  for 
making  repairs  on  the  water.  One 
comment  suggested  that  conical  plugs 
should  not  be  approved  as  substitutes 
for  sealing  clamps  until  they  have  been 
proven  as  effective  as  the  clamps. 
Another  comment  suggested  that  sealing 
clamps  are  superior  to  serrated  repair 
plugs,  and  should  be  used. 

Tne  Coast  Guard  does  not  agree  that 
sealing  clamps  are  superior  to  plugs  in 
all  instances.  The  thickness  and  textures 
of  fabrics  of  tubes  of  inflatable  liferafts 


vary  widely.  In  light  of  the  disparate 
effectiveness  of  sealing  clamps  and 
plugs  with  different  fabrics  for  inflatable 
tubes,  the  Coast  Guard  contends  that 
liferaft  manufacturers  are  best  able  to 
determine  a  suitable  combination  for 
use  with  their  liferafts  through  testing 
and  operational  experience.  It  expects 
that  manufacturers  will  take 
effectiveness  as  well  as  economics  into 
account  when  determining  suitable 
contents  for  a  repair  idt.  It  agrees  that 
wooden  plugs  should  be  accepted  as 
well  as  plastic  ones  (and  may  be 
desirable  in  some  cases),  and  that  a 
suitable  quick-repair  material  such  as 
self-adhesive  tape  would  be  an 
acceptable  and  perhaps  preferable 
substitute  for  patches,  cement,  and  a 
roughing  tool.  ConsequenUy,  the 
wording  of  §  160.151-21(y)  has  been 
revised  in  the  final  rule  to  require  six  or 
more  sealing  clamps  or  serrated  conical 
plugs,  or  a  combination  of  the  two;  five 
or  more  tube  patches  at  least  50  mm  (2 
inches  (in.))  in  diameter,  compatible 
with  the  liferaft  fabric;  a  roughing  tool, 
if  necessary  to  apply  the  patches;  and, 
unless  the  patches  are  self-adhesive, 
cement  as  specified  in  the  NPRM.  The 
Coast  Guard  would  like  to  be  kept 
informed  of  the  progress  of 
manufacturers  in  developing  or 
identifying  suitable  self-adhesive 
patches. 

Float-Free  Arrangements 

One  comment  noted  that  there  is  no 
specific  reference  to  float-ftee 
arrangements  in  the  proposed  rules 
othei^than  by  reference  to  SOLAS 
regulation  III/38  (specifically  regulation 
38.6  thereunder)  in  proposed  §  160.151'i- 
7.  and  that  there  is  no  mention  of  wire 
weak  links  for  inflatable  buoyant 
apparatuses.  The  comment  also 
questioned  whether  hydrostatic  release 
units  used  in  float-free  arrangements 
would  have  to  be  approved  by  the  Coast 
Guard  (as  is  the  equipment  in 
§160.151-21). 

As  is  the  case  in  the  bulk  of  the 
proposed  rules,  the  requirements  for 
float-ftee  arrangements  are  not  expliciUy 
stated,  but  rather  are  incorporated  by. 
reference  to  the  corresponding  SOLAS 
requirements.  Weak  links  for  inflatable 
buoyant  apparatuses  are  covered  in 
§  160.010-3(a)  in  Uie  NPRM  (retained 
substantially  unchanged  in  the  final 
rule),  which  requires  an  inflatable 
buoyant  apparatus  to  generally  meet  the 
standards  of  design  and  performance  for 
SOLAS  inflatable  liferafts  contained  in 
subpart  160.151.  Since  they  are  of 
similar  function  and  packed  buoyancy 
to  inflatable  liferafts,  the  NPRM  and  the 
final  rule  require  that  buoyant 
apparatuses  be  fitted  with  the  same 


weak  links  used  with  inflatable  liferafts, 
rather  than  the  weaker  weak  links  used 
with  life  floats  and  rigid  buoyant 
apparatuses. 

The  requirement  that  hydrostatic 
releases  used  in  float-free  arrangements 
be  approved  is  a  vessel  requirement 
which  is  beyond  the  scope  of  this 
equipment  subpart  and  this  rulemaking, 
but  appears  in  the  recenUy  updated 
vessel  regulations  at  §§  28.125(c). 
117.130  (b),  180.130(b).  and 
199.130(c)(7)  of  Uiis  part. 

Carriage  of  Additional  Equipment 

Proposed  §  160.151-25  provided 
guidelines  for  the  carriage  of  additional 
equipment,  beyond  that  required  by  the 
regulations,  in  liferaft  equipment  packs. 
The  proposed  rule  required  that  such 
equipment  be  covered  in  the  liferaft 
manufacturer's  approved  drawings  and 
servicing  manual,  and  that  specified 
items  meet  the  applicable  Federal 
Communications  Commission  (FCC) 
regulations  in  47  CFR  part  80. 

Two  comments  questioned  the 
inclusion  of  the  Class  S  EPIRB  and  the 
omission  of  the  Class  B  EPIRB  in  the 
items  specified  in  the  proposed  rule, 
since  the  class  S  EPIRB  is  not  commonly 
used  in  liferafts.  One  comment 
questioned  why  only  certain  items  were 
specified  in  the  proposed  rule,  and  two 
comments  suggested  substituting  a 
generic  statement  that  any  additional 
equipment  must  meet  any  applicable   ' 
Coast  Guard  or  FCC  requirements.  The 
Coast  Guard,  agrees  that  wording  to  that 
effect  confers  a  more  flexible  approach. 
Accordingly,  it  has  revised  §  160.151-25 
to  require  that  any  additional  equipment 
for  which  performance  or  approval 
standards  are  prescribed  in  46  CFR  part 
160  or  47  CFR  part  80  must  comply  with 
those  standards. 

Although  the  proposed  regulations 
permitted  optional  carriage  of  an  EPIRB, 
ten  identical  comments  suggested  that 
EPIRB's  should  be  required  to  be 
included  in  liferaft  equipment  packs. 
These  conmients  noted  that  adding  an 
EPIRB  would  result  in  quicker  location 
of  the  liferaft,  so  that  stabilify  would  not 
be  as  significant  a  factor.  Several 
comments  suggested  adding  a 
waterproof  VHF  radio. 

The  Coast  Guard  does  not  agree  that 
EpiRBs  and  VHF  radios  should  have  to 
be  included  in  liferaft  equipment  packs. 
As  discussed  above,  the  proposed  rules 
allowed  for  adding  equipment  to  that 
specifically  required  in  the  equipment 
pack.  Anyone  who  wants  to  include  an 
EPIRB,  a  VHF  radio,  or  boUi  in  a  liferaft 
may  do  so,  provided  that  their  packing 
is  addressed  in  the  liferaft 
manufacturer's  service  manual. 
However,  portable  veraions  of  these 
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items  generally  already  have  to  be 
carried  on  a  ship  outside  of  the  liferaft, 
and  a  trained  crew  should  know  to 
retrieve  them  in  the  event  of  an 
emergency  so  as  to  be  ready  to  car^ 
them  into  the  liferaft.  Consequently,  the 
final  rule  does  not  mandate  the 
inclusion  of  EPIRBs  or  VHF  radios  in 
liferaft  equipment  packs. 

Approval  Inspections  and  Tests 

By  reference  to  IMO  Resolution 
A.689(17),  proposed  §  160.151-27(a) 
required  that  all  liferafls  and  inflatable 
buoyant  apparatus  be  subjected  to  the 
same  Cold  Inflation  Test,  at  a  test 
temperatiue  of  -  30"C.  The  preamble  to 
the  NPRM  solicited  comments  as  to 
whether  the  Coast  Guard  should 
approve  Coastal  Service  liferafts  and 
inflatable  buoyant  apparatus  tested  at  a 
higher  temperatiire.  such  as  -  IB^C, 
since  other  countries  approve  them.  One 
comment  supported  this  suggestion, 
while  another  supported  an  increase  in 
the  testing  temperature  to  - 12*^  in 
order  to  reduce  costs  by  reducing  the 
sizes  of  inflation  cylinders  and  the 
dimensions  of  raft  containers. 

The  Coast  Guard  agrees  that  an 
increase  in  the  testing  temperature  for 
Coastal  Service  liferafts  and  inflatable 
buoyant  apparatus  is  warranted,  but 
finds  the  proposal  to  increase  the  testing 
temperature  to  -  12"C  excessive  for  the 
following  reasons.  These  products  are 
often  used  in  areas  where  the 
temperature  falls  below  - 1 2"*C.  In 
addition,  the  HSC  Code  specifies  a  range 
of  operational  temperatures  down  to 
—  18°C  for  open  reversible  liferafts, 
which  are  functionally  similar  to 
inflatable  buoyant  apparatus,  and 
countries  with  climates  similar  to  ours 
have  substantial  and  successful 
operational  experience  with  the  test 
temperature  of  -  18°C.  Therefore, 
§  160.051-5(1)  of  the  final  rule  has  been 
revised  to  require  the  Cold  Inflation  Test 
in  IMO  Resolution  A.689(17),  para.  1/ 
5.17.3.3.2,  to  be  conducted  at  a  test 
temperature  of  -  18°C  for  Coastal 
Service  inflatable  liferafts,  and 
§  160.010-3(a)(16)  allows  the  same  for 
inflatable  buoyant  apparatus. 

The  Cold  Inflation  Test  in  IMO 
Resolution  A.689(l 7).  para.  1/5.17.3.3.2, 
requires  that  the  liferaft  be  exposed  to 
the  test  temperature  for  at  least  24  hours 
before  the  test.  The  Hot  Inflation  Test  in 
para.  1/5.17.3.3.3  requires  that  the 
liferaft  be  exposed  to  the  test 
temperature  for  at  least  7  hours  before 
the  test.  The  existing  procedures  for 
these  tests  in  46  CFR  160.05 l-5(e)(ll) 
require  that  the  liferaft  be  fitted  with 
thermocouples  and  exfrased  to  the 
appropriate  test  temperature  until  the 
interior  of  the  liferaft  reaches  that  test 


temperature,  which  often  takes 
considerably  in  excess  of  24  hours.  One 
comment  suggested  that  this 
"weakening"  of  the  test  procedure  is 
unjustified  and  may  not  be  an  accurate 
determinant  of  the  raft's  ability  to  inflate 
hot  or  cold. 

The  Coast  Guard  disagrees.  The  tests 
in  the  IMO  recommendation  have  been 
used  worldwide  for  approval  of  liferafts 
for  many  years,  and  there  has  been  no 
indication  that  the  liferafts  approved 
according  to  those  or  similar  tests  are 
deficient  in  hot  or  cold  performance.  In 
feet,  it  is  misleading  to  evaluate  these 
tests  in  terms  only  of  the  changes  in  the 
required  temperature  exposures.  The 
IMO  Cold  Inflation  Test,  for  example,  is 
a  more  stringent  test  than  the  test  in 
existing  regulation,  since  it  requires  the 
raft  to  reach  design  pressure  (as  opposed 
to  design  shape)  in  the  specified  time. 
Most  rafts  approved  to  existing  U.S. 
requirements  will  fail  this  test  without 
upgrading  of  the  gas  charge.  Similarly, 
the  IMO  Hot  Inflation  Test  requires  that 
the  pressure-relief  valves  be  sufficient  to 
prevent  the  liferaft  from  reaching  twice 
working  pressure.  There  was  no 
corresponding  requirement  in  existing 
regulations.  For  these  reasons,  the  Hot 
and  Cold  Inflation  Tests  are  retained  in 
the  final  rule  as  proposed  by  §  160.151- 
27(a),  with  reference  to  IMO  Resolution 
A.689(l  7),  paragraph  5.17. 

Also  with  reference  to  IMO 
Resolution  A.689(17),  proposed 
§  160.151-27(a)  would  require  a  Towing 
Test  at  a  speed  of  3  knots,  rather  than 
5  knots  as  at  present  One  comment 
questioned  the  validity  of  revising  the 
requirement  since  no  justification  was 
provided  for  lowering  the  speed. 

The  Coast  Guard  does  not  agree  that 
the  lower  speed  of  the  Towing  Test  as 
proposed  represents  a  drop  of  standards. 
The  existing  test  in  46  CFR  160.051- 
5(e)(8)  requires  towing  at  5  knots,  but 
does  not  include  any  minimum 
distance.  The  IMO  test,  while  at  a  lower 
specified  speed,  also  includes  a 
stringent  minimum  distance.  Especially 
since  it  is  extremely  unlikely  that  a 
loaded  liferaft  would  ever  be  towed  at 
speeds  in  excess  of  3  knots,  the  IMO  test 
is  a  more  realistic  and  more  repeatable 
test  The  test  is  retained  in  the  final  rule 
as  proposed. 

Proposed  §  160.151-27(c)(5)  would 
require  that,  when  the  Canopy  Closure 
Test  is  performed,  the  accumulated 
water  in  the  liferaft  must  not  exceed  4 
liters.  One  conunent  suggested  that  this 
requirement  is  extreme  and 
unnecessary,  since  this  quantity  of 
water  is  so  insignificant  that  it  caimot 
even  be  bailed  from  the  liferaft.  The 
comment  proposed  that  the  wording  in 
the  IMO  testing  recommendation,  that 


there  be  no  "significant  accumulation" 
of  water  within  the  liferaft,  be  retained 
by  reference  without  any  elaboration. 

The  Coast  Guard  disagrees.  The  term 
"significant  accumulation"  is  subjective 
and  so  is  essentially  meaningless.  The 
Coast  Guard  considers  that  SOLAS 
regulation  III/38.1.5.3,  which  requires 
that  the  canopy  "exclude  seawater," 
dictates  that  the  canopy  closure  be 
watertight  The  Coast  Guard  realizes, 
however,  that  complete  watertightness 
is  practically  impossible  for  a  product 
constructed  of  fabric,  and  that  the 
nature  of  the  test  procedure  dictates  that 
a  small  amount  of  water  will  likely  enter 
the  raft  if  only  as  the  canopy  is  opened 
to  check  the  raft  at  the  conclusion  of  the 
test.  The  specified  4-liter  maximum  is 
intended  to  be  a  generous  allowance  for 
this  inevitable  minor  leakage,  not  to 
define  the  limit  of  a  dangerous  amount. 
The  suggestion  in  the  comment  that  this 
would  not  even  be  enough  water  to  bail 
indirectly  supports  the  choice  of  this 
figure,  since  thei4)resence  of  enough 
water  to  require  bailing  would,  based  on 
experience  with  numerous  tests 
performed  in  conjunction  with  other 
maritime  safiety  administrations, 
certainly  constitute  a  feilure  of  the  test. 
For  these  reasons,  proposed  §  160.151- 
27(c)(5)  is  retained  imchanged  in  the 
final  rule. 

Production  Tests  and  Inspections 

By  reference  to  IMO  Resolution 
A.689(17),  proposed  §  160.151-3l(d) 
would  require  each  production  liferaft 
to  undergo  an  overpressure  test  at  1.5 
times  working  pressure.  The  preamble 
to  the  NPRM  noted  that  a  change  to  this 
test,  to  make  it  consistent  with  the 
"Necessary  Additional  Pressure  (NAP) 
Test"  done  during  servicing,  had  been 
tentatively  approved  by  the  Lifesaving, 
Search  and  Rescue  Sub-Committee  of 
IMO,  and  would  be  incorporated  in  the 
final  rule  if  it  obtained  final  approval. 
That  approval  was  given  by  the  66th 
session  of  the  IMO  MSC  in  Resolution 
MSC.54(66)  of  30  May  1996. 

One  comment  supported  the  reference 
to  the  existing  overpressure  test  in 
Resolution  A.689(17),  and  commented 
that  the  Coast  Guard  should  ensure  that 
the  NAP  Test  is  at  least  equivalent  to 
that  test  before  adopting  it.  Since  the 
overpressure  test  currently  in  the  IMO 
recommendation  is  at  1.5  times  working 
pressure,  and  the  NAP  Test  is  at  a 
minimum  of  twice  working  pressure, 
the  Coast  Guard  is  confident  that  the 
NAP  Test  is  at  least  equivalent,  and  has 
incorporated  it  in  this  final  rule  by 
updating  the  incorporation  by  reference 
of  Resolution  A.689(17)  to  include 
amendments  through  and  including 
Resolution  MSC.54(66).  Consequently, 


the  reference  to  Resolution  A.689(17), 
part  2,  paragraph  5.1.4  in  §  160.151- 
31(d)  now  covera  the  updated  test. 

By  reference  to  IMO  Resolution 
A.689(17),  proposed  §  160.151-31  (d) 
and  (e)  would  require  inflatable 
compartments  of  liferafts  to  undergo  a  1- 
hour  air-holding  test  with  an  allowable 
pressure  drop  of  5  percent,  rather  than 
the  6-hour,  10  percent  test  in  existing  46 
CFR  160.051-5(c)(3).  One  comment 
suggested  that  the  existing  test  should 
be  retained  unless  the  Coast  Guard  can 
show  that  the  revised  test  will  provide 
the  same  assurance  of  the  liferaft's 
airtightness. 

The  Coast  Guard  has  several  years  of 
experience  with  the  IMO  test,  because  it 
has  been  allowed  for  liferafts  approved 
to  the  SOLAS  requirements  since  its 
adoption  by  the  ^O.  The  Coast  Guard 
knows  of  no  problems  associated  with 
the  reduction  of  the  testing  period,  and 
believes  that  the  1-hour  test  is  an 
adequate  measure  of  the  airtightness  of 
a  liferaft,  especially  combined  with  the 
required  NAP  test.  Consequently,  the 
test  is  retained  in  the  final  rule  in 
§§  160.151-31  (d)  and  (e)  as  proposed  in 
the  NPRM. 

Proposed  §  160.151-31(a)  would 
require  that  liferaft  production 
inspections  be  performed  under  the 
oversight  of  an  accepted  independent 
laboratory.  One  comment  strongly 
supported  the  use  of  third  parties  for 
this  purpose,  and  suggested  that  such 
parties  should  be  required  to  have  the 
qualifications  and  quality  control 
required  for  lACS  membership. 

Section  160.151-31(a)  has  been 
retained  in  this  final  rule  as  proposed. 
The  Coast  Guard  does  not  intend  to 
restrict  acceptance  as  third  parties  for 
production  inspections  to  classification 
societies  or  LACS  members.  The  Coast 
Guard  considers  that  the  existing 
independent  laboratory  acceptance 
standards  in  §  159.010,  which  have  been 
used  successfiiUy  for  years  to  accept 
numerous  third  parties  to  inspect  a 
variety  of  approved  products,  are 
sufficient  to  evaluate  and  accept  third 
parties  for  liferaft  production 
inspections. 

The  Coast  Guard  recognizes  that 
manufacturers  will  likely  not  be  able  to 
comply  immediately  with  the 
requirement  in  proposed  §  160.151- 
31(g)  to  arrange  for  periodic  inspections 
by  an  accepted  independent  laboratory. 
Consequently,  §  160. 15 1-3 1(g)  in  the 
final  rule  has  been  revised  to  give  . 
manufacturers  up  to  one  year  to  comply 
with  this  requirement.  A  new 
§  160.151-31(h)  has  been  added  to  the 
final  rule  to  address  procedures  for  the 
transitional  period  while  manufecturers 
arrange  for  independent  laboratory 


inspection.  This  paragraph  is  similar  to 
existing  §  160.05  l-5(a),  except  that  it 
allows  the  OCMI  the  option  of  attending 
or  not  when  notified  of  final  production 
inspections. 

Li f em  ft  Servicing 

Servicing  Intervals 

Proposed  §  160.151-35(a)  would 
require  that  inflatable  liferafts  (and  by 
extension,  inflatable  buoyant  apparatus) 
be  serviced  "periodically"  at  a  servicing 
facility  approved  by  the  Coast  Guard. 
One  conunent  suggested  that  the 
servicing  interval  should  be  definitively 
stated,  perhaps  by  reference  to  SOLAS 
regulation  III/19,  which  requires 
servicing  annually. 

A  more  definitive  statement  of 
servicing  intervals  appears  in  proposed 
§  160.151-57(n).  Under  §  160.151-57(n) 
in  the  NPRM  and  in  this  final  rule, 
annual  servicing  is  no  longer  applicable 
in  all  cases,  since  the  first  servicing  of 
a  new  liferaft  on  a  non-SOLAS  ship  can 
be  delayed  until  the  raft  is  two  years  old 
provided  that  dated  survival  equipment 
in  the  liferaft  will  not  expire  before  the 
next  servicing  due  date. 

Multiple  comments  suggested  that 
that  aimual  servicing  is  unnecessary  and 
costly.  In  support  of  this  view,  several 
of  these  comments  cited  the  fact  that 
most  of  the  equipment  in  a  liferaft's 
equipment  pack  remains  serviceable  for 
far  longer  than  a  year.  One  comment 
suggested  that  servicing  intervals  could 
be  extended  considerably  by  the 
placement  of  the  liferaft  equipment  in  a 
waterproof  container.  Nine  of  the 
comments  proposed  alternative 
servicing  intervals,  ranging  frtim 
biennially  to  once  every  5  years; 
however,  none  of  these  comments 
provided  any  justification  for  the 
proposed  intervals  or  any  evidence  that 
they  would  not  adversely  affect  the 
performance  of  the  liferaft.  One  letter 
cited  the  difficulty  of  removing  the 
liferaft  from  the  vessel  for  servicing,  and 
the  potential  for  damage  when  doing  so. 
Several  comments  noted  that  the  choice 
of  servicing  facilities  is  limited,  and  the 
prices  they  charge  exorbitant. 

The  Coast  Guard  does  not  agree  that 
annual  servicing  is  unnecessary. 
Servicing  intervals  do  not  derive 
exclusively  from  the  need  to  examine 
and  replace  dated  equipment,  although 
some  equipment,  such  as  flashlight 
batteries  and  cement  in  repair  kits,  does 
typically  require  annual  replacement 
During  servicing,  in  addition  to  having 
its  emergency  equipment  examined,  the 
liferaft  itself  is  unfolded,  inflated  with 
air  and  tested  for  airtightness,  and 
repaired  if  needed.  The  cylinder  is 
weighed,  and  the  liferaft  fabric  and 


structure  examined  for  damage  and 
deterioration.  The  liferaft  is  then 
refolded  and  repacked,  which  serves  to 
extend  the  life  of  the  liferaft  fabric  by 
relocating  the  creases.  This  procedure 
has  been  the  requirement  in  the  U.S^or 
some  decades,  and  is  also  the  norm 
internationally,  required  by  SOLAS 
regulation  III/19.8.1.  Although  some 
manufacturers  have  done  some 
developmental  work  on  methods  of 
extending  service  intervals,  the  Coast 
Guard  is  not  currently  aware  of  any 
methods  shown  to  provide  the  same 
level  of  assurance  of  a  raft's  operational 
readiness  as  the  currently  required 
aimual  servicing.  The  Coast  Guard  is 
also  not  aware  of  any  other  maritime 
safety  administrations  currently 
allowing  extension  of  servicing 
intervals.  Consequently,  the  final  rule 
does  not  extend  intervals  for  liferaft 
servicing  beyond  those  contained  in 
existing  regulation  and  in  SOLAS, 
except  for  new  liferafts  on  ships  not 
certificated  under  SOLAS.  This  minimal 
extension  was  first  permitted  by  46  CFR 
28.140(b)  for  new  liferafts  on 
commercial  fishing  vessels,  as  a  way  of 
mitigating  the  expense  of  compliance 
with  the  new  regulations  for  safety  of 
vessels  in  the  commercial  fishing 
industry.  The  Coast  Guard  considers 
this  extension  to  be  low-risk  in  view  of 
the  stringent  production  testing  to 
which  new  liferafts  are  subjected,  and 
so  these  final  rules  extend  its 
application  to  new  liferafts  on  all 
vessels  not  SOLAS-certificated.  The 
Coast  Guard  may  reexamine  this 
position  in  the  ftiture  with  further 
experience  and  research  by  the  industry. 

One  conunent  opposed  allowing  the 
first  servicing  of  new  liferafts  to  be 
extended  to  two  years,  citing  dated 
items  in  the  liferaft.  Section  160.151- 
57(n)  in  the  NPRM  and  in  this  final  rule 
addresses  this  comment  by  permitting 
such  extensions  only  if  dated  survival 
equipment  in  the  liferaft  will  not  expire 
before  the  next  due  date  for  servicing. 

Servicing  Costs 

A  number  of  comments  discussed  the 
limited  choice  of  servicing  fecilities  and 
the  prices  charged  for  servicing.  The 
Coast  Guard  notes  these  comments, 
however  the  Coast  Guard  does  not  have 
any  authority  to  regulate  the  economics 
of  the  liferaft-servicing  industry.  It 
would  advise  consumers  to  investigate 
the  availability  and  suitability  of 
servicing  CKilities  before  purchasing  a 
liferaft.  Although  liferaft  manufecturers 
are  required  as  a  condition  of  approval 
to  demonstrate  some  reasonable 
geographic  coverage  of  servicing 
fecUities,  the  Coast  Guard  cannot 
require  or  guarantee  that  a  servicing 
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facility  will  be  conveniently  located  for 
every  liferaft  owner. 

One  comment  suggested  that  liferaft 
servicing  should  be  performed  by  the 
manufacturer,  with  servicing  costs  and 
schedules  provided  at  the  time  of  liferaft 
purchase.  The  final  rule  does  not  shift 
the  burden  of  service  onto  the 
manufacturer.  Most  liferaft 
manufacturers  are  equipped  primarily  to 
manufacture  liferafts,  not  to  service 
them,  and  the  costs  and  time  associated 
with  transporting  the  liferafts  to  the 
manufacturer  for  servicing  would  be 
enormous.  The  existing  system  better 
serves  the  owner  of  the  liferaft  by 
providing  for  reasonably  local  access  to 
liferaft  servicing.  Advance  notice  of 
recurring  servicing  costs  would  be 
impossible  to  provide  with  any  degree 
of  certainty,  since  these  costs  vary  from 
liferaft  to  liferaft  depending  on  how  and 
where  the  liferaft  is  stored  and 
numerous  other  factors  that  cannot  be 
determined  in  advance  with  any 
certainty. 

Manufacturers'  Responsibilities 

Proposed  §  160.151-35(b)(3)  would 
require  a  manufacturer  to  make  the 
servicing  manual,  servicing  manual 
revisions,  service  bulletins,  liferaft 
plans,  and  any  unique  parts  and  tools 
that  may  be  necessary  to  service  the 
manufacturer's  liferafts  available  to  each 
technician  who  has  successfully 
completed  the  manufacturer's  initial  or 
refresher  training  course  within  the 
periods  specified  in  §  160.151-41(e). 
Several  comments  opposed  this 
requirement,  since  it  implies  that  the 
specified  items  are  the  property  of  the 
technician  rather  than  the  servicing 
Eacility  (which  likely  paid  for  the 
training).  Several  of  the  comjnents 
further  noted  that  individual 
technicians  may  have  no  vested  interest 
in  the  liferaft-servicing  business,  since 
not  all  facility  owners  are  qualified  . 
technicians,  and  that  the  manufacturer 
has  no  relationship  with  or  recourse 
against  an  individual  technician.  One 
comment  suggested  that  it  would  be 
unduly  burdensome  for  manufacturers 
to  have  to  provide  each  technician, 
rather  than  each  approved  servicing 
facility,  with  updates.  Two  comments 
proptMed  that  the  wording  of  §  160.151- 
35(bH3)  be  changed  to  require  that  the 
manufactm-er  make  the  specified  items 
available  to  approved  service  facilities 
staffed  by  terhnir.ians  who  have  been 
trained  within  the  specified  periods, 
rather  than  to  the  technicians 
themselves. 

The  Coast  Guard  agrees  in  concept 
with  the  suggested  change  to  proposed 
§  160.151-35(b)(3),  since  it  will 
accomplish  substantially  the  same  end 


as  the  proposal  in  the  NPRM.  The 
change  has  been  incorporated  in 
§  160.151-35(b)(3)  of  the  final  rule  with 
one  minor  revision;  since  §  160.151- 
41(e)  already  requires  an  approved 
servicing  facility  to  employ  at  least  one 
currently  trained  technician,  it  is  not 
necessary  to  include  that  as  a  condition 
in  this  r^ulation.  Consequently, 
§  160.151-35(b)(3)  of  the  final  rule 
requires  that  the  items  specified  in  the 
NPRM  be  made  available  to  "each 
approved  servicing  facility"  servicing 
the  manufacturer's  liferafts. 

Proposed  §  160.151-39(b)  would 
require  that  the  manufacturer  "conduct 
a  refresher  training  program  for 
recertification  of  previously  trained 
servicing  technicians."  Several 
comments  disagreed  with  this 
requirement,  since  they  do  hot  believe 
a  technician  should  have  a  right  in 
perpetuity  to  be  trained.  One  of  the 
comments  proposed  wording  that  would 
indicate  that  the  manufacturer  will 
conduct  a  refresher  training  program 
"by  invitation."  Another  comment 
suggested  that  manufacturers  should 
have  to  open  up  their  training  courses 
to  any  technician  bvva  a  facility 
approved  by  the  Coast  Guard,  to  ensure 
that  the  approval  of  servicing  facilities 
is  based  upon  the  qualifications  of  the 
facility  and  its  technicians,  not  upon 
business  considerations.  One  comment 
suggested  that  a  servicing  technician's 
certification  should  be  linked  to  a 
particular  approved  facility. 

As  indicated  in  the  preamble  to  the 
NPRM,  the  proposed  rule  did  not  intend 
to  mandate  who  must  receive  training, 
or  that  a  manufacturer  must  provide 
training  on  demand.  It  intended  to 
require  only  that  a  manufacturer  have 
an  established  refresher-training 
program  so  that  it  is  possible  to 
maintain  an  approved  servicing  network 
in  compliance  with  the  training 
requirements  in  §  160. 15 1-4 1(e).  The 
Coast  Guard  does  not  intend  to  get 
involved  in  whom  a  manufacturer 
invites  to  attend  the  program.  It  has 
sli^tly  refined  the  wording  of 
§  160.151-39(b)  in  the  final  rule  to 
clarify  its  intent 

The  suggestion  that  a  technician's 
certification  be  linked  to  a  particular 
approved  facility  has  not  been  adopted 
in  the  final  rule.  Subject  to  relevant 
legal  considerations,  a  manufacturer  can 
include  such  a  linkage  in  its 
certifications,  but  the  Coast  Guard  does 
not  agree  that  there  is  any  compelling 
reason  why  certification  to  service  a 
particular  make  of  liferaft  should  not  be 
portable. 


Approval  Process  for  Servicing 
Facilitie3 

Proposed  §  160.151-41(b)  would 
revise  the  process  by  which  servicing 
bcilities  obtain  Coast  Guard  approval. 
Rather  than  the  manufacturer's 
designating  a  selected  facility  as  at 
present  under  46  CFR  160.051-6(d),  a 
servicing  facility  would  apply  directly 
to  the  OCMI  for  approval.  "There  would 
no  longer  be  an  explicit  requirement  for 
advance  authorization  by  a 
manufacturer  of  a  servicing  facility. 

A  number  of  comments  opposed  this 
change.  The  reasons  cited  in  the 
comments  were  that  the  proposed 
change  does  not  allow  for  a 
manufacturer's  "approval"  of  a 
servicing  facility  as  is  effectively  the 
case  at  present,  and  does  not  require 
"manufacturer  support  as  outiined  in 
IMO  Resolution  A.761(18),  Aimex  2." 
One  of  the  comments  noted  that  it 
appeared  the  proposed  rules  would 
mandate  a  reduction  in  the 
manufacturer's  control  over  the 
servicing  of  its  product.  One  comment 
noted  that  any  manufacturer  must  retain 
the  right  to  determine  who  will 
distribute  its  products.  One  comment 
suggested  that  technicians  must  have 
manufacturer  training,  and  suggested 
that  the  manufactiuer  should 
periodically  visit  a  servicing  facility  to 
train  and  observe  the  servicing 
technicians. 

The  Coast  Guard  generally  disagrees 
with  all  of  the  comments  cited  above. 
First,  the  IMO  Resolution  referred  to 
does  not  require,  as  the  comments  wish, 
that  servicing  facilities  be  "accredited" 
by  the  manufacturer.  The  wording  of  the 
resolution  was  crafted  carefully  to  avoid 
such  a  result.  It  does  require  that  the 
manufacturer  establish  a  servicing 
network  by  accrediting  a  sufficient 
number  of  servicing  stations,  that  each 
of  those  stations  be  staffed  with 
qualified  personnel,  and  that  the 
manufacturer  provide  the 
Administration  with  a  list  of  them. 
However,  it  does  not  require  that  every 
facility  approved  by  the  Administration 
be  so  accredited. 

The  proposed  rules  have  no  effect  on 
a  manufacturer's  selection  of 
distributon  for  its  products.  They 
address  only  servicing  facilities,  which 
may  or  may  not  also  be  distributors. 
Distribution  and  servicing  are  distinct 
activities. 

As  it  indicated  in  the  NPRM.  the 
Coast  Guard  desires  to  focus  on  the 
technical  qualifications  of  the  servicing 
facility,  and  not  on  the  facility's 
business  arrangements  with  the 
manufactiu^r.  The  IMO  resolution  upon 
which  the  proposed  rules  were  based 


clearly  spells  out  the  technical 
requirements  for  approval  of  a  servicing 
facility:  a  suitable  space,  parts,  tools, 
manuals,  and  appropriately  trained 
personnel.  If  those  requirements  are 
met,  there  is  no  significant  value  added 
by  an  explicit  business  relationship 
with  the  manufacturer.  Since  such  a 
relationship  is  not  essential  to  the 
adequate  functioning  of  a  servicing 
facility,  the  Coast  Guard  sees  no  need  to 
allow  the  liferaft  manufacturing 
industry  to  control  which  members  of 
the  servicing  industry  have  access  to  the 
program  of  Coast  Guard  approval. 

Manufacturers'  support  of  approved 
servicing  facilities  is  required  by  the 
IMO  reconunendation  on  servicing  and 
by  §  160.151-35(b)(3)  of  the  NPRM  and 
the  final  rule.  This  rule  actually 
represents  a  strengthening  of  the 
requirements  for  such  support,  not,  as 
several  comments  implied,  an 
abandonment  of  them. 

One  comment  noted  that  "to  remove 
the  manufacturer  approval  would 
remove  the  manufacturer's  quality 
control  abilities."  However,  neither 
existing  regulations  nor  the  proposed 
rules  give  the  manufactiuer  any  explicit 
responsibility  for  control  of  quality  of 
facilities  servicing  their  liferafts.  In  fact, 
to  do  so,  or  to  require,  as  suggested  in 
one  comment  from  a  facility;  that 
manufacturers  visit  all  of  their  servicing  . 
facilities  periodically  to  train  and 
observe  servicing  technicians,  could  be 
burdensome  to  manufacturers.  Under 
such  requirements,  manufacturers 
would  have  to  give  the  same  degree  of 
attention  to  remote  and  overseas 
facilities  that  they  give  to  local  ones. 
Quality  control  is  the  responsibility  of 
the  facility  itself,  and  the  Coast  Guard 
intends  to  continue  adequate  oversight 
over  the  facilities  to  ensure  that  quality 
control  is  adequate.  Note  that  nothing  in 
this  final  rule  prevents  a  manufacturer 
from  entering  into  or  maintaining  a 
relationship  with  an  approved  facility, 
which  relationship  may  include  quality- 
control  arrangements. 

Several  comments  suggested  that  if  all 
servicing  facilities  had  to  compete  with 
each  other,  a  black  market  for  manuals 
and  parts  would  appear,  and  facilities 
would  cut  comers  to  maintain  profits. 

The  Coast  Guard  disagrees.  Ine  Coast 
Guard  has  no  authority  or  desire  to 
restrict  competition  among  liferaft- 
servicing  facilities,  and  believes  that  the 
oversight  required  by  these  final  rules 
will  serve  to  inhibit  those  facilities  bom 
cutting  corners  for  financial  reasons. 
Concerning  the  creation  of  a  black 
market  for  servicing  manuals  and  parts, 
§  160.151-37(c)  in  the  NPRM  and  in  the 
final  rule  requires  each  manual  to  bear 
the  original  signatiire  of  a 


manufacturer's  representative  attesting 
its  consistency  with  the  manual 
approved  by  the  Commandant. 
Consequently,  "bootleg"  copies  of 
manuals  of  questionable  accuracy,  as 
may  be  in  circulation  at  present,  should 
no  longer  exist.  Provided  that 
replacement  parts  lised  are  genuine 
parts  as  specified  in  the  manualrthe 
Coast  Guard  is  not  concerned  with 
where  a  facility  obtains  them.  However, 
this  should  not  be  a  problem  in  any  case 
since,  as  discussed  above,  §  160.151- 
35(b)(3)  of  the  final  rule  requires  that 
the  manufactiuer  make  unique  parts  or 
tools  required  for  servicing  available  to 
each  facility  approved  by  the  Coast 
Guard  to  service  the  manufactiuer's 
liferafts. 

One  comment  noted  that  it  appeared 
the  proposed  changes  to  the  approval 
process  for  facilities  may  be  driven  in 
part  by  Coast  Guard  concern  that 
current  regulations  may  foster  a 
monopoly  in  the  servicing  industry,  and 
explained  in  detail  how  this  is  not  the 
case  at  all  at  present.  However,  the 
premise  of  the  conunent  is  incorrect, 
since  the  Coast  Guard  is  not  concerned 
with  nor  has  any  authority  over  the 
regulation  of  business  practices  in  the 
servicing  industry. 

One  comment  suggested  that  the 
proposed  rules  appeared  to  indicate  that 
the  Coast  Guard  would  hold  a  facility 
qualified  to  service  one  manufacturer's 
rafts  qualified  to  service  all 
manufacturer's  rafts,  and  supported 
retaining  the  manufacturer  in  the 
approval  process  to  ensure  that  proper 
repair  techniques  are  used.  The  same 
comment  pointed  out  the  importance  of 
manufacturers'  knowing  the  identity  of 
the  facilities  that  service  their  rafts. 

Under  the  proposed  rules,  servicing 
facilities  would  continue  to  be  approved 
separately  for  each  individual  make  of 
liferaft.  For  each  make  for  which 
approval  is  sought,  a  facility  would  still 
need  to  have  appropriately 
manufacturer-certified  personnel, 
servicing  manuals,  and  all  parts  and 
tools  required  by  the  manufacturer,  and 
to  demonstrate  the  proficiency  of  its 
technicians.  The  requirements  for 
training  would  be  strengthened  from 
those  at  present  by  requiring  that  the 
training  be  current.  Overall,  the 
proposed  rules  strengthen  the  technical 
requirements  for  approval  of  a  facility, 
so  the  Coast  Guard  is  confident  that  the 
ability  of  fecilities  to  properly  service 
and  repair  liferafts  will  not  be  adversely 
affected  by  the  removal  of  the 
requirement  for  a  formal  manufacturer's 
authorization.  To  keep  manufacturers 
apprised  of  the  facilities  servicing  their 
liferaits,  the  Coast  Guard  would 
continue  the  present  practice  of  sending 


a  copy  of  each  facility-approval  letter  to 
the  manufacturer  whose  rafts  it  is 
approving  a  facility  to  service. 

One  conunent  suggested  that  facilities 
should  submit  a  servicing  report 
describing  the  servicing  of  liferafts 
performed  outside  of  the  United  States 
to  the  Coast  Guard.  It  offered  no  reason. 

The  Coast  Guard  approves  servicing 
facilities  outside  the  United  States,  and 
their  servicing  activities  are  subject  to 
supervision  by  OCMIs  just  the  same  as 
servicing  at  any  other  approved  facility. 
The  Coast  Guard  does  not  believe  that 
reporting  requirements  for  liferaft 
servicing  should  vary  with  the 
geographic  location  of  a  servicing 
facility.  The  paperwork  burden  of 
reporting  servicing  performed  outside 
the  United  States  would  not  serve  any 
useful  purpose. 

For  tne  reasons  discussed  above, 
proposed  §  160.151-41(b)  is  retained 
unchanged  in  the  final  rule.  The  Coast 
Guard  realizes  that  manufactiuers  will 
retain  a  good  deal  of  practical  control 
over  facilities  servicing  their  rafts  under 
that  rule,  for  example  through  non- 
compete clauses  and  control  of  access  to 
training.  However,  there  will  no  longer 
be  any  reason  for  the  Coast  Guard  to  get 
involved  in  these  sorts  of  business 
arrangements. 

Proposed  §  160.151-41(c)  would 
require  that,  for  a  servicing  facility  to 
obtain  Coast  Guard  approval,  it  would 
need  to  demonstrate  the  complete 
servicing  of  a  liferaft  of  the  type  for 
which  it  seeks  approval,  in  the  presence 
of  either  the  cognizant  OCMI  or  a  third- 
party  inspector  accepted  by  the  OCMI. 
Several  comments  suggested  that  such  a 
demonstration  should  not  be  necessary 
if  a  technician  from  the  facility  has 
already  demonstrated  his  abilities  to  a 
Coast  Guard  inspector  during  initial  or 
refresher  training  held  at  a  different 
location  (such  as  the  manufactiuer's 
plant). 

The  Coast  Guard  agrees,  and  amends 
§  160.151-41  in  the  final  rule  to  indicate 
that  certification  by  a  Coast  Guard 
inspector,  or  by  a  third-party  inspector 
accepted  by  the  OCMI,  of  completion  of 
the  specified  demonstration  at  the  time 
of  initial  or  refresher  training  is 
acceptable  in  lieu  of  a  demonstration  at 
the  fecility  seeking  approval.  In 
addition,  this  section  in  final  form 
allows  the  certification  to  be  made  by 
the  manufacturer's  trainer,  since  the 
trainer  would  obviously  be  well  enough 
qualified  to  be  accepted  by  the  OCMI  in 
any  case.  However,  the  provision  is  not 
moved  to  §  160.151-39  as  proposed  in 
two  comments,  since,  although 
§  160.151-39(c)  requires  notification  of 
the  cognizant  OCMI  before  holding 
required  training,  that  training  may  not 
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always  be  attended  by  a  Coast  Guard 
inspector.  One  comment  suggested  that 
a  Coast  Guard  inspector  should  be 
present  at  every  training  course  to 
ensure  the  thoroughness  of  the  training 
and  to  enable  the  Coast  Guard  to  better 
oversee  liferaft  servicing  operations. 
However,  resources  and  priorities  of  the 
Coast  Guard  do  not  always  allow  such 

Proposed  §  160.151-41(c)(8)  would 
require  that,  for  the  Coast  Guard  to 
approve  a  servicing  facility,  the  facility 
would  need  to  demonstrate  that  it  can 
repair  a  leak  in  a  liferaft's  main 
buoyancy  chamber  and  then  subject  the 
repaired  chamber  to  "the  inflation  test 
described  in  IMO  Resolution  A.689(17), 
para.  2/5.1.5."  One  comment  suggested 
that  the  repaired  chamber  should  be 
subjected  to  an  overpressure  test  rather 
than  an  inflation  test. 

This  comment  stems  in  part  from 
some  imprecise  wording  in  the  NPRM, 
since  para.  2/5.1.5  of  Resolution 
A.689(17)  is  a  test  of  leakage  at  working 
pressure,  not  an  inflation  test.  The  Coast 
Guard  agrees  that  an  inflation  test  is  not 
necessary  to  ensure  that  a  repair  has 
been  done  properly,  and  that  an 
overpressure  test  is  a  more  appropriate 
test  of  a  repair  than  either  an  inflation 
test  or  a  test  of  leakage  at  working 
pressure.  Section  160.151-41(c)(8)  in 
the  final  rule  requires  that  the  repaired 
chamber  be  subjected  to  the  Necessary 
Additional  Pressure  test  in  §  160.151- 
57(k). 

Proposed  §  160.151-45(a)  would 
require  a  servicing  facility  to  maintain 
"a  complete  set  of  the  manufacturer's 
plans  for  each  inflatable  liferaft  to  be 
serviced."  Two  comments  noted  that 
complete  sets  of  plans  are  generally  not 
held  by  facilities,  and  that  it  is  sufficient 
to  have  service  manuals  that  give  "all 
relevant  information." 

The  Coast  Guard  agrees  that  a 
requirement  for  a  servicing  facility  to 
hold  a  complete  set  of  manufiacturing 
plans  would  constitute  an  unnecessary 
record-keeping  burden.  The  intention  is 
made  clearer  in  §  160.151-35(b)(3)  of 
the  NPRM  and  in  the  final  rule.  To 
eliminate  any  ambiguity,  §  160.151- 
45(a)  in  the  final  rule  has  been  revised 
to  refer  to  the  description  of  the 
necessary  plans  in  §  160.151-35(b)(3). 

Proposed  §  160.151-47  contains 
requirements  for  the  owner  or  operator 
of  an  approved  servicing  facility.  Two 
comments  suggested  that  the 
requirements  should  include  an  annual 
letter  from  the  liferaft  manufacturer(s) 
for  which  the  facility  is  approved 
demonstrating  their  continued  technical 
and  consultative  support. 

The  Coast  Guard  Delieves  that  such  a 
letter  would  serve  no  useful  purpose. 


and  would  therefore  represent  an 
unnecessary  paperwork  burden.  As 
discussed  above,  §  160.151-35(b)(3)  of 
the  final  rule  requires  that  a 
manufacturer  make  certain  items 
available  to  facilities  approved  by  the 
Coast  Guard.  Demonstration  by  an 
approved  facility  that  it  has  those  items 
is  more  substantive  evidence  of  the 
required  technical  and  consultative 
support  than  a  letter.  Consequently,  the 
suggested  requirement  for  an  annual 
letter  has  not  been  incorporated  into  the 
final  rule. 

Servicing  at  Remote  Sites 

Proposed  §  160.151-49  would  allow 
for  approval  of  servicing  facilities  to 
perform  servicing  at  remote  sites,  such 
as  on  board  ships  or  offshore  facilities, 
rather  than  at  the  facilities  themselves. 
One  comment  suggested  that  a  facility 
must  be  specifically  authorized  in  its 
letter  of  approval  from  the  manufacturer 
to  conduct  servicing  at  remote  sites. 

As  discussed  above,  in  a  change  from 
the  current  regulation,  this  final  rule 
does  not  require  explicit  manufacturer 
authorization  as  a  condition  for 
approval  of  a  servicing  facility. 
Qmsequently,  the  "letter  of  approval 
from  the  manufacturer"  on  which  the 
comment  proposes  to  require  an 
authorizing  endorsement  for  remote 
servicing  does  not  exist.  Therefore,  the 
suggested  requirement  for  manufacturer 
authorization  to  conduct  servicing  at 
remote  sites  has  not  been  incorporated 
in  this  final  rule.  However,  §  160.151—49 
in  the  final  rule  now  requires  that  a 
facility  conducting  servicing  at  remote 
sites  be  specifically  authorized  to  do  so 
in  its  letter  of  approval  from  the  Coast 
Guard. 

One  comment  suggested  that  the 
provisions  on  remote-site  servicing 
should  be  deleted  in  their  entirety,  since 
the  intended  beneficiaries  of  those 
provisions  (such  as  MODUs  and  quick- 
turnaround  vessels)  would  in  reality  see 
little  benefit  under  the  proposed  rules. 
The  comment  noted  that  the  same 
difficulties  faced  by  the  raft  owner  in 
shipping  the  raft  to  an  approved  facility 
would  be  fiaced  by  the  remote-site 
technician,  who  would  have  to  import 
his  tools,  manuals,  parts,  etc.  at  great 
transportation  cost.  The  comment  also 
cited  the  difficulty  of  obtaining  work 
permits  in  some  areas. 

The  Coast  Guard  agrees  that  remote- 
site  servicing  may  not  be  practicable  or 
advantageous  in  many  cases.  However, 
the  NPRM  does  not  require  remote-site 
servicing;  it  merely  permits  it  as  an 
option.  The  argument  that  it  is 
inherently  impracticable  is  belied  by  the 
fact  that  the  Coast  Guard  has  allowed 
remote-site  servicing  at  the  special 


request  of  owners  of  ofiishore  facilities 
and  servicing  facilities  under  existing 
regulations.  Consequently,  the 
suggestion  to  delete  the  provisions  on 
remote-site  servicing  has  not  been 
incorporated  in  the  final  rule. 

Referring  to  proposed  §  160.151—49, 
one  comment  suggested  that  servicing 
facilities  outside  the  United  States 
should  be  specifically  approved  by  the 
manufacturer  since  they  will  not  be  by 
the  Coast  Guard.  This  is  incorrect,  since 
the  Coast  Guard  does  and  will  continue 
to  approve  facilities  outside  the  United 
States.  For  servicing  at  remote  sites  such 
as  oil  rigs,  the  facility  performing  the 
work  will  still  have  to  be  approved  by 
the  Coast  Guard,  and  the  provisions  in 
the  facility's  letter  of  approval 
authorizing  it  to  perform  servicing  at 
remote  sites  will  signify  that  the  Coast 
Guard  has  evaluated  the  facility's  ability 
to  perform  proper  servicing  in  the  field. 

Supervision  of  Liferaft  Servicing 

The  NPRM  proposed  replacing  the 
current  system  of  universal  Coast  Guard 
witnessing  of  liferaft  servicing  with  a 
system  of  Coast  Guard  supervision  by 
means  of  periodic  spot  checks,  with  the 
frequency  of  the  spot  checks  at  the 
discretion  of  the  OCMI. 

One  conunent  suggested  that,  rather 
than  change  its  current  system  of 
inspection  of  servicing  to  use  its 
resources  more  efficiently,  the  Coast 
Guard  should  ask  Congress  for 
additional  personnel. 

The  Coast  Guard  does  not  believe  it  is 
realistic  or  desirable  to  maintain  an 
existing  inspection  program  that  can  be 
carried  out  just  as  effectively  with  a 
more  efficient  use  of  fewer  resources  of 
the  Coast  Guard.  The  proposed 
conversion  from  universal  inspection  of 
servicing  to  spot  checks  would  not  take 
place  in  a  vaciuun.  Although  Coast 
Guard  presence  at  actual  servicing 
would  become  less  frequent  under  the 
rules  proposed  in  the  NPRM,  the 
technical  requirements  for  facility 
approval  would  be  significantly 
strengthened,  as  would  the  training 
requirements  for  servicing  technicians. 
Overall,  the  Coast  Guard  expects  that 
the  changes  proposed  in  the  NPRM, 
taken  together,  will  ensure  that  liferaft 
servicing  continues  to  be  done  properly 
and  under  adequate  supervision. 

One  comment  completely  supported 
the  conversion  to  spot  checks,  since 
servicing  technicians  at  facilities  are 
well  trained  and  qualified,  and 
scheduling  a  Coast  Guard  inspector  to 
witness  every  liferaft  servicing  is  not 
only  burdensome  on  the  Coast  Guard's 
personnel  resources  but  also  a  financial 
burden  to  focilities  and  an  operational 
burden  on  ship  operators  awaiting 


liferaft  servicing.  The  comment  also 
noted  that  the  NPRM  is  consistent  with 
ongoing  efforts  toward  Maritime 
Regulatory  Reform  and  with  the  shifting 
of  appropriate  activities  to  the  private 
sector. 

One  comment  suggested  that  there 
should  be  a  stated  minimum  frequency 
of  spot  checks,  and  that  in  no  case 
should  the  number  of  spot  checks  be 
less  than  two  a  year.  Another  comment 
suggested  that  Coast  Guard  inspectors 
should  observe  the  servicing  or  oversee 
the  performance  of  third-party 
inspectors  in  some  reasonable 
percentage  of  instances. 

The  Coast  Guard  agrees  that  spot 
checks  by  the  OCMI  must  be  at  some 
minimimi  frequency  to  provide 
adequate  oversight.  However,  the  Coast 
Guard  does  not  believe  that  it  is 
appropriate  to  impose  an  inflexible 
requirement  upon  itself  through  these 
regulations.  It  intends  that,  when  this 
final  rule  takes  effect,  the  Commandant 
will  provide  appropriate  internal 
guidance  to  field  units  to  implement  the 
system  of  supervision  by  spot  checks.  In 
this  way,  the  Coast  Guard  can  take  into 
account  any  unusual  requirements  or 
conditions  of  particular  OCMI  zones, 
and  can  refine  its  administration  of  the 
program  as  it  gains  experience  with  the 
new  system. 

Proposed  §  160.151-53(a)  would 
require  that  a  servicing  facility  taking  in 
a  liferaft  to  be  serviced  under  its  Coast 
Guard  approval  notify  the  OCMI  of  the 
make,  size,  and  age  of  the  liferaft,  and 
whether  the  liferaft  is  due  for  a  5-yeaT 
inflation  test.  Acting  on  that 
information,  the  OCMI  would  decide 
whether  the  servicing  of  the  liferaft 
must  be  witnessed  by  an  inspector. 

One  comment  suggested  that 
providing  the  specified  information 
before  servicing  would  be  unnecessarily 
costly,  since  many  vessels  operate  on 
extremely  tight  schedules.  The  comment 
proposed  that  the  facility  be  requited 
only  to  notify  the  OCMI  of  its  intent  to 
service  a  liferaft.  and  to  provide  any 
information  available  at  the  time  of 
notice  (but  not  any  particular 
information).  Two  comments  suggested 
that  proposed  §  160.151-53  adds 
uncertain  costs  to  the  swvicing  of  a 
liferaft.  since  a  facility  has  no  way  of 
knowing  in  advance  whether  an 
individual  raft  will  be  subject  to 
inspection  where  a  user  fee  or  third- 
{larty-inspection  fee  will  be  added.  One 
of  these  comments  suggested  that  the 
Coast  Guard  perform  random 
inspections  of  every  facility  at  no  cost 
to  that  facility.  Another  comment 
suggested  that,  to  make  costs  involved 
with  servicing  inspections  predictable, 
the  Coast  Guard  make  periodic  (e.g.. 


quarterly  or  semi-annual)  inspections, 
with  or  without  notice. 

None  of  these  comments  have  been 
incorporated  in  the  final  rule.  Because 
of  constraints  on  the  resources  of  the 
Coast  Guard,  the  NPRM  proposed  to 
replace  the  current  system  of  universal 
Coast  Guard  witnessing  of  liferaft 
servicing  for  inspected  vessels  vrith  a 
system  of  spot  checks  by  the  OCMI. 
Overall,  that  system  should 
substantially  decrease,  for  all  servicing 
facilities,  the  burden  associated  with 
scheduling  of  Coast  Guard  inspectors  for 
every  liferaft  servicing  and,  for  foreign 
facilities,  the  travel  and  subsistence 
expenses  of  Coast  Guard  inspectors. 
However,  for  spot  checks  to  provide 
effective  supervision  of  liferaft 
servicing,  it  is  essential  that  the  Coast 
Guard  focus  its  resources  in  the  areas  of 
greatest  risk.  In  the  case  of  liferaft 
servicing,  the  greatest  risk  will  likely  be 
in  the  areas  of  the  oldest  rafts, 
particularly  those  undei^oing  the  five- 
year  inflation  test,  and  perhaps  on 
makes  of  liferafts  that  have 
•demonstrated  reliability  problems  in  the 
past.  The  required  information  should 
not  be  difficult  to  obtain,  since  it  is  all 
marked  on  the  outside  of  the  liferaft 
container.  A  facility  called  by  a  ship  for 
the  servicing  of  one  of  its  liferafts  would 
merely  need  to  request  that  the  ship 
provide  the  information  marked  on  the 
outside  of  the  container,  whereupon  the 
facility  would  pass  that  information  to 
the  OCMI  when  giving  the  required 
notice  of  servicing. 

The  suggestions  for  random  periodic 
inspections  have  not  been  adopted, 
because  they  do  not  allow  for  itxe  Coast 
Guard's  resources  to  be  foctised  on  the 
areas  of  highest  risk.  In  addition,  such 
a  system  would  result  in  the  lowest- 
volume  facilities'  being  subjected  to  a 
proportionally  much  greater  degree  of 
supervision  than  the  higher-volume 
facilities. 

One  comment  questioned  whether  a 
servicing  facility  must  notify  the  OCMI 
when  it  plans  to  service  a  lifiBFaft  from 
a  commercial  fishing  vessel.  The  NPRM 
and  the  final  rule  require  notice 
whenever  a  facility  is  to  service  a  liferaft 
for  which  it  is  approved  by  the  Coast 
Guard,  regardless  of  the  source  of  the 
liferaft. 

Proposed  §  160.151-53(cK2)  would 
allow  a  servicing  bcility.  when  a  Coast 
Guard  marine  inapectot  is  not  available 
in  a  timely  manner  to  witness  a 
servicing  that  needs  to  be  witnessed,  to 
engage  a  third-party  inspector  accepted 
by  the  OCMI  to  witness  the  servicing  on 
behalf  of  the  OCMI.  Third-party 
inspection  would  be  at  the  expense  of 
the  facility. 


Two  comments  suggested  that  the 
OCMIs  should  retain  sole  responsibilify 
for  supervision  of  servicing  of  liferafts 
in  their  respective  zones  to  maintain  the 
Coast  Guard's  level  of  expertise  in  this 
area.  Another  comment  stressed  the 
importance  of  maintaining  the  Coast 
Guard's  expertise,  and  suggested  that 
Coast  Guaitl  inspectors  should  observe 
the  servicing  or  oversee  the  performance 
of  third-party  inspectors  in  some 
reasonable  percentage  of  instances. 

The  Coast  Guard  agrees  with  the 
comments  that  it  is  essential  that  the 
Coast  Guard  maintain  its  base  of 
knowledge  and  experience  in  this 
highly  specialized  area.  It  is  anticipated 
that  most  spot  checks  would  in  fact  be 
conducted  by  Coast  Guard  marine 
inspectors.  However,  the  natiue  of  the 
spot-check  system,  in  targeting  areas  of 
greatest  risk,  means  there  may  be 
instances  when  the  witnessing  of  a 
particular  event  is  necessary  and  yet 
when  the  Coast  Guard  does  not  have 
adequate  resources  to  attend  in  a  timely 
manner.  To  minimize  the  scheduling 
burden  on  servicing  facilities  and  ship 
operators,  the  proposed  rule  affords 
some  flexibility  in  those  instances. 
Therefore,  the  suggestion  that  all  spot 
checks  be  conducted  by  a  Coast  Guard 
inspector  has  not  been  incorporated  in 
the  final  rule. 

One  comment  opposed  third-party 
inspections,  since  unlike  the  Coast 
Guard,  third-party  inspectors  would 
have  an  economic  interest  in  the 
outcome  of  the  inspection.  A  ship 
operator  could  influence  a  third-party 
inspector's  decision  about  wbethimr  the 
liferafts  fail  the  inspection  because,  if 
the  liferafts  fail  the  inspection,  the 
operator  may  not  hire  Uie  iiupector 
again. 

This  comment  appears  to  be  based  on 
a  misunderstanding  of  what  was 
proposed  in  the  NPRM.  A  tliird-party 
inspector  as  described  in  the  NFIIM 
would  be  hired  not  by  a  ship  opierator 
but  rather  by  the  servicing  &cility:  an 
operator  might  not  even  be  aware  that 
a  third-party  inspector  is  involved.  The 
third-party  inspector's  function  would 
be  to  oversee  the  performance  of  the 
facility,  not  to  evaluate  the  condition  of 
the  lifaraft  The  presence  of  an 
independent  third-'party  inspector 
during  lifsraft  servicing  would  be 
expected  to  discourage  a  fi^ility  from 
allowing  economic  considerations  to 
influence  its  evaluation  of  a  liferaft. 
since  the  inspector  would  ensure 
adherence  of  the  bcility  to  the  ot^ective 
and  quantitative  criteria  in  the  relevant 
regulations  and  in  the  manufacturer's 
servicing  manual. 

Four  comments  suggested  that  third- 
party  inspection  based  on  fee  for  profit 
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would  greatly  increase  the  cost  of 
liferaft  servicing,  and  one  further 
commented  that  it  would  be  an  imfair 
system  in  terms  of  fees  unless  a 
nationwide  fee  could  be  agreed  upon. 

These  rules  have  no  effect  on  the  cost 
of  Coast  Guard  inspections;  inspections 
at  domestic  servicing  facilities  continue 
to  be  provided  at  no  charge,  and  foreign 
focilities  continue  to  be  billed  for  the 
inspector's  travel  and  subsistence.  The 
cost  of  any  third-party  inspections  as 
allowed  by  these  ndes  will  be  borne  by 
the  facility  in  all  cases.  However,  these 
rules  do  not  require  such  inspections; 
they  are  merely  an  option  available  to 
facilities  in  cases  where  constraints  on 
resources  of  the  Coast  Guard  may  not 
allow  response  in  time  to  meet  a 
facility's  desired  delivery  schedule.  The 
Coast  Guard  does  not  have  the  authority 
to  regulate  fees  for  such  services,  and 
does  not  believe  a  uniform  fee  would  be 
reasonable  given  the  wide  variety  of 
parties  who  could  be  accepted  as 
inspectors  and  the  worldwide 
distribution  of  approved  facilities  in 
sometimes-remote  locations. 

Three  comments  expressed  concern 
that  untrained  personnel  might  be 
assigned  to  oversee  liferaft  servicing, 
and  asked  what  training  or 
qualifications  a  third-party  inspector 
would  have  to  have  in  order  to  be  able 
to  perform  this  work. 

As  wras  discussed  in  the  hfPRM,  third- 
party  inspectors  engaged  to  oversee 
liferaft  servicing  would  be  subject  to 
acceptance  by  the  OCMI.  Like  the 
proposed  rule,  this  final  rule  does  not 
require  a  third-party  inspector  to 
necessarily  represent  an  independent 
laboratory  fully  compliant  with  46  CFR 
subpart  159.010.  Individuals  such  as 
experienced  marine  surveyors  with 
appropriate  practical  training  or 
background  could  be  employed.  And. 
like  the  proposed  rule,  this  final  rule 
gives  OCMIs  the  authority  to  accept 
third-party  inspectors  in  their  respective 
zones  (as  opposed  to  central  approval  by 
the  Commandant),  since  OCMIs  will  be 
better  able,  taking  into  account  their 
local  knowledge  and  conditions,  to 
evaluate  prospective  local  third-party 
inspectors  of  less-than-national  scope. 
To  maintain  some  uniformity  of 
requirements,  the  Commandant  will 
provide  OCMIs  with  general  guidelines 
for  use  in  evaluating  and  accepting 
third-party  inspectors  where  they  are 
used. 

One  comment  suggested  that 
performance  monitoring  of  accepted 
third-party  organizations  wrould  have  to 
be  done  by  the  OCMI,  and  questioned 
how  this  relationship  wrould  be  any 
diffsrent  from  the  current  situation 
between  fKilities  and  the  OCMI.  The 


difi'erence  is  that,  under  the  current 
system,  the  OCMI  is  in  the  facility  for 
every  servicing  of  a  liferaft  from  an 
inspected  vessel.  Under  the  system 
proposed  in  the  NPRM,  the  Coast  Guard 
would  be  in  the  facility  only  for 
periodic  spot  checks,  at  which  time  it 
could  audit  records  pertaining  to  any 
third-party  inspections  that  may  have 
been  performed. 

The  same  comment  noted  that 
problems  may  arise  t)etween  a  facility 
and  third-party  inspector,  such  as 
conflicts  over  personality,  scheduling, 
and  payment.  Obviously,  the  Coast 
Guard  has  neither  any  intention  nor  any 
authority  to  regulate  these  areas.  Since 
the  facility  selects  and  hires  a  third- 
party  inspector,  it  can  "fire"  the 
inspector  as  well  in  the  event  of  an 
irreconcilable  conflict. 

One  comment  suggested  that  the 
Coast  Guard  would  need  to  establish  a 
"complaint  board"  to  address  instances 
of  "unfair  actions  taken  by  third  party 
inspectors."  The  Coast  Guard  does  not 
agree  that  such  a  dedicated  body  is 
needed  in  view  of  established  appeal 
procedures  in  current  regulations. 
Allegations  of  actions  taken  by  a  third- 
party  inspector  that  are  contrary  to  the 
terms  of  the  OCMI's  acceptance  of  the 
inspector  would  be  evaluated  by  the 
OC^il,  and  corrective  action  (which 
could  include  termination  of 
acceptance)  taken  as  appropriate.  A 
party  reporting  such  allegations  who  is 
not  satisfied  with  the  OC^'s  response 
can  appeal  the  OCMI's  decision  to  the 
District  Commander  and  then  to  the 
Commandant,  if  necessary. 

One  comment  suggested  that  the 
Coast  Guard  should  attend  every 
servicing  of  a  "grandfathered"  liferaft 
whose  carriage  on  an  uninspected 
commercial-fishing-industry  vessel  is 
permitted  under  46  CFR  part  28. 
because  these  rafts  were  not 
manufactured  under  supervision  of  the 
Coast  Guard  and  thus  their  construction 
is  suspect.  The  comment  also  suggests 
that  the  Coast  Guard  should  assume  the 
res(K>nsibility  for  monitoring  the 
condition  of  these  raits,  since  it  is 
allowing  them  to  continue  in  use  until 
they  are  no  longer  serviceable. 

"uie  Coast  Giurd  disagrees.  The 
guidelines  used  by  the  Coast  Guard  to 
allow  grandfathering  of  these  liferafts 
are  very  stringent,  including  a  gas 
inflation  test  and  a  Necessary 
Additional  Pressure  Test,  both  at  the 
first  servicing.  The  Coast  Guard 
considers  these  tests  sufficient  to  screen 
out  any  rafts  of  questionable 
construction.  In  addition,  although 
grandfathered  rafts  themselves  are  not 
formally  approved  by  the  Coast  Guard, 
they  have  to  be  serviced  at  servicing 


facilities  approved  by  the  Coast  Guard. 
Since  proposed  §  160.151-53(a)  would 
require  a  servicing  facility  to  notify  the 
OCMI  of  every  liferaft  taken  in  for 
servicing  under  its  Coast  Guard 
approval,  grandfathered  liferafts  would 
be  just  as  subject  to  an  OCMI's  spot 
check  as  any  other  liferaft. 

The  Coast  Guard  also  disagrees  that 
grandfathered  rafts  should  be  subject  to 
special  supervision  because  it  lets  them 
be  used  until  they  are  no  longer 
serviceable.  This  condition  is  not 
unique  to  grandfathered  liferafts,  since 
any  liferaft  may  continue  to  be  used 
until  it  is  no  longer  serviceable. 

Deviations  From  Procedures  in  the 
Servicing  Manual 

Proposed  §  160.151-53(d)  would 
allow  servicing  fecilities  to  deviate  from 
servicing  manual  procedures  with  the 
approval  of  the  OCMI.  As  discussed  in 
the  NPRM  preamble,  this  provision 
would  include  substitution  of 
comparable  equipment  when  survival 
equipment  approved  by  the  Coast  Guard 
is  not  available  for  some  reason.  One 
comment  suggested  that  equipment 
substitution  should  be  permitted  only  if 
the  substituted  equipment  meets  or 
exceeds  the  Coast  Guard-approved 
equipment,  and  also  meets  SOLAS 
approval  requirements. 

"rhe  Coast  Guard  agrees  in  principle 
%vith  this  comment.  It  is  the  Coast 
Guard's  intention  that  any  substitute 
siuvival  equipment  be  at  least 
comparable  to  Coast  Guard-approved 
equipment.  As  was  discussed  in  the 
NPRM.  however,  the  wide  variety  of 
equipment  available  and  the  approval 
requirements  for  some  types  of 
equipment  do  not  always  allow  fw  a 
definitive  determination  in  the  field 
whether  a  particular  piece  of  equipment 
would  meet  all  applicable  requirements 
of  the  Coast  Guard.  Although  it  is 
anticipated  that  equipment  substitutions 
will  be  quite  rare  in  any  case,  there  will 
no  doubt  be  instances  where  the  OCMI 
has  to  use  his  judgment  and  experience 
in  determining  whether  a  particiilar 
deviation  is  acceptable.  Section 
160.151-53(d)  is  retained  in  the  final 
rule  as  proposed,  since  it  adequately 
describes  the  general  procedure  for 
handling  deviations  subject  to  the 
OCMI's  discretion. 

Suspension  and  Withdrawal  of 
Approval  of  Servicing  Facilities 

Proposed  §  160.151-55  specifies 
conditions  undn  which  the  Coast  Guard 
can  suspoid  or  withdraw  the  approval 
of  a  servicing  fiKdlity.  Two  comments 
suggested  that  this  section  should  be 
revised  to  give  aianufacturere  the  right 
to  withdraw  approvals  from  facilities. 


The  Coast  Guard  does  not  agree.  As 
discussed  earlier.  SOLAS  requires  a 
servicing  facility  to  be  approved  by  the 
Administration  (i.e..  the  Coast  Guard), 
not  by  the  manufecturer.  Under 
§  160.151-35(b)(3)  of  this  final  rule 
(which  varies  from  the  NPRM  language 
because  of  a  comment  by  the  same 
association  commenting  on  this 
provision),  a  manufecturer  must  provide 
technical  support  to  each  service  station 
approved  by  the  Coast  Guard  to  service 
that  manufactiu«r's  liferafts.  If  a 
manufacturer  is  aware  that  a  bcility  is 
not  properly  servicing  liferafts,  the 
manufacturer  can  report  that  to  the 
Coast  Guard;  the  Coast  Guard  will  take 
appropriate  action  under  §  160.151- 
55(a)(2).  Alternatively,  a  manufacturer 
can  discontinue  providing  refresher 
training  for  the  facility's  technician(s). 
However,  this  final  rule  does  not  allow 
a  manufectiuBr  to  arbitrarily  or 
unilaterally  cause  the  withdrawal  of  a 
servicing  fecility's  approval  by  the  Coast 
Guard. 

Servicing  Procedures 

Proposed  §  160.151-57(b)(3)  would 
require  that,  during  annual  servicing,  an 
inflatable  floor  be  inflated  until  firm, 
allowed  to  stand  for  one  hour,  then  still 
be  firm  after  two  hours.  Three 
comments  suggested  that  this  test  is 
excessive,  and  proposed  that  the  test 
should  last  one  hour.  The  Coast  Guard 
agrees  that  there  is  no  reason  why  the 
floor  test  should  last  longer  than  the 
working  pressure  leakage  test  to  which 
the  rest  of  the  liferaft  is  subjected,  and 
S  160.151-57(b)(3)  has  been  revised  in 
the  final  rule  to  require  only  a  one-hour 
test. 

In  place  of  the  aimual  test  currently 
required  by  46  CFR  160.05  l-6(e). 
proposed  §  160. 15 1-5  7(f)  would  require 
a  davit-launched  liferaft  to  be  subjected 
to  a  launching-load  test  at  every  other 
servicing.  This  is  the  same  interval 
specified  in  IMO  Resolution  A.761(18). 
One  comment  suggested  that  this 
interval  would  be  sufficient  for  newer 
liferafts,  but  suggested  that  the 
requirement  should  be  annual  testing 
for  rafts  over  ten  years  old  due  to  the 
possibility  of  deterioration  of  the 
materials. 

The  Coast  Guard  has  not  incorporated 
this  comment  in  the  final  rule.  Its  pralicy 
is  not  to  impose  requirements  in  excess 
of  SOLAS  on  U.S.-flag  ships,  and  we  are 
not  aware  of  any  data  to  suggest  that  the 
biennial  test  in  §  160.151-57(1)  is 
inadequate  to  identify,  in  a  timely 
manner,  liferafts  deteriorating  due  to 
age.  Consequently.  §  160.151-57(f)  is 
retained  in  the  final  rule  as  proposed  in 
the  NPRM.  . 


Proposed  §  160.151-57(g)  would 
require  that  the  5-year  gas  inflation  test ' 
be  conducted  with  the  liferaft  still 
secured  in  its  container,  rather  than 
after  being  removed  frt}m  its  container 
as  required  by  current  46  CFR  160.051- 
6(f)(2).  Several  comments  suggested 
that,  because  of  the  increased  bottle 
charges  and  higher  nitrogen  content  in 
the  gas  mixture  necessary  to  comply 
with  the  requirements  of  SOLAS, 
performing  the  test  in  this  manner  raises 
concerns  about  safety  as  well  as  about 
unnecessary  damage  to  the  liferaft  Both 
comments  proposed  that  the  final  rule 
allow  the  raft  to  be  removed  &t)m  its 
container  for  this  test  as  is  the  current 
practice. 

As  was  explained  in  the  NPRM,  the 
forces  on  a  liferaft  are  significantly 
different  when  it  is  inflated  in  its 
container  with  the  retaining  bands  in 
place  from  when  it  is  removed  fiv>m  the 
container  first.  The  Coast  Guard 
continues  to  believe  that  performing  the 
gas  inflation  test  with  the  liferaft  packed 
in  its  container  is  a  useful  means  of 
detecting  marginal  or  unsatisfactory 
structural  connections  in  the  liferaft  in 
a  realistic  operating  environment 
However,  the  current  IMO 
recommendation  on  servicing  requires 
that  the  liferaft  be  removed  from  its 
container  before  performing  the  test. 
Because  of  concerns  about  the  increased 
risk  of  damage  to  a  liferaft  when 
inflating  it  on  the  shop  floor  instead  of 
in  the  water,  there  has  been  little 
support  at  IMO  for  modifying  the  test  as 
proposed  in  the  NPRM.  Consequendy, 
to  remain  consistent  with  the  current 
internationally  accepted  requirement,  § 
160.151-57(g)  in  the  final  rule  requires 
removing  the  folded  raft  from  its 
container  before  actuating  the  inflation 
system,  as  was  suggested  in  the 
conunents. 

Proposed  §  160.151-57(1)  would 
require  that,  when  a  liferaft  ten  or  more 
years  past  its  date  of  manufecture  leaks 
extensively  or  shows  febric  damage  after 
a  gas  inflation  test,  it  must  be 
condemned.  One  comment  suggested 
that  "fabric  damage"  is  a  vague 
description,  and  that  it  is  not  unusual 
for  liferafts  exhibiting  some  signs  of 
porosity  to  successfully  pass  M 
required  testing. 

The  Coast  Guard  agrees  that  minor 
porosity,  although  it  might  technically 
be  considered  to  be  "febric  damage." 
should  not  necessarily  mandate  the 
condemnation  of  a  liferaft  that 
otherwise  passes  all  of  the  required 
servicing  tests.  Particularly  with  the 
addition  of  the  annual  Necessary 
Additional  Pressure  test  for  liferafts  over 
ten  years  old,  the  normal  testing 
procedure  between  gas-inflation  tests 


should  be  adequate  to  identify  fabric 
deficiencies  serious  enough  to  adversely 
affect  the  operational  performance  of  the 
liferaft  The  Coast  Guard  is  concerned, 
though,  about  fabric  damage  other  than 
minor  porosity,  such  as  cold  cracking. 
Such  damage  would  tend  to  be  more 
aggressive  and  more  progressive  than       ^ 
simple  porosity,  and  the  feet  that  a 
liferaft  with  cold  cracking  might  pass  all 
of  the  required  servicing  tests  would  not 
necessarily  guarantee  that  it  would  not 
fail  catastrophically  at  its  next  inflation 
by  its  gas  inflation  system. 

In  view  of  the  above,  the  Coast  Guard 
has  decided  to  partially  adopt  the 
suggestion  in  the  comment  Proposed 
§  160.151-57(1)  in  the  final  rule  requires 
that  a  liferaft  more  than  ten  years  old 
that  leaks  extensively  or  shows  fabric 
damage  "other  than  minor  porosity" 
after  the  gas-inflation  test  must  be 
condemned. 

Liferaft  Markings  as  an  Aid  to  Search 
and  Rescue 

Proposed  §  160.151-57(m)(2)  would 
require  a  servicing  fecility  to  mark  the 
liferaft  canopy,  or  the  device  required 
by  proposed  §  160.151-17(c).  with  the 
name  of  the  vessel  on  which  the  liferaft 
will  be  installed  or  the  name  of  the 
vessel  owner  (if  the  information  is 
known).  One  comment  suggested  that 
providing  this  marking  can  be  a 
problem,  since  companies  sometimes 
trade  liferafts  among  different  vessels. 
Another  comment  questioned  how 
important  it  is  to  know  what  ship  a 
liferaft  is  bom,  since  generally  only  one 
ship  sinks  at  any  particular  time.  The 
same  comment  suggested  that  the  ship 
identification  could  not  be  attached  to 
the  painter,  since  the  painter  is 
generally  cut  at  the  raft  after 
deployment. 

As  discussed  in  the  NPRM  under 
heading  entiUed  "Raft  Markings  as  an 
Aid  to  Search  and  Rescue",  this 
requirement  is  pursuant  to  IMO 
Resolution  A.759(18).  Its  main  intent  is 
to  address  the  too-frequent  situation  of 
a  liferaft  being  found  adrift  with  no 
persons  aboard  and  no  identifying 
markings,  e.g..  a  liferaft  which  is 
inadvertently  released  from  a  ship  in 
heavy  sees.  Such  a  liferaft  will 
obviously  have  no  one  aboard  to  cut  the 
painter,  and  so  an  identification  device 
attached  to  the  painter  will  remain 
intact  to  serve  its  purpose. 

Knowing  which  ship  a  liferaft  found 
adrift  came  from  lets  SAR  forces  check 
to  ensure  that  the  ship  is  safe.  An 
unmarked  and  unmanned  liferaft  found 
adrift  naturally  leads  to  speculation 
whether  the  ship  it  is  from  experienced 
a  sudden  casualty  with  no  opportiuiity 
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to  signal  distress,  which  can  result  in 
expensive  and  fruitless  searches. 

Concerning  the  trading  of  liferafts  by 
companies  or  cooperatives,  §  160.151- 
57(m)(2)  requires  a  servicing  facility  to 
apply  the  marking  only  if  the 
information  is  known.  However, 
manufacturers  will  have  to  include  in 
their  servicing  manuals  instructions  for 
facilities  to  retrofit  the  device  required 
by  §  160.151-17(c}  on  existing  liferafts 
so  that  vessel  operators  will  have  a 
means  of  specifying  the  identity  of  the 
vessel  on  which  a  liferaft  is  fitted 
without  the  necessity  of  anyone's 
opening  the  liferaft  container.  Such 
identification  could  be  easily  changed 
as  a  liferaft  is  traded  within  a  company 
or  cooperative. 

In  view  of  the  above  discussion, 
§  160.151-57(m](2)  is  retained  in  the 
final  rule  as  proposed  in  the  NPRM.  The 
effective  date  for  the  requirement  is  July 
1. 1998.  which  is  the  date  the 
requirement  will  become  mandatory 
under  SOLAS. 

Inspection  Stickers  and  Certificates 

Proposed  §  160.151-57(m)(3)  would 
require  a  servicing  facility  to  affix  an 
inspection  sticker  to  each  liferaft  it 
services,  indicating  the  manufacturer  of 
the  liferaft,  the  identification  of  the 
facility,  and  the  expiration  date  of  the 
servicing.  This  sticker  would  replace  the 
metal  inspection  plate  currently 
required  by  46  CFR  160.051-8(a). 

One  comment  opp>osed  the 
replacement  of  the  metal  inspection 
plate  by  a  sticker,  since  the  sticker 
would  not  show  what  kind  of 
equipment  is  in  the  liferaft,  would  wear 
or  fiade  easily,  and  would  come  off  the 
container  easily.  Two  comments 
suggested  that  it  was  unsatisfactory  that 
the  sticker  would  not  show  the 
inspection  record.  Another  comment 
cited  the  added  cost  to  the  customer  and 
noted  that,  if  the  sticker  were  to  replace 
the  servicing  certificate,  the  customer 
would  not  luiow  the  expiration  dates  of 
the  equipment  inside  the  liferaft. 

The  Coast  Guard  disagrees  with  the 
substance  of  these  comments  in  their 
entirety.  First,  the  sticker  would  not 
replace,  but  would  be  in  addition  to,  the 
container  markings  otherwise  required 
by  SOLAS  and  by  proposed  §  160.151- 
33(b],  which  include  specification  of  the 
type  of  equipment  pack  in  the  liferaft 
The  inspection  record  will  continue  to 
appear  on  the  liferaft  itself  per  proposed 
§  160.151-57(m)(l).  The  sticker  would 
not  replace  the  servicing  certificate, 
which  is  required  by  proposed 
§  160.151-57(p);  however,  the  certificate 
need  not  indicate  the  expiration  dates  of 
the  packed  equipment  in  any  case.  Note 
that,  notwithstanding  the  information 


required  on  the  sticker,  a  manufacturer 
can  require  or  allow  the  marking  of  any 
other  relevant  information  by  including 
it  in  the  servicing  manual.  The 
durability  of  the  sticker  and  its 
attachment  to  the  liferaft  container  are 
specifically  addressed  in  proposed 
§  160.151-57(m)(3),  which  requires  the 
sticker  to  be  of  a  type  that  will  remain 
legible  for  two  years  in  a  marine 
environment  and  that  caimot  be 
removed  without  being  destroyed.  Such 
stickers  are  readily  available,  and  their 
cost  is  nominal. 

One  comment  noted  that,  since  the 
stickers  do  not  require  specific 
identification  by  Coast  Guard  inspector, 
they  could  be  affixed  to  liferafts  whose 
servicing  was  not  witnessed  by  the 
Coast  Guard.  Consequently,  a  facility 
could  affix  a  sticker  to  a  liferaft  that  it 
had  not  even  opened.  The  same 
comment  also  noted  that  not  requiring 
a  Coast  Guard  inspector's  identification 
on  the  service  record  marking  required 
by  proposed  §  160.151-57(m)(l)  would 
allow  a  facility  to  repack  a  raft  without 
even  inflating  it. 

The  Coast  Guard  believes  that  the  vast 
majority  of  servicing  facilities  are 
professional  organizations  dedicated  to 
high-quality  liferaft  servicing  in 
accordance  with  all  relevant  laws, 
regulations,  and  manufacturers' 
instructions,  who  perform  high-quality 
work  whether  the  Coast  Guard 
witnesses  it  or  not.  Nevertheless,  there 
are  documented  instances  where 
unscrupulous  facilities  have  engaged  in 
acts  such  as  those  described  in  the 
comment  discussed  above,  even  under 
existing  regulations.  A  facility  wishing 
to  avoid  supervision  by  the  Coast  Guard 
need  only  fail  to  notify  the  Coast  Guard 
of  a  liferaft  taken  in  for  servicing.  A 
requirement  for  Coast  Guard 
identification  on  stickers  or  on  servicing 
record  markings  has  not  deterred  in  the 
past,  and  would  not  deter  in  the  future, 
a  facility  intent  on  not  performing  the 
work  for  which  it  is  paid. 

In  view  of  the  above  discussion, 
§  160.151-57(m)(3)  is  retained  in  the 
final  rule  as  proposed  in  the  NPRM.  The 
requirement  has  an  effective  date  6 
months  from  the  date  of  publication  in 
the  Federal  Register,  so  as  to  allow 
those  manufacturers  who  have  not  yet 
begun  using  the  stickers  to  obtain  and 
distribute  them. 

Proposed  §  160.151-57(p)  would 
require  that  a  servicing  facility  issue  a 
certificate  to  the  liferaff  owner  or 
owner's  agent  for  each  liferaft  it 
services.  One  comment  proposed  that 
this  section  be  revised  to  require  also 
that  the  facility  provide  a  copy  of  the 
servicing  certificate  to  the  manufacturer. 


The  Coast  Guard  disagrees.  While  it  is 
obvious  that  providing  the  liferaft  owner 
with  a  certificate  facilitates 
demonstration  to  the  relevant 
authorities  that  a  liferaft  has  been 
properly  serviced,  the  Coast  Guard 
knows  of  no  compelling  reason  (and  the 
comment  did  not  offer  any)  why  the 
certificate  should  be  required  by 
regulation  to  be  provided  to  the         ' 
manufacturer  as  well.  If  the 
manufacturer  wants  a  copy  of  each 
servicing  certificate,  that  can  be 
arranged  by  agreement  between  the 
manufacturer  and  the  facilities  servicing 
thp  manufacturer's  rafts,  or  by  requiring 
it  in  the  manufacturer's  approved 
servicing  manual.  Consequently,  the 
proposal  in  the  comment  has  not  been 
adopted  in  the  final  rule. 

One  comment  suggested  that  servicing 
certificates  should  be  supplied, 
controlled,  and  serialized  by 
manufacturers  to  inhibit  counterfeiting 
and  to  ensure  that  only  approved  and 
authorized  facilities  conduct  servicing. 
The  Coast  Guard  disagrees  that  it  is 
necessary  to  regulate  the  form  and 
substance  of  the  certificates  in  such 
detail.  As  discussed  above, 
manufacturers  desiring  to  do  so  can 
accomplish  the  same  end  by  agreement 
between  themselves  and  the  facilities 
servicing  their  rafts,  or  by  specifying 
particular  certificates  in  the  approved 
servicing  manuals.  If  a  manufactiu«r 
demands  in  the  manual  particular 
certificates  as  part  of  the  servicing 
procedure,  §  160.151-35(b)(3)  will 
require  that  the  manufacturer  make 
those  certificates  available  to  approved 
facilities. 

Reporting  Damage  and  Defects 

Proposed  §  160.151-57(r)  would 
require,  in  accordance  with  the  IMO 
recommendation  on  liferaft  servicing, 
that  servicing  facilities  transmit  to  the 
OCMI,  at  least  annually,  information 
concerning  damage  and  defects  found  in 
liferafts  during  servicing  and  repair. 
This  information  would  be  used  by  the 
OCMI  and  the  Commandant  to  identify 
recurring  problems,  and  to  correct  them 
by  requiring  manufacturers  to  make 
appropriate  modifications  to  their 
equipment  or  their  procedures. 

One  comment  suggested  that  the 
specified  information  should  be 
provided  to  the  affected  manufacturers) 
as  well.  It  also  suggested  that  the 
information  should  be  provided 
quarterly  rather  than  annually,  though  it 
offered  no  reason  for  the  increase  in 
frequency. 

Ine  Coast  Guard  disagrees  that  it  is 
necessary  or  even  desirable  for  servicing 
fiacilities  to  have  to  provide  the  same 
information  to  several  different  parties. 


The  IMO  recommendation  requires  only 
that  the  information  be  made  available 
to  the  "Administration."  As  discussed 
above,  a  manufacturer  desiring  to  obtain 
complete  servicing  records  from 
facilities  servicing  its  liferafts  can 
accomplish  that  either  by  agreement 
with  the  affected  facilities  or  by  simply 
requiring  it  in  the  approved  servicing 
manual.  As  was  noted  in  another 
comment,  the  Coast  Guard  expects  that 
OCMIs  who  identify  recurring  problems 
in  liferafts  or  their  servicing  on  the  basis 
of  the  dafa  submitted  to  them  will 
inform  the  Commandant,  who  will 
evaluate  the  information  and  bring  it  to 
the  attention  of  the  affected 
manufacturer(s)  for  action  as 
appropriate.  Consequently,  the 
suggestions  in  the  comment  have  not 
been  adopted  in  the  final  rule. 

Penalty  for  Improper  Servicing 

One  comment  noted  that  there  is 
currently  no  civil  penalty  regulation 
associated  with  liferaft  servicing,  and 
asked  what  penalty  is  avaifable  for  a 
facility  performing  improper  servicing. 
When  the  NPRM  was  published,  there 
was  indeed  no  established  penalty. 
Since  then,  section  310  of  the  Coast 
Guard  Authorization  Act  of  1996 
amended  46  U.S.C.  3318(b)  to  make 
servicing  or  alteration  of  lifesaving 
equipment  so  as  to  intentionally  render 
that  equipment  unsafe  or  imfit  for  its 
purpose  a  Class  D  felony. 

Instructions  for  Training  and 
Maintenance 

Proposed  §  160.151-59  would  require 
the  manufacturer  to  i»epare  "training 
and  maintenance  instructions"  to 
comply  with  SOLAS  regulations  m/ 
18.2, 19.3,  51,  and  52.  One  comment 
suggested  that  all  references  to 
"training"  in  this  section  should  be 
modified  to  "operating"  or  "operating 
and  maintenance."  The  reason  given 
was  that  liferaft  manufacturers  are  not 
in  the  business  of  training,  and  should 
not  be  responsible  for  preparation  of 
training  materials. 

The  Coast  Guard  believes  the 
suggestion  in  the  comment  has  merit, 
since  the  terminology  used  in  the 
referenced  SOLAS  regulations  may  lead 
to  some  confusion.  What  is  required  by 
SOLAS  regulation  III/51  is  the 
placement  in  a  ship's  training  manual  of 
not  strictly  training  material  but  rather 
"instructions  and  information,  in  easily 
understood  terms  illustrated  wherever 
possible":  a  simple  set  of  operating 
instructions  for  the  education  and  ready 
reference  of  the  ship's  crew.  To 
minimize  ambiguity,  in  the  final  rule 
proposed  §  160.151-59  is  broken  into 
both  a  new  §  160.151-59  (Operating 


instructions  and  information  for  the 
ship's  training  manual)  and  a  new 
§  160.151-61  (Maintenance 
instructions),  and  all  references  in  the 
final  rule  to  "training  material"  have 
been  amended  appropriately. 

Consequential  Revisions 

Currently,  in  46  CFR  199.190(g)(3) 
refers  to  subpart  160.051  for  servicing 
requirements  for  inflatable  liferafts.  This 
final  rule  revises  the  reference  to 
subpart  160.151.  and  expands  its 
application  to  include  inflatable 
buoyant  apparatuses. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  160.151- 
5  for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available -as  indicated  in  that 
section. 

Regulatory  Evaluation 

This  rulemaking  is  not  a  significant 
regufatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11034;  February  26, 1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES.  A 
summary  of  the  Evaluation  follows. 

The  draft  evaluation  estimated  a  total 
one-time  cost  of  $710,000  for  liferaft 
manufacturers  to  comply  with  the 
proposed  rule,  including  about  $560,000 
for  them  to  individually  complete  the 
proposed  at-sea  test  for  stability.  This 
final  rule  does  not  require  the  at-sea  test 
proposed  in  the  NPRM.  and 
consequently  the  cost  of  the  test  is  not 
included  in  this  final  regulatory 
evaluation.  The  total  anticipated  one- 
time cost  for  compliance  with  this  rule 
is  therefore  $150,000,  or  approximately 
$60  per  new  SOLAS  liferaft. 

This  final  rule  should  result  in  a  net 
recurring  aimual  cost  of  about  $156,000. 
Aimual  saving  of  almost  $500,000  in 
servicing  costs  are  possible  as  a  result  of 
the  revisions  to  the  servicing  procedures 
in  this  rule,  but  some  of  those  savings 
are  oCbet  by  an  increase  of  $218,000  in 
the  annual  cost  of  new  SOLAS 
equipment  that  will  have  to  be  replaced 
during  annual  servicings.  New  liferafts 
will  incur  an  annual  increase  of 
$214,000  needed  to  comply  with  the 
new  SOLAS  requirements,  and  $22,600 


in  fees  for  inspections  by  independent 
laboratories.  In  addition,  the  NPRM 
projected  a  cost  of  $200,000  for  stability 
apipendages,  which  will  be  reduced  to 
about  $100,000  by  the  revisions  to  the     -^ 
stability  requirements  in  this  mie.  All  of 
these  increases,  totalling  $336,000  or 
about  $672  per  new  SOLAS  liferaft, 
should  fall  on  manufacturers  and 
presumably  be  passed  through  to 
purchasers.  WiUi  both  one-time  and 
recurring  costs  taken  into  account,  the 
acquisition  cost  of  a  new  SOLAS  liferaft 
would  be  increased  by  about  $732,  still 
one-third  less  than  the  $1156  increase 
projected  in  the  NPRM.  The  average  cost 
of  annual  servicing  will  drop  by  about 
$62  per  year  per  liferaft,  as  projected  in 
the  NPRM.  The  regulatory  evaluation 
discounts  costs  at  7  percent  to 
determine  future  costs.  On  the  basis  of 
this  analysis,  the  evaluation  estimates 
that  the  cost  of  compliance  with  this 
rule  will  be  about  $1,264,000  over  10 
years.  Economic  research  indicates  that 
$2.7  million  per  statistical  life  saved  is 
a  reasonable  estimate  of  people's 
willingness  to  pay  for  safety.  Therefore, 
this  rule  will  be  cost-effective  even  if  it 
saves  only  one  life  over  a  10  year 
period.  The  recent  history  of  casualties 
involving  liferafts,  such  as  the  MARINE 
ELECTRIC  in  1983  (with  loss  of  life  due 
to  difficulty  in  boarding  the  liferaft),  and 
the  1992  NETTIE  H.  and  1993  TRUE 
LIFE  casualties  (both  with  loss  of  life, 
where  overturned  liferafts  could  not  be 
easily  located  due  to  dark  bottoms), 
strongly  suggest  that  liferaft 
improvements  such  as  the  boarding 
ramps,  stability  systems,  and  highly 
visible  coloring  on  the  underside 
mandated  by  SOLAS  and  by  this  rule 
will  result  in  the  saving  of  one  or  more 
lives. 

The  regulatory  evaluation  also 
discusses  other  benefits  than  die  saving 
of  lives.  First,  liferafts  approved  by  the 
Coast  Guard  will  meet  the  requirements 
of  SOLAS.  This  will  ensure  that  U.S.- 
registered  vessels  are  not  being 
penalized  or  delayed  in  foreign  ports 
because  of  non-compliance.  Second,  as 
a  signatory  to  the  SOLAS  Convention, 
the  United  States  is  obligated  to  make 
sure  its  vessels  comply.  This  final  rule 
will  also  enhance  the  lifesaving 
potential  and  operational  efficiency  of 
inflatable  liferafts  by  making  them 
easier  to  board  fix>m  the  water,  by 
increasing  their  sfability  in  heavy  seas, 
and  by  various  other  improvements 
required  by  the  1983  and  subsequent 
SOLAS  amendments. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  %vill  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000.  All  seven 
U.S.  manufacturers  of  inflatable  liferafts 
and  all  (approximately  105)  U.S. 
facilities  servicing  inflatable  liferafts 
qualify  as  small  entities.  (Foreign 
manufacturers  and  servicing  facilities 
are  not  considered  small  entities  for  the 
purposes  of  this  analysis.)  This  final 
rule  would  affect  all  manufacturers  and 
servicing  facilities  to  about  the  same 
degree.  U.S.  firnis  (the  small  entities) 
may  already  hold  a  small  cost  advantage 
over  their  foreign  counterparts  in  that 
the  Coast  Guard  does  not  require 
reimbursement  for  travel  and 
subsistence  expenses  to  conduct 
inspections  at  their  facilities.  Any 
additional  costs  incurred  as  a  result  of 
this  rule  are  expected  to  be  passed 
through  to  the  consiuner,  resulting  in  a 
negligible  economic  impact  on 
manufacturers  and  servicing  facilities. 

Most  consumers  of  liferafts  will 
probably  be  small  entities  as  well.  As 
discussed  above,  the  acquisition  cost  of 
a  new  SOLAS  inflatable  liferaft  should 
increase  by  less  than  20  percent  under 
this  rule.  This  increase  should  not 
create  a  substantial  hardship  for  most 
consumers.  In  fact,  for  the  regulated 
market,  liferaft  production  has  shifted 
predominantly  toward  liferafts 
complying  with  SOLAS  since 
approximately  1987.  and  the  Coast 
Guard  is  unaware  of  any  significant 
adverse  effects  of  any  price  increases 
associated  with  SOLAS  compliance. 
Further,  as  noted  above,  the  average  cost 
of  annual  servicing  will  drop  by  $62 
over  the  life  of  the  raft,  resulting  in  a 
negligible  difference  in  lifetime  cost. 

The  Coast  Guard  has  developed  these 
rules  to  provide  for  compliance  with 
relevant  international  treaties  and 
internationally  accepted  standards  at 
the  lowest  possible  cost  to  the  regulated 
public.  In  response  to  the  many 
comments  received  on  the  issue  of  cost, 
the  most  costly  provisions  in  the  NPRM, 
concerning  stability  testing,  were 
practically  eliminated  in  favor  of 
compliance  with  relevant  international 
standards.  There  were  no  public 
comments  concerning  the  initial 
regulatory  flexibility  analysis  in  the 
NPRM,  which  concluded  that  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  scnall  entities. 
This  final  rule  substantially  reduces  the 
financial  burden  on  small  entities 


relative  to  the  proposed  rules.  The 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  this  rule  are 
substantially  similar  to  those  which 
have  been  in  long  standing  effect  and 
industry  practice,  and  require  no 
particular  professional  skills  for 
compliance.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  it  can  evaluate  its  effects  on 
them  and  allow  them  to  participate  in 
the  rulemaking  process.  If  your  small 
business  or  organization.is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Kurt  Heinz, 
at  either  telephone  202-267-1444.  fax 
202-267-1069.  or  E-mail  address 
"kheinz@comdt.uscg.mir'. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  As  required  by  5 
U.S.C.  3507(d)  the  Coast  Guard  has 
submitted  a  copy  of  this  rule  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  of  the  collection  of 
information.  The  Coast  Guard  will 
publish  a  notice  in  the  Federal  Register 
when  they  have  been  approved.  There 
were  no  comments  on  the  information 
collection  requirements  proposed  in  the 
NPRM,  and  this  final  rule  does  not 
impose  any  information  collection 
requirements  other  than  those  which 
were  proposed  in  the  NPRM.  The 
section  numbers  of  information 
collection  requirements  which  are  either 
new  or  have  not  yet  been  approved  by 
OMB  are  as  follows: 

a.  §160.151-21({n). 

b.  §  160.151-21(u). 

c.  §160.151-21(y)(4). 

d.  §160.151-33. 

e.  §160.151-39(c). 

f.  §  160.151-41(b). 

g.  §  160.151-45. 
h.  §  160.151-53. 

i.  §  160.151-57(m). 
j.  §160.151-57(p). 
k.  §  160.151-57(r). 
1.  §160.151-59. 
m.  §  160.151-61  (was  part  of 
§  160.151-59  in  the  NPRM). 


Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  The  authority 
to  establish  standards  for  the  approval 
of  lifesaving  equipment  to  be  ccirried  on 
board  vessels  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes. 
Further,  because  liferafts  are  distributed 
in  a  national  marketplace,  divergent 
requirements  regeirding  their 
manufacture  would  lead  to  confusion, 
added  expense,  and  reduced  safety. 
Therefore,  the  Coast  Guard  intends  to 
preempt  State  and  local  regulations  on 
the  same  subject  that  are  inconsistent 
with  this  rule.  There  were  no  comments 
concerning  the  federalism  implications 
of  this  rule  as  proposed  in  the  NPRM. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.e(34)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The 
requirements  in  this  final  rule  affect  the 
design  and  servicing  of  inflatable 
liferafts.  This  rule  will  have  a  positive 
impact  on  safety,  and  clearly  have  no 
impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  doclwt  for  inspection 
and  copying  where  incncated  under 
ADDRESSES.  There  were  no  comments 
concerning  the  environmental  impacts 
of  this  rule  as  proposed  in  the  NPRM. 

List  of  Subjects 

46  CFR  Part  159 

Business  and  industry.  Laboratories, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

46  CFR  Part  199 

Cargo  vessels.  Marine  safety,  Oil  and 
gas  exploration,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  159, 160,  and  199  as  follows: 

PART  159— APPROVAL  OF 
EQUIPMENT  AND  MATERIALS 

1.  The  authority  citation  for  part  159 
continues  to  read  as  follows: 


Anthority:  46  U.S.C.  3306,  3703;  49  CFR 
1.45, 1.46:  Section  159.001-9  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

2.  In  §  159.005-5,  add  paragraph  (a)(4) 
to  read  as  follows: 

§  159.005-5    Praapproval  review:  Contents 
of  application. 

(a)*  •  • 

(4)  If  the  material  submitted  under 
paragraph  (a)(2)  of  this  section  contains 
confidential  commercial  information 
that  could  cause  substantial  competitive 
harm  if  released  to  the  public,  a 
statement  to  the  effect  that  the  material 
is  considered  privileged  and 
confidential  under  exemption  (b)(4)  of 
the  Fjeedom  of  Information  Act  (5 
U.S.C.  552).  and  that  it  should  not  be 
released  to  anyone  other  than  the 
original  submitter. 
•        •        •        *        • 

3.  In  §  159.005-7,  add  paragraph  (c)  to 
read  as  follows: 

f  159.006-7    Preapproval  review:  Coaet 
Guard  action. 


(c)  An  item  of  equipment  or  material 
that  does  not  meet  all  of  the 
requirements  of  this  subchapter  for 
design  or  performance  may  be  approved 
by  the  Commandant  if  it  has  equivalent 
performance  characteristics.  The  item 
has  equivalent  performance 
characteristics  if  the  application  and 
any  approval  tests  prescribed  by  the 
Commandant,  in  place  of  or  in  addition 
to  the  approval  tests  required  by  this 
subchapter,  demonstrate  to  the 
satisfaction  of  the  Commandant  that  the 
item  is  at  least  as  effective  as  one  that 
meets  the  requirements  of  this 
subchapter. 

4.  In  §  159.005-13,  revise  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

S1S9.006-13    Equipment ormalerial: 
Approval. 

(a)  If  from  analysis  of  the  material  and 
data  required  to  be  submitted  under  this 
subpart,  the  Commandant  determines 
that  the  equipment  or  material  meets  the 
applicable  subpart  or  has  equivalent 
performance  characteristics  in 
accordance  with  §  lS9.005-7(c),  the 
Commandant — 


5.  In  §  159.007-9,  add  paragraph  (d)  to 
read  as  follows: 

S159.007-4    Production  inspections  and 


(d)  The  manufacturer  shall  admit  a 
Coast  Guard  inspector  to  any  place 
where  approved  equipment  is 
manufactured,  for  the  purpose  of 


verifying  that  the  equipment  is  being 
manufactured  in  accordance  with  the 
approved  plans  and  the  requirements  of 
this  subchapter. 

PART  160— UFESAVING  EQUIPMENT 

6.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703,  and 
4302:  E.O.  12234.  45  FR  58801.  3  CFR.  1980 
Comp..  p.  277;  49  CFR  1.46. 

7.  In  §  160.010-2.  remove  paragraph 
designators  (a)  through  (d)  and  add  the 
definition  for  inflatable  buoyant 
apparatus  at  the  end  of  the  section  to 
read  as  follows: 

§160.010-2    DefinHions. 

Inflatable  buoyant  apparatus.  An 
inflatable  buoyant  apparaRts  is  flotation 
equipment  that  depends  on  inflated 
compartments  for  buoyancy  and  is 
designed  to  support  a  specified  number 
of  persons  completely  out  of  the  water. 

8.  Sections  160.010-3  and  160.010-4 
are  redesignated,  as  §§  160.010-4  and 
160.010-5  respectively,  and  a  new 

§  160.010-3  is  added  to  read  as  follows: 

§160.010-3  inflatable  buoyant  apparatua. 

(a)  Design  and  performance.  To  obtain 
Coast  Guard  approval,  an  Inflatable 
buoyant  apparatus  must  comply  with 
subpart  160.151,  with  the  following 
exceptions: 

(1)  Canopy  requirements  (SOLAS 
Chapter  in,  regulation  38,  paragraph  1.5 
(111/38. 1 .5)).  It  does  not  need  a  canopy. 

(2)  Capacity  (Regulation  in/38.2.1). 
The  carrying  capacity  must  be  not  less 
than  four  persons. 

(3)  Floor  insulation  (Regulation  Ul/ 
39.2.2).  The  floor  may  be  iminsulated. 

(4)  Stability  (Regulation  in/39.5.1).  It 
does  not  need  stability  pockets. 

(5)  Righting  (RegulaUon  m/39.5.2).  A 
reversible  one  does  not  need 
arrangements  for  righting. 

(6)  One  with  a  capacity  of  13  or  more 
persons  must  be  reversible,  with  tlie 
floor  arranged  between  the  buoyancy 
chambers  so  that  the  apparatus  can, 
floating  either  side  up,  accommodate 
the  number  of  persons  for  which  it  is 
approved.  One  with  a  capacity  of  12  or 
fewer  persons  must  either  be  reversible 
in  the  same  manner,  or  be  designed  so 
that  it  can  be  readily  righted  by  one 
person. 

(7)  One  with  a  capacity  of  25  or  more 
persons  must  be  provided  with  self- 
bailing  floor  drains.  If  the  floor  of  a 
reversible  one  includes  one  or  more 
drains,  each  drain  must  be  arranged  to 
completely  drain  the  floor  of  water 
when  the  device  is  fully  loaded,  and 
must  prevent  water  from  flowing  back 
onto  the  floor. 


(8)  If  the  buoyancy  tubes  are  not  vivid 
reddish  orange,  vivid  yellow,  or  a 
fluorescent  color  of  a  similar  hue. 
panels  of  such  hue  must  be  secured  to 
the  buoyancy  chambers  so  that  a 
minimum  of  1  m^  (11  ft^)  is  visible  from 
above  the  apparatus  when  it  is  floating 
either  side  up. 

(9)  Boarding  ramp  (Regulation 
III/39.4.1).  Boarding  ramps  are  not 
required  if  the  combined  cross-section 
diameter  of  the  buoyancy  chambers  is 
500  millimeters  (nun)  (19.5  in.)  or  less. 
An  apparatus  with  a  combined  cross- 
section  diameter  greater  than  500  mm 
(19.5  in.)  requires  boarding  ramps.as 
follows: 

(i)  For  an  apparatus  with  a  capacity  of 
less  than  25  persons,  at  least  one  ramp 
must  be  provided; 

(ii)  For  an  apparatus  with  a  capacity 
of  25  or  more  persons,  at  least  two 
ramps  must  be  provided;  and 

(iii)  The  boarding  ramps  required  by 
this  paragraph  must  allow  persons  to 
board  with  either  side  of  a  reversible 
apparatus  floating  up,  or  the  full 
niunber  of  ramps  required  must  be 
installed  on  each  side. 

(10)  Boarding  ladder  (Regulation 
III/39.4.2).  Boarding  ladders  must  be 
provided  on  each  inflatable  buoyant 
apparatus  as  follows: 

(i)  One  ladder  must  be  provided  on 
each  apparatus  with  a  capacity  of  less 
than  25  persons,  except  that,  for  an 
apparatus  with  a  capacity  of  13  or  more 
persons  that  is  not  equipped  with  a 
boarding  ramp,  two  ladders  must  be 
provided. 

(ii)  Two  laddMS  must  be  provided  on 
each  apparatus  with  a  capacity  of  25  or 
more  persons. 

(iii)  The  ladders  required  by  this 
paragraph  must  allow  persons  to  board 
with  either  side  of  a  reversible 
apparatus  floating  up,  or  the  full 
number  of  ladders  required  must  be 
installed  on  each  side. 

(11)  One  or  more  exterior  canopy 
lamps  meeting  the  requirements  of 

§  1 60. 15 1-1 5  (n)  of  this  subchapter  must 
be  provided  such  that — 

(i)  On  a  non-reversible  inflatable 
buoyant  apparatus,  one  lamp  is 
moimted  so  that  it  is  on  the  uppermost 
surface  of  the  floating  apparatus;  and 

(ii)  On  a  reversible  apparatus,  two 
lamps  are  mounted  so  that  one  lamp  is 
on  the  uppermost  surface  of  the 
apparatus,  whichever  side  is  floating  up. 

(12)  Equipment  (Regulation 
ni/38.5.1).  All  equipment  required  by 
this  ptaragraph  must  be  either  packed  in 
a  container  accessible  to  the  occupants, 
or  otherwise  secured  to  the  apparatus. 
Duplicate  equipment  must  be  provided, 
for  each  side  of  a  reversible  inflatable 
buoyant  apparatus,  if  the  equipment  is 
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not  accessible  from  both  sides.  In  lieu  of 
the  equipment  specified  in  §  160.151- 
7(b)  and  Regulation  III/38.5.1,  each 
apparatus  must  be  provided  with — 

(i)  Rescue  quoit  and  heaving  line.  One 
rescue  quoit  and  a  heaving  Hne  as 
described  in  §  160. 15 1-2 1(a)  on  each 
apparatus  with  a  capacity  of  less  than  25 
persons;  or  two  on  each  apparatus  for  a 
capacity  of  25  or  more  persons.  The 
heaving  line(s)  must  be  mounted 
adjacent  to  a  boarding  ramp  (or  boarding 
ladder,  if  no  ramps  are  installed),  and 
ready  for  immediate  use; 

(ii)  Knives.  Two  buoyant  safety  knives 
ready  for  use  near  the  painter 
attachment; 

(iii)  Bailer.  One  bailer  as  described  in 
§  160.151-21(c)  on  each  apparatus  with 
a  capacity  of  less  than  25  persons;  or 
two  bailers  on  each  apparatus  with  a 
capacity  of  25  or  more  p^sons,  except 
that  no  bailers  are  necessary  if  both 
sides  of  the  floor  of  a  reversible 
apparatus  are  equipped  with  drains; 

(iv)  Sponge.  One  sponge  as  described 
in  §  160.151-21(d)  on  each  apparatus 
with  a  capacity  of  less  than  25  persons, 
or  two  sponges  on  each  apparatus  with 
a  capacity  of  25  or  more  persons; 

(v)  Paddles.  Two  paddles  as  describe 
in  §  160.151-21(f)  on  each  apparatus 
with  a  capacity  of  less  than  25  persons, 
or  four  paddles  on  each  apparatus  with 
a  capacity  of  25  or  more  persons; 

(vi)  Flashlight.  One  flashlight  with 
spare  batteries  as  described  in 
§160.151-21(m); 

(vii)  Signaling  mirror.  One  signaling 
mirror  as  described  in  §  160.151-21(o); 

(viii)  Repair  outfit.  One  set  of  sealing 
clamps  or  plugs  as  described  in 
§160.151-21(y)(l); 

(ix)  Pump  or  bellows.  One  pump  or 
bellows  as  described  in  §  160.151-21(z); 
and 

(x)  Sea  anchor.  One  sea  anchor  as 
described  in  §  160.151-21(e),  attached 
so  as  to  be  readily  deployable  when  the 
apparatus  inflates. 

(13)  Marking  and  labeling 
(Regulations  UI/39.7.3.4.  m/39.7.3.5. 
and  in/39.8.6).  Marking  and  labeling  of 
inflatable  buoyant  apparatus  must  be  in 
accordance  with  the  requirements  of 

§  160.151-33,  except  that  the  device 
must  be  identified  as  an  "INFLATABLE 
BUOYANT  APPARATUS",  and  no 
"SOLAS"  markings  shall  be  placed  on 
the  container  of  the  apparatus.  The 
capacity  marking  specified  in  regulation 
Ul/39.8.6  must  be  applied  to  the  top  of 
each  buoyancy  tube. 

(14)  Drop  test.  The  drop  test  required 
under  paragraph  1/5.1  of  IMO 
Resolution  A.689(17)  and  §  160.151- 
27(a)  may  be  from  a  lesser  height,  if  that 
height  is  the  maximum  height  of 
stowage  marked  on  the  container. 


(15)  Loading  and  seating  test.  For  the 
loading  and  seating  test  required  under 
paragraph  1/5.7  of  IMO  Resolution 
A.689(17)  and  §  160.151-27(a),  the 
loaded  freeboard  of  the  apparatus  must 
be  not  less  than  200  mm  (8  in.). 

(16)  Cold-inflation  test.  The  cold- 
inflation  test  required  under  paragraph 
1/5.17.3.3.2  of  IMO  Resolution 
A.689(17)  and  §  160.151-27(a)  must  be 
conducted  at  a  test  temperature  of 

-  IS'C  (O-F). 

(b)  Production  inspections  and  tests. 
Production  inspections  and  tests  for 
inflatable  buoyant  apparatus  must  be 
performed  in  accordance  with  the 
applicable  requirements  of  §  160.151- 
31. 

(c)  Servicing.  Inflatable  buoyant 
apparatus  must  be  serviced  periodically 
at  app^ved  servicing  facilities  in 
accordance  with  the  applicable 
requirements  of  §§  160.151-35  through 
160.151-57. 

(d)  Instruction  placard.  An  instruction 
placard  meeting  the  requirements  of 

§  160.151-59(c),  giving  simple 
procedures  and  illustrations  for 
inflating,  launching,  and  boarding  the 
inflatable  buoyant  apparatus,  must  be 
made  available  to  the  operator  or  master 
of  each  vessel  on  which  the  apparatus 
is  to  be  carried. 

(e)  Requirements  for  "open  reversible 
liferafts"  under  the  IMO  International 
Code  of  Safety  for  High-Speed  Craft 
(HSC  Code).  To  be  approved  as  meeting 
the  requirements  for  open  reversible 
liferafts  in  Annex  10  to  the  HSC  Code, 
an  inflatable  buoyant  apparatus  must 
meet  all  of  the  requirements  in 
paragraphs  (a)  through  (d)  of  this 
section,  with  the  following  exceptions: 

(1)  The  apparatus  must  be  reversible 
regardless  of  size. 

(2)  The  surface  of  the  buoyancy  tubes 
must  be  of  a  non-slip  materiiaJ.  At  least 
25  percent  of  the  surface  of  the 
buoyancy  tubes  must  meet  the  color 
requirements  of  §  160.151-15(e). 

(3)  The  length  of  the  painter  should  be 
such  that  the  apparatus  inflates 
automatically  upon  reaching  the  water. 

(4)  An  additional  bowsing-in  line 
must  be  fitted  to  an  apparatus  with  a 
capacity  of  more  than  30  persons. 

(5)  The  apparatus  must  be  fitted  with 
boarding  ramps  regardless  of  size. 

(6)  An  apparatus  with  a  capacity  of  30 
or  fewer  persons  must  be  fitted  with  at 
least  one  floor  drain. 

(7)  In  addition  to  the  equipment 
specified  in  §  160.010-3(a)(12),  the 
appatBtus  must  be  provided  with — 

(i)  Sponge.  One  additional  sponge  as 
described  in  §  160.151-21(d)  on  each 
apparatus  with  a  capacity  of  less  than  25 
persons; 


(ii)  Firs<-<wd  kit.  A  first-aid  kit 
approved  by  the  Commandant  under 
approval  series  160.054; 

(iii)  Whistle.  A  ball-type  or  multi-tone 
whistle  of  corrosion-resistant 
construction; 

(iv)  Hand  flares.  Two  hand  flares 
approved  by  the  Commandant  under 
approval  series  160.121. 

(8)  Marking  and  labeling  of  the 
apparatus  must  be  in  accordance  with 
§  160.151-33,  except  that  the  device     ^ 
must  be  identified  as  a  "NON-SOLAS 
REVERSIBLE",  and  the  equipment  pack 
must  be  identified  as  an  "HSC  Pack". 

9.  Subpart  160.051,  consisting  of 
§§  160.051-0  through  160.051-9,  is 
removed,  and  replaced  with  a  new 
subpart  160.051  to  read  as  follows: 

Subpart  160.051— Inflatable  Ufaralts  for 
Domestic  Service 

160.051-1     Scope. 

160.051-3    Deflnitions. 

160.051-5    Design  and  performance  of 

Coastal  Service  inflatable  liferafts. 
160.051-7    Design  and  performance  of  A 

and  B  inflatable  liferafts. 
160.051-9    Equipment  required  for  Coastal 

Service  inflatable  liferafts. 

Subpart  160.051— Inflatable  Liferafts 
for  Domestic  Service 

§160.051-1    Scope. 

This  subpart  prescribes  requirements 
for  approval  by  the  Coast  Guard  of  A,  B, 
and  Coastal  Service  inflatable  liferafts 
for  use  only  in  domestic  service.  These 
liferafts  must  comply  with  all  of  the 
requirements  for  SOLAS  A  and  SOLAS 
B  liferafts  in  subpart  160.151  except  as 
specified  in  this  subpart 

$160,051-3    Definitions. 
In  this  subpart,  the  term: 
AorB  liferaft  means  an  inflatable 
liferafl  that  meets  the  requirements 
prescribed  in  subpart  160.151  for  a 
SOLAS  A  or  SOLAS  B  liferaft, 
respectively,  except  that  the  capacity  is 
less  than  6  persons  and  the  liferaft 
cannot  contain  SOLAS  markings. 
Coastal  Service  liferaft  means  a 
liferaft  that  does  not  meet  the  all  of  the 
requiremejits  prescribed  in  subpart 
160.151  for  a  SOLAS  A  or  SOLAS  B 
liferaft,  but  that  instead  meets  the 
requirements  of  this  subpart  and  is 
approved  for  use  on  certain  uninspected 
vessels  under  subchapter  C  of  this 
chapter. 

{ 160.051-6    Design  and  performance  of 
Coastal  Service  inflatsble  liferafts. 

To  obtain  Coast  Guard  approval,  each 
Coastal  Service  inflatable  liferaft  must 
comply  with  subpart  160.151,  with  the 
following  exceptions: 


(a)  Canopy  requirements  (Regulation 
in/38.1.5).  The  canopy  may — 

(1)  Be  of  a  type  that  is  furled  when  the 
liferaft  inflates  and  that  can  be  set  in 
place  by  the  occupants.  A  furled  canopy 
must  be  secured  to  the  buoyancy  tubes 
over  50  percent  or  more  of  the  liferaft's 
cinnunference; 

(2)  Be  of  an  uninsulated,  single-ply 
design;  and 

(SjHave  an  interior  of  any  color. 

(b)  Viewing  port  (Regulation 
in/38.1.5.5).  The  liferaft  need  not  have, 
the  viewing  port  described  in 
Regulation  III/38.1.5. 5. 

^)  Rainwater  collection  (Regulation 
ni/38.1.5.6).  The  liferaft  need  not  have 
the  means  of  rainwater  collection 
described  in  Regulation  III/38.1.5.6. 

(d)  Capacity  (Regulation  m/38.2.1). 
The  carrying  capacity  must  be  not  less 
than  four  persons. 

(e)  Floor  insulation  (Regulation 
in/39.2.2}.  The  floor  may  be 
uninsulated. 

(f)  Boarding  ramps  (Regulation 
in/39.4.1}.  The  liferaft  need  be  provided 
with  boarding  ramps  only  if  the 
combined  cross-section  diameter  of  the 
buoyancy  chambers  is  greater  than  500 
nun  (19.5  in). 

(g)  Stability  (Regulation  111/39.5.1). 
Each  Coastal  Service  inflatable  liferaft 
must  either  meet  the  stability  criteria  in 
§  160.151-17(a)  or  be  fitted  with  water- 
containing  stability  pockets  meeting  the 
following  requirements: 

(1)  The  total  volume  of  the  pockets 
must  be  not  less  than  25  percent  of  the 
minimum  required  voliune  of  the 
principal  buoyancy  compartments  of  the 
liferaft 

(2)  The  pockets  must  be  securely 
attached  and  evenly  distributed  around 
the  periphery  of  the  exterior  bottom  of 
the  liferaft  They  may  be  omitted  at  the 
locations  of  inflation  cylinders. 

(3)  The  pockets  must  be  designed  to 
deploy  underwater  when  the  liferaft 
inflates.  If  weights  are  used  for  this 
purpose,  they  must  be  of  corrosion- 
resistant  material. 

(h)  Lamp  (Regulation  III/39.6.3).  The 
liferaft  need  not  have  the  manually 
controlled  interior  lamp  described  in 
Regulation  III/39.6.3. 

0)  Markings  (Regulations  ni/39.7.3.4 
and  III/39.7.3.5).  The  words  "COASTAL 
SERVICE"  must  appear  on  the 
container,  and  the  type  of  equipment 
pack  must  be  identified  as  "Coastal 
Service".  No  "SOLAS"  markings  may 
appear  on  the  container. 

(j)  Drop  test.  The  drop  test  required 
under  paragraph  1/5.1  of  IMO 
Resolution  A.689(17)  and  160.151-27(a) 
may  be  from  a  lesser  height,  if  that 
height  is  the  maximum  height  of 
stowage  marked  on  the  container. 


(k)  Loading  and  seating  test.  For  the 
loading  and  seating  test  required  under 
paragraph  1/5.7  of  IMO  Resolution 
A.689(17)  and  §  160.151-27(a),  the 
loaded  freeboard  of  the  liferaft  mtist  be 
not  less  than  200  mm  (8  in.). 

(1)  Cold-inflation  test.  The  cold- 
inflation  test  required  under  paragraph 
1/5.17.3.3.2  of  IMO  Resolution 
A.689(17)  and  §  160.151-27(a)  must  be 
conducted  at  a  test  tempemture  of 
-18»C(0»F). 

f  160.061-7   Design  snd  performance  of  A 
ana  b  mnawoie  inerma. 

To  obtain  Coast  Guard  approval,  each 
A  and  B  inflatable  liferaft  must  comply 
Mrith  the  requirements  in  subpart 
160.151.  with  the  following  exceptions: 

(a)  Capacity  (Regulation  m/38.2.1). 
The  carrying  capacity  must  be  not  less 
than  four  persons. 

(b)  Marking;!  (Regulations  ni/39.7.3.4 
and  in/39.7.3.5).  Tixe  type  of  equipment 
pack  must  be  identified  as  "A"  or  "B". 
respectively,  instead  of  "SOLAS  A"  or 
"SOLAS  B".  No  "SOLAS"  markings 
may  appear  on  the  container. 

f  160.061-6    EquipmsnlrsqMiradfor 
woeem  asrvioo  mnanne  nsrens. 

In  lieu  of  the  equipment  specified  in 
§  160.151-21,  the  following  equipment 
must  be  provided  with  a  Coastal  Service 
inflatable  liferaft: 

(a)  Rescue  quoit  and  heaving  line. 
One  rescue  quoit  and  a  heaving  line  as 
described  in  §  160.151-21(a). 

(b)  Knife.  One  knife,  of  a  type 
designed  to  minimize  the  chance  of 
damage  to  the  inflatable  liferaft  and 
secured  with  a  lanyard. 

(c)  Bailer.  One  tniler  as  described  in 
§160.151-21(c). 

(d)  Sponge.  One  sponge  as  described 
in§160.151-21(d). 

(e)  Sea  anchor.  One  sea  anchor  as 
described  in  §  ie0.151-21(e). 

(f)  Paddles.  Two  paddles  of  the  same 
size  and  type  as  used  to  pass  the 
maneuverability  test  in  paragraph  1/5.10 
of  IMO  Resolution  A.689(17). 

(g)  Whistle.  One  whistle  as  described 
in  §  160.151-21(1)  of  this  part. 

(h)  Flashlight.  One  flashlight  with 
spare  batteries  as  described  in 
§160.151-2l(m). 

(i)  Signalling  mirror.  One  signalling 
mirror  as  described  in  §  160.151-21(o). 

(j)  Survival  instructions.  Instructions 
on  how  to  survive  as  described  in 
§160.151-21(v). 

(k)  Instructions  for  immediate  action. 
Instructions  for  immediate  action  as 
described  in  §  160.151-2l(w). 

(1)  Repair  outfit.  One  set  of  sealing 
clamps  or  plugs  as  described  in 
§160.151-21(y)(l). 

(m)  Pump  or  bellows.  One  pump  or 
bellows  as  described  in  §  160.151-21(z). 


(n)  Plugs  for  pressure-relief  valves. 
Plugs  for  pressure-relief  valves  as 
described  in  §  160.151-21(aa). 

10.  Subpart  160.151.  consisting  of 
§§160.151-1  through  160.151-59,  is 
added  to  read  as  follows: 

Subpart  160.151— Inflatabte  Ufarafis 
(SOLAS) 

Sec. 

160.151-1    Scope. 

160.151-3    Definitions. 

160.151-5    Incorporation  by  reference. 

160.1S1-7    Construction  of  inflatable 

lifsrafU. 
160.151-9    Independent  laboiatoiy. 
160.151-11    Approval  procedure. 
160.151-13    Fabrication  of  prototype 

inflatable  lifnaib  Car  approval. 
160.151-15    Design  and  perfonnance  of 

inflatable  liferafb. 
160.151-17    Additional  requirements  for 

design  and  perfonnance  of  SOLAS  A  and 

SOLAS  B  inflaUble  liferafts. 
160.151-21    Equipment  required  for  SOLAS 

A  and  SOLAS  B  inflatable  liforalts. 
160.151-25    Additional  equipment  for 

inflatable  lifBrafb. 
160.151-27    Approval  inspecUoos  and  tests 

for  inflatable  lifBraits. 
160.151-29    Additional  approval  tests  for 

SOLAS  A  and  SOLAS  B  liferafts. 
160.151-31    Production  inspections  and 

tests  of  inflatable  liferafts. 
160.151-33    Marking  and  labeling. 
160.151-35     Servicing. 
160.151-37    Servicing  manual 
160.151-39    Training  of  lervicing 

technicians. 
160.151—41    Approval  of  servicing  fecilities. 
160.151-43    Conditions  at  servicing 

fecilities. 
160.151—45    Equipment  required  far 

servicing  fecilities. 
160.151-47    Requirements  for  owners  or 

operators  of  servicing  fecilities. 
160.151-49    Approval  of  servicing  fecilities 

at  remote  sites. 
160.151-51    Notice  of  approval. 
160.151-53    Notice  to  OCMI  of  servicing. 
160.151-55    Withdrawal  of  approval. 
160.151-57    Servicing  procedure. 
160.151-59    Operating  instructions  and 

information  for  the  ship's  training 

manual. 
160.151-61    Maintenance  instructions. 

Subpart  160.151— InflataMe  LHerafta 
(SOLAS) 

S  160.151-1    Scope. 

This  subpart  prescribes  standards, 
tests,  and  procedures  for  approval  by 
the  Coast  Guard  of  SOLAS  A  and 
SOLAS  B  inflatable  liferafts,  and  for 
their  periodic  inspection  and  repair  at 
approved  fecilities  ("servicing").  Certain 
provisions  of  this  subpart  also  apply  to 
inflatable  buoyant  apparatus  as 
specified  in  §  160.010-3  and  to 
inflatable  liferafts  for  domestic  service 
as  specified  in  subptut  160.051. 
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§160.151-3    Definitions. 

In  this  subpart,  the  term: 

Commandant  means  the  Commandant 
(G-MSE),  United  States  Coast  Guard, 
2100  Second  Street,  SW.,  Washington, 
DC  20593-0001. 

Servicing  means  periodic  inspection, 
necessary  repair,  and  repacking  by  a 
servicing  facility  approved  by  the  Coast 
Guard.  Requirements  for  periodic 
inspection  and  repair  of  inflatable 
liferafts  approved  by  the  Coast  Guard 
are  described  in  §§  160.151-35  through 
160.151-57. 

SOLAS  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974.  as  amended  by  the  International 
Maritime  Organization  through  the  1988 
(GMDSS)  amendments,  dated  9 
November  1988. 

SOLAS  A  Liferaft  means  a  liferaft  that 
meets  the  requirements  of  this  subpart 
for  an  inflatable  liferaft  complying  with 
SOLAS  and  equipped  with  a  SOLAS  A 
equipment  pack. 

SOLAS  B  Liferaft  means  a  liferaft  that 
meets  the  requirements  of  this  subpart 
for  an  inflatable  liferaft  complying  with 
SOLAS  and  equipped  with  a  SOLAS  B 
equipment  pack. 

$  1 60. 1 51  -6    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  change  in 
the  Federal  Register  and  make  the 
material  available  to  the  public.  All 
approved  material  is  on  flle  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  and  at  the  U.S.  Coast 
Guard,  OfBce  of  Design  and  Engineering 
Standards  (G-MSE).  2100  Second  Street 
SW.,  Washington,  DC  20593-0001,  and 
is  available  from  the  sources  indicated 
in  paragraph  (b)  of  this  section, 
(o)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected  are  as 
follows: 
American  Society  for  Testing  and 

Materials  (ASTM).  1916  Race  St.. 

Philadelphia,  PA  19103 
ASTM  F1014 — Standard  Specification 

for  Flashlights  on  Vessels,  1986 — 

160.151-21 
International  Maritime  Organization 

(IMO),  Publications  Section,  4 

Albert  Embankment,  London  SEl 

7SR.  England 
Resolution  A.689(17)— 

Recommendation  on  Testing  of 

Life-saving  Appliances,  27 

November  1991.  including 


amendments  through  Resolution 
MSC.54(66),  adopted  30  May 
1996—160. 15 1-21;  160.151-27; 
160.151-31;  160.151-57 
Resolution  A.657(16) — Instructions 
for  Action  in  Survival  Craft.  19 
November  1989—160.151-21 
Resolution  A.658(16) — Use  and 
Fitting  of  Retro-reflective  Materials 
on  Life-saving  Appliances.  20 
November  1989—160.151-15; 
160.151-57. 

National  Institute  of  Standards  and 
Technology  (formerly  National 
Bureau  of  Standards),  c/o  National 
TechnicaJ  Information  Service. 
Springfield.  VA  22161 
NBS  Special  Publication  440  (Order 
No.  PB265225)  Color:  Universal 
Language  and  Dictionary  of  Names, 
1976—160.151-15 

Naval  Fonns  and  Publications  Center, 
Customer  Service,  Code  1052,  5801 
Tabor  Ave.,  Philadelphia,  PA  19120 
MIL-C-17415E— (Ships)— Cloth, 
Coated,  and  Webbing.  Inflatable 
Boat  and  Miscellaneous  Use — 
160.151-15 

S  160.151-7    Construction  of  Inflatable 
liferafts. 

Except  as  specified  in  this  subpart, 
each  SOLAS  A  and  SOLAS  B  inflatable 
liferaft  must  meet  the  requirements  of 
Chapter  III  of  SOLAS.  To  be  approved 
under  this  subpart,  inflatable  liferafts 
must  be  constructed  in  accordance  with 
the  following  provisions  of  SOLAS: 

(a)  Chapter  III.  Regulation  30. 
paragraph  2  (III/30.2),  General 
requirements  for  life-saving  appliances. 

(b)  Chapter  III.  Regulation  38  (111/38) 
General  requirements  for  liferafts. 

(c)  Chapter  III,  Regulation  39  (III/39) 
Inflatable  liferafts. 

(d)  Chapter  UI,  RegulaUon  51  (III/51) 
Training  manual. 

(e)  Chapter  m.  Regulation  52  (111/52) 
Instructions  for  on-board  maintenance. 

$160,151-9    Independent  laboratory. 

Tests  and  inspections  that  this 
subpart  requires  to  be  conducted  by  an 
independent  laboratory  must  be 
conducted  by  an  independent  laboratory 
accepted  by  the  Coast  Guard  under 
sub|»rt  159.010  of  part  159  of  this 
chapter  to  perform  such  tests  and 
inspections.  A  list  of  accepted 
laboratories  is  available  from  the 
Commandant. 

f  160.151-11    Approval  procedure. 

(a)  A  manufacturer  seeking  approval 
of  an  inflatable  liferaft  must  comply 
with  the  procedures  in  part  159,  subpart 
159.005.  of  this  chapter  and  in  this 
section. 

(b)  A  manufacturer  seeking  approval 
of  an  inflatable  liferaft  must  submit  an 


application  meeting  the  requirements  of 
§  159.005-5  of  this  Chapter  for 
preapproval  review.  To  meet  the 
requirements  of  §  159.005-5(a)(2)  of  this 
chapter,  the  manufacturer  shall 
submit — 

(1)  General-arrangement  drawing 
including  principal  dimensions; 

(2)  Seating-arrangement  plan; 

(3)  Plans  lor  subassemblies; 

(4)  Plans  for  carriage  and,  in  detail, 
stowage  of  equipment; 

(5)  Plans  for  tne  inflation  system; 

(6)  Plans  for  the  outer  container; 

(7)  Plans  for  any  lifting  shackle  or 
ring,  including  diameter  in  cross- 
section,  used  for  connecting  the 
suspension  tackle  of  a  davit-launched 
inflatable  liferaft  to  the  automatic 
disengaging  device  used  for  its  hoisting 
and  lowering; 

(8)  Other  cLrawing(s)  necessary  to 
show  that  the  inflatable  liferaft  complies 
with  the  requirements  of  this  subpart; 

(9)  Description  of  methods  of  seam 
and  joint  construction; 

(10)  Samples  and  identification  of 
each  material  used  in  the  buoyancy 
chambers,  floor,  and  canopy,  including 
the  identity  of  their  manufacturersr  and 
segments  of  each  type  of  seam  made 
bojn  such  materials;  and 

(11)  Complete  data  pertinent  to  the 
installation  and  use  of  the  proposed 
inflatable  liferaft,  including  the 
maximum  proposed  height  of  its 
installation  above  the  water,  and  the 
maximum  length  of  the  sea  painter 
installed  in  the  inflatable  liferaft. 

$160,151-13    Fabrication  of  prototype 
inflatable  liferafts  for  approval. 

If  the  manufacturer  is  notified  that  the 
information  submitted  in  accordance 
with  §  160.151-11  is  satisfactory  to  the 
Commandant,  fabrication  of  a  prototype 
inflatable  liferaft  must  proceed  in  the 
following  sequence: 

(a)  The  manufacturer  shall  arrange  for 
an  independent  laboratory  to  inspect  the 
liferaft  during  its  fabrication  and 
prepare  an  inspection  report  meeting 
the  requirements  of  §  159.005-11  of  this 
chapter.  The  independent  laboratory 
shall  conduct  at  least  one  inspection 
during  layup  of  the  buoyancy  tubes  of 
the  liferaft.  at  least  one  inspection  of  the 
finished  liferaft  when  fully  inflated,  and 
as  many  other  inspections  as  are 
necessary  to  determine  that  the  liferaft — 

(1)  Is  constructed  by  the  methods  and 
with  the  materials  specified  in  the 
plans; 

(2)  Passes  the  applicable  inspections 
and  tests  required  by  §  160.151-31;  and 

(3)  Conforms  with  the  manufacturer's 
plans. 

(b)  The  manufacturer  shall  submit  the 
independent  laboratory's  inspection 
report  to  the  Commandant  for  review. 


(c)  If.  after  review  of  the  inspection 
report  of  the  independent  laboratory, 
the  Commandant  notifies  the 
manufacturer  that  the  liferaft  is  in 
compliance  with  the  requirements  of 
this  subpart,  the  manufacturer  may 
proceed  with  the  approval  tests  required 
under  §§  160.151-27  and  160.151-29. 

(d)  The  manufacturer  shall  notify  the 
cognizant  OCMI  of  where  the  approval 
tests  required  under  §§  160.151-27  and 
160.151-29  will  take  place  and  arrange 
with  the  OCMI  a  testing  schedule  that 
allows  for  a  Coast  Guard  inspector  to 
travel  to  the  site  where  the  testing  is  to 
be  performed. 

(e)  The  manufacturer  shall  admit  the 
Coast  Guard  inspector  to  any  place 
where  work  or  testing  is  peiformed  on 
inflatable  liferafts  or  their  component 
parts  and  materials  for  the  purpose  of — 

(1)  Assuring  that  the  quality- 
assurance  program  of  the  manufacturer 
is  satisfactory; 

(2)  Witnessing  tests;  and 

(3)  Taking  samples  of  parts  or 
materials  for  additional  inspections  or 
tests. 

(f)  The  manufacturer  shall  make 
available  to  the  Coast  Guard  inspector 
the  affidavits  or  invoices  from  the 
suppliers  of  all  essential  materials  used 
in  the  production  of  inflatable  liferafts, 
together  with  records  identifying  the  lot 
numbers  of  the  liferafts  in  which  such 
materials  were  used. 

(g)  On  conclusion  of  the  approval 
testing,  the  manufacturer  shall  comply 
with  the  requirements  of  §  159.005- 
9(a)(5)  of  this  chapter  by  submitting  the 
following  to  the  Commandant: 

(1)  The  report  of  the  prototype  testing 
prepared  by  the  manufactiirer.  The 
report  must  include  a  signed  statement 
by  the  Coast  Guard  inspector  who 
witnessed  the  testing,  indicating  that  the 
report  accurately  describes  the  testing 
and  its  results. 

(2)  The  final  plans  of  the  liferaft  as 
built.  The  plans  must  include — 

(i)  The  servicing  manual  described  in 
§160.151-37; 

(ii)  The  instructions  for  training  and 
maintenance  described  in  §§  160.151-59 
and  160.151-61.  respectively; 

(iii)  The  final  version  of  the  plans 
required  under  §  160.151-ll(b). 
including — 

(A)  Each  correction,  change,  or 
addition  made  during  the  construction 
and  approval  testing  of  prototypes; 

(B)  Sufficient  detail  to  determine  that 
each  requirement  of  this  subpart  is  met; 

(C)  Faorication  details  for  the 
inflatable  liferaft,  including  details  of 
the  method  of  making  seams  and  joints; 
and 

(D)  Full  details  of  the  inflation 
system. 


(h)  A  description  of  the  quality- 
control  procedures  that  will  apply  to  the 
production  of  the  inflatable  lifersit. 
These  must  include — 

(1)  The  system  for  checking  material 
certifications  received  from  suppliers; 

(2)  The  method  for  controlling  the 
inventory  of  materials; 

(3)  The  method  for  checking  quality  of 
seams  and  joints;  and 

(4)  The  inspection  checklists  used 
during  various  stages  of  fabrication  to 
assure  that  the  approved  liferaft 
complies  urith  the  approved  plans  and 
the  requirements  of  this  subpart. 

$  160.151-15    Design  and  performance  of 
inflatable  liferafts. 

To  satisfy  the  requirements  of  the 
regulations  of  SOLAS  indicated  in 
§  160.151-7,  each  inflatable  liferaft  must 
meet  the  following  requirements  of  this 
section: 

(a)  Workmanship  and  materials 
(Regulation  ni/30.2.1).  Each  liferaft 
must  be  constructed  of  the  following 
types  of  materials  meeting  MILr-C- 
17415E.  or  materials  accepted  by  the 
Commandant  as  equivalent  or 
superior — 

(1)  Type  2.  Class  B.  for  the  canopy; 

(2)  Type  8  for  seam  tape; 

(3)  Type  11  for  the  inflatable  floor; 
•and 

(4)  Type  16.  Class  AA.  for  all  other 
inflatable  compartments  and  structural 
components. 

(b)  Seams  (RegulaUon  in/30.2.1).  Each 
seam  must  be  at  least  as  strong  as  the 
weakest  of  the  materials  joined  by  the 
seam.  Each  seam  must  be  covered  with 
tape  where  necessary  to  prevent  lifting 
of  and  damage  to  fabric  edges. 

(c)  Protection  from  cold  inflation-gas 
(Regulation  in/30.2.1).  Each  inflatable 
compartment  must  be  provided  with  a 
protective  liner  or  baffling  arrangement 
at  the  inflation-gas  inlet,  or  other 
equally  effective  means  to  prevent 
damage  from  exposure  to  cold  inflation- 
gas. 

(d)  Compatibility  of  dissimilar 
materials  (Regulation  ni/30.2.4).  Where 
dissimilar  materials  are  combined  in  the 
construction  of  a  liferafl.  provisions 
must  be  made  to  prevent  loosening  or 
tightening  due  to  differences  in  thermal 
expansion,  freezing,  buckling,  galvanic 
corrosion,  or  other  incompatibilities. 

(e)  Color  (RegulaUon  in/30.2.6).  The 
primary  color  of  the  exterior  of  the 
canopy  must  be  vivid  reddish  orange 
(color  number  34  of  NBlS  Special 
Publication  440),  or  a  fluorescent  color 
of  a  similar  hue. 

(f)  RetroreflecUve  material  (RegulaUon 
UI/30.2.7).  Each  inflatable  liferaft  must 
be  marked  with  Type  I  retroreflective 
material  approved  under  part  164, 


subpart  164.018,  of  this  chapter  as 
complying  with  SOLAS.  The 
arrangement  of  the  retroreflective 
material  must  comply  with  IMO 
Resolution  A.658(16). 

(g)  Towing  attachments  (RegulaUon 
ni/38.1.4.)  Each  towing  attachment  must 
be  reinforced  strongly  enough  to 
withstand  the  towing  strain,  and  marked 
to  indicate  its  function. 

(h)  Weight  (Regulation  Ul/38.2.2).  The 
weight  of  the  liferaft  including  its 
container  and  equipment  may  not 
exceed  185  kg  (407.8  lb),  unless  the 
liferaft  is  intended  for  launching  into 
the  water  directly  from  its  stowed 
position  using  an  inclined  or  hand-tilted 
rack,  or  is  served  by  a  laimching 
appliance  approved  by  the  Commandant 
under  approval  series  160.163. 

(i)  Lifelines  (RegulaUon  111/38.3.1). 
Each  lifeline  must  be  made  of  nylon 
tubular  webbing  with  a  minimum 
diameter  of  14  mm  (9/16-inch),  rope 
with  a  minimum  diameter  of  10  mm 
(Va-inch),  or  equivalent.  Each  lifeline- 
attachment  patch  must  have  a  minimum 
breaking  strength  of  1.5  kN  (350  lb)  pull 
exerted  perpendicular  to  the  base  of  the 
patch.  Each  bight  of  an  exterior  lifeline 
must  be  long  enough  to  allow  the 
lifeline  to  reach  to  the  waterline  of  the 
liferaft  when  it  is  afloat. 

(j)  Painter  length  (RegulaUon  W 
38.3.2).  On  or  before  July  1. 1998.  the 
length  of  the  liferaft  painter  shall  be  not 
less  than  10  meters  (33  feet)  plus  the 
liferaft's  maximum  stowage  height,  or 
15  meters  (49  feet),  whichever  is  greater. 

(k)  Painter  system  (RegulaUon  Ul/ 
38.6.1).  The  painter  protruding  from  the 
liferaft  container  must  be  inherently 
resistant,  or  treated  to  be  resistant,  to 
deterioration  bom  sunlight  and  salt 
spray,  and  resistant  tO  absorption  and 
wicldng  of  water. 

(1)  IriflaUon  cylinders  (RegulaUon  m/ 
39.2.3).  Each  compressed-gas  inflation 
cylinder  within  the  liferaft  must  meet 
the  requirements  of  §  147.60  of  this 
chapter,  and  be  installed  so  that — 

(1)  Slings  and  reinforcements  of 
sufficient  strength  retain  the  inflation 
cylinders  in  place  when  the  liferaft  is 
diropped  into  the  water  bom  its  stowage 
height  and  during  inflation;  and 

(2)  The  painter  and  the  inflation 
cylinders  of  the  liferaft  are  linked  to 
start  inflation  when  the  painter  is  pulled 
by  one  person  exerting  a  force  not 
exceeding  150  N  (34  lb). 

(m)  Boarding  ladders  (RegulaUon  HI/ 
39.4.2).  The  steps  of  each  boarding 
ladder  must  provide  a  suitable  foothold. 

(n)  Canopy  lamps  (RegulaUon  UU 
39.6.2).  The  exterior  liferaft  canopy 
lamp  must  be  approved  by  the 
Commandant  under  approval  series 
161.101. 
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(0)  Containers  (Regulation  in/39.7.1). 
Each  container  for  packing  liferafts — 

(1)  Must  include  a  telltale  made  with 
a  seal-and-wire,  or  equivalent,  method 
for  indicating  whether  the  liferaft  has 
been  tampered  with  or  used  since 
packing; 

(2)  Must  be  designed  so  that  the 
liferaft  breaks  free  of  the  container  when 
inflation  is  initiated,  without  the  need, 
to  manually  open  or  remove  any  closing 
arrangement; 

(3)  Must  have  an  interior  surface 
smooth  and  free  from  splinters,  barbs,  or 
rough  projections; 

(4)  Must  be  of  rigid  construction 
where  the  liferaft  is  intended  for  float- 
free  launching  or  for  exposed  stowage 
on  deck; 

(5)  If  rigid,  must  be  designed  to 
facilitate  securing  the  inflatable  liferaft 
to  a  vessel  to  permit  quick  release  for 
manual  launching; 

(6)  If  constructed  of  fibrous-glass- 
reinforced  plastic,  must  be  provided 
with  a  means  to  prevent  abrasion  of  the 
liferaft  fabric,  such  as  by  using  a  gel- 
coated  interior  finish  of  the  container, 
enclosing  the  liferaft  in  an  envelope  of 
plastic  film,  or  equivalent  means;  and 

(7)  Except  as  provided  in  paragraph 
(o)(4)  of  this  section,  may  be  of  fabric 
construction.  Each  container  of  fabric 
construction  must  be  made  of  coated 
cloth,  include  carrying  handles  and 
drain  holes,  and  be  adaptable  to  stowage 
and  expeditious  removal  from  lockers 
and  deck-mounted  enclosures  adjacent 
to  liferaft- launching  stations.  The 
weight  of  a  liferaft  in  a  fabric  container 
including  its  container  and  equipment 
may  not  exceed  100  kg  (220  lb). 

f  160.151-17    Additional  requiranwnts  (or 
dMign  and  portormance  of  SOLAS  A  and 
SOLAS  B  inflaiablo  liferafts. 

To  satisfy  the  requirements  of  the 
indicated  regulations  of  SOLAS,  each 
SOLAS  A  and  SOLAS  B  inflatable 
liferaft  must  be  manufactured  in 
accordance  with  §§  160.151-7  and 
160.151-15,  and  must  comply  with  the 
following  additional  requirements: 

(a)  Stability  (RegulaUon  m/39.5.1).  (1) 
Each  liferaft  with  a  capacity  of  more 
than  8  persons  must  have  a  waterplane 
of  circular  or  elliptical  shape.  A 
hexagonal,  octagonal,  or  similar  outline 
approximating  a  circular  or  elliptical 
shape  is  acceptable. 

(2)  Each  liferaft  manufactured  under 
this  subpart  must  have  water-containing 
stability  appendages  on  its  underside  to 
resist  capsizing  fr^m  wind  and  waves. 
On  or  before  )uly  1, 1998,  these 
appendages  must  meet  the  following 
requirements: 

(i)  The  total  volume  of  the  appendages 
must  not  be  less  than  220  liters  (7.77  ft^) 


for  liferafts  approved  to  accommodate 
up  to  10  persons.  The  volume  of  an 
appendage  is  calculated  using  the 
bottom  of  the  lowest  opening  in  an 
appendage  as  the  height  of  the 
appendage,  and  by  deducting  the 
volume  of  any  objects  inside  the 
appendage.  No  opening  designed  to 
close  as  water  is  forced  oat  of  an 
appendage  is  an  opening  for  the  purpose 
of  this  calculation. 

(ii)  The  total  volume  of  the 
appendages  for  liferafts.  approved  to 
accommodate  more  than  10  persons 
must  be  not  less  than  20  x  N  liters  (0.706 
X  N  ft^),  where  N  =  the  number  of 
persons  for  which  the  liferaft  is 
approved. 

(iii)  The  appendages  must  be  securely 
attached  and  evenly  distributed  around 
the  periphery  of  the  exterior  bottom  of 
the  liferaft.  They  may  be  omitted  at  the 
locations  of  inflation  cylinders. 

(iv)  The  appendages  must  consist  of  at 
least  two  separate  parts  so  that  damage 
to  one  part  will  permit  at  least  half  of 
the  required  total  volume  to  remain 
intact. 

(v)  Openings  in  or  between  the 
appendages  must  be  provided  to  limit 
the  formation  of  air  pockets  under  the 
inflatable  liferaft. 

(vi)  The  appendages  must  be  designed 
to  deploy  underwater  when  the  liferaft 
inflates,  and  to  fill  to  at  least  60  percent 
of  their  capacity  within  25  seconds  of 
deployment.  If  weights  are  used  for  this 
purpose,  they  must  be  of  corrosion- 
resistant  material. 

(vii)  The  primary  color  of  the 
appendages  must  be  vivid  reddish 
orange  (color  number  34  of  NBS  Special 
Publication  440),  or  a  fluorescent  color 
of  a  similar  hue. 

(b)  Boarding  ramp  (Regulation  ID/ 
39.4.1).  The  boarding  ramp  must  have 
sufficient  size  and  buoyancy  to  support 
one  person  weighing  100  kg  (220  lb), 
sitting  or  kneeling  and  not  holding  onto 
any  other  part  of  the  liferaft. 

(c)  Marking  (Regulation  111/39.8).  On 
or  before  July  1,  1998,  means  must  be 
provided  for  identifying  the  liferaft  with 
the  name  and  port  of  registry  of  the  ship 
to  which  it  is  to  be  fitted,  so  that  the 
identification  can  be  changed  without 
opening  the  liferaft  container. 

f  160.151-21    Equipment  required  for 
SOLAS  A  and  SOLAS  B  inflatable  IHersfts. 

To  obtain  Coast  Guard  approval,  the 
equipment  in  each  SOLAS  A  and 
SOLAS  B  inflatable  liferaft  must  meet 
the  following  specific  requirements 
when  complying  with  the  indicated 
regulations  of  SOLAS: 

(a)  Heaving  line  (Regulation  W/ 
38.5.1.1).  The  buoyant  heaving  line 
described  by  Regulation  III/38.5.1.1 


must  have  a  breaking  strength  of  not  less 
than  1.1  kN  (250  lb),  and  must  be 
attached  to  the  inflatable  liferaft  near 
the  entrance  furthest  from  the  painter 
attachment. 

(b)  Jackknife  (Regulation  m/38.5.1.2). 
Each  folding  knife  carried  as  permitted 
by  Regulation  III/38.5.1.2  must  be  a 
jackknife  approved  by  the  Commandant 
under  approval  series  160.043. 

(c)  Bailer  (Regulation  111/38.5.1.3). 
Each  bailer  described  by  Regulation  III/ 
38.5.1.3  must  have  a  volume  of  at  least 
2  L  (125  in3). 

(d)  Sponge  (Regulation  111/38.5.1.4). 
Each  sponge  described  by  Regulation 
ni/38.5.1.4  must  have  a  volume  of  at 
least  750  cm^  (48  in^)  when  saturated 
with  water. 

(e)  Sea  anchors  (Regulation  III/ 
38.5.1.5).  Sea  anchors  without  the 
swivels  described  by  Regulation  III/ 
38.5.1.5  may  be  used  if,  during  the 
towing  test,  a  sea  anchor  of  their  design 
does  not  rotate  when  streamed.  The  sea 
anchors  need  not  have  the  tripping  lines 
described  by  Regulation  III/38.5.1.5  if, 
during  the  towing  test,  a  sea  anchor  of 
their  design  can  be  hauled  in  by  one 
person. 

(f)  Paddles  (Regulation  111/ 
38.5.1.6).Th:e  paddles  must  be  at  least 
1.2  m  (4  ft)  long  and  must  be  of  the  same 
size  and  type  as  used  to  pass  the 
maneuverability  test  in  paragraph  1/5.10 
of  IMO  Resolution  A.689(17). 

(g)  Tin-opener  (Regulation  m/ 
38.5.1.7).  Each  sharp  part  of  a  tin-opener 
described  by  Regulation  in/38.5.1.7 
must  have  a  guard. 

(h)  First-aid  kit  (Regulation  III/ 
38.5.1.8).  Each  first-aid  kit  described  by 
Regulation  III/38.5.1.8  must  be 
approved  by  the  Commandant  under 
approval  series  160.054. 

(i)  Whistle  (RegulaUon  ni/38.5.1.9). 
The  whistle  described  by  Regulation  III/ 

38.5.1.9  must  be  a  ball-type  or  multi- 
tone  whistle  of  corrosion-resistant 
construction. 

(j)  Rocket  parachute  flare  (Regulation 
ni/38.5.1.10).  Each  rocket  parachute 
flare  described  by  Regulation  III/ 

38.5.1.10  must  be  approved  by  the 
Commandant  under  approval  series 
160.136. 

(k)  Hand  flare  (RegulaUon  HI/ 
38.5.1.11).  Each  hand  flare  described  by 
Regulation  III/38.5.1.11  must  be 
approved  by  the  Commandant  under 
approval  series  160.121. 

(1)  Buoyant  smoke  signal  (RegulaUon 
in/38.5.1.12).  Each  buoyant  smoke 
signal  described  by  Regulation  UU 
38.5.1.12  must  be  of  the  floating  type 
approved  by  the  Commandant  under 
approval  series  160.122. 

(m)  Electric  torch  (RegulaUon  III/ 
36.5.1.13).  The  waterproof  electric  torch 


described  by  Regulation  III/38.5.1.13 
must  be  a  Type  I  or  Type  m  flashlight 
constructed  and  marked  in  accordance 
with  ASTM  F1014.  Three-cell-size 
flashlights  bearing  Coast  Guard  approval 
numbers  in  the  161.008  series  may 
continue  to  be  used  as  long  as  they  are 
serviceable. 

(n)  Radar  reflector  (RegulaUon  IW 
38.5.1.14).  The  radar  reflector  may  be 
omitted  if  the  outside  of  the  container 
of  the  inflatable  liferaft  includes  a  notice 
near  the  "SOLAS  A"  or  "SOLAS  B" 
marking  indicating  that  no  radar 
reflector  is  included. 

(0)  Signalling  mirror  (RegulaUon  IB/ 
38.5.1.15).  Each  signalling  mirror 
described  by  Regulation  ni/38.5.1.15 
must  be  approved  by  the  Commandant 
under  approval  series  160.020. 

(p)  Lifesaving  signals  (RegulaUon  nU 
38.5.1.16).  If  not  provided  on  a 
waterproof  card  or  sealed  in  a 
transparent  waterproof  container  as 
described  in  Regulation  III/38.5.1.16, 
the  table  of  lifesaving  signals  may  be 
provided  as  part  of  the  instruction 
manual. 

(q)  Fishing  tackle  (RegulaUon  M/ 
38.5.1.17).  The  fishing  tackle  must  be  in 
a  kit  approved  by  the  Commandant 
under  approval  series  160.061. 

(r)  FcK>d  rations  (RegulaUon  IW 
38.5.1.18.)  The  food  rations  must  be 
approved  by  the  Commandant  under 
approval  series  160.046. 

is)  Drinking  water  (RegulaUon  ID/ 
38.5.1.19).  The  &«sh  water  required  by 
Regulation  111/38.5.1.19  must  be 
"emergency  drinking  water"  approved 
by  the  Commandant  under  approval 
series  160.026.  The  desalting  apparatus 
described  in  Regulation  III/38.5.1.19 
must  be  approved  by  the  Commandant 
under  approval  series  160.058.  After 
July  1, 1998, 1.0  liter/personof  the 
required  water  may  be  replaced  by  an 
approved  manually  powered  reverse 
osmosis  desalinator  capable  of 
producing  an  equal  amount  of  water  in 
two  days. 

(t)  Drinking  cup  (RegulaUon  IW 
38.5.1.20).  The  drinking  cup  described 
in  Regulation  III/38.5.1.20  must  be 
graduated  in  ounces  or  milliliters  or 
both. 

(u)  AnU-seasickness  medicine 
(Regulation  IW38.5.1.21).  The  anti- 
seasickness  medicine  required  by 
Regulation  III/38.5.1.21  must  include 
instructions  for  use  and  be  marked  with 
an  expiration  date. 

(v)  Survival  instrucUons  (Regulation 
m/38.5.1.22).  The  instructions  required 
by  Regulation  III/38.5.1.22  on  how  to 
survive  in  a  liferaft  must — 

(1)  Be  waterproof; 

(2)  Whatever  other  language  or 
languages  they  may  be  in,  be  in  English; 


(3)  Meet  the  guidelines  in  IMO 
R«K)lution  A.657(16);  and 

(4)  Be  suspended  in  a  clear  film 
envelope  from  one  of  the  arch  tubes  of 
the  canopy. 

(w)  InstrucUons  for  immediate  acUon 
(RegulaUon  111/38.5.1.23).  The 
instructions  for  immediate  action 
must — 

(1)  Be  waterproof; 

(2)  Whatever  other  language  or 
languages  they  may  be  in,  be  in  English; 

(3)  Meet  the  guidelines  in  IMO 
Resolution  A.657(16); 

(4)  Explain  both  the  noise 
accompanying  the  operation  of  any 
provided  pressure-relief  valves,  and  the 
need  to  render  them  inoperable  after 
they  complete  venting;  and 

(5)  Be  suspended  from  the  inside 
canopy,  so  they  are  immediately  visible 
by  survivors  on  entering  the  inflatable 
liferaft.  They  may  be  contained  in  the 
same  envelope  with  the  instructions  on 
how  to  survive  if  the  instructions  for 
immediate  action  are  visible  through 
both  feces  of  the  envelope. 

(x)  Thermal  protective  aid  (RegulaUon 
ni/38.5.1.24). 

Each  thermal  protective  aid  described 
by  Regulation  III/38.5.1.24  must  be 
approved  by  the  Conunandant  imder 
approval  series  160.174. 

(y)  Repair  outfit  (RegulaUon  IW 
39.10.1.1).  The  repair  outfit  required  by 
Regulation  III/39.1 0.1.1  must  include — 

(1)  Six  or  more  sealing  clamps  or 
serrated  conical  plugs,  or  a  combination 
of  the  two; 

(2)  Five  or  more  tube  patches  at  least 
50  nun  (2  in)  in  diameter, 

(3)  A  roughing  tool,  if  necessary  to 
apply  the  patches;  and 

(4)  If  the  patches  are  not  self-adhesive, 
a  container  of  cement  compatibli)  with 
the  liferaft  fabric  and  the  patches, 
marked  with  instructions  for  use  and  an 
expiration  date. 

(z)  Pump  or  bellows  (RegulaUon  W/ 
39.10.1.2).  The  pump  or  bellows 
required  by  Regulation  III/39.10.1.2 
must  be  manually  operable  and 
arranged  to  be  capable  of  inflating  any 
part  of  the  inflatable  structure  of  the 
liferaft. 

(aa)  Plugs  for  pressure-relief  valves. 
Plugs  for  rendering  pressure-relief 
valves  inoperable  must  be  provided  in 
any  liferaft  fitted  with  such  valves, 
unless  the  valves  are  of  a  type  that  can 
be  rendered  inoperable  without  separate 
plugs.  If  provided,  plugs  for  pressure- 
relief  valves  must  he  usable  with  hands 
gloved  in  an  inunersion  suit,  and  must 
either  float  or  be  secured  to  the  liferaft 
by  a  lanyard. 


f  160.151-25    Addltionaiaquipmantfor 
imiaiaDie  HMiaiia> 

The  manufecturer  may  specify 
additional  equipment  to  be  carried  in 
inflatable  liferafts  if  the  equipment  is 
identified  in  the  manufecturer's 
approved  drawings  and  if  the  packing 
and  inspection  of  the  equipment  is 
covered  in  the  servicing  manual.  Any 
such  additional  equipment  for  which 
performance  or  approval  standards  are 
prescribed  in  this  part  or  in  47  CFR  part 
80  must  comply  with  those  standards. 

1160.151-27    Approval  InspacUons  and 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  to  satisfy  the  testing 
requirements  of:  IMO  Resolution 
A.689(17),  part  1,  paragraphs  5.1 
through  5.15  inclusive;  paragraph  5.16 
for  a  davit-launched  inflatable  liferaft; 
and  paragraph  5.17,  a  prototype 
inflatable  liferaft  of  each  design 
submitted  for  Coast  Guard  approval 
must  meet  the  additional  specific 
requirements  and  tests  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  The  Commandant  may  waive 
certain  tests  for  a  liferaft  identical  in 
construction  to  a  liferaft  that  has 
successfully  completed  the  tests,  if  the 
liferafts  difiier  only  in  size  and  are  of 
essentially  the  same  design. 

(c)  Tests  must  be  conducted  in 
accordance  with  the  indicated 
paragraphs  of  IMO  Resolution 
A.689(17),  except: 

(1)  Jump  test  (Paragraph  1/5.2).  One- 
half  of  the  jumps  must  ba  with  the 
canopy  erect,  and  the  remainder  with 
the  canopy  furled  or  deflated.  If  a 
"suitable  and  equivalent  mass"  is  used, 
it  must  be  equipped  with  the  shoes 
described  in  paragraph  1/5.2.1  of 
Resolution  A.689(17),  and  arranged  so 
the  shoes  strike  the  liferaft  first 

(2)  Mooring-out  test  (Paragraph 
1/5.5).  Initial  inflation  may  be  with 
compressed  air. 

(3)  Loading  and  seating  test 
(Paragraph  1/5.7).  For  a  liferaft  not 
intended  for  use  with  a  launching  or 
embarkation  appliance,  the  persons 
used  to  determine  seating  capacity  shall 
wear  insulated  buoyant  immersion  suits 
rather  than  lifejackets. 

(4)  Boarding  test  (Paragraph  1/5.8). 
This  test  must  be  performed  using  each 
boarding  ramp  or  boarding  ladder  which 
is  installed  on  the  liferaft 

(5)  Canopy-closure  test  (Paragraph 
1/5.12).  This  test  is  required  only  for 
SOLAS  A  and  SOLAS  B  inflatable 
liferafts.  For  a  davit-launched  liferaft, 
any  opening  near  the  lifting  eye  should 
be  sealed  diuing  the  test  to  prevent  the 
ingress  of  water.  The  water  accumulated 
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within  the  liferaft  at  the  end  of  the  test 
must  not  exceed  4  liters  (1  gallon). 

(6)  Detailed  inspection  (Pamgrapb 
1/5.14).  The  independent  laboratory's 
inspection  of  the  prototype  liferaft 
under  §  160.151-13(a)  satisfies  the 
requirements  of  paragraph  1/5.14. 

(7)  Davit- launched  lifemfts — strength 
test  (Pamgmph  1/5.16.1).  The 
calculation  of  combined  strength  of  the 
lifting  components  must  be  based  on  the 
lesser  of — 

(i)  The  lowest  breaking  strength 
obtained  for  each  item;  or 

(ii)  The  component  manufactiu^r's 
ultimate  strength  rating. 

(d)  The  boarding  ramp  on  each  liferaft 
equip[>ed  with  one  must  be 
demonstrated  capable  of  supporting  one 
person  weighing  100  kg  (220  lb),  sitting 
or  kneeling  and  not  holding  onto  any 
other  part  of  the  liferaft 

1160.151-29    Additional  approval  tests  for 
SOLAS  A  and  SOLAS  B  Inflatabis  liferafls. 

To  verify  compliance  with  the 
requirements  of  Regulation  111/39.5.1,  on 
or  before  July  1, 1998,  the  following  test 
must  be  conducted  for  SOLAS  A  and 
SOLAS  B  inflatable  liferafts  in  addition 
to  those  required  by  §  160.151-27  and 
IMO  Resolution  A.689(17): 

(a)  Test  of  filling  time  for  stability 
appendages.  A  representative  sample  of 
each  type  and  size  of  stability 
appendage  to  be  fitted  to  a  liferaft  must 
be  tested  as  follows: 

(1)  The  appendage  must  be  attached 
to  a  testing  jig  similar  in  material  and 
construction  to  the  appendage's 
intended  location  on  a  liferaft.  The 
method  of  attachment  must  be  the  same 
as  used  on  a  liferaft.  The  appendage  and 
jig  must  be  attached  to  a  scale  capable 
of  recording  peak  readings,  and 
suspended  over  a  pool  of  calm  water. 
The  dry  weight  must  be  recorded. 

(2)  The  appendage  and  jig  must  then 
be  quickly  lowered  into  the  water  until 
the  appendage  is  completely  submerged. 
When  the  appendage  has  been  in  the 
water  for  25  seconds,  it  must  be 
smoothly  lifted  completely  out  of  the 
water,  and  the  peak  weight  after  the 
appendage  is  removed  &t>m  the  water 
recorded. 

(3)  The  difference  in  weights 
measured  according  to  paragraphs  (a)(1) 
and  (2)  of  this  section  must  be  at  least 
60  percent  of  the  appendage's  volume, 
calculated  in  accordance  with 
§160.151-17(a)(2)(i). 

(b)  (Reserved] 

f  160.151-31    Production  inspections  and 
tests  ol  inflatable  liferafts. 

(a)  Production  inspections  and  tests  of 
inflatable  liferafts  must  be  carried  out  in 
accordance  with  the  procedures  for 


independent  laboratory  inspection  in 
part  159,  subpart  159.007.  of  this 
chapter  and  with  those  of  this  section. 

(b)  Each  liferaft  approved  by  the  Coast 
Guard  must  be  identified  with  unique 
lot  and  serial  numbers  as  follows: 

(1)  Each  lot  must  consist  of  not  more 
than  50  liferafts  of  the  same  design  and 
carrying  capacity. 

(2)  A  new  lot  must  begin  whenever 
the  liferafts  undergo  changes  of  design, 
material,  production  method,  or  source 
of  supply  for  any  essential  component. 

(3)  'The  manuracturer  may  use  a 
running-lot  system,  whereby  the 
fabrication  of  the  individual  liferafts  of 
a  lot  occurs  over  an  extended  interval 
under  an  irregular  schedule.  Each 
running  lot  must  comprise  not  more 
than  10  liferafts  of  the  same  design  and 
carrying  capacity.  Each  running-lot 
system  must  be  in  accordance  with  a 
procedure  proposed  by  the 
manufacturer  and  approved  by  the 
Commandant. 

(4)  Unless  a  lot  is  a  running  lot.  each 
lot  must  consist  of  liferafts  produced 
under  a  process  of  continuous 
production. 

(c)  Among  the  records  required  to  be 
retained  by  the  manufacturer  under 

§  159.007-13  of  this  chapter,  are 
affidavits  or  invoices  from  the  suppliers 
identifying  all  essential  materials  used 
in  the  production  of  approved  liferafts, 
together  with  the  lot  numbers  of  the . 
liferafts  constructed  with  those 
materials. 

(d)  Each  approved  liferaft  must  pass 
each  of  the  inspections  and  tests 
described  in  IMO  Resolution  A.689(17), 
part  2,  paragraphs  5.1.3  through  5.1.6 
inclusive,  and  prescribed  by  paragraphs 
(e)  through  (g)  of  this  section.  For  a 
davit-launched  liferaft,  these  tests  must 
be  preceded  by  the  test  described  in 
IMO  Resolution  A.689(17),  part  2, 
ptUBgraph  5.2. 

(e)  The  test  described  in  IMO 
Resolution  A.689(17),  Paragraph  2/5.1.5, 
must  be  conducted  under  the  following 
conditions: 

(1)  The  test  must  last  1  hour,  with  a 
maximum  allowable  pressure  drop  of  5 
percent  after  compensation  for  changes 
in  ambient  temperature  and  barometric 
pressure. 

(2)  For  each  degree  Celsius  of  rise  in 
temperature,  0.385  kPa  must  be 
subtracted  from  the  final  pressure 
reading  (0.031  psig  per  degree 
Fahrenheit).  For  each  degree  Celsius  of 
drop  in  temperature,  0.385  kPa  must  be 
added  to  the  final  pressure  reading 
(again,  0.031  psig  per  degree 
Fahrenheit). 

(3)  For  each  mm  of  mercury  of  rise  in 
barometric  pressure,  0.133  kPa  must  be 
added  to  the  final  temperature-corrected 


pressure  reading  (0.049  psig  per  0.1  inch 
of  mercury).  For  each  mm  of  mercury  of 
drop  in  barometric  pressure,  0.133  kPa 
must  be  subtracted  from  the  final 
temperature-corrected  pressure  reading 
(again,  0.049  psig  per  0.1  inch  of 
mercury).  Corrections  for  changes  in 
ambient  barometric  pressiire  are 
necessary  only  if  a  measuring 
instrument  open  to  the  atmosphere, 
such  as  a  manometer,  is  used. 

(f)  One  liferaft  from  each  lot  of  fewer 
than  30  liferafts,  and  two  from  each  lot 
of  30  to  50  liferafts,  must  pass  the  test 
described  in  IMO  Resolution  A.689(17). 
part  2,  paragraphs  5.1.1  and  5.1.2.  If  any 
liferaft  fails  this  test — 

(1)  The  reason  for  the  failure  must  be 
determined; 

(2)  Each  liferaft  in  the  lot  must  be 
examined  for  the  defect  and  repaired  if 
reparable,  or  scrapped  if  irreparable; 
and 

(3)  The  lot  test  must  be  repeated, 
including  random  selection  of  the 
liferaft  or  liferafts  to  be  tested.  If  any 
liferafts  from  the  lot  have  left  the  place 
of  manufacture,  they  must  be  recalled 
for  examination,  repair,  and  testing  as 
necessary;  or  else  the  required  actions 
must  take  place  at  an  approved 
servicing  facility. 

(g)  On  or  before  May  11, 1998,  the 
manufacturer  shall  arrange  for 
inspections  by  an  accepted  independent 
laboratory  at  least  once  in  each  calendar 
quarter  in  which  production  of  liferafts 
approved  by  the  Coast  Guard  takes 
place.  The  time  and  date  of  each 
inspection  must  be  selected  by  the 
independent  laboratory,  to  occur  when 
completed  liferafts  are  in  the 
manufacturing  facility  and  others  are 
under  construction.  The  manufacturer 
shall  ensure  that  the  inspector  from  the 
independent  laboratory — 

(1)  Conducts  the  inspection  and 
witnesses  the  tests  required  by 
paragraph  (0  of  this  section,  and  further 
conducts  a  visual  inspection  to  verify 
that  the  liferafts  are  being  made  in 
accordance  with  the  approved  plans  and 
the  requirements  of  this  subpart; 

(2)  Examines  the  records  of 
production  inspections  and  tests  for 
liferafts  produced  since  the  last 
inspection  by  an  independent  laboratory 
to  verify  that  each  required  inspection 
and  test  has  been  carried  out 
satisfactorily; 

(3)  Conducts  a  design  audit  on  at  least 
one  liferaft  approved  by  the  Coast  Guard 
each  year.  If  possible,  different  models 
of  liferafts  must  be  examined  in  the 
design  audit  from  year  to  year.  To  retain 
Coast  Guard  approval,  the  manufacturer 
shall  demonstrate  to  the  inspector 
during  each  design  audit  that — 


(1)  Each  part  used  in  the  liferaft 
matches  the  part  called  for  by  the 
approved  plans; 

(ii)  Each  part  and  subassembly  are  of 
the  materials  and  components  indicated 
on  the  approved  plans  or  their  bills  of 
materials;  and 

(iii)  Each  critical  dimension  is  correct 
as  shoMm  either  by  measurement  or  by 
proper  fit  and  function  in  the  next- 
higher  assembly. 

(h)  Until  such  time  as  the 
manufacturer  has  arranged  for 
inspections  by  an  accepted  independent 
laboratory  in  accordance  with  paragraph 
(g)  of  this  section,  the  manufacturer 
shall  notify  the  cognizant  OCMI 
whenever  final  production  inspections 
and  tests  are  to  be  performed  so  that  the 
OCMI  may,  at  his  option,  assign  a 
marine  inspector  to  the  factory  to 
witness  the  applicable  tests  and  satisfy 
himself  that  the  quality  assurance 
program  of  the  manufacturer  is 
satisfactory. 

S  160.151-33    MerWng  and  labeling. 

(a)  Whatever  other  languages  they 
may  be  in,  markings  required  on  each 
inflatable  liferaft  and  its  container  must 
be  in  English. 

(b)  The  markings  required  on  the 
liferaft  container  under  Regulation 
Tn/39.7.3  of  SOLAS  must  be  on  a  plate 
or  label  sufficiently  durable  to 
withstand  continuous  exposure  to 
environmental  conditions  at  sea  for  the 
life  of  the  liferaft.  In  addition,  the 
container  must  be  marked  with  the — 

(1)  Manufacturer's  model 
identification;  and 

(2)  U.S.  Coast  Guard  approval 
number. 

(c)  In  addition  to  the  markings 
required  on  the  inflatable  liferaft  under 
Regulation  III/39.8  of  SOLAS,  the 
liferaft  must  bemarked  writh  the — 

(1)  Manufacturer's  model 
identification; 

(2)  Lot  number;  and 

(3)  U.S.  Coast  Guard  approval 
number. 

S  160.151-35    Servicing. 

(a)  Inspection  and  repair.  Inflatable 
liferafts  carried  under  the  regulations  in 
this  chapter,  and  in  chapter  I  of  title  33 
CFR,  must  be  inspected  periodically  by 
a  servicing  facility  approved  by  the 
Coast  Guard,  repaired  as  necessary,  and 
repacked.  Requirements  for  periodic 
inspection  and  repair  of  lifnaits 
approved  by  the  Coast  Guard  appear  in 
§§  160.151-37  through  160.151-57. 

(b)  Manufacturer's  requirements.  To 
retain  Coast  Guard  approval  of  liferafts, 
the  manufacturer  must: 

(1)  Prepare  a  servicing  manual  or 
manuals  complying  with  §  160.151-37 


to  cover  each  model  and  size  of  liferaft 
that  the  manufacturer  produces.  The 
manual  or  manuals  must  be  submitted 
to  the  Commandant  for  approval. 

(2)  At  least  once  each  year,  issue  a  list 
of  revisions  to  the  manual  or  manuals, 
and  issue  a  list  of  bulletins  affecting  the 
manual  or  manuals,  that  are  in  effect. 

(3)  Make  available  to  each  servicing 
facility  approved  by  the  Coast  Guard  the 
manual  or  manuals,  the  revisions,  the 
bulletins,  the  plans,  and  any  unique 
parts  and  tools  that  may  be  necessary  to 
service  the  liferaft.  The  plans  may  be 
either  the  manufacturing  drawings,  or 
special  plans  prepared  especially  for  use 
by  servicing  technicians.  They  may  be 
incorporated  into  the  manual  or 
manuals. 

(4)  Have  a  training  program 
complying  with  §  160.151-39  for  the 
certification  of  servicing  technicians. 

(5)  Notify  the  OCMI  for  the  zone  in 
which  the  servicing  facility  is  located 
whenever  the  manufacturer  becomes 
aware  of  servicing  at  approved  facilities 
that  is  not  in  accordance  v^th  the 
requirements  of  this  subpart,  or  aware  of 
falsification  by  an  approved  facility  of 
records  required  by  this  subpart. 

(c)  A  manufactiirer  of  liferafts  not 
approved  by  the  Coast  Guard  may 
establish  servicing  facilities  approved 
by  the  Coast  Guard  for  such  liferafts  in 
the  United  States  if  the  manufacturer 
meets  the  requirements  of  paragraph  (b) 
of  this  section. 

1160.151-37    Servicing  mantiaL 

(a)  The  servicing  manual  must 
provide  instructions  on  performing  the 
following  tasks: 

(1)  Removing  the  inflatable  liferaft 
from  the  container  for  testing  without 
damaging  the  liferaft  or  its  contents. 

(2)  Examining  the  lifaraft  and  its 
container  for  damage  and  wear 
including  deteriorated  structural  joints 
and  seams. 

(3)  Determining  the  need  for  repairs. 

(4)  Performing  each  repair  which  can 
be  made  by  a  servicing  facility. 

(5)  Identifying  repairs  that  the 
manufacturer  must  perform. 

(6)  E>etermining  when  liferaft 
equipment  must  be  replaced. 

(7)  Conducting  tests  required  by 
§160.151-57. 

(8)  Repacking  the  liferaft.' 

(9)  changing  the  maximum  height  of 
stowage  of  the  liferaft  by  changing  the 
length  of  the  painter. 

(10)  Special  equipment  limitations  or 
packing  instructions,  if  any,  necessary 
to  qualify  the  liferaft  for  a  particular 
height  of  stowage. 

(11)  Changing  the  service  of  the 
liferaft  by  changing  the  contents  of  the 
equipment  pack. 


(12)  Proper  marking  of  the  liferaft 
container,  including  approval  number, 
persons'  capacity,  maximum  height  of 
stowage,  service  (equipment  pack),  and 
expiration  date  of  servicing. 

tl3)  A  list  of  parts  for— 

(i)  Survival  equipment; 

(ii)  Compressed-gas  cylinders; 

(iii)  Inflation  valves; 

(iv)  Relief  valves;  and 

(v)  Repair  equipment 

(14)  Tne  necessary  pressures  for  each 
size  of  approved  liferaft  for  conducting 
the  "Necessary  Additional  Pressure" 
test  required  by  §  160.151-57(k). 

(b)  Each  revision  to  a  servicing 
manual,  and  each  bulletin,  that 
authorizes  the  modification  of  a  liferaft, 
or  that  affects  the  compliance  of  a 
liferaft  vtdth  any  requirement  under  this 
subpart,  must  be  submitted  to  and 
approved  by  the  Commandant  Other 
revisions  and  bulletins  need  not  be 
approved,  but  a  copy  of  each  must  be 
submitted  to  the  Commandant  when 
issued. 

(c)  Each  manual  provided  under  this 
section  must  bear  the  original  signature 
of  a  representative  of  the  manufacturer 
attesting  that  it  is  a  true  copy  of  the 
manual  approved  by  the  Commandant 

{160.151-39    Training  of  servicing 
teclMiicians. 

(a)  The  training  program  for 
certification  of  servicing  technicians 
must  include — 

(1)  Training  and  practice  in  packing 
an  inflatable  liferaft,  repairing  buoyancy 
tubes,  repairing  inflation-system  valves, 
and  other  inspections  and  operations 
described  in  Uie  approved  servicing 
manual; 

(2)  An  evaluation  at  the  end  of  the 
training  to  determine  whether  each 
trainee  has  successfully  completed  the 
training;  and 

(3)  Issuance  of  a  certificate  of 
competence  to  each  technician  who 
successfully  completes  the  training. 

(b)  The  manufecturer  shall  maintain 
refresher  training  for  recertification  of 
previously  trained  servicing 
technicians.  This  training  must 
include — 

(1)  Checking  the  performance  of  the 
technicians  in  the  inspections  and 
operations,  described  in  the  manual: 

(2)  Retraining  of  the  technicians  in 
inspections  and  ofwrations  for  which 
they  are  deficient; 

(3)  Training  and  practice  in  jiew 
inspections  and  operations; 

(4)  An  evaluation  at  the  end  of  the 
training  to  determine  whether  or  not 
each  frainee  has  successfully  completed 
the  training;  and 

(5)  Issuance  of  a  certificate  of 
competence  to  each  technician  who 
successfully  completes  the  training. 
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(c)  Each  time  the  manufacturer  holds 
a  course  for  servicing  technicians  who 
will  perform  servicing  on  liferafts 
approved  by  the  Coast  Guard,  the 
manufacturer  shall  notify  the  cognizant 
OCMI  sufficiently  in  advance  to  allow, 
at  the  option  of  the  OCMI.  for  a  Coast 
Guard  inspector  or  inspectors  to  travel 
to  the  site  where  the  training  is  to  occur. 

$  160.151-41     Approval  of  servicing 
facilities. 

(a)  To  obtain  and  maintain  Coast 
Guard  approval  as  an  "approved 
servicing  facility"  for  a  particular 
manufacturer's  inflatable  liferafts,  a 
facility  must  meet  the  requirements,  and 
follow  the  procedures,  of  this  section. 

Cb)  The  owner  or  operator  of  a 
servicing  facility  desiring  Coast  Guard 
approval  shall  apply  to  the  cognizant 
CXJMI.  The  application  must  include — 

(1)  The  name  and  address  of  the 
facility; 

(2)  The  name(s)  of  its  competent 
servicing  technician(s); 

(3)  Identification  of  the 
manufacturer(s)  of  the  liferafts  the 
facility  will  service;  and 

(4)  Any  limits  or  special  conditions 
that  should  apply  to  the  approval  of  the 
facility. 

(c)  The  owner  or  operator  of  the 
servicing  facility  shall  arrange  for  an 
inspection  with  the  OCMI  to  whom  the 
owner  or  operator  applied  under 
paragraph  (b)  of  this  section.  A  currently 
trained  servicing  technician  shall 
successfully  demonstrate  the  complete 
service  to  each  make  and  type  of  liferaft 
for  which  approval  as  a  servicing 
facility  is  sought,  in  the  presence  of  a 
Coast  Guard  inspector  or  of  a  third-party 
inspector  accepted  by  the  OCMI.  or  such 
technician  shall  present  evidence  of 
having  performed  such  service  at  the 
time  of  initial  or  refresher  training.  The 
service  must  include: 

(1)  Removing  the  liferaft  from  the 
container  for  testing  without  damaging 
the  liferaft  or  its  contents; 

(2)  Examining  the  liferaft  and  its 
container  for  damage  and  wear; 

(3)  Determining  the  need  for  repairs; 

(4)  Determining  whether  equipment 
must  be  replaced; 

(5)  Conducting  the  tests  required  by 
§160.151-57; 

(6)  Repacking  the  Liferaft; 

(7)  Inflating  the  fully  packed  liferaft 
using  its  inflation  mechanism;  and 

(8)  Repairing  a  leak  in  a  main 
buoyancy  chamber,  and  subjecting  the 
repaired  chamber  to  the  Necessary 
Additional  Pressure  test  described  in 
S  160.151-57(k).  This  repair  may  be 
done  on  a  liferaft  that  actually  needs  it, 
on  one  condemned,  or  on  an  inflatable 
chamber  fabricated  of  liferaft  material 


specifically  for  this  purptose.  (An 
otherwise  serviceable  liferaft  should  not 
be  damaged  for  this  purpose.) 

(d)  Whenever  servicing  of  liferafts 
takes  place,  each  servicing  facility  must 
allow  Coast  Guard  inspectors  or  third- 
party  inspectors  accepted  by  the  OCMI 
access  to  the  place  where  the  servicing 
occurs. 

(e)  Each  servicing  facility  must 
employ  at  least  one  servicing  technician 
who  has  successfully  completed  the 
manufacturer's  training  described  in 

§  160.151-39  (a)  or  (b),  including 
training  in  the  servicing  of  davit- 
launched  liferafts  if  the  facility  will 
service  these.  The  training  must  have 
been  completed  within  the  preceding-— 

(1)  12  months  for  the  facility  to  obtain 
its  approval  to  service  the  liferafts  of  a 
particular  manufacturer;  or 

(2)  36  months  for  the  facility  to  retain 
approval  to  service  the  liferafts  of  a 
particular  manufacturer. 

§  1 60. 1 51  -43    Conditions  at  servicing 
facilities. 

(a)  Each  facility  must  maintain  a  room 
to  service  inflatable  liferafts  that — 

(1)  Is  clean; 

(2)  Is  fully  enclosed; 

(3)  Has  enough  space  to  service  the 
number  of  liferafts  likely  to  be  present 
for  service  at  one  time; 

(4)  Has  a  ceiling  high  enough  to  hold 
and  allow  overturning  of  a  fully  inflated 
liferaft  of  the  largest  size  to  be  serviced, 
or  is  furnished  with  an  equally  efficient 
means  to  facilitate  the  inspection  of 
bottom  seams; 

(5)  Has  a  smooth  floor  that  will  not 
damage  a  liferaft,  can  be  easily  cleaned, 
and  is  kept  clean  and  free  from  oil, 
grease,  and  abrasive  material; 

(6)  Is  well  lit  but  free  from  direct 
sunlight; 

(7)  Is  arranged  to  maintain  an  even 
temperature  and  low  humidity  in  each 
area  where  liferafts  are  pressure  tested, 
including  by  mechanical  air- 
conditioning  equipment  in  climates 
where  it  is  necessary; 

(8)  Is  arranged  so  that  stored  liferafts 
are  not  subjected  to  excessive  loads  and, 
if  stacked  one  directly  on  top  of  another, 
does  not  have  them  stacked  more  than 
two  liferafts  high; 

(9)  Is  efficiently  ventilated  but  free  of 
drafts;  and 

(10)  Is  a  designated  no-smoking  area. 

(b)  In  addition  to  the  roonr  required 
by  paragraph  (a)  of  this  section,  each 
facility  must  maintain  areas  or  rooms  for 
storage  of  liferafts  awaiting  servicing, 
repair,  or  delivery;  for  repair  and 
painting  of  reinforced  plastic  containers; 
for  storage  of  pyrotechnics  and  other 
materials,  such  as  spare  parts  and 
required  equipment;  and  for 
administrative  purposes. 


S  160.151-45    Equipment  required  for 
servicing  facilities. 

Each  servicing  facility  approved  by 
the  Coast  Guard  must  maintain 
equipment  to  carry  out  the  operations 
described  in  the  manufacturer's 
servicing  manual  approved  in 
accordance  with  §  160.151-35(b)(l). 
including — 

(a)  A  set  of  plans,  as  specifled  in 

§  16O.151-350))(3),  for  each  inflatable 
liferaft  to  be  serviced; 

(b)  A  current  copy  of  this  subpart; 

(c)  A  current  copy  of  the  manual 
approved  in  accordance  with  §  160.151- 
35(b)(1),  including  all  revisions  and 
bulletins  in  effect  as  indicated  on  the 
annual  list  issued  in  accordance  with 
§160.151-35(b)(2); 

(d)  Hot  presses  (if  applicable); 

(e)  Safety-type  glue  pots  or 
equivalents; 

(f)  Abrasive  devices; 

(g)  A  source  of  clean,  dry,  pressurized 
air;  hoses;  and  attachments  for  inflating  . 
liferafts; 

(h)  A  source  of  vacuum;  hoses;  and 
attachments  for  deflating  liferafts; 

(i)  Mercury  manometer,  water 
manometer,  or  other  pressure- 
measurement  device  or  pressure  gauge 
of  equivalent  accuracy  and  sensitivity; 

(j)  Thermometer; 

(k)  Barometer,  aneroid  or  merciuy; 

(1)  Calibrated  torque-wrench  for 
assembling  the  inflation  system; 

(m)  Accurate  weighing  scale; 

(n)  Repair  materials  and  equipment, 
and  spare  parts  as  specified  in  the 
applicable  manual,  except  that  items  of 
limited  "shelf  life"  need  not  be  stocked 
if  they  are  readily  available; 

(o)  A  complete  stock  of  the  survival 
equipment  required  to  be  stowed  in  the 
liferafts,  except  for  items  of  equipment 
that  are  readily  available; 

(p)  A  means  for  load-testing  davit- 
launched  liferafts,  unless  the  facility 
services  only  non-davit-launched 
liferafts; 

(q)  A  supply  of  parts  for  all  inflation 
components  and  valves  specified  in  the 
applicable  manual;  and 

(r)  A  tool  board  that  clearly  indicates 
where  each  small  tool  is  stored,  or  has 
an  equivalent  means  to  make  sure  that 
no  tools  are  left  in  the  liferaft  when 
repacked. 

f  160.151-47    ftequlrements  for  owners  or 
operator*  of  servicing  facilities. 

To  maintain  Coast  Guard  approval, 
the  owner  or  operator  of  each  servicing 
facility  approved  by  the  Coast  Guard 
must — 

(a)  Ensure  that  servicing  technicians 
have  received  sufficient  information  and 
training  to  follow  instructions  for 
changes  and  for  new  techniques  related 


to  the  inflatable  liferafts  serviced  by  the 
facility,  and  have  available  at  least  one 
copy  of  each  manufacturer's  approved 
servicing  manual,  revision,  and  bulletin; 

(b)  Calibrate  each  pressure  gauge, 
mechanically-operated  barometer,  and 
weighing  scale  at  intervals  of  not  more 
than  1  year,  or  in  accordance  with  the 
equipment  manufactiuer's 
requirements; 

(c)  Enstue  that  each  liferaft  serviced 
under  the  facility's  Coast  Guard 
approval  is  serviced  by  or  under  the 
direct  supervision  of  a  servicing 
technician  who  has  completed  the 
requirements  of  either  §  160.151-39(a) 
or  (b): 

(d)  Ensure  that  each  liferaft  serviced 
under  the  facility's  Coast  Guard 
approval  is  serviced  in  accordance  with 
the  approved  manual; 

(e)  Specify  which  makes  of  liferafts 
the  facility  is  approved  to  service  when 
representing  that  the  facility  is  approved 
by  the  Coast  Guard;  and 

(f)  Ensure  that  the  facility  does  not 
service  any  make  of  liferaft  for  an 
inspected  vessel  of  the  U.S.  or  any  other 
U.S.-flag  vessel  required  to  carry 
approved  liferafts,  unless  the  facility  is 
approved  by  the  Coast  duard  to  service 
that  make  of  liferafts. 

§160.161-40    Approval  of  servicing 
facilities  si  rsmols  sHss. 

A  servicing  facility  may  be  approved 
for  servicing  liferafts  at  a  remote  site, 
provided  that  appropriate  arrangements 
have  been  made  to  ensure  that  each 
such  site  meets  the  requirements  of 
§§160.151~41(e),  160.151-43,  and 
160.151-45.  The  facility  must  have  a 
portable  assortment  of  test  equipment, 
spaik  parts,  and  replacement  survival 
equipment  to  accompany  the  technician 
doing  the  servicing.  However,  if  repair 
of*liferaft8  will  not  be  attempted  at  a 
remote  site,  equipment  needed  for 
repair  does  not  need  to  be  available  at 
that  site.  A  facility  must  be  specifically 
authorized  in  its  letter  of  approval  to 
conduct  servicing  at  a  remote  site. 

f1iQi1S1-S1    NattcsofspprovA 

If  the  cognizant  OCMI  determines  that 
the  servicing  facility  meets  the 
applicable  requirements  of  §§  160.151- 
39  through  160.151-47,  the  OCMI 
notifies  the  facility  that  it  is  approved 
and  notifies  the  Commandant.  The 
Commandant  issues  an  approval  letter 
to  the  servicing  facility  with  copies  to 
the  OCMI  and  to  the  manufacturers) 
whose  liferafts  the  facility  is  approved 
to  service.  The  letter  will  specify  any 
limits  on  the  approval,  and  will  assign 
the  facility's  approval  code  for  use  on 
the  inspection  sticker  required  by 
§  160.151-57(mK3).  The  Commandant 


will  maintain  a  current  list  of  approved 
facilities. 

§160.151-63    Notice  to  OCM  of  ssrvlcing. 

(a)  Before  servicing  an  inflatable 
liferaft  under  the  servicing  facility's 
Coast  Guard  approval,  the  owner  or 
operator  of  the  facility  must  tell  the 
cognizant  OCMI  for  each  liferaft  to  be 
serviced — 

(1)  The  make  mid  size  of  the  lifaraft; 

(2)  The  aoB  of  the  liferaft;  and 

(3)  Whether  the  liferaft  is  due  for  a 
five-year  inflation  test 

(b)  The  OCMI  will  inform  the 
servicing  facility  whether  the  servicing 
of  the  liferaft  must  be  witnessed  by  an 
inspector. 

(c)  If  the  OCMI  requires  the  servicing 
of  the  liferaft  to  be  witnessed  by  an 
ins{>ector — 

(1)  The  servicing  facility  must  arrange 
a  schedule  with  the  OCMI  that  will 
allow  a  Coast  Guard  inspector  to  travel 
to  the  site  where  the  servicing  is  to 
occur. 

(2)  The  owner  or  operator  of  the 
servicing  facility,  by  permission  of  the 
OCMI,  may  arrange  for  the  servicing  to 
be  vvitnes«»d  instead  by  a  third-party 
inspector  accepted  by  Uie  OCMI  if  a 
Coast  Guard  marine  inspector  is  not 
available  in  a  timely  manner;  and 

(3)  The  servicing  facility  must  not 
begin  servicing  the  liferaft  until  the 
inspector  arrives  at  the  site. 

(d)  No  deviation  from  servicing- 
manual  procedures  may  occur  without 
the  prior  approval  of  the  OCMI.  To 
request  the  approval  of  a  deviation,  the 
owner  or  operator  of  the  servicing 
facility  shall  notify  the  OCMI  of  the 
proposed  deviation  from  the 
procedures,  and  must  explain  to  the 
OCMI  the  need  for  the  deviation. 

§l60.l5l-«5    WlUidiawial  of  approval, 
(a)  The  OCMI  may  withdraw  the 
approval  of  the  servicing  facility,  or  may 
suspend  its  approval  pending  correction 
of  deficiencies,  if  the  Coast  Guard 
inspector  or  accepted  third-party 
inspector  finds  that — 

(1)  The  facility  does  not  meet  the 
requirements  of  §§  160.151-41  through 
160.151-47,  or 

(2)  The  servicing  is  not  performed  in 
accordance  with  §  160.151-57. 

(h)  A  withdrawal  of  approval  may  be 
appealed  in  accordance  with  part  1, 
subpart  1.03,  of  this  chapter. 

(c)  The  OCMI  may  remove  a 
suspension  pending  correction  of 
deficiencies  if  the  servicing  facility 
demonstrates  that  the  deficiencies  have 
been  corrected. 

§160.151-67    Servicing  procsdurs. 

(a)  Each  inflatable  liferaft  serviced  by 
a  servicing  facility  approved  by  the 


Coast  Guard  must  be  inspected  and 
tested  in  accordance  with  paragraphs  (b) 
through  (r)  of  this  section,  and  the 
manufacturer's  servicing  manual 
approved  in  accordance  with  $  160.151— 
35(b)(1). 

(b)  The  following  procedures  must  be 
carried  out  at  each  servicing: 

(1)  The  working-pressure  leakage  test 
described  in  IMO  Resolution  A.689(17), 
paragraph  2/5.1.5,  must  be  conducted. 

(2)  Inflation  hoses  must  be 
pressurized  and  checked  for  damage 
and  leakage  as  part  of  the  woiidng- 
presstire  leakage  test,  or  in  a  separate 
test 

(3)  An  inflatable  floor  must  be  inflated 
until  it  is  firm,  and  let  stand  for  one 
hour.  The  inffatable  floor  must  still  be 
firm  at  the  end  of  the  hour. 

(4)  The  seams  connecting  the  floor  to 
the  buoyancy  tube  must  be  checked  for 
slippage,  rupture,  and  lifting  of  edges. 

(5)  Each  item  of  survival  equipment 
must  be  examined,  and — 

(i)  Replaced  if  its  expiration  date  has 
passed;  and 

(ii)  Otherwise,  repaired  or  replaced  if 
it  is  damaged  or  unserviceable. 

(6)  Each  battery  must  be  replaced  with 
a  fresh  one  if — 

(i)  Its  expiration  date  has  passed; 
(ii)  It  has  no  expiration  date;  or 
(iii)  It  is  to  return  to  service  in  an  item 
of  survival  equipment,  but  its  measured 
voltage  is  less  than  its  rated  voltage. 

(7)  Each  power  cell  for  the  top  and 
inside  canopy  lights  must  be  inspected 
and  tested  as  prescribed  in  the  servicing 
manual  unless  it  is  a  battery  serviced  in 
accordance  with  paragraph  (bK6)  of  this 
section.  Each  cell  that  is  tested  and 
foimd  satisfactcny  may  be  reinstalled. 
Each  cell  that  is  outdated,  is  not  tested, 
or  fails  the  test  must  be  replaced. 

(8)  If  the  liferaft  is  equipped  with  an 
Emergency  Position-Indicating  Radio 
Beacon  (EFIRB)  or  a  Search  and  Rescue 
Transponder  (SART),  the  EPIRB  or 
SART  must  be  inspected  and  tested  in 
accordance  with  the  manufacturer's 
instructions.  An  EPIRB  must  be  tested 
using  the  integrated  test  circuit  and 
output  indicator  to  determine  whether  it 
is  operative.  Each  EPIRB  or  SART  not 
operative  must  be  repaired  or  replaced. 

(9)  The  manual  inflation-pump  must 
be  tested  for  proper  operation. 

(10)  Each  (famaged,  faded,  or  incorrect 
instruction  label  or  identification  label 
on  the  liferaft  or  its  container  must  be 
replaced. 

(11)  Each  liferaft  must  be  examined  to 
ensure  that  it  is  properly  marked  with 
retroreflective  matraial.  The 
arrangement  of  the  retroreflective 
material  must  meet  the  requirements  of 
IMO  Resolution  A.658(16).  Damaged  or 
missing  retroreflective  material  must  be 
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replaced  with  Type  I  material  approved 
under  part  164,  subpart  164.018,  of  this 
subchapter  as  complying  with  SOLAS. 
(12)  Each  inflation  cylinder  must  be 
weighed.  If  its  weight  loss  exceeds  five 
percent  of  the  weight  of  the  charge,  it 
must  be  recharged. 

(c)  When  an  inflation  cylinder  is 
recharged  for  any  reason,  the  following 
inflation-head  components  must  be 
renewed: 

(1)  The  poppet-pin  assembly,  if  any. 

(2)  Each  plastic  or  elastomeric  seal, 
and  each  other  part  that  deteriorates 
with  age. 

(d)  Each  recharged  inflation  cylinder 
must  stand  for  at  least  two  weelis  and 
be  checked  for  leakage  by  weighing 
before  being  installed  in  a  liferaft.  An 
alternative  mechanical  or  chemical  test 
for  fast  detection  of  leakage  may  be  used 
if  the  servicing  manual  approved  by  the 
Commandant  in  accordance  with 
§160.151-35(b)(l)  provides  for  it. 

(e)  Each  inflation  cylinder  that 
requires  a  hydrostatic  test  under  49  CFR 
173.34  must  be  tested  and  marked  in 
accordance  with  that  section. 

(f)  At  every  second  servicing  of  a 
davit-launched  liferaft,  the  launching- 
load  test  in  paragraph  2/5.2  of  IMO 
Resolution  A.689(17)  must  be 
conducted. 

(g)  At  every  fifth  aimual  servicing, 
before  the  conduct  of  the  tests  and 
inspections  required  in  paragraphs  (b) 
through  of  this  section,  each  liferaft 
must  be  removed  from  its  container  and, 
while  still  folded,  inflated  by  the 
operation  of  its  gas-inflation  system. 

(h)  Each  liferaft  showing  minor  leaks 
during  the  gas  inflation  test  conducted 
in  accordance  with  paragraph  (g)  of  this 
section,  may  be  repaired. 

(i)  Each  liferaft  ten  or  more  years  past 
its  date  of  manufacture  must  be 
condemned  if  it  leaks  extensively,  or 
shows  fabric  damage  other  than  minor 
porosity,  during  the  gas  inflation  test 
conducted  in  accordance  with 
paragraph  (g)  of  this  section. 

(j)  After  the  gas  inflation  test 
conducted  in  accordance  with 
paragraph  (g)  of  this  section,  the  liferaft 
may  be  evacuated  and  refilled  with  air 
for  the  tests  in  paragraphs  (b)  through  (0 
of  this  section. 

(k)  At  each  annual  servicing  of  a 
liferaft  ten  or  more  years  past  its  date  of 
manufacture  during  which  the  gas- 
inflation  test  in  paragraph  (g)  of  this 
section  is  not  conducted,  a  "Necessary 
Additional  Pressure"  (NAP)  test  must  be 
conducted.  Before  the  tests  and 
inspections  required  in  paragraphs  (b) 
through  (f)  of  this  section  are  conducted, 
the  NAP  test  must  be  completed,  using 
the  following  procedure: 


(1)  Plug  or  otherwise  disable  the 
pressure-relief  valves. 

(2)  Gradually  raise  the  pressure  to  the 
lesser  of  2  times  the  design  working 
pressure,  or  that  specified  in  the 
manufacturer's  servicing  manual  as 
sufficient  to  impose  a  tensile  load  on  the 
tube  fabric  of  20  percent  of  its  minimum 
required  tensile  strength. 

(3)  After  5  minutes,  there  should  be 
no  seam  slippage,  cracking,  other 
defects,  or  pressure  drop  greater  than  5 
percent.  If  cracking  in  the  buoyancy 
tubes  is  audible,  accompanied  by 
pressure  loss,  condemn  the  liferaft.  If  it 
is  not,  reduce  the  pressure  in  all 
buoyancy  chambers  simultaneously  by 
enabling  the  pressure-relief  valves. 

(1)  At  each  annual  servicing  of  a 
liferaft  10  or  more  years  past  its  date  of 
manufacture,  the  integrity  of  the  seams 
connecting  the  floor  to  the  buoyancy 
tube  must  be  checked  by  the  following 
procedure,  or  an  equivalent  procedure 
specified  in  the  manufacturer's 
approved  servicing  manual: 

(1)  With  the  buoyancy  tube  supported 
a  sufficient  distance  above  the  floor  of 
the  servicing  facility  to  maintain 
clearance  during  the  test,  a  person 
weighing  not  less  than  75  kg  (165  lb) 
shall  walk  or  crawl  around  the  entire 
perimeter  of  the  floor  of  the  liferaft. 

(2)  The  seams  connecting  the  floor  to 
the  buoyancy  tube  must  then  be 
inspected  for  slippage,  rupture,  and 
lifting  of  edges. 

(mfThe  servicing  facility  must 
complete  the  following  for  each  liferaft 
that  passes  these  inspections  and  tests: 

(1)  Permanently  mark  the  liferaft  on 
its  outside  canopy,  or  on  a  servicing- 
record  panel  on  an  interior  portion  of 
one  of  its  buoyancy  tubes  near  an 
entrance,  with — 

(i)  The  date  of  the  servicing; 

(ii)  The  identiflcation  and  location  of 
the  servicing  facility;  and 

(iii)  If  applicable,  an  indication  that 
the  special  fifth-year  servicing  was 
performed. 

(2)  On  or  before  July  1, 1998, 
permanently  and  legibly  mark  oh  the 
identification  device  provided  in 
accordance  with  §  160.151-17(c),  or  on 
the  outside  canopy  of  the  liferaft,  the 
name,  if  known,  of  the  vessel  on  which 
the  raft  will  be  installed  or  the  name,  if 
known,  of  the  vessel  owner. 

(3)  On  or  before  November  10, 1997, 
affix  an  inspection  sticker  to  the  liferaft 
container  or  valise.  The  sticker  must  be 
of  a  type  that  will  remain  legible  for  at 
least  2  years  when  exposed  to  a  marine 
environment,  and  that  cannot  be 
removed  without  being  destroyed.  The 
sticker  must  be  about  100  mm  x  150  mm 
(4  by  6  inches),  with  the  last  digit  of  the 
year  of  expiration  superimposed  over  a 


background  color  that  corresponds  to 
the  colors  specified  for  the  validation 
stickers  for  recreational-boat  numbers  in 
33  CFR  174.15(c),  and  be  marked  with 
the  Coast  Guard  identifying  insignia  in 
accordance  with  the  requirements  of  33 
CFR  23.12.  The  sticker  must  also 
contain  the  following: 

(i)  The  name  of  the  manufacturer  of 
the  liferaft. 

(ii)  The  year  and  month  of  expiration 
determined  in  accordance  with 
paragraph  (n)  of  this  section. 

(iii)  Identification  of  the  servicing 
facility,  printed  on  the  sticker  or 
indicated  on  the  sticker  by  punch  using 
an  approval  code  issued  by  the 
Commandant. 

(n)  The  expiration  date  of  the 
servicing  sticker  is  12  months  after  the 
date  the  .liferaft  was  repacked,  except 
that: 

(1)  For  a  new  liferaft,  the  expiration 
date  may  be  not  more  than  two  years 
after  the  date  the  liferaft  was  first 
packed, if — 

(i)  Dated  survival  equipment  in  the 
liferaft  will  not  expire  before  the  sticker 
expiration  date;  and 

(ii)  The  liferaft  will  not  he  installed  on 
a  vessel  certificated  under  SOLAS. 

(2)  For  a  liferaft  stored  indoors,  under 
controlled  temperatures  (between  0  "C 
(32  "F)  and  45  "C  (113  "F)).  for  not  more 
than  6  months  from  the  date  it  was 
serviced  or  first  packed,  the  expiration 
date  may  be  extended  up  to  the  length 
of  time  the  liferaft  remained  in  storage. 

(3)  For  a  liferaft  stored  indoors,  under 
controlled  temperatures  (between  0  "C 
(32  »F)  and  45  'C  (113  "F)).  for  not  more 
than  1 2  months  from  the  date  it  was 
serviced  or  first  packed,  the  expiration 
date  may  be  extended  up  to  the  length 
of  time  the  liferaft  remained  in  storage, 
if  the  liferaft  is  opened,  inspected,  and. 
repacked  in  a  servicing  facility 
approved  in  accordance  with 

§§  160.151-49  and  160.151-51.  When 
the  liferaft  is  opened — 

(i)  The  condition  of  the  liferaft  must 
be  visually  checked  and  found  to  be 
satisfactory; 

(ii)  The  inflation  cylinders  must  be 
checked  and  weighed  in  accordance 
with  paragraph  (b)(12)  of  this  section; 

(iii)  All  survival  equipment  whose 
expiration  date  has  passed  must  be 
replaced;  and 

(iv)  All  undated  batteries  must  be 
replaced. 

(o)  The  servicing  facility  must  remove 
and  destroy  the  markings  of  Coast  Guard 
approval  on  each  liferaft  condemned  in 
the  course  of  any  servicing  test  or 
inspection. 

(p)  The  servicing  facility  must  issue  a 
certificate  to  the  liferaft  owner  or 


owner's  agent  for  each  liferaft  it 
services.  The  certificate  must  include — 

(1)  The  name  of  the  manufacturer  of 
the  liferaft; 

(2)  The  serial  number  of  the  liferaft; 

(3)  The  date  of  servicing  and 
repackiiig; 

(4)  A  record  of  the  fifth-year  gas- 
inflation  test  required  in  paragraph  (g) 
of  this  section,  whenever  that  test  is 
performed; 

(5)  A  record  of  the  hydrostatic  test  of 
each  inflation  cylinder  required  in 
paragraph  (e)  of  this  section,  whenever 
that  test  is  performed; 

(6)  A  record  of  any  deviation  bom  the 
procedures  of  the  manufactiu«r's 
servicing  manual  authorized  by  the 
OCMI  in  accordance  with  §  160.151- 
53(d); 

{7)  The  identification  of  the  servicing 
facility,  including  its  name,  address, 
and  the  approval  code  assigned  by  the 
Commandant  in  accordance  with 
§160.151-51; 

(8)  The  name,  if  known,  of  the  vessel 
or  vessel  owner  receiving  the  liferaft; 
and 

(9)  The  date  the  liferaft  is  returned  to 
the  owner  or  owner's  agent. 

(q)  The  servicing  facility  must  keep  a 
record  of  each  liferaft  approved  by  the 
Coast  Guard  that  it  services  for  at  least 
five  years,  and  must  make  those  records 
available  to  the  Coast  Guard  upon 
request.  Those  records  must  include — 

(1)  The  serial  number  of  the  liferaft; 

(2)  The  date  of  servicing  and 
repacking; 

(3)  The  identification  of  any  Coast 
Guard  or  third-,party  inspector  present; 

(4)  The  name,  if  known,  of  the  vessel 
or  vessel  owner  receiving  the  liferaft; 
and 

(5)  The  date  the  liferaft  is  returned  to 
the  owner  or  owner's  agent. 

(r)  The  servicing  facility  must  prepare 
and  transmit  to  the  OCMI,  at  least 
annually,  statistics  showing  the  nature 
and  extent  of  damage  to  and  defects 
found  in  liferafts  during  servicing  and 
repair.  The  facility  must  notify  the 
OCMI  immediately  of  any  critical  '^ 

defects  it  finds  that  may  affect  other 
liferafts. 

§  160.151-69    Operating  instructions  and 
information  for  ttie  ship's  training  manual. 

(a)  The  liferaft  manufacturer  shall 
make  operating  instructions  and 
information  for  the  ship's  training 
manual  available  in  English  to 
purchasers  of  inflatable  liferafts 
approved  by  the  Coast  Guard,  to  enable 
vessel  operators  to  meet  regulations  III/ 
18.2, 19.3,  51*  and  52  of  SOLAS. 

(b)  The  instructions  and  information 
required  by  paragraph  (a)  of  this  section 
may  be  combined  with  similar  material 


for  hydrostatic  releases  or  launching 
equipment,  and  must  explain — 

(1)  Release  of  the  inflatable  liferaft 
from  its  stowage  position; 

(2)  Launching  of  the  liferaft; 

(3)  Survival  procedures,  including 
instructions  for  use  of  survival 
equipment  aboard;  and 

(4)  Shipboard  installations  of  the 
liferaft. 

(c)  The  operating  instructions 
required  by  paragraphs  (a)  and  (b)  of 
this  section  must  also  be  made  available 
in  the  form  of  an  instruction  placard. 
The  placard  must  be  not  greater  than  36 
cm  (14  in.)  by  51  cm  (20  in.],  made  of 
durable  material  and  suitable  for  display 
near  installations  of  liferafts  on  vessels, 
providing  simple  procedures  and 
illustrations  for  launching,  inflating, 
and  boarding  the  liferaft. 

§  160.151-61  IMaintenanca  instrudiens. 

(a)  The  liferaft  manufacturer  shall 
make  maintenance  instructions 
available  in  English  to  purchasers  of 
inflatable  liferafts  approved  by  the  Coast 
Guard,  to  enable  vessel  operators  to 
meet  regulations  III/19.3  and  III/52  of 
SOLAS. 

(b)  The  maintenance  instructions 
required  by  paragraph  (a)  of  this  section 
must  include — 

(1)  A  checklist  for  use  in  monthly, 
external,  visual  inspections  of  the 
packed  liferaft; 

(2)  An  explanation  of  the 
requirements  for  periodic  servicing  of 
the  liferaft  by  an  approved  servicing 
facility;  and 

(3)  A  log  for  maintaining  records  of 
inspections  and  maintenance. 

PART  199— UFESAVING  SYSTEMS 
FOR  CERTAIN  INSPECTED  VESSELS 

11.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  46  CFR 
1.46. 

12.  In  §  199.190,  revise  paragraphs 
(g)(3)  introductory  text  and  (g)(3)(i)  to 
read  as  follows: 

§199.190    Operational  readiness, 
maintenance,  and  inspection  of  Jifesaving 
equipment 

•        *        •        •        • 

(g)  Servicing  of  inflatable  lifesaving 
appliances,  inflated  rescue  boats,  and 
marine  evacuation  systems.  *  *  • 

(3)  Each  inflatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced — 

(i)  In  accordance  with  servicing 
procedures  meeting  the  requirements  of 
part  160,  subpart  160.151  of  this 
chapter;  and 


Dated:  May  2, 1997. 
Jowph  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  97-11897  Filed  5-8-97;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  90-66,  RM-7130, 7368and 
7369] 

Radio  Broadcasthig  ServiCM;  Lincoln. 
Osage  Baach.  Staalvilla  and  Warsaw. 
MO 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  document  dismisses  in 
part  the  petition  for  reconsideration  in 
this  proceeding  filed  by  Twenty  One 
Sound  Communications,  Inc.  of  our 
Memorandum  Opinion  and  Order,  61 
FR  29311  (June  10. 1996)  as  repetitious 
under  Section  1.429  of  the 
Commission's  Rules.  In  all  other 
respects,  this  document  denies  Twenty 
One  Sound's  reconsideration  petition 
and  affirms  the  dismissal  of  its 
counterproposal.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  May  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-66,  adopted  April  23, 
1997  and  released  May  2, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  &t>m  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W..  Suite  140. 
Washington,  D.C.  20037. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  97-12170  Filed  5-8-97;  «:45  am] 
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-ms  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  the  linel 
rules. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5CFR  Part  1603 

Thrift  Savings  Plan  Vesting 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

action:  Proposed  rule  with  request  for 

comments. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  a  proposed 
rule  with  request  for  comments 
concerning  vesting  in  amoiuits 
contributed  to  the  Thrift  Savings  Plan 
(TSP)  by  or  on  behalf  of  an  employee. 
This  proposed  rule  would  conform  the 
Board's  vesting  regulations  to  the 
Federal  Employees'  Retirement  System 
Technical  Corrections  Act  of  1988. 
update  the  terms  used  in  these 
regulations  to  match  those  used 
throughout  5  CFR  chapter  VI,  and 
clarify  the  language  of  several 
provisions  of  the  interim  regulations. 
DATES:  Comments  must  be  received  on 
or  before  Jime  9, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Patrick  J.  Forrest,  Federal  Retirement 
Thrift  hi  vestment  Board,  1250  H  Street, 
NW.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Forrest.  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335, 100  SUt  514. 
codified,  as  amended,  largely  at  5  U.S.C 
8401-8479  (1994).  The  TSP  is  a  tax- 
deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
estabUshed  under  section  401  (k)  of  the 
Internal  Revenue  Code.  The  vesting 
provisions  of  FERSA  are  found  at  5 
U.S.C.  8432(g)  and  8432b. 

On  August  12, 1987,  the  Board 
pubUshed  in  the  Federal  Register  (52 
FR  29635)  an  interim  nde  with  request 
for  comments.  The  interim  rule 


established  5  CFR  part  1603  to 
implement  the  vesting  provisions  of 
FERSA.  On  January  7, 1991,  the  Board 
published  in  the  Federal  Register  (56 
FR  600)  an  amendment  to  the  interim 
rule.  The  amendment  to  the  interim  rule 
revised  the  definition  of  "separation 
from  government  service"  from  a 
separation  of  more  than  three  days  to  a 
separation  of  more  than  30  days.  On 
May  9. 1995.  the  Board  published  in  the 
Fedoal  Register  (60  FR  24535)  an 
interim  rule  with  request  for  comment. 
The  interim  rule  implemented  section  4 
of  the  Uniformed  Services  Employment 
and  Reemployment  Rights  Act 
(USSERA).  Pub.  L.  103-353, 108  Stat. 
3149.  3170-73.  Section  4  of  USSERA 
added  section  8432b  to  title  5  of  the 
United  States  Code,  providing  that 
certain  mihtary  service  will  count  for 
TSP  vesting  purposes.  The  Board 
received  no  comments  on  any  of  the 
preceding  Federal  Register 
publications. 

Section  1603.2(b)  of  this  proposed 
rule  provides  that  a  TSP  participant's 
first  conversion  contributions  (which 
are  defined  in  a  new  definition  at 
proposed  section  1603.1)  are 
immediately  vested.  Under  FERSA,  first 
conversion  contributions  have  always 
been  excepted  from  the  years-in-service 
vesting  requirements.  5  U.S.C.  8432(g). 
However,  previous  Board  regulations 
addressed  this  issue  only  by 
implication:  an  expUcit  treatment  of  the 
first  conversion  contributions  issue 
could  help  avoid  confusion. 

Section  1603.2(d)  conforms  the  TSP 
vesting  regulations  to  section  115  of  the 
Federal  Employees'  Retirement  System, 
Technical  Corrections  Act  (FERSTC), 
Pub.  L.  100-238, 101  Stat.  1744. 1751 
(1988)  (codified  at  5  U.S.C.  8432(g)), 
which  provides  that  a  participant's 
agency  automatic  (1%)  contributions  are 
not  forfeited  if  the  participant  dies 
before  completing  the  niunber  of  years 
in  service  that  are  normally  required 
before  such  amtributioos  are  vested. 
Because  the  effective  date  of  FERSTC 
was  January  8, 1988,  proposed  section 
1603.2(d)  explains  that  the  agency 
automatic  (1%)  contributions  of 
participants  who  died  before  January  8. 
1988,  were  subject  to  the  years-in- 
service  vesting  requironents.  The  Board 
implemented  the  change  required  by 
section  1 15  of  FERSTC  on  January  8. 
1988. 


Proposed  sections  1603.3  (a)  and  (b). 
and  the  proposed  new  definitions  of 
"separation  date"  and  "separation  from 
Government  service"  at  section  1603.1, 
together  explain  that  a  participant  does 
not  separate  from  Government  service 
for  TSP  vesting  purposes  unless  he  or 
she  has  a  break  in  service  of  more  than 
30  calendar  days.  They  also  explain  that 
a  participant  must  have  fulfilled  the 
years-of-service  requirement  at  the  time 
of  separation  to  avoid  the  forfeiture  of 
agency  automatic  (1%)  contributions 
and  attributable  earnings.  Proposed 
sections  1603.3  (a)  and  (b)  and  the  new 
definitions  do  not  create  new  rules;  they 
rewrite  and  reorganize  the  Board's 
regulations  to  make  the  current  rules 
which  govern  the  computation  of  years- 
of-service  easier  to  understand. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees.  ' 

Paperwork  Reduction  Act 

Icertify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201.  Pub.  L. 
104-4. 109  Stat.  48.  64,  the  effect  of 
these  regulations  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  These 
regulations  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat 
48,  64-65.  is  not  required. 

SdhmiaskM  to  Congress  and  the 
Gcacral  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  interim  nile  is 
not  a  major  rule  as  defined  at  5  U.S.C. 
804(2). 


List  of  Subjects  in  5  CFR  Part  1603  ; 

Employee  benefits  plans.  Government 
employees.  Pensions,  Retirement. 

Federal  Retirement  Thrift  Investment 
Board. 

Roger  W.  Mehle, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Part  1603  is  proposed 
to  be  amended  as  follows: 

PART  1603— VESTING 

1.  The  authority  citation  for  part  1603 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8432(g).  8432b(h)(l), 
8474  (b)(5)  and  (c)(1). 

2.  Section  1603.1  is  revised  to  read  as 
follows: 

1603.1    Definitions. 

Terms  used  in  this  part  shall  have'  the 
following  meaning: 

Agency  automatic  (1  %)  contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(1); 

CSRS  means  the  Civil  Service 
Retirement  System  established  by  5 
U.S.C.  chapter  83,  subchapter  ID,  and 
any  equivalent  Federal  Government 
retirement  plan; 

CSRS  employee  means  any  employee. 
Member,  or  participant  covered  by 
CSRS,  including  employees  authorized 
to  contribute  to  the  Thrift  Savings  Plan 
under  5  U.S.C.  8351,  or  5  U.S.C.  8440a 
to  8440d; 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by  5 
U.S.C.  chapter  84,  and  any  equivalent 
Federal  Government  retirement  plan; 

FERS  employee  means  an  employee. 
Member,  or  participant  covered  by 
FERS; 

First  conversion  contributions  refers 
to  the  retroactive  agency  contributions, 
including  interest  on  these 
contributions,  made  under  5  U.S.C. 
8432(c)(3)(C)  to  the  TSP  accounts  of 
employees  who  were  automatically 
converted  to  the  Federal  Employees* 
Retirement  System  on  January  1, 1987; 

Individual  account  means  the  total  of 
all  sums  contributed  to  the  Thrift 
Savings  Plan  by  or  on  behalf  of  a  CSRS 
employee  or  FERS  employee,  plus 
earnings  allocated  to  the  employee's 
account  imder  5  CFR  part  1645; 

Separation  date  means  the  effective 
date  of  an  employee's  separation  fixtm 
Government  service;  ' 

Separation  from  Government  service 
has  the  same  meaning  as  provided  in  5 
CFR  1650.3; 

Service  means: 

(1)  Any  non-military  service  that  is 
creditable  under  either  5  U.S.C.  chapter 
83.  subchapter  ID,  or  5  U.S.C.  8411, 


provided  however,  that  such  service  is 
to  be  determined  vtrithout  regard  to  any 
time  limitations,  any  deposit  or 
redeposit  requirements  contained  in 
those  statutory  provisions  after 
performing  the  service  involved,  or  any 
requirement  that  the  individual  give 
written  notice  of  that  individual's  desire 
to  become  subject  to  the  retirement 
system  established  by  5  U.S.C.  chapters 
83  or  84;  or 

(2)  Any  military  service  creditable 
imder  the  provisions  of  5  U.S.C. 
8432b(h)(l)  and  the  regulations  issued 
at  5  CFR  part  1620.  subpart  H; 

Vested  means  those  amounts  in  an 
individual  accoimt  which  are 
nonforfeitable;  and 

Year  of  service  means  one  full 
calendar  year  of  service. 

3.  Section  1603.2  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (d)  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

1603.2  Basic  vesting  rules. 

•        •        *        *       .  • 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  all  amounts  in  a  FERS 
employee's  individual  account 
(including  all  first  conversion 
contributions)  are  immediately  vested. 

(c)  Except  as  provided  in  paragraph 

(d)  of  this  section,  upon  separation  from 
Government  service  without  meeting 
the  applicable  service  requirements  of 

§  1603.3,  a  FERS  employee's  agency 
automatic  (1%)  contributions  and 
attributable  earnings  will  be  forfeited. 

(d)  If  a  FERS  employee  dies  (or  died) 
after  January  7, 1988.  without  meeting 
the  applicable  service  requirements  set 
forth  in  §  1603.3,  the  agency  automatic 
(1%)  contributions  and  attributable 
earnings  in  his  or  her  individual 
account  are  deemed  vested  and  shall  not 
be  forfeited.  If  a  FERS  employee  died  on 
or  before  January  7, 1988,  without 
meeting  those  service  requirements,  his 
or  her  agency  automatic  (1%) 
contributions  and  attributable  earnings 
are  forfeited  to  the  Thrift  Savings  Plan. 

4.  Section  1603.3  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

1603.3  Service  requirements. 

(a)  Except  as  provided  imder 
paragraph  (b)  of  this  section,  FERS 
employees  will  be  vested  in  their  agency 
automatic  (1%)  contributions  and 
attributable  earnings  upon  separating 
from  Government  only  if,  as  of  their 
separation  date,  they  have  completed 
three  years  of  service. 

(b)  FERS  employees  will  be  vested  in 
their  agency  automatic  (1%) 
contributions  and  attributable  earnings 


upon  sepaiatiing  fronr^nttamenir  ' 
service  if,  as  of  their  separation  date, 
they  have  completed  two  years  of 
service  and  they  are  serving  in  one  of 
the  following  positions: 
•        •        •        •        • 

(FR  Doc  97-12167  Filed  5-«-«7;  8:45  am) 
BHJJNQ  CODE  67aO-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  OFR  Part  1640 

Periodic  Participant  Statements 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  proposes  to  amend  the 
Board's  interim  regulations  concerning 
periodic  information  to  be  furnished  to 
participants  in  the  Thrift  Savings  Plan 
(TSP).  The  regulations  implement 
various  provisions  of  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA).  as  amended.  The 
proposed  rule  would  clarify  the  types  of 
periodic  information  provided  to 
participants  in  the  TSP,  conform 
definitions  in  the  interim  regulations  to 
those  found  in  the  Board's  other 
regulations,  and  otherwise  make  the 
proposed  regulations  easier  to  read. 
DATES:  Comments  must  be  received  on 
or  before  June  9, 1997. 

ADDRESSES:  Comments  may  be  sent  to 
Merritt  A.  Willing,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street. 
N.W.,  Washington,  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT:       " 
Merritt  A.  Willing  on  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  a  defined  contribution  plan  for 
Federal  employees  established  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA),  Pub.  L.  99-335, 
100  Stat.  514  (codified,  as  amended, 
largely  at  5  U.S.C.  8401-8479).  The  TSP 
is  a  tax-deferred  retirement  savings  plan 
for  Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
estabhshed  under  section  401  (k)  of  the 
Internal  Revenue  Code.  The  requirement 
that  periodic  statements  be  provided  to 
participants  by  the  TSP  is  foimd  at  5 
U.S.C.  8439(c).  On  June  1. 1987.  the 
Board  published  an  interim  rule  with 
request  for  comments  in  the  Federal 
Register  (52  FR  20371)  which 
implemented  the  periodic  statement 
provision  of  FERSA.  The  Board  has 
received  comments  from  employees  and 
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agencies  suggesting  that  the  Board  issue 
periodic  statements  more  than  twice  a 
year.  The  Board  considered  these 
comments  but  decided  not  to  issue 
statements  more  often  than  is  required 
by  statute  because  of  the  administrative 
cost  associated  with  additional 
statements,  which  is  an  expense  borne 
by  all  TSP  participants. 

Section  1640.1  contains  definitions  of 
words  or  terms  used  throughout  the 
regulation.  Some  of  the  definitions 
contained  in  the  interim  regulations 
would  be  amended  by  the  proposed  rule 
to  conform  them  to  the  Board's  other 
regulations  issued  at  5  CFR  chapter  VI. 

Section  1640.2  requires  the  Board  to 
provide  information  to  each  TSP 
participant  at  least  once  every  six 
months,  no  later  than  30  days  before  the 
last  month  of  an  open  season. 

Sections  1640.3  and  1640.4  set  forth 
the  type  of  information  that  will  be 
furnished  to  a  participant  regarding  the 
status  of  his  or  her  individual  accotmt 
during  the  reporting  period. 

Section  1640.5  describes  the 
information  to  be  furnished  to 
participants  relating  to  investments  in 
the  three  investment  funds  described  in 
5  U.S.C.  8438.  Two  types  of  information 
are  provided:  (1)  a  description  of  the 
investment  fund,  and  (2)  a  five-year 
history  of  the  performance  of  that  type 
of  investment. 

Section  1640.6  provides  that 
individual  account  statements  will  be 
mailed  to  TSP  participants  by  the 
Board's  record  keeper.  Information 
regarding  the  TSP  investments  may 
either  be  mailed  to.TSP  participants  or 
included  mth  other  informational 
material  that  is  distributed  in  a  way 
reasonably  designed  to  reach  TSP 
participants. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal 
Government  procedures  related  to  the 
TSP. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unlundcd  Mandate*  Reform  Act  of 
1M5 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201,  Pub.  L. 
104-4. 109  SUt.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 


expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48,  64-65,  is  not  required. 

Submiasion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  die  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  in  section  804(2). 

List  of  Subjects  in  5  CFR  Part  1640 

Employee  Benefit  Plans,  Government 
employees,  Pensions,  Reporting  and 
recordkeeping  requirements, 
Retirement 

Federal  Retiremeat  Thrift  Investment 
Board. 

RogwW.MeUe. 
Executive  Director. 

For  the  reasons  set  forth  in  the 
preamble,  part  1640  of  chapter  VI  of  tide 
5  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1640— PERIODIC  PARTICIPANT 
STATEMENTS 

1.  The  authority  citation  for  part  1640 
continues  to  read  as  follows: 

Aathority:  5  U.S.C.  8439(cKl)  and  (c)(2).  5 
U.S.C  M74  (b)(5)  and  (cHD- 

2.  Section  1640.1  is  amended  by 
removing  the  definitions  of  "Employee 
contribution,"  "Employer  basic 
contribution,"  "Employer  matching 
contribution,"  "Source,"  "Thrift 
Savings  Fund,"  "Thrift  Savings  Plan  or 
Plan,  "  and  "Thrift  Savings  Plan  Service 
Office,"  by  revising  the  definitions  of  "C 
Fund,"  "Executive  Director,"  "F  Fund," 
"G  Fimd,"  "Individual  account," 
"Investment  fund,"  "Open  season,"  and 
"Participant."  and  by  adding,  in 
alphabetical  order,  three  new 
definitions  to  read  as  follows: 

f164ai    Definitions. 

•        •        •        *        * 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(C); 

Executive  Director  means  the 
Executive  Director  of  the  Board 
described  in  5  U.S.C.  8474; 

F  Fund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  8438(b)(1)(B); 

G  Fund  means  the  Government 
Securities  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(A); 


Individual  account  means  the  accoimt 
established  for  a  participant  in  the 
Thrift  Savings  Plan  under  5  U.S.C. 
8439(a); 

Investment  fund  means  either  the  G 
Fund,  the  F  Fimd,  or  the  C  Fimd,  or  any 
other  Thrift  Savings  Plan  investment 
fund  created  after  [the  effective  date  of 
the  final  rule]; 

Open  season  means  the  period  during 
which  participants  may  choose  to  begin 
making  contributions  to  the  Thrift 
Savings  Plan,  to  change  or  discontinue 
the  amount  they  are  currendy 
contributing  to  the  Thrift  Savings  Plan 
(without  losing  the  right  to  recommence 
contributions  the  next  open  season),  or 
to  allocate  prospective  contributions  to 
the  Thrift  Savings  Plan  among  the 
investment  funds; 

Participant  means  any  person  with  an 
individual  account  in  the  Thrift  Savings 
Plan,  or  who  would  have  an  account  in 
the  Thrift  Savings  Plan  but  for  an 
employing  agency  error; 

Record  Keeper  means  the  entity  that  is 
engaged  by  the  Board  to  perform  record 
keeping  services  for  the  'Thrift  Savings 
Plan.  As  of  (the  effective  date  of  the 
final  rule],  the  record  keeper  is  the 
National  Finance  Center,  Office  of  the 
Chief  Financial  Officer,  United  States 
Department  of  Agricidture,  located  in 
New  Orleans,  Louisiana. 

Source  of  contributions  means  either 
agency  automatic  (1%)  contributions 
under  5  U.S.C  8432(c)(1)  or  8432(c)(3), 
agency  matching  contributions  under  5 
U.S.C.  8432(c)(2),  or  employee 
contributions  under  5  U.S.C.  8351,  or 
8440(a)  through  8440d; 

Thrift  Savings  Plan  means  the  Federal 
Retirement  Thrift  Savings  Plan 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Uw  99-335, 100  Stat. 
514,  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8401-8479. 

3.  Section  1640.2  is  revised  to  read  as 
follows: 

f1640.2    Duty  to  provide  infonnation. 

The  Executive  Director  will  provide 
the  information  prescribed  in  §§  1640.3 
and  1640.5  at  least  once  every  six 
months,  and  not  later  than  thiuty  (30) 
days  before  the  last  month  of  an  open 
season. 

4.  Section  1640.3  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (cM2),  (d)  and  (e)  to  read  as 
follows: 

f  1640.3    Statement  of  individual  account 

The  Executive  Director  will  furnish 
each  participant  with  the  following 
information  concerning  that 
participant's  individual  account 


(c)*  •  ' 

(2)  The  amounts  of  contributions  and 
earnings  in  the  C  Fund,  the  F  Fund,  and 
the  G  Fund,  by  source  of  contribution; 

(d)  All  transactions  made  in 
accordance  with  §  1640.4  and  affecting 
the  individual  account  which  occurred 
during  the  period  covered  by  the 
statement; 

(e)  Any  other  information  that  the 
Executive  Director  determines  should  be 
in  the  statement 

5.  Section  1640.4  is  revised  to  read  as 
follows: 

1164014   Account  transactions. 

(a)  Where  relevant,  the  following 
transactions  will  be  reported  in  each 
individual  account  statement: 

(1)  Contributions; 

(2)  Earnings  posted; 

(3)  Withdrawals; 

(4)  Forfeitures; 

(5)  Loan  Activity; 

(6)  Transfers  among  investment  funds; 

(7)  Adjustments  to  prior  transactions; 
and 

(8)  Any  other  transaction  that  the 
Executive  Director  deems  will  affect  the 
status  of  the  individual  accoimt. 

(b)  Where  relevant,  the  statement  will 
contain  the  following  information 
concerning  each  transaction  identified 
in  paragraph  (a)  of  this  section: 

(1)  Type  of  transaction; 

(2)  Pay  date  of  the  pay  period  in 
which  the  transaction  was  reflected  in 
the  participant's  salary  payment; 

(3)  Investment  funds  affected; 

(4)  Date  the  transaction  was 
processed; 

(5)  Source  of  the  contribution; 

(6)  Amount  of  the  transaction;  and 

(7)  Any  other  information  the 
Executive  Director  deems  relevant 

6.  Section  1640.5  is  revised  to  read  as 
follows: 

f  1640.5    Investment  fund  infonnation. 

For  each  open  season,  the  Executive 
Director  will  furnish  each  participant 
with  a  statement  concerning  each  of  the 
investment  funds.  This  statement  will 
contain  the  following  information 
concerning  each  investment  fund: 

(a)  A  summary  description  of  the  type 
of  investments  to  be  made  by  the  fund, 
written  in  a  manner  that  will  allow  the 
participant  to  make  an  informed 
decision;  and 

(b)  The  performance  history  of  the 
type  of  investments  to  be  made  by  the 
ftind,  covering  the  five-year  period 
preceding  the  date  of  the  evaluation. 

7.  Section  1640.6  is  revised  to  read  as 
follows: 

§1640.6    Method  of  providing  infonnation. 
(a)  Individual  account  statement.  The 
information  concerning  each 


participant's  individual  account 
described  in  §§  1640.3  and  1640.4  will 
be  sent  to  the  participant  at  the 
participant's  last  known  address,  by  firat 
class  mail.  It  is  the  participant's 
responsibilify  to  provide  his  or  her 
current  address  to  his  or  her  agency  or, 
in  the  case  of  a  separated  employee,  to 
the  record  keeper. 

(b)  Investment  infonnation.  The 
investment  information  described  in 
§  1640.5  will  be  furnished  to  each 
participant  either 

(1)  By  mailing  the  information  to  the 
participant  by  the  method  described  in 
paragraph  (a)  of  this  section;  or 

(2)  By  including  that  information  in 
material  published  by  the  Board  and 
distributed  in  a  manner  reasonably 
designed  to  reach  the  participant  This 
includes  distributing  the  material 
through  the  participant's  agency  or,  in 
the  case  of  a  separated  employee, 
through  the  record  keeper. 

(FR  Doc.  97-12169  FUed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvica 

7CFRPart319 
(DodMt  No.  67-011-1] 

Importation  of  Coftaa 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
regulations  for  importing  coffee  by 
removing  unnecessary  text,  updating 
references  to  officials  of  the  Animal  and 
Plant  Health  Inspection  Service,  and 
clarifying  the  requirements  for  moving 
samples  of  unroasted  coffee  through 
Hawaii  and  Puerto  Rico  to  other 
destinations  and  the  prohibitions  on 
importing  coffee  berries  or  fruits.  These 
nonsubstantive  changes  would  make  the 
regulations  easier  to  read  and 
understand,  thereby  facilitating 
compliance. 

DATES:  Consideration  will  be  given  only 
to  conunents  received  on  or  before  July 
8. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-011-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-01 1-1  .Comments 
received  may  be  inspected  at  USDA, 


room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOp  FURTHER  MFORMATKM  CONTACT:  Mr. 
James  Petit  de  Mange,  Staff  Officer. 
Import-Export  Team,  PPQ,  APHIS,  4700 
River  Road  Unit  140,  Riverdale,  MD 
20737-1236:  phone  (301)  734-6799;  bx 
(301)  734-5786;  or  e-mail: 
jpdmangedaphi8.usda.gov. 

SUPPI^MENTARY  MFORMATION: 

Background 

The  regulatrons  contained  in  7  CFR 
319.73  through  319.73-4.  "Subpart— 
Coffee"  (referred  to  below  as  the  coffiae 
regulations),  restrict  the  importation  of 
coffee  from  foreign  countries  and 
localities.  The  coffee  regulations  are 
intended  to  prevent  the  introduction  of 
coffee  berry  borers  Hypothenemus 
hampei  (Ferrari)  and  a  rust  disease 
caused  by  the  fungus  Hemileia  vastatrix 
(Berkeley  and  Broome)  into  Hawaii  and 
Puerto  Rico,  where  coffee  is 
commercially  grown. 

Section  319.73-2  of  the  coffee    . 
regulations  prohibits  the  importation 
into  Hawaii  and  Puerto  Rico  of 
unroasted  coffee,  coffee  berries  or  fiiiits, 
coffee  plants  and  leaves,  and  empfy 
sacks  previously  used  for  imroasted 
coffee.  Section  319.73-3  of  the  coffee 
regulations  allows  samples  of  unroasted 
coffee  to  transit  Hawaii  or  Puerto  Rico 
in  the  mail  or  as  cargo,  provided  the 
samples  are  packaged  so  as  to  prevent 
the  escape  of  any  plant  pests  that  niay 
be  present  in  the  samples. 

We  propose  to  amend  the  coffee 
regulations  to  remove  unnecessary  text, 
update  references  to  officials  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  and  make  other 
nonsubstantive  changes  to  clarify  the 
transit  provisions.  In  addition,  we 
propose  to  amend  the  import  provisions 
to  make  it  clear  that  coffee  fruits  or 
berries  are  prohibited  importation  into 
all  parts  of  the  United  States  because 
they  present  a  significant  risk  of 
introducing  the  Mediterranean  fruit  fly, 
which  attacks  a  wide  range  of  host 
material  grown  throughout  the  United 
States.  The  regulations  at  7  CFR  319.37- 
2(a),  "Subpart — Nursery  Stock,  Plants, 
Roots,  Bulbs,  Seeds,  and  Other  Plant 
Products,"  prohibit  the  importation  into 
the  United  States  of  seeds  of  all  kinds 
when  in  pulp  bom  all  countries  of  the 
world  except  Canada.  This  prohibition 
covers  coffee  fixtits  or  berries.  However, 
the  coffee  regulations  only  prohibit 
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importations  into  Hawaii  and  Puerto 
Rico.  The  prohibition  on  importing 
coffee  fruits  or  berries  into  other  parts 
of  the  United  States  may  not  be  clear  to 
the  public  because  it  is  not  stated  in  the 
coffee  regulations.  Therefore,  we 
propose  to  state  in  §  319.73-2  that  coffee 
fruits  or  berries  are  prohibited 
importation  into  all  parts  of  the  United 
States  in  accordance  with  7  CFR 
319.37SI^1-  These  changes  would 
clarify  ifiairegulations  and  make  them 
easier  t^  understand,  thereby  facilitating 
compliance. 

ExacutiTe  Order  128M  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  update  and 
clarify  the  regulations  for  importing 
coffee  into  the  United  States  and  for 
moving  samples  of  unroasted  coffee 
throu^  Hawaii  and  Puerto  Rico  in 
transit  to  other  destinations.  This 
proposed  rule  would  make  no 
substantive  changes  in  import  or  transit 
requirements.  Therefore,  it  should  have 
no  economic  impact  on  any  United 
States  entities,  whether  large  or  small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  woiUd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Exacntive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  U  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regillations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  bie  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 


List  of  Subjects  in  7  CFR  Fart  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 

AccorcHngly  7  CFR  part  319  would  be 
revised  to  read  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Subpart-Coffoa 

319.73-1     Definitions. 

319.73-2    Products  prohibited  importation. 

319.73-3    Conditions  for  transit  movement 

of  certain  products  through  Puerto  Rico 

or  Hawaii. 
319.73-4    CosU. 

Aathority:  7  U.S.C  ISOdd.  ISOee.  ISOff, 
151-167.  450.  2803.  and  2809;  21  U.S.C.  136 
and  136a:  7  CFR  2.22.  2.80,  and  371.2(c). 

1319.73-1    DeflnMona. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  employee  of  the 
United  States  Department  of  Agriculture 
delegated  to  act  in  his  or  her  stead. 

Inspector.  Any  individual  authorized 
by  the  Administrator  to  enforce  this 
subpart. 

Sample.  Unroasted  cofEae  not  for 
commercial  resale.  Intended  use 
includes,  but  is  not  limited  to. 
evaluation,  testing,  or  market  analjrsis. 

United  States.  The  States.  District  of 
Columbia.  Guam.  Northern  Mariana 
Islands,  Puwto  Rico,  and  the  Virgin 
Islands  of  the  United  States. 

Unroasted  coffee.  The  raw  or 
uiutMsted  seeds  or  beans  of  coffee. 

f  319.73-2    Products  prohlbttad 
hupoftatlon. 

(a)  To  prevent  the  spread  of  die  coffee 
berry  borer  Hypothenemus  hampei 
(Ferrari)  and  the  fungus  Hemileia 
vastatrix  (Berkely  and  Broome),  which 
causes  an  injurious  rust  disease,  the 
following  articles  are  prohibited 
importation  into  Hawaii  and  Puerto 
Rico,  except  as  provided  in  §  319.73-3 
of  this  subpart: 

(1)  Unroasted  coffee; 

(2)  Coffee  plants  and  leaves;  and 

(3)  Empty  sacks  previously  used  for 
unroasted  coffee. 

(b)  Due  to  the  risk  of  Mediterranean 
fruit  fly,  coffee  berries  or  fruits  with 
pulp  are  prohibited  importation  into  all 
parts  of  the  United  States  by  §  319.37- 
2(a)  of  this  part. 


§319.73-3    Conditions  for  transit 
mowamant  of  certain  products  through 
Puerto  Rico  or  HawaiL 

(a)  Mail.  Samples  of  unroasted  coffee 
that  are  transiting  Hawaii  or  Puerto  Rico 
en  route  to  other  destinations  and  that 
are  packaged  to  prevent  the  escape  of 
any  plant  pests  may  proceed  without 
action  by  an  inspector.  Packaging  that 
would  prevent  the  escape  of  plant  pests 
includes,  but  is  not  limited  to,  sealed 
cartons,  air  tight  containers,  or  vacuum 
packaging.  Samples  of  unroasted  coffee 
received  by  mail  but  not  packaged  in 
thig  maimer  are  subject  to  inspection 
and  safeguard  by  an  inspector.  These 
samples  must  be  retiuned  to  origin  or 
forwarded  to  a  destination  outside 
Hawaii  or  Puerto  Rico  in  a  time 
specified  by  an  inspector  and  in 
packaging  that  will  prevent  the  escape 
of  any  plant  pests.  If  this  action  is  not 
possible,  the  samples  must  be 
destroyed. 

(b)  Cargo.  Samples  of  unroasted  coffee 
that  are  transiting  Hawaii  or  Puerto  Rico 
as  cargo  and  that  remain  on  the  carrier 
may  proceed  to  a  destination  outside 
Hawaii  or  Puerto  Rico  without  action  by 
an  inspector.  Samples  may  be 
transshipped  in  Puerto  Rico  or  Hawaii 
only  after  an  inspector  determines  that 
they  are  packaged  to  prevent  the  escape 
of  any  plant  pests.  Samples  that  are  not 
packaged  in  this  maimer  must  be 
re%vrapped  or  packaged  in  a  manner 
prescribed  by  an  inspector  to  prevent 
the  escape  of  plant  pests  before  the 
transshipment  will  be  allowed. 

(c)  Other  mail,  cargo,  and  baggage 
shipments  of  articles  covered  by 

§  319.73-2  arriving  in  Puerto  Rico  or 
Hawaii  may  not  be  unloaded  or 
transshipped  in  Puerto  Rico  or  Hawaii 
and  are  subject  to  inspection  and  other 
applicable  requirements  of  the  Plant 
Safeguard  Regulations  (part  352  of  this 
chapter). 

1319.73-4    Coata. 

All  costs  of  inspection,  packing 
materials,  handling,  cleaning, 
safeguarding,  treating,  or  other  disposal 
of  products  or  articles  under  this 
subpart  will  be  borne  by  the  owner  or 
a  responsible  representative  of  the 
commodity.  The  services  of  an  inspector 
during  regularly  assigned  hours  of  duty 
and  at  the  usual  places  of  duty  will  be 
furnished  without  cost  to  the  importer. 

Done  in  Washington,  DC,  this  5th  day  of 
May  1997. 

Tflfiy  L.  Medley* 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

IFR  Doc.  97-12083  Filed  5-8-97;  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD     DEPARTMENT  OF  TRANSPORTATION 


12  CFR  Chapter  IX 

[N0.97-N-4] 

Mission  Achievement  by  the  Federal 
Home  Loan  Banks 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

summary:  On  April  9, 1997,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
published  an  advance  notice  of 
proposed  rulemaking  requesting  public 
comment  on  ways  in  which  the  Federal 
Home  Loan  Banlcs  (Banks)  can  further 
achieve  their  statutory  mission  to 
support  housing  finance  and 
community  investment  and  ways  in 
which  the  Finance  Board,  as  regulator  of 
the  Banks,  can  measure  and  ensure  that 
the  Banks  achieve  their  mission  (62  FR 
17108,  April  9, 1997).  Comments 
originally  were  requested  by  May  9, 
1997.  In  recognition  of  the  broad  scope 
of  issues  on  which  comments  have  been 
requested,  and  in  order  to  receive 
comprehensive  and  creative  comments 
on  all  aspects  of  these  issues,  the 
Finance  Board  has  decided  to  extend 
the  comment  period  for  30  days  for  all 
commenters. 

DATES:  Comments  must  be  received  on 
or  before  June  9, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  Baker,  Secretary  to  the 
Board,  Federal  Housing  Finance  Board, 
1777  F  Street.  NW.  Washington.  IX 
20006.  Comments  will  be  available  for 
public  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Curtis,  Senior  Financial 
Analyst,  Office  of  Policy,  (202)  408- 
2866.  or  Brandon  B.  Straus.  Senior 
Attomey-Advt»or,  (202)  408-2589. 
Office  of  General  Counsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.  Washington,  DC  20006. 
Dated:  May  5. 1997. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Brace  A.  Morrison, 

Chairman. 

[FR  Doc.  97-12245  Filed  5-8-97;  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-S4-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Twin 
Commander  Aircraft  Corporation  500, 
680, 690,  and  695  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
96-12-08  on  Twin  Commander  Aircraft 
Corporation  (Twin  Commander)  500, 
680,  690,  and  695  series  airplanes  that 
do  not  have  a  nose  landing  gear  drag 
link  bolt  with  the  manufacturer's  serial 
number,  manufacture  date,  and  the  last 
three  digits  of  the  drawing  number,  055. 
on  the  bolt  head,  which  currenUy 
requires  replacing  the  nose  landing  gear 
(NLG)  drag  link  bolt  with  one  that  has 
been  manufactured  with  the  proper 
heat-treatment.  The  proposed  action 
would  retain  these  requirements,  would 
require  additional  models  and  serial 
numbers  be  added  to  the  applicability 
section,  and  would  require  certain 
Models  690D  and  695A  airplanes  to 
replace  bolt  part  number  (P/N)  ED10055 
with  bolt  P/N  750076-1.  The  addition  of 
airplane  models  and  serial  numbers,  as 
well  as  changing  the  part  number  of  the 
bolt  to  be  replaced  on  some  models 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  die  NLG  from 
collapsing  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  Jidy  17. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-54- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Twin  Commander  Aircraft  Corporation, 
19010  59th  Dr.  NE.,  Arlington. 
Washington.  98223-7832;  telephone 
(360)  435-9797;  facsimile  (360)  435- 
1112.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 


FOR  FURTHER  MFORMATlON  CONTACT: 
Jeffrey  Morfitt,  Aerospace  Engineer, 
FAA,  Seattie  Aircraft  Certffication 
Office,  1601  Lind  Ave.  SW..  Ronton. 
Washington,  98055-4056;  telephone 
(206)  227-2595;  facsimile  (206)  227- 
1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  bot^  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-54-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-CE-54-AD.  Room 
1558,  601  E.  12tii  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

Airworthiness  Directive  (AD)  96-12- 
08,  Amendment  39-9650,  (61  FR  28738. 
dated  June  6, 1996),  currenUy  requires 
replacing  the  NLG  drag  link  bolt  with  an 
approved  heat-treated  bolt  on  Twin 
Commander  500.  680,  690,  and  695 
series  airplanes.  This  bolt  has  the 
manufacturer's  serial  number, 
manufecture  date,  and  the  last  three 
digits  of  the  drawing  number,  055.  on 
the  bolt  head. 
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Since  the  issuance  of  AD  96-12-08, 
the  manufacturer  has  notified  the  FAA 
that  Twin  Commander  Model  680V  was 
inadvertently  left  out  of  the 
applicability  section,  several  serial 
numbers  on  the  other  applicable 
airplane  models  were  not  listed,  and  the 
part  number  of  the  bolt  to  be  used  on 
Models  690D  and  695A  was  not  correct 
.  The  AD  should  have  required  installing 
Twin  Commander  bolt  part  number 
(P/N)  750076-1.  instead  of  P/N  ED10O55 
on  these  two  airplane  Models. 

Relevant  Service  Information 

Twin  Commander  has  revised  their 
original  Service  Bulletin  No.  224, 
Revision  A,  dated  April  24. 1996  to 
reflect  the  changes  in  applicability  and 
part  numbers  with  a  new  revised  Twin 
Commander  Service  Bulletin  (SB)  No. 
224,  Revision  C.  dated  July  25, 1996. 
Twin  Commander  SB  No.  224,  Revision 
B  also  added  serial  nimibers  that  were 
not  included  in  the  first  revision.  All 
three  revisions  retain  the  same  action 
which  specifies  procedures  for 
inspecting  the  nose  landing  gear  drag 
link  bolt  for  a  specific  part  number,  and 
replacing  any  bolt  that  does  not  have  the 
correct  part  number  stamped  on  the  top 
of  the  bolt  bead. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  NLG 
from  collapsing  which  could  result  in 
loss  of  control  of  the  airplane  during 
landing  operations. 

Explanation  of  the  Provisions  of  the 
Pfopoeeo  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Twin  Commander  500, 
680,  6^,  and  695  series  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  96-12-08  with  a 
new  AD  that  would  require: 

•  Replacing  the  NLG  drag  link  bolt 
with  an  approved  heat-treated  bolt  that 
has  the  manufacturer's  serial  number, 
manufacture  date,  and  the  last  three 
digits  of  the  drawing  number  on  the  bolt 
head, 

•  including  Model  680V  in  the 
applicability  of  the  affected  airplanes, 

•  including  additional  serial  numbers 
of  the  already  affected  models,  and 

•  rbanging  the  bolt  part  number  (P/N) 
to  be  installed  on  Models  690D  and 
695A  from  P/N  ED10055  to  P/N 
750076-1. 


The  FAA  estimates  that  54  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  one  workhour  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  The 
manufacturer  is  providing  parts  and  one 
hour  labor  free  of  charge.  Based  on  these 
figiires,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  zero. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efi^ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


96-12-08,  Amendment  39-9650,  and  by 
adding  a  new  AD  to  read  as  follows: 

Twin  Commander  Aircraft  Corporation: 

Docket  No.  96-CE-54-AD;  Supersedes 
AD  96-12-08.  Amendment  39-9650. 
Applicability:  The  following  Model  and 

serial  number  airplanes,  certificated  in  any 

category: 
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Models 

Serial  numt)efs 

5008  

3185.  3228.  3230.  3262.  and 

3291 

500U 

1765 

680F  

1195 

681  

6027 

880V  

1677 

690  

11035.  11053,  11068,  and 

11074 

690A  

11111,11134,11146,11153, 

11173,11177,11205. 

11215.11237.11249. 

11271.  11273.  and  11282 

6908  

11360.  11382.  11409,  11424. 

11451.  11455.  11463. 

11491,  11513.  11521. 

11535,  11536,  11539.  and 

11566 

690C 

11638.11643,11676,11689, 

and  11719 

6900 

15041 

695  

9501 0,  95033.  95044,  and 

95066 

695A  

69010.  69041,  69056,  and 

69061 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardles*  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified.  eJtered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  tmsafe  condition  addressed  by  this 
AO;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required,  within  the  next  75 
hours  tinw-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 
Compliance  with  Twin  Commander  Service 
Bulletin  (SB)  224,  Revision  A,  dated  April  24, 
1996.  or  Revision  C.  dated  )uly  25. 1996. 
fulfills  the  applicable  requirements  of  this 
AD,  and  is  considered  "unleu  already 
accomplished." 

To  prevent  the  nose  landing  gear  (NLG) 
hom  collapsing  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  For  all  airplane  Models,  except  for 
Models  6900  and  695A.  replace  the  NLG ' 
drag  link  bolt,  part  number  (P/N)  ED  10055. 
with  a  new  bolt  in  accordance  with  the 
INSTRUCTIONS  section  of  Twin  Commander 
Sendee  Bulletin  (SB)  224.  Revision  C.  dated 
)uly  25. 1996. 

(b)  For  airplane  Models  6900  and  695A, 
replace  the  NLG  drag  link  boh  (P/N  ED 


10055),  with  a  new  boh  (P/N  750076-1)  in 
accordance  with  Twin  Commander  SB  224, 
Revision  C,  dated  July  25, 1996. 

(c)  The  new  replacement  bolt  must  be 
maiked  with  the  manufectuier's  serial 
number,  the  date  of  manufecture.  and  the  last 
three  digits  of  the  drawing  number,  055.  on 
the  bolt  head  for  all  but  Models  690D  and 
695A.  Models  6900  and  695A  bolts  must  be 
marked  with  the  manufacturer's  serial 
number,  the  date  of  manufecture,  and  the  last 
three  digits  of  the  drawing  number,  76-1,  on 
the  bolt  head. 

Note  2:  Although  not  required  by  this  AD, 
FAA  highly  recommends  that  the  removed 
bolt  (P/N  ED  10055)  be  returned  to  Twin 
Commander  for  Rockwell  Hardness  testing. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  ins'tall  an  NLG  drag  link  bolt 
that  does  not  have  the  manufectuier's  serial 
number,  manufecture  date,  and  the  last  three 
digits  of  the  drawing  numbers  as  specified  in 
paragraph  (c)  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safiety  may  be 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Ave.  SW., 
Renton,  Washington.  98055-4056.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  Aircraft  Certification 
Office.  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  96-12-08 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  Seattie  Aircraft  Certification 
Office. 

(g)  All  persons  afliected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Twin  Commander 
Aircraft  Corporation.  19010  5gth  Or.  NE.. 
Arlington,  Washington,  98223-7832; 
telephone  (360)  435-9797;  fecsimile  (360) 
435-1112;  or  may  examine  this  document  at 
the  FAA,  CenUal  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(h)  This  amendment  supersedes  AO  96- 
12-08,  Amendment  39-9650. 

Issued  in  Kansas  City.  Missouri,  on  April 
30, 1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Ooc.  97-11878  Filed  5-8-97;  8:45  am) 
BILIJNQ  CODE  4»10-13-U 


DEPARTMENT  OF  TRAMSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  96-Mli-296-AO| 

RIN  2129-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1011-385  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docvunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  L-1011-385  series 
airplanes.  This  proposal  would  require 
repetitive  external  visual  inspections 
and  internal  borescope  inspections  to 
detect  discrepancies  of  the  elevator 
assembly;  and  repair/modification  of 
any  discrepancy.  This  proposal  is 
prompted  by  a  report  of  fretting  at  the 
diagonal  truss  to  web  joint  of  the 
elevator  and  cracking  in  the  cap  fillet 
radius  adjacent  to  the  joint,  apparently 
due  to  loose  fasteners  as  a  result  of  local 
vibration.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  such  fretting  and  cracking, 
which  could  result  in  reduced  structural 
integrity  of  the  elevator  and  cohsequent 
flutter  instability  if  coupled  with  other 
structiiral  failures. 

DATES:  Comments  must  be  received  by 
June  20. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
256-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office.  * 
Campus  Building,  1701  Columbia 
Avenue.  Suite  2-160.  College  Park, 
Georgia. 

FOR  FURTHER  mR>RMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer, 


Systems  and  Flight  Test  Branch.  ACE- 
116A.  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office.    . 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Park. 
Georgia  30337-2748;  telephone  (404) 
305-7367;  &x  (404)  305-7348. 

SUPPI.EMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wiH  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stam{>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-256-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-256-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of   ' 
fretting  at  the  diagonal  truss  to  web  joint 
of  the  elevator  and  cracking  in  the  cap 
fillet  radius  adjacent  to  the  joint  on  a 
Lockheed  Model  L-1011-385  series 
airplane.  The  thickness  of  the  truss  was 
worn  in  half  (i.e.,  worn  from  0.040  to 
0.020  inches).  The  apparent  cause  of  the 
fretting  and  cracking  has  been  attributed 
to  loose  fasteners  that  attach  the 
diagonal  trusses  with  the  elevator  ribs, 
as  a  result  of  local  vibration.  Such 
fretting  and  cracking,  if  not  detected  and 
corrected,  could  result  in  reduced 
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structural  integrity  of  the  elevator  and 
consequent  fluttw  instability  if  coupled 
with  other  struct\iral  failures. 

ExpUaation  of  Relevant  Senrke 
Infoimation 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-55-031. 
dated  April  26. 1996,  which  describes 
procedures  for  repetitive  external  visual 
inspections  and  internal  borescope 
inspections  to  detect  discrepancies  (i.e.. 
lo(»e/inissing  fasteners  or  rivets, 
sponginess,  beared  rivets,  betting, 
damage,  and  cracking)  of  the  elevator 
assembly;  and  repair/modification,  if 
necessary. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condititm  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  external  visual 
inspections  and  internal  borescope 
inspections  to  detect  discrepancies  (i.e.. 
Io<»e/missing  fasteners  or  rivets, 
sponginess.  beared  rivets,  fretting, 
damage,  and  cracking)  of  the  elevator 
assembly;  and  repair/modification  of 
any  discrepancy.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  235 
Lockheed  Model  L-1011-385  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $140,400.  or  $1,200  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed:  Docket  96-NM-256-AD. 

Applicability:  All  Model  L-1011-385 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fretting  at  the 
diagonal  truss  to  web  )oint  of  the  elevator, 
and  cracking  in  the  cap  fillet  radius  adiacent 
to  the  )oint,  which  could  result  in  reduced 


structuiml  integrity  of  the  elevator  and 
OHiaaquent  fluttar  instability  if  coupled  with 
other  structural  failures,  accomplish  the 
following: 

(a)  Within  12  months  after  the  e&ctive 
d^  of  this  AD,  perform  an  external  visual 
inspection  and  internal  borescope  inspection 
to  detect  discrepancies  (i.e.,  loose/missing 
fiuteners  or  rivets,  sponginess,  sheared  rivets, 
fretting,  damage,  and  cracking)  of  the  elevator 
assembly,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-55-031,  dated 
April  26, 1996.  Repeat  the  inspections 
thereafter  at  intannUs  not  to  exceed  18 
months. 

(b)  If  any  discrepancy  is  (ktected  during 
any  inspection  required  by  this  AD,  prior  to 
further  flight,  accomplish  the  repair/ 
modification  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  the  service 
Imlletin.  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  tiuxnigh  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  May  5, 
1997. 

SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-12252  Filed  5-8-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-212-AD] 

RIN  2120-nAA64 

AiPMorthiness  Directives;  Saab  Model 
SAAB  SF340A,  SAAB  340B,  and  SAAB 
2000  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  doctiment  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applieable  to-    m  rt« 
certain  Saab  Model  SAAB  SF340A, 
SAAB  340B,  and  SAAB  2000  series 
airplanes.  This  proposal  would  require 
-  repetitive  operational  tests  of  the  pitch 
trim  system  of  the  elevator  trim-tab  of 
the  flight  control  imit  to  ensure  that  the 
system  operates  correctiy,  and  repair,  if 
necessary.'  This  proposal  is  prompted  by 
a  report  of  uncommanded  movement  of 
the  right-hand  elevator  trim-tab  to  a 
maximimi  deflection  position,  which 
was  apparently  due  to  a  failure  in  the 
aircraft  harness  and  a  fault  in  the  pitch 
trim  synchronizer.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  uncommanded  mo^jement 
of  the  elevator  trim-tab,  which  could 
lead  to  structural  overload  of  the 
horizontal  stabilizers  at  speeds  above 
180  knots,  and  resultant  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
June  20, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
212-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB.  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Rentoq,  Washington. 

FOR  niRTHER  INFORMATION  COMTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  E)irectorate. 
1601  Lind  Avenue.  SW..  Ronton, 
Washington  98055-4056;  telephone 
(425)  227-1721;  fax  (425)  227-1149. 

SUPPI-BiENTARY  INFORMATION: 

Comments  Invited 

Interested-persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  ere  specificaUy  iavitad  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nUe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pUblic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stkmped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
E)ocket  Number  96-NM-212-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-212-AD.  1601  Lind  Avenue. 
SW.,  Ronton,  Washington  98055-4056. 

Diacuasion 

The  Luftfartsvwket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafie 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A,  SAAB  340B,  and 
SAAB  2000  series  airplanes.  The  LFV 
advises  of  a  report  of  uncommanded 
movement  of  the  right-hand  elevator 
trim-tab  to  a  position  of  mayiiniiTn 
deflection  on  a  Model  SAAB  340  series 
airplane.  Unconmianded  movement  of 
the  right-hand  elevator  trim-tab  may  be 
caused  by  a  combination  of  factors,  such 
as  a  failure  of  the  aircraft  harness  and 
a  fault  in  the  pitch  trim  synchronizer. 
Such  uncommanded  movement  could 
result  in  the  elevator  trim-tab  moving  to 
a  maximum  deflection  position  and  a 
split  occurring  in  the  elevator  position. 
Uncommanded  movement  of  the  right- 
hand  elevator  trim-tab  due  to  failure  of 
the  aircraft  harness  and  a  fault  in  the 
pitch  trim  synchronizer,  if  not 
prevented,  could  lead  to  a  structural 
overload  of  the  horizontal  stabilizers  at 
speeds  above  180  knots,  and  result  in 
reduced  controllability  of  the  airplane. 

Similar  Models  Subject  to  the  Unsafe 
Condition 

This  problem  also  could  occur  on 
certain  Model  SAAB  2000  series 
airplanes  that  have  mechanically 
controlled  elevator  control  systems, 
because  the  pitch  trim  system  is  the 
same. 


Explanation  at  Relevant  Service  - 
Information 

Saab  has  issued  Service  Bulletin  34&- 
27-079  (for  certain  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes);  and  Service  Bulletin  2000- 
27-018  (for  certain  Model  SAAB  2000 
series  airplanes);  both  dated  December 
22, 1995.  These  service  bulletins 
describe  procedures  for  repetitive 
operational  tests  of  the  pitch  trim 
system  that  moves  the  elevator  trim-tab 
of  the  flight  control  unit  to  ensure  that 
the  system  op>erates  correctiy. 
Accomplishment  of  these  operational 
tests  will  ensure  that  the  standby  trim 
switch  operates  correctly  when 
commanded  to  the  irmvimnrp  up 
position,  and  continues  to  operate 
correctiy  when  the  reset  button  is 
pushed.  A  similar  operational  test 
ensures  that  the  standby  trim  switch 
also  operates  correctiy  in  the  mmfimiiTn 
down  position. 

The  LFV  classified  the  two  service 
bulletins  as  mandatory  and  issued 
Swedish  airworthiness  directive  (SAD) 
1-083.  Revision  1.  dated  January  2. 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Condosions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV. 
reviewed  all  available  information,  and 
detennined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Eiq»lanation  of  Requirements  of 
hoposed  Role  - 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  operational  tests  of  the  pitch 
trim  system  that  moves  the  elevator 
trim-tab  of  the  flight  control  imit  to 
ensure  that  the  system  operates 
correctiy,  and  repair,  if  necessary.  The 
repair  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  Other 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
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two  service  bulletins  described 
previously. 

biteriiii  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  235  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  Currently, 
there  are  no  Model  SAAB  2000  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  S60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$14,100,  or  $60  per  airplane,  per 
operational  test. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubiectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S3».13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Sub  Aircraft  AB:  Docket  Be-NM-2ia-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -  004  through 
-159  inclusive;  Model  SAAB  3408  aeries 
airplanes,  serial  numbers  - 160  and 
subsequent;  and  Model  SAAB  2000  series 
airplanes,  serial  numbera  -005  and  -007 
through  -  009  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
ahered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opeiator  mustTequest  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  right-hand  elevator  trim-tab  to  a 
nrnyiiniiin  deflectiou  positioo,  which  cotild 
lead  to  structural  overload  of  the  horizontal 
stabilizers  at  speeds  above  180  knots,  and 
restiltant  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  150  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  an 
operational  test  of  the  pitch  trim  system  that 
moves  the  elevator  trim-tab  of  the  flight 
control  unit  to  ensure  that  the  system 
operates  correctly,  in  accordance  with  Saab 
Service  Bulletin  340-27-079  (for  Model 
SAAB  SF340A  and  SF340B  series  airplanes); 
and  2000-27-018  (for  Model  SAAB  2000 
series  airplanes);  both  dated  December  22, 
1995;  as  applicable. 

(1)  If  no  discrepancy  is  found,  repeat  the 
operational  test  of  the  pitch  trim  system 
thereafter  at  intervals  not  to  exceed  150  hours 
time- in-service. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  repair  the  system  in  accordance 
with  a  method  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  May  5, 
1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-12251  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocfcel  No.  97-AAL-4] 

Proposed  Revision  Of  Class  E 
Airspace;  Kodiak.  AK 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Kodiak,  AK.  The  creation  of 
the  CHINI  fix  on  the  front  coiuse  of  the 
localizer  to  runway  (RWY)  25  at  Kodiak, 
AK,  has  made  this  action  necessary. 
Holding  is  established  at  CHINI  from 
1,600  feet  MSL  through  6,000  feet  MSL. 
The  protected  airspace  seeded  for  the 
CHINI  holding  pattern  at  these  altitudes 
will  extend  beyond  the  currenUy 
established  Class  E  airspace.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  Kodiak,  AK. 

DATES:  Comments  must  be  received  on 
or  before  June  13, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  97-AAI^-4,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 


Counsel  for  the  Alaskan  R^on  at  the 
same  address. 

An  informal  docket  may  also  be        ^ 
examined  during  normal  business  hours 
in  the  Office  of  die  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above 
and  on  the  Internet  at  Alaskan  Region's 
homepage  at  www.mmac.jccbi.gov/aal/ 
at. 

FOR  RIRTHER  MFORMATKM  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage.  AK  99513- 
7587;  telephone  nimiber:  (907)  271- 
5863:  email: 
Robertvan.Haastert9fiaa.dot.gov. 

SUPPt-EMBfTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AAL-4."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarising  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 


Management  Bnoidr,  AAL^30,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  niunber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  shotdd 
also  request  a  copy  of  Advisory  Circular 
No.  11-2 A  which  describes  the 
application  procedure. 

ThePnqposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  for  instnunent 
approach  procedures  at  Kodiak,  AK. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  Airspace  Designations 
and  Reporting  Points,  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Qass  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them,  operationally  ciurent.  It. 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  IXXT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— (AMENDEO] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  40103, 40113, 40120; 
E.O.  10854.  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

fTl.l    [Amended] 

2.  The  incorporation  by  refisrence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effisctive 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES  Kodiak.  AK  IRevissd] 

Kodiak  Airport,  AK 

(lat  sr  45'  00"  N,  long.  152*  29*  38"  W) 
Kodiak  VORTAC 
(laL  57*  46'  30"  N,  long:  152*  20*  23"  W) 
That  airspace  extending  upward  from 
700  fiset  above  the  surface  within  a  6.8- 
mile  radius  of  the  Kodiak  Airport  and 
within  5  miles  south  and  9  miles  north 
of  the  070°  radial  of  the  Kodiak 
VORTAC  extending  to  17  miles 
northeast  of  the  VORTAC  and  within  8 
miles  north  and  4  miles  south  of  the 
Kodiak  Localizer  boat  course  extending 
bom  the  airport  to  20.3  miles  east  of  the 
airport  and  within  14  miles  of  the 
Kodiak  VORTAC  extending  from  the 
358°  radial  clockwise  to  the  107°  radial; 
and  that  airspace  extending  upward 
from  1,200  feet  above  the  surfoce  within 
27  miles  of  the  Kodiak  VORTAC 
extending  clockwise  from  the  023* 
radial  to  the  088°  radial  and  within  8 
miles  north  and  5  miles  south  of  the 
Kodiak  Localizer  front  course  extending 
bom  the  airport  to  32  miles  east  of  the 
airport 
•        •        •        •        • 

Issued  in  Anchorage,  AK,  on  April  30, 
1997. 

Willis  C  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-12238  Filed  5-8-97;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  proposed  amendments  to 
its  Groimd  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  with  respect  to  the 
establishment  of  numerical  groimd 
water  withdrawal  limits  for  subbasins  in 
the  protected  area.  The  proposed  limits, 
based  upon  hydrologic  budget  analyses, 
would  initially  be  specified  for  the  14 
subbasins  in  the  Neshaminy  Creek 
Basin.  Limits  for  the  remaining  52 
subbasins  within  the  protected  area 
would  be  developed  upon  completion  of 
additional  hydrologic  budget  analyses, 
scheduled  to  be  completed  late  in  1997. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday,  June  24, 1997  beginning  at 
3:00  p.m.  and  continuing  until  5:00 
pan.,  as  long  as  there  are  people  present 
wishing  to  testify.  The  hearing  will 
resiune  at  7:00  p.m.  and  continue  until 
9:00  p.m.,  as  long  as  there  are  people 
present  wishing  to  testify. 

Tbe  deadline  for  inclusion  of  written 
comments  in  the  hearing  record  will  be 
announced  at  the  hearing.  Persons 
wishing  to  testify  at  the  hearing  are 
requested  to  register  with  the  Secretary 
in  advance  of  the  hearing. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Susan  M.  Weisman, 
Delaware  River  Basin  Commission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08628.  The  public  hearing  will  be  held 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Commission's  Groxmd 
Water  Protected  Area  Regulations  for 
Southeastern  Pennsylvania  may  be 
obtained  by  contacting  Susan  M. 
Weisman,  Commission  Secretary, 
telephone  (609)  883-9500  ext.  203. 

SUPPt.EMENTARY  INFORMATION: 

Background  and  Rationale 

The  Commission's  Ground  Water 
Protected  Area  Regulations  for 
Southeastern  Pennsylvania  were 
adopted  in  1980  to  prevent  depletion  of 
ground  water,  protect  the  interests  and 
rights  of  lawful  users  of  the  same  water 
source,  and  balance  and  reconcile 
alternative  and  conflicting  uses  of 
limited  water  resources  in  the  area. 
Lowered  water  tables  resulting  firom 
withdrawals  in  excess  of  recharge  rates 
have  led  to  reduction  of  flows  in  some 
perennial  streams  in  the  region  and 
have  dried  up  some  stream  reaches 
which  previously  flowed  all  year.  Such 


reductions  in  base  flow  interfere  with 
instream  and  downstream  water  uses, 
adversely  afiiact  fisheries  and  aquatic 
lifiB,  and  threaten  to  reduce  the  capacity 
of  streams  in  the  region  to  assimilate 
pollutants. 

Since  then,  the  ground  water 
protected  area  regulations  have  been 
implemented  and  all  interfisrence  issues 
have  been  addressed,  with  many 
sources  limited  to  more  reliable 
quantities.  In  addition,  other  alternative 
supplies  have  been  made  available  in 
much  of  the  protected  area.  While  it  is 
clear  that  ground  water  withdrawals 
have  impacted  the  low  flow  of  perennial 
streams,  it  has  been  difficult  to  address 
the  impact  on  streamflow  on  a  project 
by  project  basis.  With  this  in  mind,  the 
Commission  and  its  Ground  Water 
Advisory  Committee  evaluated  a  variety 
of  approaches  and  determined  that 
additional  information  was  needed.  In 
1996,  the  U.S.  Geological  Survey 
completed  work  on  a  computer  program 
to  more  accurately  compare  water 
withdrawals  and  ground  water  base 
flow  in  the  Neshaminy  Creek  Basin. 
Over  the  past  year,  the  Commission's 
Groimd  Water  Advisory  Conunittee  met 
on  several  occasions  to  review  the  study 
products  and  discuss  possible 
management  strategies  to  address  the 
problems  identified  by  the  study. 
Commission  staff  has  presented  the 
study  results  and  options  to  some  15 
county  planning  entities,  state  and 
federal  agencies  and  watershed,  civic 
and  professional  organizations.  Finally, 
the  Commission  held  public  briefings 
on  the  proposed  amendments  to  the 
regulations  on  April  8,  1997  in 
Doylestown,  Pennsylvania  and  on  April 
10, 1997  in  West  Chester,  Pennsylvania. 

The  proposed  amendments  to  the 
Ground  Water  Protected  Area 
Regulations  would  establish  a  two- 
tiered  system  of  withdrawal  limits.  The 
first  tier  would  serve  as  a  warning  that 
a  subbasin  is  "potentially  stressed."  In 
potentially  stressed  subbasins, 
applicants  for  new  or  expanded  ground 
water  withdrawals  would  be  required  to 
implement  one  or  more  programs  to 
mitigate  adverse  impacts  of  additional 
ground  water  withdrawals.  Acceptable 
programs  would  include:  conjunctive 
use  of  ground  water  and  surface  water; 
expanded  water  conservation;  programs 
to  control  ground  water  infiltration;  and 
artificial  recharge  and  spray  irrigation. 
The  second  tier  would  serve  as  the 
maximum  withdrawal  limit.  The 
Conunission  would  seek  to  prevent 
ground  water  withdrawals  from 
exceeding  the  maximiun  withdrawal 
limit. 

The  proposed  regulations  would  also 
provide  incentives  for  holders  of 


existing  DRBC  dockets  and  protected 
area  permits  to  implement  the  above- 
cited  omjimctive  use  and  conservation 
programs  to  mitigate  the  adverse 
impacts  of  their  ground  water 
withdrawals.  If  docket  or  permit  holders 
successfully  implement  one  or  both 
programs,  the  Ciimmission  would 
extend  the  docket  or  permit  duration  for 
up  to  ten  years. 

The  proposed  regulations  would  also 
specify  administrative  criteria  for 
issuing  and  review  of  dockets  and 
permits  as  well  as  protocol  for  updating 
and  revising  withdrawal  limits  to 
provide  additional  protection  for 
streams  designated  by  the 
Conmionwealth  of  Pennsylvania  as 
"high  quality"  or  "exceptional  value", 
or  to  correspond  with  any  integrated 
resources  plans  adopted  by 
municipalities  for  subbasins.  This 
regulation  would  become  effective  upon 
adoption  by  the  Commission. 

The  ground  water  study  which 
provided  the  basis  for  the  proposed 
withdrawal  limits  for  the  14  subbasins 
in  the  Neshaminy  Creek  Basin  was 
prepared  by  the  U.S.  Geological  Survey 
in  cooperation  with  the  Commission 
and  is  entitled  "Water-Use  Analysis 
Program  for  the  Neshaminy  Creek  Basin, 
Bucks  and  Montgomery  Counties, 
Pennsylvania."  Limited  quantities  of 
this  report  and  its  accompanying  map 
series  entitled  "Maps  of  Difference 
Between  Ground-Water  Contributions  to 
Base  Flow  for  the  Various  Recurrence 
Intervals  and  Ground  Water 
Withdrawals  in  the  Neshaminy  Creek 
Basin,  Pennsylvania"  were  printed  and 
may  be  reviewed  at  the  Commission's 
offices  at  25  State  Police  Drive,  West 
Trenton,  New  Jersey.  Please  contact 
Judith  L.  Strong,  Commission  Librarian 
at  (609)  883-9500  ext.  263  to  make  an 
appointment.  Review  copies  are  also 
available  at  the  offices  of  the  Bucks 
County  Planning  Commission  (215) 
345-3400;  Bucks  County  Library  Center 
(215)  348-9082;  Montgomery  County 
Planning  Commission  (Drew  Shaw) 
(610)  278-3733;  the  Chester  County 
Library  (Sue  Wilson)  (610)  363-0884; 
and  Lehigh  Valley  Planning 
Commission  (610)  264-^544. 

The  subject  of  the  hearing  will  be  as 
follows: 

Amendment  to  the  Commission's 
Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  Relating  to  the 
Establishment  of  Numerical  Ground 
Water  Withdrawal  Limits  for  Subbasins 
in  the  Protected  Area 

For  the  reasons  set  forth  in  the 
preamble,  part  430  is  proposed  to  be 
amended  as  follows: 


PART  43&-GROUND  WATER 
PROTECTION  AREA:  PENNSYLVANIA 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Pub.  L.  87-328  (75  SUt  688). 

2.  Section  430.13  is  amended  by 
adding  new  paragraphs  (h)  through  (m), 
to  read  as  follows: 

§430.13    protected  area  permits foriww 
withdrawals. 

(h)  Dockets  and  protected  area 
permits  may  be  issued  for  a  duration  of 
up  to  ten  years  and  shall  specify  the 
maximum  total  withdrawals  that  must 
not  be  exceeded  during  any  consecutive 
30-day  period.  Such  maximum  total 
withdrawals  shall  be  based  on  demands 
projected  to  occur  during  the  duration 
of  the  docket  or  protected  area  permit. 

(i)  Ground  water  withdrawal  limits 
shall  be  defined  for  subbasins  in 
accordance  with  the  provisions  of 
paragraph  (i)  (1)  or  (2)  of  this  section. 
The  limits  for  specific  subbasins  are  set 
forth  in  paragraph  (i)(3)  of  this  section. 


(1)  Hydrologic  budget  analyses  shall 
be  conducted  for  all  subbasins  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area.  The  analyses 
shall  determine  the  l-year-in-25  average 
annual  baseflow  rate.  The  l-year-in-25 
average  annual  baseflow  rate  shall  serve 
as  the  maximum  withdrawal  limit  for 
net  annual  ground  water  withdrawals 
for  subbasins.  If  net  aimual  ground 
water  withdrawals  exceed  75  percent  of 
this  rate  for  a  subbasin,  such  a  subbasin 
shall  be  deemed  "potentially  stressed." 
The  Commission  shall  maintain  a 
current  list  of  net  annual  ground  water 
withdrawals  for  all  subbasins.  "Net" 
annual  ground  water  withdrawals 
include  total  ground  water  withdrawals 
less  total  water  returned  to  the  ground 
water  system  of  the  same  subbasin. 

(2)  Upon  application  by  the 
appropriate  governmentcd  body  or 
bodies,  the  withdrawal  limits  criteria  set 
forth  in  paragraph  (i)(l)  of  this  section 
may  be  revised  by  the  Commission  to 
provide  additional  protection  for  any 
subbasin  identified  in  paragraph  (i)(3)  of 

Neshaminy  Creek  Basin 


this  section  with  streams  or  stream 
segments  designated  by  the 
Commonwealth  of  Pennsylvania  as 
either  "high  quality"  or  "exceptional 
value"  or  to  correspond  with  more 
stringent  requirements  in  integrated 
resource  plans  adopted  and 
implemented  by  all  municipalities 
within  a  subbasin  identified  in 
paragraph  (i)(3)  of  this  section. 
Integrated  resource  plans  shall  set  forth 
the  hydrologic  basis  for  more  stringent 
withdrawal  limits  and  consider  ground 
water  availability,  potential  impacts  of 
withdrawals  on  flow  frequency,  and 
existing  and  future  water  nee(^  in  the 
subbasin.  Integrated  resource  plans  shall 
be  adopted  and  implemented  by  all 
municipalities  within  a  subbasin  and 
incorporated  into  each  municipalify's 
Comprehensive  Plan,  which  is  required 
by  the  Pennsylvania  Municipalities 
Planning  Code. 

(3)  The  potentially  stressed  levels  and 
withdrawal  limits  for  all  delineated 
basins  and  subbasins  are  set  forth 
below: 


Subbasin 

Potentially 

stressed 

(nW) 

Wrthdrawal 

limit 

West  Branch  Neshaminy  



1054 
589 

845 

713 

927 

505 

584 

1008 

1175 

593 

298 

497 

326 

2876 

14QS 

Pine  Run  „ . 

785 

North  Branch  Neshaminy 

Main  Stem  Doylestown 



1126 
950 

Main  Stem  Warwick 

1236 

Little  Neshaminy  Warrington 

673 

Park  Creek  

77B 

Little  Neshaminy  Warminster 

1344 

Mill  Creek 

1567 

Main  Stem  Northampton 

Newtown  Creek 



.............>..»...»..»».»....«.......«.....«. 

791 
397 

Core  Creek ., 

662 

Ironworks  Creek 

434 

Main  Stem  Lower  Neshaminy 

3835 

'                            :  ; " 

Subject  to  public  notice  and  hearing, 
this  section  may  be  updated  or  revised 
based  upon  completion  of  hydrologic 
budget  analyses  for  the  remaining  52 
subbasins  within  the  Protected  Area  or 
in  accordance  with  paragraph  (i)(2)  of 
this  section. 

(j)  Upon  its  determination  that  a 
subbasin  is  potentially  stressed,  the 
Commission  shall  notify  all  ground 
water  users  in  the  subbasin  withdrawing 
10,000  gallons  per  day  or  more  during 
any  30-day  period  of  its  determination. 
If  any  such  users  have  not  obtained  a 
docket  or  protected  area  permit  from  the 
Commission,  they  shall  be  required  to 
apply  to  the  Commission  within  60  days 
of  notification. 

(k)  In  potentially  stressed  subbasins, 
dockets  and  protected  area  permit 


applications  for  new  or  expanded 
ground  water  withdrawals  must  include 
one  or  more  programs  to  mitigate  the 
adverse  impacts  of  the  new  or  expanded 
ground  water^thdrawal.  The  eligible 
programs  are  noted  below.  If  the 
remainder  of  the  application  and  the 
program(s)  submitted  are  acceptable,  the 
withdrawal  may  be  approved  by  the 
Commission  for  an  initial  three-year 
period.  The  applicant  shall  implement 
the  program(s)  immediately  upon 
Commission  approval.  If  after  the  three- 
year  period  the  program(s)  is  deemed 
successful  by  the  Commission,  the 
docket  or  permit  duration -may  be 
extended  for  up  to  10  years,  llie  project 
sponsor  shall  be  required  to  continue 
the  program(s)  for  the  duration  of  the 
docket  or  permit 


(1)  A  conjunctive  use  program  that 
demonstrates  the  applicant's  capability 
to  obtain  at  least  15  percent  of  its 
average  annual  system  usage  from  a 
reliable  sur&ce  water  supply.  An 
acceptable  program  shall  include  either 
reservoir  ston^e  or  an  interconnection 
with  a  surface  water  supplier  and  an 
agreement  or  contract  to  purchase  water 
from  the  supplier  for  the  duration  of  the 
docket  or  permit 

(2)  A  water  conservation  program  that 
exceeds  the  requirements  of  §  430.15. 
For  existing  water  utilities,  the  program 
shall  reduce  average  aimual  per  capita 
water  usage  by  at  least  five  percent.  All 
conservation  programs  shall  include 
water  conservation  pricing,  either 
inclining  block  rates,  seasonal  rates,  or 
excess-use  surcharges,  and  plumbing 
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fixtiue  rebate  or  retrofit  components. 
For  self-supplied  users,  the  program 
shall  include  water  efficient 
technologies  such  as  recycling,  reuse, 
xehscaping,  drip  or  micro  irrigation,  or 
other  innovative  technology  approved 
by  the  Commission. 

(3)  A  program  to  monitor  and  control 
groimd  water  infiltration  to  the 
receiving  sewer  system.  The  program 
must  quantify  ground  water  infiltration 
to  the  system  and  document  reductions 
in  infiltration.  The  program  should 
include  such  measures  as  leakage 
surveys  of  sewer  mains,  metering  of 
sewer  flows  in  mains  and  interceptors, 
analysis  of  sewer  system  flows  to 
quantify  infiltration,  and  remedial 
measures  such  as  repair  of  leaks  and 
joints,  main  lining,  and  main 
replacement. 

(4)  An  artificial  recharge  or  spray 
Irrigation  program  that  demonstrates  a 
retvun  of  at  least  60  percent  of  the  total 
new  or  expanded  annual  withdrawal  to 
the  same  ground  water  basin  and  aquifer 
system  from  which  it  is  withdrawn.  The 
program  shall  not  impair  ground  water 
quality. 

(1)  The  durations  of  all  existing 
dockets  and  protected  area  permits  may 
be  extended  by  the  Commission  for  an 
additional  five  years  if  the  docket  or 
permit  holder  successfully  implements 
either  option  (k)(l)  or  (k)(2)  of  this 
section.  If  the  docket  or  permit  holder 
successfully  implements  both  options, 
the  docket  or  permit  may  be  extended 
for  an  additional  ten  years.  The 
Executive  Director  shall  notify  all 
docket  and  permit  holders  potentially 
afiiected  by  this  resolution  of  their  right 
to  file  an  application  to  determine  their 
eligibility  for  extension. 

&)  It  IS  the  policy  of  the  Commission 
to  prevent,  to  the  extent  reasonably 
possible,  net  annual  ground  water 
mthdrawals  from  exceeding  the 
nv>ximnm  withdrawal  limit.  An 
application  for  a  proposed  new  or 
expanded  ground  water  withdrawal  that 
would  resudt  in  net  annual  ground  water 
withdrawals  exceeding  the  maximum 
withdrawal  limit  established  in 
paragraph  (i)(3)  of  this  section  shall  set 
forth  the  applicant's  proposal  for 
complying  with  the  Commission's 
policy,  with  such  supporting 
documentation  as  may  be  required  by 
the  Executive  Director.  Notification  of 
the  application  shall  be  given  to  all 
affected  existing  water  users  who  may 
also  submit  comments  or 
recommendations  for  consideration  by 
the  Commission  on  the  pending 
application.  In  taking  action  upon  the 
application,  the  Commission  shall  give 
consideration  to  the  submissions  from 
the  applicant  and  affected  water  users. 


If  the  Commission  determines  that  it  is 
in  the  public  interest  to  do  so,  it  may 
reduce  the  total  of  proposed  and 
existing  ground  water  withdrawals 
within  a  subbasin  to  a  level  at  or  below 
the  withdrawal  limit.  Unless  otherwise 
determined  by  the  Commission,  docket 
and  permit  holders  shall  share  equitably 
in  such  reductions. 

Dated:  Nfay  2. 1997. 
Susan  M.  Weisman, 

Secretary. 

(FR  Doc.  97-12069  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  207 

tVH  1510-AASO 

Electronic  Benefits  Transfer;  Selection 
and  Designation  of  Rnanciai 
Institutions  as  Rnanciai  Agents 

agency:  Financial  Management  Service. 

Fiscal  Service.  Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  the 
Treasury,  Financial  Management 
Service  (Service),  proposes  to  adopt  a 
new  regulation  dealing  with  the  Direct 
Federal  electronic  benefits  transfier 
(EBT)  program.  The  Direct  Federal  EBT 
program  provides  access  to  Federal 
program  benefit  payments  through 
electronic  funds  transfer  (EFT)  to 
individuals  who  do  not  have  an  account 
at  a  financial  institution.  The  proposed 
Fart  207  describes  how  the  Service  will 
implement  EBT  through  the  selection 
and  designation  of  financial  institutions 
as  Financial  Agents  of  the  Treasury,  and 
specifies  the  duties  of  such  Financial 
Agents. 

DATES:  Comments  must  be  received  no 
later  than  July  8, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Director,  Card  Technology  Division. 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Room  526, 
Liberty  Center.  401  14th  Street.  S.W.. 
Washington.  D.C.  20227.  A  copy  of  the 
proposed  rule  is  available  at  the 
Service's  home  page  at:  http:// 
www.frns.treas.gov.  Comments  on  the 
proposed  rule  will  be  available  for 
inspection  in  a  reading  room  in  the 
Department  of  the  Treasury. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
P.  Galligan.  Director,  Card  Technology 
Division,  (202)  874-6550,  or  Anne 
Wallace,  Senior  Attorney  (202)  874- 
6681. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  the  Treasury's 
Financial  Management  Service  (Service) 
is  the  Federal  Government's  financial 
manager.  Its  mission  includes  providing 
leadership  and  assistance  to  Federal 
agencies  in  cash  management,  payment 
policy  and  financial  systems,  and 
collecting  and  disbiusing  public  money. 
The  Service  issues  over  850  million 
payments  each  year,  totaling  in  excess 
of  $1  trillion. 

The  Service  disburses  payments 
under  a  variety  of  Federal  programs, 
including  Social  Security  Old  Age, 
Survivors,  and  Disability  Insurance, 
Supplemental  Security  Income,  Black 
Lung,  Railroad  Retirement  Board 
Retirement  and  Annuity,  Department  of 
Veterans  Affairs  Compensation  and 
Pension,  Civil  Service  Retirement  and 
Disability,  and  Office  of  Personnel 
Management  wage  and  salary  payments. 
These  payments  are  referred  to  as  Direct 
Federal  payments. 

The  Service  disburses  public  monies 
in  one  of  two  ways:  Treasury  check  and 
EFT.  SlighUy  more  than  half  of  the  850 
million  payments  made  annually, 
representing  payments  to  more  than  30 
million  individuals,  are  made  by  Direct 
Deposit.  Direct  Deposit  is  a  safe, 
reliable,  and  economical  EFT  payment 
mechanism  in  which  funds  are  sent 
through  the  automated  clearing  house 
(ACH)  into  an  account  established  by 
the  recipient  at  a  financial  institution. 

To  utilize  Direct  Deposit  under 
Treasury's  regulations,  a  Direct  Federal 
payment  recipient  must  have  an  account 
with  a  financial  institution  and  must 
designate  that  account  as  the  location  to 
which  payments  are  to  be  sent  by  means 
of  Direct  Deposit.  31  CFR  210.4(a). 
However,  an  estimated  20-30  million 
Americans,  including  10  million 
recipients  of  the  Direct  Federal 
payments  mentioned  above,  do  not  have 
a  bank  account.  These  individuals  are 
referred  to  as  "unbanked  recipients"  in 
this  proposal.  Without  an  account  at  a 
financial  institution,  these  recipients 
cannot  receive  their  Direct  Federal 
benefits  via  Direct  Deposit.  In  order  to 
afford  unbanked  recipients  with  a  safe, 
reliable,  and  economical  means  of 
accessing  their  benefits.  Treasury, 
together  with  other  agencies  in  the 
Executive  Branch,  has  been  developing 
EBT  for  Direct  Federal  payments. 

EBT  is  any  delivery  system  which 
disburses  government  benefits  through 
EFT  and  replaces  paper  benefit 
distribution  v«th  EFT  and  electronic 
access  in  the  form  of  a  plastic  card.  EBT 
may  utilize  a  debit  card  or  a  stored 
value  card,  usable  at  point  of  sale  (POS) 


terminals  and  automated  teller 
machines  (ATMs).  A  debit  card  is  a 
plastic  card  with  a  magnetic  stripe  that 
permits  access  to  an  account  at  a 
financial  institution.  A  stored  value  card 
is  a  plastic  card  in  which  a  computer 
chip  is  embedded.  The  computer  chip 
retains  a  record  of  the  card's  value. 

A  majority  of  the  States  have 
implemented  or  are  developing  EBT 
systems.  The  benefits  distributed  in 
State  EBT  programs  include  those 
which  are  partly  or  fully  funded  by  the 
Federal  Govenunent  and  administered 
by  the  State,  such  as  Aid  to  Families 
with  Dependent  Children  (AFDC).  Food 
Stamps,  and  Women,  Infants,  and 
Children,  and  those  that  are  fully 
funded  and  administered  by  the  State, 
such  as  general  assistance  and 
unemployment  compensation.  For 
example,  a  niunber  of  States  have 
replaced  paper  Food  Stamp  coupons 
with  plastic  cards  that  Food  Stamp 
recipients  use  when  purchasing  food  at 
participating  certified  grocery  stores. 

Treasury  also  has  tested  EBT  in  the 
delivery  of  Direct  Federal  payments.  In 
1989,  Treasury  designated  the  First 
National  Bank  of  Maryland  as  its 
Financial  Agent  in  the  SecureCard  pilot 
in  Baltimore,  Maryland.  This  one-year 
pilot  was  conducted  with  approximately 
300  Supplemental  Security  Income 
recipients.  In  1992,  Treasury  designated 
Citibank,  N.A.  as  its  Financial  Agent  in 
the  Direct  Payment  Card  pilot  in  Texas. 
The  Direct  Payment  Card  is  an  EBT 
program  which  provides  unbanked 
recipients  with  access  to  Direct  Federal 
payments.  At  the  present  time,  there  are 
approximately  21,000  active  users  of  the 
I)irect  Payment  Card  throughout  the 
State  of  Texas.  In  January.  1996. 
Treasury  designated  Qtibank  F.S.B.  as 
its  Financial  Agent  for  EBT  in  the 
Southern  Alliance  of  States  (SAS).  The 
SAS  includes  the  states  of  Alabama. 
Arkansas,  Florida,  Georgia,  Kentucky, 
Missouri,  North  Carolina  and 
Tennessee. 

In  his  National  Performance  Review 
Report,  "On  An  Implementation  Plan 
For  Nationwide  EBT,"  Vice  President 
Gore  encouraged  Federal  agencies,  in 
partnership  with  State  and  local 
governments,  to  develop  a  nationwide 
integrated  EBT  system  utilizing  the 
commercial  infiBstructure  and 
combined  access  to  Direct  Federal 
payments  and  State-administered 
benefits  for  an  individual  recipient  on  a 
single  card. 

Recent  legislation  has  provided 
additional  urgency  to  the  development 
of  an  electronic  delivery  system  for  the 
unbanked.  Chapter  10  of  Pub.  L.  104- 
134,  which  was  signed  by  the  President 
on  April  25. 1996.  is  the  Debt  Collection 


Improvement  Act  (DCIA).  Section 
31001(x)  of  the  DCIA  amends  31  U.S.C. 
3332  to  require  Federal  agencies  to 
convert  Federal  payments,  other  than 
payments  imder  the  Internal  Revenue 
Code,  from  checks  to  EFT  in  two  phases. 
Phase  one  affects  newly-eligible 
recipients  of  Federal  payments.  During 
phase  one,  which  began  on  July  26, 
1996,  a  recipient  of  a  Federal  payment 
who  becomes  eligible  to  receive  the 
payment  on  or  after  July  26,  1996,  must 
receive  it  by  EFT  unless  the  recipient 
certifies  in  writing  that  the  recipient 
does  not  have  an  account  at  a  financial 
institution  or  authorized  payment  agent. 
Phase  two  involves  the  conversion  from 
checks  to  EFT  of  all  Federal  payments, 
except  payments  under  the  Internal 
Revenue  Code.  The  EXHA  provides  that, 
subject  to  the  Secretary's  authority  to 
grant  waivers,  after  January  1, 1999.  all 
Federal  payments  must  be  made  by  EFT. 

Section  3332(i)  authorizes  Treasury  to 
issue  regulations  to  implement  the 
mandatory  EFT  requirements.  On  July 
26. 1996,  the  Service  issued  an  interim 
rule  to  implement  the  provisions  of  the 
DCIA  that  took  effect  on  that  date  and 
to  seek  public  comment  on  issues 
relating  to  implementation  of  the 
requirements  that  take  efiiect  in  January 
1999.  61  FR  39254.  The  Service  also 
described  the  steps  it  intends  to  take  to 
implement  the  DCIA.  The  Service  noted 
that  it  plans  to  engage  in  extensive 
educational  and  mariceting  efforts  to 
promote  Direct  Deposit  and  Direct 
Deposit  Too.  Direct  Deposit  Too  is  a 
coUaborative  marketing  initiative 
between  the  Federal  Government  and 
the  financial  services  industry  under 
which  the  Federal  Government  will 
encourage  the  financial  industry  to  offer 
simple,  low-cost,  electronically- 
accessible  accounts  and  will  help 
market  such  accounts.  61  FR  39254-5. 

Treasury  hopes  that  many  unbanked 
recipients  of  Direct  Federal  payments 
will  become  "banked"  as  a  result  of 
public  and  private  tfsctor  educational 
and  marketing  efforts.  However,  it  is 
likely  that  a  certain  percentage  of  Direct 
Federal  recipients  will  remain 
unbanked  by  the  January  1999  deadline. 
Therefore,  by  that  time.  Treasury  must 
have  in  place  pajrment  systems,  such  as 
EBT,  which  will  permit  the  electronic 
delivery  of  funds  to  the  unbanked. 
Treasury  believes  that,  by  establishing  a 
legal  framework,  the  adoption  of  Part 
207  will  facilitate  implementation  of  die 
Direct  Federal  EBT  program. 

P«H207 

The  Sovice  has  adopted  regulations 
dealing  with  Direct  Deposit  which  are 
codified  at  31  CFR  Part  210.  Although 
Direct  Deposit  and  EBT  are  similar  in 


that  both  involve  the  movement  of 
funds  by  EFT  through  die  ACH,  there 
are  significant  distinctions  between 
them.  For  this  reason,  the  Service 
believes  it  is  desirable  to  adopt  a 
regidation  that  deals  specifically  with 
EBT. 

There  are  three  principal  distinctions 
between  Direct  Deposit  and  EBT.  First. 
Direct  Deposit  is  an  EFT  system  for 
recipients  who  already  have  an  accoimt 
at  a  financial  institution;  EBT  is  an  EFT 
system  for  unbanked  recipients  of  Direct 
Federal  benefit  payments.  In  the  Direct 
Federal  EBT  program,  a  financial 
institution  designated  by  Treasury  as  its 
Financial  Agent  for  EBT  establishes  an 
account  in  the  name  of  the  recipient  for 
the  purpose  of  receiving  and  providing 
adequate  access  to  Direct  Federal 
payments  by  EFT.  The  establishment  of 
this  account  can  be  viewed  as  changing 
the  recipient's  status  from  "unbanked" 
to  "banked."  However,  it  is  important  to 
note  that,  in  EBT,  all  of  the  attributes  of 
the  accoimt  are  determined  by  Treasury, 
none  by  the  recipient,  and  the  recipient 
has  no  ability  to  change  the  attributes  of 
the  account. 

The  second  distinction  relates  to  the 
nature  of  the  disbursement  process  and 
the  relationship  between  Treasury  and 
the  financial  institution  that  receives  the 
funds.  Both  Direct  Deposit  and  EBT 
involve  the  disbursement  of  public 
funds.  In  Direct  E)eposit,  Treasury 
disburses  public  funds  by  originating  an 
ACH  credit  to  the  financial  institution 
that  holds  the  recipient's  account  By 
definition,  however,  EBT  is  a  payment 
system  for  the  unbanked.  Therefore,  the 
mere  origination  of  an  ACH  credit  will 
not  accomplish  the  program  objective  of 
placing  funds  representing  the  benefit 
pa3rment  into  the  hands  of  the  recipient 
Thus,  in  EBT.  disbursement  is  a  multi- 
step  process  that  includes,  in  addition    - 
to  die  origination  of  an  ACH  credit,  the 
establishment  of  an  accoimt  for  the 
unbanked  recipient  by  Treasury's 
Financial  Agent  and  the  provision  of 
access  to  that  account  by  the  Financial 
Agent 

As  discussed  below,  under  Federal 
law.  the  authority  to  disburse  public 
money  is  limited  to  specific  persons  and 
entities.  Financial  institutions  that  have 
been  designated  by  the  Secretary  as 
financial  agents  of  the  Government  are 
among  the  entities  authorized  by 
Federal  law  to  cany  out  the 
disbursement  function.  The  designation 
of  a  financial  institution  as  a  finanrial 
agent  creates  a  principal-agent 
relationship  between  Treasury  and  the 
financial  agent  As  in  any  agency 
relationship,  as  agents  of  the  United 
States,  financial  agents  act  upon  the 
instructions  of  the  principal,  the 
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Treaaury,  and  answer  only  to  the 
principal.  Under  proposed  Part  207,  the 
Financial  Agent  acts  as  agent  of  the 
United  States,  not  as  agent  of  the 
unbanked  recipient,  in  establishing  the 
account  and  providing  services.  For 
example,  under  proposed  §  207.3(a)(1). 
the  Financial  Agent  opens  an  account 
for  the  unbanked  recipient  at  Treasury's 
direction  and  may  close  the  account 
only  at  Treasury's  direction.  The 
Financial  Agent  for  EBT  is  accountable 
only  to  Treasury,  and  Treasury  will  hold 
the  Financial  Agent  responsible  for  the 
p)erformance  of  these  duties. 

In  contrast,  under  Treasury's  Direct 
Deposit  regulations,  a  financial 
institution  does  not  become  a  financial 
agent  by  virtue  of  its  receipt  of  a 
payment  by  Direct  Deposit.  31  CFR 
210.7(g).  This  is  because,  in  Direct 
Deposit,  the  financial  institution  is 
selected  by  and  acts  as  agent  of  its 
depositor,  the  recipient,  and  not  as  an 
agent  of  the  Government.  The  depositor 
has  complete  freedom  to  choose  the 
financial  institution  at  which  the 
account  will  be  maintained  and  to 
change  institutions  at  will. 

The  third  distinction  between  Direct 
Deposit  and  EBT  relates  to  the 
discretion  possessed  by  the  financial 
institution  in  providing  access  to  the 
recipient's  funds.  In  Direct  Deposit,  the 
recipient's  financial  institution  provides 
access  to  funds  in  the  recipient's 
account  in  accordance  with  the  deposit 
contract  between  the  financial 
institution  and  its  depositor.  Treasury  is 
not  a  party  to  the  deposit  contract.  Thus, 
the  financial  institution  provides  its 
depositor  with  whatever  means  of 
access,  including  checks,  as  agreed  to  by 
the  parties.  And,  of  course.  Treasury  has 
no  responsibility  for  the  nature  or 
qualiU'  of  services  provided. 

In  tne  Direct  Federal  EBT  program, 
the  Financial  Agent  provides  unbanked 
recipients  with  access  to  their  benefit 
payments  in  the  manner  and  on  the 
terms  specified  in  Fart  207  and  the 
agreement  between  Treasury  and  the 
Financial  Agent.  Specifically,  under 
proposed  §  207.3(a)(4).  the  Financial 
Agent  is  required  to  issue  to  each 
unbanked  recipient  a  debit  card  bearing 
the  Treasury's  registered  service  mark 
for  EBT,  the  Benefit  Security  Card*.  The 
service  mark  identifies  the  debit  card, 
and  the  cardholder-recipient,  with  the 
Direct  Federal  EBT  program.  The 
recipient  is  able  to  use  this  card  at 
ATMs  and  POS  terminals  on  terms  and 
conditions  specified  by  Treasury.  No 
checks  are  issued  to  the  recipient. 

The  statutory  basis  for  the  designation 
flf  financial  institutions  as  financial 
•gents  and  the  relationship  between 
Treasury,  the  Financial  Agent  for  EBT, 


and  the  unbanked  recipient  are 
discussed  in  more  detail  below. 

Section-by-Section  Analysia 

Section  207.1 — Scope 

Proposed  §  207.1  provides  that  Part 
207  governs  Direct  Federal  EBT.  The 
Direct  Federal  EBT  program  differs  in 
several  important  respects  from  Direct 
Deposit,  which  is  subject  to  regulations 
found  at  31  CFR  Part  210.  The  Service 
believes  it  is  desirable  to  adopt  a 
regulation  that  reflects  the  unique 
character  of  Direct  Federal  EBT. 

Section  207.2 — Definitions 

The  Service  is  the  registered  owner  of 
the  Benefit  Security  Card*  mark;  the 
Patent  and  Trademark  Office  issued 
Registration  niunber  1.946.344  to  the 
Service  on  January  9. 1996.  Treasury 
intends  to  use  the  Benefit  Security 
Card*  mark  to  identify  the  Direct 
Federal  EBT  program.  Proposed 
§  207.3(a)(4)  directs  the  Financial  Agent 
for  EBT  to  use  this  service  mark  on  all 
EBT  cards. 

The  Service  proposes  to  define  the 
term  "Direct  Federal  electronic  benefits  . 
transfer  (EBT)"  as  a  program  for 
providing  the  unbanked  with  electronic 
access  to  their  Direct  Federal  benefit 
payments  through  the  disbursement  by 
a  financial  institution  acting  as 
Financial  Agent  of  the  United  States. 
The  proposed  definition  makes  it  clear 
that  EBT  is  for  the  unbanked,  unlike 
Direct  Deposit  where  a  recipient  must 
have  a  preexisting  account  relationship 
with  a  financial  institution.  The 
proposed  definition  also  makes  clear 
that  EBT  involves  the  disbursement  of 
public  funds.  See  the  discussion  below 
of  the  proposed  definition  of 
"disburse." 

The  Service  proposes  to  define  the 
term  "Direct  Federal  payment"  as 
including  payments  under  any 
Federally  funded  entitlement,  pension, 
annuity,  wage  or  salary  program  not 
administered  by  a  State  government. 
This  category  includes  Social  Security 
Old  Age.  Survivors,  and  Disability 
Insurance,  Supplemental  Security 
Income,  Black  Lung,  Railroad 
Retirement  Board  Retirement  and 
Annuity.  Department  of  Veterans  Affairs 
Compensation  and  Pension,  Civil 
Service  Retirement  and  Disability,  and 
Office  of  Personnel  Management  wage 
and  salary  payments. 

Proposed  §  207.2  defines  the  term 
"disburse"  in  the  context  of  EBT  as  the 
performance  of  a  series  of  functions  by 
a  financial  institution  that  has  been 
designated  as  a  Financial  Agent  of  the 
United  States.  These  functions  are:  The 
establishment  of  an  account  in  the  name 


of  an  luibanked  recipient;  the 
maintenance  of  the  account;  the 
crediting  of  Direct  Federal  payments  to 
the  account:  and  the  provision  of  access 
to  the  account  on  terms  specified  by  the 
Service. 

Two  elements  of  this  definition  are 
significant:  the  multiple  functions 
which,  taken  together,  comprise  the  act 
of  disbursement;  and  the  identity  of  the, 
party  performing  disbursement.  First,  it 
should  be  noted  that  the  broad 
definition  of  "disburse"  in  proposed 
§  207.2  reflects  the  Service's 
determination  that  all  these  functions 
must  be  performed  in  order  to 
accomplish  Treasury's  goal  of  providing 
unbanked  recipients  with  electronic 
access  to  their  benefit  payments.  By 
contrast,  the  term  "disburse"  is  used  in 
a  narrower  sense  in  31  CFR  Part  206, 
where  the  Service's  regulation  deals 
with  the  management  of  Federal  agency 
receipts  and  collections.  There, 
"disburse"  is  defined  in  31  CFR  206.2 
as  the  initiation  of  an  electronic  funds 
transfer  because,  in  the  context  of 
agency  cash  management  where  all  the 
parties  have  accounts  at  financial 
institutions,  the  only  function  that 
needs  to  be  performed  in  order  to 
deliver  public  money  by  EFT  to  the 
intended  recipient  is  the  initiation  of  an 
electronic  funds  transfer. 

Federal  law  authorizes  the  Secretary 
of  the  Treasury  to  disburse  public 
money  for  the  executive  branch  and 
specifies  the  individuals  and  entities  to 
whom  the  Secretary  can  delegate  the 
performance  of  this  task.  Section  3321 
of  Title  31  provides,  in  relevant  part: 

(a)  Except  as  provided  in  this  section  or 
another  law,  only  officers  and  employees  of 
the  Department  of  the  Treasury  designated  by 
the  Secretary  of  the  Treasury  as  disbursing 
officials  nlay  disburse  public  money 
available  for  expenditure  by  an  executive 
agency. 

(b)  For  economy  and  efficiency,  the 
Secretary  may  delegate  the  authority  to 
disburse  public  money  to  officers  and 
employees  of  other  executive  agencies. 

Thus,  the  authority  to  disburse  public 
funds  is  limited  to  designated  officers 
and  employees  of  Treasury,  designated 
officers  and  employees  of  another 
executive  agency  under  a  delegation  of 
authority  from  Treasury,  or  other 
entities  to  the  extent  they  are  authorized 
under  some  other  specific  statutory 
provision.  One  such  provision  is  31 
U.S.C.  3327.  which  provides,  in 
pertinent  part: 

When  the  Secretary  decides  it  is 
convenient  to  a  public  creditor  and  in  the 
public  interest,  the  Secretary  may  designate 
a  depositary  to  issue  a  check  or  other  draft 
on  public  money  held  by  the  depositary  to 
pay  an  obligation  of  the  Government 


Other  Federal  laws  specifically 
authorize  "depositaries"  of  public 
money,  that  is,  banks  or  other  financial 
institutions,  to  disburse  public  money 
as  "financial  agents"  of  the  Govenunent. 
For  example.  12  U.S.C.  90  authorizes 
the  Secretary  of  the  Treasury  to 
designate  national  banks  as  financial 
agents.  That  section  provides,  in 
relevant  part: 

All  national  banking  associations, 
designated  for  that  purpose  by  the  Secretary 
*  *  *  shall  be  depositaries  of  public  money, 
under  such  regulations  as  may  be  prescribed 
by  the  Secretary;  and  they  may  also  be 
employed  as  financial  agents  of  the 
Govenunent;  and  they  shall  perform  all  such 
reasonable  duties,  as  depositaries  of  public 
money  and  financial  agents  *  *  *  as  may  be 
required  from  time  to  time. 

Federal  law  also  authorizes  the 
Secretary  to  designate  other  types  of 
financial  institutions  as  financial  agents. 
See,  12  U.S.C.  265.  266.  391. 1452(d), 
1767. 1789a.  2013,  2122,  and  31  U.S.C. 
3122  and  3303. 

Recent  legislation  clarified  the 
Secretary's  authority  to  use  financial 
institutions  designated  as  financial 
agents  for  EBT.  Section  665,  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Pub.  L.  104-208.  amends  12  U.S.C  90 
by  adding  the  following  sentence  to  the 
end  of  that  provision: 

Notwithstanding  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended,  the  Secretary  may  select  (national 
banking]  associations  as  financial  agents  in 
accordance  with  any  process  the  Secretary 
deems  appropriate  and  their  reasonable 
duties  may  include  the  provision  of  [EBT] 
services  (including  State-administered 
benefits  with  the  consent  of  the  States),  as 
defined  by  the  Secretary. 

Corresponding  amendments  were 
made  to  the  ten  other  provisions  of 
Federal  law  that  authorize  the 
designation  of  financial  institutions  as 
financial  agents. 

Relying  upon  this  authority,  the 
Service  proposes  to  use  financial 
institutions  designated  as  financial 
agents  of  the  Govenunent  to  perform  the 
disbursement  of  public  funds  that  is 
central  to  the  Direct  Federal  EBT 
program.  The  Service  wishes  to 
emphasize  that  proposed  definition 
would  not  preclude  a  financial  agent 
bom  working  with  one  or  more  non- 
financial  institutions  in  providing  Direct 
Federal  EBT  services. 

The  proposed  definition  of  "eligible 
financial  institution"  lists  the  eleven 
provisions  in  Federal  law  discussed 
above  that  authorize  the  designation  of 
financial  institutions  as  financial  agents 
of  the  Govenunent. 

The  Service  proposes  to  define  the 
term  "Financial  Agent"  as  a  financial 


institution  that  has  been  designated  as 
a  Financial  Agent  of  the  United  States 
for  EBT. 

Proposed  §  207.2  defimes  "recipient" 
as  a  natural  person  entitled  to  receive  a 
Direct  Federal  payment. 

The  proposed  definition  of  the 
"Service"  provides  that  the  Financial 
Management  Service  is  a  bureau  of  the 
Department  of  the  Treasiuy.  The  Service 
is  responsible  for  implementation  of  the 
Direct  Federal  EBT  program. 

The  Service  proposes  to  define  "State 
EBT  program"  as  a  program  established 
under  State  or  local  law  or  administered 
by  a  State  or  local  agency  to  provide 
electronic  access  to  benefits.  A  number 
of  States  distribute  cash  benefits,  such 
as  AFIXD  and  unemployment 
compensation,  through  the  ACH. 
Proposed  §  207.3(a)(3)  authorizes  the 
Financial  Agent  for  EBT  to  credit  such 
payments  to  the  account  established 
pursuant  to  §  207.3(a)(1).  Obviously, 
non-cash  benefits,  such  as  Food  Stamps, 
could  not  be  added  to  the  deposit 
accoimt  established  by  the  Financial 
Agent 

The  Service's  proposed  definition  of 
"State  EBT  program"  is  based  on 
.language  used  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  in  a  recently  proposed 
amendment  to  Regulation  E.  12  CFR 
Part  205.  62  FR  3242. 

The  Board's  proposed  amendment 
implements  legislation  which  exempted 
from  the  Electronic  Funds  Transfer  Act 
"needs-tested"  EBT  programs,  such  as 
AFDC.  established  or  administered 
under  State  or  local  law.  However,  the 
Service's  proposed  definition  is  not 
limited  to  needs-tested  programs. 
Therefore,  luider  this  proposal,  the 
Financial  Agent  could  credit  to  the 
account  established  under  §  207.3(a)(1) 
needs-tested  cash  payments,  such  as 
AFDC.  or  cash  payments  which  are  not 
needs-tested,  such  as  unemployment 
compensation. 

The  proposed  definition  of 
"imbanked  recipient"  describes  the 
class  of  persons  eligible  to  participate  in 
the  Direct  Federal  EBT  program  as 
comprising  those  recipients  who  do  not 
have  an  account  at  a  financial 
institution.  This  definition  reflects  the 
distinction  between  Direct  Deposit  and 
the  Direct  Federal  EBT  program.  The 
Service's  Direct  Deposit  regulation 
provides  that,  in  order  to  receive  a 
benefit  payment  by  Direct  Deposit,  the 
recipient  "shall  designate  the  desired 
financial  institution  and  account 
identification  at  that  financial 
institution."  31  CFR  210.4(a). 
Obviously,  a  recipient  who  does  not 
have  an  account  at  a  financial 
institution  cannot  satisfy  this 


requirement.  The  Direct  Federal  EBT 
program  is  designed  to  meet  the  needs 
of  such  recipients. 

Section  207.3— Duties  of  the  Financial 
Agent 

Proposed  §  207.3(a)  describes  the 
duties  of  a  Financial  Agent  for  EBT.  The 
proposal  contemplates  the  performance 
by  the  Financial  Agent  of  a  broad  range 
of  duties;  as  noted  above,  non-financial 
institutions  can  partner  with  the 
Financial  Agent.  In  addition,  it  should 
be  noted  that  Treasury  possesses  the 
inherent  authority  to  perform,  as 
principal,  many  of  the  duties  described 
in  this  section.  The  regulation  should 
not  be  interpreted  as  precluding 
Treasury  from  performing  certain 
functions  directly,  should  it  determine 
that  doing  so  is  in  the  best  interests  of 
the  Government. 

Proposed  §  207.3(a)(1)  requires  the 
Financial  Agent  to  establish  an  account 
in  the  name  of  each  unbanked  recipient 
The  operational  or  accoimting 
convention  used  by  the  Financial  Agent 
is  irrelevant;  the  accoiuit  may  be  a 
master  or  subaccount,  provided  the 
deposit  account  records  of  the  Financial 
Agent  make  clear  the  imbanked 
recipient's  ownership  rights  in  the 
account.  In  addition,  the  proposal 
provides  that,  since  the  Financial  Agent 
acts  as  agent  of  Treasury  in  establishing 
the  account,  the  account  may  be  closed 
only  at  the  direction  of  the  Service. 

Proposed  §  207.3(a)(2)  provides  that 
the  Financial  Agent  must  comply  with 
Regulation  E,  12  CFR  Part  205.  The 
Financial  Agent  would  be  required  to 
comply  with  Regulation  E  regardless  of 
the  requirement  imposed  by 
§  207.3(a)(2);  the  Service  includes  this 
requirement  in  Part  207  merely  to 
emphasize  that  luibanked  recipients 
participating  in  the  Direct  Federal  EBT 
program  will  receive  full  Regulation  £ 
protection. 

Proposed  §  207.3(a)(3)  requires  the 
Financial  Agent  to  credit  to  the  account 
established  pursuant  to  §  207.3(a)(1) 
Direct  Federal  payments  received 
through  the  ACH.  In  addition,  as 
discussed  above,  the  Service  is 
proposing  to  permit  the  Financial  Agent 
to  credit  cash  payments  made  to  the 
recipient  imder  a  State  EBT  program  to 
such  account.  No  other  deposits, 
whether  over  the  counter  or  by  EFT. 
may  be  made  to  the  account. 

Proposed  §  207.3(a)(4)  would  require 
the  Financial  Agent  to  issue  to  each 
unbanked  recipient  a  debit  card  bearing 
the  Service's  registered  service  mark. 
Benefit  Seciuity  Card®.  The  recipient 
may  use  this  cud  to  access  his  or  her 
account  at  ATMs  and  POS  terminals. 
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Under  proposed  §  207.3(a)(5).  the 
Financial  Agent  is  required  to  provide 
service  to  cardholders  on  such  terms 
and  conditions  as  the  Service  specifies. 
The  customer  service  duties  of  the 
Financial  Agent  will  be  described  in 
detail  in  the  Invitation  for  Expression  of 
Interest  (lEI)  or  in  the  Financial  Agency 
Agreement  between  the  Service  and  the 
Financial  Agent. 

Proposed  §  207.3(a)(6)  is  a  catch-all 
provision  that  would  require  the 
Financial  Agent  to  perform  any  duties 
not  specifically  enumerated  in  this  Ptut 
which  the  Service  determines  are 
necessary  or  appropriate  in  connection 
with  the  Direct  Federal  EBT  program. 

Proposed  §  207.3(b)  provides  that,  in 
carrying  out  its  duties,  the  Financial 
Agent  acts  as  agent  of  the  United  States 
and  not  as  agent  of  the  unbanked 
recipient. 

Rafenuking  Analysis 

Treasury  has  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  proposed  rule  does  not 
require  any  actions  on  the  part  of  small 
entities.  Accordingly,  a  Regulatory 
Flexibility  Act  analysis  is  not  required. 

List  of  Subiects  in  31  CFR  Fart  207 

Automated  clearing  house,  Banks. 
Banking,  Electronic  hinds  transfer. 
Federal  Reserve  System,  Financial 
institutions.  Government  payments. 

For  the  reasons  set  out  in  the 
preamble,  the  Service  proposes  to  add 
,    Part  207  to  title  31 ,  chap.  II,  as  follows: 

\PART  207— ELECTRONIC  BENEFITS 
(TRANSFER;  DESIGNATION  OF 
FMANaAL  INSTITUTIONS  AS 
FINANCIAL  AGENTS 

Sec 

207.1  Scope. 

207.2  Definitions. 

207.3  Duties  of  the  financial  agent. 

Antboritjr.  12  U.S.C.  90,  265,  266.  391. 
14S2(d).  1767, 1789a,  2013,  2122;  31  U.S.C. 
321,  3122.  3303,  3321.  3327.  3332.  3335  and 
3336. 

1207.1     Scop*. 

This  part  governs  Direct  Federal 
electronic  benefits  transfer  (EBT).  which 
involves  the  disbursement  by  electronic 
funds  transfer  of  Direct  Federal 
payments  to  unbanked  recipients 
through  the  selection  and  designation  of 
financial  institutions  as  Financial 
Agents  of  the  United  States,  and 
describes  the  duties  of  such  Financial 
Agents. 


1207.2    OannMons. 

For  purposes  of  this  part: 

Benefit  Security  Card*  means  the 
Service's  registered  service  mark  for 
Direct  Federal  EBT. 

Direct  Federal  electronic  benefits 
transfer  (EBT)  means  a  program  for 
providing  electronic  access  to  Direct 
Federal  payments  to  unbanked 
recipients  through  disbursement  by  a 
financial  institution  acting  as  Financial 
Agent  of  the  United  States. 

Direct  Federal  payment  means  a 
payment  under  any  entitlement, 
pension,  annuity,  or  wage  or  salary 
program. 

Disburse  means,  in  the  context  of 
Direct  Federal  EBT,  the  f>erfonnance  of 
the  following  duties  by  a  Financial 
Agent  acting  as  agent  of  the  United 
States:  the  establishment  at  a  financial 
institution  of  an  account  in  the  name  of 
an  unbanked  recipient;  the  maintenance 
of  such  account;  the  receiving  of  Direct 
Federal  payments  through  the  ACH  and 
crediting  of  Direct  Federal  payments  to 
the  account;  and  the  provision  of  access 
to  such  account  on  the  terms  specified 
by  the  Service  and  in  accordance  with 
this  part. 

Eligible  financial  institution  means  an 
institution  eligible  for  designation  as  a 
Depositary  and  Financial  Agent  under 
any  one  of  the  following  provisions  of 
Federal  law:  12  U.S.C.  90,  265,  266,  391. 
1452(d).  1767. 1789a.  2013.  2122;  and 
31  U.S.C.  3122  and  3303. 

Financial  agent  means  an  eligible 
financial  institution  that  has  been 
designated  as  a  Depository  and 
Financial  Agent  of  the  United  States  for 
EBT  pursuant  to  this  part. 

Recipient  means  a  natural  person 
entitled  to  receive  a  Direct  Federal 
payment. 

Service  means  the  Financial 
Management  Service,  a  bureau  of  the 
United  States  Treasury. 

State  EBT  program  means  a  program 
established  under  State  or  local  law  or 
administered  by  a  State  or  local  agency 
for  providing  electronic  access  to  needs- 
tested  or  other  benefits. 

Unbanked  recipient  means  a  recipient 
who  does  not  have  an  account  at  a 
financial  institution. 

$207.3    Duties  of  the  financial  agent 

(a)  The  financial  agent  shall: 

(1)  Establish  an  account  in  the  name 
of  each  unbanked  recipient.  Such 
account  must  be  eligible  for  Federal 
deposit  insurance  and  may  be  closed 
only  at  the  direction  of  the  Service. 

(2)  Comply  with  Regulation  E.  12  CFR 
part  205. 

(3)  Credit  to  such  account  Direct 
Federal  payments  received  through  the 
automated  clearing  house.  The 


Financial  Agent  also  may  credit  to  the 
account  payments  under  a  State  EBT 
program. 

(4)  Issue  to  each  unbanked  recipient 

a  debit  card  bearing  the  Benefit  Security 
Card*  service  mark  which  will  permit 
the  recipient  to  access  the  account 
established  pursuant  to  paragraph  (a)(1) 
of  this  section  at  automatedteller 
machines  and  point  of  sale  terminals. 

(5)  Provide  service  to  Benefit  Security 
Card®  holders  on  such  terms  as  the 
Service  specifies;  and, 

(6)  Perform  such  other  duties  as  the 
Service  may  specify. 

(b)  In  performing  the  duties  described 
in  subsection  (a),  ^e  financial  agent 
shall  act  solely  as  the  agent  of  the 
United  States,  not  as  agent  of  the 
unbanked  recipient,  and  shall  be 
accountable  only  to  the  Treasury. 

RusmU  D.  Morris, 

Commissioner. 

(PR  Doc.  97-11928  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  167 

[CGD  97-004] 
RIN2115-nAF42 

Traffic  Separation  Scheme  in  ttie 
Approaches  to  Delaware  Bay 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  traffic  separation  scheme 
(TSS)  in  the  approaches  to  Delaware 
Bay  by  shifting  the  Eastern  approach 
lanes  southward;  establishing  a  two-way 
route  for  use  by  tug  and  tow  traffic;  and 
reconfiguring  the  precautionary  area  to 
exclude  shoal  areas  too  shallow  for  deep 
draft  vessels.  Navigation  safety, 
economic,  and  environmental 
considerations  necessitate  action  to 
separate  large  inbound  vessels  from  tug 
and  barge  traffic  transiting  easterly  and 
northerly  along  traditional  New  Jersey 
coastal  routes.  The  proposed 
reconfiguration  will  reduce  frequent 
near  misses  and  the  probability  of  an 
incident  which  could  result  in  a  major 
chemical  or  petroleum  oil  spill. 
DATES:  Comments  must  be  received  on 
or  before  August  7, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  97-004), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  or  may  be  delivered  to 


room  3406  at  the  same  address  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Margie  G.  Hegy,  Project  Manager.  Office 
of  Vessel  Traffic  Management  at  (202) 
267-0415. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  97-004)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than -6^/!!  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Coimcil  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  1978  amendments  to  the  Posts 
and  Waterways  Safety  Act  (PWSA).  33 
U.S.C.  1223(c).  require  that  a  port  access 
route  study  be  conducted  prior  to 
establishing  or  adjusting  a  traffic 
separation  scheme  (TSS).  A  TSS  is  an 
internationally  recognized  routing 
measure  intended  to  minimize  the  risk 
of  collision  by  separating  vessels  into 
opposing  streams  of  traffic  through  the 
establishment  of  traffic  lanes.  To  be 
internationally  recognized,  a  TSS  must 
be  approved  by  the  International 
Maritime  Organization  (IMO).  IMO 


approves  a  TSS  only  if  the  proposed 
routing  system  complies  with  IMO 
principles  and  guidelines  on  ships 
routing.  Rule  10  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (COLREG  1972),  prescribes 
the  conduct  of  vessels  within  or  near  a 
TSS  adopted  by  IMO. 

The  Coast  Guard  conducted  a  study  of 
the  TSS  in  the  Approaches  to  Delaware 
Bay  which  was  announced  in  the 
Federal  Register  on  March  22, 1994  (59 
FR  14126).  The  notice  of  study  results 
for  the  Approaches  to  Delaware  Bay  was 
published  in  the  Federal  Register  on 
September  22, 1995  (60  FR  49237). 

The  existing  TSS.  adopted  by  the 
Inter-Govemmental  Maritime 
Consultative  Organization  (as  the  IMO 
was  formerly  known)  on  October  28, 
1969,  is  published  in  the  IMO 
publication  Ships'  Routing  (B-IX/6-1). 
A  change  to  the  southeastern  approach 
lanes  was  implemented  on  March  15, 
1976.  The  TSS  off  Delaware  Bay 
consists  of  an  Eastern  approach,  a 
South-eastern  approach,  and  a 
precautionary  area.  The  Eastern 
approach  consists  of  a  westbound  traffic 
lane  and  an  eastbound  traffic  lane 
divided  by  a  separation  zone.  The 
Southeastern  approach  consists  of  a 
northwesterly  traffic  lane  and  a 
southeasterly  traffic  lane  divided  by  a 
separation  zone.  The  precautionary  area 
consists  of  an  eight  mile  radius  centered 
upon  Harbor  of  Refuge  light. 

The  study  showed  that  navigation 
safety,  economic,  and  environmental 
considerations  necessitate  establishment 
of  a  TSS  to  better  separate  large  inboimd 
vessels  from  tug  and  barge  treiffic 
transiting  easterly  and  northerly  along 
their  traditiomd  New  Jersey  coastal 
route.  In  the  current  configuration  near 
misses  occiu-  much  too  frequently.  The 
probability  of  a  major  chemical  or 
petroleum  oil  spill  is  much  too  great  to 
ignore.  Therefore,  the  Coast  Guard  is 
proposing  to  adjust  the  Eastern 
Approach  TSS.  establish  a  Two- Way 
Traffic  Route  for  tug  and  barge  traffic 
entering  and  departing  Delaware  Bay, 
and  reconfigure  the  precautionary  area. 
The  proposed  changes  have  already 
been  adopted  by  IMO.  and  barring  any 
changes  resulting  from  this  rulemaking, 
will  be  implemented  in  June  1997. 

DisGuaaion  of  Pn^MMed  Rules 

The  proposed  Eastern  approach 
would  still  consist  of  a  traffic  lane  for 
westbound  traffic  and  a  traffic  lane  for 
eastbound  traffic  divided  by  a 
separation  zone,  but  the  west  end  of  the 
northern  boundary  of  the  TSS  would  be 
rotated  clockwise  to  the  position  of 
Delaware  Bay  North  Approach  Lighted 
Bell  Buoy  2  (LLNR 1475). 


The  Southeastern  approach  would 
remain  unchanged,  but  would  be  added 
to  the  CFR.  It  consists  of  a  north- 
westbound  traffic  lane  and  a  south- 
eastbound  traffic  lane  divided  by  a 
separation  zone. 

The  proposed  Two- Way  Traffic  Route 
would  start  north  of  the  Eastern 
approach  and  would  follow  the  general 
contour  of  the  New  Jersey  coast  heading 
southwesterly,  then  west  before  turning 
back  to  the  northwest.  This  route  would 
better  separate  tug  and  tow  traffic  from 
large  inbound  traffic  in  the  Eeistem 
approach.  This  route  would  not  be  for 
the  exclusive  use  of  tug  and  tow  traffic, 
but  would  be  available  for  use  by  all 
vessels  with  a  draft  that  enables  them  to 
operate  safely. 

Reconfiguring  the  Precautionary  area, 
as  proposed,  would  remove  areas  that 
caimot  be  used  by  deep  draft  vessels 
due  to  the  naturally  available  water 
depths  and  more  accurately  reflects  to 
the  international  mariner  where  caution 
should  be  exercised. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  EXDT  is  uimecessary 
since  this  proposal  is  an  adjustment  of 
an  existing  TSS  which  will  provide  a 
much  higher  degree  of  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  wbether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  adjustment  of  the  existing  TSS 
provides  an  increased  level  of  safety  for 
mariners  using  the  TSS  thereby 
decreasing  any  adverse  economic  effect 
on  the  region  due  to  a  potential 
collision.  Because  it  expects  the  impact 
of  this  proposal  to  be  minimal,  the  Coast 
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Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  formation 

This  propos^  contains  no  coUection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  emd  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.C  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
"ADDRESSES." 

List  of  Subjects  in  33/CFR  Fart  167 

Navigation  (water).  Traffic  separation 
schemes.  Vessels. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  167  as  set  forth  below. 

PART  187— OFFSHORE  TRAFFIC 
SEPARATION  SCHEMES 

1.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223:  49  CFR  1.46. 

2.  Section  167.5  is  amended  to  add 
paragraph  (f)  to  read  as  follows: 

S167.S    OefMttons. 

•        •        •        •        • 

(f)  Two-way  route  means  a  route 
within  defined  limits  inside  which  two 
way  traffic  is  established,  aimed  at 
providing  safe  passage  of  ships  through 
waters  where  navigation  is  difficult  or 
dangerous. 

3.  Sections  167.170  through  167.174 
are  added  to  read  as  follows: 

S167.170    on  Dataware  Bay  Approadi 
Traffic  SeparsUon  Scheme  and 
Precautionary  Area. 

The  Off  Delaware  Bay  Traffic 
Separation  Scheme  consists  of  four 
parts:  An  Eastern  approach,  a  South- 
eastern approach,  a  Twp-Way  Traffic 
Route,  and  a  precautionary  area.  The 
specific  areas  of  the  On  Delaware  Bay 


Traffic  Separation  Scheme  and 
Precautionary  Area  are  described  in 
§  166.171.  §  167.172,  §  167.173,  and 
§  167.174  of  this  chapter. 

f  167.171    Eastern  approach. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

38*46'18"  N  

38*46'20"  N  

38"47'27"  N  „ 

38*4721 "  N  

74'35'27"  W 
74»55'45"  W 
74'55'24"  W 
74*34'30"  W 

(b)  A  traffic  lane  for  westbound  traffic 
is  established  between  the  northern  side 
of  the  separation  zone  and  a  line 
connecting  the  following  points: 


Latitude 

Longitude 

38»46'19"  N  „ „ 

38'49'40"  N  

74«55'18"W 
74'36'45"  W 

(c)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  south  side  of 
the  separation  zone  and  a  line 
connecting  the  following  points: 


Utitude 

Longitude 

38'45'27"  N  

38'44'27"  N  

74"56'12"  W 
74»34'21"W 

S  167.172    Southeastern  approach. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

38"27'00"  N  

38''43'24"  N  

38.44-12"  N  

38-27-36"  N  

74'42'17"W 
74«57'59"  W 
74»57'11"W 
74*41 '1 7"  W 

(b)  A  traffic  lane  for  north-westbound 
traffic  is  established  between  the 
northeastern  side  of  the  separation  zone 
and  a  line  connecting  the  following 
points: 


Latitude 

Longitude 

38'28'48"  N  

38»45'06"  N  

74"39'17"W 
74«56'35"  W 

(c)  A  traffic  lane  for  south-eastbound 
traffic  is  established  between  the 
southwestern  side  of  the  separation 
zone  and  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

38°42'48"  N  .„ 

74*58'53"  W 

38«27'00"  N  

74*46'23"  W 

S  167.173    Two-way  Traffic  Route. 

The  Two- Way  Traffic  Route  is 
recommended  for  use  predominantly  by 
tug  and  tow  traffic  transiting  to  and 
from  the  North  East  in  order  to  separate 
such  traffic  from  large,  inbotmd  vessel 
tiiaffic. 

(a)  The  Two- Way  Traffic  Route  is 
bounded  on  the  west  and  south  by  a  line 
connecting  the  following  points: 


Latitude 

Longitude 

38»50'45"  N  

38''47'30"  N  

38«48'19"  N  

38«50'12"  N  

39»00'00"  N  

75n)3'24"  W 
75'01'48"W 
74»55'18"W 
74'49'44"  W 
74*40'14"  W 

(b)  The  Two- Way  Traffic  Route  is 
bounded  on  the  east  and  north  by  a  line 
connecting  the  following  points: 


Latitude 

Longitude 

39-00'00"  N  

38'50'29"  N 

38'48'48"  N  

38'48'20"  N  

38'49'06"  N  

38«51'16"N  

74*41 '00"  W 
74*50-18"  W 
74*55'15"W 
74°59'18"W 
75*01-39"  W 
75*02-50"  W 

§167.174    Precautionary  area. 

The  Precautionary  area  is  defined  as 
follows:  bom  38''42'48"  N.  74''58'54"  W; 
thence  northerly  by  an  arc  of  eight 
nautical  miles  centered  at  38°48'54"  N, 
75''05'36"  W  to  38»47'27"  N,  74»55'18" 
W;  thence  westerly  to  38"'47'30"  N. 
75°01'48"  W;  thence  northeriy  to 
38''50'45"  N.  75''03'24"  W;  thence 
northeasteriy  to  38''51'16"  N,  75''02'50" 
W;  thence  northeriy  to  38»54'48"  N. 
75"*01'36"  W;  thence  westerly  by  an  arc 
of  6.7  nautical  miles  centered  at 
38*48-54"  N.  75*05'36"  W  to  38*55'32" 
N.  75"'05'52"  W;  thence  southwesterly  to 
38''54'00"  N.  75'*08'00"  W;  thence 
southeriy  to  38''42'48"  N.  74''58'54"  W. 
Datum:  NAD  83. " 

Dated:  February  25, 1997. 
G.N.  Naccara, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  97-12254  Filed  5-8-97;  8:45  am] 
BtLUNQ  CODE  4ai»-14-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Dodtat  No.  RIIM7-2:  Onlar  No.  1174] 

AmandiiMnt  to  Rulas  Concerning 


Evidance  Based  on  Market  Research 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Commission  proposes  to 
amend  its  rules  of  practice  by  clarifying 
fovin4ational  requirements  for  market 
research  evidence.  The  amendment 
entails  three  substantive  revisions.  One 
requires  a  survey  sponsor  to  provide 
additional  supporting  information  about 
technical  aspects  of  the  market  research. 
Another  provides  for  participants  using 
statistical  techniques  to  limit  the 
possibility  of  disclosing  the  identity  of 
a  survey  respondent  and  data  uniquely 
associated  with  that  respondent.  TTie 
third  clarifies  the  level  of  access  to  data 
files  and  computer  programs  that  is  to 
be  provided,  including  the  stage  at 
which  rights  to  replication  of  survey 
results  attach.  These  revisions  will 
clarify  rule  31(k)(2)'s  applicability  to 
market  research,  thereby  reducing  the 
need  for  case-by-case  determinations 
and  minimizing  the  potential  for  delay 
in  issuing  Commission 
recommendations.  The  amendment  also 
makes  minor  editorial  improvements  in 
rule  31(k). 

DATES:  Comments  responding  to  this 
notice  of  proposed  rulemaking  must  be 
submitted  on  or  before  June  9, 1997. 
ADDRESS:  Conmients  and 
correspondence  should  be  sent  to 
Margaret  P.  Crenshaw,  Secretary  of  the 
Commission,  1333  H  Street  NW,  Suite 
300,  Washington,  DC  20268-0001 
(telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Legal  Advisor, 
Postal  Rate  Commission,  1333  H  Street 
NW.,  Suite  300,  Washington,  DC. 
20268-0001,  (telephone:  202/78*-6820). 
SUPPLEMENTARY  INFORMATION:  Rule  31(k) 
outlines  foundational  requirements  for 
studies  and  analyses  ofiered  as  evidence 
to  be  relied  upon  in  Commission 
proceedings.  See  39  CFR  3001. 31(k). 
Submissions  within  the  rule's  purview 
are  subject  either  to  the  terms  of  rule 
31(k)(l)  or  to  similar  provisions  tailored 
to  specific  types  of  statistical  studies 
and  computer  analyses.  See  generally 
rule  31(k)(2}  and  (k)(3)  (39  CFR 
3001.31(k)(2)  and  (k)(3)).  These 
requirements  call  for  a  description  of 
the  study  plan,  relevant  assumptions, 
data  collection  techniques,  the  facts  and 
judgments  upon  which  conclusions  are 
based,  alternative  courses  of  action 
considered,  and  certain  other 
supporting  information  and  data.  This 
material  must  be  filed  along  with  the 
related  study  or  be  produced  upon 
request. 

Rule  31(k)  generally  reflects  settled 
evidentiary  principles,  but  persistent 
questions  have  arisen  in  recent 
proceedings  about  the  impact  of  certain 
market  research  practices  on  the 
interpretation  of  paragraphs  (k)(2)  and 


(3).  The  debate  has  centered  primarily 
on  three  major — and  often  interrelated — 
concerns.  One  is  the  interest  survey 
sponsors  assert  in  providing  survey 
participants  with  reasonable  assurances 
that  their  participation  in  the  survey 
and  the  sensitive  commercial  data  or 
information  provided  in  their  responses 
will  not  be  disclosed.  Another  is 
reviewers'  interests  in  replicating  survey 
results  and,  in  certain  instances,  in 
using  a  preferred  method  to  accomplish 
that  end.  A  third  issue  is  the  impact  of 
computer-assisted  data  collection 
(CAI)C)  techniques  on  compliance  with 
rule  31{k)'s  requirement  that  "input 
data  "  be  provided.  See  PRC  Op.  MC93- 
1,  paras.  117-122;  see  also  PRC  Op. 
MC95-1,  Appendix  C.  CADC 
techniques,  in  particular,  have  altered 
some  participants'  expectations  about 
how — and  whether — rule  31(k)'s  data 
disclosure  requirements  apply  to  certain 
market  research  efforts. 

The  Commission  has  resolved 
conflicts  on  a  case-by-case  basis,  but 
finds  that  revising  the  rule  to  provide 
participants  with  additional  guidance 
on  how  market  research  submissions 
should  be  supported  is  warranted.  PRC 
Op.  MC95-1,  Appendix  C  at  1-2. 
Having  had  an  opportunity  to  review 
pertinent  issues  and  concerns  outside 
the  constraints  imposed  by  motion 
practice,  the  Commission  has  made 
preliminary  determinations  about  the 
manner  in  which  rule  31(k)  should  be 
revised. 

Postponement  of  Comprehensive 
Revisions 

While  developing  an  amendment  to 
address  problematic  aspects  of  market 
research  submissions,  the  Commission 
also  considered  proposing  a 
comprehensive  reorganization  of  ride 
31(k).  Structurally,  a  comprehensive 
review  would  permit  redundant  or 
overlapping  requirements  to  be 
modified  or  eUminated,  thereby 
simplifying  a  rule  that  has  been  the 
subject  of  several  amendments.  In 
addition,  consideration  could  be  given 
to  whether  the  numerous  provisions 
now  covered  in  paragraph  (k)  should 
continue  to  be  located  within  rule  31, 
which  is  an  umbrella  evidentiary 
provision,  or  whether  they  should  form 
an  independent  provision. 

Substantively,  a  broader  focus  would 
provide  an  opportunity  to  address  the 
advisability  of  maintaining  certain 
formal  distinctions  within  the  rule,  such 
as  a  special  set  of  requirements  for 
computer-based  studies.  Computer- 
specific  provisions  were  added  to  the 
rule  (in  subparagraph  (3))  in  the  early 
19808.  when  the  use  of  computers  to 
prepare  or  develop  evidence  was  in  its 


infiancy  and  several  related  evidentiary 
issues  were  unsettled.  Since  then, 
computer  use  has  become  routine  not 
only  for  submissions  covered  by  rule 
31(k)(3),  but  in  the  preparation  of  nearly 
every  filing  in  Commission  proceedings. 
Hius,  the  rule's  underlying  orientation 
may  warrant  reconsideration.  At  a 
minimum,  revisions  to  subparagraph  (3) 
and  conforming  changes  in  other 
provisions  may  need  to  be  made.  See 
generally  Docket  No.  RM81-1,  Notice  of 
Proposed  Rulemaking  (NPRM)  at  5. 
Similarly,  the  need  for  distinctions 
between  studies  that  involve  statistics 
and  those  that  do  not  could  be 
reviewed.  Moreover,  a  broader  approach 
might  allow  issues  related  to  the 
emergence  of  electronic  data  bases,  from 
which  a  number  of  different  studies  and 
analyses  can  be  developed,  to  he 
explored. 

The  Commission's  interest  in 
updating  and  reorganizing  the  rule  is 
tempered  with  a  concern  that  wholesale 
revision  might  unduly  delay  addressing 
the  questions  that  have  surfaced  about 
market  research.  Based  on  this 
consideration  and  em  assessment  that 
other  aspects  of  the  rule  appear  to  be 
working  reasonably  well,  the 
Commission  has  decided  to  propose 
only  limited  changes  now.  Accordingly, 
the  proposed  amendment  has  been 
drafted  to  conform,  as  closely  as 
possible,  to  the  existing  approach  and  to 
cause  minimal  disruption  to  the  current 
numbering  system.  Structurally,  this  is 
accomplished  primarily  by 
distinguishing  market  research  from 
other  sample  surveys,  with  the 
requirements  specific  to  market  research 
designated  as  rule  31(k)(2)(i).  Existing 
rule  31(k)(2)(i),  now  entitled  "Sample 
surveys,"  is  renamed  "Other  sample 
surveys"  and  redesignated  as  rule 
31(k)(2)(ii).  Conforming  numbering 
changes  are  also  made  to  other 
subparagraphs  of  the  rule. 
Substantively,  the  Commission  notes 
that  this  amendment  is  not  inconsistent 
with  its  recent  statement,  in  PRC  Op. 
MC96-3,  that  the  existing  rules  on 
sample  surveys  require  certain 
quantitative  disclosures.  See  generally 
PRC  Op.  MC96-3  at  37-38.  Given  its 
general  position  on  the  scope  of  the 
existing  sample  survey  requirements, 
the  Commission  is  not  proposing  to 
make  them  more  explicit  at  this  time. 

Expanded  Foundational  Requirements 
for  Maricet  Research-Based 
Submissions 

Rule  31(k)  now  provides,  in 
subparagraph  (2)(i)(a},  that  a  proponent 
of  a  sample  survey  is  to  provide  a  clear 
description  of  the  survey  design, 
including  the  definition  of  the  universe 
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under  study,  the  sampling  frame  and 
units,  and  the  validity  and  confidence 
limits  that  can  be  placed  on  major 
estimates.  The  rule  also  provides,  in 
subparagraph  (2)(i)(b),  that  the  survey 
sponsor  provide  an  explanation  of  the 
methods  of  selecting  the  sample  and  the 
characteristics  measured  or  counted. 

These  provisions  generally  provide  a 
straightforward  and  serviceable  base  for 
evaluating  sample  surveys.  However, 
given  the  growing  importance  of  market 
research  in  Commission  proceedings,  it 
appears  advantageous  to  be  more 
specific  about  the  detail  sponsors 
should  provide  at  the  time  the  market 
research  (or  the  submission  it  supports) 
is  filed.  This  also  is  consistent  with  the 
Commission's  view,  previously 
expressed  in  connection  with  survey 
replication,  that  providing  descriptions 
of  technical  procedures  can  provide 
reviewers  with  the  ability  to  make  an 
assessment,  from  the  description  itself, 
of  the  appropriateness  of  various 
standard  procedures.  See  PRC  Op. 
MC95-1,  Appendix  C  at  7. 

The  Commission  therefore  proposes 
to  specify,  in  §  30O1.31(k)(2)(i)(a)(l), 
that  the  foundational  requirements 
include  details  of  the  sampling, 
observational,  and  data  preparation 
designs,  with  definitions  of  the  target 
population,  sampling  frame,  units  of 
analysis  and  survey  variables.  These 
requirements  also  include  an 
explanation  of  the  methodology  for  the 
production  and  analysis  of  the  ma)or 
estimates  and  the  associated  sampling 
errors.  Proposed  §3001. 31(k)(2)(i)(a)(2) 
requires  that  the  proponent  not  only 
provide  measures  of  sampling  error,  but 
also  present  coverage,  response  and 
editing  rates. 

In  addition  to  these  changes,  which 
are  primarily  adaptations  of  existing 
requirements  for  sample  surveys,  the 
Commission  is  also  proposing  four  new 
foundational  requirements.  Proposed 
subparagraph  (a)(3)  requires  a 
discussion  of  data  comparability  over 
time  and  with  other  data  sources,  and 
the  effects  of  benchmarking  and 

.  revisions.  "Benchmarking,"  in  this 
context,  refers  to  establishing  an 
acceptable  standard  by  which  to 
evaluate  estimates.  Subparagraph  la){4) 
requires  an  assessment  of  the  effects  of 
editing  and  imputation  and  other 
potential  sources  of  error  on  the  quality 

-  of  the  survey  estimates.  Subparagraph 
{a){5]  requires  identification  of 
applicable  statistical  models  when 
model-based  procedures  are  employed. 
Finally,  subparagraph  (a)(6)  requires  an 
explanation  of  all  statistical  tests 
performed  and  an  appropriate  set  of 
summary  statistics  summarizing  the 
results  of  each  test 


Confidentiality 

Confidentiality  issues  have  dominated 
recent  motion  practice,  and  they  have 
been  a  concern  for  some  time.  In  Docket 
No.  RM81-1,  for  example,  the  American 
Bankers  Association  (ABA)  filed 
comments  noting  that  compliance  with 
a  requirement  of  producing  actual  input 
data  upon  request  could  pose 
difficulties  because  of  confidentiality 
promises.  In  evaluating  ABA's  position, 
the  Commission  noted  that  the 
provision  in  question  was  not  a  new 
element  of  the  proposal  under 
consideration,  but  had  been  in  effect  for 
several  years  without  creating  serious 
difficulties.  The  Commission 
concluded,  at  that  time,  that  it  preferred 
to  continue  its  practice  of  addressing 
special  needs  for  confidentiality  as  they 
arose,  rather  than  alter  the  general  rule 
to  meet  exceptional  cases.  Docket  No. 
RM81-1,  Final  (Rulemaking)  Notice  at 
11.  In  PRC  Op.  MC95-1,  however,  the 
Commission  clearly  signaled  its  interest 
in  ending  this  practice  by  stating  that  it 
intended  to  institute  a  rulemaking  and 
explore  whether  a  widely-applicable 
standard  or  policy  statement  on  the 
confidentiality  of  market  research  data 
and  information  could  be  developed. 

The  Commission  has  made  a 
preliminary  determination  that  the 
continuing  motion  practice  on  this  topic 
confirms  die  need  for  a  revision  to  its 
existing  practice,  and  that  statistical 
disclosure  limitation  (SDL)  methods 
provide  a  workable,  objective  standard. 
SDL  methods  are  techniques  that  limit 
the  risk  of  disclosure  of  individual 
information  when  statistics  are 
disseminated  in  tabular  or  microdata 
formats.  These  practices  are  not  new, 
but  have  been  developed  and 
implemented  by  various  federal 
agencies  over  the  past  25  years.  See 
generally  jahine,  Thomas  B..  "Statistical 
Disclosure  Limitation  Practices  of 
United  States  Statistical  Agencies," 
Journal  of  Official  Statistics,  Vol.  9,  No. 
2  (1993) at  427-454. 

In  conjunction  with  this  ndemaking, 
the  Commission  is  establishing,  for 
participants'  convenience.  Library 
Reference  PRC-LR-1.  containing 
Statistical  Policy  Working  Paper  22. 
"Report  on  Statistical  Disclosure 
Limitation  Methodology"  (May  1994). 
(hereafter,  Working  Paper).  The  report 
was  prepared  by  the  Subcommittee  on 
Disclosure  Limitation  Methodology  of 
the  Federal  Committee  on  Statistical 
Methodology,  which  is  associated  with 
the  Statistical  Policy  Office  of  the  Office 
of  Information  and  Regulatory  AfEairs  of 
the  Office  of  Management  and  Budget 
The  preface  indicates  that  the  report 
includes  a  tutorial,  guidelines,  various 


recommendations,  and  an  annotated 
bibliography.  The  Commission  notes 
that  the  report  specifically  indicates  that 
legal  questions  are  beyond  its  scope. 
Working  Paper  at  2.  An  excerpt  on 
survey  research  from  the  "Reference 
Manual  on  Scientific  Evidence," 
published  by  the  Federal  Judicial  Center 
in  1994,  is  also  included  in  the  library 
reference. 

The  specific  provision  the 
Commission  proposes  adding,  in  new 
rule  31(k)(2)(i)(b)  is:  "Protection  against 
disclosure  of  sensitive  data  should  be 
provided  through  the  application  of 
appropriate  statistical  disclosure 
limitation  (SDL)  practices  when  data  are 
produced  for  secondary  analysis."  The 
rule  indicates  that  SDL  practices 
include  the  following:  Removal  of 
respondent  identifiers  from  microdata 
files;  cell  concentration  and  suppression 
rules;  and  data  masking  through 
aggregation,  random  noise  injection,  and 
simulation  of  artificial  records. 

In  the  sense  used  in  the  nde,  a 
microdata  file  consists  of  individual 
records,  each  containing  values  of 
variables  for  a  single  person,  business 
establishment  or  other  unit  Id.  at  3. 
There  are  no  identifiers  on  the  file,  and 
the  data  may  be  disguised  in  some  way 
to  ensure  that  the  individual  data  items 
cannot  be  uniquely  associated  with  a 
particular  respondent.  Id.  at  6.  Cell 
concentration  means  that  a  specific 
number  of  cases  in  a  given  cell  of  a  data 
table  cannot  account  for  a  percentage  of 
the  cell  total  equal  to  or  exceeding  a 
prescribed  threshold:  that  is,  the  (n.p) 
cell  concentration  rule  is  violated  if  n  or 
fewer  respondents  account  for  at  least  p 
percent  of  the  total  cell  value.  If  this 
rule  is  violated,  the  cell  is  suppressed  or 
collapsed  with  other  cells  to  reduce  the 
risk  of  disclosure.  Data  masking  entails 
distorting  data  prior  to  its  release  or 
limiting  the  amount  of  data  released.  It 
can  involve  random  error  (noise)  to  the 
data  entries,  multiplying  the  data  by 
random  values  from  known 
distributions,  or  data  swapping.  The 
latter  refers  to  the  practice  of 
interchanging  the  values  for  survey 
items  of  sample  cases  having  similar 
characteristics  or  values  for  auxiliary 
variables. 

The  proposed  rule  also  provides  that 
statistical  disclosure  is  defined  as  the 
identification  of  the  respondent  or  the 
linking  of  a  respondent  to  sensitive  data 
in  a  survey  record  or  data  file.  The 
revised  rule  also  affirmatively  states  that 
under  certain  conditions,  the  post-SDL 
data  shall  be  the  starting  point  for  an 
evaluation  on  the  merits. 

The  Commission  recognizes  that  its 
endorsement  of  SDL  techniques  as  a 
means  of  limiting  disclosure 
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presupposes  certain  expertise  on  the 
part  of  both  survey  sponsors  and  survey 
reviewers.  However,  the  complexity  of 
the  surveys  that  have  been  at  the  center 
of  recent  motion  practice  indicate  that 
the  sponsor  (in  most  cases,  the  Postal 
Service)  would  have  access  to  the 
resources  needed  to  meet  the  rule's 
standard.  To  the  extent  that  survey 
reviewers  might  need  assistance  in 
understanding  the  discovery 
implications  of  the  SDL  techniques, 
technical  conferences  or  other  forms  of 
assistance  can  be  made  available. 

Reviewers'  Access  to  Data,  Including 
Replication  of  Survey  Results 

As  with  confidentiality,  replication  of 
survey  results  also  has  been  an  issue 
over  the  course  of  several  proceedings. 
In  Docket  No.  RM81-1,  for  example,  the 
Postal  Service  questioned  whether  the 
word  "replicate"  in  the  proposed  rule 
imposed  too  broad  a  standard.  The 
Commission  concluded  that  it  did  not, 
emphasizing  that  the  fact  that  this  term 
was  not  explicitly  used  in  the  final  rule 
reflected  a  technical  drafting  decision, 
rather  than  a  substantive  change  in 
position.  The  Conmiission  said:  "We 
think  it  is  clear — even  without  express 
use  of  this  term — that  the  final  rule 
allows  a  participant,  upon  proper 
request,  to  obtain  materials  that  would 
allow  replication  of  the  results  of 
computer-generated  presentations." 
Final  (Rulemaking)  Notice  at  13. 

By  Docket  No.  MC95-1  the  question 
of  what  "materials"  should  be  made 
available  had  come  to  the  fore,  and  the 
Commission  noted  that  newer  market 
research  techniques  complicated  the 
issue.  It  cautioned: 

(P)articipants'  insistence  on  the  ability  to 
trace  a  numerical  result  from  CADC  maricet 
research  to  the  primary  data  source  by 
replicating  various  data  adjustments  may 
Aften  be  very  unpractical,  and  sometimes 
simply  impossible.  The  task  of  verifying  a 
specific  numerical  result  could,  in  itself, 
entail  running  a  rather  extensive  set  of 
complex  computer  programs  associated  with 
the  survey's  data  collection,  editing,  coding, 
estimation  and  analysis  procedures. 

PRC  Op.  MC95-1,  Appendix  C  at  6.  In 
a  related  comment,  the  Commission 
noted  that  it  viewed  the  overall 
objective  of  the  rule  as  "*  •  *  placing 
reviewers  in  a  position  to  determine 
whether  the  data  are  sufficiently 
accurate  to  satisfy  the  (evidendary) 
standards  the  Commission  must  apply." 
Id. 

The  Commission  also  noted  that  one 
difficulty  in  resolving  disputes  is  that 
several  key  terms  in  rule  31(k)  are  not 
defined.  The  Commission  suggested  that 
consideration  should  be  given  to 
whether  inclusion  of  a  set  of  definitions 


or  gmdelines  for  interpretation  might  be 
useful.  At  this  time,  the  Commission  has 
decided  against  including  definitions  of 
the  proposed  SDL  techniques  in  the 
rule,  but  is  clarifying  the  meaning  of 
"input  file."  In  addressing  participants" 
uncertainfy  over  the  meaning  of  this 
term,  the  Commission  has  noted 
previously  that  an  "input  file"  can  be 
any  data  set  that  is  entered  into  a 
statistical  program  or  package  designed 
for  a  specific  purpose,  and  that  it  is 
therefore 

•  "  *  unlikely  that  the  "raw  data"  and  the 
"input  data"  for  adjustment  and  estimation 
programs  would  be  coincidental  in  a 
moderate-to-large  survey  research  effort.  This 
is  because  the  raw  data  are  usually  modified 
to  some  extent— even  if  no  more  than 
recoded — before  they  are  entered  in  a 
database. 

PRC  Op.  MC95-1.  Appendix  C  at  4. 
To  address  this  situation,  the 
Commission  proposes  a  new 
provision — in  rule  31(k)(2)(i)(b) — 
providing  that  access  "shall  be 
sufficient  to  permit  the  replication  of 
electronic  data  processing  after 
production  of  the  edited  data  file."  The 
term  "edited  data  file"  is  defined  in  the 
rule  as  raw  data  after  appropriate 
coding,  editing  for  consistency  checks 
and  application  of  SDL  methodology." 

Availability  of  Of^mrtunity  To  Request 
Waiver 

Assuming  adoption  of  the  proposed 
amendment,  the  Commission  expects 
participants  to  exercise  all  reasonable 
efforts  to  comply  with  its  terms, 
including  the  use  of  SDL  methods.  To 
the  extent  a  participant  believes  it 
caimot  do  so,  but  nevertheless  seeks 
evidentiary  status  for  affected 
submissions,  a  separate  rule  of 
practice — rule  22 — provides  an 
opportimify  to  seek  waiver,  in  whole  or 
in  {>art,  by  filing  a  timely  motion.  See  39 
CFR  3001.22.  Waiver  is  conditioned  on 
a  showing  that  the  interests  of  other 
participants  will  not  be  unduly 
prejudiced,  and  that  it  is  consistent  with 
the  public  interest  and  the 
Commission's  discharge  of  its 
responsibilities.  Given  these  conditions, 
the  Commission  expects  that  a 
participant  seeking  relief  bom 
application  of  the  new  requirements 
would  propose,  at  a  minimum, 
alternative  means  of  satisfying  the 
interests  sought  to  be  protected  by  rule 
31{k). 

Limited  Editorial  Improvemeiita 

The  Commission  is  also  proposing 
limited  editorial  improvements  in 
§  3001.31(k)(3)  at  diis  time.  One  entails 
the  proposed  deletion  of  a  citation  to 
outdated  software  documentation 


standards.  These  standards  were  current 
when  the  related  text  was  added  to  rule  - 
31(k)  in  the  early  1980s,  but  are  now 
seriously  outdated  and,  in  some 
instances,  out  of  print.  The  Commission 
has  considered,  but  rejected,  replacing 
these  references  with  more  current 
standards,  on  the  assumption  that 
participants  no  longer  need  to  be 
provided  with  examples  of 
dociunentation.  Thus,  the  proposed 
amendment  eliminates  the  footnote 
citation  associated  with  the  word 
"standards"  in  the  main  text  of  rule 
31(k)(3)(i)(e)  and  deletes  the  related 
footnote  in  its  entirety.  The  Commission 
also  considered  replacing  the  reference 
to  "magnetic  tape"  in  rule  31(k)(3)(i)(i) 
with  a  more  generic  term  or  phrase,  but 
instead  decided  to  change  it  to  "a 
compact  disc."  The  Commission  invites 
comments  on  retaining  the  reference  in 
the  same  provision  to  a  time-sharing 
service. 

Commentii 

To  assist  commenters  in  preparing  a 
response  to  this  proposal,  the 
Commission  reiterates  its  conscious 
decision  to  keep  the  focus  of  this 
rulemaking  comparatively  limited. 
Thus,  this  proposal  addresses  the 
existing  sample  survey  provisions  only 
in  the  sense  of  their  application  to 
market  research.  Within  this  framework, 
commenters  are  invited  to  submit 
comments  addressing  pertinent  issues. 
In  particular,  the  Commission  welcomes 
attention  to  the  following  matters: 

•  Whether  participants  anticipate 
difficulties  in  employing  SDL  methods 
and,  if  so,  what  these  might  be; 

•  Whether  participants  are  aware  of 
any  supplementary  methods  or 
apprDM:hes  that  could  or  should  be 
included  in  the  nde; 

•  Whether  the  general  availability  of 
an  opportunity  to  request  waiver  imder 
nde  22  is  sufficient,  or  whether  waiver 
shoidd  be  further  conditioned  or 
restricted  through  express  language  in 
rule  31(k)(3); 

•  Whether  the  definitions  in  this 
Notice  of  Proposed  Rtdemaking  provide 
participants  with  sufficient  information 
on  SDL  techniques; 

•  Whether  the  Commission's 
assumption  that  a  reference  to  specific 
software  standards  is  no  longer  needed 
is  correct,  or  whether  the  standards 
should  be  updated;  and 

•  Whether  other  minor  editorial 
revisions  in  rule  31(k)  are  necessary  or 
desirable  at  this  time,  and  can  be 
incorporated  with  minimal  disruption. 

List  of  Sutijects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedures.  Postal  Service. 


UMI 
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For  the  reasons  set  forth  in  the 
preamble,  39  CFR  Part  3001  is  amended 
as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C  404(b).  3603,  3622-24, 
3661,3662. 

2.  39  CFR  3001. 31(k)  is  amended  as 
follows: 

3.  Redesignate  paragraph  (k)(2)(i) 
through  (iii)  as  (k)(2)(ii)  through  (iv). 

4.  Amend  redesignated  paragraph 
(k)(2)(ii)  by  changing  the  title  from 
Sample  surveys  to  Other  sample 
surveys. 

5.  Add  paragraph  (k)(2)(i)  to  read  as 
follows: 

$3001.31    EvMwice 

•         *         •         •         • 

(k)  Introduction  and  reliance  upon 
studies  and  analyses — (1)  *  *  * 

(2)«   •   • 

(i)  Market  research,  (a)  The  following 
data  and  information  shall  be  provided: 
(1)  A  clear  and  detailed  description  of 
the  sampling,  observational,  and  data 
preparation  designs,  including 
definitions  of  the  target  population, 
sampling  frame,  units  of  analysis,  and 
survey  variables; 

(2)  an  explanation  of  methodology  for 
the  production  and  analysis  of  the  major 
survey  estimates  and  associated 
sampling  errors; 

[3]  a  presentation  of  response, 
coverage  and  editing  rates; 

(4)  a  discussion  of  data  comparability 
over  time  and  with  other  data  sources, 
and  the  effects  of  benchmarking  and 
revisions; 


(5)  an  assessment  of  the  effects  of 
editing  and  imputation  and  other 
potential  sources  of  error  on  the  quality 
of  the  survey  estimates; 

(6)  identification  of  applicable 
statistical  models,  when  model-based 
procedures  are  employed; 

(7)  an  explanation  of  all  statistical 
tests  performed  and  an  appropriate  set 
of  summary  statistics  sununarizing  the 
results  of  each  test. 

(6)  Upon  request,  access  to  data  files 
and  computer  programs  shall  be 
provided.  Access  shall  be  sufficient  to 
permit  replication  of  results  after 
development  of  the  edited  data  file.  For 
purposes  of  this  subparagraph,  the 
phrase  "edited  data  file"  refers  to  raw 
data  after  appropriate  coding,  editing  for 
consistency  checks  and  application  of 
statistical  disclosure  limitation  methods 
(SDL)  methods. 

(c)  Protection  against  disclosure  of 
confidential  commercial  data.  [1)  If  the 
recipient  of  a  request  for  data  pursuant 
to  this  paragraph  asserts  that 
compliance  with  the  request  would 
conflict  with  a  confidentiality 
agreement,  the  recipient  shall  be 
expected  to  employ  SDL  methods  to 
protect  against  the  disclosure  of 
confidential  commercial  data.  The  SDL 
method(s)  selected  shall  not  interfere 
with  other  reasonable  or  expected  uses 
of  the  data. 

(2)  For  purposes  of  this  subparagraph, 
SDL  methods  include  the  removal  of 
respondent  identifiers  from  microdata 
files;  cell  concentration  and  suppression 
rules;  and  data  masking  through 
aggregation,  "random  noise"  injection, 
and  simulation  of  artificial  records. 
Statistical  disclosure  means  the 
identification  of  the  respondent  or  the 


linking  of  a  respondent  to  sensitive  data 
in  a  tabular  presentation,  survey  record 
or  data  file. 

[3]  If  the  results  or  conclusions 
reached  after  application  of  the  SDL 
method(s)  differ  materially  from  those 
reached  prior  to  such  application,  the 
post-SDL  data  shall  be  deemed 
controlling  for  purposes  of  the 
sponsoring  party's  evidentiary 
presentation  and  related  legal  argument. 

6.  Revising  paragraph  (k){3)(i)(e)  to 
read  as  follows: 

•  *         •        •        • 

(k)*  •  • 

(3)*  *  * 

W  *  • 

(e)  For  all  source  codes, 
documentation  sufficiently 
comprehensive  and  detailed  to  satisfy 
generally  accepted  software 
documentation  standards  appropriate  to 
the  type  of  program  and  its  intended  use 
in  the  proceeding. 

7.  Revise  the  first  sentence  of  the 
concluding  text  after  paragraph 
(k)(3)(i)(i)  to  read  as  follows: 

*  •         *        *        • 

(k)*  •   • 

(3)»   •   • 

(i)*   *  • 

(/)••• 

Paragraphs  (k)(3)(i)(d)  and  [f)  of  this 
section  shall  be  provided  either  in  the 
form  of  a  compact  disc  or  through 
access  to  a  time-sharing  service,  at  the 
option  of  the  provider.  •   *   • 

Issued  by  the  Commission  on  May  2, 1997. 
Maigant  P.  Crmshaw, 
Secretary. 

(FR  Doc.  97-12191  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  DA-97-04] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
National  Research,  Promotion,  and 
Consumer  Information  Programs  for 
Agricultural  Marketing  Service. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  8, 1997  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Eugene  E.  Krueger,  Promotion 
and  Research  Staff,  Dairy  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Rm.  2734— South,  Washington 
DC  20090,  Telephone  (202)  720-6909 
and  Fax  (202) 720-0285. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs  for 
Agricidtviral  Marketing  Service. 

OMB  Number:  0581-0093. 

Expiration  Date  of  Approval:  Current 
expiration  date  is  10/31/97. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  National  research  and 
promotion  programs  are  designed  to 
strengthen  the  position  of  a  commodity 
in  the  marketplace,  maintain  and 
expand  existing  domestic  and  foreign 


markets,  and  develop  new  uses  and 
markets  for  specified  agricultural 
commodities.  These  programs  carry  out 
projects  relating  to  research,  consumer 
information,  advertising,  sales 
promotion,  producer  information, 
market  development,  and  product 
research  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
utilization  of  their  respective 
commodities.  Approval  of  the  programs 
is  required  through  referendum  of  those 
who  would  be  covered.  The  programs 
are  directed  by  industry  boards.  These 
boards,  usually  composed  of  producer, 
handler,  processor,  and  in  some  cases, 
importer  and  public  members,  are 
appointed  by  the  Secretary  of 
Agriculture  to  administer  the  programs. 
The  funding  for  such  programs  is 
collected  from  designated  industry 
segments,  usually  through  deductions 
from  sales  by  producers,  processors, 
marketers,  and/or  importers.  The 
appointed  boards  are  responsible  for 
collecting  assessments  frt)m  the  affected 
persons  covered  under  these  programs. 

The  Secretary  also  approves  the 
boards'  budgets,  plans,  and  projects. 
These  responsibilities  have  been 
delegated  to  the  Agricultural  Marketing 
Service  (AMS).  The  applicable 
commodity  divisions  within  AMS  have 
direct  oversight  of  the  respective 
programs. 

Tne  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intents  of  the 
various  Acts  audiorizing  such  programs, 
thereby  providing  a  means  of 
administering  the  programs.  The  forms 
covered  under  this  collection  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  respective  orders,  and  their  use  is 
necessary  to  fulfill  the  intents  of  the 
Acts  as  expressed  in  the  orders.  The 
information  collected  is  used  only  by 
authorized  employees  of  the  various 
boards  and  authorized  employees  of 
USDA. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .0826125  hours 
per  response. 

Respondents:  Producers,  processors, 
handlers,  and/or  importers  of  a  variety 
of  agricultural  commodities. 

Estimated  Number  of  Respondents: 
Total  respondents  are  estimated  to  be 
319,342. 

Estimated  Number  of  Responses  per 
Respondent:  Number  of  responses  per 


respondent  varies  between  programs  but 
is  estimated  to  average  13.90636. 

Estimated  Total  Annual  Burden  on 
Respondents:  Estimated  total  annual 
burden  is  366,873  hours. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of , the  burden  of  the     ^ 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Eugene  E. 
Krueger,  Promotion  and  Research  Staff. 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Rm.2734-South, 
Washington  D.C.,  20090.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  May  5, 1997. 
Richard  M.  McKee, 
Director,  Dairy  Division. 
[FR  Doc.  97-12092  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tusayan  Growtfi  Environmental  Impact 
Statement,  Kaibab  National  Forest. 
Coconirto  County,  Arizona. 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement 

SUMMARY:  In  the  March  8,  1994,  edition 
of  the  Federal  Register,  page  10781,  the 
Forest  Service  published  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  land  exchange  in  the 
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Kaibab  National  Forest.  This  revised 
NOI  is  being  published  to  give  notice 
that  the  scope  of  the  alternatives  being 
considered  in  the  EIS  has  broadened, 
and  that  the  schedule  for  filing  the  draft 
and  final  HS  has  been  changed. 
DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  by  June 
13,  1997. 

ADDRESSES:  Written  comments 
concerning  this  EIS  should  be  sent  to 
Tusayan  Growth  EIS.  Kaibab  National 
Forest.  800  South  Sixth  Street, 
Williams.  Arizona  86046. 
RESPONSIBLE  Of  FICIAL:  Regional  Forester 
for  the  Southwestern  Region,  Charles  W. 
Cartwright.  Jr.,  is  the  Responsible 
Official. 

FOR  FURTHER  INFORMATION:  Questions 
about  the  EIS  should  be  directed  to 
Dennis  Lund.  Forest  Lands  Staff  Officer, 
or  Tom  Gillett.  Forest  Lands  Staff 
Assistant,  (520)  635-8200. 
SUPPLEMENTARY  INFORMATION:  The 
March  1994  NOI  featured  the  proposed 
land  exchange  as  a  method  for 
providing  an  expanded  land  base  in  the 
Tusayan/Grand  Canyon  area  to  address 
needs  related  to  the  transportation, 
housing,  community  facilities,  and 
visitor  services. 

Five  alternatives  are  being  considered 
in  the  EIS  that  examine  different  ways 
of  accommodating  area  needs  through 
the  use  or  acquisition  of  National  Forest 
System  (NFS)  lands.  The  alternatives 
include  the  "no  action"  alternative, 
several  land  exchange  options  in  which 
area  needs  would  be  met  through  the 
development  of  NFS  lands  acquired 
through  exchange,  a  Townsite  Act 
alternative  in  which  standard 
community  facilities  would  be 
constructed  on  NFS  lands  acquired 
through  the  Townsite  Act  and  on  NFS 
lands  under  special  use  permit,  and  a 
transportation/federal  housing 
alternative  that  accommodates 
imminent  National  Park  Service  needs 
for  Qousing  and  transportation  facilities. 
A  preferred  alternative  will  not  be 
identified  in  the  draft  EIS. 

The  decision  to  be  made  is:  (1) 
Whether  or  not  to  use  NFS  land  for 
community  expansion  and  additional 
visitor  services  and  facilities,  including 
construction  of  a  transportation  sta^ng 
area  for  Grand  Canyon  National  Park 
visitors;  and  (2)  if  NFS  land  is  to  be  so 
used,  what  method  or  combination  of 
methods  of  acquiring  access  to  NFS  land 
best  meets  the  needs  of  the  area. 

The  Forest  Service  is  the  lead  agency 
in  the  preparation  of  the  EIS.  The 
National  Park  Service,  Coconino 
County,  and  Northern  Arizona  Council 


of  Governments  are  cooperating 
agencies. 

Issues  that  have  been  identified 
through  public  scoping  include  the 
socio-economic  impacts  to  outlying 
communities  that  rely  heavily  on 
tourism  related  to  Grand  Canyon 
National  Park  visitation,  the  availability 
of  water  for  development  of  the  NFS 
lands,  the  impact  on  proposed 
development  on  Grand  Canyon  water 
resources,  impacts  on  the  management 
and  visitation  to  Grand  Canyon  National 
Park,  impacts  on  the  visitor  experience, 
development  plan  assurances,  and 
impacts  to  National  Forest  resources 
and  management  including  fire, 
recreation,  cultural,  wildlife  and 
threatened,  endangered,  and  sensitive 
species. 

Various  federal,  state  and  local 
regulatory  permits,  approvals  and 
licenses  would  be  required  under 
federal  and  state  law  beyond  the 
decision  made  in  the  EIS  for  the 
proposed  development  of  the  NFS  land. 
These  requirements  could  include 
conditional  use  permits,  building 
permits,  occupancy  permits  and 
resource  protection  permits  and 
licenses. 

Extensive  public  participation,  or 
scoping  (40  CFR  1501.7),  has  occurred 
during  the  preparation  of  the  draft  EIS. 
A  series  of  nine  public  meetings  was 
held  initially  in  the  spring  of  1994. 
Numerous  presentations  have  been 
made  to  chambers  of  commerce  in  the 
region,  American  Indian  Tribe 
representatives  and  various 
organizations.  A  series  of  seven 
newsletters,  each  focusing  on  different 
aspects  of  the  EIS,  have  been  prepared 
and  distributed  as  part  of  the  public 
involvement  process  from  March  1995 
through  November  1996. 

The  draft  EIS  is  expected  to  be 
available  for  public  review  by  late  May 
or  June  1997  (the  earlier  NOI  specified 
a  target  release  date  of  February  1995  for 
draft  EIS  and  a  projected  release  date  of 
October  1995  for  the  final  EIS).  The 
comment  period  on  the  draft  EIS  will  be 
90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  in  the 
Federal  Register. 

The  final  EIS  is  expected  to  be 
completed  by  May  or  June  1998.  In  the 
final  EIS,  the  Forest  Service  will 
respond  to  comments  received  during 
the  comment  period  on  the  draft  EIS. 
The  Responsible  Official  will  decide 
which,  if  any.  of  the  alternatives  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 


to  Forest  Service  appeal  regulations  in 
36  CFR  217. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
envirocunental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  but  that  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  versus  Harris,  490  F. 
Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  pfirticipate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comment  and  objections  are 
made  available  to  the  Forest  Service  in 
a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Cooimenls  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a     , 
submission  from  the  public  record  by 
showing  bow  the  Freedom  of 


Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, . 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

Dated:  April  29. 1997. 
Louis  Volk,  Jr., 
Acting  Regional  Forester. 
(PR  Doc  97-12071  Filed  5-a-97;  8:45  am) 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List  Additions 

AQENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  9, 1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Vii-ginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  MFORMATKM:  On 
December  6. 1996,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(61  F.R.  64666)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  both  current  contractors 
for  the  paper.  One  contractor's 
comments  appeared  to  question  the 
capability  of  Uie  designated  nonprofit 
agency  to  produce  the  paper.  The  other 
contractor  indicated  that  it  needed  all 
the  business  it  had  to  remain  profitable 
and  retain  its  employees. 

The  nonprofit  agency  was  found 
capable  based  on  an  inspection  and 
affirmative  capability  finding  by  the 
Government  agency  which  buys  the 
paper.  The  impact  of  the  addition  on  the 
two  contractors  is  well  below  the  level 
which  the  Committee  considers  to  be 


severe  adverse  impact.  Accordingly,  it  is 
unlikely  that  either  contractor's 
employees  will  lose  their  jobs. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  current  or  most  recent 
■  contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fiictors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Govenunent. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Paper.  Kraft  Wrapping 
8135-00-160-7762 
8135-00-160-7776 
8135-00-160-7778 
8135-00-160-7758 
8135-00-286-7317 
8135-00-160-7771 
8135-00-160-7769 
8135-00-160-7768 
8135-00-16&-7766 
8135-00-160-7759 
8135-00-160-7757 
8135-00-160-7753 
8135-00-160-7752 
8135-00-160-7764 
8135-00-290-3407 
8135-00-160-7772 
8135-00-160-7770 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effiactive 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Miikauuu 
Executive  Director. 

[PR  Doc  97-12184  Filed  5^8-97;  8:45  am] 
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COMMrrTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List  Propoasd  AdcMons 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
fiimished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMDITS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  9, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  conunents  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prociue  the  commodities  and  services 
listed  below  bom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fectors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Govemmait 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


UMI 
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Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Dog  Bones 
M.R.  405  thru  411 
NPA:  Wiscraft  Inc. — Wisconsin 

Enterprises  for  the  Blind, 

Milwaukee,  Wisconsin 

Services 

Grounds  Maintenance 
Smithsonian  National  Gallery  of  Art, 
6th  &  Constitution  Avenue,  NW, 
Washington,  DC 
NPA:  Melwood  Horticultural  Training 
Center.  Upper  Marlboro,  Maryland 
Janitorial/Custodial 
DoD  Center,  Monterey,  California 
NPA:  Hope  Rehabilitation  Services, 
Santa  Clara,  California 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  97-12185  Filed  5-8-97;  8:45  am) 
aiLUNO  COM  taes-oi-p 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  9,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
17  and  21. 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  FR  12596  and  13591)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 


the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Prociuement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Gasket 

5330-00-59^^230 
Helmet  Assembly,  Combat  Vehicle 
Crewman 
8470-00-NIB-0003 
(Requirements  for  the  U.S.  Army 
Soldier  Systems  Command.  Natick, 
Massachusetts) 

Service 

Customer  Service  Representatives 
nSC  SERVMART  Division,  Norfolk, 

Virginia 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc  97-12186  Filed  5-»-97;  8:45  am] 

BILUNOCOOC  USS-OI-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regiilations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  4:30  p.m.  on  Friday,  May 
23, 1997,  at  the  Catholic  Charities, 
Conference  Room.  467  Bloomfield 
Avenue  in  Bloomfield.  Connecticut 
06002.  The  purpose  of  the  meeting  is  to 
discuss  and  plan  details  of  the 
forthcoming  civil  rights  leadership 
conference  to  be  held  late  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  or  Ki-Taek  Chun,  Director  of 
the  Eastern  Regional  Office,  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  2. 1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-12198  Filed  5-«-97;  8:45  ami 

BILUNG  COOE  t33S-0^-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  4:30  p.m.,  on 
Wednesday,  June  12. 1997,  at  the 
Veteran's  Affairs  Medical  Center 
Building  500,  3rd  Floor,  Room  3A-141, 
Route  9,  Martinsburg,  West  Virginia 
25401.  The  purpose  of  the  meeting  is  to 
plan  a  project  activity  for  fiscal  year 
1997  and  receive  information  from 
invited  guests  on  civil  rights  issues  in 
West  Virginia. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gregory  T. 
Hinton.  304-367-4244,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 


least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wasliington,  DC,  May  2, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc  97-12199  Filed  5-8-97;  8:45  am) 
BILLINQ  COOE  •SSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

The  American  Community  Survey 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paper  work  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  8, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments(s)  and  instructions  should 
be  directed  to  Lawrence  S.  McGiim, 
Bureau  of  the  Census,  Room  2A,  Silver 
Hill  Executive  Plaza,  Washington,  DC 
20233-8400,  (301)  763-8327. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  American  Community  Survey 
(ACS),  implemented  in  November  1995, 
is  a  continuing  full-scale  operation  of  a 
continuous  measurement  system. 
Continuous  Measurement  is  a 
reengineering  of  the  method  for 
collecting  the  housing  and  sodo- 
.  economic  data  traditionally  collected  in 
the  decennial  census.  It  provides  data 
every  year  instead  of  once  in  ten  years. 
It  blends  the  strength  of  small  area 
estimation  &t>m  the  census  with  the 
quality  and  timeliness  of  the  continuing 
surveys  through  a  large  monthly  survey. 

The  data  from  the  ACS  will  determine 
the  feasibiUty  of  a  continuous 
measurement  system  that  provides 


socioeconomic  data  on  a  continual  basis 
throughout  the  decade  for  small  areas 
and  small  subpopulations. 

The  ACS  is  presently  conducted  in 
eight  survey  sites — Fulton  County. 
Pennsylvania;  Rockland  County,  New 
York;  Brevard  Coimty,  Florida; 
Multnomah  County,  Oregon,  including 
the  city  of  Portland;  Douglas  County, 
Nebraska;  Otero  Coimty,  New  Mexico; 
Harris  and  Fort  Bend  Counties,  Texas; 
and  Franklin  Coimty,  Ohio.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  decennial 
census  every  ten  years. 

The  continuing  research  through  the 
American  Community  Survey  of  the 
feasibility  of  a  continuous  measurement 
system  in  1998  will  include  the  present 
survey  sites  and  additional  sites  in 
Richland  and  Kershaw  Counties,  South 
Carolina  and  Broward  County,  Florida. 
No  changes  to  the  forms  used  in  the 
ACS  or  our  field  operations  are 
proposed. 

n.  Method  of  Collection 

In  the  urban  areas,  the  Census  Bureau 
will  mail  questionnaires  to  households 
selected  for  the  ACS.  In  the  rural  sites 
where  city-style  addresses  are  not 
available.  Field  Representatives  will 
deliver  the  questionnaires  to  the 
household.  Participation  of  the  selected 
households  is  mandatory  in  accordance 
with  the  provisions  of  Title  13.  For 
those  households  not  returning  the 
questionnaire,  we  will  collect 
household  information  by  both 
telephone  interview  and  personal  visit. 

m.  Data 

OMB  Number:  0607-0810. 

Form  Number:  ACS-1/1  A,  ACS-10/ 
lOA,  ACS-12(L)/12A(L),  ACS-13(L)/ 
13A(L),  ACS-14(L)/14A(L),  ACS-15(L), 
ACS-16(L),  ACS-20/20A,  ACS-30/30A. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number~of  Respondents: 
260,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  130,000  hours. 

Estimated  Total  Annual  Cost:  Except 
for  a  few  minutes  of  their  time,  there  is 
no  cost  to  respondents. 

rv.  Request  for  Qmunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collections  techniques 
or  others  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
recordr 

Dated:  May  5. 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

ofManagpment  and  Organization. 

(FR  Doc.  97-12088  Filed  5-8-97;  8:45  am) 

BILUNG  COOE  3S1(M)7-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Public 
Comments 

agency:  Office  of  Strategic  hidustries 
and  Economic  Security,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce. 

ACTION:  Notice  of  request  for  public 
comments  on  the  potential  market 
impact  of  proposed  revisions  to  the 
current  Annual  Materials  Plan  disposal 
levels  of  certain  commodities  currently 
held  in  the  National  Defense  Stod^pile. 

summary:  This  notice  is  to  advise  the 
public  that  the  interagency  National 
Defense  Stockpile  Market  Impact 
Committee  is  seeking  public  comment 
on  the  potential  market  impact  of  the 
Department  of  Defense's  proposed 
increase  in  disposal  levels  for 
Analgesics,  Columbium  (Ferro), 
Graphite,  and  Vanadium  Pentoxide  in 
the  Fiscal  Year  (FY)  1997  and  FY  1998 
Annual  Materials  Plans. 

DATES:  Comments  must  be  received  by 
May  27, 1997. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  FAX  (202)    • 
482-5650. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security,  U.S. 
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Department  of  Commerce.  (202)  482- 
3634;  or  Richard  Watkins.  International 
Commodities  Division.  U.S.  Def)artment 
of  State,  (202)  647-2871;  co-chairs  of  the 
National  Defense  Stockpile  Market 
Impact  Committee. 

SUPPLEMBHTARY  INFORINATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979.  as 
amended.  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (DOD),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national    ' 
defense.  Section  3314  of  the  Fiscal  Year 
(FY)  1993  National  Defense 
Authorization  Act  (NDAA)  (50  U.S.C. 
98h-l)  formally  established  a  Market 
Im{>act  Committee  (the  Committee)  to 
"advise  the  National  Defense  Stockpile 
Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 


from  the  stockpile.  •  *  *"The 
Committee  must  also  balance  market 
impact  concerns  with  the  statutory 
requirement  to  protect  the  Government 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury  and  the 
Federal  Emergency  Management  Agency 
and  is  co-chaired  by  the  Departments  of 
Commerce  and  State.  The  FY  1993 
NDAA  directs  the  Committee  to 
"consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consumers  of  the  types  of  materials 
stored  in  the  stockpile." 

Because  of  current  industry  demand 
and  favorable  market  conditions,  EXDD 
has  requested  the  Committee  to  consider 
proposed  revisions  to  the  Annual 
Materials  Plan  (AMP)  disposal  levels  for 
Analgesics,  Columbium  (Ferro), 
Graphite,  and  Vanadium  Pentoxide  frtim 
the  National  Defense  Stockpile  in  the 


Fiscal  Year  (FY)  1997  and  (except 
Vanadium  Pentoxide)  FY  1998  AMPs.  In 
order  for  the  Committee  to  obtain 
sufficient  information  to  preptu*  its 
recommendations  to  E)OD,  the 
Committee  requests  that  interested 
parties  provide  comment  on  the 
potential  market  impact  of  the  proposed 
revised  disposals  of  these  commodities 
as  listed  below. 

Included  with  the  AMP  listing  of 
materials  below  are  the  proposed 
maximum  disposal  quantity  for  each 
material.  These  quantities  are  not  sales 
target  disposal  quantities.  They  are  only 
a  statement  of  the  proposed  maximum 
disposal  quantity  of  each  material  that 
may  be  sold  in  a  particular  fiscal  year. 
The  quantity  of  each  material  that  will 
actually  be  offered  for  sale  will  depend 
on  the  market  for  the  material  at  the 
time  as  well  as  on  the  quantity  of 
material  approved  for  disposal  by 
Congress. 


Material 


Revised  FY 

1997 

quantity 


PROPOSED  REVISIONS  TO  FISCAL  YEAR  1997  AIMP 


Cotumbiun  (Ferro)  „. 

Graphite 

Vanadium  Pentoxide 


64,128 

200.000 

2.660 

400 


PROPOSED  REVISKmS  TO  FISCAL  YEAR  1998  AMP 


AnaiQesics  

Coiumbium  (Ferro) 
Graphite 


AMALb 

LbCb 

ST 


2,500 

100,000 

1,220 


64,128 

200,000 

2.660 


The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
documentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  any  of  the 
commodities  in  the  above  lists. 
Although  comments  in  response  to  this 
Notice  must  be  received  by  May  27, 
1997  to  ensure  full  consideration  by  the 
Committee,  interested  parties  are 
encouraged  to  submit  additional 
comments  and  supporting  information 
at  any  time  thereafter  to  keep  the 
Committee  informed  as  to  the  market 
impact  of  the  sale  of  the  commodities. 
Public  comment  is  an  important 
element  of  the  Committee's  market 
impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  or  business 
confidential  will  be  exempted  frt>m 
public  disclosure.  Anyone  submitting 


business  confidential  information 
should  clearly  identify  the  business 
confidential  portion  of  the  submission 
and  also  provide  a  non-confidential 
submission  that  can  be  placed  in  the 
public  file.  Communications  from 
agencies  of  the  United  States 
Government  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Comejo.  the 
Bureau  of  Export  Administration's 


Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 

Dated:  May  6, 1997. 
Wiiiiam  V.  Skidmore. 
Acting  Director,  Strategic  Industries  and 
Economic  Security. 

(PR  Doc.  97-12269  Filed  5-8-97;  8:45  am) 
BILUNaCOOE  3610-33-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Rndings  and  To  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 


summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  E)omestic  interested  parties 
who  object  to  these  revocations  emd 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  May  1997. 
EFFECTIVE  DATE:  May  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
aimiversary  months: 

Antidumping  Proceeding 

Argentina 

Rectangular  Carbon  Steel  Tubing 

A-357-802 

54  FR  22794 

May  26, 1989 

Contact:  Tom  Killiam  at  (202)  482- 
2704 
Brazil 

Iron  Construction  Castings 

A-351-503 

51  FR  17220 

May  9. 1986 

Contact:  Hermes  Pinilla  at  (202)  482- 
3477 
Japan 

Impression  Fabric 

A-58ft-066 

43  FR  22344 

May  25, 1978 

Contact:  Lyn  Johnson  at  (202)  482- 
5287 
South  Korea 

Malleable  Cast  Iron  Pipe  Fittings. 
Other  than  Grooved 

A-580-507 

51  FR  18917 

May  23, 1986 

Contact:  Thomas  Schauer  at  (202) 
482-4852 


Taiwan 

Malleable  Cast  Iron  Pipe  Fittings, 
Other  Than  Grooved 

A-583-507 

51  FR  18918 

May  23, 1986 

Contact:  Laurel  LaCivita  at  (202)  482- 
4740 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  In  §353.2(k)  (3),  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  May  1997.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19  CFR 
353.25(d)(4)(i). 

Dated:  May  2. 1997. 

Richard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  97-12205  Filed  5-8-97;  8:45  am) 
aauNG  cooc  asie-oe-p 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Man-Made  FHmt,  Silk  Blend 
and  Other  Vegetable  Ht>er  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

May  6. 1997. 

AGBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  May  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  by 
recrediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  fiarmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17, 1996).  Also 
see  61  FR  68241,  published  on 
December  27. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Crifab, 

Chairman,  Committee  for  the  Implementation 
of  Textile  A^eements. 

Committee  fbr  the  Implementatioa  of  Textile 
AfrBemsots 
May  6. 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


UMI 
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its 


issued  to  you  on  December  20, 1996,  by 
the  Qiairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  of 
certain  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles 
and  textile  products,  produced  or 
manufactiired  in  Bangladesh  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1997 
and  extends  through  December  31, 
1997. 

Effective  on  May  12, 1997,  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

237 

331  

334 „„ 

440.629  dozen. 
1,061.102  dozen  pairs. 
134,426  dozen. 

336^36 

341  „. 

342/642 

352/652 

641  

431.924  dozen. 
2,343.153  dozen. 
386,533  dozen. 
9,605.759  dozen. 
981,144  dozen. 

645/646 

847 

372.641  dozen. 
675.291  dozea 

'The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(ll. 

Sincerely, 
Troy  H.  Cribb, 

Chaimtan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.97-12173  Filed  5-8-97;  8:45  am) 

aiLUNQ  CODE  3510-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting: 
Commodity  Futures  Trading 
Commission. 

Time  and  Date:  10:00  a.m.,  Thursday, 
May  22. 1997. 

Place:  1155  21st  St.,  N.W., 
Washington,  D.C.,  9th  Fl.  Conference 
Room. 

Status:  Closed. 

Matters  to  be  Considered: 
Enforcement  Matters. 

Contact  Person  for  More  Information: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(PR  Doc.  97-12410  Filed  5-7-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting: 
Commodity  Futures  Trading 
Commission. 

Time  and  Date:  10:00  a.m.,  Thursday, 
May  15, 1997. 

Place:  1155  21st  St.,  N.W., 
Washington,  D.C.,  9th  Fl.  Conference 
Room. 

Status:  Closed. 

Matters  to  be  Considered: 
Enforcement  Matters. 

Contact  Person  for  More  Information: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  97-12411  Filed  5-7-97;  3:09  pm] 

BILUNG  COOE  6351-01-11 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy,  DoD 

Notice  of  Availability  and  Public 
Hearing  for  the  Draft  Environmental 
Impact  Statement  for  Disposal  and 
Reuse  of  Naval  Air  Station  Cecil  Field, 
Jacksonville,  FL 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Envirormiental  Quality 
regulations  (40  CFR  1500-1508),  the 
Department  of  the  Navy  prepared  and 
filed  with  the  U.  S.  Environmental 
Protection  Agency  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  evaluate  the  proposed  disposal  and 
reuse  of  Naval  Air  Station  (NAS)  Cecil 
Field,  Jacksonville,  Florida.  A  Notice  of 
Availability  (NOA)  for  the  DEIS  was 
published  in  the  Federal  Register  on 
April  25, 1997.  The  April  25  NOA 
initiated  a  45-day  public  comment 
period  on  the  DEIS. 

In  accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  (PL  101- 
510),  as  implemented  by  the  1993  and 
1995  Base  Realignment  and  Closure 
processes,  the  Navy  has  been  directed  to 
close  Naval  Air  Station  (NAS)  Cecil 
Field,  located  in  Duval  and  Clay 
Counties.  Florida.  Thie  Navy  intends  to 
dispose  of  approximately  17,000  acres 
of  land  in  two  of  the  station's 
operational  areas,  the  Main  Station  and 
the  Yellow  Water  area. 

The  Navy  intends  to  retain  other  NAS 
Cecil  Field  assets  including  Outlying 
Field  (OLF)  Whitehouse,  the  Yellow 
Water  Family  Housing  Area,  and  the 
Pinecastle  Target  Complex 

The  Navy's  DEIS  addresses  the 
environmental  impacts  associated  with 


the  disposal  and  proposed 
redevelopment  of  NAS  Cecil  Field.  The 
proposed  redevelopment  includes  a  mix 
of  aviation,  industrial,  forestry,  and 
recreational  uses  in  the  Duval  County 
portion,  and  the  portion  in  Clay  County 
would  be  retained  for  conservation 
purposes.  The  DEIS  also  addresses  the 
environmental  impacts  of  four 
alternative  reuse  scenarios  (ARSs), 
which  consist  of  reasonable  future  uses 
of  the  military  property  to  be  disposed 
at  NAS  Cecil  Field. 

The  DEIS  has  been  distributed  to 
various  federal,  state  and  local  agencies, 
elected  officials,  and  public  interest 
groups.  The  DEIS  has  also  been  filed  for 
public  review  at  the  local  libraries.  A 
limited  number  of  single  copies  are 
available,  and  may  be  obtained  by 
contacting  the  Navy  representative 
listed  at  the  end  of  this  notice.  The 
Department  of  the  Navy  will  hold  a 
public  hearing  for  interested  parties  and 
agencies  to  provide  comments  on  the 
DEIS  on  May  27, 1997,  beginning  at  7:00 
p.m.  in  the  Main  Drill  Hall  at  the  Post 
of  Snyder,  Florida  Army  National  Guard 
Center,  9900  Normandy  Boulevard, 
Jacksonville,  Florida. 

Following  a  presentation  by  the  Navy, 
the  public  will  be  invited  to  submit  oral 
comments  on  the  DEIS.  Oral  statements 
will  be  heard  and  transcribed  by  a 
stenographer;  however,  to  ensure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  In  the 
interest  of  available  time,  speakers  will 
be  asked  to  limit  oral  comments  to  five 
minutes. 

ADDRESSES:  Interested  parties  and 
agencies  are  invited  to  review  and 
comment  on  the  DEIS.  Written 
comments  may  be  mailed  to  or  sent  by 
facsimile  to  the  Department  of  the  Navy 
at:  Commander,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
Attn:  Mr.  Robert  Teague,  P.E.  (Code 
064).  P.O.  Box  190010,  North 
Charleston,  SC  29419-9010.  phone:  803/ 
820-5785,  facsimile:  803/820-5993. 
Comments  must  be  postmarked,  if 
mailed,  or  received,  if  sent  by  facsimile, 
by  June  10, 1997  to  be  considered  part 
of  the  public  record.  All  written  and 
oral  comments  received  on  the  DEIS  at 
the  hearing  and  during  the  45-day 
comment  period  wrill  be  considered  in  a 
Final  Environmental  Impact  Statement 
(FEIS)  to  be  prepared  by  the  Navy. 

Dated:  May  6,  1997. 
D.£.Koeiug, 

LCDR,fAGC,  USN,  Federal  Register  Liaison 
Officer. 

[PR  Doc.  97-12212  Filed  5-8-97;  8:45  am] 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEET1NQ:  9:00  a.m.. 
May  28-29. 1997. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300, 
Washington,  DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
convene  the  fourth  quarterly  briefing 
over  a  two-day  period  to  receive  the 
Department  of  Energy's  progress  report 
on  activities  associated  with  the 
Department's  Implementation  Plan  for 
the  Board's  Recommendation  95-2, 
Integrated  Safety  Management  ("ISM"). 
On  the  first  day.  May  28,  DOE  staff  will 
brief  the  Board  on  the  current  status  of 
Departmental: 

•  Efforts  to  identify  site-wide 
applicable  requirements  and  to  develop 
Safety  Management  descriptions  and 
in&^structure  for  each  site  responsible 
for  priority  facilities; 

•  ISM  implementation  activities  at 
the  ten  priority  facilities;  and 

•  Development  of  the  Functions, 
Responsibilities,  and  Authorities 
Manuals.  On  May  29,  also  starting  at  9 
a.m.,  DOE  staff  will  brief  the  Board  on: 

•  Efforts  to  reconcile  and  integrate 
existing  directives  and  ongoing 
initiatives  with  the  ISM  System; 

•  DOE  enforcement  poUcy  relevant  to 
95-2  assessment/feedback  safety 
functions;  and 

•  Results  from  the  May  7-8  Denver 
Workshop  on  DOE  Oversight  Policy, 
and  the  May  13-15, 1997,  95-2  Lessons 
Learned  Workshop. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  Deputy  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700.  Washington.  DC  20004.  (800) 
788-4016.  This  is  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  iunended. 


Dated:  May  6, 1997. 
}tlbn  T.  CMiway, 

CJiairman. 

(FR  Doc.  97-12286  FUed  5-«-fl7: 4:19  pm] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.255A] 

Ufe  Skills  for  State  and  Local 
Prisoners  Program 

AGENCY:  E)epartment  of  Education. 

ACTION:  Notice:  Extension  of  closing 
date  for  transmittal  of  applications. 

SUMMARY:  On  April  3, 1997,  a  notice  was 
published  in  the  Federal  Register  (62 
FR  15880-15881)  that  established  a 
closing  date  for  transmittal  of 
applications  for  the  Fiscal  Year  1997 
Life  Skills  for  State  and  Local  Prisoners 
Program  grants.  The  purpose  of  this 
notice  is  to  extend  the  closing  date  for 
transmittal  of  applications.  This  action 
is  taken  as  a  result  of  unavoidable 
delays  in  the  production  and  the 
distribution  of  the  application  packages. 
The  closing  date  for  applications  is 
extended  from  May  19, 1997  to  June  2, 
1997. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Lillian  Logan,  Office  of 
Correctional  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  MES  Room 
4529,  Washington,  DC  20202-7242. 
Telephone:  (202)  205-5621.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Authority:  20  U.S.C.  1211-2. 

Dated:  May  6. 1997. 
Patricia  W.  McNeil, 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 
IFR  Doc.  97-12196  Filed  5-8-97;  8:45  am] 

BILUNG  COOE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  GT97-24-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1997. 

Take  notice  that  on  April  30. 1997, 
Algonquin  LNG,  Inc.  (Algonquin  LNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revisied  Volume  No.  1 , 


the  following  tariff  sheet  with  an 
effisctive  date  of  June  1, 1997: 
Fifth  Revised  Sheet  No.  200 

Algonquin  LNG  states  that  the 
purpose  of  this  filing  is  to  reflect  a 
change  in  Algonquin  LNG's  index  of 
customers. 

Algonquin  LNG  states  that  copies  of 
this  filing  were  served  upon  eadi 
affected  party  and  interested  state     - 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  wrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-12111  Filed  5-8-97;  8:45  am] 

BILLING  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-23-00q] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Chanoes  in  FERC  Gas  Tariff 

May  5, 1997. 

Take  notice  that  on  April  30, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
the  following  tariff  sheets,  to  become 
effective  May  30, 1997: 

Second  Revised  Sheet  No.  4 

First  Revised  Sheet  Nos.  4D.  4H.  and  4l 

ANR  states  that  the  revised  tariff 
sheets  (maps)  reflect  the  abandonment 
of  its  Southwest  Area  gathering 
facilities.  ANR  also  states  that  its 
Southwest  Area  gathering  facilities  were 
transferred  December  31. 1996,  pursuant 
to  abandonment  orders  received  in 
Docket  Nos.  CP96-185-000,  CP9&-186- 
000  and  CP97-64-000.  ANR  also  states 
that  it  is  correcting  a  typographical  error 
on  Sheet  No.  4. 

ANR  states  that  a  copy  of  this  filing 
was  mailed  to  its  FERC  Gas  Tariff, 
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Second  Revised  Volume  No.  1 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  Filing  should  Gle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington  D.C.. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-12110  Filed  5-«-97;  8:45  am) 

nUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-36(M)00] 

ANR  Pipeline  Company;  Notice  of 
Annual  System  Cashout  Report 

May  5. 1997. 

Take  notice  that  on  May  1. 1997.  ANR 
Pipeline  Company  (ANR)  tendered  for 
filing  its  annual  report  of  the  net 
revenues  attributable  to  the  operation  of 
its  cashout  program. 

ANR  states  that  this  filing  covers  the 
period  January  1,  1996  to  December  31, 
1996.  The  Net  Cashout  Ativity  for  the 
twelve  month  period  ending  December 
31, 1996  is  ($3,537,246).  As  provided  in 
Section  15.5(b)  of  the  General  Terms 
and  Conditions  of  ANR's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1, 
this  amount  will  be  carried  forward  and 
applied  to  the  next  succeeding 
redetermination  of  Net  Cashout  Activity 
for  the  calendar  year  ended  December 
31, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  May  12,  1997.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-12134  Filed  5-8-97:  8:45  am] 

8IUJNO  COOC  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-356-000] 

Arttansas  Western  Pipeline  Company; 
Notice  of  Petition  of  Arkansas  Western 
Pipeline  Company  for  One- Year  Waiver 
of  or  Exemption  From  GISB  Standard 
4.3.6 

May  5, 1997. 

Take  notice  that  on  May  1, 1997, 
Arkansas  Western  Pipeline  Company 
(AWP),  filed  a  petition  pursuant  to  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure  for  waiver  or 
exemption  of  the  requirements 
concerning  the  establishment  of  a 
HTML  page  accessible  via  the  Internet's 
World  Wide  Web,  as  more  fully  set  forth 
in  the  petition  of  file  with  the 
Commission  and  open  to  public 
inspection. 

AWP  states  that  the  establishment  of 
a  HTML  page  is  not  necessary  on  the 
AWP  system  in  order  to  achieve  the 
Commission's  goals.  AWP  states  that  the 
expense  of  compliance  with  the  HTML 
page  requirement,  prior  to  the 
establishment  or  use  of  an  Internet 
server  model  and  web  browser  model 
and  the  ability  to  perform  EDI 
transactions  is  significant  to  AWP,  and 
the  benefits  to  AWP's  customers  are 
nonexistent  given  the  nature  of  the  AWP 
system. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-12130  Filed  5-8-97;  8:45  am) 

MLUNG  CODE  CriT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-167e-000] 

Black  Brook  Energy  Co.;  Notice  of 
Issuance  of  Order 

May  6. 1997. 

Black  Brook  Energy  Co.  (Black  Brook) 
submitted  for  filing  a  rate  schedule 
under  which  Black  Brook  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Black  Brook 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Black  Brook  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Black  Brook. 

On  April  18. 1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Black  Brook  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Black  Brook  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Black  Brook's  issuances  of 
securities  or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  19, 
1997. 

Copies  of  the  full  text  of  the  orders  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  DC.  20426. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-12163  Filed  5-8-97;  8:45  am] 
aiUJNO  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2622-00(q 

Cinergy  Services,  Inc.;  Notice  of  Filing 

May  5, 1997. 

Take  notice  that  on  April  16, 1997, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Western  Resources  (Western). 

Cinergy  and  Western  are  requesting 
an  effective  date  of  April  15, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  16,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-12109  Filed  5-8-97;  8:45  ami 
MUINO  COOE  •717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-«76-000] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

May  5. 1997. 

Take  notice  that  on  April  14. 1997, 
The  Cleveland  Electric  Illuminating 
Company  filed  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  the 
Commission's  regulations  thereunder  an 
original  and  six  copies  of  an  amendment 
to  the  interconnection  agreement 
(Agreement)  between  CEI  and  the  City 
of  Cleveland  (City).  This  filing  is  being 
made  for  the  purpose  of  complying  with 
the  Commission's  unbundling 
requirements  without  raising  rates  or 
charges  to  the  City.  CEI  states  that  it  has 
mailed  a  copy  of  its  filing  upon  the  City. 
The  proposed  effective  date  under  the 
Service  Agreements  is  January  1,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EXZ  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-12113  Filed  5-»-97;  8:45  am] 
BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-420-00(q 

CNG  Transmission  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

Mays,  1997. 

Take  notice  that  on  April  30, 1997, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  the  above 
docket,  a  request  pursuant  to  Sections 
157.205,  and  157.208  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.208)  for  authorization  to  convert 
four  (4)  observation  wells  to  storage 
wells.  This  work  will  include  the 
installation  of  4  new  storage  pipelines 
and  appurtenant  facilities  to  be  located 
at  the  Oakford  Station  located  in 
Westmoreland  County,  Pennsylvania. 
CNG  jointiy  owns  the  Oakford  Station 
with  Texas  Eastern  Transmission 
Corporation,  however,  CNG  is  the 
operator  of  the  Oakford  Station.  The 
facilities  will  allow  CNG  and  Texas 
Eastern  to  recover  gas  that  has  migrated 
from  the  Oakford  storage  pool,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  requests  authorization  to  convert 
four  existing  observation  wells,  JW-253, 
JW-283,  JW-284,  and  JW-285,  to 
storage  withdrawal  wells.  CNG  states 
that  the  connection  of  these  wells  for 
withdrawal  purposes  only,  will  allow 
for  CNG  to  more  effectively  and 
efficientiy  operate  the  reservoir  by  the 
recycling  of  migrated  gas  from  currently 
isolated  areas  of  the  reservoir  in  which 
these  wells  are  located.  CNG  states  that 
the  recycling  of  this  gas  will  allow  CNG 
to  maintain  the  certificated  capacity  and 
deliverability  of  the  Oakford  storage 
pool.  The  maximum  daily  design 
capacity  from  construction  of  the 
pipelines  to  the  observation  wells  is  85 
MMcf  per  day.  The  maximum  operating 
pressures  for  each  of  the  pipelines  is 
555  PSIG.  The  proposed  facilities  and 
service  are  not  prohibited  by  CNG's 
existing  tariff. 

CNG  states  that  this  project  will 
require  the  construction  of  the  following 
pipelines  to  connect  the  observation 
wells  to  existing  gathering  lines: 

1. 1,643'  of  6"  pipe  (0.280  wall)  to  be 
known  as  Line  JP-298  for  the 
conversion  of  well  number  JW-284, 

2.  263'  of  6"  pipe  (0.280  wall)  to  be 
known  as  Line  JP-299  for  the 
conversion  of  well  number  JW-283, 

3.  1,200'  of  6"  pipe  (0.280  wall)  to  be 
known  as  Line  JP-301  for  the 
conversion  of  well  number  JW-253,  and 

4.  1,524'  of  8"  pipe  (0.280  wall)  to  be 
known  as  Line  JP-300  for  the 
conversion  of  well  number  JW-285. 

CNG  states  that  the  approximate  cost' 
of  the  facilities  is  $292,000.  CNG 
indicates  that  it  will  continue  to  operate 
the  Oakford  storage  pool.  CNG  further 
states  that  there  will  be  no  appreciable 
impact  on  its  current  system  rates.  The 
proposed  facilities  and  service  are  not 
prohibited  by  CNG's  existing  tariff. 

CNG  states  that  the  effect  on  its  peak 
and  annual  delivery  obligations  is 
minimal;  this  project  will  pose  no 
detriment  to  its  firm  service  to  any  other 
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customer.  CNG  verifies  that  the 
proposed  construction  compHes  with 
the  requirements  of  Subpart  F  of  Part 
157  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahell. 
Secretary. 

[FR  Doc.  97-12103  Filed  5-«-97;  8:45  am] 
BILUNQ  COOE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doclwt  Na  RP97-181-003] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Filing 

May  5. 1997. 

Take  notice  that  on  May  1, 1997,  CNG 
Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet,  mth 
an  effective  date  of  June  1,  1997: 

Pro  Forma  Third  Revised  Sheet  No.  386 
Pro  Forma  Original  Sheet  No.  386A 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  CNG's  FERC  Gas 
Tariff,  to  further  implement  the  Version 
1.1  business  practice  standards  of  the 
Gas  Industry  Standards  Board  (GISB). 
These  GISB  standards  have  been 
incorporated  by  reference  in  the 
Commission's  regulations  through  Order 
No.  587-C.  CNG  has  listed  the 
additional  GISB  Business  Practice 
Standards  that  are  to  be  adopted  by 
reference,  at  Section  31  in  the  General 
Terms  and  Conditions.  CNG  also 
requests  Commission  authorization  to 
defer  its  implementation  of  several 
systems-based  and  EDI-related  Version 
1.0  business  practice  standards  from  the 
target  date  of  June  1,  1997,  to  August  1, 


1997.  CNG  states  that  granting  this 
partial  extension  will  enhance  the 
likelihood  of  a  successful  GISB 
standards  implementation  for  both  CNG 
and  its  customers. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions,  and  to 
parties  to  the  captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C.. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-12124  Filed  5-8-97;  8:45  ato| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-355-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  5. 1997. 

Take  notice  that  on  May  1, 1997.  CNG 
Transmission  Corporation  (CNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets: 

Original  Sheet  Nos.  208-212 

Sheet  No.  213 
Original  Sheet  Nos.  444-449 

Sheet  No.  450 

CNG  requests  an  effective  date  of  June 
1, 1997,  for  these  proposed  tariff  sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  add  a  mainline  pooling 
service  to  CNG's  FERC  Gas  Tariff,  as 
directed  by  the  Commission  in  response 
to  CNG's  filing  to  implement  the  Gas 
Industry  Standards  Board  (GISB) 
business  practice  standards.  Version  1.0. 
The  proposed  rate  schedule  and  related 
agreement  form  reflect  administrative 
procedures  by  which  CNG  will 
accommodate  the  aggregation  of 
nominated  quantities  at  a  receipt  point 
or  points. 


CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaslMll, 
Secretary. 
[FR  Doc.  97-12129  Filed  5-fr-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DociMt  No.  CP97-37O-OO0] 

Colorado  interstate  Gas  Company; 
Notice  of  Application 

May  5, 1997. 

Take  notice  that  on  April  21, 1997,  as 
supplemented  on  April  30. 1997. 
Colorado  Interstate  Gas  Company  (CIG). 
2  N.  Nevada  St.,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP97-3  70-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Sections  157.7 
and  157.18  of  the  Commission's 
Regulations  to  abandon  certain 
miscellaneous  facilities  used  in 
connection  with  interstate  gas 
transmission  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  CIG  seeks  Commission 
approval  to  abandon  the  following 
fiacilities: 

(1)  Adena  Gas  Plant  Purchase  Meter 
Station  and  lateral  located  in  Section  12. 
Township  1  North,  Range  58  West, 
Morgan  County,  Colorado: 

(2)  Cominco  Meter  Station  *  located  in 
Section  15,  Block  Y-2,  GB  &  CNG, 
Hutchison  County,  Texas; 


(3)  Green  River  Questar  Meter 
Station  ^  and  lateral  located  in  Section 
26,  Township  18  North,  Range  107 
West,  Sweetwater  County,  Wyoming; 

(4)  Palo  Dura  Meter  Station  located  in 
Section  6,  Block  2T,  T&NORR  Survey. 
Sherman  County.  Texas; 

(5)  Sun  Purchase  Meter  Station 
located  in  Section  5,  Township  5  South, 
Range  62  West,  Arapahoe  County, 
Colorado  and  lateral  located  in  Sections 
5,  8  and  17,  Township  5  South,  Range 
62  West,  Arapahoe  County,  Colorado; 
and 

(6)  Ralston  Inlet  Meter  located  in 
Section  35,  Township  52  North,  Range 
100  West,  Park  County,  Wyoming  and 
the  Ralston  Outlet  Meter  located  in 
Section  8,  Township  51  North,  Range 
100  West,  Park  County,  Wyoming. 

According  to  CIG,  tne  facilities 
proposed  for  abandonment,  which  were 
constructed  and  operated  under 
certificate  authority  issued  in  various 
dockets,  are  no  longer  of  use  in  the 
services  for  which  they  were  originally 
certificated.  Further,  CIG  states  that  the 
abandonment  of  these  facilities  will  not 
affect  any  jurisdictional  service  that  CIG 
currently  renders. 

CIG  intends  to  remove  salvageable 
material  for  use  elsewhere  upon 
abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  27, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 


*  Formerly  Hill  Chemicals.  Inc. 


'  Formerly  Mountain  Fuel  Supply  Company. 


the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  97-12102  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1932-<M)0] 

Competitive  Utility  Services 
Corporation;  Notice  of  Issuance  of 
Order 

May  6. 1997. 

Comi>etitive  Utility  Services 
Corporation  (CUSCo),  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  CUSCo  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  CUSCo.  On  April  18. 
1997  the  Conunission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  April  18. 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  CUSCo 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  CUSCo  is  hereby 
authorized  to  issue  securities  and  to 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 


assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
CUSCo,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(g)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
CUSCo 's  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  19, 
1997.  Copies  of  the  full  text  of  the  Order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-12164  Filed  5-8-97;  8:45  am] 

BILUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-346-000I 

Equitrans,  LP.;  Notice  of  Proposed 
Clianges  in  FERC  Gas  Tariff 

Take  notice  that  on  April  30. 1997, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
revised  tariff  sheets  reflecting  a  rate 
change  from  currently  effective  rates 
and  other  changes  in  its  tariff.  This  rate 
filing  will  increase  the  level  of 
Equitrans'  jurisdictional  rates  to  provide 
an  overall  annual  increase  in 
jurisdictional  cost  of  service  of 
approximately  $442,594  and  stranded 
rate  cost  recovery  of  the  net  book  value 
of  Equitrans'  gathering  plant,  to  be 
amortized  over  five-years  and  allocated 
to  open-access  firm  transportation 
service,  interruptible  transportation 
service  and  firm  storage,  of 
approximately  $39.78  million. 

Equitrans  states  that  the  rates 
reflected  in  the  revised  tariff  sheets  are 
designed  by  Equitrans  to  bring 
Equitrans'  revenues  to  a  level  of  its 
jurisdictional  cost  of  service  and  known 
and  measurable  jurisdictional  stranded 
cost  recovery,  all  based  on  costs  for  the 
twelve-month  period  ending  December 
31. 1997  as  adjusted. 

Among  the  rate  changes  proposed  by 
Equitrans  is  elimination  of  its  negotiated 
five  cent  per  E)th  gathering  charge  in 
accordance  with  the  Commission- 
approved  settlement  in  Docket  Nos. 
RP93-187-000.  et  al.  In  order  that  the 
five  cent  rate  be  replaced  with 
Equitrans'  proposeid  12.28c  per  Dth 
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gathering  rate  on  August  1.  1997,  the 
agreed-upon  expiration  dated  under  the 
Docket  No.  RP93-187  settlement. 
Equitrans  proposes  a  shortened 
sus{>ension  period,  whereby  the 
tendered  tariff  sheets  will  become 
effective,  on  a  subject-to-refund  basis, 
on  August  1.  1997. 

Equitrans  states  that  copies  of  this  rate 
filing  were  served  on  Equitrans' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  IX:  20046. 
in  accordance  with  Rules  211  and  214 
of  the  Commisssion's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protest<(  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.  ^mU. 
Secretary. 

(FR  Doc.  97-12125  Filed  5-«-97;  8:45  ami 
aHJJNQ  cooe  tn7-«i-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragutalory 
CofwniisiOfi 

IDodwl  Na  RPf7-153-4M2) 

Granila  Stala  Qaa  Tranamiaaion  Inc.; 
Notioa  ol  Coiwplianca  Tariff  FHIng 

May  5. 1997. 

Take  notice  that  on  May  1. 1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  filed  Second  Substitute 
First  Revised  Sheet  No.  289  in  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
to  comply  with  the  requirements  of 
Order  No.  587-C  issued  March  4, 1997, 
adopting  additional  standard  business 
practices  published  by  the  Gas  Industry 
Standards  Board.  Granite  State  proposes 
to  make  the  revised  tariff  sheet  efiiective 
)une  1,1997. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  interruptible  customers,  on  the 
regulatory  agencies  of  the  states  of 
Maine.  Massachusetts  and  New 
Hampshire  and  the  intervenor  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 


888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Granite  State's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  97-12122  Filed  5-8r97;  8:45  am) 
aiUJNQ  COOE  •717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Proiact  No.  2609] 

Intamatlonal  Paper  Company  and 
Curtia/Palmer  Hydroelectric  Company 
LP.;  Notice  of  Availability  of  Study 
Reaulta  and  Requeat  for  Additional 
Studiea 

May  5. 1997. 

International  Paper  Company  and 
Curtis/Palmer  Hydroelectric  Company 
L.P.  are  ciirrentiy  engaged  in  the  process 
of  obtaining  from  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  a  new  operating  license 
for  the  Curtis/Palmer  Falls 
Hydroelectric  Project  (FERC  No.  2609). 
The  current  license  for  the  project  is  due 
to  expire  on  April  30.  2000.  The  project 
is  located  on  the  Hudson  River  in  the 
Village  of  Corinth  and  the  Towns  of 
Corinth,  Lake  Luzerne  and  Hadley,  in 
Saratoga  and  Warren  Counties,  New 
York.  Under  the  Conmiission's 
Regiilations.  an  application  for  licensing 
for  the  project  must  be  filed  by  April  30. 
1998.  International  Paper  Company  is 
managing  relicensing  activities  in 
cooperation  with  a  team  of  state  and 
federal  resource  agencies,  conservation 
groups  and  local  governments  (the 
Cooperative  Team). 

Pursuant  to  the  Energy  Policy  Act  of 
1992  and  the  Commission's  regulations. 
Curtis/Palmer  Hydroelectric  Company 
L.P.  and  International  Paper  Company 
intend  to  prepare  a  Draft  Environmental 
Assessment  (DEA)  as  part  of  the  license 
application,  to  be  filed  with  the 
Qsmmission  for  the  project.  Public 
scopiixg  meetings  were  held  on  January 
10, 1996  and  February  8, 1996  to 
identify  the  scope  of  environmental 
issues  and  alternatives  that  should  be 
analyzed  in  the  DEA. 


Based  on  information  contained  in 
Scoping  Document  1  and  comments 
received  from  resource  agencies  and 
other  interested  parties  during  the 
scoping  meetings  and  comment  period, 
the  Cooperative  Team  prepared  study 
plans  to  address  issues  raised  during  the 
scoping  process  and  published  them  in 
Scoping  Document  2.  Study  plans  were 
subsequently  finalized  and  studies  were 
undertaken  throughout  the  spring, 
summer,  and  fall  of  1996.  The  majority 
of  the  study  reports  were  completed  and 
published  as  Volume  1  Study  Reports. 
During  the  period  from  January  31. 1997 
until  March  3. 1997,  the  Volume  I 
Reports  were  available  for  public  review 
and  comment.  Those  reports  not 
included  in  Volume  1  have  been 
completed  and  compiled  as  Volume  2 
Study  Reports.  The  Volume  2  Reports 
will  be  available  for  public  review  from 
May  5.  1997  until  June  6,  1997  at  the 
International  Paper  Administration 
Building  at  the  Hudson  River  Mill  on 
Pine  Sti^et  in  Corinth,  New  York.  The 
Volume  2  Reports  will  also  be  available 
in  the  Corinth  Town  Office  at  600 
Palmer  Avenue  in  Corinth.  New  York 
and  in  the  Commissions  Public 
Reference  Room  at  888  First  Street  N.E. 
in  Washington.  D.C.  The  public  is 
invited  to  review  these  documents  and 
to  file  comments  on  the  adequacy  of 
these  studies  in  addressing  issues  raised 
during  scoping.  Comments  on  these 
studies  and  requests  for  any  additional 
studies  are  due  by  June  6. 1997. 

Because  Section  4.32(b)(7)  of  the 
Commission's  Regulations  has  been 
waived  as  to  time  framerame  for 
requesting  additional  studies,  we  are 
requesting  that  if  any  resource  agency, 
Indian  tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  project  on  its  merit,  the  resource 
agency,  Indian  tribe,  or  person  file  a 
request  for  any  such  study  with  the 
Secretary  of  the  Commission  at  888  First 
Street,  N.E..  Washington.  D.C.  20426  by 
June  6. 1997  and  serve  a  copy  of  the 
request  on  Mr.  Robert  McK.  Hunziker. 
International  Paper  Company.  Two 
Manhattanville  Road.  Purchase.  NY 
10577  and  Mr.  Andrew  Sims. 
Kleinschmidt  Associates.  75  Main 
Street.  Pittsfield,  ME  04967.  Any 
comments  or  recommendations  for 
further  study  should  be  supported  by 
appropriate  dociimentation. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-12116  Filed  5-8-97;  8:45  am] 

aaiMQ  CODE  t717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-69-003] 

MIdweatem  Gaa  Tranamiaaion 
Company;  Notice  of  Tariff  Filing 

May  5. 1997. 

"Take  notice  that  on  May  1. 1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  filed  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission's  April  21. 1997.  order  in 
this  proceeding.  Midwestern  Gas 
Transmission  Company,  79  FERC 
161,062  (1997)  (April  21  Order). 
Midwestern  proposes  an  effective  date 
of  June  1. 1997,  for  the  revised  sheets. 

Midwestern  submits  that  the  revised 
tariff  sheets  refiect  the  changes  required 
by  the  April  21 .  Order  to  the  tariff  sheets 
submitted  with  Midwestem's  March  3, 
1997.  GISB  compliance  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street  N.E..  Washington.  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  97-12118  Filed  5-8-97;  8:45  am] 
MLLMG  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  RP97-73-00S] 

Miaaiaaippi  River  Tranamiaaion 
Corporation;  Notice  of  Propoaed 
Changea  in  FERC  Gaa  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1. 1997, 
Mississippi  River  Transmission^ 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1 .  the  tariff  sheets 
listed  on  Appendix  A  to  this  filing,  to 
be  effective  May  1. 1997. 

MRT  states  that  the  compliance  tariff 
sheets  attached  as  Appendix  B 


incorporate  changes  to  MRT's  Tariff 
required  by  the  Commission's  Order  on 
Rehearing  and  on  Second  GISB 
Compliance  Filing,  E)ocket  Nos.  RP97- 
73-001  and  RP97-73-O02.  issued  April 
18. 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  vidth  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cariiell. 
Secretary. 
IFR  Doc.  97-12120  Filed  5-8-97;  8:45  am) 

HUJNG  COOE  e717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  No.  ER97-2S74-000] 

Montaup  Electric  Company;  Notice  of 
Rling 

May  5. 1997. 

Take  notice  that  on  April  14, 1997, 
Montaup  Electric  Company  (Montaup) 
filed  an  executed  letter  agreement 
concerning  Montaup's  transmission 
service  to  MASSPOWER  and  Pittsfield 
Generating  Company  under  the  two 
alternatives  proposed  by  the  NEPOOL 
Participants  in  filing  the  Restated 
NEPOOL  Agreement  and  NEPOOL 
transmission  tariff:  (1)  Alternate  A, 
under  which  Excepted  Transactions  will 
terminate  after  a  five-year  transition 
period  and  (2)  Alternate  B,  which 
allows  Excepted  Transactions  to 
continue  in  effect. 

The  letter  agreement  provides  for  a 
rate  of  $8  per  kW/year  to  be  effective 
subject  to  refund  on  March  1. 1997. 
Montaup  requests  waiver  of  the  notice 
requirement  in  order  to  permit  the  $8 
per  kW/year  rate  to  become  effective 
subject  to  refund  on  March  1. 1997. 

Ajay  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First.  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  15. 
1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-12106  Filed  5-8-97;  8:45  ami 

anjJNQ  COOE  1717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  TM97-10-16-000| 

National  Fuel  Gaa  Supply  Corporation; 
Notice  of  Tariff  Filing 

May  5, 1997. 

Take  notice  that  on  April  30. 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 .  Twenty-Second  Revised 
Sheet  No.  5A.  with  a  proposed  effective 
date  of  May  1.1997. 

National  states  that  pursuant  to 
Article  II,  Section  2,  of  the  approved 
settiement  at  Docket  Nos.  RP94-367- 
000.  et  al..  National  is  required  to 
recalculate  the  maximum  Interruptible 
Gathering  (IG)  rate  monthly  and  to 
charge  that  rate  on  the  first  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  H.  The  recalculation 
produced  an  IG  rate  of  16  cents  per  dth. 

National  further  states  that,  as 
required  by  Article  n.  Section  4. 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  or  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  Cashell, 

Secretary. 

IFR  Doc.  97-12136  Filed  5-8-97;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-353-OO0I 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Eighth  Revised 
Sheet  No.  22,  to  be  effective  June  1. 
1997. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natiuvl's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1  (Section  21),  as  the  eighth 
semiannual  limited  rate  filing  to  recover 
Account  No.  858  stranded  costs 
incurred  by  Natural  under  contracts  for 
transportation  capacity  on  other 
pipelines.  Costs  for  any  Account  No. 
858  contracts  specifically  excluded 
under  Section  21  are  not  reflected  in 
this  filing. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Commission,  888  First 
Street.  N.E..  Washington,  D.C.  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Casheli. 
Secretary. 
IFR  Doc.  97-12127  Filed  5-8-97;  8:45  am) 

BHJJNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  , 

Commission 

[Docket  No.  RP96-200-021] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1. 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  May  1, 1997: 

Thirteenth  Revised  Sheet  No.  7 
Sixth  Revised  Sheet  No.  7A 
Fourth  Revised  Sheet  No.  7E 
Second  Revised  Sheet  No.  7G 
First  Revised  Sheet  No.  7K 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  May,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  on 
are  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
IFR  Doc.  97-12117  Filed  5-8-97;  8:45  am] 

BILLJNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-354-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Ganges  in  FERC 
Gas  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1, 1997, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  July  1, 1997: 

Original  Sheet  Number  300G 

Northern  Border  states  that  this  filing 
is  made  in  compliance  with  the 


Commission's  order  issued  in  Docket 
No.  RP97-22-001  and  RP97-22-O02  on 
February  18,  1997.  The  tariff  sheet 
reflects  Northern  Border's  pooling 
proposal. 

Northern  Border  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  97-12128  Filed  5-8-97;  8:45  ami 
BHLINQ  COOE  eTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  TM97-2-69-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  5. 1977. 

Take  notice  that  on  May  1,  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  become 
effective  on  June  1. 1997: 

Fifth  Revised  Sheet  No.  54 
Fifth  Revised  Sheet  No.  61 
Fifth  Revised  Sheet  No.  62 
Fifth  Revised  Sheet  No.  63 
Fifth  Revised  Sheet  No.  64 

Northern  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  th&jnethodology  set  forth  in 
Section  53  of  Northern's  General  Terms 
and  Conditions.  Tariff  Sheet  Nos.  300- 
301  (as  filed  on  April  29. 1997).  which 
requires  Northern  to  adjust  its  fuel 
percentages  each  June  1  based  on  actual 
data  for  the  12-month  period  ended 
March  31.  Northern  has  also  filed  to 


adjust  its  Unaccounted  For  (UAF)  gas 
also  in  accordance  with  the  PRA 
mechanism.  This  filing  constitutes 
Northern's  initial  filing  under  its  PRA 
mechanism  to  adjust  the  fuel  and  UAF 
percentages  which  are  proposed  to  be 
effective  June  1, 1997. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-12135  Filed  5-8-97;  8:45  am) 

MLLMQ  COOE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2S»1-000| 

Ohio  Valley  Electric  Corporation 
Indiana-Kentucky  Electric  Corporation; 
Notice  of  HIing 

May  5, 1997. 

Take  notice  that  on  April  14. 1997. 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Service 
Agreement  for  Non-Finn  Point-To-Point 
Transmission  Service,  dated  April  2, 
1997  (the  Service  Agreement)  between 
Ohio  Edison  Company  (including  its 
wholly  owned  subsidiary,  Pennsylvania 
Power  Company)  (the  Ohio  Edison 
System)  and  OVEC.  OVEC  proposes  an 
effective  date  of  April  2, 1997  and 
requests  waiver  of  the  Commission's 
notice  requirement  to  allow  the 
requested  effective  date.  The  Service 
Agreement  provides  for  non-firm 
transmission  service  by  OVEC  to  the 
Ohio  Edison  System. 


In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  c3hio, 
the  Pennsylvania  Public  Utility 
Commission  and  the  Ohio  Edison 
System. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  15, 1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-12107  Filed  5-8-97;  8:45  am] 
BILLINO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-357-00(q 

Ozarfc  Gas  Transmission  System; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Mays.  1997. 

Take  notice  that  on  May  1, 1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  to  become  effective  Jime  1, 
1997. 

Ozark  states  that  the  enclosed  tariff 
sheets  are  intended  to  implement  a 
pooling  and  a  title  transfer  service,  both 
at  no  charge. 

Although  Ozark  set  forth  a  pooling 
proposal  in  its  initial  GISB  compliance 
filing  in  Docket  No.  RP97-179,  the 
Commission's  March  5, 1997,  order 
required  Ozark  to  make  a  separate 
Section  4  filing  to  implement  its  pooling 
service.  Ozark  has  had  a  customs 
request  pooling  service,  and,  as  pooling 
service  includes  the  transfer  of  title,  the 
customer  also  requested  that  Ozark 


provide  for  title  transfer  service.  Thus, 
Ozark  has  included  in  this  compliance 
filing  both  a  pooling  and  title  transfer 
service. 

Ozark  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-12131  Filed  5-8-97;  8:45  am) 

BILLMQ  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Nos.  ER97-1770-000,  ER97-1802- 
000,  ER97-1896-000,  and  ER97-1905-eO(q 

Pacific  Northwest  Generating 
Cooperative;  Notice  of  Rling 

May  5. 1997. 

Take  notice  that  on  April  4, 1997. 
Pacific  Northwest  Generating 
Cooperative  (PNGC)  filed  a  letter 
withdrawing  its  filing  of  service 
agreements  for  short-term  power  sales 
transactions  imder  Docket  Nos.  ER97- 
1770-000.  ER97-1802-000.  ER97-1896- 
000,  and  ER97-1905-000.  On  the  basis 
of  the  Commission's  Order  of  March  12, 
1997,  Docket  Nos.  ER97-5O4-O01  and 
OA97-32-O01,  which  eliminated  a 
requirement  that  PNGC  file  umbrella 
agreements  of  service  agreements  for 
short-term  power  sales  transactions. 
PNGC  has  requested  that  the 
Commission  amend  Docket  Nos.  ER97- 
1770-000,  ER97-1802-000,  ER97-1896- 
000,  and  ER97-1 905-000  to  reflect  that 
PNGC  has  withdrawn  the  filing  of  those 
service  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  15. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-12104  Filed  5-8-97;  8:45  am) 
atUMQ  CODE  fTM-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[DodWt  Na  ER97-222S-000] 
PacifiCorp;  Notice  of  Rling 

May  5,  1997. 

Take  notice  that  on  April  10, 1997, 
PacifiCorp  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  15,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcKiome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-12105  Filed  5-8-97;  8:45  am) 
■HJJNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-358-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  5,  1997. 

Take  notice  that  on  May  1, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  June  1, 1997. 

Panhandle  states  that  this  filing 
removes  from  its  currently  effective 
rates  the  Additional  Take-or-Pay 
volumetric  Surcharge  established  by 
Section  18.10  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff.  On 
May  1.  1996.  Panhandle  filed  in  Docket 
No.  RP9&-223-000  to  establish  a 
surcharge  for  the  Reconciliation 
Recovery  Period.  The  May  1. 1996  filing 
was  approved  by  a  Commission  letter 
order  issued  May  29.  1996.  In 
accordance  with  Sections  18.10(b)(4) 
and  18.10  (g)  of  the  General  Terms  and 
Conditions.  Panhandle  established  a 
surcharge  to  be  in  effect  during  the 
twelve  month  Reconciliation  Recovery 
period  commencing  June  1.  1996 
through  May  31, 1997.  Accordingly,  the 
Reconciliation  Recovery  Period  will 
terminate  on  June  1, 1997.  Therefore, 
Panhandle  is  now  proposing  to  remove 
Section  18.10  (Additional  Take-or-Pay 
Volumetric  Surcharge)  from  its  General 
Terms  and  Conditions  and  remove  the 
0.1  Oe  surcharge  from  its  rates  effective 
June  1,1997. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-12132  Filed  5-8-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-109-003] 

Sabine  Pipe  Line  Company;  Notice  of 
Compliance  Rling 

Mays,  1997. 

Take  notice  that  on  May  1, 1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 ,  the  following  revised  tariff  sheet 
proposed  to  be  effective  June  1,  1997: 

First  Revised  Sheet  No.  201 

Sabine  states  that  the  revised  sheet 
adds  a  reference  to  Section  23,  GISB 
Standards,  to  the  Table  of  Contents  for 
the  General  Terms  and  Conditions 
section  of  Sabine's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  peraon  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CashsU, 
Secretary. 

[FR  Doc.  97-12121  Filed  5-8-97;  8:45  am) 
BNJJNQ  COK  •n7-91-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-«0-003] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Rling 

May  5, 1997. 

Take  notice  that  on  May  1, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission's  April  21, 1997.  order  in 
this  proceeding.  Tennessee  Gas  Pipeline 
Company,  79  FERC  H  61.063  (1997) 
(April  21  Order).  Teimessee  proposes  an 
effective  date  of  June  1, 1997,  for  the 
revised  sheets. 

Tennessee  submits  that  the  revised 
tariff  sheets  reflect  the  changes  required 
by  the  April  21,  Order  to  the  tariff  sheets 
submitted  with  Tennessee's  March  3, 
1997,  GISB  compliance  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-12119  Filed  5-8-97;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-359-0001 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1. 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 .  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  June  1, 1997: 

First  Revised  Sheet  No.  456 


Original  Sheet' No.  456A 
Original  Sheet  No.  456B 
Original  Sheet  No.  456C 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise  Section  3.12  of 
the  General  Terms  and  Conditions 
(GT&C)  of  Texas  Eastern's  Tariff  to 
implement  a  provision  to  allocate 
available  firm  forward-haul  capacity 
based  on  net  present  value  criteria. 
Texas  Eastern  states  that  its  existing 
Tariff  provides  for  allocation  of  capacity 
on  a  first  come,  first  served  basis,  an 
allocation  methodology  that  is  outdated 
and  ill-equipped  to  allocate  capacity 
under  current  regulatory  and  market 
conditions. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Texas  Eastern  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Cashell. 
Secretary. 

(FR  Doc.  97-12133  Filed  5-8-97;  8:45  am) 
WLUNG  CXWE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-168-00q 

Tuscarora  Gas  TraiVBmission 
Company;  Notice  of  Compliance  Rling 

May  5, 1997. 

Take  notice  that  on  May  1, 1997. 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  effective  June  1, 1997: 

Sub  First  Sheet  No.  37A 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  reflect  standaids  adopted 
in  Order  Nos.  587-B  and  587-C. 
Tuscarora  states  that  copies  of  this  filing 


were  mailed  to  all  parties  on  the  service 
list  in  this  docket,  all  customers  of 
Tuscarora  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-12123  Filed  5-8-97;  8:45  am] 
BIUJNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER97-2588-000] 

Washington  Water  Power  Company; 
Notice  of  Filing 

May  2, 1997. 

Take  notice  that  on  April  17, 1997, 
The  Washington  Water  Power  Company 
tendered  for  filing  Amended  Procedures 
for  Implementing  Standards  of  Conduct 
Under  Commission  Order  No.  889-A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.  Washington.  D.C. 
20426.  in  accordance  widi  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
May  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.     - 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-12101  Filed  5-8-97;  8:45  am]  . 
aiLLINO  COOE  •717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2592-000] 

Watt  Worlds,  LLC;  Notice  of  Rling 

May  5. 1997. 

Take  notice  that  on  April  16. 1997. 
Watt  Works.  L.L.C.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  Rate  Schedule  No.  1. 
which  permits  Watt  Works,  LL.C.  to 
make  wholesale  power  sales  at  market- 
based  rates. 

Any  persons  desiring  to  he  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
May  15,  1997.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  97-12108  Filed  5-«-S7;  8:45  am) 
BHJJNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  GT97-2S-00(q 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Cltanges  in  FERC  Gas  Tariff 

May  5. 1997. 

Take  notice  that  on  May  1. 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
revised  tariff  sheets  listed  on  the  filing, 
to  become  effective  June  1,  1997. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  update  its 
Master  Receipt/Delivery  Point  List  as  a 
result  of  a  recent  review  of  such  list. 
Williston  Basin  states  it  is  proposing  to 
delete  all  of  the  gathering/production 
receipt  points  currently  included  in  the 
master  list  in  order  to  reduce  the 
number  of  tariff  filings  caused  by 


additions  and  deletions  of  such  non- 
jurisdictional  gathering/production 
receipt  points.  Williston  Basin  states  it 
will  continue  to  maintain  its  Master 
Receipt/Delivery  Point  List  on  its  EBB 
and  in  addition  the  EBB  will  include  an 
updated  list  of  all  the  gathering/ 
production  receipt  points  proposed  to 
be  deleted  from  such  list. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell 
Secretary. 

[FR  Doc.  97-12112  Filed  S-ft-97;  8:45  am] 
nUJNQ  OOOC  t717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP-97-352-000] 

Williston  Basin  Interstate  Pipeline 
Con^Mny;  Notice  of  Tariff  Filing 

May  5.  1997. 

Take  notice  that  on  May  1. 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  become  effective  June 
1. 1997. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  certain  proposed 
changes  to  the  nominations,  electronic 
communication  mechanisms,  balancing 
and  payment  sections  of  Williston 
Basin's  FERC  Gas  Tariff,  all  as  more 
fully  set  forth  in  the  instant  tariff  filing 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington.  D.C. 
20426.  in  accordance  vfith  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-12126  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9ft-2493-000,  tH  ai.] 

New  Yoric  State  Electric  &  Gas  Corp., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  2. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  SUte  Electric  It  Gas 
Corporation 

[Docket  No.  ER96-2493-0001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
April  21. 1997.  tendered  for  filing 
pursuant  to  Section  35.13  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
35.13.  an  agreement  with  Sonat  Power 
Marketing.  Inc.  (Sonat)  as  an 
amendment  to.  and  a  complete 
substitute  for.  a  rate  schedule  filed  on 
July  22.  1996,  the  consideration  of 
which  has  been  deferred  by  the  FERC 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  Sonat 
and  Sonat  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  April  22. 1997.  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  imder  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Sonat 


Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

(Docket  Nos.  ER96-2751-OO0  and  ER9e- 
2902-000] 

On  April  18, 1997,  Florida  Power  & 
Light  Company  filed  requesting  that  the 
requested  effective  dates  in  Docket  Nos. 
ER96-2751  and  ER9&-2902  be  changed 
to  January  1. 1997.  FPL  requests  that  the 
filing  be  made  effective  on  January  1, 
1997. 

Comment  date; "May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  fc  Gas 
Corporation 

(Docket  No.  ER96-3028-O0OI 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
April  21. 1997,  tendered  for  filing 
pursuant  to  Section  35.13  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
35.13.  an  agreement  with  Williams 
Energy  Services  Company  (Williams)  as 
an  amendment  to,  and  a  complete 
substitute  for,  a  rate  schedule  filed  on 
September  17,  1996,  the  consideration 
of  which  has  been  deferred  by  the  FERC. 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to 
Williams  and  Williams  will  purchase 
from  NYSEG  either  capacity  and 
associated  energy  or  energy  only  as  the 
parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  April  22,  1997,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Williams. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Corporation 

[Docket  No.  ER97-356-000) 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  April 
23, 1997.  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  SCANA 
Energy  Marketing.  Inc.  (SCANA). 

On  February  4, 1997,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1  to  its 


interchange  contract  with  SCANA.  The 
sole  purpose  of  this  filing  is  to  provide 
the  Commission  with  a  fully  executed 
copy  of  Amendment  No.  1. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

(Docket  Nos.  ER97-515-002.  ER97-516-002, 
and  ERg7-606-002] 

Take  notice  that  Florida  Power 
Corporation,  on  April  23,  1997, 
tendered  for  filing  in  the  above- 
referenced  dockets  revised  rate  sheets 
which  specifically  state  the 
transmission  and  each  ancillary  service 
component  of  the  rate.  Florida  Power 
Corporation  also  tendered  for  filing 
unbundling  work  papers  which  show 
the  specific  wholesale  generation  price 
that  results  bom  the  subtraction  of 
transmission  and  ancillary  prices  from 
the  total  bundled  charge. 

Florida  Power  Corporation  is 
submitting  the  revised  rate  sheets  and 
unbundling  work  papers  in  compliance 
with  the  Commission's  Letter  Order 
dated  April  8, 1997. 

Copies  of  the  filing  were  served  upon 
all  persons  listed  on  the  official  service 
list  in  the  three  dockets  listed  above. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  South  Carolina  Electric  &  Gas 

(Docket  No.  ER97-947-0011 

Take  notice  that  on  April  16. 1997. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  a  report,  indicating 
the  refund  of  the  time  value  of  money 
to  PanEnergy  Trading  &  Market 
Services.  L.L.C.  (PanEnergy)  as  a 
customer  under  SCE&C's  Negotiated 
Market  Sales  Tariff. 

Copies  of  this  filing  were  served  upon 
PanEnergy  and  the  South  Carolina 
.  Public  Service  Commission. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-991-OO0I 

Take  notice  that  on  April  17. 1997. 
Northern  States  Power  Company. 
Miimesota  (NSP)  tendered  its  filing  of 
Amendment  No.  2  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of 
Buffalo.  Minnesota.  The  filing  contains 
cost  support  and  the  unbundled  power 
sale  rate  information. 

A  copy  of  the  filing  was  served  upon 
each  of  die  parties  named  in  the  Service 
List. 


Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company, 
(Minnesota  Company) 

[Docket  No.  ER9 7-1 009-000) 

Take  notice  that  on  April  17. 1997, 
Northern  States  Power  Company 
Miimesota  (NSP)  tendered  its  filing  of 
Amendment  No.  3  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of 
Kasson.  Minnesota.  The  filing  contains 
cost  support  and  the  unbundled  power 
sale  rate  information. 

A  copy  of  the  filing  was  served  upon 
each  of  die  parties  named  in  the  Service 
List. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the.end  of  this  notice. 

9.  Orange  and  Rockland  Utilities  Inc. 

(Docket  No.  ER97-1400-001J 

Take  notice  that  on  April  10, 1997. 
Orange  and  Rockland  Utilides,  Inc. 
(Orange  and  Rockland)  pursuant  to  the 
Commission's  order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Based  Rates  issued  March  27. 1997. 
tendered  for  filing  its  revised  market- 
based  p>ower  sales  tariff. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Idaho  Power  Company 

(Docket  No.  ER97-1481-0011 

Take  notice  that  on  April  10. 1997. 
Idaho  Power  Company  (IPCo)  tendered 
a  compliance  filing  in  response  to  the 
Commission's  Letter  Order  of  March  27, 
1997  in  the  above  Docket 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company)  . 

[Docket  No.  ER97-1484-000) 

Take  notice  that  on  April  17, 1997, 
Northern  States  Power  Company, 
Minnesota  (NSP)  tendered  its  filing  of 
Amendment  No.  2  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of 
Kasota,  Miimesota.  The  filing  contains 
cost  support  aqd  the  unbundled  power 
sale  rate  information. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Tucson  Electric  Power  Company 

(Docket  No.  ER97-1625-0011 

Take  notice  that  on  April  18. 1997, 
Tucson  Electric  Power  Company 
submitted  a  refund  report  in  this 
proceeding. 

Comment  date:  May  15. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

(Docket  No.  ER97-1672-000I 

Take  notice  that  on  April  17, 1997, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Amendments  to  its 
Market  Rate  TariH  in  Compliance  with 
Commission  Order  dated  April  11. 1997 
in  the  above  referenced  docket  number. 

A  copy  of  this  fiUng  has  been  served 
on  all  parties  on  the  official  service  Ust. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  &  Gas 
Corporation  ) 

(Docket  No.  ER97-1824-0O01 

Take  notice  that  on  April  11. 1997. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  supplemented  its 
filing  in  this  docket  for  the  provision  of 
Economic  Development  Power  (EDP) 
service  to  eUgible  customers.  Rate 
Schedule  FERC  No.  179.  The  proposed 
supplement  clarifies  information 
provided  related  to  NYSEG's  request  to 
implement  revised  rates  for  EDP  service. 

NYSEG  has  sent  a  copy  of  this  filing 
to  the  following:  the  New  York  State 
PubUc  Service  Commission,  counsel  for 
the  Multiple  Intervenors.  the  New  York 
Power  Authority,  the  New  York  State 
Department  of  Economic  Development 
and  EDP  Customers. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 

(Docket  No.  ER97-1914-000I 

Take  notice  that  on  April  17, 1997. 
Northern  States  Power  Company 
tendered  its  filing  of  Amendment  No.  2 
to  the  Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Madelia,  Minnesota.  The 
fiUng  contains  cost  support  and  the 
unbimdled  power  sale  rate  information. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1 93 1-000) 

Take  notice  that  on  April  18. 1997. 
Northeast  UtiUties  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations, 
supplemental  information  regarding  a 
rate  schedule  change  for  sales  of  electric 
energy  to  Middleton  Municipal  Electric 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Middleton 
Municipal  Electric  I>epartment. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1.  1997. 

Comment  date:  May  16.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Nantucket  Electric  Company  &  New 
England  Power  Company 

(Docket  No.  ER97-2  368-000] 

Take  notice  that  on  April  11. 1997. 
Nantucket  Electric  Company  and  New 
England  Power  Company  submitted  an 
amendment  to  their  filing  in  this  docket 
requesting  a  new  effective  date  of  April 
2. 1997. 

Comment  date:  May  15.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Engage  Energy  US,  LJ>. 

(Docket  No.  ER97-2421-OOOJ 

Take  notice  that  on  April  21. 1997. 
Engage  Energy  US.  L.P.,  tendered  for 
filing  a  copy  of  a  Notice  of  Succession 
in  Ownership.  This  filing  serves  as 
notice  that  the  name  of  Newco  US.  L.P. 
has  been  changed  to  Engage  Energy  US. 
L.P. 

Comment  date:  May  16. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-2464-000] 

Take  notice  that  on  April  8, 1997. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  filed  a  Service  agreement  dated 
March  19. 1997.  with  Southern  Energy 
Trading  &  Marketing,  Inc.  (Southern 
Energy)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Southern  Energy  as  an 
eligible  customer  under  the  Tariff. 


PP&L  requests  an  effective  date  of 
April  8, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Southern  Energy 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  15, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duke  Power  Company 

(Docket  No.  ER97-2601-0001 

Take  notice  that  on  April  15, 1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  with  the  Commission  a  true-up 
filing  for  the  calendar  year  1996  under 
Article  II.3  of  the  Settlement  Agreement 
in  this  docket. 

Copies  of  this  filing  were  mailed  to 
Southeastern  Power  Administration. 
North  Carolina  Electric  Membership 
Corp..  Saluda  River  Electric 
Cooperative.  Inc.  and  Blue  Ridge 
Electric  Membership  Corp. 

Comment  date:  May  16. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-260&-000] 

Take  notice  that  on  April  18. 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  EnerZ 
Corporation  imder  the  Power  Sales 
Tariff  to  Eligible  Purchasers  dated  May 
27, 1994,  as  revised  on  December  31, 
1996.  Under  the  tendered  Service 
Agreements  Virginia  Power  agrees  to 
provide  services  to  EnerZ  Corporation 
imder  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedides  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  tiotice. 

22.  Boston  Edison  Company 

(Docket  No.  ER97-2607-000I 

Take  notice  that  on  April  18, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  imder 
Original  Voliune  No.  6.  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Tosco 
Power.  Inc.  (Tosco).  Boston  Edison 
requests  that  the  Service  Agreement 
become  effective  as  of  April  1.  1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Tosco  and  the 


Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-2608-OO0I 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
April  18. 1997,  tendered  for  filing 
pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35, 
service  agreements  under  which  NYSEG 
will  provide  capacity  and/or  energy  to 
Citizens  Lehman  Power  Sales  (Citizens), 
Duke/Louis  Dreyfus,  L.L.C.  (Duke/ 
Louis),  Federal  Energy  Sales,  Inc. 
(Federal),  Koch  Energy  Trading,  Inc. 
(Koch),  and  Rainbow  Energy  Marketing 
Corporation  (Rainbow)  in  accordance 
with  the  NYSEG  market-based  power 
sales  tariff. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  with  Citizens,  Ehike/Louis, 
Federal,  Koch,  and  Rainbow  become 
effective  as  of  April  19, 1997. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Citizens,  Duke/Louis, 
Federal,  Koch,  and  Rainbow. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Southern  California  Edison 
Company 

(Docket  No.  ERg 7-2609-000] 

Take  notice  that  on  April  18, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  City  of  Vernon  for  Firm  Point-To- 
Point  Transmission  Service  under 
Edison's  Open  Access  Transmission 
Tariff  (Tariff)  filed  in  compliance  with 
FERC  Order  No.  888,  and  a  Notice  of 
Cancellation  of  Service  Agreement  Nos. 
61,  62.  63,  64,  65,  66,  67,  68,  69,  70,  71, 
72,  73,  and  74  under  FERC  Electric 
Tariff,  Original  Volume  No.  4. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  Regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  April  19. 
1997.  for  Attachment  E.  and  to  allow  the 
Service  Agreements  to  become  effective 
and  terminate  according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 


State  of  California  and  all  interested 
parties. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-2610-000] 

Take  notice  that  Cinergy  Services.  Inc. 
(Cinergy),  on  April  18, 1997,  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cinciimati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  an  Interchange 
Agreement,  dated  March  1, 1997 
between  Cinergy.  CG&E,  PSI  and  North 
American  Energy  Conservation.  Inc. 
(NAEC). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  NAEC: 

1.  Exhibit  A— Power  Sales  by  NAEC. 

2.  Exhibit  B — Power  Sales  by  Cinergy. 
Cinergy  and  NAEC  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement 

Copies  of  the  filing  were  served  on 
North  American  Energy  Conservation. 
Inc..  the  Kentucky  Public  Service 
Commission,  the  New  York  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  May  16,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Edison  Company 

(Docket  No.  ER97-2611-000] 

Take  notice  that  on  April  18, 1997. 
Conunonwealth  Edison  Company 
(ComEd),  submitted  for  filing  an 
unexecuted  firm  Service  Agreement 
with  Delhi  Energy  Services.  Inc.  (Delhi), 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
March  20, 1997,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Delhi  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southern  Company  Services,  bic. 

[Docket  No.  ER9 7-26 12-000] 

Take  notice  that  on  April  18. 1997, 
Southern  Company  Services.  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company.  Georgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savaimah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  under  Southern  Companies' 


Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity:  Florida 
Power  and  Light  Company.  SCSI  states 
that  the  service  agreement  will  enable 
Southern  Companies  to  engage  in  short- 
term  market-based  rate  transactions 
with  this  entity. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-2613-0001 

Take  notice  that  on  April  18. 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  two  Service 
Agreements  between  PG&E  and  (1) 
Western  Power  Services,  Inc.  (WPS); 
and  (2)  Salt  River  Project  (Salt  River): 
each  entitled.  Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service  (Service  Agreements). 

PG&E  proposes  that  the  Service 
Agreements  become  effective  on  March 
19, 1997  for  WPS  and  April  7, 1997  for 
Salt  River.  PG&E  is  requesting  any 
necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  WPS  and  Salt  River. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Boston  Edison  Company 

(Docket  No.  ER97-2614-000] 

Take  notice  that  on  April  18. 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  imder  Original  Volume  No. 
8,  FERC  Order  No.  888  Tariff  (Tariff)  for 
Aquila  Power  Corporation  (Aquila). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of  April 
1,  1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Aquila  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER97-2615-000] 

Take  notice  that  on  April  16, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  22  to  add  two  (2)  new 
Customers  to  the  Standard  Generation 
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Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  April  11,  1997,  to 
American  Energy  Solutions,  Inc.  And 
NIPSCO  Energy  Services,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER97-2616-000J 

I  ITake  notice  that  on  April  ^6, 1997, 
Mlegheny  Power  Service  Corporation 
pa  behalf  of  Monongahela  Power 
Mtmpany,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  14  to  add  American 
Energy  Solutions,  Inc.,  CMS  Marketing, 
Services  and  Trading  Company, 
Delmarva  Power  &  Light  Company,  and 
MidCon  Power  Services  Corp.  to 
Allegheny  Power  Open  Access 
transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  April  11,  1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-261 7-000) 

Take  notice  that  on  April  18, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 


of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations, 
supplemental  information  regarding  a 
rate  schedule  change  for  sales  of  electric 
energy  to  Middleton  Municipal  Electric 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Middleton 
Municipal  Electric  Department. 

TMUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1, 1997. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group.  Inc. 

(Docket  No.  ER97-2618-000I 

Take  notice  that  on  April  21, 1997, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing 
Supplements  Nos.  1  and  2  to  two 
agreements  between  Montana-Dakota 
and  Capital  Electric  Cooperative,  Inc. 
(Capital). 

Montana-Dakota  asserts  that  the  filing 
has  been  served  on  Capital  and  on  all 
interested  state  regulatory  agencies. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER9 7-26 19-000) 

Take  notice  that  on  April  21, 1997. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Wisconsin  Public  Service 
Corporation. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Wisconsin  Public  Service  Corporation 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Wisconsin  Public  Service  Corporation 
request  waiver  of  the  Commission's 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  April  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-2620-000) 

Take  notice  that  on  April  21, 1997. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Wisconsin  Public  Service 
Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Wisconsin  Public  Service  Corporation 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  April  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2621-000) 

Take  notice  that  on  April  21, 1997. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Pennsylvania  Power  & 
Light  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Pennsylvania  Power  &  Light  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  April  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


37.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-2623-000) 

Take  notice  that  on  April  21. 1997, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Delhi  Energy 
Services,  Inc.  for  service  under  its  non- 
firm  point-to-point  open  access  service 
tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy — Kansas  and  WestPlains 
Energy — Colorado. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-2624-0O0) 

Take  notice  that  on  April  21. 1997. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  executed  service 
agreements  with  Illinois  Power 
Company  under  its  CS-1  Coordination 
Sales  Tariff. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-2625-000) 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
April  21. 1997.  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
agreement  with  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc.. 
collectively  referred  to  as  the  Cinergy 
Operating  Companies  (Cinergy).  The 
agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  Cinergy 
and  Cinergy  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 


NYSEG  requests  that  the  agreement 
become  effective  on  April  22. 1997.  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Cinergy. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


40.  Carolina  Power  ft  Light  Company 

(Docket  No.  ERg7-2626-000] 

Take  notice  that  on  April  22. 1997. 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers: 
Pn)gress  Power  Marketing.  Inc.,  and 
Kentucky  Utilities  Company.  Service  to 
each  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ef  this  notice. 

41.  Western  Resources,  Inc. 

(Docket  No.  ER9 7-262 7-000) 

Take  notice  that  on  April  22. 1997. 
Western  Resources.  Inc..  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Rainbow  Energy  Marketing 
Corporation.  Western  Resources  states 
that  the  purpose  of  the  agreement  is  to 
permit  non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  March  27. 
1997. 

Copies  of  the  filing  were  served  upon 
Rainbow  Energy  Marketing  Corporation 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  May  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  UtiliCorp  United  Inc. 

(Docket  No.  ES97-28-000| 

Take  notice  that  on  April  21. 1997. 
UtiliCorp  United  Inc.  filed  an 
application,  under  Section  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  corporate 
guaranties  in  an  amount  not  to  exceed 
$25  million  (Canadian)  to  be  issued  by 
West  Kootenay  Power.  Ltd.  (WKP)  on  or 
before  December  31, 1997,  which  have 
estimated  maturity  dates  of  not  more 
than  thirty  years  after  the  issuance,  and 
for  an  exemption  fit>m  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements. 
WKP  is  a  wholly-owned  subsidiary  of 
UtiliCorp  British  Coltimbia  Ltd..  which 


in  txim  is  a  wholly-owned  subsidiary  of 
Utilicorp. 

Comment  date:  May  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Oregon  Trail  Electric  Consumen 
Cooperative  Inc. 

(Docket  No.  ES97-29-000) 

Take  notice  that  on  April  24, 1997, 
Oregon  Trail  Electric  Consumers 
Cooperative  Inc.  (Oregon  Trail)  filed  an 
application,  under  Section  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  enter  and  borrow  funds 
under  a  two-year.  $5  million  line  of 
credit  agreement.  Under  the  agreement. 
Oregon  Trail  will  be  obligated  to  repay 
any  advances  with  interest  within  360 
days  of  the  advances. 

Comment  date:  May  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Florida  Power  Corporatioa 

(Docket  No.  OA97-39S-000] 

Take  notice  that  on  April  15. 1997, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  revision  to 
Amendment  No.  2  to  its  contract  for  the 
provision  of  interchange  service 
between  itself  and  Kissimmee  Utility 
Authority.  The  sole  purpose  of  the 
revision  is  to  acknowledge  that 
Kissimmee  Utility  Authority  is  the 
successor  to  the  City  of  Kissimmee. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Idaho  Power  Company 

(Docket  No.  TX97-6-000I 

On  April  16. 1997,  Idaho  Power 
Company  (IPCo).1221  W.  Idaho.  Boise, 
Idaho,  filed  %vith  the  Federal  Energy 
Regulatory  Commission  an  Application 
requesting  that  the  Commission  order 
The  Boimeville  Power  Administration 
to  provide  transmission  services 
pursuant  to  Section  211  of  the  Federal 
Power  Act. 

Said  request  for  transmission  was  for 
firm  transmission  of  30  megawatts  of 
capMcity  and  energy,  to  commence  upon 
the  effective  date  of  a  Conunission 
Order  and  terminating  June  30.  2001. 
Said  services  are  sought  in  connection 
with  IPCo's  response  to  the  Request  for 
Proposal  of  Salmon  River  Electric 
Cooperative  dated  July  25. 1996. 

Comment  date:  May  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragr^h 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-12100  Filed  5-S-97;  8:45  am) 
BILUNG  COOE  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  RIed  Witti  ttie 
Commission 

May  5. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//\pp/jcatJO/i:  Amendment 
of  License. 

b.  Project  No.:  2142-025. 

c.  Date  filed:  December  30,  1996. 

d.  Applicant:  Central  Maine  Power. 

e.  Name  of  Project:  Indian  Pond. 

f.  Location:  The  project  is  located  on 
the  Kennebec  River,  in  Somerset  and 
Piscataquis  Counties,  Maine. 

g.  Fi7ed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-«25(r). 

h.  Applicant  Contact:  William 
Campbell,  Central  Maine  Power,  83 
Edison  Ehive,  Augusta,  ME  04336. 
Phone:  (207)  621-4493. 

i.  FERC  Contact:  Jake  H.  Tung,  (202) 
219-2663. 

i.  Comment  Date:  June  12, 1997. 

K.  Description  of  Amendment:  The 
licensee.  Central  Maine  Power,  applied 
for  an  amendment  of  license  to  remove 
all  long-term  leased  lands  from  the 
Indian  Pond  Project.  The  redrawn 
project  boundary  removes  the  existing 
long-term  leases  from  the  project  and 
allows  continued  shoreline  erosion 
control  by  maintaining  at  least  50  feet  of 
the  project  land  on  the  shore  side  of  the 
leased  lands. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENfDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  the  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invite  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  frt>m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Lois  O.  CasheU, 
Secrstaiy. 

|FR  Doc.  97-12114  Filed  5-a-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Hied  With  the 
Commission 

May  5. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
to  Licenses. 


b.  Project  Nos.:  2322-023.  2325-021, 
2552-022, 2574-021,  5073-051,  2611- 
030,  and  11472-002. 

c.  Date  Filed:  April  23. 1997. 

d.  Applicants:  Kennebec  Hydro 
Developers  Group  (Central  Maine  Power 
Company,  Merimil  Limited  Partnership, 
Benton  Falls  Associates,  Kimberly-Clark 
Tissue  Co./UAH  Hydro-Kennebec 
Limited  Partnership,  and  Ridgewood 
Maine  Hydro  Partners.  L.P.). 

e.  Name  of  Projects:  Shawmut, 
Weston,  Ft.  Halifax,  Lockwood,  Benton 
Falls.  Hydro-Kennebec.  and  Burnham. 

f.  Location:  Keimebec  and  Sebasticook 
Rivers.  Kennebec,  Somerset  and  Waldo 
Counties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  F.  Allen  Wiley. 
P.E.,  Managing  Director.  Generation. 
Central  Maine  Power  Company,  North 
Augusta  Office  Annex.  41  Anthony 
Avenue.  Augusta.  ME  04430.  (207)  626- 
9620. 

i.  FERC  Contact:  Robert  Grieve.  (202) 
219-2655. 

j.  Comment  Date:  June  16, 1997. 

k.  Description  of  Applicatiffn:  By 
order  issued  October  22,  1992.  the 
Commission  incorporated  provisions  of 
the  Kennebec  Hydro  Developers  Group 
(KHEXJ)  agreement  into  the  licenses  for 
six  licensed  projects  (Project  Nos.  2322. 
2325,  2552,  2574,  5073,  and  2611).  The 
order  set  the  dates  for  filing  of  fish 
passage  drawings  (1997-1999)  and 
construction  of  fish  passage  facilities 
(1999-2001).  For  Project  No.  11472,  an 
existing  unlicensed  project,  the 
applicant  has  proposed  in  its 
application  for  license  to  provide 
downstream  fish  passage  within  2  years 
of  licensing  and  upstream  passage 
within  2  years  of  licensing  or  by  the 
year  2000,  whichever  is  later,  in 
accordance  with  the  KHDG  agreement. 

KHDG  applicants  request:  (1) 
amendment  of  the  existing  licenses  to 
require  that  fish  passage  facilities  be 
installed  only  when  (a)  either 
permanent  fish  passage  is  available  at 
the  Edwards  Dam  Project  No.  2389  or 
that  dam  is  removed,  and  (b)  a 
biological  assessment  process 
determines  that  restoration  efforts  have 
advanced  sufficiently  to  require  fish 
passage;  (2)  an  extension  of  time  for 
Project  Nos.  2552,  5073,  2574,  and  2611 
to  file  functional  design  drawings,  now 
due  April  30, 1997,  until  it  has  been 
determined  through  an  assessment 
process  that  permanent  fish  passage 
facilities  are  necessary;  (3)  a  stay  of  the 
requirement  to  file  said  drawings  by 
April  30, 1997;  (4)  revision  of 
Commission  staffs  recommendations  in 
the  Kennebec  River  Basin  Draft 
Environmental  Impact  Statement  that 


fish  passage  facilities  be  installed  for 
Project  Nos.  2552  and  2325  by  1999  and 
2001,  respectively,  to  be  consistent  with 
the  request  for  license  amendment;  (5) 
revision  of  Commission  staff's 
recommendation  in  the  Environmental 
Assessment  for  Project  No.  11472, 
issued  November  1, 1996,  that  fish 
passage  facilities  be  installed  by  2000,  to 
be  consistent  vrith  the  request  for 
license  amendment;  and  (6)  to  the 
extent  that  there  is  any  opposition  to 
these  requests,  a  technical  conference 
with  the  Commission  and  interested 
parties  to  discuss  the  issues  presented 
by  these  requests,  including,  in 
particular,  the  conditions  under  which 
the  KHDG  dam  owners  would  continue 
to  conduct  trap  and  truck  operations 
after  1998,  at  which  time  their  existing 
obligation  to  conduct  such  operations 
ceases. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 


specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

LobCCaahril. 

Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S480-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  21, 1997  Through  April 
25, 1997  pursuant  to  the  Environmental 
Review  Ptocess  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  FEDERAL  ACTIVmES 
AT  (202)  564-7167.  An  explanation  of 
the  ratings  assigned  to  draft 
environmental  impact  statements  (EISs) 
was  published  in  FR  dated  April  04. 
1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-BLM-K65196-CA  Rating 
E02,  Interlakes  Special  Recreation 
Management  Area  Plan, 
Implementation,  Federal  and  Private 
Lands  Issues,  Shasta  County,  CA. 

Summary 

EPA  expressed  environmental 
objections  with  the  lack  of  information 
regarding  monitoring  and  mitigation 
proposals  to  ofiiset  significant 
environmental  impacts  associated  with 
OHV  use  in  the  Chappie-Shasta  OHV 
Management  Areas. 

ERP  No.  D-COE-C35011-00  Rating 
EC2,  Newark  Bay  Confined  Disposal 
Facility  (NBCDF),  Construction, 
E>redged  Material  Disposal  Site.  NY  and 
NJ. 

Summary 

EPA  expressed  environmental 
concerns  about  the  proposed  project  and 
requested  that  additional  information  be 
presented  in  the  Final  EIS  to  address 
these  concerns.  EPA  expressed  concerns 
with  the  project's  monitoring  plan  and 
requested  a  complete  assessment  of  the 
project's  potential  impacts  to  buried 
prehistoric  deposits  as  well. 

ERP  No.  D-FHW-E40700-GA  Rating 
EC2,  Harry  S.  Truman  Parkway, 
Construction  from  the  Abetcom  Street 


Extension  (GA-204)  to  Derenne  Avenue, 
COE  Section  404  Permit  and  U.S.  Coast 
Guard  Permit,  Chatham  County,  GA. 

Summary 

EPA  expressed  .environmental 
concerns  regarding  impacts  to  estuarine 
marshes.  EPA  recommended  that 
additional  mitigation  be  provided  to 
reduce  marsh  impacts. 

ERP  No.  D-UAF-G11032-TX  Rating 
LO.  Reese  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
NPDES  Permit  and  COE  Section  404 
Permit.  Lubbock  and  Terry  Counties. 
TX. 

Summary 

EPA  had  no  objections  to  the  selection 
of  the  preferred  alternative. 

ERP  No.  D-USN-Kl  1078-00  Rating 
E02,  Marianas  Islands  Military 
Training,  Implementation,  Marianas 
Training  Plan.  Guam.  Commonwealth  of 
the  Northern  Mariana  Islands,  Asia, 
Hawaii  and  Alaska. 

SuxTunary 

EPA  expressed  environmental 
objections  due  to  significant  impact  to 
biological  resources  and  coral  reefs.  EPA 
requested  additional  information 
regarding  project  description,  purpose 
and  need,  alternative  development  and 
cumulative  impacts. 

ERP  No.  DA-COE-C32034-00  Rating 
EC2,  Delaware  River  Comprehensive 
Navigation  Channel  Improvement. 
Additional  Information.  Beckett  Street 
Terminal  in  New  Jersey  through 
Philadelphia  Harbor,  Implementation, 
several  counties,  NJ,  DE  and  PA. 

Summary 

EPA  expressed  environmental 
concerns  about  the  design  and 
monitoring  plan  for  Kelly  Island,  and 
the  stockpiling  of  sand  at  Slaughter  and 
Broadlfdll  Beadies.  Additional 
information  shoidd  be  presented  in  the 
final  SEIS  to  address  these  issues. 

ERP  No.  DS-AFS-L65202-ID  Rating 
LO,  Katka  Peak  Timber  Sale  and  Road 
Construction,  Implementation,  New 
Information  from  Interior  Columbia 
Basin  Ecosystem  Management  Project, 
to  implement  Ecosystem  Restoration 
Treatment,  Bonnera  Ferry  Ranger 
District,  Idaho  Panhandle  National 
Forests,  Boundary  County,  ID. 

Summary 

Our  abbreviated  review  has  revealed 
no  EPA  concerns  on  this  project. 

ERP  No.  DS-AFS-L67028-AK  Rating 
ECl,  Kensington  Venture  Undei-ground 
Gold  Mine  Project,  Additional 
Information,  Development,  Construction 
and  Operation,  Operating  Plan 
Approval,  NPDES,  Section  10  and  404 
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Permits,  Tongass  National  Forest, 
Shennan  Creek,  City  of  Juneau,  AK. 

Summary 

EPA  continued  to  express 
environmental  concerns  regarding 
impacts  to  air  quality  diesel  fuel  spill 
risks  to  water  quality,  visual  impacts, 
the  feasibility  of  mitigation  and 
reclamation  measures,  and  the  need  to 
minimize  impacts  associated  with 
efDuedt  discharges.  The  Final  SEIS 
should^rovide  additional  information 
on  evaluation  of  project  component 
options  and  mitigation  measures. 

ERP  No.  DS-FAA-L51014-WA  Rating 
EC2,  Seattle-Tacoma  International 
Airport  Improvement,  South  Aviation 
Support  Area,  Airport  Layout  Plan, 
Airport  Master  Plan;  Updated 
Information  on  Master  Plan 
Development  Actions,  Funding,  Section 
10  and  404  Permits  and  NPDES  Permit, 
Port  of  Seattle.  King  County,  WA. 

Summaiy 

EPA  expressed  reservations/concerns 
with  the  conclusion  that  the  conforms  to 
the  State  Implementation  Plan.  Should 
the  final  conformity  determination 
significantly  differ  from  the  updated 
draft  conformity  analysis,  it  may  be 
necessary  for  the  FAA  to  allow  for 
additional  public  comments  on  that 
analysis  prior  to  making  a  decision.  In 
particiUar,  an  additional  public 
comment  period  should  be  considered  if 
the  de  minimis  thresholds  have  been 
exceeded  for  carbon  monoxide  and/or 
oxides  of  nitrogen. 

Final  EIS« 

ERP  No.  F-AFS-K65186-NV,  Spring 
Mountains  National  Recreation  Area 
General  Management  Plan,  Toiyabe 
Natiomd  Forest  Land  and  Resource 
Management  Plan,  Amendment. 
Implementation,  Clark  and  Nye 
Counties,  NV. 

Summary 

Review  of  the  FEIS  was  not  deemed 
necessary.  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No^F-DOE-L09806-WA. 
North%ve8t  Regional  Power  Facility 
(NRPF),  Coastruction  and  Operation  if  a 
836  Megawatt  (MW)  Gas-fired 
Combustion  Turbine  Facility,  Approval 
of  Permits.  Located  near  the  Town  of 
Creston.  WA. 

Summary 

EPA  continued  to  express 
environmental  concerns  regarding  water 
quality  and  wetlands  impacts  based 
upon  indirect  effects  and  project 
segmentation.  EPA  encourages  BPA  to 
issue  a  single  EIS  with  the  Federal 


Energy  Regulatory  Commission  that 
considers  alternative  sites  for  the 
project. 

ERP  No.  F-FHW^0756-SC,  and 
Greenville  Southern  Connectors 
Construction  and  Operation,  1-185  at  I- 
85  south  of  Donaldson  Center  Industrial 
Air  Park  to  1-385  at  US  276  and  SC-153 
Connector  from  existing  SC-153  at  1-85 
to  the  Southern  Connector,  Funding  and 
COE  Section  404  Permit,  Anderson  and 
Greenville  Counties,  SC. 

Summary 

EPA  expressed  environmental 
concerns  over  floodplain  crossings  and 
associated  impacts,  and  the  loss  of 
terrestrial  habitat. 

ERP  No.  F-FRC-L05053-WA,  Condit 
Hydroelectric  Project  (FERC  No.  2342- 
005),  Relicensing,  White  Salmon  River, 
iGickitat  and  Skamania  Counties,  WA. 

Summaiy 

EPA  expressed  objection  to  the 
proposed  action  based  on  adverse 
impacts  to  Hsh  and  other  aquatic  life  in 
the  White  Salmon  River.  EPA  also 
expressed  concern  over  FERC's  method 
of  assessing  impacts  of  the  proposed 
alternative. 

Dated:  May  6, 199^ 
Wiliiam  D.  Oicksnoa, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6480-1] 

Envtronmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  April  28. 1997 
Through  May  2, 1997  Pursuant  to  40 
CFR  1506.9.  Reese  (208)  624-3151. 
EIS  No.  970159.  Final  EIS.  USN.  AZ, 
CA,  Yuma  Training  Range  Complex 
Management,  Operation  and 
Development,  Marine  Corps  Air 
Station  Yuma,  Gold  water  Range, 
Yuma  and  La  Paz  Cos;  and  Chocolate 
Mountain  Range,  Imperial  and 
Riverside  Counties.  CA.  Due:  June  9. 
1997.  Contact:  Ron  Pearc  (520)  341- 
3318 
EIS  No.  970160,  Draft  EIS,  COE,  AZ, 
Tucson  Drainage  Area  Arizona. 
Implementation,  Reduce  Flooding, 
City  of  Tucson,  Pima  County,  AZ, 
Due:  June  23, 1997,  Contact:  William 
O.  Butler  (213)  452-3845. 


EIS  No.  970161,  Draft  EIS,  AFS,  MT, 
Jericho  Salvage  Timber  Sale, 
Implementation,  Salvage  Treatments 
and  Temporary  Road  Construction, 
Helena  Natioal  Forest,  Helena  Ranger 
District,  Powell  County,  MT,  Due: 
June  23,  1997,  Contact:  Dan 
Mainwaring  (406)  449-5490. 

EIS  No.  970162,  Draft  EIS,  UAF,  ID. 
Idaho  Enhanced  Training  Project. 
Training  for  the  366th  Wing  at 
Mountain  Home  Air  Force  Base 
(AFB).  Approval  for  Rights-of-Way 
Permit  by  (BLM)  and  Airspace 
Modifications  by  (FAA).  Owryhee 
County,  ID,  Due:  August  14,  1997, 
Contact:  Brenda  Cook  (757)  764-6197. 

EIS  No.  970163,  Draft  EIS,  COE,  VA,  KY. 
Levisa  Fork/Haysi  Dam  Project, 
Implementation,  Section  202  General 
Plan  for  Flood  Damage  Reduction, 
Flood  Control  Project,  Buchanan 
County,  VA  and  Pike  Coimty,  KY. 
Due:  June  23,  1997,  Contact:  A. 
Benjamim  Borda  (304)  529-5712. 

EIS  No.  970164,  Final  EIS.  AFS.  CO, 
Aspen  Highlands  Ski  Area  Expansion. 
Amend  to  Master  Development  Plan, 
COE  404  Permit  and  Special-Use- 
Permit,  White  River  National  Forest, 
Aspen  Ranger  District,  Pitkin  County, 
CO,  Due:  June  9, 1997,  Contact: 
Arthur  Bauer  (970)  925-3445. 

EIS  No.  970167,  Draft  EIS,  FHW,  RI. 
Newport  Marine  Facilities  Project,  To 
Develop  the  Marine  Mode  of  the 
Intermodal  Gateway  Transportation 
Center,  Selected  siting  in  various 
locations  within  the  City  of  Newport. 
Towns  of  Middletown  and 
Portsmouth,  Funding,  COE  Section 
404  Permit  and  US  Coast  Guard 
Permit,  Aquidreck  Island,  RI,  Due: 
June  23,  1997,  Contact:  Daniel  Berman 
(401) 528-4541. 

EIS  No.  971059,  Draft  EIS,  DOI,  TT, 
Palau  Compact  Road  Construction, 
Implementation,  Funding,  Republic  of 
Palau.  Babeldaob  Island.  Trust 
Territory  of  the  Pacific  Islands  ,  Due: 
June  23. 1997.  Contact:  Allen  Chin 
(808)  438-6974. 

Amended  Notices 

EIS  No.  970152,  Draft  EIS.  AFS,  CA. 
Canyons  Project,  Implementation, 
Truckee  Ranger  District,  Tahoe 
National  Forest,  Sierra  and  Nevada 
Counties.  CA,  Due:  June  16, 1997. 
Contact:  Caryn  Hunter  (916)  587- 
3558.  Published  FR— 05-02-97— Due 
Date  Correction. 

EIS  No.  970153,  Final  EIS,  GSA,  MD. 
U.S.  Food  and  Drug  Administration 
(FDA)  Consolidation  of  the  following: 
Center  for  Drug  Evaluation  and 
Research  (CD01),  Center  for  Devices 
and  Radiological  Health  (CDRH), 
Center  for  Biologies  Evaluation  and 


Research  (CBER)  and  Office  of 
Commissioner  (OC),  Site  Selection. 
White  Oak  Naval  Sur&ce  Weapons 
Center.  Montgomery,  MD,  Due:  Jime 
2. 1997.  Contact:  Jag  Bhargava  (202) 
708-7248.  Published  FR— 05-02-97— 
Due  Date  Correction. 

EIS  No.  970154.  Draft  EIS.  AFS.  MT. 
Poorman  Project.  Implementation. 
Harvesting  and  Road  Construction. 
Helena  National  Forest.  Lincoln 
Ranger  District,  Lewis  and  Clark 
County,  MT.  Due:  June  16, 1997. 
Contact  Thomas  J.  Andersen  (406) 
449-5201.  Published  FR— 05-02-97— 
Due  Date  Correction. 

EIS  No.  970155.  Draft  EIS,  AFS.  CA. 
Damon  Fire  Salvage  and  Restoration 
Project,  Implementation.  Modoc 
National  Forest.  Modoc  County.  CA. 
Due:  June  16, 1997.  Contact:  Paul 
Bailey  (916)  233-5811.  Published 
FR— 05-02-97— Due  Date  Correction. 

EIS  No.  970156,  Draft  EIS,  SCS.  OK. 
Middle  Deep  Red  Run  Creek 
Watershed  Plan,  Implementation. 
Funding  and  Possible  COE  Section 
404  Permit,  Central  Rolling  Red 
Plains.  Tillman.  Comanche  and  Kiowa 
Counties,  OK,  Due:  June  16, 1997. 
Contact:  Ronnie  L.  Clark  (405)  742- 
1200.  Published  FR— 05-02-97— 
Agency  Correction. 

EIS  No.  970157.  Final  EIS.  AFS.  NV. 
Griffon  Mining  Project. 
Implementation,  Issuance  Plan  of 
Operations  Approval,  Humboldt- 
Toiyabe  National  Forests.  Ely  Ranger 
District,  White  Pine  County,  NV,  Due: 
June  2, 1997,  Contact:  David 
Valenzaela  (702)  289-3031.  Published 
FR— 05-02-97— Due  Date  Correction. 

EIS  No.  970158,  Final  EIS.  FTA.  TX, 
North  Central  Corridor  Light  Rail 
Transit  (LRT)  Extension. 
Transportation  Improvements, 
Fimding,  NPDES  Permit  and  COE 
Section  404  Permit,  Dallas  and  Collin 
Counties,  TX,  Ehie:  June  2, 1997. 
Contact:  Jesse  Balleza  (817)  860-9663. 
Published  FR— 05-02-97— Due  Date 
Correction. 

Dated:  May  6, 1997. 
William  D.  Dickemn, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  97-12244  Filed  5-8-97;  8:45  am] 
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ENVIROMNENTAL  PROTECTION 
AGENCY 

[ER-FRL-64aO-q 

Intent  To  Prepare  an  Environmental 
Impact  StatamanI  for  the  Hnai  Rule  for 
Environmental  Impact  Assessment  of 
Nongovernmental  Activities  in 
Aniarcuca 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Final  Rule  for  Environmental 
Impact  Assessment  (EIA)  of 
Nongovernmental  Activities  in 
Antarctica. 

PURPOSE:  The  U.S.  EPA,  in  accordance 
with  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA).  will 
prepare  a  Draft  EIS  for  the  proposed 
final  regulations  that  will  provide  for 
(1)  Environmental  impact  assessment  of 
nongovenunental  activities,  including 
tourism,  in  Antarctica  for  which  the 
United  States  is  required  to  give 
advance  notice  imder  paragraph  5  of 
Article  Vn  of  the  Antarctic  Treaty  of 
1959,  and  (2)  coordination  of  the  review 
of  information  regarding  environmental 
impact  assessments  received  by  the 
United  States  from  other  Parties  to  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty.  These  final 
regulations  will  be  prepared  pursuant  to 
the  Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996.  EPA  invites 
comments  and  suggestions  on  the  scope 
of  the  rulemaking  and  analysis 
including  the  enviroimiental  and 
regulatory  issues  to  be  addressed  in  the 
EIS. 

DATES:  Written  comments  from  the 
public  regarding  the  environmental  and 
regulatory  issues  and  alternatives  to  be 
addressed  in  the  Draft  EIS  will  be 
accepted  by  EPA  through  July  15. 1997. 
The  EPA  will  also  hold  a  public  meeting 
on  Tuesday,  July  8. 1997.  in 
Washington.  DC,  metropolitan  area  to 
receive  public  input,  either  verbal  or 
written,  on  relevant  environmental  and 
regulatory  issues  that  shoiUd  be 
addressed  in  the  Draft  EIS.  The  specific 
location  and  time  of  the  public  meeting 
will  be  published  in  the  Federal 
Register  at  a  later  date  with  this 
information  mailed  directiy  to  those 
requesting  to  be  on  the  project  mailing 
list 

FOR  FURTHER  MF0RMAT10N  AND  TO  BE 
PLACED  ON  THE  PROJECT  MANJNG  UST 
CONTACT:  Mr.  Joseph  Montgomery  or 
Ms.  Katherine  Biggs,  Office  of  Federal 
Activities  (2252A),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 


Washington.  DC  20460;  telephone:  (202) 
564-7157  or  (202)  564-7144. 
respectively.  Copies  of  the 
Environmental  Assessment,  Finding  of 
No  Significant  Impact,  and  Interim  Final 
Rule  discussed  in  the  8UPPI.BCNTARV 
aronMATION  section  below  may  be 
requested  from  these  contacts.  These 
documents  are  also  available  on  the 
World  Wide  Web  at:  http://es.ineLgov/ 
oeca/ofis/. 

SUPPLEMENTARY  MPORMATION: 

I.  Background:  Eavironmeiital 

tt  and  Interim  Final  Rule 


The  Antarctic  Science.  Tourism,  and 
Conservation  Act  of  1996  (Act) 
implements  the  Protocol  on 
Environmental  Protection  (Protocol)  to 
the  Antarctic  Treaty  (Treaty).  Pursuant 
to  the  Act.  the  EPA  is  requhnd  to 
promulgate  r^ulations  by  October  2, 
1998.  that  provide  for  assessment  of  the 
environmental  impacts  of 
nongovernmental  activities,  including 
tourism,  in  Antarctica  and  for 
coordination  of  the  review  of 
information  regarding  environmental 
impact  assessments  received  from  other 
Parties  to  the  Protocol.  The  EPA 
promulgated  an  Interim  Final  Rule  on 
April  30. 1998.  (Federal  RegisterA'ol. 
62.  No.  83/Wednesday.  April  30. 1997/ 
23538-23549)  so  that  the  United  States 
would  have  the  ability  to  implement  its 
obligations  under  the  Protocol  as  soon^ 
as  the  Protocol  enters  into  force.  The 
EPA  also  prepared  an  "Enviroiunental 
Assessment  of  Proposed  Interim  Rules 
for  Non-Governmental  Activity  in 
Antarctica"  (EA)  to  evaluate  the 
environmental  and  cultural  impacts  of 
the  interim  nUe.  Based  on  the  EA's 
analysis.  EPA  issued  a  Finding  of  No 
Significant  Impact  (FNSI)  concluding 
that  the  promulgation  of  the  Interim 
Final  Ride  will  not  have  or  cause 
significant  impacts  on  the  Antarctic 
environment  The  Interim  Final  Rule: 
sets  forth  appropriate  enviroimiental 
impact  assessment  and  documentation 
procedures,  including  documentation 
regarding  planned  mitigation  and 
monitoring,  if  appropriate,  by  tour 
operators;  enhances  the  collection  of 
data  on  efiiects  and  intensity  of  activities 
by  nongovernmental  visitors  in 
Ajitarctica;  and  reduces  the  likelihood 
of  inadvertent  environmental 
perturbations  that  may  be  avoidable. 

n.  Description  of  Final  Rule  to  be 
Developed  and  the  Issues  and 
Alternatives  to  be  Considered  in  the  EIS 
for  the  Final  Rule 

During  the  time  the  Interim  Final  Rule 
is  in  place  and  before  the  October  1998 
deadline  set  by  the  Act,  EPA  will 
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promulgate  a  Final  Rule  that  will 
provide  for  assessment  of  environmental 
impacts  of  nongovernmental  activities, 
including  tourism,  in  Antarctica  and  for 
coordination  of  the  review  of 
information  regarding  environmental 
impact  assessments  received  from  other 
Parties  to  the  Protocol.  In  support  of  this 
regulatory  action.  EPA  is  preparing  an 
EIS  to  consider  the  environmental  and 
regulatory  issues  to  be  addressed  in  the 
Final  Rule  and  the  alternatives  for 
addressing  these  issues  within  the  rule- 
making process.  The  alternatives 
considered  by  EPA  in  the  Draft  EIS  will 
include:  (1)  No  Action,  i.e.,  EPA  does 
not  promulgate  a  Final  Rule;  (2) 
promulgation  of  the  requirements  of  the 
Interim  Final  Rule  as  the  Final  Rule; 
and  (3)  other  relevant  alternatives 
necessary  to  address  the  associated 
environmental  and  regulatory  issues 
raised  by  EPA  and  the  public.  In 
developing  the  Draft  EIS.  EPA  will  be 
guided  by  the  statutory  requirements  of 
the  Act  including  the  requirement  that 
"*  •  *  regulations  shall  be  consistent 
with  Aimex  I  to  the  Protocol"  16  U.S.C. 
2403a(c)(2).  The  EPA  will  also  consider 
other  relevant  regulatory  provisions  and 
programs  such  as:  the  enforcement 
provisions  of  and  authorities  under  the 
Antarctic  Conservation  Act,  16  U.S.C. 
2401  et  seq.\  the  National  Science 
Foundation's  (NSF)  management  of  the 
U.S.  Antarctic  Program  for 
governmental  activities,  45  CFR  Part 
641;  the  National  Environmental  Policy 
Act,  42  U.S.C.  4321  to  4370d,  and  as 
referenced  in  16  U.S.C.  2403a{a)(l){A); 
the  Council  on  Enviroiunental  Quality's 
(CEQ)  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act,  40  CFR  Parts 
1500-1508,  and  EPA's  Procedures  for 
Implementing  the  Requirements  of  the 
Council  on  Enviroiunental  Quality  on 
the  National  Environmental  Policy  Act, 
40  CFR  Part  6.  The  EPA  plans  to 
consider  the  following  issues,  along 
with  any  other  relevant  alternatives  or 
issues  raised  by  the  public,  in  the  Draft 
EIS: 

(1)  Do  the  time  Erames  of  the  Interim 
Final  Rule  for  the  submittal  and  review 
of  the  environmental  documentation 
need  to  be  changed? 

(2)  Should  EPA's  review  criteria  more 
explicitly  identify  factors  to  assess  in 
determining  the  environmental  impact 
of  proposed  actions?  Article  3  of  the 
Protocol,  "Environmental  Principles." 
identifies  a  number  of  environmental 
principles  for  the  planning  and  conduct 
of  activities  in  Antarctica  to  protect  both 
the  Antarctic  environment  and  its  value 
for  the  conduct  of  science  in  Antarctica. 
Can  and/or  should  these  Principles  be 
more  fully  integrated  into  the  review 


criteria  to  ensure  that  the  environmental 
analysis  provides  an  understanding  of 
the  extent  to  which  the  activity  will 
comport  with  the  provisions  of  Article 
3? 

(3)  What  is  the  appropriate 
monitoring  regime,  if  any,  that  should 
be  set  out  for  various  types  of 
nongovernmental  expeditions?  The 
Protocol  requires  procedures  to  assess 
and  verify  the  actual  impacts  of  an 
activify  which  proceeds  on  the  basis  of 
an  initial  environmental  evaluation 
(lEE)  or  a  comprehensive  environmental 
evaluation  (CEE).  An  operator  must 
provide  appropriate  monitoring  of  key 
environmental  indicators  for  an  activity 
proceeding  on  the  basis  of  a  CEE; 
further,  an  operator  may  also  need  to 
carry  out  monitoring  for  which  an  lEE 
has  been  prepared.  The  Treaty  Parties 
are  still  working  to  identify  monitoring 
approaches  which  can  best  support  the 
Protocol's  implementation.  Until  the 
Parties  agree  on  such  an  approach, 
should  the  procedures  provided  for  in 
the  Interim  Final  Rule  be  expanded  or 
remain  the  same? 

(4)  Are  there  other  options  for 
streamlining  the  documentation 
requirements?  The  Interim  Final  Rule 
provides  for  incorporation  of  materials 
by  refierence,  consolidation  of 
environmental  documentation,  and 
waiver  of  deadlines,  options  that  reduce 
the  burden  on  the  regulated  parties. 
What  other  streamlining  options  should 
be  considered?  For  example,  should 
there  be  provisions  to  allow  opterators  to 
rely  on  environmental  assessment 
documentation  prepared  for  past 
expeditions  in  cases  where  there  are  no 
changes  proposed  relative  to  the 
proposed  expedition(s)?  Should  there  be 
a  provision  to  allow  operators  to  prepare 
a  "Programmatic"  lEE  or  CEE?  (Drawing 
on  the  NEPA  analogy,  a  Programmatic 
EIS  is  an  area-wide  or  overview  EIS  to 
address  similar  activities  viewed  with 
other  reasonably  foreseeable  or 
proposed  activities  that  share  common 
timing  or  geography.  A  Programmatic 
EIS  may  serve  as  a  basis  for  tiering, 
including  incorporation  by  referencing 
general  and  relevant  specific 
discussions  from  it  into  an  EIS  of  a 
lesser  scope). 

(5)  What  mitigation  options  should  be 
considered  as  part  of  the  EIA  process? 
Should  mitigation  be  required  for 
certain  activities? 

(6)  What  is  the  best  way  to  address 
cumulative  impacts?  Characterization  of 
impacts  from  single  events  is  direct  and 
relatively  uncomplicated  as  compared 
to  characterization  of  cumulative 
impacts  since  cumulative  impacts 
involve  multiple  events  over  time  and 
often  result  from  the  effects  of  more 


than  one  source  on  a  single  receptor  at 
a  single  point  in  time. 

(7)  Are  there  activities,  or  categories 
of  activities,  that  can  be  excluded  bom 
the  environmental  documentation 
requirements  (e.g.,  Categorical 
Exclusions)?  The  CEQ  regulations 
define  "categorical  exclusion"  as  "a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  •   *  •  and  for  which, 
therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required"  (40  CFR 
1508.4). 

(8)  Should  there  be  provision  for 
public  comment  on  Initial 
Environmental  Evaluations?  This  is  not 
required  by  the  Protocol.  The  Interim 
Final  Rule  provides  for  posting  notice  of 
receipt  of  lEEs  on  the  OFA  World  Wide 
Web  site  and  to  provide  copies  to  the 
public  upon  request. 

(9)  With  regard  to  the  review  of 
environmental  documents  received  frtim 
other  Parties,  should  the  process  as 
delineated  in  the  Interim  Final  Rule  be 
modified? 

(10)  Do  the  paperwork  projections  in 
the  Interim  Final  Rule  accurately  reflect 
the  reporting  requirements  for  those 
subject  to  the  Final  Rule? 

Scoping  and  Public  Comments 

Although  the  Interim  Final  Rule  was 
promulgated  without  public  notice  and 
comment,  the  Final  Rule  and  the 
associated  EIS  will  include  extensive 
opportunities  for  public  comment.  The 
EIS  process  is  subject  to  the  public 
participation  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  (40  CFR  parts  1501.7, 1502.19. 
and  1503)  and  EPA's  NEPA 
implementing  regulations  (40  CFR  part 
6,  subpart  D),  and  the  Final  Rule  will  be 
proposed  and  promulgated  in 
accordance  with  the  applicable 
provision  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  An 
integral  part  of  the  NEPA  process  is 
public  participation  in  the  Scoping 
process,  the  key  purpose  of  which  is  to 
identify  the  environmental  and 
regulatory  issues  and  alternatives  to  be 
addressed  in  the  Draft  EIS.  The  public 
may  participate  in  the  initial  scoping 
process  including  the  scoping  meeting 
discussed  in  the  DATES  section  above. 
The  public  will  also  have  an 
opportunity  to  comment  on  the  Draft 
EIS  and  the  proposed  Final  Rule. 


Estimated  Date  of  Release 

The  Draft  EIS  and  proposed  Final 
Rule  will  be  made  available  in  January 
1998. 

Richard  E.  SaBderaon, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  97-12242  Filed  &-8-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181043;  FRL-S712-1] 

Emergenqf  Exemptions 

AGENCY:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  six  States  listed  below.  A  crisis 
exemption  was  initiated  by  the 
California  Department  of  Pesticide 
Regulation  and  one  by  the  Georgia  and  ~ 
Texas  Departments  of  Agriculture. 
These  exemptions,  issued  during  the 
month  of  FeJiruary  1997.  including  the 
one  in  July  1996.  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  die 
maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505 W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  IBI.  2800  Jefferson  Davis 
Highway.  Arlington,  VA  (703-308- 
8417);  e-mail: 

group.ermus6epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Delaware  Department  of 
Agriculture  for  the  use  of  metolachlor 
on  spinach  to  control  weeds;  February 
10, 1997.  to  February  1, 1998.  (Margarita 
Collantes) 

2.  Kansas  Department  of  Agriculture 
for  the  use  of  propiconazole  on  dry 
beans  to  control  rust;  July  19, 1996,  to 
September  15. 1996.  (Pat  Cimino) 

3.  Massachusetts  Department  of  Food 
and  Agriculture  for  the  use  of  clopjrralid 
on  cranberries  to  control  weeds; 
February  27, 1997,  to  July  31, 1997. 
(Libby  Pembertou) 


4.  Oregon  Department  of  Agriculture 
for  the  use  of  clopyralid  on  cranberries 
to  control  weeds;  February  27. 1997.  to 
July  31, 1997.  (Libby  Pemberton) 

5.  Washington  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
cranberries  to  control  weeds;  February 
27. 1997.  to  July  31. 1997.  (Libby 
Pemberton) 

6.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Services  for  the  use  of  metolachlor  on 
spinach  to  control  weeds;  February  10. 
1997.  to  August  31. 1997.  (Margarita 
Collantes) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Department  of  Pesticide 
Regulation  on  February  20. 1997.  for  the 
use  of  maneb  on  walnuts  to  control 
walnut  blight.  This  program  will  end  on 
June  15. 1997.  (Libby  Pemberton) 

2.  Georgia  Department  of  Agriculture 
on  February  28. 1997.  for  the  use  of 
norflurazon  on  bermudagrass  to  control 
weeds.  This  program  is  expected  to  last 
until  July  1. 1997.  (Libby  Pemberton) 

3.  Texas  Department  of  Agriculture  on 
February  17. 1997.  for  the  use  of 
norflurazon  on  bermudagrass  to  control 
weeds.  This  program  has  ended.  (Libby 
Pemberton) 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  April  30, 1997. 

JamH  Jonas, 

Acting  Diiector,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  97-12193  Filed  5-8-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6817-9] 

Proposed  SetUemont,  Cherokee 
Resources  Sites 

May  1, 1997. 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settiement. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  setUe 
claims  for  response  costs  imder  Section 
122(g)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  42  U.S.C.  9622(g), 
with  parties  qualifying  for  de  minimis 
settlements,  tliese  claims  relate  to 
removal  and  response  actions 


imdertaken  by  EPA  at  the  Cherokee 
Resources  Sites  on  Berryhill  Road  and 
Summit  Avenue  in  Charlotte. 
Mecklenbury  Cotmty,  North  Carolina. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  which  are 
received  by  EPA  within  thirty  (30)  days 
of  the  date  of  this  notice.  EPA  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 

Request  for  copies  of  the  proposed 
settlement  and  a  list  of  proposed  settling 
de  minimis  parties  are  available  from 
Ms.  Paula  V.  Batchelor  at  the  address 
below.  Written  comments  may  be 
submitted  to  Ms.  Batchelor  at  the  same 
address  within  thirty  (30)  days  of  the 
date  of  publication. 

Ms.  Paula  V.  Batchelor,  U.S. 
Enviroimiental  Protection  Agency. 
Region  4.  Waste  Mtmagement  Division, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W..  Atlanta,  Georgia  30303- 
3104,  404/562-8887. 

Dated:  May  1, 1997. 
Robert  Jourdan, 
Acting  Director,  Waste  Management  Division. 

Cherokee  Oil — Index  of  Signed  de  minimis 
Settlement  Offers 

3R,  Inc. 

AAR  Poweiboss  Inc.  f/k/a  AAR  Brook  ft 

Perkins 
A  C  Wildeohouse 
A  D  Milling  Co.  aA(/a  Archer  Daniels 

Midland  Ca 
A  E  Finley  &  Associates 
Aeroquip  Corp.  a/k/a  Trinova  Corp.  i/k/a 

Kusan  Manufacturing  Company 
A  G  Boone  Co. 
AKG  of  America,  Inc. 
Alan  Kulwjcki  Racing 
Alemite  CcMporation  a/k/a  Stewart  Warner 
Alpha  America  Equipment 
Alumax  Extrusions,  Inc 
Amerace,  Microporous  Products,  LP. 
American  Crane  Corp. 
Ameron  Fiberglass  Pipe  Division 
Ametek.  Inc. 

Anowood  Mills  of  NC,  Inc. 
Assured  Casting  Corp. 
Athol  Manufacturing  Corp. 
AutcHnatic  Switch  Co. 
BABN  Tech 

B  E  &  K  Construction  Company 
Bergemann  USA,  Inc. 
B  F  Goodrich/Michelin  Tire  Co. 
Blythe  Construction.  Inc.  f/k/a  Blythe 

Industries 
Boren  Brick  Clay  Products 
Bradford  Brothers 
Bridgestone/Firestone,  Inc 
Bridon  American  Corporation 
Brown  Equipment  Manufacturing  Company 
Burkart  Foam,  Inc. 
Burris  Chemical 
Butler  Manufactiiring  Company 
Carolina  Foods 
Carolina  Storage 
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Carolina  Tractor  &  Equipment  Company 

Carrier  Transicold 

Caison  Machine  Co. 

Ccair.  Inc. 

Chap  Liquidation  Company,  Inc.  f/k/a  EZE 

Manufacturing  S.E. 
Chardon  Metals  Products 
Cherokee  Sanford  Group,  LLC 
Cincinnati  Milacron 
Clahant  Corporation  f/k/a  Sandoz  Chemicals 

Corporation 
Clark  Equipment  a/k/a  Ingersoll-Rand  Co. 
Clark-Hurth  Components  a/k/a  Ingersoll- 
Rand  Co. 
Clayton  Marcos  Company,  Inc. 
Clifton  Precision,  Poly-Science  Division  of 

Litton  Systems,  Inc. 
Commercial  Intertech  Corp. 
Commscope,  Inc.  General  Instrument 

Corporation 
Concrete  Supply  Co. 
Consolidated  Engravers 
Container  Corp.  of  Carolina 
Cooper  Hand  Tools,  Division  of  Cooper  Ind. 

f/k/a  Cooper-Weller 
Coopers  Creek  Chemical  Corp. 
Coyne  Cylinder  Company  a/k/a  Thermadyne 

Industries,  Inc. 
Croda  Inks  Corporation 
Crown  Metro,  Inc.  a/k/a  CM  Specialty 
CSX  Corp. 
Del  Met  Corp. 
Dillion  Supply  Co. 
Dillion  Yam  Corp. 
Ditch  Witch  oF  Charlotte 
Doran  Mill  a/k/a  Doran  Textiles,  Inc. 
Dowagiac  Mfg  Company,  Inc. 
Eagle  Transport 
Earth  Tech  Remediation  Svcs  f/k/a 

Environmental  Technology  of  North 

America 
Easco  Corporation 
Eaton  Corp.  a/k/a  U.S.  Engine  Valve 
Edward  Valves,  Inc. 
Ed's  Tires  of  Lauhnburg,  Inc.  (Biggs  St) 
Ed's  Tires  (Raeford  Road) 
Engineered  Controls  International,  Inc.  a/k/a 

Rego  Company 
Ensite,  Inc. 
Erdle  Perforating 
Fasco  Controls  Corp. 
Fibre  Chemicals,  Inc. 
Fina  Oil  &  Chemical  Co. 
Finishing  Systems,  Inc. 
Fluor  Daniel  Co. 

Forrest  City  Tools  a/k/a  Textron,  Inc. 
Freudenberg  Spunweb  Co. 
Garfoer  Company,  The 
General  Cable  Industries,  Inc. 
Gibson  Guitar  Corp. 
Gowen  Oldsmobile 
Gravely,  Division  of  Ariens  Company 
Great  Lakes  Chemical 
Greenwood,  City  of 
Griffin  Tire  Co.,  Inc. 
Hanson  Industries  a/k/a  Proctor  &  Schwartz, 

Inc. 
Harvard  Industries,  Inc..  a/k/a  Harman 

Automotive,  Inc. 
Hendrick  Motor  Sports  Limited  Partnership 
Hertz  Rent-A-Car 
Hertz  Equipment  Rental 
Highland  Mills,  Inc. 
Holding  Brothers,  Inc. 
Holland  Atlantic  Hitch  Company 
Home  Fulfillment  of  Virginia,  The  a/k/a  HSN 

Fulfillment,  Inc. 


Honda  Cars  of  Concord 

Hubbell/A.B.  Chance  Company 

Initial  USA 

International  Paper 

I  R  International,  Inc.  f/k/a  Inta-Roto,  Inc. 

ISI  Automation  Products  Group,  Inc.  a/k/a  ISI 

Dyna-Matic 
Ithaca  Industries 
Jaars,  Inc. 
J  B  Hunt  Transport 
K  mart  Corp. 

Kent  Machine  Company  L.P. 
Kenworth  of  Charlotte,  Inc. 
King's  Laboratory,  Inc. 
Krispy  Kreme  Corp 
Kubota  M^  of  America 
Kyocera  Feldmueble  n/k/a  Kyocera 

Engineered  Ceramics,  Inc. 
Labelon  Corporation 
Lake  Norman  Chrysler  Plymouth  Dodge 
Lance,  Inc. 
LaPoint  Honda 
Layne  Trane  Co. 

Leesona  Division  of  Trafalgar  House,  Inc. 
Libbey-Owens-Ford  Co.  a/k/a  L.O.F.  Glass 

Co. 
Livingston  &  Haven 
Long-Airdox  Co. 
LTV  Steel  Company  a/k/a  Georgia  Tubing 

Corporation 
M  &  W  Manufacturing,  Inc. 
Mack  Molding  Company 
Made  Rite  Foods 
Magnolia  Plastics,  Inc. 
Manufacturing  Service,  Inc. 
Merita  Bakery  a/k/a  Interstate  Brands  Corp 
Metal  Trades 
Micromatic  Operations,  Inc.  a/k/a 

Micromatic  Textron 
Mid-State  Contractors 
Modern  Tools 
Mooresville  Ford 
Morganite  Inc. 
Mubea  Inc. 
NACCO  Materials  Handling  Group,  Inc.  a/k/ 

a  Yale  Materials  Handling  Corp. 
NCI,  Inc.  A  Part  of  Dowty  Aerospace 
Nekoosa  Packaging 
Netzsch.  Inc. 
NN  Ball  k  Roller,  Inc.  a/k/a  N  &  N 

Ballbearing 
Norandal  USA,  Inc. 
Norfolk  Shipbuilding  &  Drydock  Corporation 

(Norshipco) 
Nu-Brite  Chemical  Co.,  Inc.  a/k/a  Sico,  Inc. 

a/k/a  Sterling  Varnish 
Octane  Boost  Corp. 
Overnite  Transportation  Co. 
Owens-Brockway  Glass  Container,  Inc.  a/k/a 

Owens-Ulinois,  Inc. 
PaktankCorp 
Parker  Haimifin  Corporation.  Zenity  Pumps 

Division 
Performance  Fiction 
Petroleum  Equipment  Co. 
Piedmont  Aviation 
Platts  Saco  Lowell 
PM  AG  Products.  Inc. 
P  M  S  Administrated  Service 
Precision  Tool  &  Machine 
Premier  Precision  Co. 
Prodelin  Corp. 
Rand  McNally 
Raymond  Services 
Raytheon  Aerospace  Company  f/k/a  Beech 

Aerospace  Service,  Inc. 


Rexroth  Corp. 

Richmond,  City  of 

Ritchies  Auto  Parts 

Riverdale  Color  Manufacturing,  Inc. 

RL  Stowe  Mills  Inc. 

Roadway  Express,  Inc. 

Rochester  Corp 

Rockwell  International  Corporation 

Rollins  Leasing  Corp. 

Rome  Industries 

Ross  Operating  Valve  Company  d/b/a  Ross 

Controls 
Ross  Chem,  Inc.  a/k/a  Ross  Chemical 
Ryobi  Motor  Products  Corp. 
Sabco  Racing,  Inc. 
Salem  Concrete 
Salem  Leasing  Corporation 
Scandura 
Sears  Automotive 
Seton  Company 
Sherman  Textile  Co. 
Southeastern  Freight  Lines,  Inc. 
Southern  Gear  Works,  Inc. 
Spartanburg  Steel 

Spring  Industries.  Inc.  f/k/a  Dundee  Mills 
Sta-Rite  Industries,  Inc.  a/k/a  Fluid  Controls 
Sterling  Heating  Division,  Mestek,  Inc.  a/k/a 

Reed  National 
Stone  Heavy  Equipment 
STP  Super  Service 
Subcon,  Inc. 
Sulzer  Escher 

Sumitomo  Electric  Lighwave  Corp 
Sun  Company,  Inc.  (R&M)  a/k/a  Mid-State 

Oil  Company 
Superior  Printing 
Sweetheart  Cup  Company,  Inc. 
Teledyne  Avionics 
Teledyne  McKay 
Teledyne  Readco 

Torrington  Company,  The  a/k/a  Ingersoll- 
Rand  Company 
Union  Oil  Company  of  California  d/b/a 

Unocal 
Uniroyal  Chemical  Co.,  Inc. 
United  Defense,  L.P.  f/k/a  BMY  Combat 

Systems,  Division  of  Harsco  Corp. 
United  Environmental  Group,  Inc.  f/k/a  Penn 

Tank  Disposal 
Universal  Packing  Corporation 
Upaco  Adhesives 
U  S  G  Interiors,  Inc. 
Vangard  Supreme 

Victory  Products  a/k/a  Shop  Towel  Rental 
Vulcan  Electro-Coating,  Inc.  f/k/a  All  Spec, 

Inc. 
Vulcan  Materials 
V  V  V  Corp  a/k/a  3V.  Inc. 
Vytech  Industries,  Inc. 
W  &  M  Truck  Clinic,  Inc. 
Watts  Regulator 
Webb  Forging  Co. 
Wells  Aluminum  Corp 
Westinghouse  Electric  Corporation 
Wheelabrator 
Whimet  Inc. 
Willard  Industries,  Inc. 
Wilmington,  City  of 

Woodcraft  Moulding  a/k/a  Larson  Juhl,  Inc. 
Yorktown  Naval  Weapons  Station 

(PR  Doc.  97-12192  Filed  5-«-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  DM.  No.  97-66;  FCC  97-3q 

Order  to  Show  Caus«,  Hearing 
Designation  Order  and  Notica  of 
Opportunity  for  Hearing  for  Foileitura 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice;  Hearing  Designation 

Order. 

(Authority:  47  U.S.C  $§  312  and  503;  47  CFR 
§0.411(c)) 

SUiMURY:  On  February  6, 1997, 
(released  February  12,  1997)  the 
Commission  designated  pending 
applications  and  finder's  preference 
requests  Bled  by  Marc  Sobel,  and 
licenses  held  by  Marc  Sobel  and  Marc 
Sobel  d/b/a  Air  Wave  Communications 
(collectively  "Sobel")  for  hearing  to 
determine  if  an  unauthorized  transfer  of 
control  occurred  in  violation  of  47 
U.S.C.  §  310(d).  In  addition  the 
Commission  directed  the  ALJ  to 
determine  if  Sobel  is  qualified  to  be  a 
licensee,  and  to  determine  if  an  order 
for  forfeiture  should  issue.  The 
Commission  designated  these  matters 
for  hearing  at  a  time  and  place  to  be 
designated  in  a  subsequent  order. 
FOR  FURTHER  MFORMATION  CONTACT:  Gary 
Schonman  at  (202)  418-0569.  FCC  1919 
M  St..  NW. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  the 
Commission's  order.  The  full  text  of  the 
order  is  available  for  inspection  and 
copying  at  the  FCC  Docket  Branch 
(Room  230),  1919  M  Street  NW., 
Washington,  D.C.  The  text  of  the  order 
may  also  be  purchased  by  calling  ITS  at 
(202) 857-3800. 

The  results  of  the  Commission's 
predesignation  investigation  indicate 
that  on  December  30. 1994,  Sobel  and 
another  land  mobile  licensee  in  the  Los 
Angeles  area,  James  A.  Kay,  Jr.  ("Kay"), 
executed  a  so-called  Radio  System 
Management  and  Marketing  Agreement 
("Agreement")  involving  several  of 
Sobel 's  stations,  all  of  which  provide 
service  to  subscribers.  The  Agreement, 
as  amended,  expressly  covers  the 
following  stations:  Stations  KNBT299, 
WNYE761.  WNYR424,  WPFF529, 
WNXL471,  WPAD685.  KRU576. 
WPCN239.  WPCZ354,  WPCG780, 
WNWB334,  WNZS492.  WPDB603. 
WPFH480,  and  WPCA891.  The 
Agreement  contemplates,  among  other 
things,  that  if  the  stations  have  not 
already  been  built,  Kay  will  construct 
them  at  Kay's  expense;  Kay  will  serve  as 
the  exclusive  supplier  of  equipment  and 
labor  to  maintain  each  of  the  stations: 


Kay  will  be  the  exclusive  marketing 
agent  for  the  sales  of  service  to  the 
public  and/or  persons  eligible  to  receive 
service  from  each  of  the  stations;  Kay 
will  serve  as  the  sole  manager  of  each 
of  the  stations;  Kay  will  compensate  all 
employees,  agents,  and  independent 
contractors  and  pay  all  insurance,  taxes 
and  other  costs  arising  out  of  the 
employment  of  workers  at  each  of  the 
stations;  Kay  Mrill  maintain  all  financial 
records  and  contracts  associated  with 
the  operations  of  each  of  the  stations; 
and  Kay  will  bear  all  responsibility  for 
paying  utility,  telephone,  site  rental, 
radio  equipment,  and  legal  expenses 
associated  with  the  operations  of  each  of 
the  stations.  In  consideration  for  these 
services,  the  Agreement  provides  that 
Kay  will  receive  the  first  $600  of  gross 
revenues  per  month  from  the  operation 
of  each  of  the  stations,  and  half  of  all 
remaining  gross  revenues  per  month 
from  the  operation  of  each  of  the 
stations.  The  Agreement  runs  for  10 
years  and  renews  automatically  (imless 
Kay  elects  otherwise)  for  five  10  year 
periods  (for  a  total  of  50  years).  "Hie 
Agreement  also  grants  to  Kay,  in 
consideration  for  $100,  an  irrevocable 
10  year  option  to  piut:hase  any  or  all  of 
the  covered  stations,  including  the 
assignment  of  each  associated  FCC 
license,  for  $500  per  station  upon 
demand  by  Kay.  "The  Agreement 
requires  Sobel  to  maintain  exclusive 
ownership  of  the  subject  stations  during 
the  term  of  the  Agreement,  bee  of  all 
liens  and  encimibrances,  "until  and 
unless  said  license(s)  are  assigned  to" 
Kay. 

In  determining  whether  de  facto 
control  of  a  non-broadcast  license  or 
facility  has  been  transferred  in  violation 
of  §  310(d)  of  the  Communications  Act, 
the  Commission  and  the  courts  have 
traditionally  relied  upon  a  six-part  test 
announced  in  Intermountain 
\acmwave.  24  RR  983  (1963).  When  the 
Intermountain  factors  are  applied  to  the 
Agreement  between  Sobel  and  Kay,  a 
substantial  and  material  question  arises 
as  to  whether  Sobel  has  willfully  and/ 
or  repeatedly  engaged  in  tmauthorized 
transfers  of  control  of  his  stations  to 
Kay,  in  violation  of  §  310(d)  of  the 
Communications  Act  of  1934,  as 
amended.  Sobel  and  Kay  executed  the 
Agreement  a  mere  two  weeks  after  the 
'  Commission  formally  placed  Kay's  basic 
qualifications  to  remain  a  licensee  in 
issue.  Order  to  Show  Cause,  Hearing 
Designation  Order,  and  Notice  of 
Opportunity  for  Hearing  for  Forfeiture, 
10  FCC  Red  2062  (1994Krequiring  Kay 
to  show  cause  why  his  licenses  should 
not  be  revoked).  The  nature  and  timing 
of  Sobel's  arrangement  with  Kay  raise 


serious  questions  conconing  Sobel's 
coifipliance  with  §  310(d)  of  the  Act 
and,  as  a  consequence,  Sobel's  basic 
qualifications  to  be  and  remain  a 
Commission  licensee. 

The  Commission  designated  specific 
applications  for  hearing  and  directed 
Sobel  to  show  cause  why  his  licenses 
should  not  be  revoked,  in  a  consolidated 
proceeding  before  an  FCC 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues:  (a)  To 
determine  whether  Marc  Sobel  and/or 
Marc  Sobel  d/b/a  Air  Wave 
Communications  have  willfully  and/or 
repeatedly  violated  §  310(d)  of  the 
Communications  Act  of  1934,  as 
amended,  by  engaging  in  tmauthorized 
transfers  of  control  of  their  res{>ective 
stations  to  James  A,  Kay,  Jr.;  (b)  To 
determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
whether  Marc  Sobel  and/or  Marc  Sobel 
d/b/a  Air  Wave  Communications  are 
qualified  to  be  and  remain  Commission 
licensees; -(c)  To  determine  whether  the 
above-captioned  applications  filed  by 
Marc  Sobel  and/or  Marc  Sobel  d/b/a  Air- 
Wave  Conununications  should  be 
granted;  and  (d)  To  determine  whether 
the  above-captioned  licenses  held  by 
Marc  Sobel  and/or  Marc  Sobel  d/b/a  Air 
Wave  Communications  should  be 
revoked.  The  Commission  also  directed 
the  ALJ  to  determine,  pursuant  to 
§  503(b)(2)(B)  of  the  Communications 
Act  of  1934,  as  amended,  whether  an 
Order  of  Forfeiture  shall  be  issued 
against  Marc  Sobel  and/or  Marc  Sobel 
d/b/a  Air  Wave  Communications  in  an 
amount  not  to  exceed  $100,000  for  each 
violation  or  each  day  of  a  continuing 
violation,  except  that  the  amount 
assessed  for  any  continuing  violation 
shall  not  exceed  a  total  of  $1,000,000  for ' 
any  single  act  or  failure  to  act,  for 
having  willfully  and/or  repeatedly 
violated  §  310(d)  of  the  Communications 
Act  of  1934,  as  amended.  The 
Commission  also  placed  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  with 
respect  to  the  issues  (a),  (b),  and  (d) 
above  shall  be  on  the  Wireless 
Telecommunications  Bureau,  and 
burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 
of  proof  with  respect  to  the  issue  at  (c) 
above  on  Sobel. 

Federal  Communications  Commiisioo. 

Shirkjr  S.  Suggs. 

Chief .  Publications  Branch. 

[FR  Doc.  97-12075  Filed  5-8-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION  « 

Sunshine  Act  Meeting;  C>etetion  of 
Agenda  item  from  May  7th  Open 
Meeting 

May  6.  1997. 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  May  7, 1997, 
Open  Meeting  (62  FR  24653,  May  6. 
1997as  revised  in  notice  published  May 
8, 1997)  and  previously  listed  in  the 
Commission's  Notice  of  May  5,  1997. 

Item  No.,  Bureau,  and  Subject 

1 — Office  of  General  Counsel — Title: 
Section  257  proceeding  to  Identify 
and  Eliminate  Market  Entry  Barriers 
for  Small  Businesses  (GN  Docket  No. 
96-113). 

Office  of  Communications  Business 
Opportunities — Summary:  The 
Commission  will  consider  addressing 
implementation  of  Section  257. 

Federal  Communications  Comniission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  97-12344  Filed  5-7-97;  8:45  am) 

BIUJNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Approved  by  Office  of  Management 
and  Budget 

May  2. 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Dorothy  Conway,  Federal 
Communications  Commission,  (202) 
41S-0217. 

Federal  Communicatioiis  CominisBion 

OKfB  Control  No.:  3060-0746. 

Expiration  Date:  3/31/97. 

Title:  Application  for  Electronic 
Renewal  of  Wireless  Radio  Services 
Authorizations. 


Form  No..  FCC  900. 

Estimated  Annual  Burden:  5,852 
annual  hour;  average  10  minutes  per 
respondent;  32,355  respondents. 

Description:  The  "Generic"  renewal 
and  application  may  be  Filed  in  lieu  of 
the  FCC  form  313R.  402R,  405.  405A, 
452R,  574R  and  610R  to  file 
electronically  for  renewal  of  Wireless 
Radio  Service  Authorizations. 
Concurrent  with  renewal  applicants 
may  also  request  a  change  of  licensee 
name  (with  no  change  in  corporate 
structure,  ownership  or  control),  change 
of  mailing  address,  change  the  name  of 
their  ship,  add  an  official  ship  number, 
reinstate  a  Land  Mobile  License  and 
notify  the  Commission  of  a  change  in 
the  number  of  mobiles/pagers  for  a  Land 
Mobile  License. 

OMB  Control  No.:  3060-0747. 

Expiration  Date:  12/31/99. 

Title:  Application  for  Station 
Authorization  in  the  Microwave 
Services  (Parts  74  and  101). 

Form  No.:  FCC  415. 

Estimated  Annual  Burden:  140.000 
annual  hours;  7  hours  per  respondent; 
20,000  respondents. 

Description:  FCC  form  415  is  used  to 
apply  or  to  amend  a  pending 
application,  for  an  authorization  to 
operate  a  radio  station  in  47  CFR  Part 
101,  Fixed  Microwave  Services,  and  47 
CFR  Part  74,  Subpart  E.  Aural  Broadcast 
Auxiliary  Stations  and  Subpart  F, 
Television  Broadcast  Auxiliary  Stations. 

OMB  Control  No.:  3060-0751. 

Expiration  Date:  1/31/2000. 

Title:  Regulation  of  International 
Accounting  Rates  (CC  Docket  No.  90- 
337). 

Form:  N/A. 

Estimated  Annual  Burden:  80  total 
annual  hours;  average  8  hours  per 
respondent;  10  responses. 

Description:  CC  Docket  No.  90-337 
implemented  rules  making  it  easier  for 
U.S.  carriers  engaged  in  international 
telecommunications  to  negotiate  lower 
accounting  rates.  Any  carrier  that 
interconnects  an  international  private 
line  to  the  U.S.  public  switched  network 
will  report  on  an  annual  basis  its 
arrangements  for  the  interconnection  of 
such  private  lines  except  those  private 
lines  that  terminate  in  countries  that 
have  been  determined  to  offer 
equivalent  private  line  resale 
opportunites  to  U.S.  carriers. 

OMB  Control  No. :  3060-0392. 

Expiration  Date:  1/31/2000. 

Title:  47  CFR  1.1401  through  1.1416 
Pole  Attachment  Complaint  Procedures. 

Form;  N/A. 

Estimated  Annual  Burden:  449  total 
annual  hours;  average  1-25  hour  per 
respondent:  83  respondents. 


Description:  Pole  attachment 
provisions  are  mandated  by  Congress 
pursuant  to  Section  224  of  the 
Communications  Act  of  1934.  The 
provisions  in  Section  224  were  initially 
applicable  to  cable  television  system 
operators.  Section  703  of  the 
Telecommunications  act  of  1996 
amended  Section  224  and  expanded  the 
scope  of  the  pole  attachment  provisions 
to  include  telecommunications  carriers 
as  well  as  cable  television  system 
operators. 

OMB  Control  No.:  3060-0113. 

Expiration  Date:  1/31/2000. 

Title:  Broadcast  EEO  Program  Report. 

Form:  FCC  396. 

Estimated  Annual  Burden:  6.000  total 
annual  hours;  average  3  hours  per 
respondent;  2,000  respondents. 

Description:  All  AM,  FM,  TV,  LPTV 
and  international  stations  with  5  or 
more  full-time  employees  must  file  the 
Equal  Employment  Opportimity 
Program  Report  (FCC  396)  at  the  time  of 
renewal  of  station  license.  The  report  is 
reviewed  by  FCC  analysts  to  detemine  if 
stations  are  providing  equal 
employment  opportunity  to  all  qualified 
persons  without  regard  to  race,  color, 
religion,  sex  or  national  origin. 

OMB  Control  No.:  3060-0228. 

Expiration  Date:  12/31/99. 

Title:  47  CFR  78.33  Special 
Temporary  Authority  (Cable  Television 
Reply  Stations). 

Form  No.:  N/A. 

Estimated  Annual  Burden:  140  aimual 
hour;  average  4  hours  per  respondent; 
35  respondents. 

Description:  47  CFR  78.33  permits 
cable  television  relay  station  (CARS) 
operators  to  file  informal  requests  for 
informal  requests  for  special  temporary 
authority  to  install  and  operate 
equipment  in  a  manner  different  than 
the  way  authorized  in  the  station 
license.  Special  temporary  authority 
may  also  be  requested  by  cable 
operators  and  equipment  suppliers  to 
conduct  a  field  survey  to  determine 
necessary  data  in  connection  with  the 
preparation  of  a  formal  aplication  for 
installation  of  a  radio  system  as  well  as 
to  conduct  equipment,  program  service 
and  path  tests. 

OAiB  Cbntroy  No.;  3060-0310. 

Expiration  Date:  12/31/99. 

Title:  47  CFR  76.12  Registration 
Statement  Required. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  150  annual 
hours;  average  .25  hour  per  respondent; 
600  respondents. 

Description:  47  CFR  76.12  requires 
that  a  registration  statement  be  filed 
with  the  Commission  before  a  system 
community  unit  shall  be  authorized  to 


commence  operation.  A  system 
commimity  unit  is  a  cable  television 
system,  or  portion  of  a  cable  television 
system,  that  operates  or  vtrill  operate 
within  a  separate  and  distinct 
community  or  municipal  entity. 

OMB  Control  No.:  3060-0249. 

Expiration  Date:  1/31/2000. 

Title:  Section  74.781  Station  Records. 

Form:  N/A. 

Estimated  Annual  Burden:  5,081  total 
annual  hours;  average  .25-.75  hours  per 
respondent;  6,556  responses. 

Description:  Section  74.781  requires 
licensees  of  low  power  television,  TV 
translator  and  TV  booster  stations  to 
maintain  adequate  records.  The  records 
are  used  by  FCC  staff  in  field 
inspections  to  assure  that  reasonable 
measures  are  taken  to  maintain  proper 
station  operations  and  to  assure 
compliance  Mdth  the  Commission  Rules. 

OMB  Control  No.:  3060-0250. 

Expiration  Date:  1/31/2000. 

Title:  Rebroadcasts — Section  74.784. 

Fonn;N/A. 

Estimated  Annual  Burden:  2,163  total 
annual  hours;  average  1  hour  per 
respondent;  2,163  respondents. 

Description:  Section  M.784  requires 
licensees  of  low  power  television  and 
TV  translator  stations  to  notify  the  FCC 
when  rebroadcasting  programs  or 
signals  of  another  station  and  to  certify 
that  written  consent  has  been  obtained 
from  originating  station.  Data  used  by 
FCC  staff  to  ensvu^  compliance  with 
Section  325(a)  of  the  Communications 
Act.  as  amended. 

OMB  Control  No.:  3060-0474. 

Expiration  Date:  2/28/2000. 

Title:  Section  74.1263  Time  of 
Operation. 

Form:  N/A. 

Estimated  Annual  Burden:  38  total 
aimual  hours;  average  .5  hours  per 
respondent;  75  respondents. 

Description:  Section  74.1263  requires 
licensees  of  FM  translator  or  booster 
stations  to  notify  the  FCC  of  its  intent 
to  temporarily  discontinue  operations, 
its  return  to  operations,  and  its  intent  to 
permanently  discontinue  operations. 
The  data  is  used  by  FCC  staff  to  keep 
records  up-to-date  and  to  make  usued 
frequencies  available  to  others. 

OMB  Control  No.:  3060-0241. 

Expiration  Date:  2/28/2000. 

Title:  Section  74.633  Temporary 
Authorizations. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  95  annual 
hour;  average  1-2  hours  per  respondent; 
90  respondents. 

Description:  Section  74.633  requires 
licenses  of  television  auxiliary  broadcast 
stations  to  submit  informal  requests  for 
special  temporary  authority  to  operate 


station  on  temporary  basis  vmder  certain 
circumstances.  The  data  is  used  by  FCC 
staff  to  ensure  that  interference  will  not 
be  caused  to  other  established  stations. 

OMB  Control  No.:  3060-0157. 

Expiration  Date:  2/28/2000. 

Title:  Section  73.99  Presimrise  Service 
Authorization  (PSRA)  and  Postsunset 
Service  Authorization  (PSSA). 

Form  No.:  W A. 

Estimated  Annual  Burden:  50  armual 
hours;  .25-.50  hours  per  respondent; 
200  respondents. 

Description:  Section  73.99  lequiies 
licensees  of  AM  radio  broadcast  stations 
to  submit  letters  of  intent  to  use 
presimrise  or  postsunset  service 
authorizations.  Data  is  used  by  FOC  staff 
to  maintain  complete  technical 
information  about  stations  and  to  ensure 
that  interference  is  not  caused  to  other 
stations. 

OMB  Control  No.:  3060-0240. 

Expiration  Date:  2/28/2000. 

Title:  Section  74.651  Equipment 
Changes. 

Forai;  N/A. 

Estimated  Aimual  Burden:  10  total 
annual  hours;  average  1  hour  per 
respondent;  10  responses. 

Description:  Section  74.651  requires 
licensees  of  TV  auxiliary  broadcast 
stations  to  notify  the  FCC  in  writing  of 
equipment  changes  which  may  be  made 
at  licensee's  discretion.  Data  used  by 
FCC  staff  to  maintain  complete 
technical  records  regarding  a  licensee's 
facilities. 

OMB  Control  No.:  3060-0041. 

Expiration  Date:  2/28/2000. 

Title:  Application  for  Authority  to 
Operate  a  Broadcast  Station  by  Remote 
Control. 

Form;  FCC  301-A. 

Estimated  Annual  Burden:  30  total 
aimual  hours;  average  .25-.5  hours  pet 
respondent;  80  respondents. 

Description:  FCC-301-A  is  filed  by 
AM  radio  station  licensees/p>ermittees 
with  directional  antennas  to  request 
authority  to  operate  a  station  by  remote 
control.  The  data  is  used  by  FOC  staff 
to  assure  that  the  directional  antenna 
system  is  stable. 

OMB  Control  No.:  3060-0242. 

Expiration  Date:  2/28/2000. 

Title:  Section  74.604  Interference 
Avoidance. 

Form:  W  A. 

Estimated  Aimual  Burden:  2  total 
annual  hours;  average  2  hours  per 
respondent;  1  respondent. 

Description:  Section  74.604  requires 
that  the  Commission  be  notified  if  a 
mutual  agreement  to  avoid  interference 
cannot  be  reached  by  licensees  assigned 
a  common  channel  for  TV  pickup,  TV 
studio  transmitter  link  or  TV  relay 


purposes  in  the  same  area.  Data  used  by 
FCC  staff  to  take  such  action  as  may  be 
necessary  to  assure  equitable 
distribution  of  available  frequencies. 

OMB  Control  No.:  3060-0568. 

Expiration  Date:  4/30/2000. 

Title:  Commercial  Leased  Access 
Rates.  Terms  and  Conditions. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  94,171 
annual  hour,  average  1-10  hours  per 
respondent:  137,970  respondents. 

Description:  As  required  by  Section 
612  of  the  Commimications  Act,  as 
amended,  the  Commission  must  ensure 
reasonable  rates,  terms,  and  conditions 
for  the  leasing  of  channel  capacity  on 
cable  systems  by  programmers 
unaffiliated  with  the  cable  operator.  The 
Commission  has  amended  its  rules 
governing  leased  access,  including  its 
rules  for  calculating  maximum  leaised 
access  rates.  The  infonnation  required 
by  certain  of  these  amendments  will  be 
used  in  the  calculation  of  revised  rates, 
the  provision  of  information  to 
prospective  leased  access  programmers, 
and  the  dispute  resolution  process. 

Federal  Com  muni  cations  Commusion. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-12076  Filed  &-8-97: 8:45  am) 

BajJNQCOOE  tni-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Report  No.  2193;  Petitfons  for 
Reconsideration  and  Clarlficatioa  of 
Action  in  Ruiemaidng  Proceedings 

Petition  for  reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  publi^ed  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  N.W., 
Washington,  D.C  or  may  be  purchased 
bom  the  Commission's  copy  contractor. 
ITS.  Inc.  (202)  857-3800.  Oppositions  to 
this  petition  must  be  filed  May  27, 1997. 
See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  ^er  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  the 
Commission's  Rules  Regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  GHz  Bands.  (ET 
Docket  No.  95-183,  RM-8553). 

Implementation  of  Section  309(j)  of 
the  Qsmmunications  Act — Competitive 
Bidding,  37.0-38.6  GHz  and  38.6-40.0 
GHz.  (PP  Docket  No.  93-253). 

Number  of  Petitions  Filed:  1. 
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Federal  Communications  Commission. 

WilUam  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  97-12172  Filed  S-8-97;  8:45  am) 

MJJNQ  OOOe  tTlf-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1176-DR1 

Affcansaa;  Amendment  to  Notice  of  a 
Ma|or  Diaaater  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1176-4)R),  dated 
April  14. 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  April  24. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
8UPn.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  14, 1997: 

The  counties  of  Qebuine.  Dallas,  Grant, 
Greeoe,  Sharp,  and  Union  for  Individual 
Assistance  (already  designated  for  Public 
Assistance  and  Hazard  Mitigation). 

The  county  of  Faulkner  for  Individual 
Assistance  and  Hazard  Mitigation. 

The  county  of  Poinsett  for  Public 
Assistance  (already  designated  for  Individual 
Assistance  and  Hazard  Mitigation). 

The  county  of  White  for  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation. 

The  counties  of  Clay  and  Searcy  fw  Public 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacjr  E.  Svilv, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-12177  Filed  5-8-97;  8:45  am) 
COOCtTia-M-r 


ACTION:  Notice. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEIIA-1169-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4. 1997.  and 
related  determinations. 
EFFECTIVE  DATE:  April  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

The  coimties  of  Calloway,  Casey,  and 
Graves  for  Hazard  Mitigation  (already 
designated  for  Public  Assistance). 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.516,  Disaster  Assistance.) 
Lacy  E.  Suilar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc  97-12181  Filed  5-8-97;  8:45  am] 
■LUNQ  COK  ana-M-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Maior  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  fat  the 
Conamonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4. 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  April  24. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affiected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

Marion  County  for  Public  Assistance 
(already  designated  tat  Individual  Assistance 
and  Hazard  Mitigation). 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-12182  Filed  5-6-97;  8:45  am] 

■UMQ  COM  ana-at-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-OR1 

Kentucky;  Amendment  to  Notice  of  a 
Major  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kentudqr  (FEMA-1163-DR).  dated 
March  4, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  April  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
8UPP(.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
puisiuint  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Mike 
Polny  of  the  Federal  Emergency 
Management  Agency  to  act  as  die 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Glenn  C.  Woodard  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lamas  L.  Witt, 

Director. 

[FR  Doc  97-12183  Filed  5-6-47;  8:45  am] 

MLUNQ  oooc  aTia-aa-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-116e-0R] 

Federated  Stataa  of  Microneaia; 
Amendment  to  Notice  of  a  Ma)or 
Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (KKMA). 
ACTION:  Notice. 


t:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia  (FEMA-1166-DR), 


dated  March  11, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  April  21,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emsrgency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  appoint  William 
Carwile  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Sally  Ziolkowsld  as 
Federal  Cqprdinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

JaBaBL.Witt. 

Director. 

[FR  Doc.  97-12178  Filed  S-B-97;  8:45  am] 

BNJJNQCOOE  sna-az-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-117S-DR] 

Minneeota;  Amendment  to  Notice  of  a 
Major  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State 
Minnesota  (FEMA-1175-DR),  dated 
April  8, 1997  and  related 
determinations. 

EFFECTIVE  DATE:  April  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madga  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
24, 1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  Jcmies  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  flooding,  severe  winter 
stonns,  snowmelt.  high  winds,  rain,  and  ice 


on  March  21, 1997,  and  mntinning,  is  of 
sufficient  severity  and  magnitude  that  an 
adjustment  to  the  cost  share  for  emmgency 
work  under  the  Public  Assistance  program  is 
warranted  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

Therefore.  I  amend  my  declaration  of  April 
8, 1997  to  authorize  the  Federal  Emergency 
Management  Agency  (FEMA)  to  reimburse  at 
100  percent  Federal  fimding  all  eligible  costs 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  program.  This  assistance 
may  be  provided  to  all  counties  designated 
under  the  major  disaster  declaration. 

This  letter  will  confirm  my  announcement 
ofApril22, 1997. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516.  Disaster  Assistance.) 
;aiBeBL.Witt. 
Director. 

(FR  Doc.  97-12176  Filed  5-6-97;  8:45  am] 
CODE  671S-0S-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FBiA-tl74-ORl 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  North 
Dakota  (FEMA-1174-DR),  dated  April 
7, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  April  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madga  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
24, 1997.  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.]. 
in  a  letter  to  James  L.  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  flooding,  severe  winter 
storms,  snowmelt,  high  winds,  rain,  and  ice 
on  March  21, 1997,  and  continuing,  is  of 
sufficient  severity  and  magnitude  that  an 
adjustment  to  the  cost  share  for  emergency 
work  under  the  Public  Assistance  program  is 
warranted  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

Therefore,  I  amend  my  declaration  of  April 
8. 1997  to  authorize  the  Federal  Emeigancy 


Management  Agency  (FEMA)  to  reimburse  at 
100  percent  Federal  fimding  all  eligible  costs 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  program.  This  assistance 
may  be  provided  to  all  counties  designated 
under  the  major  disaster  declaration. 

This  letter  vrill  confirm  my  announcement 
ofApril22. 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

James  L.Wttt. 

Director. 

(FR  Doc.  97-12174  Filed  5-8-07;  8:45  am] 

aiuMO  CODE  ana-ai-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1174-Ofll 

Norlti  Dakota;  Amendment  to  Notice  of 
a  Maior  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-1174-DR),  dated  April 
7. 1997.  and  related  determinations. 
EFFECTIVE  DATE:  April  23.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMBITARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  7, 1997: 

Adams,  Barnes,  Benson.  Billings,  Burleigh, 
Cass.  Cavalier,  Dickey,  Duim.  Eddy.  Emmons, 
Foster,  Grand  Forks.  Grant.  Griggs,  Hettinger, 
Kidder,  Lamoure,  Logan,  McHenry, 
Mcintosh,  McKenzie,  McLean,  Mercer, 
Morton,  Mountrail,  Nelson,  Pembina.  Pierce, 
Ramsey,  Ransom,  Renville,  Richland,  Rolette, 
Saigent,  Sheridan,  Sioux,  Slope,  St«rk, 
Steele,  Stutsman,  To%vner,  Traill,  Walsh. 
Ward,  and  Wells  Counties  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Cat^ories  A 
and  B  under  the  Public  Assistance  program. 
Individual  Assistance,  and  Hazard 
Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  SnitBT, 

£xeciitivB  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-12180  Filed  S-«-97:  8:45  am) 

■UMO  oooc  sna-as-p 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1173-DR] 

Soutti  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  South 
Dakota  {FEMA-1173-DR),  dated  April 
7, 1997,  and  related  detennioations. 

EFFECTIVE  DATE:  April  24,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madga  Ruiz,  Response  and  Recovery 
£>irectorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  MFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
24,  1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting,  from  severe  flooding,  severe  winter 
storms,  heavy  spring  rain,  rapid  snowmelt, 
high  winds,  and  ice  jams  beginning  on 
February  3, 1997,  and  continuing,  is  of 
sufficient  severity  and  magnitude  that  an 
adjustment  to  the  cost  share  for  emergency 
work  under  the  Public  Assistance  program  is 
warranted  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

Therefore.  I  amend  my  declaration  of  April 
7, 1997  to  authorize  the  Federal  Emergency 
Management  Agency  (FEMA)  to  reimburse  at 
100  percent  Federal  funding  all  eligible  costs 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  program.  This  assistance 
may  be  provided  to  all  counties  designated 
under  the  major  disaster  declaration. 

This  letter  %irill  confirm  my  announcement 
ofApril22. 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lame*  L.  Witt. 

Director 

(FR  Doc.  97-12179  Filed  5-8-97;  8:45  am) 

aajjNG  COM  •ns-at-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Ttie  National  Board  Rscal  Year  1997 
Plan  for  Carrying  Out  the  Emergency 
Food  and  Sttetter  Program  (EFSP); 
Correction 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Correction  to  Notice. 

SUMMARY:  This  document  contains 
corrections  to  the  Notice  published 
Tuesday.  April  1. 1997,  62  FR  15482— 
15516. 

EFFECTIVE  DATE:  April  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Coleman,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington  DC  20472,  (202)  646-3107. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  EFSP  Notice  did  not  include  the 
current  threshold  that  triggers  audit 
requirements  under  OMB  Circular  A- 
133.  resulting  from  the  Single  Audit  Act 
of  1996  (31  U.S.C.  7501).  The  Single 
Audit  Act  increased  the  threshold 
triggering  audit  requirements  for  non- 
Federal  entities  to  $300,000  for  thpse 
non-Federal  entities'  fiscal  years 
beginning  after  June  30, 1996. 

Need  for  Correction 

The  correction  is  necessary  to  add  the 
new  threshold  above  which  non-Federal 
entities  are  required  to  meet  audit 
requirements  under  the  Single  Audit 
Act  and  OMB  Circular  A-133. 

Correction  of  Pnblication 

Accordingly,  the  EFSP  Notice 
published  April  1, 1997,  is  corrected  as 
follows: 

1.  On  page  15485,  in  the  third 
column,  in  Section  5.0,  paragraph 
(a)(ll)  is  revised  to  read: 

5.0  Local  Boards'  Role  and 
Responsibilities 

*        •         •         •        * 

(11)  Local  Boards  are  responsible  for 
monitoring  LROs  that  expend  over 
$100,000  (or  over  $300,000  for  fiscal 
years  begiiming  after  June  30, 1996)  in 
a  year  in  Federal  awards  and  ensuring 
that  they  comply  with  OMB  Circular  A- 
133. 

2.  On  page  15487,  in  the  third 
column,  §6.1.  paragraph  (b)(3),  the 
second  paragraph  is  amended  to  read: 

6. 1  Independent  Annual  Audit 
Requirements 


(b)* 
(3)* 


In  addition  to  the  above  requirements, 
any  LRO  expending  $100,000  or  more 
(or  $300,000  or  more  for  fiscal  years 
begiiming  after  Jime  30, 1996)  in  a  year 
in  combined  Federal  awards  must  have 
an  audit  conduced  in  accordance  with 
OMB  Circular  A-133,  as  applicable. 
•        •        *        •        • 

Dated:  April  30. 1997. 
Kay  C  GoM. 

Associate  Director,  Preparedness,  Training 
and  Exercise  Directorate. 
(FR  Doc.  97-12189  Filed  5-8-97;  8:45  am) 

BtUJNQ  COOC  «71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  that  meet  the 
fire  prevention  and  control  guidelines 
under  the  Hotel  and  Motel  Fire  Safety 
Act. 

EFFECTIVE  DATE:  June  9, 1997. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727, (301)  447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  acconmiodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  June  21, 1996,  61  FR 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 


other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  on  June 
21, 1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  The  Hotel  and  Motel 
Fire  Safety  Act  of  1990  National  Master 
List  is  now  accessible  electronically. 
The  National  Master  List  Web  Site  is 
located  at:  http://www.us£a/fema.gov/ 
hotel/index.htm 

Visitors  to  this  web  site  will  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 


access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 


published  or  changes  to  previously 
published  information  directed  by  the 
Stete,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  Stete  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  Stete. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 
Michael  B.  HiTKh. 
Acting  General  Counsel. 

The  update  to  the  national  master  list 
for  the  month  of  April  1997  follows: 


The  HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  OF  1990  NATIONAL  MASTER  LIST  4/16/97  UPDATE 


Index 


ADDITIONS 

CA 
CA1495 

CA1494 

ID 
ID0182 

MD 
MD0293 

MD0292 


Ml 
MI0327 

MI0331 

MI0333 

MI0335 
MI0324 

MI0326 

MI0330 

MI0329 
MI0323 
MI0328 

MI0325 


Property  name 


DAVIS  INN 


LAMPLIGHTER 
LODGE. 


SHILO  INN 


POBox/RtNo 


QUALITY  SUITES 
SHADY  GROVE. 

HOLIDAY  INN 
WASHING- 
TON—SILVER 
SPRING. 

SLEEP  IN  HOTEL 


DAYS  INN 


ESCANABA 
SUPER  8 
MOTEL 

HOLIDAY  INN- 
GRAYLING. 

HOUGHTON 
SUPER  8 
MOTEL 

SUPER  8 
MOTEL— IRON 
MOUNTAIN. 

JACKSON  COUN- 
TRY HEARTH 
INN. 

CLUBHOUSE  INN 
LANSING. 

QUALITY  INN  


RAMADA  INN 

CONVENTION 

CENTER. 
BEST  WESTERN 

VALLEY  PLAZA 

INN. 


Street  address 


1111  RICHARDS 

BLVD. 
210  S  MAIN  ST.  . 


1586  N.  BLUE 
LAKES  BLVD. 

3  RESEARCH 

COURT. 
8777  GEORGIA 

AVE. 


801  PETOSKEY 

AVENUE. 
2603  N.  LINCOLN 

ROAD. 
2415  N.  LINCOLN 

ROAD. 

2650  SOUTH  I- 
75— BUS.  LOOP. 

1200  E.  LAKE- 
SHORE  DR. 

2702  N.  STE- 
PHENSON AVE. 

1111  BOARDMAN 
ROAD. 

2710  LAKE  LAN- 
SING ROAD. 

3121  E.  GRAND 
RIVER  AVE. 

450  8.  NICOLET  .. 


5221  BAY- CITY 
RO. 


Ctty 


DAVIS 

RED  BLUFF 

TWIN  FALLS  

ROCKVILLE 

SILVER  SPRING  .. 


CHARLEVOIX 

ESCANABA  

ESCANABA  

GRAYLING  

HOUGHTON 

IRON  MOUNTAIN 

JACKSON 

LANSING 

LANSING  

MACKINAW  CITY 

MIDLAND 


State/ZIP 


CA  95616 
CA  96080 

ID  83301 

MD  20850 
MD  20910 


Ml  49720 
Ml  49829 
Ml  49824 

Ml  49738 
Ml  49931 

Ml  49801 

Ml  49202 

Ml  48912 
Ml  48912 
MI49701 

Ml  48642 


Ptione 


(916)  ^&-0910 
(916)527-1150 

(208)  733-7545 

(301)840-0200 
(301)589-0800 


(616)  547-0300 
(906)  789-1200 
(906)  786-1000 

(517)348-7611 
(906)482-2240 

(906)774-3400 

(517)  783-6404 

(517)  482-0500 
(517)  351-1440 
(616)  436-5535 

(517)  496-2700 


UMI 


25622 


Federal  Register  /  Vol.  62.  No.  90  /  Friday.  May  9.  1997  /  Notices 


Federal  Rfigister  /  Vol.  62.  No.  90  /  Friday.  May  9.  1997  /  Notices 


25623 


mf] 


The  hotel  and  Motel  Fihe  Safety  Act  of  1990  National  Master  Ust  4/16/97  update— Continued 


Indsx 


MI0334 
MI0332 


MN 
MN0309 


MN030e 

MN0305 
MN0306 

MN0307 

MS 

MS0118 


NC 

NC0377 

NC0376 


NC0378 

TX 
TX0725 

TX0722 

TX0718 

TX0726 

TX0728 

TX0719 

TX0727 
TX0720 

TX0723 

TX0721 

TX0729 
TX0724 

UT 
UT0096 

CORREC- 
TIONS 

lA 


Property  name 


BEST  WESTERN 
AMERICAN 
HERITAGE  INN. 

WYNOHAM  GAR- 
DEN HOTEL- 
DETROIT 
METRO  AIR- 
PORT. 

BLACK  BEAR 

HOTEL  AND 

CASINO. 
BEST  WESTERN 

EOGEWATER 

WEST. 
SUPER  8  MOTEL 

MORRIS. 
JACKPOT  JOT. 

CASINO 

HOTEL/LOWER 

SKXJX  LODGE 
BEST  WESTERN 

KELLY  INN. 

HARRAH-S  MARDI 
GRAS  CASINO 
AND  HOTEL 


POBox/RtNo 


DAYS  INN 

BEST  WESTERN 

HOSPITALITY 

INN 
LA  QUINTA  INN  & 

SUITES. 

LA  QUINTA  INN  & 
SUITES. 

HOLIDAY  INN  MID 
TOWN. 

GREEN  OAKS 
PARK  HOTEL 

LA  QUINTA  INN  & 
SUITES. 

LA  QUINTA  INN  & 
SUITES. 

RAMADA  PLAZA 
HOTEL  FORT 
WORTH  CON- 
VENT. CENTER. 

LA  QUINTA  INN  & 
SUITES. 

LASCOLINAS 
HILTON  GAR- 
DEN INN. 

PLAZA  SAN  AN- 
TONIO-AMAR- 
RKDTT  HOTEL 

BEST  WEST- 
ERN—SAN 
MARCOS. 

LA  QUINTA  INN  & 
SUITES. 

HOUDAY  INN  . 


SLEEP  INN 


RR1  BOX  420 


Street  address 


1681  GRAND 
RIVER  AVENUE. 

8600  MERRIMAN 
ROAD. 


1789  HWY  210 


2211  LONDON 
ROAD. 

EASTHK3HWAY 
28. 


161  ST.  AN- 
THONY. 

1100  CASINO 
STRIP. 


614  CLARK  DRIVE 
2800  BRENT- 
WOOD ROAD. 

2211  SUMMIT 
PARK  LAKE. 

4001  SCOTTS 

LEGACY. 
2095  N.  11THST. 

6801  WEST 
FREEWAY. 

4900  BRYANT  IR- 
VING ROAD. 

4700  NORTH 
FREEWAY. 

1701  COMMERCE 
ST. 


15225  KATY 

FREEWAY. 
7516  LAS 

COUNASBLVD. 

555  S.  ALAMO  


City 


917MH35 
NORTH. 

2912  HIGHWAY 
75  NORTH. 

1495  EAST  IN- 
DUSTRIAL 

1051  S  MAIN  ST. 


PORTLAND 
ROMULUS  .. 


CARLTON 

DULUTH  — 

MORRIS  

MORTON  

ST.  PAUL 

ROBINSONVILLE 

UNCOLNTON 

RALEIGH  

RALEIGH  

ARUNGTON  

BEAUMONT  

FORT  WORTH  .... 
FORT  WORTH  .... 
FORTH  WORTH  .. 
FORT  WORTH  ... 

HOUSTON 

IRVING  

SAN  ANTONKD  „. 

SAN  MARCOS  ... 

SHERMAN  

SULPHUR 
SPRINGS. 

MOAB  ™.. 


State/ZIP 


Ml  48875 
Ml  48174 


MNS6718 

MN  55812 

MN  56267 
MN  56270 

MN  55103 
MS  38664 


NC  28092 
NC  27604 


NC  27622 

TX  76004 
TX  77703 
TX  76116 
TX  76132 
TX  76137 
TX  76102 

TX  77094 
TX  75063 

TX  78205 

TX  78666 

TX  75090 
TX  75482 

UT  84532 


Ptwne 


(800)528-1234 
(313)  728-7900 


(218)  878-7400 

(218)  728-3601 

(800)  800-MOO 
(800)946-2274 

(612)227-8711 
(601)  363-7777 


(704)735-627 
(919)  872-8600 


(919)  785-0071 

(800)  531-5900 
(409)  892-2222 

(800)  433-2174 
(817)  370-2700 
(817)  222-2888 
(817)  335-7000 

(409)  763-1224 
(972)444-6434 

(210)  229-1000 

(512)  754-7557 

(214)  867-7475 
(903)885-0562 

(801)  259-4655 
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Index 


IA0133 
IA0005 

IA0132 

IA0006 

IA0007 
IA0127 

IA0135 
IA0126 


KS 
KS0002 


KS0016 

KS0152 

KS0025 
KS0134 
KS0039 

KS0052 

KS0055 
KS0056 

KS0058 

KS0126 

KS0081 
KS0062 

KS0105 


MD 
MD0035 


Property  name 


BEST  WESTERN 
JESSE  JAMES 
INN. 

BEST  WESTERN 
STARLITE  VIL- 
LAGE OF 
ANKENY. 

BEST  WESTERN 
LONGBRANCH 
HOTEL/CON- 
VENTION CTR. 

BEST  WESTERN 
STEEPLE  GATE 
INN. 

BEST  WESTERN 
DENISON'S  INN. 

BEST  WESTERN 
STARUTE  VIL- 
LAGE. 

BEST  WESTERN 
RED  FOX  INN. 

BEST  WESTERN 
QUOTE  HOUSE 
SUITES. 

BEST  WESTERN 
PRESIDENTS 
INN. 

BEST  WESTERN 
RED  COACH. 

BEST  WESTERN 
GARDEN  PRAI- 
RIE INN. 

BEST  WESTERN 
J-HAWK  MOTEL 

BEST  WESTERN 
INN. 

BEST  WESTERN 
INN  AND  CON- 
FERENCE CEN- 
TER. 

BEST  WESTERN 
CONTINENTAL 
INN. 

BEST  WESTERN 
SURF  MOTEL 

BEST  WESTERN 
AIRPORT  RED 
COACH  INN. 

BEST  WESTERN 
RED  COACH 
INN. 

BEST  WESTERN 
GOLDEN 
PLAINS  MOTEL 

BEST  WESTERN 
CANDEUGHT. 

BEST  WESTERN 
MEADOW 
ACRES. 

BEST  WESTERN 
WICHITA  RED 
COACH. 

BEST  WESTERN 
HOTEL  &  CON- 
FERENCE CEN- 
TER. 


POBox/RtNo 


PO  BOX  397  .... 
PO  BOX  378  .... 


US  30  &  59 


PO  BOX  667 


BOX  458 


POBOX44 


PO  BOX  169  ... 


PO  BOX  823 


PaBOX872 
RT.  1  BOX  3 


Street  address 


EXIT  76-1  80  .... 


133  S.E.  DELA- 
WARE. 


90TWIXTTOWN 
ROADN.E. 


100W.  TOIhST. 


502  BOYER  VAL- 
LEY ROAD. 

214  WASHING- 
TON ST. 


HWY  3  WEST 

1708  NORTH 
HIGHLAND. 


2210  N.  BUCKEYE 


2525  W. 

CENTRAL 

STREET. 
1400  N  HWY  156 


515  W.KANSAS 

AVE. 
1315  N.  STATE 

STREET. 
501  SW  BLVD.  ... 


1MBLUEM0NT 


2005  CENTER 

STREET. 
300  CENTENIAL 

DRIVE. 

1301  E  RRST 
STREET. 


2831  SW 

FAIRLAWN. 
2950  S.  TOPEKA 

BLVD. 

915  E  53RD  ST. 
N.. 


5625  01X3NNEU. 
ST.. 


City 


ADAIR 


ANKENY 


CEDAR  RAPIDS 


DAVENPORT 


DENISON  .... 
WATERLOO 


WAVERLY  

WILLIAMSBURG 

ABILENE 

ELDORADO  

ELLSWORTH  


GREENSBURG  .... 

KXA „ 

KANSAS  CITY  ...... 


MANHATTAN 

MARYSVILLE 
MCPHERSON 


NEWTON. 

OAKLEY  . 

TOPEKA  ... 
TOPEKA  ... 

WiCHiTA  ... 


BALTIMORE 


State/ZIP 


lA  50002 
lA  50021 

lA  52402 

lA  52806 

lA  51442 
lA  50701 

lA  50677 
lA  52361 

KS  67410 

KS  67042 

KS  674390044 

KS  67054 
KS  667490169 
KS  66103 

KS  66502 

KS  66506 
KS  67460 

KS  67114 

KS  67748 

KS  666141596 
KS  666112193 

KS  67219 
MD  21224 


Ptwne 


(515)  742-6251 
(515)  964-1217 

(319)  377-6386 

(319)  386-6900 

(712)263-5061 
(319)  235-0321 

(319)  352-5330 
(319)  688-9777 

(913)  263-2050 

(316)  321-6900 

(913)472-3116 

(316)  723-2121 
(316)  365-5161 
(913)  677-3060 

(913)776-4771 

(913)  562-2354 
(316)  241-2460 

(316)  283-9120 

(913)  672-3254 

(913)  272-9550 
(913)  267-1681 

(316)832-0387 
(410)633-9500 


2<ifi24 
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Index 


MD0007 


Ml 
MI0285 


MI0182 
MI0146 

MI0007 

MK)092 
MI0319 

MI0138 

MI0279 

MI0283 

MI0284 
MI0265 

MN 
MN0007 

MN0014 

MN0106 

MN0023 

MN0033 

MN0243 

MN0271 
MN0123 

MN0240 

MN0164 


Property  name 


BEST  WESTERN 
FLAGSHIP 
OCEANFRONT. 

BEST  WESTERN 
GREENFIELD 
INN. 

BEST  WEST- 
ERN—BILL OLI- 
VER'S. 

BEST  WESTERN 
EXECUTIVE 
HOTEL  & 
SUITES. 

BEST  WESTERN 
OF  HARBOR 
SPRINGS. 

BEST  WESTERN 
COUNTRY  INN. 

BEST  WESTERN 
GOVERNOR'S 
INN  &  CONF. 
CENTER. 

BEST  WESTERN 
MIDWAY 
HOTEL 

BEST  WESTERN 
LAUREL  PARK 
SUITES. 

BEST  WEST- 
ERN—TROY- 
MADISON. 

BEST  WESTERN 
INN. 

BEST  WESTERN 
CONCORDE 
INN  OF  WATER- 
FORD. 

BEST  WESTERN 

BRADBURY 

SUITES. 
BEST  WESTERN 

THUNDERBIRO 

HOTEL 
BEST  WESTERN 

NORTHWEST 

INN  &  CONF. 

CTR.. 
BEST  WESTERN 

HOLLAND 

HOUSE  & 

SUITES. 
BEST  WESTERN 

SUPERIOR  INN 

&  SUITES. 
BEST  WESTERN 

GOLD  PINE 

MOTOR  INN. 
BEST  WESTERN 

VICTORIAN  INN. 
BEST  WESTERN 

CLIFF  DWELL- 
ER. 
BEST  WESTERN 

GOLDEN  VAL- 
LEY. 
BEST  WESTERN 

ROYALE  INN. 


POBox/RtNo 


Street  address 


2600  BALTIMORE 
AVE. 


3000  ENTER- 
PRISE DR. 

5676  E  M-55.  P.O. 
BOX  266. 

31S2S  W.  12  MILE 
RD. 


8514M-119 


850  US  41  W. 


PO  BOX  456  .... 


RT  2  BOX  384 


P.O.  BOX  26  .... 


6133  S.  PENN- 
SYLVANIA AVE. 


771 1  W.  SAGI- 
NAW HWY. 

16999  S.  LAUREL 
PARK. 

1331  W.  14  MILE 
RD. 

5770  E.  PICKARD 

ST. 
7076  HIGHLAND 

RD. 


7770  JOHNSON 
AVE.. 

2201  E.  78TH  ST. 


6900  LAKELAND 
AVE.  N. 


615  HWY.  10  E. 


HWY.  #61  E 


Crty 


325  FIRE  MONU- 
MENT RD. 

1000  HWY.  7 

WEST. 
U.S.  HWY.  61  


4820  OLSON  ME- 
MORIAL HWY.. 

207  N.  FIRST  ST. 


OCEAN  CITY  . 

ALLEN  PARK 
CADILLAC  .... 


FARMINGTON 
HILLS. 


HARBOR 
SPRINGS. 

ISHPEMING 

LANSING  .... 


LANSING 
LIVONIA  .. 


MADISON 
HEIGHTS. 

MT.  PLEASANT 

WATERFORO  ... 


State/ZIP 


BLOOMINGTON 


BLOOMINGTON 


BROOKLYIN 
PARK. 


DETROIT  LAKES 

GRAND  MARAIS  .. 

HINCKLEY 

HUTCHINSON 

LUTSEN  

MINNEAPOLIS  

MONTEVIDEO 


MD  21842 

Ml  48101 
Ml  49601 
Ml  48334 

Ml  49740 

Ml  49849 
Ml  48911 

Ml  48917 

Ml  48154 

Ml  48071 

Ml  48858 
Ml  48327 

MN  55435 
MN  554251228 
MN  554251228 

MN  56501 

MN  55604 

MN  55037 

MN  55350 
MN  556120026 

MN  55422 

MN  56265 


PtK)ne 


(410)  289-3384 

(313)  271-1600 
(616)  775-2458 
(313)  553-0000 

(616)  347-9050 

(906)485-6345 
(517)  393-5500 

(517)  627-8471 

(313)  464-0050 

(810)  583-7000 

(517)772-1101 
(313)  666-8555 

(612)  893-9999 
(612)854-3411 
(612)  566-8855 

(218)  847-4483 

(800)  842-8439 

(320)384-6112 

(320)  587-6030 
(218)  663-7273 

(320)  588-051 1 

(320)269-5554 
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Index 


MN0062 

MN0234 

MN0194 
MN0076 

MN0205 
MN0208 

MN0088 


NC 
NC0359 


NC0313 


NC0095 


NC0042 

NY 
NY0420 


NY0489 
NY0057 

NY0575 

NY0573 

NY0586 
NY346 

NY0064 

NY0053 

NY0052 

NY0628 
NY0050 

NY0298 


Property  name 


BEST  WESTERN 

KELLY  INN 

PLYMOUTH. 
BEST  WESTERN 

QUIET  HOUSE 

SUITES. 
BEST  WESTERN 

DROVER'S  INN. 
BEST  WESTERN 

AMERICANNA 

INN. 
BEST  WESTERN 

KELLY  INN. 
BEST  WESTERN 

INN  OF  THIEF 

RIVER  FALLS. 
BEST  WESTERN 

RIVERPORT 

INN  &  SUITES. 

BEST  WESTERN 
MOUNTAINBR- 
OOKINN. 

BEST  WESTERN 
LUXBURY 
HOTEL  SOUTH- 
EAST 
CHARLOTE. 

BEST  WESTERN 
INN  l-95/GOLD 
ROCK. 

BEST  WESTERN 
CAROLINIAN. 

BEST  WESTERN 
ALBANY  AIR- 
PORT INN. 

BEST  WEST- 
ERN—BATAVIA 
INN. 

BEST  WEST- 
ERN-BING- 
HAMTON  RE- 
GENCY. 

BEST  WEST- 
ERN—CLIFTON 
PARK. 

BEST  WESTERN 
INN  OF 
COLBLESKILL 

HOMESTEAD  INN 

BEST  WEST- 
ERN—PALI- 
SADE MOTEL 

BEST  WESTERN 
OF  LAKE 
GEORGE. 

BEST  WESTERN 
LITTLE  FALLS 
MOTOR  INN. 

BEST  WESTERN 
MONTICELLO. 

SEAPORT  INN  

BEST  WESTERN 
CAPTAINS 
QUARTERS 
HOTEL 

BEST  WEST- 
ERN-LODGE 
ON  THE  GREEN. 


PO  Box/Rt  No 


RT  1  BOX  121 


PO  BOX  2337 


PO  BOX  189 


PO  BOX  1011 


PO  BOX  ISO 


Street  address 


2705  ANNAPOLIS 
LN. 

752  WITHERS 
HARBOR  DR. 

701  S.  CONCORD 

ST. 
520S.  HWY.  10  ... 


HWY.  23  AND  4TH 

AVE.  S. 
1060  HWY.  32  S  .. 


900  BRUSKI  DR 


1021  SOCO 
ROAD.  HWY.  19. 

9701  E.  INDE- 
PENDENCE 
BLVD. 


2916  MARKET  ST 


200  WOLF  RD 


8204  PARK  RD 


ONESARBO 
SQUARE. 


RTE.  146  AND 
PLANK  RD. 

CAMPUS  DRIVE 
EXTENSION. 

749  WEST  MAIN 

STREET. 
RT.  218  &  9  W  ... 


EXIT  21  AT  t-87 


20  ALBANY  ST 


21  RACEWAY  RD. 

&  ROUTE  17B. 
33  PECK  SUP  ...... 

27  E.  RRST  ST.  ... 


RT.  15  &  17  BOX 
15a 


City 


PLYMOUTH 


REDWING 


SOUTH  ST.  PAUL 
ST.  CLOUD  


ST.  CLOUD 


THIEF  RIVER 
FALLS. 

WINONA 


MAGGIE  VALLEY 


MATTHEWS 


ROCKY  MOUNT ... 
WILMINGTON  


ALBANY 


BATAVIA 


BINGHAMTON 


CLIFTON  PARK  ... 

COLBESKILL 

ENDICOTT  

HIGHLAND  FALLS 

LAKE  GEORGE  .... 


UTTLE  FALLS 


MONTICELLO 


NEW  YORK 
OSWEGO  ... 


State/ZIP 


PAINTED  POST 


MN  55441 

MN  55066 

MN  55075 
MN  56304 

MN  56301 
MN  56701 

MN  55987 

NC  28751 
NC  28105 

NC  27809 
NC  28403 
NY  122051197 
NY  14020 
NY  13901 

NY  12065 

NY  12043 

NY  13760 
NY  10928 

NY  12845 

NY  13365 

NY  12701 

NY  10038 
NY  13126 

NY  14870 


Ptwne 


(612)  553-1600 

(612)  388-1577 

(612)  455-3600 
(320)253-0606 

(320)253-0606 
(218)  681-7555 

(507)452-0606 

(704)926-3962 
(704)845-5911 

(919)  985-1450 
(919)  763-4653 
(518)  458-1000 
(716)343-1000 
(607)  722-7575 

(518)371-1811 

(518)  234-4321 

(607)  754-1533 
(914)446-9400 

(518)  668-5701 

(313)  823-4954 

(914)796-4000 

(800)468-3569 
(315)  342-4040 

(607)  962-2456 


ir-1      e*f%      VT^      no     /    ^■.{J*^ 


KXoi.    O     1QQ7    /    Mntiros 
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Index 


NY0347 

NY0519 
NY0574 
NY0629 


PA 
PA0078 


PA0123 

PA0140 
PA0150 
PA0171 

PA0182 

PA0285 

PA0347 
PA0378 

TX 
TX0451 

TX0460 

TX0082 

TX0483 

TX0482 
TX0151 

TX0110 

TX0546 

TX0448 
TX0140 


Property  name 


POBox/RtNo 


BEST  WEST- 
ERN— 
PARAMONT 
HOTEL 

BEST  WESTERN 
INN  OF 
RIVERHEAD. 

BEST  WESTERN 
PLAYMORE 
FARMS. 

BEST  WEST- 
ERN— 
WOODBURY. 

BEST  WESTERN 

CONCORDVILL- 

E  HOTEL 
BEST  WESTERN 

GETTYSBURG 

HOTEL  EST 

1797. 
BEST  WESTERN 

HOTEL  CROWN 

PARK. 
BEST  WESTERN 

GENETTI 

MOTOR  LODGE 
BEST  WESTERN 

THE  INN  AT 

KING  OF  PRUS- 
SIA. 
BEST  WESTERN 

EDEN  RESORT 

INN  &  CONF 

CENTER. 
BEST  WESTERN 

PARKWAY 

CENTER  INN. 
BEST  WESTERN 

WAYNESBORO. 
BEST  WESTERN 

WESTGATE  INN. 

BEST  WESTERN 

MALL  SOUTH. 
BEST  WESTERN 
-    ATRIUM  INN. 
BEST  WESTERN 

INN  BY  THE 

BAY. 
GREENWAY 

PLAZA  INN  & 

SUITES. 
BEST  WESTERN 

LLANO. 
BEST  WESTERN 

LUBBOCK  RE- 
GENCY. 
BEST  WESTERN 

ROSE  GARDEN 

INN  &  SUITE. 
BEST  WESTERN 

GARDEN 

OASIS/GARDEN 

BUFFET  REST. 
BEST  WESTERN 

CONTINENTAL 

INN. 
BEST  WESTERN 

LACKLAND  INN 

&  SUITES. 


PO  BOX  250 


RT.  202  N 


PO  BOX  310 


PO3353/78502 


Street  address 


RTE17W. 

COOLEYRD 

OFF  TANZMAN 

R. 
30  E.  MORICHES 

RD. 

3291  SOUTH 
BROADWAY. 
ROUTE  9. 

7940  JERICHO 
TURNPIKE. 


RT.  322  4  RT.  1  ...    CONCORDVILLE 


City 


PARKSVILLE 


RIVERHEAD 


SARATOGA 
SPRINGS. 

WOODBURY 


State/ZIP 


f1  LINCOLN 
SQUARE. 


765  EISEN- 
HOWER BLVD. 

32ND  &  N. 
CHURCH  ST. 

127  S.  GULPH  RD 


222  EDEN  RD 


875  GREENTREE 
RD. 

239  W.  MAIN  ST  .. 

1415  KENNETH 
RD. 

3950  RIDGEMONT 

DR. 
7928  GESSNER 

DR. 
3902  N.  HWY.  35 


2929  S.W.  FREE- 
WAY. 

901  W.  YOUNG  ... 

6624  1-27 


300  E.  EXPWY.  83 


now.  IH-20 


9735IH-35N 


GETTYSBURG 


HARRISBURG 


KING  OF  PRUS- 
SIA. 


LANCASTER 


ABILENE 
AUSTIN  .. 
FULTON 


6815  HWY.  90  W 


HOUSTON 

LLANO 

LUBBOCK. 


MCALLEN 


ODESSA  ..... 


SAN  ANTONIO 


SANANTONK) 


NY  12768 

NY  11901 

NY  12866 

.  NY  11797 

PA  19331 
PA  17325 

PA  17111 


HAZELTON PA  18201 


PITTSBURGH 

WAYNESBORO  .... 
YORK 


PA  19406 
PA  17601 

PA  15220 

PA  17268 
PA  17404 

TX  79606 
TX  78753 
TX  78358 

TX  77098 

TX  77373 
TX  79404 

TX  78503 

TX  79761 

TX  78233 
TX  78227 


(914)  292-6700 

(516)  727-6200 
(518)  584-2350 
(516)  921-6900 

(215)358-9400 
(717)337-2000 

(717)558-9500 
(717)  454-2494 
(215)  265-4500 

(717)569-6444 

(412)  922-7070 

(717)762-9113 
(717)845-5671 

(915)  695-1262 
(512)339-7311 
(512)  729-8351 

(713)  528-6161 

(915)  247-4101 
(806)  745-2208 

(210)  630-3333 

(915)  337-3006 

(210)  655-3510 
(512)  675-9690 
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Index 


TX0220 

TX0455 

TX0523 

TX0410 
TX0061 
TX0115 


VA 
VA0636 


VA0599 

VA0501 
VA0033 
VA0640 
VA0504 

VA0535 
VA0534 
VA0423 

VA002S 

VA0633 

VA0523 
VA0555 

VA0556 


Wl 
WK)162 


WK)168 
WI0069 
WI0098 

WI0130 


Property  nanne 


BEST  WESTERN 

FIESTA  ISLES 

HOTEL 
BEST  WESTERN 

TRAIL  DUST 

INN. 
BEST  WESTERN 

INN  AT  SCOTT 

&  WHITE. 
BEST  WESTERN 

COUNTRY  INN. 
BEST  WESTERN 

WACO  MALL 
BEST  WESTERN 

PALM  AIRE 

MOTEL  AND 

SUITES. 

BEST  WESTERN 

OLD  COLONY 

INN. 
BEST  WESTERN 

HANOVER 

HOUSE  MOTOR 

LODGE. 
BEST  WESTERN 

CAVAUER  INN. 
BEST  WESTERN 

MT  VERNON. 
BEST  WESTERN 

RIVERSIDE. 
BEST  WESTERN 

JOHNNY 

APPLESEED 

INN. 
BEST  WESTERN 

THUNDERBIRD. 
BEST  WESTERN 

LEES6URG. 
BEST  WESTERN 

BATTLEFIELD 

INN. 
BEST  WESTERN 

TYSONS 

WESTPARK 

HOTEL 
BEST  WESTERN 

CENTER  INN. 

BEST  WESTERN 

RADFORD  INN. 
BEST  WESTERN 

COACHMAN 

INN. 
BEST  WESTERN 

WYTHEVILLE 

INN. 

BEST  WESTERN 
MIDWAY 
HOTEL  APPLE- 
TON. 

MIDWAY  HOTEL  .. 

BEST  WESTERN 
COURTYARD. 

BEST  WESTERN 
HUDSON 
HOUSE  INN. 

LUMBERMEN'S 
INN. 


POBox/RtNo 


PO-3079 

PO-789/75483 


PO-350 


195  &  ATLEE  ... 

P  O  BOX  5647 
PO  BOX  7284  . 


US  13 


P  O  BOX  1008 
PO  BOX  7329  . 


P.O.  BOX  146 


PO  BOX  127 


Street  address 


5701  PADRE 
BLVD. 

1521  SHANNON 
RDTIH-^  E. 

2625S.  31STST 


1800  W.  VEGA 

BLVD. 
6624  HWY.  84  W 

415  S.  INTER- 
NATK3NAL 
BLVD. 


615  FIRST 
STREET. 

10296  SUDING 
HILLRD. 


105  EMMET 

STREET. 
1613  EMMET 

STREET. 
2121  RIVERSIDE 

DR. 
543  WARRENTON 

ROAD. 


3000  PLANK 

ROAD. 
726  E.  MARKET 

STREET. 
10820  BALLS 

FORD  ROAD. 

8401  WESTPARK 
DRIVE. 


235  NORTH  MILI- 
TARY HIGH- 
WAY. 

1501  TYLER  AVE 

181  US  220N  EXIT 
150B. 

355  NYE  ROAD  .... 


3033  WEST  COL- 
LEGE AVENUE. 


2851  HENDRICK- 

SON  DRIVE 

1225  JANESVILLE 

AVENUE. 
1616  CRESTVIEW 

DR. 


City 


SOUTH  PADRE 
ISLAND. 

SULPHUR 
SPRINGS. 

TEMPLE  


VEGA 

WACO 

WESLACO 


ALEXANDRIA 
ASHLAND 


CHARLOTTES- 
VILLE. 

CHARLOTTES- 
VILLE. 

DANVILLE  , 


FREDERICKS- 
BURG. 


FREDERICKS- 
BURG. 
LEESBURG  


MANASSAS 


MCLEAN 


HIGHWAY  2 


NORFOLK 

RADFORD 
ROANOKE 


WYTHEVILLE 


APPLETON 


EAU  CUIRE  

FORT  ATKINSON 
HUDSON 


State/ZIP 


IRON  RIVER 


TX  78597 

TX  75482 

TX  76504 

TX  79092 
TX  76712 
TX  78606 

VA  22314 
VA  23005 

VA  2290300000 
VA  229067284 
VA  24540 
VA  224060000 

VA  224010000 
VA  220750000 
VA  22110 

VA  221020000 
VA  235020000 


Phone 


(210)  761-4913 

(903)885-7515 

(817)778-6511 

(806)267-2131 
(817)776-3194 
(512)960-2411 

(703)739-2222 
(804)550-2805 

(804)296-8111 
(804)296-5501 
(804)793-4000 
(540)373-0000 

(540)876-7404 
(703)777-9400 
(703)361-8000 

(703)734-2800 
(^7)461-6600 


VA  241410000 

(540)639-3000 

VA  24019 

(540)992-1234 

VA  24362 

(540)228-7300 

Wl  54914 

(414)731-4141 

Wl  54701 

(715)835-2242 

Wl  53538 

(414)563-6444 

Wl  54016 

(715)386-2394 

Wl  54847 

(715)372-4515 

UMI 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  Ust  4/16/97  Update— Continued 


Index 


M 


WI0092 
WI0158 

Wt0226 
WI0184 
W10025 
WK)126 
WK)102 
WI0004 
WI0196 
WI0125 

WI0076 

WKX»7 

WV 
WV0081 

WV0077 

WV0170 

WV0059 


DELETIONS 

MN 
MN0302 

MN0031 


Property  name 


welcome  INN- 
lancaster. 

MIDWAY  hotel 


west  TOWNE 

SUITES. 
MIDWAY  HOTEL- 

HWY  10. 
HARBORSIDE 

MOTOR  INN. 
QUIET  HOUSE 


UT 
UT0036 


CLARIDGE 
MOTOR  INN. 

VILLAGE  HAUS 
MOTOR  LODGE. 

MIDWAY  HOTEL  .. 

BEST  WESTERN 

WOODS  VIEW 

INN. 
BEST  WESTERN 

AMBASSADOR 

INN. 
RAPIDS  MOTOR 

INN. 

BEST  WESTERN 
ALPINE  LODGE. 

BEST  WESTERN 
OF  ELKINS. 

BEST  WESTERN 
MOTOR  INN. 

BEST  WEST- 
ERN—. 

SUMMERSVILLE 
LAKE  MOTOR 
LODGE. 


BEST  WESTERN 
EDGEWATER 
EAST. 

BEST  WESTERN 
GOLDEN  VAL- 
LEY HOUSE. 

HOWARD  JOHN- 
SON HOTEL 


POBox/RtNo 


RT.  2  BOX426 . 


PO  BOX  520  .... 
PO  BOX  1878  .. 


Street  address 


420  WEST  MAPLE 
STREET. 

3710  EAST 
WASHINGTON 
AVENUE. 

650  GRAND  CAN- 
YON DRIVE. 

251  NORTH  MAY- 
FAIR  ROAD. 

135  EAST  GRAND 
AVENUE 


70  NORTH  STE- 
VENS STREET. 
201  AIRPORT  RD 

2901  MARTIN  AV- 
ENUE. 

5501  WEST  NA- 
TIONAL AVE- 
NUE. 

610  FRONTAGE 
ROAD  SOUTH. 

911  HUNTINGTON 
AVENUE. 

RT.  32  WILLIAMS 

AVE. 
RT.  250/219  S 


City 

LANCASTER  

MADISON  

MADISON  

MILWAUKEE  

PORT  WASHING- 
TON. 

PRAIRIE  DU 
CHIEN. 

RHINELANDER  .... 

SHAWANO  


WAUSAU 


4115  1ST  AVE.  .. 

1203  S.  BROAD 
ST. 


2400  LONDON  RD 


4820  OLSON  ME- 
MORIAL HWY. 


122  W.  SOUTH 
TEMPLE. 


WEST  MILWAU- 
KEE. 

WISCONSIN 
DELLS. 

WISCONSIN  RAP- 
IDS. 

DAVIS 

ELKINS 

NfTRO 

SUMMERSVILLE  . 


State/ZtP 


DULUTH  


GOLDEN  VALLEY 


SALT  LAKE  CHY 


Wl  53813 
Wl  53704 

Wl  53719 
Wl  53226 
Wl  53074 
Wl  53821 
Wl  54501 
Wl  54166 
Wl  54401 
Wl  53214 

Wl  53965 

Wl  54494 

WV  26260 
WV  26241 
WV  25143 
WV  26651 


MN  55812 


MN  55422 


UT  84101 


Phone 


IFR  Doc.  97-12188  Filed  5-8-97;  8:45  am) 
nxMO  COM  tn»-M-u 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Membere  of  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  lists  the  names  of 
the  members  of  the  FEMA  Senior 
Executive  Service  Performance  Review 
Board. 


EFFECTIVE  DATE:  January  15, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Denise  R.  Yachnik,  Executive 
Coordinator,  Office  of  Human  Resources 
Management,  500  C  Street,  SW, 
Washington,  DC  20742.  202-636-3040. 

SUPPLEMENTARY  MFORMATKM:  The 
names  of  the  members  of  the  FEMA 
Senior  Executive  Service  Performance 
Review  Board  established  under  5 
U.S.C.  4314(c)(4)  are:  John  L.  Matticks, 
Donald  G.  Bathurst.  Lyim  C.  Canton, 
James  L.  Taylor.  Joe  D.  Bray,  Richard  W. 
Krimm,  Bruce  J.  Campbell.  Dianne  K. 
Bona. 


(608)723-4162 
(608)244-2424 

(608)833-4200 
(414)774-3600 
(414)284-9461 
(608)326-4777 
(715)362-7100 
(715)526-9595 
(715)842-1616 
(414)671-6400 

(608)254-4477 

(715)423-3211 

(304)259-5245 
(304)638-7711 
(304)755-8341 
(304)872-6900 


(218)728-3601 
(612)588-0511 

(801)521-0130 


Dated:  May  2, 1997. 
Mkhael  B.  Hindi, 

Acting  General  Counsel. 

IFR  Doc.  97-12187  Filed  5-8-97;  8:45  am] 

BILUNO  COM  t718-01-P-M 


FEDERAL  MARfTIME  COMMISSION 

Notica  of  Agr»ement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 


Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  217-011324-010 
Title:  Transpacific  Space  Utilization 

Agreement 
Parties: 
American  President  Lines,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  MoUer-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Onent  Overseas  Container  Line,  Inc. 
P&O  Nedlloyd  Limited 
Sea-Land  Service,  Inc. 
Hapag-Uoyd  Ckmtainer  Line  GmbH 
P&O  Nedlloyd  B.V. 
Hanjin  Shipping  Company,  Ltd. 
Transportadon  Maritima  Mexicana, 

S.A.  de  C.V. 
Yang  Ming  Lines 
Westwood  Shipping  Lines 
Hyiindai  Merchant  Marine,  Co.,  Ltd. 
Evergreen  America  Corporation 
Synopsis:  The  proposed  modification 
would  expand  the  Agreement's 
geographic  scope  to  permit  short-term 
space  charters  on  voyages  fit>m  all 
U.S.  ports  and  points  to  ports  and 
points  in  the  Indian  Subcontinent, 
rather  than  just  from  US  West  Coast 
ports  and  points.  The  proposed 
modification  would  also  permit 
Transportadon  Maritima  Mexicana, 
S.A.  de  C.V.  or  Westwood  Shipping 
Lines  to  charter  space  on  voyages 
fit>m  ports  or  points  in  the 
Agreement's  foreign  geographic  scope 
to  ports  and  points  in  the  U.S.  with 
any  other  member  or  members  of  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
CommissioiL 

Dated:  May  5, 1997. 
loMphCPoUdBg, 
Secretary. 

(FR  Doa  97-12141  Filed  5-8-07;  8:45  am) 
MJJNQ  COM  CTia-OI-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AQBICV  HOLOMQ  THE  MEETMQ:  Board  of 

Governors  of  the  Fedotd  Reserve 

Systran. 

TME  AND  DATE:  10:00  a.m..  Wednesday. 

May  14, 1997. 

PLACE:  Marriner  S.  Ecdes  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  fcvwaid  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  7. 1907. 
JennifiBT  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-12343  Filed  5-7-97;  10:54  am] 
MUMQ  COM  a>10-«1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[ProgrMn  AmMMmoement  Number  742] 

Implementing  Hazardous  Sut>8tance 
Training  for'Emergency  Responders; 
Notice  of  Availabiiity  of  Funds  for 
Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Nation's 
prevention  agency,  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement  to 
conduct  a  training  program  for 
emergency  responders,  primarily 
firefi^ters,  who  are  exposed  to 
hazardous  materials. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcemmt 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  21(a}  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  670(a)  and  671(e)(7)). 


Smoke-Free  Worlqilace 

CDC  strongly  encourages  all  grant 
redpifflits  to  provide  a  smoke-free 
workplace  aiid  prtanote  the  ncmuse  of 
'all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
pn^bits  smoking  in  certain  fedlities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  childrm. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agendes.  Thus,  xmiversities. 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-and/or  woman-owned 
businesses  are  eligible  to  apply. 

Note:  Public  Law  104-65  dated  December 
19, 1995,  prohibits  an  organization  described 
in  section  501(c)(4)  of  the  IRS  Code  of  1986. 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Approximately  $1,806,000  will  be 
available  in  Fiscal  Year  1997  to  fund 
one  cooperative  agreement.  This  award 
is  expected  to  be^  on  or  about 
September  30, 1997,  for  a  12-month 
budget  period  writhin  a  project  period  of 
five  years.  Funding  estimates  may  vary 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  hinds. 

Use  of  Fund* 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  section  1352  (which  has  been  in 
effect  since  Decembor  23, 1989), 
redpients  (and  their  subtier  contractors) 
are  pn^bited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  pait, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  direcUy  or 
indirectiy  to  encourage  partidpants  to 
lobby  or  to  instruct  partidpants  on  how 
to  lobby. 
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In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
efCKtive  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots"  ^ 

lobbying  efforts  that  are  designed  to 
support  or  defsat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sac  S03(a)  No  part  of  any  ^propriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  ncognizsd  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  *  *   *  except  in  presentation  to  the 
Congress  or  any  Slate  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor.  Health  and  Human 
Services,  and  Education,  and  Related 
Agencies  Appropriations  Act,  1997,  as 
enacted  by  the  Omnibus  Consolidated 
Appropriations  Act,  1997,  Division  A,  Title 
I.  Section  101(e),  Pub.  L.  No.  104-206 
(September  30, 1996). 

Background 

In  1992,  the  Environmental  Protection 
Agency  reported  that  there  were  7,116 
CERCLA  (Comprehensive 
Envirorunental  Response,  Compensation 
and  Liability  Act)  section  103(a) 
notifications  to  the  Federal  Government 
of  release  of  CERCLA  hazardous 
substances.  During  that  same  year,  the 
Federal  Government  received  35,284 
notifications  to  the  Emergency  Response 
Notification  System  (ERNS)  data  base  at 
the  Department  of  Transportation. 

It  is  estimated  that  there  are  between 
2-3  million  emergency  responders  in 
the  coimtry.  Firefighters  comprise  the 
largest  group.  National  Fire  Ptotection 
Association  (NFPA)  estimated  there 
were  a  total  of  1,073,600  firefighters  in 
1994  and  250,000  fire  department  calls 
related  to  hazardous  materials. 

Emergency  responders  are  at  high  risk 
for  injury  and  illness  due  to 
uncontrolled  exposures.  An  assessment 
of  the  mortality  experience  of 
firefighters  using  information  from  the 
National  Occupational  Mortality 
Surveillance  (NOMS)  systems  found  a 
high  risk  for  fails,  an  excess  of  deaths 
from  fire-related  exposures  and  an 
excess  of  deaths  from  leukemia, 
lymphoma,  and  multiple  myeloma. 

This  agreement  will  expand  the 
current  occupational  health  and  safety 
education  efforts  of  the  CDC  by  targeting 


emergency  responders  who  have  a 
responsibility  for  responding  to  and 
controlling  hazardous  emergencies.  The 
Occupational  Safety  and  Health 
Administration  regulated  the  safety  and 
health  of  employees  involved  in 
operations  related  to  imcontrolled  waste 
sites  and  in  any  emergency  response  to 
incidents  involving  hazardous 
substances  (29  CFR  1910.120(q)(6)). 
Training  is  conducted  in  emergency 
response  for  the  purpose  of  protecting 
nearby  persons,  property  and  the 
environment.  This  cooperative 
agreement  will  significantly  strengthen 
the  occupational  public  health 
infrastructure  by  integrating  resources 
for  occupational  safety  and  health 
research  and  public  health  prevention 
programs  at  the  State  and  local  levels. 

Purpoae 

The  piupose  of  the  award  is  to  assist 
in  the  implementation  of  a  national 
hazardous  substance  training  program 
for  emergency  responders,  primarily 
firefighters,  in  the  area  of  hazardous 
materials  emergency  response.  The 
specific  objectives  are: 

A.  Assess  the  need  for  training 
nationally; 

B.  Develop  a  five-year  training  plan  to 
meet  those  needs; 

C.  Conduct  direct  training  and 
develop  faculty  expertise  on  site;  and, 

D.  Evaluate  the  training  program  and 
the  impact  of  the  training. 

Program  Reqairements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.(Recipient  Activities), 
below,  and  CDC/NIOSH  be  responsible 
for  conducting  activities  under  B.(CDC 
Activities),  below. 

A.  Recipient  Activities 

1.  Develop  a  complete  plan  of  action 
to  establish  a  five  year  national  training 
program  for  hazardous  materials 
emergency  responders.  Include 
collaboration  with  communities  to 
establish  a  network  among 
representatives  of  firefighters,  police, 
hospitals  and  other  community 
emergency  responders. 

2.  Identify  and  select  regions  and 
populations  for  training  based  on  a  list 
of  criteria  to  be  developed  by  the 
applicant  and  identification  of  needs  by 
the  organization, 

3.  Designate  groups  to  be  trained  per 
year,  including  specific  levels  of 
training  and  amount  of  training  and 
types  of  trainees  (e.g.,  volunteers  and 
career  firefighters). 

4.  Select  participants  and  conduct 
training  programs  for  emergency 


responders,  coordinating  efforts  with 
local.  State  and  commiuiity  agencies. 

5.  Develop  additional  curricula  on 
special  topics  or  hazard  areas  as 
identified  in  needs  surveys.  Course 
materials  utilized  will  be  those  which 
exist  and  meet  Federal,  national  and 
State  requirements  and  which  have  been 
developed  specifically  for  emergency 
responders  imder  federally  supported 
programs  such  as  those  from  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  and  revised  as 
appropriate. 

6.  Develop  a  plan  to  select  and  train 
facility  to  conduct  training  classes. 
Audio-visual  support,  space,  facilities, 
and  equipment  will  be  provided  by  the 
recipient. 

7.  Develop  and  conduct  an  evaluation 
program  to  test  knowledge,  the 
effioctiveness  of  training  and  the  impact 
of  the  training. 

8.  Maintain  profile  information  on 
trainees  (e.g..  State,  employer,  based  on 
existing  records  held  by  the 
organization. 

9.  Disseminate  training  information  to 
appropriate  groups. 
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B.  CDC/NIOSH  AcUvities 

1.  Provide  technical  assistance  and 
consultation,  through  site  visits  and 
correspondence,  in  the  areas  of 
identifying  needs,  program  development 
and  implementation. 

2.  Provide  scientific  and  technical 
assistance  in  the  development  of 
curriculiun  materials. 

3.  Provide  on  site  technical 
consultation  if  needed  during  the 
training  programs  with 
recommendations  to  assist  the  trainers. 

4.  Provide  training  materials,  such  as 
video  tapes  and  published  documents  to 
the  recipient  for  duplication  and 
distribution,  when  appropriate  and 
needed. 

5.  Provide  technical  assistance  in  the 
development  of  an  evaluation  plan. 

6.  Assist  in  the  dissemination  of 
training  information  to  appropriate 
personnel. 

Technical  Reporting  Requirementa 

An  original  and  two  copies  of  the 
quarterly  progress  reports  are  due 
within  30  days  after  the  end  of  each 
quarter  and  should  include  a  summary 
of  activities  performed  and  any  new 
materials  developed.  A  progress  report 
and  financial  status  report  is  due  90 
days  after  the  end  of  each  budget  period. 
Final  financial  and  performance  reports 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period.  All  reports 
are  submitted  to  the  Grants  Management 
Branch,  CDC. 


The  quarterly  progress  reports  must 
include,  in  addition  to  activities 
performed: 

A.  A  list  of  training  courses  delivered 
in  the  quarter,  their  location,  tide  of  the 
course  and  number  of  persons  trained 
and  a  general  summary  of  activities 
performed  in  the  quarter; 

B.  A  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period;  and, 

C.  Reasons  for  lack  of  success  if  goals 
were  not  met. 

The  annual  progress  reports  shoidd 
include  a  summary  of  yearly  activities, 
number  and  type  of  courses  delivered, 
number  of  people  trained  and  a  profile 
of  trainees,  including  gender.  State, 
employer,  type  of  firefighter  (career  or 
volimteer),  etc. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  75  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  30 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  imboimd.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  6W  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objective  and  activities. 

A.  Title  Page 

The  heading  should  include  the  tide 
of  grant  program,  project  titie, 
organization,  name  and  address,  project 
director,  and  telephone  number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  shoidd 
include  the  tiUe  of  grant  program, 
project  titie,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  specific  activities 
to  be  developed,  specific  activities  to  be 
completed,  and  a  time-line  for 
completion  of  these  activities. 

C.  Narrative 

The  narrative  of  each  application 
must: 

1.  State  the  applicant's  imderstaiidim 
of  the  need  or  problem  and  the  purpose 
of  this  cooperative  agreement 

2.  Document  and  describe  the  need 
for  the  program. 


3.  Document  the  applicant's  expertise 
in  developing  materials  and  in 
providing  training  to  emergency 
responders,  primarily  firefighters,  in  the 
area  of  hazardous  materials  exposures. 

4.  Document  the  applicant's  ability  to 
provide  qualified  staff,  knowledge, 
financial,  and  other  resources  necessary 
to  perform  the  applicant's 
responsibilities  in  this  project,  and 
describe  the  approach  to  be  used  in 
carrying  out  those  responsibilities. 

5.  D^ribe  clearly  tne  objectives  of 
the  project  for  the  five-year  period,  the 
steps  to  be  undertaken  in  planning, 
implementing  and  evaluating  this 
project,  and  the  respective 
responsibilities  of  the  applicant  and  any 
other  entities  for  carrying  out  those 
steps. 

6.  Provide  a  proposed  schedide  for 
accomplishing  each  of  the  tasks  to  be 
carried  out  during  the  project  period 
(include  a  timeline  for  activities)  and  a 
method  for  evaluating  the 
accomplishments. 

7.  Describe  the  names  and 
qualifications  of  the  proposed  staff  and 
time  allocated  for  them  to  accomplish 
program  activities;  the  support  staff 
available  for  the  project;  die  instructors 
for  the  program;  and  audio-visual 
support,  the  facilities,  space,  and 
equipment  available  for  the  project. 
Submit  biographical  sketches  on  each 
(Use  form  CDC  2.145A). 

8.  Specify  a  proposed  plan  for 
administering  this  project  and  the  name, 
qualifications,  and  time  commitments  of 
the  Program  Director  who  will  be 
responsible  for  the  adminisiration  of  the 
cooperative  agreement. 

9.  Provide  a  detailed  budget  for  the 
first  12-months  and  an  annual  budget 
for  the  projected  five  year  project  which 
indicates  anticipated  costs  for  staff, 
instructors,  equipment,  facilities, 
training,  travel,  postage,  supplies,  etc., 
-and  all  sources  of  funds  to  meet  those    - 
needs.  Use  Budget  Form  CDC2.145A. 
Provide  justification  for  costs. 

10.  Provide  letters  of  support  frt>m 
professional/community  oi^ganizations, 
agencies  and  worker  groups  whose 
participation  is  essential  for  program 
success  (such  as  firefighter  groups, 
potential  trainees,  groups  who  will 
provide  replacement  teams,  community 
and  State  agencies,  other  Federal 
agencies,  etc.). 

11.  Submit  a  plan  for  evaluating  the 
training  program  and  impact  of  the 
program. 

D.  Budget 

Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
persoimel,  equipment,  travel, 
communications,  supplies,  postage,  and 


the  sources  of  funds  to  meet  these 
needs.  The  applicant  shoidd  be  precise 
about  the  program  purpose  of  ecK:h 
budget  item.  For  contracts  described 
within  the  application  budget, 
applicants  should  name  the  contractor, 
if  known;  describe  the  services  to  be 
performed;  and  provide  an  itemized 
breakdown  and  justification  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  organizations  or  parties  to  be 
selected;  the  period  of  performance;  and 
the  method  of  selection.  Place  the 
budget  narrative  pages  showing,  in 
detail,  how  funds  in  each  object  class 
will  be  sent,  direcdy  behind  form  CDC 
2.145A.  Do  not  put  these  pages  in  the 
body  of  the  application.  CDC  may  not 
approve  or  fimd  all  proposed  activities. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  follo%ving 
criteria: 

A.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including:  (1) 
The  applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement,  and  (2)  the  relevance  of  the 
proposal  to  the  objectives.  (20%) 

B.  Feasibilify  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including;  (1)  the  propos^  schedule  for 
initiating  and  accomplishing  each  of  the 
activities  of  the  cooperative  agreement; 
and,  (2)  the  proposed  method  for 
evaluating  the  accomplishments.  (2D%) 

C.  Strength  and  comprehensiveness  of 
the  training  program  plan  which 
addresses  the  distinct  characteristics 
and  needs  of  the  target  audience  and 
which  includes  the  essential  program 
elements  for  planning,  conducting  and 
evaluating  training  programs.  (25%) 

D.  Training  and  experience  of  the 
Program  Director  and  staff  including:  (a) 
Program  Director  with  technical 
expertise  and  education  in  the 
hazardous  substance  field,  (b)  fiaculty 
with  training  and  experience  in  the 
appropriate  technical  content  areas,  and 
(c)  staff  with  experience  in  developing 
curricula  in  hazardous  materials 
emergency  response  and  studying 
health  and  safety  issues  in  the  target 
population.  (15%) 

E.  The  capability  of  accessing  national 
firefighters  who  have  responsibility  for 
hazardous  materials  emergency 
response  in  order  to  ensure  consistency 
in  delivering  training  programs; 
credibility  with  State  and  local 
institutions,  fire  marshals  and 
firefighters;  the  abilify  to  bring  in 
replacement  teams  for  trainees;  and 
accessibility  to  State  and  local 
educational  institutions  for  target 
worker  populations.  (10%) 
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¥.  Experience  in  curriculum 
development  and  in  delivering  health 
and  safety  emergency  response 
programs  for  the  target  population, 
particularly  in  a  labor  education 
cooperative  environment  and 
dociunentation  of  past  performance  and 
productivity.  (10%) 

G.  Proposed  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  sufficient  for  the 
proposed  project  activities,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372. 

Public  Health  Sjrstem  Reporting 
Requirement 

The  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Dnnestic  Assistance 
NumbCT 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.263. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  cmd  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadlines 

A.  Application 

The  original  and  tM'o  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92.  OMB  Number  0937-0189)  and  the 
CDC  2.145A  budget  form  must  be 
submitted  to  Victoria  Sepe.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  of  Disease  Control 
and  Prevention  (CDC).  255  East  Paces 
Ferry  Road.  NE..  Room  321.  Atlanta.  GA 
30305.  on  or  before  June  19.  1997. 

1.  Eteadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 


2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  742. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  CDC 
will  not  send  application  kits  by 
facsimile  or  express  mail.  Please  refer  to 
announcement  number  742  when 
requesting  information  and  submitting 
an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Mailstop  E-13,  Room  321.  255 
East  Paces  Ferry  Road,  NE..  Atlanta.  GA, 
30305,  telephone  (404)  842-6804, 
Internet:  vxwlOcdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Bemadine  B. 
Kuchinski.  Ph.D.,  Office  of  Extramural 
and  Special  Projects,  National  Institute 
for  Occupational  Safiety  and  Health, 
Centers  for  EMsease  Control  and 
Prevention  (CDC).  1600  Qifton  Road. 
NE..  MS  D-40.  Atlanta,  GA  30333. 
telephone  (404)  639-3342,  Internet 
address:  bbki0.cdc.gov. 

This  and  other  CDC  aimouncements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Docimients, 
Government  Printing  Office. 
Washington,  DC.  20402-9325.  telephone 
(202)  512-1800. 

Dated:  May  5. 1997. 
Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC) 
|FR  Doc.  97-12248  Filed  5-8-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Famillos 

President's  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

Agency  Holding  the  Meeting: 
President's  Committee  on  Mental 
Retardation. 

Time  and  Date:  Full  Committee 
Meeting.  June  16. 1997. 10:30  a.m.  -5:00 
p.m. 

Place:  Wilbur  J.  Cohen  Building,  330 
Independence  Avenue.  SW., 
Washington.  D.C.  20201. 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

To  Be  Considered:  The  Committee 
plans  to  discuss  critical  issues 
concerning  Federal  Policy.  Federal 
Research  and  Demonstration.  State 
Policy  Collaboration,  Minority  and 
Cultural  Diversity  and  Mission  and 
Public  Awareness. 

The  PCMR  acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  on  a  broad 
range  of  topics  relating  to  programs  and 
services  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  for  persons  with 
mental  retardation,  and  for  reviewing 
legislative  proposals  that  impact  the 
quality  of  life  that  is  experienced  by 
citizens  with  mental  retardation  and 
their  families. 

COMTACT  PERSON  FOR  MORE  INFORMATION: 
Gary  H.  Blumenthal.  352-G  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington,  DC  20201- 
0001.(202)619-0634. 

Dated:  May  1. 1997. 
Gary  H.  Blumenthal, 

Executive  Director,  PCMR. 

(FR  Doc.  97-12155  Filed  5-A-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0158] 

Agency  Information  Collection 
Activities;  Sulxnission  for  OMB 
Review;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Jime  9, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Afliairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R  Wolff,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville. 
MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Petitions  for  AfBrmation  of  Generally 
Recognized  As  Safe  (GRAS)  Status— 21 
CFR  170.35(cNl>— (OMB  Qmtrol 
Number  OOllMIl  32— Reinstatement) 

Under  authority  of  sections  201,  402. 
409.  and  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
321,  342,  348,  and  371),  FDA  reviews 
petitions  for  affirmation  as  GRAS  which 
are  submitted  on  a  voluntary  basis  by 
the  food  industry  and  other  interested 
parties.  Under  section  409  of  the  act,  the 
agency  has  the  authority  to  regulate  food 
additives.  Section  201(s)  of  the  act 
defines  "food  additive"  and  expressly 
excludes  from  the  definitions 
substances  GRAS  for  use  in  food. 

Specifically  under  section  201(s)  of 
the  act.  a  substance  is  GRAS  if  it  is 
generally  recognized  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  its  safety,  to  be 
safe  either  through  scientific  procedures 
or  through  common  use  in  food  before 
1958.  The  act  has  historically  been 
interpreted  to  permit  food 
manufacturers  to  make  their  own 
determination  that  use  of  a  substance  in 
food  is  GRAS.  To  implement  the  GRAS 
provisions  of  the  act.  FDA  has  issued 
procedural  regulations  under 
§  170.35(c)(1)  (21  CFR  170.35(c)(1)). 

Estimated  Annual  Reporting  Burden 


These  regulations  establish  a  process  by 
which  a  person  may  obtain  FDA 
concuirence  with  a  GRAS 
determination;  this  concurrence  is 
referred  to  as  "GRAS  affirmation." 
These  regulation  set  forth  the 
information  to  be  submitted  to  FDA  to 
obtain  agency  concurrence  that  a 
substance  is  GRAS  (§  170.35(c)(1)). 

GRAS  petitions  are  reviewed  by  FDA 
to  ascertain  whether  the  available  data 
establish  that  the  intended  use  of  the 
substance  is  GRAS  based  upon  either  a 
history  of  the  safe  use  of  the  substance 
before  1958,  or  upon  widely  available 
safety  data  (scientific  procedures).  The 
GRAS  affirmation  process  is  a  voluntary 
one,  and  there  is  some  risk  that  FDA 
may  not  agree  with  the  petitioner's 
GRAS  determination.  The  GRAS 
petition  process  does  provide  a  public 
procedure  for  coordinating  GRAS 
determinations.  The  process  reduces  the 
potential  for  public  health  problems 
when  substances  are  marketed  based 
upon  unwarranted  safety 
determinations  and  allows  a  food 
manufacturer  to  rely  on  the  lav^l 
status  of  a  substance  that  has  been 
affirmed  by  FDA  as  GRAS. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

170.35(c)(1) 

5 

1 

5 

2,614  (average) 

13.070 

There  are  no  capital  costs  or  operating  arxl  maintenance  costs  associated  witti  this  coUectioa 


Dated:  May  2. 1997. 

WiUiam  K.  Hubbard, 

Associate  Conwnissioner  for  Policy 
Coordination. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  97F-0175] 

BatzDeartMm,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  BetzDearbom,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  copolymer  of  the 
sodium  salt  of  acrylic  add  with 


polyethyleneglycol  allyl  ether  for  use  as 
a  boiler  water  additive. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  June  9, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  M.  Gaynor,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3079. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7A4541)  has  been  filed  by 
BetzDearbom,  Inc.,  4636  Smneiton  Rd., 
Trevose,  PA  19053.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.310  Boiler  water 
additives  (21  CFR  173.310)  to  provide 
for  the  safe  use  of  a  copolymer  of  acrylic 


acid  and  polyethyleneglycol  allyl  ether 
for  use  as  a  boiler  water  additive. 

The  potential  enviroiunental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  enviroiunental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  befcoe  [insert  date 
30  days  after  date  of  publication  in  the 
Federal  Register),  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  tike 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
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above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  aimouncement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supp<Hting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  16, 1997. 
AlanM.RuUa. 

Director.  Office  of  Pnmarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc  97-12255  Filed  5-8-97;  8:45  am] 
iRlMQ  COM  41«0-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclwt  No.  MD-0028] 

Intsmationai  Contaranco  on 
Hannonisatlon;  QukMina  on  StabiHty 
Tasting  for  Naw  Doaaga  Forms; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guideline  entitled  "Stability  Testing  for 
New  Dosage  Forms."  The  guideline  was 
prepared  under  the  auspices  of  the 
International  Confisrence  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  addresses  the  generation 
of  stability  information  for  new  dosage 
forms  for  submission  to  FDA  by  the 
owner  of  the  original  application.  The 
guideline  is  an  annex  to  the  ICH 
guideline  entitled  "StabiUty  Testing  of 
New  Drug  Substances  and  Products." 
DATES:  Efiiective  June  9. 1997.  Written 
comments  may  be  submitted  at  any 
time. 

ADDRESSES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research.  Food  and 


Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Guiragos  K. 

Poochikian,  Center  for  Drug 

Evaliiation  and  Research  (HFD- 

570),  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-827- 

1050. 
Regarding  ICH:  Janet  J.  Showalter. 

Office  of  Health  Affairs  (HFY-20), 

Food  and  Drug  Administration. 

5600  Fishers  Lane,  Rockville.  MD 

20857.  301-827-0864. 
SUPPlfMENTARY  MIFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  difiierences  in  technical 
requirements  for  drug  development 
among  regiUatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
fit>m  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  docvunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  fit>m  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  March  6, 
1996  (61  FR  9060),  FDA  published  a 
draft  tripartite  guideline  entitled 
"Stability  Testing  for  New  Dosage 


Forms."  The  notice  gave  interested 
persons  an  opportunity  to  submit 
comments  by  ]une  4, 1996. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  at  the 
ICH  meeting  held  on  November  5, 1996. 

In  the  Federal  Register  of  September 
22. 1994  (59  FR  48754).  FDA  published 
a  guideline  entitled  "Stability  Testing  of 
New  Drug  Substances  and  Products." 
The  guideline  addresses  the  generation 
of  stabihty  information  for  submission 
to  FDA  in  new  drug  appUcations  for 
new  molecular  entities  and  associated 
drug  products.  For  biotechnological/ 
biological  products,  see  "QuaUty  of 
Biotechnological/Biological  Products: 
Stability  Testing  of  Biotechnological/ 
Biological  Products"  (60  FR  43501. 
August  21. 1995). 

This  guideline  is  an  annex  to  that 
guideline  and  addresses  the  generation 
of  stability  information  for  new  dosage 
forms  for  submission  to  FDA  by  the 
owner  of  the  original  application,  after 
the  original  submission  for  new  drug 
substances  and  products. 

This  guideline  represents  the  agency's 
current  thinking  cm  stability  testing  for 
new  dosage  forms.  It  does  not  create  or 
confier  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  appUcable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed  and,  where 
appropriate,  the  guideline  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guideline.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guideline  is  available  on 
the  Internet  using  the  World  Wide  Web 
(WWW)  (http://www.fda.gov/cder/ 
guidance.htm). 
The  text  of  the  guideline  follows: 


Stability  Testing  for  New  Dosage  Forms 

1.  General 

This  document  is  an  annex  to  the  ICH 
Harmonized  Tripartite  Guideline  on  Stability 
Testing  of  New  Drug  Substances  and 
Products  and  addresses  the  recommendations 
on  what  should  be  submitted  regarding 
stability  of  new  dosage  forms  by  the  owner 
of  the  original  application,  after  the  original 
submission  for  new  drug  substances  and 
products. 

2.  New  Dosage  Forms 

A  new  dosage  form  is  defined  as  a  drug 
product  which  is  a  different  pharmaceutical 
product  type,  but  contains  the  same  active 
substance  as  included  in  the  existing  drug 
product  approved  by  the  pertinent  regulatory 
authority. 

Such  pharmaceutical  product  types 
include  products  of  different  administration 
route  (e.g.,  oral  to  parenteral),  new  specific 
functionality/delivery  systems  (e.g., 
immediate  release  tablet  to  modified  release 
tablet)  and  different  dosage  forms  of  the  same 
administration  route  (e.g.,  capsule  to  tablet, 
solution  to  suspension). 

Stability  protocols  for  new  dosage  forms 
should  follow  the  guidance  in  the  parent 
stability  guideline  in  principle.  However,  a 
reduced  stability  database  at  submission  time 
(e.g.,  6  months  accelerated  and  6  months 
long-term  data  from  ongoing  studies]  may  be 
acceptable  in  certain  justified  cases. 

Dated:  May  2, 1997. 
William  K.  Hulibani. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-12157  Filed  5-8-97;  8:45  am] 

BILUNG  CODE  41S0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

UDoduH  No.  94N-0155] 

Raport  on  Food  and  Drug 
Administration  Nutrition  l.abellng 
Information  Study — December  1996, 
Raw  Fruit/Vegetabies  and  Raw  Fish; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUKMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  report  entitled  "Food 
and  Drug  Administration  Nutrition 
Labeling  Information  Study — December 
1996,  Raw  Fruit/Vegetables  and  Raw 
Fish."  This  report  summarizes  survey 
data  on  actions  taken  by  food  retailers 
to  provide  consumers  with  nutrition 
labeling  information  for  raw  fruit, 
vegetables,  and  fish.  This  report  is 
mandated  by  the  Nutrition  Labeling  and 


Education  Act  of  1990  (the  1990 
amendments). 

DATES:  Comments  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  comments 
and  requests  for  single  copies  of  the 
report  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville,  MD  20857. 
Comments  and  requests  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Copies  of  the 
document  will  be  available  at  cost  bonx 
the  Freedom  of  Information  Staff  (HFI- 
35),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  rm.  12A-16, 
Rockville,  MD  20857.  The  report  and 
received  comments  are  available  for 
public  examination  at  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  T.  Crane,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5615. 
SUPPLEMENTARY  INFORMATKM:  The  1990 
amendments  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
to  require,  among  other  things,  that 
under  section  403(q)(4)  of  the  act  (21 
U.S.C.  343(q)(4)),  FDA  do  the  following: 
(1)  Identify  the  20  most  fiequenUy 
consimied  raw  finit,  vegetables,  and  fish 
in  the  United  States;  (2)  establish 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  raw  fruit,  vegetables, 
and  fish;  and  (3)  issue  regulations  that 
define  "substantial  compliance"  with 
respect  to  the  adherence  by  food 
retailers  with  those  guidelines. 

In  the  Federal  Reguter  of  November 
27, 1991  (56  FR  60880),  FDA  responded 
to  those  requirements  by  publishing  a 
final  rule  on  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  (corrected 
on  March  6,  1992  (57  FR  8174)).  In  the 
Federal  Register  of  August  16, 1996  (61 
FR  42742),  FDA  published  another  final 
rule  that  revised  the  guidelines  and 
updated  the  nutrition  labeling  values  for 
the  voluntary  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish.  This  action 
made  the  labeling  under  the  voluntary 
nutrition  labeling  program  more 
consistent  with  mandatory  nutrition 
labeling  of  other  foods  regulated  by 
FDA. 

FDA  lists  the  20  most  frequentiy 
consumed  raw  fruit,  vegetables,  and  fish 
in  §  101.44  (21  CFR  101.44).  In  §  101.45 
(21  CFR  101.45).  FDA  set  forth 
guidelines  on  how  these  foods  are  to  be 


nutrition  labeled.  Under  these 
guidelines,  nutrition  labeling 
information  may  be  provided  by  food 
retailers  in  the  parts  of  their  stores 
where  raw  fiuit,  vegetables,  and  fish  are 
sold.  Information  may  be  made  available 
in  signs,  posters,  brochures,  notebooks, 
or  leaflets  and  may  be  supplemented  by 
video,  live  demonstration,  or  other 
media. 

In  §  101.43  (21  CFR  101.43),  FDA 
defines  "substantial  compliance"  to 
mean  that  at  least  60  percent  of  the  food 
retailers  sampled  in  a  representative 
survey  provide  nutrition  labeling 
information  (as  specified  in  the 
guidelines)  for  at  least  90  percent  of  the 
foods  that  they  sell  that  are  included  on 
the  listing  of  the  most  frequentiy 
consumed  raw  fruit,  vegetables,  and 
fish.  FDA  makes  separate 
determinations  of  substantial 
compliance  for  raw  fruit  and  vegetables 
collectively  and  for  raw  fish 
(§  101.43(a)). 

Section  403(q)(4)(C)  of  tiie  act 
directed  FDA  to  issue  a  report  30 
months  after  enactment  of  the  1990 
amendments  that  includes  a 
determination  of  whether  there  is 
substantial  compliance  with  the 
agency's  implementing  regulations.  The 
act  also  states  that  if  substantial 
compliance  is  achieved  by  food 
retailers,  FDA  is  to  reassess  voluntary 
labeling  compliance  every  2  years.  If 
substantial  compliance  is  not  achieved, 
FDA  is  to  propose  to  require  that 
nutrition  information  be  provided  by 
any  person  who  offers  raw  fruit  and 
vegetables  or  raw  fish  to  consumers 
(section  403(q)(4)P)(i)  of  the  act). 

In  the  Federal  Re^ster  of  May  18, 
1993  (58  FR  28985),  and  May  5,  1995 
(60  FR  22400),  FDA  announced  tile 
availability  of  reports  that  found  that, 
under  the  standeud  in  §  101.43,  there 
was  substantial  compliance  by  food 
retailers  in  the  provision  of  nutrition 
labeling  information  for  raw  fruit, 
vegetables,  and  fish.  These 
determinations  were  based  on 
compliance  surveys  that  were 
conducted  in  Novemlwr/December  of 
1992  and  1994.  For  both  time  periods, 
aggregate  percentages  (i.e.,  percentages 
over  all  stores  sampled)  for  both  raw 
fruit  and  vegetables  and  for  raw  fish 
showed  that  approximately  three- 
fourths  of  the  retail  food  stores  surveyed 
provided  the  voluntary  nutrition 
information. 

Because  substantial  compliance  was 
achieved  in  1995,  section 
403(q)(4)(C)(ii)  of  the  act  requires  that 
FDA  reassess  voluntary  labeling 
compliance  and  issue  a  report  in  1997. 
FDA  is  now  announcing  that  this 
reassessment  has  been  done.  The  results 
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of  this  reassessment  are  set  forth  in  the 
report  entitled  "Food  and  Drug 
Administration  Nutrition  Labeling 
Information  Study— December  1996, 
Raw  FruitA^egetables  and  Raw  Fish." 

Based  upon  the  results  of  this  study 
that  was  conducted  under  contract,  FDA 
once  again  concludes  that  substantial 
compliance  by  food  retailers  in 
providing  nutrition  labeling  information 
for  raw  fruit  and  vegetables  and  for  raw 
fish  has  been  met.  C5n  a  store  count 
basis,  more  than  70  percent  (73.0 
percent  for  raw  produce  and  71.2 
percent  for  raw  fish)  of  the  sampled 
stores  selling  raw  fruit,  vegetables,  and 
fish  voluntarily  provided  nutrition 
labeling  information  in  an  appropriate 
manner  for  these  raw  foods. 

Data  were  also  reported  on  an  all 
commodity  volxune  (ACV)  basis.  ACV 
data  are  weighted  estimates  that 
represent  annual  store  sales  volumes 
and  reflect  the  percent  of  the  mariiet 
serviced.  ACV  data  approximate  more 
representatively  than  store  coimts  the 
percent  of  the  population  exposed  to  the 
nutrition  labeling  information.  ACV 
values  were  higher  than  those  for 
sampled  store  counts. 

For  raw  fruit/vegetables,  stores  in 
compliance  accoimt  for  77.8  percent  of 
the  annual  sales  of  all  food  stores.  For 
raw  fish,  stores  in  compUance  account 
for  74.0  percent  of  the  annual  sales  of 
all  food  stores.  A  possible  interpretation 
of  these  data  is  that  about  three-fourths 
of  U.S.  consumers  are  exposed  to 
nutrition  labeling  information  for  raw 
fruit,  vegetables,  and  fish.  Because  many 
consumers  shop  in  more  than  one  store, 
the  actual  level  of  consimier  exposure  is 
most  likely  to  be  even  higher. 

FDA  will  again  survey  retail  stores  in 
1999  to  determine  whether  substantial 
compliance  in  the  provision  of 
voluntary  labeling  information  for  raw 
fruit,  vegetables,  and  raw  fish  continues 
to  exist.  If,  at  that  time,  substantial 
compUance  is  not  met,  the  agency  will 
propose  to  modify  §  101.43  to  taaks  the 
program  mandatory. 

Dated:  April  30. 1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  97-12158  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[HCFA-R-142] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  propose 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Contained  in 
BFD-393,  Examination  and  Treatment 
for  Emergency  Medical  Conditions  and 
Women  in  Labor,  42  CFR  488.18,  489.20 
and  489.24:  Document:  HCFA-R-142; 
Use:  BPD-393  contains  information 
collection  requirements  for  hospitals 
that  would  seek  to  prevent  them  from 
inappropriately  transferring  individuals 
with  emergency  medical  conditions,  as 
mandated  by  Congress.  HCFA  will  use 
this  information  to  help  assure 
compliance  with  this  mandate.  This 
information  is  not  contained  elsewhere 
in  regulations.  Frequency:  On  occasion: 
Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
7.000:  Total  Annual  Responses:  7,000; 
Total  Annual  Hours  Requested: 
8,818,577. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 


number,  to  Paperwork@hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis 
Blank.  Room  C2-26-17.  7500  Security 
Boulevard.  Baltimore,  Maryland 
21244-1850 

Dated:  May  1. 1997. 
Edwin  J.  Glatxel. 

Director,  Management  Analysis  and  Maiming 

Staff,  Office  of  Financial  and  Human 

Resources. 

(FR  Doc.  97-12072  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instltuta  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  Initial  Review 
Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  F — 
Manpower  and  Training  Subcommittee. 

Date:  June  18-20, 1997. 

Time:  June  16—6:30  p.m.  to  Adjournment, 
June  19,  20 — 8:00  a.m.  to  Adjoununent. 

Place:  St.  James  Hotel.  950  24th  Street. 
N.W.,  Washington.  DC  20037. 

Contact  Person:  Mary  Bell.  Ph.D.,  Scientific 
Review  Administrator,  National  Cancer 
histitute.  NIH,  6130  Executive  Blvd.  Room 
611A.  Bethesda.  MD  20892.  Telephone:  301- 
496-7978. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prof>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 


Supptnt;  93.398,  Cancer  RaMucfa  Manpower; 
93.399.  Cancer  Control) 

Dated:  May  6. 1997. 
LaVevBS  Y.  Spi  liigHsM. 
Committee  t4anagement  Ofpcv,  NIH. 
(FR  Doc.  97-12234  Filed  »-6-97;  8:45  am) 
MJJMQ  COOC  4i4*-*t-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiitas  of  Health 

Natenal  Heart.  Lung,  and  Wood 
InstHiila;  Notioa  of  a  Cloaad  Maattng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.^.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  trfSEP:  Sleep  Academic  Award 
Review. 

Ztoto:]uDel7.1997. 

Time;  9KK)  a.m. 

Place;  Holiday  Inn  Chevy  Chase.  Qwvy 
Chaae.  Maryland. 

Contact  Penon:  Louise  P.  ConnaB.  Ph.D., 
Two  Rockledge  Center,  Room  7180. 6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)  435-0270. 

Purpoae/Agenda:  To  review  and  evaluate 
grant  applications. 

The  maetiiig  will  be  cloaad  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(cHB).  Title  5  U.S.C 
AppUcaationa  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commncial  property  such  as 
patentable  material  and  personal  infonnation 
coocaniing  individuals  associated  with  the 
applications  and/or  proposals,  the  disdocuie 
of  which  would  constitute  a  clearly 
unwaiianted  invasion  of  personal  privacy. 
(Catalog  of  Fedanl  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  5. 1997. 
LaVeraa  Y.  StriagfieU, 

Committee  Management  Officer,  NIH. 
(FR  Doa  97-12231  Filed  5-a-97:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  iniuiuiaa  oi  naoiin 

National  inamuio  oi  cnvironnianw 
HaaHh  Sdanoaa:  NoHca  of  CkMMd 


Pursuant  to  Section  lQ(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 


National  Institute  of  Enviranniental 
Health  Sciences  Special  Emphmriit  Panel 
(SEP)  meetings:  * 

Maine  of  SEP:  Review  of  ConisraDce  Gnnts 
(Rl3s).  (Telephone  ConfiBrenoe  Call). 

arfa:Mayl2.1997. 

Tlune:  1:00  pan. 

Place:  Natiooal  Institute  of  EnvirainDanlal 
Health  Sdenoes,  North  Campus.  Buildiiw  1 
Ctmfawnce  Room.  Research  Triangle  PaA, 
NC  27709. 

Contact  Penan:  Dr.  )ohn  Btman,  National 
Institute  of  Envinumsntal  Health  Sdwiffw. 
P.a  Box  12233.  Rasaaidi  Triai^  Pak.  NC 
27709.  (919)  541-1446. 

Puipom/Agm>da:  To  review  and  evaluate 
grant  appUcettoDs. 

Morne  of  SEP:  Genetic  Toxicity  Testily  in 
Rodents. 

Dote:  May  19. 1997. 

Time:  1:00  p.m. 

Hace:  National  Institute  of  Bnvinomental 
Heahh  Sciences.  South  Campus.  Buildii« 
101.  Cranfaienoe  Room  lOlA.  Rasaatch 
Triangle  Park.  NC  27709. 

Ctmtact  Penon:  Ot.  )ohn  Bmun.  NiOianal 
Institute  of  Environmental  Haahh  Sdenoae. 
P.O.  Box  12233.  Research  Triai^  Park.  NC 
27709.  (919)  541-1446. 

Puipoee/Agenda:  To  review  and  evaluate 
contract  ptopueala. 

Mune  of  SEP:  Mouse  Sub-chromoaomal 
UtiA  Paint  Probea.  (TelrahoDe  ConfBrance 
CaU). 

Dote:  May  22. 1997. 

Time:  104M)  a.m. 

Flooe:  National  Institute  of  Bnviranmaotal 
Health  Sciences.  North  Campus.  Building  17, 
Room  1713.  Research  Triai^jle  Park.  NC 
27709. 

Contact  Penon:  Dr.  John  Bratm,  National 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  Research  Triangle  Park.  NC 
27709.  (919)  541-1446. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  uese  meetings  due  to  the 
urgent  need  to  meet  timing  liniit»Hnn« 
imposed  by  the  grant/contract  review  and 
funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  Corth  in 
sees.  S52b(cM4)  and  552b(cM6).  Title  5  U.S.C 
Grant  applications  and/or  propoaals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  persmial  inCocmation 
concerning  individuals  asaociated  with  die 
applications  and/or  proposals,  the  diadocure 
of  which  would  constitute  a  deariy 
unwrananted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113.  Biological  Response  to 
Environmental  Agents;  93.114.  ^ipliad 
Toxioological  Research  and  Testing:  93.115. 
Biometiy  and  Riak  Estimation:  93.894. 
Resource  and  Manpower  Oevelopment. 
National  Institutes  of  Hsalth) 

Dated:  May  S.  1997. 
LaVamaY.i 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 


iiBoonai  HMUuiOT  Of  nMRn 
iwDOfWi  TOuniw  on  i 


Pursuant  to  Section  10(d)  of  die 
Fedflfal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hneby  given  of 
the  following  meeting: 

None  of  Committee:  National  Institute  on 
Daafaaasaiid  Other  Communication 
Diaotdafs  %MciaI  Emphasis  Panel 

Oa«R)nMS.19e7. 

Tine:  11  am  to  adjournment. 

Place:  6120  Executive  Bhrd..  Rodcville  MD 
20692.  (talephaoe  confnnce  caU). 

Conlocr  finaon:  Richard  S.  Fiahar.  PhD.. 
Scientific  Review  Administrator.  NnXJy 
DBA/SRB.  EPS  RooB  400C  6120  Executive 
Boulevard.  Bethesda.  MD  20892-7180. 301- 
406  6693. 

Ptupoee/Agmda:  To  review  and  evaluate 
grant  applications, 

The  meeting  vrill  be  cloeed  in  aonordance 
with  the  provMons  set  forth  in  aactioas 
552b(cX4)  and  5S2b(cX6).  Title  5.  United 
Stales  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  tiede  secrets  or  commeiual 
piupeity  sudi  as  patentable  malarial  and 
personal  infonnation  concerning  individuals 
associated  with  the  applicatiaos  and/or 
propoaals.  the  diadosura  of  which  would 
constitute  a  dearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Asaistanre 
Program  No.  93.173  Biological  Research 
Related  to  Daafiiess  and  rnmnmiiif  h«ii 
Disorders) 

Dated:  May  6. 1997. 
LsVsimY.! 


Committae  ManagBment  Officer.  NIH. 
(FR  Doc.  97-12235  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

fc|-a|-  M  ■■  s ***-  -* — ^  axM.MAAk 

NODOMi  msDiMM  Of  noonn 

nODOflOl  BIOUUIMOn  MOOflOl 


Committee  liiajtagunent  Officer.  NHL 
(FR  Doc  97-12232  Filed  5-8-97: 8:45  am) 


Pursuant  to  Section  10(d)  oi  the 
Federal  Advisory  Committae  Act.  as 
amended  (5  U.SX1  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Paipoee/Agenda:  Paer  review  ol  a  concept 
statement  for  a  proposed  request  far  contract 
propoaal  (RFP). 

Name  of  Committae:  National  Instituts  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel 

Date  of  MbsIuv:  May  9. 1997  (T^sphona 
oonnraDoe). 
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Time:  1:00  p.m. 

Place  ofMeeUng:  Willco  Building.  6000 
Executive  Blvd..  Bethesda.  MD  20892-7003. 

Contort  Person:  Sean  O'Rourke.  6000 
Executive  Blvd.  Suite  409,  Bethesda.  MD 
20892-7003,  301-443-2861. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552(c)(9)(B),  Title  5  U.S.C.  The  discussions 
could  reveal  confidential  the  specific  details 
of  future  requests  for  contract  proposals 
(RFPs).  the  disclosure  of  which  would 
significantly  frustrate  implementation  of  the 
agency's  proposed  contract  activities. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cjrcle. 
(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants; 
National  Iiutitutes  of  Health) 

Dated:  May  6. 1997. 
UVcraa  Y.  StringfieU. 
Committee  Management  Officer.  NIH. 
(FR  Doc,  97-12236  Filed  5-8-97;  8:45  am) 
MUMO  OOOC  4140-«1-M 
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commercial  property,  such  as  patentable 
material,  and  personal  information 
concer&ng  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine.  8600  Rockville 
Pike,  Bethesda.  Maryland  20894, 
telephone  number  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 

Dated:  May  6. 1997. 
UVenie  Y.  StringfieM, 
Committee  Management  Qffitxr,  NIH. 
[FR  Doc.  97-12233  Filed  5-8-97;  8:45  am] 

MLUNQ  COM  SMO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  institutes  of  Health 

Natlonai  Ubrary  of  Medicine;  Notice  of 
Meeting  of  ttie  Biomedicai  Ubrary 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  June  19-20, 1997,  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine.  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland. 

The  meeting  on  June  19  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496-4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  522b(c)(4)  and  552b(cK6), 
Title  5  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  on  June  19  will  be 
closed  to  the  pubic  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applicants  from  11  a.m.  to 
approximately  5  pjn.,  and  on  June  20 
from  8:30  a.m.  to  ad}oummenL  These 
^>plications  and  the  discussiea  could 
leveal  confidential  trade  secsets  or 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings  and  Correction  of 
Meeting  Notices 

Pursuant  to  Public  law  92-463,  notice 
is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I)  in  May  and 
June  and  correction  of  meeting  notices 
for  the  SAMHSA  Center  for  Substance 
Abuse  Prevention  (CSAP)  National 
Advisory  Council  and  Special  Emphasis 
Panel  I  (SEP  I)  in  May. 

With  regard  to  the  SEP  I  meetings 
being  announced,  a  summary  of  the 
meetings  and  a  roster  of  the  members 
may  be  obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89.  Rockville,  Maryland 
20857.  Triephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C.  552b(cK6)  and  5  U.S.C 
App.  2.  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 


Meeting  Dates:  May  28-29. 1997. 

Place:  Embassy  Suites  Hotel.  Boardroom 
Suite  217, 1250  22nd  Street.  NW., 
Washington.  D.C. 

Closed:  May  28. 1997,  8:30  a.m.-5«)  pjn. 
May  29. 1997, 8:30  a.m.-adjoumment. 

Panel:  Center  for  Mental  Health  Services 
Cooperative  Agreement  to  Evaluate  Housing 
Approaches  for  Persons  with  Serious  Mental 
Qlness. 

Contact:  Walter  Sloboda,  Room  llC-22. 
Parklawn  Building,  Telephone:  (301)  594- 
2197  and  FAX:  (301)  443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  June  8-12, 1997. 

Place:  Sheraton  City  Center  Hotel.  Dupont 
Conference  Room,  1143  New  Hampshire 
Avenue,  NW.,  Washington,  D.C. 

Closed:  June  8. 1997. 6:00  p.m.-8:00  p.m.. 
June  9-11, 1997, 8:30  a.m.-S:00  p.m.,  June 
12, 1997, 8:30  a.m.-adjoumment 

Panel:  Center  for  Mental  Health  Services 
Cooperative  Agreement  for  an  HIV/ AIDS 
Behavior  Prevention/Intervention  Model  for 
Young  Adults/ Adolescents  and  Women. 

Contact:  Wendy  B.  Davis,  Room  17-89, 
Parklawn  Building.  Telephone:  (301)  443- 
9913  and  FAX:  (301):  443-3437. 

Summary  of  Correction  Notices 

Public  notice  was  given  in  the  Federal 
Register  on  April  9, 1997  (Volume  62, 
Number  68,  page  17199)  that  the 
SAMHSA  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Coimcil  would  be  meeting  on  May  22, 
1997  at  the  Marriott  Residence  Inn, 
Bethesda.  Maryland.  The  date  of  this 
meeting  has  subsequentiy  been  changed 
to  May  21-22. 1997. 

The  agenda  of  the  meeting  and  the 
contact  for  additional  information 
remain  as  announced,  with  the 
following  exception.  A  portion  of  the 
meeting  will  include  a  presentation 
about  the  Center's  procurement  plans. 
Therefore,  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator.  SAMHSA,  in 
accordance  with  Titie  5  U.S.C. 
552b(cH3)  and  5  U.S.C  App.  2,  section 
10(d). 

Meeting  Date(s):  May  21-22, 1997. 

aosed:  May  21. 1997. 1:00  p.m.-2:00  p.m. 

Open:  May  22. 1997, 8:30  a.m.-5:00  p.m. 

In  addition,  in  the  same  Federal  la^ater. 
public  notice  was  given  that  the  Special 
Emphasis  Panel  I  (SEP  I)  would  be  meeting 
on  May  19-21. 1997.  at  the  Residence  Inn— 
Betheada.  Maryland.  The  dates  of  this 
meeting  have  subsequently  changed  to  May 
20-22, 1997.  The  agenda  and  hours  of  the 
cloaed  session  of  the  meeting  and  the  contact 
for  additional  information  remain  as 
announced. 


Dated:  May  5, 1997. 
IwlLipMr. 

Committee  Management  Officer.  Stibetanae 

Abuae  and  Mmtal  Health  Services 

AdnUnktratton. 

(FR  Doc  97-12154  Hied  5-8-97;  8:45  ami 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

tPodtMaFW  4200  M  eOj 

NoHosof  Prepoaad  Infonnalfon, 
Collsetion  for  Public  Comment, 


AQENCY:  Office  of  the  Assistant 
Seoetaiy  for  Commuuity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  Proposed  Information 
Collecticm  for  Public  Comments. 


t:  The  proposed  infonnation 
coUection  requirement  for  the 
Historically  Black  College  Program 
described  below  will  be  sulnnitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  tlw 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due:  July  8, 1997. 
AOOncsSES:  interested  pers<nis  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refw  to 
the  proposal  by  name  and/or  CMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaiscm  Officer,  Shelia  E.  Jones. 
Department  of  Housing  k  Uiixan 
Develoimient,  451  7th  Street,  SW,  Room 
7230,  Washington,  DC  20410. 
FOR  nmTHER  MFORMATION  OONTACT: 
Deloras  Pruden  or  John  Simmons  of  the 
Histtwically  Black  Colleges  and 
Universities  Program,  202-708-1590 
(this  is  not  a  toll-free  number). 


aupw  newTART  wrowmTiOM.  Tlie 
Depeztmant  wrill  submit  the  propoaed 
infonnatioo  coUection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chu>ter  35.  as  amended). 

This  Notice  is  solidtiog  comments 
frtnn  members  of  the  public  and  afbcted 
agencies  coDceming  the  propoeed 
collection  of  inicmnaticni  to:  (1)  Evaluate 
Mfhether  the  propoaed  collection  of 
infonnatioo  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wdiether  the 
information  «dll  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnaticm;  (3)  Rnh«nr» 
the  quality,  utility,  and  clarity  of  the 
inionnatian  to  be  collected;  and  (4) 
Minimis  the  btuden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  coUection 
tedmiques  or  other  forms  of  information 
technolagy,  e.g.,  permitting  electronic 
submissiaii  of  reqwnaes. 

This  Notice  also  lists  the  foUowing 
inftnmatioa: 

Title  ofPropoBol:  Historically  Blade 
Colleges  and  Universities  (HBCUs) 
Program. 

OMB  Control  Number,  if  applicable: 
2506-122. 

Description  of  the  need  for  the 
information  and  propoeed  use: 
AppUcation  infcvmation  is  needed  to 
determine  competition  winners  i.e. 
w^ch  HBCUs  are  the  most  capable  of 
achieving  the  HUD  HBCU  Program 
Objective  'To  Expand  their  role  and 
efEsctiveness  in  addressing  omununity 
devefopment  needs,  induding 
neighboiiiood  revitalization,  housing 
and  economic  development  in  their 
localities,  consistent  with  the  purposes 
of  titie  I  of  the  Housing  and  Community 
Development  Ad  of  1974".  The 
appUcation  for  the  competition  requires 


the  oompletioD  of  form  llUD-40076 
HBCU  which  indudes  a  Stradanl  Fofrn 
(SR)  424.  "AppUcation  For  Fedard 
Aseistanoe"  and  a  Standard  Form  424B, 
Aasuranoes — Non^onstniction 
Programs.  After  awards  are  made, 
grantees  are  required  to  submit  quaiterty 
reports  so  that:  their  performance  can  be 
evaluated;  (2)  their  progieas  in 
achieving  tlie  program  ot^ective  can  be 
meesured;  and  (3)  documentation  can  be 
gathered  for  the  prqiaratitm  of  reports 
including  the  annual  report  for  tbe 
Depertment  of  Education.  The  quarteriy 
reports  require  the  suhmissian  of  the 
SF-269A  and  fanns  HUD-Ml.l  and 
661.1. 

The  existing  approval  granted  under 
OMB  Number  2506-122  is  due  to  wqpin 
on  Septembo'  30, 1907. 

Agency  fonn  niunbera,  if  applicable: 
Farms  HUD-441.1,  HUD-661.1  and 
HUD-40076HBCU. 

Afemiwrs  of  affected  public: 
Historically  Black  Colleges  and 
Universities. 

Estimation  of  the  total  numbers  o/ 
hours  needed  to  prepare  the  information 
coUection  including  number  of 
respondents,  frequency  <rf  response,  and 
hours  of  response:  These  are  104  HBCUs 
eligible  to  apply  for  the  HUD  HBCU 
Program.  The  Department  estimates  that 
each  appUcant  wiU  use,  an  average  of 
forty  (40)  hours  to  prepare  an 
appUcatiim.  Winners  of  the  competition 
will  be  required  to  submit  quarterly 
reports,  a  final  report  and  perform 
recordkeeping.  The  Department 
estimates  that  each  grantee  wiU  use  an 
average  of  seven  (7)  hours  per  quarter  to 
complete  quarterly  reports,  an  average 
of  four  (4)  hours  to  complete  a  final 
report,  and  an  average  of  thirty-t%vo  (32) 
hours  to  do  recordkeeping.  See  number 
of  respondents,  frequency  of  respooae, 
and  hours  of  response  below. 


• 

Number  of 
reapuiHJenls 

Nuiterofre- 

le^mnoBni 
frequency 

ToWannMi 

Hours  per 
response 

ToMhoura 

Aplplcalions 

Rnel  leport 

Recordkeeping  ....„ 

104 
16 
16 
16 

1 
3 

1 
1 

104 
48 
16 

40 

7 

._  4 

32 

4.100 

336 

64 

512 

5.072 
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Status  of  the  proposed  information 
collection:  Extension  of  a  previously 
approved  collection. 

AadMirity:  Section  3506  of  the  Paperwork 
RBduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
•samendad. 

Dated:  May  2. 1997. 
lacqaiaLcwfaig, 

General  Deputy  Assistant  Secretary. 
(FR  Doc.  97-12082  Filed  S-a-97: 8:45  ami 
■ajuNQ  COM  4aie-at-M 


DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Dodm  Na  FR-4235-N-02] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Conuniinity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urt)an  Development. 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  70a-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPtaeVTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Steward  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  egencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Older  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  8»-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
revievAd  by  the  landholding  agencies. 


and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  periods  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-fr^e  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimify  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless-  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  its  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 


provides  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  ARMY:  Mr.  JeffHolste, 
CECPW-FP,  U.S.  Army  Center  for 
Public  Works.  7701  Telegraph  Road, 
Alexandria,  VA  22310-3862;  (703)  428- 
6318;  AIR  FORCE:  Ms.  Barbara  Jenkins, 
Air  Force  Real  Estate  Agency  (Ara-MI), 
Boiling  Air  Force  Base,  112  Luke 
Avenue,  Suite  104,  Building  5683, 
Washington  DC  20332-8020;  (202)  767- 
4184;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  EX:  20405;  (202)  501-2059; 
NAVY:  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  (These  are  not 
toll-&«e  numbers). 

Dated:  May  1, 1997. 
Jacquie  M.  Lawing, 

General  Deputy  Assistant  Secretary. 

Title  V.  Federal  Surplns  Piupeity  Program 
Federal  Regiater  Report  for  05/Da^7 

Suitable/Available  Properties 

Buildings  (by  State) 

Building  8-3641 

Fort  Bragg 

Fort  Bragg  28307- 

Landholding  Agency:  Army 

Property  Number  219710025 

Status:  Unutilized 

Comment:  960  aq.  ft,  aluminum  trailer, 

needs  repair,  possible  asbestos  and 

leadpaint,  off-site  use  only 

Colorado 

BIdg.  T-6016,  Fort  CarM>n 
Ft.  Carson  Co:  El  Paso  Co  80913-5023 
Landholding  Agency:  Army 
Property  Number  219710136 
Status:  Unutilized 

Comment:  2988  sq.  ft.,  needs  repair,  most 
recent  use — community  center,  off-site  use 

Georgia 

Bldg.  1009 

Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number  219710229 
Status:  Excess 

Comment:  2341  sq.  ft.,  wood,  needs  rehab, 
off-site  use  only 

Bldg.  T-293 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710230 

Status:  Excess 

Comment:  5220  sq.  ft,  most  recent  use- 
admin.,  needs  major  repairs,  off-site  use 
only 

Bldg.  T-957 

Fort  Stewart 

Hinesville  Co:  Uberty  GA  31314- 


Landholding  Agency:  Army 
Property  Number  219710231 
Status:  Excess 
Comment:  6072  sq.  ft.,  most  recent  i 

storage,  needs  major  repairs,  off-site  use 

only 

Bldg.  T-963 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710232 

Status:  Excess 

Comment:  3108  sq.  ft.,  most  recent  use— veh. 

maint  shop,  needs  major  repairs,  off-site 

use  only 

Bldg.  T-1055 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710233 

Status:  Excess 

Comment:  3114  sq.  ft,  most  recent  use — 

storage,  needs  major  repairs,  off-site  use 

only 

Bldg.  T-1092 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710234 

Status:  Excess 

Comment:  180  sq.  ft,  most  recent  use — 

storage,  needs  major  repairs,  off-site  use 

only 
Bldg.T-8072 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219710235 
Status:  Excess 
Comment:  109  sq.  ft,  most  recent  use — 

storage,  needs  major  repairs,  off-site  use 

only 

Bldg.  19109 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710236 

Status:  Excess 

Comment:  600  sq.  ft.,  most  recent  use- 
power  plant,  needs  major  repairs,  off-site  ~ 
use  only 

Hawaii 

Bldg.  P-953 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Niunber  219710119 
Status:  Unutilized     " 

Comment  882  sq.  ft.  metal,  good  condition, 
off-site  use  only 

Bldg.  P-594 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219710120 

Status:  Unutilized 

Conunent:  882  sq.  ft  metal,  good  condition, 

off-site  use  only 
Bldg.  P-225 

Fort  Shaffer  Military  Reservation 
Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219710121 
Status:  Unutilized 


Comment:  330  sq.  ft,  most  recent  use — 
storage,  requiras  complete  cleaning,  off-site 
use  only 

Maine 

Reserve  Ctr.  Bldg.  ft  Land 
Bridgeton  Memorial  US  Army  Reserve  Center 
Depot  Street 

Bridgton  Co:  Cumberland  ME  04009-1211 
Landholding  Agency:  Army 
Property  Number  219710122 
Status:  Unutilized 

Comment  4484  sq.  ft,  1-stoiy.  brick  on  3.65 
acres 

Maintenance  Bldg. 

Bridgeton  Memorial  US  Army  Reserve  Center 
Depot  Street 

Bridgton  Co:  Cumberland  ME  04009-1211 
Landholding  Agency:  Army 
Property  Number  219710123 
Status:  Unutilized 

Comment:  1325  sq.  ft,  l-story,  brick,  most 
recent  use — vehicle  maintenance  shop 

Missouri 

4  Bldgs. 

Fort  Leonard  Wood 

83, 8^,  89  Cable  Street 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219710124 
Status:  Unutilized 
Conunent:  1236  sq.  ft  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

fiunily  quarters 

Fort  Leonard  Wood 

38  Bldgs. 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1-16, 18, 20.  22.  24.  26-29, 31,  33- 

45  Depuy  Street 
Landholding  Agency:  Army 
Property  Number  219710125 
Status:  Unutilized 
Comment:  1083-1485  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use — £amily  quarters 

14  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1-5,  7,  22,  24,  26.  28. 30.  32. 34. 

36  Diamond  Street 
Landholding  Agency:  Army 
Property  Number  219710126 
Status:  Unutilized 
Comment:  1083-1454  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use — Gaimily  quarters 
32  Bldgs. 

Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1-17, 19,  21,  23,  25,  27,  29,  31.  33. 

35,  52,  54,  56,  58, 60,  62  Elwood  Street 
Landholding  Agency:  Army 
Property  Number  219710127 
Status:  Unutilized 
Comment:  1083-1454  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use — Csmily  quarters 
4  Bldgs. 

Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 


Location:  1,  3,  5,  7  Epps  Street 

Landholding  Agency:  Army 

Property  Number  219710128 

Status:  Unutilized 

Comment:  1083  sq.  ft  each,  needs  repair. 

presence  of  asbestos,  most  recent  use 

Camily  quarters 

46  Bldgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  Indiana  Street 
,  Landholding  Agency:  Army 
Property  Number  219710129 
Status:  Unutilized 
Comment:  1083-1454  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use — bmily  quarters 

14  Bldgs. 

Fort  Lronard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  Young  Street 
Landholding  Agency:  Army 
Property  Number  219710130 
Status:  Unutilized 
Comment:  1083  sq.  ft  each,  needs  repair. 

presence  of  asbestos,  most  recent  use— 

Camily  quarters 

Bldgs.  T-2340  thni  T2343 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Ntunber  219710138 
Status:  Underutilized 
Comment:  9267  sq.  ft.  each,  most  recent 

use — storage/general  purpose 

New  Jersey 

57  Family  Housing  Units 

Fort  Dix,  Laurel  Hill 

Ft  Dix  Co:  Burlington  NJ  08640-5505 

Landholding  Agency:  Army 

Property  Number  219710238 

Status:  Underutilized 

Comment:  42  imit8=4604  sq.  ft,  1  unit=3453 

sq.  ft,  9  units=3064  sq.  ft.  5  units=2480  sq. 

ft,  needs  rehab,  presence  of  asbestos/lead 

base  paint  off-site  use  only 

New  York 

Reserve  Center 

Sgt  H  Graver  R  O'Connor  USARC 

303  N.  Lackwama  Street 

Wayland  Co:  Steuber  NY  14572- 

Landholding  Agency:  Army 

Property  Number  219710239 

Status:  Unutilized 

Comment:  17102  sq.  ft,  good  condition 

Motor  Repair  Shop 

Sgt.  H.  Graver  H.  O'Connor  USARC 

303  N.  Lackwama  Street 

Wayland  Co:  Steuber  NY  14572- - 

Landholding  Agency:  Army 

Property  Number  219710240 

Status:  Unutilized 

Comment:  1325  sq.  ft.,  good  condition 

Reserve  Center 

PPC.  Robert  J.  Manville  USARC 

1205  Lafayette  Street 

Ogdensburg  Co:  St  Lawrence  NY  13669- 

Landholding  Agency:  Army 

Property  Number  219710241 

Status:  Unutilized 

Comment:  11,540  sq.  ft,  good  condition 


UMI 
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US 


Motor  Repair  Shop 

PFC  Robert  J.  Manville  USARC 

1205  Lafiyette  Street 

Ogdensbuig  Co:  St  Lawrence  NY  13669- 

Landholdioqg  Agency:  Army 

Property  Number  219710242 

Status:  Unutilized 

Comment:  2524  sq.  ft.,  good  condition 

BIdg.  T-96.  Fort  Drum 

Ft  Drum  Co:  JefEsrson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  219710243 

Status:  Unutilized 

Comment  11263  sq.  ft,  most  recent  use — 
storage,  needs  rehab,  off-site  use  only 

Bldg.  T-4690,  Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number.  219710244 

SUtus:  Unutilized 

Comment:  2395  sq.  ft,  most  recent  use- 
admin.,  needs  rehab,  o£f-site  use  only 

North  Carolina 

Building  A-3672 

Fort  Bragg 

Foit  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219710026 

Status:  Unutilized 

Conunent  30  sq.  ft,  guard  shack,  needs 
repair,  possible  asbisstos  and  leadpaint,  off- 
site  tise  only 

Oklahoma 

Building  T-266 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710027 

Status:  Unutilized 

Comment  2,419  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  use— classroom,  ofiF- 

site  use  only 
Building  T-267 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710028 
Status:  Unutilized 
Comment  2,419  sq.  ft,  possible  asbestos  and 

leadpaint.  most  recent  use — storage,  off-site 

uaeonly 
Building  T-596 
FortSiU 

Lawrton  Co:  Comanche  OK  73503-5100 
i^iMJtiftMing  Agency:  Army 
Property  Number  219710029 
Status:  Unutilized 
Comment  744  sq.  ft,  possible  asbestos  and 

leadpaint  moat  recent  use — storage,  off-site 

use  only 
Building  P-1016 
FortSiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710030 
Sutus:  Unutilized 
Conmient:  115  sq.  ft,  possible  asbestos  and 

leadpaint  moat  recant  use— utility,  off-site 

use  only 
Building  P-1453 
FortSiU 

Uwton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710031 


Status:  Unutilized 

Comment  648  sq.  ft,  possible  asbestos  and 
leadpaint.  most  recent  use— range/target 
house,  off-site  use  only 
Building  T-1601 
FortSiU 

La%vton  Co:  Comanche  OK  73503-5100 
Lamlholding  Agency:  Army 
Property  Number  219710032 
Status:  Unutilized 

Comment:  5.258  sq.  ft,  possible  asbestos  and 
leadpaint  most  recent  use— chapel,  off-site 
use  only 
Bmlding  P-1800 
FortSiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710033 
Status:  Unutilized 

Comment:  2,545  sq.  fl.,  possible  asbestos  and 
leadpaint,  most  recent  use — miUtary 
equipment,  off-site  use  only 
BuUding  P-1805 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710034 
Status:  Unutilized 

Conunent  106  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recant  use — utiUty,  off-site 
use  only 
BuUding  P-1806 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710035 
Status:  Unutilized 

Comment:  44  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — utUity,  off-site 
use  only 
Building  T-1942 
Fort  SUl 

Lawton  Co:  r.oiiMnrh«  OK  73503-5100 
Landholding  Agency:  Army 
Property  Ntimber  219710036 
SUtus:  Unutilized 

Comment  1,549  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — shop  office, 
off-site  use  only 
BuUding  T-1960 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency.  Army 
Property  Number  219710037 
Status:  Unutilized 

Comment  10,309  sq.  ft,  possible  asbestos 
and  leadpaint  most  recent  use — storage, 
off-site  use  only 
BuUding  T-1961 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710038 
Status:  Unutilized 

Comment  7,128  sq.  ft,  possible  asbestos  and 
leadpaint  most  recent  use— storage,  off-site 
use  only 
Building  T-2035 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710039 
Status:  Unutiliaed 


Comment:  18,157  sq.  ft,  possible  asbestos 
and  leadpaint,  most  recant  tise — storage, 
off-site  use  only 
Building  T-2181 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710040 
Status:  Unutilized 

Comment  2305  sq.  ft,  possible  asbestos  and 
leadpaint.  most  recent  use — office,  off-site 
use  only 
Building  T-2426 
Fort  SiU 

Lai^on  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710041 
Status:  Unutilized 

Comment:  8,876  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — ofBce/storage, 
off-site  use  only 
Building  T-2440 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219710042 
Status:  Unutilized 

Comment:  8,994  sq.  ft,  possible  asbestos  and 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 
BuUding  T-2451 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710043 
Status:  Unutilized 

Comment:  9,470  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — storage,  off-site 
useorUy 
BuUding  T-2607 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710044 
Statiu:  Unutilized 

Comment-  6,743  sq.  ft.,  possible  asbestos  and 
leadpaint  most  recent  use — classroom,  off- 
site  use  oiUy 
BuUding  T-2608 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710D4S 
Status:  Unutilized 

Comment:  6,737  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — classroom,  off- 
site  use  oiUy 
Building  T-2711 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710046 
Status:  Unutilized 

Comment  18.082  sq.  ft.,  possible  asbestos 
and  leadpaint,  most  recent  use — storage, 
off-site  use  only 
BuUding  T-2952 
Fort  SiU 

Lawrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710047 
Status:  Unutilized 

Comment  4,327  sq.  ft.  possible  asbestos  and 
leadpaint.  most  recent  use— motor  repair 
shop,  off-site  use  only 


Building  T-2953 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710048 

Status:  Unutilixed 

Comment:  114  sq.  ft.  possible  asbestos  and 

leadpaint  most  recent  use— storehouae. 

off-site  use  only 
Building  T-3002 
FortSiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710049 
Status:  Unutilized 
Comment:  9,359  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  use— storage,  off-site 

uaeonly 
BuUding  T-3003 
Fort  SUl 

La«vton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710050 
Status:  Unutilized 
Comment  3,239  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  us»— ofBoe/storage, 

off-site  use  only 
BuUding  T-3152 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710051 
Status:  Unutilized 
Comment  3,151  sq.  ft,  possible  asbestos  and 

leadpaint,  moat  recent  use — storage,  off-site 

useoiUy 
Building  T-3153 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710052 
Status:  Unutilized 
Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint.  nKMt  recent  use — storage,  off-site 

use  only 
Building  T-3154 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710053 
Status:  Unutilized 
Comment  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint  most  recent  use— storage,  off-site 

uaeonly 

BuUding  T-3155 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710054 

Status:  Unutiliaed 

Conunent  3,151  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  use — repair  shop, 

off-site  use  oiUy 
BuUding  T-3156 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  2197100S5 
Status:  Unutilized 
Comment  9.359  sq.  ft,  possible  asbestos  and 

leadpaint.  moat  recent  use— storage,  off-site 

useoidy 
BuUding  7-4009 
FortSUl 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number.  219710056 

Status:  Unutilized 

Comment  2317  sq.  ft.  posaiUa  asbestos  and 
leadpaint  meat  recent  use— ckaaroom,  off- 
site  use  only 

BuUding  T-4010 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710057 

Status:  Unutilized 

Comment  2315  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  use— office,  off-site 

uaeonly 
BuUding  T-4011 
FortSUl 

Lawton  Co:  Comanche  OK  73S03-5100 
Landholding  Agency:  Army 
Property  Number  219710058 
Status:  Unutilized 
Comment  9,456  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 
Building  T-4026 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landhtdding  Agency:  Army 
Property  Number  219710059 
Status:  Unutilized 
Comment  9,597  sq.  ft,  possible  asbestos  and 

leadpaint  moat  recant  use — storage,  off-site 

use  only  ^ 
Building  T-4030 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710060 
Status:  Unutilized 
Comment:  9318  sq.  ft,  possible  asbestos  and 

leadpaint.  most  recent  me    storage,  off-site 

useorUy 
BuUding  T-4068 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710061 
Status:  Unutilized 
Qmuient  2.750  sq.  ft  possible  asbestos  and 

leadpaint.  most  recent  uae— ofBce,  oftsito 

use  only 
BuUdiitg  7-4060 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
landholding  Agency:  Army 
Property  Number  219710062 
Status:  Unutilized 
Comment:  2,750  sq.  ft.  possible  asbestos  and 

leadpaint  moat  recent  use    office,  off-site 

use  only 
BuUding  T-4070 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710063 
Status:  Unutiliaed 
Comment  2,750  sq.  ft.  possible  ariwatoa  and 

leadpaint  most  recent  use— ofiBce,  off^ito 

uaeonly 

BuUding  T-4468 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 


Property  Number  219710064 

Status:  Unutilixad 

Conunent  2.262  sq.  ft,  possible  asbestos  and 
leadpaint  most  tacent  iiia    harrarlii.  off- 
site  use  imly 

BuUding  T-4488 

FortSUl 

Lawton  Co:  Comandie  OK  73503-6100 

Iiandholding  Agency:  Army 

Property  Number  219710065 

Status:  Unutilized 

Cnntmanf-  2.974  sq.  ft.  possible  asbestos  and 
leadpaint  moat  raoant  use    stmigs.  off-aite 
uaeonly 

Building  P-5042 

FortSUl 

Lawtim  Co:  Cmnanche  OK  73503-5100 

landholding  Agency;  Army 

Property  Number.  219710066 

Status:  Unutilind 

Comment  119  sq.  ft,  possible  asbaatos  and 
leadpaint  most  recent  use    haatplint.  off- 
site  use  only 

BuUding  T-5093 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100  ' 

Landholding  Agency:  Army 

Piupeily  Number  219710067 

Status:  Unutiliaed 

Comment:  9361  sq.  ft,  possible  asbestos  and 
leadpaint  most  recant  uae — storage,  off-site 
use  only 

BuUding  T-5098 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Iiandholding  Agency:  Army 

Property  Number  219710068 

Status:  Unutilized 

Comment  3,117  sq.  ft,  possible  asbestos  and 
leadpaint  most  recent  uae — storage,  off-site 
useoidy 

Building  T-5099 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710069 

Status:  Unutilized 

Comment  9,279  sq.  ft,  possible  asbestos  and 
leadpaint  moat  recent  uae — thriftahop,  off- 
site  use  only 

BuUding  T-S613 

FortSUl 

UMTton  Co:  Comanche  OK  73503-5100 

IjinHlmlHiiig  Agmif.y.  Army 

Property  Number  219710070 

Status:  Unutilizad 

Comment  3,305  sq.  ft,  possible  asbestos  and 

leadpaint  most  recent  uae— storage,  off-site 

use  only 
Building  T-6227 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710071 
Status:  Unutilized 
riwnimint;  720  sq.  ft.,  poasiUe  asbestos  and 

leadpaint  most  recent  use— range  support 

off-site  use  only 
BuUding  T-6234 
FortSUl 

Uwtcm  Co:  Comanrhe  OK  73503-5100 
Landholding  Agency:  Army 
Property  Niunber  219710072 
^tftus:  Unutiliaed 
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iVl 


Comment:  816  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — range/taiget 
house,  off-site  use  only 

Building  T-6235 

FwtSill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219710073 

Status:  Unutilized 

Comment:  512  sq.  ft.  possible  asbestos  and 

leadpaint.  most  recent  use — range  support, 

off-site  use  only 
Building  T-6236 
FortSUl 

La%«rton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710074 
Status:  Unutilized 
Comment:  512  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — range  support. 

off-site  use  only 
Building  T-6403 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Anny 
Property  Number  219710075 
Status:  Unutilized 
Comment:  512  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — range  support, 

off-site  use  only 
Building  T-6404 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710076 
Status:  Unutilized 
Comment:  512  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — range  support, 

off-site  use  only 
Building  T-640S 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710077 
Status:  Unutilized 
Comment  720  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — range  support. 

off-site  tise  only 
Buildii^  T-6407 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710078 
Status:  Unutilized 
Comment:  240  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — ranse/taiget 

house,  off-site  use  only 
Building  T-6408 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
landholding  Agency:  Army 
Property  Number  219710079 
Status:  Unutilized 
Comment:  64  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — range  support, 

off^ite  use  only 
BuUdii^T-6409 
FortSUl 

Lawtoo  Co:  Comanche  OK  73503-5100 
LandhoMing  Agency:  Army 
Property  Number  219710060 
Status:  UnutUized 
Comment:  816  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use    rangw  support. 

off-site  use  only 


Building  T-6425 

Fort  Sill 

La%vton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710081 

Status:  Unutilized 

Comment:  512  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — range  support, 

off-site  use  only 
Building  T-6427 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710082 
Stattu:  Unutilized 
Comment:  720  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — range  support, 

off-site  use  only 
Building  S-6431 
Fort  Sill 

La%vton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710083 
Status:  Unutilized 
Comment:  848  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — training 

shelter,  off-site  use  only 
10  Buildings 
FOTt  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  T-6432,  T-6435,  T-6436,  T-6437, 

T-6438,  S-«439,  S-6440.  T-6442,  S-6444, 

T-6445 
Landholding  Agency:  Army 
Property  Number  219710084 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use— range 

support,  off-site  use  only 

10  BuUdings 

FortSiU 

Lavrton  Co:  Comanche  OK  73503-5100 

Location:  T-6446,  T-6447,  P-6449,  S-6452, 

T-6452,  S-6453,  T-6455,  P-6460,  P-6463, 

S-«450 
Landholding  Agency:  Army 
Property  Number  219710085 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use— range 

support,  off-site  use  only 

4  BuUdings 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  T-6465,  T-6486,  T-6467,  T-6468 

Landholding  Agency:  Army 

Property  Number  219710066 

Status:  Unutilized 

CcMnment:  various  sq.  ft,  possible  asbestos 

and  leadpaint,  most  recmt  use — range 

support,  off  site  use  only 
Buildiiw  P-6539 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710067 
Status:  UnutUized 
Comment  1,463  sq.  ft,  possible  asbestos  and 

leadpaint.  most  recent  use— office,  off-site 

use  only 
ResCTve  Training 
)ames  T.  Cakar  Reserve  Center 
1500  N  First  Street 
Durant  Co:  Bryan,  OK 
Landholding  Agency:  Anny 


Property  Number  219710245 

Status:  Unutilized 

Comment:  14086  sq.  ft,  good  coimditicNi 

Maintenance  Shop 
James  T.  Coker  Reserve  Center 
1500  N  First  Street 
Durant  Co:  Bryan  OK 
Landholding  Agency:  Army 
Property  Number  219710246 
Status:  Unutilized 
Conunent  needs  repair. 

Texas 

Building  4630 
Fort  Hood 

Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219710088 
Status:  Unutilized 

Comment:  21,833  sq.  ft.,  most  recent  use — 
Admin.,  off-site  use  only 

Washington 

'  11  BuUdings 
Fort  Lewis 

Ft  Le%vis  Co:  Pierce  WA  98433- 
Location:  #E0103-EQ106,  EO306,  E0315- 

E0316,  E0343-E0344,  E0353-E0354 
Landholding  Agency:  Army 
Property  Number  219710143 
Status:  Unutilized 
Comment:  2360  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
BIdgs.  EO109,  EO350 
Fort  liBwis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710144 
Statos:  Unutilized 
Comment:  1165  sq.  ft.,  possible  ariiestos/lead 

paint,  most  recent  use — dayroom,  off-site 

use  only 
BIdgs.  EO120,  E0321.  E0338 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710145 
Status:  UnutUized 
Comment  3810  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use— officer's  quarters, 

off-site  use  only 

5  BIdgs. 

Fortl^ewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  «EOl27,  E0136,  EO302,  BO204, 

BO330 
Landholding  Agency:  Army 
Property  Number  219710146 
Status:  Unutilized 
Comment  2284  sq.  ft,  possible  asbestos/lead 

paint  most  recent  use— offices,  off-site  use 

only 
Bldg.EOl36 
Fort  Lewis 

Pt  Lewis  Co;  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710147 
SUtus:  Unutilized 
Comment  3885  sq.  it,  possible  asbestos/lead 

paint,  most  recent  use— officer's  quarters. 

off-site  use  only 
BIdgs.  E0158.  BO303 
Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  66433- 


Landholding  Agency:  Anny 

Property  Number:  219710148 

Status:  Unutilized 

Comment  1675  sq.  ft,  possible  asbestos/lead 

paint,  most  racent  use— office,  off^ite  use 

oiUy 

Bldgt.  EO202 

FortLe%vis 

Ft  Lewis  Co:  Pierce  WA  96433- 

Landholding  Agency:  Army 

Property  Number  219710149 

Status:  Unutilized 

Comment  962  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  E0312 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  96433- 

Landholding  Agency:  Army 

Property  Number  219710150 

SUtus:  Unutilized 

Comment  3885  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use— offices  quarters, 

off-site  use  oiUy 

Bldg.  E0322 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710151 

Status:  Unutilized 

Comment:  2250  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

oiUy  ^ 
Bldg.  E0325 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710152 
Status:  Unutilized 
Comment  3336  sq.  ft,  possible  ariwstos/lead 

paint,  most  recent  tise — officer's  quartan, 

off-site  use  only 

Bldg.  E0329 

Fort  Lewis 

Ft  Levvis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710153 

Status:  Unutilized 

Conunent  1843  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — office,  oCMte  use 

oiUy 
Bldg.  E0334 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710154 
SUtus:  Unutilized 
Comment:  3779  sq.  ft,  possUile  asbestos/lsad 

paint,  most  recent  use— recreation,  off-site 

useoiUy 

Bldg.  E0335  ^ 

Fort  Lewis  ^ 

Ft  Lewis  Co:  Pierce  WA  96433- 

Property  Number  21«n0155 

SUtus:  Unutilized       ^ 

Comment  2207  sq.  tL.^f^mAlm  asbestos/lead 
paint,  most  racaot  use— diniiig  fHdlity.  off- 
site  use  only 

Bldg.E0347 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  96433- 

Landholding  Agency:  Army 

Property  Numbsr  210710156 


Status:  Unutilixad 

Comment  1800  sq.  ft.  possible  adiestos/lead 

paint,  most  racent  use    office,  off-site  use 

only 
Bldg.  E0349,  EOllO 
Fort  Lewis 

Ft  Lewris  Co:  Pierce  WA  96433- 
Landholding  Agency:  Army 
Property  Number  219710157 
Status:  Unutilned 
Comment  1296  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use    office,  off-site  use 

only 

4  BIdgs. 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  96433- 

Location:  Iffi0351,  EO306.  EO207,  EO108 

Landholding  Agency:  Army 

Property  Number  219710156 

SUtus:  Unutilized 

Comment  1144  sq.  ft.  possible  asbestos/lead 

paint,  most  recant  use — day  romn,  off-site 

useorUy 

BIdgs.  E0352.  EO307 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710159 

SUtus:  Unutilized 

Conunent  992  sq.  ft.  possible  asbestos/lead 

paint  most  recent  use— office,  off-site  use 

only 

Bldg.  E0355 

Fort  Lewis 

Ft  Levvis  Co:  Pierce  WA  96433- 

Landholding  Agency:  Army 

Property  Number  219710160 

SUtus:  Unutilized 

Conunent  2360  sq.  ft.  possible  asbestos/lead 

paint,  most  racent  use— training  bcility, 

off-site  use  orUy 

Land  (by  State) 

New  Hampshire 

Land— 7.97 

Industrial  Park 

Belmont  Co:  Belnap  NH 

landholding  Agency:  Army 

Property  Number  219710118 

Status:  Unutilized 

Comment  7.97  acres,  severe  sloping 

Ohio 

Reoeiw  Site 

Bethany  Relay  SUtion 

Wayne  Co:  Butler  OH  4504O- 

ijinrfhnlrfing  Agency:  GSA 

Property  Number  549720001 

Status:  Surplus 

Conunent  29  acres  with  concrete  bldg.  (1560 

sq.  ft.) 
GSA  Number  1-GR-OH-0726C 

UnsaHaMa 


Buildings  (by  State) 


Bldg.  426.  MaxweU  AFB 

Montgmnery  Go:  MraHgomary  AL  36114- 

3112 
Landholding  AgBnc3f:  Air  Force 
Property  Number  169720027 
Status:  Unutiliasd 
Cmnment  Secured  Area.  Kxtenaive 

detenoration 


Calibmia 

Bldg.  00530 

VandenbargAFB 

Vandenberg  AFB  Go:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Faroe 
Property  Number  169720007 
SUtus:  Unutilized 
Comment  Secured  Area.  Extaosive 

deterioration 

Bldg.  00635 

Vandenberg  AFB 

Vandenberg  AFB  Co:  SanU  Barbara  GA 

93437- 
Landholding  Agencjr:  Air  Faroe 
Property  Number  189720008 
SUtus:  Unutilized 
Comment  Secured  Araa.  Extensive 

deterioration 
Bldg.  00879 
Vaiidenberg  AFB 
Vandenberg  ^FB  Co:  SenU  Barbara  GA 

93437- 
Landholding  Agencjr:  Air  Faroe 
Property  Number  189720009 
Status:  Unutilized 
Comment:  Secured  Area.  Extensive 

deterioration 
Bldg.  1028 
Vandenberg  AFB 
Vandenberg  AFB  Co:  SanU  Barbara  GA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720010 
SUtus:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  01630 
Vandenberg  AFB 
Vandenberg  AFB  Co:  SanU  Barbara  GA 

93437- 
Landholding  Agency:  Air  Farce 
Property  Nuinber  189720011 
SUtus:  Unutilized 
Reeson:  Secured  Area.  Extensive 

deterioration 
Bldg.  01797 
Vandenberg  AFB 
Vandenberg  AFB  Go:  SanU  Barbara  GA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numbez:  189720012 
SUtus:  Unutilized 
Reeson:  Secured  Area.  Extensive 

deterioration 
Bldg.  01830 
Vandenberg  AFB 
Vandenberg  AFB  Go:  SanU  Barbara  GA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720013 
Sutus:  Unutilized 
Reaion;  Secured  Area.  Extensive 

deterioration 
Bldg.  01652 
Vandenberg  AFB 
Vandenberg  AFB  Go:  SenU  Beibara  GA 

93437- 
Landholding  Agency:  Air  Faroe 
Property  Number  186720014 
Status:  Unutilized 
Reason:  Secured  Area.  Extaniive 

detariaratiaD 
Bldg.06446 
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Vandenbeig  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  10003 

Vandenberg  AFB 

Vandenberg  AFB  Ck):  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  10252 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Elarbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720017  * 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  10745 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720018 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  11345 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Land holding  Agency:  Air  Force 
Property  Number.  189720019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive  . 

deterioration 

Bldg.  13219 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  13600 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189720021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  14019 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720022 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  14026 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 


Landholding  Agency:  Air  Force 
Property  Number  189720023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  16162 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720024 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration  . 

Bldg.  16191 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720025 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Florida 

Facility  No.  90520 

Cape  Canaveral  AS 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189720038 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  312,  Patrick  AFB  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number  189720039 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Georgia 

Bldg.  T-1054 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710237 

Status:  Excess 

Reason:  Extensive  deterioration 

Maryland 

Lower  Waldorf  Field  Site 
Waldorf  Co:  Charles  MD  20603- 
Landholding  Agency:  GSA 
Property  Number  549720002 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  4-N-MO-587A 

Montana 

Bldg.  23 

Great  Falls  ANG  Sution 

Great  Falls  Co:  Cascade  MT  59404- 

Landholding  Agency:  Air  Force 

Property  Number  189720030 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  24 

Great  Falls  ANG  Staticm 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720031 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

exploaive  m^erial.  Secured  Area 
Bldg.  28 


Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720032 
Status:  Excess 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material.  Secured  Area 

Bldg.  35 

Great  Falls  ANG  Station 

Great  Falls  Co:  Cascade  MT  59404- 

Landholding  Agency:  Air  Force 

Property  Number  189720033 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  228 
Malmstrom  AFB 

Mabnstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189720034 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  1090 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189720035 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1091 

Malmstrom  AFB 

Malmstrom  AFB  CO:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force        % 

Property  Number  189720036 

Status:  Excess 

Reason:  Seciired  Area 

Bldg.  360 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189720037 

Status:  Excess 

Reason:  Secured  Area 

Nebraska 

Bldg.  606 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landbolding  Agency:  Air  Force 

Property  Number  189720028 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area 

Bldg.  675 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landbolding  Agency:  Air  Force 

Property  Number  189720029 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area 

New  York 

Bldg.  740 

Niagara  Falls  Air  Force  Reserve 
Niagara  Falls  Co:  Ni^ara  NY  14304-5001 
Landbolding  Agency:  Air  Force 
Property  Number  189720026 
Status:  Underutilized 
Reason:  Within  airport  runway  clear  zone, 
Floodway,  Secured  Area 

North  Carolina 

Bldg.  M240,  Camp  Le^eune 

Camp  Leieune  Co:  Onslow  NC  28542-«»4 

Landbolding  Agency:  Navy 

Property  Number  779720024 

Status:  Unutilized 


Reason:  Secured  Area 

Wyoming 

Bldgs.  2565-2571 
F.E  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189720001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldgs.  2564,  2572 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landbolding  Agency:  Air  Force 

Property  Number  189720002 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Wanren  AFB 
2982-2986,  2989,  2991,  2994-2995 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189720003 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

6  Bldgs. 

F.E.  Wanren  AFB 

2768,  2772,  2773,  2993,  2980.  2988 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landbolding  Agency:  Air  Force 

Property  Number  189720004 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Wanren  AFB 

2784,  2762-2764,  2769,  2775,  2777,  2981 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189720005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Warren  AFB 
2785-2786,  2770-2771,  2774,  2776,  2990, 

2992 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189720006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-030-07-1 120-00:  GP7r«17q 

Notice  of  Meeting  Of  Southeastern 
Oregon  Resource  Advisory  Council 

AGENCY:  Vale  District,  Bureau  of  Land 
Management.  Interior. 

ACTKMi:  Meeting  of  Southeastern  Oregon 
Resource  Advisory  Council,  Rangeland 


Health  Standards  and  Guides  subgroup: 
teleconference.  May  27. 1997. 

SUMMARY:  A  meeting  of  the  Southeastern 
Oregon  Resource  Advisory  Council's  - 
Rangeland  Health  Standards  and  Guides 
sub^up  will  be  held  by  teleoonfinence 
on  May  27. 1997  from  8:00  to  10:00  p.m. 
(PDT).  The  teleconference  is  open  to  the 
public;  access  may  be  obtained  at  the 
BLM  OfBce,  ELM.  100  Oregon  Street. 
Vale,  Oregon. 

The  Subcommittee  will  disciiss 
standards  and  guidelines  for  livestock 
grazing  on  public  lands. 

FOR  FURTHER  MFORMATION  COIfTACT: 
Jonne  Hower,  Bureau  of  Land 
Management.  Vale  District,  100  Oregon 
Street.  Vale,  Oregon  97918  (Telephone 
(541)  473-3144. 

Dated:  May  2, 1997. 
Lynn  P.  Findlay, 

iU3M  Ops/Field  Support. 

(FR  Doc.  97-12064  Filed  5-8-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  LstkI  Management 

[111-070-07-1990-00] 

Resource  Advisory  Council  Masting, 
Butts,  Montana 

AGENCY:  Butte  District  Office.  Bureau  of 
Land  Management.  D.O.L 

ACTKM:  Notice  of  Butte  District  Resource 
Advis(»y  Council  Meeting.  Butte. 
Montana. 

SUMMARY:  The  Council  will  convene  at 
10  a.m.  Thursday.  June  12, 1997.  Issues 
that  will  be  discussed  include 
community  based  planning,  review  of 
abandoned  mine  priority  list  for  the 
District,  and  the  Muddy  Creek 
Allotment 

The  meeting  wrill  be  held  at  the  Dillon 
Resource  Area  Office.  1005  Selway 
Drive,  Dillon,  Mmtana. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Council  at  3  p.m.  The 
time  allotted  for  oral  comment  may  be 
limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  District.  106  North 
Paricmont  (P.O.  Box  3388,  Butte, 
Montana  59702-3388;  telephone  406- 
494-5059. 


FOR  FURTHER  9IF0RMATI0N  CONTACT:  Jim 
Owings  at  the  above  address  or 
telephone  number. 

Dated:  May  2, 1997. 
Janaa  R.  Owdnga, 

District  Manage. 

[FR  Doc  97-12065  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managsmsnt 
[CO-930-1430-01;  COC-^OSSq 

Public  Land  Order  No.  72M:  Transfsr 
of  Jurisdiction  of  Rsssrvsd  Fsdsrsi 
Minsral  Intsrsst  to  tiM  National  Pari( 
Servics;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  442.25 
acres  of  reserved  Federal  mineral 
interest  and  permanently  transfers 
administrative  jiuisdiction  to  the 
National  Park  Service  for  management 
as  a  part  of  the  Florissant  Fossil  Beds 
National  Monimient.  The  reserved 
Federal  mineral  interest  is  within  the 
boundary  of  the  Monimient.  This  action 
will  give  the  Park  Service  full 
management  responsibility  of  the 
Monument  and  the  transferred  minerals 
will  be  managed  under  regulations 
appropriate  to  a  national  monument 
EFFECTIVE  DATE:  May  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988).  it  is  (vdered  as  follows. 

1.  Subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the 
following  described  reserved  Fedwal 
mineral  interest  located  within  the 
Florissant  Fossil  Beds  National 
Monument  is  her^y  transferred  to  the 
National  Park  Service: 

Sixtii  Principal  Meridian 

T.  13  S.,  R.  70  W., 

Sec  18,  lot  2; 

Sec  19,  NWV4NBV4; 

Sec  30,  NEVt,  NE'ASW'/i,  and  N</^SEV4. 
T.  13  S.,  R.  71  W., 

Sec  23.  SVJ^Vt. 


aggregate  442.25  acres 


The  areas  described 
in  Teller  County. 

2.  The  resMved  Federal  mineral 
interest  described  in  paragraph  1  is  to  be 
managed  as  a  part  of  the  Florissant 


UMI 


25648 


Federal  Register  /  Vol.  62,  No.  90  /  Friday.  May  9.  1997  /  Notices 


Fossil  Beds  National  Monument  The 
Monument  is  closed  to  operation  of  the 
public  land  laws,  includiag  the  mining, 
mineral  leasing,  and  other  mineral  entry 
laws. 

Dated:  April  25. 1997. 
Bob  AxnMtraag, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-12066  FUed  5-«-97;  8:45  am] 
■UMS  CODE  431»^ia-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-«0-1430-01:  N-61415] 

Notica  of  Propoaed  withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada;  Correction 

AOSCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Correction. 


FOR  FURTHER  MFORMATION  CONTACT: 
Jon  Anderson.  Supervisory  Repayment 
Specialist,  Bureau  of  Reclamation. 
South-Central  California  Area  OfBce, 
2666  North  Grove  Industrial  Drive.  Suite 
106,  Fresno,  California  93727-1551; 
telephone  209-487-5041. 

Dated:  May  5. 1997. 
Robot  F.Stackhonn. 
Regional  Resources  Manage,  Mid-Pacific 
Region. 

[FR  Doa  97-12142  FUwl  5-8-97;  8:45  am) 
MLUNQ  COOE  4310-M-H 


t:  This  action  corrects  an  error 
in  the  land  description  published  as  FR 
Doc.  97-10276  in  the  Federal  Register, 
62  FR  19601,  April  22, 1997.  for  a 
proposed  United  States  Geological 
Survey  withdrawal. 

On  page  19601.  column  2.  line  6  from 
the  bottom,  which  reads  "T.  15  S..  R.  20 
E.."  is  hereby  corrected  to  read  "T.  15 
N..  R.  20  E..". 

Dated:  April  29, 1997. 
WilUna  K.  Stowera, 
Lands  Team  Lead. 
IFR  Doc  97-12070  Filed  5-8-97;  8:45  ami 

■LLMQ  COM  4M0-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Interim  Renewal  Contracts  for  Friant 
DIvialon  Contractor* 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice. 


Notice  is  hereby  given  for  the 
negotiation  of  interim  renewal  contracts 
with  14  of  the  Friant  Division 
contractors.  Central  Valley  Project. 
California,  who  are  parties  to  long-term 
water  service  contracts,  which  were 
recently  declared  invalid  by  the  United 
States  District  Court,  effective  March  1, 
1998.  The  total  annual  quantity  of  water 
aUocated  pursuant  to  these  contracts  is 
in  excess  of  1.3  million  acre-Caet  These 
contracts  will  be  replaced  with  interim 
renewal  contracts  negotiated  pursuant 
to  the  Central  Valley  Project 
Improvement  Act.  Tide  XXXIV  of  Pub. 
L.  102-575. 


DEPARTMENT  OF  JUSTICE 

Raaponaa  to  Comments  to  Department 
of  Justica  Proposed  Reforms  to 
Affirmative  Action  in  FSderal 
Procursmsnt 

AQBICY:  Department  of  Jiutice. 

action:  Notice. 

StJMMARY:  On  May  23. 1996,  the 
Department  of  Justice  published  its 
Proposed  Reforms  to  Affirmative  Action 
in  Federal  Procurement.  61  FR  26042. 
The  Department  reviewed  over  1,000 
comments.  This  report  disciisses  the 
observations  and  concerns  most 
frequendy  expressed,  and  describes  the 
rhAnga«  to  the  proposal  that  were  made 
in  response  to  those  comments.  In 
addition,  the  Federal  Acquisition 
Regulatory  Council  is  today  publishing 
for  comment  proposed  amendments  to 
the  Federal  Acquisition  Regulation  that 
will  implement  the  contracting 
mechanisms  described  in  the  Justice 
Department  proposal. 
FOR  FURTHER  SVORMATION  CONTACT: 
Marie  Gross.  Civil  Rights  Division.  P.O. 
Box  66078.  Washington.  D.C  20035- 
6078.  telefax  (202)  514-8490. 

Introduction 

On  May  23, 1996,  the  Department  of 
Justice  published  its  Proposed  Reforms 
to  Affirmative  Action  in  Federal 
Procurement  61  FR  26042.  These 
reforms  will  ensure  that  the  use  of 
affirmative  action  in  federal 
prociirement  complies  with  the  strict 
scrutiny  standard  discussed  in  the 
Supreme  Court's  decision  in  Adarand 
Constructors,  inc.  v.  Pena.  115  S.  Ct 
2097  (1995). 

The  Justice  Department  received  more 
than  1,000  individual  responses  to  the 
proposal;  many  of  those  contained  a 
niimber  of  di^rent  and  lengthy 
comments.  We  greedy  appreciate  the 
time  and  effort  so  many  individuals, 
companies,  private  organizations,  and 
government  personnel  from  cities, 
states,  and  federal  agencies,  took  to 
respond  to  the  proposal.  The  comments 


raised  many  of  the  difficult  issues  that 
were  considered  during  the  preparation 
of  the  proposal,  as  well  as  many  new 
ones. 

This  report  will  not  summarize  all  the 
comments  that  were  received,  but 
rather,  will  discuss  those  observations 
and  concerns  most  frequendy 
expressed.  The  report  will  identify  the 
changes  we  have  made  to  the  reform 
proposal  both  in  response  to  the 
conunents  and  as  a  result  of  our 
continuing  work  on  the  proposal,  and 
those  issues  that  remain  under 
consideration. 

The  Federal  Acquisition  Regulatory 
Council  is  publishing  today  the 
proposed  amendments  to  the  Federal 
Acquisition  Regulation  (FAR)  necessary 
to  implement  the  proposed  reforms, 
including  procedures  to  implement 
Section  7102  of  the  Federal  Acquisition 
Streamlining  Act  (FASA)  and  to  further 
implement  10  U.S.C.  2323.  These 
statutes  permit  federal  agencies  to  allow 
competitive  advantages,  including  price 
and  evaluation  credits,  in  awards 
involving  small  businesses  owned  and 
controlled  by  socially  and  economically 
disadvantaged  persons  (SDBs).  The 
regulation  explains  how  consideration 
of  social  and  economic  disadvantage 
will  be  made  in  the  contracting  process. 
The  Small  Business  Administration 
(SBA)  will  be  publishing  regulations 
that  describe  the  new  process  by  which 
firms  can  be  determined  to  be  SDBs. 

L  EUgOiility  and  Cnrtlficadon 

A.  Determination  of  Social  and 
Economic  Disadvantage 

Many  of  the  comments  expressed 
concern  that  the  proposal  could  permit 
each  federal  agency  to  determine 
whether  firms  are  owned  and  operated 
by  individuals  who  are  socially  and 
economically  disadvantaged.  The 
primary  concern  was  inconsistent 
decisions  by  difiisrent  agencies,  leading 
to  forum  shopping,  where  firms  would 
search  to  find  the  agency  with  the  most 
lenient  standards.  While  that  possibility 
is  less  of  a  concern  for  persons  who 
belong  to  minority  groups  statutorily 
presumed  to  be  socially  and 
economically  disadvantaged.  ■  the 
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•  Both  FASA  and  10  U.S.C  2323  (which,  in 
lai^u^e  timiUr  to  that  in  FASA,  pennits  the 
Department  of  Defante,  NASA,  and  the  Coast  Guard 
to  uaa  lea*  than  full  and  open  competition  in  order 
to  aid  SDBa)  incutpotate  1^  explicit  refarenca  the 
definilian  of  todal  and  economic  diaadvantage 
contained  in  Sectioa  8(d)  of  the  Small  Buaineaa  Act 
Puraoant  to  Section  B(d),  membef*  of  deaignated 
ptNipa  are  pfeeumed  to  be  both  aocially  and 
acanomicaUy  diaadvantagad;  thoee  preaumptioaa 
ate  rebuttable.  By  contraat,  under  the  aeparata 
pro-am  ttlt^'Uh*^  under  Section  8(a)  of  the  Small 
Bwrineea  Act  (the  8(a)  program),  memben  of 
idanlifiad  youpa  are  rabuttaUy  praaumed  to  be 


concern  expressed  in  quite  a  few 
comments  was  that  individual  agency 
determinations  cotdd  lead  to 
inconsistent  residts  when  persons  who 
are  not  memben  of  "prestmied  groups" 
seek  to  be  determined  to  be  socially  and 
economically  disadvantaged.  The 
comments  almost  universally  suggested 
that  determination  of  social  and 
economic  disadvantage  be  made 
exclusively  by  the  SBA,  which  already 
makes  similar  determinations  under  the 
8(a)  program. 

The  proposal  stated  that  while 
agencies  could  perform  this  fimction 
themselves,  it  also  stated  that  an  agency 
might  wish  to  assign  this  responsibility 
to  SBA.  Consistency  is  a  critical  feature, 
and  the  SBA  is  in  the  best  position  to 
ensure  consistent  application  of 
standards  on  social  and  economic 
disadvantage.  As  a  result,  the  SBA  has 
been  assigned  responsibility  for 
developing  procedures  and  standards 
that  will  govern  federal  determinations 
of  social  and  economic  disadvantage, 
and  Mrill  be  assigned  to  do 
determinations  of  social  and  economic 
disadvantage.  A  system  will  be 
developed  that  wUl  ensure  that  SBA  has 
resources  to  support  this  effort. 

B.  Certification  of  Ownership  and 
Control 

A  number  of  comments  also 
questioned  the  proposal's  decision  to 
rely  on  private,  state  and  local 
organizations  to  make  certffications  that 
a  firm  is  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals.  Those 
comments  urged  the  government  to 
permit  SBA  to  make  that  certffication. 
noting  that  this  approach  woidd  be 
more  efficient  for  SDBs.  As  stated  in  the 
original  proposal,  however,  there 
alrrady  is  an  exhaustive  system  of 
private,  state  and  local  certffiers  of 
ownerahip  and  control  in  place,  and 
creation  of  a  federal  structure  to  perform 
this  process  seems  imnecessary  and 
wasteful. 

C.  Re-certifications 

A  number  of  comments  stated  that  it 
was  imnecessarily  expensive  to  require 
SDBs  to  provide  updated  certifications 
of  ownerehip  and  control  every  three 
yeara.  The  comments  urged  the 
government  to  permit  SDBs  simply  to 
update  their  cotifications  and  to  keep 
the  certification  for  a  longer  period, 
peiiiaps  five  years. 

The  interval  between  certffications 
will  remain  at  three  years.  The  effort  to 
meet  strict  scrutiny  requires  that  the 


focially  disadvantaged,  but  must  establish  that  they 
are  economically  disadvantaged. 


benefits  of  affirmative  action  go  only  to 
those  individuals  and  firms  that  truly 
qualify  for  competitive  advantages.  One 
way  is  to  ensure  that  firms  that  are 
determined  to  be  SDBs  continue  to  be 
eligible  for  that  status.  While  annual 
updates  will  help  that  process,  many' 
firms  imdergo  signfficant  changes 
within  three  years  of  operation. 
Recertffication  of  ownenhip  and  control 
etery  three  years  will  help  to  ensure  the 
acciuecy  of  the  list  of  eligible  SDBs,  and 
thereby  help  to  ensure  that  the 
govenunent's  programs  meet  the 
standards  of  strict  scrutiny.  Every  effort 
has  been  made  to  balance  the  potential 
impact  of  the  certffication  process  and 
the  need  to  ensure  the  validity  of  the 
certffication. 

D.  Use  of  the  Preponderance  of  the 
Evidence  Standard  for  Social  and 
Economic  Disadvantage  of  Individuals 
Who  Do  Not  Qualify  for  a  Presumption 
of  Disadvantage 

As  explained  in  the  proposal,  under 
FASA  and  10  U.S.C.  2323  members  of 
designated  minority  groups  seeking  to 
participate  in  SDB  programs  Ml  within 
the  statutorily  mandated  presumption  of 
social  and  economic  disadvantage 
established  in  Section  8(d)  of  the  Small 
Business  Act  Individtials  who  do  not 
fall  within  the  statutory  presumption 
can  qualify  for  SDB  status  by  proving 
that  the  individuals  who  own  and 
control  the  firm  are  socially  and 
economically  disadvantaged.  Under 
current  SBA  practice  for  certifying 
individuals  tmder  the  8(a)  program, 
those  individuals  who  are  not  members 
of  presimied  groups  must  prove  social 
and  economic  disadvantage  by  clear  and 
convincing  evidence.  The  proposal 
would  change  that  standard  of  proof  to 
a  preponderance  of  the  evidence. 

Many  comments  urged  us  not  to 
change  the  standard  of  proof.  Generally, 
the  comments  asserted  that  lowering  the 
standard  could  permit  companies 
owned  by  individuals  who  are  not  truly 
socially  and  economically 
disadvantaged  to  qualify  as  SDBs  and  to 
win  contracts  that  should  go  to 
legitimate  SDBs.  Those  comments  stated 
that  the  relatively  small  number  of 
federal  procurement  contracts  that  now 
go  to  films  owned  by  minorities 
pursuant  to  affirmative  action  initiatives 
shoidd  not  be  reduced  by  awards  going 
to  non-deserving  firms  owned  by  non- 
minorities. 

There  is  significant  legal  support  for 
the  use  of  the  preponderance  of  the 
evidence  when  an  agency  is 
determining  what  is  essentially  a 
question  of  civil  law.  The  Supreme 
Court  has  held  that  the  preponderance 
of  the  evidence  standard  is  appropriate 


for  most  inquiries  made  in  civil 
litigation,  including  questions  of 
discrimination.  Price  Wateihouse  v. 
Hopkins.  490  U.S.  228,  252-255,  261 
(1989).  See  also  Herman  Sr  Maclean  v. 
Huddleston,  459  U.S.  375,  389-390 
(1983),  in  which  the  Court  indicated 
that  the  clear  and  convincing  evidence 
standard  shoidd  be  limited  to  those  civil 
questions  in  which  "particidarly 
important  individual  interests  or  rights 
are  at  stake,"  and  cited  as  examples 
termination  of  parental  rights, 
involimtaiy  d^  commitment,  and 
deportation.  The  SBA's  inquiry  as  to 
social  and  economic  disadvantage  is 
most  comparable  to  the  discrimination 
inquiry  in  Price  Waterhouse,  which  was 
subject  to  the  preponderance  of  the 
evidence  standard. 

Furthermore,  rhAnging  the  standard  of 
proof  should  not  permit  persons  who 
are  not  tndy  socially  and  economically 
disadvantaged  to  receive  determinations 
of  eligibility  they  do  not  deserve.  The 
burden  of  proof  to  show  that  one  is 
socially  and  economically 
disadvantaged  remains  with  the 
applicant  Carefid  scrutiny  of 
applications  tmder  proper  standards 
will  result  in  rejection  of  imdeserving 
applicants  that  Cad  to  prove  to  SBA  that 
they  are  actually  socially  and 
economically  disadvantaged.  The  SBA 
will  review  diese  applications 
rigorously  to  ensure  that  only  tndy 
deserving  candidates  are  determined  to 
be  SDBs. 

Finally,  some  comments  cautioned  ^ 
that  if  more  non-minorify  firms  became 
SDBs  as  a  result  of  the  lovrer  standard 
of  proof,  reporting  all  SDB  contracts  as 
part  of  the  utilization  of  minorify  firms 
will  over-state  the  nimiber  of  contracts 
actually  awarded  to  minority-owned 
firms.  In  the  event  that  occurs,  the 
General  Services  Administration  (GSA) 
and  other  governmental  agencies  will 
explore  methods  to  ensure  that  only 
contracts  that  are  awarded  to  minority- 
owned  firms  are  reported  as  such  when 
the  utilization  figure  is  compiled  and 
compared  with  the  benchmark. 

E.  Timing  of  Certifications 

At  least  one  inqiury  asked  whether  an 
SDB  needed  to'  have  its  formal 
determination  of  eligibility  before  it 
could  respond  to  a  solicitation  as  an 
SDB,  or  whether  it  wotdd  be  sufficient 
if  the  SDB  had  secured  its  determination 
of  eligibility  by  the  time  the  contract 
actuaUy  was  awarded.  A  nuddle  groimd 
%rill  be  adopted. 

Requiring  all  SDBs  to  have  final 
determinations  of  eligibilify  in  hand 
before  being  able  to  respond  in  any  way 
to  a  solicitation  nught  encourage  firms 
to  sad:  eligibility  on  the  assumption 
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that  they  might  want  to  use  it  at  some 
point  in  the  fiscal  year.  It  is  clear  that, 
at  least  at  the  beginning  of  this  program, 
there  will  be  a  large  number  of  firms 
seeking  to  be  eligible  SOBs,  and  it  is 
important  that  people  not  be  encouraged 
to  seek  that  status  if  they  are  unsure 
whether  they  would  ever  have  occa&ion 
to  use  it. 

The  proposed  regulation  amending 
the  FAR  states  that  the  contracting 
officer  will  specify  in  the  solicitation 
the  date  by  which  each  SDB  must  have 
official  determination  of  eligibility.  That 
date  will  be  early  enough  in  the  process 
to  allow  offerors  a  reasonable 
opportunity,  consistent  with  the  needs 
of  the  prociirement,  to  obtain  a 
determination  of  SDB  status  before  the 
contract  award  process  is  completed. 
The  award  of  a  contract  will  not  be 
delayed  to  permit  a  firm  to  secure  SDB 
status  after  the  date  specified  by  the 
contracting  officer. 

n.  Benchmark  Limits 

A.  Use  of  SMOBE  Data 

The  proposal  states  that  the  system 
will  rely  primarily  on  Census  data  to 
determine  the  capacity  and  availability 
of  minority-owned  fiiins.  A  number  of 
comments  stated  that  the  Census 
Department's  SMOBE  (Survey  of 
Minority-Owned  Business  Enterprise) 
data  are  incomplete.  The  comments 
stated  that  SMOBE  may  not  count 
certain  types  of  corporations  and  has 
other  reporting  problems.  A  number  of 
comments  stated  that  the  government 
should  focus  on  those  firms  that  are 
"ready,  willing  and  able"  to  participate 
in  government  contracting  when 
determining  whether  present  methods 
of  contracting  unfairly  exclude 
minority-owned  firms,  and  that  SMOBE 
or  other  similar  data  may  not  accurately 
describe  the  universe  of  such  firms. 

The  Commerce  Department  has 
addressed  a  number  of  ways  to  fill  in 
information  not  contained  in  SMOBE, 
and  is  refining  those  data.  The 
Commerce  Department  has  also  been 
working  to  determine  the  appropriate 
database,  or  combination  of  databases, 
to  measure  the  availability  and  capacity 
of  existing  minority-owned  firms  for 
purposes  of  establishing  the  benchmark 
figure  for  minority  capacity. 

B.  Use  of  Two-Digit  SIC  Codes 

The  proposal  stated  that  benchmarks 
would  be  established  in  each  two-digit 
Standard  Industrial  Classification  (SIC) 
code.  A  number  of  comments  asserted 
that  two-digit  SIC  codes  were  too  broad 
to  be  used  for  this  piirpose.  Some 
comments  stated  that  the  use  of  two- 
digit  SIC  codes  runs  the  risk  of  yielding 


an  erroneous  vision  of  a  particular 
industry.  For  example,  one  comment 
stated  that  where  minority  firms  in  one 
four-digit  SIC  code  within  the  larger 
two-digit  classification  were  very 
successful,  the  government  might  be 
receiving  an  erroneous  impression  of 
the  state  of  minority  contracting  in  other 
activities  within  that  two-digit  SIC  code 
and  assume  incorrectly  that  minority 
firms  in  those  activities  were  successfSl. 

The  proposal  used  two-digit  SIC 
codes  for  several  reasons.  First, 
available  Census  data  would  not 
support  capacity  estimates  at  the  four- 
digit  level.  Second,  were  the  necessary 
data  available,  it  would  be  extremely 
burdensome  to  implement  benchmarks 
for  all  the  four-digit  SICs  in  which 
federal  contracting  takes  place. 

However,  a  Department  of  Commerce 
analysis  using  the  Federal  Procurement 
Data  System  indicates  that  40  four-digit 
SIC  codes  accounted  for  approximately 
80%  of  dollars  awarded  under  prime 
contracts  above  $25,000  in  FY  1995. 
Thus,  a  suitably  expanded  Survey  of 
Minority-Owned  Business  Enterprises 
could  support  future  use  of  four-digit 
SIC  codes  in  these  industrial  activities. 

C.  Areas  With  Little  Minority 
Availability  and  Capacity 

Several  comments  stated  that,  by 
tying  benchmarks  to  the  existing 
availability  and  capacity  of  minority- 
owned  firms,  the  government  could  be 
continuing  to  exclude  minohty-owned 
firms  from  industrial  areas  in  which 
they  have  had  little  success. 

While  the  benchmark  will  be  based  in 
large  part  on  the  existing  capacity  and 
availability  of  minority-owned  firms, 
consideration  will  also  be  given  to  the 
extent  to  which  the  effects  of  racial 
discrimination  have  impeded  the  ability 
of  minority  individuals  to  become 
entrepreneurs,  and  the  ability  of 
minority-owned  firms  to  grow.  The 
consideration  of  the  effects  of 
discrimination,  as  applied  in  these  and 
other  circumstances,  may  increase  the 
benchmark  beyond  the  estimates  of  the 
present  existence  of  minority-owned 
firms,  particularly  in  those  areas  in 
which  there  is  little  minority  activity. 
The  Commerce  Department  is  still 
working  to  develop  the  statistical 
assessment  of  these  effects  of  racial 
discrimination. 

D.  Exclusion  of  Small  Finns  From  the 
Benchmarks 

The  proposal  stated  that  we  were 
considering,  when  establishing  the 
benchmarks,  excluding  those  firms  that 
are  simply  too  small  to  have  competed 
for  and  won  federal  contracts.  Several 
comments  stated  that  excluding  such 


small  firms  would  freeze  the  effects  of 
discrimination  on  those  firms,  as 
discrimination  has  limited  the  ability  of 
many  minority  firms  to  grow  and 
compete  for  federal  contracts. 

This  comment  may  be  addressed  in 
three  ways.  In  particular  industries,  it 
may  be  appropriate  to  forego  any 
adjustments  in  recognition  that 
discrimination  has  suppressed  firm  size. 
In  others,  the  phenomenon  may  be 
addressed  by  the  assessment  of  the 
effects  of  racial  discrimination  on 
minority  business  development.  And, 
finally,  as  a  practical  matter,  the 
Commerce  Department,  during  its 
analysis  of  benchmarks,  has  identified 
industrial  areas  in  which  very  small 
firms  have  won  contracts,  and  so  there 
may  not  be  a  reason  to  exclude  any 
firms  when  the  benchmarks  are 
calculated  in  some  SIC  codes.  It  is  not 
clear,  at  this  time,  whether  there  will  be 
SIC  codes  in  which  federal  contracts  or 
subcontracts  are  always  so  large  that  an 
exclusion  of  small  firms  is  appropriate. 
That  determination  will  be  made  as 
final  benchmarks  are  established  in  all 
SIC  codes. 

E.  Benchmarks  Should  Consider 
Discrimination  by  the  Private  Sector 

A  number  of  comments  urged 
consideration  of  the  fact  that 
discrimination  has  limited  participation 
by  minority-owned  firms  in  the  private 
sector.  Those  comments  stated  that 
considering  curtailing  or  eliminating 
affirmative  action  when  federal 
contracting  has  reached  or  exceeded 
those  benchmarks  ignores  the  broad 
discrimination  occurring  in  the  private 
sector. 

The  effects  of  private  discrimination 
will  be  reflected  in  the  assessment  of  the 
extent  to  which  discrimination  has 
impeded  the  development  and  growth 
of  minority-owned  firms.  This  factor 
will  be  critical  when  the  assessment  is 
made  in  any  SIC  code  to  curtail  or  even 
eliminate  the  use  of  price  or  evaluation 
credits.  While  affirmative  action  in 
federal  procurement  is  not  a  means  to 
make  up  for  opportunities  minority- 
owned  firms  may  have  lost  in  the 
private  sector,  it  is  intended  to  ensure 
that  federal  procurement  is  a  means  for 
minority-owned  finns  to  secure  full  and 
fair  treatment,  which  may  well  translate 
into  more  success  for  those  firms  in 
private  commercial  efforts. 

F.  Evidence  of  the  Effects  of 
Discrimination 

The  proposal  stated  that  a  statistical 
calculation  representing  the  effect 
discrimination  has  had  on  suppressing 
minority  business  development  and 
capacity  would  be  made,  and  that 


calculation  would  be  factored  into 
benchmarks.  The  Department  of 
Commerce  continues  to  work  to  develop 
this  calculation: 

Regardless  of  the  outcome  of  that 
statistical  effort,  the  effects  of 
discrimination  will  be  considered  when 
utilization  exceeds  the  benchmark  and 
it  is  necessary  to  determine  whether 
race-conscious  measures  in  a  particular 
SIC  code  should  be  curtailed  or 
eliminated.  Before  race-conscious  action 
is  decreased,  consideration  will  be  given 
to  the  effects  discrimination  has  had  on 
minority  business  development  in  that 
industrial  area,  and  the  need  to  consider 
race  to  address  those  effects. 

TEL.  Interaction  of  Benchmarks  and 
Mechanisms 

A.  Reservation  of  Contracts 

The  proposal  stated  that  the  authority 
to  reserve  contracts  for  bidding  by  SDBs 
would  not  be  invoked  for  at  least  two 
years  after  implementation  of  the 
proposed  system.  The  purpose  of  that 
waiting  period  was  to  allow  evidence  to 
accumulate  regarding  the  effectiveness 
of  the  new  system.  The  proposal 
contemplated  that  after  two  years  the 
system  would  be  evaluated  to  consider 
whether  reservation  of  contracts  might 
be  appropriate  if  the  system  clearly  was 
unable  to  remedy  persistent  and 
substantial  underutilization  of  minority 
firms  in  particular  industries  resulting 
from  past  or  present  discrimination. 

Niunerous  comments  suggested  that 
this  two-year  evaluation  period  was  too 
inflexible.  While,  as  stated  in  the 
proposal,  we  believe  that  the  new 
system  should  make  reservation  of 
contracts  unnecessary,  we  also  believe  a 
modification  of  the  proposal  is 
appropriate.  The  determination  whether 
to  consider  reservation  of  contracts  in 
any  industry  should  turn  not  on  the 
lapse  of  any  particular  period  of  time, 
but  on  the  amount  and  strength  of  the 
evidence  regarding  the  effectiveness  of 
the  new  system  in  that  industry.  Thus, 
where  the  Department  of  Conmierce,  in 
consultation  with  the  Department  of 
Justice,  the  General  Services 
Administration,  and  the  Small  Business 
Administration,  finds  substantial  and 
persuasive  evidence  of  (1)  a  persistent 
and  significant  underutilization  of 
minority  firms  in  a  particular  industry, 
attributable  to  past  or  present 
discrimination,  and  (2)  a  demonstrated 
incapacity  to  alleviate  the  problem  by 
using  the  proposed  system,  then  the 
agencies  may  be  authorized  to  reserve 
contracts.  This  is  a  rigorous  standard. 


and  contracts  will  not  be  reserved  until 
it  is  met.2 

B.  Ck>unting  8(a)  Contmcts  Toward  the 
BenchmdA  Limits 

A  number  of  comments  asserted  that 
the  government  should  not  include 
contracts  awarded  pursuant  to  the 
SBA's  8(a)  program  when  determining 
the  amount  of  money  that  has  been 
awarded  to  minority-owned  firms  in 
each  SIC  code.  The  reason,  many 
asserted,  was  that  the  8(a)  program  is 
not  based  on  racial  considerations,  but 
rather  is  a  race-neutral  business 
development  program.  Therefore,  the 
comments  stated,  race  should  not  be 
considered  to  have  been  a  factor  in  the 
award  of  those  contracts.  The  comments 
also  stated  that,  if  achievement  of  a 
benchmari^  is  an  indication  that  there  is 
less  of  a  need  for  affirmative  action 
programs,  we  should  not  count  8(a) 
contracts  because  those  developing 
firms  are  not  fully  competitive,  and  the 
award  of  an  8(a)  contract  is  not  an 
indication  that  the  minority-owned  firm 
would  fare  as  well  in  op>en  competition. 

First,  while  the  8(a)  program  is  a 
business  development  program,  the  race 
of  the  owner  of  a  firm  is  a  factor  in  the 
manner  in  which  a  firm  may  become 
certified  as  eligible  for  an  8(a)  contract. 
Therefore.  8(a)  is  not  an  entirely  "race- 
neutral"  program.  Second,  and  more 
importantly,  these  comments  may 
reflect  a  misunderstanding  of  the 
assessment  that  will  be  made  at  the  end 
of  each  fiscal  year.  As  explained  in  the 
proposal,  the  benchmark  figure  will 
represent  the  extent  to  which  the 
government  would  expect  contract 
dollars  in  particular  industrial  activities 
to  be  awarded  to  minority-owned  firms 
in  the  absence  of  discrimination  or  its 
effects.  The  reason  to  measure  the  extent 
to  which  minority-owned  firms  have 
received  federal  contracts  is  to 
determine  whether  race-conscious 
programs,  like  price  or  evaluation 
credits,  continue  to  be  needed  to  ensure 
that  firms  owned  by  minorities  have  a 
fair  opportunity  to  compete  Cor  and  win 
fednal  contracts. 

This  assessment  must  coimt  all 
contracts  awarded  to  minority-owned 
firms,  whether  through  race-conscious 
programs  or  through  free  and  open 
competition.  Only  by  determining  the 
extent  of  minority  participation  in 
contracting,  and  then  by  determining 
whether  that  participation  has  been 
achieved  through  fiill  and  open 
competition,  race-conscious  action 
programs,  or  by  a  combination  of  die 


'  Thi*  diacuMion  doe*  oot  apply  to  the  8(a) 
program,  which,  aa  daacribad  in  the  prapoeal,  haa 
unique  indicia  of  nanow  t«iinring 


two,  can  we  determine  whether  i 
conscious  programs  ccmtinue  to  be 
needed  in  that  SIC  code.  Therefore, 
when  a  contract  is  awarded  to  a 
minority-owned  firm  through  the  8(a) 
program,  it  must  be  coimted  towards  the 
benchmaric  It  must  be  counted  simply 
because  the  firm  that  was  awarded  the 
contract  is  owned  and  operated  by  a 
minority  individual  or  individuals. 

This  does  not  mean,  however,  that  the 
fact  that  the  contract  was  awarded 
pursuant  to  the  8(a)  program  is 
irrelevant  to  the  question  whether  the 
use  of  race-conscious  action  in  a 
particular  SIC  code  should  continue,  be 
curtailed,  or  even  be  eliminated,  ff  the 
amount  of  federal  contract  money 
aMrarded  to  minority-owned  firms  in  a 
particular  SIC  code  exceeds  the 
benchmark,  the  determination  of  the 
extent  to  which  race-conscious 
measures  may  be  permissible  in  the  next 
year  will  consider  how  the  awards  were 
made.  If  the  benchmark  is  significantiy 
exceeded  in  an  SIC  code,  but  a  large 
percentage  of  minority  contracts  wotdd 
not  have  been  awarded  to  minority- 
owned  firms  without  the  use  of  8(a) 
and/or  price  or  evaluation  credits,  that 
might  indicate  that  the  use  of  price 
credits,  or  even  of  the  8(a)  program, 
should  be  cut  back,  but  not  eliminated. 

Accordingly,  the  fact  that  an  award 
made  to  a  minority-owned  firm 
pursuant  to  8(a)  is  counted  towards  the 
benchmark  does  not  ignore  the  purposes 
of  the  8(a)  program.  The  proposal 
contemplates  continued  use  of  the  8(a) 
program  as  an  effective  means  to 
develop  small  socially  and 
economically  disadvantaged  businesses. 

C  Counting  Subcontracts  Awarded 
Pursuant  to  a  Prime  Contractor's 
Subcontracting  Plan  Toward  the 
Benchmark 

Other  comments  raised  a  similar 
point;  subcontracts  awarded  to 
minority-owned  firms  should  not  count 
toward  the  benchmarks  if  they  were 
awarded  pursuant  to  the  subcontracting 
plan  that  Section  8(d)  of  the  Small 
Business  Act  requires  of  prime 
contractors.  The  comments  stated  that 
they  should  not  be  counted  because  race 
is  not  a  factor  in  the  award  of  the 
subcontract  For  the  same  reasons  that 
contracts  awarded  to  minority-owned 
firms  pursuant  to  8(a)  must  be  counted 
toward  the  benchmark,  subcontracts  to 
minority-owned  firms — ^whether 
awarded  through  race-based  measures 
or  direct  competition — must  be  counted 
as  welL 
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D.  When  Achievmnent  of  the  BenchmaHc 
in  an  SIC  Code  Will  Result  in 
Cuitailmmtt  or  Elimination  of  Race- 
Conscious  Action  in  that  SIC  Code 

A  number  of  comments  requested 
clarification  of  precisely  when 
achievement  of  a  benchmariiL  would 
result  in  curtailment  or  elimination  of 
affirmative  action  measures.  Some  of 
these  OHnments  suggested  a 
misunderstanding  of  the  proposaL 

Achievement  of  a  benchmarii  in  a 
particular  SIC  code  does  not 
automatically  mean  that  race-conscious 
programs,  or  the  use  of  8(a)  contracts, 
will  be  eliminated  in  that  SIC  code.  The 
purpose  of  comparing  utilization  of 
minority-owned  firms  to  the  benchmark 
is  to  ascertain  when  the  efiiocts  of 
discrimination  have  been  overcome  and 
minority-owned  firms  can  compete 
equally  without  the  use  of  race- 
conscious  programs.  Full  utilization  of 
mincmty-OMmed  firms  in  an  SIC  code 
may  well  dep«>d  on  continued  use  of 
race-conadous  programs  like  price  or 
evaluation  credits.  Where  utilization 
exceeds  the  banJunark,  the  Office  of 
Fedwral  Procurement  Policy  (OFPP)  may 
authorize  the  reduction  or  elimination 
of  the  level  of  price  or  evaluation 
credits,  but  cmly  after  analysis  has 
projected  the  effect  of  such  action. 

E.  Ensuring  That  Prime  Contractors 
Actually  Use  SDB  Subcontractors 

A  few  comments  asserted  that  many 
non-minority  prime  contractors  commit 
to  use  SDBs  as  subcontractors  in  order 
to  be  awarded  a  prime  contract,  but  do 
not  actually  use  the  SDBs.  or  use  SDBs 
to  a  lesser  extent  than  proposed. 

The  proposal  addresses  this  problem 
in  a  number  of  ways.  First,  the  extent  of 
an  evaluation  credit  given  to  a  prime 
contractor  increases  as  the  commitment 
to  SDBs  becomes  more  firm.  Prime 
contractors  who  present  written, 
enforceable  subcontracting 
commitments  to  specific  ^Bs  will 
receive  more  consideration  in  an 
evaluation  context  than  those  who 
simply  promise  to  find  SDBs  as 
subcontractors  during  the  course  of  the 
contract.  The  more  enforceable  the 
commitment  to  SDBs,  the  higher  the 
evaluation  credit.  Second,  the  extent  to 
which  a  prime  contractor  has  honored  a 
commitment  to  subcontract  to  SDBs 
may  be  a  fector  when  the  prime 
contractor  bids  on  a  subscMquent 
contract. 

Some  comments  stated  that  it  would 
be  very  difficult  for  prime  contractors  to 
assign  an  SIC  code  to  subcontracting 
opportimities  at  the  bidding  stage,  llie 
proposal  has  a  provision  that  will 
significantly  ease  the  administrative 


burden  of  reporting  subcontracting.  The 
prime  contractor  may  report 
subcontracts  based  on  the  predominant 
SIC  code  of  the  subcontractor.  The 
subcontracting  firm  need  only  report  to 
the  prime  contractor  the  SIC  code  in 
which  it  does  most  of  its  work,  and  the 
prime  may  then  report  that  SIC  code  for 
purposes  of  rep<»ting  subcontracting. 

Several  comments  stated  that  it  would 
be  a  hardship  for  prime  contractors  to 
help  secure  determinaticms  of  eligibility 
for  those  SDBs  it  will  use  as 
subcontractors.  These  cnnments  may 
reflect  a  misunderstanding  of  the 
proposal.  No  prime  contracts  is 
responsible  for  issuing  determinations 
of  eligibility,  or  few  helping  to  establish 
the  eligibility  of  an  SDB  it  proposes  to 
use  as  a  subcontractor.  That  is  the 
responsibility  of  the  SDB.  In  order  to 
receive  a  price  or  evaluation  credit 
based  on  subccmtracting,  however,  the 
prime  contractor  must  demtmstnte  that 
its  conunitment  is  to  eligible  SDBs.  The 
prime,  therefore,  while  not  involved  in 
the  process  of  determining  or  securing 
determinations  of  eligibility  for  SDBs, 
must  ensure  that  when  it  submits  a  bid 
that  seeks  a  price  or  evaluation  credit 
based  on  subcontracting  to  SDBs,  the 
firms  it  identifies  as  SDBs  have  been 
determined  eligible. 

Finally,  a  number  of  comments  urged 
the  government  to  use  mmtoi^protrae 
programs  aggressively.  The  proposal 
mentions  mentoi^protege  programs  as 
one  of  the  outreach  and  technical 
assistance  programs  the  government 
seeks  to  use  to  increase  participation  of 
SDBs  in  federal  contracting.  Mentor- 
protege  programs  have  been  an  effective 
way  of  increasing  participation  of 
minority-owned  firms  in  fiaderal 
contracting,  and  we  are  hopefol  that 
such  programs  wrill  continue. 

F.  Joint  Ventures 

A  nimiber  of  comments  stated  that 
joint  ventures  of  non-minority  and 
minority-owned  firms  provide  the 
minority-owned  firm  an  opportimity  to 
secure  a  share  of  federal  contracts. 
Under  the  proposed  amendments  to  the 
FAR,  joint  ventures  will  be  eligible  for 
price  credits. 

G.  Contracts  for  Commercial  hems 

Several  comments  noted  that  it  would 
be  very  difficuh  to  assess  or  evaluate 
subcontracting  opportimities  imder 
contracts  for  commercial  items.  While 
there  are  difficulties,  commercial  items 
are  covered. 


IV.  MiscellaBeous 

A.  Funding  of  the  7(i)  Program 

Many  comments  expressed  a  concern 
that  while  the  jnoposal  relies 


significantly  on  the  SBA's  7(j)  program 
ttut  provides  technical  and  management 
assistance  to  qualifying  individtuds. 
Congress  has  not  funded  that  program. 
That  concern  is  legitimate,  and  the 
Administration  is  exploring  measures  to 
keep  the  program  viable. 

B.  W(xnen-Owned  Firms 

A  number  of  comments  expressed 
concern  that  the  govnnmait  appeared 
to  ^ve  no  consideration  in  this  proposal 
to  firms  owned  and  operated  by  women, 
despite  the  feet  that  many  women 
entreprmeun  had  endured  the  effects  of 
discrbnination  similar  to  that  suffered 
by  minorities. 

Some  portions  of  the  proposal,  such 
as  the  lowering  of  the  stancurd  of  proof 
for  non-minority  firms  as  SDBs  to 
preponderance  of  the  evidence,  could 
affect  women-owned  firms.  Plainly,  the 
portions  of  the  proposal  that  address  the 
manner  in  which  racenxmscious 
measures  are  permissible  do  not  address 
women-owned  firms  not  owned  by 
minorities.  The  proposal  concentrates 
on  firms  owned  and  operated  by 
minorities  because  the  regulation  will 
implement  Section  7102  of  FASA  and 
10  U.S.C  2323,  and  those  statutes  do 
not  authorize  affirmative  action  for 
women.  Section  7102  permits  the 
federal  government  to  take  affirmative 
action,  including  granting  price  and 
evaluation  credits,  for  "small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individual  *  *  *."That 
provision  refere  to  subsection  (d)(3)(C) 
of  Section  8  of  the  Small  Business  Act 
(15  U.S.C.  637),  which  in  turn  defines 
social  disadvantage  in  terms  of  "racial 
or  ethnic  prejudice  or  cultural  bias." 
Women  are  not  so  designated,  and 
therefore  these  portions  of  the  proposal 
are  limited  to  implementing  affirmative 
action  for  the  minority  groups 
designated  \mder  FASA. 

while  women-o«vned  firms,  per  se, 
are  not  eligible  for  the  price  and 
evaluation  credit  program  enacted  by 
FASA  or  10  U.S.C  2323,  there  are  other 
avenues  by  which  the  federal 
government  tries  to  ensure  that  women* 
o%raed  firms  have  an  equal  opportunity 
to  compete  for  and  win  federal  contract 
dollan.  The  Small  Business  Act  requires 
agencies  to  set  annual  goals  for 
participation  in  contracting  by  women- 
owned  firms.  Women-owned  firms  may 
be  certified  imder  the  8(a)  program  by 
demonstrating  to  the  SBA  that  the  finn 
is  owned  and  operated  by  a  woman  or 
women,  and  that  the  individual  women 
who  operate  the  firm  have  suffered 
social  and  economic  disadvantage 
similar  to  that  suffered  fav  memben  of 
minority  groups.  The  Aaarand  decision 


applies  strict  scrutiny  to  actions  of  the 
federal  government  that  use  race. 
Actions  taken  with  respect  to  gender, 
however,  are  scrutinized  by  a  lesser 
standard  of  review,  and  thus  the  same 
requirements  we  propose  to  ensure  that 
race-conscious  programs  are  narrowly 
tailored  should  not  necessarily  also 
apply  to  programs  for  women. 

C.  Compelling  Interest  for  the  Use  of 
Race-Conscious  Measures 

A  few  comments  questioned  the 
federal  government's  ability  to  use  race- 
conscious  action  in  procurement.  Those 
comments  stated  that  there  was  an 
insufficient  record  of  discrimination  by 
the  government  in  procurement  to 
support  race-conscious  activity. 

When  the  proposal  was  published  in 
the  Federal  Register,  it  was 
accompanied  by  an  appendix  titled 
"The  Compelling  Interest  for 
Affirmative  Action  in  Federal 
Procurement:  A  Preliminary  Stirvey."  61 
FR  26050.  That  report  documented  the 
effects  public  and  private 
discrimination  has  had  on  business 
formation  and  development,  and  the 
way  discrimination  has  hindered  the 
ability  of  minority-owned  firms  to 
compete  for  and  win  federal  contracts. 
The  report  demonstrated  that  race- 
conscious  means  are  still  necessary  to 
ensure  that  minority-owned  firms  have 
the  ability  to  compete  fairly  for  federal 
procurement  dollars. 

Subsequently,  the  Urban  Institute 
published  "Do  Minority-Owned 
Businesses  Get  A  Fair  Share  Of 
Government  Contracts,"  its  survey  of 
the  results  of  numerous  state  and  local 
disparity  studies.  The  Urban  Institute 
found  generally  that  "minority-owned 
businesses  receive  far  fewer  government 
contract  dollare  than  would  be  expected 
based  on  their  availability,"  and  made 
extensive  finriinga  similar  to  those 
published  in  the  Fedovl  Register.  The 
appendix  to  the  procurement  reform 
proposal,  and  the  Urban  Institute's 
study,  demonstrated  that  a  compelling 
interest  warranting  race-conscious 
efforts  in  federal  procurement  remains. 
Mark  L.  Groat. 

Deputy  Chief,  Appellate  Section,  CivU  Rights 
DMsion. 

(FR  Doc.  97-12190  Filed  ^-9-97: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antrltnist  Divsion 

United  StalM  V.  Jeff  Munwy,  el  aL,  Civ 
No.  97-234  MA;  Response  of  the 
United  States  to  PuMic  Commsnts 
Concerning  the  Proposed  Consent 
Decree 

Pursuant  to  Section  2(d)  of  the 
Antritrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(d),  the  United  States 
publishes  below  the  written  comments 
received  on  the  proposed  Consent 
Decree  in  United  States  v.  JeffMulkey, 
et  al..  Civil  Action  No.  97-234  (MA), 
United  States  District  Court  for  Oregon, 
together  with  its  response  thereto. 

Copies  of  the  written  comments  and 
the  response  are  available  for  inspection 
and  copying  in  Room  3235  of  the 
Antitrust  Division,  United  States 
Department  of  Justice,  Tenth  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20530  (telephone  202/ 
514/2481)  and  for  inspection  at  the 
Office  of  the  Cleik  of  the  United  States 
District  Court  for  the  District  of  Oregon, 
United  States  Courthouse,  Madison  & 
Broadway,  Portland,  Oregon. 
Rebecca  P.  Dick, 
Deputy  Director  of  Operations. 

In  die  United  SUtes  District  Court  for 
the  District  of  Oregon 

State  of  Or^in.  ex  rel..,  Attoniey  General 
Hardy  Myen  State  of  Washington,  ex  rel. 
Attorney  General  Chtistine  O.  (ke^rie.  State 
of  California,  ex  re/..  Attorney  Geroral  Daniel 
Lungren,  United  States  of  America,  FlaintifEi, 
v.  Jeff  Mulkey,  Jerry  Hampei,  Todd  Whaley, 
Brad  Pettinger,  Joseph  Speir,  Thomas 
Timmer,  Richard  Sheldon,  Demiis  Stuigell, 
Allan  Gann  and  Russell  Smotherman, 
Defsndante.  Civil  Action  No.  CV  97  234-MA 
United  States'  Response  to  Public  Comments 
FUed:  May,  1997. 

/.  Backgnund 

On  February  11, 1997  the  United 
States  jointly  filed  with  the  states  or 
Oregon,  California  and  Washington  a 
complaint  to  prevent  and  restrain  the 
defendants  from  violating  Section  One 
of  the  Sherman  Act  (15  U.S.C  §  1).  At 
the  same  time,  a  Stipulation  was  filed  in 
which  the  parties  agreed  that  the 
Consent  Decree,  lod^ged  with  the  Court 
in  conjunction  with  the  filing  of  the 
Stipulation,  may  be  filed  and  entered  by 
the  Court  at  any  time  after  the 
expiration  of  t^  sixty  (60)  day  period 
for  public  comment  provided  by  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  §  16  (b)-(h).  The  sixty  day 
public  commoit  period  terminated  on 
April  25, 1997. 

Under  the  Antitnist  Procedures  and 
Penalties  Act  notices  were  published  in 


the  Federal  Register  and  the  Portland 
Oregonian  directing  anyone  who  wished 
to  comment  on  the  Consent  Decree  to 
send  their  conunents  to  the  United 
States  Department  of  Justice  Antitrust 
Division's  San  Francisco  Office.  The 
Antitrust  Division  has  received 
comments  from  the  following: 

1.  Peter  G.  Heckes— Oysterville, 
Washington. 

2.  T.J.  Lindbloom — Roseburg,  Oregon. 

3.  Lyle  Hartzell — ^Westlake,  Oregon. 

4.  Diorothy  Nicholson — Florence, 
Oregon. 

5.  Rita  J.  Sellers — Reedsport,  Oregon. 

6.  Katy  Ellis — Roseburg,  Oregon. 

7.  Delmie  Coffinan — Eugene,  Oregon. 

8.  Travis  Wolf — ^Florence,  Oregon. 

9.  Bill  Bradbury — ^Bandon,  Orc^n. 

10.  Jim  Edson--South  Beach,  Oregon. 

11.  Nick  Furman — Coos  Bay,  Oregon. 
The  United  States  Department  of 

Justice's  Antitrust  Division  has  carefully- 
reviewed  the  cocaments  &T>m  the  above 
individuals  and  has  prepared  this 
response  to  address  issues  raised  in 
those  comments. 

n.  Response  to  Public  Comments 

The  Comments  fall  into  two  principal 
categories:  (1)  There  was  insufficient 
evidence  to  support  the  allegations  in 
the  Complaint;  and  (2)  it  was  not  fair  for 
the  plaintiffs  to  name  only  the 
defendants  in  this  matter  since  there 
were  hundreds  of  other  fishermen  who 
participated  in  the  alleged  tie-up  and 
this  type  of  conduct  has  long  beien 
commonplace  in  the  industry.  The 
comments  criticize  the  actions  and 
behavior  of  the  plaintiffs  in  bringing  this 
case.  None  of  the  comments  discuss  the 
terms  or  impacts  of  the  decree  and,  thus, 
do  not  disaiss  whether  entry  of  the 
Consent  Decree  is  in  the  public  interest 
Collectively,  they  indicate  that 
commercial  crab  fishermen  have 
violated  the  antitrust  laws  for  more  than 
just  the  charged  1995-96  season.  In 
short,  they  support,  rather  than  attack, 
a  finding  that  entry  of  the  Consent 
Decree  is  in  the  public  interest 

The  comments  reflect  in  part  a 
misimderatanding  of  the  antitrust  laws 
and  the  limited  exemptions  gtahted 
fishermen  bom  the  antitrust  laws  by  the 
Fishermen's  Collective  Mariceting  Act 
("FCMA")  (15  U.S.C  §§  521-522).  As " 
pointed  out  in  the  Competitive  Impact 
Statement  filed  in  this  matter,  the 
FCMA  provides  protection  from  the 
antitrust  laws  only  if  fishennen  jointiy 
make  mariieting  decisions  as  memben 
of  a  fish  marketing  association  formed 
pursuant  to  the  terms  of  the  FCMA* 
FCMA  does  not  protect  fishermen  \ 
are  not  members  of  a  fish  1 
association  and  it  does  not  i  ^ 

marketing  association  memhera  wKr 
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enter  into  marketing  agreements  with 
non-members. 

The  comments  also  demonstrate  a 
lack  of  appreciation  for  the  reascms  we 
as  a  nation  have  adopted  and  enforce 
antitrust  laws.  When  sellers  work 
collectively,  they  can  raise  their  prices 
to  artificially  high  levels.  Ahove-mariiet 
prices  inevitably  reduce  overall 
production,  restricting  the  nation's 
output  of  goods  and  services;  on  a  more 
personal  level,  they  can  directly  harm 
individual  consumers.  These  harms  are 
suffidaitly  serious  that  price 
agreements  among  sellers  are  usually 
punished  criminally.  Our  economic 
stm^th,  which  uh^nately  benefits  us 
all.  results  in  no  small  measure  from  our 
consistent  refusal  to  tolerate  price-fixing 
in  any  sector  of  the  economy. 

The  Complaint  alleges  and  the 
plaintifb  wme  prepared  to  prove  at  trial 
that  the  defendants  entered  into 
agreements  to  market  crab  and  either 
vrere  not  members  of  a  fish  marinating 
association  that  had  authority  to  market 
their  crab  or.  if  they  were  members  of 
such  an  association,  entered  into 
agreements  «irith  non-members  to 
mariiet  crab.  In  addition,  they  used 
threats,  coercion  and  intimidation  to 
enfiHoe  the  agreements.  Such 
agreements  and  omduct  are  not 
protected  by  the  PCMA  and  are 
violations  of  Section  One  of  the 
Sherman  Act  As  noted,  the  United 
States  Department  of  Justice  normaUy 
prosecutes  conduct  of  this  type 
criminally.  The  United  States  chose  not 
to  proceed  criminally  in  this  matter 
because  8<Hne  of  the  defmdants 
mistakenly  beUeved  that  their  conduct 
was  not  a  violaticm  of  the  Sherman  Act. 

The  United  States  joined  this  action 
in  wder  to  give  notice  that  the 
defendants'  alleged  conduct  is  not 
permitted  under  federal  law.  The  United 
States  attempted  to  deter  such  conduct 
in  the  early  1980's  when  it  filed  civil 
actions  and  obtained  entry  of  Consent 
Decrees  against  two  northwest  fish 
marketing  associations  in  United  States 
V.  All  Coast  Fisherman's  li4arketing 
Association,  Lnc..  Qv.  #82-233  (Or^on 
1882)  and  United  States  v.  Del  Norte 
Fishermen's  Marketing  Association, 
Inc..  Qv.  #82-3355  (N.D.  Calif.  1984). 
Under  the  terms  of  those  Consent 
Decrees  the  defendant  associations  held 
meetings  in  Crescent  City.  Cahfomia 
and  Charleston.  Oregcm,  attended  by 
their  members  and  other  interested 
fishermen,  at  which  attorneys  explained 
the  applicabihty  of  fisderal  antitrust 
laws  to  the  marketing  of  seafood  by 
commercial  fishermen. 

The  United  States  hopes  that  by 
bringing  this  action  against  individual 
fishonmm.  it  will  succeed  in 


accomplishing  what  those  actims 
sought  to  accomplish — deterring  illegal 
conduct  in  the  future.  The  Conanit 
Decree  provides  the  defendants,  as  well 
as  all  the  other  fishermen  that  may  have 
participated  in  illegal  marketing 
agreements  with  them,  writh  a  guide  as 
to  what  is  not  permissible  under  the 
Sherman  Act.  It  is  hoped  that  in  the 
future  any  defendants  and  other 
fishermen  who  wrish  to  jointly  maricet 
their  crab  will  take  steps  to  determine 
how  they  can  do  so  legally. 

27.  Conclusion 

The  conduct  alleged  in  the  Complaint 
violates  the  Sherman  Act.  The  Consent 
Decree  was  proposed  and  agreed  to  in 
order  to  deter  such  conduct  in  the  future 
and  ensure  compliance  with  the  law.  It 
helps  to  ensure  price  competition 
among  commercial  crab  fishermen. 
None  of  the  comments  have  addressed 
the  terms  of  the  Consult  Decree  or 
demonstrated  that  its  entry  is  not  in  the 
pubhc  interest.  Thus,  entry  of  the 
Consent  Decree  is  in  the  public  interest. 

DMadHay    .  1M7. 

Respectfully  Submitted. 
Christopher  S.  Oook. 
Richard  B.  Cohen. 
Attomeyt.  Antitrust  Division,  US. 
Department  offuttice. 
March  16, 1997. 

Mr.  Qiriitopher  Crook.  Acting  Chief.  U.S. 
Department  of  Justice  Anti-Trust 
Division,  Box  36046, 450  Golden  Gate 
Ave..  San  Francisco,  CA  94102. 

Dear  Mr.  Cook:  As  one  who's  involvement 
in  Oregon's  crab  industry  dates  back  to  197S 
when  I  first  set  foot  on  a  crab  boat  as  a 
coUegB  student  worlung  to  cover  tuition 
costs,  I  find  both  the  official  "spin"  and 
accompanying  media  coverage  of  the  anti- 
trust investigation  and  pending  cases  quite 
disturbing.  If  a  person  were  to  take  all  that 
has  been  written  and  reported  on  the  subject 
at  {ace  value,  it  would  lead  them  to  believe 
that  those  targeted  individuals  are  the 
commercial  fishing  industry's  equivalent  of 
"mafioao's"  and  close  relatives  of  the  Gotti 
hmily. 

To  imply  that  t«ralve  individuals  "illegally 
coospirwl",  "coerced",  "intimidated"  and 
"threatened",  using  "strong-armed  tactics" 
and  "violence"  to  "fix  prices"  and  hold  the 
entire  West  Coast  crab  industry  hostage,  is 
grossly  unfair  and  fitils  to  take  into 
consideration  that  the  historical  nature  of  the 
fishery  and  dynamics  involved.  To  conclude 
that  these  twelve  individuals  alone  had 
enough  influence  to  keep  upwards  of  1000 
fishermen  and  their  vessels  tied  to  the  dock 
in  fear  of  reprisal  is  simply  ludicrous. 

In  short,  the  "tie-up"  at  the  start  of  the 
1995/96  crab  season  (legal  or  otherwise  from 
an  anti-trust  standpoint)  was  a  direct  result 
of  excessive  frozen  inventories  and 
(Hevailing  market  conditions,  and  not  the 
conspiratorial  actions  of  anyone,  fisherman 
or  otherwise.  Right  or  vrrong.  the  process  of 


crabbers  collectively  establishing  an  "asking 
price"  prior  to  setting  their  gear,  with  buyers 
responding  acconlingly,  has  been  going  on 
for  decades  and  actually  helps  to  Mng  a 
certain  amount  of  stability  uid  order  to  a 
situation  that  can  by  nature,  be  intensely 
chaotic  Once  fishing  has  commenced,  stock 
abundance  and  consumer  demand  ultimately 
determine  whether  the  starting  price  will 
hold,  increase,  or  even  drop  as  it  has  in  some 


Crabbers  coast  wide  have  always  held 
these  pre  season  meetings  publidy  and  in 
broad  daylight,  with  no  attempt  to  "plot 
secredy"  w  Wabalar's  definitioa  of 
oooapiracy  and  the  aocusati(ms  associated 
with  this  caae  would  suggest  On  the 
contrary,  all  one  has  to  do  is  go  back  and  read 
the  eariy  December  issues  ol  any  of  the 
coastal  newspapers  during  times  of  "soft" 
markets,  to  find  reported  accounts  oi 
meetings,  confsrenoe  calls,  price  impasses, 
and  yes,  even  strikes.  One  can  only  wonder 
why.  after  all  these  years,  is  this  process 
suddmly  deemed  worthy  of  the  scrutiny  and 
attention  it  has  recently  received,  to  the 
detriment  of  the  entire  industry. 

In  conclusioo.  let  me  say  that  violent  acts 
associated  with  any  activity  should  be 
vigorously  investigated  and  prosecuted 
accordingly.  It's  unfortunate  that  in  this  case, 
it  is  the  anti-trust  laws  that  are  being 
vigorously  applied  to  a  situation  diat  resulted 
from  an  entire  industry's  lack  of  a  clear 
understanding  of  those  laws  as  they  related 
to  their  collective  activity. 

Sincerely, 
NickPurman, 
P.O.  Box  403.  Cooe  Bay.  OR  97420. 

Nair  Ne%vspapeT  and  magazine  article 
notices  have  not  been  reprinted  here. 
iKnwever  they  may  be  inspected  in  Room 
3229,  DeparUnent  of  Justice,  Washington.  DC 
and  at  the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  District  of 
Oregon. 

March  21. 1997. 
Jim  Bdson,  P.O.  Box  518,  South  Beach.  OR 

97366. 
Christopher  S.  Crook,  U.S.  Departnaent  of 
Justice,  450  Golden  Gate  Ave,  Box  36046. 
San  Francisco.  CA  94102. 

Dear  Mr.  Cook:  1  am  outraged  at  what  is 
happening  to  the  crabbing  industry.  Thanks 
to  the  Justice  Departments,  we  crab 
fishermen  will  no  longer  be  able  to  n^otiate 
a  fair  price  for  crab.  The  charges  that  were 
brought  against  the  infunous  12  fisherman 
were  very  umiecessary  and  the  fact  that  they 
%rere  threatened  and  intimidated  into  paying 
far  something  they  did  not  do  is  criminal. 
The  Oregon  Dept  of  Justice  has  handled  this 
investigation  in  a  very  despicable  manner 
and  we  want  these  charges  dropped  against 
all  these  men. 

The  Attorney  Generals  Office  recently 
investigated  the  crab  industry  on  charges  of 
price  fixing  and  coercion.  Apparently,  they 
found  that  12  out  of  over  400  crab  fishermen 
were  involved. 

Actually,  all  4004^  fishermen  were  equally 
guilty  of  all  trying  to  negotiate  a  fair  price. 

Now.  the  AG's  Office  is  allovving  the  1 2 
villains  to  pick  up  the  tab  for  their  botched 
inquiry. 


Since  the  AG.  doesn't  have  a  clue  to  who 
the  bad  guys  are,  it  might  be  wise  to  Hingnnm 
the  problem.  M^be  diere  are  no  bad  guys, 
just  problems. 

Fortunately  for  all  of  us.  2  of  the  villains. 
Scott  and  Charlie  have  enough  wherewithal 
and  fortitude  to  challenge  these  bogus 
charges. 

There  is  something  very  wrong  in  a  system 
that  wrould  punish  qSjalities  such  as  honesty, 
integrity,  and  hard  worii.  All  quaUties  I  have 
personally  observed  in  Chariie  Scfauttpelz 
and  Scott  HartzelL 
JimBdscm. 

Commerciay  Fisherman,  South  Beach.  OR. 
541-S67-3107. 

Bill  Bradbury.  P.O.  Box  1499,  Bandon. 
Oregon  97411,  541-347-9377. 

Mr.  Christopher  S.  Crook.  Acting  Chiet  U.S. 
Department  of  Justica  Anti-trust 
Division.  Box  36046. 450  Golden  Gate 
Ave.  San  Francisco.  CA  94102. 

Re:  Consent  Decree  regarding  Commercial 

Oab  Fleet 

Dear  Mr.  Oook:  From  1980  until  1995. 1 
represented  the  South  Coast  of  Oragon  in  the 
Oregon  Legislature,  serving  as  a  State 
Representative  and  State  ^nator.  During  my 
tenure  I  became  quite  familiar  vrith  the 
operations  and  challenges  of  the  commercial 
fishing  industry  of  Oragon. 

When  I  leaniad  that  12  crab  fishanoMn  had 
been  selected  to  bear  responsibility  for  the 
delay  in  the  1995-96  oao  season.  I  was 
outraged. 

My  outrsge  stems  from  the  fiallovring.  Hrst 
the  practice  of  delaying  the  season  until  a 
price  is  established  between  the  fishennen 
and  the  processors  has  been  going  on  for  over 
30  yeers.  Second,  during  the  delay,  the 
processors  were  either  not  buying  crab  or 
they  offered  a  price  below  tiie  fishermen's 
cost  The  bets  of  this  case  could  easify  be 
interpreted  as  a  "lock  out"  by  theprocessors, 
not  a  "tie  up"  by  the  fishermen.  Third,  over 
95%  of  the  vessels  on  die  coast  did  not  go 
fishing:  to  select  out  12-pe(n>le  for  doing 
what  300  other  fishermen  auo  did  seems 
grossly  unfair. 

The  state  may  characteriia  the  ones 
selected  as  the  leaders,  however,  more 
prominent  leaders,  especially  in  Newrport 
where  a  coast  wide  meeting  was  oiguized 
and  held,  were  not  named  in  this  case.  The 
only  common  characteristic  of  Um  fishermen 
selected  is  that  they  catch  a  lot  of  crah 

I  request  that  you  question  closely  the 
advisaoility  of  entry  of  a  consent  decree  diat 
is  unfiiirly  selective  of  the  defsndants.  is 
widely  perceived  as  unfair  and  that  ignores 
the  liability  of  the  processors  in  creating  the 
situation  in  which  the  fishermen  found 
themselves. 

Mybest, 
Bill  Bradbury. 
March  19. 1997. 

Christopher  S.  Qrook,  Acting  Chief,  U.S. 

Department  of  Justice  Antitrust  Div.,  San 

Prandsco,  Ca  94102. 
Dear  Sir  In  regard  to  the  ten  crab 
fishermen  who  have  been  charged  by  the 
Oregon  Attorney  General's  Office  Mrith  price 
fixi^  and  who  have  agreed  to  pay  a  S9,100 
fine  and  sign  a  consent  decree.  As  you  noay 


know,  Oregon's  anti-tmst  laws  are  more 
stringent  than  Washington,  California  and  the 
Pedml  Government's.  There  is  a  bill  befcne 
the  senate  sponsored  by  Rep.  Terry 
Thompstm,  Newport  (HE  2659)  that  would 
exempt  Fishermen's  marketing  and  trade 
association's  from  Oregon's  anti-trust  laws. 
This  would  put  Oregcm  in  line  with 
Washington.  California  and  the  Federal 
Government  If  this  passes  and  the  Oregon 
Attorney  General  has  stated  he  vriU  not 
(^pose  it  than  the  charges  brought  agiinst 
the  crab  fishermen  would  not  be  illegal  and 
all  charges  should  be  dropped. 

I  am  sendinga  copy  of  notes  from  the 
chairman  of  the  Oregon  Crab  Commodity 
Commission  about  his  meetings  and 
discussions  in  1994  with  die  Oregon 
Assistant  Attorney  General  Andrew 
Aubertine.  It  kxxks  as  if  he  was  just  waiting 
for  an  opportunity  to  bring  charges  against 
the  top  producers  in  the  industry.  Most  if  not 
all  of  the  uabbws  charged  are  members  of 
marketing  associations.  Please  give  this  your 
snious  consideration. 

Sincerely. 
Travis  Wolf, 
B83S9  Hwy  101 N,  Florence,  Or  97439. 

rack  Fotub's  Notas  Kagardii^  Maatf^B 
with  Anbartina 

Summary  of  Initial  Contact/meeting  With  A. 
Aubertine— AG's  Office  OcL-Nav.  1994 

10/12/94— Received  call  from  Port  Orford- 
area  crabber  with  question — Can/how  can 
fishermen  legally  negotiate/establish  ex- 
vessel  price  writh  processors  in  a  timely  and 
orderiy  fnhion  prior  to  the  start  of  the 
season?  Responded  that  I  wrould  check  vrith 
an  attorney  available  to  ODOC  through  AG's 
office,  and  get  back  with  an  answer. 

10/13 — ^Was  disaissing  an  assessment- 
related  collections  issue  writh  Dan 
Rosenhouse  (AG's  office)  on  behalf  of  the 
ODGC,  and  posed  the  fisherman's  question  to 
him.  Dan  said  he  wasn't  comfortable 
providing  an  answer  on  that  type  of  issue, 
but  he  wrould  contact  a  colleague  in  Salem 
who  might  be  better  versed  writh  that  aspect 
of  the  law. 

10/17— Received  a  call  from  Andy 
Aubertine  from  the  AG's  oCBce.  Stated  that  he 
wranted  to  set  up  meeting  in  Salem  to  discuss 
issue  further.  Asked  about  the  (MXXTs  role  in 
preseason  price  process.  Explained  role  as  a 
Cmnmodity  Gnmmission,  stating  that  we 
produced  an  informational  market  summary 
and  disseminated  to  the  industry.  No 
additional  role  in  process. 

10/25 — ^Aubertine  called  again,  saying  that 
"DepL  of  Justice  was  on-board,  and  that  they 
had  a  'game  plan'."  Wanted  to  meet  on  11/ 
3  in  Salam  writh  his  superiors. 

10/26— Aubertine  cdled  to  confirm 
meeting  and  informed  me  to  bring  ODGC 
documrats  (i.e.  minutes,  market  reports). 

10/31 — Aubertine  called  again  and 
scheduled  the  meeting  for  the  2nd. 

11/2— Salem:  Met  widi  Aubertine  and 
subordinate  at  3  pm.  in  his  oCBce. 
Immediately  made  to  fisel  uncomfortable  by 
his  demeanor  and  authoritative  style.  Was 
obviously  on  a  "fishing  expediticm"  and  had 
no  interest  in  responding  to  my  initial 
question.  Asked  a  lot  of  questions  about  the 


industry  in  an  attempt  to  play  "catch-up". 
Was  curious  about  the  role  of  Eureka  FMA 
and  had  never  heard  about  All  Coast  FMA 
Summarized  law  by  saying  diat  only  legal 
wray  to  estriilish  price  wras  "one  on  one" 
benraen  fisherman  and  processor.  Didnt 
know  the  process  of  estaolishing  a  legal 
entity  such  as  an  association,  and  wrasnt  in 
a  position  to  offer  free  legal  advise.  Couldn't 
help  industry  writh  problem  and  suggested 
that  fishermen  hire  a  lawryer  to  answer 
question  in  more  detail,  ^ted  that  Ag's  role 
wras  that  of  enforcement  Indicated  that  be 
wrould  summarize  our  conversation  in 
wrriting.  for  a  fise,  if  he  received  a  wrritten 
request  Tune  is  billed  at  S78/hr  and  $28/hr 
for  an  attorney  and  assistant  accordingly. 

Sununory:  Decided  that  any  furdier  contact 
with  this  individual  would  be  pointless  and 
a  wraste  of  the  Commission's  money.  Had  no 
authority  to  go  any  further  writh  this  issue. 
March  12, 1997. 

Debbie  Coffinan.  35807  WUlama  Vista. 
Eugene,  OR  97455,  (541)  746-476a 

C3uistopher  Crook.  U3.  Department  of 
Justice,  Box  36046,  San  Francisco,  CA 
94102. 

Dear  Mr.  Crook:  I  am  wrriting  to  you  in 
regard  to  the  unconstituticmal  treatment  that 
hM  been  imposed  on  12  coastal  fishermen.  I 
have  read  numerous  articles  and  letters  that 
have  been  directed  toward  the  Attorney 
General's  OfBce.  I  am  sickened  at  how 
corrupt  our  government  has  become  and  even 
more  disheartened  that  Hardy  Meyers  has  not 
stood  up  and  supported  the  fishennen  that 
have  been  threatened,  coerced,  and 
intimidated  by  the  Justice  DepiBtmnit 

Andrew  Aubertine  has  violated  these 
fishennen's  rights.  Fanners  and  fishermen 
are  among  the  hardest  wroiking  people  in  the 
business  community.  Their  products  are  so    - 
perishable,  marketing  them  lias  to  be  done  in 
advance,  not  when  ^ey  have  a  boat  load  of 
crab,  and  a  unpredictable  market  Their 
largest  threat  is  "Mother  Nature".  Storms  and 
unpredictable  weather  were  their  worst 
nightmare  until  the  Attorney  Generals  OfBce 
decided  to  take  down  the  crab  industry. 

How  is  it  that  they  have  selected  thme 
"12"  fishennen?  Who  are  die  fishermen  diat 
originally  called  in  this  complaint?  Are  they 
honor^le  men  wordiy  of  trust?  Has  their 
background  been  investigated?  Out  of 
hundreds  and  hundreds  of  fishermen,  what 
criteria  did  they  use  to  select  the  12 
fishermen  that  have  been  targeted?  Ability  to 
pay  is  what  I  have  beard.  The  men  that  have 
paid  the  setdement  of  $9,100.  Paid  because 
they  were  afraid  diat  fitigation  wrould  cost 
them  their  livelihood  and  devastate  their 
funilies.  They  only  setUed  because  they  wrere 
threaten  to  do  so  lo'  the  A.G.'s  Office,  "niey 
were  not  guilty  of  anything.  Tbey  were  not 
even  diaiged.  They  wrere  railroeded,  pure 
and  simple. 

I  have  lived  in  a  coastal  community  for 
years,  so  I  can  qieak  from  experience  when 
I  say  that  fishermen  are  the  most  honest 
hardworking  people  in  America.  Every  time 
that  they  head  out  to  sea,  they  risk  their  lives. 
I  believe  if  this  injustice  is  not  stopped,  the 
State  of  Oregon  %vill  be  subject  to  a  huge  class 
action  lawsuit  from  the  whole  fishing  fleet 
for  damages  to  the  whole  crabbing  industry. 
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These  fishermen's  civil  rights  have  been 
violated  and  as  a  concerned  citizen  I  ask  you 
to  please  look  into  this  investigation.  1 
believe  the  Justice  Department  is  guilty  of 
numerous  violations,  threats,  coercion, 
intimidation,  and  the  most  terrifying  is 
extortion/ 

Sincerely, 
Debbie  Cofbian. 
March  13, 1997. 

Christopher  S.  Crook,  U.S.  Department  of 
Justice,  Box  36046,  San  Francisco,  CA 

94102. 
re:  crab  fisherman 

Dear  Mr.  Crook:  The  Attorney  General 
didn't  know  which  end  the  ciab  snaps  until 
he  attacked  innocent  Crab  fishermen.  Now  he 
can  expect  to  get  pinched  himself  for  his 
unprofessional  conduct,  threats,  coercion, 
intimidation,  and  extortion.  Their  office 
doesn't  have  a  clue  to  how  the  industry 
operates  and  can't  grasp  the  fact  that  supply 
and  demand  controls  the  market,  NOT  THE 
ATTORNEY  GENERAL!  He  is  leaving  a  trail 
of  more  innocent  victims  up  and  down  the 
coast  suffering  from  harassment  and  threats 
in  order  for  the  department  to  settle  their 
trumped  up  cases.  Our  tax  dollars  in  action 
being  wasted. 

In  1994  Aubeitine  was  asked  by  the  Crab 
Commission.  "How  can  fishermen  legally 
negotiate  a  price  for  crab?  "  Aubertine  stated, 
"I  am  in  the  enforcement  division."  Instead 
of  working  with  the  crab  commission  and  the 
fishermen,  Aubertine  decided  to  take  down 
the  whole  crabbing  industry.  He  claims  the 
fishermen  he  has  charged  with  price  fixing, 
had  hurt  the  economy  and  damaged  the 
consumer  in  Oregon,  Washington,  and 
California,  quite  a  feat  for  12  independent 
crab  fishermen  out  of  1,367  from  all  three 
states.  The  time  in  question,  1995/96  season, 
crab  was  plentiful  and  very  reasonable  to  the 
consumer,  there  were  millions  of  pounds  of 
crab  in  cold  storage. 

How  can  the  Attorney  General  decide 
when  and  at  what  risk  these  fishermen 
should  take,  endangering  their  lives  to 
harvest  crab.  It  is  their  right  to  tie  up  their 
boats  when  ever,  and  for  what  ever  reason 
they  choose.  If  they  choose  not  to  join 
associations,  like  the  A.G.'s  office  is  coOTcing 
them  to  do,  it  is  there  right.  Never  should 
association's  have  more  rights  than  an 
individual. 

It  is  time  for  the  Attorney  General  Office 
to  admit  the  witch  hunt  is  over  and  get  back 
to  work. 

I  would  like  to  see  all  these  charg^as 
dropped  against  these  fishermen  as  the 
Justice  Department  has  violated  these 
fishermen's  civil  rights  as  well  as  denying 
them  due  process  of  the  law  and  used 
extortion,  threats,  and  intimidation  to  coerce 
them  to  settle  when  they  claim  innocence. 

Sincerely, 
Katy  Ellis 

P.O.  Box  87,  Roseburg,  OR  97470. 
Chrispopher  Crook,  Acting  Chief,  San 

Francisco  Office,  Anti-trust  Division, 

Department  of  Justice,  San  Francisco,  CA 

94102. 
Dear  Sir  I  am  writing  to  you  concerning 
the  alleged  price  fixing  by  "The  West  Coast 


Commercial  Crab  Fishermen.  My  interest  has 
risen  daily  from  reading  the  many  public 
editorials  and  watchdogs  newspaper 
accounts.  Somehow  I  don't  think  the  Oregon 
Attorney  General's  Office  is  doing  justice,  the 
more  information  I  receive. 

First  of  all  I  would  like  to  know  how  the 
Fishermen  were  price  fixing  crab  at  $1.25*, 
when  their  fellow  West  Coast  Crabbers  were 
getting  the  same  price  or  more  during  the 
time  frame  in  question.  Please  check  these 
fiacts  for  yourself,  Central  California  Dec. 
1995  crab  price  was  $1.50*.  Puget  Sound 
Washington  Dec.  1995  price  was  $1.25, 
British  Columbia  late  fall  1995  price  was 
SI. 40  U.S.  and  Washington  tribal  price  Dec. 
1995  was  $1.25«. 

The  only  thing  I  could  find  illegal  so  Car 
fiom  the  alleged  boycott,  was  the  apparent 
sabotage  of  a  delivery  truck  in  Brookings,  Or. 
If  this  incident  really  happened  then 
someone  should  have  been  criminally 
charged.  As  far  as  I  know  no  one  has  been. 

Now  the  Oregon  Department  of  Justice  is 
saying  this  investigation  has  cost  hundreds  of 
thousands  of  dollars.  I  ask  myself  is  this 
taxpayers  money  well  spent  After  just 
reading  that  Lawrence  Singleton  struck  again 
and  O.J.  Simpson  purchased  a  mansion  in 
Florida  |}erhaps  there  is  more  injustice  than 
justice  in  our  legal  system. 

The  message  that  I  am  getting  from  the 
newspaper  articles  is  that  perhaps  Oregon 
Assistant  Attorney  General  Andrew 
Aubertine  would  have  fit  better  in  another 
era.  Seem's  to  me  that  I  have  read  about  his 
type  before,  during  the  Roman's  persecution 
of  the  Christians  and  the  17th  century  witch 
hunts. 

In  closing  I  would  like  to  ask  that  the  U.S. 
Department  of  Justice  immediately  dismiss 
this  case,  and  then  see  that  Andrew 
Aubertine  is  reprimanded  for  his  vindictive 
investigation  of  independent  fishermen. 

The  current  price  paid  to  the  fishermen  for 
dungeness  crab  is  $2.50  a  pound.  I  don't 
think  it  takes  a  rocket  scientist  to  figure  out 
that  supply  and  demand  control  the  market 

Sincerely, 
Dorothy  Nicholson, 

1525  West  20th.  Florence,  OR  97439.  Ph.  541- 
997-3149. 

March  6, 1997. 

Christopher  Crook.  Acting  Chief,  San 
Francisco  Office,  Anti-trust  Division, 
Department  of  Justice,  San  Francisco,  CA 
94102. 

Dear  Sir  The  charges  of  price  fixing  by  the 
conunercial  Crabbers  seems  to  me  to  be  an 
uncalled  Cor  attack  on  a  few  hard  working 
fishermen. 

There  are  1363  fisherman  in  Ore.,  CaL,  and 
Washington.  Why  have  only  12  of  these  men 
been  singled  out  and  accused?  Could  12  men 
have  possibly  stopped  all  of  these  fisherman 
frttm  taking  their  boats  out  during  the  1995- 
96  crabbing  season?  I  think  not 

Ten  of  these  men  have  agreed  to  pay  the 
fines  imposed  on  them  in  order  to  avoid 
further  harassment  by  the  Attorney  Generals 
office.  Scott  Hartzell  and  Charley  Schuttpelz 
have  refused  to  pay  off  and  admit  guilt  for 
something  they  are  not  guilty  of. 

Almost  every  year  in  my  memory,  the 
fishermen  and  the  processors  have  haggled 


over  what  a  fair  price  for  crabs  should  be. 
After  a  few  days  a  price  is  set  by  the 
processors  and  the  Crabbers  go  out  to  risk  lifiB 
and  limb  to  bring  in  the  crabs,  and  ho()efully 
made  a  decent  living  at  it 

Why  should  these  fisherman  have  to  pay 
fines  to  pay  the  expenses  incurred  in  a 
lawsuit  that  never  should  have  been  started? 

Perhaps  the  people  in  the  Attorney 
Generals  office  that  stared  this  investigation 
should  have  to  dig  into  their  own  pocket  and 
pay  for  their  own  mistakes.  Unfortunately,  it 
will  be  paid  for  by  we,  the  taxpayers. 

Sincerely, 
Rita  J.  Sellers, 
908  Fir  Ave.,  Reedsport.  Ore.  97467. 

March  1, 1997. 

Christopher  Crook,  Acting  Chief  Anti-trust 

Div.,  U.S.  Depart.  Of  Justice,  San 

Francisco,  California. 
Dear  Sir  The  Oregon  Department  of  Justice 
led  by  Assistant  Attorney  General  Andrew 
Aubertine  has  conducted  a  witch  hunt 
investigation  of  crabbers.  Apparently  once  he 
started  he  felt  he  could  not  stop  until  he 
made  some  pay  for  his  investigation.  He  has 
coerced  and  intimidated  the  fisherman  he 
has  interviewed.  The  statements  that  have 
come  out  of  the  Oregon  Attorney  Generals 
office  by  spokeswoman  Jan  Maigosian  have 
always  said  more  fishermen  may  be  charged. 
With  this  hanging  over  their  heads  and 
leading  questions  some  fishermen  have  been 
coerced  into  saying  what  Mr.  Aubertine  and 
his  other  investigators  wanted  to  hear.  The 
Oregon  Department  of  Justice  has  made  a 
mountain  out  of  a  molehill.  This  whole 
miscarriage  of  justice  by  an  over-zealous 
assistant  attorney  general  should  be  dropped. 
The  ten  fishermen  who  have  signed  the 
consent  decree  and  paid  the  fines,  did  so  not 
because  they  had  done  anything  wrong  but 
because  of  the  huge  attorney  fee's  they  would 
be  Eaced  with. 

Sincerely, 
Lyle  Hartzell 
05821  Canary  Rd.  Westlake.  Or  97493. 

February  19, 1997. 
Box  27,  Oysterville,  WA,  98641. 
Cristopher  S.  Crook,  Acting  Chief,  San 
Francisco  Office,  U.S.  Dept  of  Justice, 
Antitrust  Div.,  Box  36046,  Golden  Gate 
Ave..  San  Francisco.  Calif.,  94202. 
Dear  Mr.  Crook:  It  has  been  very  disturbing 
to  follow  the  escapades  of  Assistant  Attorney 
General  Aubertine  in  his  attempts  to  terrorize 
the  west  coast  crab  Heet  by  trying  to  hang 
price  fixing  charges  on  key  members  of  the 
industry.  If  you  were  to  examine  the  men  he 
singled  out.  you  would  find  that  they  are 
mainly  guilty  of  being  able  to  pay  these 
outrageous  fines — with  income  other  than 
that  of  crab  fishing,  which  has  been  dismal 
this  season. 

It  is  obvious  the  A.G.'s  office  did  not  want 
these  cases  to  go.to  triaL  Could  it  be  lack  of 
evidence?  Iminediately  after  these  fines  were 
levied  it  was  made  abundantly  clear  that  to 
fight  these  charges  could  be  very,  very 
expensive.  If  found  guilty,  not  only  would 
the  fishermen  have  to  pay  the  fines,  their 
lawyers,  but  also  the  exi>enses  of  the  A.G.'s 
office.  This  could  easily  amount  to  over  ten 


times  the  cost  of  the  fine.  Even  with  a  better 
than  a  50%  chance  of  winning  the  case,  the 
odds  %rare  so  stackMl  against  the  fishermen 
most  of  them  simply  signed  oft  With  such 
a  skewered  system  of  justice  who  oould 
predict  what  might  happen. 

Although  I  haven't  crabbed  for  several 
years,  1  have  been  involved  in  the 
commercial  fishing  industry  all  my  life.  To 
ask  a  fisherman  not  to'talk  about  the  price 
they  expect  to  receive  for  their  catch  is  like 
asking  freshmen  hi^school  girls  not  to  talk 
about  boys.  Fishermen  talking  about  price  is 
a  normal,  natural  American  thing  to  do. 

Violence,  intimidation  and  destruction  of 
property  to  achieve  price  goals  is  a  different 
matter.  Seems  to  me  if  any  of  this  could  be 
proven  real  criminal  charges  should  be 
filed — not  phoney  fines  with  no  realistic  way 
of  challenging  them. 

1  contend  that  Mr.  Aubertine,  being  fairly 
young,  politically  ambitious  and  not  too 
bright,  spent  a  lot  of  state  money  on  his  price 
fixing  investigation  in  hopes  of  furthering  his 
political  career.  When  the  investigation  came 
up  short  of  hard  evidence  he  took  the  easy 
way  out  He  tried  to  recoup  the  money  he 
had  wasted  by  singling  out  members  of  the 
industry  by  their  ability  to  pay  rather  than 
other  reasons.  He  did  it  in  such  a  way  they 
had  no  chance  to  defend  themselves. 

The  solution  is  simple.  If  Mr.  Aubertine 
has  real  evidence  of  price  fixing  be  should 
come  forward  with  this  evidence  and  file 
chai]ges.  If  he  doesn't  have  this  evidence  he 
should  accept  the  responsibility  of  %vasting 
the  state's  money  and  fece  the  consequences. 
This  would  include  public  apology  to  the 
men  he  wronged  and  immediate  disbarment 
proceedings. 

Sincerely, 
Peter  G.  Heckes, 
Heckes  Oyster  Co. 

Oragni  CrablMn  Fight  To  Stay  Afloat 

The  two  Qr^on  Crab  Fishermen  that  have 
been  charged  with  price  fixing  must  be 
mighty  powerful  forces  to  have  done  what 
they  are  accused  of.  I  have  read  the  articles 
and  editorials  that  have  been  published,  and 
have  spoken  with  each  of  these  fishermen. 

It  would  appear  from  everything  I  have 
heard  and  seen  that  the  Department  of  Justice 
has  used  threats,  coercion,  and  intimidation 
to  get  these  hard  woridng,  self  employed 
fishermen  to  sign  statements  saying  that  they 
are  guilty  when  in  fact  they  are  not  Most  of 
these  individuals  simply  could  not  afford  to 
fight  the  Attorney  General  on  matters  they 
didn't  understand.  Faced  with  fines  of  over 
$100,000.00  and  loss  of  their  conunercial 
fishing  license  (their  very  livelihood)  they 
simply  caved  in  to  the  pressure,  payed  the 
$9,000.00  "settlement"  and  went  back  to 
woriL 

It  sure  is  odd  that  the  Department  of  Justice 
alleges  that  meetings  were  held  to  organize 
and  enforce  the  conspiracy  to  fix  prices  at 
$1.25  per  pound  when  in  fact  they  «rant 
fishing  for  S1.15  per  pound,  (which  all  the 
major  fish  plants  were  ofhring).  If  this  is 
price  fixing  then  it  sure  vrent  the  wrong  «vay! 
It  would  seem  that  the  rule  of  supply  and 
demand  set  the  prices.  I  should  remind 
everyone  that  since  the  dawn  of  time 


fishennen  have  had  to  negotiate  the  best 
price  they  can  for  their  product 

The  State  Attorney  General  Office  said  the 
lawsuit  was  filed  affcar  several  months  of 
negotiations  failed  to  produce  a  settlement 
What  it  should  have  said  is  they  failed  to 
produce  a  settlement  after  the  threats, 
intimidation  and  coercion  didn't  w(»k.  The 
Assistant  Attorney  General,  Andrew  E. 
Aubertine,  told  these  fishermen  that  they 
would  pay  for  thig  investigation,  and  the 
ones  who  pay  last  will  pay  the  most!  I  for  one 
was  unaware  that  this  was  the  way  our 
elected  officials  conducted  investigations. 
Now,  you  tell  me,  who  is  guilty  of  coercion, 
threats,  extortion,  and  intimidation.  Is  it  the 
hard  working  fishermen,  or  the  overzealous 
A.G.? 

T.J.  Lindbloom, 

Roseburg.  Oregon,  541-673-6047. 
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DEPARTMENT  OF  LABOR 

OffiM  of  the  Secretary 

SutMnisaion  for  0MB  Review; 
Comment  Requeat 

May  6. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995  p.L.  104-13. 44 
U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docimientation,  may  be 
obtained  by  calling  the  Departmmt  of 
Labor,  IDepartmental  Clearance  Officer, 
Theresa  M.  O'Malley  ({202}  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  {202}  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Afiiairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington.  EX:  20503 
(202)  395-7316.  within  30  days  from  tfa« 
date  of  this  publication  in  the  Federal 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whethw  the  inframation  will  have 
practical  utility; 

•  Evaluate  the  aoniracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Airline  Vacancy  Listing. 

OMB  Number:  1214-0004  (extension). 

Frequency:  Semi-Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  223. 

Eatimatea  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  310. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Airline  Deregulation 
Act  requires  the  Secretary  of  Labor  to 
establish  a  program  to  implement  the 
first-right-of-hire  provision  of  the 
legislation  (29  CFR  part  22  0)  to  ensure 
that  fiuioughed,  protected  employees 
may  exercise  their  Statutory  rights.  This 
Act  provides  a  mechanism  for  the 
monitoring  hiring  activity  in  the  airline 
industry.  Section  43(d)(2)  of  the 
regulations  provides  that  covered  air 
carriers  shall  report  their  permanent  job 
vacancies  as  they  occur,  to  a  central  job  . 
center,  for  the  preparation  of  a 
comprehensive  list  of  )obs  in  the 
industry  that  is  distributed  to  all  State 
Employment  Agencies. 

Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Final  Payment  oir 
Suspension  of  Compensation  Benefits. 

OMB  Number.  1215-0024  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  foi^ 
profit. 

Number  of  Responses:  28,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  7,000. 

Total  Annualized  capital/staitup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $7,000. 

Description:  This  report  is  used  by 
insurance  carriers  and  self-insured 
employers  to  report  the  payment  of 
benefits  tmder  me  Longshore  and 
Harbor  Workers'  Compensation  Act 
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Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Kamings 
Information. 

OMB  Number:  1215-0112  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1.900. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  475. 

Total  Annualize  capital/startup  costs: 
0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $7,000. 

Description:  This  report  gathers 
information  regarding  an  employee's 
average  weekly  wage.  This  information 
is  needed  for  determination  of 
compensation  benefits  in  accordance 
with  Section  10  of  the  Longshore  and 
Harbor  Worker's  Compensation  Act 
ThenM  M.  OlMalby. 
Departmental  Clearance  Officer. 
[FR  Doc.  97-12166  Filed  5-8-97;  8:45  am) 

MUMQ  COM  4S10-S7-M 


DEPARTMENT  OF  LABOR 
Office  Of  tfw  Secretary 


BureMi  of  Intemationai  Labor  Affairs; 

PubNc  Hearings  on  Forced  Labor  in 

Burma 

This  docxunent  is  a  notice  of  public 
hearings  to  be  held  by  the  Department 
of  Labor  for  the  purpose  of  gathering 
information  regarding  the  use  of  forced 
labor  in  Burma.  The  hearing  will  be 
held  on  Jime  27, 1997,  at  the 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  N-3437  D.  Washington, 
DC  20210.  beginning  at  9:00  a.m.  The 
hearing  will  be  open  to  the  public.  The 
Department  of  Labor  is  now  accepting 
requests  to  provide  oral  or  written 
testimony  at  the  hearing  from  all 
interested  parties.  Each  presentation 
will  be  limited  to  ten  minutes.  The 
Department  is  not  able  to  provide 
financial  assistance  to  those  wishing  to 
travel  to  attend  the  hearing.  Those 
unable  to  attend  the  hearing  are  invited 
to  submit  written  testimony.  Parties 
interested  in  testifying  at  the  hearing  on 
forced  labor  in  Burma  should  call  Joan 
Mackin  Barrett  (202)  219-7471.  ext  105. 
to  be  put  on  the  roster. 

On  March  27, 1997,  the  Governing 
Body  of  the  International  Labor 
Organization  (ILO)  established, 
pursuant  to  Article  26  of  the  ILO 
Constitution,  a  Constitution,  a 
Commission  of  Inquiry  to  investigate  a 
complaint  by  wariier  delegates  to  the 


1996  ILO  Conference  about  the 
existence  of  forced  labor  in  Burma.  The 
complaint  alleges  that  the  Government 
of  Burma  has  repeatedly  failed  to 
abolish  legislation  which  allows  for  the 
use  of  forosd  labor,  and.  fat  from 
ensuring  that  forced  labor  is  eliminated 
in  practice,  that  the  Government  has 
been  actively  engaged  in  its  promotioiL 
Specific  allegations  include  the  forced 
recruitment  and  abuse  of  porters  by  the 
military,  as  well  as  the  use  of  forced 
laboren  on  railway,  road,  construction, 
and  other  infrastructure  projects.  The 
complaint  charges  that  the  SLORC 
government  is  direcUy  responsible  for 
an  endemic  abuse  afEecting  hundreds  of 
thousands  of  workers  who  are  subjected 
to  the  most  extreme  forms  of 
exploitation,  including  all  too 
frwuently  loss  of  life. 

The  Commission  of  Inquiry  is  the 
ILO's  most  formal,  prestigious,  public 
and  extensive  procedtire  for  the 
supervision  of  international  labor 
standards.  The  ILO  Constitution 
requires  member  States  to  provide  to 
Commissions  of  Inquiry  all  relevant 
information  in  their  possession.  Thus, 
information  obtained  at  the  hearing  will 
be  provided  to  the  ILO's  Commission  of 
Inquiry  on  Forced  Labor  in  Burma. 
Testimony  should  be  confined  to  the 
topic  of  forced  labor  in  Burma. 
DATES:  The  hearing  is  scheduled  for 
Friday,  June  27, 1997.  The  deadline  for 
being  placed  on  the  roster  for  oral 
testimony  is  5:00  p.m.  on  Friday  June 
20. 1997.  Presenten  will  be  requked  to 
submit  five  (5)  written  copies  of  their 
oral  testimony  to  the  Office  of 
International  Organizations.  Bureau  of 
International  Labor  Affairs,  by  5:00 
p.m.,  Wednesday.  June  25. 1997.  The 
record  will  be  kept  open  for  additional 
written  testimony  until  5:00  p.m.. 
Monday,  July  7. 1997. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Department  of  Labor  Auditorium, 
200  Constitution  Avenue,  NW, 
Washington,  DC.  Written  testimony 
should  be  addressed  to  the  Office  of 
International  Organizations.  Bureau  of 
International  Labor  Affairs.  Room  S- 
5311,  U.S.  Department  of  Labor, 
Washington.  DC  20210;  bx  (202)  219- 
9074. 

FOR  FURTHER  SrORMATlOW  CONTACT:  Joan 
Mackin  Barrett.  Office  of  International 
Organizations,  Bureau  of  International 
Labor  Affain.  Room  S-5311,  U.S. 
Department  of  Labor.  Washington.  D.C. 
20210;  telephone:  (202)  219-6241.  ext 
105;  bx:  (202)  219-9074.  Persons  with 
disabilities  who  need  special 
accommodations  should  contact  Joan 
Mackin  Banett  by  Monday,  June  23, 
1997. 


All  wrritten  or  oral  comments 
submitted  pursuant  to  the  public 
hearing  will  be  made  part  of  the  U.S. 
submission  to  the  ILO  referred  to  above 
and  will  be  available  for  public 
inspection. 

Signed  at  Washington.  DC  this  2nd  day  of 
May  1997. 
Andrew  |.  Saael, 

Acting  Deputy  Under  Secntaiy.  International 
Affairs. 

(FR  Doc.  97-12230  Filed  S-S-97;  8:45  am) 
MUJNQ  OOOC  4Sia-«-M 

DEPARTMENT  OF  LABOR 

Latwr  Advisory  Coiwmltlee  for  Trade 
Negotiations  and  Trade  Policy; 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
give  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  28. 1997,  lOKM 
a.m.,  U.S.  Department  of  Labor,  Rcwm  S- 
1011,  200  Coiistitution  Ave.,  NW.. 
Washington.  DC  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discuMion  of  current  iasnet 
which  influence  U.S.  tnde  policy.  Potential 
U.S.  n^otiating  objectives  and  hargaining 
positions  in  currant  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  «irill  be 
concerned  \i«rith  matters  the  disclosuro  of 
which  would  seriously  compromise  the 
Government's  negotiating  Directives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public 

For  further  information,  contact:  Jorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  AtEsirs;  Phone:  (202)  219-7597). 

Sipwd  at  Washington.  DC  this  2nd  day  of 
May  1997. 
Andrew  ).  Saaaat. 

Acting  Deputy  Under  Secretary  International 
Affairs. 

(FR  Doc.  97-12229  Filed  5-6  -97;  8:45  am) 
aajjNo  cooc  4sia-«-M 


DEPARTMENT  OF  LABOR 

Emptoymont  and  Training 
Administration 

wowce  oi  ueNnninaDons  neganang 
Bigibiiity  To  Apply  for  Wortier 
Ad|mlnient  Asslstanoe  and  NAFTA 
Tranaitionai  Adjualntent  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 


summaries  of  determinations  regarding' 
eligibility  to  apply  for  trade  adjustment 
assistance  for  worken  (TA-W)  issued 
during  the  period  of  April,  1997. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  or 
proportion  of  die  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importanUy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 
TA-W-33.233:  The  Earthgmins  Co., 

Indianapolis,  IN 
TA-W-33,259;  Owens  Brockway,  Waco, 

TX 
TA-W-33,102:  Riverwood  International 

Corp.,  Plant  §72,  Kankakee.  IL 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33,148;  TTT  Canon  Commercial 

Div.,  Santa  Ana,  CA 
TA-W-33,277;  Lucas  Aftermarket 

Operations,  Troy,  MI 
TA-W-33,139;  Random  House  Value 

Publishing,  Inc.,  Avenel,  Nf 
TA-W-33,157;  Envisions,  Inc., 

[Formerly  Engineering  Visions,  Inc.) 

Harlingen.  TN 
TA-W-33,228;  ANR  Pipeline, 

Chickasha,  OK 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,281:  Sillcocks  Plastics 

International  6"  Sillcocks  Miller  Co., 

Berkeley  Heights,  Nf 

Production  at  the  subject  firm  is  being 
tiansfered  to  a  successor  firm  located  in 
the  United  States.  Separations  of 
woricere  at  the  subject  firm  are  caused 
by  the  transfer  of  production  to  the 
successor  firm. 


TA-W-33.347;  Northern  Engraving 

Corp.,  Sparta,  WI 

Production  at  the  subject  plant  is 
being  transfered  to  other  production 
facilities  located  domestically. 
Separations  of  worken  at  Sparta.  WI 
plant  are  the  result  of  the  domestic 
transfer. 
TA-W-33,238;  Arrow  Automotive 

Industries,  Inc.,  Santa  Maria,  CA 

The  subject  firm  ceased  all  of  its 
production  at  the  Santa  Maria,  CA  plant 
and  transferred  it  to  other  company 
plants  within  the  United  States. 
TA-W-33, 169:  Lorraine  Linens,  Inc.. 

Hialedh  Gardens  Div.,  Deerfield 

Beach,  FL 
TA-W-33,264:  fefferson  Smurfit  Corp., 

Industrial  Packaging  Div.,  Monroe,  MI 
TA-W-33.23S;  Hutchens  Industries, 

Mountain  Grove,  MO 
TA-W-33, 321:  Philips  Lighting  Co.. 

Philips  Elmet  Div.,  Lewiston,  ME 
TA-W-33,404;  Devoe  Br  Raynolds  Co.. 

Louisville,  KY 

Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 
TA-W-33,279:  fohnson  Controls,  Inc., 

Ann  Arbor  Plant,  Milwaukee,  WI 

Sales  of  power  seat  tracks  for  auto 
seats  at  the  Ann  Arbor  plant  of  Johnson 
Controls  increased  in  FY  96  compared 
to  FY  95.  Also,  employment  increased 
in  FY  96  compared  to  FY  95. 
TA-W-33.270:  Birmey  and  Smith.  Inc.. 

Winfield.  KS 

The  parent  company  of  Biimey  and 
Smith,  Inc..  made  a  corporate  decision 
to  transfer  its  production  of  crayons, 
markers,  tempera  paints  and  acrylic 
paints  firom  its  Winfield,  KS  facility  to 
other  domestic  facilities. 

Affirmative  Delai  uunations  for  Workar 
Ad justoMmt  Aaaiatance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33,302:  Westpoint  Management 

(fay  Lynn)  Westpoint,  PA:  February 

27, 1996. 
TA-W-33.225:  Goodyear  Tire  and 

Rubber  Co.,  Gadsden,  AL:  February  4, 

1996. 
TA-W-33,298:  Great  Western  Malting 

Co.,  Vaitcouver,  WA:  Fduuary  3, 

1996. 
TA-W-33 ,234;  Goran  Manufacturing 

Corp.,  Haleyville,  AL:fanuary  12, 

1996. 
TA-W-33,145:  MiUtown  Manufacturing 

Co.,  Red  Boiling  Spring,  TN:  fanuary 

17, 1996. 
TA-W-33.243:  SCA  Molnfycke.  Palmer, 

MA:  February  11, 1996. 


TA-W-33, 261:  Texas  Instruments,  Inc.. 

Personal  Productivity  Products. 

Mobile  Computing  Business,  Temple. 

TX:  February  18. 1996. 
TA-W-33.332  6-  A;  Hazelhurst  Textile. 

Hazelhurst,  GA  Homerville  Textile 

Corp.,  Homerville,  GA:  March  5, 1996. 
TA-W-33.304:  Woodbridge  Corp.. 

Whitmore  Lake,  MI:  February  25. 

1996. 
TA-W-33, 340;  Palermo  Fashions,  Itk., 

Hoboken,  Nf:  March  13. 1996. 
TA-W-33.249;  Triam  Industries  of 

Arizona,  Tucson,  AZ:  February  10, 

1996. 
TA-W-33.372;  Superior  Solutions,  Inc.. 

El  Paso,  TX:  March  18, 1996. 
TA-W-33.293;  Zenith  Electroruc  Corp., 

N.  Kostner  Ave.,  Chicago,  IL:  March  S. 

1996. 
TA-W-33,369;  Leigh  Knits.  Inc.,  Bean 

Station,  TN:  March  14, 1996.  Ta-W- 

33,1 10;  Sherwood,  Davis  and  Cede. 

Danbury,  CT:  November  12,  1995. 
TA-W-33.122;  Grace  Apparel,  Galax, 

VA:  fanuary  10, 1996. 
TA-W-33,280  B-  A,  B;  Guilford  of  Maine, 

Newport.  ME.  Guilford,  hfE  (Oak 

Street)  and  Eastport,  ME;  February  13, 

1996. 
TA-W-33, 278;  fohnson  and  fohnson 

Medical,  Itk.,  AHington,  TX:  February 

17,  1996. 
TA-W-33,360;  Thomson  Consumer 

Electronics,  Inc.,  Indianapolis,  IN: 

March  17. 1996. 
TA-W-33, 333;  Banco  North  America 

Quality  Control  Department, 

Brownsville.  TX:  March  7,  1996. 
TA-W-33,295;  RMK,  Solebury,  PA: 

fanuary  24. 1996.  Attleboro, 
TA-W-33,188;  Carborundum  Corp.. 

Boron  Nitride  Div.,  Amhurst,  NY: 

fanuary  4. 1996. 
TA-W-33. 296;  American  West  Trading 

Co.,  Dresden.  TN:  February  19. 1996. 
TA-W-33.200  &■  A;  Yokom  Knitting  Co.. 

Pottstown,  PA  and  linden  Knitwear. 

Mohrsville,  PA:  February  3. 1996. 
TA-W-33.383;  Osram  Sylvarda,  Inc., 

Danvers.  MA:  March  18, 1996. 
TA-W-33,356;  Glasscraft.  A  Div.  of 

V.V.P.  America,  Inc..  Hickory,  NC: 

March  13, 1996. 
TA-W-33,165  Br  A  Sunbeam  Corp., 

Personal  Care  and  Comfort  Products 

Div.,  McMinnville,  TNand  Oster 

Professional  Products  Div., 

McMirmville.  TN:  fanuary  22. 1996. 
TA-W-33. 395:  Sans  Souci  Lingerie. 

PoplarBluff,  MO:  March  26, 1996. 
TA-W-33.120;  Philips  Lighting  Co.. 

Fairinont,  WV:  fanuary  6. 1 996. 
TA-W-33.210  Br  A;  Singer  Furniture  Co.. 

Lenior.  NC:  and  Chocowinity,  NC: 

Felmiary4. 1996. 

Also,  punuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
ainifftam^  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  duriqg  the  month  of  April  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  follovring  ^up 
eligibility  requirements  of  Section  250 
of  Uie  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  woriLers  in  the 
woriwrs'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  beoame  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increase  sin  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatimis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations, 
there  was  no  shift  in  production  from 
the  subject  firm  to  Cajoada  or  Mexico 
during  the  relevant  period. 
NAPTA-TAA-01S62;  Tugalo  River 

Boxer  Co.,  Toccoa,  GA 
NAFTA-TAA-01561 ;  Northern 

Engraving  Corp.,  Sparta,  WI 
NAFTA-TAA-01589:  BOC  Gaaet,* 

Bethlehem.  PA 
NAFTA-TAA-01602:  BASF  Corp.. 

Renesselaer,  NY 
NAFTA-TAA-01497:  Lorraine  Linens. 

Inc..  Hiaieah  Gardens  Div.,,DeetfieId 

Beach.  FL 
NAFTA-TAA-01531;  Johnson  Controls. 

Inc.,  Ann  Arbor  Plant.  Ann  Arbor.  MI 
NAFTA-TAA-OISOO:  Binney  and  Smith. 

Inc..  Winfield.  KS 


NAFTA-TAA-0161 1;  Arrow  AutomotivB 

Industries.  Santa  Maria.  CA 
NAFTA-TAA-01450:  CMI  Industries. 

Inc..  AJCj\.  Clinton  Mills.  Lydia  Plant. 

Clinton,  SC 
NAFTA-TAA-01S22:  Thomson 

Consumer  Electronics,  Inc.,  Audio 

and  Communications  Div.,  Syracuse, 

NY 
NAPTA-TAA-0137S:  International 

Medication  Systans,  Ltd,  South  El 

Monte.  CA 
NAFTA-TAA-01554:  Deluxe  Corp., 

Deluxe  Check  Printers,  New  Berlin,  WI 
NAFTA-TAA-0150S:  Starter  Corp.. 

Century.  FL 
NAFTA-TAA-01S35:  Jeffmon  Smurfit 

Ctup..  Industrial  Packaffng  Dtv., 

Monroe.  MI 
NAFTA-TAA-01520:  Hutchens 

Industries.  Mountain  Grove.  MO 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eli^ility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-^1468:  Envisions.  Inc. 

(Formerly  Engineering  Visions.  Inc). 

Harlingen,  TX 
NAFTA-TAA-01581:  Nick-O  Sewing 

Supply  Co..  Moscow.  TN 
NAFTA-TAA-01594:  Administrative  Sr 

Technical  Services.  Inc..  Data  Entry 

Services.  Beloit.  WI 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 
NAFTA-TAA-01462:  Kara  Custom 

Upholstery.  Montpelier.  ID 

A  significant  nimiber  or  proportion  of 
the  workers  in  such  worieers'  firm  or  an 
appropriate  subdivision  (including 
workevs  in  any  agricultural  firm  or 
appropriate  subdivision)  have  not 
become  totally  or  partially  separated 
from  employment 
NAFTA-TAA-01586;  Kai  Jay  Pants  Co.. 

Nesquehoning.  PA 

Sales  or  production  did  not  decline 
during  the  relevant  period  Cor 
certification. 

Affiimativa  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-OlSll;  Sunbeam  Corp.. 

Professional  Products  Div., 

McMiimville.  TN:  February  10. 1996. 
NAFTA-TAA-01433:  Portac.  Inc.. 

Tacoma.  WA:  January  16,  1996. 
NAFTA-TAA-01469:  Medite  Corp., 

Lumber  Div..  White.City.  OR:  January 

24. 1996. 


NAFTA-TAA-01546:  Louis  Gallet.  Inc., 

Uniontown.  PA:  March  3. 1996. 
NAFTA-TAA-01481:  Crewe  Garment 

Co..  Inc..  Crewe.  VA:  F^miary  5, 

1996. 
NAFTA-TAA-01S15:  Standard 

Products  Co.,  CampheU  Plastics  Div., 

Schenectady.  NY:  F^auary  7. 1996. 
NAFTA-TAA-01504:  Goodyear  Tire 

and  Rubber  Co.,  Gadsden,  AL: 

FeimKuy4, 1996. 
NAFTA-TAA-01482  6- A:  Singer 

Furniture  Co..  Lenoir,  NC  and 

Chocowinity,  NC:  Febntary  19, 1996. 
NAFTA-TAA-01585:  Superior 

Sohitions,  Irtc.,  El  Paso,  TX:  March  18, 

1996. 
NAFTA-TAA-01453:  Carolina  Knits. 

Irtc.,  statesville,  NC:  January  27, 1996. 
NAFTA-TAA-01576:  Uigh  Knits.  Inc., 

Bean  Station.  TN:  March  14. 1996. 
NAFTA-TAA-01S36:  Anchor  Glass 

Container  Corp.,  Glass  Containers 

Plant  No.  18,  Houston,  TX:  March  4, 

1996. 
NAFTA-TAA-01S73:  Thomson 

Qmsumer  Electronics,  Inc.. 

Indianapolis,  IN:  March  19,  1996. 
NAFTA-TAA-01583:  V.VJ*.  America. 

Inc.,  Glasscraft  Div..  Hickmy,  NC: 

Feimtary21. 1996. 
NAFTA-TAA-01421:  Sherwood.  Davis. 

and  Geek,  Danbury,  CT:  November  12, 

1995. 
NAFTA-TAA-01S93  6-  A;  Al  Tech 

Specialty  Steel  Corp.,  DunkiHc,  NY 

and  Watervliet.  NY:  March  22. 1996^ 
NAFTA-TAA-01607:  The  Colber  Corf.. 

NewaHc.  NJ:  April  8,  1996. 
NAFTA-TAA-01580:  Rubbermaid 

Cleaning  and  Maintenance  Products. 

Sparks.  NV:  March  17. 1996. 
NAFTA-TAA-01543:  Anchor  Glass 

Container.  Connellsville.  PA:  March  4, 

1996. 
NAFTA-TAA-01566:  Anchor  Glass 

Container.  Dayville,  CT:  March  13. 

1996. 
NAFTA-TAA-C1610;  Anchor  Glass 

Contairter/Owens  Brockways. 

Antioch.  CA:  March  18. 1996. 
NAFTA-TAA-01551:  Micom 

Coirununication  Corp..  A  Northern 

Telecom  (NORTEL)  Co..  Simi  Valley, 

CA:  February  11. 1996. 
NAFTA-TAA-014S7:  Kahn  Lucas 

Lancaster.  Ferrells  Garment  Div., 

Middlesex,  NC:  January  21. 1996. 
NAFTA-TAA-01503:  SCA  Molnlycke, 

Palmer.  MA:  February  11. 1996. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  1997. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210  during  normal  business  hours 


or  wrill  be  mailed  to  persons  who  write 
to  the  drove  address. 

Dated:  April  30. 1997. 
BawiB  T.  Klk. 

Anogram  homager.  Policy  S'  Reemployment 

Services  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-12225  Filed  5-8-97;  8:45  am) 


DEPARTMENT  OF  LABOR 
EinpwyiMnt  and  TrainbiQ 


[TA-W-a3,127) 

Character  SubiirtMiNMV, 
Incorporalad,  New  York,  New  Yoifc; 
I1UUI.V  uf  nwneo  ueiennineDQii  on 


On  March  27, 1997,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  Worieer 
Adjustment  Assistance,  applicable  to  all 
workers  of  Character  Suburbanwear. 
Incorporated,  located  in  New  Yoric,  New 
YorL  The  notice  was  published  in  the 
Federal  Register  on  April  15. 1997  (62 
FR  18361). 

By  the  letter  dated  April  2, 1997.  the 
union  representative  requested 
administrative  reconsideration  of  the 
Department's  findings. 

fhe  initial  denial  of  TAA  for  the 
workers  of  Character  Suburbanwear, 
Incorporated  for  Trade  Adjustment 
Assistance  was  based  on  the  fact  that 
the  workers  were  engaged  in  the 
merchandising  of  imported  women's 
apparel  and  did  not  produce  an  article. 

New  findings  on  reconsideration 
show  that  the  workers  produced 
samples  of  ladies'  sportswear.  The 
workers  sewed,  cut  and  finished  the 
samples.  Other  findings  show  that 
company  will  be  closing  at  the  end  of 
April  or  May  1997. 

U.S.  aggregate  imports  of  women's 
and  girls'  skirts  increased  absolutely  in 
1995  compared  with  the  same  period  in 
1994  and  in  the  twelve  months  through 
September  1996  compared  with  the 
same  period  in  1995.  Imports/shipments 
for  women's  skirts;  blouses  and  shirts; 
and  coats  and  jackets  was  over  120% 
1994  and  1995. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Character 
Suburbanwear,  Incorporated,  New  York. 
New  York  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  ladies' 
sportswear  contributed  importantly  to 
the  declines  in  sales  or  production  and 


to  the  total  or  partial  separations  of 
workers  of  Character  Suburbanwear. 
Incorporated,  New  York.  New  Ycxk.  In 
accordance  writh  the  provisions  of  the 
Act.  I  make  tiie  following  certification: 

All  ¥>orket»  of  Character  SubuibmMraar. 
InctKporated,  New  York.  New  York  who 
became  totally  or  partially  tepacatad  from 
employment  on  or  after  Januaiy  7, 1996  are 
eli^le  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  18th  day  of 
April  1997. 

taman  T.Kile. 

Proffam  Manager.  Policy  and  Reemployment 
Serrices.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-12218  Filed  5-8-97;  8:45  ami 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adniinietratton 


[TA-W-32,0M| 


Chevron  Overaeee  Petroteum,  Inc.,  San 
Ramon,  California:  Notice  of  Negative 
Determination  on  Reconeideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCTT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Nelson  v.  Secretary  of 
Labor,  No.  94-10-00630. 

The  Department's  initial  denial  for  the 
workers  of  Chevron  Overseas  Petroleum, 
Inc.  (COPI),  San  Ramon,  California, 
issued  on  March  25, 1996  and  published 
in  the  Federal  Ri^ister  on  April  9, 1996 
(61  FR  45,711),  was  based  on  the  fact 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met 

The  petitioners  request  for 
reconsideration  resiilted  in  a  negative 
determination  regarding  the  application 
which  was  issued  on  June  4, 1996  and 
published  in  the  Fednral  Register  on 
June  19. 1996  (61  FR  31.165).  The 
Department's  findings  afGnned  that  the 
workers  were  not  assigned  to  a  domestic 
operating  company  producing  oil  and 
gas  in  the  United  States. 

The  petitioners  identified  the  effected 
worker  group  as  the  New  Ventures 
Business  Unit  of  Chevron  Overseas 
Petroleum,  a  division  of  Chevron 
U.S.A..  Inc.  Chiring  the  initial  TAA 
petition  investigation  the  company 
reported  that  Chevron  Overseas 
Petroleum  is  a  division  of  Chevron 
U.S.A.,  Inc.,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  Chevron 
Corporation. 


On  remand,  the  Department  contacted 
the  company  official  to  clarify  the  link 
between  the  wori^  performed  by 
nnployees  of  the  New  Ventures 
Business  Unit  at  the  Chevron  Overseas 
Petroleum  division  location  in  San 
Ramon  and  Chevron's  domestic 
production  of  oil  and  gas.  Findings 
show  that  the  New  Ventures  Bus^ess 
Unit  of  OCK^  is  a  services  based 
organization;  technical  staff  dominate 
the  employees  of  New  Ventures 
Business  Unit  Employees  provide 
drilling,  earth  science,  engineering  and 
information  technology  support  and 
services  to  COPI's  overseas  based 
Business  Units.  They  provide  no 
services  for  Chevron  Corporation's 
domestic  upstream  affiliate. 

Other  finnings  on  remand  show  that 
the  customers  of  the  New  Ventures 
Business  Unit  of  COPI  are  COPI's 
Business  Units  overseas.  None  of  the 
work  performed  by  employees  of  New 
Ventures  Business  Unit  of  COPI  in  San 
Ramon  supported  Chevron's  domestic 
production  of  oil  and  gas. 

Conchision 

After  reconsideration  on  remand,  I 
afBrm  the  original  notice  of  n^ative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Chevron  Overseas 
^Petroleum,  Inc.,  San  Ramon,  California. 

Signed  at  Washington.  D.C  this  Ist  day  of 
May  1997. 

RimmU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doa  97-12222  Filed  5-8-97;  8:45  am) 
sajjNo  oooc  4sift-ao-M 


DEPARTMENT  OF  LABOR 

Emptoymerrt  and  Training 
Administration 

[rA-W-a2.S57:  TA-W-32.557iyi 

duett,  Paabody  and  Company, 
Incorporated  Atlanta,  QA  and  Quett, 
feaoooy  ana  oompany,  incorporawo 
New  Yoric,  NY;  Amended  Certification 
Regarding  EUgit)ility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
Augxist  9. 1996.  applicable  to  all 
workers  of  Cluett,  Peabody  and 
Company.  Incorporated  located  in 
Atlanta,  Georgia,  Albertsville.  Alabama. 
Enterprise,  Alabama  and  Austell. 
Georgia.  The  notice  was  published  in 
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the  Federal  Register  on  September  9. 
1996  (61  FR  48504). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  emplo3rment 
related  to  the  production  of  men's  dress 
and  sport  shiils.  The  findings  show  that 
workers  separations  have  occurred  at 
Cluett.  Peabody  and  Company  ^4ew 
York,  New  York  locations.  The  workers 
provided  management  and  support 
services  for  the  manufactiuing  facilities 
of  Cluett,  Peabody  and  Company  which 
are  under  existing  certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,557  is  hereby  issued  as 
follows: 

All  workers  of  Cluett.  Peabody  and  Company, 
Incorporated,  Atlanta.  Georgia  (TA-W- 
32.557)  and  New  York,  New  York  (TA-W- 
32,557D),  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  12.  1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  28th  day 
of  April  1997. 
RuaaeU  T.Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-12223  Filed  5-8-97;  8:45  am] 

aiUJNO  CODE  4610^30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Investigations  Regarding  C«ftifica6ons 
of  Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  purstiant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
Chapter  2,  of  the  Act.  The  investigations 

APPENDIX 
[Petitions  Instituted  on  04/21/97] 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  late  than  May  19, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  19, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  21st  day  of 
April  1997. 
RuMeU  T.  Kik. 
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Program  Manager,  Policy  6r  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subfectfinn 
(petitioners) 

Locatnn 

Date  of 
pelitkxi 

Product(s) 

33,421  

33,422 

33,423 

33,424 

33,425 

33.426 

33.427 

33.428 

33.429 

33  430 

Fuirte  Batteries  (Wfks) - 

REMA  B^teware  (Wrte)  

Mid  Coast  Marine  (BBF) 

WelKngton  Sears  (Wrks) 

Anchor  Bay  Corp  (Comp) 

Suckle  Com  (lUE)          

Frankfort  IN  

04/11/97 
04A)7/97 
04/07/97 
04A)2/97 
04A)7/97 
04A)4/97 

03/22/97 

04A)2/97 
04A)6/97 
03/27/97 
03C1/97 
03/24/97 
04/11/97 
04A)6/97 
04/11/97 

Batteries. 

SaHna  KR           

Bakeware  Items. 

Coos  Bay,  OR  

TartxKO  NC     

Fishing  and  Commercial  Ships. 
Fabrics. 

Denver,  CO ~ 

Cnide  Oil  &  Natural  Gas. 

Metal  Computer  Frames  &  Compo- 

JH CoNedibtes  (Wrks)       

Pigeon  Forge,  TN 

Washington,  PA 

New  Castle,  PA 

Bennington,  VT 

Garttena,  CA  „ 

Sturgis,  KY  . 

nents. 
Selling  Ladies'  Ready  Made  Ctotti- 

Fmdtay  Refractories  Co  (Wrks) 

East  Manufacturing  Corp  (IBT)  

Biiur  Lutxicatirx]  Coro  (UE)  

ing. 
R^ractory  Brick  Bkx:ks. 
Flat  Bed  Trailers. 
Lubricating  Equipment 

33.431  

33.432 

33.433 

33.434 

33.435 

Nissan  Motor  Coco  (Wrks) 

Auto  Marketing  A  Distributkxi. 

Jos  J.  Pietralesa  Co  (Wrk^  

Norttiem  Forest  Products  (Wrks)  

Margret  Grace  MiWnery  (Wrks)  

Pnneer  Electronic  Tech  (Wrks)  

Men's  &  Ladies'  Trousers. 

Noxon.  MT 

Macungie,  PA 

Pontona.  CA  .„ 

Wooden  Window  Frames. 

Bridal  Veils  and  Brides'  Maids  Hats. 

Televisk)n  Speaker  &  Cabinet  As- 

sembly. 

(FR  Doc.  97-12226  Filed  5-8-97;  8:45  am) 

BtLLMG  COOE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33, 1041] 

Hasbro  Manufacturing  Services  a/k/a 
Hasbro,  IncJPant  Ease  Arcade,  New 
York;  Amended  Certification 
Regarding  Eligibiiity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  11, 1997,  applicable  to  all 
workers  of  Hasbro  Manufacturing 
Services  located  in  Arcade.  New  York. 
The  notice  was  published  in  the  Federal 
Register  on  March  3l,  1997  (62  FR 
15199). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certffication 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  employment 
related  to  the  production  of  infant  and 
toddler's  bibs  and  washcloths.  The 
current  worker  certification  for  Hasbro 
Manufacturing  Services.  Arcade,  New 
York,  established  an  impact  date  of 
February  1, 1997.  According  to 
company  officials,  worker  separations 
began  at  the  Arcade  production  facility 
in  July  1996.  with  the  plant  closing  on 
October  17. 1996.  Other  findings  show 
that  Hasbro's  Arcade  location  is  also 
known  as  Hasbro,  Inc./Pant  Ease.  Based 
on  this  information,  the  Department  is 
amending  the  worker  certification  to 
reflect  that  Hasbro  Manufacturing 
Services  is  also  known  as  Hasbro,  Inc./ 
Pant  Ease,  and  is  changing  the  impact 
date  for  worker  separations  at  the 
subject  firm's  Arcade  production  facility 
to  February  7, 1996. 

The  intent  of  the  Department's 
certification  is  to  include  all  woiicers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,194  is  hereby  issued  as 
follows: 

All  workers  of  Hasbro  Manufactiuing 
Swvices.  also  known  as  Hasbro.  Inc./Pant 
Ease.  Arcade.  New  York,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  February  7, 1996,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  22nd  day 
of  April  1997. 
RnaaeU  T.  Kile, 

Program  Manager,  Policy  and  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  97-12217  Filed  5-8-97;  8:45  am] 

BIUJNQ  CODE  4610-SO-M 


DEPARTMENT  OF  LABOR 

Emfrioyment  and  Training 
Administration 

[TA-W-32,61 1 ;  TA-W-32,61 1  A] 

J.M.  Huber  Corporation  Oil  and  Gas 
Division  Houston,  Texas;  J.M.  Huber 
Corporation  Oil  and  Gas  Division 
Borger,  Texas;  Amended  Certification 
Regarding  Eligibiiity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  21 ,  1996,  applicable  to  all 
woricers  of  J.M.  Huber  (Corporation,  Oil 
and  Gas  Division  located  in  Houston, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  September  13, 1996 
(61  FR  48504). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worlcer  separations 
have  occurred  at  J.M.  Huber 
(Dorporation,  Oil  and  Gas  Division, 
Borger,  Texas.  The  workers  are  engaged 
in  employment  related  to  the 
production  of  crude  oil  and  natural  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
J.M.  Huber  Corporation  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  io  cover 
workers  of  the  subject  firm's  Borger, 
Texas  location. 

The  amended  notice  applicable  to 
TA-W-32,61 1  is  hereby  issued  as 
follows: 

All  workers  of  J.M.  Huber  Corporation.  OU 
and  Gas  Division,  Houston,  Texas  (TA-W- 
32,611)  and  Borger,  Texas  (TA-W-32,611A) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  9, 1996 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  WaslungUm.  D.C  this  28th  day 
of  April.  1997. 

RumU  T.Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-12224  Filed  5-8-97;  8:45  am) 

BHJJNO  OOOE  4S10-a»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA^W-32342] 

Sara  Lee  Bodywear,  McAdoo, 
Pennsylvania;  Notice  of  (Revised 
Determination  on  Reopening 

On  February  28, 1997,  the 
Department,  on  its  own  motion, 
reopened  its  investigation  for  the  former 
workers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
December  13, 1996,  because  the  workers 
provided  distribution  and  warehousing 
services.  The  workers  did  not  produce 
an  article  within  the  meaning  of  Section 
222(3)  of  the  Trade  Act  of  1974.  The 
denial  notice  was  published  in  the 
Federal  Register  on  December  31, 1996 
(61  FR  69110). 

The  petitioners  provided  evidence 
that  fiiiishing  operations  were 
performed  on  women's  garments 
(including  bike  shorts,  capri  pants  and 
ankle  pants)  at  the  Sara  Lee  Bodywear 
facility  in  McAdoo,  Pennsylvania. 

The  articles  produced  by  the  subject 
firm  have  been  impacted  importantly  by 
the  high  penetration  of  imports  into  this 
marlcet.  'The  ratio  of  U.S.  imports  of 
women's  and  girls'  slacks  and  shorts  to 
domestic  production  was  above  110 
percent  from  1994  through  September 
1996. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
women's  apparel  produced  by  the 
subject  firm  contributed  importantly  to 
the  decline  in  sales  and  to  the  total  or 
partial  separation  of  worlters  of  the 
subject  firm.  In  accordance  with  die 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workras  of  Sara  Lee  Bodjrwear,  McAdoo, 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  7, 1995,  are  el^ble  to  apply  fior 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington.  D.C  this  17th  day 
of  April  1997. 

RunUT.Kila, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  97-12216  Filed  5-8-97;  8:45  am) 

BNJJNO  OOOC  4610-aO-M 
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DEPARTMENT  OF  LABOR 

EmployiMnt  and  Training 
Administration 

n'A-w-30,617] 

Shaw  Pipe,  Incorporated  Highapire, 
Pennsylvania  Notice  of  Necptive 
Datarmination  of  Reconsideration  on 


The  United  States  Court  of 
Interaatioaal  Trade  (USCTT)  remanded 
for  further  investigation  the  Secretary  of 
Labor's  negative  determination  in 
Former  Employees  of  Shaw  Pipe,  Inc.  v. 
Secretary  of  Labor.  No.  95-04-00482. 

The  Department's  initial  denial  of  the 
petition  for  employees  of  Shaw  Pipe, 
Incorporated,  Highspire,  Pennsylvania, 
was  issued  on  February  24, 1995  and 
published  in  the  Federal  Register  on 
March  10, 1995  (60  Fed.  Reg.  13,177). 
The  denial  was  based  on  the  fact  that 
the  workers  provided  a  service  and  did 
not  produce  an  article. 

On  remand,  during  the  Department's 
investigation,  it  was  determined  that  the 
work  performed  by  employees  of  Shaw 
Pipe,  Incorporated,  consisted  of 
applying  concrete  and  polyethylene 
coatings  to  small  and  large  diameter 
pipe  which  is  ultimately  used  for 
pipeline  transmission.  The  purpose  of 
coating  steel  pipe  is  to  prevent  rust  and 
corrosion,  and  thus,  extend  the  life  of 
the  pipe.  Findings  on  remand  show  that 
in  the  coating  process  performed  by 
employees  at  the  subject  firm,  the  pipe 
moves  along  a  conveyor  line  and  the 
coating  is  applied  to  the  pipe. 

Other  findings  on  remand  show  that 
coating  the  pipe  does  not  change  the 
end  use  of  the  pipe.  Subject  firm 
officials  reptort  the  pipte  used  for 
pipeline  transmission  could  be  used 
without  the  protective  coating,  but  it  is 
not  likely.  Therefore,  it  can  be 
concluded  that  the  coating  of  pipe  does 
not  constitute  the  production  of  a 
tangible  or  new  product. 

I^mand  findings  also  show  that  the 
subject  firms  closed  the  Highspire, 
Pennsylvania  plant  because  the  contract 
writh  the  primary  customer  was  not 
renewed.  The  customer  awarded  the 
contract  to  another  domestic  company. 

Even  if  the  work  performed  at 
Highspire  was  considered  the 
production  of  a  new  product,  the 
workers  would  not  be  eligible  to  apply 
for  Trade  Adjustment  Assistance 
because  they  did  not  meet  all  of  the 
group  eligibility  requirements  of  Section 
222  of  the  Trade  Act  of  1974,  as 
amended.  Although  criteria  (1)  and  (2) 
were  met,  criterion  (3)  was  not  met 
because  the  primary  customer  of  the 
subject  firm  awarded  the  pipe  coating 


contract  to  another  domestic  company. 
Thus,  increased  imports  did  not 
contribute  to  the  separation  of  the 
workers  or  to  Shaw  Pipe's  decline  in 
sales  and  production. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Shaw  Pipe, 
Incorporated,  Highspire,  Pennsylvania. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
May  1997. 
RnaaeUT.Kile. 

Program  Manager,  Policy  and  Reemployment 
Senices,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  97-12228  Filed  5-8-97;  8:45  am] 
MLUNQ  COOC  4610-30-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^,  128;  TA-W-33.128A] 

The  Stanley  Works  Shaibyville  Plant  of 
Hand  Tools  Division,  Shaibyville, 
Tennessee;  The  Stanley  Works  Pulaski 
Handle  Manufacturing  Plant  A  Hand 
Tool  Division,  Puiaaki,  Tenneaaee; 
Amended  Certification  Regarding 
EligikHlity  To  Apply  for  Worker 
Adjustment  Assistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  26, 1997,  applicable  to  all 
workers  of  The  Stanley  Works, 
Shelbyville  Plant  of  Hand  Tools 
Division,  Shelbyville,  Tennessee.  The 
notice  was  published  in  the  Federal 
Register  on  March  21, 1997  (62  FR 
13710). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
did  occur  at  the  subject  firm's  Pulaski, 
Tennessee  location  in  early  April,  1997 
and  are  expected  to  continue  throughout 
1997.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
hickory  wood  and  tubular  steel  handles 
used  in  the  manufacture  of  low  and 
mid-line  hammer  products.  The 
production  of  handles  at  The  Stanley 
Works'  Pulaski,  Tennessee  plant 
contributes  to  the  production  of 
hammers  at  the  Stanley  Works' 
Shelbyville,  Tennessee  plant 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 


workers  at  the  subject  firms'  Pulaski. 
Tennessee  plant. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Stanley  Works  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,128  is  hereby  issued  as 
follows: 

All  workers  of  The  Stanley  Works, 
Shelbyville  Plant  of  Hand  Tools  Division, 
Shelbyville.  Tennessee  {TA-W-33.128),  The 
Stanley  Worica,  Pulaski  Handle 
Manufacturing  Plant  &  Hand  Tool  Division, 
Pulaski,  Tennessee  (TA-W-33,128A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  9, 1996  are 
eligible  to  apply  for  adjiistment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  2Sth  day  of 
April,  1997. 
RnaaeUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Senrices,  Office  of  Trade  Adjustment. 
|FR  Doc.  97-12219  Filed  5-8-97;  8:45  am) 
MLLMQ  CODE  4S1»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-33,107] 

Systems  &  Electronics,  inc.,  West 
Plains,  Missouri;  Notice  of  Affirmative 
Determination  Regarding  Application 
f or  ReconsMaration 

By  letter  of  March  26. 1997,  the 
LAMAW  District  9,  Local  Lodge  2782, 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  denial  notice  was  signed  on 
March  14,  1997,  and  published  in  the 
Federal  Register  on  March  31, 1997  (62 
FR  15199). 

The  petitioner  presents  evidence  that 
the  Department's  customer  survey  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington,  D.C.  this  23rd  day 
of  April  1997. 

RnaseU  T.  iOle, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assisttmce. 

|FR  Doc.  97-12221  Filed  5-a-97:  8:45  am) 

BtLUNQ  CODE  4S10-3»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,407] 

Texas  LPG  Storage  Company,  Inc.;  El 
Paso,  Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  14, 1997,  in  response 
to  a  worker  petition  which  was  filed  on 
April  14, 1997,  on  behalf  of  workers  at 
Texas  LPG  Storage  Company,  Inc.,  El 
Paso,  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  April  10, 1997  (TA-W-33, 
390).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C.  this  24th  day 
of  April  1997. 

RuaseUT.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-12215  Filed  5-8-97;  8:45  am)' 

BILUNG  CODE  4510-3»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-01592] 

Parkway  Building  Systems,  Inc., 
PoulstM,  Washington;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  March  31, 1997  in  response 
to  a  petition  dated  March  19,  1997,  on 
behalf  of  workers  at  Parkway  Building 


Systems,  Inc.,  located  in  Poulsbo, 
Washington. 

This  case  is  being  terminated  because 
the  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  liist  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  ConsequenUy  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.,  this  30th  day 
of  April  1997. 

Rnaaell  T.  Kile, 

Ingram  Manager  Polity  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-12214  Filed  5-8-97;  8:45  am) 

BUJJNO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01428;  NAFTA-01428A] 

The  Stanley  Works  Shelbyville  Plant  of 
Hand  Tools  Division,  Shelbyville, 
Tennessee;  The  Stanley  Works  Pulaski 
Handle  Manufacturing  Plant  &  Hand 
Tool  Dhrision,  Pulaski,  Tennessee; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Tide  II,  of  the 
Trade  Act  of  1974  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  February  26, 
1997,  applicable  to  all  workers  of  The 
Stanley  Works,  Shelbyville  Plant  of 
Hand  Tools  Division,  Shelbyville, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  March  21. 1997 
(62  FR  13711). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
did  occur  at  the  subject  firm's  Pulaski, 
Tennessee  location  in  early  April.  1997 
and  are  expected  to  continue  throughout 
1997.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
hickory  wood  and  tubular  steel  handles 
used  in  the  manufacturing  of  low  and 
mid-line  hammer  products.  The 
production  of  handles  at  The  Stanley 
Works'  Pulaski,  Tennessee  plant 
contributes  to  the  production  of 
hammers  at  the  Stanley  Works' 
Shelbjrville,  Tennessee  plant. 


Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  subject  firms'  Pulaski. 
Tennessee  plant 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Stanley  Works  adversely  affected  by 
increased  imports  firom  Mexico  or 
Canada. 

The  amended  notice  applicable  to 
NAFTA-01428  is  hereby  issued  as 
follows: 

All  workers  of  The  Stanley  Works, 
Shelbyville  Plant  of  Hand  Tools  Division, 
Shell^Ile,  Tennessee  (NAFTA-01428)  and 
The  Stanley  Works,  Pulaski  Handle 
Manufiicturing  Plant  ft  Hand  Tool  Division, 
Pulaski,  Tennessee  (NAFTA-01428A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  7, 1996  are 
eligible  to  apply  for  NAFTA-TAA  imder 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  25th  day  of 
April,  1997. 

RuaseUT.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment. 
[FR  Doc.  97-12220  Filed  5-8-97;  8:45  am) 
BNJJNQ  COOE  46ie-30-M 


DEPARTMENT  OF  LABOR 

Employntent  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wagaa  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decislofts 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
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The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  in  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effisctive  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  p>erson.  organization,  or 
governmental  agency  having  any 
interest  in  the  rates  determined  as 
prevailing  is  encouraged  to  submit  wage 
rate  and  fringe  benefit  information  for 
_  consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  (Stained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 


Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 
Cr970001  (Fob.  14, 1997) 
Cr970003  (Feb.  14. 1997) 
Cr970004  (Feb.  14, 1997) 
Cr970005  (Feb.  14, 1997) 
CT970006  (Feb.  14, 1997) 
Massachusetts 
MA970001  (Feb.  14. 1997) 
MA970002  (Feb.  14. 1997) 
MA970003  (Feb.  14.  1997) 
K4A970005  (Feb.  14, 1997) 
MA970007  (Feb.  14. 1997) 
MA970009  (Feb.  14. 1997) 
MA970013  (Feb.  14, 1997) 
MA970015  (Feb.  14, 1997) 
MA970017  (Feb.  14, 1997) 
MA970O18  (Feb.  14, 1997) 
MA970019  (Feb.  14. 1997) 
MA970O20  (Feb.  14, 1997) 
Maine 
MB97000S  (Feb.  14, 1997) 
ME970010  (Feb.  14. 1907) 
ME970022  (Feb.  14. 1997) 
ME970037  (Feb.  14. 1997) 
New  Hampshire 
NH970001  (Feb.  14. 1997) 
NH970003  (Feb.  14. 1997) 
New  Jersey 
N)970002  (Feb.  14. 1997) 
N)970005  (Feb.  14, 1997) 
New  York 
NY970002  (Feb.  14. 1997) 
NY970004  (Feb.  14. 1997) 
NY970005  (Feb.  14, 1997) 
NY970006  (Feb.  14. 1997) 

NY970007  (Feb.  14. 1997) 

NY9700O8  (Feb.  14. 1997) 

NY970010  (Feb.  14. 1997) 

NY970011  (Feb.  14.  1997) 

NY970012  (Feb.  14. 1997) 

NY970013  (Feb.  14,  1997) 

NY970014  (Feb.  14.  1997) 

NY970O15  (Feb.  14. 1997) 

NY970016  (Feb.  14. 1997) 

NY970017  (Feb.  14.  1997) 

NY970018  (Feb.  14, 1997) 

NY970020  (Feb.  14, 1997) 

NY970021  (Feb.  14. 1997) 

NY970022  (Feb.  14. 1997) 

NY970025  (Feb.  14,  1997) 

NY970026  (Feb.  14.  1997) 

NY970031  (Feb.  14. 1997) 

NY970032  (Feb.  14.  1997) 

NY970033  (Feb.  14,  1997) 

NY970034  (Feb  14, 1997) 

NY970036  (Feb.  1 4 , 1 997) 

NY970037  (Feb.  14. 1997) 

NY970038  (Feb.  14. 1997) 

NY970039  (Feb.  14. 1997) 

NY970040  (Feb.  14.  1997) 

NY970O41  (Feb.  14, 1997) 

NY970042  (Feb.  14,  1997) 

NY970043  (Feb.  14,  1997) 

NY970044  (Feb.  14,  1997) 

NY970O45  (Feb.  14,  1997) 

NY970O47  (Feb.  14. 1997) 

NY970O48  (Feb.  14. 1997) 

NY970049  (Feb.  14. 1997) 


NY970051  (Feb.  14, 1997) 

Volume  n 
None 


Volume  m 

Alabama 

AL970003  (Feb. 

AL970008  (Feb. 

AL970034  (Feb. 

AL970044  (Feb. 
Florida 

FL970001  (Feb. 

FL970009  (Feb. 

FL970014  (Feb. 

FL970015  (Feb. 

FL970017  (Feb. 
Geotgia 

GA970050  (Feb. 
Mississippi 

MS970047  (Feb. 

Vt^umelV 

Illinois 

IL970001  (Feb. 

IL07OOO2  (Feb. 

IL970003  (Feb. 

IL9700O4  (Feb. 

IL970005  (Ftt. 

IL970007  (Feb. 

IL970006  (Feb. 

IL970009  (Feb. 

IL970010  (Feb. 

IL970011  (Feb. 

IL970O12(Feb. 

IL970013  (Feb. 

IL970014  (Feb. 

IL970015  (Feb. 

IL970016  (Feb. 

IL970017  (Feb. 

IL970021  (Feb. 

IL970022  (Feb. 

IL970023  (Feb. 

IL970024  (Feb. 

IL970025  (Feb. 

IL970026  (Feb. 

IL970027  (Feb. 

!L970028  (Feb. 

IL970029  (Feb. 

IL970030  (Feb. 

IL970O31  (Feb. 

IL970032  (Feb. 

IL970033  (Feb. 

IL970034  (Feb. 

1L970035  (Feb. 

IL970036  (Feb. 

IL970037  (Feb. 

IL970039  (Feb. 

IL970041  (Feb. 

IL970042  (Feb. 

IL970043  (Feb. 

IL970044  (Feb. 

IL970O45  (Feb. 

IL970046  (Feb. 

IL970047  (Feb. 

IL970048  (Feb. 

IL970049  (Feb. 

IL970050  (Feb. 

IL970051 (Feb 

1L970052 (Feb 

IL970053 (Feb 

IL970054 (Feb 

IL970056 (Feb 

1L970057 (Feb 

IL970058  (Feb. 

IL970059 (Feb 

IL970060  (Feb 


14. 1997) 
14, 1997) 
14. 1997) 
14, 1997) 

14, 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14. 1997) 

14. 1997) 

.  14. 1997) 


14. 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14.1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14. 1997) 
14.  1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14, 1997) 
14,  1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
.  14.  1997) 
.  14, 1997) 
.  14.  1997) 
.  14.  1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14. 1997) 


IL970061  (Feb.  14, 1997) 
IL970062  (Feb.  14. 1997) 
IL970063  (Feb.  14. 1997) 
IL970064  {Ftb.  14. 1997) 
IL970066  (Feb.  14. 1997) 
IL970067  (Feb.  14. 1997) 
IL970068  (Feb.  14. 1997) 
0.970869  (Feb.  14. 1997) 
IL970070  (Feb.  14. 1997) 

InAiana 

IN970002  (Feb.  14. 1997) 
IN970003  (Feb.  14. 1997) 
1N970006  (Feb.  14. 1997) 
IN970017  (Feb.  14. 1997) 
IN97(W18  (Feb.  14. 1997) 
IN970020  (Fob.  14. 1997) 
IN970060  (Feb.  14. 1997) 
MinnaaoU 
KO1970005  (Feb.  14. 1997) 
MN970007  (Feb.  14, 1997) 
MN970008  (Feb.  14, 1997) 
MN970012  (Feb.  14, 1997) 
MN970015  (Feb.  14. 1997) 
MN970027  (Feb.  14, 1997) 
MN970031  (Feb.  14, 1997) 
MN970035  (Feb.  14, 1997) 
MN970039  (Feb.  14, 1997) 
MN970043  (Feb.  14. 1997) 
MN970047  (Feb.  14, 1997) 
MN970049  (Feb.  14, 1997) 
MN970058  (Feb.  14, 1997) 
MN970059  (Feb.  14. 1997) 
MN970061  (Feb.  14. 1997) 

Volume  V 

Aricansas 
AR970027  (Feb.  14. 1997) 

Kansas 
KS970006  (Feb.  14. 1997) 
KS970007  (Feb.  14, 1997) 
KS970011  (Feb.  14, 1997) 
KS970012  (Feb.  14. 1997) 
ICS970013  (Feb.  14, 1997) 
KS970015  (Feb.  14, 1997) 
KS970016  (Feb.  14. 1997) 
KS970018  (Feb.  14, 1997) 
KS970019  (Feb.  14, 1997) 
KS970020  (Feb.  14. 1997) 
KS970021  (Feb.  14.  :t997) 
KS970022  (Feb.  14,  1997) 
KS970023  (Feb.  14. 1997) 
KS970025  (Feb.  14. 1997) 
KS970063  (Feb.  14, 1997) 

Missouri 

MO970001  (Feb.  14, 1997) 
MO970002  (Feb.  14, 1997) 
MO970003  (Feb.  14, 1997) 
MC)970004  (Feb.  14, 1997) 
MO970006  (Feb.  14, 1997) 
MO970007  (Feb.  14, 1997) 
MO97(i008  (Feb.  14. 1997) 
MO970009  (Feb.  14. 1997) 
MO970010  (Feb.  14. 1997) 
MO970011  (Feb.  14, 1997) 
MO970013  (Feb.  14, 1997) 
MO970014  (Feb.  14, 1997) 
MO970015  (Feb.  14. 1997) 
MC)970016  (Feb.  14, 1997) 
MO970017  (Feb.  14, 1997) 
MO970019  (Feb.  14. 1997) 
MO970020  (Feb.  14, 1997) 
MO970O41  (Feb.  14, 1997) 
MO970O42  (Feb.  14. 1997) 
MO970043  (Feb.  14, 1997) 
MO97004S  (Feb.  14, 1997) 
MO970047  (Feb.  14, 1997) 


MO97005O  (Feb.  14, 1997) 

MO970051  (Feb.  14, 1997) 

MO970052  (Feb.  14, 1997) 

MOe70053  (Feb.  14, 1997) 

MO970054  (Fob.  14. 1997) 

M097«»S  (Feb.  14. 1997) 

MO9700S6  (Feb.  14. 1997) 

MO970057  (Fob.  14. 1997) 

MO970058  (Fob.  14, 1997) 

MO9700S9  (Fob.  14. 1997) 

MO970060  (Fob.  14. 1997) 

MO970062  (Feb.  14. 1997) 

MO970063  (Fob.  14, 1997) 

MO970064  (Fob.  14. 1997) 

MO970065  (Fob.  14. 1997) 

MO970066  (Feb.  14. 1997) 

MO970067  (Fob.  14. 1997) 

MO970068  (Fob.  14. 1997) 

MO970069  (Feb.  14. 1997) 

MO970070  (Fob.  14. 1997) 

MO970071  (Feb.  14. 1997) 

MO970072  (Ftlb.  14, 1997) 

MC)970073  (Ftt.  14, 1997) 
Ndnaska 

NE970001  (F^  14. 1997) 

NE970019  (Feb.  14. 1997) 
Texas 

TX970005  (Feb.  14. 1997) 

TX970007  (F*.  14. 1997)       " 

TX970010  (Feb.  14. 1997) 

TX970018  (Feb.  14. 1997) 

TX970033  (Feb.  14. 1997) 

TX970034  (Feb.  14. 1997) 

TX970035  (Feb.  14. 1997) 

TX970037  (Feb.  14. 1997) 

TX970046  (Feb.  14, 1997) 

TX9700S5  (Feb.  14, 1997) 

TX970060  (Feb.  14, 1997) 

TX970069  (Feb.  14, 1997) 

TX970081  (Feb.  14, 1997) 

TX970093  (Feb.  14, 1997) 

TX970117  (Feb.  14. 1997) 

Volume  VJ 

Wyoming 

WY970008  (Feb.  14, 1997) 
WY970009  (Frfj.  14. 1997) 

Volume  Vn 

Califioinia 

CA970079  (Feb.  14.  1997) 
CA970109  (Feb.  14, 1997) 

General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documrats,  U.S.  (k)vemment  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscriptionCs),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
sevoi  separate  volumes,  arxanged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  2iid  day  of 
May  1997. 
Carl  Pelaakay, 

Chief.  Biandi  ofCoiutiuctioD  Wage 
Detenninations 

[FR  Doc.  97-11896  FUed  S-8-97: 8:4S  am] 
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OEPARTMBIT  OF  LABOR 

Bureau  of  Labor  Statistics 

Labor  Resaarch  Advisory  Councii; 
Meetings  and  Agenda 

The  Spring  meetings  of  committees  of 
the  Labor  Researoh  Advisory  Council 
will  be  held  on  May  20,  21,  and  22.  All 
of  the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building  (PSB),  2  Massachusetts 
Avenue,  NE.,  Washington,  D.C. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Btireau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Tuesday,  May  20.1997 

9:30  a.m.    Committee  on  Employment 
and  Unemployment  Statistics — 
Meeting  Room  6,  PSB 

1.  Welfare  reform  and  employment 
surveys 

2.  Current  Employment  Statistics 
(CES)  Revision  update 

3.  Standard  Occupational 
Classification  Revision 

4.  North  American  Industry 
Classification  Structtue  (NAICS) 
Update 

1:30  p.m.    Ck)mmittee  on  Foreign  Labor 
Statistics — Meeting  Room  6 

1.  Report  on  recent  developments  in 
the  Office  of  F*roducUvity  and 
Technology 

2.  International  comparisons  of  labor 
force,  employment  and 
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unemployment:  recent  results  and 
current  issues 

Committee  on  Productivity,  Technology 
and  Growth — Meeting  Room  6 

1.  New  industry  productivity 
database:  Plans  for  extension  of 
coverage 

2.  Hours  at  Work  Survey:  Redesign  of 
the  survey 

3.  Changes  in  procedures  for  the 
1996-2006  projections 

4.  Use  of  the  labor  requirements  tables 
in  job  impact  studies 

Wednesday,  May  21, 1997 

9:30  a.m.    Committee  on  Prices  and 
Living  Conditions — Meeting  Room 
6 

1.  Update  on  program  developments 

a.  Producer  Price  Indexes 

b.  The  Consumer  Price  Index 

2.  Other  business 

1:30  p.m.    Committee  on  Wages  and 
Industrial  Relations — Meeting 
Room  6 

1.  Update  on  National  Compensation 
Survey  (NCS)  activities 

2.  NCS  Marketing  materials 

3.  NCS  Calibration 

Thursday.  May  22.  1997 

10:00  a.m.    Committee  on  Occupational 
Safety  and  Health  Statistics — 
Meeting  Room  6 

1.  Report  on  summary  information 
from  the  1995  Survey  of 
Occupational  Injuries  and  Illnesses 

2.  Report  on  the  1994  Bulletin — 
Occupational  Injuries  and  Illnesses: 
Counts,  Rates,  and  Characteristics 

3.  Report  on  the  activities  of  the  ad 
hoc  committee  on  standardized 
coding  of  occupational  injury  and 
illness  characteristics 

4.  Discussion  of  injury  and  illness 
foUowback  survey  requirements 

5.  Internet  status  report/ 
demonstration 

The  meetings  are  open  to  the  public. 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  (Area 
Code  202)  606-5970. 

Signed  at  Washington.  DC,  this  5th  day  of 
May  1997. 

Katharine  G.  Abraham. 
Commissioner. 
|FR  Doc.  97-12165  FUed  5-8-97;  8:45  am] 

■UMQ  COW  4610-M-M 


DEPARTMENT  OF  LABOR 

OccufMtional  Safety  and  HaaWi 
Administration 

National  Advisory  Committee  on 
Occupational  Sataty  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  June  6. 1997,  in  Room  N3437  A-D 
of  the  Department  of  Labor  Building 
located  at  200  Constitution  Avenue  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9:00  a.m. 
lasting  until  approximately  3:30  p.m. 

Agenda  items  will  include:  a  brief 
overview  of  current  activities  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH);  regulatory 
and  legislative  updates;  as  well  as 
reports  bom  NACOSH  workgroups  on 
performance  measurement  and 
ergonomics. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joaime  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  mqII  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Ms. 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak  to  the  extent  time 
permits,  at  the  discretion  of  the  Chair. 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Theresa  Berry  (phone:  202-219-8615, 
extension  106;  FAX:  202-219-5986)  one 
week  before  the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  DaU  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500).  For  additional  information 
contact:  Joanne  Goodell,  Directorate  of 
Policy,  Occupational  Safety  and  Health 
Administration  (OSHA);  Room  N-3641, 


200  Constitution  Avenue  NW, 
Washington,  DC  20210  (phone:  202- 
219-8021,  extension  107;  FAX:  202- 
219-4383). 

Signed  at  Washington,  DC.,  this  5th  day  of 
May  1997. 

Gregory  R.  Watchman. 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 
[FR  Doc.  97-12227  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaitti 
Administration 

Puerto  Rico  Stat*  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Tide  29,  Code  of  Federal 
Regulations  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  August  30,  1977,  notice  was 
published  in  the  Federal  Register  (42 
FR  43628)  of  the  approval  of  the  Puerto 
Rico  plan  and  the  adoption  of  Subpart 
FF  to  Part  1952  containing  the  decision. 

The  Puerto  Rico  plan  provides  for  the 
adoption  of  Federal  Standards  as  State 
standards  by  reference.  Section  29  CFR 
1953.20  provides  that  "where  any 
alteration  in  the  Federal  program  could 
have  an  adverse  impact  on  the  'at  least 
effective  as'  status  of  the  State  program, 
a  program  change  supplement  to  State 
plan  shall  be  required."  In  response  to 
Federal  Standards  changes,  the  State  has 
submitted  by  letter  dated  May  28. 1992. 
from  Artemio  Andujar-Pabon.  then 
Acting  Assistant  Secretary  for  the  Puerto 
Rico  Occupational  Safety  and  Health 
Office,  to  James  W.  Stanley.  Regional 
Administrator,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Occupational  Exposure  to 
Bloodbome  Pathogens;  Final  Rule,  29 
CFR  1910.  as  published  in  the  Federal 
Register  (Volume  56  FR  64004-64182) 
of  December  6. 1991. 

By  letter  dated  December  15. 1993 
from  Walter  M.  Valdes-Roldan,  then 
Assistant  Secretary  for  the  Puerto  Rico 


Occupational  Safety  and  Health  Office, 
to  James  W.  Stanley,  former  Regional 
Administrator,  standards  comparable  to, 
and  incorporated  £is  part  of  the  state 
plan.  Occupational  Exposure  to  Lead.  29 
CFR  1910.  as  published  in  the  Federal 
Register  (Volume  55  FR  4998-4999)  of 
February  13, 1990;  Occupational 
Expostue  to  Hazardous  Chemicals  in 
Laboratories.  29  CFR  1910,  as  published 
in  the  Federal  Register  (Volume  55  FR 
7967)  of  March  6, 1990;  Occupational 
Exposure  to  Formaldehyde,  final  rule, 
29  CFR  1910.  as  published  in  the 
Federal  Register  (Voliune  57  FR  22290- 
22328)  of  March  27, 1992;  Occupational 
Exposure  to  Formaldehyde,  Corrections, 
29  CFR  1910,  as  published  in  the 
Federal  Register  (Volume  57  FR  24701) 
of  June  10, 1992;  Permit-Required 
Confined  Spaces,  29  CFR  1910,  as 
published  in  the  Federal  Register 
(Volume  58  FR  4462-4563)  of  January 
14,  1993;  Process  Safety  Management  of 
Highly  Hazardous  Chemicals. 
Explosives,  and  Blasting  Agents,  final 
rule.  29  CFR  1910.  as  published  in  the 
Federal  Register  (Volume  57  FR  6336- 
6417)  of  February  24. 1991;  Process 
Safety  Management  of  Highly 
Hazardous  Chemicals,  Explosives  and 
Blasting  Agents,  Corrections,  29  CFR 
1910.  as  published  in  the  Federal 
Register  (Volume  57  FR  7847)  of  March 
4. 1992;  Occupational  Exposure  to 
Asbestos,  29  CFR  1926,  as  pubU^ed  in 
the  Federal  Register  (Volume  55  FR 
3724-3732)  of  February  5. 1990;  Safety 
Standards  for  Stairways  and  Ladders 
used  in  Construction  Industry. 
Correction.  29  CFR  1926.  as  published 
in  the  Federal  Register  (Volume  56  FR 
2585  and  Volume  56  FR  5061)  of 
January  23. 1991  and  February  7. 1991; 
Occupational  Exposure  to  Asbestos. 
Tremolite.  Antrophyllite  and  Actinolite; 
final  rule.  29  CFR  1910  and  1926.  as 
published  in  the  Federal  Register 
(Volume  57  FR  24310-24330)  of  June  8. 
1992. 

By  letter  dated  March  15. 1994  fit>m 
Walter  M.  Valdes-Roldan,  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Patricia  K.  Clark.  OSHA  Regional 
Administrator,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Occupational  Exposure  to 
Cadmium  (CD).  Approval  of  Information 
Collection  Requirements,  29  CFR  1926. 
as  published  in  the  Federal  Register 
(Volume  57  FR  49272)  of  October  30. 
1992;  Occupational  Exposure  to 
Cadmium,  Corrections,  29  CFR  1926,  as 
published  in  the  Federal  Register 
(Volume  58  FR  21778-21850)  of  April 
23. 1993;  Occupational  Exposure  to 
Lead  in  Construction.  Approval  of 


Information  Collection  Requirements, 
29  CFR  1926,  as  published  in  the 
Federal  Register  (58  FR  34218)  of  June 
24. 1993;  and  Incorporation  of  General 
Industry  Safety  and  Health  Standards 
Applicable  to  Construction  Work,  final 
rule  and  technical  amendments,  29  CFR 
1926,  as  published  in  the  Federal 
Register  (58  FR  35076-35311)  of  June 
30, 1993;  and  Incorporation  of  General 
Industry  Safety  and  Health  Standards 
Applicable  to  Construction  Work, 
Corrections.  29  CFR  1926.  as  published 
in  the  Federal  Register  (Volume  58  FR 
40468)  ofjuly  28. 1993. 

By  letter  dated  May  20, 1994  from 
Walter  M.  Valdes-Roldan,  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena.  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to, 
and  incorporated  as  part  of  the  state 
plan.  Air  Contaminants,  Corrections,  29 
CFR  1910.  as  published  in  the  Federal 
Register  (Volume  57  FR  29204-29206) 
ofjuly  1. 1992;  Occupational  Exposure 
to  Bloodbome  Pathogens.  Corrections. 
29  CFR  1910,  as  published  in  the 
Federal  Register  (Volimie  57  FR  29206) 
ofjuly  1. 1992;  Control  of  Hazardous 
Energy  siources  (Lockout/Tagout).  final 
rule.  29  CFR  1910.  as  published  in  the 
Federal  Register  (Volume  58  FR  16612- 
16623)  of  March  30. 1993;  and 
Occupational  Exposure  to  Cadmium. 
Correction.  29  CFR  1910  and  1915,  as 
published  in  the  Federal  Register 
(Volume  58  FR  21778-21850)  of  April 
23. 1993;  Occupational  Exposure  to 
Cadmium,  final  rule.  29  CFR  1926.  as 
published  in  the  Federal  Roister 
(Volume  57  FR  42102-42463)  of 
September  14. 1992. 

By  letter  dated  Jime  13. 1994  from 
Walter  M  Valdes-Roldan,  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena.  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Welding.  Cutting  and  Brazing, 
final  rule,  29  CFR  1910,  as  publi^ed  in 
the  Federal  Register  (Volume  59  FR 
25093-25094)  of  June  20. 1990;  Access 
to  Employee  Exposure  and  Medical 
Records,  Clarification,  29  CFR  1910,  as 
published  in  the  Fedoral  B*gi«i«r 
(Volume  55  FR  26431-26432)  of  June 
28. 1990;  Air  Contaminants.  29  CFR 
1910.  as  published  in  the  Federal 
Register  (Volume  55  FR  52840-52841) 
of  December  24. 1990;  Occupational 
Exposure  to  Lead,  as  published  in  the 
Federal  Register  (Volume  56  FR  24686) 
-of  May  31. 1991;  Lead  Exposure  in 
Construction;  Interim  final  rule.  29  CFR 
1926.  as  published  in  the  Federal 
Register  (Volume  58  FR  26590-26649)  of 
May  4, 1993;  Incorporation  of  General 


Industry  Safety  and  Health  Standards 
Applicable  to  Shipyard  Employment,  29 
CFR  1915,  as  published  in  me  Federal 
Register  (Volume  58  FR  35512-35718) 
ofjuly  1.1993. 

By  letter  dated  August  23. 1994  from 
Walter  M  Valdes-Roldan.  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena,  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Hazard  Communication,  final  rule, 
29  CFR  1910. 1915. 1917  and  1926,  as 
published  in  the  Federal  Register 
(Volume  59  FR  6126-6184)  of  February 
9, 1994;  Standard  for  Cadmiimi  in 
Shipyard  Employment  and  Construction 
Work:  Reprint  with  Corrections  and 
Technical  Amendments,  final  rule,  29 
CFR  1915,  and  1926.  as  published  in  the 
Federal  Register  (Volume  59  FR  146- 
215)of  January  3, 1994. 

By  letter  dated  December  5, 1994  fixnn 
Juan  Morale-Ruiz,  then  Acting  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena.  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to, 
and  incorporated  as  part  of  the  state 
plan,  Personal  Protective  Equipment  tot 
General  Industry,  final  rule,  29  CFR 
1910,  as  published  in  the  Federal 
Register  (Volume  59  FR  16334-16364) 
of  April  6, 1994;  and  Electric  Power 
Generation,  Transmission  and 
Distribution,  Electrical  Protective 
Equipment,  final  rule.  29  CFR  1910.  as 
publidied  in  the  Federal  Register 
(Volume  59  FR  4320-4476)  of  January 
31. 1994. 

By  letter  dated  January  27. 1995  from 
Ameedee  Emmanuelli,  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena.  OSHA  Puwto  Rico 
Area  Director,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Reporting  Fatalities  or  Multiple 
Hospitalization  Incidents.  29  CFR  1904. 
as  published  in  the  Federal  Register 
(Volume  59  FR  15594-15600)  of  April  1. 
1994;  Electric  Power  Generation, 
Transmission  and  Distribution. 
Electrical  Protective  Equipment,  final 
rule,  Stay  of  Enforcement  and 
Correction,  29  CFR  1910,  as  published 
in  the  Federal  Register  (Volume  59  FR 
33658-33664)  of  June  30, 1994  and 
Occupational  Exposure  to  Asbestos, 
final  rule,  29  CFR  1910, 1915  and  1926. 
as  published  in  the  Federal  Register 
(Volume  59  FR  40964-41158)  of  August 
30. 1994;  Confined  and  Enclosed  Spaces 
and  Other  Dangerous  Atmospheres  in 
Shipyard  Employment,  final  rule.  29 
CFR  1915.  as  published  in  the  Federal 
Register  (Volume  59  FR  37816-37863) 
ofAugustSO,  1994. 
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.     By  letter  dated  May  3, 1995  from 
Ameedee  Emmanuelli,  then  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena.  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to, 
and  incorporated  as  part  of  the  state 
plan.  Personal  Protective  Equipment  for 
General  Industry,  final  rule.  Corrections, 
29  CFR  1910,  as  published  in  the 
Federal  Re^ster  (Volume  59  PR  33910- 
33911)  of  July  1, 1994;  Retention  of  DOT 
Markings,  Placards  and  Labels.  29  CFR 
1910, 1915, 1917.  1918, 1926  and  1928, 
as  published  in  the  Federal  Register 
(Volume  59  FR  36695-36700)  of  July  19, 
1994:  and  Safety  Standards  for  Fall 
Protection  in  the  Construction  Industry, 
29  CFR  1926,  as  published  in  the 
Federal  Register  (Volume  59  FR  40672- 
40753)  of  August  9, 1994. 

By  letter  dated  November  3. 1995 
from  Luis  E.  Kolb-Ortiz.  Acting 
Assistant  Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena,  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to, 
and  incorporated  as  part  of  the  state 
plan.  Hazardous  Waste  Operations  and 
Emergency  Response,  final  rule.  29  CFR 
1910  and  1926,  as  published  in  the 
Federal  Register  (Volume  59  FR  43268- 
43280)  of  August  22, 1994;  Logging 
Operations,  final  rule.  29  CFR  1910.  and 
1926,  as  published  in  the  Federal 
Register  (Volume  59  FR  51672-51748) 
of  October  12, 1994;  Logging 
Operations,  final  rule.  Partial  Stay  of 
Enforcement,  29  CFR  1910,  as  published 
in  the  Federal  Register  (Volume  60  FR 
7447-7449)  as  of  February  8,  1995;  and 
Permit-Required  Confined  Spaces,  final 
rule.  Technical  Amendment  to 
Preamble.  29  CFR  1910,  as  published  in 
Federal  Register  (Volume  59  FR  55208- 
55209)  of  November  4, 1994. 

By  letter  dated  January  16, 1996  from 
Luis  E.  Kolb-Ortiz.  Acting  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena,  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to, 
and  incorporated  as  part  of  the  state 
plan,  Occu[>ational  Exposure  to 
Asbestos,  Corrections,  29  CFR  1910, 
1915.  and  1926.  as  pubUshed  in  the 
Federal  Register  (Volume  60  FR  11194) 
of  March  1, 1995;  Safety  Standards  for 
Fall  Protection  in  the  Construction 
Industry,  final  rule,  29  CFR  1926,  as 
published  in  the  Federal  Register 
(Volume  60  FR  5131-5132)  of  January 
26,  1995;  Occupational  Exposure  to 
Asbestos,  final  rule.  Extension  of  Start- 
up Dates.  29  CFR  1915.  as  published  in 
the  Federal  Register  (Volume  60  FR 
9624-9626)  of  February  21. 1995; 
Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  in 


Shipyard  Employment,  29  CFR  1915,  as 
published  in  the  Federal  Register 
(Volume  60  FR  14218-14220)  of  March 
16, 1995. 

By  letter  dated  March  21, 1996  from 
Luis  E.  Kolb-Ortiz,  Acting  Assistant 
Secretary  for  the  Puerto  ^co 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena,  OSHA  Puerto  Rico 
Area  Director,  standards  comparable  to. 
and  incorporated  as  part  of  the  state 
plan.  Occupational  Exposure  to 
Asbestos,  final  rule.  Extension  of  Start- 
up dates.  29  CFR  1910, 1915  and  1926. 
as  pubhshed  in  the  Federal  Register 
(Volume  60  FR  33343-33346)  of  June 

28. 1995;  Occupational  Exposure  to 

Asbestos.  Corrections,  final  rule,  29  CFR 
1910, 1915  and  1926.  as  published  in 
the  Federal  Register  (Voliune  60  FR 
33974-34002)  of  June  29, 1995;  Safety 
standards  for  Fall  Protection  in  the 
Construction  Industry,  final  rule,  29 
CFR  1926,  as  published  in  the  Federal 
Register  (Volume  60  FR  39254-39256) 
of  August  2, 1995;  Permit-Required 
Confined  Spaces.  29  CFR  1910.  as 
published  in  the  Federal  Register 
(Volume  60  FR  26114-26116)  of  May 
19, 1995;  Occupational  Exposure  to 
Asbestos,  29  CFR  1910  and  1926.  as 
published  in  the  Federal  Register 
(Volume  55  FR  3724-3732)  of  February 
5, 1990;  and  Safety  Standards  for 
Stairways  and  Ladders  used  in 
Construction  Industry,  Correction,  29 
CFR  1926.  as  published  in  the  Federal 
Register  (Volume  56  FR  2585  and 
Volume  56  FR  5061)  of  January  23, 1991 
and  February  7, 1991. 

By  letter  dated  May  28, 1996  from 
Luis  E.  Kolb-Ortiz.  Acting  Assistant 
Secretary  for  the  Puerto  Rico 
Occupational  Safety  and  Health  Office, 
to  Jose  A.  Carpena,  OSHA  Puerto  Rico 
Area  Director,  standards  comparable, 
and  incorporated  as  part  of  the  state 
plan.  Occupational  Exposure  to  Lead, 
final  rule.  Amendments,  29  CFR  1910, 
as  pubUshed  in  the  Federal  Register 
(Volume  60  FR  52856-52859)  of  October 
11, 1995;  Occupational  Standards  to 
Asbestos  in  Construction,  final  rule. 
Amendments,  29  CFR  1926,  as 
published  in  the  Federal  Register 
(Volume  60  FR  50411-50413)  of 
September  29, 1995;  and  Occupational 
Standards  to  Asbestos  in  Maritime, 
Amendments,  final  rule,  29  CFR  1915, 
as  published  in  the  Federal  Register 
(Volume  60  FR  50411-50413)  of 
September  29. 1995. 

These  standards  which  are  contained 
in  the  Puerto  Rico  Regulations,  Number 
Two  (equivalent  to  1904),  Number  Four 
(equivalent  to  29  CFR  1910),  Niunber 
Ten  (equivalent  to  29  CFR  1926), 
Numbcff  Eleven  (equivalent  to  29  CFR 
1928)  and  Number  12  (equivalent  to  29 


CFR  1915, 1916. 1917. 1918) .  were 
promulgated  by  resolutions  adopted  by 
the  Puerto  Rico  Department  of  Labor 
and  Human  Resources  on  December  16, 
1991.  August  25, 1992,  May  26.  1992. 
October  6. 1992.  April  14. 1993. 
September  30. 1993.  December  9. 1993, 
March  23, 1994.  June  21. 1994. 
September  29, 1994.  January  18, 1995, 
May  30. 1995.  November  13. 1995. 
December  13. 1995.  February  21. 1996 
and  February  28, 1996,  pursuant  to  the 
Puerto  Rico  Act  Number  16  and  Chapter 
52  of  the  Puerto  Rico  Rules  and 
Regulations  Act  of  1958. 

2.  DedsioD 

OSHA  has  determined  that  the  State's 
standards  are  identical  to  the 
comparable  Federal  standards,  and 
therefore  approves  the  standards. 

3.  Locatioa  of  supplement  for 
inspection  and  copying 

A  copy  of  the  standard  supplement, 
along  with  the  approved  plan,  in  english 
and  Spanish  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Occupational 
Safety  and  Health  Administration, 
Puerto  Rico  Area  Office,  BBV  Plaza. 
Suite  5-B,  1510  FD.  Roosevelt  Avenue. 
Guaynabo,  Puerto  Rico.  00968;  Puerto 
Rico  Department  of  Labor  and  Human 
Resources,  Prudencio  Rivera  Martinez 
BIdg.,  Munoz  Rivera  Avenue  505,  Hato 
Rey,  Puerto  Rico  00918;  and  the 
Directorate  of  Federal-State  Operations. 
Room  N3700.  200  Constitution  Avenue. 
N.W..  Washington.  D.C.  20210.  For 
electronic  copies  of  this  Federal 
Register  notice,  contact  OSHA's  Web 
Page  at  http://www.08ha.gov/. 

4.  Public  Participation 

Under  29  CFR  1953.2  (c),  the 
Assistant  Secretary  may  prescribe 
alternative  procedures  to  expedite  the 
review  process  m  for  other  good  cause 
which  may  be  consistent  with 
applicable  laws.  The  Assistant  Secretary 
finds  that  good  cause  exists  for  not 
publishing  the  supplement  to  the  Puerto 
Rico  State  Flan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  meeting  requirements  for  public 
participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  Law  and  further 
participation  would  be  unnecessary. 

The  decision  is  effective  (Sec.  18  Pub. 
L.  91-596.  84  Stat.  1608  (29  U.S.C  667)} 
April  16, 1997. 


Signed  at  New  Yoric  Qty,  New  York,  this 
16th  day  of  April  1997. 

Patrida  K.  dark, 

RegionaJ  Administrator. 

[FR  Ooa  97-12085  Piled  5-8-97;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Noitca  97-«57] 

NASA  Advisory  Council,  Life  and 
Mcrogravity  Sciences  and 
Applications  Advisory  Committse; 
Meeting 

AQENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  May  13, 1997, 8:30  a.m.  to  3:00 
p.m.  and  4:30  p.m.  to  5:30  p.m.;  and 
May  14, 1997, 8:00  a.m.  to  6:00  p.m.  On 
Tuesday,  May  13,  the  Advisory 
Committee  will  meet  jointly  with  the 
NASA  Advisory  Council's  Advisory 
Committee  on  the  International  Space 
Station. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC  7,  300  E  Street,  SW,  Washington. 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diana  P.  Hoyt.  Code  UP.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-1893. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
May  13, 1997: 

— ^Microgravity  Research  Prospects 

— Life  Sciences  Research  Prospects 

— Commercial  Space  Product 
Development  Prospects 

— ^Engineering  Research  Prospects 

— Committee  Discussions  on  Improving 
the  Translational  Linkages  between 
Basic  and  Applied  Research 

— Committee  Discussions  on  Private 
Development  of  Space  May  14, 
1997: 

— Review  of  Joint  NASA  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee/ 
Advisory  Committee  on  the 
International  Space  Station  Meeting 

— Status  of  the  Office  of  Life  and 
Microgravity  Sciences  and 
Applications 


— ^International  Space  Station  Research 

Utilization  Update 
— Exobiology  Activities 
—Status  of  Office  of  Space  Flight 

Activities 

— ^Administrator  Goldin's  Vision  for 
Biology 

— Subcommittee/Task  Force  Reports 
— Discussion  of  Qmunittee  Findings 
and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  5, 1997. 

Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  97-12213  Piled  5-8-97;  8:45  am] 

BMJJNQ  CODE  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  May  30. 1997, 8:30  am  to 
5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  1150,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  De.  lohn  Van  Roeendale, 
Program  Director,  New  Technologies 
Prc^ram.  Suite  1122.  National  Foundation. 
4201  Wilson  Boulevard.  Arlington.  VA  22230 
(703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

M.  Rdiecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-12098  Filed  58-97;  8:45  am) 

BHJJNG  COOS  Tsas-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Bioengineedng  and  Environmental 
Systems;  Notloe  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Sdenoe 
Foundation  aimounoes  thct  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Envirmunental  Systems 
(No.  1189). 

Date  and  Time:  May  29. 1997;  8:30a.m.- 
5:00  p.m. 

I^ace:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  530,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Fred  G.  Heineken.  Program 
Director.  Biotechnology  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  308- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  far  financial  suppml 

Agenda:  To  review  and  evaluate  the  1997 
Group  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  doting:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  inforaiation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  5, 1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-12097  Filed  5-8-97;  8:45  am) 


NATIONAL  SaENCE  FOUNDATION  - 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Sdenoe 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Qvil  and 
Mechanical  Systems  (1205). 

Date  &  Time:  May  27, 1997;  8:30  am-5KW 
pm. 

Mace:  Room  330,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  )om  Larsen-Basse. 
Program  Director,  Surface  Engineering  and 
Tribology.  National  Science  Foundation. 
4201  Wilson  Blvd..  Arlington.  VA  22230. 
Telephone:  (703)  306-1360. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  N4ay  5, 1997. 
M.  Rdiecca  Winider, 
Coimnittee  Manag/ement  Officer. 
[FR  Doc.  97-12093  Filed  5-ft-97;  8:45  am) 
■LLMQ  0006  7S6S-01-M 


NATK)f4AL  SOENCE  FOUNDATION 

Advtoory  Commmee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering — 
1115. 

Date  and  Time:  May  28. 1997;  8:30  a.m.  to 
5.-00  p.m.;  May  29, 1997;  8:30  a-m.  to  2:30 
p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA  22230,  Room 
375. 

Type  of  Meeting:  Open. 

Contact  Person:  Yvonne  Summers,  Office 
of  the  Assistant  Director,  Directorate  for 
Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
4201  Wibon  Blvd.,  Suite  1105,  Arlington,  VA 
22230.  Telephone:  (703)  306-1900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community:  to  provide  advice  to 
the  Assistant  Director/QSE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  cany  out  needed  studies 
and  tasks. 

Agenda 

(1)  Review  status  of  CISE  Reorganization  Plan 

(2)  Review  sUtus  of  QSE  Strategic  Plan 

(3)  Discuss  special  activities,  e.g..  Knowledge 

Distributed  Intelligence  (KDI, 
Government  Performance  and  Results 
Act  (GPRA),  Partnership  For  Advanced 
Computational  Infrastructure  (PAQ),  etc. 
Dated:  May  5. 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  97-12096  Filed  5-8-97;  8:45  am] 

aUMQOOOC  79BS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Empltasis  Panel  in  Design, 
Manufacture,  and  industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  a  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  May  28. 1996.  7:45  a.m.- 
4:45  p.m. 

Place:  Rooms  320,  and  330,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Georgia-Anne  Klutke, 
Program  Director,  Operations  Research  and 
Production  Systems  Program,  (703)  306- 
1330,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Operations  Research  and  Production  Systems 
unsolicited  proposals  as  part  of  the  selection 
process  for  awaids. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  May  5, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-12095  Filed  5-8-97;  8:45  am] 

BIUJNOOOOC  78SS-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  1>anel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  May  30, 1996,  8:00  a.m.- 
5:30  p.m. 

Place:  Rooms  320,  330.  340.  360.  365.  370. 
390.  and  530,  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  A.  Hazelrigg. 
Program  Director,  Design  and  Integration 
Engineering  Program,  Dr.  Jay  Lee,  Program 
Director.  Materials  Processes  and 


Manufacturing  Program.  Dr.  Ming  Leu. 
Program  Director.  Manufacturing  Machines 
and  Equipment  Program.  (703)  306-1330, 
National  Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Design 
and  Integration  Engineering,  Materials 
Processes  and  Manufacturing,  and 
Manufacturing  Machines  and  Equipment 
imsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  May  5, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-12099  Filed  5-8-97;  8:45  am] 

BILUNO  CODE  786S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following  ~ 
meeting: 

Name  of  Committee:  Advisory  Committee 
for  Mathematical  and  Physical  Sciences 
(Code  66). 

Dote  and  Time:  May  27. 1997  8:00  am-5:30 
pm;  May  28, 1997  8:00  am-2:00  pm. 

Place:  Arlington  Hilton  Hotel,  950  North 
Stafford  Street,  Gallery  2,  Arlington,  VA 
22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Adriaan  de  Graaf,  Acting 
Executive  Officer,  MPS,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1802. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  To  provide  advice  on 
future  science  and  education  op{x>rtunities; 
on  effective  and  efficient  strategies  and 
mechanisms  for  achieving  overall 
disciplinary  and  multidisciplinary  balance  as 
well  as  balance  with  respect  to  support  for 
individual  investigators  and  groups,  centers, 
and  major  facilities;  on  facilities  planning;  on 
the  integration  of  research  and  education: 
and  on  the  implementation  of  GPRA. 

Agenda 

May  27, 1997 

AM 
Introductory  Remarks 
State  of  MPS  Address 


Discussion  of  Science  Opportunities 
PM 

Reports  from  MPS  Working  Ooups  on 
Facilities  and  Instrumentation,  and 
University  Industry  Partnerships 

Advisory  Committee  Working  Group 
Discussions 

May  28. 1997 

AM 

Summaries  of  Advisory  Committee 
Working  Croup  Discussions 

Advisory  Committee  Recommendations 

Meeting  Wrap-up/Future  Business 

Dated:  May  5. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-12094  Filed  5-8-97;  8:45  am] 
WLUNO  COOK  7MS.^-M 


NUCLEAR  REGULATORY 

(DocliM  No.  030-3108S:  Ucwise  No.  31- 
28360-01  EA  87-0191 

Roy  Sadovsky,  D.V.M.  Floral  Parft,  New 
Yoffc;  Notice  of  Denial  of  Ucense 
newewal  and  Order  Termlnattng 
License 


Roy  Sadovsky,  D.V.M..  (Licensee  or 
Dr.  Sadovsky)  is  the  holder  of 
Byproduct  Nuclear  Material  License  No. 
31-28369-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  possession 
and  use  of  licensed  material  (i.e.,  gold- 
198  seeds)  for  implantation  in  horses  for 
the  treatment  of  leg  injuries  and 
diseases  in  accordance  with  the 
conditions  specified  therein.  Condition 
10  of  the  License  requires  that  licensed 
material  be  used  only  at  the 
Meadowlands  Race  Track  in  East 
Rutherford.  New  Jersey,  or  Showplace 
Farm  and  Gaitway  Farm  in  Millstone 
Township,  New  Jersey.  The  License, 
originally  issued  on  December  22. 1989, 
was  amended  on  January  10. 1992,  and 
was  due  to  expire  on  January  31, 1995. 
The  license  has  remained  in  effect, 
however,  pursuant  to  10  CFR  30.36(a). 
based  on  a  request  made  by  the  Licensee 
in  an  application  for  renewal  filed  on 
January  24, 1995. 

n 

On  August  26.  and  September  5. 1996. 
the  NRC  conducted  an  inspection  at  the 
Licensee's  office  in  Elmont.  New  York, 
and  at  the  Gaitway  Farm  in  Millstone 
Township,  New  Jersey.  During  the 
inspection,  it  was  determined  that  the 
Licensee  had  continued  to  use  licensed 
radioactive  material  consisting  of  gold- 
198  seeds  at  White  Birch  Farm,  in 
Allentown,  New  Jersey,  a  location  not 
authorized  by  the  license,  despite  being 


dted  for  that  violation  in  an  NRC  Notice 
of  Violation  (NOV)  issued  in  January 
1992,  and  despite  informing  \he  NRC  in 
February  1992  that  he  would  no  longer 
use  the  material  at  the  unauthorized 
location. 

During  the  inspection,  the  NRC 
inspector  determined,  through  review  of 
records  and  interview  of  the  Licensee, 
that  Dr.  Sadovsky  continued  to  tise  gold- 
198  seeds  at  the  White  Birch  Farm 
location  on  15  occasions  between  1992 
and  1996.  In  addition  to  this  finding  of 
a  deliberate  violation  of  an  NRC 
requirement,  the  August-September 
1996  inspection  also  identified  other 
violations  of  NRC  requirements,  eadi  of 
which  are  doctimented  in  a  related 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  issued  cm 
this  date.  These  violati<m8  include:  (1) 
Failing  to  secure  fitm  unauthorized 
removal  or  access,  licmsed  materials 
(approximately  120  millicuiies  of  gold- 
198)  that  were  stored  in  the  Licensee's 
unlocked,  open  vehicle  on  September  5, 
1906,  as  required  by  10  CFR  20.1801 
and  20.1802;  (2)  tranqwrting  Ucensed 
material  in  violation  of  10  QPR  71.5  and 
the  applicable  requirements  of  the  U.S. 
Departmfflit  of  Tjransportation 
regulations,  including  fiiilure  to  use  a 
Type  A  package  as  required  by  49  CFR 
173.415,  failure  to  apply  the  radioactive 
material  Yellow-n  label  as  required  by 
49  CFR  172.403,  and  failure  to  describe 
the  material  on  the  shipping  paper  as 
required  by  49  CFR  172.200;  (3)  failing 
to  provide  individual  monitoring 
devices  to  personnel  who  assisted  in  the 
Licensee's  use  of  licensed  material,  and 
to  ensure  the  use  of  those  devices  by 
such  personnel,  when  provided  as 
required  by  Condition  15  of  the  License; 
and  (4)  conducting  operations  with 
licensed  material  (gold-198)  in  a  manner 
that  caused  dose  rates  in  an  unrestricted 
area  to  exceed  2  millirem  in  any  one 
hour,  as  prohibited  by  10  CFR 
20.1301(a)(2). 

On  September  13, 1996,  the  NRC 
issued  an  Order  Suspending  the  License 
(Effective  Immediately)  and  Demand  for 
Information  (DFI)  to  the  Licensee,  based 
on  the  findings  of  the  inspection.  As 
noted  in  the  Order,  the  violations 
involving  use  of  licensed  material  at 
White  Birch  Farm  were  apparently 
willful,  in  that  the  Licensee  had  been 
put  on  notice  in  1992  that  the  license 
limited  use  of  licensed  material  to  only 
the  locations  authorized  on  the  license, 
and  was  aware  that  this  material  was 
being  used  at  Allentowm,  New  Jersey,  a 
location  not  authorized  on  the  NRC 
lice  II  SO 

SubsequenUy,  the  NRC  Office  of 
Investigations  conducted  an 
investigation  of  this  matter.  The 
investigation  determined  that  the 


Licensee's  use  of  gold-198  at  an 
unauthorized  location  during  the  period 
from  February  22, 1992.  to  October  19, 
1994,  was  deliberate,  and  that  the  use  of 
this  licensed  material  at  this  location 
subsequent  to  January  1995  was  willful. 

By  letter  dated  October  15. 1996,  the 
Licensee  responded  to  the  Order  and 
Demand  for  Information.  In  his 
response,  the  Licensee  stated,  among 
other  things,  that  he  did  not  willfully 
use  licensed  material  at  a  locaticm  not 
authorized  by  his  license  and  that  he 
believed  that  his  lioenae  had  beoi 
amended  to  include  uae  of  licensed 
material  at  White  Biidi  Fann.  The 
Licensee  repeated  hispoeitioo  in  a  letter 
dated  January  7, 1997. 

On  February  26. 1907,  an  enforcement 
conference  was  held  with  the  Licensee. 
At  the  enforcranent  ooofereDce,  the 
Licensee  again  denied  that  he  had 
committed  a  willful  violaticm  of  NRC 
reqtiirements,  and  again  maintained  his 
beUef  that  his  license  had  bem 
amended  to  authorize  work  at  White 
Birch  Farm. 

Notwithstanding  die  Liomsee's 
assertion,  the  NRC  has  ccmcluded  that 
the  Licensee's  action  of  performing 
licensed  activity  at  White  Birdi  Farm, 
an  unauthorized  location,  was 
deliberate.  This  conclusion  is  supported 
by  the  fact  that  the  Licensee  used 
licensed  material  at  White  Birch  Farm 
in  February  and  March  1992.  only  a 
short  time  after  he  was  put  on  notice  by 
the  Notice  of  Violation  issued  in  January 
1992  that  such  use  was  not  authorized 
by  his  License.  In  addition, 
notwithstanding  the  Licensee's  assertion 
that  he  believed  that  he  had  then 
submitted  a  licoise  amendment  to  allow 
use  of  Ucensed  material  at  White  Birch 
Farm,  this  request  was  not  submitted 
imtil  January  1995. 

m 

Based  on  the  above,  the  NRC  has 
concluded  that  the  Licensee  deliberately 
violated  NRC  requirements. 
Furthermore,  the  additional  violations, 
which  were  identified  diuing  the  1996 
inspection,  are  of  significant  concern  in 
that  they  have  the  potential  to  impact 
public  health  and  safety.  In  particular, 
the  radiation  level  from  the  quantity  of 
gold-198  that  the  Licensee  typically 
used  is  approximately  2.5  rem  per  hour 
at  10  centimeters  and.  when  implanted 
in  horses,  the  legs  of  the  treated  horses 
produce  radiation  levels  of  more  than 
200  millirem  per  hour  at  a  distance  of 
30  centimeters.  Given  these  radiation 
levels,  the  failure  to  provide  and  to 
ensure  the  use  of  individual  monitoring 
by  a  worker  raises  a  question  as  to 
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whether  workers  were  exposed  to 
radiation  in  excess  of  NRC 
requirements.  The  Licensee's  failure  to 
use  personnel  monitoring  devices  also 
raises  the  question  of  whether  the 
Licensee  was  exposed  to  radiation  in 
excess  of  NRC  requirements. 
Furthermore,  the  Licensee's  failure  to 
secure  licensed  mater'al,  as  well  as  the 
transport  of  this  material  without  proper 
packaging,  without  affixing  proper 
labels,  and  without  including  accurate 
shipping  papers,  are  of  serious  concern 
to  the  NRC. 

The  NRC  must  be  able  to  rely  on  its 
Licensees  to  comply  with  NRC 
requirements.  It  is  important  that 
licensed  material  be  used  in  accordance 
with  the  applicable  requirements.  The 
Licensee's  deliberate,  continued  use  of 
licensed  material  at  an  unauthorized 
location,  the  Licensee's  Sailure  to 
provide  individual  monitoring  devices 
to  personnel  who  assisted  in  the 
Licensee's  use  of  licensed  material,  and 
the  Licensee's  failure  to  take  the 
necessary  action  to  correct  the  violation 
of  NRC  requirements  previously  cited  in 
January  1992,  demonstrate  that  the 
Licensee  is  either  unwilling  or  unable  to 
comply  with  NRC  requirements.  Given 
the  safety  significance  of  the  identified 
violations  and  the  deliberate  nature  of 
one  of  the  violations,  the  NRC  no  longer 
has  reasonable  assurance  that  public 
health  and  safety  will  be  protected. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  the  Licensee 
is  willing  and  able  to  conduct 
operations  under  License  No.  31- 
28369-01  in  compliance  with  the 
Commission's  requirements,  and  that 
the  health  and  safety  of  the  public  will 
be  protected.  Therefore,  the  public 
health,  safety  and  interest  require  that, 
pursuant  to  10  CFR  2.103,  the 
application  for  renewal  of  the  License 
be  denied  and  that  the  License  be 
terminated. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  182  and  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.103,  it  is  hereby  ordered  that  the 
Application  for  renewal  of  License  No. 
31-28369-01  is  denied  and  License  No. 
31-28369-01  is  terminated. 


In  accordance  with  10  CFR  2.103,  the 
Licensee  may  request  a  hearing  on  this 
denial  of  license  renewal  within  20  days 
of  the  date  of  this  denial.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 


Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  hearing  shall 
be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXi;  20555, 
and  to  the  Regional  Administrator,  NRC 
Region  1, 475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406-1415. 

If  a  hearing  is  requested  by  the 
Licensee,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
the  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether,  on  the  basis  of  NRC 
findings  and  violations  described  in 
Sections  II  and  III  of  this  Notice,  denial 
of  the  application  for  renewal  of  the 
License  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  s{)ecified  in  Section  FV  of 
this  Order  shall  be  final  when  the 
extension  expires  if  a  hearing  request 
has  not  been  received. 

For  the  Nuclear  Regulatory  Qommission. 

Dated  at  Rockville.  Maryland  this  1st  day 
of  May  1997. 

Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Progmm  Oversight. 
Investigations  and  Enforcement. 
(FR  Doc.  97-12159  Filed  5-8-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[IA-07-024] 

Roy  Sadovsky,  D.V.M.  Florai  Park,  New 
York;  Order  Prohibiting  invotvement  in 
NRC-Ucansad  Activtties  (Effective 
Immediately) 


Roy  Sadovsky,  D.V.M. ,  (Licensee  or 
Dr.  Sadovsky)  is  the  holder  of 
Byproduct  Nuclear  Material  License  No. 
31-28369-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  possession 
and  use  of  licensed  material  (i.e..  gold- 
198  seeds)  for  implantation  in  horses  for 
the  treatment  of  leg  injuries  and 
diseases  in  accordance  with  the 
conditions  specified  therein.  Condition 
10  of  the  License  requires  that  licensed 
material  be  used  only  at  the 
Meadowlands  Race  'Track  in  East 
Rutherford  .New  Jersey,  or  Showplace 
Farm  and  Gaitway  Farm  in  Millstone 
Township,  New  Jersey.  The  License, 
originally  issued  on  December  22,  1989, 
was  amended  on  January  10. 1992.  and 
was  due  to  expire  on  January  31, 1995. 
The  license  has  remained  in  effect, 
however,  pursuant  to  10  CFR  30.36(a). 
based  on  a  request  made  by  the  Licensee 
in  an  application  for  renewal  filed  on 
January  24. 1995. 

n 

As  noted  in  a  Notice  of  Denial  of 
License  Renewal  and  Order  Terminating 
License  issued  to  Dr.  Sadovsky 
conciurently  on  this  date,  the  NRC  has 
found,  based  on  an  inspection  and 
investigation,  that  Dr.  Sadovsky  has 
deliberately  engaged  in  violations  of 
NRC  requirements,  as  detailed  in  the 
Notice  of  Denial  of  License  Renewal 
And  Order  Terminating  License. 
Notwithstanding  the  denial  of  Dr. 
Sadovsky's  license  renewal,  given  Dr. 
Sadovsky's  deliberate  failure  to  adhere 
to  regulatory  requirements,  as  well  as 
the  significance  of  additional  violations 
of  other  requirements  as  set  forth  in  the 
Notice  of  Denial  of  License  Renewal  and 
Order  Terminating  License,  the  NRC  no 
longer  has  the  necessary  assurance  that 
Dr.  Sadovsky's  activities,  if  performed 
under  any  other  NRC  license,  would  be 
performed  safely  and  in  accoitiance 
with  requirements. 

Coiisequently.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Dr.  Sadovsky  were  permitted  at  this 


time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Dr. 
Sadovsky  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order,  and  if  he  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  order  to  the  employer. 
Additionally.  Dr.  Sadovsky  is  required 
to  notify  the  NRC  of  his  first 
employment  in  NRC-licensed  activities 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  willfulness  and 
significance  of  Dr.  Sadovsky's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  efEiective. 

m 

Accordingly,  pursuant  to  sections  81. 
151b.  ISli.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  30.10.  Part  35, 
and  10  CFR  150.20,  it  is  hereby  ordered, 
immediately  effective,  that: 

1.  For  a  period  of  one  year  from  the 
date  of  this  Order.  Roy  Sadovsky. 
D.V.M..  is  prohibited  from  engaging  in 
NRC-licensed  activities.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specffic  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to.  those 
activities  of  Agreement  State  licensees 
conducted  in  areas  of  NRC  jurisdiction 
pursuant  to  the  authority  granted  by  10 
CFR  150.20. 

2.  For  a  period  of  one  year  from  the 
date  of  this  Order.  Dr.  Sadovsky  shall 
provide  a  copy  of  this  Order  to  any 
prospective  employer  who  engages  in 
NRC-licensed  activities  (as  described  in 
Section  III.l  above)  prior  to  his 
acceptance  of  employment  involving 
non-NRC-licensed  activities  with  such 
prospective  employer.  The  purpose  of 
this  requirement  is  to  ensure  that  the 
employer  is  aware  of  the  prohibition  on 
Dr.  Sadovsky  from  engaging  in  NRC- 
licensed  activities. 

3.  The  first  time  Dr.  Sadovsky  is 
employed  in  NRC-licensed  activities 
following  the  one  year  prohibition,  he 
shall  notify  the  Regional  Administrator, 
NRC  Region  1, 475  Allendale  Road.  King 
of  Prussia,  Pennsylvania  19406,  prior  to 
engaging  in  NRC-licensed  activities, 
including  activities  under  an  Agreement 
State  license  when  activities  imder  that 
license  are  conducted  in  areas  of  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 
The  notice  shall  include  the  name. 


address,  and  telephone  number  of  the 
NRC  or  Agreement  State  licensee  and 
the  location  where  licensed  activities 
will  be  performed. 

The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  condUtions  upon 
demonstration  by  the  licensee  of  good 
cause. 

IV 

In  accordance  with  10  CFR  2.202,  Dr. 
Sadovsky  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order  and  may 
request  a  hearing  on  this  Order,  within 
20  days  of  the  date  of  this  Order.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission 
Washington,  D.C.  20555.  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Dr.  Sadovsky  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  E)C  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  1, 475  Allendale  Road.  King 
of  Prussia,  Pennsylvania  19406.  to  Dr. 
Sadovsky  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Sadovsky.  If  a  person  other  than  Dr. 
Sadovsli^  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr. 
Sadovsky,  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Dr. 
Sadovsky  may.  in  addition  to 
demanding  a  hearing,  at  the  time  the 


answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
enor. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commisnon. 

Dated  at  Rockville.  Maryland  this  Ist  day 
of  May  1997. 

Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement. 

[FR  Doc.  97-12160  Filed  5-8-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No*.  50-272  and  50-311] 

Public  Service  Eiectrfc  &  Gas 
Company,  Ptiiladelphia  Electric 
Company,  Delmarva  Povver  and  Light 
ComfMny,  Atlantic  City  Electric 
Company,  Salem  Nudaar  Generating 
Station,  Units  1  and  2;  Environmentai 
Aaaessment  and  Rrnf  Ing  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  license  * 

amendment  for  Facilify  Operating 
Licenses  Nos.  DPR-70  and  DPR-75, 
issued  to  Public  Service  Electric  and 
Gas  Company  (PSE&G.  the  licensee),  for 
operation  of  the  Salem  Nuclear 
Generating  Station.  Units  1  and  2' 
(Salem  Units  1  and  2). 

The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Salem  County,  New 
Jersey. 

Environmental  Aaaeaainent 

Identification  of  Proposed  Action 

The  proposed  action  would  change 
Technical  Specffication  (TS)  3.4.3, 
"Relief  Valves."  for  Salem  Unit  1,  and 
TS  3.4.5,  "Relief  Valves,"  for  Salem 
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,  Unit  2.  to  ensure  that  the  automatic 
capability  of  the  power  operated  relief 
valves  (PORVs)  to  relieve  pressure  is 
maintained  when  these  valves  are 
isolated  by  closure  of  the  block  valves. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  31, 1997,  as 
supplemented  by  letter  dated  March  14, 
1997. 

The  Need  for  the  Pmposed  Action 

In  June  of  1990,  the  NRC  issued 
Generic  Letter  (GL)  90-06  entitled 
"Resolution  of  Generic  Issue  70,  'Power- 
Operated  Valve  and  Block  Valve 
Reliability,'  and  Generic  Issue  94 
'Additional  Low-Temperature 
Overpressurization  Protection  For  Light- 
Water  Reactors.' "  This  GL  was  issued  to 
increase  the  reliability  of  the  PORVs  and 
block  valves  to  assure  that  they  would 
function  as  required  for  certain 
transients  and  accidents  including 
Steam  Generator  Tube  Rupture  (SGTR), 
low  temperature  overpressurization 
protection,  and  plant  cooldown.  One  of 
the  actions  required  by  the  GL  was  to 
revise  the  limiting  conditions  for 
operation  (LCO)  of  the  PORVs  and  block 
valves  in  the  TSs. 

PSE&G  complied  by  submitting  a 
request  to  change  the  TSs,  by  letter 
NLR-N93163  dated  December  8, 1993, 
which  was  incorporated  in  the  Salem 
Unit  1  and  2  licenses  via  Amendments 
150  and  130,  dated  April  7.  1994, 
respectively.  The  submitted  request  and 
amendments  were  based  on  the 
guidance  provided  in  the  GL  and  also 
later  revisions  that  were  made  to  the 
LCO  under  NnJREG-1431,  "Standard 
Technical  Specifications  Westinghouse 
Plants."  Revision  0,  dated  September 
1992.  One  of  the  changes  afforded  by 
NUREG-1431  was  to  allow  PORV 
isolation  provided  the  PORVs  are 
capable  of  manual  operation  based  on 
the  mitigation  of  a  Steam  Generator 
Tube  Rupture  event;  whereas,  the  TSs 
recommended  in  GL  90-06  addressed 
isolation  only  for  valves  with  excessive 
seat  leakage. 

In  J\me  of  1993,  Westinghouse  issued 
Nuclear  Safety  Advisory  letter,  NSAL 
93-013,  which  addressed  the 
Inadvertent  Safety  Injection  (SI) 
Actuation  at  Power  event  and  informed 
plants  that  potential  nonconservaUve 
assumptions  were  used  in  evaluating 
the  Inadvertent  SI  analyses. 
Westinghouse  determined  that  crediting 
PORV  operation  could  be  a  potential 
solution  for  the  mitigation  of  this  event. 
The  spurious  operation  of  the  SI  System 
at  power  is  classified  as  a  Condition  11 
event,  a  fault  of  moderate  frequency,  as 
referenced  in  Salem's  Updated  Final 
Safety  Analysis  Report  (UFSAR)  Section 


15.2.14.  A  Condition  II  event  should 
result  in  a  reactor  shutdown  with  the 
plant  being  capable  of  returning  to 
operation. 

PSE&G  has  determined  that  an 
inadvertent  SI  at  power  could  cause  the 
pressurizer  to  become  water-solid  if  the 
resulting  injection  of  borated  water  is 
not  terminated.  In  the  event  that  the 
pressurizer  becomes  fully  water-solid, 
timely  PORV  actuation  successfully 
mitigates  the  event.  However,  without 
automatic  operation  of  the  PORVs,  the 
Reactor  Coolant  System  (RCS)  pressure 
may  increase  to  the  lift  setpoint  of  the 
pressurizer  safety  relief  valves  before 
the  PORVs  are  manually  opened.  The 
Salem  pressurizer  safety  valves  are  not 
designed  to  relieve  water.  It  is 
postulated,  therefore,  that  one  or  more 
of  the  valves  could  fail  to  completely 
reseat  if  relieving  a  water-solid 
pressurizer.  A  resulting  unisolable  loss 
of  RCS  inventory  has  been  analyzed  in 
Salem's  UFSAR  as  a  Condition  m  event. 

A  review  of  the  current  Salem  TSs 
indicates  that  a  TS  revision  is  necessary 
to  preclude  the  possibility  of  operating 
with  PORVs  that  can  only  be  cycled 
manually.  PSE&G's  re-analysis  of  the 
Inadvertent  SI  at  Power  performed  to 
support  resolution  of  NSAL  93-013, 
credits  operator  action  to  imblock  the 
PORVs,  if  necessary.  However,  once 
unblocked  it  is  unlikely  that  operator 
actions  can  be  readily  accomplished  to 
manually  cycle  the  PORVs  such  that  the 
pressurizer  safety  valve  pressure  is  not 
reached.  Therefore,  PSE&G  submitted 
the  proposed  TS  changes  by  letter  dated 
January  31, 1997,  to  incorporate  the 
results  of  PSE&G's  analysis  (i.e.,  to 
credit  automatic  operation  of  PORVs  for 
an  Inadvertent  SI  event),  into  the  TSs. 

Environmental  Impacts  of  the  Proposed 
Action 

As  indicated  in  Salem  UFSAR  Section 
15.2.4.  "Spurious  Operation  of  The 
Safety  Injection  System  at  Power,"  the 
results  of  this  transient  do  not  lead  to 
fuel  cladding  damage  and  thus  no 
fission  products  are  released.  The 
proposed  changes  to  the  TSs  assure  that 
post  transient  reactor  coolant  system 
pressure  relief  will  continue  to  be 
controllable;  thus,  no  change  in  the 
transient  result  will  occur.  Accordingly, 
no  changes  are  being  made  in  the  types 
of  any  effluent  that  may  be  released 
oQsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  afi^ect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  change 
any  current  environmental  impacts.  'The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  the  operation  of 
Salem  Nuclear  Generating  Station  Units 
1  and  2,  dated  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  15, 1997,  the  staff  consulted 
with  the  New  Jersey  State  official,  Mr. 
R.  Piimey,  of  the  New  Jersey  Department 
of  Environmental  Protection  and 
Energy,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  31. 1997,  and  supplement 
dated  March  14. 1997.  which  are 
available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Library.  112  West  Broadway, 
Salem.  New  Jersey  08079. 

Dated  at  Rockville,  Kfaiyland,  this  2nd  day 
of  May  1997. 


For  the  Nuclear  Regulatory  Conunission. 
John  F.  Slolz. 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/D,  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc.  97-12148  Filed  5-8-97;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  Ucanaa  To  Import 
Nuclear  Waste 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street.  N.W.. 
Washington.  D.C. 

NRC  Import  License  Appucation 


A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  ffled  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555:  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555;  and  the  Executive  Secretary. 
U.S.  Department  of  State.  Washington. 
D.C.  20520. 

The  information  concerning  the 
application  follows. 


Name  of  ap- 
plicant 

Date  of  applica- 
tion 

Dale  received 

Description  of  material 

Country  of 
origm 

Application 
mtrpber 

Material  type 

Total 

End  use 

ALARON 
Corp. 

April  18,  1997  ... 

April  25.  1997  ... 

IW003 

Contaminated  Con- 

110m3 

Decontamination  and 
recycling. 

Taiwen. 

Dated  this  2nd  day  of  May  1997  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  CommissioiL 
Donna  C  Cha— y. 

Acting  Director,  Division  ofNonproliferation, 
Exports  and  Multilateral  Relations,  Office  of 
International  Programs. 
(FR  Doc.  97-12146  Filed  5-8-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Adviaory  Committee  on  naactor 
Safaguante;  Joint  Maating  of  the  ACRS 
Subcommittaaa  on  Malarialaand 
Metallurgy  and  on  Savara  Acddanta; 
Notica  of  Maating 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  and  on  Severe 
Accidents  will  hold  a  joint  meeting  on 
June  10. 1997.  Room  T-2B3. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  fune  10, 1997—8:30  aan. 
until  the  conclusion  of  business. 

The  Subcommittees  will  hear 
presentations  from  representatives  of 
the  N^C  staff  and  the  Nuclear  Energy 
Institute  (NEI)  concerning  the  NRC  staff 
approach  for  addressing  steam  generator 
tube  integrity  issues,  and  related 
matters.  "The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  £acts.  and  to  formulate 
proposed  positions  and  actions,  as 


appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Ehiring  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
NEI,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  disctissed.  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opporttinity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 


urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  ocoirred. 

Dated:  May  5, 1997. 
Saa  Deraiawa^, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  97-12147  FUed  5-8-97;  8:45  am] 


NUCLEAR  REGULATORY 

wOMMISSION 


Adviaory  Commitlaa  on  I 
Safaguarda;  Sut>c  ommltlaa  Maaling  on 
Inatrumantation  and  Control  Syalama 
and  Computara;  Nolioa  of  Maating 

The  ACRS  Subcommittee  on 
Instrumentation  and  Control  Systems 
and  Computers  will  hold  a  meeting  on 
May  28-29, 1997,  Room  T-2B3, 11545^ 
Rockville  Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  May  28. 1997—8:30  ajn. 
until  the  conclusion  of  business. 

Thursday.  May  29,  1997—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  final  Standard  Review  Plan 
(SRP)  sections.  Branch  Technical 
Positions  (BTPs),  and  Regulatory  Guides 
associated  with  digital  instnmientation 
and  control  systems.  The  Subcommittee 
will  also  review  the  staff's  incorporation 
of  insights  from  the  National  Academy 
of  Sciences/  National  Research  Council 
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Phase  2  study  report  as  well  as  the 
staff's  safety  evaluation  report  on  the 
Electric  Power  Research  Institute  topical 
report  for  coaunodal  off-the-shelf 
software.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  fKts,  and  to  ftmnulate 
proposed  positions  and  actions,  as 
appn^Hiate,  for  deliberation  by  the  full 
Qnunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
C3iainnan:  writtm  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  mly  during  those  p<»tioos 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Perscms  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occiured. 

Dated:  May  5. 1997. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
IFR  Doc.  97-12151  Filed  5-8-97;  8:45  ami 

BHJJNOCOOf  7mt-9%-P 


NUCLEAR  REGULATORY 


Advieofy  CofiMMtlaeon  Resdor 
Saleguanii;  Subcowmitt—  MeaMng  on 
Human  Factora;  Nolioe  of  MMttng 

Hm  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  June  3, 
1997,  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  June  3, 1997—8:30  a.m. 
until  the  condusion  of  business. 

The  Subcommittee  will  discuss  the 
draft  of  the  NRC  Human  Performance 
Program  Plan  and  related  matters.  The 
purpose  (A  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubUc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statem«its  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Fiuther  information  regarding  topics 
to  be  disciissed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 


Dated:  May  5, 1997. 
StmDmaitmamj, 
Chief.  Nuclear  Reactors  Branch. 
(FR  Doc  97-12152  Filed  5-8-97;  8:45  am) 


OFFICE  OF  PERSONNEL 


Adviaofy 
Cowwwltlia;  Open  Commtttaa  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Fedwal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  June  5. 1997 
Thursday,  Jime  19, 1997 
Thursday,  July  3, 1997 
Thursday,  July  17, 1997 

The  meetings  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street.  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  potinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  firom  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formidate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  cauciises 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Persimnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 


recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Pnsonnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Ro(mi  5559. 1900  E  Street, 
NW..  Washington.  DC  20415  (202)  60&- 
1500. 

Dated:  May  1, 1997. 
Pbjrllic  G.  Foley, 

Chair.  Federal  Prevailing  Rate  Advisory 
Committee. 
(FR  Doc.  97-12090  Filed  5-8-97;  8:45  am) 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  and  Privaqr 
Protection  Act  of  IMS;  Notice  of  RRB 
Reconte  Uaed  in  Computer  Matching 

AOENCV:  Railroad  Retirement  Board 

(RRB). 

ACTION:  Notice  of  records  used  in 

computer  matching  programs; 

notification  to  individuals  who  are 

beneficiaries  under  the  Railroad 

Retirement  Act. 

SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  RRB  is  issuing  public  notice  of  its 
use  and  intent  to  use,  in  ongoing 
computer  matching  programs, 
information  obtained  from  the  Social 
Security  Administration  (SSA)  of  the 
amount  of  wages  reported  to  SSA  and 
the  amoimt  of  benefits  paid  by  that 
agency. 

The  purpose  of  this  notice  is  to  advise 
individuals  applying  for  or  receiving 
benefits  under  the  Railroad  Retirement 
Act  of  the  use  made  by  RRB  of  this 
information  obtained  firom  SSA  by 
means  of  a  computer  match. 
ADDRESSES:  Interested  parties  may 
comment  on  this  pubUcation  by  writing 
to  Ms.  Beatrice  Ezerski,  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago.  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  LeRoy  Blommaert,  Privacy,  Act 
Officer,  Railroad  Retirement  Board,  844 
North  Rush  Street.  Chicago,  Illinois 
60611-2092,  telephone  number  (312) 
751-4548. 

SUPPLEMENTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  P.L.  100-503, 


requires  a  Federal  agency  participating 
in  a  computer  matching  program  to 
publish  a  notice  regarding  the 
establishment  of  a  matching  program. 
The  required  notice  was  first  published 
at  54  FR  26282  Qune  22. 1989).  A 
second  notice  was  published  at  57  FR 
23115  (June  1, 1992)  covering  the 
second  cycle;  and  a  third  notice  was 
published  at  59  FR  64441  (12-14-94) 
covering  the  third  cycle.  New 
agreements  .are  being  negotiated  for 
continuing  the  matching  program 
beymd  the  third  cycle's  initial  18- 
month  and  additional  12-month 
periods;  hence,  the  need  for  a  new 
notice. 

Name  of  Participating  Agencies: 
Social  Security  Administration  and 
Railroad  Retirement  Board. 

Purpose  of  the  Match:  The  RRB  will, 
on  a  daily  basis,  obtain  firom  SSA  a 
record  of  the  wages  repwted  to  SSA  for 
persons  who  have  applied  for  b«iefits 
under  the  Railroad  Retirement  Act  and 
a  record  of  the  amount  of  benefits  paid 
by  that  agency  to  persons  who  are 
receiving  or  have  applied  for  benefits 
imder  the  Railroad  Retirement  Act  The 
wage  information  is  needed  to  compute 
the  amount  of  the  tier  I  annuity 
component  provided  by  sections  3(a). 
4(a)  and  4(f)  of  the  Railroad  Retirement 
Act  (45  U.S.C  §231b(a).  45  U.S.C. 
§  231c(a)  and  45  U.S.C  §  231c(f).  This 
information  is  available  from  no  other 
source. 

In  addition,  the  RRB  will  receive  firom 
SSA  the  amoimt  of  certain  social 
security  benefits  which  the  RRB  pays  on 
behalf  of  SSA.  Section  7(b)(2)  of  the 
Raiboad  Retirement  Act  (45  U.S.C. 
§  231f(b)(2))  provides  that  the  RRB  shall 
make  the  payment  of  certain  social 
security  benefits.  The  RRB  also  requires 
this  information  in  order  to  adjust  the 
amount  of  any  annuity  due  to  the 
receipt  of  a  social  security  benefit. 
Section  10(a)  of  the  Railroad  Retirement 
Act  (45  U.S.C.  S231i(a))  permits  the 
RRB  to  recover  any  overpayment  from 
the  accrual  of  social  security  benefits. 
This  information  is  not  available  from 
any  other  source. 

Finally,  the  RRB  will  receive  from 
SSA  once  a  year  a  copy  of  SSA's  Master 
Benefit  Record  for  earmarked  RRB 
annuitants.  Section  7(b)(7))  of  the 
Raifroad  Retirement  Act  (45  U.S.C. 
§  (b)(7)  requires  that  SSA  provide  the 
requested  information.  The  RRB  needs 
this  information  to  make  the  necessary 
cost-of-living  computation  quickly  and 
accurately  for  those  RRB  aimuitants 
who  are  also  SSA  beneficiaries. 

Authority  for  Conducting  the  Match: 
Section  7(b)(7)  of  the  Railroad 
Retirement  Act  (45  U.S.C  §  231f(h)(7)) 
provides  that  the  Social  Security 


Administration  shall  supply 
information  necessary  to  administer  the 
Railroad  Retirement  Act. 

Categories  of  Records  and  Individuals 
Covered:  All  applicants  for  benefits 
under  the  Railroad  Retirement  Act  and 
current  beneficiaries  will  have  a  record 
of  their  wages  and  the  amount  of  their 
social  security  benefits  requested  from 
the  Social  Security  Administration. 

Inclusive  Dates  of  the  Matching 
Program:  It  is  estimated  that  these 
matdies  will  commence  in  May  1997 
and  will  run  for  the  full  18  m(Hiths  of 
the  agreement 

The  notice  we  are  giving  here  is  in 
addition  to  any  individual  notice. 

A  copy  of  this  notice  will  be 
furnished  to  the  Office  of  Management 
and  Budget  and  the  designated 
committees  of  both  houses  of  Congress. 

Dated-  May  1, 1997. 

By  Authority  of  the  Board. 
Beetrin  Eaettrid, 
Secretofy  to  the  Board. 
(FR  Doc  97-12068  Filed  5-8-97;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMWaiON 

Propoaed  Collection;  Comment 


Extension 

Rule  19b-4  and  Form  l9b-4 

SEC  File  No.  270-38 

OMB  Control  No.  3235-0045 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperworic  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
siunmarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

The  mformation  is  collected  pursuant 
to  Rule  19b-4  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  entitled, 
"Filings  with  Respect  to  Proposed  Rule 
Changes  by  Self-Regulatory 
Organizations." 

Rule  19b-4,  as  amended  by  the 
Securities  Act  Amendments  of  1975, 
requires  each  self-regulatory 
oi^ganization  to  file  with  the 
Commission  copies  of  any  proposed 
amendment  to  its  constitution,  articles 
of  incorporation,  bylaws,  rules  or 
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similar  instrument  or  any  interpretation 
of  these  instruments.  The  Commission 
is  required  to  publish  notice  of  such 
filing,  and  either  approve  the  proposal 
or  institute  proceedings  to  determine 
whether  the  proposal  should  be 
disapproved. 

The  collection  of  information  is 
designed  to  provide  the  Commission 
with  the  information  necessary  to 
determine  whether,  as  required  by  the 
Act,  the  rule  proposal  is  consistent  with 
the  Act  and  the  rules  thereunder.  The 
information  is  used  to  determine 
whether  the  proposal  should  be 
approved  or  proceedings  should  be 
instituted  to  determine  whether 
disapproval  is  appropriate. 

The  respondents  to  the  collection  of 
information  are  self-regulatory 
organizations,  which  generally  are 
securities  exchanges. 

An  estimated  25  resp>ondents  file 
approximately  20  filings  per  year, 
totaling  an  average  burden  of  17,500 
burden  hours. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

May  1, 1997. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-12078  Filed  5-8-97;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26714] 


Rllngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
f'Act") 

May  2. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  27, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant{s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Cinergy  Corp 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  located  at 
139  East  Fourth  Street,  Cincinnati,  Ohio 
45202,  has  filed  a  declaration  under 
sections  6(a)  and  7  of  the  Act  and  rule 
54  thereunder. 

Qnergy  proposes  to  issue  and  sell 
from  time  to  time  through  December  31, 
2002  in  an  aggregate  principal  amount 
at  any  time  outstanding  not  to  exceed 
$400  million  of  unsecured  debt 
securities  ("Debentiires")  in  one  or  more 
series,  subject  to  the  aggregate  debt 
limitation  on  outstanding  Cinergy 
indebtedness  ("Cinergy  Corp.  Debt 
Limitation").  The  Debentures:  (a)  Will 
not  be  convertible  into  any  other 
securities  of  Cinergy,  (b)  will  have 
maturities  ranging  from  one  to  40  years, 
(c)  may  be  subject  to  optional  and/or 
mandatory  redemption,  in  whole  or  in 
part,  at  par  or  at  various  premiums 


above  the  principal  amount  thereof,  and 
(d)  may  be  entitied  to  mandatory  or 
optional  sinking  fund  provisions.  In 
addition,  Cinergy  may  have  the  right 
from  time  to  time  to  defer  the  payment 
of  interest  on  the  Debentures  of  one  or 
more  series  (which  may  be  fixed  or 
floating  or  "multi-modal"  debentures, 
i.e.,  debentures  where  the  interest  is 
periodically  reset,  alternating  between 
fixed  and  floating  interest  rates  for  each 
reset  period),  with  all  accrued  and 
unpaid  interest  (together  with  interest 
thereon)  becoming  due  and  payable  at 
the  end  of  each  such  extension  period. 
The  Debentures  will  be  issued  imder  an 
indenture  (the  "Indenture")  to  be 
entered  into  between  Cinergy  and  The 
Fifth  Third  Bank,  an  Ohio  banking 
corporation,  as  trustee  (the  "Trustee," 
including  any  successor  trustee 
appointed  pursuant  to  the  Indenture), 
with  a  supplemental  indentiire  to  be 
executed  in  respect  of  each  separate 
offering  of  one  or  more  series  of 
Debentures  (each,  a  "Supplemental 
Indenture"). 

Cinergy  proposes  to  issue  and  sell  the 
initial  series  of  Debentures  directiy  to 
one  or  more  purchasers  in  privately 
negotiated  transactions  or  to  one  or 
more  investment  banking  or 
imderwriting  firms  or  other  entities  who 
would  resell  the  Debentures  without 
registration  under  the  Securities  Act  in 
reliance  upon  one  or  more  applicable 
exemptions  from  registration 
thereunder.  From  time  to  time  Cinergy 
may  also  issue  and  sell  the  Debentures 
of  one  or  more  series  to  the  public 
either:  (i)  Through  underwriters  selected 
by  negotiation  or  competitive  bidding  or 
(ii)  through  selling  agents  acting  either 
as  agent  or  as  principal  for  resale  to  the 
public  either  directiy  or  through  dealers. 

The  maturity  dates,  interest  rates, 
redemption  and  sinking  fund 
provisions,  if  any,  with  respect  to  the 
Debentures  of  a  particular  series,  as  well 
as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any,  will 
be  established  by  negotiation  or 
competitive  bidding  and  reflected  in  the 
applicable  Supplemental  Indentiue  and 
Plirchase  Agreement  or  underwriting 
agreement  setting  forth  such  terms; 
provided,  however,  that:  (1)  Cinergy 
will  not  issue  and  sell  any  Debentures 
(a)  At  a  price  higher  than  102%  or  lower 
than  98%  of  the  applicable  principal 
amount  thereof  or  (b)  at  interest  rates  in 
excess  of  those  generally  obtainable  at 
the  time  of  pricing  or  repricing  of  such 
Debentures  for  securities  having  the 
same  or  reasonably  similar  maturities 
and  having  reasonably  similar  terms, 
conditions  and  features  issued  by  utility 
companies  or  utility  holding  companies 
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of  the  same  or  reasonably  comparable 
credit  quality;  and  (2)  any  placement, 
underwriting  and  selling  agent  fiees, 
commissions  and  discounts  to  be  paid 
by  Cinergy  in  connection  with  the  issue 
and  sale  of  any  series  of  Debentures  will 
not  exceed  3.5%  of  the  agg^ate 
principal  amount  thereof. 

Cinergy  proposes  to  use  the  net 
proceeds  from  the  issue  and  sale  of  the 
Debenture  to  repay  outstanding  short- 
term  indebtedness  incurred  to  finance 
Cinergy's  investment  in  Midlands 
Electricity  pic,  a  foreign  utility  company 
in  which  Cinergy  acquired  an  indirect 
50%  ownership  interest  in  1996  through 
a  joint  venture  transaction  with  GPU, 
Inc.  Cinergy  states  that  it  also  may  use 
the  proceeds  to  refinance  Debentiires 
outstanding  from  time  to  time.  Cinergy 
proposes  to  use  various  interest  rate  risk 
management  instruments  in  coimection 
with  the  issuance  and  sale  of  the 
Debentures. 

Cinergy  states  that:  (a)  Interest  due  on 
the  Debentures  would  be  paid  bom 
internally  generated  funds,  including 
dividends  from  subsidiaries,  and  (b)  the 
principal  of  and  premium,  if  any,  on  the 
Debentures  would  be  paid  from  the 
proceeds  of  additional  series  of 
Debentures  or  shares  of  Cinergy 
common  stock  or,  on  a  bridge  basis, 
from  the  proceeds  of  short-term  debt 
issued  by  Cinergy. 

In  connection  with  the  issuance  and 
sale  of  the  Debentures,  Cinergy  proposes 
to  mitigate  interest  rate  risk  through  the 
use  of  interest  rate  management 
instruments  commonly  used  in  today's 
capital  markets,  consisting  of  interest 
rate  swaps,  caps,  collars,  floors,  options, 
forwards,  futures  and  similar  products 
designed  to  manage  and  minimize 
interest  costs.  Cinergy  expects  to  enter 
into  these  agreements  with 
counterparties  that  are  highly  rated 
financicd  institutions.  The  transactions 
will  be  for  fixed  periods  and  stated 
notional  amounts. 

Fees,  commissions  and  annual 
margins  in  connection  with  any  interest 
rate  management  agreements  will  not 
exceed  100  basis  points  in  respect  of  the 
principal  or  notional  amoimt  of  the 
related  Debentures  or  interest  rate 
management  agreement.  In  addition, 
with  respect  to  options  (such  as  caps 
and  collars),  Cinergy  may  pay  an  option 
fee  which  would  not  exceed  10%  of  the 
principal  amount  of  the  Debentures 
covered  by  the  option. 

The  Connecticut  Light  ft  Power 
Company  (70-9045) 

The  Connecticut  Light  &  Power 
Company  ("CLftP"  or  the  "Applicant"), 
a  wholly  owned  electric  utility 
subsidiary  of  Northeast  Utilities,  a 


registered  holding  company,  located  at 
107  Selden  Street.  Berlbi,  Connecticut 
06037-5457,  has  filed  an  application- 
declaration  under  sections  6(a),  7,  g(a), 
10  and  12(c)  of  the  Act  and  rules,  46  and 
54  thereimder. 

CL&P  requests  that  (i)  CL&P  be 
allowed  to  organize  a  wholly-owned 
special  purpose  corporation  to  be  called 
CL&P  Receivables  Corporation  ("CRC") 
for  the  sole  purpose  of  acquiring  certain 
of  CL&P's  eligible  accounts  receivable; 
(ii)  CRC  be  allowed  to  issue  shares  of 
Common  Stock;  (iii)  CL&P  be  allowed  to 
acquire  shares  of  capital  stock  of  CRC; 
(iv)  CL&P  be  allowed  to  make,  directiy 
and  indirecUy,  general  and  initial  equity 
contributions  to  CRC;  and  (v)  CRC  be 
allowed  to  pay  dividends  to  CL&P. 

CL&P  has  entered  into  a  Receivables 
Purchase  and  Sale  Agreement  dated  as 
of  July  11, 1996,  as  amended  ("Existing 
Agreement")  under  which  CL&P  may 
sell  (from  time  to  time  in  its  discretion 
and  subject  to  the  satisfaction  of  certain 
conditions  precedent)  fractional, 
undivided  ownership  interests 
expressed  as  a  percentage  ("Receivables 
Interests")  in:  (i)  Billed  and  unbilled 
indebtedness  of  customers,  as  booked  to 
Accounts  142.01  and  173  under  the 
Federal  Energy  Regulatory  Commission 
Chart  of  Accounts  ("Receivables")  and 
(ii)  certain  related  assets,  including  any 
security  or  guaranty  for  any  Receivables, 
all  collection  thereon,  and  related 
records  and  software  ("Related  Assets"). 
The  purchaser[s]  is  either  a  bank  and  its 
assignees  or  a  special  purpose  Delaware 
corporation  which  acquires  receivables 
and  other  assets  and  issues  commercial 
paper  to  finance  these  acquisitions 
(collectively,  "Purchaser").  Citicorp 
North  America,  Inc.  will  act  as  agent 
("Agent")  for  the  Purchaser  for 
transactions  under  the  Existing 
Agreement. 

The  Existing  Agreement  is  structuired 
so  that  any  sales  made  thereunder 
would  be  accounted  for  as  sales  under 
generally  accepted  accounting 
principles.  In  order  for  such  sales  made 
on  or  after  January  1, 1997  to  be  so 
treated,  they  must  comply  with  the 
requirements  of  the  Statement  of 
Financial  Accounting  Standards  No.  125 
("FAS  125")  issued  in  June  1996.  The 
formation  of  CRC  is  intended  to  satisfy 
certain  of  the  requirements  of  FAS  125: 
(i)  CRC,  as  purchaser  and  transferee, 
will  be  a  "qualifying  special  purpose 
entity"  within  the  meaning  of  FAS  125, 
and  (ii)  once  transferred.  CL&P  will  no 
longer  have  eSactive  control  over  the 
assets,  so  that  such  transfers  should  be 
labeled  "true  sales"  in  the  event  of 
CL&P's  bankruptcy  or  receivership. 

The  restructurea  accounts  receivable 
purchase  and  sales  program  will  consist 


of  two  agreements  which  will  replace 
the  Existing  Agreement,  and  is  intended 
to  accomplisli  sales  to  the  Purchaser  in 
a  manner  substantially  similar  to  that 
under  the  Existing  Agreement 
Applicant  states  that  the  addition  of 
CRC  serves  merely  as  a  vehicle  to  isolate 
the  Receivables  as  required  by  FAS  125, 
and  that  the  resbiictured  purchase  and 
sales  {orangements  are  on  essentially  the 
same  terms  to  CL&P  as  the  Existing 
Agreement  Under  the  first  agreement 
("Company  Agreement"),  CL&P  will  sell 
or  transfer  as  equity  contributions  from 
time  to  time  all  of  its  receivables  and 
related  assets  to  CRC.  The  purchase 
price  will  take  into  accoiuit  historical 
loss  statistics  in  CL&P's  receivables 
pool.  Under  the  second  agreement 
("CRC  Agreement"),  CRC  will  sell 
Receivables  Interests  to  the  Purchaser 
from  time  to  time.  Such  Receivables 
Interests  may  be  funded  and  repaid  on 
a  revolving  basis.  The  purchase  price  for 
a  Receivables  Interest  will  be  calculated 
according  to  a  formula.  Such  formula 
will  include  reserves  based  on,  among 
other  things,  a  multiple  of  historical 
losses,  a  multiple  of  historical  dilution 
(such  as,  e.g.,  adjustments  due  to  billing 
errors),  customer  concentrations  that 
exceed  specified  levels  and  carrying 
costs  and  other  costs  associated  with  the 
Agreements.  The  formula  will  also  take 
into  account  the  cost  of  servicing,  which 
will  be  returned  to  CL&P  in  the  form  of 
a  servicing  fee. 

Primarily  because  of  the  reserves,  the 
purchase  price  paid  by  the  Purchaser  for 
Receivables  Interests  will  be  lower  than 
the  purchase  price  paid  by  CRC  to  CL&P 
for  Receivables  and  Related  Assets. 
CL&P  states  that  it  expects  CRC  to  have 
sufficient  assets  to  pay  CL&P  the  full 
purchase  price  for  Receivables 
purchased  from  CL&P. 

CL&P  anticipates  that  the  availability 
of  Receivable  and  Related  Assets  will 
vary  frtim  time  to  time  in  accordance 
with  the  energy  use  of  its  customers. 
Therefore,  since  CRC's  only  source  of 
funds  are  its  participation  in  the 
program  and  CL&P's  capital 
contributions,  it  may  not  have  funds 
available  at  a  particular  time  to 
purchase  the  Receivables  and  Related 
Assets.  CL&P  proposes  to  accommodate 
this  situation  by:  (i)  Allowing  CRC  to 
make  the  purchase  and  owe  the  balance 
to  CL&P  on  a  deferred  basis,  or  (ii) 
milking  a  capital  contribution  to  CRC  in 
the  form  of  die  Receivables  and  Related 
Assets  for  which  CRC  lacks  the 
purchase  price  funds  at  the  time.* 


>CL&P  also  state*  that  if  CRC  dsvalops  a 
(ubatantial  cash  balance,  it  will  likely  dividend  the 
excess  cash  to  CLaP.  so  that  CRC  will  not  itself 

C/wtiniiii 


^n        mT_ 


/    i?_iJ m<_..    n     ^nnt    I    VT^*: 


Federal  Reeister  /  VoL  62.  No.  90  /  Fridav.  Mav  9.  1997  /  Notices 


25683 


25682 


Federal  Register  /  Vol.  62.  No.  90  /  Friday,  May  9,  1997  /  NoUces 


Federal  Register  /  Vol.  62.  No.  90  /  Friday.  May  9.  1997  /  Notices 


25683 


Under  the  CRC  Agreement,  purchases 
may  be  funded  by  the  Purchaser's 
issuance  of  commercial  paper  or 
drawing  under  its  bank  facilities. 
Initially,  the  aggregate  purchase  price 
paid  by  the  Purchaser  for  Receivables 
Interests  is  not  intended  to  exceed  $200 
million. 

The  Agent  will  have  the  right  to 
appoint  a  collection  agent  on  behalf  of 
the  Purchaser  and  CRC,  to  administer 
and  collect  receivables  and  to  notify  the 
obligors  of  the  sale  of  their  receivables, 
at  the  Agent's  option.  CL&P  will  be 
appointed  as  the  initial  collection  agent. 

Certain  obligations  under  the 
Company  Agreement  create  limited 
recourse  against  CL&P.  In  order  to 
secure  these  obligations,  CL&P  will 
grant  to  CFR  a  lien  on,  and  security 
interest  in,  any  rights  which  CL&P  may 
have  in  respect  of  Receivables  and 
Related  Assets.  The  CRC  Agreement 
creates  comparable  recourse  obligations 
against  CRC,  and  CL&P  states  that  CRC 
will  grant  a  security  interest  to  the 
Purchaser  in  all  ri^ts  in  the 
Receivables  retained  by  CRC,  the 
Related  Assets  and  certain  other  rights 
and  remedies  (including  its  rights  and 
remedies  under  the  Company 
Agreement)  to  seciire  such  recourse 
obligations.^ 

CL&P  and  CRC  will  be  obligated  to 
reimburse  the  Purchaser  and  the  Agent 
for  various  costs  and  expenses 
associated  with  the  Company 
Agreement  and  the  CRC  Agreement. 
CRC  will  also  be  required  to  pay  to  the 
Agent  certain  fees  for  services  in 
connection  with  such  agreements. 

The  arrangements  under  the  Company 
Agreement  and  the  CRC  Agreement  are 
schedules  to  terminate  on  July  11,  2001. 
CRC  may,  upon  at  least  five  business 
days  notice  to  the  Agent,  terminate  in 
whole  or  reduce  in  part  the  luiused 
portion  of  its  purchase  limit  in 
accordance  with  the  terms  and 
conditions  of  the  CRC  Agreement  The 
CRC  Agreement  allows  the  Purchaser  to 
assign  all  of  its  rights  and  obligations 
under  the  CRC  Agreement  (including  its 
Receivables  Interests  and  the  obligation 
to  fund  Receivables  Interests)  to  other 


rauin  subtUntul  cash  b«l«ncet  al  any  oos  time, 
and  subatantially  all  of  the  net  cash  realized  from 
the  coUectioo  of  Receivables  will  be  made  available 
toCLAP. 

2CLAP  states  that  neither  CRCs  nor  the 
Purchaser's  recourse  to  CLkP  will  include  any 
rights  against  CLAP  should  customer  defaults  on  the 
Receivables  result  in  collections  attributable  to  the 
Receivables  Interests  sold  to  the  Purchaser  being 
insufficient  to  reimburse  the  Purchaser  for  be 
purchase  price  paid  by  it  for  the  Receivables 
Interests  and  its  anticipated  yield.  The  Purchaser 
will  bear  the  risk  for  any  credit  losses  on  the 
Receivables  which  exceed  the  reserves  for  such 
Ipises  included  in  the  Receivable*  Intataats. 


person,  including  the  providers  of  its 
bank  facilities. 

CL&P  intends  that  the  above- 
described  transactions  will  permit  it,  in 
effect,  through  this  intermediary  device, 
to  accelerate  its  receipt  of  cash 
collections  from  accounts  receivable 
and  thereby  meet  its  short-term  cash 
needs. 

Allegheny  Power  Sjrstem,  Inc.  (70-9041) 

Allegheny  Power  System,  Inc. 
("Allegheny"),  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740,  a 
registered  holding  company,  has  filed  a 
declaration  ("Declaration")  imder 
sections  6(a)  and  7  of  the  Act  and  rule 
54  thereimder. 

Allegheny  proposes,  fit>m  time  to  time 
through  December  31,  2007,  to  issue  up 
to  a  total  of  500,000  shares  of  its 
common  stock  ("Common  Stock")  to  its 
senior  officers  and  senior  officers  of  its 
subsidiaries  as  performance  awards 
("Awards")  under  a  Performance  Share 
Plan  ("Plan").  The  Board  of  Directors 
("Board")  of  Allegheny  has  determined 
that  it  woidd  like  the  fiexibility  to  make 
payments  to  the  Plan  participants  either 
in  Common  Stock  or  a  combination  of 
cash  and  Common  Stock. 

The  Plan  was  approved  by  Allegheny 
shareholders  at  the  annual  meeting  in 
May  1994.  The  Plan  consists  of  cycles 
which  are  not  less  than  three  nor  more 
than  five  years  in  length.  The 
Management  Review  Committee 
("Committee")  of  the  Board 
administraters  the  Plan  and  establishes 
each  Plan  cycle,  the  conditions  of  each 
Award  made  under  the  Plan,  which 
senior  officers  will  receive  Awards,  the 
amoiuit  of  each  Award,  and  guidelines 
for  each  Plan  cycle. 

Based  upon  tne  guidelines  set  forth  in 
each  cycle,  an  Award  payout  is 
calculated  by  multiplying  the  amount  of 
case  awarded  by  the  payout  ratio.  The 
number  of  shares  of  Common  Stock  to 
be  awarded  is  then  derived  by 
converting  this  payout  figure  into  a 
number  of  shares  of  Common  Stock  at 
the  price  specified  for  that  Plan  cycle. 
The  dividends  to  be  paid  on  those 
shares  of  Common  Stock  are  treated  as 
having  been  reinvested  since  the 
beginning  of  the  Plan  cycle.  The  shares 
of  Common  Stock  are  then  converted 
back  into  an  amo\mt  of  cash  using  the 
closing  price  at  the  end  of  the  Plan 
cycle.  A  participant  receives  either 
Common  Stock  or  cash  and  Common 
Stock,  as  determined  by  the  Committee, 
alter  the  end  of  the  Plan  cycle.  The  total 
niunber  of  shares  of  Common  Stock 
eligible  for  issuance  in  each  Plan  cycle 
is  not  expected  to  exceed  40,000  shares. 

The  Plan  will  terminate  December  31, 
2007.  unless  ended  sooner  by  the  Board. 


The  Board  may  terminate  or  amend  the 
Plan  at  any  time,  but  may  not,  without 
stockholder  approval,  materially 
increase  the  benefits  accruing  to 
participants  or  increase  the  total  niunber 
of  shares  of  Common  Stock  available  for 
Awards. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Mai'gaict  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-12077  Filed  5-8-97;  8:45  am] 
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Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Ordar 
Granting  Approval  to  Proposed  Rula 
Change  Relating  to  Trading  in  One . 
Sixteenth  of  a  Dollar 

May  5, 1997. 

On  March  17, 1997,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  *  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
permit  all  Amex  equity  securities  selling 
at  or  above  $0.25  to  trade  in  sixteenths. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  1 ,  1997.3  Hq 
comments  were  received  concerning  the 
proposal.  This  order  approves  the 
proposal. 

In  1992,  the  Commission  approved 
amendments  to  Amex  Ride  127  to 
provide  that  securities  selling  between 
$0.25  and  $5  could  be  traded  in 
sixteenths  ($0.0625).*  In  1995.  this  rule 
was  amended  to  expand  the  securities 
that  could  be  traded  in  sixteenths  to 
those  selling  up  to  $10.'  The  proposed 
rule  change  would  eliminate  the  $10 
cap,  thus  allowing  all  Amex-listed 
equity  securities  priced  at  or  above 
$0.25  to  trade  in  sixteenths."  The 


MSU.S.CS78a(bMl). 
*17CFR240.19b-4. 

*  Securities  Exchange  Act  Ralaaae  No.  3M37 
(Mar.  25.  1997),  62  FR  15552  (Apr.  1. 1997). 

<  Securities  Exchange  Act  Release  I<4o.  31118 
(Aug.  28.  1992),  57  FR  40484  (SepL  3. 1992) 
(approving  File  No.  SR-Ainex-91-07). 

*  Securities  Exchange  Act  Release  No.  35537 
(Mar.  27.  1995).  60  FR  16894  (Apr.  3,  1995) 
(approving  File  No.  SR-.Aniex-95-02). 

*  Standard  and  Poor's  Depositary  Receipts* 
(■•SPDRs«")  and  S»P  MidCap  400  SPDRs™  will 
continue  to  trade  in  V%«s  (S0.015S625),  and  dealinga 


Exchange  believes  that  tiadii^  in 
sixteenths  will  enhance  competition 
and,  thus,  increase  the  potential  for  an 
investor's  order  to  receive  price 
improvement.' 

At  the  March  1997  meeting  of  the 
Intermarket  Trading  System  ("ITS") 
Operating  Committee,  the  ITS 
participants  approved  enhancements  to 
ITS  to  permit  trading  in  sixteenths  for 
all  Tape  B  securities."  The  Amex  has 
represented  that  these  system 
modifications  have  been  made  and  the 
system  now  is  able  to  accommodate 
trading  all  Amex  equity  securities  in 
sixteenths." 

The  Commission  finds  that  the 
proposed  rule  change  to  permit  all 
Amex  equity  securities  selling  at  or 
above  $0.25  to  trade  in  increments  as 
small  as  one  sixteenth  of  a  dollar  is 
consistent  with  the  requirements  of  the 
Act  and  the  ndes  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b) 
and  Section  llA.'" 

The  Commission  believes  the  quality 
of  the  market  for  Amex-listed  securities 
will  likely  be  enhanced  by  allowing  a 
minimum  fractional  change  of  Vie. 
rather  than  Vb,  for  all  Amex  equity 
securities  selling  at  or  above  $0.25.^* 
Decreasing  such  trading  variations 
should  help  to  produce  more  accurate 
pricing  of  such  securities  and  can  result 
in  tighter  quotations.  In  addition,  if  the 
quoted  markets  are  improved  by  the 
reduced  minimum  tick  fluctuations,  the 
change  could  result  in  added  benefits  to 


in  Amex-listed  equity  secti^ties  priced  below  S0.2S 
will  continue  to  be  in  '/32S'(S0.0312S). 

'  The  proposed  rule  change  should  afiiact  a 
significant  number  of  orders  because,  accortling  to 
the  Exchange,  approximately  50%  of  all  equity 
securities  presently  traded  on  the  Amex  sell  for 
over  $10  per  share. 

*The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA"),  compiles 
last  sale  reports  in  certain  listed  securities  from  all 
exchange  and  market  makers  trading  such  securities 
and  disseminates  these  reports  to  vendors  on  a 
consolidated  basis.  Amex-listed  stocks  and 
qualifying  regional-listed  stocks  are  reported  oa 
CTA  Tape  B. 

"Letter  from  Ame  G.  Michaelson,  Senior  Vice 
President,  Amex,  to  Howard  L.  Kramer,  Senior 
Associate  Director,  SEC,  dated  April  25, 1997. 

>o  IS  U.S.C.  §§  78llb)  and  78k-l.  In  approving  this 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal ',s  impact  on  effideiicy, 
competition,  and  capital  formation,  coiuistent  with 
Section  3  of  the  act.  Id.  $  78c(f). 

"A  study  that  analyzed  the  1992  reduction  in  the 
niinifniiin  tick  size  for  Amex-listed  securities  priced 
between  Sl.OO  and  $5.00  found  that,  in  general,  the 
spreads  for  those  securities  decreased  significantly 
while  trading  activity  and  market  depth  was 
relatively  unafhcted.  See  Hee-)oon  Ahn,  Charies  Q. 
Chao,  and  Hyuk  C3we.  Tick  Size,  Spread,  and 
Volume,  5 ).  Fin.  Intermediation  2  (1996). 


the  market  such  as  reduced  transaction 
costs.*2 

Furthermore,  this  change  in  the 
minimum  increment  will  complement 
the  Commission's  Order  Execution 
Rules.  13  T\xQ  nde  change  allows  a  more 
complete  display  of  the  buying  and 
selling  interest  in  Amex-listed 
securities.  For  example,  the  enhanced 
transparency  will  allow  customer  limit 
orders  in  smaller  increments  to  be 
displaced,  thus  giving  these  limit  orders 
greater  visibility  and  allowing  enhanced 
quote  competition.  The  enhanced 
transparency  will  improve  access  to  the 
best  available  prices  and  provide  an 
opportunity  for  executions  at  prices  that 
were  not  previously  available. 

Finally,  the  Commission  believes  the 
proposal  allows  increased  competition 
among  the  different  markets  pursuant  to 
Section  llA  of  the  Act  >'*  As  noted 
above.  ITS  participants  will  have  the 
capability  to  trade  all  Tape  B  securities 
in  sixteenths.  By  ensuring  that  all  ITS 
participants  can  quote  in  sixteenths, 
regional  exchanges,  over-the-counter 
market  makers  trading  in  Amex-listed 
securities,  and  Amex  specialists  will  be 
able  to  compete  with  each  other  by 
quoting  in  finer  increments. 

It  is  therefore  ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act."  diat  the 
proposed  rule  change  (SR-Amex-97- 
14)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >• 

M«saret  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc.  97-12175  Filed  5-8-97;  8:45  am] 
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"The  rule  change  is  consistent  with  the 
recommendation  of  the  Division  of  Market 
Regulation  ("Division")  in  its  Market  2000  Study, 
in  which  the  Division  noted  that  the  */b  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  offers  to 
buy  or  sell  at  prices  inside  the  prevailing  quote.  See 
SEC,  Division  of  Market  Regulation,  Market  2000: 
An  Examination  of  Current  Equity  klarket 
Developments  18-19  (Jan.  1994). 

"  See  Securities  Exchange  Act  Release  Na 
37619A  (Sept.  6, 1996).  61  Fit  48290  (Sept  12. 
1996). 

"  15  U.S.C  S  78k-l(aXlXC)(u). 

»M.S7es(bX2). 

» 17  CFK  200.3O-3(aXl2). 


vr-asi 
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Salf-Rsgulatory  Organizations;  Notioa 
of  Filing  of  Proposed  Rula  Change  l»y  - 
National  Asaodatton  of  Sscurltias 
Daalsrs,  btc.  Relating  to  Registration 
Calsgofy,  Study  OutUns  and 
apacmuauuii  for  sanaa  nt 
Exaniiftalion,  Govamniant  Sacurttiaa 
Raprasantativa. 

May  1, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  notice  is  hereby  given  that  on 
April  11, 1997,  die  NASD  Regulation. 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf-KegvUtery  Oi]gauzatiiHW 
StaleawDt  of  &e  Ter^  ef  Sabetaace  of 
tibe  Pr^ieeed  Rule  Chaage 

Pursuant  to  the  provisions  of  Section 
19(bXl)  of  die  Act.  NASD  Regulation  is 
herewith  filing  a  proposed  nde  cJiange 
to  create  a  new  category  of 
representative  registration,  the 
Ckivemment  Securities  Representative 
(Series  72),  and  to  conform  the 
registration  requirements  of  the  existing 
Registered  Options  Representative 
(Series  42)  cat^ory  to  take  into 
consideration  this  new  category.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

Rule  1032.  Categories  of  Representative 
Registration 

((d)  Registoed  Options  Representative] 

[Each  person  associated  with  a 
member  whose  activities  in  the 
investment  hanking  or  securities 
business  include  the  solicitation  and/or 
sale  of  option  contracts  shall  be  required 
to  be  certified  as  a  Registered  Options 
Representative  and  to  pass  an 
appropriate  certification  examination 
for  such  or  an  equivalent  examination 
acceptable  to  the  Association. 
Registered  Options  Representatives 
qualified  in  either  put  or  call  options  * 
shall  not  engage  in  both  put  and  call 
option  transactions  until  such  time  as 
they  are  qualified  in  both  such  options. 
Memben  shall  be  required  to  report  to 


<  15  VS.C.  S  78s(b)(l)  (1968). 
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the  Association  the  names  of  any 
associated  persons  certified  as 
Registered  Options  Representatives 
pursuant  to  an  examination  approved  by 
the  Association.  Registeced  Options 
Representatives  must  also  be  qualified 
with  the  Association  as  either  General 
Securities  Representatives  or  as  Limited 
Representatives — Qwporate  Seciirities; 
provided,  however,  Registered  Options 
Representatives  of  membos  that  are 
members  of  a  national  securities 
exchange  which  has  standards  of 
approval  acceptable  to  the  Association 
may  be  deemed  to  be  approved  by  and 
certified  with  the  Association,  so  long  as 
such  representatives  are  approved  by  an 
registered  with  such  exchange.] 

(d)  Limited  Representative — Options 

(1)  Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  a  representative  as  defined 
in  Rule  1031  may  register  with  the 
Association  as  a  Limited 
Representative — Option  if: 

(a)  such  person's  activities  in  the 
investment  banking  or  securities 
business  of  the  member  involve  the 
solicitation  or  sale  or  option  contracts, 
including  option  contracts  on 
government  securities  as  that  term  is 
defined  in  Section  3(aX42XD)  of  the  Act. 
for  the  account  of  a  broker,  dealer  or 
public  customer:  and 

(B)  such  person  passes  an  appropriate 
qualification  examination  for  Limited 
Representative — Options. 

l2)  Each  person  seeking  to  register 
and  qualify  as  a  Limited 
Representative — Options  must, 
concurrent  with  or  before  such 
registration  may  become  effective, 
become  registered  pursuant  to  the  Rule 
1032  Series,  either  as  a  Limited 
Representative— Corporate  Securities  or 
Limited  Representative — Government 
Securities. 

(3)  A  person  registered  as  a  Limited 
Representative — Options  shall  not  be 
qualified  to  function  in  any  area  not 
prescribed  by  subparagraph  (iXA) 
hereof. 
•        •        •        *        • 

(g)  Limited  Representative — Government 
Securities 

(1)  Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  a  representative  as  defined 
in  Rule  1031  may  register%rith  the 
Association  as  a  Limited 
Representative — Government  Securities 

if- 
(A)  such  person's  activities  in  the 

investment  banking  or  securities 

business  involve  the  solicitation. 

purchase  or  sale  of  "government 

securities. "  as  that  term  is  defined  in 


Section  3(aX42)  (A)  through  (C)  of  the 
Act,  for  the  account  of  a  broker,  dealer 
or  public  customs,  and 

(B)  such  person  passes  an  appropriate 
qualification  examination  for  Limited 
Representative — Govenune/it  Securities. 

(2)  A  person  registered  solely  as  a 
Limited  Representative — Govenune/it 
Securities  shall  not  be  qualified  to 
function  in  any  area  not  prescribed  by 
subparoffaph  (IX^)  hereof. 

(3)  A  person  vrho  has  been  performing 
the  functions  of  a  Limited 
Representative — Goverrunent  Securities 
on  or  before  [insert  date  two  years 
before  effective  date  of  this  rule  change] 
may  register  as  such  without  first 
meeting  the  requirement  of 
subparagraph  (IXB)  above  uidess  (A) 
such  person  is  currently  subject  to  a 
statutory  disqualified  as  defined  in 
Section  3(aX39)  of  the  Act  or  (B)  during 
the  past  ten  years  before  the  effective 
date  of  that  requirement  was  the  subject 
of  a  suspension  or  fine  of  $5,000  or 
more  by  the  Association,  the  Securities 
and  Exchange  Commission,  the 
Commodity  Futures  Trading 
Commission,  state  securities 
conunission,  foreign  financial  regulatory 
authority,  or  any  other  regulatory 
organization  responsible  for  the 
investment  banking  or  securities 
business. 

[1112.  Registration  of  Representatives] 

(All  persons  associated  with  a 
member  who  are  to  function  as 
government  securities  representatives 
who  have  not  previously  been  registered 
shall  be  registered  as  such  with  the 
Association. 

(a)  Definition  of  Representative 

Persons  associated  with  a  member, 
including  assistant  officers  other  than 
principals,  who  are  engaged  in  the 
government  securities  business  for  the 
member  including: 

(1)  underwriting,  trading  or  sales  of 
government  securities; 

(2)  financial  advisory  or  consultant 
services  for  issuers  in  connection  with 
the  issuance  of  government  securities; 

(3)  research  or  investment  advice, 
other  than  general  economic 
information  or  advice,  with  respect  to 
government  securities  in  connection 
with  the  activities  described  in 
subparagraphs  (1)  and  (2)  above; 

(4)  activities  other  than  those 
specifically  mentioned  that  involve 
communication,  directly  or  indirectly, 
with  public  investors  in  government 
securities  in  connection  with  the 
activities  described  in  subparagraphs  (1) 
and  (2)  above;  are  designated  as 
representatives. 


(b)  Notification  of  Representative  Status 

A  member  shall  promptly  notify  the 
Association  of  the  assumption  by  an 
individual  not  previously  registered 
with  the  member  of  representative 
status  on  the  form  designated  by  the 
Board  of  Governors  accompanied  by  the 
applicable  fees. 

n.  Self-Regulatory  Oigaiiizatum'a 
Statement  of  the  Porpoee  of,  aad 
Statutory  Basis  for,  tte  Propeaed  Rak 


In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  is  responsible 
under  Section  15A(gK3)  of  the  Act  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  NASD  members. 
Pursuant  to  this  statutory  obligation, 
NASD  Regulation  administers 
examinations  developed  by  NASD 
Regulation  and  other  self-regulatory 
organizations  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge. 

The  Government  Securities  Act  of 
1986  ("1986  Act"),  an  amendment  to  the 
Act,  required  sole  government  securities 
broker-dealers  to  register  with  the  SEC 
for  the  first  time.  The  1986  Act  also 
granted  the  NASD  authority  to  require 
associated  persons  of  such  firms  to 
register  wiUi  the  NASD.  However,  the 
1986  Act  did  not  allow  the  NASD  to 
apply  its  qualification  examination 
standards  to  associated  persons  of 
government  seciirities  broker-dealers. 
Since  January  1989,  such  associated 
persons  have  been  required  to  register  as 
Government  Securities  Representatives 
or  Government  Securities  Principals, 
but  have  not  been  required  to  pass  a 
qualification  examination.  Under  a  1993 
amendment  to  the  Act,  the  NASD  was 
given  authority  to  apply  its  qualification 
standards  to  Government  Securities 
Representatives  and  Govenunent 
Securities  Principals. 

The  proposed  rule  change  will 
establish  an  examination  qualification 


requirement  for  government  securities 
representatives.  A  person  may  qualify  to 
sell  government  securities  by  passii^ 
the  existing  Series  7  examination  or  the 
new  Series  72  examination.  The 
proposed  rule  change  replaces  ciurent 
Rule  1112,  which  was  adopted  in  1989. 
The  proposed  rule  change  is  consistent 
with  the  format  of  the  other  NASD 
limited  rraistiation  categories. 

NASD  Regulation  has  determined  to 
adopt  a  "grandfather"  provision  for  this 
examination  requirement  Persons  who 
have  been  registered  with  the  NASD  as 
a  government  securities  representative 
for  two  years  prior  to  the  effective  date 
of  the  rule  will  not  have  to  take  the 
examination  unless  they  are  subject  to  a 
statutory  disqualification  as  defiped  in 
Section  3(a)(39)  of  the  Act  or  in  the  last 
ten  years  have  been  subject  to  a 
suspension  or  fine  of  $5,000  or  more 
imposed  by  a  securities  or  commodities 
regulator.  This  provision  is  consistent 
with  previous  practice  in  pwmitting 
persons  who  have  achieved  a  certain 
level  of  experience  in  a  segment  of  the 
securities  industry  to  be 
"grandfathered"  if  a  new  qiialification 
examination  is  adopted  for  that 
particular  industry  segment. 

Currently,  individuals  who  sell  GTC 
options  on  govenunent  securities  are 
not  required  to  pass  a  qualification 
examination.  The  proposed  rule  change 
also  %rill  amend  Rule  1032(d)  for 
Registered  Options  Representatives  to 
establish  registration  and  qualification 
requirements  for  such  individiials,  and 
to  add  the  Series  72  Examination  to  the 
list  of  those  examinaticms  wfaidi 
prequalify  an  individual  to  take  the 
Limited  Representative— Options 
(Series  42)  Examination.  A  persfm 
selling  ore  options  on  government 
securities  would  be  required  to  pass  the 
new  Series  72  examinatioD  and  the 
existing  Series  42  examinati(m.  This 
proposed  rule  change  will  change  the 
language  of  Rule  1032(d)  Registered 
Option  Representative  so  that  it  is 
similar  to  the  language  used  in  the  other 
remstration  categories  in  Rule  1032. 

The  Swies  72  examiiution  will 
consist  of  one  hundred  (100)  questions. 
Candidates  will  have  three  hours  to 
complete  the  examination.  The  passing 
score  for  the  examination  will  be  70%. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(6)  and 
15A(g)(3)  of  the  Act  in  that  the  NASD 
is  required  to  prescribe  standards  of 
training,  experience  and  competence  for 
persons  associated  with  NASD 
members.  Pursuant  to  this  statutory 
obligation,  the  NASD  develops  and 
administers  examinations  to  establish 
that  persons  associated  with  NASD 


members  have  attained  specified  levels 
of  competence  and  knowledge. 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Chganization  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Wriftten  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Eflfoctiveiieas  of  the 
PrqxMed  Rule  Ghanga  and  Tinung  for 
Commiasioa  Actioii 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiater  w  within  such  longw  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  sodi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  HASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nde  change 
should  be  disapproved. 

IV.  Solicitation  of  ConoMnta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sulnnissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
QHnmission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtra  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  writt«i 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  sudi  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
NASD-97-23  and  should  be  submitted 
by  May  30, 1997. 

Fw  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delected 
authority.* 


*  17  CFR  2fl0.3O-3(aKl2). 


Margaral  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-12079  Filed  S-8-07;  8:45 1 
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SOCIAL  SECURITY  AOMMSTRATION 

Agency  Information  CoUectKm 
ActhdtfM:  Submissions  for  0MB 

This  notice  lists  information 
collection  packages  that  have  been  sent 
to  the  Office  of  Management  and  Budget 
(CB4B)  fmr  clearance,  in  compliance 
with  PL  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995. 

1.  You  Can  Make  Your  Payments  by 
Credit  Cards— 0960-0462.  The 
information  on  Forms  SSA-4588  k 
SSA-4589  will  be  used  to  update  the 
individual's  social  security  record  to 
reflect  that  a  payment  has  been  made  (m 
their  overpayment  and  to  effectuate 
payment  through  the  appropriate  credit 
card  company.  The  respondents  are 
individuals  who  make  payments  by 
credit  cards. 

Number  of  Respondents:  12,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

2.  Third  Party  Liability  Information 
Statement— 0960-0323.  Form  SSA-8019 
is  used  by  the  Social  Seciirity 
Administration  to  gathw  information  or 
to  make  changes  in  existing  information 
about  third  party  insurance  (other  than 
Medicare  or  Medicaid),  which  could  be 
responsibfe  for  paym«it  fat  a 
beneficiary's  medical  care.  The 
respondents  are  applicants  and 
beneficiaries  of  social  security  benefits. 

Numba-  of  Respondents:  65,400. 

Frequency  of  Response:  1. 

AvKTc^  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  5,450 
hours. 

3.  Representative  Payee  Report — 
0960-0068.  Sections  205(i)  and 
1631(a)(2)  of  the  Social  Security  Act 
provide  for  the  payment  of 
supplemmtal  security  income  and 
sodal  security  benefits  to  a  relative, 
another  person  or  an  organization  when 
the  best  intwests  of  the  baiefidary  will 
be  served.  Form  SSA-6230  (20  CFR 
404.2065)  is  sent  to  parents,  stepparents 
and  grandparents  with  custody  of  minix' 
diildren  receiving  social  seouity 
benefits.  Form  SSA-623  (20  CFR 
404.2065  and  416.665)  is  sent  to  afl 
other  payees  with  or  without  custody  of 
the  boneficiaiy.  Both  forms  are  used  to 
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determine  the  continuing  suitability  of 
the  individual/organization  to  serve  as 
representative  payee. 

Number  of  Respondents:  5.315.160. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  1.328.790 
hours. 

4.  Telephone  Replacement  Card  Pilot 
Test— 0960-NEW.  The  Social  Security 
Administration  will  conduct  a  pilot 
study  m  obtaining  information  by 
telephone  from  individuals  who  need  a 
duplicate  Social  Security  Number  (SSN) 
cani.  The  information  will  be  used  to 
property  identify  an  individual  prior  to 
releasing  a  replacement  SSN  card,  thus 
eliminating  the  need  for  the  respondent 
to  take  or  mail  his/her  identity 
documents  to  a  Social  Sec\irity  office. 
The  information  provided,  which 
should  be  known  by  the  tnie  Social 
Security  number  holder,  will  be 
compared  to  information  available  in 
our  current  electronic  systems.  The 
respondents  are  individuals  in  the  pilot 
study  who  request  a  duplicate  SSN 
replacement  card  by  telephone. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  16.667 
hours. 

To  receive  a  copy  of  the  form  or 
clearanoe  packages,  call  the  SSA 
Reports  Oearanoe  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s]  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officw  at  the  following  addresses: 
(C^IB).  Office  of  Management  and 

Budget.  OIRA.  Attn:  Laura  Oliven. 

New  Executive  Office  Building.  Room 

10230.  725  17th  St..  NW.. 

Washii^on.  D.C.  20503 
(SSA).  Sodal  Security  Administration, 

DCFAM,  Attn:  Nicholas  E.  TagUareni. 

l-A-21  Operations  Bldg..  6401 

Security  Blvd..  Baltim<»e.  MD  21235 


Delad:  April  2S.  1997. 
mrfcslME.- 


Reports  Clearance  Offtcer.  Social  Security 

Administration. 

(FR  Doc.  97-11299  Filed  S-8-97.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATKHI 

AvMlon  ProcscdinQS,  AQraenMnts 
FItod  During  ih*  WMk  of  May  2. 1M7 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  writhin 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2409. 

i30teFi7«/.- April  29, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  vote  868. 
Revise  or  Cancel  Increases  from  Angola/ 
Malawi/Tanzania/Tunisia/Uganda/ 
China/MongoUa.  Intended  effiactive 
date:  June  1. 1997. 
PudantV.TwiM. 
Chief.  Documentary  Services. 
(FR  Doc  97-12150  Filed  5-8-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Node*  of  AppNcatfons  for  C«r1McatM 
of  Public  Convantano*  and  NacaaaKy 
and  Foiaign  Air  Canter  PannHa  niad 
Undar  Subpart  Q  During  Iha  Waak 
Ending  May  2. 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answen.  Conforming  AppUcations,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause,  a  tentative 
order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-97-2407. 

Date  Filed:  April  29. 1997. 

Due  Date  for  Answers,  Conforming 
AppUcations.  or  Motion  to  Modify 
Scope:  May  27, 1997. 

Description 

Application  of  Turkish  Airlines, 
pursuant  to  49  U.S.C  Section  41301. 
and  Subpart  Q  of  the  Regulations, 
requests  a  foreign  air  carrier  permit  to 
engage  in  scheduled  foreign  air 
transpOTtation  of  persons,  property  and 
mail  between  a  point  or  points  in 
Turiwy  and  the  U.S.  coterminal  points 
New  York  and  Chicago,  either  nonstop 
or  via  intermediate  points,  and  to 
engage  in  charter  foreign  air 
transportation  of  persons,  property  and 
mail. 

Docket  Number:  OST-97-2420. 

Date  Filed:  April  30, 1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Sco/w:  May  28. 1997. 


Description 

Application  of  Tam-Transportes 
Aeieos  Meridionals,  S.A.,  pursuant  to 
49  U.S.C  Section  41302.  and  Subpart  Q 
of  the  Regulations,  applies  for  a  foreign 
air  carrier  permit  authorizing  the 
carriage  of  persons,  property  and  mail  in 
scheduled  foreign  air  transportation 
between  a  point  or  points  in  Brazil  via 
intermediate  points  to  New  York/ 
Newark,  Atlanta.  Miami.  Orlando. 
Detroit,  Washington/Baltimore, 
Houston,  Chicago,  Los  Angeles,  San 
Francisco  and  San  Juan,  Puerto  Rico.  In 
addition,  TAM  requests  authority  to 
serve  the  following  additional  U.S. 
points  on  a  code  share  basis  only: 
Boston,  Dallas/Ft.  Worth,  Denver. 
Houston,*Las  Vegas,  Minneapolis/St. 
Paul,  New  Orleans,  Philadelphia.  Seattle 
and  Vail. 
PaulaltoV.TwiM. 
Chief.  Documentary  Services. 
(FR  Doc  97-12149  Filed  5-«-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminlatratlon 


Facility  Charge  (PFC) 
Approvals  and  Diaapprovaia 

AOaiCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  notice  of  PFC 
Approvals  and  Disapprovals.  In  April 
1997.  there  were  eignt  applications 
approved.  This  notice  also  includes 
inKHination  on  one  application, 
approved  in  March  1997.  inadvertently 
left  off  the  March  1997  notice. 
Additionally,  four  approved 
amendments  to  previously  approved 
appUcations  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applicatioas  Approved 

Public  Agency:  Toledo-Lucas  County 
Port  Authority^Toledo,  Ohio. 

Application  Number:  97-02-C-OO- 
TOL. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $799,621. 

Earliest  Charge  Effective  Date:  July  1, 
1997. 

Estimated  Charge  Expiration  Date: 
July  1, 1998. 


Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  Taxi  operaton. 

Determination:  Approved.  Based  on 
information  containiMl  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enpUmements  at  Toledo 
Express  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Maintenance 
building  expansion,  Snow  removal 
equipment,  Stabilize  shoulders  taxiway 
A-1.  Public  terminal  canopy 
engineering.  Snow  removal  equipment 

Decision  Dote;  March  31, 1997. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Leonard  ).  Mizerowski,  Detroit  Airports 
District  Office,  (313)  487-7277. 

Public  Agency:  Columbus  Airport 
Commission,  Columbus.  Georgia. 

Application  Number:  97-Q2-C-00- 
CSG. 

Application  Type:  Impose  and  use  a 
PFC 

Pft:Leve7;$3.00. 

Tota7  Net  PFC  Revenue  Approved  in 
This  Decision:  $199,000. 

Charge  EffectJve  Date:  December  1, 
1993. 

Charge  Expiration  Date:  September  1 , 
1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Remove  and 
replace  carpeting  with  ceramic  tile  in 
public  areas  of  terminal  building. 
Remove  and  replace  carpeting  in  public 
holdrooms  of  terminal  building.  Replace 
Part  107  security  access  control  system. 

Decision  Date:  April  4, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Daniel  Gaetan,  Atlanta  Airports  District 
Office,  (404)  305-7146. 

Public  Agency:  Hillsborough  Cotmty 
Aviation  Authority,  Tampa,  Florida. 

Application  Number  97-03-C-OO- 
TPA. 

Apphcation  Type:  Impose  and  use  a 
PFC 

pre  Leve7:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $25,540,952. 

Estimated  Charge  Effoctive  Date: 
August  1, 1999. 

Estimated  Charge  Expiration  Date: 
November  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On-demand  air  taxi/ 
commercial  operators  that  (1)  do  not 
enplane  or  deplane  passengen  at  the 
terminal:  and,  (2)  enplane  less  than  500 
passengers  per  year  at  Tampa 
International  Airport  (TPA). 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 


determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  TPA. 

Bri^  Description  of  Project  Approved 
for  Collection:  Acquire  land  for  nmway 
approach  and  transition  zones  for 
runway  27,  Expand  and  improve 
Federtd  Inspection  facilities.  Landside 
terminal  building  fire  protection  system. 
Reconstruct  existing  nmway  18R/36L. 
Master  plan  and  Part  150  update. 

Decision  Date:  April  8. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  C 
Ed  Howard,  Orlando  Airports  District 
Office,  (407)  812-6331. 

Public  AgencyrCounty  of  San  Luis 
Obispo.  San  Luis  Obispo,  California. 

Application  Number:  94  04  I  00- 
SBP. 

Application  Type:  Impose  a  PFC 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $6,820,830. 

Estimated  Qiarge  Effective  Date:  July 
1, 1997. 

Estimated  Charge  Expiration  Date: 
July  1,  2012. 

Class  of  Air  Carriers  Not  Raquired  To 
Collect  PFC's:  Unscheduled  part  135  air 
taxi  operaton. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San  Luis 
Obispo  County  Airport — ^McChesney 
Field. 

Bri^  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
development  and  construction. 

Decision  Date:  April  16, 1997. 
FOR  FURTHB)  MTOnMATMN  CONTACT: 
Marlys  Vandervelde.  San  Francisco 
Airports  District  Office.  (415)  876-2806. 

Public  Agency:  Jackson  Hole  Airport 
Board.  Jackson.  Wyoming. 

Application  Nimtber:  97-03-C-OO- 
JAC 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Leve7:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $225,000. 

Estimated  Charge  Effective  Date: 
October  1,1997. 

Estimated  Charge  Expiration  Date: 
May  1. 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Access  road 
safety  improvements.  Aircraft  rescue 
and  firefighting  building  expansion. 
Snow  removal  equipment — skid  steer. 

Brief  Description  of  Disapproved 
Project:  Airfield  sweeper. 

i>etenmnatto/i:  Disapproved.  This 
project  is  ineligible  imder  Program 


Guidance  Letter  91-8.1  for  foreign 
object  debris  removal.  Therefiiue,  the 
project  does  not  meet  the  requirements 
of  §  158.15(b). 

Brief  Description  ofWUhdravm 
Project:  Difiiarential  ^obal  positioning 
system. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  January  16, 1997.  Therefore, 
the  FAA  will  not  rule  on  this  project  in 
this  decisioiL 

Decision  DstezApril  22, 1997. 
FOR  FURTHER  MTOIIAIMI  CONTACT: 
Christopher  Scha£fer.  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  City  of  Cleveland, 
Ohio. 

Application  Number.  97-05-C-0(^ 
CLE. 

Application  Type:  Impose  and  use  a 
PFC 
PTC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $40,868,570. 

Estimated  Charge  Effective  Date:  May 
1,1997. 

Estimated  Charge  Expiration  Date: 
April  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commeicial 
operaton. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's-application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Cleveland 
Hopkins  International  Airport  (CLE). 

Brief  Description  of  Prefects  Approved 
for  Collection  and  Use:  Insulate 
residences.  Land  acquisition/resident 
relocation.  Environmental  assessment/ 
environmental  impact  statement. 
Terminal  passenger  flow — security 
enhancement  study.  Airport  roadway 
systom  vehicular  ingress-egress  study. 
Update  part  150  noise  compatibility 
program. 

Brief  Description  of  Disapproved 
Project:  Feasibility  study  of 
improvements  to  Ctistoms  and 
Inunigration  facilities. 

Determination:  Disapproved.  The  city 
of  Cleveland  failed  to  adequately  justify 
this  project  in  accordance  with 
§  158.15(a).  The  FAA  researched  CLE's 
current  international  flights  in  the 
Official  Airline  Guide  and  found  that 
this  proposed  study  is  not  supported  by 
the  number  and  aircraft  size  of  the 
schediiled  air  carriers.  The  FAA  also 
looked  at  the  Fiscal  Year  1995  Air 
Carrier  Activity  Information  System  and 
fotmd  the  number  of  international  flag 
carrier  and  charter  enplanements  was 
not  sufficient  to  warrant  a  study  of  this 
size. 
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Decision  Date:  April  25, 1997. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Robert  L.  Conrad,  Detroit  Airports 
District  Office.  (313)  487-7295. 

Public  Agency:  Chattanooga 
Metropolitan  Airport  Authority, 
Chattanooga,  Tennessee. 

Application  Number:  97-02-C-OO- 
CHA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $2,803,262. 

Earliest  Charge  Effective  Date:  July  1, 
2005. 

Estimated  Charge  Expiration  Date: 
July  1,  2010. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Nonscheduled  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Chattanooga  Metropolitan  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Land  acquisition 
(10  acres),  Floodgate. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use:  Land 
acquisition  (8.1  acres). 

Determination:  Partially  approved. 
The  public  agency  had  requested  that 
PFC  revenue  pay  the  entire  project  cost, 
however,  the  FAA  determined  that  the 


public  agency  had  already  received  a 
grant  of  funds  from  the  state  of 
Tennessee  to  pay  75  percent  of  the 
project  costs.  Therefore,  the  PFC 
approved  amount  was  limited  to  the 
project  costs  not  financed  by  the  state 
grant. 

Decision  Date:  April  25, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Peggy  S.  Kelly,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  Country  of  Eagle, 
Eagle,  Colorado. 

Application  Number:  97-03-C-EGE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Toto7  Net  PFC  Revenue  Approved  in 
This  Decision:  $8,132,130. 

Earliest  Charge  Effective  Date: 
September  1, 1999. 

Estimated  Charge  Expiration  Date: 
March  1,  2012. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
building. 

Decision  Date:  April  29, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  324-1258. 

Public  Agency:  Port  of  Oakland, 
Oakland,  California. 

Application  Number:  97-07-C-OO- 
OAK. 

Application  Type:  Impose  and  Use  a 
PFC. 


PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $33,011,496. 

Earliest  Charge  Effective  Date:  July  1, 
1997. 

Estimated  Charge  Expiration  Date: 
July  1, 1999. 

Classes  of  Air  Carriers  Not  Required 
To  Collect  PFC's:  (1)  Air  taxi/ 
conunercial  operators  filing  FAA  Form 
1800-31;  and  (2)  conunuters  or  small 
certificated  air  carriers  filing 
Department  of  Transportation  Form 
298-CTlorEl. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  At 
Metropolitan  Oakland  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Upgrade  of 
airport  public  address  and  paging 
system.  Airfield  lighting  and  marking 
improvements.  Conduct  pilot  (initial 
phase]  noise  insulation  program. 
Baggage  claim  improvements  in 
Terminals  One  and  Two. 

Brief  description  of  Project  Approved 
for  Collection:  Construct  remote 
overnight  aircraft  parking  apron. 

Decision  Date:  April  30, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (415)  876-2806. 


AMENDME^4TS  TO  PFC  APPROVALS 

/kmendmenl  No.  city,  state 

AlTHJOd- 

ment  ap- 
proved 
date 

Original  ap- 
proved net 
RFC  revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original 
estimated 

charge 
exp.  date 

Amended 

estimated 

charge 

exp.  (Ute 

g2-01-C-01-OTW  Detroit,  Ml  

02J03J97 
02A)4/97 
02A)S/97 
04/16/97 

$640,707,000 

351.180 

311.974 

1.725.724 

$640,707,000 

214.384 

133,574 

3,630,945 

06A)1/09 
07/01/96 
11/01/96 
09/01/97 

06/01/09 

94-01 -C-01-YNG,  Youngstown.  OH  

9?-01-C-a3-Pt_N   Peilston  Ml                                     . 

07/01/96 
06A)1/97 

93-01-C-02-PSC,  Pasco,  WA „ 

05.01.02 

Issued  in  Washington,  D.C  on  May  5, 
1997. 

KaBdallLBall. 

Acting  Manager,  Passenger  Facility  ChargB 
Branch. 

(FR  Doc.  97-12241  Filed  S-S-97:  8:45  am] 
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DEPARTMBfT  OF  TRANSPORTATION 


Saint 
Corporation 

Advtaory  Board;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisoiy  Committee  Act  (Public 


Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  11:00  p.m.,  May  22, 1997,  in 
room  D  11  of  the  Ramada  Hotel  O'Hare, 
Rosemont.  Illinois.  The  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks;  Consideration  of  Minutes  of 
Past  Meeting;  Review  of  Programs;  New 
Business;  and  Qosing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  monben  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 


information  should  contact  not  later 
than  May  20, 1997,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590;  202-366-0091. 

Any  member  of  the  pubic  may  present 
a  written  statement  to  the  Advisory 
Board  at  any  time. 

Issued  at  Washington.  DC  on  May  5. 1997. 
MarcCOwea, 
Advisory  Board  Liaison. 
[FRDoc.  97-12140  Filed 5-»-97;  8:45 am] 
■UMO  COOC  4»i«-«l-« 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Traneportation  Board 

(STB  Finance  Docket  No.  33355] 

Norfolk  and  Western  Railway 
Company— Purchase  Exemption— 
Consolidated  Rail  Corporation 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  requirements  of 
49  U.S.C.  11323-25  the  purchase  by 
Norfolk  and  Western  Railway  Company 
(NW)  from  Consolidated  Rail 
Corporation  of  0.47  miles  of  railroad 
beginning  at  milepost  0.00,  where  it 
connects  with  NW,  and  extending  to 
milepost  0.47,  where  it  connects  with 
CSX  Transportation,  Inc.,  in  Detroit,  MI, 
subject  to  standard  labor  protective 
conditions. 

DATES:  The  exemption  will  be  effective 
June  8, 1997.  Petitions  to  stay  must  be 
filed  by  May  19, 1997.  Petitions  to 
reopen  must  be  filed  by  May  29, 1997. 

ADORESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33355  must  be  filed  with  the 
Office  of  the  Secretary,  Case  Control 
Unit,  Surface  Transportation  Board, 
1925  K  Street.  N.W.,  Washington  DC 
20423-0001;  in  addition,  a  copy  of  all 
pleadings  must  be  served  on  petitioners' 
representatives:  James  R.  Paschall, 
Norfolk  Southern  Corporation,  3 
Commercial  Place,  Norfolk.  VA  23510- 
2191;  and  John  K.  Enright,  Consolidated 
Rail  Corporation.  2001  Market  Street, 
P.O.  Box  41419.  Philadelphia.  PA 
19101-1419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired  (202) 
565-1695.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA.  INC..  1925  K  Street,  N.W.,  Suite 
210.  Washington.  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 
Decided:  April  30. 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 

V«niMiA.Mlliaiiw. 

Secretary. 

[FR  Doc.  97-12210  Filed  5-ft-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  1. 1997. 

'The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasxuy  De]}artment 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Bureau  of  Alccriiol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  1512-0462. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/9. 

Type  of  Review:  Extension. 

Title:  Registration  and  Records  of 
Vinegar  Vaporizing  Plants. 

Description:  Data  is  necessary  to 
identify  persons  producing  and  using 
distillcid  spirits  in  the  manufacture  of 
vinegar  and  to  account  for  spirits  so 
produced  and  used. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number;  1512-0466. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5170/7. 

Type  of  Review:  Extension. 

Title:  Alternate  Methods  or 
Procedures  and  Emergency  Variations 
From  Requirements  for  E^qxirts  of 
Liquors.  Description:  ATF  allows 
exporters  to  request  approval  of 
alternate  methods  from  those  specified 
in  regulations  under  27  CFR  Part  252. 
ATF  uses  the  information  to  evaluate 
need,  jeopardy  to  the  revenue,  and 
compliance  with  law.  Also  used  to 
identify  areas  where  regiilations  need 
change. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  200  hours. 


OMB  Number:  1512-0469. 

form  Number:  None. 

Type  of  Review:  ExtensioiL 

Title:  Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

Description:  In  a  final  rule  published 
in  the  Federal  Register  on  July  9. 1986 
(51  FR  34706)  the  Food  and  Drug 
Administration  established  10  parts  per 
million  as  the  threshold  for  declaration 
of  sulfites  in  food  and  wine  products. 
The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  on  September  30. 1986. 
published  a  final  rule  (ATF-236)  (51  FR 
34706)  establishing  the  threshold  for 
declaration  of  sulfites  in  alcoholic 
beverages. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4.787. 

Estimated  Burden  Hours  Per 
Respondent:  40  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
3,159  hours. 

OMB  Number:  1512-0482. 

Recordkeeping  Requirement  ID 
Number:  ATF  Reporting  Requirement 
5100/1. 

Type  of  Review:  ExtensioiL 

Title:  Labeling  and  Advertising 

Requirements  Under  the  Federal 

Alcohol  Administration  Act. 
Description:  Bottlers  and  importers  of 
~  alcohol  beverages  are  required  to 

display  certain  information  for 

consumers  on  labels  and  in 

advertisements.  Other  optional 

statements  are  also  required. 

Respondents:  Business  or  other  fm^ 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
6.060. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc  97-12086  Filed  S-8-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  2, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  imder  the 
Papeiwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Commenb  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Fireanns  (BATF) 

OMB  Number  151 2-001 7. 

Form  Number:  ATF  F  6  Part  I 
(5330.3A). 

Type  a^  Review:  Extension. 

Title:  Application  and  Permit  for 
Importation  of  Firearms,  Ammunition 
and  Implements  of  War. 

Description:  This  information 
collection  is  needed  to  detennine 
whether  firearms,  ammunition  and 
implements  of  war  are  eligible  for 
importation  into  the  United  States.  Used 
to  secure  authorization  to  import  such 
articles.  All  persons  who  desire  to 
import  such  articles  except  for  persons 
who  are  members  of  the  United  States 
Aimed  Forces. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Federal  Government,  State.  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes.  Frequency  of 
Respooae:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,500  hours. 

OMB  Number  1512-0073. 

Form  Number  ATF  F  5150.19. 

Type  of  Review:  Extension. 

Title:  Formula  and/or  Process  for 
Articles  Made  with  Specially  Denatured 
Spirits 

Description:  ATF  F  5150.19  is 
completed  by  persons  who  use  specially 
denatured  spirits  in  the  manufactiue  of 
certain  articles.  ATF  uses  the 
information  provided  on  the  form  to 
insure  the  manufacturing  formulas  and 
processes  conform  to  the  requirements 
of  26  U.S.C.  5273. 

Respondents:  Business  or  other  for- 
profit 


Estimated  Number  of  Respondents: 
2,683. 

Estimated  Burden  Hours  Per 
Respondent:  54  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,415  hours. 

OhfB  Number  1512-0075. 

Form  Number  ATF  F  5150.18. 

Type  of  Review:  Extension. 

Title:  Users'  Report  of  Denatured 
Spirits. 

Description:  The  information  on  ATF 
F  5150.18  is  used  to  pinpoint  unusual 
activities  in  the  use  of  specially 
denatured  spirits.  The  form  shows  a 
summary  of  activities  at  permit 
premises.  ATF  examines  and  verifies 
certain  entries  on  these  reports  to 
identify  unusual  activities,  errors  and 
omissions. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.765. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
830  hours. 

Oh4B  Number  1512-0138. 

Form  Number  ATF  F  5120.20  (2650). 

Type  of  Review:  Extension. 

Title:  Certification  of  Tax 
Determination — Wine. 

Description:  Refund  of  tax  on  wine 
that  has  been  manufactured,  produced, 
bottled  or  packaged  in  bulk  containers 
in  the  United  States  and  then  exported. 
This  form  verifies  that  the  wine  wras  tax 
paid  or  withdrawn  from  U.S.  bond.  ATF 
F  5120.20  (2605)  supports  the  expoito^'s 
claim  for  drawback. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hour. 

OJMB  Number  1512-0207. 

Form  Number  ATF  F  5110.43. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5110/04. 

Type  of  Review:  Extension. 

Tit7e.  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 

Description:  The  information 
collected  is  necessary  to  account  for  and 
verify  the  denaturation  of  distilled 
spirits.  It  is  used  to  audit  plant 
operations,  monitor  the  industry  for  the 
efficient  aUocation  of  personnel 
resources,  and  compile  statistics  for 
government  economic  planning. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  98. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,176  hours. 

OMB  Number  1512-0250. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5110/5. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plants  (DSP)— 
Transaction  and  Supporting  Records. 

Description:  Transaction  records 
provide  the  source  data  for  accounts  of 
distilled  spirits  in  all  DSP  operations. 
They  are  used  by  DSP  proprietors  to 
account  for  spirits  and  by  ATF  to  verify 
those  accounts  and  consequent 
liabilities. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
278. 

Estimated  Burden  Hours  Per 
Recordkeeper  22  hours. 

Estimated  Total  Recordkeeping 
Burden:  6,060  hours. 

OMB  Nurriber  1512-0460. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/12. 

Type  of  Review:  Extension. 

Title:  Equipment  and  Structures. 

Description:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  distilled  spirits  plairt 
for  the  identification  of  ma)or 
equipment  and  of  the  accurate 
determination  of  cont«its. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepars: 
281. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  3200. 650 
Massachusetts  Avenue.  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-12087  Filed  5-&-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[DockM  No.  950-0219] 

International  Conference  on 
Harmonisatlon;  Good  ainlcal  Practice: 
Consolidated  Guideline;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guideline  entitled  "Good  Clinical 
Practice:  Consolidated  Guideline."  The 
guideline  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  is  intended  to  define 
"Good  Clinical  Practice"  and  to  provide 
a  unified  standard  for  designing, 
conducting,  recording,  and  reporting 
trials  that  involve  the  participation  of 
human  subjects.  The  guideline  also 
describes  the  m'"'""""  information  that 
should  be  included  in  an  Investigator's 
Brochure  (IB)  and  provides  a  suggested 
format.  In  addition,  the  guideline 
describes  the  essential  documents  that 
individually  and  collectively  permit 
evaluation  of  the  conduct  of  a  clinical 
study  and  the  quality  of  the  data 
produced. 

DATES:  Effective  May  9, 1997.  Written 
comments  may  be  submitted  at  any 
time. 

AOORESSES:  Submit  written  requests  for 
single  copies  of  "Good  Clinical  Practice: 
Consolidated  Guideline"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
4573.  Send  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
your  requests.  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I^ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  The  "Good 
ClinicxJ  Practice:  Consolidated 
Guideline"  and  received  comments  are 
available  for  pubUc  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  MFORMATION  CONTACT: 
Regarding  the  gmdeline:  Bette  L. 
Barton,  Center  for  Drug  Evaluation 
and  Research  (HFD-344),  Food  and 


Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855,  301-594- 
1032. 
Regarding  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPI.EMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
ManufjBcturers  Association,  the  Centera 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  docimienUtion,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manu&cturera  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  boxn  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  frtun  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  August  17. 
1995  (60  FR  42948).  FDA  published  a 
draft  tripartite  guideline  entitled  "Good 
Clinical  Practice."  In  the  Federal 
Register  of  August  9, 1994.  FDA 
published  draft  tripartite  guidelines 
entitled  "Guideline  for  the  Investigator's 
Brochure"  (59  FR  40772)  and 
"Guideline  for  Essential  Documenta  for 
the  Conduct  of  a  Clinical  Study"  (59  FR 
40774).  The  notices  gave  interested 


persons  an  opportunity  to  submit 
commenta. 

After  consideration  of  the  commenta 
received  and  revisions  to  the  guidelines, 
the  three  guidelines  were  consolidated 
into  one  guideline  on  good  clinical 
practice.  The  consolidated  guideline 
was  submitted  to  the  ICH  Steering 
Conmiittee  and  endorsed  by  the  three 
participating  regulatory  agencies  at  the 
ICH  meeting  held  on  April  30, 1996. 

The  guideline  defines  "Good  Clinical 
Practice"  and  provides  a  imified 
standard  for  designing,  conducting, 
recording,  and  reporting  trials  that 
involve  ^e  participation  of  human 
subjecta.  Compliance  with  Good 
Clinical  Practice  provides  public 
asstirance  that  the  rights,  well-being, 
and  confidentiality  of  trial  subjects  are 
protected  and  that  trial  data  are 
credible.  The  guideline  should  be 
followed  when  generating  clinical  data 
that  are  intended  to  be  submitted  to 
regulatory  authorities.  The  principles 
established  in  this  guideline  shoiUd  also 
be  applied  to  other  investigations  that 
involve  therapeutic  intervention  in,  or 
observation  of,  himian  subjecta. 

The  guideline  also  describes  the 
TninimiiTii  information  that  should  be 
included  in  an  IB,  such  as  information 
on  the  drug's  physical,  chemical,  and 
pharmaceutic^  properties,  and  its  effect 
in  humans;  a  suggested  format  for  the  IB 
is  also  provided.  The  guideline  also 
describes  the  purpose  of  essential 
documenta  in  a  rlinirail  study  and 
explains  whether  the  docimiente  should 
be  filed  in  the  investigator's  files  or  the 
sponsor's  files. 

This  guideline  representa  the  agency's 
current  thinking  on  good  clinical 
practices.  It  does  not  create  or  confer 
any  righta  for  or  on  any  person  and  does 
notK>perate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirementa  of  the  applicable  statutes, 
regulations,  or  both. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  commenta  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guideline  will  be 
amended.  The  p^lic  will  be  notified  of 
any  such  amendmenta  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  to  the  Docketa  Management 
Branch  (address  above)  written 
commenta  on  the  guideline.  Two  copies 
of  any  commenta  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Commenta  are  to  be  identified 
with  the  docket  number  found  in 
bracketa  in  the  heading  of  this 


document.  A  copy  of  the  guideline  and 
received  commmta  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

An  electronic  vereion  of  this  guideline 
is  available  via  Internet.  Type  http:// 
www.fda.gov/cder  and  go  to  the 
"Rraulatory  Guidance"  section. 

Tne  text  of  the  guideline  follows: 

Good  CUnical  Proctiw:  CooMlklatod 
GnidaliBa 
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Introdnctiea 

Good  dininal  practice  (GCP)  is  an 
international  ethical  and  scientific 
quality  standard  Cor  designing, 
conducting,  recording,  and  reporting 
trials  that  involve  the  participation  of 
htunan  subjecta.  Complunce  with  this 
standard  provides  public  assurance  that 
the  righta,  safety,  and  well-being  of  trial 
subjecta  are  protected,  consistent  with 
die  principles  that  have  their  origin  in 
the  Declaration  of  Helsinki,  and  thai  the 
clinical  trial  data  are  credible. 

The  objective  of  this  ICH  GCP 
Guideline  is  to  provide  a  unified 
standard  for  the  European  Union  (EU). 
Japan,  and  the  United  States  to  facilitate 
the  mutual  acceptance  of  rliniml  data 


by  the  regulatory  authorities  in  these 
jurisdictions. 

The  guideline  was  developed  with 
consideration  of  the  current  good 
clinical  practices  of  the  European 
Union,  Japan,  and  the  United  States,  as 
well  as  those  of  Australia.  Canada,  the 
Nordic  countries,  and  the  World  Health 
Oraanization  (WHO). 

'This  guideline  should  be  followed 
when  generating  clinical  trial  data  that 
are  intended  to  be  submitted  to 
regulatory  authorities. 

The  principles  established  in  this 
guideline  may  also  be  applied  to  other 
clinical  investigations  that  may  have  an 
impact  on  the  safisty  and  well-being  of 
human  subjects. 
1.  Cloettuy 

1.1  Adverse  Dnig  Reaction  (ADR) 

In  the  preapproval  clinical  experience  trith 
a  new  medichial  product  or  its  new  usages, 
pvticulariy  as  the  therapeutic  doae(s)  may 
not  be  established,  all  noxious  and 
tmintended  responses  to  a  medicinal  product 
related  to  any  ooee  should  t>e  considned 
adverse  driig  reactions.  The  phrase 
"responses  to  a  medicinal  product"  means 
that  a  causal  relationship  between  a 
medicinal  product  and  an  adverse  event  is  at 
least  a  reasonable  possibility,  i.e.,  the 
relationship  cannot  be  ruled  out 

Regarding  marketed  medicinal  products:  A 
response  to  a  drug  that  is  noxious  and 
unintended  and  that  occurs  at  doees 
normally  used  in  man  far  pn^hyhuds, 
diagnosis,  or  therapy  of  diseases  or  for 
modification  of  physiological  function  (see 
the  ICH  Guideline  for  Clinical  Safety  Data 
Management.-Definitions  and  Standards  for 
Expedited  Reporting). 

1.2  Adverse  Event  (AE) 

An  AE  is  any  untoward  medical 
occurrence  in  a  patient  (w  clinical 
investigation  subject  administered  a 
pharmaceutical  product  and  that  does  not 
necessarily  have  a  causal  relationship  widi 
this  treatment.  An  AE  can  thereftwe  be  any 
unfevorable  and  unintended  sign  (including 
an  abnormal  laboratory  finding),  symptom,  or 
disease  temporally  aaeociated  with  the  use  of 
a  ntedicinal  (investigational)  product, 
whether  or  not  related  to  the  medicinal 
(investigational)  product  (see  the  ICH 
Guideline  fn  Clinical  Safety  Data 
Management:  Definitions  and  Standards  for 
Ejqiedited  Reporting). 

1.3  Amendment  (to  the  protocol) 
See  Protocol  Amendinent. 

1.4  AppUcaUe  Regulatory  Requuement(s) 
Any  law(s)  and  regulation(s)  addressing  the 

conduct  of  clinical  trials  of  investigational 
products  of  the  jurisdiction  where  a  trial  is 
conducted. 

1.5  Approval  (in  relation  to  butitutional 
Review  Boards  (IRB's)) 

The  affirmative  decision  of  the  IRB  that  the 
clinical  trial  has  been  reviewed  and  may  be 
conducted  at  the  institution  site  within  the 
ccmstraints  set  forth  by  the  IRB,  the 
institution,  good  clinical  practice  (GCP),  and 
the  applicable  regulatory  requirements. 
\.t  Audit 

A  systematic  and  independent  examination 
of  trial-related  activities  and  documents  to 
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determine  whether  the  evaluated  trial-related 
activities  were  conducted,  and  the  data  were 
recorded,  analyzed,  and  accurately  reported 
according  to  the  protocol,  sponsor's  standard 
operating  procedures  (SOP's),  good  clinical 
practice  (GCP),  and  the  applicable  regulatory 
requLrement(s). 

1.7  Audit  Certificate 

A  declaration  of  confirmation  by  the 
auditor  that  an  audit  has  taken  place. 

1.8  Audit  Report 

A  written  evaluation  by  the  sponsor's 
auditor  of  the  results  of  the  audit. 
\.9  Audit  Trail 

Documentation  that  allows  reconstruction 
of  the  course  of  events. 

1.10  Blinding/Masking 

A  procedure  in  which  one  or  more  parties 
to  the  trial  are  kept  unaware  of  the  treatment 
assignment(s).  Single  blinding  usually  refiers 
to  the  subject(s)  being  unaware,  and  double 
blinding  usually  refers  to  the  subject(s), 
investigatorfs],  monitor,  and,  in  some  cases, 
data  analyst(s)  being  unaware  of  the 
treatment  assignment(s). 

1.11  Case  Report  Form  (CRF) 

A  printed,  optical,  or  electronic  document 
designed  to  record  all  of  the  protocol- 
required  information  to  be  reported  to  the 
sponsor  on  each  trial  subject. 

1.12  Clinical  Trial/Study 

Any  investigation  in  human  subjects 
intended  to  discover  or  verify  the  clinical, 
pharmacological,  and/or  other 
pharmacodynamic  effects  of  an 
investigational  product(s),  and/or  to  identify 
any  adverse  reactions  to  an  investigational 
product(s),  and/or  to  study  absorption, 
distribution,  metabolism,  and  excretion  of  an 
investigational  product(s)  with  the  object  of 
ascertaining  its  safety  and/or  efficacy.  The 
terms  clinical  trial  and  clinical  study  are 
synonymous. 

1.13  Clinical  Trial/Study  Report 

A  written  description  of  a  trial/study  of 
any  therapeutic,  prophylactic,  or  diagnostic 
agent  conducted  in  hiunan  subjects,  in  which 
the  clinical  and  statistical  description, 
presentations,  and  analyses  are  fully 
integrated  into  a  single  report  (see  the  ICH 
Guideline  for  Structure  and  Content  of 
Clinical  Study  Reports). 

1.14  Comparator  (Product) 

An  investigational  or  marketed  product 
(i.e.,  active  control),  or  placebo,  used  as  a 
reference  in  a  clinical  trial. 

1.15  Compliance  (in  relation  to  trials) 
Adherence  to  all  the  trial-related 

requirements,  good  clinical  practice  (GCP) 
requirements,  and  the  applicable  regulatory 
requirements. 

1.16  Confidentiality 

Prevention  of  disclosure,  to  other  than 
authorized  individuals,  of  a  sponsor's 
proprietary  information  or  of  a  subject's 
identity. 

1.17  Contract 

A  written,  dated,  and  signed  agreement 
between  two  or  more  involved  parties  that 
sets  out  any  arrangements  on  delegation  and 
distribution  of  tasks  and  obligations  and,  if 
appropriate,  on  financial  matters.  The 
protocol  may  serve  as  the  basis  of  a  contract. 

1.18  Coordinating  Committee 

A  committee  that  a  sponsOT  may  otg^nize 
to  coordinate  the  conduct  of  a  multicenter 
trial. 


1.19  Coordinating  Investigator 

An  investigator  assigned  the  responsibility 
for  the  coordination  of  investigators  at 
different  centers  participating  in  a 
multicenter  trial. 

1.20  Contract  Research  Organization  (CRO) 
A  person  or  an  organization  (commercial, 

academic,  or  other)  contracted  by  the  sponsor 
to  perform  one  or  more  of  a  sponsor's  trial- 
related  duties  and  functions. 

1.21  Direct  Access 

Permission  to  examine,  analyze,  verify,  and 
reproduce  any  records  and  reports  that  are 
important  to  evaluation  of  a  clinical  trial. 
Any  party  (e.g.,  domestic  and  foreign 
regulatory  authorities,  sponsors,  monitors, 
and  auditors)  with  direct  access  should  take 
all  reasonable  precautions  within  the 
constraints  of  the  applicable  regulatory 
requireraent(s)  to  maintain  the 
confidentiality  of  subjects'  identities  and 
sponsor's  proprietary  information. 

1.22  Documentation 

All  records,  in  any  form  (including,  but  not 
limited  to,  written,  electronic,  magnetic,  and 
optical  records;  and  scans,  x-rays,  and 
electrocardiograms)  that  describe  or  record 
the  methods,  conduct,  and/or  results  of  a 
trial,  the  factors  aSecting  a  trial,  and  the 
actions  taken. 

1.23  Essential  Documents 
Documents  that  individually  and 

collectively  permit  evaluation  of  the  conduct 
of  a  study  and  the  quality  of  the  data 
produced  (see  8.  "Essential  Docimients  for 
the  Conduct  of  a  Clinical  Trial"). 

1.24  Good  Clinical  Practice  (GCP) 

A  standard  for  the  design,  conduct, 
performance,  monitoring,  auditing, 
recording,  analyses,  and  reporting  of  clinical 
trials  that  provides  assurance  that  the  data 
and  reported  results  are  credible  and 
accurate,  and  that  the  rights,  integrity,  and 
confidentiality  of  trial  subjects  are  protected. 

1.25  Independent  Data  Monitoring 
Committee  (IDMC)  (Data  and  Safety 
Monitoring  Board,  Monitoring  Committee. 
Data  Monitoring  Committee) 

An  independent  data  monitoring 
committee  that  may  be  established  by  the 
sponsor  to  assess  at  intervals  the  progress  of 
a  clinical  trial,  the  safety  data,  and  the 
critical  efficacy  endp>oints,  and  to 
recommend  to  the  sponsor  whether  to 
continue,  modify,  or  stop  a  trial. 

1.26  Impartial  Witness 

A  person,  who  is  independent  of  the  trial, 
who  cannot  be  unfairly  influenced  by  people 
involved  with  the  trial,  who  attends  the 
informed  consent  process  if  the  subject  or  the 
subject's  legally  acceptable  representative 
cannot  read,  and  who  reads  the  informed 
consent  form  and  any  other  written 
information  supplied  to  the  subject. 

1.27  Independent  Ethics  Committee  (lEC) 
An  independent  body  (a  review  board  or  a 

committee,  institutional,  regional,  national, 
or  supranational),  constituted  of  medical/ 
scientific  professionals  and  nomnedical/ 
nonscientific  members,  whose  responsibility 
it  is  to  ensure  the  protection  of  the  rights, 
safety,  and  well-being  of  human  subjects 
involved  in  a  trial  and  to  provide  public 
assurance  of  that  protection,  by^  among  other 
things,  reviewing  and  approving/providing 
bvorable  opinion  on  the  trial  protocol,  the 


suitabilify  of  the  inve8tigator(s),  facilities, 
and  the  methods  and  material  to  be  used  in 
obtaining  and  documenting  informed  consent 
of  the  trial  subjects. 

The  legal  status,  composition,  function, 
operations,  and  regulatory  requirements 
pertaining  to  Independent  Ethics  Conunittees 
may  differ  among  countries,  but  should  allow 
the  Independent  Ethics  Committee  to  act  in 
agreement  with  GCP  as  described  in  this 
guideline. 

1.28  Informed  Consent 

A  process  by  which  a  subject  voluntarily 
confirms  his  or  her  willingness  to  participate 
in  a  ftarticular  trial,  after  having  been 
informed  of  all  aspects  of  the  trial  that  are 
relevant  to  the  subject's  decision  to 
participate.  Informed  consent  is  documented 
by  means  of  a  written,  signed,  and  dated 
informed  consent  form. 

1.29  Inspection 

The  act  by  a  regulatory  authorify(ies)  of 
conducting  an  official  review  of  doctunents, 
fecilities,  records,  and  any  other  resources 
that  are  deemed  by  the  authorify(ies)  to  be 
related  to  the  clinical  trial  and  that  may  be 
located  at  the  site  of  the  trial,  at  the  sponsor's 
and/or  contract  research  organization's 
(CRO's)  facilities,  or  at  other  establishments 
deemed  appropriate  by  the  regulatory 
authority(ies). 

1.30  Institution  (medical) 

Any  public  or  private  entity  or  agency  or 
medical  or  dental  fecility  where  clinical  trials 
are  conducted. 

1.31  Institutional  Review  Board  (IRB) 
An  independent  body  constituted  of 

medical,  scientific,  and  nonscientific 
members,  whose  responsibility  it  is  to  ensure 
the  protection  of  the  rights,  safety,  and  well- 
being  of  human  subjects  involved  in  a  trial 
by,  among  other  things,  reviewing, 
approving,  and  providing  continuing  review 
of  trials,  of  protocols  and  amendments,  and 
of  the  methods  and  material  to  be  used  in 
obtaining  and  documenting  informed  consent 
of  the  trial  subjects. 

1.32  Interim  Clinical  Trial/Study  Report 

A  report  of  intermediate  results  and  their 
evaluation  based  on  analyses  performed 
during  the  course  of  a  trial. 

1.33  Investigational  Product 

A  pharmaceutical  form  of  an  active 
ingredient  or  placebo  being  tested  or  used  as 
a  reference  in  a  clinical  trial,  including  a 
product  with  a  marketing  authorization  when 
used  or  assembled  (formulated  or  packaged) 
in  a  way  different  from  the  approved  form, 
or  when  used  Cor  an  unapproved  indication, 
or  when  used  to  gain  further  information 
about  an  approved  use. 

1.34  Investigator 

A  person  responsible  for  the  conduct  of  the 
clinical  trial  at  a  trial  site.  If  a  trial  is 
conducted  by  a  team  of  individuals  at  a  trial 
site,  the  investigator  is  the  responsible  leader 
of  the  team  and  may  be  called  the  principal 
investigator.  See  alsp  Subinvestigator. 

1.35  Investigator/Institution 

An  expression  meaning  "the  investigator 
and/or  institution,  where  required  by  the 
applicable  regulatory  requirements." 

1.36  Investigator's  Brochure 

A  compilation  of  the  clinical  and 
nonclinical  data  on  the  investigational 
product(t)  that  is  relevant  to  the  study  of  the 


investigational  product(s)  in  human  subjects 
(see  7.  "Investigator's  Brochure"). 

1.37  Legally  Acceptable  Representative 
An  individual  or  juridical  or  other  body 

authorized  under  applicable  law  to  consent, 
on  behalf  of  a  prospective  subject,  to  the 
subject's  participation  in  the  clinical  trial. 

1.38  Monitoring 

The  act  of  overseeing-the  progress  of  a 
clinical  trial,  and  of  ensuring  that  it  is 
conducted,  recorded,  and  reported  in 
accordance  with  the  protocol,  standard 
operating  procedures  (SOP's),  GCP,  and  the 
applicable  regulatory  requirament(s). 

1.39  Monitoring  Report 

A  written  report  from  the  monitor  to  the 
sponsor  after  each  site  visit  and/or  other  trial- 
related  communication  according  to  the 
sponsor's  SOP's. 

1.40  Multicenter  Trial 

A  clinical  trial  conducted  according  to  a 
single  protocol  but  at  more  than  one  site, 
and,  therefore,  carried  out  by  more  than  one 
investigator. 

1.41  Nonclinical  Study 
Biomedical  studies  not  perfbimed  on 

human  subjects. 

1.42  Opinion  (in  relation  to  Independent 
Ethics  Committee) 

The  judgment  and/or  the  advice  provided 
by  an  Independent  Ethics  Committee  (lEC). 

1.43  Original  Medical  Record 
See  Source  Documents. 

1.44  Protocol 

A  document  that  describes  the  ob}ective(s), 
design,  methodology,  statistical 
considerations,  and  organization  of  a  trial. 
The  protocol  usually  also  gives  the 
background  and  rationale  for  the  trial,  but 
these  could  be  provided  in  other  protocol 
referenced  documents.  Throughout  the  ICH 
GCP  Guideline,  the  term  protocol  refers  to 
protocol  and  protocol  amendments. 

1.45  Protocol  Amendment 

A  written  description  of  a  change(s)  to  or 
formal  clarification  of  a  protocol. 

1.46  Quality  Assurance  (QA) 

All  those  planned  and  systematic  actions 
that  are  established  to  ensure  that  the  trial  is 
performed  and  the  data  are  generated, 
documented  (recorded),  and  reported  in 
compliance  with  GCP  and  the  applicable 
regulatory  requirement(s). 

1.47  Quality  Control  (QC) 

The  operational  techniques  and  activities 
undertaken  within  the  quality  assiuance 
system  to  verify  that  the  requirements  for 
quality  of  the  trial-related  activities  have 
been  fulfilled. 

1.48  Randomization 

The  process  of  assigning  trial  subjects  to 
treatment  or  control  groups  using  an  element 
of  chance  to  determine  the  assignments  in 
order  to  reduce  bias. 

1.49  Regulatory  Authorities 

Bodies  having  the  power  to  regulate.  In  the 
ICH  GCP  guideline,  the  expression 
"Regulatory  Authorities"  includes  the 
authorities  that  review  submitted  clinical 
data  and  those  that  conduct  inspections  (see 
1.29).  These  bodies  are  sometimes  refnrad  to 
as  competent  authorities. 

1.50  Serious  Adverse  Event  (SAE)  or  Serious 
Adverse  Drug  Reaction  (Serious  ADR) 

Any  untoward  medical  occurrence  that  at 
any  dose: 


-  Results  in  death, 

-  Is  life-threatening, 

-  Requires  inpatient  hospitalization  or 
prolongation  of  existing  hospitalization, 

-  Results  in  persistent  or  significant 
disability/incapacity, 

or 

-  Is  a  congenital  anomaly/birth  defect. 
(See  the  ICH  Guideline  for  Clinical  Safety 

Data  Management:  Definitions  and  Standards 
for  Expedited  Reporting.) 

1.51  Source  Data 

All  information  in  original  records  and 
certified  copies  of  original  record  of  clinical 
findings,  observations,  or  other  activities  in 
a  clinical  trial  necessary  for  the 
reconstruction  and  evaluation  of  the  trial. 
Source  data  are  contained  in  source 
docimients  (original  records  or  certified 
copies). 

1.52  Source  Documents 

Original  documents,  data,  and  records  (e.g., 
hospital  records,  clinical  and  office  charts, 
laboratory  notes,  memoranda,  subjects' 
diaries  or  evaluation  checklists,  pharmacy 
dispensing  records,  recorded  data  from 
automated  instnmients.  copies  or 
transcriptions  certified  after  verification  as 
being  accurate  and  complete,  microfiches, 
photographic  negatives,  microfilm  or 
magnetic  media,  x-rays,  subject  files,  and 
records  kept  at  the  pharmacy,  at  the 
laboratories,  and  at  medico-technical 
departments  involved  in  the  clinical  trial). 

1.53  Sponsor 

An  individual,  company,  institution,  or 
organization  that  takes  responsibility  for  the 
initiation,  management,  and/or  financing  of  a 
clinical  trial. 

1.54  Sponsor-Investigator 

An  individual  who  both  initiates  and 
conducts,  alone  or  with  othere,  a  clinical 
trial,  and  under  whose  immediate  direction 
the  investigational  product  is  administered 
to,  dispensed  to,  or  used  by  a  subject.  The 
term  does  not  include  any  person  other  than 
an  individual  (e.g.,  it  does  not  include  a 
corporation  or  an  agency).  The  obligations  of 
a  sponsor-investigator  include  both  those  of 
a  sponsor  and  those  of  an  investigator. 

1.55  Standard  Operating  Procedures  (SOP's) 
Detailed,  written  instructions  to  achieve 

uniformity  of  the  performance  of  a  specific 
function. 

1.56  Subinvestigator 

Any  individual  member  of  the  clinical  trial 
team  designated  and  supervised  by  the 
investigator  at  a  trial  site  to  (lerform  critical 
trial-related  procedures  and/or  to  make" 
important  trial-related  decisions  (e.g., 
associates,  residents,  research  fellows).  See 
also  Investigator. 

1.57  Subject/Trial  Subject 

An  individual  who  participates  in  a 
clinical  trial,  either  as  a  recipient  of  the 
investigational  productfs)  or  as  a  control. 

1.58  Subject  Identification  Code 

A  unique  identifier  assigned  by  the 
investigator  to  each  trial  subject  to  protect  the 
subject's  identity  and  used  in  lieu  of  the 
subject's  name  when  the  investigator  reports 
adverse  events  and/or  other  trial-related  data. 
\.59  Trial  Site 

The  location(s)  where  trial-related 
activities  are  actually  conducted. 
1.60  Unexpected  Adverse  Drug  Reaction 


An  adverse  reaction,  the  nature  or  severity 
of  which  is  not  consistent  with  the  applicable 
product  information  (e.g.,  Investigatoi^s 
Brochure  for  an  unapproved  investigational 
product  or  package  insert/ sunmiary  of 
product  characteristics  for  an  approved 
product).  (See  the  ICH  Guideline  for  Clinical 
Safety  Data  Management:  Definitions  and 
Standards  for  Expedited  Reporting.) 

1.61  Vulnerable  Subjects 

Individuals  whose  willingness  to  volunteer 
in  a  clinical  trial  may  be  unduly  influenced 
by  the  expectation,  whether  justified  or  not. 
of  benefits  associated  with  participation,  or 
of  a  retaliatory  response  from  senior  memben 
of  a  hierarchy  in  case  of  refusal  to  participate. 
Examples  are  members  of  a  group  with  a 
hierarchical  structure,  such  as  medical, 
pharmacy,  dental,  and  nuraing  students, 
subordinate  hospital  and  laboratory 
personnel,  employees  of  the  pharmaceutical 
industry,  members  of  the  armed  forces,  and 
persons  kept  in  detention.  Other  wdnerable 
subjects  include  patients  with  incurable 
diseases,  persons  in  nuning  homes, 
unemployed  or  impoverished  persons, 
patients  in  emergency  situations,  ethnic 
minority  groups,  homeless  persons,  nomads, 
refugees,  minors,  and  those  incapable  of 
giving  consent. 

1.62  Well-being  (of  the  trial  subjects) 
The  physical  and  mental  int^rity  of  the 

subjects  participating  in  a  clinical  trial. 
2.  The  PriiKiples  of  ICH  GCP 

2.1  Clinical  trials  should  be  conducted  in 
accordance  with  the  ethical  principles  that 
have  their  origin  in  the  Declaration  of 
Helsinki,  and  that  are  consistent  with  GCP 
and  the  applicable  regulatory  requirement(s). 

2.2  Before  a  trial  is  initiated,  foreseeable 
risks  and  inconveniences  should  be  weighed 
against  the  anticipated  benefit  for  the 
individual  trial  subject  and  society.  A  trial 
should  be  initiated  and  continued  only  if  the 
anticipated  benefits  justify  the  risks. 

2.3  The  rights,  safety,  and  well-being  of  the 
trial  subjects  are  the  most  important 
considerations  and  should  prevail  over 
interests  of  science  and  society. 

2.4  The  available  nonclinical  and  clinical 
information  on  an  investigational  product 
should  be  adequate  to  support  the  proposed 
clinical  trial. 

2.5  Clinical  trials  should  be  scientifically 
sound,  and  described  in  a  clear,  detailed 
protocol. 

2.6  A  trial  should  be  conducted  in 
compliance  with  the  protocol  that  has 
received  prior  institutional  review  board 
(IRB)/independent  ethics  committee  (lEC) 
approval/favorable  opinion. 

2.7  The  medical  care  given  to,  and  medical 
decisions  made  on  behalf  of,  subjects  should 
always  be  the  responsibility  of  a  qualified 
physician  or,  when  appropriate,  of  a 
qualified  dentist. 

2.8  Each  individual  involved  in  conducting 
a  trial  should  be  qualified  by  education, 
training,  and  experience  to  perform  his  or  her 
respective  task(s). 

2.9  Freely  given  informed  consent  should 
be  obtained  from  every  subject  prior  to 
clinical  trial  participation. 

2.10  All  clinical  trial  information  should 
be  recorded,  handled,  and  stored  in  a  way 
that  allows  its  accurate  reporting, 
interpretation,  and  verification. 
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2.11  The  confidentiality  of  records  that 
could  identify  subjects  should  be  protected, 
respecting  the  privacy  and  confidentiality 
rules  in  accordance  with  the  applicable 
regulatory  requirement(s). 

2.12  Investigational  products  should  be 
manufactured,  handled,  and  stored  in 
accordance  with  applicable  good 
manufacturing  practice  (GMP).  They  should 
be  used  in  accordance  with  the  approved 
protocol. 

2.13  Systems  with  procedures  that  assure 
the  quality  of  every  aspect  of  the  trial  should 
be  implemented. 

3.  InsUtutional  Review  Board/Independent 
Ethics  Committee  IIRB/IEC) 
3.1  Responsibilities 

3.1.1  An  IRB/IEC  should  safeguard  the  righu, 
safety,  and  well-being  of  all  trial  subjects. 
Special  attention  should  be  paid  to  trials  that 
may  include  vulnerable  subjects. 

3.1.2  The  IRB/IEC  should  obtain  the 
fallowing  docimients: 

Trial  protocol(s)/amendment(s).  written 
informed  consent  form(s)  and  consent  form 
updates  that  the  investigator  proposes  for  use 
in  the  trial,  subject  recruitment  procedures 
(e.g..  advertisements),  wrritten  inftMmation  to 
be  provided  to  subjects.  Investigatcw's 
Brochure  (IB),  available  safety  information, 
information  about  payments  and 
compensation  available  to  subjects,  the 
investigator's  current  curriculum  vitae  and/or 
other  documentation  evidencing 
qualifications,  and  any  other  docimients  that 
the  IRB/IEC  may  require  to  fulfill  its 
responsibilities. 

The  IRB/IEC  should  review  a  proposed 
clinical  trial  tvithin  a  reasonable  time  and 
document  its  views  in  writing,  clearly 
identifying  the  trial,  the  doctiments 
reviewed,  and  the  dates  for  the  following: 

-  Approval/favorable  opinion: 

-  Modifications  requireid  prior  to  its 
approval/Civorable  opinion: 

-  Disapproval/negative  opinion:  and 

-  Tennination/suspension  of  any  prior 
approval/favorable  opinion. 

3.1.3  The  IRB/IEC  should  consider  the 
qualifications  of  the  investigator  for  the 
proposed  trial,  as  docimiented  by  a  current 
curriculum  vitae  and/or  by  any  other  relevant 
documentation  the  IRB/IEC  requests. 

3.1.4  The  IRB/IEC  should  conduct  continuing 
review  of  each  ongoing  trial  at  intervals 
appropriate  to  the  degree  of  risk  to  human 
subjects,  but  at  least  once  per  year. 

3.1.5  The  IRB/IEC  may  request  more 
information  than  is  outlined  in  paragraph 
4.8.10  be  given  to  subjects  when,  in  the 
judgment  of  the  IRB/IEC,  the  additional 
infnmation  would  add  meaningfully  to  the 
protection  of  the  rights,  safety,  and/or  well- 
being  of  the  subjects. 

3.1.6  When  a  nontherapeutic  trial  is  to  be 
carried  out  with  the  consent  of  the  subject's 
legally  acceptable  representative  (see  4.8.12, 
4.8.14),  the  IRB/IEC  should  determine  that 
the  proposed  protocol  and/or  other 
document(s)  adequately  addresses  relevant 
ethical  concerns  and  meets  applicable 
regulatory  requirements  for  such  trials. 

3.1.7  Where  the  protocol  indicates  that  prior 
consent  of  the  trial  subject  or  the  subject's 
legally  acceptable  representative  is  not 
possible  (see  4.8.15),  the  KB/IEC  should 


determine  that  the  proposed  protocol  and/or 
other  document(s)  adequately  addresses 
relevant  ethical  concerns  and  meets 
applicable  regulatory  requirements  for  such 
trials  (i.e.,  in  emergency  situations). 

3.1.8  The  IRB/IEC  should  review  both  the 
amount  and  method  of  payment  to  subjects 
to  assure  that  neither  presents  problems  of 
coercion  or  undue  influence  on  the  trial 
subjects.  Payments  to  a  subject  should  be 
prorated  and  not  wholly  contingent  on 
completion  of  the  trial  by  the  subject. 

3.1.9  The  IRB/IEC  should  ensiire  that 
information  regarding  payment  to  subjects, 
including  the  methods,  amounts,  and 
schedule  of  payment  to  trial  subjects,  is  set 
forth  in  the  %vritten  informed  consent  form 
and  any  other  written  information  to  be 
provided  to  subjects.  The  way  payment  will 
be  prorated  should  be  specified. 

3.2  Composition.  Functions,  and  Operations 

3.2.1  The  IRB/IEC  should  consist  of  a 
reasonable  nimiber  of  members,  who 
collectively  have  the  qualifications  and 
experience  to  review  and  evaluate  the 
science,  medical  aspects,  and  ethics  of  the 
proposed  trial.  It  is  recommended  that  the 
IRB/IEC  should  include: 

(a)  At  least  five  members. 

(b)  At  least  one  member  whose  primary 
area  of  interest  is  in  a  nonscientific  area. 

(c)  At  least  one  member  who  is 
independent  of  the  institution/trial  site. 

Only  those  IRB/IEC  members  who  are 
independent  of  die  investigator  and  the 
sponsor  of  the  trial  should  vote/provide 
opinion  on  a  trial-ielated  matter. 

A  list  of  RB/IEC  members  and  their 
qualifications  should  be  maintained. 

3.2.2  The  IRB/IEC  should  perform  its 
functions  according  to  written  operating 
procedures,  should  maintain  written  records 
of  its  activities  and  minutes  of  its  meetings, 
and  should  comply  with  GCP  and  with  the 
applic^le  regulatory  requirement(s). 

3.2.3  An  IRB^EC  should  make  its  decisions 
at  announced  meetiiias  at  which  at  least  a 
quorum,  as  stipulated  in  its  written  operating 
procedures,  is  present. 

3.2.4  Only  members  who  participate  in  the 
IRB/IEC  review  and  discussion  should  vote/ 
provide  their  opinion  and/or  advise. 

3.2.5  The  investigator  may  provide 
information  on  any  aspect  of  the  trial,  but 
should  not  participate  in  the  deliberations  of 
the  IRB/IEC  or  in  the  vote/opinion  of  the  IRB/ 
lEC 

3.2.6  An  IRB/IEC  may  invite  nonmembers 
with  expertise  in  special  areas  for  assistance. 
3.3  Procedures 

The  IRB/IEC  should  esublish.  document  in 
writing,  and  follow  its  procedures,  which 
should  include: 

3.3.1  Determining  its  ccHnposition  (names 
and  qualifications  of  the  members)  and  the 
authority  under  which  it  is  established. 

3.3.2  Scheduling,  notifying  its  members  of, 
and  conducting  its  meetings. 

3.3.3  Conducting  initial  and  continuing 
review  of  trials. 

3.3.4  Determining  the  frequeixry  of 
continuing  review,  as  appropriate. 

3.3.5  Providing,  according  to  the  applicable 
regulatory  requirements,  expedited  review 
and  approval/favorable  opinion  of  minor 
change(s)  in  ongoing  trials  that  have  the 
approval/ favorable  opinion  of  the  IRB/IEC 


3.3.6  Specifying  that  no  subject  should  be 
admitted  to  a  trial  before  the  IRB/IEC  issues 
its  written  approval/&vorable  opinion  of  the 
trial. 

3.3.7  Specifying  that  no  deviations  from,  or 
changes  of,  the  protocol  should  be  initiated 
without  prior  written  IRB/IEC  approval/ 
favorable  opinion  of  an  appropriate 
amendment,  except  when  necessary  to 
eliminate  immediate  hazards  to  the  subjects 
or  when  the  change(s)  involves  only 
logistical  or  administrative  aspects  of  the  trial 
(e.g.,  change  of  monitors),  telephone 
number(s))  (see  4.5.2). 

3.3.8  Specifying  that  the  investigator  should 
promptly  report  to  the  IRB/IEC: 

(a)  Deviations  from,  or  changes  of,  the 
protocol  to  eliminate  immediate  hazards  to 
the  trial  subjects  (see  3.3.7,  4.5.2,  4.5.4). 

(b)  Changes  increasing  the  risk  to  subjects 
and/or  affecting  significantly  the  conduct  of 
the  trial  (see  4.10.2). 

(c)  All  adverse  drug  reactions  (ADR's)  that 
are  both  serious  and  unexpected. 

(d)  New  information  that  may  affect 
adversely  the  safefy  of  the  subjects  or  the 
conduct  of  the  trial. 

3.3.9  Ensuring  that  the  IRB/IEC  promptly 
notify  in  writing  the  investig«tor/institution 
concerning: 

(a)  Its  trial-related  decisions/opinions. 

(b)  The  reasons  for  its  decisions/opinions. 

(c)  Procedures  for  appeal  of  its  decisions/ 
opinions. 

3.4  Records 

The  IRB/IEC  should  retain  all  relevant 
records  (e.g.,  written  procedures, 
membership  lists,  lists  of  occupations/ 
affiliations  of  members,  submitted 
documents,  minutes  of  meetings,  and 
correspondence)  for  a  period  of  at  least  3 
years  after  oompletion  of  the  trial  and  make 
them  available  upon  request  from  the 
regulatory  authority(ies). 

The  IRB/IEC  may  be  asked  by  investigators, 
sponsors,  or  regulatory  authorities  to  provide 
copies  of  its  written  procedures  and 
membership  lists. 
4.  Investigator 

4.1  Inveatigptor's  Qualifications  and 
Agreements 

4.1.1  The  investigatoT<8)  should  be  qualified 
by  education,  training,  and  experience  to 
assume  responsibilify  for  the  proper  conduct 
of  the  trial,  should  meet  all  the  qualifications 
specified  by  the  applicable  regulatory 
requirement(s).  and  should  provide  evidence 
of  such  qualifications  through  up-to-date 
curriculum  vitae  and/or  other  relevant 
documentation  requested  by  the  sponsor,  the 
IRB/IEC,  and/or  the  regulatory  authority(ies). 

4.1.2  The  investigator  should  be  thoroughly 
familiar  with  the  appropriate  use  of  the 
investigational  product(s),  as  described  in  the 
protocol,  in  the  current  Investigator's 
Brochure,  in  the  product  information,  and  in 
other  information  sources  provided  by  the 
sponsor. 

4.1.3  The  investigator  should  be  aware  of, 
and  should  comply  with,  GCP  and  the 
applicable  regulatory  requirements. 

4.1.4  The  investigator/institution  should 
permit  monitoring  and  auditing  by  the 
sponsor,  and  inspection  by  the  appropriate 
regulatory  authority(ies). 

4.1.5  The  investigfftor  should  maintain  a  list 
of  appropriately  qualified  persons  to  whom 


the  investigator  has  delegated  significant 
trial-related  duties. 

4.2  Adequate  Resources 

4.2.1  The  investigator  should  be  able  to 
demonstrate  (e.g.,  based  on  retrospective 
data)  a  potential  for  recruiting  the  required 
number  of  suitable  subjects  within  the  agreed 
recruitment  period. 

4.2.2  The  investigator  should  have  sufficient 
time  to  profterly  conduct  and  complete  the 
trial  within  the  agreed  trial  p>eriod. 

4.2.3  The  investigator  should  have  available 
an  adequate  number  of  qualified  staff  and 
adequate  facilities  for  the  foreseen  duration 
of  the  trial  to  conduct  the  trial  properly  and 
safely. 

4.2.4  The  investigator  should  ensure  that  all 
persons  assisting  with  the  trial  are  adequately 
informed  about  the  protocol,  the 
investigational  product($),  and  their  trial- 
related  duties  and  functions. 

4.3  Medical  Care  of  Trial  Subjects 

4.3.1  A  qualified  physician  (or  dentist,  when 
appropriate),  who  is  an  investigator  or  a 
subinvestigator  for  the  trial,  should  be 
responsible  for  all  trial-related  medical  (or 
dental)  decisions. 

4.3.2  During  and  following  a  subject's 
participation  in  a  trial,  the  investigator/ 
institution  should  ensure  that  adequate 
medical  care  is  provided  to  a  subject  for  any 
adverse  events,  including  clinically 
significant  laboratory  values,  related  to  the 
trial.  The  investigator/institution  should 
infcxm  a  sul^ect  when  medical  care  is  needed 
for  intercurrent  illness(es)  of  which  the 
investigator  becomes  aware. 

4.3.3  It  is  recommended  that  the  investigator 
inform  the  subject's  primary  physician  about 
the  subject's  participation  in  the  trial  if  the 
subject  has  a  primary  physician  and  if  the 
subject  agrees  to  the  primary  physician  being 
informed.  '* 

4.3.4  Although  a  subject  is  not  obliged  to  give 
his/her  reeson(8)  for  withdrawing 
prematurely  fit>m  a  trial,  the  investigRtor 
should  make  a  reasonable  effort  to  ascertain 
the  reason(s),  while  folly  respecting  the 
subject's  rights. 

4.4  Communication  with  IRB/IEC 

4.4.1  Before  initiating  a  trial,  the  investigator/ 
institution  should  have  written  and  dated 
approval/fevorable  opinion  from  the  IRB/IEC 
for  the  trial  protocol,  tvritten  informed 
consent  form,  consent  form  updates,  subject 
recruitment  procedures  (e.g., 
advertisements),  and  any  other  written 
information  to  be  provided  to  subjects. 

4.4.2  As  part  of  the  investigator's/ 
institution's  written  application  to  the  IRB/ 
lEC,  the  investigator/institution  should 
provide  the  IRB/IEC  with  a  current  copy  of 
the  Investigator's  Brochure.  If  the 
Investigator's  Brochure  is  updated  during  the 
trial,  the  investigator/institution  should 
supply  a  copy  of  the  updated  Investigator's 
Brochure  to  the  IRB/IEC 

4.4.3  During  the  trial  the  investigator/ 
institution  should  provide  to  the  IRB/IEC  all 
documents  subject  to  its  review. 

4.5  Compliance  with  Protocol 

4.5.1  The  investigator/institution  should 
conduct  the  trial  in  compliance  with  the 
protocol  agreed  to  by  the  sponsor  and.  if 
required,  by  the  regulatory  authority(ies),  and 
which  was  ^ven  approval/fevorable  opinion 


by  the  IRB/IEC.  The  investigator/institution 
and  the  spionsor  should  sign  the  protocol,  or 
an  alternative  contract,  to  confirm  their 
agreement. 

4.5.2  The  investigator  should  not  implement 
any  deviation  from,  or  changes  of.  the 
protocol  without  agreement  by  the  sponsor 
and  prior  review  and  documented  approval/ 
favorable  opinion  from  the  IRB/IEC  of  an 
amendment,  except  where  necessary  to 
eliminate  an  immediate  hazard(s)  to  trial 
subjects,  or  when  the  change(s)  involves  only 
logistical  or  administrative  aspects  of  the  trial 
(e.g.,  change  of  monitorls),  change  of 
telephone  numberf  s)). 

4.5.3  The  investigator,  or  person  designated 
by  the  investigator,  should  docimient  and 
explain  any  deviation  from  the  approved 
protocol. 

4.5.4  The  investigator  may  implement  a 
deviation  from,  or  a  change  in,  the  protocol 
to  eliminate  an  unmediate  hazard(s)  to  trial 
subjects  without  prior  IRB/IEC  approval/ 
favorable  opinion.  As  soon  as  possible,  the 
implemented  deviation  or  change,  the 
reasons  for  it,  and,  if  appropriate,  die 
proposed  protocol  amendment(8)  should  be 
submitted: 

(a)  To  the  IRB/IEC  far  review  and  approval/ 
fiavraable  opinion; 

(b)  To  the  sponsor  for  agreenaent;  and,  if 
required. 

(c)  To  the  regulatory  autbority(ies). 

4.6  Investigational  Pmductfs) 

4.6.1  Responsibility  for  investigatiaaal 
product(s)  accoun^ility  at  the  trial  sita(s) 
rests  widi  the  investigatoc/lnatitution. 

4.6.2  M^ere  alknved/mpiired.  the 
investigator/institution  may/sliould  assign 
some  or  all  of  the  investigator'a/iiistitotion's 
duties  for  investigatioBal  piaductCa) 
acoountabilify  at  the  trial  sit«(s)  to  an 
appropriate  pharmacist  or  another 
appropriate  individual  who  is  under  the 
supervision  of  the  investigatac/inadtuticm. 

4.6.3  The  investigator/iostitation  and/or  a 
pharmacist  or  other  appropriate  individual, 
who  is  designated  by  the  investigotoc/ 
institution,  should  maintain  reoords  of  the 
product's  delivery  to  the  trial  site,  the 
inventory  at  the  site,  the  use  by  each  sidifect, 
and  the  return  to  the  sponsor  or  alteniative 
disposition  of  unused  product(s).  These 
records  should  include  dates,  quantities, 
batch/serial  numbers,  expiration  dates  (if 
applicable),  and  the  unique  code  numbers 
assigned  to  the  investig^kmal  pniduct(s]  and 
trial  sul^ects.  Investigaton  should  maintain 
records  that  docimient  adequately  that  the 
subjects  were  provided  the  doses  specified  by 
the  protocol  and  reconcile  all  investigational 
product(8)  received  from  the  sponsor. 

4.6.4  The  investigational  product(s)  should 
be  stored  as  specified  by  die  sponsor  (see 
5.13.2  and  5.14.3)  and  in  accordance  with 
applicable  regulatory  requirement(s). 

4.6.5  The  investigator  sltould  ensure  that  the 
investigational  product(s)  are  used  only  in 
accorduice  with  the  approved  protocol. 

4.6.6  The  investigatcw,  or  a  person  designated 
by  the  investigator/institution,  should 
explain  the  correct  use  of  the  investigational 
product(s)  to  each  subject  and  should  check, 
at  intervals  appropriate  for  the  trial,  that  each 
subject  is  following  the  instructions  properly. 

4.7  Randomization  Procedures  and 
Uttblinding 


The  investigator  should  follow  the  trial's 
randomization  procedures,  if  any,  and  should 
ensure  that  the  code  is  broken  only  in 
accordance  with  the  protocol.  If  the  trial  is 
blinded,  the  investigator  should  prompdy 
document  and  explain  to  the  sponsor  any 
premature  unblinding  (e.g.,  accidental 
unblinding,  unblinding  due  to  a  serious 
adverse  event)  of  the  investigational 
product(s). 
4.8  Informed  Consent  of  Trial  Subjects 

4.8.1  In  obtaining  and  documenting  informed 
consent,  the  investigator  should  comply  with 
the  applicable  reguUtoiy  requirement(8),  and 
should  adhere  to  GCP  and  to  the  ethical 
principles  that  have  their  origin  in  the 
Declaration  of  HelsinkL  Prior  to  the 
beginning  of  the  trial,  the  investigator  should 
have  the  IRB/IBC's  written  approval/ 
favorable  opinion  of  the  «irritten  informed 
consent  fonn  and  any  other  written 
information  to  be  provided  to  subjects. 

4.8.2  The  written  infoimed  consent  form  and 
any  other  written  infoonation  to  be  provided 
to  subjects  should  be  ie»iaed  whenever 
impcHtant  new  infionnaCiaD  becomes 
available  that  may  be  nlewant  to  the  subject's 
consent  Any  revised  wiiMao  inConned 
consent  form,  and  wftMaa  infannation 
should  receive  the  DtP/BCs  approval/ 
favorable  opinion  in  adwaace  of  uae.  The 
subject  or  the  subject's  l^fiUy  acceptable 
representative  shouM  be  iaiDimed  in  a  timely 
manner  if  new  infomMliaa  baoomes  available 
that  may  be  relevant  to  fkm  anbisct's 
willingness  to  oontinue  parttdpotion  in  the 
trial.  "Ilie  communicatian  of  this  information 
should  be  documenlad. 

4.8.3  Neither  the  inveaHfMor.  nor  the  trial 
staff,  should  coeroe  or  andaJy  influence  a 
subject  to  paiticipalB  ar«>a>otinue  to 
participate  in  a  trial. 

4.8.4  None  of  the  oral  ami  written 
information  conowniwg  the  trial,  including 
the  written  infacmad  ooaaast  farm,  should 
contain  any  language  that  oauaei  the  sut^oct. 
or  the  subject's  legally  aooaptdile 
representative  to  waive  ar  to  appear  to  waive 
any  legal  rights,  or  that  aalaaaas  or  appears 

to  release  the  investi§Blar.  die  institution,  the 
sponsor,  or  their  agents  from  liabilify  for 
negligence. 

4.8.5  The  investigator,  or  a  ponon  designated 
by  the  investigator.  riioHkl  fully  inform  the 
subject  or,  if  the  subject  is  onaUe  to  provide 
informed  consent,  the  SMhiecf  s  legally 
acceptable  representative,  of  all  pertinent 
aspects  of  the  trial  inrhidtag  the  written 
information  given  approval/favorable 
opinion  by  the  VRB/WC 

4.8.6  The  language  used  in  the  oral  and 
written  information  about  the  trial,  including 
the  written  informed  consent  form,  should  be 
as  nontechnical  as  practical  and  should  be 
understandable  to  the  subject  or  the  subject's 
legally  acceptable  representative  and  the 
impartial  witness,  where  applicable. 

4.8.7  Before  infoimed  consent  may  be 
obtained,  the  investigator,  or  a  person 
designated  by  the  investigator,  should 
provide  the  subject  or  the  subject's  legally 
acceptable  representative  ample  time  and 
opportunify  to  inquire  about  details  of  the 
trial  and  to  decide  whether  or  not  to 
participate  in  the  trial.  All  questions  about 
the  trial  should  be  answered  to  the 
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satisfaction  of  the  subject  or  the  subject's 
legally  acceptable  representative. 

4.8.8  Prior  to  a  subject's  participation  in  the 
trial,  the  written  informed  consent  form 
should  be  signed  and  personally  dated  by  the 
subject  or  by  the  subject's  legally  acceptable 
representative,  and  by  the  person  who 
conducted  the  informed  consent  discussion. 

4.8.9  If  a  subject  is  unable  to  read  or  if  a 
legally  acceptable  representative  is  unable  to 
read,  an  impartial  witness  should  be  present 
during  the  entire  informed  consent 
discussion.  Alter  the  written  informed 
consent  form  and  any  other  written 
information  to  be  provided  to  subjects  is  read 
and  explained  to  the  subject  or  the  subject's 
legally  acceptable  representative,  and  after 
the  subject  or  the  subject's  legally  acceptable 
representative  has  orally  consented  to  the 
subject's  participation  in  the  trial,  and.  if 
capable  of  doing  so,  has  signed  and 
personally  dated  the  informed  consent  form, 
the  %vitne8s  should  sign  and  personally  date 
the  consent  form.  By  signing  the  consent 
form,  the  witness  attests  that  the  information 
in  the  consent  form  and  any  other  written 
information  was  acciirately  explained  to,  and 
app>arently  understood  by.  the  subject  or  the 
subject's  legally  acceptable  representative, 
and  that  informed  consent  was  freely  given 
by  the  subject  or  the  subject's  legally 
acceptable  representative. 

4.8.10  Both  the  informed  consent  discussion 
and  the  «vritten  informed  consent  form  and 
any  other  written  information  to  be  provided 
to  subjects  should  include  explanations  of 
the  following: 

(a)  That  the  trial  involves  research. 

(b)  The  purpose  of  the  trial. 

(cj  The  trial  treatmentls)  and  the 
probability  for  random  assignment  to  each 
treatment. 

(d)  The  trial  procedures  to  be  followed, 
including  all  invasive  procedures. 

(e)  The  subject's  responsibilities. 

(f)  Those  aspects  of  the  trial  that  are 
experimental. 

(g)  The  reasonably  foreseeable  risks  or 
inconveniences  to  the  subject  and,  when 
applicable,  to  an  embryo,  fietus,  or  nursing 
infant. 

(h)  The  reasonably  expected  benefits. 
When  there  is  no  intended  clinical  benefit  to 
the  subject,  the  subject  should  be  made  aware 
of  this. 

(i)  The  alternative  procedure(s]  or  courseis) 
of  treatment  that  may  be  available  to  the 
subject,  and  their  important  potential 
benefits  and  risks. 

())  The  compensation  and/or  treatment 
available  to  the  subject  in  the  event  of  trial- 
related  injury. 

(k)  The  anticipated  prorated  payment,  if 
any,  to  the  subject  for  participating  in  the 
trial. 

(1)  The  anticipated  expenses,  if  any,  to  the 
subject  for  participating  in  the  trial. 

(m)  That  the  subject's  participation  in  the 
trial  is  voluntary  and  that  the  subject  may 
refuse  to  participate  or  withdraw  from  the 
trial,  at  any  time,  without  penalty  or  loss  of 
benefits  to  which  the  subject  is  otherwise 
entitled. 

(n)  That  the  monitor<s),  the  auditoi<s).  the 
IRB/1EC  and  the  regulatory  authority(ies) 
will  be  granted  direct  access  to  the  subject's 


original  medical  records  for  verification  of 
clinical  trial  procedures  and/or  data,  without 
violating  the  confidentiality  of  the  subject,  to 
the  extent  permitted  by  the  applicable  laws 
and  regulations  and  that,  by  signing  a  written 
informed  consent  form,  the  subject  or  the 
subject's  legally  acceptable  representative  is 
authorizing  such  access. 

(o)  That  records  identifying  the  subject  will 
be  kept  confidential  and,  to  the  extent 
permitted  by  the  applicable  laws  and/or 
regulations,  will  not  be  made  publicly 
available.  If  the  results  of  the  trial  are 
published,  the  subject's  identity  will  remain 
confidential. 

(p)  That  the  subject  or  the  subject's  legally 
acceptable  representative  will  be  informed  in 
a  timely  manner  if  information  becomes 
available  that  may  be  relevant  to  the  subject's 
willingness  to  continue  participation  in  the 
trial. 

(q)  The  person(s)  to  contact  for  further 
information  regarding  the  trial  and  the  rights 
of  trial  subjects,  and  whom  to  contact  in  the 
event  of  trial-related  injury. 

(r)  The  foreseeable  circumstances  and/or 
reasons  under  which  the  subject's 
participation  in  the  trial  may  be  terminated. 

(s)  The  expected  duration  of  the  subject's 
partici(>ation  in  the  trial. 

(t)  The  approximate  number  of  subjects 
involved  in  the  trial. 

4.8.11  Prior  to  participeti<»  in  the  trial,  the 
subject  or  the  subject's  legally  acceptable 
representative  should  receive  a  copy  of  the 
signed  and  dated  written  informed  consent 
form  and  any  other  written  information 
provided  to  the  subjects.  During  a  subject's 
participation  in  the  trial,  the  subject  or  the 
subject's  legally  acceptable  representative 
should  receive  a  copy  of  the  signed  and  dated 
consent  form  updates  and  a  copy  of  any 
amendments  to  the  %initten  information 
provided  to  subjects. 

4.8.12  When  a  clinical  trial  (therapeutic  or 
nontherapeutic)  includes  subjects  who  can 
only  be  enrolled  in  the  trial  with  the  consent 
of  the  subject's  legally  acceptable 
representative  (e.g.,  minors,  or  patients  with 
severe  dementia),  the  subject  should  be 
informed  about  the  trial  to  the  extent 
compatible  with  the  subject's  understanding 
and,  if  capable,  the  subject  should  assent, 
sign  and  personally  date  the  written 
informed  consent 

4.8.13  Except  as  described  in  4.8.14,  a 
nontherapeutic  trial  (i.e.,  a  trial  in  which 
there  is  no  anticipated  direct  clinical  benefit 
to  the  subject)  should  be  conducted  in 
subjects  who  personally  give  consent  and 
who  sign  and  date  the  written  informed 
consent  form. 

4.8.14  Nontherapeutic  trials  may  be 
conducted  in  subjects  with  consent  of  a 
legally  acceptable  representative  provided 
the  following  conditions  are  fulfilled: 

(a)  The  objectives  of  the  trial  cannot  be  met 
by  means  of  a  trial  in  subjects  who  can  give 
infonned  consent  personally. 

(b)  The  foreseeable  risks  to  the  subjects  are 
low. 

(c)  The  negative  impact  on  the  subject's 
well-being  is  minimized  and  low. 

(d)  The  trial  is  not  prohibited  by  law. 

(e)  The  approval/favorable  opinion  of  the 
IRB/lEC  is  expressly  sought  on  the  inclusion 


of  such  subjects,  and  the  written  approval/ 
favorable  opinion  covers  this  aspect. 

Such  trials,  unless  an  exception  is  justified, 
should  be  conducted  in  patients  having  a 
disease  or  condition  for  which  the 
investigational  product  is  intended.  Subjects 
in  these  trials  should  be  particularly  closely 
monitored  and  should  be  withdrawn  if  they 
appear  to  be  unduly  distressed. 
4.8.15  In  emergency  situations,  when  prior 
consent  of  the  subject  is  not  possible,  the 
consent  of  the  subject's  legally  acceptable 
representative,  if  present,  should  be 
requested.  When  prior  consent  of  the  subject 
is  not  possible,  and  the  subject's  legally 
acceptable  representative  is  not  available, 
eiut>llment  of  the  subject  should  require 
measures  described  in  the  protocol  and/or 
elsewhere,  with  documented  approval/ 
favorable  opinion  by  the  IRB/IEC,  to  protect 
the  rights,  safety,  and  well-being  of  the 
subject  and  to  ensure  compliance  with 
applicable  regulatory  requirements.  The 
subject  or  the  subject's  legally  acceptable 
representative  should  be  informed  about  the 
trial  as  soon  as  possible  and  consent  to 
continue  and  other  consent  as  appropriate 
(see  4.8.10)  should  be  requested. 
4.9  Records  and  Reports 

4.9.1  The  investigator  should  enstire  the 
accuracy,  completeness,  legibility,  and 
timeliness  of  the  data  reported  to  the  sponsor 
in  the  OIF's  and  in  all  required  reports. 

4.9.2  Data  reported  on  the  CRF,  which  are 
derived  from  source  documents,  should  be 
consistent  with  the  source  documents  or  the 
discre{>ancies  should  be  explained. 

4.9.3  Any  change  or  correction  to  a  CRF 
should  be  dated,  initialed,  and  explained  (if 
necessary)  and  should  not  obscure  the 
original  entry  (i.e.,  an  audit  trail  should  be 
maintained):  this  applies  to  both  written  and 
electronic  changes  or  corrections  (see 
5.18.4(n)).  Sponsors  should  provide  guidance 
to  investigators  and/or  the  investigators' 
designated  representatives  on  making  such 
corrections.  Sfwnsors  should  have  written 
procedures  to  assure  that  changes  or 
corrections  in  CRF's  made  by  sponsor's 
designated  representatives  are  documented, 
are  necessary,  and  are  endorsed  by  the 
investigator.  'The  investigator  should  retain 
records  of  the  changes  and  corrections. 

4.9.4  The  investigator/institution  should 
maintain  the  trial  documents  as  specified  in 
Essential  Documents  for  the  Conduct  of  a 
Clinical  Trial  (see  8.)  and  as  required  by  the 
applicable  regulatory  requirement(s).  The 
investigator/institution  should  take  measures 
to  prevent  accidental  or  premature 
destruction  of  these  documents. 

4.9.5  Essential  documents  should  be  retained 
until  at  least  2  years  after  the  last  approval 
of  a  marketing  application  in  an  ICH  region 
and  until  there  are  no  pending  or 
contemplated  marketing  applications  in  an 
ICH  region  or  at  least  2  years  have  elapsed 
since  the  formal  discontinuation  of  clinical 
development  of  the  investigational  product 
These  documents  should  be  retained  for  a 
longer  period,  however,  if  required  by  the 
applicable  regulatory  requirements  or  by  an 
agreement  with  the  sponsor.  It  is  the 
responsibility  of  the  sponsor  to  inform  the 
investigator/institution  as  to  when  these 
documents  no  longer  need  to  be  retained  (see 
5.5.12). 


4.9.6  The  financial  aspects  of  the  trial  should 
be  documented  in  an  agreement  between  the 
sponsor  and  the  investigator/institution. 

4.9.7  Upon  request  of  the  monitor,  auditor, 
IRB/IEC.  or  regulatory  authority,  the 
investigator/institution  should  make 
available  for  direct  access  all  requested  trial- 
related  records. 

4.10  Progress  Reports 

4.10.1  Where  required  by  the  applicable 
regulatory  requirements,  the  investigator 
should  submit  written  simunaries  of  the 
trial's  status  to  the  institution.  The 
investigator/institution  should  submit 
written  summaries  of  the  status  of  the  trial 
to  the  IRB/IEC  annually,  or  more  frequently, 
if  requested  by  the  IRB/IEC. 

4.10.2  The  investigator  should  promptly 
provide  written  reports  to  the  sponsor,  the 
IRB/IEC  (see  3.3.8),  and,  where  required  by 
the  applicable  regulatory  requirements,  the 
institution  on  any  changes  significantly 
affecting  the  conduct  of  the  trial,  and/or 
increasing  the  risk  to  subjects. 

4.11  Safety  Reporting 

4.11.1  All  serious  adverse  events  (SAE's) 
should  be  reported  immediately  to  the 
sponsor  except  for  those  SAE's  that  the 
protocol  or  other  document  (e.g.. 
Investigator's  Brochure)  identifies  as  not 
needing  immediate  reporting.  The  immediate 
reports  should  be  followed  promptly  by 
detailed,  wmtten  reports.  The  immediate  and 
follow-up  reports  should  identify  subjects  by 
unique  code  numbers  assigned  to  the  trial 
subjects  rather  than  by  the  subjects'  names, 
personal  identification  numbers,  and/or 
addresses.  The  investigator  should  also 
comply  with  the  applicable  regulatory 
requirement(s)  related  to  the  reporting  of 
unexpected  serious  adverse  drug  reactions  to 
the  regulatory  authority(ies)  and  the  IRB/IEC. 

4.11.2  Adverse  events  and/or  laboratory 
abnormalities  identified  in  the  protocol  as 
critical  to  safety  evaluiitions  should  be 
reported  to  the  sponsor  according  to  the 
reporting  requirements  and  within  the  time 
periods  specified  by  the  sponsor  in  the 
protocol. 

4.11.3  For  reported  deaths,  the  investigator 
should  supply  the  sponsor  and  the  IRB/IEC 
with  any  additional  requested  information 
(e.g.,  autopsy  reports  and  terminal  medical 
reports). 

4.12  Premature  Termination  or  Suspension  of 
a  Trial 

If  the  trial  is  terminated  prematurely  or 
stispended  for  any  reason,  the  investigator/ 
institution  should  promptly  inform  the  trial 
subjects,  should  assure  appropriate  therapy 
and  follow-up  for  the  subjects,  and,  where 
required  by  the  applicable  regulatory 
requirement(s),  should  inform  the  tegulatcoy 
authority(ies).  In  addition: 

4.12.1  If  the  investigator  terminates  or 
suspends  a  trial  without  prior  agreement  of 
the  sponsor,  the  investigator  should  inform 
the  institution,  where  required  by  the 
applicable  regulatory  requirements,  and  the 
investigator/institution  should  promptly 
inform  the  sponsor  and  the  IRB/IEC.  and 
should  provide  the  sponsor  and  the  IRB/IEC 
a  detailed  written  explanation  of  the 
termination  or  suspeiuion. 

4.12.2  If  the  sponsor  terminates  or  suspends 
a  trial  (see  5.21),  the  investigator  should 


promptly  inform  the  institution,  where 
required  by  the  applicable  regulatory 
requirements,  and  the  investigator/institution 
should  promptly  inform  the  IRB/IEC  and 
provide  the  IRB/IEC  a  detailed  v^tten 
explanation  of  the  termination  or  suspension. 
4.12.3  If  the  IRB/IEC  terminates  or  suspends 
its  approval/fevorable  opinion  of  a  trial  (see 
3.1.2  and  3.3.9),  the  investigator  should 
inform  the  institution,  where  required  by  the 
applicable  regulatory  requirements,  and  the 
investigator/institution  should  promptly 
notify  the  sponsor  and  provide  the  sponsor 
with  a  detailed  written  explanation  of  the 
termination  or  suspension. 
4.13  Final  Report(s)  by  Investigator/ 
Institution 

Upon  completion  of  the  trial,  the 
investigator  should,  where  required  by  the 
applicable  regulatory  requirements,  inform 
the  institution,  and  the  investigator/ 
institution  should  provide  the  sponsor  with 
all  required  reports,  the  IRB/IEC  with  a 
stmunary  of  the  trial's  outcome,  and  the 
regulatory  authority(ies)  with  any  report(s) 
they  require  of  the  investigator/institution. 
5.  Sponsor 

5.1  Quality  Assurance  and  Quality  Control 

5.1.1  The  sponsor  is  responsible  for 
implementing  and  maintaining  quality 
assurance  and  quality  control  systems  with 
written  SOP'S  to  ensure  that  trials  are 
conducted  and  data  are  generated, 
documented  (recorded),  and  reported  in 
compliance  with  the  protocol,  GCP,  and  the 
applicable  regulatory  requirement(s). 

5.1.2  The  sponsor  is  responsible  for  securing 
agreement  from  all  involved  parties  to  ensure 
direct  access  (see  1.21)  to  all  trial-related 
sites,  source  data/documents,  and  reports  for 
the  purpose  of  monitoring  and  auditing  by 
the  sponsor,  and  inspection  by  domestic  and 
foreign  regulatory  authorities. 

5.1.3  Quality  control  should  be  applied  to 
each  stage  of  data  handling  to  ensure  that  all 
data  are  reliable  and  have  been  processed 
correctly. 

5.1.4  Agreements,  made  by  the  sponsor  with 
the  investigator/institution  and/or  with  any 
other  parties  involved  with  the  clinical  trial, 
should  be  in  writing,  as  part  of  the  protocol 
or  in  a  separate  agreement. 

5.2  Contract  Research  Organization  (CRO) 

5.2.1  A  sponsor  may  transfer  any  or  all  of  the 
sponsor's  trial-related  duties  and  functions  to 
a  CRO,  but  the  ultimate  responsibility  for  the 
quality  and  integrity  of  the  trial  data  always 
resides  with  the  sponsor.  The  CRO  should 
implement  quality  assurance  and  quality 
control. 

5.2.2  Any  trial-related  duty  and  function  that 
is  transferred  to  and  assumed  by  a  CRO 
should  be  specified  in  writing. 

5.2.3  Any  trial-related  duties  and  functions 
not  specifically  transferred  to  and  assumed 
by  a  CRO  are  retained  by  the  sponsor. 

5.2.4  All  references  to  a  sponsor  in  this 
guideline  also  apply  to  a  CRO  to  the  extent 
that  a  CRO  has  assiuned  the  trial-related 
duties  and  functions  of  a  sponsor. 

5.3  Medical  Expertise 

The  sponsor  should  designate 
appropriately  qualified  medical  persotmel 
who  will  be  readily  available  to  advise  on 
trial-related  medical  questions  ot  problems.  If 
necessary,  outside  con8ultant(s)  may  be 
appointed  for  this  purpoee. 


5.4  Trial  Design 

5.4.1  The  sponsor  should  utilize  qualified 
individuals  (e.g.,  biostatisticians,  clinical 
pharmacologists,  and  physicians]  as 
appropriate,  throughout  all  stages  of  the  trial 
process,  from  designing  the  protocol  and 
CRF's  and  plaiming  the  analyses  to  analyzing 
and  preparing  interim  and  final  clinical  trial/ 
study  reports. 

5.4.2  For  further  guidance:  Qinical  Trial 
Protocol  and  Protocol  Amendment(s)  (see  6.), 
the  ICH  Guideline  for  Structure  and  Content 
of  Clinical  Study  Reports,  and  other 
appropriate  ICH  guidance  on  trial  design, 
protocol,  and  conduct. 

5.5  Trial  Managenwnt,  Data  Handling. 
Recordkeeping,  and  Independent  Data 
Monitoring  Corranittee 

5.5.1  The  sponsor  should  utilize 
appropriately  qualified  individuals  to 
supervise  the  overall  conduct  of  the  trial,  to 
handle  the  data,  to  verify  the  data,  to  conduct 
the  statistical  analyses,  and  to  prepare  the 
trial  reports. 

5.5.2  The  sponscn^  may  consider  establishing 
an  independent  data  monitoring  committee 
(IDMC)  to  assess  the  progress  of  a  clinical 
trial,  including  the  safety  data  and  the  critical 
efficacy  endpoints  at  intervals,  and  to 
recommend  to  the  sponsor  whether  to 
continue,  modify,  or  stop  a  trial.  The  IDK^ 
should  have  written  operating  procedures 
and  maintain  written  records  of  all  its 
meetings. 

5.5.3  When  using  electronic  trial  data 
handling  and/or  remote  electronic  trial  data 
systems,  the  sponsor  shotild: 

(a)  Ensure  and  docimient  that  the 
electronic  data  processing  systemfs) 
conforms  to  the  sponsor's  established 
requirements  for  completeness,  accuracy, 
reliability,  and  consistent  intended 
performance  (i.e.,  validation). 

(b)  Maintain  SOP's  for  using  these  systems. 

(c)  Ensure  that  the  systems  are  designed  to 
permit  data  changes  in  such  a  vray  that  the 
data  changes  are  documented  and  that  there 
is  no  deletion  of  entered  data  (i.e..  maintain 
an  audit  trail,  data  trail,  edit  trail). 

(d)  Maintain  a  security  system  that 
prevents  unauthorized  access  to  the  data. 

(e)  Maintain  a  list  of  the  individuals  who 
are  authorized  to  make  data  changes  (see 
4.1.5  and  4.9.3). 

(f)  Maintain  adequate  backup  of  the  data. 

(g)  SafiBgxiard  the  blinding,  if  any  (e.g., 
maintain  the  blinding  during  data  entry  and 
processing). 

5.5.4  If  data  are  tnnsfonned  during 
processing,  it  should  always  be  possible  to 
ounpere  the  original  data  and  observations 
with  the  {»ocessed  data. 

5.5.5  The  sponsor  should  use  an 
unambiguous  subject  identification  code  (see 
1.58)  that  allows  identification  of  all  the  data 
reported  for  each  subject. 

5.5.6  The  sponsor,  or  other  owners  of  the 
data,  should  retain  all  of  the  sponsor-specific 
essential  documents  pertaining  to  the  trial. 
(See  8.  "Essential  Documents  far  the  Conduct 
ofa  Clinical  Trial.") 

5.5.7  The  sponsor  should  retain  all  sponsor- 
specific  essential  documents  in  conformance 
with  the  applicable  regulatory  requirement(s) 
of  the  country(ies)  whoe  the  product  is 
approved,  and/or  where  the  sponsor  intends 
to  apply  for  approval(s). 
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5.5.8  If  the  sponsor  discontinues  the  clinical 
development  of  on  investigational  product 
(i.e.,  ka  any  or  all  indications,  routes  of 
administration,  or  dosage  forms),  the  sponsor 
should  maintain  all  sponsor-specific 
essential  documents  for  at  least  2  years  alter 
{(xinal  discontinuation  or  in  confcnmance 
with  the  applicable  regulatory 
requirement(s). 

5.5.9  If  the  sponsor  diaoootinuM  the  clinical 
development  of  an  inveedgMional  product, 
the  sponsor  should  notify  ail  the  trial 
investigators/institutioDs  and  all  the 
appropriate  regulatoiy  authoritiaa. 

5.5.10  Any  transfer  of  ownership  of  the  data 
should  be  reported  to  the  appropriate 
8uthority(ies),  as  required  by  the  applicable 
regulatory  requirement(s). 

5.5.11  The  sponsor-specific  essential 
documents  should  be  retained  until  at  least 
2  years  after  the  last  approval  of  a  marketing 
application  in  an  ICH  region  and  until  there 
are  no  pending  or  contemplated  marketing 
applications  in  an  ICH  region  or  at  least  2 
years  have  elapsed  since  the  formal 
discontinuation  of  clinical  development  of 
the  investigational  product  These  documents 
should  be  retained  for  a  longer  period, 
hovrever,  if  required  by  the  applicable 
regulatory  requirement(s)  or  if  needed  by  the 
sponsor. 

5.5.12  The  sponsor  should  inform  the 
investigator<s)/institution(s)  in  writing  of  the 
need  for  record  retention  and  should  notih/ 
the  investigetor(s)/institution(s)  in  writing 
when  the  trial-related  records  are  no  longer 
needed  (see  4.9.5). 

5.6  Investigator  Selection 

5.6.1  The  sponsor  is  responsible  for  selecting 
the  investigator{s)/institution(s).  Each 
investigator  should  be  qualified  by  training 
and  experience  and  should  have  adequate 
resources  (see  4.1.  4.2)  to  properly  conduct 
the  trial  for  which  the  investigator  is 
selected.  If  a  coordinating  committee  and/or 
coordinating  investigators)  are  to  be  utilized 
in  multicenter  trials,  their  organization  and/ 
or  selection  are  the  sponsor's  resjMnsibility. 

5.6.2  Before  entering  an  agreement  with  an 
investigator/institution  to  conduct  a  trial,  the 
sponsor  should  provide  the  investigatOT{s)/ 
institution(s)  with  the  protocol  and  an  up-to- 
date  Investigator's  Brochure,  and  should 
provide  sufficient  time  for  the  investigator/ 
institution  to  review  the  protocol  and  the 
information  provided. 

5.6.3  The  spwnsor  should  obtain  the 
investigator's/institution's  agreement: 

(a)  To  conduct  the  trial  in  compliance  with 
GCP.  with  the  applicable  regulatory 
requirement(s).  and  «vith  the  protocol  agreed 
to  by  the  sponsor  and  given  approval/ 
favorable  opinion  by  the  IRB/IEC; 

(b)  To  comply  with  procedures  for  data 
recording/reporting:  and 

(c)  To  permit  monitCHing.  auditing,  and 
inspection  (sec  4.1.4). 

(d)  To  retain  the  essential  docimients  that 
should  be  in  the  investigator/institution  files 
(see  8.)  until  the  sponsor  informs  the 
investigator/institution  these  documents  are 
no  longer  needed  (see  4.9.4. 4.9.5.  and 
5.5.12). 

The  sponsor  and  the  investigator/ 
institution  should  sign  the  protocol,  or  an 
alternative  document,  to  confirm  this 
agreement. 


5.7  Allocation  of  Duties  and  Functions 
Prior  to  initiating  a  trial,  the  sponsor 

should  define,  establish,  and  allocate  all  trial- 
related  duties  and  functions. 

5.8  Compensation  to  Subjectt  and 
Inyettigaton 

5.8.1  If  required  by  the  applicable  regulatory 
rBquirement(s),  the  sponsor  should  provide 
insurance  or  should  indemnify  (legial  and 
financial  coveragB)  dia  investigator/the 
institution  against  claims  arising  from  the 
trial,  except  for  claims  that  arise  from 
malpiactics  and/or  negligence. 

5.8.2  The  sponsor's  policies  and  prcxxdures 
should  address  the  costs  of  treatment  of  trial 
subjects  in  the  event  of  trial-related  injuries 
in  accordance  with  the  applicable  regulatory 
requirement(s). 

5.8.3  When  trial  subjects  receive 
compensation,  the  method  and  manner  of 
compensation  should  comply  with 
applicable  regulatory  requirement(s). 

5.9  Financing 

The  financial  aspects  of  the  trial  should  be 
documented  in  an  agreement  between  the 
sponsor  and  the  investigator/institution. 

5.10  Sotification/Subaiission  to  Reg^ilatory 
Authorityiies) 

Before  initiating  the  clinical  trial(s).  the 
sponsor  (or  the  sponsor  and  the  investigator, 
if  required  by  the  applicable  regulatory 
requirement(s)).  should  submit  any  required 
application(s)  to  the  appropriate 
authority(ies)  for  review,  acceptance,  and/or 
permission  (as  required  by  the  applicable 
regulatory  requirement(s])  to  begin  the 
trial(s].  Any  notification/submission  should 
be  dated  and  contain  sufficient  information 
to  identify  the  protocol 

5.11  Confirmation  of  Review  by  IRB/I^ 

5.11.1  The  sponsor  should  obtain  from  the 
investigator/institution: 

(a)  The  name  and  address  of  the 
investigator's/institution's  IRB/IEC 

(b)  A  statement  obtained  from  the  IRB/IEC 
that  it  is  organized  and  operates  according  to 
GCP  and  the  applicable  laws  and  regulations. 

(c)  Documented  IRB/IEC  approval/ 
favorable  opinion  and.  if  requested  by  the 
sponsor,  a  cunent  copy  of  protocol,  written 
informed  consent  fiann(s)  and  any  other 
wrritten  information  to  be  provided  to 
subjects,  subject  recruiting  procedures,  and 
documents  related  to  payments  and 
compensation  available  to  the  subjects,  and 
any  other  documents  that  the  IRB/IEC  may 
have  requested. 

5.11.2  If  the  IRB/IEC  conditions  its  approval/ 
favorable  opinion  upon  change(s]  in  any 
aspect  of  ths  trial,  such  as  modification(s)  of 
the  protocol,  vimtten  informed  consent  form 
and  any  other  written  information  to  be 
provided  to  subjects,  and/or  other 
procedures,  the  sponsor  should  obtain  from 
the  investigator/institution  a  copy  of  the 
modification(s]  made  and  the  date  approval/ 
favorable  opinion  was  given  by  the  IRB/IEC 

5.11.3  The  sponsor  should  obtain  from  the 
investigator/institution  docimientation  and 
dates  of  any  IRB/IEC  reapprovals/ 
reevaluations  with  favorable  opinion,  and  of 
any  withdrawals  or  suspensions  of  apiMDval/ 
bvorable  opinion. 

5.12  Information  on  Investigational 
ProducUs) 

5.12.1  When  planning  trials,  the  sponsor 
should  ensure  that  sufficient  safety  and 


efficacy  data  from  nonclinical  studies  and/or 
clinical  trials  are  available  to  support  human 
exposure  by  the  route,  at  the  dosages,  for  the 
duration,  and  in  the  trial  population  to  be 
studied. 

S.12.2  The  sponsor  should  update  the 
Investigator's  Brochure  as  significant  new 
information  becomes  available.  (See  7. 
"Investigator's  Brochure.") 

5.13  Manufacturing  Packaging,  Labeling, 
and  Coding  Investigqtional  Productfs) 

5.13.1  The  sponsor  should  eiisure  that  the 
investigational  product(s]  (including  active 
comparatorls)  and  placebo,  if  applicable)  is 
characterized  as  appropriate  to  the  stage  of 
development  of  the  product(s).  is 
manufactured  in  accordance  with  any 
applicable  CMP.  and  is  coded  and  labeled  in 
a  manner  that  protects  the  blinding^  if 
applicable.  In  addition,  the  labeling  should 
cranply  with  applicable  regulatory 
requirement(s]. 

5.13.2  The  sponsor  should  determine,  for  the 
investigational  productfs).  acceptable  storage 
temperatures,  storage  conditions  (e.g.. 
protection  from  light),  storage  times, 
reconstitution  fluids  and  procedures,  and 
devices  for  product  infusion,  if  any.  The 
sponsor  should  inform  all  involved  parties 
(e.g.,  monitors,  investigators,  pharmacists, 
storage  managers)  of  these  determinations. 

5.13.3  The  investigational  pToduct(s)  should 
he  packaged  to  prevent  contamination  and 
unacceptable  deterioration  during  transput 
and  storage. 

5.13.4  In  blinded  trials,  the  coding  system  for 
the  investigational  product(s)  should  include 
a  mechanism  that  permits  rapid 
identification  of  the  product(s)  in  case  of  a 
medical  emergency,  but  does  not  permit 
undetectable  breaks  of  the  blinding. 

5.13.5  If  significant  formulation  changes  are 
made  in  the  investigational  or  comparator 
product(s)  during  the  course  of  clinical 
developunent.  the  results  of  any  additional 
studies  of  the  formulated  product(s)  (e.g., 
stability,  dissolution  rate,  bioevailability) 
needed  to  assess  whether  these  changes 
would  significantly  alter  the  pharmacokinetic 
profile  of  the  iwoduct  should  be  available 
prior  to  the  use  of  the  new  formulation  in 
clinical  trials. 

5.14  Supplying  and  Handling  Investigational 
Produces) 

5.14.1  The  sponsor  is  responsible  tea 
supplying  the  inve8tigator(s)/institution(s) 
with  the  investigational  product(s). 

5.14.2  The  sponsor  should  not  supply  an 
investigator/institution  with  the 
investigational  product(s)  until  the  sponsor 
obtains  all  required  documentation  (e.g.. 
approval/favorable  opinion  from  IRB/IEC  and 
regulatory  authority(ies)). 

5.14.3  The  sponsor  should  ensure  that 
written  procedures  include  instructions  that 
the  investigator/institution  should  follow  for 
the  handling  and  storage  of  investigational 
product(s)  for  the  trial  and  documentation 
thereof.  The  procedures  should  address 
adequate  and  safe  receipt,  handling,  storage, 
dispensing,  retrieval  of  unused  product  from 
subjects,  and  return  of  unused  investigational 
product(s)  to  the  sponsor  (or  alternative 
disposition  if  authorized  by  the  sponsor  and 
in  compliance  with  the  applicable  regulatory 
requirement(s)). 


5.14.4  The  sponsor  should: 

(a)  Ensure  timely  delivery  of 
investigational  product(8)  to  the 
investigator(s]. 

(b)  Maintain  records  that  docimient 
shipment,  receipt,  disposition,  return,  and 
destruction  of  the  investigational  product(s). 
(See  8.  "Essential  Docvunents  for  the  Conduct 
of  a  Clinical  Trial.") 

(c)  Maintain  a  system  for  retrieving 
investigational  products  and  docimienting 
this  retrieval  (e.g.,  for  deficient  product 
recall,  reclaim  aiter  trial  completion,  expired 
product  reclaim). 

(d)  Maintain  a  system  for  the  disposition  of 
unused  investigational  product(s)  and  for  the 
documentation  of  this  disposition. 

5.14.5  The  sponsor  should: 

(a)  Take  steps  to  ensure  that  the 
investigational  product(8)  are  stable  over  the 
period  of  use. 

(b)  Maintain  sufficient  quantities  of  the 
investigational  product(s)  used  in  the  trials  to 
reconfirm  specifications,  should  this  become 
necessary,  and  maintain  records  of  batch 
sample  analyses  and  characteristics.  To  the 
extent  stability  permits,  samples  should  be 
retained  either  until  the  analyses  of  the  trial 
data  are  complete  or  as  required  by  the 
applicable  r^ulatory  requirements), 
whichever  represents  the  longer  retention 
period. 

5.15  Record  Access 

5.15.1  The  sponsor  should  ensure  that  it  is 
specified  in  the  protocol  (x^  other  written 
agreement  that  the  investigator(s)/ 
institution(s)  provide  direct  access  to  source 
data/dociunents  for  trial-related  monitoring, 
audits,  IRB/IEC  review,  and  regulatory 
inspection. 

5.15.2  The  sponsor  should  verify  that  each 
subject  has  consented,  in  writing,  to  direct 
access  to  his/her  original  medical  records  for 
trial-related  monitoring,  audit,  IRB/IEC 
review,  and  regulatory  inspection. 

5.16  Sq^9ty//i/onnation 

5.16.1  "The  sponsor  is  responsible  for  the 
ongoing  safety  evaluation  of  the 
investigational  product(s). 

5.16.2  The  sponsor  should  promptly  notify 
all  concerned  investigator{s)/institution(s) 
and  the  regulatory  authority(ies)  of  findings 
that  could  affect  adversely  the  saliBty  of 
subjects,  impact  the  conduct  of  the  trial,  or 
alter  the  IRB/IECs  approval/favorable 
opinion  to  continue  the  trial. 

5.17  Adverse  Drug  Reaction  Reporting 

5.17.1  The  sponsor  should  expedite  the 
reporting  to  all  concerned  investigator<s)/ 
institutions(s),  to  the  IRB(s)/IEC(s).  where 
required,  and  to  the  regulatory  authority(ies) 
of  all  adverse  drug  reactions  (ADR's)  that  are 
both  serious  and  tmexpected. 

5.17.2  Such  expedited  reports  should  comply 
with  the  applicable  regulatory  requirement(s) 
and  with  the  ICH  Guideline  for  Clinical 
Safety  Data  Management:  Definitions  and 
Standards  for  Expedited  Reporting. 

5.17.3  The  sponsor  should  submit  to  the 
r^ulatory  authorityfies)  all  safety  updates 
and  periodic  reports,  as  required  by 
applicable  regulatory  requirementfs). 

5.18  Moixitoring 

5.18.1  Purpose.  The  purposes  of  trial 
monitoring  are  to  verify  that: 

(a)  The  rights  and  well-being  of  htmian 
subjects  are  protected. 


(b)  The  reported  trial  data  are  accurate, 
complete,  and  verifiable  friun  source 
documents. 

(c)  The  conduct  of  the  trial  is  in 
compliance  with  the  currently  approved 
protocol/amendment(s),  with  GCP,  and  with 
applicable  regulatory  requirement(s). 

5.18.2  Selection  and  Qualifications  of 
Monitors.  .» 

(a)  Monitors  should  be  appointed  by  the 
sponsor. 

(b)  Moniton  should  be  appropriately 
trained,  and  should  have  the  scientific  and/ 
or  clinical  knowledge  needed  to  monitor  the 
trial  adequately.  A  monitor's  qualificatioiu 
should  be  documented. 

(c)  Monitors  should  be  thoroughly  familiar 
with  the  investigational  product(s),  the 
protocol,  Mrritten  infbnned  consent  form  and 
any  other  written  information  to  be  provided 
to  subjects,  the  sponsor's  SCX^'s,  GCP,  and  the 
applicable  regulatory  requirement(s). 

5.18.3  Extent  and  Nature  of  Monitoring. 
The  sponsor  should  ensure  that  the  trials 

are  adequately  monitned.  The  sponsor 
should  determine  the  appropriate  extent  and 
nature  of  monitoring,  llie  determination  of 
the  extent  and  nature  of  monitoring  should 
be  based  on  considerations  such  as  the 
objective,  purpose,  design,  complexify, 
blinding,  size,  and  endpoints  of  the  triaL  In 
general  there  is  a  need  few  on-site  monitoring, 
before,  during,  and  after  the  trial;  however, 
in  exceptional  circumstances  the  sponsor 
may  determine  that  central  monitoring  in 
conjunction  with  procedures  such  as 
investigators'  training  and  meetings,  and 
extensive  written  guidance  can  assure 
appropriate  conduct  of  the  trial  in 
accordance  vnih  GCP.  StatisticaLfy  controlled 
sampling  may  be  an  acceptable  method  for 
selecting  the  data  to  be  verified. 

5.18.4  Monitor's  Responsibilities. 

The  monitor(s).  in  accordance  writh  the 
sponsiv's  requirements,  should  ensure  that 
the  trial  is  conducted  and  documented 
properly  by  carrying  out  the  following 
activities  when  relevant  and  necessary  to  the 
trial  and  the  trial  site: 

(a)  Acting  as  the  main  line  of 
communication  between  the  sponsor  and  the 
investigates. 

(b)  Verifying  that  the  investigator  has 
adequate  qualifications  and  resources  (see 
4.1. 4.2,  5.6)  and  these  remain  adequate 
throughout  the  trial  pmiod,  and  that  the  staff 
and  facilities,  inducUng  laboratories  and 
equipment,  are  adequate  to  safely  and 
properly  conduct  the  trial  and  these  remain 
adequate  throughout  the  trial  period. 

(c)  Verifying,  for  the  investigational 
product(s): 

(i)  That  storage  times  and  conditions  are 
acceptable,  and  that  supplies  are  sufficient 
throughout  the  trial. 

(ii)  That  the  investigational  product(s)  are 
supplied  only  to  subjects  who  are  eligible  to 
receive  it  and  at  the  protocol  specified 
do9e(s). 

(iii)  That  subjects  are  {»ovided  with 
necessary  instruction  on  properly  using, 
handling,  storing,  and  returning  the 
investigational  productts). 

(iv)  "Iliat  the  receipt,  use,  and  return  of  the 
investigational  product(s)  at  the  trial  sites  are 
controlled  and  documented  adequately^ 


(v)  That  the  disposition  of  unused 
investigational  product(s)  at  the  trial  sites 
complies  with  applicable  regulatory 
requirement(s)  and  is  in  acctwdanoe  with  the 
sponsor's  authorized  procedures. 

(d)  Verifying  that  the  investigator  follows 
the  approved  protocol  and  all  approved 
amendment(s).  if  any. 

(e)  Verifying  that  written  informed  consent 
was  obtained  before  eadi  subject's 
participation  in  the  trial. 

(f)  Ensuring  that  the  investigator  receives  ■ 
the  current  Investigator's  Brochure,  all 
documents,  and  all  trial  supplies  needed  to 
conduct  the  trial  properly  and  to  coo^>fy 
with  the  applicable  regulatory 
requirement(s). 

(g)  Ensuring  that  the  investigatar  and  the 
investigator's  trial  staff  are  adequately 
informed  about  the  trial. 

(h)  Verifying  that  the  investigatar  and  the 
investigator's  trial  staff  are  performing  the 
specified  trial  functions,  in  accordance  writh 
the  protocol  and  any  other  written  agreement 
between  the  sponsOT  and  the  investiaator/ 
institution,  and  have  not  delegated  these 
functions  to  unauthorized  individuals. 

(i)  Verifying  that  the  investigatix  is 
enrolling  only  eligible  subjects. 

(j)  Reporting  the  subject  recruitment  rate. 

(k)  Verifying  that  source  data/documents 
and  other  trial  records  are  accurate, 
complete,  kept  up-to-date,  and  maintained. 

(1)  Verifying  that  the  investigator  provides 
all  die  required  reports,  notifications, 
appUcations,  and  submissions,  and  that  these 
documents  are  accurate,  complete,  timely, 
legible,  dated,  and  identify  the  trial. 

(m)  Checking  the  dfcuracy  and 
completeness  of  the  CRF  entries,  source  data/ 
documents,  and  other  trial-ralated  records 
against  each  other.  The  monitor  specifically 
should  verify  that: 

(i)  The  data  required  by  the  protocol  are 
reported  accurately  on  the  CRFs  and  are 
consistent  with  the  source  data/documents. 

(ii)  Any  dose  and/or  therapy  modifications 
are  well  documented  for  each  of  the  trial 
subjects. 

(iii)  Adverse  events,  concomitant 
medications,  and  intercurrent  illneaaes  are 
repeated  in  accordance  vrith  the  protocol  on 
the  CRFs. 

(iv)  Visits  that  the  subjects  fail  to  make, 
tests  that  are  not  conducted,  and 
examinations  that  are  not  performed  are 
clearly  reported  as  such  on  the  CRF's. 

(v)  All  withdrawals  and  dropouts  of 
enrolled  subjects  frcxn  the  trial  are  reported 
and  explained  on  the  CRF's. 

(n)  Informing  the  investigator  of  any  CRF 
entry  error,  omission,  or  illegibilify.  "The 
monitor  should  ensure  that  q>propriate 
corrections,  additions,  or  deletioiu  are  made, 
dated,  explained  (if  necessary),  and  initialed 
by  the  investigator  or  by  a  member  of  the 
investigator's  trial  staff  who  is  authorized  to 
initial  CRF  changes  for  the  investigator.  This 
authcffization  should  be  doomiented. 

(o)  Determining  whethw  all  adverse  events 
(AE's)  are  appropriately  reported  within  the 
time  periods  required  by  GCP,  the  protocol, 
the  IRB/IEC  the  sponsor,  the  applicable 
regulatory  requirement(s),  and  indicated  in 
the  ICH  Guideline  for  Clinical  Safefy  Data 
Managnnent:  Definitions  and  Standards  for 
Expedited  Repenting. 
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(p)  Detennining  whether  the  investigator  is 
maintaining  the  essential  documents.  (See  8. 
"Essential  Doctiments  for  the  Conduct  of  a 
Qinical  Trial.") 

(q)  Communicating  deviations  from  the 
protocol.  SOP'S.  GCP.  and  the  applicable 
regulatory  requirements  to  the  investigator 
and  taking  appropriate  action  designed  to 
prevent  rectirrence  of  the  detected 
deviations. 

5.18.5  Monitoring  Procedures. 

The  monitorfs)  should  fblloMr  the  sponsor's 
established  written  SOP's  as  well  as  those 
procedures  that  are  specified  by  the  sponsor 
for  monitoring  a  specific  trial. 

5.18.6  Monitoring  Report. 

(a)  The  monitor  should  submit  a  written 
report  to  the  sptonsor  after  each  trial-site  visit 
or  trial-related  communication. 

(b)  Reports  should  include  the  date,  site, 
name  of  the  monitor,  and  name  of  the 
investigator  ot  other  individual(s)  contacted. 

(c)  Reports  should  include  a  summary  of 
what  the  monitor  reviewed  and  the  monitor's 
statements  concerning  the  significant 
findings/facts,  deviations  and  deficiencies, 
conclusions,  actions  taken  or  to  be  taken, 
and/or  actions  recommended  to  secure 
compliance. 

(d)  The  review  and  follow-up  of  the 
monitoring  report  by  the  sponsor  should  be 
documented  by  the  sponsor's  designated 
representative. 

S.\9  Audit 

If  or  when  sponsors  perfonn  audits,  as  part 
of  implamenting  quality  asauiance.  they 
should  consider 

5.19.1  Purpose.  * 

The  purpoae  of  a  sponsor's  audit,  which  is 
independent  of  and  separate  from  routine 
mcmitoring  or  quality  control  functions, 
should  be  to  evaluate  trial  conduct  and 
compliance  with  the  protocol.  SOP's.  GCP, 
and  the  applicable  regulatory  requiraments. 

5.19.2  Seiecfion  and  Qualification  of 
Auditors. 

(a)  The  sponsor  should  appoint 
individuals,  who  are  independent  of  the 
clinical  trial/data  collection  system(s),  to 
conduct  audits. 

(b)  The  sponsor  should  ensure  that  the 
auditors'are  qualified  by  training  and 
experience  to  conduct  audits  property.  An 
auditor's  qualifications  should  be 
documented. 

5.19.3  Auditing  Procedures. 

(a)  The  sponsor  should  ensure  that  the 
auditing  of  clinical  trials/systems  is 
conducted  in  accordance  with  the  sponsor's 
written  procedures  on  what  to  audit,  how  to 
audit,  the  frequency  of  audits,  and  the  form 
and  content  of  audit  reports. 

(b)  The  sponsor's  audit  plan  and 
procedures  for  a  trial  audit  should  be  guided 
by  the  importance  of  the  trial  to  submissions 
to  regulatory  authorities,  the  number  of 
subjects  in  the  trial,  the  type  and  complexity 
of  the  trial,  the  level  of  risks  to  the  trial 
subjects,  and  any  identified  problem(s). 

(c)  The  observations  and  findings  of  the 
auditor<s)  should  be  documented. 

(d)  To  preserve  the  independence  and 
value  of  the  audit  function,  the  regulatory 
authority!  ies)  should  not  routinely  request 
the  audit  reports.  Regulatory  authority(ies) 
may  seek  access  to  an  audit  report  on  a  case- 


by-case  basis,  when  evidence  of  serious  GCP 
noncompliance  exists,  or  in  the  course  of 
legal  proceedings  or  investigations. 

(e)  Where  required  by  applicable  law  or 
regulation,  the  sponsor  should  provide  an 
audit  certificate. 

5.20  Noncompliance 

5.20.1  Noncompliance  with  the  protocol, 
SOP's,  GCP,  and/or  applicable  reguAtory 
requirement(s)  by  an  investigator/institution, 
or  by  memberfs)  of  the  sponsor's  staff  should 
lead  to  prompt  action  by  the  sftonsor  to 
secure  compliance. 

5.20.2  If  the  monitoring  and/or  auditing 
identifies  serious  and/ or  persistent 
noncompliance  on  the  part  of  an  investigator/ 
institution,  the  sponsor  should  terminate  the 
investigator's/institution's  ptarticipation  in 
the  trial.  When  an  investigator's/institution's 
participation  is  terminated  because  of 
noncompliance,  the  sponsor  should  notify 
promptly  the  regulatory  authority(ies). 

5.21  Pranature  Termination  or  Suspension  of 
a  Trio] 

If  a  trial  is  terminated  prematurely  or 
suspended,  the  sponsor  should  promptly 
inform  the  investigators/institutions,  and  the 
reguJatory  authorityfies)  of  the  termination  or 
suspension  and  the  reason(s)  for  the 
termination  or  suspension.  The  IRB/IEC 
should  also  be  informed  promptly  and 
provided  the  reason(s)  for  the  termination  or 
suspoision  by  the  sponsor  or  by  the 
investigator/institution,  as  specified  by  the 
applici&le  regulatory  requirementfs). 

5.22  Oinical  Trial/Study  Reports 
Whether  the  trial  is  completed  or 

prematurely  terminated,  the  sponsor  should 
ensure  that  the  clinical  trial/study  reports  are 
prepared  and  provided  to  the  regulatory 
agencyfies)  as  required  by  the  applicable 
regulatory  requirement(s).  The  sponsor 
should  also  ensure  that  the  clinical  trial/ 
study  reports  in  marketing  applications  meet 
the  standards  of  the  ICH  Guideline  for 
Structure  and  Content  of  Clinical  Study 
Reports.  (NOTE:  The  ICH  Guideline  for 
Structiue  and  Content  of  Clinical  Study 
Reports  sjjecifies  that  abbreviated  study 
reports  may  be  acceptable  in  certain  cases.) 

5.23  Multicenter  Trials 

For  multicenter  trials,  the  sponsor  should 
ensure  that: 

5.23.1  All  investigators  conduct  the  trial  in 
strict  compliance  Mrith  the  protocol  agreed  to 
by  the  sponsor  and.  if  required,  by  the 
regulatory  authority(ies),  and  given  approval/ 
favorable  opinion  by  the  IRB/IEC 

5.23.2  The  CRFs  are  designed  to  capture  the 
required  data  at  all  multicenter  trial  sites.  For 
those  investigators  who  are  collecting 
additional  data,  supplemental  CRF's  should 
also  be  provided  that  are  designed  to  capture 
the  additional  data. 

5.23.3  The  resf>onsibilities  of  the 
coordinating  investigator(s)  and  the  other 
participating  investigators  are  documented 
prior  to  the  start  of  the  trial. 

5.23.4  All  investigators  are  given  instructions 
on  following  the  protocol,  on  complying  with 
a  uniform  set  of  standards  for  the  assessment 
of  clinical  and  laboratory  findings,  and  on 
completing  the  CRF's. 

5.23.5  Cooimunication  between  investigators 
is  facilitated. 

6.  Qinical  Trial  Protocol  and  Protoctd 
Amendmentts) 


The  contents  of  a  trial  protocol  should 
generally  include  the  following  topics. 
However,  site  specific  information  may  be 
provided  on  separate  protocol  page(s),  or 
addressed  in  a  separate  agreement,  and  some 
of  the  information  listed  below  may  be 
contained  in  other  protocol  referenced 
documents,  such  as  an  Investigator's 
Brochure. 

6.1  Ge/ieraf /n/ormation 

6.1.1  Protocol  title,  protocol  identifying 
number,  and  date.  Any  amendment(s)  should 
also  bear  the  amendment  numbeifs)  and 
date(s). 

6.1.2  Name  and  address  of  the  sponsor  and 
monitor  (if  other  than  the  sponsor). 

6.1.3  Name  and  title  of  the  person(s) 
authorized  to  sign  the  protocol  and  the 
protocol  amendment(s)  for  the  sponsor. 

6.1.4  Name,  title,  address,  and  telephone 
number(s)  of  the  sponsor's  medical  expert  (or 
dentist  when  appropriate]  for  the  trial. 

6.1.5  Name  and  title  of  the  investigator(s) 
who  is  (are)  responsible  for  conducting  the 
trial,  and  the  address  and  telephone 
number(s)  of  the  trial  site(s). 

6.1.6  Name,  title,  address,  and  telephone 
number(s)  of  the  qualified  physician  (or 
dentist,  if  applicable)  who  is  responsible  for 
all  trial-site  related  medical  (or  dental) 
decisions  (if  other  than  investigator). 

6.1.7  Name(s)  and  addre8s(es)  of  the  clinical 
laboratory(ies)  and  other  medical  and/or 
technical  department(s)  and/or  institutions 
involved  in  the  trial. 

6.2  Background  Information 

6.2.1  Name  and  description  of  the 
investigational  product(s). 

6.2.2  A  stimmary  of  findings  from  nonclinical 
studies  that  potentially  have  clinical 
significance  and  from  clinical  trials  that  are 
relevant  to  the  trial. 

6.2.3  Summary  of  the  known  and  potential 
risks  and  benefits,  if  any,  to  human  subjects. 

6.2.4  Description  of  and  justification  for  the 
route  of  administration,  dosage,  dosage 
regimen,  and  treatment  period(s). 

6.2.5  A  statement  that  the  trial  will  be 
conducted  in  compliance  with  the  protocol. 
GCP,  and  the  applicable  regulatory 
requirement(s). 

6.2.6  Description  of  the  population  to  be 
studied. 

6.2.7  References  to  literature  and  data  that 
are  relevant  to  the  trial,  and  that  provide 
background  for  the  trial. 

6.3  Trial  Objectives  and  Purpose 

A  detailed  description  of  the  objectives  and 
the  purpose  of  the  trial. 

6.4  Trial  Design 

The  scientific  integrity  of  the  trial  and  the 
credibility  of  the  data  faxxn  the  trial  depend 
substantially  on  the  trial  design.  A 
description  of  the  trial  design  should 
include: 

6.4.1  A  specific  statement  of  the  primary 
endpoints  and  the  secondary  endpoints,  if 
any,  to  be  measured  during  the  trial. 

6.4.2  A  description  of  the  type/design  of  trial 
to  be  conducted  (e.g.,  double-blind,  placebo- 
controlled,  parallel  design)  and  a  schematic 
diagram  of  trial  design,  procedures,  and 
stages. 

6.4.3  A  description  of  the  measures  taken  to 
minimize/avoid  bias,  including  (for 
example): 


(a)  Randomization. 

(b)  Blinding. 

6.4.4  A  description  of  the  trial  treatment(s) 
and  the  dosage  and  dosage  regimen  of  the 
investigational  product(s).  Also  include  a 
description  of  the  dosage  form,  packaging, 
and  labeling  of  the  investigational  product(s). 

6.4.5  The  expected  duration  of  subject 
participation,  and  a  descr^tion  of  the 
sequence  and  duration  of  all  trial  periods^ 
including  follow-up,  if  any. 

6.4.6  A  description  of  the  "stopping  rules"  or 
"discontinuation  criteria"  for  individual 
subjects,  parts  of  trial,  and  entire  trial. 

6.4.7  Accountability  pnxedures  for  the 
investigational  product(s),  including  the 
placebo(s)  and  comparator(s),  if  any. 

6.4.8  Maintenance  of  trial  treatment 
randomization  codes  and  procedures  for 
breaking  codes. 

6.4.9  The  identification  of  any  data  to  be 
recorded  directly  on  the  CRF's  (i.e.,  no  prior 
written  or  electronic  record  of  data),  and  to 
be  considered  to  be  source  data. 

6.5  Selection  and  Withdrawal  of  Subjects 

6.5.1  Subject  inclusion  criteria. 

6.5.2  Subject  exclusion  criteria. 

6.5.3  Subject  withdrawal  criteria  (Le., 
terminating  investigational  product 
treatment/trial  treatment)  and  procedures 
specifying: 

(a)  Whan  and  how  to  withdraw  sut^ects 
from  the  trial/  investigational  product 
treatmenL 

(b)  The  type  and  timing  of  the  data  to  be 
collected  for  writhdrawn  sut^ects. 

(c)  Whether  and  how  sut^ects  are  to  be 
replaced. 

(d)  The  follow-up  far  subiects  withdrawn 
from  invastigatitMial  product  treatment/trial 
treatment. 

6.6  7>9atDient  (^Subjects 

6.6.1  The  lreatnient(s)  to  be  adniiniatored. 
indudkig  the  Dame(a)  of  all  the  product(s). 
the  doae(s).  the  dosing  scheduleCs),  the  route/ 
mode(s)  of  acfaninistration,  and  the  treatment 
period(s),  including  the  foUow-up  period(a) 
for  subjects  for  each  investigational  product 
traatment/trial  treatment  group/aim  of  die 
trial. 

6.6.2  Medication(s)/treatmant(8)  permitted 
(including  rescue  medication)  and  not 
permitted  before  and/or  during  the  trial. 

6.6.3  Procedures  for  monitoring  subject 
compliance. 

6.7  Assessment  of  Efficacy 

6.7.1  Specification  of  the  efficacy  parameters. 

6.7.2  Methods  and  timing  for  assessing, 
recording,  and  analyzing  efficacy  parameters. 

6.8  Assessment  of  Safety 

6.8.1  Specification  of  safety  parameters. 

6.8.2  The  methods  and  timing  for  assessing, 
recording,  and  analyzing  safety  parameters. 

6.8.3  Procedures  for  eliciting  reports  of  and 
for  recording  and  reporting  adverse  event  and 
interciirrent  illnesses. 

6.8.4  The  type  and  duration  of  the  follow-up 
of  subjects  after  adverse  events. 

6.9  Statistics 

6.9.1  A  description  of  the  statistical  methods 
to  be  employed,  including  timing  of  any 
planned  interim  analysis(ses). 

6.9.2  The  number  of  subjects  planned  to  be 
enrolled.  In  multicenter  trials,  the  number  of 
enrolled  subjects  projected  for  each  trial  site 
should  be  specified.  Reason  for  choice  of 


sample  size,  including  reflections  on  (or 
calculations  of)  the  power  of  the  trial  and 
clinical  justification. 

6.9.3  The  level  of  significance  to  be  used. 

6.9.4  Criteria  for  the  termination  of  the  trial. 

6.9.5  Procedure  for  accounting  for  missing, 
unused,  and  spurious  data. 

6.9.6  Procedures  for  reporting  any 
deviation(s)  from  the  original  statistical  plan 
(any  deviation(s)  from  the  original  statistical 
plan  should  be  described  and  justified  in  the 
protocol  and/or  in  the  final  report,  as 
appropriate). 

6.9.7  'The  selection  of  subjects  to  be  included 
in  the  analyses  (e.g.,  all  randomized  subjects, 
all  dosed  subjects,  all  eligible  sul^ects, 
evaluate-able  subjects). 

6.10  Direct  Access  to  Source  Data/Documents 
The  sponsor  should  ensure  that  it  is 

specified  in  the  protocol  or  other  written 
agreement  that  the  investigatotfs)/ 
institution(s)  will  permit  trial-related 
monitoring,  audits,  IRB/IEC  review,  and 
regulatory  in8pection(s)  by  providing  direct 
access  to  source  data/documents. 

6.11  Quality  Ck>ntrol  and  Quality  Assurance 

6.12  Ethics 

Deecriptitm  of  ethical  considerations 
relating  to  the  trial. 

6.13  Data  Handling  and  Recordkeeping 

6.14  Financing  and  Insurance 
Financing  and  insurance  if  not  addressed 

in  a  separate  agreement 

6.15  PuMication  PoUcy 

PuUication  policy,  if  not  addressed  in  a 
separate  agreement 

6.16  Supplements 

(NQIE:  Since  the  protocol  and  the  clinical 
trial/study  report  are  closely  related,  frutber 
relevant  information  can  be  found  in  the  ICH 
Guideline  for  Structure  and  Content  of 
Clinical  Study  Reports.) 
7.  btveetigator's  Brodntre 
7.1  Introduction 

The  Investigator's  Brochure  (IB)  is  a 
compilation  of  the  clinical  and  nonclinical 
data  on  the  investigational  product(s)  that  are 
relevant  to  the  study  of  the  fModuct(s)  in 
human  subjects.  Its  purpose  is  to  provide  the 
investigators  and  others  involved  in  the  trial 
with  the  information  to  facilitate  their 
understanding  of  the  rationale  iat,  and  their 
cranpliance  with,  many  key  Saetures  of  the 
protocol,  such  as  the  dbae,  dose  frequency/ 
interval,  methods  of  administration,  and 
safsty  monitoring  procedures.  The  IB  alao 
provides  insight  to  support  the  clinical 
managemrat  of  the  study  subjects  during  the 
course  of  the  clinical  trial.  The  information 
should  be  presented  in  a  concise,  simple, 
objective,  balanced,  and  nonpromotional 
form  that  enables  a  clinician,  or  potential 
investigator,  to  imderstand  it  and  make  his/ 
her  own  unbiased  risk-benefit  assessment  of 
the  appropriateness  of  the  proposed  trial.  For 
this  reason,  a  medically  qualified  person 
should  generally  particifwte  in  the  editing  of 
an  IB,  but  the  contents  of  the  IB  should  be 
approved  by  the  disciplines  that  generated 
the  described  data. 

This  guideline  delineates  the  miniinnni 
information  that  should  be  included  in  an  IB 
and  provides  suggestions  for  its  layout  It  is 
expected  that  the  type  and  extent  of 
information  available  will  vary  with  the  stage 
of  development  of  the  investigational 


product  If  the  investigational  product  is 
marketed  and  its  pharmacology  is  widely 
understood  by  medical  practitioners,  an 
extensive  IB  may  not  be  necessary.  Where 
permitted  by  regulatory  authorities,  a  basic 
product  information  brochure,  package 
leaflet,  or  labeling  may  be  an  appropriate 
alternative,  provided  that  it  includes  current 
comprehensive,  and  detailed  information  on 
all  aspects  of  the  investigational  product  that 
might  be  of  importance  to  the  investigator.  If 
a  marketed  product  is  being  studied  for  a 
new  use  (i.e.,  a  new  indication),  an  IB 
specific  to  that  new  use  should  be  prepared. 
'The  IB  should  be  reviewed  at  least  annually 
and  revised  as  necessary  in  compliance  with 
a  sponsor's  written  procedures.  More 
frequent  revision  may  be  appropriate 
depending  on  the  st^e  of  development  and 
the  generation  of  relevant  new  information. 
However,  in  acovdance  with  GCP,  relevant 
new  information  may  be  so  important  that  it 
should  be  communicated  to  the  investigators, 
and  possibly  to  the  Institutional  Review 
Boards  (IRfi's)/Independent  Ethics 
Committees  (lEC's)  and/or  regulatory 
authorities  befc»e  it  is  iodudad  in  a  revised 
IB. 

Generally,  the  sponsor  is  responsible  far 
ensuring  that  an  up-to-date  IB  is  made 
available  to  the  investigBtof{s)  and  the 
investigators  are  responsible  for  providing 
the  up-to-date  IB  to  the  responsible  IRBV 
lEC's.  In  the  case  of  an  investigBtar- 
sponsored  trial,  the  sponsor-investigatcr 
should  determine  whether  a  brochure  is 
available  from  the  commercial  manufacturer. 
If  the  investigational  product  is  provided  by 
the  sponsor-investigator,  then  he  or  she 
should  provide  the  necessary  information  to 
the  trial  personnel.  In  cases  where 
preparation  of  a  formal  IB  is  impractical,  the 
sponsor-investigatar  should  provide,  as  a 
substitute,  an  expanded  background 
information  section  in  the  triid  protoco)  that 
contains  the  minimimi  currant  infannation 
described  in  this  guideline. 

7.2  Genaal  Considerations 
The  IB  should  include: 

7.2.1  Tide  Page.  This  should  promde  the 
sponsor's  name,  the  identity  of  each 
investigational  product  (Le.,  research 
number,  chemical  or  approved  ganeric  name, 
and  trade  name(s)  wbne  legally  pannissible 
and  desired  by  ths  sponsor),  and  die  release 
date.  It  is  also  suggested  that  an  edition 
ntmiber,  and  a  refsrence  to  the  number  and 
date  of  the  edition  it  supersedes,  be  provided. 
An  example  is  given  in  Appendix  1. 

7.2.2  Confidentiality  Statement.  The  sponsor 
may  wish  to  include  a  statement  instructing 
the  investigator/recipients  to  treat  the  IB  as 

a  confidential  document  for  the  sole 
information  and  use  of  the  investigator's 
team  and  the  IRB/IEC. 

7.3  Contents  of  the  Investigator's  Brochure. 
The  IB  should  contain  the  following  sections, 
each  with  litnatiue  references  where 
appropriate: 

7.3.1  Table  of  Contents.  An  examfHe  of  the 
Table  of  Contents  is  given  in  Appendix  2. 

7.3.2  Summary.  A  brief  stmmiary  (preferably 
not  exceeding  two  pages)  should  be  given, 
highlighting  the  significant  physical, 
chemical,  pharmaceutical,  pharmacological, 
toxioological,  pharmacokinetic,  metabolic. 
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and  clinical  infonnation  available  that  is 
relevant  to  the  stage  of  clinical  development 
of  the  investigational  product. 

7.3.3  Introduction.  A  brief  introductory 
statement  should  be  provided  that  contains 
the  chemical  name  (and  generic  and  trade 
name(s)  when  approved)  of  the 
investigational  product(s),  all  active 
ingredients,  the  investigational  product(s) 
pharmacological  class  and  its  expected 
position  within  this  class  (e.g..  advantages), 
the  rationale  for  performing  research  with  the 
investigational  product(s),  and  the 
anticipated  prophylactic,  therapeutic,  or 
diagnostic  indication(s).  Finally,  the 
introductory  statement  should  provide  the 
general  approach  to  be  followed  in  evaluating 
the  investigational  product. 

7.3.4  Physical.  Chemical,  and 
Pharmaceutical  Properties  and  Formulation. 
A  description  should  be  provided  of  the 
investigational  product  substance(s) 
(including  the  chemical  and/or  structural 
formula(e)),  and  a  brief  summary  should  be 
given  of  the  relevant  physical,  chemical,  and 
pharmaceutical  properticts. 

To  pennit  appropriate  safety  measures  to 
be  taken  in  the  course  of  the  trial,  a 
description  of  the  formulation(s)  to  be  used, 
including  excipients,  should  be  provided  and 
justified  if  cynically  relevant.  Instructions  for 
the  storage  and  handling  of  the  dosage 
fbrm(s)  should  also  be  given. 

Any  structural  similarities  to  other  known 
compounds  should  be  mentioned 

7.3.5  Nonclinicai  Studies. 
Introduction: 

The  results  of  all  relevant  nonclinical 
pharmacology,  toxicology,  pharmacokinetic, 
and  investigational  product  metabolism 
studies  should  be  provided  in  summary  form. 
This  summary  should  address  the 
methodology  used,  the  results,  and  a 
discussion  of  the  relevance  of  the  findings  to 
the  investigated  therapeutic  and  the  possible 
unfavorable  and  unintended  effects  in 
humans. 

The  information  provided  may  include  the 
following,  as  appropriate,  if  known/available: 

Species  tested: 

Number  and  sex  of  animals  in  each  group: 

Unit  dose  (e.g.,  milligram/kilogram  (mg/ 
kg)): 

Dose  interval: 

Route  of  administration; 

Duration  of  doaing: 

Infonnation  on  systemic  distribution: 

Duration  of  post-exposure  follow-up: 

Results,  including  the  following  aspects: 

-  Nattire  and  frequency  of  pharmacological 
or  toxic  effects: 

-  Severity  or  intensity  of  pharmacological 
or  toxic  e^cts: 

-  Time  to  onset  of  effects; 
•  Reversibility  of  effects; 

-  Duration  of  effects; 

-  Dose  response. 

Tabular  format/listings  should  be  used 
whenever  (XMsible  to  enhance  the  clarity  of 
the  presentation. 

The  following  sections  should  discuss  the 
most  important  findings  from  the  studies, 
including  the  dose  response  of  observed 
effscts,  the  relevance  to  humans,  and  any 
aspects  to  be  studied  in  humans.  If 
applicable,  the  e^ctive  and  nontoxic  dose 


findings  in  the  same  animal  species  should 
be  compared  (i.e.,  the  therapeutic  index 
should  be  discussed).  The  relevance  of  this 
information  to  the  proposed  human  dosing 
should  be  addressed.  Whenever  p>ossible, 
comparisons  should  be  made  in  terms  of 
blood/tissue  levels  rather  than  on  a  mg/kg 
basis. 

(a)  Nonclinical  Pharmacology 

A  summary  of  the  pharmacological  aspects 
of  the  investigational  product  and.  where 
appropriate,  its  significant  metabolites 
studied  in  animals  should  be  included.  Such 
a  summary  should  incorporate  studies  that 
assess  p>otential  therapeutic  activity  (e.g.. 
efficacy  models,  receptor  binding,  and 
s[)eciricity)  as  well  as  those  that  assess  safety 
(e.g.,  special  studies  to  assess 
pharmacological  actions  other  than  the 
intended  therapeutic  effect(s)). 

(b)  Pharmacokinetics  and  I^oduct 
Metabolism  in  Animals 

A  summary  of  the  pharmacokinetics  and 
biological  transformation  and  dispK>sition  of 
the  investigational  product  in  all  species 
studied  should  be  given.  The  discussion  of 
the  findings  should  address  the  absorption 
and  the  local  and  systemic  bioavailability  of 
the  investigational  product  and  its 
metabolites,  and  their  relationship  to  the 
pharmacological  and  toxicological  findings 
in  animal  species. 

(c)  Toxicology 

A  summary  of  the  toxicological  effects 
found  in  relevant  studies  conducted  in 
different  animal  s()ecies  should  be  described 
under  the  following  headings  where 
appropriate: 

Single  dose; 

Repeated  dose: 

Carcinogenicity; 

Special  studies  (e.g.,  irritancy  and 
sensitization); 

Reproductive  toxicity; 

Genotoxicity  (mutagenicity).  ■* 

7.3.6  Effects  in  Humans. 

Introduction: 

A  thorough  discussion  of  the  known  effiscts 
of  the  investigational  product(s)  in  humans 
should  be  provided,  including  information 
on  pharmacokinetics,  metabolism, 
pharmacodynamics,  dose  response,  safety, 
efficacy,  and  other  pharmacological 
activities.  Where  possible,  a  summary  of  each 
completed  clinical  trial  should  be  provided. 
Information  should  also  be  provided 
regarding  results  from  any  use  of  the 
investigational  product(s]  other  than  in 
clinical  trials,  such  as  from  experience 
during  marketing. 

(a)  Pharmacokinetics  and  Product 
Metabolism  in  Humans 

A  summary  of  information  on  the 
pharmacokinetics  of  the  investigational 
product(s)  should  be  presented,  including  the 
following,  if  available: 

Pharmacokinetics  (including  metabolism, 
as  appropriate,  and  absorption,  plasma 
protein  binding,  distribution,  and 
elimination). 

Bioavailability  of  the  investigational 
product  (absolute,  where  possible,  and/or 
relative)  using  a  reference  dosage  form. 

Population  subgroups  (e.g.,  gender,  age, 
and  impaired  organ  function). 

Interactions  (e.g.,  product-product 
interactions  and  effects  of  food). 


Other  pharmacokinetic  data  (e.g.,  results  of 
population  studies  performed  within  clinical 
trial(s)). 

(b)  Safety  and  Efficacy 

A  summary  of  information  should  be 
provided  about  the  investigational  product's/ 
products'  (including  metabolites,  where 
appropriate)  safety,  pharmacodynamics, 
efficacy,  and  dose  response  that  were 
obtained  from  preceding  trials  in  humans 
(healthy  volunteers  and/or  patients).  The 
implications  of  this  information  should  be 
discussed.  In  cases  where  a  number  of 
clinical  trials  have  been  completed,  the  use 
of  summaries  of  safety  and  efficacy  across 
multiple  trials  by  indications  in  subgroups 
may  provide  a  clear  presentation  of  the  data. 
Tabular  summaries  of  adverse  drug  reactions 
for  all  the  clinical  trials  (including  those  for 
all  the  studied  indications)  would  be  useful. 
Important  differences  in  adverse  drug 
reaction  patterns/incidences  across 
indications  or  subgroups  should  be 
discussed. 

The  IB  should  provide  a  description  of  the 
possible  risks  and  adverse  drug  reactions  to 
be  anticipated  on  the  basis  of  prior 
experiences  with  the  product  under 
investigation  and  with  related  products.  A 
description  should  also  be  provided  of  the 
precautions  or  special  monitoring  to  be  done 
as  pari  of  the  investigational  use  of  the 
product(s). 

(c)  Marketing  Exp>erience 

The  IB  should  identify  countries  where  the 
investigational  product  has  been  marketed  or 
approved.  Any  significant  information 
arising  from  the  marketed  use  should  be 
summarized  (e.g..  formulations,  dosages, 
routes  of  administration,  and  adverse  product 
reactions).  The  IB  should  also  identify  all  the 
countries  where  the  investigational  product 
did  not  receive  approval/registration  for 
marketing  o^as  withdrawn  from  marketing/ 
registration. 

7.3.7  Summary  of  Data  and  Guidance  for  the 
Investigator. 

This  section  should  provide  an  overall 
discussion  of  the  nonclinical  and  clinical 
data,  and  should  summarize  the  information 
from  various  sources  on  different  as{>ects  of 
the  investigational  product(s),  wherever 
possible.  In  this  way.  the  investigator  can  be 
provided  with  the  most  informative 
interpretation  of  the  available  data  and  with 
an  assessment  of  the  implications  of  the 
infonnation  for  futiue  clinical  trials. 

Where  appropriate,  the  published  reports 
on  related  products  should  be  discussed. 
This  could  help  the  investigator  to  anticipate 
adverse  drug  reactions  or  other  problems  in 
clinical  trials. 

The  overall  aim  of  this  section  is  to  provide 
the  investigator  with  a  clear  understanding  of 
the  possible  risks  and  adverse  reactions,  and 
of  the  si>ecific  tests,  observations,  and 
precautions  that  may  be  needed  for  a  clinical 
trial.  This  understanding  should  be  based  on 
the  available  physical,  chemical, 
pharmaceutical,  pharmacological, 
toxicological,  and  clinical  information  on  the 
investigational  product(s).  Guidance  should 
also  be  provided  to  the  clinical  investigator 
on  the  recognition  and  treatment  of  possible 
overdose  and  adverse  drug  reactions  that  is 
based  on  previous  human  experience  and  on 


the  pharmacology  of  the  investigational 
product. 

7.4  Appendix  1: 

TITLE  PAGE  OF  INVESTIGATOR'S 

BROCHURE  (Example) 

Sponsor's  Name: 

Product: 

Research  Number: 

Name(s):  Chemical,  Generic  (if  approved) 

Trade  Name(s)  (if  legally  permissible  and 
desired  by  the  sponsor) 
Edition  Number 
Release  Date: 

Replaces  Previous  Edition  Number: 
Date: 

7.5  Appendix  2: 

TABLE  OF  CONTENTS  OF 
INVESTIGATORS  BROCHURE  (Example) 

-  Confidentiality  Statement  (optional) 

-  Signature  Page  (optional) 

1.  Table  of  Contents 

2.  Summary 

3.  Introduction 

4.  Physical,  Chemical,  and  Pharmaceutical 
Properties  and  Formulation 

5.  Nonclinical  Studies 

5.1  Nonclinical  Pharmacology 

5.2  Pharmacokinetics  and  Product 
Metabolism  in  Animals 

5.3  Toxicology 

6.  Effects  in  Humans 

6.1  Pharmacokinetics  and  Product 
Metabolism  in  Humans 

6.2  Safety  and  Efficacy 


6.3  Marketing  Experience 

7.  Summary  of  Data  and  Guidance  for  the 
Investigator 

NB:  References  on 

1.  Publications 

2.  Reports 

These  references  should  be  found  at  the 
end  of  each  chapter. 
Appendices  (if  any) 

8.  Essential  Documents  for  the  Conduct  of  a 
Clinical  Trial 

8.1  Introduction 

Essential  Documents  are  those  documents 
that  individually  and  collectively  permit 
evaluation  of  the  conduct  of  a  trial  and  the 
quality  of  the  data  produced.  These 
doamients  serve  to  demonstrate  the 
compliance  of  the  investigator,  sponsor,  and 
monitor  with  the  standards  of  GCP  and  with 
all  applicable  regulatory  requirements. 

Essential  Documents  also  serve  a  number 
of  other  important  purposes.  Filing  essential 
documents  at  the  investigator/institution  and 
sponsor  sites  in  a  timely  manner  can  greatly 
assist  in  the  successful  management  of  a  trial 
by  the  investigator,  s{>onsor,  and  monitor, 
liiese  documents  are  also  the  ones  that  are 
usually  audited  by  the  sponsor's  independent 
audit  function  and  inspected  by  the 
regulatory  authority(ies)  as  pari  of  the 
process  to  confirm  the  validity  of  the  trial 
conduct  and  the  integrity  of  data  collected. 

The  minimum  list  of  essential  docimients 
that  has  been  developed  follows.  The  various 


documents  are  grouped  in  three  sections 
according  to  the  stage  of  the  trial  during 
which  they  will  normally  be  generated:  (1) 
Before  the  clinical  phase  of  the  trial 
commences,  (2)  during  the  clinical  conduct 
of  the  trial,  and  (3)  after  completion  os 
termination  of  the  trial.  A  description  is 
giveti  of  the  purpoae  of  each  document,  and 
whether  it  should  be  filed  in  either  the 
investigator/institution  or  sponsor  files,  or 
both.  It  is  acceptable  to  combine  some  of  the 
documents,  provided  the  individual  elements 
are  readily  identifiable. 

Trial  master  files  should  be  established  at 
the  begiiming  of  the  trial,  both  at  the 
investigator/institution's  site  and  at  the 
sponsor's  office.  A  final  close-out  of  a  trial 
can  only  be  done  when  the  monitor  has 
reviewed  both  investigator/institution  and 
sponsor  files  and  confirmed  that  all 
necessary  documents  are  in  the  appropriate 
files. 

Any  or  all  of  the  docimients  addressed  in 
this  guideline  may  be  subject  to.  and  should 
be  available  for,  audit  by  the  sponsor's 
auditor  and  inspection  by  the  regulatory 
authorityfies). 

8.2  Before  the  Clinical  Phase  of  the  Trial 
Commences 

During  this  planning  stage  the  following 
documents  should  be  generated  and  should 
be  on  file  before  the  trial  formally  starts. 


8.2.1 


8.2.2 


8.2.3 


a.2.4 

8.2.5 
8.2.6 


Title  of  Document 


Investigator's  tyochure 


Signed  protocol  and  amendments,  if  any, 
and  sample  case  report  fcxm  (CRF) 

Information  given  to  trial  sut)(ect 

-  Infomfied  consent  form  (Indudmg  all  appli- 
cable translations) 

-  Any  other  written  jnfomnation 


•  Advertisement  for  sut)iect  recruitment  frf 

used^ 
Financial  aspects  of  the  trial 


Insurance  statement  (wtiere  required) 

Signed  agreement  t)etween  involved  parties, 
e.g.: 

-  Investigator/institution  and  sponsor 

-  Investigator/institution  and  CRO 
•  Sponsor  and  CRO 

-  kivesligator/institulion  and  authorily(ies) 

(Wtiere  required) 


To  document  tttat  relevant  and  current  sci- 
entific information  about  tlie  investigational 
product  has  t)een  provided  to  ttie  inves- 
tigator 

To  document  irwestigaior  and  sponsor 
agreement  to  the  prolocol/amendmiBnt(s) 
and  CRF 

To  document  the  informed  consent 


To  document  that  subjects  wf  be  given  ap- 
propriate written  information  (corMent  and 
wonfng)  to  support  their  ability  to  give  fuly 


To  document  ttiat  lecruibnent  measures  are 

appropriate  and  not  coercive 
To  document  the  financial  agreement  tie- 

tween  the  investigator/institution  and  the 

sponsor  for  ttw  trial 
To  document  tttat  compensation  to  subtect(s) 

for  trial-feiatod  injury  wM  be  available 
To  document  agreements 


Located  in  Files  of 


Investigator/Institu- 
tion 


Sponsor 


X  (Wtiere  required) 

X 

X 
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ITO 


Title  Of  Document 

Puipoea 

Located  in  Flea  of 

Investigator/lnstttu- 
tton 

Sponsor 

8.2.7 

Dated,  documented  approvaVtavorabte  Ofiin- 
ion  of  IRB/IEC  o(  the  foNowing: 

-  Protocol  and  any  amendnwnts 
•  CRF  Of  ^ipicaUe) 

-  Infonned  consent  tenn(s) 

-  Any  other  written  infonnaiion  to  be  pro- 

vided to  the  subject^s) 

-  Advertisement  for  sub^  leuuKiiient  C>f 

used) 

-  Subtect  compensation  Of  any) 

To  dnctment  that  the  trial  has  been  subject 
to  IRB/1EC  review  and  given  approval/fa- 
vorable opinion.  To  identify  the  version 
number  and  data  of  the  document(8). 

X 

X 

*• 

-  Any  other  documents  given  approval/favor- 

abte  opinion 

8.2.8 

Institutional  review  boarcVindependent  ethics 

To  document  that  the  IRB/1EC  is  conriNuled 

X 

X  (where  required) 

committee  composition 

in  agreement  wNh  GCP 

X  (where  required) 

X  (where  required) 

8.2.9 

pioval/nolification  of  protocol  (where  re- 

provaVriotHkielion by  the  regulalory  author- 

quired) 

NyOes)  has  been  obtained  prior  to  initiation 
of  the  tritf  in  compiance  with  the  appica- 
ble  reguietory  requirenient(s) 

8.2.10 

Curriculum  vltee  ancVor  oVwr  wievani  docu- 
ments evidencing  quwificalions  of  mves- 
tigator(s)  and  subinvestigators 

To  document  quafflcations  and  tittgjtmf  to 
conduct  trial  ancVor  provide  mecfcal  super- 
vision of  subiects 

X 

X 

8.2.11 

Normal  value(s)/range(8)  for  mednal/labora- 
tory/tochnical  proc8dure<s)  anVor  test(s) 
included  in  the  protocol 

To  document  normal  values  and/or  ranges  of 
the  tests 

X 

X 

8.2.12 

Medk:a^taboratory/lechracaiproceduresAests 
•  CertilRation  or 

To  document  competence  of  faality  to  per- 
form required  test(s),  and  support  reliability 
of  resutts 

X  (wtiere  required) 

X 

-  AcciedMaoon  or 

-  Eatabished  quaMy  control  anVor  external 

quality  assessment  or 

-  Other  vaMetion  (where  requred) 

8.2.13 

Sample  of  tabeKs)  attached  to  investigational 

To  document  oomplianoe  with  appicable  la- 

X 

X 

product  container(s) 

beling  regulabons  and  appropriateness  of 
instructions  provided  to  the  subjects 

8^.14 

Instructions  for  handMig  of  investtgabonai 
product(8)  and  frial-related  materials  (if  not 
included  in  protocol  or  Investigator's  Bro- 
chure) 

To  documerl  instructions  needed  to  ensure 
proper  storage,  padcagvig.  depensma 
arvj  dnposition  of  nvestigational  products 
fliiu  uiai  roiaieg  maienais 

X 

X 

&2.15 

Shippmg  records  for  investigational  prod- 

X 

X 

uct(s)  and  trial-related  materials 

bars,  and  method  of  shipment  of  investiga- 
tional product(s)  and  triat-retated  materials. 
Alows  tracking  of  product  batch,  review  of 
shipping  condWons.  and  accountabilty. 

• 

8.2.16 

Cerliicate<s)  of  analysis  of  investigatiortal 

To  document  iderMy,  purity,  and  strength  of 

X 

tri^ 
To  documerl  how,  in  case  of  an  emergency, 

8.2.17 

Decodng  procedures  for  bfnded  trials 

X 

X  (third  party  if  tp- 

idenbly  of  blinded  investigational  product 

pttcable) 

can  be  revealed  without  breaking  the  blind 

tor  the  remaining  subjects'  treatment 

82.18 

Master  randomization  list 

To  doaiment  method  for  randomizatton  of 
trial  population 

X  (third  party  if  ap- 
plicable) 

8.2.19 

Pretrial  monilonng  report 

To  document  that  the  site  is  suitable  for  the 

X 

trial  (may  be  combined  with  8.2.20) 
To  document  that  trial  procedures  were  re- 

X 

X 

8.2.20 

Trial  ntiation  monilonng  report 

viewed  with  the  investigator  and  investiga- 

tor's trial  staff  (may  be  combined  with 

8.2.19) 

8.3  During  the  Oinical  Conduct  of  the  Trial 

In  addition  to  having  on  file  the  above 
documents,  the  following  should  be  added  to 


the  files  during  the  trial  as  evidence  that  all 
new  relevant  information  is  dociimented  as 
it  becomes  available. 


Title  of  Document 

Purpose 

Located  in  Fles  of 

Invesligator/lnsti- 
tulion 

Sponsor 

8.3.1 

Investigator's  Brochure  updates 

in  a  timely  manner  of  relevant  informa- 
tion as  it  becomes  avaiabte 

X 

X 

8.3.2 

Any  revisions  to: 

•  ProlocoVamendment(s)  and  CRF 
-  Informed  consent  form 

To  document  revisnns  of  these  trial-relal- 
triai 

X 

X 

•  Any  other  written  infonmatwn  provkled  to 

^ 

„, 

subjects 

-  Advertisement  for  sutiject  recruitment  (if 

used) 

8.3.3 

Dated,  documented  approval/favorable 
opinion  of  institutional  review  board 
(IRB)/independent  ethics  committee 
(lEC)  of  the  toUowing: 

-  Protocol  amendment(s) 
•  Revisk)n(s)  of: 
-  Informed  consent  form 

To  document  that  the  amendmenKs)  any 
or  reviskxKs)  have  been  subject  to  IRB/ 
lEC  review  and  were  given  approval/fa- 
vorabte  opinkMi  To  identify  the  versnn 
number  and  date  of  the  document(8) 

X 

X 

provided  to  the  subject 

-  Advertisement  for  subject  recruilment 

(Mused) 

-  Any  other  documents  given  approvaVfa- 

vorabte  opinion 

-  Continuing  review  of  trial  (see  3.1.4) 

8.3.4 

Regulatory  authorityOes)  authorizations/ 

To  document  compliance  with  appMcabte 

X  (where  re- 

X 

approvals/notificatkins  where  required 
for 

regulatory  requiramenia 

quired) 

•  Protocol  amendmenl(s)  and  other  docu- 

. 

- 

ments 

8.3.5 

Curricuhim  vitae  for  new  investigator(s) 

(See  82.10) 

X 

X 

8.3.6 

Updates  to  nonrad  vakje(s)/range(s)  for 
medteal  laboratory/technical  pioce- 
dure(s)/lest(s)  mchided  in  the  protocol 

To  document  normal  vahws  and  ranges 
that  are  revised  during  the  toiai  (see 
82.11) 

X 

X 

8.3.7 

Updates  of  mednaVlaboratory/tschntoal 

To  documer4  that  tests  remain  adequate 

X(where  re- 

X 

procedures/leste 

throughout  the  trial  period  (see  82.12) 

quired) 

•  Certification  or 

•  AocredHatton  or 

-  Estabished  quality  control  anchor  exter- 

nal qualHy  assessment  or 

-  Other  vaidatkxi  (where  required) 

8.3.8 

Documentation  of  invesligatkxial  prod- 
uct(s)  and  trial-relaled  materials  ship- 

Certiflcate(s)  of  analysis  for  new  batches 

(See  82.15) 

X 

X 

8^.9 

(See  82.16) 

X 

of  investigatkMial  products 

8.3.10 

IMonitoring  visit  reports 

To  document  site  visite  by,  and  findngs  of, 
me  momor 

X 

8.3.11 

Relevant  conwnunfcattons  other  than  site 

visits 
-Letters 

cart  dtecussions  regardkig  trial  admiras- 
tralion,  protocol  viotattons,  trial  conduct. 

X 

X 

-  Meeting  notes 

a&ttne  event  (AE)  reporting 

-  f4otes  of  telepfione  cals 

8.3.12 

accordance  with  GCP  and  protocol  and 
dated  prior  to  partKtpatkxi  of  each  sub- 
ject in  trial.  Also  to  document  direct  ac- 
cess permission  (see  82.3) 

X 

8.3.13 

Source  documents 

To  document  the  existence  of  the  subject 
and  subatanliate  integrity  of  trial  data 
collected.  To  inckide  original  documents 
related  to  the  trial,  to  mednal  treatment, 
and  history  of  subject 

X 

- 

83.14 

Signed,  dated,  and  completed  case  report 
fomw  (CRFs) 

To  dooment  that  the  investigator  or  au- 
thorized member  of  the  investigator's 
staff  confirms  the  observations  leconded 

X(copy) 

X(originaO 
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8.3.15 
8.3.16 
a3.17 


m 


83.18 

8.3.19 

8.3.20 
8.3.21 


8.3.22 
8.3.23 

83.24 

83.25 


Title  o(  Document 


Documentation  of  CRF  corrections 


h4otification  by  originating  investigator  to 
sponsor  of  serious  adverse  events  and 
related  reports 

Notification  t>y  sponsor  anchor  Investigator, 
wtiere  applicabte,  to  regulatory  author- 
ity(ies)  and  tRB(s)/IEC(s)  of  unexpected 
serious  adverse  drug  reactions  and  of 
other  safety  jnkxmation 


Notification  t>y  sponsor  to  Investigators  of 
safety  Information 

Interim  or  annual  reports  to  IRB/IEC  and 
aulhority(ies) 

Subject  screening  log 

Subiect  identification  code  Kst 


Subject  enroNment  log 

Investigational  product(s)  accountability  at 
the  site 

Signature  sheet 


Record  of  retained  body  fluids/lissua  sam- 
ples (if  any) 


Purpose 


To  document  aU  changes/additions  or  cor- 
rections made  to  CRF  after  Initiai  data 
were  recorded 

Notification  by  originating  investigator  to 
sponsor  of  serious  adverse  events  and 
related  reports  in  accordance  with  4.1 1 

Notification  t>y  sponsor  and/or  investigator, 
where  applicable,  to  regulatory  authori- 
ties and  IRB(s)/)EC(s)  of  unexpected  se- 
rious adverse  drug  reactions  in  accord- 
ance with  5.17  and  4.11.1  and  of  other 
safety  information  in  accordance  with 
4.11.2  and  5.16.2 

Notification  t>y  sponsor  to  investigators  of 
safety  information  in  accordance  with 
5.16.2 

Interim  or  annual  reports  provided  to  IRB/ 
lEC  in  accordance  with  4.10  and  to  au- 
thorityCies)  in  accordance  with  5.17.3 

To  document  identification  of  subjects  wtw 
entered  pretrial  screerwg 

To  document  that  investigalor/institution 
keeps  a  confidential  list  of  names  of  aH 
subjects  allocated  to  trial  numbers  on 
enrolling  in  the  trial.  Allows  investigator/ 
institulion  to  reveal  identity  of  any  sut>- 
ject 

To  documer«  chronological  enrollment  of 
subjects  by  trial  nurTt>er 

To  document  that  investigational  prod- 
ucts(s)  have  t)een  used  according  to  the 
protocol 

To  document  signatures  and  initials  of  aH 
persons  authorized  to  make  entries  and/ 
or  corrections  on  CRPs 

To  document  tocatnn  and  identHicatkxi  of 
retained  samples  if  assays  need  to  be 
repeated 


Located  in  Files  of 


Investigator/lnsti- 
tutton 


X(copy) 


X  (wfiere  re- 
quired) 


Sponsor 


X(originaO 

X 

X 


Tide  Of  Document 

Purpose 

Located  in  Files  of 

Investigator/Institu- 
tion 

Sponsor 

8.4.6 
8.4.7 

8.4.8 

Treatment  aUocation  and  decoding  docu- 
mentation 

Final  report  by  investigator/institution  to  IRB/ 
lEC  wtiere  required,  and  wtiere  applicable, 
to  the  regtilatory  authority(ies)  (see  4.13) 

ainkal  study  report  (see  5.22) 

Returned  to  sponsor  to  document  any  de- 
coding that  may  have  occured 
To  document  completion  of  the  trial 

To  document  results  and  interpretation  of 
trial 

X 

X  (if  applicable) 

X 
X 

Dated:  April  30. 1997. 
William  fCHiibbud, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc  97-12138  Filed  5-8-97;  8:45  am] 
MLUNQ  CODE  41M-ei-F 


X  (wfiete  required) 
X  (wtiere  required) 


8.4  After  Completion  or  Termination  of  the 
Trial 


After  completion  or  termination  of  the 
trial,  all  of  the  documents  identified  in 


sections  8.2  and  8.3  should  be  in  the  file 
together  with  the  following: 


8.4.1 


8.4.2 
&4.3 

8.4.4 
&4.5 


Tide  Of  Document 


Investigational  product(s)  accountabiity  at 


Documertaiion  of  investigational  product(s) 

destruction 
Completed  subject  idenlificatnn  code  list 


Audtt  certificate  Of  required) 

Final  trial  ctose-out  monitoring  report 


UMI 


To  document  that  the  investigational  prod- 
uct(s)  have  been  used  accordbig  to  the 
protocol.  To  document  ttw  final  accounting 
of  inveetigBttonnl  product(s)  received  at 
tfw  sits,  dbpensed  to  subjects,  returned 
by  the  subjects,  and  returned  to  sponsor 

To  document  destructton  of  unused  inves- 
tigational product(s)  by  sponsor  or  at  site 

To  permit  iderMcaiun  of  aH  subjects  en- 
rofled  in  the  trial  in  case  foioMHjp  is  re- 
quired. List  should  be  kept  in  a  confidential 
manner  and  for  agreed  upon  time 

To  document  that  audK  was  performed  Of  re- 
quired) (see  5.19.3(e)) 

To  document  ttiat  aH  activities  required  for 
trial  dose-out  are  completed,  and  copies 
of  essential  documents  are  hekJ  in  the  ap- 
prapriato  files 


Located  in  Files  of 


Investigator/lnelitu- 
tnn 


X  (if  destroyed  at 

site) 
X 


Sponsor 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DodWt  No.  97D-0174] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Statistical  Principles  for  Clinical  Trials; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
drait  guideline  entitled  "Statistical 
Principles  for  Clinical  Trials."  The  draft 
guideline  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
provide  recommendations  to  sponsors 
and  scientific  experts  regarding 
statistical  principles  and  methodology 
which,  when  applied  to  clinical  trials 
for  marketing  applications,  will 
facilitate  the  general  acceptance  of 
analyses  and  conclusions  drawn  from 
the  trials. 

DATES:  Written  comments  by  June  23, 
1997. 

AOOftESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  mail  from 
the  Office  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike. 
Rockville,  MD  20852-1448  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-^709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  FURTHER  MFORMATION  CONTACT: 
Regarding  the  guideline:  Robert  T. 
O'Neill,  Center  for  Drug  Evaluation 
and  Research  (HFD-700),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-3195. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration. 


5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research. 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

On  January  17. 1997,  the  ICH  Steering 
Committee  agreed  that  a  draft  guideline 
entitled  "Statistical  Principles  for 
Clinical  Trials"  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Efficacy 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  other 
regulatory  agency  members  of  the 
Efficacy  Expert  Working  Group. 

The  draft  guideline  addresses 
principles  of  statistical  methodology 
applied  to  clinical  trials  for  marketing 
applications.  The  draft  guideline 
provides  recommendations  to  sponsors 
in  the  design,  conduct,  analysis,  and 


evaluation  of  clinical  trials  of  an 
investigational  product  in  the  context  of 
its  overall  clinical  development.  The 
draft  guideline  also  provides  guidance 
to  scientific  experts  in  preparing 
application  summaries  or  assessing 
evidence  of  efficacy  and  safety, 
principally  bom  late  Phase  II  and  Phase 
m  clinical  trials.  Application  of  the 
principles  of  statistical  methodology  is 
intended  to  facilitate  the  general 
acceptance  of  analyses  and  conclusions 
drawn  from  clinical  trials. 

This  draft  guideline  represents  the 
agency's  current  thinking  on  statistical 
principles  for  clinical  trials  of  drugs  and 
biologies.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  23, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  diat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

-   An  electronic  version  of  this  draft 
guideline  is  available  on  the  Internet 
using  the  World  Wide  Web  (WWW) 
(http://www.fda.gov/cder/ 
guidance.htm)  or  through  the  CBER 
home  page  (http://www.fda.gov/cber/ 
cberftp.html). 

The  text  of  the  draft  guideline  follows: 

Statistical  Principles  fiar  Clinical  Triak 

Note:  A  Glossary  of  terms  and  definitions 
is  provided  as  an  annex  to  this  guideline. 
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Annex  1  Glossary 

L  Introduction 

1.1  Background  and  Purpose 

The  efficacy  and  safety  of  medicinal 
products  should  be  deroonstrated  by  clinical 
trials  that  follow  the  guidance  in  "Good 
Qinical  Practice:  Consolidated  Guideline 
(E6)"  adopted  by  the  ICH,  May  1, 1996.  Hie 
role  of  statistics  in  clinical  trial  design  and 
analysis  is  acknowledged  as  essential  in  that 
ICH  guideline.  The  proliferation  of  statistical 
research  in  the  area  of  clinical  trials  coupled 
with  the  critical  role  of  clinical  research  in 
the  dnig  approval  process  and  health  care  in 
general  necessitate  a  succinct  document  on 
statistical  issues  related  to  clinical  trials.  This 
guideline  is  written  primarily  to  attempt  to 
harmonize  the  principles  of  statistical 
methodology  applied  to  clinical  trials  for 
marketing  applications  submitted  in  Europe. 
Japan,  and  the  United  States. 

As  a  starting  point,  this  guideline  utilized 
the  CPMP  (Committee  for  Proprietary 
Medicinal  Products)  Note  for  Guidance 
entitled  "Biostatistical  Methodology  in 
Clinical  Trials  in  AppUcations  for  Marketing 
Authorizations  fat  Medicinal  Products" 


(Decmber  1994).  It  «rat  also  influenced  by 
"Guidelines  on  the  Statistical  Analysis  of 
Clinical  Studies"  (March  1992)  from  the 
Japanese  Ministry  of  Health  and  WeUue  and 
the  U.S.  FDA  document  mtitled  "Guideline 
for  the  Format  and  Content  of  the  Clinical 
and  Statistical  Sections  of  New  Drug 
Applicatioiu"  (July  1988).  Some  topics 
related  to  statistical  principles  and 
methodology  are  also  embedded  within  other 
ICH  guidelines,  particulariy  thoae  listed 
below.  The  specific  guideline  that  contains 
related  text  will  be  identified  in  various 
secticms  of  this  document. 

El:  The  Extent  of  Population  Exposure  to 
Assess  Qinical  Safety 

E2A:  Clinical  Safety  Data  Management 
Definitions  and  Standards  fat  Expedited 
Repnting 

E2B:  Qinical  Safety  Data  Management 
Data  Elements  for  Transmission  of  Individual 
Case  Safety  Reports 

E2C:  Qinical  Safety  Data  Management 
Periodic  Safety  Update  Reports  for  Mariwted 
Drugs 

E3:  Structure  and  Content  of  Clinical  Study 
Reports 

E4:  Dose-Responae  Informaticm  to  Support 
Drug  Registration 

E5:  Ethnic  Factors  in  the  Acceptability  of 
Fcweign  Clinical  Data 

E6:  Good  Clinical  Practice:  Consolidated 
Guideline 

E7:  Studies  in  Support  of  Special 
Populations:  Geriatrics 

E8:  General  Considerations  for  Qinical 
Trials 

ElO:  Choice  of  Control  Group  in  Clinical 
Trials 

Ml:  Standardization  of  Medical 
Terminology  for  Regulatory  Purposes 

M3:  Nonclinical  Safety  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Pharmaceuticals 

This  guideline  is  intended  to  give  direction 
to  sponsors  in  the  design,  conduct,  analysis, 
and  evaluation  of  clinical  trials  of  an 
investigational  product  in  the  context  of  its 
overall  clinical  development.  The  document 
will  also  assist  scientific  experts  charged 
with  preparing  application  summaries  m 
assessing  evidence  of  efficacy  and  safety, 
principally  from  late  Phase  n  and  Phase  III 
clinical  trials. 

1.2  Scope  and  Directkm 

The  focus  of  this  guideline  is  on  statistical 
principles.  It  does  not  address  the  use  of 
specific  statistical  procedures  or  methods. 
Specific  procedural  steps  to  ensure  that 
principles  are  implemented  properly  are  the 
responsibility  of  the  sponsor.  Integration  of 
data  across  clinical  trials  is  discussed,  but  is 
not  a  primary  focus  of  this  guideUne. 
Selected  principles  and  procedures  related  to 
data  management  or  clinical  trial  monitoring 
activities  are  covered  in  other  ICH  guidelines 
and  are  not  addressed  here. 

This  guideline  should  be  of  interest  to 
individuals  from  a  broad  range  of  scientific 
disciplines.  However,  it  is  assumed  that  the 
actual  responsibility  for  all  statistical  trark 
associated  with  clinical  trials  wrill  lie  with  an 
appropriately  qualified  and  experienced 
statistician,  as  indicated  in  the  "ICH 
Guideline  fn'  Good  Qinical  Practice."  The 


involvement  of  the  statistkian.  in 
ooIUxvatiao  with  other  clinical  trial 
professionals,  is  to  ensure  that  statistical 
principles  are  applied  appropriataly  in 
clinical  trials  sapporting  drug  development 
Thus,  the  statistician  should  have  a 
combination  of  education/training  and 
experience  sufficient  to  implement  the 
principles  articulated  in  this  guideline 

All  important  details  of  the  design, 
conduct,  and  i»opoaed  andysis  of  each 
clinical  trial  contributing  to  a  marketing 
^>pIication  should  be  cleaiiy  specified  in  a 
protocol  written  before  the  Mai  begins.  The 
extent  to  which  the  procedures  in  the 
protocol  are  followed  and  the  primary 
analysis  is  plaimed  a  priori  will  contribute  to 
the  degree  of  confidence  in  the  final  results 
and  conclusioiu  of  the  trial  The  protocol  and 
subaequrat  amendmenta  should  be  approved 
by  the  responsible  persomwl.  inctudhig  the 
trial  statistician.  The  trial  statistician  should 
ensure  that  the  protocol  and  any 
amendments  cover  all  relevant  statistical 
issues  clearly  and  accurately,  using  technical 
terminology  as  appropriate. 

The  principles  outlined  in  this  guideline 
are  primarily  relevant  to  clinical  trials 
conducted  in  the  later  phases  of 
development,  many  of  which  are 
confirmatory  trials  of  efficacy.  In  addition  to 
efficacy,  confirmatory  trials  may  have  as  their 
primary  variable  a  safety  variable  (e.g.,  an 
adverse  event,  a  clinical  laboratory  variable, 
or  an  electrocardiographic  measure)  or  a 
pharmacodynamic  or  pharmacokinetic 
variable  (as  in  a  confumatory  bioequivalence 
trial).  Furthermore,  some  confirmatory 
findings  may  be  derived  from  data  integrated 
across  studies,  and  selected  principles  in  this 
guideline  are  applicable  in  this  situation. 
Finally,  although  the  early  phases  of  drug 
development  consist  mainly  of  clinical  trials 
that  are  exploratory  in  nature,  statistical 
principles  are  also  relevant  to  these  clinical 
trials.  Hence,  the  substance  of  this  document 
should  be  applied  as  fer  as  possible  to  all 
phases  of  clinical  development 

Many  of  the  principles  delineated  in  this 
guideline  deal  with  minimizing  bias  and 
maximizing  precisioiL  As  used  in  this 
guideline,  the  term  "bias"  describes  the 
systematic  tendency  of  any  fectors  associated 
with  the  design,  conduct,  analysis,  and 
interpretation  of  the  results  of  clinical  trials 
to  make  the  estimate  of  a  treatment  efiiact 
deviate  from  ita  true  value.  It  is  important  to 
identify  potential  sources  of  bias  to  the  extent 
possible  so  that  attempto  to  limit  such  bias 
may  be  made.  The  presence  of  bias  may 
seriously  compromise  the  ability  to  draw 
valid  conclusions  from  clinical  studies. 

Some  sources  of  bias  arise  from  the  design 
of  the  trial,  for  example  an  assignment  of 
treatmente  such  that  subjects  at  lower  risk  are 
systematically  assigned  to  one  treatment 
Other  sources  of  bias  arise  diuing  the 
conduct  and  analysis  of  a  clinical  trial  For 
example,  protocol  violations  and  exclusion  of 
subjecta  fipom  analysis  based  upon  knowledge 
of  subject  outcomes  are  possible  sources  of 
bias  that  may  affsct  the  accurate  assessment 
of  treatment  effect.  Because  bias  can  occur  in 
subtle  or  unknown  wrays  and  its  effect  is  not 
measurable  directly,  it  is  important  to 
evaluate  the  robusmess  of  the  results  and 
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primary  conclusions  of  the  trial.  Robustness 
is  a  concept  that  refers  to  the  sensitivity  of 
the  overall  conclusions  to  various  limitations 
of  the  data,  assumptions.  and%nalytic 
approaches  to  data  analysis.  Robustness 
implies  that,  if  a  variety  of  anal3r8es  of  the 
data  that  take  into  account  changing 
assumptions  were  to  be  performed,  the 
treatment  effect  and  primary  conclusions  of 
the  trial  would  be  consistent.  The 
interpretation  of  statistical  measures  of 
uncertainty  of  the  treatment  eSect  and 
treatment  comparisons  should  involve 
consideration  of  the  potential  contribution  of 
bias  to  the  p-value,  confidence  interval,  or 
inference. 

This  guideline  largely  refers  to  the  use  of 
bequentist  methods  when  discussing 
hypothesis  testing  and/or  confidence 
intervals.  However,  the  use  of  Bayesian  or 
other  approaches  may  be  considered  when 
the  reasons  for  their  use  are  clear  and  when 
the  resulting  conclusions  are  sufficiently 
robust  cam  pa  red  to  alternative  assvmfiptions. 

n.  ConsidBrations  for  Overall  Clinical 
Developiiient 

2.1  Study  Context 

2.1.1  Development  Plan 

The  broad  aim  of  the  process  of  clinical 
development  of  a  new  drug  is  to  find  out 
whether  there  is  a  dose  range  and  schedule 
at  which  the  drug  can  be  shown  to  be 
simultaneously  safe  and  effective,  to  the 
extent  that  the  risk-benefit  relationship  is 
acceptable.  The  particular  subjects  who  may 
benefit  from  the  drug  and  the  specific 
indications  for  its  use  also  need  to  be 
defined. 

Satisfying  these  broad  aims  usually 
requires  an  ordered  program  of  clinical  trials, 
each  with  its  own  specific  objectives.  This 
should  be  specified  in  a  clinical  plan,  or  a 
series  of  plans,  with  appropriate  decision 
points  and  flexibility  to  allow  modification 
as  knowledge  accumulates.  A  marketing 
application  should  clearly  describe  the  main 
content  of  such  plans,  and  the  contribution 
made  by  each  trial.  Interpretation  and 
assessment  of  the  evidence  from  the  total 
program  of  trials  involves  synthesis  of  the 
evidence  &x>m  the  individual  trials  (see 
section  7.2).  This  is  facilitated  by  ensuring 
that  common  standards  are  adopted  for  a 
number  of  features  of  the  trials,  such  as 
dictionaries  of  medical  terms,  definition  and 
timing  of  the  main  measurements,  handling 
of  protocol  deviations,  and  so  on.  A 
statistical  overview  or  meta-analysis  may  be 
informative  when  medical  questions  are 
addressed  in  more  than  one  trial.  Where 
possible,  this  should  be  envisaged  in  the  plan 
so  that  the  relevant  trials  are  clearly 
identified  and  any  necessary  common 
fisatures  of  their  designs  are  specified  in 
advance.  Other  major  statistical  issues  (if 
any)  that  are  expected  to  affect  a  number  of 
trials  in  a  common  plan  should  be  addressed 
in  that  plan. 

2.1.2  Confirmatory  Trial 

A  confirmatory  trial  is  a  controlled  trial  in 
which  a  hypothesis  is  stated  in  advance  and 
evaluated.  As  a  rule,  confirmatory  trials  are 
necessary  to  provide  firm  evidence  of 
efficacy  w  safety.  In  such  trials,  the  key 


hypothesis  of  interest  follows  directly  bam 
the  trial's  primary  objective,  is  always 
predefined,  and  is  the  hyptothesis  that  is 
subsequently  tested  when  the  trial  is 
complete.  In  a  confirmatory  trial,  it  is  equally 
important  to  estimate  with  due  precision  the 
size  of  the  efiects  attributable  to  the  treatment 
of  interest  and  to  relate  these  effects  to  their 
clinical  significance. 

Confirmatory  trials  are  intended  to  provide 
firm  evidence  in  suppwrt  of  claims. 
Therefore,  adherence  to  their  planned  design 
and  procedures  is  particularly  important; 
unavoidable  changes  should  be  explained 
and  doctmiented,  and  their  efCect  examined. 
A  justification  of  the  design  of  each  such  trial 
and  of  all  other  statistical  aspects,  such  as  the 
planned  analysis,  should  be  set  out  in  the 
protocol.  Each  trial  should  address  only  a 
limited  number  of  questions. 

Firm  evidence  in  support  of  claims 
requires  that  the  results  of  the  confirmatory 
trials  demonstrate  that  the  investigational 
product  under  test  has  clinical  benefits.  The 
confirmatory  trials  should  therefore  be 
sufficient  to  answer  each  key  clinical 
question  relevant  to  the  efficacy  or  safety 
claim  clearly  and  definitively.  In  addition,  it 
is  important  that  the  basis  for  generalization 
to  the  intended  patient  population  is 
imderstood  and  explained;  this  may  also 
influence  the  number  and  typ>e  of  centers 
and/or  trials  needed.  The  results  of  the 
confirmatory  trial(s)  should  be  robust.  In 
some  circumstances,  the  weight  of  evidence 
from  a  single  confirmatory  trial  may  be 
sufficient. 

2.1.3  Exploratory  Trial 

The  rationale  and  design  of  confirmatory 
trials  nearly  always  rests  on  earlier  clinical 
work  carried  out  in  a  series  of  exploratory 
studies.  Like  all  clinical  trials,  these 
exploratory  studies  should  have  clear  and 
precise  objectives.  However,  in  contrast  to 
confirmatory  trials,  their  objectives  may  not 
always  lead  to  simple  tests  of  predefined 
hypotheses.  In  addition,  exploratory  trials 
may  sometimes  require  a  more  flexible 
approach  to  design  so  that  changes  can  be 
made  in  response  to  accumulating  results. 
Their  analysis  may  entail  data  exploration; 
tests  of  hypothesis  may  be  carried  out,  but 
the  choice  of  hypothesis  may  be  data 
dependent  Such  trials  cannot  be  the  basis  of 
the  formal  proof  of  efficacy,  although  they 
may  contribute  to  the  total  body  of  relevant 
evidence. 

Any  individual  trial  may  have  both 
confirmatory  and  exploratory  aspects.  For 
example,  in  most  confirmatory  trials  the  data 
are  also  subjected  to  exploratory  analyses 
which  serve  as  a  basis  for  explaining  or 
supporting  their  findings  and  for  suggesting 
further  hypotheses  for  later  research.  The 
protocol  should  make  a  clear  distinction 
between  the  aspects  of  a  trial  that  will  be 
used  for  confirmatory  proof  and  the  aspects 
that  will  provide  data  for  exploratory 
analysis. 

2.2  Study  Scope 

2.2.1  Population 

In  the  earlier  phases  of  drug  development, 
the  choice  of  subjects  for  a  clinical  trial  may 
be  heavily  influenced  by  the  wish  to 


maximize  the  chance  of  observing  specific 
clinical  effects  of  interest.  Hence,  they  may 
come  bom  a  very  narrow  subgroup  of  the 
total  patient  population  for  which  the  drug 
may  eventually  be  indicated.  However,  by 
the  time  the  confirmatory  trials  are 
undertaken,  the  sr^jects  in  the  trials  should 
more  closely  mirror  the  intended  users.  In 
these  trials,  it  is  generally  helpful  to  relax  the 
inclusion  and  exclusion  criteria  as  much  as 
possible  within  the  target  indication,  while 
maintaining  sufficient  homogeneity  to  permit 
a  successful  trial  to  be  carried  out.  No 
individual  clinical  trial  can  be  expected  to  be 
totally  representative  of  foture  users  because 
of  the  possible  influences  of  geographical 
location,  the  time  when  it  is  conducted,  the 
medical  practices  of  the  particular 
investigator(s)  and  clinics,  and  so  on. 
However,  the  influence  of  such  fectors 
should  be  reduced  wherever  possible  and 
subsequently  discussed  during  the 
interpretation  of  the  trial  results. 

2.2.2  Primary  and  Secondary  Variables 

The  primary  variable  ("target"  variable, 
primary  endpoint)  should  be  the  variable 
capable  of  providing  the  most  clinically 
relevant  and  convincing  evidence  directly 
related  to  the  primary  objective  of  the  trial. 
There  should  generally  be  only  one  primary 
variable.  This  will  usually  be  an  efficacy 
variable,  because  the  primary  objective  of 
most  confirmatory  trials  is  to  provide  strong 
scientific  evidence  regarding  efficacy.  Safety/ 
tolerability  may  sometimes  be  the  primary 
variable,  and  will  always  be  an  imf>oMent 
consideration.  Measurements  relating  to 
quality  of  life  and  health  economics  are 
further  potential  primary  variables.  The 
selection  of  the  primary  variable  should 
reflect  the  accepted  norms  and  standards  in 
the  relevant  field  of  research.  The  use  of  a 
reliable  and  validated  variable  with  which 
experience  has  been  gained  either  in  earlier 
studies  or  in  published  literature  is 
recommended.  There  should  be  sufficient 
evidence  that  the  primary  variable  can 
provide  a  valid  and  reliable  measure  of  some 
clinically  relevant  and  important  treatment 
benefit  in  the  subject  population  described 
by  the  inclusion  and  exclusion  criteria.  The 
primary  variable  should  generally  be  the  one 
used  when  estimating  the  sample  size  (see 
section  3.5). 

In  many  cases,  and  especially  when 
treatment  is  directed  at  a  chronic  rather  than 
an  acute  process,  the  approach  to  assessing 
subject  outcome  may  not  be  straightforward 
and  should  be  carefully  defined.  For 
example,  it  is  inadequate  to  specify  mortality 
as  a  primary  variable  without  further 
clarification;  mortality  may  be  assessed  by 
comparing  proportions  alive  at  fixed  points 
in  time,  or  by  comparing  overall  distributions 
of  survival  times  over  a  specified  interval. 
Another  common  example  is  a  recurring 
outcome.  The  measure  of  treatment  effect 
may  again  be  a  simple  dichotomous  variable 
(any  occurrence  during  a  specified  interval), 
time  to  first  occurrence,  or  rate  of  occurrence 
(events  per  time  units  of  observation),  to  give 
a  few  possibilities.  The  assessment  of 
fonctional  status  over  time  in  studying 
treatment  for  chronic  disease  presents  other 
challenges  in  selection  of  the  primary 
variable.  There  are  many  possible 


approaches,  such  u  comparisons  of  the 
assessments  done  at  the  haginning  and  and 
of  the  interval  of  observation,  oompariiDn  of 
slopes  calculated  from  all  assessments 
throughout  the  interval,  or  OMnperisons  of 
the  propoctions  of  subjects  axceading  or 
declining  beyond  a  prespecified  threshold. 
To  avoid  nniltiplicity  concerns,  it  is  critical 
to  specify  in  the  protocol  the  precise 
definition  of  the  primary  variable  as  it  will 
be  usod  in  the  statistical  analysis.  In 
additicm,  the  clinical  relevance  of  the  specific 
primary  variable  selected  and  the  validity  of 
the  associated  measurement  procedures  will 
generally  need  to  be  addressed  and  justified 
in  the  protocol. 

The  primary  variable  should  be  specified 
in  the  protocol,  along  with  the  rationale  for 
its  selection.  Redefinition  of  the  primary 
variable  after  unblinding  will  almost  always 
be  unacceptable,  since  the  biases  this 
introduces  are  difficult  to  assess.  When 
relevant,  the  validity  and  reliability  of  the 
primary  variaUe  should  be  described 
Secondary  variables  are  either  supportiw 
measurements  related  to  the  primary 
objective  or  measurements  of  effects  related 
to  the  secondary  objectives.  Their 
predefinition  in  the  protocol  is  also 
important,  as  wall  as  an  explanation  of  their 
relative  importance  and  roles  in 
interpretation  of  trial  results.  When  the 
clinical  e&ct  defined  by  the  primary 
objective  is  to  be  measured  in  mote  than  one 
way,  the  protocol  should  identify  one  of  the 
measurements  as  the  primary  variable  on  the 
basis  of  clinical  relevance,  importance, 
objectivity,  and/or  other  relevant 
characteristics,  whenever  such  selection  is 
feasible.  Another  strategy  that  may  be  useful 
in  some  situations  is  to  integrate  or  combine 
the  multiple  measurements  into  a  single  or 
"compoeite"  variable,  using  a  predefined 
algorithm.  Indeed,  the  primary  variable 
sometimes  arises  as  a  combination  of 
multiple  clinical  measurements  (e.g.,  the 
rating  scales  used  in  arthritis,  psychiatric 
disorders,  and  elsewhere).  This  approach 
addresses  the  multiplicity  problem  without 
requiring  adjustment  for  multiple 
comparisons.  The  method  of  combining  the 
multiple  measurements  should  be  specified 
in  the  protocol,  and  an  interpretation  of  the 
resulting  scale  should  be  provided  in  terms 
of  the  size  of  a  clinically  relevant  benefit 
When  composite  variables  are  used  as 
primary  variables,  the  individual 
components  of  these  variables  are  often 
analyzed  separately.  When  a  rating  scale  is 
used  as  a  primary  variable,  it  is  especially 
important  to  address  fectors  such  as  content 
validify,  inter-  and  intrarater  reliability,  and 
sensitivity  for  discriminating  different 
medical  conditions. 

In  some  cases,  "global  assessment" 
variables  are  developed  to  measure  the 
overall  safefy,  overall  efficacy,  and/or  overall 
usefulness  of  a  treatment  This  type  of 
variable  integrates  objective  variables  and  the 
investigator's  overall  impression  about  the 
state  or  change  in  the  state  of  the  subject,  and 
is  usually  a  scale  of  ordered  categorical 
ratings.  Global  assessments  of  overall 
effiBctiveness  are  well  established  in  many 
therapeutic  areas,  especially  ps3Fchotropic 
drugs  and  nonsteroidal  anti-inflammatory 
drugs. 


Global  assessment  variables  generally  have 
a  subjective  component  When  a  global 
assessment  scale  is  used  as  a  primary  or 
secondary  variable,  fuller  details  should  be 
included  io  the  protocol  with  respect  to: 

(1)  The  relevaiKe  of  the  global  scale  to  the 
primary  objective  of  the  trial; 

(2)  The  basis  for  the  validity  of  the  scale; 

(3)  How  to  utilize  the  data  collected  on  an 
individual  subject  to  assign  him/her  to  a 
unique  catagoiy  of  the  global  assessment 
scale; 

(4)  How  to  imiquely  categonze  subjects 
with  missing  data.If  ol^ective  variables  are 
considered  by  the  investigator  when  mnlring 
a  global  assessment,  then  those  objective 
variables  should  be  considered  additional 
primary  or,  at  least,  important  secondary 
variables. 

Overall  usefulness  intepates  ccHnponents 
of  both  benefit  and  risk  and  reflects  the 
dedsiomnaking  process  of  the  treating 
physician,  who  must  weigh  benefit  and  risk 
in  making  product  use  decisions.  A  problem 
with  globahuaefulness  scales  is  that  their  use 
could  in  some  cases  lead  to  the  result  of  two 
products  being  declared  equivalent  despite 
having  very  difierent  profiles  of  beneficial 
and  adverse  eSscts.  For  example,  judging  the 
global  usefiilness  of  a  treatment  as  equivalent 
or  superior  to  aa  akaniativa  may  mask  the 
feet  tint  it  has  little  or  no  efficacy  bat  fewer 
adverse  effects.  Therefore,  If  usefiilness  is 
used  as  a  primary  variabfe,  it  is  important  to 
consider  specific  efficacyand  safefy 
outcomes  separately  as  wlditionak  primary 
variables. 

It  may  sometimes  be  desirable  to  use  mora 
than  one  primary  variable,  each  of  which  (or 
a  subset  of  which)  could  be  a  sufficient  basis 
for  marketing  approval,  to  cover  the  range  of 
effects  of  die  therapies.  The  planned  manner 
of  interpretation  of  this  type  of  evidence 
should  be  carefolly  spelled  out  For  example, 
it  should  be  clear  whether  an  impact  on  any 
of  the  variables,  some  minimum  number  of 
them,  or  all  of  them,  would  be  considered 
necessary  for  approval.  The  primary 
hypothesis  or  hypotheses  should  be  clearly 
stated  with  respect  to  the  primary  variables 
identified  and  the  approach  to  testing  the 
hypotheses  described.  This  should  include 
specification  of  the  statistical  parameters 
being  tested  (e.g.,  mean,  percentage, 
distribution).  The  effsct  on  the  Type  I  error 
should  be  explained  because  of  the  potential 
for  multiple  comparison  problems  (see 
section  S.6);  the  method  of  controlling  Type 
I  error  should  be  given  in  the  protocol.  Tlie 
extent  of  intercorrelation  among  the 
proposed  primary  variables  may  be 
considered  in  evaluating  the  impact  on  TyfM 
I  error.  U  the  success  of  the  trial  depends 
upon  demonstrating  effects  on  all  of  the 
designated  primary  variables,  then  there  is  no 
need  for  adjustment  of  the  Type  1  error,  but 
the  impact  on  Type  D  error  and  sample  size 
needs  should  be  carefully  considered. 

When  direct  assessownt  of  the  clinical 
benefit  to  the  subject  ihrou^  observing 
actual  clinical  efficacy  is  not  practical, 
indirect  criteria  (surrogate  variables)  m^  be 
considered.  Commonly  accepted  surrogate 
variables  are  used  in  a  number  of  indications 
where  they  are  believed  to  be  reliable 
predictors  of  clinical  benefit  There  are  two 


principal  concerns  with  the  iatroductiaD  of 
any  proposed  surrogate  variable.  First  it  may 
not  be  a  true  predictor  of  the  clinical 
outcome  of  interest.  For  example,  it  may 
measure  treatment  activity  along  one 
particular  pathway,  but  may  not  provide  foU 
information  on  the  range  of  actions  and 
.ultimate  effects  of  the  treatment  whetfaar 
positive  or  negative.  There  have  been  many 
instances  wheie  treatments  showing  a  higidy 
positiva  effect  on  a  proposed  siBtogate  have 
ultimatefy  been  sbown  tohe  detrimental  to 
the  subjects'  clinical  status;  conversely,  tfaera 
are  cases  of  treatments  confening  cliiiical 
benefit  without  measurable  impact  on 
proposed  surrogates.  Additionally,  propoaed 
surrogate  variables  may  not  yield  a 
quantitative  measure  of  clinical  benefit  diet 
can  be  weighed  direcdy  against  adverse 
effects.  Statistical  criteria  for  validating 
surrogate  variables  have  been  proposed,  but 
the  experience  with  their  use  is  relatively 
limited.  In  practice,  the  strength  of  the 
evidence  for  surrogacy  depends  upon  the 
biological  pkusilHlify  of  the  relationship,  the 
demonstratioiiin  epidemiological  studies  of 
the  prognoatic  vahie  of  the  surrogate  for  the 
clinical  outcome,  and  evidence  from  clinical 
trials  that  treatment  effects  oo  the  sonogata 
conaspond  toeffscts  oo  the  clinical  outoome. 
Relationships  between  clinical  and  surrogate 
variables  for  one  product  do  not  necesserify 
apply  to  a  product  with  a  different  mode  of 
action  for  treating  the  same  disease. 

Dichotomization  or  other  categorization  of 
oontiauous  or  ordinal  variables  may 
sometimes  be  desir^le.  Criteria  of  "success" 
and  "response"  are  common  examples  of 
dichotomies  that  should  be  specified 
precisely  in  terms  of,  for  example,  a 
miniraum  percentage  improvement  (relative 
to  baseline)  in  a  ooodnuous  variable  or  a 
ranking  categorized  as  at  or  above  some 
threshold  level  (e.g.,  "good")  on  an  ordinal 
rating  scale.  The  reduction  of  diastolic  blood 
p>ressura  below  90  mmHg  is  a  common 
dichotomization.  Cat^orizations  are  most 
useful  when  they  have  clear  clinical 
relevance.  The  criteria  for  categorization 
should  be  predefined  and  specified  in  the 
protocol,  as  knowledge  of  trial  results  could 
easily  bias  the  choice  of  such  criteria. 
Because  categorization  normaUy  implies  a 
loss  of  information,  a  consequence  will  be  a 
loss  of  power  in  thaanalysis;  this-should  be 
accounted  for  in  the  senile  size  calculation. 

2.3  Design  Techniques  to  Avoid  Bias 

The  two  most  important  design  techniques 
for  avoiding  bias  in  rhniral  trials  are 
blinding  and  randomizatioa,  and  these 
should  be  a  normal  feature  of  most  controlled 
clinical  trials  intended  to  be  included  in  a 
marketing  application.  Most  such  trials 
follow  a  doublerblind  approach  in  which 
treatments  are  prepacked  in  accordance  with 
a  suitable  randcHnization  schedule  and 
supplied  to  the  trial  oentetfs)  labeled  oidy 
with  the  subject  number  and  the  treatment 
period,  so  that  no  one  involved  in  the 
conduct  of  the  trial  is  aware  of  the  specific 
treatment  allocated  to  any  particular  subject, 
not  even  as  a  code  letter.  This  approach  will 
be  assumed  in  section  2.3.1  and  most  of 
section  2.3.2,  exceptions  being  considered  at 
the  end  The  protocol  should  also  specify 
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procedures  aimed  at  minimiring  any 
anticipated  irregularities  in  study  conduct 
that  might  impair  a  satisfoctory  analysis, 
including  various  types  of  protocol 
violations,  withdrawals,  and  missing  values. 
The  protocol  should  consider  «rays  both  to 
reduce  frequency  of  such  problems  and  to 
handle  the  problems  that  do  occur  in  the 
analysis  of  data. 

2.3.1  Blinding 

Blinding  is  intended  to  limit  the 
occurrence  of  conscious  and  unconscious 
bias  in  the  conduct  and  interpretation  of  a 
clinical  trial  arising  from  the  influence  that 
knowledge  of  treatment  may  have  on  the 
recruitment  and  allocation  of  subjects,  their 
subsequent  care,  the  attitudes  of  subjects  to 
the  treatments,  the  assessment  of  end  points, 
the  handling  of  withdrawals,  the  exclusion  of 
data  from  analysis,  and  so  on.  The  essential 
aim  is  to  prevent  identiflcation  of  the 
treatments  until  all  such  opportimities  for 
bias  have  passed. 

A  double-blind  trial  is  one  in  which 
neither  the  subject  nor  any  of  the  investigator 
or  sponsor  staff  involved  in  the  treatment  or 
clinical  evaluation  of  the  subjects  is  aware  of 
the  treatment  received.  This  includes  anyone 
determining  subject  eligibility,  evaluating 
endpoints,  or  assessing  compliance  with  the 
protocol.  This  level  of  blinding  is  maintained 
throughout  the  conduct  of  the  trial;  only 
when  the  data  are  cleaned  to  an  acceptable 
level  of  quality  will  appropriate  personnel  be 
unblinded.  If  any  of  the  sponsor  staff  who  are 
not  involved  in  the  treatment  or  clinical 
evaluation  of  the  subjects  are  required  to  be 
unblinded  to  the  treatment  code  (e.g., 
bioanalytical  scientists,  auditors,  those 
involved  in  serious  adverse  event  reporting), 
the  sponsor  should  have  adequate  standard 
ofierating  procedures  (SOP's)  to  guard  against 
inappropriate  dissemination  of  treatment 
codes.  In  a  single-blind  trial  the  investigator 
and/or  his  staff  are  aware  of  the  treatment  but 
not  the  subject.  In  an  open-label  trial  the 
identity  of  treatment  is  known  to  all.  The 
double-blind  trial  is  the  optimal  approach. 
This  requires  that  the  treatments  to  be 
applied  during  the  trial  caimot  be 
distinguished  in  any  way  (appearance,  taste, 
etc)  either  before  or  during  administration, 
and  that  the  blind  is  maintained 
appropriately  during  the  whole  trial. 

Difficulties  in  achieving  the  double-blind 
ideal  can  arise  because:  (1)  The  treatments 
may  be  of  a  completely  different  nature,  for 
example,  surgery  and  drug  therapy:  (2)  two 
drugs  may  have  different  formulations  and, 
although  they  could  be  made 
indistinguishable  by  the  use  of  capsules, 
changing  the  formulation  might  also  change 
the  pharmacokinetic  and/or 
pharmacodynamic  properties,  so  that 
bioequivalence  of  the  formulations  may  need 
to  be  established:  (3)  the  daily  pattern  of 
administration  of  two  treatments  may  differ. 
One  way  of  achieving  double-blind 
conditions  under  these  circumstances  is  to 
use  a  "double  dummy"  technique.  This 
technique  may  sometimes  force  an 
administration  scheme  that  is  sufficiently 
unusual  to  influence  adversely  the 
motivation  and  compliance  of  the  subjects. 
Ethical  difficulties  may  also  interfere  with  its 
use  when,  for  example,  it  entails  dummy 


operative  procedures.  Nevertheless,  extensive 
efforts  should  be  made  to  overcome  these 
difficulties. 

In  some  clinical  trials,  although  double 
blinding  is  planned,  it  may  be  partially 
compromised  by  apparent  treatment  induced 
effects.  In  such  cases,  blinding  may  be 
improved  by  blinding  investigators  to  certain 
test  results  (e.g.,  selected  clinical  laboratory 
measures).  Similar  approaches  (see  below)  to 
minimizing  bias  in  open-label  trials  should 
be  considered  in  trials  where  unique  or 
specific  treatment  effects  may  lead  to 
unblinding  individual  patients. 

If  a  double-blind  trial  is  not  feasible,  then 
the  single-blind  option  should  be  considered. 
In  some  cases  only  an  open-label  trial  is 
practically  or  ethically  possible.  Single-blind 
and  open-label  trials  provide  additional 
flexibility,  but  it  is  pMlicularly  important 
that  the  investigator's  knowledge  of  the  next 
treatment  should  not  influence  the  decision 
to  enter  the  subject:  this  decision  should 
precede  knowledge  of  the  randomized 
treatment.  Also,  under  either  of  these 
circimutances,  clinical  assessments  should 
be  made  by  medical  staff  who  are  not 
involved  in  treating  the  subjects  and  who 
remain  blind  to  treatment.  In  single-blind  or 
open-label  trials,  every  effort  should  be  made 
to  minimize  the  various  known  sources  of 
Ihss  and  primary  variables  should  be  as 
objective  as  possible.  The  reasons  for  the 
degree  of  blinding  adopted,  as  well  as  steps 
taken  to  minimize  bias  by  other  means, 
should  be  explained  in  the  protocol. 

Breaking  the  blind  (for  a  single  subject) 
should  be  considered  only  when  knowledge 
of  the  treatment  assignment  is  deemed 
essential  by  the  subject's  physician  for  the 
subject's  care.  Any  intentional  or 
unintentional  breaking  of  the  blind  should  be 
reported  and  explained  at  the  end  of  the  trial, 
irres{>ective  of  the  reason  for  its  occurrence. 
The  procedure  and  timing  for  revealing  the 
treatment  assignments  should  be 
documented. 

In  this  document,  the  blind  review  of  data 
refers  to  the  checking  of  data  during  the 
period  of  time  between  trial  completion  (the 
last  observation  on  the  last  subject)  and  the 
breaking  of  the  blind.  If  specific  sponsor  staff 
need  to  be  unblinded  during  this  pieriod  to 
ensure  the  integrity  of  the  database  or  the 
suitability  of  statistical  assumptions, 
appropriate  SOP's  should  be  developed  to 
describe  how  the  treatment  code  will  be 
protected  from  broader  dissemination. 

2.3.2  Randomization 

Randomization  introduces  a  deliberate 
element  of  chance  into  the  assignment  of 
treatments  to  subjects  in  a  clinical  trial. 
During  subsequent  analysis  of  the  trial  data, 
it  provides  a  sound  statistical  basis  for  the 
quantitative  evaluation  of  the  evidence 
relating  to  treatment  effects.  It  also  tends  to 
produce  treatment  groups  in  which  the 
distributions  of  prognostic  fectors  (known 
and  unknown)  are  similar.  In  combination 
with  blinding,  randomization  helps  to  avoid 
possible  bias  in  the  selection  and  allocation 
of  subjects  arising  from  the  predictability  of 
treatment  assignments. 

The  randomization  schedule  of  a  clinical 
trial  documents  the  random  allocation  of 
treatments  to  subjects.  In  the  simplest 


situation,  it  is  a  sequential  list  of  treatments 
(or  treatment  sequences  in  a  crossover  trial) 
or  corresponding  codes  by  subject  number. 
The  logistics  of  some  trials,  such  as  those 
with  a  screening  phase,  may  make  mattera 
more  complicated,  but  the  unique 
preplanned  assignment  of  treatment,  or 
treatment  sequence,  to  subject  should  be 
clear.  Different  trial  designs  should  have 
different  procedures  for  generating 
randomization  schedules.  The  randomization 
schedule  should  be  capable  of  being 
reproduced  (if  the  need  arises).  Whenever 
possible,  this  should  be  accomplished 
through  the  use  of  the  same  random  number 
table,  or  the  same  computer  routine  and  seed 
for  its  random  number  generator. 

Although  unrestricted  randomization  is  an 
acceptable  approach,  some  advantages  can 
generally  be  gained  by  randomizing  subjects 
in  blocks.  This  helps  to  increase  the 
comparability  of  the  treatment  groups 
particularly  when  subject  characteristics  may 
change  over  time,  as  a  result,  for  example,  of 
changes  in  recruitment  policy.  It  also 
provides  a  better  guarantee  that  the  treatment 
groups  will  be  of  nearly  equal  size.  In  cross- 
over trials,  it  provides  the  means  of  obtaining 
balanced  designs  with  their  greater  efficiency 
and  easier  interpretation.  Care  should  be 
taken  to  choose  block  lengths  that  are 
sufficiently  short  to  limit  possible  imbalance, 
but  long  enough  to  avoid  predictability 
towards  the  end  of  the  sequence  in  a  block. 
Investigators  should  generally  be  blind  to  the 
block  length;  the  use  of  two  or  more  block 
lengths,  randomly  selected  for  each  block, 
can  achieve  the  same  purpose.  (Theoretically, 
in  a  double-blind  trial  predictability  does  not 
matter,  but  the  pharmacological  effects  of 
drugs  often  provide  the  opportunity  for 
intelligent  guesswork.) 

In  multicenter  trials,  the  randomization 
procedures  should  be  organized  centrally.  It 
is  advisable  to  have  a  separate  random 
scheme  for  each  center,  i.e.,  to  stratify  by 
center  or  to  allocate  several  whole  blocks  to 
each  center.  More  generally,  stratification  by 
important  prognostic  factors  measured  at 
baseline  (e.g.,  severity  of  disease,  age,  sex, 
etc.)  may  sometimes  be  valuable  in  order  to 
promote  balanced  allocation  within  strata; 
this  has  greater  potential  benefit  in  small 
trials.  The  use  of  more  than  two  or  three 
stratification  factors  is  rarely  necessary,  is 
less  successful  at  achieving  balance,  and  is 
logistically  troublesome.  Where  it  is 
necessary,  the  use  of  a  dynamic  allocation 
procedure  (see  below)  may  help  to  achieve 
balance  across  all  factors  simultaneously, 
provided  the  rest  of  the  trial  procedures  can 
be  adjusted  to  accommodate  an  approach  of 
this  type. 

The  next  subject  to  be  randomized  into  a 
study  should  always  receive  the  treatment 
corresponding  to  the  next  free  number  in  the 
appropriate  randomization  schedule  (in  the 
res[>ective  stratum,  if  randomization  is 
stratified).  The  appropriate  number  and 
associated  treatment  for  the  next  subject 
should  only  be  allocated  when  entry  of  that 
subject  to  tiie  randomized  part  of  the  trial  has 
been  confirmed.  These  tasks  will  normally  be 
carried  out  by  staff  at  the  investigator's 
center,  who  mil  then  dispense  the  relevant 
blinded  trial  supplies.  Details  of  the 


randomization  which  facilitate  predictability 
(e.g.,  block  length)  should  not  be  contained 
in  the  study  protocol.  The  randtxnization 
schedule  itaelf  should  be  filed  securely  by 
the  sponsor  or  an  independent  p«ty  in  a 
manner  that  ensures  that  blindness  is 
properly  maintained  throughout  the  trial. 
Access  to  the  randomization  schedule  during 
the  trial  should  take  into  account  the 
possibility  that,  in  an  emergency,  the  blind 
may  have  to  be  broken  for  any  subject,  either 
paitially  or  completely.  The  procedure  to  be 
followed,  the  necessary  documentation,  and 
the  subsequent  treatment  and  assessment  of 
the  subject  should  all  be  described  in  the 
protocol. 

Dynamic  allocation  is  an  alternative 
randomization  procedure  in  which  the 
allocation  of  treatment  to  a  subject  is 
influenced  by  the  current  balance  of 
allocated  treatments  and,  in  a  stratified  trial, 
by  the  stratiun  to  which  the  subject  belongs 
and  the  balance  writhin  that  stratum.  Every 
effort  should  be  made  to  retain  the  double- 
blind  status  of  the  trial.  For  example, 
knowledge  of  the  treatment  code  may  be 
restricted  to  a  central  trial  office  from  where 
the  dynamic  allocation  is  controlled, 
generally  through  telephone  contacL  This  in 
turn  permits  additional  checks  of  eligibility 
criteria  and  establishes  entry  into  the  trial, 
features  that  can  be  valuable  in  certain  types 
of  multicenter  trials.  The  usual  system  of 
prepacking  and  labeling  drug  supplies  for 
double-blind  trials  can  then  be  followed,  but 
the  order  of  their  use  is  no  longer  sequential. 
It  is  desirable  to  use  appropriate  computer 
algorithms  to  keep  personnel  at  the  central 
trial  office  blind  to  the  treatment  code.  The 
complexity  of  the  logistics  and  piotential 
impact  on  the  analysis  should  be  carefully 
evaluated  when  considering  dynamic 
allocation. 

m.  Study  DesigD  Consideratioiu 

3.1  Study  Configuration 

3.1.1  Parallel  Group  Design 

The  most  common  clinical  trial  design  for 
confirmatory  trials  is  the  parallel  group 
design  in  which  subjects  are  randomized  to 
one  of  two  or  more  arms,  each  arm  being 
allocated  a  diffsrant  treatment.  These 
treatments  will  include  the  investigational 
product  at  one  or  more  doses,  and  one  or 
more  control  treatments,  such  as  placebo 
and/or  an  active  comparator.  The 
assumptions  underlying  this  design  are  less 
complex  than  for  most  other  designs. 
However,  there  may  be  additional  features  of 
the  design  which  complicate  the  analysis  and 
interpretation  (e.g.,  covariates,  repeated 
measurements  over  time,  interactions 
between  design  fectors,  protocol  violations, 
dropouts,  and  withdrawids). 

3.1.2  Cross-Over  Design 

In  the  dots-ovar  design,  each  subject  is 
randomizad  to  a  sequence  of  two  or  mora 
treatments  and  hence  acts  as  his  own  control 
for  treatment  comparisons.  This  simple 
maneuver  is  attractive  primarily  becauae  it 
reduces  the  nomber  of  subjects  and,  usually, 
the  number  of  assessments  needed  to  achieve 
a  specific  power,  scanetimes  to  a  marked 
extent  In  the  simplest  2x2  ctoes-over  design, 
each  subject  receives  eech  of  twro  treatments 


in  randomized  order  in  two  successive 
treatment  periods,  often  separated  by  a 
washout  period.  The  most  conunon  extension 
of  this  entails  comparing  d(>2)  treatments  in 
n  periods,  eech  subject  receiv^  all  n 
treatments.  Numerous  variations  exist,  sudi 
as  designs  in  which  each  subject  receives  a 
subset  of  n(>2)  treatments,  or  designs  in 
which  treatments  an  repeated  wiUiin  a 
subject 

C^oss-over  designs  have  a  number  of 
problems  which  can  invalidate  their  results. 
The  chief  difficulty  concerns  carryover,  that 
is,  the  residual  influence  (rf  treatments  in 
subsequent  treatment  periods.  In  an  additive 
model,  the  effiect  of  unequal  carryover  will  be 
to  bias  direct  treatment  comparisons.  In  the 
2x2  design,  the  relevant  contrast  cannot  be 
statistically  distinguished  from  the 
interaction  between  treatment  and  period, 
and  the  test  for  either  of  these  lacks  power 
because  it  is  a  "between  sul^ect"  contrast 
This  problem  is  less  acute  in  higher  order 
designs,  but  cannot  be  entirely  dismissed. 

Therefore,  when  the  cross-over  design  is 
used,  it  is  important  to  avoid  carryover.  This 
is  best  done  by  selective  and  careful  use  of 
the  design  on  the  basis  of  adequate 
knowledge  of  both  the  disease  area  and  the 
new  medication.  The  disease  imder  study 
should  be  chronic  and  stable.  The  relevant 
effiects  of  the  medication  should  develop 
fully  within  the  treatment  period.  The 
washout  periods  should  be  sufficiently  long 
for  complete  reversibility  of  drug  effect.  The 
fact  that  these  conditions  are  likely  to  be  met 
should  be  established  in  advance  of  the  trial 
by  means  of  prior  information  and  data. 

A  conmion,  and  generally  satisfactory,  use 
of  the  2x2  cross-over  design  is  to  demonstrate 
the  bioequivalence  of  two  formulations  of  the 
same  medication.  In  this  particular 
application  in  healthy  volunteers,  carryover 
effects  on  the  relevant  pharmacokinetic 
variable  are  rather  unlilcely  to  occur  if  the 
wash-out  time  between  the  two  periods  is 
sufficiently  long.  However,  it  is  still 
important  to  check  this  assumption  during 
analysis  on  the  basis  of  the  data  obtained,  for 
example,  by  demonstrating  that  no  drug  is 
detectable  at  the  start  of  each  period. 

There  are  additional  problems  that  need 
careful  attention  in  cross-over  trials.  The 
most  notable  of  these  are  the  complications 
of  analysis  and  interpretation  arising  from 
the  loss  of  subjects.  Also,  the  potential  for 
carryover  leads  to  difficulties  in  assigning 
adverse  events  that  occur  in  later  treatment 
periods  to  the  appropriate  treatment.  These 
and  other  issues  are  described  in  the  ICH  E4 
topic  on  "Dose-Response  Information  to 
Support  Drug  Registration."  The  cross-over 
design  should  generally  be  restricted  to 
situations  where  losses  of  subjects  from  the 
trial  are  expected  to  be  small. 

3.1.3  Factorial  Designs 

In  a  fectorial  design,  two  or  more 
treatments  are  evaluated  simultaneously  in 
the  same  set  of  subjects  through  the  use  of 
varying  combinations  of  the  tieatmeots.  The 
simplmt  example  is  the  2x2  fectorial  design 
in  which  subjects  an  randomly  allocated  to 
one  of  the  four  possible  combinations  of  two 
treatments,  A  and  B.  These  are:  A  alone;  B 
alone;  both  A  and  B;  neither  A  nor  B.  In 
many  cases  this  design  is  used  for  the 


specific  purpose  of  examining  the  interaction 
of  A  and  B.  The  statistical  test  of  interaction 
is  model  dependent  and  may  lack  power  to 
detect  an  interaction  if  the  sample  size  %vas 
calculated  based  on  the  test  for  main  effects. 
This  consideration  is  important  when  this 
design  is  used  for  examining  the  joint  effects 
of  A  and  B,  in  particvtlar,  if  the  treatments  an 
likely  to  be  used  together. 

Another  important  use  of  the  factorial 
design  is  to  establish  the  dose-response 
characteristics  of  a  combination  product,  e.g., 
one  combining  treatments  C  and  D, 
especially  when  the  efficacy  of  each 
monotherapy  has  been  established  at  some 
dose  in  prior  studies.  A  number,  m,  of  doses 
of  C  is  selected,  usually  including  a  zero  dose 
(placebo),  and  a  similar  number,  n,  of  doses 
of  D.  The  full  design  then  consists  of  mn 
treatment  groups,  each  receiving  a  different 
combination  of  doses  of  C  and  D.  The 
resulting  estimate  of  the  response  surfece 
may  then  be  used  to  help  identify  an 
appropriate  combination  of  doses  of  C  and  D' 
for  clinical  use. 

In  some  cases,  the  2x2  design  may  be  used 
to  make  efficient  use  of  clinical  trial  subjects 
by  evaluating  the  efficacy  of  the  two 
treatments  with  the  same  number  of  subjects 
as  would  be  required  to  evaluate  the  efficacy 
of  either  one  alone.  This  strategy  has  proved 
to  be  particularly  valuable  for  very  large 
mortality  studies.  The  efficiency  of  this 
approach  depends  upon  the  absence  of 
interaction  between  treatments  A  and  B  so 
that  the  effects  of  A  and  B  on  the  primary 
efficacy  variables  follow  an  additive  model, 
hence  the  e^ct  of  A  is  virtually  identical 
whether  or  not  it  is  additional  to  the  effect 
of  B.  As  for  the  cross-over  trial,  evidence  that 
this  condition  is  likely  to  be  met  should  be 
established  in  advance  of  the  trial  by  means 
of  prior  information  and  data. 

3.2  Multicenter  Trials 

Multicenter  trials  are  carried  out  for  two 
main  reasons.  Pint,  a  multicenter  trial  is  an 
accepted  way  of  evaluating  a  new  medication 
more  efficientljr;  under  some  circumstances, 
it  may  present  the  only  practical  means  of 
accruing  sufficient  subjects  to  satisfy  the  trial 
objective  within  a  reasonable  timeframe. 
Multicenter  trials  of  this  natiue  may,  in 
principle,  be  carried  out  at  any  stage  of 
clinical  development  They  may  have  several 
centera  with  a  large  number  of  subjects  per 
center  or,  in  the  caae  of  a  rare  disease,  they 
may  have  a  large  number  of  centers  with  very 
few  subjects  per  center. 

Second,  a  trial  may  be  designed  as  a 
multicenter  (and  muhi-investigator)  trial 
primarily  to  provide  a  better  basis  for  the 
subsequent  generalization  of  its  findings. 
This  arises  from  the  possibility  of  recruiting 
the  subjects  from  a  wider  population  and  of 
administering  the  medication  in  a  broader 
range  of  clinical  settings,  dius  presenting  an 
experimental  situation  that  is  man  typical  of 
future  use.  In  this  case,  the  involvement  of 
a  number  of  investigaton  also  gives  the 
potential  for  a  wider  range  of  clinical 
judgement  concerning  the  value  of  the 
medication.  Such  a  trial  would  be  a 
confirmatory  trial  in  the  later  phases  of  drug 
development  and  would  be  likely  to  involve 
a  large  number  of  investigators  and  centen. 
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It  might  fometiniM  be  conducted  in  a 
number  of  different  countries  to  facilitate 
generalizability  even  further. 

If  a  multiceoter  trial  is  to  be  meaningfully 
interpreted  and  extrapolated,  then  the 
manner  in  which  the  protocol  is 
implemented  should  be  clear  and  similar  at 
all  canters.  Furthermore,  the  usual  sample 
size  and  power  calculations  depend  upon  the 
assumption  that  the  differences  between  the 
compMied  treatments  in  the  centers  are 
unbiased  estimates  of  the  same  quantity.  It  is 
important  to  design  the  common  protocol 
and  to  conduct  the  trial  mth  this  background 
in  mind.  Procedures  should  be  standardized 
as  completely  as  possible.  Variation  of 
evaluation  criteria  and  schemes  can  be 
reduced  by  investigator  meetings,  by  the 
training  of  [wnonnel  in  advance  of  the  study, 
and  by  careful  monitoring  during  the  study. 
Good  design  should  generally  aim  to  achieve 
the  same  distribution  of  subiects  to 
treatments  within  each  center  and  good 
management  should  maintain  this  design 
objective.  Trials  which  avoid  excessive 
variation  in  the  numbers  of  subjects  per 
center  and  trials  which  avoid  a  few  very 
small  centers  have  advantages  if  it  is  later 
fiouad  necessary  to  examine  the  heterogeneity 
of  the  treatment  efEsct  from  center  to  center, 
because  they  reduce  the  differences  between 
different  weighted  estimates  of  the  treatment 
effect.  (This  point  does  not  apply  to  trials  in 
which  all  centers  are  very  small  and  in  which 
center  does  not  feature  in  the  analysis.) 
Failure  to  take  these  precautions,  combined 
with  doubts  about  the  homogeneity  of  the 
results,  may.  in  severe  cases,  reduce  the 
value  of  a  multicenter  trial  to  such  a  degree 
that  it  cannot  be  regarded  as  giving 
convincing  evidence  for  the  sponsor's  claims. 

In  the  simplest  multicenter  trial,  each 
investigator  will  be  responsible  for  the 
subjects  recruited  at  one  hospital,  so  that 
"center"  is  identified  imiquely  by  either 
investigator  or  hospital.  In  many  trials, 
ho%vever,  the  situation  is  more  complex.  One 
investigator  may  recruit  subjects  &om  several 
hospitals:  one  investigator  may  represent  a 
team  of  clinicians  (subinvestigators)  who  all 
recruit  subjects  from  their  own  clinics  at  one 
hospital  or  at  several  associated  hospitals. 
Whenever  there  is  room  Cor  doubt  about  the 
definition  of  center  in  a  statistical  model,  the 
statistical  section  of  the  protocol  (see  section 
S.l)  should  dearly  de&ne  the  term  (e.g,  by 
investigator,  location,  or  region)  in  the 
context  of  the  particular  trial.  In  moat 
instances,  centers  can  be  satisfactorily 
defined  through  the  investigators.  (01 
Guideline  E6  provides  relevant  guidance  in 
this  respect)  In  cases  of  doubt,  the  aim 
should  be  to  define  centers  to  achieve 
homogeneity  in  the  important  fiKtors 
affacting  the  measurements  of  the  primary 
variablM  and  the  influence  of  the  treatments. 
Any  rules  for  combining  centers  in  the 
analysis  should  be  justified  and  specified 
prospectively  in  the  protocol  whne  poasible. 
but  in  any  case  decisions  concerning  this 
ap[»oech  should  always  be  taken  blind  to 
treatment,  for  example,  at  the  time  of  the 
blind  review.  It  is  sometimes  poesible  to 
characterize  the  centers  by  historical 
maaaures  of  reeponae  to  the  coatrol  tieaunent 
or  to  otbar  staadud  IfsatwaBN,  aod  tUa 


information  may  help  to  support  decisions 
concerning  the  comDination  of  centers  for 
analysis. 

The  statistical  model  to  be  adopted  for  the 
comparison  of  treatments  should  be 
described  in  the  protocol.  The  main 
treatment  effect  may  be  investigated  first 
using  a  model  that  allows  for  center 
differences,  but  does  not  include  a  term  for 
center  by  treatment  interaction.  In  the 
absence  of  a  true  center  by  treatment 
interaction,  the  routine  inclusion  of 
interaction  terms  in  the  model  reduces  the 
efficiency  of  the  test  for  the  main  effects.  In 
the  presence  of  a  true  center  by  treatment 
interaction,  the  interpretation  of  the  main 
treatment  effect  is  controversial. 

In  some  studies,  for  example,  some  large 
mortality  studies  with  very  few  subjects  per 
center,  there  may  be  no  reason  to  expect  the 
canters  to  have  any  influence  on  the  primary 
or  secondary  variables  because  they  are 
unlikely  to  represent  influences  of  clinical 
importance.  In  other  studies,  it  may  be 
recognized  from  the  start  that  the  limited 
numbers  of  subjects  per  center  will  make  it 
impracticable  to  include  the  center  effects  in 
the  statistical  model.  In  these  cases,  it  is  not 
appropriate  to  include  a  term  for  center  in 
the  model,  because  in  this  situation 
randomization  is  rarely  stratified  by  center. 

If  positive  treatment  effects  are  found  in  a 
trial  with  appreciable  numbers  of  subjects 
per  center,  there  should  generally  be  a 
subsequent  exploration  of  treatment  by 
center  interaction,  as  this  may  affect  the 
generalizability  of  the  conclusions.  Marked 
treatment  by  center  interaction  may  be 
identified  by  graphical  display  of  the  results 
of  individual  centers  or  by  analytical 
methods,  such  as  a  significance  test  of  the 
interaction.  When  using  such  a  statistical 
significance  test,  it  is  important  to  recognize 
that  this  generally  has  low  power  in  a  trial 
designed  to  detect  the  main  effect  of 
treatment. 

If  a  treatment  by  centM  interaction  is 
found,  this  should  be  interpreted  with  care 
and  vigorous  attempts  should  be  made  to 
find  an  explanation  in  terms  of  other  features 
of  trial  management  or  subject 
characteristics.  Such  an  explanation  will 
usually  define  the  appropriate  further 
analysis  and  interpretation.  In  the  absence  of 
an  explanation,  marked  quantitative 
interactions  imply  that  alternative  estimates 
of  the  treatment  effect  may  be  needed,  giving 
different  weights  to  the  centers,  in  order  to 
substantiate  the  robustness  of  the  estimates  of 
treatment  efbct  It  is  even  more  important  to 
imderstand  the  basis  of  any  marked 
qualitative  interactions,  and  fiiilure  to  find  an 
explanation  may  necessitate  further  clinical 
trials  before  the  treatment  effect  can  be 
reliably  predicted. 

3.3  Type  of  Comparison 

3.3.1  Trials  to  Show  Superiority 

Scientifically,  efficacy  is  most 
convincingly  established  by  demonstrating 
superiority  to  placebo  in  a  placabo-contioUed 
trial,  by  showing  superiority  to  an  active 
control  treatment,  or  by  demoiutrating  a 
doaa  raeponaa  relationship.  This  type  of  trial 
is  lahiiad  to  as  a  "superiority"  trial  (sae 
I  S^3).  In  this  guideline,  supariocity 


trials  are  generally  assumed  unless  explicitly 
stated  otherwise. 

For  serious  illnesses,  when  a  therapeutic 
treatment  that  has  been  shown  to  be 
efficacious  by  superiority  triaUs)  exists,  a 
placebo-controlled  trial  may  be  considered 
unethical.  In  that  case,  the  scientifically 
sound  use  of  the  active  control  should  be 
considered.  The  appropriateness  of  placebo 
control  versus  active  control  should  be 
considered  on  a  study-by-study  basis. 

3.3.2  Trials  to  Show  Equivalence  or 
Noninferiority 

In  some  cases,  an  investigational  product  is 
compmred  to  a  reference  treatment  without 
the  objective  of  showing  superiority.  This 
type  of  trial  is  divided  into  two  major 
categories  according  to  its  objective;  one  is  an 
"equivalence"  trial  and  the  other  is  a 
"noninferiority"  trial. 

Bioequivalenca  trials  foil  into  the  former 
category.  In  some  situations,  clinical 
equivalence  trials  are  also  undertaken  for 
other  regulatory  reasons,  such  as 
demonstrating  the  clinical  equivalence  of  a 
generic  product  to  the  marketed  product 
when  the  compound  is  not  absorbed  and 
therefore  not  present  in  the  blood  stream. 

Many  active  control  trials  are  designed  to 
show  that  the  efficacy  of  an  investigational 
product  is  no  worse  than  that  of  the  active 
comparator,  and  hence  fall  into  the  latter 
category.  Another  possibility  is  a  "relative 
potency  assay,"  which  is  a  study  where 
multiple  doses  of  the  investigational  drug  an 
compared  with  the  recommended  dose  or 
multiple  doses  of  the  standard  drug. 

Active  control  equivalence  or 
noninferiority  trials  may  also  incorporate  a 
placebo,  thus  pursuing  multiple  goals  in  one 
trial,  for  example,  establishing  superiority  to 
placebo,  thereby  validating  the  study  design 
and  evaluating  the  degree  of  similarity  of 
efficacy  and  safety  to  the  active  comparator. 
There  are  well-known  limitations  associated 
with  the  use  of  the  active  control  equivalence 
(or  noninferiority)  trials  that  do  not 
incorporate  a  placebo.  These  relate  to  the 
implicit  lack  of  any  measure  of  internal 
validity  (in  contrast  to  superiority  trials), 
thus  rnaking  external  validation  necessary. 
The  equivalence  (or  noninferiority)  trial  is 
not  conservative  in  nat\ire,  so  many  flaws  in 
the  design  or  conduct  of  the  trial  will  tend 
to  bias  the  results  towards  a  conclusion  of 
equivalence.  For  these  reasons,  the  design 
features  of  such  trials  should  receive  special 
attention. 

Active  comparators  should  be  chosen  with 
cara.  An  example  of  a  suitable  active 
comparator  would  be  a  widely  used  therapy 
whose  efficacy  in  the  relevant  indication  has 
been  clearly  established  and  quantified  in 
well-designed  and  well-documented 
superiority  trial(s)  and  that  can  be  reliably 
expected  to  exhibit  similar  efficacy  in  the 
contemplated  active  control  study.  To  this 
and,  the  new  trial  should  have  the  same 
important  design  features  (primary  variables, 
the  dose  of  the  active  comparator,  ali^bility 
criteria,  etc.)  as  the  previously  conducted 
superiority  trials  in  which  the  active 
comparator  clearly  demonstrated  clinically 
relevant  efficacy. 

It  is  vital  that  the  protocol  of  a  trial 
daaigiiad  to  damoastiala  aquivalenoa  or 


noninferiority  contain  a  clear  statement  that 
this  is  its  explicit  intention.  An  equivalence 
margin  should  be  specified  in  the  protocol; 
this  margin  is  the  largest  difference  which 
can  be  judged  as  being  clinically  acceptable. 
For  the  active  control  equivalence  trial,  both 
the  upper  and  the  lower  equivalence  mnfginy 
are  needed,  while  for  the  active  control  non- 
inferiority  trial,  only  the  lower  margin  is 
needed.  There  should  be  clinical  justification 
for  the  choice  of  equivalence  margins. 

Statistical  analysis  is  generally  based  on 
the  use  of  confidence  intervals  (see  section 
5.5).  For  equivalence  trials,  the  two-sided  1- 
2a  (alpha)  confidence  limits  should  be  used. 
Equivalence  is  inferred  when  the  entire 
confidence  interval  falls  within  the 
equivalence  margins.  This  is  equivalent  to 
the  method  of  using  two  simultaneous  one- 
sided tests  to  test  the  (composite)  null 
hypothesis  that  the  treatment  di&rence  is 
outside  of  the  equivalence  margins  versus  the 
(composite)  alternative  that  the  treatment 
difference  is  within  the  limits.  With  this 
method,  the  Type  I  error  is  controlled  at  a 
level  of  OL  For  noninferiority  trials,  the  one- 
sided 1-a  interval  should  be  used.  The 
confidence  interval  approach  has  a  one-sided 
hypothesis  test  counterpart  testing  the  null 
hypothesis  that  the  treatment  difference 
(investigational  product  minus  control)  is 
equal  to  the  lower  equivalence  margin  versus 
the  alternative  that  the  treatment  difference 
is  greater  than  the  lower  equivalence  margin. 
Sample  size  calculations  should  be  based  on 
these  methods  (see  section  3.5).  The  choice 
of  a  should  be  a  consideration  separate  from 
the  choice  of  a  one-sided  at  two-sided  test. 

It  is  inappropriate  to  conclude  equivalence 
or  noninferiority  based  on  observing  a 
nonsignificant  test  result  of  the  null 
hypothesis  that  there  is  no  difference 
between  the  investigational  product  and  the 
active  comparator. 

There  are  also  special  issues  in  the  choice 
of  analysis  sets.  Subjects  who  withdraw  or 
drop  out  of  the  treatment  group  or  the 
comparator  group  will  tend  to  have  a  lack  of 
response,  hence  the  analysis  of  all 
randomized  subjects  may  be  biased  toward  ' 
demonstrating  equivalence  (see  section 
5.2.3). 

3.3.3  Dose-Response  Designs 

How  response  is  related  to  the  dose  of  a 
new  investigational  product  is  a  question  to 
which  answers  may  be  obtained  in  all  phases 
of  development  and  by  a  variety  of 
approaches  (see  ICH  E4).  Dose-response 
studies  may  serve  a  number  of  objectives, 
among  which  the  following  are  of  particular 
importance:  The  confirmation  of  efficacy;  the 
investigation  of  the  shape  and  location  of  the 
dose-response  curve;  the  estimation  of  an 
appropriate  starting  dose;  the  identification 
of  optimal  strategies  for  individual  dose 
adjustments:  the  determination  of  a  maximal 
dose  be3rond  which  additional  benefit  would 
be  unlikely  to  occur.  These  objectives  should 
be  addressed  using  the  data  collected  at  a 
number  of  doses  under  investigation, 
including  a  placebo  (zero  dose)  wherever 
appropriate.  For  this  purpose,  the  application 
of  estimation  procedures,  including  the 
cooatruction  of  confidence  intervals  and  of 
graphical  methods  is  as  important  as  the  use 
of  statistical  tests.  The  hypothesis  tests  that 


an  used  may  need  to  be  tailored  to  the 
natural  mtiering  of  doses  or  to  particular 
questions  regarding  the  shape  of  the  dose- 
response  curve  (e.g.,  monotonicity).  The 
details  of  the  pUimed  statistical  procedures 
should  be  given  in  the  protocol. 

3.4  C^XHip  Sequential  Designs 

Group  sequential  designs  are  used  to 
facilitate  the  conduct  of  interim  analysis  (see 
section  4.5).  While  group  sequential  designs 
are  not  the  only  acceptable  types  of  designs 
permitting  interim  analysis,  they  are  the  most 
commonly  applied  because  it  is  more 
practicable  to  assess  grouped  subject 
outcomes  at  periodic  intervals  during  the 
trial  than  on  a  continuous  basis  as  data  from 
each  subject  become  available.  The  statistical 
methods  should  be  fully  specified  in  advance 
of  the  availability  of  information  on 
treatment  outcomes  and  subject  treatment 
assignments  (i.e.,  blind  breaking,  see  section 
4.5).  An  independent  data  monitoring 
committee  (lOMC)  may  be  used  to  conduct 
the  interim  analysis  of  data  arising  from  a 
group  sequential  design  (see  section  4.6). 
While  the  design  has  been  most  vridely  and 
successfully  used  in  large,  long-term  trials  of 
mortality  or  major  nonfatal  endpoints,  its  use 
is  growing  in  other  circumstances.  In 
particular,  it  is  recognized  that  safety  must  be 
monitored  in  all  trials,  therefore,  the  need  for 
formal  procedures  to  cover  early  stopping  for 
safety  reasons  should  always  be  considered. 

3.5  Sample  Size 

The  number  of  subjects  in  a  clinical  trial 
should  always  be  large  enough  to  provide  a 
reliable  answer  to  the  questions  addressed. 
This  number  is  usually  determined  by  the 
primary  objective  of  the  trial.  If  the  sample 
size  is  determined  on  some  other  basis,  this 
should  be  made  clear  and  justified.  For 
example,  a  trial  sized  on  the  basis  of  safety 
questions  or  requirements  may  need  larger 
numbers  of  subjects  than  one  sized  on  the 
basis  of  efficacy  questions.  (See,  for  example, 
ICH  ElA  "Population  Exposure:  The  Extent 
of  Population  Exposure  to  Assess  Clinical 
Safety.") 

when  determining  the  appropriate  sample 
size,  the  following  items  should  be  specified: 
A  primary  variable;  the  test  statistic;  the  null 
hypothesis;  the  alternative  ("working") 
hjrpothesis  at  the  chosen  dose(s)  (embodying 
consideration  of  the  treatment  difiierence  to 
be  detected  or  rejected  at  the  dose  and  in  the 
subject  population  selected);  the  probability 
of  erroneously  rejecting  the  null  hypothesis 
(the  Type  I  error)  and  Ae  probability  of 
erroneously  failing  to  reject  the  null 
hypothesis  (the  Type  II  error);  as  well  as  the 
approach  to  dealing  with  treatment 
withdrawals  and  protocol  violations.  In  some 
instances,  the  event  rate  is  of  primary  interest 
for  evaluating  power,  and  assumptions 
should  be  made  to  extrapolate  from  the 
required  number  of  events  to  the  eventual 
sample  size  for  the  trial. 

The  method  by  which  the  sample  size  is 
calculated  should  be  given  in  the  protocol, 
together  with  the  estimates  of  any  quantities 
used  in  the  calculations  (such  as  variances, 
mean  values,  response  rates,  event  rates, 
difference  to  be  detected).  The  basis  of  these 
estimates  should  also  be  given.  It  is 


important  to  investigate  the  sensitivity  of  the 
sample  size  estimate  to  a  variety  of 
deviations  from  these  asstmiptions  and  this 
may  be  facilitated  by  providing  a  range  of 
sample  sizes  appropriate  for  a  reasonable 
range  of  deviations  from  assumptions.  In 
confirmatory  studies,  assumptions  should 
normally  be  based  on  published  data  or  on 
the  results  of  earlier  studies.  The  treatment 
difiierence  to  be  detected  may  be  based  on  a 
judgement  concerning  the  minimal  effect  that 
has  clinical  relevance  in  the  management  of 
patients  or  on  a  judgement  concerning  the 
anticipated  effect  of  the  new  treatment, 
where  this  is  larger.  Conventionally,  the 
probability  of  Type  1  error  is  set  at  5  percent 
or  less  or  as  dictated  by  any  adjustments 
made  necessary  for  multiplicity 
considerations:  the  precise  choice  is 
influenced  by  the  prior  plausibility  of  the 
hypothesis  under  test  and  the  desired  impact 
of  the  results.  The  probability-of  Type  II  error 
is  conventionally  set  at  20  percent  or  less;  it 
is  in  the  sponsor's  interest  to  keep  this  figure 
as  low  as  feasible,  esp>ecially  in  the  case  of 
studies  that  are  difficult  or  impossible  to 
repeat. 

Sample  size  calculations  should  refer  to 
the  number  of  subjects  required  for  the 
primary  analysis.  If  this  is  the  "all 
randomized  subjects"  set,  estimates  about  the 
effect  size  may  need  to  be  reduced  compared 
to  the  per  protocol  set.  This  is  due  to  the 
diluting  effect  of  the  inclusion  of  treatment 
withdrawals.  The  assumptions  of  variability 
may  also  need  to  be  revised. 

The  sample  size  of  an  equivalence  trial  or 
a  noninferiority  trial  (see  section  3.3.2) 
should  normally  be  based  on  the  objective  of 
obtaining  a  confidence  interval  for  the 
treatment  difference  that  shows  that  the 
treatments  differ  at  most  by  a  clinically 
acceptable  difference.  For  equivalence  trials, 
the  power  is  usually  assessed  at  a  true 
difference  of  zero  but  can  be  underestimated 
if  the  true  difference  is  not  zero.  For 
noninferiority  trials,  the  power  is  usually 
assessed  at  an  expected  (nonzero)  difference, 
but  can  be  underestimated  if  the  true 
difference  is  less  than  expected.  The  choice 
of  a  "clinically  acceptable"  difference  needs 
justification,  and  may  be  smaller  than  the 
"clinically  relevant"  difference  referred  to 
above  in  the  context  of  superiority  trials 
designed  to  establish  that  a  difference  exists. 

The  sample  size  in  a  group  sequential  trial 
cannot  be  fixed  in  advance  because  it 
depends  upion  the  play  of  chance  in 
combination  with  ^e  chosen  stopping  rule 
and  the  true  treatment  difference.  The  design  , 
of  the  stopping  rule  should  take  into  account 
the  consequent  distribution  of  the  sample 
size,  usually  embodied  in  the  expected  and 
maximum  sample  sizes. 

When  event  rates  are  lower  than 
anticipated  or  variability  is  larger  than 
exp)ected,  methods  for  sample  size 
reestimation  are  available  without 
unblinding  data  or  making  treatment 
comparisons  (see  section  4.4). 

3.6  Data  Capture  and  Processing 

The  collection  of  data  and  transfer  of  data 
from  the  investigator  to  the  sp>onsor  can  taka 
place  through  a  variety  of  media,  including 
paper  case  record  forms,  remote  site 
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monitoring  systems,  medical  computer 
systems,  and  electronic  transfer.  Whatever 
data  captiire  instrument  is  used,  the  form  and 
content  of  the  information  collected  should 
be  in  full  accordance  with  the  protocol  and 
should  be  established  in  advance  of  the 
conduct  of  the  clinical  trial.  It  should  focus 
on  the  data  necessary  to  implement  the 
analysis  plan,  including  the  context  ^ 
information  (such  as  timing  assessments 
relative  to  dosing]  necessary  to  confirm 
protocol  compliance  or  identify  important 
protocol  deviations.  "Missing  values"  should 
be  distinguishable  from  the  "value  zero"  or 
"characteristic  absent." 

The  process  of  data  capture,  through  to 
database  finalization,  should  be  carried  out 
in  accordance  with  good  clinical  practice 
(GCP)  (see  ICH  E6,  section  5).  Specifically, 
timely  and  reliable  processes  for  recording 
data  and  rectifying  errors  and  omissions  are 
necessary  to  ensure  delivery  of  a  quality 
database  and  the  achievement  of  the  trial 
objectives  through  the  implementation  of  the 
analysis  plan. 

IV.  Study  CMiduct 

4.1  Trial  Monitoring 

Careful  conduct  of  a  clinical  trial  according 
to  the  protocol  has  a  major  impact  on  the 
credibility  of  the  results.  Careful  monitoring 
can  enstue  that  difficulties  are  noticed  early 
and  their  occiirrence  or  recurrence 
minimized. 

There  are  two  distinct  types  of  monitoring 
that  generally  characterize  confirmatory 
clinical  trials  sponsored  by  the 
pharmaceutical  industry.  Both  types  of  trial 
monitoring,  in  addition  to  entailing  di^rent 
staff  responsibilities,  involve  access  to 
different  types  of  study  data  and  information, 
thus  different  principles  apply  for  the  control 
of  potential  statistical  and  operational  bias. 

One  type  of  monitoring  concerns  the 
oversight  of  the  quality  of  the  trial,  including 
whether  the  protocol  is  being  followed, 
acceptability  of  data  being  accrued,  success 
of  planned  accrual  targets,  checking  the 
design  assumptions,  etc.  (see  sections  4.2  to 
4.4).  This  type  of  monitoring  does  not  require 
access  to  information  on  comparative 
treatment  effects,  nor  unblintUng  of  data,  and 
therefore  has  no  imp>act  on  Type  I  error.  The 
monitoring  of  a  trial  for  this  purpose  is  the 
responsibility  of  the  sponsor  and  can  be 
carried  out  by  the  sponsor  or  an  independent 
group  selected  by  the  sponsor.  The  period  for 
this  type  of  monitoring  usually  starts  with 
the  selection  of  the  study  sites  and  ends  with 
the  collection  and  cleaning  of  the  last 
subject's  data. 

Tlie  other  type  of  trial  monitoring  involves 
breaking  the  blind  to  make  treatment 
comparisons.  It  therefore  involves  the 
accruing  of  comparative  treatment  results, 
which  requires  that  a  protocol  (or  appropriate 
amendments  prior  to  a  first  analysis)  contain 
statistical  plans  to  prevent  certain  types  of 
bias.  This  ty{>e  of  trial  monitoring  involves 
unblinded  (i.e..  key  breaking)  access  to 
treatment  group  assignment  (actual  treatment 
assignment  or  identification  of  group 
assignment)  and  comparative  treatment 
group  summary  information.  This  type  of 
monitoring  is  discussed  in  sections  4.5  and 
4.6. 


4.2  Changes  in  Inclusion  and  Exclusion 
Criteria 

Inclusion  and  exclusion  criteria  should 
remain  constant,  as  specified  in  the  protocol, 
throughout  the  period  of  subject  recruitment. 
Occasionally,  however,  changes  may  be 
appropriate;  in  long-term  studies,  for 
example,  growing  medical  knowledge  either 
from  outside  the  trial  or  from  interim 
analyses  may  suggest  a  change  of  entry 
criteria.  Changes  may  also  result  from  the 
discovery  by  monitoring  staff  that  regular 
violations  of  the  entry  criteria  are  occurring, 
or  that  seriously  low  recruitment  rates  are 
due  to  over-restrictive  criteria.  Changes 
should  be  made  without  breaking  the  blind 
and  should  always  be  described  by  a  protocol 
amendment  that  should  cover  any  statistical 
consequences,  such  as  sample  size 
adjustments  arising  from  different  event 
rates,  or  modifications  to  the  analysis  plan, 
such  as  stratifying  the  analysis  according  to 
modified  inclusion/exclusion  criteria. 

4.3  Accrual  Hates 

In  studies  with  a  long  time-scale  for  the 
accrual  of  subjects,  the  rate  of  accrual  should 
be  monitored;  if  it  falls  appreciably  below  the 
projected  level,  the  reasons  should  be 
identified  and  remedial  actions  taken  to 
protect  the  power  of  the  trial  and  allay 
concerns  about  selective  entry  and  other 
aspects  of  quality.  In  a  multicenter  trial,  these 
considerations  apply  to  the  individual 
centers. 

4.4  Sample  Size  Adjustment 

In  long-term  trials,  there  will  usually  be  an 
opf>ortunity  to  check  the  assumptions -which 
underlie  the  original  design  and  sample  size 
calculations.  This  may  be  particularly 
important  if  the  trial  specifications  have  been 
made  on  preliminary  and/or  uncertain 
information.  An  interim  check  conducted  on 
the  blinded  data  may  reveal  that  overall 
respjonse  variances,  event  rates,  or  survival 
experience  are  not  as  anticipated.  A  revised 
sample  size  may  then  be  calculated  using 
suitably  modified  assumptions,  and  should 
be  justified  and  documented  in  a  protocol 
amendment  and  in  the  final  report.  The  steps 
taken  to  preserve  blindness  and  the 
consequences,  if  any.  for  the  Type  I  error  and 
the  width  of  confidence  intervals  should  be 
explained.  The  potential  need  for 
reestimation  of  the  sample  size  should  be 
envisaged  in  the  protocol  whenever  possible 
(see  section  3.5). 

4.5  Interim  Analysis  and  Early  Stopping 

Any  analysis  intended  to  compare 
treatment  arms  with  respect  to  efficacy  or 
safety  at  any  time  prior  to  formal  completion 
of  a  trial  is  an  interim  analysis.  Because  the 
nimiber,  methods,  and  consequences  of  these 
comparisons  affect  the  interpretation  of  the 
trial,  all  interim  analyses  should  be  carefully 
planned  in  advance  and  described  in  the 
protocol,  or  otherwise  specified  in 
amendments  prior  to  unblinded  access  to 
treatment  comparison  data.  When  an  interim 
analysis  is  planned  with  the  intention  of 
deciding  whether  or  not  to  terminate  a  trial, 
this  is  usually  accomplished  by  the  use  of  a 
group  sequential  design  that  employs 
statistical  monitoring  schemes  as  guidelines 


(see  section  3.4).  The  goal  of  such  an  interim 
analysis  is  to  stop  the  trial  early  if  the 
superiority  of  the  treatment  under  study  is 
clearly  established,  if  the  demonstration  of  a 
relevant  treatment  difference  has  become 
unlikely,  or  if  unacceptable  adverse  effects 
are  apparent.  Generally,  boundaries  for 
monitoring  efficacy  require  more  evidence  to 
terminate  a  trial  early  (i.e.,  more 
conservative)  than  do  boundaries  to 
terminate  a  trial  for  safety  reasons.  When  the 
trial  design  and  monitoring  objective  involve 
multiple  endpoints,  then  this  aspect  of 
multiplicity  may  also  need  to  be  taken  into 
account. 

The  schedule  of  interim  analyses,  or  at 
least  the  considerations  which  will  govern  its 
generation,  should  be  stated  in  the  protocol 
or  a  protocol  amendment  before  the  time  of 
the  first  interim  analysis;  as  flexible 
statistical  methods  are  available  to  conduct 
interim  analyses  according  to  a  variety  of 
needs  (early  or  late  in  a  trial),  the  stopping 
guidelines  and  their  properties  should  be 
clearly  stated  in  the  protocol  or  amendments. 
This  material  should  be  written  or  approved 
by  the  data  monitoring  committee,  when  the 
study  has  one  (see  section  4.6).  Deviations 
from  the  planned  procedure  always  bear  the 
potential  of  invalidating  the  study  results.  If 
it  becomes  necessary  to  make  changes  to  the 
trial,  any  consequent  changes  to  the 
statistical  procedures  should  be  specified  in 
an  amendment  to  the  protocol  at  the  earliest 
opportunity,  especially  discussing  the  impact 
on  any  analysis  and  inferences  that  such 
changes  may  cause.  The  procedures  selected  - 
should  always  ensure  that  the  overall 
probability  of  Type  I  error  is  controlled. 

The  execution  of  an  interim  analysis 
should  be  a  completely  confidential  process 
because  unblinded  data  and  results  are 
potentially  involved.  All  staff  involved  in  the 
conduct  of  the  trial  should  remain  blind  to 
the  results  of  such  analyses  because  of  the 
p>ossibility  that  their  attitudes  to  the  trial  will 
be  modified  and  cause  changes  in 
recruitment  patterns  or  biases  in  treatment 
comp>arisons.  This  principle  applies  to  the 
investigators  and  their  staff  and  to  staff 
employed  by  the  sponsor  that  come  into 
contact  with  clinic  staff  or  subjects. 
Investigators  should  be  informed  only  about 
the  decision  to  continue  or  to  discontinue  the 
trial,  or  to  implement  modifications  to  trial 
procedures. 

Most  clinical  trials  intended  to  support  the 
efficacy  and  safety  of  an  investigational 
product  should  proceed  to  full  completion  of 
planned  sample  size  accrual;  trials  should  be 
stopped  early  only  for  ethical  reasons  or  if 
the  power  is  no  longer  acceptable.  However, 
it  is  recognized  that  drug  development  plans 
involve  the  need  for  sponsor  access  to 
com{)arative  treatment  data  for  a  variety  of 
reasons,  such  as  planning  other  studies  or 
when  only  a  subset  of  trials  will  involve  the 
Study  of  serious  life-threatening  outcomes  or 
mortality  which  may  need  sequential 
monitoring  of  accruing  comp)arative 
treatment  effects  for  ethical  reasons.  In  either 
of  these  situations,  plans  for  interim 
statistical  analysis  should  be  in  place  in  the 
protocol  or  in  protocol  amendments  prior  to 
the  unblinded  access  to  comp>arative 
treatment  data  in  order  to  deal  with  the 


potential  statistical  and  operational  bias  that 
may  be  introduced. 

For  many  clinical  trials  of  investigational 
products,  aspaciaUy  those  that  have  ma)or 
pniblic  health  significance,  the  respxmsibility 
for  monitoring  comparisons  of  efficacy  and/ 
or  safsty  outcomes  should  be  assigned  to  an 
external,  indepwndent  group,  often  called  an 
indepwndent  data  monitoring  committee 
(IDMC),  a  data  and  safety  monitoring  board, 
or  a  data  maaitoring  committee,  whose 
responsibilities  should  be  dearly  described. 

When  a  spxmsor  asstimes  the  role  of 
monitoring  efficacy  or  safety  compariscms 
and  therefore  has  access  to  unblinded 
comi>arative  information.  p>articular  care 
should  be  taken  to  protect  the  integrity  of  the 
trial  and  the  sharing  of  information,  llie 
sponsor  should  ensure  and  document  that 
the  internal  monitoring  committee  has 
complied  with  written  SOP's  and  that 
minutes  of  decisionmaking  meetings  are 
maintained. 

Any  interim  analysis  that  is  not  planned  in 
the  protocol  or  sp>ecified  in  an  amendment  to 
the  protocol  prior  to  unblinding  the  data 
(with  or  without  the  consequences  of 
stopping  the  trial  early)  may  flaw  the  results 
of  a  trial  and  px>ssibly  weaken  confidence  in 
the  conclusions  drawn.  Therefore,  such 
analyses  should  be  avoided.  If  unplaimed 
interim  analysis  is  conducted,  the  study 
report  should  explain  why  it  was  necessary 
and  the  degree  to  which  blindness  had  to  be 
broken,  and  provide  an  assessment  of  the 
pxjtential  magnitude  of  bias  introduced  and 
the  impMct  on  the  interpretation  of  the 
results. 

4.6  Role  of  Independent  Data  Monitoring 
Committee  (IDMC) 

(see  sections  1.25  and  5.5.2  of  ICH  Guideline 
E6) 

An  IDMC  may  be  established  by  the 
sponsor  to  assess  at  intervals  the  progress  of 
a  clinical  trial,  safety  data,  and  critical 
efficacy  variables  and  recommend  to  the 
sponsor  whether  to  continue,  modify,  or 
terminate  a  trial.  The  lOMC  should  have 
written  operating  procediues  and  maintain 
records  of  its  meetings.  The  independence  of 
the  IDMC  is  intended  to  control  the  sharing 
of  important  comparative  information  and  to 
protect  the  integrity  of  the  clinical  trial  from 
adverse  impwct  resulting  from  access  to  trial 
information.  The  IDMC  is  a  sep)arate  entity 
from  an  institutional  review  board  (IRB)  or  an 
ethics  board,  and  its  compx>sition  should 
include  clinical  trial  scientists 
knowledgeable  in  the  appropriate 
disciplines,  including  statistics. 

When  there  are  sponsor  representatives  on 
the  IDMC,  their  role  should  be  clearly 
defined  in  the  operating  procedures  of  the 
committee  (for  example,  covering  whether  or 
not  they  can  vote  on  key  issues).  Since  these 
sponsor  staff  would  have  access  to  unblinded 
information,  the  procedures  should  also 
address  the  control  of  dissemination  of 
interim  trial  results  within  the  sponsor 
organization. 

V.  DaU  AnaJyais 

5. 1  Prespecified  Analysis  Plan 

When  designing  a  clinical  trial,  the 
principel  features  of  the  eventual  statistical 


analysis  of  the  data  riiould  be  deacribed  in 
the  statistical  section  of  the  pnotocoL  This 
section  should  include  all  {ntures  of  the 
proposed  confirmatocy  analysis  of  th« 
pnimaiy  variable(s)  >nd  the  way  in  which 
anticipiated  analysis  problems  will  be 
handled.  In  the  case  of  exploratory  trials,  this 
section  could  describe  more  general 
principles  and  directions. 

Subaequantly,  a  statistical  anal3r>is  plan 
may  be  ¥nitt8n  as  a  sepMrate  document  In 
this  documant.  a  more  technical  and  detailed 
elabOTation  of  the  princip>al  fieatures  stated  in 
the  pirotocol  may  be  included.  The  statistical 
analysis  plan  is  usually  an  internal  document 
and  may  include  detailed  procedures  for 
executing  the  statistical  analysis.  The 
statistical  analysis  plan  should  be  reviewed 
and  pxMsibly  up>dated  as  a  result  of  the  blind 
review  of  tbs  data  (see  section  7.1  for 
definition). 

If  the  blind  review  suggests  changes  to  the 
princip)al  features  stated  in  the  protocol, 
these  should  be  documented  in  a  pnotocol 
amendment  Otherwise,  it  will  suffice  to 
upKlate  the  statistical  analysis  plan  with  the 
considerations  suggested  from  the  blind 
review.  Only  results  from  analyses  envisaged 
in  the  protocol  (including  amendments)  can 
be  regarded  as  confirmatory. 

The  statistical  methodology,  including 
when  in  the  clinical  trial  process 
methodology  decisions  were  made,  should  be 
clearly  described  in  the  statistical  section  of 
the  clinical  study  report  (see  ICH  E3). 

5.2  Analysis  Sets 

The  set  of  subjects  whose  data  are  to  be 
included  in  the  main  analyses  should  be 
defined  in  the  statistical  section  of  the 
protocol.  In  addition,  documentation  for  all 
subjects  for  whom  study  procedures  (e.g., 
run-in  period)  were  initiated  may  be  useful. 
The  content  of  this  sublScfdocumentation 
depends  on  detailed  featxires  of  the  p>articular 
trial,  but  at  least  demographic  and  baseline 
data  on  disease  status  should  be  collected 
whenever  possible. 

If  all  subjects  randomized  into  a  clinical 
trial  satisfied  all  entry  criteria,  followed  all 
trial  procedures  perfectly  with  no  losses  to 
followup,  and  provided  complete  data 
records,  then  the  set  of  subjects  to  be 
included  in  the  analysis  would  be  self- 
evident.  The  design  and  conduct  of  a  trial 
should  aim  to  approach  this  ideal  as  closely 
as  possible,  but,  in  practice,  it  is  doubtful  if 
it  can  ever  be  fully  achieved.  Hence,  the 
statistical  section  of  the  protocol  should 
address  any  anticipeted  problems 
prospectively  in  terms  of  how  these  afiioct  the 
subjects  and  data  to  be  analyzed.  The 
protocol  should  also  specify  procedures 
aimed  at  minimizing  any  anticipeted 
irregularities  in  study  conduct  that  might 
impeir  a  satisfactory  analysis,  including 
various  types  of  protocol  violations, 
withdrawals,  and  missing  values.  The 
protocol  should  consider  ways  both  to  reduce 
the  frequency  of  such  problems  and  to 
handle  the  problems  that  occur  in  the 
analysis  of  data.  The  blind  review  of  data  to 
identify  possible  amendments  to  the  analysis 
plan  due  to  the  protocol  violations  should  be 
carried  out  before  unblinding.  It  is  desirable 
to  identify  any  impxKtant  protocol  violation 


writh  raapect  to  the  time  when  it  oocunvd,  its 
cause,  and  its  influence  on  the  trial  rasuh. 
The  frequency  and  type  of  pnotocol 
violations,  missing  i^ues,  and  other 
pnoblems  should  be  documented  in  the  study 
report  and  their  potential  influence  on  the 
trial  remits  should  be  deacribed  (see  iCH  ES). 

Dadaions  concaming  the  analysia  sat 
should  be  guided  by  th(i  following  |)rincipl»s: 
(1)  To  minimize  bias  and  (2)  to  avoid 
inflation  of  Type  I  error. 

5,2.1  All  Randomized  Subjects 

The  intention-to-treat  puindple  inq>lies 
that  the  primary  analysis  should  include  aU 
randomized  subjects.  In  piractice,  this  ideal 
may  be  difficult  to  achieve,  for  reasons  to  be 
described.  Hence,  analysis  sets  refeired  to  as 
"all  randomized  subjects"  may  not.  in  feet, 
indude  every  subject.  For  example,  it  is 
common  practice  to  exdude  frtxn  the  all 
randomized  set  any  subject  who  feiled  to  take 
at  least  one  dose  of  trial  medication  or  any 
subject  without  data  pxist  randomization.  No 
analysis  is  complete  unless  the  potential 
biases  arising  from  these  exclusions  are 
addressed  and  can  be  reasonably  dismissed. 

In  many  dinical  trials,  the  "all  randcmiized 
subjects"  appnoach  is  conservative  and  also 
gives  estimates  of  treatment  effects  that  are 
more  likely  to  mirror  those  observed  in 
subsequent  practice.  Randomization  prevents 
biased  allocation  of  subjects  to  treatments 
and  provides  the  foundation  of  statistical 
tests.  The  problems  associated  with  the 
analysis  of  all  randomized  subjects  lie  in  the 
handling  of  protocol  violations  and  the 
subtleties  that  this  can  involve. 

There  are  two  types  of  major  protocol 
violations.  One  is  violation  of  entry  criteria. 
The  second  is  violation  of  the  protocol  after 
randomization.  Subjects  who  fell  to  satisfy  an 
objective  entry  criterion  measured  prior  to 
randomization,  but  who  enter  the  trial,  may 
be  excluded  from  analysis  without 
introducing  bias  into  the  treatment 
comptarison,  assuming  all  subjects  receive 
equal  scrutiny  for  eligibilify  violations.  (This 
may  be  difficult  to  ensure  if  the  data  are 
unblinded.)  Not  all  entry  criteria  are 
sufficiently  objective  fior  this  to  be  done 
satisfactorily.  Reasons  for  exduding  subjects 
from  the  analysis  of  all  randomized  subjects 
should  be  justified. 

Other  problems  occur  after  randomization 
(error  in  treatment  assignment,  use  of  ^ 

excluded  medications,  poor  compliance,  loss 
to  followup,  missing  data,  and  other  protocol 
violations).  These  problems  are  espedally 
difficult  when  their  occurrence  is  related  to 
treatment  assignment.  It  is  good  pxactice  to 
assess  the  pnttem  of  such  problems  with 
respect  to  frequency  and  time  to  occurrence 
among  treatment  groups.  Subjects  withdrawn 
from  treatment  may  introduce  serious  bias 
and.  if  they  have  provided  no  data  after 
withdrawal,  there  is  no  obvious  solution. 
Severe  protocol  violation,  such  as  use  of 
excluded  medication,  may  also  introduce 
serious  bias  into  measurements  after  such  a 
violation.  The  necessary  inclusion  of  such 
subjects  in  the  analysis  may  require  some 
redefinition  of  the  primary  variable  or  some 
assumptions  about  the  subjects'  outcomes. 

Measurements  of  primary  variables  made 
at  the  time  of  the  loss  to  followup  of  a  subject 
for  any  reason  or  at  the  time  of  a  severe 
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protocol  violation,  or  lubaequendy  collected 
in  accordance  with  the  protocol,  are  valuable 
in  the  context  of  all  randomized  subjects 
analysis.  Their  use  in  analysis  should  be 
described  and  justified  in  the  statistical 
section  of  the  protocol  and  their  collection 
described  elsewhere  in  the  protocol. 
However,  the  use  of  imputation  techniques 
can  lead  to  biased  estimates  of  treatment 
effects,  particularly  when  the  likelihood  of 
the  loss  of  a  subject  is  related  to  treatment 
or  response.  Any  other  methods,  to  be 
employed  to  ensure  the  availability  of 
measurements  of  primary  variables  for  every 
subject  in  the  all  randomized  subjects 
analysis  should  be  described. 

Because  of  the  unpredictability  of  some 
problems,  it  may  sometimes  be  preferable  to 
defer  detailed  consideration  of  the  manner  of 
dealing  with  irregularities  until  the  blind 
review  of  the  data  at  the  end  of  the  study 
and,  if  so,  this  should  be  stated  in  the 
protocol. 

5.2.2  Per  Protocol  Subjects 

The  "per  protocol"  set  of  subjects, 
sometimes  described  as  the  "valid  cases,"  the 
"efficacy"  sample,  or  the  "evaluable 
subjects"  sample,  defines  a  subset  of  the  data 
used  in  the  all  randomized  subjects  analysis 
and  is  characterized  by  the  following  criteria: 

(i)  The  completion  of  a  certain  prespecified 
minimal  exposure  to  the  treatment  regimen; 

(ii)  The  availability  of  measurements  of  the 
primary  variable(s): 

(iii)  The  absence  of  any  major  protocol 
violations,  including  the  violation  of  entry 
criteria  where  the  nature  of  and  reasons  for 
these  protocol  violations  should  be  defined 
and  dociimented  before  breaking  the  blind. 

This  set  may  maximize  the  opportunity  for 
a  new  treatment  to  show  additional  efficacy 
in  the  analysis,  and  most  closely  reflects  the 
scientific  model  underlying  the  protocol. 
However,  it  may  or  may  not  be  conservative, 
depending  on  the  study,  and  may  be  subject 
to  bias  (possibly  severe)  because  the  subjects 
adhering  most  diligently  to  the  study 
protocol  may  not  be  representative  of  the 
entire  study  population. 

5.2.3  Roles  of  the  All  Randomized  Subjects 
Analysis  and  the  Per  Protocol  Analysis 

In  general,  it  is  advantageous  to 
demonstrate  a  lack  of  sensitivity  of  the 
orincipal  trial  results  to  alternative  choices  of 
me  set  of  subjects  analyzed.  In  confirmatory 
trials,  it  is  usually  appropriate  to  plan  to 
conduct  both  all  randomized  subjects  and  per 
protocol  analyses,  so  that  any  differences 
between  them  can  be  the  subject  of  explicit 
discussion  and  interpretation.  In  some  cases, 
it  may  be  desirable  to  plan  further 
exploration  of  the  sensitivity  of  conclusions 
to  the  choice  of  the  set  of  subjects  analyzed. 
When  the  all  randomized  subjects  and  the 
per  protocol  analyses  come  to  essentially  the 
same  conclusions,  confidence  in  the  study 
results  is  increased,  bearing  in  mind, 
however,  that  the  need  to  exclude  a 
substantial  prof>ortion  of  subjects  from  the 
per  protocol  analysis  throws  some  doubt  on 
the  overall  validity  of  the  study. 

All  randomized  subjects  and  per  protocol 
analyses  play  different  roles  in  superiority 
trials  (which  seek  to  show  the  investigational 
product  to  be  superior)  and  in  equivalence  or 


noninferiority  trtels  (which  seek  to  show  the 
investigational  product  to  be  comparable,  see 
section  3.3.2).  In  superiority  studies,  the  all 
randomized  subjects  analysis  usually  tends 
to  avoid  the  optimistic  estimate  of  efficacy 
which  may  result  from  a  per  protocol 
analysis,  since  the  noncompliers  included  in 
an  all  randomized  subjects  analysis  will 
generally  diminish  the  overall  treatment 
effect.  However,  in  an  equivalence  or 
noninferiority  trial,  the  all  randomized 
subjects  analysis  is  no  longer  conservative 
and  its  role  should  be  considered  very 
carefully. 

5.3  Missing  Values  and  Outliers 

Missing  values  represent  a  potential  source 
of  bias  in  a  clinical  trial.  Hence,  every  effort 
should  be  undertaken  to  fulfill  all  the 
requirements  of  the  protocol  concerning  the 
collection  and  management  of  data.  However, 
in  reality  there  will  almost  always  be  some 
missing  data.  A  study  may  be  regarded  as 
valid,  nonetheless,  provided  the  methods  of 
dealing  with  missing  values  are  sensible, 
particiilarly  if  those  methods  are  predefined 
in  the  analysis  plan  of  the  protocol. 
Predefinition  of  methods  may  be  facilitated 
by  updating  this  aspect  of  the  analysis  plan 
during  the  blind  review.  Unfortunately,  no 
universally  applicable  methods  of  handling 
missing  values  can  be  recommended.  An 
investigation  should  be  made  concerning  the 
sensitivity  of  the  results  of  analysis  to  the 
method  of  handling  missing  values, 
especially  if  the  number  of  missing  values  is 
substantial. 

A  similar  approach  should  be  adopted  to 
exploring  the  influence  of  outliers,  the 
statistical  definition  of  which  is,  to  some 
extent,  arbitrary.  Clear  identification  of  a 
particular  value  as  an  outlier  is  most 
convincing  when  justified  medically  as  well 
as  statistically,  and  the  medical  context  will 
then  often  define  the  appropriate  action.  Any 
outlier  procedure  set  out  in  the  protocol 
should  not  favor  any  treatment  group  a 
priori.  Once  again,  this  aspect  of  the  analysis 
plan  can  be  usefully  updated  during  blind 
review.  If  no  procedure  for  dealing  with 
outliers  was  foreseen  in  the  study  protocol, 
one  analysis  with  the  actual  values  and  at 
least  one  other  analysis  eliminating  or 
reducing  the  outlier  effect  should  be 
performed  and  differences  between  their 
results  discussed. 

5.4  Data  Transformation/Modification 

The  decision  to  transform  key  variables 
prior  to  analysis  is  best  made  during  the 
design  of  the  trial  on  the  basis  of  similar  data 
from  earlier  clinical  trials.  Transformations 
(e.g. ,  square  root,  logarithm)  should  be 
specified  in  the  protocol  and  a  rationale 
provided,  especially  for  the  primary 
variable(s).  The  general  principles  guiding 
the  use  of  transformations  to  ensure  that  the 
assumptions  underlying  the  statistical 
methods  are  met  are  to  be  found  in  standard 
texts;  conventions  for  particular  variables 
have  been  developed  in  a  number  of  specific 
clinical  areas.  The  decision  on  whether  and 
how  to  transform  a  variable  should  be 
influenced  by  the  preference  for  a  scale  that 
facilitates  clinical  interpretation. 

Similar  considerations  apply  to  other  data 
modifications  sometimes  used  to  create  a 


variable  for  analysia,  such  as  the  use  of 
change  from  baseline,  percentage  change 
from  baseline,  the  "area  under  the  curve"  of 
repeated  measures,  or  the  ratio  of  two 
different  variables.  Subsequent  clinical 
interpretation  should  be  carefully 
considered,  and  the  modification  should  be 
justified  in  the  protocol.  Closely  related 
points  are  made  in  section  2.2.2. 

5.5  Estimation,  Confidence  Intervals,  and 
Hypothesis  Testing 

The  statistical  section  of  the  protocol 
should  specify  the  hypotheses  that  are  to  be 
tested  and/or  the  treatment  effects  that  are  to 
be  estimated  to  satisfy  the  objectives  of  the 
trial.  The  statistical  methods  to  be  used  to 
accomplish  these  tasks  should  be  described 
for  the  primery  (and  preferably  the 
secondary)  variables,  and  the  underlying 
statistical  model  should  be  made  clear. 
Estimates  of  treatment  effects  should  be 
accompanied  by  confidence  intervals, 
whenever  possible,  and  the  way  in  which 
these  will  be  calculated  should  be  identified. 
The  plan  should  also  describe  any  intentions 
to  use  baseline  data  to  improve  precision  and 
to  adjust  estimates  for  potential  baseline 
differences,  for  example,  by  means  of 
analysis  of  covariance.  The  reporting  of 
precise  p-values  (e.g.,  "P=0.034")  should  be 
envisaged  in  the  plan,  rather  than  exclusive 
reference  to  critical  values  (e.g.,  "P<0.05").  It 
is  important  to  clarify  whether  one-  or  two- 
sided  tests  of  statistical  significance  will  be 
used  and,  in  particular,  to  justify 
prospectively  the  use  of  one-sided  tests.  If 
formal  hypothesis  tests  are  not  considered 
appropriate,  then  the  alternative  process  for 
arriving  at  statistical  conclusions  should  be 
given. 

The  particular  statistical  model  chosen 
should  reflect  the  current  state  of  medical 
and  statistical  knowledge  about  the  variables 
to  be  analyzed.  All  effects  to  be  fitted  in  the 
analysis  (for  example,  in  analysis  of  variance 
models)  should  be  fully  specified  and  the 
manner,  if  any,  in  which  this  set  of  effects 
might  be  modified  in  response  to  preliminary 
results  should  be  explained.  The  same 
considerations  apply  to  the  set  of  covariates 
fitted  in  an  analysis  of  covariance.  (See  also 
section  5.7.).  In  the  choice  of  statistical 
methods,  due  attention  should  be  paid  to  the 
statistical  distribution  of  both  primary  and 
secondary  variables.  When  making  this 
choice,  it  is  important  to  bear  in  mind  the 
need  to  provide  statistical  estimates  of  the 
size  of  treatment  effects  together  with 
confidence  intervals  (in  addition  to 
significance  tests),  as  this  may  influence  the 
choice  when  there  is  any  doubt  about  the 
appropriateness  of  the  method. 

The  primary  analysis  of  the  primary 
variable  should  be  clearly  distinguished  from 
supporting  analyses  of  the  primary  or 
secondary  variables.  Within  the  statistical 
section  of  the  protocol  there  should  also  be 
an  outline  of  the  way  in  which  data  other 
than  the  primary  and  secondary  variables 
will  be  summarized  and  reported.  This 
should  include  a  reference  to  any  approaches 
adopted  for  the  purpose  of  achieving 
consistency  of  analysis  across  a  range  of 
studies,  for  example,  for  safety  data. 


5.6  Adfustment  of  Type  I  fihtv  and 
Confidence  Levels 

When  multiplicity  is  present,  the  usual 
frequentist  approach  to  the  analysis  of 
clinical  trial  dbita  may  necessitate  an 
adjustment  to  the  Type  I  error.  Multiplicity 
may  arise,  for  example,  from  multiple 
primary  variables  (see  section  2.2.2),  multiple 
comparisons  of  treatments,  repeated 
evaluation  over  time,  and/or  interim  analyses 
(see  section  4.6).  Methods  to  avoid  or  reduce 
multiplicity  are  sometimes  preferable  when 
avail^le,  such  as  the  identilBcation  of  the 
key  primary  variable  (multiple  variables),  the 
choice  of  a  critical  treatment  contrast 
(multiple  comparisons),  the  use  of  a 
summary  measure  such  as  "area  under  the 
curve"  (repeated  measures).  In  confirmatory 
analyses,  any  aspects  of  multiplicity  that 
remain  after  steps  of  this  kind  have  been 
taken  should  be  identified  in  the  protocol; 
adjustment  should  always  be  considered  and 
the  details  of  any  adfustment  procedure  or  an 
explanation  of  why  adjustment  is  not  theu^t 
to  be  necessary  should  be  set  out  in  the 
analysis  plan. 

5.7  Subgroups,  Interactions,  and  Covariates 

The  primary  variable(s)  is  often 
systematically  related  to  other  influences 
apart  from  treatment  For  example,  there  may 
be  relationships  to  covariates  such  as  age  and 
sex,  or  there  may  be  differences  between 
specific  subgroups  of  subjects,  such  as  those 
^"itreatad  at  the  diffBtant  centers  of  a 
multicenter  trial.  In  some  instances,  an 
adjustment  for  the  influence  of  covariates  or 
for  subgroup  effects  is  an  integral  part  of  the 
analysis  pUm  and  hence  should  be  set  out  in 
the  protocol.  Prestudy  deliberations  should 
identify  those  covariates  and  fectors  expected 
to  have  an  important  influence  on  the 
primary  variable(s),  and  should  consider  how 
to  account  tor  these  in  the  analysis  to 
improve  precision  and  to  compensate  for  any 
lack  of  balance  between  treatment  groups. 
When  the  potential  value  of  an  adjustment  is 
in  doubt,  it  is  often  advisable  to  nominate  the 
unadjusted  analysis  as  the  one  for  primary 
attention,  the  adjusted  analysis  being 
supportive.  Special  attention  should  be  p>aid 
to  center  effects  and  to  the  role  of  baseline 
measurements  of  the  primary  variola.  It  is 
not  advisable  to  adjust  the  main  analyses  for 
covariates  measured  after  randomizatitm 
because  they  may  be  affected  by  the 
treatments. 

The  treatment  effect  itself  may  also  vary 
with  subgroup  or  covariate — for  example,  the 
effect  may  decrease  with  age  or  may  be  larger 
in  a  particular  diagnostic  category  of  subjects. 
In  some  cases  such  interactions  are 
anticipated,  hence  a  subgroup  analysis  or  a 
statistical  model  including  interactions  is 
part  of  the  confirmatory  analysis  plan.  In 
most  cases,  however,  subgroup  or  interaction 
analyses  are  exploratory  and  should  be 
clearly  identified  as  such;  they  should 
explore  the  uniformify  of  any  treatment 
effects  found  overall.  In  general,  such 
analyses  should  proceed  first  through  the 
addition  of  interaction  terms  to  the  statistical 
model  in  question,  complemented  by 
additional  exploratory  analysis  within 
relevant  sub^t)ups  of  subjects,  or  within 
strata  defined  by  the  covariates.  When 


exfrforatory,  thsM  analyses  should  be 
interpreted  cautiously;  any  condusioo  of 
treatment  efficacy  (or  lack  thereof)  or  safety 
based  solely  on  exploratory  subgroup 
analyses  are  unlikely  to  be  accepted. 

5.B  Integrity  of  Data  and  Computer  Software 

The  cndibility  of  the  numerical  results  of 
the  analysis  depends  on  the  quality  and 
validity  of  the  methods  and  software  used 
both  for  data  managnnent  (data  entry, 
storage,  verificatioa,  correction,  and  retrieval) 
and  for  processing  the  data  statistically.  Data 
management  activities  should  therefora  be 
based  on  thorough  and  effective  SOP's.  The 
computer  software  used  for  data  management 
and  statistical  analysis  should  be  reliable, 
and  documentation  of  appropriate  software 
testing  procedures  should  be  available. 

VL  Evahiatkm  of  Safety  awl  ToleraUlity 

6.1  Scope  of  Evaluation 

In  all  clinical  trials,  evaluation  of  safety 
and  tolarability  constitutes  an  important 
element.  In  eariy  phases,  this  evaluation  is 
mostly  of  an  exploratory  nature  and  is  only 
sensitive  to  frank  exptassions  of  toxicity, 
whereas  in  lattr  phaises,  the  establiriunent  of 
the  safety  and  tokrability  profile  of  a  drug 
can  be  characterized  man  fully  in  larger 
samples  of  subjects.  Later  phase  controlled 
trials  represent  an  important  means  of 
exploring,  in  an  unbiased  maimer,  any  new 
potential  adverse  effects,  even  if  such  trials 
generalfy  lack  power  in  this  respect. 

Certain  studies  nny  be  designed  with  the 
purpose  of  making  specific  claims  about 
superiorify  or  equivalence  with  regard  to 
safety  and  tolerabilify  compared  to  another 
drxig  or  to  another  dose  of  the  investigational 
drug.  Such  specific  claims  should  be 
supported  by  relevant  evidence  from 
confirmatory  studies,  similar  to  that 
necessary  for  corresponding  efficacy  claims. 

6.2  Choice  of  Variables  and  Data  Collection 

In  any  clinical  trial,  the  methods  and 
measurements  chosen  to  evaluate  the  safefy 
and  tolerabilify  of  a  drug  will  depend  on  a 
number  of  fectors,  including  knowledge  of 
the  adverse  effects  of  closely  related  drugs, 
information  from  nonclinical  and  earlier 
clinical  studies,  and  possible  consequences 
of  the  pharmacodynamic/pharmacokinetic 
properties  of  the  particular  drug,  the  mode  of 
adininistration,  the  type  of  subjects  to  be 
studied,  and  the  duration  of  the  study. 
Laboratory  tests  concerning  clinical 
chemistry  and  hematology,  vital  signs,  and 
clinical  adverse  events  (diseases,  signs,  and 
symptoms)  usually  fcvm  the  main  body  of  the 
safety  and  tolerabilify  data.  The  occurrence 
of  serious  adverse  events  and  treatment 
discontinuations  due  to  adverse  events  are 
particularly  important  to  register  (see  ICH 
E2A  and  ICH  E3). 

Furthermore,  it  is  recommended  that  a 
consistent  methodology  be  used  for  the  data 
collection  and  evaluation  throughout  a 
clinical  trial  program  to  fecilitate  the 
combining  of  data  from  different  trials.  The 
use  of  a  common  adverse  event  dictionary  is 
particularly  important  This  dictionary  has  a 
struct\ire  that  makes  it  possible  to  siunmarize 
the  adverse  event  data  on  three  different 
levels:  System-organ  class,  preferred  term,  or 


included  term.  The  prefened  totm  is  die  level 
on  which  adverse  events  usually  are 
summarized,  and"  preferred  tanns  belonging 
to  the  same  system-organ  class  could  ttum  be 
brou^t  together  in  the  desaiptive 
presentation  of  data  (see  ICH  E2B). 

6.3  Set  of  Subjects  to  be  Evabtated  and 
Presentation  of  Data 

For  the  overall  safety  and  tolaFabilify 
assessment,  the  set  of  stibjects  to  be 
summarized  is  usually  defined  as  thoae 
subjects  who  received  at  least  one  dose  of  the 
investigational  drug.  Safefy  and  tolerabilify 
variables  should  be  coUectsd  as 
comprehensively  as  possible  frtm  these 
subjects,  including  type  of  adverse  event, 
severify,  onset,  and  duration  (see  IQl  E2B). 
Additional  safefy  and  tolerabilify  evaluations 
may  be  needed  in  specific  subpopulations. 
such  as  females,  the  elderty  (see  ICH  E7),  the 
severely  ill,  or  those  who  have  a  common 
concomitant  treatment  These  evaluations 
may  need  to  address  oiore  qiecific  issues  (see 
ICHE3). 

All  safefy  and  tolerabilify  variables  need 
attention  during  evahiatiim,  and  the  broad 
approach  should  be  indicated  in  the  protooi^ 
All  adverse  events  should  be  reported, 
whether  or  not  they  are  considned  to  be 
related  to  treatment.  All  available  data  in  the 
study  population  should  be  accounted  for  in 
the  evaluation.  Definitions  of  measurement 
units  and  reference  ranges  of  laboratory 
variables  should  be  made  writh  care;  if 
different  tmits  or  diffmrent  reference  ranges 
appear  in  the  same  trial  (e.g.,  if  more  than 
one  laboratory  is  involved),  then 
measurements  should  be  appropriatefy 
standardized  to  allow  a  unified  evaluation. 
Use  of  a  taxidfy  grading  scale  should  be 
prespecified  and  justified. 

The  incidence  of  a  certain  adverse  event  is 
usually  expressed  in  the  form  of  a  proportion 
relating  number  of  subjects  experiencing 
events  to  number  of  subjects  at  risL 
However,  it  is  not  always  self-evident  how  to 
assess  incidence.  For  example,  depending  on 
the  situation,  the  number  of  exposed  subjects 
or  the  extent  of  exposiue  (in  person-years) 
could  be  considered  for  the  denominator. 
Whether  the  purpose  of  the  calculation  is  to 
estimate  a  risk  or  to  make  a  comparison 
between  treatment  groups,  it  is  important 
that  the  definition  is  given  in  the  protocol. 
This  is  especially  important  if  long-term 
treatment  is  planned  and  a  substantial 
proportion  of  treatment  withdrawals  or 
deaths  are  expected.  For  such  situations, 
survival  analysis  methods  should  be 
considered  and  cumulative  adverse  event 
rates  calculated  in  cMder  to  avoid  the  risk  of 
underestimation. 

Methods  to  account  for  situations  where 
there  is  a  substantial  background  noise  of 
signs  and  symptoms  (e.g.,  in  psychiatric 
trials)  should  be  considered  in  the  estimation 
of  risk  for  different  adverse  events.  One  such 
method  is  to  make  use  of  the  "treatment 
emergent"  concept  in  which  adverse  events 
are  recorded  only  if  they  emerge  or  worsen 
relative  to  pretreatment  baseline. 

Other  methods  to  reduce  the  background 
noise  may  also  be  appropriate,  such  as 
ignoring  adverse  events  of  mild  severify  or 
requiring  that  an  event  should  have  been 
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obwrved  at  repeated  visits  to  qualify  for 
inclusion  in  the  numerator.  Such  methods 
should  be  explained  and  justified  in  the 
protocol. 

6.4  Statistical  Evaluation 

The  investigation  of  safety  and  tolerability 
is  a  multidimensional  problem.  Although 
some  specific  adverse  effects  can  usually  be 
anticipated  and  specifically  monitored  for 
any  drug,  the  range  of  possible  adverse 
effects  is  very  large,  and  new  and 
unforeseeable  effects  are  always  possible. 
Further,  an  adverse  event  experienced  after  a 
protocol  violation,  such  as  use  of  an 
excluded  medication,  may  introduce  a  bias. 
This  background  underlies  the  statistical 
difficulties  associated  with  the  analytical 
evaluation  of  safety  and  tolerability  of  drugs, 
and  means  that  confirmatory  information 
&om  Phase  in  clinical  trials  is  the  exception 
rather  than  the  rule. 

In  most  trials,  the  safety  and  tolerability 
implications  are  best  addressed  by  applying 
descriptive  statistical  methods  to  the  data, 
supplemented  by  calculation  of  confidence 
intervals  wherever  this  aids  interpretation.  It 
is  also  valuable  to  make  use  of  graphical 
presentations  in  which  patterns  of  adverse 
events  are  displayed  both  within  treatment 
groups  and  within  subjects. 

The  calculation  of  p-values  is  sometimes 
useful,  either  as  an  aid  to  evaluating  a 
specific  difference  of  interest  or  as  a 
"flagging"  device  applied  to  a  large  number 
of  safety  and  tolerability  variables  to 
highlight  differences  worthy  of  further 
attention.  This  is  particularly  useful  for 
laboratory  data,  which  otherwise  can  be 
difficult  to  summarize  appropriately.  It  is 
reconunended  that  laboratory  data  be 
subjected  to  both  a  quantitative  analysis,  e.g., 
evaluation  of  treatment  means,  and  a 
qualitative  analysis,  where  counting  of 
numbers  above  or  below  certain  thresholds 
are  calculated. 

If  hypothesis  tests  are  used,  statistical 
adjustments  for  multiplicity  to  quantitate  the 
Type  I  error  are  appropriate,  but  the  Type  11 
error  is  usually  of  more  concern.  Care  should 
be  taken  when  interpreting  putative 
statistically  significant  findings  when  there  is 
no  multiplicity  adjustment. 

In  the  majority  of  studies,  investigators  are 
seeking  to  establish  that  there  are  no 
clinically  unacceptable  differences  in  safety 
and  tolerability  compared  with  either  a 
comparator  drug  or  a  placebo.  As  is  the  case 
for  noninferiority  or  equivalence  evaluation 
of  efficacy,  the  use  of  confidence  intervals  is 
preferred  to  hypothesis  testing  in  this 
situation.  In  this  way,  the  considerable 
imprecision  often  arising  from  low 
frequencies  of  occurrence  is  clearly 
demonstrated. 

6.5  Single  Study  versus  Integrated  Summaiy 

The  safety  and  tolerability  properties  of  a 
drug  are  commonly  sunmiarized  across 
studies  continuously  during  an 
investigational  product's  development  and, 
in  particular,  for  the  submission  of  a 
marketing  application.  The  usefulness  of  this 
summary,  however,  is  dependent  on 
adequate  and  well-controlled  individual 
studies  with  high  data  quality. 


The  overall  usefulness  of  a  drug  is  alwrays 
a  question  of  balance  between  risk  and 
benefit;  in  a  single  trial,  such  a  perepective 
could  also  be  considered  even  if  the 
assessment  of  risk/benefit  usually  is 
performed  in  the  summary  of  the  entire 
clinical  trial  program.  (See  section  7.1.2.) 

For  more  details  of  safety  and  tolerability 
reports,  see  section  12  of  the  ICH  Guideline 
E3  on  "Clinical  Study  Reports:  Structure  and 
Content." 

Vn.  Reporting 

7.  ]  Evaluation  and  Reporting 

As  stated  in  the  introduction,  the  structure 
and  content  of  clinical  reports  is  the  subject 
of  ICH  Guideline  E3.  That  ICH  guideline  fully 
covers  the  reporting  of  statistical  work, 
appropriately  integrated  with  clinical  and 
other  material.  The  current  section  is 
therefore  relatively  brief. 

During  the  planning  phase  of  a  trial,  the 
principal  features  of  the  analysis  should  have 
been  specified  in  the  protocol  as  described  in 
section  5.  When  the  conduct  of  the  trial  is 
over  and  the  data  are  assembled  and 
available  for  preliminary  inspection,  it  is 
valuable  to  carry  out  the  blind  review  of  the 
planned  analysis  also  described  in  section  5. 
This  preanalysis  review,  blinded  to 
treatment,  should:  (1)  Cover  decisions 
concerning  the  exclusion  of  subjects  or  data 
from  the  analysis  sets;  (2)  check  possible 
transformations  and  define  outliers;  (3)  add 
to  the  model  important  covariates  identified 
in  other  recent  research;  (4)  reconsider  the 
use  of  ptarametric  or  nonparametric  methods. 
Decisions  made  at  this  time  should  be 
described  in  the  report  and  should  be 
distinguished  from  those  made  after  the 
statistician  has  had  access  to  the  treatment 
codes,  as  blind  decisions  will  generally 
introduce  less  potential  for  bias. 

Many  of  the  more  detailed  aspects  of 
presentation  and  tabulation  should  be 
finalized  at  or  about  the  time  of  the  blind 
review  so  that,  by  the  time  of  the  actual 
analysis,  full  plans  exist  for  all  its  aspects 
including  subject  selection,  data  selection 
and  modification,  data  summary  and 
tabulation,  estimation  and  hypothesis  testing. 
Once  data  validation  is  complete,  the 
analysis  should  proceed  according  to  the 
predefined  plans;  the  more  these  plans  are 
adhered  to,  the  greater  the  credibility  of  the 
results.  Particular  attention  should  be  paid  to 
any  differences  between  the  planned  analysis 
and  the  actual  analysis  as  described  in  the 
protocol,  the  protocol  amendments,  or  the 
updated  statistical  analysis  plan  based  on  a 
blind  review  of  data.  A  careful  explanation 
should  be  provided  for  deviations  bom  the 
planned  analysis. 

All  subjects  who  entered  the  trial  should 
be  accounted  for  in  the  repwrt,  whether  cff  not 
they  are  included  in  the  analysis.  All  reasons 
for  exclusion  from  analysis  should  be 
documented;  for  any  subject  included  in  the 
set  of  all  randomized  subjects  but  not  in  the 
per-protocol  set,  the  reasons  for  exclusion 
from  the  latter  should  also  be  documented. 
Similarly,  for  all  subjects  included  in  an 
analysis  set,  the  measurements  of  all 
important  variables  should  be  accounted  for 
at  all  relevant  time-points. 

The  eOsct  of  all  losses  of  subjects  or  data, 
withdrawals  from  treatment,  and  major 


protocol  violations  on  the  main  analyses  of 
the  primary  variable(s)  should  be  considered 
carefully.  Subjects  lost  to  followup, 
withdravni  from  treatment,  or  with  a  severe 
protocol  violation  should  be  identified;  a 
descriptive  analysis  of  the  subjects  should  be 
provided,  including  the  reasons  for  their  loss 
and  the  relationship  of  the  loss  to  treatment 
and  outcome. 

Descriptive  statistics  form  an  indispensable 
part  of  reports.  Suitable  tables  and/or 
graphical  presentations  should  illustrate 
clearly  the  important  features  of  the  primary 
and  secondary  variables  and  of  key 
prognostic  and  demographic  variables.  The 
results  of  the  main  analyses  relating  to  the 
objectives  of  the  trial  should  be  the  subject 
of  particularly  careful  descriptive 
presentation. 

Although  the  primary  goal  of  the  analysis 
of  a  clinical  trial  should  be  to  answer  the 
questions  posed  by  its  main  objectives,  new 
questions  based  on  the  observed  data  may 
well  emerge  during  the  unblinded  analysis. 
Additional  and  perhaps  complex  statistical 
analysis  may  be  the  consequence.  This 
additional  work  should  be  stricUy 
distinguished  in  the  report  from  work  that 
was  planned  in  the  protocol. 

The  play  of  chance  may  lead  to  unforeseen 
imbalances  between  the  treatment  groups  in 
terms  of  baseline  measurements  not 
predefined  as  covariates  in  the  analysis  plan 
but  having  some  prognostic  importance 
nevertheless.  This  is  best  dealt  with  by 
showing  that  a  subsidiary  analysis  that 
accounts  for  these  imbalances  reaches 
essentially  the  same  conclusions  as  the 
planned  analysis.  If  this  is  not  the  case,  the 
effect  of  the  imbalances  on  the  conclusions 
should  be  discussed. 

In  general,  sparing  use  should  be  made  of 
unplanned  subsidiary  analyses.  Subsidiary 
analyses  are  often  carried  out  when  it  is 
thought  that  the  treatment  effect  may  vary 
according  to  some  other  factor  or  factors.  An 
attempt  may  then  be  made  to  identify 
subgroups  of  subjects  for  whom  the  effect  is 
particularly  beneficial.  The  potential  dangers 
of  over-interpretation  of  unplanned  subgroup 
analyses  are  well  known  (see  also  section  5.7) 
and  should  be  carefully  avoided.  Although 
similar  problems  of  interpretation  arise  if  a 
treatment  apptears  to  have  no  benefit,  or  an 
adverse  effect,  in  a  subgroup  of  subjects,  such 
possibilities  need  to  be  prop>erly  assessed  and 
should  therefore  be  reported. 

Finally,  statistical  judgement  should  be 
brought  to  bear  on  the  analysis, 
interpretation,  and  presentation  of  the  results 
of  a  clinical  triaL  To  this  end,  the  trial 
*  statistician  should  be  a  member  of  the  team 
responsible  for  the  study  report  and  should 
approve  the  final  report. 

7.2  Summarizing  the  Clinical  Database 

An  overall  summary  and  synthesis  of  the 
evidence  on  safety  and  efficacy  from  all  the 
reported  clinical  trials  is  required  for  a 
marketing  application.  This  may  be 
accompanied,  when  appropriate,  by  a 
statistical  combination  of  results. 

Within  the  siuimiary  a  number  of  areas  of 
specific  statistical  interest  arise:  Describing 
the  demography  and  clinical  features  of  the 
population  treated  during  the  course  of  the 


clinical  trial  program;  addressing  the  key 
questions  of  efficacy  by  considering  the 
results  of  the  relevant  (usually  controlled) 
trials  and  highlighting  the  degree  to  which 
they  reinfor^  or  contradict  each  other; 
summarizing  the  safety  information  available 
from  the  combined  database  of  all  the  studies 
whose  results  contribute  to  the  marketing 
application  and  identifying  potmtial  safety 
issues.  During  the  design  of  a  clinical 
program,  careful  attention  should  be  paid  to 
the  unifcvm  definition  and  collection  of 
measurements  Which  will  facilitate 
subsequent  interpretation  of  the  series  of 
trials,  particularly  if  they  are  likely  to  be  ' 
combined  across  trials.  A  common  dictionary 
for  recording  the  details  of  medication, 
medical  history,  and  adverse  events  should 
be  selected  and  used.  A  common  definition 
of  the  primary  and  secondary  variables  is 
nearly  alway  aworthwhile  and  is  essential  for 
meta-analysis.  The  manner  of  measuring  key 
efficacy  variables,  the  timing  of  assessments 
relative  to  randomization/entry,  the  handling 
of  protocol  violators  and  deviatora,  and 
perhaps  the  definition  of  prognostic  fectors, 
should  all  be  kept  compatible  imless  there 
are  valid  reasons  not  to  do  so. 

Any  statistical  procedures  used  to  combine 
data  across  trials  should  be  described  in 
detail.  Attention  should  be  paid  to  the 
possibility  of  bias  associated  with  the 
selection  of  trials,  to  the  homogeneity  of  their 
results,  and  to  the  proper  modeling  of  the 
various  sources  of  variation.  The  sensitivity 
of  conclusions  to  the  assumptions  and 
selections  made  should  be  explored. 

7.2.1  Efficacy  Data 

Individual  clinical  trials  should  always  be 
large  enough  to  satisfy  their  objectives. 
Additional  valuable  information  may  also  be 
gained  by  simunarizing  a  series  of  clinical 
trials  that  address  essentially  identical  key 
efficacy  questions.  The  main  results  of  such 
a  set  of  studies  should  be  presented  in  an 
identical  form  to  permit  comparison,  usually 
in  tables  or  graphs  that  focus  on  estimates 
plus  confidence  limits.  The  use  of  meta- 
analytic  techniques  to  combine  these 
estimates  is  often  a  useful  addition  because 
it  allows  a  more  precise  overall  estimate  of 
the  size  of  the  treatment  effects  to  be 
generated  and  provides  a  complete  and 
concise  summary  of  the  results  of  the  trials. 
Under  exceptional  circumstances,  a  meta- 
analytic  approach  may  also  be  the  most 
appropriate  way,  or  the  only  way,  of 
providing  sufficient  overall  evidence  of 
efficacy  via  an  overall  hypothesis  test 

7.2.2  Safefy  Data 

In  summarizing  safefy  data,  it  is  important 
to  examine  the  s^fy  database  thoroughly  for 
any  indications  of  potential  toxicify  and  to 
follow  up  any  indications  by  looking  for  an 
associated  supportive  pattern  of  observations. 
The  combination  of  the  safefy  data  frtMn  all 
human  exposure  to  the  drug  provides  an 
important  source  of  information  because  its 
larger  sample  size  provides  the  best  chance 
of  detecting  the  rarer  adverse  events  and, 
perhaps,  of  estimating  their  approximate 
incidence.  However,  incidence  data  from  this 
database  are  difficult  to  evaluate  without  a 
natural  comparator  group,  and  data  from 
comparative  studies  are  especially  valuable 


in  overocming  this  difficuhy.  The  results 
from  studies  that  use  a  common  con^Mrator 
(placebo  or  specific  active  comparator) 
should  be  combined  and  presented 
separately  tot  each  ccHnparator  providing 
sufficient  data. 

All  indications  of  potential  toxicify  arising 
from  explraadon  of  the  data  should  be 
reported.  The  evaluation  of  the  realify  of 
these  potential  adverse  effecta  should  take 
into  account  the  issue  of  raultiplicify  arising 
from  the  nimierous  comparisons  made.  The 
evaluation  should  also  make  appropriate  use 
of  survival  analysis  methods  to  exploit  the 
potential  relationship  of  the  incidence  of 
adverse  events  to  duration  of  exposure  and/ 
or  followup.  The  risks  associated  with 
identified  adverse  effects  should  be 
appropriately  quantified  to  allow  a  proper 
assessment  of  the  risk/benefit  relationship. 

Annex  1  Gloasary  j 

All  randomized  subjects— The  analysis  set 
that  includes  all  subjecta  who  were 
randomized  to  treatment,  with  these  subjects 
assigned  to  the  treatment  group  to  which 
they  were  randomized.  Practic^ 
considerations,  such  as  missing  data,  may 
lead  to  some  subjects  in  this  set  not  being 
included  in  the  corresponding  analysis. 

Analysis  plan — ^The  strategy  for  analysis 
predefined  in  the  statistical  section  of  the 
protocol  and/or  protocol  amendments.  The 
plan  may  be  elaborated  in  a  separate 
document  (internal  to  the  sponsor)  to  cover 
technical  details  and  procedures  for 
implementing  the  statistical  analyses.  The 
plan  should  be  reviewed  and  possibly 
updated  as  a  result  of  the  blind  review  of  the 
data. 

Bayesian  approaches — Approaches  to  data 
analysis  that  provide  a  posterior  probabilify 
distribution  for  some  parameter  (e.g., 
treatment  effect),  derived  from  the  observed 
data  and  a  prior  probabilify  distribution  for 
the  parameter.  The  f)osterior  distribution  is 
then  used  as  the  basis  for  statistical 
inference. 

Bias  (statistical  and  operational) — ^The 
systematic  tendency  of  any  factors  associated 
with  the  design,  conduct,  analysis,  and 
evaluation  of  the  results  of  a  clinical  trial  to 
make  the  estimate  of  a  treatment  effect 
deviate  from  its  true  value.  Bias  introduced 
through  deviations  in  conduct  is  referred  to 
as  "operational"  bias.  The  other  sources  of 
bias  listed  above  are  referred  to  as 
"statistical." 

Blind  review — ^The  checking  and 
assessment  of  data  during  the  course  of  the 
study,  but  before  the  breaking  of  the  blind, 
for  the  purpose  of  finalizing  the  analysis 
plan. 

Ckyntent  validity— The  extent  to  which  a 
variable  (e.g.,  a  rating  scale)  measures  what 
it  is  supposed  to  measure. 

Double  dummy — A  technique  for  retaining 
the  blind  when  administering  supplies  in  a 
clinical  trial,  when  the  two  treatments  cannot 
be  made  identical.  Supplies  are  prepared  fiir 
Treatment  A  (active  and  indistinguishable 
placebo)  and  for  Treatmentfi  (active  and 
indistinguishable  placebo).  Subjecta  then 
take  two  seta  of  treatment;  either  A  (active) 
and  B  (placebo),  or  A  (placebo)  and  B 
(active). 


Dropout— A  subiect  in  a  clinical  trial  who 
for  any  reason  foils  to  continue  in  the  trial 
until  the  last  visit  required  of  hino/her  by  the 
study  protocol. 

Equivalence  trial — A  trial  with  the  primary 
objective  of  showing  that  the  response  to  twro 
or  more  treatmente  diSera  by  an  amount 
which  is  clinically  unimportant.  This  is 
usually  demonstrated  by  showing  that  the 
true  treatment  difference  is  likely  to  lie 
between  a  lower  and  an  upper  equivalence 
margin  of  clinically  acceptable  differences. ' 

Frequentist  methods— Statistical  methods, 
such  as  significance  teste  and  confidence 
intervals,  which  can  be  interpreted  in  terms 
of  the  frequency  of  certain  outcomes 
occurring  in  hypothetical  repeated 
realizations  of  the  same  experimental 
situation. 

Generalizability,  generalization — ^The 
extent  to  which  the  findings  of  a  clinical  trial 
can  be  reliably  extrapolated  fix>m  the  subjecta 
who  participMted  in  the  trial  to  a  broadw 
patient  population. 

Global  assessment  variable — A  single 
variable,  usually  a  scale  of  ordered 
categCKical  ratings,  that  integrates  objective 
variables  and  the  investigator's  overall 
impression  about  the  state  or  change  in  state 
of  a  subject. 

Independent  data  monitoring  committee 
(IDMC)  (data  and  safety  monitoring  board, 
monitoring  committee,  data  monitoring 
committee) — An  independent  data 
monitoring  committee  that  may  be 
established  by  the  sp>onsor  to  assess  at 
intervals  the  progress  of  a  clinical  trial,  the 
safety  data,  and  the  critical  efficacy 
endpoints,  and  to  recommend  to  the  sponsor 
whether  to  continue,  modify,  or  stop  a  trial. 

Intention-to-treat  principle — The  principle 
that  asserts  that  the  efEect  of  a  treatment 
policy  can  be  best  assessed  by  evaluating  on 
the  basis  of  the  intention  to  treat  a  subject 
(i.e.,  the  planned  treatment  regimen)  rather 
than  the  actual  treatment  given.  It  has  the 
consequence  that  subjects  allocated  to  a 
treatment  group  should  be  followed  up. 
assessed,  and  analyzed  as  members  of  that 
group  irrespective  of  their  compliance  to  the 
planned  course  of  treatment. 

Interaction  (qualitative  and  quantitative) — 
The  situation  in  which  a  treatment  contrast 
(e.g.,  difiierence  between  investigational 
product  and  control)  is  dependent  on  another 
fector  (e.g.,  center).  A  quantitative  interaction 
refers  to  the  case  where  the  magnitude  of  the 
contrast  diffiBrs  at  the  different  levels  of  the 
fectcM',  whereas  for  a  qualitative  interaction 
the  direction  of  the  contrast  differs  for  at  least 
one  level  of  the  factor. 

Inter-  and  intrarater  eeliability— The  level 
of  consistency  of  a  rater  (intra)  or  a  group  of 
raters  (inter)  in  making  an  assessment  of 
treatment  outcome. 

Interim  analysis — Any  analysis  intended  to 
oomjMre  treatment  arms  with  respect  to 
^efficacy  or  safefy  at  any  time  prior  to  the 
formal  completion  of  a  trial. 

Meta-analysis — The  formal  evaluation  of 
the  quantitative  evidence  from  two  or  more 
trials  bearing  on  the  same  question.  This 
most  commonly  involves  the  statistical 
combination  of  summary  statistics  from  the 
various  trials,  but  the  term  is  sometimes  used 
to  refer  to  the  combination  of  the  raw  data. 
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Multkxnter  trid—A  trial  involviiig  two  or 
more  study  centers,  a  common  study 
protocol,  and  a  single  analysis  plan  pooling 
the  data  across  all  centers. 

Noninfetiority  trial — A  trial  with  the 
primary  objective  of  showing  that  the 
resftonse  to  the  investigational  product  is  not 
clinically  inferior  to  a  comparative  agent 
(active  or  placebo  control). 

Preferred  and  included  terms — In  a 
hierarchical  medical  dictionary,  for  example, 
WHO-ART,  the  included  term  is  the  lowest 
level  of  dictionary  term  to  which  the 
investigator  description  is  coded.  The 
preferred  term  is  the  level  of  grouping  of 
included  terms  typically  used  in  reporting 
frequency  of  occurrence.  For  example,  the 
investigator  text  "Pain  in  the  left  arm"  might 
be  coded  to  the  included  term  "Joint  pain," 
which  is  reported  at  the  preferred  term  level 
as  "Arthralgia." 

Per  protocol  set  (valid  cases,  efficacy 
sample,  evaluabh  subjects  sample)— The  set 


of  data  generated  by  the  subset  of  subjects 
who  complied  with  the  protocol  sufficiently 
to  ensiire  that  these  data  would  be  likely  to 
exhibit  the  effects  of  treatment  according  to 
the  underlying  scientific  model.  Compliance 
covers  such  considerations  as  exposure  to 
treatment,  availability  of  measurements,  and 
absence  of  major  protocol  violations. 

Safety  and  tolerability—The  safety  of  a 
medical  product  concerns  the  medical  risk  to 
the  subject,  usually  assessed  in  a  clinical  trial 
by  laboratory  tests  (including  clinical 
chemistry  and  hematology),  vital  signs, 
clinical  adverse  events  (diseases,  signs  and 
symptoms),  and  other  special  safety  tests 
(e.g.,  electrocardiograms,  ophthalmology). 
The  tolerability  of  the  medical  product 
represents  the  degree  to  which  overt  adverse 
effects  can  be  tolerated  by  the  subject 

Superiority  trial — ^A  trial  with  the  primary 
objective  of  showing  that  the  response  to  the 
investigational  product  is  superior  to  a 
comparative  agent  (active  or  placebo  control). 


Surrogate  variable — A  variable  that 
provides  an  indirect  measurement  of  effect  in 
situations  where  direct  measurement  of 
clinical  effect  is  not  feasible  or  practical. 

Treatment  effect — An  effect  attributed  to  a 
treatment  in  a  clinical  trial.  In  most  clinical 
trials,  the  treatment  effect  of  intermt  is  a 
comparison  (or  contrast)  of  two  or  man 
treatments. 

Treatment  emergent— An  event  that 
emerges  during  treatment,  having  been 
absent  pretreatment,  or  worsens  relative  to 
the  pretreatment  state. 

Dated:  April  30, 1997. 
William  K.  Hnbbard. 
Associate  Commissioner  fcx' Policy 
Coordination. 
[FR  Doc.  97-12139  Filed  5-*-97;  8:45  am] 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  960  and  966 
[DodtMaFH  «»4  P  01] 
RIN2577-AB67 

StTMmHnlng  the  Public  Housing 
Admission  and  Occupanqf 
nsgulstlons 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  will  revise 
HUD's  regulations  that  govern 
admissi(Hi  and  occupancy  issues  in  the 
public  housing  program  to  do  the 
following:  Remove  rule  text  that  is 
repetitive  of  statutory  language  and 
otherwise  streamline  the  rule;  respond 
to  relevant  recommendations  of  the 
Public  and  Assisted  Housing  Occupancy 
Task  Force  rep<»t  of  April  1994; 
implement  a  recent  statute  regarding 
screening  of  applicants  for  admission 
and  termination  of  tenancy;  add 
important  provisions  concerning 
application  processing,  previously 
found  (Hily  in  a  superseded  Annual 
Contributions  Contract  between  HUD 
and  Housing  Agencies  and  in  HUD 
Handbooks;  and  clarify  applicability  of 
the  part.  The  overall  goal  of  this  rule  is 
to  make  the  regulations  clearer  and 
more  concise  and  to  implement 
statutory  directives. 
DATES:  CoBunents  due  date:  |uly  8. 
1997.      / 

The  deadline  for  comments  on  the 
information  collection  requirements  is 
July  8, 1997,  although  commenters  are 
advised  that  a  comment  is  best  assured 
of  having  its  full  effect  if  it  is  received 
by  the  Office  of  Management  and 
Budget  (OMB)  within  30  days  of 
pubUcation.  See  the  Public  Reporting 
Burden  heading  imder  the  Findings  and 
CertificaticHis  section  of  this  preamble 
regarding  the  information  collection 
Wurden. 

MIORESSES:  Interested  pOTSons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  C^ce  of  General  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 


Comments  on  the  information 
collections  contained  in  the  rule,  which 
are  described  in  detail  imder  the 
heading,  FINDINGS  AND 
CERTIFICATIONS,  must  refer  to  the 
docket  number  and  title  of  the  proposed 
rule  and  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Campbell,  Director,  Marketing, 
Leasing  and  Management  Division, 
Office  of  Public  and  Assisted  Housing 
Operations,  Room  4206,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  number  (202)  708- 
0744,  extension  4020.  (This  teksphone 
number  is  not  toll-free.)  For  haaring-and 
speech-impaired  persons,  this  number 
may  be  accessed  via  text  telephone  by 
dialing  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPIEMENTARY  MFORMATION: 

L  Ragnlatory  Eeinventioa  Efibrt 

On  March  4. 1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  24  CFR.  Part  960, 
Admission  To,  And  Occupancy  Of, 
Public  Housing,  can  be  improved  and 
streamlined  by  eliminating  unnecessary 
language.  Throughout  the  part,  this  rule 
shortens  and  simplifies  the  provisions 
retained. 

The  various  subparts  of  part  960 
currently  contain  their  own  sections  on 
purpose,  scope,  and/or  applicability. 
The  statements  of  purpose  and  scope 
have  been  eliminated,  since  they  were 
explanatory  only  and  the  information 
can  be  provided  in  HUD  documents 
other  than  a  rule.  The  applicability 
provisions  have  been  consolidated  into 
one  section  in  a  new  subpart  A,  which 
deals  with  general  topics.  All  statements 
of  OMB  approval  nimibers  for 
information  collection  requirements 
have  also  been  consolidated  in  that 
subpart. 

Sections  on  tenant  selection  policies 
and  standards  for  tenant  selectim 
criteria  (§§960.204  and  960.205)  have 
been  streamlined  and  consolidated  into 
one  section  (new  §  960.201)  entitled, 
"Applicant  admission  policies." 
Examples  have  been  removed,  since 


they  can  be  provided  in  HUD  guidance 
documents. 

References  in  the  codified  rule  to 
reserved  subparts  and  sections  have 
been  removed,  to  eliminate  confusion. 

A  number  of  the  changes  made  in  this 
proposed  rule  increase  the  flexibility  of 
housing  agencies  ("HAs")  administering 
the  program.  For  example,  §  960.206 
now  explicitly  authorizes  HAs  to  verify 
information  about  an  applicant's 
disability  to  determine  appropriate 
accommodations,  to  verify  information 
relative  to  qualification  for  a  preference, 
and  to  determine  deductions  for 
calculating  adjusted  income.  It  clarifies 
that  the  HA  makes  the  final 
determination  of  whether  an  applicant's 
fidlure  to  meet  the  HA's  tenant  selection 
criteria  is  outweighed  with  respect  to 
these  issues.  Another  example  is  the 
explicit  authorization  for  HAs  to  adopt 
income  limits  for  continued  occupancy, 
found  in  §  960.210.  This  responds  to  the 
desire  of  many  HAs  to  adopt  reasonable 
limits  to  avoid  housing  famiUes  who 
can  obtain  housing  on  the  private 
market.  In  addition,  language  was 
removed  from  §  960.208  that  required  a 
tenant's  approval  for  direct  payment  of 
a  utility  reimbursement  to  a  utility 
provider  (see  discussion  below). 

n.  Statutory  Change  and  Related 
Change  to  Bar  Admiaaioo  of  Certain 
Evicted  Tenants 

The  statutory  foimdation  for  the 
public  housing  program  is  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437a.  et  seq.,  "1937  Act").  On  March 
28, 1996,  that  Act  was  amended  by  the 
Housing  Opportimity  Program 
Extension  Act  of  1996  (Pub.  L.  104-120, 
110  Stat.  834)  ("Extender  Act").  It 
makes  ineligible  for  admission  to  public 
housing  those  individuals  who  have 
been  evicted  from  housing  assisted 
under  the  1937  Act  (including  Section 
8  assistance)  tat  drug-related  criminal 
activity  for  a  three-year  period,  unless 
the  evicted  tenant  has  successfully 
completed  a  rehabilitation  program  or 
the  circumstances  leading  to  the 
eviction  no  longer  exist 

The  statute  also  requires  HAs  to 
prohibit  occupancy  in  any  public 
housing  dwelling  unit  by  any  person 
who  the  HA  determines  is  illegally 
using  a  controlled  substance,  or  whose 
pattern  of  illegal  use  of  a  controlled 
substance  or  pattern  of  alcohol  abuse 
would  interfere  with  the  health,  safety, 
or  right  to  peaceful  enjoyment  of  the 
premises  by  other  residents  of  the 
project.  In  this  connection,  the  statutory 
amendment  authorizes  the  housing 
agency  administering  the  program  to 
determine  whether  an  applicant  has 


been  rehabilitated  from  drug  or  alcohol 
abuse. 

The  amendment  also  provides  some 
specific  requirements  about  the 
administration  of  this  applicant 
screening  authority:  (1)  It  requires  law 
enforcement  agencies  to  provide 
information  to  housing  agencies 
concerning  criminal  convictions  for 
purposes  of  applicant  screening,  lease 
enforcement,  and  eviction;  (2)  it 
requires  the  housing  agency  to  provide 
anyone  adversely  affected  by  report  of  a 
criminal  record  an  opportimity  to 
dispute  the  accuracy  and  relevance  of 
that  record  before  any  adverse  action  is 
taken;  and  (3)  it  requires  that  reports  of 
criminal  records  be  maintained 
confidentially.  The  first  of  these  changes 
is  not  the  subject  of  this  rule  but  is  the 
subject  of  current  intergovernmental 
coordination  efforts.  The  second  and 
third  changes  are  being  implemented 
through  revisions  of  the  verification 
procedures  contained  in  the  section 
now  designated  as  §  960.206(e). 

A.  Ineligibility  of  Persons  Previously 
Evicted 

This  rule  interprets  the  statute's  ban 
OB  a<bussion  of  a  person  previously 
evicted  for  drug-related  criminal  activity 
for  three  years  to  be  a  period  of  at  least 
three  years.  Thus,  an  HA  can  determine 
the  period  of  time  it  believes  reasonable 
for  particular  types  of  drug-related 
activity,  as  long  as  that  period  is  at  least 
three  years  longT 

This  rule  also  proposes  a  related 
change  in  §  960.201  to  make  tenants 
evicted  from  housing  assisted  under  the 
1937  Act  for  serious  lease  violations 
ineligible  for  admission  to  public 
housing  for  an  appropriate  period  of 
time.  For  example,  iunilies  evicted  for 
coomiitting  crimes  against  persons  or 
property,  and  other  acts  that  affect  the 
health,  safety  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents,  would  be  barred  from 
admission  to  public  housing  for  a 
specified  period.  These  proposals  will 
facilitate  HUD  and  HA  efforts  to  crack 
down  on  crime  and  to  impose  tougher 
expectations  on  federally  assisted 
tenants,  holding  them  responsible  for 
their  actions. 

It  is  noted  that  in  order  to  determine 
the  eligibility  of  an  applicant  under  this 
proposed  rule,  an  HA  needs  to  know 
whether  the  applicant  was  evicted  from 
housing  assisted  under  the  1937  Act  and 
whether  the  eviction  involved  drug- 
related  criminal  activity.  HUD  is 
specifically  requesting  public  comment 
on  the  best  means  to  obtain  information 
on  evictions  from  privately  owned 
assisted  projects  and  ways  HAs  can 
share  this  information  with  each  other. 


B.  Ineligibility  of  Persons  Involved  in 
Drug  or  Alcohol  Abuse 

The  Extender  Act  requires  that  HAs 
prohibit  occupancy  in  public  housing 
by  any  person  engaged  in  illegal  use  of 
a  controlled  substance  or  any  person 
that  the  HA  has  reasonable  cause  to 
believe  is  engaged  in  a  pattern  of  illegal 
use  of  a  controlled  substance  or  abuse 
(or  a  pattern  of  abuse)  of  alcohol  that 
"may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents  of  the 
project."  Inis  rule  implements  that 
provision  by  requiring  HAs  to  establish 
screening  criteria  to  prevent  admission 
of  such  ineligible  persons  and  by 
requiring  HAs  to  establish  standards  for 
evicting  tenants  related  to  illegal  drug 
use  and  alcohol  abuse.  (See 
§§  960.201(c)(1).)  Since  the  Extender 
Act  makes  these  same  standards  the 
basis  for  termination  of  tenancy  as  well 
as  for  denial  of  admission,  this 
nilemaking  revises  the  provisions  of 
current  regulations  pertaining  to 
grounds  for  termination  of  tenancy, 
§966.4(1).  to  add  than. 

In  addition,  consonant  with  the 
Departmoit's  overall  efibrts  to  make 
public  housing  safe  and  following  the 
pattern  of  Section  8  regulations 
(§  982.553),  this  proposed  rule  provides 
that  the  HA  may  deny  admission  or 
evict  a  tenant  at  any  time  if  the  HA 
determines  that  any  femily  member  has 
engaged  in  drug-tralficking  or  violent 
criminal  activity.  Pefiaitions  of  these 
terms  are  added  to  the  rule.) 

C.  CratUnal  Background  Checks 

The  rufe  currently  requires,  at 
§  960.206(a),  that  "(aldequato 
procedures  must  be  devefoped  to  obtain 
and  verify  infic»raation  with  respect  to 
each  applicant."  It  also  suggests  as 
sources  of  inftmnation  "parole  officers, 
court  records,  drug  treatment  centers, 
clinics,  physicians  or  police 
departments  where  warranted  by  the 
particular  circumstances."  That  section 
is  being  revised  to  provide,  at  paragraph 
(c)(1),  that  verificati(Mi  procedures 
include  a  "criminal  background  check 
of  all  adult  household  members  to 
identify  any  recent  history  of  crimes  of 
physical  violence  to  persons  or  property 
and  other  activities  that  would 
adversely  affect  the  health,  safety  or 
welfere  of  others." 

The  enactment  of  the  Extender  Act 
makes  it  clear  that  Congress  wants 
applicants  who  are  admitted  to  public 
housing  to  be  carefully  screened  for 
criminal  and  antisocial  behavior,  so  that 
pubUc  housing  developments  will  be 
more  desirable  places  to  live.  HUD 
concludes  that  HAs  must  carefully 


screen  applicants  to  assure  that  ibey  are 
carrying  out  the  new  statutory 
provisions  making  ineligible  for 
admission  persons  involved  in  drug  use 
and  alcohol  abuse  or  previously  evicted 
for  drug-related  activity  and  requiring 
that  law  enforcement  agencies  make 
available  information  about  criminal 
records. 

To  assure  that  screening  is  thorough 
and  is  not  conducted  in  a 
discriminatory  way,  the  proposed  rule 
provides  that  HAs  must  do  a  criminal 
background  check  on  all  adult 
household  members  of  each  applicant 
family.  The  rule  requires  HAs  to  access 
an  individual's  criminal  history  records 
from  a  local.  State,  or  Federal 
government  entity  with  law 
enforcement  responsibility.  The  type  of 
criminal  background  checi^  done  is  left 
to  the  discretion  of  the  HA,  based  on 
local  drcumstanoes. 

This  approach  was  discussed  at  a 
meeting  in  the  summer  of  1996  with 
representatives  of  housing  agency 
officials  (National  Association  of 
Housing  and  Redevelopment  Officials, 
Council  of  Large  Public  Housing 
Authorities,  and  Public  Housing 
Authority  Directors  Association). 
Although  there  was  not  unanimous 
support  for  this  position  among  those ' 
officials,  the  Department  has 
determined  that  benefits  will  outweigh 
the  costs,  as  described  below,  and  that 
the  policy  should  be  implemented.  Of 
course,  public  comments  are  invited  on 
this  su^ect,  as  on  other  elements  of  this 
proposed  rule. 

When  considering  what  type  of  check 
to  do,  an  HA  may  consider  factors 
described  in  this  rule  preamble.  Local 
and  county  records,  which  nay  contain 
records  of  misdemeanors,  as  well  as 
felonies,  are  generally  available  free  or 
for  (mly  a  saull  fee.  This  type  of 
background  check  may  be  appropriate 
for  long-term  residents  of  the  locality  or 
coimty.  State  records  are  available,  for 
fees  that  vary  %videly,  and  may  be 
appropriate  to  check  on  the  background 
of  an  apphcant  that  has  moved  firom 
other  localities  within  a  State.  In  some 
parts  of  the  country,  states  have  created 
networks  through  which  HAs  can  access 
criminal  records  from  all  participating 
states  through  one  request. 

Another  possible  source  is  the 
National  Crime  Information  Center 
(NCIC),  which  provides  information 
about  felonies  and  many  misdemeanors. 
At  this  point,  most  HAs  do  not  have 
access  to  NQC  records,  but  HUD  is 
working  with  other  Federal  agencies  to 
develop  procedures  so  that  this  option 
can  be  pursued  where  it  is  deemed 
appropriate. 
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A  large  niunber  of  HAs  have 
residency  preferences  (including  New 
York.  Puerto  Rico,  and  Chicago — 
administering  a  total  of  284,000  imits), 
which,  combined  with  long  waiting 
lists,  result  in  admission  primarily  of 
local  residents,  or  those  who  work  in  • 
the  locality.  Background  checks  on  local 
residents  can  often  be  done  through 
local,  coimty,  or  State  systems.  In  the 
HAs  that  have  residency  preferences, 
non-local  residents  rarely  reach  the  top 
of  the  waiting  list  and  the  stage  of 
screening  that  involves  the  criminal 
background  check. 

The  range  of  effort  an  HA  imdertakes 
may  vary  from  having  the  applicant  get 
a  dociunent  from  the  local  poUce 
department  or  sheriff's  office  that 
indicates  whether  or  not  the  applicant 
has  a  criminal  record,  and  the  nature  of 
any  such  record,  to  having  the  applicant 
fingerprinted  and  checking  these  prints 
and  odier  pertinent  data  with  the  NQC. 
The  former  method  has  the  advantage 
that  applicants  who  know  they  have  a 
criminal  history  may  choose  to 
withdraw  their  applications,  thus 
screening  themselves  out  of  the 
applicant  pool.  The  cost  may  range  &t>m 
nothing,  to  $1  for  a  name  check  with 
local  authorities  using  a  diskette  for 
computerized  access,  to  $10  for  a  name 
check  with  NQC.  to  $25  for  a 
fingerprint  check  with  NQC.  In  no 
event  will  the  applicant  be  charged  to 
cover  the  cost  of  the  criminal 
backgroimd  check. 

The  cost  to  HAs.  in  the  agg^regate.  to 
conduct  the  required  background  check, 
which  many  are  already  doing  under  the 
existing  regulations,  is  estimated  as 
follows.  There  are  approximately  1.3 
million  public  housing  households.  Of 
these,  there  is  turnover  in  13%  of  the 
units  each  year,  producing  a  need  to  do 
apphcant  screening  to  fill  169,000  units 
per  year.  Considering  that  criminal 
background  checks  will  be  done  on  the 
adults  in  applicant  households  that 
have  already  passed  other  standard 
screening  procedures,  it  is  likely  that  1.5 
households  will  be  checked  for  each  of 
the  169,000  admissions.  That  results  in 
253.000  households  being  checked.  At 
an  average  of  1.2  adults  per  household, 
the  requirement  to  check  all  adult 
members  of  an  applicant  household 
would  require  303,600  individuals  to  be 
checked. 

We  estimate  that  95%  of  these 
criminal  background  checks  could  be 
done  at  the  local,  county,  or  State  level. 
The  cost  of  this  type  of  check  varies 
¥ndely,  from  about  $1  to  more  than  $15. 
Using  a  relatively  high  estimate  of 
approximately  $10  per  person,  the  total 
aimual  cost  for  this  category  of 
backgroimd  check  would  be  $2,884,200. 


Another  3%  of  the  checks  would 
probably  be  done  through  a  name  check 
with  the  NQC.  at  a  ballpark  estimate  of 
$10  per  person — for  a  total  cost  of 
$91,080.  The  last  2%  would  be  checked 
via  the  fingerprint  check  with  the  NQC, 
at  an  approximate  cost  of  $25  (not 
including  the  cost  of  obtaining  the 
appUcant's  fingerprints) — for  a  total  cost 
of  $151,800.  Altogether,  the  cost  then 
would  be  $3,127,080. 

The  HAs  cover  the  cost  of  all  their 
screening  activities,  as  well  as  the  cost 
of  other  operations,  such  as  evictions, 
through  HUD  operating  subsidy  and 
rental  and  other  income.  If  an  HA  does 
not  properly  screen  applicants,  both 
tangible  and  intangible  costs  will  be 
inciirred.  The  tangible  costs  to  the  HA 
will  include  the  cost  of  evicting  a  tenant 
involved  in  criminal  activity. 

Costs  associated  with  an  eviction,  if 
the  HA  uses  its  own  counsel,  are 
estimated  to  be  in  the  range  of  $450  to 
$700  for  each  eviction,  provided  there  is 
no  appeal.  If  there  is  an  appeal  or  a  jury 
trial,  the  HA  is  likely  to  spend,  at  a 
minimum,  $2,000  per  eviction.  These 
estimates  do  not  include  the  HA  staff 
time  devoted  to  dociunentaticm  of 
problems  with  the  tenant  family  that 
takes  place  before  the  commencement  of 
an  eviction  action. 

The  cost  of  doing  adequate  screening 
at  the  point  of  admission  (at  $l-$25  per 
adult)  is  an  investment  in  efiiactive 
management  of  public  housing 
developments.  Lease  enforcement — via 
eviction — is  much  more  costly.  Using 
the  high  estimate  of  $25  per  adult,  the 
cost  per  household  of  universal  adult 
screening  is  $30,  which  compares  very 
favorably  with  an  eviction  cost  of  $450 
to  $2,000. 

The  intangible  costs  associated  with 
failing  to  do  adequate  criminal 
background  checks  would  include  the 
effect  on  neighbors  in  the  development 
whose  peaceful  enjoyment  of  the 
premises  would  be  impeded  by  the 
presence  of  tenant  famihes  involved  in 
criminal  activity.  These  neighbors' 
dissatisfaction  with  the  development 
might  produce  an  undesirable  image  for 
the  development  and  increased  turnover 
and  vacancies  in  the  development.  Of 
course,  such  turnover  would  result  in 
costs  for  cleaning  units  and  additional 
applicant  screening  to  fill  the  units,  and 
if  units  could  not  be  filled  because  of  a 
negative  image  of  the  development,  loss 
in  rental  income  resulting  from 
vacancies.  Complaints  to  the  HA  staff 
about  tenants  who  might  have  been 
prevented  from  being  admitted  if  a 
criminal  background  check  had  been 
completed  would  require  staff  to  devote 
time  to  meet  with  affected  families  to 
attempt  to  resolve  the  situation,  as  well 


as  action  necessary  to  evict  the  families 
whose  illegal  activities  could  not  be 
terminated  by  any  other  means. 

The  Department  concludes  that,  in 
fulfillment  of  the  statutory  mandate  to 
screen  applicants  to  prevent  admission 
of  those  who  are  involved  in  illegal  drug 
use  and  drug-related  criminal  activity  or 
who  have  been  evicted  previously  for 
such  activity  and  to  terminate  the 
tenancy  of  persons  whose  use  of  illegal 
drugs  or  abuses  of  alcohol  interferes 
with  the  use  of  the  premises  by  other 
residents,  applicants  must  be  screened 
for  criminal  activity.  Considering  the 
costs  associated  with  criminal 
backgroimd  checks  and  the  tangible  and 
intangible  costs  of  failure  to  do  adequate 
criminal  background  checks,  the 
Department  has  determined  that 
requiring  such  checks  on  all  adults  in 
applicant  households  before  admission 
of  a  family  is  justified  as  a  means  of 
satisfying  the  statutory  objective. 

ni.  Annual  Contributions  Contract  and 
Handbook  Provisions 

The  Department  revised  the  standard 
contract  between  it  and  housing 
agencies,  called  the  Annual 
Contributions  Contract  ("ACC").  in  the 
July  1995  revision  streamlining  and 
replacing  the  November  1969  version. 
The  1969  standard  ACC  contained 
requirements  that  are  no  longer  found  in 
the  new  ACC  but  are  still  to  be  kept  in 
force.  Therefore,  this  rule  is  adding  to 
part  960  some  requiremfflQts  formerly 
found  in  the  ACC.  or  in  HUD 
Handbooks,  on  the  subject  of 
applications,  waiting  Usts.  and  tenant 
selection  and  assignment. 

A  new  subpart  C  requires  HAs  to 
obtain  a  written  application  fitim  each 
applicant,  and  it  builds  on  the 
framework  estabUshed  in  24  CFR  1.4  for 
tenant  selection  and  assignment  plans 
and  use  of  waiting  Usts. 

IV.  Occupancy  Task  Force 

In  1993,  the  Secretary  established  a 
task  force  to  review  all  rules,  policy 
statements,  handbooks,  technical 
assistance  memoranda,  and  other 
relevant  documents  issued  by  the 
Department  on  the  standards  and 
obligations  governing  residency  in 
federally  assisted  housing,  to  comply 
with  Section  643  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  U.S.C.  13603). 

This  task  force  was  comprised  of 
individuals  representing  the  interests  of 
owners,  managers,  and  tenants  of 
federally  assisted  housing.  HAs.  owner 
and  tenant  advisory  organizations, 
persons  with  disabilities  and  disabled 
families,  organizations  assisting 
homeless  individuals,  and  social 


service,  mental  health  and  other 
nonprofit  servicers  and  providers  who 
serve  federally  assisted  housing. 
Members  of  the  task  force  were  directed 
to  review  all  existing  standards, 
regulations,  and  guidelines  governing 
occupancy  and  tenant  selection  policies 
in  federally  assisted  housing,  as  well  as 
lease  provisions  and  other  rules  of 
occupancy  for  federally  assisted 
housing,  to  determine  whether  the 
standards,  regulations  and  guidelines 
provide  sufficient  guidance  to  owners 
and  managers  of  federally  assisted 
housing  to: 

(1)  Develop  procedures  for 
preselection  inquiries  sufficient  to 
determine  the  capacity  of  the  applicants 
to  comply  with  reasonable  lease  terms 
and  conditions  of  occupancy; 

(2)  Use  leases  that  prohibit  behavior 
«^ch  endangers  the  health  and  safety 
of  other  tenants  or  HA  empl(^ees  or 
violates  the  rights  of  other  tenants  to 
peaceful  enjoyment  of  the  premises; 

(3)  Assess  tne  need  to  provide,  and 
appropriate  measures  for  providing, 
reasonable  accommodations  required 
imder  the  Fair  Housing  Act  and  Section 
504  of  the  RehabilitatiiHi  Act  of  1973  Ua 
persons  with  various  types  of 
disabilities:  and 

(4)  Comply  with  civil  rights  laws  and 
regulations. 

The  task  force  made  the  necessary 
review,  conducted  several  public 
hearings  across  the  country,  and 
received  written  comments.  As 
mandated,  the  task  force  submitted  to 
the  Secretary  and  Congress  a  final  report 
on  April  7. 1994  that  set  forth  the  task 
force's  recommendations  for  occupancy 
criteria  in  federally  assisted  housing, 
standards  for  the  reasonable 
performance  and  behavior  of  tenants  of 
fiederally  assisted  housing,  compliance 
standards  consistent  with  the  reasonable 
accommodation  of  the  requirements  of 
the  Fair  Housing  Act  and  section  504  of 
the  Rehabilitation  Act  of  1973. 
standards  for  compliance  tvith  other 
civil  rights  laws,  and  procedures  for  the 
eviction  of  tenants  not  complying  with 
such  standards  consistent  with  sections 
6  and  8  of  the  1937  Act 

Some  of  the  recommendations  were 
directed  to  the  Congress,  and  others 
would  require  the  appropriation  of 
funds  for  their  implementation.  Those 
recommendations  are  not  covered  by 
this  proposed  rule. 

Most  of  the  remaining 
recommendations  do  not  require 
implementation  through  the  rulemaking 
process  but  rather  through  the 
promulgation  of  guidance.  The 
Department  is  committed  to  minimizing 
the  regulatory  burden  on  the  housing 
As  a  remit,  the  only 


recommendations  that  are  covered  in 
this  proposed  rule  are  those  related  to 
24  CFR  part  960  that  require  an  explicit, 
enforceable  requirement  on  the  HAs  or 
for  which  the  existing  regulation  must 
be  modified  to  be  consistent  with  Task 
Force  recommendations.  The 
Department  intends  to  address  and 
adopt  other  Task  Force 
recommendations  in  fiiture  revisions  of 
other  regulations,  such  as  24  CFR  part 
966.  covering  leases  and  grievance 
procedures,  and  in  future  training. 

The  Task  Force  recommended  that 
HUD  provide  broader  coverage  with 
respect  to  requiring  that  HAs  provide 
reasonable  accommodations  to 
applicants  whose  applications  would  be 
denied,  considering  what 
accommodations  could  be  provided  that 
would  permit  the  applicants  to  comply 
with  program  requirements.  The  revised 
§  960.206  addresses  this  issue. 

The  Task  Force  recommended  that 
HUD  require  all  housing  providers  to 
ask  all  applicants  at  the  point  of  initial 
contact  whether  they  need  another  form 
of  communication  other  than  plain 
language  paperwork.  Some  alternatives 
recommended  were  providing  sign 
language  interpretation;  having  material 
explained  orally  by  staff,  mther  in 
perscm  or  by  phone;  providing  large 
type  materials;  offering  informaticm  m 
tape;  or  having  some  third  party 
representative  (a  frimd,  relative  or 
advocate,  named  by  the  applicant) 
accompany  the  applicant  to  receive, 
interpret  and  explain  housing  materials 
and  be  present  at  all  meetings  and 
discussions.  The  Department  has 
decided  to  require  that  applicants  be 
infcMined  of  alternative  forms  of 
communication  that  can  be  used,  upon 
the  request  of  an  applicant.  The 
provision  (in  S  960.207)  is  worded  in  the 
form  of  providing  infbrmatian  to 
applicants  instead  of  asking  applicants 
v^t  they  need,  to  respect  their  privacy. 

The  Task  Force  recommendea  that 
HUD  require  housing  providers  to 
include  in  all  letters  rejecting  applicants 
a  notice  asking  applicants  with 
disabilities  who  an  being  rejected  to 
request  an  interview  to  determine 
whether  a  reasonable  accommodatirai 
would  enable  them  to  oxnply  with 
essential  lease  provisions.  This 
recommendation  has  been  accepted  and 
embodied  in  the  same  section. 

V.  Description  of  Specific  Changes 

A.  General 

The  entire  part  has  been  rewritten, 
instead  of  amending  some  of  the 
existing  parts.  The  new  subpart  A 
describes  the  applicability  of  the  part, 
clarifying  a  poasible  confusicm  about 


what  leased  housing  projects  are 
covered — units  leased  by  the  HA  from  a 
private  owner  and  then  subleased  to 
tenants  under  the  Section  23  or  the 
Section  10(c)  programs  are  covered. 
This  subpart  also  describes  the 
authorization  for  information 
collections. 

B.  Subpaii  B— Admission,  Rent,  and 
Reexamination  of  Income 

When  the  rule  governing  Federal 
preferences  was  issued,  on  March  6, 
1996,  it  ranoved  $  960.203  covering 
nondiscrimination  requirements  when  it 
added  a  provision  (§  5.410(i))  imposing 
the  requirements  with  respect  to 
administraticm  of  selection  preferences. 
However,  the  scope  of  that  provision 
did  not  clearly  apply  to  all  tenant 
selection  and  occupancy  d^erminations 
made  by  an  HA.  Therefore,  this  rule 
restores  a  §  960.203  to  apply  those 
nondiscrimination  provisions  to  all 
such  activities.  To  minimiM  repetition 
of  lists  of  statutcvy  references  in  its 
ndes.  the  Department  cross-reiarenoes 
the  list  already  stated  in  that  rule. 

While  that  change  restores  language 
previously  removed,  another  change  to 
this  subpart  eliminates  reference  to 
utility  reimbursements,  in  §  960.208. 
Utility  reimbursements  are  payments  to, 
or  on  behalf  of,  tenants  who  pay  their 
own  utility  bills  in  cases  where  the 
utility  allowance  applicable  to  their  unit 
exceeds  their  payment  for  rent,  based  on 
their  income.  Currently,  six  percent  of 
the  total  population  of  public  housing 
residents  have  a  utility  allowance  that  is 
greatw  than  their  payment  for  rent 
("total  tenant  payment"  under  24  CFR 
part  5).  These  households  are,  therefore, 
entitled  to  receive  a  utility 
reimbursement  This  means  that  HAs 
currently  send  out  approximately 
75,000  checks  monthly  to  tenants,  if 
tenants  have  not  consented  to  direct 
paymmt  to  the  utility  company. 

The  method  of  paying  utility 
reimbursements  is  now  covered  in  both 
part  960  and  the  rule  defining  income 
that  is  applicaUe  to  the  publk:  housing 
program,  now  found  in  24  CFR  part  5 
(a  broader  rule  applicable  to  all 
programs  admini^ered  under  the  1937 
Act) .  The  current  provisions  require  that 
before  an  HA  can  pay  a  utility 
reimbursement  directly  to  the  utility 
company,  it  must  obtain  the  consent  of 
the  tenant 

This  proposed  nde  eliminates 
reference  to  utility  reimbursements  from 
part  960,  so  that  traatmmt  of  these 
reimbursements  will  be  covered  in  only 
one  part.  The  final  rule  based  on  this 
proposed  rule  will  include  a  revision  to 
the  income  reimbursement  provision  in 
part  5  to  permit  an  HA.  with  the  coosaot 
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of  the  utility  company — but  without 
obtaining  consent  of  the  tenant— to  pay 
the  reimbursement  directly  to  the  utility 
ctunpany  on  the  tenant's  behalf.  This 
change  is  intended  to  assure  that  the 
funds  are  used  for  their  intended 
purpose  and  to  save  HAs  money  by 
consolidating  the  number  of  utiUty 
reimbursement  checks  they  must  issue 
from  several  to  one.  The  Department 
beUeves  that  the  change  will  have  no 
adverse  impact  on  tenants,  but 
specificaUy  invites  public  comments  on 
this  change. 

As  mentioned  above  with  respect  to 
Task  Force  recommendations.  §  960.207 
has  been  significantly  revised.  The  title 
reflects  that  change.  It  is  no  longer 
"Notification  to  Applicants"  but  is 
"Communication  With  Applicants." 

With  respect  to  reexamination  of 
family  income  and  composition, 
§  960.209,  the  rule  is  being  revised  to 
provide  that  the  HA  shall  prescribe  the 
conditions  under  which  changes  in 
circumstances  between  annual 
reexaminations  must  be  reported. 

C.  Subpart  C— Applications,  Waiting 
List,  Tenant  Selection  and  Assignment 

This  subpart  prescribes  requirements 
for  waiting  Usts  and  tenant  selection 
and  assignment  policies  adopted 
pursuant  to  24  CFR  1.4(b)(2)(ii).  Section 
1.4  requires  HAs  to  use  a  community- 
wide  waiting  list,  but  permits  HAs  to 
seek  an  exception  from  this  requirement 
where  the  eocception  would  be 
consistent  with  title  VI  of  the  Gvil 
Rights  Act  of  1964,  42  U.S.C.  20G0d-l. 
and  the  piuposes  of  24  CFR  part  1. 

In  the  waiting  list  section  of  this  rule, 
§  960.303.  clarification  is  given  that  HAs 
may  divide  their  waiting  list  into 
separate  categories  for  general 
occupancy  pro)ects.  for  mixed 
popijation  projects,  for  projects 
designated  for  elderly  families,  and  for 
projects  designated  for  disabled 
families,  provided  that  all  applicants  are 
given  an  opportunity  to  be  on  the 
waiting  list  for  any  category  of  project 
for  which  they  are  qualified.  This 
provision  is  intended  to  permit 
operation  of  projects  that  were 
previously  approved  as  projects 
designated  for  elderly  and  disabled 
famihes  in  accordance  with  their 
designation,  while  permitting  families 


eligible  for  that  housing  to  also  seek 
admission  to  other  projects. 

The  tenant  selection  and  assignment 
provisions  of  24  CFR  1.4  have  been 
augmented  in  §  960.304  by  a  provision 
that  explicitly  permits  an  HA  to  deal 
with  an  applicant  who  refuses  offerW 
units  a  prescribed  number  of  times  by 
removing  the  applicant  from  the  waiting 
list  entirely.  This  additional  option 
provides  an  HA  with  greater  flexibility 
in  administering  its  program.  This  new 
section  also  specifies  that  the  number  of 
offers  to  be  given  an  applicant  before 
such  action  shall  not  exceed  three.  Of 
course,  the  HA's  tenant  selection  and 
assignment  plan  remains  subject  to  HUD 
review,  in  accordance  with  24  CFR  1.4. 

The  provisions  concerning  a 
preference  for  elderly  families  and 
disabled  families  in  mixed  population 
projects  now  found  in  subpart  D  of  part 
960  are  consolidated  into  one  section 
(§  960.307)  in  this  subpart. 

D.  Subpart  D — Exemption  From 
Eligibility  Requirements  for  Police 
Cheers  and  Other  Security  Personnel 

This  subpart  permits  the  admission  to 
public  housing  of  police  officers  and 
other  seciuity  personnel,  who  are  not 
otherwise  eligible  under  any  other 
admission  requirements,  under  a  plan 
submitted  by  a  housing  agency  (HA)  and 
approved  by  the  Department,  to  increase 
thmr  visible  presence  to  serve  as  a 
deterrent  to  criminal  activity  in  and 
around  public  housing. 

VL  Findinga  and  Certificatiolu 

A.  Public  Reporting  Burden 

The  information  collection 
requiremfflits  contained  in  this  rule,  as 
described  in  §§960.201.  960.206, 
960.207,  960.209,  960.301,  960.303. 
960.304,  and  960.405  are  being 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperworii  Reduction  Act  of  1995  (42 
U.S.C  3501-3520). 

1.  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  coUections  of  information: 

(a)  Title  of  the  information  collection 
proposal:  Public  Housing  Admission 
and  Occupancy  Policies. 

(b)  Summary  of  the  collection  of 
information:  The  information  collected 
covers  the  following:  (1)  Policies  on 


applicant  admission,  including 
procedures  for  selection  of  applicants, 
verification  of  applicant  data  and 
criminal  history  records, 
communication  with  applicants, 
maintenance  of  waiting  lists,  and  tenant 
selection  and  assignment;  (2)  provision 
for  reexamination  of  family  income;  and 
(3)  a  plan  for  housing  seciuity  officers. 

(c)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  collected  is  needed  to 
monitor  compliance  with  HUD  pubUc 
housing  program  requirunents 
authorized  by  statute  to  assure  that 
sound  management  practices  will  be 
followed  in  the  operation  of  the 
projects,  consistent  with  the  obligations 
of  the  HAs  under  the  United  States 
Housing  Act  of  1937.  42  U.S.C.  1437.  et 
seq. 

(d)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information:  The  likely 
respondents  are  the  approximately 
3.300  HAs  that  administer  public 
housing  units.  The  information  is 
collected  only  once,  unless  an  HA 
changes  its  policy. 

(e)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information:  The 
total  number  of  burden  hours  for  this 
collection  of  information  is  estimated  to 
be  344.800  hours,  including  the  time  for 
revie%ving  instructions,  gathering  and 
maintaining  the  data.  The  actual  bvuden 
to  HAs  is  minimal,  since  the  collections 
are  already  a  part  of  the  day-to-day 
operation  of  the  HAs.  The  only 
collections  actiially  sent  to  HUD  are 
those  described  in  §  960.201  (Applicant 
Admission  Policies),  in  §  960.304 
(Tenant  Selection  and  Assignment  Plan) 
and  in  §  960.405  (Plan  Standards  and 
Criteria  for  Admission  of  Police 
Officers).  All  other  collections  are 
developed  and  maintained  at  the  HA.  It 
is  difficult  to  determine  a  cost  per  hour 
due  to  the  different  organizational 
structiire  of  HAs  and  the  various 
collections  being  performed  by  different 
individuals.  No  outside  consultation 
vras  necessary  to  ascertain  data 
collection  requirements.  The 
information  is  not  reported  to  the 
Department  oa  a  form. 


Reporting  Burden 


Type  of  collection 

Proposed  section  of 
24  CFR  affected 

Number  of 
respuiMienis 

Frequency 
of  response 

EsLave.  re- 
sponse time 
(hrs.) 

Annual  bur- 
den tws. 

Policies  on  Applicant  Admission 

960.201.  960.206. 

960.207.  960209. 

960.304 
960.301.960.303 
960.405 

3.300 

3.300 
800 

1 

1 
1 

68 

36 
2 

224,400 

118.800 
1.600 

Procedures  for  Applications  &  Waiting  Lists  _ 

Submission  of  Plan  to  Exempt  Police  Officers  from  Eligibility 
Requirements. 

Total  Burden ._ 
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2.  In  accordance  with  5  CFR 
1320.8(b)(3).  the  Department  makes  the 
following  statement: 

The  reason  for  collecting  the 
information  is  to  permit  housing 
agencies  to  collect  necessary 
information  from  program  applicants  to 
determine  their  eligibility  for 
participation  in  the  program,  and  to 
permit  HUD  to  monitor  housing 
agmcies'  activities.  HUD  uses  die 
information  it  collects  to  ensure  that  the 
policies  and  procedures  adopted  by  the 
housing  agencies  in  administration  of 
the  public  housing  program  are 
consistent  with  requirements  of  the 
authorizing  legislation  and  applicable 
nondiscrimination  laws.  The 
infrHmation  submitted  to  HUD  is  public 
information  and  does  not  lend  itself  to 
confidentiality.  Information  sulMnitted 
to  a  housing  agency  in  the  verificaticm 
of  applicant  data  is  not  public 
information  and  is  subject  to  statutory 
requirements  concerning  confidentiality 
(42  U.S.C.  1437d(q)(4)).  In  accorxiance 
with  the  PaperworiL  Reduction  Act. 
HUD  may  not  conduct  or  spcmsor.  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  the 
collection  displays  a  currenUy  valid 
OMB  control  number.        

3.  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies  (see 
DATES  and  ADDRESSES  sections  above) 
concerning  the  proposed  collection  of 
information  to: 

(a)  Evaluate  whether  the  proposed 
collection  of  inftmnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(c)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(d)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 


use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

B.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  amend  occupancy  and 
tenant  selection  policies  in  the  Public 
Housing  program.  The  Department 
recognizes  thiat  uniform  application  of 
requirements  on  entities  of  diffning 
sizes  may  place  a  disproportionate 
burden  on  small  entities.  Therefrae.  the 
Department  invites  small  entities  to 
suggest  alternatives  ways  of  compliance 
with  the  basic  provisions  of  this 
proposed  rule  about  how  they  might 
comply  in  a  way  less  burdensome  to 
them. 

C.  Environmental  Impact 

This  proposed  rulemaking  does  not 
have  an  environmental  impact  This 
proposed  rulemaking  simply  amends  an 
existing  regulaticm  by  consolidating  and 
streamlining  provisions  and  does  not 
alter  the  environmental  effect  of  the 
regulations  being  amended.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  impletnent  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 

D.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
significant  impact  on  States  or  their 
political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  As  a 
result,  the  proposed  rule  is  not  subject 
to  review  under  the  Order.  The 
proposed  rule  merely  streamlines 
existing  regulations  and  implements 
certain  statutory  requirements  with 
respect  to  admission  and  occupancy  of 
housing  funded  by  the  Federal 
Government  but  administered  by  local 
entities. 

E.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  will 
not  have  the  potential  for  significant 
impact  on  family  formation, 
maintenance,  or  general  well-being,  and 
thus  is  not  subject  to  review  under  the 
Order.  . 

F.  Unfunded  Mandates  Reform  Act 

The  Secretary,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995. 2  U.S.C  1532,  has  reviewed  this 
proposed  rule  before  publication  and  by 
approving  it  certifies  that  this  proposed 
rule  does  not  impose  a  Federal  mandate 
that  will  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

G.  Regulatory  Review 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866.  not  on 
the  basis  of  impact  in  excess  of  $100 
million  but  on  the  basis  of  its 
importance.  Any  changes  made  in  this 
proposed  rule  as  a  result  of  that  review 
are  clearly  identified  in  the  docket  file 
for  this  proposed  rule,  which  is 
available  for  public  inspection  in  the 
HUD'S  Office  of  the  Rules  Docket  Qerk. 
Room  10276. 451  Seventh  Stnet,  SW.. 
Washington.  DC  20410-0500. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  rule  is  14.850. 
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ListofSubfects 

24  CFR  Part  960 

Aged.  Grant  programs— housing  and 
conununity  development.  Individuals 
with  disabilities.  Reporting  and 
recordkeeping  requirements.  Public 
housing. 

24  CFR  Part  966 

Grant  programs — ^housing  and 
community  development.  Public 
housing. 

Accordingly,  in  title  24  of  the  Code  of 
Federal  Regulations,  parts  960  and  966 
are  proposed  to  be  amended  as  follows: 

1.  Part  960  is  revised  to  read  as 
foUo%irs: 

PART  960-ADMSSION  TO.  ANO 
OCCUPANCY  OF.  PUBLIC  HOUSING 

Subpart  A— Q«iMni 

Sec 

960.101     Applicability. 

960.105    Approved  iniomiation  coUecticHu. 

I,  Rant,  and 


960.201 
960.203 
960.206 
960.207 
960. 20S 
960.209 
and 
960.210 


Applicant  admiasion  policies. 
Nondiacrimination  raquiramenta. 
Verification  procadum. 
Communication  with  applicants. 
Rant. 

Raexamination  of  Snnily  iacome 
compoaition. 
Continued  occupancy  limits. 


96a301  Applicatioos. 

96a303  Waiting  lists. 

960.304  Tenant  selection  and  assignment. 

960.307  Mixed  population  {Kojects. 


Rental,  Turnkey  ID  and  Mutual  Help 
Homeownership  Opportimities 
Program;  or  to  units  assisted  under 
Section  8  of  the  1937  Act,  42  U.S.C. 
1437f. 

§960.106    ApprovadJnformatkm 
coUaetkMia. 

The  following  sections  of  the  part 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  and  assigned  the  QMB  approval 
number  indicated: 


'tr 


2577- 


2577- 


Seclions 


960.201.  960.206.  960.207, 
960301.  960.303,  60.304,  and 
960.405 

960.209 


Subpart!    AdHilialow. Want, and 
Raaxaminallcn  of  I 


t  Froai  ENQMNKy 
ifof  PoUoa  Ofllcara  and  Ottiar 
Sacwily  Fafaowoai 

960.401  Exemption  from  eligibility 
requirements. 

960.402  Definitions. 

960.405  Plan  standards  and  critmia. 

960.409    Special  rent  requiremenU  and 
other  terms  and  conditions. 

960.411    Applicability  of  the  annual 
contributions  contract:  effect  on  the 
Performance  Funding  System. 
Authority:  42  U.S.C  1437a,  1437c,  1437d, 

1437n,  and  3S35(d). 

Subpart  A— General 

f96ai01    AppUcabMlty. 

This  pait  is  appUcable  to  all  dwelling 
units  assisted  under  the  1937  Act  in 
projects  owned  by  or  leased  to  HAs  and 
leased  or  subleased  by  HAs  to  tenants, 
including  Section  23  and  Section  10(c) 
leased  housing  projects  directly 
operated  by  the  HA.  This  subpart  is  not 
applicable  to  the  Low-Rent  Housing 
Homeownership  Opporttmities  Program 
(Turnkey  III):  to  the  Indian  Housing 


|9t0.201 

(a)  Geneml.  The  HA  must  admit  to 
public  housing  only  families  that  are 
qualified  ior  admission,  as  follows: 

(1)  They  are  elijpble  in  terms  of 
income,  funily  compontion  aad 
citizenship  or  imiaigiation  statas; 

(2)  Their  past  briiaviw  indiratiwt  that 
they  can  ba  reasonably  expected  to 
comply  with  the  lease; 

(3)  No  {unify  member  has  been 
evicted  bam  h^»«"B  assistsd  tinder  the 
1937  Act  far  drug-related  criminal 
activity  during  a  reasonable  time  period 
specified  by  the  HA,  which  is  not  less 
than  three  years  from  the  date  of  the 
eviction.  Notwithstanding  the 
immediately  preceding  sentence,  the 
HA  may,  m  its  discretion,  determine 
that  the  family  is  eligible  for  admisaon 
if  the  HA  determines  that  the  evicted 
family  member  who  was  engaged  in 
drug-related  criminal  activity  has 
successfully  compiated  a  rehabilitatioB 
program  approved  by  the  HA  or  that  the 
circumstances  leading  to  the  eviction  no 
longer  exist  (e.g.,  the  evicted  family 
member  involved  in  drugs  is  no  longer 
in  the  household  because  of 
incarceration);  and 

(4)  No  family  member  has  been 
evicted  from  housing  assisted  under  the 
1937  Act  for  other  sariotis  violations  of 
the  lease  during  a  reasonable  time 
period  specified  by  the  HA,  unless  the 
HA  determines  that  the  circumstances 
leading  to  the  eviction  no  longer  exist. 

(b)  Criminal  activity  by  family 
members.  At  any  time,  the  HA  may 
deny  admission  to  an  applicant  if  the 
HA  determines  that  any  family  member 
has  engaged  in  drug-trafficking  or 
violent  criminal  activity.  For  purposes 
of  this  section,  drug-traiffieking  means 


the  illegal  manufacture,  sale,  or 
distribution,  m  the  p<%session  with 
intent  to  manufacture,  sell,  or  distribute, 
of  a  controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)).  For  piuposes  of 
this  section,  violent  criminal  activity 
means  any  illegal  criminal  activity  that 
has  as  one  of  its  elem«its  the  use. 
attempted  use.  or  threatened  use  of 
physical  force  against  the  person  or 
property  of  another. 

(c)  Written  policies  and  procedures. 
The  HA  must  adopt  and  implement 
written  policies  f^admissicm  of  tenants 
and  procedures  identifying  standards 
and  criteria  for  tenant  selection  that 
comply  with  the  provisions  of  the  1937 
Act.  42  U.S.C.  1437d.  and  applicable 
dvil  rights  requirements,  including  the 
following  elemmits: 

(1)  PoBdes  on  illegal  drug  use  and 
abuse  of  alcohol. 

(i)  The  HA  must  establish  standards 
for  denying  admission  if  the  HA 
determines  that 

(A)  Any  Family  member  is  illegally 
using  a  controlled  substance;  at 

(B)  There  is  reescmable  caiiae  to 
beHeve  that  a  Faaaify  member's  illegal 
use  or  pattern  of  illegal  use  of  a 
controUed  sidiataDce  or  abuse  or  pattern 
of  abuse  of  alcohol  may  interfere  with 
the  heelth.  safety,  or  r^t  to  peaceful 
enjoyment  of  the  premjaes  by  other 
residents. 

(ii)  In  determining  whether  to  deny 
admission  fer  illegal  uae  -or  pattern  of 
use  of  a  controUed  substance  or  for 
abuse  or  pattern  of  abuse  of  alcc^ol.  the 
HA  may  consider  whether  the  person: 

(A)  Is  no  longer  oogaglBg  in  the  illegal 
use  of  a  controUed  substance  or  in  abuse 
of  alcohol  (as  appUc^le);  at 

(B)  Has  successfuUy  cinnpleted  a 
supervised  drug  or  alct^ol 
rehabilitation  program  (as  appUcable). 
has  otherwise  been  rehabiMtated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabiUtation  pro-am  (as  appUcable). 

(2)  Requirements  for  applications  and 
waiting  lists.  (See  24  CFR  1.4  and 
subpart  C  of  this  part).  A  dwelling  unit 
mtist  not  be  allowed  to  remain  vacant 
for  the  purpose  of  awaiting  an 
appUcation  from  a  family  falling  within 
a  particulw^  income  range  or  for  any 
other  preference; 

(3)  Policies  for  selection  of  applicants 
from  the  waiting  list.  Selection  poUcies 
must  include: 

(i)  Preferences.  Federal  preferences  (if 
any),  and  any  ranking  or  local 
preferences,  and  how  they  are  appUed. 
(See  24  CFR  part  5,  subpart  D,  for 
applicable  requirements.) 

(ii)  Tenant  selection  and  assipunent 
plan.  The  organization  of  the  waiting 


Ust,  how  appUcants  are  assigned  to 
specific  projects  and  dwelling  imits,  and 
the  precedence  of  transfers  over 
admissions; 

(iii)  General  screening  criteria. 
AppUcant  screening  criteria  and 
information  to  be  considered  must  be 
reasonably  related  to  each  applicant's 
individual  attributes  and  behavior,  and 
not  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
appUcant  may  be  a  member.  These 
criteria  must  be  related  to  whether  an 
appUcant's  conduct  would  be  likely  to 
interfere  with  other  residents  by 
adversely  affecting  their  health,  safety  or 
welfare  or  the  physical  environment  or 
the  financial  stabiUty  of  the  project  if 
the  appUcant  were  admitted. 

(4)  Policies  for  participant  transfer 
between  units,  projects,  and  programs. 
These  shall  include  a  poUcy  on  the 
transfer  to  a  standard  imit  of  an 
applicant  who  was  admitted  to  an 
accessible  tmit  but  does  not  need  its 
special  features  when  an  appUcant  who 
does  need  the  unit's  special  features  is 
being  admitted. 

(d)  Availability  of  policies.  These 
poUcies  must  be  available  in  each  office 
where  appUcations  are  received  and  be 
furnished  to  appUcants  or  tenants  upon 
request,  free  or  at  their  expense,  at  the 
discretion  of  the  HA.  A  copy  must  be 
submitted  to  HUD  up<m  request 

(e)  Tenant  Advisory  Boards.  The  HA 
may  estabUsh  Tenant  Advisory  Boards 
for  consultation  in  connection  with  the 
tenant  selection  process. 

§960.203   Nondlacrtmlnatlon 
requlfementi. 

The  HA  must  administer  its  system  of 
tenant  selection  and  determinations 
concerning  continued  assistance  in 
accordance  with  the  nondiscrimination 
requirements  specified  with  respect  to 
selection  preferences  in  24  CFR  5.410. 

1960.206   Verttlcallon  procedurea. 

(a)  General.  (1)  The  HA  must  develop 
procedures  to  obtain  and  verify 
information  with  respect  to  each 
appUcant's  quaUfication  for  admission. 
(See  24  CFR  part  5,  subpart  B.) 
Information  relative  to  the  acceptance  or 
rejection  of  an  appUcant  and  the 
granting  or  denial  of  a  preference  under 
24  CFR  part  5  must  be  documented  and 
placed  in  the  applicant's  file.  The 
methods  of  verification  and 
documentation  must  be  specified  in 
writing. 

(2)  Relevant  information  to  verily 
with  respect  to  an  applicant's 
qualification  may  include,  but  is  not 
limited  to: 


(i)  An  applicant's  past  poformance  In 
meeting  financial  obligations,  espedaUy 
rent;  and 

(u)  A  record  of  violmt  criminal ' 
activity,  dnig-trafficking,  destruction  of 
property,  disturbance  of  neighbors,  or 
Uving  or  housekeeping  habits  that  may 
adversely  afiiact  the  hralth,  safety  or 
welfere  of  others. 

(b)  Disabilities.  (1)  With  respect  to 
appUcants  claiming  that  they  have  a 
disabiUty,  the  HA  may  verify  the  claim 
only  to  the  extent  necessary  to  msure: 

(ij  That  appUcants  are  quaUfied  for 
the  housing  for  which  they  are  applying; 

(ii)  That  appUcants  are  qualifieo  for 
the  deductions  used  in  determining 
adjusted  income; 

(iii)  That  appUcants  are  entitled  to 
any  preference  they  may  claim;  and 

(iv)  That  appUcants  who  have 
requested  a  reasonable  accommodation 
have  a  need  for  the  requested 
acconunodation.  For  purposes  of  this 
part,  "reasonable  accommodaticm" 
means  special  action(s)  to  overcome 
barriers  to  equal  access  in  order  to 
provide  access  to  the  HA's  programs 
and  activities  for  a  person  with  a 
disabiUty. 

(2)  An  appUcant  who  does  not  want 
to  be  considoed  on  the  basis  of  a 
disabiUty  does  not  have  to  reveal  the 
existence  of  a  dis^iUty.  The  HA  may 
not  inquire.about  a  disabiUty  if  none  is 
revealed  by  the  appUcant 

(3)  If  an  qfjplicant  does  not  satisfy  the 
HA's  tenant  selection  critwia  because  of 
a  disabiUty,  the  HA  must,  if  requested 
by  the  applicant: 

(i)  Consider  whether  any  mitigating 
circumstances  related  to  the  disabiUty 
could  be  verified  to  explain  and 
overcome  the  problematic  conduct;  and 

(ii)  Make  a  reasonabfe  accommodation 
that  MriU  allow  the  appUcant  to  meet  the 
HA's  tenant  selection  criteria. 

(c)  Criminal  activity.— {i)  Background 
check.  The  HA  must  perform  a  criminal 
backgroimd  check  of  aU  adult 
household  members  to  identify  any 
recent  history  of  crimes  of  physical 
violence  to  persons  t>r  property  and 
other  activities  that  wcHild  adversely 
affect  the  health,  safety  or  welfare  of 
others.  The  type  of  criminal  backgroimd 
check  done  is  within  the  discretion  of 
the  HA.  For  purposes  of  this  paragraph 
(c)(1),  a  criminal  backgroimd  check  is 
accessing  an  individual's  criminal 
history  records  frt>m  a  local.  State,  or 
Federal  government  entity  with  law 
enforcement  responsibiUty  or  with 
responsibiUty  for  maintaining 
governmental  records  relating  to 
criminal  acts. 

(2)  Standard  of  evidence.  In 
determining  whether  to  deny  admission 
to  a  family  based  on  drug-related 


criminal  activity  or  violent  crintinal 
activity,  the  HA  may  act  where  the 
jHeponderanoe  of  evidence  indicates 
that  a  family  member  has  engaged  in 
such  activity,  regardless  of  whether  the 
family  memi>er  has  been  arrested  or 
convicted. 

(d)  Documentation  (^rehabilitation 
from  drug  or  alcohol  abuse.  The  HA 
may  require  a  femily  membw  who  has 
engaged  in  the  iUegal  use  of  a  controlled 
substance,  or  in  abuse  of  alcohol  that 
interfered  with  the  health,  safety,  and 
peaceful  enjojrment  of  the  premises  \n 
other  residents,  to  submit  evidence  of 
current  participation  in,  or  successful 
completion  of,  a  supervised  drug  at 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  admissicm. 

(e)  Treatment  of  unfavorable 
information. — (1)  General.  If 
unfevorabfe  informatitm  is  received 
about  an  appUcant's  abiUty  to  meet  the 
tenant  selection  criteria,  consideration 
must  be  given  to  mitigating 
circumstances  siuih  as  the  time,  nature, 
and  extent  of  the  appUcant's  conduct 
and  to  factors  that  in  the  judgment  of 
the  HA  indicate  a  reasonable  probabiUty 
of  fevorable  futtire  conduct. 

(2)  Criminal  record.  If  the  unfavorable 
information  is  a  criminal  record,  the  HA 
must  safeguard  the  record  in  accordance 
with  42  U.S.C.  1437d(q)  (4)  and  must 
provide  the  applicant  a  copy  of  the 
record  and  an  opportunity  to  dispute 
the  acciuacy  and  relevance  of  the 
record. 

(f)  Final  determination.  Atteit 
appropriate  verification,  the  HA  makes 
the  final  determination  as  to  whether  a 
claim  of  mitigating  dicimostances  or  a 
proposed  accommodation  is  sufficient 
to  overcome  a  failure  to  meet  the  HA's 
tenant  selection  criteria. 

1960^7   Conwaunlcaaow  wWh  appHcanla. 

(a)  Fonn  of  amtmunication.  At  the 
initial  point  of  contact  with  each 
appUcant,  the  HA  must  inform  the 
appUcant  that  forms  of  commimication 
other  than  standard  written 
communication,  such  as  oral 
explanation,  sign  language,  large  print, 
audiotape,  or  braiUe,  can  be  made 
available  to  the  appUcant,  upon  request. 
If  the  appUcant  requests  that  the  HA  use 
an  alternative  form  of  communication, 
the  HA  must  use  the  agreed  upon 
alternative  form,  in  addition  to  its 
written  commimication,  until  the 
appUcant  requests  another  form  of 
communication  or  notifies  the  HA  that 
an  alternative  form  of  communication  is 
no  longer  necessary. 

(b)  Notification  of  denial.  The  HA 
must  g^romptly  notify  any  applicant 
determined  unqualified  for  admission  to 
a  project  of  the  basis  for  such 
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detennination.  and  must  provide  the 
applicant  upon  request,  within  a 
reasonable  time  after  the  determination 
is  made,  with  an  opportunity  to  meet 
with  a  representative  of  the  HA  to 
review  the  determination.  This  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA, 
including  the  person  who  made  or 
reviewed  the  original  determination. 
The  notification  must  inform  the 
applicant  of  the  HA's  responsibility  to 
make  reasonable  accommodation  for 
applicants  with  disabilities  and  the 
applicant's  right  to  propose  a  reas<mable 
accommodation  to  enable  the  applicant 
to  comply  with  eligilnlity  criteria. 

(c)  Notification  of  acceptance.  When 
the  HA  determines  that  an  applicant  is 
qualified  for  admission,  the  applicant 
must  be  notified  of  the  approximate  date 
of  occupancy  insofar  as  that  date  can  be 
reasonably  determined.  Notification  of 
the  waiting  period  of  similar  appUcants 
who  are  ciurently  being  admitted  will 
meet  this  requirement 

1900200    R««t 

The  amoimt  of  rent  payable  by  the 
tmant  to  the  HA  is  the  Tenant  Rent,  as 
defined  in  part  5  of  this  title. 

fSeoaiM    Reenmination  of  fMnly  tncoow 


(a)  Regular  reexaminations.  When  the 
HA  reexamines  the  income  and 
composition  of  tenant  families  in 
accordance  with  24  CFR  part  5,  subpart 
F,  it  must  determine  whether  the 
family's  unit  size  is  still  appropriate.  In 
accordance  with  that  rtile,  after 
consultation  with  the  family  and  upon 
verification  of  the  information,  the  HA 
must  make  appropriate  adjustments  in 
tenant  rent.  See  requirements 
concerning  consent  forms  for  income 
and  ehgibility  requirements  (including 
citizenship  or  immigration  status)  in  24 
CFR  part  5.  subparts  B  and  E. 

(b)  Interim  r»ietenninations.  The  HA 
must  adopt  policies  prescribing  when 
and  under  what  conditions  tenant 
changes  in  circiunstances  must  be 
reported  and  prescribing  the  effective 
date  of  rent  changes  resulting  from 
interim  redeterminations.  The  tenants 
must  comply  with  provisions  in  the 
lease  regarding  interim  reporting  of 
changes.  If  the  HA  receives  information 
concerning  a  change  in  the  tenant 
income  or  other  cinnunstances  between 
regularly  scheduled  reexaminations  that 
would  require  a  redetermination  under 
its  policy,  the  HA  must  consult  with  the 
family  and  make  any  adjustments 
determined  to  be  appropriate.  Any 
change  in  the  family's  circumstances 
that  results  in  adjustment  in  the  Tenant 
Rent  must  be  verified.  See  24  CFR  part 


5  for  other  applicable  requirements.  At 
any  interim  redetermination  when  there 
is  a  new  family  member,  the  HA  must 
follow  the  requirements  of  24  CFR  part 
5  concerning  obtaining  and  processing 
information  on  the  citizenship  or 
ehgible  immigration  status  of  the  new 
family  member. 

(c)  Termination.  For  provisions 
reqidring  termination  of  tenancy  for 
failure  to  establish  citizenship  or 
eligible  immigration  status,  and  for 
provisions  concerning  assistance  to 
certain  mixed  famiUes  (families  whose 
members  include  those  with  citizenship 
and  eligible  immigration  status  and 
those  without  eligible  immigration 
status)  in  lieu  of  termination  of  tenancy, 
see  24  CFR  part  5. 

S960l210    ContfmMCl occupancy  Hmlta. 

(a)  General.  The  HA  may  adopt 
reasonable  income  limits  for  continued 
occupancy  of  its  dwelling  units.  The 
limits  must  not  be  less  than  the  low 
income  limit  determined  by  HUD,  in 
accordance  with  24  CFR  put  5. 

(b)  Action  based  on  ineligibility.  No 
HA  may  commence  eviction 
proceedings,  or  refuse  to  renew  a  lease, 
based  on  the  income  of  the  tenant 
family  imless: 

(1)  It  has  identified,  for  possible  rental 
by  the  family,  a  decent,  safe,  and 
sanitary  unit  of  suitable  size  available  at 
a  rent  not  exceeding  the  tenant  rent  as 
defined  and  calculated  in  accordance 
with  24  CFR  part  5;  or 

(2)  It  is  required  to  do  so  by  local  law. 

Subpart  C—AppHcadona,  Waiting  Uat. 
Tenant  Selection  and  Aeeignment 

1960301    AppHcaUona. 

(a)  The  HA  must  have  a  written 
application  before  placing  any  applicant 
on  the  waiting  list.  The  HA  must,  if 
requested,  provide  assistance  to  the 
applicant  in  completing  the  application. 

(b)  The  application  must  provide 
sufficient  information  to  the  HA  for  it  to 
make  a  preliminary  determination  of  the 
applicant's  eligibility,  type  and  size  of 
dwelling  requirement,  and  rent. 

(c)  The  HA  must  record  the  date  and 
time  of  receipt  of  all  applications  and 
process  them  centrally. 

(d)  Unless  the  waiting  list  is  closed, 
the  HA  must  give  an  applicant  an 
opportunity  to  submit  a  written 
application,  even  if  informal  discussion 
suggests  that  the  applicant  is  not 
eligible. 

§960303    Waiting  lists. 

See  24  CFR  1.4  for  requirements 
concerning  selection  of  tenants  for  all  of 
the  public  housing  projects  under  an 
HA's  jurisdiction  from  a  community- 


wide  waiting  list.  The  HA  may  divide 
its  waiting  list  into  separate  categories 
for  general  occupancy  projects,  for 
mixed  population  projects,  for  projects 
designated  for  elderly  families,  and  for 
projects  designated  for  disabled 
fandlies.  provided  that  all  applicants  are 
given  an  opportxmity  to  be  on  the 
waiting  list  for  any  category  of  project 
for  which  they  are  qualified. 

1960304   Tenant  aslaeOon  and 


(a)  Assignment  of  applicants  and 
units  must  be  condticted  in  accordance 
with  a  Tenant  Selection  and  Assignment 
Plan  that  meets  the  requirements  of  24 
CFR  1.4(b)(2)(ii)  and  is  approved  by 
HUD. 

(b)  Unit  assignments  must  be  in 
sequence  and  must  be  based  on  the  type 
of  project,  size  and  type  of  unit 
required,  applicable  Fedwal  and  local 
preferences,  and  date  and  time  of 
application.  See  24  CFR  1.4(bM2)  and  24 
CFR  part  5,  subpiirt  D. 

(c)  The  HA  may  move  to  the  bottom 
of  the  waiting  list  or  remove  from  the 
waiting  list  the  name  of  any  applicant 
who  refuses  more  than  the  number  of 
offers  of  suitable  units  prescribed  in  the 
HA's  plan.  The  HA  may  prohibit  any 
applicant  whose  name  was  removed  in 
accordance  with  such  a  policy  from 
reapplying  for  a  period  of  time  specified 
in  the  plan.  The  number  of  offers 
allowed  imder  the  plan  must  not  exceed 
three. 

(d)  An  applicant  who  is  dropped  from 
the  waiting  list  because  a  disability 
interfered  with  the  ability  to  respond  to 
an  HA  request  can  be  reinstated  as  a 
reasonable  accommodatiob. 

1960307    Mixed  popuMion  projects. 

(a)  For  purposes  of  this  section,  a 
"mixed  population  project"  is  a  public 
housing  project,  or  portion  of  a  project, 
that  either  was  reserved  for  elderly 
families  and  disabled  families  at  its 
inception  (and  has  retained  that 
character),  or  was  approved  by  HUD  for 
preference  in  tenant  selection  to  elderly 
families  and  disabled  fanulies. 

(b)  Elderly  families  and  disabled 
families  must  be  given  a  preference  over 
all  other  applicants  for  admission  to 
dwelling  units  in  a  mixed  population 
project. 

(c)  Preference  must  be  given  to  elderly 
famiUes  and  disabled  families  equally  in 
determining  priority  for  admission  to 
mixed  population  projects.  An  HA  may 
not  establish  a  limit  on  the  number  of 
elderly  families  or  disabled  families 
who  may  be  accepted  for  occupancy  in 
a  mixed  population  project. 

(d)  In  offering  available  units  to 
elderly  families  and  disabled  families  in 


mixed  population  projects,  units  with 
accessible  features  must  be  offered  first 
to  persons  with  disabilities  who  require 
the  accessibility  features  of  the  unit  in 
accordance  with  the  requirements  of  24 
CFR  8.27  and  24  CFR  100.202(c)(3). 

(e)  If  Federal  preferences  are  in  effect, 
elderly  families  and  disabled  families 
who  do  not  qualify  for  a  Federal 
preference  and  who  are  given  preference 
for  admission  under  paragraph  (b)  of 
this  section  over  non-6lderly  families 
and  non-disabled  families  that  qualify 
for  a  Federal  preference,  are  not  subject 
to  the  statutory  limitation  on  admission 
of  families  wiUiout  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period. 

Subpart  D— Exemption  From  EUglblHty 

Raquirementa  for  PoMce  OfHcera  and 

Other  Security  Personnel 

* 

§  96O401    rssiwpllon  fiwn  stiglbiNly 


HUD  may  exempt  officers  from  the 
eligibility  requirements  for  admission  to 
public  housing,  provided  that: 

(a)  The  officers  would  not  be  eligible, 
imder  any  other  admission  requirements 
or  procedures,  for  admission  to  the 
public  housing  development  without 
such  an  exemption;  and 

(b)  The  exemption  is  given  under  a 
plan,  as  described  in  §  960.402.  that  has 
been  approved  by  HUD. 

f960462    DaflnWene. 

Officer  means  a  professional  police 
officer  or  other  professional  security 
provider.  Police  officers  and  other 
security  personnel  are  considered 
professional  if  they  are  employed  full 
time,  i.e.,  not  less  than  35  hoius  per 
week,  by  a  governmental  imit  or  a 
private  employer  and  compensated 
expressly  for  providing  police  or 
security  services.  As  used  in  this 
subpart,  "Officer"  may  refer  to  the 
Officer  as  so  defined  or  to  the  Officer 
and  his  or  her  family  taken  together, 
depending  on  the  context. 

Plan  means  the  written  plan 
submitted  by  a  housing  agency  (HA)  to 
the  Department,  imder  which,  if 
approved,  the  Department  will  exempt 
Officers  from  the  normal  eligibility 
requirements  for  residence  in  public 
housing  and  allow  Officers,  who  are 
otherwise  not  eligible,  to  reside  in 
public  housing  units.  An  HA  may  have 
only  one  plan  in  effect  at  any  one  time, 
which  will  govern  exemptions  under 
this  subpart  for  all  public  housing 
managed  by  that  HA. 


S96O406    Plan  siMderds and  erttsria. 

(a)  Minimum  requirements.  To  be 
approved,  a  plan  must  satisfy  the 
following  requirements: 

(1)  The  plan  must  identify  the  number 
of  imits  under  management  by  the  HA 
and  the  number  and  location  of  the 
units  the  HA  intends  to  use  for  officers 
and  the  amount  of  rent  to  be  charged 
and  a  basis  for  determining  that  it  is 
reasonable; 

(2)  The  plan  must  identify  the  specific 
benefits  to  the  community  and  to  the 
HA  that  will  result  from  the  presence  of 
the  officer  in  each  affected 
development; 

(3)  Tne  plan  must  describe  the 
existing  physical  and  social  conditions 
in  and  around  each  afiiected 
development  sufficient  for  HUD  to  make 
an  informed  assessment  of  the  level  of 
need  for  increased  securiW;  and 

(4)  The  plan  will  provide  information 
sufficient  for  HUD  to  determine  that 
granting  an  exemption  will: 

(i)  Increase  security  for  other  public 
housing  residents; 

(ii)  Result  in  a  limited  loss  of  income 
to  the  HA;  and 

(iii)  Not  resiik  in  a  significant 
reducticm  of  units  available  for 
residence  by  qualified  families. 

(b)  Certifications  by  HA.  The  HA  must 
certify  that: 

(1)  The  dwelling  units  proposed  to  be 
allocated  to  officers  are  situated  so  as  to 
place  the  officera  in  close  physical 
proximity  to  other  residents; 

(2)  No  resident  families  will  have  to 
be  transferred  to  other  dwelling  units  in 
order  to  make  availabfe  the  units 
propesed  to  be  allocated  to  officers; 

(3)  TIm  dwelling  units  proposed  to  be 
allocated  to  officers  will  be  rented  tmder 
a  lease  that  enforces  the  provisions  of 
§960.409;  and 

(4)  The  number  of  dwelling  units 
proposed  to  be  allocated  to  officers 
under  the  plan  does  not  exceed  a 
reasonabfe  number,  as  determined  on 
the  basis  of  total  number  of  units  under 
management  by  the  HA,  in  consultation 
with  HUD. 

S  960409   Spedel  rant  ra^ulraniants  and 


The  HA  must  lease  units  to  officers 
under  a  lease  agreement  that  is 
consistent  with  the  requirements  of  this 
section  and  with  part  966  of  this 
chapter,  ff  there  is  any  inconsistency 
between  the  requirements  of  part  966 
and  this  section,  the  provisions  of  this 
section  shall  govern. 

(a)  Reasonable  rent.  The  lease  must 
provide  for  a  reasonable  rent. 

(b)  Continued  employment.  The  lease 
must  provide  that  the  officer's  right  of 
occupancy  is  dependent  on  the 


continuation  of  the  employment  that 
qualified  the  officer  for  residency  in  the 
development  imder  the  plan  and 
provide  that  the  officer  will  move  from 
the  unit  within  a  reasonably  prompt 
time,  to  be  established  in  the  lease,  after 
termination  of  such  employment. 

{960411    AppNcabiityoftheaHHiel 
oontrHMiHone  contract;  eNect  on  the 
Performence  Funding  Syatam. 

(a)  Annual  contributions  contract. 
Public  housing  units  occupied  by 
Officers  in  accordance  with  a  plan 
submitted  and  approved  under  this 
subpart  will  be  subject  to  the  terms  and 
conditions  of  the  annual  contributions 
contract  (ACC)  between  the  HA  and 
HUD.  This  subpart  does  not  override 
any  of  the  terms  and  conditions  of  the 
ACC  except  insofar  as  they  are 
inconsistent  with  the  provisions  of  this 
subpart. 

(b)  Performance  funding  system.  For 
purposes  of  the  operating  subsidy  under 
the  Performance  Funding  System  (PFS) 
described  in  part  990,  subpart  A,  of  this 
chapter,  dwelling  units  allocated  to 
Officers  in  accordance  with  this  subput 
are  excluded  from  the  total  unit  months 
available,  as  defined  in  §  990.102  of  this 
chapter.  Also  for  purposes  of  the 
operating  subsidy  under  the  PFS,  the 
full  amount  of  any  rent  paid  by  Officers 
in  accordance  wiUi  this  subpart  is 
included  in  other  income,  as  defined  in 
§990.102  of  this  chapter.  HAs  may 
receive  operating  subsidy  for  one  unit 
per  housing  developsMnt  to  prosaelo 
ecoBC«uc  self-sufficiency  services  or 
aati-dn^  programs,  including  housing 
peHce  officers  and  security  personneL 
An  HA  may  request  consideration  of 
such  units  in  its  calculation  of  operating 
subsidy  eligibility  through  the 
appropriate  local  HUD  Office.  (See 

§  990.108(b)  of  this  chapter.) 

PART  966-4.EASE  AND  GRIEVANCE 
PROCEDURES 

2.  The  authority  citation  for  part  966 
continues  to  read  as  follows: 

Andiority:  42  U.S.C.  1437a,  1437d  note, 
and  3535(d). 

3.  In  §  966.4,  paragraph  (1)(2)  is 
revised  to  read  as  follows: 


f9604    Leeae  requirements. 

•        •        •        •        • 

(1)  •  •  • 

(2)  Grounds  for  termination.  The  PHA 
shall  not  terminate  or  refuse  to  renew 
the  lease  other  than  for  serious  or 
repeated  violation  of  material  terms  of 
the  lease  or  for  other  good  cause. 

(i)  General.  Failure  to  make  payments 
due  under  the  lease  or  to  fulfill  the 
tenant  obligations  set  forth  in  §  966.4(f) 
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would  constitute  grounds  for 
termination  of  tenancy. 

(ii)  Crime.  (A)  At  any  time,  the  PHA 
may  terminate  die  lease  if  the  PHA 
determines  that  any  family  member  has 
engaged  in  drug-trafficking  or  violent 
criminal  activity.  For  purposes  of  this 
section.  drug-trafRcking  means  the 
illegal  manufacture,  sale,  or 
distribution,  or  the  possession  with 
intent  to  manufacture,  sell,  or  distribute, 
of  a  controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)).  For  purposes  of 
this  section,  violent  criminal  activity 
means  any  illegal  criminal  activity  that 
has  as  one  of  its  elements  the  use. 
attempted  use,  or  threatened  use  of 
physical  force  against  the  person  or 
property  of  another. 

(B)  Tne  PHA  may  terminate  the  lease 
if  the  PHA  determines  that  any  family 
member,  a  guest,  or  another  person 
imder  the  tenant's  control,  is  engaged  in 
any  criminal  activity  that  threatens  the 
health,  safety  or  right  of  peaceful 
enjoyment  of  the  PHA's  public  housing 
premises  by  other  residents  or  any  drug- 
related  criminal  activity. 


(iii)  Illegal  drug  use  and  alcohol 
abuse.  (A)  The  PHA  must  estabUsh 
standarids  for  determining  whether  to 
terminate  program  assistance  if  the  PHA 
determines  that: 

(1)  Any  family  member  is  illegally 
using  a  controlled  substance;  or 

[2]  A  family  member's  use  of  a 
controlled  substance  or  abuse  of  alcohol 
interferes  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(B)  fai  determining  whether  to  deny  or 
terminate  program  assistance  for  illegal 
use  or  pattern  of  use  of  a  controlled 
substance  or  for  abuse  or  pattern  of 
abuse  of  alcohol  by  a  family  member, 
the  PHA  may  consider  whether  the 
person: 

(1)  Is  no  longer  engaging  in  the  illegal 
use  of  a  controlled  substance  or  in  abuse 
of  alcohol  (as  applicable);  or 

[2)  Has  successfully  completed  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable), 
has  otherwise  been  rehabilitated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable). 


(C)  The  PHA  may  require  a  family 
member  who  has  engaged  in  the  illegal 
use  of  a  controlled  substance,  or  in 
alcohol  abuse  activity  that  interfered 
with  the  health,  safety,  and  peaceful 
enjoyment  of  the  premises  by  other 
residents,  to  submit  evidence  of  ctirrent 
participation  in,  or  successful 
completion  of,  a  supervised  drug  or 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  being 
allowed  to  reside  in  the  imit. 

(D)  In  determining  whether  to 
terminate  the  lease  based  on  drug- 
related  criminal  activity  or  violent 
criminal  activity,  the  PHA  may  act 
when  the  preponderance  of  evidence 
indicates  Uiat  the  person  has  engaged  in 
such  activity,  regardless  of  whether  the 
person  has  been  arrested  or  convicted. 

•        •        »        *        * 

Dated:  April  9, 1997. 
Kevin  Emanuel  Mardunan, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
[FR  Doc  97-12086  Filed  5-8-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 
[Dodwt  No.  FR-4173-P-01] 
mN2S02-AG88 

Amendments  to  Real  Estate  Settlement 
Procedures  Act  Regulation:  Exemption 
for  Employer  Payments  to  Employees 
WTh>  Make  Like-Provider  Referrals  and 
Ottwr  Amendments;  Proposed  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioaer,  HUD. 
ACTION:  Proposed'rule. 

SUMMARY:  In  this  proposed  rule,  the 
Department  is  seeking  comments  on  a 
new  exemption  under  Regulation  X.  its 
regulation  implementing  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
(RESPA).  The  exemption  would  allow 
payments  by  an  employer  to  its  own 
bona  fide  employees  for  the  referral  of 
settlement  service  business  to  an 
affiliated  settlement  service  provider, 
provided  that  the  settlement  service 
business  that  is  referred  is  the  same 
category  of  settlement  service  as 
provided  by  the  employer  of  the 
employee  making  the  referral,  the 
employee  makes  the  affiliated  business 
arrangement  disclosure  as  provided  in 
24  CFR  3500.15.  and  the  employee 
making  the  referral  does  not  perform 
any  other  category  of  setdement  service 
in  the  same  transaction. 

This  rule  also  proposes  to  implement 
two  amendments  to  RESPA  in  recent 
legislation.  One  concerns  referrals  cf 
settlement  service  business  through 
telemarketing,  in  writing,  or  through 
electronic  media.  The  other  concerns 
mortgage  servicing  sales  or  transfers. 
The  rule  also  describes  additional 
technical  corrections  and  clarifications 
the  Department  intends  to  make  at  a 
later  date. 

DATES:  Comment  due  date:  )uly  8. 1997. 
AOORESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposed  rule  to  the  Rules  Docket 
Qerk.  Office  of  General  Counsel.  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410-0500. 
Commimications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  ate  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

The  Department  also  invites 
interested  persons  to  submit  comments 


on  the  proposed  information  collection 
requirements  in  §  3500.15(b)  of  this 
proposed  rule.  Comments  should  refer 
to  the  above  docket  number  and  tide, 
and  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  HUD, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson.  Director.  Office  of 
Consumer  and  Regulatory  Affairs.  Room 
9146.  telephone  (202)  708-4560;  or. 
for  legal  questions.  Kenneth  A. 
Markison.  Assistant  General  Counsel  for 
GSE/RESPA.  Grant  E.  Mitchell.  Senior 
Attorney  for  RESPA,  or  Richard  S. 
Bennett.  Attorney,  Office  of  General 
Counsel.  Room  9262,  telephone  (202) 
708-1550.  (The  telephone  numbers  are 
not  toll-free.)  For  hearing-  and  speech- 
impaired  persons,  these  numbers  may 
be  accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  The  address 
for  the  above-listed  persons  is: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

SUPPt.EMENTARY  INFORMATION: 

L  Background 

In  the  final  rule  published  on  June  7. 
1996  (61  FR  29238)  entiUed 
"Amendments  to  Regulation  X.  the  Real 
Estate  Settlement  Procedures  Act: 
Withdrawal  of  Employer-Employee  and 
Computer  Loan  Origination  Systems 
(CLOs)  Exemptions."  the  Department 
withdrew  a  broad  exemption  for 
payments  by  employers  to  their  own 
employees  for  any  referral  activities  (24 
CFR  3500.14(gKl)(vii)).  In  its  place,  the 
rule  established  three  narrower 
exemptions  for  employer  payments  to 
employees:  (1)  One  for  managerial 
employees  (§  350ai4(gKl)(viii)  of  the 
June  7  rule):  (2)  One  for  employees  who 
do  not  perform  settlement  services  in 
any  trenaaction  ($  3500.14(gXl)(ix)  of 
the  June  7  rule);  and  (3)  A  provision 
clarifying  that  "[a]  payment  by  an 
employer  to  its  own  bona  fide  employee 
for  gennating  business  for  that 
employer"  is  permissible 
(§  3500.14(g)(lMvii)  of  die  June  7  rule). 
The  rule  was  to  have  become  effective 
on  October  7. 1996. 120  days  froa 
publication.  (Note:  The  Jime  7  rule  was 
corrected  and  revised  on  August  12. 
1996  (61  FR  41944).) 

Section  2103  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996.  (Tide  II  of  die  Omnibus 
Consolidated  Appropriations  Act.  1907) 
(Pub.  L.  104-208;  approved  September 
30. 1996)  (the  Act)  was  signed  by  the 
President  on  September  30, 1996.  The 


Act  delayed  the  effective  date  of  the 
provisions  of  the  Department's  June  7. 
1996  final  RESPA  rule  concerning 
payments  to  employees  by  their 
employers  to  no  earlier  than  July  31. 
1997. 

Although  not  required  by  the  Act,  on 
October  4,  1996  (61  FR  51782),  the 
Department  delayed  temporarily  the 
effective  date  of  the  entire  June  7  final 
rule,  as  corrected  and  revised  on  August 
12, 1996.  The  reason  for  the  delay  was 
to  provide  the  Department  with  an 
opportunity  to  analyze  the  Act  and 
develop  an  appropriate  time  schedule 
for  establishing  thfe  effective  dates  of  the 
various  provisions  of  the  June  7  rule,  as 
revised  August  12. 

On  November  4. 1996  (61  FR  56624). 
the  Department  published  another 
notice  in  the  Federal  Register 
announcing  that,  consistent  with  the 
Act.  the  Department  would  shordy 
publish  a  revised  final  rule  that  would 
make  effective  those  provisions  of  the 
June  7  final  rule  that  are  unaffected  by 
the  delay  provisions  of  the  legislation. 
On  November  15. 1996  (61  FR  58472). 
the  Department  published  a  final  rule  in 
the  Federal  Register  making  effective 
certain  portions  of  th^  Jime  7  final  rule 
and  August  12  technical  revisions  that 
were  not  delayed  by  the  Act.  The 
November  15, 1996  final  rule  put  into 
effect  those  portions  of  the  June  7  final 
rule  dealing  vrith  Computer  Loan 
Origination  (CLO)  Systems.  The 
November  15  final  rule  thereby 
effectuated  the  withdrawal  of  the  CLO 
exemption  and  the  elimination  of  the 
CLO  Fee  Disclosure  form.  It  also  put 
into  effect  the  revised  Appendix  D  to 
part  3500  as  published  August  12.  1996. 
Further,  it  made  several  technical 
revisions  and  corrections  to  Regulation 
X. 

This  proposed  nde  furthers  the  plans 
indicated  in  the  November  4, 1996 
notice  to  move  forward  as  expeditiously 
as  posaible,  subject  to  the  requirements 
of  the  Act.  to  establish  new  rules 
addressing  employer  payments  to 
employees  in  Ueu  of  the  former  broad 
exemption.  It  also  proposes,  in 
conjunction  with  putting  into  effect  the 
revisions  in  the  June  7  nde  concerning 
employer  payments  to  employees,  to 
establish  a  new  exemption.  This 
exemption  would  allow  payments  by  an 
employer  to  its  own  bona  fide 
employees  for  the  referral  of  setdement 
service  business  to  an  affiliated 
setdement  service  provider,  imder  the 
following  conditions:  (1)  The  setdement 
service  business  that  is  refierred  is  the 
nme  category  of  setdement  service  as 
provided  by  the  employer  of  the 
employee  making  the  referral;  (2)  The 
employee  makes  the  affiliated  business 


arrangement  disclosure  in  accordance 
with  24  CFR  3500.15;  and  (3)  The 
employee  does  not  perform  any  other 
category  of  setdement  service  in  the 
same  transaction.  The  Department 
anticipates  that  this  new  exemption  "will 
become  effective  at  the  same  time  as  the 
De{>artment  makes  the  changes  that 
were  delayed  by  th6  Act  (i.e.. 
eliminating  the  exemption  for  payments 
by  an  employer  to  its  ^nployees  for 
referral  activities,  currendy  codified  as 
24  CFR  3500.14(g)(l)(vii).  and 
substituting  the  more  limited 
exemptions  that  the  June  7  rule  would 
have  codified  as  24  CFR 
3500.14(g)(l)(vii)-(ix))).  The  Act  does 
not  permit  the  Department  to  make 
those  changes  before  July  31. 1997.  or  to 
announce  an  effective  date  for  those 
provisions  more  than  180  days  before 
the  effective  date. 

The  Department  also  anticipates 
making  the  following  technical 
clarifications  and  corrections  to  those 
provisions  of  the  June  7  rule,  as  part  of 
the  final  nde  that  will  make  those 
provisions  effective  subject  to  the 
reouirements  of  the  Act: 

(1)  A  technical  clarification  indicating 
that  under  the  managerial  exemption 

(§  3500.14(g)(l)(viii)  of  the  June  7  rule), 
a  manager  not  routinely  performing 
setdement  services  may  still  receive 
compensation  under  the  exemption  if 
either  (1)  The  total  value  of  the  services 
provided  by  the  manager  does  not 
exceed  5  percent  of  the  annual  income 
to  the  office  or  unit  for  which  the 
manager  is  responsible  attributable  to 
RESPA-covered  transactions,  or  (2)  the 
manager  performs  setdement  services  in 
no  more  than  three  RESPA-covoed 
transactions. 

(2)  A  technical  clarification  indicating 
that  in  using  the  term  "in  any 
transaction"  in  the  exemption  for 
employees  who  do  not  perform 
setdement  services  (§  3500.14(g)(l)(ix) 
of  the  June  7  nde),  the  Department  did 
not  intend  that  an  employee  who  has 
stopped  providing  setdement  sendees, 
an  employee  who  changes  jobs  and  no 
longer  provides  setdement  services,  or  a 
new  employee  is  forever  prohibited 
from  receiving  compensation  for 
referrals. 

(3)  A  technical  correction 
redesignating  "Controlled  Business 
Arrangements"  as  "Affiliated  Business 
Arrangements"  or  "AfBAs,"  reflecting 
the  change  in  terminology  in  section 
2103(c)  of  die  Act. 

(4)  A  technical  correction  relating  to 
the  timing  of  providing  the  AfBA 
disclosure,  to  conform  the  language  of 
the  regulation  and  Appendix  B  more 
closely  to  the  statutory  language  as 
revised  in  section  2103(d)  of  the  Act,  to 


provide  consistendy  diat  the  AfBA 
disclosulte  statement  must  be  provided 
in  accordance  with  §  3500.15ft>). 

This  proposed  rule  also  proposes  to 
implement  amendments  to  RESPA 
contained  in  the  Act  One  amendment 
concmis  referrals  through  telemarketing 
and  electronic  media.  The  other 
amendment  concerns  mortgage 
servicing  sales,  assignments,  or  transfers 
under  section  6  of  RESPA. 

Finally,  the  proposed  rule  proposes 
some  changes  in  response  to  section 
2101  of  the  Act  In  that  section. 
Congress  mandated  that  the  Department 
and  the  Federal  Reserve  Board  (the 
Board)  work  together  to  "simplify  and 
improve"  the  disclosures  given  in  a 
mortgage  transaction  subject  to  the 
Truth  in  Lending  Act  (TILA)  and 
RESPA.  and  to  create  a  unified  format 
to  satisfy  the  requirements  of  both 
statutes.  On  December  31. 1996.  the 
Department  and  the  Board  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  Improvement  of 
Disclosures  Under  RESPA  and  TILA  (61 
FR  69055).  in  order  to  solicit 
suggestions  fit»n  the  public  regarding 
possible  ways  to  simplify  and  improve 
disclosures  required  under  the  statutes. 
The  Department  received  82  comments 
fitim  all  sectors  of  the  industry  in 
response  to  the  ANPR.  The  preamble  of 
this  rule  describes  how  the  Department 
proposes  to  incorporate  some  of  the 
suggestions  and  recommendations 
generated  by  the  ANPR  into  this 
proposed  rule.  The  Department 
anticipates  that  other  suggestions  could 
be  incorporated  into  subsequent 
rulemaking. 

The  Department  believes,  however, 
that  sigcuficant  simplification  may  only 
be  possible  through  legislative  changes 
and  will  work  with  the  Board  in  making 
recommendatfons  towards  that  end. 
Under  the  Act.  Congress  has  required 
that  the  Department  and  the  Board 
recommend  any  legislation  that  would 
be  necessary  to  accomplish  the 
objectives  of  simplifying  and  improving 
the  disclosiues  subject  to  TILA  and 
RESPA.  Both  agencies  are  currendy 
considering  several  approaches  to 
streamlining  the  disclosure 
requirements^ 

n.  Proposed  Exemption  far  like- 
Providier  Referrab 

A.  Description  of  Problem 

The  Department  published  a  proposed 
rule  on  July  21. 1994  (59  FR  37360)  to 
revise  Regulation  X.  During  the 
comment  period  on  the  Department's 
July  21, 1994  proposed  rule,  some 
commenters  raised  concern  that  the 
Department's  proposed  withdrawal  of 


the  broad  exemption  for  employer 
payments  to  employees  for  referrals  and 
its  replacement  with  narrower 
exemptions  would  unduly  restrict 
compensation  of  bank  employees  for 
making  referrals  to  mortgage  banking 
affiliates.  A  major  trade  association  for 
the  banking  industry,  for  example, 
raised  concern  that  while  a  banker 
could  compensate  its  employee  for  the 
referral  of  mortg^e  loan  business  to  a 
mortgage  lending  division  within  the 
bank,  a  banker  would  be  prohibited 
from  compensating  an  employee  for  the 
referral  of  a  bank  customs  to  a  mortgage 
banking  affiliate  of  the  bank  or  a 
mortgage  banking  subsidiary  of  the 
parent  holding  company. 

The  trade  association  urged  the 
Department  to  reconsider  making  such  a 
distinction  in  its  final  rule,  arguing  that 
the  distinction  lacked  justification  or 
merit  and.  in  essence,  was  solely  based 
on  the  structure  of  the  bank  and  the 
location  of  the  mortgage  lending 
function  within  the  hanking  institution.  * 
The  trade  association  explained  that  the 
proposed  rule  would  penalize  banks, 
their  affiliates,  holding  companies, 
boards  of  directors,  officers,  and 
employees  solely  because  of  their 
corporate  structures,  which  "are 
specifically  authorized  by  statute,  . 
implemented  by  state  or  Federal  bank 
regidatory  authorities  and  constanUy 
monitored  and  examined  for  safety  and 
soundness  and  compliance  purposes." 
The  trade  association  argued: 

From  the  consumec's  perspective,  the 
location  of  this  mortgage  leading  activity 
within  the  banlung  institution's  family  of 
companies  is  iiielevuit.  The  consumer's 
objective  is  to  obtain  a  mortgage  loan.  To  the 
consumer  and  the  bank,  this  is  the  business 
of  banking  whether  it  takes  place  within  the 
bank  or  as  part  of  the  hunlring  institution's 
corporate  fomily. 

Since  the  Department's  promulgation 
of  its  final  rule  on  June  7, 1996, 
withdrawing  the  broader  exemption  and 
establishing  more  limited  exemptions, 
similar  concerns  have  been  echoed  by 
others.  A  mortgage  lending  subsidiary  of 
a  diversified  financial  services  company 
indicated  that  for  various  business  and 
regulatory  reasons,  it  offers  its  services 
through  more  than  one  corporate  entity. 
It  argued  that  bank  branch  persoimel 
should  be  able  to  xeceive  compensation 
for  referring  customers  who  enter  the 
branch  and  inquire  about  a  first 
mortgage  loan  to  the  mortgage  lending 
subsidiary.  It  pointed  out  that  there  is 
no  danger  of  adverse  steering  since  the 
customer  is  provided  the  controlled 
business  disclosure  (now  referred  to  as 
the  AfGliated  Business  Arrangement 
Disclosure  Statement  or  AfBA 
Disclosiue  Statement),  which  alerts  the 
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customer  that  he  or  she  is  dealing  with 
the  mortgage  lending  subsidiary;  from 
the  customer's  perspective,  the  loan  is 
still  from  the  bank. 

A  major  bank  made  essentially  the 
same  arguments.  It  faulted  the  June  7 
rule  for  failing  to  accommodate  the 
practice  of  referral  of  loan  business  by 
a  lender  to  its  affiliate.  In  a  letter  to  the 
Department,  the  bank  stated: 

We  believe  that  when  a  consumer  comes  to 
(the  bank)  to  inquire  about  mortgage 
financing,  whether  to  purchase  a  home  or 
refinance  an  existing  mortgage,  the  consumer 
has  come  to  us  because  of  our  name  and 
reputation.  Whether  contact  is  made  in 
person  at  a  branch  office,  by  phone,  or  over 
the  Internet,  the  consumer  expects  to  learn 
about  [bank]  loan  products  that  meet  his  or 
her  financing  needs,  regardless  of  whether 
such  loans  are  marketed,  originated  or 
serviced  by  different  '   •  *  legal  entities.  It 
makes  little  or  no  difference  to  our  borrowers 
which  •   •   •  subsidiary  originates  their 
loans  or  whether  their  original  contact  was  a 
loan  officer  employed  by  a  different 
subsidiary.  *   *   * 

Without  a  change  to  the  final  rule,  we  will 
be  forced  into  a  costly  reorganization  to 
create  a  permissible  com|}ensation  structure. 
We  would  either  have  to  staff  each  branch 
with  one  or  more  mortgage  lending  division 
loan  officers,  or  originate  and  book  mortgage 
loans  in  each  branch  where  the  initial 
inquiry  was  made.  In  either  case,  any 
potential  economies  would  be  eliminated 
without  adding  value  or  convenience  for  our 
custonaers. 

B.  Proposed  Solution 

Under  the  June  7  rule,  if  a  bank    . 
ciistomer  asks  a  loan  officer  who 
provides  settlement  services  in  any 
transaction  about  a  type  of  loan  that  the 
bank  does  not  make,  but  which  the 
bank's  affiliate  does  make,  the  bank 
would  have  been  precluded  from 
compensating  the  loan  officer  for 
making  the  referral  to  the  appropriate 
affiliate.  However,  the  June  7  rule  would 
have  created  an  exemption  to  the 
prohibition  against  referral  fees  for 
employer  payments  to  employees  who 
do  not  perform  settlement  services  in 
any  transaction  and  who  refer 
setidement  service  business  to  an 
affiliate,  so  long  as  the  controlled 
business  arrangement  disclosure  is 
provided.  Thus,  an  employee  of  a  bank 
could  have  referred  a  bank  customer  to 
a  mortgage  banking  affiliate  of  the  bank 
or  a  mortgage  banking  subsidiary  of  the 
parent  holding  company  and  could  have 
received  referral-based  compensation. 
The  only  restrictions  would  have  been 
that  the  controlled  business 
arrangement  disclosure  would  have  to 
be  provided,  and,  if  the  employee  was 
to  be  compensated  for  the  referral,  the 
employee  could  not  be  one  who 
performed  settlement  services  in  any 
residential  real  estate  transaction 


covered  by  RESPA.  (Part  V(B)  of  this 
preamble  discusses  the  meaning  of  "in 
any  transaction.") 

in  light  of  certain  of  the  expressed 
concerns,  the  Department  is  proposing 
to  exercise  its  exemption  authority 
under  RESPA.  to  add  a  new  exemption 
to  section  8  of  RESPA's  prohibition 
against  kickbacks  and  unearned  fees. 
The  Secretary  has  authority  to  create 
exemptions  under  section  19(a)  of 
RESPA  for  classes  of  transactions  as 
may  be  necessary  to  achieve  the 
purposes  of  RESPA  (12  U.S.C.  2617(a)). 
In  addition,  under  section  8(c)(5)  of 
RESPA,  the  Secretary  may  create 
regulatory  exemptions  for  "such  other 
payments  or  classes  of  payments."  after 
consulting  with  various  Federal 
agencies  (12  U.S.C.  2607(c)(5)).  The 
exemption  to  be  created  under  this 
proposed  rule,  like  the  exemptions 
promulgated  June  7,  would  be  issued 
pursuant  to  the  Secretary's  clear 
authority  to  create  reasonable 
exemptions  to  further  the  purposes  of 
RESPA. 

Under  the  proposed  exemption, 
§  3500.14(g)(1)  would  be  amended  by 
adding  an  exemption  for  a  payment  by 
an  employer  to  its  bona  fide  employee 
for  referring  setUement  service  business 
to  a  settlement  service  provider  that  has 
an  affiliate  relationship  with  the 
employer,  or  in  which  the  employer  has 
a  direct  or  beneficial  ownership  interest 
of  more  than  1  percent,  if  the  following 
conditions  are  met: 

1.  The  settlement  service  business 
that  is  referred  is  the  same  category  of 
settlement  service  that  the  employer  of 
the  employee  making  the  referral 
provides; 

2.  The  employee  provides  to  the 
person  being  referred  the  affiliated 
business  arrangement  disclosure  in 
accordance  with  §  3500.15(b);  and 

3.  The  employee  making  the  referral 
does  not  perform  any  other  category  of 
setUement  service  in  the  same 
transaction. 

The  rule  would  specify  that,  for 
purposes  of  this  exemption,  each 
paragraph  in  the  definition  of 
"settlement  service"  provided  in  24  CFR 
3500.2(b)  (excluding  paragraphs  (b)(15) 
and  (b](16)  of  that  definition),  as  it  is 
proposed  to  be  revised,  constitutes  a 
separate  "category  of  settlement 
service."  Some  "categories  of  settlement 
services"  to  which  this  exemption  might 
commonly  apply  would  include 
originating  mortgage  loans,  providing 
services  involving  hazard  insurance, 
and  providing  title  services. 

Wnile  the  rendering  of  services  by  a 
real  estate  agent  or  real  estate  broker  is 
a  settlement  service  [see  paragraph 
(b)(15)  of  the  definition  of  "settlement 


service"  in  §  3500.2  as  proposed  to  be 
revised),  referrals  from  one  real  estate 
agent  or  broker  to  another  are  generally 
exempt  pursuant  to  section  8(c)(3)  of 
RESPA  (12  U.S.C.  2607(c)(3))  and  24 
CFR  3500.14(g)ri)(v)  of  the  RESPA 
regulations.  Because  the  section  8(c)(3) 
exemption  already  exists,  the  referral  of 
services  by  a  real  estate  agent  or  real 
estate  broker  to  another  real  estate  agent 
or  real  estate  broker  is  not  included 
under  the  new  exemption.  In  addition, 
real  estate  agents  are  usually 
independent  contractors,  and  thus 
would  not  be  considered  "employees" 
eligible  for  this  exemption  for  employer 
payments  to  employees. 

In  addition,  paragraph  (b)(16)  of  the 
definition  of  "settlement  service"  in 
§  3500.2  as  proposed  to  be  revised 
includes  as  a  settlement  service  "other 
services  for  which  a  settlement  service 
provider  requires  a  borrower  or  seller  to 
pay."  This  catchall,  however,  is  too 
open-ended  to  apply  to  the  new 
exemption  proposed.  Commenters  are 
encouraged  to  provide  examples  of 
other  settlement  services  that  would 
qualify  under  paragraph  (b)(16).  The 
Department  will  consider  the  examples 
submitted  and  possibly  add  them  to  the 
list  of  categories  of  settlement  services 
enumerated  in  the  definition  so  that 
referrals  of  such  services  may  qualify  for 
the  new  exemption  proposed. 

As  with  the  exemptions  contained  in 
the  June  7  rule,  this  additional 
exemption  only  pertains  to  bona  fide 
employees.  Individuals  may  not  be 
hired  on  a  part-time  basis  to  make 
referrals  because  of  their  access  to 
consumers  as  settlement  service 
providers  and  then  be  compensated  for 
such  referrals.  Sham  employment 
arrangements  are  also  prohibited.  See  61 
FR  29243  (column  3).  Moreover,  the 
exemption  does  not  a^ect  the 
prohibition  in  24  CFR  3500.14(b)  against 
the  entity  to  which  business  is  referred 
from  compensating  the  affiliate  or  the 
employee  of  the  affiliate  making  the 
referral. 

It  is  anticipated  that  when  the 
Department  makes  this  proposed  rule 
final,  it  will  do  so  in  a  rule  that  will  also 
make  effective  the  changes  to  the 
exemptions  for  employer  payments  to 
employees  as  contained  in  the  June  7 
rule,  subject  to  any  further  technical 
corrections  or  clarifications  to  such 
exemptions  that  the  Department  may 
announce.  The  language  of  the  June  7 
rule  and  the  technical  corrections  and 
clarifications  are  not  republished  here, 
since  the  Department  is  not  requesting 
comments  on  them. 


C  Questions  for  Commenters 

The  Department  is  particularly 
interested  in  comments  on  the  following 
issues: 

1.  What  potential  disadvantages  or 
dangers,  if  any,  would  the  exemption  for 
employer  payments  to  employees  who 
make  like-provider  referrals  pose  for 
consumers?  As  summarized  above,  it 
has  been  argued  by  members  of  the 
setUement  service  industry  that  in  the 
types  of  refiarrals  covered  by  the 
proposed  rule,  there  is  litUe  danger  of 
adverse  steering  or  adverse 
consequences  to  customers.  However, 
the  Department  would  like  to  hear  from 
those  with  other  views,  including  those 
with  addiUonal  bases  in  support  of  such 
an  exemption. 

2.  The  Department  seeks  comments 
on  whether  a  potential  danger  is  created 
for  consumers  that,  through  the  design 
of  compensation  systems,  the  exemption 
could  cause  greater  steering  of 
consumers  to  products  that  are  more 
profitable  for  the  entity  making  or 
receiving  the  referral,  but  that  are  not 
necessarily  in  the  consumer's  best 
interest.  For  example,  a  loan  officer  of 

a  lender  that  makes  home  equity  loans 
might  receive  a  $50  bonus  for  every 
home  equity  loan  closed.  In  contrast,  the 
same  loan  officer  might  receive  a  $100 
bonus  for  referring  a  customer  who 
inquires  about  a  home  equity  loan  to  an 
affiliate  of  the  lender  that  will  refinance 
the  primary  mortgage,  or  $150  if  he  or 
she  could  originate  the  refinance  of  the 
primary  mortgage  in  the  name  of  the 
affiliate  (and  do  only  a  minimiun  of 
work  regarding  origination  of  the  loan). 
Please  comment  on  whether  this 
exemption  would  create  a  danger  that 
consumers  will  be  steered  for  reasons 
other  than  what  is  in  their  best  interest, 
and  if  so,  how  this  danger  may  be 
lessened  or  eliminated.  Also  conmient 
on  whether  not  creating  this  exemption 
would  create  different  dangers  for 
consumers,  such  as  situations  in  which 
consumers  who  would  benefit  from 
referrals  will  not  be  referred  because 
some  employees  who  would  be  in  a 
position  to  make  referrals  would  not  be 
compensated  for  doing  so. 

3.  What  are  the  advantages  and 
disadvantages  of  limiting  the  exemption 
to  those  employees  who  do  not  perform 
any  other  category  of  setUement  service 
in  the  same  transaction,  as  proposed? 
Should  the  Department  narrow  the 
exemption  by  limiting  it  to  those 
employees  who  do  not  perform  any 
setUement  Service  in  the  same 
transaction? 

4.  The  Department  recognizes  that 
there  could  be  some  overlap  among  the 
16  categories  in  the  proposed  rule.  What 


refinements  of  the  categories  would 
ensiue  that  the  purposes  of  the 
exemption  are  frilfilled?  Does  the 
Department's  proposal  provide  adequate 
guidance  as  to  what  is  the  "same 
category  of  setUement  service?"  How 
could  this  point  be  clarified  further? 
What  specific  categories  of  setUement 
services  would  fall  under  paragraph 
(b)(16)  of  the  definition  of  "setUement 
service"  in  §  3500.2  ("provision  of  any 
other  services  for  which  a  setUement 
service  provider  requires  a  borrower  or 
seller  to  pay"),  as  it  is  proposed  to  be 
revised? 

5.  Since  the  concerns  which  resulted 
in  this  proposed  new  exemption  came 
maiiUy  fitim  lenders,  should  the 
Department  narrow  the  scope  of  the 
exemption  being  proposed  to  apply  only 
to  lenders?  What  problems  would  other 
setUement  service  providers  face  if  the 
exenoption  were  limited  in  this  fashion? 

6.  "The  exemption,  as  proposed,  would 
not  apply  in  situations  in  which  a  bank 
that  does  not  originate  any  mortgage 
loans  refers  customers  seeking  mortgage 
loans  to  the  bank's  mortgage  lending 
subsidiary.  In  such  cases,  the  referring 
bank  does  not  originate  mortgage  loans, 
and  thus  does  not  perform  setUement 
service  business  in  the  same  category  as 
the  business  being  referred.  Should  the 
exemption  be  expanded  to  allow 
compensation  for  such  referrals? 

m.  Referrals  Involving  Telemarketing 
and  Electronic  Media 

This  proposed  rule  would  revise 
§  3500.15(b)(1)  of  Uie  RESPA  regulations 
to  conform  to  changes  to  RESPA  made 
in  section  2103(d)  of  the  Act.  Section 
2103(d)  of  the  Act  primarily  amended 
section  8(c)(4)(A)  of  RESPA  (12  U.S.C. 
2607(c)(4)(A))  to  establish  special 
procedures  for  disclosures  of  affiliated 
business  arrangements  in  conjunction 
with  referrals  in  which  the  telephone  or 
electronic  media  are  used  in  marketing. 
The  proposed  rule  would  set  forth  the 
new  provisions  regarding  the  timing  of 
providing  the  disclosure,  the  methods  of 
providing  the  disclosure,  and  the 
evidence  needed  to  substantiate  that  the 
disclosure  was  provided. 

The  proposed  rule  would,  consistent 
with  the  department's  prior  rules, 
require  that  the  Affiliated  Business 
Arrangement  Disclosure  Statement  be 
provided  in  writing  on  a  separate  piece 
of  paper,  and  in  the  format  set  forth  in 
Appendix  D  to  part  3500.  In  proposing 
to  revise  §  3S00.15(b)(l)  to  be  consistent 
with  the  Act,  the  Department  is  also 
proposing  to  clarify  the  required 
elements  of  a  proper  affiliated  business 
disclosure,  as  provided  in  Appendix  D. 
which  specifically  includes  the 
requirement  that  the  disclosure  contain 


an  acknowledgement  for  the  person 
being  referred  to  sign.  It  also  specifies 
that  the  person  making  the  referral  must 
request  that  the  person  being  referred 
sign  the  disclosure  prompUy  and  return 
it  to  the  affiliate  making  the  referral  or 
a  designated  addressee,  and  must 
provide  information  on  where  to  send 
the  signed  disclosure. 

Consistent  with  the  Act,  the  proposed 
rule  provides  that,  in  the  case  of  a  face- 
to-face  referral  or  a  referral  made  in 
writing  or  by  electronic  media,  the 
written  disclosure  must  be  provided  at 
or  before  the  time  of  the  referral.  In  the 
case  of  a  referral  made  by  telephone,  an 
abbreviated  verbal  disclosure  also  must 
be  made  during  the  telephone  referral 
that,  in  clear  and  understandable 
language:  (1)  Specifies  the  nature  of  the 
relationship  (explaining  the  ownership 
and  financial  interest)  bietween  the 
entity  making  the  referral  and  the  entity 
performing  setUement  services  (or 
business  incident  thereto);  (2)  explains 
that  because  of  this  relationship,  this 
referral  may  provide  a  financial  or  other 
benefit  to  the  referring  party;  (3)  stetes 
that  the  existence  of  this  relationship 
does  liot  require  that  the  person  being 
referred  use  the  provider  to  whom  he  or 
she  is  being  referred  as  a  condition  of 
setUement  of  the  loan,  or  purchase,  sale, 
or  refinance  of  the  property,  as 
applicable;  and  (4)  advises  that  a  written 
disclosure  will  be  provided  within  3 
business  days.  Different  timing 
provisions  for  providing  the  written 
disclosure  are  contained  in 
§  3500.15(b)(2)  (iiiHiv)  of  this  proposed 
rule.  These  exceptions,  which  are 
simply  a  continuation  of  exceptions 
contained  in  prior  rules  regarding 
provision  of  such  disclosure,  involve 
referrals  by  a  lender  and  situations 
involving  an  attorney  or  law  firm  that 
requires  a  client  to  use  a  particular  tiUe 
insurance  agent  or  company. 

Consistent  with  the  Act,  in  aU  cases 
the  person  being  referred  must  sign  the 
disclosure.  The  person  being  referred 
should  sign  the  disclosure  at  the  time 
that  the  disclosure  is  provided.  If  the 
person  being  referred  chooses  not  to 
sign  the  disclosiue  at  the  time  that  the 
disclosure  is  provided,  the  signature  of 
the  person  being  referred  must  be 
obtained  at  or  before  closing  or 
setUement. 

The  proposed  rule  also  provides  that 
if  a  notation  was  made  at  the  time  that 
the  disclosure  was  provided,  in  a 
written,  electronic,  or  similar  system  of 
records  maintained  in  the  regular  course 
of  business,  that  notation  may  be  used 
as  evidence  that  the  disclosure  was 
provided  at  the  time  of  the  referral. 
Such  a  notation  is  to  include  a 
statement  that  the  person  being  refaned 
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chose  not  to  sign  the  disclosure  at  the 
time  that  it  was  provided.  The  existence 
of  such  a  notation,  however,  does  not 
substitute  for  obtaining  a  signature  at  or 
before  closing  or  settlement.  In  the  case 
of  a  face-to-face  referral,  if  the  person 
being  referred  chooses  not  to  sign  the 
disclosure  at  the  time  that  the  disclosure 
is  provided,  such  notation  is  mandatory. 

IV.  Salm  or  Truiafen  of  Mortgage 
Serriciiig 

This  proposed  rule  also  proposes  to 
revise  the  RESPA  regulations  to  reflect 
an  amendment  to  section  6  of  RESPA, 
set  forth  in  section  2103(a)  of  the  Act. 
Section  6(a),  as  amended,  requires 
disclosure  to  applicants  regarding  the 
possibility  of  the  assignment,  sale,  or 
transfer  of  the  rights  to  service  the 
applicant's  federally  related  mortgage 
loan.  Prior  to  the  amendment,  section  6 
also  provided  that  an  applicant  for  a 
mortgage  loan  had  to  be  provided  a 
disclosure  of  the  lender's  historical 
practice  in  assigning,  selling,  and 
transferring  servicing  of  loans,  or,  as  an 
alternative  to  providing  the  historical 
data,  a  statement  that  the  lender  had 
previously  sold  servicing.  A  signed 
acknowledgment  of  receipt  of  the 
disclosiire  statement  was  also  required 
in  the  applicant's  loan  file.  The  Act 
eliminates  the  historical  data  provisions 
and  the  acknowledgment  requirement. 

This  proposed  rule  would  implement 
the  statutory  amendment  by  striking 
language  in  §  3500.21  to  make  it 
consistent  with  the  statutory 
amendment.  The  rule  proposes  to  revise 
Appendix  MS-1  to  part  3500,  the  model 
Servicing  Disclosure  Statement  format, 
to  conform  to  the  amendment.  This 
proposed  rule  recognizes  that  certain 
entities  do  not  imdertake  loan  servicing 
and,  therefore,  transfer  servicing  before 
the  first  payment  is  due;  the  disclosure 
format  may  so  state.  The  disclosure 
format  in  its  revised  form  would  be 
published  in  the  Code  of  Federal 
Regulations  for  the  convenience  of 
compliance  by  affected  parties.  In 
response  to  comments  received 
pursuant  to  the  ANPR  urging  the 
Department  to  consolidate  the  Mortgage 
Servicing  Disclosure  with  other  RESPA 
forms,  the  proposed  rule  furthers 
section  2101  of  the  Act  by  proposing  to 
clarify  that  the  format  language  may  also 
be  included  as  paii  of  the  Good  Faith 
Estimate. 

The  Department  is  interested  in 
comments  addressing  alternative 
approaches  to  implementing  the 
statutory  language  while  protecting 
consumers.  In  connection  with  the 
report  to  Congress  which  the 
Department  is  developing  pursuant  to 
section  2101  of  the  Act.  which  tirill 


contain  the  Department's 
recommendations  for  statutory 
amendments,  the  Department  is  also 
considering  whether  the  disclosure 
might  be  combined  with  other  RESPA  or 
Truth  In  Lending  Act  (TILA) 
disclosures,  consistent  with  section 
2101  of  the  Act.  In  addition,  if 
commenters  propose  that  the 
Department  should  continue  to  require 
more  information  in  the  disclosure  than 
in  the  format  proposed,  they  should 
address  what  the  Department's  authority 
to  do  so  would  be  in  light  of  the 
statutory  amendment  in  section  2103(a) 
of  the  Act. 

In  a  related  matter,  section  2103(e) 
establishes  a  3-year  limitation  on  the 
time  aggrieved  borrowers  or  classes  of 
borrowers  could  bring  actions  under 
section  6  of  RESPA.  Inasmuch  as  this 
limitation  is  longer  than  the  statute  of 
limitations  for  other  actions  by 
individuals  under  RESPA  (1  year),  a 
new  paragraph  (f)(l)(iv)  would  be  added 
to  §  3500.21  of  the  regulations  to 
highlight  this  provision. 

V.  Additional  Technical  Cerrectioiia 
and  Clarifications  Contemplated 

In  addition  to  the  proposed  revisions 
described  in  the  preceding  portions  of 
this  preamble,  the  Department  intends 
that  when  it  makes  effective  the 
provisions  of  the  June  7  rule  amending 
RESPA  regulations  concerning  employer 
payments  to  employees,  the  Department 
will  make  further  technical  corrections 
and  clarifications  to  the  June  7  rule. 
While  these  technical  corrections  and 
clarifications  are  described  below  for 
informational  purposes,  the  text  is  not 
published  here,  since  the  Department  is 
not  requesting  comments  on  them. 

A.  Routine  Dealing 

The  Department  has  Seen  asked  about 
language  in  the  preamble  and  in 
Appendix  B,  "Illustrations  of  the 
Requirements  of  RESPA,"  regarding  the 
definition  of  a  managerial  employee  as 
an  "employee  *  *  *  who  does  not 
routinely  deal  directly  with 
consumers  *   *   *."  This  definition 
applies  to  the  exemption  for  employer 
payments  to  managerial  employees 
(§  3500.14(g)(l)(viii)  of  the  June  7  rule). 
In  the  preamble  to  the  Department's 
Jtme  7, 1996  rule  (61  PR  29245;  bottom 
of  middle  column)  the  Department 
stated,  "HUD  intends  this  phrase  ('does 
not  routinely')  to  allow  a  managerial 
employee  who  performs  and  is 
compensated  for  occasional  settlement 
services  (not  more  than  three 
transactions  a  year)  to  be  eligible  for  the 
exemption."  The  last  sentence  of 
Appendix  B.  illustration  12  of  the  June 
7  rule  also  contained  a  statement 


referring  to  this  three-transaction 
guideline. 

Following  publication  of  the  June  7 
rule,  the  Department  has  found  that 
setting  as  a  guide  a  fixed,  maximum 
number  of  transactions  for  all  managers 
under  the  Department's  rule  would 
unduly  interfere  with  the  functioning  of 
offices.  Roles  and  functions  are  not 
rigidly  specified  and  because  of 
departures,  absences  for  illnesses,  or 
other  reasons,  a  manager  may  be  called 
upon  to  complete  transactions  in 
process  or  otherwise  become  involved 
in  troublesome  transactions,  in  addition 
to  any  personal  transactions  the 
manager  might  otherwise  undertake. 
Accordingly,  the  Department  agrees  that 
a  manager  who  does  not  routinely  deal 
with  the  public  may  perform  greater 
than  three  transactions  and  still  remain 
eligible  for  the  managerial  exemption.  A 
more  appropriate  guideline  is  that  a 
manager  not  routinely  performing 
settlement  services  may  still  receive 
compensation  under  the  exemption  if 
either:  (1)  the  total  value  of  the  services 
provided  by  the  manager  does  not 
exceed  5  percent  of  the  annual  income 
to  the  office  or  unit  for  which  the 
manager  is  responsible  attributable  to 
RESPA-covered  transactions,  or  (2)  the 
manager  performs  settlement  services  in 
no  more  than  three  RESPA-covered 
transactions. 

In  publishing  the  final  rule,  the 
Department  will  clarify  this  point. 

B.  In  Any  Tmnsaction 

The  final  rule  will  put  into  effect  the 
exemption  promulgated  in  the  June  7 
rule  to  the  otherwise  applicable 
prohibition  against  kickbacks  and 
unearned  fees.  The  exemption  applies 
in  affiliate  relationships  and  allows 
payments  made  to  employees  who  do 
not  perform  settlement  services  "in  any 
transaction"  and  who  provide  the 
disclosure  statement  (24  CFR 
3500.14(g)(l)(ix}).  The  use  of  the  term 
"in  any  transaction"  has  created 
concern  for  some  affiliated  settlement 
service  providers  regarding  the  breadth 
of  the  restriction. 

The  Department  sought  to  provide 
this  exemption  to  those  who  were  not 
currently  involved  in  the  provision  of 
settlement  services.  Therefore,  when  the 
Department  puts  this  exemption  into 
effect  in  the  final  rule,  it  will  clarify  that 
it  does  not  intend,  by  the  use  of  the  term 
"in  any  transaction,"  that  if  an 
employee  performs  settlement  services 
one  time  in  his  or  her  life,  he  or  she 
shall  forever  lose  the  ability  to  receive 
payments  pursuant  to  this  exemption. 
Rather,  in  publishing  the  final  rule  the 
Department  will  clarify  that  it  intends 
the  "in  any  transaction"  language  to 


allow  an  employee  who  has  performed 
settlement  services  in  the  past  to  qualify 
for  the  exemption  in  any  of  the 
following  types  of  circumstances: 

1.  No  longer  providing  settlement 
services.  This  type  of  circumstance 
involves  an  employee  who  has  not 
performed  settlement  services  for  his  or 
her  current  employer  (in  the  same  job 
position)  in  any  transaction  for  1  year  or 
more.  OR 

2.  An  employee  who  changes  jobs. 
This  type  of  circiunstance  involves  an 
employee  who  performed  settlement 
services  for  his  or  her  employer  in  the 
past  but,  although  still  employed  by  the 
same  employer,  changes  jobs  so  that  he 
or  she  no  longer  holds  the  former 
position  and  does  not  perform 
settlement  services  in  the  new  position. 
OR 

3.  A  new  employee.  This  type  of 
circumstance  involves  an  employee  who 
performed  settlement  services  for 
another  employer  on  a  past  job.  but  no 
longer  holds  that  job  or  works  for  that 
employer,  and  does  not  perform 
settiement  services  on  his  or  her  current 
job  for  the  new  employer. 

In  publishing  the  final  rule  the 
Department  also  will  clarify  that,  as 
explained  in  the  preamble  to  the  Jime  7 
nile  (61  FR  29243),  under  all  these 
circumstances,  the  emplojrment 
relationship  must  be  bona  fide  and  not 
a  sham  designed  to  facilitate  kickbacks 
among  affiliated  companies.  Otherwise, 
the  exemption  will  not  apply. 

C.  "Affiliated  Business  Arrangement" 

The  Department  will  make  a  technical 
correction  required  by  an  amendment  to 
RESPA  in  section  2103(c)  of  the  Act 
That  legislation  redesignated 
"Controlled  Business  Arrangements"  as 
"Affiliated  Business  Arrangements"  or 
"AfBAs."  The  final  rule  will  incorporate 
into  the  RESPA  rules  the  term 
"affiliated  business  arrangement" 
instead  of  the  term  "controlled  business 
arrangement"  used  in  the  June  7  rule, 
completing  the  process  of  rhanging  the 
terminology  begun  in  the  November  IS, 
1996  rule  (61  FR  58472). 

D.  Timing  of  Affiliated  Business 
Arrangement  Disclosure 

The  Deptartment  Mrill  make  a  technical 
correction  relating  to  the  timing  of 
providing  the  AfBA  disclosure.  The 
June  7  rule  used  inconsistent  language 
to  describe  when  the  disclosure  was  to 
be  provided.  (See  24  CFR 
3500.14(g)(lMixMAK2)  ("before  the 
refairal");  24  CFR  350ai5(b)(l)  ("pri» 
to  the  referral."  "no  latOT  than  the  time 
of  each  referral.");  Appendix  B, 
illustration  11  ("at  or  befc»e  the  tinie 
that  the  referral  is  made");  Appendix  B, 


illustration  12  ("at  the  time  of  the 
referral").)  The  Department  will 
conform  the  language  of  the  regulation 
and  Appendix  B  more  closely  to  the 
statutory  language  as  revised  in  section 
2103(d)  of  the  Act,  to  provide 
consistently  that  the  AffiA  disclosure 
statement  must  be  provided  in 
accordance  with  §  3S00. 15(b). 

Section  3500.15(b)  sets  forth  the 
applicable  time  frames  for  providing  die 
disclosure.  This  provision  requires,  in 
the  case  of  a  face-to-fece  referral  or  a 
referral  made  in  writing  or  by  electronic 
media,  providing  a  written  disclosure  at 
or  before  the  time  of  the  referral,  except 
in  cases  of  a  referral  by  a  lender  or 
situations  involving  an  attorney  or  law 
firm  that  requires  a  client  to  use  a 
particular  title  insurance  agent.  In  the 
case  of  a  telephone  referral,  a  written 
disclosure  must  be  provided  within  3 
business  days  after  the  referral  by 
telephone  and  an  abbreviated  vobal 
disclosure  must  be  made  d'jring  the 
telephone  referraL  The  change  that  will 
be  included  in  the  final  rule  will 
eliminate  the  use  of  inconsistent 
terminology  and  Mrill  conform  the 
description  of  the  timing  for  providing 
the  disclosure  to  be  consistent  %vith 
section  8(c)(4)  of  RESPA,  as  amended  by 
section  2103(d)  of  the  Act 

Findings  and  Certifications 

Executive  Order  12886 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
imder  Executive  Order  12866. 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
de&ied  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
aa  provided  in  section  3(0(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  dodtet  file,  which 
is  availaUe  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Qak.  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington.  DC 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §  3500.15(b) 
prior  to  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2502-0516.  In  securing  that 
approval,  the  Department  had  estisoated 
that  thA  nnniial  reporting  and 


recordkeeping  hour  burden  would  be 
240,000  hours  (2.4  million  annual 
responses  at  6  minutes  per  response). 
The  provisions  of  §  3500.15(b)  of  this 
proposed  rule  regarding  the  Affiliated 
Business  Arrangement  Disclosure  would 
simply  clarify  the  timing  and  the 
methods  of  providing  the  disclosure, 
and  the  evidence  needed  to  substantiate 
that  the  disclosure  was  provided,  in 
circumstances  in  which  the  referral  is 
made  over  the  telephone  or  through 
electronic  media.  "The  Department  does 
not  anticipate  that  the  provisions  of 
§  3500.15(b)  of  this  prop>osed  rule  will 
Jincrease  the  number  of  aimual  burden 
hours  described  above.  The  Department 
has,  however,  submitted  the  information 
collection  requiremei^  in  §  3500.15(b) 
of  this  proposed  rule  to  OMB  for  review 
under  the  Paperwork  Reduction  Act  and 
the  procedures  set  forth  in  5  CFR  part 
1320.  As  required  by  the  Paperwork 
Reduction  Act,  interested  persons  are 
invited  to  submit  comments  according 
to  the  instructions  in  the  DATES  and 
ADDRESSES  sections  In  the  preamble  of 
this  proposed  rule.  The  Deputment 
specifically  requests  comments  on  the 
folloMong: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performmce  of  the  fimctions  of 
the  Department,  including  whether  the 
information  will  have  practical  utilify; 

(2)  The  accuracy  of  me  Department's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(3)  How  to  enhance  the  quality, 
utilify,  and  clarify  of  the  Laformation  to 
be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  tediniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

'The  information  collection 
requirements  in  $  3500.21  of  this 
proposed  rule  also  have  been  approved 
by  OMB,  and  assigned  OMB  control 
number  2502-0458.  The  rule  does  not 
propose  to  make  changes  to  the 
information  collection  requirements  set 
forth  in  §  3500.21.  The  rule  proposes  to 
make  changes  to  the  Servicing 
Disclosure  Statement  format  described 
in  this  section,  but  this  format  is  a 
model  format  and  is  not  required  to  be 
used.  The  OMB  approval  number  for 
this  section  is  also  in  the  process  of 
being  renewed  in  accordance  with  the 
proradures  set  forth  in  OMB's 
regulations  implementing  the 
Paperwork  Reduction  Act  of  1905  and 
codified  at  5  CFR  part  1320. 
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Envimnmental  Impact 

In  accordance  with  24  CFR  50.19(c)(1) 
of  the  Department's  regulations, 
published  in  a  final  rule  on  September 
27, 1996  (61  FR  50914),  this  proposed 
rule  does  not  direct,  provide  for 
assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  this 
proposed  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
other  than  those  impacts  specifically 
required  to  be  applied  universally  by 
the  RESPA  statute.  In  this  proposed 
rule,  the  Department  strives  to  provide 
flexible  requirements  in  order  to  reduce 
any  burden  on  small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order. 

Unfunded  h4andates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
r^ulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  virithin  the  meaning  of  the 
UMRA. 

List  of  Sobjecti  in  24  CFR  Part  3500 

Condominiimis,  Consumer  protection. 
Housing,  Mortgages,  Mortgage  servicing. 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  for  the  reasons  set  out  in 
the  preamble,  part  3500  of  Title  24  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  24  CFR 
part  3500  continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  e(  seq.,  42  U.S.C. 
3535(d). 

2.  In  §  3500.2,  paragraph  (b)  is 
amended  by  revising  the  definition  of 
"Settlement  service"  to  read  as  follows: 

§3500.2    Deflnitions. 


(b)*  *  • 

Settlement  service  means  any  service 
provided  in  connection  with  a 
prospective  or  actual  settlement, 
including  any  one  or  more  of  the 
following: 

(1)  Origination  of  a  federally  related 
mortgage  loan  (including,  but  not 
limited  to,  the  taking  of  loan 
applications,  loan  processing,  and  the 
imderwriting  and  funding  of  such 
loans),  or  rendering  of  services  by  a 
mortgage  broker  (including  counseling, 
taking  of  applications,  obtaining 
verifications  and  appraisals,  and  other 
loan  processing  and  origination 
services,  and  communicating  with  the 
borrower  and  lender); 

(2)  Provision  of  title  services, 
including  title  searches,  title 
examinations,  abstract  preparation, 
insurability  determinations,  and  the 
issuance  of  title  commitments  and  title 
insurance  policies; 

(3)  Rendering  of  services  by  an 
attorney; 

(4)  Preparation  of  documents, 
including  notarization,  delivery,  and 
recordation; 

(5)  Rendering  of  credit  reports; 

(6)  Rendering  of  appraisals; 

(7)  Rendering  of  inspections, 
including  inspections  required  by 
applicable  law  or  any  inspections 
required  by  the  sales  contract  or 
mortgage  documents  prior  to  transfer  of 
title; 

(8)  Conducting  of  settlement  by  a 
settlement  agent  and  any  related 
services; 

(9)  Provision  of  services  involving 
mortgage  insurance; 

(10)  Provision  of  services  involving 
hazard  or  other  casualty  insurance; 

(11)  Provision  of  services  involving 
flood  insurance; 

(12)  Provision  of  services  involving 
homeowner's  warranties; 

(13)  Provision  of  services  involving 
mortgage  life,  disability,  or  similar 
insurance  designed  to  pay  a  mortgage 


loan  upon  disability  or  death  of  a 
borrower,  but  only  if  such  insurance  is 
required  by  the  lender  as  a  condition  of 
the  loan; 

(14)  Provision  of  services  involving 
real  property  taxes  or  any  other 
assessments  or  charges  on  \he  real 
property; 

(15)  Rendering  of  services  by  a  real 
estate  agent  or  real  estate  broker;  and 

(16)  fttivision  of  any  other  services 
for  which  a  settlement  service  provider 
requires  a  borrower  or  seller  to  pay. 

•  •         •         •         • 

3.  Section  3500.14  is  amended  by 
adding  and  reserving  new  paragraphs 
(g)(lMviii)  and  (g)(l)(ix),  and  by  adding 
a  new  paragraph  (g)(l)(x),  to  read  as 
follows: 

f  3500.14    Prohibition  against  Wckbacks 
snd  unssmsd  fees. 

•  •        •        •        • 

(g)*  *  • 

(D*  *  * 

(viii)  (Reserved) 

(ix)  [Reserved) 

(x)(A)  A  payment  by  an  employer  to 
its  bona  fide  employee  for  the  referral  of 
settlement  service  business  to  a 
settlement  service  provider  that  has  an 
affiliate  relationship  with  the  employer 
or  in  which  the  employer  has  a  direct 
or  beneficial  ownership  interest  of  more 
than  1  percent,  if  the  following 
conditions  are  met: 

(1)  The  settlement  service  business 
that  is  referred  is  the  same  category  of 
settlement  service  that  the  employer  of 
the  employee  making  the  referral 
provides; 

(2)  The  employee  provides  to  the 
person  being  referred  the  affiliated 
business  arrangement  disclosure  in 
accordance  with  §  3500.15;  and 

[3]  The  employee  making  the  referral 
does  not  perform  any  other  category  of 
settlement  service  (including  a  service 
described  by  paiegraph  (b)(15)  or  (b)(16) 
of  the  definition  of  "Settlement  service" 
in  §  3500.2(b))  in  the  same  transaction. 

(B)  For  purposes  of  this  paragraph 
(g)(l)(x),  each  service  described  in  the 
definition  of  "Settlement  service"  in 
§  3500.2  (b)(1)  through  (b)(15) 
constitutes  a  different  category  of 
settlement  service  that  may  qualify  for 
this  exemption. 

•  •        •        •        • 

4.  Section  3500.15  is  amended  by 
revising  paragraph  (b)(1);  by 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  paragraphs  (b)(5)  and  (b)(6). 
respectively;  and  by  adding  new 
paragraphs  (b)(2)  through  (b)(4);  to  read 
as  follows: 


1350015    AfWIalsd 
snangsinsiits. 


(b)  •  •  * 

(1)  The  person  making  a  referral, 
provides  to  each  person  being  referred 
a  written  disclosure  on  a  separate  piece 
of  paper,  in  the  format  of  the  Affiliated 
Business  Arrangement  Disclosure 
Statement  set  forth  in  Appendix  D  to 
this  part.  The  person  making  the  referral 
must  request  that  the  person  being 
referred  sign  the  disclosure  promptly 
and  rettim  it  to  the  affiliate  making  (he 
referral  or  a  designated  addressee,  and 
must  provide  information  on  whrae  to 
send  ihe  signed  disclosure.  The 
disclosure  shall: 

(i)  Specify  the  nature  of  the 
relationship  (explaining  the  ownersh^i 
and  financial  interest)  between  the 
person  performing  settlement  services 
(or  business  incident  thereto)  and  the 
person  making  the  referral; 

(ii)  Describe  the  estimated  charge  or 
range  of  charges  (using  the  same 
terminology,  as  far  a&  practical,  as 
Section  L  of  the  HUD-1  or  HUD-lA 
settlement  statement)  generally  made  by 
the  provider  of  settlement  services;  and 

(iii)  Include  an  acknowledgement  for 
the  person  being  referred  to  sign. 

(2)  The  person  making  the  referral 
shall  provide  the  disclosure  in 
accordance  with  the  following 
timetable: 

(i)  In  the  case  of  a  fece-to-face  referral 
or  a  referral  made  in  writing  or  by 
electronic  media,  at  or  before  the  time 
of  the  referral,  except  as  provided  in 
paragraph  (b)(2)(iii)  or  (b)(2)(iv)  of  this 
section; 

(ii)  In  the  case  of  a  referral  made  by 
telephone,  within  3  business  days  after 
the  referral  by  telephone,  except  as 
provided  in  paragraph  (b)(2)(iii)  or 
(b)(2)(iv)  of  this  section.  In  the  case  of 
a  referral  made  by  telephone,  an 
abbreviated  verbal  disclosure  also  must 
be  made  during  the  telephone  referral 
that,  in  clear  and  understandable 
language: 

(A)  Specifies  the  nature  of  the 
relationship  (explaining  the  ownership 
and  financial  interest)  between  the 
entify  making  the  referral  and  the  entity 
performing  settlement  services  (or 
business  incident  thereto); 

(B)  Explains  that  because  of  this 
relationship,  this  referral  may  provide  a 
financial  or  other  benefit  to  the  referring 
party; 

(C)  States  that  the  existence  of  this 
relationship  does  not  mean  that  the 
person  being  referred  must  use  the 
provider  to  whom  he  or  she  is  being 
referred  as  a  condition  of  settlement  of 
the  loan,  or  purchase,  sale,  or  refinance 
of  the  property,  as  applicable;  and 

(D)  Advises  that  a  written  disclosure 
will  be  provided  within  3  business  days. 


(iii)  In  the  case  of  a  referral  by  a 
lender  (including  a  referral  by  a  lender 
to  an  affiliated  lender)  the  disclosure 
may  be  provided  at  the  time  that  the 
good  faith  estimate  required  undm 
section  5(c)  of  RESPA  (12  U.S.C.  2604) 
is  provided. 

(iv)  In  the  case  of  an  attorney  or  law 
firm  that  requires  a  client  to  use  a 
particular  title  insurance  agent,  the 
attorney  or  law  firm  shall  provide  the 
written  disclosure  no  later  than  the  time 
the  attorney  or  law  firm  is  engaged  by 
the  client 

(3)(i)  Signature.  In  all  cases,  the 
person  being  referred  must  sign  the 
disclosure.  The  person  being  referred 
should  sign  the  disclosure  at  the  time 
that  the  disclosure  is  provided.  If  the 
person  being  referred  chooses  not  to 
sign  the  disclosure  at  the  time  that  the 
disclosure  is  provided,  the  signature  of 
the  person  being  refened  must  be 
obtained  at  or  before  closing  or 
settlement. 

(ii)  Other  evidence  of  compliance.  The 
existence  of  a  notation  having  been 
made,  at  the  time  that  the  disclosure 
was  provided,  in  a  written,  electronic, 
or  similar  sjrstera  of  records  maintained 
in  the  regular  course  of  business,  which 
includes  a  notation  of  the  feet  that  the 
person  being  referred  chose  not  to  sign 
the  disclosure  at  the  time  that  it  was 
provided,  may  be  used  as  evidence  that 
the  disclosure  was  provided  at  the  time 
of  the  referral,  but  does  not  substitute 
for  obtaining  a  signature  in  accordance 
with  paragraph  (b)(3)(i)  of  this  section. 
In  the  case  of  a  face-to-fece  referral,  if 
the  person  being  referred  chooses  not  to 
sign  the  disclosure  at  the  time  that  the 
disclosure  is  provided,  such  notation  is 
mandatory. 

(4)  Failure  to  comply  with  the 
disclosure  requirements  of  this  section 
may  be  overcome  if  the  person^maldng 
a  referral  can  prove  by  a  preponderance 
of  the  evidence  that  procedures 
reasonably  adopted  to  result  in 
compliance  with  these  conditions  have 
been  maintained  and  that  any  failure  to 
comply  with  these  conditions  was 
unintentional  and  the  result  ota  bona 
fide  error.  An  error  of  legal  judgment 
with  respect  to  a  person's  obligations 
under  RESPA  is  not  a  bona  fide  error. 
Administrative  and  judicial 
interpretations  of  section  130(c)  of  the 
Truth  in  Unding  Act  (15  U.S.C.  1640(c)) 
shall  not  be  binding  interpretations  of 
the  preceding  sentence  or  section  B(d)(3) 
of  RESPA  (12  U.S.C.  2607(d)(3)). 
*        •        •        •         • 

5.  Section  3500.21  is  amended  by 
revising  paragraphs  (b)  and  (c);  and  by 
adding  a  new  paragraph  (f)(l)(iv);  to 
read  as  follows: 


(b)  Servicing  Disclosure  Statement; 
Requirements,  (l)  At  the  time  an 
application  for  a  mortgage  servicing 
loan  is  submitted,  or  within  3  business 
days  after  submission  of  the  application, 
the  lender,  mortgage  broker  who 
anticipates  using  table  funding,  or  . 
dealer  who  anticipates  a  first  lien  dealer 
loan  shall  provide  to  each  person  who 
applies  for  such  a  loan  a  Servicing 
EKsclosure  Statement  A  format  for  tha 
Servicing  Disclosure  Statement  appears 
as  Appendix  MS-1  to  this  part  The 
spedfic  language  of  the  Servicuig 
EJisclosure  Statement  is  not  reqtdred  to 
be  used,  and  the  statement  may  be 
included  in  the  Good  Faith  Estimate 
required  under  §  3500.7(a),  so  long  as 
the  tide  "SERVICING  DISCLOSURE 
STATEMENT"  b  used.  The  information 
set  forth  in  "Instructions  to  Preparer"  on 
the  Servicing  Disclosure  Statement  need 
not  be  included  with  the  information 
given  to  applicants,  and  material  in 
square  brackets  is  optional  or  alternative 
language.  The  model  format  may  be 
aimotated  with  additional  information 
that  clarifies  or  enhances  the  model 
language.  The  lender,  table  funding 
mortgage  Inoker.  or  dealer  should  use 
the  language  that  best  describes  the 
particular  circumstances. 

(2)  The  Servicing  Disclosure 
Statement  must  indicate  whether  the 
servicing  of  the  loan  may  be  assigned, 
sold,  or  transferred  to  any  other  person 
at  any  time  while  the  loan  is 
outstanding.  If  the  lender,  table  funding 
mortgage  broker,  or  dealer  in  a  first  lien 
dealer  loan  does  not  engage  in  the 
servicing  of  any  mortgage  loans,  the 
disclosure  may  consist  of  a  statement 
that  such  entify  intends  to  assign,  sell, 
or  transfer  servicing  of  the  loan  before 
the  first  loan  payment  is  due. 

(c)  Servicing  Disclosure  Statement; 
Delivery.  The  lender,  table  fonding 
mortgage  broker,  or  dealer  that 
anticipates  a  firat  lien  dealer  loan  shall 
deliver  Servicing  Disclosure  Statements 
to  each  applicant  for  a  mortgage 
servicing  loan  at  the  time  of  application, 
or  by  placing  it  in  the  mail  with  prepaid 
first-dass  postage  within  3  business 
days  from  receipt  of  the  application.  In 
the  event  the  borrower  is  denied  credit 
within  the  3-business  day  period,  no 
servicing  disclosure  statement  is 
required  to  be  delivered.  If  cf>-applicants 
indicate  the  same  address  on  tlrair 
application,  one  copy  delivered  to  that 
address  is  sufficient.  If  different 
addresses  are  shown  by  co-applicants 
on  the  application,  a  copy  must  be 
delivered  to  each  of  the  co-applicants. 
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(iv)  Limitation  on  time  of  action.  Any 
action  pursuant  to  this  section  must  be 
brought  within  3  years  from  the  date  of 
the  occurrence  of  the  violation. 

•  •        •        •        • 

6.  Appendix  B  to  part  3500  is 
amended  by  adding  a  new  illustration 
15  at  the  end  of  the  appendix,  to  read 
as  follows: 

Appendix  B  to  Part  3500 — IllustratioBS 
of  Requirements  of  RESPA 

•  •        •        •        • 

15.  Facts:  A.  a  bank,  is  affiliated  with,  B, 
a  mortgage  hanking  company.  A  customer 
walks  into  the  bank.  A.  and  asks  F,  A's  loan 
officer,  about  getting  a  mortgage  loan  to 
purchase  a  house.  While  A  makes  home 
equity  loans,  A  does  not  make  Gist  mortgage 
loans.  Thus,  F  refers  the  customer  to  B,  the 
mortgage  banking  affiliate,  takes  an 
application,  and  provides  the  customer  widi 
the  affiliated  business  arrangement 


disclosure  statement.  F  receives  a  payment 
from  his  employer.  A,  for  making  the  referral. 
F  does  not  perform  any  other  category  of 
senlement  service  in  this  transaction. 

Comments:  Under  §  3500.14(g)(l)(x), 
employers  may  pay  their  own  bona  fide 
employees  for  the  referral  of  settlement 
service  business  to  a  settlement  service 
provider  that  has  an  affiliate  relationship 
with  the  employer  or  in  which  the  employer 
has  a  direct  or  beneRcial  ownership  interest 
of  more  than  1  percent,  if  the  following 
conditions  are  met: 

(1)  The  settlement  service  business  that  is 
referred  is  the  same  category  of  settlement 
service  that  the  employer  of  the  employee 
pnaking  the  referral  provides; 

(2)  The  employee  provides  to  the  person 
being  referred  the  affiliated  business 
arrangement  disclosure  in  accordance  with 
§3500.15:  and 

(3)  The  employee  making  the  referral  does 
not  perform  any  other  category  of  settlement 
service  in  the  same  transaction. 

Employees  who  perform  settlement 
services  in  other  traasactioBS  may  still 
qualify  for  the  exemption. 


In  this  case,  the  settlement  service  business 
that  is  referred  is  originating  a  mortgage  loan, 
and  the  business  entity  for  which  the 
employee  works  also  provides  this  service. 
Thus,  the  same  category  of  settlement  service 
is  being  referred  as  is  performed  by  the 
employer  of  the  employee  making  the 
referral.  (Categories  of  settlement  services 
that  may  qualify  for  this  exemption  are  listed 
in  the  definition  of  "Settlement  services"  in 
§  3500.2  (b)(1)  Uuough  (b)(15).)  Also,  die 
employee  provides  the  affiliated  business 
disclosure  in  accordance  with  §  3500.15. 
While  this  particular  employee  takes  an 
application,  he  does  not  perform  any  other 
category  of  setUement  service  in  this 
transaction. 

Thus,  in  the  circunutances  described,  the 
employee  may  receive  the  referral  fee  for 
making  the  referral  without  violating  RESPA 

7.  Appendix  MS-1  to  part  3500  is 
revised  to  read  as  follows: 

BNJJNQ  COOe  4210-Z7-P 


APPSHDZX  118-1  TO  VMKt   3500 
[Sanple  language;  use  busioess  atatiooery  or  similar  heading] 


[Date] 
SBRVICIHG  DISCLOSORB  STATBMBNT 


NOnCB  TO  FIRST  LIBN  MORTGAGB  LOAN  APPLICANTS: 
MORTGAOB  LOAN  PAYMBNTS  MAY  BB  TRAHSPBRRBD. 


THB  RIGHT  TO  COLLBCT  TOOR 


You  aire  applying  for  a  mortgage  loan  covared  by  the  Real  Bstate  Settlement 
Procedures  Act  (RBSPA)  (12  U.S.C.  Sec.  2601  at  seq.).  RBSPA  gives  you  certain 
rights  under  Federal  law.  This  statement  tells  you  iriiat  the  chances  are  that 
the  servicing  for  this  loan  may  be  transferred  to  a  different  loan  servicer. 
"Servicing"  refers  to  collecting  your  principal,  interest  and  escrow  account 
payments,  if  any.  You  will  be  given  advance  notice  before  a  transfer  occturs. 

Servicing  Transfer  Information 

[We  may  assign,  sell  or  transfer  the  servicing  of  your  loan  while  tihe 
loans  is  outstanding.] 

[or] 

[we  do  not  service  mortgage  loans.  We  intend  to  assign,  sell  or 
transfer  the  servicing  of  your  mortgage  loan  before  the  first  payment  is  due.] 


[INSTRUCTIONS  TO  PRBPARBR:   Insert  the  date  and  select  the  appropriate 
language  under  "Servicing  Transfer  Inf oxmation . "  The  model  format  may  be 
annotated  with  further  information  that  clarifies  or  enhances  the  oodel 
language . ] 


Dated:  February  13, 1997. 
Nicoba  P.  Retsinaa, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  97-12081  Filed  5-8-97;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Experimental  Nonletter-Size  Business 
Reply  Mail  Categories  and  Fees; 
Implementation  Standards 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  PMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on  the 
Experimental  Nonletter-Size  Business 
Reply  Mail  Categories  and  Fees,  Docket 
No.  MC97-1. 

Over  a  2-year  period,  the  Postal 
Service  plans  to  study  the  effect  of  these 
experimental  business  reply  mail  (BRM) 
categories  and  fees  as  related  to  a 
controlled  number  of  recipients  of 
nonletter-size  BRM.  The  nonletter-size 
BRM  pieces  in  the  experiment  are 
expected  to  contain  nonhazardous 
prodiK:ts  that  are  typically  received  by 
firms  such  as  medical  diagnostic  and 
pharmaceutical  companies,  medical 
supply  bouses,  film  processing 
companies,  market  research  companies, 
and  greeting  card  companies. 

EFFECTIVE  DATE:  |une  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  Berger,  (202)  268-2859.  or  Michael 
T.  Tidwell.  (202)  268-2998. 

SUPPLEMENTARY  INFORMATION: 

The  Postal  Service  will  review 
applications  and  select  as  many  as  20 
mailers  to  [>articipate  in  the  experiment. 
It  is  hoped  that  the  BRM  received  by  the 
participants  will  represent  a  diverse 
range  of  products  returned  by  BRM.  The 
limitation  on  the  number  of  participants 
reflects  a  balance  between  the  need  to 
conduct  an  experiment  that  can  be 
managed  effectively  with  the  need  to 
collect  sufficient  data  to  ensure 
meaningful  results. 

Selection  of  experiment  participants 
depends  on  various  criteria  such  as  mail 
voltmie.  product  type  and  packaging, 
geographic  location.  abiUty  to 
implement  and  maintain  quaUty  control 
procedures  for  accounting  and 
documentation,  and  availability  of 
postal  resources.  A  prospective 
participant  should  be  able  to  participate 
for  at  least  1  year  and.  if  selected,  begin 
within  a  short  period  of  time.  Only  two 
methods  of  counting  the  returned 
nonletter-size  BRM  pieces  will  be  tested 
as  part  of  this  experiment:  reverse 
manifesting  and  weight  averaging. 


As  part  of  this  2-year  study, 
participants  will  be  charged  lower  per 
piece  BRM  fees  for  qualifying  pieces  as 
follows: 

•  For  participants  using  the  weight 
averaging  method,  the  per  piece  fee  is  3 
cents  plus  the  appropriate  First-Class 
Mail  (or  Priority  Mail)  postage. 

•  For  participants  using  the  reverse 
manifesting  method,  the  per  piece  fee  is 
2  cents  plus  the  appropriate  First-Class 
Mail  (or  Priority  Mail)  postage. 

Participants  must  pay  an  annual 
business  reply  mail  permit  fee  and  an 
annual  business  reply  mail  advance 
deposit  accounting  fee,  which  are 
currently  $85  and  $205,  respectively.  A 
one-time  set-up/qualification  fee  of 
SI  ,000  will  be  charged  to  participants 
using  the  reverse  manifesting  method.  A 
one-time  set-up/quaUfication  fee  of 
$3,000  will  be  charged  to  participants 
using  the  weight  averaging  method.  In 
addition,  there  will  be  a  monthly  audit 
and  maintenance  fee  of  $1 .000  for 
participants  using  the  reverse 
manifesting  method  and  a  monthly  fee 
of  $3,000  for  participants  using  the 
weight  averaging  method. 

B«ckgn»aiid 

On  December  13.  1996.  pursuant  to  its 
authority  under  39  U.S.C.  3621.  et  seq., 
the  Postal  Service  filed  with  the  Postal 
Rate  Commission  (PRC)  a  Request  for  a 
Recommended  Decision  on 
experimental  classifications  and  fees  for 
specific  types  of  nonletter-size  business 
reply  mail.  The  PRC  designated  the 
filing  as  Docket  No.  MC97-1  and 
published  a  notice  of  the  filing,  with  a 
description  of  the  Postal  Service's 
proposals,  on  December  24. 1996,  in  the 
Federal  RegistM-  (61  FR  67860-67862). 

The  Postal  Service's  Request  to  the 
PRC  proposed  that  the  Postal  Service  be 
permitted  to  estabUsh  new 
classifications  and  fees  for  nonletter-size 
business  reply  mail  (BRM)  on  an 
experimental  basis.  The  Postal  Service 
proposed  that  these  experimental  BRM 
categories  be  put  into  effiect  for  2  years 
to  provide  sufficient  time  to  determine 
the  costs  associated  with  the  categories 
and  the  feasibility  of  implementing  the 
experimental  BRM  categories  on  a 
permanent  basis, 

Maaual  BRM  Verification  Method 

The  manual  counting,  weighing, 
rating,  and  billing  for  incoming 
nonletter-size  BRM  at  deUvery  post 
offices  is  a  labor-intensive  and  time- 
consiuning  task  usually  performed  by 
postage  due  unit  employees.  These 
postal  employees  must  weigh  and  rate 
each  piece  and  calculate  the  appropriate 
postage  and  fees. 


This  manual  process  frequently  takes 
place  during  a  short  period  between  the 
arrival  of  the  BRM  at  the  postage  due 
unit  and  the  arrival  of  the  BRM 
recipient  at  the  post  office  to  pick  up  the 
mail.  Depending  on  mail  volume,  the 
necessary  accounting  sometimes  delays 
the  release  and  delivery  of  the  mail. 
Such  delays  can  adversely  affect  the 
recipient's  ability  to  meet  customer 
fulfillments  expeditiously. 

Alternative  Verification  Methods 

Some  BRM  recipients  of  large 
volumes  of  incoming  nonmachinable 
BRM  and  local  postal  officials  have 
developed  alternative  accounting 
methods  that  allow  the  recipients  to 
take  custody  of  their  incoming  mail 
sooner  than  mail  manually  weighed  and 
rated  on  a  piece-by-piece  basis  by  the 
Postal  Service. 

In  some  situations,  these  methods  also 
make  it  less  expensive  for  the  Postal 
Service  to  determine  the  postage  and 
fees.  Two  alternative  accounting 
procedures,  known  as  reverse 
manifesting  and  weight  averaging,  have 
been  used  for  these  purposes. 

As  a  rule,  these  altemative  methods 
reduce  postal  workhours,  provide  more 
expeditious  accounting,  allow  for  earUer 
deUvery  of  BRM  pieces,  and  increase 
recipient  satisfaction  with  BRM  service. 
The  experience  of  the  Postal  Service 
with  these  two  methods  has  been 
limited. 

Review  of  these  two  methods  has 
shown  that  the  Postal  Service  should 
not  permanently  extend  them  to  other 
BRM  recipients  until  suitable  and 
uniform  standards  are  developed  and 
the  associated  Postal  Service  costs  are 
more  fully  documented. 

Experimental  Use  of  Akemative 
Methods 

On  an  experimental  basis,  the  Postal 
Service  proposed  using  these  two 
altemative  accounting  procedures  for 
processing  large  volumes  of  incoming 
nonletter-size  BRM  that,  in  contrast  to 
letter-size  BRM  handled  through  the 
Business  Reply  Mail  Accounting  System 
(BRMAS).  cannot  be  distributed  on 
automated  mail  processing  equipment. 

In  consideration  of  these  cost-saving 
accounting  methods,  the  Postal  Service 
proposed  an  experimental  2-cent  per 
piece  fee,  in  addition  to  the  appropriate 
postage,  for  nonletter-size  pieces  using 
the  reverse  manifesting  method  and  an 
experimental  3-cent  per  piece  fee.  in 
addition  to  the  appropriate  postage,  for 
nonletter-size  pieces  using  the  weight 
averaging  method. 

The  Postal  Service  expects  that 
establishing  either  method  for  a  BRM 
permit  account  requires  periodic 


sampling,  auditing,  and  monitoring  of 
the  permit  holder's  operations.  As  a 
consequence,  this  added  administrative 
overhead  will  generate  extraordinary 
postal  costs  beyond  the  current  $85 
annual  BRM  permit  fee  and  $205  annual 
BRM  advance  deposit  accounting  fee. 

To  recover  these  extraordinary  costs, 
the  Postal  Service  has  adopted  the 
following  additional  experimental  fees: 

•  A  one-time  set-up/qualification  fee 
of  either  $1,000  for  the  reverse 
manifesting  method  or  $3,000  for  the 
weight  averaging  method. 

•  A  $1,000  monthly  maintenance  fee 
for  accoimts  using  the  reverse 
manifesting  method  and  $3,000  for 
accoimts  using  the  weight  averaging 
method. 

Data  Collection  and  Analysis 

This  experiment  should  give  the 
Postal  Senrice  an  opportimity  to 
develop  sampling,  accounting,  auditing,  ' 
and  monitwing  procedures  that  meet 
acceptable  standards  of  revenue 
protection.  At  the  same  time,  the 
experiment  should  help  the  Post^ 
Service  determine  the  type  of 
requirements  that  mailns  must  meet  for 
their  nonletter-size  BRM  to  be 
accounted  for  using  these  alternative 
methods. 

The  experiment  will  permit  the  Postal 
Service  to  evaluate  more  precisely  the 
costs  of  the  reverse  manifesting  and 
weight  averaging  methods.  This 
evaluation  can  be  acihieved  with  the 
collection  of  data  that  represents  a 
cross-section  of  recipients  of  nonletter- 
size  BRM.  These  data  will  help  the 
Postal  Service  assess  the  market  fat  and 
potential  financial  impact  of  any 
permanent  classification  change. 

The  Postal  Service  plans  to  select  no 
more  than  20  applicants  to  participate 
in  the  experiment,  with  as  many  as  10 
selected  applicants  using  reverse 
manifesting,  and  up  to  10  applicants 
using  wei^t  averaging.  The  experiment 
has  bMsen  authorized  fat  a  2-year 
duration.  The  objectives  of  die 
experiment  are  as  follows: 

•  'To  collect  sufficient  data  fat 
analyang  operational  procedures, 
associated  costs,  and  market  research. 

•  To  gauge  and  compare  the  costs  and 
benefits  of  the  two  alternative  methods: 
reverse  manifesting  and  weight 
averaging. 

Selection  Process  for  Participania 

A  mailer  who  wants  to  participate  in 
the  nonletter-sin  BRM  experiment  must 
submit  a  written  request  to:  Manager, 
Classification  and  Fitxiuct 
Development.  Postal  Service 
Headquarters,  475  L'Enfent  Plaza  SW, 
Room  6630,  Washington,  DC  20260- 


2453.  The  request  must  include 
sufficient  data  to  assist  in  making  an 
initial  determination. 

Consideratim  is  given  to  product 
type,  geographic  locaticm,  variability  in 
the  weight  and  daily  voliune  of  BRM, 
current  accoimting  and  quaUty  control 
procedures,  and  availabiUty  of  postal 
resoiut»s.  In  selecting  participants,  the 
manager  of  Classification  and  Product 
Development  also  uses  the  following 
criteria: 

•  The  applicant  must  receive  at  one 
site  a  yearly  average  of  several  hundred 
thousand  nonletter-size  BRM  pieces 
ehgible  for  the  cturent  $0.10  per  piece 
fee. 

•  The  apphcant  must  be  able  to 
participate  in  the  experiment  for  at  least 
1  year. 

•  The  applicant  must  be  prepared  to 
begin  operation  at  a  muttially  agreed- 
upon  time  after  selection. 

If  the  manager  of  Classification  and 
Product  Development  determines  diat 
the  applicant  is  suitable  for 
participation,  the  applicant  is  instructed 
to  follow  the  appropriate  application 
procedures  for  authorization  as 
described  in  Domestic  Mail  Manual 
G092  and  published  in  this  final  rule.  If 
the  manager  of  Classification  and 
Product  Development  determines  that 
the  apphcant  is  not  suitable,  that 
manager  sends  the  appUcant  a  written 
notice  explaining  the  reason^  for  the 
determinatirai  and,  if  appropviate, 
requests  additional  information  for 
fiiriher  review. 

Decisions  of  the  manager  of 
Classification  and  Product  Development 
may  be  appealed  to  the  BRM 
Experimmt  Review  Board,  Postal 
Service  Headquarters,  475  LTufent 
Plaza  SW,  Room  6630,  Washington  DC 
20260-2453.  Appeals  must  include 
sufficient  information  to  assist  the 
Review  Board  in  raconsideraticm  of 
initial  detemiinatians.  Decisions  of  the 
Review  Board  are  finaL 

ImirfenMutatien 

Pursuant  to  39  U.S.C  3624,  the  PRC 
on  April  2. 1997,  issued  to  the 
Governors  of  the  Postal  Service  its 
Recommended  Decision  on  the  Postal 
Service's  Request.  The  PRC 
recx>mmendation  followed  the  mail 
classification  structure  and  fees 
requested  by  the  Postal  Service. 

After  reviewing  the  PRC's 
Recommended  Decision  and  its 
consequences  for  the  Postal  Service  and 
postal  customers,  the  Govetmus, 
pursuant  to  39  U.S.C.  3625,  acted  on  the 
PRCs  racranmendations  on  May  6, 
1997.  Decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 


Rate  Commission  on  the  Experimental 
Nonletter-Size  Business  Reply  Mail 
Categories  and  Fees,  Docket  No.  MC97- 
1. 

The  Governors  determined  to  approve 
the  PRC's  recommendations,  and  the 
Board  of  Governors  set  an 
implementation  date  of  June  8, 1997,  for 
those  fee  and  classification  changes  to 
take  effect  A  notice  announcing  the 
Governors'  Decision  and  the  final 
Domestic  Mail  Classification  Schedide 
and  Rate  Schedule  changes  is  pubUshed 
elsewhere  in  this  issue  of  die  Federal 
Register. 

This  final  rule  contains  the  DMM 
standards  adopted  by  the  Postal  Service^ 
to  implement  the  Governors'  decision. 
The  final  rule  reflects  the  criteria 
presented  by  the  Postal  Service  in  its 
pleadings  before  the  PRC. 

As  described  above,  the  Postal  Service 
is  limiting  these  expoimental  rate 
categories  to  those  pieces  of  nonletter- 
size  business  reply  mail  that  are  outside 
the  parameters  of  current  automaticm- 
compatible  letter-size  business  reply 
mail.  As  a  consequence,  the  final  nUe 
excludes  letter-size  pieces  [«epared  for 
a  discount  under  the  Business  Reply 
Mail  Accounting  System  (BRMAS). 

Because  of  the  limited  scope  of  this 
experiment,  the  Postal  Service  finds  no 
need  to  solicit  comment  on  the 
standards  for  nonletter-size  BRM  or  to 
delay  implementation  of  this 
experiment,  pending  their  evaluation. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reastms  discussed  above,  the 
Postal  Service  hetfity  ad(^ts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  wdiidi  is  incotporated  fay 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 


PART  111— [AI»ff)Eiq 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Airthvity:  S  U.S.C  SS2(a):  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621.  3626.  5001. 

2.  Add  new  G092  to  the  Dmnestic 
Mail  Manual  as  follows: 

G    General  Infdrawtioo; 


G090    Expaimental  Classifications  and 
Rates 
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G092    Nonletter-Size  Business  Reply 
Mail 

1.0  BASIC  EUGIBIUTY 

1.1  Docription 

The  standards  in  G092  apply  to  pieces 
clainied  by  an  authorized  mailer  at  the 
experimental  fees  for  nonletter-size 
business  reply  mail  (BRM).  To 
participate  in  the  experiment,  a  mailer 
must  have  the  abiUty  to  establish  and 
maintain  quality  ccmtrol  procedures  that 
can  document  the  receipt  of  large 
volumes  of  nonletter-size  BRM.  Ehait 
Publication  405,  Guide  to  Business 
Reply  Mail,  contains  the  principal 
operating  procedures  for  the 
experiment,  including  application 
fonns.  mailpiece  design,  and  reverse 
manifesting  and  weight  averaging 
calculations. 

1.2  Applicability 

BRM  pieces  eligible  under  G092  must: 

a.  Be  mailed  as  First-Class  Mail  or 
Priority  Mail  and  meet  the  specific 
standards  in  2.0  or  3.Q, 

b.  Meet  the  appUcable  physical 
standards  far  nonletter-size  mail  in 
C050  (i.e.,  flat-size  mail,  machinable 
parcels,  irregular  parcels,  or  outside 
parcels)  and  ClOO  for  First-Class  Mail, 
except  any  BRM  piece  accounted  for 
under  the  weight  averaging  method  in 
3.0  may  not  exceed  5  pounds. 

c.  Meet  the  basic  standards  for  BRM 
in  S922  other  than  those  specific  to 
letter-size  pieces  or  pieces  processed 
under  the  Business  Reply  Mail 
Accounting  System  (BRMAS). 

d.  Meet  the  addressing  standards  in 
AOlO  and  bear  a  delivery  address  with 
the  correct  7JP^  code  and  BRM  ZIP-f  4 
barcode  assigned  by  the  USPS. 

e.  Be  marked  as  specified  in  the 
service  agreement  under  2.0  or  3.0  and 
comply  with  any  ciurent  or  future  USPS 
marking  standard. 

f.  Meet  the  documentation  and 
postage  payment  standards  in  2.0  or  3.0 
and  the  service  agreement. 

g.  Be  received  at  the  post  office  that 
serves  the  permit  holder. 

1.3  Fees 

Each  BRM  piece  eligible  under  G092 
is  charged  the  corresponding  single- 
piece  rate  for  First-Class  Mail  or  Priority 
Mail  plus  the  appropriate  fee  as  shown 
in  5.2.  To  begin  receiving  pieces  imder 
this  fee  schedule,  the  participating 
mailer  must  also  pay  fees  for  these 
accounts  and  services: 

a.  Annual  BRM  permit. 

b.  Annual  BRM  advance  deposit 
account,  with  an  opening  balance 
determined  by  expected  volume  for  2 
days. 


c  Post  office  box  service  under  D910 
or  caller  service  under  D920,  if 
applicable. 

d.  One-time  set-up/qualification  fee. 

e.  Applicable  monthly  maintenance 
fee. 

1.4    Paiticipatioa  in  Test 

A  business  reply  mail  recipient  who 
wants  to  participate  in  the  experiment 
and  receive  an  account  for  nonletter-size 
BRM  under  G092  must  submit  a  written 
request  for  consideration  to  the  manager 
of  Classification  and  Product 
Development,  USPS  Headquarters  (see 
G043  for  address).  The  request  must 
include  sufficient  data  to  assist  the 
manager  in  making  an  initial 
determination.  The  manager  may 
request  additional  data  and  an  on-site 
visit  to  the  applicant's  plant.  If  the 
manager  determines  that  the  applicant 
is  suitable  for  participation,  the 
applicant  follows  the  application 
procedures  in  either  2.0  or  3.0,  as 
appropriate.  Consideration  is  given  to 
product  type,  geographic  location  of  die 
mailer's  site  of  operation,  variability  in 
the  weight  and  daily  volume  of  BRM, 
current  accoimting  and  quality  control 
procedures,  and  availability  of  postal 
resources.  In  selecting  participants,  the 
manager  also  uses  the  following 
additional  criteria: 

a.  The  appUcant  must  receive  or 
expect  to  receive  at  one  site  a  yearly 
average  of  several  hundred  thousand 
nonletter-size  BRM  pieces  eligible  for 
the  current  $0.10  per  piece  fee  under 
S922. 

b.  The  applicant  must  be  able  to 
participate  in  the  experiment  for  at  least 
1  year. 

c  The  applicant  must  be  prepared  to 
begin  operation  at  a  mutually  agreed- 
upon  time  after  selection. 

2.0  REVERSE  MANIFESTING 

2.1  Basic  Requirements 

Reverse  manifesting  is  a  method  of 
assessing  postage  due  and  per  piece  fees 
for  BRM  by  using  a  computerized 
database  for  calculating  the  weight  and 
postage  for  each  BRM  piece  received 
and  to  output  a  tabulation  from  the 
system  for  verification  by  the  USPS.  The 
weight  is  determined  by  weighing  each 
piece  or  by  using  predetermined 
weights  based  on  the  data  entered 
during  processing  (coded  weight  based 
on  piece  type).  To  participate  in  reverse 
manifesting  for  nonletter-size  BRM,  a 
mailer  must  meet  these  standards: 

a.  Receive  or  expect  to  receive 
nonletter-size  BRM  on  a  consistent 
basis. 

b.  Have  or  obtain  a  BRM  permit  and 
a  BRM  advance  deposit  account.  The 


mailer  must  maintain  sufficient  funds  in 
the  advance  deposit  account  to  cover  at 
least  2  days'  pcwtage  and  fees. 

c.  Have  or  be  able  to  develop  an 
approved  computerized  manifest 
system. 

d.  Provide  documentation  showing 
current  internal  quality  control 
procedures  for  tracking  and  processing 
BRM  or  the  ability  to  establish  such 
procedures. 

2.2  A|^lication 

A  business  reply  mail  recipient 
applying  for  participation  in  the  reverse 
manifesting  portion  of  the  experiment 
must  complete  a  standard  application 
provided  by  the  USPS.  The  applicant 
submits  this  application  to  the  manager 
of  Classification  and  Product 
Development.  The  applicant  includes 
the  following  documentation: 

a.  Detailed  specifications  about  the 
computerized  manifest  system,  with  all 
records  identified  and  labeled. 

b.  Detailed  explanation  of  the 
supporting  records,  including  samples 
of  each  manifest  type,  samples  of  each 
BRM  piece  and  label,  and  postage  due 
statements. 

c.  Detailed  description  of  internal 
quality  control  procedures. 

2.3  Aathorizatkm 

The  manager  of  Classification  and 
Product  Development  reviews  the 
application  and  proceeds  as  follows: 

a.  If  the  applicant  meets  the 
conditions  required  for  the  reverse 
manifesting  method  and  the  application 
is  otherwise  consistent  with  the 
purposes  and  goals  of  the  experiment, 
the  manager  approves  the  application 
and  prepares  a  service  agreement  with 
the  applicant.  The  agreement  details  the 
operating  procedures  for  the  reverse 
manifesting  system  and  the 
responsibilities  of  the  applicant  and  the 
USPS.  For  the  purposes  of  the 
experiment,  the  Postal  Service  may 
require  additional  docimientation  and 
periodic  review  and  inspection  of  each 
experiment  participant's  BRM 
processing  and  accounting  operations. 
No  agreement  may  remain  in  effect 
beyond  the  2-year  duration  established 
for  the  experiment.  The  experimental 
classifications  and  fees  take  effect  on 
June  8, 1907;  they  will  be  in  effect  no 
later  than  June  7, 1999. 

b.  If  the  applicant  does  not  appear  to 
meet  the  conditions  required  for  the 
reverse  manifesting  method  or  it  is 
determined  that  approval  of  an 
application  would  not  be  consistent 
with  the  purposes  and  goals  of  the 
experiment,  the  manager  of 
Classification  and  Product  Development 
denies  the  application  and  sends 


written  notice  to  the  applicant,  with  the 
reasons  iat  denial.  The  applicant  has  30 
days  after  receipt  of  the  notice  to  file  a 
written  appeal  to  the  BRM  Experiment 
Review  Board,  USPS  Headquarters. 
Decisions  of  the  Review  Bcwrd  are  finaL 

2.4    Reaewal 

A  reverse  manifesting  service 
agreement  may  be  renewed  before  its 
expiraticui  date  after  a  review  by  the 
manager  of  Classification  and  Product 
Development  The  preparation  of  a  new 
agreement  or  an  addendum  to  the 
current  agreement  depends  on  the  type 
of  modifications  made  to  the  S3rstem. 
Authorization  may  not  extend  beyond 
the  ending  date  of  the  experimental 
classification. 

3.0  WQafTAVERAONG 

3.1  Bask  Requirements 

Weight  averaging  is  a  method  of 
assessing  postage  due  and  per  piece  fees 
for  BRM  without  counting  and  weighing 
each  piece.  The  USPS  develops  an 
average  piece  weight  fector  and  an 
average  piece  count  fector  through 
verification  procedures.  These  two 
fectors  (the  weight  average  factors)  are 
applied  to  the  bulk  weight  of  future 
BRM  volumes  to  assess  postage  due  and 
per  piece  fees.  To  participate  in  weight  - 
averaging  for  nonletter-size  BRM.  a 
mailer  must  meet  these  standards: 

a.  Receive  or  expect  to  receive 
nonletter-size  BRM  on  a  consistent 
basis,  within  a  statistically  acceptable 
weight  range. 

b.  Have  or  obtain  a  BRM  permit  and 
a  BRM  advance  deposit  account.  The 
mailer  must  maintain  sufficient  funds  in 
the  advance  deposit  account  to  cover  at 
least  2  days'  postage  and  fees. 

c.  Provide  documentation  showing 
current  internal  quality  control 
procedures  for  tracking  and  processing 
BRM  or  the  ability  to  establish  such 
procedures. 

3.2  Application 

A  business  reply  mail  recipient 
applying  for  participation  in  the  weight 
averaging  portion  of  the  experiment 
must  complete  a  standard  application 
provided  by  the  USPS.  The  applicant 
submits  this  application  to  the  manager 
of  Classification  and  Product 
Development.  The  applicant  includes 
with  the  application  documentation  that 
contains  sample  BRM  pieces  and  labeb 
representative  of  the  weight  range  and 
tyi>es  of  pieces  to  be  wei^t-averaged. 

3.3  Authorization 

The  manager  of  Classification  and 
Product  Development  reviews  the 
application  and  proceeds  as  follows: 


a.  If  the  applicant  meets  the 
conditi<ms  rsquired  for  the  weight 
averaging  method  and  the  application  is 
otherwise  consistent  with  the  porposes 
and  goals  of  the  experiment,  the 
manager  approves  the  application  and 
prepares  a  swvioe  agre«n«it  with  the 
applicant  The  agreement  details  the 
operating  procachues  for  weight 
averaging  and  the  responsibilities  of  the 
applicant  and  the  USPS.  For  the 
purposes  of  the  experiment,  the  Postal 
S«vice  may  require  additional 
docummtation  and  periodic  review  and 
inspection  of  each  experiment 
participant's  BRM  processing  and 
accounting  operations.  No  agreement 
may  remain  in  effect  beyond  the  2-year 
duration  estaUished  for  the  experiment. 
The  experimental  classifications  and 
fees  take  effect  cm  June  8. 1997;  they 
will  be  in  efiiact  no  later  than  June  7, 
1999. 

b.  If  the  application  does  not  appear 
to  meet  the  conditions  required  for  the 
weight  averaging  method,  the  manager 
of  Classification  and  Product 
Development  denies  the  application  and 
sends  written  notice  to  the  applicant, 
with  the  reasons  for  denial.  The 
applicant  has  30  days  after  receipt  of  the 
notice  to  file  a  written  appeal  to  the 
BRM  Expwiment  Review  Board,  USPS 
Headquarters.  Decisimis  of  the  Review 
Board  are  final. 

3.4    Renewal 

A  weight  averaging  service  agreement 
may  be  renewed  before  its  e]q>intion 
date  after  a  review  by  the  manager  of 
Classification  and  Product 
Development.  The  preparation  of  a  new 
agreement  or  an  addendum  to  the 
current  agreement  depends  on  the  type 
of  modifications  made.  Authorization 
may  not  extend  beyond  the  ending  date 
of  the  experimental  classification. 

4.0  REVOCATION 

4.1  Reasons 

The  manager  of  Qassification  and 
Product  Development  may  revoke  a 
BRM  participant's  authorization  for  the 
experiment  if  that  participant: 

a.  Provides  incorrect  data  on  the 
manifest  or  other  required 
documentation  and  appears  unable  or 
unwilling  to  correct  the  problems. 

b.  Neglects  to  perform  the  required 
quality  control  procedures. 

c.  No  longer  meets  the  criteria  in  this 
standard  and  the  service  agreement 

4.2  Notice 

After  a  revocation  notice  is  issued,  the 
participant  and  the  USPS  determine 
corrective  actions  and  an 
implementation  schedule,  at  the 


conclusion  of  which  the  USPS 
reejcamines  the  participant's  sjrstem. 
Failure  to  correct  identified  problems  is 
suffidoit  grounds  to  revoke  the 
participant's  authorizatiaa. 

AA    Apped 

Revocation  proceeds  if  the  participent 
is  unable  or  unwilling  to  conact  tha 
discrepancies  found.  Hie  participant 
may  file  a  written  appeal  of  rsvocatiaii 
within  IS  days  from  the  data  of  receipt 
of  the  notice,  with  evidence  eiqilaining 
M^y  the  authorization  should  not  be 
revoked.  The  appeal  must  be  filed  with 
the  BRM  Ejqieriment  Review  Board. 
Miich  issues  the  final  agoocy  dedsion. 
The  participant  may  oontinus  to  accept 
MIM  under  the  authoiizatian,  pending  a 
decision  on  appeal.  The  revocadon 
decision  takes  effect  7  da3rs  after  receipt 
by  the  participant. 

5.0  RATES  AND  FEES 

5.1  Rale  ApplicatieB 

Each  BRM  piece  received  under  G092 
is  diaiged  the  applicable  per  piece  fee 
in  5.2  and  the  appropriate  single-piece 
First-Class  Mail  rate  or  Priority  Mdl 
rate.  In  addition  to  the  faes  in  5.3  and 
5.4,  the  required  BRM  permit  fse  and 
BRM  advance  deposit  account  fee  must 
be  paid  every  12-month  period. 

5.2  Per  Piece  Fee 

Per  piece,  in  addition  to  sin^e-pieoe 
rate  First-Class  Mail  or  Priority  Mail 
postage: 

a.  Nonletter-size  experimental 
(reverse  manifesting):  $0.02. 

b.  Nonletter-size  experimental  (wei^t 
averaging):  $0.03. 

5.3  Monthly  Maintenance  Fee 

Per  moDth: 

a.  Nonletter-size  experimental 
(reverse  manifiBsting):  $1,000.00. 

b.  Nonletter-size  experimental  (wei^t 
averaging):  $3,000.00. 

5.4  Set-Up/Qoalification  Fee 

Per  initial  application: 

a.  Nonletter-size  experimental 
(reverse  manifesting):  $1,000.00. 

b.  Nonletter-size  e]q>wimentBl  (weight 
averaging):  $3,000-00. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  sul^cribers 
automatically.  As  provided  by  39  CFR 
111.3,  notice  of  issuance  will  be 
published  in  the  Federal  KagistBr, 
SlaakyF.lAna, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-12206  FUed  5-7-97;  9:42  am) 
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POSTAL  SERVICE 

Experimental  Nonletter-Size  Reply  Mail 
Categories  and  Fees;  Changes  in 
Domestic  Classifications  and  Fees 

AQBICY:  Postal  Service. 
ACTION:  Notice  of  implementation  of 
changes  to  the  Domestic  Mail 
Classification  Schedule  and 
accompanying  fee  changes. 

SUMMARY:  This  notice  sets  forth  the 
changes  to  the  Domestic  Mail 
Classification  Schedule  and  the 
accompanying  fee  changes  to  be 
implemented  as  a  result  of  the  May  5, 
1997.  Decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  the  Experimental 
Nonletter-Size  Business  Reply  Mail 
Categories  and  Fees. 
EFFECTIVE  DATE:  June  8, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  Tidwell,  (202)  26»-2998. 
SUPPLEMENTARY  MFORMATKM:  On 
December  13,  1996.  pursuant  to  its 
authority  under  39  U.S.C.  3621.  et  seq., 
the  Postal  Service  filed  with  the  Postal 
Rate  Commission  (PRC)  a  request  for  a 
recommended  decision  on  experimental 
classifications  and  fees  for  nonletter-size 
Business  Reply  Mail.  The  PRC 
designated  the  filing  as  Docket  No. 
MC97-1.  The  PRC  published  a  notice  of 
the  filing,  with  a  description  of  the 
Postal  Service's  proposals,  on  December 
24, 1996,  in  the  Fe^ral  Regutar  (61  PR 
67860-67862). 

On  April  2,  1997.  pursuant  to  its 
authority  under  39  U.S.C.  3624.  the  PRC 
issued  to  the  Governors  of  the  Postal 
Service  its  Recommended  Decision  on 
the  Postal  Service's  Request  The  PRC 
recommended  the  experimental 
nonletter-size  Business  Reply  Mail 
classifications  and  fees  requested  by  the 
Postal  Service. 

Pursuant  to  39  U.S.C.  3625.  the 
Governors  of  the  United  States  Postal 
Service  acted  on  the  PRC's 
recommendations  on  May  5, 1997. 
Decision  of  the  Governors  of  the  United 
States  Postal  Service  on  the 
Reconmiended  Decision  of  the  Postal 
Rate  Commission  on  the  Experimental 
Nonletter-Size  Business  Reply  Mail 
Categories  and  Fees,  Docket  No.  MC97- 
1.  The  Governors  determined  to  approve 
the  PRC's  recommendations,  and  the 
Board  of  Governors  set  an 
implementation  date  of  )une  8, 1997,  for 
the  classifications  and  fee  changes  to 
take  effect  A  copy  of  the  attacfauments  to 
that  Decision,  setting  forth  the 
classification  and  fee  changes  approved 
by  the  Govonors,  is  set  tarXh  briow. 


Also  on  May  5, 1997.  the  Board  of 
Governors  of  the  Postal  Service, 
pursuant  to  their  authority  under  39 
U.S.C.  3625(f},  determined  to  make  the 
classification  and  fee  changes  approved 
by  the  Governors  effective  at  12:01  a.m. 
on  June  8, 1997  (Resolution  No.  97-8). 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No.  97-8,  the 
Postal  Service  hereby  gives  notice  that 
the  classification  and  fee  changes  set 
forth  below  will  become  effective  at 
12:01  a.m.  on  June  8, 1997. 
Implementing  regulations  also  become 
effective  at  that  time,  as  noted  elsewhere 
in  this  issue. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 

Attachment  A  te  Ae  Decision  of  tke 
Governors  of  the  United  States  Postal 
Service  on  tke  Recommended  Decision 
of  the  Postal  Rale  Commission  oa  the 
Experimental  Noaletter-Size  Busiaess 
Reply  Mail  Categories  aad  Fees,  (May 
5, 1997) 

CHANGES  IN  US  DOMESTIC  MAIL 
CLASSIFICATION  SCHEDULE 

The  following  material  represents 
changes  to  the  Domestic  Mail 
Classification  Schedule  (DMCS) 
approved  by  the  Governors  of  the 
United  States  Postal  Service  in  response 
to  the  Commission's  Recommended 
Decision  in  Docket  No.  MC97-1. 
Changes  are  identified  by  underlining 
additions  to  the  DMCS. 

Domestic  Mail  Classification  Schedule 
SS-2  Business  Reply  Mail 

2.01  Definitions 

2.010  Business  reply  mail  is  a 
service  whereby  business  reply  cards, 
envelopes,  cartons  and  labels  may  be 
distributed  by  or  for  a  business  reply 
distributor  for  use  by  mailers  for 
sending  First-Class  Mail  without 
prepayment  of  postage  to  an  address 
chosen  by  the  distributor.  A  distributor 
is  the  holder  of  a  business  reply  license. 

2.01 1  A  business  reply  mail  piece  is 
nonletter-size  for  purposes  of 
Classification  Schedule  SS-2  if  it  ateets 
addressing  and  other  preparation 
requirements,  but  does  not  meet  the 
machinability  requirements  prescribed 
by  the  Postal  Service  for  mechanized  or 
automated  letter  sortation. 

This  provision  expires  /une  7, 1999. 

2.02  Description  of  Service 
2.020    The  distributor  guarantees 

payment  on  delivery  of  postage  and  fees 
for  all  returned  business  reply  mail.  Any 
distributor  of  business  reply  cards, 
envelopes,  cartons  and  labels  under  any 
one  license  for  return  to  several 
addresses  guarantees  to  pay  postage  and 


fees  on  any  returns  refused  by  any  such 
addressee. 

2.03  Requirements  of  the  Mailer 

2.030  Business  reply  cards, 
envelopes,  cartons  and  labels  must  be 
preaddressed  and  bear  business  reply 
markings. 

2.031  Handwriting,  typewriting  or 
handstamping  are  not  acceptable 
methods  of  preaddressing  or  marking 
business  reply  cards,  envelopes,  cartons, 
or  labels. 

2.04  Fees 

2.040  The  fees  for  business  reply 
mail  are  set  forth  in  Rate  Schedule  SS- 
2. 

2.041  To  qualify  as  an  active 
business  reply  mail  advance  deposit 
trust  account,  the  account  must  be  used 
solely  for  business  reply  mail  and 
contain  sufficient  post^e  and  fees  due 
for  returned  business  reply  mail. 

2.042  An  accounting  fee  as  set  forth 
in  Rate  Schedule  SS-2  must  be  paid 
each  year  for  each  advance  deposit 
business  reply  account  at  each  fecility 
where  the  mail  is  to  be  returned. 
2.043    Experimental  Reverse  Manifest 

Fees 

2.0431  A  set-up/qualification  fee  as 
set  forth  in  Rate  Schedule  SS-2  must  be 
paid  by  each  business  reply  mail 
advance  deposit  trust  account  holder  at 
each  destination  postal  facility  at  which 
it  applies  to  receive  nonletter-size 
busij}ess  reply  mail  for  which  the 
postage  and  fees  will  be  accounted  for     • 
through  a  reverse  manifest  method 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage. 

A  distributor  must  pay  this  fee  for 
each  business  reply  mail  advance 
deposit  trust  account  for  which 
participation  in  the  nonletter-size 
business  reply  mail  experiment  is 
requested. 

This  provision  expires  June  7, 1999. 

2.0432  A  nonletter-size  reverse 
manifest  monthly  fee  as  set  forth  in  Rate 
Sch&dule  SS-2  must  be  paid  each 
month  during  which  the  distributor's 
reverse  manifest  account  is  active. 

This  fee  applies  to  the  (no  more  than) 
10  advance  deposit  account  holders 
which  are  selected  by  the  Postal  Service 
to  par^ipate  in  the  reverse  manifest 
nonletter-size  business  reply  mail 
experiment  and  which  utilize  reverse 
manifest  accounting  methods  approved 
by  the  Postal  Service  for  ascertaining 
and  verifying  postage  and  fees. 

This  provision  expires  June  7,  1999. 

2.044    Experimental  Weight 
Averaging  Fees 

2.0441  A  set-up/qualification  fee  as 
set  forth  in  Rate  Schedule  SS-2  must  be 
paid  by  each  business  reply  mail 


advance  deposit  trust  account  holder  at 
each  destination  postal  facility  at  which 
it  applies  to  receive  nonletter-size 
business  reply  mail  for  which  the 
postage  and  fees  will  be  accounted  for 
through  a  weight  averaging  method 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage. 

A  distributor  must  pay  tnis  fee  for 
each  business  reply  mail  advance 
deposit  trust  account  for  which 
participation  in  the  nordetter-size 
business  reply  mail  experiment  is 
requested. 

This  provision  expires  June  7, 1999. 

2.0442    A  nonletter-size  weight 
averaging  monthly  fee  as  set  forth  in 
Rate  Schedule  SS-2  must  be  paid  each 
month  during  which  the  distributor's 
weight  averaging  account  is  active. 

Tnis  fee  applies  to  the  (no  more  than) 
10  advance  deposit  account  holders 
which  are  selected  by  the  Postal  Service 
to  participate  in  the  weight  averaging 
nonletter-size  business  reply  mail 
experiment. 

This  provision  expires  June  7,  1999. 

2.05    Authorizations  and  Licenses 


2.050  In  order  to  distribute  business 
reply  cards,  envelopes,  cartons  or  labels, 
the  distributor  must  obtain  a  license  or 
licenses  from  the  Postal  Service  and  pay 
the  appropriate  fee  as  set  forth  in  Rate 
Schedule  SS-2. 

2.0501  Except  as  provided  in  section 
2.0502,  the  license  to  distribute  business 
reply  cards,  envelopes,  cartons,  or  labels 
must  be  obtained  at  each  office  fit)m 
which  the  mail  is  offered  for  delivery. 

2.0502  If  the  business  reply  mail  is 
to  be  distributed  bom  a  central  office  to 
be  retiimed  to  branches  or  dealers  in 
other  cities,  one  license  obtained  from 
the  post  office  where  the  central  office 
is  located  may  be  used  to  cover  all 
business  reply  mail. 

2.051  The  license  to  mail  business 
reply  mail  may  be  canceled  for  feilure 
to  pay  business  reply  postage  and  fees 
when  due,  and  for  distributing  business 
reply  cards  or  envelopes  which  do  not 
conform  to  prescribed  form,  style  or 
size. 

2.052  Authorization  to  pay 
experirrtental  nonletter-size  business 

Rate  Schedule  SS-2 


reply  mail  fees  as  set  forth  in  Rate 
Schedule  SS-2  may  be  canceled  for 
failure  of  a  business  reply  mail  advance 
deposit  trust  account  holder  to  meet  the 
standards  prescribed  by  the  Postal 
Service  for  the  applicable  reverse 
manifest  or  weight  averaging  accounting 
method. 

This  piiovision  expires  June  7, 1999. 

Attachment  B  to  the  Decision  of  the 
Govenuw  of  the  United  States  Postal 
Service  on  the  Bmwiw*****  Detnsioo 
of  the  Postal  Rale  CeauBiaskm  on  the 
Experimeatal  NoaleMBr^Size  Busineas 
R^y  Mail  Catteries  and  Fees  (May  5, 
1§97) 

CHANGES  TO  RATE  SCHEDULE  SS-2 

The  following  material  represents 
changes  in  Rate  Schedule  SS-2 
approved  by  the  Governors  of  the 
United  States  Postal  Service  in  response 
to  the  Commission's  Recommended 
E)ecision  in  Docket  No.  MC97-1. 
Changes  are  identified  by  underlining 
additions  to  Rate  Schedule  SS-2. 


Active  tMJsiness  reply  advanced  deposit  account: 
Per  piece: 

Prebarcoded 

Nonletter-size,  using  reverse  manifest  (experimentaO - „. 

Nonletter-size,  using  weigM  averaging  (ejQMrimental)  „ , 

Ottier „ „ „ 

Payment  of  postage  due  cfiaiges  if  active  business  reply  maH  advance  deposit  account  not  used:  

Annual  License  and  Accounting  Fees: 

Accounting  Fee  for  Advance  Deposit  Account _ 

Permit  fee  (with  or  without  Advance  Deposit  Account) _ 

Montfily  Fees  for  customers  using  a  reverse  manifest  or  weight  averaging  for  nonletter-size  business  reply: 

Nonletter-size,  using  reverse  manifest  (experimental) ■ 

Nonletter-size,  using  weight  averaging  (experimental)  

Set-up/Oualification  Fee  for  customers  using  a  reverse  manifest  or  weight  averaging  for  nonletter-size  business  reply: 

Nonletter-size,  using  reverse  manifest  (experimentaO 

Nonletter-size,  using  weight  averaging  (experimental) 


^  Experimental  per  piece,  monthly  and  set-up/qualification  fees  are  applicable  only  to  participants  selected  by  the 
size  txisiness  reply  mail  experiment  The  experimental  fees  expire  on  June  7,  1999. 


Fee' 


1,000 
3,000 

1,000 
3,000 


Service  for  nortletter- 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
RetMbtlitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1997-1998  for  Research  and 
Demonstration  Proiects,  Rehabilitation 
Research  and  Training  Centers,  and  a 
Knovdedge  Dissemination  and 
UtHization  Project 

agency:  Department  of  Education. 
SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  the  Research  and 
Demonstration  Project  (R&D)  Program, 
the  Rehabilitation  Research  and 
Training  Center  (RRTC)  Program,  and 
the  Knowledge  Dissemination  and 
Utilization  (D&U)  Program  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1997-1998.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities,  and  to  assist  in  the 
solutions  to  problems  encountered  by 
individuals  with  disabilities  in  their 
daily  activities. 

EFFECTIVE  DATE:  These  priorities  take 
effiect  on  June  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet:  David_— 
E8quith9ed.gov. 

SUPfnXMEfffTARY  INFORMATION:  This 
notice  contains  final  priorities  to 
establish  R&D  projects  for  model 
systems  for  bum  injury  and  traumatic 
brain  injury,  RRTCs  for  research  related 
to  aging  with  a  spinal  cord  injury  and 
severe  problem  behaviors,  and  a  D&U 
project  to  imi»ove  the  utilization  of 
existing  and  emerging  rehabilitation 
technology  in  the  State  vocational 
rehabilitation  program. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

NolR  This  nodes  of  final  priorities  does 
not  lolicit  applications.  A  notice  inviting 
applicatioas  under  these  competitions  is 
published  in  a  separata  notice  in  this  issue 
of  the  Federal  Ri^jater. 

Analysis  of  Ctmuiieiits  and  (Changes 

On  March  4, 1997,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  FR 
9886-9892).  The  Department  of 
Education  received  ninety-four  letters 
commenting  on  the  notice  of  proposed 


priorities  by  the  deadline  date.  Seventy- 
eight  additional  comments  were 
received  after  the  deadline  datje  and 
were  not  considered  in  this  response. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
statutory  authority — are  not  addressed. 

Research  and  Demonstration  Projects 
Program 

Priority  1:  Bum  Injury  Rehabilitation 
Model  System  . 

Comment:  The  Bum  Injury 
Rehabilitation  Model  System  projects 
should  provide  care  from  the  point  of 
injury  to  the  completion  of  care. 

Discussion:  The  projects  are  intended 
to  provide  care  from  the  point  of  injury 
to  the  completiwj  of  care.  The  priority 
is  not  as  clear  as  it  could  be  on  this 
point. 

Changes:  The  initial  purpose 
statement  of  the  priority  has  been 
revised  to  require  a  project  to  provide 
care  from  the  point  of  injury  through 
community  integration  and  long-term 
follow-up. 

Comment;  The  1992  Bum  Model 
system's  final  priority  excluded  - 
children.  The  new  projects  should 
provide  care  to  children  and  adults.. 
Discussion:  The  1992  final  priority 
discussion  of  the  exclusion  of  children 
from  the  Bum  Model  system's  program 
stated,  "The  bum  injury  model  system 
will  be  developed  initially  to  serve  and 
collect  data  on  adults  since  NIDRR's 
experience  with  the  model  systems  for 
spinal  cord  injury  and  traumatic  brain 
injury  projects  indicates  that  these 
systems  can  be  successful  with  adults, 
llie  model  systems  can  be  adapted  for 
children  later."  (57  FR  57284).  The 
commenter  is  correct,  and  the  Btun 
Model  Systran  program  should  be  able 
to  include  children  without 
jeopardizing  the  database  or  service 
delivery  progress  that  has  been  made  to 
date. 

Including  children  will  require  the 
Bum  Model  System  projects  to  address 
new  and  unique  issues,  such  as  the 
efiiect  of  the  bum  injury  on  physical, 
cognitive,  and  social  development  It 
will  also  demand  that  the  projects 
coordinate  with  children's  service 
providers,  including  special  educators. 
The  annual  funding  of  the  Bum  Model 
System  projects  has  been  increased  in 
order  to  provide  adequate  support  for 
the  additional  tasks  that  will  result  from 
this  change. 

Changes:  The  background  statement 
and  the  priority  have  been  revised  to 
require  the  projects  to  include  children 
in  the  model  system  and  the  projects' 
research  and  demonstration  activities. 


The  fourth  purpose  statement  has  been 
revised  to  include  special  education 
interventions  and  education  outcomes. 
Comment:  The  model  system  projects 
should  be  required  to  use  electronic 
communication. 

Discussion:  The  use  of  electronic 
communication  is  so  common  that  it  is 
unnecessary  to  require  it. 
Changes:  None. 

Comment:  What  guidelines  have  been 
established  for  defining  the  cost  of  care 
data  bom  the  data  which  are  more 
commonly  available,  i.e.,  charges  of 
care? 

Discussion:  There  are  no  gtudelines 
for  defining  cost  of  care.  Applicants 
have  the  discretion  to  propose  how  they 
will  define  cost,  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
definition.  An  applicant  could  propose 
to  define  cost  as  charges  of  care. 
Changes:  None. 

Comment:  A  comment  in  response  to 
the  TBI  Model  System  proposed  priority 
questioned  the  use  of  the  term 
"multidisciplinary"  to  describe  the 
model  system.  The  commenter  opined 
that  the  manner  in  which  care  is 
rendered  in  most,  if  not  all,  the  model 
systems  is  in  an  "interdisciplinary"  or 
"transdisciplinary"  fashion. 
"Interdisciplinary"  or 
"transdisciplinary"  should  be  used 
instead  of  "multidisciplinary." 

Discussion:  This  comment,  although 
not  addressed  to  the  proposed  Bum 
Injury  Rehabilitation  Model  System 
priority,  applies  equally  to  it.  The  term 
"multidisciplinary"  was  used  to  convey 
that  the  projects  should  involve  all 
necessary  and  appropriate  disciplines  in 
the  delivery  of  care.  Since  there  are  no 
universally  accepted  definitions  of  any 
of  these  terms,  use  of  any  one  term 
could  lead  to  a  misundorstanding. 

Changes:  The  term 
"multidisciplinary"  has  been  deleted 
from  the  Bum  Injury  Rehabilitation 
Model  System  priority,  and  the  priority 
requires  the  projects  to  involve  all 
necessary  and  appropriate  disciplines  in 
the  delivery  of  care. 

Priority  2:  Traumatic  Brain  Injury  Model 
Systems 

Comment:  The  priority  limits 
inclusion  in  the  model  systems  database 
to  patients  who  are  admitted  to  a 
participating  trauma  unit  and  then 
transferred  to  a  participating  acute 
rehdiilitation  hospital  for  inpatient 
services.  This  limitation  excludes 
patients  who,  after  participating  in  a 
trauma  unit,  receive  services  at 
altonative  post-acute  treatment  sites 
such  as  a  skilled  nursing  facility,  a 
subacute  rehabilitation  facility,  or  at 
home.  Increasingly,  managed  care 


organizations  and  rehabilitation 
providers  are  utiliang  these  excluded 
treatment  sites.  These  exclusions  should 
be  eliminated  from  the  priority  in  order 
to  allow  the  projects  to  study  the  impact 
of  these  alternative  treatment  pathways. 

Discussion:  This  recommendation 
raises  fundamental  questions  about  the 
purpose  and  future  directions  of  the  TBI 
Model  Systems  program.  As  indicated 
in  the  background  statement,  "NIDRR's 
multi-center  model  systems  program  is 
designed  to  study  the  course  of  recovery 
and  outcomes  following  the  delivery  of 
a  coordinated  system  of  care  including 
emergency  care,  acute  neuro-trauma 
management,  comprehensive  inpatient 
rehabilitation,  and  long-term 
interdisciplinary  follow-up  services." 
Including  other  pathways  of  post-acute 
treatment  such  as  skilled  nursing 
facilities,  subacute  rehabilitation 
facilities,  and  home  care  would 
significantly  change  the  natiue  of  the 
model  system  that  has  been  in  place  for 
since  1987.  This  change  would  require 
projects  to  engage  in  data  collection 
activities  from  a  wider  range  of 
treatment  sites,  and  possibly  a  wider 
range  of  severity  of  brain  injury.  The 
nature  and  quality  of  services  provided 
at  these  alternative  treatment  sites,  as 
well  as  the  population  served,  may  vary 
significantly,  and  this  variation  would 
need  to  be  addressed  in  the  compilation 
of  the  national  database. 

Post-acute  treatment  of  TBI  is  going 
through  a  period  of  transition,  and  it  is 
necessary  for  the  TBI  Model  system 
program  to  be  equally  dynamic  in  order 
to  maintain  the  program's  relevance.  In 
order  to  facilitate  a  smooth  transition, 
the  priority  is  being  changed  to  provide 
applicants  with  the  option  of  expanding 
their  scope  of  activities  to  include 
alternative  post-acute  treatment  sites 
while  maintaining  the  requirement  that 
all  projects  include  the  current  pathway 
of  inpatient  rehabilitation  treatment 
This  change  is  made  with  the 
acknowlec^ment  that  complications 
may  occur.  For  example,  if  some 
projects  expand  to  include  alternative 
post-acute  treatment  sites,  while  others 
maintain  the  ciurent  treatment  pathway, 
the  uniformity  of  the  database  will  be 
affected.  These  complications  should  be 
outweighed  by  the  new  information  that 
will  be  generated  about  the  post-acute 
alternative  treatment  sites.  In  addition, 
if  at  some  future  date,  the  inclusion  of 
alternative  post-acute  treatment  sites 
becomes  a  requirement  rather  than  an 
option,  the  experience  of  the  next  round 
of  projects  that  include  those  sites  in 
their  systems  will  serve  as  a  useful 
source  of  information  about  the 
transition. 
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Changes:  The  background  statement 
and  the  priority  have  been  revised  to 
provide  projects  with  the  option  of 
including  adtemative  post-acute 
treatment  sites  in  their  system  while 
maintaining  the  requirement  that  all 
projects  include  post-acute  inpatient 
rehabilitation  sites.  In  addition,  the  final 
priority  includes  an  invitational  priority 
in  order  to  encourage  applicants  to 
pursue  this  option. 

Comment:  The  phrase  "specific 
treatment  interventions"  shoidd  be 
added  to  the  fourth  piupose  of  the 
priority. 

Discussion:  The  fourth  purpose  of  the 
priority  requires  a  project  to  determine 
the  relationship  between  cost  of  care 
and  functional  outcomes.  In  order  tp 
make  this  determination,  the  project 
should  link  the  cost  of  care  to  a  specific 
intervention.  The  conunenter's 
recommendation  clarifies  this  point 

Changes:  The  fourth  purpose 
statement  has  been  revised  to  require  a 
project  to  determine  the  relationship 
between  cost  of  care,  specific  treatment 
interventions,  and  functional  outcomes. 

Comment:  The  projects  should 
examine  the  issues  of  aging  with  TBI. 

Discussion:  Applicants  have  the 
discretion  to  propose  areas  of 
investigation  as  long  as  those  areas  are 
within  the  purpose  of  the  priority. 
However,  examining  issues  of  aging 
with  TBI  is  outside  of  the  scope  of 
activities  that  an  applicant  could 
propose  to  fulfill  the  purpose  of  a 
project  in  the  TBI  Model  Systems 
program.  There  is  insufficient  evidence 
to  support  establishing  an  absolute 
priority  on  this  topic  under  other  NIDRR 
research  programs. 
Changes:  None. 
Comment:  The  projects  should 
examine  the  impact  of  pre-injury 
psychosocial  factors  on  rehabilitation 
outcomes. 

Discussion:  Applicants. have  the 
discretion  to  propose  areas  of 
investigation  as  long  as  those  areas  are 
within  the  purpose  of  the  priority.  Thus, 
in  response  to  the  revised  third  purpose 
statement,  an  applicant  could  propose 
to  delineate  the  role  of  premorbid 
factors  in  outcome  in  TBI.  The  peer 
review  process  %vill  evaluate  the  merits 
of  the  proposal. 
Changes:  None. 

Comment:  The  priority  refers  to  a 
"multidisciplinary"  model  system  of 
care.  The  maimer  in  which  care  is 
rendered  in  most,  if  not  all,  the  model 
systems  is  in  an  "interdisciplinary"  or 
"transdisciplinary"  fashion. 
"Interdisciplinary"  or 
"transdisciplinary"  should  be  used 
instead  of  "multidisciplinaiy." 


Discussion:  The  term 
"miiltidisciplinaiy"  was  used  to  convey 
that  the  projects  should  involve  all 
necessary  and  appropriate  disciplines  in 
the  delivery  of  care.  Since  there  are  no 
universally  accepted  definitions  of  any 
of  these  terms,  use  of  any  one  term 
could  lead  to  a  misunderstanding. 

Changes:  The  term 
"multicUsciplinary"  has  been  deleted, 
and  the  priority  requires  the  projects  to 
involve  all  necessary  and  appropriate 
disciplines  in  the  delivery  of  care. 

Comment:  In  order  to  provide  the 
priority  with  a  consumer  perspective, 
"subjective  well-being"  should  be 
added  to  the  third  purpose  statement 

Discussion:  The  third  purpose 
statement  requires  the  project  to 
develop  key  predictors  of  rehabilitation 
outcomes  at  hospital  discharge  and  at 
long-term  follow-up.  Including 
subjective  well-being  in  the  priority  will 
promote  the  inclusion  of  consumers' 
perspectives  among  the  rehabilitation 
outcomes. 

Changes:  The  third  piupose  statement 
has  been  revised  to  require  a  project  to 
address  subjective  weU-being  when  it 
develops  key  predictors  of  rehabilitation 
outcomes. 

Comment:  The  e£Bcacy  of 
interventions  should  not  be  weighed 
against  the  cost  of  interventions  alone. 
Purposes  statements  four  and  five 
should  be  revised  to  refer  to  "costs  to 
society." 

Discussion:  Determining  "costs  to 
society"  is  an  imprecise  endeavor. 
While  "cost  of  interventions" 
admittedly  constitutes  a  more  limited 
perspective,  it  is  a  measure  that  can  be 
used  consistenUy  across  projects  with  a 
much  higher  degree  of  confidence. 
Changes:  None. 
Comment:  The  projects  should 
investigate  potential  systematic  biases 
in  longitudinal  studies  of  persons  with 
TBI. 

Discussion:  Applicants  have  the 
discretion  to  propose  areas  of 
investigation  as  long  as  those  areas  are 
within  the  purpose  of  the  priority. 
However,  investigating  potential 
systematic  biases  in  longitudinal  studies 
of  persons  mth  TBI  is  outside  of  the 
scope  of  activities  that  an  applicant 
coidd  propose  to  fulfill  the  purpose  of 
a  project  in  the  TBI  Model  Systems 
program.  There  is  insufficient  evidence 
to  support  establishing  an  absolute 
priority  on  this  topic  under  other  NIDRR 
research  programs. 
Changes:  None. 

Comment:  The  TBI  Model  Systems 
program  should  promote  variation  in 
care,  along  with  systematic  data 
collection,  so  that  the  impact  of 
variations  can  be  studied.  To  the  extent 
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that  all  funded  model  systems  are 
encouraged  to  develop  similar  systems 
of  care,  the  opportunity  to  understand 
the  impact  of  differences  in  care  is  lost. 
Specifically,  the  study  of  the  impact  of 
differences  in  the  design  and 
organization  of  rehabilitation 
interventions  can  be  advanced  by 
changing  the  enrollment  constraints  of 
model  system  patients,  including  those 
who  are  in  a  vegetative  state, 
encouraging  program  iimovations, 
developing  innovative  financing 
approaches  to  TBI  rehabilitation,  and 
supporting  rigorous  research  on  the 
treatment  of  both  motor  and  cognitive 
impairments,  including  training 
regimens,  pharmacologic  treatments, 
and  the  use  of  orthotic  and  prosthetic 
devices. 

Discussion:  The  TBI  Model  System 
program  is  intended  to  demonstrate  the 
effectiveness  of  a  prescribed  system  of 
care  implemented  in  a  similar  fashion 
by  a  number  of  projects.  Some  degree  of 
variation  occurs  across  projects,  and  this 
variation  will  increase  markedly  if 
grantees  exercise  the  option  of  including 
alternative  post-acute  treatments 
pathways  in  their  model  system  of  care. 
The  commenter  is  correct  that  to  the 
extent  all  funded  model  systems  are 
encouraged  to  develop  similar  systems 
of  care,  the  opportimity  to  understand 
the  impact  of  differences  in  care  is  lost. 
However,  there  are  substantial  benefits 
in  regard  to  the  quality  of  the  knowledge 
that  can  be  generated  by  demonstrating 
and  evaluating  a  prescribed  system 
across  projects.  In  light  of  the  resources 
available  to  the  program,  those  benefits 
outweigh  benefits  that  would  result 
from  a  model  system  that  would 
systematically  promote  variation  in 
care. 

Changes:  None. 

Comment:  The  projects  should  study 
the  impact  of  managed  care  on 
healthcare  delivery  to  persons  with  TBI. 

Discussion:  Applicants  have  the 
discretion  to  propose  areas  of 
investigation  so  long  as  those  areas  are 
within  the  purpose  of  the  priority.  Thus, 
in  response  to  the  revised  fourth 
purpose  statement,  an  applicant  could 
propose  to  study  the  impact  of  managed 
care  on  healthcare  delivery  to  persons 
with  TBI.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal.  It 
should  be  noted  that  NIDRR  has 
recently  awarded  an  RRTC  in  fiscal  year 
1997  to  study  issues  in  Managed  Health 
Care  for  individuals  with  disabilities. 
Changes:  None. 

Comment:  The  impact  of  computers 
and  technology  should  be  emphasized 
in  the  priority. 

Discussion:  Emerging  technology  is 
having  a  significant  impact  oa  the 


rehabilitation  outcomes  of  persons  with 
TBI.  In  order  to  keep  pace  with  these 
developments,  all  of  the  TBI  Model 
Systems  projects  should  identify  and 
evaluate  the  effectiveness  of 
interventions  that  use  emerging 
technology. 

Changes:  The  second  purpose  of  the 
priority  has  been  revised  to  require  a 
project  to  examine  the  role  of  emerging 
technology  in  improving  vocational 
outcomes  and  community  integration. 

Comment:  Rather  than  determine  the 
relationships  between  cost  of  care  and 
functional  outcomes,  the  fourth  purpose 
of  the  priority  should  require  a  project 
to  understand  factors  that  determine 
costs,  i.e.,  "Quantify  factors  that  affect 
the  cost  and  benefits  of  care,  such  as 
functional  outcomes." 

Discussion:  In  response  to  the  fourth 
purpose  of  the  priority,  an  applicant 
could  propose  to  quantify  factors  that 
affect  die  cost  and  benefits  of  care. 
Determining  the  relationships  between 
cost  of  care,  specific  treatment 
interventions,  and  functional  outcomes, 
and  understanding  factors  that 
determine  costs  are  not  necessarily 
exclusive  activities. 
■  Changes:  None. 

Comment:  Control  groups  or  stable 
baselines  are  needed  to  study  the 
outcomes  and  value  of  TBI 
rehabilitation.  DaUbases  that  allow 
comparisons  of  similar  patients  who 
may  experience  different  treatment 
strategies  are  invaluable  in  research 
designed  to  infer  the  effectiveness  of 
rehabilitative  interventions.  All  projects 
should  be  required  to  participate  in 
controlled  research. 

Discussion:  Applicants  have  the 
discretion  to  propose  the  research 
design  that  a  project  will  use,  and  the 
peer  review  process  will  evaluate  the 
merits  of  the  design.  Thus,  an  applicant 
could  propose  to  use  controlled 
research,  and  the  peer  review  process 
will  evaluate  the  merits  of  the  research 
design.  However,  requiring  all  projects 
to  carry  out  controlled  research  could 
exclude  equally  effective  research 
methodologies. 
Changes:  None. 

Comment:  The  priority  does  not 
attend  sufficienUy  to  issues  related  to 
acute  care  of  TBI.  Attention  should  be 
focused  on  the  prevention  of  secondary 
conditions  through  early  rehabilitation 
interventions  in  the  acute  (fare  setting. 
Incorporation  of  this  component  permits 
the  investigation  of  novel 
pharmacologic  strategies  and  early 
cognitive  interventions  to  enhance  long- 
term  functional  and  vocational 
outcomes. 

Discussion:  In  response  to  the  revised 
second  purpose  statement,  an  applicant 


could  propose  to  emphasize  the 
prevention  of  secondary  conditions 
through  early  rehabilitation 
interventions  in  the  acute  care  setting, 
and  the  peer  review  process  will 
evaluate  the  merits  of  the  emphasis. 
However,  there  is  insufficient  evidence 
to  warrant  requiring  all  applicants  to 
emphasize  the  prevention  of  secondary 
conditions  through  early  rehabilitation 
interventions  in  die  acute  care  setting. 

Changes:  None. 

Comment:  Projects  should  study  the 
effectiveness  of  behavioral  management 
strategies  and  the  role  of  family 
dynamics  in  TBI  patients. 

Discussion:  An  applicant  could 
propose  to  study  the  effectiveness  of 
behavioral  management  strategies  or  the 
role  of  family  dynamics  under  the 
second  and  third  purpose  statements, 
respectively.  The  peer  review  process 
will  evaluate  the  merits  of  the 
proposals.  However,  there  is  insufficient 
evidence  to  warrant  requiring  all 
applicants  to  study  the  e&ctiveness  of 
behavioral  management  strategies  or  the 
role  of  feimily  dynamics. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers  (RRTCs) 

Priority  4:  Aging  With  Spinal  Cord 
Injury 

Comment:  The  background  statement 
acknowledges  an  array  of  health 
maintenance  problems  including,  but 
not  limited  to  cardiovascular  problems, 
urinary  tract  infections,  pressure  sores, 
hypertension,  fractures,  blood  in  the 
urine  or  bowel  problems,  and  diabetes. 
However,  the  priority  does  not  include 
a  commensurate  purpose  statement 
requiring  the  RRTC  to  address  these 
problems.  The  employment  problems 
experienced  by  persons  aging  with  SCI 
are  usually  problems  of  maintaining 
employment,  and  not  gaining 
employment.  Their  difficulties 
maintaining  employment  are  most  often 
a  function  of  a  health  maintenance 
problem.  The  priority  places  too  much 
emphasis  on  employment-related  issues 
and  fails  to  addi«ss  critical  health 
issues. 

Discussion:  This  concern  was 
expressed  by  thirty-seven  of  the  thirty- 
eight  comments  that  the  Department 
received  on  this  proposed  priority  by 
the  deadline  date.  The  commenters  are 
persuasive  that  the  priority  places  too 
much  emphasis  on  employment-related 
issues  and  fails  to  address  critical  health 
issues. 

Changes:  The  priority  has  been 
revised  to  include  a  new  purpose 
statement  addressing  health 
maintenance  problems  and  to  de- 


emphasize  employment-related  issues. 
In  addition,  in  recognition  of  the 
additional  work  that  will  be  required  to 
address  health  maintenance  problems, 
the  number  of  purpose  statements  has 
been  reduced  and  the  dissemination  and 
training  requirements  have  been 
consolidated  and  modified. 

Comment:  Forty-four  percent  of  the 
people  who  get  a  SCI  are  members  of  a 
minority  group.  The  RRTC  should  place 
special  emphasis  on  people  aging  with 
a  SCI  from  minority  backgrounds. 

Discussion:  The  commenter  is  correct. 
There  are  an  increasing  number  of 
persons  horn  minority  backgrounds  who 
are  experiencing  SCI,  and  their  unique 
and  varying  needs  merit  special 
attention  from  the  RRTC. 

Changes:  The  background  statement 
and  priority  have  been  revised  to 
evidence  the  unique  needs  of  persons 
aging  with  SCI  fitim  minority 
backgroimds  and  require  the  RRTC  to 
address  those  needs. 

Comment:  Proper  research  designs 
need  to  be  used  to  identify  the  potential 
causes  of  late  life  changes.  Complex 
cross-sequential  designs  are  needed  to 
test  these  questions.  Otherwise  the 
results,  even  horn  longitudinal  designs 
(which  do  not  control  from  the  effect  of 
era),  are  flawed. 

Discussion:  An  applicant  could 
propose  to  use  complex  cross-sequential 
designs,  and  the  peer  review  process 
will  evaluate  the  merits  of  the  design. 
However,  requiring  all  projects  to  use 
complex  cross-sequential  designs  could 
exclude  equally  effective  research 
designs. 
Changes:  None. 

Comment:  The  part  of  the  second 
purpose  of  the  priority  that  requires  the 
RRTC  to  evaluate  rehabilitation 
techniques  that  will  assist  individuals 
aging  with  SCI  to  cope  with  changes 
should  be  revised  to  develop  better 
assessment  and  treatment  methods  for 
depression  as  people  attempt  to  cope. 

Discussion:  In  response  to  the  second 
purpose  statement,  an  applicants  could 
propose  to  develop  better  assessment 
and  treatment  methods  for  depression  as 
people  attempt  to  cope,  and  the  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  However,  there  is 
insufficient  evidence  to  warrant 
requiring  all  applicants  to  develop 
better  assessment  and  treatment 
methods  for  depression  as  people 
attempt  to  cope. 
Changes:  None. 

Comment:  The  RRTC  should  address 
the  significant  ethnic  differences  that 
exist  among  caregivers  as  well  as  the 
great  diversity  in  who  serves  as 
caregiver  (spouse,  parent,  sibling, 
friend,  paid  attendant). 


Discussion:  An  applicant  coidd 
propose  to  address  the  significant  ethnic 
differences  that  exist  among  caregivers 
as  well  as  the  diversity  in  who  serves  as 
caregiver  under  the  third  purpose  of  the 
priority.  There  is  insufficient  evidence 
to  warrant  requiring  all  applicants  to 
propose  to  study  these  two  topics. 

Changes:  None. 

Comment:  The  data  from  the  1992  SCI 
Model  Systems  Annual  Report  that  is 
included  in  the  background  statement  is 
partially  contradicted  by  the  1996  SCI 
Model  Systems  Annual  Report.  The 
background  statement  indicates  that 
employment  rate  peaks  at  about  40 
percent  for  persons  with  paraplegia  and 
at  28  percent  for  persons  with 
quadriplegia,  and  sharply  declines 
about  18  years  after  the  post-injury. 
However,  the  1996  Report  shows 
employment  peaking  at  39  percent  at 
fifteen  years  after  injury  and  at  38.4 
percent  at  20  years  after  injury. 

Discussion:  The  1992  and  the  1996 
report  findings  are  difiierent,  but  not 
contradictory.  However,  since  the  1996 
findings  are  more  recent,  they  should  be 
included  in  the  background  statement  in 
place  of  the  1992  data. 

Changs:  The  background  statement 
uses  the  information  from  the  1996  SCI 
Model  Systems  Annual  Report  instead 
of  the  1992  Report  data. 

Research  and  Denionstration  Proiects 

Authority  for  the  R&D  program  of 
NIDRR  is  contained  in  section  204(a)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  agencies  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations.  This 
program  is  designed  to  assist  in  the 
development  of  solutions  to  the 
problems  encoimtered  by  individuals 
with  disabilities  in  their  daily  activities, 
especially  problems  related  to 
employment  (see  34  CFR  351.1).  Under 
the  regulations  for  this  program  (see  34 
CFR  351.32),  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  thdt  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities: 


Priority  1:  Bum  Injury  Rehabilitation 
Model  System 

Background 

Each  year  more  than  2.0  million 
persons  (about  one  percent  of  the 
population  of  the  United  States)  receive 
a  bum  injury.  Of  these,  6,500  to  12,000 
do  not  survive;  500.000  require  medical 
care  and  residt  in  temporary  disability 
with  respect  to  home,  school,  or  work 
activities;  and  70,000  to  100,000  are 
severe  enough  to  be  admitted  to  a 
hospital  (Rice,  D.P.  and  MacKenzie,  E.J., 
"Cost  of  Injury  in  the  United  States:  A 
Report  to  Congress,"  Atlanta,  GA: 
Centers  for  Disease  Control,  1989). 

In  1994,  NIDRR  provided  funding  to  - 
establish  Bum  Injury  Rehabilitation 
Model  Systems  of  Care.  These  R&D 
projects  focused  primarily  on 
developing  and  demonstrating  a 
comprehensive,  multidisciplinary 
model  system  of  rehabilitative  services 
for  individuals  with  severe  bums,  and 
evaluating  the  efficacy  of  that  system 
through  the  collection  and  analysis  of  .^ 
uniform  data  on  system  benefits,  costs, 
and  outcomes.  NIDRR's  multi-center 
model  systems  program  is  designed  to 
study  the  course  of  recovery  and 
outcomes  following  the  delivery  of  a 
coordinated  system  of  care  including 
emergency  care,  acute  care  management, 
comprehensive  inpatient  rehabilitation, 
and  long-term  interdisciplinary  follow- 
up  services. 

Bum  rehabilitation  requires 
interventions  as  soon  as  possible  after 
admission  to  hospitals  and  has 
treatment  implications  for  several  years 
following  hospital  discharge.  Bum 
trauma  often  causes  injuries  and 
impairments  in  addition  to  the  bum, 
and  many  individuals  with  bum 
injuries  have  secondary  complications 
related  to  the  biun  condition.  These 
may  include  open  wounds, 
contractures,  neuropathies,  cosmetic 
abnormalities,  deconditioning,  bony 
deformities,  hypersensitivity  to  heat  and 
cold,  amputation,  psychosocial  distress, 
chronic  pain,  and  scarring.  The 
complicated  nature  of  bum  injuries,  the 
difficulty  of  treatment,  and  the  risk  of 
inflection  with  possible  loss  of  function 
requires  interventions  quickly  and 
frequenUy  to  attempt  to  maintain  a 
functional  lifestyle  and  return  to  living 
independentiy.  Minimization  of 
physical  deterioration  and  prevention  of 
further  impairment  and  functional 
limitation  is  critical  and  research  is 
needed  to  find  the  appropriate 
procedures  for  clinical  applications. 
Research  is  needed  to  develop  and 
refine  methods  to  determine  the 
effectiveness  of  interventions  to  prevent, 
manage,  and  reduce  medical 
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complicatioiis  that  contribute  to  short 
and  long-term  disability  in  bum 
patients. 

Children  who  are  severely  burned 
may  present  unique  challenges  to  health 
care  providers,  educators,  and  family 
members  due  to  the  physical,  cognitive 
and  emotional  development  stages  that 
they  experience.  For  example,  returning 
to  school  and  neighbortiood  may  pose  a 
serious  threat  to  tibe  development  of  a 
child's  self-esteem  if  disfigurement  is 
evident.  In  order  to  minimize  the  impact 
of  a  severe  bum  on  a  child's 
development,  an  efficient,  well- 
coordinated  system  of  care  must  be  in 
place  that  involves  medical, 
rehabihtation,  and  educational  service 
providers,  including  special  educators. 
Improved  measures  are  needed  of  an 
individual's  functional  ability  as  a  result 
of  bum  rehabilitation  interventions. 
Functional  assessment  brings  objectivity 
to  rehabilitation  by  establishing 
appropriate,  uniform  descriptors  of 
rehabUitation  care  and  changes  in 
individual  capacity  to  perform  activities 
of  daily  living  or  other  measurable 
elements  of  an  individual's  major  life 
activities  (Granger,  C  and 
Brownscheidle,  C,  "Outcome 
Measiuement  in  Medical 
Rehabilitation,"  International  Journal  of 
Technology  Assessment  in  Health  Care, 
11:2, 1995).  Increasingly,  health  and 
rehabilitation  services  require 
e^ctiveness  and  impact  measures  to 
evaluate  their  services  as  a  part  of 
procedures  for  cost-reimbursement  and 
billing  for  services.  With  greater 
emphasis  on  individual  choice  in 
services  delivery,  consumers  and 
advocates  are  likewise  advocates  for 
functional  assessment  measures  as 
encoders  of  service  effectiveness.  Few 
existing  functional  assessment 
measures,  however,  address  the 
specialized  and  complex  combination  of 
psychosocial  and  medical  challenges 
encountered  by  an  individual  who  has 
experienced  severe  bum  injury  (Rucker, 
K.,  et  al.,  "Analysis  of  Functional 
Assessment  Instruments  for  Disability 
Rehabilitation  Programs,"  SEW  Contract 
No.  600-95-2194,  Virginia 
Commonwealth  University,  1996). 

Bum  injuries  can  produce  emotional 
problems,  such  as  post-traumatic  stress 
disorders,  anxiety,  and  depression. 
These  problems  may  result  from  a 
variety  of  causes  (e.g.,  reaction  to 
cosmetic  alterations,  changes  in 
functional  abilities,  changes  in  work 
status,  restrictions  on  recreational 
activities)  (Cromes,  G.F.  and  Helm,  P.A., 
"Bum  Injuries,"  in  Medical  Aspects  of 
Disability,  pgs.  92-104. 1993).  The 
aesthetic  disability  of  disfigurement  is 
frequently  more  severe  than  the 


physical  disability  and  may  result  in 
profound  social  consequences  for  those 
afflicted  (Hurren.  J.S.,  "Rehabilitation  of 
the  Burned  Patient:  James  Laing 
Memorial  Essay  for  1993."  Bums,  Vol. 
21.  No.  2. 1995).  The  more  severe  the 
bum.  the  greater  the  likelihood  of  long- 
term  psychosocial  adjustment  issues 
related  to  both  physical  and 
psychosocial  problems,  that  affect 
quality  of  life.  Although  psychosocial 
adjustment  is  a  critical  factor  in  the 
long-term  recovery  of  bum  injiuy 
patients,  there  continues  to  be  limited 
emphasis  on  research  in  the  area  of 
psychosocial  rehabilitation  and  its 
relationship  to  quality  of  life.  Family 
and  friends  play  an  important  role  and 
provide  major  support  in  the 
psychological  recovery  of  bum  patients. 
Research  in  this  area  needs  to  address 
the  role  of  the  family  and  personal 
advocacy  systems  in  providing  support 
during  the  bum  injury  rehabilitation 
process. 

Difficulty  with  long-term  follow-up  of 
all  patients  after  hospital  discharge  has 
always  been  a  problem,  but  it  is  even 
more  difficult  when  the  individual  lives 
far  from  the  specialized  rehabilitation 
unit.  Problems  are  also  encountered 
with  those  individuals  living  in  rural 
areas,  where  access  to  bum  injury 
rehabilitation,  including  mental  health 
services,  may  be  quite  limited  due  to 
lack  of  proximity  to  specialized 
practitioners,  limited  access  to 
technological  advances,  and  hospital 

closures. 

Retum-to-work  and  educational 
pursuits  are  important  measures  of 
rehabilitation  siiccess.  Work  is  an 
important  source  of  satisfaction,  self- 
respect,  and  dignity,  as  well  as  an  arena 
for  socialization  for  individuals  who 
have  experienced  bum  injury 
(Salisbury.  R.,  "Bum  Rehabilitation:  Our 
Unanswered  Challenge,"  1992 
Presidential  Address  to  the  American 
Bum  Association.  April.  1992). 
However,  the  efficacy  of  vocational 
rehabilitation  interventions  for  this 
population  has  not  been  documented 
adequately.  The  physical,  psychosocial, 
and  emotional  factors  that  lead  to 
successful  employment  have  not  been 
clearly  identified.  Research  is  needed  to 
examine  relationships  between 
vocational  interventions  and  supports, 
employment,  functional  capacity,  and 
degree  of  bum  injury,  including 
secondary  complications. 

Priority  1 

The  Secretary  will  establish  Burn 
Injury  Rehabilitation  Model  Systems 
R&D  projects  for  the  purpose  of 
demonstrating  a  comprehensive,  model 
system  of  rehabilitative  services, 


involving  all  necessary  and  appropriate 
disciplines,  for  children  and  adults  with 
severe  bums  from  point  of  injury  to 
community  integration  and  long-term 
follow-up.  An  R&D  project  must: 

(1)  Identify  and  evaluate  techniques  to 
prevent  secondary  complications; 

(2)  Develop  and  evaluate  outreach 
programs  to  improve  follow-up  services 
for  rural  populations; 

(3)  Develop  and  evaluate  measures  of 
functional  outcome  for  bum 
rehabilitation:  and 

(4)  Identify  and  evaluate 
interventions,  including  vocational 
rehabilitation  and  special  education 
interventions,  to  improve  psychosocial 
adjustment,  quality  of  life,  community 
integration,  and  education  and 
employment-related  outcomes. 

In  carrying  out  these  purposes,  the 
R&D  project  must: 

•  Participate  in  clinical  and  systems 
analysis  studies  of  the  bum  injury 
rehabilitation  model  system  by 
collecting  and  contributing  data  on 
patient  characteristics,  dii^oses, 
causes  of  injury,  interventions, 
outcomes,  and  costs  to  a  uniform, 
standardized  national  data  base  as 
prescribed  by  the  Secretary;  and 

•  Consider  collaborative  projects  with 
other  model  systems. 

Priority  2:  Traumatic  Brain  Injury  Model 
Systems 

Background 

An  estimated  1.9  million  Americans 
experience  traumatic  brain  injury  (TBI) 
each  year  (Collins,  J.F.,  "Types  of 
Injuries  by  Selected  Characteristics:  US 
1985-87,"  National  Center  for  Health 
StatisUcs,  Vital  Health  Stat  10  (175). 
1990).  Incidence  is  highest  among  youth 
and  younger  adults.  Young  males  have 
the  highest  incidence  rates  of  any  group 
("Disability  Statistics  Abstract."  No.  14, 
Disability  Statistics  Rehabilitation 
Research  &  Training  Center.  University 
of  California,  San  Francisco.  November, 
1995).  Each  year  approximately  70,000 
to  90.000  TBI  siuvivOTS  enter  a  life  of 
continuing,  debilitating  loss  of  function; 
an  estimated  5,000  survivors  experience 
seiziue  disorders;  and  2,000  enter  into 
a  persistent  vegetative  state.  The 
number  of  people  surviving  head 
injiuias  has  increased  significantly  over 
the  last  25  years  as  a  result  of  fester  and 
better  emergency  treatment,  more  rapid 
and  safer  transport  to  specialized 
treatment  facilities,  and  advances  in 
medical  treatment  (National  Foimdation 
for  Brain  Research,  Washington.  DC, 
1994). 

In  1987,  NIDRR  provided  funding  to 
establish  TBI  Model  Systems  of  Care. 
These  R&D  projects  focused  primarily 


on  developing  and  demonstrating  a 
comprehensive,  multidisciplinary 
model  system  of  rehabilitative  services 
for  individuals  with  TBI,  and  evaluating 
the  efficacy  of  that  system  through  the 
collection  and  analysis  of  uniform  data 
on  system  benefits,  costs,  and  outcomes. 
NIDRR's  multi-center  model  systems 
program  is  designed  to  study  the  course 
of  recovery  and  outcomes  following  the 
delivery  of  a  coordinated  system  of  care 
including  emergency  care,  acute  neuro- 
trauma  management,  comprehensive 
inpatient  rehabilitation,  and  long-term 
interdisciplinary  follow-up  services. 
Projects  are  being  given  an  option  at  this 
time  of  including,  in  addition  to 
comprehensive  inpatient  rehabilitation, 
alternative  pathways  of  post-acute 
treatment  such  as  skilled  nursing 
fecilities,  subacute  rehabilitation 
fecilities,  and  home  care. 

The  TBI  Model  Systems  serve  a 
substantial  number  of  patients,  allowing 
the  projects  to  conduct  clinical  research 
and  program  evaluation,  which 
maximize  the  potential  for  project 
replication.  In  addition,  the  TBI  Model 
Systenu  have  the  advantage  of  a 
complex  data  collection  and  retrieval 
program  with  the  capability  to  analyze 
the  different  system  components  and 
provide  inlorraation  on  project  cost 
effectiveness  and  benefits.  Information 
is  collected  throughout  the 
rehabilitation  process,  permitting  long- 
term  foUow-up  on  the  course  of  injury, 
outcoses,  and  changes  in  enployment 
status,  community  integration, 
substance  abuse  and  family  needs.  The 
TBI  Model  S3rstem8  projects  serve  as 
regional  and  national  models  for 
program  development  and  as 
information  centers  for  consumers, 
femilies,  and  professionals. 

The  TBI  Model  Systems  National 
Database  reports  that  the  average  fength 
of  stay  in  acute  care  has  decreased 
approximately  50  percent,  from  30  days 
in  1989  to  15  days  in  1996;  and  the 
average  length  of  stay  in  inpatient 
rehabilitation  has  decreased  38  percent, 
from  52  days  in  1989  to  32  days  in  1996. 
With  the  rhnnging  patterns  of  service 
delivery,  there  continues  to  be  a  need  to 
establish  and  evaluate  new 
rehabilitation  interventions  and 
strategies.  Specialized  measurranent 
tools  have  twen  devefoped  by  the  TBI 
Model  Systems  to  assess  progress  and 
describe  clinical  and  functional 
outcomes.  Refinement  of  these 
measurement  tools  is  necessary  to 
demonstrate  the  effectiveness  of 
rehabilitation  interventions  in  inpatient 
and  outpatient  settings.  After  the 
individual  is  discharged  from  an 
inpatient  setting,  there  is  an  ongoing 
need  for  outpatient  and  conununity 


reintegration  services  in  order  to 
continue  therapeutic  interventions  and 
the  educational  and  referral  process.  As 
the  average  length  of  stay  in  inpatient 
settings  decreases,  there  is  a  greater 
need  to  evaluate  outpatient  and 
community  reintegration  programs. 

Findings  from  a  multi-center 
investigation  of  employment  and 
community  integration  following  TBI 
-  highlight  the  need  for  post-acute 
rehabilitation  programs  with  particular 
emphasis  on  vocational  rehabilitation 
(Sander.  A.,  et  al..  Journal  of  Head 
Trauma  Rehabilitation,  Vol.  11.  No.  5, 
pgs.  70-84. 1996).  Kreutzer  states  that 
employment  and  productivity,  relating 
to  others  in  the  community,  and 
independently  caring  for  oneself  at 
home  are  important  quality-of-life 
components  ("TBI:  Models  and  Systems 
of  Care."  Conference  Syllabus.  Medical 
College  of  Virginia.  April.  1996).  As 
functional  recovery  progresses  during 
the  first  year  or  more  after  the  injury, 
the  focus  of  rehabilitatioB  shifts  from 
medical  intervention  and  physical 
restoration  to  psychosocial  and 
vocational  adaptation.  The  uhiaiate  goal 
of  psychosocial  and  vocational 
rehabilitation  is  coBunuaity 
reintegration  and  employment  It  is 
important  to  emphasize  that  services 
aumed  at  community  reintegration  must 
consider  not  only  attributes  and 
limitations  of  the  injured  individtuls. 
but  also  the  social,  educational,  and 
vocational  systems  in  which  the 
individual  will  function.  In  addition, 
rates  of  competitive  empfoyment 
decrease  substantially  from  pre-injury 
levels.  Head  injury  frequently  results  in 
unemployaient.  and  there  are  significant 
relationships  between  risk  factors  (e.g.. 
substance  abuse)  and  this  changed 
employment  status.  However.  £ere  is 
no  reliable  information  regarding  the 
Hiagnitude  of  risk  associated  with 
different  fectors.  or  with  dififereat  levels 
of  these  fectors  (DiksMn.  S.,  et  al., 
"Employment  following  Trauaiatic 
Head  Injuries."  Archives  of  Neurology. 
Vol.  51.  Februaiy.  1994). 

A  major  disability  like  TBI  has  a 
profoundly  disotganizmg  impact  on  the 
lives  of  individtuds  with  TBI  and  their 
femilies.  Questions  involving 
community,  family,  and  vocational 
restoration,  as  well  as  generic  concerns 
about  future  happiness  and  fulfillment, 
are  common  (Banja,  J..  &  Johnston.  M.. 
"Ethical  Perspectives  and  Social 
Policy,"  Archives  of  Physical  Medicine 
Rehabilitation,  Vol.  75.  SC-19. 
December,  1994).  Even  individuals  who 
have  integrated  well  into  society 
experience  adverse  psychosocial  effects. 
EmpIo3nnent  instability,  isolation  from 
friends,  and  increased  need  for  support 


are  a  few  of  the  problems  encountered 
by  individuals  with  TBI.  Families  often 
function  as  the  primary  support  system 
for  individuals  with  TBI  after  they  are 
discharged.  There  is  a  clear  need  for 
research  to  develop  family  treatment 
strategies  and  explore  their  effect  on 
outcomes  for  indlividuals  with  TBI. 

The  health  care  costs  associated  with 
TBI  are  staggering.  The  direct  medical 
costs  of  TBI  treatment  have  been 
estimated  at  more  than  $4  billion 
annually  (Max.  W..  et  al.,  "Head 
Injuries:  Costs  and  Consequences," 
Journal  of  Head  Trauma  Rehabilitation, 
Vol.  6.  pgs.  76-91. 1891).  In  view  of 
current  scrutiny  of  all  health  care 
spending,  which  may  result  in  pressures 
to  constrict  or  deny  rehabilitation  care 
to  individuals  with  traumatic  brain 
injiuy.  it  is  important  to  gather 
information  on  the  efficacy  and  cost- 
effectiveness  of  various  treatment 
interventions  and  service  delivery 
models.  Credible  outcome  monitoring 
systems  are  needed  to  establish 
guidelines  by  which  feir  compromises 
can  be  reached  (Johnston.  M.  &  Hall.  K.. 
"Outcomes  Evaluation  in  TBI 
Rehabilitation.  Part  I:  Overview  and 
System  Principles."  Archives  of 
Physical  Medicine  and  Rehabilitation, 
Vol.  75.  December,  1994).  A  greater 
emphasis  on  outcomes  measurements 
and  management  will  foster  the 
gathering  of  information  on  efficacy  and 
cost-effectiveness. 

Vfolence-induced  TBI  is  increasingly 
common,  and  has  significant 
implications  for  rehabilitetion  and 
community  reintegration.  According  to 
the  1991  National  Health  Interview 
Survey  data,  violence  was  responsible 
for  nine  percent  of  all  non-fetal  TBIs.  In 
addition,  violence  was  a  cause  of  injury 
in  30  percent  of  the  684  external  injury 
cases  in  the  TBI  Model  Systems 
datebase  (a  higher  frequency  due.  in 
part,  to  the  uihan  setting  of  one  of  the 
TBI  Model  Systems).  The  frequency  of 
violence  as  a  cause  of  TBI.  in  part,  can 
be  attributed  to  the  fact  that  the 
individuals  most  likely  to  sustain  TBI 
(i.e..  males  under  age  18)  are  also  those 
most  likely  to  be  involved  in  crimes  and 
violence.  The  increase  in  violence  as  a 
cause  of  brain  injury  may  have 
consequences  with  r^ard  to 
rehabilitation  costs,  treatment 
interventions  and  long-term  outcomes. 
For  example,  individuals  with  violence- 
related  injuries  show  more  difficulties 
with  community  integration  skills  one 
year  following  injury,  which  evidences 
itself  in  areas  of  social  integration  and 
productivity.  Further  research  is  needed 
to  examine  whether  individuals  who 
sustain  a  TBI  as  a  result  of  violence 
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requite  specialized  rehabilitation 
interventions. 

Priority  2 

The  Secretary  will  establish  Model 
Systems  TBI  R&D  projects  for  the 
purpose  of  demonstrating  a 
comprehensive,  model  system  of  care 
for  individuals  with  TBI,  involvii^  all 
necessary  and  appropriate  disciplines. 
An  R&D  project  must: 

(1)  Investigate  the  efficacy  of 
alternative  methods  of  service  delivery 
interventions  after  inpatient 
rehabilitation  discharge  and  after  other 
post-acute  treatment  pathways  when 
applicable; 

(2)  Identify  and  evaluate 
interventions,  including  those  utilizing 
emerging  technolo^,  that  can  improve 
vocational  outcomes  and  community 
integration: 

(3)  Develop  key  predictors  of 
rehabilitation  outcome,  including 
subjective  well-being,  at  hospital 
discharge  and  at  long-term  follow-up; 

(4)  Determine  the  relationship 
between  cost  of  care,  specific  treatment 
interventions,  and  functional  outcomes; 
and 

(5)  Examine  the  implications  of 
violence  as  a  cause  of  TBI  on  treatment 
interventions,  rehabilitation  costs,  and 
long-term  outcomes. 

In  carrying  out  these  purposes,  the 
R&D  Systems  project  must: 

•  Participate  in  clinical  and  systems 
analysis  studies  of  the  traumatic  brain 
injury  model  system  by  collecting  and 
contributing  data  on  patient 
characteristics,  diagnoses,  causes  of 
injury,  interventions,  outcomes,  and 
costs  to  a  uniform,  standardized 
national  data  base  as  prescribed  by  the 
Secretary: 

•  Consider  collaborative  projects  with 
other  model  systems;  and 

•  Coordinate  research  efibrts  with 
other  NIDRR  grantees  that  address  TBI- 
related  issues. 

Invitational  Priority.  The  Secretary  is 
particularly  interestCKl  in  applications 
that  address  the  following  invitational 
priority  within  this  absolute  priority. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  an  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications.  The  invitational  priority  is 
for  projects  that  include,  in  addition  to 
comprehensive  inpatient  rehabilitation, 
alternative  pathways  of  post-acute 
treatment  such  as  skilled  nursing 
facilities,  subacute  rehabilitation 
facilities,  and  home  care. 


RehabiHUtion  Reaeardi  and  Training 
Center*  (RRTCs) 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awanis  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

DeecriptioB  of  the  Kehalnlitatioii 
Research  and  Traiaiag  Cento-  Program 

RRTCs  are  operated  in  collaboration 
with  inMitutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
provides  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  to  alleviate  or 
stabilize  disabling  conditions,  and  to 
promote  mAy'i""m  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 


research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providera,  individuals  Mrith  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

im)RR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 

Appucants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  tUb  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowrledga  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General 

The  following  requirements  apply  to 
these  RRTCs  pursuant  to  the  priorities 
unless  noted  otherwise: 

Each  RRTC  must  conduct  an 
integrated  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  a 
coordinated  and  advanced  program  of 
training  in  rehabilitation  research, 
including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 

Each  RRTC  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowled^.  They  must  publish  all 
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materials  for  dissemination  or  training 
in  alternate  formats  to  make  them 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers,  in 
planning  and  implementing  the  research 
and  training  programs,  in  interpreting 
and  disseminating  die  research  findings, 
and  in  evaluating  the  Center. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  3:  Effective  Interventions  for 
Children  and  Youth  With  Disabilities 
WTho  Exhibit  Severe  Problem  Behaviors 

Background 

In  recent  years  researchers  have 
focused  on  the  application  of  non- 
aversive  approadies  to  reduce  and 
eliminate  severe  problem  behaviors 
(SPBs)  exhibited  by  children  and  youth 
with  disabilities.  This  has  been  the  case 
because  of  ethical  concerns  about 
aversive  interventions  expressed  by 
disability  professionals,  parents,  and 
advocates,  as  well  as  research  findings 
which  indicate  that  aversive 
interventicms  are  largely  ineffective  in 
eliminating  or  reducing  SPBs  over  an 
extended  period  of  time.  Because  of 
their  disruptive  nature,  SPBs  such  as 
phjrsical  aggression,  self-injury, 
violence,  and  property  destruction  are 
among  the  primary  obstacles  to  fiill 
inclusion  of  children  and  youth  with 
disabilities  in  age-appropriate 
community-based  activities  and  regular 
education  settings.  School  and 
community-based  program  personnel 
need  effective  methods  to  rediice  and 
eliminate  SPBs  in  order  to  provide  these 
children  and  youth  with  disabilities 
with  opportunities  to  leam,  play,  and 
work  with  their  non-disabled  peers. 

Previous  research  in  this  area  has 
improved  our  understanding  of  the  early 
indicators  of  SPBs.  For  example, 
children  with  disabilities  who  display 
minor  self-injurious  behavior  during  the 
preschool  years  are  strong  candidates  to 
exhibit  more  SPBs  within  two  years 
(Hall,  S.,  "Early  Intervention  of  Self- 
injurious  Behavior  in  Young  Children 
with  Intellectual  Disabilities: 
Naturalistic  Observation,"  Presented  at 
the  Annual  Meeting  of  the  American 
Associatfon  of  Mental  Retardation,  San 
Francisco,  June,  1995).  Further  research 


is  needed  on  how  severe  problem 
behavior  patterns  develop  and  whether 
early  intervention  efforts  can  reduce, 
and  perhaps  prevent,  SPBs. 

Preliminary  research  has  also 
indicated  that  problem  behaviors  can  be 
reduced  by  imderstanding  the 
antecedents  to  and  function  of  the 
behavior.  Accordingly,  children  and 
youth  with  disabilities  who  exhibit 
SPBs  may  be  able  to  leam  to  self- 
manage  their  problem  behaviore. 

While  there  are  encouraging 
indications  that  non-aversive 
approaches  can  be  effective  in  reducing 
and  eliminating  SPBs,  there  is  a  need  to 
develop  effective  interventions  that  can 
be  maintained  over  extended  periods  of 
time.  Treatments  of  self-injurious 
behaviors  are  particularly  problematic 
in  regard  to  long-term  effactiveness. 
Research  has  shown  that  children  who 
exhibit  self-injurious  behaviors,  even 
after  intmsive  non-aversive  treatment 
programs,  may  revert  to  self-injury  at 
high  rates  within  a  few  months  of 
intervention  (Duruid,  V.M.,  et  al.,  "The 
Course  of  Self-injuriotis  Behavior 
Among  People  with  Autism."  Paper 
presented  at  the  Annual  Meeting  of  the 
Berkshire  Association  for  Behavior 
Analysis  and  Therapy,  Amherst,  MA. 
1995). 

Information  from  functional 
assessments  can  be  used  to  develop 
educational  plans  and  address  * 

inappropriate  behavior.  Functional 
assessment  is  the  general  label  assigned 
to  describe  a  set  of  processes  (e.g., 
interviews,  rating,  rating  scales,  direct 
observations,  and  systematic 
experimental  analyses  of  specific 
situations)  for  defining  the  events  in  an 
environment  that  reliably  predict  and 
maintain  behaviors.  More  research 
needs  to  be  done  in  order  to  expand  the 
application  of  functional  assessments 
with  children  and  youth  with 
disabilities  viixo  exhibit  severe  problem 
behaviors. 

Under  normal  drtmmstances, 
children  and  youth  with  disabilities 
who  exhibit  SPBs  in  school  and  the 
community  are  also  exhibiting  these 
behaviors  at  home.  In  order  for  non- 
aversive  approaches  to  be  implemented 
consistently  across  environments, 
parents  and  other  caregivers  must  not 
only  consent  to  the  approach,  but  alao 
be  capable  of  implementing  the 
approach  efiiactively  in  the  home 
environment  The  non-aversive 
strategies  that  are  developed  must  be 
compatible  widi  the  home  environment, 
and  take  into  account  providing  parents 
and  guardians  with  the  skills  they  need 
to  implement  the  program  effectively. 


Priority  3 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  providing  school  and 
community-based  program  personnel 
with  efiiactive  methods  to  reduce  and 
elimuoate  SPBs  in  children  and  youth 
with  disabilities.  The  RRTC  shall: 

(1)  Develop  and  evaluate  non-aversive 
interventions  that  reduce  and  eliminate 
severe  behavior  problems  exhibited  by 
children  and  youth  with  disabilities; 

(2)  Investigate  the  etiology  of  SPBs  for 
the  purpose  of  developing  prevention 
tmd  early  intervention  strategies: 

(3)  Investigate  the  durability  and 
maintenance  of  effective  non-aversive 
interventions; 

(4)  Investigate  the  effectiveness  of 
self-management  strategies; 

(5)  Develop  and  evaluate  functional 
assessments  to  address  SPBs  in 
educational  and  community-based 
settings; 

(6)  Develop  materials  and  provide 
training  to  educators,  community-based 
program  personnel,  parents,  and 
caregivers  who  address  SPBs;  and 

(7)  Develop  and  disseminate 
informational  materials  and  provide 
technical  assistance  to  local  and  State 
educational  agencies  to  address  SPBs. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall  disseminate 
materials  and  coordinate  training 
activities  with  rriated  projects 
supported  by  the  Office  of  Special 
Education  Programs,  includLog  the 
Regional  Resource  Centers  and  Parent 
Infonnation  Centere. 

Priority  4:  Aging  With  Spinal  Cord 
Injiuy 

Background 

While  the  mortality  rate  of  persons 
who  experience  a  spinal  cord  injury 
(SQ)  and  r^ted  conditions  has 
improved  maikedly.  life  expectancy 
estimates  are  still  well  below  normal 
(DeVivo,  M.  and  Stover,  S.,  "Long-term 
Stirvival  and  Causes  of  Deadi,"  in 
Spinal  Cord  Injury:  Clinical  Outcomes 
from  the  Model  Systems,  Aspen 
Publications,  Gaithersburg,  Maryland, 
1995).  Estimates  of  spinal  cord  injury 
prevalence  in  America  range  from 
180,000  to  250,000  with  between  7.000 
and  10,000  new  spinal  cord  injuries 
each  year  (National  Spinal  Coid  Injury 
Statistical  Center,  The  Univenity  of 
Alabama  at  Birmingham,  1995).  One  of 
four  individuals  who  previously 
sustained  a  spinal  cord  injury  is  now  at 
least  20  years  post-onset.  The  average 
age  of  a  SCI  survivor  is  now  about  48 
yaara  and  about  20  percent  of  SQ 
survivors  are  over  age  60. 

Many  SQ  survivors  develop  new 
medical,  functional,  and  psychcrfogical 
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problems  that  threaten  their 
independence.  In  addition,  many 
experience  job  loss,  barriers  to  accessing 
proper  health  maintenance  and 
caregiver/personal  assistance  services, 
loss  of  financial  assistance,  and 
economic  hardship.  Persons  aging  with 
SQ  are  susceptible  to  multiple  health 
maintenance  problems  including,  but 
not  limited  to,  cardiovascular  problems, 
urinary  tract  infections,  pressure  sores, 
hypertension,  fractures,  blood  in  the 
urine  or  bowel  problems,  and  diabetes 
(Whiteneck,  G.(Ed.),  Aging  with  a  Spinal 
Cord  Injury,  1992).  The  leading  medical 
cause  of  death  and  further  disability  that 
affects  people  with  SQ  is  now 
premature  cardiovascular  disease  of  the 
atherosclerotic  kind.  Whiteneck.  using 
data  from  England,  found  that 
cardiovascular  disease  is  now  tied  with 
genito-urinary  problems  as  the  leading 
cause  of  death  in  people  agiiu  with  SCI. 

Individuals  aging  with  a  SO  also 
experience  complications  as  a  result  of 
osteoporosis  and  lower  extremity 
fractures  (Garland,  D.E.,  "Bone  Mineral 
Density  about  the  Knee  in  SQ  Patients 
with  Pathological  Fractures," 
Contempomry  Orthopaedics,  1992  and 
Garland,  D.E.,  "Osteoporosis  Following 
Sa."  Journal  of  Orthopaedic  Research, 
1992).  Garland  discovered  a  high 
prevalence  of  carpal  tunnel  syndrome, 
which  increased  with  the  length  of  time 
after  injury.  In  addition,  Sie  found  an 
increased  prevalence  of  general  upper 
extremity  pain  and  shoulder  pain  with 
time  since  injury  in  both  paraplegic  and 
tetraplegia  individuals  (Sie.  I.,  "Upper 
Extremity  Pain  in  the  Post- 
Rehabilitation  SO  Injured  Patient." 
Archi^fes  of  Physical  Medicine  and 
Rehabilitation,  1992).  Shoulder  pain 
occurs  in  about  50  percent  of  people 
writh  paraplegia  secondary  to  prolonged 
wheelchair  use.  Pain,  fatigue  and 
weakness  are  also  conmionly  reported 
but  accommodations  for  them  are  poorly 
understood. 

The  1996  SO  Model  Systems  Annual 
report  shows  employment  peaking  at  39 
percent  at  fifteen  years  after  injury  and 
at  38.4  percent  at  20  years  after  injury. 
Interventions  are  needed  to  maintain  the 
employment  status  of  people  aging  with 
SO  anid  prevent  job  loss  due  to 
premature  aging  effects.  In  addition, 
further  research  is  needed  to  determine 
the  changes  in  functional  ability  to 
perform  activities  of  daily  living  (ADL) 
and  work. 

As  people  age  and  their  functioning 
changes,  the  need  for  assistance  from 
others  (i.e.,  family,  friends,  and  paid 
caregivers)  increases.  Strategies  to  best 
assist  the  caregiver,  in  turn,  to  help  the 
person  who  is  aging  with  SO  need  to  be 
developed.  Moreover,  there  is  no 


"typical"  caregiver;  some  are  spouses, 
some  are  parents,  and  some  are 
children.  Fifty  percent  of  people  with 
SCI  receive  help  exclusively  from  their 
families,  and  an  additional  19  percent 
receive  substantial  help  from  their 
families.  Living  with  family  is  the  most 
frequently  reported  living  situation, 
occurring  in  over  90  percent  of  cases 
(Nosek,  M.A.,  "Personal  Assistance:  Key 
to  Maintaining  Ability  of  Persons  with 
Physical  Disabilities,"  Applied 
Rehabilitation  Counselor,  Vol.  21, 
1990). 

Declining  or  unstable  support  systems 
for  people  aging  with  SO  are  also  a 
major  concern.  Since  parents  of  aging 
SO  individuals  are  often  elderly,  they 
are  also  at  risk  of  poor  health  or  death. 
Spousal  support  providers  may 
experience  "bum-out"  and  stress,  or 
develop  health  problems.  There  are  few 
alternatives  to  the  informal  support 
system.  As  individuals  with  SCI  age. 
access  to  proper  health  care,  especially 
with  the  growing  trend  toward  managed 
care,  is  becoming  a  bigger  problem. 
There  is  need  for  research  on 
maintaining  independence  in  the 
community  for  people  aging  with  SO 
through  both  the  informal  and  formal 
systems  of  care. 

Psychological  well-being  for 
individuals  aging  with  SO  is  also  of 
major  concern.  Depression  is  a  very 
important  issue  requiring  additional 
study  because  of  its  bearing  on  quality 
of  life,  its  importance  for  overall  health, 
and  its  relationship  to  suicide  (Schulz, 
R.,  "Long  Term  Adjustment  to  Physical 
Disability:  The  Role  of  Social  Support 
Service  of  Control  and  Self  Blame," 
Journal  of  Personality  and  Social 
Psychology.  5.  pgps.  1162-1172. 1985). 
The  research  indicates  that  over  40 
percent  of  people  who  have  sustained 
functional  changes  as  a  consequence  of 
aging  with  SO  show  high  leveis  of 
distress  and  depression.  Pilot  data  on 
treatment  are  available  from  the  NIDRR- 
funded  centers,  but  a  full  treatment 
procedure  for  stress  and  depression 
needs  to  be  developed. 

A  significant  trend  over  time  has  been 
obsOTved  in  the  racial  distribution  of 
persons  in  the  SO  Model  Systems 
database.  Among  persons  injured 
between  1973  and  1978.  77.5  percent  of 
persons  in  the  database  were  Caucasian. 
13.6  percent  were  African-American, 
and  6  percent  were  Hispanic.  Among 
those  injured  since  1990.  55.2  percent 
were  Caucasian.  29  percent  were 
African- American,  and  12.8  percent 
were  Hispanic  ("Spinal  Cord  Injury. 
Facts  and  Figures  at  a  Glance."  National 
Spinal  Cord  Injury  Statistical  Center. 
Univeisity  of  Alabama  at  Birmingham, 
July,  1996).  This  increase  in  incidence 


of  SO  among  persons  from  minority 
backgrounds  is  accompanied  by 
research  at  the  current  RRTC  on  Aging 
with  SCI  indicating  that  people  from 
minority  backgrounds  experience 
different  long-term  consequences  from 
SCI. 

Priority  4 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  conducting  research 
on  rehabilitation  techniques  that  assist 
individuals  aging  with  SO  to  maintain 
employment  and  independence  in  the 
commimity.  The  RRTC  shall: 

(1)  Identify,  develop,  and  evaluate 
interventions  to  address  health 
maintenance  issues,  and  prevent  and 
treat  secondary  conditions  for 
individuals  aging  with  SO: 

(2)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  that  will  assist 
individuals  aging  with  SCI  to  maintain 
employment  and  to  cope  with  changes 
in  functional  abilities  and  ADL; 

(3)  Investigate  how  formal  and 
informal  systems  of  care  could  be 
improved  to  address  the  impact  of 
problems  associated  with  long-term  care 
givers  and  personal  service  assistants; 

(4)  Develop  a  better  understanding  of 
the  natural  course  of  SCI  as  persons  age 
and  develop  regimens  to  minimize  or 
take  account  of  the  impacts  of  aging 
wiUi  SO;  and 

(5)  Develop  materials  and  a  program 
of  information  dissemination  and 
training  for  individuals  aging  with  SO. 
their  families,  service  providers  and 
educators  that  will  assist  them  to 
understand  the  natural  course  of  SO  as 
persons  age. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 

•  Emphasize  the  needs  of  persons 
from  minority  backgrounds;  and 

•  Coordinate  with  all  other  relevuit 
SO  research  and  demonstration 
activities,  including  those  sponsored  by 
the  National  Center  on  Medical 
Rehabilitation  Research,  the 
Rehabilitation  Services  Administration, 
Paralyzed  Veterans  of  America.  National 
Spinal  Cord  Injury  Association  and 
NIDRR-funded  SO  projects. 

Knowledge  Diaaeminatioa  and 
Utilization  Prajecta 

Authority  for  the  D&U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  of  the  Reh^ilitation  Act  of  1973. 
as  amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higjier  education  and  Indian  tribes  or 
tribal  organizations.  Under  the 
regulations  for  thia  program  (see  34  CFR 
355.32),  the  Secretary  may  establish 
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research  priorities  by  reserving  funds  to 
support  particular  research  activities. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  ordy  applications  that 
meet  this  absolute  priority: 

Priority  5:  Improving  the  Utilization  of 
Existing  and  Emerging  Rehabilitation 
Technology  in  the  State  Vocational 
Rehabilitation  Program 

Background 

One  of  the  more  persistent  issues  in 
the  rehabilitation  of  individuals  with 
disabilities  has  been  maximizing  the  use 
of  existing  and  emerging  rehabilitation 
technology  in  the  service  settings  of  the 
State  Vocational  Rehabilitation  (VR) 
programs.  As  defined  in  Section  7(13)  of 
the  Rehabilitation  Act.  as  amended 
(Act),  rehabilitation  technology  means 
"the  systematic  application  of 
technologies,  engineering 
methodologies,  or  scientific  principles 
to  meet  the  needs  of  and  address  the 
barriers  confit}nted  by  individuals  with 
disabilities  in  areas  which  include 
education,  rehabilitation,  employment, 
transportation,  independent  living  and 
recreation"  and  includes  "rehabilitation 
engineering,  assistive  technology 
devices,  and  assistive  technology 
services."  Under  Section  101(a)(5)(C)  of 
the  Act,  designated  VR  agencies  must 
describe  in  their  State  plan  how  the 
State  will  provide  a  broad  range  of 
rehabilitation  technology  services  at 
each  stage  of  the  rehabilitation  process. 
As  appropriate,  rehabilitation 
technology  services  are  provided  to 
individuals  with  disabilities  served  by 
State  VR  programs  under  an 
Individualizeid  Written  Rehabilitation 
Program. 

Rehabilitation  technology,  and 
information  about  rehabilitation 
technology,  is  generated  by  a  variety  of 
sources  including,  but  not  limited  to, 
NIDRR-funded  Rehabilitation 
Engineering  and  Research  Centers,  the 
Assistive  Technology  program  funded 
under  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988,  ABLEDATA. 
the  Department  of  Veteran's  Affairs 
Research  and  Development  projects,  and 
manufacturers  in  the  private  sector. 
While  many  of  these  sources  may 
undertake  dissemination  activities,  too 
often  rehabilitation  counselors  and 
related  vocational  rehabilitation  service 
providers  are  unawcu«  of  existing  or 
emerging  rehabilitation  technologies, 
resulting  in  a  number  of  problems  for 


clients  of  the  State  vocational 
rehabilitation  system. 

The  provision  of  inappropriate 
rehabilitation  technology  can  result  in 
nonuse.  The  nonuse  of  a  device  may 
lead  to  decreases  in  functional  abilities, 
freedom,  and  independence.  On  a 
service  delivery  level,  device 
abandonment  represents  ineffective  use 
of  limited  funds  by  Federal,  State,  and 
local  government  agencies,  insurers,  and 
other  provider  organizations  (Phillips, 
B.  and  Hongxin,  Z.,  "Predictors  of 
Assistive  Technology  Abandormient," 
Assistive  Technology,  Vol.  5,  No.  1,  pg. 
36, 1993). 

If  vocational  rehabilitation  personnel 
are  unfamiliar  with  an  emerging 
technology,  thefr  clients  are 
disadvantaged  by  not  having  access  to 
recent  developments  in  the  field.  These 
developments  may  be  more  effective 
and  economical  than  existing 
rehabilitation  technology.  Because  of 
the  costs  that  can  be  involved,  the 
decision  to  utilize  a  particular 
rehabilitation  technology,  even  if  the 
technology  is  outdated,  c^  be  difficidt 
to  reverse  or  modify. 

Information  barriers  related  to 
rehabilitation  technology  also  apply  to 
secondary  students  with  disabilities 
who  increasingly  complete  their 
education  with  the  help  of  assistive 
devices  (Everson,  J.,  "Using  Person- 
centered  Planning  Concepts  to  Enhance 
School-to-Adult  Life  Transition 
Planning,"  Journal  of  Vocational 
Rehabilitation,  Vol.  6, 1996).  In  order  to 
ensure  their  continued  access  to 
technical  accommodation  as  part  of 
their  transition  to  employment  and 
independent  living,  special  education 
and  vocational  rehabilitation  personnel 
involved  in  their  transition  must  have 
proper  training  and  access  to  current 
information. 

Assigning  inappropriate  or  otitdated 
rehabilitation  technology  to  consumers 
can  be  avoided  if  vocational 
rehabilitation  personnel  are  provided 
with  comprehensive  and  current 
information  on  existing  and  emerging 
rehabilitation  technology.  Rehabilitation 
counselors  and  related  vocational 
rehabilitation  service  providers  gain 
access  to  information  about 
rehabilitation  technology  from  various 
sources  including,  but  not  limited  to, 
their  pre-service  and  in-service  training, 
memberships  in  professional 
organizations,  conferences,  and  more 
recenUy  through  the  information 
superhighway.  Because  the  field  of 
rehabilitation  technology  is  developing 
rapidly,  and  because  it  is  a  technically 
diverse  and  complex  field,  it  has  been 
a  challenge  for  rehabilitation  personnel 
development  programs  to  keep  pace 


ivith  rehabilitation  technology.  There  is 
a  growing  need  for  dissemination  of 
information  about  rehabilitation 
technology,  including  the  development 
of  pre-service  and  in-service  resources, 
in  order  to  promote  improved 
rehabilitation  professional  training  on 
rehabilitation  technology. 

Priority  5 

The  Secretary  will  establish  a 
knowledge  dissemination  and 
utilization  project  for  the  purpose  of 
improving  the  ability  of  rehabilitation 
professionals  to  more  effectively  use 
rehabilitation  technology  in  providing 
services  to  individuals  through  the  State 
VR  Serviced  program.  The  D&U  project 
must: 

(1)  Evaluate  the  pre-service  and  in- 
service  rehabilitation  professional 
training  materials  that  address 
rehabilitation  technology  and  identify 
strengths  and  deficiencies  in  those 
materials: 

(2)  Based  on  this  evaluation,  develop 
training  materials  that  will  improve  the 
abilify  of  rehabilitation  counselors  and 
related  professionals  to  utilize  existing 
and  emerging  rehabilitation  technology: 

(3)  Disseminate  these  materials  to  pre- 
service  and  in-service  rehabilitation 
professional  training  programs; 

(4)  As  needed,  provide  technical 
assistance  to  these  pre-service  and  in- 
service  training  programs  to  mMirimiyjt 

the  use  of  the  materials:  and 

(5)  Using  a  variety  of  strategies, 
disseminate  information  about  existing 
and  emerging  rehabilitation  technology 
to  rehabilitation  coimselors,  special 
educators  involved  with  the  transition 
of  secondary  students,  and  related 
rehabilitation  professionals. 

In  carrying  out  the  purposes  of  the 
priority,  the  DftU  project  must: 

•  Coordinate  with  the  Assistive 
Technology  projects  to  avoid 
duplication  of  effort; 

•  Develop  information  about  existing 
and  emerging  rehabilitation  technology 
from  a  wide  variety  of  sources;  and 

•  On  a  regular  basis,  update  the 
information  and  materials  that  are 
developed. 

APPUCABLE  PROGRAM  REGUI>T10NS:  34 
CFR  Parts  350.  351.  and  352.  Program 
Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.133A,  Research  and 
Demonstration  Projects,  84.133B, 
Rehabilitation  Research  and  Training  Center 
Program,  84.133D,  Knowledge  DisMmination 
and  Utilization  Program) 
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Dated:  May  6. 1997. 
Judith  E.  Heiimann, 

Assistant  Secretary  for  Special  Education  and 
Behabilitative  Services. 
(FR  Doc  97-12259  Filed  5-8-97;  8:45  am] 
■■jjNO  coot  woo  ot-» 

DEPARTMENT  OF  EDUCATION 

ICFDA  Not.:  84.133A,  84.133B,  and  S4.1330] 

Offlcs  Of  Spedai  Education  and 
RahabiHtatlva  Sarvioes.  National 
InsWula  on  Disability  and 
Rahabilitatfon  Raiaareh;  Notica 
invWng  Applications  for  Now  Awards 
Undar  Cartain  Programs  for  Fiscal 
Yaar 1997 

NOTE  TO  APPLICANTS:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  imder  these 
competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 


these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations: 

The  Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  era  Parts  74.  75.  77,  80.  81. 82.  85. 
and  86;  and  the  following  program 
regulaticms: 

(a)  Research  and  Demonstration 
Projects  (RB-Dh-SA  CFR  Parts  350  and 
351; 

(b)  Knowledge  Dissemination  and 
Utilization  Program  ID&Vh-ZA  Cra 
Parts  350  and  355;  and 

(c)  Rehabilitation  Research  and 
Training  Centers  (RRTCs)—34  CFR  Parts 
350  and  352. 

Program  Title:  Research  and 
Demonstration  Projects 
CFDA  Number:  84.133A 
Purpose  of  Program:  The  Research 
and  Demonstration  Projects  program  is 
designed  to  support  discrete  research, 
demonstration,  training,  and  related 
projects  to  develop  methods, 
procedures,  and  technology  that 
maximize  the  full  inclusion  and 
integration  into  society,  independent 
Uving,  employment,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
those  with  the  most  severe  disabilities. 
In  addition,  the  R&D  program  supports 
discrete  research,  demonstration,  and 
training  projects  that  specifically 
address  the  implementation  of  Titles  I, 
m.  VI,  Vn,  and  Vm  of  the  Rehabilitation 


Act.  with  emphasis  on  projects  to 
improve  the  effectiveness  of  these 
programs  and  to  meet  the  needs 
described  in  State  Plans  submitted  to 
the  Rehabilitation  Services 
Administration  by  State  vocational 
rehabilitation  agencies.. 

Eligible  Applicants 

Parties  eligible  to  apply  for  grants 
under  this  program  are  public  and 
private  nonprofit  and  for-profit  agencies 
and  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations. 

Progran  Authority:  29  U.S.C  761a  and 
762. 

Program  Title:  Knowledge 
Dissemination  and  Utilization  Program  . 

CFDA  Number:  84.133D 

Purpose  ofProffnm:  The  Knowledge 
Dissemination  and  Utilization  is 
designed  to  support  activities  that  will 
ensure  that  rehabilitation  knowledge 
genoated  from  projects  and  centers 
funded  by  NIDRR  and  from  other 
sources  is  fully  utilized  to  improve  the 
lives  of  individuals  with  disabilities  and 
their  families. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  imder  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a  and 
762. 
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APPUCATKDN  NOTICE  FOR  FISCAL  YEAR  1 997— RESEARCH  AND  DEMONSTRATION  PROJECTS,  CFDA  NO.  84.133A, 

Knowledge  Dissemination  AND  Utilization  Program,  CFDA  NO.  84.1 33D 


Fund|ng 
priofity 


Bum  Injury  Rehabiitation  Model  System  84.133A  „ 

Traumatic  Brain  Injury  Model  Systems  84.1 33A _ - _.-. 

lnV)fDving  the  Utilization  of  Rehabilitation  Technotogy  in  Rehabilitation  84.1330 


DeadNnefor 
transmittai  of 
applications 


6123^7 
6mi97 
6/23/97 


Estimated 

number  of 

awards 


Maximum 

award  amount 

(per  year  in 

doNars)* 


295.000 
345,000 
500.000 


Proiect 

penod 

(months) 


60 

Up  to  60' 

60 


•NoteiV  The  Secretary  wil  'reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  fundkig  level  that  exceeds  the 
stated  maximum  award  amount  (See  34  CFR  7S.104(b)).  .  ^  ^    r.  .  «       _-^~.ik-  h^^  „-«,  »f  h^ 

"  Note  2:  Applicants  should  subrni  proposste  covering  a  60  month  proiect  period.  The  Secretary  wiU  assess,  Amrxj  tf>ettnrd  yearrt  the 
project  periodTwhettWf  the  model  as  dncribed  in  the  TBI  Model  SyatemsTriorSy  is  the  most  appropriate  approadi  anaj*I»e^«[.^^^ 
KSd^ihSernodel  Based  on  this  deternination  the  Secretary  wil  determine  whrt^ 


Research  and  Demonstration  Projects 
and  Knowledge  Dissemination  and 
Utilization  Program  Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  the  R&D  and  D&U 
programs. 

(a)  Potential  Impact  of  Outcomes: 
Importance  of  Program  (Weight  3.0). 


The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adequately  defined; 


(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 


(b)  Potential  Impact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only); 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  only);  and 

(5)  There  is  likely  to  be  widespread 
dissemination  of  the  results,  in  a  usable 
and  effective  manner,  to  all  appropriate 
target  populations,  including 
individuals  with  disabilities  and  their 
family  members. 

(c)  Probability  of  Achieving  Proposed 
Outcomes;  Program/  Project  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  soimd  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development/demonstration  activities 
only); 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/  demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  syst«n  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  hi^  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only); 


(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only);  and 

(14)  The  materials  to  be  used  in  the 
project  and  the  materials  to  be 
disseminated  are  likely  to  be  in  formats 
that  are  accessible  to  the  appropriate 
populations. 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered: 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  frt>m  persons  who  are 
members  of  groups  that  traditionally 
have  been  imderrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Womm; 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Wei^t  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  llie  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  h4anagement:  Plan 
of  Operation  (Weight  2.0).  Tlie  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s); 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effiactive;  and 


(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
plaimed  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  fecilities  is  evident. 

(h)  Program/Project  Management: 
(Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 


(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
projects(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Program  Title:  Rehabilitation 
Research  and  Training  Centers 

CFDA  Number:  84.133B 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  of 
research  on  disability  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabilities.  RRTCs  provide  training  to 
service  providers  at  the  pre-service,  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quality 
and  effectiveness  of  rehabilitation 
services.  Tliey  also  provide  advanced 
research  training  to  individuals  with 
disabilities  and  those  from  minority 
backgrounds,  engaged  in  research  on 
disability  and  rehabilitation.  RRTCs 
serve  as  national  and  regional  technical 
assistance  resources,  and  provide 
training  for  service  providers, 
individuals  with  disabilities  and 
families  and  representatives,  and 
rehabilitation  researchers. 
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APPUCATION  NOTICE  FOR  FISCAL  YEAR  1997  REHAHUTATION  RESEARCH  AND  TRAINING  CENTERS  CFDA  NO.  84.1338 


Im 


Funding  prkxity 


Elfective  Interventions  for  ChHdren  and  Youth  Who  Exhibit  Severe  Probtem  Be- 
haviors   

Aging  with  Spinal  Cord  Injury - ~ 


Deadline  for 
transmittal  of 
applications 


6/23«7 
6/23/97 


Estimated 

number  of 

awards 


Maximum 

award  amount 

(per  year  in 

doliiars)* 


600,000 
650.000 


Project  pe- 
riod 
(months) 


60 
60 


^SSS^n^S^^^'^M^^^xMl  consideration  or  evaluation  any  applicalion  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  (See  34  CFR  75.104(b)). 


Selection  Criteria 

The  Secretary  uses  the  following 
selection  ciiteiia  to  evaluate 
applications  under  this  program. 

(a)  Relevance  and  importance  of  the 
research  program  (20  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activities  are 
res(K)nsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  popidation  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  research  design  (35 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 


(1)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literat\ire  review  is  appropriate 
and  indicates  familiarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant; 

(iii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  efiiective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected;  and 


(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  future 
research,  including  generation  of  new 
hypotheses  where  applicable. 

(c)  Quality  of  the  training  and 
dissemination  program  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups;  the  proposed 
training  materials  and  methods  are 
appropriate;  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  The  proposed  plan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  training  in  rehabilitation 
research; 

(ii)  Training  rehabilitation  service 
personnel  and  other  appropriate 
individuals  to  improve  practitioner 
skills  based  on  new  knowledge  derived 
from  research; 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
individuals  with  disabilities,  parents, 
and  others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers; 

(v)  Dissemination  of  research  findings 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
materials  and  telecommunications. 

(vi)  Widespread  dissemination  of 
findings  and  other  appropriate  materials 
to  providera  of  rehabilitation  and  other 
relevant  services  to  individuals  with 
disabilities,  family  members  of 
individuals  with  disabilities,  and  other 


authorized  representatives,  advocates, 
and  organizations  that  provide 
information  and  support  to  individuals 
with  disabilities  and  their  families;  and 

(vii)  Dissemination  of  research 
findings  and  other  materials  in 
appropriate  formats  and  accessible 
media  for  use  by  individuals  with 
various  disabilities. 

(d)  Quality  of  the  organization  and 
management  (20  points).  The  Secretary 
reviews  each  application  to  determine 
the  degree  to  which — 

(1)  The  staffing  plan  for  the  Center 
provides  evidence  that  the  project 
director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping 
conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center; 

(5)  The  proposed  relationships  with 
Federal.  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consumera 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 


the  host  institution  and  opportunities 
for  interdisciplinary  activities  and 
collaboration  with  other  institutions  and 
organizations;  and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished. 

Eligible  Applicants 

Institutions  of  higher  education  and 
public  or  private  agencies  and 
organizations  collaborating  with 
institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Program  Aathority:  29  U.S.C.  762. 
Instractioiis  for  Application  NairatiTe 

The  Secretary  strongly  reconmiends 
that  applicants  include  a  one-page 
abstract  in  their  application.  The 
Secretary  strongly  recommends  that  the 
narrative  for  Research  and 
Demonstration  Projects  applications  and 
Knowledge  Dissemination  and 
Utilization  Program  applications  be 
limited  to  no  more  than  50  double- 
spaced,  typed  pages  (on  one  side  only), 
not  including  appendices.  The  Secretary 
strongly  recommends  that  the  narrative 
for  Rehabilitation  Research  and  Training 
Center  applications  be  limited  to  no 
more  than  100  double-spaced,  typed 
pages  (on  one  side  only),  not  including 
appendices.  These  recommended  page 
limits  apply  only  to  the  narrative  and 
not  to  the  abstract,  application  forms, 
assurances,  certifications  and 
attachments  to  those  forms,  assurances, 
and  certifications. 

Instructioiis  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  f  [Applicant  must 
insert  number  and  letter]),  Washington, 
DC.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  *  [Applicant  must 
insert  number  and  letter]).  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
StreeU,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 

following  as  proof  of  mailing- 


(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service.' 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotaK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number 
and  tide  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Forms  and  InstmctimM 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88)}  and  instructions. 

PART  0:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

PART  m:  Application  Narrative. 
Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Mattera:  and  Drug-Free 
Work-Place  Risquirements  (ED  Form  80- 
0013). 

Certifioition  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

Note:  ED  Form  GCS-014  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  Uie  Department 

Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I,  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 


Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an  * 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  APPUCATKMS  CONTACT:  The  Grants 
and  Contracts  Service  Team, 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202. 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher//gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Preffi  Aatkority:  29  U.S.C  760-762. 
Dated:  May  6. 1997. 
Jodith  E.  Henmann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1.  CAN  I  GET  AN  EXTENSION  OF  THE 
DUE  DATE? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Eegiilar.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for         » 
individual  applicants. 

2.  WHAT  SHOULD  BE  INCLUDED  IN  THE 
APPUCATION? 

The  application  should  include  a  project 
narrative,  vitae  of  key  persoimel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically      __  ■ 
pertinent  to  this  proposed  project  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 
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If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant 

3.  WHAT  FORMAT  SHOULD  BE  USED 
FOR  THE  APPUCATION? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Q>nsolidated  Application  Package. 

4.  MAY  I  SUBMIT  APPUCATIONS  TO 
MORE  THAN  ONE  NIDRR  PROGRAM 
COMPETITION  OR  MORE  THAN  ONE 
APPLICATION  TO  A  PROGRAM? 

Yes.  you  may  submit  applications  to  any 
program  for  which  they  are  respoiuive  to  the 
program  requirements.  You  may  submit  the 
««nrM>  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  WHAT  IS  THE  ALLOWABLE  INDIRECT 
COST  RATE? 


The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

An  applicant  for  a  project  in  the  R&D  or 
D&U  grant  programs  is  limited  to  the 
organization's  approved  indir^t  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

An  applicant  for  a  project  in  the  RRTC 
program  is  limited  to  an  indirect  cost  rate  of 
15  percent. 

6.  CAN  PROFTTMAKING  BUSINESSES 
APPLY  FOR  GRANTS? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  CAN  INDIVIDUALS  APPLY  FOR 
GRANTS? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  CAN  NIDRR  STAFF  ADVISE  ME 
WHETHER  MY  PROJECT  IS  OF  INTEREST 
TO  NIDRR  OR  LIKELY  TO  BE  FUNDED? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  HOW  DO  I  ASSURE  THAT  MY 
APPUCATION  WILL  BE  REFERRED  TO  THE 
MOST  APPROPIUATE  PANEL  FOR 
REVIEW? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  nun^r, 
including  alphabetical  code,  on  the  Standard 


Form  424,  and  including  a  project  title  that 
describes  the  project.  

10.  HOW  SOON  AFTER  SUBMimNG  MY 
APPUCATION  CAN  I  FIND  OUT  IF  IT  WILL 
BE  FUNDED? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date. 

Unsuccessful  applicants  generally  will  be 
notified  within  that  time  fame  as  well.  For 
the  purpose  of  estimating  a  project  start  date, 
the  applicant  should  estimate  approximately 
six  months  from  the  closing  date,  but  no  later 
than  the  following  September  30. 

11.  CAN  I  CALL  NIDRR  TO  FIND  OUT  IF 
MY  APPUCATION  IS  BEING  FUNDED? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  IF  MY  APPUCATION  IS 
SUCCESSFUL.  CAN  I  ASSUME  I  WILL  GET 
THE  REQUESTED  BUDGET  AMOUNT  IN 
SUBSEQUENT  YEARS? 

No.  Fimding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  WILL  ALL  APPROVED 
APPUCATIONS  BE  FUNDED? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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mSTRUCnONS  FOR  THE  8F  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheat  for  preapplications  and  applications  submitted 
f<x-  Federal  assistance.  It  will  be  used  by  Federal  affencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry: 


Item:  Entnr: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
Sute  if  applicable)  4  applicant's  control  number 
(ifappUeable). 

S.    SUte  use  only  (ifappUeable). 

4.  If  this  application  is  to  coatiBue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  prqjeet.  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

t.  Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— Continuation"  means  an  extension  for  an 
additional  fundinflMidget  period  for  a  pnqect 
with  a  pnqected  completion  date. 

'— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obUestion  or 
contingent  liability  fitHD  an  existing 
obligation. 

9.  Name  ef  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 


10.    Use  the  Catalog  of  Federal 

number  and  title  ti  the  program  under  which 
I  is  rsQuosted. 


11.    Rafter  a  brief  dsoeriptive  title  of  the  protfect.  if 
I  than  one  program  is  involved,  yea  should 
explanation  on  a  separate  sheet.  If 

(e.g.,  canstructien  or  real  property 

projects),  attach  a  map  shewing  project  lecatien. 
For  proappUcations,  use  a  separate  sheet  to 
provide  a  sufluiary  dsseriptien  of  this  prqject 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  dties). 

13.  Self-explanatory. 


14. 


16. 


16. 


17. 


18. 


List  the  applicant's  Congrcsaional  District  and 
any  District(s)  affKted  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  wUl  result  in  a  dollar 
change  to  an  existing  award,  indicate  oa/v  the 
amount  of  the  change.  For  decreases,  endoee  the 
amounts  in  parentheses.  If  both  basic  and 
aupplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  catefories  as  item  16. 


Applicanto  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
•nl^ieet  to  the  State  intergovernmental  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 


To  be  signed  by  the  authorised  rspresentative  of 
the  applicant  A  copy  of  the  governing  body's 
•nthorisatkn  fsr  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
■pplkaatrs  office.  (Certain  Federal  agencies  may 
reqoira  that  this  anthorisatisn  he  sribnutted  as 
partoftfaaapplkatien) 
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Public  reporting  burden  for  this  coHection  erf  infonnation  is  estimatad  to  vary  from  13  to  22  hours  par 
response,  with  an  averaoe  of  17.5  hours,  indudinfHhe  time  for  reviewiito  instructiorw.  seerching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  end  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  thia 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Dwision,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperworfc  fieduction  Project  1875-0102,  WasNngton.  D.C.  20603. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Instnctioos 


This  form  is  used  to  apply  to  indMdual  U.S. 
Deportment  of  Education  diacretionery  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.  Pay  attention 
to  eppNcabie  program  specific  irmructions,  if 
attached. 

AN  appKcanto  must  completo  Section  A  and 
provide  a  breakdown  by  the  eppKceble  budget 
categories  shown  in  lines  1-11. 

Unee  1-11.  edumne  (eMe):  For  eech  project 
year  for  which  fuiwling  is  requested,  show  the 
total  amount  requested  for  eech  applicable 
budget  category. 

Unas  t-1 1,  column  (f):  Show  the  mutti-year 
total  for  each  budget  category.  If  funding  is 
requested  for  only  orte  project  yeer,  leave  this 
column  blank. 

Una  12,  eokimns  teHe):  Show  the  total 
budget  request  for  eech  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):  Show  the  totel  amount 
requested  for  ell  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

If  you  are  required  to  provide  or  vokinteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project  these  shouki  be 
shown  for  eech  applicable  budget  category  on 
lines  1-1 1  of  Section  B. 


Unee  1-11.  columns  (aHe):  For  each  project 
year  for  which  matching  hjnds  or  oitiar 
contributions  are  provided,  show  the  tatti. 
contribution  for  eech  eppKcaWe  budget 


Unee  1-11,  eoiwnn  ffl:  Show  the  muW-year 
total  for  eech  hudgetcatogory.  If  non-Federal 
contributions  ars  provkled  for  only  one  year, 
leeve  this  cokam  blank. 

Una  12,  columne  toMe):  Show  the  total 
matching  or  other  contribution  for  eech  pieiect 


Une  12.  column  If):  Show  the  total  emount  to 
be  contrfcuted  for  eM  yeers  of  the  multi  year 
project.  If  non-Federal  contributions  are 
provkJed  for  only  orte  year,  leave  thia  space 
blenk. 

SectioiLC_dQttMcJkidgetJaiQaiiatiao 

Pay  tfn»irtn  *n 

JMHiirtiftw    if  «t«»rK»i« 

1.  ProvkJe  an  Itemised  budget  breekdown,  by 
project  yeer,  for  eech  budget  cetegory  Ksied 
in  Sectione  A  end  B. 

2.  If  applicable  to  this  progrem,  enter  tfte  type 
^  indirect  ratt  (provisMnal,  predetermined, 
finel  or  fixed)  that  wiN  be  in  effect  during 
the  fundmg  period,  bt  eddition,  enter  the 
estimated  amount  of  the  base  to  «vhich  the 
rato  is  applied,  and  the  total  indwect 


provide  the 


3.  If  appKceUe  to  thia  program, 
ratoandbaaeon 
calculated. 


4.  Provide  other  exptenstions  or  comments  you 
deem  necessary. 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  the 
U.S.  Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1820-0027. 
Washington,  D.C.  20503. 

Research  and  Demonstration  Projects 
(CFDA  No.  84. 133 A)  34  CFR  Parts  350  and 
351. 

Rehabilitation  Research  and  Training 
Cenfer(CFDA  No.  84.133B)  34  CFR  Parts  350 
and  352. 

Knowledge  Dissemination  and  Utilization 
Program  (CFDA  No.  84.133D)  34  CFR  Parts 
350  and  355. 

Aararances — Non-Construction  Program* 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will- be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  dociunents  related  to  the  a«vard:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900,  Subpart  F). 

6.  Will  comply  %vith  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  DC  of  the 


Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  %%  6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
SS  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290dd-3  and  290ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute{s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  D  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  fiederally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquiniid  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  use.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  f^erally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990:  (d) 


evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
undei^giound  sources  of  dirinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523):  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  comptonents  or  potential 
components  of  the  national  Mrild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended.  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie  ~ 

Applicant  Organization 

Date  submitted 

Certifications  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements 

Applicants  should  refer  to  the  regulations 
cited  below  to  determine  the  certification  to 
which  they  are  required  to  attest.  Applicanta 
should  also  review  the  instructions  for 
certification  included  in  the  regulations 
before  completing  this  form.  Signature  of  this 
form  provides  for  compliance  with 
certification  requirements  under  34  CFR  Part 
82.  "New  Restrictions  on  Lobbying."  and  S4 


CFR  Part  85,  "Government-wide  O^Mraient 
and  Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for  Drug- 
Free  Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  material  representation 
of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Education 
determines  to  award  the  covered  transaction, 
grant,  or  cooperative  agreement. 

1.  Lobbying 

As  reouired  by  Section  1352.  Title  31  of  the 
U.S.  Code,  and  implemented  at  34  CFR  Part 
82,  for  persons  entering  into  a  grant  or 
coc^rative  agreement  over  $100,000,  as 
defined  at  34  CFR  Part  82,  Sections  82.105 
and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  making  of 
any  Federal  grant,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  fonds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
coimection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form — l-l-l-, 
"Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions: 

(c)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and 
subcontracts)  and  that  aH  suberscripients 
shall  certify  and  disclose  accordingly. 

2.  Debarment,  Suspension,  and  Other 
Responsibility  Matters 

As  required  by  Executive  Order  12549, 
Debarment  and  Suspension,  and 
implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered 
transactions,  as  defined  at  34  CFR  Part  85. 
Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its 
principles: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared 
intelligible,  or  voluntarily  excluded  from 
coverMi  transactions  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  application  been  convicted  of 
or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
oSease  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or 
contract  under  a  public  transaction:  violation 
of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 


(c)  Are  not  presently  indicated  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (iKb)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application  had  one  or  more 
public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unabfe  to  certify 
to  any  of  the  statements  in  this  certification, 
he  or  she  shall  attach  an  explanation  to  this 
application. 

3.  Drug-Free  Woriqplaoe  (Grantees  Other 
Than  Individuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1988,  and  implemented  at  34  CFR  Part 
85,  Subpart  F,  for  grantees,  as  defined  at  34 
CFR  Part  85,  Sections  85.605  and  85.610— 

A.  The  applicant  certifies  that  it  mil  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  cv  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

(b)  Establishing  an  on-going  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
'  woricplace: 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employees  assistance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drxig  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a): 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
HfiU — 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction: 

(e)  Notifying  the  agency,  in  vmting,  within 
10  calendar  days  after  receiving  notice  under 
subparagraph  (d)(2)  bom  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to:  Director,  Grants  and 
Contracts  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
(Room  3124.  GSA  Regional  Office  Building 
No.  3),  Washington,  DC  20202-4571.  Notice 
shall  include  the  identification  numbeKs)  of 
each  affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  subparagraph  (dM2).  with  respect  to 
any  employee  vfho  is  so  convicted — 


(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  paitidpato 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  fior  stich 

Eurposes  by  a  Federal,  State,  or  local  health. 
iw  enfofcement,  or  other  apprtqviate 
agencjr; 

(g)  Making  a  good  faith  effort  to  continue 
ta  maintain  a  drug- free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e),  and  (f). 

B.  The  grantee  may  insert  in  the  space 
I»ovided  below  the  sit0(s)  far  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  dfy. 
counfy,  state,  zip  code) 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Drug-Free  Workplace  (Grantees  who  are 
Individuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1988,  and  implemented  at  34  CFR  Part 
85,  Sulyart  F,  for  grantees,  as  defined  in  at 
34  CFR  Part  85,  Sections  85.605  and  85.610— 

A.  As  a  condition  of  the  grant,  I  certify  that 
I  will  not  engage  in  the  unlawfiil 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance 
in  conducting  any  activity  with  the  grant, 
and 

B.  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  octnirring  during 
the  conduct  of  any  grant  activity.  1  %vill  report 
the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Granta 
and  Contracts  Service.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
(Room  3124,  GSA  Regional  Office  Building 
No.  3),  Washington,  DC  20202-4571.  Notice 
shall  include  the  identification  numbei<s)  of 
each  affected  grant 

As  the  duly  authorized  representative  of 
the  applicant,  I  hereby  certify  that  the 
applicant  will  comply  with  the  above 
certifications. 


Name  of  Applicant 


PR/ Award  Numbn  and/or  Project  Name 

Printed  Name  and  Tide  of  Authorized 
Representative 


Signature 


Date 

CertificatioQ  Ssgardiag  1 
SHtpgiian,  IneligSiility  and  Voloataiy 
FTrhnioB    Lower  TiarCovarad 
Trans  artiom 

This  certification  is  required  by  the 
Department  of  Education  regulations 
implementing  Executive  Order  12549, 
Debarment  and  Suspension,  34  CFR  Part  85, 
for  all  lower  tier  transactions  meeting  the 
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threshold  and  tier  requirements  stated  at 
Section  85.110. 

iHtnictioiH  for  Certificatioa 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  £act  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  sxispension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  inmiediate  wrritten  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
moneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  "covered  transaction," 
"debarred."  "suspended,"  "ineligible," 
"lower  tier  covered  transaction," 
"participant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and 
"voluntarily  excluded,"  as  used  in  this 
clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules 
implementing  Executive  Order  12549.  You 
may  contact  die  person  to  which  this 
proposal  is  submitted  for  assistance  in 
obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant 
I  by  submitting  this  proposal  that. 


should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lo«ver  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  Crcxn 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  with  which  this  transaction 
originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  %vill  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,"  without  modification,  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lowrer  tier  covered 
transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  volimtarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to. 
check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
Caith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 


9.  Except  for  transactions  authorized  tmder 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
frrun  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  with  which  this  transaction 
originated  may  pursue  available  remedies, 
induding  suspension  and/or  debarment 

Certificatiaa 

(1)  The  prospective  lower  tier  participant 
certifies,  l^  submission  of  this  proposal,  that 
neither  it  nor  its  {vindpals  are  presently 
debarred,  suspended,  proposed  for 
debarment,  dedared  ineligible,  or  voluntarily 
excluded  from  partidpation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  uiubie  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  partidpant  shall  attach  an 
explanation  to  this  proposal. 

Name  of  Applicant 

PR/ Award  Number  and/w  Project  Name 

Printed  Name  and  Title  of  Authorized 
*  Representative 

Signature 

Date 
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Friday 
May  9,  1997 


Part  VIII 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  12,  14,  15,  19,  33,  52,  and 
53 

Federal  Acquisition  Regulation;  Reform  of 
Affirmative  Action  in  Federal 
Procurement;  Proposed  Rule 
Proposed  Collection;  Comment  Request 
Entitled  Summary  Sut>contract  Support; 
Notice 

Proposed  Collection  Entitled  Reform  of 
Affirmative  Action  in  Federal 
Procurement;  Notice 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12. 14, 15. 19. 33, 52.  and 
53 

[FAR  CaM  97-004 

RIN9000-AH59 

Fadaral  Acquisition  Reguiatton; 
Reform  of  Affirmativa  Action  in  Fadaral 
Procurantant 

AQENCCS:  Department  of  Defense  POD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACnOK:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  Space 
Administration  are  pro{K)sing 
amendments  to  the  Federal  Acquisition 
Regulation  (FAR)  concerning  programs 
for  small  disadvantaged  business 
concerns.  These  amendments  conform 
to  a  Department  of  Justice  (DoJ)  proposal 
to  reform  affirmative  action  in  Federal 
procurement.  DoJ's  proposal  is  designed 
to  ensure  compliance  with  the 
constitutional  standards  estabUshed  by 
the  Supreme  Court  in  Adarand 
Constructors,  Inc.  v.  Pena.  115  S.Q. 
2097  (1995).  This  proposed  rule  is  not 
requesting  public  conmients  on  the  DoJ 
proposal  or  its  disposition  of  the  public 
commmts  received.  This  proposed  rule 
requests  public  comments  only  on  the 
F^  implementation  of  the  Do) 
proposal.  Comments  on  the  Do) 
proposal  will  not  be  considered.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30. 1993.  This  is  a  major  rule 
under  5  U.S.C  804. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  to  the  address 
below  on  or  before  )uly  8, 1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

AOOAESSES:  hiterested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVR),  1800  F  Street.  NW. 
Room  4035.  Washington,  DC  20405. 
E-mail  comments  submitted  over 
Internet  should  be  addressed  to:  97- 
004dwww.amet.gov.  Please  dte  FAR 
case  97-004  in  all  correspondence 
related  to  this  case. 


^sm 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Victoria  Moss.  Procurement  Analyst. 
Federal  Acquisition  Policy  Division, 
General  Services  Administration, 
telephone  (202)  501-4764,  or  Mike 
Sipple,  Procurement  Analyst,  Office  of 
the  Director  of  Defense  Procurement, 
Department  of  Defense,  telephone  (703) 
695-8567.  For  general  information, 
contact  the  FAR  Secretariat.  1800  F 
Street,  NW,  Room  4035,  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAR  case  97-004. 

SUPPl£MENTARY  INFORMATION: 

A.  Background 

In  Adarand,  the  Supreme  Court 
extended  strict  judicial  scrutiny  to 
Federal  affirmative  action  programs  that 
use  radal  or  ethnic  criteria  as  a  basis  for 
dedsionmaking.  In  procurement,  this 
means  that  any  use  of  race  in  the 
decision  to  award  a  contract  is  subject 
to  strict  scrutiny.  Under  strict  scrutiny, 
any  Federal  programs  that  make  race  a 
basis  for  contract  dedsionmaking  must 
be  narrowly  tailored  to  serve  a 
compelling  govenmient  interest. 

DoJ  developed  a  proposed  structure  to 
reform  affirmative  action  in  Federal 
procurement  designed  to  ensure 
compliance  with  the  constitutional 
standards  established  by  the  Supreme 
Court  in  Adarand.  The  DoJ  proposal 
was  previously  pubUshed  for  public 
notice  and  invitation  for  comments  (61 
FR  26042.  May  23. 1996).  Its  proposal, 
and  its  disposition  of  the  pubUc 
comments  which  is  discussed  elsewhere 
in  this  publication,  are  within  the 
purview  of  Do).  The  Do)  model  is 
expected  to  be  implemented  in  several 
parts:  Small  Biisiness  Administration 
regulations;  Department  of  Commerce 
regulations;  and  revisions  to  the  FAR 
and  the  FAR  supplements.  This 
proposed  rule  contains  the  FAR 
revisions. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act.  5  U.S.C.  601,  et  seq., 
because  the  rule  provides  mechanisms 
.  through  which  small  disadvantaged 
business  ccmcerns  may  be  provided  a 
benefit  in  Federal  contracting.  An  Initial 
Regulatory  Flexibility  Analysis  (KFA) 
has  been  prepared  and  may  be  obtained 
fiom  the  FAR  Secretariat.  A  copy  of  the 
IRFA  has  been  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  The  IRFA  is 
summarized  as  follows: 

This  proposed  rule  would  establish  in  the 
FAR  three  procurement  mechanisms 
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benefiting  small  disadvantaged  businesses 
(SDBs).  These  mechanisms  will  be 
authorized  in  certain  two-digit  Standard 
Industrial  Classification  (SIC)  Major  Groujw 
authorized  by  the  Administrator  of  the  Office 
of  Federal  Procurement  Policy  (OFPP).  Tha 
first  mechanism  is  a  price  evaluation 
adjustment  of  up  to  10  percent.  This  price 
evaluation  adjustment  would  be  mandatory 
for  those  competitive  procurements  to  which 
it  applied.  The  second  mechanism  is  a  source 
selection  evaluation  factor  or  subfactor  for 
planned  SDB  participation,  primarily  at  the 
subcontract  level,  in  the  performance  of  a 
contract  This  evaluation  fector  or  subfactor 
would  be  used  in  competitive,  negotiated 
acquisitions  expected  to  exceed  5500,000 
($1,000,000  for  construction).  A  third 
mechanism  provides  for  a  monetary 
incentive  for  subcontracting  with  SDBs. 

The  main  impact  of  the  proposed  rule  is 
expected  to  be  on  SDBs  seeking  to  obtain 
from  Federal  Government  agencies,  or 
Federal  Government  agency  prime 
contractors,  contracts  and  subcontracts  that 
are  subject  to  the  procurement  mechanisms 
described  above.  The  best  available  estimate 
of  the  number  of  such  firms  is  17,350.  The 
proposed  rule  would  also  directly  aBiect. 
although  to  a  lesser  degree,  all  non-SDB 
small  businesses  seeking  Federal 
Govenunent  contracts  that  are  subject  to  any 
of  the  procurement  mechanisms  described 
above,  except  the  price  evaluation 
adjustment  (this  mechanism  applies  only  to 
SDB  prime  contractors). 

Comments  are  invited.  Comments 
from  small  entities  concerning  the 
affected  FAR  subparts  will  be 
considered  in  accordance  with  section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  should  dte  5 
U.S.C.  601.  et  seq.  (FAR  case  97-004), 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  appUes  because  the 
proposed  rule  contains  reporting  and 
recordkeeping  requirements.  This 
proposedjiile  provides  mechanisms 
through  which  businesses  may  be 
provided  a  benefit  in  Federal 
contracting  through  their  status  as  small 
disadvantaged  business  concerns  or 
their  utilization  of  small  disadvantaged 
business  concerns.  In  order  to  obtain 
these  benefits,  businesses  must  provide 
information  supporting  their  status.  In 
addition,  firms  daiming  an  advantage 
on  the  basis  of  their  utilization  of  sinall 
disadvantaged  business  concerns  must 
report  on  their  actual  accomplishments. 

m  addition,  this  proposed  rule 
requires  contradors  that  submit  reports 
under  small,  small  disadvantaged  and 
women-owned  small  business 
subcontracting  plans  to  annually 
provide  a  breakout  of  awards  (in  dollars) 
to  small  disadvantaged  business 
concerns  by  Standard  Industrial 
Classification  Major  Group. 
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A  request  for  approval  of  the 
paperwork  burden  has  been  submitted 
to  the  Office  of  Management  and  Budget 
and  a  notice  of  that  request  appears 
elsewhere  in  this  issue. 

List  of  Sobfectt  ia  M  CFK  Parts  12, 14, 
15, 19, 33, 52.  and  53 

Government  procuremmt 

Dated:  May  6. 1997. 
EdwaHCLaab, 
Directix:  Federal  Acquisition  P<dicyDivtsi<m. 

Therefore,  it  is  proposed  that  46  CFR 
Parts  12. 14. 15.  9.  33.  52.  and  53  be 
amended  as  set  forth  below: 

1.  The  authority  dtation  for  48  CFR 
Parts  12. 14. 15.  9.  33.  52.  and  53 
continues  to  read  as  fbllows: 

AiAudtp  40  U.S.C  4«6(c);  10  U.S.Q 
chapter  137;  and  42  U.S.C  2473(c). 

PART  12-ACQUISrnON  OF 
COMMERCULrTEMS 

2.  Section  12.303  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

12.303   Conlracl  iwmat 

•        •        •        •        * 

(b)*  •  • 

(1)  Block  10  if  set-aside  for  emerging 
small  businesses,  if  a  price  evaluaticm 
adjustment  for  sirall  disadvantaged 
business  concerns  is  applicable  (the 
contracting  officer  shall  indicate  the 
percentage(s)  and  applicable  line 
item(s)),  or  if  an  incentive 
subcontracting  clause  is  used  (the 
contracting  officer  shall  indicate  the 
applicable  percentage); 


PART  14— SEALED  BIODINQ 


14.206    Srnal 

price  wMhialkNi  adiusanentt  for  amaN 

(Nsadvanlaged  buslnecs  concerns. 

3.  The  section  heading  for  14.206  is 
revised  to  read  as  set  forth  above. 

4.  Section  14.502  is  amended  by 
redesignating  paragraph  (b)(4)  as  (b)(5) 
and  adding  a  new  (b)(4)  to  read  as 
iidlows: 

14J02   CondMonsforuse. 

•        •        •        •        • 

(b)*  •  • 

(4)  The  use  of  the  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns  (see  subpart  19.11). 


PART  15-CONTRACnNQ  BY 
NEGOTIATION 

5.  Section  15.605  is  amended  by 
adding  paragraph  (b)(l)(v)  to  read  as 
follows: 


15J06    EvahiaMon  factors  and  suMaetors. 

•  •        •        •        • 

(b)(1)  •  •  • 

(v)  The  extent  of  partidpation  of 
small  disadvantaged  business  concerns 
in  performance  of  the  contract  shall  be 
evaluated  in  unrestricted  acquisitions 
expected  to  exceed  $500,000 
($1,000,000  ba  construction)  subject  to 
certain  limitations  (see  19.201  and 
19.1202). 

•  •        •        •        • 

6.  Section  15.608  is  amended  in 
paragr^h  (a)(2)(ii)  by  adding  the 
following  sentrace  aftw  the  fourth 
sentence: 

l5JQt    Prepoaalavalualion. 

(a)«  •  • 

(2)*  •  • 

(ii)*  *  *  Where  past  performance  is 
to  be  evaluated,  the  evaluation  should 
indude  the  past  performance  of  ofieron 
in  complying  witib  subcontracting  plan 
goals  for  snudl  disadvantaged  business 
(SDB)  concerns  (see  subpart  19.7). 
nunetaiy  targets  tar  SDB  putidpation 
(see  19.1202).  and  notificatioas 
submitted  under  19.1202-4(b).  *  *  * 

•  •        •        •        • 

7.  Section  15.1003  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

15.1003    NotlflcaUons  to  unsuooesafui 


(a)*  •  • 

(2)  Preaward  notices  for  small 
business  set-asides,  (i)  In  a  sinall 
business  set-aside  (see  subpart  19.5).  or 
when  a  small  disadvantaged  business 
concern  receives  a  benefit  based  on  its 
disadvantaged  status  (see  subpart  19.11 
and  19.1202)  and  is  the  apparently 
successfid  offeror,  upon  completion  of 
negotiations  and  determinations  of 
responsibility,  but  prior  to  award,  the 
contracting  officer  shall  notify  each 
unsuccessful  offeror  in  writing  of  the 
name  and  location  of  the  apparently 
successful  ofiieror.  The  notice  shall 
also— 

(A)  Include,  when  apphcable.  the 
name  and  address  of  the  organization 
that  certified  ownership  and  control  of 
the  small  disadvantaged  business 
concern; 

(B)  State  that  the  Govenunent  will  not 
consider  subsequent  revisions  of  the 
unsuccessful  offerors  proposal;  and 

(C)  State  that  no  response  is  required 
unless  a  basis  exists  to  challenge  the 
disadvantaged  status  and/or  small 
business  size  status  of  the  apparently 
successful  offeror. 

(ii)  The  notice  is  not  required  when 
the  contracting  officer  determines  in 
writing  that  the  urgency  of  the 


requirement  necessitates  award  without 
delay. 


PART  19— SMALL  BUSMESS 
PROGRAMS 

8.  Section  19.000  is  amended  by 
revising  paragni^  (a)  introductory  text; 
at  the  Old  of  (aM6)  by  removing  and;  at 
the  end  of  (aM7)  by  mnoving  the  period 
and  inserting  a  semicolon  in  its  place; 
and  adding  (a)(8)  and  (a)(9)  to  read  as 
follows: 


10M0   Seepaofpart 

(a)  This  part  implements  die 
acquisition-related  sections  of  the  Small 
Business  Act  (15  U.S.C  631.  et  seq.), 
applicable  sections  of  the  Aimed 
Services  Procaiement  Ad  (10  U.S.C 
2302.  et  seq.),  the  Federal  Property  and 
Administiative  Services  Ad  (41  U.S.C 
252).  section  7102  of  the  Federal 
Acquisition  Streamlining  Ad  of  1994 
(Public  Uw  103-355).  10  U.S.C  2323. 
and  Executive  Order  12138,  May  18. 
1979.  It  covers — 


(8)  The  use  of  a  price  evaluation 
adjustmoit  bx  small  disadvantaged 
business  concerns;  and 

(9)  The  Small  ENsadvantaged  Business 
Partidpation  Program. 

•        •        •        •        • 

9.  Section  19.201  is  amended  by 
redesignating  paragraphs  (b),  (c),  and  (d) 
ss  (c),  (d).  and  (e),  respectively;  and 
adding  new  paragraphs  (b)  and  (f)  to 
read  as  follows: 

lOJNh    Qenaral  policy. 


(b)  The  Administrator  of  the  Office  of 
Federal  Procurement  Policy  (OFPP), 
based  upon  a  recommendation  by  the 
Department  of  Commerce,  will  publish 
on  an  annual  basis,  by  two-digit  Major 
Groups  as  contained  in  the  Standard 
Industrial  Classification  (SIC)  Manual, 
and  by  region,  if  any.  the  authorized 
small  disadvantaged  business  (SDB) 
procurement  mechanisms,  and  their 
effective  dates  for  new  solidtations  for 
the  upcoming  year.  The  SDB 
procurement  mechanisms  currently 
authorized  are  a  price  evaluation 
adjustment  for  SDB  concerns  (see 
subpart  19.11),  an  evaluaticm  fador  or 
subfador  for  partidpation  of  SDB 
concerns  (see  19.1202).  and  monetary 
subcontracting  incentive  clauses  for 
SDB  concerns  (see  19.1203).  This 
issuance  shall  also  include  the 
applicable  fadors,  by  SIC  Major  Group, 
to  be  used  in  the  price  evaluation 
adjustment  for  SDB  concerns  (see 
19.1104).  The  authorized  procuremmt 
mechanisms  shall  be  applied 
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consistently  with  the  policies  and 
procedures  in  this  subpart.  No  SDB 
prociuement  mechanisms 
recommended  by  the  Department  of 
Commerce  may  be  used  unless 
authorized  by  the  Administrator  of 
OFPP.  The  Department  of  Commerce,  in 
making  its  reconunendations  to  the 
Administrator  of  OFPP,  is  not  limited  to 
the  SDB  procurement  mechanisms 
identified  in  this  section  where  the 
Department  of  Commerce  has  found 
substantial  and  persuasive  evidence 
of— 

(1)  A  persistent  and  significant 
underutilization  of  minority  firms  in  a 
particular  industry,  attributable  to  past 
or  present  discrimination:  and 

(2)  A  demonstrated  incapacity  to 
alleviate  the  problem  by  using  those 
mechanisms. 


(f)(1)  Each  agency  shall  designate,  at 
levels  it  determines  appropriate, 
persoimel  responsible  for  determining 
whether  use  of  the  SDB  mechanism  in 
subpart  19.11  has  caused  a  particidar 
industry  category  to  bear  a 
disproportionate  share  of  the  contracts 
awarded  by  a  contracting  activity  of  the 
agency  to  achieve  its  goal  for  SDB 
concerns.  Requests  for  a  determination 
may  be  submitted  by  any  individual  or 
business  concern  to  the  agency 
designee.  If  that  person  makes  an 
affirmative  determination  of 
disproportionate  impact,  the 
determination  shall  be  forwarded 
through  agency  channels  for  submittal 
to  the  Department  of  Commerce  [name 
and  address].  The  following  information 
should  be  included  in  any  submittal: 

(i)  A  determination  of 
disproportionate  impact,  including 
proposed  corrective  action; 

(ii)  The  SIC  code(s)  affected: 

(iii)  Supporting  information  to  justify 
the  determination,  including  dollars  and 
percentages  by  the  contracting  activity 
under  the  affected  SIC  code(s)  for  the 
previous  two  fiscal  years  and  current 
fiscal  year  to  date  for — 

(A)  Total  awards: 

(B)  Total  awards  to  small  businesses: 

(C)  Total  awards  to  SDBs:  and 

(D)  Awards  to  SDBs  categorized  as 
SDB  price  evaluation  adjustment.  8(a). 
small  business  set-aside,  and  other,  and 

(iv)  A  discussion  of  the  pertinent 
findings,  including  any  peculiarities 
related  to  the  industry,  regions,  or 
demographics. 

(2)  If  the  determination  is  approved 
by  the  Department  of  Commerce,  the 
contracting  activity  shall  limit  the  use  of 
the  SDB  mechanism  in  subpart  19.11. 
This  limitation  shall  not  apply  to 
solicitations  that  already  have  been 
synopsized. 


Subpart  19.3— Determination  of  Status 
as  a  Small  Disadvantaged  Businass 
Concam  or  a  Small  Business  Concam 

10.  The  heading  of  subpart  19.3  is 
revised  to  read  as  set  forth  above. 

11.  Section  19.304  is  redesignated  as 
19.306  and  new  19.304  and  19.305  are 
added  to  read  as  follows: 

19.304    Disadvantaged  bu«in«es  status. 

(a)  The  contracting  officer  may  accept 
an  offeror's  representation  that  it  is  a 
small  disadvantaged  business  (SDB) 
concern  for  general  statistical  purposes. 

(b)  For  a  prime  contractor  to  be 
eligible  to  receive  a  benefit  based  on  its 
disadvantaged  status,  the  concern  must 
be  a  small  business  and  must,  no  later 
than  the  date  s{)ecified  by  the 
contracting  officer  in  the  solicitation 
(see  19.306(b)).  qualify  as  a 
disadvantaged  business  concern.  The 
mechanisms  that  may  provide  benefits 
on  the  basis  of  disadvantaged  status  as 

a  prime  contractor  are  a  price  evaluation 
adjustment  for  SDB  concerns  (see 
subpart  19.11).  and  an  evaluation  factor 
or  subfactor  for  SDB  participation  (see 
19.1202).  Disadvant^ed  status  is 
determined  by  two  factors:  Social  and 
economic  disadvantage:  and  ownership 
and  control  by  the  designated  socicdly 
and  economically  disadvantaged 
individuals.  Status  as  a  small  business 
is  addressed  in  19.301. 

(1)  The  contracting  officer  shall  grant 
members  of  designated  minority  groups 
(see  the  provision  at  52.219-22,  Small 
Disadvantaged  Business  Status)  a 
presumption  of  social  and  economic 
disadvantage-  An  offeror  must  represent 
in  good  faith  its  minority  status. 
Offerors  that  are  not  members  of 
designated  minority  groups  shall  be 
required  to  establish  social  and 
economic  disadvantage.  For  non- 
presiuned  offerors,  a  determination  of 
social  and  economic  disadvantage  shall 
be  obtained  by  the  offeror  from  the 
Small  Business  Administration  (SBA). 
When  a  non-presumed  offieror 
represents  that  it  has  a  current 
determination  of  social  and  economic 
disadvantage  from  the  SBA.  the 
contracting  officer  may  assess  the 
validity  of  the  representation  of  social 
and  economic  disadvantage  by 
accessing  the  SBA's  on-line  central 
registry  at  [Internet  address]. 

(2)  To  claim  disadvantaged  status,  an 
offeror  must  also  submit  to  the 
contracting  officer  a  certification, 
obtained  within  the  prior  three  years, 
that  the  business  is  owned  and 
controlled  by  the  designated  socially 
and  economically  disadvantaged 
individuals  Such  a  certification  must 
come  from  an  SBA  approved 


organization,  a  list  of  which  is 
maintained  by  the  SBA. 

(3)  Non-presiuned  offerors  must 
obtain  a  determination  of  social  and 
economic  disadvantage,  and  all  offerors 
claiming  a  disadvantaged  status  must 
provide  a  certification  of  ownership  and 
control,  no  later  than  the  date  specified 
by  the  contracting  officer  in  the 
solicitation  (see  19.306(b)). 

S19.306    Protesting  a  dalarmination  of 
disadvantaged  Ijualnees  status. 

This  section  applies  to  protests  of  a 
small  business  concern's  disadvantaged 
status  as  a  prime  contractor.  Protests  of 
a  small  business  concern's 
disadvantaged  status  as  a  subcontractor 
are  processed  under  19.703(a)(2). 
Protests  of  a  concern's  size  as  a  prime 
contractor  are  processed  under  19.302. 
Protests  of  a  concern's  size  as  a 
subcontractor  are  processed  under 
19.703(b).  Any  offeror,  the  contracting^ 
officer,  or  the  SBA  may  protest  the 
apparently  successful  offeror's 
representation  of  disadvantaged  status  if 
the  concern  is  eligible  to  receive  a 
benefit  based  on  its  disadvantaged 
status  (see  subpart  19.11  and  19.1202). 

(a)  AlU  offeror  may  protest  a  concern's 
representation  of  disadvantaged  status 
by  filing  a  protest  with  the  contracting 
officer.  The  protest — 

(1)  Must  be  filed  within  the  times 
specified  in  19.302(d)(1):  and 

(2)  Must  contain  specific  detailed 
evidence  supporting  the  basis  of  protest. 

(b)  The  contracting  officer  or  the  SBA 
may  protest  a  concern's  representation 
of  disadvantaged  status  at  any  time. 

(1)  If  a  contracting  officer's  protest  is 
based  on  information  provided  by  a 
party  ineligible  to  protest  directly  or 
ineligible  to  protest  uider  the  timeliness 
standard,  the  contracting  officer  must  be 
persuaded  by  the  evidence  presented 
before  adopting  the  grounds  for  protest 
as  his  or  her  own. 

(2)  The  SBA  may  protest  a  concern's 
representation  of  disadvantaged  statiis 
by  filing  directly  >vith  its  Office  of 
Program  Certification  and  Eligibility  and 
by  notifying  the  contracting  officer. 

(c)  The  contracting  officer  shall  return 
untimely  protests  to  the  protester.  This 
includes  protests  filed  before  bid 
opening  or  notification  of  the  apparently 
successful  offeror. 

(d)  Upon  receipt  of  a  timely  protest, 
the  contracting  officer  shall  withhold 
award  and  forward  the  protest  to  the 
SBA  Office  of  Program  Certification  and 
Eligibility,  Office  of  Minority  Enterprise 
Development,  409  Third  Street.  SW. 
Washington,  DC  20416.  The  contracting 
officer  shall  send  to  SBA — 

(1)  The  protest: 

(2)  The  date  the  protest  was  received 
and  a  determination  of  timeliness; 


(3)  A  copy  of  the  protested  concern's 
submittals  regarding  disadvantaged 
status;  and 

(4)  The  date  of  bid  opening  or  date  on 
which  notificaticm  of  the  apparently 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  When  the  contracting  officer 
makes  a  written  determination  that 
award  must  be  made  to  protect  the 
public  interest,  award  may  be  made 
notwithstanding  the  protest. 

(f)  The  SBA,  Office  of  Program 
Certification  and  Eligibility,  will 
determine  the  disadvantaged  status  of 
the  ch^enged  offeror  and  will  notify 
the  contracting  officer,  the  challenged 
offeror,  and  the  protester.  Award  may  be 
made  on  the  basis  of  that  determination. 
The  determination  is  final  for  purposes 
of  the  instant  acquisition,  unless — 

(1)  It  is  appealed;  and 

(2)  The  contracting  officer  receives  the 
SBA's  decision  on  the  appeal  before 
award. 

(g)  If  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
business  days  after  the  SBA's  receipt  of 
the  protest,  the  contracting  officer  shall 
presume  that  the  challenged  offeror  is 
disadvantaged. 

(h)  An  SBA  determination  may  be 
appealed  by — 

(1)  The  interested  party  whose  protest 
has  been  denied; 

(2)  The  concern  whose  status  was 
protested;  or 

(3)  The  contracting  officer. 

(i)  The  appeal  must  be  filed  with  the 
SBA's  Associate  Administrator  for 
Minority  Enterprise  Development 
within  five  business  days  after  receipt  of 
the  determination.  If  the  contracting 
officer  receives  the  SBA's  decision  on 
the  appeal  before  award,  the  decision 
shall  apply  to  the  instant  acquisition.  If 
the  decision  is  received  after  award,  it 
will  apply  to  future  acquisitions. 

12.  Newly  redesignated  19.306  is 
amended  by  redesignating  paragraph  (b) 
as  (c)  and  adding  a  new  (b)  to  read  as 
follows: 

19.306    Solidtatlon  provision  snd  contract 


(b)  The  contracting  officer  shall  insert 
the  provision  at  52.219-22,  Small 
Disadvantaged  Business  Status,  in 
soUcitations  that  include  the  clause  at 
52.219-23,  Notice  of  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns,  or  52.219-25,  Small 
Disadvantaged  Business  Participation 
Program — ^Disadvantaged  Statiis  and 
Reporting.  The  contracting  officer  shall 
insert  a  date  that  allows  offerors  a 
reasonable  time,  consistent  with  the 
needs  of  the  procurement,  to  obtain  a 


determination  of  social  and  economic 
disadvantage  and  a  certification  of 
ownership  and  control. 

*  *        •        *        • 

13.  SecticH)  19.703  is  amended  in 
paragraph  (a)(2)  by  inserting  the 
following  sentence  after  the  first 
sentence;  in  the  new  sixth  sentence  by 
removing  "Small  Business  and  Capital 
Ownership"  and  inserting  "Enterprise" 
in  its  place;  and  in  paragraph  (b)  by 
removing  the  first  sentence.  The  new 
text  reads  as  follows: 

19.703    ENgibUityrsquirMnsntsfor 
participating  in  tiM  program. 

(a)  *  *  • 

(2)  *  *  *  A  prime  contractor,  acting  in 
good  faith,  may  accept,  for  general 
statistical  purposes  or  for  purposes  of  a 
subcontracting  plan,  a  subctmtractor's 
representation  that  it  is  a  small 
disadvantaged  business  concern.  *  *  • 

•  •        •        •        * 

14.  Section  19.705-1  is  amended  by 
inserting  the  following  sentence  after 
the  first  sentence  of  the  imdesignated 
paragraph  to  read  as  follows: 

18-705-1    General  support  of  ttwprogrMn. 
*  *  *  This  subsecti(m  does  not  appfy 
to  small  disadvantaged  business 
subcontracting  (see  19.1203).  •  •  • 

19.705-4    [Amended] 

15.  Section  19.705-4  is  amended  in 
the  last  sentence  of  paragraph  (c)  by 
removing  ",  small  disadvantaged". 

19.708    [Amended] 

16.  Section  19.708  is  amended  in  the 
first  sentence  of  paragraphs  (c)(1).  (c)(2). 
and  (c)(3)  by  removing  ",  small 
disadvantaged". 

17.  Section  19.1001  is  amended  by 
designating  the  undesignated 
introductory  paragraph  as  (a); 
redesignating  paragraphs  (a)  and  (b)  as 
(a)(1)  and  (a)(2).  respectively;  and 
adding  paragraph  (b)  to  read  as  follotvs: 

19.1001    Generri. 


(b)  Notwithstanding  the  &nall 
Business  Competitivaiess 
Demonstration  Program,  the  following 
apply  to  acquisitions  in  the  designated 
industry  groups  if  authorized  by  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  (see  19.201(b)): 

(1)  A  price  evaluation  adju8tm«it  for 
small  disadvantaged  business  concerns 
(see  subpart  19.11).  provided  this 
mechanism  may  only  be  used  when 
small  business  set-asides  are  authorized 
in  the  designated  industry  groups; 

(2)  An  evaluation  factor  or  subfactor 
for  participation  of  small  disadvantaged 
business  concerns  (see  19.1202);  and 


(3)  Monetary  subcontracting  incentive 
clauses  for  small  disadvantaged 
business  concerns  (see  19.1203). 

18.  Subparts  19.11  and  19.12. 
consisting  of  sections  19.1101  through 
19.1204.  are  added  to  read  as  follows: 

Subpart  19.1 1— Prica  Evaiuatton 
Adluatmant  for  SmaH  Diaadvantagad 
Buainass  Concama 


Sec 

19.1101 

19.1102 

19.1103 

19.1104 


General. 

^plicability. 

Procedures. 

Solicitation  provisions  and 


oontiact  clauses. 


19.1101 

A  price  evaluation  adjustment  for 
small  disadvantaged  business  concerns 
shall  be  applied  when  authorized  by  the 
Administrator  of  the  Office  of  Federal 
Prociuement  Policy  (OFPP)  (see 
19.201(b)).  The  Administrator  of  OFPP 
will  publish  an  annual  listing  of  price 
evaluation  adjustment  percentages,  by 
Standard  Industrial  Cl^ification  Major 
Ckoup,  to  be  used  in  solicitations  for  the 
upcoming  year. 

19.1102  AppHcebHlty. 

(a)  The  price  evaluaticm  adjiistment 
shall  be  used  in  competitive 
acquisitions. 

(b)  The  price  evaluation  adjustment 
shall  not  be  used  in  acquisitions  that — 

(1)  Are  not  greater  than  the  simpUfied 
acquisition  threshold: 

(2)  Are  awarded  punuant  to  the  8(a) 
program; 

(3)  Are  set-aside  for  small  business 
concerns;  or 

(4)  Are  for  long  distance 
telecommunications  services. 

19.1103  Procedures. 

(a)  Give  offers  from  small 
disadvantaged  business  concerns  a  price 
evaluation  adjustment  by  adding  the 
factor  authorized  by  OFPP  to  all  offers, 
except — 

(1)  Ofiiars  bom  small  disadvantaged 
business  concerns  that  have  not  waived 
the  evaluaticm  adjustment; 

(2)  Otherwise  successful  offers  of 
eligible  products  under  the  Trade 
Agreements  Act  when  the  acquisition 
equals  or  exceeds  the  dollar  threshold  in 
25.402; 

(3)  Offers  where  application  of  the 
factor  would  be  inconsistent  with  a 
Memorandum  of  Understanding  or  other 
international  agreement  with  a  foreign 
government. 

(b)  Apply  the  factor  on  a  line  item 
basis  or  apply  it  to  any  group  of  items 
on  which  award  may  be  made.  Add 
other  evaluation  factors  such  as 
transportation  costs  or  rent-free  use  of 
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Government  facilities  to  the  offers 
before  applying  the  price  evaluation 
adiustment. 

(c)  Do  not  evaluate  offers  using  the 
price  evaluation  adjustment  when  it 
would  cause  award  to  be  made  at  a  price 
that  exceeds  Eair  market  price  by  more 
than  10  percent  (10  U.S.C  2323(e)(3) 
and  section  7102(a)(1)(B)  of  Public  Law 
103-355). 

1«.1104 


The  contracting  officer  shall  insert  the 
clause  at  52.219-23.  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Ccmcems,  in 
solicitations  and  contracts  when  the 
circumstances  in  19.1102  apply.  The 
ccmtracting  officer  shall  insert  the 
authorized  price  evaluation  adjustment 
{actor.  The  clause  shall  be  used  vrith  its 
Ahemate  I  when  the  contracting  offico- 
detennines  that  there  an  no  small  * 
disadvantaged  business  manufacturers 
that  can  meet  the  requimaents  of  the 
solicitation.  This  clause  does  not  apply 
to  the  Department  of  Defense,  the 
National  Aeronautics  and  Space 
Administration,  or  the  Coast  Guard. 

Subpart  19.12— SmaN  Dtaadvantagad 


19.1201  GoMral. 

19.1202  Evaluation  £Ktor  or  subfactor. 
19.1202-1    GeiMral. 

19.1202-2    Applicability. 

19. 1 202-3    Considerations  in  developing  an 

•valuation  factor  or  subfactor. 
19.1202-4  Ptocsduies. 

19.1203  Incentive  subcontracting  writh 
small  disadvantaged  business  concerns. 

19.1204  Solicitation  [Kovisions  and 
contract  clauses. 


19.1201 

This  subpart  addresses  the  evaluation 
of  the  extent  of  participation  of  small 
disadvantaged  business  (SDB)  concerns 
in  performance  of  contracts  in  the 
Standard  Industrial  Classification  (SIC) 
Major  Groups  authorized  by  the 
Administrator  of  the  Office  of  Federal 
Procurement  PoUcy  (OFPP)  (see 
19.201(b))  and  to  the  extent  authanxed 
by  law.  Two  mechanisms  are  addressed 
in  this  subpart: 

(a)  An  evaluation  fiactor  or  subfactcv 
for  the  participation  of  SDB  cmcems  in 
performance  of  the  contract:  and 

(b)  An  incentive  subcontracting 
program  for  SDB  concerns. 

19.1202    Evahiallon  factor  or  suMaclor. 


the  Administrator  of  OFPP  and  to  the 
extent  authorized  by  law,  shall  be 
evaluated  consistent  with  this  section. 
Participation  in  performance  of  the 
contract  includes  joint  ventures, 
teaming  arrangements,  and 
subcontracts.  Credit  under  the 
evaluation  factor  or  subfactor  is  not 
available  to  SDB  concerns  that  receive  a 
price  evaluation  adjustment  under 
subpart  19.11.  If  an  SDB  concern  waives 
the  price  evaluation  adjustment  at 
subpart  19.11,  participation  in 
performance  of  that  contract  includes 
the  work  expected  to  be  performed  by 
the  SDB  concern  at  the  prime  contract 
level. 

19.1202-2    AppleabMly. 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  subsection,  the  extent  of 
participation  of  SDB  concerns  in 
perfcHmance  of  the  contract  in  the 
authorized  SIC  Major  Groups  shall  be 
evaluated  in  competitive,  negotiated 
acquisitions  expected  to  exceed 
$500,000  ($1,000,000  for  constructitm). 

(b)  Tlie  extent  of  participation  of  SDB 
concerns  in  perfwmance  of  the  contract 
in  the  authorized  SIC  Major  Groups  (see 
paragraph  (a)  of  this  subsisction)  shall 
not  be  evaluated  iit — 

(1)  Small  business  set-asides  (see 
subpart  19.5): 

(2)  8(a)  acquititions  (see  subpart  19.7); 

(3)  Negotiated  acquisitions  where 
source  selection  is  based  on  cost  or 
price  competition  between  proposals 
that  meet  the  Government's  minimum 
requirements  stated  in  the  solicitation 
(see  15.602);  or 

(4)  Contract  actions  that  will  be 
pOTformed  entirely  outside  of  any  State, 
territory,  or  possession  of  the  United 
States,  the  restrict  of  Columbia,  and  the 
Conunonwealth  of  Puerto  Rico. 


19.1202-1 

The  extent  of  participation  of  SDB 
concerns  in  performance  of  the  ccmtract. 
in  the  SIC  Major  Groups  authorized  by 


19.1202-3    CutielderBtlone  In 
«i  ewaluallon  (actor  or  auMaclor. 

In  developing  an  SDB  participation 
evaluation  factor  or  subfactor,  agencies 
may  consider:  The  extent  to  which  such 
concerns  are  specifically  identified:  the 
extent  to  which  identified  coocams 
have  obtained  dtsadvantaged  status  (far 
example,  noo-presamed  ofiaran  that 
have  already  iMained  diaadvantaged 
status  (j.e..  obtained  a  determination  at 
social  and  ecunoaaic  disadvantage  and  a 
certification  of  ownership  and  control) 
are  to  receive  greeter  consideration  than 
non-presumed  offoron  that  have  only 
applied  for  disadvantaged  status)):  the 
extent  of  commitment  to  use  such 
concerns  (for  example,  enforceable 
commitments  are  to  be  weighted  more 
heavily  than  non-enforceable  ones);  the 
complexity  and  variety  of  the  work 
small  disadvantaged  concerns  are  to 


perform;  the  realism  of  the  proposal; 
past  performance  of  offerore  in 
complying  with  subcontracting  plan 
goals  for  SDB  concerns  and  monetary 
targets  for  SDB  participation;  and  the 
extent  of  participation  of  such  firms  in 
terms  of  the  value  of  the  total 
acquisition. 

19.1202-4    Prooediaaa. 

(a)  The  solicitation  shall  describe  the 
SDB  participation  evaluation  factor  or 
subfactor.  The  solidtation  shall  require 
offerors  to  provide,  with  their  offera, 
targets,  expressed  as  dollan  and 
percentages  of  total  contract  value,  in 
each  of  the  applicable,  authorized  SIC 
Major  Groups,  and  total  targets  for  SDB 
participation  segregated  by  joint  venture 
partners,  team  memben.  and 
subcontractors.  The  solicitation  shall 
require  an  SDB  offeror  that  waives  the 
SEKB  price  evaluation  adjustment  in  the 
clause  at  52.219-23  to  provide  with  its 
offer  a  target  for  the  work  that  it  intends 
to  perform  as  the  prime  contractor.  The 
solicitation  shall  state  that  any  targets 
will  be  incorporated  into  and  become 
part  of  any  ccmtract.  Contractors  with 
SDB  participation  targets  shall  be 
required  to  report  SDB  participation. 

(b)  When  an  evaluation  includes  an 
SDB  participation  evaluaticm  factor  or 
subfactor  thiat  considere  the  extent  to 
which  SDB  firms  are  specifically 
identified,  the  SDBs  considered  in  the 
evaluation  shall  be  listed  in  the 
contract,  and  the  contractor  shall  be 
required  to  notify  the  contracting  officer 
of  any  substitutions  of  firms  that  are  not 
SDB  concerns. 

19.1203    Ineentfva  autwiontracMng  wMh 
•meN  diaadventaged  bualneas  concerns. 

The  contracting  officer  may  encourage 
increased  subcontracting  opportunities 
in  the  SIC  Major  Groups  authorized  by 
the  Administrator  of  OFPP  for  SDB 
concerns  in  negotiated  acquisitions  by 
providing  monetary  incentives  (see  the 
clause  at  52.219-26,  Incentive 
SubcoDtxactittg  Program  for  Small 
Oiaadvantaged  Business  Codohus,  and 
19.1204(c)).  Monetary  incentives  sliaU 
be  baaed  on  actual  acfaievement  as 
cnnpared  to  propoeed  monetary  targeU 
far  SDB  subcontracting  (see  19.1202)  at 
award  fee  contracting.  The  incentive 
subcontracting  program  is  separate  and 
distinct  from  the  establishment, 
monitoring,  and  enforcement  of  SDB 
subcontracting  goals  in  a  subcontracting 
plan. 

19.1204    SoWcMaBonpwwHalonaand 


Disadvantaged  Business  Participation 
Targets,  in  solicitations  that  consider 
the  extent  of  participation'of  SDB 
concerns  in  performance  of  the  contract. 
The  contracting  officer  may  vary  the 
terms  of  this  provision  consistent  with 
the  policies  in  19.1202-4. 

(bj  The  contracting  officer  shall  insert 
the  clause  at  52.21&-25.  Small 
Disadvantaged  Business  Participation 
Program — Disadvantaged  Status  and 
Reporting,  in  solicitations  and  contracts 
that  consider  the  extent  of  participation 
of  small  disadvantaged  business 
concerns  in  performance  of  the  contract. 

(c)  The  contracting  officer  may,  when 
contracting  by  negotiation,  insert  in 
solicitations  and  contracts  containing 
the  clause  at  52.219-25.  Small 
Disadvantaged  Business  Participation 
Program — Disadvantaged  Status  and 
Reporting,  a  clause  substantially  the 
same  as  the  clause  at  52.219-26, 
Incentive  Subcontracting  Program  for 
Small  Disadvantaged  Business 
Concerns,  when  authorized  (see 
19.1203).  The  contracting  officer  may 
include  an  award  fee  provision  in  lieu 
of  the  incentive:  in  such  cases,  however, 
the  contracting  officer  shall  not  use  the 
clause  at  52.219-26. 

PART  33— PROTESTS.  DISPUTES, 
AND  APPEALS 

19.  Section  33.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 


(a)  The  contracting  officer  may  insert 
a  provision  substantially  the  same  as  the 
provisicm  at  52.219-24.  Small 


33.102 

(a)  *  *  *  (See  19.302  for  protests  of 
small  business  status  and  19.305  for 
protests  of  disadvantaged  business 
status.) 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.212-2    [Afflonded] 

20.  Section  52.212-2  is  amended  by 
revising  the  provision  date;  and  in  the 
parenthetical  following  paragraph  (a)  of 
the  provision  by  inserting  ";  (iv)  small 
disadvantaged  business  participation;" 
after  "(see  FAR  15.605)". 

21.  Section  52.212-3  is  amended  by 
revising  the  provision  date;  and  adding 
two  sentences  at  the  end  of  paragraph 
(c)(2)  to  read  as  follows: 


52.212-3    Offeror  Repreeentadona 
Ceraflcatlona— Commeroial  Nenia. 


Ofbror  Repreaentations  and  Certificatioos — 
CnuMTdallleBS  (Date) 

(c)*  •  • 

(2)*  *  *  See  the  clause  at  52.212-S, 
Contract  Terms  and  Conditions  Required  to 


Implement  Statutes  or  Executive  Order*— 
CommeFcial  Items.  If  the  Contracting  Officer 
has  checked  52.219-23,  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns,  or  52.219- 
25,  Small  Disadvantaged  Business 
Participation  Program — Disadvantaged  Status 
and  Reporting,  and  the  offeror  desires  a 
benefit  based  on  its  disadvantaged  status,  the 
offeror  shall  submit  a  completed  copy  of  the 
provision  at  52.219-22,  Small  Disadvantaged 
Business  Status,  together  with  any 
documents  required  by  that  provision. 
•         »         *         »         • 

22.  Section  52.212-5  is  amended  by 
revising  the  clause  date;  redesignating 
paragraphs  (b)(6)  through  (b)(17)  as 
(b)(9)  tluough  (b)(20).  respectively;  and 
adding  paragraphs  (b)(6).  (b)(7),  and 
(b)(8)  to  read  as  follows: 

52.212-6   ContrKtrermaandCondHiona 
Raquiiad  Ta  hnplenient  StMutM  or 
EaeeuthfaOrdera— CoaMnerdal  I 


Contract  Tam  awl  Conditioas  Baqaiiad  To 
Implwsnt  Statutes  or  Executive  Orders— 
Commercial  Items  (Data) 


(b)'  •  * 

(6)  52.219-23.  Notice  of  Price 

Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns  (Pub. 
L.  103-355.  section  7102). 

( Alternate  I).  If  the  offeror  elects 

to  waive  the  adjustment,  it  shall  so 
indicate  in  its  offer. 

(7)  52.219-25.  Small 

Disadvantaged  Business  Participation 
Program — Disadvantaged  Status  and 
Reporting. 

(8)  52.219-26,  Incentive 

Subcontracting  Program  for  Small 
Disadvantaged  Business  Concerns. 
•        •        •        •        • 

23.  Section  52.219-9  is  amended  by 
revising  the  clause  date  and  paragraph 
(d)(10)(iii);  and  by  adding  paragraph  (j) 
to  read  as  follows: 


52.219-9   SmaN,  SmaN  Diaadvantaged 
Women-Oaaied  SmaN  Buaineea 
SubcowtracliiH  Plan. 


Soull,  SmaU  DteadvantagBd  and  Woohb- 
Owned  Small  BwiMm  SaboontrM:tii«  Plaa 
(Date) 

•  •        •        •        • 

(dXlO)  *  '  '  (iu)  submit  Standard  Fonn 
(SF)  294,  Subcontracting  Report  for 
Individual  Contracts,  and/or  SF  295, 
Summary  Subcontract  Report,  in  accordance 
with  the  instructions  on  the  forms  and  in 
paragraph  (j)  of  this  clause,  and  *  *  * 

•  •        •        *        • 

())  The  Contractor  shall  submit  the 
following  repOTts: 

(1)  Stan^prd  Fonn  294,  Subcontracting 
Report  /or  Individual  Contracts.  This  n^xirt 
shall  be  submitted  to  the  Contracting  OfBoer 
semiannually  and  at  contract  completion. 


The  reports  covct  subcontract  award  data 
related  to  this  contract.  This  report  is  not 
required  far  company-wide  or  division-wide 
subcontracting  plans. 

(2)  Standard  Form  295,  Summary 
Subcontract  Report.  This  report  encompasses 
all  the  contracts  with  the  awarding  agency. 
It  must  be  submitted  semi.eimually  for 
contracts  with  the  Department  of  Defense  and 
aimually  for  contracts  vfith  civilian  agencies. 
If  the  reporting  activity  is  covered  by  a 
company-wide  or  division-wide  plan,  the 
reporting  activity  must  report  annually  all 
sidKontract  awards  under  that  plan.  All 
reports  submitted  at  the  close  of  each  fiscal 
year  (both  individual  and  company-wide  or 
division-wide  plans)  shall  include  a  breakout 
of  subcontract  awards,  in  whole  dollars,  to 
small  disadvantaged  business  concerns  by 
Standard  Industrial  Classification  (SIC)  Major 
Group.  For  a  company-wide  or  division-wride 
plan,  the  Contractor  may  obtain  from  each  of 
its  subcontractors  a  predominant  SIC  code 
and  report  aU  awards  to  that  subcontractor 
under  its  predominant  SIC  code. 


52.219-10   [Amended] 

24.  Section  52.219-10  is  amended  by 
revising  the  clause  date;  and  in  the  first 
sentence  of  paragraph  (b)  of  the  clause 
by  inserting  "for  small  business 
concerns  and  women-owned  small- 
business  concerns"  after  the  word 
"goals". 

25.  Sections  52.219-22  through 
52.219-26  are  added  to  read  as  follows: 

52.219-22   SmaN  Maadwanteged  Buaineaa 


As  prescribed  in  19.306(b),  insert  the 
following  provision: 


SmaU  DisadvaBtagad  Bi 


I  Status  (Date) 


(a)  Definition.  Small  disadvantaged 
business  co/icem,  as  used  in  this  provision, 
means — 

(1)  A  small  business  concern  that — 

(i)  Is  at  least  51  percent  unconditionally 
owned  by  one  or  more  individuals  who  are., 
both  socially  and  economically 
diaadvantagiBd,  or  a  publicly  owned  business 
having  at  least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically  disadvantaged 
individuals; 

(ii)  Has  its  management  and  daily  business 
controlled  by  one  or  more  such  individuals; 
and 

(iii)  For  the  Department  of  Defonae, 
National  Aeronautics  and  Space 
Administration,  and  Coast  Guard  only,  the 
majority  of  aamings  of  which  accrue  to  such 
individuals;  or 

(2)  A  small  business  craoem  that  is  at  least 
51  percent  unconditionaliy  owned  by  an 
economically  disadvantaged  Indian  tribe  or 
Native  Hawaiian  Organization,  or  a  publicly 
owned  business  having  at  least  51  percent  of 
its  stock  unconditionally  owned  by  one  or 
more  of  these  entities,  which  has  its 
management  and  daily  business  controlled 
by  memben  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  (>ganization,  and  which  meets  the 
requirements  of  1 3  CFR  Part  124. 


fKyao. 
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(b)  General.  This  provision  is  used  to 
assess  an  offeror's  small  disadvantaged 
business  status  for  the  purpose  of  obtaining 
a  benefit  as  a  result  of  this  solicitation.  Status 
as  a  small  business  concern  and  status  as  a 
small  disadvantaged  business  concern  for 
general  statistical  purposes  is  covered  by  the 
provision  at  52.219-1,  Small  Business 
Program  Representation.  Offerors  claiming 
disadvantaged  business  status  must 
demonstrate  social  and  economic 
disadvantage  and  ownership  and  control  by 
the  designated  individuals.  (The  offeror  shall 
check  one  of  the  following:] 

The  offeror  is  not  claiming 

disadvantaged  business  status. 

The  offeror  is  claiming 

disadvantaged  business  status.  [The  offeror 
shall  enter  the  naweisl,  title(s)  and  business 
addressiesi  of  the  socially  and  economically 
disadvantaged  individuals  and  paragraphs 
IbHU  and  (b)(2)  of  this  provision.]  The 
socially  and  economically  disadvantaged 
individual(s)  are: 
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(1)  Social  and  Economic  Disadvantage. 
Individuals  who  are  members  of  the  groups 
named  in  paragraph  (b)(l)(i)  of  this  provision 
are  entitled  to  a  presumption  of  social  and 
economic  disadvantage  and  must  check  the 
applicable  categories.  However,  these 
presumptions  are  rebuttable  (see  the  criteria 
for  social  disadvantage  at  13  CFR  124.105 
and  economic  disadvantage  at  13  CFR 
124.106).  Individiials  who  are  not  members 
of  the  named  groups  must  complete 
paragraph  (b)(l)(ii)  of  this  provision. 

(i)  Individuals  with  a  Presumption  of 
Social  and  Economic  Disadvantage.  The 
offeror  represents  that  its  ownership  fells 
within  at  least  one  of  the  following  categories 
[the  offeror  shall  check  the  applicable 
categories]: 

Black  American; 

Hispanic  American; 

Native  American  (American 

Indians,  Eskimos,  Aleuts,  or  Native 
Hawaiians); 

Asian-Pacific  American  (persons 

«nth  origins  from  Burma,  Thailand,  Malaysia. 
Indonesia,  Singapore,  Brunei,  |apan.  China, 
Taiwan,  Laos,  Cambodia  (Kampuchea), 
Viemam.  Korea,  the  Philippines.  U.S.  Trust 
Territory  of  the  Pacific  Islands  (Republic  of 
Palau).  Republic  of  the  Marshall  Islands, 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam.  Samoa.  Macao.  Hong  Kong, 
Fi)i.  Tonga,  Kiribati,  Tuvalu,  or  Nauru): 

Subcontinent  Asian  (Asian-Indian) 

American  (persons  with  origins  from  India, 
Pakistan,  Bangladesh,  Sri  limka,  Bhutan,  the 
Maldives  Islands,  or  Nepal). 

Individual/concern,  other  than  one 

of  the  preceding,  currently  certified  for 
participation  in  the  Minority  Enterprise 
Development  Program  under  section  8(a)  of 
the  Small  Business  Act  (IS  U.S.C.  637(a)). 

(ii)  Individuals  without  a  Presumption  of 
Social  and  Economic  Disadvantage.  Offerors 
must  obtain  a  determination  of  social  and 
economic  disadvantage  from  the  Small 


Business  Administration  dated  no  earlier 
than  three  years  prior  to  the  date  of  the 
solicitation.  The  offeror  shall  check  one  of 
the  following: 

The  offeror  represents,  as  part  of  its 

offer,  that  the  Small  Business  Administration 
has  made  a  determination  concerning  the 
individual's  or  individuals'  status  as  socially 
and  economically  disadvantaged.  The  offeror 
certifies  that  it  was  found  by  the  Small 
Business  Administration  to  be  socially  and 
economically  disadvantaged  as  a  result  of 
that  determination  and  that  no  circimistances 
have  changed  to  alter  that  determination. 

The  offeror  represents  that  it  will 

obtain  a  determination  of  social  and 
economic  disadvantage  bom  the  Small 
Business  Administration  by 

[contracting  officer  shall 

insert  date]  or  forego  any  benefits  based  on 
disadvantaged  status. 

(2)  Ownership  and  Control.  Both  presumed 
and  non-presumed  offerors  must  demonstrate 
ownership  and  control  by  providing  a 
certification  from  an  organization  approved 
by  the  Small  Business  Administration  dated 
no  earlier  than  three  years  prior  to  the  date 
of  the  solicitation.  [The  offeror  shall  check 
one  of  the  following.] 

Attached  is  a  certification  of 

ownership  and  control.  The  o&ror  certifies 
that  no  circumstances  have  changed  to  alter 
the  validity  of  the  certification. 

The  oOsror  represents  that  it  will 

provide  a  certification  of  ownership  and 
control  from  an  organization  approved  by  the 

Small  Business  Administration  by 

[contracting  officer  shall  insert  date]  or 
forego  any  benefits  based  on  disadvantaged 
status. 

(c)  Penalties  and  Remedies.  Anyone  who 
misrepresents  any  aspects  of  the 
disadvantaged  status  of  a  concern  for  the 
purposes  of  securing  a  contract  or 
subcontract  shall — 

(1)  Be  punished  by  imposition  of  a  fine, 
imprisonment,  or  both; 

(2)  Be  subject  to  administrative  remedies, 
including  suspension  and  debarment;  and 

(3)  Be  ineligible  for  participation  in 
programs  conducted  under  authority  of  the 
Small  Business  Act. 

(End  of  provision) 

52^19-23    Notice  of  PriocEvakialion 
Adiustmwrt  for  Sman  OtMdvantaged 
Bueinoss  Conown*. 

As  prescribed  in  19.1104.  insert  the 
following  clause: 

Notks  of  Price  Evaluation  Adjustment  for 
Small  Disadvantagad  Busineas  Concarna 
(Data) 

(a)  Definitions.  Small  disadvantaged 
business  concern,  as  used  in  this  clause, 
means — 
(1)  A  small  business  concern  that — 
(i)  Is  at  least  51  percent  unconditionally 
owned  by  one  or  more  individuals  who  are 
both  socially  and  economically 
disadvantaged,  or  a  publicly  owned  business 
having  at  least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  mora 
socially  and  economically  disadvantaged 
individuals;  and 


(ii)  Has  its  management  and  daily  business 
controlled  by  one  or  more  such  individuals; 
or 

(2)  A  small  business  concern  that  is  at  least 
51  percent  unconditionally  owned  by  an 
economically  disadvantaged  Indian  tribe  or 
Native  Hawaiian  Organization,  or  a  publicly 
owned  business  having  at  least  51  percent  of 
its  stock  unconditionally  owned  by  one  or 
mora  of  these  entities,  which  has  its 
management  and  daily  business  controlled 
by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  Part  124. 

United  States,  as  used  in  this  clause, 
means  the  United  States,  its  territories  and 
possessions,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Trust  Territory  of  the  Pacific 
Islands,  and  the  District  of  Colimibia. 

(b)  Evaluation  adjustment.  (1)  Offiara  will 

be  evaluated  by  adding  a  fector  of 

(percentoge  to  be  inserted  by  the  contracting 
officer]  percent  to  the  price  of  all  o^ra, 
except — 

(i)  Offisrs^from  small  disadvantaged 
business  concerns  that  have  not  waived  the 
adjustment; 

(ii)  Otherwise  successful  offere  of  eligible 
products  under  the  Trade  Agreements  Act 
when  the  dollar  threshold  for  application  of 
the  Act  is  exceeded  (see  section  25.402  of  the 
Federal  Acquisition  Regulation);  and 

(iii)  Ofiiars  where  application  of  the  fector 
would  be  inconsistent  with  a  Memorandum 
of  Understanding  or  other  international 
agreement  with  a  foreign  government. 

(2)  The  factor  shall  be  applied  on  a  line 
item  basis  or  to  any  group  of  items  on  which 
award  may  be  made.  Other  evaluation  factors 
described  in  the  solicitation  shall  be  applied 
before  application  of  the  fector.  The  fector 
may  not  be  applied  if  using  the  adjustment 
would  cause  the  contract  award  to  be  made 
at  a  price  that  exceeds  the  feir  market  price 
by  more  than  10  percent. 

(c)  Waiver  of  evaluation  adjustment  A 
small  disadvantaged  business  concern  may 
elect  to  waive  the  adjustment,  in  which  case 
the  fector  will  be  added  to  its  offer  for 
evaluation  purposes.  The  agreements  in 
paragraph  (d)  of  this  clause  do  not  apply  to 
offers  that  waive  the  adjustment. 

'    Offeror  elects  to  waive  the 

adjustment. 

(d)  Agreements.  (1)  A  small  disadvantaged 
business  concern,  that  did  not  waive  the 
adjustment,  agrees  that  in  performance  of  the 
contract,  in  the  case  of  a  contract  for 

(i)  Services,  except  construction,  at  least  50 
percent  of  the  cost  of  personnel  for  contract 
performance  will  be  spent  for  employees  of 
the  concern. 

(ii)  Supplies  (other  than  procurement  from 
a  nonmanufecturer  of  such  supplies),  at  least 
50  percent  of  the  cost  of  manufacturing, 
excluding  the  cost  of  materials,  will  be 
performed  by  the  concern. 

(iii)  General  construction,  at  least  15 
percent  of  the  cost  of  the  contract,  excluding 
the  cost  of  materials,  will  be  performed  by 
employees  of  the  concern. 

(iv)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract,  excluding  the  cost  of  materials, 
will  be  performed  by  employees  of  the 
concern. 


(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
agrees  to  furnish  in  performing  this  contract 
only  end  items  manufectured  or  produced  by 
small  disadvantaged  business  concerns  in  this 
United  States.  This  paragraph  does  not  apply 
in  connection  with  construction  or  service 
contracts. 

(End  of  clause) 

Alternate  I  (Date).  As  prescribed  in 
19.1104,  substitute  the  following  paragraph 
(dK2)  for  paragraph  (d)(2)  of  the  basic  clause: 

(d)(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
agrees  to  furnish  in  performing  this  contract 
only  end  items  manufectured  or  produced  by 
small  business  concerns  in  the  United  States. 
This  paragraph  does  not  apply  in  connection 
with  construction  or  service  contracts. 

S2Jn9-24    SfnaH  Disadvantaged  Business 
KanKifMiion  Targets. 

As  prescribed  in  19.1204(a),  insert  a 
provision  substantially  as  follows: 

Small  DisadrantagiBd  Busfataas  Paitid|>ation 

Targets  (Date) 

(a)  This  solicitation  contains  a  source 
selection  factor  or  subfector  refeted  to  the 
participation  of  small  disadvantaged  business 
(SDB)  concerns  in  the  contract.  Credit  imder 
that  evaluation  fector  or  subfector  is  not 
available  to  an  SDB  concern  that  qualifies  for 
a  price  evaluation  adjustment  under  the 
clause  at  FAR  52.219-23,  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns,  unless  the 
SDB  concern  specifically  waives  the  price 
evaluation  adjustment 

(b)  In  order  to  receive  credit  under  the 
source  selection  fector  or  subfectOT,  the 
offeror  must  provide,  with  its  offer,  targets, 
expressed  as  dollan  and  percentages  of  total 
contract  value,  for  SDB  participation  in  any 
of  the  Standard  Industrial  Classification  (SIC) 
Major  Groups  for  which  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy  has 
authorized  the  use  of  an  evaluation  fector  or 
subfactor  for  SDB  participation.  A  listing  of 
those  SIC  codes  may  be  found  at:  gopher.// 
www.sbaonline.sba,gov:70/00/Govemment- 
Contracting/Size/sizeall.txt  The  targets  may 
provide  for  participation  by  a  prime 
contractor,  joint  venture  partner,  teaming 
arrangement  member,  or  subcontractor. 
hoMrever,  the  targets  for  subcontracton  must 
be  listed  separately. 

(End  of  provision) 

S2^»-25   SmaN  Dtsadvantsosd 


land  Rsponin^ 
As  prescribed  in  19.1204(b),  insert  the 
following  clause: 


Saull  Usadraotagad  Busiiiea  Participation 
Program— DisadTantaged  Status  ami 
Repertiiig  (Data) 

(a)  Disadvantaged  status  for  joint  venture 
partners,  team  members,  and  subcontractms. 
This  cUuse  addresses  disadvantaged  status 
ftv  joint  venture  partnere,  teaming 
arrangement  members,  and  subcontractors 
and  is  applicable  if  this  contract  contains 
small  disadvantaged  business  (SDB) 
participation  taigets.  Disadvantaged  status 
consists  of  a  determination  of  social  and 
economic  disadvantage,  and  a  certification  of 
ownership  and  control  by  the  designated 
socially  and  economically  disadvantaged 
individuals. 

(1)  Social  and  economic  disadvantage.  The 
Contractor,  acting  in  good  faith,  may  raly  on 
the  representations  of  joint  venture  partnere, 
teaming  arrangement  memben.  and 
subcontracton  regarding  membenhip  in 
designated  minority  groups.  Representations 
shall  be  obtained  from  joint  venture  partnara. 
teaming  arrangement  memben,  and 
subcontractcxs  by  way  of  a  provision 
substantially  the  same  as  the  provision  at 
FAR  52.219-22.  Small  Disadvant^ed 
Business  Status.  The  Contractor  shall  grant 
memben  of  designated  minority  groups  a 
presumption  of  social  and  economic 
disadvantage.  The  Contractor  shall  also 
consider  individuals  to  be  socially  and 
economically  disadvantaged  if  they  have 
obtained  a  determination  of  social  and 
eccmomic  disadvantage  frtmi  the  Small 
Business  Administration  (SBA).  The 
Contractor  shall  assess  the  validity  of  the 
determination  by  accessing  the  SBA's  on-line 
ragistry  at  [INTERNET  ADDRESS). 

(2)  Ownership  and  control.  To  claim 
disadvantaged  status,  a  Joint  ventura  partner, 
teaming  arrangement  member  or 
subcontractor  must  submit  to  the  Contractor 
a  certification  that  the  business  is  owned  and 
controlled  by  the  designated  socially  and 
economically  disadvantaged  individuals. 
Such  a  certification  must  come  from  an  SBA 
approved  organization  dated  no  earlier  than 
three  yean  from  the  date  of  the  joint  venture 
or  teaming  arrangement  or  subcontract 
solicitation.  A  list  of  approved  certifying 
organizations  is  maintained  by  the  SBA. 

(b)  Reporting  requirement.  If  this  contract 
contains  SDB  participation  targets,  the 
Contractor  shall  raport  on  the  participation  of 
SDB  concerns  at  contract  completion,  or  as 
otherwise  provided  in  this  contract 
Reporting  may  be  on  the  Optional  Fonn  XX, 
Small  Disadvantaged  Business  Partidpatiui 
Report,  or  in  the  Contractra-'s  o%ni  format 
providing  the  same  information.  This  raport 
is  required  for  each  contract  containing  SDB 
participation  targets.  If  this  contract  contains 
an  individual  &Dall,  Small  Disadvant^ed 
and  Women-owned  Small  Business 


Subcontracting  Plan,  reports  may  be 
submitted  with  the  final  Subcontracting 
Report  for  Individual  Contracts  (Standard 
Form  294)  at  the  completion  of  the  contract 
(End  of  clause) 

S2.21»-2t   Incenthte  SubconfracUng 
""Tl —  «— "— r"  rtiitrintioirt  Rtislnsss 
Concerns* 

As  prescribed  in  19.1204(c),  insert  the 
following  clause: 

iDoentiTe  Subcontrecting  Program  far  Small 
Disadrantaged  BosiMH  CanomH  (Data) 


(a)  Of  the  total  dollan  it  plans  to  spend 
under  subcontracts,  the  Contractor  has 
committed  itself  in  its  offer  to  try  to  award 
a  certain  amount  to  small  disadvantaged 
business  concerns  in  the  Standard  Industrial 
Classification  (SIC)  Major  Groups  authorizad 
by  the  Administrator  of  the  Office  of  Federal 
Procurement  Policy. 

(b)  If  the  Contractor  exceeds  its  total 

.  monetary  target  for  subcontracting  to  small 
disadvantaged  business  concerns  in  the 
authorized  SIC  Major  Groups,  it  «vill  receive 

[insert  the  appropriate  number 

between  0  and  10]  percent  of  the  dollan  in 
excess  of  the  monetary  target,  unless  the 
Contracting  Officer  determines  that  the 
excess  was  not  due  to  the  Contractor's  efforts 
(e.g.,  a  subcontractor  cost  overrun  caused  the 
actual  subcontract  amount  to  exceed  that 
estimated  in  the  offer,  or  the  excess  was 
caused  by  the  award  of  subcontracts  that  had 
been  planned  but  had  not  been  disclosed  in 
the  ofCer  during  contract  negotiations). 
Determinations  made  under  this  par^raph 
are  not  subject  to  the  Disputes  clause. 

(c)  If  this  is  a  cost-plus- fixed-fee  contract, 
the  sum  of  the  fixed  fee  and  the  incentive  fee 
earned  under  this  contract  may  not  exceed 
the  limitations  in  Subpart  15.9  of  the  Federal 
Aoqtiisition  Regulation. 

(End  of  clause) 

PART53-fORMS 

26.  Section  53.219  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{53^9   SmaUbusineaaprogrsms. 


(c)OFXXlDATE).SmaU 
Disadvantaged  Business  Participation 
Report.  (See  subpart  19.12.) 

27.  Section  S3.302-XX  is  added  to 
read  as  follows: 

53.302-XX    OFXX.Sfflel 


•yftTOA 
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SMALL  DISADVAHTAGED  BUSINESS  «•«««»—  Page    <^ 

PARTICIPATION  REPORT |     b^«>^      |  | 

PuWc  repelling  bufden  for  this  ooledion  of  Momwtnn  is  esiimatBd  to  average 

nmmng  instnjdiQns.  searcMng  easing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
laviewingtfMCOiectionorinfonnalion.  Send  convnents  regaidbig  this  ttjrdan  esiimale.iK.any  o«wr  aspect  of  this  colecthx)  o# 
infomiaion.indiJdingsuggesions  for  reducing  this  iMden.  to  the  FAR  Secretariat  (R«^S);<^^      GovemmentMide  Poicy, 
Federal  AcouiyM^  P«fc7  riiyiiion.  GSA.  Washington.  DC  20405. 


1.  Contractorname  and  address 


-i)^ 


2.  Contract  numbatf.  * 


3.  Total 

the  contract '^•'^; 


m 


%^' 


I    I. 


4.  SOBpJMicipalton  at  prime  contract  tajMi 
indMUiy  caMSbry  $  ^ 


IT 


A.  Major  Category 


S.  BreetatownofSD6perticipelio^subcontfirtJw»erj>yWt»stnrcalsgory 


B.  DoHars 


<•« 


'If 


^l 


n: 


'ij.TH»i'ii  ar— 


A. 


■■*/. 


3b. 


■^v. 


C.  Percent 


;;•• 
••;: 


**«rr 


^' 


■c 


-:^ 


'^Sife. 


■ ;,.         iiit'i'iitti 


•'h 


"f.r: 


,.•:"«;;; 


A.  Major  cStegory 


•••.•/.. 


■•*•••; 


!?nr 


V't.  ••• 


''^•^vv. 


.«».<«/• 


''!?" 
*••* 


•ttf. 


B.  DoOars 


C.  Percent 


f?r. 


'%. 


•7ft/- 


•«. 


■t'i.. 


"*f■... 


'% 


"•J 


-»5r 


6.  Narne  of  indh/H^I  who  prefMRiiyeport 


AuttKXized  for  tocai  reproduction.'^fi'jvj^ 


7.  Telephone 


8.  Date 


Optional  Form  XX 
Prescribed  liy .... 


GENERAL  INSTRUCTIONS 

1 .  This  form  collects  data  on  Ac  participation  of  small  disadvantaged  business  concerns  in  contracts  that 
contain  the  clause  at  FAR  52.219-26,  Small  Disadvantaged  Business  Participation  Program  - 
Disadvantaged  Status  and  Reporting.  This  form  may  also  be  used  to  repcfe^  breakout  of  subcontracting 
with  small  disadvantaged  business  concerns  under  the  clause  at  FAR  ^2fi219-9^- Small,  Small 
Disadvantaged  and  Women-Owned  Small  Business  Subcontracting.pSn.     ./f 


■••».. 


—'I 
2.  Reports  may  be  submitted  on  this  form,  or  in  any  other  form/g^viat  iochides  all  the  required 


information. 


<:<.. 


.••5? 


S'  '-'-i. 


3.  Submit  this  rep(xt  to  the  contracting  officer.  Ifyourqtjg^lniEation  is  required  to  irtpoit  subcontracting 
data  under  an  individual  subcontracting  plan,  you  may  attach  t^report  to  the  final  SFi9t4  report 
submitted  under  the  contract  .£"         ,/*■•''  ^"-^.> 


4.  Report  in  i^ole  dollars. 


Sf*. 


SPECIFIC  INSTR 


ONS:    >iY 


Block  3:  Repent  tbe  total  dollar  amoimt  ^j^cipation  of  small  di^at^amtaged  ^iness  concerns  under 
die  contract  cited  in  Block  2.  Participa^  mit^li^jdirough  subcontracfii^teanuiig  arrangement,  joint 
ventures,  or  as  the  prime  contractor  (g^ded  die  prime  opoiitractor  waived  ii^^^^  to  a  price  evaluation 

adjustment).  %.  ''''^^:::;r 

Block  4.  Report  the  participation,  if  any,  by  ai&aU  disadVantfUed  businesir'concems  in  this  contract  at  the 
prime  contract  level.  All  ptim^^^^tract  dollars  liWjtst  be  rqji^ted  uaS&P&c  Ms^ot  Group  (first  two  digits 
of  the  SIC  code)  assigned  t9^fir^ii|£ontract  Re^  the  dollqi-  amount  and  percentage  of  the  total 
omtract  value.  #'  ^^i*  ''^u.  \ 

Block  S.  Report,  by  ^or  g^4k^^^^^^S&a^i}^  small  dSii^antaged  business  concerns  in  this 
contract  at  the  subco]^tact  levePS^^  the  dollar  ifiiaimt  aiid  perc^^ 


related  to  tiiis  report 


"^~. 


^* 


>- 


.':;■■• 


i^ 


# 


•'-V. 


::: 


'•v.. 


"'*?, 


••:?•- 
^•..-. 

•".•»... 

-i»; 


.f 


.*- 
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DEPARTMEffT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0007] 

Proposed  Collection;  Comment 
Request  Entitled  Summary 
Subcontract  Support 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Notice  of  request  for  public 
comments  regarding  a  revision  of  an 
ejflsting  OMB  clearance  (9000-0007). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revision 
of  a  currently  approved  information 
collection  requirement  concerning 
Simunary  Subcontract  Report. 
DATES:  Comment  Due  Date:  July  8, 1997. 
addresses:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0007, 
Summary  Subcontract  Report,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4764. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  proposed  rule  contemplates 
revisions  to  the  FAR  to  implement  the 
Department  of  Justice  (DOJ)  proposal  to 
reform  affirmative  action  in  Federal 
prociirement.  DOJ's  proposal  is 
designed  to  ensure  compliance  with  the 
constitutional  standards  established  by 
the  Supreme  Court  in  Adarand 
Constructors.  Inc.  v.  Pena,  115  S.Ct. 
2097  (1995).  In  Adarand,  the  Supreme 
Court  extended  strict  judicial  scrutiny  to 
Federal  affirmative  action  programs  that 
use  racial  or  ethnic  criteria  as  a  basis  for 
decisionmaking.  In  Federal 
procurement,  this  means  that  any  use  of 
race  in  the  decision  to  award  a  contract 


is  subject  to  strict  scrutiny.  Under  strict 
scrutiny,  any  Federal  programs  that 
make  race  a  basis  for  contract 
decisionmaking  must  be  narrowly 
tailored  to  serve  a  compelling 
government  interest. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16.77  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4,253;  responses  per  respondent,  1.66; 
total  annual  responses,  7,098; 
preparation  hours  per  response,  16.77; 
and  total  response  burden  hours, 
119,070. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0007,  Summary  Subcontract 
Support,  in  all  correspondence. 

Dated:  April  22, 1997. 
Shanm  A.  Kiser, 
FAR  Secretariat. 

[PR  Doc.  97-12266  Filed  5-6-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[FAR  Caa*  V7-O04] 

Comment  Request;  Proposed 
Collection  Entitled  Reform  of 
Affirmative  Action  in  Federal 
Procurement 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  pubUc 
comments  regarding  a  new  information 
collection  requirement. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  plans  to  submit  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 


information  collection  requirement 
concerning  Reform  of  Affirmative 
Action  in  Federal  Procurement  (FAR 
Case  97-004). 

DATES:  Comment  Due  Date:  July  8, 1997. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat.  1800  F  Street,  NW, 
Room  4037.  Washington.  DC  20405. 
Please  cite  FAR  case  97-004,  Reform  of 
Affirmative  Action  in  Federal 
Procurement,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Victoria  Moss,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4764. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  proposed  rule  contemplates 
revisions  to  the  FAR  to  implement  the 
Department  of  Justice  (DOJ)  proposal  to 
reform  affirmative  action  in  Federal 
procurement.  DOJ's  proposal  is 
designed  to  ensure  compliance  with  the 
constitutional  standards  established  by 
the  Supreme  Court  in  Adarand 
Constructors,  Inc.  v.  Pena,  115  S.Ct. 
2097.  In  Adarand,  the  Supreme  Court 
extended  strict  judicial  scrutiny  to 
Federal  affirmative  action  programs  that 
use  racial  or  ethnic  criteria  as  a  basis  for 
decisionmaking.  In  Federal 
procurement,  this  means  any  use  of  race 
in  the  decision  to  award  a  contract  is 
subject  to  strict  scrutiny.  Under  strict 
scrutiny,  any  Federal  programs  that 
make  race  a  basis  for  contract 
decisionmaking  must  be  narrowly 
tailored  to  serve  a  compelling 
Government  interest. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.09  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
20,430;  responses  per  respondent,  8.97; 
total  annual  responses,  182,470; 
preparation  hours  per  response,  2.09; 
and  total  response  burden  hours, 
381,305. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  a  copy  of  the 
justification  firom  the  General  Services 


Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street.  NW, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  FAR  case  97-004. 
Reform  of  Affirmative  Action  in  Federal 
Procurement,  in  all  correspondence. 

Dated:  April  17, 1997. 
Sharon  A.  Kiser, 
FAR  Secretariat 

[FR  Doc  97-12265  Filed  5-8-97;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editoriaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MAY  9,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Senrloe 

Veterinahan  accreditation,  etc.: 
Optional  digital  signature 
acceptance  on  official 
certificates,  forms, 
records,  and  reports; 
put)lished  5-9-97 

AGRICULTURE 
DEPARTMENT 
Fann  Servloe  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  published  5-9-97 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Restructuring, 
reorganization,  and 
simplification;  published  5- 
9-97 

ENVIRONMENTAL 
PROTECTION  AG0ICY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cyfluthrin;  published  &9-97 

FEDERAL 

COMMUNICATIONS 

COMMttSION 

Radio  stations;  table  of 
assignments: 
Missouri;  put>lished  5-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  dnjgs,  feeds,  and 
related  products: 
Semduramidn;  published  5- 
947 
Food  addHives: 
Adjuvants,  production  aids, 
and  sanitizers — 
High-purNy  lumaoe  biadc: 
publshed5«47 


PERSONNEL  MANAGEMBIT 
OFFICE 

Federal  Employee  Travel 

Reform  Act  of  1996; 

implemerrtation: 

Lx)cation-based  pey 
entitlements;  official  duty 
station  determinations; 
published  5-9-97 

TRANSPORTATION 
DEPARTMENT 
Federal  AvMion 
Adminiib  atiun 

Ainworthiness  directives: 
Airtxjs  Industrie;  published 
4-4-97 

Ben;  published  4-4-97 
Jetstream;  published  4-4-97 
Raytheon;  published  3-13-97 
Correction:  published  5-2- 
97 

AinwKthiness  standards: 
Special  conditions- 
Lockheed  Martin 
Aerospace  Corp.  model 
L382J  airplane; 
published  4-947 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Art)itrage  and  related 
restrk:tk>ns  on  tax-exempt 
boTKls;  guidance  fcx 
complying;  published  5-9- 
97 

Partnership  terminatwn; 
published  5-9-971 

RULES  GOING  INTO 
EFFECT  MAY  10.  1997 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  walenvays  safely: 
Tampa  Bay,  FL;  saiety 
zone;  published  5-5-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agrleultairal  Marfcadng 


Potatoes  (Irish)  grown  In— 
Washington:  commenls  due 
by  5-14-97;  pubished  4- 
14-87 

Raisins  produced  fcoffi  grapes 
gnmn  in  CaWbmia; 
comments  due  by  5-14-97; 
pubished  4-14-97 


Communily  develQpmani  blook  AOWCULTUWE 


National  Poultry 
Improvement  Plan  and 
auxiliary  provisnns— 
New  program 
classifications  and  new 
or  modified  sampling 
and  testing  procedures 
fc>r  participants  and 
partkapating  flocks; 
establishment; 
comments  due  by  5-12- 
97;  published  3-11-97 

AGRICULTURE 
DEPARTMBIT 

Federal  Crop  Insuranoe 
Corporation 

Crop  insurance  regul^rans: 
Saffiower  seed;  conMnents 
due  by  5-12-97;  published 
4-11-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Federal  Agrwulture 
Improvement  and  Rekym 
Act  of  1996;  implementation: 
Delinquent  account  servwing 
proviskxis;  comnfents  due 
by  5-13-97;  published  3-5- 
97 

AGRICULTURE 
DEPARTMBIT 

Food  Safety  and  InspscHon 
Service 

Meat  and  poultry  inspectkin: 
Cooked  roast  beef  products; 
sort)itol  use;  comments 
due  by  5-13-97;  published 
3-14-97 

AGRICULTURE 

DEPARTMENT 

Grain  in  spat  Hun.  Pachscs 

aiMl  Stockyards 


Packers  and  Stockyard  Act 
Poultry  grower  contracts. 


comments  due  by  5-12- 
97;  published  2-10-87 

AGRICULTURE 
DEPARTMBIT 
Rural 


Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementatwn: 
Delinquent  account  servkang 
provisions;  commenls  due 
by  5-13-97;  pubished  »«- 
97 


I  OOBf  ■  AQriCUHUfS 


Act  of  1996: 

OsinciusMl  aoosuni  ssnacing 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Ssrvfoa 

Rural  devekjpment: 
Distance  learning  and 
telemediane  k>an  and 
grant  program;  comments 
due  by  5-1647;  published 
4-16-97 

COMMERCE  DEPARTMENT 

1..1.  ...  ail  II    ■    ■  I     ^.  -   -M  . 

nnemauonai  iraoe 


Uruguay  Round  Agreements 

Act  (URAA): 

Antkkimping  and 
countervailing  duties, 
conformarwe  and  Federal 
regulatory  review; 
comments  due  l>y  5-12- 
97;  published  4-23-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservaton  and 
management: 
AUantk:  highly  migratory 
species  fisheries— 
AUantc  bhjefin  tuna; 
comments  due  by  5-16- 
97;  published  4-21-97 
Highly  migratory  species 
advisory  panels 
establishment; 
combinatkxi  of  Atlantk: 
shaik,  swordfish,  and 
tunas  fishery  management 
plans;  comments  due  by 
5-15-97;  published  4-4-97 
Northeastern  United  States 
fisheries- 
Summer  flounder,  scup, 
and  Black  Sea  bass; 
comments  due  by  5-14- 
97;  pubfished  4-1547 
Marine  mammals: 
Commercial  fishing 
authorizatkins — 
Take  reductnn  plan  and 
emergency  regulations; 


due  by  5-1547; 
pubished  4-2447 
Incidental  taking^ 

North  Allantk:  right  whale, 
etc;  take  reduction 
plan;  commenls  due  by 
5-1547;  published  4-7- 
97 

Northern  lur  seals: 


comments  due  by  S-12- 
97;  pubished  4-1147 


publshsd4447 


Pouby  improwamsnti 


«y5-1S47: 
97 


pubishsdS«- 


I. 


u   I 
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due  by  5-12-97;  published 
2-26-97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Duty-free  entry  of  supplies; 
guidance  darificaiion; 
comments  due  by  5-12- 
97;  published  3-11-97 
ENERGY  DEPARTMENT 
Nudear  waste  repositories; 
site  recommendatiora; 
general  guidelines; 
comments  due  by  5-16-97; 
published  4-29-97 
ENERGY  DEPARTMENT 
Federal  Energy  RafuislDry 


Rulemaking  petitions: 
Pipeline  Customer  Coalition 

and  Interstate  Natural  Gas 

Association  of  America; 

interstate  natural  gas 

pipelines  services; 

expedited  complaint 

procedures;  comments 

due  by  5-16-97;  published 

4-2S-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of    . 
performance  for  new 
stationary  sources: 
Phosphate  fertilizer  industry; 

granular  triple 

superphosphate  storage 

facilities;  comments  due 

by  5-15-97;  published  4- 

15-97 
Air  programs: 
Ambient  air  quality 

surveillance;  ozone 

monitoring  season 

modification  for 

Corviecticut,  Maine. 

MassactKisetts.  New 

Hampshire,  Rhode  Island, 

and  Vermont;  comments 

due  by  5-16-97;  published 

4-16-97 
Air  quality  implementation 
plans;' approval  and 
promulgation;  various 
States: 
Cabfomia;  commerrls  due  by 

5-14-97;  published  4-14- 

97 
New  Jersey;  comments  due 

by  5-12-97;  published  4- 

11-97 
OfMo;  comments  due  by  5- 

16-97;  published  4-16-97 
Tennessee;  comments  due 

by  5-14-97;  published  4- 

14-97 
Vermont;  comments  due  by 

5-12-97;  published  4-10- 

97 


Virginia;  comments  due  by 

5-13-97;  published  4-29- 

97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Indiana;  comments  due  by 

5-13-97;  published  3-14- 

97 
Air  quality  planning  purposes; 
designation  of  areas: 
Maine;  corriments  t^ie  by  5- 

16-97;  published  4-16-97 

Solid  wastes: 
Recovered  materials 

advisory  notice; 

availability;  corrMnents  due 

by  5-14-97;  published  4- 

14-97 
Water  programs  and  sewage 
sludge: 
State  sewage  sludge 

management  programs; 

streamlining;  comments 

due  by  5-12-97;  published 

3-11-97 

FEDERAL 

COMMUNICATIONS 

COMM»SION 

Practice  and  procedure: 
Pole  attachments- 
Cable  operators; 
maximum  just  and 
reasonable  rates  utilities 
charge;  comments  due 
by  5-12-97;  published 
4-14-97 
Radio  statior«;  table  of 
assignments: 

Tennessee;  comments  due 
by  5-12-97;  published  3- 
26-97 
Television  broadcasting: 
Cable  television  systems — 
Navigation  devices; 
commercial  availability; 
comments  due  by  5-16- 
97;  published  3-&-97 
Television  stations;  table  of 
assignments: 
Pennsyh/ania;  comments 
due  by  5-12-97;  published 
3-25-97 

FEDERAL  TRADE 
COMMtOUION 

Trade  regulation  rules: 
Telecommunications  Act  of 
1996 

900-number  rules;  pay- 
p)er-call  services 
advertising  arxl 
operation  arx)  billing 


dispute  procedures 
establishment; 
comments  due  by  5^2- 
97;  published  3-12-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  devetoprrwnt  block 
grants: 
State  program  income 

requirements  and 

miscellarwous 

amendments;  reporting 

and  recordkeeping 

requirements;  comments 

due  by  5-12-97;  published 

3-11-97 
INTERIOR  DEPARTMENT 
FMi  and  WNdHfe  Servloe 
Endangered  and  threatened 


Flat-tailed  homed  lizard: 
comments  due  by  5-12- 
97;  published  3-5-97 
kdigratory  bird  hunting: 

Migratory  bird  harvest 
Information  program; 
participating  States; 
comments  due  by  5-13- 
97;  published  3-14-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMNdSTRATION 

Acquisition  reguiabons: 
Protests  to  agerwy; 
comments  due  by  5-12- 
97;  published  3-11-97 

NATIONAL  CREDIT  UNION 
ADMWiSTRATION 

Credit  unions: 

Credit  union  service 
organizations;  comments 
due  by  5-12-97;  published 
3-13-97 

Federal  credit  unions  bylaws 
and  Federal  credit  union 
standard  bylaw 
amendments;  revision: 
comments  due  by  5-12- 
97;  published  3-13-97 

Interpretive  rulings  and 
policy  statements; 
revision;  comments  due 
by  5-12-97;  published  3- 
13-97 

NORTHEAST  DAIRY 
COMPACT  COMM^SION 

Over-order  price  regulations: 

Compact  over-order  price 
regulation  for  Connecticut, 
Mair>e,  Massachusetts, 
New  Hampshire,  Rhode 
Island,  and  Vermont; 
comments  due  by  5-12- 
97;  published  4-28-97 


PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-emptoyer  plans: 

Termination  regulations: 
amendments;  comments 
due  by  5-13-97;  published 
3-14-97 

TRANSPORTATION 
DEPARTMENT 

Ceeit  Guerd 

Drawbridge  operations: 

Massachusetts;  comments 
due  by  5-12-97;  published 
4-11-97 

Regattas  and  marine  parades: 

Laughlin  Aquamoto  Sports 
Challenge  and  Expo; 
comments  due  by  5-12- 
97;  published  3-26-97 

TRANSPORTATION 
DEPARTMBIT 

Economic  regulations: 

Domestic  passenger 
manifest  information; 
comments  due  by  5-12- 
97;  published  3-13-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Admlntatration 

Airworthiness  directives: 

Airbus  Industrie:  comments 
due  by  5-12-97;  published 
4-1-97 

Boeing;  corrwnents  due  t>y 
5-12-97;  published  3-13- 
97 

Jetstream;  comments  due 
by  5-15-97;  published  4-4- 
97 

New  Piper  Aircraft,  Inc.; 
comments  due  t>y  5-16- 
97;  published  2-19-97 

Pilatus  BrittervNorman  Ltd.; 
comments  due  by  5-12- 
97;  published  3-6-97 

Class  D  airspace:  comments 
due  by  5-1 5-97;  published 
4-9-97 

Class  E  airspace:  comments 
due  by  5-15-97;  pubHshed 
4-21-97 

TRANSPORTATION 
DEPARTMENT 


FCKRAL  KEGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  poraon  who  uses  the  Federal  Register  and  Code  of  Federal 

-   Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  liriefings  (approximately  3  hours)  to  present: 

1.  Tlw  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  afiiact  tliem. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WHEN: 
WHEKE: 


WHEN: 
WHERE: 


RESERVATICmS: 


Long  Beach,  CA 

May  20,  1997  at  9KM  am  to  12.-(M  noon 
Gleam  M  Anderson  Federal  Building 
501  W.  Ocean  Blvd. 
Conference  Room  3470 
Long  Beach.  CA  90802 

San  Francisco,  CA 

May  21,  1997  at  9KX)  am  to  12K)0  noon 

FhUlip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francijco.  CA  94102 

Anchorage,  AK 

May  23,  1997  at  9:00  am  to  12KM  noon 

Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  CaiiBteria) 

Anchorage,  AK  99513 

For  Long  Beach,  San  Francisco,  and 

Anchorage  workshops  please  call  Fednal 

Information  Center 

1-800-688-0889  x  0 


Adminlstratton 

Motor  carrier  safety  standards: 

Federal  regulatory  review; 
comments  due  by  5-12- 
97;  published  3-27-97 


TKo  fliithpntir  fpxt  hphind  the  news 


iW\ 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeaUyl 

Presidential 
Documents 


TNb  uniqu0  seivice  providss  up-to-date 
nofinHon  on  rTVMMnoai  ^^^m^^n 
and  armounoMiMnti.  it  oonlains  iho 
Mi  taxt  of  ttw  PrMidanrs  puMc 
ipMcfM*.  stManwnH.  ntMMgM  to 
CongraM,  twm  contaranoea,  and  othar 


The  Weeidy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  ttte  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  Hats  of  acts  approved  by 
ttw  President,  nominations  sulMnitted 
to  the  Senate,  a  ctteddist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcemertts. 
Indexes  are  published  quarterty. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISltT) 
contains  regulatory  documents  having  general 
appHcataility  and  legal  effect,  most  of  which 
are  keyed  to  arKJ  codHied  in  the  Code  of 
Federal  Regulations,  which  is  publtehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servioe 
7CFRPart28 
[CN-87-001] 

Revision  of  User  Fees  for  1997  Crop 
Cotton  Classification  Services  to 
Growers 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Mariceting 
Service  (AMS)  is  reducing  user  fees  for 
cotton  producers  for  1997  crop  cotton 
classification  services  under  die  Cotton 
Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1996  user  fee  for  this 
classification  service  was  $1.50  per  bale. 
This  rule  would  reduce  the  fee  for  the 
1997  crop  to  $1.40  pier  bale.  The 
reduction  in  hes  resulted  from 
increased  efficiency  in  classing 
operations.  The  fee  is  sufficient  to 
recover  the  costs  of  providing 
classification  services,  including  costs 
for  administration,  supervision,  and 
development  and  maintenance  of 
standards. 

EFFECTIVE  DATE:  July  1, 1997. 

FOR  FURTHER  MFORMATKM  COMTACT:  Lee 
Clibum,  202-720-2145. 

8UPPI.EMBITARV  INFORMATION:  A 

proposed  rule  detailing  the  revisions 
was  published  in  the  Feda«l  Kegistar 
on  March  17. 1997,  (62  FR 12577).  A  30- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  nile:  No  comments  were 
received. 

This  final  rule  has  been  determined  to 
be  not  significant  fior  purposes  of 
Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OI^). 


This  final  rule  has  been  reviewed 
under  Executive  Oder  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preonpt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator.  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  It  has  been 
determined  that  the  implementation  of 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  smaU  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  40,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administratiixi  (13  CFR  121.601).  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because: 

(1)  The  fee  reduction  reflects  a 
decrease  in  the  cest-per^unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  1996  user  fiee  for 
classification  services  was  $1.50  per 
bale;  the  fiee  for  the  1997  crop  will  be 
reduced  to  $1.40  per  bale;  the  1997  crop 
is  estimated  at  17,587,000  bales); 

(2)  The  cost  reduction  will  not  affect 
competition  in  the  maricetplace;  and 

(3)  The  use  of  classification  s«vioes  is 
voluntary. 

In  compliance  with  0MB  regulations 
(5  CFR  part  1320)  which  implmnent  the 
Paperwork  Reduction  Act  (FRA)  of  1980 
(44  U.S.C  3501  et  seq.),  the  infarmation 
collection  requirements  amtained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  Mrere  assigned 
0MB  control  nimiber  0581-0009  under 
the  Psperwotk  Reduction  Act  of  1980 
(44U.S.C3501et8eq.). 
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The  changes  will  be  made  effective 
July  1, 1997.  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  far  CUaiificatian  Under  the  Gotloii 
Statistics  and  Fjrtimrtrt  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  V(rfume  Instrument 
(HVI)  classification  services  imder  the 
Cottcm  Statistics  and  Estimates  Act  (7 
U.S.C  473a)  was  $1.50  per  bale  during 
the  1996  harvest  seascm  as  determined 
by  using  the  formida  provided  in  the 
Uniform  Cottim  Classing  Fees  Act  of 
1987.  as  amended  by  Pid>lic  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of  cotton 
standards. 

This  rule  esatablishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.40  per  bale  during 
the  1997  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1996.  Therefore,  the  1997 
producer's  user  fiae  for  classification 
servioe  is  based  on  the  1996  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cott(m  Classing  Fees  Act  of  1987,  as 
amended  by  Pij^lic  Law  102-237.  The 
1996  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act.  was  $2.04  per  bale.  A  two 
poTxnt.  or  fbiu*  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.04  results  in  a  1997  base  fee  of  $2.08 
per  bale.  The  formula  in  the  Act 
provides  fw  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
fm  &e  most  recent  12-month  period  fat 
whidb  statistics  are  availabfe).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  moxitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be<:lassed  by 
the  United  States  Department  of 
Agriculture  from  the  1997  crop  is 
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estimated  at  17.587.000.  The  1997  base 
fee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12.500.000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amoimts  to  a  31  cents 
(>er  bale  reduction  and  was  subtracted 
from  the  1997  base  fee  of  $2.08  per  bale, 
resulting  in  a  fee  of  $1.77  per  bale. 
With  a  fee  of  S1.77  per  bale,  the 
projected  operating  reserve  would  be 
41.93  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.77 
was  reduced  by  37  cents  per  bale,  to 
$1.40  per  bale,  to  provide  an  ending 
acciunulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
establishes  the  1997  season  fee  at  $1.40 
per  bale. 

Accordingly.  §  28.909,  paragraph  (b) 
will  be  revised  to  reflect  the  reduction 
in  the  HVI  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  as  amended, 
a  five  cent  per  bale  discount  will 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 

Ckowers  or  their  designated  agents 
will  continue  to  incur  no  additional  fees 
if  only  one  method  of  receiving 
classification  data  is  requested.  The  fee 
for  each  additional  method  of  receiving 
classification  data  in  §  28.910  will 
remain  at  five  cents  per  bale,  and  it  will 
be  applied  even  if  the  same  method  is 
requested.  The  fee  in  §  28.910(b)  for  an 
owner  receiving  classification  data  from 
the  central  database  will  remain  at  five 
cents  per  bale,  and  the  minimum  charge 
of  $5.00  for  services  provided  per 
mcMithly  billing  period  will  remain  the 
same,  llie  provisions  of  §  28.910(c) 
concerning  the  fee  for  new  classification 
memoranda  issued  fitim  the  central 
database  for  the  business  convenience  of 
an  owner  without  reclassification  of  the 
cotton  will  remain  the  same. 

The  fee  for  review  classification  in 
$  28.911  will  be  reduced  from  $1.50  per 
bale  to  $1 .40  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.911  wnll  remain  at 
40  cents  ger  sample. 

Lial  of  Sobiects  in  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton,  Cotton  samples. 
Grades.  Market  news.  Reporting  and 
recordkeeping  requirements.  Standards. 
Staples.  Testing.  Warehouses. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Fart  28  is  amended  as 
follows: 

PART  28-{AMENDED] 

1.  The  authority  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  7  U.S.C  471-476. 

2.  In  §  28.909.  paragraph  (b)  is  revised 
to  read  as  follows: 

f2a9M    Coett. 

•  *        •        •        • 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.40  per  bale. 

•  •        •        •        * 

3.  In  §  28.911.  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

128.911    Rewtaw  dasaMcatlon. 
(a)  *  *  *  The  fee  for  review 
classification  is  $1.40  per  bale. 

•  •        •        •        • 

Dated:  May  6, 1997. 
Lon  Hatamiya, 
Administrator. 
IFR  Doc  97-12345  Filed  5-*-97: 8:45  ami 
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NUCLEAR  REGULATORY 
C0MMS810N 

10  CFR  Part  52 
niN3180-AE87 

Standard  DMign  Certification  for  tha 
DS.  Advanced  Boiling  Water  Reactor 
Daaign 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
amending  its  regulations  to  certify  the 
U.S.  Advanced  Boiling  Water  Reactor 
(ABWR)  design.  The  NRC  is  adding  a 
new  provision  to  its  regulations  that 
approves  the  U.S.  ABWR  design  by 
rulemaking.  This  action  is  necessary  so 
that  applicants  for  a  combined  license 
that  intend  to  construct  and  operate  the 
U.S.  ABWR  design  may  do  so  by 
appropriately  referencing  this 
regula^on.  "Hie  applicant  for 
certification  of  the  U.S.  ABWR  design 
was  G£  Nuclear  Energy. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  June  11. 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  11. 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
N.  Wilson,  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-3145  or 
Geary  S.  Mizuno.  Office  of  the  General 
Counsel,  telephone  (301)  415-1639.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background. 

n.  Public  conunent  summary  and  resolution. 

A.  Principal  Issues. 

1.  Finality. 

2.  Tier  2  Change  Process. 

3.  Need  for  Additional  Applicable 
Regulations. 

B.  Responses  to  specific  requests  Cor 
comment  from  proposed  rule. 

C  Other  Issues. 

1 .  NRC  Verification  of  ITAAC 
Determinations. 

2.  DCD  Introduction. 

3.  Duplicate  documentation  in  design 
certification  rule. 

4-7.  OCRE  comments. 
ID.  Section-by-section  discussioa 

A.  Introduction  (Section  I). 

B.  Definitions  (Section  11). 

C  Scope  and  contents  (Section  ID). 

D.  Additional  requirements  and 
restrictions  (Section  IV). 

E.  Applicable  regulations  (Section  V). 

F.  Issue  resolution  (Section  VI). 

G.  Duration  of  this  appendix  (Section  VQ). 
H.  Processes  for  changes  and  departures 

(Section  VUI). 
I.  Inspections,  tests,  analyses,  and 

acceptance  criteria  (Section  DC). 
).  Records  and  Reporting  (Section  X). 

IV.  Finding  of  no  significant  environmental 

impact:  availability. 

V.  Paperwork  Reduction  Act  statement 

VI.  Regulatory  analysis. 

Vn.  R^ulatory  Flexibility  Act  certification. 
Vm.  Backfit  analysis. 

I.  Background 

On  September  29, 1987,  General 
Electric  Company  applied  for 
certification  of  the  U.S.  ABWR  standard 
design  with  the  NRC  The  application 
was  made  in  accordance  with  the 
procedures  specified  in  10  CFR  Part  50, 
Appendix  O.  and  the  PoUcy  Statement 
on  Nuclear  Power  Plant 
Standardization,  dated  September  15, 
1987.  The  application  was  docketed  on 
February  22, 1988  (Docket  No.  STN  50- 
605). 

The  NRC  added  10  CFR  Part  52  to  its 
regulations  to  provide  for  the  issuance 
of  early  site  permits,  standard  design 
certifications,  and  combined  licenses  for 
nuclear  poww  reactors.  Subpart  B  of  10 
CFR  Part  52  established  the  process  for 
obtaining  design  certifications.  A  major 
ptupose  of  this  rule  was  to  achieve  early 
resolution  of  licensing  issues  and  to 
enhance  the  safety  and  reliability  of 
nuclear  po%ver  plants. 


On  December  20, 1991,  GE  Nuclear 
Energy  (GE),  an  operating  component  of 
General  Electric  Company's  power 
systems  business,  requested  that  its 
application,  originally  submitted 
pursuant  to  10  CFR  Part  50.  Appendix 
O.  be  considered  as  an  application  for 
design  approval  and  subsequent  design 
certification  pursuant  to  Subpart  B  of  10 
CFR  Part  52.  Notice  of  receipt  of  this 
request  was  published  in  the  Federal 
Roister  on  March  20. 1992  (57  FR 
9749),  and  a  new  docket  niunber  (52- 
001)  was  assigned. 

The  NRC  staff  issued  a  final  safety 
evaluation  report  (FSER)  related  to  the 
certification  of  the  U.S.  ABWR  design  in 
July  1994  (NUREG-1503).  The  FSER 
documents  the  results  of  the  NRC  staff's 
safety  review  of  the  U.S.  ABWR  design 
against  the  requirements  of  10  CFR  Part 
52.  Subpart  B,  and  delineates  the  scope 
of  the  technical  details  considered  in 
evaluating  the  proposed  design. 
Subsequently,  the  applicant  submitted 
changes  to  the  U.S.  ABWR  design  and 
the  NRC  staff  evaluated  these  design 
changes  in  a  supplement  to  the  FSER 
(NUREG-1503.  Supplement  No.  1).  A 
copy  of  the  FSER  and  Supplement  No. 
1  may  be  obtained  from  the 
Superintendent  of  Documents.  U.  S. 
Govenunent  Printing  Office.  Mail  Stop 
SSOP.  Washington.  DC  20402-9328  or 
the  National  Technical  Information 
Service.  Springfield.  VA  22161.  A  final 
design  approval  (FDA)  was  issued  for 
the  U.S.  ABWR  design  on  July  13, 1994 
and  revised  on  November  23, 1994  to 
provide  a  15  year  duration.  An  FDA, 
which  incorporates  the  design  changes, 
will  be  issued  to  supersede  the  current 
FDA  after  issuance  of  this  final  design 
certification  rule. 

The  NRC  staff  originally  proposed  a 
conceptual  design  certification  rule  for 
evolutionary  standard  plant  designs  in 
SECY-92-287,  "Form  and  Content  for  a 
Design  Certification  Rule." 
Subsequently,  the  NRC  staff  modified 
the  draft  rule  language  proposed  in 
SECY-92-287  to  mcorporate 
Commission  guidance  and  published  a 
draft-proposed  design  certification  rule 
in  the  Federal  Register  on  November  3, 
1993  (58  FR  58665),  as  an  Advanced 
Notice  of  Proposed  Rulemaking  (ANPR) 
for  public  comment.  In  accordance  with 
the  Administrative  Procedure  Act  of 
1947  (APA),  as  amended,  10  CFR  Part 
52  provides  the  opportunity  for  the 
public  to  submit  written  comments  on 
proposed  design  certification  rules. 
However.  Part  52  went  beyond  the 
requirements  of  the  APA  by  providing 
the  public  with  an  opportunity  to 
request  a  hearing  before  an  Atomic 
Safety  and  Licensing  Board  in  a  design 
certification  rulemaking.  Therefore,  on 


April  7. 1995  (60  FR  17902).  the  NRC 
published  a  proposed  rule  in  the 
Federal  Register  which  invited  public 
comment  and  provided  the  public  with 
the  opportimity  to  request  an  informal 
hearing  before  an  Atomic  Safety  and 
Licensing  Board.  The  period  within 
which  an  informal  hearing  could  be 
requested  expired  on  August  7, 1995. 
The  NRC  did  not  receive  any  requests 
for  an  informal  hearing  during  this 
period.  The  NRC  staff  conducted  public 
meetings  on  the  development  of  this 
design  certification  rule  on  November 
23, 1993.  May  11  and  December  4, 1995, 
and  May  2  and  July  15, 1996,  in  order 
to  enhance  public  participation. 

The  Commission  has  considered  the 
comments  received  and  made 
appropriate  modifications  to  this  design 
certification  rule,  as  discussed  in 
Sections  II  and  Iff,  and  revised  the 
numbering  system  used  in  the  proposed 
rule.  With  these  modifications,  the 
Commission  adopts  as  final  this  design 
certification  rule.  Appendix  A  to  10  CFR 
Part  52,  for  the  U.S.  ABWR  design. 

n.  Public  Comment  Sununary  and 
Resolution 

The  public  comment  period  for  the 
proposed  design  certification  rule,  the 
design  control  document,  and  the 
environmental  assessment  for  the  U.S. 
ABWR  design  expired  on  August  7, 
1995.  The  NRC  received  twenty  letters 
containing  public  conunents  on  the 
proposed  rule.  The  most  extensive 
comments  were  provided  by  the  Nuclear 
Energy  Institute  (NEI),  in  a  letter  dated 
August  4, 1995,  which  provided 
comments  on  behalf  of  the  nuclear 
industry.  In  general,  NEI  commended 
the  NRC  for  its  efforts  to  provide  • 
standard  design  certifications  but 
expressed  serious  concerns  about 
aspects  of  the  proposed  rule  that  would, 
in  NEI's  view,  undermine  the  goals  of 
design  certification.  These  concerns  are 
addressed  in  the  following  responses  to 
the  public  conunents.  Foiuteen  utilities 
and  three  vendora  also  provided 
dbmments.  All  of  these  comment  lettera 
endorsed  the  NEI  comments  of  August 
4, 1995,  and  some  provided  additional 
comments.  The  Department  of  Energy 
and  the  Ohio  Citizens  for  Responsible 
Ea6igy,  Inc.  (OCRE)  also  submitted 
comment  letten.  OCRE  provided  two 
sets  of  comments,  the  first  addressed  the 
NRC's  specific  requests  for  comment 
and  the  second  addressed  OGRE'S 
concerns  about  certain  aspects  of  the 
U.S.  ABWR  design. 

The  NRC  received  other  letters  that 
were  entered  into  the  docket  and  are 
part  of  the  record  of  the  rulemaking 
proceeding,  including  an  Aiigust  4,' 1995 
letter  from  NEI  to  the  Chairman  of  the 


NRC.  which  submitted  a  copy  of  the 
Executive  Summary  of  their  public 
comment  letter,  and  a  May  11, 1995 
letter,  which  provided  suggestions  on 
finality,  secondary  references,  and  other 
explanatory  material.  Also,  the  NRC 
received  a  second  letter  from  the 
General  Electric  Company,  which 
commented  on  the  comments  provided 
by  OCRE. 

On  February  6, 1996.  the  NRC  staff 
issued  SECY-9&-028.  "Two  Issues  for 
Design  Certification  Rules."  which 
requested  the  Commission's  approval  of 
the  staff's  position  on  two  major  issues 
raised  by  NEI  in  its  comments  on  the 
proposed  design  certification  rules.  The 
NRC  staff  issued  this  paper  because  of 
fundamental  disagreements  with  the 
nuclear  industry  on  the  need  for 
applicable  regulations  and  the  matters 
to  be  considered  in  verifying 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC).  Both  NEI 
and  DOE  conunented  on  SECY-g6-028 
in  lettera  dated  March  5  and  13. 1996, 
respectively. 

On  March  8. 1996,  the  Commission 
conducted  a  public  meeting  in  which 
industry  representatives  and  NRC  staff 
presented  their  views  on  SECY-96-028. 
During  this  meeting,  NEI  and  the  NRC 
staff  both  indicated  agreement  on  the 
ITAAC  verification  issue.  Subsequently, 
in  a  staff  requirements  memorandum 
(SRM)  dated  March  21. 1996,  the 
Commission  requested  the  NRC  staff  to 
meet  again  with  industry  to  try  to 
resolve  the  issue  of  applicable 
regulations.  The  NRC  staff  met  with 
representatives  of  Combustion 
Engineering.  Inc.  (ABB-CE),  GE.  and 
NEI  in  a  public  meeting  on  March  25. 
1996  and  were  unable  to  reech 
agreement  As  a  result,  the  NRC  staff 
provided  revised  resolutions  of 
applicable  regulations  and  ITAAC 
determinations  in  SECY-96-077, 
"Certification  of  Two  Evolutionary 
Designs."  dated  April  15, 1996.  that 
superseded  the  proposals  in  SECY-96- 
028.  SECY-96-077  addressed  the 
comments  on  the  proposed  design 
certification  rules  and  provided  final 
design  certification  rules  for  the 
Commission's  consideration. 
Subsequently,  notice  of  a  30  day 
comment  period  for  SECY-96-077  was 
published  in  the  Federal  Register  (61 
FR  18099),  and  the  comment  period  was 
extended  for  an  additional  60  days  (61 
FR  27027)  at  the  request  of  NEI. 

In  response  to  the  supplementary 
comment  period,  ABB-CE,  GE  Nuclear 
Energy,  and  NEI  submitted  additional 
conunents  on  the  final  design 
certification  rules  in  letten  dated  July 
23, 1996.  Westinghouse  also  submitted 
comments  in  a  letter  dated  July  24, 
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1996.  NEI  sent  an  unsolicited  letter, 
dated  September  23. 1996,  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  on  three  design  certification 
issues.  NEI  also  sent  a  letter,  dated 
September  16, 1996,  to  Chairman 
Jaduon  that  provided  additional 
information  in  response  to  questions 
that  were  asked  by  the  Commission  in 
its  August  27. 1996  briefing  on  design 
certification  rulemaking. 

The  following  discussion  is  separated 
into  three  groups:  (1)  Resolution  of  the 
principal  issues  raised  by  the 
commenters,  (2)  resolution  of  the  NRC's 
specific  requests  for  comment  from  the 
proposed  rule,  and  (3)  resolution  of 
other  issues  raised  by  the  commenters. 

A.  Principal  Issues 

1.  Finality 

Comment  Summary.  The  applicant 
and  NEI  submitted  extensive  comments 
on  the  scope  of  issues  that  were 
proposed  to  be  accorded  finality  under 
10  CFR  52.63(a)(4).  i.e.  are  not  subject 
to  re-review  by  die  NRG  or  re-litigation 
in  hearings.  In  siunmary.  both 
commenters  argued  that: 

•  The  scope  of  issues  accorded 
finality  is  too  narrow; 

•  Changes  made  in  accordance  with 
the  change  process  are  not  accorded 
finality; 

•  Changes  approved  by  the  NRC 
should  have  protection  under  10  CFR 
52.63(a)(4): 

•  The  rule  does  not  provide  finality 
in  all  subsequent  proceedings; 

•  The  rule  should  be  clarified 
regarding  finality  of  SAMDA 
evaluations; 

•  A  de  novo  review  is  not  required  for 
design  certification  renewal; 

•  Finality  for  Technical 
Specifications;  and 

•  Finality  for  Operational 
Requirements. 

These  comments  are  found  in  GE 
Comments  dated  August  3. 1995. 
Attachment  A.  pp.  2-4;  NEI  Comments 
dated  August  4.  1995.  Attachment  B.  pp. 
1-23;  NEI  Comments  dated  July  23. 
1996.  pp.  1-21;  and  NEI  letter  dated 
September  16.  1996. 

Response:  Scope  of  issues  accorded 
finality.  The  applicant  and  NEI  took 
issue  with  the  prop>osed  rule's  language 
limiting  the  scope  of  nuclear  safety 
issues  resolved  to  those  issues 
"associated  with"  the  information  in  the 
FSER  or  Design  Control  Document 
(DCD).  Each  argued  that  there  were 
many  other  documents  which  included 
and/or  addressed  issues  whose  statiis 
should  be  regarded  as  "resolved  in 
connection  with"  this  design 
certification  rulemaking.  These 


additional  documents  include 
"secondary  references"  (i.e..  DCD 
references  to  documents  and 
information  which  are  not  contained  in 
the  DCD,  including  secondary 
references  containing  proprietary  and 
safeguards  information),  docketed 
material,  and  the  entire  rulemaking 
record  (refer  to  GE  Comments. 
Attachment  A.  pp.  2-3;  NEI  Comments 
dated  August  4. 1995,  Attachment  B.  pp. 
6-9). 

The  Commission  has  reconsidered  its 
position  and  decided  that  the  ambit  of 
issues  resolved  by  this  rulemaking 
should  be  the  information  that  is 
reviewed  and  approved  in  the  design 
certification  rulemaking,  which 
includes  the  rulemaking  record  for  the 
standard  design.  This  position  reflects 
the  Commission's  SRM  on  SECY-90- 
377,  dated  February  15, 1991.  Also,  the 
Commission  concludes  that  the  set  of 
issues  resolved  should  be  those  that 
were  addressed  (or  could  have  been 
addressed  if  they  were  considered 
significant)  as  part  of  the  design 
certification  rulemaking  process. 
However,  the  Commission  does  not 
agree  that  all  matters  submitted  on  the 
docket  for  design  certification  should  be 
accorded  finality  under  10  CFR 
52.63(a)(4).  Some  of  this  information 
was  neither  reviewed  nor  approved  and 
some  was  not  direcUy  related  to  the 
scope  of  issues  resolved  by  this 
ndemaking.  Therefore,  the  final  rule 
provides  finality  for  all  nuclear  safety 
issues  associated  with  the  information 
in  the  FSER  and  Supplement  No.  1,  the 
generic  DCD.  including  referenced 
information  that  is  intended  as 
requirements,  and  the  rulemaking 
record. 

In  adopting  this  final  design 
certification  rulemaking,  the 
Commission  also  finds  that  the  design 
certification  does  not  require  any 
additional  or  alternative  design  criteria, 
design  features,  structures,  systems, 
components,  testing,  analyses, 
acceptance  criteria,  or  additional 
justifications  in  support  of  these 
matters.  Inherent  in  the  concept  of 
design  certification  by  rulemalung  is 
that  all  these  issues  which  were 
addressed,  or  could  have  been 
addressed,  in  this  rulemaking  are 
resolved  and  therefore,  may  not  be 
raised  in  a  subsequent  NRC  proceeding. 
If  this  were  not  the  case  and  one  could 
always  argue  in  a  subsequent 
proceeding  that  an  additional, 
alternative,  or  modified  system, 
structiire  or  component  of  a  previously- 
certified  design  was  needed,  or 
additional  justification  was  necessary, 
or  a  modification  to  the  testing  and 
acceptance  criteria  is  necessary,  there 


would  be  litUe  regulatory  certainty  and 
stability  associated  with  a  design 
certification.  The  underlying  benefits  of 
certification  of  individual  designs  by 
rulemaking,  e.g..  early  Commission 
consideration  and  resolution  of  design 
issues  and  early  Commission 
consideration  and  agreement  on  the 
methods  and  criteria  for  demonstrating 
completion  of  detailed  design  and 
construction  in  compliance  with  the 
certified  design,  would  be  virtually 
negated.  Thus,  in  accord  with  the  views 
of  the  applicant  and  NEI.  the 
Commission  clarifies  and  makes  explicit 
its  previously  implicit  determination 
that  the  scope  of  issues  resolved  in 
connection  with  the  design  certification 
rulemaking  includes  the  lack  of  need  for 
alternative,  additional  or  modified 
design  criteria,  design  features, 
structures,  systems,  components,  or 
inspections,  tests,  analyses,  acceptance 
criteria  or  justifications,  and  such 
matters  may  not  be  raised  in  subsequent 
NRC  proceedings. 

In  the  statements  of  consideration 
(SOC)  for  the  proposed  rule,  the 
Commission  proposed  that  issues 
associated  with  "requirements"  in 
secondary  references,  not  specifically 
approved  for  incorporation  by  reference 
by  the  Office  of  the  Federal  Register 
(OFR)  because  they  contained 
proprietary  or  safeguards  information, 
would  not  be  considered  resolved  in  the 
design  certification  rulemaking  within 
the  meaning  of  10  CFR  52.63(a)(4)  [See 
60  FR  17902. 17911).  BoUi  GE  and  NEI 
took  exception  to  this  position,  arguing 
that  issues  arising  from  secondary 
references  should  be  included  in  the  set 
of  issues  resolved  (See  GE  Comments. 
Attachment  A.  pp.  2-3;  NEI  Comments 
dated  August  4, 1995.  Attachment  B.  pp. 
6-9).  The  Commission  has  determined 
that  the  set  of  issues  resolved  by  this 
rulemaking  embraces  those  issues 
arising  from  secondary  references  that 
are  requirements  for  the  certified  design, 
including  those  containing  proprietary 
and  safeguards  information.  This  is 
consistent  with  the  intent  of  10  CFR  Part 
52  that  issues  related  to  the  design 
certification  should  be  considered  and 
resolved  in  the  design  certification 
rulemaking.  However,  since  OFR  does 
not  approve  of  "incorporation  by 
reference"  of  proprietary  and  safeguards 
information,  even  though  it  was 
available  to  potential  commenters  on 
this  proposed  design  certification  rule 
(see  60  FR  17902  at  17920-21;  April  7. 
1995),  the  Conunission  has  included  in 
VI.E  of  this  appendix,  a  process  for 
obtaining  proprietary  and  safeguards 
information  at  the  time  that  notice  of  a 
hearing  in  connection  with  issuance  of 


a  combined  license  is  published  in  the 
Federal  Register.  Such  persons  wiU 
have  actual  notice  of  the  requirements 
contained  in  the  proprietary  and 
safeguards  information  and,  therefore, 
will  be  subject  to  the  issue  finality 
provisions  of  Section  VI  of  this 
appendix. 

Changes  made  in  accordance  with  the 
"50.59-like"  change  process.  The 
proposed  design  certification  rule 
included  a  change  process  similar  to 
that  provided  in  10  CFR  50.59. 
Specifically,  proposed  Section  8(b)(5) 
provided  "that  such  dianges  open  the 
possibility  for  challenge  in  a  hearing" 
for  Tier  2  changes  in  accordance  with 
the  Commission's  guidance  in  its  SRM 
on  SECY-90-377,  dated  February  15, 
1991.  The  NRC  also  believed  that 
providing  an  opportuinity  for  a  hearing 
would  serve  to  discourage  changes  that 
could  erode  the  benefits  of 
standardization.  The  applicant  and  NEI 
argued  that  Tier  2  departures  under  the 
"§  50.59-like"  process  should  not  be 
subject  to  any  opportunity  for  hearing 
but  may  only  be  challenged  via  a  10 
CFR  2.206  petition;  and,  therefore, 
should  be  subject  to  the  special  backfit 
restrictions  of  10  CFR  52.63(a).  For 
purposes  of  brevity,  this  discussion 
refers  to  both  generic  changes  and  plant- 
specific  departures  as  "changes." 

The  Commission  has  reconsidered 
and  revised  its  position  on  issue 
resolution  in  coimection  with  Tier  2 
departures  imder  the  "§  50.59-like" 
process.  Section  50.59  was  originally 
adopted  by  the  Commission  to  afford  a 
Fart  50  operating  license  holder  greater 
flexibility  in  changing  the  facility  as 
described  in  the  FSAR  while  still 
assuring  that  safety-significant  changes 
of  the  facility  would  be  subject  to  prior 
NRC  review  and  approval  [refer  to  27  FR 
5491,  5492  (first  colunm);  June  9. 1962). 
The  "unreviewed  safety  question" 
definition  was  intended  by  the 
Commission  to  exclude  from  prior 
regulatory  consideration  those  licmsee- 
initiated  changes  from  the  previously 
NRC-approved  FSAR  that  could  not  be 
viewed  as  having  safety  significance 
sufficimt  to  warrant  prior  NRC 
licensing  review  and  approval.  To  put  it 
another  way.  any  change  properly 
implemented  piusuant  to  §  50.59  should 
continue  to  be  regarded  as  within  the 
envelope  of  the  original  safety  finding 
by  the  NRC.  Moreover,  the  departure 
process  for  Tier  2  information,  as 
specified  in  VIII.B  of  this  appendix, 
includes  additional  restrictions  derived 
from  10  CFR  52.63(bK2),  viz.,  the  Tier  2 
change  must  not  involve  a  change  to 
Tier  1  information.  Thus,  the  departure 
process  (Vin.B.5),  if  properly 
implemented  by  an  applicant  or 


licensee,  must  logically  result  in 
departures  which  are  both  "within  the 
envelope"  of  the  Commission's  safety 
finding  for  the  design  certification  role  i 
and  for  which  the  Commission  has  no 
safety  concern.  Therefore,  it  follows  that 
properly  implemented  departures  from 
Tier  2  should  continue  to  be  accorded 
the  same  extent  of  issue  resolution  as 
that  of  the  original  Tier  2  information 
from  which  it  was  "derived."  As  a 
result,  Sectfon  VI  of  this  appendix  has 
been  amended  to  reflect  the 
Coimnission's  determination  on  issue 
resolution  for  Tier  2  changes  made  in 
accordance  with  the  departure  process 
and  to  provide  backfit  protection  for 
changes  made  in  accordance  with  the 
processes  of  Section  Vm  of  this 
appendix. 

However,  the  converse  of  this 
reasoning  leads  the  Commission  to 
reject  the  applicant's  and  NEI's 
contention  that  no  part  of  the 
applicant's  or  licensee's  implementation 
of  the  departure  process  (Vni.B.5) 
should  be  open  to  challenge  in  a 
subsequent  licensing  proceeding,  but 
instead  should  be  ndsed  as  a  i>etition  for 
enforcement  action  under  10  CFR  2.206. 
Because  §  2.206  applies  to  holders  of 
licenses  and  is  considered  a  request  for 
enforcement  action  (thereby  presenting 
some  potential  difficulties  when 
attempting  to  apply  this  in  the  context 
of  a  combined  license  applicant),  it  is 
unclear  why  an  applicant  or  licensee 
who  departs  from  the  design 
certification  rule  in  noncompliance  with 
the  process  (Vin.B.5)  should 
nonetheless  reap  the  benefits  of  issue 
resolution  stemming  from  the  design 
certification  rule.  An  incorrect 
departure  from  the  requirements  of  this 
appendix  essentially  places  the 
departure  outside  of  die  scope  of  the 
Conunission's  safety  finding  in  the 
design  certification  rulemaking,  It 
follows  that  properly-foimded 
contentions  alleging  such  incorrectly- 
implemented  departures  cannot  be 
considered  "resolved"  by  this 
rulemaking.  The  industry  also  appears 
to  oppose  an  opportunity  for  a  hawring 
on  the  basis  that  there  is  no  "remedy" 
available  to  the  Commission  in  a 
licensing  proceeding  that  would  not 
also  constitute  a  violation  of  the  Tier  2 
backfitting  restrictions  applicable  to  the 
Conmiission  and  that  in  a  comparable 
situation  %vith  an  operating  plant  the 
proper  remedy  is  enforcement  action. 
However,  for  purposes  of  issue  finality 
the  foois  should  be  on  the  initial 
licensing  proceeding  where  the  result  of 
an  improper  change  evaluation  would 
simply  be  that  the  change  is  not 
considered  resolved  and  no  enforcement 


action  is  needed.  Neither  the  applicant 
nor  NEI  provided  compelling  reasons 
why  contentions  alleging  that  applicants 
or  licensees  have  not  properly 
implemented  the  departiue  process 
(Vni.B.5)  should  be  entirely  precluded 
from  consideration  in  an  appropriate 
licensing  proceeding  where  they  are 
relevant  to  the  subject  of  the  proceeding. 

Although  the  Commission  disagrees 
with  the  applicant  and  NEI  over  the 
admissibility  of  contentions  alleging 
incorrect  implementation  of  the 
departure  process,  the  Commission 
acknowledges  that  they  have  a  valid 
concern  regarding  whether  the  scope  of 
the  contentions  will  incorrecUy  focus  on 
the  substance  of  correcUy-performed 
departures  and  the  possible  lengthened  ~ 
time  necessary  to  litigate  such  matters 
in  a  hearing  (See.  e.g.,  Transcript  of 
December  4, 1995.  Public  Meeting,  p. 
47).  Therefore,  the  Commission  has 
included  an  expedited  review  process 
(Vin.B.5.f).  similar  to  that  provided  in 
10  CFR  2.758,  for  considering  the 
admissibility  of  such  contentions. 
Persons  who  seek  a  hearing  on  v^iether 
an  applicant  has  departed  from  Tier  2 
informatfon  in  noncompliance  with  the 
applicable  requirements  must  submit  a 
petition,  together  with  information 
required  by  10  CFR  2.714(b)(2),  to  the 
presiding  officer.  If  the  presiding  officer 
concludes  that  a  prima  facie  case  has 
been  presented,  he  or  she  shall  certify 
the  petition  and  the  responses  to  the 
Commission  for  final  determination  as 
to  admissibility. 

SubsequraUy,  in  its  comments  dated 
Jidy  23, 1996,  NEI  requested  the 
Commission  to  modify  Vin.B^.f  to 
clarify  that  a  "50.59-l(ke"  change  is  not 
subject  to  a  hearing  under  §  52.103  or 
$  50.90  imless  the  change  bears  direcdy 
on  an  asserted  ITAAC  noncompliance  or 
the  requested  amendment,  respectively. 
The  Commission  determined  that  NEI's 
proposed  wording  correcdy  stated  its 
intention  regarding  the  opportunity  for 
a  hearing  on  "50.59-like"  departures 
after  a  license  is  issued  and,  therefore, 
Vin.B.5.f  of  this  appoidix  has  been 
apraopriatefy  modified. 

Changes  approved  by  the  NRC  should 
have  protection  under  §  52.63.  NEI,  in 
its  comments  dated  July  23, 1996, 
requested  the  Commission  to  provide 
the  special  backfit  protection  of  §  52.63 
to  all  changes  to  Tier  1,  Tier  2*,  and 
changes  to  Tier  2  that  involve  an 
unreviewed  safety  question  or  a  change 
in  the  technical  specifications.  The 
special  provision  in  §  52.63(a)(4)  states 
that"*  '  '  die  Commission  shall  treat 
as  resolved  those  matters  resolved  in 
connection  with  the  issuance  or  renewal 
of  a  design  certification."  The 
Commission  stated,  in  its  SRM  on 
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SECY-90-377.  that  "*  *  *  the  process 
provides  issue  finality  on  all 
information  provided  in  the  application 
that  is  reviewed  and  approved  in  the 
design  certification  rulemaking."  The 
Commission  also  stated  that  "*  *  * 
changes  to  the  design  reviewed  and 
approved  by  the  staff  should  be 
minimized  *   *  *."  Based  on  this 
guidance,  the  Commission  decided  that 
the  special  backfit  provision  should  be 
extended  to  generic  changes  made  to  the 
DCD  that  are  approved  by  rulemaking. 
Also,  for  departiu^s  that  are  approved 
by  license  amendment  or  exemption, 
the  Commission  decided  that  the 
licensee  of  that  plant  should  receive  the 
special  backfit  protection.  However,  any 
other  licensee  that  references  the  same 
DCD  should  not  have  finality  for  that 
plant-specific  departure,  unless  it  was 
again  approved  by  license  amendment 
or  exemption  for  that  licensee. 

Finality  in  all  subsequent 
proceedings.  GE  and  NEI  requested  that 
Section  6  of  the  proposed  rule  be 
expanded  to  include  a  more  detailed 
statement  regarding  the  findings,  issues 
resolved,  and  restrictions  on  the 
Commission's  ability  to  "backfit"  this 
appendix.  The  Commission  agrees  that 
the  industry's  proposal  has  some  merit, 
and  has  revised  Section  VI  of  this 
appendix,  beginning  with  the  general 
sub)ect8  embodied  in  NEI's  proposed 
redraft,  but  restructured  the  NEI 
proposal  into  three  sections  to  reflect 
the  scope  of  issues  resolved,  change 
process,  and  rulemaking  findings, 
thereby  conforming  the  language  to 
reflect  the  conventions  of  the  appendix 
(e.g.,  generic  changes  versus  plant- 
specific  departures),  and  making  minor 
editorial  changes  for  clarity  and 
consistency.  However,  one  area  in 
which  the  Commission  declines  to 
adopt  the  industry's  proposal  is  the 
inclusion  of  a  statement  that  extends 
issue  finality  to  all  subsequent 
proceedings. 

Section  52.63(a)(4)  explicitly  states 
that  issues  resolved  in  a  design 
certification  rulemaking  have  finality  in 
combined  license  proceedings, 
proceedings  under  §  52.103.  and 
operating  license  proceedings.  There  are 
other  NRC  proceedings  not  mentioned 
in  §  52.63(a)(4),  e.g.,  combined  license 
amendment  proceedings  and 
enforcement  proceedings,  in  which  the 
design  certification  should  logically  be 
afforded  issue  resolution  and,  therefore, 
are  included  in  Section  VI  of  this 
appendix.  However.  NEI  listed  NRC 
proceedings  such  as  design  certification 
renewal  proceedings,  for  which  issue 
finality  would  not  be  appropriate. 
Moreover,  it  should  be  understood  that 
to  say  that  this  design  certification  nde 


is  accorded  "issue  finality"  does  not 
eliminate  changes  properly  made  under 
the  change  restrictions  in  Section  VIII  of 
this  appendix.  Therefore,  the 
Commission  declines  to  adopt  in  its 
entirety  the  industry  proposal  that  issue 
finality  should  extend  to  all  subsequent 
NRC  proceedings. 

In  its  comments  dated  July  23, 1996. 
NEI  requested  the  Commission  to 
modify  the  last  phrase  of  Section  6(b), 
of  SECY-96-077,  to  reflect  the  NRC 
staffs  intent  regarding  finality  in 
enforcement  proceedings.  Section  6(b) 
stated  that  the  TXZD  has  finality  in 
enforcement  proceedings  "where  these 
proceedings  reference  this  appendix." 
NEI  was  concerned  that  this  phrase 
could  be  construed  as  depriving  finality 
to  plants  that  reference  the  design 
certification  rules  in  enforcement 
proceedings  that  do  not  explicitly 
reference  die  design  certification  rule. 
The  intent  of  the  phrase  was  to  limit 
finality  of  the  information  in  the  design 
certification  rule  to  enforcement 
proceedings  involving  a  plant 
referencing  the  rule.  "Therefore,  the 
Commission  replaced  the  wording, 
"where  these  proceedings  reference  this 
appendix."  with  "involving  plants 
referencing  this  appendix"  in  Section 
VI.B  of  the  final  rules. 

Finality  regarding  SAMDA 
evaluations.  In  its  comments  dated  July 
23, 1996,  NEI  requested  the  Commission 
to  extend  finality  for  the  SAMDA 
evaluation  when  an  exemption  Cram  a 
site  parameter  specified  in  the 
evaluation  has  been  approved.  Section 
VI.B.7  of  this  appendix  accords  finality 
to  severe  accident  mitigation  design 
alternatives  (SAMDAs)  for  plants 
referencing  the  design  certification  rules 
"whose  site  parameters  are  within  those 
specified  in  the  Technical  Support 
Document"  (TSD).  NEI  is  concerned  that 
the  last  phrase  could  open  all  SAMDAs 
to  re-review  and  re-litigation  during  a 
subsequent  proceeding  where  the 
licensee  has  requested  an  exemption 
from  a  site  parameter  specified  in  the 
DCD,  even  though  the  exemption  has  no 
impact  on  the  SAMDAs.  NEI  also  stated 
that  a  clarification  to  the  SOC  was  not 
sufficient  and  believed  that  a 
modification  to  the  rule  language  was 
needed. 

The  NRC  staff  agrees  that  it  was  not 
the  intent  to  re-litigate  SAMDA  issues 
under  such  circumstances.  The  intent 
was  that  an  intervener  in  any 
subsequent  proceeding  could  challenge 
a  SAMDA  based  on  an  exemption  to  a 
TSD  site  parameter  only  after  bringing 
forward  evidence  demonstrating  that  the 
SAMDA  analysis  was  invalidated. 
However,  the  NRC  staff  does  not  agree 
that  the  wording  should  be  changed. 


NEI's  proposed  modification  would 
shift  the  burden  of  demonstrating  the 
acceptability  of  the  exemption  from  the 
licensee.  Moreover,  it  would  be  difficult 
to  extend  the  NEPA  review  to  all 
available  sites  without  any  qualffication. 
Therefore,  the  Commission  decided  not 
to  change  Section  VI.B.7  of  this 
appendix  but  did  explain  in  section  III.F 
of  this  SOC  that  requests  for  litigation 
must  meet  §  2.714  requirements. 

A  de  novo  review  is  not  required  for 
design  certification  renewal.  In  its 
comments  dated  July  23, 1996,  NEI 
requested  the  Commission  to  extend 
finality  to  design  certification  renewal 
proceedings  and  to  define  a  review 
procedure  for  renewal  applications  that 
would  limit  the  scope  of  review. 
Subsequently,  NEI  stated  in  a  letter 
dated  September  23, 1996,  that 
principles  for  renewal  reviews  can  and 
shoidd  be  established  in  the  design 
certification  rules.  The  extension  of 
finality  to  a  renewal  proceeding  would 
produce  the  illogical  result  that  the 
NRC's  conclusion  in  the  original  design 
certification  rulemaking,  that  the  design 
provided  adequate  protection  and  was   * 
in  compliance  with  the  applicable 
regulations,  would  also  apply  to  the 
renewal  review  even  though  the 
regulations  in  Fart  52  require  another 
review  and  finding  at  the  renewal  stage 
15  years  later.  The  effect  of  this 
extension  would  be  to  extend  the  design 
certification  for  another  15  years  (for  a 
total  of  30  years)  instead  of  the  intended 
15  years. 

The  NRC  staff  agrees  with  NEI  that  the 
renewal  review  must  be  conducted 
against  the  Commission's  regulations 
applicable  and  in  effect  at  the  time  of 
the  original  certification,  and  that  the 
backfit  limitations  in  §  52.59  must  be 
satisfied  in  order  to  require  a  change  to 
the  certified  design.  However,  the  NRC 
staff  disagrees  with  NETs  position  that 
the  information  to  be  considered  in  the 
renewal  review  is  limited  to  "an 
evaluation  of  experience  between  the 
time  of  certification  and  the  renewal 
application,"  as  well  as  NEI's 
implication  that  the  scope  of  the  design 
for  which  new  information  can  be 
considered  is  limited  to  those  areas 
which  the  design  certification  applicant 
concedes  there  is  new  information  or 
proposes  a  modification.  The  effect  of 
NEI's  position  would  be  to  preclude  the 
NRC  from  considering  new  information 
which  could  have  altered  the 
Commission's  consideration  and 
approval  of  the  design  had  it  been 
known  at  the  time  of  the  original 
certification  review,  and  to  cede  control 
of  the  scope  of  the  renewal  review  to  the 
design  certification  applicant. 
Furthermore,  the  review  procedure  for  a 


renewal  application  is  not  dependent  on 
whether  the  applicant  proposed  changes 
to  the  previously  certified  design.  The 
underlying  philosophy  was  that  new 
safety  requirements  and  issues  that 
arose  during  the  duration  of  the  design 
certification  rule  could  not  be  applied  to 
the  COTtified  design  (unless  the  adequate 
protection  standard  was  met).  However, 
these  issues  could  be  raised  for 
consideration  at  the  renewal  stage  and 
applied  to  the  application  for  renewal  if 
the  backfit  standard  in  §  52.59  was  met. 
Therefore,  any  portion  of  the  certified 
design  could  be  reviewed  (subject  to 
§  52.59)  to  ensure  that  the  applicable 
regulations  for  the  certified  design  are 
being  met  based  on  consideration  of 
new  information  (e.g.  operating 
experience,  research,  or  analysis) 
resulting  from  the  previous  15  years  of 
experience  with  the  design. 

The  Commission  rejects  NETs 
proposal  to  apply  the  finality  provision 
of  §  52.63  to  die  review  of  renewal 
applications  because  this  would  suggest 
improperly  that  NRC.  in  its  renewal 
review,  is  boujid  by  previous  safety 
conclusions  in  the  initial  certification 
review.  The  type  of  renewal  review  was 
resolved  by  the  Commission  during  the 
development  of  10  CFR  Part  52.  At  that 
time,  the  Commission  determined  that 
the  backfit  standard  in  §  52.59(a) 
controls  the  development  of  new 
requirements  during  the  review  of 
applications  for  renewal.  Therefore,  the 
Commission  disagrees  with  NEI's 
proposed  revision  to  Section  6(b).  in  its 
letter  dated  September  23, 1996,  and 
NEI's  proposal  for  a  new  Section  6(e)  is 
unnecessary  because  this  process  is 
already  coiracUy  covered  in  §  52.59. 

The  Commission  does  not  plan  or 
expect  to  be  able  to  conduct  a  de-novo 
review  of  the  entire  design  if  a 
certffication  renewal  application  is  filed 
under  §  52.59.  It  expects  that  the  review 
focus  would  be  on  changes  to  the  design 
that  are  proposed  by  the  applicant  and 
insights  from  relevant  operating 
experience  with  the  certified  design  or 
other  designs,  or  other  material  new 
information  arising  after  the  NRC  staff's 
review  of  the  design  certification.  The 
Commission  will  defer  consideration  of 
specffic  design  certification  renewal 
procedures  tmtil  after  it  has  issued  this 
appendix. 

Finality  for  Technical  Specifications. 
In  its  comments  dated  August  4. 1995, 
Attachment  B  (pp.  124-129),  NEI 
requested  that  the  NRC  establish  a 
single  set  of  integrated  technical 
specifications  governing  the  operation 
of  each  plant  that  references  this  design 
certification  and  that  the  technical 
specifications  be  controlled  by  a  single 
change  process.  In  the  proposed  rule. 


the  NRC  included  the  technical 
specifications  for  the  standard  designs 
in  the  generic  DCD  in  order  to  mnvi niiy# 
the  standudization  of  die  technical 
specifications  for  plants  that  reference 
this  design  certification.  As  a  result,  a 
plant  that  references  this  design 
certification  would  have  two  sets  of 
technical  sp>ecifications  associated  with 
its  license:  (1)  Technical  specifications 
bom  Chapter  16  of  Tier  2  of  the  g«ieric 
DCD  and  applicable  to  the  standardized 
portion  of  the  plant,  and  (2)  those 
technical  specifications  applicable  to 
the  site-specific  portion  for  the  plant 
While  each  portion  of  the  technical 
specifications  would  be  subject  to  a 
different  change  process,  the  substantive 
aspects  of  the  change  processes  would 
be  essentially  the  same. 

In  the  design  certification  rule  that 
was  attached  to  SECY-96-077.  the 
technical  specffications  were  removed 
from  Tier  2  for  two  reasons.  First,  the 
removal  from  Tier  2  responded  to  NEI's 
comment  regarding  a  single  change 
process.  NEI's  proposal  to  include  the 
technical  specffications  in  Tier  2  prior 
to  issuance  of  a  combined  license  (COL), 
and  then  remove  them  after  COL 
issuance  is  not  acceptable.  If  the 
technical  specffications  are  included  in 
Tier  2  by  the  design  certification 
rulemaking,  they  would  remain  there 
and  be  controlled  by  the  Tier  2  change 
process  for  the  life  of  the  facffity. 
Second,  the  NRC  staff  wanted  the  abffity 
to  impose  future  opmational 
requirements  and  standards  (distinct 
from  design  matters)  on  the  technical 
specffications  for  a  plant  that  referenced 
the  certified  design  and  Section  4(c)  of 
the  rule  in  SECY-96-077  provided  that 
abffity.  However,  Section  4(c)  would  not 
be  used  to  backfit  design  features  (i.e. 
hardware  changes)  unless  the  criteria  of 
§  52.63  were  met 

In  its  comments  dated  July  23, 1996, 
NEI  requested  the  Commission  to 
extend  finality  to  the  technical 
specifications  in  Chapter  16  of  the  DCD. 
NEI  stated  that  the  technical 
specifications  in  the  DCDs  should 
remain  part  of  the  design  certification 
and  be  accorded  finality  because  they 
have  been  reviewed  and  approved  by 
the  NRC.  NEI  also  proposed  that,  after 
the  license  is  granted,  the  technical 
specifications  in  the  DCD  woiUd  no 
longer  have  any  relevance  to  the  license 
and  there  would  be  a  single  set  of 
technical  specffications  diat  wffi  be 
controlled  by  the  10  CFR  50.90  license 
amendment  process  and  subject  to  the 
backfit  provisions  in  10  CFR  50.109. 

The  Commission  does  not  support 
extension  of  the  special  backfit 
provisions  at  §  52.63  to  technical 
specifications  and  other  operational 


requirements  as  requested  by  NEL  nther 
the  Commission  supports  thie  proposal 
to  treat  the  technical  specifications  in 
Chapter  16  of  die  DCD  as  a  special 
category  of  information,  as  described  in 
the  NRC  staff's  comment  analyses  dated 
August  13  and  October  21, 1996.  The 
purpose  of  design  certffication  is  to 
review  and  approve  design  information. 
There  is  no  provision  in  Subpart  B  of  10 
CFR  Fart  52  for  review  and  approval  of 
purely  operational  matters,  llie 
Commission  approves  a  revised  Section 
Vin.C  of  this  appendix  that  would  apply 
to  the  technical  specffications,  bases  for 
the  technical  specffications,  and  other 
operational  requirements  in  the  DCD;    ' 
that  woidd  provide  for  use  of  §  52.63 
only  to  the  extent  the  design  is  changed; 
and  that  would  use  §  2.758  and  §  50.109 
to  the  extent  an  NRC  safety  conclusion 
is  being  modffied  or  changed  but  no 
design  change  is  required.  In  appljring 
§  2.758  and  §  50.109,  it  will  be  necessary 
to  determine  from  the  certffication 
rulemaking  record  what  safety  issues 
were  considered  and  resolved.  This  is 
because  §  2.758  will  not  bar  review  of  a 
safety  matter  that  was  not  considered 
and  resolved  in  the  design  certffication 
rulemaking.  There  would  be  no  backfit 
restriction  under  §  50.109  because  no 
prior  position  was  taken  on  this  safety 
matter.  After  the  COL  is  issued,  the  set 
of  technical  specifications  for  the  COL 
(the  combination  of  plant-specffic  and 
DCD  derived)  would  be  subject  to  the 
backfit  provisions  in  §  50.109  (assuming 
no  Tier  1  or  Tier  2  changes  are 
involved). 

Finality  for  opavtional  reqtxirements. 
A  new  provision  was  included  in  the 
design  certffication  rules,  sat  forth  in 
Section  4(c),  that  were  attached  to 
SECY-g6-077.  The  reason  Cor  this 
provision  was  that  the  operational 
requirements  in  the  DCD  had  not 
received  a  complete  and  comprehensive 
review.  Therefore,  the  new  Section  4(c) 
was  needed  to  reserve  the  ri^t  of  the 
Commission  to  impose  operational 
requirements  on  plants  referencing  this 
appendix,  such  as  license  conditions  for 
p<xtions  of  the  plant  vathin  the  scope  of 
this  design  certffication,  e.g.  start-up 
and  power  ascension  testing.  NEI 
daixned.  in  its  ctunments  dated  July  23, 
1996,  that  the  backfit  provisions  in 
Section  4(c)  contradicted  10  CFR  52.63 
and  were  incompatible  with  the  purpose 
of  10  CFR  Part  52. 

NEI's  claim  that  Section  4(c) 
contradicts  10  CFR  52.63  and  enables 
the  NRC  to  impose  changes  to  the 
design  information  in  the  DCD  without 
regard  to  the  special  backfit  provisions 
of  §  52.63  is  wrong.  Section  4(c)  clearly    ^ 
referred  to  "fecffify  operation"  not 
"fecffity  design."  The  purpose  of 
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Section  4(c)  was  to  ensure  that  any 
necessary  operational  requirements 
could  be  applied  to  plants  that  reference 
these  certified  designs  because  plant 
operational  matters  were  not  finalized 
in  the  design  certification  review.  It  was 
also  clear  that  the  NRC  staff  considered 
resolved  design  matters  to  be  final.  Refer 
to  SECY-96-077  which  states:  "Most 
importantly,  a  provision  has  been 
included  in  Section  4  to  provide  that  the 
final  rules  do  not  resolve  any  issues 
regarding  conditions  needed  for  safe 
operation  (as  opposed  to  safe  design)." 
This  is  consistent  with  the  goal  of 
design  certification,  which  is  to  preserve 
the  resolution  of  design  features,  which 
are  explicidy  discussed  or  inferred  from 
the  IXD.  The  backfit  provisions  in 
Sections  VIII.A  and  VIII.B  of  this 
appendix  control  design  changes. 

Subsequently,  in  its  comments  of 
September  23. 1996.  NEl  requested  that 
all  DCD  requirements,  including 
operational-related  and  other  non- 
hardware  requirements,  be  accorded 
finality  under  §  52.63.  The  Commission 
has  determined  that  NEI's  proposal  to 
assign  finality  to  operational 
requirements  is  unacceptable,  because 
operational  matters  were  not 
comprehensively  reviewed  and 
finalized  for  design  certification  (refer  to 
section  lU.F  of  this  SOC).  Although  the 
information  in  the  DCD  that  is  related  to 
operational  requirements  was  necessary 
to  support  the  NRC's  safety  review  of 
the  standard  designs,  the  review  of  this 
information  was  not  sufficient  to 
conclude  that  the  operational 
requirements  are  fully  resolved  and 
ready  to  be  assigned  finality  under 
§  52.63.  Therefore,  the  Commission 
retained  the  former  Section  4(c),  but 
reworded  this  provision  on  operational 
requirements  and  placed  it  in  Section 
VI.C  of  this  appendix  with  the  other 
provisions  on  finality  (also  refer  to 
Section  VUI.C  of  this  appendix). 

2.  Tier  2  Change  Process 

Comment  Summary.  NEI  submitted 
many  comments  on  the  following 
aspects  of  the  Tier  2  change  process: 

•  Scope  of  the  change  process  in 
VIII.B.5: 

•  Post-design  certification  rulemaking 
changes  to  Tier  2  information; 

•  Restrictions  on  Tier  2*  information; 
and 

•  Additional  aspects  of  the  change 
process. 

Response.  The  proposed  design 
certification  rule  provided  a  change 
process  for  Tier  2  information  that  had 
the  same  elements  as  the  Tier  1  change 
process  in  order  to  implement  the  two- 
tiered  rule  structure  that  was  requested 
by  industry.  Specifically,  the  Tier  2 


change  process  in  Section  8(b)  of  the 
proposed  rule  provided  for  generic 
changes,  plant-specific  changes,  and 
exemptions  similar  to  the  provisions  in 
10  CFR  52.63,  except  that  some  of  the 
standards  for  plant-specific  orders  and 
exemptions  are  different.  Section  8(b) 
also  had  a  provision  similar  to  10  CFR 
50.59  that  allows  for  departiues  from 
Tier  2  information  by  an  applicant  or 
licensee,  without  prior  NRC  approval, 
subject  to  certain  restrictions,  in 
accordance  with  the  Commission's  SRM 
on  SECY-90-377,  dated  February  15. 
1991. 

Scope  of  the  change  process  in 
Vm.B.S.  In  its  conunents  dated  Augxist 
4. 1995,  Attachment  B.  pp.  67-62.  NEl 
raised  a  concern  regarding  application 
of  the  §  50.59-like  change  process  to 
severe  accident  information,  and  stated: 

Instead  of  applying  the  §  50.59-like  process 
to  all  of  Chapter  19,  we  propose  (1)  that  the 
process  be  applied  only  to  those  sections  that 
identify  features  that  contribute  significantly 
to  the  mitigation  or  prevention  of  severe 
accidents  (i.e..  Section  19.8  for  the  ABWR 
and  Section  19.15  for  the  System  80+),  and 
(2)  that  changes  in  these  sections  should 
constitute  uoreviewed  safety  questions  only 
if  they  would  result  in  a  substantial  increase 
in  the  probability  or  consequences  of  a  severe 
accident. 

The  Commission  agrees  that 
departiues  from  Tier  2  information  that 
describe  the  resolution  of  severe 
accident  issues  should  use  criteria  that 
is  different  irom  the  criteria  in  10  CFR 
50.59  for  determining  if  a  departure 
constitutes  an  unreviewed  safety 
question  (USQ).  Because  of  the 
increased  uncertainty  in  severe  accident 
issue  resolutions,  the  NRC  has  included 
"substantial  ^crease"  criteria  in 
VIII.B.5.C  of  this  appendix  for  Tier  2 
information  that  is  associated  with  the 
resolution  of  severe  accident  issues.  The 
(§  50.59-like)  criteria  in  VIII.B.S.b  of  this 
appendix,  for  determining  if  a  departure 
constitutes  a  USQ.  will  apply  to  the 
remaining  Tier  2  information.  If  the 
proposed  departure  bom  Tier  2 
information  involves  the  resolution  of 
other  safety  issues  in  addition  to  the 
severe  accident  issues,  then  the  USQ 
determination  must  be  based  on  the 
criteria  in  VIII.B.5.b  of  this  appendix. 

However.  NEI  misidentified  the 
sections  of  the  DCD  that  describe  the 
resolutions  of  the  severe  accident  issues. 
Section  19.8  for  the  U.S.  ABWR  and 
Section  19.15  for  the  System  80+  design 
identify  important  features  that  were 
derived  from  various  analyses  of  the 
design,  such  as  seismic  analyses,  fire 
analyses,  and  the  probabilistic  risk 
assessment.  This  information  was  used 
in  preparation  of  the  Tier  1  information 
and,  as  stated  in  the  proposed  rule,  it 


should  be  used  to  ensure  that  departures 
from  Tier  2  information  do  not  impact 
Tier  1  information.  For  these  reasons, 
the  Commission  rejects  the  contention 
that  the  severe  accident  resolutions  are 
contained  in  Section  19.8  of  the  generic 
DCD. 

Subsequently,  in  its  comments  dated 
July  23, 1996,  NEI  requested  the 
Commission  to  expand  the  scope  of 
design  information  that  is  controlled  by 
the  special  change  process  for  severe 
accident  issues  to  all  of  the  information 
in  Chapter  19  of  the  DCD.  The  NRC  staff 
intended  that  this  special  change 
process  be  limited  to  severe  accident 
design  features,  where  the  intended 
function  of  the  design  feature  is  relied 
upon  to  resolve  postulated  accidents 
when  the  reactor  core  has  melted  and 
exited  the  reactor  vessel  and  the 
containment  is  being  challenged  (severe 
accidents).  These  design  featiires  are 
identified  in  Section  19.11  of  the 
System  80+  DCD  and  Section  19E  of  the 
ABWR  DCD.  This  special  change 
process  was  not  intended  for  design 
features  that  are  discussed  in  Chapter  19 
for  other  reasons,  such  as  resolution  of 
generic  safety  issues.  However,  the  NRC 
staff  recognizes  that  the  severe  accident 
design  features  identified  in  Section  19E 
are  described  in  other  areas  of  the  EXID, 
i.e.  the  Lower  Drywell  Flooder  is 
described  in  Section  9.5.12  of  the 
ABWR  DCD.  Therefore,  the  location  of 
design  information  is  not  important  to 
the  application  of  the  special  change 
process  for  severe  accident  issues  and  it 
is  not  specified  in  Section  VIII.B.5.  The 
importance  of  this  provision  is  that  it  be 
limited  to  the  severe  accident  design 
features.  In  addition,  the  Commission  is 
cognizant  of  certain  design  features  that 
have  intended  functions  to  meet  "design 
basis"  requirements  and  to  resolve 
"severe  accidents."  These  design 
features  will  be  reviewed  under  either 
VIII.B.5.b  or  Vm.B.S.c  depending  upon 
the  design  function  being  changed. 
Finally,  the  Commission  rejects  NEI's 
request  to  expand  the  scope  of  design 
information  that  is  controlled  by  the 
special  change  process  for  severe 
accident  issues. 

Post-design  certification  rulemaking 
changes  to  Tier  2  information.  In  its 
comments  dated  August  4, 1995, 
Attachment  B,  pp.  83-89,  NEI  requested 
that  the  NRC  add  a  §  50.59-like 
provision  to  the  change  process  that 
would  allow  design  certification 
applicants  to  make  generic  changes  to 
Tier  2  information  prior  to  the  first 
license  application.  These  applicant- 
initiated,  post-certification  Tier  2 
changes  would  be  binding  upon  all 
referencing  applicants  and  licensees 
(i.e.,  referencing  applicants  and 


licensees  must  comply  with  all  such 
changes]  and  would  continue  to  enjoy 
"issue  preclusion"  (i.e.,  issues  with 
respect  to  the  adequacy  of  the  change 
could  not  be  raised  in  a  subsequent 
proceeding  as  a  matter  of  right). 
However,  the  changes  would  not  be 
subject  to  public  notice  and  comment. 
Instead  NEI  proposed  tbat  the  changes 
would  be  considered  resolved  and  final 
(not  subject  to  further  NRC  review)  six 
months  after  submission,  unless  the 
NRC  staff  informs  the  design 
certification  applicant  that  it  disagrees 
with  the  determination  that  no 
unreviewed  safety  question  exists. 

The  Commission  declines  to  adopt  the 
NEl  proposal.  The  applicant-initiated 
Tier  2  changes  proposed  by  NEI  have 
the  essential  attributes  of  a  "rule,"  and 
the  process  of  NRC  review  and 
"approval"  (negative  consent)  would 
appear  to  be  "rulemaking,"  as  these 
terms  are  defined  in  Section  551  of  the 
APA.  Section  553(b)  of  the  APA  requires 
public  notice  in  the  Federal  Register 
and  an  opportunity  for  public  comment 
for  all  rulemakings,  exceptin  certain 
situations  delineated  in  Section 
553(b){A)  and  (B)  which  are  not 
applicable  to  applicant-initiated 
changes.  The  NEI  proposal  conflicts 
vnth  the  rulemaking  requirements  of  the 
APA.  If  the  NEI  proposal  is  based  upon 
a  desire  to  permit  the  applicant  to 
disseminate  worthwhile  Tier  2  changes, 
there  are  three  alternatives  already 
afforded  by  Part  52  and  this  appendix. 
The  applicant  (as  any  member  of  the 
public)  may  submit  a  petition  for 
rulemaking  pursuant  to  Subpart  H  of  10 
CFR  Part  2,  to  modify  this  design 
certification  rule  to  incorporate  the 
proposed  changes  to  Tier  2.  If  the 
Commission  grants  the  petition  and 
adopts  a  final  rule,  the  change  is 
binding  on  all  referencing  applicants 
and  licensees  in  accordance  with 
Vni.B.2  of  this  appendix.  Also,  the 
applicant  could  develop  acceptable 
documentation  to  support  a  Tier  2 
departure  in  accordance  with  Vm.B  of 
this  appendix.  This  documentation 
could  be  submitted  for  NRC  staff  review 
and  approval,  similar  to  the  manner  in 
which  the  NRC  staff  reviews  topical 
reports.  *  Finally,  the  applicant  could 


■  Topical  reports,  which  are  usually  submitted  by 
vendors  such  as  GE.  Westinghouse.  and 
Combustion  Engineering,  request  NRC  staff  review 
and  approval  of  generic  information  and 
approaches  for  addressing  one  or  more  of  the 
Commission's  requirements.  If  the  topical  report  is 
approved  by  the  NRC  staff,  it  issues  a  safety 
evaluation  setting  forth  the  bases  for  the  staffs 
approval  together  with  any  limitations  on 
referencing  by  individual  applicants  and  licensees. 
Applicants  and  licensees  may  ii>corporate  by 
reference  topical  reports  in  their  applications,  in 
order  to  facilitate  timely  review  and  approval  of 


provide  its  proposed  changes  to  a  COL 
applicant  who  could  seek  approval  as 
part  of  its  COL  application  review.  The 
Commission  regards  these  regulatory 
approaches  to  be  preferable  to  the  NEI 
proposal.  However,  if  NEI  is  requesting 
that  the  Commission  change  its 
preliminary  determination,  as  set  forth 
in  its  February  15, 19i91  SRM  on  SECY- 
90-377,  that  generic  Tier  2  rulemaking 
changes  be  subject  to  the  same 
restrictive  standard  as  generic  Tier  1 
changes,  the  Commission  declines  to  do 
so.  The  Commission  believes  that 
maintaining  a  high  standard  for  generic 
changes  to  both  Tier  1  and  Tier  2  will 
ensure  that  the  benefits  of 
standardization  are  appropriately 
achieved. 

Subsequentiy,  in  its  comments  dated 
July  23, 1996,  NEI  requested  the 
Commission  to  modify  this  SOC  to 
reflect  NRC  openness  to  discuss  a  post- 
design  certification  change  process  and 
related  issues  after  the  design 
certification  rules  are  completed.  The 
Commission  has  determined  that 
vendors  who  submit  a  design,  which  is 
subsequently  certified  by  rulemaking, 
may  not  make  changes  under  a  "50.59- 
like"  process  and  that  NEI's  request  is 
outside  the  scope  of  this  rulemaking. 
The  Commission  believes  that  vendors 
should  be  limited  in  making  changes  to 
rulemaking  to  amend  the  certification 
and  that  this  appendix  provides  an 
appropriate  pr(x:ess  for  making  generic 
changes  to  the  DCD  (refer  to  the  SRM  on 
SECY-90-377  and  die  SOC  for  10  CFR 
Part  52.  Section  II.l.h).  This  process  is 
available  to  everyone  and  the  standard 
for  changes  is  the  same  for  NRC,  the 
applicant,  and  the  public.  This 
restrictive  change  process  is  consistent 
with  the  NRC's  goal  of  achieving  and 
preserving  resolutions  of  safefy  issues  to 
provide  a  stable  and  predictable 
licensing  process. 

Restrictions  on  Tier  2*  information.  In 
-its  comments  dated  August  4, 1995, 
Attachment  B,  pp.  119-123.  and  in 
subsequent  comments  dated  Jidy  23, 
1996.  pp.  50-54.  NEI  requested  that  the 
restriction  on  departures  from  all  Tier 
2*  information  expire  at  first  full  power  . 
and,  in  any  event,  the  expiration  of  the 
restrictions  should  be  consistent  for 
both  the  U.S.  ABWR  and  System  80+ 
designs.  The  Commission  stated  in  the 
proposed  design  certification  rule  that 
the  restriction  on  changing  Tier  2* 
information  resulted  from  the 
<  development  of  the  Tier  1  information 
in  the  generic  DCD.  During  the 


their  applications  or  responses  to  requests  for 
information.  However,  limitations  in  NRC  resources 
may  affect  review  schedules  for  these  topical 
reports. 


development  of  the  Tier  1  information, 
the  applicant  for  design  certification 
requested  that  the  amount  of 
information  in  Tier  1  be  minimized  to 
provide  additional  Qexibilify  for  an 
applicant  or  licensee  who  references 
this  design  certification.  Also,  many 
codes,  standards,  and  design  pnxresses, 
which  were  not  specified  in  Tier  1,  that 
are  acceptable  for  meeting  ITAAC  were 
specified  in  Tier  2.  The  result  of  these 
actions  is  that  certain  significant 
information  only  exists  in  Tier  2  and  the 
Commission  does  not  want  this 
significant  information  to  be  changed 
without  prior  NRC  approval.  This  Tier 
2*  information  is  identified  in  the 
generic  DCD  with  italicized  text  and 
brackets. 

Although  the  Tier  2*  designation  was 
originally  intended  to  last  for  the 
lifetime  of  the  facilify,  like  Tier  1 
information,  the  NRC  staff  reevaluated 
the  duration  of  the  change  restriction  for 
Tier  2*  information  during  the 
preparation  of  the  proposed  rule.  The 
NRC  staff  determined  that  some  of  the 
Tier  2*  information  could  expire  when 
the  plant  first  achieves  full  (100%) 
power,  after  the  finding  required  by  10 
CFR  52.103(g),  while  other  Tier  2* 
information  must  remain  in  effect 
throughout  the  life  of  the  plant  that 
references  this  rule.  The  determining^ 
factors  were  the  Tier  1  information  that 
would  govern  these  areas  after  first  full 
power  and  the  NRC  staff's  judgement  on 
whether  prior  approval  was  required 
before  implementation  of  the  change 
due  to  the  significance  of  the 
information. 

As  a  result  of  NEI's  comments,  the 
NRC  again  reevaluated  the  diUBtion  of 
the  Tier  2*  change  restrictions.  The  NRC 
agrees  with  NEI  that  expiration  of  Tier 
2  *  information  for  the  two  evolutionary 
designs  should  be  consistent,  luiless 
there  is  a  design-specific  reason  for  a 
different  treatment.  The  NRC  decided 
that  the  Tier  2*  restrictions  for 
equipment  seismic  qualification 
methods  and  piping  design  acceptance 
criteria  could  expire  at  first  full  power, 
because  the  approved  versions  of  the 
ASME  code  provide  sufficient  control  of 
Tier  2*  changes  for  these  two  areas. 
Also,  the  Tier  2*  restriction  for  the 
ABWR  human  factors  engineering 
design  and  implementation  process  can 
expire  at  first  full  power  because  the 
NRC  staff  concluded  that  step  6  of  the 
Tier  1  implementation  process  requires 
that  any  changes  made  to  the  Main 
Control  Room  and  Remote  Shutdown 
System  conform  with  the  Human- 
System  Design  Implementation  Process. 
However,  the  fuel  design  evaluation 
information  and  the  licensing 
acceptance  criteria  for  fuel  must  remain 
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designated  as  Tier  2*  in  the  U.S.  ABWR 
DCD  in  order  to  clarify  the  acceptance 
criteria  for  reviewing  changes  to  the 
current  fbel  design.  As  discussed  in 
Section  4.2  of  the  U.S.  ABWR  FSER 
(NUREG-1503),  the  criteria  were  based 
on  previous  work  with  GE  Nuclear 
Energy  to  define  the  licensing 
acceptance  criteria  for  core  reload 
calculations. 

Recent  industry  proposals  for 
ciurently  operating  core  fuel  designs 
have  indicated  a  desire  to  modify  the 
fuel  bumup  limit  design  parameter. 
However,  operational  experience  with 
fiiel  with  extended  fuel  bumup  has 
indicated  that  cores  should  not  be 
allowed  to  operate  beyond  the  bumup 
limits  specified  in  the  generic  DCDs 
without  NRC  approval.  This  experience 
is  summarized  in  a  Commission 
memorand\im  from  James  M.  Taylor, 
"Reactivity  Transients  and  High  Bumup 
Fuel,"  dated  September  13, 1994, 
including  Information  Notice  (IN)  94- 
64,  "Reactivity  Insertion  Transient  and 
Accident  Limits  for  High  Bumup  Fuel," 
dated  August  31,  1994.  Experimental 
data  on  the  performance  of  high  bumup 
fuel  under  reactivity  insertion 
conditions  became  available  in  mid- 
1993.  The  NRC  issued  IN  94-«4  and  IN 
94j64,  Supplement  1,  on  April  6. 1995, 
to  Inform  industry  of  the  data.  The 
unexpectedly  low  energy  deposition  to 
initiation  of  fuel  feilure  in  the  first  test 
rod  (at  62  GWd/MTU)  led  to  a  re- 
evaluation  of  the  licensing  basis' 
assumptions  in  the  NRC's  standard 
review  plan  (SRP).  The  NRC  performed 
a  preliminary  safety  assessment  and 
concluded  that  there  was  no  immediate 
safety  issue  for  currently  operating  cores 
because  of  the  low  to  medium  bumup 
status  of  the  fuel  (refer  to  Commission 
Memorandiun  from  James  M.  Taylor, 
"Reactivity  Transients  and  Fuel  Damage 
Criteria  for  High  Bumup  Fuel,"  dated 
NovembOT  9. 1994.  including  an  NRR 
safety  assessment  and  the  joint  NRR/ 
RES  action  plan).  Therefore,  the  NRC 
has  determined  that  additional  actions 
by  industry  are  not  needed  to  justify 
ciurent  bumup  limits  for  operating 
reactor  fuel  designs.  However,  the  NRC 
has  determined  that  it  needs  to  carefully 
consider  any  proposed  changes  to  the 
fuel  bumup  parameter  in  the  generic 
DCDs  for  these  fuel  designs  until  further 
experience  is  gained  with  extended  fuel 
bumup  characteristics.  Requests  for 
extension  of  these  bumup  limits  will  be 
evaluated  based  on  supporting 
experimental  data  and  analyses,  as 
appropriate,  for  current  and  advanced 
fuel  designs.  Therefore,  the  NRC  has 
determined  that  the  Tier  2*  designation 
for  the  fuel  biunup  parameters  should 


not  expire  for  the  lifetime  of  a 
referencing  facility. 

NEI  also  stated  in  its  conunents  dated 
July  23, 1996,  that  to  the  extent  the 
Commission  does  not  adopt  its 
recommendation  that  all  Tier  2* 
restrictions  expire  at  first  full  power,  the 
SOC  should  be  modified  to  reflect  the 
NRC  staffs  intent  that  Tier  2*  material 
in  the  DCD  may  be  superseded  by 
information  submitted  with  a  license 
application  or  amendment.  The 
Qimmission  decided  that,  if  certain  Tier 
2*  information  is  changed  in  a  generic 
rulemaking,  the  category  of  the  new 
information  (Tier  1,  2*,  or  2)  would  also 
be  determined  in  the  rulemaking  and 
the  appropriate  process  for  future 
changes  would  apply.  If  certain  Tier  2* 
information  is  changed  on  a  plant- 
specific  basis,  then  the  appropriate 
modification  to  the  change  process 
woxild  apply  only  to  that  plant. 

Additional  aspects  of  the  change 
process.  In  its  comments  dated  August 
4, 1995,  Attachment  B,  pp.  109-118, 
NEI  raised  some  additional  concerns 
with  the  Tier  2  change  prdcess.  The  first 
concern  was  with  the  process  for 
determining  if  a  departure  from  Tier  2 
information  constituted  an  unreviewed 
safety  question.  Specifically,  NEI 
identified  the  following  statement  in 
section  ID  Ji  of  the  SOC  for  the  proposed 
rule.  "*  *  *    if  the  change  involves  an 
issue  that  the  NRC  staff  has  not 
previously  approved,  then  NRC 
approval  is  required."  A  clarification  of 
this  statement  was  provided  in  the  May 
11, 1995  public  meeting  on  design 
certification  (pp.  12-14  of  meeting 
transcript),  when  the  NRC  staff  stated 
that  the  NRC  was  not  creating  a  new 
criterion  for  determining  unreviewed 
safety  questions  but  was  explaining 
existing  criteria.  A  further  discuission  of 
this  statement  took  place  between  the 
staff  and  counsel  to  GE  Nuclear  Energy 
at  the  December  4,  1995  public  meeting 
on  design  certification  (pp.  53-56  of 
meeting  transcript),  in  which  counsel 
for  GE  Nuclear  Energy  agreed  that  a 
departure  which  creates  an  issue  that 
was  not  previously  reviewed  by  the 
NRC  would  be  evaluated  against  the 
existing  criteria  for  determining  whether 
there  was  an  uru-eviewed  safety 
question.  The  Commission  does  not 
believe  there  is  a  need  for  a  change  to 
the  language  of  this  appendix.  The 
statement  above  was  not  included  in 
section  III.H  of  this  SOC. 

NEI  also  requested  that  Section  8(b)  of 
the  proposed  rule  be  revised  to  state  that 
exemptions  are  not  required  for  changes 
to  the  technical  specifications  or  Tier  2* 
information  that  do  not  involve  an 
unreviewed  safety  question.  The 
Commission  has  determined  that  this  is 


consistent  with  the  Commission's  intent 
that  permitted  departures  bom  Tier  2* 
under  Vm.B  of  this  appendix  should  not 
also  require  an  exemption,  imless 
otherwise  required  by,  or  implied  by  10 
CFR  Part  52,  Subpart  B  and, 
accordingly,  has  revised  paragraph 
Vin.B.6  of  this  appendix.  As  discussed 
above,  the  technical  specifications  in 
Chapter  16  of  the  generic  DCD  are  not 
in  Tier  2  and,  in  its  comments  dated 
September  23, 1996,  NEI  proposed  that 
recpiested  departures  fitnn  Chapter  16 
by  an  applicant  for  a  COL  require  an 
exemption.  The  Commission  agrees 
with  NEI's  new  position  and  included 
this  provision  in  Section  VIII.C  of  this 
appendix.  NEI  also  raised  a  concern 
with  the  requirement  for  quarterly 
reporting  of  design  changes  during  the 
construction  period.  This  issue  is 
discussed  in  section  m.J  of  this  SOC. 

Finally,  NEI  raised  a  concern  with  the 
status  of  10  CFR  52.63(b)(2)  in  the  two- 
tiered  rule  structiue  that  has  been 
implemented  in  this  appendix  and 
claimed  that  10  CFR  52.63(b)  clearly 
embodies  a  two-tim  structure.  NEI's 
claim  is  not  correct.  The  Commission 
adopted  a  two-tiered  design  certification 
rule  structure  (Commission  SRM  on 
SECY-90-377,  dated  Febmary  15, 1991) 
and  created  a  change  process  for  Tier  2 
information  that  has  the  same  elements 
as  the  Tier  1  change  process.  In 
addition,  the  Tier  2  change  process 
includes  a  provision  that  is  similar  to  10 
CFR  50.59.  namely  VIII.B.5  of  this 
appendix.  Therefore,  as  stated  in  section 
n  (Topic  6)  of  the  proposed  rule,  there 
is  no  need  for  10  CFR  52.63(b)(2)  in  the 
two-tiered  change  process  that  has  been 
implemented  for  this  appendix. 

Subsequently,  in  its  comments  dated 
July  23,  1996,  NEI  requested  the 
Commission  to  modify  Section  Vni.B.4 
of  this  appendix  so  thiat  exemption 
requests  are  onfy  subject  to  an 
opportunify  for  a  hearing.  The 
Commission  decided  that  NEI's 
proposal  was  consistent  with  the  intent 
of  this  appendix  and  modified  Section 
VIII.B.4,  accordingly.  Also,  NEI 
requested  the  Commission  to  modify 
Section  VIILB.6.b  of  this  appendix  to 
restrict  the  need  for  a  license 
amendment  and  an  opportunify  for  a 
hearing  to  those  Tier  2*  changes 
involving  unreviewed  safefy  questions. 
NEI  claimed  that  a  hearing  opportunify 
for  Tier  2*  changes  was  lumecessary 
and  should  be  provided  only  if  the 
change  involves  an  unreviewed  safefy 
question.  The  Commission  disagrees 
with  NEI  because  of  the  safefy 
significance  of  the  Tier  2*  information. 
The  safefy  significance  of  the  Tier  2* 
information  was  determined  at  the  time 
that  the  Tier  1  information  was  selected. 


Any  changes  to  Tier  2*  information  will 
require  a  license  amendment  with  the 
appropriate  hearing  opportimify. 

3.  Need  for  Additional  Applicable 
Regtilations 

Comment  Summary.  NEI  and  the 
other  industry  commenters  criticized 
Section  5(c)  of  the  proposed  design 
certification  rule,  which  designated 
additional  applicable  regulations  for  the 
purposes  of  10  CFR  52.48,  52.54,  52.59, 
and  52.63  (refer  to  NEI  Comments  dated 
August  4, 1995,  Attachment  B,  pp.  24- 
57;  NEI  Comments  dated  July  23, 1996, 
pp.  27-34;  and  NEI  letter  dated 
September  16, 1996). 

Response.  NEI  raised  many  issues  in 
its  comments.  These  comments  have 
been  consolidated  into  the  following 
groups  to  facilitate  documentation  of  the 
NRC  staff's  responses. 

NEI  stated  that  there  is  no 
requirement  in  10  CFR  Part  52  that 
compels  the  Commission  to  adopt  these 
new  applicable  regulations,  that  the  new 
applicable  regulations  are  not  necessary 
for  adequate  protection  or  to  improve 
the  safety  of  Uie  standard  designs,  and 
that  the  applicable  regulations  are 
inconsistent  with  the  Commission's 
SRM,  dated  September  14, 1993.  NEI 
also  stated  that  the  adoption  of  new 
applicable  regulations  is  contrary  to  the 
purpose  of  design  certification  and 
Commission  policy.  The  NRC  staff 
developed  the  new  applicable 
regulations  in  accordance  with  the  goals 
of  10  CFR  Part  52,  Commission 
guidance,  and  to  achieve  the  purposes 
of  10  CFR  52.48,  52.54,  52.59,  and  52.63 
(refer  to  SECY-96-028,  dated  February 
6, 1996,  and  the  History  of  Applicable 
Regulations  in  Attachment  9  to  SECY- 
96-077.  dated  April  15,  1996).  The 
Commission  chose  design-specific 
rulemaking  rather  than  generic 
rulemaking  for  the  new  technical  and 
severe  accident  issues.  The  Commission 
adopted  this  approach  early  in  the 
design  certification  review  process 
because  it  was  concerned  that  generic 
rulemakings  would  cause  significant 
delay  in  the  design  certification  reviews 
and  it  was  thought  that  the  new 
requirements  would  be  design-specific 
(refer  to  SRMs  on  SECY-91-262  and 
SECY-93-226).  Furthermore,  the  SOC 
discussion  for  Part  52,  Section  Il.l.e, 
"  Applicabilify  of  Existing  Standards," 
states  that  new  standards  may  be 
required  and  that  these  new  standards 
may  be  developed  in  a  design-specific 
rulemaking. 

NEI  stated  that  the  applicable 
regulations  are  unnecessary  because  the 
NRC  staff  has  applied  these  technical 
positions  in  reviewing  and  approving 
the  standard  designs.  In  addition,  each 


of  these  positions  has  corresponding 
NRC  staff  approved  provisions  in  the 
respective  design  control  documents 
(DCD)  and  these  provisions  already 
serve  the  piupose  of  applicable 
regulations  for  all  of  the  situations 
identified  by  the  NRC  staff.  In  response, 
the  NRC  staff  stated  that  NEI's  statement 
that  information  in  the  DCD  will 
constitute  an  applicable  regulation 
confuses  the  difference  between  design 
descriptions  approved  by  rulemaking 
and  the  regiilations  (safefy  standards) 
that  are  used  as  the  basis  to  approve  the 
design.  Furthermore,  during  a  meeting 
on  April  25, 1994,  and  in  a  letter  from 
Mr.  Dennis  Cmtchfield  (NRC)  to  Mr. 
William  Rasin  (NEI),  dated  July  25. 
1994,  the  NRC  staff  stated  that  design 
information  cannot  function  as  a 
surrogate  for  the  new  (design-specific) 
applicable  regulations  because  this 
information  describes  only  one  method 
for  meeting  the  regulation  and  would 
not  provide  a  basis  for  evaluating 
proposed  changes  to  the  previously 
approved  design  descriptions. 

NEI  was  also  concerned  that  "broadly 
stated"  applicable  regulations  could  be 
used  in  the  future  by  the  NRC  staff  to 
impose  backfits  on  applicants  and 
licensees  that  could  not  otherwise  be 
justified  on  the  basis  of  adequate 
protection  of  public  health  and  safefy, 
thereby  eroding  licensing  stabilify. 
However.  NEI  acknowledged  in  its 
comments  that  the  NRC  staff  did  not 
intend  to  reinterpret  the  applicable 
regulations  to  impose  compliance 
backfits  and  because  implementation  of 
the  applicable  regulations  was  approved 
in  the  DCD,  the  NRC  staff  could  not 
impose  a  backfit  on  the  approved 
implementation  Mrithout  meeting  the 
standards  in  the  change  process.  Also, 
NEI  claimed  that  the  additional 
applicable  regulations  were  vague  and, 
in  some  cases,  inconsistent  with 
previous  Commission  directions.  In 
response  to  NEI's  comments,  the  NRC 
staff  proposed  revised  wording  and  a 
special  provision  for  compliance 
backfits  to  the  additional  applicable 
regulations  (refer  to  SECY-96-077). 
However,  in  subsequent  comments,  NEI 
stated  that  the  proposed  wording 
changes  and  backfit  provision  did  not 
mitigate  its  concerns. 

NEI  conunented  in  1995  that  some  of 
the  additional  applicable  regulations  are 
requirements  on  an  applicant  or 
licensee  who  references  this  appendix, 
and  requested  in  1996  that  these 
requirements  be  deleted  from  the  final 
mle.  The  NRC  staff  moved  these 
requirements  bom  Section  5  of  the 
proposed  rules  to  Section  4  of  the  rules 
set  forth  in  SECY-96-077,  in  response 
to  NEI's  1995  comment  (refer  to  pp.  46- 


47  of  Attachment  1  to  SECY-96-077). 
The  Commission  has  removed  those 
requirements  bom  Section  IV  and  has 
reserved  the  right  to  impose  these 
operatioiud  requirements  on  applicants 
and  licensees  who  refiarence  this 
appendix  (refer  to  VI.C  of  this 
appendix).  The  additional  applicable 
regulations  that  are  applicable  to 
applicants  or  licensees  who  reference 
this  appendix  are  specified  in  the 
generic  DCD  as  COL  license 
information. 

NEI  stated  that  the  proposed 
additional  applicable  regulations  were 
viewed  as  penalizing  advanced  plants 
for  incorporating  design  {eatures  that 
enhance  safefy  and  could  impact  the 
regulatory  threshold  for  cunrentiy 
operating  plants.  NEI  also  stated  that 
applicable  regulations  are  not  needed  to 
permit  the  NRC  to  deny  an  exemption 
request  for  a  design  feature  that  is 
subject  to  an  applicable  regulation.  The 
Commission  decided  not  to  codify  the 
additional  applicable  regulations  that 
were  identified  in  section  5(c)  of  the 
proposed  rule.  Instead,  the  Commission 
adopted  the  following  position  relative 
to  the  proposed  additional  applicable 
regulations. 

Although  it  is  the  Commission's 
intent  in  10  CFR  Part  52  to  promote 
standardization  and  design  stabilify  of 
power  reactor  designs,  standardization 
and  design  stabilify  are  not  exclusive 
goals.  The  Commission  recognized  that 
tiiere  may  be  special  circumstances 
when  it  would  be  appropriate  for 
applicants  or  licensees  to  depart  bom 
the  referenced  certified  designs. 
However,  there  is  a  desire  of  the 
Commission  to  maintain 
standardization  across  a  group  of 
reactors  of  a  given  design.  Nevertheless, 
Part  52  provides  for  changes  to  a 
certified  design  ici  carefully  defined 
circumstances,  and  one  of  these 
circumstances  is  the  option  provided  to 
applicants  and  licensees  referencing 
certified  designs  to  request  an 
exemption  from  one  or  more  elements  of 
the  certified  design,  e.g..  10  CFR 
52.63(b)(1).  The  final  design 
certification  mle  references  this 
provision  for  Tier  1  and  includes  a 
similar  provision  for  Tier  2.  The  criteria 
for  NRC  review  of  requests  for  an 
exemption  bom  Tier  1  and  Tier  2  in  the 
final  rule  are  the  same  as  those  for  NRC 
review  of  rule  exemption  requests  under 
10  CFR  Part  50  directed  at  non-certified 
designs,  except  that  the  final  mle 
requires  consideration  of  an  additional 
fector  for  Tier  1  exemptions — ^whether 
special  circumstances  outweigh  any 
decrease  in  safefy  that  may  result  from 
the  reduction  in  standardization  caused 
by  the  exemption.  It  has  been  the 
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practice  of  the  Commission  to  require 
that  there  be  no  significant  decrease  in 
the  level  of  safety  provided  by  the 
regulations  when  exemptions  from  the 
regulations  in  Part  50  are  requested.  The 
Commission  believes  that  a  similar 
practice  should  be  followed  when 
exemptions  from  one  or  more  elements 
of  a  certified  design  are  requested,  that 
is,  the  granting  of  an  exemption  under 
10  CFR  50.12  or  52.63(b)(1)  should  not 
result  in  any  significant  decrease  in  the 
level  of  safety  provided  by  the  design 
(Tier  1  and  Tier  2).  The  exemption 
standards  in  sections  VIII.A.4  and 
VIII.B.4  of  the  final  rule  have  been 
modified  from  the  proposed  rule  to 
codify  this  practice. 

In  adopting  this  policy  the 
Commission  recognizes  that  the  ABWR 
design  not  only  meets  the  Commission's 
safety  goals  for  internal  events,  but  also 
offers  a  substantial  overall  enhancement 
in  safety  as  compared,  generally,  with 
the  current  generation  of  operating 
power  reactors.  See,  e.g.  NUREG-1503 
at  Section  19.1.  The  Conunission 
recognizes  that  the  safety  enhancement 
is  the  result  of  many  elements  of  the 
design,  and  that  much  but  not  all  of  it 
is  reflected  in  the  results  of  the 
probabilistic  risk  assessment  (PRA) 
performed  and  documented  for  them.  In 
adopting  a  rule  that  the  safety 
enhancement  should  not  be  eroded 
significantly  by  exemption  requests,  the 
Conunission  recognizes  and  expects  that 
this  will  require  both  careful  analysis 
and  sound  judgment,  especially 
considering  uncertainties  in  the  PRA 
and  the  lack  of  a  precise,  quantified 
definition  of  the  enhancement  which 
would  be  used  as  the  standard.  Also,  in 
some  cases  scientific  proof  that  a  safety 
margin  has  or  has  not  been  eroded  may 
be  difficult  or  even  impossible.  For  this 
reason,  it  is  appropriate  to  express  the 
Commission's  policy  preference 
regarding  the  grant  of  exemptions  in  the 
form  of  a  qualitative,  risk  iiifbnned 
standard,  in  section  Vm  of  the  final 
rule,  and  inappropriate  to  express  the 
policy  in  a  quantitative  legal  standard  as 
part  of  the  additional  applicable 
regulations. 

There  are  three  other  circiunstances 
where  the  enhanced  safety  associated 
with  the  ABWR  design  could  be  eroded: 
by  design  changes  introduced  by  GE  at 
the  certification  renewal  stage:  by 
operational  experience  or  other  new 
information  suggesting  that  safety 
margins  believed  to  be  achieved  are  not 
in  fact  present:  and  by  applicant  or 
licensee  design  changes  under  section 
Vni.B.S  of  the  final  rule  (for  changes  to 
Tier  2  only).  In  the  first  two  cases  Part 
52  limits  NRC's  ability  to  require  that 
the  safety  enhancement  be  restored. 


unless  a  question  of  adequate  protection 
or  compliance  would  be  presented  or.  in 
the  case  of  renewals,  unless  the 
restoration  offers  cost-justified, 
substantive  additional  protection.  Thus, 
unlike  the  case  of  exemptions  where  a 
policy  of  maintaining  enhanced  safety 
can  be  enforced  consistent  with  the 
basic  structure  of  Part  52,  in  the  case  of 
renewals  and  new  information, 
implementation  of  such  a  policy  over 
industry  objections  would  require 
changes  to  the  basic  structiire  of  Part  52. 
The  Commission  has  been  and  still  is 
unwilling  to  make  fundamental  changes 
to  Part  52  because  this  would  introduce 
great  uncertainty  and  defeat  industry's 
reasonable  expectation  of  a  stable 
regulatory  framework.  Nevertheless,  the 
Commission  on  its  part  also  has  a 
reasonable  expectation  that  vendors  and 
utilities  will  cooperate  with  the 
Commission  in  assuring  that  the  level  of 
enhanced  safety  believed  to  be  achieved 
with  this  design  will  be  reasonably 
maintained  for  the  period  of  the 
certification  (including  renewal). 

This  expectation  that  industry  will 
cooperate  with  NRC  in  maintaining  the 
safety  level  of  the  certified  designs 
applies  to  design  changes  suggested  by 
new  information,  to  renewals,  and  to 
changes  under  section  Vni.B.5  of  the 
final  rule.  If  this  reasonable  expectation 
is  not  realized,  the  Commission  would 
carefully  review  the  underlying  reasons 
and,  if  the  circumstances  were 
sufficiently  persuasive,  consider  the 
need  to  reexamine  the  backfitting  and 
renewal  standards  in  Part  52  and  the 
criteria  for  Tier  2  changes  under  section 
Vm.B.S.  At  this  time  there  is  no  reason 
to  believe  that  cooperation  will  not  be 
forthcoming  and,  therefore,  no  reason  to 
change  the  regulations.  With  this  belief 
and  stated  Commission  policy  (and  the 
exemption  standard  discussed  above), 
there  is  no  need  for  the  proposed 
additional  applicable  regiilations  to  be 
embedded  in  the  final  rule  because  the 
objective  of  the  additional  applicable 
regulations — maintaining  the  enhanced 
level  of  safety — should  be  achieved 
without  them. 

B.  Responses  to  Specific  Requests  for 
Comment 

Only  two  commenters  addressed  the 
specific  requests  for  comments  that 
were  set  forth  in  section  IV  of  the  SOC 
for  the  proposed  rule.  These 
commenters  were  ^4EI  and  the  Ohio 
Citizens  for  Responsible  Energy,  Inc. 
(OGRE).  The  following  discussion 
provides  a  stunmary  of  the  comments 
and  the  Commission's  response. 

1.  Should  the  requirements  of  ID  CFR 
52.63(c)  be  added  to  a  new  10  CFR 
52.79(e)? 


Comment  Summary.  OCRE  agreed 
that  the  requirements  of  10  CFR  52.63(c) 
should  be  added  to  a  new  10  CFR 
52.79(e)  and  NEI  had  no  objection,  as 
long  as  the  substantive  requirements  in 
§  52.63(c)  were  not  changed. 

Response.  Because  there  is  no 
objection  to  adding  the  requirements  of 
10  CFR  52.63(c)  to  Subpart  C  of  Part  52, 
as  10  CFR  52.79(e),  the  Commission  will 
consider  this  amendment  as  part  of  a 
future  review  of  Part  52.  This  future 
review  will  also  consider  lessons 
learned  from  this  rulemaking  and  will 
determine  if  10  CFR  52.63(c)  should  be 
deleted  frt>m  Subpart  B  of  Part  52. 

2.  Are  there  other  words  or  phrases 
that  should  be  defined  in  Section  2  of 
the  proposed  rule? 

Comment  Summary.  Neither  NEI  nor 
OCRE  suggested  other  words  or  phrases 
that  need  to  be  added  to  the  definition 
section.  However,  NEI  recommended 
expanded  definitions  for  specific  terms 
in  Section  2  of  the  proposed  rule. 

Response.  The  Commission  has 
revised  Section  II  of  this  appendix  as  a 
result  of  comments  from  NEI  and  DOE. 
A  discussion  of  these  changes  is 
provided  in  sections  II.C.2  and  II.C.3  of 
this  SOC. 

3.  What  change  process  should  apply 
to  design-related  information  developed 
by  a  combined  license  (COL)  applicant 
or  holder  that  references  this  design 
certification  rule? 

Comment  Summary.  OCRE 
recommended  the  change  process  in 
Section  8(b)(5)(i)  of  the  proposed  rule 
and  stated  that  it  is  essential  that  any 
design-related  COL  information 
including  the  plant-specific  PRA  (and 
changes  thereto)  developed  by  the  COL 
applicant  or  holder  not  have  issue 
preclusion  and  be  subject  to  litigation  in 
any  COL  hearing.  NEI  recommended 
that  the  COL  information  be  controlled 
by  10  CFR  50.54  and  50.59  but 
recognized  that  the  COL  applicant  or 
holder  must  also  consider  impacts  on 
Tier  1  and  Tier  2  information. 
Subsequently,  in  its  comments  dated 
July  23, 1996,  NEI  requested  the 
Commission  to  modify  the  response  to 
this  question  that  was  set  forth  in 
SECY-96-077.  Specifically,  NEI  stated 
that  plant-specific  changes  should  be 
implemented  under  §  50.59  or  §  50.90. 
as  appropriate.  The  Conunission  did  not 
significantly  modify  its  former  response 
because  the  change  process  must 
consider  the  effect  on  information  in  the 
DCD,  as  NEI  previously  acknowledged. 

Response.  The  Commission  will 
develop  a  change  process  for  the  plant- 
specific  information  submitted  in  a  COL 
application  that  references  this 
appendix  as  part  of  a  future  review  of 
Part  52.  The  Commission  expects  that 


the  change  process  for  the  plant-specific 
portion  of  the  COL  application  will  be 
similar  to  VIII.B.5  of  this  appendix.  This 
approach  is  generally  consistent  with 
the  recommendations  of  OCRE  and  NEI. 

The  Commission  agrees  with  OCRE 
that  the  plant-specific  portion  of  the 
COL  application  will  not  have  issue 
preclusion  in  the  licensing  hearing.  A 
discussion  of  the  information  that  will 
have  issue  preclusion  is  provided  in 
sections  11.  A.  1  and  III.F  of  this  SOC. 

4.  Are  each  of  the  applicable 
regulations  set  forth  in  Section  5(c)  of 
the  proposed  rule  justified? 

domment  Summary.  OCRE  found 
each  of  the  applicable  regulations  to  be 
justified  and  stated  that  these 
requirements  are  responsive  to  issues 
arising  from  operating  experience  and 
will  greatly  reduce  the  risk  of  severe 
accidents  for  plants  using  these 
standard  designs.  NEI  believes  that  none 
of  the  applicable  regulations  are 
justified  and  stated  that  they  are  legally 
and  technically  unnecessary,  could  give 
rise  to  unwarranted  backfits,  are 
destabilizing  and,  therefore,  contrary  to 
the  purpose  of  10  CFR  Part  52. 

Response.  The  Commission  has 
determined  that  it  is  not  necessary  to 
codify  the  new  applicable  regulations, 
as  explained  in  section  II.  A.3  of  this 
SOC. 

5.  Section  8(b)(5)(i)  of  the  proposed 
rule  authorizes  an  applicant  or  licensee 
who  references  the  design  certification 
to  depart  trom  Tier  2  information 
without  prior  NRC  approval  if  the 
applicant  or  licensee  makes  a 
determination  that  the  change  does  not 
involve  a  change  to  Tier  1  or  Tier  2  * 
information,  as  identified  in  the  DCD; 
the  technical  specifications:  or  an 
unreviewed  safefy  question,  as  defined 
in  Sections  8(b)(5)(ii)  and  (iii).  Where 
Section  8(b)(5)(i)  states  that  a  change 
made  piusuant  to  that  paragraph  will  no 
longer  be  considered  as  a  matter 
resolved  in  connection  with  the 
issuance  or  renewal  of  a  design 
certification  within  the  meaning  of  10 
CFR  52.63(a)(4),  should  this  mean  that 
the  determination  may  be  challenged  as 
not  demonstrating  that  the  change  may 
be  made  without  prior  NRC  approval  or 
that  the  change  itself  may  be  challenged 
as  not  complying  with  the 
Commission's  requirements? 

Comment  Summary.  OCRE  believes 
that  the  process  for  plant-specific 
departures  from  Tier  2.  as  well  as  the  - 
substantive  aspect  of  the  change  itself. 
shoiUd  be  open  to  challenge,  dthough 
OCRE  believes  that  the  second  aspect  is 
the  more  important  By  contrast.  NEI 
argued  that  neither  the  departure 
process  nor  the  change  should  be 
subject  to  litigation  in  any  licensing 


hearing.  Rather.  NEI  argued  that  any 
person  who  wished  to  challenge  the 
change  should  raise  the  matter  in  a 
petition  for  an  enforcement  action  under 
10  CFR  2.206. 

Response.  The  Commission  has 
determined  that  an  interested  person 
should  be  provided  the  opportunity  to 
challenge,  in  an  appropriate  licensing 
proceeding,  whether  the  applicant  or 
licensee  properly  complied  with  the 
Tier  2  departure  process.  Therefore, 
Vin.B.5  of  this  appendix  has  been 
modified  to  include  a  provision  for 
challenging  Tier  2  departures.  The 
scope  of  finality  for  plant-specific 
departures  is  discussed  in  greater  detail 
in  section  II. A.  1  of  this  SOC. 

6.  How  should  the  determinations 
made  by  an  applicant  or  licensee  that 
changes  may  be  made  under  Section 
8(b)(5)(i)  of  the  proposed  rule,  without 
prior  NRC  approval,  be  made  available 
to  the  public  in  order  for  those 
determinations  to  be  challenged  or  for 
the  changes  themselves  to  be 
challenged? 

Comment  Summary.  OCRE 
recommends  that  the  determinations 
and  descriptions  of  the  changes  be  set 
forth  in  the  COL  application  and  that 
they  should  be  submitted  to  the  NRC 
after  COL  issuance.  Any  person  wishing 
to  challenge  the  determinations  or 
changes  should  file  a  petition  pursuant 
to  10  CFR  2.206.  NEI  recommends 
submitting  periodic  reports  that 
summarize  departures  made  \mder 
Section  8(b)(5)  to  the  NRC  pursuant  to 
Section  9(b)  of  the  proposed  design 
certification  rules,  consistent  with  the 
existing  process  for  NRC  notifications 
by  licensees  under  10  CFR  50.59.  These 
reports  will  be  available  in  the  NRC's 
Public  Document  Room. 

Response.  The  Tier  2  departure 
process  in  Section  8(b)(5)  and  the 
respective  reporting  requirements  in 
Section  9(b)  of  the  proposed  design 
certification  rule  (Vin.B.5  and  X.B  of 
this  appendix)  were  based  on  10  CFR 
50.59.  ft  therefore  seems  reasonable  that 
the  information  collection  and  reporting 
requirements  that  should  be  used  to 
control  Tier  2  departures  made  in 
accordance  with  VIII.B.5  of  this 
appendix  should  generally  follow  the 
regulatory  scheme  in  10  CFR  50.59 
(except  that  the  requirements  should 
also  be  applied  to  COL  applicants), 
absent  countervailing  considerations 
imique  to  the  design  certification  and 
combined  license  regulatory  scheme  in 
Part  52.  OCRE's  proposal  raises  policy 
considerations  which  are  not  imique  to 
this  design  certification,  but  are  equally 
applicable  to  the  Part  50  licensing 
scheme.  In  fact.  OCRE  has  submitted  a 
petition  (see  59  FR  30308:  June  13. 


1994)  which  raises  the  generic  matter  of 
public  access  to  licensee-held 
information.  In  view  of  the  generic 
nature  of  OCRE's  concern  and  the 
pendency  of  OCRE's  petition,  which 
independently  raises  this  matter,  the 
Commission  concludes  that  this 
rulemaking  should  not  address  this 
matter. 

7.  What  is  the  preferred  regulatory 
process  (including  opportunities  for 
public  participation)  for  NRC  review  of 
proposed  changes  to  Tier  2  * 
information  and  the  commenter's  basis 
for  recommending  a  particular  process? 

Comment  Summary.  OCRE 
recommends  either  an  amendment  to 
the  license  application  or  an 
amendment  to  the  license,  with  the 
requisite  hearing  rights.  NEI 
recommends  NRC  approval  by  letter 
with  an  opportunity  for  public  hearing 
only  for  those  Tier  2  *  changes  that  also 
involve  either  a  change  in  Tier  1  or 
technical  specifications,  or  an 
mueviewed  safety  question. 

Response.  The  Commission  has 
developed  a  change  process  for  Tier  2  * 
information,  as  described  in  sections 
n.A.2  and  m.H  of  this  SOC,  which 
essentially  treats  the  proposed  departure 
as  a  request  for  a  license  amendment 
with  an  opportunity  for  hearing.  Since 
Tier  2  *  departures  require  NRC  review 
and  approval,  and  involve  a  licensee 
departing  from  the  requirements  of  this 
appendix,  the  Commission  regards  such 
requests  for  departures  as  analogous  to 
license  amendments.  Accordingly. 
VIII.B.6  of  this  appendix  specffies  that 
such  requests  wUl  be  treated  as  requests 
for  license  amendments  after  the  license 
is  issued,  and  that  the  Tier  2  *  departure 
shall  not  be  considered  to  be  matters 
resolved  by  this  rulemaking  prior  to  a 
license  being  issued. 

8.  Should  determinations  of  whether 
proposed  changes  to  severe  accident 
issues  constitute  an  unreviewed  safety 
question  use  different  criteria  than  for 
other  safety  issues  resolved  in  the 
design  certification  review  and.  if  so, 
what  should  those  criteria  be? 

Comment  Sununary.  OCRE  supports 
the  concept  behind  the  criteria  in  the 
proposed  rule  for  determining  if  a 
proposed  change  to  severe  accident 
issues  constitutes  an  unreviewed  safety 
question,  but  proposes  changes  to  the 
criteria.  NEI  agrees  with  the  criteria  in 
the  proposed  rule  but  recommends  an 
expansion  of  the  scope  of  information 
that  would  come  under  the  special 
criteria  for  determining  an  unreviewed 
safety  question. 

Response.  The  Conunission  disagrees 
with  the  recommendations  of  both  NEI 
and  OCRE.  The  Commission  has 
decided  to  retain  the  special  change 
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process  for  severe  accident  information, 
as  described  in  sections  II.A.2  and  m.H 
of  this  SOC. 

9.  (a)  (1)  Should  construction  permit 
applicants  under  10  CFR  Part  50  be 
allowed  to  reference  design  certification 
rules  to  satisfy  the  relevant 
reouirements  of  10  CFR  Part  50? 

(2)  What,  if  any,  issue  preclusion 
exists  in  a  subsequent  operating  license 
stage  and  NRC  enforcement,  after  the 
Commission  authorizes  a  construction 
permit  applicant  to  reference  a  design 
certification  rule? 

(3)  Should  construction  permit 
applicants  referencing  a  design 
certification  rule  be  either  permitted  or 
required  to  reference  the  CTAAC?  If  so, 
what  are  the  legal  consequences,  in 
terms  of  the  scope  of  NRC  review  and 
approval  and  the  scope  of  admissible 
contentions,  at  the  subsequent  operating 
license  proceeding? 

(4)  What  would  distinguish  the  "old" 
10  CFR  Part  50  2-step  process  from  the 
10  CFR  Part  52  combined  license 
process  if  a  construction  permit 
applicant  is  permitted  to  reference  a 
design  certification  rule  and  the  final 
design  and  ITAAC  are  given  full  issue 
preclusion  in  the  operating  license 
proceeding?  To  the  extent  this 
circumstance  approximates  a  combined 
license,  without  being  one.  is  it 
inconsistent  with  Section  189(b)  of  the 
Atomic  Energy  Act  (added  by  the 
Energy  Policy  Act  of  1992)  providing 
specifically  for  combined  licenses? 

(b)(1)  Should  operating  license 
applicants  under  10  CFR  Part  50  be 
allowed  to  reference  design  certification 
rules  to  satisfy  the  relevant 
requirements  of  10  CFR  Part  50? 

(2)  What  should  be  the  legal 
consequences,  from  the  standpoints  of 
issue  resolution  in  the  operatijog  license 
proceeding,  NRC  enforcement,  and 
licensee  operation  if  a  design 
certification  rule  is  referenced  by  an 
applicant  for  an  operating  license  ui;der 
10  CFR  Part  50? 

(c)  Is  it  necessary  to  resolve  these 
issues  as  part  of  this  design  certification, 
or  may  resolution  of  these  issues  be 
deferred  without  adverse  consequence 
(e.g..  without  foreclosing  alternatives  for 
future  resolution). 

Comment  Summary.  OCRE  proposed 
that  a  construction  permit  applicant 
should  be  allowed  to  reference  design 
certifications  and  that  the  applicant  be 
required  to  reference  ITAAC  because 
they  are  Tier  1.  CX^RE  indicated  that  in 
a  construction  permit  bearing,  those 
issues  representing  a  challenge  to  the 
design  certification  rule  would  be 
prohibited  pursuant  to  10  CFR  2.758.  At 
the  operating  license  stage,  only  an 
applicant  whose  construction  permit 


referenced  a  design  certification  rule 
should  be  allowed  to  reference  the 
design  certification.  In  the  operating 
license  hearing,  issues  would  be  limited 
to  whether  the  ITAAC  have  been  met. 
Requiring  a  construction  permit 
applicant  to  reference  the  ITAAC  would 
not  be  the  same  as  a  combined  license 
applicant  under  10  CFR  Part  52,  in 
OCRE's  view,  apparently  because  the 
specific  hearing  provisions  of  10  CFR 
52.103  would  not  be  employed.  Finally, 
OCRE  argued  that  resolution  of  these 
issues  could  be  safely  deferred  because 
the  circumstances  with  which  these 
issues  attend  are  not  likely  to  be  faced. 

NEI  also  argued  that  a  construction 
permit  applicant  should  be  allowed  to 
reference  design  certifications. 
However,  NEI  believed  that  the 
applicant  should  be  permitted,  but  not 
required,  to  reference  the  ITAAC.  If  the 
applicant  did  not  reference  the  ITAAC. 
then  "construction-related  issues" 
would  be  subject  to  both  NRC  review 
and  an  opportunity  for  hearing  at  the 
operating  license  stage  in  the  same 
manner  as  construction-related  issues  in 
current  Part  50  operating  license 
proceedings.  NEI  reiterated  its  view  that 
design  certification  issues  should  be 
considered  resolved  in  all  subsequent 
NRC  proceedings.  With  respect  to 
deferring  a  Commission  decision  on  the 
matter,  NEI  suggested  that  these  issues 
be  resolved  now  because  the  industry 
wishes  to  "reinforce"  the  permissibilify 
of  using  a  design  certification  in  a  Part 
50  proceeding.  Further.  I^EI  argues  that 
deletion  of  all  mention  of  construction 
permits  and  operating  licenses  in  the 
design  certification  rule  could  be 
construed  as  indicating  the 
Commission's  desire  to  preclude  a 
construction  permit  or  operating  license 
applicant  from  referencing  a  design 
certification. 

Response.  Although  10  CFR  Part  52 
provides  for  referencing  of  design 
certification  rules  in  Part  50 
applications  and  licenses,  the 
Commission  wishes  to  reserve  for  future 
consideration  the  manner  in  which  a 
Part  50  applicant  could  be  permitted  to 
reference  this  design  certification  and 
whether  it  should  be  p>ermitted  or 
required  to  reference  the  ITAAC.  This 
decision  is  due  to  the  manner  in  which 
ITAAC  were  developed  for  this 
appendix  and  recognition  of  the  lack  of 
experience  with  design  certifications  in 
combined  licenses,  in  particular  the 
implementation  of  ITAAC.  Therefore, 
the  Commission  has  decided  that  it  is 
appropriate  for  the  final  rule  to  have 
some  uncertainty  regarding  the  manner 
in  which  this  appendix  could  be 
referenced  in  a  Part  50  proceeding,  as 


set  forth  in  Section  IV.B  of  this 
appendix. 

C.  Other  Issues 

1.  NRC  Verification  of  ITAAC 
Determinations 

Comment  Summary.  In  Attachment  B 
of  its  comments  dated  August  4, 1995 
(pp.  58-66),  NEI  raised  an  industry 
concern  regarding  the  matters  to  be 
considered  by  the  NRC  in  verifying 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC) 
determinations  pursuant  to  10  CFR 
52.99,  specifically  citing  qualify 
assurance  and  qualify  control  (QA/QC) 
deficiencies.  Although  this  issue  was 
not  specifically  addressed  in  the 
proposed  rule,  the  following  response  is 
provided  because  of  its  importance 
relative  to  future  considerations  of  the 
successful  performance  of  ITAAC  for  a 
nuclear  power  facility.  SubsequenUy,  in 
its  comments  dated  July  23, 1996,  NEI 
requested  the  Commission  to  delete 
significant  portions  of  the  NRC's 
response,  which  was  originally  set  forth 
in  SECY-96-077  (refer  to  pages  33-36  of 
Attachment  1). 

Response.  The  Commission  decided 
to  delete  the  responses  in  SECY-9&-077 
on  licensee  documentation  of  ITAAC 
verification;  NRC  inspection;  and 
facility  ITAAC  verification;  because 
they  do  not  direcUy  relate  to  the  design 
certification  rulemakings.  However,  the 
NRC  disagrees  with  NEI's  assertion  that 
QA/QC  deficiencies  have  no  relevance 
to  the  NRC  determination  of  whether 
ITAAC  have  been  successfully 
completed.  Simply  confirming  that  an 
ITAAC  had  been  {>erfonned  in  some 
maimer  and  a  result  obtained  apparently 
showing  that  the  acceptance  criteria  had 
been  met  would  not  be  sufficient  to 
support  a  determination  that  the  ITAAC 
had  been  successfully  completed.  The 
manner  in  which  an  ITAAC  is 
performed  can  be  relevant  and  material 
to  the  results  of  the  ITAAC.  For 
example,  in  conducting  an  FTAAC  to 
verify  a  pump's  flow  rate,  it  is  logical, 
even  if  not  explicitiy  specified  in  the 
ITAAC,  that  the  gauge  used  to  verify  the 
pump  flow  rate  must  be  calibrated  in 
accordance  with  relevant  QA/QC 
requirementTand  that  the  test 
confiiguration  is  representative  of  the 
final  as-lmilt  plant  conditions  (i.e.  valve 
or  system  line-ups.  gauge  locations, 
system  pressures  or  temperatures). 
Otherwise,  the  acceptance  criteria  for 
pump  flow  rate  in  the  ITAAC  could 
apparenUy  be  met  while  the  actual  flow 
rate  in  the  system  could  be  much  less 
than  that  required  by  the  approved 
design. 


The  NRC  has  determined  that  a  QA/ 
QC  deficiency  may  be  considered  in 
determining  whether  an  ITAAC  has 
been  successfully  completed  if:  (1)  The 
QA/QC  deficiency  is  directiy  and 
materially  related  to  one  or  more  aspects 
of  the  relevant  ITAAC  (or  supporting 
Tier  2  information);  and  (2)  the 
deficiency  (considered  by  itself,  with 
other  deficiencies,  or  with  other 
information  known  to  the  NRC)  leads 
the  NRC  to  question  whether  there  is  a 
reasonable  basis  for  concluding  that  the 
relevant  aspect  of  the  ITAAC  has  been 
successfully  completed.  This  approach 
is  consistent  with  the  NRC's  current 
methods  for  verifying  initial  test 
programs.  The  NRC  recognizes  that 
there  may  be  programmatic  QA/QC 
deficiencies  that  are  not  relevant  to  one 
or  more  aspects  of  a  given  ITAAC  under 
review  and,  therefore,  should  not  be 
relevant  to  or  considered  in  the  NRC's 
determination  as  to  whether  an  ITAAC 
has  been  successfully  completed. 
Similarly,  individual  QA/QC 
deficiencies  unrelated  to  an  aspect  of 
the  ITAAC  in  question  would  not  form 
the  basis  for  an  NRC  determination  that 
an  ITAAC  has  not  been  met.  Using  the 
ITAAC  for  pump  flow  rate  example,  a 
specific  QA  deficiency  in  the  calibration 
of  pump  gauges  would  not  preclude  an 
NRC  determination  of  successful  ITAAC 
completion  if  the  licensee  could 
demonstrate  that  the  original  deficiency 
was  properly  corrected  (e.g.,  analysis, 
scope  of  effect,  root  cause 
determination,  and  corrective  actions  as 
appropriate),  or  that  the  deficiency 
could  not  have  materially  affected  the 
test  in  question. 

Furthermore,  although  Tier  1 
information  was  developed  to  focus  on 
the  performance  of  the  structures, 
systems,  and  components  of  the  design, 
the  information  contains  implicit 
qualify  standards.  For  example,  the 
design  descriptions  for  reactor  and  fluid 
systems  describe  which  systems  are 
"safety-related;"  important  piping 
systems  are  classified  as  "Seismic 
Category  I"  and  identify  the  ASME  Code 
Class;  and  important  electrical  and 
instrumentation  and  control  sjrstems  are 
classified  as  "Class  IE."  The  use  of 
these  terms  by  the  evolutionary  plant 
designers  was  meant  to  ensure  that  the 
systems  would  be  built  and  maintained 
to  the  appropriate  standards.  Qualify 
assurance  deficiencies  for  these  systems 
would  be  assessed  for  their  impact  on 
the  performance  of  the  ITAAC.  based  on 
their  safefy  significance  to  the  system. 
The  QA  requirements  of  10  CFR  Part  50. 
Appendix  B.  apply  to  safefy-related 
activities.  Therefore,  the  Commission 
anticipates  that,  because  of  the  special 


significance  of  ITAAC  related  to 
verification  of  the  facilify.  the  licensee 
will  implement  similar  QA  processes  for 
ITAAC  activities  that  are  not  safefy- 
related. 

During  the  ITAAC  development,  the 
design  certification  applicants 
determined  that  it  was  impossible  (or 
extremely  burdensome)  to  provide  all 
details  relevant  to  verifying  all  aspects 
of  ITAAC  (e.g..  QA/QC)  in  Tier  1  or  Tier 
2.  Therefore,  the  NRC  staff  accepted  the 
applicants'  proposal  that  top-level 
design  information  be  stated  in  the 
ITAAC  to  ensure  that  it  was  verified, 
with  an  emphasis  on  verification  of  the 
design  and  construction  details  in  the 
"as-built"  facilify.  To  argue  that 
consideration  of  underlying  information 
which  is  relevant  and  material  to 
determining  whether  ITAAC  have  been 
successfully  completed,  ignores  the 
history  of  ITAAC  development.  In 
summary,  the  Commission  concludes 
that  information  such  as  QA/QC 
deficiencies  which  are  relevant  and 
material  to  ITAAC  may  be  considered 
by  the  NRC  in  determining  whether  the 
ITAAC  have  been  successfully 
completed.  Despite  this  conclusion,  the 
Conunission  has  decided  to  add  a 
provision  to  this  appendix  (DCB.l). 
which  was  requested  by  NEI.  This 
provision  requires  the  NRCs  findings 
(that  the  prescribed  acceptance  criteria 
have  been  met)  to  be  based  solely  on  the 
inspections,  tests,  and  analyses.  The 
Commission  has  added  this  provision, 
which  is  fully  consistent  with  10  CFR 
Part  52,  with  the  imderstanding  that  it 
does  not  affact  the  manner  in  which  the 
NRC  intends  to  implement  10  CFR  52.99 
and  52.103(g).  as  described  above. 

2.  DCD  Introduction 

Comment  Summaiy.The  proposed 
nile  incorporated  Tier  1  and  Tier  2 
information  into  the  DCD  but  did  not 
include  the  introduction  to  the  DCD. 
The  SOC  for  the  proposed  rule  indicated 
that  this  was  a  deliberate  decision, 
stating: 

The  intnxlaction  to  the  DCD  i>  neither  Tier 
1  nor  Tier  2  infbiination,  and  is  not  part  of 
the  information  in  the  DCD  that  is 
incorporated  by  reference  into  this  design 
certification  rule.  Rather,  the  IXID 
introduction  constitutea  an  explanation  of 
requirements  and  other  provisions  of  this 
design  certification  rule.  If  there  is  a  conflict 
between  the  explanations  in  the  DCD 
introduction  and  the  explanations  of  this 
design  caitification  rule  in  these  stataments 
of  consideration  (SOC),  then  this  SOC  is 
controlling. 

Both  the  applicant  and  NEI  took 
strong  exception  to  this  statement  They 
both  argued  that  the  language  of  the 
DCD  introduction  v^as  the  subject  of 


careful  discussion  and  negotiation 
between  the  NRC  staff.  NRC's  Office  of 
the  General  Coimsel.  and 
representatives  of  the  applicant  and 
NEI.  They,  therefore,  suggested  that  the 
definition  of  the  DCD  in  Section  2(a)  of 
the  proposed  rule  be  amended  to 
explicitiy  include  the  DCD  Introduction 
and  that  Section  4{a)  of  the  proposed 
rule  be  amended  to  generally  require 
that  applicants  or  licensees  comply  with 
the  entire  DCD.  However,  in  the  event 
that  the  Commission  rejected  their 
suggestion,  NEI  alternatively  argued  that 
the  substantive  provisions  of  the  DCD 
Introduction  be  directiy  incorporated 
into  the  design  certification  rule's 
language  (refer  to  NEI  Comments  dated 
August  4, 1995,  Attachment  B,  pp.  90- 
108,  and  July  23. 1996,  pp.  43-49;  GE 
Comments,  Attachment  A,  pp.  10-11). 

Response.  The  DCD  Introduction  was 
created  to  be  a  convenient  explanation 
of  some  provisions  of  the  design 
certification  rule  and  was  not  intended 
to  become  rule  language  itsell 
Therefore,  the  Commission  declines  the 
suggestion  to  incorporate  the  DCD 
introduction,  but  adopted  NEI's 
alternative  suggestion  of  incorporating 
substantive  procedural  and 
administrative  requirements  into  the 
design  certification  rule.  It  is  the 
Commission's  view  that  the  procedural 
and  administrative  provisions  described 
in  the  DCD  Introduction  should  be 
included  in,  and  be  an  integrated  part 
of.  the  design  certification  rule.  As  a 
result.  Sections  U.  ID.  IV.  VI.  Vm,  and 
X  of  this  appendix  have  been  revised 
and  Section  DC  vras  created  to  adopt 
appropriate  provisions  from  the  DCD 
Introduction.  In  some  cases,  the 
wording  of  these  provisions  has  been 
modified,  as  appropriate,  to  achieve 
clarity  or  to  conform  %vith  the  final 
design  certification  rule  language. 

3.  Duplicate  Dociunentation  in  Design 
Certification  Ride 

Comment  Summary.  On  page  4  of  its 
comments,  dated  August  7. 1995.  the 
Department  of  Energy  (DOE) 
recommended  that  the  process  for 

Ereparing  the  design  certification  rule 
a  simplified  by  eliminating  the  DCD, 
which  DOE  claims  is  essentially  a 
repetition  of  the  Standard  Safety 
Analysis  Report  (SSAR).  DOE'S  concern, 
which  was  further  clarified  diuing  a 
public  meeting  on  December  4. 1995,  is 
that  the  NRC  will  require  separate 
copies  of  the  DCD  and  SSAR  to  be 
maintained.  During  the  public  meeting. 
DOE  also  expressed  a  concern  that 
§  52.79(b)  coidd  be  confusing  to  an 
applicant  for  a  combined  license 
because  it  currentiy  states:  "The  final 
safety  analysis  report  and  other  required 
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information  may  incorporate  by 
reference  the  final  saf^  analysis  report 
for  a  certified  standard  design." 

Response.  The  NRC  does  not  require 
duplicate  documentation  for  this  design 
certification  rule.  The  DCD  is  the  only 
document  that  is  incorporated  by 
reference  into  this  appendix  in  order  to 
meet  the  requirements  of  Subp>art  B  of 
Part  52.  The  SSAR  supports  the  final 
design  approval  (FDA)  that  was  issued 
under  Appendix  O  to  10  CFR  Part  52. 
The  DCD  was  developed  to  meet  the 
requirements  bx  incorporation  by 
reference  and  to  conform  with  requests 
from  the  industry  such  as  deletion  of  the 
quantitative  portions  of  the  design- 
specific  probabilistic  risk  assessment. 
Because  the  DCD  terminology  was  not 
envisioned  at  the  time  that  Part  52  was 
developed,  the  Commission  will 
consider  modifying  §  52.79(b),  as  part  of 
its  future  review  of  Part  52,  in  order  to 
clarify  the  use  of  the  term  "final  safety 
analysis  report."  In  the  records  and 
reporting  requirements  in  Section  X  of 
this  appendix,  additional  terms  were 
used  to  distinguish  between  the 
documents  to  be  maintained  by  the 
applicant  for  this  design  certification 
rule  and  the  document  to  be  maintained 
by  an  applicant  or  licensee  who 
references  this  appendix.  These  new 
tmns  are  defined  in  Section  D  of  this 
appendix  and  further  described  in  the 
section-by-section  discussion  on  records 
and  reporting  in  section  m.)  of  this  SOC. 
The  applicant  chose  to  continue  to 
reference  the  SSAR  as  the  supporting 
document  for  its  FDA.  As  a  result,  the 
applicant  must  maintain  the  SSAR  for 
the  diuation  of  the  FDA. 

4.  In  its  Comments,  Dated  August  12, 
1995,  OCRE  Stated 

Although  the  ABWR  will  use  the  same  type 
of  Main  Steam  Isolation  Valves  as  are  used 
in  operating  BWRs.  it  will  not  have  a  MSTV 
Leakage  Control  System  Instead.  GE  is  taking 
credit  for  flssion  product  retention  in  the 
main  steam  lines  and  main  condenser. 
However,  in  a  main  steam  line  break  outside 
of  containment,  a  design  basis  event  such 
fission  product  retention  will  not  occur. 
Given  the  excessive  leakage  experience  of 
MSIVs  in  operating  BWRs.  it  wrould  be 
prudent  to  incorporate  a  MSIVLCS  into  the 
ABWR  design.  OCRE  would  recommend  a 
positive  pressure  MSIVLCS,  which  would 
pressurize  the  main  steam  lines  between  the 
inboard  and  outboard  MSIVs  after  MSIV 
closure  to  a  pressure  above  that  in  the  reactor 
pressure  vessel.  Thus,  any  leakage  through 
the  inboard  MSIV  will  be  into  the  reactor. 

Response.  The  NRC  had  concerns 
with  the  effectiveness  of  the  main  steam 
isolation  valve  leakage  collection  system 
(MSIVLCS)  to  perform  its  intended 
function  under  conditions  of  high  MSIV 


leakage.  NRC  classified  this  concern  as 
a  generic  issue  (C-8).  An  NRC  study  of 
Generic  Issue  C-d  showed  that  neither 
the  installation  or  removal  of  the 
MSIVLCS  could  be  justified.  Operating 
experience  with  these  systems  has 
shown  that  the  MSIVLCS  has  required 
substantial  maintenance  and  resulted  in 
substantial  worker  radiation  exposure. 
The  BWR  Owners  Group  subsequently 
proposed  a  resolution  that  would 
eliminate  the  safety-related  MSIVLCS 
and  take  cognizance  of  the  feet  that 

t>late-out  and  holdup  of  fission  products 
Baking  past  the  main  steam  isolation 
valves  will  occur  in  the  main  steam 
lines  and  condenser.  For  the  purpose  of 
giving  credit  to  iodine  holdup  and  plate- 
out  in  the  main  steam  lines  and 
condensers,  the  NRC  requires  that  the 
main  steam  piping  (including  its 
associated  piping  to  the  condenser)  and 
the  condenser  remain  structiually  intact 
following  a  safe  shutdowm  earthquake 
(Refer  to  NRC  Commission  paper. 
SECY-93-087,  "Policy,  Technical,  and 
Licensing  Issues  Pertaining  to 
Evolutionary  and  Advanced  Light-Water 
Reactor  (ALWR)  Designs,"  dated  April 
2. 1993).  The  BWR  Ownera  Group 
submitted  a  topical  report  that  proposed 
to  eliminate  the  MSIVLCS  and  increase 
the  allowable  MSIV  leakage  rates  by 
taking  credit  for  the  holdup  and  plate- 
out  of  fission  products.  The  NRC  has 
already  approved  plant  specific 
technical  specification  changes  to 
eliminate  the  MSIVLCS  for  the  Hatch, 
Duane  Arnold,  and  Limerick  plants. 

The  U.S.  ABWR  design  was  evaluated 
against  a  number  of  design  basis 
accidents  and  was  approved  without  a 
MSIVLCS.  For  the  U.S.  ABWR,  fission 
product  holdup  and  plate-out  in 
components  of  the  main  steam  system 
was  justified  and,  therefore,  was 
assiuned  in  NRC's  design  basis  analyses. 
However,  for  the  main  steam  line  break, 
the  NRC  assumed  that  one  of  the  four 
main  steam  lines  ruptured  between  the 
outer  isolation  valve  and  twbine  ccmtrol 
valves,  and  did  not  take  credit  for 
retention  of  iodine  and  noble  gases  in 
the  coolant  released  through  the  break. 
Any  leakage  through  the  MSIV  after 
isolation  was  also  assumed  to  be 
released  directly  to  the  atmosphere.  The 
contribution  of  this  leakage  is 
insignificant  when  compared  to  the 
amount  of  reactpr  coolant  lost  through 
the  break  prior  to  automatic  isolation  of 
the  MSIV.  In  summary,  the  U.S.  ABWR 
represents  an  improved  boiling  water 
reactor  design  that  reduces  woriur 
radiation  exposure,  and  meets  the 
requirements  of  10  CFR  Part  100 
without  the  need  for  a  MSIVLCS. 
Inclusion  of  an  MSIVLCS  woidd  resuh 


in  substantial  occupational  exposures 
with  little  safety  bmefit.  Therefore,  the 
Commission  declines  to  adopt  OCRE's 
recommendation  that  a  positive- 
pressure  MSrVLCS  be  incorporated  into 
the  U.S.  ABWR  design. 

5.  In  its  Comments.  Dated  August  12, 
1995,  OCRE  Stated 

The  ABWR  Standby  Liquid  Control  System 
requires  simultaneous  parallel,  two-pump 
operation  to  achieve  100  gpm  flow  rate, 
necessary  to  comply  with  10  CFR  50.62(c)(4). 
HoMfever,  a  single  failure  rendering  one  train 
inoperable  would  only  yield  a  flow  of  SO 
gpm,  which  does  not  comply  with  the  ATWS 
rule.  CXIRE  recommends  increasing  the 
capacity  of  each  SLCS  train  to  100  gpm,  so 
that  the  SLCS  can  perform  its  ATWS 
mitigation  function  even  with  a  single 
Cailure. 

Response.  The  ATWS  rule  (10  CFR 
50.62)  requires  the  following  with 
regard  to  the  SLCS  for  a  boiling  water 
reactor:  "Each  boiling  water  reactor 
must  have  a  standby  liquid  control 
system  (SLCS)  with  the  capability  of 
injecting  into  the  reactor  pressure  vessel 
a  borated  water  solution  at  such  a  flow 
rate,  level  of  boron  concentration  and 
boron-lO  isotope  enrichment,  and 
accounting  for  reactor  pressure  vessel 
voliune,  that  the  resulting  reactivity 
control  is  at  least  eqtiivalent  to  that 
resulting  from  injec^on  of  86  gallons 
per  minute  of  13  weight  percent  sodiiun 
pentaborate  decahydrate  solution  at  the 
natiiral  boron-lO  isotope  abimdance  into 
a  251 -inch  inside  diameter  reactor 
pressure  vessel  for  a  given  core  design." 
For  the  U.S.  ABWR  design  with  a  278 
inch  inside  diameter  vessel,  the  ATWS 
rule  is  satisfied  with  infection  of  100 
gpm  of  13.4  weight  percent  of  natiual 
boron  solution. 

The  Commission  has  previously 
concluded,  as  part  of  the  ATWS 
rulemaking,  that  a  single-fedliue  need 
not  be  assimied  in  the  evaluation  of  the 
SLCS.  The  statements  of  consideration 
for  Uie  ATWS  rule  10  CFR  50.62  (49  FR 
26036;  June  26. 1984).  under  the 
heading  "Considerations  Regarding 
System  and  Equipment  Criteria."  states: 
"In  view  of  the  redtmdancy  provided  in 
existing  reactor  trip  systems,  the 
equipment  required  l^  this  amendment 
does  not  have  to  be  redundant  within 
itself."  OCRE  presented  no  information 
which  would  lead  the  Commission  to 
reconsider  and  change  its  previous 
determination  with  respect  to  a  single- 
failure  and  the  Commission  declines  to 
adopt  OCRE's  proposal. 


6.  In  its  Comments,  Dated  August  12, 
1995,  OCRE  SUted 

In  the  ABWR,  the  drywell  to  wetwell 
vacuum  breakers  consist  of  a  single  vacuum 
breaker  valve  in  each  line.  In  operating 
BWRs,  there  are  two  vacuum  breaker  valves 
in  series  in  each  line.  The  ABWR  design  thus 
is  vulnerable  to  a  single  failure,  a  stuck-open 
vacuum  breaker,  which  would  result  in 
suppression  pool  bypass,  which  can 
overpressurize  the  containment  in  both 
design  basis  and  severe  accidents.  Having  the 
containment  function  vulnerable  to  a  single 
£ulure  is  unacceptable.  OCRE  recommends 
the  addition  of  a -second  vacuum  breaker 
valve  in  series  with  the  one  proposed  in  the 
design. 

Response.  The  wetwell  to  drywell 
vacuum  breaker  system  of  operating 
BWRs  varies.  Some  operating  BWRs 
have  a  single  check  valve  per  line 
(typically  Mark  I's),  others  have  two     ''■ 
check  vsdves  in  series  (typically  Mark 
n's),  and  still  others  have  a  check  valve 
in  series  with  a  motor  operated  valve 
(typically  Mark  Ill's).  The  main  concern 
with  the  number  of  valves  per  vacuiun 
breaker  line  focuses  on  the  suppression 
pool  bypass  capability  of  the 
containment  design.  In  the  evaluation  of 
the  suppression  pool  bypass  capability, 
a  number  of  factors  other  than  the 
number  of  valves  in  each  line  must  be 
considered  to  determine  the 
acceptability  of  the  design.  These  factors 
are  specified  in  the  Standard  Review 
Plan  Section  6.2.1. I.e.  Appendix  A 
(NUREG-0800)  and  include  the 
capability  of  containment  sprays, 
periodic  bypass  leakage  testing  and 
surveillance,  and  vacuum  relief  valve 
position  indication.  A  complete 
discussion  of  all  these  factora  is 
included  in  the  NRC's  NUREG-1503, 
Volume  1,  "Final  Safety  Evaluation 
Report  Related  to  the  Certification  of  the 
Advanced  Boiling  Water  Reactor 
Design,"  Sections  6.2.1.5,  6.2.1.8, 
19.1.3.5.3. 19.2.3.3.5,  and  20.5.1. 

The  U.S.  ABWR  wetwell  to  drywell 
vacuiun  breaker  system  consists  of  eight 
lines,  with  a  single  check  valve  per  line. 
For  design  basis  accidents,  a  single 
failure  of  the  vacuum  breaker  in  the 
stuck-open  position  is  not  required  to  be 
considered  for  the  U.S.  ABWR.  The  U.S. 
ABWR  vacuum  breakers  are  biased 
closed  due  to  gravity  and  have 
redimdant  position  indication  and 
alarm  in  the  control  room.  Operating 
plants  have  experienced  stuck-open 
vacuum  breakers  as  a  result  of  monthly 
stroke  testing  of  the  vacuum  breakers. 
Most  of  these  failures  have  been  related 
to  the  motor-operators  installed  for  the 
purpose  of  surveillance  testing.  The  U.S. 
ABWR  vacuum  breakers  do  not  have 
motor  operators  and  are  subject  to 
functional  testing  every  18  months. 


Therefore,  they  are  not  subject  to  the  - 
motor  operator  failure  mode  and  due  to 
the  reduced  frequency  of  surveillance 
testing  and  position  indication,  these 
check  valves  are  less  likely  to  be  stuck 
open  when  needed  during  an  accident. 

A  single  failure  of  the  vacuum  breaker 
in  the  stuck-open  position  is.  however, 
considered  in  the  evaluation  of  severe 
accident  mitigation  capability.  The 
analysis  performed  by  GE  indicates  that 
the  various  containment  spray  systems 
are  capable  of  mitigating  the 
consequences  of  this  scenario.  In 
addition  to  the  normal  containment 
spray  system,  the  containment  spray 
header  can  be  supplied  with  water  bova 
the  AC  independent  water  addition 
system  (fire  system)  to  mitigate  bypass 
for  severe  accidents. 

GE  performed  an  evaluation  of  many 
potential  enhancements,  including 
^  adding  a  second  vacuum  breaker  valve 
in  series  (Technical  Support  Document 
for  the  ABWR).  This  evaluation 
concludes  that  the  potential  safety 
enhancement  of  a  second  vacuum 
breaker  valve  in  series  is  minimal  due 
to  the  existing  design  features.  The  NRC 
evaluated  GE's  analysis  of  various 
design  alternatives  and  concura  with 
GE's  conclusion.  Although  OCRE's 
suggested  design  change  (the  addition  of 
a  second  vacuum  breaker  valve  in 
series)  could  minimally  enhance  safety, 
the  costs  of  such  a  change  are  not 
justified  in  view  of  the  marginal 
increase  in  safety  (refer  to  section  IV  of 
this  SOC).  Accordingly,  the  Commission 
declines  to  adopt  OQlE's  proposal. 

7.  In  its  comments,  dated  August  12, 
1995,  OCRE  referred  to  additional 
remarks  made  in  a  letter  from  the 
Advisory  Committee  on  Reactor  . 
Safeguards  (ACRS).  dated  July  18, 1989, 
on  proposed  NRC  staff  actions  regarding 
the  fire  risk  scoping  study  (NUREG/CR- 
5088).  OCRE  believes  that  the 
recommendation,  bom  two  ACRS 
members,  that  the  NRC  staff  require  the 
use  of  armored  electrical  cable  in 
advanced  light-water  reactors  is  sound 
advice.  OCRE  recommended  that  the 
NRC  require  the  use  of  armored  cable  in 
the  U.S.  ABWR  and  in  all  future  nuclear 
power  plants. 

Response.  In  reviewing  the  U.S. 
ABWR  design,  the  NRC  staff  used  the 
enhanced  guidance  described  in  SECY- 
9(M)16,  "Evolutionary  Light  Water 
Reactor  (LWR)  Certification  Issues  and 
Their  Relationships  to  Current 
Regulatory  Requirements,"  dated 
January  12, 1990.  The  Commission 
approved  the  NRC  staff's  position  in 
SECY-90-016.  This  guidance  was  used 
to  resolve  fire  protection  issues  to 
minimize  fire  as  a  significant 
contributor  to  the  likelihood  of  a  severe 


accident  The  NRC  staff  required  that 
the  U.S.  ABWR  design  must  be  able  to 
ensure  that  safe  shutdown  can  be 
achieved  assuming  that  all  equipment  in 
any  one  fire  area  will  be  rendered 
inoperable  by  fire  and  that  reentry  into 
the  fire  area  for  repairs  and  operator 
actions  is  not  possible.  Because  of  its 
physical  configuration,  the  control  room 
is  excluded  from  this  approach  and  the 
U.S.  ABWR  is  provided  with  an 
independent  alternative  shutdown 
capability  that  is  physically  and 
electrically  independent  of  the  control 
room.  In  the  reactor  containment 
building,  the  safety  divisions  are  widely 
separated  aroiuid  containment  so  that  a 
single  fire  will  not  cause  the  failure  of 
any  combination  of  active  components 
that  could  prevent  safe  shutdown. 
Additionally,  the  U.S.  ABWR 
containment  is  inerted  with  nitrogen 
during  power  operation  which  will 
prevent  propagation  of  any  potential  fire 
inside  containment. 

Evaluation  of  fire  protection  using 
this  guidance  assures  an  acceptable 
level  of  safety  for  the  U.S.  ABWR. 
Instead  of  trying  to  protect  equipment  in 
the  fire  area,  the  enhanced  guidance 
requires  that  equipment  needed  for  safe 
shutdown  be  located  in  separate  areas  of 
the  plant  so  that  one  fire  will  not 
damage  enough  equipment  to  jeopardize 
safe  shutdown.  While  the  use  of 
armored  electrical  cable  may  provide 
some  protection  to  the  electrical  cables 
in  the  fire  area,  it  does  not  ensure  that 
the  cables  will  not  be  affected  by  the 
heat  generated  by  the  fire.  In  addition, 
following  a  fire  or  other  event  that  could 
affect  the  cables,  it  would  be  impossible 
to  inspect  the  cables  to  determine  if  they 
were  damaged  by  the  event  Therefore, 
the  NRC  sti^  does  not  agree  that  the 
ABWR  should  be  required  to  use 
armored  electrical  cables. 

UL  Section>by*Section  Discussion 

A.  Introduction 

The  piupose  of  Section  I  of  Appendix 
A  to  10  CFR  Part  52  ("this  appendix") 
is  to  identify  the  standard  plant  design 
that  is  approved  by  this  design 
certification  rule  and  the  applicant  for 
certification  of  the  standard  design. 
Identification  of  the  design  certification 
applicant  is  necessary  to  implement  this 
appendix,  for  two  reasons.  First,  the 
implementation  of  10  CFR  52.63(c) 
depends  on  whether  an  applicant  for  a 
combined  license  (COL)  contracts  with 
the  design  certification  applicant  to 
provide  the  generic  DCD  and  supporting 
design  information.  If  the  COL  applicant 
does  not  use  the  design  certification 
applicant  to  provide  this  information, 
then  the  COL  applicant  must  meet  the 
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requirements  in  10  CFR  52.63(c).  Also, 
X.A.I  of  this  appendix  imposes  a 
requirement  on  the  design  certification 
applicant  to  maintain  the  generic  DCD 
throughout  the  time  period  in  which 
this  appendix  may  be  referenced. 

B.  Defmitioas 

The  terms  Tier  1.  Tier  2,  Tier  2',  and 
COL  action  items  (license  information) 
are  defined  in  this  appendix  because 
these  concepts  were  not  envisioned 
when  10  CFll  Part  52  was  developed. 
The  design  certification  applicants  and 
the  NRC  staff  used  these  terms  in 
implementing  the  two-tiered  rule 
strucfure  that  was  proposed  by  industry 
after  the  issuance  of  10  CFR  Part  52.  in 
addition,  during  consideration  of  the 
comments  received  on  the  proposed 
rule,  the  Commission  determined  that  it 
would  be  useful  to  distinguish  between 
the  "plant-specific  DCD"  and  the 
"generic  DCD,"  the  latter  of  which  is 
incorporated  by  reference  into  this 
appendix  and  remains  unaffected  by 
plant-specific  departiues.  This 
distinction  is  necessary  in  order  to 
clarify  the  obligations  of  applicants  and 
licensees  that  reference  this  appendix. 
Also,  the  technical  specifications  that 
are  located  in  Chapter  16  of  the  generic 
DCD  were  designated  as  "generic 
technical  specifications"  to  facilitate  the 
special  treatment  of  this  information  in 
the  final  rule  (refer  to  section  D.A.l  of 
this  SOC).  Therefore,  appropriate 
definitions  for  these  additional  terms 
are  included  in  the  final  rule. 

The  Tier  1  portion  of  the  design- 
related  information  ccmtained  in  the 
DCD  is  certified  by  this  appendix  and, 
therefore,  subject  to  the  special  backfit 
provisions  in  VIII.A  of  this  appendix. 
An  applicant  who  references  this 
appendix  is  required  to  incorporate  by 
reference  and  comply  with  Tier  1.  under 
m.B  and  IV.A.l  of  this  appendix.  This 
information  consists  of  an  introduction 
to  Tier  1,  the  design  descriptions  and 
corresponding  ITAAC  for  systems  and 
structures  of  the  design,  design  material 
applicable  to  multiple  systems  of  the 
design,  significant  interface 
requirements,  and  significant  site 
parameters  for  the  design.  The  design 
descriptions,  interface  requirements, 
and  site  parameters  in  Tier  1  were 
derived  entirely  from  Tier  2,  but  may  be 
more  general  than  the  Tier  2 
information.  The  NRC  staff's  evaluation 
of  the  Tier  1  information,  including  a 
description  of  how  this  information  was 
developed  is  provided  in  Section  14.3  of 
the  FSER.  Changes  to  or  departiues  from 
the  Tier  1  information  must  comply 
with  VTn.A  of  this  appendix. 

The  Tier  1  design  descriptions  serve 
as  design  commitments  for  the  lifetime 


of  a  facility  referencing  the  design 
certification.  The  ITAAC  verify  that  the 
as-built  lacilify  conforms  with  the 
approved  design  and  applicable 
regulations.  In  accordance  with  10  CFR 
52.103(g),  the  Commission  must  find 
that  the  acceptance  criteria  in  the 
ITAAC  are  met  before  operation.  After 
the  Commission  has  made  the  finHing 
required  by  10  CFR  52.103(g).  the 
ITAAC  do  not  constitute  regulatory 
requirements  for  licensees  or  for 
renewal  of  the  COL.  However, 
subsequent  modifications  to  the  facility 
must  comply  with  the  design 
descriptions  in  the  plant-specific  DCD 
unless  changes  are  made  in  accordance 
with  the  change  process  in  Section  Vm 
of  this  appemUx.  The  Tier  1  interface 
requirements  are  the  most  significant  of 
the  interface  requirements  for  systems 
that  are  wholly  or  partially  outside  the 
scof>e  of  the  standard  design,  which 
were  submitted  in  response  to  10  CFR 
52.47(aMl)(vii)  and  must  be  met  by  the 
site-specific  design  features  of  a  facility 
that  references  the  design  certification. 
The  Tier  1  site  parameters  are  the  most 
significant  site  parameters,  which  were 
submitted  in  response  to  10  CFR 
52.47(a)(l)(iii).  An  application  that 
references  this  appendix  must 
demonstrate  that  the  site  parameters 
(both  Tier  1  and  Tier  2)  are  met  at  the 
proposed  site  (refer  to  discussion  in 
in.DofthisSOC). 

Tier  2  is  the  portion  of  the  design- 
related  information  contained  in  the 
DCD  that  is  approved  by  this  appendix 
but  is  not  certified.  Tier  2  information 
is  subject  to  the  backfit  provisions  in 
Vin.B  of  this  appendix.  Tier  2  includes 
the  information  required  by  10  CFR 
52.47.  with  the  exertion  of  generic 
technical  specifications  and  conceptual 
design  information,  and  supporting 
information  on  the  inspections,  tests, 
and  analyses  that  will  be  performed  to 
demonstrate  that  the  acceptance  criteria 
in  the  ITAAC  have  been  met  As  with 
Tier  1 .  IILB  and  IV  A.1  of  this  appendix 
require  an  applicant  who  references  this 
appendix  to  incorporate  Tier  2  by 
reference  and  to  comply  with  Tier  2 
(except  for  the  COL  action  items  and 
conceptual  design  information).  The 
definition  of  Tier  2  makes  clear  that  Tier 
2  information  has  been  determined  by 
the  Conunission.  by  virtue  of  its 
inclusion  in  this  appendix  and  its 
designation  as  Tier  2  information,  to  be 
an  approved  ("sufficient")  method  for 
meeting  Tier  1  requirements.  However, 
there  may  be  other  acceptable  ways  of 
compljring  with  Tier  1.  The  appropriate 
criteria  for  departing  frt>m  Tier  2 
information  are  set  forth  in  Section  Vm 
of  this  appendix.  Departures  from  Tier 


2  do  not  negate  the  requirement  in 
Section  III.B  to  reference  Tier  2.  NEI 
requested  the  Commission,  in  its 
comments  dated  July  23. 1996.  to 
include  several  statements  on 
compliance  with  Tier  2  in  the 
definitions  of  Tier  1  and  Tier  2.  The 
Commission  determined  that  inclusion 
of  those  statements  in  the  Tier  2 
definition  was  appropriate,  but  to  also 
include  them  in  the  Tier  1  definition 
would  be  lumecessarily  redundant. 

Certain  Tier  2  information  has  been 
designated  in  the  generic  DCD  with 
brackets  and  italicized  text  as  "Tier  2*" 
information  and,  as  discussed  in  greater 
detail  in  the  section-by-section 
explanation  for  Section  VUI,  a  plant- 
specific  departure  from  Tier  2* 
information  requires  prior  NRC 
approval.  However,  the  Tier  2* 
designation  expires  for  some  of  this 
information  when  the  fiacilify  first 
achieves  full  power  after  the  finding 
required  by  10  CFR  52.103(g).  The 
process  for  changing  Tier  2* 
information  and  the  time  at  which  its 
status  as  Tier  2*  expires  is  set  forth  in 
VIII.B.6  of  this  appendix. 

A  definition  of  comhined  license 
(COU  action  items"  (COL  license 
information)  has  been  added  to  clarify 
that  COL  applicants  are  required  to 
address  these  matters  in  their  license 
application,  but  the  COL  action  items 
are  not  the  only  acceptable  set  of 
information.  An  applicant  may  depart 
from  or  omit  these  items,  provided  that 
the  departure  or  omission  is  identified 
and  justified  in  the  FSAR.  After 
issuance  of  a  construction  permit  or 
COL,  these  items  are  not  requirements 
for  the  licensee  unless  such  items  are 
restated  in  its  FSAR. 

In  developing  the  proposed  design 
certification  rule,  the  Commission 
contemplated  that  there  would  be  both 
generic  (mastn)  DCDs  maintained  by 
the  NRC  and  the  design  certification 
applicant,  as  well  as  individual  plant- 
specific  £)CDb.  maintained  by  each 
applicant  and  licensee  who  references 
this  design  certification  rule.  The 
generic  DCDs  (identical  to  each  other) 
wotdd  reflect  generic  changes  to  the 
version  of  the  DCD  apjHtived  in  this 
design  certification  rulemaking.  The 
generic  changes  would  occur  as  the 
residt  of  generic  rulemaking  by  the 
Commission  (subject  to  the  change 
criteria  in  Section  Vm  of  this  appendix). 
In  addition,  the  Commission  underatood 
that  each  applicant  and  licensee 
referencing  this  Appendix  would  be 
required  to  submit  and  maintain  a  plant- 
specific  DCD.  This  plant-specific  DCD 
would  contain  (not  just  incorporate  by 
reference)  the  information  in  the  generic 
DCD.  The  plant-specific  DCD  would  be 


updated  as  necessary  to  reflect  the 
generic  changes  to  the  E)CD  that  the 
Commission  may  adopt  through 
rulemaking,  any  plant-specific 
departures  bovx  the  generic  EXZD  that 
the  Commission  imposed  on  the 
licensee  by  order,  and  any  plant-specific 
departures  that  the  licensee  chose  to 
make  in  accordance  with  the  relevant 
processes  in  Section  Vm  of  this 
appendix.  Thus,  the  plant-specific  DCD 
would  function  akin  to  an  updated  Final 
Safety  Analysis  Report,  in  the  since  that 
it  would  provide  the  most  complete  and 
accurate  information  on  a  plant's 
licensing  basis  for  that  part  of  the  plant 
within  the  scope  of  this  appendix. 
However,  the  proposed  rule  defined 
only  the  concept  of  the  "master"  DCD. 
The  Commission  continues  to  believe 
that  there  should  be  both  a  generic  DCD 
and  plant-specific  DCDs.  To  clarify  this 
matter,  the  proposed  rule's  definition  of 
DCD  has  been  redesignated  as  the 
"generic  DCD,"  a  new  definition  of 
"plant-specific  DCD"  has  been  added, 
and  conforming  changes  have  been 
made  to  the  remainder  of  the  rule. 
Further  information  on  exemptions  or 
departures  bora  information  in  the  DCD 
is  provided  in  section  m.H  below.  The 
Final  Safefy  Analysis  Report  (FSAR) 
that  is  required  by  §  52.79(b)  will 
consist  of  the  plant-specific  DCD.  the 
site-specific  portion  of  the  FSAR.  and 
the  plant-specific  technical 
specifications. 

During  the  resolution  of  comments  on 
the  final  rules  in  SECY-96-077,  the 
Commission  decided  to  treat  the 
technical  specifications  in  Chapter  16  of 
the  DCD  as  a  special  category  of 
information  and  to  designate  them  as 
generic  technical  specifications  (refer  to 
n.A.l  of  SOC).  A  COL  applicant  must 
submit  plant-specific  technical 
specifications  that  consist  of  the  generic 
technical  specifications,  which  may  be 
modified  under  Section  Vin.C  of  this 
appendix,  and  the  remaining  plant- 
specific  information  needed  to  complete 
the  technical  specifications,  including 
bracketed  values. 

C.  Scope  and  Contents 

The  purpose  of  Section  III  of  this 
appendix  is  to  describe  and  define  the 
scope  and  contents  of  this  design 
certification  and  to  set  forth  how 
documentation  discrepancies  or 
inconsistencies  are  to  be  resolved. 
Paragraph  A  is  the  required  statement  of 
the  Office  of  the  Federal  Register  (OFR) 
for  approval  of  the  incorporation  by 
reference  of  Tier  1.  Tier  2,  and  the 
generic  technical  specifications  into  this 
appendix  and  paragraph  B  requires  COL 
applicants  and  licensees  to  comply  with 
the  requirements  6f  this  appendix.  The 


legal  effect  of  incorporation  by  reference 
is  that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly-issued 
regulation,  has  the  force  and  effect  of 
law.  Tier  1  and  Tier  2  information,  as 
well  as  the  generic  technical 
specifications  have  been  combined  into 
a  single  document,  called  the  generic 
design  control  dociunent  (DCD).  in 
order  to  effectively  control  this 
information  and  facilitate  its 
incorporation  by  reference  into  the  rule. 
The  generic  DCD  was  prepared  to  meet 
the  requirements  of  the  OFR  for 
incorporation  by  reference  (1  CFR  Part 
51).  One  of  the  requirements  of  OFR  for 
incorporation  by  reference  is  that  the 
design  certification  applicant  must 
make  the  DCD  available  upon  request 
after  the  final  rule  becomes  effective. 
The  applicant  requested  the  National 
Technical  Information  Service  (NTIS)  to 
distribute  the  generic  DCD  for  them. 
Therefore,  paragraph  A  states  that 
copies  of  the  DCD  can  be  obtained  from 
NTIS,  5285  Port  Royal  Road. 
Springfield.  VA  22161.  The  NTIS  order 
numbers  for  paper  or  CD-ROM  copies  of 
the  ABWR  DCD  are  PB97-147847  or 
PB97-502090,  respectively. 

The  generic  DCD  (master  copy)  for- 
tius design  certification  will  be  archived 
at  NRC's  central  file  with  a  matching 
copy  at  OFR.  Copies  of  the  up-to-date 
DCD  will  also  be  available  at  the  NRC's 
Public  Document  Room.  Questions 
concerning  the  accuracy  of  information 
in  an  application  that  references  this 
appendix  will  be  resolved  by  checking 
the  generic  DCD  in  NRC's  central  file.  If 
a  generic  change  (rulemaking)  is  made 
to  the  DCD  pursuant  to  the  d^ange 
process  in  Section  Vm  of  this  appendix, 
then  at  the  completion  of  the 
rulemaking  the  NRC  will  request 
approval  of  the  Director.  OFR  for  the 
changed  incorporation  by  reference  and 
change  its  copies  of  the  generic  DCD 
and  notify  the  OFR  and  the  design 
certification  applicant  to  change  their 
copies.  The  Conunission  is  requiring 
that  the  design  certification  applicant 
nT<iintain  an  up-to-date  copy  under 
X.A.I  of  this  appendix  because  it  is 
likely  that  most  applicants  intending  to 
reference  the  stan(Lud  design  will 
obtain  the  generic  DCD  from  the  design 
certification  applicant.  Plant-specific 
changes  to  and  departiues  fivm  the 
generic  DCD  will  be  maintained  by  the 
applicant  or  licensee  that  references  this 
appendix  in  a  plant-specific  DCD,  under 
X.A.2  of  this  appendix. 

In  addition  to  requiring  compliance 
with  this  appMidix.  paragraph  B 
clarifies  that  the  conceptual  design 
information  and  the  "Technical  Support 
Dociunent  for  the  ABWR"  are  not 


considered  to  be  part  of  this  appendix. 
The  conceptual  design  information  is 
for  those  portions  of  the  plant  that  are    ' 
outside  the  scope  of  the  standard  design 
and  are  intermingled  throughout  Tier  2. 
As  provided  by  10  CFR  52.47(a)(l)(ix), 
these  conceptual  designs  are  not  part  of 
this  appendix  and,  therefore,  are  not 
applicable  to  an  application  that 
references  this  appendix.  Therefore,  the 
applicant  does  not  need  to  conform  with 
the  conceptual  design  information  that 
was  provided  by  the  design  certification 
applicant.  The  conceptual  design 
information,  which  consists  of  site- 
specific  design  features,  was  required  to 
fecilitate  the  design  certification  review. 
Conceptual  design  information  is 
neither  Tier  1  nor  Tier  2.  The 
introduction  to  Tier  2  identifies  the 
location  of  the  conceptual  design 
information.  The  Tec^mical  Support 
Document  provides  GE's  evaluation  of 
various  design  alternatives  to  prevent 
and  mitigate  severe  accidents,  and  does 
not  constitute  design  requirements.  The 
Commission's  assessment  of  this 
information  is  discussed  in  section  IV  of 
this  SOC  on  environmental  impacts. 
Paragraph  B  also  states  that  the  cross 
references  from  certain  locations  in  Tier 
2  of  the  DCD  to  portions  of  the 
probabilistic  risk  assessment  (PRA)  in 
the  ABWR  Standard  Safety  Analysis 
Report  (SSAR)  do  not  incorporate  the 
PRA  into  Tier  2.  These  cross  references 
were  included  to  clarify  the  format  of 
the  DCD.  The  detailed  methodology  and 
quantitative  portions  of  the  design- 
specific  probabilistic  risk  assessment 
(PRA),  as  required  by  10  CFR 
52.47(a)(l)(v).  were  not  included  in  the 
DCD.  as  requested  by  NEI  and  the 
applicant  for  design  certification.  The 
NRC  agreed  with  the  request  to  delete 
this  information  because  conformance 
with  the  deleted  portions  of  the  PRA  is 
not  necessary.  Also,  the  NRC's  position 
is  predicated  in  part  upon  NEI's 
acceptance,  in  conceptual  form,  of  a 
futiue  generic  rulemaking  that  will 
require  a  COL  applicant  or  licensee  to 
have  a  plant-specific  PRA  that  updates 
and  supersedes  the  design-specific  PRA 
supporting  this  rulemaking  and 
mwipt^jn  it  throughout  the  operational 
life  of  the  facility.  Cross  references  from 
Tier  2  to  the  proprietary  and  safeguards 
information  in  the  ABWR  SSAR  do 
incorporate  that  information  into  Tier  2 
(refer  to  discussion  on  secondary 
references). 

Paragraphs  C  and  D  set  forth  the 
manner  in  which  potential  conflicts  are 
to  be  resolved.  Paragraph  C  establishes 
the  Tier  1  description  in  the  DCD  as 
controlling  in  the  event  of  an 
inconsistency  between  the  Tier  1  and 


25818  Federal  Register  /  Vol.  62.  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol  62,  No.  91  /  Monday.  May  12.  1997  /  Rules  and  Regulations  25819 


25818  Federal  Register  /  Vol.  62.  No.  91  /  Monday,  May  12.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol  62.  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations  25819 


Tier  2  information  in  the  DCD. 
Paragraph  D  establishes  the  generic  DCD 
as  the  controlling  document  in  the  event 
of  an  inconsistency  between  the  DCD 
and  either  the  application  for 
certification  of  the  standard  design, 
referred  to  as  the  Standard  Safety 
Analysis  Report,  or  the  final  safety 
evaluation  report  for  the  certified  design 
and  its  supplement. 

Paragraph  E  makes  it  clear  that  design 
activities  that  are  wholly  outside  the 
scope  of  this  design  certification  may  be 
performed  using  site-specific  design 
parameters,  provided  the  design 
activities  do  not  afiiect  Tier  1  or  Tier  2, 
or  conflict  with  the  interface 
requirements  in  the  DCD.  This  provision 
applies  to  site-specific  portions  of  the 
plant,  such  as  the  service  water  intake 
structiire.  NEI  requested  insertion  of  this 
clarification  into  the  final  rule  (refer  to 
its  comments  on  the  Tier  1  definition 
dated  July  23, 1996).  Because  this 
statement  is  not  a  definition,  the 
Commission  decided  that  the 
appropriate  location  is  in  Section  in  of 
the  final  rule. 

D.  Additional  Requirements  and 
Restrictions 

Section  rv  of  this  appendix  sets  forth 
additional  requirements  and  restrictions 
imposed  upon  an  applicant  who 
references  this  appendix  Paragraph 
IV.A  sets  forth  the  information 
requirements  for  these  applicants.  This 
appendix  distinguishes  between 
information  and/or  documents  which 
must  actually  be  included  in  the 
application  or  the  DCD,  versus  those 
which  may  be  incorporated  by  reference 
(i.e.,  referenced  in  the  application  as  if 
the  information  or  documents  were 
actually  included  in  the  application), 
thereby  reducing  the  physical  bulk  of 
the  application.  Any  incorporation  by 
reference  in  the  application  should  hie 
clear  and  should  specify  the  tide,  date, 
edition,  or  version  of  a  document,  and 
the  page  number(s)  and  table(s) 
containing  the  relevant  information  to 
be  incorporated  by  reference. 

Paragraph  A.1  requires  an  applicant 
who  references  this  appendix  to 
incorporate  by  reference  this  appendix 
in  its  application.  The  legal  e^ct  of 
such  incorporation  by  reference  is  that 
this  appendix  is  legally  binding  on  the 
applicant  or  licensee.  Paragraph  A.2.a  is 
intended  to  make  clear  that  the  initial 
application  must  include  a  plant- 
specific  DCD.  This  assures,  among  other 
things,  that  the  applicant  commits  to 
complying  with  die  DCD.  This 
paragraph  also  requires  the  plant- 
specific  DCD  to  use  the  same  format  as 
the  generic  DCD  and  to  reflect  the 
applicant's  proposed  departures  and 


exemptions  from  the  generic  DCD  as  of 
the  time  of  submission  of  the 
application.  The  Commission  expects 
that  the  plant-specific  DCD  will  become 
the  plant's  final  safety  analysis  report 
(FSAR),  by  including  within  its  pages,  at 
the  appropriate  points,  information  such 
as  site-specific  information  for  the 
portions  of  the  plant  outside  the  scope 
of  the  referenced  design,  including 
related  ITAAC.  and  other  matters 
required  to  be  included  in  an  FSAR  by 
10  CFR  50.34.  Integration  of  Uie  plant- 
specific  DCD  and  remaining  site-specific 
information  into  the  plant's  FSAR,  will 
resiUt  in  an  application  that  is  easier  to 
use  and  should  minimiyj*  "duplicate 
dociunentation"  and  the  attendant 
possibility  for  confusion  (refer  to 
sections  II.C.3  and  m.J  of  this  SOC). 
Paragraph  A.2.a  is  also  intended  to 
make  clear  that  the  initial  application 
must  include  the  reports  on  departures 
and  exemptions  as  of  the  time  of 
submission  of  the  application. 

Paragraph  A.2.b  requires  that  the 
application  include  the  reports  required 
by  paragraph  X.B  of  this  appendix  for 
exemptions  and  departures  proposed  by 
the  applicant  as  of  the  date  of 
submission  of  its  application.  Paragraph 
A.2.C  requires  submission  of  plant- 
specific  technical  specifications  for  the 
plant  that  consists  of  the  generic 
technical  specifications  from  Chapter  16 
of  the  DCD,  with  any  changes  made 
under  Section  Vm.C  of  this  appendix, 
and  the  technical  specifications  for  the 
site-specific  portions  of  the  plant  that 
are  either  partially  or  wholly  outside  the 
scope  of  this  design  certification,  such 
as  the  ultimate  hmt  sink.  The  applicant 
must  also  provide  the  plant-specific 
information  designated  in  the  generic 
technical  specifications,  such  as 
bracketed  values.  Paragraph  A.2.d 
makes  it  clear  that  the  applicant  must 
provide  information  demonstrating  that 
the  proposed  site  falls  within  the  site 
parameters  for  this  appendix  and  that 
the  plant-specific  design  complies  mth 
the  interfece  requirements,  as  required 
by  10  CFR  52.79(b). 

If  the  proposed  site  has  a 
characteristic  that  exceeds  one  or  more 
of  the  site  parameters  in  the  DCD,  then 
the  proposed  site  is  unacceptable  for 
this  design  unless  the  applicant  seeks  an 
exemption  under  Section  Vm  of  this 
appendix  and  justifies  why  the  certified 
design  should  be  found  acceptable  on 
the  proposed  site.  Paragraph  A.2.e 
requires  submission  of  information 
addressing  COL  Action  Items,  which  are 
identified  in  the  generic  DCD  as  COL 
License  Information,  in  the  application. 
The  COL  Action  Items  (COL  License 
Information)  identify  matters  that  need 
to  be  addressed  by  an  applicant  that 


references  this  appendix,  as  required  by 
Subpart  C  of  10  CFR  Part  52.  An 
applicant  may  depart  from  or  omit  these 
items,  provided  that  the  departure  or 
omission  is  identified  and  justified  in  its 
application  (FSAR).  Paragraph  A.2.f 
requires  that  the  application  include  the 
information  required  by  10  CFR  52.47(a) 
that  is  not  within  the  scope  of  this  rule, 
such  as  generic  issues  that  must  be 
addressed  by  an  applicant  that 
references  this  rule.  Paragraph  A.3 
requires  the  applicant  to  physically 
include,  not  sinq>ly  reference,  the 
proprietary  and  safeguards  information 
referenced  in  the  U.S.  ABWR  DCD,  or  its 
equivalent,  to  assure  that  the  applicant 
has  actual  notice  of  these  requirements. 

Paragraph  FV.B  reserves  to  the 
Commission  the  right  to  determine  in 
what  maimer  this  design  certification 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  10  CFR  Part  50.  This 
determination  may  occur  in  the  context 
of  a  subsequent  rulemaking  modifying 
10  CFR  Part  52  or  Uus  design 
certification  rule,  or  on  a  case-by-case 
basis  in  the  context  of  a  specific 
application  for  a  Part  50  construction 
permit  or  operating  license.  This 
provision  was  necessary  because  the 
evolutionary  design  certifications  were 
not  implemented  in  the  manner  that 
was  originally  envisioned  at  the  time 
that  Part  52  was  created.  The 
Commission's  concern  is  with  the 
manner  in  which  ITAAC  were 
developed  and  the  lack  of  experience 
%vith  design  certifications  in  license 
proceedings  (refer  to  section  II.B.9  of 
this  SOC).  Therefore,  it  is  appropriate 
for  the  final  rule  to  have  some 
uncertainty  regarding  the  manner  in 
which  this  appendix  could  be 
referenced  in  a  Part  50  licensing 
proceeding. 

E.  Applicable  Regulations 

The  piupose  of  Section  V  of  this 
appendix  is  to  specify  the  regulations 
that  were  applicable  and  in  effect  at  the 
time  that  this  design  certification  was 
approved.  These  regulations  consist  of 
the  technically  relevant  regulations 
idenlified  in  paragraph  A.  except  for  the 
regtdations  in  paragraph  B  that  are  not 
applicable  to  this  certified  design. 

Paragraph  A  identifies  the  regulations 
in  10  CFR  Parts  20, 50.  73.  and  100  dutt 
are  applicable  to  the  U.S.  ABWR  design. 
After  the  NRC  staff  completed  its  FSER 
for  the  U.S.  ABWR  design  (July  1994). 
the  Commission  amended  several 
existing  regulations  and  adopted  several 
new  regulations  in  those  Parts  of  Tide 
10  of  the  Code  of  Federal  Regulations. 
The  Commission  has  reviewed  these 
regulations  to  determine  if  they  are 


applicable  to  this  design  and,  if  so,  to 
determine  if  the  design  meets  these 
regulations.  The  Commission  finds  that 
the  U.S.  ABWR  design  either  meets  the 
requirements  of  these  regulations  or  that 
these  regulations  are  not  applicable  to 
the  design,  as  discussed  below.  The 
Commission's  determination  of  the 
applicable  regulations  was  made  as  of 
the  date  specified  in  paragraph  V.A  of 
this  appendix.  The  specified  date  is  the 
date  that  this  appendix  was  approved  by 
the  Commission  and  signed  by  the 
Secretary  of  the  Commission. 

10  CFR  Part  73,  Protection  Against 
Malevolent  Use  of  Vehicles  at  Nuclear 
Power  Plants  (59  FR  38889;  August  1, 
1994) 

The  objective  of  this  regulation  is  to 
modify  the  design  basis  threat  for 
radiological  sabotage  to  include  use  of  a 
land  vehicle  by  adversaries  for 
transporting  personnel  and  their  hand- 
carried  equipment  to  the  proximity  of 
vital  areas  and  to  include  a  land  vehicle 
bomb.  This  regulation  also  requires 
reactor  licensees  to  install  vehicle 
control  measures,  including  vehicle 
barrier  systems,  to  protect  against  the 
malevolent  use  of  a  land  vehicle.  The 
Commission  has  determined  that  this 
regulation  will  be  addressed  in  the  COL 
applicant's  site-specific  seciirity  plan. 
Therefore,  no  additional  actions  are 
required  for  this  design. 

10  CFR  19  and  20,  Radiation  Protection 
Requirements:  Amended  Definitions 
and  Criteria  (60  FR  36038;  July  13, 1995) 

The  objective  of  this  regulation  is  to 
revise  the  radiation  protection  training 
requirement  so  that  it  applies  to  workers 
who  are  likely  to  receive,  in  a  year,  an 
occupational  dose  in  excess  of  100 
mrem  (1  mSv);  revise  the  definition  of 
the  "Member  of  the  public"  to  include 
anyone  who  is  not  a  worker  receiving  an 
occupational  dose;  revise  the  definition 
of  "Occupational  Dose"  to  delete 
reference  to  location  so  that  the 
occupational  dose  limit  applies  only  to 
workers  whose  assigned  duties  involve 
exposure  to  radiation  and  not  to 
members  of  the  public;  revise  the 
definition  of  the  "Public  Dose"  to  apply 
to  doses  received  by  members  of  the 
public  from  material  released  by  a 
licensee  or  from  any  other  source  of 
radiation  under  control  of  the  licensee; 
assure  that  prior  dose  is  determined  for 
anyone  subject  to  the  monitoring 
requirements  in  10  CFR  Part  20,  or  in 
other  words,  anyone  likely  to  receive,  in 
a  year,  10  percent  of  the  annual 
occupational  dose  limit;  and  retain  a 
requirement  that  known  overexposed 
individuals  receive  copies  of  any  reports 
of  the  exposure  that  are  required  to  be 


submitted  to  the  NRC.  The  Commission 
has  determined  that  these  requirements 
will  be  addressed  in  the  COL  applicant's 
operational  radiation  protection 
program.  Therefore,  no  additional 
actions  are  reqiiired  for  this  design. 

10  CFR  50,  Technical  Specifications  (60 
FR  36953;  July  19. 1995) 

The  objective  of  this  revised 
regulation  is  to  codify  criteria  for 
determining  the  content  of  technical 
specification  (TS).  The  four  criteria  were 
first  adopted  and  discussed  in  detail  in 
the  Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (58  FR  39132;  July  22, 
1993).  The  Conunission  has  determined 
that  diese  requirements  will  be 
addressed  in  the  COL  applicant's 
technical  specifications.  Therefore,  no 
additional  actions  are  required  for  this 
design. 

10  CFR  73,  Changes  to  Nuclear  Power 
Plant  Seouity  Requirements  Associated 
WitB  Contaiiunent  Access  Control  (60 
FR  46497;  September  7, 1995) 

The  objective  of  this  revised 
regulation  is  to  delete  certain  security 
requirements  for  controlling  the  access 
of  personnel  and  materials  into  reactor 
containment  during  periods  of  high 
traffic  such  as  refueling  and  major 
maintenance.  This  action  relieves 
nuclear  power  plant  licensees  of 
requirement  to  separately  control  access 
to  reactor  containments  during  these 
periods.  The  Commission  has 
determined  that  this  regulation  will  be 
addressed  in  the  COL  applicant's  site- 
specific  security  plan.  Therefore,  no 
additional  actions  are  required  for  this 
design. 

10  CFR  Part  50.  Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors  (60  FR  49495; 
September  26, 1995) 

The  objective  of  this  revised 
regulation  is  to  provide  a  performance- 
bi^ed  option  for  leakage-rate  testing  of 
containments  of  light-wrater-cooled 
nuclear  power  plants.  This 
performance-based  option,  option  B  to 
Appendix  J.  is  available  for  voluntary 
adoption  fay  licensees  in  lieu  of 
compliance  with  the  prescriptive 
requirements  contained  in  the  current 
regulation.  Appendix  J  includes  two 
options,  A  and  B,  either  of  which  can  be 
chosen  for  meeting  the  requirements  of 
this  appendix.  The  Conunission  has 
determined  that  option  B  to  Appendix 
J  has  no  impact  on  die  U.S.  ABWR 
design  because  GE  elected  to  comply 
with  option  A. 


10  CFR  Parts  50,  70,  and  72,  Physical 
Security  Plan  Format  (60  FR  53507; 
October  16, 1995) 

The  objective  of  this  revised 
regulation  is  to  eliminate  the 
requirement  for  applicants  for  power 
reactor.  Category  I  fuel  cycle,  and  spent 
fuel  storage  licenses  to  submit  physical 
securify  plans  in  two  parts.  This  action 
is  necessary  to  allow  for  a  quicker  and 
more  efficient  review  of  the  physical 
securify  plans.  The  Commission  has 
determined  that  this  revised  regulation 
will  be  addressed  in  the  COL  applicant's 
site-specific  securify  plan.  Therefore,  no 
additional  action  is  required  for  this 
design. 

10  CFR  Part  50,  Fracture  Toughness 
Requirements  for  Light  Water  Reactor 
Pressure  Vessels  (60  FR  65456; 
December  19, 1995) 

The  objective  of  this  revised 
regulation  is  to  clarify  several  items 
related  to  fracture  toughness 
requirements  for  reactor  pressure 
vessels  (RPV).  This  regulation  clarifies 
the  pressurized  thermial  shock  (PTS) 
requirements,  makes  changes  to  the 
fractures  toughness  requirements  and 
the  reactor  vessel  material  surveillance 
program  requirements,  and  provides 
new  requirements  for  thermal  annealing 
of  a  reactor  pressure  vessel.  The 
Commission  has  determined  that  10 
CFR  50.61  only  applies  to  pressurized 
water  reactors  for  which  an  operating 
license  has  been  issued.  Likewise,  10 
CFR  50.66  applies  only  to  those  light- 
water  reactors  where  neutron  radiation 
has  reduced  the  fracture  toughness  of 
the  reactor  vessel  materials.  Because  the 
U.S.  ABWR  design  is  not  a  pressurized 
water  reactor  and  has  not  been  licensed, 
neither  §§  50.61  nor  50.66  apply  to  this 
design  or  to  applicants  referencing  this 
appendix. 

10  CFR  Parts  21,  50,  52,  54,  and  100, 
Reactor  Site  Criteria  Including  Seismic 
and  Earthquake  Engineering  Criteria  for 
Nuclear  Power  Plante  (61  FR  65157; 
December  11, 1996) 

The  objective  of  this  regulation  is  to 
update  the  criteria  used  in  decisions 
regarding  power  reactor  siting, 
including  geologic,  seismic,  and 
earthquake  engineering  considerations 
for  future  nuclear  power  plants.  Two 
sections  of  this  regulation  apply  to 
applications  for  design  certification. 
With  r^ard  to  the  revised  design  basis 
accident  radiation  dose  acceptance 
criteria  in  10  CFR  50.34,  the 
Commission  has  determined  that  the 
ABWR  design  meets  the  new  dose 
criteria,  based  on  the  NRC  staffs 
radiological  consequence  analyses, 


25820  Federal  Register  /  Vol.  62.  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulations         25821 


25820  Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  62.  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulations         25821 


provided  that  the  site  parameters  are  not 
revised.  With  regard  to  the  revised 
earthquake  engineering  criteria  for 
nuclear  power  plants  in  Appendix  S  to 
10  CFR  Part  50,  the  Commission  has 
determined  that  the  ABWR  design  meets 
the  new  single  earthquake  design 
requirements  based  on  the  NRC  staffs 
evaluation  in  NUREG-1503.  Therefore, 
the  Commission  has  determined  that  the 
ABWR  design  meets  the  applicable 
requirements  of  this  new  regulation. 

10  CFR  Parts  20  and  35.  Criteria  for  the 
Release  of  Individuals  Administered 
Radioactive  Material  (62  FR  4120; 
January  29, 1997) 

The  objective  of  this  revised 
regulation  is  to  specifically  state  that  the 
limitation  on  dose  to  individual 
members  of  the  public  in  10  CFR  Part 
20  does  not  include  doses  received  by 
individuals  exposed  to  patients  who 
were  administered  radioactive  materials 
and  released  under  the  new  criteria  in 
10  CFR  Part  35.  This  revision  to  Part  20 
is  not  applicable  to  the  design  or 
operation  of  nuclear  power  plants  and, 
therefore,  does  not  affect  the  safety 
findings  for  this  design. 

In  paragraph  V.B  of  this  appendix,  the 
Commission  identified  the  regulations 
that  do  not  apply  to  the  U.S.  ABWR 
design.  The  Commission  has 
determined  that  the  U.S.  ABWR  design 
should  be  exempt  firom  portions  of  10 
CFR  50.34(f),  as  described  in  the  FSER 
(NUREG-1503)  and  summarized  below: 

(1)  Paragraph  (f)(2)(iv)  of  10  CFR 
50.34 — Separate  Plant  Safety  Parameter 
Display  Console 

10  CFR  50.34(f)(2)(iv)  requires  that  an 
application  provide  a  plant  safety 
parameter  display  console  that  will 
display  to  operators  a  minimum  set  of 
parameters  defining  the  safiety  status  of 
the  plant,  be  capable  of  displaying  a  full 
range  of  important  plant  parameters  and 
data  trends  on  demand,  and  be  capable 
of  indicating  when  process  limits  are 
being  approached  or  exceeded. 

The  purpose  of  the  requirement  for  a 
safiBty  parameter  display  system  (SPDS), 
as  stated  in  NUREG-0737,  "Clarification 
of  TMI  Action  Plan  Requirements," 
Supplement  1,  is  to  "*  *  *  provide  a 
concise  display  of  critical  plant 
variables  to  the  control  room  operators 
to  aid  them  in  rapidly  and  reliably 
determining  the  safety  status  of  the 
plant  *  *  *  and  in  assessing  whether 
abnormal  conditions  warrant  corrective 
action  by  operators  to  avoid  a  degraded 
core." 

GE  committed  to  meet  the  intent  of 
this  requirement.  However,  the 
functions  of  the  SPDS  will  be  integrated 
into  the  control  room  design  rather  than 


on  a  separate  "console."  CE  has  made 
the  following  commitments  in  the 
generic  DCD: 

•  Section  18.2(6)  states  that  the 
functions  of  the  SPDS  will  be  integrated 
into  the  design.    Section  18.4.2.1(14) 
states  that  the  SPDS  function  will  be 
part  of  the  plant  simimary  information 
which  is  continuously  displayed  on  the 
fixed-position  displays  on  the  large 
display  panel, 

•  Section  18.4.2.8  states  that  the 
information  presented  in  the  fixed- 
position  displays  includes  the  critical 
plant  parameter  information,  and 

•  Section  18.4.2.11  describes  the 
SPDS  for  the  ABWR  and  states  that  the 
displays  of  critical  plant  variables 
sufficient  to  provide  information  to 
plant  operators  about  the  following 
critical  safiety  functions  are 
continuously  displayed  on  the  large 
display  panel  as  an  integral  part  of  the 
fixed- position  displays: 

(a)  Reactivity  control, 

(b)  Reactor  core  cooling  and  heat 
removal  from  the  primary  system,   • 

(c)  Reactor  coolant  system  integrity,  d) 
Radioactivity  control,  and 

(e)  Contaiimient  conditions. 

In  view  of  the  above,  the  Commission 
has  determined  that  an  exemption  firom 
the  requirement  for  an  SPDS  "console" 
is  justified  based  upon  (1)  the 
description  in  the  generic  DCD  of  the 
intent  to  incorporate  the  SPDS  function 
as  part  of  the  plant  status  summary 
information  which  is  continuously 
displayed  on  the  fixed-position  displays 
on  the  large  display  panel;  and  (2)  a 
separate  "console"  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
SPDS  rule  which  is  to  display  to 
operators  a  minimum  set  of  parameters 
defining  the  safiety  status  of  the  plant. 
Therefore,  the  Commission  concludes 
that  an  exemption  bom.  10  CFR 
50.34(f)(2)(iv)  is  justified  by  the  special 
circumstances  set  forth  in  10  CFR 
50.12(a)(2)(u). 

(2)  Paragraph  (fK2)(viii)  of  10  CFR 
50.34 — Post-Accident  Sampling  for 
Boron.  Chloride,  and  Dissolved  Gases 

In  SECY-93-087,  the  NRC  staff 
recommended  that  the  Commission 
approve  its  position  that  for 
evolutionary  and  passive  ALWRs  of 
boiling  water  reactor  design  there  would 
be  no  need  for  the  post-accident 
sampling  system  (PASS)  to  analyze 
dissolved  gases  in  accordance  with  the 
requirements  of  10  CFR  50.34(f)(2)(viii) 
and  Item  in.B.3  of  NUREG-0737.  In  its 
April  2, 1993,  SRM,  the  Commission 
approved  the  recommendation  to 
exempt  the  PASS  for  the  evolutionary 
and  passive  ALWRs  of  boiling  water 
reactor  design  from  analyzing  dissolved 


gases  in  accordance  with  the 
requirements  of  10  CFR  50.34(f)(2)(viii) 
and  Item  III.B.3  of  NUREG-0737.  In 
SECY-93-087,  the  NRC  staff  also 
recommended  that  the  Commission 
approve  the  deviation  from  the 
requirements  of  Item  II.B.3  of  NUREG- 
0737  with  regard  to  the  requirements  for 
sampling  reactor  coolant  for  boron 
concentration  and  activity 
measurements  using  the  PASS  in 
evolutionary  and  passive  ALWRs.  The 
modified  requirement  would  require  the 
capability  to  take  boron  concentration 
samples  and  activity  measurements  8 
hours  and  24  hours,  respectively, 
following  the  accident.  In  its  April  2, 
1993,  SRM,  the  Commission  approved 
the  reconunendation  to  require  the 
capability  to  take  boron  concentration 
samples  and  activities  measurements  8 
hours  and  24  hoiuv,  respectively, 
following  the  accident. 

The  U.S.  ABWR  design  will  have 
PASS  which  meets  the  requirements  of 
10  CFR  50.34(f)(2)(viii)  and  Item  n.B.3 
of  NUREG-0737  with  the  modifications 
described  in  SECY-93-087.  The  system 
will  have  the  capability  to  sample  and 
analyze  for  activity  in  the  reactor 
coolant  and  containment  atmosphere  24 
hours  following  the  accident  This 
information  is  needed  for  evaluating  the 
conditioiks  of  the  core  and  will  be 
provided  during  the  accident 
management  phase  by  the  containment 
high-range  area  monitor,  the 
contaiiunent  hydrogen  monitor  and  the 
reactor  vessel  water  level  indicator.  The 
need  for  PASS  activity  measurements 
will  arise  only  during  the  accident 
recovery  phase  and  therefore,  24  hours 
sampling  time  is  adequate.  PASS  will 
also  be  able  to  determine  boron 
concentration  in  the  reactor  coolant  It 
will  be  capable  of  making  this 
determination  %vithin  8  hours  following 
the  accident  Knowledge  of  the 
concentration  of  boron  is  required  for 
providing  insights  for  accident 
mitigation  measures,  hnmediately  after 
the  accident  this  information  will  be 
obtained  by  the  neutron  flux  monitoring 
instrumentation  which  is  designed  to 
comply  with  the  criteria  of  RG  1.97,  and 
which  has  fully  qualified  redundant 
channels  capable  of  monitoring  flux 
over  the  full  power  range.  Boron 
concentration  measurements  therefore 
will  not  be  required  for  the  first  8  hours 
after  the  accident 

For  the  U.S.  ABWR,  whenever  core 
uncovering  is  suspected,  the  reactor 
vessel  is  depressurized  to  approximately 
the  pressure  within  the  wetwell  and  the 
drywell  which  resiUts  in  partial  release 
of  the  dissolved  gases.  Under  these 
conditions,  pressurized  samples  would 
not  yield  meaningful  data.  Ilierefore. 


application  of  the  regulation  in  this 
particular  drciunstanoe  would  not  serve 
the  underlying  purpose  of  the  rule. 
During  accidents  when  the  reactor 
vessel  has  not  beep  depressurized  (such 
as  when  a  small  amount  of  cladding 
damage  has  occurred),  reactor  coolant 
samples  can  be  obtained  by  the  process 
sampling  system. 

With  regard  to  the  need  for  chloride 
analysis,  determination  of  chlcmde 
concentrations  is  of  a  secondary 
importanoe  because  it  is  needed  only  for 
determining  the  likelihood  of 
accelerated  primary  system  corrosion 
which  is  a  slow-occurring  phenomenon. 
Chloride  analyses  can  be  performed  on 
the  samples  taken  by  the  process 
sampling  system.  In  this  case,  the 
intmded  purpose  of  the  rule  can  be 
achieved  without  the  need  for  the  PASS 
to  have  chloride  sampling  capabilities. 

Accordii^y,  the  Commission  has 
determined  that  special  circumstances 
required  by  10  CFR  50.12(2)(ii)  exist  for 
the  U.S.  ABWR  in  that  the  regulation 
would  not  serve  the  imderlying  purpose 
of  the  rule  in  one  circumstance  and  is 
not  necessary  in  the  other  drcumstance 
because  the  intent  of  rule  could  be  met 
with  alternate  design  requirements 
proposed  by  the  applicant.  On  this 
basis,  the  Commission  concludes  that 
the  exemption  from  analyzing  dissolved 
gases  and  chlorides  in  the  reactor 
coolant  sample  is  justified. 

(3)  Paragraph  (f)(3)(iv)  of  10  CFR 
50.34 — Dedicated  Containment 
Penetration 

Paragraph  (3)(iv)  of  10  CFR  50.34(f) 
requires  one  or  more  dedicated 
containment  [lenetrations.  equivalent  in 
size  to  a  single  .91  m  (3  ft)  diameter 
opening,  in  order  not  to  preclude  future 
installation  of  systems  to  prevent 
containment  failure  such  as  a  filtered 
vented  containment  syst«n.  This 
requirement  is  intended  to  ensure 
provision  of  a  containment  vent  design 
feature  with  sufficient  safiaty  margin 
well  ahead  of  a  need  that  may  be 
perceived  in  the  future  to  mitigate  the 
consequences  of  a  severe  accident 
situation.  The  NRC  staff's  evaluation  of 
ABWR  conipliance  with  the 
requirement  is  limited  to  the  effective 
penetration  size  for  venting  provided  in 
the  U.S.  ABWR  primary  containment 


The  NRC  staff  found  that  the  size  of 
the  primary  containment  penetration 
that  could  be  used  during  a  severe 
accident  for  venting  the  containment 
was  smaller  than  the  specific  size 
identified  in  the  previous  paragraph. 
However,  in  the  generic  DCD  (Section 
19A.2.44),  CE  states  that  the 
containment  overpressure  protection 


system  (COPS)  precludes  the  need  for  a 
dedicated  penetration  equivalent  in  size 
to  a  single  0.91-m  (3-ft)  diameter 
opening.  The  COPS  is  part  of  the 
atmospheric  control  system  and  is 
discu^ed  in  DCD  Section  6.2.5.6.  The 
OOPS  consists  of  two  200-inm  (8-in.) 
diameter  rupture  disks  mounted  in 
series  in  a  250-mm  (10-in.)  line  and  is 
sized  to  allow  35  kg/sec  (15.86  Ibm/sec) 
of  steam  flow  at  the  opming  pressure  of 

6.3  Iqg/cm^g  (90  psig),  whi(£ 
correspon<k  to  an  energy  flow  of  about 

2.4  percent  of  rated  power.  The  DCD 
states  that  the  COPS  is  capable  of 
keeping  containment  pressures  below 
ASME  Service  Level  C  limits  for  an 
anticipated  transient  without  scram 
(ATWS)  event  with  failure  of  the 
standby  liquid  control  system  (SLCS) 
and  containment  heat  removal  systems. 

Although  the  dianieter  of  the  OCM>S 
pathway  is  only  200  mm  (8  in.),  the 
NRC  staff  determined  that  this 
exception  from  the  requirement  of  a 
0.91-m  (3-fl)  diameter  opening  is 
acceptable  because:  (1)  The  limiting 
diameter  of  the  COPS  pathway  is 
adequate  to  pamit  the  needed  vent 
relief  path,  and  (2)  a  need  for  venting 
capability  beyond  that  provided  by  the 
OOPS  has  not  been  identified.  The 
Commission  has  determined  that  CE's 
approach  adequately  addresses  the 
requirements  of  this  TMI  item  for  the 
ABWR  design.  Therefore,  an  exemption 
in  accordance  with  10  CFR 
50.12(a)(2)(ii)  is  justified  because  the 
OOPS  providBS  sufficient  venting 
capability  to  preclude  the  need  for  a 
0.91  m  (3-ft)  diameter  equivalent 
dedicated  containment  penetration. 

Paragraph  (b)(3)  of  10  CFR  50.49— 
Environmental  Qualification  of  Post- 
Acddent  Monitoring  Equipment 

In  the  generic  DCD.  GE  stated  that  the 
design  of  the  information  systems 
important  to  safety  will  be  in 
conformance  with  the  guidelines  of 
Regulatory  Guide  (RG)  1.97. 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Esvinms  Conditions  During 
and  Following  an  Accident,"  Revision 
3.  The  footnote  for  §  50.49(b)(3) 
references  Revision  2  of  RG  1.97  for 
selection  of  the  types  of  post-accident 
monitoring  equipment  As  a  result,  the 
proposed  design  certification  rule 
provided  an  exemption  to  this 
requirement  In  section  Cl  of  its 
commoits.  dated  August  4, 1995,  ABB- 
CE  stated  that  it  did  not  believe  that  an 
exemption  from  paragraph  (b)(3)  of  10 
CFR  50.49  is  needed  or  required.  Jhe 
CommissicMi  agrees  with  ABB-CE's 
assertion  that  Revision  2  of  RG  1.97  is 
identified  in  footnote  4  of  10  CFR  50.49 


and  should  not  be  viewed  as  binding  in 
this  instance.  Therefore,  the 
Commission  has  determined  that  there 
is  no  need  for  an  exemption  from 
paragraph  (b)(3)  of  10  CFR  50.49  and 
has  removed  it  from  V.B  of  this 
appendix. 

F.  Issue  Resolution 

The  purpose  of  Section  VI  of  this 
appenmx  is  to  identify  the  scope  of 
issues  that  are  resolved  by  the 
Commission  in  this  rulemaking  and; 
therefore,  are  "matters  resolved"  within 
the  meaning  and  intent  of  10  CFR 
52.63(a)(4).  The  section  is  divided  into 
five  parts:  (A)  The  Commission's  safety 
findings  in  adopting  this  appendix,  (B) 
the  scope  and  nature  of  issues  which  are 
resolved  by  this  rulemaking.  (C)  issues 
which  are  not  resolved  by  this 
rulemaking,  (D)  the  backfit  restrictions 
applicable  to  the  Commission  with 
respect  to  this  appendix,  and  (E) 
availability  of  secondary  references. 
Paragraph  A  describes  in  general 
terms  ue  nature  of  the  Commission's 
findings,  and  makes  the  finding 
required  by  10  CFR  52.54  for  the 
Commission's  approval  of  this  final 
design  certification  rule.  Furthermore, 
paragraph  A  explicitly  states  the 
Commission's  determination  that  this 
design  provides  adequate  protection  to 
the  public  health  and  safety. 

Paragraph  B  sets  forth  the  scope  of 
issues  which  may  not  be  challenged  as 
a  matter  of  right  in  subsequent 
proceedings.  The  introductmy  jrtirase  of 
paragraph  B  clarifies  that  issue 
resolution  as  described  in  the  remainder 
of  the  paragraph  extends  to  the 
delineated  NRC  proceedings  refnendng 
this  appendix.  The  remaining  portion  of 
paragraph  B  describes  the  general 
categories  of  information  for  whidi 
there  is  issue  resolution. 
'     Specifically,  paragraph  B.l  provides 
that  all  nuclear  safety  issues  arising 
from  the  Atomic  Energy  Act  of  1954.  as 
amended,  that  are  associated  with  the 
infonnation  in  the  NRC  staff's  FSER 
(NUREG-1503)  and  Supplement  No.  1, 
the  Tier  1  and  Tier  2  infonnation.  and 
the  rulemaking  record  fcv  this  appendix 
are  resolved  within  the  meaning  of 
§  52.63(a)(4).  These  issues  include  the 
infiormation  referenced  in  the  DCD  that 
are  requirements  (i.e.,  "secondary 
refnrmces").  as  well  as  all  issues  arising 
from  proprietary  and  safeguards 
information  which  are  intended  to  be 
requirements.  Paragraph  B.2  provides 
for  issue  preclusion  of  proprietary  and 
saf^uards  infcmnatiaa.  As  disciused  in 
section  IIA.1  of  this  SOC.  the  inclusion 
of  proprietary  and  safeguards 
information  within  the  scope  of  issues 
resolved  within  the  meaning  of 
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§  52.63(a)(4)  represents  a  change  firom 
the  Commission's  intent  during  the 
proposed  rule.  Paragraphs  B.3,  B.4,  B.5, 
and  B.6  clarify  that  approved  changes  to 
and  departxires  from  the  DCD  which  are 
accomplished  in  compliance  with  the 
relevant  procedures  and  criteria  in 
Section  Vm  of  this  appendix  continue 
to  be  matters  resolved  in  connection 
with  this  rulemaldng  (refer  to  the 
discussion  in  section  II.  A.  1  of  this  SOC). 
Paragraph  B.7  provides  that,  for  those 
plants  located  on  sites  whose  site 
parameters  do  not  exceed  those 
assumed  in  Revision  1  of  the  Technical 
Support  Dociunent  (December  1994),  all 
issues  with  respect  to  severe  accident 
mitigation  design  alternatives 
(SAMDAs)  arising  under  the  National 
Environmental  Policy  Act  of  1969 
associated  with  the  information  in  the 
Environmental  Assessment  for  this 
design  and  the  information  regarding 
SAMDAs  in  Revision  1  of  the 
applicant's  Technical  Support^ 
Ekicument  (December  1994)  are  also 
resolved  within  the  meaning  and  intent 
of  §  52.63(a)(4).  Refer  to  the  discussion 
in  section  II.A.1  of  this  SOC  regarding 
finality  of  SAMDAs  in  the  event  an 
exemption  from  a  site  parameter  is 
granted.  The  exemption  applicant  has 
the  initial  burden  of  demonstrating  that 
the  original  SAMDA  analysis  still 
applies  to  the  actual  site  parameters  but, 
if  the  exemption  is  approved,  requests 
for  litigation  at  the  COL  stage  must  meet 
the  requirements  of  §  2.714  and  present 
sufficient  information  to  create  a 
genuine  controversy  in  order  to  obtain 
a  hearing  on  the  site  parameter 
exemption. 

Paragraph  C  reserves  the  right  of  the 
Commission  to  impose  operational 
requirements  on  applicants  that 
reference  this  appendix.  This  provision 
reflects  the  fact  that  operational 
requirements,  including  technical 
specifications,  were  not  completely  or 
comprehensively  reviewed  at  the  design 
certification  stage.  Therefore,  the  special 
beckfit  provisions  of  §  52.63  do  not 
apply  to  operational  requirements. 
However,  all  design  changes  would  be 
restricted  by  the  appropriate  provision 
in  Section  vm  of  tl:ds  appencUx  (refer  to 
section  nLH  of  this  SOC).  Although  the 
information  in  the  DCD  that  is  related  to 
operational  requirements  was  necessary 
to  support  the  NRC  staff's  safety  review 
of  this  design,  the  review  of  this 
information  was  not  sufficient  to 
conclude  that  the  operational 
requirements  are  fully  resolved  and 
ready  to  be  assigned  finality  under 
§52.63.  As  a  result,  if  the  NRC  wanted 
to  change  a  temperature  limit  on  the 
ABWR  suppression  pool  and  that 


operational  change  required  a 
consequential  change  to  an  ABWR 
design  feature,  then  the  temperature 
limit  backfit  would  be  restricted  by 
§  52.63.  However,  changes  to  other 
operational  issues,  such  as  in-service 
testing  and  in-service  Inspection 
programs,  post- fuel  load  verification 
activities,  and  shutdown  risk  that  do  not 
require  a  design  change  would  not  be 
restricted  by  §  52.63. 

Paragraph  C  allows  the  NRC  to 
impose  future  operational  requirements 
(distinct  firom  design  matters)  on 
applicants  who  reference  this  design 
certification.  Also,  license  conditions 
for  portions  of  the  plant  within  the 
scope  of  this  design  certification,  e.g. 
start-up  and  power  ascension  testing, 
are  not  restricted  by  §  52.63.  The 
requirement  to  perform  these  testing 
programs  is  contained  in  Tier  1 
information.  However,  ITAAC  cannot  be 
specified  for  these  subjects  because  the 
matters  to  be  addressed  in  these  license 
conditions  cannot  be  verified  prior  to 
fuel  load  and  operation,  when  the 
ITAAC  are  satisfied.  Therefore,  another 
regulatory  vehicle  is  necessary  to  ensure 
that  licensees  comply  with  the  matters 
contained  in  the  license  conditions. 
License  conditions  for  these  areas 
cannot  be  developed  now  because  this 
requires  the  type  of  detailed  design 
information  that  will  be  developed  after 
design  certification.  In  the  absence  of 
detailed  design  information  to  evaluate 
the  need  for  and  develop  specific  post- 
fuel  load  verifications  for  these  matters, 
the  Commission  is  reserving  the  right  to 
impose  license  conditions  by  nde  for 
post-fuel  load  verification  activities  for 
portions  of  the  plant  within  the  scope  of 
this  design  certification. 

Paragraph  D  reiterates  the  restrictions 
(contained  in  10  CFR  52.63  and  Section 
vm  of  this  appendix)  placed  upon  the 
Commission  when  ordering  generic  or 
plant-specific  modifications,  changes  or 
additions  to  structures,  systems  or 
components,  design  features,  design 
criteria,  and  ITAAC  (VI.D.3  addresses 
ITAAC)  within  the  scope  of  the  certified 
design.  Although  the  Comdiission  does 
not  believe  that  this  language  is 
necessary,  the  Commission  has  included 
this  language  to  provide  a  concise 
statement  of  the  scope  and  finality  of 
this  rule  in  response  to  comments  firom 
NEI. 

Paragraph  E  provides  the  procedure 
for  an  interested  member  of  the  public 
to  obtain  access  to  proprietary  and 
safeguards  information  for  the  U.S. 
ABWR  design,  in  order  to  request  and 
participate  in  proceedings  identified  in 
VI.B  of  this  appendix,  viz..  proceedings 
involving  licenses  and  applications 
which  reference  this  appendix.  As  set 


forth  in  p>aragraph  E,  access  must  first  be 
sought  from  the  design  certification 
applicant.  If  GE  Nuclear  Energy  refuses 
to  provide  the  information,  the  person 
seeking  access  shall  request  access  firom 
the  Commission  or  the  presiding  officer, 
as  applicable.  Access  to  the  proprietary 
and  safeguards  information  may  be 
ordered  by  the  Commission,  but  must  be 
subject  to  an  appropriate  non-disclosure 
agreement 

G.  Duration  of  this  Appendix 

The  purpose  of  Section  VII  of  this 
appendix  is  in  part  to  specify  the  time 
period  diuing  which  this  design 
certification  may  be  referenced  by  an 
applicant  for  a  combined  license, 
pursuant  to  10  CFR  52.55.  This  section 
also  states  that  the  design  certification 
remains  valid  for  an  applicant  or 
licensee  that  references  the  design 
certification  until  the  application  is 
withdrawn  or  the  license  expires. 
Therefore,  if  an  application  references 
this  design  certification  during  the  15- 
year  period,  then  the  design  certification 
continues  in  effect  until  the  application 
is  withdrawn  or  the  license  issued  on 
that  application  expires.  Also,  the 
design  certification  continues  in  effiect 
for  the  referencing  license  if  the  license 
is  renewed.  The  Commission  intends  for 
this  appendix  to  remain  valid  for  the  life 
of  the  plant  that  references  the  design 
certification  to  achieve  the  benefits  of 
standardization  and  licensing  stability. 
This  means  that  changes  to  or  plant- 
specific  departures  from  information  in 
the  plant-specific  DCD  must  be  made 
pursuant  to  the  change  processes  in 
Section  vm  of  this  appendix  for  the  life 
of  the  plant. 

In  its  comments,  dated  August  3, 
1995,  GE  noted  that  the  proposed  design 
certification  rule  for  the  U.S.  ABWR 
design  indicated  that  the  duration  was 
for  a  period  of  15  years  firom  May  8, 
1995.  which  is  inconsistent  with  the 
provisions  of  10  CFR  Part  52.  The  date-^ 
of  May  8, 1995,  was  inserted  into  the 
proposed  rule  as  a  result  of  an 
administrative  error  by  the  Office  of  the 
Federal  Register.  The  duration  in  the 
final  rule  is  for  a  period  of  1 5  years  from 
the  date  of  effiactiveness  of  the  final  rule, 
which  is  in  accordance  with  10  CFR 
Part  52. 

H.  Processes  for  Changes  and 
Departures 

The  purpose  of  Section  Vm  of  this 
appendix  is  to  set  forth  the  processes  for 
generic  changes  to  or  plant-specific 
departures  (including  exemptions)  from 
the  DCD.  The  Commission  adopted  this 
restrictive  change  process  in  order  to 
achieve  a  mora  stable  licensing  process 
for  applicants  and  licensees  that 


reference  this  design  certification  rule. 
Section  vm  is  divided  into  three 
paragraphs,  which  correspond  to  Tier  1, 
Tier  2,  and  Operational  requirements. 
The  language  of  Section  Vm 
distinguishes  between  generic  changes 
to  the  DCD  versus  plant-specific 
departures  from  the  DCD.  Generic 
changes  must  be  accomplished  by 
rulemaking  because  the  intended 
subject  of  the  change  is  the  design 
certification  nde  itself,  as  is 
contemplated  by  10  CFR  52.63(a)(1). 
Consistent  with  10  CFR  52.63(a)(2).  any 
generic  ndemaking  changes  are 
applicable  to  all  plants,  absent 
circumstances  which  render  the  change 
("modification"  in  the  language  of 
§  52.63(a)(2))  "technically  irrelevant" 
By  contrast,  plant-specffic  departiues 
could  be  either  a  Commission-issued 
order  to  one  or  more  applicants  or 
licensees;  or  an  applicant  or  licensee- 
initiated  departure  applicable  only  to 
that  applicant's  or  licensee's  plant(s), 
i.e.,  a  §  50.59-like  departure  or  an 
exemption. 

Because  these  plant-specific 
departures  will  result  in  a  DCD  that  is 
unique  for  that  plant.  Section  X  of  this 
appendix  requires  an  applicant  or 
licensee  to  maintain  a  plant-specific 
DCD.  For  piuposes  of  brevity,  this 
discussion  refers  to  both  generic 
changes  and  plant-specific  departures  as 
"change  processes." 

Both  Section  vm  of  this  appendix  and 
this  SOC  refer  to  an  "exemption"  from 
one  or  more  requirements  of  this 
appendix  and  the  criteria  for  granting  an 
exemption.  The  Commission  cautions 
that  where  the  exemption  involves  an 
underlying  substantive  requirement 
(applicable  regulation),  then  the 
applicant  or  licensee  requesting  the 
exemption  must  also  show  that  an 
exemption  firom  the  underlying 
applicable  requirement  meets  the 
criteria  of  10  CFR  50.12. 

Tier  1 

The  change  processes  for  Tier  1 
information  are  covered  in  paragraph 
Vm.A.  Generic  changes  to  "Tier  1  are 
accomplished  by  ndemaking  that 
amends  the  generic  DCD  and  are 
governed  by  the  standards  in  10  CFR 
52.63(aHl).  This  provision  provides  that 
the  Commission  may  not  modify, 
change,  rescind,  or  impose  new 
requirements  by  rulemaking  except 
where  necessary  either  to  bring  the 
certification  into  compliance  with  the 
Commission's  r^ulations  applicable 
and  in  efifect  at  the  time  of  approval  of 
the  design  certification  or  to  ensure 
adequate  protection  of  the  public  health 
and  safety  or  common  deCnue  and 
security.  The  rulemakings  must  include 


an  opportunity  for  hearing  with  respect 
to  the  proposed  change,  as  required  by 
10  CFR  52.63(a)(1),  and  the  Commission 
expects  such  hearings  to  be  conducted 
in  accordance  with  10  CFR  Part  2. 
Subpart  H.  Departures  firom  Tier  1  may 
occur  in  two  ways:  (1)  The  Commission 
may  order  a  licensee  to  depart  from  Tier 
1,  as  provided  in  paragraph  A.3;  or  (2) 
an  applicant  or  licensee  may  request  an 
exemption  from  Tier  1 ,  as  provided  in 
paragraph  A.4.  If  the  Commission  seeks 
to  order  a  licensee  to  depart  from  Tier 
1,  paragraph  A.3  requires  that  the 
Commission  find  both  that  the 
departure  is  necessary  for  adequate 
protection  or  for  compliance,  and  that 
special  circumstances  are  present 
Paragraph  A.4  provides  that  exemptions 
from  Tier  1  requested  by  an  applicant  or 
licensee  are  governed  by  the 
requirements  of  10  CFR  52.63(b)(1)  and 
52.97(b),  which  provide  an  opportunity 
for  a  hearing.  In  addition,  the 
Conunission  will  not  grant  requests  for 
exemptions  that  may  result  in  a 
significant  decrease  in  the  level  of  safety 
otherwise  provided  by  the  design  (refer 
to  discussion  in  ILA.3  of  this  SOC). 

Tier  2 

The  change  processes  for  the  three 
different  categories  of  Tier  2 
information,  viz..  Tier  2,  Tier  2  *,  and 
Tier  2  *  with  a  time  of  expiration  are  set 
forth  in  paragraph  Vm.B.  The  change 
process  for  Tier  2  has  the  same  elements 
as  the  Tier  1  change  process,  but  some 
of  the  standards  for  plant-specific  orders 
and  exemptions  are  diSarent  The 
Commission  also  adopted  a  "%  50.59- 
like"  change  process  in  accordance  with 
its  SRMs  on  SECY-90-377  and  SECY- 
92-287A. 

The  process  for  generic  Tior  2  changes 
(including  changes  to  Tier  2  *  and  Tier 
2  *  with  a  time  of  expiration)  tracks  the 
process  fOT  generic  Tier  1  changes.  As 
set  forth  in  paragraph  B.l.  generic  Tier 
2  changes  are  accomplished  by 
rulemaking  amending  the  generic  DCD. 
and  are  governed  by  the  standards  in  10 
CFR  S2.63(aXl).  This  provision  provides 
dut  the  Commission  may  not  modify, 
change,  rescnnd  or  impose  new 
requirements  by  rulemaking  except 
where  necessary  either  to  bring  the 
cotification  into  compliance  %nth  the 
Commission's  regulations  applicable 
and  in  effect  at  the  time  of  approval  of 
the  design  certification  or  to  assure 
adequate  protecticni  of  the  public  health 
and  safety  or  common  defnise  and 
security.  If  a  generic  change  is  made  to 
Tier  2  *  information,  then  the  category 
and  axpiraticHi.  if  necessary,  of  the  new 
information  would  also  be  determined 
in  the  rulemaking  and  the  appropriate 


change  process  for  that  new  information 
would  apply  (refer  to  ILA.2  of  this  SOC). 

Departures  from  Tier  2  may  occur  in 
five  ways:  (1)  the  Commission  may 
order  a  plant-specific  departure,  as  set 
forth  in  paragraph  B.3:  (2)  an  applicant 
or  licensee  may  request  an  exemption 
from  a  Tier  2  requirement  as  set  forth  in 
paragraph  B.4;  (3)  a  licensee  may  make 
a  departure  without  prior  NRC  approval 
in  accordance  with  paragraph  B.5  [the 
"§  50.59-like"  process);  (4)  die  licensee 
may  request  NRC  approved  for  proposed 
departures  which  do  not  meet  the 
requirements  in  paragraph  B.5  as 
provided  in  paragraph  B.5.d;  and  (5)  the 
licensee  may  request  NRC  approval  for 
a  departure  bom  Tier  2  *  information,  in 
accordance  with  paragraph  B.6. 

Similar  to  Commission-ordered  Tier  1 
departures  and  generic  Tier  2  changes, 
Commission-ordered  Tier  2  departures 
cannot  be  imposed  except  where 
necessary  either  to  bring  the 
certification  into  compliance  with  the 
Commission's  regulations  applicable 
and  in  effect  at  the  time  of  approval  of 
the  design  certification  or  to  ensure 
adequate  protection  of  the  public  health 
and  safety  or  common  defense  and 
security,  as  set  forth  in  paragraph  B.3. 
However,  the  special  circiunstances  for 
the  Commission-ordered  Tier  2 
departiues  do  not  have  to  outweigh  any 
decrease  in  safety  that  may  residt  from 
the  reduction  in  standardization  caused 
by  the  plant-specific  order,  as  required 
by  10  CFR  52.63(a)(3).  The  Commission 
determined  that  it  was  not  necessary  to 
impose  an  additional  limitetion  similar 
to  that  imposed  on  Tier  1  departiires  by 
10  CFR  52.63(a)(3)  and  (b)(1).  This  type 
of  additional  limitetion  for 
standardization  would  imnecessarily 
restrict  the  flexibility  of  applicants  and 
licensees  with  respect  to  Tier  2.  which 
by  its  natiue  is  not  as  safety  significant 
as  Tier  1. 

An  applicant  or  licensee  nuy  request 
an  exen^ition  firom  Tier  2  information  as 
set  forth  in  paragraph  B.4.  The  applicant 
or  licrasee  must  demonstrate  that  the 
exonption  complies  with  one  of  the  ~ 
special  circumstances  in  10  CFR 
50.12(a).  In  addition,  the  Commission 
will  not  grant  requests  for  exemptions 
that  may  result  in  a  significant  decrease 
in  the  level  of  safety  otherwise  provided 
by  the  design  (refn  to  discussion  in 
ILA.3  of  this  SOC).  However,  die  special 
circumstances  for  the  exemption  do  not 
have  to  outweigh  any  decrease  in  safety 
that  may  result  from  the  reduction  in 
standardization  caused  by  the 
exemption.  If  the  exemption  is 
reque«ted  by  an  applicant  for  a  license, 
the  exemption  is  sulqect  to  litigation  in 
the  same  nunniw  as  other  issues  in  the 
license  hearing,  consistent  with  10  CFR 
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52.63(b)(1).  If  the  exemption  is 
requested  by  a  licensee,  then  the 
exemption  is  subject  to  litigation  in  the 
same  manner  as  a  license  amendment. 

Paragraph  B.5  allows  an  applicant  or 
licensee  to  depart  from  Tier  2 
information,  without  prior  NRC 
approval,  if  the  proposed  departure  does 
not  involve  a  change  to  or  departure 
from  Tier  1  or  Tier  2  *  information, 
technical  specifications,  or  involves  an 
unreviewed  safety  question  (USQ)  as 
defined  in  B.5.b  and  B.S.c  of  this 
paragraph.  The  technical  specifications 
refsired  to  in  B.S.a  and  B.S.b  of  this 
paragraph  are  the  technical 
specifications  in  Chapter  16  of  the 
generic  DCD,  including  bases,  for 
departures  made  prior  to  issuance  of  the 
COL.  After  issuance  of  the  COL,  the 
plant-specific  technical  specifications 
are  controlling  luider  paragraph  B.5 
(refer  to  discussion  in  D.A.l  of  this  SOC 
on  Finality  for  Technical 
Specifications).  The  bases  for  the  plant- 
specific  technical  specifications  will  be 
controlled  by  the  bases  control 
procedures  for  the  plant-specific 
technical  specifications  (analogous  to 
the  bases  control  provision  in  the 
Improved  Standard  Technical 
Specifications).  The  definition  of  a  USQ 
in  paragraph  B.S.b  is  similar  to  the 
definition  in  10  CFR  50.59  and  it 
applies  to  all  information  in  Tier  2 
except  for  the  information  that  resolves 
the  severe  accident  issues.  The  process 
for  evaluating  proposed  tests  or 
experiments  not  described  in  Tier  2  will 
be  incorporated  into  the  change  process 
for  the  portion  of  the  design  that  is 
outside  the  scope  of  this  design 
certification.  Although  paragraph  B.5 
does  not  specifically  state,  the 
Commission  has  determined  that 
departures  must  also  comply  with  all 
applicable  regulations  unless  an 
exemption  or  other  relief  is  obtained. 

The  Commission  believes  that  it  is 
important  to  preserve  and  maintain  the 
resolution  of  severe  accident  issues  just 
like  all  other  safety  issues  that  were 
resolved  during  the  design  certification 
review  (refer  to  SRM  on  SECY-90-377). 
However,  because  of  the  increased 
uncertainty  in  severe  accident  issue 
resolutions,  the  Commission  has 
adopted  separate  criteria  in  B.S.c  for 
determining  whether  a  departure  from 
information  that  resolves  severe 
accident  issues  constitutes  a  USQ.  For 
purposes  of  applying  the  special  criteria 
in  B.5.C,  severe  accident  resolutions  are 
limited  to  design  features  when  the 
intended  function  of  the  design  feature 
is  relied  upon  to  resolve  postulated 
accidents  where  the  reactor  core  has 
melted  and  exited  the  reactor  vessel  and 
the  containment  is  being  challenged 


(refer  to  discussion  in  II.A.2  of  this 
SOC).  These  design  features  are 
identified  in  Section  19.11  of  the 
System  80+  DCD  and  Section  19E  of  the 
ABWR  DCD,  but  may  be  described  in 
other  sections  of  the  DCD.  Therefore,  the 
location  of  design  information  in  the 
DCD  is  not  important  to  the  application 
of  this  special  procedure  for  severe 
accident  issues.  However,  the  special 
procedure  in  B.5.C  does  not  apply  to 
design  features  that  resolve  so-c£dled 
beyond  design  basis  accidents  or  other 
low  probability  events.  The  important 
aspect  of  this  special  procedure  is  that 
it  is  limited  solely  to  severe  accident 
design  features,  as  defined  above.  Some 
design  featiu«s  of  the  evolutionary 
designs  have  intended  functions  to  meet 
both  "design  basis"  requirements  and  to 
resolve  "severe  accidents."  If  these 
design  features  are  reviewed  under 
paragraph  VIII.B.5,  then  the  appropriate 
criteria  frtim  either  B.5.b  or  B.5.C  are 
selected  depending  upon  the  design 
function  being  changed. 

An  applicant  or  licensee  that  plans  to 
depart  from  Tier  2  information,  under 
VIII.B.5,  must  prepare  a  safety 
evaluation  which  provides  the  bases  for 
the  determination  that  the  proposed 
change  does  not  involve  an  unreviewed 
safety  question,  a  change  to  Tier  1  or 
Tier  2*  information,  or  a  change  to  the 
technical  specifications,  as  explained 
above.  In  order  to  achieve  the 
Commission's  goals  for  design 
certification,  the  evaluation  needs  to 
consider  all  of  the  matters  that  were 
resolved  in  the  DCD,  such  as  generic 
issue  resolutions  that  are  relevant  to  the 
proposed  departure.  The  benefits  of  the 
early  resolution  of  safety  issues  would 
be  lost  if  departiues  bom  the  DCD  were 
made  that  violated  these  resolutions 
without  appropriate  review.  The 
evaluation  of  the  relevant  matters  needs 
to  consider  the  proposed  departure  over 
the  fiill  range  of  power  operation  from 
startup  to  shutdown,  as  it  relates  to 
anticipated  operational  occurrences, 
transients,  design  basis  accidents,  and 
severe  accidents.  The  evaluation  must 
also  include  a  review  of  all  relevant 
secondary  references  from  the  DCD 
because  Tier  2  information  intended  to 
be  treated  as  requirements  is  contained 
in  the  secondary  references.  The 
evaluation  should  consider  the  tables  in 
Sections  14.3  and  19.8  of  \he  DCD  to 
ensure  that  the  proposed  change  does 
not  impact  Tier  1.  These  tables  contain 
various  cross-references  from  the  plant 
safety  analyses  in  Tier  2  to  the 
imp<»tant  parameters  that  were 
included  in  Tier  1.  Although  many 
issues  and  analyses  could  have  been 
cross-referenced,  the  listings  in  these 


tables  were  developed  only  for  key  plant 
safety  analyses  for  the  design.  GE 
provided  more  detailed  cross-references 
to  Tier  1  for  these  analyses  in  a  letter 
dated  March  31.  1994. 

If  a  proposed  departure  &t>m  Tier  2 
involves  a  change  to  or  departure  fit>m 
Tier  1  or  Tier  2*  information,  technical 
specifications,  or  otherwise  constitutes  a 
USQ,  then  the  applicant  or  licensee 
must  obtain  NRC  approval  through  the 
appropriate  process  set  forth  in  this 
appendix  before  implementing  the 
proposed  departure.  The  NRC  does  not 
endorse  NSAC-125,  "Guidelines  for  10 
CFR  50.59  Safety  Evaluations,"  for 
performing  safety  evaluations  required 
by  Vni.B.5  of  this  appendix.  However, 
the  NRC  %vill  work  with  industry,  if  it 
is  desired,  to  develop  an  appropriate 
guidance  dociunent  for  processing 
proposed  changes  under  VIII.B  of  this 
appendix. 

A  party  to  an  adjudicatory  proceeding 
(e.g.,  for  issuance  of  a  combined  license) 
who  believes  that  an  applicant  or 
licensee  has  not  complied  with  Vin.B.5 
when  departing  from  Tier  2  information, 
may  petition  to  admit  such  a  contention 
into  the  proceeding.  As  set  forth  in  B.S.f, 
the  {>etition  must  comply  with  the 
requirements  of  §  2.714(b)(2)  and  show 
that  the  departure  does  not  comply  with 
paragraph  B.5.  Any  other  party  may  file 
a  response  to  the  petition.  If  on  the  basis 
of  the  petition  and  any  responses,  the 
presiding  officer  in  the  proceeding 
determines  that  the  required  showing 
has  been  made,  the  matter  shall  be 
certified  to  the  Commission  for  its  final 
determination.  In  the  absence  of  a 
proceeding,  petitions  alleging  non- 
conformance with  paragraph  B.5 
requirements  applicable  to  Tier  2 
departures  will  be  treated  as  petitions 
for  enforcement  action  under  10  CFR 
2.206. 

Paragraph  B.6  provides  a  process  for 
departing  from  Tier  2*  information. 
This  provision  is  bifurcated  because  of 
the  expiration  of  some  Tier  2* 
information.  The  Commission 
determined  that  the  Tier  2*  designation 
should  expire  for  some  Tier  2* 
information  in  response  to  comments 
from  NEI  (refer  to  section  n.  A.2  of  this 
SOC).  Therefore,  certain  Tier  2* 
information  listed  in  B.6.C  is  no  longer 
designated  as  Tier  2*  information  after 
fiill  power  operation  is  first  achieved 
following  the  Commission  finding  in  10 
CFR  52.103(g).  Thereaftn.  that 
information  is  deemed  to  be  Tier  2 
information  that  is  subject  to  the 
departure  requirements  in  paragraph 
B.5.  By  contrast,  the  Tier  2*  information 
identified  in  B.6:b  retains  its  Tier  2* 
designation  throughout  the  dxuation  of 
the  Ucense,  including  any  period  of 


renewal.  Any  requests  for  departures 
from  Tier  2*  information  that  affect  Tier 

1  must  also  comply  with  the 
requirements  in  Vni.A  of  this  appendix. 

It  Tier  2*  information  is  changed  in  a 
generic  rulemaking,  the  designation  of 
the  new  information  (Tier  1,  2*,  or  2) 
would  also  be  determined  in  the 
rulemaking  and  the  appropriate  process 
for  future  changes  wotdd  apply.  If  a 
plant-specific  departure  is  inade  from 
Tier  2*  information,  then  the  new 
designation  would  apply  only  to  that 
plant.  If  an  applicant  who  references 
this  design  certification  makes  a 
departure  from  Tier  2*  information,  the 
new  information  is  subject  to  litigation 
in  the  same  manner  as  other  plant- 
specific  issues  in  the  licensing  hearing 
(refer  to  B.6.a).  If  a  licensee  makes  a 
departiue,  it  will  be  treated  as  a  license 
amendment  under  10  CFR  50.90  and  the 
finality  is  in  accordance  with  paragraph 
VI.B.5  of  this  appendix. 

Operational  Requirements 

The  change  process  for  technical 
specifications  and  other  operational 
requirements  is  set  forth  in  paragraph 
Vin.C.  This  change  process  has 
elements  similar  to  the  Tier  1  and  Tier 

2  change  process  in  paragraphs  VIILA 
and  Vm.B,  but  with  significantiy 
difiisrent  change  standards  (refer  to  the 
explanation  in  II.A.l  of  this  SOC).  The 
Commission  did  not  support  NEI's 
request  to  extend  the  special  backfit 
provisions  of  10  CFR  52.63  to  technical 
specifications  and  other  operational 
requirements  (refer  to  explanation  in 
m.F  of  tills  SOC).  Rather,  Uie 
Commission  decided  to  designate  a 
special  category  of  information, 
consisting  of  the  technical  specifications 
and  other  operational  requirements, 
with  its  own  change  process  in 
paragraph  Vm.C.  The  key  to  using  the 
change  processes  in  Section  Vm  is  to 
determine  if  the  proposed  change  or 
departure  requires  a  change  to  a  design 
feature  described  in  the  generic  DCD.  If 
a  design  change  is  required,  then  the 
appropriate  change  process  in  paragraph 
VnLA  or  VIII.B  applies.  However,  if  a 
proposed  change  to  the  technical 
specifications  or  other  operational 
requirements  does  not  require  a  change 
to  a  design  feature  in  the  generic  DCD, 
tlien  paragraph  Vin.C  applies.  The 
language  in  paragraph  Vni.C  also 
distinguishes  between  generic  and 
plant-specific  technical  specifications  to 
accoimt  for  the  different  treatment  and 
finality  accorded  technical 
specifications  before  and  after  a  license 
is  issued. 

The  process  in  Cl  for  making  generic 
changes  to  the  generic  technical 
specifications  in  Chaptnr  16  of  the  DCD 


or  other  operational  requirements  in  the 
generic  DCD  is  accomplished  by 
rulemaking  and  governed  by  the  backfit 
standards  in  10  CFR  50.109.  The 
determination  of  whether  the  generic 
technical  specifications  and  other 
operational  requirements  were 
completely  reviewed  and  approved  in 
the  design  certification  rulemaking  is 
based  upon  the  extent  to  which  an  NRC 
safety  conclusion  in  the  FSER  or  its 
supplement  is  being  modified  or 
changed.  If  it  cannot  be  determined  that 
the  technical  specification  or 
operational  requirement  was 
comprehensively  reviewed  and 
finalized  in  the  design  certification 
rulemaking,  then  there  is  no  backfit 
restriction  under  10  CFR  50.109  because 
no  prior  position  was  taken  on  this 
safety  matter.  Some  generic  technical 
specifications  contain  bracketed  values, 
which  clearly  indicate  that  the  NRC 
staff's  review  was  not  complete.  Generic 
changes  made  under  Vin.C.l  are 
applicable  to  all  applicants  or  licensees, 
unless  the  change  is  irrelevant  because 
of  a  plant-specific  departure  (refer  to 
Vin.C2). 

Plant-specific  departures  may  occur 
by  either  a  Commission  order  under 
Vin.C.3  or  an  applicant's  exemption 
request  under  VnLC.4.  The  basis  for 
determining  if  the  technical 
specification  or  operational  requirement 
was  completely  reviewed  and  approved 
is  the  same  as  for  Vm.Cl  above.  If  the 
technical  specification  or  operational 
requirement  was  comprehensively 
reviewed  and  finalized  in  the  design 
certification  rulemaking,  then  the 
Commission  must  demonstrate  that    , 
special  circumstances  are  present  before 
ordering  a  plant-specific  departure.  If 
not,  thenre  is  no  restriction  on  plant- 
specific  changes  to  the  technical 
specifications  or  operational 
requirements,  prior  to  issuance  of  a 
license,  provided  a  design  change  is  not 
required.  Although  the  generic  technical 
specifications  were  reviewed  by  the 
NRC  staff  to  fedlitate  the  design 
certification  review,  the  Commission 
intends  to  consider  the  lessons  learned 
from  subsequent  operating  experience 
during  its  licensing  review  of  the  plant- 
specific  technical  specifications.  The 
process  for  petitioning  to  intervene  on  a 
technical  specification  or  operational 
requirement  is  similar  to  other  issues  in 
a  licensing  hearing,  except  that  the 
petitioner  must  also  demonstrate  why 
special  circumstances  are  present  (refer 
to  Vffl.C5). 

Finally,  the  generic  technical 
specifications  will  have  no  further  efiisct 
on  the  plant-specific  technical 
specifications  after  the  issuance  of  a 
license  that  references  this  appendix 


(refer  to  sections  II.A.1  and  ILB.3  of  this 
SOC).  The  bases  for  the  generic 
technical  specifications  will  be 
controlled  by  the  change  process  in 
Section  Vm.C  of  this  appendix.  After  a 
license  is  issued,  the  bases  will  be 
controlled  by  the  bases  change 
provision  set  forth  in  the  administrative 
controls  section  of  the  plant-specific 
technical  specifications. 

/.  Inspections.  Tests.  Analyses,  and 
Acceptance  Criteria  (ITAAC) 

The  purpose  of  Section  DC  of  this 
appendix  is  to  set  forth  how  the  ITAAC 
in  Tier  1  of  this  design  certification  rule 
are  to  be  treated  in  a  license  proceeding. 
Paragraph  A  restates  the  responsibilities 
of  an  applicant  or  licensee  for 
performing  and  successfully  completing 
ITAAC.  and  notifying  the  NRC  of  such 
completion.  Paragraph  A.1  makes  it 
clear  that  an  applicant  may  proceed  at 
its  own  risk  witii  design  and 
procurement  activities  subject  to 
ITAAC,  and  that  a  licensee  may  proceed 
at  its  o%m  risk  with  design, 
procurement,  construction,  and 
preoperational  testing  activities  sul^ect 
to  an  ITAAC,  even  though  the  NRC  may 
not  have  found  that  any  particiilar 
ITAAC  has  been  successfully 
completed.  Paragraph  A.2  requires  the 
licensee  to  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses 
in  the  ITAAC  have  been  completed  and 
that  the  acceptance  criteria  have  been 
met 

Paragraphs  B.l  and  B.2  essentially 
reiterate  the  NRC's  responsibilities  with 
respect  to  ITAAC  as  set  forth  in  10  CFR 
52.99  and  52.103(g)  [refer  to  explanation 
in  section  II.C.1  of  this  SOC].  Finally, 
paragraph  B.3  states  that  ITAAC  do  not. 
by  virtue  of  their  inclusion  in  the  DCD, 
constitute  r^ulatory  requirements  after 
the  licensee  has  received  authorization 
to  load  fuel  or  for  renewal  of  the  license. 
However,  subsequent  modifications 
must  comply  with  the  design 
descriptions  in  the  EXZD  unless  the 
applicable  reqiiirements  in  10  CFR 
52.97  and  Section  Vm  of  this  appendix 
have  been  complied  writh.  As  discussed 
in  sections  II.B.9  and  III.D  of  this  SOC, 
the  Commission  will  defer  a 
determination  of  the  applicability  of 
ITAAC  and  their  effect  in  terms  of  issue 
resolution  in  10  CFR  Part  50  licensing 
proceedings  to  such  time  that  a  Part  50 
applicant  decides  to  reference  this 
appendix. 

/.  Records  and  Reporting 

The  purpose  of  Section  X  of  this 
appendix  is  to  set  forth  the  requirements 
for  maintaining  records  of  changes  to 
and  departures  from  the  generic  DCD, 
which  are  to  be  reflected  in  the  plant- 
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specific  DCD.  Section  X  also  sets  forth 
the  requirements  for  submitting  reports 
(including  updates  to  the  plant-specific 
DCD)  to  the  NRC.  This  section  of  the 
appendix  is  similar  to  the  requirements 
for  records  and  reports  in  10  CFR  Part 
50,  except  for  minor  differences  in 
information  collection  and  reporting 
requirements,  as  discussed  in  section  V 
of  this  SOC.  Paragraph  X.A.I  of  this 
appendix  requires  that  a  generic  DCD 
and  the  proprietary  and  safaguards 
information  referenced  in  the  generic 
DCD  be  maintained  by  the  applicant  for 
this  rule.  The  generic  DCD  was 
developed,  in  part,  to  meet  the 
requirements  for  incorporation  by 
reference,  including  availability 
requirements.  Therefore,  the  proprietary 
and  safeguards  information  could  not  be 
included  in  the  generic  DCD  because  it 
is  not  publicly  available.  However,  the 
proprietary  and  safeguards  information 
was  reviewed  by  the  NRC  and,  as  stated 
in  paragraph  VI.B.2  of  this  appendix, 
the  Commission  considers  the 
information  to  be  resolved  within  the 
meaning  of  10  CFR  52.63(aK4).  Because 
this  information  is  not  in  the  generic 
DCD,  the  proprietary  and  safeguards 
information,  or  its  equivalent,  is 
required  to  be  provided  by  an  applicant 
for  a  license.  Therefore,  to  ensure  that 
this  information  will  be  available,  a 
requirement  for  the  design  certification 
applicant  to  maintain  the  proprietary 
and  safsguards  information  was  added 
to  paragraph  X.A.1  of  this  appendix. 
The  acceptable  version  of  the 
proprietary  and  safeguards  information 
is  identified  in  the  version  of  the  DCD 
that  is  incorporated  into  this  rule.  The 
generic  DCD  and  the  acceptable  version 
of  the  proprietary  and  safeguards 
information  must  be  maintained  for  the 
period  of  time  that  this  appendix  may 
be  referenced. 

Paragraphs  A.2  and  A.3  place  record- 
keeping requirements  on  the  applicant 
or  licensee  that  references  this  design 
certification  to  maintain  its  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departiues  made  pursuant 
to  Section  Vm  of  this  appendix.  The 
term  "plant-specific"  was  added  to 
paragraph  A.2  and  other  Sections  of  this 
appendix  to  distinguish  between  the 
generic  DCD  that  is  incorporated  by 
reference  into  this  appendix,  and  the 
plant-specific  DCD  that  the  applicant  is 
required  to  submit  under  rV.A  of  this 
appendix.  The  requirement  to  maintain 
the  generic  changes  to  the  generic  DCD 
is  explicitly  stated  to  ensure  that  these 
changes  are  not  only  reflected  in  the 
generic  DCD.  which  will  be  maintained 
by  the  applicant  for  design  certification. 


but  that  the  changes  are  also  reflected  in 
the  plant-specific  DCD.  Therefore, 
records  of  generic  changes  to  the  DCD 
will  be  required  to  be  maintained  by 
both  entities  to  ensure  that  both  entities 
have  up-to-date  DCDs. 

Section  X.A  of  this  appendix  does  not 
place  record-keeping  requirements  on 
site-specific  information  that  is  outside 
the  scope  of  this  rule.  As  discussed  in 
section  m.D  of  this  SCXZ.  the  final  safety 
analysis  report  required  by  10  CFR 
52.79  will  contain  the  plant-specific 
DCD  and  the  site-specific  information 
for  a  facility  that  references  this  rule. 
The  phrase  "site-specific  portion  of  the 
final  safety  analysis  report"  in 
paragraph  X.B.3.d  of  this  appendix 
refers  to  the  information  that  is 
contained  in  the  final  safety  analysis 
report  for  a  fecility  (required  by  10  CFR 
52.79)  but  is  not  part  of  the  plant-      a 
specific  DCD  (required  by  IV.A  of  this 
appendix).  Therefore,  this  rule  does  not 
require  that  duplicate  documentation  be 
maintained  by  an  applicant  or  licensee 
that  references  this  rule,  because  the 
plant-specific  DCD  is  part  of  the  final 
safety  analysis  report  for  the  facility 
(refer  to  section  II.C.3  of  this  SOC). 

Paragraphs  B.l  and  B.2  establish 
reporting  requirements  for  applicants  or 
licensees  that  reference  this  rule  that  are 
similar  to  the  reporting  requirements  in 
10  CFR  Part  50.  For  currently  operating 
plants,  a  licensee  is  required  to  maintain 
records  of  the  basis  for  any  design 
changes  to  the  facility  made  under  10 
CFR  50.59.  Section  50.59(b)(2)  requires 
a  licensee  to  provide  a  summary  report 
of  these  changes  to  the  NRC  annually, 
or  along  Mrith  updates  to  the  facility 
final  safety  analysis  report  under  10 
CFR  50.71(e).  Section  50.71(e)(4) 
requires  that  these  updates  be  submitted 
annually,  or  6  months  after  each 
refueling  outage  if  the  interval  between 
successive  updates  does  not  exceed  24 
months. 

The  reporting  requirements  vary 
according  to  four  difiierent  time  periods 
during  a  facilities'  lifetime  as  specified 
in  paragraph  B.3.  Paragraph  B.3.a 
requires  that  if  an  applicant  that 
references  this  rule  decides  to  make 
departures  from  the  generic  DCD,  then 
the  departures  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
with  the  initial  application  for  a  license. 
Under  B.3.b,  the  applicant  may  submit 
any  subsequent  reports  and  updates 
along  with  its  amendments  to  the 
application  provided  that  the  submittals 
are  made  at  least  once  per  year.  Because 
amendments  to  an  application  are 
typically  made  more  frequently  than 
once  a  year,  this  should  not  be  an 
excessive  burden  on  the  applicant. 


Paragraph  B.3.c  requires  that  the 
reports  be  submitted  quarterly  during 
the  period  of  facility  construction.  This 
increase  in  firequency  of  summary 
reports  of  departures  bom  the  plant- 
specific  DCD  is  in  response  to  the 
Commission's  guidance  on  reporting 
frequency  in  its  SRM  on  SECY-90-377, 
dated  February  15, 1991.  NEI  stated  in 
its  comments  dated  August  4, 1995 
(Attachment  B,  p.  116)  that*  *  '"the 
requirement  for  quarterly  reporting 
imposes  uimecessary  additional 
burdens  on  licensees  and  the  NRC."  NEI 
recommended  that  the  Commission 
adopt  a  "less  onerous"  requirement 
(e.g.,  semi-annual  reports).  The 
Commission  disagrees  vn\h  the  NEI 
request  becaiise  it  does  not  provide  for 
sufficiently  timely  notification  of  design 
changes  during  the  critical  period  of 
facility  construction.  Also,  the 
Commission  disagrees  that  the  reports 
are  an  onerous  burden  because  they  are 
only  siunmary  reports,  which  describe 
the  design  changes,  rather  than  detailed 
evaluations  of  the  changes  and 
determinations.  The  detailed 
evaluations  remain  available  for  audit 
on  site,  consistent  with  the 
requirements  of  10  CFR  Part  50. 

Quarterly  reporting  of  design  changes 
during  the  period  of  construction  is 
necessary  to  closely  monitor  the  status 
and  progress  of  the  construction  of  the 
plant  To  make  its  finding  under  10  CFR 
52.99,  the  NRC  must  monitor  the  design 
changes  made  in  accordance  with 
Section  VIII  of  this  appendix.  The 
ITAAC  verify  that  the  as-built  facility 
conforms  with  the  approved  design  and 
emphasizes  design  reconciliation  and 
design  verification.  Quarterly  reporting 
of  design  changes  is  particularly 
important  in  times  where  the  number  of 
design  changes  could  be  significant, 
such  as  during  the  procurement  of 
components  and  equipment,  detailed 
design  of  the  plant  at  the  start  of 
construction,  and  during  pre- 
operational testing.  The  frequency  of 
updates  to  the  plant-specific  DCD  is  not 
increased  during  facility  construction. 
After  the  fecility  begins  operation,  the 
frequency  of  reporting  reverts  to  the 
requirement  in  paragraph  X.B.3.d. 
which  is  consistent  with  the 
requirement  for  plants  licensed  under 
10  CFR  Part  50.  * 

IV.  Finding  of  No  Significant 
Environmental  Impact  Availability 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (NEPA), 
and  the  Commission's  regulations  in  10 
CFR  Part  51,  Subpart  A,  that  this  design 
certification  rule  is  not  a  major  Federad 
action  significantly  affecting  the  quality 


of  the  human  enviromnent  and, 
therefore,  an  environmental  impact 
statement  (EIS)  is  not  required.  The 
basis  for  this  determination,  as 
dociunented  in  the  final  environmental 
assessment,  is  that  this  amendment  to 
10  CFR  Part  52  does  not  authorize  the 
siting,  constructimi,  or  operation  of  a 
facility  using  the  U.S.  ABWR  design:  it 
only  codifies  the  U.S.  ABWR  design  in 
a  nde.  The  NRC  will  evaluate  the 
environmental  impacts  and  issue  an  EIS 
as  appropriate  in  accordance  with  NEPA 
as  part  of  the  application(s)  for  the 
construction  and  operation  of  a  fecility. 

In  addition,  as  part  of  the  final 
environmental  assessment  for  the  U.S. 
ABWR  design,  the  NRC  reviewed  GE's 
evaluation  of  various  design  alternatives 
to  prevent  and  mitigate  severe  accidents 
that  was  submitted  in  GE's  "Technical 
Support  Document  for  the  ABWR,"  Rev. 
1,  dated  December  1994.  The 
Commission  finds  that  GE's  evaluation 
provides  a  sufficient  basis  to  conclude 
that  there  are  no  additional  severe 
accident  design  alternatives  beyond 
those  currently  incorporated  into  the 
U.S.  ABWR  design  which  are  cost- 
beneficial,  whether  considered  at  the 
time  of  the  approval  of  the  U.S.  ABWR 
design  certification  or  in  connection 
with  the  licensing  of  a  foture  facility 
referencing  the  U.S.  ABWR  design 
certification,  where  the  plant 
refnrencing  this  appendix  is  located  on 
a  site  whose  site  parameters  are  within 
those  specified  in  the  Technical  Support 
Document.  These  issues  are  considered 
resolved  for  the  U.S.  ABWR  design. 

The  final  environmental  assessment, 
uprai  which  the  Qnnmission's  finding 
of  no  significant  impact  is  based,  and 
the  Technical  Support  Doctunent  for  the 
U.S.  ABWR  design  are  available  for 
examination  and  copying  at  the  NRC 
Public  Docimient  Room,  2120  L  Street. 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  are  also  available  from  Mr. 
Dino  C.  Scaletti>  Mailstop  O-ll  H3,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  (301)  415-1104. 

V.  Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  stibject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0151.  Should  an 
application  be  received,  the  additional 
public  reporting  burden  for  this 
collection  of  information,  above  those 
contained  in  Part  52,  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  any  aspect  of  this 
tx>llection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  or  by 
Internet  electronic  mail  at 
BJSl«4RCGOV:  and  to  the  Desk 
CMEBcer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202, 
(3150-0151),  Office  of  Managranent  and 
Budget,  Washington.  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

VL  R^nlalory  Analyiis 

The  NRC  has  not  prepared  a 
regulatory  analysis  for  this  final  rule. 
The  NRC  prepares  regulatcHy  analyses 
for  rulemakings  that  establidi  generic 
regulatory  requirements  appli^ble  to  all 
licensees.  Design  certificaticms  are  not 
generic  rulemakings  in  the  sense  that 
design  certifications  do  not  establish 
standards  w  requiremmts  with  whidi 
all  licensees  must  comply.  Rather, 
design  certifications  are  Commission 
approvals  of  specific  nuclear  power 
plant  designs  by  rulemaking. 
Furthermore,  design  certification 
rulemakings  are  initiated  by  an 
applicant  hr  a  design  certification, 
ratiier  than  the  NRC  Preparaticm  of  a 
regulatory  analysis  in  this  circumstance 
would  not  be  useful  because  the  design 
to  be  certified  is  proposed  by  the 
applicant  rather  than  the  NRC.  For  these 
reasons,  the  Commission  concludes  that 
preparation  of  a  regulatory  analysis  is 
neither  required  nor  appropriate. 

Vn.  Regulatory  Flexibility  Act 
Cntificatimi 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  cwtifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  rule 
provides  certification  for  a  nuclear 
power  plant  design.  Neither  the  design 
certification  applicant  nor  prospective 
nuclear  power  plant  licensees  who 
reference  this  design  cotification  nde 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act.  15  U.S.C 
632.  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  in 


13  CFR  Part  121.  Thus,  this  rule  does 
not  fall  within  the  purview  of  the  act 

vm.  Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  because  these 
amendments  do  not  impose 
requirements  on  existing  10  CFR  Part  50 
licensees.  Therefrae,  a  bed^t  analysis 
%vas  not  prepared  fw  this  rule. 

List  oTSubfects  in  10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust  Backfitting, 
Combined  license.  Early  site  permit. 
Emergency  planning.  Fees, 
Incorporation  by  refwenoe.  Inspection. 
Limited  work  authorization,  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessment.  Prototype,  ReactM' 
siting  critnia.  Redress  of  site,  Reporting 
and  record  keeping  requirements. 
Standard  design.  Standard  design 
certification. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reoraanization  Act  of  1974. 
as  amended;  and  5  U.S.C  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  52. 

1.  The  authority  citation  for  10  CFR 
Part  52  continues  to  read  as  follows: 

AoHiarity:  Sees.  103, 104, 161. 182.  IBS. 
186, 189,  68  Stat  936,  948,  953.  9S4. 95S, 
956,  as  amended,  sec.  234,  83  Stat  1244,  as 
amended  (42  U.S.C  2133,  2201,  2232.  2233, 
2236.  2239,  2282),  sees.  201,  202.  206. 88 
Stat  1243, 1244. 1246. 1246.  a>  amended  (42 
U.S.C  5841.  5842.  5846). 

2.  In  §  52.8.  paragraph  (b)  is  revised  to 
read  as  follows: 


fS2J 

rtoulmntntK  OMB 


(b)  The  approved  information 
collecti(Hi  requirements  ccmtained  in 
this  part  appear  in  §§  52.15.  52.17. 
52.29.  52.45.  52.47.  52.57,  52.75.  52.77. 
52.78.  52.79.  Appendix  A,  and 
Appendix  B.  '      

3.  A  new  Appmidix  A  to  10  CFR  Part 
52  is  added  to  read  as  follows: 


Appeadix  A  To  Part  %7    nwiga  CartifictfioB 
Ride  for  the  U.S.  Advanoad  B^lii«  Walw 


/.  Introduction 

Appendix  A  constitutes  the  standard 
design  certification  for  the  U.S.  Advanced 
Boilhig  Water  Reactor  (ABWR)  design,  in 
accordance  with  10  CFR  Part  52,  Si^part  B. 
The  applicant  ^r  certification  of  the  U.S. 
ABWR  design  was  GE  Nuclear  Eneigy. 

n.  Definitions 

A.  Generic  design  control  document 
(generic  DCS)  means  the  document 


UMI 
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containing  the  Tier  1  and  Tier  2  information 
and  generic  technical  specifications  that  is 
incorporated  by  reference  into  this  appendix. 

B.  Generic  technical  specifications  means 
the  information,  required  by  10  CFR  50.36 
and  SO.  36a.  for  the  portion  of  the  plant  that 
is  «rithin  the  scope  of  this  appendix. 

C.  Plant-specific  IXID  means  the  document, 
maintained  by  an  applicant  or  licensee  who 
references  this  appendix,  consisting  of  the 
information  in  the  generic  DCD,  as  modified 
and  supplemented  by  the  plant-specific 
departures  and  exemptions  made  under 
Section  Vm  of  this  appendix. 

D.  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  and  certified  by  this 
appendix  (hereinafter  Tier  1  information). 
The  design  descriptions,  interne 
requirements,  and  site  parameters  are  derived 
from  Tier  2  information.  Tier  1  information 
includes: 

1.  Definitions  and  general  provisions; 

2.  Design  descriptions: 

3.  Inspections,  tests,  analyses,  and 
acceptance  criteria  (TTAAC); 

4.  Significant  site  parameters;  and 

5.  Significant  interface  requirements. 

E.  Tier  2  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  but  not  certified  by  this 
appendix  (hereinafter  Tier  2  information]. 
Compliance  with  Tier  2  is  required,  but 
generic  changes  to  and  plant-specific 
departures  from  Tier  2  are  governed  by 
Section  vm  of  this  appendix.  Compliance 
with  Tier  2  provides  a  sufficient,  but  not  the 
only  acceptable,  method  for  complying  with 
Tier  1.  Compliance  methods  differing  from 
Tier  2  must  satisfy  the  change  process  in 
Section  Vm  of  this  appendix  Regardless  of 
these  differences,  an  applicant  or  licensee 
must  meet  the  requirement  in  Section  QI.B  to 
reference  Tier  2  when  referencing  Tier  1.  Tier 
2  information  includes: 

1.  Information  required  by  10  CFR  52.47, 
¥rith  the  exception  of  generic  technical 
specifications  and  conceptxial  design 
information; 

2.  Information  required  for  a  final  safisty 
analysis  report  under  10  CFR  50.34; 

3.  SupfKirting  information  on  the 
inspections,  tests,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met;  and 

4.  Combined  license  (COL)  action  items 
(COL  license  information),  which  identify 
certain  matters  that  shall  be  addressed  in  the 
site-specific  portion  of  the  final  safety 
analysis  report  (FSAR)  by  an  applicant  who 
references  this  appendix.  These  items 
constitute  information  requirements  but  are 
not  the  only  acceptable  set  of  information  in 
the  FSAR.  An  applicant  may  dep>art  from  or 
omit  these  items,  provided  that  the  departure 
or  omission  is  identified  and  justified  in  the 
FSAR.  After  issuance  of  a  construction 
pennit  or  COL,  these  items  are  not 
requirements  for  the  licensee  unless  such 
items  are  restated  in  the  FSAR. 

F.  Tier  2*  means  the  [xirtion  of  the  Tier  2 
information,  designated  as  sucR  in  the 
generic  DCD.  which  is  subject  to  the  change 
process  in  VIILB.6  of  this  appendix.  This 
designation  expires  for  some  Tier  2* 
information  under  VIILB.6. 


G.  All  other  terms  in  this  appendix  have 
the  meaning  set  out  in  10  CFR  50.2. 10  CFR 
52.3,  or  Section  11  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  as  applicable. 

m.  Scope  and  Contents 

A.  Tier  1,  Tier  2,  and  the  generic  technical 
specifications  in  the  U.S.  ABWR  Design 
Control  Document,  CE^uclear  Energy, 
Revision  4  dated  March  1997,  are  approved 
for  incorporation  by  reference  by  the  Director 

of  the  Office  of  the  Federal  Register  in 

accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  of  the  generic  DCD  may  be 
obtained  from  the  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  available 
for  examination  and  copying  at  the  NRC 
Public  Document  Room,  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC  20555. 
Copies  are  also  available  for  examination  at 
the  NRC  Library,  11545  Rockville  Pike, 
Rockville,  Maryland  20582  and  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington  DC 

B.  An  applicant  or  licensee  referencing  this 
appendix,  in  accordance  with  Section  IV  of 
this  appendix,  shall  incorporate  by  reference 
and  comply  with  the  requirements  of  this 
appendix,  including  Tier  1,  Tier  2,  and  the 
generic  technical  specifications  except  as 
otherwise  provided  in  this  appendix. 
Conceptual  design  information,  as  set  forth  in 
the  generic  DCD,  and  the  "Technical  Support 
Document  for  the  ABWR"  are  not  part  of  this 
appendix.  Tier  2  references  to  the 
probabilistic  risk  assessment  (PRA)  in  the 
ABWR  Standard  Safety  Analysis  Report  do 
not  incorporate  the  PRA  into  Tier  2. 

C.  If  there  is  a  conflict  between  Tier  1  and 
Tier  2  of  the  DCD.  then  Tier  1  controls. 

D.  If  there  is  a  conflict  between  the  generic 
DCD  and  either  the  application  for  design 
certification  of  the  U.S.  ABWR  design  or 
NUREG-1503,  "Final  Safety  Evaluation 
Report  related  to  the  Certification  of  the 
Advanced  Boiling  Water  Reactor  Design," 
(FSER)  and  Supplement  No.  1,  then  the 
generic  DCD  controls. 

E.  Design  activities  for  structures,  systems, 
and  components  that  are  wholly  outside  the 
scope  of  this  appendix  may  be  performed 
using  site-specific  design  parameters, 
provided  the  design  activities  do  not  affect 
the  DCD  or  conflict  with  the  interface 
requirements. 

IV.  Additional  Requiiements  and  Restrictions 

A.  An  applicant  for  a  license  that  wishes 
to  reference  this  appendix  shall,  in  addition 
to  complying  with  the  requirements  of  10 
CFR  52.77,  52.78,  and  52.79,  comply  with  the 
following  requirements: 

1.  Incorporate  by  reference,  as  part  of  its 
application,  this  appendix; 

2.  Include,  as  part  of  its  application: 

a.  A  plant-specific  DCD  containing  the 
same  information  and  utilizing  the  same 
organization  and  numbering  as  the  generic 
DCD  for  the  U.S.  ABWR  design,  as  modified 
and  supplemented  by  the  applicant's 
exemptions  and  departures; 

b.  The  reports  on  departures  from  and 
updates  to  the  plant-specific  DCD  required  by 
X.B  of  this  appendix; 

c.  Plant-specific  technical  specificatioiu, 
consisting  of  the  generic  and  site-specific 


technical  specifications,  that  are  required  by 
10  CFR  50.36  and  50.36a: 

d.  Information  demonstrating  compliance 
with  the  site  jiarameters  and  interfece 
requirements; 

e.  Information  that  addresses  the  COL 
action  items;  and 

f.  Information  required  by  10  CFR  52.47(a) 
that  is  not  within  the  scope  of  this  appendix. 

3.  Physically  include,  in  the  plant-specific 
DCD,  the  proprietary  information  and 
safeguards  information  referenced  in  the  U.S. 
ABWR  DCD. 

B.  The  Commission  reserves  the  right  to 
determine  in  what  manner  this  appendix 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  10  CFR  Part  50. 

V.  Applicable  Regulations 

A.  Except  as  indicated  in  paragraph  B  of 
this  section,  the  regulations  that  apply  to  the 
U.S.  ABWR  design  are  in  10  CFR  Parts  20, 
50,  73,  and  100,  codified  as  of  May  2.  1997, 
that  are  applicable  and  technically  relevant, 
as  described  in  the  FSER  (NUREG-1503)  and 
Supplement  No.  1. 

B.  The  U.S.  ABWR  design  is  exempt  from 
portions  of  the  following  regulations: 

1.  Paragraph  (f)(2)(iv)  of  10  CFR  50.34— 
Separate  Plant  Safoty  Parameter  Display 
Console; 

2.  Paragraph  (f)(2)(viii)  of  10  CFR  50.34— 
Post-Accident  Sampling  for  Boron,  Chloride, 
and  Dissolved  Cases;  and 

3.  Paragraph  (f)(3)(iv)  of  10  CFR  50.34— 
Dedicated  Contaiimient  Penetration. 

VI.  Issue  Resolution 

A.  The  Commission  has  determined  that 
the  structures,  systems,  components,  and 
design  features  of  the  U.S.  ABWR  design 
comply  with  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
applicable  regulations  identified  in  Section  V 
of  this  appendix;  and  therefore,  provide 
adequate  protection  to  the  health  and  safety 
of  the  public.  A  conclusion  that  a  matter  is 
resolved  includes  the  finding  that  additional 
or  alternative  structures,  systems, 
components,  design  features,  design  criteria, 
testing,  analyses,  acceptance  criteria,  or 
justifications  are  not  necessary  for  the  U.S. 
ABWR  design. 

B.  The  Commission  considers  the 
following  matters  resolved  within  the 
meaning  of  10  CFR  52.63(a)(4)  in  subsequent 
proceedings  for  issuance  of  a  combined 
license,  amendment  of  a  combined  license,  or 
renewal  of  a  combined  license,  proceedings 
held  pursuant  to  10  CFR  52.103,  and 
enforcement  proceedings  involving  plants 
referencing  this  appendix: 

1.  All  nuclear  safety  issues,  except  for  the 
generic  technical  specifications  and  other 
operational  requirements,  associated  with  the 
information  in  the  FSER  and  Supplement  No. 
1,  Tier  1,  Tier  2  (including  referenced 
information  which  the  context  indicates  is 
intended  as  requirements),  and  the 
rulemaking  record  for  certification  of  the  U.S. 
ABWR  design; 

2.  All  nuclear  safety  and  safrguards  issues 
associated  with  the  information  in 
proprietary  and  safeguards  documents, 
referenced  and  in  context,  are  intended  as 


requirements  in  the  generic  DCD  for  the  U.S. 
ABWR  design; 

3.  All  generic  changes  to  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIILA.1  and  VIILB.l  of 
this  appendix: 

4.  All  exemptions  fit>m  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.4  and  VIII.B.4  of 
this  appendix,  but  only  for  that  proceeding; 

5.  All  dep)artures  &t)m  the  DCD  that  are 
approved  by  license  amendment,  but  only  for 
that  proceeding; 

6.  Except  as  provided  in  Vin.B.S.f  of  this 
appendix,  all  departures  from  Tier  2 
pursuant  to  and  in  compliance  with  the 
change  processes  in  VIII.B.5  of  this  appendix 
that  do  not  require  prior  NRC  approval: 

7.  All  environmental  issues  concerning 
severe  accident  mitigation  design  alternatives 
associated  with  the  information  in  the  NRC's 
final  environmental  assessment  for  the  U.S. 
ABWR  design  and  Revision  1  of  the 
Technical  Support  Document  for  the  U.S. 
ABWR.  dated  December  1994,  for  plants 
referencing  this  appendix  whose  site 
parameters  are  within  those  specified  in  the 
Technical  Support  Document 

C.  The  Commission  does  not  consider 
operational  requirements  for  an  applicant  or 
licensee  who  references  this  appendix  to  be 
matters  resolved  within  the  meaning  of  10 
CFR  52.63(a)(4).  The  Commission  reserves 
the  right  to  require  operational  requirements 
for  an  applicant  or  licensee  who  references 
this  appendix  by  rule,  regulation,  order,  or 
license  condition. 

D.  Except  in  accordance  with  the  change 
processes  in  Section  Vm  of  this  appendix, 
the  Commission  may  not  require  an  applicant 
or  licensee  who  references  this  appendix  to: 

1.  Modify  structures,  systems,  components, 
or  design  features  as  described  in  the  generic 
DCD; 

2.  Provide  additional  or  alternative 
structures,  systems,  components,  or  design 
features  not  discussed  in  the  generic  DCD;  or 

3.  Provide  additional  or  alternative  design 
criteria,  testing,  analyses,  acceptance  criteria, 
or  justification  for  structures,  systems, 
components,  or  design  features  discussed  in 
the  generic  DCD. 

E.I.  Persons  who  wish  to  review 
proprietary  and  safeguards  information  or 
other  secondary  references  in  the  DCD  for  the 
U.S.  ABWR  design,  in  order  to  request  or 
participate  in  the  hearing  required  by  10  CFR 
52.85  or  the  hearing  provided  under  10  CFR 
52.103,  or  to  request  or  participate  in  any 
other  hearing  relating  to  this  appendix  in 
which  intemted  persons  have  adjudicatory 
hearing  rights,  shall  first  request  access  to 
such  information  from  GE  Nuclear  Energy. 
The  request  must  stete  with  particularity: 

a.  The  nature  of  the  proprietary  or  other 
inibnnation  sought: 

b.  The  reason  why  the  information 
currently  available  to  the  public  in  the  NRCs 
public  document  room  is  insufficient; 

c.  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  which  the 
person  proposes  to  raise;  and 

d.  A  showing  that  the  requesting  person 
has  the  capability  to  understand  and  utilixe 
the  requested  information. 

2.  If  a  person  claims  that  the  information 
is  necessary  to  prepare  a  request  for  hearing. 


the  request  must  be  fildU  no  later  than  15 
days  after  publication  in  the  Federal  Krister 
of  the  notice  required  either  by  10  CFR  52.85 
or  10  CFR  52.103.  If  GE  Nuclear  Energy 
declines  to  provide  the  information  sought, 
GE  Nuclear  Energy  shall  send  a  written 
response  within  ten  (10)  days  of  receiving  the 
request  to  the  requesting  person  setting  forth 
with  particularity  the  reasons  for  its  refusal. 
The  person  may  then  request  the 
Commission  (or  presiding  officer,  if  a 
proceeding  has  been  established)  to  order 
disclosure.  The  person  shall  include  copies 
of  the  original  request  (and  any  subsequent 
clarifying  information  provided  by  the 
requesting  party  to  the  applicant)  and  the 
applicant's  response.  The  Commission  and 
presiding  officer  shall  base  their  decisions 
solefy  on  the  person's  original  request 
(including  any  clarifying  information 
provided  by  the  requesting  person  to  GE 
Nuclear  Energy),  and  GE  Nuclear  Energy's 
response.  The  Commission  and  presiding 
officer  may  order  GE  Nuclear  Energy  to 
provide  access  to  some  or  all  of  the  requested 
information,  subject  to  an  appropriate  non- 
disclosure agreement. 

Vn.  Duration  of  This  Appendix 

This  appendix  may  be  referenced  for  a 
period  of  15  years  from  July  11, 1997  except 
as  provided  for  in  10  CFR  52.55(b)  and 
52.57(b).  This  appendix  remains  valid  for  an 
applicant  or  licensee  who  references  this 
appendix  until  the  application  is  withdrawn 
or  the  license  expires,  including  any  period 
of  extended  operation  under  a  renewed 
license. 

vm.  Processes  for  Changes  and  Depaitures 

A.  Tier  1  information. 

1.  Generic  changes  to  Tier  1  infomation 
are  governed  by  the  leqaiiemenu  in  10  CFR 
S2.63(aHl). 

2.  Generic  changes  to  Tier  1  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendned 
technically  irrelevant  by  action  taken  undw 
paragraphs  A.  3  or  A.4  of  this  section. 

3.  Departures  from  Tier  1  information  that 
are  required  by  the  Commission  through 
plant-specific  orders  are  governed  by  tfie 
requirements  in  10  CFR  52.63(aM3). 

4.  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CFR 
52.63(b)(1)  and  §  52.97(b).  The  Commissron 
will  deny  a  request  for  an  exemption  from 
Tier  1,  if  it  finds  that  the  design  change  will 
result  in  a  significant  decrease  in  the  level  of 
safisty  otherwise  provided  by  the  design. 

B.  Tier  2  information. 

1.  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.63(a)(1). 

2.  Generic  changes  to  Tier  2  information 
are  applicable  to  all  applicants  or  licensees 
who  refisrence  this  appendix,  except  those  for 
which  the  change  tuis  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  B.3.  B.4.  B.5,  or  B.6  of  this 
section. 

3.  7*he  Commission  may  not  require  new 
requirements  on  Tier  2  ii^rmation  by  plant- 
specific  order  while  this  appendix  is  in  effact 
under  §§  52.55  or  52.61.  unless: 


a.  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  this  appendix  was  approved,  as  set  forth 
in  Section  V  of  this  appendix,  or  to  assure 
adequate  protection  of  the  public  health  and 
safefy  or  Uie  common  defense  and  security; 
and 

b.  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present 

4.  An  applicant  or  licensee  who  references 
this  appendix  may  request  an  exemption 
from  Tier  2  information.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The 
Commission  will  deny  a  request  for  an 
exemption  from  Tier  2,  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safoty  otherwise 
provided  by  the  design.  The  grant  of  an 
exemption  to  an  applicant  must  be  subject  to 
litigation  in  die  same  manner  as  other  issues 
material  to  the  license  hearing.  The  grant  of 
an  exemption  to  a  licensee  must  be  subject 
to  an  opportunity  for  a  hearing  in  the  same 
manner  as  license  amendments. 

5.a.  An  applicant  or  licensee  who 
references  this  appendix  may  depart  from   - 
Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  departure 
involves  a  change  to  or  departure  from  Tier 
1  information.  Tier  2*  information,  or  the 
technical  specifications,  or  involves  an 
unrevievired  safsty  question  as  defined  in 
paragraphs  B.5.b  and  B.5.c  of  this  section. 
When  evaluating  the  proposed  departure,  an 
applicant  or  licensee  shall  consider  all 
matters  described  in  the  plant-specific  DCD. 

b.  A  proposed  departure  from  Tier  2,  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD,  involves  ap  unreviewed  safety  question 
i^ 

(1)  The  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  plant-specific  DCD  may  be 
increased; 

(2)  A  possibility  bx  an  accident  or 
malfunction  of  a  diffamot  type  than  any 
evaluated  previously  in  the  plant-specific 
DCD  may  be  created;  or 

(3)  The  margin  of  safety  as  defined  in  the 
basis  for  any  technical  specification  is 
reduced. 

c  A  proposed  departure  from  Tier  2 
atfacting  resolution  of  a  severe  accident  issue 
identified  in  the  plant-specific  DCD,  involves 
an  unreviewed  safety  question  if— 

(1)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible:  or 

(2)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

d.  If  a  departure  involves  an  unreviewed 
safety  question  as  defined  in  paragraph  B.S 
of  this  section,  it  is  governed  by  10  OH 
50.90. 

e.  A  departure  bom  Tier  2  information  that 
is  made  under  paragraph  B.S  of  this  section 
does  not  require  an  exemption  from  this 
appendix. 
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f.  A  party  to  an  adjudicatory  proceeding  for 
either  the  issuance,  amendment,  or  renewal 
of  a  license  or  for  operation  under  10  CFR 
S2.103(a),  who  believes  that  an  applicant  or 
licensee  who  references  this  appendix  has 
not  complied  with  VID.B.S  of  this  appendix 
when  departing  from  Tier  2  information,  may 
petition  to  admit  into  the  proceeding  such  a 
contention.  In  addition  to  compliance  with 
the  general  requirements  of  10  CFR 
2.714(b)(2).  the  petition  must  demonstrate 
that  the  departure  does  not  comply  with 
VULB.S  of  this  appendix.  Further,  the 
petition  must  demonstrate  that  the  change 
bears  on  an  asserted  noncompliance  with  an 
ITAAC  acceptance  criterion  in  the  case  of  a 
10  CFR  52.103  preoperational  hearing,  or  that 
the  change  beers  directly  on  the  amendment 
request  in  the  case  of  a  hearing  on  a  license 
amendment  Any  other  party  may  file  a 
response.  If,  on  the  basis  of  the  petition  and 
any  response,  the  presiding  officer 
determines  that  a  sufficient  showing  has  been 
made,  the  presiding  officer  shall  certify  the 
matter  directly  to  the  Coounission  for 
determination  of  the  admissibility  of  the 
contention.  The  Commission  may  admit  such 
a  contention  if  it  determines  the  petition 
raises  a  genuine  issue  of  fact  regvding 
compliance  with  Vin.B.5  of  this  appendix. 

6.a.  An  applicant  who  references  this 
appendix  may  not  depart  from  Tier  2* 
information,  which  is  designated  with 
italicized  text  or  brackets  and  an  asterisk  in 
the  generic  DCD,  without  NRC  approval.  The 
departure  will  not  be  considered  a  resolved 
issue,  within  the  meaning  of  Section  VI  of 
this  appendix  and  10  CFR  52.63(aH4). 

b.  A  licensee  who  references  this  appendix 
may  not  depiart  from  the  following  Tier  2" 
matters  without  prior  NRC  approval.  A 
request  for  a  departure  will  be  treated  as  a 
request  for  a  license  amendment  under  10 
CFR  50.90. 

(1)  Fuel  bumup  limit  (4.2). 

(2)  Fuel  design  evaluation  (4.2.3). 

(3)  Fuel  licensing  acceptance  criteria 
(Appendix  48). 

c.  A  licensee  who  references  this  appendix 
may  not,  before  the  plant  first  achieves  full 
power  following  the  finding  required  by  10 
CFR  52.103(g).  depart  from  the  follo%ving  Tier 
2*  matters  except  in  accordance  with 
paragraph  B.6.b  of  this  section.  After  the 
plant  first  achieves  full  power,  the  following 
Tier  2*  matters  revert  to  Tier  2  status  and  are 
thereafter  subject  to  the  departure  provisions 
in  paragraph  B.5  of  this  sectioiL 

(1)  ASME  Boiler  k  Pressure  Vessel  Code. 
Section  m. 

(2)  AQ  349  and  ANSI/AISC  ti-690. 

(3)  Motor-operated  valves. 

(4)  Equipment  seismic  qualification 
methods. 

(5)  Piping  design  acceptance  criteria. 

(6)  Fuel  system  and  assembly  design  (4.2), 
except  bumup  limit. 

(7)  Nuclear  design  (4.3). 

(8)  Equilibrium  cycle  and  control  rod 
patterns  (App.  4A). 

(9)  Control  rod  licensing  acceptance 
criteria  (App.  4C). 

(10)  Instrument  setpoint  methodology. 

(11)  EMS  performance  specificationa  and 
architecture. 

(12)  SSLC  hardware  and  software 
qualificatioiL 
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(13)  Self-test  system  design  testing  fieattires 
and  commitments. 

(14)  Human  factors  engineering  design  and 
implementation  process. 

d.  Departures  frt>m  Tier  2*  information  that 
are  made  under  paragraph  B.6  of  this  section 
do  not  require  an  exemption  from  this 
appendix. 

C.  Operational  requirements. 

1.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved  in  the  design  certification 
rulemaking  and  do  not  require  a  change  to  a 
design  feature  in  the  generic  DCD  are 
governed  by  the  requirements  in  10  CFR 
50.109.  Generic  changes  that  do  require  a 
change  to  a  design  feature  in  the  generic  DCD 
are  governed  by  the  requirements  in 
paragraphs  A  or  B  of  this  section. 

2.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  are  applicable  to  all  applicants 
or  licensees  who  reference  this  appendix, 
except  those  for  which  the  change  has  been 
rendered  technically  irrelevant  by  action 
taken  under  paragraphs  C3  or  C.4  of  this 
section. 

3.  The  Commission  may  require  plant- 
specific  departures  on  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved,  provided  a  change  to  a  design 
feature  in  the  generic  DCD  is  not  required 
and  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present.  The  Commission 
may  modify  or  supplement  generic  technical 
specifications  and  other  operational 
reqtiirements  that  were  not  completely 
reviewed  and  approved  or  require  additional 
technical  specifications  and  other  operational 
requirements  on  a  plant-specific  buis, 
provided  a  change  to  a  design  feature  in  the 
generic  DCD  is  not  required. 

4.  An  applicant  who  references  this 
appendix  may  request  an  exemption  from  the 
generic  technical  specifications  or  other 
operational  requirements.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The  grant 
of  an  exemption  must  be  subject  to  litigation 
in  the  same  manner  as  other  issues  material 
to  the  license  hearing. 

5.  A  party  to  an  adjudicatory  proceeding 
for  eitlMT  the  issuance,  amendment,  or 
renewal  of  a  license  or  for  operation  under 
10  CFR  52.103(a).  who  believes  that  an 
operational  requirement  approved  in  the 
DCD  or  a  technical  specification  derived  from 
the  generic  technical  specifications  must  be 
changed  may  petition  to  admit  into  the 
proceeding  such  a  contentioiL  Such  petition 
must  comply  with  the  general  requirements 
of  10  CFR  2.714(b)(2)  and  must  demonstrate 
why  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present,  or  for  compliance 
with  the  Commission's  regulations  in  eCfect 
at  the  time  this  appendix  was  approved,  oa 
set  forth  in  Section  V  of  this  appendix.  Any 
other  party  may  file  a  response  thereto.  If,  on 
the  basis  of  the  petition  and  any  response, 
the  presiding  officer  determines  that  a 
sufficient  showing  has  been  made,  the 
presiding  officer  shall  certify  the  matter 
directly  to  the  Commission  for  determination 


of  the  admissibility  of  the  contention.  All 
other  issues  with  respect  to  the  plant-specific 
technical  sfiecifications  or  other  operational 
requirements  are  subject  to  a  hearing  as  part 
of  the  license  proceeding. 

6.  After  issuance  of  a  license,  the  generic 
technical  specifications  have  no  further  effect 
on  the  plant-specific  technical  specifications 
and  changes  to  the  plant-specific  technical 
specifications  will  be  treated  as  license 
amendments  under  10  CFR  50.90. 

DC.  Inspections,  Tests,  Analyses,  and 
Acceptance  Criteria  (ITAAC) 

A.l     An  applicant  or  licensee  who 
references  this  appendix  shall  perform  and 
demonstrate  cociformance  with  the  ITAAC 
before  fuel  load.  With  respect  to  activities 
subject  to  an  ITAAC,  an  applicant  for  a 
license  may  proceed  at  its  own  risk  with 
design  and  procurement  activities,  and  a 
licensee  may  proceed  at  its  own  risk  with 
design,  procurement,  construction,  and 
preoperational  activities,  even  though  the 
NRC  may  not  have  found  that  any  particular 
ITAAC  has  been  satisfied. 

2.  The  licensee  who  references  this 
appendix  shall  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAC  have  been  successfully  completed 
and  that  the  corresponding  acceptance 
criteria  have  been  met. 

3.  In  the  event  that  an  activity  is  subject 
to  an  ITAAC.  and  the  applicant  or  licensee 
who  references  this  appendix  has  not 
demonstrated  that  the  ITAAC  has  been 
satisfied,  the  applicant  or  licensee  may  either 
take  corrective  actions  to  successfiiUy 
complete  that  ITAAC,  request  an  exemption 
from  the  ITAAC  in  accordance  with  Section 
Vm  of  this  appendix  and  10  CFR  52.97(b),  or 
petition  for  rulemaking  to  amend  this 
appendix  by  changing  the  requirements  of 
the  ITAAC,  under  10  CFR  2.802  and  52.97(b). 
Such  rulemaking  changes  to  the  ITAAC  must 
meet  the  requirements  of  paragraph  VIILA.1 
of  this  appendix. 

B.l    The  NRC  shall  ensure  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAC  are  performed.  The  NRC  shall 
verify  that  the  inspections,  tests,  and 
analyses  referenced  by  the  licensee  have  been 
successfully  completed  and,  based  solely 
thereon,  find  the  prescribed  acceptance 
criteria  have  been  met  At  appropriate 
intervals  during  construction,  the  NRC  shall 
publish  notices  of  the  successful  completion 
of  ITAAC  in  the  Federal  Rogiater. 

2.  In  accordance  with  10  CFR  52.99  and 
52.103(g),  the  Commission  shall  find  that  the 
acceptance  criteria  in  the  ITAAC  for  the 
license  are  met  before  fuel  load. 

3.  After  the  Commission  has  made  the 
finding  required  by  10  CFR  S2.103(g),  the 
ITAAC  do  not,  by  virtue  of  their  inclusion 
within  the  DCD,  constitute  regulatory 
requirements  either  for  licensees  or  for 
renewal  of  the  license:  except  for  specific 
ITAAC,  which  are  the  subject  of  a  Section 
103(a)  bearing,  their  expiration  will  occur 
upon  final  Commission  action  in  such 
proceeding.  However,  subsequent 
modifications  must  comply  %irith  the  Tier  1 
and  Tier  2  design  descriptions  in  the  plant- 
specific  DCD  unless  the  licensee  has 
complied  with  the  applicable  requirements  of 


10  CFR  52.97  and  Section  vm  of  this 
appendix. 

X.  Records  and  Reporting 

A.  Records. 

1.  The  applicant  for  this  appendix  shall 
maintain  a  copy  of  the  generic  DCD  that 
includes  all  generic  changes  to  Tier  1  and 
Tier  2.  The  applicant  shall  maintain  the 
proprietary  and  safeguards  information 
referenced  in  the  generic  DCD  for  the  period 
that  this  appendix  may  be  referenced,  as 
specified  in  Section  VII  of  this  appendix. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  maintain  the  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant  to 
Section  Vm  of  this  appendix  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal). 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  safefy  evaluations  which  provide  the 
bases  for  the  determinations  required  by 
Section  vm  of  this  appendix.  These 
evaluations  must  be  retained  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal). 

B.  Reporting. 

1.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  a  report  to  the 
NRC  containing  a  brief  description  of  any 
departtires  bom  the  plant-specific  DCD, 
including  a  summary  of  the  safety  evaluation 
of  each.  This  report  must  be  filed  in 
accordance  with  the  filing  requirements 
applicable  to  reports  in  10  CHI  50.4. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  updates  to  its 
plant-specific  DCD,  which  reflect  the  generic 
changes  to  the  generic  DCD  and  the  plant- 
specific  departures  mode  punuant  to  Section 
vm  of  this  appendix.  T)iese  updates  shall  be 
filed  in  accordance  with  the  filing 
requirements  applicable  to  final  safety 
analysis  report  updates  in  10  CFR  50.4  and 
50.71(e). 

3.  The  reports  and  updates  required  by 
paragraphs  B.l  and  B.2  of  this  section  must 
be  submitted  as  follo«irs: 

a.  On  the  date  that  an  application  for  a 
license  referencing  this  appendix  is 
submitted,  the  application  shaU  include  the 
report  and  any  upidates  to  the  plant-specific 
DCD. 

b.  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  a 
license,  the  report  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
aimually  and  may  be  submitted  along  with 
amendments  to  the  application. 

c.  During  the  interval  from  the  date  of 
isBiianre  of  a  license  to  the  date  the 
Commission  makes  its  findings  under  10  CFR 
52.103(g),  the  report' must  be  submitted 
quarterly.  Updates  to  the  plant-cpacific  DCD 
must  be  submitted  annually. 

d.  After  the  Commission  has  mode  its 
finding  under  10  CFR  S2.103(g).  reports  and 
updates  to  the  plant-specific  DCD  may  be 
submitted  annually  or  along  wiith  updates  to 
the  site^pecific  ptution  of  the  final  safaty 
analysis  report  for  the  facility  at  the  intervals 
requirad  by  10  CFR  50.71(e).  or  at  shortar 
intBTVols  as  specified  in  the  license, 


Dated  at  Rockville.  Maryland,  this  2nd  day 
of  May,  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle, 

Secntaryofthe  Commission. 

(FR  Doc.  97-11968  FUed  5-9-97;  8:45  am) 

BHJJNQ  CODE  7SM-ei-P 

FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  618 
RiN  3052-AB61 

Organizatiofi  and  Functions;  Privacy 
Act  Regulations;  Organization;  Loan 
Pollcias  and  OparaHons;  Funding  and 
Fiscal  Affairs,  Loan  Policlas  and 
Oparations,  and  Funding  Operations; 
Genaial  Provisions;  DaHnitions; 

AOBICY:  Fann  Credit  Administiatioii. 
ACTION:  Conecting  amendments. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  publislied  an 
interim  rule  (62  FR  67181 ,  December  20, 
1996)  that  amended  the  regulations  to 
eliminate  unnecessary,  outdated, 
duplicative,  or  burdensome  regulatory 
requirements,  to  replace  outdated 
regulatory  language  with  more  current 
terminology,  and  to  clarify  the  intended 
meaning  of  certain  regulatory 
provisions.  This  dociunent  corrects 
nonsubstantive  errors  in  the  interim 
rule. 

EFFECTIVE  DATE:  March  4. 1997. 
FOR  FURTHER  ■rDnMATlOW  CONTACT: 
Cindy  R.  Nicholson,  Paralegal 
Specialist,  Office  of  Policy  Development 
and  Rislc  Control,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090.  703)  883-4498.  TDD  (703)  883- 
4444. 

SUPPLBefTARY  INFORMATION:  In 
identifying  commenters  on  the  interim 
rule,  tbe  PCA  inadvertently  biled  to 
note  receipt  of  a  comment  letter 
provided  by  the  Farm  Credit  Council 
(FCC)  during  the  public  comment 
period. 

ListofSidiiecta  •> 

12CFRPaH614 

Agriculture,  Banks,  banking.  Foreign 
trade.  R^Kuting  and  recordkeeping 
requirements.  Rural  aietu. 

12CFRPart618 

Agriculture.  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Techniod  assistance. 

Accordingly.  12  CFR  parts  614  and 
618  are  corrected  by  nuking  the 
following  correcting  amendments: 


PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authorify  citation  for  part  614 
continues  to  read  as  follows: 

Andiority:  42  U.S.C.  4012a,  4014a,  4104b. 
4106,  and  4128;  sees.  1.3, 1.5. 1.6. 1.7, 1.9, 
1.10,  2.0,  2.2,  2.3,  2.4,  2.10,  2.12, 2.13,  2.15, 
3.0.  3.1.  3.3.  3.7,  3.8,  3.10.  3.20,  3.28,  4.12, 
4.12A,  4.13. 4.13B,  4.14, 4.14A,  4.14C,  4.1ti). 
4.14E.  4.18.  4.19. 4.36,  4.37,  5.9,  5.10,  5.17. 
7.0,  7.2,  7.6,  7.7,  7.8,  7.12,  7.13,  8.0,  8.5  of 
the  Farm  Credit  Act  (12  U.S.C  2011, 2013. 
2014,  2015,  2017,  2018,  2019,  2071,  2073, 
2074,  2075,  2091,  2093,  2094,  2096,  2121, 
2122,  2124,  2128.  2129,  2131,  2141.  2149. 
2183,  2184,  2199,  2201,  2202,  2202a,  2202c, 
2202d,  2202e,  2206,  2206a,  2207,  2219a. 
2219b,  2243,  2244,  2252,  2279a,  2279a-2, 
2279b,  2279b-l,  2279b-2,  2279f,  2279f-l, 
227900, 227900-5);  sec.  413  of  Pub.  L.  100- 
233. 101  SUt  1568. 1639. 

Subpart  N    Loan  Sarvicing 
Raqulramants;  Stats  Agrteiiltural  Loan 
MsdlaHon  Programs;  Right  of  Rrst 
Rafusai 

1614.4616    [Correded] 

2.The  introductory  text  of  §  614.4516 
is  amended  by  adding  the  words  "in 
accordance"  immediately  after  the  word 
"accomplished". 

PART  618— GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 


:  Sees.  1.5, 1.11, 1.12,  2.2, 2.4, 
2.5,  2.12,  3.1,  3.7,  4.12,  4.13A,  4.25,  4.29,  5.9, 
5.10. 5.17  of  the  Form  Credit  Act  (12  U.S.C 
2013.  2019,  2020,  2073,  2075,  2076.  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244,  2252). 

suopan  u    iiSMasHig  niiuiiiibuuii 
f6l8JS20    (CorreeMf] 

4.  Paragraph  (b)(5)  of  §618.8320  is    ^ 
revised  to  reed  as  follows. 


(5)  Imperscmal  information  based 
solely  ton  transactions  or  experience 
with  a  borrower,  such  as  amounts  of 
loans,  terms,  and  pa3rmait  records,  may 
be  given  by  a  bank  or  association  to  any 
reliable  organization  for  its  confidential 
use  in  contemplation  of  the  extension  of 
credit  or  to  a  consumer  reporting 
agency. 

Doted:  Moy  6, 1997. 
Floyd  Fitkiaii. 

Secrefojy.  Fonn  Credit  Administration  Board. 
[FR  Doc.  97-12347  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodit  No.  9g  NM  9>  AD;  Amendment 
39-10018;  AO  97-10-06] 

RIN212a-AA64 

Airworthiness  Directives;  Israel 
Aircraft  industries  OAI),  Ltd.  Model 
1125  Westwind  Astra  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  IX)T. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  lAI  Model  1125 
Westwind  Astra  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
loose  or  damaged  rivets  that  {asten  a 
certain  support  beam  to  the  frame  of  the 
fuselage;  and  modification  of  the 
attachment  between  the  support  beam 
and  fuselage  by  installation  of 
additional  fasteners,  if  necessary.  This 
amendment  also  will  require  the 
eventiial  accomplishment  of  this 
modification  on  all  airplanes,  which 
will  terminate  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  indicating  that  the 
attachment  between  this  beam  and  the 
fuselage  has  become  loose  on  several 
airplanes.  Movement  of  this  beam  could 
restrict  the  movement  of  the  elevator 
and  rudder  controls  that  run  through  the 
bellcranks  attached  to  it.  The  actions 
specified  by  this  AO  are  intended  to 
prevent  movement  of  this  beam,  which 
could  restrict  movement  of  the  elevator 
and  rudder  controls,  and  consequently 
lead  to  reduced  controllability  of  the 
airplane. 
DATES:  Effective  June  16. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  16, 
1997. 

AIXMESSES:  The  service  information 
lefiBrenced  in  this  AD  may  be  obtained 
firom  Technical  Publications.  Astra  Jet 
Corporation,  77  McCullough  Drive, 
Suite  11,  New  CasUe.  Delaware  19720. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTMER  MFORMATWN  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 


1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2141;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Israel 
Aircraft  Industries  (lAI),  Ltd.  Model 
1125  Westwind  Astra  series  airplanes 
was  published  in  the  Federal  Register 
on  February  19, 1997  (62  FR  7385).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect  loose  or 
fretted  rivets  that  Casten  the  support 
beam  to  the  fuselage  frame  at  station 
452.00.  Should  any  loose  or  fi«tted  rivet 
be  detected,  that  action  proposed  to 
require  modification  of  the  attachment 
between  the  beam  and  the  fuselage  by 
the  installation  of  additional  fasteners. 
Additionally,  that  action  proposed  to 
require  that  this  modification  be 
installed  eventually  on  all  affected 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Iiii|»act 

The  FAA  estimates  that  58  lAI  Model 
1125  Westwind  Astra  series  airplanes  of 
U.S.  recistry  will  be  affected  by  this  AD. 

It  wiu  take  approximately  1  work 
hour  per  airplaiae  to  accomplish  the 
required  visual  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $3,480.  or  $60  per 
airplane,  per  inspection. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  terminating  modification,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  parts  is  minimal.  Based  on 
these  figures,  the  cost  impect  of  the 
required  modification  on  U.S.  operators 
is  estimated  to  be  $27,840.  or  $480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impect 

The  reg\ilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
si<bstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refierence. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIR«lfORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g).  40113. 44701. 

130.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-lO-ae    braal  Aircralk  iDdnalrlM  (lAI), 
Ltd.:  Amendment  39-10018.  Docket  96- 
NM-9fr-AD. 

Applicability:  Model  1125  Westwind  Astra 
series  airplanes,  as  listed  in  lAI  Service 
Bulletin  SB  1125-53-135.  dated  April  26. 
1995;  ceitificatad  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altend.  or  repaired  in 
the  area  lubiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfbnnance 
of  the  requirements  of  this  AD  is  aCCscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafie  condition  addressed  by 
this  AD;  and,  il  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  movement  of  the  support  tieam 
attached  to  the  fuselage  frame  at  station 
452.00,  which  could  restrict  movement  of  the 
elevator  and  rudder  controls,  and 
consequently  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  conduct  a  visual 
inspection  to  detect  loose  or  damaged 
("fretted")  rivets  that  fasten  the  support  beam 
to  the  fuselage  frame  at  station  452.000.  in 
accordance  with  Part  A  of  lAI  Service 
Bulletin  SB  1125-53-135,  dated  April  26, 
1995. 

(1)  If  no  loose  or  fretted  rivet  is  detected, 
repeat  this  inspection  thereafter  at  intervals 
not  to  exceed  250  hours  time-in-service  until 
the  modification  required  by  paragraph  (b)  of 
this  AD  is  accomplished. 

(2)  If  any  loose  or  fretted  rivet  is  detected, 
prior  to  fiuther  flight,  modify  the  support 
beam  in  accordance  with  Put  B  of  lAI 
Service  Bulletin  SB  1125-53-135,  dated 
April  26, 1995.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  paragraph  (a)  or  (b)  of  this  AD. 

(b)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  modify  the 
support  beam  in  accordance  with  Part  B  of 
LM  Service  Bulletin  SB  1125-53-135.  dated 
April  26, 1995.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)(1)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Openton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(e)  The  inspections  and  modification  shaU 
be  done  in  accordance  with  lAI  Service 
Bulletin  SB  1125-53-135.  dated  April  26. 
1995.  This  incorporation  by  refsrence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Technical  Publicatioiu,  Astra  Jet 
Corporation,  77  McCullough  Drive,  Suite  11, 
New  Castie,  Delaware  19720.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 


Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  16, 1997. 

Issued  in  Renton.  Washington,  on  May  2, 
1997. 

S.R.  Millar. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-12041  Filed  5-9-97;  8:45  am] 
BNJJNQ  COOE  4tte-1*-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMkNi  Administration 
14CFRPart39 

[Docket  Na  96-4M-144-AD;  Amendment 
3»-10019;  AD  97-1fr-07] 

RIN2120nAA64 

Airworthiness  DIractivas; 
Construccionas  AaronauUcas,  8JL 
(CASA)  Modal  CN-235Sariaa 
Airplartas 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  CN- 
235  series  airplanes,  that  requires 
disabling  the  brake  control  valve  of  the 
propeller.  This  amendment  also  reqiures 
that,  prior  to  restoring  propeller  brake 
operation,  the  propeller  brake  control 
unit  be  replaced  with  a  certain  new 
propeller  brake  control  imit  This 
amendment  is  prompted  by  reports  of 
uncommanded  activation  of  the 
propeller  brake -system  on  in-service 
airplanes  during  ffight.  due  to  the 
existing  design  of  the  brake  control 
valve.  The  actions  specified  by  this  AD 
are  intended  to  prevent  in-fli|^t 
imcommanded  activation  of  the 
propeller  brake  system,  which  could 
result  in  in-flight  shutdoMm  of  the 
engine. 
DATES:  Efiiective  June  16. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  16. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas.  S.A.. 
Getafe.  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 


the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 

R)R  FURTHER  MFORMATKM  CONTACT.  Greg 
Dunn,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2799;  fiax  (425)  227-1149. 

SUPPI^eiTARY  MRMMATKM:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN-235  series  airplanes  was 
published  in  the  Federal  Eegiater  on 
February  19. 1997  (62  FR  7378).  That 
action  proposed  to  require,  first, 
disabling  the  brake  control  valve  of  the 
propeller.  Then,  prior  to  restoring 
propeller  brake  operation,  the  action 
proposed  to  require  replacement  of 
certain  propeller  brake  control  units 
with  certain  new  propeller  brake  control 
units. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendmenL  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  CASA 
Model  CN-235  series  airplanes  of  U.S. 
registry  will  be  affiacted  by  this  AO. 

It  will  take  approximately  3  worii; 
hours  per  airplane  to  accomplish  the 
required  disabling  of  the  brake  control 
valve,  at  an  average  labor  rate  of  $60  per 
work  hour.  Baaed  on  these  figures,  the 
cost  impact  of  this  required  action  on 
U.S.  operators  is  estimated  to  be  $360, 
or  $180  per  airplane. 

It  will  take  approximately  8  worii 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  woii^  hour. 
Required  parts  will  be  supplied  by  the 
manufecturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  required  action  on  U.S.  op>erators 
is  estimated  to  be  $960,  or  $480  per 
airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiitiue  if  this  AD 
were  not  adopted. 
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Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  capticm  AOOftESSCS. 

List  ofSabiects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Inowporation  by  reference. 
SafiBty. 

Adoptioo  of  the  Amendmeat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHMESS 
INRECTIVE8 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhsriljr:  49  U.S.C  106(g).  40113, 44701. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


87-10-07 

S.A.^  CASA:  Amendment  39-10019. 
Docket  96-NM-144-AO. 

Applicability:  All  Model  CN-235,  CN-235- 
100,  and  CN-23S-200  series  airplanes; 
certificated  in  any  category. 

Mali  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
pfovision.  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfbnnance 
of  the  requirements  of  this  AD  is  afilBcted,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  prevent  in-flight  unconmianded 
activation  of  the  propeller  brake  system, 
which  could  result  in  in-flight  shutdown  of 
the  engine,  accomplish  the  follovring: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD.  disable  the  brake  control  valve  of 
the  propeller  in  accordance  v.ith  Annex  1  of 
CASA  Communication  COM  235-82, 
Revision  3,  dated  January  31, 1995. 

(b)  Prior  to  restoring  propeller  brake 
operation,  replace  the  (Hopeller  brake  control 
unit  having  part  number  (P/N)  HP1410100- 
5  or  HP141010O-7,  with  a  new  propeller 
brake  control  unit  having  P/N  HP1410100-9, 
in  accordance  with  CASA  Service  Bulletin 
SB-23S-61-01,  dated  October  11, 1994;  or 
CASA  Service  Bulletin  SB-235-61-01M, 
Revision  2  (for  military  airplanes),  dated 
January  25, 1996;  as  applicable. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  stifamit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
bispector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Ht0»  ti  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  «dth  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  vrith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Disabling  the  brake  control  valve  of  the 
propeller  shall  be  done  in  accordance  with 
Annex  1  of  CASA  Communication  COM  235- 
82,  Revision  3,  dated  January  31, 1995.  The 
replacement  shall  be  done  in  accordance 
writh  CASA  Service  Bulletin  SB-235-61-01, 
dated  October  11, 1994;  or  CASA  Service 
Bulletin  SB-235-61-01M.  Revision  2.  dated 
January  25, 1996;  as  applicable.  CASA 
Service  Bulletin  SB-235-61-01M,  Revision 
2,  dated  January  25, 1996,  contains  the 
following  list  of  efEective  pages: 


Page  No. 

Revision  level 
stwwnonpage 

Date  shown  on 
page 

3-11  

Original 

Oclobarll, 
1994. 

rage  no. 


1 
2 


Revision  level 
stwwnon  page 


1  

2 


Data  shoivn  on 
page 


Novemk)er27. 

1995. 
January  25. 

1986. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  efiiective  on 
)une  16, 1997. 

Issued  in  Renton.  Washington,  on  May  2, 
1997. 

SX  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Cettification  Service. 
IFR  Doc  97-12042  Filed  5-9-97;  8:45  am] 
■uata  COM  4tia-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

podtat  Na  86-Nftl-13»-AD;  Amandmant 
30-10020;  AO  87-10-Oq 

RIN2120-AA64 

Airwortliinoas  Diradlvas; 
Constniccionaa  Aoronaulicas,  &A. 
(CASA)  Modol  CN-235  Sariao 
Airplanaa 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  CN- 
235  series  airplanes,  that  requires 
replacemmit  of  the  guide  hooks  of  the 
cargo  doors  with  new,  improved  guide 
hooks.  This  amendment  is  prompted  by 
fatigue  cracking  found  in  the  guide 
hooks  of  the  cargo  door.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  result  in  reduced  structiual 
integrity  of  the  cargo  door  and. 
consequently,  lead  to  rapid 
decompression  of  the  airplane. 
DATES:  Effective  June  16, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  June  16. 
1997. 

AIXMESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas.  S.A., 


Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of   • 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Gieg 
Dunn.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2799;  fax  (425)  227-1149. 
StlPPlfMBITARY  8IFORMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airwcHthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN-235  series  airplanes  was 
published  in  the  Federal  Register  on 
February  19, 1997  (62  FR  7382).  That 
action  proposed  to  require  replacement 
of  the  giude  hooks  of  the  cargo  doors 
with  new.  improved  guide  hooks. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

CoDcliisioa 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  150  work 
houn  per  airplane  to  accomplish  the 
reqiiired  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$6,100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operatore  is  estimated  to  be  $15,100 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  aa  assumptions  that  no 
operator  has  yet  accompli^ed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  die 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  acticm  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sobjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft.  Aviatioli 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviaticm 
Administraticn  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRKTIVES 

1.  The  authority  dtatien  for  part  39 
continues  to  read  as  follows: 

Anlherity:  49  U.S.C  106(g).  40113, 44701. 

138.13    [AmandacQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwcwthiness 
directive: 


87-10-80 

S.A..  CASA:  Amendment  39-10020. 

Docket  96-NM-130-AD. 
Appliadiility:  Model  CN-235  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-23S-52-23,  Revision  2,  dated  )une  9, 
1994,  and  CASA  Service  Bulletin  SB-23&- 
52-23M,  dated  March  17. 1994;  ooitificated 
in  any  category. 

Nol*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  r^anUess  of  whedMr  it  has  been 
othennfise  modified,  altered,  or  repaired  in 
the  area  sul^ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfbnnance 
of  the  requirements  of  this  AD  is  afbcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafis  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
'  specific  {Hopoaed  actions  to  address  it 


ComplmiHx:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  craddng  in  the 
guide  hooks  of  the  cargo  dom,  which  could 
result  in  reduced  stru^ural  integrity  of  the 
cargo  door  and,  consequently,  lead  to  r^iid 
decomncession  of  the  airplane,  aooomplidi 
the  following: 

(a)  Replace  the  guide  hooks  of  the  cai^D 
doors  widi  new,  im{RY>ved  guide  hoolcs,  in 
accordance  writh  CASA  Sovice  Bulletin  S^ 
235-52-23,  Revision  2,  dated  June  9, 1994, 
or  CASA  Service  Bulletin  SB-235-S2-23M. 
dated  March  17, 1994;  at  the  time  specified 
in  para^ph  (a)(1)  or  (aX2)  of  this  AO,  as 
applic^tle. 

Nele  2:  Replacements  accomplished  prior 
to  the  effsctive  date  of  this  AD  in  accordance 
%ridi  CASA  Service  Bulletin  SB-235-52-23. 
dated  }ime  16, 1993,  or  Revision  1,  dated 
April  13, 1994,  are  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  listed  in  CASA  Service 
Bulletin  SB-235-52-23:  Replace  prior  to  the 
accumulation  of  17,000  total  landings. 

(2)  Fot  airplanes  listed  in  CASA  Service 
Bulletin  SB-235-52-23M:  Replace  prior  to 
the  accumulation  of  15,000  tcKal  landings. 

(b)  An  altemativa  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requeste  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Nele  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Brandi. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  die  Federal  Aviation  Regulaticms  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requimnante  of  this  AD 
can  be  accomplished. 

(d)  The  repucement  shall  be  done  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-52-23,  Revision  2,  dated  June  9. 1994, 
or  CASA  Service  Bulletin  SB-235-52-23M, 
dated  March  17, 1994.  CASA  Service  Bulletin 
SB-235-52-23,  Revision  2,  dated  )uae  1994. 
contains  the  following  list  of  eflective  pagss; 


P^jeNo. 

Revision  tawal 
ahoMvn  on  po0a 

DaM  shown  on 

1 

2 

3-« 

1 

2 

Origin^ 

April  13. 1994. 
June  9. 1994. 
June  16. 1993. 

This  incorporation  by  refBrenoe  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Cc^ies  may  be  obtained 
from  Ccmstrucdones  Aeronauticas.  S.A. 
Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  at  at  the  Office  of  the  Federal 
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Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
June  16,  1997. 

Issued  in  Rentoo.  Washington,  on  May  2, 
1997. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directomte.  Aircraft  Certification  Service. 
[FR  Doc.  97-12043  Filed  5-9-97;  8:45  am) 
HLUN6  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  38 

[Dodwt  No.  96-NIKI-168-AO;  Amandment 
30-10021;  AD  97-10-00] 

RiN2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGB«CY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  repetitive 
detailed  visual  inspections  to  detect 
cracks  on  frame  179  at  the  attachment 
bracket  for  the  door  restraint  cable,  and 
various  follow-on  actions.  This 
amendment  also  requires  installation  of 
new  doublers  and  stress  pads  on  frame 
179.  which  would  terminate  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  of  cracks  in 
frame  179  of  the  fuselage  at  the 
attachment  bracket  for  the  door  restraint 
cable  on  in-service  airplanes  due  to 
improper  rigging  of  the  door  restraint 
system.  The  actions  specified  by  this  AD 
are  intended  to  prevent  such  cracking, 
which  could  result  in  structural  failure 
of  the  fuselage  and  consequent  rapid 
decompression  of  the  pressurized 
section  of  the  fuselage. 
DATES:  EfEactive  June  16. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  June  16, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC  20041-«029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfBce  of 


the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2148;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  February  14, 
1997  (62  FR  6888).  That  action  proposed 
to  require  repetitive  detailed  visual 
inspections  to  detect  cracks  on  frvme 
179  at  the  attachment  bracket  for  the 
door  restraint  cable,  and  various  follow- 
on  actions.  That  action  also  proposed  to 
require  installation  of  new  doublers  and 
stress  pads  on  frame  179.  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  49  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
mil  be  affected  by  this  AD. 

The  required  inspection  will  take 
approximately  2  work  houra  pet 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operaton  is  estimated  to  be  $5,880.  or 
$120  per  airplane,  per  inspection  cycle. 

The  required  installation  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$23,520.  or  $480  per  airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ectB  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

130.13    [AmwMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-10-09    fetstraam  Aiitrafl  Limited: 

Amendment  39-10021.  Docket  96-NM- 
168- AD. 

Applicability:  Model  4101  airplanes, 
constiuctois  numbers  41004  through  41086 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wneUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sub|ect  to  the  requiraments  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfbimance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opentor  must  request  approval  for  an 


alteniative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  tmsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  in  frame  179  of  the 
fiiseli^ge.  which  could  result  in  structural 
failure  of  the  fuselage  and  consequent  rapid 
decompression  of  the  pressurized  section  of 
the  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  3.000  total 
flight  cycles,  or  within  300  flight  cycles  after 
the  efEective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  erodes  on  frame  179  at 
the  attachment  bracket  for  the  door  restraint 
cable,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  J41-A53-024.  dated 
April  26, 1996. 

(1)  If  no  crack  is  detected,  repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  1.000  flight  cycles.  After  each 
inspection,  perform  the  actions  specified  in 
paragraph  (c)  of  this  AD. 

(2)  If  any  crack  is  detected,  prior  to  furttier 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113.  FAA,  Transport  Airplane 
Directorate.  After  repair,  perform  the  actions 
specified  in  paragraph  (c)  of  this  AD. 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  perform  the  visual  inspection 
specified  in  paragraph  (a]  of  this  AD  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Sennce  Bulletin  J41-A53-024.  dated 
April  26, 1996;  and  accomplish  the 
applicable  follow-on  actions  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  If  no  crack  is  detected,  prior  to  further 
flight,  install  new  doublers  and  stress  pads 
on  frame  179  in  accordance  with  the  alert 
service  bulletin.  Immediately  after 
installation,  perform  the  actions  specified  in 
paragraph  (c)  of  this  AD.  Accomplishment  of 
these  actions  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  l>y  the  Manager.  Standardixation 
Branch.  ANM-113.  Prior  to  further  flight 
following  accomplishment  of  the  repair, 
install  new  doublers  and  stress  pods  on  frame 
179  in  accordance  with  the  alert  aetvioe 
bulletin;  and  then  perform  the  actions 
specified  in  paragraph  (c)  of  this  AD. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (aXl) 
of  this  AD. 

(c)  Prior  to  further  flight  following 
accomplishment  of  the  actions  as  specified  in 
paragraph  (aXD.  (aK2).  (b)(1),  or  (bK2)  of  this 
AD,  perform  a  test  to  verify  proper 
adjustment  of  the  restraint  able,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-024.  dated  April  26. 1996. 
If  the  restraint  cable  has  been  improperly 
adjusted,  prior  to  further  flight  correct  the 


discrepancy  in  accordance  with  the  alert 
service  bidletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  writh  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirem«its  of  this  AD 
can  be  accomplished. 

(f)  Certain  actions  shall  be  dime  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-024.  dated  April  26. 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  lie  obtained 
from  Jetstream  Aircraft,  Inc..  P.O.  Box  16029. 
Dulles  International  Airport,  Washington.  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  eQactive  on 
June  16. 1997. 

Issued  in  Renton,  Washington,  on  May  2, 
1997. 

S.S.  Millar. 

Acting  Manager,  Transport  Aiipkme 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-12044  Filed  5-9-97;  8:45  am] 

BILUNa  CODE  4»1»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtation  Admlnistralion 

14CFRPart39 

P>ociwt  Na  97-NM-M-AO;  Amandmant 
39-10023;  AO  •7-10-11] 

RIN212fr-AA64 

Alrworthinees  Olreetlves:  Boeing 
MmM'777  Series  Aiipienee 

AQBICY:  Federal  Aviation 
Administration.  EXDT. 
ACTION:  Final  rule;  request  (or 
comments. 

WMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  777 
series  airplanes.  This  action  requires 
repetitive  testing  of  the  engine  fire 
shutoff  switch  (EFSS)  to  determine  that 


the  override  mechanism  and  the  switch 
handle  are  operational,  and  replacement 
of  the  EFSS.  if  necessary.  This  action 
also  requires,  for  certain  airplanes, 
installation  of  a  collar  on  a  specific 
circuit  breaker  of  the  standby  povrer 
management  panel,  and  installation  of 
placards  to  advise  the  flightcrew  that 
the  override  mechanism  must  be  pushed 
in  order  to  pull  the  fire  switch.  This 
amendment  is  prompted  by  a  report 
indicating  that  a  solenoid  and  an 
override  mechanism  of  the  EFSS  were 
not  operational  due  to  overheating  of 
the  solenoid.  The  actions  specified  in 
this  AD  are  intended  to  prevent  damage 
to  the  EFSS  solenoid  and  to  the  override 
mechanism,  and  consequent  frdlure  of 
the  EFSS  due  to  overheating  of  the 
solenoid;  such  Eailure  of  the  EFSS  could 
result  in  the  inability  of  the  flightcrew 
to  discharge  the  fire  extinguishing  agent 
in  the  event  of  an  engine  fire. 
DATES:  Effective  May  27, 1997. 

"the  incorporation  by  refiBrence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  27, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  11, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Adnunistration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-tfMr- 
90-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  irSormation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Conun«tnal  Airplane  (koup.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
RM  niRTHER  MP0RMAT10N  OONTACT: 
Lany  Reiaing,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S,  FAA, 
.Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  telephone  (425)  227-2683: 
bx  (425)  227-1181. 
SUf^lfMBITARY  WTOnMATION;  The  FAA 
has  received  a  report  indicating  that  a 
solenoid  and  an  override  mechanism  of 
the  engine  fire  shutoff  switch  (EFSS) 
were  not  operational.  Investigation 
revealed  that  an  overiieating  condition 
in  the  solenoid  damaged  the  solenoid 
and  the  override  mechanism  of  the 
EFSS.  Further  investigation  revealed 
that  the  overiieating  condition  of  the 
solenoid  may  be  caused  when  power  is 
applied  to  the  EFSS  solenoid  for  long 
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periods  of  time,  such  as  when  the 
airplane  is  on  the  ground  with  the 
power  on  and  the  engine  fuel  control 
switch  is  in  the  "Cutoff"  position. 
Damage  to  the  EFSS  solenoid  and  to  the 
ovenide  mechanism  due  to  overheating 
of  the  solenoid  could  result  in  failure  of 
the  EFSS.  Such  failure,  if  not  corrected, 
could  result  in  the  inability  of  the 
flightcrow  to  discharge  the  fire 
extinguishing  agent  in  the  event  of  an 
engine  fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
26A0012.  dated  May  1. 1997,  which 
describes  procedures  for  repetitive 
testing  of  the  EFSS  of  both  the  left-  and 
right-hand  engines  to  determine  if  the 
override  mechanism  and  the  switch 
handle  are  operational,  and  replacement 
of  the  EFSS,  if  necessary.  For  any 
airplanes  on  which  a  collar  on  circuit- 
breaker  C26612  of  panel  P310  of  the 
standby  power  management  panel  has 
not  been  installed,  the  alert  service 
bulletin  also  describes  procedures  to 
perform  that  installation,  and  to  install 
placards  near  the  EFSS  of  both  engines 
and  near  the  auxiliary  power  unit  (APU) 
EFSS  to  advise  the  Qightcrew  that  the 
override  mechanism  must  be  pushed  in 
order  to  pull  the  fire  switch.  Installation 
of  the  collar  on  circuit  breaker  C26612 
of  panel  P310.  which  is  the  circuit 
breaker  that  supplies  power  to  the  EFSS 
solenoids,  will  prevent  damage  to  the 
EFSS  due  to  overheating  of  the  solenoid. 

Explanation  of  the  RequirementB  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  777 
series  airplanes  of  the  same  type  design, 
this  AO  is  being  issued  to  prevent 
damage  to  the  EFSS  solenoid  and  to  the 
override  mechanism  and  consequent 
failure  of  the  EFSS  due  to  overheating 
of  the  solenoid;  such  failure  could  result 
in  the  inability  of  the  flightcrew  to 
discharge  the  fire  extingmshing  agent  in 
the  event  of  an  engine  fire.  This  AD 
requires  repetitive  testing  of  the  EFSS  of 
both  the  left-  and  right-hand  engines  to 
determine  if  the  override  mechanisdf 
and  the  switch  handle  are  operational, 
and  replacement  of  the  EFSS.  if 
necessary.  For  certain  airplanes,  this  AD 
requires  installation  of  a  collar  on 
circuit  breaker  C26612  of  panel  P310  of 
the  standby  power  management  panel, 
and  installation  of  placards  near  the 
EFSS  of  both  engines  and  near  the  APU 
EPSS  to  advise  the  flightcrew  that  the 
override  mechanism  must  be  pushed  in 
order  to  pull  the  fire  switch.  The  actions 


are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  E£EBCtiTe  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  A00AE8SES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Facbial  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Riiles  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-90-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regnlatory  biqMCt 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  stifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

f  39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-10-11    Boeing:  Amendment  39-10023. 
Docket  97-NM-90-AD. 


Applicability:  All  Model  777 1 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  othenwise  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  %«rith  paragraph  (c)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  ot 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  oiamage  to  the  engine  fire 
shutoff  switch  (EFSS)  solenoid  and  to  the 
override  mechanism,  and  consequent  failure 
of  the  EFSS,  which  could  result  in  the 
inability  of  the  flightcrew  to  discharge  the 
fire  extinguishing  agent  in  the  event  of  an 
engine  fire,  accomplish  the  following: 

(a)  For  all  airplanes:  Within  14  days  after 
the  effective  date  of  this  AD,  perform  a  test 
of  the  EFSS  of  both  the  left-and  right-hand 
engines  to  determine  if  the  override 
mechanism  and  the  switch  handle  are 
operational,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-26A0012,  dated  May  1, 
1997. 

(1)  If  the  override  mechanism  and  the 
switch  handle  of  ihe  EFSS  are  operational, 
prior  to  further  flight,  acomplish  the 
requirements  of  paragraph  (a)(l)(i)  m  (a)(l)(ii) 
of  this  AD,  as  applicable,  in  accordance  with 
the  alert  service  bulletin. 

(i)  For  Group  1  airplanes  identified  in  the 
alert  service  bulletin:  Install  a  collar  on 
circuit  breaker  C26612  of  panel  P310  of  the 
standby  power  management  panel.  Followring 
accomplishment  of  this  installation,  prior  to 
further  flight,  install  placards  near  the  EPSS 
of  both  engines  and  near  the  auxiliary  power 
imit  (APU)  EFSS  to  advise  the  flightcrew  that 
the  override  mechanism  must  be  pushed  in 
order  to  pull  the  fire  switch. 

(ii)  For  Group  2  airplanes  identified  in  the 
alert  service  bulletin:  Ensure  that  a  collar  is 
installed  on  circuit  breaker  C26612  of  panel 
P310  of  the  standby  power  management 
panel.  If  a  collar  is  not  installed,  prior  to 
further  flight,  install  a  collar  on  circuit 
breaker  C26612  of  panel  P310  of  the  standby 
power  management  panel. 

(2)  If  the  override  mechanism  or  the  switch 
handle  of  the  EFSS  is  not  operational,  prior 
to  further  flight,  replace  the  EFSS  with  a  new 
or  serviceable  EFSS,  in  accordance  with  the 
alert  service  bulletin. 

(b)  For  all  airplanes:  Repeat  the 
requirements  of  f>aragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  500  flight 
hours. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  mth  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  actions  shall  be  done  in  aooordanoe 
with  Boeing  Alert  Service  Bulletin  777- 
26A0012.  dated  May  1. 1907.  This 
inoHpOTation  by  reference  was  approved  by 
the  Director  of  the  Federal  Roister  in 
accordance  with  5  U.S.C  S52(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  bom  Boeing 
Gommercitd  Airploie  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  die  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
May  27. 1997. 

Issued  in  Renton.  Washington,  on  May  5, 
1997. 

SJL  Miller. 

Acting  A4anager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-12249  Filed  5^9-97;  8:4.5  am] 
aaUNQ  OOOK  4eio-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatkMi  AdmlnialFBtkNi 

14  CFR  Part  39 

poctotNe.9a  NM  283-AP;  Amandmawt 
39-10024;  AD  97-19-12] 

RiN  2120-AA64 

Airworthiness  DIrsctlves;  McDonnsil 
Dougiss  Modal  MD-11  Sories 
Alrplanos 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  a  one-time  inspection  to 
detect  riding,  chafing,  or  damage  of  the 
wire  bundles  adjacent  to  the  disconnect 
panel  bracket  of  the  observer's  station. 
This  amendment  also  requires  repair  or 
replacement  of  damaged  wires  with  new 
or  serviceable  wires;  installation  of  anti- 
chafing  sleeving  on  the  wire  bimdles.  if 
necessary;  and  installation  of  grommet 
along  the  entire  upper  afl  edge  of  the 
disconnect  panel  bracket.  This 
amendment  is  prompted  by  a  report 
indicating  that  the  circuit  breakers 
tripped  (HI  a  Model  MD-11  series 
airplane  due  to  inflight  arcing  behind 
the  avionics  circuit  breaker  panel  as  a 
result  of  chafing  of  the  wire  bimdles 
adjacent  to  the  disconnect  panel  bracket 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
such  chafing,  which  could  result  in  a 
fire  in  the  wire  bundles  and  smolw  in 
the  cockpit. 
DATES:  Effective  June  16. 1997. 


The  inoorp<»ation  by  reference  of 
certain  publications  listed  in  the 
regulations  is'approved  by  the  Director 
of  the  Federal  Roister  as  d  ^ule  16. 
1997. 

ADDRESSES:  The  service  inlnmation 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corp<XBtion. 
3855  Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Technical 
Publications  Btisiness  Administration. 
Depaitmmit  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transpcnl  Airplime  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
'  3960  Paramotmt  Botilevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Systems  and  EquifMnent  Brandi,  ANM- 
130L.  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Botilevard,  Lakewood,  California  90712; 
telephcme  (562)  627-5350;  fiuc  (562) 
627-5210. 

SUPPLBKNTARV  MFORMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  February  18, 1997  (62  FR  7182).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  riding,  chafing,  or 
damage  of  the  wire  bimdles  adjacent  to 
the  disconnect  panel  bracket  of  the 
observer's  station.  That  action  also 
proposed  to  require  repair  or 
replacement  of  damaged  wires  with  new 
or  serviceable  wires;  installation  of  anti- 
chafing  sleeving  on  the  wire  bimdles.  if 
necessary;  and  installation  of  grommet 
along  the  entire  upper  aft  edge  of  the 
disconnect  panel  bracket. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposal. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


25840  Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations  25841 


25840  Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations  25841 


Cost  Impact 

There  are  approxiniately  86 
McDonnell  Douglas  Model  MD-11 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  45  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $8,100, 
or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirmneats  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicaticms  to  %«rarrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatmy  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impect,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOCMESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safiaty.  Incorporation  by  reference. 
Safety. 

AdoptiaD  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministraticHi  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-10-12    McDonnell  Douglas:  Amendment 
39-10024.  Docket  96-NM-283-AD. 
Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDl  1-24-1 11.  dated 
December  3, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  (terfbnnance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/opnator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efkict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Cktmpliance:  Required  as  indicated,  unless 
accompUshed  previously. 

To  detect  and  correct  chafing  of  the  wire 
bundles  adjacent  to  the  disconnect  panel 
bracket  assembly  and  consequent  inflight 
arcing  behind  the  avionics  circuit  breaker, 
which  could  result  in  a  fire  in  the  wire 
bundles  and  smoke  in  the  cockpit, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Perform  a  one-time  inspection  to 
detect  riding,  chafing,  or  damage  of  the  wire 
bundles  adjacent  to  the  disconnect  panel 
bracket  of  the  observer's  station,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-24-111,  dated  December  3, 
1996. 

(1)  Condition  1.  If  any  riding  or  chafing  is 
found,  and  if  any  damage  is  found:  Prior  to 
further  flight,  repair  or  replace  any  damaged 
wires  with  new  or  serviceable  wires;  install 
anti-chafing  sleeving  on  the  wire  bundles; 
and  install  a  grommet  along  the  entire  upper 
aft  edge  of  the  disconnect  panel  bracket;  in 
accordance  with  the  service  bulletin. 

(2)  Condition  2.  If  any  riding  or  chafing  is 
found,  but  no  damage  is  found:  Prior  to 
further  flight,  install  anti-chafing  sleeving  on 
the  wire  bundles,  and  install  a  grommet 
along  the  entire  upper  aft  edge  of  the 
disconnect  panel  bracket,  in  accordance  with 
the  service  bulletin. 

(3)  Condition  3.  If  no  riding,  chafing,  or 
damage  is  found:  Prior  to  further  flight, 
install  a  protective  grommet  along  the  entire 
upper  aft  edge  of  the  disconnect  panel 
bracket  in  accordance  tirith  the  service 
bulletin. 

(b)  An  alternative  method  of  complianoa  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  The  actions  shall  be  done  in  accordance 
«nth  McDonnell  Douglas  Service  Bulletin 
MDll-24-111.  dated  December  3, 1996.  This 
incorporation  by  reference  vns  approved  l)y 
the  Director  of  the  Faderal  Ragiatar  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  CcMporation,  3855 
Lakewood  Boulevard.  Long  Beach,  Califimiia 
90846,  Attention:  Technical  Publications 
Business  Administration.  Department  C1-L51 
(2-60).  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Re^ster,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

(e)  This  amendment  becomes  effective  on 
June  16. 1997. 

Issued  in  Renton,  Washington,  on  May  S, 
1997. 

SIL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-12250  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Offlca  of  ttw  Secratary 
14  CFR  Part*  310  and  374 

RtN  2106-AO64 

Inapaction  and  Copying  of  Oopartroant 
of  Tranaportation  Opinkma,  Ordars, 
and  Records  and  Implamantation  of 
the  Consumar  Cradit  Protactioa  Act 
WHti  Raspact  to  Air  Carriara  and 
Foraign  Air  Carriars 

AQOICY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes 
regulations  on  the  inspection  and 
copying  of  EXDT  opinions,  ordera,  and 
records  in  14  CFR  Pari  310  and  amends 
regulations  on  the  implementation  of 


the  Consumer  Credit  Protection  Act 
with  respect  to  air  carriers  and  foreign 
air  carriers  in  14  CFR  Part  374.  The 
Department  is  revoking  14  CFR  Part  310 
because  the  provisions  of  the  regulation 
are  outdated  and  already  encompassed 
in  49  CFR  Part  7  which  adequately 
provides  for  the  inspection  and  copying 
of  all  relevant  E)OT  opinions,  orders, 
and  records.  WiUi  regard  to  14  CFR  Part 
374,  the  Department  is  revising  the 
regulation  to  update  both  the  agency 
references  and  statutory  citations.  These 
actions  are  taken  in  response  to  the 
President's  Regulatory  Reinvention 
Initiative. 

DATES:  This  rule  is  effective  on  June  11, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dayton  Lehman,  Office  of  Aviation 
Enforcement  and  Proceedings  (C-70), 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (202)  366-9342. 

SUPPI.EMENTARY  INFORMATION: 

I.  Inspection  and  Copying  of  DOT 
Opinions,  Orders,  and  RetxH^ 

In  an  effort  to  eliminate  duplication  of 
its  regulations  in  the  Code  of  Federal 
Regulations  (CFR)  and  to  eliminate 
outdated  information,  the  Department  is 
removing  14  CFR  Part  310.  Part  310 
provides  for  the  inspection  and  cop)ring 
of  certain  DOT  opinions,  orders,  and 
records.  An  outdated  list  of  certain 
materials  once  made  available  by  the 
Civil  Aeronautics  Board  is  contained  in 
the  rule.  However,  materiab  are  already 
made  available  to  the  general  public 
under  the  DOT  Public  Availability  of 
Information  provisions  (49  CFR  Part  7), 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  and  through  Uie  DOT 
Docket  Section.  Continuing  to  have  two 
regulations  that  perform  the  same 
function  is  not  necessary  and  14  CFR 
Part  310  is  therefore  being  removed. 

n.  Inqilementation  of  the  Consumer 
Credit  Protection  Act  Widi  Respect  to 
Air  Carriera  and  Foreign  Air  Carriers 

The  Department  is  amending  14  CFR 
Part  374  to  update  both  the  language  of 
the  regulation  and  the  references  to  the 
statutory  provisions  that  it  implements. 
Since  the  regulation  was  first  adopted, 
the  Department  of  Transportation  has 
replaced  the  Gvil  Aeronautics  Board 
(CAB)  as  the  agency  with  enforcement 
responsibility  under  the  regulation. 
Thus,  the  regulation  is  being  amended 
to  reflect  this  change.  In  addition,  some 
of  the  statutory  citations  in  the 
regulation  are  outdated  and  are  being 
revised  in  this  final  rule.  Overall,  the 
amended  regulation  will  accurately 
reflect  both  the  current  role  of  the 


Department  and  the  correct  statutory 
provisions  being  implemented  by  the 
rule.  The  changes  are  editorial  and  not 
substantive. 


m.  Waiver  of  Proposed  Rulemaking  Records 


List  of  Subjects 

14  CFR  Part  310 

Administrative  practice  and 
procedure,  Freedom  of  information. 


In  developing  this  final  rule,  we  are 
dispensing  with  the  usual  notice  of 
proposed  rulemaking  and  public 
comment  procedures  set  forth  in  the 
Administrative  Procedtire  Act  (APA)  (5 
U.S.C.  553).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  We  have 
determined  that  under  5  U.S.C.  553 
good  cause  exists  for  dispensing  with 
the  notice  of  proposed  rulemaking  and 
public  comment  procedures  for  this  rule 
because  the  changes  are  purely  editorial 
and  administrative  in  nature. 

IV.  Regulatory  Statements 

Executive  Order  12866 

This  final  rule  is  considered 
nonsignificant  under  EXDT's  Policies  and 
Procedures.  The  rule  would  have  no 
economic  impact  and  no  further 
regulatory  evaluation  was  prepared.  The 
rule  merely  eliminates  the  duplicative 
and  outdated  provisions  of  14  CFR  Part 
310  and  amends  the  provisions  of  14 
CFR  Part  374  to  reflect  ciirrent  agency 
responsibilities  and  statutory  authority. 
The  elimination  of  14  CFR  Part  310  will 
have  no  affect  on  the  general  public 
since  there  are  other  readily  available 
methods  of  obtaining  DOT  records,  and 
a  regulation  governing  those  methods. 
Likewise,  this  rule's  revision  to  14  CFR 
Part  374  will  have  no  substantive 
impact  on  its  provisions.  It  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  imder  Executive 
Order  12866. 

Regulatoty  Flexibility  Act 

This  rulemaking  will  have  no  impact 
on  small  entities  for  the  reasons  stated 
above.  Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
and  that  a  r^ulatory  flexibility  analysis 
is  not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  new 
reporting  or  record-keeping 
requirements  necessitating  clearance  by 
OMB. 


14  CFR  Part  374 

Administrative  practice  and 
procedure.  Air  carriers,  Consxuner 
protection.  Enforcement 

Accordingly,  the  Department  of 
Transportation  removes  14  CFR  Part  310 
and  amends  14  CFR  Part  374  as  set  forth 
below: 

CHAPTER  N-OFFICE  OF  THE  SECRETARY. 
DEPARTMENT  OF  TRANSPORTATION 
(AVIATION  PROCEEDINGS) 

PART  310-INSPECTION  AND 
COPYING  OF  DOT  OPINIONS, 
ORDERS,  AND  RECORDS  [REMOVED] 

1.  Under  the  Authority  of  49  U.S.C 
40113,  Part  310  is  removed. 

PART  374— IMPLEMENTATION  OF  THE 
CONSUMER  CREDIT  PROTECTION 
ACT  WITH  RESPECT  TO  AIR 
CARRIERS  AND  FOREIGN  AIR 
CARRIERS  [AMENDED] 

B.  Part  374  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  374 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  1601-1693r,  49  U.S.C. 
SubtiUe  VII:  and  12  CFR  parts  202  and  226. 

2.  Section  374.1  is  revised  to  read  as 
follows: 

1374.1    Purpoaa. 

The  purpose  of  this  part  is  to  state  the 
Department  of  Transportation's 
responsibility  to  enforce  air  carrier  and 
foreign  air  carrier  compliance  with 
Subchapters  I,  m,  IV,  V  and  VI  of  the 
Consumer  Credit  Protection  Act  and 
Regulations  B  and  Z  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

3.  Section  374.3  revised  to  read  as 
follows: 

§374.3    CompliancawWi  the  Consumer 
Credtt  Proiacbon  Act  and  rsguMiona. 

(a)  Each  air  carrier  and  foreign  air 
carrier  shall  comply  with  the 
requirements  of  the  Consumer  Credit 
Protection  Act,  15  U.S.C.  1601-1693r. 
Any  violation  of  the  following 
requirements  of  that  Act  will  be  a 
violation  of  49  U.S.C.  Subtitie  vn, 
enforceable  by  the  Department  of 
Transportation: 

(1)  The  Truth  in  I  .ending  Act.  as 
supplemented  by  the  Fair  Credit  Billing 
Act,  15  U.S.C.  1601-1667,  requiring 
disclosure  of  credit  terms  to  the 
consumer  and  prohibiting  inaccurate  or 
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unfair  credit  billing  and  credit  card 
practices. 

(2)  The  Fair  Credit  Reporting  Act,  15 
U.S.C.  1681-1681  setting  forth 
requirements  to  be  met  by  consiuner 
credit  reporting  agencies  and  persons 
who  use  consumer  credit  reports. 

(b)  Each  air  carrier  and  foreign  air 
carrier  shall  comply  with  the 
requirements  of  Regulation  B.  12  CFR 
part  202.  and  Regulation  Z.  12  CFR  part 
226.  of  the  Board  of  Governors  of  the 
Federal  Reserve  Board.  Any  violation  of 
the  requirements  of  those  regulations 
will  be  a  violation  of  49  U.S.C  Subtitle 
Vn,  enforceable  by  the  Department  of 
Transportation. 

4.  Section  374.4  is  revised  to  read  as 
follows: 

§374.4   Enfofcemant  procedim. 

The  statutes  and  regulations  referred 
to  in  §  374.3  may  be  enforced  by  an 
enforcement  procedure  as  set  forth  in 
part  302  of  this  chapter  or  by  the 
assessment  of  civil  penalties  under  49 
U.S.C  46301. 

Issued  in  Washington,  DC  on  March  24, 
1997. 

Esdacjr  E.  Slalar. 

Secretary  of  Transportation. 
|FR  Doc.  97-9783  Filed  5-9-97;  8:45  ami 
I  COM  4»t«-«»-H 


DEPARTMENT  OF  ENERGY 

FadMsl  EiMigy  R«gul«flory 
Commission 

18CFRPwt284 

[DockM  Noe.  RM96-1-4)0S.  RPa7-Z76-«00: 
Ordw^NaSar-E] 

Standards  for  Businsss  PractiCM  Of 
InlBisms  Nstursl  Qas  Ptpsilnos 

Issued  May  6. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Final  rule;  Order  denying 

rehearing  and  request  for  %vaiver. 


;  The  Federal  Energy 
Regulatory  Commission  is  denying 
requests  fm  rehearing  of  Order  No.  587- 
B  (62  FR  5521,  Feb.  6. 1997).  Order  No. 
587^  incorporated  by  reference 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  requiring 
interstate  pipelines  to  exchange  data 
necessary  to  conduct  certain  business 
transactions  across  the  Internet 
according  to  protocols  established  in  the 
standards.  The  format  for  the  data  was 
adopted  by  the  Commission  in  Order 
No.  587.  61  FR  39053  (Jul.  26, 1996). 
The  order  clarifies  pipelines'  obligations 
in  implementing  the  standards. 


DATES:  Pipeline  implementation  of  the 
Internet  requirements  nms  &om  April  1, 
1997  to  June  1, 1997,  according  to  a 
staggered  schedule  established  in  Order 
No.  587. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington  DC.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426, 
(202) 208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  (202)  208- 
1283. 

Kay  Morice.  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426  (202)  208- 
0507. 

SUPPtEMENTARY  MFORMATKM:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A.  888  First  Street.  NE.  Washington 
D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  sovice,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commissicm.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-656-3920  if 
dialing  long  distance.  To  access  OPS. 
set  your  communications  software  to 
19200, 14400, 12000.  9600,  7200. 4800. 
2400.  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  OPS  in  ASCII  and  WordPerfect  5.1 
format  OPS  user  assistance  is  available 
at  202-208-2474. 

□PS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  OPS  via 
the  Intonet,  point  your  browser  to  the 
URL  address:  http://www.iiBdworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site  "  button.  When  your  Telnet 
software  connects  you,  log  on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC 
FedWorld  may  also  be  acooaaed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfBct  format  may  be 
purchased  from  the  Commission's  copy 


contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street.  NE. 
Washington.  DC  20426. 

ORIKR  DENYING  REHEARING  AND 
REQUEST  FOR  WAIVER 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair,  Vicky  A.  Bailey,  James ). 
Hoecker.  William  L  Massey,  and  Donald  F. 
Santa,  )r. 

On  March  3, 1997,  Natural  Gas 
Clearinghouse  (NGC)  and  Ozark  Gas 
Transmission  System  (Ozark)  filed 
requests  for  rehearing  of  Order  No.  587- 
B,'  and,  in  the  case  of  Ozark,  an 
alternative  request  for  a  waiver.  Fcm-  the 
reasons  discussed  below,  the  requests 
for  rehearing  and  waiver  are  denied. 

Background 

In  Order  No.  587,2  t)ie  Commission 
incorporated  by  reference  consensus 
standards  developed  by  the  Gas 
Industry  Standards  Board  (GISB) 
covering  certain  industry  business 
practices — Nominations,  Flowing  Gas, 
Invoicing,  and  Capacity  Release — as 
well  as  datasets  that  detailed  the  data 
requirements  needed  to  conduct 
business  transactions  in  these  areas.  In 
Order  No.  587-B,  the  Conunission 
incorporated  by  reference  GISB 
standards  establishing  the  protocols  and 
procedures  for  exchanging  these  files 
over  the  Internet,  with  implementation 
to  follow  a  staggered  schedule  begiiming 
April  1, 1997. 

At  the  same  time  that  GISB  passed  the 
standards  for  transacting  business 
transactions  over  the  Internet,  it  passed 
two  standards,  4.3.5  and  4.3.6,  requiring 
pipelines  to  provide  additional 
information  on  an  Internet  World  Wide 
Web  homepage  (homepage).^  GISB 
recommended  an  August  1, 1997 
implementation  date  for  the  two  V/atld 
Wide  Web  standards.  GISB  also 
approved  revisions  and  additions  to  its 
business  practices  standards,  with  a 
recommendation  for  tariff  filings 
beginning  May  1997  and 
implementation  in  November  1997. 


■  SUndard*  For  BuaineM  PracticM  Of  IntenUte 
Natural  Gaa  Pipalinaa.  Order  No.  SS7-B,  62  FR  5521 
(Feb.  6. 1997).  m  FERC  Suts.  ft  Regs.  Regulations 
Preambles  1 31.046  ()an.  30. 1997). 

'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587.  61  FR  39053 
Qui.  26. 1996),  m  FERC  Stats,  a  Regs.  Regulations 
Preambles  1 31.038  QuL  17, 1996).  mh'g  denied. 
Order  Na  5S7-A,  61  FR  SS20e  (Oct  25. 1996).  77 
FERC  161.061  (Oct  21.  1996). 

'This  information  includes  notices  (critical 
notices,  operation  notices,  system-wids  notices): 
Order  No.  566  affiliated  marketer  information 
(affiliate  allocation  log,  discount  postings): 
operationally  available  and  unsubscribed  capacity: 
Index  of  Custooiefs:  and  tbe  pipeline's  tariB. 


The  Commission  did  not  adopt  the 
two  World  Wide  Web  standards  (or  the 
supplemental  business  practices 
standards)  in  Order  No.  587-B,  because 
the  proposed  implementation  schedule 
for  these  standards  was  not  as  imminent 
as  for  the  standards  to  be  implemented 
on  April  1, 1997.  The  Commission 
stated  Uie  World  Wide  Web  and  the 
supplemental  business  practices 
standards  would  be  addressed  in  a  later 
order.  On  March  4. 1997,  the 
Commission  issued  Order  No.  587-C  * 
addressing  the  World  Wide  Web 
standards  and  the  revised  and  new 
business  practices  standards. 

NGC  mnintAins  the  Commission  erred 
by  not  adopting  the  World  Wide  Web 
standards  in  Order  No.  587-B 
(Standards  4.3.5  and  4.3.6).  NGC  and 
Ozark  claim  error  in  the  Commission's 
requirement  that  pipelines  maintain 
their  Electronic  Bulletin  Boards  (EBBs) 
in  addition  to  the  Internet  requirements 
of  Order  No.  587-B.  In  the  event  the 
Commission  does  not  grant  its  rehearing 
request.  Ozark  requests  a  waiver  of  any 
requirements  to  maintain  an  EBB. 

Pnblk  Notice,  Interventions,  and 
Piolests 

Public  notice  of  Ozark's  request  for 
waiver  was  issued  on  March  13. 1997, 
with  notices  and  motions  to  intervene  or 
protests  due  liy  March  20. 1997.  No 
motions  to  intervene  or  protests  were 
filed. 


A.  Adoption  ofWorid  Wide  Web^ 
Standards 

NGC's  request  that  the  Commission 
adopt  the  standards  requiring  pipelines 
to  provide  information  on  World  Wide 
W^  homepages  (Standards  4.3.5  and 
4.3.6)  is  moot.  The  Commission  adopted 
Standard  4.3.6  in  Order  No.  587-C  The 
Commission  did  not  adopt  Standard 
4.3.5  in  Order  No.  587-C,  only  because 
GISB  had  not  completed  the  woilw 
needed  to  implement  the  standard. 
Standard  4.3.5  provides  that  documents 
maintained  on  a  pipeline's  homepage 
will  be  downloadable  in  a  specified 
electronic  structure,  and  GISB  has  not 
yet  promulgated  the  electronic 
structure.  The  Commission,  however, 
stated,  in  Order  No.  587-C.  that  the 
ability  to  download  information  is 
critical  for  ctistomos  who  do  not  want 
to  reed  the  information  on-line  or  who 
want  the  information  in  computer- 
readable  form,  and  tuged  GISB  to  adopt 
the  required  electronic  structure 
quickly.  The  Commission  intends  to 


incorporate  Standard  4.3.5  when  GISB 
develops  the  required  download 
formats. 

B.  Requirements  That  Pipelines 
Continue  to  Maintain  EBBs 

NGC  and  Ozark  seek  rehearing  of  the 
Commission's  statements  in  Order  No. 
587-B  that  the  Commission  would  not 
eliminate  its  requirement  for  pipelines 
to  provide  certain  information  on  EBBs, 
while  the  Internet  standards  are  being 
implemented.'  NGC  and  Ozaric  contend 
that  the  Commission  is  requiring 
pipelines  to  provide  three  methods  of 
communication:  an  EBB,  a  file 
download  capability  throu^  Electronic 
Data  Interchffioge  (H)!)  using  Valued 
Added  Networks  (VANs)  (citing  18  CFR 
284.8(b)(5)),  and  the  new  Internet 
communications.  They  maintain  that 
mnintaining  three  Systems  is 
unnecessarily  costiy  and  wasteful. 

If  its  request  for  rehearing  is  denied. 
OzsA.  requests  a  waiver  of  the 
requirement  to  maintain  an  EBB  and  the 
requirement  to  support  EDI-based 
transmission  of  data  through  a  VAN.  It 
states  that  all  of  its  current  EBB 
functions  will  be  available  on  a  Web- 
based  system.* 

1.  Dijwnloads  to  VANs 

With  the  implementation  of  the  GISB 
standards  for  Internet  communication, 
the  Conunission  regulations  no  longer 
require  pipelines  to  provide  file 
downloads  to  a  VAN.  Thus,  NGC  and 
Ozark  already  have  received  the  relief 
they  request 

In  Order  No.  563.''  the  Conunission 
added  section  284.8(bH5)  to  its 
regulations,  which  required  pipelines  to 
adhere  to  standards  providing  for 
downloads  of  information  about 
capacity  release  transactions,  available 
capacity,  and  system-wide  notices  in 
standardized  EDI  file  formats.*  At  that 
time,  the  Commission  standards 
required  that  the  information  be  made 


*Oi6m  No.  S87-C,  62  FR  10664  (Mar.  10. 1997). 
in  FERC  Stats,  k  Regs.  Regulations  Preambles 
131,050  (Mar.  4, 1997). 


>62  FR.  at  5524:  m  FERC  Stats,  k  Regs. 
Regulations  Preambles,  at  30,169-70. 

*It  states  that  it  wall  still  support  the  use  of 
facsimile  trensmission  for  nominatioos  and 
capacity  release  offsis  or  bids. 

^Standards  For  Electraaic  Bulletin  Boards 
Required  Under  Part  284  of  tfaeCooimissian's 
Regulations.  Order  Na  563.  59  FR  516  Qan.  5. 
1994),  m  FERC  Stats,  a  Rags.  Preambles  1 30,968 
(Dec.  23. 1993),  order  on  rah 'g.  Order  Na  563-A. 
59  FR  23624  (May  6. 1994),  m  FERC  Stats,  k  Rags. 
Preembles  1 30.994  (May  2. 1994).  rdi'g  denied. 
Older  Na  S63-B.  68  FERC  1 61,002  (1994). 

'  In  contrast  to  an  EBB.  where  the  user  at  a 
keyboard  interacts  writh  the  pipeline's  computer,  e 
file  download  provides  for  tlw  transfar  in 
computerixed  Coraiat  of  a  tile  from  the  pipeUne's 
computer  to  the  user's  computer.  The  user  can  use 
its  own  internal  computer  pro-ams  to  manipulate 
the  data. 


available  to  any  party,  including  a 
VAN.» 

In  Order  No.  587.  the  Commission 
removed  section  284.8(b)(5)  from  its 
regulations.  In  its  place,  the 
Commission  substituted  the  Capacity 
Release  Standards  promulgated  by 
GISB.  which  revised  and  updated  the 
formats  previously  required  by  the 
section  284.8(b)(5)  standards.  The 
standards  adopted  in  Order  No.  587-B 
also  require  pipelines  to  provide  thes^ 
files  through  Internet  communications. 
Thus,  once  pipelines  implement  the 
GISB  Internet  standards,  they  will  no 
longer  be  required  to  support  other 
methods  of  transmitting  these  files,  such 
as  to  a  VAN. 

2.  Continuation  of  the  EBB  Requirement 

NGC  and  Ozark  also  contend  that  the 
Commission  should  not  be  continuing 
to  require  pipelines  to  maintain  EBBs. 
They  argue  that  maintenance  of  two 
systems— EBBs  and  Internet 
communications — is  wasteful  and 
unnecessary  and  at  odds  with  GISB's 
goal  of  moving  away  from  proprietary 
EBBs  to  standardized  Internet 
communications. 

NGC's  and  Ozark's  rehearing  requests 
evidence  confusion  about  the 
Commission's  EBB  reqtiirements  that 
require  clarification.  TYte  rehearing 
requests  raise  two  issues  that  need  to  be 
considered  separately.  The  firet  is 
whethn  a  waiver  is  necessary  for 
pipelines  to  replace  their  current  dial- 
up  EBBs  v^th  Internet  communications. 
The  second  is  whether  the  Ck>mmission 
should  remove  its  requirement  for 
pipelines  to  T""'"twir<  EBBs  and 
substitute  the  standardized 
communication  methods  developed  by 
GISB.  A  subsidiary  issue  is  whetner. 
and  imder  what  circumstances, 
pipelines  are  permitted  to  eliminate 
their  EBBs  and  replace  them  with 
stsndardized  commtmication  methods. 

On  the  first  question,  pipelines  can 
now  replace  their  dial-up  EBBs  with 
Internet  commimications,  without  the 
need  for  a  wraiver.  The  term  EBB,  as 
used  in  the  Commission's  regulations, 
does  not  refer  to  any  specific 
technological  method  of 
communication.  ■<>  An  EBB  refers  to  a 
continuous  computer  connection 
between  a  pipelhie's  computer  and  a 
user's  computer  in  which  the 
information  from  the  pipeline's 
computer  is  displayed  visually  on  the 
user's  computer  and  the  user  can  enter 


*A  VAN  is  a  communications  or  information 
system  providing  an  aggregation,  routing,  and 
delivery  service.  In  efiect.  a  VAN  provides  s  user 
with  an  electronic  mailbox  for  receiving 
information. 

-See  Section  284.10(a). 
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data  to  the  pipeline's  computer.  ■ '  When 
the  EBB  requirement  was  first  imposed 
in  Order  No.  636.  the  technology  was  to 
use  direct  telephone  modem 
connections  to  dial-up  a  pipeline  EBB. 
The  dial-up  system  was  non- 
standardized,  with  each  pipeline 
requiring  the  use  of  different  software 
packages  and  log-on  procedures  to 
access  the  pipelines'  computers.  As 
technology  has  changed,  however, 
pipelines  can  now  provide  the  same 
interactive  service  using  more  ciurent 
and  standardized  technological  methods 
that  are  consistent  with  the  GISB 
standards,  such  as  an  Internet  or  Weh- 
based  system.  Using  an  Internet-based 
system  removes  many  of  the 
idiosyncracies  in  log-on  procedures  that 
plagued  the  dial-up  systems,  since  each 
user  can  access  each  pipeline's  World 
Wide  Web  site  using  the  same  Internet 
connection  and  Web  browser.  Thus, 
pipelines  are  not  prohibited  by 
Commission  regulations  from  using  a 
Web-based  EBB  in  place  of  a  dial-up 
EBB. 

However,  even  moving  pipeline  EBBs 
to  the  Internet  may  not  necessarily 
create  the  open  and  standardized 
communication  system  that  is  required. 
For  instance,  standards  may  need  to 
delineate  the  minimum  W^  browser 
and  encryption  levels  that  are  needed  to 
access  pipeUne  Web  sites,  the  basic 
organization  of  the  Web  site,  and  the 
format  in  which  data  will  be  presented. 
Moreover,  as  happened  with  the 
standardization  of  business  transactions, 
communication  efficiency  may  require 
that  standards  be  developed  to  specify 
specific  file  formats  for  the  exchange  of 
business  information. 

GISB  too  has  recognized  that  there  is 
further  need  to  standardize  all  EBB 
functions  and  information  within  a 
reasonable  amount  of  time.' ^  But.  at  the 
present  time,  the  standardization  effort 
is  not  complete.  Standards  still  have  not 
been  developed  to  cover  all  the 
information  the  Commission  requires  to 
be  posted  on  EBBs.'^  Althou^  GISB  has 


"  See  Standard*  For  Electronic  Bulletin  Boards 
Raquirad  Under  Part  2S4  Of  The  Commission's 
Regulations.  Order  Na  M3.  59  FR  S16  (Jan.  S.  1994) 
FERC  Stats,  ft  Rags.  Regulation  Preamble*  ||an. 
1991-lune  1996).  1 30.98«.  at  31.001  a.  10  (Dae  23. 
1993). 

■'Electronic  Delivery  Mechanism  Standard  4.3.6. 

"Commission  regulations  require  the  use  of  EBBs 
only  for  limited  purposes:  to  provide  equal  and 
timely  access  to  information  relevant  to  the 
availability  of  transportation  service,  including  the 
provision  of  a  capacity  release  system  involving  a 
pocting  and  bidding  mechanism  to  facilitate 
capacity  reallocations  (Sections  284. 8(b)(3)  and 
2S4.9(bX3):  Pipeline  Service  Obligation*  and 
Revisions  to  Regulations  Governing  Self- 
bnplementing  Transportation;  and  Regulation  of 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol.  (Regs.  Preambles  )an.  1991-|une  19961 


Standardized  much  of  these  data,  a  few 
still  remain.  Fot  instance,  the  GISB 
standards  do  not  provide  standards  for 
submitting  offers  to  release  capacity  and 
bids  via  the  Internet,  nor  do  they 
provide  standards  for  downloading  the 
Index  (^  Customers  in  the  specified 
format.  Nor  have  standards  been 
developed  to  cover  the  myriad  other 
information  and  business  transactions 
(not  covered  by  the  Commission 
regulations)  that  many  pipelines 
provide  using  EBBs.'^  As  GISB  has 
recognized,  until  the  standardization 
effort  is  onnplete.  pipelines  should  not 
be  forced  to  discontinue  their 
proprietary  EBB  systems. '' 

Maintenance  of  existing  systems 
during  the  transition  to  standardized 
communications  should  not  result  in 
significant  added  costs  or  burden. 
Pipelines,  however,  should  not  expend 
significant  resources  to  expand  or 
enhance  the  functionality  of  proprietary 
systems.  These  resources  and  efforts 
would  be  better  spent  on  completing  the 
process  of  developing  standardized 
systems  as  quickly  as  possible. 

Given  the  importance  of  developing 
standardized  communications,  the 
Commission  expects  GISB  and  the 
industry  to  move  forward  rapidly  to 
complete  the  standardization  process  so 
that  the  Commission  can  substitute 
standardized  communication  modalities 
for  the  requirement  for  pipelines  to 
maintain  EBBs.  The  Commission 
requests  a  report  by  GISB.  and  by  others 
who  may  wish  to  comment,  by 
September  1. 1997  on  the  extent  of  their 
progress  and  the  contemplated 
completion  date. 

In  the  meantime,  as  discussed  above, 
the  Commission  regulations  do  not 
require  pipelines  to  use  EBBs  to  conduct 
the  business  transactions  standardized 
in  Order  No.  587.  Thus,  pipelines  can 
file  tariff  revisions  under  section  4  of 
the  Natural  Gas  Act  when  they  are  ready 
to  discontinue  using  EBBs  to  provide 
these  services  and.  instead,  rely  upon 
the  standardized  methodologies. 


FERC  Stats,  ft  Regs.  1 30.939.  at  30,415  (1992)): 
information  about  pipeline  affiliate  transactions 
(section*  161.3(h)  and  250.16(c)):  and  an  index  of 
cuatomers  (section  284.106).  Section  284.10  of  the 
Commission's  ragulations  establishes  certain 
{aatures  that  pipeline  EBBs,  whether  required  by 
the  regulation*  or  the  pipeline'*  tarifi.  must 
support. 

■'Thi*  process  wa*  begun  in  Order  Noe.  587, 
587-B.  and  587-C,  in  which  the  Commission 
approved  GISB  standards  requiring  pipeline*  to 
transact  some  of  these  business  transactions 
(nominations,  flowing  gas,  invoicing,  and  capacity 
release)  using  standardized  file  formats  that  would 
be  exchanged  according  to  the  Internet  protocols 
established  by  GISB.  However,  these  standartl*  do 
not  cover  all  of  the  information  and  tranaaction* 
currently  performed  on  pipeline  EBBa. 

"Electronic  Delivery  Mechanism  Standard  4.3.8. 


In  its  waiver  request.  Ozark  did  not 
make  clear  whether  it  is  intending  to 
substitute  GISB's  Internet  server  model 
for  its  EBB  to  conduct  the  relevant 
business  transactions  or  whether  every 
one  of  the  business  transactions  and 
communication  now  provided  using  its 
EBB  will  be  provided  using  the  Internet 
commimications.  As  discussed  above, 
the  Commission's  regulations  do  not 
require  such  transactions  to  be  provided 
on  an  EBB,  so  no  waiver  of  the 
regulations  is  needed.  However,  if  Ozark 
previously  provided  such  services  on  an 
EBB,  it  cannot  dispense  with  those 
services  through  a  filing  to  comply  with 
Order  No.  587,  but  will  need  to  make  a 
section  4  filing. 

The  Commission  orders: 

(A)  The  requests  for  rehearing  are 
denied. 

(B)  Ozark's  request  for  waiver  is 
denied. 

By  the  (Zommission. 
LatoD-Cashril. 
Secretary. 

[FR  Doc  97-12398  Filed  S-9-97;  8:45  am] 
i  oooc  snT-ei-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  nnandng  Adminiatratlon 

42  CFR  Parta  406, 417. 473 

[BPf>-4S3-Fq 

RIN  0938-AQ18 

Madteara  Proorwii:  Madic^ra  ADD^ala 
Of  IndMdual  Ctaima 

AOENCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  Under  section  1889  of  the 
Social  Seciuity  Act.  Medicare 
beneficiaries  and.  under  certain 
circumstances,  providers  or  suppliers  of 
health  care  services  may  appeal  adverse 
determinations  regarding  claims  for 
benefits  under  Medicare  Part  A  or  Fart 
B.  This  rule  expands  our  regulations  to 
recognize  the  right  of  Part  B  appellants 
to  a  hearing  before  an  administrative 
law  judge  (ALJ)  for  claims  if  at  least 
$500  remains  in  dispute  and  the  right  to 
judicial  review  of  an  adverse  ALJ 
decision  if  at  least  $1,000  remains  in 
controverey.  Also,  this  rule  codifies  in 
regulations:  Limitations  on  the  review 
by  ALJs  and  the  courts  of  certain 
national  coverage  determinations,  and 
the  statutory  authority  for  an  expedited 
appeals  process  under  Part  A  and  Part 
B. 


DATES:  Effective  Date:  This  final  rule  is 
effective  June  11. 1997. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  July  11. 1997. 
ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Hiunan  Services.  Attention:  BPD- 
453-FC,  P.O.  Box  26676.  Baltimore.  MD 
21207^0476. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW..  Washington.  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard.  Baltimore.  MD  21244- 
1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BPD453FCOhc£a.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  vdll  be  available 
for  public  in8{>ection  at  the 
Independence  Avenue  address,  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-453-P.  Comments  received  timely 
vri]l  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
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A.  Appeals  under  Part  A  and  Part  B 

The  Social  Security  Administration 
(SSA)  makes  determinations  concerning 
basic  entitiement  to  Medicare  Part  A 
and  Part  B.  Other  determinations 
concerning  Medicare  payment  of 
individual  claims  are  made  initially  by 
-Medicare  contracton.  Fiscal 
intermediaries  make  most  Part  A  and 
some  Part  B  determinations;  carrien 
maka  most  Part  B  determinations.  (For 
purposes  of  this  preamble  discussion 
and  regulations  set  forth  at  42  CFR  part 
405.  subpart  H.  the  tnm  "carrier"  also 
refns  to  intermediaries  authorized  to 
makft  determinations  with  respect  to 
Part  B  benefits.) 

Section  1869  of  the  Social  Security 
Act  (the  Act)  granU  Medicare 
beneficiaries  who  are  dissatisfied  with 
certain  Medicare  determinations  the 
right  to  a  h'*"""g  before  an 
administrative  law  judge  (ALJ)  and  the 
right  to  judicial  review  imder  certain 
circumstanoes.  In  gmeral.  a  hearing 
before  an  ALJ  is  available  to  resolve 
disputes  concerning:  (1)  An  individual's 
basic  entitiement  to  benefits  under  Part 
A  or  Part  B  of  Medicare,  and  (2)  the 
amount  of  benefits  due.  Since  the 
inception  of  the  Medicare  program. 
hattringn  on  all  Part  A  or  Part  B 
entitiement  questions  and  Medicare  Part 


A  claims  that  have  reached  the  ALJ 
hearing  level  have  been  conducted  by 
ALJs  employed  by  the  SSA's  Office  of 
Hearings  and  Appeals  (OHA).  Our 
regulations  generally  address  appeals  of 
claims  arising  imder  Part  A  at  42  CFR 
part  405,  subpart  G  and  appeals  of 
claims  under  Part  B  at  42  CFR  part  405. 
subpart  H. 

Peer  review  organizations  (PROs)  also 
make  certain  types  of  Part  A  and  Part  B 
determinations.  Section  1155  of  the  Act 
establishes  beneficiary  rights  to  ALJ 
hearings  and  judicial  review  of  certain 
Medicare  issues  (mostiy  inpatient 
hospital  service  denials)  adjudicated 
initially  by  PROs.  In  order  for  a  PRO 
appellant  to  qualify  for  an  ALJ  hearing 
and  judicial  review,  the  amount  in 
controversy  must  be  at  least  $200  and 
$2,000.  respectively.  (However,  appeals 
on  PRO  determinations  involving 
limitation  of  liability  follow  the  appeals 
provisions  in  subparts  G  and  H  of  part 
405,  requiring  an  amoiuit  in  controversy 
at  tiie  ALJ  level  of  $100  for  Part  A 
claims  and  $500  for  Part  B  claims,  and 
an  amoiuit  in  controversy  of  $1,000  for 
judicial  review.)  Our  regulations 
address  tiiis  subject  at  42  CFR  part  473, 
subpart  B. 

For  enrollees  of  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  (CMPs).  and  health  care 
prepayment  plans  (HCPPs).  the  HMO/ 
CMP/HCPP  is  responsible  for  making 
the  organization  determination,  which 
is  the  equivalent  of  the  initial 
determination  made  by  the  carriers  and 
intermediaries.  Section  1876(c)(5MB)  of 
the  Act  establishes  beneficiary  rights  to 
ALJ  hearings  and  judicial  review  of 
certain  Part  A  and  Part  B  claims 
submitted  by  or  on  behalf  of  enrollees 
of  HMOs/CMPs/HCPPs.  Limited  appeal 
r^ts  also  exist  for  an  HMO/QMP/ 
HCPP.  If  the  beneficiary  requests,  and  is 
granted  an  ALJ  hearing,  the  HMO/CMP/ 
HCPP  must  be  made  a  party  to  the 
hearing  and  the  HMO/CMP/HCPP  tiien 
has  the  same  appeals  rights  as  the 
beneficiary  to  further  administrative  or 
judicial  review.  In  order  for  an  HMO/ 
CMP/HCPP  appellant  to  qualify  for  an 
ALJ  hearing  and  judicial  review,  the 
amount  in  controversy  must  be  at  least 
$100  and  $1,000,  respectively.  Our 
regulations  address  this  subject  at  42 
CFR  417.600  through  417.638. 

For  the  following  discussion,  the  term 
"provider"  has  the  meaning  given  in 
sections  1861(u)  and  1866(e)  of  the  Act 
and  in  42  CFR  400.202.  That  is,  a 
provider  is  a  hospital,  rural  primary  care 
hospital,  skilled  nursing  fiadlity,  home 
health  agency,  comprehensive 
outpatient  rehabiliution  focilify.  or  a 
hospice  that  has  in  effect  an  agreement 
to  participate  in  Medicare,  or  a  clinic,  a 
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rehabilitation  agency,  or  a  public  health 
agency  that  has  a  similar  agreement,  but 
only  to  furnish  outpatient  physical 
therapy  or  speech  pathology  services. 

The  term  "supplier"  is  defined  in 
§400.202  and  means  a  physician  or 
other  practitioner,  or  an  entity  other 
than  a  "provider,"  that  furnishes  health 
care  services  under  Medicare.  Although 
"supplier"  encompasses  physicians,  our 
usual  phraseology  is  "physician  or 
supplier." 

Under  section  1879(d)  of  the  Act,  a 
provider,  or  a  physician  or  supplier  that 
accepts  assignment  has,  under  certain 
limited  circumstances,  the  same  appeal 
rights  as  that  of  an  individual 
beneficiary  when  the  issue  in  dispute 
involves  a  service  that  is  excluded  from 
coverage  under  section  1862(a)(1)  of  the 
Act,  custodial  care,  home  health  denials 
involving  the  failure  to  meet 
homebound  or  intermittent  slulled 
nursing  care  requirements,  or  certain 
supplier  refunds  required  under  section 
1879(h)  of  the  Act.  Moreover,  by 
regulation,  we  have  always  provided 
that  a  physician  or  supplier  that  has 
taken  assigiunent  of  a  Medicare  claim 
under  Part  B  has  the  same  appeal  rights 
as  the  beneficiary  has  on  that  claim. 
Additionally,  we  have  been  providing 
appeal  rights  for  providers  in  cases 
decided  under  section  1879(e)  of  the 
Act 

Under  section  1842(1)  of  the  Act,  a 
physician  who  does  not  accept 
assignment  must  refund  to  the 
beneficiary  any  amounts  collected  for 
services  foimd  to  be  not  reasonable  and 
necessary  under  section  1862(a)(1).  A 
refund  is  not  required  if  the  physician 
did  not  know,  and  could  not  reasonably 
have  been  expected  to  know,  that 
Medicare  would  not  pay  for  the  services 
or  if  the  beneficiary  was  appropriately 
informed  in  advance  that  Medicare 
would  not  pay  for  the  services  and 
agreed  in  writing  to  pay  for  them.  Our 
r^ulation  at  42  CFR  411.408  provides 
that  if  payment  is  denied  for  unassigned 
claims  because  the  services  are  foimd  to 
be  not  reasonable  and  necessary,  the 
physician  who  does  not  accept 
assignment  has  the  same  appeal  rights 
as  the  physician  who  submits  Haimn  on 
an  assignment-related  basis,  as 
described  in  subpart  H  of  part  405  and 
subpart  B  of  part  473. 

Before  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
COBRA  '86.  Pub.  L.  99-509)  on  October 
21, 1986,  section  1869  of  the  Act 
provided  for  AL]  hearings  and  judicial 
review  of  claims  for  entitiement  to 
Medicare  Parts  A  and  B  and  of  disputes 
over  claims  for  benefits  under  Part  A. 
There  was  no  provision  for  ALJ  haaring^ 
or  fudicial  review  for  disputes  over  the 


amount  of  Part  B  benefits,  except  imder 
section  1876  of  the  Act  pertaining  to 
HMO/CMP/HCPP  denials,  and  except 
for  certain  PRO  matters  as  authorized  by 
section  1155  of  the  Act  Instead,  as 
specified  in  section  1842(b)(3)(C)  of  the 
Act  and  our  regulations  at  part  405, 
subpart  H,  Medicare  carriers  processed 
claims  for  Part  B  benefits  and  made  an 
initial  determination,  either  approving 
or  denying  the  claim,  in  whole  or  in 
part  A  beneficiary,  or  a  physician,  or  a 
supplier  that  accepted  assignment  and. 
that  disagreed  with  an  initial 
determination,  could  obtain  a  review  by 
the  carrier  that  denied  the  claim.  (Under 
certain  circumstances,  a  provider  could 
also  obtain  a  Part  B  review  or  fair 
hearing  with  the  same  limited  appeal 
rights  for  Part  B  initial  determinations 
as  they  have  for  Part  A.)  Following  the 
review  determination,  if  the  amount 
remaining  in  controversy  was  $100  or 
more,  the  final  appeal  under  Part  B  was 
a  hearing  before  a  hearing  officer 
appointed  by  the  carrier. 

B.  Appeals  Provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 

Section  9341(a)(1)  of  OBRA  '86 
amended  section  1869  of  the  Act  to 
permit  hearings  before  ALJs  and  judicial 
review  of  claims  for  benefits  under  Part 
B.  The  law  provided  that,  for  a  Part  B 
ALJ  hearing,  the  amount  in  controversy  • 
must  be  at  least  $500,  and  for  judicial 
review  of  a  Part  B  dispute,  the  amoimt 
in  controversy  must  be  at  least  $1,000. 

Section  9341(a)(2)  of  OBRA  '86 
amended  section  1842(b)(3)(C)  of  the 
Act  to  provide  for  a  hearing  before  a 
carrier  hearing  officer  if  the  amount  in 
controversy  is  at  least  $100,  but  not 
more  than  $500.  (Prior  to  OBRA  '86,  a 
claimant  qualified  for  a  hearing  before  a 
carrier  hearing  officw  by  having  at  least 
$100  in  controversy.) 

A  portion  of  section  9341(a)(1)(C)  of 
OBRA  '86  amended  section  1869(b)(2) 
of  the  Act  to  provide  for  the  aggregation 
of  claims  under  certain  specific 
circiunstances  to  reach  the  threshold 
minimum  amount  in  controversy 
needed  for  an  ALJ  hearing.  This 
aggregation  provision  was  implemented 
by  regulations  (including  42  CFR 
405.815)  published  in  the  Federal 
Kegistar  on  March  16, 1994  (59  FR 
12172). 

Section  9341(a)(1)(D)  of  OBRA  '86 
added  section  1869(bM3)  to  the  Act 
placing  several  limitations  on  the 
-review  of  national  coverage 
determinations  made  under  section 
1862(aXl)  of  the  Act  concerning 
whether  a  particular  type  or  class  of 
items  or  services  is  covered.  Although 
the  legislation  uses  the  phrase  "national 
coverage  determinations."  Medicare 


national  coverage  determinations  are 
referred  to  as  "national  coverage 
decisions"  in  our  manuals  and 
regulations.  Consequentiy,  in 
discussions  below,  we  use  the  latter 
phrase.  The  first  limitation  is  that  an 
ALJ  has  no  authority  to  review  such  a 
decision,  except  to  determine  whether 
the  national  coverage  decision  applies 
to  a  specific  claim  for  benefits.  The  ALJ 
may  also  determine  whether  the 
national  coverage  decision  has  been 
applied  correcUy  to  the  claim  at  issue. 
For  example,  when  a  national  coverage 
decision  permits  coverage  if  certain 
criteria  are  met,  the  ALJ  may  reach  a 
different  factual  conclusion  (from  lower 
level  adjudicators)  regarding  whether 
those  criteria  were  met  for  the  claim  at 
issue.  Second,  a  national  coverage 
decision  may  not  be  held  unlawfol  or 
set  aside  solely  on  the  grounds  that  the 
decision  was  not  published  in 
accordance  with  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  section  1871(b)  of  the  Act. 
Third,  in  any  case  in  which  a  court 
determines  that  the  record  is  incomplete 
or  otherwise  lacks  adequate  information 
to  support  the  validity  of  a  national 
coverage  decision,  it  must  remand  the 
matter  to  the  Secretary  for  additional 
proceedings  to  supplement  the  record. 
The  court  may  not  determine  that  an 
item  or  service  is  covered  except  upon 
review  of  the  supplemented  record. 

Section  9341(a)(1)(D)  of  OBRA  '86 
also  added  section  1869(b)(4)  to  the  Act 
This  provision  prohibits  judicial  review 
of  regulations  or  instructions  issued 
prior  to  January  1, 1981,  that  relate  to 
a  method  for  determining  the  amount  of 
paj^ent  under  Part  B. 

The  appeals  amendments  contained 
in  section  9341  of  OBRA  '86  apply  to 
items  and  services  furnished  on  or  after 
January  1, 1987. 

Section  9313(a)(1)  of  OBRA  '86 
amended  section  1869(b)(1)  of  the  Act  to 
permit  representation  of  beneficiaries  in 
Medicare  appeals  by  the  individuals 
who  have  furnished  items  or  services  to 
those  beneficiaries.  (This  statutory 
provision  effectively  invalidated  certain 
HCFA  manual  instructions  in  effect  at 
the  time  that  bailed  providers  from 
representing  beneficiaries  in  Medicare 
Part  A  appctals.)  Section  1869(bKl)  also 
limits  representation  under  the 
limitation  on  liability  provisions  under 
section  1879  of  the  Act.  which  applies 
when  the  appeal  involves:  A  service  that 
is  excluded  from  coverage  under  section 
1862(aKl)  of  the  Act;  custodial  care; 
home  health  denials,  if  the  individual  is 
determined  to  be  not  homebound  or 
does  not  or  did  not  need  skilled  nursing 
cam  on  an  intermittent  basis;  certain 


supplier  refunds  required  under  section 
1879(h)  of  the  Act;  or  cases  decided 
under  section  1879(e)  of  the  Act  In  any 
of  the  above  situations,  the  provider, 
physician,  or  supplier  cannot  represent 
the  beneficiary  in  an  appeal  unless  the 
provider  or  other  supplier  of  services 
waives  in  writing  any  rights  for  pa3rment 
from  the  beneficiary  with  respect  to 
those  items  or  services,  including  the 
right  to  any  deductible  or  coinsurance 
in  connection  with  the  service(s)  at 
issue.  The  requirement  that  a  provider 
or  supplier  representative  must  waive 
his  or  her  right  to  payment  is  intended 
to  ensure  against  a  potential  conflict  of 
interest  between  the  beneficiary  and  the 
person  who  furnished  the  items  or 
services  to  the  beneficiary.  Further,  a 
provider,  physician,  or  supplier 
representative  is  not  entitied  to  charge 
■  the  beneficiary  a  fee  for  services 
furnished  in  connection  with 
representation.  The  representation  rules 
contained  in  section  9313(a)(1)  of  OBRA 
'86  were  effective  on  October  21. 1986. 
and  only  affect  appeals  arising  under 
section  1869  of  the  Act.  They  are  the 
subject  of  a  separate  regulation 
document  under  development 

C.  Appeals  Pmvisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 

Section  4082(b)  of  the  Omnilnis 
Budget  Reconciliation  Act  of  1987 
(OBRA  '87,  Pub.  L.  100-203)  enacted  on 
December  22. 1987,  added  subparagraph 
(b)(5)  to  section  1869  Of  the  Act  to 
provide  for  the  expedited  review  of  a 
case  by  an  ALJ  when  the  appellant 
alleges  that  there  are  no  material  issues 
of  feet  in  dispute.  The  provision  is 
intended  to  bring  disputes  that  are 
beyond  the  authority  of  the  ALJ  (and 
which  thus  need  court  intervention)  to 
a  quicker  settiement  The  provision  was 
effective  with  requests  for  ALJ  hearings 
filed  as  of  February  20, 1988. 

Section  4085(i)(5)  of  OBRA  '87 
amended  section  1842(b)(3)(C)  of  the 
Act  by  substituting  the  phrase  "less  than 
$500"  for  "not  more  tiian  $500,"  thereby 
clarifying  the  amount  in  controversy 
requirement  for  a  carrier  hearing.  This 
provision  is  discussed  further  in  section 
ILB.  of  this  preamble. 

D.  Implementation  of  OBRA  Appeals 
Amendments  Prior  to  the  Promulgation 
of  Regulations 

With  the  additional  review  rigjits 
granted  by  OBRA  '86  and  OBRA  '87. 
appellants  under  Part  B  have  essentially 
the  same  appeal  rights  as  appellants 
under  Part  A.  To  implement  the  appeals 
provisions  prior  to  the  publication  of 
regulations,  HCFA  and  SSA  (the  agency 
responsible  for  conducting  ALJ 
hearings)  published  a  joint  notice  on 


June  1. 1988.  at  52  FR  20023.  stating  . 
that  ALJ  hearings  (and  Appeab  Council 
review)  under  Part  B  would  be  governed 
to  the  extent  possible  by  existing  SSA 
regulations  at  20  CFR  part  404,  subparts 
J  and  R,  and  existing  Part  A  regulations 
at  42  CFR  part  405,  subpart  G.  The 
notice  provided  that,  prior  to  having  an 
ALJ  hearing  under  Part  B.  an  appellant 
must  complete  the  carrier 
administrative  review  process  set  forth 
in  42  CFR  part  405.  subpart  H.  This 
process  caUs  for  a  carrier  review  and  a 
carrier  hearing  officer  hearing.  The 
notice  also  stated  that  ALJ  hearings  will 
be  held  for  Medicare  Part  B  claims  that 
meet  the  amount  in  controversy 
requirement  established  by  section  9341 
of  OBRA '86. 

To  date.  Part  B  appeals  are  being 
processed  under  the  provisions  of  the 
June  1, 1988,  general  notice  and  the 
implementing  instructions  we  issued  to 
Medicare  contractors  (Medicare  Carriers 
Manual  (HCFA  Pub.  14-3).  section 
12000ff  and  Medicare  Intermediary 
Manual  (HCFA  Pub.  13-3),  section 
3700fi). 

IL  Revirions  to  the  Rules 

A.  Overview 

It  is  our  intention  to  develop  a  rule 
establishing  in  tide  42  all  Medicare 
hearings  and  appeals  procedures, 
including  the  relevant  procedures 
currentiy  foimd  in  SSA's  regulations  in 
tide  20.  As  an  interim  measure  to  ensure 
uniform  application  of  the  Part  A  and 
Part  B  appeals  regulations,  this  rule,  for 
the  most  part,  amends  subparts  G  and  H 
of  part  405  to  incorporate  die  various 
appeals  provisions  found  in  section 
9341(a)  of  OBRA  '86  and  section  4082(b) 
of  OBRA  '87.  (As  noted  earlier,  we  do 
not  address  section  9313(a)(1)  of  OBRA' 
86  regarding  representation  of 
beneficiaries  or  the  portion  of  section 
9341(a)  that  deals  with  the  aggregation 
of  claims  to  establish  amount  in 
controversy  requirements  for  ALJ 
hearings.)  We  also  make  clarifying 
changes  to  subparts  G  and  H  of  part  405 
and  to  parts  417  and  473. 

B.  Specific  Revisions 

Carrier  Fair  Hearing— Prior  to  OBRA 
'86,  an  individual  coiidd  request  a 
carrier  &ir  Haaring  (hereinafter,  carrier 
hearing)  following  the  carrier's  review 
determination  if  there  was  at  least  $100 
in  controversy.  The  hearing  provided  by 
the  carrier  represented  the  fiual  level  of 
appeal  of  a  Part  B  determination.  In 
1982,  the  U.S.  Supreme  Court,  in  the 
case  of  Schweikerv.  McClupe,  456  U.S. 
188  (1982).  upheld  the  constitutionality 
of  the  carrier  hearing  process. 


Section  9341(a)(2)  of  OBRA  '86 
amended  section  1842(b)(3KC)  of  the 
Act  to  provide  an  individual  with  the 
opportunity  for  a  carrier  hearing  when 
the  amount  in  controversy  was  "at  least 
$100,  but  not  more  than  $500."  In  1987, 
we  amended  our  Medicare  Carriers 
Manual  (§  12005)  to  require  that  a 
carrier  hearing  precede  an  ALJ  hearing 
regardless  of  the  amount  in  controver^. 
HCFA  and  SSA  restated  this 
requirement  in  their  1988  joint  notice, 
referenced  above. 

The  Secretary's  authority  to  require 
that  appellants  whose  claims  exceed 
$500  complete  the  carrier  hearing 
process  before  obtaining  an  ALJ  hwering 
was  affirmed  by  a  decision  of  the  U.S. 
Court  of  Appeals  for  the  Second  Circuit 
in  Isaacs  v.  Bowen.  865  F.2d  468  (2d 
Cir.  1989).  The  Court  noted  that 
following  our  1987  revision  to  the 
Medicare  Carriers  Manual,  Congress 
held  hearings  concerning  the  Medicare 
appeals  process,  in  which  it  heard 
testimony  concerning  our  decision  to 
require  carrier  hearings  in  all 
circumstances.  Congress  subsequendy 
enacted  OBRA  '87,  which  addressed  the 
carrier  hearing  procedures  in  two 
respects.  Fint,  the  language  of  section 
1842(bH3)(C)  describing  the  monetary 
amount  for  a  carrier  hearing  was 
changed  by  substituting  the  phrase  "less 
than  $500"  for  the  phrase  "not  more 
than  $500."  Second,  Congress 
authorized  the  General  Accounting 
Office  (GAO)  to  conduct  a  cost- 
efiiectiveness  study  of  the  Secretary's 
requirement  for  carrier  hearings  prior  to 
an  ALJ  hearing.  In  light  of  these 
provisions,  the  U.S.  Court  of  Appeals  in 
the  Second  Circuit  foimd  that  Congress 
by  its  actions  had  ratified  the  Secretary's 
decision  to  require  carrier  hearings  in 
cases  exceeding  $500. 

Accordingly,  we  are  specifying,  in 
§  405.801(a),  that  a  carrin  hearing 
always  precede  an  ALJ  hearing, 
including  cases  in  which  the  amount  in 
controversy  at  the  carrier  hearing  level 
exceeds  $500.  We  believe  that  the 
continuation  of  the  current  carrier 
hearing  process  serves  a  valuable 
function  by  assembling  evidence, 
defining  issues,  and  identifying  cases  of 
carrier  error  or  determinations  that 
should  be  changed  due  to  the 
presentation  of  new  evidence,  or  for 
other  reasons.  Therefore,  those  cases 
that  reach  the  ALJ  hearing  level  will 
involve  actual  disputes  effect  or  law 
and  the  issues  before  the  ALJ  are  clearly 
defined.  By  ensuring  the  development 
of  a  complete  record,  the  carrier  hearing 
reduces  the  need  for  time-consuming 
and  cosdy  development  at  the  ALJ  level. 
Retention  of  the  carrier  hearing  process 
results  in  a  substantial  reduction  in  the 
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number  of  cases  that  would  otherwise 
have  been  appealed  to  the  ALJ  level, 
and  more  expeditious  processing  of 
cases  at  the  ALJ  level.  Beneficiaries, 
providers,  and  suppliers,  and  the 
Federal  government  all  benefit  from  this 
process.  Finally,  we  would  like  to  note 
that  in  its  Report  dated  July  16, 1990 
(HRD-90-57),  GAO  stated  that: 

The  coagressional  intent  in  establishing  a 
S500  threshold  for  ALJ  appeals  is  unclear. 
Court  opinions  initially  difiiBred  on  whether 
the  Congress  intended  such  claims  to  bypass 
carrier  Eur  hearings.  However,  a  recent 
federal  district  court  appeal  decision  (Isaacs 
v.  Bowen]  concluded  that  HCFA's 
instructions  requiring  claimants  with 
disputed  amounts  of  at  least  $500  to  go 
through  a  carrier  fiair  hearing  before 
proceeding  to  the  ALJ  were  valid. 

National  Coverage  Decisions — The 
term  "national  coverage  decision" 
(NCD)  refers  to  a  statement  regarding  the 
coverage  status  of  specific  medical 
services  or  items  that  HCFA  makes  and 
issues  as  national  policy  as  provided  for 
in  section  1871(a)(2)  of  the  AcL  We 
publish  national  coverage  decisions  in 
the  Medicare  Ck)verage  Issues  Manual 
(HCFA  Pub.  6)  and  may  also  publish 
them  in  other  HCFA  program  manuals, 
including  the  Medicare  Intermediary 
Manual  and  Medicare  Carriers  Manual, 
at  in  the  Federal  Regisler  as  a 
regulation,  notice,  or  HCFA  Ruling.  All 
national  coverage  decisions  are  binding 
upon  Medicare  carriers,  fiscal 
intermediaries,  FROs.  HMOs,  CMPs. 
and  HCPPs.  Prior  to  OBRA  '86. 
however,  national  coverage  decisions, 
except  those  published  as  HCFA 
Rulings,  were  not  binding  upon  ALJs. 
(ALJs  are  bound  by  the  provisions  of  the 
Medicare  law.  Departmental  regulations 
and  SSA  regulations  incorporated  by 
Departmental  regulations,  and  other 
issuances  as  provided  for  by  law  or 
regulation  (such  as  HCFA  Rulings 
described  in  42  CFR  401.108(c).  SSA 
Rulings  in  20  CFR  422.406(b)(1),  and 
national  coverage  decisions  based  on 
section  1862(a)(1)  of  the  Act)}. 

On  August  21. 1989.  we  published  a 
notice  in  the  Federal  Regi^  (54  FR 
34555)  listing  those  current  national 
coverage  decisions  that  had  been  issued 
in  the  Medicare  Coverage  Issues 
Manual.  In  that  notice,  we  explained 
that  unless  another  statutory  basis 
applies,  national  coverage  decisions  are 
inade  under  the  authority  of  section 
1862(aMl)  of  the  Act  which,  among 
other  things,  prohibits  payment  undw 
the  Medicare  program  for  expenses 
incurred  for  services  that  are  not 
reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  member.  If  a 


determination  to  exclude  or  limit  a 
service  is  made  under  another  statutory 
authority — for  example,  the  dental 
exclusion  under  section  1862(a)(12)  or 
the  cosmetic  surgery  exclusion  imder 
section  1862(a)(10)— that  statutory 
authority  for  exclusion  or  limitation 
constitutes  the  sole  basis  for  that 
determination,  unless  otherwise 
specified.  An  exclusion  imder  section 
1862(a)(1)  of  the  Act  is  applicable  only 
if  no  other  statutory  basis  for  exclusion 
exists. 

Section  9341(a)(l)P)  of  OBRA  '86 
added  section  1869(b)(3)  to  the  Act  to 
provide  that  ALJs  may  not  review  a 
national  coverage  decision  (NCD)  made 
under  section  1862(a)(1)  of  the  Act 
concerning  whether  a  particular  type  or 
class  of  items  or  services  is  covered 
under  Medicare.  This  provision  was 
effective  for  services  furnished 
beginning  January  1, 1987. 

All  national  coverage  decisions  made 
under  section  1862(a)(1)  of  the  Act  are 
subject  to  the  review  limitations  of 
section  1869(b)(3).  Thus,  an  ALJ  may 
not  disregard,  set  aside,  or  otherwise 
review  any  national  coverage  decision 
(that  grants  or  limits  coverage,  or 
excludes  an  item  or  service  from 
coverage)  made  under  section 
1862(a)(1).  Section  1869(b)(3),  however, 
does  not  apply  to  cases  involving 
national  coverage  decisions  made  under 
a  statutory  authority  other  than 
1862(a)(1).  such  as  the  exclusion  of  an 
item  of  durable  medical  equipment 
because  it  does  not  meet  the 
requirements  of  section  1861(n)  of  the 
Act  However,  an  ALJ  will  be  bound  by 
a  national  coverage  decision  made 
imder  such  other  statutory  authority 
when  contained  in  a  regulation  or  in  a 
HCFA  Ruling.  Moreover,  while  an  ALJ 
may  not  disregard,  set  aside,  or 
otherwise  review  a  national  coverage 
decision  based  upon  section  1862(a)(1), 
an  ALJ  remains  free  to  review  the  facts 
of  a  particular  case  to  determine 
whether  the  national  coverage  decision 
applies  to  a  specific  claim  for  benefits 
and,  if  so,  to  determine  whether  the 
national  coverage  decision  has  been 
applied  correctiy  to  the  claim  at  issue. 

hi  OBRA  '86,  Congress  also  limited 
judicial  review  of  national  coverage 
decisions  in  two  significant  ways.  First, 
in  section  1869(bM3)(B),  Congress 
provided  that  a  cotirt  may  not  hold 
unlawful  or  set  aside  a  national 
coverage  decision  on  the  ground  that  it 
was  not  issued  in  accordance  with  the 
notice  and  comment  procedures  of  the 
Administrative  Procedure  Act  or  section 
1871(b)  of  the  Social  Security  Act. 
Second.  Congress  expressly  prescribed 
the  extent  to  which  a  Fedml  court  may 
review  a  challenge  to  a  national 


coverage  decision.  Under  section 
1869(b)(3)(C)  of  the  Act,  if,  upon  a 
court's  initial  review  of  a  national 
coverage  decision,  the  court  determines 
that  "the  record  is  incomplete  or 
otherwise  lacks  adequate  information  to 
support  the  validity"  of  the  decision, 
then  the  court  must  remand  the  matter 
to  the  Secretary  for  additional 
proceedings  to  supplement  the  record 
and  the  court  may  not  determine  that  an 
item  or  service  is  covered  except  upon 
review  of  the  supplemented  record.  If  a 
court  remands  a  national  coverage 
decision  to  the  Secretary  because  the 
record  is  incomplete  or  inadequate,  the 
Secretary  will  remand  the  case  to  HCFA 
for  fiulher  development.  On  remand 
from  the  Secretary,  we  have  the 
opportunity  to  supplement  the  record  to 
include  new,  updated  evidence,  and 
issue  a  revised  decision,  if  necessary. 
We  then  are  able  to  defend  the  initial 
national  coverage  decision  or  a  revised 
decision  based  on  state-of-the-art 
technology  and  evidence.  Because  ALJs 
have  no  role  in  making  agency  policy, 
remand  to  an  ALJ  is  not  appropriate  for 
additional  proceedings  to  supplement 
the  record  that  was  used  by  us  to 
promulgate  the  national  coverage 
decision  NCD).  When  on  remand,  we 
decide  not  to  revise  the  NCD.  the 
supplemented  record  is  returned  to  die 
court  that  issued  the  remand  order. 
When  on  remand,  we  decide  to  revise 
the  NCD.  an  ALJ  will  issue  a  new 
decision  applying  the  revised  NCD  to 
the  facts  of  the  claim(s)  under 
consideration.  The  ALJ's  decision  wiU 
then  be  subject  to  a  Departmental 
Appeals  Board  (DAB)  review  and. 
ultimately,  judicial  review.  When  an 
individual  case  is  on  court  remand,  the 
proceedings  must  be  conducted  on  an 
expedited  basis. 

This  final  rule  amends  subpart  G.  by 
adding  a  new  §405.732.  and  Subpart  H. 
by  adding  a  new  §  405.860,  to 
incorporate  the  review  limitations  on 
national  coverage  decisions  described 
above. 

Review  of  Payment  Methodologies — 
Section  9341(a)(1)(D)  of  OBRA  '86  also 
added  section  1869(b)(4)  to  the  Act  to 
prohibit  the  Federal  courts  from 
reviewing  certain  payment 
methodologies  established  by  the 
Secretary.  Specifically,  a  court  is  not 
permitted  to  review  a  regulation  or 
instruction  that  relates  to  a  method  for 
determining  the  amount  of  payment 
under  Part  B  if  the  regulation  was 
promulgated,  or  the  instruction  issued, 
prior  to  January  1, 1981.  We  are  adding 
§  405.857(b)  to  codify  the  statutory 
amendment  barring  judicial  review  of 
pre-1981  Part  B  payment  methodologies. 


Departmental  Appeals  Board — ^The 
level  of  administrative  review  between 
the  ALJ  hearing  and  judicial  review  is 
now  known  as  Departmental  Appeals 
Board  (DAB)  review.  The  review  of  ALJ 
decisions  in  Medicare  cases  had  been 
performed  by  the  SSA  Appeals  Council, 
along  with  the  review  of  all  other  SSA 
cases.  However  with  the  establishment 
of  an  independent  SSA,  it  was  decided 
that  the  Medicare  functions  of  the 
Appeals  Council  should  be  exercised 
within  the  Department  of  Health  and 
Human  Services  pHHS).  That  appellate 
function  was  assigned  to  the  DAB, 
which  has  experience  in  conducting 
hearings  and  appeals  for  DHHS.  We  are 
specifying  that  the  regulations  currenUy 
in  place  regarding  SSA  Appeals  Council 
review,  beginning  at  20  CFR  404.967. 
apply  to  Medicare  appeals  handled  by 
the  DAB.  In  appealing  Part  A  claims 
imder  subpart  G  of  the  regulations, 
appellants  must  request  the  DAB  to 
review  an  ALJ's  decision  before  the  case 
can  be  taken  to  court  (§405.724). 
Although  DAB  review  is  not  specifically 
referred  to  in  the  OBRA  '86  expansion 
of  the  Part  B  appeals  process,  we  believe 
this  level  of  review  should  also  apply  to 
the  appeal  of  Part  B  claims.  Therefore, 
we  are  adding  a  new  §  405.856  to 
provide  DAB  review  as  the  intermediate 
level  of  appeal  between  the  ALJ  hearing 
and  judicial  review  for  the  appeal  of 
Part  B  claims.  If  dissatisfied  with  the 
ALJ  hearing  decision  or  dismissal,  an 
appellant  may  request  that  the  DAB 
review  that  action  or  the  DAB  may 
initiate  a  review  at  its  discretion.  The 
DAB  may  deny,  dismiss,  or  grant  the 
appellant's  request  for  review.  If  the 
DAB  grants  the  request  for  review,  or 
elects  to  review  the  ALJ  decision  at  its 
own  discretion,  it  may  affirm,  reverse, 
or  modify  a  decision  or  dismissal  made 
by  an  ALJ.  and/or  remand  the  case  to  an 
ALJ  for  further  action.  The  DAB's 
authority  includes,  but  is  not  limited  to, 
the  authority  to  take  any  action  that  the 
ALJ  could  have  taken. 

Expedited  Review—Section  4082(b)  of 
OBRA  '87  added  section  1869(b)(5)  to 
the  Act  to  provide  for  the  expedited 
review  of  cases  by  ALJs  when  an 
appellant  alleges  that  there  are  no 
material  issues  of  £act  in  dispute.  The 
ALJ  must  make  an  expedited 
determination  as  to  whether  such  bets 
are  in  dispute  and,  if  not,  must  then 
determine  the  case  expeditiously  so  that 
the  appellant  is  given  an  expedited 
opportunity  to  seek  judicial  review  on 
the  issue  of  law  raised.  The  House 
Report  accompanying  OBRA  '87 
described  the  purpose  of  section  4082(b) 
as  follows: 


ALJs  may  resolve  bctual  disputes  and 
resolve  cases  by  applying  the  pertinent 
statutory  and  regulatoiy  (standards). 
However,  they  do  not  have  authority  to 
declare  statutes  or  regulations  invalid.  That 
is  the  responsibility  of  the  Federal  courts.  If 
a  claimant  vrishes  to  challenge  the  legality  of 
a  regulation  or  the  constitutionality  of  a 
statute,  and  there  are  no  factual  issues  in 
contention,  the  claimant  should  not  have  to 
expend  the  resources  and  endure  the  delay 
entailed  in  completing  an  AL)  review  that 
will  not  resolve  the  case  and  will  not 
contribute  to  its  resolution.  In  that  situatien, 
the  claimant  should  be  able  to  present  its 
case  expeditiously  to  a  Federal  court  In 
order  not  to  waste  the  time  of  the  Federal 
court,  however,  there  needs  to  be  some 
assurance  that  there  are  no  questions  of  fact 
in  contention,  since  the  resolution  of  the 
factual  dispute  might  either  resolve  the  case 
entirely  or  have  an  important  influence  on 
the  proper  framing  of  the  legal  issues.  The 
Committee  bill  establishes  a  procedure  for 
expediting  judicial  review  in  appropriate 
cases.  It  permits  a  claimant  to  allege  that 
there  are  no  factual  disputes  before  the  ALJ, 
and  to  request  the  ALJ  to  make  an  expedited 
detnmination  to  that  eSiect  If  the  AL)  made 
such  a  determination,  he  would  close  the 
case  quickly  and  permit  the  claimant  to  go 
immediately  to  Federal  court. 

H.R.  Report  No.  391, 100th  Cong.,  1st 
Sess.  429  (October  26. 1987). 

In  light  of  the  above  l^islative 
history,  we  believe  that  ti^e  Congress 
intended  section  1869(b)(5)  to  provide 
an  expedited  review  process  for  all 
cases  in  which  the  ALJ  has  no  authority 
to  grant  the  relief  requested  by  the 
appellant,  that  is,  when  the  only 
material  issue  is  the  constitutionalify  of 
a  statute  or  the  validity  of  a  regulation, 
HCFA  Ruling,  or  national  coverage 
decision  based  on  section  1862(a)(1)  of 
the  Act  that  the  ALJ  is  bound  to  apply 
to  the  case.  However,  the  expedited 
review  process  would  not  apply  to  a 
challenge  to  a  manu<«l  instruction  or  a 
policy  statement  (ALJs  are,  among  other 
things,  required  to  apply  the 
Department's  regulations.  HCFA 
Rulings,  and  national  coverage 
decisions  based  on  section  1862(a)(1)  of 
the  Act,  but  are  not  bound  by  HCFA 
ipnniiiiU  or  other  operating  guidelines — 
see  20  CFR  422.406(b)(l )). 

We  are  amending  subparts  G  and  H  of 
part  405  of  the  regtdations  to  include 
expedited  review  of  cases  in  which  the 
appellant  challenges  the 
constitutionality  of  a  statute  or  the  . 
validity  of  a  regulation,  HCFA  Ruling,  or 
national  coverage  decision  based  on 
section  1862(a)(1)  of  the  Act,  and  there 
are  no  material  issues  of  fact  in  dispute. 
An  expedited  appeals  process  is  already 
in  place  for  part  A  appellants  under 
§  405.718.  That  pro^dsion  was  issued  in 
November  1975  in  response  to  the  U.S. 
Supreme  Court's  decision  in  Weinberger 


V.  SoJr^,  422  U.S.  749  (1975),  which 
indicated  that  the  Seoetary  had  the 
authorify  to  determine  in  particular 
cases  that  full  exhaustion  of 
administrative  remedies  was  not 
necessary  for  a  decision  to  be  "final" 
within  the  meaning  of  the  Act  The 
Court's  decision  left  it  to  the  Secretary 
to  determine  when  and  how  the 
expedited  review  might  be  initiated. 
Althoii^  the  §  405.718  review 
procedures  are  a  reasonable  exercise  of 
the  Secretary's  authority,  they  are 
inconsistent  in  some  respects  with  the 
expedited  review  process  that  the 
Secretary  is  required  to  provide  \mder 
section  1869(b)(5)  of  the  Act  The 
current  regulation  (§  405.718)  allows  a 
Part  A  appellant  to  request  expedited 
review  after  a  reconsidention 
determination  has  been  issued,  but  does 
not  specifically  require  that  the 
appellant  must  first  file  a  request  for  an 
ALJ  hearing.  This  is  inconsistent  with 
section  1869(b)(5)  of  the  Act,  which 
clearly  contemplates  that  the  expedited 
review  process  will  be  initiated  as  part 
of  the  ALJ  hearing  process  and  that,  for 
cases  pending  at  the  ALJ  level,  the  ALJ 
will  make  the  expedited  determination 
as  to  whether  there  are  any  material 
issues  of  fiact  in  dispute.  Accordingly, 
subpart  G  and  subpart  H  need  to  be 
revised.  We  are  revising  the  regulations 
to  conform  to  section  1869(b)(5)  of  the 
Act  and  to  specify  that,  in  ordra  for  an 
appellant  to  qualify  for  expedited 
review,  a  request  for  an  ALJ  hearing 
must  be  filed  and  the  amount  in 
controversy  for  court  review  must  be 
met.  Thus,  in  cases  in  which  a 
reconsideration  determination  or  a 
carrier  hearing  decision  has  been  made, 
an  expedited  appeals  process  may  be 
used  in  lieu  of  an  ALJ  hearing  and  DAB 
review  (expedited  review  may  also  be 
initiated  at  the  DAB  level)  if  the 
appellant  asserts,  and  the  ALJ  or  DAB. 
as  appropriate,  agrees  that  the  only  issue 
in  controversy  in  the  matter  is  the 
constitutionalify  of  a  statutory  provision 
or  the  validity  of  a  regulatory  provision, 
HCFA  Ruling,  or  a  national  covnage 
decision  based  on  section  1862(a)(1)  of 
the  Act  The  ALJ's  or  DAB's 
determination  to  this  effect  exhausts  the 
appellant's  administrative  remedies. 
The  appellant  may  th«Lfile  a  civil 
action  in  a  Fedoal  district  court 

Clarifying  Revisions— Vfe  are  making 
other  clarifying  changes  to  part  405, 
subparts  G  and  H;  part  417,  subpart  Q, 
and  part  473.  as  identified  below: 

•  We  define  "after  receipt  of  the 
notice",  to  mean  that  an  appellant  is 
presumed  to  have  received  a  notice  from 
the  carrier,  the  ALJ,  or  the  DAB  5  days 
after  the  date  on  the  notice,  unless  it  is 
shown  that  the  notice  was  received 
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earlier  or  later  (§  405.802).  The  purpose 
of  this  addition  is  to  provide  a 
definition  that  is  consistent  with  the 
terminoloey  used  in  subpart  G. 

•  We  add  the  word  "carrier"  to 
various  provisions  in  subpart  H  to 
clearly  distinguish  between  carrier 
hearings  and  ALJ  hearings. 

•  For  consistency  with  the  Part  A 
appeals  provisions  in  subpart  G 

(§  405.701(c)),  §  405.801(c)  is  revised  to 
indicate  that  subparts  J  and  R  of  20  CFR 
part  404  are  also  applicable  to  AL), 
DAB.  and  judicial  review  conducted 
under  subpart  H.  except  to  the  extent 
that  specific  provisions  are  contained  in 
subpart  H. 

•  One  concern  arising  from  a  decision 
of  the  Supreme  Court  in  Darby  v. 
Gsneros.  113  S.Ct  2539  (1993),  is  that 
where  regulations  deem  agency  action 
to  be  "final,"  a  court  could  find  that 
action  to  be  inunediately  reviewable 
even  if  the  agency  action  is  an  initial 
determination  or  an  intermediate  appeal 
step.  Therefore,  because  the  term  "final" 
decision  has  l)een  construed  to  mean 
that  an  administrative  decision  may  be 
subject  to  immediate  judicial  review,  vre 
have  removed  in  subparts  G  and  H  of 
part  405,  subpart  Q  of  part  417,  and  part 
473  all  references  to  "final"  decisions 
(except  for  those  decisions  made  at  the 
DAB  level,  which  are  final  and 
immediately  reviewable  by  the  courts). 
The  regulations  state  that  non-final 
administrative  decisions  (for  example. 
initial  determinations,  review/ 
reconsideration  determinations  and 
carrier  hearing  decisions)  are  "binding" 
on  the  appellants,  unless  appealed  in  a 
timely  fashion. 

•  We  replace  the  terms  "Social 
Security  Administration"  and  "Health 
Care  Financing  Administration"  with 
"SSA"  or  "HCFA ",  as  appropriate. 

We  also  make  a  niunber  of  technical 
revisions  for  consistency  and 
clarification,  as  included  in  the 
fiollowing  siunmary. 

m.  Summary  of  Reriaioiis 

Current  regulations  concerning 
appeals  of  Part  A  claims  determinations 
are  at  42  CFR  part  405,  subpart  G, 
"Reconsiderations  and  Appeals  Under 
Medicare  Part  A."  Regulations 
concerning  appeals  of  Part  B  claims 
determinations  are  at  42  CFR  part  405, 
subpart  H,  "Appeals  under  the  Medicare 
Part  B  Program."  We  revised  these  two 
subparts  to  incorporate  the  OBRA  '86 
and  OBRA  '87  appeals  provisions  and  to 
make  additional  clarifying  changes. 
Corresponding  clarifying  changes  are 
made  to  regulations  at  42  CFR  part  417, 
subpart  Q,  "Beneficiary  Appeals"  (for 
enrollees  of  HMOs/CMPs/HCPPs)  and 
42  CFR  part  473.  subpart  B.  "Utilization 


and  Quality  Control  Peer  Review 
Organizations  (PRO)  Reconsiderations 
and  Appeals." 

We  redesignated  and  revised 
§§405.718  and  405.718a  through 
405.718e  to  modify  the  procedures  for 
using  an  expedited  review  process  in 
accordance  with  section  1869(b)(5)  of 
the  Act,  and  to  improve  readabilify. 

We  revised  §  405.724  to  specify  that 
the  SSA  regulations  governing  Appeals 
Council  review,  apply  to  Medicare 
appeals  handled  by  the  DAB,  the  level 
of  appeal  between  the  ALJ  hearing  and 
judicial  review. 

We  revised  §  405.730  to  update  a 
statutory  reference  and  to  make  minor 
editorial  changes. 

We  added  a  new  §  405.732  to 
implement  the  OBRA  '86  provision 
regarding  the  limitations  imposed  on 
ALJs  and  courts  in  their  review  of 
national  coverage  decisions  issued  by 
HCFA  under  section  1862(a)(1)  of  the 
Act. 

We  revised  §  405.801(a)  to  reference 
the  statutory  provisions  allowing  Part  B 
claimants  to  seek  an  ALJ  hearing  if  the 
amount  remaining  in  controversy  after 
the  carrier  hearing  is  at  least  $500  and 
to  seek  judicial  review  if  the  amoimt 
remaining  in  controversy  after  the  ALJ 
hearing  is  at  least  $1 ,000.  This  revision 
conforms  the  regulations  to  ciurent 
carrier  manual  instructions  that  require 
an  appellant  to  complete  the  carrier  Cair 
hearing  process  before  proceeding  to  an 
ALJ  hearing. 

In  §  405.801(b),  we  moved  the 
definition  of  "with  reasonable 
promptness"  to  the  section  on 
definitions  at  §  405.602  and  replaced  it 
with  a  section  stating  our  longstanding 
policy  on  appeal  rights  for  physicians 
and  suppliers  who  accept  assignment 
and  the  appeal  rights  ficH'  non- 
participating  physicians  who  meet  the 
refund  provisions  under  section 
1842(l)(l)(A)oftheAct 

We  revised  §  405.801(c)  to  improve 
readabilify  and  to  indicate  that  subparts 
J  and  R  of  20  CFR  part  404  are 
applicable  to  ALJ,  DAB,  and  judicial 
review  conducted  under  subpart  H. 
except  to  the  extent  that  specific 
provisions  are  contained  in  subpart  H. 

We  revised  §405.802  to  define  "after 
receipt  of  the  notice"  as  being  5  days 
after  the  date  on  the  notice,  unless  it  is 
shown  that  the  notice  was  received 
earlier  or  later.  Also,  we  moved  the 
definition  of  "with  reasonable 
promptness"  from  §  405.801(b)  to  this 
section. 

We  revised  §  405.803  to  update  the 
cross-references,  and  to  reorganize  the 
material  in  list  form  to  improve 
readabilify. 


In  §  405.806  we  removed  the  reference 
to  a  "final"  decision  and  made  minor 
editorial  changes  to  improve  readabilify. 

In  §405.821,  we  removed  an  incorrect 
cross-reference. 

In  §405.831,  we  revised  the  heading 
by  adding  the  words  "at  carrier 
hearing". 

In  §  405.832,  we  revised  paragraph 
(c)(1)  to  correct  a  statutory  reference. 

We  revised  §  405.833  to  make  minor 
editorial  changes. 

We  amended  §  405.834  by 
reorganizing  the  material  in  list  form 
and,  in  accordance  with  the 
requirements  of  section  1869(b)(2)(B)  of 
the  Act,  we  added  a  requirement  that 
the  carrier  hearing  officer's  decision 
includes  notification  to  the  parties  of 
their  right  to  an  ALJ  hearing  if  at  Jeast 
$500  remains  in  controversy  following 
the  carrier  hearing. 

We  revised  §  405.835  to  state  that  a 
carrier  hearing  officer's  decision  is  not 
binding  if  a  request  for  an  ALJ  hearing 
is  made. 

In  §  405.841  we  amended  paragraph 
(b)  to  correct  a  regulatory  cross 
reference. 

We  redesignated  §  405.860  as 
§  405.836.  We  made  minor  editorial 
changes  to  the  section. 

We  added  a  new  §405.853  titled 
"Expedited  review"  to  explain  the 
procedure  under  which  a  case  may  go 
to  court  using  the  expedited  appeals 
process,  in  accordance  with  section 
1869(b)(5)  of  the  Act 

We  added  a  new  §  405.855  titled  "ALJ 
hearing"  to  incorporate  the  provisions 
of  section  9341  of  OBRA  '86  that 
amended  section  1869(b)  of  the  Act  to 
provide  Part  B  appellants  with  the  right 
to  an  ALJ  hearing.  This  section  specifies 
the  procedures  for  requestiog  an  ALJ 
hearing. 

We  added  a  new  §  405.856  to  specify 
that  the  SSA  regulations  governing 
Appecds  Council  review,  apply  to 
Medicare  appeals  handled  by  the  DAB. 
the  level  of  appeal  between  the  ALJ 
hearing  and  judicial  review. 
(Corresponding  changes  are  also  made 
in  §§417.634  and  473.46). 

We  added  a  new  §  405.857  titled 
"Court  review"  that:  (1)  Specifies  the 
general  requirements  for  requesting 
judicial  review;  and  (2)  codifies  section 
1869(b)(4)  of  the  Act  prohibiting  judicial 
review  of  regulations  or  instructions 
issued  prior  to  January  1, 1981,  that 
relate  to  a  method  for  determining  the 
amoimt  of  payment  under  Part  B. 

In  a  new  §  405.860.  we  specify  the 
provisions  of  section  1869(b)(3)  of  the 
Act  limiting  review  by  ALJs  and  the 
courts  of  national  coverage  decisions 
issued  by  us  under  section  1862(a)(1)  of 
the  Act. 


We  revised  several  sections  in 
subparts  G  and  H  of  part  405,  and  in 
parts  417  and  473  of  the  regulations  to 
remove  the  references  to  "final" 
decisions.  This  change  removes  any 
implication  that  a  lower  administrative 
decision  is  immediately  appealable  to  a 
court.  The  afiiected  sections  are:  405.708 
(a)  and  (b),  405.717.  405.750,  405.806, 
405.812,  405.832(a).  405.835. 
405.842(b).  417.612. 417.626. 473.38. 
and  473.48. 

Additionally,  we  made  several 
technical  changes  throughout  the 
subpart  and  substituted  "SSA"  or 
"HCFA"  where  the  words  "Social 
Securify  Administration"  or  "Health 
Care  Financing  Administration" 
appeared  in  the  afiiected  sections.  In  a 
few  sections,  we  inserted  "he  or  she" 
instead  of  "he"  to  make  those  particular 
sections  gender  neutral.  Other  terhniral 
changes  made  reflect  ciirrent 
nomenclature  and  conform  with  our 
sfyle  requirements. 

IV.  Waiver  of  Propoeed  Rnlwnalring 

We  ordinarily  publish  a  notice  of 
proposed  r\ilemaiking  in  the  Federal 
Re^bter  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  mlemaking  includes  a 
reference  to  the  legal  authorify  imder 
which  the  rule  is  proposed  and  either 
the  terms  and  substances  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  The  notice 
of  proposed  rulemaking  can  be  waived, 
however,  if  an  agency  finds  good  cause 
that  a  notice-and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued. 

Since  this  rule  merely  codifies 
provisions  of  the  Social  Securify  Act 
and  existing  agency  practices  that  have 
been  upheld  l^  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  and 
nukes  various  clarifying  changes  to 
existing  regulations,  we  believe  that  it  is 
unnecessary  to  publish  a  proposed  rule. 

Spedficaily,  mis  rule  codifies  the 
various  appeal  provisions  found  in 
section  9341(a)  of  the  Omnibus 
Reconciliation  Act  of  1986  and  section 
4082(b)  of  the  Omnibus  Reconciliation 
Act  of  1987.  These  two  provisions 
contain  limitations  on  the  review  by 
ALJs  and  the  courts  of  national  coverage 
decisions  and  the  statutory  authorify  for 
an  expedited  appeals  process  luider  Part 
A  and  Part  B.  This  rule  also  expands  our 
regulations  to  require  that  appellants 
whose  claims  exceed  $500  complete  the 
carrier  hearing  process  before  obtaining 
an  ALJ  hearing,  a  long-standing  agency 
practice  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in  Issacs 


v.  Bowen,  865  F.2d  468  (2d  Cir.  1989). 
The  rule  also  makes  clarifying  changes 
to  subparts  G  and  H  of  part  405  and  to 
parts  417  and  473.  In  addition,  these 
changes  to  the  regulations  have  no 
impact  on  program  costs.  Therefore,  we 
find  good  cause  to  waive  the  notice  of 
proposed  rulemaking  and  to  issue  this 
final  rule  with  comment  period. 

We  will  consider  comments  we 
receive  by  the  date  and  time  specified 
in  the  DATES  section  of  this  preamble 
from  anyone  who  believes  that  in 
making  these  changes  we  have  deviated 
from  the  provisions  of  the  statute  or  the 
existing  agency  practices  referenced 
above.  Although  we  cannot  respond  to 
comments  individually,  if  we  change 
these  rules  as  a  result  of  comments,  and. 
if  we  proceed  with  a  subsequent 
document,  we  vrill  respond  to  the 
commraits  in  the  preamble  to  that 
document 

V.  Kflgnlalofy  Impact  Statament 

Consistent  with  the  R^ulatory 
Flexibilify  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibilify  analysis  unless  we  certify  that 
a  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  For  piuposes 
of  the  RFA,  all  providers  and  suppliers 
are  considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  smaU  entify. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
sig^iificant  impact  on  the  operations  of 
a  substantial  number  of  smiall  rural 
hospitals.  Such  an  anal3rsis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fswer  than  50 
beds. 

The  provisions  of  this  rule  codify 
statutory  requirements  regarding 
appeals  rights  for  Part  A  and  Part  B 
appellants  and  limitations  on  the  review 
of  nAHnnal  coverage  decisions  by  ALJs 
and  the  courts. 

Because  the  appeals  provisions  of  this 
final  rule  with  comment  period  have 
been  implemented  through  the  1988 
Fedend  RagislBr  notice  and  manual 
instructions  issued  to  the  Medicare 
carriers,  we  do  not  believe  that  the 
publication  of  this  rule  will  have  any 
simificant  effect  on  the  appeals  process. 

l^e  provision  in  §  405.801(a) 
requiring  a  carrier  hearing  prior  to  an 
ALJ  hearing  regardless  of  the  amount  in 
controversy  is  not  statutory,  but  a  long- 
standing practice  that  has  been  affirmed 
by  the  U.S.  Court  of  Appeals  for  the 


Second  Circuit  in  Issacs  v.  Bowen.  865 
F.  2d  468  (2d  Cir.  1989).  The  carrier 
hearing  has  proven  beneficial  to 
appellants  and  the  government  by 
reducing  the  number  of  time-consuming 
and  costly  cases  forwarded  to  the  ALJs. 
Additionally,  in  order  to  provide  Part  B 
appellants  with  the  same  rights  as  Part 
A  appellants,  we  propose  to  include 
DAB  review  as  an  additional  level  of 
review  for  Part  B  claims. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1 102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tUs  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
profassions.  Kidney  diseases,  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-ra3rs. 

42  CFR  Part  417 

Administrative  practice  and 
procedure,  &ant  programs-health. 
Health  care.  Health  facilities.  Health 
insurance.  Health  maintenance 
organizations  (HMO),  Loan  programs- 
health.  Medicare,  Reporting  and 
reconUceeping  requirements. 

42  CFR  Part  473 

Administrative  practice  and 
procedure,  Health  care.  Health 
professions.  Peer  Review  Oiganizations 
(PRO),  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

PART  406— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405,  is  amended  as  set  forth 
below: 


Appeals  Under  Medicare  Part  A 

1.  The  authorify  citation  for  subpart  G 
continues  to  read  as  follows: 

Aathoftty:  Sees.  1102.  IISI.  1154. 1155. 
1869(b).  1871, 1872  and  1879  of  the  Social 
Security  Act  (42  U.S.C  1302, 1320, 1320c. 
1320C-3, 1320C-4, 1395fRb).  13«5hh.  139511 
and  139Spp). 

2.  Section  405.717  is  revised  to  read 
as  follows: 
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§4«w717    EtfMt  of  a  raconaidarad 


The  reconsidered  detennination  is 
binding  upon  all  parties  unless — 

(a)  A  request  for  a  hearing  is  filed 
with  SSA  or  HCFA  within  60  days  after 
the  date  of  receipt  of  notice  of  the 
reconsidered  determination  by  the 
parties  (for  purposes  of  this  section,  the 
date  of  receipt  of  notice  of  the 
reconsidered  detennination  is  prestuned 
to  be  5  days  after  the  date  of  the  notice, 
unless  it  is  shown  that  the  notice  was 
received  earlier  or  later);  or 

(b)  The  reconsidered  determination  is 
revised  in  accordance  with  §405.750;  or 

(c)  The  expedited  appeals  process  is 
used  in  accordance  with  §  405.718. 

ff408.71SattinMioh40&7l8«    [Ramovad] 

3.  Sections  405.718a  through  405.718e 
are  removed  and  §  405.718  is  revised  to 
read  as  follows: 


f  408.718    ExpadMid) 

(a)  Conditions  for  use  of  expedited 
appeals  process  (EAP).  A  party  may  use 
the  EAP  to  request  court  review  in  place 
of  an  administrative  law  judge  [ALJ] 
hearing  or  Departmental  Appeals  Board 
(DAB)  review  if  the  following 
conditions  are  met: 

(1)  HCFA  has  made  a  reconsideration 
determination;  an  ALJ  has  made  a 
hearing  decision:  or  DAB  review  has 
been  requested,  but  a  final  decision  has 
not  been  issued. 

(2)  The  filing  entity  is  a  party  refarred 
to  in  §  405.718(d). 

(3)  The  party  has  filed  a  request  for  an 
AL)  hearing  in  accordance  with 

§  405.722.  or  DAB  review  in  accordance 
«vith  20  CFR  404.968. 

(4)  The  amount  remaining  in 
controversy  is  $1,000  or  more. 

(5)  If  there  is  more  than  one  party  to 
the  reconsideration  detennination  or 
hearing  decision,  each  party  concurs,  in 
writiira.  with  the  request  for  the  EAP. 

(b)  Content  of  the  request  for  EAP. 
The  reouest  for  the  EAP: 

(1)  ^ages  that  there  are  no  material 
issiws  of  fiict  in  dispute;  and 

(2)  Aaaefts  that  the  only  factor 
precluding  a  decision  favorable  to  the 
party  is  a  statutory  provision  that  is 
unconstitutional  or  a  regulation, 
national  coverage  decision  under 
section  1862(a)(1)  of  the  Act,  or  HCFA 
Ruling  that  is  invalid. 

(c)  Place  and  time  for  requesting  an 
EAP.—{1]  Place  for  filing  request.  The 
person  must  file  a  written  request^ 

(i)  At  an  office  of  SSA  or  HCFA:  or 
(ii)  If  the  person  is  in  the  Philippines, 

at  the  Veterans  Administration  Regional 

CXfice  or  with  an  ALJ;  or 
(iii)  If  the  person  is  a  qiialified 

railroad  retirement  beneficiary,  at  an 

office  of  the  Railroad  Retirement  Board. 


(2)  Time  of  filing  request.  The  party 
may  file  a  request  for  the  EAP — 

(i)  If  the  party  has  requested  a  hearing, 
at  any  time  prior  to  receipt  of  the  notice 
of  the  ALJ's  decision; 

(ii)  Within  60  days  after  the  date  of 
receipt  of  notice  of  the  ALJ's  decision  or 
dismissal,  unless  the  time  is  extended  in 
accordance  with  the  standards  set  out  in 
20  CFR  404.925(c).  For  purposes  of  this 
section,  the  date  of  receipt  of  the  notice 
is  presumed  to  be  5  days  after  the  date 
on  the  notice,  unless  it  is  shown  that  the 
notice  was  received  later,  or 

(iii)  If  the  party  has  requested  DAB 
review,  at  any  time  prior  to  receipt  of 
notice  of  the  Board's  decision. 

(d)  Parties  to  the  EAP.  The  parties  to 
the  EAP  are  the  persons  who  were 
parties  to  the  reconsideration 
determination  and,  if  appropriate,  to  the 
hearing. 

(e)  Determination  on  request  for  EAP. 
(1)  For  EAP  requests  initiated  at  the  ALJ 
level,  an  ALJ  determines  whether  all 
conditions  of  paragraphs  (a)  and  (b)  of 
this  section  are  met. 

(2)  If  a  hearing  decision  has  been 
issued,  the  DAB  determines  whether  all 
conditions  of  paragraphs  (a)  and  (b)  of 
this  section  are  met. 

(f)  AI/  or  DAB  certification  for  the 
EAP.  If  the  party  meets  the  requirements 
for  the  EAP,  the  ALJ  or  the  DAB,  as 
appropriate,  certifies  the  case  in  writing, 
stating  that: 

(1)  The  facts  involved  in  the  claim  are 
not  in  dispute; 

(2)  Except  as  indicated  in  paragraph 
(f)(3)  of  this  section.  HCFA's 
interpretation  of  the  law  is  not  in 
dispute; 

(3)  The  sole  is8ue(s)  in  dispute  is  the 
constitutionality  of  a  statutory  provision 
or  the  validity  of  a  regulation.  HCFA 
Ruling,  or  national  coverage  decision 
based  on  section  1862(a)(1)  of  the  Act 

(4)  Except  for  the  provision 
challenged,  the  right(s)  of  the  party  is 
established:  and 

(5)  The  detennination  or  decision 
made  by  the  ALJ  or  DAB  is  final  for 
ptupoees  of  seeking  judicial  review. 

ig)  Effect  of  ALJ  a-  DAB  certification. 
(1)  Following  the  issuance  of  the 
certification  described  in  paragraph  (f) 
of  this  section,  the  party  waives 
completion  of  the  remaining  steps  of  the 
administrative  appeals  process. 

(2)  The  60-day  period  for  filing  a  dvil 
suit  in  a  Federal  district  court  b^ins  on 
the  date  of  receipt  of  the  ALJ  or  DAB 
certification. 

(h)  Effect  of  a  request  for  EAP  that 
does  not  resuh  in  certification.  If  a 
request  for  the  EAP  does  not  meet  all 
the  conditions  for  use  of  the  process,  the 
ALJ  or  DAB  so  advises  the  party  and 


treats  the  request  as  a  request  for 
hearing  or  DAB  review,  as  appropriate. 
4.  Section  405.724  is  revised  to  read 
as  follows: 


1408.724 
PAB)r 

Regulations  beginning  at  20  CFR 
404.967  regarding  SSA  Appeals  Council 
Review  are  also  applicable  to  DAB 
review  of  mattere  addressed  by  this 
subpart. 

5.  Secti(Mi  405.730  is  revised  to  read 
as  follows: 

1406.730    Court  rtvlaw. 

(a)  To  the  extent  authorized  by 
sections  1869. 1876(c)(5)(B),  and 
1879(d)  of  the  Act,  a  party  to  a 
Departmental  Appeals  Boud  (DAB) 
decision  or  an  ALJ  decision  if  the  DAB 
does  not  review  the  ALJ  decision,  may 
obtain  a  court  review  if  the  amount 
remaining  in  controveray  is  $1,000  or 
more.  A  party  may  obtain  court  review 
by  filing  a  dvil  action  in  a  district  court 
of  the  United  States  in  accordance  with 
the  provisions  of  section  205(g)  of  the 
Act.  The  filing  procedure  is  set  forth  at 
20  CFR  422.210. 

(b)  A  party  to  a  reconsidered 
determination  or  an  ALJ  hearing 
decision  may  obtain  a  court  review  if 
the  amount  in  controversy  is  $1,000  or 
more,  and  he  or  she  requests  and  meets 
the  conditions  for  the  expedited  appeals 
process  set  forth  in  §  405.718. 

6.  Section  405.732  is  added  to  read  as 
follows: 

}  408.732    Rawlaw  of  naMonal  oovaraQa 
dacialona  (NCOS). 

(a)  General.  (1)  HCFA  makes  NCDs 
either  granting,  limiting,  or  excluding 
Medicare  coverage  for  a  specific  medical 
service,  procediua  or  device.  NCDs  are 
made  under  section  1862(a)(1)  of  the 
Act  or  other  applicable  provisions  of  the 
Act.  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries.  PROs. 
HMOs.  CMPs,  and  HCPPs  when 
published  in  HCFA  program  maniials  or 
the  Federal  Kogisler. 

(2)  Under  section  1869(b)(3yof  the 
Act.  only  NCDs  made  under  section 
1862(a)(1)  of  the  Act  are  subject  to  the 
conditions  of  paragraphs  (b)  through  (d) 
of  this  section. 

(b)  Review  by  ALf.  (1)  An  ALJ  may  not 
disregard,  set  aside,  or  otherwise  review 
an  NCD. 

(2)  An  ALJ  may  review  the  facts  of  a 
particular  case  to  determine  whether  an 
NCD  applies  to  a  spedfic  claim  for 
benefits  and.  if  so.  whether  the  NCD  has 
been  applied  correctly  to  the  claim. 

(c)  Review  by  Court.  (1)  A  court's 
review  of  an  NCD  is  limited  to  whether 
the  record  is  incomplete  or  otherwise 


lacks  adequate  infoirnation  to  support 
the  validity  of  the  decision,  unless  the 
case  has  been  remanded  to  the  Secretary 
to  supplement  the  record  regarding  the 
NCD.  The  court  may  not  invalidate  an 
NCD  except  upon  review  of  the 
supplemented  record. 

(2)  A  Fednal  court  may  not  hold 
unlawful  or  set  aside  an  NCD  because  it 
was  not  issued  in  accordance  writh  the 
notice  and  comment  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  section  1871(b)  of  the  Act. 

(d)  Aemonds— (1)  Secretary's  action. 
When  a  court  remands  an  NCD  matter 
to  the  Secretary  because  the  record  in 
support  of  the  NCD  is  incomplete  or 
otherwise  lacks  adequate  information, 
the  Secretary  remands  the  case  to  HCFA 
in  order  to  supplement  the  record. 

(2)  Remand  to  HCFA.  HCFA 
supplements  .the  record  with  new  or 
updated  evidence,  including  additional 
information  from  other  sources,  and 
may  issue  a  revised  NCD. 

(3)  Fuia7  Actions,  (i)  The  proceedings 
to  supplement  the  record  are  expedited. 

(ii)  When  HCFA  does  not  issue  a 
revised  NCD,  it  retiuns  the 
supplemented  record  to  the  couit  for 
review. 

(iii)  When  HCFA  issues  a  revised 
NCD,  it  forwards  the  case  to  an  ALJ  who 
issues  a  new  decision  appljring  the 
revised  NCD  to  the  Cacts  of  the  claim(s) 
imder  consideration.  The  ALJ's  decision 
is  subject  to  DAB  review  and, 
ultimately,  judicial  review. 

7.  In  §405.750,  the  heading  and 
paragraph(b)  introductory  text  are 
revised  to  read  as  follows: 

{406.750   Tliiw  period  for  raoponing  Inilial, 
ravlsad,  of  i 


9.  Section  405.801  is  revised  to  reed 
as  follows: 

f406J01    Parte 


it  is  shown  that  the  notice  was  received 
earlier  or  later. 


anddacWonaor 

AUorttM 

(DAB);blndh«g 


lawlaed  decisions  of  en 


(b)  Reopenings  concerning  a  request 
for  payment.  An  initial,  revised,  or 
reconsidered  determination  of  HCFA,  or 
a  decision  or  revised  decision  of  an  ALJ 
or  of  the  DAB,  with  respect  to  an 
individual's  right  concerning  a  request 
for  payment  under  Medicare  Part  A, 
which  is  otherwise  binding  under  20 
CFR  404.955  or  404.981  and  §§405.708 
or  405.717  of  this  subpart  may  be 
raopmed: 


SubpwtH-nAppMls  Under  th*    , 
MeiHCwePMi  D  rrogivni 

8.  The  autliority  dtation  for  sut^Mit  H 
continuea  to  read  as  follows: 

AwAoiltr-  Sees.  1102, 1842(bM3XC).  and 
laeiKb)  of  the  Sodd  Security  Act  (42  U.S.C 
1302, 1305u(bH3MC).  139Sfl[b)). 


(a)  The  Medicare  carrier  makes  an 
initial  determination  when  a  request  for 
payment  for  Part  B  benefits  is 
submitted.  If  an  individual  beneficiary 
is.  dissatisfied  with  the  initial 
determination,  he  or  she  may  request, 
and  the  carrier  will  perform,  a  review  of 
the  claim.  Following  the  carrier's  review 
determination,  the  beneficiary  may 
obtain  a  carrier  hearing  if  the  amount 
remaining  in  controversy  is  at  least 
$100.  The  beneficiary  is  also  entitled  to 
a  carrier  hearing  without  the  benefit  of 

a  review  determination  when  the  initial 
request  for  payment  is  not  being  acted 
upon  with  reasonable  promptness  (as 
defined  in  §  405.802).  Following  the 
carrier  hearing,  the  beneficiary  may 
obtain  a  hearing  before  an  ALJ  if  the 
amount  remaining  in  controversy  is  at 
least  $500.  If  the  benefidary  is 
dissatisfied  with  the  decision  of  the  ALJ, 
he  or  she  may  request  the  Departmental 
Appeals  Board  (DAB)  to  review  the  case. 
Following  the  action  of  the  DAB,  the 
benefidary  may  file  suit  in  Federal 
district  court  if  the  amount  remaining  in 
controversy  is  at  least  $1,000. 

(b)  The  rights  of  a  beneficiary  under 
paragraph  (a)  of  this  section  to  appeal 
the  carrier's  initial  determination  are 
granted  also  to — 

(1)  A  physician  or  supplier  that 
furnishes  services  to  a  beneficiary  and 
that  accepts  an  assignment  from  the 
benefidary,  or 

(2)  A  physician  m^  meets  the 
conditions  of  section  1842(1)(1)(A)  of  the 
Act  pertaining  to  refund  requirements 
for  nonpartidpating  physicians  who 
have  not  taken  assignment  on  the 
claim(s)  at  issue. 

(c)  Procedures  governing  the 
determinations  by  SSA  as  to  whether  an 
individual  has  met  basic  Part  B 
entitlement  requirements  are  covered  in 
subpart  G  of  this  part  and  20  CFR  part 
404,  si^part  J.  Subparts  J  and  R  of  20 
CFR  part  404  are  aLw  applicable  to  ALJ, 
DAB,  and  judidal  review  conducted 
under  subpart  H,  except  to  the  extmt 
that  specific  provisions  are  contained  in 
this  subpart. 

10.  In  §405.802,  the  undesignated 
introductory  text  is  republished  and  two 
new  definitions  are  added,  in 
alphabetical  order,  to  read  as  follows: 

f406u802    DeHnMona. 

As  used  in  subpart  H  of  this  part,  the 
term— 

A^er  receipt  of  the  notice  means  5 
days  after  the  date  on  the  notice,  unless 


With  reasonable  promptness  means 
within  a  poiod  of  60  consecutive  days 
after  the  receipt  by  the  carrier  of  a 
request  for  payment 

11.  Section  405.803  is  revised  to  read 
as  follows: 

§  408.803   inWai  detarmlnaMon. 

(a)  Carriers  make  initial 
determinations  regarding  claims  for 
benefits  under  Medicare  Part  B. 

(b)  An  initial  detennination  for 
purposes  of  this  subpart  includes 
determinations  such  as  the  following: 

(1)  Whether  services  furnished  are 
covered. 

(2)  Whether  the  deductible  has  been 
met 

(3)  Whether  the  receipted  bill  or  other 
evidence  of  payment  is  acceptable. 

(4)  Whether  the  charges  for  services 
furnished  are  reasonable. 

(5)  If  the  services  furnished  to  a 
beneficiary  by  a  physician  or  a  supplier 
pursuant  to  an  assignment  under 

§  424.55  of  this  chaptOT  are  not  covered 
because  they  are  determined  to  be  not 
reasonable  and  necessary  under 
§411.15(k)  of  this  chapter,  whether  the 
beneficiary,  physidan  or  supplier,  or  a 
physician  who  meets  the  requirements 
of  §411.408,  knew  or  could  reasonably 
have  been  expected  to  know  at  the  time 
the  services  were  furnished  that  the 
services  were  not  covered. 

(c)  The  following  are  not  initial 
determinations  for  purposes  of  this 
subpart 

(1)  Any  issue  or  {actor  for  which  SSA 
or  IKH^A  has  sole  responsibility,  for 
example,  whether  an  independent 
laboratory  meets  the  conditions  for 
coverage  of  services;  whether  a 
Medicare  overpayment  claim  should  be 
compromised,  or  collection  action 
terminated  OT  suspended. 

(2)  Any  issue  or  factor  w^ch  relates 
to  hospital  insurance  benefits  under 
Medicare  Part  A. 

12.  Section  405.806  is  revised  to  read 
as  follows: 


f406J06   EflsetoflnMell 

The  initial  determination  is  binding 
upon  all  parties  to  the  claim  for  benefits 
unless  the  determination  is — 

(a)  Reviewed  in  accordance  with 
§§405.810  through  405.812;  or 

(b)  Revised  as  a  result  of  a  reopening 
in  accordance  with  §  405.841. 

13.  Section  405.833  is  revised  to  read 
as  follows: 


I40BJ33    Rooordof( 

A  complete  record  of  the  proceedings 
at  the  carrier  hearing  is  made.  The 
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testimony  is  transcribed  and  copies  of 
other  documentary  evidence  are 
reproduced  in  any  case  when  directed 
by  the  hearing  officer,  the  carrier,  or 
HCFA.  The  record  will  also  be 
transcribed  and  reproduced  at  the 
request  of  any  party  to  the  hearing 
provided  the  requesting  party  bears  the 
cost. 

14.  Section  405.834  is  revised  to  read 
as  follows: 

}  406.834   Carrtaf  hMring  offlcM's 


(a)  As  soon  as  practicable  after  the 
close  of  a  carrier  hearing,  the  carrier 
hearing  officer  issues  a  decision  in  the 
case  based  upon  the  evidence  presented 
at  the  hearing  or  otherwise  included  in 
the  hearing  record.  The  decision  is 
issued  as  a  written  notice  to  the  parties 
and  contains — 

(1)  Findings  of  fact, 

(2)  A  statement  of  reasons,  and 

(3)  Notification  to  the  parties  of  their 
right  to  an  ALJ  hearing  when  the 
amount  remaining  in  controversy  is  at 
least  $500. 

(b)  A  copy  of  the  decision  is  mailed 
to  the  parties  to  the  hearing  at  their  last 
known  addresses. 

15.  Section  405.835  is  revised  to  read 
as  follows: 

%  406.836    EiMct  of  cafftof  hMVinQ  offiow's 


The  carrier  hearing  officer's  deci^on 
is  binding  upon  all  parties  to  the 
hearing  unless — 

(a)  A  request  for  an  ALJ  hearing  is 
filed  in  accordance  with  §  405.855,  or 

(b)  The  decision  is  revised  in 
accordance  Mnth  §405.841. 

16.  Section  405.860  is  redesignated  as 
§  405.836  and  revised  to  read  as  follows: 

{406.836    Authority  of  Itw  carrier  hMrfng 


The  carrier  hearing  officer,  in 
adjudicating  Medicare  Part  B  claims, 
complies  with  all  of  the  provisions  of. 
and  regulations  issued  imder,  title  XVm 
of  the  Act.  as  well  as  with  HCFA 
Rulings,  national  coverage  decisions, 
and  other  policy  statranents, 
instructions,  and  guides  issued  by 
HCFA. 

17.  Section  405.853  is  added  to  reed 
asfoUoMTs: 


(a)  Conditions  for  use  of  expedited 
appeals  process  (EAP).  A  party  may  use 
the  EAP  set  forth  in  §  405.718  of  this 
chapter  to  request  court  review  in  place 
of  the  ALJ  hearing  or  Departmental 
Appeals  Board  (DAB)  review  if  the 
following  conditions  are  met: 

(1)  The  carrier  hearing  officer  has 
made  a  decision;  an  ALJ  has  made  a 


hearing  decision;  or  DAB  review  has 
been  requested,  but  a  final  decision  has 
not  been  issued. 

(2)  The  filing  entity  is  a  party  referred 
to  in  §  405.718(d)  of  this  chapter. 

(3)  The  party  has  filed  a  request  for  an 
ALJ  hearing  in  accordance  with 

§  405.855,  or  DAB  review  in  accordance 
with  20  CFR  404.968. 

(4)  The  amount  remaining  in 
controversy  is  $1,000  or  more. 

(5)  If  there  is  more  than  one  party  to 
the  hearing  decision,  each  l>arty 
concurs,  in  writing,  with  the  request  for 
an  EAP. 

(b)  Content  of  the  request  for  EAP. 
The  reouest  for  an  EAP: 

(1)  Alleges  that  there  are  no  material 
issues  of  foct  in  dispute;  and 

(2)  Asserts  that  the  only  factor 
precluding  a  decision  favorable  to  the 
party  is  a  statutory  provision  that  is 
unconstitutional  or  a  regulation, 
national  coverage  decision  under 
section  1862(a)(1)  of  the  Act.  or  HCFA 
Ruling  that  is  invalid. 

18.  Section  405.855  is  added  to  read 
as  follows: 

S406.865    AU  hearing. 

(a)  Right  to  hearing.  A  party  to  the 
carrier  hearing  has  a  right  to  a  hearing 
before  an  ALJ  if— 

(1)  The  party  files  a  written  request 
for  an  ALJ  hearing  within  60  days  after 
receipt  of  the  notice  of  the  carrier 
heari^  decision:  and 

(2)  Tne  amount  remaining  in 
controversy  is  $500  or  more. 

(b)  Place  of  filing  hearing  request.  The 
request  for  an  ALJ  hearing  must  be  made 
in  writing  and  filed  with  the  carrier  that 
issued  the  decision,  a  Social  Security 
office,  or,  in  the  case  of  a  qualified 
railroad  retirement  beneficiary,  an  office 
of  the  Railroad  Retirement  Board. 

(c)  Effect  of  ALf  hearing  decision.  (1) 
An  ALJ's  decision  is  binding  on  all 
parties  to  the  hearing  unless — 

(i)  The  DAB  reviews  the  ALJ  decision; 

(ii)  The  DAB  does  not  review  the  ALJ 
decision,  and  the  party  requests  judicial 
review; 

(iii)  The  decision  is  revised  by  the 
DAB  or  an  ALJ  in  accordance  with  the 
provisions  of  §  405.750  of  this  chapter 
or 

(iv)  The  expedited  appeals  process  is 
used. 

19.  Section  405.856  is  added  to  read 
as  follows: 


PAB)i 

Regulations  beginning  at  20  CFR 
404.967  regarding  SSA  Appeals  Council 
Review  are  applicable  to  DAB  review  of 
nutters  addressed  by  this  subpart 

20.  Section  405.857  is  added  to  read 
as  follows: 


1406467    Court  review. 

(a)  General  rule.  To  the  extent 
authorized  by  sections  1869, 
1876(c)(5)(B),  and  1879(d)  of  the  Act,  a 
party  to  a  DAB  decision,  or  an  ALJ 
decision  if  the  DAB  does  not  review  the 
ALJ's  decision,  may  obtain  a  court 
review  if  the  amount  remaining  in 
controversy  is  $1,000  or  more.  A  party 
may  obtain  court  review  by  filing  a  civil 
action  in  a  district  court  of  the  United 
States  in  accordance  with  the  provisions 
of  section  205(g)  of  the  Act.  The  filing 
procedure  is  set  forth  in  20  CFR 
422.210. 

(b)  Prohibition  against  court  review  of 
certain  Part  B  regulations  or 
instructions.  Under  section  1869(b)(4)  of 
the  Act,  a  court  may  not  review  a 
regulation  or  instruction  that  relates  to 

a  method  of  payment  imder  Part  B  if  the 
regulation  was  promulgated,  or  the 
instruction  issued,  before  January  1. 
1981. 

21.  Section  405.860  is  added  to  read 
as  follows: 


{406.860    Review  of  newonel  I 

(a)  General.  (1)  HCFA  makes  NCDs 
either  granting,  limiting,  or  excluding 
Medicare  coverage  for  a  specific  medical 
service,  procedure  or  device.  NCDs  are 
made  under  section  1862(a)(1)  of  the 
Act  or  other  applicable  provisions  of  the 
Act  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries,  PROs, 
HMOs,  CMPs,  and  HCPPs  when 
published  in  HCFA  program  ni<<nM«lff  or 
the  Federal  Register. 

(2)  Under  section  1869(b)(3)  of  the 
Act,  only  NCDs  made  under  section 
1862(a)(1)  of  the  Act  are  subject  to  the 
conditions  of  paragraphs  (b)  through  (d) 
of  this  section. 

(b)  Review  by  ALJ.  (1)  An  ALJ  may  not 
disregard,  set  aside,  or  otherwise  review 
an  NCD. 

(2)  An  ALJ  may  review  the  facts  of  a 
particiilar  case  to  determine  whether  an 
NCD  applies  to  a  specific  claim  for 
benefits  and,  if  so.  whether  the  NCD  has 
been  applied  correctiy  to  the  claim. 

(c)  Review  by  Court.  (1)  A  coiul's 
review  of  an  NCD  is  limited  to  whether 
the  record  is  incomplete  or  otherwise 
lacks  adequate  information  to  support 
the  validity  of  the  decision,  unless  the 
case  has  been  remanded  to  the  Secretary 
to  supplement  the  record  regarding  the 
NCD.  The  court  may  not  invalidate  an 
NCD  except  upon  review  of  the 
supplemented  record. 

12)  A  Federal  court  may  not  hold 
unlawful  or  set  aside  an  NCD  because  it 
was  not  issued  in  accordance  with  the 
notice  and  comment  procedures  of  the 
Administrative  Proosdure  Act  (5  U.S.C 
553)  or  sectfon  1871(b)  of  the  Aet 


(d)  Remands — (1)  Secretary's  action. 
When  a  court  remands  an  NCD  matter 
to  the  Secretary  because  the  record  in 
support  of  the  NCD  is  incomplete  or 
otherwise  lacks  adequate  information, - 
the  Secretary  remands  the  case  to  HCFA 
in  order  to  supplement  the  record. 

(2)  Remand  to  HCFA.  HCFA 
supplements  the  record  with  new  or 
updated  evidence,  including  additional 
information  from  other  sources,  and 
may  issue  a  revised  NCD. 

(3)  Final  Actions,  (i)  The  proceedings 
to  supplement  the  record,  are  expedited. 

(ii)  When  HCFA  does  not  issue  a 
revised  NCD.  it  returns  the 
supplemented  record  to  the  court  for 
review. 

(iii)  When  HCFA  issues  a  revised 
NCD,  it  forwards  the  case  to  an  ALJ  who 
issues  a  new  decision  applying  the 
revised  NCD  to  the  facts  of  the  claim(s) 
under  consideration.  The  ALJ's  decisicm 
is  subject  to  DAB  review  and. 
ultiniately.  judicial  review. 

PART  417— HEALTH  MAINTENANCE 
ORQAMZATIONS.  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

B.  Part  417  is  amended  as  set  fcnih 
below: 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

AvdMHity:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh),  sees.  1301. 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C  300e, 
300e-S,  and  300fr-«);  and  31  U.S.C  9701. 

2.  Section  417.634  is  revised  to  read 
as  follows: 

{417.634    Pepertnwntai  Appeali  Bom6 
(DAB)  review. 

Any  party  to  the  hearing,  including 
the  WAO  or  CMP,  who  is  dissatisfied 
nvith  the  hearing  decision,  may  request 
the  DAB  to  review  the  ALJ's  (todsion  or 
dismissal.  Regulations  beginning  at  20 
CFR  404.967  regarding  SSA  Appeals 
Council  Review  are  applicable  to  DAB 
review  for  matters  addressed  by  this 
subpart 

PART  473— RECONSIDERATIONS  AND 
APPEALS 

C.  Part  473  is  amendM  as  set  fosih 
below: 

1.  The  authority  citation  for  part  473 
continues  to  read  as  follows: 

AedMrity:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
laOShh). 

2.  In  §  473.46.  paragraph  (a)  is  revised 
to  leed  as  follows: 


{473.46 
(DAB)* 

(a)  The  dnnunstances  under  whidi 
the  DAB  mil  review  an  ALJ  hearing 
decision  or  dismissal  are  the  same  as 
those  set  forth  at  20  CFR  404.970. 
("Cases  the  Appeals  Council  will 
review"). 
•       •       •       •       • 

D.  Technical  Amendments. 

{{406.711, 406.712, 406.714. 406.718, 
406.716. 406.720, 406.722. 406.750. 406J07. 
406J41,406J71    (AaMMlodl 

1.  In  §§  405.711.  405.712. 405.714. 
405.715,  405.716. 405.720. 405.722. 
405.750(a).  405.807(b).  and  405.871,  the 
following  changes  are  made: 

a.  The  words  "Social  Security 
Administration"  are  removed  wherever 
they  appeer,  and  "SSA"  is  added  in 
their  place. 

b.  'fhe  words  "Health  Care  Financing 
Administration"  are  removed  wherever 
they  appeer,  and  "HCFA"  is  added  in 
their  place. 

417.612.417.626   [Amsnded] 

2.  In  §§  405.708(a)  and  (b),  405.812, 
405.832(a).  40S.842(b).  417.612(a)  and 
417.626  the  word  "final"  or  thewcvds 
"final  and"  are  removed  wherever  they 
appear. 

{{40&722. 406.747.417432    (AmsrHMQ 

3.  Sections  405.722. 405.747,  and 
417.632(b)  are  amended  by  removing 
the  tenn  "presiding  officer"  wherever  it 
appean  and  adding,  in  its  place,  "ALJ". 

{406,624    (AaMnde4I 

4.  In  §  405.821,  paragraph  (c),  is 
amended  by  removing  the  parenthetical 
phrase  "(see  §405.801)". 

{406J31    [Amsnded] 

5.  In  §  405.831,  the  heading  is 
amended  by  adding  the  words  "at 
carrier  hearing"  before  the  word  "and". 

6.  In  §  405.832,  paragraph  (c)(1)  is 
amended  by  removing  the  reference  to 
"section  1842(b)(3)(c)"  and  adding  in  its 
place,  "section  1842(bK3)(C)". 

7.  In  §  405.841,  paragraph  (b)  is 
amended  by  removing  the  parenthetical 
reference  "(see  20  CFR  404.958)"  and 
adding  in  its  place  the  parenthetical 
reference  "(see  20  CFR  404.988(b)  and 
404.989)". 

{473J6   [Amandsdl 

8.  In  §  473.38  the  following  dianges 
are  made: 

(a)  The  heading  is  amended  by 
removing  the  word  "Finality"  and 
adding  in  its  place  "Effect". 


(b)  In  paragraph  (a),  the  words  "final 
and"  are  removed. 

{473.48   [Amended] 

9.  a.  In  §473.48,  in  paragraphs  (a)(1) 
and  (a)(2),  the  word  "final"  is  removed 
and  "binding"  is  added  in  its  place. 

b.  In  paragraph  (b),  the  worn  "final" 
is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insiuance:  and  Program  Na  93.774, 
Medicare — Supplmientary  Medical 
Insurance  Program) 
Dated:  March  7, 1997. 


iCYladack. 
Administrate.  HealA  Can  Financing 
Administration. 
(FR  Doc.  97-12263  Piled  &-9-e7;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  C«ne  Financing  Adnrinlstratton 

Centers  for  DIssaas  Control  and 
Pravanlion 

42CFRPart493 

[H80-237-Fq 

RMO036-AH64 

MaiirarB-  Modlcrtd.  id  nifi 
Programs;  cnnical  Labofalory 
Re(|ulranients— Exianaion  of  Certain 
Effective  Dalea  for  CIMcal  Laboratory 
Raquiramants  Under  CUA 

AQENCV:  Centen  for  Diseeae  Control  and 

Prevention  (CDC)  and  Health  Care 

Financing  Administration  (HCFA). 

HHS. 

ACTION:  Final  rule  with  cranment  period 


r:  This  final  rule  extends  certain 
effective  dates  for  clinical  laboratory 
requirements  in  regulatims  published 
on  F^miary  28, 1992,  and  subeequeotly 
revised  December  6, 1994,  that 
implonented  provisions  of  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (dlA).  This  rule  extmds  the 
phase-in  date  of  the  quality  control 
requirements  applicable  to  moderate 
and  high  complexity  tests  and  extends 
the  date  by  which  an  individual  with  a 
doctoral  degree  must  possess  board 
certification  to  qualify  as  a  director  of  a 
laboratory  that  performs  high 
complexity  testing. 

These  effective  dates  are  extended  to 
allow  the  Department  additional  time  to 
issue  revised  quality  control 
requirements  and  to  ensure  labcHBtoiy 
directore  are  able  to  complete 
certification  requiremmts.  These 
effective  date  extensions  do  not  reduce 
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the  current  requirements  for  quality  test 

performance. 

DATES:  These  regulations  are  effective 

on  May  12, 1997. 

Ckinunent  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  July  11, 1997. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services,  Attention:  HSQ-237- 
FC,  4770  Buford  Hwy.,  NE.,  MS  Fll. 
Atlanta.  Georgia  30341-3724. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  the  following  addresses: 
Room  309-G,  Hubert  H.  Hiunphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  Central  Building,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HSQ237FC9hcfia.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender.  All 
comments  must  be  incorporated  in  the 
e-mail  message  because  we  may  not  be 
able  to  access  attachments. 
Electronically  submitted  comments  wnll 
be  available  for  public  inspection  at  the 
Independence  Avenue  address  below. 

Because  of  staf^g  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
conunenting,  please  refer  to  file  code 
HSQ-237-FC  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
ajn.  to  5:00  p.m.  (phone:  (202)  690- 
7890). 

Copies:  To  order  copies  of  the  Federal 
Begirtwr  containing  tMs  document,  tmd 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
pajrable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-7800  (or  toll  free  at  1-688-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $8.00.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  "■g***— • 
document  at  most  libraries  designated 


as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  usera  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  shoidd  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 
FOR  RIRTHER  MF0RMAT10N  CONTACT: 
Rhonda  S.  Wbalen  (CDC).  (770)  488- 
7655. 

SUPPLEMBfTARV  MFORMATKM: 
I.  Backgroand 

On  February  28, 1992,  we  published 
final  regulations  with  an  opportimity  for 
public  comment  in  the  Fedml  Regfarter. 
at  57  FR  7002,  setting  forth  the 
requirements  for  laboratories  that  are 
subject  to  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  These  regulations  established 
uniform  requirements  for  all 
laboratories  regardless  of  location,  size, 
or  type.  In  developing  the  regulations, 
we  included  requirements  that  would 
ensure  the  quality  of  laboratory  services 
and  be  in  the  best  interest  of  the  public 
health.  We  recognized  that  a  rule  of  this 
scope  required  time  for  laboratories  to 
underatand  and  to  implement  the  new 
requirements.  Therefore,  certain 
requirements  were  phased-in  and  given 
prospective  effective  dates.  We  also 
planned  to  address  the  comments  we 
received  on  the  February  28, 1992  rule 
and  make  modifications,  if  necessary,  in 
a  subsequent  final  rule. 

On  December  6, 1994,  we  published 
a  final  rule  with  opportunity  for 
comment  in  the  Federal  Regiater  at  59 
FR  62606.  This  revision  to  tiie  February 
28, 1992  final  rule  included  provisions 
that  extended  the  phase-in  of  the  quality 
control  requirements  applicable  to 
moderate  and  high  complexity  tests  and 
the  date  by  which  an  individual  with  a 
doctoral  degree  must  possess  board 
certification  to  qualify  as  a  director  of  a 
laboratory  that  perfonns  high 
complexity  testing,  lliese  changes  were 
made  due  to  the  resource  constraints 
that  had  prevented  the  Department  of 


Health  and  Human  Services  from 
establishing  the  process  to  review 
manufacturers'  test  system  quality 
control  instructions  for  CLIA 
compliance  and  the  inability  of  many 
laboratory  directors  to  complete 
certification  requirements  within  the 
time  period  originally  specified. 

n.  Revisions  to  the  Regulations 

The  date  extensions  provided  by  the 
December  6, 1994  rule  have  proven  to 
be  inadequate  for  the  reasons  set  forth 
below.  In  addition,  based  on  our 
evaluation  of  conunents  submitted  in 
response  to  the  December  6, 1994  rule 
and  on  advice  from  the  Clinical 
Laboratory  Improvement  Advisory 
Committee  (CLJAC)  concerning  the 
quality  control  requirements 
appropriate  to  ensure  quality  testing  and 
the  qualification  requirements  for 
laboratory  directors,  we  have  found  it 
necessary  to  make  the  following 
revisions  to  our  regidations: 

•  We  are  extending  from  September 
1, 1996  to  July  31, 1998  the  current 
phase-in  quality  control  requirements 
for  moderate  and  high  complexity  tests. 
The  phase-in  quality  control 
requirements  for  unmodified,  moderate 
complexity  tests  cleared  by  the  Food 
and  Drug  Administration  (FDA) 
(through  510(k)  or  premarket  approval 
processes,  unralateid  to  CLIA),  are  less 
stringent  than  the  requirements 
applicable  to  high  complexity  and  other 
moderate  complexity  tests. 

•  We  are  extending  from  September 
1. 1996  to  July  31, 1998  the  date  for 
laboratories  to  meet  certain  CLIA  quality 
control  requirements  by  following 
manufacturers'  FDA  CLIA-cleared  test 
system  instructions. 

•  We  are  extending  from  Septemb^ 
1, 1996  to  July  31, 1998  the  date  by 
which  individuals  with  doctoral  degrees 
must  obtain  board  certification  to 
qualify  as  director  of  a  laboratory  that 
performs  high  complexify  tests. 

These  revisions  are  discussed  in  more 
detail  below. 

A.  Quality  Control  Requirements 

42  CFR  §  493.1202  contains  the 
qualify  control  reqiuremants  applicable 
to  moderate  and  high  complexify  tests 
and  allows  a  laboratory  that  performs 
tests  of  moderate  complexify,  using  test 
systems  cleared  by  the  FDA  throu^  the 
section  510(k)  or  premarket  approval 
processes,  until  Sieptember  1, 1996  to 
comply  with  the  qualify  control 
provisions  of  part  493  subpart  K  by 
meeting  less  stringent  qualify  control 
requirements,  as  long  as  the  laboratory 
has  not  modified  the  instrument,  Idt.  or 
test  system's  procedure. 


Section  493.12Q3.  effective  beginning 
September  1, 1996,  establishes  a 
mechanism  for  laboratories  using 
commercial,  uiunodified  tests  to  fulfill 
certain  qualify  control  requirements  by 
followii^  manufacturera'  test  system 
instructions  that  have  been  reviewed 
and  determined  by  the  FDA  to  meet 
applicable  CLIA  qiialify  control 
requirements.  Implementation  of  this 
review  process,  however,  depended 
upon  the  availabilify  of  sufficient 
additional  resources  necessary  to  meet 
the  projected  workload. 

Comments  received  on  the  February 
1992  final  rule  expressed  opposition  to 
the  qualify  control  phase-in  provision. 
Following  the  publication  of  the 
December  1994  final  rule,  we  received 
additional  comments  indicating 
continued  concerns  about  the  qualify 
control  phase-in.  A  final  rule  addressing 
qualify  control  issues  raised  by 
commenters  on  the  February  1992  and 
December  6, 1994  rules  is  still  under 
development  Therefore,  we  are 
extending  the  September  1, 1996  sunset 
date  for  qualify  control  standards  in 
§493.1202  to  July  31, 1998  and 
extending  the  effective  date  for 
§493.1203  from  September  1, 1996  to 
July  31, 1998  to  allow  laboratories  to 
continue  to  meet  current  regulations 
imtil  we  make  further  determinations 
regarding  these  requirements.  To  assist 
us  in  determining  the  types  of  qualify 
control  requirements  necessary  to 
monitor  laboratory  test  performance,  we 
have  solicited  advice  bom  the  CLIAC 
and,  in  addition,  we  held  a  two-day 
public  meeting  in  September  1996  for 
manufacturers  and  others  to  make 
presentations  on  qualify  control. 

We  recognize  that  these  revisions  may 
have  substantive  implications  for  those 
faboratories  performing  only 
unmodified,  moderate  complexify 
testing  previously  cleared  through  the 
FDA's  section  510(k)  or  premarket 
approval  processes.  We  are,  therefore, 
maintaining  the  provisions  for  these 
tests,  as  listed  in  §  493.1202(c),  imtil 
July  31, 1998.  We  expect  to  revise  the 
existing  qualify  control  i^egulations  by 
this  date. 

B.  Laboratory  Director  Qualifications 

Section  493.1443(b)(3)  provides  that  a 
director  of  a  laboratory  performing  high 
complexify  testing,  who  has  an  earned 
doctoral  degree  in  chemical,  physical, 
biological,  or  clinical  faboratory  science 
from  an  accredited  institution,  must  be 
certified  by  a  board  recognized  by  the 
Department  as  of  September  1, 1996. 
The  phase-in,  revised  fit>m  2  to  4  years, 
was  designed  to  allow  the  Department 
adequate  time  to  review  requests  for 
approval  of  certification  programs  and 


to  ensure  that  a  laboratory  director  with 
a  doctoral  degree  had  sufficient  time  to 
successfully  complete  the  requirements 
for  board  certification. 

In  1992,  we  expected  that  an  adequate 
ntunber  of  certification  boards  would 
apply  and  be  approved.  On  that  basis, 
we  required  bcnrd  certification  by 
September  1, 1994.  This  date  was 
extended  to  September  1, 1996  due  to 
much  slower  progress  than  anticipated. 
While  the  Department  has  annoimced 
the  approval  of  two  additional 
certification  boards  In  a  Federal 
Regiater  notice  published  July  8, 1996, 
at  61  FR  35762,  additional  requests  for 
board  approval  are  currenUy  under 
review.  We  believe  a  further  extension 
of  the  September  1. 1996  date  is  in 
order. 

As  stated  previously  in  the  preamble 
to  the  December  1994  final  nde.  a 
number  of  commenters  on  the  February 
1992  final  rule  suggested  that  board 
certification  not  be  a  mandatory 
requirement  for  ciurenUy  employed 
individuals.  In  addition,  QJAC  has 
suggested,  and  we  are  still  considering, 
the  development  of  alternative 
provisions  to  qualify  currentiy 
employed  individuals  with  a  doctoral 
degree  on  the  basis  of  laboratory 
training  or  experience,  in  lieu  of 
requiring  board  certification. 

We  are  extending  the  date  by  which 
an  individual  Math  a  doctoral  degree 
must  possess  board  certification  to 
qualify  as  a  director  of  a  laboratory  that 
performs  high  complexify  testing  to  July 
31. 1998.  This  extension  will  allow  time 
for  the  approval  of  additional  boards, 
and  to  remove  the  inadvertent 
disqualffication  of  doctoral-degreed 
individuals  with  laboratory  training  and 
experience  as  high  complexify 
laboratory  directors.  Between  the 
present  time  and  the  July  1998  date,  we 
will  review  the  qualifications  required 
for  laboratory  directors  to  ensure  that 
they  are  appropriate  and  determine 
whether  modffications  should  be  made 
for  inclusion  in  the  final  rule  being 
developed  to  address  other  CLIA  issues 
raised  by  commentera  on  the  February 
1992  final  rule. 

In  summary,  we  are  extending  the 
phase-in  period  in  §  493.1443(b)(3)  from 
September  1, 1996  to  Jvly  31. 1998. 

IIL  Waiver  of  Proposed  Rnlemaking 
and  Delayed  Eflbctive  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Regiater  and  invite  public  comment  on 
proposed  rules.  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authorify  under  which  the  rule  is 
proposed,  and  the  terms  and  substance 
of  the  proposed  rule  or  a  description  of 


the  subjects  and  issues  involved.  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  a  notica- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finHing  and  its  reasons 
in  the  rule  issued. 

These  revisions  are  essential,  because 
if  these  dates  for  qualify  control 
requirements  are  not  extended,  many 
laboratcHies  performing  moderate 
complexify  testing  will  be  faced 
unnecessarily  with  meeting  more 
stringent  and  burdensome  qualify 
control  requirements  at  a  time  wrban  w^ 
are  considering  revisions  to  these  snilla 
qualify  control  requirements.  Since  we 
plan  to  publish  revised  qualify  control 
requirements  in  foture  rulemaking,  to 
impose  more  stringent  requirements 
when  these  regulations  are  ciurently 
imder  review  is  unreasonable.  With 
respect  to  the  personnel  standards 
addressed  in  this  rule,  if  the  date  for 
board  certffication  of  individuals  with 
doctoral  degrees  is  not  extended,  those 
individuals  qualified  as  laboratory 
directon  through  their  doctoral  degree 
and  certification  by  a  board  currentiy 
imder  review  by  us  coidd  be 
disenfranchised  until  they  have  an 
opportunify  to  be  certffied  by  an 
approved  board.  Although  these' 
directors  have  shown  competency 
through  certffication  by  a  professional 
board,  we  have  not  yet  completed  our 
review  of  all  boards  that  have  applied. 
Extending  the  date  under  these 
regulations  governing  laboratory 
director  requirements  will  provide  the 
opportunity  for  completion  of  these 
revie«v8  without  fordng  the  removal  of 
individuals  who  have  already  shown 
their  abilify  to  fulfill  the  tasks  we  ask  of 
laboratory  directors.  Accordingly,  we 
believe  that  it  is  impracticable, 
unnecessary,  and  not  in  the  public 
interest  to  engage  in  proposed 
rulemaking  and  believe  there  is  good 
cause  for  doing  so  and  to  issue  this  final 
rule  with  a  60-day  comment  period. 
Also,  because  the  September  1, 1996 
date  has  caused  these  regulations  to 
expire,  additional  urgency  has  been 
placed  on  the  implementation  of  this 
rule.  We.  therefore,  believe  there  is  good 
cause  to  waive  a  defay  in  the  effiective 
date  of  these  rules.  To  do  otherwise 
would  create  tumecessary  confusion 
among  laboratories  in  understanding  the 
requirements  they  must  meet  with 
respect  to  qualify  control  and  faboratory 
director  qualifications.  It  could  also 
impose  unnecessary  burdens  on 
laboratories  and  hardships  on 
individiials  affscted  by  these 
requirements. 


J 
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IV.  Regulatory  Impact  Statement 

Gjnsistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  laboratories  are 
considered  to  be  small  entities. 
Individuals  and  states  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  That  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Extending  the  phase-in  periods  will 
continue  the  quality  control 
requirements  in  effect  prior  to 
September  1, 1996.  allow  additional 
time  to  make  further  determinations 
regarding  revision  to  the  quality  control 
requirements,  and  not  chooge  costs, 
savings,  burden,  or  opportunities  to 
manu&cturers.  laboratories,  individuals 
administering  tests,  or  patients  receiving 
the  tests. 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  regulation  does  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  does  not 
have  a  significant  efiiect  on  the 
operations  of  a  substantial  nimiber  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act 
because  we  have  determined,  and  we 
certify,  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  revie%ved  by  the  Office  of 
Management  and  Budget 

V.  KeqMmae  to  Conunenti 

Because  of  the  large  number  of  items 
of  correspondence  we  normaUy  receive 
on  Federal  RegialBr  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  we  receive  on  the  date 
extensions  described  in  this  rule  by  the 
date  and  time  specified  in  the 

I  section  of  this  preamble. 


and,  if  we  proceed  with  a  subsequent 
dociunent,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
dociunent. 

List  of  Subjects  in.42  CFR  Part  493 

Grant  programs — health.  Health 
fecilities.  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  TV  is  amended  as 
follows: 

PART  493— LABORATORY 
REQUIREMENTS 

1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Aathority:  Sea  353  of  the  Public  Health 
Service  Act,  sees.  1102, 1861(e),  and  the 
sentence  following  sectiona  1861(sXll) 
through  1861(s)(16)  of  the  Social  Security  Act 
(42  U.S.C  263a,  1302. 1395x(e).  and  the 
sentence  following  1395x(sKll)  thraugh 
1395x(sMl6)). 

1403.1202    [Amandad] 

2.  In  §493.1202.  in  the  section 
heading,  remove  "September  1, 1996." 
and  add  in  its  place  "July  31, 1998.". 

f4M.1208    [Amandad] 

3.  In  §493.1203,  in  the  section 
heading,  remove  "September  1. 1996." 
and  add  in  its  place  "July  31, 1998.". 

f4«.t,443   [Amendedl 

4.  Section  493.1443  is  amended  as  set 
forth  below: 

a.  In  §493.1443(b)(3)(U)  introductory 
text,  remove  "Septeinber  1. 1996,"  and 
add  in  its  place  "July  31, 1998.". 

b.  In  §493.1443(b)(3KUMC).  remove 
"September  1. 1996,"  and  add  in  its 
place  "July  31, 1998,". 

(Catalog  of  Ffldaial  Domestic  Assistance 
Progiam  No.  93.778,  Medical  Assistance 
Program:  Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773.  Medicare — 
Hospital  Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  December  17, 1996. 
DavidI 


Dinctor,  CentanforDiaease  Control  and 
Prevention. 

Dated:  December  20, 1996. 

Bmca  C  Vladack. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  January  28, 1997. 
Donna  E.  Shalala. 
Secretary. 

[FR  Doc.  97-12271  Filed  5-9-97;  8:45  am) 
I  COOK  4ia»4t-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  87 

Rnal  Flood  Elovation  Detenninatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  conununity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 


The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Frederick  H.  Sharrocks,  Jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPI^KNTARY  MFORMATKM:  The 
Federal  Emergency  Management  Agency 
makes  final  detnminations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportvmity  for  the  community  or 
individuals  to  appeal  the  proposed 
detmninations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
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Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
availabfe  at  the  address  dted  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  for 
Mitigation  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C  4104. 
and  are  required  to  establish  and 
maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Sectitm  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

S67.11    [Amandad] 

2.  The  tables  published  under  the 
authority  of  $  67.11  are  amended  as 
follows: 


fOeplhin 

«Oeplhin 

feet  above 

feet  above 

Source  of  loodkig  and  localion 

ground. 
'Bevalion 

Source  of  ioodhg  and  localion 

ground. 
•Bevalion 

in  feet 

in  feet 

(NGVD). 

(NQ>a)). 

ARIZONA 

Santa  Cruz  County  (Unlncor> 

Apache     County     (Unlneop- 

poiaM      Araaa)      (FEMA 

- 

pomad      Araa^      (FEMA 

Dodtat  No.  7188) 

Doekat  No.  719^ 

Santa  Cnjz  River 

Nulrioao  CrBek 

At  Santa  Cmz-Pima  County 

At  Nelson  Reservoir  _ 

•7.416 

hnits  ..~ ~» ».._. 

•3.029 

At  conRuence  of  UHk  Creak 

At    conluence    wMh    Sopori 

(imit  of  detailed  study) 

•7.777 

Wash _ 

•3.036 

ColtarCnek: 

ApproKimBlely   600   laet   up- 

At County  Road  2112 

•7305 

stream  of  conluenoa  wMh 

AfjpfonmaMy  10.800  feel  up- 

Sopori Wash 

•3,037 

stream  of  County  Road  21 12 

•7.772 

AppronmaMy  800  feet  down- 

Mapa an  iwaWabli  for  inipae- 

stream  of  convergence  wiKt 

tlon  at  75  West  Cteveiand.  SL 

flow  east  of  Southern  Padic 

Johns.  Arizona. 

Rttboad 

Ki  convarganoe  wai  sow  aasi 

Sopori  Wash: 
At  confluence  wih  Santa  Oruz 

•3340 

Phna  County  (Unincorporalad 

•3.042 

Aiaa^  (FEMA  Doctat  No. 
7181) 

River ™ 

•3.036 

Santa  Cna  River 

Approximaialy    250    feet    i4>- 

Just  ufxtieam  of  Pima  Mine 
Road                    

•2.668 

slream  of  Santa  Cruz  River 

ApproximaMy   530   feet   ip- 

straam  of  Santa  Cruz  River 

•3.036 

4.650  feet  upstream  of  Pima 

•3.036 

MVIB  HOOQ  ■.■».■>..»..>•••••»•••••• 

•2.673 

Mi^a  am  awalMMe  for  inapae- 

3350    feet    downafrewn    of 

tion  at  the  Swiia  Cruz  County 

Sahura  Rita  Road  _. 

•2.606 

Flood    Control    District    wid 

Just  upstream  of  Sahura  RHa 

Road 

•2.711 

2150  North  Congress   Drive. 

1370  feat  i^Mtraam  of  Sahura 

Rita  Road 

•2.716 

3350  feel  downstream  of  U.S. 

■ 

Highway  89  _. 

•2.741 

Tucson  (Clly)i  Phna  Cdunty 
(FEMA  Docket  Na  7198) 

Just  upekeam  of  U.S.  Highway 

89 

•2.751 

AnUam  Wash: 

1,770  feet  upstream  of  U.S. 

AppraumaWy  2.750  leet  up- 

HighwiV  89 — — 

•2.758 

stream  of  corAianoa   wittt 

11,270  fast  upstraam  of  U.S. 

oavercron  waan  .„......_ 

•2345 

Highway  89 » 

•2,790 

At  Graasewood  Road 

•2388 

5,010  feet  downstream  of  Con- 

"A"  Waatv 

bn^ntfll  RoAQ 

*2329 

ApproximaMy    Too   Met   u|h 

370  feet  upstream  of  Continen- 

stream of  corAience  wMh 

tal  Road 

•2360 

AiMam  Wash .» — ...... 

•2357 

7,340  feet  upatream  of  Con- 

AppTOKimately  2.000  feet  up- 

unBiliai nOBO  

•2.869 

stream  of  conluanoe  wiHt 

12,410  feat  upstream  of  Con- 
tinental Road 

AnMimWash 

•2379 

Mapa  are  awalBble  for  Inapae- 

21340  feet  upstream  of  Con- 

tlon at  the  Tucaon  City  Engi- 

tinents Road ~. 

•2324 

neer's  Office.  County<^  Put>- 

19,800   feet   downstream   of 

lic  Woria  BuUng.  201  Nortti 

Pima    Counly-Sania    Cruz 

Stone   Avenue.   Third   Floor. 

•2360 

Tucson.  Arizona. 

7,128  feel  downstream  of  Pinia 

County-Sania  Cruz  County 

•3.004 

CAUFORMA 

Alvnada    County    (Unlnoor- 

500  feet  downstream  of  Pima 

County-Santa  Cruz  County 

pofalad      Araa^      (FBIA 

•3329 

Docket  No.  7188) 

Just    downstream    of    Pima 

Anoyo  Alocha- 

County-Santa  Cruz   County 

corporato  imils 

•3.030 

Pleasanton    (500    feet    up- 

Mapa are  awaiaMa  fo(  inapafr' 

stream  of  confluence  of  Ar- 

tlon at  the  Pima  County  De- 

royo Las  Positas) 

•351 

partment  of  Transportation  and 

Just  upstream  of  El  Ctiarro 

Flood  Control  District.  Public 

Road 

•367 

Worts    Bukfng,    201     North 

Airoyo  Lss  PosHas: 

Stone   Avenue.  Tucaon,   Ari- 

At   confluence    wilh    Arroyo 

zona. 

Mocho 

•345 

UMI 
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2SM1 


Source  of  fkxxling  and  location 


Just  downstream  of  El  Ctiarro 

Road „ 

CoUier  Canyon  Creek: 

At  confluence  of  Collier  Can- 
yon Tributary  at  Las  Positas 
College  Road  

Approximately  5,000  feet  up- 
stream of  Las  Positas  Col- 
lege Road 

CcMerCanyon  Tributary: 

Approximately  1,000  feet  up- 
stream of  confluence  with 
CoMier  Canyon  Creek 

Approximately  500  feet  south 

of  bend  in  Hartntan  Road  .... 

IIbdb  are  awailalila  for  InaiM^ 

tkMi  at  ttie  Alameda  County 

Public    Wortts    Agency,    399 

Elmhurst     Street,     Hayward, 

CaMomia. 


Dubin  (City),  Alamada  County 
(FBIA  DockM  Na  7188) 

DubSn  Creek 
Just  west  of  ^^80  and  k-680 

Interchange  _. 

Just  upstream  of  Donlon  Way 
Approximately  1,000  feet  up- 
stream of  Donion  Way 

LineJ-1: 
At    conthionco    with    Alamo 

Canal 

Approximatety    300    feet    up- 
stream of  Bellina  Street  

LJneJ-3: 
At  confluence  with   Lirie  J-1 
Oust  north  of  Amador  Valley 

Boulevard) 

Just   upstream   of   Siivergate 

Drive 

UneJ-4: 
At  confhjerKe  with  Line  J-3  .... 
At  Siivergate  Drive  (extended) 
UneJS: 
Jusi  weot  of  Ramon  Road  —^ 


ten  at  the  City  of  Oubin  Build- 
ing Department,  Oy  Hai,  100 
CMC  Plaza.  Dubin.  CalMomia 


(Wty),     ^ 

^^^WiW^BW     ^r^E^H^^     ■p^^V^H^^t     V^Hn 

71811 

CoKer  Canyon  Creek: 

Just  north  of  Interstate  580 
frontage  road 

Just  downstream  of  CoMer 
Canyon  Road 

At  confluence  of  CoKar  Can- 
yon Trtxjtary 

Mapa  tn  awaMabia  for  Inapa^ 

lion  at  the  City  of  Livennore 

Planning     Department.     1062 

South      Livennore      Avenue, 

(jvemtore,  CaMomia. 


*Depth  in 

feet  atx>ve 

ground. 

'Elevation 

in  feet 

(NGVD). 


•355 

•443 
•490 

•455 
•534 


•332 

•380 

*382 


*328 
•405 

•339 

•420 

•350 
•362 

•386 


•412 


•437 


•443 


•Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
*Elevatk)n 

in  feet 

(NGVD). 

Madera      County      (Unincor- 

porated      Areas)       (FEMA 

Dodiat  No.  7206) 

Fresrm  River 

Just  upstream  of  State  High- 

way 41  

•2,253 

Approximately  1,100  feet  up- 

stream of  Road  426 

•2,262 

CNna  Creek 

Approximately    500    feet    up- 

stream  of  confluence  with 

Fresno  River 

•2,256 

Approximately  4,160  feet  up- 

stream of  Road  425-B 

•2,363 

OakCreek: 

At    confluence    with    Fresno 

River 

•2,262 

Just  upstream  of  Road  428 

•2,342 

Oak  Creek  Tributary: 

Approximately    500    feet    up- 

stream  of  confluence  with 

Oak  Creek 

•2,310 

Approximatefy  1,100  feet  up- 

stream  of  confluence  with 

Oak  Creek 

•2.315 

Maps  are  avaiiat)ie  for  Inspa^ 

tlon  at  the  Madera  County  De- 

partment of  Engineering  arxJ 

General  Service,  135  West  Yo- 

semite  Avenue,  Madera.  CaK- 

fomia 

Modoc      County      (Uninoop* 

porafd      Afoaa)      (FEMA 

Dodiat  Na  7206) 

okAmBm  CrBSKr 

Approximately      2,300      feet 

downstream  of  Fee  Street  ... 

•4,497 

Approximately  1,800  feel  up- 

stream of  ftoilh  Street 

•4,595 

Mipa  aia  awailabU  lor  inapao- 

Oon    at    the    Modoc    County 

Planning      Department,     202 

West   Fourth   Street.   Alturas. 

CalHomia. 

Santa  Pauia  (City)  and  Ven- 

tura     County      (tMneor- 

poralad      Anoa)      (FEMA 

Dockat  Na  7206) 

Santa  Pauto  Creek: 

At  Southern  PaaKc  Railraad 

(SPRR) 

•319 

Approximately  4,500  feel  up- 

stream of  SPRR 

•400 

Approximately      3,500      feet 

downstream      of      Rafferty 

Road 

•536 

PTDfie  Base  Une  No.  1: 

Approximately  550  leel  down- 

stream of  Say  Road 

None 

Approximately  2,450  feel  t^ 

stream  of  Hawtfwme  Street 

None 

Proae  Baae  Line  No.  2: 

At  Outer  Drive 

•240 

•Depth  in 

feet  above 

Source  of  flooding  and  kxatk)n 

ground. 
'Elevation 

in  feet 

(NGVD). 

Approximately  150  feet  down- 

stream of  Seventh  Street 

•248 

Just  downstream  of  12th  Street 

•267 

At  Garcia  Rtro«t              

«3 

ProHle  Base  Lme  No.  3: 

Approximately  400  feet  down- 

stream of  Orchard  Street 

None 

Approximately    200    feet    up- 

stream of  Gatewood  Lane  ... 

kl^MKA 

M^s  for  the  City  of  Santa 

Paula  are  avallabie  for  In- 

apacUon  at  200  South  Tenth, 

Santa   Paula,   California,   and 

for  the  unincorporated  areas  of 

Ventura  County  at  800  South 

Victona  Avenue,  Ventura,  Cali- 

fornia. 

SimI    Vaitoy    (City),    Ventura 

County  (FEMA  Dodcat  Na 

7104) 

Arroyo  Sknk 

Approximately      2,800      feet 

downstream  of  Madera  Road 

•680 

Approximately  4,450  feet  up- 

stream of  f^ocfcingham  Drive 

•1.118 

At  intersection  of  Tierra  Reiada 

and  Madera  Roads  

92 

At  intersection  of  Moreland  and 

Madera  Roads „ 

83 

At  intersection  of  Los  Angelas 

Avenue  and  Sinak>a  Road  ... 

«1 

At  intersection  of  Royal  Ave- 

rHie  and  Fourth  Street 

12 

Bus  Canyon:. 

'Approximately  350  feet  down- 

stream of  Los  Angeles  Ave- 

nue   

•746 

Approximately    225    feet    up- 

stream of  Bennet  Street 

•836 

BusCartyon  Tributary: 
At  VUtoge  Court 

•781 

Approximately  2.000  feet  up- 

stream of  Dakin  Avenue  

•809 

At  Fourth  Street 

«2 

Ory  Carbon: 

At  confluence  with  Arroyo  Sim 

•832 

Approximately  1,150  feel  up- 

stream of  Alamo  Streol 

•1.012 

Erringer  Creek: 

At  Erringer  Road 

•821 

Approximately  1,600  feet  up- 

stream of  Fitzgerakl  Ftoad  ... 

•862 

Las  Uajaa  Canyon: 

At  confluence  wHh  Arroyo  Simi 

•966 

Approximately  11,100  feet  up- 

stream of  Alamo  Street 

•1,141 

Nofttf  Skn  Drain: 

At  confluence  wilii  Arroyo  Simi 

•743 

Approximately    300    feet    up- 

stream of  Simi  Valey  Free- 

way   

•902 

Tapo  Canyon- 

At  confluence  with  Arroyo  Simi 

•860 

Approximalely    700    feet    up- 

strewn  of  Simi  Valey  Free- 

way   

•906 

Source  of  floodNig  and  location 


While  Oak  Creek: 

At  Simi  Valley  Freeway  

Approximately  960  feet  up- 
stream of  Simi  Valley  Free- 
way   

Arroyo  Simi  Overflow  North  of 

SPRR: 

At  confluence  with  Las  Uajas 
Canyon  

Approximately  2,300  feet  up- 
stream  of  confluence  with 

Las  Uaias  Canyon  

Maps  are  avaiiaMa  for  Inapao* 

Hon  at  the  City  of  Simi  Valley 

PubHc     Works      Department, 

2929  Tapo  Canyon  Road,  Simi 

Valley,  CaNfomia. 

KANSAS 


County  (Unincor- 
poralad  Areas)  (FEMA 
Dodcat  No.  7206) 

Arkansas  River 
Approximately      11,100     feet 
downstream  of  confluence  of 

Ditch  No.  1  

Approximately  5,000  feet  up- 
stream of  Main  Street  

Maps  are  avallabie  for  inspao- 
Uon  at  the  Finney  County 
Courthouse,  425  North  Eighth 
Street,  Garden  City,  Kansas. 


•Depth  in 
feet  above 

ground. 

•Bevatnn 

in  feet 

(NGVD). 


Garden    City    (City), 
County  (FEMA  Dodiat  Na 
7206) 

Arkansas  fiiver 
Approximately      3,700      feet 
downstream  of  U.S.  Highway 

83  

Approximately  6,000  feet  up- 
stream of  U.S.  Highway  83  .. 
Mapa  are  avallabie  for  Inspeo- 
Uon  at  the  City  of  Garden  City 
Administratkxi  Center,  301 
North  Eighth  Street.  Garden 
City.  Kansas. 


Hoioomb  (City).  Finney  County 
(FEMA  Dodiat  Na  7206) 

Arkansas  River 

At  downstream  corporate  limit 
(adjacent  to  Nunn  Drive) 

At  upstream  corporate  limit  

Mapa  are  avallabie  for  Inapao- 

tion  at  the  City  of  Hoteomb 

City  Hall,  200   North   Lynch, 

Hoteomb,  Kansas. 


Rica  County  (IMnoorporalad 
Araaa)  (FEMA  Dodiat  Na 
7206) 

A/fcansas  Rrver 
Approximately      7,500      feet 
downstream  of  State  High- 
way 96 


•1,081 


•1,103 


•978 


•986 


•2799 


•2,890 


•2.829 
•2341 


•2,873 
•2,885 


Source  of  floodRig  and  kxalion 


Approximalely  14.000  feet  up- 
stream of  State  Higfrway  96 
Surprise  Creek: 
Approximately  600  feel  down- 
stream of  American  Road  .... 
Just    downstream    of    Taytor 

Street 

SaKCreek: 
Approximately      3,000      toel 
downstream     of     American 

Road - 

Just  downstream  of  American 

Road 

Mips  are  availabia  for  Inapao- 
tion  at  the  Rice  County  Court- 
house. 101  West  Commercial, 
Lyons,  Kansas. 


Starting  (City).  Rica  County 
(FEMA  Dodiat  Na  7206) 

Arttansas  River 

At  Highway  96  

Approximately  7,000  feet  up- 
stream of  Highway  96 

Maps  are  awaiiabia  for  inspao- 

Hon  at  the  City  of  Sterling  City 

HaN,    114    North    Broadway, 

Sterling,  Kansas. 


LOUISIANA 


Alexandria  (City).  Rapides 
PwiSh  (FEMA  Dodiat  No.  7168) 

Bayou  Rapides: 
At  Bolton  Avenue  (Route  1)  .... 
Approximately      3,1M      feet 
downstreani    of    Plantation 

Road 

Irish  D»ch  No.  2: 

At  Airt)ase  Road  

At  confluence  of  Big  Bayou  ..... 
Big  Bayou: 
Approximately  5,200  feet  up- 
stream  of  confluence  wHh 

Irish  Ditch  No.  2  

Bayou  Rapkies  Diversnn  Ctiarh- 
nel: 

At  Dixie  Lane  exterxled 

Just    downstream    d    Bayou 

Rapides  Road  

M^M  are  availal)ia  for  inapao- 
Hon  at  the  City  of  Alexandria 
Utility  Bulking,  1546  Jackson 
Street,  Second  Floor,  Alexan- 
dria, LouisiaraL 


•1.627 


(Unineor- 
s)      (FEMA 
Dodiat  Na  7166)     , 
ChatKn  Lake  Canal: 

At  Chaneyville-EdK)  Road 

Just  upsbeam  of  Stale  Higfi- 

way  457 

Approximately  2.200  feet 
downstream  of  State  High- 
way 3170 


tOeplh  in 
fedatx>ve 

•SeMiton      ^°**<^  °*  floodkig  and  tocainn 

in  feet 
(NGVD). 

Approximately  250  feet  down- 
•1.648  stream    d    Sugar    House 

ROKl  

SayouSoeu^ 

•1  662       At  Interstate  Highway  49 

Approximately      1,000      feat 
•1^572  downstream  of  State  Higf>- 

way  488 

Approximately  1.600  leel 
downstream     d     Massina 

•<  see  Road 

Bayou  Rapkies  Drverskm  Chan- 

'  At    confluence    with    Bayou 

Boeuf 

At  State  Highway  488 

Approximately  7,000  feet 
downstream  d  State  High- 
way 28 

Bayou  Rapides: 
At  U.S.  Highway  1  (Bolton  Av- 
enue)   

.4  <M7       At  confluence  d  Irish  Ditch  No. 
i.»»/  2 

•1  itAo     '  Approxiniately      2,500      fad 
'■®**  downstream     d     Robinson 

Road 

Approximately      5,000      fed 
downstream  d  Cooper  Road 
Msft  Dutch  No.  2: 

At  State  Highway  498 

Approximately  500  feet  dowrv 

stream  of  Chapel  Road 

Approximately  250  fed  dowrv 
stream  d  Hardd  Miles  Parti 

Road 

•80    Bigfilayou: 

AppiXMcimately  2,500  led 
downstream  d  Jimmy  Brown 

•81  Road 

At  confluence  d  Seine  Bayou 

•82  arid  Bayou  Bertrand 

•83  

n^^onSayou: 
Just   downstream   d   Kansas 

City  Southern  Railroad 

*63        Approximately    740    fed    up- 
stream of  Hooper  Road  

Approximately  4,200  fed  up- 
*71  stream  d  Hooper  Road  d 

Grant-Rapides  Parish  line  .... 
•74     fii^CrBefc: 

At  State  Highway  115 

Cainey  Creek: 

At  State  Highway  1206 _ 

Maps  are  availabia  for  Inspec- 
tion d  the  Rapides  Parish 
Planning  Commissk)n,  5610 
Ead  Cdiseum  Boulevard,  Al- 
exandria, Louisiana. 

NEBRASKA 

•58      Bayard  (City).  MorrW  County 
'    (FEMA  Dodnl  Na  720Q 

•63     WUhorse  Drain: 

Jud  upstresn  of  Main  Stred  .. 

Jud    downstream    d    Eighth 
•67  Stred 


•Depth  in 

led  above 

ground. 

•BevaUon 

in  fed 

(NGVD). 


•72 
•71 

•74 

•80 


•71 
•72 


•73 

•80 
•81 

•82 
•83 
•81 
•82 

•83 

•83 
•83 

•141 
•146 

•151 
•62 
•82 


•3,756 
•3,762 
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Souree  of  lloodng  and  location 


#06plh  in 

f66t  above 

ground. 

'blevalion 

in  feet 

(NGVD). 


for  inepe^ 
Hon  at  the  City  of  Bayard  City 
Hall.  445  Main  Street.  Bayard. 
Nebraska. 

NEW  MEXICO 

Cttama  (Village).  Rio  AnttM 
County  (FaiA  Dodwt  No. 
71M) 

Rio  Cham: 

Approxiinatety  5.000  feet 
downstream  of  State  High- 
way 17 

Approximately  700  feet  up- 
stream of  Cunbers  Totoc 

Rairoad 

fOo  Chamita: 

Approximately  2.200  feet 
downstream  of  State  High- 
way 64 

Approximately  2,100  feet  up- 
stream of  Escondkk)  Road  .. 
Ma|»s  are  available  for  Irtepeo- 

tkm  at  the  ViHage  of  Chama 

Village  Hall.  299  Fourth  Street. 

Cfiama.  h4ew  Mexico. 


tOepthin 
feet  above 

Source  of  floodkig  and  location 

ground. 
•Elevation 

in  feet 
(NGVD). 

Approximately    200    feet    up- 
stream of  FM  Road  3101  

•1.480 

South  Fork  Leon  River. 

Approximately  100  feet  dowrv 
stream  of  Bassett  Street  

•1.442 

Approximately  3.200  feet  up- 
stream of  Bassett  Street 

•1.443 

Maps  are  availaMa  f^  Inapeo- 
tion   at  416  South   Seaman 

Street,  Eastland.  Texas. 
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Federal  Register  with  a  request  for 
comments. 

The  interim  rule  was  based,  in  part, 
on  a  prior  version  of  45  CFR  part  1609. 
which  included  the  (Corporation's 
regulations  dealing  with  attorneys'  fees 
in  relation  to  fee-generating  cases.  The 
Ck)rporation  decided  to  treat  fee- 
generating  cases  and  attorneys'  fees  in 
two  separate  rules.  Revisions  to  the 
(Corporation's  fee-generating  rule  (part 
1609)  were  publid^ed  in  a  proposed  rule 
and  provisions  implementing  the  new 
restriction  on  attorneys'  fees  (part  1642) 
were  pubUshed  as  an  interim  rule  on 
August  29, 1996.  A  final  version  of  the 
fee-generating  rule  (part  1609)  was 
published  on  April  21. 1997  (62  FR 
19398). 

The  Ck>rporation  received  37  timely 
comments  on  the  interim  attorneys'  fees 
rule  and  the  Committee  held  public 
hearings  on  the  rule  on  December  13, 
1996.  and  March  7. 1997.  The 
Committee  made  several  revisions  to  the 
interim  rule  before  recommending  the 
final  rule  to  the  Board.  The  Board 
adopted  the  Committee's  recommended 
version  on  March  8. 1997. 

The  Corporation's  FY  1997 
appropriations  act  became  effective  on 
October  1. 1996.  see  Public  Law  104- 
208, 110  Stat.  3009.  It  incorporated  by 
reference  the  §  504  condition  on  LSC 
grants  included  in  the  FY  1996 
appropriations  act  implemented  by  this 
rule.  Accordingly,  the  preamble  and  text 
of  this  rule  continue  to  refer  to  the 
applicable  section  number  of  the  FY 
1996  appropriations  act. 

A  section-by-section  discussion  of 
this  final  rule  is  provided  below. 

Section  1642.1    Purpose 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  and  their  employees 
do  not  seek  or  retain  attorneys'  fees 
awarded  pursuant  to  Federal  or  State 
law.  including  common  law,  permitting 
or  requiring  such  fees. 
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Rio  AnttM  County  (Unlncer- 
porated      Araa^      (FEMA 

Rio  Chama: 
Approximatefy      3.000      feet 
downstream  of  County  Road 

343  

Approximatety  5.300  feet  tp- 
s»eam  of  State  Highway  17 
Rio  ChamHB: 
At  corrfluence  with  Rio  Charra 
Approximately  8,800  feet  up- 
stream of  EacorKido  RockI  .. 
■ra  awaHabla  for  kiaiM^ 
at  810  North  Riverside 
Drive.  Esparwia.  New  Mexico. 

TEXAS 

Eaedand  (City).  Eastland 
County  (FiEMA  Docket  No. 
71M) 

North  Forte  Leon  Rnoh 
At  corAjence  witti  Trtxitary  1 
ApproKimatoly    600    feet    up- 
sfceam  of  coniuenoe   with 

Trtwtwy  3 

TribUtmyl: 
At  confluence  with  North  Forte 

Leon  River 

Approximately  1.400  feet  up- 
stream of  U.S.  Higfiway  80  .. 
Tributary  2: 
At  conlluerKe  with  North  Fork 

Leon  River 

Approximately  5.200  feet  up- 
stream of  Mssouh   Pacific 

Railroad 

Tributary  3: 
At  confluence  wNh  North  Fork 
Leon  River „ 


•7.717 
•7.883 

•7.764 
•7.864 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  April  23, 1997. 
Eichard  W.  Kiuun, 
Executive  Associate  Director,  Mitigation 
Directorate. 
IFR  Doc  97-12369  Filed  5-9-97;  8:45  am] 

M.LMOCOOC  •nS-04-P 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1642 


•7.640 
•7.925 
•7.678 
•7.912 


•1.434 

•1.440 

•1.434 
•1,439 

•1.435 

•1.461 

•1.439 


Attorneys' 

AGENCY:  Legal  Services  Otrporation. 
ACTION:  Final  rule. 

SUMMARY;  This  final  rule  implements  a 
restriction  in  the  Legal  Services 
(Corporation's  FY  1996  appropriations 
act  that  is  currently  incorporated  by 
reference  in  the  Corporation's  FY  1997 
appropriations  act  that  prohibits  LSC 
redpimits  from  seeking  attorneys'  fees 
in  cases  filed  on  or  after  April  26. 1996. 
The  rule  clarifies  the  meaning  of 
attorneys'  fees  and  provides  guidance 
on  the  scope  of  the  restriction. 

DATES:  This  final  rule  is  effective  on 
June  11. 1997. 

FOft  FUITTHER  MFOftMATION  CONTACT: 
Office  of  the  General  Counsel.  (202) 
•336-8817. 

SUPPI^MENTARY  INFORMATION:  On  May 
19. 1996.  the  Operations  and 
Regulations  Committee  ("Ck>mmittee") 
of  the  Legal  Swvioes  (Corporation 
("LSC"  or  "the  Corporation")  Board  of 
Directors  ("Board")  requested  the  LSC 
staff  to  prepare  an  interim  rule  to 
implement  section  504(a)(13)  of  the 
Corp<»ation's  FY  1996  appropriations 
act.  Public  Law  104-134, 110  Stat.  1321 
(1996).  prohibiting  LSC  recipients  and 
their  employees  from  claiming,  or 
collecting  and  retaining  attorneys'  fees. 
The  Committee  held  hearings  on  July  10 
and  19.  and  the  Board  adopted  an 
interim  rule  on  July  20.  which  was 
published  on  August  29. 1996.  in  the 


Section  1642.2    Definitions 

This  section  first  defines  what  is  and 
what  is  not  included  in  the  term 
"attorneys'  fees."  The  definition  of 
attorneys'  fees  elicited  much  public 
comment,  mostly  on  the  issue  of 
whether  Social  Security  fees  should  be 
included.  Strongly  divergent  views  were 
held  by  the  commenters  and  there  was 
no  consistent  pattern  among  types  of 
commenters.  which  generally  included 
private  attorneys,  le^  services 
programs  and  bar  associations.  Some 
argued  that  the  statutory  restriction  was 
not  intended  to  apply  to  attorneys'  fees 
in  Social  Security  cases,  because  such 
fees  are  paid  pursuant  to  an  agreement 
by  the  client  to  pay  the  fees  out  of  the 


client's  back  benefits  and  are  not 
awarded  by  a  court  or  administrative 
agency.  They  also  stated  that  allowing 
recipients  to  take  such  fees  would 
provide  additional  funding  for 
financially  strapped  programs  to 
provide  more  representation  to  the  poor. 
CCommenters  who  opposed  allowing 
recipients  to  take  Social  Security  fees 
stated  that  legal  services  clients  riiould 
never  have  to  pay  any  fee  for  their  legal 
representation,  especially  out  of  their 
back  benefits.  Others  claimed  that 
private  attorneys  would  be  unwilling  or 
reluctant  to  be  part  of  a  recipient's 
Private  Attorney  Involvement  ("PAI") 
project  for  little  or  no  fee  if  the  program 
started  taking  fees  from  their  client's 
back  benefits. 

The  CCorporadon  did  not  include 
Social  Seciuity  fees  in  the  interim  rule's 
definition  because  it  was  not  clear  to  the 
Corporation  whether  CCongress  intended 
such  fees  to  be  included.  However,  the 
Corporation  did  seek  comment  on  the 
issue  and  warned  recipients  in  the 
preamble  to  the  interim  rule  that  such 
fees  might  be  included  in  the  final  rule. 
After  holding  public  hearings  on  both 
the  legal  and  policy  implications  of 
including  Social  Security  fees  within 
the  definition,  a  reconsideration  of  the 
legal  arguments  convinced  the  Board 
that  Se^on  504(a)(13)  was  intended  to 
include  Social  Seciirity  fees. 

The  statutory  restriction  is  on 
"attorneys'  fees  pursuant  to  any  Federal 
or  State  law  permitting  or  requiring  the 
awarding  of  such  fees."  Pajrment  to  an 
attorney  from  back  Social  Security 
benefits  is  expressly  permitted  by 
•  Federal  statute.  Comments  argued  that 
such  fees  do  not  fell  within  the  term, 
becaiise  they  are  not  "awarded"  to  the 
attorney;  rather,  they  are  paid  pursuant 
to  an  agreement  between  the  attorney 
and  client  This  is  true  in  part.  Such  fees 
are  usually  the  result  of  a  contingency 
fee  agreement  between  the  client  and 
the  attorn^.  However,  courts  often 
oversee  the  agreement  and  sometimes 
are  involved  in  determining  whether  to 
allow  such  fees  to  go  to  the  attorney  in 
a  particular  situation.  The  Social 
Sectuity  Act  in  section  406(b)(1) 
provides  in  part  that: 

Whenever  a  court  renders  a  judgment 
favorable  to  a  claimant  under  this  subchapter 
who  was  represented  before  the  Court  by  an 
attorney,  the  Court  may  determine  and  allow 
as  part  of  its  judgment  a  reasonable  fiae  for 
such  representation,  not  in  excess  of  25 
percent  of  the  total  of  the  past-due  benefits 
to  which  the  claimant  is  entitled  by  reason 
ofsuch  judgment  *  *  * 

42  U.S.C  406(b)(1).  This  provision 
clearly  envisions  court  involvement 
Thus,  although  the  norm  is  for  the  client 
to  enter  into  a  contingency  fee 


agreement  with  the  attorney,  there  is 
often  oversight  by  the  courts.  For 
example,  in  one  Social  Security  case,  a 
court  found  that  "the  Court  is  not 
required  to  give  'blind  deference'  to  a 
contractual  fee  agreement  and  must 
idtimately  be  responsible  for  fixing  a 
reasonable  fiae  for  the  judicial  phase  of 
the  proceedings."  Kimball  v.  Shalala, 
826  F.  Supp.  573  (D.  Maine  1993).  Other 
courts  have  determined  that  attorneys 
woidd  not  be  permitted  to  receive  the 
full  25  percent  contingency  fee  allowed 
under  the  Social  Security  Act  if  the 
attorney  engaged  in  improper  conduct 
or  was  ine^ctive  or  the  attorney  would 
enjoy  an  undeserved  windfell  due  to  the 
client's  large  back  pay  award  or  the 
attorney's  relatively  minimal  effort 
Hayes  v.  HHS,  916  F.2d  351  (6th  Cir. 
1990).  Regardless  of  the  scope  of  Court 
involvement  in  any  particular 
agreement  between  a  client  and  the 
attorney,  the  Corporation  is  persuaded 
that  it  is  reasonable  to  interpret  the 
statutory  language  as  including  social 
security  fees  and  that  is  what  Congress 
intended. 

The  final  definition  also  continues  to 
include  fee-shifting  fees,  which  are  fees 
paid  by  the  losing  party  to  compensate 
the  attorney  of  the  prevailing  party. 
Such  fees  are  generaUy  awarded 
pursuant  to  a  fee-shifting  statute  or 
under  common  law.  The  accompan3ring 
definition  of  "award"  in  this  section  is 
intended  to  underscore  this  meaning. 
The  Board  also  decided  to  define  in 
a  new  paragraph  (c)  what  is  not 
included  in  the  definition  of  attorneys' 
fees.  Paragraph  (c)(1)  includes  a 
provision  that  was  moved  from  the 
prohibition  section  in  the  interim  rule 
(§  1642.3(c)(2)),  which  clarifies  that 
compensation  pursuant  to  court 
appointments,  as  authorized  by  42 
U.S.C.  29g6e(d)(6)  of  the  LSC  Act  does 
not  constitute  attorneys'  fees. 

Paragraph  (c)(2)  is  a  new  provision 
which  states  that  a  payment  by  a 
governmental  agency  or  other  third 
party  to  a  recipient  to  represent  clients 
is  not  an  attorneys'  fee.  Siich  pajrments 
are  generally  made  imder  a  grant  or 
contract  and  do  not  consist  of  an  award 
ordered  by  a  court  or  administrative    ^ 
party  that  the  tmsuccessful  party  pay 
attorneys'  fees  to  the  prevailing  party. 
Nor  do  they  constitute  fees  from  a 
client's  back  statutory  benefits. 

Paragraph  (cM3)  has  been  revised  and 
moved  from  §  1642.3(c)(3)  of  the  interim 
rule.  In  response  to  comments,  it  now 
provides  that  attorneys'  fees  do  not 
include  sanctions  imposed  by  court 
practices  as  well  as  court  rules,  and  also 
do  not  include  sanctions  authorized  by 
statute. 


Finally,  paragraph  (cK4)  clarifies  that 
reimbursement  of  costs  and  expenses 
from  an  opposing  party  or  from  a  client 
as  permitted  under  §  1642.6  of  this  part 
does  not  constitute  attorneys'  fees.  This 
provision  was  removed  bom 
§  1642.3(c)(4)  of  the  interim  rule  and 
revised  to  cite  §  1642.6.  Fees  are 
compensation  for  an  attorney's  time, 
while  costs  and  expenses  are 
compensation  for  necessary  outlays 
made  in  the  course  of  preparation  for 
and/or  litigation  of  a  case.  Some 
common  types  of  costs  and  expenses 
are:  document  copying  costs,  travel 
expenses  such  as  airline  tickets,  court 
reporter  fees  and  other  costs  of 
depositions,  expert  witness  fees,  filing 
fe^  and  other  court  costs  charged 
litigants  by  the  courts. 

Based  on  experience  in  implementing 
the  interim  rule.  Corporation  staff 
recommended  including  in  the  final 
rule  guidance  on  what  it  means  to 
"claim"  attorneys'  fees.  The  Board 
agreed  and  added  a  definition  to  clarify 
that  to  "claim"  attorneys"  fees  means  to 
include  a  request  for  attorneys'  faes  in 
any  pleading. 

Section  1642.3    Prohibition 

This  section  states  the  restriction  on 
attorneys'  fees  contained  in  Section 
504(a)(13),  which  prohibits  LSC 
recipients  from  claiming,  or  collecting 
and  retaining  attorneys'  fees  in  any 
cases.  This  rule  uses  the  term  "cases" 
and  does  not  refer  to  "matters."  as  does 
the  underlying  statute,  because 
attorneys"  fees  may  only  be  derived 
from  cases.  The  interim  rule  included 
additional  provisions  in  this  section 
which  provided  exceptions  and 
provisions  explaining  situations  where 
the  prohibition  does  not  apply.  All  of 
those  provisions  have  been  moved  to 
either  §  1642.2  or  §  1642.4  of  this  part 

Section  1 642.4    Applicability  of 
Restriction  on  Attorneys'  Fees 

Paragraph  (a)  provides  that  this  part's 
prohibition  does  not  apply  to  cases  filed 
prior  to  April  26. 1996.  For  such  cases, 
recipients  may  file  claims  for  attorne)rs' 
fees  but  are  not  allowed  to  accept  fees 
for  work  done  in  connection  with  any 
new  claims  filed  in  pre-existing  cases 
after  April  26. 1996.  This  paragraph  is 
author^ed  by  the  appropriations 
statute,  which  expressly  allows 
programs  to  seek  and  retain  attorneys* 
fees  for  cases  filed  prior  to  April  26, 
1996.  includine  Social  Security  cases. 

Paragraph  (b)  provides  that  imless  the 
case  was  filed  prior  to  April  26. 1996. 
private  attorneys  who  are  paid  by  LSC 
recipients  to  handle  cases  for  eligible 
clients  as  part  of  a  recipient's  PAI 
program,  luider  a  contract  or  judicare 


.1    D. 
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arrangement,  may  not  seek  attorneys' 
fees  in  those  cases.  The  prohibition  does 
not  include  pro  bono  attorneys  who 
receive  no  compensation  from  a 
recipient  to  handle  cases,  because  they 
are  not  receiving  financial  assistance 
bom  the  recipient  to  provide  the 
services.  Thus,  attorneys  who  are 
handling  cases  on  behalf  of  eligible 
clients  on  a  pro  bono  bases  may  seek 
and  collect  attorneys'  fees.  It  is  the 
Corporation's  judgment  that  the 
restrictions  of  this  part  would  be  a 
substantial  impediment  to  the 
recruitment  of  pro  bono  lawyers. 

Section  1 642.5    Accounting  For  and 
Use  of  Attorneys'  Fees 

This  section  includes  an  accounting 
requirement  for  attorneys'  fees  that  are 
permitted  under  §  1642.4(a)  of  this  part 
that  are  received  by  a  recipient. 
Recipients  are  required  to  allocate  such 
fees  that  are  received  bom  cases 
supported  in  whole  or  in  part  with  LSC 
funds  to  the  LSC  fund  in  the  same 
proportion  that  the  case  or  matter  was 
funded  with  LSC  funds.  Thus,  if  a 
particular  case  was  funded  60  percent 
by  LSC  funds  and  40  percent  from  non- 
LSC  fiinds,  a  recipient  would  be 
required  to  allocate  60  percent  of  the 
fem  received  to  the  LSC  account  There 
is  no  requirement  that  the  program 
allocate  the  remaining  40  percent  to  any 
particular  account.  This  is  a  change. 
from  current  law  that  requires  allocation 
to  the  same  fund  to  which  expenses  had 
been  charged.  The  change  is  based  on  a 
policy  that,  if  a  non-LSC  funder  does 
not  require  that  its  fund  be  reimbursed 
from  attorneys'  fees  awarded  in 
litigation  supported  with  its  funds,  LSC 
should  not  dictate  how  those  funds  are 
to  be  allocated. 

Section  1642.6    Acceptance  of 
Reimbursement  Rrom  a  Client 

This  section  allows  recipients  to 
accept  reimbursement  from  clients  for 
out-of-pocket  costs  and  expenses 
incurred  in  connection  with  cases 
where  the  client  recovers  damages  or 
statutory  benefits,  provided  that  the 
client  has  agreed  in  writing  to  reimbiirse 
the  recipient  for  such  costs  and 
expenses  out  of  any  recovery.  This 
section  also  authorizes  recipients  to 
require  clients  who  do  not  qualify  for  in 
forma  pauperis  to  pay  court  costs. 

Section  1642.7    Recipient  Policies, 
Procedures  and  Recordkeeping 

This  section  requires  the  recipient  to 
establish  written  policies  and 
procedures  to  guide  the  recipient's  staff 
to  ensure  compliance  with  this  rule. 
Recipients  are  also  required  to  mwint<>in 


sufficient  dociunentation  to  demonstrate 
compliance  with  this  part. 

List  of  SubjectB  in  45  CFR  Part  1642 

Attorneys'  fees;  Grant  programs;  Legal 
services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  1642  is  revised  to  reed  as 
follows: 

PART  1642— ATTORNEYS'  FEES 

Sec. 

1642.1  Purpose. 

1642.2  Dofinitioiix. 

1642.3  Prohibition. 

1642.4  Applicability  of  TMtriction  on 
attorneys'  fees. 

1642.5  Accounting  for  and  use  of  attorneys' 
fiaes. 

1642.6  Acceptance  of  reimbursement  from  a 
client 

1642.7  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  42  U.S.C.  2996e(d)(6);  Pub.  L. 
104-206, 110  Stat.  3009;  Pub.  L.  104-134, 
110  Stat  1321,  section  504(a)(13). 

f  1642.1    Purpoaa. 

This  part  is  designed  to  instire  that 
recipients  or  employees  of  recipients  do 
not  claim,  or  collect  and  retain 
attorneys'  fees  available  imder  any 
Federal  or  State  law  permitting  or 
requiring  the  awarding  of  attorneys' 


11642.2    DaflnWona. 

(a)  Attorneys' fees  means  an  award  to 
compensate  an  attorney  of  the 
prevailing  party  made  pursuant  to 
common  law  or  Federal  or  State  law 
permitting  or  requiring  the  awarding  of 
such  fees  or  a  payment  to  an  attorney 
from  a  client's  retroactive  statutory 
benefits. 

(b)  Attorneys' fees  do  not  include  the 
following: 

(1)  Payments  made  to  a  recipient  or  an 
employee  of  a  recipient  for  a  case  in 
which  a  court  appoints  the  recipient 
employee  to  provide  representation 
pursuant  to  a  statute  or  court  rule  or 
practice  equally  applicable  to  all 
attorneys  in  the  jtirisdiction,  and  in 
which  the  recipient  or  employee 
receives  compensation  under  the  same 
terms  and  conditions  as  are  applied 
generally  to  attorneys  practicing  in  the 
court  in  which  the  appointment  is 
made; 

(2)  Payments  made  to  a  recipient  or  an 
employee  of  a  recipient  pursuant  to  a 
grant,  contract  or  other  agreement  by  a 
governmental  agency  or  other  third 
party  for  representation  of  clients; 

(3)  Payments  received  as  a  result  of 
sanctions  imposed  by  a  court  for 
violations  of  court  rules  or  practices,  or 
statutes  relating  to  court  practice, 
including  Rule  11  or  discovery  rules  of 


the  Federal  Rules  of  Civil  Procedure,  or 
similar  State  court  rules  or  practices,  or 
statutes;  and 

(4)  Reimbursement  of  costs  and 
expenses  from  an  opposing  party  or 
from  a  client  pursuant  to  §  1642.6. 

(c)  An  award  is  an  order  by  a  court 
or  an  administrative  agency  that  the 
unsuccessful  party  pay  the  attorneys' 
fees  of  the  prevailing  party  or  an  order 
by  a  court  or  administrative  agency 
approving  a  setdement  agreement  of  the 
parties  which  provides  for  payment  of 
attorneys'  fees  by  an  adversarial  party. 

(d)  To  c7aun  attorneys'  fees  means  to 
include  a  request  for  attorneys'  fees  in 
any  pleading. 

{1642^    ProhMUon. 

Except  as  permitted  by  §  1642.4,  no 
recipient  or  employee  of  a  recipient  may 
claim,  or  collect  and  retain  attorneys' 
fees  in  any  case  undertaken  on  behialf  of 
a  client  of  the  recipient 

11642.4    Appilcabilttyofraatrictlonon 


(a)  The  prohibition  contained  in 

§  1642.3  shall  not  apply  to  cases  filed 
prior  to  April  26, 1996,  except  that  the 
prohibition  shall  apply  to  any 
additional  related  claim  for  the  client 
made  in  such  a  case  on  or  subsequent 
to  April  26, 1996. 

(b)  Except  as  permitted  in  paragraph 
(a)  of  this  section,  the  prohibition 
contained  in  §  1642.3  shall  apply  to  any 
case  undertaken  by  a  private  attorney  on 
behalf  of  an  eligible  client  when  the 
attorney  receives  compensation  from  a 
recipient  to  provide  legal  assistance  to     . 
such  client  under  the  recipient's  private 
attorney  involvement  (PAI)  program, 
judicare  program,  contract  or  odier 
financial  arrangement 

11642.5   Accounting  for  and  iisa  Of 


(a)  Attorneys'  fises  received  by  a 
recipient  pursuant  to  §  1642.4(a)  for 
representation  supported  in  whole  or  in 
part  with  funds  provided  by  the 
Corporation  shall  be  allocated  to  the 
fund  in  which  the  recipient's  LSC  grant 
is  recorded  in  the  same  proportion  that . 
the  amount  of  Corporation  funds 
expended  bears  to  the  total  amount 
expended  by  the  recipient  to  support 
the  representation. 

(b)  Attorneys'  Uses  received  punuant 
to  §  1642.4(a)  shall  be  recorded  during 
the  accounting  period  in  which  the 
money  from  the  fee  award  is  actually 
received  by  the  recipient  and  may  be 
expended  for  any  purpose  permitted  by 
the  LSC  Act,  regulations  and  other  law 
applicable  at  the  time  the  money  is 
received. 


f  1642.6   Aooopttnca  Of  rstmbufaoimnt 
fiom  a  diant. 

(a)  When  a  case  results  in  a  recovery 
of  damages  ca  statutory  benefits,  a 
redpinit  may  accept  reimbursement 
from  the  client  for  out-of-pocket  costs 
and  expenses  incurred  in  connection 
with  the  case,  if  the  client  has  agreed  in 
writing  to  reimburse  the  recipient  for 
such  costs  and  expenses  out  of  any  such 
recovery.  ' 

(b)  A  redpimt  may  require  a  client  to 
pay  court  costs  when  the  client  does  not 
qualify  to  proceed  in  forma  pauperis 
under  the  rules  of  the  jurisdiction. 


The  redpioit  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  document 
the  recipient's  compliance  with  this 
part. 

Dated:  May  7, 1997. 
Victor  M.  FortuBO, 

General  Counsel. 

(FR  Doa  97-12404  Filed  5-9-67;  8:45  am) 


FEDERAL  COIMIUNICATIONS 

47CFRParl76 

[C8  Ooekot  No.  M-60;  FCC  07-27] 

CaMe  Television  Leased  Commercial 

AQENCY:  Federal  Communications 
Commission.  ^ 

ACTION:  Final  rule;  establishment  of 
effective  date. 

SUMMARY:  The  Commission's 
amendments  to  47  CFR  76.970  (c),  (d). 
(e).  (I),  (g),  (h),  76.971(f)(1).  76.975  (b) 
and  (c),  whidi  contained  information 
collection  requirements,  shall  become 
e^ctive  May  12. 1997.  These 
amendments,  which  were  published  in 
the  Federal  Register  of  March  12, 1997, 
relate  to  implementation  of  the  leased 
commercial  access  provisions  of  the 
1992  Cable  Act. 

EFFECTIVE  DATE:  The  amendments  to  47 
CFR  76.970  (c),  (d).  (e).  (f),  (g).  (h), 
76.971(f)(1),  76.975  (b)  and  (c) 
published  at  62  FR  11364  shall  become 
effective  May  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Buchanan,  Cable  Services  Bureau,  (202) 
418-7200. 

SUPPLEMENTARY  INFORMATION: 

1.  On  January  31, 1997,  the 
Commission  adopted  an  order  revising 


its  leased  commercial  access  rules,  a 
summary  of  which  was  published  in  the 
Federal  Register.  See  62  FR  11364, 
March  12, 1997.  The  Commission's  rule 
changes  that  did  not  impose  new  or 
modified  information  collection 
requirements  became  effective  April  11, 
1997.  However,  because  they  imposed 
new  or  modified  information  collection 
requirements,  the  amendments  to  47 
CFR  76.970  (c),  (d),  (e),  (f).  (g),  (h), 
76.971(f)(1),  76.975  (b)  and  (c)  could  not 
become  effective  imtil  approved  by  the 
Office  of  Management  and  Budget 
("OMB"),  and  no  sooner  than  April  11, 
1997.  OMB  approved  these  nUe  changes 
on  April  17, 1997. 

2.  The  Federal  Ri^isler  summary 
stated  that  the  Commission  would 
publish  a  document  establishing  the 
effactive  date  of  the  rule  changes 
requiring  OMB  approval.  This  statement 
suggests  that  further  action  by  the 
Commission  is  necessary  to  establish 
the  effective  date,  notwithstanding  the 
preceding  statement  in  the  summary 
that  the  mle  changes  imposing  new  or 
modified  information  collection 
requirements  woidd  beonne  effective 
upon  OMB  approval.  See  62  FR  11365, 
March  12, 1997.  In  atder  to  resolve  this 
matter  in  a  manner  that  most 
appropriately  provides  interested 
parties  with  proper  notice,  the 
amendments  to  47  CFR  76.970  (c).  (d). 
(e).  (f),  (g).  (h),  76.971(f)(1).  76.975  (b) 
and  (c)  shall  become  effective  May  12, 
1997.  This  publication  satisfies  the 
statement  that  the  Commission  would 
publish  a  document  establishing  the 
effective  date  of  the  rule  changes 
requiring  OMB  approval. 

List  of  Sobjects  in  47  CFR  Part  76 

Administrative  practice  and 
procedure.  Cable  television.  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commissirai 

Williaa  F.  Caton. 

Acting  Secretary. 

(FR  Doc  97-12279  Filed  5-9-47;  8:45  am] 
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GENERAL  SERVICES 
ADMMISTRATION 

48  CFR  Part  6103 
Rm  Number  aoeo-^GMS 


Board  of  Contract  Appeals;  Rules  Of 
Procedure  for  Transportation  Rate 


AGENCY:  Board  of  Contract  Appeab, 
General  Services  Administration. 

ACTION:  Final  rule. 


summary;  This  document  specifies  the 
ndes  of  procedure  of  the  GSA  Board  cS 
Contract  Appeals  applicable  to  the 
Board's  review  of  claims  made  by  a 
carrier  or  freight  forwarder  pursuant  to 
31  U.S.C  3726(g)(1).  The  rules  are 
intended  to  implement  section  201(o)  of 
the  General  Accounting  Office  Act  of 
1996  (Pub.  L.  104-316),  which 
transferred  the  authority  to  resolve  these 
claims  to  the  Administrator  of  General 
Services,  who  has  redelegated  that 
fimcticm  to  the  Board. 
EFFECTIVE  DATE:  This  regulation  is 
effective  May  12, 1997. 
FOft  FURTHER  SVORMATION  CONTACT: 
Margaret  S.  Pfunder,  Deputy  Chief 
Cotmsel,  GSA  Board  of  Contract 
Appeals,  telephone  (202)  501-0272, 
Internet  address: 
MaigaretPfundei^gsa.gov. 

SUPPLEMBfTARY  SIFORMATION: 

A.  Regulatory  Flexibilify  Act 

The  General  Services  Administration 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 

B.  Vupennsk  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  recordkeeping  m  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  membere  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501  et  seq. 

C  Eflfective  Dates 

These  rules  are  applicable  to  all 
transportation  rate  cases  filed  on  or  after 
May  12, 1997. 

D.  Backgroond 

On  July  26, 1996,  the  Board  published 
in  the  Federal  Kafliter  (61  FR  39096)  an 
interim  rule  specifying  the  rules  of 
procedure  the  Board  would  apply  to  its 
review  of  claims  made  by  a  carrier  or 
freight  forwarder  pursuant  to  31  U.S.C 
3726(gHl).  The  Board  invited  writtoi 
comments  cm  the  intwim  rules.  The 
rules  were  intended  to  implement 
section  211  of  the  Legislative  Branch 
Appropriations  Act,  1996  (Pub.  L.  104- 
53),  which,  effective  June  30, 1996, 
transferred  certain  functions  of  the 
Comptroller  General  to  the  Directw  of 
the  cSffice  of  Management  and  Budget 
(OMB),  and  authorized  the  Director  to 
delegate  any  of  those  functions  to 
another  agency  or  agencies.  Effective  the 
same  date,  the  Director  delegated  the 
function  contained  in  31  U.S.C 
3726(^1>— the  authority  to  review  rate 
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clainut  of  a  carrier  or  freight  forwarder — 
to  the  Administrator  of  General 
Services,  who  redelegated  that  function 
to  the  GSA  Board  of  Contract  Appeals. 

On  October  19, 1996,  Congress 
enacted  the  General  Accounting  Office 
Act  of  1996  (Pub.  L.  104-316).  Section 
201  (o)  of  that  Act  directly  transfers  the 
authority  of  the  Comptroller  General  to 
resolve  transportation  rate  claims  imder 
31  U.S.C.  3726(g)(1)  to  the 
Administrator  of  General  Services,  who 
has  continued  to  delegate  this  function 
to  the  Board.  In  addition,  the 
Administrator  of  General  Services  has 
delegated  to  the  Board  the  authority  to 
adopt  and  issue  rules  necessary  for  the 
resolution  of  these  claims.  This  final 
rule  has  been  adopted  by  vote  of  the 
Board's  judges. 

E.  Smnmaiy  of  CommeBis  and  rhangM 

The  Board  received  written  comments 
on  the  interim  rules  from  three 
commentators.  Commentators  included 
two  motor  freight  carriers  and  an 
association  of  motor  freight  carriers.  The 
Board  carefully  considered  these 
comments,  and  adopted  a  number  of  the 
suggestions  made  by  the  commentators. 
One  commentator  made  no  specific 
comments,  but  simply  expressed 
approval  of  the  transfer  of  transportation 
rate  claims  from  the  Comptroller 
General  to  the  Administrator  of  General 
Services.  The  other  two  commentators 
supported  the  interim  ndes  and,  in 
general,  suggested  that  some  of  the  rules 
be  more  detailed.  Their  comments  and 
any  revisions  made,  are  discussed  below 
in  a  section-by-section  format 

Section  6103.2    (Filing  Claims] 

Two  commentators  suggested  that  the 
rule  should  state  when  a  claim  is  timely 
filed  and/or  provide  a  certain  time  by 
which  the  Board  must  acknowledge 
receipt  of  a  claim.  They  also  suggested 
that  the  rule  permit  filing  a  claim  with 
the  Board  by  fiicsimile  transmission.  In 
response  to  these  comments,  the  Board 
has  added  paragraph  (b)  to  Section 
6103.2,  which  provides  that  a  claim  is 
filed  when  a  written  copy  is  received  by 
the  Office  of  the  Clerk  of  the  Board 
during  the  Board's  working  hours. 
Filing  has  been  and  is  permitted  by 
fiscsimile  transmission.  All  Board  cases 
are  date-stamped  upon  receipt  and 
docketed  within  one  to  two  working 
days  of  receipt  In  addition,  the  notice 
of  docketing  sent  to  the  claimant.  OTA, 
and  the  agency  states  the  date  the  claim 
was  filed  with  the  Board.  A  claimant 
will  thus  be  able  to  verify  the  date  the 
Board  received  the  claim.  In  order  to 
facilitate  the  filing  of  claims,  the  address 
and  the  telephone  and  fiacsimile 
machine  niunbers  of  the  Clerk's  office 


are  provided,  as  are  the  Board's  working 
hours. 

Section  6103.3    (Responses  to  Claims) 

The  Board  made  three  changes  to  this 
section.  First,  the  Board  revised  the  rule 
to  increase  from  30  to  60  calendar  days 
after  docketing  the  time  the  agency  has 
to  respond  to  the  claim,  if  the  agency 
office  for  which  the  services  were 
provided  is  located  outside  the  United 
States.  In  the  Board's  experience,  agency 
offices  located  outside  the  United  States 
have  generally  needed  this  additional 
time  to  receive  and  respond  to  claims. 

Second,  the  Board  has  redrafted 
Section  6103.3  to  provide  that  all 
responses  submitted  to  the  Board  must 
indicate  that  a  copy  has  been  provided 
to  the  claimant  Both  commentators 
stated  that  the  rule  should  include  some 
type  of  proof  of  service  provision;  one 
commentator  wanted  the  rule  to  provide 
for  sanctions  in  the  event  that  a  party 
failed  to  serve  its  submission  on  all 
participants.  The  Board  believes  that  the 
rule  as  revised  is  sufficient  to  ensure 
service  on  the  claimant,  and  that  more 
formal  proof  of  service  requirements 
and  specified  sanctions  are  unnecessary. 
Should  the  need  arise,  the  judge  to 
whom  a  case  is  assigned  may  determine 
how  to  enforce  the  service  requirements. 
The  Board  has  also  added  a  parallel 
service  of  copy  requirement  to 
paragraph  (d)  of  Section  6103.2.  which 
requires  the  claimant  to  send  to  OTA 
and  the  agency  a  copy  of  all  material 
provided  to  the  Board,  and  to  indicate 
on  all  submissions  to  the  Board  that  a 
copy  has  been  provided  to  OTA  and  the 
agency. 

Third,  in  ordn  to  expedite 
proceedings.  Section  6103.3  now 
provides  that,  if  either  OTA  or  the 
agency  does  not  wish  to  file  a  response, 
it  should  so  notify  the  Board  and  the 
claimant  If  the  Board  knows  that  OTA 
and/or  the  agency  is  not  filing  a 
response,  it  may  proceed  with  resolving 
the  claim  rather  than  waiting  for  the 
response  period  to  expire. 

Section  6103.4    (Reply  to  OTA  and 
Agency  Responses) 

This  rule  has  been  redrafted  to  require 
a  claimant  wishing  to  reply  to  the  OTA 
and  agency  responses  to  file  and  serve 
the  reply  with^  30  calendar  days  after 
receiving  the  responses  (or  within  60 
days  if  the  claimant  is  located  outside 
the  United  States).  The  interim  nde 
required  a  claimant  first  to  notify  the 
Board  within  10  days  after  receiving  the 
responses  that  it  wished  to  file  a  reply, 
and  then  to  have  the  judge  establish 
when  the  reply  was  due.  One 
commentator  suggested  that  10  days  was 
too  short  a  time  to  detennine  whether  to 


file  a  reply.  The  Board  agrees,  and  has 
increased  the  amount  of  time  for  a  reply 
to  30  days,  the  amount  of  time  given 
OTA  and  the  agency  to  file  responses  to 
a  claim.  The  Board  also  concluded  that 
it  is  appropriate  to  permit  a  reply  in  all 
cases,  such  that  each  judge  need  not 
make  a  case-by-case  determination. 

Both  commentators  were  concerned 
that  the  exact  date  a  carrier  received  the 
responses  would  not  be  known  with 
certainty  by  the  Board,  and  that  either 
the  date  the  response  was  mailed  to  the 
Board  or  the  date  shown  in  a  certificate 
of  service  should  be  determinative.  The 
Board  did  not  incorporate  either  of  these 
suggestions  in  the  final  rule;  such 
formality  is  unnecessary,  given  the  time 
frames  established  in  the  rules.  The 
carrier  will  be  aware  of  its  receipt 
date(s),  and,  therefore,  can  detennine 
when  a  reply  is  due. 

Section  6103.5    (Proceedings) 

The  Board  added  paragraph  (a)  to  this 
section  to  clarify  that  the  claimant, 
OTA,  or  the  agency  may  request 
additional  time  to  make  any  of  the 
filings  required  or  permitted  by  the 
rules.  However,  the  Board  may  not 
expand  time  limits  established  by 
statute.  Both  commentators  suggested 
that  the  rules  should  provide  for 
discovery,  citing  the  carriers'  past 
inabilify  to  obtain  dociunents  and  other 
information  possessed  by  the 
Government  needed  to  prove 
entitiement  to  payment  The 
commentators  and  Board  practice  have 
not  demonstrated  a  need  for  a  rule  on 
discovery.  Under  Section  6103.5(c), 
judges  retain  the  flexibilify  to  require 
participants  to  submit  necessary 
additional  information. 

Section  6103.6    (Decisions) 

In  response  to  the  suggestions  made 
by  both  commentators,  this  section 
makes  explicit  that  it  has  been  and  is 
the  Board's  practice  to  furnish  the 
participants  with  a  copy  of  the  Board's 
decision.  The  revised  rule  also  explains 
that  the  Bocud's  decisions  are  posted 
weekly  on  the  Internet,  and  provides  the 
Board's  Internet  address. 

Section  6103.7    (Reconsideration  of 
Board  Decision) 

Both  commentators  suggested  that  15 
calendar  days  after  the  date  a  decision 
is  issued  was  too  short  a  time  in  which 
to  prepare  a  request  for  reconsideration. 
The  Board  agrees,  and  has  lengthened 
the  time  to  30  days  after  the  date  the 
decision  was  issued,  or  to  60  days  if  the 
claimant  or  agency  office  making  the 
request  is  located  outside  the  United 
States.  One  commentator  suggested  that 
all  of  the  Board's  rules  relating  to 


reconsideration  of  contract  appeals  be 
Incorporated  into  the  rules  for 
transportation  rate  cases.  Neither  the 
statute  nor  the  Board  envisions  these 
cases  as  formal,  judicial  proceedings. 
Specifically  structured  reconsideration 
procedures  are  unnecessary.  However, 
as  made  clear  in  the  revised  rule,  a 
request  for  reconsideration  should  not 
be  a  routine  practice  in  these  cases.  A 
request  for  reconsideration  must  be 
premised  on  more  than  reargument  or 
disagreement 

Section  6103.8    (Payment  of  Successful 
Claims) 

Both  commentators  suggested  that 
Section  6103.8  should  provide  that  an 
agency  must  pay  any  amoimt  found  due 
by  the  Board  within  30  days  of  the  date 
of  the  Board's  decision.  Such  a 
requirement  comports  with  the 
requirement  of  the  Prompt  Payment  Act, 
31  U.S.C.  3903,  that  payment  is  due  30 
days  after  the  date  the  invoice  is 
received  by  the  agency.  The  Board 
concludes  that  this  matter  is  not 
appropriately  resolved  by  a  rule  of 
procedure,  and  that  an  agency  receiving 
the  Board's  final  administrative  decision 
on  a  claim  will  in  fact  promptiy  pay  any 
amount  found  owing  the  clainiant,  in 
accordance  with  applicable  statutes. 

List  of  Subjects  in  48  CFR  Part  6103 

Administrative  practice  and 
procediire.  Freight  forwarders. 
Government  procurement 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  Part  6103  is  revised 
to  read  as  follows: 

PART  6103— RULES  OF  PROCEDURE 
FOR  TRANSPORTATION  RATE  CASES 

Sec. 

6103.1  Scope  [Rule  301). 

6103.2  Filing  claims  [Rule  302]. 

6103.3  Responses  to  claims  [Rule  303). 

6103.4  Reply  to  OTA  and  agency  responses 
[Rule  304). 

6103.5  Proceedings  [Rule  305). 

6103.6  Decisions  (Rule  306). 

6103.7  ReconsideFBtion  of  Board  decision 
[Rule  307). 

6103.8  Payment  of  successful  claims  [Rule 
308). 

Antlkarity:  31  U.S.C  3726(g)(1);  41  U.S.C 
601-«13.  Section  201(o),  Pub.  L.  104-316, 
110  Stat  3826. 

16103.1    Scope  [Rule  301]. 

(a)  Authority.  Section  201(o)  of  the 
General  Accounting  Office  Act  of  1996, 
Public  Law  104-316,  transfere  certain 
functions  of  the  Comptroller  General 
contained  in  31  U.S.C.  3726(g)(1)  to  the 
Administrator  of  General  Services,  who 
has  redelegated  those  functions  to  the 
General  Services  Administration  Board 
of  Contract  Appeals. 


(b)  Type  of  claim;  review  ofclaiin. 
These  procedures  are  applicable  to  the 
review  of  claims  made  by  a  carrier  or 
freight  forwarder  pursuant  to  31  U.S.C. 
3726(gKl).  l^e  Board  will  issue  the 
final  agency  decision  on  a  claim  based 
on  the  information  submitted  by  the 
claimant,  the  General  Services 
Administration  Office  of  Transportation 
Audits  (OTA),  and  the  department  or 
agency  (the  agency)  for  which  the 
services  were  provided.  The  biuxlen  is 
on  the  claimant  to  establish  the 
timeliness  of  its  claim,  the  liability  of 
the  agency,  and  the  claimant's  right  to 
payment 

16103.2    nimgciaime  [Rule  302]. 

(a)  Form.  A  claim  shall  be  in  writing 
and  must  be  signed  by  the  claimant  at 
by  the  claimant's  attorney  or  authorized 
representative.  No  particular  form  is 
required.  The  request  should  describe 
the  basis  for  the  claim  and  state  the 
amount  sought  The  request  should  also 
include: 

(1)  The  name,  address,  telephone 
number,  and  facsimile  machine  number, 
if  available,  of  the  claimant; 

(2)  The  Government  bill  of  lading  or 
Government  transportation  request 
number, 

(3)  The  claimant's  bill  number, 

(4)  The  Government  voucher  number 
and  date  of  payment; 

(5)  The  OTA  claim  number, 

(6)  The  agency  for  which  the  services 
were  provided;  and 

(7)  Any  other  identifying  information. 

(b)  When  and  where  claims  are  filed. 
A  claim  is  filed  when  it  is  received  by 
the  Office  of  the  Clerk  of  the  Board 
during  the  Board's  working  hours. 
Claims  should  be  sent  to  the  Board  at 
the  following  address:  Office  of  the 
Clerk  of  the  Board,  Room  7022,  Genoal 
Services  Administration  Btulding,  1800 
F  Street  NW.  Washington.  DC  20405. 
The  Cleric's  telephone  number  is:  (202) 
501-0116.  The  Cleric's  facsimile 
machine  number  is:  (202)  501-0664. 
The  Board's  working  hours  are  8iX)  ajn. 
to  4:30  p.nL.  Eastern  Time,  on  each  day 
oXhat  than  a  Saturday,  Sunday,  or 
fedraal  holiday. 

(c)  Notice  of  docketing.  A  claim  will 
be  docketed  by  the  Office  of  the  Cl^ 
of  the  Board,  and  a  written  notice  of 
docketing  will  be  sent  promptiy  to  the 
claimant  the  DirectcH'  of  OTA.  and  the 
agency  ka  which  the  services  woe 
provided.  The  notice  of  docketing  will 
identify  the  judge  to  whom  the  claim 
has  been  assigned. 

(d)  Service  of  copy.  The  claimant  shall 
send  to  OTA  and  the  agency  identified 
in  paragraph  (a)(6)  of  this  section  copies 
of  all  matoial  provided  to  the  Board. 
All  submissions  to  the  Board  by  a 


claimant  shall  indicate  that  a  copy  has 
been  provided  to  OTA  and  the  agency. 


{6103.3    Reiponaes  to  claims  [Rule  303]. 

(a)  Content  of  responses.  Within  30 
calendar  days  after  docketing  by  the 
Board  (or  within  60  calendar  da]rs  after 
docketing  if  the  agency  office  for  which 
the  services  were  provided  is  located 
outside  the  50  states  and  the  District  of 
Columbia).  OTA  and  the  agency  for 
which  the  services  were  provided  shall 
each  submit  to  the  Board: 

(1)  A  simple,  concise,  and  direct 
statement  of  its  response  to  the  claim; 

(2)  Citations  to  applicable  statutes, 
regulations,  and  cases;  and 

(3)  Any  additional  information 
deemed  necessary  to  the  Board's  review 
of  the  claim. 

(b)  Service  of  copy.  All  responses 
submitted  to  the  Board  shall  indicate 
that  a  copy  has  been  sent  to  the  claimant 
and  to  OTA  or  the  agency,  as 
appropriate.  To  expedite  proceedings,  if 
either  OTA  or  the  agency  will  not  file 

a  response  (e.g..  it  believes  its  reasons 
for  denying  the  claim  were  sufficientiy 
explained  in  the  material  filed  by  the 
claimant),  it  should  notify  the  Board, 
the  claimant,  and  OTA  or  the  agency,  as 
appropriate,  that  it  does  not  intend  to 
file  a  response. 

16103.4    Reply  to  OTA  and  agency  ~ 
responses  [Rule  304]. 

A  claimant  may  file  with  the  Board 
and  serve  on  OTA  and  the  agency  a 
reply  to  the  OTA  and  agency  responses 
within  30  calendar  days  after  receiving 
the  responses  (or  within  60  calendar 
days  ahet  receiving  the  responses,  if  the 
claimant  is  located  outside  the  50  states 
and  the  District  of  Columbia).  To 
expedite  proceedings,  if  the  claimant 
does  not  wish  to  respond,  the  claimant 
should  so  notify  the  Board,  OTA,  and 
the  agency. 

161035    Proceedings  [Ruls  306]. 

(a)  Requests  for  additional  time.  The 
claimant  OTA,  or  the  agency  may 
request  additional  time  to  make  any 

filing. 

(b)  Conferences.  The  judge  wiU  not 
engage  in  ex  parte  communications 
involving  the  underlying  fects  or  merits 
of  the  claim.  The  jud^  may  hold  a 
conference  with  the  claimant,  OTA,  and 
the  agency  at  any  time,  for  any  piupose. 
The  judge  may  provide  the  participants 
a  memorandiun  reflecting  the  results  of 
a  conference. 

(c)  Submissions.  The  judge  may 
require  the  submission  of  additional 
information  at  any  time.  The  claimant. 
OTA,  or  the  agency  may  request  an 
opportunify  to  make  additional 
submissions:  however,  no  such 
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submission  may  be  made  unless 
authorized  by  the  judge. 

f  6103.6  Decisions    [Rule30q. 

The  judge  will  issue  a  written 
decision  based  upon  the  record,  which 
includes  submissions  by  the  claimant, 
OTA,  and  the  agency,  and  information 
provided  during  conferences.  The 
claimant,  OTA,  and  the  agency  will 
each  be  himished  a  copy  of  the  decision 
by  the  Office  of  the  Clerk  of  the  Board. 
In  addition,  all  Board  decisions  are 
posted  weekly  on  the  Internet.  The 
Board's  Internet  address  is: 
www.gsbca.gsa.gov. 

16103.7    Rsconsidsrstlon  of  Board 
decision    [Rule  307]. 

A  request  for  reconsideration  may  be 
made  by  the  claimant,  OTA,  or  the 
agency.  Such  requests  must  be  received 
by  the  Board  within  30  calendar  days 
after  the  date  the  decision  was  issued 
(or  within  60  calendar  days  after  the 
date  the  decision  was  issued,  if  the 
claimant  or  agency  office  making  the 
request  is  located  outside  the  50  states 
and  the  District  of  Coltunbia).  The 
request  for  reconsideration  should  state 
the  reasons  why  the  Board  should 
consider  the  request.  Mere  disagreement 
with  a  decision  or  re-argument  of  points 
already  made  is  not  a  sufficient  groimd 
for  secddng  reconsideration. 

fflOSJ    Paymant  of  suecaasful  cWma 
[Ruiaaoq. 

The  agency  for  which  the  services 
were  provided  shall  pay  amounts  the 
Board  determines  are  due  the  claimant. 

Dated:  May  7, 1997. 
Staphaa  M.  Duuek, 

C3Huiman.  GSA  Board  of  Contract  Appeals. 
IFR  Doc  97-1 2382  filed  S-9-97;  8:45  am] 
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GENERAL  SERVICES 
AOMMSTRATION 

48  CFR  Part  6104 
nN30aO-AQ06 

Board  of  Contract  Appeala;  Rulaa  of 
Prooaduiv  for  Travel  and  Raiocalton 


AQBICY:  Board  of  Contract  Appeals. 
General  Swvices  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  doounent  specifies  the 
rules  of  procedure  of  the  GSA  Board  of 
Contract  Appeals  applicable  to  the 
Board's  review  of  claims  made  by 
federal  civilian  employees  against  the 
United  States  for  reimbursement  of 
expenses  incurred  while  on  temporary 
duty  travel  or  in  connection  with 


relocation  to  a  new  duty  station.  The 
rules  are  intended  to  implement  section 
201(n)(3)  of  the  General  Accounting 
Office  Act  of  1996  (Pub.  L  104-316), 
which  transferred  the  authority  to 
resolve  these  claims  to  the 
Administrator  of  General  Services,  who 
has  redelegated  that  function  to  the 
Board. 

EFFECTIVE  DATE:  This  regulation  is 
effective  May  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  S.  Pfunder,  Deputy  Chief 
Coimsel,  GSA  Board  of  Contract 
Appeals,  telephony  (202)  501-0272. 
Internet  address: 
Margaret.Pfunder@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 

B.  Paperwork  Reductioa  Act 

The  Paperworic  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  ofiiarors, 
contractors,  or  members  of  the  public 
which  reqiiire  the  approval  of  0MB 
under  44  U.S.C  3501  et  seq. 

C  EffectiTe  Date 

These  rules  are  applicable  to  all  travel 
and  relocation  expenses  cases  filed  on 
or  after  May  12. 1997. 

D.  Backgroand 

On  July  26, 1996,  the  Board  published 
in  the  Federal  Register  (61  FR  39098)  an 
interim  rule  spec^ying  the  rules  of 
procedure  the  Board  would  apply  to  its 
review  of  claims  made  by  faderal 
civilian  employees  against  the  United 
States  for  reimbiusement  of  expenses 
incurred  while  on  temporary  duty  travel 
or  in  connection  virith  relocation  to  a 
new  duty  station.  The  Board  invited 
written  comments  on  the  interim  rules. 
The  rules  were  intended  to  implement 
section  211  of  the  Legislative  Branch 
Appropriations  Act.  1996  (Pub.  L.  104- 
53),  which,  effective  June  30. 1996. 
transferred  certain  functions  of  the 
Comptroller  General  to  the  Director  of 
the  C)ffice  of  Management  and  Budget 
(OMB),  and  authorized  the  Director  to 
delegate  any  of  those  functions  to 
another  agency  or  agencies.  Efiiactive  the 
same  date,  the  Directw  delegated  the 
function  contained  in  31  U.S.C  3702— 
the  authority  to  review  travel  and 
relocation  expenses  claims — to  the 
Administrator  of  General  Services,  who 


redelegated  that  function  to  the  GSA 
Board  of  Contract  Appeals. 

On  October  19, 1996,  Congress 
enacted  the  General  Accounting  Office 
Act  of  1996  (Pub.  L  104-316).  Sectiwi 
201(n)(3)  of  that  Act  directly  transfers 
the  authority  of  the  Comptroller  General 
to  resolve  travel  and  relocation  expenses 
claims  under  31  U.S.C  3702  to  the 
Administrator  of  General  Services,  who 
has  continued  to  delegate  this  function 
to  the  Board.  In  addition,  the 
Administrator  of  General  Services  has 
delegated  to  the  Board  the  authority  to 
adopt  and  issue  rules  necessary  for  the 
resolution  of  these  claims.  This  final 
rule  has  been  adopted  by  vote  of  the 
Board's  judges. 

E.  Sammary  of  Conunents  and  Changes 

The  Board  received  no  written 
comments  on  the  interim  rules.  The 
Board's  judges,  however,  agreed  on  a 
number  of  revisions  to  the  rules  which 
should  improve  the  current,  interim 
procedures  used  to  resolve  travel  and 
relocation  expenses  claims  filed  with 
the  Board.  These  revisions  are  discussed 
below  in  a  section-by-section  format. 

Section  6104.1    (Scope) 

Section  6104.1(a)  has  been  changed  to 
reference  the  current  statutory  authority 
under  which  the  Board  resolves  travel 
and  relocation  expenses  claims. 

Section  6104.2    (Filing  Claims) 

In  order  to  fedlitate  the  filing  and 
processing  of  claims.  Section 
6104.2(a)(3)  now  provides  the  Board's 
mailing  address  and  working  hours. 
Section  6104.2(c)  now  reouires  that  all 
submissions  to  the  Board  by  a  claimant 
or  an  agency  must  indicate  that  a  copy 
has  been  provided  to  the  other  party. 
This  exchange  of  information  provided 
to  the  Board  permits  an  informed  and 
timely  response  or  reply  to  a  claim  and 
an  expeditious  resolution  of  the  claim. 

Section  6104.3    (Response  to  Claim) 

This  rule  has  been  revised  in  two 
ways.  First,  if  the  agency  office  involved 
with  a  claim  is  located  outside  the  50 
states  and  District  of  Columbia,  the  rule 
increases  fit>m  30  to  60  calendar  days 
after  docketing  the  time  an  agency  has 
to  respond  to  the  claim.  In  the  Board's 
experience,  agencies  located  outside  the 
United  States  have  generally  needed 
this  additional  time  to  receive  and 
respond  to  claims.  Second,  in  order  to 
expedite  proceedings,  the  rule  now 
provides  that  the  agency  should  notify 
Uie  Board  and  the  claimant  if  the  agency 
does  not  intend  to  file  a  response;  e.g., 
the  agmcy  may  believe  that  the  Board 
has  been  provided  all  relevant  material 
(factual  and  legal)  and  that  the  agency's 


reasons  for  denying  the  claim  are 
suffidendy  explained  in  the  material 
filed  by  the  claimant  If  the  Board 
knows  that  the  agency  is  not  filing  a 
response,  it  may  proceed  with  resolving 
the  claim  rather  than  waiting  for  the 
response  period  to  expire. 

Section  6104.4    (Reply  to  Agency 
Response) 

This  rule  has  been  revised  to  increase 
from  10  to  30  calendar  days  after 
receiving  the  agency  response  the  time 
in  which  a  claimant  may  file  a  reply  to 
the  response  (60  calendar  days  for  a 
claimant  located  outside  the  United 
States).  The  Board  has  concluded  that 
10  days  often  is  too  short  a  time  period 
for  a  reply,  and  that  claimants  located 
outside  the  United  States  needed  the 
longer  time  in  which  to  receive 
responses  and  submit  replies.  In 
addition,  the  rvle  now  addresses  the 
situation  in  which  the  claim  has  been 
forwarded  by  the  agency  on  behalf  of 
the  claimant  (section  6104.2(a)(2)),  and 
gives  the  claimant  30  calendar  days 
from  the  date  the  claim  is  docketed  by 
the  Board  (60  calendar  days  if  the 
claimant  is  located  outside  the  United 
States)  to  reply.  Finally,  in  order  that 
the  Board  may  proceed  with  resolving 
the  claim  rather  than  waiting  for  the 
reply  period  to  expire,  the  rule  now 
provides  that  the  claimant  should  notify 
the  Board  and  the  agency  if  the  claimant 
does  not  wish  to  reply. 

Section  6104.5    (Proceedings) 

Section  6104.5(a)  has  been  added  to 
clarify  that  the  claimant  or  the  agency 
may  request  the  Board  to  grant 
additional  time  to  make  any  filing. 
However,  the  Board  may  not  expand 
time  limits  established  by  statute. 

Section  6104.6    (Decisions) 

In  response  tb  inquiries  by  claimants 
as  to  whether  decisions  have  been 
issued  and  simply  not  forwarded,  the 
rule  makes  explicit  that  it  has  been  and 
is  the  Board's  practice  to  furnish  the 
claimant  and  the  agency  each  with  a 
copy  of  the  decision.  The  rule  also 
explains  that  the  Board's  decisions  are 
posted  weekly  on  the  Internet,  and 
provides  the  Board's  Internet  address. 

Section  6104.7    (Reconsideration  of 
Board  Decision) 

The  rule  has  been  revised  to  increase 
frtim  15  to  30  calendar  days  (or  60 
calendar  days  if  the  claimant  or  the 
agency  making  the  request  is  located 
outside  the  United  States)  after  the  date 
the  Board's  decision  was  issued  the  time 
in  which  either  a  claimant  or  an  agency 
may  request  reconsideration  of  the 
decision. 


List  of  Subjects  in  48  CFR  Part  6104 

Administrative  practice  and 
procedure.  Government  procurement. 
Travel  and  transportation  expenses. 

For  the  reasons  set  out  in  die 
preamble.  48  CFR  Part  6104  is  revised 
to  read  as  follows: 

PART  6104— RULES  OF  PROCEDURE 
FOR  TRAVEL  AND  RELOCATION 
EXPENSES  CASES 

Sec. 

6104.1  Scope  [Rule  401]. 

6104.2  Filing  clainu  [Rule  402]. 

6104.3  Response  to  claim  [Rule  403]. 

6104.4  Reply  to  agency  rasponae  (Rule  404]. 

6104.5  Proceedings  (Rule  405]. 

6104.6  Decisions  [Rule  406]. 

6104.7  Reconsideration  of  Board  decision 
[Rule  407]. 

6104.8  Payment  of  successful  clainu  [Rule 
408]. 

Authority:  31  U.S.C.  3702;  41  U.S.C.  601- 
613:  Sec  201(nM3),  Pub.  L.  104-316. 110 
Stat  3826. 

f  6104.1    Scope  [Ruia  401]. 

(a)  Authority.  These  procedures 
govern  the  Board's  resolution  of  claims 
by  federal  civilian  employees  for  certain 
travel  or  relocation  expenses  that  were 
formerly  settled  by  the  Comptroller 
General  under  31  U.S.C.  3702.  Section 
201(n)(3)  of  the  General  Accounting 
Office  Act  of  1996,  Public  Law  104-316, 
transfers  the  authority  to  resolve  these 
claims  to  the  Administrator  of  General 
Services,  who  has  redelegated  that 
function  to  the  General  Services 
Administration  Board  of  Contract 
Appeals.  The  requirements  contained  in 
31  U.S.C.  3702,  induding  limitations  on 
the  time  within  which  claims  may  be 
filed,  apply  to  the  Board's  review  of 
these  claims. 

(b)  Types  of  claims.  These  procedures 
are  applicable  to  the  review  of  two  types 
of  claims  made  against  the  United  States 
by  federal  civilian  employees: 

(1)  Claims  for  reimbursement  of 
expenses  inciured  while  on  official 
temporary  duty  travel;  and 

(2)  Claims  for  reimbursement  of 
expenses  incurred  in  connection  with 
relocation  to  a  new  duty  station. 

(c)  Review  of  claims.  Any  claim  for 
entitlement  to  travel  or  relocation 
expenses  must  first  be  filed  with  the 
claimant's  own  department  or  agency 
(the  agency).  The  agency  shall  initially 
adjudicate  the  claim.  A  claimant 
disagreeing  with  the  agency's 
determination  may  request  review  of  the 
claim  by  the  Board.  The  burden  is  on 
the  daimant  to  establish  the  timeliness 
of  the  daim,  the  liability  of  the  agency, 
and  the  claimant's  right  to  payment  The 
Board  will  issue  the  final  decision  on  a 
claim  based  on  the  information 


submitted  by  the  daimant  and  the 
agency. 

16104.2    Fiiingciaims[Rula402). 

(a)  Filing  claims.  A  claim  may  be  sent 
to  the  Board  in  either  of  the  following 
ways: 

(1 )  Claim  filed  by  claimant.  A  claim 
shall  be  in  writing  and  must  be  signed 
by  the  claimant  or  by  the  claimant's 
attorney  or  authorized  representative. 
No  particular  form  is  required.  The 
request  should  describe  the  basis  for  the 
cUdm  and  state  the  amount  sought  The 
request  should  also  indude: 

(i)  The  name,  address,  telephone 
niunber,  and  fecsimile  machine  number, 
if  available,  of  the  claimant; 

(ii)  The  name,  address,  telephone 
number,  and  fecsimile  machine  niunber. 
if  available,  of  the  agency  employee  who 
denied  the  claim; 

(iii)  A  copy  of  the  denial  of  the  claim; 
and 

(iv)  Any  other  information  which  the 
claimant  believes  the  Board  should 
consider. 

(2)  Claim  forwarded  by  agency  on 
behalf  of  claimant.  If  an  agency  has 
denied  a  claim  for  travel  or  relocation 
expenses,  it  may,  at  the  claimant's 
request,  forward  the  daim  to  the  Board. 
The  agency  shall  include  the 
information  required  by  paragraph  (a)(1) 
of  this  section  and  by  §  6104.3. 

(3)  Where  claims  are  filed.  A  claim 
should  be  sent  to  the  Board  at  the 
following  address:  Office  of  the  Clerk  of 
the  Board,  Room  7022,  General  Services 
Administration  Building,  1800  F  Street, 
I^W,  Washington,  DC  20405.  The  Qeric's 
telephone  number  is:  (202)  501-0116. 
The  Clerk's  fecsimile  machine  number 
is:  (202)  501-0664.  The  Board's  working 
hours  are  8:00  a.m.  to  4:30  p.m..  Eastern 
Time,  on  each  day  other  than  a 
Saturday,  Sunday,  or  federal  holiday. 

(b)  Notice  of  docketing.  A  request  for 
review  will  be  docketed  by  the  Office  of 
the  Clerk  of  the  Board.  A  written  notice 
of  docketing  will  be  sent  promptiy  to 
the  claimant  and  the  agency  contact 
The  notice  of  docketing  virill  identify  the 
judge  to  whom  the  claim  has  been 
assigned. 

^c)  Service  of  copy.  The  claimant  shall 
send  to  the  agency  employee  identified 
in  paragraph  (a)(l)(ii)  of  this  section,  or 
the  individual  otherwise  identified  by 
the  agency  to  handle  the  claim,  copies 
of  all  material  provided  to  the  Board.  If 
an  agency  forwards  a  claim  to  the  Board, 
it  shall,  at  the  same  time,  send  to  the 
claimant  a  copy  of  all  material  sent  to 
the  Board.  All  submissions  to  the  Board 
shall  indicate  that  a  copy  has  been 
provided  to  the  claimant  or  the  agency. 


25870  Federal  Register  /  Vol.  62.  No.  91  /  Monday.  May  12.  1997  /  Rules  and  Regulations 


Federal  Regiater  /  Vol  62.  No.  91  /  Monday.  May  12.  1997  /  Rules  and  R^ulations  25871 


25870  Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations 


Federal  Regigter  /  Vol  62.  No.  91  /  Monday,  May  12.  1997  /  Rules  and  Regulations  25871 


S  6104.3    Retponae  to  dalm  [Rule  4081. 

(a)  Content  of  response.  When  a  claim 
has  been  filed  with  the  Board  by  a 
claimant,  within  30  calendar  days  after 
docketing  by  the  Board  (or  within  60 
calendar  days  after  docketing,  if  the 
agency  office  involved  is  located  outside 
the  50  states  and  the  EKstrict  of 
Columbia],  the  agency  shall  submit  to 
the  Board: 

(1)  A  simple,  concise,  and  direct 
statement  of  its  response  to  the  claim; 

(2)  Qtations  to  applicable  statutes, 
regulations,  and  cases;  and 

(3)  Any  additional  information 
deemed  necessary  to  the  Board's  review 
of  the  claim. 

(b)  Service  of  copy.  A  copy  of  these 
submissions  shall  also  be  sent  to  the 
claimant  To  expedite  proceedings,  if 
the  agency  believes  its  reasons  for 
denying  the  claim  were  sufficiently 
explained  in  the  material  filed  by  die 
claimant,  it  should  notify  the  Board  and 
the  claimant  that  it  does  not  intend  to 
file  a  response. 

f  6104.4    Reply  to  aganqf  raepona*  [Rula 
404]. 

A  claimant  may  file  a  reply  to  the 
agency  response  within  30  calendar 
days  after  receiving  the  response  (or 
within  60  calendar  days  after  receiving 
the  response,  if  the  claimant  is  located 
outside  the  50  states  and  the  District  of 
Columbia).  If  the  claim  has  been 
forwarded  by  the  agency,  the  claimant 
shall  have  30  calendar  days  from  the 
time  the  claim  is  docketed  by  the  Board 
(or  60  calendar  days  after  docketing,  if 
the  claimant  is  located  outside  the  50 
states  and  the  District  of  Columbia)  to 
reply.  To  expedite  proceedings,  if  the 
claimant  does  not  wish  to  reply,  the 
claimant  should  so  notify  the  Board  and 
the  agency. 

16104.5    Procaedbigs  [Rule  406]. 

(a)  Requests  for  additional  time.  The 
claimant  or  the  agency  may  request 
additional  time  to  make  any  filing. 

(b)  Conferences.  The  judge  will  not 
engage  in  ex  parte  communications 
involving  the  underlying  facts  or  merits 
of  the  claim.  The  judge  may  hold  a 
conference  with  the  claimant  and  the 
agency  contact,  at  any  time,  for  any 
purpose.  The  judge  may  provide  the 
participants  a  memorandum  reflecting 
the  results  of  a  conference. 

(c)  Additional  submissions.  The  judge 
may  require  the  submission  of 
additional  information  at  any  time. 

f  6104.6    Decisions  [Rule  406]. 

The  judge  will  issue  a  written 
decision  based  upon  the  record,  which 
includes  submissions  by  the  claimant 
and  the  agency,  and  information 


provided  during  conferences.  The 
claimant  and  the  agency  will  each  be 
furnished  a  copy  of  the  decision  by  the 
Office  of  the  Clerk  of  the  Board.  In 
addition,  all  Board  decisions  are  posted 
weekly  on  the  Internet.  The  Board's 
Internet  address  is:  www.gsbca.gsa.gov. 

f  6104.7    ReconsMerallon  of  Boerd 
decision  [Rule  407]. 

*  A  request  for  reconsideration  may  be 
made  by  the  claimant  or  the  agency. 
Such  requests  must  be  received  by  the 
Board  within  30  calendar  days  after  the 
date  the  decision  was  issued  (or  within 
60  calendar  days  after  the  date  the 
decision  was  issued,  if  the  claimant  or 
the  agency  office  making  the  request  is 
located  outside  the  50  states  and  the 
District  of  Columbia).  The  request  for 
reconsideration  should  state  the  reasons 
why  the  Board  should  consider  the 
request.  Mere  disagreement  with  a 
decision  or  re-argument  of  points 
already  made  is  not  a  sufficient  ground 
for  seeking  reconsideration. 

§6104.8    Payment  of  successfirf  dalms 
[Rule  406]. 

The  agency  shall  pay  amounts  the 
Board  determines  are  due  the  claimant. 

Dated:  May  5, 1997 
Stephm  M.  Ouieb, 

Chairman,  GSA  Board  of  Contract  Appeals. 
[FR  Doc  97-12383  Filed  S-9-97;  8:45  am] 
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48  CFR  Parts  6104  and  6105 
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Board  of  Contract  Appeals;  Rules  of 
Procedure  for  Decisions  Authorized 
Under  31  U.S.C.  3529 

AGENCY:  Board  of  Contract  Appeals. 
General  Services  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  specifies  the 
procedures  the  GSA  Board  of  Contract 
Appeals  will  apply  to  the  Board's 
review  of  a  request  from  an  agency 
disbursing  or  certifying  official,  or 
agency  head,  for  a  Board  decision  on  a 
question  involving  a  payment  the 
official  will  make,  or  a  voucher 
presented  to  a  certifying  official  for 
certification,  which  concerns  a  claim 
against  the  agency  for  reimbursement  of 
expenses  inciured  by  a  federal  civilian 
employee  while  on  official  temporary 
duty  travel  or  in  connection  with 
relocation  to  a  new  duty  station. 
EFFECTIVE  DATE:  This  r^ulation  is 
effective  May  12. 1997. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Margaret  S.  Pfunder,  Deputy  Chief 
Counsel,  GSA  Board  of  Contract 
Appeals,  telephone  (202)  501-0272. 
Internet  address: 
Margaret.  Pfundei^gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certffies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

B.  Papemrork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq. 

CEfiectiveDate 

These  rules  are  applicable  to  all 
Board-issued  decisions  authorized 
under  31  U.S.C.  3529  filed  on  or  after 
May  12, 1997. 

D.  Backgronnd 

On  December  20, 1996,  the  Board 
published  in  the  Federal  Register  (61 
FR  67241)  an  interim  rule  specifying  the 
rules  of  procedure  the  Board  would 
apply  to  the  Board's  review  of  a  request 
from  an  agency  disbursing  or  certifying 
official,  or  agency  head,  for  a  Board 
decision  on  a  question  involving  a 
payment  the  official  will  make,  or  a 
voucher  presented  to  a  certifying  official 
for  certification,  which  concerns  a  claim 
against  the  agency  for  reimbursement  of 
expenses  inoirred  by  a  federal  civilian 
employee  while  on  official  temporary 
duty  travel  or  in  connection  Mrith 
relocation  to  a  new  duty  station.  Such 
a  decision  is  referred  to  by  the  rules  as 
a  "Section  3529  decision."  The  Board 
invited  written  comments  on  the 
interim  rules. 

The  rules  were  intended  to  implement 
section  204  of  the  General  Accounting 
Office  Act  of  1996  (Pub.  L.  104-316) 
(GAO  Act),  which,  by  amending  31 
U.S.C.  3529,  transferred  the  authority  of 
the  Comptroller  General  to  make 
decisions  on  agency  questions  regarding 
payment  or  certification  of  vouchers 
which  involved  federal  civilian 
employees'  travel  and  relocation 
expenses,  to  the  Administrator  of 
General  Services,  who  redelegated  that 
function  to  the  GSA  Board  of  Contract 
Appeals.  When  issued  by  the 
Comptroller  General,  these  decisions 
were  conunonly  knowm  as  "advance 


decisions"  since  they  were  sought  by 
agency  officials  before  making  payments 
or  certifying  vouchers  for  paymenL 

Section  204  of  the  GAO  Act' amends 
31  U.S.C  3529  by  referencing  an  earlier 
transfer  of  functions  from  the 
Comptroller  General  to  the  Director  of 
the  Office  of  Management  and  Budget 
authorized  by  section  211  of  Legislative 
Branch  Appropriations  Act.  1996  (Pub. 
L.  104-53)  (LBAA).  Section  211  of  the 
LBAA  also  authorized  the  E)irector  to 
delegate  any  of  those  functions  to 
another  agency  or  agencies.  On  Jime  30. 
1996,  the  Director  delegated  some  of  the 
functions  contained  in  31  U.S.C.  3702— 
the  authority  to  review  claims  made 
against  the  United  States  for 
reimbursement  of  expenses  incurred  by 
federal  civilian  employees  while  on 
official  temporary  duty  travel  or  in 
coimection  with  relocation  to  a  new 
duty  station — to  the  Administrator  of 
General  Services,  who  redelegated  that 
function  to  the  GSA  Board  of  Contract 
Appeals. 

With  respect  to  a  function  transferred 
to  OMB  under  section  211  of  the  LBAA 
and  delegated  by  OMB  to  another 
agency,  section  204  of  the  GAO  Act 
provides  that  the  head  of  that  agency 
has  the  authority  to  issue  "advance 
decisions"  authorized  by  31  U.S.C.  3529 
on  questions  involving  such  functions. 
Thus,  the  Administrator  of  General 
Services  is  authorized  to  issue  "advance 
decisions"  on  questions  involving 
reimbtusement  of  expenses  incurred  by 
federal  civilian  employees  while  on 
official  temporary  duty  travel  or  in 
connection  with  relocation  to  a  new 
duty  station.  The  Administrator  has 
redelegated  that  function  to  the  Board, 
along  with  the  authority  to  adopt  and 
issue  rules  necessary  for  the  issiiance  of 
these  decisions.  This  final  rule  has  been 
adopted  by  vote  of  the  Board's  judges. 

E.  Summary  of  Comments  and  Changes 

The  Board  received  no  written 
comments  on  the  interim  rule. 

The  Board's  judges,  however,  agreed 
on  a  reorganization  of  the  interim  rule 
which  necessitated  a  number  of 
structural  and  textual  revisions  to  the 
rule.  The  interim  rule  was  published  as 
48  CFR  6104.9.  the  final  section  (and 
rule)  of  part  6104,  which  contains  the 
Board's  rules  of  procedure  for  travel  and 
relocation  expenses  cases.  In  revievring 
the  interim  rule,  the  Board  determined 
that  the  procedures  for  Section  3529 
decisions  could  be  simplified  and  made 
clearer  if  the  material  in  the  interim  rule 
was  expanded  to  comprise  its  own  part 
Former  interim  rule  48  CFR  6104.9  has 
therefore  been  reniunbered  as  48  CFR 
part  6105.  The  following  revisions  have 
been  made: 


Section  6105.1     (Scope) 

This  section  has  been  added  to 
describe  expliciUy  the  matters  to  which 
the  rules  apply  and  the  authority  imder 
which  the  Board  reviews  requests  for 
Section  3529  decisions. 

Section  6105.2    (Request  for  Decision) 

This  section  comprises  paragraphs  (a), 
(b),  and  (c)  of  former  section  6104.9. 
Language  has  been  added  which:  (1) 
Explains  that  Section  3529  decisions 
may  be  requested  on  matters  which 
pertain  to  claims  involving 
reimbursement  of  travel  and  relocation 
expenses;  (2)  states  the  address  and 
working  hours  of  the  Office  of  the  Clerk 
of  the  Board;  and  (3)  reqtiires  the  agency 
to  provide  to  the  affected  employee  a 
copy  of  all  ageiu:y  submissions  to  the 
Board. 

Section  6105.3    (Additional 
Submissions) 

Formerly  section  6104.9(d)  of  the 
interim  rule,  this  section  has  been 
revised  in  two  ways.  First,  the  rule 
increases  from  10  to  30  calendar  days 
after  receiving  the  copy  of  the  request 
for  decision  the  time  in  which  an 
affected  employee  may  submit  any 
additional  information  to  the  Board  (60 
calendar  days  for  an  affected  employee 
located  outside  the  United  States).  The 
Board  found  that  10  calendar  days  is 
often  too  short  a  time  period  for 
employees  to  make  an  additional 
submission,  and  that  employees  located 
outside  the  United  States  often  need  a 
longer  time  in  which  to  receive  and 
respond  to  submissions.  Second,  to  help 
expedite  resolution  of  these  matters, 
raUier  than  waiting  for  the  additional 
submission  period  to  expire,  the  rule 
now  provides  that  the  affected  employee 
shoidd  notify  the  Board  and  the  agency 
if  the  employee  does  not  wish  to  make 
an  addition^  submission. 

Section  6105.4    (Proceedings) 

This  rule  has  been  added  to  cover 
three  aspects  of  proceeding:  requests  for 
additional  time;  conferences;  and 
additional  submissions.  It  parallels  the 
rule  on  proceedings  in  part  6104  (Rules 
of  Proceidure  for  Transportation  and 
Relocation  Expenses  Cases). 

Section  6105.5    (Decisions) 

This  rule  has  been  added  to  describe 
the  record  on  which  a  judge  wrill  bese 
a  decision  under  this  part  The  rule  also 
provides  that  the  Board  will  fiimish  the 
agency  and  the  affected  employee  each 
a  copy  of  the  decision,  and  gives  the 
Internet  address  at  which  all  of  the 
Board's  decisions  are  posted  weekly. 


Section  6105.6 

This  rule  describes  how  and  under  ' 
what  circumstances  an  agency  or 
afiiected  employee  may  request 
reconsideration  of  a  Board  decision. 

List  of  Subjects  in  48  CFR  Parts  6104 
and  6105 

Administrative  practice  and 
procedure.  Government  procxumnent, 
Travel  and  transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  Chapter  61  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  6104 
continues  to  read  as  follows: 

Andioritj:  31  U.S.C  3529;  31  U.&C.  3702; 
41  U.S.C  601-613;  Sees  202(n),  204,  Pub.  L. 
104-316, 110  Stat.  3826;  Sec  211,  Pub.  L. 
104-53, 109  StaL  S3S. 

2.  Section  6104.9  is  redesignated  as 
part  6105  and  revised  to  as  follows: 

PART  610&-RULES  OF  PROCEDURE 
FOR  DECISIONS  AUTHORIZED  BY  31 
U^C.  3529 

Sec. 

6105.1  Scope  [Rule  501). 

6105.2  Raquest  but  decision  [Rule  502]. 

6105.3  Additional  submiuioiu  [Rule  503). 

6105.4  Proceedings  [Rule  504). 

6105.5  Decisions  (Rule  505). 

6105.6  Reconsideration  of  Board  decision 
[Rule  506). 

Aiiilioiity:  31  U.S.C  3529;  31  U.S.C  3702; 
41  U.S.C  601-613;  Sees.  202(n),  204.  Pub.  L. 
104-316, 110  SUt  3826;  Sec.  211.  Pub.  L. 
104-53. 109  StaL  535. 

f  6105.1    Scope    [Rule  501}. 

These  procedures  govern  the  Board's 
issuance  of  decisions,  upon  the  request 
of  an  agency  disbursing  or  certifying 
official,  or  agency  head,  on  questions 
involving  payment  of  travel  or 
relocation  expenses  that  were  formerly 
issued  by  the  Comptroller  Gen»al 
under  31  U.S.C.  3529.  Section  204  of  the 
General  Accounting  Office  Act  of  1996, 
Public  Law  104-316,  transfers  the 
authority  to  issue  these  decisions  to  the 
Director  of  the  Office  of  Management 
and  Budget  and  authorizes  the  Director 
to  delegate  the  authorify  to  perform  that 
function  to  another  agency  or  agencies. 
The  Director  has  delegated  the  authority 
to  issue  these  decisions  to  the 
Administrator  of  General  Services,  who 
has  redelegated  that  function  to  the 
General  Services  Administration  Board 
of  Contract  Appeals. 

16106.2    RaqueetfordecMon    [fluleSO^ 

(a)  Request  for  decision.  (1)  A 
disbiusing  or  certifying  official  of  an 
agency,  or  the  head  of  an  agency,  may 
request  from  the  Board  a  decision 
(referred  to  as  a  "Section  3529 
decision")  on  a  question  involving  a 
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payment  the  disbursing  official  or  head 
of  agency  will  make,  or  a  voucher 
presented  to  a  certifying  official  for 
certification,  which  concerns  the 
following  type  of  claim  made  against  the 
United  States  by  a  federal  civilian 
employee:       ^ 

(i)  A  claim  for  reimbursement  of 
expenses  incurred  while  on  official 
temporary  duty  travel;  and 

(ii)  A  Claim  tor  reimbursement  of 
expenses  incurred  in  connection  with 
relocation  to  a  new  duty  station. 

(2)  A  request  for  a  Section  3529 
decision  shall  be  in  writing:  no 
particular  form  is  required.  The  request 
must  refer  to  a  specific  payment  or 
voucher,  it  may  not  seek  general  legal 
advice.  The  request  should 

(i)  Explain  wny  the  official  is  seeking 
a  Section  3529  decision,  rather  than 
taking  action  on  his  or  her  own 
regarding  the  matter 

(ii)  State  the  question  presented  and 
include  citations  to  applicable  statutes, 
regulations,  emd  cases; 

(iii)  biclude 

(A)  The  name,  address,  telephone 
number,  and  facsimile  machine  number 
(if  available)  of  the  official  making  the 
request; 

(B)  The  name,  address,  telephone 
number,  and  facsimile  number  (if 
available)  of  the  employee  affected  by 
the  specific  payment  or  voucher,  and 

(C)  Any  otner  information  which  the 
official  believes  the  Board  should 
consider,  and 

(iv)  Be  sent  to  the  Office  of  the  Clerk 
of  the  Board,  Room  7022,  General 
Services  Administration  Building,  1800 
F  Street,  NW.,  Washington,  DC  20405. 
The  Clerk's  telephone  number  is:  (202) 
501-0116.  The  Clerk's  facsimile 
machine  number  is  (202)  501-0664.  The 
Board's  working  hours  are  8:00  a.m.  to 
4:30  p.m..  Eastern  Time,  on  each  day 
other  than  a  Saturday,  Sunday,  or 
federal  holiday. 

(b)  Notice  of  docketing.  A  request  for 
a  Section  3529  decision  will  be 
docketed  by  the  Office  of  the  Clerk  of 
the  Board.  A  written  notice  of  docketing 
will  be  sent  promptly  to  the  official  and 
the  affected  employee.  The  notice  of 
docketing  will  identify  the  judge  to 
whom  the  request  has  been  assigned. 

(c)  Service  of  copy.  The  officiu 
submitting  a  request  for  a  Section  3529 
decision  shall  send  to  the  affected 
employee  copies  of  all  material 
provided  to  the  Board.  All  submissions 
to  the  Board  shall  indicate  that  a  copy 
has  been  provided  to  the  affected 
employee. 

16106.3    AdcMonai  submission*    [Rul* 
5091. 

If  the  affected  employee  wishes  to 
submit  any  additional  information  to 


the  Board,  he  or  she  must  submit  such 
information  within  30  calendar  days 
after  receiving  the  copy  of  the  request 
for  decision  and  supporting  material  (or 
within  60  calendar  days  after  receiving 
the  copy,  if  the  affected  employee  is 
located  outside  the  50  states  and  the 
District  of  Coliunbia).  To  expedite 
proceedings,  if  the  employee  does  not 
wish  to  make  an  additional  submission, 
the  employee  should  so  notify  the  Board 
and  the  agency. 

f  6106.4    Proceedings    [Rule  504]. 

(a)  Requests  for  additional  time.  The 
agency  or  the  affected  employee  may 
request  additional  time  to  make  any 
Shng. 

^Conferences.  The  judge  will  not 
engage  in  ex  parte  communications 
involving  the  underlying  facts  or  merits 
of  the  request.  The  judge  may  hold  a 
conference  with  the  agency  and  the 
affected  employee,  at  any  time,  for  any 
purpose.  The  judge  may  provide  the 
participants  a  memorandum  reflecting 
the  results  of  a  conference. 

(c)  Additional  submissions.  The  judge 
may  require  the  submission  of 
additional  information  at  any  time. 

16106.5    Decisions    [RuieSOS]. 

The  judge  will  issue  a  written 
decision  based  upon  the  record,  which 
includes  submissions  by  the  agency  and 
the  afiiected  employee,  and  information 
provided  during  conferences.  The 
agency  and  the  affected  employee  will 
each  be  furnished  a  copy  of  the  decision 
by  the  Office  of  the  Clerk  of  the  Board. 
In  addition,  all  Board  decisions  are 
posted  weekly  on  the  Internet.  The 
Board's  Internet  address  is: 
www.gsbca.gsa.gov. 

f  6106.6    Reconsiderallon  of  Board 
decision  [Rule  506]. 

A  request  for  reconsideration  may  be 
made  by  the  agency  or  the  affected 
employee.  Such  requests  must  be 
received  by  the  Board  within  30 
calendar  days  after  the  date  the  decision 
was  issued  (or  within  60  calendar  days 
after  the  date  the  decision  was  issued, 
if  the  agency  or  the  affected  employee 
making  the  request  is  located  outside 
the  50  states  and  the  District  of 
Columbia).  The  request  for 
reconsideration  should  state  the  reasons 
why  the  Board  should  consider  the 
request.  Mere  disagreement  with  a 
decision  or  re-argximent  of  points 
already  made  is  not  a  sufficient  ground 
for  seeking  reconsideration. 

Dated:  May  5, 1997. 
StephsnM.  Daniek, 

Chainnan,  GSA  Board  of  Contract  Appeals. 
IFR  Doc.  97-12384  Filed  5-9-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docfcet  Na  960429120-6120-01;  LD. 
042997A] 

Hsherias  Off  Wsst  Coast  and  Western 
Pacific  States;  Wast  Coast  Salmon 
Fisheries;  Closure  from  Point  Ixpez  to 
Point  Mugu,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure;  request  for  comments. 

summary:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
firom  Point  Lopez  to  Point  Mugu,  CA, 
was  closed  at  12  midnight  (local  time). 
April  22, 1997.  The  Regional 
Administrator,  Northwest  Region. 
NMFS,  has  determined  that  the 
commercial  quota  of  10,000  chinook 
salmon  has  been  reached.  This  action  is 
necessary  to  conform  to  the  1996 
announcement  of  management  measures 
for  1997  salmon  seasons  opening  earlier 
than  May  1  and  is  intended  to  ensure 
conservation  of  chinook  salmon. 
DATES:  Effective  2400  hours  local  time, 
April  22,  1997,  through  2400  hours  local 
time  April  30, 1997.  Comments  will  be 
accepted  through  May  27, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Region^ 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115-0070,  or  William 
Hogarth,  Acting  Regional  Administrator, 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4132.  Information  relevant  to 
this  notice  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Regional  Administrator.  Northwest 
Region,  NMFS. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Robinson,  206-526-6140,  or 
Rodney  Mclnnis,  562-980-4030. 
SUPPLEMENTARY  MFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  660.409(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Administrator  to  be 
reached  on  or  by  a  certain  date,  NMFS 
will,  by  an  inseason  action  issued  under 
50  CFR  660.411,  dose  the  commercial 
or  recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  ef^the 
fishery  numagement  area  to  which  the 


quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  the  1996  management  measures  for 
1997  ocean  salmon  fisheries  opening 
earlier  than  May  1  (61  FR  20175,  May 
6, 1996),  NMFS  announced  that  the 
April  1997  commercial  fishery  in  the 
area  between  Point  Lopez  and  Point 
Mugu,  CA,  would  open  on  April  15  and 
continue  through  April  28  or  attainment 
of  the  10,000  chinook  salmon  quota, 
whichever  occurred  first 

The  best  available  information  on 
April  21  indicated  that  catch  and  effort 
data  and  projections  supported  closure 
of  the  commercial  fishery  in  this  area  at 
12  midnight,  April  22.  The  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 


Management  Council  and  the  California 
Department  of  Fish  and  Game  in  maJfdng 
this  determination.  The  State  of 
CaUfomia  will  manage  the  commercial 
fishery  in  state  waters  adjacent  to  this 
area  of  the  exclusive  economic  zone  in 
accordance  with  this  Federal  action.  As 
provided  by  the  inseason  action 
procedures  of  50  CFR  660.411,  actual 
notice  to  fishermen  of  this  action  was 
given  prior  to  2400  hours  local  time, 
April  22. 1997,  by  telephone  hodine 
number  206-526-6667  or  800-662-9825 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz.  Because  of  the 
need  for  immediate  action  to  stop  the 
fishery  upon  achievement  of  the  quota, 
NMFS  has  determined  that  good  cause 


exists  for  this  action  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classificatioii 

This  action  is  authorised  by  50  CFR 
660.409  and  660.411  and  is  exempt  bom 
review  wadet  E.0. 12866. 

Authority:  16  U.S.C  1801  et  leq. 
Dated:  May  5, 1997. 
Bmoe  MoraiiBad, 

Acting  Dtrector.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-12211  Filed  5-9-47;  8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  62.  No.  91 
Monday.  May  12,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  of  ttwse  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rutes. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 
Public  Meeting 

AGENCY:  Small  Business  Administration. 
ACTKM:  Public  meeting  on  financing  and 
securitizing  the  unguaranteed  portion  of 
SBA  loans  made  under  Section  7(a)  of 
the  Small  Business  Act. 

summary:  On  February  26. 1997,  SBA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to 
modify  its  rules  regarding  financing  and 
securitizing  the  unguaranteed  portions 
of  its  loans  made  under  Section  7(a)  of 
the  Small  Business  Act.  On  April  2. 
1997,  SBA  published  in  the  Federal 
Register  an  interim  final  rule  on  this 
matter  and  extended  the  time  for  public 
comments  on  the  proposed  regulation. 
Because  of  the  unusually  great  interest 
shown.  SBA  will  hold  a  public  hearing 
on  the  proposed  rulemaking. 
DATES:  May  28. 1997,  2  p.m.  to  5  p.m. 
AOOAESSES:  Eisenhower  Conference 
Room.  U.S.  Small  Business 
Administration.  409  3rd  Street,  SW., 
Washington,  DC  20416. 
FOR  FURTHER  MFORMATKN*  CONTACT: 
James  Hammersley,  Acting  Deputy 
Associate  Administrator  for  Financial 
Assistance.  (202)  205-7505. 
SUPPLBiENTARY  INFORMATION:  The  issues 
for  the  hearing  are  contained  in  the 
Supplementary  Information  published 
in  the  Federal  Register  on  February  26, 
1997  (62  FR  8640)  and  April  2.  1997  (62 
FR  15601).  Previously,  SBA  regidations 
provided  non-depository  lenders  the 
opportimity  to  finance  and  securitize 
the  unguaranteed  portion  of  SBA 
Section  7(a)  guaranteed  loans.  The 
proposed  rule,  published  on  February 
26. 1997.  would  permit  both  depository 
and  non-depository  lenders  to  pledge  or 
secxiritize  the  unguaranteed  portions  of 
SBA  guaranteed  loans.  The  proposed 
nde  also  describes  certain  retainage 
requirements  to  protect  the  safety  and 
soundness  of  the  program.  The  interim 
final  rule,  published  on  April  2. 1997. 


permits  both  depository  and  non- 
depository  lenders  to  pledge  or  sell  the 
unguaranteed  portions  of  SBA 
guaranteed  loans.  SBA  noted  in  the 
interim  final  rule  that  it  expects  to  give 
favorable  review  to  any  transaction 
which  complies  with  the  retainage 
requirements  in  the  proposed  rule. 

To  assure  the  widest  possible  public 
participation,  SBA  will  hold  a  public 
hearing  on  this  proposal  in  Washington. 
DC  at  die  Small  Business 
Administration  Office  at  409  3rd  Street, 
SW.,  Washington,  DC  20416.  The 
meeting  will  be  held  on  May  28, 1997, 
from  2  p.m.  to  5  p.m. 

Interested  parties  will  be  given  a 
reasonable  time  for  an  oral  presentation 
and  may  submit  written  statements  of 
their  oral  presentation  in  advance.  If 
you  wish  to  make  a  presentation,  please 
contact  Betty  Smith  at  (202)  205-6490  at 
least  5  days  before  the  hearing.  If  a  large 
number  of  participants  desire  to  make 
statements,  a  time  limitation  on  each 
presentation  will  be  imposed. 

Members  of  the  hearing  panel  may  ask 
questions  of  the  speaker,  but  speakers 
will  not  be  allowed  to  question  each 
other.  Please  submit  questions  in 
writing  in  advance,  if  possible,  to  the 
Chair.  If  the  Chair  determines  them  to 
be  relevant,  the  Chair  will  direct  them 
to  the  appropriate  panel  member. 

Dated:  May  7, 1997. 
leaiuie  Sdater, 

Acting  Associate  Deputy  Administrator  for 
Economic  Development. 
(FR  Doc.  97-12408  Filed  &-9-97;  8:45  am) 
MUJNG  COOE  MBS-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

18  CFR  Parts  4  and  375 
[Docket  No.  RMS5-16-0001 

Regulations  for  the  Reilcensing  of 
Hydropower  Projects;  Notice  of 
Extension  of  Time 

Issued  May  5, 1997. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  extension  of  time. 


:  On  November  26, 1996.  the 
Federal  Energy  Regulatory  Commission 
issued  a  Notice  of  Proposed  Rulemaking 


(61  FR  64031,  December  3, 1996) 

proposing  revisions  to  its  regulations  for 

the  relicensing  of  hydropower  projects. 

The  date  for  filing  reply  comments  is 

being  extended  at  the  request  of  the 

National  Hydropower  Association. 

DATES:  Reply  comments  shall  be  filed  on 

or  before  June  4, 1997. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE., 

Washington,  DC  20426. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Lois  D.  Cashell,  Secretary,  202-208- 

0400. 

Lois  D.  CaslieU, 

Secretary. 

(FR  Doc.  97-12302  Filed  5-9-97;  8:45  am] 

BtLUNQ  COOE  Cn7-ai-M 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

19  CFR  Part  351 

Countervailing  Duties;  Extension  of 
Deadline  To  Hie  Pul»ilc  Comments  on 
Proposed  Countervailing  Duty 
Regulations 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Extension  of  deadline  to  file 
public  comments  on  proposed 
countervailing  duty  regulations. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
deadline  to  file  public  comments  on  the 
proposed  countervailing  duty 
regulations  containing  changes  resulting 
from  the  Uruguay  Round  Agreements 
Act  (the  URAA).  The  deadline  for  filing 
comments  on  the  proposed  regulations 
is  now  May  27, 1997. 
DATES:  The  comment  deadline  has  been 
extended  to  May  27, 1997. 
ADDRESSES:  Address  written  comments 
to  the  following:  Robert  S.  LaRtissa. 
Acting  Assistant  Secretary  for  Import 
Administration,  Central  Records  Unit, 
Room  1870.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Stieet  NW..  Washington,  DC  20230. 
The  address  should  also  include  the 
following:  Attention:  Proposed 
Regidations/Uruguay  Roimd 
Agreements  Act — Countervailing  Duties. 
Each  person  submitting  a  comment  is 
requested  to  include  his  or  her  name 


and  address,  and  give  reasons  fat  any 
recommendation. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jennifer  A.  ¥eske  at  (202)  482-0189. 

SUPPI.EMENTARY  INFORMATION:  On 
February  26, 1997,  the  Department 
published  proposed  countervailing  duty 
regidations  (62  FR  8818).  We  requested 
written  comments  from  the  public  to  be 
submitted  by  April  28, 1997.  On  April 
23, 1997,  we  published  a  notification  of 
.extension  of  the  deadline  for  filing 
comments  to  May  12, 1997  (62  FR 
19719).  We  have  further  extended  the 
deadline  to  May  27, 1997. 

Proposed  Regulattons 

The  proposed  regulations  are 
available  on  the  Internet  at  the  following 
address:  http://www.ita.doc.gov/ 
import admin/records/ 

In  addition,  the  proposed  regulations 
are  available  to  the  public  on  3.5" 
diskettes,  with  specific  instructions  for 
accessing  compressed  data,  at  cost,  and 
paper  copies  available  for  reading  and 
photocopying  in  Room  B-099  of  the 
Central  Records  Unit  Any  questions 
concerning  file  formatting,  document 
conversion,  access  on  the  Internet,  or 
other  file  requirements  should  be 
addressed  to  Andrew  Lee  Beller, 
Director  of  Central  Records,  (202)  482- 
0866. 

Fcwmat  and  Nnmber  of  Copies 

To  simplify  the  processing  and 
distribution  of  the  public  comments 
pertaining  to  the  Department's  proposed 
regulations,  parties  are  encouraged  to 
submit  dociunents  in  electronic  form 
accompanied  by  an  original  and  three 
paper  copies.  ^1  documents  filed  in 
electronic  form  must  be  on  DOS 
formatted  3.5"  diskettes,  and  must  be 
prepared  in  either  WordPerfect  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect  If  possible,  the  Department 
would  appreciate  the  dooiments  being 
filed  in  either  ASCII  format  or 
WordPerfect,  and  containing  generic 
codes.  The  Department  would  also 
appreciate  the  use  of  descriptive 
filenames. 

Dated:  May  8, 1997. 
Robert  S.  LaRewa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-12490  Filed  5-9-97;  8:45  am) 

iUJNa  OOOC  361»-De-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enf orcomant 

30CFRPart914 

[SPATS  Na  IN-110-FOR.  Amendment  No. 

S3-7] 

Indiana  Regulatory  Program 

AGBICY:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  withdrawal  of 
proposed  amendment 


f:  OSM  is  announcing  the 
withdrawal  of  part  of  a  proposed 
amendment  to  the  Indiuia  regulatory 
program  (hereinafter  the  "Indiana 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
that  is  being  withdrawm  is  the  second 
part  of  a  larger  amendment  submitted  by 
Indiana.  The  first  part  of  the  amendment 
was  previously  approved  by  OSM.  The 
amendments  being  withdrawn  pertain 
to  permit  revisi<His.  Indiaiu  is 
withdrawing  this  amendment  because  it 
was  recalled  by  the  Indiana  Attorney 
General. 

DATES:  This  proposed  amendment  is 
withdrawn  May  12, 1997. 

FOR  FURTHER  WTOnMATION  CONTACT: 

Andrew  R.  Gilmore.  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6700. 

SUPPLBeiTARYMPORMATION:  By  letter 
dated  December  30, 1993 
(Administrative  Record  No.  IND-1322), 
Indiana  submitted  proposed  amendment 
number  93-7  to  its  program  punuant  to 
SMCRA.  The  amendment  concerned 
revisions  to  numerous  sections  of  the 
Indiana  rules  to  address  OSM 
Regiilatory  Reform  I,  II,  and  III  issues. 
Indiana  subsequmtiy  subdivided  the 
amendment,  and  OSM  approved  Part  I 
on  November  9, 1995  (60  FR  56516). 

On  April  30, 1997  (Administrative 
Record  No.  IND-1568),  Indiana 
reqiiested  that  Part  n  of  amendment  93- 
7  be  withdrawn.  Indiana  intends  to 
revise  the  amendment  prior  to 
resubmitting  it  for  formal  leview  and 
approval  by  OSM.  Therefore, 
amendment  93-7  Part  II  as  announced 
in  the  December  20. 1995,  Federal 
Register  (60  FR  65611)  is  withdrawn. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Sui&ce 

mining,  Underground  mining. 


Dated:  May  2, 1997. 
AllaiD.KWB. 

Regioruil  Director,  Appaladtian  Aegioixi/ 
Coordirtating  Center. 

(FR  Doc.  97-12260  Filed  5-«-97;  8:45  am) 
■LUNQ  COOK  4Sie-oe-M 


DEPARTMENT  OF  DEFENSE 

Offioa  Of  ttia  Sacralary 

32CFRPart285 

DOD  Fraadom  of  Information  Ad 
(FOIA)  Program 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defanse  (DOD). 
ACTION:  Proposed  rule. 


r:  This  proposed  revision  to  the 
DOD  Freedom  of  Information  Act 
(FOIA)  Program  provides  substantive 
and  administrative  changes.  It  oonfnms 
to  the  requirements  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996,  as  amended  by 
Public  Law  104-231. 
DATES:  Comments  must  be  received  by 
July  11, 1997. 

ADDRESSES:  Forward  comments  to 
ASD(PA),  Room  2C757, 1400  Defense 
Pentagon,  Washington,  DC  20301-1400. 
FOR  FURTHER  tVORMATlON  CONTACT:  Mr. 
C  Talbott  703-697-1180. 


Execntnre  Order  128S6.  "Regnlalnty 
nanning  and  Review" 

It  has  been  determined  that  32  CFR 
part  285  is  not  a  significant  regulatory 
action.  The  rule  does  not 

(1)  Have  an  aimual  effect  to  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment  public  health  or  safety;  or 
State,  local,  or  tribel  govemmraits  or 
communities; 

(2)  Create  a  smious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

PnUk  Uw  96-354,  "R^nlatonr 
FkxibiUty  Act"  (5  VSXL  SOI) 

It  has  been  certified  that  this  rule  is 
not  sul^ect  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  woiUd  not. 
if  promulgated,  have  a  significant 


2.'iA7R 
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economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
implements  the  Freedom  of  Information 
Act  (5  U.S.C.  552).  a  statute  concerning 
the  release  of  Federal  Government 
records,  and  does  not  economically 
impact  Federal  Government  relations 
with  the  private  sector. 

Public  Law  96-511,  "Paperworic 
Reduction  Act"  (44  U^.C  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Sulqects  in  32  CFR  Part  285 

Freedom  of  Information. 

Accordingly,  32  CFR  part  285  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  285— OOO  FREEDOM  OF 
INFORMATION  ACT  (FOIA)  PROGRAM 


Purpose. 

Applicability  and  scope. 

Policy. 

Responsibilities. 

Information  requiiements. 


285.1 
285.2 
285.3 
252.4 
285.5 
Authority:  5  U.S.C  552. 

f  286.1    Purpose. 

This  part: 

(a)  Update  policies  and 
responsibilities  for  the  implementation 
of  the  DOD  FOIA  Program  imder  St 
U.S.C.  552. 

(b)  Continues  to  delegate  authorities 
and  responsibilities  for  the  effective 
administration  of  the  FOIA  program. 

1286^    AppUcatWIRy  and  scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD),  the 
Military  Departments,  the  Chairman  of 
the  Joint  Chiefs  of  Staff,  the  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense  (IG,  DoD),  the 
Defense  Agencies,  and  the  DoD  Field 
Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 

(b)  National  Security  Agency/Central 
Security  Service  records  are  subject  to 
this  part  unless  the  records  are  exempt 
imder  50  U.S.C.  401  note.  The  records 
of  the  Defense  Intelligence  Agency, 
National  Reconnaissance  Office,  and  the 
National  Imagery  and  Mapping  Agency 
are  also  subject  to  this  part  unless  the 
records  are  exempt  under  10  U.S.C.  424. 

f  286.3    Policy. 

It  is  DoD  policy  to: 

(a)  Promote  public  trust  by  making  the 
maximum  amount  of  information 
available  to  the  public,  in  both  hardcopy 
and  electronic  formats,  on  the  operation 
and  activities  of  the  Department  of 


Defense,  consistent  with  DOD's 
responsibility  to  ensure  national 
security. 

(b)  Allow  a  requester  to  obtain  agency 
records  from  the  Department  of  Defense 
that  are  available  through  other  public 
information  services  without  invoking 
die  FOIA. 

(c)  Make  available,  imder  the 
procedures  established  by  32  part  286, 
those  agency  records  that  are  requested 
by  a  member  of  the  general  public  who 
cites  the  FOIA. 

(d)  Answer  prompUy  all  other 
requests  for  information,  agency 
records,  objects,  and  articles  under 
established  procedures  and  practices. 

(e)  Release  agency  records  to  the 
public  unless  those  records  are  exempt 
from  mandatory  disclosure  as  outlined 
in  5  U.S.C.  552. 

(f)  Process  requests  by  individuals  for 
access  to  records  about  themselves 
imder  the  Privacy  Act  procedures  as 
implemented  by  IX)D  Directive 
5400.11 1.  and  procedures  ouUined  in 
this  part  as  amplified  by  32  CFR  part 
286. 

1286.4    Responstt>ilHi«e. 

(a)  The  Assistant  Secretary  of  Defense 
for  Public  Affairs  (ASD  (PA))  shall: 

(1)  Direct  and  administer  the  DOD 
FOIA  Program  to  ensure  compliance 
with  policies  and  procedures  that 
govern  the  administration  of  the 
program. 

(2)  Issue  a  DOD  FOIA  regulation  and 
other  discretionary  instructions  and 
guidance  to  ensure  timely  and 
reasonably  luiiform  implementation  of 
the  FOIA  in  the  Department  of  Defense.  - 

(3)  Internally  administer  the  FOLA 
Pro^Bm  for  OSD.  the  Chairman  of  the 
Joint  Chiefs  of  Staff  and,  as  an  exception 
to  DOD  Directive  5100.3  2,  the 
Combatant  Commands. 

(4)  As  the  designee  of  the  Secretary  of 
Defense,  serve  as  the  sole  appellate 
authority  for  appeals  to  decisions  of 
respective  Initial  Denial  Authorities 
within  OSD,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Combatant 
Commands,  and  the  EXDD  Field 
Activities. 

(b)  The  General  Counsel,  Department 
of  Defense  shall  provide  uniformity  in 
the  legal  interpretation  of  this  part. 

(c)  The  Heads  of  EXDD  Components 
shall: 

(1)  Publish  in  the  Federal  Register 
any  instructions  necessary  for  the 
internal  administration  of  this  part 
within  a  DOD  Component  that  are  not 


'  Copies  may  be  obtained,  at  co*t,  from  the 
National  Technical  Information  Service.  S285  Port 
Royal  Road,  Springfield.  VA  22161. 

>  See  footnote  1  to  §  285.3  (f). 


prescribed  by  this  part  or  by  other 
issuances  of  the  ASD(PA).  For  the 
guidance  of  the  public,  the  information 
specified  in  5  U.S.C.  552(a)(1)  shall  be 
published  in  accordance  with  DOD 
Directive  5400.9^. 

(2)  Conduct  training  on  the  provisions 
of  this  part.  5  U.S.C.  552.  and  32  CFR 
part  286  for  officials  and  employees 
who  implement  the  FOIA. 

(3)  Submit  the  report  prescribed  in 
Chapter  7  of  DOD  5400.7-R-* 

(4)  Make  available  for  public 
inspection  and  copying  in  an 
appropriate  facility  or  £acilities,  in 
accordance  with  rules  published  in  the 
Federal  Register  the  records  specified  in 
5  U.S.C.  552(a)(2)  unless  such  records 
are  published  and  copies  are  offered  for 
sale. 

(5)  Maintain  and  make  available  for 
public  in  inspection  and  copying 
current  indices  of  these  records  are 
required  by  U.S.C.  552. 

f  286.5    hitonnation  raquirements. 

The  reporting  requirements  in 
Chapter  7  of  DOD  5400.7-R  have  been 
assigned  Report  Control  Symbol  DD- 
PA(A)  1365. 

Dated:  April  29, 1997. 
L.M.  B3rniiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-11599  Filed  5-9-97;  8:45  am) 
BtLUNQ  CODE  SeOO-04-M 


POSTAL  SERVICE 

38  CFR  Parts  111  and  502 

Manufacture,  Distribution,  and  Use  of 
Postal  Security  Davicas  and 
Information  Baaad  Indicia 

agency:  Postal  Service. 

ACTION:  Correction  to  notice  of  proposed 

rule. 

summary:  The  original  document  (62  FR 
14833;  March  28, 1997)  included  an 
incorrect  date  and  an  incorrect 
statement  of  reference. 
DATES:  Comments  on  the  proposed 
policies  must  be  received  on  or  before 
June  30, 1997. 

8UPPt.EMENTARY  MFORMATKM:  For 
purposes  of  clarification,  the  proposed 
policies  and  regulations  apply  to  all 
computer  based  (open)  systems.  In 
addition,  they  apply  to  all  other 
technologies  that  could  incorporate  the 
new  secure  features  of  an  Information 
Based  Indicia,  and  are  specifically 


>See  footnote  1  to$285.3(f) 
*  See  footnote  1  to  S  285.3(f) 


submitted  as  such  to  the  Postal  Service 
by  a  Product/Service  Provider. 

Section  502.30  Provider  Infrastructure 
(published  in  the  Federal  Register  of 
March  28, 1997,  on  page  14842,      *. 
incorrectiy  references  the  Information 
Based  Indicia  Program  Product/Service 
Provider  Infrastructure  Specifications. 
The  first  sentence  of  §  502.30  is  hereby 
corrected  as  follows:  "The  Provider 
must  establish  and  maintain  an  interface 
to  USPS  systems." 

These  proposed  regulation  changes 
are  not  intended  to  change  any  of  the 
current  published  requirements  for  the 
approval  and  distribution  of  postage 
meters  (closed  systems). 

The  rest  of  the  document  was  correct 
as  published. 
Stimiey  F.  Mirea, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-12268  FUed  5-9-97;  8:45  am) 
BNJJNQ  OOOE  7710-12-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pans  60. 63, 260. 261. 264, 265. 
266, 270,  and  271 

[FRL-6824-3] 

Ravlaad  Technical  Standards  for 
Hazardous  Wasta  Combustion 
Fadlltias;  Corraction 

ACTION:  Notice  of  data  availability; 
correction. 

summary:  The  Environmental  Protection 
Agency  published  a  notice  of  data 
availability  and  invitation  for  comment 
in  the  Fettenl  Register  of  May  2, 1997. 
on  the  following  information  pertaining 
to  the  proposed  revised  standards  for 
hazardous  waste  combustors  (61  FR 
17358  (April  19, 1996)):  Report  on  the 
stetus  of  setting  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAPS)  based  on  the  revised        ' 
emissions  datebase;  report  on  the 
selection  of  pollutants  and  source 
categories,  including  area  and  major 
sources;  report  on  the  stetus  of  various 
implementetion  issues,  including 
compliance  dates,  compliance 
requiremente,  performance  testing,  and 
notification  and  reporting  requirements; 
and  report  on  the  stetus  of  permit 
requirement^,  including  waste 
minimization  incentives.  The  notice 
inadvertently  omitted  four  paragraphs 
and  contained  six  incorrect  numbed. 
FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Denyer,  Office  of  Solid  Waste 
(5302W).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  703-308-8770,  e-mail 
address:  denyer.larry9epamail.epa.gov. 


CiMTectifni 

In  the  Federal  Register  issue  of  May 
2, 1997,  in  FR  Vol.  62,  No.  85,  insert  the 
following  four  paragraphs  of  text 
between  the  last  paragraph  on  page 
24240  and  the  fint  paragraph  on  page 
24241: 

Option  1:  Eliminate  DRE  Testing 
Except  for  Potentially  Problematic 
Sources.  Under  this  option,  DRE  testing 
would  be  Waived  for  all  sources,  except 
those  that  are  considered  to  be 
potentially  problematic — sources  that 
inject  ha^rdous  waste  into  the 
combustor  at  locations  other  than  the 
flame  zone.  Thus,  for  example,  the 
source  discussed  above  that  injected 
waste  into  an  unfired  afterburner  (and 
failed  to  achieve  99.99%  DRE  at  low  CO 
and  HC  levels)  would  be  required  to 
perform  DRE  testing  under  this- option. 

Option  2:  Single  DRE  Test  for  All 
Sources  or  Only  for  Potentially 
Problematic  Sources.  Under  this  option, 
either  all  or  only  potentially 
problematic  sources  (as  defined  above) 
would  be  required  to  perform  a  single 
DRE  test,  unless  the  facility  undergoes 
a  major  modification  of  pollution 
control  equipment,  process  change,  or 
waste  feed  composition  that  could 
significantiy  affect  combustion 
performance.  We  request  comment  on 
how  to  determine  when  such  a  change 
is  about  to  occur  and  thus  triggor  the 
need  for  a  DRE  test.  One  approach  is  to 
rely  on  the  requirements  for  applying 
for  a  revised  Titie  V  or  RCRA  permit 
modification  (Qass  2  or  3)  to  identify 
changes  warranted  a  DRE  re-test 

Option  3:  Periodic  DRE  Testing  for  All 
Sources  or  Only  for  Potentially 
Problematic  Sources.  Under  this  option, 
all  or  specific  sources  must  perform  a 
periodic  demonstration  of  DRE. 
Potential  frequencies  under 
consideration  are  a  five,  ten  or  twenty 
year  frequency.  The  purpose  of  these 
tests  would  be  to  confirm  that  the  unit 
is  still  achieving  a  high  level  of 
combustion  performance  over  the  life  of 
the  unit  As  for  option  2,  a  DRE  test 
would  have  to  be  performed  at  any  time 
that  a  major  change  to  the  facility 
occurred  that  could  significantiy  afiisct 
combustion  performance. 

The  Agency  specifically  invites 
comment  on  these  options  for  waiving 
DRE  testing.  In  addition,  note  that  these 
options  are  not  mutually  exclusive. 

Correction 

In  the  Federal  Register  issue  of  May 
2, 1997,  in  FR  VoL  62.  No.  85,  on  page 
24232.  in  the  last  paragraph,  in  two 
different  sentences,  conect  the  number 
15  to  read:  20. 


Correction 

In  the  Federal  Regialer  issue  of  May 
2, 1997,  in  FR  Vol.  62,  No.  85,  on  page 

24232.  in  the  last  paragraph,  correct  the 
number  33  to  read:  47. 

Correction 

In  the  Federal  Register  issue  of  May 
2, 1997,  in  FR  VoL  62.  No.  85.  on  page 

24233.  in  the  first  partial  paragraph, 
correct  the  number  15  to  read:  20. 

Correction 

In  the  Federal  Roister  issue  of  May 
2, 1997,  in  FR  Vol.  62,  No.  85,  on  page 
24233,  in  the  third  full  paragraph, 
correct  the  number  15  to  read:  20. 

Correction 

In  the  Federal  Regislfrr  issue  of  May 
2, 1997.  in  FR  VoL  62,  No.  85.  on  page 
24233,  in  the  third  full  paragraph, 
correct  the  number  33  to  read:  47. 

Dated:  May  5. 1997. 
EUabeth  Colsw«^ 

Acting  Director,  Office  of  Solid  Waste. 
[FR  Doc.  97-12377  Filed  5-9-97;  8:45  am) 
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National  Emission  Standards  for 
HaiawkMis  Air  Pollutants:  Souroa 


AQBCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Advance  notice  of  proposed 
mlemaking  (ANPR). 


The  Qean  Air  Act  (Act) 
requires  the  EPA  to  list  (for  regulation 
under  section  112  of  the  Act)  all 
categories  of  major  sources  of  hazardous 
air  pollutants  (HAP's),  and  categories  of 
area  sources  if  they  present  a  threat  of 
adverse  effiecte  to  human  health  or  the 
environment  The  EPA  has  listed  many 
sources  categories,  but  has  yet  to  list  or 
regulate  res^rch  and  development 
(R&D)  facilities.  Today's  notice  provides 
advance  notice  that  the  EPA  intends  to 
list  R&D,  and  solicits  comments  and 
information  on  the  best  way  to  list  and 
regulate  such  sources. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  June  11. 1997. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-11,  U.S. 
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Environmental  Protection  Agency.  401 
M  Street,  SW,  Washington,  DC  20460. 

Docket.  Docket  No.  A-97-11  is 
available  for  public  inspection  and 
copying  &om  8:00  a.m.  to  5:30  p.m. 
Monday  through  Friday,  at  the  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500.  Ground  Floor.  401  M 
Street  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORINATION  CONTACT:  For 
information  concerning  this  ANFR, 
contact  Mr.  Mark  Morris  at  (919)  541- 
5416,  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLBCNTARY  MFORMATIOH:  The  Qean 
Air  Act  (Act)  requires  that  EPA  evaluate 
and  control  emissions  of  hazardous  air 
pollutants  (HAP's).  The  control  of 
HAP's  is  achieved  through 
promulgation  of  emission  standards 
under  section  112  of  the  Act  for  sources 
that  emit  HAP's.  The  Act  requires  the 
EPA  to  publish  a  list  of  all  categories 
and  subcategories  of  sources  of  HAP's. 
This  list  is  required  to  be  revised  (no 
less  often  than  every  8  years),  if 
appropriate,  in  response  to  public 
comment  or  new  information.  The  EPA 
published  an  initial  list  of  source 
categories  on  July  16, 1992.  The  list  was 
last  revised  on  June  14, 1996  (correction 
notice  on  July  18, 1996). 

Section  112(c)(7)  of  the  Act  requires 
the  EPA  to  "establish  a  separate 
category  covering  research  or  laboratory 
facilities,  as  necessary  to  assure  the 
equitable  treatment  of  such  facilities." 
Such  language  was  included  in  the  Act 
because  Congress  was  concerned  that 
research  and  laboratory  facilities  should 
not  arbitrarily  be  included  in 
regulations  that  cover  manufacturing 
operations.  The  Act  defines  research  or 
laboratory  facility  as  "any  stationary 
source  whose  primary  purpose  is  to 
conduct  research  and  development  into 
new  processes  and  products,  where 
such  source  is  operated  under  the  close 
supervision  of  technically  trained 
personnel  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale  in  commerce,  except  in  a  de 
minimiit  manner." 

The  EPA  has  interpreted  the  Act  as 
requiring  the  listing  of  R&D  ma)or 
sources.  It  is  clear  from  section  112(c)(7) 
of  the  Act  that  Congress  intended  for 
R&D  to  receive  sp>ecial  treatment  The 
EPA  has  interpreted  this  section  of  the 
Act  as  requiring  the  creation  of  a 
separate  category  for  R&D  (as  necessary 
to  ensure  equitable  treatment  of  such 


facilities);  the  EPA  does  not  believe  this 
section  of  the  Act  provides  the  Agency 
with  discretion  regarding  whether  to  list 
R&D  major  sources.  The  EPA  welcomes 
other  interpretations  (with  legal  basis) 
regarding  the  discretion  of  the  EPA  in 
listing  R&D  major  sources. 

Research  ana  development  (R&D)  is 
performed  at  many  sources  which  are 
already  included  in  listed  source 
categories.  For  example,  R&D  is 
performed  in  the  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI),  an  industry  which  is 
addressed  by  the  Hazardous  Organic 
NESHAP  (HON).  The  HON  does  not 
apply  to  R&D  operations,  regardless  of 
whedier  they  are  located  on  the  same 
site  as  a  commercial  chemical 
manufocturing  process.  In  the  preamble 
to  the  proposed  HON  rule,  the  EPA 
stated  it  had  limited  information  on  the 
operations  of  R&D  facilities  and  the 
appropriate  controls  for  them.  The  EPA 
stated  it  was  uncertain  how  to  structure 
a  standard  for  R&D  facilities,  and 
concluded  it  would  be  appropriate  to 
establish  a  separate  source  category 
covering  R&D  facilities  to  ensure 
equitable  treatment  of  them.  For  reasons 
similar  to  those  given  in  the  HON,  R&D 
has  been  exempted  from  other 
NESHAP's. 

The  EPA  is  now  considering  adding 
major  R&D  sources  to  the  source 
category  list  The  term  "major  source"  is 
defined  as  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
conunon  control  that  emits  or  has  the 
potential  to  emit  (considering  controls), 
in  the  aggregate,  10  tons  per  year  or 
more  of  any  HAP  or  25  tons  per  year  of 
any  combination  of  HAP's.  Sources  that 
emit  HAP's  in  amounts  smaller  than 
those  of  a  major  source  are  called  area 
sources. 

Language  in  the  Act  specifying  special 
treatment  of  R&D  facilities  (section 
112(c)(7)),  along  with  language  in  the 
legislative  history  of  the  Act,  suggests 
that  Congress  considered  inequitable 
subjecting  the  R&D  facilities  of  an 
industry  to  a  standard  designed  for  the 
commercial  production  processes  of  that 
industry.  The  ap|>lication  of  such  a 
standard  may  be  inappropriate  because 
the  wide  rang*  of  R&D  operations  and 
sizes,  and  the  frequent  changes  in  R&D 
operations,  may  be  significantly 
difbrent  from  die  typically  large  and 
continuous  production  processes. 

The  Act  requires  the  EPA  to  list  all 
categories  of  major  sources  of  HAP's, 
and  categories  of  area  sources  if  they 
present  a  threat  of  adverse  effects  to 
human  health  or  the  environment  The 
EPA  has  no  information  indicating  there 
are  major  or  area  R&D  sources  that  are 


required  to  be  listed  and  regulated, 
other  than  those  associated  with  sources 
already  included  in  listed  source 
categories.  Although  the  EPA  is  not 
aware  of  other  R&D  sources  that  need  to 
be  added  to  the  source  category  list, 
such  sources  may  exist,  and  the  EPA  is 
seeking  information  about  them.  For 
example,  what  Federal,  State,  or  private 
research  facilities,  hospitals, 
universities,  military  facilities,  etc. 
require  listing? 

Since  R&D  is  performed  in  many 
different  industries,  the  EPA  is 
considering  various  ways  of  listing  and 
addressing  R&D.  R&D  major  sources 
could  be  listed  as  one  category  covering 
all  R&D  operations  in  all  industries. 
However,  it  may  be  difficult  in  this  case 
to  develop  standards  general  enough  for 
the  variefy  of  sources,  and  to  ensure  the 
standards  are  consistent  with  the 
minimiiin  control  requirements 
("floors")  required  by  the  Act.  R&D 
could  also  be  listed  as  several  (or  many) 
different  source  categories  to  account  Cor 
the  significant  differences  between 
sources.  The  source  categories  already 
listed  could  provide  a  guide  for  listing 
the  R&D  sources  of  the  associated 
industries,  that  is,  for  each  listed  source 
category,  a  corresponding  source 
category  for  R&D  operations  could  be 
listed. 

The  EPA  is  seeking  comments  on  the 
advantages  and  disadvantages  of  the 
different  ways  to  list  R&D  facilities 
described  above,  as  well  as  any  other 
options  for  listing.  The  EPA  is  also 
seeking  information  on  R&D  sources  so 
it  can  assess  the  most  reasonable  and 
practical  way  to  list  and  regulate  R&D. 
Such  information  includes  descriptions 
of  R&D  processes,  magnitude  of  HAP 
emissions  and  methods  of  HAP 
emission  estimation,  emission  controls 
and  their  costs,  and  any  existing  State 
or  local  regulations  that  may  apply  to 
R&D  facilities.  The  EPA  also  invites  any 
trade  groups  associated  with  R&D 
operations  to  provide  information  and 
participate  in  the  process  of  listing  and 
regulating  R&D. 

Electronic  Submiasion  of  Comments 

Conunents  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docketttepamail.epa.gov.  Electronic 
comments  must  be  submitt^  as  an 
ASCn  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  will  also  be  accepted  on 
diskette  in  WordPerfect  5.1  or  ASCD  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  number 
A-97-11.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments 


may  be  filed  online  at  many  Federal 
Depository  Libraries. 

Administrative  Requirements 

Because  today's  notice  is  not  a  rule  or 
a  proposed  rule,  the  EPA  has  not 
prepared  an  economic  impact  analysis 
pursuant  to  section  317  of  the  Act,  a 
regulatory  flexibility  analysis  pursuant 
to  the  Regidatory  Flexibility  Act.  or  a 
written  statement  under  section  202  of 
the  Unfunded  Mandates  Act  of  1995. 
Also,  this  notice  does  not  contain  any 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
Paperwork  Reduction  Act. 

Under  Executive  Order  12866  [58  FR 
5173  (October  4, 1993)],  Uie  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  .the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  %vithin  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  were  documented  and 
included  in  the  public  record. 

List  of  Subjects 

Air  pollution  control.  Hazardous  air 
pollutants.  Research  and  development. 
Environmental  protection. 

Dated:  May  2, 1997. 
Richard  WIlMm. 

Acting  Assistant  Administrator  for  Air  OMtd 
Radiation. 
(FR  Doc.  97-12376  Filed  5-«-97;  8:45  am] 
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Regulations  of  Fuels  and  Fuel 
Additives:  Bassllne  Requirements  for 
Gasoline  Produced  by  Foreign 
Refiners 

AGBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

SUMMARY:  This  document  annoimces  the 
time  and  place  for  a  public  hearing 
regarding  EPA's  proposed  rule  to  revise 
the  requirements  for  imported  gasoline. 
The  Agency  is  proposing  that  a  foreign 
refiner  could  choose  to  petition  EPA  to 
establish  an  individual  baseline 
reflecting  the  quality  and  quantity  of 
gasoline  produced  at  a  foreign  refinery 
in  1990  that  was  shipped  to  the  United 
States.  The  foreign  refiner  would  be 
required  to  meet  the  same  requirements 
relating  to  the  establishment  and  use  of 
individual  refinery  baselines  as  are  met 
by  domestic  refiners.  The  agency 
published  this  proposed  rule  in  the 
Federal  Register  on  May  6, 1997  (See  62 
FR  24775  for  further  information  on  the 
proposal). 

DATES:  EPA  will  conduct  a  public 
hearing  on  the  proposed  rule  from  9:00 
a.m.  on  May  20, 1997,  in  Washington, 
D.C.  If  you  wish  to  testify  at  this  public 
hearing,  contact  Karen  Smith  at  (202) 
233-9674  by  Tuesday,  May  13, 1997.  If 
there  are  no  parties  interested  in 
testifying  on  this  proposal,  the  hearing 
will  be  subject  to  cancellation  without 
further  notification.  If  you  want  to  Icnow 
if  the  hearing  has  been  canceled  contact 
the  person  named  above. 
ADDRESSES:  The  public  hearing  wdll  be 
held  from  9:00  a.m.  until  noon  at  the 
The  Wyndham  Bristol  Hotel,  The 
Potomac  Rooms  2430  Pennsylvania 
Avenue.  N.W.  Washington,  D.C  22037. 
U  additional  time  is  needed  to  hear 
testimony,  the  hearing  wiU  continue 
from  1:00  until  SKX)  p.m.  in  the  same 
location.  Materials  relevant  to  this 
document  have  been  placed  in  Docket 
A-97-26.  The  docket  is  located  at  the 
Air  Doclcet  Section.  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  in  room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Written  comments  shoidd  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  Section,  Mail  Code  6102. 


U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  A  copy  should  also  be  sent  to 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406)), 
Washington,  DC  20460. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460,  (202)  233-9674. 
SUPPLEMBfTARY  INFORMATION:  A  copy  of 
this  notice  is  available  on  the  OAQI% 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Office  of  Mobile  Sources'  World  Wide 
Web  cite,  http://www.epa.gov/ 
OMSWWW. 

Prooednres  for  Public  Partiapation 

A.  Comments  and  the  Public  Docket 

The  Agency  is  proi>osing  that  a 
foreign  refiner  could  choose  to  petition 
EPA  to  establish  an  individual  baseline 
reflecting  the  qualify  and  quantify  of 
gasoline  produced  at  a  foreign  refinery 
in  1990  that  was  shipped  to  the  United 
States.  The  foreign  refiner  would  be 
required  to  meet  the  same  requirements 
relating  to  the  establishment  and  use  of 
individual  refinery  Ijaselines  as  are  met 
by  domestic  refiners.  Additional 
requirements  are  also  being  proposed  to 
address  issues  that  are  unique  to 
refiners  and  refineries  located  outside 
the  United  States,  related  to  tracldng  the 
movement  of  gasoline  from  the  refinery 
to  the  United  States  border,  monitoring 
compliance  with  the  requirements  that 
apply  to  parties  outside  the  United 
States,  and  imposition  of  appropriate 
sanctions  for  violations.  EPA  is  also 
proposing  that  it  would  monitor  the 
qiialify  of  imported  gasoline,  and  if  it 
exceeded  a  specified  benchmarli,  EPA 
would  apply  ^>propriate  remedial 
action.  EPA  is  proposing  that  the 
baseline  for  gasoline  imported  from 
refiners  without  an  individual  baseline 
would  be  adjusted  to  remedy  the 
exceedance. 

Persons  with  comments  containing 
propriefy  information  must  distinguish 
such  information  from  other  comments 
to  the  greatest  extent  and  label  it  as 
"Confidential  Business  Information."  If 
a  person  making  comments  wants  EPA 
to  base  the  final  rule  in  part  on  a 
submission  labeled  as  confidential 
business  information,  then  a  non- 
confidential version  of  the  document 
which  summarizes  the  key  data  or 
information  should  be  placed  in  the 
public  doclcet  Information  covered  by  a 
claim  of  confidentialify  will  be 
disclosed  by  EPA  ordy  to  the  extent 
allowed  by  the  procedures  set  forth  in 
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40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  person 
m<»lcing  conmients. 

B.  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this  proposed  rule 
at  the  public  hearing  (see  DATES) 
should  notify  the  contact  person  listed 
above  of  such  intent  as  soon  as  possible. 
A  sign-up  sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  testimony  for 
those  who  have  not  notified  the  contact 
person.  This  testimony  will  be 
scheduled  on  a  first  come,  first  served 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition.  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-97-26  (see 
AODHESSES). 

Mr.  Charles  Freed,  Division  Director 
of  the  Fuels  and  Energy  Division.  OfBce 
of  Mobile  Sources,  is  hereby  designated 
Presiding  Officer  of  the  hearing.  The 
hearing  will  be  conducted  informally 
and  technical  rules  of  evidence  will  not 
apply.  Because  a  public  bearing  is 
designed  to  give  interested  [larties  an 
opportunity  to  participate  in  the 
proceeding,  there  are  no  adversary 
parties  as  such.  Statements  by 
participants  will  not  be  subject  to  cross 
examination  by  other  participants.  A 
written  transcript  of  the  hearing  will  be 
placed  in  the  above  docket  for  review. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding.  The  Presiding 
Officer  is  authorized  to  strike  fiom  the 
record  statements  which  he  deems 
irrelevant  or  repetitious  and  to  impose 
reasonable  limits  on  the  duration  of  the 
statement  of  any  witness.  EPA  asks  that 
persons  who  testify  attempt  to  limit 
their  testimony  to  ten  minutes,  if 
possible.  The  Administrator  will  base 
her  decision  with  regard  to  the  revised 
requirements  for  imported  gasoline  on 


the  record  of  the  public  hearing  and  on 
any  other  relevant  written  submissions 
and  other  pertinent  information.  This 
information  will  \fe  available  for  public 
inspection  at  the  EPA  Air  Docket. 
Docket  No.  A-97-26  (see  AOORESSES). 


Dated:  May  8. 1997. 
Mmrj  D.  Nichok. 

AssiMtant  Administrator  for  Air  and   ' 

Radiation. 

[FR  Doc.  97-12476  Filed  5-9-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPane7 
[Dodwt  No.  FEMA-7219] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  communify  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

AOORESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
communify.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington.  DC  20472,  (202)  646-2796. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  propMDses  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  communify  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 


with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minifniim  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  communify  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
communify  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  eqtities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiiun  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  R^^latory 
Flexibilify  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  communify  eligibilify  in  the 
National  Flood  Insurance  Program.  As  a 
result,  a  regulatory  flexibilify  analysis 
has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 


PART  67-{AMENDED] 

1.  The  authorify  citation  for  part  67 
continues  to  read  as  follows: 


AiidiiHtty:42U.S.C400l8taa9.:  f67.4    [AfiMndacQ 

Reorganization  Plan  No.  3  of  1978,  3  CFR,  2.  The  tables  published  under  the 

1978  Comp.,  p.  329;  EO.  12127. 44  FR  19367.  authorify  of  §  67.4  are  proposed  to  be 

3  CFR.  1979  Comp..  p.  376.  amended  as  follows: 


tOeplh  in  feet  above 

ground.  *Elevation  in  feel 

State 

City/lownAxxjnIy 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Connecticut 

New  Britain  (City) 
Hartford  County. 

Willow  Brook 

Approximately  300  feel  downstream  of 
Willow  Brook  Paik  Road. 

•63 

•81 

Approximately  800  toet  upstream  of  Res- 

•345 

•344 

ervoir  Road. 

K/lason  Pond  Brook 

At  confluence  with  WiHow  Brook 

•168 
•172 

•170 

Approximately  75  feet  upstream  of  Shut- 

•171 

tle  Meadow  AverMie. 

Schuttz  Pond  Brook 

At  the  confluence  with  WiHow  Brook 

•175 

•176 

Approximalety  815  feet  upstream  of  Res- 

•345 

•344 

ervoir  Road. 

Bass  Brook 

Approximately  1.600  feet  downstream  of 

•88 

•90 

East  Street. 

•263 

•267 

Approximately  825  feet  upstream  of  up- 

stream crossing  of  Lewis  Road. 

Batterson  Park  Pond 

Approximately  400  feet  downstream  of 

•178 

•177 

Brook. 

Stanley  Park  Road. 
Approximately  115  feel  upstream  of  Brit- 
tany Farms  Road. 

•207 

•208 

Ralfnaw  Rfnnk 

At  Francis  Street 

•174 

•176 

Approximately   1,400  feet  upstream  of 

•179 

•181 

FrffiKisStreeL 

•as 

•90 

Approximately  650  feel  upstream  of  Ela 
GrassoRoad. 

None 

•131 

Maps  available  for  inspection  at  the  New  Britain  City  HaJI.  Engineering  Department— Room  503,  27  West  Main  Street.  New  Britain.  Connedi- 

cuL 
Send  comments  to  The  Honorable  Ludan  Pawlak.  Mayor  of  the  City  of  New  Britain,  New  Britain  City  Hall,  27  West  Main  Street.  New  Britain. 

Connecticut  06051. 


Wilton  (Town)  Fair- 
field County. 


West  Branch  Saugatuck 
River. 


Approximately    840    feet    upstream    of  '96 

Westport/Wilton  corporate  limits. 
Approximately    800    feet    upstream    of  '160 

Route  53  (Cedar  Road). 

Ma^  available  for  inspection  at  the  Inland  Wettand  Commission.  Wilton  Town  Hal  Annex.  238  Danbury  Road.  WAon.  ConnecticuL 
Send  comments  to  Mr.  Bob  RusseN,  First  Selectman  tor  the  Town  of  WMon.  238  Danbury  Road.  Willon.  Connecticut  08897. 


•96 
•159 


Georgia — 

FVxMale  County 
(Uninoorporaled 
Areas). 

Yellow  River 

At  oonflueiKe  of  Big  Haynes  Creek 

Approximaiely  200  feel  downslream  of 
Georgia  Highway  138. 

At  confluence  with  Yellow  River — 

At  confluence  of  LiMe  Haynes  Creek „ 

At  confluence  with  Big  Haynes  Creek  — 
At  county  boundary  - 

•646 
•668 

•646 
None 
None 
None 

•652 

Big  Haynes  Creek 

•660 
•852 

Little  Haynes  Creek 

•881 
•881 
•997 

Mcps  available  for  inspection  at  Rockdale  County  Planning  and  Devekipment  Department.  2570  Old  Covinglon  Highway.  Conyers.  Georgia 

30207. 
Send  comments  to  Mr.  Randolph  W.  Poynler.  Chainnan  of  the  Rockdale  County  Board  of  Commissioners,  922  Court  Street.  P.O.  Box  289. 

Conyers.  Georgia  30207. 


Michigan 


Little  Bay  De  Noc 


Escanaba  (Town- 
ship) Delta  Courv 

ty- 

Maps  available  for  inspacton  at  the  Escanaba  Township  HaN.  County  416, 20lh  Road.  Gladstone.  Michigan. 

Send  comments  to  Mr.  Kevin  Dubord.  Escanaba  Township  Supervisor.  3983  County  416. 20(h  Road.  Gladstone,  Michigan  49837 


Entire  sfKxeline  within  community 


•585 


Georgia 


TrionfTown) 
ChaMooga  Coun- 
ty. 

Chattooga  River 

Cane  Creek  ...................... 

Approximately  1,400  feel  downstream  of 
U.S.  27. 

Approximately  0.75  mie  upslreem  of  cor>- 
fluence  of  Cane  Creek. 

At  confluence  with  ChMooga  River 

Approximately  0.5  mie  upstream  of  Wel- 
come HiN  Roed. 

At  confluence  with  Chappel  Creek 

•669 

•884 

•881 
•881 

•861 

•656 

•682 

•679 

Spring  Branch 

•680 
•658 
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City/lcnvrVcourrty 


Source  of  flooding 


Approximatefy  100  feel  downstream  of 

Central  Avenue. 

At  confluence  with  Chattooga  River 

Approximateiy    1.150  feet   upstream   of 

First  Street 

At  confluence  with  Chattooga  River 

Approximately    50    feet     upstream    of 

AUgood  Street. 

Maps  available  for  inspection  at  the  Trion  Town  Hall.  128  Park  Avenue.  Trion.  Georgia. 

Send  comments  to  The  Honorable  Alan  Ptunkett.  Mayor  of  the  Town  of  Trion.  Trion  Town  HaN.  P.O.  Box  727.  Trion.  Georgia  30753. 


Chappel  Creek 


Trion  Branch 


Locatkm 


«Oepth  in  feet  above 

ground.  *Elevatk)n  In  feet 

(NGVD) 


Existing 


*664 


•661 
•661 

•663 
•663 


Modified 


•663 

•659 
•659 

•661 
•662 


Mnhigan 


Fairbanks  (Towrv 
ship)  Delta  Coun- 
ty- 


Big  Bay  De  Hoc 
Green  Bay 


Approximately  200  feet  west  and  south  of 
the  intersection  of  11   Road  and  11 

None 

•584 

Drive. 
In  the  vkanity  of  Sac  Bay  at  the  southern- 
most tip  of  Garden  Peninsula 

Hone 
None 

•585 
•584 

Entire  shoreline  within  community 

None 

•584 

Lake  Michigan  

Maps  available  for  inspection  at  the  Fairtjanks  Township  Hall.  4314  1 1  Road.  Garden.  Michigan. 

Send  comments  to  Mr.  John  Latulip.  Fairbanks  Township  Supervisor.  4677  LL  Road.  Garden.  Michigan  49829. 


Michigan 


Garden  (Township) 
Delta  County. 


Big  Bay  De  Noc  . 


Entire  shorelir>e  within  community 
Entire  shorelirw  within  commuruty 


Lake  Michigan  

IMaps  available  tor  inspectkm  at  the  Garden  Supervisor's  Otftce,  State  Road.  Garden,  Michigan. 

Send  comments  to  Mr.  Gary  Plant,  Garden  Township  Supenrisor.  P.O.  Box  82.  Garden.  Mnhigan  49835. 


None 
None 


•585 
•584 


Michigan 


Frankenmuth  (City) 
Saginaw  County. 


Cass  River Approximately  0.6  mile  downstream  of  ^607  ^612 

South  Main  Street. 
Approximately    1.1    miles    upstream    of  ^61 2  •614 1 

South  Main  Street 

Maps  available  for  inspectwn  at  the  Frankenmuth  City  Hall.  240  West  Genesee  Street.  Frankenmuth.  Mchigari. 

Send  comments  to  Mr.  Charles  Graham.  Manager  of  the  City  of  Frankenmuth,  Frankenmuth  City  Hall.  240  West  Genesee  Street. 
Frankenmuth.  Michigan  48743.  


New  York 


Yonkers  (City) 
Westchester 
County. 


Saw  MiH  River 


Approximately  1.420  feet  downstream  of 
Ashburton  Avenue. 

Approximately    0.4    mile    upstream    of 
Hearst  Street 


None 

•117 
None 


Crestwood  Lake  

Maps  available  tor  inspectwn  at  the  Engineering  Department,  Room  313.  Yonkers  City  Hall.  Yonkers.  New  York. 

Send  comments  to  The  Honorable  John  D.  Spencer.  Mayor  of  the  City  of  Yonkers.  Yonkers  City  Hall.  Yonkers.  rtew  Yoric  10701 


•95 

•115 
•161 


ftorth  Carolina 


North  Topsail 
Beach  (Town) 
Onstow  County. 


Atlantic  Ocean 


Stump  SoumVlntracoastal 
Waterway. 


Approximately  225  feet  south  of  the  inter- 
sectton  of   14th  Avenue  and  Ocean 
Boutevard  (SR  1583). 
Just  north  of  the  intersectton  of  Gray 
Street  and  North  Carolina  State  Route 
210. 
Approximateiy  0.7  mile  north  of  the  inter- 
section of  Sand  Piper  Drive  and  New 
River  Inlet  Road. 
Approximateiy  0.5  mile  northeast  of  corv 
fluerKe  of  l^ormans  Creek  and  OM 
Souxl  ChanrwI. 

Ii«aps  available  tor  inspectton  at  the  North  Topsail  Beach  Town  HaN.  2008  Loggerhead  Court,  North  Topsail  Beach,  htorth  Carolina 
Send  comments  to  Ms.  Ann  Vause,  Town  of  North  Topsail  Beach  Manager.  2008  Loggerhead  Court.  North  Topsail  Beach,  North  Carolina 
28460. 


•16 


•19 


11 


•11 


•11 


North  Carolina 


Surf  City  (Town) 
Perxler  arxl 
Onstow  Counties. 


Atlantic  Ocean \  Approximateiy  250  feet  south  of  the  inter- 
sectton  of   1^   50  and   Reachwood 
Drive. 
At  intersectton  of  GoUsboro  Avenue  and 
New  River  Drive. 

Topsail  Sound  Approximately  1 .250  feet  northwest  of  the 

intersectton    of    Pender   Avenue   aiKl 
Shore  Drive. 


•16 

•7 
•7 


•19 

•11 
•12 
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State 

City/k>wn/county 

Source  of  flooding 

LocBtion 

#Dopth  in  feet  above 

ground.  'Bevaiton  in  feet 

(NOVO) 

Existing 

ModHled 

•10 

•9 

nfjpruMiiNUMy  1 ,4uu  nmh  injiuiwwh  ui  me 
intersectton  of  NO  50  and  Reachwood 
Drive. 

Maps  available  for  inspectton  at  the  Surf  City  Town  Hall,  P.O.  Box  2475,  Surf  City,  North  Carolina. 

Send  comments  to  The  Honorable  Vance  Kee.  Mayor  of  the  Town  of  Surf  City,  P.O.  Box  2475,  Surf  City,  North  Carolina  28445. 


North  Carolina 


Topsail  Beach 
(Town) 
County. 


Atlantic  Ocean 


Topsail  Sound 


•14 


Approximately  350  feet  soultieaat  of  the 
interaednn  of  Clartc  Averwie  and  NO 
Stale  Route  1554. 

At  intarsedton  of  Humphrey  Avenue  and 
Shore  Drive. 

Approximalely  700  feet  west  of  the  inler- 
sectton  of  Shore  Line  Drive  and  God- 
win Avenue. 

Appraximaleiy  450  feel  northwest  of 
irrtersedion  of  Fietos  Avemje  and 
Shore  Drive. 

Maps  available  for  ir\spectton  at  the  Topsail  Beach  Town  Hal,  820  South  Anderson  Boulevard,  Topsail  Beach,  North  Caroina 
Send  comments  to  Mr.  Eric  Peterson,  Topsail  Beach  Town  Manager,  P.O.  Box  3069,  TopsaU  Beach,  North  Carolina  28445-9631 


•17 


•20 

•13 
•13 

•10 


Ottto 


Clartc  County  (Unin- 
corporalad 
Areas). 


lyiad  River 


AtCONRAlL 


•889 


Approximately  2,100  feet  downstream  of 
SntoerRoad. 

IMaps  available  for  inspectton  at  the  Clartc  County  Buitoing  Department,  25  West  Pleasant  Street.  Springfiekl,  Ohia 
Send  comments  to  Mr.  Roger  Tackett,  Presklent  of  the  Clartc  County  Board  of  Commisstoners,  P.O.  Box  2639,  Springfiekj,  Ohto  45501. 


•888 


•856 


Permsytvania 


HatfieW  (Township) 
Montgomery 
County. 


West  Branch  Neshaminy 
Creek  Tritxitary  No.  2. 


•303 


*302 


Approximateiy  600  feel  upstream  of  cort- 
fluence  with  West  Braixh  Nesfwminy 
Creek. 

Approximalety  600  feel  upstream  of 
Lansdaie  Tributary. 

IMaps  available  for  inspectton  at  the  Hatfiekf  Township  Administratton  Building,  1950  School  Road,  Hatfiekl.  Pennsylvania 
Send  comments  to  IMs.  Jean  R.  Vandegrift.  Presklent  of  the  Township  of  Hatfiekl  Board  of  Commisstoners,  1950  School  Road.  HatfieU, 
Pennsylvania  19440. 


•288 


•288 


Pennsylvania 

Lansdato  (Borough) 

West  Branch  Neshaminy 

Approximately    250    feet    upstream    of 

•298 

•301 

Montgomery 

Creek  Tributary  No.  2 

SchuesRoad. 

County. 

(prevtousiy  Laradale 
Tributary  and 
Neshaminy  Creek 
Branch). 

ApproKiinalely  650  feet  upstream  of  West 

•324 

•318 

^ 

5thSlrBet 

Maps  available  for  inspectton  at  the  Lansdaie  Borough  Buflding,  One  Vine  Street,  Lansdaie,  Pennsylvania 

Send  comments  to  Mr.  Lee  Mangan,  Lansdato  Borough  Manager,  One  Vine  Street.  Lansdato,  Pennsylvania  19446. 


Pice  (Township) 
Bertcs  County. 


Bieber  Creek 


•407 


At  a  point  approximateiy  730  feel  up- 
stream of  Keim  Road. 

At  a  point  approximalaiy  0.27  mite  up- 
stream of  Keim  RoacL 

Maps  availabte  for  inspection  at  the  Pace  Township  Building,  Hi«  Church  Road.  Oley.  Pennsylvania 
Send  comments  to  Mr.  Timothy  P.  Korsak.  Chainnan  of  the  Pice  Township  Board  of  Supervisors.  R.D.  *4,  Box  280.  Boyertowm,  Pennsylvania 
19512 


•398 


Pennsylvania . 


Plains  (Township) 
Luzeme  County. 


MM  wfvOK 


Unnamed  Tributary  to  Mil 
Creek. 


Susquehanna  River 


Conftoertoe  with  Susc|uehanna  FVver 


Approximalely  900  feet  upstream  from 

State  Route  315. 
Confluence  with  Mil  Creek  — 

Approximateiy   1,400  feel  upstream  of 

conlkience  with  Mil  Creek. 

At  downstream  corporate  limits 

Approximateiy  900  feel  upstream  of  the 

upstream  corporate  imils. 


•551 


None 

•550 
•556 


•549 

•604 

•680 

•680 

•549 
•553 


OK^MIA. 
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State 


City/towmAxMinty 


Source  of  fkxxJing 


Location 


tOepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


M^)S  available  for  inspection  at  Plains  Town  Hall  Munidpai  Building,  126  l^orth  Main  Street,  F>tains.  Pennsylvania. 

Send  comments  to  Mr.  Mbefl  Stella,  Chairman  of  the  Township  of  Plains  Board  of  Commissioners.  Luzerne  County,  126  r4orth  Main  Street, 
Plains,  Pennsylvania  18705. 


Penrtsylvania 


Reynoldsville  (Bor- 

oogh). 
Jefferson  County  .. 


SokSerRun 


Approximately    600    feet    upstream 

Worth  StreeL 
At  corporate  limits 


of 


•1,369 
•1,378 


•1,368 
•1,376 


Maps  available  for  inspection  at  the  Reynoldsvitle  Municipal  BuHding.  460  Main  Street,  Reynoldsville,  Pennsylvania. 

Send  comments  to  Mr.  Richard  R.  Reed.  President  of  the  Reynoldsville  Borough  Coundl,  P.O.  Box  67.  Reynoldsville.  Pennsylvania  15851. 


Pennsylvania 


Winslow  (Township) 
Jefferson  County  ... 


Soldier  Run 


Dowrwiroom  corporate  limits 
Upstream  corporate  limits  .... 


•1.378 
None 


•1.376 
•1,482 


Maps  available  for  Inspection  at  the  Winsiow  Township  Municipal  Building,  R.D.  1.  Reynoldsville.  Pennsylvania. 

Send  comments  to  Mr.  Kenneth  J.  Long.  Chainnan  of  the  Township  of  Winsiow  Board  of  Supennsors.  Township  Municipal  Building.  R.D.  1, 
Box  4.  Reynoldsville.  Pennsylvania  15851. 


Wisconsin 


Eau  Claire  (City) 
Chippewa  and 
Eau  Claire  Coun- 
ties. 


Chippewa  River 


Upstream  corporate  limits 
Sherman  Creek 


Eau  Claire  River 


At  Interstate  94 


•774 


•773 


•808  •806 

Confluence  with  Chippewa  River *778  ^6 

Approximately    1.0    mile    upstream    of  ^807  •SOB 

MerK>monie  Street. 

At  the  confluence  with  Chippewa  River  ...  •784  ^782 

Downstream  side  of  Chicago  and  Norttt-  '784  ^783 

western  Railroad  spur. 

Maps  available  for  inspection  at  the  Eau  Claire  CMy  Hai.  Inspection  Service  Office.  203  South  Fanvefl  Street,  Eau  Claire.  Wisconsin. 
Send  comments  to  Mr.  Don  Norrell.  Manager  of  the  City  of  Eau  Claire.  203  South  FaoMell  Street.  Call  Box  5148,  Eau  Claire.  Wisconsin 
54707-5148. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  April  23, 1997. 
Ricfaaitl  W.  Krimm. 
Executive  Associate  Director,  Mitigation 
Directorate. 
(FR  Doc.  97-12370  Filed  S-9-97:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Conaumar  Sarvica 

Food  Diatribution  Program: 
Subatitution  of  Donatad  PouHiy  with 
Commarcial  Poultry 

AGBICY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces- tlie 
Food  and  Consumer  Service's  (PCS) 
intent  to  continue  and  expand  a 
demonstration  project  to  test  program 
changes  designed  to  improve  the  State 
processing  of  donated  chicken  by 
allowing  the  substitution  of  donated 
chicken  supplied  by  the  Department  of 
Agriculture  (the  Department)  with 
commercial  chicken.  The  Department  is 
currenUy  operating  a  demonstration 
project  that  allows  selected  poultry 
processors  to  substitute  commndal 
chicken  for  donated  chicken  in  the  State 
processing  of  donated  chicken.  Only 
bulk  pack  chicken  and  chicken  parts  are 
eligible  for  substitution  under  the 
current  demonstration  project.  Notice  of 
the  project,  which  operates  bom 
February  1, 1996  through  June  30. 1997, 
was  published  in  the  Federal  Kagislar  at 
61  FR  5373  on  February  12, 1996.  Under 
the  demonstration  project.  FCS  invoked 
its  authority  under  7  CFR  250.30(t)  to 
waive  the  current  prohibition  at  7  CFR 
250.30  (f)(l)(I)  against  the  substitution 
of  poultry  items  and  to  establish  the 
criteria  under  which  substitution  will  be 
permitted. 

The  Department  will  continue  to 
operate  the  demonstration  project  from 
July  1, 1997  through  June  30, 1999  and 
will  expand  the  project  to  include  bulk 
pack  turkey  in  addition  to  the  bulk  pack 
chicken  and  chicken  parts.  The 
Department  will  use  the  results  of  the 
demonstration  project  to  further 
examine  whether  allowing  the 
additional  substitution  will  result  in 
increased  processor  participation  and 


provide  a  greater  variety  of  processed 
end  products  to  recipient  agencies  in  a 
more  timely  manner  at  lower  costs. 

DATES:  The  proposals  described  in  this 
Notice  may  be  submitted  to  FCS  through 
June  30, 1998.  Note  that  the 
demonstration  project  runs  until  June 
30, 1999. 

ADDRESSES:  Proposak  shoiUd  be  sent  to 
Ellen  Henigan,  Chief,  Schools  and 
Institutions  Branch,  Food  Distribution 
Division,  Food  and  Consume  Service, 
U.S.  Department  of  Agriculture,  Park 
Office  Center,  Room  501, 3101  Park 
Center  Drive.  Alexandria.  Virginia 
22302-1594. 

FOR  FURTHER  ■rOWHATIOM  CONTACT: 
David  Brothers,  Schools  and  Institutions 
Branch,  at  (703)  305-2644. 

SUPPLEMENTARY  arOHMATlON: 

Execntive  Orderl2866 

This  notice  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Older 
12866. 

Executive  Ordar  12372 

This  program  is  listed  in  the  Catalog 
of  Fedmal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  part 
3015,  subpart  V  and  final  rule-related 
notices  published  at  48  FR  29114,  June 
24. 1983  and  49  FR  22675,  May  31, 
1984). 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  and  is  thus  exempt  from  the 
provisions  of  that  Act  ^ 

Background 

Section  250.30  of  the  current  Food 
Distribution  Program  regulations  (7  CFR 
part  250)  sets  forth  the  terms  and 
conditions  under  which  distributing 
agencies,  subdistributing  agencies,  and 
recipient  agencies  may  enter  into 
contracts  with  commercial  firms  for 
processing  donated  foods  and  prescribes 
the  TniniTniim  requirements  to  be 
included  in  such  contracts.  Section 
250.30(t)  authorizes  FCS  to  waive  any  of 
the  requirements  contained  in  7  CFR 
part  250  for  the  purpose  of  conducting 
demonstration  projects  to  test  program 


changes  designed  to  improve  the  Statp 
processing  of  donated  foods. 

Current  Program  RequiremeBli 

The  State  processing  regulations  at 
S  250.30(f)(lHi)  currentiy  allow  for  the 
substitution  of  certain  specified  donated 
food  items  with  commercial  foods,  with 
the  exertion  of  meat  and  poultry. 
Under  the  current  regulations  at 
§  250.30(g),  when  donated  meat  or 
poidtry  products  are  processed  or  when 
any  commercial  meat  or  poultry 
products  are  incorporated  into  an  end 
product  containing  one  or  more  donated 
foods,  all  of  the  processing  is  required 
to  be  performed  in  plants  under 
continuous  Federal  meat  or  poultry 
inspection  or  continuous  State  meat  at 
poultry  inspection  in  States  certified  to 
have  programs  at  least  equal  to  the 
Federal  inspection  programs.  In 
addition  to  Food  S^sty  Inspection 
Service  (FSIS)  inspection,  aU  donated 
meat  and  poultry  processing  must  be 
performed  under  Agricultural  Marketing 
Service  (AMS)  acceptance  service 
gradiM. 

Traditionally  only  a  few  companies 
have  processed  doiuted  poultry.  Those 
processors  have  stated  thiat  the  policy 
prohibiting  the  substitution  of  donated 
poultry  reduces  the  quantity  of  donated 
poultry  they  are  able  to  accept  and 
process  during  a  given  period.  Poultry 
purchased  by  USDA  for  further 
processing  is  bulk  chill  packed. 
Processors  must  schedule  production 
around  deliveries  of  the  donated  (wultry 
since  it  is  a  highly  perishable  product 
Some  of  the  processon  must  schedtUe 
production  around  deliveries  of  donated 
poultry  for  up  to  30  individual  States. 
Vendors  do  not  always  deliver  donated 
poultry  to  the  processon  as  scheduled, 
causing  delays  in  production  of  end 
products.  These  delays  may  be 
alleviated  if  the  processors  can 
substitute  their  commocial  poultry  for 
donated  poultry. 

Demonstration  Project 

From  July  1, 1997  to  June  30, 1999, 
the  Department  will  continue  to  operate 
a  demonstration  project  under  which  it 
will  pwmit  approved  processon  to 
substitute  commercial  poultry  for 
donated  poultry  in  the  State  processing 
of  donated  poultry.  In  addition,  it 
intends  to  expand  the  project  to  include 
bulk  pack  tuAey.  Processon  may 
submit  proposals  and  be  approved  to 
participate  in  the  demonstration  project 
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during  this  time.  FCS  is  invoking  its 
authority  under  7  CFR  250.30(t)  to 
waive  the  current  prohibition  in  7  CFR 
250.30(n(l)(i)  against  the  substitution  of 
poultry  for  purposes  of  this 
demonstration  project. 

The  demonstration  project  will  be 
limited  to  bulk  pack  chicken,  chicken 
parts,  and  bulk  pack  tiukey  because  the 
processing  of  such  items  can  be  readily 
evaluated.  There  are  a  number  of 
reasons  why  poultry  is  preferable  to 
meat  for  purposes  of  this  demonstration 
project.  The  definition  of  substitution  in 
§  250.3  requires  the  replacement  of 
commercial  product  for  donated  food  to 
be  of  the  same  generic  identity  and 
equal  or  better  quality.  With  bulk  pack 
chicken,  chicken  parts,  and  biilk  pack 
turkey  these  requirements  can  be  met 
easily  and^uickly,  but  requirements  for 
the  substitution  of  meat  would  be  more 
complicated.  For  example,  the  USDA 
specification  for  donated  ground  beef 
(»lls  for  quality  assurance  provisions 
and  certification  requirements 
including:  (1)  Checking  fresh  chilled 
beef  for  condition  prior  to  grinding;  (2) 
implementing  a  sampling  program  to 
determine  if  physchrotropic  plate  count 
levels  exceed  100,000  bacteria  per  gram; 
(3)  assuring  removal  of  bone  and 
trimming  defscts;  (4)  complying  with 
time  and  temperature  requirements 
during  processing  and  storing;  and  (5) 
complying  with  fot  content 
requirements.  These  requirements 
cannot  be  duplicated  by  many 
processors.  Additionally,  donated 
ground  beef  is  delivered  frozen. 
Therefore,  unlike  bulk  chilled  poultry, 
immediate  processing  is  not  crucial. 
Bulk  pack  turkey  has  been  added  to  the 
original  demonstration  project  that 
allowed  for  the  substitution  of  bulk  pack 
chicken  and  bulk  pack  chicken  parts 
because  USDA  graders  can  easily 
determine  if  commercial  turkey  meets  or 
exceeds  the  specifications  for  donated 
turkey. 

FCS  is  inviting  interested  poultry 
processors  to  submit  written  proposals 
to  participate  in  the  demonstration 
project  "Hie  foUovdng  basic 
requirements  will  apply  to  the 
demonstration  project: 

•  As  with  the  processing  of  donated 
poultry  into  end  products.  AMS  graden 
must  monitor  the  processing  of  any 
substituted  commercial  poultry  to 
ensure  program  integrity  is  maintained. 

•  Only  bulk  pack  chicken,  chicken 
parts,  and  bulk  pack  turkey  delivered  by 
USDA  vendors  to  the  processor  will  be 
eligible  for  substitution.  No  backhauled 
product  will  be  eligible.  (Backhaiiled 
product  is  typically  cut-up  frozen 
poultry  parts  delivered  to  schools  which 


may  be  turned  over  to  processors  for 
further  processing  at  a  later  time.) 

•  Commercial  poultry  substituted  for 
donated  poultry  must  be  certified  by  an 
AMS  grader  as  compljring  with  all 
product  specifications  for  the  donated 
poultry. 

•  Substitution  of  commercial  poultry 
may  occur  in  advance  of  the  actual 
receipt  of  the  donated  poidtry  by  the 
processor.  However,  no  substitution 
may  occur  before  the  product  is 
purchased  by  USDA  and  the  contract  is 
awarded.  Lead  time  between  the 
purchase  and  delivery  of  donated 
poultry  may  be  up  to  five  weeks.  Any 
variation  between  the  amount  of 
commercial  poultry  substituted  and  the 
amount  of  donated  poultry  received  by 
the  processor  will  be  adjusted  according 
to  guidelines  furnished  by  USDA. 

•  Any  donated  poultry  not  used  in 
end  products  becauise  of  substitution 
must  only  be  used  by  the  processor  at 
one  of  its  facilities  in  other  commercial 
processed  products  and  cannot  be  sold 
as  an  intact  unit.  However,  in  lieu  of 
processing  the  donated  poultry,  the 
processor  may  use  the  product  to  fulfill 
other  contracts  with  USDA  provided  all 
terms  of  the  other  contract  are  met. 

•  The  only  regulatory  provision  or 
State  processing  contract  term  afCacted 
by  the  demonstration  project  is  the 
prohibition  on  substitution  of  poultry 
(§  250.30(Q(l)(i)  of  the  regulations).  All 
other  regulatory  and  contract 
requirements  remain  unchanged  and 
must  still  be  met  by  processors 
participating  in  the  demonstration 
project 

llie  demonstration  project  will  enable 
FCS  to  evaluate  whether  to  amend 
program  regulations  to  provide  for  the 
substitution  of  donated  poultry  with 
commercial  poultry  in  the  State 
processing  program.  Particular  attention 
will  be  paid  to  whether  such  an 
amendment  of  the  regulations  wotild 
probably  increase  the  number  of 
processors  participating,  and  whether  it 
would  probably  increase  the  quantity  of 
donated  poultry  that  each  processor 
accepts  for  processing.  Further,  FCS  will 
attempt  to  determine  whether  the 
expected  increase  in  competition  and 
the  expected  increase  in  the  quantity  of 
donated  poultry  accepted  for  processing 
enables  processors  to  function  more 
efficiently,  producing  a  greater  variety 
of  processed  poultry  end  products  in  a 
more  timely  manner  at  lower  costs. 

FCS  has  determined  that  the  current 
demonstration  project  did  not  allow 
sufficient  time  for  the  poultry  industry 
to  consider  the  ranufications  and 
possible  benefits  of  the  demonstration. 
The  initial,  but  limited,  data  gathoed 
from  recipient  agencies.  AMS  graders. 


and  AMS  procurement  has  been 
positive.  USDA  is  convinced  that  given 
additional  time,  more  chicken 
processors  will  decide  to  participate. 
Processors  in  the  turkey  industry,  who 
are  subject  to  the  same  inspection 
standards  as  the  chicken  industry,  have 
expressed  a  strong  desire  to  enter  the 
demonstration.  The  limited 
participation  in  the  demonstration,  to 
date,  has  not  provided  FCS  with 
sufficient  data  to  make  an  informed 
decision  regarding  benefits  that  might 
accrue  to  State  processing  programs 
should  the  terms  of  the  demonstration 
be  made  permanent.  Interested 
processors  should  submit  a  written 
proposal  to  FCS  outlining  how  they 
plan  to  carry  out  the  substitution  while 
complying  with  the  above  conditions. 
Processors  who  are  ciirrenUy 
participating  in  the  demonstration 
should  apply  to  continue  in  the 
demonstration.  The  proposal  must 
contain  (1)  a  step-by-step  description  of 
how  production  will  be  monitored  (2)  a 
complete  description  of  the  records  that 
will  be  maintained  for  (a)  the 
conmiercial  poultry  substituted  for  the 
donated  poultry  (b)  the  disposition  of 
the  donated  poultry  delivered.  All 
proposals  will  be  reviewed  by 
representatives  of  the  Food  Distribution 
Division  of  FCS  and  by  representatives 
of  AMS  Poultry  Division's  Grading 
Branch.  Companies  approved  CDr 
participation  in  the  demonstration 
project  will  be  required  to  enter  into  an 
agreement  with  FCS  and  AMS  which 
authorizes  the  processor  to  substitute 
commercial  bulk  pack  chicken,  chicken 
parts,  and  bulk  pack  turkey  in  fiilfiUing 
any  current  or  future  State  processing 
contracts  during  the  demonstration 
project  period.  Participation  in  the 
demonstration  project  will  not  ensure 
the  processor  will  receive  any  State 
processing  contracts. 

Dated:  May  5. 1997. 
Gaor^  A.  Brusyt 

Associate  Admiiu^mtor.  Food  and  Consumer 
Service. 

(PR  Doc.  97-12277  Filed  5-9-97;  8:45  am] 
COOCS410-«-U 


DEPARTMENT  OF  AGRICULTURE 

Forwt  B<nrtc< 

Ktamatti  Provincial  Advisory 
ComminM  (PAC);  MMUng 

AQBICY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on  May 
29  and  May  30. 1997  at  the  Six  Riven 


National  Forest  Conference  Room,  1330 
Broadway,  Eureka,  California.  On  May 
29,  the  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  5:00  p.m.  The  meeting 
will  reconvene  at  8:00  a.m.  on  May  30 
and  adjourn  at  3:00  p.m.  Agenda  items 
to-be  covered  include:  (1)  Klamath 
Province  storm  damage  overview;  (2) 
Aquatic  Conservation  Strategy, 
discussing  its  role  in  the  Northwest 
Forest  Plan;  (3)  a  Forest  approach  to 
economic  monitoring;  (4)  Subcommittee 
Reports;  and  (5)  public  comment 
periods.  All  PAC  meetings  are  open  to 
the  public.  Interested  citizens  are 
encoiuaged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Hendryx,  USDA,  Klamath 
National  Forest  at  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  916- 
842-6131,  (FTS)  700-467-1309. 

Dated:  May  6, 1997. 
BaiiMua  Holder, 

Forest  Supervisor. 

(FR  Doc.  97-12336  Filed  5-9-97;  8:45  am) 

BauNQ  oooE  a*n-ii-m 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwost  Oregon  Provincisl 
Intsrsgency  Executive  Commtttes 
(PIEC).  Advisory  Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Soutiiwest  Oregon  PEEC 
Advisory  Committee  will  meet  on  May 
28, 1997  at  the  Oregon  Department  of 
Fish  and  Wildlife  Office  at  4192  North 
Umpqua  Highway,  Roseburg,  Oregon. 
The  meeting  will  begin  at  9:00  ajn.  and 
continue  until  4:30  p.m. 

Agenda  items  to  be  covered  include: 
(1)  Update  on  coarse  woody  material 
standeurd;  (2)  Update  on  COHO  listing: 
(3)  Update  on  Rogue  and  Umpqua  Basin 
Assessments;  (4)  Forest  Service  and 
Bureau  of  Land  Management  local 
issues;  (5)  Interagency  Executive 
Committee  issues  and  end  results,  and 
(6)  Public  comments.  All  Province 
Advisory  committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  MRMIMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chud:  Anderson,  Province  Advisory 
Committee  staff.  USDA.  Forest  Service. 
Rogue  River  National  Forest.  333  W.  8th 
Street.  Medfbrd.  Oregon  97501,  phone 
541-858-2322. 


Dated:  April  29, 1997. 
James  T.  Giaden, 

Acting  Forest  Supervisor,  Designated  Federal 
Official. 
(FR  Doc.  97-12407  Filed  5-9-97;  8^15  am) 

BILUNG  CODE  3410-1V-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Water  Rights  Tasit  Fores  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY;  The  Forest  Smvice  announces 
meetings  of  the  Water  Rights  Task  Force 
established  on  August  20, 1996,  in 
accordance  with  the  provisions  of  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  as  amended.  The 
chairman  has  scheduled  the  10th,  11th. 
and  12th  meetings  of  the  Task  Force  in 
Denver.CO,  on  June  9-10,  July  17-18, 
and  August  4-5, 1997,  respectively. 
DATES:  The  meetings  wall  be  held  June 
9  fitmi  9:30  a.m.  to  5:30  p.m.;  Jime  10 
from  8:30  a.m.  to  2:T)0  pan.;  July  17  frt>m 
8:30  a.m.  to  5:30  p.m.;  July  18  from  8:30 
a.m.  to  noon;  August  4  from  9:30  a.m. 
to  5:30;  and  August  5  from  8:30  a.m.  to 
5:30  p.m. 

ADDRESSES:  All  three  meetings  will  be 
held  in  Conference  Room  D  of  the 
Presidents  Qub,  Continental  Airlines,  in 
Concourse  A  of  Denver  International 
Airport  terminal. 

Send  written  comments  to  Eleanor 
Towns,  FACA  Liaison,  Water  Rights 
Task  Force,  c/o  USDA  Forest  Service, 
MAIL5TOP  1124,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 
Telephone  (202)  205-1248;  Fax:  (202) 
205-1604. 

FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Glasser,  Watershed  &  Air 
Managmnoit  Sta£f,  Telephone:  (202) 
205-1172;  Fax:  (202)  205-1096. 
SUPPLBHeNTARY  INFORMATION:  The  Water 
Rights  Task  Force  is  comprised  of  seven 
members  appointed  by  Congress  end  the 
Secretary  of  Agriculture  to  study  and 
make  recommendations  on  issues 
pertaining  to  water  rights.  All  meetings 
are  open  to  the  public.  However,  time 
far  the  public  to  address  the  Task  Force 
must  be  arranged  prior  to  the  meetings 
by  contacting  either  the  Chairman,  Wb. 
Bennett  W.  Raley,  c/o  Trout  &  Raley. . 
P.C,  1775  Sherman  Street.  Smte  1300. 
Denver,  CO  80203,  phone  (303)  861- 
1963,  extension  125.  or  Ms.  Towns  at 
the  address  and  phone  number  under 
ADDRESSES.  Meeting  discussion  is 
limited  to  the  Task  Force  members  and 
Forest  Service  personnel.  Persons  who 
wish  to  bring  water  rights  matters  to  the 


attention  of  the  Task  Force  may  file 
written  statements  with  the  Forest 
Service  liaison  at  the  address  listed 
earlier  in  this  notice,  either  before  or 
after  each  meeting. 

Dated:  May  2, 1997. 
ValdisE.  Mezainis, 

Acting  Chief. 

[FR  Doc.  97-12278  Filed  5-9-97;  8:45  am] 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

The  Director's  Advisory  Committss; 
Notics  of  Closed  Meetings 

May  7. 1997. 

In  accordance  with  the  Federal 
advisory  Committee  Act,  as  amended  5 
U.S.C.  App.  (1988),  the  U.S.  Arms 
Control  and  Disarmament  Agency 
aimouncesthe  following  Presidential 
Committee  meetings; 

Name:  The  Director's  Advisory  Committee 
(DirAC). 

Dates:  May  27  and  May  28. 1997. 

Time:  8:30  a.m. 

Piace:  State  Department  Building,  320  21st 
Street.  N.W..  Room  4930.  Washington.  D.C 

Type  of  Meetings:  Closed. 

Contact:  Robert  Sherman,  Executive 
Director.  IXiector's  Advisory  Committee. 
Room  5844.  Wasliington.  D.C  20451,  (202) 
647-4622. 

Purpose  of  Advisory  Committee:  To  advise 
the  President,  the  Secretary  of  state,  and  the 
Director  of  the  U.S.  Anns  Control  and 
Disaimament  Agency  respecting  scientific, 
technical,  and  policy  matters  affacting  aims 
control,  nonproliferation.  and  disarmament 

Purpose  of  the  Meetings:  The  Committee 
will  review  specific  aims  control, 
nonprolifeiatian.  and  verification  iscuee. 
Mei^iers  will  be  briefed  on  current  U.S. 
policy  and  issues  r^ardiag  negotiatiana  such 
as  the  ComprelMnsive  Test  Ban  Tcaaty  and 
the  CooveDtional  Weapons  Convention. 
Memban  will  alto  be  briefed  on  itsaes 
regarding  the  Chemical  and  Biological 
Weapons  Conventions.  Memben  will 
exchange  infoimation  and  concepts  mth  key 
ACDA  peisoanei.  Both  of  the -meetings  will 
be  held  in  Executive  Session. 

Aaoson  for  Qosing:  The  DirAC  maeiberi 
wiU  be  reviewing  and  disciissing  matters 
spadfieally  authorized  by  Exeootive  Order 
12956  to  be  kapt  secret  in  the  mterast  of 
natimal  defianae  or  fareign  policy. 

Authority  to  Close  Meetings:  The  closing  of 
the  meetings  is  in  accordance  with  a 
detennination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disaimament  Agency 
dated  May  7, 1997  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Federal 
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Advisory  Committee  Act  as  amended  (5 
U.S.C.  App.). 
Cathleen  Lawrmce, 

Director  of  Administration. 

Detennination  to  Close  Meetings  of  the 
Director's  Advisory  Committee 

The  Director's  Advisory  Committee 
(DirAC)  will  hold  meetings  in  Washington. 
D.C.,  on  May  27  and  28,  1997. 

The  entire  agenda  of  these  meetings  will  be 
devoted  to  specific  national  security  policy 
and  arms  control  issues.  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  it  has  been 
determined  that  discussions  during  the 
meetings  will  necessarily  involve 
consideration  of  matters  recognized  as  not 
subject  to  public  disclosure  under  5  U.S.C. 
552b(c)(l).  Materials  to  be  discussed  at  the 
meetings  have  been  properly  classified  and 
are  specifically  authorized  under  criteria 
established  by  Executive  Order  12958  to  be 
kept  secret  in  the  interests  of  national 
defense  and  foreign  policy. 

Therefore,  in  accordance  with  section  10(d) 
of  the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  I  have  determined 
that,  because  of  the  need  to  protect  the 
confidentiality  of  such  national  security 
matters,  the  meetings  should  be  closed  to  the 
public. 

John  D.  Holum, 
Director. 

[FR  Doc.  97-12420  Filed  5-7-97;  3:51  pm] 
MUMOCOOE  «a20-32-M 


DEPARTMENT  OF  COMMERCE 

BurMMJ  of  Export  Administration 

Action  Affecting  Export  Privilegos; 
Aluru  J.  Prasad;  Order  Denying 
Psrmission  To  Apply  for  or  Use  Export 


Od  December  9,  1996,  following  a 
plea  of  no  contest.  Aluru  J.  Prasad 
(Prasad)  was  convicted  in  the  United 
States  District  Court  for  the  District  of 
Massachusetts  of  violating  Section 
793(b)  of  the  Espionage  Act  (18  U.S.C.  A. 
792-799  (1976  &  Supp.  1997)).  Prasad 
was  Convicted  of  knowingly  and 
willfully  attempting  to  obtain  classified 
information  connected  with  the  national 
defionse  of  the  United  States  for  the  * 
Union  of  Soviet  Socialist  Republics. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C. A.  app.  §§  2401-2420  (1991  & 
Supp.  1997))  (the  Act.'  provides  that,  at 
the  discretion  of  the  Secretary  of 


<  The  Act  axpired  on  August  20, 1994.  Executive 
Order  12924  (3  C.F.R..  1994  Comp  917  (199S)). 
extended  by  Presidential  Notices  of  August  15. 199S 
(3  CF  R..  1995  Comp  501  (1996))  and  August  14. 
1996  (61  FR  42527.  August  15.  1996).  continued  the 
Export  Administration  Regulations  in  eRect  under 
the  Intematiooal  Emergency  Economic  Powers  Act 
(SO  U.S.CA  §$  1701-1706  (1991  li  Supp.  1997)). 


Commerce, 2  no  person  convicted  of 
violating  the  Espionage  Act,  or  certain 
other  provisions  of  the  United  States 
Code,  shall  be  eligible  to  apply  for  or 
use  any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (61  FR 
12734-13041,  March  25,  1996,  to  be 
codified  at  15  C.F.R.  Parts  730-774)  (the 
Regulations),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In  * 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  ef  conviction  may  be 
revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  Espionage 
Act,  the  Director,  Office  of  Exporter 
Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Prasad's 
conviction  for  violating  the  Espionage 
Act,  and  following  consultations  with 
the  Acting  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Prasad  permission  to  apply  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  [)eriod  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  December  9,  2006. 
I.  have  also  decided  to  revoke  all 
licenses  pursuant  to  the  Act  in  which 
Prasad  had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby  ordered; 

L  Until  December  9,  2006,  Aluru  J. 
Prasad,  Road  *10,  Benjara  Hills, 
Hyderabad,  India,  may  not,  directly  or 
indirectly,  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  firom 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 


2  Punuant  to  appropriate  delegations  of  authority, 
the  Director.  Office  of  Exporter  Service*,  in 
consultation  with  the  Director,  Office  of  Export 
Enforcement,  exercise*  the  authority  granted  to  the 
Secretary  by  Section  11(h)  of  the  Act. 


B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  firom  any 
transaction  involving  any  item  exported 
or  to  be  exported  firom  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ovmership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  firom  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  firom  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  firom  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regidations  that  has  been 
or  will  be  exported  &x>m  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

m.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations',  any  person,  firm, 
corporation,  or  business  organization 
related  to  Prasad  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 


rv.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  eHiect  imtil 
December  9,  2006. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Prasad. 

This  Order  shall  be  published  in  the 
Federal  Register. 

Dated:  April  30, 1997. 
Eileen  M.  Albaone, 

Director,  Office  (rf  Exporter  Services. 

(FR  Doc.  97-12322  Filed  5-9-97;  8:45  am] 

BIUJNQ  COOC  3610-OT-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-688-835] 

OH  Country  TutNilar  Goods  From 
Japan;  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  and 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  oil  coimtry 
tubular  goods  from  Japan.  This  review 
was  initiated  in  response  to  requests  by 
importers,  Helmerich  &  Payne,  Inc. 
(H&P)  and  Caprock  Pipe  and  Supply 
(CaprcKk),  for  a  review  of  NKK 
Corporation  of  Japan  (NKK)  and  HEBRA 
AS  (HEBRA),  respectively.  Although  we 
initiated  a  review  of  both  NKK  and 
HEBRA,  we  are  rescinding  the  review 
with  respect  to  HEBRA  because  Caprock 
timely  withdrew  its  request  for  review. 
This  review  covers  one  producer/ 
exporter  and  entries  of  drill  pipe  during 
the  period  August  11, 1995  through  July 
31, 1996,  and  entries  of  oil  country 
tubular  goods  (OCTG)  other  than  drill 
pipe  during  the  period  February  2, 1995 
through  Jidy  31, 1996. 

Because  NKK  did  not  submit  a 
complete  response  to  our  questionnaire, 
we  have  preliminarily  determined  that 
facts  available  will  be  used.  Interested 
parties  who  submit  comments  are 
requested  to  submit  with  each  comment 
a  statement  of  the  issue  and  a  brief 
summary  of  the  comment 


EFFECTIVE  DATE:  May  12, 1997.     - 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian  or  John  Kugelman, 
AD/CVD  Enforcement  Group  III— Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone  (202) 482-1395  or 
482-0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  die  Tariff  Act  of  1930  (the  Act),  by  the 
Uruguay  Roimd  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  intermim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

The  merchandise  covered  by  this 
order  is  oil  coimtry  tubular  goods 
(OCTG),  hollow  steel  products  of 
circular  cross-section,  including  only  oil 
well  casing,  tubing  and  drill  pipe,  of 
iron  (other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  order  are  currentiy 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers:  7304.29.10.10. 
7304.29.10.20,  7304.29.10.30, 
7304.29.10.40,  7304.29.10.50. 
7304.29.10.60,  7304.29.10.80, 
7304.29.20.10,  7304.29.20.20, 
7304.29.20.30,  7304.29.20.40. 
7304.29.20.50,  7304.29.20.60, 
7304.29.20.80.  7304.29.30.10, 
7304.29.30.20.  7304.29.30.30. 
7304.29.30.40,  7304.29.30.50. 
7304.29.30.60,  7304.29.30.80. 
7304.29.40.10.  7304.29.40.20. 
7304.29.40.30,  7304.29.40.40. 
7304.29.40.50,  7304.29.40.60. 
7304.29.40.80.  7304.29.50.15. 
7304.29.50.30,  7304.29.50.45. 
7304.29.50.60,  7304.29.50.75. 
7304.29.60.15,  7304.29.60.30. 
7304.29.60.45.  7304.29.60.60. 
7304.29.60.75,  7304.21.30.00. 
7304.21.60.30,  7304.21.60.45. 
7304.21.60.60.  7305.20.20.00. 
7305.20.40.00.  7305.20.60.00. 


7305.20.80.00,  7306.20.10.30, 
7306.20.10.90,  7306.20.20.00, 
7306.20.30.00,  7306.20.40.00, 
7306.20.60.10,  7306.20.60.50, 
7306.20.80.10,  and  7306.20.80.50. 

Please  note  that  many  of  these  HTS 
nuimbers  have  changed  since  the  less- 
than-fair  value  (LTFV)  investigation. 
Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  erf  this 
proceeding  is  di^ositive. 

Backgronnd 

In  its  final  determination  of  sales  at 
LTFV  on  OCTG  from  Japan,  60  FR 
33560  (Jime  28, 1995),  the  Department 
determined  that  the  two  respondents, 
Nippon  Steel  Corp.  and  Sumitomo 
Metal  Industries,  Ltd.,  refused  to 
cooperate  by  failing  to  respond  to  the 
Department's  questionnaire.  Therefore, 
in  accordance  with  §  776(b)  of  the  Act 
and  its  standard  practice,  the 
Department  assigned  the  highest  margin 
in  the  petition,  44.20  percent,  to  both 
respondents,  and  assigned  the  same  rate 
to  all  others. 

On  August  2, 1995,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (FTC) 
notified  the  Department  of  its  final 
determination  in  this  investigation.  In 
its  determination  the  ITC  found  two  like 
products,  (1)  drill  pipe,  and  (2)  OCTG 
other  than  drill  pipe  (i.e.,  casing  and 
tubing).  The  ITC  determined  that 
imports  of  drill  pipe  frt>m  Japan 
threatened  material  injury  to  a  U.S. 
industry.  However,  the  ITC  did  not 
determine  that,  but  for  the  suspension  of 
liquidation  of  entries  of  drill  pipe  from 
Japan,  the  domestic  industry  would 
have  been  materially  injured,  purstiant 
to  section  735(b)(4)(B)  of  the  Act 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Ride"  provision  of 
section  736(b)(2)  of  the  Act  applies. 
Therefore,  all  unliquidated  entries  of 
drill  pipe  from  Japan,  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  on 
which  the  ITC  published  its  notice  of 
final  determination  of  threat  of  material 
injury  in  the  Federal  Register,  are  liable 
for  the  assessment  of  antidumping 
duties. 

On  August  11, 1995,  we  published  an 
antidumping  duty  order  on  the  subject 
merchandise  (60  FR  41058).  Pursuant  to 
section  736(b)(2)  of  the  Act,  the 
Department  directed  the  U.S.  Ctistoms 
Service  to  terminate  the  suspension  of 
liquidation  for  entries  of  drill  pipe 
imported  from  Japan  and  entered,  or 
withdrawn  from  warehouse,  for 
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consumption,  before  August  10,  1995, 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register, 
and  to  release  any  bond  or  other 
security,  and  to  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption.  before  that  date.  The 
Department  also  directed  the  U.S. 
Customs  Service  to  suspend  liquidation 
for  drill  pipe  from  }apan  with  respect  to 
shipments  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
August  10.  1995.  Regarding  OCTG  other 
than  drill  pipe,  because  the  ITC 
determined  that  imports  of  such 
merchandise  were  materially  injuring  a 
U.S.  industry,  in  accordance  with 
section  736(a)  of  the  Act.  the 
Department  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  such  shipments  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  2, 

1995,  the  date  on  which  the  Department 
published  its  LTFV  preliminary 
determination  notice  in  the  Federal 
Register  (60  PR  6506).  The  Department 
also  directed  the  U.S.  Customs  Service 
to  require  for  all  entries  of  OCTG  from 
Japan  ^ling  under  the  scope  of  the 
Older,  effective  August  11, 1995.  a  cash 
deposit  equal  to  the  margin  rate 
determined  in  the  investigation. 

On  August  12, 1996,  we  published  a 
notice  of  opportimity  to  request  an 
administrative  review  (61  FR  41768). 
covering  the  period  February  2. 1995 
throu^  July  31, 1996  for  OCTG  other 
than  drill  pipe,  and  the  period  August 
11. 1995  through  July  31. 1996  for  drill 
pipe.  On  August  28. 1996.  H&P.  an 
imfMjrter  of  d^ll  pipe,  requested  an 
administrative  review  of  sales  of  subject 
merchandise  produced  by  NXK  and 
imported,  or  withdrawn  from  a  foreign 
trade  zone,  by  H&P  during  the  review 
period  for  drill  pipe  (August  11, 1995, 
through  July  31. 1996).  On  August  29, 

1996,  Caprock,  an  importer  of  used 
OCTG,  requested  an  administrative 
review  of  OCTG  produced  by  all 
Japanese  manufacturers.  On  September 
4, 1996,  Caprock  clarified  that  die 
company  to  be  reviewed  was  actually 
HEBRA  (which  Caprock  identified  as  a 
Norwegian  export  company),  rather  than 
all  Japanese  manufactiirers. 

The  Department  published  a  notice  of 
initiation  of  an  administrative  review 
covering  HEBRA  and  NKK  on 
September  17, 1996  (61  FR  48882). 

On  September  19. 1996.  we  sent  a 
questionnaire  to  NKK  and  HEBRA.  On 
November  14, 1996,  HEBRA  submitted 
a  letter  stating  that  it  would  not  submit 


a  response  to  the  Department's 
questioimaire,  and  Caprock  submitted  a 
letter  withdrawing  its  request  for  a 
review.  * 

Use  of  Facts  Otherwise  Available 

NKK  indicated  that  it  did  not  sell  or 
ship  subject  merchandise  to  the  United 
States  during  the  period  of  review 
(FOR).  Information  on  the  record  of  this 
review,  however,  indicates  that  there 
were  entries  during  the  FOR  of  subject 
merchandise  produced  by  NKK. 
Piirsuant  to  §  751(a)(2)  of  the  Act,  these 
entries  are  subject  to  review,  regardless 
of  NKK's  assertions  regarding  sale  and 
shipment  dates.  NKK  twice  failed  to 
answer  the  questions  in  the 
Department's  questionnaire,  so  the 
Department  must  base  the  margin  upon 
facts  available. 

Where  the  Department  must  base  the 
entire  dimiping  margin  for  a  respondent 
in  an  administrative  review  on  facts 
otherwise  available  because  that 
respondent  failed  to  cooperate,  section 
776(b)  of  the  Act  authorizes  the  use  of 
an  inference  adverse  to  the  interests  of 
that  respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  bom  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  (SeeH.R.  Doc.  316,  Vol.  1,  IGSd 
Cong.,  2d  sess.  870  (1994).) 

Consistent  with  Section  776(b)  of  the 
Act,  we  have  assigned  to  NKK  a  rate 
equal  to  the  highest  rate  for  any 
company  for  the  same  class  or  kind  of 
merchandise  bom  the  same  country 
from  this  or  any  prior  segment  of  the 
proceeding,  or  from  the  petition.  In  this 
instance,  we  have  used  the  highest  rate 
in  the  petition,  the  rate  adopted  by  the 
Department  in  the  investigation 
underlying  this  order. 

In  accordance  with  section  776(c)  of 
the  Act,  to  corroborate  secondary 
information  the  Department  will,  to  the 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  to  be  used — in  this  case,  the 
highest  rate  from  the  petition.  That  rate 
was  based  upon  the  difference  between 
U.S.  price  of  a  representative  OCTG 
product  sold  by  one  Japanese  company 


and  constructed  value  for  that  product. 
Our  review  of  the  information  in  the 
original  petition  pertaining  to  the  price 
of  the  product  and  to  the  major  inputs 
(e.g..  iron  ore,  coke,  scrap)  and 
processes  (ironmaking,  steelmaking,  and 
bloom  and  pipe  production)  used  for  the 
production  of  the  final  merchandise  did 
not  indicate  that  the  analysis  of  the 
OCTG  market  in  the  petition  is  no 
longer  appropriate  to  use  as  a  basis  for 
facts  available.  Fiuthermore,  nothing  on 
the  record  of  this  review  supports  a 
determination  that  the  highest  margin 
rate  from  the  petition  in  dte  underlying 
investigation  does  not  represent  reliable 
and  relevant  information  for  purposes  of 
adverse  facts  available.  Therefore,  in 
this  proceeding,  the  highest  margin  from 
the  petition  is  the  most  appropriate 
information  on  which  to  base  a  margin 
for  this  uncooperative  respondent 

Preliminary  Results  of  the  Review 

As  a  result  of  the  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufadurer/producer/exporter 

Weighted- 
average 

margin  per- 
centage 

NKK 

44.20 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Cash  Deposit 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  OCTG  bom 
Japan  entered,  or  withdrawn  bom 
warehouse,  for  consumption,  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act 
and  19  CFR  353.22:  (1)  the  cash  deposit 


rate  for  NKK  will  be  the  rate  established 
in  the  final  results  of  this  administzative 
review;  (2)  for  previously  reviewed  or 
investigated  oompanies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  puUished  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  44.20  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigatian.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  die  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
r«ninder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liqmdation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occuned  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  acandance  with  section 
751(aHl)  of  the  Act  (19  U.S.C 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  May  5. 1997. 
KabartS.LaKaHa. 
Acting  AMSistant  Secntatyfor  Import 
Admiidatatkm. 

(FR  Do&  97-12388  Filed  S-9-97;  8:45  anU 
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DEPARTMENT  OF  COMMERCE 


(A-421-7IM1 

I  Shaatand  9B1p  Froafi  Tha 


Anttdumping  Duty  Admbilatrallva 


Import  Administratiaii. 
International  Trade  Administration. 
D^iartment  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 


review. 


(theDepaitmentJisconductiiigan  . 
administrative  review  of  the 
antidumping  duty  order  on  brass  dieet 
and  strip  from  the  Netherlands  (A-421- 
701).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  pwiod  August  1.^  1995  through  July 
31. 1996.  We  preliminarily  determine 
that  sales  of  brass  sheet  and  strip  (BSS) 
from  the  Netherlands  have  not  been 
made  below  the  normal  value  (NV).  If 
these  preliminary  results  are  ado}ited  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  with  respect  to  the  entries  of 
OBV.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  the  argument 
(1)  A  statement  of  the  issues;  and  (2)  a 
brief  summary  of  the  argument 

EFFECTIVE  DATE:  May  12. 1997. 

FOR  FURTHER  MFOfMATION  contact: 
Karla  Whalen  or  Lisette  Lach.  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  &oup  m.  Import 
Administration,  International  Trade 
Administntion,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20230; 
telephone:  (202)  482-0408  or  (202)  482- 
6412.  respectively. 


FARY  arDnMATION. 
Applicable  Statute  and  Resulations: 
Unless  otherwise  indicatad.  all  citations 
to  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act),  tee  to  the  provisions 
effective,  January  1, 1995,  the  effiective 
date  of  the  unendments  made  to  the 
Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
u^ess  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  r^ulations.  as  amended  by 
the  interim  r^ulationa  publislnd  in  the 
Faderal  lagiitBr  on  May  11. 1995  (60 
FR  25130). 


r:  In  response  to  a  request  by 
respondent  Outokumpu  Copper  Strip 
B.V.  (OBV)  and  its  United  States  affili^e 
Outokumpu  Copper  (USA).  Inc. 
(OCUSA).  the  Department  of  Commerce 


On  August  12. 1088.  the  Depaitmoit 
published  in  the  Faderal  Sasbtar  the 
antidumping  duty  order  on  BSS  from 
die  Nedieriands  (53  FR  30455).  On 
August  12. 1906.  the  Department 
published  the  notice  of  "Opportunity  to 
Request  Administrative  Review"  for  the 
period  August  1. 1905  through  July  31, 
1996  on  BSS  from  die  Netherlands  (61 
FR  41768).  In  accordance  with  lOCFR 
353.22  (aXD.  OBV  requested  that  we 
conduct  a  review  of  its  sales.  On 
Septambw  17, 1996,  we  published  in 
the  Fiaderal  Begiitar  a  notice  of  . 
initiation  of  this  antidumping 
administrative  review  (61  FR  48882). 


Verification 

From  February.  24  through  February 
28, 1997,  in  accordance  with  section 
782(i)  of  the  Act,  we  verified 
information  provided  by  OBV  using 
standard  verification  procedures 
including  on-site  inspection  of  the 
manufacturer's  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information.  Our  verification  reerdts  are 
outlined  in  the  verification  report,  the 
public  version  of  which  is  avaikUe  in 
the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B-OOO. 

Scope  of  the  Review 

Imports  covered  by  diis  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from  the 
Netherlands.  The  chemical  composition 
of  the  products  under  review  is 
currmtly  defined  in  the  Copper 
Development  Association  (CId.A.)  200 
Series  or  the  Unified  Numbering  System 
(U.N.S.)  C20000  series.  This  review  does 
not  cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  Ui4.S.  series.  The 
physical  dimensions  of  the  products 
covered  by  this  review  an  brass  sheet 
and  strip  of  solid  rectangular  cross 
section  over  0.006  inch  (0.15  millimetw)- 
through  0.188  indi  (4.8  millimeters)  in 
gauge,  regardless  of  width.  Coiled,  . 
wound-on-reels  (traverse  wound),  and 
cut-to-length  products  are  included.  The 
merrhandJBe  under  investigation  is 
currently  classifiaWe  under  item 
7409.21.00  and  7409.29.20  of  the 
Harmonized  Tariff  Schodulm  of  the 
United  States  (HTTSUS).  Although-the 
HTSUS  subheading  is  pnvided  for 
convenience  and  customs  purposes,  the 
writtmi  description  of  the  merchandise 
under  investigation  is  dispositiva. 

Laval  afTrada 

To  the  extent  pracdcride.  we 
determine  NV  for  sales  at  die  aasM  leval 
of  trade  as  the  U.S.  sales  (either  soqiort 
price  (EP)  or  oonstrucled  export  price 
(CEP)).  When  there  are  no  sales  at  the 
same  level  of  trade,  iwe  compan  U.S. 
sales  to  home  market  (or.  if  q>piopciate, 
third-country)  sales  at  a  difiereat  lev^ 
of-trade.  The  NV  level  of  trade  is  that  of 
the  startina-price  sales  in  the  faoBM 
market  Whan  NV  is  based  nn  CV,  the 
level  of  trade  is  diat  of  the  sales  firom 
which  we  derive  edling»  SGftA  and 
profit  

For  bodi  EP  and  CEP,  the  relevant 
transaction  for  die  level  of  trade  analysis 
is  the  sale  (or  constructed  sale)  from  the 
exporter  to  the  imports.  While  the 
starting  price  forXXP  is  that  of  a 
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subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
chaiged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 
Tariff  Act  and  the  profit  associated  with 
these  expenses.  These  expenses 
represent  activities  undertaken  by  the 
affiliated  importer.  Because  the 
expenses  deducted  under  section  772(d) 
represent  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
Ib  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  mctends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producw  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and-compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
maikets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
rUimti  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (C^M),  or 
wnolesaler  are  commonly  used  by 
lespondents  to  describe  levels  of  Irade, 
but.  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  tnde  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  sriling 
functioDS  substantiates  or  invalidates 
the  rleimed  levels  of  trade.  If  the 
rlaimed  levels  are  difEaient,  the  selling 
functions  perfanned  in  selling  to  each 
level  should  also  be  different 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Difierent  levels  of  trade 
neoesaarily  involve  difierencss  in 
■riling  fdnctions,  but  difinenoes  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 


difference  in  the  levels  of  trade.  A 
different  level  of  trade  is  characterized 
by  purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  diffierent  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-tiade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  diffierences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  eqmvalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
diffierences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  U  there  is  a 
pattern  of  no  consistent  price 
diffierences,  the  difference  in  levels  of 
trade  does  not  have  a  price  effect  and, 
therefore,  no  adjustment  is  necessary. 

The -statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  difierent  from  that  of  the 
CEP  if  the  NV  level  is  more  remote  frt)m 
the  factory  than  the  CEP  and  if  we  are 
uiuble  to  determine  whether  the 
difiiBrance  in  levels  of  trade  between 
CEP  level  and  NV  level  afiipcts  the 
comparability  of  their  prices.  This  latter 
situation  can  occur  whiore  there-is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level  or  where  there  is  an 
eqtiivalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect  This 
adjustment,  the  CEP  ofEset  is  identified 
in  section  773(7HB)  of  the  Tariff  Act  and 
is  the  lower  of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
dediicted  bom  the  starting  price  used  to 
calculate  CEP.  The  CEP  offset  is  not 
automatic  each  time  we  use  CEP.  The 
CEP  oCbet  is  made  only  when  the  level 
of  trade  of  the  home  market  sale  is  more 
advam»d  then  the  levd  of  trade  of  the 
U.S.  (CEP)  sale  and  there  is  not  an 
approfiriate  basis  for  determining 
whether  there  is  an  effect  on  price 
comparability. 

In  the  present  review,  OBV  did  not 
request  an  LOT  adjustment  To  ensure 
that  no  such  adjustment  was  necessary, 
we  examined  information  regarding 
OVB's  distribution  system  in  both  the 
United  States  and  the  Netherlands, 


including  selling  functions,  class  of 
customer  and  selling  expenses.  In  the 
home  market,  OBV  sold  to  two 
categories  of  customers,  end-users  and 
trading  companies.  However,  OBV's  HM 
sales  were  all  manufactured  to  order 
and  the  merchandise  was  ship[>ed 
directly  from  the  mill  to  both  types  of 
customer.  OBV's  packing  process  was 
also  similar  for  both  markets,  and  the 
selling  expenses  for  the  POR  were 
comparable  for  all  sales,  regardless  of 
the  fype  of  customer.  Evidence  on  the 
record  also  demonstrates  that  OBV  did 
not  have  a  formal  policy  for  providing 
payment  terms,  including  discounts  to 
different  types  of  customers.  Based 
upon  this  evidence,  we  determine  that 
the  selling  activities  involved  with  these 
sales  were  the  same,  and  that  OBV's  HM 
sales  were  all  made  at  the  same  level  of 
trade. 

OBV's  sales  in  the  United  States,  all 
of  which  were  EP  sales,  were  also  at  the 
same  level  of  trade.  All  of  OBV's  United 
States  customers  were  end-users  and  the 
sales  were  all  manufactured  to  order. 
The  packing  process  was  basically  the 
same  as  that  of  the  HM  sales,  as  was 
OBV's  customer-specific  approach  to 
payment  terras.  Therefore,  we  conclude 
that  no  level  of  trade  adjustment  is 
warranted. 

ExportPrice 

For  sales  to  the  United  States,  we 
used  export  price  (EP)  as  defined  in 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to  an 
unaffiliated  U.S.  purchaser  prior  to  the 
date  of  importation  and  the  use  of 
constructeid  export  price  was  not 
indicated  by  the  facts  on  the  record.  We 
calciilated  EP  as  the  packed,  delivered 
price  to  unaffiliated  purchasers  in  the 
United  States.  In  accordance  with 
section  772(cK2)  of  the  Tariff  Act,  wre 
reduced  this  price  by  post-sale 
warehousing,  international  freight, 
inland  and  "V""«»  insurance,  U.S. 
brokerage  and  handling.  U.S.  duty. 
Customs  Service  fees,  Depertment  of 
Agriculture  fees,  and  credit  expenses, 
where  appropriate. 

Normal  Value 

A.  Viability 

Based  (^K>n  (i)  the  Efepertment's 
comparison  of  the  aggregate  quantity  of 
home  market  and  U.S.  sales,  (ii)  the 
absence  of  any  information  that  a 
particular  marketing  situatfon  in  the 
Netherlands  does  not  permit  a  proper 
comparison,  and  (iit)  the  fact  that  OBV's 
quantity  of  sales  in  the  home  market 
eocoeeded  five  percent  of  its  sales  to  the 
U.S.  market,  we  determined  that  the 
quantity  of  foreign  like  product  OBV 


sold  in  the  Netherknds  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  subject  merchandise  to  the 
United  States  pursuant  to  section  773(a) 
of  the  Tariff  Act.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act,  we  based  NV  on  the 
prices  at  vdiich  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
Netherlands. 

B.  Cost-of-Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  most 
recently  completed  review,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  considraation  for  determining  NV 
in  this  review  may  have  been  at  prices 
below  the  cost  of  production  (COP),  as 
provided  in  section  773(b)(2)(A)(ii)  of 
the  Tariff  Act  See  Brass  Sheet  and  Strip 
From  the-Netheilands;.Fmal  Besults  of 
Antidumping  Daty  Adxninistrative 
Renews[57  FR  9534,  March  1^,  1992). 
Therefore,  puisiiant  to  section  773(bXl) 
of  the  Tariff  Act.  we  initiated  a  COP 
investigation  of  sales  by  OBV. 

In  aocwdance  with  auction  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
oeneral,  and  administrative  expenses 
(SGftA)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment  We  rriied  on.  the  home 
maricet  sales  and  COP  information  OBV 
provided  in  its  questionnaire  responses. 

After  calculatfaog  COP,  we  tested 
whether  home  market  sales  of  subject 
BSS  were  made  .at  prices  briow  COP 
wittun  an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permitted  the  recovwy  of  all  costs 
within  a  reasonable  period  of  time.  Ws 
compared  model-qpecific  COP  to  the  ^ 
reported  home  market  prices  less  aiqr 
applicable  movemmt  charges  and  post- 
sale  price  adjustments  (reported  as  early 
payments  and  credit  adjustments), 
whne  appropriate. 

Pursuant  to  section  773(b)(2HC)  of  the 
Tariff  Act,  where  less  than  twenty 
percent  of  home  maricet  sales  for  a 
model  were  at  prices  less  than  the  COP, 
we  did  not  disregard  any  below-eost 
sales  of  that  model  because  we 
determined  that  the  below  cost  sales 
were  not  naade  within  an  extended 
period  of  time  in  "substantial 
quantities."  V^iere  twenty  percent  or 
more  of  home  market  sales  of  a  given 
product  were  at  prices  less  than  the 
OOP,  we  determined  that  stich  sales 
were  made  within  an  extended  period  of 
time  in  substantial  quantities  in 
accordance  with  section  773(b)(2)  (C)  of 


the  Tariff  Act  To  determine  whether 
such  sales  were  at  prices  which  would 
not  permit  the  fiill  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Tariff  Act.  we  compared  home 
market  prices  to  the  weighted-average 
COPs  for  the  POR. 

The  results  of  our  cost  test  for  OBV 
indicated  that  for  certain  home  market 
models  less  than  twenty  percent  of  the 
sales  of  the  model  wwe  at  prices  below 
OOP.  We  therefore  retained  all  sales  of 
these  models  in  our  analysis  and  used 
them  as  the  basis  for  determining  NV. 
where  aj^licable.  Our  cost  test  also 
.indicated  that  within  an  extended 
period  of  time  (one  year,  in  accordance 
with  section  773(b)(2)(B)  of  the  Tariff 
Act)  for  COTtain  other  home  maricet 
models,  more  than  twenty  percent  of  dw 
sales  were  at  prices  below  COP  which 
would  not  permit  the  full  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
In  accordance  with  section  773(bXl)  of 
the  Tariff  Act.  we  therefore  disregarded 
the  below-cost  sales  of  these  models  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  detMmining  NV.  where 
applicable. 

m  accordance  with  section  773(att4) 
of  the  Act.  we  used  constructed  value 
(CV)  as  die  basis  for  NV  when  there 
were  no  usable  sales  of  the  foreign  like 
product  in  the  comparison  m^Eet  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act  We  included 
the  cost  of  materials  and  fabrication. 
SCAA  expenses  and  profit  In 
alcordance  with  section  773(eK2)(A)  of 
the  Act  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted 
average  home  market  selling  expenses. 
Where  appropriate,  we  made 
adjustments  to  CV,  in  accordance  with 
section  773(aX8)  of  the  Act  and  section 
353.56(a)  of  the  Department's 
regulations,  for  circumstances  of  sale 
(COS)  diffsrences.  For  comparisons  to 
EP,  we  made  OOSadjustmmts  l^ 
deducting  home  market  diretf  selling 
expenses  and  adding  U.S.  direct  selling^ 
expenses. 

C.  Product  Comparisons 

We  compared  OBVs  U^.  sales  with 
contemporaneous  sales  of  the  foreign 
like  product  in  the  home  market  We 
compared  BSS  based  on  the  following 
hierarchy  of  physical  characteristics:  (1) 
Grade  (alloy);  (2)  gauge  (thickness);  (3) 
width;  (4)  tempw;  (5)  coating;  and  (6) 
packed  form.  For  purposes  of  these 


preliminary  results,  we  have  used 
differences  in  merchandise  adjtistments 
based  on  the  difference  in  the  variable 
cost  of  manufacturing  between  each 
U.S.  model  and  its  most  similar  home 
market  model. 

D.  Date  of  Sale 

The  Department  examined  a  number 
of  distinct  events  in  OBV's  sales  process 
to  determine  the  appropriate  date  of 
sale.  These  included  the  frame 
agreement  date,  order  entry  date,  and 
invoice  date.  OBV's  sales  listing 
included  data  permitting  use  of  any  of 
these  for  the  date  of  sale.  OBV  argued 
that  the  appropriate  date  of  sale 
methodology  should  be  the  order  entry 
date.  Petitioners  ■  argued  that  the 
appropriate  date  of  sale  methodology 
should  be  the  date-of  the  frame 
agreement  as  that  date  was  used  in  the 
immediatriy  preceding  review. 
However,  for  purposes  of  these 
preliminary  results,  the  Department  has 
used  the  invoice  dale  as  the  date  of  sale 
in  detomining  the  appropriate  sales 
universe  for  comparison  based  upon  the 
information  provided  by  respondent 
and  our  finrftng«  at  verification.  {See 
Memorandum  to  the  File  Regarding 
Verification,  dated  April  16, 1997.  from 
Lisette  Lach  and  Lisa  YartHough;  and 
Analysis  Memorandum  to  the  File 
Retarding  Preliminary  Determination 
Analysis,  dated  May  6. 1997,  from 
Lisette  Lach  and  Karla  Whalen.) 

E.  Home  kkuket  Prices 

We  based  home  market  prices  on  the 
packed,  ex-factory  or  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market  or  on  CV,  where  applicri>le.  For 
mirtrliing  to  home-nurket  prices,  we 
made  adjustments  for  difilBrences  in 
p^^lrfng  and  for  movement  expenses  in 
accordance  with  sections  773(aX6HA) 
and  (B)  of  the  Tariff  Act  In  addition,  we 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
chasacteristics  of  the  merohukdiw 
pursouit  to  section  773(aX6XC)(ii)  of 
the  Tariff  Act  and  for  COS  differences 
in  accordance  with  section 
773(aX6XCXiii)  of  die  Tariff  Act  and 
§  353.56(2)  of  the  Department's, 
regulations. 

Duly  Abaecptioii. 

On  October  3, 1996.  petitioners 
reqtiested  that  the  Department 


■  Huney  CopiMr.  Ltd.:  Tht  Millar  Cattpanjr:  OUb 
Cotporation;  Rowan  Copper  PloducU.  Inc.: 
Intafnadanal  Aaaociatiaa  of  Macfaioisu  and 
Aaroapaea  Worfcan:  Intarnatkwal  Union.  Alliad 
UMhutiial  Workar*  0f  America  [AFL-CIO]; 
Madwnics  Educational  Sodaty  of  America  (Local 
56):  and  United  Steel  workan  of  America  (AFL- 
CKVCLC). 


25804 


Federal  Register  /  Vol.  62.  No.  91  /  Monday.  May  12.  1997  /  Notices 


>•     «        .^.^ 


25894 


Federal  Register  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  91  /  Monday,  May  12.  1997  /  Notices 


2589S 


detennine  whether  OBV  had  absorbed 
antidumping  duties  during  the  period  of 
review  pursuant  to  section  751(a)(4)  of 
the  Tariff  Act.  Section  751(a)(4)  requires 
the  Department,  if  requested,  to 
detennine,  during  an  administrative 
review  initiated  two  years  or  four  yeius 
after  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order,  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Tariff  Act  by 
the  URAA.  The  Department's  interim 
regulations  do  not  address  this 
provision  of  the  Tariff  Act.  For 
transition  orders  as  defined  in  section 
751(c)(6)(C)  of  the  Tariff  Act.  i.e..  orders 
in  effect  as  of  January  1, 1995, 
§351.213(j)(2)  of  the  Department's 
proposed  antidumping  regulations 
provides  that  the  Department  will  make 
a  duty  absorption  determination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  Notice  of 
Proposed  Rulemaking,  61  FR  7308,  7366 
(February  27, 1996).  The  preamble  to 
the  proposed  antidumping  regulations 
explains  that  reviews  initiated  in  1996 
will  be  considered  initiated  in  the 
second  year  and  reviews  initiated  in 
1998  will  be  considered  initiated  in  the 
fourth  year.  Id.  at  7317.  Although  these 
proposed  regulations  are  not  yet  binding 
upon  the  Department,  they  do  constitute 
a  public  statement  of  how  the 
Department  expects  to  proceed  in 
applying  section  751(a)(4)  of  the 
amended  statute.  This  approach  assiues 
that  interested  parties  will  have  the 
oppoitimity  to  request  a  duty  absorption 
determination  on  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed,  prior  to  the 
time  for  sunset  review  of  the  order 
under  section  751(c). 

Because  the  order  on  BSS  from  the 
Netherlands  has  been  in  effect  since 
1988,  this  qualifies  as  a  transition  order. 
Therefore,  based  on  the  policy  stated 
above,  the  Department  will  first 
consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 
1996,  we  are  making  a  duty-absorption 
determination  as  part  of  this  segment  of 
the  proceeding.  The  statute  provides  for 
a  determination  on  duty  absorption  if 
the  subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  OCUSA,  OBV's 
wholly  owned  subsidiary,  is  the 
importer  of  record  for  OBV's  U.S.  sales. 
Therefore,  the  importer  and  the  exporter 
are  "affiliated"  within  the  meaning  of 
sections  751(a)(4)  and  771(33)  of  the 


Tariff  Act.  Furthermore,  we  have 
preliminarily  determined  that  there  is  a 
diunping  margin  for  OBV  on  9.17 
percent  (by  quantity)  of  its  U.S.  sales 
during  the  period  of  review.  In  addition, 
we  cannot  conclude  from  the  record  that 
the  unaffiliated  purchaser  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  Under  these  circumstances,  we 
preliminarily  find  that  there  is  a 
dumping  margin  on  OBV's  sales  through 
its  affiliate  representing  1.13  percent  of 
its  total  U.S.  sales  and  that  antidumping 
duties  have  been  absorbed  by  OBV. 

Fair  Value  Comparison 

To  determine  whether  OBV  made 
sales  of  subject  BSS  in  the  United  States 
at  prices  that  were  less  than  fair  value, 
we  compared  the  EP  to  NV,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  analysis  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Tariff  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  or  CV 
where  appropriate,  and  compared  these 
monthly  averages  to  individual  U.S. 
sales  transactions. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a).  All 
ciurency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
to  NV.  we  preliminarily  determine  that 
the  weighted-average  dumping  margii^ 
for  OBV  for  this  administrative  review 
period  is  as  follows: 


Manulacturer/ 
exporter 

Period 

Margin 

OBV 

an/95-7/31/96 

0.10 

Parties  to  these  proceedings  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  ten  days 
of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  business 
day  thereafter.  Case  briefs  and/or 
written  comments  bom  interested 
parties  may  be  submitted  no  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefis  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
submitted  no  later  than  37  days  after  the 
date  of  publication  of  this  notice. 

Parties  who  submit  arguments  in 
these  proceedings  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issues  and  (2)  a  brief 
summary  of  the  argumeat.  The 
Department  will  issue  final  results  of 


these  administrative  reviews,  including 
the  results  of  our  analysis  of  the  issues 
in  any  such  written  comments  or  at  a 
hearing,  within  180  days  of  issuance  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  NV  may  vary  bom  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  BSS  from  the  Netherlands  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  OBV  will 
be  the  rate  established  in  the  final 
results  of  this  administrative  review; 

(2)  For  previously  reviewed  or 
investigated  companies  other  than  OBV. 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  less-than-fair-value  investigation, 
but  the  manufactiuer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate  of  16.99  percent 
established  in  the  less-than-fair-value 
investigation.  See  Antidiunping  Duty 
Order  of  Sales  at  Less-Than-Fair- Value; 
Brass  Sheet  and  Strip  From  the 
%therlands  (53  FR  30455.  August  12. 
1988). 

All  U.S.  sales  by  the  respondent  OBV 
will  be  subject  to  one  deposit  rate 
according  to  the  proceeding.  The  cash 
deposit  rate  has  been  determined  on  the 
basis  of  the  selling  price  to  the  first 
uiuelated  customer  in  the  United  States. 
For  appraisement  purposes,  where 
information  is  available,  we  will  use  the 
entered  value  of  the  subject 
merchandise  to  determine  the 
appraisement  rate. 

"This  notice  serves  as  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretairy's  presimption  that 


reimbursement  of  the  antidimiping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  administrative  review  and 
this  notice  are  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated:  May  5, 1997. 
Robert  S.  LaRn 


Acting  Asuistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-12386  Filed  5-9-97;  8:45  am)' 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-827] 

Notica  of  Preliminary  Datermination  of 
Sales  at  Lass  Than  Fair  Value  and 
Postponement  of  Rnal  Datennlnation: 
Colialad  Roofing  Nails  From  Korea 

AQENCY:  Import  Administration, 
International  Trade  Administiation. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  12. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Everett  Kelly  or  Ellen  &ebasch.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
3773.  respectively. 

The  ApplicaUe  SUtitfe 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  efEective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  an  to 
the  current  regulations,  as  amended  by 
the  interim  r^ulations  publi^ed  in  the 
Federal  megirter  on  May  11. 1995  (60 
FR  25130). 

PraliDiiaaiy  Betmaination 

We  praliminarily  determine  that 
collated  roofing  nails  ("CRN")  from 
Korea  an  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  &ir 
value  ("LTFV"),  as  provided  in  section 
733  of  tfaejAct.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  {Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 


Collated  Roofing  Nails  from  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Taiwan  (61  FR  67306. 
December  20. 1996)).  the  following 
events  have  occurred: 

On  January  17. 1997,  the  United 
States  International  Trade  Conmiission 
("ITC")  issued  an  affirmative 
preliminary  injury  determination  in  this 
case  (see  ETC  Investigation  Nos.  731- 
TA-75  7-759). 

During  November  1996  through 
January  1997,  the  Department  obtained 
information  from  various  sources 
identifying  producers/exporters  of  the 
subject  merchandise.  [See  Memo  to  the 
File,  dated  May  5, 1997.  for  a  detailed 
explanation  of  the  Department's  search 
for  producers/exporters  of  the  subject 
merchandise.)  During  January,  based  on 
this  information,  the  IDepartment  issued 
antidumping  questionnaires  to  ICabool 
Metals  ("Kabool").  Koram  Steel  Co..  Ltd 
("Koram").  Rewon  Metals  ("Rewon"). 
Jisco  Steel.  Han  Duk  Industrial  Co. 
("Han  Duk").  New  Korea,  Jeil  Steel,  and 
Senco  Korea  ("Senco").  The 
questionnaire  is  divided  into  four 
sections:  Section  A  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  request  home  market 
sales  listings  and  U.S.  sales  listings, 
respectively.  Section  D  requests 
information  on  the  cost  of  production 
("COP")  of  the  fr»eign  like  product  and 
constructed  value  ("CV")  of  the  subject 
merchandise. 

The  Department  received  responses  to 
Section  A  of  the  questioimaire  during 
February  and  March  1997.  Chi  March  13, 
1997.  pursuant  to  section  777A(c)  of  the 
Act,  the  Department  determined  that, 
due  to  the  large  number  of  exporters/ 
producers  of  die  subject  merchandise,  it 
would  limit  the  number  of  mandatory 
re^Msdents  in  this  investigation.  The 
Department  determined  that  the 
resources  available  to  it  for  this 
investigation  and  the  two  companion 
investigations  limited  our  ability  to 
analyze  any  more  than  the  responses  of 
the  two  largest  exporters/producers  of 
t})e  subject  merchandise  in  this 
investigation.  Based  on  Section  A 
questionnaire  responses,  the 
Department  chose  Kabool  and  Senco  as 
mandatory  respondents.  (For  detailed 
information  regarding  this  issue,  see 
memo  to  Lou  Apple  from  the  CRN  team, 
dated  March  13, 1997.) 

Kabool  and  Senco  submitted 
questionnaire  responses  in  February  and 
March  1997.  We  issued  supplemental 
requests  for  information  in  March  and 
April  1997,  and  received  supplemental 


responses  to  these  requests  in  April 
1997. 

On  March  28.  ApriL21  and  23, 1997, 
the  Paslode  Division  of  Illinois  Tool 
Works  faic.  ("Petitioner")  filed 
comments  on  the  Kabool  and  Senco 
questionnaire  responses. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  May  1. 1997,  Senco  requested  that, 
pursuant  to  section  735(aH2MA)  of  the 
Act,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  affirmative 
preliminary  detennination  in  the 
Federal  Regieter.  In  accordance  with 
section  735(a)(2)(A)  of  the  Act  and  19 
CFR  353.20(b),  inasmuch  as  our 
preliminary  determination  is 
affirmative,  Senco  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  under 
investigation,  and  we  are  not  aware  of 
the  existence  of  any  compelling  reasons 
for  denying  the  request,  we  are  granting 
Senco's  request  and  postponing  the  final 
determination.  Suspension  of 
liquidation  will  be  extended 
accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan  (81  FR  8029.  March  1. 1996). 

Scope  of  Investigation 

The  product  covered  by  diis 
investigation  is  CR  nails  made  of  steel, 
having  a  length  of  *Vib  inch  to  l^Vie 
inches  (or  20.64  to-46.04  millimeten).  a 
head  diameter  of  0.330  inch  to  0.415 
inch  (orB.38  to  10.54  millimetecs),  and 
ashank  diameter  of  0.100  inch  to  0.125 
inch{or  2.54.to  3.18  miltimeten), 
whether  or  not  galvanized,  that  are 
collated  with  two  wires. 

CR  nails  within  the  scope  of  this 
investigation  are  classifiable  under  the 
Hamooized  Tariff  Schedide  of  the 
United  States  ("HTSUS")  subheading 
7317.00.55.05.  Although  the  HTSUS 
subheadii^  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  seope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
(TOI")  comprises  each  exporter's  four 
most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition.  In  this  case,  the 
POI  for  both  companies  is  October  1, 
1995.  through  September  30. 1996. 
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Fair  Value  Comparisons 
Kabool  and  Senco 

To  determme  whether  sales  of  the 
subject  merchandise  by  Kabool  and 
Senco  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
Export  Price  ("EP")  or  Constructed 
Export  Price  ("CEP")  to  the  Normal 
Value  ("NV").  as  described  in  the  EP, 
CEP,  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  or  CEPs  to  weighted-average  NVs. 

Kabool  reported  that  it  had  no  viable 
home  market  or  third  country  sales 
during  the  POI.  Therefore,  we  made  no 
price-to-price  comparisons  for  Kabool. 
See  the  "Normal  Value"  section  of  this 
notice,  below,  for  further  discussion. 

For  certain  U.S.  sales  Senco  had  no 
appropriate  third  country  matches.  For 
purposes  of  calculating  a  unit  margin  for 
these  sales,  as  the  "&cts  available"  we 
are  applying  the  highest  rate  calculated 
in  Senco's  margin  calculations  for  a 
control  number. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  produced  in  Korea  and 
sold  in  the  home  market  during  the  POI, 
to  be  foreign  like  products  for  purposes 
of  determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
m  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  the  Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
head  size,  type  of  collation  (used  to 
connect  the  wire  to  the  nail),  shank  size, 
length  of  the  nail,  steel  type,  niunber  of 
nails  packed  into  a  box  or  carton,  type 
of  coating,  coating  thickness  (in  ounces 
per  foot),  and  coating  thickness  (in 
microns). 

(ii).  Level  of  Trade  and  CEP  OfEwt 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Doc.  No.  316. 103d 
Cong.,  2d  Sess.  (1994)  ("SAA")  at  82»- 
331,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  as  the 
U.S.  sales.  When  the  Department  is 
unable  to  find  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  sale  (s).  the  Department  may 


compare  sales  in  the  U.S.  and  foreign 
markets  at  different  levels  of  trade. 
Section  773(a)(7)(A)  provides  that  if  we 
compare  a  U.S.  sale  with  a  home  market 
sale  made  at  a  different  level  of  trade, 
when  appropriate,  we  will  adjust  NV  to 
account  for  this  difference.  When  NV  is 
based  on  CV,  the  level  of  trade  is  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit. 

For  comparisons  to  CE7  sales,  section 
773(a)(7)(B)  of  the  Act  provides  for 
making  a  CEP  offset  when  two 
conditions  are  met.  First,  the  NV  is 
established  at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP,  and  second,  the  data  available  do 
not  establish  an  appropriate  basis  for 
calculating  a  level  of  trade  adjustment. 

In  this  case,  however,  Senco,  the  only 
respondent  with  a  viable  home  or  third 
country  market,  did  not  claim  that  sales 
are  made  at  different  levels  of  trade. 
Additionally,  the  information  on  the 
record  does  not  demonstrate  that  there 
are  any  differences  in  levels  of  trade.  We 
therefore  preliminarily  determine  that 
all  of  Senco's  sales  are  made  at  a  single 
level  of  trade.  Because  U.S.  sales  are  at 
the  same  level  as  home  market  sales,  no 
level  of  trade  adjustment  or  CEP  offset 
is  warranted. 

We  have  not  applied  a  level  of  trade 
adjustment  or  CEP  offset  for  Kabool 
because  Kabool  did  not  claim  a  level  of 
trade  adjustment  and  we  are  unable  to 
determine  whether  the  NVs  are 
calculated  at  different  levels  of  trade 
than  the  U.S.  sales.  As  explained  below 
in  the  "Normal  Value"  section  of  this 
notice,  we  calculated  the  NV  for  Kabool 
based  entirely  on  CV.  We  derived  SG&A 
and  profit  bom  data  from  the  profitable 
companies'  most  recent  financial 
statements  contained  in  the  Section  A 
responses  (see  memorandum  to  the  file 
dated  May  5, 1997,  for  the  CV  profit  rate 
calculation).  This  data  does  not  permit 
an  appropriate  level  of  trade  analysis 
because  we  are  unable  to  isolate  the 
particular  selling  expenses  associated 
with  the  selling  functions  for  Kabool's 
NV.  Therefore,  we  find  insufficient 
evidence  on  the  record  to  justify  a  level 
of  trade  adjustment  or  CEP  offset. 

Export  Price  and  Constructed  Export 
Price 

Kabool 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  sold  to    - 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  calculated  EP  based  on  packed 


prices,  either  CIF  or  CNF  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  freight — plant/ 
warehouse  to  port  of  exit,  brokerage  and 
handling  in  Korea,  international  freight, 
and  nlarine  insurance.  We  added  to  EP 
reported  duty  drawback  amounts. 

Senco 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  where  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  prior  to 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  used  CEP  in  accordance  with 
section  772(b)  of  the  Act  where  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  after  importation. 
We  calculated  both  EP  and  CEP,  as 
appropriate,  based  on  packed  prices,  to 
the  first  unaffiliated  purchaser  in  the 
United  States.  For  both  EP  and  CEP 
sales  we  made  deductions  bom  the 
starting  price  (gross  unit  price)  for 
foreign  inland  freight,  brokerage  and 
handling,  U.S.  inland  freight  from  port 
to  warehouse,  U.S.  inland  freight  from 
warehouse  to  the  unaffiliated  customer, 
international  freight  (including  U.S. 
customs  duties),  marine  insurance 
(including  U.S.  inland  insurance  ),  and 
other  price  adjustments  (see 
memorandum  to  the  file  dated  May  5. 
1997),  where  appropriate.  With  respect 
to  foreign  inland  freight  and  brokerage 
and  handling  expenses,  Senco  reported 
that  it  incurred  these  expenses  but  did 
not  report  any  amounts  for  these 
expenses  in  its  sales  listing.  As  the 
"facts  available,"  for  foreign  inland 
freight  we  are  using  the  same  freight 
amount  reported  for  U.S.  inland  freight 
bom  the  warehouse  to  the  unaffiliated 
customer,  and  for  brokerage  and 
handling  expenses  we  are  using  the 
brokerage  and  handling  expenses  from  a 
sample  sales  document  supplied  by 
Senco  in  its  Section  A  response  and 
applyingthat  amount  to  all  U.S.  sales. 

For  C£P  sales,  we  made  additional 
deductions,  in  accordance  with  section 
772(d)  (1)  and  (2)  of  the  Act,  for  credit 
expenses,  advertising  expenses,  other 
direct  selling  expenses,  indirect  selling 
expenses,  and  inventory  carrying  costs 
incurred  in  the  United  States.  Pursuant 
to  section  772(d)(3)  of  the  Act,  the  price 
was  further  reduced  by  an  amount  for 
profit,  to  arrive  at  the  CEP.  The  amoimt 
of  profit  deducted  was  calculated  in 
accordance  with  section  772(f)  of  the 
Act.  Because  we  did  not  have  cost 
information  for  Senco,  that  would 
permit  us  to  calculate  total  expenses 
(and  total  actual  profit)  under  paragraph 
772(f)(2)(C)  (i)  or  (ii)  we  used  the  total 


expenses  incurred  (and  total  actual 
profit  earned)  with  respect  to  the 
narrowest  category  of  merchandise  sold 
in  ail  countries  which  includes  the 
subject  merchandise,  in  accordance 
with  paragraph  772(f)(2)(C)(iii).  We  have 
ceilculated  profit  as  a  percentage  of  the 
cost  of  production  as  recorded  in 
Senco's  most  recent  financial  statement 
and  applied  that  ratio  to  the  CEP  selling 
expenses  to  arrive  at  an  amount  for  CEP 
profit. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  voltime  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calctdating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compare  each  respondent's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act. 

Senco 

Senco  reported  that  it  had  no  home 
market  sales  during  the  POI.  Therefore, 
in  accordance  with  section 
773(a)(l)(B)(ii),  we  based  normal  value 
for  Senco  on  sales  to  its  largest  third 
country  market,  Canada.  We  calculated 
NV  based  on  packed  prices,  to 
unaffiliated  customers.  In  accordance 
with  section  773(a)(6)  of  the  Act,  we 
deducted  third  country  packing  costs 
and  added  U.S.  packing  costs.  However, 
we  note  that  Senco  failed  to  report 
packing  amounts  in  its  sales  listings. 
Therefore,  in  accordance  with  section 
776(a)  of  the  Act,  as  the  "facts 
available"  we  are  applying  the  ratio  of 
packing  costs  to  gross  unit  price  as 
supplied  in  the  petition.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
inland  freight.  With  respect  to  foreign 
inland  freight  expenses,  Senco  reported 
that  it  inciured  these  expenses  but  did 
not  report  any  amounts  for  these 
expenses  in  its  sales  listing.  As  the 
"facts  available"  for  foreign  inland 
freight  we  are  using  the  same  freight 
amount  reported  for  U.S.  inland  frei^t 
from  the  warehouse  to  the  rmaffiliated 
customer.  In  addition,  where 
appropriate,  we  adjusted  for  differences 
in  circumstances  of  sale  for  imputed 
credit  expenses. 

Kabool 

Kabool  reported  that  it  had  no  viable 
home  or  third  country  sales  during  the 
POI.  Therefore,  in  accordance  with 
section  773(a)(4)  of  the  Act,  we  based 
normal  value  for  Kabool  on  CV.  In 


accordance  with  section  773(e)(1)  of  the 
Act,  we  calculated  CV  based  on  the  sum 
of  the  costs  of  materials  and  fabrication, 
selling,  general,  and  administrative 
expenses  ("SG&A"),  profit  and  U.S. 
packing  costs.  We  used  Kabool's  costs  of 
materials,  fabrication  and  packing  as 
reported  in  the  U.S.  sales  databases.  In 
this  case,  Kabool  had  no  home  market 
selling  expenses  or  home  market  profit 
upon  which  to  base  CV. 

Section  773(e)(2KB)  of  the  Act  sets 
forth  three  alternatives  for  computing 
profit  and  SG&A  without  establishing  a 
hierarchy  or  preference  among  the 
alternative  methods.  We  did  not  have 
the  necessary  cost  data  for  methods  one 
(calculating  SG&A  and  profit  incurred 
by  the  producer  on  the  sales  of 
merchandise  of  the  same  general  type  as 
the  exports  in  question),  or  two 
(averaging  SG&A  and  profit  of  other 
producers  of  the  foreign  like  product  for 
sales  in  the  home  market).  The  third 
alternative  (section  773(e)(2)(B)(iii)  of 
the  Act)  provides  that  profit  and  SG&A 
may  be  computed  by  any  other 
reasonable  method,  capped  by  the 
amount  normally  realized  on  sales  in 
the  foreign  country  of  the  general 
category  of  products.  The  SAA  states 
that,  if  the  Department  does  not  have 
the  data  to  determine  amoimts  for  profit 
under  alternatives  one  and  two  or  a 
profit  cap  under  alternative  three,  it  still 
may  apply  alternative  three  (without  the 
cap)  on  the  basis  of  the  "facts 
available."  SAA  at  841.  As  the  facts 
available,  we  are  calculating  an  average 
SG&A  and  profit  rate  from  the  most 
recent  financial  statements  of  the 
profitable  companies  frtim  which  we 
received  Section  A  responses.  We  note 
that  some  financial  statements  were 
unreadable;  we  did  not  include  thme 
numbers  in  our  calculation.  We 
preliminarily  determine  this  data  to  be 
a  reasonable  surrogate  for  SG&A  and 
profit  of  the  subject  merchandise. 
However,  we  will  consider  the  issue  of 
appropriate  SG&A  and  profit 
information  further  for  the  final 
determination  and  invite  comment  on 
this  issue. 

Price  to  CV  Comparisons 

JBecause  we  based  SG&A  for  CV  on  the 
financial  statements  of  each  individual 
company,  where  we  compared  CV  to  EP, 
we  did  not  make  any  circumstance  of 
sale  adjustments  for  direct  expenses,  as 
we  were  unable  to  split  ont  from  total 
SG&A  the  direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 


the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  difiiers  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
imdergone  a  sustained  mov«nent  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  eiqilanation  of  this  method. 
Policy  Bulletin  96-1:  Currency 
Conversions  (61  PR  9434,  March  8, 
1996)).  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  neither 
the  Korean  Won  nor  the  Canadian 
Dollar  underwent  a  sustained 
movement 

Critical  Circumstances 

The  petition  contained  a  timely 
allegation  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circimistances  exist  with  respect  to 
imports  of  subject  merchandise.  Section 
733(e)(1)  of  the  Act  provides  that  the 
Department  will  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  if:  (AKi) 
there  is  a  hi^ory  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merofaandise,  or 
(ii)  the  person  l^  whom,  or  for  whose 
account,  the  merchandise  was  imported 
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knows  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

To  Determine  that  there  is  a  history  of 
diunping  of  the  subject  merchandise, 
the  Department  normally  considers 
evidence  of  an  existing  antidumping 
duty  order  on  CRN  in  the  United  States 
or  elsewhere  to  be  sufficient.  See  e.g.. 
Preliminary  Determinations  of  Critical 
Circumstances:  Brake  Drums  and  Rotors 
from  the  People's  Republic  of  China.  61 
FR  55269  (Oct.  25. 1996);  Notice  of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Brake  Drums  and 
Rotors  from  the  People's  Republic  of 
China.  62  FR  9160  (Feb.  28.  1997). 
Currently,  no  countries  have 
outstanding  antidumping  duty  orders  on 
CRN  from  Korea.  The  petitioner  alleged 
a  history  of  dumping  based  upon 
antidumping  orders  on  steel  wire  nails 
from  Korea  and  the  People's  Republic  of 
China,  both  of  which  covered  CRN.  See 
Certain  Steel  Wire  Nails  From  Korea; 
Final  Results  of  Changed  Circumstances 
Administrative  Review  and  Revocation 
.  of  Antidumping  Duty  Order.  50  FR 
40045  (Oct.  1. 1985);  Final  Results  of 
Changed  Circumstances  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order;  Certain  Steel  Wire  Nails 
from  The  People's  Republic  of  China.  52 
FR  33463  (Sept.  3, 1987).  We 
preliminarily  determine  that  these 
antidumping  orders  are  not  a  sufficient 
basis  to  find  a  history  of  dumping 
because  both  orders  were  revoked  many 
years  ago.  However,  we  will  consider 
this  issue  further  for  the  final 
determination  and  we  invite  interested 
parties  to  comment  on  the  issue. 

In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  subject 
merchandise  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Department  normally  considers  margins 
over  15%  for  EP  sales  and  25%  for  CEP  . 
sales  to  impute  knowledge  of  dumping 
and  of  resultant  material  injury.  Brake 
Drums  and  Rotors.  62  FR  at  9164-65. 
When  a  company  has  both  EP  and  CEP 
sales,  we  normally  weight-average  the 
15%  and  25%  benchmarks  using  the 
volume  of  EP  and  CEP  sales, 
respectively,  to  arrive  at  a  weighted- 
average  benchmark  percentage  for 
imputing  knowledge  of  dumping.  In  this 
investigation,  of  the  exporters/ 
manufiacturers  has  a  margin  over  15% 
for  EP  sales  or  25%  for  CEP  sales.  Based 
on  these  facts,  we  determine  that  the 
first  criterion  for  ascertaining  whether 


or  not  critical  circumstances  exist  is  not 
satisfied.  Therefore,  we  have  not 
analyzed  the  shipment  data  for  any  of 
these  companies  to  examine  whether 
imports  of  CRN  have  been  massive  over 
a  relatively  short  period.  Thus,  because 
neither  alternative  of  the  first  criterion 
has  been  met.  we  preliminarily 
determine  that  there  is  no  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
exports  of  CRN  from  Korea  by  Kabool  or 
Senco. 

Regarding  all  other  exporters,  because 
we  do  not  find  that  critical 
circumstances  exist  for  any  of  the 
investigated  companies,  we  also 
determine  that  critical  circumstances  do 
not  exist  for  companies  covered  by  the 
"All  Others"  rate. 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  in  this 
investigation,  if  that  final  determination 
is  affirmative. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise — except 
those  exported  by  Kabool — that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dimiping  margins  are 
as  follows: 


Exportef/manufacturer 


Kabool 

Senco  

All  Others 


Weighted-av- 
erage margin 
percentage 


0 

5.53 

5.53 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  the 
zero  margin  frtim  the  calcidation  of  the 
"All  Others  Rate." 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 


will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  Queaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefe  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  29, 
1997.  and  rebuttal  briefs,  no  later  than 
August  5, 1997.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
summary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  August  6.  at  9:00 
a.m.  in  Room  1412  at  the  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  v»rish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice.  , 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(d)  of  the  Act. 

Dated:  May  5, 1997. 
Robert  S.  LaRuasa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-12393  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trad*  Admlnistratton 
[A-67e-86a| 

Notice  of  Pfallniinafy  Detenninatlon  of 
Sales  at  Leaa  Than  Fair  Value  and 
POBiponeniem  oi  rmai  ueiernNnaiion: 
Collalad  Roofing  Nana  From  the 
People'a  Republic  of  China 

AQBCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
^FECnVE  DATE:  May  12. 1997. 
FOR  FURTHER  MFORMATIOIt  CONTACT: 
Everett  Kelly  or  Ellen  Grebasch,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
3773,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  efiiective  January  1, 1995,  the 
efEsctive  date  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  r^ulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Pradiiuaary  DeteminatioB 

We  prwliminnrily  determine  that 
collated  roofing  nails  ("CR  nAls")  from 
the  People's  Republic  of  China  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  £air  value 
("LTFV"),  as  provided  in  section  733  of 
the  Act  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [Notice  of  Initiation  of 
Antidumjmtg  Duty  Investigations: 
Collated  Rowing  Nails  from  the  People's 
Republh:  of  China,  t/itf  Republic  of 
Korea,  and  Taiwan  (61  FR  67306,  Dec 
20, 1996),  the  following  events  have 
occurred. 

On  January  17, 1997  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  {see  ITC 
Investigation  Nos.  731-TA-757-759). 
During  November  1996  through 
Fetnuary  1997,  the  Department  obtained 
information  from  various  sources 
regarding  producers/exporters  of  the 
subject  merchandise.  (See  Memorandum 


to  the  File,  dated  May  5. 1997,  few  a 
detailed  explanation  of  the 
Department's  efforts  to  identify 
producers/e^qKirters  of  the  subject 
merchandise.)  On  January  23, 1997,  the 
Department  issued  an  antidumping 
questionnaire  to  the  China  Chamber  of 
Commerce  for  Import  k  Export  of 
Metals,  Minerals  k  Chemicals  and  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  with  instructions  to 
forward  the  docimient  to  all  producers/ 
exporters  of  the  subject  merchandise 
and  that  these  companies  must  respond 
by  the  due  dates.  We  also  sent  courtesy 
copies  of  the  antidumping  duty 
questioimaire  to  ^e  following 
companies  identified  as  possible 
exporters/producers  of  the  subject 
merchandise  during  the  POIr  China 
Wuxi  Zhenfen  Screw  Factory  ("Wuxi"), 
Zhejiang  Material  Industry  (Group) 
General  Company  ("Zhejiang"). 
.Shanghai  MinBietals  Pu  Dong 
Corporation  ("Pu  Dong"),  Honshu 
Changing  Hairdwaie  Tools  Factory 
("Honshu"^),  Taiqian  Construction 
Materials  Plant  ("Taiqian"),  Tianjin 
Bei]rang  Standard  Equipment  Factory 
("Tianjin"),  Shenzhen  Top  United  Steel 
Co..  Ltd.  ("Top  United"),  Suzhou  Jun 
Hua  Metal  Products  Co.,  Ltd. 
("Junhua"),  Qingdao  Zong  Xun  Nail 
Products  Co.,  Ltd.  ("Zongxun"),  Wuxi 
Jiangdiao  Kbtal  Products  Co.  Ltd. 
("Wuxi  Jiangchao").  and  JAAOO 
Corporations  Incorporated  <"JAACO"). 
The  questionnaire  is  divided  into  four 
sections:  Section  A  requests  general 
informaticm  omceming  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  andC  request  home  mariwt 
sales  listings  and  U.S.  sales  listings, 
respectively  (Section  B  does  not 
nonnally  apply  in  investigations 
involving  me  PRC).  Secticm  D  requests 
inftMinatiao  on  &e  fiurton  of  production 
of  the  suMect  merchmdise. 

During  FelHuaty  and  March  1997,  the 
Department  received  questionnaire 
responses  from  Top  United.  Zongxun. 
Junhua.  Pu  Dong  and  WuxL  We  issued 
supplemental  requests  for  informaticm 
in  March  1997.  and  received 
supplemental  responses  to  these 
requests  in  April  1997.  The  remaining 
companies  never  responded  to  the 
Department's  antidumping 
questionnaire.  (See  the  "Fair  Value 
Comparisons"  section,  below,  for 
further  discussion.) 

Despite  numerous  attempts  by  the 
Department  to  make  the  filing 
requirements  perfectly  clear,  Wuxi 
failed  to  file  its  questionnaire  responses 
with  the  Department  in  the  proper 


manner  and  to  serve  its  responses  on  the 
other  interested  parties  in  uiis 
investigation  (see  letters  from  Erik 
Warga,  Acting  Program  Manager,  AD/ 
CVD  Enforcement,  to  Wuxi  dated 
Janiiary  23, 1997,  February  18, 1997, 
and  March  24, 1997).  In  the 
Department's  final  letter  notifying  Wuxi 
of  these  errors,  the  due  date  to  correct 
such  matters  was  set  at  March  31, 1997. 
Wuxi  has  never  filed  a  response  with 
the  Department  in  the  proper  manner 
nor  served  any  submission  on  the  other 
interested  parties.  Moreover,  Wuxi's 
supplemental  questionnaire  response 
was  due  on  April  11, 1997;  however,  the 
Department  did  not  receive  Wuxi's 
response  until  April  14, 1997,  wh«i  it 
was  fexed  to  (not  filed  with)  the 
Department.  (See  the  "Fair  Value 
Comparisons"  section,  below,  for 
further  discussion.) 

On  March  24, 1997,  the  Department 
requested  that  interested  parties  provide 
publicly  available  information  ("PAI") 
for  valuing  the  factors  of  production  and 
for  surrogate  country  selection.  We 
received  conunents  from  the  interested 
parties  in  April  1997. 

On  April  17  and  25, 1997,  petitioner 
filed  comments  on  the  Top  United, 
PuDong,  Junhua.  and  Zongxun 
questionnaire  responses. 

Postponement  of  Final  Determination 

On  April  22, 1997.  respondents 
^requested  that,  pursuant  to  section 
735(aK2HA)  of  the  Act,  in  the  event  of 
an  affirmative  preliminary 
detomination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  tiian  135 
days  after  the  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal,  Kegieter.  In  accordance 
with  section  735(a)(2)  of  the  Act  and  19 
CFR  3S3.20(b),  and  inasmuch  as  our 
preliminary  determination  Is 
affirmative,  the  respondei^  account  for 
a  nignifiramt  proportion  of  exports  oi  the 
subject  merchandise,  and  we  are  not 
aware  of  the  existence  of  any 
compelling  reasons  for  denying  the 
request,  we  are  granting  the 
respondents'  request  and  postponing  die 
final  determination.  Suspension  of 
liquidation  will  be  extended 
accordingly.  See  Preliminaiy 
Detenninattion  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof. 
Whetiier  Assembled  or  Unassembled, 
from  Japan  (61  FR  8029.  Mazch  1. 1996). 

Scope  of'Inwestigiaion 

The  product  covered  by  this 
investigation  is  CR  nails  made  of  steel, 
having  a  length  of  'Vie  inch  to  l*Vie 
inches  (or  20.64  to  46.04  millimetos),  a 
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head  diameter  of  0.330  inch  to  0.415 
inch  (or  8.38  to  10.54  millimeters),  and 
a  shank  diameter  of  0.100  inch  to  0.125 
inch  (or  2.54  to  3.18  millimeters), 
whether  or  not  galvanized,  that  are 
collated  with  two  wires. 

CR  nails  within  the  scope  of  this 
investigation  are  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheading 
7317.00.55.05.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POT")  comprises  each  exporter's  two 
most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country 
("NME")  in  all  past  antidumping 
investigations  [see,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
Peoples  Republic  of  China,  59  PR  22585 
(May  2, 1994)  {"Silicon  Carbide")  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuiyl  Alcohol  from 
the  People's  Republic  of  China,  60  FR 
22545  (May  8, 1995)  ("Furfuryl 
Alcohot')).  Neither  respondents  nor 
petitioner  have  challenged  such 
treatment  Therefore,  in  accordance 
with  section  771(18)(C)  of  the  Act,  we 
will  continne  to  treat  the  PRC  as  an 
NME  in  this  investigation. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  normal 
value  ("NY")  on  the  NME  producers" 
fiKtors  of  production,  valued,  to  the 
extent  poaaible.  in  a  compar^le  market 
economy  that  is  a  significant  producer 
of  comparable  mwchandise.  The 
sources  of  individual  factor  (vices  are 
discussed  in  the  NV  section  of  this 
notice,  below. 

Separate  Rates  \ 

Each  of  the  respondents  has  requested 
a  separate  company-specific  rate.  Pu 
Dong  was  repocted  as  being  "owned  by 
all  the  peopb."  Top  United  is  a  ioint 
venture  between  (a)  Guangming 
OvMsaas  Chinese  Farm  (company 
"owned  by  all  the  people"),  (b)  Padico 
Investment  (China),  Ltd.  (company  in 
Hong  Kong),  and  (c)  Topvan 
fatemational  (company  in  British  Virgin 
Islands).  Junhua  is  a  joint  venture 
between  Taicang  Metal  Fusu  Factory 
(collective-owned  enterprise)  and  Hong 
Kong  Zhanghua  Company.  Ltd.  (a  Hong 
Kong  company).  Zongxun  is  a  joint 


ventiue  between  Qingdao  Jiaozhou  City 
Hardware  Factory  (collective-owned 
enterprise)  and  Taiwan  Fuxun 
Enterprise  Company,  Ltd.  (a  Taiwan 
company). 

As  stated  in  Silicon  Carbide  and 
Furfuryl  Alcohol,  ownership  of  the 
company  by  all  the  people  does  not 
require  die  application  of  a  single  rate. 
Accordingly,  Pu  Dong  and  Top  United 
are  eligible  for  consideration  of  a 
separate  rate. 

The  business  licenses'  of  the 
remaining  two  respondents.  Junhua  and 
Zongxun,  note  that  these  PRC 
comptanies  are  foreign  trade  joint 
ventures  which  own  the  production  and 
export  facilities  used  to  manufacture 
and  export  the  subject  merchandise  they 
sell  to  the  United  States.  In  other  cases 
involving  the  PRC,  joint  ventures 
between  "collective"-owned  enterprises 
and  foreign  investors  have  not  been 
precluded  from  consideration  of  a 
separate  rate  (see  Final  Antidumping 
Duty  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China.  60  FR  54472  (Oct.  23, 1995)  and 
Preliminary  Antidumping  Duty 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Partial-Extension 
Steel  Drawer  Slides  with  Rollers  from 
the  People's  Republic  of  China.  60  FR 
29571  (June  5, 1995)).  Therefore,  for 
purposes  of  the  preliminary 
determination,  the  remaining 
respondents  are  eligible  for 
consideration  of  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  OHitrol  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6, 1991)  and  amplified 
in  Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  Nl^  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  aiqmrt 
activities. 

1.  Absence  of  De  Jure  Control 

The  respondents  have  placed  on  the 
record  a  mmiber  of  documents  to 
demonstrate  absence  of  de  jure  control, 
including  laws,  regulations,  and 
provisions  enacted  by  the  State  Council 
of  the  central  govemaient  of  the  PRC. 
Tbey  have  also  submitted  documents 
which  establish  that  collated  roofing 
nails  are  not  included  on  the  list  of 
products  that  may  be  subject  to  central 
government  export  constraints.  In 


addition,  respondents  submitted  the 
"Law  of  the  People's  Republic  of  China 
on  Chinese-Foreign>Contractual  Joint 
Ventures'  (April  13, 1988).  The  articles 
of  this  law  authorize  joint  venture 
companies  to  make  their  own 
operational  and  management  decisions. 
Further.  Junhua  and  Zongxun  submitted 
the  "Regulations  Governing  Rural 
Collective  Owned  Enterprises  of  the 
PRC"  (July  1. 1990).  The  articles  of  this 
law  authorize  collective-owned 
enterprises  to  make  their  own 
operational  and  management  decisions. 

In  prior  cases,  the  EJepartment  has 
analyzed  the  very  laws  which  the 
respondents  have  submitted  in  this 
investigation  and  found  that  they 
establish  an  absence  of  de  jure  control. 
(See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Partial-Extension  Steel  Drawer  Slides 
with  Rollers  from  the  People's  Republic 
of  China.  60  FR  54472  (Oct.  24, 1995); 
see  also  Furfuryl  Alcohol.)  We  have  no 
new  information  in  these  proceedings 
which  would  cause  us  to  reconsider  this 
determinatioiL 

However,  as  in  previous  cases,  there 
is  some  evidence  that  certain 
enactments  of  the  PRC  central 
government  have  not  been  implemented 
uniformly  among  difiierent  sectors  and/ 
or  jurisdictions  in  the  PRC.  [See  Silicon 
Carbide  and  Furfuryl  Alcohol.) 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  a—tgning  separate  rates. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each. 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts,  and  other 
agreements:  (3)  whether  the  respondent 
has  autonomy  bom  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  tbs 
proceeds  of  its  export  sales  and  makes 
imlependent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Futfuiyi 
Alcohol). 

Pu  Dcmg.  Zongxun,  Junhua,  and  Top 
United  each  assorted  die  following:  (1) 
They  establish  their  own  export  prices; 
(2)  they  negotiate  contracts  without 
gaidance  from  any  govammental 
entities  or  organizations;  (3)  they  make 


their  own  persoimel  decisions;  and  (4) 
they  retain  the  proceeds  of  their  export 
sales,  use  profits  according  to  their 
business  needs,  and  have  the  authority 
to  sell  their  assets  and  to  obtain  loans. 
Additionally,  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  sxiggest  coordination 
among  exporters.  This  information 
supports  a  preliminary  finding  that 
there  is  de  fiEu:to  absence  of 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  vte  determine 
preliminarily  that  these  exporters  have 
met  the  criteria  for  the  application  of 
separate  rates.  We  will  examine  this 
matter  further  at  vmification. 

Facts  Available 

A.  Non-Responding  Exporters 

Because  some  companies  did  not 
respond  to  the  questionnaire,  we  are 
applying  a  single  antidumping  deposit 
rate— the  PRG-wide  rate— to  aU 
exporters  in  the  PRC  (except  the  four 
fully  participating  exporters)  based  on 
our  presumption  that  the  export 
activities  of  the  companies  that  failed  to 
respond  are  controlled  by  the  PRC 
government  See.  e.g..  Notice  of  Final 
Determiiiation  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  Peojdm'a 
Republic  of  China  (61  FR  19026.  Apt. 
30. 1996). 

This  PRC-wide  antidumping  rate  is 
based  on  adverse  facts  available.  Section 
776(a)(2)  of  die  Act  provides  that  "if  an 
interested  party  or  any  other  person — 
(A)  Withholds  information  that  has  been 
requested  by  the  administering 
authority.  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  mnnnair  requested,  subject  to 
subsections  (cMl)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  tide,  or  03)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  *  *  *  shall, 
subject  to  section  782(d).  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
tide." 

Section  776(b)  of  the  Act  provides 
that  adverse  infsrences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  The  exporters  that  decided 
not  to  respond  in  any  form  to  the 
Department's  questioimaire  demonstrate 
that  these  companies  have  failed  to  act 
to  the  best  of  their  ability  in  this 
investigation.  Further,  absent  a 
response,  we  must  presume  government 


control  of  these  and  all  other  PRC 
companies  for  which  we  cannot  make  a 
separate  rates  determination.  Thus,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted.  As  adverse  facts 
avail^le.  we  are  assigning  the  higher  of 
the  petition  margin  or  margin  calculated 
for  any  participating  respondent  in  this 
investigation.  Because  the  margins  in 
the  petition  (as  recalculated  by  the 
Department  at  initiation)  were  higher 
them  any  of  the  calculated  margins,  we 
used  the  highest  margin  stated  in  die 
Notice  of  Initiation,  118.41%,  as  total 
adverse  facts  availiiile  for  the  PRC-Mdde 
rate. 

Section  776(c)  of  the  Act  provides  diat 
where  the  Department  selects  from 
among  the  &cts  otherwise  avaiUile  and 
ralies  on  "secondary  information,"  such 
as  the  petition,  the  Department  shall,  to 
the  extMit  practicable,  corroborate  diat 
information  from  independent  sources 
reasonaMy  at  die  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
316. 103d  Cong..  2d  Sess.  (1994) 
(hereinafter,  the  "SAA").  states  diat 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  the  petition,  the  petitioner  based  its 
all^ation  oi  export  price  on  price 
quotations  from  two  mamifactuier/ 
exporters  of  CRN  in  the  PRC  These 
price  quotations  were  adjusted  for 
movement  expenses  using  customs  data 
and  IM-145  Impart  Statistics.  See 
Notice  (rf Initiation,  61  FR  at  67307-08. 
As  we  stated  in  Final  Oetenninatton  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  From  Turkey,  61  FR  30309  (June 
14. 1996),  we  consider  price  quotations 
as  information  from  independent 
sources.  The  export  price  calculations 
ware  based  upon  independent  sources 
and  Import  Statistics,  both  sources 
which  we  consider  to  require  no  fiirdier 
corroboration  by  the  Department 
Therrfbre.  we  determined  at  initiation, 
and  continue  to  find,  that  the 
calculations  set  forth  in  the  petition 
have  i^obative  value. 

The  petitioner  based  its  allegation  of 
NV  on  the  factors  of  production.  See 
Notice  of  Initiation.  61  FR  at  67308,  To 
calculate  the  fKitors  of  production,  die 
petitioner  used  manufsntiiring  coats 
based  on  its  own  production  experience, 
its  1995  audited  financial  st^aments. 
and  publicly  available  industry  data.  Id. 
The  factor  of  production  amounts  for 
the  most  significant  raw  material  input 
(i.e..  steel  wire)  in  the  petition  are 
consistent  with  the  factn  of  production 
amounts  reported  by  the  respondents  on 
the  record  of  this  investigation.  As  such. 


we  determine  that  the  NV  calculations 
have  probative  value.  [See 
memorandum  to  the  file  dated  May  5. 
1997.) 

Based  cm  our  pre-initiation  analysis 
and  reexamination  of  die  price 
information  supporting  the  petition,  we 
determine  that  the  highest  margin  stated 
in  the  Notice  of  Initiation  is 
corroborated  within  the  meaning  of 
section  776(c)  of  the  Act 

B.Wuxi 

As  stated  above.  Wuxi  failed  to  file 
their  questionnaire  responses  with  the 
Department  in  the  proper  manner  and  to 
serve  their  responses  on  the  other 
interacted  parties  in  this  investigation. 
In  addition.  Wuxi's  submissions  did  not 
provide  adequate  information  for 
determining  that  Wuxi  is  suffidendy 
indepmdent  from  government  control 
to  be  entidedtaa  separate  rate.  As  such, 
we  determinftihat  Wuxi  is  not  entitled 
to  a  separata  rate.  We.  therefora.  have 
included  Wuxi  in  the  "FBC-wide"  rate. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
sul^ect  merchandise  by  Top  United, 
Zoi^xun,  Junhua.  andPu  Deng  to  the 
United  States  woe  madaat  less  than 
fair  value,  we  compared  the  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  die  NV.  as  described  in  the- 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(dKl)(A)(i)  of  die  Act.  we 
compared  POI-wida  wreighted-nerage 
EPs  or  CEPs  to  waii^ted-average  NVs. 

Export  Price/CtmMtnicted  Export  Price 

Top  United 

We  used  CEP  inaccordaiice  with 
section  772(b)  of  the  Act,  because  the. 
sales  to  ^inaffiliatti  purchasers  were 
made  afiarimportation.  We  calculated ' 
CEP  based  on  packed  prices.  FOB  U.S. 
affiliate's  waidiouae  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  oiade  the  following 
deductions  fromtha starting  price 
("gnMB  unit  price"):  discounts,  inland 
freightfrom  the  plant/warehouse  to  pot 
of  exit,^PRC  broluaage  and  handling, 
international  freight,  U.S.  inland  freight 
from  poitto  wvehouse,  and  U.S. 
customs  duties,  when  appropriata.- 
Because  domestic  brokerage  and 
handling  and  inland  freight  were 
provided  by  a  NMB  canier,  we  based 
those  charges  on  surrogate  rates  from 
Indonesia.  We  made  additicmal 
deducticms.  in  accordance  with  section 
772(dXl)  of  the  Act.  for  credit  eiqienses. 
indirect  selling  expenses,  and  inventory 
carrying  costs.  Pursuant  to  section 
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772(d)(3)  of  the  Act,  the  price  was 
further  reduced  by  an  amount  for  profit, 
to  arrive  at  the  CEP.  The  amount  of 
profit  deducted  was  calculated  in 
accordance  with  section  772(f)  of  the 
Act.  Because  Top  United  is  located  in 
an  NME  country,  we  did  not  include 
any  home  market  expenses,  either  actual 
or  surrogate,  in  the  CEP  profit 
calculation.  [See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Bicycles  from  the 
People  s  Republic  of  China  61  FR  19026, 
19032,  Apr.  30.  1996.)  Because  the  PRC 
is  an  NME  we  are  using  a  surrogate 
profit  rate  based  on  total  expenses  and 
total  actual  profit  reflective  of  the 
indtistry  experience  in  our  CEP  profit 
calculations. 

Zongxun 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  calculated  EP  based  on  packed 
prices.  FDB  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  fitun 
the  starting  price  (gross  unit  price)  for 
inland  freight  from  the  plant/warehouse 
to  port  of  exit,  and  brokerage  and 
handling  in  the  PRC.  Because  domestic 
brokerage  and  handling  and  inland 
freight  were  provided  by  a  NME  carrier, 
we  based  those  charges  on  surrogate 
rates  from  Indonesia. 

Jimhua 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  calculated  EP  based  on  packed 
prices.  FOB  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
inland  freight  from  the  plant/warehouse 
to  port  of  exit,  and  brokerage  and 
handling  in  the  PRC.  Because  domestic 
brokerage  and  handling  and  inland 
freight  were  provided  by  a  NME  carrier, 
we  based  those  charges  on  surrogate 
rates  from  Indonesia. 

PuDong 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  calculated  EP  based  on  packed 
prices.  FOB  to  the  first  unaffiliated 


purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  fix>m 
the  starting  price  (i.e..  gross  unit  price) 
for  inland  freight  from  the  plant/ 
warehouse  to  port  of  exit,  and  brokerage 
and  handling  in  the  PRC.  Because 
domestic  brokerage  and  handling  and 
inland  freight  were  provided  by  a  NME 
carrier,  we  based  those  charges  on 
surrogate  rates  from  Indonesia. 

Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  inarket 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME,  and  (2) 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  tl^t  India,  Pakistan,  Sri 
Lanka.  Egypt,  and  Indonesia  are 
countries  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
(see  Memorandum  dated  March  24, 
1997).  According  to  the  available 
information  on  the  record,  we  have 
determined  that  Indonesia  is  a 
significant  producer  of  merchandise  that 
is  comparable  to  CRN.  Accordingly,  we 
have  calculated  NV  using  Indonesian 
import  prices — except,  as  noted  below, 
in  the  "Normal  Value"  section  of  this 
notice,  in  certain  instances  where  an 
input  was  sourced  from  a  market 
economy — for  the  PRC  producer's 
Cactors  of  production.  We  have  obtained 
and  relied  upon  PAI  wherever  possible. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act.  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
CR  nails  for  the  exporters  which  sold  CR 
nails  to  the  United  States  during  the 
POI.  To  calculate  NV,  the  reported  unit 
factor  quantities  were  multiplied  by 
publicly  available  Indonesian  values, 
where  possible. 

For  those  inputs  (i.e..  steel  wire)  that 
were  sourced  (either  partially  or  totally) 
from  a  market  economy  and  paid  for  in 
market  economy  ciurency.  we  used  the 
actual  price  paid  for  the  input  to 
calculate  the  factors-based  NV  in 
accordance  with  our  practice.  (See 
Lasko  Metal  Products  v.  United  States, 
437  F.  3d  1442.  1443  (Fed.  Cir.  1994).) 
We  valued  the  remaining  factors  using 
PAI  from  Indonesia. 

The  selection  of  the  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 


make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI  and  quoted  in  a  foreign  currency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  or.  in  the  case 
of  labor  rates,  consumer  price  indices, 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics.  For  a  complete  analysis  of 
surrogate  values,  see  the  Preliminary 
Determination  Calculation 
Memorandum  from  the  team  to  the  File 
["Preliminary  Determination 
Calculation  Mempmndum"),  dated  May 
5, 1997. 

Except  where  noted  below,  we  valued 
the  following  reported  direct  raw 
material  inputs  and  packing  materials 
using  1996  Foreign  Trade  Statistics 
["FTS")  data  from  Indonesia:  welding 
wire,  hydrochloric  acid,  zinc,  zinc 
powder,  barium  carbonate,  potassium 
chloride,  zinc  chloride,  boracic  acid, 
nitric  acid,  potassium  chromate,  sulfuric 
acid,  caustic  soda,  ammonia  chloride, 
and  sodium  hydrosulfite.  Reported 
packing  materials  include:  paper  carton, 
rubber  bands,  adhesive  strips,  nylon 
strips,  staples,  wood,  nails,  steel  strips, 
and  plastic  sheets.  Absent  accurate  FTS 
data,  we  used  1995  United  Nations 
Trade  Statistics  bom  Indonesia  to  value 
the  following  inputs:  welding  wire  and 
rubber  bands.  One  of  the  reported 
material  inputs,  water,  was  determined 
not  to  be  a  direct  material  input  in  the 
production  of  subject  merchandise  and, 
therefore,  has  been  treated  as  part  of  the 
fiactory  overhead  cost.  (For  further 
discussion,  see  Preliminary 
Determination  Calculation 
Memorandum.) 

To  value  direct  skilled,  direct 
unskilled,  indirect  labofand  packing 
labor,  we  used  the  1994  wage  rate — the 
latest  available  information — for  the 
manufacturing  sector  of  fabricated  metal 
products,  machinery,  and  equipment  in 
Indonesia  published  in  the  1994 
Statistical  Yearbook  of  Indonesia. 
Because  we  caiuiot  determine  whether 
the  labor  values  from  this  source  were 
for  skilled  or  unskilled  workers,  in 
accordance  with  the  Department's 
practice  in  past  NME  cases,  we  applied 
a  single  earnings  rate  to  all  reported 
labor  factors  [see  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from  the 
PRC,  60  FR  52647  (Oct.  10, 1995)  and 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Steel  Pipe  from 
Romania.  60  FR  dl532  (Nov.  30, 1995)). 

To  value  electricity,  we  used  the  1995 
electricity  rate  reported  in  A  Brief  Guide 
for  Investors,  published  by  the  Republic 
of  Indonesia's  Investment  Coordinating 
Board.  We  based  the  value  of  diesel  oil 
on  1996  FTS  data  for  Indonesia. 


We  based  our  calculation  of  factory 
overhead.  SG&A  expenses,  and  profit  on 
financial  information  for  nail,  screw, 
and  bolt  industries'  experience  in 
Indonesia,  as  reported  in  Biro  Pusat 
Statistik  1995,  Volume  II,  Indonesian 
Large  and  Medium  Manufacturing 
Statistics. 

To  value  truck  freight  rates,  we  used 
information  in  a  September  1991,  cable 
from  the  U.S  Embassy  in  Jakarta, 
Indonesia. 

To  value  foreign  brokerage  and 
handling,  we  relied  on  information 
reported  in  the  antidumping 
investigation  of  stainless  steel  bar  from 
India  [see  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Bar  from  India,  59  FR  66915,  Dec.  28, 
1994). 

Critical  Circumstances 

The  petition  contained  a  timely 
allegation  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  subject  merchandise.  Section 
733(e)(1)  of  the  Act  provides  that  the 
Department  will  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  if:  (A)(i) 
There  is  a  history  of  dumping  and 
material  injury  by  reason  of  diunped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knows  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

To  determine  that  there  is  a  history  of 
dumping  of  the  subject  merchandise, 
the  Department  normally  considers 
evidence  of  an  existing  antidumping 
duty  order  on  CRN  in  the  United  States 
or  elsewhere  to  be  sufficient.  See  e.g.. 
Preliminary  Determinations  of  Critical 
Circumstances:  Brake  Drums  and  Rotors 
from  the  People's  Republic  of  China,  61 
FR  55269  (Oct.  25, 1996);  Notice  of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Brake  Drums  and 
Rotors  from  the  People's  Republic  of 
China.  62  FR  9160  (Feb.  28, 1997). 
CurrenUy,  no  countries  have 
outstanding  antidumping  duty  orders  on 
CRN  from  the  PRC.  The  petitioner 
alleged  a  history  of  dumping  based 
upon  antidumping  orders  on  steel  wire 
nails  from  Korea  and  the  People's 
Republic  of  China,  both  of  which 
covered  CRN.  See  Certain. Steel  Wire 
Nails  From  Korea;  Final  Results  of 
Changed  Circumstances  Administrative 


Review  and  Revocation  of  Antidumping 
Duty  Order.  50  FR  40045  (Oct  1, 1985); 
Final  Results  of  Changed  Circumstances 
Administrative  Review  and  Revocation 
of  Antidumping  Duty  Order;  Certain 
Steel  Wire  Nails  from  The  People's 
Republic  of  China,  52  FR  33463  (Sept. 
3, 1987).  We  preliminarily  determine 
that  these  antidumping  orders  are  not  a 
sufficient  basis  to  find  a  history  of 
dumping  because  both  ordere  were 
revoked  several  years  ago.  However,  we 
will  consider  this  issue  further  for  the 
final  determination  and  we  invite 
interested  parties  to  comment  on  the 
issue. 

In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  subject 
merchandise  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Department  normally  considers  margins 
over  15%  for  EP  sales  and  25%  for  CEP 
sales  to  impute  knowledge  of  dumping 
and  of  resultant  material  injury.  Brake 
Drums  and  Rotors,  62  FR  at  9164-65.  In 
this  investigation,  none  of  the 
participating  exportere/manufacttirers 
hasa  margin  over  15%  for  EP  sales  or 
25%  for  CXP  sales.  Based  on  these  facts, 
we  determine  that  the  first  criterion  for 
ascertaining  whether  or  not  critical 
circumstances  exist  is  not  satisfied. 
Therefore,  we  have  not  analyzed  the 
shipment  data  for  any  of  these 
companies  to  examine  whether  imports 
of  CRN  have  been  massive  over  a 
relatively  short  period.  Thus,  because 
neither  alternative  of  the  first  criterion 
has  been  met,  we  preliminarily 
determine  that  there  is  no  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
exports  of  CRN  from  the  PRC  by  Top 
United,  Junhua,  Pu  Dong,  and  Zongxtm. 

Regarding  firms  covered  by  the  "PRC- 
wide"  rate,  we  have  used  the  "facts 
available"  as  the  basis  for  determining 
whether  critical  circumstances  exist  for 
non-respondent  exporters.  The  "facts 
available"  margin  exceeds  the  threshold 
for  imputing  knowledge-of  dumping  to 
the  importers  of  the  merchandise.  In 
addition,  we  have  adversely  assumed,  as 
the  "facts  available",  a  massive  increase 
in  imports  from  these  non-respondent 
exporters.  We,  therefore,  determine  that 
critical  circmnstances  exist  for  non- 
reSponding  exporters. 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  of 
sales  at  less  than  fair  value  in  this 
investigation. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 


determined  to  be  acceptable- for  u«e  in 
making  our  final  detennination. . 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise — except 
those  exported  by  Top  United,  Zongxim, 
Junhua,  or  Pu  Dong — that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  l^y  which  the  NV 
exceeds  the  EP  or  CEP,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exporter/manufacturer 


Top  United 

Zongxun  

Junhua  

Pu  Dong  

PRC-wideRate 


Weighted- 
average 


percentage 


0 
0 

0 
118.41 


^  De  Minimis. 

The  PRC-wide  rate  applies  to  all  - 
entries  of  subject  merchandise  except 
for  entries  fiom  exporters/factories  that 
are  identified  individually  above. 

FTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefis  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  28, 
1997,  and  rebuttal  briefs,  no  later  than 
August  4, 1997.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
simunary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act.  vtre  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  argiunents  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  August  5. 1997, 
at  9:00  ajn.  in  Room  1412  at  the  U.S. 
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Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  befioTe  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  tan 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (31 
a  Ust  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
rdised  in  the  lme£t.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days,  after  the 
publication  of  this  notice  in  the  Federal 


This  determinotioais  published 
pursuant  to  section  733(d)  of  the  Act 

Dtted:  May  5. 1997. 

labirtS.LaKMM. 

Acting  AsBStant  Secretarffbr  Import 
Administration. 

[FR  Doc.  97-12394  Filed  S-9-97;  8:45  un] 
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DEPARTMENTOF  COMMSHeE 

IntemailDnii  Trad*  Adminiatratton 
(A-««s-«2q 

Nolics  OT  PraUininafy  Datafminatlon  of 
Salaa  at  Laaa  Tlwn  Fair  ValiM  and 
mqwnenieni  at  rinai  uaiaciiiinaBOni 
CollMad  RooAfiQ  NaMa  Froni  Taiwan 

AQBICY:  Import  Administration, 
Intnnational  Trade  Administration, 
Department  of  Commerce. 
ffFECnVE  DATE:  May  12, 1997. 
RM  FUfVTHER  MRMMATKM  CONTACT: 
Everett  Kelly  or  Ellen  (kebasch.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-4194  or  (202>482- 
3773.  respectively. 

The  Applirahie  SUtnle 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  tbe  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  othOTwisa  indicated,  aU  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulationa  published  in  the 


Federal  Register  on  May  11, 1995  (60 

FR  25130). 

Preliminary  Detenaination 

We  preliminarily  determine  that 
collated  roofing  nails  ("CRN")  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act  The -estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  diis 
investigation  (Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Collated  Roofing  Nails  from  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Taiwan  (61  FR  67306. 
December  20. 1996),  the  following 
events  have  occiured: 

On  January  17. 1997.  the  United 
States  International  Trade  Commission 
("ITC")  issued  an  affirmative 
preliminary  injury  determination  in  this 
case  (see  ITC  Investigation  Noe.  731- 
TA-757-759). 

During  November  1996  throngh 
January  1997,  the  Department  obtained 
i^ifbrmation  from  various  sources 
identifying  producers/exporters  of  the 
subject  merchandise.  [See  Memorandum 
to  the  File,  dated  May  5. 1997.  for  a 
detailed  explanation  of  the 
Department's  search  for  producers/ 
exporters  of  the  subject  merchandise.) 
During  January  and  February,  based  on 
this  iiiformatian,  the  Department  issued 
antidumpiitg  questionnaires  to  Unicatch 
Industrial  Co.  Ud.  ("Unicatch").  K. 
Ticho  Industries  Co..  Ltd.  ("K.  Ticho"). 
Hao  Chun  B&M  Corporation  ("Hao 
Chun"),  Lei  Chu  Enterprise  Co..  Ltd. 
("Lei  Chu").  Forrader  Union  Company 
("Forrader").  Double  Dragon  Ent  Co. 
Ltd.  ("Dragon").  SftJ  Wire  Products 
Company.  Ltd.  ("Sftf').  Certified 
Products  Inc.  ("Certified"),  Sun  Jade 
Handicraft  Ltd.  ("Sun  Jade").  Master 
United  Corporation  ("United"),  Trim 
International  Incorporated  ("Trim"), 
and  Romp  Coil  Nail  Industries 
("Romp"^  The  questionnaire  is  divided 
into  four  sections:  Section  A  requests 
general  information  concerning  a 
company's  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  the  merchandise  in  all  of  its 
markets.  Sections  B  and  C  request  home 
market  sales  listings  and  U.S.  sales 
listings,  respectively.  Section  D  requests 
information  on  the  cost  of  production 
("COP")  of  the  foreign  like  product  and 
constructed  value  ("CV")  of  the  subject 
merchandise. 


The  Department  received  responses  to 
Section  A  of  the  questionnaire  during 
February  and  March.  1997.  K.  Ticho  did 
not  respond  to  the  Department's 
questionnaire.  [See  the  "Fair  Value 
Comparisons"  section  below,  for  further 
discussion). 

On  March  13, 1997,  pursuant  to 
section  777A(c)  of  the  Act,  the 
Department  determined  that,  due  to  the 
large  number  of  exportos/producers  of 
the  subject  merchandise,  it  would  limit 
the  number  of  mandatory  respondents 
in  this  investigation.  The  Department 
determined  that  the  resources  available 
to  it  for  this  investigation  ai|d  the  two 
companion  investigations  limited  our 
ability  to  analyze  any  more  than  the 
responses  of  the  four  largest  exporters/ 
producers  of  the  subject  merchandise  in 
this  investigation.  Based  on  Section  A 
questionnaire  responses,  the 
Department  determined  that  the  four 
largest  companies,  and  therefore  the 
mandatory  respondents  in  this 
proceeding,  were:  Unicatch.  Lei  Chu, 
Romp,  and  S&J.  (For  detailed 
infbiination  regarding  this  issue,  see 
memorandum  to  Lou  Apple  from  the 
CRN  team,  dated  March  13, 1997.) 

Unicatch,  Lei  Chu,  Romp,  and  SftJ 
submitted  questionnaire  responses  in 
February  and  March  1997.  We  issued 
supplemental  requests  for  information 
in  March  and  April  1997.  and  received 
supplemental  responses  to  these 
requests  in  April  1997. 

On  April  14. 16. 23.  and  25. 1997.  the 
Paslode  Division  of  Illinois  Tool  Works 
Inc.  ("Petitioner")  filed  comments  on 
the  Unicatch.  Lei  Chu.  Romp,  and  SftJ 
questionnaire  responses. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  April  22. 1997.  Respondents 
Unicatch  and  Lei  Chu  requested  that, 
pursuant  to  section  735(aK2)(A)  of  the 
Act,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  affirmative 
preliminary  determination  in  the 
Fedval  tegislei.  In  accordance  with 
section  735(a)(2KA)  of  the  Act  and  19 
CFR  353.20(b).  inasmuch  as  our 
preliminary  determination  is 
affirmative.  Unicatch  and  Lei  Chu 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise 
under  investigation,  and  we  are  not 
awaxe  of  the  existence  of  any 
compelling  reasons  for  denying  the 
request,  we  are  granting  the 
respondents'  request  and  postponing  the 
final  determination.  Suspension  of 
liquidation  will  be  extended 


accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof. 
Whether  Assembled  or  Unassembled, 
from  Japan  (61  FR  8029.  March  1. 1996). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  CR  nails  made  of  steel, 
having  a  length  of  *  Vie  to  l-*Vi6  inches 
(or  20.64  to  46.04  millimeters),  a  head 
diameter  of  0.330  inch  to  0.415  inch  (or 
8.38  to  10.54  millimeters),  and  a  shank 
diameter  of  0.100  inch  to  0.125  inch  (or 
2.54  to  3.18  millimeters),  whether  or  not 
galvanized,  that  are  collated  wdth  two 
wires. 

CR  nails  within  the  scope  of  this 
investigation  are  classifiable  tmder  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheading 
7317.00.55.05.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POI")  comprises  each  exporter's  four 
most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition.  In  this  case,  the 
POI  for  all  companies  is  October  1. 1995 
through  September  30. 1996. 

Fair  Value  Comparisons 

A.  K.  Ticho 

As  discussed  above,  K.  Ticho  did  not 
respond  to  the  Department's 
questioimaire.  Section  776(aX2)  of  the 
Act  provides  that  if  an  interested  party 
witldiolds  information  that  has  been 
requested  by  the  Department,  foils  to 
provide  such  information  in  a  timely 
manner  and  in  the  form  requested, 
significantly  impedes  a  proceeding,  or 
provides  siK:h  information  but  the 
informaticm  cannot  be  verified,  the 
Department  shall  use  the  facts  odierwise 
available  in  reaching  die  ^plicable 
determination.  Because  K.  Ticho  fuled 
to  submit  tbe  information  that  the 
Department  specifically  raquestad.  we 
must  base  our  determination  for  K. 
Ticha^n  the  facts  available. 

Section  776(b)  of  the  Act  provides 
that  adverse  infocences  may  be  used 
a^inst  a  party  that  has  failed  to 
cooperate  by  not  acting  to  die  best  of  iu 
ability  to  comply  with  a  request  for 
information.  K.  Ticho's  decision  not  to 
participate  in  the  Departnmit's 
*  investigation  demonstrates  that  K.  Ticho 
has  foiled  to  act  to  the  best  of  its  ability 
in  this  investigation.  Thus,  the 
Department  has  determined  that,  in 
selecting  from  ■mnng  the  facts 


otherwise  available,  an  adverse 
inference  is  warranted.  As  adverse  focts 
available,  we  are  assigning  to  ICTicho 
the  higher  of  the  petition  margin  or 
margin  calculated  for  any  respondent  in 
this  iirvestigation.  Because  the  margins 
in  the  petition  (as  recalculated  by  the 
Department  at  initiation)  were  higher 
than  any  of  the  calculated  margins,  we 
used  the  highest  margin  stated  in  the 
Notice  of  Initiation,  40.28%,  as  total 
adverse  facts  available  for  K.  Ticho. 

Section  776(c)  of -the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  from  indepmident  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
316. 103d  Cong.,  2d  Sess.  (1994) 
(hereinafter,  the  "SAA"),  states  diat 
"ccHToborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  the  petition,  the  petitioner  based  its 
allegation  of  export  price  on  price 
quotes  from  two  manufacturer/exporters 
of  CRN  in  Taiwan.  These  price 
quotations  were  adjusted  for  movement 
expenses  using  ciistoms  data  and  IM- 
145  lmp(»t  Statistics.  See  Notice  of 
Initiation.  61  FR  at  67307-08.  As  stated 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  From 
Turiray.  61  FR  30309  Qune  14. 1996).  we 
consider  price  quotations  as  infdnnation 
from  independent  sources.  Hie  export 
price  calculations  were  based  upon 
independent  sources  and  Import 
Statistics,  both  sources  whidi  we 
consider  to  ratpure  no  further 
corroboration  by  the  Department 
Thwefore.  we  determined  at  initiation, 
and  ccmtinue  to  find,  that  the 
calculations  set  forth  in  the  petition 
have  probative  value. 

The  petitioner  based  Normal' Value 
("NV")on  CV.  See  Notice  of  Initiation, 
61  FR  at  67306.  To  calculate  CV.  the 
petitioner  used  manufiartining  costs 
based  on  its  own  producticm  experience, 
its  1995  audited  financial  statemei^. 
and  publicly  available  industry  data.  Id. 
The  CV  calculations  in  the  petition  are 
consistent  with  the  CVs  reported  by  the 
respondents  on  the  lecoid  of  Ais 
investigation.  As  such,  we  determine 
that  the  NV  nlculationshave  probative 
value.  (See  memoiandHm,  dated  May  5, 
1997.) 

Based-on  our  pre-initiation  analysis 
and  reexamination  of  the  price 
information  supporting  this  petition,  we 
determine  dmt  the  hi^baet  margin  rtated 
in-the  Notice  of  Initiation  is 


corroborated  within  the  meaning  (tf  ' 
section  776(c)  of  the  Act. 

B.  Unicatch.  Lei  Chu.  SftJ.  and  Romp 

To  determine  whether  sales  of  the 
sul^ect  merchandise  by  Unicatch.  Lei 
Chu.  SftJ.  and  Romp  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  Export  Price  ("EP")  or 
Constructed  Export  Price  ("CEP")  to  the 
NV,  as  described  in  the  EP.  CEP.  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777 A(dMl  )(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  or  CEPs  to  vreighted-avera^  NVs. 

In  making  our  comparisons,  m 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market,  fitting  the  description 
specified  in  the  "Scope  of  Investi^tion" 
section  of  this  notice,  above,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Unicatch.  Lei 
Chu.  SftJ.  and  Romp  reported  that  they 
had  no  viable  home  m^iet  or  third 
country  sales  during  the  POI.  We 
therefore  made  no  price-to-price 
comparisons.  See  the  "Normal  Value" 
section  x>t  this  notice,  below,  for  further 
discussion. 

Level  of  Trade  and  CEP  Ofbet 

As  set  forth  in  section  773(aKl)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-331. 
to  the  extent  {HacticaUe,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  as  the 
U.S.  sales.  When  the  Department  is 
un^le  to  find  aalesin  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  aalels),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  difierent  levels  of  trade. 
Section  773(aX7XA)  provides  that  if  we 
compare  a  LJ.S.  sale  with  a  home  market 
sale  made  ata  diffstent  level  of  trade, 
when  appropriate,  we  will  adjust  NV  to 
account  fortius  difbrenoe.  When  NV  is 
based  on  CV,  the  level  of  trade  is  that 
of  the  sales  from  which  we  derive 
selliBg.  general  and  administrative 
("SGftA")  expenses  and  profit 

For  oompvisons  to  CEP  sales,  section 
77a(aX7)(B)  estdMishes  the  procedure 
fior  maidng  a  CEP  offset  when  two 
conditions  are  met  First,  the  NV  is 
estaUisbsd  at  a  level  of  trade  which 
constitutes  a  mora  advanced  stage  of 
distribution  than  the  level  (tf  trade  of  the 
CEP.  and  second,  tfaetlata  availaUe  do 
not  estaUirii  an  appropriate  basis  for 
calcolatiBg  a  level  of  trade  adhntment 

We  have  not  applied  a  level  of  trade 
adjustment  or  CEP  ofEset  for  any 
respondent  in  this  investigation  because 
none  of  the  respondents  claimed  a  level 
of  trade  adjustment  and  we  are  unable 
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to  deteimine  whether  the  NVs  for  each 
respondent  are  calculated  at  different 
levels  of  trade  than  their  U.S.  sales.  As 
explained  below  in  the  "Normal  Value" 
section  of  this  notice,  we  calculated  NV 
for  each  respondent  based  entirely  on 
CV.  We  derived  SG&A  and  profit  from 
data  contained  in  each  respondents' 
financial  statements.  This  data  does  not 
permit  an  appropriate  level  of  trade 
analysis  t>ecause  we  are  unable  to 
isolate  the  particular  selling  expenses 
associated  with  the  selling  functions  for 
each  respondents'  NV.  Therefore,  we 
find  insufficient  evidence  on  the  record 
to  justify  a  level  of  trade  adjustment  or 
CEPofEset. 

Export  Price/Constructed  Export  Price 

Unicatch 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  where  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  prior  to 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facXa  of  record. 
We  used  CEP  in  accordance  with 
section  772(b)  of  the  Act  where  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  after  importation. 
We  calculated  EP/CEP,  as  appropriate, 
based  on  packed  prices,  either  FOB 
Taiwan,  C&F  USA.  OF  USA.  Free  on 
Road  {'•FOR")  Taiwan,  or  FOB  U.S. 
affiliate's  warafaoiue  to  the  fiist 
unaffiliated  purchaser  in  the  United 
States.  For  both  EP  and  CEP  sales  we 
made  deductions  from  the  starting  price 
(gross  unit  price)  for  discounts,  inland 
freight  from  the  plant/warehouse  to  port 
of  exit,  Taiwan  brokerage  and  handling, 
international  freight,  marine  insurance, 
U.S.  inland  freight  from  port  to  the 
warehouse,  and  U.S.  customs  duties, 
where  appropriate.  We  also  adjusted  the 
starting  price  and  quantity  for  returns. 
We  added  to  both  EP  and  CEP  reported 
duty  dzawfaack  amounts. 

For  Unicatch's  CEP  sales,  we  made 
additional  deductions,  in  accordance 
writh  section  772(d)  (1)  and  (2)  of  the 
Act.  for  commissions,  credit  expenaes. 
indirect  selling  expenses,  and  inventory 
carrying  costs.  Pursuant  to  section 
772(dH3)  of  the  Act,  the  price  wa» 
further  reduced  by  an  amount  for  jnofit, 
to  arrive  at  the  CEP.  In  accordance  with 
section  773(0  of  the  Act,  the  CEP  profit 
rate  was  calculated  using  the  expenses 
incurred  by  Unicatch  and  its  affiliates 
on  their  sales  of  the  subject  merchandise 
in  the  United  States  and  the  profit 
associated  with  those  sales.  Because 
Unicatch  had  no  home  market  sales,  we 
did  not  include  any  ^me  mariiet 
expenses  in  the  CEP  profit  rate 
calculation. 


LeiChu 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  sold  to 
imaffiliated  ciistomers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  of  record. 
We  calculated  EP  based  on  packed 
prices,  either  FOB,  CNF  USA,  or  CIF 
USA  to  the  first  unaffiliated  purchaser 
in  the  United  States.  Where  appropriate, 
we  made  deductions  from  the  starting 
price  (gross  unit  price)  for  inland  freight 
from  the  plant/warehouse  to  port  of  exit, 
brokerage  and  handling  in  Taiwan, 
international  freight,  marine  insurance, 
and  bank  charges.  We  added  to  EP 
reported  duty  drawback  amounts. 

SftJ 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  £u:ts  of  record. 
We  calculated  EP  based  on  packed 
prices,  either  FOB,  CNF,  or  OF  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  freight  from  the 
plant/warehouse  to  port  of  exit, 
brokerage  and  handling  in  Taiwan, 
international  freight,  marine  insurance 
and  direct  aelling  oxpenses. 

Romp 

We  used  EP  in  accordance  witii 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  pf  record. 
We  calculated  EP  based  on  packed 
prices,  FOB  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  frvm 
the  starting  price  (gross  unit  price)  for 
inland  freight  from  the  plant/warehouse 
to  pent  of  exit,  and  brokerage  and 
handling  in  Taiwan.  We  added  to  EP 
reported  duty  drawrback  amounts. 

NomKil  VabiB 

In  order  to  determine  whether  there  is 
a  sufficient  volimie  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calcidating  NV  (i.e.,  the  aggregate 
voliune  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compare  each  respondent's 
volimie  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  mwriisndise.  in 
accordance  with  section  773(aHl)(C)  of 
the  Act.  Unicatch,  Lei  Chu.  S&J,  and 
Romp  reported  that  they  had  no  home 


market  sales  during  the  POI.  Therefore, 
we  have  determinml  that  none  of  the 
respondents  have  a  viable  home  market 
Because  Unicatch,  Lei  Chu,  S&J,  and 
Romp  also  reported  that  they  had  no 
third  country  sales  during  the  POI,  we 
based  normal  value  on  CV  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  a  respondent's  cost  of 
materials,  fabrication,  SG&A,  profit  and 
U.S.  packing  costs  as  reported  in  the 
U.S.  sales  databases.  In  this  case,  none 
of  the  respondents  had  home  market 
selling  expenses  or  home  market  profit 
upon  which  to  base  CV. 

Section  773(e)(2)(B)  of  the  Act  sets 
forth  three  alternatives  for  computing 
profit  and  SG&A  without  establishing  a 
hierarchy  or  preference  among  the 
alternative  methods.  We  did  not  have 
the  necessary  cost  data  for  methods  one 
(calculating  SG&A  and  profit  incurred 
by  the  producer  on  the  home  market 
sales  of  merchandise  of  the  same  general 
category  as  the  exports  in  question),  or 
two  (averaging  SG&A  and  profit  of  other 
investigated  jnoduoers  of  die  foreign 
like  product).  The  third  ahematrve 
(section  773(e)(2)(B)(iii)  of  the  Act) 
provides  that  profit  and  SG&A  may  be 
computed  by  any  other  reasonable 
method,  capped  by  the  amount  of  profit 
normally  realized  on  sales  in  the  home 
market  of  the  same  general  category  of 
products.  The  SAA  states  that,  if  die 
Department  does  not  have  the  data  to 
deteimine  amounts  for  profit  under 
alternatives  one  and  two  or  a  profit  cap 
under  alternative  three,  it  may  apply 
alternative  three  (without  determining 
the  cap)  on  the  basis  of  "the  facts 
available."  SAA  at  841.  Therefore,  as  the 
facts  available,  we  ate  using  each 
respondent's  overall  profit  and  SG&A 
rate  associated  with  its  total  sales  as 
recorded  in  its  most  recent  financial 
statement.  Because  the  figures  recorded 
in  the  financial  statements  are  company- 
specific  and  contemporaneous  with  the 
roi,  we  preliminarily  determine  this 
data  to  be  a  reason^le  surrogate  for 
SG&A  and  profit  of  the  subject 
merchandise.  However,  we  will 
consider  the  issue  of  appropriate  SG&A 
and  profit  infoimation  further  for  the 
final  determination  and  invite  comment 
on  this  issue. 

Price  to  CV  Comparisons 

Because  we  based  SG&A  for  CV  on  the  * 
finanrial  statements  of  each  individual 
company,  where  wexompared  CV  to  EP. 
we  did  not  make  aily  circumstance  of 
sale  adjustments  for  direct  expenses  and 


commissions  as  we  were  iwable  to  split 
out  bom  total  SG&A  these  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale   . 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occiured  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method. 
Policy  Bidletin  96-1:  Currency 
Conversions  (61  FR  9434,  March  8, 
1996)).  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  iise  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  did  not  undergo  a 
sustained  movement. 

Critical  Circumstances 

The  petition  contained  a  timely 
allegation  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  subject  merchandise.  Section 
733(e)(1)  of  the  Act  provides  that  the 
Department  will  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  if:  (A)(i) 


there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knows  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

To  determine  that  there  is  a  history  of 
dumping  of  the  subject  merchandise, 
the  Department  normally  considers 
evidence  of  an  existing  antidumping 
duty  order  on  CRN  in  the  United  States 
or  elsewhere  to  be  sufficient.  See  e.g.. 
Preliminary  Determinations  of  Critical 
Circumstances:  Brake  Drums  and  Rotors 
fit)m  the  People's  Republic  of  China,  61 
FR  55269  (Oct.  25, 1996);  Notice  of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Brake  Drums  and 
Rotors  bom  the  People's  Republic  of 
China,  62  FR  9160  (Feb.  28, 1997). 
CurrenUy,  no  countries  have 
outstanding  antidiunping  duty  orders  on 
CRN  bom  Taiwan.  The  petitioner 
alleged  a  history  of  dimiping  based 
upon  antidumping  order*  on  steel  wire 
nails  from  Korea  and  the  People's 
Republic  of  China,  both  of  which 
covered  CRN.  See  Certain  Steel  Wire 
Nails  From  Korea;  Final  Results  of 
Changed  Circumstances  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order,  50  FR  40045  (Oct  1, 1985); 
Final  Results  of  Changed  Circumstances 
Administrative  Review  and  Revocation 
of  Antidumping  Duty  Order;  Certain 
Steel  Wire  Nails  bom  The  People's 
Republic  of  China,  52  FR  33463  (Sept. 
3, 1987).  We  preliminarily  determine 
that  these  antidumping  orders  are  not  a 
sufficient  basis  to  find  a  history  of 
dumping  because  both  orders  were 
revoked  several  years  ago.  However,  we 
will  consider  this  issue  further  for  the 
final  determination  and  we  invite 
interested  parties  to  comment  on  the 
issue. 

In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  subject 
merchandise  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Departinent  normally  considers  margins 
over  15%  for  EP  sales  and  25%  for  CEP 
sales  to  impute  knowledge  of  dumping 
and  of  residtant  material  injury.  Brake 
Drums  and  Rotors,  62  FR  at  9164-65.  In 
this  investigation,  none  of  the  exporters/ 
manufacturers  has  a  margin  over  15% 
for  EP  sales  or  25%  for  CEP  sales.  Based 
on  these  facts,  we  determine  that  the 
first  criterion  for  ascertaining  whether 


or  not  critical  circumstances  exist  is  not 
satisfied.  Therefore,  we  have  not 
analyzed  the  shipment  data  for  any  of 
these  companies  to  examine  whether 
imports  of  CRN  have  been  massive  over 
a  relatively  short  period.  Thus,  because 
neither  alternative  of  the  first  criterion 
has  been  met,  we  preliminarily 
determine  that  there  is  no  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
exports  of  CRN  bom  Taiwan  by 
Unicatch,  Lei  Chu,  Romp,  and  S&J. 

Regarding  all  other  exporters,  because 
we  do  not  find  that  critical 
circumstances  exist  for  any  of  the 
investigated  companies,  we  also 
determine  that  critical  circumstances  do 
not  exist  for  companies  covered  by  the 
"All  Others"  rate. 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  in  this 
investigation,  if  the  final  determination 
is  affirmative. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise — except 
those  exported  by  Unicatch  or  Lei 
Chu — that  are  entered,  or  withdrawn 
bom  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  We  vnll 
instruct  the  Customs  Service  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  in  the  chart  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manutacturer 


Unicaich  .. 
LeiChu  ... 

Romp  

S&J  

K.  Ticho ... 
All  Others 


Wetghted- 
averaQe 

margin 
percentage 


0 
4.38 

6.09 

6.21 

40.28 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  zero 
margins  and  the  margin  determined 
entirely  under  section  776  of  the  Act 
from  the  calculation  of  the  "All  Others 
Rate." 
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rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
wUl  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  30, 
1997,  and  rebuttal  briefs,  no  later  than 
August  6, 1997.  A  list  of  authorities 
used  and  an  executive  siunmary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
summary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  August  7th,  at 
9:00  a.m.  in  Room  1412  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  ffiibmit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(d)  of  the  Act. 

Dated:  May  5.  1997. 
Roiwrt  S.  LaKHM. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  97-12395  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-S04] 

Porcelain-on-Steel  Cookware  Front 
Mexico:  Notice  of  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of    * 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  24, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
porcelain-on-steel  (POS)  cookware  fit)m 
Mexico.  This  review  covers  the  period 
December  1, 1993,  through  November 
30, 1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  and 
computer  program  errors,  we  have 
changed  the  preliminary  results,  as 
described  below  in  the  comments 
section  of  this  notice. 
EFFECTIVE  DATE:  May  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Johnson  or  Mary  Jenkins, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone, 
(202)  482-ft929  or  (202)  482-1756, 
respectively. 

SUPPtaiENTARY  MFORMATKM: 

Background 

On  November  24, 1995,  the 
Department  published  in  the  Federal 
Register  the  Notice  of  Preliminary 
Results  of  Administrative  Review: 
Porcelain-on-Steel  Cookware  from 
Mexico  (60  FR  58044)  (Preliminary 
Results).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  porcelain-on-steel  cookware, 
including  tea  kettles  that  do  not  have 
self-contained  electric  heating  elements. 
AU  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  This  merchandise  is 
currently  classifiable  under  Harmonized 


Tariff  Schedule  of  the  United  States 
(HTSUS)  subheading  7323.94.CK). 
Kitchenware  currently  entering  under 
HTSUS  subheading  7323.94.00.30  is  not 
subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  period  of  review  (POR)  is 
December  1, 1993,  to  November  30, 
1994.  The  review  covers  one 
manufacturer/exporter  of  Mexican  POS 
cookware,  Cinsa,  S.A.  de  C.V.  (Cinsa). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Product  Comparisons 

In  accordance  with  the  Department's 
standard  methodology,  we  calculated 
transaction-specific  U.S.  prices  for  Cinsa 
based  on  purchase  price  (PP),  and 
compared  these  U.S.  sales  to  foreign 
market  values  (FMVs)  based  on  either 
monthly  weighted-average  home  market 
prices  or  constructed  value  (CV).  For 
price-to-price  comparisons,  we  made 
comparisons  based  on  the  following 
product  characteristics:  gauge  (i.e., 
whether  heavy  or  light),  quality,  product 
configuration/size  (e.g.,  frying  pan, 
roaster),  number  of  enamel  coats,  and 
color. 

We  have  determined  that  heavy  gauge 
(HG)  and  light  gauge  (LG)  cookware  are 
not  such  or  similar  merchandise  (see 
finay  Analysis  Changes  for  the  8th 
Review  of  Porcelain-on-Steel  Cookware 
from  Mexico,  Memorandum  from  the 
Team  to  Louis  Apple,  Acting  Director, 
Group  II,  AD/CVD  Enforcement  dated 
February  21, 1997,  (Final  Analysis 
Memorandum)).  For  this  reason,  and 
because  Cinsa  made  no  home  market 
sales  of  HG  merchandise  and  there  were 
no  CV  data  on  the  record  for  Cinsa's 
sales  of  HG  merchandise,  we  assigned 
these  HG  sales  the  weighted  average  of 
all  margins  calculated  for  Cinsa's  U.S. 
sales  of  LG  cookware.  See  Comments  1— 
4. 

Verification 

As  provided  in  section  776(b)  of  the 
Tariff  Act,  we  verified  information 
provided  by  Cinsa  using  standard 
verification  procedures,  including 
onsite  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information. 
Although  primarily  engaged  in  the 
production  and  sale  of  LG  cookware, 


Cinsa  also  made  a  few  U.S.  sales  of  HG 
cookware  produced  by  ENASA,  a 
manufacturer  of  HG  cookware.  Cinsa 
did  not  make  any  home  market  sales  of 
HG  cookware. 

United  States  Price 

We  calculated  PP  based  on  the  same 
methodology  used  in  the  Preliminary 
Results,  except  in  the  following 
instances:  (1)  we  used  a  revised  U.S. 
interest  rate  to  calculate  imputed  credit 
expenses;  and  (2)  we  calculated  U.S. 
imputed  credit  expenses  on  sales  to  U.S. 
customers  who  paid  by  letter  of  credit. 
See  Comment  9. 

Foreign  Market  Value 

We  calculated  FMV  based  on  the 
same  methodology  used  in  the 
Preliminary  Results,  except  in  the 
following  instances:  (1)  We  recalculated 
home  market  credit  expenses  using  the 
revised  interest  rate  reported  in  the  July 
26,  1995,  supplemental  response;  (2)  for 
sales  in  the  home  market  with  missing 
payment  dates,  we  applied  a  credit 
expense  calculated  using  the  average 
period  between  shipment  and  payment 
for  those  sales  where  payment  date  was 
reported;  and  (3)  we  deducted  home 
market  commissions  and  added  U.S. 
indirect  selling  expenses  capped  by  the 
amount  of  home  market  commissions, 
in  accordance  with  19  CFR  353.56. 

Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  the  Department  conducted  a 
test  of  home  market  sales  made  during 
the  POR  to  determine  if  sales  were  made 
at  prices  below  Cinsa's  cost  of 
production  (COP)  within  the  meaning  of 
section  773(b)  of  the  Act.  For  home 
market  models  which  would  have  been 
the  best  match  for  a  U.S.  model  but  for 
which  there  were  insufficient  home 
market  sales  at  or  above  the  COP,  we 
compared  USP  to  CV. 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  stun 
of  respondent's  cost  of  materials, 
fabrication,  and  general  expenses,  in 
accordance  with  19  CFR  353.51(c),  and 
as  described  in  the  Preljpinaiy  Results. 

B.  Test  of  Home  Market  Sales  Prices 

As  stated  in  the  Preliminary  Results, 
we  used  Cinsa's  adjusted  cost  data.  We 
compared  the  weighted  average  product 
specific  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act 
We  tested  whether  a  substantial 
quantity  of  respondent's  home  market 
siales  of  subject  merchandise  were  made 
at  prices  below  COP  over  an  extended 
period  of  time.  On  a  product-specific 


basis,  we  compared  the  COP  to  the 
reported  home  market  prices,  less  any 
applicable  movement  charges  and 
rebates.  We  made  the  follovdng  changes 
to  the  COP  calculation  used  in  the 
Preliminary  Results:  (a)  as  COP  was 
calculated  exclusive  of  packing 
expenses,  we  deducted  these  expenses 
from  the  net  home  market  sales  price 
used  to  determine  whether  sales  were 
below  the  COP;  and  (b)  we  corrected  the 
COP  calculation  to  eliminate  double 
counting  of  commission  expenses  in  the 
COP  selling  expenses. 

To  satisfy  the  requirement  of  section 
773(b)(1)  of  the  Act  that  below-cost  sales 
be  disregarded  only  if  made  in 
substantial  quantities,  we  applied  the 
following  methodology.  If,  by  quantity, 
over  90  percent  of  the  respondent's  sales 
of  a  given  product  were  at  prices  equal 
to  or  greater  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
substantial  quantities.  If  between  10  and 
90  percent  of  the  respondent's  sales  of 
a  given  product  were  at  prices  equal  to 
or  greater  than  the  COP,  and  sales  of 
that  product  were  also  found  to  be  made 
over  an  extended  period  of  time,  we 
disregarded  only  the  below-cost  sales. 
Where  we  found  that  more  than  90 
percent  of  the  respondent's  sales  of  a 
product  were  at  prices  below  the  COP, 
and  the  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
alt  sales  of  that  product,  and  calculated 
FMV  based  on  CV,  in  accordance  with 
section  773(b)  of  the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POR  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POR,  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POR.  When  we 
found  that  sales  of  a  product  only 
occurred  in  one  or  two  months,  the 
number  of  months  in  which  the  sales 
occurred  constituted  the  extended  • 

period  of  time,  i.e.,  where  sales  of  a 
product  were  made  in  only  two  months, 
the  extended  period  of  time  was  two 
months;  where  sales  of  a  product  were 
made  in  only  one  month,  the  extended 
period  of  time  was  one  month.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  United 
Kingdom,  60  FR  10558. 10560  (February 
27. 1995). 


C.  Results  of  COP  Test 

We  found  that  for  certain  products, 
between  10  and  90  percent  of  Cinsa's 
home  market  sales  were  sold  at  below- 
COP  prices  over  an  extended  period  of 
time.  Because  Cinsa  provided  no 
indication  that  the  disregarded  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  in  accordance  with  section  773(b) 
of  the  Act,  we  based  FMV  on  CV  for  all 
U.S.  sales  left  without  a  home  market 
sales  match  as  a  result  of  our 
application  of  the  COP  test 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  respondent's  cost  of 
materials,  fabrication,  general  expenses, 
packing  costs,  and  profit.  In  accordance 
with  section  773(e)(l)(B)(i)  and  (ii),  we 
used:  (1)  The  actual  amount  of  general 
expenses  because  those  amounts  were 
greater  than  the  statutory  minimum  of 
ten  percent  and  (2)  the  actual  amount  of 
profit  where  it  exceeded  the  statutory 
minimum  of  eight  percent  on  above-cost 
sales. 

Price-to-CV  Comparisons 

Where  we  made  CV  to  PP 
comparisons,  we  made  a  circumstance- 
of-sale  (COS)  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses  and  bank  fees  between  the  two 
markets.  We  deducted  home  market 
commissions  and  added  U.S.  indirect 
selling  expenses  capped  by  the  amount 
of  home  market  commissions,  in 
accordance  with  19  CFR  353.56. 

Interested  Party  Comments 

Comment  1 :  Whether  or  not  Cinsa  and 
ENASA  Should  be  Collapsed 

Petitioner  argues  that  the 
Department's  determination  in  the 
Preliminary  Results  not  to  collapse 
Cinsa  and  ENASA,  a  related 
manufacturer  of  HG  cookware.  is 
contrary  to  its  long-standing  practice 
with  respect  to  collapsing  related 
parties.  Petitioner  claims  that,  in  the 
instant  review,  Cinsa  and  ENASA  are  so 
closely  intertwined  that  there  is  a  strong 
possibility  of  manipulation  of  prices 
and/or  production  decisions.  Petitioner 
further  argues  that  the  Department  must 
use  a  "totality  of  the  circumstances"  test 
in  its  collapsing  analysis  as  opposed  to 
determining  that  the  ability  to  shift 
production  between  related  parties 
without  retooling  is  the  determinative 
factor. 

Cinsa  states  that  it  would  not  contest 
a  finding  by  the  Department  that  the  two 
companies  should  be  collapsed  and 
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treated  as  a  single  entity  given  their 
common  ownership,  and  shared  board 
members  and  managerial  employees. 
However,  Cinsa  also  maintains  that 
sufficient  evidence  exists  on  the 
administrative  record  in  this  case  to 
support  the  Department's  determination 
in  the  preliminary  results  not  to 
collapse  the  two  companies.  Cinsa 
argues  that  the  administrative  record, 
including  the  E)epartment's  verification 
of  the  physical  differences  between  HG 
and  LG  merchandise,  the  separate 
production  facilities,  and  the  different 
production  processes  provide  sufficient 
evidence  to  support  the  substantial 
evidence  standard  for  determining  that 
the  two  companies  should  not  be 
collapsed  and  treated  as  a  single  entity. 

DOC  Position:  The  Department  will 
collapse  two  producers  if  eocii  of  three 
requirements  are  met:  (1)  the  producers 
must  be  "affiliated";  (2)  they  must  have 
manufacturing  facilities  sufficiently 
similar  that  no  substantial  retooling 
would  be  needed  to  restructuire 
manufacturing  priorities  with  respect  to 
the  subject  merchandise  (i.e.,  that  the 
physical  infrastructure  exists  for  the  two 
firms  to  act  as  one  in  producing  the 
merchandise),  and  (3)  the  Department 
concludes,  based  on  a  series  of  listed 
factors,  that  there  is  a  sigmficant 
potential  for  manipulation  of  price  or 
production  (i.e..  that  the  control 
infrastructure  exists  which  would 
enable  the  firms  to  realize  any  ability  to 
shift  production  or  price  made  possible 
by  the  overlapping  production  facilities 
refKTsd  under  the  second  requirement). 
See  Antidumping  Duties:  Countervailing 
Duties:  Notice  of  Proposed  Rule  Making 
and  Request  for  Public  Comments.  61 
FR  7308.  7330  and  7381  (February  27. 
1996),  at  sflction  351.401.  This  proposed 
regulation  represents  the  Department's 
current  practice.  The  principles 
underlying  these  criteria  have  been 
cited  with  approval  in  co\ut  decisions. 
See.  e.g..  FAG  Kugelfiscber  Georg 
Scha^r  KGaA  v.  United  States.  932  F. 
Supp.  315.  323  (Crr  1996). 

Tne  verification  report  states  that 
Cinsa  makes  only  LG  cookware  and 
ENASA  makes  only  HG  cookware,  and 
that  extensive  and  expensive  retooling 
appeared  to  be  necessary  for  Cinsa  to 
produce  HG  products  or  for  ENASA  to 
produce  LG  prodiicts  (see  November  27, 
1995,  Verification  Report  at  .4). 
Accordingly,  we  have  determined  that 
the  physical  infrastructures  of  the  two 
firms  are  insufficiently  similar  to  meet 
the  second  requirement  of  die 
collapsing  test.  Further,  having  made 
this  determination,  we  do  not  need  to 
examine  the  questions  of  significant 
common  ownership  and  interlocking 
directors  and  managers.  Therefore,  it  is 


not  appropriate  to  treat  these  firms  as  a 
single  entity  for  the  purpose  of  assigning 
an  antidumping  margin.  However, 
should  changes  in  production  occur  in 
the  future,  we  may  reexamine  this  issue 
in  the  context  of  subsequent  reviews. 

Comment  2:  Inclusion  ofHG  Cookware 
Sales  to  the  United  States  in  the  Review 

Petitioner  argues  that  Cinsa's  sales  of 
ENASA-produced  HG  cookware  to  the 
United  States  were  made  during  the 
FOR  and  therefore  should  be  included 
in  the  margin  calculation.  Petitioner 
contends  that  the  facts  concerning  the 
appropriate  date  of  sale  for  these  U.S. 
sales  are  not  in  dispute,  and  that  Cinsa's 
contention  that  the  date  of  aale  should 
be  the  date  of  ultimate  reconciliation 
contradicts  the  fact  that  the  sales 
contract  was  signed  during  the  POR. 
Petitioner  states  that  almost  all 
shipments  to  the  United  States, 
pursuant  to  the  contract,  occurred 
during  the  POR,  the  subject 
merchandise  was  resold  to  end  users 
during  the  POR,  and  end  users  were 
actually  cooking  with  the  merchandise 
during  the  POR.  Petitioner  also  claims 
that,  because  the  questionnaire  states 
that  there  can  be  no  new  dates  of  sale 
after  shipment,  the  date  of  sale  for  these 
U.S.  sales  must  be  either  the  date  of  the 
contract  or  the  dates  of  shipment  to  the 
United  States. 

Cinsa  contends  that  the  sales  in 
question  were  not  made  during  the  POR. 
Cinsa  argues  that  the  Department's 
definition  of  date  of  sale  expressly 
contemplates  situations  wlrere  a  date 
"subsequent  to  the  date  of  shipment 
*  *  *  may  be  the  appropriate  date  of 
sale."  particularly  when  the  quantity 
terms  change  subsequent  to  the  date  of 
contract  or  the  date  of  shipment.  Cinsa 
cites  Toho  Titanium  Co..  Ltd.  v.  United 
States  ["Toho").  14  OT  500.  501  (1990), 
for  the  proposition  that  the  sale  is 
complete  when  the  essential  terms  of 
the  transaction  are  set.  Cinsa  does  not 
dispute  that  the  contract  was  signed  and 
shipments  were  made  during  the  POR. 
However,  in  this  particular  instance,  the 
quantity  of  HG  cookware  to  be 
purchased  by  the  customer  was  to  be 
based  solely  upon  the  amount  of 
merchandise  used  by  the  ciistomer  in  a 
promotional  program  that  ended  outside 
the  POR.  Cinsa  argues  that  because  the 
final  reconciliation  of  the  contract 
occurred  outside  the  POR,  the  date  of 
sale  for  all  sales  of  HG  cookware  was 
also  outside  the  POR. 

ZXX7  Position:  We  agree  with 
petitioner.  We  consider  the  date  of  the 
contract  between  Cinsa's  related  sales 
entity,  Yamaka  China  Co.,  Inc. 
("Yamaka").  and  its  imrelated  customer 
to  be  the  date  of  sale  for  Yamaka's  U.S. 


sales  of  HG  cookware  manufactured  by 
ENASA  during  the  POR.  Thus  we  have 
included  these  sales  in  our  analysis  for 
this  review. 

Cinsa  has  argued  that  Yamaka's 
customer  had  the  ability  to  affect  the 
quantity  ultimately  sold,  based  on  its 
management  of  the  logistics  of  the 
promotion.  The  contract  between 
Yamaka  and  its  uiuelated  customer 
established  the  terms  on  which  the 
quantity  to  be  sold  would  be  set:  the 
amount  of  goods  sold  through  the 
promotion.  Underthe  contract,  the 
customer  did  not  have  the  discretion  to 
alter  or  renegotiate  those  terms.  In  the 
end,  the  quantity  of  goods  which  is  sold 
and  not  returned  will  be  decided  by 
how  much  cookware  the  public  buys 
during  the  promotion.  Although  the 
precise  amount  to  be  sold  was  not 
known  at  the  time  of  the  contract,  the 
contract  clearly  spelled  out  the  basis  on 
which  it  would  be  determined;  hence 
the  contract  is  consummated  and  the 
sale  made  as  of  June  1994.  The  situation 
in  this  review  can  be  distinguished  from 
the  situation  underlying  the  QT's 
decision  in  Toho.  In  that  case,  the 
contract  at  issue  required  a  ininiinnin 
purchase  and  gave  the  buyer  the  option 
of  purchasing  additional  product  at  the 
same  price.  The  CIT  upheld  Commerce's 
decision  that  the  quantity  in  the 
contract  became  "set"  only  when  the 
customer  issued  delivery  instructions 
on  each  optional  shipment,  since  it 
could  have,  had  it  chosen,  renegotiated 
the  contract  price  based  on  its  total 
discretion  to  order  beyond  the 
minimum  amoimt.  In  the  instant  case, 
there  was  no  minimum  purchase 
requirement  in  the  contract,  and  the 
customer  had  no  aoq^dt  discretion  to 
set  quantity  that  could  serve  as  the  basis 
of  a  future  negotiation.  Thus,  whereas 
the  seller  in  Toho  contacted  for  a 
minimum  amouBt  and  made  a  binding 
oBu  as  to  further  sales,  Yamaka  entered 
into  a  binding  contract  for  whatever 
business  the  promotion  would  generate. 

The  fact  that  Yamaka  at  the  same  time 
contracted  to,  and  later  did, 
"repurchase"  cookware  which  its 
customer  was  unable  to  resell  during  the 
promotion  doeanot  mean  that  the  sdes 
of  the  cookware  eventually  repnrdiased 
were  not  made.  The  very  fact  that  the 
contract  refers  to  "repurchase"  rather 
than  to  return  prior  to  invoicing, 
together  with  die  lact  that  partial 
payment  was  received  on  these  goods, 
indicates  that  this  was  a  sale-and-refiind 
arrangement,  rather  than  a  sale  only  of 
those  items  which  were  never  returned. 

Because  the  June  1994  contract 
constitutes  a  binding  agreement  in  the 
nature  of  a  requirements  contract, 
whereby  Yamaka  and  its  customer 


agreed  upon  the  price  and  quantity 
(whatever  was  sold  in  connection  with 
the  promotion,  with  a  guarantee  of 
repurchase  for  items  not  sold  at  retail), 
the  date  of  this  contract  is  the 
appropriate  date  of  sale  for  all  cookware 
sold  to  the  United  States  in  connection 
with  the  promotion. 

Comment  3:  Reporting  ofENASA's 
Home  Market  Sales  ofHG  Cookware 
Sets 

Petitioner  states  that  during  this 
review  the  Department  sent  a  letter  to 
Cinsa  requiring  it  to  report  "all  sales  of 
such  or  similar  merchandise  sold  by 
ENASA  in  the  home 'market  during  the 
90/60  day  period  surroimding  the  date 
of  each  of  ENASA's  sales  to  the  United 
States."  Petitioner  maintains  that  Cinsa 
did  not  comply  with  this  request 
because  it  only  submitted  ENASA's 
home  market  sales  of  HG  open  stock 
(i.e.,  single  piece)  cookware  and  did  not 
submit  ENASA's  home  market  sales  of 
HG  cookware  sets.  The  issue,  according 
to  petitioner,  is  whether  the  Department 
should  compare  the  individual  pieces  in 
the  sets  sold  in  the  home  market  to  o{>en 
stock  items  sold  in  the  United  States. 

Cinsa  states  that,  even  if  the 
Department  concludes  that  its  sales  of 
ENASA-produced  HG  open  stock 
cookware  to  the  United  States  were 
made  during  the  POR,  the  Department 
should  decide  that  reporting  was 
properly  limited  to  home  market  sales  of 
HG  cookware  that  ENASA  sold  as  open 
stock. 

Cinsa  further  contends  that  there  is  no 
basis  to  require  reporting  of  sales  of  HG 
cookware  sets  since  no  HG  sets  were 
sold  to  the  United  States.  Further,  Cinsa 
argues  that  the  cost  of  manufacture  of  a 
set  of  HG  cook%vare  would  exceed  that 
of  a  single  piece  by  more  than  the 
Department's  twenty  percent  limit  on 
adjustments  for  differences  in 
merchandise  when  comparing  non- 
identical  products. 

DCXH  Position:  Because  we  decided 
not  to  collapse  Cinsa  and  ENASA,  we 
compared  the  prices  of  sales  by  Cinsa 
only  to  prices  of  other  sales  by  Cinsa. 
The  only  HG  cookware  sold  by  Cinsa 
during  die  POR  was  open  stock  U.S. 
sales -of  cookware  manufactured  by 
ENASA.  Because  Cinsa  made  no  home 
market  sales  of  HG  cookware  sets  during 
the  POR,  and  only  Cinsa's  sales  are 
being  reviewed  for  this  POR,  we  need 
not  address  the  issue  of  whether  sales  of 
open  stock  cookware  manufactured  by 
ENASA  and  sold  by  Cinsa  should  be 
compared  to  individual  components  of 
HG  cookware  sets  (which  were  sold 
only  by  ENASA).  Furthermore,  because 
we  have  determined  that  HG  cookware 
is  not  properly  compared  to  LG 


cookware  (see  Product  Comparison 
section  of  this  notice),  we  need  not 
address  the  issue  of  whether  Cinsa's 
U.S.  sales  of  HG  open  stock  cookware 
should  be  compared  to  Cinsa's  salea  df 
LG  sets  in  the  home  market  (For  a  full 
discussion  of  set-splitting  see  FiiKd 
Analysis  Memorandum,  page  9). 

Comment  4:  Cinsa's  Failure  To  Submit 
COP  and  CV  Data  for  HG  Cookware 

Petitioner  contends  that  Cinsa  failed 
to  report  cost  data  with  respect  to  sales 
of  (ENASA-manufactvued)  HG  cookware 
despite  being  required  to  do  so  by  the 
qu^tionnaire.  Petitioner  believes  that 
the  Department  must  resort  to  BIA 
(suggesting  the  highest  margin 
calculated  for  any  U.S.  sale  of  LG 
cookware  made  during  the  POR)  to 
calculate  the  dimiping  margin  for  each 
HG  sale  made  to  the  United  States. 
Alternatively,  petitioner  believes  that 
the  Department  should  reopen  the 
record,  collect  cost  data  for  all  HG 
products  sold  in  both  the  home  market 
and  the  United  States,  and  incorporate 
these  data  into  the  model  matching, 
sales-below-cost,  and  CV  analyses  used 
in  the  final  results. 

Cinsa  contests  petitioner's  argimient 
that  the  Department  should  use  BIA  in 
the  absence  of  ENASA's  cost 
information  with  respect  to  HG 
cookware.  Cinsa  states  that  the  statute, 
at  19  U.S.C.  1677e(b).  "requires 
noncompliance  with  an  information 
request  before  resorting  to  the  best 
information  rule  is  justified." 

Cinsa  also  states  that  19  CFR 
353.31(c)(i)(ii)  specffically  requires  that 
allegations  of  below-cost  sales  must  be 
made  in  a  timely  manner,  in  any  event 
prior  to  the  Department's  verification 
and  the  issuance  of  the  preliminary 
results.  Therefore,  Cinsa  argues  that, 
given  that  the  Department  never 
requested  cost  information  for  ENASA 
merchandise,  and  that  prior  to  the 
preliminary  results  petitioner  neither 
objected  to  the  Department's  limited 
information  request  nor  alleged  in  a 
timely  maimer  that  ENASA's  home 
market  sales  were  made  below  cost, 
application  of  BIA  would  be 
inappropriate. 

DOC  Position:  We  disagree  with 
petitioner.  In  its  June  5, 1995, 
supplemental  questioimaire  to  Cinsa, 
the  Department  requested  that  Cinsa 
provide  ENASA's  home  mailcet  and  U.S. 
sales  data  as  well  as  start  up  costs  for 
ENASA's  production  of  HG  cookware. 
In  response,  Cinsa  argued  that  reporting 
home  market  sales,  cost  and  CV  data 
was  unnecessary  because  Cinsa's  only 
sales  of  ENASA-produced  HG  cookware 
were  made  outside  the  POR.  Because 
the  date  of  sale  issue  remained 


unresolved  for  some  time  and  because  a 
review  had  not  been  initiated  for 
ENASA,  we  did  not  pursue  out  request 
for  ENASA's  cost  information.  However, 
we  subsequenUy  determined  that  these 
U.S.  sales  of  HG  cookware  were  made 
within  the  POR  [see  Conunent  2).  Rather 
than  unduly  delay  the  review  at  this 
point  to  seek  cost  information  for  these 
sales,  and  because  the  sales  of  HG 
cookware  constituted  only  a  small  part 
of  Cinsa's  total  sales  to  the  United  States 
during  the  POR,  we  based  the  margin  for 
these  sales  of  HG  cookware  on  the 
weighted  average  of  all  margins 
calculated  for  Cinsa's  sales  of  LG 
cookware  to  the  United  States. 

Comment  5:  Inclusion  of  Home  Market 
Sales  of  Second-Quality  Merchandise  in 
the  Cost  Test 

Petitioner  asserts  that  the  exclusion  of 
sales  of  second-quality  merchandise 
from  the  preliminary  cost  test  is 
inconsistent  with  standard  practice, 
including  the  Department's  previous 
practice  in  reviews  of  imports  subject  to 
this  order.  Accordingly,  petitioner 
claims  that  the  Department  should 
revise  its  preliminary  results  and 
include  Cinsa's  home  market  sales  of 
second-quality  merchandise  in  the 
sales-below-cost  test  for  purposes  of  the 
final  results. 

Cinsa  contends  that  the  Department 
has  determined  in  this  and  all  prior 
administrative  reviews  in  this  case  that 
second-quality  articles  sold  in  the  home 
market  are  not  comparable-to  the  first- 
quality  articles  sold  to  the  United  States. 
"Thus,  according  to  Cinsa,  the 
Department  has  always  excluded 
second-quality  articles  from  the  FMV 
calculation  without  regard  to  the  results 
of  the  Department's  cost  test,  which 
only  serves  to  eliminate  fint  quality 
home  market  sales  sold  below  cost  from 
consideration  in  the  FKfV  calculation. 
Cinsa  further  adds  that,  since  the 
second-quality  articles  are  never  used 
for  comparison  with  any  U.S.  sales, 
there  is  no  practical  reason  for  the 
Department  to  use  them  to  perform  the 
cost  test 

DOC  Position:  We  agree  with 
petitioner  and  have  included  in  the  cost 
test  all  home  market  sales  of  both  first 
and  second  quality  merchandise.  There 
are  no  production  cost  differences 
between  first  and  second  quality 
merchandise  that  is  otherwise  identical. 
See  IPSCO.  Inc.  v.  United  States,  965 
F.2d  1056. 1060-61  (Fed.  Cir.  1992). 
Although  in  certain  circimistances 
Commerce  may  choose  to  reduce  its 
own  administrative  burden  and  simplify 
reporting  by  not  requiring  parties  to 
report  home  market  sales  of  types  of 
merchandise  unlikely  to  be  matched  to 
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any  U.S.  sales,  data  for  second  quality 
merchandise  is  already  on  the  record  of 
this  review.  Second  quality 
merchandise  can  be  compared  to  first 
quality  merchandise  if  there  are 
ins\ifficient  matches  of  first  quality 
merchandise^  and  therefore  second 
quality  merchandise  on  the  record  is 
properly  included  in  the  cost  test,  just 
as  similar  manihandise  is  included  in 
the  cost  test  even  when  there  are  ample 
identical  matches. 

As  we  did  in  the  fourth  review  (See 
Porcelain-<m-9teel  Cooking  Ware  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administiatiye  Review,  5ft  FK 
43327  (August  16, 1993)),  we  compared 
only  first  quality  merchandise  sold  in 
the  U.S.  market  with  first  quality 
merchandise  sold  in  the  home  market. 
We  did  not  in  calculating^  FMV  use  sales 
of  second  quahty  merchandise  in  the 
instant  review  because  there  were  no 
sales  of  second  quality  merchandise  in 
die  United  States — unlike  in  the  fourth 
review  where  secend  quality 
mochandise  «old  in  the  United  States 
was  compared  writh  second  quality 
merchandise  sold  in  the  home  market — 
nor  were  there  any  instances  where 
avaiU>le  first  quality  home  market  salev 
wrere  not  adequate  for  matching 
purposes. 

Coounent  6:  CaJculation  of  General  and 
Administrative  Expenses 

Petitioner  argues  that,  consistmt  with 
its  practice,  the  Department  should  have 
baaed  Cinaa's  G&A  expenses  on  the 
consolidated  G&A  expenses  of  Grupo 
Industrial  Saltillo,  S.A.  de  CV.  (CIS), 
not  Cinsa-specific  G&A  expenses. 
Accordingly,  petitioner  argues  that  the 
Department  should  modify  iU  OOP/CV 
calculations  and  uae  the  ratio  of  CIS's 
1993  consolidated  GftA  expeises  to 
GIS's  1993  consolidated  cost  of  goods 
sold,  instead  of  the  Cinsa-specific  rate 
allocahle  to  each  product  sold. 

Cinsa  states  that  the  statute  requires 
that  the  COP  and  CV  of  merchandise 
subject  to  review  be  calculated  in  a 
maimer  that  reacts  the  expenaes 
attributable  to  the  class  or  kind  of 
merchandise,  citing  19  U.S.C 
1677b(eHl)(B>.  In  Uiis  instance,  Cinsa 
maintains  that  it  is  the  manufacturer, 
seller,  shipper,  mad  exporter  of  the 
subject  merchandise,  and  that  only  the 
GftA  expenses  borne  direcUy  by  Cinsa 
itself  may  be  used  to  calculate  COP  and 
CV.  Therefore,  since  CIS  is  not  directly 
involved  in  any  of  Cinsa's  production  or 
sales  activities  concerning  the  subject 
merchandise,  attributing  all  of  GIS's 
GftA  expenses  to  the  subject 
merchandise  would  be  inappropriate. 
Qnaa  notes  that  the  financial  statements 
of  GIS  state  that  the  entire  household 


division  of  GIS,  which  includes  Cinsa  as 
well  as  other  producers,  only  accounts 
for  approximately  one-third  of  the 
consolidated  sales  value  of<^IS.  Cinsa 
further  states  that  comparison  of  the 
total  G&A  expenses  of  Cinsa  to  the  G&A 
expense  of  CIS  establishes  that  the  vast 
majority  of  the  GftA  expenses  recorded 
in  die  consolidated  GIS  financial 
statement  is  attributable  to  activities 
other  than  Cinsa's  production  and  sales 
of  the  subject  merchandise. 

Cinsa  rnnintHing  that,  in  the  evmit  the 
Department  uses  GIS's  GftA  expenses, 
the  Department  should  base  that 
calculation  on  GIS's  1993  and  1994 
financial  statements,  which  were 
submitted  as  Appendix  24  to  Cinsa's 
July  10, 1995,  supplemental  response.  . 

IXX. Position:  We  disagree  with 
petitioner.  The  petitioner's  suggestion 
that  the  Department  modify  the  COP/CV 
calculations  and  use  the  ratio  of  GIS's 
1993  consolidated  GftA  eaqaensos  to 
GIS's  1993  consolidated  cost  of  goods 
sold,  is  contrary  to  Department  practice. 
Wennly  include  a  portion  of  these 
expenses  if  the  paxent  performs  services 
for  the  affiliated  company  (See  Final 
Determinaiion  of  Sales  at  Less  Than 
Fair  Vakie:  Welded  Stainless  Steel  Pipe 
from  Malaysia.  59  PR  4023, 4027 
(January  2S,  1994)}.  Based  on  the 
information  on  the  record  of  diis  review, 
we  used  Cinsa's  reported  G&A  factor  for 
the  final  results.  The  record  ewideace 
does  not  indicate  the  value  of  servicea 
provided  by  GIS. 

Comment  7:  The  "Extended  Period  of 
Time"  Used  in  the  Cost  Test 

Petidonm  states  that  Import 
Administration  Policy  BxUletln  No.  9A.9 
(March  25, 1994)  states  diat  the 
Department  will  consider  below-cost 
sales  to  have  been  made  over  an 
extended  period  of  time  only  it 


(a)  tha  rMpaodent  aold  a.  model  in  only 
montfaof  tihsFORandceitainorall  of  those 
■ales  of  the  model  in  that  month  weie  below 
cost; 

(b)  the  respondent  sold  a  model  in  two 
months  of  the  FOR  and  certain  or  all  of  those 
■ales  of  that  model  in  eech  of  the  two  months 
wa«  below  coat;  or 

(c)  the  respondent  nrfd  a  model  duiing.- 
three  or  more  months  of  the  FOR  and  certain 
or  all  of  those  sales  of  that  model  in  at  least 
tluee  of  those  months  wen  lielow  cost 

Petitioner  argues  that  the  Department's 
policy  is  arbitrary,  un£ur  to  petitioner 
and  internally  inconsistent.  Petitioner 
believes  that  a  more  reasonable 
approach  would  be  to  consider  below- 
cost  sales  made  in  at  least  25  percent  of 
the  months  in  wrfaic^  a  model  was  sold 
to  have  been  made  "over  an  extended 
period  of  time." 


Cinsa  points  out  that  the  Department's 
three  month  test  is  an  established 
Department  administrative  practice, 
adopted  over  two  years  ago  and  used 
consistently  since  that  time.  Cinsa  cites 
numerous  recent  administrative  and 
court-proceedings  to  support  its 
argument.  Cinsa  contends  that 
petitioner's  arguments  have-been 
considered  repeatedly  by  the 
Department  and  the  reviewing  courts 
and  have  been  conaistentiy  rejected. 
Therefore,  Cinsa  argues  tbiat,  for 
purposes  of  the  final  resuitSi,  the 
Department  should  continue  to  apply  its 
standard  test  to  determine  wliather 
below  cost  sales  have  been  made  over 
an  extended  period  ofrtime. 

DOC  Positron:  We  agree  with  Cinsa. 
The  Department's  three  month  test  is  an 
established  administrative  practice 
which  has  been  affirmed.by  the  U.S. 
Cotirt  of  Intamational  Trade.  See.  e.g.. 
NTNBearing  Corp.  v.  United  States 
{"NTN  Bearing  CorpJ').  881  F.  Supp. 
595,  602  (1995).  Accordingly,  for 
purposes  of  the  final  results,  we  have 
applied  our  standard  cost  test  to 
determine  whether  below  cost  sales 
have  been  made  over  an  extended, 
period  of  time. 

Comments:  Cinsa's  October  3. 1995. 
Correction  to  its  Home  MaHeet  Sales 
listing 

Cinsa^argues  that  the  Department's 
preliminary  results  incorrecUy  did  not 
reflect  the  October  3. 1995,  revision  ta 
the  quantity  and  unit  price  for  one 
transaction  in  its  home  market  sales 
listing.  Cinsa  argues  that  because  it 
notified  the  Department  of  the  revisioa. 
includingdocumentary  support, 
approximately  seven  weeks  prior  to  the 
iMiiamrn  of  the  preliminary  results,  the 
preliminary  results  should  have 
incorporated  this  correction. 

Ciiua  farther  argoes  that  petitioner's 
assertion  that  Cinsa's  revision  was 
untimely  filed  diould  be  disregarded 
given  the  decision  in  NTN  Becaing 
Corporation  v.  Uiuted  States  {"NTN 
Bearirrg  Corp"),  74  F.3d  1204  (December 
11. 1995).  Qnaa  argues  that  the  Court  of 
Appeals  for  the  Federal  Qreuit  held  that 
the  Department  has  the  antfaority  to 
correct  inadvertent  data.input  mors 
made  fay,  and  dien  later  discovered  by 
a  respondent,  when  such  errors  were 
brought  to  the  attention  of  the 
Department  in  a  timely  manner  during 
the  connnent  period  subseqnent  to  the 
preiiminary  results.  Cinsa  cdso  notes 
that  the  general  180-day  time  limit 
applies  to  new  factual  information  being 
placed  in  the  administrative  record. 
Cinsa  contends  that  the  revision  to  its 
home  maricet  sales  listing  did  not  add 
additional  sales  or  new  information  to 


the  record.  Moreover,  Cinsa  claims  that 
the  revision  is  properly  part  of  the 
administrative  record  and  should  be 
taken  into  account  in  the  final  results 
because  the  Department  did  not  reject 
the  submission  despite  a  specific 
request  for  rejection  by  the  petitioner. 
Finally,  Cinsa  argues  that  under  similar 
circumstances  in  the  fifth  administrative 
review,  when  Cinsa  brought  corrections 
to  the  Department's  attention  prior  to 
the  preliminary  results,  and  such 
corrections  were  not  incorporated  into 
the  preliminary  results,  the  Department 
agreed  with  Cinsa  over  the  olqection  of 
the  petitioner  and  incorporated  the 
necessary  corrections  into  the  final 
results.  Accordingly,  Cinsa  ugues  that 
since  it  notified  the  Department  of  this 
error  prior  to  the  issuance  of  the 
preliminary  results,  the  final  results 
should  incorporate  this  correction. 

Petitioner  argues  that  the  opinion  of 
the  Federal  Circuit  in  NTNBearing 
Corp.  simply  does  not  apply  in  this 
situation.  Petitioner  states  that  NTN 
Bearing  Corp.  involved  an  antidumping 
administrative  review  in  which  there 
was  no  verification.  Thus,  all 
information  submitted  in  that  review 
was  unverified,  and  the  Department  was 
not  required  by  the  statute  to  have 
verified  all  information  relied  Upon  in 
the  final  results.  Petitioner  contends 
that  in  contrast,  the  Department  has  no 
such  discretion  in  this  review. 
Petitioner  argues  that  in  this  review  the 
alleged  cleri^  error  represents  new, 
untimely,  unsolicited  information  that 
the  Department  has  not  verified:  thus, 
under  19  U.S.C  1677e(b).  the 
Department  may  not  use  this 
information,  because  it  would  be 
unlawful  to  rely  upon  unverified 
information  in  the  final  results  of  this 
review.  Petitioner  also  believes  that 
even  if  the  Department  could  change 
this  data.  Cinsa  has  not  established  diat 
any  error  was  made  because  the  invoice 
for  this  sale.  Mdtich  is  the  best  evidence 
of  theiransaction.  reflects  that  the  unit 
price  used  in  the  preliminary  results 
was  correct 

DOC  Position:  Cinsa's  submission  of 
October  3. 1995.  does  not  adeqttately 
demonstrate  why  the  reported 
inCnmation  is  incorrect,  or  that  its  post- 
verification  revisitm  is  correct  In  foct. 
the  documentary  evidence  submitted  in 
support  of  the  {Mf^msed  revisitm 
ai^ieais  to  support  the  reported 
infiDnnation.  Withont  cleer  documentary 
evidence  that  the  response  ininmation 
is  incorrect,  and  givmi  that  verificatian 
had  already  ocained  at  the  time  of  the 
submission,  the  Department  has  no 
means  to-confirm  Cinsa's  claim,  llus 
situation  is  distinguishable  from  NTN 
Bearings  Corp.,  in  Mdiich  supporting 


documentation  in  NTN's  poet-disclosure 
submission  clearly  indicated  that  an 
error  had,  in  fact,  been  made.  Merely 
deciding  not  to  reject  a  submission  does 
not  constitute  acceptance  of  the 
arguments  put  forth  in  the  docimient 
Because  Cinsa  is  not  able  to  establish 
that  the  reported  quantity  and  unit  price 
are  actually  erroneous,  no  revision  is 
appropriate. 

Comment  9:  Inclusion  of  U.S.  Imputed 
Credit  Expenses  on  Sales  to  U.S. 
Customers  Who  Paid  by  Letter  of  Credit 

Cinsa  argues  diat  the  Department's 
preliminary  results  improperly  adjusted 
for  U.S.  imputed  credit  expenses  on 
sales  to  U.S.  customers  who  paid  by 
letter  of  credit  Cinsa  states  that  its 
revised  U.S.  sales  listing  mistakenly 
failed  to  list  this  expense  as  zero  foir  the 
sales  in  question.  According  to  Cinsa, 
the  Department  verified  that  two  U.S. 
customers  paid  by  letter  of  credit  and 
did  not  incur  imputed  credit  expenses. 
Cinsa  argues  that  the  final  results 
should  incorporate  ihe  verified 
infonnation  evm  though  Cinsa  failed  to 
report  it  property. 

Petitioner  argues  that  it  is  too  late  in 
Jhis  instance  for  further  correction  of 
data  when  the  Cailure  to  correct  the  data 
is  the  resnh  of  Cinsa's  own  negligence. 
Petitioner  contends  that  permitting  such 
requests  would  be  a  disincentive  to 
respondents  to  respond  accurately  and  a 
burden  to  administer  for  the 
Department 

DOC  Position:  We  verified  that  two 
U.S.customers  paid  by  letter  of  credit 
and  have  induct  the  associated  bank 
fees  for  these  letters  of  credit  as  a  COS 
adjustment  iiowever,  Cinsa  did  not 
receive  payment  far  these  sales  from  its 
bank  immediately  upon  shipment  but 
rather  some  time  latsr.  In  acocHdance 
withxmr  standard  practice,  we  have  also 
imputed  credit  expenses  for  these  letter 
of  credit  sabs  for  the  days  p^rmmt  was 
OHtstaoding  between  shipment  and 
payment 

Coirunent  10:BBvalued  Verms . 
Historical  B^radation 

Cinsa  argues  that  the  use  of  revalued 
rather  thaniustorical  depreciation 
distorts  Cinsa's  COP  and  is  contrary  to 
law  because  it  distorts  Cinsa's  actual 
-fixed  overfaeed  cost  incarred  in 
producing  the  sid^ect  mewihandise. 
Qnsa  fiudier  states  diat  in  this  review^ 
the  Departmwit  verified  diet  revalued 
depredation  was  uaed  for  financial 
purpoaes  only,  and  that  historical 
deprodation  is  used  in  company  records 
for  income  tax  purposes.  Consequendy, 
according  to  Cinsa,  the  use  of  revalued 
depreciation  in  this  case  would 
overstate  the  actual  depreciation 


expenses  incurred  in  producing  the 
subject  merchandise,  since  Cinsa's  cost 
and  accounting  records  are  maintained 
using  historical,  not  revalued, 
depreciation. 

Petitioner  maintains  that  the 
Department  uses  revalued  depreciation 
in  its  calculation  of  COP/CV  because 
use  of  historical  acquisition  costs, 
unadjusted  for  high  inflation,  would 
distort  the  measure  of  Cinsa's  ctirrent 
depreciation  cost  Petitioner  cites 
numerous  court  proceedings  to  support 
its  argument  Petitioner  further  states 
that,  contrary  to  Cinsa's  argument,  the 
Department's  use  of  revalued 
depreciation  costs  actually  prevents 
distortion,  by  ensuring  that  Cinsa's 
depreciation  costs  are  not  understated 
due  to  currency  devaluation  resulting 
from  inflatton. 

DOC  Position:  We  agree  with 
petitioner  and  have  included  Cinsa's 
revalued  depreciation  expense  in  the 
company's  COP  and  CV.  We  disagree 
with  Cinsa's  assotion  that  this 
methodology  distorts  the  actual 
production  costs  of  subject 
merchandise.  See  Results  of 
Redeterrrunation  Pursuant  to  Court 
Remand  in  Aimcor,  Alabama  Silicon, 
Inc.  v.  United  States.  Ct  No.  93-^7- 
00428  (May  15. 1995)  (upheld  by  Order 
of  the  OT,  September  15, 1995),  and 
Fr6sh  Cut  Roses  from  Ecuador.  60  FR 
7019.  7029<February  6. 1995).  It  is  the 
Department's  policy  to  adhere  to  the 
home  market  Geikerally  Accepted 
Accounting  Prindples  (GAAP)  as  long 
as  they  reflect  actual  costs.  Mexican 
GAAP  require  Cinsa  to  use  revalued 
depreciation  in  its  financial  statements. 
In  this  case,  %ve  find  the  use  of  revalued 
depreciation  reasonably  refleots  Cinsa's 
actual  costs.  Thus.  Mexican  GAAP 
recognise  Um  eCfod  of  inflaticm  upon  the 
value  of  assets  and  require  companies  to 
revalue  assets  to  compensate  for  the 
change.  Depreciation  oiables  cfwnpanies 
to  spread  large  ejqwnditures  on 
purchases  of  machineiy  ud  equipment 
over  the  expected  useful  Uvas  of  mese 
assets.  Not  adjusting  far  the  deflation  of 
(nirrency  due  to  inflatinn  results  in  the 
depredatioa  deferred  to  future  years 
behig  understated  in  constant  currency 
terms  and.  therefore,  distorts  the 
Department's  OOP  and  CV  calculations. 
Thus,  in  11^  of  die  rate  of  inflation  in 
Mexico  during  the  POR.  it  would  be 
distortive  to  use  historical  depredation 
in  this  case. 

Tin  Department's  determination  to 
use  revalued  rather  than  histtxical 
depreciation  in  accordance  writh  home 
market  GAAP  was  upheld  by  the  Court 
of  International  Tnde  in  Laclede  Steel 
Co.  v.  United  States.  18  OT  965 
(October  12. 1994).  In  Laclede  Steel,  the 
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Coiiit  found  that  depreciation  expense 
based  on  the  historical  method  rather 
than  depreciation  expense  based  on  the 
revalued  method  would  distort  the 
production  costs  of  the  company 
because  such  a  methodology  would 
overlook  the  significant  impact  that 
revaluing  the  assets  bad  on  the 
company.  We  find  the  Court's  analysis 
in  Laclede  Steel  instructive  with  respect 
to  the  instant  review.  Due  to  the 
revaluation  of  assets  as  reflected  on 
Cinsa's  financial  statements,  Cinsa 
would  enjoy  an  increase  to  its  equity 
values  reflected  on  the  Company's 
balance  sheet,  a  potentially  enhanced 
stock  value  resulting  from  greater 
equity,  and  an  improved  ability  to 
borrow  or  acquire  capital.  Therefore,  the 
Department  followed  Mexican  GAAP 
and  adjusted  CINSA's  COP  data  to 
reflect  the  revalued  depreciation.  We 
note,  although  it  is  not  binding 
precedent,  that  a  NAFTA  Panel  has 
affirmed  the  Department's  use  of 
revalued  depreciation  for  Cinsa  in  the 
fifth  administrative  review.  In  the 
Matter  of  Ponxlain-on-Steel  Cookware 
From  Mexico  l"POS  Cookware  NAFTA 
decisioif'),  US A-95-1 904-01  (April  30, 
1996),  at  31. 

Comment  1 1 :  Inclusion  of  Profit  Sharing 
Payments  in  COP  and  CV 

Cinsa  argues  that  the  inclusion  of 
profit  sharing  payments  as  a  component 
expense  of  Qnsa's  COP  and  CV  is 
contrary  to  law.  Cinsa  asserts  that 
although  the  statutory  definition  of  CV 
includes  profit,  the  inclusion  of  an 
amount  for  profit,  plus  an  additional 
amount  (derived  from  Cinsa's  profit)  to 
account  for  profit  sharing,  results  in  the 
double  counting  of  profits  earned.  Cinsa 
■iguss  that  in  this  review,  profit  sharing 
was  inextricably  linked  to  the  amount  of 
profit  earned  by  Cinsa  and  was  not 
dependent  upon  production  of  the 
subject  merchandise.  In  addition, 
according  to  Cinsa,  because  both  {Mofit 
and  profit  sharing  payments  are 
determined  at  the  ckisa  of  the  fiscal 
period,  profit  sharing  payments  were 
not  inciured  upon  the  production  of  the 
subjact  merchandise  and  were  not 
incuxrad  prior  to  exportation  of  the 
subject  merchandise,  as  required  by  the 
statute  if  included  as  a  coat  Finally. 
Cinsa  claims  that  this  payment  is 
similar  to  dividend  distributions  or 
income  tax  payments,  which  are  not 
included  in  COP  and  CV. 

Petitioner  argues  that,  consistent  with 
the  Depaitment's  practice  in  previous 
administrative  reviews  of  this  order,  the 
Department  should  continue  to  include 
profit  sharing  expenses  in  its  calculation 
of  Cinsa's  COP  and  CV.  Petitioner  states 
that  such  payments  are  treated  like 


bonuses  for  accounting  purposes,  and 
the  Department's  practice  is  to  treat 
bonuses  as  labor  costs.  See,  e.g..  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products. 
Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products,  and  Certain  Cut-To- 
Length  Carbon  Steel  from  Canada.  58 
FR  37099.  37113-14  Ouly  9. 1993). 

Petitioner  maintains  that  Cinsa's 
argument  that  profit  sharing  expenses 
are  analogous  to  income  taxes  and  are 
"unrelated  to  the  production  of  the 
subject  merchandise"  is  incorrect. 
Petitioner  states  that  profit  sharing 
expenses  are  more  related  to  production 
than  some  other  forms  of  compensation, 
such  as  health  or  pension  benefits, 
because  they  are  a  function  of  gross 
revenue  and  profit,  which  generally 
vary  according  to  production. 

Petitioner  abo  refutes  Cinsa's 
argument  that  the  incliision  of  both 
profit  sharing  expenses  and  profit  in  the 
CV  calculation  results  in  the  double- 
counting  of  profits.  Petitioner  states  that 
profit  sharing  expenses  are  not  profit, 
but  expenses,  i.e.,  a  reduction  to  profit 
Petitioner  states  that  the  profit  that  is 
included  in  Cinsa's  CV  is  the  profit  that 
remains  after  profit  sharing  expenses 
have  been  deducted.  Therefore,  the 
Department's  inclusion  of  profit  sharing 
expenses  in  the  calculation  of  CV  does 
not  double-count  profit. 

DOC  Positioiv  We  disagree  with  the 
respondent  aixl  have  included  Cinsa's 
profit  sharing  expense  in  COP  and  CV 
because  it  relates  to  the  compensation  of 
direct  Ubor.  a  fisctor  of  production.  We 
treat  profit-sharing  distributions  to 
employees  in  a  manner  similar  to 
bonuses.  Further,  we  disagree  with 
Cinsa's  argument  that  the  profit-sharing 
expense  is  similar  to  profit,  dividends, 
and  income  tax. 

Profit-sharing  ia  not  fnofit  because  it 
is  an  expmse  which  is  a  reduction  to 
profit  Therefara.  profit-sharing  is  not 
explicitiy  excluded  from  COP 
calculations  under  19  CFR  353.51(c).  As 
for  Cinsa's  concern  that  we  double 
counted  profit  in  its  CV,  we  note  that 
profit-sharing  expense  is  tiot  part  of  the 
Company's  "profit"  included  in  CV.  The 
"profit"  that  is  included  in  Cinsa's  CV 
represents  the  amount  that  remains  after 
reductions  to  income,  such  as  the  profit- 
sharing  expense. 

Cinsa's  profit-sharing  expense  is 
distinct  from  dividends  in  two  key 
respects.  First.  Cinsa's  profit-sharing 
payments  represent  a  legal  obligation  to 
a  productive  bctor  in  the  manufacturing 
process  and  not  a  distribution  of  profits 
to  the  owners  of  Cinsa.  Second,  the  right 
to  participate  in  profit-sharing  conveys 
no  ownership  ri^ts  in  Cinsa. 

Cinsa's  profit-sharing  expense  is 
unlike  an  income  tax  because  it  is  paid 


to  labor.  Thus,  unlike  income  taxes  paid 
to  the  government,  profit  sharing 
payments  flow  directly  to  a  factor  of 
production.  Also,  Cinsa's  income  tax  is 
based  on  taxable  income  that  ia  net  of 
Cinsa's  profit-sharing  expense. 

We  note  that,  although  it  is  not 
binding  precedent,  a  NAFTA  Panel  has 
affirmed  the  Department's  inclusion  of 
Cinsa's  profit-sharing  in  COP  and  CV  in 
the  fifth  administrative  review.  See  POS 
Cookware  NAFTA  Decision,  at  37-39. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  folloMring  margin 
exists  for  the  period  December  1. 1993. 
through  November  30. 1994: 


Manufac- 
turer/ax- 
porter 

Maigin 
(percent) 

Cinsa  ■ 

12/1/93-1 1/3»94 

6.56 

■  Inckxles  sates  t>y  Cinsa  of  HG  merctian- 
dise  manufactured  by  EHASA.  Ho  review  was 
requested  of  any  sales  wtiich  ENASA  may 
have  had  to  ttte  United  States  tor  this  POR. 

The  Department  shall  determine,  and 
the  Ciurtoms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  direcUy  to  die  Customs 
Service.  ' 

Further,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  subject  merchandise  from 
Mexico  entered,  or  withdrawn  from 
warehouse,  for  consinnption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  will  be  as 
outlined  above;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews  or  the  original  lesa- 
thui-fair-value  (LTFV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  tba 
rate  published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  an 
earlier  review,  or  the  LTFV 
investigation,  but  the  manu&ctuiw  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earlier  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  the  cash  deposit  rate  for  all 
other  manu&ctxuers  or  exportera, 
including  ENASA.  will  be  29.52 
percent,  the  "all  othera"  rate  established 


in  the  original  LTFV  investigation  by 
the  E)epartment. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  May  5, 1997. 
Robert  S.  LaRnsM. 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  97-12396  Filed  5-9-97;  8:45  am] 
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Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR). 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  pickled  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  is  round 
in  cross-sectional  shape,  aimealed,  and 
pickled.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
currenUy  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0020,  7221.00.0030. 
7221.00.0040,  7221.00.0045. 
7221.00.0060.  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  die  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Amendment  of  Final  Results 

On  February  18,  1997,  the  Department 
of  Conunerce  (the  Department) 
published  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France  (62 
FR  7206).  This  review  covered  Imphy 
S.A..  and  Ugine-Savoie.  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  (POR)  is  January  1, 
1995,  through  December  31. 1995. 

On  February  19. 1997,  we  received 
submissions  from  Imphy,  S.A.  and 
Ugine-Savoie,  and  their  affiliated  United 
States  entities,  Metalimphy  Alloys  Corp. 
and  Techalloy  Company 
("respondents")  alleging  of  clerical 
errors  with  regard  to  the  final  results  in 
the  first  administrative  review  of  the 
antidumping  duty  order  of  certain 
stainless  steel  wire  rods  from  France. 
On  February  25, 1997,  counsel  for  the 
petitioning  companies,  Al  Tech 
Specialty  Steel  Corp.,  Armco  Stainless  & 
Alloy  Products.  Carpenter  Technology 
Corp.,  Republic  En^eered  Steels, 
Talley  Metals  Technology.  Inc..  United 
Steelworkera  of  America,  AFL-OO/CLC 
("petitioners")  filed  allegations  of 
clerical  errors.  Respondents  submitted 
rebuttal  comments  on  March  4,  1997 
and  petitioners  submitted  their  rebuttal 
comments  on  February  26, 1997.  The 
allegations  and  rebuttal  conunents  of 


both  parties  were  filed  in  a  timely 
fashion. 

Respondents  allege  that  the 
Department  made  four  ministerial  errors 
in  the  finafresults.  First,  respondents 
contend  that  the  Department  neglected 
to  use  the  revised  general  and 
administrative  expense  (GNA)  and 
interest  expense  (INTEX)  in  the 
calculation  of  CEP  profit.  Second, 
respondents  allege  that  in  calculating 
the  CEP  profit  rate,  the  Department's 
margin  calculation  program  failed  to 
include  foreign  indirect  selling  expenses 
in  total  expenses,  as  required  by  section 
772(f)(2)  of  the  antidumping  law.  Third, 
respondents  allege  that  the  Department 
omitted  to  correct  a  typographical  error 
in  the  product  code  for  a  home  market 
control  number.  Fourth,  respondents 
assert  that  the  Department  did  not 
correcUy  revise  respondents'  cost  of 
manufacture  (COM)  for  constructed 
value  (CV)  for  certain  remelting 
services. 

Petitioners  agree  with  respondents 
concerning  errors  1,  3  and  4.  However, 
concerning  the  issue  of  failing  to 
include  foreign  indirect  selling  expenses 
in  total  expenses  for  the  calculation  of 
CEP  profit,  petitioners  disagree  that  the 
Department  erred  in  this  respect. 
Petitioners  contend  that  respondents' 
allegation  does  not  constitute  a 
ministerial  issue.  Petitioners  note  that 
the  only  revisions  to  the  final 
calculations  that  the  Department  may 
make  after  issuance  of  a  final  results  are 
"ministerial  error"  corrections  (see  19 
CFR  353.28).  Petitioners  note  that  the 
question  of  which  types  of  expenses  are 
proper  deductions  from  CEP  profit  is  a 
substantive  question  that  respondents 
failed  to  address  in  their  case  brief  or 
otherwise  prior  to  issuance  of  these  final 
results.  Consequentiy,  petitioners  argue 
that  it  would  be  inappropriate  for  the 
Department  to  consider  as  a  ministerial 
error  the  substantive  merits  of  the  CEP 
profit  calculation. 

After  a  review  of  respondents' 
allegations,  we  agree  with  respondents 
and  have  corrected  these  errors  for  the 
amended  final  results.  For  the  computer 
code  we  used  to  correct  these 
ministerial  errors,  please  see  the 
Memorandimi  bom  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa  dated  May  5. 1997 
("Memorandum"),  a  public  version  of 
which  is  in  the  file  in  Central  Records. 
Room  B-099  of  the  Department  of 
Commerce  building,  14th  Street  and 
Constitution  Ave,  NW.,  Washington. 
END.  We  disagree  with  petitioners  that 
respondents'  error  allegation  regarding 
the  calculation  of  CEP  profit  is  not  a 
ministerial  error.  The  Department 
includes  foreign  indirect  expenses  in 
total  expenses  for  purposes  of 
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calculating  CEP  profit  and  did  not  do  so 
in  this  case.  Consequently,  we  have 
corrected  it  for  the  amended  final. 

Petitioners  also  alleged  that  the 
Department  made  several  ministerial 
errors.  First,  petitioners  alleged  that  the 
Department's  programming  language  for 
the  final  results  incorrectly  revised  the 
computer  language  concerning  payment 
dates.  Petitioners  contend  that  the 
Department's  original  computer 
langiiage  in  the  preliminary  results 
correctly  set  the  date  of  the  final  results. 
However,  petitioners  contend  that  the 
computer  programming  revised  the 
methodology  used  by  the  Department 
despite  the  statement  in  the 
Department's  final  results  notice  that  it 
made  no  changes  to  the  computer 
program. 

Respondents  contend  that  petitioners 
are  wrong  and  are  confusing  two 
different  issues  raised  in  briefing  with 
respect  to  the  calculation  of  U.S.  credit 
expense.  Respondents  note  that  the 
Department  disagreed  with  respondents' 
claim  that  the  Department  incorrectly 
set  the  payment  date  for  every  U.S.  sale 
to  the  projected  final  results  date  and 
the  Department  stated  in  the  final 
results  that  it  did  not  change  the 
computer  program  (see  Comment  1  of 
Final  Results).  However,  respondents 
note  that  the  Department  agreed  with 
resf>ondents  that  the  formula  used  to 
calculate  U.S.  credit  expense  contained 
two  errors.  The  Department  corrected 
the  error  in  the  Final  Results  (see 
Comment  2  of  Final  Results). 
Consequently,  respondents  contend  that 
petitioners  are  misreading  the 
Department's  statement  in  Comment  1 
that  it  made  no  changes  to  the  computer 
program  to  correct  the  error  in  the  credit 
calculation.  Respondents  contend  that 
the  Department  made  the  necessary 
corrections  for  the  final  results  and 
there  are  no  ministerial  errors  to  correct 

We  agree  with  respondents.  The 
Department  stated  in  Comment  1  of  the 
final  results  that  it  disagreed  with 
respondents'  argument  that  we 
incorrectly  set  the  payment  date  for  all 
sales  to  the  date  of  the  final  results. 
Consequently,  for  that  comment,  we 
stated  we  did  not  change  the  computer 
program.  However,  we  agreed  with 
respondents  in  Comment  2  of  the  final 
results  that  the  Department  incorrectly 
calculated  respondents'  credit  expense. 
Consequently,  we  changed  the  computer 
coding  in  the  margin  calculation 
program  to  reflect  the  corrected  credit 
expense.  Since  the  calculation  of  credit 
expense  was  corrected  for  the  final 
results,  there  is  no  ministenal  error. 

Second,  petitioners  also  contend  that 
the  Department  failed  to  exclude  home 
market  sales  that  failed  the  arm's  length 


test  fitim  the  CV  profit  calculation. 
Respondents  did  not  submit  a  rebuttal 
argument  concerning  this  issue.  We 
agree  with  petitioners  that  this  is  a 
clerical  error  and  have  corrected  the 
error  for  the  amended  final  results. 

Third,  petitioners  assert  that  the 
Department  failed  to  adjust  COM  for  CV 
for  remelting  services.  Respondents  did 
not  object  to  petitioners'  ministerial 
allegations  but  argued  that  certain 
computer  coding  suggested  by 
petitioners  was  incorrect.  We  agree  that 
this  is  a  clerical  error  and  have 
corrected  the  error  for  the  amended  final 
results  using  respondents'  computer 
code.  Petitioners  also  requested  that  the 
Department  correct  a  certain 
typographical  error  by  inserting  a 
comma  between  two  control  numbers. 
We  also  agree  that  this  is  a  clerical  error 
and  have  corrected  the  error  for  the 
amended  final  results. 

Fourth,  petitioners  allege  that  the 
Department  erroneously  deducted  the 
same  indirect  home  market  expenses 
from  normal  value  tMrice,  once  in  the 
form  of  a  commission  offset  and  then 
again  in  the  form  of  a  CEP  offset  for 
sales  where  commissions  were  paid  on 
respondents'  CEP  sales,  but  no 
commissions  were  paid  for  the 
comparison  home  market  sales. 

Respondents  contend  that  this  is  a 
methodological  issue  and  not  a 
ministerial  error.  Respondents  note  that 
petitioners  failed  to  address  this  matter 
in  their  case  brief  or  otherwise  prior  to 
issuance  of  the  final  results. 
Furthermore,  respondents  note  that 
petitioners  stated  in  their  rebuttal 
comments  for  the  amended  final  that  a 
substantive  question  embodied  in  the 
preliminary  results  but  not  raised  in 
briefing  is  not  a  ministerial  error 
following  the  final  results.  Respondents 
state  that  applying  petitioners'  own 
principle,  consideration  of  this 
methodological  matter  is  untimely  and 
the  Department  should  dismiss 
petitioners'  comment. 

We  agree  with  petitioners  that  the 
Department's  computer  program 
incorrectly  double  deducted  the  same 
indirect  home  market  expenses  from 
normal  value  twice.  It  was  not  the 
Department's  intention  to  deduct  these 
expenses  twice.  Consequently,  we 
consider  this  to  be  a  ministerial  error 
and  have  corrected  it  for  the  amended 
final. 

Last,  petitioners  contend  that  the 
Department  should  deduct  inventory 
carrying  costs  incurred  after  exportation 
in  calculating  CEP.  Petitioners  note  that 
the  Department  stated  in  the  final 
results  that  it  agreed  with  petitioners 
that  inventory  carrying  costs  incurred 
after  import  relate  to  respondents' 


economic  activity  in  the  United  States 
and  are  properly  deducted  as  indirect 
selling  expenses.  Consequendy, 
petitioners  argue  that  if  the  Department 
agreed  with  petitioners'  argument 
regarding  the  deduction  of  post- 
exportation  inventory  carrying  costs,  the 
Department's  failure  to  deduct  such 
expenses  constitutes  a  ministerial  error. 

Respondents  note  that  in  the  final 
results,  the  Department  disagreed  with 
petitioners,  stating  that  "the  Department 
does  not  deduct  indirect  expenses 
incurred  in  selling  to  the  affiliated  U.S. 
importer  imder  section  772(d)  of  the 
Act."  Respondents  assert  that 
petitioners  misconstrued  the 
Department's  position  in  the  final 
results.  Respondents  contend  that 
inventory  carrying  costs  incurred  from 
the  date  of  exportation  from  FraAce  to 
the  date  the  affiliate  MAC  received  the 
subject  merchandise  in  the  United 
States  relate  to  selling  to  MAC 
(respondents'  U.S.  affiliate),  not  to 
selling  to  an  unaffiliated  U.S.  customer. 
Consequendy,  respondents  argue  that 
these  expenses  were  properly  not 
deducted  in  the  calculation  of  CEP  and 
there  is  no  ministerial  error  to  correct. 

We  agree  with  respondents.  The 
inventory  carrying  costs  relate  to  selling 
to  MAC  respondents'  U.S.  subsidiary, 
and  not  to  the  final  imaffiliated 
customer.  Thus  these  costs  should  not 
be  deducted  bom  CEP. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review  and  the 
correction  of  the  ministerial  errors 
described  above,  we  have  determined 
that  the  following  margins  exist: 


Manufacturer/ 
exporter 

Timepenod 

Margin 
(per- 
cent) 

Imphy/Ugine- 
Savoie 

1/1/95-12/31/95 

7.29 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  direcUy  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  stainless  steel  wire  rods  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 


firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiuers 
or  exporters  will  continue  to  be  24.51 
percent  for  stainless  steel  wire  rods,  the 
all  others  rate  established  in  the  LTFV 
investigations.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Stainless  Steel  Wire  Rods 
from  France,  (59  FR  4022,  January  28. 
1994). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiue  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  tiPO  in  accordance 
with  §  353.34(d)  of  the  Department's 
regulations.  Timely  notification  of 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  May  5, 1997. 
Robot  S.  LaRusa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-12389  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[A-670-615] 

SuKanilic  Acid  From  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTKM:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  sulfanilic 
acid  from  the  People's  Republic  of 
China.  The  review  covers  exports  of  this 
merchandise  to  the  United  States  for  the 
period  August  1. 1995  through  July  31. 
1996,  and  thirteen  firms:  China  National 
Chemical  Import  and  Export 
Corporation,  Hebei  Branch  (Sinochem 
Hebei);  China  National  Chemical 
Construction  Corporation,  Beijing 
Branch;  China  National  Chemical 
Construction  Corporation,  Qingdao 
Branch;  Sinochem  Qingdao;  Sinochem 
Shandong;  Baoding  No.  3  Chemical 
Factory;  Jinxing  Chemical  Factory; 
Zhenxing  Chemical  Factory;  Mancheng 
Zinyu  Chemical  Factory,  Shijiazhuang; 
Mancheng  Xinyu  Chemical  Factory, 
Bejing;  Hainan  Garden  Trading 
Company;  Yude  Chemical  Company  and 
Shunping  Lile.  The  preliminary  results 
of  this  review  indicate  that  there  were 
no  dumping  margins  for  the  two 
responding  parties:  Yude  Chemical 
Company  (Yude)  and  2^enxing 
Chemical  Factory  (Zhenxing). 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding,  are  requested  to  submit  with 
the  argument  (1)  A  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  May  12. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kristen  Smith  or  Kristen  Stevens. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-3793. 

SUPPLEMBfTARY  INFORMATION: 

ApplicaUe  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 


(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

On  August  12. 1996,  the  Department 
of  Conmierce  (the  Department) 
published  in  the  Federal  Register  (61 
FR  41768)  a  notice  of  "Opporttmity  to 
Request  Administrative  Review"  for  the 
August  1. 1995  through  July  31. 1996. 
period  of  review  (POR)  of  the 
antidumping  duty  order  on  Sulfanilic 
Acid  from  the  People's  Republic  of 
China  (57  FR  37524).  In  accordance 
with  19  CFR  353.22.  Sinochem  Hebei. 
Yude  Chemical  Industry  Co.  (Yude), 
Zhenxing  Chemical  Industry  Co. 
(2Lhenxing).  PHT  International  and  the 
petitioners.  Nation  Ford  Chemical 
Company,  requested  a  review  for  the 
aforementioned  period.  On  September 
17. 1996.  the  Department  published  a 
notice  of  "Initiation  of  Antidimiping 
Review."  61  FR  48882.  The  Department 
is  now  conducting  a  review  pursuant  to 
section  751(a)  of  the  Act 

Scope  of  Review 

Imports  covered  by  this  review  are  all 
grades  of  sulfanilic  acid,  which  include 
technical  (or  crude)  sulfanilic  acid, 
refined  (or  purified)  sulfanilic  acid  and 
sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  with  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
suUanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  classifiable 
under  the  subheading  2921.42.24  of  the 
Harmonized  Tariff  Schedule  (HTS). 
contains  96  percent  minimum  sidfanilic 
acid,  1.0  percent  maximiun  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  stdfenilic  acid,  also 
classifiable  under  the  subheading 
2921.42.24  of  the  HTS,  contains  98 
percent  minimum  sulfenilic  acid.  0.5 
percent  maximum  aniline  and  0.25 
percent  maximum  alkali  insoluble 
materials. 

Sodium  salt,  classifiable  under  the 
HTS  subheading  2921.42.79,  is  a 
powder,  granular  or  crystalline  material 
which  contains  75  percent  minimum 
equivalent  sulfanilic  acid.  0.5  percent 
maxiT""m  aniline  based  on  the 
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equivalent  sulfanilic  acid  content,  and 
0.25  percent  maximum  alkali  insoluble 
material&based  on  the  equivalent 
sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tnis  review  covers  thirteen 
producers/exporters  of  Chinese 
sulfanilic  acid.  The  review  period  is 
August  1,  1995  through  ^ily  31, 1996. 

Separate  Rates 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  in  a 
nonmarket  economy  (NME)  country 
under  the  test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6, 
1991)  [Sparklers),  as  amplified  by  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2. 1994)  {Silicon  Carbide). 
Under  this  policy,  exporters  in  NME 
countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  the  law  [de 
jure)  and  in  fact  [de  facto),  with  respect 
to  exports  of  the  subject  merchandise. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  and  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  sign  contracts  and  other  agreements. 

Yude  and  Zhenxing  were  me  only 
companies  to  respond  to  the 
Department's  request  for  information 
regarding  separate  rates.  We  have  fouhd 
that  the  evidence  on  the  record 
demonstrates  an  absence  of  government 
control,  both  in  law  and  in  &ct,  with 
respect  to  their  exports  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide  for  this  period  of 


review,  and  have  assigned  to  each  of 
these  companies  a  separate  rate.  For 
further  discussion  of  the  Department's 
preliminary  determination  that  these 
two  companies  are  entitled  to  a  separate 
rate,  see  Decision  Memorandum  to  Joe 
Spetrini,  Assistant  Deputy  Secretary, 
DAS  in,  dated  April  14. 1997.  and  titled 
"Separate  rates  in  the  1995/1996 
adininistrative  review  of  sulfanilic  acid 
from  the  People's  Republic  of  China." 
This  memorandum  is  on  file  in  the 
Central  Record  Unit  (room  B-099  of  the 
Main  Commerce  Building). 

CoUapeing 

We  have  determined,  after  examining 
the  relevant  criteria,  that  Yude  and 
Zhenxing,  are  affiliated  parties  within 
the  meaning  of  section  771(33)(F)  of  the 
Act.  We  have  further  determined  that 
these  affiliated  producers,  both  of  which 
make  export  sales  to  the  United  States, 
should  be  treated  as  a  single  entity  [i.e.. 
"collapsed")  for  purposes  of  assigning 
an  antidumping  margin  in  this  review. 
Section  351.401(f)  of  the  proposed 
antidumping  regulations  sets  forth  the 
Department's  policy  with  respect  to  the 
treatment  of  affiliated  producers  in 
antidumping  proceedings.  61  FR  7308, 
7329  (February  27,  1996.)  Specifically, 
the  Department  "will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
where  those  producers  have  production 
facilities  for  similar  or  identical 
products  that  would  not  require 
substantial  retooling  of  either  facility  in 
order  to  restruct\ire  manufacturing 
priorities  aead  the  Secretary  concludes 
that  there  is  a  significant  potential  for 
the  manipulation  of  price  or 
production."  In  identifying  the  potential 
for  manipulation  of  price  or  production, 
the  proposed  rules  provide  that  the 
Department  may  consider  the  following 
foctors:  level  of  common  ownership; 
whether  managerial  employees  or  board 
members  of  one  of  the  affiliated 
producers  sit  on  the  board  of  directors 
of  the  other  affiliated  person;  and 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  facilities 
or  employees,  or  significant  transactions 
between  the  affiliated  parties.  A  full 
discussion  of  our  conclusions,  lequiring 
reference  to  proprietary  information,  is 
contained  in  a  Department 
memorandum  in  the  official  file  Cor  this 
case  (a  public  version  of  this 
memorandum  is  on  file  in  room  B-009 
of  the  Department's  main  building). 
Generally,  however,  we  have  found  that: 
Yude  and  Zhenxing  are  "affiliated" 
parties,  substantial  retooling  would  not 
be  necessary  to  restructure 
manufacturing  priorities  and  there  is 
potential  for  manipulating  price  and 
production  between  the  two  producers. 


As  a  result  we  are  collapsing  Yude  and 
Zhenxing  for  purposes  of  conducting 
the  1995/1996  administrative  review. 

Use  of  Facts  Otherwise  Available 

All  firms  that  have  not  demonstrated 
that  they  qualify  for  a  separate  rate  are 
deemed  to  be  part  of  a  single  enterprise 
under  the  common  control  of  the 
government  (the  "PRC  enterprise"). 
Therefore,  all  such  entities  receive  a 
single  margin,  the  "PRC  rate."  We 
preliminarily  determine,  in  accordance 
with  section  776(a)  of  the  Act  that  resort 
to  the  facts  otherwise  available  is 
appropriate  for  the  PRC  rate  because 
companies  deemed  to  be  part  of  the  PRC 
enterprise  for  which  a  review  was 
requested  have  not  responded  to  the 
Department's  antidumping 
questionnaire. 

Where  the  Department  must  resort  to 
the  facts  otherwise  available  because  a 
respondent  fails  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  776(b) 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  from  the  facts 
av^lable.  Section  776(b)  also  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record.  The 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA 
clarifies  that  information  from  the 
petition  and  prior  segments  of  the 
proceeding  is  "secondary  information." 
See  H.  Doc.  3216, 103rd  Cong.  2d  Sess. 
870  (1996).  If  the  Department  relies  on 
secondary  information  as  facts  available, 
section  776(c)  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  such 
information  using  independent  sources 
reasonably  at  its  disposal.  The  SAA 
further  provides  that  "corroborate" 
means  simply  that  the  Department  wiU 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  However,  where  corroboration  is 
not  practicable,  the  Department  may  use 
uncorroborated  information. 

In  the  present  case  the  Department 
has  based  the  margin  on  information  in 
the  petition.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Non-Alloy 
Steel  Pipe  from  South  Africa,  61  FR 
24272  (May  14. 1996).  In  accordance 
with  section  776(c)  of  the  Act.  we 
corroborated  the  data  contained  in  the 
petition,  as  adjusted  for  intitiation 
purposes,  to  the  extent  possible.  The 
petition  data  on  major  material  inputs 
are  consistent  with  Indian  import 
statistics,  and  also  with  price  quotations 


obtained  by  the  U.S.  Embassies  in 
Pakistan  and  India.  Both  of  these 
corroborating  soiuces  were  placed  on 
the  record  during  the  investigation  and 
have  been  added  to  the  record  of  this 
review.  In  addition,  we  note  that  the 
petition  used  World  Rank  labor  rates 
which  we  have  repeatedly  found  to  be 
a  probative  source  of  data.  Based  on  our 
ability  to  corroboiate  other  elements  of 
the  petition  calculation,  we 
preliminarily  find  tiiat  the  informatfon 
contained  in  the  petition  has  probative 
value.  However,  we  will  continue  to 
evaluate  this  information  on  the  basis  of 
more  current  data. 

Accordingly,  we  have  relied  upon  the 
information  contained  in  the  petition. 
We  have  assigned  to  all  exporters  other 
than  Yude  and  Zhenxing  a  margin  of 
85.20,  the  margin  in  the  petition,  as 
adjusted  by  the  Department  for 
initiation  piuposes. 

United  SUtes  Price 

For  sales  made  by  Yude  and 
Zhenxing,  we  calculated  constructed 
export  price  based  on  FOB  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  ocean  fieight.  U.S.  duties, 
U.S.  transportation,  credit,  warehousing, 
repacking  in  the  UJS.,  indirect  selling 
expenses  and  constructed  export  price 
profit,  as  appropriate,  in  accordance 
with  section  772(dK3)  of  the  Act 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
detennine  NV  using  a  factors  of 
production-methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
coxmtry,  and  (2)  the  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
cmistructed  value  tmder  sectfon  773(a) 
of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  fo  section  771(18KC)(i),  any 
determination  diat  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Accordingly, 
we  treated  the  PRC  as  an  NME  country 
for  purposes  of  this  review  and 
calculated  NV  by  valuing  the  factors  of 
production  as  set  forth  in  section 
773(c)(3)  of  the  Act  in  a  comparable 
maritet  economy  country  which  is  a 
significant  producer  of  comparable 
merchandise.  Pursuant  to  section 
773(c)(4^of  the  Act,  we  determined  that 


India  is  coraparableto  the  PRC  in  terms 
of  per  capita  gross  national  product 
(GNP),  the  growth  rate  in  per  capita 
GNP.  and  the  national  distribution  of 
labor,  and  that  India  is  a  significant 
producer  of  comparable  merchandise. 
For  further  discussion  of  the 
Department's  selection  of  India  as  the 
primary  sunt^te  country,  see  . 

Mranorandtmi  from  David  Mueller. 
Director.  Office  of  Policy,  to  Steve 
Presing,  dated  March  20. 1997. 
"Sulfanilic  Acid  from  the  PRC: 
Noiunarket  Economy  Status  and 
Surrogate  Country  Selection."  and  File 
Memorandtmi.  dated  April  11, 1997. 
"India  as  a  significant  producer  of 
comparable  merchandise  in  the  1995/ 
1996  administrative  review  of  sulfanilic 
acid  from  the  People's  Republic  of 
China."  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Conunerce  Building). 

For  purposes  of  (^culating  NV.  we 
valued  PRC  factors  of  production  as 
foUows,  in  accordance  with  section 
773(cKl)oftheAct: 

To  value  aniline  used  in  the 
production  of  sulfanilic  acid,  we  used 
the  rupee  per  kilogram  value  of  imports 
into  India  during  April  1995-March 
1996,  obtained  from  the  March  1996, 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Voltune  Q — Imports  [Indian 
Import  Statistics.)  Using  wholesale  price 
indices  (WPI)  obtained  from  the 
International  Financial  Statistics, 
ptiblished  by  the  International  Monetary 
Ftmd  (IMF),  we  adjusted  this  value  to 
reflect  inflation  in  India  through  the 
period  of  review.  We  made  adjustments 
to  include  costs  incurred  for  freight 
between  the  Chinese  aniline  suppliers 
mid  the  Chinese  sulfanilic  acid  factories, 
based  on  freight  rates  fitmi  the  August 
1993  embassy  cable  for  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
CMna  (58  FR  48833,  Sei^mber  20, 
1993)  (LocJc  Washm)aDd  the  December 
22. 1989  embassy  cable  for  the  Final 
Results  of  Antidumping  Duty 
Administratire  Heview:  Shop  Towels  of 
Cotton  from  the  People's  Republic  of 
China  (56  FR  4040,  February  1, 1991) 
and  used  in  Lock  Washers.  These  rates 
were  inflated  to  be  concurrent  with  the 
period  of  review.         • 

To  value  sulfuric  acid  used  in  the 
production  of  sulfonilic  acid,  we  used 
the  rnpee  per  kilogram  value  for  sales  in 
India  during  the  period  of  review  as 
reported  in  Chemical  Weekly.  We  have 
adjusted  this  value  to  exclude  the 
Central  Excise  Tariff  of  India  and  the 
Bombey  Sales  Tax.  We  made  additional 
adjustment  to  include  costs  incurred 
for  freight  between  the  Chinese  sulfuric 


acid  supplierand  the  sulfanilic  acid 
factories  in  the  PRC. 

To  value  activated  carbon  used  in  the 
production  of  sulfanilic  acid,  we  used 
the  rupee  per  kilogram  value  for  sales  in 
India  reported  in  Chemical  Weekly  from 
March  1995  to  January  1996(  adjtisting 
sales  outside  of  the  period  of  review  for 
inflation  using  the  WPI  index  data  from 
International  Statistics  published  by  the 
International  Monetary  Fund.  We  made 
adjustmeots  to  include  cost  incurred  for 
inland  freight  between  Chinese 
activated  carbon  suppliers  and  the 
sulfanilic  acid  bctories  in  the  PRC. 

For  direct  labor,  we  used  the  labor 
rates  reported  in  the  Economist 
Intelligence  Unit's  Imfestirig.  Licensing 
and  Trading  Conditions  Abroad:  India, 
released  November  1995,  and  November 
1996.  This  source  breaks  out  labor  rates 
between  skilled  and  imskilled  labor  for 
1995.  and  1996.  and  provides 
information  on  the  number  of  labor 
hours  woriced  per  week  and  fringe 
benefits  paid  to  workers. 

For  factory  overhead,  we  used 
information  reported  in  the  April  1995 
Resenre  Bank  of  India  Bulletin.  From 
this  information,  we  were  able  to  . 
determine  factory  overhead  as  a 
percentage  of  total  cost  of  manufacture. 

For  seUing.  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  from  the 
April  1995  Reserve  Bank  of  India 
Bulletin.  Wexalculated  an  SG&A  rate  by 
dividing  SG&A  expenses  by  the  cost  of 
manufacture. 

To  calculate  a  profit  rate,  we  used 
information  obtained  from  the  April 
1995  Reserve  Bank  of  India  Bulletin.  We 
calculated  a  profit  rate  by  dividing  the 
befoie-tax  profit  by  the  sum  of  those 
components  pertaining  to  the  cost  of 
manufacturing  plus  SG&A. 

To  value  the  mner  and  outer  bags 
used  as  packing  materials,  we  used 
import  statistit^  for  India  obtained  from 
Indian  Import  Statistics.  Using  WPI 
obtained  bomJntemational  Financial 
Statistics,  ^UB  adjusted  these  values  to     " 
reflect  inflation  through  tlw  period  of 
review.  We  adjusted  these  values  to 
-include  freight  costs  incurred  between 
the  Chinese  plastic  bag  suppliers  and 
the  sulfanilic  acid  foctories  in  the  PRC 

To  value  coal,  we  used  the  price  of 
steam  coal  reported  in  the  Gazette  of 
India,  June  16, 1994.  We  adjusted  the 
value  of  coal  to  reflect  inflation  through 
the  period  of  review  using  WPI  index 
data  published  by  the  IMF. 

To  value  electricity,  we  used  the 
simple  average  of  the  Indian  state 
electricity  rates  for  the  large  industry 
category  on  March  1. 1995  as  reported 
in  Current  Energy  Scene  in  India.  July 
1995.  by  the  Cenbe  for  Monitoring  the 
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Indian  Economy.  We  adjusted  the  value 
of  electricity  to  reflect  inflation  through 
the  period  of  review  using  WPI  index 
data  published  by  the  IMF. 

To  value  truck  freight,  we  used  the 
rate  reported  in  an  August  1993,  cable 
fitom  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China  (58  FR 
48833,  September  20, 1993),  and  added 
to  the  record  of  this  review.  We  adjusted 
the  truck  freight  rates  to  reflect  inflation 
through  the  period  of  review  using  WPI 
data  published  by  the  IMF. 

To  value  rail  fireight,  we  used  the 
price  reported  in  a  December  1989, 
cable  from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China  (56  FR  4040, 
February  1,  1991).  We  adjusted  the  rail 
freight  rates  to  reflect  inflation  through 
the  period  of  review  using  WPI  data 
indices  published  by  the  IMF. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  the 
dumping  margin  for  Yude  and  Zhenxing 
for  the  period  August  1, 1995-July  31, 
1996  to  be  0.  The  rate  for  all  others  firms 
which  have  not  demonstrated  that  they 
are  entitled  to  a  separate  rate  is  85.20. 
This  rate  will  be  applied  to  all  firms 
other  than  Yude  and  Zhenxing, 
including  all  firms  which  did  not 
respond  to  our  questioimaire  requests: 
China  National  Chemical  Import  and 
Export  Corporation,  Hebei  Branch 
(Sinochem  Hebei);  China  National 
Chemical  Construction  Corporation, 
Beijing  Branch:  China  National 
Chemical  Construction  Corporation, 
Qingdao  Branch;  Sinchem  Qingdao; 
Sinochem  Shandong;  Baoding  No.  3 
Chemical  Factory;  )inxing  Chemical 
Factory;  Mancheng  Zinyu  Chemical 
Factory,  Shijiazhuang;  Mancheng  Xinyu 
Chimiical  Factory,  Bejing;  Hainan 
Garden  Trading  Company;  and 
Shimping  Lile. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hectfing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case 
brie£i,  which  should  not  contain  Actual 
information  not  already  on  the  record  of 
this  review,  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
briefii,  which  must  be  limited  to  issues 
raised  in  the  case  briefs  and  which 
should  not  contain  factual  information 


not  already  on  the  record  of  this  review, 
may  be  filed  not  later  than  37  days  after 
the  date  of  this  preliminary 
determination. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  prices  and  NV  may  vary 
fitim  the  percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  with  respect  to  all 
shipments  of  sulfanilic  acid  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  reviewed 
companies  listed  below  will  be  the  rates 
for  those  firms  established  in  the  final 
results  of  this  review;  (2)  for  companies 
previously  found  to  be  entitled  to  a 
separate  rate  and  for  which  no  review 
was  requested,  the  cash  de[>osit  rate  will 
be  the  rate  established  in  the  most 
recent  review  of  that  company;  (3)  for 
all  other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  China-wide  rate  of 
85.20;  and  (4)  the  cash  deposit  rate  for 
non-FRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 


Manufacturer/ 
producer/ 
exporter 

Margin 
percentage 

Yude  Chemicai  Industry.  Co. 
Zbenxirtg  Oiemical  Irtdustry, 

Co 

PRC  Rate „ 

0 

0 
85.2 

Notification  of  Interested  Partiea 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  §  353.26  of  the 
Department's  regulation  to  file  a 
certificate  regarding  the  reimbursement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  reqiiirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  §  751(a)(1)  of  the 


Act  (19  U.S.C.  1674(a)(1))  and  §  353.22 
of  the  Department's  regulations. 

Dated:  May  5, 1997. 
Robert  S.  laRnw, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  97-12387  Filed  5-9-97;  8:45  am] 

BILUNO  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration  A- 
821-803 

Titanium  Sponge  from  ttte  Russian 
Federation:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AQENCY:  Import  Administration, 

International  Trade  Administration, 

£)epartment  of  Commerce 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review 

SUMMARY:  In  response  to  requests  from 
AVISMA  Titanium-Magnesium  Works 
(AVISMA),  Interlink  Metals,  Inc.  and 
Interlink  Metals  &  Chemicals,  S.A. 
(collectively.  Interlink],  Cometals,  Inc. 
(Cometals),  TMC  Trading  International 
Ltd.  (TMC),  and  Titanium  Metals 
Corporation  (TIMET,  a  petitioner),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidiunping  finding  on  titanium 
sponge  from  the  Russian  Federation 
(Russia).  This  notice  of  preliminary 
results  covers  the  period  August  1 ,  1995 
through  July  31, 1996.  This  review 
covera  one  manufacturer/exporter, 
AVISMA,  and  three  trading  companies. 
Interlink,  Cometals,  and  TMC. 

We  have  preliminarily  determined 
that  dumping  margins  apply  diuing  this 
review  period.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidimiping  duties 
equal  to  the  difference  between  the 
United  States  price  (USP)  and  the 
normal  value  (NV).  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue;  and  (2)  a 
brief  summary  of  the  argimtient 
EFFECTIVE  DATE:  May  12, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Amy  S.  Wei  or  James  Terpstra,  Office  of 
AD/CVD  Enforcement,  Office  4,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 


Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-4737. 

8UPPLEMBITARY  MFORMATION: 

The  Applicable  Statute 
Unless  otherwise  indicated,  all 
citati(His  to  the  Tariff  Act  of  1930.  as 
amended,  (the  Act)  are  r^srenoes  to  the 
provisions  effective  Jamiary  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimds 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  r^ulations  published  in  the 
Federal  Renter  on  May  11. 1995  (60 
FR  25130). 

Background 

The  Department  piiblished  an 
antidumping  finding  on  titanium 
sponge  from  the  Union  of  Soviet 
Socialist  Republics  (U.S.S.R.)  on  August 
28, 1968  (33  FR  12138).  In  December 
1991,  the  U.S.S.R.  divided  into  fifteen 
independent  states.  To  conform  to  these 
chas^es.  the  Department  changed  the 
original  antidiunping  Rnrfing  into 
fifteen  findings  applicable  to  the  each  of 
the  former  republics  of  the  U.S.S.R.  (57 
FR  36070,  August  12, 1992). 

The  Department  published  a  notice  of 
"Opportunity  To  Request  an 
Administrative  Review"  of  the 
antidumping  finding  from  Russia  for 
this  review  period  on  August  12, 1996 
(61  FR  41768).  On  August  29. 1996, 
AVISMA  and  Interlink  requested  that 
the  Department  conduct  an 
administrative  review  of  the 
antidumping  finHing  on  titanium 
sponge  from  Russia  for  one 
manu^cturer/exporter,  AVISMA.  and 
one  trading  company.  Interlink, 
covering  the  period  August  1, 1995 
through  July  31,  1996.  On  August  30, 
1996,  TIMET  requested  that  the 
Department  conduct  an  administrative 
review  for  AVISMA,  Interlink,  and 
another  trading  company,  Cometals.  On 
the  same  date,  Cometals  and  TMC  both 
requested  that  the  Department  conduct 
an  administrative  review  for  each 
respective  company.  We  published  a 
notice  of  initiation  of  the  review  on 
September  17, 1996  (61  FR  48882). 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  titanium 
sponge  from  Russia.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehicles, 
specifically,  in  construction  of 
compressor  blades  and  wheels,  stetor 
blades,  rotora,  and  other  parts  in  aircraft 


gas  turbine  engines.  Imports  of  titanium 
sponge  are  ciuxentiy  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  U.S.  Customs  purposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  penod  of  review  (FOR)  is  August 
1, 1995  throng  July  31, 1996.  The 
review  covers  one  manufacturer/ 
exporter.  AVISMA,  and  three  trading 
companies.  TMC,  biterlink,  and 
Cometals. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
provided  by  TMC  by  using  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
finanrial  records  and  selection  of 
original  documentetion  containing 
relevant  information.  Our  v«ification 
results  am  outlined  in  the  public 
versions  of  the  verification  reports, 
which  are  on  file  in  the  puMic  file  of  the 
Centnd  Records  Unit  (Room  B-099  in 
the  Department  of  Commerce). 

Affiliation 

TIMET,  a  petitioner,  alleged  that  an 
affiliation  existed  between  TMC  and 
AVISMA,  within  the  context  of  section 
-771(33)  of  the  Act  TIMET  based  these 
allegations  on  newspa{>er  and  magazine 
articles  and  TMC's  submissions,  which 
indicated  that  TMC  and  AVISMA  may 
have  been  connected  through  a  common 
entity.  TIMET  requested  that  the 
Department  further  scrutinize  this 
relationship  and  ensure  that  TMC  has 
fully  disclosed  its  corporate  structure. 

In  response,  the  Department  issued 
several  supplemental  questionnaires  to 
TMC  and  AVISMA  regarding  any 
relationships  that  may  exist  between 
them  within  the  context  of  section 
771(33)  of  the  Act  TMC  and  AVISMA 
both  responded  to  questions  regarding 
control  and  equity  in  each  respective 
company. 

Alter  analyzing  the  totality  of  the 
responses,  we  have  determined  that  it  is 
not  necessary  to  address  this  affiliation 
issue  for  the  purposes  of  this  review.  We 
determined  that  regardless  of  whether 
any  affiliation  between  TMC  and 
AVISMA  exists,  we  would  perform  our 
calculations  and  analysis  in  the  same 
manner.  The  relevant  transaction  for 
U.S.  price  is  that  of  TMC  to  the  first 
unaffiliated  customer  in  the  United 
Stetes.  As  with  other  third-country 
resellers  in  an  NME  context  where,  as  in 
this  case,  the  producw  does  not  know 
the  ultimate  destination  of  the 
merchandise,  we  will  base  U.S.  price  on 
the  sale  between  TMC  and  its 


unaffiliated  U.S.  customer  and  normal 
value  on  the  producer's  (e.g.. 
AVISMA's)  factore  of  production. 
Insofar  as  AVISMA  did  not  make  any 
direct  shipments  to  the  United  Stetes 
(see  below)  and  did  not  have  knowledge 
of  the  ultimate  destination  of  the 
mwchandise  sold  through  TMC.  all 
relevant  sales  to  the  United  Stetes  are 
captured  in  our  analysis  without  making 
an  affiliation  determination. 

United  Sttfee  Price  (USP) 

AVISMA  and  Cometalt 

We  determined  that  AVISMA's  and 
Cometals'  exporte  during  the  FOR 
entmed  the  United  States  under 
temporary  importation  bonds  (rutt). 
This  entry  information  was  provided  to 
the  Dqwrtment  by  respondoite  in  their 
questionnaire  responses  and  confirmed 
by  Customs.  At  this  time,  because 
merchandise  raitered  under  a  HB  is  not 
entered  for  consumption,  such  • 

merchandise  is  not  subject  to  the 
antidumping  finHing.  See  Titanium 
Metals  Corp.  v.  The  United  States,  901 
F.Supp  362  (OT  1995). 

Therefore,  we  determined  that 
AVISMA  and  Cometals  did  not  export 
for  consumption  any  subject 
merchandise  to  the  United  Stetes  during 
the  review  period.  If  these  preliminary 
resulte  are  adopted  in  our  final  results 
of  review.  AVISMA  will  continue  to  be 
subject  to  the  current  Russia-wide  cash 
deposit  rate  of  83.96  percent  and 
Cometals  will  continue  to  be  subject  to 
ite  current  cash  deposit  rate  of  28.31 
percent  which  are  the  rates  established 
in  the  final  resulte  of  the  most  recent 
administrative  review  of  titanium 
sponge  from  Russia  (61  FR  58525, 
November  15. 1996). 

Interlink  and  TMC 

Interlink  and  TMC  are  located  in 
market-economy  countries.  For 
purposes  of  this  review,  we  are 
calculating  a  separate  rate  for  these 
resellers.  In  calculating  USP  for 
Interlink  and  TMC,  we  used  export 
price,  as  definmi  in  section  772(a)  of  the 
Act  For  date  of  sale,  we  used  the  sales  • 
invoice  date  because  this  is  the  date 
when  the  price  and  quantity  are  set  We 
excluded  those  sales  made  to  the  United 
Stetes  which  the  respondente  identified 
as  having  entered  the  United  Stetes 
under  TIBs.  Respondente  provided 
information  regarding  TIB  entries,  and 
we  were  able  to  confirm  this 
information  through  Customs  and 
National  Census  Bureau  date. 

We  calculated  export  price  based  on 
the  price  to  unaffiliated  purchasers  in 
the  United  Stetes.  We  made  deductions, 
where  appropriate,  for  ocean  freight. 
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warehouse  expenses,  insurance, 
brokerage  and  handling,  inland  freight, 
and  U.S.  duty  charges. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Snrrogate  Country  Selection 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  on  the  basis  of  the  value 
of  the  factors  of  production  if  (1)  the 
subject  merchandise  is  exported  from  a 
non-market  economy  (NME)  country, 
and  (2)  the  available  information  does 
not  permit  the  calculation  of  normal 
value  under  section  773(a)  of  the  Act.  In 
previous  proceedings,  the  Department 
has  considered  Russia  an  NK^  country. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Pure  Magnesium  and 
Alloy  Magnesium  from  the  Russian 
Federation  [Magnesium],  60  FR  16440 
(March  30,  1995);  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
FeAovanadium  and  Nitrided  Vanadium 
from  the  Russian  Federation,  60  FR 
27957  (May  26, 1995).  Section 
771(18)(C)  of  the  Act  states  that  "any 
determination  that  a  foreign  country  is 
a  nonmarket  economy  country  shall 
remain  in  effect  until  revoked  by  the 
administering  authority."  Because  this 
NME  status  has  not  been  revoked  for 
Russia,  we  are  considering  Russia  an 
NME  country  for  purposes  of  this 
review.  Therefore,  because  AVISMA  is 
located  in  Russia,  we  are  not  able  to 
determine  normal  value  on  the  basis  of 
AVISMA 's  costs  and  prices.  Therefore, 
we  have  applied  surrogate  values  to  the 
Escton  of  production  to  detmnine 
normal  value. 

We  calciilated  normal  value  based  on 
factors  of  production  provided  by 
AVISMA,  in  accordance  with  section 
773(c)(1)  of  the  Act  and  19  CFR  353.52 
of  the  Department's  regulations.  We 
determined  that  Brazil  is  comparable  to 
the  Russian  Federation  in  terms  of  per 
capita  gross  national  product  (GNP),  the 
growrth  rate  in  per  capita  GNP,  and  the 
national  distribution  of  labor.  In 
addition,  Brazil  is  a  significant  producer 
of  comparable  merchandise.  Therefore, 
in  accordance  with  section  773(c)(4)  of 
the  Act,  we  chose  Brazil  as  a 
comparable  surrogate  on  the  bcuis  of  the 
above  criteria  and  have  used  publicly 
available  information  relating  to  Brazil 
to  value  the  various  factors  of 
production.  See  Memorandum  to  Holly 
A.  Kuga  bora  David  Mueller,  Titanium 
Sponge  from  Russia:  Nonmaiket 
Economy  Status  and  Surrogate  Country 
Selection.  October  28, 1996. 

NomalVahw 

To  determine  the  normal  value,  in 
accordance  with  section  773(c)(3)  of  the 


Act,  we  valued  the  factors  of  production 
as  follows  (for  further  discussion,  see 
the  analysis  memorandum  for  these 
preliminary  results,  on  file  in  the 
Central  Records  Unit): 

•  To  value  raw  materials,  we  used 
Brazilian  import  data  from  the  United 
Nations  Trade  Commodity  Statistics 
[UN  Trade  Statistics)  for  January 
through  December  1995.  We  adjusted 
certain  factor  values  to  reflect  the  actual 
purity  used  in  the  production  of  the 
subject  merchandise.  For  those  raw 
materials  for  which  we  were  imable  to 
obtain  public  information  from  Brazil, 
we  used  data  provided  for  use  in  the 
final  determination  of  sales  at  less  than 
fair  value  (LTFV)  for  pure  magnesium 
and  alloy  magnesium  from  the  Russian 
Federation  (magnesium  from  Russia) 
and  in  AVISMA's  March  12, 1997 
submission. 

•  To  value  truck  and  railcar  freight, 
we  used  the  rates  reported  by  the 
National  Confederation  of  Transport  in 
Brazil  for  1996,  as  identified  by  the 
American  Consular  Agency  in  Belo 
Horizonte.  Brazil.  These  rates  were 
provided  by  the  distance  traveled  and, 
for  truck  rates,  by  the  quantity 
transported. 

•  For  energy,  because  there  was  no 
public  information  available  to  value 
the  natural  gas  factor  during  the  POR, 
we  valued  the  factor  using  information 
fitim  the  UN  Trade  Statistics,  covering 
the  period  January  through  December 
1994.  Because  the  value  was 
denominated  in  U.S.  dollars,  we  did  not 
adjust  for  the  effects  of  inflation.  For 
electricity,  we  used  the  "large  industry 
user"  rate  from  Brazil's  electricity  tariff 
schedule  that  AVISMA  would  have 
received  had  it  been  an  electricity 
consumer  in  Brazil  during  the  POR. 
This  decision  was  based  on  finding  that 
AVISMA's  level  of  electricity  usage 
during  the  POR  was  similar  to  the 
profile  of  "large  industrial  user"  in  the 
final  determination  of  sales  at  LTFV  for 
magnesium  from  Russia.  See 
Magnesium  at  16446.  To  confirm  that 
AVISMA  would  have  received  this  rate, 
we  divided  the  total  number  of  kilowatt 
hours  used  during  the  POR  for  titanium 
sponge  production  by  the  number  of 
hours  in  the  POR,  which  demonstrated 
that  AVISMA's  kilowatt  use  was  higher 
than  the  minimum  necessary  to  receive 
the  "large  industrial  user"  rate  in  effect 
in  Brazil  during  the  POR. 

•  For  direct  labor,  we  used  the 
unskilled  and  skilled  labor  rates  based 
on  information  gathered  by  the 
American  Consulate  in  Sao  Paulo, 
Brazil.  See  Memorandum  to  The  File 
from  Amy  S.  Wei  regarding  Surrogate 
Values  for  Brazilian  labor  rates,  March 
6, 1997. 


•  For  factory  overhead,  we  used 
expense  ratios  based  on  elements  of 
constructed  value  data  reported  in  the 
antidumping  duty  administrative  review 
of  silicon  metal  from  Brazil,  covering 
the  period  July  1, 1995  through  Jime  30, 
1996.  In  order  to  calculate  expense 
ratios  for  selling,  general,  and 
administrative  (SG&A)  expenses  and 
profit,  we  calculated  simple  averages  of 
the  SG&A  and  profit  ratios  taken  from 
the  1995  financial  statements  in  the 
above-named  review. 

•  For  packing  materials,  we  used 
information  provided  in  the  UN  Trade 
Statistics  from  Brazil,  covering  the 
period  of  January  through  December 
1995.  We  included  surrogate  freight 
costs  for  the  delivery  of  packing 
materials  to  the  plant  reported  by  the 
National  Confederation  of  Transport  in 
Brazil  for  1996.  We  valued  packing 
labor  using  the  same  labor  rates  as  used 
in  direct  labor  above. 

•  We  included  in  normal  value, 
where  appropriate,  movement  expenses 
incxured  in  bringing  the  subject 
merchandise  from  the  Russian  plant  to 
the  resellers'  warehouses.  We  valued 
these  charges  using  surrogate  data  based 
on  Brazilian  freight  costs,  where 
appropriate.  See  Notice  of  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review  of  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China.  August  16, 1995,  60 
FR  42504, 42506. 

Currancy  Conversioii 

We  made  currency  converaions  in 
accordance  with  section  773A(a)  of  the 
Act,  based  on  rates  certified  by  the 
Federal  Reserve  Bank  and  Dow  Jones 
Business  Information  Services. 

Preiiminaiy  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Dtanuiao- 

turer/ex- 

porter 

Period 

Margin 
(percent) 

Interiink 

Metals 

and 

Chemi- 

cals, Inc 

8/1/95-7/31/96 

0.00 

TMC  Trad- 

ing 

Inter- 

national, 

Ltd 

8/1/95-7/31/96 

0.W 

Cometals, 

Inc 

8^/95-7/31/96 

28.31 

Russia- 

wide 

rale  

8/1/95-7/31/96 

83.96 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of ' 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
firat  working  day  thereafter.  Intorested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  dian  37  days  after  the  date  of 
publication.  The  Departmmt  issue  the 
final  results  of  the  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing, 
within  120  days  from  the  date  of 
publication  of  diese  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  dimiping  duties  on  entries 
of  merciundise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effisctive  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  titanium  sponge  from  Russia  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act  (1)  The  cash 
deposit  rates  fbr  Interlink,  TMC, 
Cometals,  and  AVISMA  will  be  the  rates 
established  in  the  final  results  of  diis 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  origfnal  LTFV 
investigation  or  a  previous  review  and 
have  a  separate  rate,  the  cash  deposit 
rate  will  continue  to  be  the  most  recent 
rate  puUished  in  the  final 
determination  or  final  results  for  idiich 
the  manufacturer  or  expostsr  received  a 
company-specific  rate;  (3)  for  Russian 
manufscturen  or  exporters  not  covered 
in  the  LTFV  investigBtion  or  in  this  or 
prior  administratiTe  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 
Russia-wide  rate;  and  (4)  the  cash 
deposit  rate  fbr  non-Russian  exptaters  of 
subject  merchandise  from  Russia  who 
wrerenot  covered  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews  will  be  the  rate 


applicable  to  the  Russian  supplier  of 
that  exporter.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importera  of  their 
responsibility  \mder  19  CFR  353.26(b)  to 
file  a  certificate  regasding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevrait 
entries  during  diese  review  periods. 
Failure  to  comply  widi  this  requirement 
could  result  in  the  Secretary's 
presxmiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  admmistrative  review  and  notice 
are  in  accordance  with  section  751(aHl) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  May  5, 1997. 
Kubert  S.  LaRBflsa, 
Acting  Assistant  Seaetaryfor  Import 
Administration. 
[FR  Doc.  97-12202  Filed  S-9-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

IfiMnwIiOfMri  TfMte  AdninMrallon 

Noffolk  State  Untvwratty;  OMWon  on 
Appllcatiow  for  Duty-FrM-Enlfy.  of 
Scioiillfic  InstnioMnt 

This  decision  is  made  pursuant  to 
section  6(e)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8»- 
651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avanra,  NW.,  Washington, 
DC 

Docket  Nimiber  97-013.  Applicant 
Norfolk  State  Univeraity,  Norfolk.  VA 
23504.  Instrtunent  Q-Band  ESR 
Spectrometer  with.  Accessories. 
Manufacturer  Bruker  Instruments  Inc., 
Germany.  Intended  Use:  See  notice  at  62 
FR  10543,  Kferch  7. 1997. 

Commentr.  None  received  Decision: 
Approved.  No  instrument  of  equivatent 
scientific  viriue  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufMrtured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  A  34  GHz  Gunn  source  (Q- 
Band)  with  80  mW  power.  60  d&+/ 
-0.2  attenuation.  100  MHz  tuning  range 
and  (2)  a  low  temperature  Q-Band 
resonator.  A  domestic  spectrometer 
manufacturer  advises  that  (1)  diese 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 


knows  of  no  domestic  instnunent  (x 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  forthe 
applicant's  intended  use. 

We  know  of  no  other  instmmeDt  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
FrMBkW.Crael. 

Director.  Statatory  Import  Programs  Staff. 
(FR  Doc.  97-12390  Filed  S-9-97:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

IntomaUon^Trad*  AdminMmlion 

Orsgon  Qi«dual»  InstHute  oiSctanoo 
Mid  Tachnoloav.  •!  alrConooHdalMl 
Deetoion4Ni  AppHclloiw  for  Difly>FrM 
Enty  of  8ci«ntiflclratrufiMnls 

Tliis  is  a  decision  consolidated 
punuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  6:30  son.  and  5  p.m.  in  Room 
4211.  U.S.  Department  of  Commerce. 
14di  and  Constitution  Avenue.  NW., 
Washmgton,  EXl 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  fbr  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Dodcet  Number:  96-141.  ^plicant 
Oregon  Ckaduate  Institute  of  Science 
and  Technology,  Portiand.  OR  97291- 
1000.  Instrument  Stepped^Flow 
Spectrometer,  Model  SX.18MV. 
Manufacturer  Applied  Photopt^ysics, 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  62  FR  5619.  F«>uruary  6, 
1997.  Reasons:  The  foreign  instrument 
ixovides:  (1)  MuHimixing  capability.  (2) 
a  deadtime  of  1.2  ms  permitting  analysis 
of  reaction  rates  to  1500  s-^  and  (3)  a 
photo^ode  array  detector.  Advice 
received  frtmi:  National  Institutes  of 
Health.  March  19. 1997. 

Docket  Number:  97-017.  Applicant 
Univarnty  of  Califbmia.  San  Diego.  La 
Jolla.  CA  92093-0931.  Instnmient  Sleep 
Reoovder,  Model  Vitaport  2. 
Manufacturer:  TEMEC  Instruments  BV. 
The  Netherluids.  Intended  Use:  See 
notice  tf  62  FR  13600.  March  21. 1997. 
Reasons:  The  fDreign  instrument 
provides:  (1)  Electronic  measurements 
of  riactrophysical  (e.g.  EEG  and  EOG) 
and  cardiorespiratory  (e.g.  EGG  and 
RIP-THOR)  parametwra  uid  (2) 
minimized  weight  power  consumption 
and  physical  dimensions  appropriate  (or 
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space  flight.  Advice  received  from: 
National  Institxites  of  Health,  March  19. 
1997. 

Docket  Number:  97-020.  Applicant: 
Univeisity  of  Texas  at  Austin,  Port 
Aransas,  TX  78373.  Instrument:  IR  Mass 
Spectrometer,  Model  DELTApI". 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  62  FR 
13600,  March  21,  1997.  Reasons:  The 
foreign  instrument  provides:  (1)  A 
magnetic  sector  analyzer  with  stigmatic 
focusing,  (2)  internal  precision  of  0.006 
(2o)  per  CO7  ion  and  (3)  absolute 
sensitivity  of  1500  moleciiles  CO2  per 
mass  44  ion  at  the  collector.  Advice 
received  from:  National  Institutes  of 
Health.  March  19, 1997. 

The  National  Institute^  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  OmI. 

Dinctor,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-12392  Filed  5-9-97;  8:45  ami 
COW3610-0»-P 


DEPARTMENT  OF  COMMERCE 

bitamatkinai  Trade  Administration 

Univarsily  of  Chicago;  Deciaion  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat  897;  15  (TR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington. 
DC 

Docket  Number:  97-011.  Applicant: 
The  University  of  Chicago,  Chicago.  IL 
60637.  Instrument:  ICP  Mass 
Spectrometer.  Model  ELEMENT. 
Manufacturer  Finnigan  MAT.  Germany. 
Intended  Use:  See  notice  at  62  FR 
10543.  March  7, 1997. 

Coiiuiients:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 


Reasons:  The  foreign  instnunent 
provides:  (1)  A  magnetic  sector  analyzer 
with  inductively  coupled  plasma  ion 
source,  (2)  sensitivity  better  than  50  x 
10"/second/ppm  of  indium  and  (3)  a 
linear  detection  range  from  0.1  ppt  to 
100  ppm.  These  capabilities  are 
pertinent  to  the  applicant's  intended 
purposes  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufactiired  in  the  United  States. 
Fruiii  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-12391  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intematlonal  Trade  Administration 

^122-81S1 

Purs  Magnesium  and  Alloy  Magnesium 
From  Canada;  Preliminary  Results  of 
tite  Fourtti  Countervailing  Duty 
Administrative  ftevlews  for  the  1995 
Period  of  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
'^Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
administrative  reviews  of  the 
countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesium  from 
Canada.  For  information  on  the  net 
subsidy  for  the  reviewed  company,  as 
¥vell  as  for  all  non-reviewed  companies, 
please  see  the  Preliminary  Results  of 
Reviews  section  of  this  notice.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  administrative 
reviews,  we  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Reviews  section 
of  this  notice.  Interested  Parties  are 
invited  to  comment.  [See  Public 
Comment  section  of  this  notice.) 

EFFECTIVE  DATE:  May  12. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sally  Hastings  or  Cynthia  Thirumalai. 
AD/CVD  Enforcement,  Group  1,  Office 
1.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3464  or 
(202)  482-4087,  respectively. 


SUPPt-EMBTTARY  INFORMATION: 
Background 

On  August  31, 1992,  the  Department 
published  in  the  Federal  Regteter  (57 
FR  39392)  the  countervailing  duty 
orders  on  pure  and  alloy  magnesium 
from  Canada.  On  August  12. 1996.  the 
Etepartment  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (61  FR  41771) 
of  these  countervailing  duty  orders.  We 
received  timely  requests  for  review  from 
NHCI  on  August  20, 1996  and  from  the 
Gouvemment  du  Quebec  (GOQ)  on 
August  21, 1996  and  we  initiated  these 
reviews,  covering  the  period  January  1, 
1995  through  December  31, 1995,  on 
September  15, 1996  (61  FR  48882). 

m  accordance  with  19  CFR  355.22(a). 
these  reviews  cover  only  the  producer 
or  exporter  of  the  subject  merchandise 
for  which  reviews  were  specifically 
requested.  Accordingly,  these  reviews 
cover  only  NHQ.  Also,  these  reviews 
cover  seventeen  programs. 

On  October  30. 1996.  the  Department 
issued  questionnaires  to  NHCI.  the 
Government  of  Canada  (GOC),  and  the 
GOQ.  The  Department  received 
questionnaire  responses  bom  NHCI,  the 
GOC  and  the  GOQ  on  December  3, 1996. 
The  Department  issued  supplemental 
questionnaires  to  NHQ  and  the  GOQ  on 
April  10, 1997  and  received 
supplemental  questionnaire  responses 
from  both  parties  on  April  24, 1997. 

Applicairie  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  "Fariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  the  Reviews 

The  products  covered  by  these 
reviews  are  pure  and  alloy  magnesium 
frt>m  Canada.  Pure  magnesium  contains 
at  least  99.8  percent  magnesium  by 
weight  and  is  sold  in  various  slab  and 
ingot  forms  and  sizes.  Magnesimn  alloys 
contain  less  than  99.8  percent 
magnesium  by  weight  with  magnesium 
being  the  largest  metallic  element  in  the 
alloy  by  weight,  and  are  sold  in  various 
ingot  and  billet  forms  and  sizes. 
Secondary  and  granular  magnesium  are 
not  included.  Pure  and  alloy  magnesium 
are  currently  provided  for  in 
subheadings  8104.11.0000  and 
8104.19.0000.  respectively,  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 


purposes,  our  written  descriptions  of 
the  scopes  of  these  proceedings  is 
dispositive. 

Analysis  of  PrograsBs 

/.  Programs  Previously  Determined  to 
Confer  Subsidies 

A.  Exemption  from  Payment  of  Water 
BUls 

Pursuant  to  a  December  15. 1988 
agreement  between  NHQ  and  La  Societe 
du  Pare  Industrie!  et  Portuaire  de 
Becancour  (Industrial  Paric).  NHQ  is 
exempt  from  payment  of  its  water  bills. 
Except  for  the  taxes  associated  with  its 
bills.  NHQ  does  not  pay  the  invoiced 
amounts  of  its  water  bills. 

In  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Pure  Magnesium  and  Alloy  Magnesium 
from  Canada  (Magnesium  from  Canada) 
57  FR  30948  (July  13, 1992),  the 
Department  determined  that  the 
exemption  received  by  NHQ  was 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  because  no  other  company 
receives  such  an  exemption.  In  these 
reviews,  neither  the  GOQ  nor  NHQ 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

We  preliminarily  determine  the 
coimtervailable  benefit  to  be  the  amount 
NHQ  would  have  paid  absent  the 
exemption.  To  ccdculate  the  benefit 
under  this  program,  we  divided  the 
amount  NHQ  would  have  paid  for 
water  during  the  POR  by  NHQ's  total 
POR  sales  of  Canadian-manufartuied 
products  on  an  F.O.B.  basis.  We 
preliminarily  determine  that  the  net 
subsidy  provided  by  this  program  is 
0.50  percent  ad  valorem. 

B.  Article  7  Grants  from  the  Quebec 
Industrial  Development  Corporation 

The  Societe  de  Developpement 
Industriel  du  Quebec  (SDI)  administers 
development  programs  on  behalf  of  the 
GOQ.  SDI  provides  assistance  under 
Article  7  of  the  SDI  Act  in  the  form  of 
loans,  loan  guarantees,  grants, 
assumptions  of  costs  associated  with 
loans,  and  equity  investments.  This 
assistance  involves  projects  capable  of 
having  a  major  impact  upon  the 
economy  of  Quebec.  Article  7  assistance 
greater  than  2.5  million  dollars  must  be 
approved  by  the  Council  of  Ministers, 
and  assistance  over  5  million  dollars 
becomes  a  separate  budget  item  under 
Article  7.  Assistance  provided  in  such 
amounts  must  be  of  "special  economic 
importance  and  value  to  the  province." 
(See  Magnesium  from  Canada,  57  FR 
30949  Quly  13, 1992).) 

In  1988,  NHQ  was  awarded  a  grant 
under  Article  7  to  cover  a  large 


pocentage  of  the  cost  of  certain 
environmental  protection  equipment  In 
Magnesium  from  Cartada,  we 
determined  that  NHQ  received  a 
disproportionately  large  share  of 
assistance  under  Article  7.  On  this  basis, 
we  determined  that  the  Article  7  grant 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  In  these  reviews,  neither  the 
GOQ  nor  NHQ  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

For  the  reasons  set  forth  in  the  Final 
Results  of  the  Third  Countervailing  Duty 
Adminitirative  Reviews:  Pare 
Magnesium  and  Alloy  Magnesium  from 
Canada.  62  FR  18749  (April  17. 1997), 
we  preliminarily  determine  in  these 
reviews  that  the  Article  7  assistance 
received  by  NHQ  was  a  non-recurring 
grant  because  it  represented  a  one-time 
provision  of  frmds.  In  these  reviews, 
neither  the  GOQ  nor  NHQ  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 

We  calculated  the  benefit  from  the 
grant  received  by  NHQ  using  the 
company's  cost  of  long-term,  fixed-rate 
debt  as  tibe  discount  rate  and  our 
declining  balance  methodology, 
consistent  with  19  CFR  355.49.  We 
divided  that  portion  of  the  benefit 
allocated  to  the  POR  by  NHQ's  total 
sales  of  Canadian-manufactured 
products  on  an  F.O.B.  basis.  We 
preliminarily  determine  the  net  subsidy 
provided  by  this  program  to  be  2.68 
percent  ad  valorem. 

n.  Programs  PreUminarOy  Found  Not  to 
be  Used 

We  preliminarily  find  that  NHQ  did 
not  apply  for  or  receive  benefits  under 
the  following  programs  during  the  POR: 

•  St  Lawrence  River  Environment 
Technology  Development  Program. 
Program  for  Export  Market 
Development, 

•  The  Export  Development 
Corporation. 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec, 

•  Opportunities  to  Stimulate 
Technology  Programs, 

•  Development  Assistance  Program. 

•  Industnal  Feasibility  Study 
Assistance  Program, 

•  Export  Promotion  Assistance 
Program, 

•  Creation  of  Scientific  Jobs  in 
Industries. 

•  Business  Investment  Assistance 
Program. 

•  Business  Financing  Program. 

•  Research  and  Innovation  Activities 
Program. 

•  Export  Assistance  Program, 


•  Energy  Technologies  Development 
Progiram, 

•  Transportation  Research  and 
Development  Assistance  Program. 

Prdiminary  Results  of  Reviews 

In  accordance  with  19  CF.R. 
355.22(c)(4)fii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
administrative  reviews.  For  the  period 
January  1. 1995  through  DecembOT  31, 
1995,  we  preliminarily  determine  the 
net  subsidy  for  NHQ  to  be  3.18  pocent 
ad  valorem.  If  the  find  results  of  these 
reviews  ronain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  above  of  the  F.O.B. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  NHQ  entered 
or  withdrawn  &t>m  warehouse,  for 
consumption  on  or  after  the  date  of 
publicatiod  of  the  final  results  of  these 
administrative  reviews. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  ti^ose  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  sectian  777A(e)(2)(B)  of 
the  Act  The  requested  reviews  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
355.22(a).  Pursuant  to  19  CFR  355.22 
(g).  for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered.' 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torringlon 
Company  V.  United  States.  822  F.Supp. 
782  (QT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (QT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by 
these  reviews  wiU  be  unchanged  by  the 
results  of  these  reviews. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  ncm- 
reviewed  companies,  except  Timminco 
Limited  (which  was  excluded  from  the 
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orders  during  the  investigation),  at  the 
most  recent  company-specific  or 
country-wide  rate  applicable  to  the 
company.  Accordingly,  the  cash  deposit 
rates  that  will  be  applied  to  non- 
reviewed  companies  covered  by  these 
orders  are  those  established  in  Pure  and 
Alloy  Magnesium  from  Canada:  Final 
Results  of  the  First  (1992) 
Countervailing  Duty  Reviews  (62  FR 
13857  (March  24. 1997)).  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1, 1995 
through  December  31, 1995,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  these 
orders  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry,  except  for 
Timminco  Limited  (which  was 
excluded  from  the  orders  during  the 
original  investigation). 

Public  Cominent 

Parties  to  these  proceedings  may 
request  disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  brieb  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
brie&,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  an 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  brie£t.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  f9  CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  brieb,  imder  19 
CFR  355.38,  are  due. 

The  Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
l»ie&  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(aMl)). 


Dated:  May  5. 1997. 
Robert  S.  LaHussa 

Acting  AMiatant  Secratary  iar  ImpoH 
Adminislratioii. 

(FR  Doc.  97-12204  Filed  5-9-97;  8:45  am) 
iNXMQ  OOOC  SS10-0S-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-«80-e02] 

Certain  Stainless  Steel  CooWng  Ware 
From  tlie  Republic  of  Korea:  Initiation 
and  Prelimlrtary  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Review,  and  Intent  To 
Revote  Order  In  Part 

AOBCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
-  preliminary  results  of  changed 
circumstances  countervailing  duty 
administrative  review,  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  response  to  a  request  frora 
Peregrine  Outfitters,  Inc.  (Peregrine),  a 
U.S.  importer,  the  Department  of 
Commerce  (the  Department)  is  initiating 
a  changed  circumstances  coimtervailing 
duty  administrative  review  and  issuing 
an  intent  to  revoke,  in  part,  the 
countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  Peregrine  requested 
that  the  Department  revoke  the  order  in 
part  with  regard  to  imports  of  stainless 
steel  camping  cooking  ware  frt>m  the 
Republic  of  Korea,  as  described  by 
Peregrine.  Based  on  the  fact  that 
Revereware.  Inc.  (petitioner)  has 
expressed  no  interest  in  the  importation 
of  stainless  steel  camping  cooking  ware, 
as  described  by  Peregrine,  we  intend  to 
partially  revoke  this  order. 
EFFECTIVE  DATE:  May  12. 1997. 
FOR  FURTHER  MFORMATION  COWTACT: 
Amy  S.  Wei  or  James  Terpstra.  Office  4. 
Office  of  Antidumping/Countervailing 
Duty  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC.  20230; 
telephone  (202)  482-4737. 

SUPFtaeiTARY  MFORMATION: 

The  Applicable  Statute  and  Regnlatioiia 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  References  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  by  the  Uniguay 


Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regiUations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Kegister  on 
May  11. 1995  (60  FR  25130). 

Background 

On  January  24, 1997,  at  Peregrine's 
request,  the  Department  revoked  in  part 
the  antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  bom  the 
Republic  of  Korea  with  regard  to 
stainless  steel  cooking  ware  (62  FR 
3662). 

On  March  31. 1997,  Peregrine 
subsequenUy  requested  that  the 
Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  with  regard  to 
stainless  steel  camping  cooking  ware  (52 
FR  2140,  January  20, 1987).  In  addition, 
the  petitioner  informed  the  Department 
that  it  does  not  object  to  the  changed 
circumstances  review  and  has  no 
interest  in  the  importation  or  sale  of 
stainless  steel  camping  cooking  ware  as 
described  by  Peregrine. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is 
stainless  steel  camping  cooking  ware 
bom  the  Republic  of  Korea.  This 
changed  circumstances  administrative 
review  covers  all  manufacturers/ 
exporters  of  stainless  steel  cooking  ware 
meeting  the  following  specifications  of 
stainless  steel  camping  cooking  ware: 
(1)  Made  of  single-ply  stainless  steel 
having  a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consists  of  1.0, 1.5. 
and  2.0  quart  saucepans  without 
handles  and  2.5.  4.0.  5.0  quart 
saucepans  with  folding  bail  handles  and 
with  lids  that  also  serve  as  fry  pans. 
This  camping  cooking  ware  can  be 
nested  inside  each  other  in  order  to  save 
space  when  packing  for  camping  or 
backpacking.  The  order  with  regard  to 
imports  of  other  stainless  steel  cooking 
ware  is  not  affected  by  this  request 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Review,  and  Intent 
to  Revoke  Order  In  Part 

Pursuant  to  section  751(d)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
the  Department  may  partially  revoke  a 
countervailing  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e..  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 


review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
circumstances. 

The  Department's  regulations  at  19 
CFR  355.25(d)(2)  require  that  the 
Department  conduct  a  changed 
cimunstances  administrative  review 
under  §  355.22(h)  based  upon  available 
information,  including  an  aCfrrmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section 
355.25(d)(l)(i)  further  provides  that  the 
Department  may  revoke  an  order  or 
revoke  an  order  in  pmt  if  it  determines 
that  the  order  imder  review  is  no  longer 
of  interest  to  interested  parties.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  §  355.22(h)(4)  of  the 
regulations  permits  the  Department  to 
combine  the  notices  of  initiation  and 
preliminary  results. 

Therefore,  in  accordance  with 
sections  751(b)(1)  and  751(d)  of  the  Act. 
19  CFR  355.25(d),  and  355.22(h),  we  are 
initiating  this  changed  circumstances 
administrative  review  and  have 
determined  that  expedited  action  is 
warranted.  Based  on  an  affirmative 
statement  of  no  interest  by  petitioner 
with  respect  to  stainless  steel  camping 
cooking  ware  as  described  by  Peregrine, 
as  well  as  the  fact  that  we  have  revoked 
the  antidumping  duty  order  in  part  with 
regard  to  stainless  steel  camping 
cooking  ware  (62  FR  3662.  January  24. 
1997).  we  have  preliminarily 
determined  that  the  portion  of  the 
coimtervailing  duty  order  on  certain 
stainless  steel  cooking  ware  frx>m  the 
Republic  of  Korea  concerning  stainless 
steel  camping  cooking  ware,  as 
described  in  Peregrine's  request  for  a 
changed  circumstances  review,  no 
longer  is  of  interest  to  domestic 
intoested  parties.  We  have  further 
concluded  that  expedited  action  is 
warranted,  and  are,  therefore, 
combining  these  notices  of  initiation 
and  preliminary  results.  We  are  Jmeby 
notifying  the  public  of  our  intent  to 
revoke  in  part  the  countervailing  duty 
order  as  to  imports  of  this  type  of 
stainless  steel  camping  cooking  ware 
bom  the  Republic  of  Korea. 

If  final  revocation  in  part  occurs,  we 
will  instruct  the  U.S.  Customs  Service  to 
end  the  suspension  of  liquidation  and  to 
refund.  wiA  interest,  any  estimated 
countervailing  duties  collected  for  all 
unliquidated  entries  of  the  sub)ect 
merdiandise  that  are  not  subiect  to  a 
final  results  of  administrative  review. 
The  current  requirement  for  a  cash 
deposit  of  estimated  coimtervailing 
duties  will  contlmie  until  publication  of 
the  final  results  of  this  chuiged 
cimunstances  review. 


Public  Conunent 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  puhlication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  afl^  the  date  of 
publication  of  this  notice,  or  the  first 
woridng  day  thereafter.  Case  briefe  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  %vritten  comments  or  briefs,  limited  to 
the  issues  raised  in  those  comments, 
may  be  filed  no  later  than  21  days  after 
the  date  of  publication  of  this  notice.  All 
written  comments  or  briefs  shall  be 
submitted  in  accordance  with  19  CFR 
355.31(e)  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  ivith  19  CFR 
355.31(g).  Prasons  interested  in 
attending  the  hearing  should  contort  the 
Department  for  the  date  and  time  of  the 
hearing.  The  Department  will  publish 
the  final  results  of  this  changed 
circumstances  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  written  comments. 

This  notice  is  in  accordance  with 
sections  75l(bKl)  and  (d)  of  the  Act  and 
§§  355.22(h)  and  355.25(d)  of  the 
Department's  regulations. 

Dated:  May  5. 1997. 
Roeert  5.  LaKaaaa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-12203  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  AtmoaplMric 
AdminMralion 

p.D.osoet7q 

EndangaradBpadsa;  Permits 

AOBICY:  National  Marine  Fisheries 
Service  (NMFS),J4ati(»ial  Oceanic  wid 
Atmo^heric  Adnunistiation  (NOAA), 
Commerce. 

ACTION:  Recmpt  of  Applications  for  a 
scientific  restMrch  pmnit  (P646)  and 
modification  1  to  .scientific  research 
permit  1025  (P622).  


:  Notice  is  hereby  given  that 

Amy  Harris,  a  student  of  California  State 
University  at  Sacramanto,  CA  (CSUS) 
h»*  applied  in  due  form  for  a  permit  and 
the  CaUfomia  Department  of  Pish  and 
Game  at  Sacramento,  CA  (CDFG)  has 
applied  in  due  form  for  a  modffication 
to  a  permit  providing  audiorization  for 


takes  of  an  endangered  species  for 
scientffic  research  pu^)oses. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  either  of  these 
applications  must  be  received  on  or 
before  Jtme  11, 1997. 
ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR3. 
NMFS.  1315  East-West  ffighway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Protected  Species  Division.  NMFS. 
777  Sonoma  Avenue.  Room  325,  Sante 
Rosa,  CA  95404-6528  (707-575-6064). 

Written  comments  or  requests  for  a 
public  hearing  shoidd  be  submitted  to 
the  Protected  Species  Ehvision  in  Santa 
Rosa,  CA. 

SUPPtaCNTARY  MFORMATION:  Amy 
Harris  requests  a  permit  and  CDFG 
requests  modification  1  to  permit  1025 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Amy  Harris  (P646).  in  association 
with  CSUS,  requests  a  scientific 
research  permit  for  a  take  of  juvenile, 
endangered,  Sacramento  River  winter- 
run  cMnook  salmon  (Oncorbynchus 
tshawytscha)  associated  with  a  study 
designed  to  compare  the  relative 
abundance  of  juvenile  chinook  salmon 
in  restored  shallow-water  habitats  with 
those  in  naturally-occiuring  habitats  in 
the  Sacramento-San  Joaquin  Delta.  The 
success  of  the  restoration  of  these  two 
habitet  types  will  be  evaluated.  Juvenile. 
ESA-listed,  naturally-produced,  winter- 
run  chinook  salmon  are  proposed  to  be 
captured  (with  an  otter  trawl  and  beach 
seines),  anesthetized,  handled,  allowed 
to  recover  bom  the  anesthetic,  and 
released.  Indirect  mortalities  of  |uvenile, 
ESA-listed  fish  associated  with  the 
research  are  also  requested.  The  permit 
is  requested  for  1997  only. 

Permit  1025  authorizes  CDFG  annual 
takes  of  adult  and  juvenile,  endangered, 
naturally-produced  Sacramento  River 
wdnter-iun  chinook  salmon 
(Oncorhync/ius  tshawytsdia)  associated 
with  scientific  research.  For 
modification  1 .  CDFG  requests  an 
incieeao  in  the  take  of  juvenile.  ESA- 
listed  firii  associated  vrith«  new  study 
to  evaluate  the  tiiping  and  relative 
abundauce  of  juvenile  anadromous 
salmonids  emigrating  to  the 
Sacramento-San  Joaquin  Delte. 
Specifically,  CDFG  proposes  to  monitor 
juvenile  anadromous  fish  migration  at 
Suttw  National  Wildlife  Refuge  and  at 
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the  Colusa  Weir  on  Butte  Creek,  a 
tributary  of  the  Sacramento  River.  This 
information  should  assist  in  the 
management  of  Delta  water  export 
operations  by  providing  an  early 
warning  signal  of  juvenile  salmonids 
entering  the  Delta.  Juvenile,  ESA-listed 
fish  are  proposed  to  be  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  Indirect  mortalities  of  juvenile, 
ESA-listed  fish  associated  with  the  new 
study  are  also  requested.  Any  juvenile, 
ESA-listed,  artificially-propagated, 
winter-run  chinook  salmon  taken  during 
the  study  will  be  sacrificed,  frozen,  and 
provided  to  the  U.S.  Fish  and  Wildlife 
Service  for  research.  Modification  1  to 
permit  1025  is  requested  for  the 
duration  of  the  permit  Permit  1025 
expires  on  June  30,  2001. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  either  of  these 
applications  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Dated:  May  6, 1997, 
Nancy  Cho,  Chiefs 

Endangered  Species  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  97-12367  Filed  5-9-97;  8:45  am) 
■UJNQ  CODE  »i9-a-F 


DEPARTMENT  OF  DEFENSE 
Department  of  tha  Air  FOrca 
Pippoaad  Collaction;  Commant 


f:  Office  of  Admissions,  HQ 
United  States  Air  Force  Academy 
(USAFA). 
ACnON:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Admissions  announces  the  proposed 
reinstatement  of  a  pubhc  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  infonnation  collection;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Considerations  will  be  given  to 
all  comments  received  by  July  11, 1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Department  of  the  Air  Force,  HQ 
USAFA/RRED,  Attn:  Patricia  Marinski, 
Academy,  CO  80840. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Academy  Candidate 
Activities  Record,  USAFA  Form  147, 
OMB  Niunber  0701-0063. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  family  and 
personal  background  for  use  in 
determining  eligibility  and  selection  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  3,003. 

Number  of  Respondents:  4,004. 

Responses  per  Respondent:  1. 

Avemge  Burden  per  Response:  30 
minutes. 

Frequency:  1. 
SUPPLEMENTARY  MRMMATKM: 
Summary  of  Information  Collection 

The  information  collected  on  this 
form  is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  high  school  athletic, 
nonathletic,  and  extracurricular 
activities  is  reviewed  to  determine 
eligibility.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 
CarolyB  A.  Lanafanl, 
Air  Force  Federal  Register  Liaiaon  Officer. 
(FR  Doc.  97-12391  Filed  5-9-97;  S:4S  am] 
MUMO  COOC  3t10-0t-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  Admissions,  HQ 
United  States  Air  Force  Academy 
(USAFA). 

ACnON:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Admissions  annoimces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fonctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Considerations  will  be  given  to 
all  comments  received  by  July  11, 1997. 

ADDRESSES:  Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
Department  of  the  Air  Force,  HQ 
USAFA/RRED,  Attn:  Patricia  Marinski, 
Academy,  CO  80840. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  %vrite  to  the  above  address. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Academy  Request  for 
Secondary  School  Transcript,  USAFA 
Form  148,  OMB  Number  0701-0066. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  family  and 
personal  background  for  use  in 
determining  eligibility  and  selection  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annutil  Burden  Hours:  1,743. 

Number  of  Respondents:  3,874. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  27 
minutes. 

Frequency:  1. 


SUPPI.EMENTARY  INFORMATION: 

Sunomary  of  Infuination  Collection 

Hie  infonnati(Hi  collected  on  this 
form  is  required  by  10  USC  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  high  school  aoudemic 
performance  is  reviewed  to  determine 
eligibility.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 
CarolyB  A.  Laosfbtd. 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-12338  Filed  5-9-97;  8:45  am) 
MUMQ  COOC  S»ie-«1-M 


DEPARTMENT  OF  DEFENSE 


Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Academy  Candidate 
Personal  Data  Record.  USAFA  Form 
146,  OMB  Numba  0701-0064. 

Needs  and  Uses:  The  infonnation 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  family  and 
personal  background  for  use  in 
*  determining  eligibility  and  selection  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Htmrs:  2.088. 

Number  of  Respondents:  4,176. 

Responses  per  Respondent  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequent^:  1. 


Department  of  the  Air  Forca 

Propoaad  Collaction;  Commant 
Raquaat 

AQB«CY:  Office  of  Admissions,  HQ 
United  States  Air  Force  Academy 
(USAFA). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(cM2)(A)  of  the  Paperwoik 
Reduction  Act  of  1995,  the  Office  of 
Admissions  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  infonnation  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Considerations  will  be  given  to 
all  comments  received  by  July  11, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Department  of  the  Air  Force,  HQ 
USAFA/RRED,  Attn:  Patricia  Marinski. 
Academy,  CO  80840. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
To  request  more  information  on  this 
prop<Med  infonnation  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address. 


Sammary  of  Infimnatioa  Coilecti<m 

The  information  collected  on  this 
form  is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  personal  and  feoxiily 
background  is  reviewed  to  determine 
eligibility.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 
Carolya  A.  LaoafBid, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-12339  Filed  5-9-97;  8:45  am] 
sauNa  oooE  3ai»«-M 


DEPARTMENT  OF  ENERGY 
[Dockal  Noa.  EA-147  and  EA-14q 

Applications  to  Export  Electric  Energy; 
Aquila  Power  Corporation 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  applications. 


f:  Aquila  Power  Corporation 
(APC),  a  power  marketer,  has  submitted 
applications  to  export  electric  energy  to 
Mexico  and  P^nndn  purauant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  11. 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  k 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  MFORMATKM  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Michael  Skinker 
(Pro-am  Attorney)  202-586-6667. 


SUPPLBIENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Pown  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  April  30, 1997,  APC  filed  two 
applications  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  (Dticket  EA- 
147)  and  Canada  (Docket  EA-148)  as  a 
power  maiketer,  pursuant  to  section 
202(e)  of  the  FPA.  Specifically,  APC  has 
proposed  to  transmit  to  Mexico  and 
rjtnmAM  electric  energy  purchased  from 
electric  utilities  and  other  suppliers 
within  the  U.S. 

APC  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Mexico  over 
the  international  transmission  facilitim 
owned  by  San  Diego  Gas  and  Electric, 
El  Paso  Qectric  Company,  Central 
Power  and  Light  Company,  and 
Comision  Federal  de  Electracidad.  APC 
would  arrange  for  the  exported  energy 
to  be  transmitted  to  Canada  over  the 
international  focilities  owned  by  Basin 
Electric,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  L^t 
Company,  Minnkota  Power  Cooperative, 
New  York  Power  Authority,  Niagara 
Mohawk  Power  Corporation,  Northern 
States  Power  and  Vermont  Electric 
Transmission  Company.  Each  of  the 
transmission  facilities,  as  more  fiilly 
described  in  these  applications,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Oriet  10485,  as  amended. 

Procedoral  Matters 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §  385.211  or  §  385.214  of  Uie 
F^Cs  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Comments 
on  APC's  request  to  export  to  Mexico 
should  be  clearly  maribed  with  Docket 
EA-147.  Comments  on  APC's  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  EA-148. 
Additional  copies  are  to  be  filed  direcUy 
vfith:  Steve  Hill,  Aquila  Power 
Corporation,  P.O.  Box  11739, 10700  East 
350  Highvray,  Kansas  Qty,  MO  64138, 
Phone:  (816)  936-8717  and  Fax:  (816) 
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936-8775  and  Max  J.  Buibach,  Martm  ). 
Man,  Blackwell  Sanders  Matheny 
Weary  &  Lombardi.  8805  Indian  Hills 
Drive,  Suite  125,  Omaha,  Nebraska 
68114-4070,  Phone:  (402)  384-5000  and 
Fax:  (402)  384-5005. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC  on  May  5, 1997. 
Anttaoajr  I.  Come, 

Director,  Electric  Power  Regulation,  Office  of 
Coal  S-  Power  Im/Ex.  Office  of  Coal  6r  Power 
Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  97-12355  Filed  5-9^7;  8:45  am] 
MJJMQOOOE  •4SS-01-P 


DEPARTMENT  OF  ENERGY 
Poctol  Na  EA-146) 

Application  To  Export  Electric  Energy; 
Utility-Trade  Corporation 

iMlENCY:  Office  of  Fossil  Energy,  DOE 
AGENCY:  Notice  of  application. 


r:  Utility-Trade  Corporation 
(UTC),  a  power  marketer,  has  submitted 
an  application  to  export  electric  energy 
to  Canada  pursuant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  11,  1997. 
A00AES8ES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
PowCT  hn/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTMER  MFORMATKM  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLaerTARY  MFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  use.  824a(e)). 

On  April  29, 1997,  UTC  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada,  as  a  power 


marketer,  pursuant  to  section  202(e)  of 
the  FPA.  Specifically,  UTC  has 
proposed  to  transmit  to  Canada  electric 
energy  purchased  bom  electric  utilities 
and  other  suppliers  within  the  U.S. 

UTC  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Canada  over 
the  international  transmission  facilities 
owned  by  B^in  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative.  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Company,  Minnkota  Power  Cooperative, 
New  York  Power  Authority,  Niagara 
Mohawk  Power  Corporation,  Northern 
States  Power  and  Vermont  Electric 
Transmission  Company.  Each  of  the 
international  transmission  facilities,  as 
more  fully  described  in  the  application, 
has  previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Older  10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Additional  copies  are  to  be  filed 
directly  with:  James  Keck,  The  Utility- 
Trade  Corporation  1710, 140-4th  Ave. 
SW..  Calgary,  Alberta  T2P  3N3,  Canada, 
Phone:  (403)  531-2697  and  Fax:  (403) 
531-2695. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  May  7, 1997. 
Aathony  J.  Caao, 

Director,  Electric  Power  Regulation,  Office  of 
Coal  6-  Power  Im/Ex,  Office  of  Coal  &  Power 
Systems,  Office  of  Fossil  Energy. 
(FR  Doc  97-12356  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Golden  Held  Offlca  Notice  of 
Solicitation  for  Rnandal  AesistaiKe 
Applications;  Integrated  Renewable/ 
Hydrogen  Syatem 

AGENCY:  Department  of  Energy. 
'  ACTION:  Notice  of  solicitation  for 
Financial  Assistance  Applications 
Number  DE-PS36-97GO10227. 

SUMMARY:  The  Department  of  Energy 
(DOE),  under  authority  of  Section  2026 
of  the  Energy  Policy  Act  of  1992,  Public 
Law  102-486,  and  the  Hydrogen  Futures 
Act  of  1996,  Public  Law  104-271,  is 
interested  in  providing  assistance  for 
the  development  of  renewable/hydrogen 
electric  generation  systems.  The  IX)E 
will  be  requesting  applications  for 
industry  to  participate  in  cost-shared 
projects  to  integrate  hydrogen 
production,  storage,  and  utilization 
systems  with  electricity  generated  irom 
existing  or  planned  renewable  sources. 
The  goal  of  the  solicitation  is  to  provide 
DOE  financial  assistance  for  mid-term  (5 
to  10  years)  renewable  hydrogen  system 
applications  which  may  lead  to  the 
installation  of  larger-scale,  privately- 
funded  integrated  systems.  The 
development  of  these  integrated 
hydrogen  technologies  should  address 
the  significant  technical  issues 
associated  with  hydrogen  production, 
storage,  and  utilization  technologies. 
Technology  development  plans  that 
address  key  development  milestones, 
performance  goals,  and  specific 
subsystem  design  objectives  need  to  be 
provided.  Associated  issues  of 
intennittency,  dispatchability, 
reliability,  life  cycle  costs,  and  system 
integration  of  the  renewable  energy 
generation  source  also  need  to  be 
addressed.  It  is  expected  that  these 
systems  include  stand-alone  or 
distributed  electricity  generation,  as 
well  as  energy  storage  subsystems,  in  a 
deregulated  utility  environment. 
Consideration  of  such  facilities  and 
systems  for  use  in  remote,  island,  and 
village  power  applications  is 
encouraged. 

DOE  will  only  make  awards  to 
recipients  that  are  private-sector  firms. 
The  recipient  can  represent  a 
consortium  of  entities.  These  consortia 
can  include  public  entities,  business 
partnerships,  joint  ventures,  individual 
commercial  firms,  user  groups  (such  as 
investor-owned  or  municipal  electric 
utilities),  or  other  business  relationships 
between  such  organizations  as  profit  or 
non-profit  corporations,  educational 
institutions,  etc.  All  respondents  must 
propose  to  cost-share  at  least  50%  of  the 
total  project  cost  from  non-federal 


sources.  Awards  vinder  this  solicitation 
will  be  cooperative  agreements,  with  a 
term  of  up  to  five  years. 

The  proiect  should  be  conducted  in 
two  phases.  Phase  I  will  include  the 
development  of  a  detailed  business 
plan,  development  of  a  conceptual 
system  design,  and  performance  of  any 
reqiiired  hydrogen  technology 
validation/testing.  A  Go/No-Go  decision 
will  be  conducted  jointly  by  the 
applicant  and  DOE  at  the  end  of  Phase 
I  to  determine  the  merits  of  proceeding 
to  Phase  n.  If  justified,  the  project  will 
proceed  to  Phase  n,  which  will  include 
the  construction,  testing,  and  initial 
operation  of  the  renewable  hydrogen 
system. 

AVAILABIUTY  OF  THE  SOUOTATION:  It  U 
anticipated  that  the  solicitation  will  be 
issued  in  June,  1997,  and  will  contain 
detailed  information  on  funding,  cost 
sharing  requirements,  eligibility, 
application  preparation,  TXJiE  proposal 
evaluation  criteria,  and  the  proposal 
selection  process  for  awards.  Respoioes 
to  the  solicitation  will  be  due  60  days 
after  solicitation  release.  To  obtain  a 
copy  of  the  solicitation  once  it  is  issued, 
submit  a  written  request  to  the  U.S. 
Department  of  Energy,  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401,  Attention:  Mr.  Matthew 
Barron.  Contract  Specialist.  For 
convenience,  requests  for  the 
solicitation  may  be  &xed  to  Mr.  Barron 
at  (303)  275-4754.  Solicitations  may 
also  be  obtained  electronically  through 
the  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
solicithtm.  followed,  within  ten  days, 
by  written  notification  of  receipt  to  Mr. 
Barron.  All  responsible  sources  may 
submit  an  application  and  all  timely 
applications  will  be  considered,  subject 
to  the  limitations  above. 

SUPPLEMENTARY  INFORMATION:  This 
annoiincement  is  also  intended  to 
encourage  owners  and  operators  of 
existing  or  planned  renewable  energy 
generation  fecilities  to  consider 
sufamitting  applications  for  integrating 
hydrogen  systems  with  their  fedlities.  It 
is  expected  that  employment  of  these 
integrated  systems  will  lead  to  many 
bffiac^ts.  including  operational  and 
environmental  advantages.  Such 
systems  are  limited  to  electrolysis  and 
generation  system  technologies 
including  fuel  cells  or  generator  sets, 
and  aqueous/non-aqueous  reversible 
furi  cell  technologies  that  can  be 
integrated  with  hydrogen  storage  for 
load-leveling  qspUcations  in 
conjunction  with  electricity  bujdng  '^^ 
selling  strategies. 


Issued  in  CtMma,  Colcnado.  on  May  6. 
1997. 

John  W.  Matiuu, 
Chief,  Procurement,  GO. 
(FR  Doc  97-12360  Filed  5-9-«7;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
International  Energy  Agwicy  Meetings 

agency:  Department  of  Energy. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  May  21-22, 
1997,  at  the  lEA's  headquartms  in  Paris, 
France  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  joint  meeting 
of  the  lEA's  Standing  Qroap  on 
Emergency  Questions  (SEQ)  and  the 
Standing  Group  on  the  Oil  Market  and 
at  a  meeting  of  the  SEQ. 
FOR  FURTHER  MFORMATION  CONTACT: 
Samuel  M.  Bradley.  Acting  Assistant 
General  Coimsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington.  D.C  20585.  202-586-6738. 
SUPPLBIBfTARY  MFORMATKM:  In 
accordance  with  section  252(cXl)(AHI) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(I)).  tiie 
following  meeting  notices  are  provided: 
I.  A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  vtrill  be  held  on  May  21, 
1997,  at  the  headqiiarters  of  the  lEA,  9 
rue  de  la  Federation,  Paris,  France, 
begiiming  at  9:00  a.m.  The  purpose  of 
the  meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  joint  meeting 
of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  and 
Standing  Group  on  the  Oil  Madwt 
(SOM).  The  agenda  for  the  meeting  is 
under  the  control  of  die  SEQ  and  SOM. 
It  is  expected  that  they  will  adopt  the 
following  agenda: 

1.  Cunmit  Oil  Market  Situation 

2.  Refinery  FlexibUity:  A  Ifidden  Source 

of  Oil  Security? 

3.  The  Chinese  Energy  Situation:  Oil 

Demand  in  China 

4.  Asian  Oil  Outlook:  An  Overview 

n.  A  meeting  of  the  lAB  will  be  held 
on  May  21  and  22, 1997,  at  the  lEA 
headquarters  at  the  above  address, 
beginning  at  approximately  2:30  p.m.  on 
May  21.  Tim  purpose  of  this  meeting  is 
to  permit  attendance  by  representatives 
of  U.S.  company  members  of  the  LAB  at 
a  meeting  of  the  SEQ  which  is 
BchedtU^'for  this  time  and  location, 
including  a  prepatory  encounter  among 


company  representatives  on  May  21    . 
from  approximately  2:15  p.m.  to  2:30 
p.m.  T^  ag^da  for  theisepatory 
encoimter  among  company 
representatives  is  to  eUdt  views  on  the 
SEQ's  agenda.  The  agenda  for  the  SEQ 
meeting  is  under  the  control  of  the  SEQ. 
It  is  expected  the  SEQ  will  adoptthe 
folloMdng  agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval -of  Summary  Record  of  the 

SOth  Meeting 

3.  SEQ  ytoA  Program 

—The  1997  SEQ  Worit  Program 
—The  1998  SEQ  Wodi  Prc^ram. 

4.  Policy  and  Legislative  Devi^pments 

in  Membw  Coimtries 
— Energy  Policy  and  Conservation  Act 

(EPCA) 
— R^K>rt  on  U.S.  Department  of 

Energy  Stiat^c  PetroleumReserve 

Study 
— Other  Country  Developments 

5.  Indttstry  Advisory  Board 

— Current  and  Planned  LAB  Activities 

6.  Future  Strategies  for  lEA  Emergency 

Reserves 

7.  Seminar  on  lEA  Emergency  Reserve 

StiBtagy 

8.  Emergency  Response  Reviews  of  lEA 

Countries  , 

— Spain 
— Portugal 
— ^Japan 
— ^Austria 
— ^Updated  Schedule  of  Reviews 

9.  Review  of  SEQ  Work  Schedules 
— Results  of  Survey 

10.  Emergency  Reserve  Situation  of  lEA 

Countries 
— Emergency  Reserve  and  Net  Impart 

Situation  of  lEA  Countries  on 

October  1,1996 
— Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on 

Jantiaiy  1. 1997 

11.  Emergency  Response  Issues  in  lEA 

CancUdate  Countries 
— ^The  Emergency  Reserve  Situatron  of 

lEA  Candidate  Countries 
— Report  on  Data  Reporting  by 

Candidate  Countries 

12.  Emergency  Data  System  and  Related 

Questions 
— ^Based  Period  Final  Consumption 

(BPFC)— Q495-Q396 
— BPFC— Q196-Q496 
—Monthly  Oil  Statistics  (MOS) 

December  1996 
—MOS  January  1997 
—MOS  Febnuuy  1997 
—Quarterly  Oil  Fofeca8t-<}197-Q397 

13.  lEA  Public  Information  in  Oil  Crises 

14.  Emergency  Reference  Guide 
— Update  of  Emergency  Contact 

Points  List 

15.  lEA  Dispute  Settlement  Canter 
— Panel  of  Arbitrators 
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16.  Any  Other  Business 

— Preparations  for  the  lEA  Governing 
Board  Meeting  at  Ministerial  Level 

— Visit  of  lEA  Executive  Director  to 
Saudia  Arabia 

— ^Report  on  Non-Member  Countries 
Energy  Security  Confsrence  of  April 
1997 

— Use  of  Internet  for  SEQ  Documents 
and  Communications 

As  provided  in  section  Z52(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C  6272(c)(l)(A)(ii)).  these 
meetings  are  open  only  to 
representatives  of  members  of  the  lAB 
and  their  coiinsel,  representatives  of 
members  of  the  SEQ  and  SOM  and 
representatives  of  the  Departments  of 
Energy,  Jiutice,  and  State,  the  Federal 
Trade  Commission,  the  General 
Accounting  Office,  Committees  of  the 
Congress,  the  lEA,  and  the  European 
Commission,  and  invitees  of  the  lAB, 
the  SEQ,  SOM  or  the  lEA. 

Issued  in  Washington,  D.C.,  May  6, 1997. 
Eric  J.  Fygi. 

Acting  General  Counsel. 
(FR  Doc.  97-12361  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMJorai  Energy  Regulatory 
Commission 

fi^RC  Forai  Na  548] 

Proposed  Information  Collection  and 
Request  for  Comments 

May  7. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperworic  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  July  11, 1997. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  inJFormation  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  SSORMATION  CONTACT: 


"Certificated  Rate  Filings:  Gas  Pipeline 
Rates"  [OMB  No.  1902-0155)  is  used  by 
the  Commission  to  implement  the 
statutory  provisions  of  Title  IV  of  the 
Natural  Gas  Policy  Act  (NGPA),  15 
U.S.C.  3301-3432.  Public  Law  95-621) 
and  Sections  4,  5,  and  16,  of  the  Natural 
Gas  Act  (NGA)  (15  U.S.C.  717-717o, 
Pub.  L.  75-688).  These  statutory 
provisions  require  natural  gas  pipeline 
companies  to  obtain  Commission 
authorization  for  all  rates  and  charges 
made,  demanded,  or  in  connection  with 
the  transportation  or  sale  of  natiiral  gas 
in  interstate  commerce.  The 
Commission  is  authorized  to  investigate 
the  rates  charged  by  natural  gas  pipeline 
companies  subject  to  its  investigation. 
The  data  filed  in  certificated  rate  filings 
are  used  to  implement  new  or  revised 
service  proposals  for  the  transportation 
or  sale  of  natural  gas  and  for  compliance 
with  subsequent  certification  orders. 
The  distinction  between  FERC-546  and 
other  rate/tariff  data  collections  is  that 
data  collected  under  FERC-546  involve 
initial  service  and  tariff  revisions  due  to 
changes  in  service  rather  than  changes 
in  existing  rates.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  154.4;  .7;  .202;  .205-.206; 
.312;  .601-603. 


• 

Michael  Miller  may  be  reached  by                  Act/on:  The  commission  is  requesting 
telephone  at  (202)  208-1415,  by  fax  at         ^  three-year  extension  of  the  current 
(202)  273-0873,  and  by  e-mail  at                  expiration  date<  with  no  changes  to  the 
minillei«ferc.fed.us.                                     existing  coUectfon  of  data. 
SUPPLEMENTARY  MF0RMAT10N:  the                     Burden  Statement.  Public  reporting 
information  collected  under  the                  burden  for  this  collection  is  estimated 
requirements  of  ttML,  form  No.  -546         as: 

Number  of 

respondents 

annually 

(1) 

Number  o( 

responses  per 

respondent 

(2) 

Average  burden 

hours  per 

response 

(3) 

Total  annual 

burdentraurs 

(1)x(2)x(3) 

100 

4 

400 

16,000 

Estimated  cost  burden  to  resf 
16,000  hours/2,087  hours  per  y 
$104,350  per  year  =  $800.000. 1 
per  respondent  is  equal  to  $8.0( 

The  reporting  burden  include 
total  time,  efibrt,  or  financial  re 
expended  to  generate,  maintain 
disclose,  or  provide  the  infomu 
mduding:  (1)  Reviewing  instru 

(2)  developing,  acquiring,  instai 
utilizmg  technology  and  systen 
purposes  of  collecting,  validatii 
verifying,  processing,  maintain! 
disclosing  and  providing  mfoni 

(3)  adjusting  the  existing  ways  t 
comply  with  any  previously  ap 
instructions  and  requirements; 
training  personnel  to  respond  ti 
collection  of  information:  (5)  se 

tondents:     data  sources;  (6)  completing  and                     Comments  are  invited  on:  (1)  Whether 
ear  x            reviewing  the  collection  of  information;      the  proposed  collection  of  information 
fhe  cost       and  (7)  transmitting,  or  otherwise                is  necessary  for  the  propter  performance 
)0-                disclosing  the  information.                           of  the  functions  of  the  Commission, 
»  ^«              The  estimate  of  cost  for  respondents        including  whethor  the  information  wU 
»°™*       is  based  upon  salaries  for  professional        ^''^  practical  utility;  (2)  the  acoiracy  of 
•  "^'       and  clerical  support,  as  well  as  direct         ^  "«*°^  1,*"*^!!!  °^  *^*  burden  of 
Ji°°  .         and  indirect  ovi^ead  costs.  Direct  costs     the  Proposed  coUectlon  of  information. 
SSTind    include  all  cosUdirecUy  attributable  to      mcludmg  the  vaUdity  of  the 

S;r    Providing^informa/onsuch.             ^t^^'Z^^u^l^l 
•'•"''nintTati*^' costs  and  the  cost  for             ■  i^^    r^L    -  r          -        ■'.        v  ""•* 

jg                oMuiuiauau^vwaia  uiu  "»  "»"  loi           clarity  of  the  information  to  be 

^              mfbrmaUontechnoloBr.hidirector            coUected;  and  (4)  ways  to  minimize  the 

aation;         overhead  costs  are  costs  incurred  by  an      burden  of  the  coUection  of  information 

^                 orgamzauon  m  support  of  its  mission.        ^n  those  who  are  to  respond,  including 

pUcable      Th«e  costs  apply  to  activities  which          the  use  of  appropriate  automated. 

(4)              benefit  the  whole  organization  rather          electronic,  mechanical,  or  other 

}a               than  any  one  particular  function  or             technohigical  collection  techniques  or 

ardiing       activity.                                                         other  forms  of  information  technology 

e.g.  permittiiig  electronic  submission  of 

responses. 

Lote  D.  CmImU. 

Secrataiy. 

(FR  Doc  97-12399  Ffled  5-9-97;  8:45  am] 

■LLMQ  OOM  trir-ei-M 


DEPARTMBIT  OF  BIERQY 

FMeral  Energy  ReguMocy 
CommisskNi 

Standards  for  Business  Practices  of 
Intsrstats  Nturai  Qas  PIpsllnss; 
Nodce  of  Compliance  niings 
[DoekMNa  RMi6-1-«04  (Oidw  No.  587- 
CN 

May  6, 1997. 

Take  notice  that  on  March  4. 1997.  the 
Commission  issued  a  Final  Rule  in 
Docket  No.  RM96-1-004.  Order  No. 
587-C  (62  FR  10684,  March  10, 1997), 
to  amend  its  regulations  by 
incorporating  by  reference  additional 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB).  These 
standards  require  interstate  natural  gas 
pipelines  to  publish  specific 
information  on  Internet  Web  pages  and 
to  follow  certain  new  and  revised 
business  practice  procedures.  The 
Commission  directed  pipelines  to  make 
pro  forma  tariff  filings  to  implement  the 
business  practice  standards  by  May  1, 

1997. 
Due  to  the  large  number  of  filings  that 

were  received,  the  filings  are  being 

noticed  together.  The  filings  are  not 

being  consolidated.  Algonquin  Gas 

Transmission  Company,  Docket  No. 

RP97-5-006.  is  the  lead  docket  imder 

which  all  the  filings  are  listed. 

Lois  D.  CMhdl. 

Secretary. 

[FR  Doc.  97-12303  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMsral  Energy  Regulatory 

Commission 

[DockM  Noe.  RPS7-fMMM«l  aL] 

Algonquin  Qaa  Transmission  Co.  at  ai. 
Notice  of  Proposed  Cttanga*  in  FERC 
I  Tariff 
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In  the  matter  at  RP97-1 71-004.  RP97- 
172-003.  RP97-187-004,  RP97-110-002. 
RP97-17(M)03,  RP97-66-004.  RP97-139- 
002.  RP97-173-003.  RP97-«3-003.  RP97- 
167-003.  RP97-166-003,  RP97-16a-002. 
RP97-145-O02. 8P97-58-004.  RP97-^D-005. 
RP97-114-O03.  RP97-21-004.  HP97-310- 
001,  RP97-157-003,  HP97-295-001,  RP97- 
141-003,  RP97-147-002,  RP97-lfll-004. 
RP97-14a-003.  RP97-144-002.  RP97-104- 


002.  RP97-178-O03.  RP97-154-003,  RP97- 
140-003,  RP97-152-002.  RP97-151-002. 
RPg7-59-O0«.  RP97-176-0D2.  RP97-73-004. 
RP97-155-002.  RP97-19-005.  RP97-1-007, 
RP97-«4-005.  RP97-105-002,  RP97-61-004. 
RP97-22-006.  RP97-17-005.  RP97-134-004. 
RP97-136-002.  RP97-4-007.  RP97-150-003. 
RP97-169-002.  RP97-109-004.  RP97-224- 
004.  RP97-138-003.  RP97-18a-0e3.  RPa7- 
137-003.  RP97-177-002.  RP97-S8-003. 
RP97-143-002.  RP97-«D-004.  RP97-3-006. 
RP97-164-002.  RP97-54-003.  RP97-237- 

003,  RP97-1S-006,  RP97-S-006,  RPS7-168- 
002.  RP97-146-002.  RP97-158-003.  RP97- 
160-002.  RP97-163-002.  RP97-67-O03, 
RP97-62-O03.  and  RP97-93-004  (Not 
Consolidated);  Algonquin  Gas  Transmission 
Company.  ANR  Pipelina  Company.  ANR 
Stoi^B  Conmany.  Arkansas  Western  Pipeline 
Company.  Black  MarUn  P^wlina  Company. 
Blue  Lake  Gas  Stocaga  Company.  Canyon 
Cnek  Compnsaion  Company.  Caprodc 
Pipeline  Campaay.  Carnegie  faitentate 
Pipeline  Conmanv.  Colorado  Interstate  Gas 
Company.  Columbia  Gas  Transmission 
Corporation,  Columbia  GuH  Transmission 
Company.  Cove  Point  LNG  Linuted 
Partnanhip.  Crosnoads  Pipeline  Company, 
East  Tennaaaee  Natural  Gas  Company,  El 
Paso  Natural  Gas  Company,  Equitrans.  Inc., 
Florida  Gas  Transmission  Compmy,  Garden 
Banks  Gas  Pipeline,  LLC,  Gas  Transport  Inc., 
Gasdel  Pipeline  System.  Inc.,  (keat  Lakes  Gas 
Transmission  Limited  Partnership,  High 
Island  O&hore  System,  Iroquois  Gas 
Transmission  System,  L.  P.,  K  N  Interstate 
Gas  Transmission  Co.,  K  N  Watteidwig 
Transmission  Limited  Liability  Company, 
Kentucky  West  Virginia  Gas  Company,  Knn 
River  Gas  Transmission  Company,  Koch 
Gateway  Pipeline  Company,  Louisiana- 
Nevada  Transit  Company,  Michigan  Gas 
Storage  Company,  Mid  Louisiana  Gas 
Company,  Midwestern  Gas  Transmission 
Company,  MIGC,  Inc.,  Mississippi  River 
Transmission  Corporation,  Mobile  Bay 
Pipeline  Company,  Moiave  Pipeline 
Company,  Natural  Fuel  Gas  Supply 
Corporation,  Natural  Gas  Pipeliiw  Company 
of  America,  Nora  Transmission  Company, 
NorAm  Gas  Transmission  Company, 
Northern  Border  Pipeline  Company, 
Northern  Natural  Gas  Company,  Pacific  Gas 
Transmission  System,  Paiute  Pipeline 
Company,  Panhandle  Easton  Rpe  Line 
Company,  Richfield  Gas  Storage  System, 
Riverside  Pipeline  Company,  L.P.,  Sabine 
Pipe  Line  Company,  Sea  R(A>in  Pipeline 
Company.  Shell  Gas  Pipeline  Company. 
Soutn  Georgia  Natural  Gu  Compaiqf. 
Southern  Natural  Gas  Company.  Steuben  Gas 
Storage  Company,  Stingray  Pipeline 
Company,  TCP  Gathering  Co.,  Tennessee 
Gas  Pipeline  Company,  Texas  Eastern 
Transmission  Corporation.  Texas-CMiio 
Pipeline,  Inc.  Trailblasar  Pipeline  Company, 
TransColorado  Gas  Transmission  Compeny. 
Transwestem  Pipeline  Company,  TrucUine 
Gas  Company,  Tuscarora  Gm  Transmission 
Compeny.  U-T  Ofbhon  System.  Viking  Gas 
Transmission  Company,  Western  Gas 
Interstate  Company,  WeslGas  Interstate.  Inc.. 
Williams  Natural  Gas  Company.  Wyoming 
Interstate  Company.  Ltd..  and  Young  Gas 
Storags  Compaiay.  Ltd. 

Take  notice  mat  the  applicants 
referenced  above  taodeted  for  filing  pro 
forma  tariff  sheets  to  comply  with  me 


Commiasion's  directives  in  Order  No. 
587-C.  to  be  effective  August  1, 1997 
and  November  1. 1997. 

On  March  4, 1997.  the  Commission 
issued  a  Final  Rule  in  Docket  No. 
RM96-1-004,  Oder  No.  587-C.  to 
amend  its  regulations  by  incorporating 
by  refiarence  additional  standards 
promtilgated  by  the  Gas  Industry 
Standards  Board  (GISB).  These 
standards  require  intrastate  natural  gas 
pipelines  to  publish  specific 
information  on  Internet  W^  P^g^  *nd 
to  follow  certain  new  and  revised 
business  practice  procedures.  The 
Conmiission  directed  pipelines  to  make 
pro  forma  tariff  filings  to  implement  the 
business  practice  standards  by  May  1. 
1997. 

Each  i^pUcant  states  that  its  filing 
complies  with  the  Commission's  Order 
No.  587-C  in  Docket  No.  RM96-1-004. 

Each  applicant  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

The  above-referenced  dockets  are 
being  noticed  together  due  to  the  large 
number  of  filings  received.  The  filings 
are  not  being  consolidated.  Any  party 
who  wishes  to  file  a  protest  must  file  a 
separate  protest  for  each  docket 

Any  person  desiring  to  protest  said 
filings  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  22, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  the  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoJaD-CBBhull. 
Secretoiy. 

[FR  Doc.  97-12307  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  BIERQY 
Federal  Energy  Regulatory 


[Docket  No.  Blf7-«S9-000| 

Amerada  Haaa  Corporation;  Notfoe  of 
lof  Order 


May  7, 1997. 

Amerada  Hell  Corporation  (Amerada 
Hess)  submitted  for  filing  a  rate 
schedule  under  which  Amerada  Hess 
will  engage  in  wholesale  electric  power 
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and  energy  transactions  as  a  marketer. 
Amerada  Hess  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Amerada  Hess  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Amerada  Hess. 

On  May  1, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Amerada  Hess  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Amerada  Hess  is  authorized 
to  issue  seciirities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Amerada  Hess's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  2, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  firom  the  Commission's 
Public  Reference  Branch.  888  First 
Street,  N.E. .  Washington,  D.C.  20426. 
LomD. 


Secntaiy. 

(FR  Doc.  97-12400  Filed  S-9-07:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

[Dodwt  No.  RP97-66-005] 

May  6. 1997. 

Take  notice  that  on  May  2, 1997. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  certain  tariff  sheets  to  be  effective 
May  1, 1997. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  order 
issued  on  April  17, 1997  in  Docket  Nos. 
RP97-66-001,  et  al,  regarding 
compliance  with  Order  No.  587. 

Canyon  states  that  copies  of  the  filing 
have  been  served  on  its  jurisdictional 
customers,  interested  state 
commissions,  and  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP97-66. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahall,  ' 
Secretaiy. 

[FR  Doc.  97-12311  Filed  5-9-97;  8:45  am) 
nuMG  CODE  fnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  RP97-2O-00q 

El  Paao  Natural  Gas  Company;  Notice 
of  Compllanoe  Rling 

May  6, 1997. 

Take  notice  that  on  May  1, 1997,  El 
Paso  Natural  Cas  Company  (El  Paso) 
tendered  for  filing  and  acceptance, 
pursuant  to  Subpart  C  of  154  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  ordering 


paragraph  (B)  of  the  Commission's 
orders  issued  November  15, 1996  at 
Docket  No.  RP97-20-000  and  February 
13, 1997  at  Docket  Nos.  RP97-20-001, 
et  al.,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volumes  Nos.  1, 1-A, 
and  2,  certain  tariff  sheets,  with  a 
proposed  effective  date  of  June  1, 1997. 

El  Paso  states  that  the  tariff  sheets  are 
being  tendered  to  implement  the  Gas 
Industry  Standards  Board  Standards 
which  the  Commission  adopted  to 
standardize  business  practices  and 
procedures  governing  transactions 
between  interstate  gas  pipelines,  their 
customers,  and  others  doing  business 
with  the  pipelines. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insp>ection  in  the 
Public  Reference  Room. 
Lois  0.  Caahell. 
Secretary. 

[FR  Doc.  97-12309  FUed  5-»-97;  8:45  ami 
BHJJNO  CODE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  RP«7-1»-004] 

Mojave  Pipeline  Company;  Notice  of 
Compllartce  Rling 

May  6. 1997. 

Take  notice  that  on  May  1, 1997, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  and  acceptance, 
pursuant  to  Subpart  C  of  154  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  and  in  compliance  with 
the  Commission's  orders  issued 
November  15, 1996,  at  Docket  No. 
RP97-19-000  and  February  18, 1997,  at 
Docket  Nos.  RP97-1»-001,  et  al.,  the 
following  tariff  sheets  to  Mojave's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
with  an  effiective  date  of  June  1, 1997: 

First  Roviaed  Sheet  No.  22 
First  Revised  Sheet  No.  29 


First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  31 
Original  Sheet  No.  31 A 
First  Revised  Sheet  No.  32 
First  Revised  sheet  No.  34 
First  Revised  Sheet  No.  35 
First  Revised  Sheet  No.  38 
Original  Sheet  No.  38A 
First  Revised  Sheet  No.  52 
First  Revised  Sheet  No.  58 
First  Revised  Sheet  No.  63 
First  Revised  Sheet  No.  102 
First  Revised  Sheet  No.  103 
Original  Sheet  No.  103A 
First  Revised  Sheet  No.  110 
Second  Revised  Sheet Xo.  Ill 
First  Revised  Sheet  No.  112 
First  Revised  Sheet  No.  113 
Second  Revised  Sheet  No.  117 
Original  sheet  No.  117A 
First  Revised  Sheet  No.  132 
First  Revised  Sheet  No.  134 
First  Revised  Sheet  No.  135 

Mojave  states  that  the  tariff  sheets  are 
being  tendered  to  implement  the  Gas 
Industry  Standards  Board  Standards 
which  the  Commission  adopted  to  - 
standardize  business  practices  and 
procedures  governing  transactions 
between  interstate  gas  pipelines,  their 
customers,  and  others  doing  business 
with  the  pipelines. 

Mojave  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-12308  Filed  5-9-07;  8:45  am] 
■iujmq  oooe  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comeniaalon 

[Dodwl  Na  CP97-441-000] 

Natural  Gas  Pipeline  Company  of 
America;  Nodes  of  Raquest  Under 
Blanket  AuthorizaUon 

May  6, 1997. 

Take  notice  that  on  May  1, 1997, 
Natural  Gas  Pipeline  Company  of 


America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP97-441-000  a  request  pursuant  to 
§§  157.205,  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  approval  and  permission  to 
operate  a  delivery  tap  for  Amoco  Gas 
Company  (Amoco),  an  intrastate 
pipeline  company,  previously 
constructed  and  operated  under  Section 
311(a)(1)  of  the  Natural  Gas  Policy  Act. 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-582-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  proposed  to 
operate  existing  delivery  facilities  that 
interconnect  Amoco  with  Natural's  Old 
Ocean  14-inch  lateral  located  in 
Brazoris  Coimty,  Texas,  which  Natural 
has  previously  used  under  Subpart  B  or 
Part  284  of  the  Commission's 
Regulations  for  transportation  services 
to  Amocd.  By  this  application  Natural 
seeks  authorization  for  jurisdictional 
transportation  services,  including 
services  under  Subpart  G  of  Part  284  of 
the  Commission's  Regulations.  Natural 
asserts  that  the  total  volume  of  natural 
gas  to  be  delivered  to  this  delivery  point 
after  the  facilities  are  authorized  to 
provide  jurisdictional  services  will  not 
exceed  the  total  volumes  available  prior 
to  such  authorization.  Natural  states  that 
it  is  ciurently  providing  firm 
transportation  at  this  delivery  point 
under  Natural's  Rate  Schedule  FTS. 
Natural  further  asserts  that  it  has 
sufficient  capacity  to  provide  this 
service  at  this  delivery  point  %vithout 
detriment  or  disadvantage  to  Natural's 
peak  day  or  annual  deliv«y  capability 
and  can  deliver  up  to  approximately 
1.000  MMBtu  per  day  of  natural  gas  to 
AMOCO. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  propoaed 
activities  shall  be  deemed  to  be 
authorized  effsctive  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-12305  Filed  5-9-97;  8:45  ^) 

BNJJNQ  OOOE  cnr-si-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


(Oockat  Na  RP«7-1T»-00^ 

Oiarfc  Qaa  Transmission  Systsm; 
Notlos  of  Pfopoaad  Changes  in  FERC 
GasTartff 

May  6, 1997. 

Take  notice  that  on  May  1, 1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  with  an  effective  date  of  June 
1, 1997. 

In  Order  No.  587-C,  the  Commission 
amended  its  open-access  regulations  to 
incorporate  by  reference  standards  that 
require  interstate  natural  gas  pipelines 
to  publish  speqified  information  on 
Internet  Web  pages  and  to  follow  certain 
new  and  revised  business  practice 
procedures  covering  nominations  and 
flowing  gas. 

Ozaik  states  that  the  tariff  sheets 
submitted  herewith  set  forth  the 
revisions  to  Ozark's  tariff  that  are 
necessary  to  comply  with  Order  No. 
587-C. 

Ozaik  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations:  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lok  D.  Cashail. 
Secretaiy. 

[FR  Doa  97-12290  Filed  5-9-97;  8:45  am] 
■RXMB  OOK  «n7-at-«    - 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-2198-000] 

Poco  Marketing  Ltd..  Notice  of 
Issuance  of  Order 

May  7. 1997. 

Poco  Marketing  Ltd.  (Poco  Marketing) 
submitted  for  filing  a  rate  schedule 
under  which  Poco  Marketing  will 
engage  in  wholestde  electric  power  and 
energy  transactions  as  a  marketer.  Poco 
Marketing  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Poco  Marketing  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  Poco 
Marketing. 

On  April  25, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34.  sul^ect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Poco  Marketing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Poco  Marketing  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  providcKi  that  such  issuance  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neiUier 
public  nor  private  interest!  will  be 
adversely  aSacted  by  continued 
approval  of  Poco  Marketing's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  27, 
1997.  Copies  of  the  full  text  of  the  order 
■re  available  finm  the  Commiaaion's 
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Public  Reference  Branch.  888  First 

Street,  NE..  Washington,  DC  20426. 

Lois  D.  CadMU. 

Secretary. 

(FR  Doc.  97-12402  Filed  5-9-97;  8:45  am] 

BIUJNG  COOE  ITIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodm  Na  ER97-2197-000] 

Poco  Petroisum,  Inc.;  Notice  of 
Issuance  of  Order 

May  7, 1997. 

Poco  Petroleum,  Inc.  (Poco  Petroleum) 
submitted  for  filing  a  rate  schedule 
under  which  Poco  Petroleum  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Poco 
Petroleum  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Poco  Petroleum  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  Poco 
Petroletun. 

On  April  25, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Poco  Petroleimi  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Poco  Petroleum  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
grantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  righ^to 
require  a  further  shoMring  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Poco  Petroleum's  issuances 
of  securities  or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  27. 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  N.E.  Washington.  D.C  20426. 
Lois  D.  CaalMll, 
Secretary. 

(FR  Doc.  97-12401  Filed  5-9-97;  8:45  am] 
MUMQ  COOK  Srt7-«1-« 

DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commission 

[Docket  No.  RP07-162-OO4] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Propoaed  Changes  to  FERC 
Gas  Tariff 

May  8, 1997. 

Take  notice  that  on  May  2, 1997. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  Tariff  sheet  in  compliance  with 
the  Commission's  Order  No.  587-B  and 
the  Commission's  March  4, 1997  Order 
in  this  docket,  to  become  effective  June 
1. 1997: 

Eighth  Reviaed  Sheet  No.  5. 

On  July  17. 1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Indiistry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b). 

On  December  4. 1996.  South  Georgia 
made  its  compliance  filing  submitting 
pro  forma  tariff  sheets  to  comply  with 
Order  No.  587.  On  March  4. 1997,  the 
Commission  issued  an  order  in  this 
docket  in  response  to  South  Georgia's 
filing.  The  order  required  South  Georgia 
to  revise  and  submit  its  compliance 
filing  for  implementation  of  the 
approved  standards  by  Jime  1. 1997. 
South  Georgia  submitted  its  compliance 
filing  on  April  15, 1997,  but  requested 
a  waiver  not  to  implement  Version  1.1 
of  Standard  5.3.22  on  the  basis  that  the 
Commission  subsequently  approved  a 
revised  version  of  the  standard  which 
matched  South  Georgia's  current 
practice  for  calculating  maximum  daily 
reservation  rates  on  a  volumetric  basis 
for  releases  of  firm  service.  Rather  than- 
implement  a  change  for  a  very  short 
time.  South  Georgia  proposed  making  a 
filing  to  implement  Version  1.1  of 


Standard  5.3.22  on  June  1. 1997.  which 
is  earlier  than  the  November  1. 1997 
deadline.  The  revised  sheet  listed  above 
reflects  revised  Standard  5.3.22. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Ruie  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Section  385.211).  All  such  protests  must 
be  filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteCCadwU, 
Secretary. 

(FR  Doc.  97-12289  Filed  &-9-97;  8:45  am] 
mjum  oooE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Fsderal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-137-4)04 

Souttiem  Natural  Gas  Company; 
Notice  of  Propoaed  Changes  1o  FERC 
Gas  Tariff 

May  6, 1997. 

Take  notice  that  on  May  2, 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1 ,  the  following  revised 
Tariff  sheets  in  compliance  with  the 
Commission's  Order  No.  587-B  and  the 
Commission's  February  13, 1997  Order 
in  this  docket,  to  become  effective  June 
1, 1997: 

Twenty  Fifth  Revised  Sheet  No.  14 
Thirteenth  Reviaed  Sheet  No.  14a 
Twenty  Fifth  Revised  Sheet  No.  16 
Thirteenth  Reviaed  Sheet  No.  16a 
Fourth  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  20a 

On  July  17, 1996.  the  Commission 
issued  (>der  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelLaes  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b).  On 
December  2. 1996.  Southern  made  its 
compliance  filing  submitting  pro  forma 
tariff  sheets  to  comply  with  Order  No. 


587.  On  Februaiy  13, 1997,  the 
CommiiwHon  issued  an  order  in  this 
docket  in  response  to  Southern's  filing. 
The  order  required  Southern  to  revise 
and  submit  its  compliance  filing  for 
implementation  of  the  approved 
standards  by  June  1. 1997. 

Southern  submitted  its  compliance 
filing  on  April  7. 1997,  but  requested  a 
waiver  not  to  implement  Version  1.1  of 
Standard  5.3.22  on  the  basis  that  the 
Commission  subsequently  approved  a 
revised  version  of  the  standard  which 
matched  Southern's  current  practice  for 
calculating  minriiniifn  volumetric 
reservation  rates  for  releases  of  firm 
service.  Rather  than  implement  a  change 
for  a  very  short  time.  Southern  stated 
that  it  would  make  a  filing  to  implement 
Version  1.1  of  Standard  5.3.22  on  June 
1, 1997,  which  is  earlier  than  the 
November  1, 1997  deadline.  The  revised 
sheets  listed  above  reflects  revised 
Standard  5.3.22. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
FedfflBl  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulatfons.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  an  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loi>D.Cashril. 
Secretaiy. 

[FR  Doc.  97-12314  FUed  5-9-97;  8:45  am] 
aiLUNQ  COOE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockolllo.  RPM-312-00q 


Tennesaaa  Gas  PipaUna  Company; 
Notica  of  Complianoa  FlUng 

May  6. 1997. 

Take  notice  that  on  May  1. 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  Fourth  Revised  Sheet 
No.  324  in  compliance  with  the  Letter 
Ordw.  dated  April  16. 1997,  issued  by 
the  Office  of  Pipeline  R^ulaiton — Rate 
Analysis  Branch  I  in  this  proceeding 
(Letter  Order).  Tennessee  proposes  an 
effective  date  of  June  1, 1997  for  the 
revised  sheet 


Tennessee  submits  that  the  revised 
tariff  sheet  reflects  the  changes  to 
Tennessee's  tariff  xequired  ^  the  Letter 
Order.  Specifically,  the  tariff  sheet 
conforms  Article  ni.  Section  10  of  the 
General  Terms  and  Conditions  (GTftC) 
of  Tennessee's  tariff  to  Article  XXVlll, 
Section  5  of  the  GT&C  with  regards  to 
the  net  present  value  evaluation  of 
negotiated  rate  bids. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Washington.  DC 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the-Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  ai^ropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceedii^. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

L»iBD.Cashell. 
Secretaiy. 
(FR  Doc.  97-12306  Filed  5-9-97;  8:45  am] 

■MJJNQ  CODE  SnT-ai-M 


D9ARTMENT  OF  BIERGY 

Fadaral  Energy  Regulatory 
Commission 

(DociMt  Na  RP97-64-004 

TrailMaMr  Pipeline  Company;  Notica 
of  Complianca  Filing 

May  6,''l997. 

Take  notice  that  on  May  2. 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  par) 
of  its  FERC  Gas  Tariff,  Tliird  Revised 
Volume  No.  1,  certain  tariff  sheets  to  be 
effective  May  1. 1997. 

Trailblazer  states  that  the  purpose  of 
ihe  filing  is  to  comply  with  die  Federal 
Energy  Regulatory  Commission's  order 
issued  on  April  17, 1997,  in  Dodiet  Nos. 
RP97-54-001.  et  al. 

Trailblazer  states  that  copies  of  the 
filing  have  been  served  on  its 
jurisdictional  customers,  interested  state 
commissions,  and  all  parties  set  out  on 
the  official  sovice  list  at  Docket  No. 
RP97-54. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedoal  Ener^  Regulatory  Commission, 
888  First  Street  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Se^on 
385.211  of  the  Commission's  Rules  and 
R^ulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^uladons.  Protests 
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will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caikell. 
Secretary. 

[FR  Doc.  97-12310  Filed  5-9-97;  8:4S  am] 
I  COOK  tnr-M-M 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  ReguMory 
Commission 

[Doctol  No.  RP07-837-OOq 

TransColorado  Qas  Transmission 
Compsny,  Notics  of  Complianco  FHing 

May  6. 1997. 

Take  notice  that  on  May  1. 1997. 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  far 
filing  and  acceptance,  pursuant  to 
Subpart  C  of  154  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
Under  the  Natural  Gas  Act  and  in 
compliance  with  the  Commission's 
letter  order  issued  February  24, 1997  at 
Docket  No.  RP97-237-000.  the 
following  tariff  sheeto  to  iU  FERC  Gas 
Tariff,  Original  Volume  No.  1,  with  an 
effective  date  of  June  1, 1997. 


OriglBd  VohoM  No.  1 

First  Revised  Sheet  Nm.  201-203 

Original  Sheet  No.  203A 

First  Revised  Sheet  No«.  204  and  205 

First  Revised  Sheet  Nos.  212-217 

First  Revised  Sheet  No.  222 

Original  Sheet  No.  222A 

First  Revised  Sheet  Nos.  225 

Original  Sheet  No.  225A 

Fust  Revised  Sheet  No.  226 

First  Revised  Sheet  Nos.  230  and  231 

OrigiDal  Sheet  No.  231A 

First  Revised  Sheet  Nos.  232  and  233 

Fust  Revised  Sheet  No.  240 

First  Revised  Sheet  Nos.  248  and  249 

TransColorado  states  that  the  tariff 
sheets  are  being  tendered  to  implement 
the  Gas  Industry  Standards  Bootd 
Staaduds  which  the  Commission 
adopted  to  standardize  business 
practices  and  procedures  governing 
transactions  between  interstate  gas 
pipelines,  their  ciistomers,  and  others 
doing  business  with  the  pipelines. 

TransColorado  states  that  copies  of 
the  filing  were  served  upon  all  parties 
of  record  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should -file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulation.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  ^  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lei*  D.  CaslwU. 
Secretary. 

(FR  Doc.  97-12288  Filed  5-9-97;  8:45  am) 
■LLMB  OOOE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Fodsral  Ensrmr  Rsgulatory 
Commission 

(DoctWt  No.  CP97-373-00IV 

Winiams  Naturai  Gas  Company;  Notica 
of  Application 

May  6. 1997. 

Take  notice  that  on  April  23, 1997. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  an  application  with  the 
Commission  in  Docket  No.  CP97-373- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  by  exchunge 
pipeline  facilities,  which  were 
authorized  in  Docket  No.  CP6a-92,  in 
Garfield  County.  Oklahoma,  with  ONG 
Transmission  Company  (ONG),  all  as 
more  folly  set  ftulh  in  the  application 
which  is  open  to  the  public  for 
inspection. 

wNG  proposes  to  abandon 
approximately  18.2  miles  of  8-inch 
diameter  lateral  pipeline  and 
appurtenant  equipment  to  ONG  in 
exchange  for  one  1,100  HP.  compressor 
unit  and  meter  setting  owned  by  ONG. 
WNG  states  that  it  oo  longer  needs  the 
18.2  miles  of  pipe  because  WNG  has 
sold  the  gathering  system  that  the  pipe 
served.  WNG  states  that  upon 
abandoiunent  ONG  would  operate  the 
pipe  as  part  of  its  nonjurisdictional 
intrastate  pipeline  system. 

As  part  ofthe  excnange,  WNG  states 
that  WNG  and  ONG  mutually  desire  a 
bi-directional  interconnection  between 
the  WNG  interstate  and  ONG  intrastate 
pipeline  systems  at  an  existing  receipt 
point  in  Woodward  County,  Oklahoma. 
WNG  also  states  that  in  order  to  maka 
deliveries  at  the  proposed 
intercoimection,  WNG  proposes  to 
acquire  the  1,100  H.P.  compressor  and 
meter  setting  in  exchange  from  ONG 
and  install  the  equipment  to  compress 


gas  to  the  required  line  pressure.  Upon 
acquiring  and  installing  the  compressor 
unit  and  meter  setting,  WNG  states  that 
the  equipment  would  become  part  of 
WNG's  interstate  pipeline  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  27, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Waslungton, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  ofthe  NGA  and  the 
Commission's  Riiles  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  fiuther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  tvithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoiunent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  WNG  to  appear  or  be 
represented  at  the  bearing. 
LoteD-CasMl, 
Secretary. 

(FR  Doc.  97-12304  Filed  S-9-97:  8:45  am] 
I  coos  sriT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 

[DochM  No.  RP97-e7-«>4] 

Williams  Natural  Qas  Company;  Notice 
of  Propoaed  Changes  in  FERC  Gas 
Tariff 

May  6. 1997. 

"Take  notice  that  on  May  1. 1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing,  to  be  effective  May  1, 1997. 

WNG  states  that  this  filing  is  being 
made  to  comply  with  Commission 
Order  issued  April  18, 1997.  in  Docket 
No.  RP97-67-O01  and  002. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  ofthe  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.Casheil, 
Secretary. 

(FR  Doc  97-12312  Filed  5-9-97;  8:45  am] 
BILUNQ  CODE  •Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(Dodwt  No.  RP97-M-003] 

Young  Gaa  Storage  Company  Ltd.; 
Notice  of  Tariff  Complianoe  nilng 

May  6, 1997. 

Take  notice  that  on  May  1. 1997, 
Young  Gas  Storage  Company  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  gas  Tariff,  Original 
Volume  No.  1 ,  Substitute  Second 
Revised  Sheet  No.  80,  Substitute 
Original  Sheet  No.  80A  and  Substitute 


Original  Sheet  No.  11 IC  to  be  effective 
May  1, 1997. 

Young  states  the  tariff  sheets  are  filed 
in  compliance  with  the  order  issued 
April  16, 1997  in  Docket  No.  RP97-93- 
001  and  RP97-93-002  as  well  as  Section 
154.203  ofthe  Commission's 
regulations. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NJ!.,  Washington,  DC 
20426,  in  accordance  with  Section 
Section  385.211  of  the  Commission's 
R^ulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room. 

Lois  0.  Casheil. 
Secretaiy. 

(FR  Doc.  97-12313  Filed  5-9-97;  8:45  am] 
BNJJNQ  CODE  srir-ei-M 


Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  EPEM  Marketiag  Coaqtuy  aad  El 
Paso  Marketiag  Services  Ca^»a^r 


DEPARTMENT  OFENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  Na  EQ97-41-000.  at  ai.] 

Tapal  Energy  Umited,  et  ai.;  Electric 
Rate  aiKl  Corporate  Regulation  niinga 

May  5, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tapal  Ensify  Limiied 

(Docket  No.  BG97-61-000] 

On  April  28, 1997,  Tapal  Energy 
Limited,  a  public  limited  company 
incorporated  and  existing  under  the 
IsMTs  of  the  Islamic  Republic  of  Pakistan, 
having  its  registered  office  at  6th  Floor, 
Building  No.  3.  Lakson  Square,  Sanwar 
Shaheed  Road.  Karachi,  Pakistan  (the 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  R^ulations. 

The  Applicant  will  be  engaged 
directly  in  owning  an  eligible  facility 
located  near  Karachi.  Province  of  Sindh. 
Pakistan  (the  Plant).  The  Plant  will 
consist  of  a  126  MW  simple-cycle  powrer 
plant,  fueled  by  heavy  fuel  oil. 

Comment  date:  May  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 


(Docket  Na  EC97-29-000] 

Take  notice  that  on  April  14, 1997. 
EPEM  Mariceting  Company  (EPB^)  aud 
El  Paso  Energy  Marketing  Services 
Company  (El  Paso  Energy 
MarketingMcollectively.  the  Applicants) 
filed  an  application  for  approval  to 
transfer  wholesale  power  agreonents 
from  El  Paso  Energy  Mariceting  to  EPEM. 

Comment  date:  May  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CommoBwealdi  Ediam  Cuwpaay 

[Docket  No.  ER97-1368-001] 

Take  notice  that  on  April  22, 1997, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  Uie 
compliance  filing  ordered  by  the 
Commission's  March  25. 1997.  order  in 
this  docket 

Copies  of  this  filing  have  been  served 
on  the  Illinois  Commerce  Commission 
and  all  customers  served  under 
ComEd's  PSRT-1  Tariff. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Power  k  li^A  Conpaiqr 

(Docket  No.  ER9  7-2069-000] 

Take  notice  that  on  April  14. 1997. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Comment  date:  May  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Cofporation 

[Docket  No.  ER97-2573-000] 

Take  notice  that  on  April  14. 1997, 
Niagara  Mohawk  Power  Corporation 
(NK^)  tendered  for  filing  with  the. 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  CMS 
Marketing,  Services  and  Trading 
Company.  This  Transmission  Sovice 
Agreement  specifies  that  CMS 
Marketing.  Services  and  Trading 
Company  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9. 1996,  will  allow  NMPC  and  CMS 
Marketing.  Services  and  Trading 
Company  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  CMS  Marketing.  Services  and 
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Trading  Company  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
April  3, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CMS  Marketing, 
Services  and  Trading  Company. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragmph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Serncaa,  lac 

(Dockat  No.  ER9 7-2628-000] 

Take  notice  that  on  April  22. 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Maine  Pubhc  Service 
Company. 

Cinergy  and  Maiae  Public  Service 
Cmnpany  are  requesting  an  effiective 
dateof  April  17, 1997. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  CoasoUdated  Ediaon  Company  of 
New  York.  Inc. 

[Docket  No.  ER9  7-2629-000) 

Take  notice  that  on  April  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  to  Rate  Schedule 
122,  an  agreement  with  Niagara 
Mohawk  Power  Corporation  for  the  sale 
and  purchase  of  energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Niagara  Mohawk  Power  Corporation. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Coaaolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-2630-0001 

Take  notice  that  on  April  22, 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Delmarva  Power  &  Light  Company. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Delmarva  Power  &  Light  Company. 

Comment  date:  May  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  th^  end  of  this  notice. 

9.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER97-2631-000i 

Take  notice  that  on  April  22, 1997. 
Wisconsin  Power  and  Light  Company 


(WP&L),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  Equitable  Power 
Services  Company  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WPfcL  requests  an  efEsctive  date  of 
March  23. 1997,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  npon  the  Public  Service 
Commission  of  Wisconsin. 

Coounent  date:  May  19, 1997,  in 
.accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 

10.  Cinergy  Senrioes,  Inc. 

(Docket  No.  ER97-2S32-O00] 

Take  notice  that  on  April  22, 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Duquesne  Light  Company. 

Cinergy  and  Ehiquesne  Light 
Company  are  requesting  an  effective 
date  ofApril  17, 1997. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Rocherter  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2633-0001 

Take  notice  that  on  April  23, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RC&E  and  the  Equitable  Power 
Services  Company  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule.  Original  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31. 1996.  filing  in  Docket  No.  OA97- 
243-000. 

RGftE  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
March  17,  1997,  for  the  Equitable  Power 
Services  Company  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ERg7-2634-000) 

Take  notice  that  on  April  23. 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  filed  a  Service  Agreement 
between  RG&E  and  the  Morgan  Stanley 


Capital  Group.  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Ordinal  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31, 1996,  filing  in  Docket  No.  OA97- 
243-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
March  17, 1997,  for  the  Morgan  Stanley 
Capital  Group,  Inc.  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Viiginia  Electric  and  Power 
Company 

[Docket  No.  ER97-2635-000] 

Take  notice  that  on  April  22, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  with  AIG 
Trading  Corporation  which  it  had  filed 
in  imexecuted  form  on  January  31, 1997. 
Also  tendered  for  filing  are  executed 
Service  Agreements  with  Illinova  Power 
Marketing,  Inc.  and  Federal  Energy 
Sales,  Inc.,  which  it  had  filed  in 
unexecuted  form  on  February  6, 1997. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Conqiany 

[Docket  No.  ER97-263&-000) 

Take  notice  that  on  April  22, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Western  Power  Services,  Inc.,  WAS 
Energy  Services,  Inc.,  C.G.  Power 
Services  Corporation,  and  The 
Cinciimati  Gas  &  Electric  Company,  PSI 
Energy,  Inc.  and  Cinergy  Services,  Inc. 
under  the  Open  Access  Transmission 
Tariff  to  eligible  purchasers  dated  July 
9, 1996.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
non-firm  point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 


Conmiission,  the  North  Carolina 
Utilities  Commission,  and  the  Ohio 
Public  Utilities  Conmiission. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Electric  Power  Service 
Corporation 

[Docker  No.  ER97-2637-O00] 

Take  notice  that  on  April  22, 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Point-to-Point 
Transmission  Service  Tariffs.  The 
Transmission  Tariff  has  been  designated 
as  FERC  Electiic  Tariff  Original  Volume 
No.  4,  effective  July  9, 1996.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Agreements  to  be  made  effiective 
for  service  billed  on  and  after  March  15, 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Conunent  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  ERI  Services.  Inc. 

(Docket  No.  ERg7-263S-000] 

Take  notice  that  on  April  22, 1997, 
ERI  Services,  Inc.  (ERI  Services) 
tendered  for  filing  pursuant  to  Part  35 
of  the  Commission's  Regulations  and 
Rule  205. 18  CFR  385.205.  a  petition  for 
waivers  and  blanket  approvals  umler 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  no  later  than  June  21. 1997.    . 

ERI  Services  intends  to  engage  in 
electric  power  and  energy  truisactions 
as  a  marketer  and  a  broker.  In 
transactions  where  ERI  Services  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  ERI  Services  is  not  in 
the  business  of  generating,  transmitting, 
or  distributing  electric  power. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Serrice  Con4>any 

[Docket  No.  ER97-263»-000l 

Take  notice  that  on  April  23, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  PECO  Energy  under  the 
NU  System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  PECO  Energy. 


NUSCO  requests  that  the  Service 
Agreement  become  effiective  February  1, 
1997. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Conqtany  of 
New  Yoi^  Inc. 

[Docket  No.  ERg7-2641-000l 

Take  notice  that  on  April  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  CMS  Marketing,  Services  and  Trading 
Co. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
CMS  Marketing,  Services  and  Trading 
Co. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Conq>any  of 
New  York,  Inc. 

[Docket  No.  ERg7-2642-000] 

Take  notice  that  on  April  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  to  Rate  Schedule 
192,  an  agreement  with  Williams  Energy 
Services  Company  for  the  sale  and 
purchase  of  energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Williams  Energy  Services  Company. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  Genoal  Electric  Company 

[Docket  No.  ERg7-2643-000] 

Take  notice  that  on  April  22, 1997. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  with  the 
Federal  Energy  Regidatory  Commission 
pursuant  to  18  CFR  35.15,  a  Notice  of 
Termination  for  Rate  Schedule  FERC 
No.  159,  Firm  Power  Sale  Agreement 
between  PGE  and  the  Modesto  Irrigation 
District  (MID). 

PGE  respectfully  requests  the 
Commission  to  accept  this  filing  and 
terminate  the  Agreement  on  or  before 
June  20, 1997. 

A  copy  of  the  filing  was  served  upon 
MID  as  noted  in  the  body  of  the  filing 
letter. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cineigy  Services,  Inc. 

[Docket  Na  ER97-2644-000] 

Take  notice  that  on  April  22. 1997, 
Cinergy  Services,  Inc.  (Qnogy), 


tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Miimesota  Power  &  Light 
Company. 

Cinergy  and  Mirmesota  Power  &  Light 
Company  are  requesting  an  effiective 
dateof  April  17, 1997. 

Comment  date:  May  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  C  Lee  Cox 

[Docket  No.  ID-2g95-000] 

Take  notice  that  on  April  14, 1997,  C 
Lee  Cox,.  Applicant,  filed  an  application 
pursuant  to  Section  305(b)  of  the 
Federal  Power  Act  and  Part  45  of  the 
Commission's  Regulations  to  hold  the 
following  positions: 
Director,  Pacific  Gas  &  Electric 

Company 
Director,  AirTouch  Communications, 

Inc. 

Comment  date:  May  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Dixie  Escalante  Rural  Electric 
Association,  Inc. 

(Docket  No.  OAg7-577-000) 

Take  notice  that  on  April  16. 1997. 
Dixie  Escalante  Rural  Electric 
Association.  Inc.  (Dixie  Escalante) 
submitted  for  filing  a  Request  for  Waiver 
of  the  Application  of  the  Requirements 
of  Order  Nos.  888  and  889.  in 
accordance  with  Section  35.28(d)  of  the 
Rides  of  the  Federal  Energy  Regulatory 
Commission  (Commission).  18  CFR 
35.28(d). 

Dixie  Escalante  states  that  it  owms. 
operates,  or  controls  oidy  limited  and 
discrete  transmission  facilities  that  do 
not  constitute  an  integrated  grid.  Dixie 
Escalante  states  that  it  thus  qualifies  for 
a  waiver  of  application  of  the 
requirements  of  Orders  No.  888  and  889 
to  it.  as  more  fully  set  fiDrth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  May  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Electric  Fewer  Conq>any 

[Docket  No.  OAg7-578-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
April  21. 1997.  tendered  for  filing 
revisions  to  its  FERC  Electric  Tariff. 
Original  Volume  No.  7.  The  revisions 
are  submitted  in  compliance  with  Order 
No.  88a-A.  Wisconsin  Electric 
respectfully  requests  an  effective  date 
coincident  with  its  filing,  in  order  that 
the  changes  stemming  from  Order  No. 
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888-A  are  implemented  as  soon  as 
possible. 

Copies  of  the  filing  have  been  served 
on  all  Wisconsin  Electric  transmission 
service  customers,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  May  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Conaolidated  Ediaon  Company  of 
New  Yori(,  Inc. 

(Docket  No.  OA97-584-0001 

Take  notice  that  on  April  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  to  Rate  Schedule 
194,  an  agreement  with  Federal  Energy 
Sales,  Inc.  for  the  sale  and  purchase  of 
energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Federal  Enerey  Sales,  Inc. 

Comment  date:  May  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IS  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cihwll, 
SecTBtaiy. 

(PR  Doc.  97-12287  Filed  5-9-97;  8:45  am] 
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DEPARTMBIT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleeion 

NoUce;  Sunshine  Act  Meeting 

May  7. 1997. 

The  fbUowing  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Ptd).  L.  94-409),  5  U.S.C  552B: 
Agency  Holding  Meeting:  Federal 

Energy  Regulatory  Commission. 


Date  and  Time:  May  14, 1997, 10:00 

a.m. 
Place:  Room  2C,  888  First  Street,  N.E., 

Washin^on,  D.C.  20426. 
Status:  Open. 
Matters  To  Be  Considered:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  furtlier  notice. 

Contact  Person  for  More  Information: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording 
listing  items  stricken  from  or  added  to 
the  meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 

considered  by  the  Conmiission.  It  does 

not  include  a  listing  of  all  papers 

relevant  to  the  items  on  the  agenda; 

however,  all  public  documents  may  be 

examined  in  the  reference  and 

information  center. 

Consent  Agenda — Hydro.  675th 
Meeting— May  14. 1997,  Regular 
Meeting,  (10:00  ajn.) 

CAH-1. 
Docket*  P-1388,  008,  Southern 
California  Edison  Company 
CAH-2. 
Docket*  P-1389,  005,  Southern 
California  Edison  Company 
CAH-3. 

Docket*  P-4474,  056,  Borough  of 
ChesMdck,  Pennsylvania,  and  the 
Allegheny  Valley  Joint  Council  of 
Governments 
CAH-4. 
Docket*  P-710, 000,  Wisconsin  Power 

and  Light  Company 
Other*s  DI96-4,  000,  Wisconsin 
Power  and  Light  Company 
CAH-5. 
Omitted 

Conaent  Agenda — Electric 

CAE-1. 
Docket*  ER97-2095, 000,  Duke  Power 

Company 
Other*s  ER97-2099,  000,  Duke  Power 

Company  and  Nantahala  Power  & 

Light  Company 
ER97-2100,  000,  Duke  Power 

Company 
ER97-2211, 000,  Duke  Power 

Company 
ER97-2212, 000,  Duke  Power 

Company 
ER97-2213, 000,  Duke  Power 

Company 
SC97-6, 000,  Duke  Power  Company 
CAE-2. 
Docket*  ER97-2176,  000,  Energis 

Resources  Incorporated 
CAE-3. 
Docket*  ER97-2261,  000, 

Constellation  Power  Source,  Inc. 
CAE-4. 
Docket*  ER97-2006, 000,  Niagara 

Mohawk  Power  Corporation 


Other*s  EL97-29,  000,  Power  Authority 
of  the  State  of  New  York  V.  Niagara 
Mohawk  Power  Corporation 
CAE-5. 
Docket*  ER96-3113,  000, 
Commonwealth  Edison  Company 
CAE-6. 
Docket*  ER97-1066,  000,  Potomac 
Edison  Company 
CAE-7. 
Docket*  OA96-38, 000,  Long  Island 
Lighting  Company 
CAE-8. 
Docket*  ER96-1196,  001,  Oxbow 
Power  Marketing,  Inc. 
CAE^9. 
Docket*  EL95-3,  000,  Midamerican 
Energy  Comprany  (formerly  Midwest 
Power  Systems,  Inc.) 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket*  RP92-137,  044. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-2. 
Docket*  RP97-55,  001,  Great  Lakes 
Gas  Transmission  Limited 
Partnership 
Other*s  RP97-55, 000,  Great  Lakes 
Gas  Transmission  Limited 
Partnership 
RP97-55,  002,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
RP97-55,  003,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
RP97-55,  004,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
RP97-55,  005,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-3. 
Docket*  RP97-114, 002,  Equitrans, 

L.P. 
Other*s  RP97-114,  001,  Equitrans. 
L.P. 
CAG-4. 
Docket*  RP97-145, 001,  Crossroads 
Pipeline  Company 
CAG-5. 

Omitted 
CAG-6. 
Docket*  RP97-157,  001,  Gas 

Transport,  Inc. 
Other*s  RP97-157,  002,  Gas 

Transport,  Inc. 
RP97-322,  000,  Gas  Transport,  Inc. 
CAG-7. 
Docket*  RP97-162, 001,  Cove  Point 
LNG  Limited  Partnership 
CAG-8. 
Docket*  RP97-310, 000.  Garden 
Banks  Gas  Pipeline.  LLC 
CAG-9. 

Omitted 
CAG-10. 
Docket*  RP97-134, 001,  Pacific  Gas 

Transmission  Company 
Other*s  RP97-134,  002,  Pacific  Gas 
Transmission  Company 


RP97-134, 003,  Pacific  Gas 
Transmission  Company 
CAG-11. 

Omitted 
CAG-1 2. 
Docket*  RP97-169, 001,  Riverside 
Pipeline  Company.  L.P. 
CAG-1 3. 
Docket*  RP97-275. 001,  Northern 
Natural  Gas  Company 
CAG-14. 
Docket*  RP97-109, 001,  Sabine  Pipe 

Line  Company 
Other*s  RP97-109,  002,  Sabine  Pipe 
Line  Company 
CAG-15. 
Docket*  RP97-137, 002,  Southern 

Natural  Gas  Company 
Other*s  RP97-137,  001,  Southern 
Natural  Gas  Company 
CAG-16. 

Omitted 
CAG-1 7. 
Docket*  RP97-141, 002,  Great  Lakes 
Gas  Transmission  Limited 
Partnership 
Other*s  RP97-141, 001,  Great  Lakes 
Gas  Transmission  Limited 
Partnerahip 
CAG-18. 

Omitted 
CAG-19. 
Docket*  RP97-150, 002,  Richfield  Gas 

Storage  System 
Other*s  RP97-150, 001,  Richfield  Gas 
Storage  System 
CAG-20. 
Docket*  RP97-159,  002, 
Transcontinental  Gas  Pipe  Line 
Corporation 
Other*s  RP97-159,  001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-21. 
Docket*  RP97-161. 002.  Iroquois  Gas 

Transmission  System,  L.P. 
Other*s  RP97-161,  001,  Iroquois  Gas 

Transmission  System,  L.P. 

RP97-161,  003,  Iroquois  Gas 

Transmission  System,  LP. 

RP97-329,  000.  Iroquois  Gas 

Transmission  System.  LP. 

RP97-329. 001.  Iroquois  Gas 

Transmission  System,  L.P. 

CAG-22. 

Docket*  RP97-166, 001 ,  Coliunbia 

Gulf  Transmission  Company 

Other*8  RP97-166, 002.  Cohunbia 

Gulf  Transmission  Company 

CAG-23. 

Docket*  RP97-167,  002,  Colimibia 

Gas  Transmission  Corporation 
Other«s  RP97-167, 001,  Columbia  Gas 
Transmission  Corporation 
CAG-24. 
Docket*  RP97-170, 002,  Blue  Lake 

Gas  Storage  Company 
Other*s  RP97-170. 001,  Blue  Lake 
Gas  Storage  Company 


CAG-25. 
Docket*  RP97-171. 002.  ANR  Pipeline 

Company 
Other«s  RP97-171. 001.  ANR  Pipeline 

Company 
RP97-171. 003,  ANR  Pipeline 

Company 
RP97-311, 000,  ANR  Pipeline 
Company 
CAG-26. 
Docket*  RP97-172, 002.  ANR  Stor^e 

Company 
Other*s  RP97-172. 001.  ANR  Storage 
Company 
CAG-27. 
Docket*  RP97-173, 001,  Carnegie 

Interstate  Pipeline  Company 
Other*s  RP97-173,  002,  Carnegie 
Interatate  Pipeline  Company 
CAG-28. 
Docket*  RP97-181,  002,  CNG 
Transmission  Corporation 
Other*s  RP97-181,  001,  CNG 
Transmission  Corporation 
CAG-29. 
Docket*  RP97-183,  002,  Texas  Gas 

Transmission  Corporation 
Other*s  RP97-183, 001,~Texas  Gas 

Transmission  Corporation 
RP97-332, 000,  Texas  Gas 

Transmission  Cor{K)ration 
RP97-334, 000,  Texas  Gas 
Transmission  Corporation 
CAG-30. 
Docket*  RP97-224, 002,  Sea  Robin 

Pipeline  Company 
Other*8  RP97-224,  001.  Sea  Robin 
Pipeline  Company 
CAG-31. 
Docket*  RP93-5 ,  000,  Northwest 

Pipeline  Corporation 
Other*s  RP93-5, 025,  Northwest 

Pipeline  Corporation 
RP93-96,  005,  Northwest  Pipeline 
Corporation 
CAG-32. 
Docket*  RP96-393.  002,  Koch 
'  Gateway  Pipeline  Company 
CAG-33. 
Docket*  RP97-102, 002,  Mississippi 
River  Transmission  Corporation 
CAG-34. 

Omitted 
CAG-35. 
Docket*  RP97-129, 001,  Questar 
Pipeline  Company 
CAG-36. 
Docke»>  RP97-139. 001.  Caprock 
Pipeline  Company 
CAG-37. 
DodceUI  RP97-140, 001.  Louisiana- 
Nevada  Transit  Company 
Other*s  RP97-140, 002,  Louisiana- 
Nevada  Transit  Company 
CAG-38. 
Docket*  RP97-142, 001,  K  N  Interatate 

Gas  Transmission  Company 
Other*8  RP97-142, 002,  K  N  Interatate 
Gas  Transmission  CcMnpany 


CAG-39. 
Docketf  RP97-143, 001,  TCP 
Gadiering  Company 
CAG-40. 
Docket*  RP97-144. 001.  K  N 
Wattenberg  Transmission  Limited 
Liability  Company 
CAG-41. 

Omitted 
CAG-42. 
Docketf  RP97-154,  002,  Koch 
Gateway  Pipeline  Company 
Other*s  RP97-154, 001,  Koch 
Gateway  Pipeline  Company 
CAG-43. 

Omitted 
CAG-44. 
Dockett  RP97-158, 002,  Viking  Gas 

Transmission  Company 
Other*8  RP97-156, 001,  Viking  Gas 
Transmission  Company 
CAG-45. 

Omitted 
CAG-46. 

Omitted 
CAG-47. 
Docket*  RP97-178, 002,  Kem  River 
Gas  Transmission  Company 
CAG-48. 
Docket*  RP97-179,  002,  Ozaik  Gas 

Transmission  System 
Other*s  RP97-179,  003,  Ozaxk  Gas 
Transmission  System 
CAG--I9. 

Omitted 
CAG-50. 
Docket*  RP97-239, 002,  Northwest 
Pipeline  Corporation 
CAG-51. 
Docket*  RP97-254, 000,  Williams 

Natural  Gas  Company 
Otherfs  RP97-254, 001,  Williams 
Natural  Gas  Company 
CAG-52. 
Docket*  RP92-163, 007,  Williston 

Basin  Interatate  Pipeline  Company 
Other«s  RP92-170,  007.  Williston 

Basin  Interatate  Pipeline  Company 
RP92-236,  006,  Williston  Basin 
Interatate  Pipeline  Company 
CAG-53. 
Docket*  RP97-3, 005,  Texas  Eastern 

Transmission  Corporation 
Other*s  RP97-4,  006,  Panhandle 

Eastern  Pipe  Line  Company 
RP97-5, 005,  Algonquin  Gas 

Transmission  Company 
RP97-6, 005,  Tnmkline  Gas  Company 
CAG-54. 
Docket  RP92-137,  043, 
Transcontinental  Gas  Pipe  Line 
Corporation 
Other*8  RP93-136, 009, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-55. 
Docket*  RP92-149,  009, 
Transcontinental  Gas  Pipe  Line 
Corporation 
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CAG-56. 
Docket*  OR97-1. 001,  Rio  Grande 
Pipeline  Company 
CAG-57. 
Docket*  RP96-234. 001.  ANR  Pipeline 
Company 
CAG-58. 
Docket*  RP97-284. 000,  Southern 
California  Edison  Company  v. 
Southern  California  Gas  Company 
CAG-59. 

Omitted 
CAG-60. 
Docket*  CP96-213. 000,  Columbia 

Gas  Transmission  Corporation 
Other*8  CP90-644,  003.  Columbia  Gas 

Transmission  Corporation 
CP90-644, 004,  Columbia  Gas 

Transmission  Corporation 
CP96-213. 001,  Columbia  Gas 

Transmission  Corporation 
CP96-213,  003.  Columbia  Gas 

Transmission  Corporation 
CP96-213,  004.  Columbia  Gas 

Transmission  Corporation 
CP96-559.  000.  Texas  Eastern 

Transmission  Corporation 
CP96-559,  001,  Texas  Eastern 
Transmission  Corporation 
CAG-61. 

Omitted 
CAG-62. 
Docket*  CP96-687,  000.  Iroquois  Gas 
Transmission  System,  LP. 
CAG-63. 
Docket*  CP96-751. 000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-64. 
Docket*  CP97-144, 000.  Aquila  Gas 
Systems  Corporation 
CAG-65. 
Dockett  CP97-195, 000,  Missouri  Gas 
Energy,  a  Division  of  Southern 
Union  Company  v.  Williams 
Natural  Gas  Company 
CAG-66. 
Docket  CP97-324. 000.  Vermont  Gas 
Systems,  Inc. 
CAG-67. 


Docket*  RP97-177. 001,  Steuben  Gas 

Storage  Company 
CAG-68. 
Docket*  RP96-302. 005,  Northern 

Natural  Gas  Company 
CAG-69. 
Docket*  RP96-173, 004.  WUliams 

Natural  Gas  Company 
Other**  RP89-183. 064,  Williams 

Natural  Gas  Company 
RP89-183. 068,  Williams  Natural  Gas 

Company 
RP96-303,  et  al.,  000,  Williams 

Natural  Gas  Compcmy 
RP96-400.  et  al.,  000,  Williams 

Natural  Gas  Company 
RP97-220,  et  al.,  000,  Williams 

Natural  Gas  Company 
CAG-70. 
Docket*  CP94-207,  003,  Southern 

California  Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket*  EC95-16, 000,  Wisconsin 

Electric  Power  Company  and 

Northern  States  Power  Company 

(Minnesota),  et  al. 
Other*s  EC95-16, 001,  Wisconsin 

Electric  Power  Company  and 

Northern  States  Power  Company 

(Minnesota),  et  al. 
ER95-1357, 000.  Wisconsin  Electric 

Power  Company  and  Northern 

States  Power  Company  (Minnesota), 

etal. 
ER95-1357, 001.  Wisconsin  Electric 

Power  Company  and  Northern 

States  Power  Company  (Miimesota), 

etal. 
ER9S-1358, 000,  Wisconsin  Energy 

Company  and  Northern  States 

Power  Company 
ER95-1358, 001.  Wisconsin  Energy 

Company  and  Northern  States 


Power  Company 

Order  and  opinion  on  proposed 
merger  and  on  proposed 
transmission  and  interchange 
agreements. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

n.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
LotoD-CMheil. 

Secntaty. 

(FR  Doc.  97-12471  Piled  5-a-fl7;  11:17  am) 
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DEPARTMENT  OF  ENERGY 
Offic*  of  Hearings  and  Appeals 


Notice  of  Cases  RIed  During  tlie  Week 
of  April  14  Through  April  18. 1997 

During  the  Week  of  April  14  through 
April  18, 1997,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  K4ay  5, 1997. 
Geoi^gB  B.  Bramay, 

Director,  Office  ofHearingi  and  Appeals. 


SUBMtSSKSN  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS,  DEPARTMENT  OF  ENERGY 

[Week  of  April  14  through  April  18.  1997] 


Case  No. 

Type  of  submission 

Dais 

Name  and  wcenoci  oi  appacara 

AnAm 

John  D.  Kaaprowscz.  Bofingbrook,  IKnois  .... 

VFA-0287 

Appeal  of  an  Information  Request  Dental.  If  Granted:  The 
April  7.  1997  Freedom  of  Intomnton  Request  Denial  is- 
sued bry  Chcago  Operations  Office  would  be  resanded. 
wid  John  D.  Kasprowicz  would  receive  access  to  certain 
DOE  mformation. 

4/14/B7 

Personnel  Security  Hearing 

VSO-0153 

Request  tor  Hearing  under  10  C.F.R.  Part  710.  H  Granted: 
An  IndMdual  emptoyed  by  a  contractor  of  the  Depart- 
ment of  Energy  would  receive  a  hearing  under  10  C.F.R. 
P«t7ia 

4/18«7 

Roderick  L.  OH,  Knoxvile,  Tennessee _.. 

VFA-0288 

Appsty  of  m\  Intonnaiton  Request  Denial.  If  Granted:  TTw 
MwGh  3.  1997  Freedom  of  Information  Request  Denial 
issued  by  the  OfHce  of  Sdenlifio  and  Technical  Intonna- 
tton  wouU  be  rescinded,  and  Roderick  L  OH  wouM  re- 
ceive access  to  certain  DOE  Intonnaiton. 

Submission  of  Cases  Received  bythe  Office  of  Hearings  And  Appeals,  Department  of  Energy— Continued 

(Week  of  April  14  through  April  18. 1997] 


Dale 

Name  and  tocalion  of  applicant 

Case  No. 

Type  of  submissnn 

4/1  a«7 

Sandra  Clayton,  Morrison,  Cotorado 

VFA-0289 

Appeal  of  an  Intonnation  itequest  Denial.  If  Grsnled:  The 
Freedom  of  Intormsion  Request  Deniel  issued  by  the 
Weelem  Area  Power  Administration  would  be  rescinded, 
and  Sandra  Clayton  would  receive  access  to  certain 
doe  intonnation. 

(FR  Doc.  97-12359  Filed  5-»-47: 8:45  am] 
SaUMQ  COOe  SWO  01-P 

department  of  energy 

Office  of  Hearings  and  Appeals 

Notice  vf  tasuanoe  of  Decisions  and 
Ordsrs  During  the  Weeli  of  April  U 
Through  April  18, 1997 

During  the  week  of  April  14  through 
April  18, 1997,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hewings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  onters  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington.  D.C.  20585- 
0107.  Monday  throu^  Friday,  between 
the  hours  of  1:00  p.m.  and  5KX)  p.m., 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 


commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  die  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  May  S,  1997. 
Gauigs  B.  Bieiuay. 

Director,  Officeof  Hearings  and  Appeals. 

DedsiiHi  list  No.  29;  Week  of  April  14 
Throng  April  18, 1997 

Appeals 

Information  Focus  on  Energy,  Inc., 
4/17/97.  VFA-02eO 
Information  Focus  on  Energy,  Inc. 
(IFE)  filed  an  Appeal  from  a 
determination  by  the  Assistant  Inspector 
General  for  Resource  Management  of  the 
Office  of  Inspector  General  (Assistant 
IG)  of  the  Department  of  Energy  CDOE). 
In  that  determination,  the  Assistant  IG 
partially  granted  a  request  for 
information  filed  by  IFE.  In  considering 
the  Appeal,  the  DOE  ordered  the 
Assistant  IG  to  search  for  and  release 
documents  containing  titles,  report 
numbers,  and  issue  dates  of  all  DOE 
Inspector  General  Reports,  including 
Inspection  reports,  for  the  years  1988 
through  September  1996,  or  provide  a 
detailed  explanatioo  for  withholding 
any  such  information. 


Nancy  Donaldson.  4/14/97.  VFA-0271 

Nancy  Donaldson  filed  an  Appeal 
challenging  die  adequacy  of  a  search  for 
documents  conducted  by  the  Bonneville 
Power  Administration  (BPA)  in 
connection  with  a  request  she  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  Specifically.  Ms.  Donaldson 
claimed  that  she  should  have  been 
provided  with  the  results  of  asbestos 
testing  that  was  done  prior  to  1985  at 
BPA  locations,  and  with  dociunents 
having  to  do  with  the  presence  of 
tiansite  paneling  at  those  locations.  In 
considering  the  Appeal,  the  Department 
of  Energy  found  that  the  absence  of  pre- 
1985  test  data  was  not  evidence  of  an 
inadequate  search.  However,  the  matter 
was  remanded  to  the  BPA  so  that  a 
search  for  doctunents  having  to  do  with 
the  presence  of  transite  paneling  at  BPA 
locations  could  be  performed. 

Reftmd  .^yplications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Aurora  Caslcet  Company 

Crude  Oil  Supple  Ref 

Hairing  Farm  et  al . 

Horn  Tiuddng  Co.  et  al  . 
Lagler  Farms,  Inc.  et  al  .. 
Minnie  Dyk  et  al  


RG272-604  .... 

RB272-00101 

RK272-01792 

RK272-02263 

RK272-01330 

RK272-2002  .. 


4/16/97 
4/17/97 
4/17/97 
4/17/97 
4/18/97 
4/1S/97 


The  following  submissions  were  dismissed. 


Name 


Northern  Farmers  Cooperative  Sodely 

OSU  Motor  Pool 

Personnel  Security  Hearing 


No. 


RG272-00717 
RF272-86826 
VSO-0134 


FmImvI  R 
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[FR  Doc.  97-12357  Filfld  S-9-97: 8:45  am)  records  on  the  Internet,  and  accordingly 

juiiii^  OQQS  64ao-oi-p  denied  this  portion  of  the  Appeal. 

'■ Research  Information  Services,  Inc.,  04/ 

DEPARTIKHTOFBIEIIOY  25^97  WA^2,3 

Research  Information  Services,  Inc. 

Offic*  of  M— ringa  and  Appaalr  (RIS)  filed  an  Appeal  from  a 

determination  issued  by  die  Office  of 

Node*  Of  Isauanc*  of  Daclsiona  and  Arms  Control  and  Nonproliferation 

Ordars  During  ttta  Waak  of  April  21  (OACN).  In  that  determination,  OACN 

Throuofi  April  25, 1907  furnished  RIS  with  lists  of  information 

that  had  been  forwarded  to  other 

During  the  week  of  April  21  through  agencies  and  the  DOE  Office  of 

April  25, 1997.  the  decisions  and  orders  Declassification.  In  its  Appeal,  the  RIS 

gimimarized  below  were  issued  with  contended  that  it  was  entitled  to  a  list 

respect  to  appeals,  applications,  ^f  information  available  in  the  POIA 

petitions,  or  other  requests  filed  with  Reading  Room.  The  DOE  rejected  that 

the  Office  of  Hearings  and  Appeals  of  contention,  holding  that  it  was  not 

the  Department  of  Energy.  The  required  to  compile  a  list  of  the  publicly 

following  summary  also  contains  a  list  available  material.  The  RIS  also 

of  submissions  that  were  dismissed  by  contended  that  OACN  had  not  released 

the  Office  of  Hearings  and  Appeals.  ^  responsive  information.  OACN 

Copies  of  the  full  text  of  these  determined  that  some  information  had 

decisions  and  orders  are  available  in  the  not  been  released  and  requested  that  the 

Public  Reference  Room  of  the  Office  of  matter  be  remanded  to  it  for  a  new 

Hearings  and  Appeals,  Room  lE-234,  determination  either  justifying  the 

Forrestal  Building.  1000  Independence  withholding  of  that  information  under 

Avenue,  SW,  Washington,  D.C  2058S-  Exemption  4  or  releasing  it  Therefore, 

0107.  Monday  through  Friday,  between  the  Appeal  was  denied  in  part  and 

the  hours  of  1:00  p.m.  and  SiN)  p.m.,  granted  in  part, 

except  federal  holidays.  They  are  also  ^.^^^  j  Levemier,  04/25/97,  VFA- 
available  in  Energy  Management:  0282 

Federal  Energy  Guidelines,  a 

commercially  published  loose  leaf  The  DOE  issued  a  decision  granting  in 

reporter  system.  Some  decisions  and  P"*  a  Freedom  of  Information  Act 

orders  are  available  on  the  Office  of  (FOIA)  Appeal  filed  by  Richard  J. 

Hearings  and  Appeals  Worid  Wide  Web  Levemier.  Levemier  sought  documents 

site  at  http://www.oha.doe.gov.  concerning  cotain  investigations  by  the 

rw^w     X.  loaT  DOE'S  Office  of  Inspectcw  General  (IG). 

'*'"•  ^^_  In  its  decision,  the  DOE  found  that  the 

**'■■■■  ■•  ■•■■■I''  iG's  search  for  responsive  documents 

Directm.  Offkx  afHaaiingt  and  Appeals.  y,^  adequate  and  that  the  IG's 

|>f^iT^f  Lbt  No.  30;  Week  of  April  21  withholdings  under  FOIA  Exemptions 

Throu^  April  25, 1W7  6,  7(C)  and  7p)  were  appropriate. 

However,  the  DOE  questioned  some  of 

Appeals  |}je  IG's  withholdings  under  Exemption 

Information  Focus  on  Energy.  4/25/97,  5.  Accordingly,  the  Appeal  was 

VFA-0281  remanded  to  the  IG  and  domed  m  ail 

other  aspects. 

The  DOE  issued  a  decision  denifing  in  „  .   ^„  _  „^/,../„„  ir=.^  «-.,« 

part  and  granting  in  part  a  FieedolcnS  ^o^^  »  Freeman.  04/24/97,  VFA^279 
Information  Act  (FOIA)  Appeal  filed  by         The  DOE  granted  in  part  and  denied 

Information  Focus  on  Energy  (IFOE).  in  part  an  appeal  of  a  determination 

IFOE  sought  Internet  access  to  records  withholding  documents  under  Section 

of  occurrence  reports  contained  in  a  552a(d)(5)  of  the  Privacy  Act.  The  DOE 

DOE  database.  The  DOE's  FOIA/Privacy  foimd  that  certain  reconls  were  not 

Act  Division  (HQ)  denied  access  to  the  subject  to  the  exemption  set  forth  in  5 

database,  but  released  some  responsive  U.S.C  §  552a(dX5),  that  information  in 

records  to  the  requester.  In  its  decision.  these  records  must  be  released  to  the 

the  DOE  found  that  HQ  did  not  release  appellant  unless  it  is  exempt  from 

all  responsive  records  to  IFOE,  and  dJiscloauie  under  both  the  Privacy  Act 

granted  this  portion  of  the  Appeal.  and  Freedom  of  Information  Act  (FOIA), 

However,  the  DOE  found  that  HQ  had  and  that  cotain  other  records  in  the 

no  obligation  to  provide  the  resptmsive  possession  of  a  private  phjrsician  were 
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not  subject  to  the  provisions  of  the 
Privacy  Act  or  FOIA. 

Supplemental  Order 

C.  Lawrence  Comett,  4/24/97.  WWK- 
0010 
This  Order  supplements  an  Initial 
Agency  Decision,  dated  December  19, 
1996,  issued  by  a  DOE  Hearing  Officer 
involving  a  "whistleblower"  complaint 
filed  by  C.  Lawrence  Comett  under  the 
DOE  Contractor  Employee  Protection 
Program,  10  QF.R.  Part  708.  hi  the 
December  19  Decision,  the  Hearing 
Officer  recommended  that  Comett  be 
awarded  back  pay  lost  as  a  result  of  the 
reprisals  taken  against  him,  as  well  as 
all  costs  and  expenses  reasonably 
incurred  by  him  in  bringing  his 
complaint.  Subsequently,  Comett 
submitted  documentation  pertaining  to 
his  claimed  back  pay,  attorney  fees  and 
costs.  In  the  Supplemental  Order,  the 
Hearing  Officer  awarded  Comett  back 
pay  of  $161,864  and  interest  of  $33,543. 
With  regard  to  attomey  fees,  the  Hearing 
Officer  proportionally  reduced  Comett's 
attomey  fee  claim  because  of 
duplication  of  effort  and  inefficiencies 
of  the  multiple  attorneys  involved  in  the 
case.  The  Hearing  Officer  awarded 
Comett  $76,230  for  attomey  fees.  After 
nmking  reductions  for  costs  not 
reasonaUy  related  to  the  bringing  of  his 
complaint,  the  Hearing  Officer  awarded 
Comett  $8,963  for  costs,  hi  total,  the 
Hearing  Officer  awarded  Comett 
$280,600. 

Refund  Application 

U.S.  Department  of  Apiculture,  4/21/ 
97,  RF272-76126,  RF272-78732 
The  DOE  issued  an  order  approving 
two  Applications  for  Refund  filed  by  the 
U.S.  Department  of  Agriculture  in  the 
DOE's  Subpart  V  crude  oil  refund 
proceeding.  The  DOE  determined  that 
the  claimed  volumes  were  not 
purchased  through  the  Defense  Logistics 
Agency  (DLA)  and,  therefore,  were  not 
covered  by  the  refund  granted  DLA  in 
a  separate  case.  The  total  refund  granted 
to  USDA  was  $127,733. 

Refimd  Apirficatiinia 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  DedsicHis  and 
Orders  are  available  in  the  Public 
Refnence  Room  of  the  Office  of 
Hearings  and  Appeals. 


Monahan  Transportation  Co..  Inc  

Qantas  Airways  Limited 

Roy  Anderson  Paint  Co  

Shippers  Transports.  Inc 

Township  of  Dover  et  al  

Vic  Kimmel  Inc.  et  al _ 

West  Bldg  Materials/ Assoc  Distributors 


RF272-07370 

4/23/97 

RF272-Q3603 

4/23/97 

RG272-12 

4/23/97 

RF272-69235 

4/24/97 

RF272-86027 

4/22/97 

RK272-02g09 

4/24/97 

RR272-268 

4/23/97 

Dianyasab 


The  following  submissions  were  dismissed. 


BurtMnk  Cooperative  Creamefy  ............... 

Fanners  Co-op  Elevator  Co ._ 

Grygle  Cooperative  Compwiy  

Inter-Lake  Cooperative  Assodatnn 

Mesa  Airlines.  Inc  „ „ „ 

ParanKXjnt  Communicatkms  Realty  Corp 
Personnel  Security  Hearing 


No. 


RF27a-895 

RG272-779 

RG272-645 

RGg72-e97 

RF272-eeT92 

RFZ72-9e750 

VSO-0143 


RK272-01603 

4/24/97 

. RG272-43 

4/22/97 

RG272-11 

4/21/97 

. RK27a-03849 

4/22/97 

(FR  Doc  97-12358  FUed  5-9-97;  8:45  am] 
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ENVlRONMEffTAL  PROTECTION 
AGENCY 

(FRL-6a24-2] 

SoMament  Undar  Section  122(h)  Of  tiM 
ConiprvlMniiva  EnvlfoniiMnM 
ReapofiM,  ComponMtion  and  Liability 
Act  (CERCLA);  In  the  Mattar  of  A.E. 
Schnladar  Scrap  Yard,  Ctilppawa  Falla, 
Wl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Settlement  of  CERCLA  section 
107  cost  recovery  matter. 

summary:  EPA  is  proposing  to  settle  a 
cost  recovery  claim  with  a  potentially 
responsible  party  (PRP)  wi^  regard  to 
past  costs  at  the  A.E.  Schnieder  Scrap 
Yard  site  (the  Site)  in  Chippewa  Falls, 
Wisconsin.  The  EPA  is  authorized 
under  Section  122(h)  of  the  CERCLA  to 
enter  into  this  administrative 
settlement 

Response  costs  totaling  $345,080  were 
incurred  by  EPA  in  connection  with  an 
emergency  removal  action  at  the  Site. 
On  September  4, 1996,  EPA  sent  the 
PRP  a  demand  for  reimbursement  of  the 
EPA's  past  costs.  The  Settling  Party  has 
agreed  to  pay  $300,000  to  settle  EPA's 
claim  Cor  reimbursement  of  response 
costs  related  to  the  Site.  The  EPA  is 
proposing  to  approve  this 
administrative  settlement  because  it 
reimburses  EPA,  in  part,  for  costs 
incurred  during  its  response  activities  at 
this  Site. 

DATES:  Comments  on  this  administrative 
settlement  must  be  received  by  no  later 
than  June  11, 1997. 

ADDRESSES:  Written  comments  relating 
to  this  settlement.  Docket  Number  V- 


W-97-C-395.  should  be  sent  to  Brad  J. 
Beeson,  Associate  Regional  Counsel, 
U.S.  Environmental  Protection  Agency, 
Region  5.  Mail  Code:  C-29A.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590. 

AOOmONAL  arORMATION;  Copies  of  the 
Agreement  and  the  Administrative 
Record  for  this  Site  are  available  at  U.S. 
Environmental  Protection  Agency. 
Region  5,  Superfund  Division, 
Emergency  Rssponse  Branch,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590.  It  is  strongly  recommended 
that  you  telephone  Ms.  Mila  Sensing  at 
(312)  353-2006  before  visiting  the 
Region  5  Office. 

Aetiiority:  The  Comprehensive 
Environmental  Response,  Compensatton,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C 
9601  etseq. 

Dated:  April  28, 1997. 
«niliaiiE.MBDO, 
Director,  Superfvmd  Division. 
[FR  Doc.  97-12379  FUed  5-9-97;  8:45  am) 
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ENVIRONMENTAL  PfKyrECnON 
AGENCY 

[FRL-6824-q 

Nooco  Of  propoaaa  Aonuniaifaiiva  Da 
HmiNnia  samaniani  unoar  sacnon 
122|g)(^  of  tho  Comprahansiva 


romnanaallnn  Mwi  I  lrt>llltv  /^ 
Regarding  Um  Sdantiflc  Chamical 
Prooaaaina  Tkaiailiaift  Ttlta.  in 
null  laif Old-  Banian  Counlv.  Naar 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment' 


In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C  §9622(1),  the  U-S.  Environmental 
Protection  Ageiicy  ("EPA"),  Region  D. 
annoimces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(gH4),  relating  to  the  Scientific 
Chemical  Processing  Superfund  Site 
("Site").  The  Site  is  located  in  Carlstadt, 
Bergen  County,  New  Jersey  and  is 
included  on  the  National  Priorities  List 
established  pursuant  to  Section  105(a) 
of  CERCLA.  This  notice  is  being 
published  pursuant  to  Section  122(i)  of 
CERCLA  to  inform  the  public  of  the 
proposed  administrative  de  minimis 
settlement  and  of  the  opportunity  to 
comment.  This  administrative  de 
minimis  settlement  will  not  be  final 
until  formal  approval  by  the  Assistant 
Attomey  General  and  signature  by  the 
R^onal  Administrator. 
DATES:  Comments  must  be  provided  on 
or  before  June  11, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  New  Jersey  Superfund  Branch, 
17th  Floor,  290  Broadway,  New  York, 
New  York  10007-1866  and  should  tefm 
to:  In  the  Matter  of  Scientific  Chemical 
Processing  Superfund  Site,  Index  No.  0- 
CERCLA-97-0106,  Attn:  Daniaiis  Urdaz 
Cristiano.  Assistant  Regional  Counsel. 
FOR  HMTHBI MPORMATION  CONTACT:  A 
copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained    ^ 
in  person  or  by  mail  from  Damaris 
Urdaz  Cristiano,  Assistant  R^onal 
Counsel,  New  Jersey  Supwfund  Branch, 
Office  of  Regional  Counsel.  U.S. 
Environmental  Protection  Agency,  17th 
Floor,  290  Broadway,  New  York,  New 
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York  10007-1866.  Telephone:  (212) 
637-3140. 

SUPPLBfBITARY  MFOMiATION:  The 
proposed  administrative  settlement  has 
been  memorialized  in  an  Administrative 
Order  on  Consent  between  EPA  and 
sixty  settling  de  minimis  Respondents. 
The  settling  de  minimis  Respondents 
have  agreed  to  pay  a  total  of 
$4,877,194.56.  Of  that  amount 
$975,438.91  wiU  be  paid  directly  to  EPA 
for  partial  reimbursement  of  its  past 
costs.  The  remaining  $3,901,755.65  will 
be  placed  in  a  trust  fund  for  future 
remedial  actions  at  the  Site. 

Dated:  April  26. 1997. 
Willie  I.  MMSjmki, 
Acting  Bagional  Administrator. 
(FR  Doc  97-12378  Filed  5-9-97;  8:45  am] 
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FEDERAL  C0MMUMCATI0N8 

oommssKM 

Nonce  Of  Public  InfonnaUon 
CollectiomSubmmed  to  0MB  tor 
Review  and  Approval 


May  5. 1997. 


f:  The  Federal  Conununications 
Commisnons,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
reqiiired  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
mininiira  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  11, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commissions  Room  234, 1919  M  St, 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboleyOfcc.gov. 

FOR  RmTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-416-0214  or  via  internet  at 
jboleytfcc.gov. 

SUPPLEMENTARY  MPORMATKM: 

OMB  Approvtil  No. :  None— (3060- 
XXXX). 

Title:  Section  2.803,  Maricet  of  RF 
Devices  Prior  to  Equipment 
Authorization. 

Type  of  Review:  New  Collection. 
Respondents:  Business  or  other  for- 
profit 
Number  of  Respondents:  6,000. 
Estimate  Hour  Per  Response:  .5  hours. 

Frequency  of  Response:  Third  Party 
Disclosure;  On  Occasion. 

Toted  Annual  Burden:  3,000  hours. 

Needs  and  Uses:  Commission  rules 
established  in  ET  Docket  94-45,  fleport 
and  Order,  to  allow  all  radio&equency 
devices  in  the  development,  design  or 
preproduction  stages  to  be  advertised, 
displayed,  and  offered  for  sale  to 
distrilnitors  and  retailers  prior  to  a 
demonstration  of  compliance  with  the 
applicable  equipment  authorization 
procedure.  The  display  or  offer  for  sale 
must  be  accompanied  by  a 
conspicuously  displayed  or  written 
notice  to  all  third  parties  that  the  subject 
equipment  is  subject  to,  and  must 
comply  vdth,  the  FCC  rules  prior  to 
delivery.  The  information  disclosed  is 
intended  to  ensure  compliance  of  the 
proposed  equipment  with  the 
Commissions  Rules,  while  assisting 
industry  efibrts  to  introduce  new 
products  to  the  marketplace  more 
promptly.  This  information  disclosure 
applies  to  a  variety  of  equipment  that  is 
both  currentiy  manufactured,  and  may 
be  manufactured  in  the  future,  and  that 
operates  imder  varying  technical 
standards.  The  information  disclosed  is 
essential  to  controlling  potential 
interference  to  radio  communications. 

Federal  Communications  Commission. 

WUUam  F.  CalOB. 

Acting  Secretary. 

(FR  Doc.  97-12280  Filed  5-9-97:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  DocfcM  Na  97-115:  FCC  97-12^ 

Order  to  Show  Cause,  Hearing 
Designation  Order  and  Notice  of 
Opportunity  tor  Hearing 

agency:  Federal  Comraimications 

Commission. 

action:  Notice. 


t:  The  Commission  has  ordered 
a  hearing  to  inquire  into  the 
qualifications  of  MobileMedia 
Corporation  to  remain  a  licensee  of  its 
several  thousand  paging  stations.  The 
action  follows  a  voluntary  disclosure  by 
the  company  that  it  filed  more  than  200 
applications  for  paging  licenses 
containing  false  information.  The  Order 
directs  the  Administrative  Law  Judge  to 
take  evidence,  develop  a  fiill  factual 
record,  and  issue  a  recommended 
decision. 

ADDRESSES:  Enforcement  Division, 
Wireless  Telecommunications  Bineau, 
Federal  Conununications  Commission, 
Washington,  D.C.  20554. 
FOR  FURTHER  MFORMATION  CONTACT:  Gary 
P.  Schonman,  Enforcement  Division, 
Wireless  Telecommunications  Bureau,' 
(202) 418-0569, 

SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  an  Order  to  Show  Cause, 
Hearing  Designation  Order  and  Notice 
of  Opportunity  for  Hearing  in  WT 
Docket  97-115,  adopted  April  7, 1997. 
and  released  April  8, 1997. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  cop3ring 
during  normal  business  hours  in  the 
FCC  Dockets  Branch,  1919  M  Street, 
N.W.,  Suite  230,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  2100  M 
Street,  N.W.,  Suite  140.  Washington. 
D.C.  20037  (202)  857-3800. 


Saminary  of  Order  to  Show  Can 
Hearing  Designation  Order  and  Notice 
of  Opportunity  fi>r  Hearing 

1.  The  Federal  Communications 
Commission  ("Commission")  has 
adopted  an  C^er  commencing  an 
administrative  hearing  to  inqtiire  into 
the  qualification  of  MobileMedia 
Corporation,  its  various  subsidiary  and 
associated  organizations 
("MobileMedia"),  to  remain  a  licensee. 
The  Commission's  action  follows  a 
volimtary  disclosure  by  the  company 
and  a  subsequent  Commission  staff 
investigation,  which  revealed  that 
MobileMedia  filed  applications  for  more 
than  200  paging  licenses  containing 


false  information.  (See  Public  Notice, 
DA  97-78  (released  January  13, 1997), 
12  FCC  Red.  792).  Consistent  with 
established  practices,  MobileMedia  may 
continue  to  operate  their  licensed 
facilities  and  provide  service  to  the 

Eublic  diiring  the  pendency  of  the 
earing. 

2.  The  Hearing  Designation  Order 
adopted  by  the  Commission  on  April  7, 
1997,  dir«:ts  that  MobileMedia's 
applications  which  are  pending  before 
the  Commission  be  designated  for 
hearing,  and  that  MobileMedia  show 
cause  why  its  licenses  should  not  be 
revoked,  in  a  consolidated  proceeding, 
upon  the  following  issues: 

(a)  To  determine  the  facts  and 
circumstances  surrounding 
MobileMedia's  filing  of  FCC  Forms  489 
and  "40-Mile"  applications  with  the 
Commission  containing  false 
information  (including,  but  not  limited 
to,  the  identity  of  all  officers,  directors 
and  senior  management  personnel  who 
participated  in,  orchestrated,  approved, 
condoned,  or  had  knowledge  of  the 
filings:  and  the  nature  and  extent  of 
their  involvement,  including  their 
intent)  and  whether  MobileMedia 
knowingly  made  false  statements, 
engaged  in  misrepresentations,  lacked 
candor,  or  willfully  or  repeatedly 
violated  section  1.17  of  the 
Commission's  Rules  with  regard  to  the 
filing  of  FCC  Forms  489  and  the  filing 
of  "40-Mile"  applications; 

(b)  To  detemune  the  facts  and 
circumstances  surrounding 
MobileMedia's  submission  of  its 
October  15, 1996,  Report  to  the  Bureau 
(including,  but  not  limited  to,  the 
identity  of  all  persons  who  participated 
in  the  preparation  of  the  Report  and  the 
nature  and  extent  of  their  participation, 
including  their  intent)  and  whether 
MobileMedia  knowingly  made  false 
statements,  engaged  in 
misrepresentations,  lacked  candor,  or 
willfully  or  repeatedly  violated  section 
1.17  of  the  Commission's  Rides  with 
regard  to  the  submission  of  the  October 
15, 1996,  Report  to  the  Bureau; 

(c)  To  determine  the  facts  and 
circtunstances  siurounding 
MobileMedia's  construction  and 
9peration  of  paging  facilities  without 
valid  authorizations  (including,  but  not 
limited  to,  the  identity  of  all  officers, 
directors  and  senior  management 
personnel  who  participated  in, 
orchestrated,  approved,  condoned,  or 
had  knowledge  of  the  construction  and 
operation;  and  the  nature  and  extent  of 
their  involvement,  including  their 
intent)  and  whether  MobileMedia 
willfully  or  repeatedly  violated  sections 
22.3  and  22.143  of  the  Commission's 
Rules  by  constructing  and  operating 


paging  facilities  without  valid 
authorizations; 

(d)  To  determine  the  facts  and 
circumstances  surrounding 
MobileMedia's  filing  of  FOC  Forms  489 
more  than  15  days  cdter  the 
commencement  of  service  (including, 
but  not  limited  to,  the  identity  of  all 
officers,  directors  and  senior 
management  personnel  who 
participated  in,  orchestrated,  approved, 
condoned,  or  had  knowledge  of  the 
filings;  and  the  nature  and  extent  of 
their  participation,  including  their 
intent)  and  whether  MobileMedia 
willfully  or  repeatedly  violated  section 
22.142  of  the  Commission's  Rules  by 
filing  FCC  Forms  489  more  than  15  days 
after  the  commencement  of  service; 

(e)  To  determine  whether  there  exists 
any  mitigating  evidence  indicative  of 
MobileMedia's  future  ability  to  deal 
truthfully  with  the  Commission  and  to 
comply  with  all  pertinent  provisions  of 
the  Commission's  Rules  and  the 
Communications  Act  of  1934,  as 
amended; 

(f)  To  determine,  in  light  of  the 

_  evidence  adduced  pursuant  to  issues 
(a)-(e),  whether  MobileMedia  is 
qualified  to  be  and  remain  a 
Commission  licensee; 

(g)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  issues 
(a)-(e),  whether  the  pending 
applications  filed  by  MobileMedia 
shoidd  be  granted;  and 

(h)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  issues 
(a)-(e),  whether  the  licenses  held  by 
MobileMedia  should  be  revoked. 

3.  The  Order  further  directs  the 
Administrative  Law  Judge  ("ALJ")  to 
take  evidence  and  develop  a  full  factual 
record  on  issues  concerning 
MobileMedia's  filing  of  false  forms  and 
applications.  In  recognition  that  the 
public  interest  will  be  served  by 
expediting  the  hearing  proceeding  to  the 
fullest  possible  extent,  the  Commission 
directed  the  ALJ  to  issue  a 

-recommended  decision  within  six 
months  of  the  release  of  the  order.  The 
Order  directs  die  ALJ  to  make  factual 
findings  concerning  whether 
MobileMedia  engaged  in 
misrepresentations,  lacked  candor,  and 
willfuUy  or  repeatedly  violated  the 
Commission's  Rules. 

4.  The  Commission  recognized  that 
MobileMedia  voluntarily  disclosed  the 
false  filings  and  represents  that  it  has 
since  taken  remedial  action.  Therefore. 
MobileMedia  will  have  the  opportunity 
to  introduce  mitigating  evidence  of  its 
ability  to  deal  truthfully  vrith  the 
Commission  and  to  abide  by  its  Rules  in 
thefiituTB. 


5.  The  Commission  directed  the  ALJ 
to  make  only  a  recommended  decision 
in  the  case,  rather  than  an  initial 
decision.  Decisions  as  to  the 
conclusions  of  law  and  appropriate 
sanctions  or  disposition  are  reserved  to 
the  Commission. 

(47  U.S.C.  309;  47  U.S.C  312.) 

Federal  Communicatioiu  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-12281  Fikd  S-9-97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
^CORPORATION 

Untform  QuideNne  on  internal  Control 
tor  Foreign  Exchange  ActhfHiea  in 
Pnnmieiirlal  Benkn:  Reedaekm  of 
Umtorm  QuMellne 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Rescission  of  Adoption  of 
Uniform  Guideline. 

SUMMARY:  As  part  of  die  FDICs 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act),  the  FDIC  is  rescinding  its 
adoption  of  the  Uniform  Guideline  on 
Inteimal  Control  for  Foreign  Exchange 
Activities  in  Commercial  Banks 
(Uniform  Guideline).  The  Uniform 
Guideline  was  originally  adopted  by  the 
FIHC's  Board  of  Directors  in  June  13, 
1980,  in  conjunction  with  the  issuance 
of  the  Uniform  Guideline  by  the 
member  agencies  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  The  FDIC  is  rescinding 
the  Uniform  Guideline  because  it  is 
outmoded  and  duplicative.  In  addition, 
this  FDIC  Board  action  supports  the 
FFIEC's  recent  withdrawal  of  the 
Uniform  Guideline  on  February  27. 
1997. 

EFFECTIVE  DATE:  This  Uniform  Guideline 
is  rescinded  May  12, 1997. 
FOR  FURTHER  WTOnMATION  CONTACT: 
Christie  A.  Sciacca,  Assistant  Director, 
(202/898-3671),  Joseph  Duffy,  Senior 
Banking  Analyst.  (212/704-1323), 
Division  of  Sufiervision;  Michael  B. 
Phillips,  Counsel,  (202/898-3581).  Legal 
Division,  FDIC,  SSO  17th  Street.  N.W., 
Washington.  D.C  20429. 
SUPPLEMENTARY  MFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  die  CDRI  Act  (12  U.S.C 
4803(a))  requires  the  FDIC.  the  Office  of 
the  Comptroller  of  the  Currency,  and  the 
Board  of  Governors  of  the  Fedoal 
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Reserve  System  (Federal  banking 
agencies),  in  addition  to  the  Office  of 
Thrift  Supervision,  to  each  streamline 
and  modify  its  regulations  and  written 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
each  of  the  Federal  banking  agencies  to 
remove  inconsistencies  and  outmoded 
and  duplicative  requirements  from  its 
regiilations  and  written  policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  Uniform  Guideline 
is  outmoded  and  duplicative,  and  that 
the  FDIC's  written  policies  can  be 
streamlined  by  its  elimination.    

Through  an  issuance  from  the  FFIEC 
dated  February  27, 1997,  the  Federal 
banking  agencies  stated  their 
withdrawal  of  the  joint  FFIEC  guideline 
entitled  "Interagency  Policy  Statement 
Regarding  Uniform  Guidelines  on 
Internal  Control  for  Foreign  Exchange  in 
Commercial  Banks,"  dated  May  22, 
1980.  (See  62  FR  9767  (March  4, 1997.) 
This  document  is  identical  to  the 
Uniform  Guideline  which  the  FDIC 
Board  adopted  on  )une  13, 1980. 

The  FFTEC  developed  the  Uniform 
Guideline  to  provide  general 
supervisory  guidance  to  insured 
depository  institutions  with  respect  to 
(i)  policy  documentation,  (ii)  internal 
accounting  controls,  and  (iii)  audit 
dociunentation.  In  addition,  the 
Uniform  Guideline  sets  forth  minimum 
standards  concerning  the  internal 
control  for  foreign  exchange  activities  in 
commercial  banks.  Each  of  the  Federal 
banking  agencies  adopted  the  Uniform 
Guideline,  with  the  FDIC  Board's 
adoption  taking  place  on  June  13, 1980. 
[See  45  FR  42376  (June  24, 1980).) 

The  Uniform  Guidaline  has  become 
outdated  in  view  of  trading  activities 
according  to  specific  product  lines, 
various  changes  in  the  capital  markets, 
and  bank  foreign  exchange  activities 
that  have  taken  place  subsequent  to 
1980,  incltidlng:  the  scope  and  depth  of 
foreign  exchange  trading  activities  in 
banks,  new  product  developments, 
significant  improvements  in  automated 
trading  systems,  and  the  management  of 
foreign  exchange  trading  activities 
according  to  specffic  product  lines. 
Subsequent  to  1980,  ^e  respective 
Federal  banking  agencies  have  issued 
policy  letters  and  circulars  to  bank 
examiners  concerning  the  risk 
management  of  capital  market  activities, 
including  foreign  exchange  activities,  in 
addition  to  furrier  enhancements  to 
their  respective  examination 
procedures.  The  FDIC  has  incorporated 
guidance  on  internal  controls  for  foreign 
exchange  activities  into  its  Capital 
Markets  Examination  Handbook. 


Section  303(a)  of  the  CDRI  Act  also 
requires  the  Federal  banking  agencies  to 
work  jointly  tovrards  uniformity  of 
guidelines  implementing  common 
supervisory  policies.  FFIEC  through  the 
federal  banking  agencies  has  determined 
that  the  Uniform  Guideline  is  no  longer 
necessary  for  the  aforementioned 
reasons,  and  the  other  Federal  banking 
agencies  will  also  take  action  to  rescind 
their  adoption  of  the  Uniform 
Guideline. 

For  the  above  reasons,  the  FDIC 
Board's  adoption  of  the  Uniform 
Guideline  is  rescinded. 

By  order  ofthe  Board  of  Directon. 

Dated  at  Washington,  D.C.  this  29th  day  of 
April,  1997. 

Federal  Deposit  Insurance  Corporation. 
Rabat  E.  FeUman. 
Deputy  Executive  Secretary. 
[ra  Doc.  97-12285  Filed  5-9-97;  8:45  am) 
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FEDERAL  DEPOSTTINSURANCE 
CORPORATKNI 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:29  a.m.  on  Tuesday,  May  6, 1997, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Cunency),  and  Chairman  Ricki  Heifer, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(2)  of  the 
"Government  in  the  Smishine  Act"  (5 
U.S.C.  552b  (c)(2)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington. 
D.C 

Dated:  May  7, 1997. 


Federal  Deposit  Insurance  Corporation. 

Valerie  |.  Best. 

Assistant  Executive  Secretary. 

(FR  Doc.  97-12434  Filed  5-7-97;  4:02  pm] 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Agency  hnformation  Collection 
Activities:  Proposed  Collection; 
.  Conunent  Request 

ACTION:  Notice  and  request  for 
comments. 


:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  a  collection  of 
information.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  the  information 
collection  outlined  in  44  CFR  part  71,  as 
it  pertains  to  application  for  National 
Flood  Insurance  Program  (NFIP) 
insurance  for  buildings  located  in 
Coastal  Barrier  Resource  System  (CBRS) 
communities. 

SUPPLEMENTARY  MFORMATKM:  The 
Coastal  Barrier  Resources  Act  (CBRA 
Pub.  L.  97-3480)  and  the  Coastal  Barrier 
Improvement  Act  (CBRA  Pub.L.  101-      . 
591)  are  federal  laws  that  were  enacted 
on  October  1, 1982,  and  November  16, 
1990,  respectively.  The  legislation  was 
implemented  as  part  of  a  Department  of 
the  Interior  (DOI)  initiative  to  preserve 
the  ecological  integrity  of  areas  DOI 
designates  as  coastal  barriers  and 
otherwise  protected  areas.  The  laws 
provide  this  protection  by  prohibiting 
all  fedefal  expenditures  or  financial 
assistance  including  flood  insurance  for 
residential  or  commercial  development 
in  areas  identified  vrithin  the  system. 
When  an  application  for  flood  insurance 
is  submitted  foriiuildings  located  in 
CBRS  communities,  documentation 
must  be  submitted  as  evidence  of 
eligibility. 

Collection  of  InfiDrmation 

Title:  Implementation  of  Coastal 
Barrier  Resources  Act 

Type  of  Infonaation  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0120. 

Fonn  Number:  None. 

Abstract:  When  an  application  for 
flood  insurance  is  sulnnitted  for 
buildings  located  in  CBRS  communities, 
one  of  £e  following  tjrpes  of 


documentation  must  be  submitted  as 
evidence  of  eligibility: 

•  Certification  from  a  community 
official  stating  the  building  is  not 
located  in  a  designated  CBRS  area. 

•  A  legally  vaud  building  permit  or 
certification  from  a  community  official 
stating  that  the  building's  start  of 


construction  date  preceded  the  date  that 
the  community  was  identified  in  the 
system. 

•  Certification  from  the  governmental 
body  overseeing  the  area  indicating  that 
the  building  is  used  in  a  manner 
consistent  with  the  purpose  for  which 
the  area  is  protected. 


Affected  Public.  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State.  Local  or 
Tribal  GovemmenL 

Estimated  Total  Annual  Burden 
Hours.  75. 


No.  of 

respondents 

(A) 

Frequency  of 

"ST 

*"Tcr°~ 

Annualbufden 

Hours 

(AxBkC) 

50 

once  per  respondent 

1.5 

75 

Estimated  Total  Cost  to  Respondents. 
$500  (50  respondents  x  $10  per 
respondent).  The  cost  to  the  respondent, 
i.e.,  applicant  for  flood  insurance,  is  the 
cost,  if  any,  to  obtain  the  required 
documentation  from  local  officials.  Fees 
charged,  if  any,  to  the  applicants,  are 
nominal,  i.e.,  the  cost  of  photocopying 
the  public  record.  Information  of  this 
type  is  fiequentiy  provided  upon 
request  free  of  charge  by  the  community 
as  a  public  service.  The  average  cost  to 
the  respondent  is  estimated  to  be  $10, 
the  cost  to  make  phone  calls,  mail  a 
written  request,  or  make  a  trip  td  a  local 
office  to  obtain  the  document,  and 
includes  any  copying  fees  which  may  be 
charged  by  the  local  office. 

Estimated  Total  Cost  to  the 
Government.  $199.50  (50  responses  x 
$3.99  per  response),  llie  dollar  cost  to 
the  Federal  Government  to  process, 
analyze  and  Tnaint<»in  the  iiifonnation 
which  is  submitted  by  the  applicant  for 
National  Flood  Instirance  Pribram 
insurance  along  with  the  application  is 
minimal.  The  infonnation  required 
imder  this  information  collection  is 
processed  in  conjunction  with  the 
application  for  NFIP  insurance.  The 
government  pays  the  NFIP  servicing 
contractor  an  aniiual  figure  of  $19.93 
per  new  policy.  The  dollar  cost  to  the 
government  to  process  the 
docimientation  required  by  this 
information  collection  is  estimated  to  be 
$3.99,  arrived  at  by  allocating  20%  of 
the  amount  paid  to  the  NFIP  servicing 
agent  to  process  a  new  application. 
COKilC>fTa;  Written  comments  are 
solicited  to  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  infonnation  shall 
have  practical  utility;  (b)  evaluate  the 
acctiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  evaluate  the  accuracy  of  the 
estimated  costs  to  respondents  to 
provide  the  information  to  the  agency; 

(d)  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (e)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  July  11. 1997. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Mpriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  648-3524. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Contact  Donald  R.  Beaton,  Jr.,  Chief 
Underwriter,  Federal  Insurance 
Administration  at  (202)  646-3442  for 
additional  infonnation.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dtfed:  April  30, 1997.  -^ 

Reginald  TnMillo. 
Director.  Proffxun  Services  Division, 
Operations  Support  Directorate. 
(FR  Doc  97-12373  Filed  5-9-97;  8:45  am) 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Agency  IntomwHon  CoHscHon 
ActtvWes;  Submission  for  Emstgsncy 
Rsvleer  end  Cissrsncs  by  OMB; 
CooMisnt  Rs(|usst 

ACTKM:  Notice  and  leqiuest  for 
comments. 

SUMMARY:  The  Federal  &nergency 
Management  Agency  (FEMA)  has 
submitted  the  following  request  for 
emergency  processing  of  a  collection  of 
information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  undar  the 


Paperwori^  Reduction  Act  of  1995  (44 
U.S.Q  Chapter  35).  OMB  apimival  has 
been  requested  by  May  2, 1997.  FEMA 
is  seeking  emergency  clearance  to  obtain 
data  that  will  be  tised  in  the  preparation 
of  a  report  to  the  President  and  Congress 
by  October  1, 1997,  on  the  status  of 
States'  capabilities  to  respond  to 
disaster,  including  a  baseline  summary 
of  the  Nation's  emergency  management 
capabilities. 

Collection  of  Infonnatiiui 

Title:  Capability  Assessment  TooL 

Type  of  Review:  New. 

Aoetract:  FEMA  has  developed  a 
comprehensive  emergency  management 
capability  assessment  process  to  obtain 
baseline  data  of  the  Nation's  emergency 
management  system.  States  will  use  tho 
Capability  Assessment  Tool  data 
coUection  instrument  to  assess  and 
develop  their  emergency  management 
capabilities.  The  fiscal  year  1997  data 
collection  is  the  first  assessment  and 
Mrill  establish  the  baseline  of 
capabilities.  The  States  will  use  the 
baseline  data  to  negotiate  with  FEMA 
R^ons  Performance  Partnotship 
Agreement  (PPA)  and  annual 
Cooperative  Agreement  (CA) 
submissions  to  FEMA.  llie  initial 
assessment  is  the  beginning  of  a  cyclical 
process  in  which  similar  assessments 
would  occur  every  2  years  in  step  with 
the  PPA/CA  cycle,  identifying  capability 
improvements  over  time.  The  initial 
assessments  should  be  completed  by 
Septembw  1. 1997.  The  date  will  enable 
F^A  to:  assess  Stetes'  emergency 
management  performance  and 
readiness;  strategically  manage  and 
coordinate  emergency  resources  at  all 
governmental  levels;  assure  that  Federal 
funding  to  Stete  and  local  governments 
under  the  PPA/CA  is  properly  managed 
and  targeted  to  those  areas  that  need 
improvement;  and,  analyze  program 
performance  as  part  of  the  PPA/CA  to 
satisfy  the  Government  Perfoimanoe  and 
Resulto  Act  of  1993. 

Affected  Public:  State,  local  or  tribal 
govemmenL 
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Estimated  Total  Annual  Burden 
Hours;  4,480. 

Number  of  Responses:  56. 

Estimated  Hours  Per  Response:  80 
hours. 

Frequency:  Biennial. 

Estimatea  Annual  Cost  to 
Respondents:  The  estimated  average 
tingle  state  cost  is  $1,640.  The  total 
estimated  annual  cost  for  56  States  and 
territories  is  S91.840. 
COMMBfTS:  Written  comments  are 
solicited  to  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (h)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  on  the  collection 
of  information  will  be  accepted  by 
FEMA  through  August  31, 1997. 
AOORESSCS:  Direct  commenta  on  the 
collection  of  information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 
ATTN:  Ms.  Victoria  Baecher-Wassmer. 
Desk  Officer  for  the  Federal  Emergency 
Management  Agency,  Washington,  DC 
20503.  Telephone  number  (202)  395- 
5871. 

FOR  FURTMER  MPORMATION  CONTACT:  For 
copies  of  the  proposed  collection  of 
information,  contact  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 

Dated:  April  28. 1997. 
lagiuldTraiUlo. 
director.  Program  Servioas  Dhntkm, 
Operations  Support  Directorate. 
(FR  Doc.  97-12374  Filad  5-9-97;  8:45  am) 
I  COM  tna-tt-« 


FEDERAL  EMERQENCY 
MAMAQEMENT  AQBtCY 

Open  Mealing,  Tachnicai  Mapping 
UrtMlanin  CouncM 


I  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 


In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  1,  the 
Federal  Emergency  Management  Agency 
gives  notice  that  the  following  meeting 
will  be  held: 

NAME:  Technical  Mapping  Advisory 
Council. 

DATES  OF  MEET»«Q:  May  21  and  22, 1997. 
PLACES:  The  meeting  will  be  held  at  the 
Pittsburgh  Hilton  and  Towers,  Gateway 
Center,  Pittsburgh,  PA. 
TWES:  2  p.m.  to  5  p.m.  on  Wednesday 
and  8:30  a.m.  to  4  p.m.  Thursday. 
PROPOSED  AGENDA:  Council  members 
will  provide  progress  reports  on 
sub^oup  assignments  and  action  items 
from  the  last  meeting. 
STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  MFORiUTION  CONTACT: 
Michael  K.  Buckley,  PE,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  room  421.  Washington,  DC 
20472;  telephone  (202)  646-2756  or  by 
fax  as  noted  above. 

Dated:  May  6. 1997. 
OaigS.  Wi^iB. 

Deputy  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  97-12380  Filed  5-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Changa  In  Bank  Control  Nottcaa; 
AcquWUona  of  Sharaa  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
sat  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  aliso  be  available 
for  ins{>ection  at  the  offices  of  the  Board 
of  Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  23, 1997. 

A.  Federal  Eeeenrw  Bank  of  Oevelaiid 
Qeffiey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Elmo  Greer.  East  Bemstadt. 
Kentucky:  to  ratafia  14.10  percent  of  the 


voting  shares  of  Cumberland  Valley 
Financial  Company,  London,  Kentucky, 
and  thereby  indirectly  retain 
Cumberland  Valley  National  Bank  and 
Trust  Company,  London,  Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Ronald  J.  Lashute,  Opelousas, 
Louisiana;  to  acquire  an  additional 
13.33  percent,  for  a  total  of  13.69 
percent,  of  the  voting  shares  of 
American  Bancorp,  Inc.,  Opelousas, 
Louisiana,  and  thereby  indirectiy 
acquire  American  Bank  &  Trust 
Company.  Opelousas.  Louisiana. 

C  Federal  Reaerve  Bank  of  St  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Lociist  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  William  Howerton  Young, 
Fredonia,  Kentucky;  to  acquire  an 
additional  5.4  percent,  for  a  total  of  20.4 
percent,  of  the  voting  shares  of  Fredonia 
Valley  Bancorp.  Inc..  Fredonia, 
Kentucky,  and  thereby  indirectly 
acquire  Fredonia  Valley  Bank,  Fredonia, 
Kentucky. 

Board  of  Govemors  of  the  Federal  Rstenre 
System.  K4ay  5, 1997. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-12276  Filed  5-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Ctianga  In  Bank  Control  Notioaa; 
Aoquialtiona  of  Sharaa  of  Banka  or 
Bank  Holding  Companiaa 

The  notificanta  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  vvriting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Commenta  must  be  received 
not  later  than  May  27, 1997. 

A.  Federal  RueeiTw  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303-2713: 


1.  Charlie  Deer,  Monroeville, 
Alabama;  to  acquire  an  additional  14.77 
percent,  for  a  total  of  24.75  percent,  of 
the  voting  shares  of  First  Citizens 
Bancorp,  Inc.,  Monroeville,  Alabama, 
and  thereby  indirectiy  acquire  First 
Citizens  Bank  of  Monroe  County, 
Monroeville,  Alabma. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  May  6, 1997. 
JennifiBr  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  97-12317  Filed  5-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Aoquialtiona  by,  and 
Mergers  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asseta  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  vtrill  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  commenta 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  June  2. 1997. 

A.  Federal  Keaenre  Bank  of 
Ridunond  (A.  Linwood  Gill,  m 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  Community  Bankshares 
Incorporated,  Petersburg.  Virginia;  to 
acquire  100  {wrcent  of  the  voting  shares 
of  County  Bank  of  Chesterfield, 
Midlothian.  Virginia. 


B.  Federal  Reaerve  Bank  of  St  Lonis 

(Randall  C  Sunmer.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Trustcorp  Financial,  Inc.,  St.  Louis, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Missouri  State  Bank 
and  Trust  Company,  St.  Louis,  Missouri. 

C  Federal  Reserve  Bank  of  Kansas 
Gty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  The  Farmers  State  Bank  of  Fort 
Morgan,  ESOP,  Fort  Morgan,  Colorado; 
to  acquire  an  additional  7.91  percent, 
for  a  total  of  33.09  percent,  of  the  voting 
shares  of  FSB  Bancorporation,  Inc..  Fort 
Morgan,  Colorado,  and  thereby 
indirectiy  acquire  Farmers  State  Bank, 
Fort  Morgan,  Colorado. 

2.  Lauritzen  Corporation,  Omaha, 
Nebraska;  to  acquire  3.68  percent,  for  a 
total  of  24.9  percent,  of  the  voting  shares 
of  First  National  of  Nebraska.  Inc., 
Omaha,  Nebraska,  and  thereby 
indirectiy  acquire  First  National  Bank  of 
Kansas,  Overland  Park,  Kansas;  First 
National  Bank  and  Trust  Company, 
Columbus,  Nebraska;  Fremont  National 
Bank,  Fremont,  Nebraska;  Platte  Valley 
State  Bank,  Kearney,  Nebraska;  First 
National  Bank,  North  Platte,  Nebraska; 
and  First  National  Bank  of  Omaha, 
Omaha,  Nebraska. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  May  5. 1997. 
Jennifcr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-12274  Filed  5-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  to  Engaga  In 
Parmisslbia  Nonbanking  Aetivltias  or 
to  Acquire  Companiaa  that  ara 
Engaged  In  ParmlaalMa  Nonbanking 
Activltiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  asseta  of  a  company  that  engages 
either  diiecUy  or  thnnigh  a  subsidiaiy  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  hanking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 


Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
writh  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  commenta 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemors 
not  later  than  May  23, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betay  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  Yori^. 
New  York  10045-0001: 

1 .  Commerzbank  Aktiengesellschaft, 
Frankfurt  Main,  Germany;  to  acquire 
Commerz  Futures  Corporation,  Chicago. 
Illinois,  and  thereby  engage  in  financial 
and  investment  advisory  activities, 
pursuant  to  §  225.28(b)(6)  of  the  Board's 
Regiilation  Y.  The  proposed  activities 
will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  (tf  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Republic  Bancshares.  Inc.,  St 
Petersburg,  Florida;  to  acquire  F.F.O. 
Financial  Group,  Inc.,  St  Cloud. 
Florida,  and  thereby  indirectiy  acquire 
First  Federal  Savings  and  Loan 
Association  of  Osceola  County,  ' 
Kissimmee,  Florida,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of  tiie 
Board's  Regulation  Y.  The  proposed 
activities  will  be  conducted  throughout 
the  State  of  Florida. 

Board  of  Governors  of  tho  Federal  Rasarve 
System,  May  5, 1997. 
Jennifer  J.  Johasom, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-12275  FUed  S-9-97;  8:45  am) 
aaxaiQ  CODE  atiMi-F 


FEDERAL  RESBtVE  SYSTEM 

Nollca  of  Proposals  to  Engags  In 

AcHvMaa  or 


to  Acquire  Companiaa 
Engaged  In 
Activltiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  R^^tion 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  asseta  of  a  company  that  engages 
either  diiectiy  or  through  a  subsidiary  or 
other  comjMny,  in  a  nonbanking  activity 
that  is  listed  in  $  225.28  of  R^ulation    ' 
Y  (12  CFR  225.28)  or  tiiat  the  Board  has 
determined  by  Order  to  be  closely 
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related  to  banking  and  pennissible  for 
bank  bolding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act; 

Unless  otherwise  noted,  comments 
r^arding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  27, 1997. 

A.  Federal  Keeenre  Bank  of 
Minne^mlis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1 .  TCr  Financial  Corporation; 
Minneapolis,  Minnesota;  to  acquire 
Winthrop  Resoim»s  Corporation, 
Minnetonka,  Minnesota,  and  thereby 
engage  in  leasing  personal  property, 
pursuant  to  $  225.28(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reaerve 
System,  May  6, 1997. 

Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-12316  Filed  5-9-97;  8:45  am] 
ooocttia«i-F 


GENERAL  SERVICES 
ADMMSTRATION 

PUDnc  newing  niMuiic  neMNiicee 


The  General  Services  Administration 
would  like  to  invite  public  participation 
and  solicit  development  alternatives 
and/or  mitigation  measures  for  the 
proposed  development  of  the  American 
Red  Cross  Chapter  House  site,  2025  E 
Street.  NW,  Washington,  DC.  Please 
submit  suggestions  to  Ms.  Andrea 
Mones  by  May  16, 1997  at  GSA/NCR/ 
WPT;  7th  and  D  Streets,  SW; 
Washington,  DC  20407. 

You  are  invited  to  participate  in  a 
public  meeting  Thursday  evening,  June 
5, 1997  at  7  p.m.  at  2025  E  Street,  NW, 
main  auditorium,  2nd  floor,  to  review 
any  alternatives/mitigation  measures 
which  are  suggested  by  a  mail-in  date  of 
May  16, 1997. 

Dated:  May  7. 1997. 
Ardnr  M.  Taiowaki, 
Director,  Portfolio  Management  Division, 
WPT. 
(FR  Doc  97-12381  Filed  5-»-97:  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

Changes  in  Notice  of  Intent  To  Prepare 
an  Environmental  Impact  Statement  for 
the  Exterior  Security  of  Federally 
Occupied  Buildings  in  the  Washington 
Metropolitan  Area 

In  the  Federal  Register  on  March  6, 
1997,  the  General  Services 
Administration  (GSA)  announced  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
potential  environmental  impacts  of 
perimeter  security  near  selected 
federally-occupicKi  buildings  in  the 
Washington  Metropolitan  Area.  Our  - 
goal  is  to  enhance  perimeter  security  in 
such  a  manner  as  to  assist  in  the 
revitalization  of  the  Nation's  Capital. 
Locations  selected  for  study  have  a  high 
concentration  of  federal  agencies,  such 
as  some  areas  within  the  District  of 
Columbia;  Prince  Georges  Coimty,  MD; 
Montgomery  County,  MD;  Arlington 
County,  VA  and  Fairfax  County,  VA. 

The  public  scoping  meetings  are  now 
scheduled  for  May  21, 1997  beginning  at 
7:30  p.m.  and  May  22, 1997  beginning 
at  9:00  a.m.  at  the  Auditorium  of  the 
General  Services  Administration 
Regional  Office  Building  located  at  7th 
ft  D  Streets,  SW,  Washington,  D.C. 
20407  (enter  on  the  D  Street  Entrance). 
During  the  scoping  process  GSA  will 
identify  any  additional  alternatives  that 
need  to  be  addressed  in  the  EIS. 

At  the  scoping  meetings  there  will  be 
a  brief  presentation  and  then  a  public 
comment  period.  GSA  representatives 
will  be  available  at  this  meeting  to 
receive  comments  from  the  public 
regarding  issues  of  concern.  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  groups  and 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  diuing  the 
preparation  of  the  EIS.  All  interested 
parties  are  invited  to  attend  these 
meetings  or  submit  comments  in  writing 
as  described  below. 

When  registering,  each  attendee  will 
be  requested  to  indicate  if  oral 
comments  will  be  delivered  at  the 
meeting.  In  the  interest  of  time,  each 
speaker  will  be  asked  to  limit  oral 
comments  to  five  (5)  minutes.  Longer 
comments  should  be  summarized  at  the 
public  meeting  and  mailed  to  the 
address  listed  below.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
that  the  commentor  believes  the  EIS 
should  address.  All  written  statements 
and/or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 
June  5. 1997  to  Ms.  Christine  Kelly, 


General  Services  Adiminstration, 
(WPCAA),  Property  Development 
Division,  Room  2634,  7th  &  D  Streets 
SW,  Washington,  D.C.  20407,  telephone 
(202)  708-4900,  ext.  256,  or  E-mail 
christine.keUy@gsa.gov. 

Dated:  May  6. 1997. 
William  R.  Lawion. 

Assistant  Regional  Administrator,  PuUic 
Buildings  Service. 
|FR  Doc.  97-12385  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vitai  and  Health 
Statistics:  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  SUtistica  (NCVHS),  Executive 
Committee. 

Times  and  Dates:  9:00  a.m.-5:30  p.m.,  June 
3. 1997;  9:00  a.m.-5:30  p.m.,  June  4, 1997. 

Place:  Federal  Building.  450  Golden  Gate 
Avenue,  San  Franciaco,  CA. 

Status:  Open. 

Purpose:  Under  the  Administrative 
Simplification  provisions  of  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996  (HIPAA),  the  Secretary  of  Health  and 
Oilman  Services  is  required  to  adopt 
standards  for  specified  administrative  health 
care  transactions  to  enable  information  to  be 
exchanged  electronically.  The  law  requires 
that,  within  24  months  of  adoption,  all  health 
plans,  health  care  clearinghouses  and  health 
care  providers  who  choose  to  conduct  these 
transactions  electronically  must  comply  with 
these  standards.  Further,  the  law  requires 
DHHS  to  submit  a  report  to  Congresa 
containing  detailed  recommendations  on 
standards  with  respect  to  the  privacy  of 
individually  identifiable  health  infiormation. 
In  preparing  these  reports  and 
recommendations,  the  Secretary  is  required 
to  consult  with  the  NCVHS,  the  statutory 
pubUc  advisory  body  to  HHS  on  health  data, 
privacy  and  haalth  information  policy.  The 
Committee  is  planning  to  submit 
recommendations  to  the  Secretary  during 
1997. 

To  assist  in  formulating  its 
reconunendations,  the  NCVHS  has  convened 
a  number  of  public  meetings  relating  to 
health  data  standards  and  health  information 
privacy  and  confidentiahty.  These  meetings 
were  held  in  the  Washington,  D.C  area  and 
involved  a  broad  range  of  representatives 
from  the  health  sector,  including  providers, 
plans,  insurers,  electronic  clearinghouses, 
third  party  administrators,  health  researches, 
representatives  firom  public  health  agencies, 
social  wral&ie  agencies,  law  enforcement 
agencies,  public  and  private  organizations 
with  bealUi  system  oversight  responsibilities, 
and  privacy  and  patient  interest  groups. 


To  provide  an  additional  oppcatunity  for 
public  input  and  to  solicit  additional  views 
and  advice  on  implmnentation  of  the 
administrative  simplification  provisions  of 
Public  Law  104-191,  the  Executive 
Subcommittee  of  the  NCVHS,  with  support 
from  the  California  Office  of  Statewide 
Health  Planning  and  Development,  is 
sponsoring  a  public  meeting  on  June  3-4. 
1997  in  Sui  francisco.  The  meeting  is  open 
to  the  public  and  will  take  place  frmn  9:00 
to  5:30  p.m.  at  the  Federal  Building,  450 
Golden  Gate  Avenue. 

For  the  meeting,  the  Committee  is  inviting 
specific  organizations  representing  consumer 
groups,  plans,  providers,  insurers, 
reseuchers  and  the  public  health 
community,  as  well  as  other  interested 
parties  to  describe  their  perspectivea  and 
offor  advice  on  the  implementatiim  of  the 
law.  Presenters  are  being  asked  to  respond  to 
the  questions  outlined  below  in  writing,  to 
make  a  brief  oral  presentation,  and  to 
respond  to  additional  questions  from  the 
Committee. 

Questions  To  Be  Addressed 

1.  What  does  your  organization  expect  to 
be  the  impact  of  the  administrative 
simplification  requirements  in  the  Health 
Insiuanqa  Portabuity  and  Accoimtabili^  Act 
of  1996  (HIPAA)?  These  standards  mdude: 
Administrative  transactions,  coding  sets  and 
medical  classifications,  privacy, 
confidentiality,  security  and  unique  personal 
healA  identification  numbers  for  providers, 
plans,  employers,  and  individuals  for  use  in 
the  health  care  system.  Please  describe  how 
each  of  these  issues  could  affect  the  members 
of  your  oiganization  or  the  persons  you 
reprosmt. 

2.  Are  any  of  these  standards  currently 
priority  aieos  for  your  organization  or 
members  of  your  organization?  How  are  jrou 
addressing  or  planning  to  address  these 
standards? 

3.  Do  membos  of  jrour  organization  have 
any  concerns  about  the  tjrpe  of  transactions 
specified  under  HIPAA?  Fcr'  producers  of  the 
data,  how  available  is  the  information  that 
you  need  to  report  in  the  transactions?  For 
(Mgoaizations  and  individuals  ibat  use  these 
di^  is  the  information  useful  far  bill 
peymont,  """*B'"g  the  core  {Hooess.  and 
health  policy  analysis  and  assessments?  Do 
you  have  comments  regarding  the  quality  of 
these  dita? 

4.  How  can  admimstretive  simplification 
best  be  adiieved  wbHa  halanning  rHnical  and 
payment  needs  with  maintaining  privacy 
protection  for  individuals? 

5.  Recognizing  the  intent  of  the 
administrative  simfrfification  provisions  of 
P.L  104-191.  what  co^ng  approach  would 
best  meet  your  needs?  Please  suggest  how 
administrative  simplification  coold  be 
adiieved  while  reducing  administrative 
burden  and  obtaining  clinically  useful 
information. 

6.  What  medical  and  clinical  codes  and 
classifications  do  you  use  in  administrative 
transactions  now?  What  do  you  perceive  as 
the  main  strengths  and  weaknesses  of  the 
currant  methods  for  coding  and  classification 
of  encounter  and  enrollment  data? 

7.  What  medical  procedtire  classification 
system  would  you  recommend  as  the  initial 


standard  fior  outpatient  transactions?  Is  it 
practical  to  move  to  a  single  procedure 
dasaification  on  the  schedule  required  for 
the  implementation  of  administrative 
standards?  Should  the  standards  continue  the 
current  practice  of  requiring  diffarent 
procedure  coding  sjrstems  for  the  ambulatoiy 
and  inpatient  sectors? 

8.  Before  the  passage  of  HIPAA.  the 
National  Center  for  Ifaalth  Statistics  initialed 
the  developmmt  of  a  clinical  modification  of 
the  Intematfonal  Classification  of  Diseases, 
Tenth  Edition  (ICD-10-CM)  to  replace  ICD- 
9-CM.  In  addition,  the  Health  Care  Financing 
Administration  imdertook  the  development 
of  a  new  procedure  coding  system  for 
inpatimt  services,  entitied  ICD-10-PCS 
(Procedure  Classification  System).  A  plan 
exists  to  implement  these  systems 
simultaneously  in  the  year  2000.  On  the  pre- 
HIPAA  schedule,  they  wrill  be  rekaaed  to  the 
field  for  evaluation  and  testing  by  1998. 
Should  ICD  be  used  fat  administrative 
transactions?  If  so,  which  version  do  yon 
advocate  and  why? 

9.  Do  you  have  any  advice  or 
recommnidations  for  NCVHS  ta  dw  U.S. 
Department  of  Health  and  Human  Services 
related  to  the  implementation  of  the 
standards  and  privacy  provisions  of  the 
HIPAA?  Do  you  have  any  concerns? 

Contact  Penan  for  More  Information: 
Substantive  program  information  as  . 
wall  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  James  Scanlon,  NCVHS 
Executive  Staff  Director,  Office  of  the 
Assistant  Seoetaiy  for  Planning  and 
Evaliution,  DHHS,  Room  440-D, 
Humpbray  Building,  200  Independence 
Avenue  S.W..  Washingtcm,  D.C  20201, 
telephcMie  (202)  690-7100.  or  Maijorie 
S.  Gieenberg,  Actmg  Executive 
Secretary,  NCVHS.  NCHS,  CDC.  Room 
1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville.  Maryland 
20782,  telephone  (301)  436-7050. 
Information  also  is  available  on  the 
NCVHS  home  page  of  the  HHS  writsita: 
http://aspe.os.dhhs.gov/ncvhs. 

Dated:  May  5, 1997. 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Seatiaryfor  Plarming  and 
Bvaloation.  > 

(FR  Doc  97-12270  Filed  S-9-97;  8:45  am] 
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DEPARTMBUT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  OfganbEaHon,  FuftcUona 
and  Dsisgalfoni  of  Arthortly;  Program 
Support  Canlar 

Part  P.  (Program  Supptut  Cento)  of 
the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (60  FR  51480.  October 
2, 1905  as  amended  moat  recently  at  62 


FR  5010.  February  3. 1997)  is  amended 
to  reflect  changes  in  Chapter  PF  within 
Part  P,  Program  Support  Center, 
Department  of  HealUi  and  Human 
Services  (HHS).  The  Information 
Technology  Scovice  (ITS)  is  realigning 
its  functions  and  developing  sldUa  in 
new  information  technology  service 
areas,  primarily  in  the  Intemet/Intnanet 
area,  llus  organizational  change  will 
maximize  ITS'  ability  to  properlyfocus 
on  this  new  technology  area. 

Program  Support  CeeAer 

Under  Part  P.  Section  P-20. 
Functions,  change  ihe  following: 

Chapter  PF,  Information  Technology 
Service  (PF)  is  amended  as  follows: 

Under  the  heeding  Division  of  Human 
Resources  Information  Management 
PFG),  delete  the  title  and  functional 
statement  in  its  entirety. 

Establish  the  Division  of  Informatioti 
Systems  and  Technology  (PHi)  and 
enter  the  functional  statement  as 
follows: 

Division  of  Information  Systems  and 
Technology  (PFH)  (1)  Provides  fee-for- 
service  infrnmation  technology  (IT) 
support  to  HHS  OPDIVs  and  other 
Government  agencies.  Services  include 
providing  infinmation  from  the  HHS 
personnel/payroll  system  and  providing 
technological  support  in  utili^ng 
evolving  IT  areas,  such  as  the  Internet 
and  other  new  IT  developments;  (2) 
provides  analysis,  design,  development, 
implementation  and  ongoing  support  of 
infonnation  reporting  in  various  areas, 
such  as  personnel  and  payroll;  and  (3) 
provides  analysis,  design,  developmmt. 
implementation  and  ongoing  support  in 
utilizing  evolving  technology,  such  as 
the  Internet 

Dated:  May  2, 1997. 
LfwrnirnhLMagam, 
Dirsdor.  Program  Support  Canter. 
[FR  Doc.  97-12342  Filed  S-»-97: 8:45  ami 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 


Comers  tar 


Control  and 
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AQancy  Fotma  UndergoInQ  Paperwork 
nadueifcin  Ad  neiiHae> 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwori^  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
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requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pi  eject 

1.  Childhood  Lead  Poisoning 
Prevention  Program  Quarterly  Report 
(0902-0282)— Extension— Lead 
poisoning  is  the  most  common  and 
societal  devastating  environmental 
disease  of  young  children  in  the  United 
States.  Severe  lead  exposure  can  cause 
coma,  convulsions,  and  even  death. 
Lower  levels  of  lead,  which  rarely  cause 
symptoms,  can  result  in  decreased 
intelligence,  developmental  disabilities, 
and  behavioral  disturbances.  State  and 
community  health  agencies  are  the 
principal  delivery  points  for  childhood 
lead  screening  and  related  medical  and 
environmental  management  activities. 
In  FY  1996,  CDC  awarded  40  grants  to 
fund  childhood  lead  poisoning 
prevention  programs.  The  primary 
purpose  of  these  grants  is  for  the 
initiation  or  expansion  of  state-  and 
community-based  childhood  lead 
poisoning  prevention  programs  that  do 
the  following:  (1)  Screen  infants  and 
children  for  elevated  blood  lead  levels, 
(2)  assure  referral  for  treatment  of,  ^pd 
environmental  intervention  for,  infants 
and  children  with  elevated  blood  lead 
levels,  and  (3)  to  provide  education 
about  childhood  lead  poisoning.  The 
purpose  of  the  quarterly  report  is  to 
report  data  collected  by  CDC's  grantees. 
The  report  consists  of  narrative  and  data 
sections.  The  purpose  of  the  narrative 
section  is  to  provide  the  following:  (1) 
Highlight*  of  quarterly  activities,  (2) 
f^iariian  issues  and  activities  that  have 
significant  impact  on  the  program,  (3) 
list  objectives  and  discuss  progress 
towards  meeting  those  objectives.  The 
purpose  of  the  data  section  is  to  provide 
the  following:  (1)  Screening  and  case 
confirmation  activities,  (2) 
environmental  inspection  and  hazard 
remediation  activities,  and  (3)  medical 
case  management  activities.  The  total 
annual  burden  hours  are  320. 
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Respond- 
ents 

Number 

olre- 

spond- 

ents 

Avg.  txir- 
den/re- 
aponse 

On  hrs.) 

No.  ol  re- 
sponses/ 
respond- 
ent 

Gnwteea 

40 

2 

4 

Dated:  May  5. 1997. 
Vntana  G.  JokMiM. 

Acting  AsBodate  Director  for  Policy  PUmning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-12329  Filed  5-9-97;  8:45  am] 
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Hoepital  Infection  Control  Practioee 
Advtoory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Hospital  InCsction  Control  Prsctioes 
Advisoiy  Conunittee  (HICPAC). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  Jime  2, 
1997;  8:30  a.m.-l:30  p.m.,  June  3, 1997. 

Place:  CDC,  Building  16,  Room  1111/ 
11 11  A,  1600  Clifton  Road.  NE,  AtlanU, 
GeeigU  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpoae:  The  Committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary;  the  Assistant  Secretary  for  Health; 
tlie  Director,  CDC;  and  the  Director,  National 
Center  for  Infisctious  Diseases  (NOD), 
regarding  (1)  The  practice  of  hospital 
infiaction  control;  (2)  strategies  for 
surveillance,  prevention,  and  control  of 
nosocomial  infisctions  in  U.S.  hospitals;  and 
(3)  updating  guidelines  and  other  policy 
statements  regarding  prevention  of 
nosocomial  infisctiona. 

Matters  to  be  Discussed:  Agenda  items  will 
include  recommendations  for  healthcare 
workers  infiacted  with  bloodbome  pathogens; 
a  review  of  the  fourth  draft  of  the  Guideline 
for  Infection  Control  in  Hospital  Personnel: 
review  of  the  first  draft  of  the  Guideline  for 
Prevention  of  Surgical  Site  Infections;  and  a 
review  of  CDC  activities  of  interest  to  the 
Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  SffKJRMATION: 
Michele  S.  Pearson,  M.D.,  Medical 
Epidemiologist,  Investigation  and 
Prevention  Branch,  Hospital  Infections 
Program,  NCID,  CDC,  1600  Qifton  Road, 
NE,  M/S  E-69,  Atlanta.  Georgia  30333. 
telephone  404/639-6413. 

Dated:  May  6. 1997. 
Joaeph  E.  Salter. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-12326  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DIssaes  Control  and 
Prevention 

ICD-9-CM  Coordination  and 
Malntenanca  Commttlae  Meettng 

National  Center  for  Health  Statistics 
(NCHS),  of  the  Centers  for  Disease 
Control  and  Prevention  (CIX]), 
announces  the  following  meeting. 

Name:  ICD-O-CM  Coordination  and 
Maintenance  Committee  meeting. 

Time  and  Date:  9  a.m.-5  p.m..  June  5. 
1997. 

Place:  The  Health  Care  Financing 
Administration  Auditorium,  7500 
Security  Boulevard,  Baltimore, 
Maryland. 

Status:  Open  to  the  public.  (In  the 
interest  of  security,  non-government 
employees  must  show  a  photo  I.D.,  and 
sign-in  to  gain  entrance  to  the  building.) 

Purpose:  The  NCHS  Data  Policy  and 
Standards  Staff  will  hold  the  first  of  two 
meetings  of  the  1997  cycle  for  the  ICD- 
9-CM  Coordination  and  Maintenance 
(C&M)  Committee.  The  C&M  meeting  is 
a  public  forum  for  the  presentation  of 
proposed  modifications  to  the 
International  Classification  of  Diseases, 
Ninth-Revision,  Clinical  Modification. 

Matters  to  be  Discussed:  Agenda  items 
will  include: 

ICD-10-CM  overview 
Autonomic  Dysreflexia 
Injury  aftercare 
Neurogenic  Bowel 
Malignant  Hypertension 
Complications  of  peritoneal  dialysis 
Testing  update  on  ICD-10  Procedure 

Coding  System 
Transmural  revascularization 
Minimally  invasive  coronary  artery 

bypass  graft 

Addenda. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  RM  ADDITIONAL 
MFORMATKM:  Amy  L.  Blum,  NCHS. 
CDC.  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  e-mail,  alb80nchlla.em.cdc.gov. 
telephone,  301/436-7050. 

Dated:  May  6, 1997. 
Joaeph  E.  Saitar, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-12327  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[ORO-OM-Ml 

New  and  Pending  Demonstration 
Project  Proposals  SulMnltted  Pursuant 
to  Section  1115(a)  of  the  Sodai 
Security  Act:  March  1907 

AGENCY:  Health  Care  Financing 
Administration  (HCFA). 
ACTKM:  N9tice. 

SUMMARY:  During  the  month  of  March, 
one  new  proposal  for  Medicaid 
demonstration  project  was  si^Hnitted  to 
the  Department  of  Health  and  Human 
Services  under  the  authority  of  section 
1115  of  the  Social  Security  Act  There 
were  no  proposals  approved, 
disapproved,  or  withdrawn  during  that 
time  period. 

(This  notice  can  be  accessed  on  the 
Internet  at  http://www.hc&.gov/ord/ 
sectlll5.htm) 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  prt^iosal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive,  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  SrOHMATION  CONTACT: 
Susan  Anderson  (410)  786-3996. 

SUPPtEMBfTAWY  FORMATION: 


Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994.  we  published  a  notice  in  the 
Federal  Regbter  (59  FR  49249)  that 
specified  (1)  The  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  imder  the 


authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  pid)lic  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditioiis  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

IL  Liatmg  of  New,  Pending,  Afqnroved, 
Dis^pro^ed,  and  IM^thdrawn 
Propoaals  for  the  Mondi  of  March  1997 

A.  Comprehensive  Health  Befoim 
Programs 

1.  New  Proposals 

The  following  comprehensive  health 
reform  proposal  was  received  during  the 
month  of  March. 

Demonstrotion  Title/State:  New  Jersey 
Managed  Charity  Care  Demonstration. 

Description:  The  State  is  proposing  to 
incorporate  aspects  of  maiiaged  care 
into  the  current  charity  care  program  to 
achieve  program  efficiencies,  better 
value,  and  improved  care  and  health 
outcomes  for  charity  care  beneficiaries. 
The  demonstration  would  use  the 
Disproportionate  Share  Hospital  funds 
allocated  to  the  charity  care  component 
and  redirect  these  funds  to  a  new 
managed  charity  care  program. 

Date  Received:  March  24, 1997. 

State  Contact  Laurie  Facciaroesa. 
Division  of  Medical  Assistance  and 
Health  Services.  CN  712.  Trenton.  NJ 
08065.  (609)  586-4518. 

Federal  Project  Officer  Bnice 
Johnson.  Health  Care  Financing 
Administration.  Office  of  Resemch  and 
Demonstration.  Office  of  State  Health 
Reform  Demonstrations.  Mail  Stop  C3- 
18-26.  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850. 

2.  Pending.  Approved.  Disapproved,  or 
Withdrawn  Proposals 

We  did  not  approve  or  disapprove  any 
propoaals  during  the  month  of  March 
nor  were  any  proposals  withdrawn 
during  that  montL  Thoefore.  pending 
proposals  for  the  month  of  January  1997 
published  in  the  Fiaderal  Bagieter  of 
March  31. 1997  (62  FR  15187)  remain 
unchanged. 


B.  CXher  Section  1115  Demonstration 
Proposals 

1.  New,  Pending.  Approved. 
Disapproved,  and  Withdrawn  Proposals 

We  did  not  receive  any  new  proposals 
or  approve  or  disapprove  any  Other 
Section  1115  Demonstration  I*roposals 
during  the  month  of  March  nor  were 
any  proposals  withdrawn  during  that 
month. 

Pending  proposals  for  the  month  of 
January  1997  found  in  the  Federal 
Register  of  March  31, 1997  (62  FR 
15187)  remain  unchanged,  except  for 
the  addition  of  the  Minnesota  Long 
Term  Care  Facility  Waiver  (a  new 
proposal  that  was  received  in  January). 

m.  Requestft  for  Cofries  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistanoe 
Program,  No.  93.779;  Health  Finandng 
ReMarch.  Demonstiatiana,  and  Experimants.) 
Datad:  May  1, 1997 


Actiitg  Director,  Office  t^BemarA  and 
Demonstrations. 

[FR  Doc.  97-12272  Filed  5-9-47;  8:45  am) 
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AOBICY:  Health  Care  Financiiig 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 


This  nodce  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Regiitar  notioas  that  wrere 
published  daring  Octoba,  November,' 
and  December  of  1996  that  relate  to  the 
Medicare  and  Medicaid  programs.  It 
also  identifies  certain  devices  with 
investigational  device  exemption 
numben  approved  by  the  Food  and 
Drug  Administraticm  that  may  be 
potentially  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Fedwid 
Ragislar  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completnoess 
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of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  time  frame. 

FOR  FURTHBt  MFORMATION  CONTACT: 

Bridget  Wilhite.  (410)  786-5248  (For 
Medicare  instruction  information) 

Pat  Prete,  (410)  786-3246  (For  Medicaid 
instruction  information) 

Sharon  Hippler,  (410)  786-4633  (For 
Food  and  Drug  Administration- 
approved  investigational  device 
exemption  information) 

Cathy  Johnson,  (410)  786-5241  (For  all 
other  information) 

SUPPI^MENTARY  MFORMATION: 

L  Program  lamianccs 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
wUch  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
the  Secretary  imder  sections  1102. 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(cMl)  of  the  Act  requires 
that  we  publish  in  the  Federal  I 
at  least  every  3  months  a  list  of  all 
Medicare  mamiHl  instructions, 
interpretive  rules,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  )une  9, 1988  (53  FR  21730). 
Althoi^  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
tlw  3-month  time  frame.  Since  the 
publication  of  our  quarteriy  listing  on 
June  12, 1992  (57  FR  24797),  we 
decided  to  add  Medicaid  issuances  to 
our  quarteriy  listings.  Accordingly,  we 
list  in  this  notice  Medicaid  issuances 


and  Medicaid  substantive  and 
interpretive  regulations  published 
during  October  through  December  1996. 

n.  How  to  Use  dw  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the  time 
frame  to  determine  whether  any  are  of 
particular  interest  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  man'"»l«  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837).  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21, 1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  lists  the 
publication  dates  of  the  most  recent 
quarterly  listii^  of  program  issuances. 

Addendimi  tf  identifies  previous 
Federal  BiigitlBtr  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  HI  of  this  notice  lists,  for 
each  of  our  immimla  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjimction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
diuing  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  tide  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

On  September  19. 1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  at  42  CFR  405.201  et  teq. 
that  certain  devices  with  an 
investigational  device  exemption 
approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  That  final  rule  states 
that  we  will  announce  in  this  quarterly 


notice  all  investigational  device 
exemption  categorizations,  using  the 
investigational  device  exemption 
numbers  the  Pood  and  Drug 
Administration  assigns.  Addendum  V 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 
numbers  that  have  been  approved  or 
revised  during  the  quarter  covered  by 
this  notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  numben  are  assigned  (that  is, 
Category  A  or  Category  B,  and  identified 
by  the  investigational  device  exemption 
number). 

m.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual,  lliose 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 
Government  Printing  Office,  ATTN: 

New  Ordera,  P.O.  Box  371954, 

Pitteburgh,  PA  15250-7954. 

Telephone  (202)  512-1800.  Fax 

number  (202)  512-2250  (for  credit 

card  orden);  or 
National  Technical  Information  Service, 
Department  of  Commerce,  5825  Port 

Royal  Road,  Springfield,  VA  22161. 

Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http//www.hcfiLgov/pubforms/ 
progman.htni. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subsoibe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individiial  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volnme  59, 


Number  1  Qanuary  2. 1904)  forward. 
Free  public  access  is  availsiile  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  Worid 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http':/ 

/www.access.gpo.gov/su docs/,  by 

using  local  Wy^S  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then  log 
in  as  guest  (no  passwoid  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

C.  Rulings 

We  publish  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  fit>m  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  Rulings  in  the 
Federal  Register.  In  addition,  we 
anticipate  that  Rulings,  beginning  with 
those  released  in  1995.  will  soon  be 
available  online,  through  the  HCFA 
Home  Page. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM,  which 
may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  i&  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Tides  XI.  XVm.  and  XIX  of  the  Act 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  prooam  memoranda. 
The  tides  of  me  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1995.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 
basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM).  as  of  March 
1995.  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and.  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  rnoniiiiU  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 


software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  ^vemmeilt  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  piarties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outiets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
.  Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  m, 
along  with  the  HCFA  publication  and 
transmittal  numben.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manuial,  Part  2 — ^Fiscal  Administration 
(HCFA  Pub.  13-2)  transmittal  entiUed 
"Beneficiary  Services,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6-2  and  the  HCFA  transmittal 
number  408. 

V.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specffic  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addendum  in  may  be  addressed  to 
Bridget  Wilhite,  Bureau  of  Program 
Operations,  Issuances  Staff,  Health  Care 
Financing  Administration,  N2-05-03. 
7500  Security  Boulevard,  Baltimore, 
21244-1850,  Telephone  (410)  786-5248. 


Questions  concerning  Medicaid  items 
in  Addendum  m  may  be  addressed  to 
Pat  Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy.  Health  Care  Financing 
Administration.  C4-25-02,  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  Telephone  (410)  786-3246. 

Questions  concerning  Food  and  Dnig 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler.  Bureau 
of  Policy  Development.  Office  of 
Chronic  Care  and  Insurance  Policy. 
Health  Care  Financing  Administration, 
C4-11-04.  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850,  Telephone 
(410) 786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Cathy 
Johnson.  Bureau  of  Policy  Development. 
Office  of  Regulations,  Health  Care 
Financing  Administration,  C5-12-16. 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850.  Telephone  (410)  786-5241. 

(Catalog  of  Federal  Domestic  Aaaistance 
Progrun  No.  93.773,  Medicare — Hospital 
buunnce,  Progrun  No.  93.774,  Medicare — 
Supplementaiy  Medical  Insurance  Program, 
and  Prognm  No.  93.714,  Medical  Assistance 
Program) 

Dated:  April  18, 1997. 
Gary  Kavana^ 

Acting  Director,  Bureau  (^Program 
Operations. 

Addendnm  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

November  15, 1995^60  FR  57435) 
April  8, 1996  (61  FR  15491) 
June  28, 1996  (61  FR  33119) 
December  18, 1996  (61  FR  66676) 
AprU  21. 1997  (62  FR  19328) 

Addendnm  U    Descfi|itioB  of  Maimals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9. 1988,  at  53  FR 
21730  and  supplemented  on  September 
22. 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989.  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  maniiaU  and  memoranda  that 
we  mninhiin  was  published  on  October 
16. 1992.  at  57  FR  47468. 
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Trans. 
No. 


406 


1690 


134 


1562 

1563 
1564 


10 

-Of 

11 
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ADDENDUM  III.— Medicare  and  Medicaid  Manual  Instructions 

[October  Through  December  1996] 


Manual/Subjed/Pubication  No. 


Pwt  2— Rscal  Administrallon  (HCFA  Pub.  13-2) 
(SuperMMKtont  of  Documents  No.  HE  22.8/6-2) 


Beneliciary  Services. 
Provider  Services. 


Intsmtedlsfy  Mwum 

pan  J    inaiim  rrooees 

(HCFA  Pub.  13-3) 

(Superlntendem  of  Documents  No.  HE  22.8W) 


1691 

0 

1692 

0 

1693 

0 

1694 

0 

1695 

0 

Outpatient  Observation  Services. 

Bill  Review  for  Partial  HospitaHzation  Seraices  Provided  m  Community  Mental  Health  Centers. 

Hospital  Outpatient  Partial  Hospitalization  Services. 

Billing  tor  Hospital  Outpatient  Services  Furnished  By  Clinical  Social  Wortters. 

HCPCS  tor  Hospital  Outpatient  Radiotogy  Seonces  and  Other  Diagnostic  Procedures. 

Radntogy  HCPCS  Codes  Subject  to  the  Payment  Limit 

Other  Diagnostic  Services  HCPCS  Codes  Subject  to  the  Payment  Limit 

Mammography  Screening. 

Outpatient  Therapeutic  Services. 

Drugs  and  Biologicais. 

Rural  KleaNh  Dinics— General. 

FederaHy  Qualified  Health  Centers. 

Outpatient  Therapeutic  Services. 

Dn^and  Biologicais. 

Beneliciary  Address  Clwige. 


Cvrtafs  Minusl 

Pvt  2-Program  Adminiatralion  (HCFA  Pub.  14-2) 

(Superintendent  of  Documents  Na  HE  22J^-3) 


Beneficiary  Services. 
Provider  Services. 


i  (HCFA  Pub.  14-3) 
(SuperMsndMl  of  Documents  Na  HE  22J/7) 


Paper  Remittarwe  Notice. 

Paper  Remittarwe  Notice  Requirements. 

Use  of  Standard  Codes  on  the  Paper  Remittance  Notice. 

Paper  Remittance  Notice  Abbreviations. 

Pwtidpoiion  Program  and  Billing  Limilations. 

Incident  to  Physician's  Proiessional  Senrices. 

Commonly  Furnished  in  Physician's  OfUceai 

Services  ar«l  Suppies. 

Corrsci  Codng  \f 


fHCFA  Pub.  60A) 

NO.HE22JW-6) 


0  Medicwe's  PvVei  Hospitalization  BeneM-Eligi)ility  and  Scope  of  Services 

o  Home  HeaWi  Agency  Cost  Limits— Conection  to  the  Budget  Neutrality  Factor, 

o  Change  in  Hospice  Payment  Rates. 

A-96-         0  Home  HeaNh  Agency  Cost  Limits    Revised  Conection  to  the  Budget  Neutrality  Factor. 


Cwtors  (HCFA  Pub.  60B) 
(Superinlsndsnt  of  Documents  No.  HE  22J«-6) 


B-96-3        0      Coverage  of  Epoetin  AMa  tor  HIV/AIDS  and  Caxer  Patients  Undergoing  Chemotherapy. 
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ADDENDUM  III.— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCI IONS— Continued 

(October  Through  December  1996] 

Trans. 
No. 

Manual/Subject/Publication  No. 

iTogram  Msmoranaum 

Intermediaries/Carrfers  (HCFA  Pub.  60Am) 

(Superintendent  of  Documents  No.  HE  22.8/8-6) 

10 

AB-96- 

11 

0      Current  Status  of  Medicare  Program  Memorandums  and  Letters  Issued  Before  Calendar  Year  1996. 
o      Nonpayment  of  ViraJ  Load  Testing  (Roche  Diagnostic  AmpGcor  Test). 

....            J 

ProQram  Memorandum 

Mnillrrifl  Stale  Aoanoies 

(HCFA  Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8W-6) 

96-1 

■i 

0      Current  Status  of  Medicaid  Program  Memorandums  and  Action  Transmittals  Issued  Before  Calendar  Year  1996. 

Peer  Review  Organization  Manual 

(HCFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.a«-15) 

63 

0      Consumer  Representative 

Hospital  Manual 

(HCFA  Pub.  10) 

Superintendent  of  Documents  Na  HE  22.8/2) 

701 
702 
703 


Outpatient  Ot)servation  Services. 

Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services. 

Billing  for  Hospital  Outpatient  Services  Furnished  by  Clinical  Social  Workers. 

HCfK)S  for  Hospital  Outpatient  Radiology  and  Other  Diagnostic  Procedures. 

Radiology  HCPCS  Codes  Subject  to  the  Payment  Limit. 

Other  Diagnostic  Services  HCPCS  Codes  Subject  to  the  Payment  Limit 

Billing  for  Mammography  Screening. 


Home  HeaMi  Agency  Manual 

(HCFA  Pub.  11) 

(Superintendent  of  Documents  Na  HE  22MSi 

281 

0 

BiHing  tor  Ambulance  Services. 
HCPCS  Reporting  Requirement 

SkHled  Nursing  Facility  Manual 

(HCFA  Pub.  12) 

(Superintendent  of  Documents  Na  HE  22MSi 

346 
347 

o 

0 

Billing  for  Mammography  Screening. 
Billing  for  Ambulance  Services. 

- 

HCPCS  Reporting  Ra^ulrsmant 

Medlcars  Rural  Health  Clinic  and  Federally 

QuaHfiad  HoMi  Contsrs  Manual 

(HCFA  Pub.  27) 

(Superintendent  of  Documawtt  Na  HE  22.8/19cMq 


24 


0      BHHng  for  Mammography  Screening  by  Rural  Health  Clinics  and  FederaHy  QuaKlied  Health  Centers. 


Outpatient  Piiyaical  Thacapy  and  Compfaiiansiva 

Oiiliiatieiil  Helialillllallnii  FaeMtv  Manuri 

(HCFA  Pub.  9) 

(Superintendent  of  Documanta  Na  HE  22J/9) 


128 


0      Biling  Instructions  for  Partial  Hospitalization  Services  Provided  in  Community  IMeniai  Health  Centers. 


Coverage  I 

(HCFA  Pub.  q 
Superinlsndsnt  of  Documanta  Na  HE  22.8/14) 


90 


Antigens  Prepared  for  SubHngual  Administration. 
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No. 


397 
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ADDENDUM  III.— Medicare  and  Medicaid  Manual  instructions— Continued 

(October  Through  December  1996] 


Manual/Subject/Publicalion  No. 


Provider  ReNiibimeiiient  Manuel 

Part  1— (HCFA  Pub.  15-1) 

(Supertntandwit  of  Documents  Na  HE  22M4) 


o      Travel  Expense. 


manual 

Part  R— Provider  Cost  Reporting  Forms 

and  Instructions  (HCFA  Pub.  15-li-AC) 

(Superintendent  of  Documents  No.  HE  22^4) 


0       Independent  Rural  Health  CNnc/Federally  Qualified  Health  Center  Statistical  Data  and  Certification  Statement. 
Determination  of  Total  Payment. 


rtowfOm  iieHnoursemeni  Manual 

Part  11— Provider  Cost  RsporUng  Forms  and  Instructions  (HCFA  Pub.  IS-H-AJ) 

(Superinlsndsnt  of  Documents  Ito.  HE  22.8/4) 


0      Hospital  and  Hospital  Health  Care  Complex  Cost  Report— Form  HCFA  2552-96. 
0       Form  HCFA-2552-96  Worksheet 


Buy-In  Manual 
(HCFA  Pub.  24) 
(Superintendent  of  Documents  No.  HE  22J/11) 


o       Deecribe  the  Pokcies  and  Procedures  Governing  the  Enrollment  of  Individuals  in  the  Part  A  and  Part  B  State  Buy-In  Program. 


rmfmmn  fO«  OVrVIGOT 

(HCFA  Pub.  4S-«) 
(Superintendent  of  Oecumenls  No.  HE  22J/10) 


o      Upper  Limits  (or  Prescription  Drugs. 


(HCFA  Pub.  69) 


96-9 

0 

96-10 

0 

96-11 

0 

9fr-12 

0 

Report  0*  Physicians/Practitioners.  Providers  and/or  Other  Heelth  Care  Suppliers. 

Exduded/Reinstaled— August  1996. 

Report  of  Fltysidans/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers. 

Exduded/Reinstaled— September  1 996. 

Report  of  Physicians/Practitioners,  Providers  and/Or  Other  Health  Care  Suppliers. 

Excluded/Reinstated— October  1 996. 

Report  of  Physicians/Practitioners,  Providers  andtor  Ottter  HeeHh  Care  Suppliers. 

Excluded/Reinstated— November  1996. 


Medicare  Coverage  Issues  Manual 

For  the  Medicare  Coverage  Issues 
Manual  instruction  that  was  published 
during  the  quarter  covered  by  this 
notice,  we  give  the  transmittal  number, 
the  title  of  the  section,  and  a  brief 
synopsis  of  the  revisions.  The  full  text 
of  these  revisions  is  available  at  the 
following  Internet  address:  http:// 


wwwJic£B.gov/pubfonns/pub6/ 
pubatocJitni 

Transmittal  No.  90 


determination  that  antigens,  which  are 
to  be  administered  sublingually,  are  not 
covered  by  Medicare. 


Efiective  Dale:  11/17^ 

Section  45-28,  Antigens  Prepared  for 
Sublingual  Administration. — ^This 
section  is  added  to  provide  a  national 


ADDENDUM  IV.— REGULATION  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER 


rUDSCoDOn  uolo 

FR  vol.  61  page 

CFRpwKs) 

Fie  code* 

Regulation  tWe 

End  of  com- 
ment peiiud 

Efledive 
date 

1(W)1/96  

51295-61296 



BPD-874-N 

10/01/96 

tory  Surgical  Center  Payment  Rates 
Efiective  tor  Servioee  on  or  After 
October  1, 1996. 

Federal  Regiater  /  Vol.  62.  No.  91  /  Monday.  May  12,  1997  /  Notices 


25963 


ADDENDUM  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 


Publication  dale 

FR  vol.  61  page 

CFR  part(8) 

File  code* 

Regulation  me 

End  of  com- 
ment period 

Eltective 
date 

1(VD1/96 

51217 

412,  413. 489  ... 

BPD-847-N 

Medicare  Program;  Notice  of  Effective 
Dale  «or  Changes  to  the  Hospit^  In- 
patient Prospective  Payment  Sys- 
tems and  Fiscal  Year  1997  Rates. 

10M)1/B6 

1(V03/96  

51611-51617 

413 

BPD-805-F 

Medfcare  and  f^iodicaid  Programs; 
New  Payment  Methodology  for  Rou- 

1/04/96 

tine  Extended  Care  Services  Pro- 

vided in  a  Swing'iBed  IHoapital. 

10/23/96  -. 

55002-55009 

. 

OACT-052-N 

Medfcore  Progtam;  Monthly  /Actuarial 
Rales  and  Monllily  Hi  ^ipinmentwry 

Beginning  Jwiuary  1, 1987. 

01«1/97 

11A)4/96  

OACT-053-N 

Medteare  Program;  Part  A  Premium 
for  1997  for  the  Uninsured  Agsd  WKl 

01/01/97 

tor  Certan  Disabled  mdMduals  Who 

Have  Exhausted  Other  EnUtlemenL 

11A)4/B6  

56690-66681 

O/KCT-054-N 

Medkare  Program;  Inpatient  Hospitd 
DedudDle  and  Hospital  and  Ex- 

01/01/97 

' 

tended  Care  Services  Coinsuranoe 

11AMV96  

57876-57878 

BPD-879-I4C 

Amounts  tor  1997. 

01/07/97 

••»•••■■•■••■•■•••»••••.. 

Meoicani  ana  Moniriiin  rrogiafns,  m>- 

rKiuiXiemeni  oi  noomonai  wppsca- 
tion  From  Hospital  Requesting  Waiv- 
ers for  Organ  Procurament  Sennce 

11/13/97  

58140-58143 

431  

MB-092-F 

Medicaid  and  Aid  to  Famiies  With  De- 

11/13/96 

pendent  Children;  Certain  Provisions 

of  ttie  National  Voter  Registration 

Act  of  1993. 

11/1»96  

58631 

413  „ 

BPD-805-CN 

Medfcnre    and    Medtoaid    Programs; 



11/M/B6 

tine  Extended  Care  Sennces  Pro- 

vided in  a  Svving-Bed  Hoapitat;  Cor- 

11/19i«6  -.. 

58885 

ORD-093-N 

New  and  Perxing  Demonstration 
Profect  Proposals  Sutmilted  Pursu- 
ant  to  Section  1115(a)  of  the  Socid 
Security  Acfc  September  1986. 

11/19/96  

58885-58886 



OPL-012-CN 

Medfcoro    Program;    Deoentoer    16, 

1996  Meeting  of  the  Practicing  Phy- 

sicians AMsory  Council. 

11/21/96  ....- 

50198 

440  

MB-10e-F 

Services  and  Supples  for  IndMd- 
ualB  of  Chid-Searing  Age. 

*•**•••" "" 

11/1094 

11/22/96  

50480-59716 

410, 415 

BPI3-8S2-FC 

Medfcnre  Program;  Revisions  to  Pay- 
ment PoKaes  and  Five- Year  Review 

01/21/87 

01/D1/B7 

' 

of  and  AdjuskiNMils  to  the  Relalive 
Value  UnNs  Undsr  the  Physician 
Fee  Schedute  for  Carfendv  Yew 

11/22/96  

58717-68724 

BPD-853-FN 

1887. 

10M)1/96- 

•  •••••■•••••MB***.*.**.*** 

••»••••••»«••••»• 

Schedute  Update  for  Ctfendar  Year 

01/01/97 

1887  «id  Physidai  Volume  Per- 

^ 

miiiianos   SNanoBni   runs   oi    irv 

12«2»e  

63740-83748 

401, 403. 405, 

BPO-1184=C 

crease  for  Federri  Ftecal  Year  1997. 

01/31/97 

01/0297 

Modteora  Program.  Changes  Concern- 

411,413,447, 

ing  Suspension  of  Medfcore  Pay- 

483. 

mems.  ana  uenrmwiasora  or  mmHt- 
aoie  iniBiesi  cxpeiwes. 

12«6I«6 

64814-64818 

ORD-094-N 

New  and  Pendtog  Demonotralion 
1  iu|ebi  nopoeaB  SHiomiiiea  r*ur8u* 
ant  to  Section  1115(14  of  the  Sodal 
Security  Act:  October  1996. 

^2n9M 

66676 

•••••MM*»»»**«  ••«•>•••• 

OPL-019-N 

Medtoare  Program;  Request  for  Nomt- 
naoons  nr  Msmoers  lor  ine  rracDO- 
ing  Physicians  Advisory  CoundL 

- 

12/18/96  

BPO-140-N 

.Medtoare  and  IMedtoaid  Programs; 
Quarterly  Listing  of  Progrm 
Issuances  and  Coverage  Deci- 
sions-Second Quarter  1986. 

25aAA 
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ADDENDUM  IV.— REGULATKDN  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER— Continued 


End  of  com- 

Effective 

PuMcation  data 

FRvaL6l  page 

CFR  part(s) 

File  code* 

Regulation  title 

ment  period 

date 

66919-66023 

412.  413.  489  ... 

BPO-847-FCN 

Medk»re  Program;  Changes  to  the 

1(V01/96 

Hospital  Inpatient  Prospective  Pay- 

ment Systems  and  Fiscal  Year  1997 

Rates;  Corrections. 

12nfl«6  

67041-67047 

BPD-«4»4^ 

Medicare  Program;  Recognition  of  the 
Ambuialory  Surgical  Center  Stand- 
ards of  the  Joint  Commission  on  the 
Accredttation  of  Healthcare  Oigani- 
zalions  and  the  AocredMalion  Asso- 
ciation lor  Ambuialory  Health  Care. 

12/19/96 
through 
12/19/02 

12/3(V96  

BPD-686-N 

Department  of  HesNh  and  Human 
Services,  Health  Cars  Financing  Ad- 
Pension  and  Woitwe  Benefits  Ad- 
ministrtfion;  and  Department  of  the 
Treasury,  Office  of  Tax  Policy  and 
Internal  Revenue  Sendees  (the 
Agencies);  He^th  Insurance  Port- 
abiily. 

02/03/97 

iOm  JIMk 

69034 

401    405 

BPD-869-CN 

Medicare  Program;  Waiver  of  Recov- 
ery of  Overpayments. 

•■■•«■■•••••••«■»■ 

10/21/96 

12/31/96  

69034-«9050 

417.  434  

OMC-010-F 

Medk»re  and  Medicaid  Programs;  Re- 
quirements for  Physiaan  Incentive 

01/01/97 

Plans  in  Prepaid  Health  Care  Orga- 

nizations. 

Addendum  V— Categorizatimi  of  Food 
and  Drug  Adminiatration-ApproTed 
faiTBStigational  Device  Exemptions 

Under  the  Food,  Drug,  and  Ckismetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
HCTA.  the  Food  and  Drug 
Adnunistration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  plecue  refn  to  the 
Federal  B«g««*wr  notice  published  on 
April  21, 1997  (62  FR  19328). 

The  following  information  presents 
the  device  nunSier,  category  (in  this 
case.  A),  and  criterion  code. 
G960164     A2 
G960186    A2 
G960190    Al 
G960200    Al 
G960203    A2 
G960213    Al 

The  following  information  presents 
the  device  number  category  (in  this 
case,  B),  and  criterion  code. 

G940148  B2 

G940193  B2 

G9S0094  Bl 

G960065  Be 

G960072  B4 

G960106  B5 

G960115  Be 

0960134  B4 

G960144  B4 

G960166  Be 


G960183  B2 
G960187  Bl 
G96018g  B2 
G960191  Be 
G960197  Be 
G960198  B2 
G96019g  B2 
G960201  Be 
G960202  B4 
G960204  Be 
G960205  B4 
G960206  B2 
G960210  B4 
G9602n  B4 
G960212  B4 
G960215  B2 
G960217  B4 
G960219  Be 
G960221  B2 
6960223  Bl 
G960224  B2 
G960225  B4 
G960226  B2 
G960227  B2 
G960229  Bl 
G960232  B4 
G960236  Be 
G960238  B4 
G96023g  Bl 
G960242    B4Q 

This  quarter  we  are  listing  previously 
published  IDE  numbers  that  have 
changed  reimbursement  category.  They 
are: 

G870181  from  A2  to  B2 
.G880210  from  A2  to  B4 
G890210  from  A2  to  B2 
G900143  from  A2  to  B4 
G900246  from  A2  to  B2 


Ggi0064 
G910078 
G910170 
G910197 
G910202 
G920142 
G920143 
G930017 
G930054 
G930115 
G930190 
G930192 
G940084 
G940088 
G950083 
G950168 
G950175 
G960060 
G960113 


from  A2  to  B4 
from  A2  to  B4 
from  A2  to  B4 
fromA2toB4 
from  A2  to  B4 
from  B2  to  B4 
from  A2  to  B4 
from  B2  to  A2 
from  A2  to  B4 
from  A2  to  B4 
from  A2  to  B4 
from  A2  to  B4 
bom  A2  to  B2 
from  A2  to  B4 
from  A2  to  B2 
from  A2  to  B4 
from  A2  to  B4 
from  Al  to  A2 
from  A2  to  B4 


[FR  Doc.  97-12262  FUed  5-9-97;  8:45  am] 

BHUNQ  OOOE  41»41-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutwtance  Abuaeand  Mental  Health 
Services  Administration 

Agency  Infbnnation  Collection 
ActMtiea:  Propoaad  Collection; 
Comment  Requaat 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  SulMStance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 


summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collmrtion  plans  and 
instruments,  the  SAMHSA  Reports 
Clearance  OfBcer  on  (301)  443-0525. 

Cdmnients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whethffl'  the  infcmnation  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  National  Household 
Survey  on  Dntg  Abuse:  ACASI  Field 
Test  2 — New— llie  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA)  will  conduct 
a  field  test  in  October-December,  1997. 
to  examine  alternative  designs  for  an 
Au(fio  Computer  Assisted  Self-Intraview 
(ACASI)  version  of  the  National 
Household  Survey  on  Drtig  Abuse 
(NHSDA)  questionnaire.  The 
experimental  design  will  compare 
variations  in  automatic  internal 
consistency  checks,  skip  patterns,  voice 
types,  and  simplified  question  wording. 


The  basic  questionnaire  content  will 
identical  to  the  1997  NHSDA.  A 
standardized  set  of  respondent 
delviefing  questions  will  be  also  be 
administered.  Three  thousand 
interviews  will  be  conducted  across  the 
nation  with  persons  age  12  and  older. 
Each  interview  will  last  ^proximately 
one  hour.  The  estimated  burden  is  3.000 
hours. 

Send  comments  to  Deborah  Trunzo, 
SAMHSA  Reports  Clearance  OfBcer, 
Room  16-105,  Farklawn  Building,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
writhin  60  days  of  this  notice. 

Dated:  May  5, 1997. 
Richard  Kopuida. 
Executire  Officer.  SAMHSA. 
[FR  Doc.  97-12332  Filed  5-9-47;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutwtance  Abuae  and  Mental  Health 
Servicea  Adminlatration  Agency 
Infomwtion  Collection  Actlvttiea  Under 
OMB  neview 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  puUish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Program  and 
Associated  Forms — Extension  of  OMB 
approval  will  be  requested  for  the 
Federal  Custody  and  Control  Form  fr» 
Fedenl  agency  and  federally  r^ulated 
drug  testing  programs  which  must 
comply  wiSi  the  HHS  Mandatory 
Guid^nes.  for  the  application  and 
inspection  fonns  for  the  Natfonal 
Laboratory  Certification  Pragiam 
(NLCP),  and  for  the  reporting  and 
recordkeeping  language  in  the 
Guidelines,  llie  Federal  Custody  and 
Control  Form  is  used  by  all  Federal 
agencies  and  onployers  regulated  by  the 
Department  of  Transportation  to 
document  the  collection  and  chain  of 
ciistody  of  urine  specimens  at  the 
collection  site,  for  laboratories  to  report 
results,  and  for  Medical  Review  Officers 
to  make  a  determination.  No  changes  are 
proposed  to  this  form.  Prior  to  an 
inspection,  s  laboratory  is  required  to 
submit  specific  information  r^uding 
its  laboratory  procedures  to  allow 
inspectors  to  become  familiar  vrith  a 
laboratory's  procedures  before  arriving 
at  the  laboratory.  The  annual  total 
burden  estimates  for  the  custody  sdA 
control  form,  the  NLCP  application,  the 
NLCP  inspection  checklist,  and  NLCP 
recordkeeping  requirements  is  1.517,935 
hours,  as  shown  below: 


Custody  and  Control  Form: 

Dorar 

OoNedor _.... 

Laboratory  .................... 

Medical  Review  Oticar 

Application 

Inspection  Checklist  ...._.„... 


Total 


Time  per  response 


9  iTan  ...................I 

4  min  .................... 

M  iiNn  ................. .M 

,}  ifan  .................a.. 

,9  .1.9    ..■■■■■.............■ 

<i  Ills    .........H.......... 

250  hrs 


Number  of  re- 
sponses 


6.000.000 

6.000.000 

6.000.000 

6,000.000 

5 

140 

70 


Total  arwwai 
burden  (hours) 


500.000 

400,000 

300.000 

300,000 

15 

420 

17.500 


1.517.935 


Written  comments  and 
recommendations  concerning  Ae 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  aid 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  Room  10236.  Washington. 
D.C  20503. 

Dated:  April  30, 1997. 
Rk^vd  Kopaada, 
Executive  OffUxr,  SAMHSA. 
[FR  Doc.  97-12335  Filed  5-«-«7: 8:4Sam] 
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DEPARTMENT  OF  THE  INTERIOR 
Hah  and  WNdMa  Sarvica 


ACTION:  Notice  of  recent  of  applicatioDS. 


r:  The  foUowing  applicants  have 
applied  for  a  permit  to  coiuluct  certain 
activities  with  endangered  and/or 
threatened  species.  lUs  notice  is 
provided  pursuant  to  section  10(A)  of 
the  Endai^gered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1532.  et  seq.). 


tNo.PKT- 

Appiicont:  Jerome  Stefinud.  Rioanix. 
Arizona. 

Applicant  requests  authorization  to 
take  (using  electrofishing.  all  types  of 
nets,  minnow  traps,  snorkeling.  and 
otim  accepted  techniques)  voucher 
spedmens,  and  to  monitor  fish  habitats 
and  populations  of  the  Gila  topminiiow 
[Poeciliopsis  ocddentaltM)  in  waters  <m 
or  adjacent  to  the  Coronado,  Prescott. 
and  Tonto  National  Forests.  Arizona. 

?9tmH  No.  PST-8273eC 

Applicant:  Dr.  Micfaaal  Powell.  A^tine. 
Ta 
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Applicant  requests  authorization  to 
collect  buds,  flowers,  fruits,  seeds,  spine 
clusters,  and  whole  plants  from  the 
following  species:  bunched  cory  cactus 
(Coryphandia  mmillosa),  Sneed 
pincushion  cactus  [Coryphantha  sneedii 
var.  sneedii),  Lee  pincushion  cactus 
[Coryphantixa  sneedii  var  leei)  (flowers 
and/or  fruits  only),  Lloyd's  mariposa 
cactus  (fichinoxnastus 
manpo8ensi8=Neollaydia  mariposensis), 
Lloyd's  hedgehog  cactus  [Echinocereus 
Uoydii),  and  Chisos  Mountain  hedgehog 
cactus  (£c/unocei«us  chisoensis). 

Ftanit  No.  PRT-S273a7 
Applicant:  Levi  D.  Daike,  Lake  Havani  Qty, 
Arizona. 

Applicant  requests  authorization  to 
handle,  measure,  tag,  and  immediately 
release  unharmed  at  the  capture  site, 
and  monitor  out-grow  activities  or 
razorback  suckers  [Xymuchen  texanus) 
and  bonytail  chubs  (Gila  elegans)  hova 
Lake  Havasu  and  the  Colorado  River 
south  of  the  Interstate  40  bridge  on 
Havasu  National  Wildlife  Refuge  in 
Arizona  and  California. 


t  No.  prT-a273«a 

Applicant:  Dr.  W.E.  Brilat,  DeKalb,  Illinois. 

Applicant  requests  authorization  to 
captivety  propagate  masked  bobwhites 
{Colinus  virginianus  ridgwayi)  for  the 
purpose  of  characterization  of  the  major 
histocompatibility  complex  (a  group  of 
loci  which  have  been  implicated  in 
disease  resistance). 


lNo.PIT-aa7372 

Applicant:  Dr.  William  M  Block.  Flagstaff. 
Arizona. 

Applicant  requests  authorization  to 
monitor  populations  by  recording  all 
sightings  (date.  time,  location,  activity, 
age,  class),  capture,  handle,  band,  and 
attach  radio  transmitters  and  satellite 
transmitter  units,  and  release  unharmed 
at  the  capture  sites  Meodcan  spotted 
owls  [Strix  occidentalis  lucida),  and 
bald  eagles  (Haliaeetus  leucocephalus) 
wintering  on  the  Coconino  National 
Forest  in  Arizona. 

Pteail  No.  reT-«27402 

Applicant:  Dennis  M.  Heibeit,  Ft  Hood, 
Texas. 

Applicant  requests  authorization  to 
culture,  band,  and  immediately  release 
unharmed  at  the  capture  sites  golden- 
cheeked  warblers  (Osndroioa 
chrytoparia)  and  black-capped  vireoa 
{Viieo  atricapUbis). 

Nmll  No.  PKT-«S73M 

Applicant:  John  R.  (Rusty)  Mase,  Jr.,  Austin. 
Texas. 

Applicant  requests  authorization  to 
survey  for  golden-cheeked  warblers 


(Dendroica  chrysoparia)  in  central 
Texas,  and  Houston  toads  (Bufo 
houstonensis)  in  east-central  Texas. 

Penntt  No.  PRT-7S7127 
Applicant:  Lloyd  S.  Wagner,  Albuquerque, 
New  Mexico. 

Applicant  requests  authorization  to 
add  the  Pecos  bluntnose  shiner 
[Notropis  simus  pecosensis),  and  the  Rio 
Grande  silvery  minnow  (Hybognat/ius 
amarus)  to  his  U.S.  Fish  and  Wildlife 
Service  Endangered  Species  Permit,  and 
to  take  limited  numbers  of  these  species 
from  the  wild  to  monitor  the  effects  of 
flood  control  projects  and  activities  on 
these  protecteid  fishes. 

Panait  No.  PBT-S2a234 

Applicant:  Steven  Towers.  Redding. 
California. 

Applicant  requests  authorization  to  . 
conduct  presence/absence  surveys  for 
the  Southwestern  willow  flycatcher 
(Empidonax  trailUi  extimus)  throughout 
its  historic  range  in  Arizona,  New 
Mexico,  and  Texas. 

PBfiilt  No.  PKT-7W107 

Applicant:  Kenneth ).  Kingsley.  Tucson. 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  siuveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  brasilianum  cactomm)  in 
Arizona. 

Penyi  No.  PKT-SX29M 

Applicant:  |ohn  M.  McGee.  Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
{Glaucidium  brasilianum  cactorum)  in 
Arizona. 

Pandt  No.  PIT-S2M40 

Applicant:  Dr.  Lisa  K.  Harris,  Tucson. 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactiis  ferruginous  pygmy-owl 
[Glaucidium  bmsilianum  cactorum)  in 
Arizona. 

Pansit  No.  RT-KHMX 

Applicant:  Mary  E.  Darling,  Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  siuveys  for 
the  cactiu  ferruginous  pygmy-owl 
[Glaucidium  brasilianum  cactorum], 
southwestern  willow  flycatcher 
[Empidonax  traillU  extimus),  and  the 
Sonora  tiger  salamander  [Ambystoma 
tigfinum  stebbinsi)  in  Arizona. 


Pannit  No.  PKT- 

Applicant:  Dr.  Charles  M  Mather.  Chkrkasha. 
Oklahoma. 

Applicant  requests  authorization  to 
conduct  presence/absence  siirveys  for 


the  Ouachita  rock  pocketbook  [Arkansia 
wheeleri)  in  the  Kiamichi,  Little  River, 
and  Red  River  drainages  in  southeast 
Oklahoma  and  northeast  Texas. 

Pannit  No.  PRT-82aSSS 

Applicant:  Mike  Ford,  Albuquerque,  New 
Mexico. 

Applicant  requests  authorization  to    - 
conduct  presence/absence  surveys  for 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus),  Mexican 
spotted  owl  [Stiix  occidentalis  lucida), 
and  peregrine  felcon  [Falco  peregrtnus) 
on  Bureau  of  Land  Management  lands  in 
New  Mexico. 

Pandt  No.  PBT-a2«723 

Applicant:  Dr.  C  Val  Grant.  Logui.  Utah. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus),  and 
Mexican  spotted  owl  [Strix  occidentalis 
lucida),  in  Las  Animas  and  Costilla 
Counties,  Colorado,  and  Colfex  and 
Taos  Counties,  New  Mexico. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  )ime  11, 1997. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  conunents  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  MFORMATKM  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  (see  address  above).  Please 
refer  to  the  respective  permit  niunber  for 
each  application  when  requesting 
copies  of  docimients.  Documents  and 
other  information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents 
within  30  days  of  the  date  of  publication 
of  this  notice,  to  the  address  above. 
David  YaailB. 

Fegjono/ Director,  Aegion  2.  Albuquerque, 
New  Mexico. 
(FR  Doc.  97-12325  Filed  5-0-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildUf*  Sarvic* 

Garrison  Divsrslon  Unit  FSdsfsl 
Advisory  Council  Meeting 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  aimoimces  a 
meeting  of  the  Garrison  Divereion  Unit 
Federal  Advisory  Coimcil  (Coimcil) 
established  under  the  authority  of  the^ 
Garrison  Diversion  Unit  Reformulation 
Act  of  1986  (Pub.  L.  99-294,  May  12, 
1986).  The  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  council  or  file 
written  statements  for  consideration. 
DATES:  The  Council  vrill  meet  from  1:00 
p.m.  to  5:00  pjn.  on  Wednesday,  May 
21,  and  from  8:00  a.m.  to  10:30  a.m.  on 
Thursday,  May  22, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Guest  Haus  Cafe,  612  Main  Avenue, 
Oakes,  North  Dakota. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Grady  Towns,  ND/SD/RW,  at  (303) 
236-8145,  extension  644. 
SUPPtEMBITARY  INFORMATION:  The 
Council  will  consider  and  discuss 
subjects  such  as  the  Kraft  Slough  status, 
acquisition  and  opportunities,  Garriaon 
Diversion  Unit  project  update  and 
wildlife  budget.  Garrison  Diversion 
Conservancy  District  Legislative 
proposal,  Oakes  Test  Area,  Lonetree 
update,  Arrowwood  National  Wildlife 
Refuge  Environmental  Impact 
Statement,  and  the  Audubon  National 
WUdlife  Refuge  and  WUdlife 
Management  Area  Mitigation  Plan. 

Dated:  May  1. 1997. 
Ralph  O.  Maaysawach. 
Regional  Director,  Denver,  Colorado. 
[FR  Doc.  97-12328  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Geologicsl  Survey 

Request  for  Public  Comments  on 
InfomMHon  Colleclion  To  Be 
SulimKled  to  ttie  Office  of  MsnsQement 
end  Budget  for  Review  Under  the 
Psperworfc  Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  ttie 
provisions  of  the  Paperwc^  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 


proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Qearance 
Officer  at  the  phone  number  listed 
below.  Conunents  and  suggestions  on 
the  reqiiirement  should  be  made  within 
60  days  directly  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  208 
National  Center,  Reston,  VA  20192. 

As  required  by  0MB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Surv^  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used: 

3.  The  utility,  quality,  and  clanty  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  biutien  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of  - 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Mine,  Development,  and 
Mineral  Exploration  Supplement 

OMB  Approval  Number:  1028-New. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production,  exploration,  and  mine 
development  data  on  nonfiiel  mineral 
commodities.  This  information  will  be 
published  as  an  Annual  Report  for  uae 
by  Government  agencies,  industry,  and 
the  general  public. 

Bureau  Form  Number:  9-3075. 

Frequency:  Annual. 

Description  of  Respondents:  Nonfiiel 
Mineral  Producers  and  Exploration 
Operations. 

Annual  Responses:  874. 

Aimual  Burden  Hours:  437. 

Bureau  Clearance  Officer  John 
Cordyack,  703-648-7313. 
KeilhL.HaiTte, 

Chief,  PubliaOions  Services  Section,  hBnemls 
Information  Tooin. 

(FR  Doc.  97-12323  Filed  5-9-07;  8:45  ami 
■aiMQ  OOOE  4»1»41-H 


DEPARTMENT  OF  THE  INTERIOR 
OfHee  of  Heertnos  snd  JUiossli 
DslsgsHon  of  Wslvets  of  Erroneous 


AQBICV:  Office  of  Hearings  and  Appeals. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  General  Accounting 
Office  Act  of  1996,  Public  Uw  104-316, 
transferred  to  the  Director  of  the  Office 
of  Management  and  Budget  (OMB)  the 
Comptroller  General's  authority  imdw  5 
U.S.C.  5584  to  waive  debts  aridng  out 
of  the  erroneous  paym«it  of  pay  and 
allowances,  travel,  transportation,  and 
relocation  benefits  made  to  employees 
of  Executive  Branch  agencies.  The  OMB 
Director  subsequently  delegated  the 
authority  to  waive  collection  of 
raroneous  payments  from  civilian 
employees  to  the  Executive  Branch 
agency  that  made  the  erroneous 
payment  The  Secretary  of  the  Interior  is 
delegating  this  authority  to  waive 
collection  of  erroneous  payments  from 
employees  of  the  Department  of  the 
Interior,  to  the  Office  of  Hearings  and 
Appeals  (OHA)  pursuant  to  the 
ragulatiolu  found  at  43  CFR  4.1(bH4). 
TUs  notice  ■nwnnnrw  OHA's  intent  to 
implement  this  new  authority  pursuant 
to  the  existing  regulations  establishing 
"Special  Rules  Applicable  to  Other 
Appeals  and  Hearings"  in  OHA,  which 
are  published  at  43  CFR  Part  4,  Subpart 
G.  Pending  further  notice,  CKiA  will  use 
the  General  Accoimting  Office's 
standards  and  procedures  applicable  to 
waiver  of  debts  before  the  eCfective  date 
of  the  transfer  of  authority.  December 
18. 1996.  which  are  published  in  Title 
4,  CFR,  Chapter  I,  subchapter  G. 
SFECnVE  DATE:  May  9, 1997. 
FOR  FURTHBI  SrOOMATION  CONTACT: 
Bany  E.  Hill.  Director.  Office  of 
Hearings  and  Appeals.  (703)  235-3810. 
SUPPLEMENTARY  sronMATION.  Pursuant 
to  the  General  Accounting  Office  Act  of 
1996.  some  functions  of  the  Comptroller 
Genual  were  transferred  to  the  Director 
of  OMB.  See  section  101.  Public  Law 
104-316, 110  SUt  3826.  Subsequently, 
in  a  determination  order  dated 
December  17. 1996.  the  Director 
delegated  to  each  Executive  Branch 
agency  the  authority  under  5  U.S.C 
5584,  to  ^>piove  the  waiver  of  debts 
arising  from  the  erroneous  pajrment  of 
pay  and  allowances,  or  travial, 
transportation  or  relocation  expenses,  to 
emplojrees  of  that  agency.  The  effect  of 
this  ardat  is  that  the  Department  of  the 
Interior  now  has  the  authority  to  waive 
collection  of  these  erroneous  payments. 
Before  the  effective  date  of  the  transfer, 
these  claims  were  subject  to  the 
procedures  prescribed  by  the 
Comptroller  General  at  4  CFR  Chapter  L 
Subchapter  G  (1996).  Until  OHA 
annoimces  otherwise,  OHA's  policy  will 
be  to  apply  these  procedures  to 
q>plications  for  waiver,  with  the 
exception  that  the  Director  of  OHA  will 
consider  all  waiver  applications  for 
amounts  over  $1,500  and  all  appeals  of 
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agency  detenninations  on  waiver 
requests  of  $1 ,500  or  less,  in  place  of  the 
General  Accounting  Office.  The  Director 
of  OHA  will  exercise  this  authority  in 
compliance  with  43  CFR  Part  4,  and 
pursuant  to  the  rules  enunciated  in 
Subpart  G. 

Waiver  applications  for  amounts  of 
$1,500  or  less  should  be  sent  to  the 
agency  out  of  which  the  erroneous 
payment  arose.  For  each  application  for 
waiver  of  a  debt  exceeding  $1 ,500,  and 
for  an  appeal  of  an  Agency's  decision  on 
a  waiver  involving  less  than  $1,500,  the 
claimant  should  submit  the  application 
directly  to  OHA  in  accordance  with  the 
procedures  published  at  43  CFR  Part  4. 
Waiver  applications  for  amounts  over 
$1,500,  as  well  as  requests  for  review  of 
agency  detnminations  on  waivers 
involving  less  than  $1 ,500,  may  be  sent 
to:  Barry  E.  Hill,  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Room  1111,  Arlington,  Virginia  22203. 

Dated:  May  S.  1997. 
Barry  E.  Hill, 

Director,  Ofpce  ofHeaiingg  and  Appeal: 
(FR  Doc.  97-12291  Filed  5-9-97;  8:45  am] 
coot  4»ia-7Mt 


OEPARTMBfT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

[iD-«aa-i«o-oi] 

Upper  Snaka  Rivar  Uatrids  Reaouroe 
Advtaory  Counca  MeaUni 

AQBCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Reaource  Advisory  Council 

meeting  location  and  time. 


:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C.,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  the  review  of 
public  comments  of  the  Healthy 
Rangeland  Standard  and  Guidelines  and 
an  update  on  the  Supplemental  Draft 
Bennett  Hills  Resource  Management 
Plan.  All  meetings  are  open  to  the 
public.  The  public  may  present  vmtten 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hwwring  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available. 


the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
'assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B.  Shoshone,  ID, 
83352,  (208)  886-7201. 

DATE  AND  TME:  Date  is  May  29th,  starts 
at  8:00  a.m.  in  Federal  Building  Room 
B-23,  250  South  4th  Ave,  Pocatello, 
Idaho.  Public  conmients  from  10:00 
a.m.-10:30  a.m.  on  May  29, 1997. 

SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOR  FURTHER  MFORMATION  CONTACT: 
Contact  Debra  Kovar,  Shoshone 
Resource  Area  Office,  P.O.  Box  2-B, 
Shoshone,  ID  83352,  (208)  886-7201. 

Dated:  May  2. 1997. 
Gary  BUM, 

Acting  Dittrict  Manager. 
(FR  Doc.  97-12319  Filed  5-9-97;  8:45  am) 
■ajjNQ  oooc  4»w-ao-i> 


DEPARTMENT  OF  THE  INTERIOR 

Buiaau  ol  Laitd  Managamant 

NoUca^rfMsaling 

summary:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  discuss  a  variety  of 
district  and  regional  issues,  including 
the  grazing  allotment  Analysis, 
Interpretation  and  Evaluation  process, 
the  Upper  Columbia  River  Basin 
Environmental  Impact  Statement,  and 
the  Draft  Owyhee  Resource  Management 
Plan. 

DATES:  Jtme  5, 1997.  The  meeting  will 
begin  at  9:00  AM.  A  public  comment 
period  will  begin  at  9:30  AM. 


The  Lower  Snake  River 
District  Office  is  located  at  3948 
Development  Avenue,  Boise,  Idaho. 

FOR  FURTHER  MFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 

Dated:  May  6, 1997. 
Barry  Eoae, 

Public  Affairs  Specialist. 
(FR  Doc  97-12333  Filed  5-9-97;  8:45  am] 
i  COOK  4Sia-eQ-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[UTU-740771 

Utah;  Proposad  Rainatatamant  of 
Terminatad  Oil  and  Qaa  I 


In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-74977  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  January 
1, 1997,  the  date  of  termination,  have 
been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-74977, 
effective  January  1, 1997,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robait  Lopez, 

Group  Loader,  Minerals  Adjudication  Group. 
[FR  Doc.  97-12330  Filed  5-9-97;  8:45  am] 
aa^jNO  oooE  43ie-oo-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[UTU-Toeaq 


Utah;  Prapoaad 
Tannlnatad  Oil  and  Gaa 


In  accordance  with  Tide  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub  .L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-70835  for  lands  in  Emery 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  January 
1, 1997,  the  date  of  termination,  have 
been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
foe  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 


Leasing  Act  of  1S20  (30  U.S.C  186),  the 
Bureau  of  Land  Management  is 
proposing  to  reinsUte  lease  UTU-70834, 
e&ctive  January  1, 1997,  sul^ect  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  ratea  cited  above. 


Group  Leader,  Minerxjls  Adjudication  Group. 
(FR  Doc  97-12331  Filed  5-9-97;  8:45  am] 
tOOOC4aiMXMl 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[WY-040-143D-01:  WYW-1223Mq 

NoUca  Of  Raalty  Action;  Direct  Sale  Of 
PubHc  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  sale  of 

public  lands  in  Sublette.County. 

SUMMARY:  The  Bureau  of  Land 
Managemmit  has  determined  that  the 
lands  described  below  are  suitable  for 
public  sale  under  Section  203  and 
Section  209  of  the  Federal  Land 
Management  Policy  Act  of  1976, 43 
U.S.C.  1713, 1719, 

Sixth  Principal  Maridian 

T  30  N..  R.  Ill  W. 
Section  22.  WViNE'A,  NEV4SWy4. 

hWV4SEV4. 
These  lands  contain  160  acres. 

FOR  FURTHER  MFORMATION  CONTACT: 
Leslie  Theiss,  Area  Manager,  Bureau  of 
Land  Management,  Pinedale  Resource 
Area,  P.O.  Box  768,  Pinedale,  Wyoming 
82941,  307-367-4358. 
SUPPI^MENTARY  MFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  and  mineral  estates, 
excepting  oil  and  gas,  to  Sublette 
'  County  and  Teton  County,  pursuant  to  - 
Section  203  and  Section  209  of  the 
Federal  Land  Management  Policy  Act  of 
1976. 43  U.S.C  1713, 1719.  Sublette 
County  and  Teton  County  wish  to 
acquire  the  lands  for  future  landfill 
purposea. 

The  proposed  direct  sale  to  Sublette 
County  and  Teton  County  would  be 
made  at  fair  market  value.  Additionally, 
Sublette  County  and  Teton  Coimty  wlU 
be  required  to  submit  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  Subpart  2720,  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands. 

The  proposed  sale  is  consistent  with 
the  Pinedale  Resource  Area 
Management  Plan  and  would  serve 
important  public  objectives  which  .;. 


cannot  be  achieved  prudendy  or 
faasibly  elsewhere.  The  lands  contain 
no  other  known  public  values.  The 
planning  dociunent  and  environmental 
asseasment/land  report  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management.  Pinedale  Resource  Area 
Office,  Pinedale,.  Wyoming. 

Conveyance  of  the  above  public  lands 
will  be  sul^ect  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30, 1890, 43  U.S.C  945. 

2.  Reservation  of  oil  and  gaa  to  the. 
United  States. 

The  public  lands  described  above 
shall  be  segr^ated  &t>m  all  forms  of 
appropriation  under  the  public  land 
laws,  inrl'"^<"g  the  mining  laws,  upon 
publication  of  this  notice  in  the  Federal 
Kj^ister.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  day* 
from  the  date  of  the  publication, 
whichever  comes  first 

For  a  period  of  forty-five  (45)  days 
frnm  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
District  Manager,  Rock  Springs,  280 
Highway  191  North,  Rock  Sprmgs, 
Wyoming  82901.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  finial. 

Dated:  March  31. 1997. 
Leslie  TlwiaB, 
Area  Manager. 

(FR  Doc.  97-12368  Filed  S-9-97:  8:4S  am] 
aajjNO  oooE  4si»-ta-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Managamant 
[MT-024-1436-01:  MTM  8616^ 

Propoaad  Withdrawal  and  Opportunity 
for  Public  Maaling;MT 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION;  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
175.36  acres  of  public  land  in  Fergus 
County  to  protect  the  unique  and 
■ignifirant  geologic  resources  of  the 
Crystal  Cave  area.  This  notice  closes  the 
land  for  up  to  2  years  from  surface  entry 
and  mining.  The  land  has  hem  and  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  11,. 1997. 


ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800, 
Billings,  Montana  59107. 
FOR  FURTHER  MTORMATION  OONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  406-255-2949. 
SUPPLEMENTARY  MTORMATION:  On  April 
25, 1997,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  setUement.  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  Uwa,  subject 
to  valid  existing  rights.  The  land  is 
described  as  follows: 


Priac^MsrldiaB.! 

T.  16N.,R.19B., 

sec.  IS,  lot  IS,  lots  2S  to  28,  indv^ve. 
NWVtSWVi,  and  MS  9204; 

sac.  18,  MS  5974. 

The  ana  deacribed  contains  175.36  tarn  in 
Feigus  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  unique  and 
significant  geologic  resources  of  Crystal 
Cave  area  for  recreational  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afibrded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  vdthin  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  SagiitBr  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  yean  from  the  date   • 
of  publication  of  this  notice  in  the 
Fedaral  Fflg***"*-.  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  pniod 
are  licenses,  permits,  coopoative 
agreements,  or  discretionary  land  use 
authorization  of  a  temporary  nature,  but 
only  with  the  approval  of  unauthorized 
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officer  of  the  Bureau  of  Land 
Management. 

Dated:  May  2, 1997. 
ThoBiM  P.  Lonate, 

Deputy  State  Director,  IXvision  of  Resources. 
[FR  Doc.  97-12320  Filed  5-9-97;  8:45  am] 
I  oooa  4310-OP-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamllon 
snd  Enforcement 

Notice  of  Propoeed  Infonnalion 
Collection 

AGENCY:  Office  of  Surfoce  Mining 
Reclmnation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Suiface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  noncoal 
reclamation.  30  CFR  part  769. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  July  11, 1997,  to  be  assured  of 
consideration. 

AOCMEMCS:  Commei}ts  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave..  NW..  Room 
210-^IB.  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas0osmre.gov. 

PON  FURTMra  wtmmMKm  contact: 

To  request  a  copy  of  the  informatimi 
collection  request,  e3q)lanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
•UPfLBfBfrARY  ■rOWJATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320.  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  require  that  interested 
members  of  the  public  and  affscted 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
rectmikeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collectioia  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  coUections  are  contained  in  30 
CFR  Part  769.  Petition  process  for 
designation  of  Federal  lands  as 
unsiutable  for  all  or  certain  types  of 
surface  coal  mining  operations  and  for 
termination  of  previous  designations. 
OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 


OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimizfl  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  siunmary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Petition  process  for  designation 
of  Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
opwations  and  for  termination  of 
previous  designations — 30  CFR  769.  30 
CFR  part  769. 

OMB  Control  Number:  1029-0098. 

Summary:  This  Part  establishes  the 
minimum  procedures  and  standards  for 
designating  Federal  lands  unsuitable  for 
certain  types  of  surface  mining 
operations  and  for  terminating 
designations  pursuant  to  a  petition.  The 
information  requested  will  aid  the 
regulatory  authority  in  the  decision 
making  process  to  approve  or 
disapprove  a  request 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Descriptimi  of  Respondents:  People 
who  may  be  advaisaly  affacted  by 
surface  mining  on  Federal  lands. 

Total  Aimual  Besponaea:  1 . 

Total  Aimual  Atrden  Hours:  130. 

Dated:  May  5. 1997. 
Aittn-W.Akhs, 

Chief.  Division  of  Regulatory  Sappoit. 
(FR  Doc.  97-12261  Filed  5-9-97;  8:45  am) 


DEPARTMENT  OF  JUSTICE 
Dfug  Enfofoenient  Adiniiiislielion 
wiyuiyiuii  Of  vonniMea  ouDonaioeej 

llfiiln  ■   tf^   a  ■■■ill  II  Main  ■, 

NODce  Of  AppHCMion 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)),  the 
Attorney  General  shall,  prior  to  i—ning 
a  ragistntion  under  this  Section  to  a 
bulk  manufscturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 


manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Titie  21,  Code  of  Federal 
Regulations  (CFR)  notice  is  hereby  given 
that  by  application  dated  August  16, 
1996,  and  relevant  written  statements  of 
fact  dated  January  17, 1997,  Astra  USA, 
Inc.,  Attn:  Charles  E.  Yoa,  Legal 
Department,  50  Otis  Street,  P.O.  Box 
4500,  Westborough,  Massachusetts 
01581-4500,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  cocaine 
(9041)  a  basic  class  of  controlled 
substance  listed  in  Schedule  n. 

The  firms  plans  to  manufacture 
finished  dosage  pharmaceutical 
products. 

Any  manufactiirer  holding,  or ' 
applying  for,  registration  as  a  bulk 
manufactiuer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23. 1975).  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstr^e  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drag  Enforcement 
Administration  that  the  requirements 
for  such  requirements  for  such 
registration  pursuant  to  21  U.S.C 
958(a).  21  U.S.C  823(a).  and  21  CFR 
1311.42(a).  (b).  (c).  (d),  (e).  and  (f)  are 
satisfied. 

Dated:  April  10, 1997. 
Tafrance  W.  Woodworth, 
Acting  Deputy  Assistant  Administrator.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc  97-12292  Filed  5-0-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drag  Enforcement  Administralton 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Purauant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manu&ct\irer  of  a  controlled 
substance  in  Schedule  I  or  Q  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  maniifacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  26, 1997,  Lipomed. 
Inc.,  One  Broadway,  Cambridge, 
Massachusetts  02142,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Onjg 


Cathinooe  (1235) 

Methaqualone  (2566)  — 

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

3,4,5-Trimethoxyafnphetamine 

(7300). 
4-BronK>-2,5-dimettK)xy- 

amphetamine  (7391). 
4-Mettiy«-2,5-dimelhoxy- 

amphetamine  (7395). 
2,5-Dimeihoxyamphelamine 

(7396). 
2,5-Dimelhoxy-4- 

ethylamphetafnine  (7399). 
3.4  Mothyienedioxyamphetamine 

(7400). 
3,4  Molhylooedioxy-N- 

ethylamphetamine  (7404). 
3,4-Methylenedioxy- 

methamphetamine  (7405). 

Psiocybin  (7437) 

Pailocyn  (7438) 

Ac8iyldihydrocodeine(905l) 

Dihydromoiphine  (9145) , 

Heroin  (9200) 

TiMine  (9750) 

Amphetamine  (1100) 

Melh«nphetamine(l105) 

Phencydldsw  (7471) _ 

Cocaina  (9041) 

Codeine  (9050) 

Dihydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (91 5(^  

Benzoylacgonine  (9180) 

Methadone  (9250)  

Dextrapropoxyphene,   bulk  (non- 
dosage  fonns)  (9273). 

Morphine  (9300)  

Oxymorphona  (9652) 


Schedula 


Drug 

Schedule 

Alfentanil  (9737)  

II 

Fentanyl  (9801)  

II 

The  firm  plans  to  import  small 
reference  standard  quantities  of  finished 
commercial  product  from  its  sister 
company  in  Switzerland  for  sale  to  its 
customers  for  drug  testing  and 
pharmaceutical  research  and 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47.  Any  such  comments, 
objections,  or  requests  for  a  hearing  may 
be  addressed  to  die  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C 
20537,  Attention:  DEA  Federal  Renter 
Representative  (CCR),  and  must  be  filed 
no  later  than  June  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  purauant  to  21 
U.S.C.  g58(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Datad:  April  24, 1997. 
Terrance  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control.  Drug  Enforcement 

Adaunistration. 

[FR  Doc.  97-12293  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcsmsfrt  Administration 

Importation  of  Controllsd  Substances; 
Notice  of  Application 

Purauant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 


a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  i»«iiing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
$  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  3, 1997,  Lonza 
Riveraide,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  writh  21  CFR  1301.54  in 
such  fbrm  as  prescribed  by  21  CFR 
1316.47. 

Any  such  conunents,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Renter 
Representative  (OCR),  and  must  be  filed 
no  later  than  June  1 1 ,  1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Depu^ 
Assistant  Administrator.  Office  of 
Divenion  Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 ' 
U.S.C  958(a),  21  U.S.C  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  March  31. 1997. 
TanaBca  W.  Woodwortk. 

Acting  Deputy  Assistant  Admirustrator,  Offkx 

of  Diversion  Control,  Drug  Enforcement        , 

Administration. 

[FR  Doc.  97-12294  Filed  5-»-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  February  7, 1997,  and 
published  in  the  Federal  Register  on 
February  21, 1997,  (62  FR  8041), 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
1980,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Opium,  raw  (9600) 

Poppy  Straw  Concentrate  (9670) 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Noramco  of  Delaware, 
Inc.  to  import  the  listed  controlled 
substances  is  consistent  with  the  pubic 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1  ,1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  Maich  31, 1997. 

Tarraaca  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-12295  Filed  5-9-97;  8:45  em] 


O^ARTMENT  OF  JUSTICE 
Drug  Enforcement  AdministraUon 
Imnoflef  of  Controlled  *«iti"t"nf  ea 


By  Notice  dated  October  31. 1996.  and 
published  in  the  Federal  Register  on 
November  27. 1996.  (61  FR  60305), 
North  Pacific  Trading  Company,  1505 
SE  Gideon  Street.  Portland.  Oregon 
97202,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
marijuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
L 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  North  Pacific  Trading 
Company  to  import  marihuana  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effiect  on  May  1,  1971,  at 
this  time.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  March  31, 1997. 
TeiTance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-12296  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (12  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  i—ning 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  of  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  r^istrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  February  21, 1997.  Penick 
Corporation,  158  Mount  Olivet  Avenue. 
Newark,  New  Jersey  07114,  made 
application  by  renewal  to  the  Dnig 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnjg 


Coca  Leaves  (9040) 

Opiuni,  raw  (9600) 

Opium  poppi  (9660) 

Poppy  Straw  ConoenlrMe  (9670) 


Schedule 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basis  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  san^e  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  June  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958  (a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  April  10, 1997. 
Teiraiica  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator.  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-12297  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
Manufacturer  of  Controlled 


The  firm  plans  to  import  the  listed 
controlled  substances  for  the 
manufacture  of  bulk  pharmaceutical 
controlled  substances. 


Pursuant  to  §  1201.43(a)  of  Tide  21  of 
the  Code  of  Federal  R^ulations  (CFR), 
this  is  notice  that  on  March  17. 1997. 
Research  Triangle  Institute.  Kenneth  H. 
Davis.  Jr..  Hermann  Building,  East 
Institute  Drive,  P.O.  Box  12194. 
Research  Triangle  Part.  North  Carolina 
27709.  made  application  by  renewal  to 
the  Drug  Enforcement  Adininistration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Marihuana  (7360)  

1 

Cocaine  (9041) 

II 

The  institute  will  manufacture 
marihuana  cigarettes  for  the  National 
Institute  on  Drug  Abuse  (NIDA)  and  the 
cocaine  will  be  used  for  reference 
standards,  human  and  wnimnl  research, 
as  dictated  by  NIDA. 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion  ^ 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington, 
D.C.  20537.  Attention:  DEA  Federal 
Register  Representative  (OCR),  and  must 
be  filed  no  later  than  July  11, 1997. 

Dated:  April  15. 1997. 
Tetrance  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  97-12298  FUed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administraiion 

Importation  of  Controlled  Substances; 
AppHMtlon 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958  (i)),  die 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  ft 
bulk  manufacturer  of  a  controlled 
stibetance  in  Schedule  I  or  II  and  prior 
to  i«mi<ng  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  r^istrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  March  17, 1997,  Research 
Triangle  Institute.  Kenneth  H.  Davis.  Jr.. 
Hermann  Building.  East  Institute  Drive. 
PO.  Box  12194.  Research  Triangle  Park. 
North  Carolina  27709.  made  application 
by  renewal  to  the  Driig  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Marihuana  r7360)  

1 

Cocaine  (9041) 

II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tihe  Acting  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC. 
20537.  Attention:  DEA  Federal  Reguter 
Representative  (OCR),  and  must  be  filed 
no  later  than  Jidy  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C  958(a].  21  U.S.C  823(a),  and  21 
CFR  1311.42(a).  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied.  ^ 

Dated:  April  18, 1997. 
TerraBca  W.  Woodwortk 
Acting  Deputy  Assistant  Administrator.  Office 
(^Diversitm  Control.  Drug  Enforcement 
Adminittratkm. 

[FR  Doc  97-12299  Fikd  5-0-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
Importation  of  Conlrallsd  SutatMoes; 


Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedtde  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  subsfance.  provide 


manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  March  10. 1997.  Roberts 
Laboratories,  Inc.,  4  Industrial  Way 
West,  Eatontown,  New  Jersey  07724. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  propiram 
(9646).  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  firm  plans  to  import  the  propiram 
to  manufacture  in  btdk  for  product  , 

development 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  olqections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  haaring  may  be  addressed 
to  the  Acting  Deputy  Assistance 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Renter 
Representative  (OCR),  and  must  be  filed 
no  later  than  Jime  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  indepoident 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  ail  appUcanta  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of  , 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  ragistiaticHi  pursuant  to  21 
U.S.C  958(a),  21  U.S.C  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c),  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  AjHil  4. 1997. 
TansDca  W.  WouewwlBt 
Acting  Deputy  Asastant  Administrator,  Office 
of  Diversion  Cmttml,  Drug  Enforcement 
Administration. 
(FR  Doc.  97-12300  FUad  5-9-97: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drag  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Apjpllcatlon 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  ^e  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  17, 1997,  Roche 
Diagnostic  Systems,  Inc.,  1080  U.S. 
Hi^way  202,  Somerville.  New  Jersey 
08876-3771,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  tetrahydrocannabinols 
(7370),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  tetrahydrocannabinols  will  be 
utilized  exclusively  for  non-human 
consiimption  in  drug  of  abuse  detection 
kits. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Deputy  Assistant 
Administrator,  (DfBce  of  Diversion 
Control,  Drug  Enforcement 
Admitiistration,  United  States 
Department  of  Justice,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  June  11, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  reqiiired 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  April  2. 1997. 
TeiTum  W.  Woodworth, 
Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
A  dministraUon. 

[FR  Doc.  97-12301  Filed  S-9-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Identification 

Criminal  Justice  Information  Service, 
Agency  Information  Collection 
Actlvltlee;  Propoeed  Collection: 
Comment  Repuest 

AGENCY:  Notice  of  information 
collection  under  review:  Hate  crime 
incident  reports.  This  proposed 
information  collection  was  published  in 
the  Federal  Register  on  March  11, 1997 
at  62  FR  11224,  utilizing  emergency 
review  in  addition  to  allowing  a  60-day 
comment  period.  No  comments  were 
received  by  the  Department  of  Justice, 
Federal  Btueau  of  Investigation, 
Criminal  Justice  Information  Service 
Division.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  11. 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
Request  written  comments  and 
suggestions  firom  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  api»opriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Comments  and/or  suggestions 
regarding  this  notice  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  ATTN:  DOJ  Desk 
Officer,  Washington,  DC  20503. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Hate  Crime  Incident  Report  and 
Quarterly  Hate  Crime  Report 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  11-1  and  11-2.  Federal  Bureau  of 
Identffication,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
will  gather  information  necessary  to 
monitor  the  bias  motivation  of  selected 
criminal  offenses.  The  resulting 
statistics  are  published  annually. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  48,000  respondents  with  an 
average  of  6  hours  and  35  minutes, 
annuadly. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,140  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Maiiagement 
Division,  Suite  850,  Washii^on  Center, 
1001  G  Street  NW.,  Washington.  DC 
20530. 

Dated:  May  6, 1997. 
■opart  o.  Dii^gs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc  97-12334  Fil^d  5-9-07;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities  Under  0MB  Review 
Collection 

AOaiCV:  Merit  Systems  Protection  Board 

(MSPB). 

action:  Notice. 


r:  In  compliance  with  the 
Paperworii  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Merit  Systems  Protection  Board's 
request  for  a  one-year  extension  of 
approval  of  its  optional  appeal  form, 
Ciptional  Form  283  (Rev.  10/94)  has 


been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment  The  appeal  ibim 
is  currently  displayed  in  5  CFR  Part 
1201,  Appendix  I,  and  on  the  MSPB 
Web  Page  at  http://www.gpo.gov/in8pb/ 
index.htm. 


In  this  regard,  comments  are  being 
solicited  on  the  public  reporting  burden. 
The  reporting  burden  for  the  collection 
of  information  on  this  form  is  estimated 
to  vary  from  20  minutes  to  one  hour  per 
response,  with  an  average  of  30  minutes, 
including  time  for  reviewing 

ESTIMATED  Annual  Reporting  Burden 


instructions,  searching  existing  data 
sources,  gathering  and  maintaining  (he 
data  needed,  and  completing  and 
reviewing  the  collection  of  informatioa. 


5  CFR  section 

Annual  num- 
ber of  re- 

-—,,,,  ill.,,,.. 
aponoents 

Frequency  per 
response 

Tot^wmual 
responses 

Hours  per  re- 
sponse 
avg) 

ToMhows 

1201  and  1209 - 

9,000 

1 

9,000 

.5 

4,500 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  shown  below.  Please  refer 
to  OMB  Control  No.  3124-0009  in  any 
correspondence. 

DATES:  Comments  must  be  received  on 
or  before  June  11. 1997. 
ADDRESSES:  Copies  of  the  appeal  fiom 
may  be  obt£ned  form  Aiiin 
Winefordner.  Merit  Systems  Protection 
Board.  1120  Vermont  Ave..  NW.. 
WashiJagton.  DC  20419  or  by  calling 
(202)  653-7200.  Comments  concerning 
the  paperwork  burden  should  be 
addroMed  to  Mr.  Winefordner  and  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
MSPB.  725  17th  Street.  NW.. 
Washington.  DC  20503. 

Dated:  May  6. 1997. 
Robort  E.  Taylor, 

aetk  of  the  Board. 

(FR  Doc.  97-12273  Filed  5-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dochal  Na  50-267] 

Notica  Of  issuance  Of  License 
Amendment  for  the  Putillc  Sendee 
Company  of  Colorado  Fort  8L  Vrsin 
Nudear  Qenorating  Station 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  noddng  the  issuance  of 
License  Amendment  No.  89  for  the 
Public  Service  Company's  (PSC)  of 
Colorado  Fort  St  Vrain  (FSV)  Nuclear 
Generating  Station,  located  near 
Platteville.  Colorado.  License 
Amendment  No.  89  to  DPR-34 
redesignated  the  approved 
Decmnmissioning  Plan,  the  approved 
Supplement  to  the  Environmental 
Report,  and  the  approved  Final 


Radiation  Survey  Plan  as  the  License 
Termination  Plan. 

BACKQROUND:  NRC  initially  published 
on  March  10. 1997,  a  Notice  of  Receipt 
of  the  Public  Service  Company  of 
Colorado  Decommissioning/ 
Termination  Plan  in  the  Federal 
R^iiter  (62  FR  10881).  and  no 
comments  nor  requests  for  hearing  were 
received.  In  addition,  on  November  12, 
1996,  NRC  published  in  the  Federel 
Raster  (61  FR  58087)  a  Notice  of  a 
Public  Meeting  with  the  PSC  to  discuss 
the  decommissioning  and  license 
termination  of  the  FSV.  The  Public 
Meeting  was  held  on  December  3, 1996, 
in  the  vicinity  of  the  plant,  and  no 
comments  nor  requests  for  a  hearing 
were  received. 

ACTION:  Consistent  with  NRC's  revised 
decommissioning  regulations. 
spedficaUy  10  CFR  50.82(a)(9)(iii).  NRC 
is  redesignating  the  approved 
Decommissioning  Plui.  the  approved 
Supplement  to  the  Environmental 
Report,  and  the  approved  Final 
Radiation  Survey  Plan  as  the  licensee's 
Termination  Plan,  and  is  reapproving  it. 
as  now  required  by  NRC's  regulations. 
See  10  CFR  50.82(a)(10).  The  NRC  has 
made  the  findings  required  in  10  CFR 
50.82(a)(10)  for  approval  of  the 
Termination  Plan. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Claytotf  L.  PittigUo,  Prtqect  Manager. 
Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  OJSice  of  Nuclear  Matnial 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T-7- 
F27,  Washington,  DC  20555-0001. 
Telephone  (301)  415-6702. 

Dated  at  Rockville,  MD  this  Sth  day  of 
May,  1997. 


For  die  U.S.  Nudear  Ragulatuy 
Commiasion. 
JtAnWJU.Hkkay. 

Chief,  Low-Level  Waste  and  DecommiBsimung 
Projects  Branch,  Diviuon  c^  Waste 
Managemeta.  Office  of  Nuclear  Material 
S(^ety  and  Safeguards. 
[FR  Doc.  97-12364  Filed  5-9-97;  8:45  am] 
■Luwo  oooe  Ttm  si-# 


NUCLEAR  REGULATORY 
COMMTOOION 

[Docket  TO-mq 

nndbig  of  No  Significant  impact  and 
Notice  of  Opportomlty  for  a  Hearing; 
nanaawi  of  Special  Nudear  Malariaia 
LIcanaa  SNM-1097,  Qanaral  Electric 
Company,  Wllminglon,  NC 

The  U.S.  Nuclear  Regulatory 
Commission  (the  NRC)  is  considering 
the  Renewal  of  Special  Nuclear 
Materials  License  SNM-1097  for  the 
continued  operation  of  General  Electzic 
[GE]  Company's  Niudear  Energy 
Production  Facility  located  in 
Wilmington,  North  Carolina.  The 
facility  manufactures  low-enriched 
uraniimi  fuel  for  commercial  nuclear 
power  reactors.  The  NRC  has 
detramined  not  to  prepare  an 
environmental  impact  statemmt  for  the 
proposed  action,  Ijwcause  the  renewal  of 
License  SNM-1097  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  for  reasons 
described  in  the  environmental 
assessment  (EA). 

Summary  of  the  Enviroimeiital 


Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
OB'S  Specfal  Nuclear  Materials  License 
SNM-1097  for  ten  years.  With  this 
Renewal.  CE  will  continue  to  operate 
the  Wilmington.  North  Carolina,  facility 
to  ctmveit  low-enriched  uranium 
hexafluoride  to  uranium  dioxide  pellets 
and  to  fabricate  fuel  assanblies  for  light 
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water  reactors.  GE  is  authorized  to 
possess  and  use  up  to  50,000  kg  of 
uranium-235  (^^U)  contained  in 
uranium  compounds  enriched  up  to  5 
weight  percent  in  "^U. 

The  racility  converts  low-enriched 
uranium  hexafluoride  (UFd)  to  uranium 
dioxide  (UQj)  powder,  presses  the  UO2 
into  pellets,  loads  the  pellets  into  fuel 
rods,  and  assembles  the  fiiel  rods  into 
fiiel  assemblies.  The  UFe  to  UC>2 
conversion  is  currently  done  using  an 
ammonium  diuranate  (ADU)  process. 
However,  with  license  renewal  GE 
intends  to  b^in  using  a  new  dry 
conversion  process  (DCP),  which  will 
eventually  replace  the  AOU  process. 
The  EA  considers  both  the  impacts  of 
continued  operation  of  the  ADU  process 
and  the  impacts  from  the  DCP,  which 
are  expected  to  be  significantly  reduced. 

Need  for  the  Proposed  Action 

GE  performs  a  necessary  service  for 
the  commercial  nuclear  power  industry 
by  fiihricating  fuel  for  li^t  water 
reactois.  Cuirently,  GE  is  one  of  four 
I»oducer8  in  the  United  States  of  low- 
enriched  uranium  fuel  for  commercial 
reactors.  Denial  of  the  license  renewal 
application  is  an  alternative  available  to 
the  NRC,  but  would  require  expansion 
of  fuel  production  capacity  at  an 
existing  Polity  or  transfer  of  fuel 
Eibrication  activities  to  a  new  facility. 

Envimnmental  Impacts  of  the  Proposed 
Action 

The  continued  operation  of  the  GE 
facility  will  result  in  the  continued 
release  of  low  levels  of  radioactive  and 
nonradioactive  materials  to  the 
environment.  These  include  uranium, 
fluoride,  ammonia,  and  nitrates.  Under 
accident  conditions,  the  facility  could 
release  higher  concentrations  over  a 
short  period  of  time.  GE  uses  a  number 
of  controls  to  reduce  the  release  of 
effluents.  These  effluent  streams  as  well 
as  the  environment  surrounding  the 
facility  are  closely  monitored.  "The 
effluent  controls,  monitoring  program, 
and  mvironmental  impacts  from  routine 
and  non-routine  operations  are 
discussed  in  detail  in  the  EA  pr^Mted 
Iqr  the  NRC  for  this  licoasing  action. 

ESiMnt  Corrals  and  Monitoriag 

The  GE  facility  produces  gaseous, 
liquid,  and  solid  affluent  streams. 
Gaseous  effluents  are  controlled  by  use 
of  high  efficiency  particulate  air  (HEPA) 
ffltntion  and  appropriate  permitted 
scrubbers  when  necessary.  Where 

grinding,  mixing,  milling,  or  hanriling  of 

UO2  powder  exists,  vented  hoods  and 
glove  boxes  are  used.  Liquid  effluents 
are  controlled  by  the  use  of  treatment 
systems  and  wastewater  retention  besins 


designed  to  reduce  the  concentration  of 
contaminants  prior  to  discharge  to  the 
Northeast  Cape  Fear  River,  via  an  on- 
site  effluent  channel.  Solid  wastes  are 
managed  through  a  combination  of 
segregation,  reprocessing,  off-site 
disposal,  recycling  and  incineration. 

Effluents  are  monitored  at  or  just  prior 
to  the  point  of  release.  Gaseous  stack 
effluents  are  sampled  continuously 
under  isokinetic  flow  conditions. 
Samples  are  analyzed  on  a  daily  or 
weekly  basis  for  gross  alpha  activity. 
Several  stacks  are  also  sampled  to 
monitor  fluoride  releases.  Liquid 
effluents  from  operations  are  sampled  at 
the  outfall  of  the  final  process  basins 
using  flow  proportional  composite 
samplers.  Samples  are  analyzed  daily 
for  uranium,  weekly  for  gross  alpha  and 
gross  beta  particle  activity,  and  semi- 
annually for  technetium-99.  Non- 
radiological  parameters  such  as 
nitrogen,  fluoride,  and  metals  are 
monitored  in  compliance  with  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  Sanitary  wastes  are 
sampled  at  the  sanitary  outfall  to  the 
site  effluent  channel,  also  in  compliance 
with  NPDES  permits.  Actual  sampling 
parametera  and  frequency  may  vary 
tvith  NPDES  permit  or  operational 
changes.  Solid  wastes  are  surveyed  prior 
to  treatment  or  off-site  disposal. 

Action  limits,  specified  in  the  GE 
facility  operating  procedures,  are  set  to 
ensure  investigation  of  unusual 
concentrations  ami  corrective  actions  as 
necessary.  This  monitoring  program  is 
revised  as  appropriate  to  accommodate 
changes  in  opoations,  the  emergence  of 
newly-acquired  infnmation,  or 
regufatory  agency  permits  and  other 
authorizations.  The  effluent  monitoring 
program  will  be  expanded  with  the  new 
DCP.  This  will  include  monitoring  of 
new  process  off-gas  and  building 
ventilation  systems. 

Envtronmental  Monitiwuig 

GE  conducts  an  environmental 
monitoring  program  that  samples  air, 
vegetation,  surface  water,  sediment,  and 
groundvrater  for  radioactive  and  ' 
nonradioactive  contaminants.  This 
information  is  used  to  determine 
imparts  to  the  surrounding  area  due  to 
facility  operations. 

Continuous  ambient  air  monitoring 
for  gross  alpha  activity  is  conducted  at 
six  air  sampling  stations  located  in  the 
predominant  wind  directions  from  fiiel 
manufacturing  operations,  along  the 
nearest  site  boundary,  and  in  the 
dkection  of  the  nearest  offaite 
residences.  At  the  southwest  and 
northeast  ambient  air  sampling  paints, 
semi-annual  sampling  for  fluoride 


content  in  forage  grass  is  also 
conducted. 

Surface  water  is  monitored  by 
sampling  the  Northeast  Cape  Fear  River 
both  upstream  and  downstream  of  the 
effluent  channel  discharge  point  near 
the  GE- Wilmington  dock.  Monthly 
upstream  grab  samples  and  weekly 
downstream  composite  samples  are 
analyzed  for  uianiiun  content  In 
addition,  non-radiological  analyses  are 
performed  weekly  to  quarterly  including 
pH,  ammonia,  nitrate,  nitrite, 
temperature,  zirconium,  conductivity, 
BODS,  and  fecal  coliform  per  NPDES 
permit. 

Sediment  samples  from  the  effluent 
channel  are  collected  at  three  locations: 
at  the  final  process  basin  outfall,  above 
the  effluent  channel  dam,  and  below  the 
effluent  channel  dam.  These  samples 
are  collected  semiannually  and 
analyzed  for  uraniimi  concentration. 
Samples  are  also  taken  of  the  sediment 
in  the  storm  water  channel  draining  the 
controlled  access  fuel  manufacturing 
area.  In  addition,  soil  samples  are 
collected  from  several  on-site  and  off- 
site  locations  and  analyzed  for  uranium 
content 

To  monitor  the  impact  of  the  facility 
on  groundwater,  numerous  wells  have 
been  installed.  Shallow  monitoring 
wells  were  installed  in  the  uppermost 
aquifer  in  the  immediate  proximity  of 
potential  sources  of  contamination  such 
as  lagoons  or  selected  waste  storage 
areas.  In  addition,  monitoring  wells  for 
the  deefier  aquifer,  which  is  the 
principal  water  supply  in  the  area,  have 
been  installed  to  provide  information  on 
the  quality  of  this  water  supply.  In  each 
of  these  monitoring  systems,  particular 
attention  is  given  to  the  presence  of 
nitrate,  whidi  is  common  to  the  bulk  of 
the  treated  effluent  streams  and  is  not  as 
readily  attenuated  in  the  subsurface  as 
are  some  of  the  other  potmtial 
contaminants. 

Impacts  From  Nogmal  Operations 

No  measurable  impacts  have  been 
observed  to  air,  surface  water,  or 
vegetation  due  to  releases  from  the  GE 
fa^ty.  However,  there  have  been 
impacts  to  the  shallow  and  the  principal 
aquifen  at  the  site.  In  addition,  historic 
discharges  have  contaminated  soil 
braeath  the  process  building  and 
adjacent  to  waste  water  impoundments 
and  disposal  trenches  for  calcium 
fluoride. 

Between  1989  and  1995,  levels  of 
gross  alpha  activity  above  background 
were  identified  on  several  occasions  in 
a  series  of  wells  installed  in  the  shallow 
aquifer  near  the  final  process  basins. 
Uranium  was  detected  in  one  of  the 
wells.  Measurements  of  nitrate. 


ammonfa,  and  fluoride  in  these  wells 
were  at  background  levels.  GE  is 
cunenUy  assessing  these  data  to 
determine  the  significance  and  fate  of 
the  contamination. 

In  addition  to  the  wells  near  the  final 
process  basins,  one  well  near  the  waste 
treatment  facility,  showred  uranium  and 
gross  alpha  activity  above  background 
levels.  This  well,  completed  in  the 
shallow  aquifer,  also  showed  elevated 
levels  of  nitrate,  ammonia,  and  fluoride 
from  1989  to  1995.  It  is  believed  that  the 
groundwater  near  the  well  was 
contaminated  in  1986  from  anunonium 
fluoride  waste  water  as  a  result  of  a  leak 
in  an  overhead  pipe.  Corrective  actions 
were  taken  and  the  fluoride  and 
ammonia  levels  have  generally 
decreased  in  the  well  since  1987. 
Although  average  nitrate  levels 
decreased  from  1987  to  1991,  levels 
have  begun  to  increase  since  that  time. 
GE  staff  representatives  indicate  that 
assessment  of  these  data  continues. 

Elevated  concentrations  of  nitrate, 
fluoride,  and  uranium  were  also 
meesured  in  the  shallow  aqiiifer  beneath 
the  manufacturing  buildings.  The 
contamination  was  due  to  the  seepage  of 
liquids  through  a  seam  in  a  concrete 
floor  in  the  1970's  and  1980's.  When  the 
contamination  was  discovered,  the  floor 
seams  were  repaired  and  the 
contaminated  soil  was  removed.  In 
addition,  a  shaUow  horizontal 
groundwater  collection  system  was 
installed  to  contain  and  collect  localized 
contaminated  groundwater. 

Although  there  has  been  an  impact  to 
the  shallow  aquifer,  GE  has  put  into 
place  meastires  to  assess  and  to  mitigate 
these  impacts.  There  is  no  indication 
that  radiological  contamination  has 
migrated  offsite,  and  therefore,  impacts 
to  die  offaite  population  are  not 
expected.  Remediation  of  this 
contamination  may  be  necessary  at  the 
time  of  decommissioning  prior  to 
termiiution  of  the  license  and  release  of 
the  facility. 

The  routine  monitoring  program  also 
identified  traces  of  organics  (chlorinatad 
solvmta  and  1,1,1-tridiloroethylene)  in 
the  principal  aquifar  in  1991.  The 
contamination  was  the  result  of 
activities  at  the  site  which  were 
discontinued  over  a  decade  ago.  When 
the  contaminants  were  discovered, 
additional  monitoring  wells  were  added 
to  both  the  site  boimdaries  and  the  site 
interior  for  the  shallow  and  the 
principal  aqiufsr.  In  addition,  pump  and 
treat  methods  were  initiated  to  contain 
the  spread  of  contamination.  The  North 
Carolina  Department  of  Environmental 
Quality  regufates  these  xaonitoring  and 
corrective  ac^on  programs  and 


mi»intain«  all  documenfa  concerning 
this  issue. 

The  release  of  radioactive  material  to 
air  and  water  from  the  GE  facility 
representa  a  potential  negative  impact 
on  the  health  and  safety  of  the 
surrounding  population.  The  primary 
component  of  this  impact  is  an 
incrediental  increase  in  the  risk  of 
cancer  due  to  low  levels  of  radiation 
exposure.  The  impacta  due  to  long-tenn 
releases  from  normal  operations  are 
summariaed  below. 

The  impact  is  calculated  and 
presented  in  terms  of  committed 
effective  dose  equivalent  (CEDE)  and 
organ  doses  resiilting  from  a  single  year 
of  operations.  For  doses  resulting  from 
the  inhalation  or  ingestion  of  uranium, 
this  quantity  is  the  total  efEsctive  dose 
equivalent  (TEDE)  (or  organ  dose)  that 
wrill  accrue  to  an  individual  over  a  50- 
year  period  beginning  with  the  year  the 
intake  occure.  Doses  to  a  hypothetical 
maximally  exposed  individual  (MEI)  are 
sununarized  in  this  section.  A  detailed 
description  of  the  calculational  methods 
used  for  the  dose  assessment  is 
provided  in  the  EA. 

The  radionuclide  doses  were 
estimated  using  the  Hanford 
Environmental  Radiation  Dosimetry 
Software  Sjrstem  GENII  computer  code. 
Atmospheric  release  exposure  pathways 
included  inhalation,  ingestion  of 
contaminated  crops  and  resuspended 
dirt,  and  external  exposure  to  the 
airborne  plume  and  contaminated 
ground.  Liquid  release  exposure 
pathways  included  ingestion  of 
contaminated  drinking  water,  fish, 
mollusks,  and  crustaceans. 

Based  on  air  effluent  data  for  the  past 
five  years,  the  GE  facility  releases 
approximately  100  microcxiries  of  gross 
alpha  particle  activity  per  year.  This 
activity  is  expected  to  decrease  by  50 
percent  when  the  DCP  replaces  the  ADU 
converaion^  process.  However,  doses 
were  conservatively  calculated 
A«i«iiitiing  a  release  of  300  microcuries  of 
gross  alpha  particle  activity  per  year. 
The  TEDE  to  the  MEI  at  the  site 
boundary  was  estimated  to  be  0.001 
mSv/yr  (0.1  mrem/yr).  the  dose  to  the 
nearest  resident  located  760  m  south  of 
the  facility  was  estimated  to  be  about 
4E-4  mSv/]rr  (0.04  mrem/yr).  and  the 
dose  to  the  population  was  estimated  to 
be  0.0009  person-Sv/yr  (0.09  person- 
rem/yr).  Ii^ialation  is  the  major 
exposure  pathway  contributing  99.9 
percent  of  the  dose. 

Liquid  effluenta  from  the  facility  are 
released  to  the  Northeast  Cape  Fear 
River.  Measured  uranium 
concentrations  at  the  site  dock,  near  the 
effluent  outfall  averaged  2.8E-9 
microcuries  per  milliliter  for  1989- 


1994.  This  river  is  not  used  as  a 
drinking  water  supply  for  area  residentsT 
However,  the  maximally  e?q>osed 
individual  was  assumed  to  use  river 
water  and  river  food  producta  at  the  QSL 
Wilmington  dock.  The  radionuclide 
concentration  released  in  liquid  effluent 
is  expected  to  decrease  when  the  DCP 
repl«»s  the  ADU  process.  The  TEDE  to 
the  MEI  was  estimated  to  be  0.007  mSv/ 
yr  (0.7  mrem/yr)  for  the  current  ADU 
process,  0.001  inSv/yr  (0.1  mrem/yr)  for 
the  DCP  process,  and  0.008  mSv/yr  (0.8 
mrem/yr)  during  the  transitional  period. 

NRC  regulations  (10  CFR  20.1301) 
require  tlut  the  Total  Effective  Dose 
Ecpiivalent  (TEDE)  for  memben  of  the 
public  not  exceed  1.0  mSv  (100  mrem) 
per  year.  The  TEDE  is  the  sum  of  the 
effective  dose  equivalent  from  exposure 
to  external  radiation  for  one  year  and 
the  CEDE  defined  above.  Estimated 
doses  for  all  releases  from  CE  are  small 
fractions  of  the  applicable  limita. 

Radiological  impacts  to  woricers  at  the 
GE  facility  were  also  considered  as  part 
of  the  EA.  During  1994  and  1995, 
approximately  1000  radiation  woricers  at 
the  GE  plant  were  potentially  exposed 
to  radioactive  materials.  The  TEDE  to 
the  average  woricer  during  this  time  was 
0.39  cSv  (0.39  rem).  The  maximtim 
TEDE  that  any  worker  received  during 
these  years  was  2.1  cSv  (2.1  rem)  durfrig 
1994  and  2.4  cSv  (2.4  rem)  in  1995. 
These  doses  are  well  below  the  NRC 
limit  of  5  cSv  per  year  (5  rem/yr)  in  10 
CFR  20.1201.  After  the  ADU  to  DCP 
transition  period  is  over,  it  is 
anticipated  that  occupational  exposures 
would  decrease  because  of  a  less 
complex  process,  new  equipment,  and  a 
better  separation  between  the  worker 
and  the  nuclear  material. 

Monitoring  data  have  shown  no 
significant  impact  from  radiological  or 
non-radiological  releeses  on  surface 
water,  sedimoit  soil,  groimdwatw,  air 
quality,  or  biota  outside  the  boundary  of 
the  QE  facility.  GE  has  an  excellent 
NPDES  compliance  record.  Although 
some  impact  on  groundwatm  and  soil 
has  occurred,  GE  is  addressing  those 
issues.  GE  operations  are  expected  to 
have  littie  or  no  impact  on  cultural 
resources,  and  to  have  a  positive 
socioeconomic  impact 

Although  there  are  some  minority 
communities  located  within  three  miles 
of  the  facility,  no  high  and  adverse 
impacta  are  projected  on  these 
communities.  Doses  to  individuals 
would  be  much  greater  at  the  property 
boundary  of  the  site.  These  doses  are 
well  below  NRC  regulatory  limits. 
ConsequenUy.  there  are  no 
environmental  justice  impacta 
associated  widi  the  reoewaL 
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Impacts  From  Aocidantal 

Release  of  radioactive  or  hazardous 
materials  under  abnormal  or  accident 
conditions  poses  a  potential  risk  to 
public  health  and  safety  and  the 
environment  The  potential 
consequences  of  these  accidents  include 
personal  injury,  health  effects  from 
acute  expostires  to  toxic  materials,  non- 
stochastic  effects  from  acute  radiation 
exposure,  and  risk  of  latent  cancer 
frttality  from  exposure  to  radioactive 
material.  Most  of  these  risks  are  to 
workers  at  the  facility,  rather  than  to 
members  of  the  public. 

Severity  Category  I  and  Category  n 
accidents  resulting  in  the  release  of 
radioactive  materials  were  examined  in 
the  EA.  Category  I  represents  accidents 
that  could  be  anticipated  to  occur  at 
least  once  during  the  lifetime  of  the 
facility.  Category  II  represents  accidents 
that  would  not  be  expected  to  occur 
during  the  lifetime  of  the  facility,  but 
are  considered  credible  accidents  under 
highly  onuaual  and  unlikely  conditions. 
These  include  two  accidents  involving 
the  release  of  non-radioactive  materials 
(hydrofliioric  add  and  hydrogen). 

The  accident  analyses  demonstrated 
that  no  adverse  health  effects  would  be 
expected  to  the  off-site  population  due 
to  the  Category  I  accidents  or  to  the  non- 
radiological  accidents.  However. 
Category  n  accidents  including  a  large 
UF6  cylinder  fire  that  occurs  in  the 
outside  storage  area  at  the  fMnUty,  a 
defhiorinator/calciner  explosion  that 
results  in  a  building  breach,  a  major 
crhicality  accident,  or  a  m^or  facility 
fire  that  involves  a  large  amoimt  of  UO2 
powder  could  restilt  in  significant  doses 
or  toxicity  effects  to  off-site  individuals. 
Howevw,  the  occurrence  of  these 
accidents  is  extremely  unlikely.  In 
addition,  the  licensee  baa  developed 
operating  and  emergency  procedures  to 
control  and  minimize  the  effects  of 
these  types  of  accidents.  Therefore, 
license  renewal  tvill  not  have  a 
significant  impact  on  the  general 
population. 


The  staff  concludes  that  the  impact  to 
the  environment  and  to  human  health 
and  saisty  from  operations  at  this 
fiKdlity  has  been  and  is  expected  to 
ronain  minimal.  Results  of  the 
environmental  monitoring  program 
omducted  during  the  previous  licensing 
period  indicate  no  significant  impact  to 
the  environment  as  a  result  of  site 
operations.  Radioactive  materials  in 
effluents  released  to  the  environment 
are  well  below  regulatory  limits.  The 
total  dose  received  by  the  maximally 


exposed  individual  is  well  below 
federal  regulatory  limits. 

Ahemative  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
is  to  deny  renewal  of  the  license.  In  this 
case,  GE  would  shut  down  processing  of 
special  nuclear  material  to  produce 
nuclear  fuel,  and  would  decontaminate 
and  decommission  (D&D)  the  site  in 
accordance  with  an  approved  plan. 
With  this  action,  release  of  racQological 
and  non-radiological  effluents  from 
licensed  operations  would  cease  in  the 
near  term,  as  would  the  minimal 
impacts  resulting  from  those  releases. 
Non-renewal  of  the  license  would  also 
result  in  significant  socioeconomic 
impacts  in  New  Hanover  County  and 
beyond.  These  would  include  loss  of 
direct  and  indirect  employment  as  well 
as  reduction  in  tax  revenues  to 
surrounding  jurisdictions.  The 
enviroiunental  impacts  of  the  DftO 
activities  would  be  assessed  during  NRC 
review  of  a  detailed  D&D  plan  prepared 
by  CE  following  a  thorough  site  survey. 

Agencies  and  Persons  Consulted 

During  the  preparation  of  the  EA, 
NRC  coordinated  with  various  state  and 
local  agencies  to  inform  them  about 
NRC's  ongoing  review  and  to  gather 
information.  These  contacts  included 
the  North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources  [NCEHN),  Ntmgame  and 
Endangered  Species  Section  and  the 
NCEHN  Division  of  Radiation  Protection 
for  information  on  NPDES  permit 
compliance  and  the  NC  Environmental 
Sampling  Program.  The  NCEHN 
Division  of  Water  Quality  and  the 
Division  of  Air  Quality  in  Wilmington, 
the  United  States  Environmental 
Protection  Agency  (USEPA)  Region  IV 
Superfund  Ramedial  Branch,  and  the 
USEPA  Toxics  Management  Division. 
Air  and  Radiation  Technical  Branch 
were  also  contacted. 

Finding  of  No  Significant  Impact 

The  NRC  has  prepared  an  EA  related 
to  the  renewal  of  Special  Nuclear 
Materials  License  SNM-1097.  On  the 
basis  of  this  assessment,  the  NRC  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement  Accordingly,  it  has  been 
determined  that  a  finding  of  no 
significant  impact  is  appropriate. 

The  EA  and  the  dociunents  related  to 
this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC's  Public  Document  Room  at  the 


Gebnan  Building,  2120  L  Street  NW, 
Washington,  DC. 

O^iortanity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  renewal  of  this  license 
may  file  a  request  for  a  hearing.  Based 
on  the  EA  and  accompanying  safety 
evaluation,  NRC  is  preparing  to  renew 
License  SNM-1097.  Prior  to  renewing 
the  license,  NRC  will  determine  that  GE 
has  satisfied  the  requirements  of  the 
Atomic  Energy  Act  of  1954,  et  seq.,  and 
NRC  requirements.  Any  request  for  a 
hearing  must  be  filed  with  the  OfiSce  of 
the  Seoetary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C,  20555, 
within  30  days  of  the  publication  of  this 
Notice  in  the  Federal  Register,  must  be 
served  on  the  NRC  staff  (Executive 
Director  for  Operations,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852);  and  on  the  licensee  {CE 
Nuclear  Energy  Production  Facility, 
P.O.  Box  780,  Wilmington,  NC  28402); 
and  must  comply  with  the  requirements 
for  requesting  a  hearing  set  forth  in  the 
Commission's  regulation  10  CFR  2, 
Subpart  L,  "Informal  hearings 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

The  requestor  must  address  the 
fblli),wing  requirements  in  detail: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceiading, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circuinstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
Notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  die  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(e.g..  health,  safety)  interest  in  the 
proceeding;  and  the  possible  efiiact  of 
any  order  that  may  fa«  entwed  in  the 
proceeding  upon  the  requestor's 
interest 

Dated  at  Rockvilla,  Maryland,  this  6th  day 
of  May  1997. 

For  the  Nuclear  Ragulatmy  Commission. 
MkfaaalF.  Weber, 

Chief,  Licensing  Bnmch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  NMSS. 
[FR  Doc.  97-12365  Filed  S-9-97: 8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommltlM  on  Reactor 
Safeguards;  Subcommittse  Meeting  on 
Planning  and  Procedures;  Notica  of 
Mealing 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
June  10, 1997,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  [2i  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarruited 
invasion  of  personal  pri^^cy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  June  10. 1997— 12  M)  Noon 
until  1:30  p.m. 

The  Subcommittee  will  discxiss 
proposed  ACRS  activities  and  related 
mattera.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  wiUi  the 
conctirrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  cmd  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  uigad  to  contact  the  above 
named  individual  one  or  two  woridng 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  oocurrad. 


Dated:  May  6, 1997. 
Sam  DnraiswaiBy, 

Chief.  Nuclear  Reactors  Branch. 

[FR  Doc.  97-12362  FUed  5-9-97;  8:45  am] 


NUCLEAR  REGULATORY 


Draft  Regulatory  Guide;  laauanca, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  conmient  proposed 
revisions  of  three  guides  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guides  are  temporarily 
identified  as  DG-1048,  which  is  the 
proposed  Revision  31  to  Regulatory 
Guide  1.84,  "Design  and  Fabrication 
Code  Case  Acceptability,  ASME  Section 
m.  Division  1";  DG-1049,  which  is  the 
proposed  Revisimi  31  to  Regulatory 
Guide  1.85,  "Materials  Code  Case 
Acceptability,  ASME  Section  m. 
Division  1";  and  DG-1050,  which  is  the 
proposed  Revision  12  to  Regulatory 
Guide  1.147,  "Inservice  Inspection  Code 
Case  Acceptability,  ASME  Section  XI, 
Division  1,"  and  they  will  be  in  Division 
1,  "Power  Reactors."  DG-1048  and  DG- 
1049  are  being  developed  to  provide 
updated  guiduice  on  ASME  Code  Cases 
that  are  acceptable  to  the  NRC  staff  for 
use  in  light-water-cooled  nuclear  power 
plants.  DG-1050  is  being  developed  to 
provide  updated  guidance  on  ASME 
Code  Cases  that  are  acceptable  to  the 
NRC  staff  for  use  in  inservice 
inspections  of  light-vratercooled 
nuclear  power  plants. 

These  draft  guides  are  being  issued  to 
involve  the  public  in  the  early  stages  of 
regulatory  positions  in  these  areas.  The 
draft  guides  have  not  received  complete 
staff  review  and  do  not  represent  an 
official  NRC  staff  position. 

Public  conunents  are  being  solicited 
on  the  guides.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Strert  NW..  Washington. 


DC.  Comments  will  be  most  helpful  if 
received  by  July  21, 1997. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (venion  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directiy  by 
dialing  the  toll  free  number  1-800-303- 
9672.  Communication  software 
parameten  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  theia  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
partictilarly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorid  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  diet 
%viU  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  direcUy  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorid's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  Fedworld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  wiU  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  commeots  or  upload 
files  (comments)'.  U  you  contact 
Fedworld  using  FTP,  all  files  can  be 
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accessed  and  doMmloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  Fedworld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards,  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  e-mail  AXD39nrc.gov.  For 
more  information  on  the  draft  regulatory 
guides,  contact  E.O.  Woolridge, 
telephone  (301)  415-6004;  e-mail 
EOWOnrc.gov. 

Although  a  time  limit  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC.  Requests  for  single 
copies  of  active  or  draft  guided  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rocknlle,  Maryland,  this  28th  day 
ofApriligg?. 

For  the  Nuclear  Regulatory  Conuniaaion. 

LawnncaCShao. 

Knctar.  Drriakm  ofEnginaering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  97-12363  Filed  5-9-97;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  an 
Expiring  Infomfiation  Collection: 
Federal  Employees  Health  Benefits 
(FEHB)  Annuitant  Express  Open 
Season  Interactive  Voice  Response 
System  (IVR) 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  will  be  submitting  to  the 
Office  of  Management  and  Budget  a 
request  for  review  of  an  expiring 
information  collection.  FEHB  Annuitant 
Express  Open  Season  IVR  (Interactive 
Voice  Response  System)  is  used  by 
retirees  and  survivors  to  collect 
information  for  changing  FEHB 
enrollments,  requesting  plan  brochures, 
requesting  a  chainge  of  address, 
requesting  cancellation  or  suspension  of 
F^iB  benefits,  requesting  payment 
directly  to  the  Office  of  Personnel 
Management  where  the  FEHB  payment 
is  greater  than  the  monthly  annuity 
amount,  or  requesting  a  copy  of  the 
FEHB  Customer  Satisfaction  Survey 
restilts.  We  are  replacing  the  0PM  2809 
EZl  and  OPM  2809  EZ2  with  the  IVR 
technology  to  improve  our  response 
time  to  our  customers. 

We  estimate  75,000  requests  will  be 
completed  annually.  Each  request  takes 
approximately  10  minutes  to  complete. 
The  annual  estimated  burden  is  12,525 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208.  or  E-mail 
to  jm&rronOmail.opm.goy 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  June  11, 
1997. 

A00RE8SCS:  Send  or  deliver  comments 
to — Lorraine  E.  Dettman.  Chief. 
Operations  Sup{)ort  Division. 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349.  Washington, 
DC  2D41S. 

FOR  MFORMATION  REQAnOMQ 
AOMMMTRATIVE  COOROMATKM  CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

Office  of  Panonnal  Management 

Director. 

(FR  Doc  97-12346  Filed  5=9-97;  8:45  am) 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 
ACTKM:  Notice  of  the  addition  of  a  new 
routine  use  and  modifications  to  an 
existing  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  the  addition  of  a  new  routine 
use  and  modifications  to  Privacy  Act 
system  of  records  USPS  140.020, 
Postage — Postage  Meter  Records.  The 
new  routine  use  cldHfies  that  the  Postal 
Service  may  make  disclosures  to 
authorized  postage  meter  manufacturers 
for  administering  postage  meter 
activities.  The  modifications  expand  the 
system  location  to  include  a  centralized 
site  and  clarify  the  language  of  an 
existing  routine  use  and  other  segments 
of  the  system  description. 
DATES:  This  proposal  will  become 
effective  without  further  notice  on  June 
23, 1997,  unless  comments  received  on 
or  before  that  date  that  result  in  a 
contrary  determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accounting/Records,  United 
States  Postal  Service.  475  L'Enfant  Plaza 
SW,  Room  8800,  Washington,  DC 
20260-5243.  Copies  of  all  written 
comments  will  be  available  at  the  above 
address  for  public  inspection  and 
photocopying  between  8  a.m.  and  4:45 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  (202)  268-2608. 
SUPPLEMENTARY  MFORMATKM:  System  of 
records  USPS  140.020,  Postage— Postage 
Meter  Records,  collects  information 
concerning  postage  meter  use.  This 
notice  adds  a  routine  use  consistent 
with  existing  practice  and  postal 
regulations  and  clarifies  a  routine  use 
and  other  segments  of  the  system 
description  as  explained  below. 

Customers  who  wish  to  p>ay  postage 
using  a  postage  meter  may  request 
authorization  from  the  Postal  Service.  If 
authorization  is  granted,  the  customer  is 
issued  a  license  to  use  a  postage  meter. 
Postage  meters  are  available  only  by 
lease  from  authorized  manufacturers. 
Because  the  Postal  Service  holds  these 
manufacturers  responsible  for  the 
control,  ofteration,  maintenance,  and 
replacement  of  customer  meters,  the 
Pmtal  Service  and  the  manufacturers 
must  exchange  relevant  information 
about  the  meter  holders.  For  example,  if 
a  meter  manufacturer  cannot  locate  one 
of  its  meters  in  sovice.  the  Postal 
Service  requires  the  manufacturer  to 
take  several  actions.  One  of  those 


actions  is  to  contact  the  local  post  office 
to  verify  the  location  of  the  meter  holder 
as  shown  in  meter  records  kept  at  that 
post  office.  In  another  example,  the 
Postal  Service  might  need  to  disclose  to 
a  meter  manufacturer  that  a  holder's 
license  has  been  revoked  so  that  the 
meter  can  be  retrieved  by  the 
manufacturer.  New  routine  use  No.  2 
makes  express  that  the  Postal  Service 
may  make  such  necessary  disclosvues  to 
an  authorized  meter  manufacturer,  its 
affiliates,  dealers,  subsidiaries,  or 
franchises. 

Minor  changes  are  also  made  to  the 
system  description.  Clarifying  language 
is  added  to  routine  use  No.  1.  The 
language  does  not  alter  its  scope  of 
authority  but  merely  conforms  to 
applicable  regulations  by  stating  which 
information  a  requester  must  provide 
before  the  Postal  Service  will  disclose 
information.  The  system  location  is 
amended  to  include  the  site  of  a  new 
centralized  system  for  processing 
license  applications.  In  addition,  the 
descriptions  of  the  categories  of  records 
in  the  system,  the  record  source 
categories,  and  the  notification 
procedures  are  strengthened.  Finally, 
the  system  manager's  name  is  changed 
to  reflect  recent  changes  in 
organizational  imits. 

The  system  changes  are  not  expected 
to  have  any  effiect  on  individual  privacy 
rights.  Most  information  kept  within  the 
system  pertains  to  businesses  rather 
than  individuals.  To  the  extent 
information  is  kept  about  individuals, 
the  changes  do  not  in  any  manner  alter 
the  nature  or  broaden  the  types  of 
information  already  kept  in  the  system. 
New  routine  use  No.  2  supports  a  long- 
standing practice  and  nemi  to  disclose 
information  to  postage  meter 
manufacttirers  for  administering  postage 
meter  activities.  Information  about  a 
meter  user  will  be  disclosed  only  as 
necessary  and  only  to  the  manufacturer 
or  its  affiliates,  dealers,  su^idiaries.  or 
franchises  supplying  the  meter  to  that 
user.  The  integrity  of  information  kept 
will  be  enhanced  by  the  central  tracking 
system.  That  system  will  monitor  meter 
inspections  by  manufacturers  to  provide 
maintenance  of  more  accurate  records. 
Finally,  the  privacy  protections 
extended  to  these  records  are  not 
diminished  in  any  manner.  Paper 
records  continue  to  be  kept  in  secured 
areas  of  post  offices,  with  access 
restricted  to  those  individuals  who  have 
an  official  need.  Automated  records  are 
protected  by  security  packages  and 
password  access. 

In  addition  to  the  protections  imposed 
by  the  Privacy  Act,  the  Postal 
Reorganization  Act  imposes  restrictions 
on  the  disclosure  of  information  of  the 


type  kept  within  system  USPS  140.020. 
The  Act  does  not  permit  the  Postal 
Service  to  disclose  lists  of  postal 
customers  or  other  persons.  It  also  does 
not  require  the  Postal  Service  to  disclose 
information  that  could  cause 
competitive  harm.  The  Postal  Service 
has  traditionally  considered  the  mailing 
habits  of  a  particular  ctistomer  exempt 
from  disclosure  under  the  Postal 
Reorganization  Act 

Pursuant  to  5  U.S.C.  552a(e)(ll], 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  new 
routine  use  has  been  sent  to  Congress 
and  to  the  Office  of  Management  and 
Budget  for  their  evaluation. 

The  most  recent  description  of  USPS 
140.020  appears  at  54  FR  43701,  dated 
October  26. 1989.  It  is  proposed  that  the 
description  be  amended  as  follows: 

USPS  140.020 
SYSTEM  name: 

Postage — ^Postage  Meter  Records, 
140.020. 

SYSrai  LOCATIONS: 

[CHANGE  TO  READ)  Post  offices  and 
the  National  Customer  Support  Center, 
Memphis,  TN. 


CATEQOnCS  OF  RECOnOS  M  THE  SVSTBI: 

[CHANGE  TO  READ]  Customer  name 
and  address,  change  of  address 
information,  corporate  business 
customer  information  (CBQS)  number, 
business  tax  identification  number, 
business  profile  information,  estimated 
annual  metered  postage  and  annual 
percentage  of  metered  mail  by  type,  post 
office  where  mail  is  entered,  license 
number,  date  of  issuance,  license 
application,  and  transaction  documents. 


or  its  affiliates,  dealers,  subsidiaries,  or 
franchises  for  administering  the  postage 
meter  program.  Release  will  be  limited 
to  relevant  information  about  that 
manufacturer's  customers  only. 


SYSTEM  MANAQER(8)  AND  ADDRESS: 
[CHANGE  TO  READ)  CHIEF 
MARKETING  OFFICER.  SENIOR  VICE 
PRESIDENT,  UNITED  STATES  POSTAL 
SERVICE,  475  L'ENFANT  PLZ.  SW., 
WASHINGTON,  DC  20260-2400. 

NOTVWATION  PROCEDURE: 

[CHAN(^  TO  READ]  Individuals 
wanting  to  know  whether  information 
about  them  is  maintained  in  this  system 
of  records  must  address  inqxiiries  in 
writing  to  the  postmaster  of  their 
licensing  post  office.  When  making  this 
request,  an  individual  must  supply  the 
license  number  and  his  or  her  name  as 
it  appears  on  the  meter  license. 


ROUTWE  USES  OF  RECORDS  MASITAMED  M  THE 
SYSTEM,  MCUJOMG  CATGQORES  OF  U8B«  AND 
THE  PURPOSES  OF  SUCH  USES: 

(CHANGE  TO  READ]  General  routine 
use  statements  a,  b,  c.  d.  e,  f.  g.  h.  j.  and 
m  listed  in  the  prefatory  statement  at  the 
beginning  of  the  Postal  Service's 
published  system  notices  apply  to  this 
system.  Other  routine  uses  follow: 

1.  The  name  and  address  of  a  meter 
user,  and  the  name  of  any  person 
applying  for  a  permit  on  behalf  of  the 
user,  may  be  disclosed  to  any  member 
of  the  pid)lic  provided  that  the  requester 
at  the  time  of  request  supplies  the 
applicable  meter  serial  nimiber  and  the 
name  or  ZIP  Code  of  the  licensing  post 
office  as  they 

2.  Records  or  information  from  this 
system  may  be  disclosed  to  an 
authorized  postage  meter  manufacturer 


RECORD  SOURCE  CAT 

[CHANGE  TO  READ]  Ucense 
applicants,  licensees,  postal  officials 
administering  meter  licenses;  and 
authorized  manufacturers  of  postage 
meters. 

Stanky  F.  Miras, 
Chief  Counsel,  Legislative. 
[FR  Doc.  97-12267  Filed  5-9-97;  8:45  am] 
■MXMQ  CODE  IITO-ia-P 


SECURITIES  AND  EXCHANGE 
COMMSSION 

Submission  for  OMB  Rsvlsw; 
CoRMnanl  RsQuaat 

Upon  Written  Request.  Copies  AvaHabie 
From:  Securitifla  and  Kxnhangn  Commission, 
Office  of  Filings  and  InfiDnnation  Services. 
Washington,  OC  20549. 


Rule  6a-l  and  Foim  1,  SEC  File  No.  270-18; 

OMB  Control  No.  3235-0017. 
Rule  6a-2  and  Form  1-A;  SEC  File  No.  270- 

13;  OMB  Control  Na  3235-0022. 
Rule  15Ba2-l  and  Fonn  MSD;  SEC  File  No. 

270-88;  OMB  Control  No.  3235-0083. 
Rule  17AC2-2  and  Fonn  TA-2;  SEC  File  No. 

270-298;  OMB  Contiol  Na  3235-0337. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Rule  6a-l  and  Form  1  states  that  the 
Commission  may  not  grant  registration 
to  an  exchange  as  a  national  securities 


O.KIkHf. 


VmAma^l    S. 


/    Vnl      RO     Mn     Ql     /    \A. 


i-kYl#lavr 


Kjfo 
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exchange  unless  it  finds,  among  other 
things,  that  the  exchange  is  organized  so 
that  it  has  the  capacity  to  carry  out  the 
purposes  and  to  comply  with  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  Form  1  is  necessary 
because  it  requires  the  information 
needed  by  the  Commission  to  determine 
whether  granting  registration  to  an 
exchange  would  be  appropriate. 

Because  Form  1  is  nled  on  a  one-time 
basis  by  an  exchange,  it  is  estimated  that 
approximately  1  respondent  incxirs  an 
average  of  45  burden  hours  annually  to 
comply  with  the  rule. 

Rule  6ft-2  requires  that  registered  and 
exempted  national  securities  exchanges 
file  Form  1-A  on  an  annual  basis.  Form 
1-A  is  necessary  because  it  informs  the 
Commission  of  any  changes  to  Form  1 
during  the  exchange's  preceding  fiscal 
year. 

Form  1-A  is  required  to  be  filed 
annually  by  a  registered  or  exempted 
exchange  to  update  information 
required  to  be  filed  on  Form  1  which 
has  changed  during  the  exchange's 
preceding  fiscal  year.  Such  information 
is  elicited,  pursuant  to  the  requirements 
of  Rule  6a-l  under  the  Exchange  Act, 
on  Form  1.  It  is  estimated  that 
approximately  9  respondents  incur  a 
total  of  270  burden  hours  annually  to 
comply  with  the  rule. 

Rule  15Ba2-l  provides  that  an 
application  for  registration  by  a  bank 
municipal  securities  dealer  must  be 
filed  on  Form  MSD.  The  information 
required  to  be  disclosed  on  Form  MSD 
is  necessary  for  the  Commission  to 
determine  whether  or  not  registration  as 
a  municipal  securities  dealer  should  be 
granted. 

It  is  estimated  that  approximately  40 
respondents  will  utilize  this  application 
procediue  annually,  with  a  total  burden 
of  60  hours,  based  upon  past 
submissions. 

Rule  17Ac2-2  requires  transfer  agents, 
who  are  not  exempt,  to  file  an  annual 
report  of  their  business  activities  on 
Form  TA-2  with  the  Commission,  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  or  the  Federal  Deposit 
Insurance  Corporation. 

It  is  estimated  that  approximately 
1,000  respondents  are  exempt  from 
providing  certain  information  contained 
in  the  annual  report  An  additional  400 
non-exempt  respondents  will  file  an 
annual  report  The  total  annual  burden 
is  14)00  hours  for  exempt  respondents 
and  2,000  hours  for  non-exempt 
respondents,  based  upon  past 
submissions. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 


Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Dated:  May  6, 1997. 
Mai-garat  R  McFarUnd, 
Deputy  Seavtary. 

[FR  Doc  97-12353  Filed  5-9-97;  8:45  ami 
aaxMO  cooc  iei»-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[niliaii  No.  34-38673:  HI*  No.  SR-Anwx- 
9T-1(q 

Self-Regulatory  Organizations;  Notica 
of  Rling  of  Propoaad  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  AinandnianlB  to  Rule 
170.01  Pertaining  to  Specialists 
Establishing  a  Position 

May  5, 1997. 

Pursuant  to  Section  190))(1)  of  the 
Seciiritiee  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
24, 1997,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  QI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  fitim  interested 
persons. 

L  Self-Ragnlatory  OrganixatioB's 
Statement  of  tiie  Temn  of  Subatance  of 
die  Propoaad  Rule  Change 

The  Amex,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend 
Commentary  .01  to  Exchange  Rule  170 
to  permit  a  specialist  to  provide 
liquidity  to  orders  on  the  book  in 
stabilizing  transactions  without  the 
necessity  of  first  obtaining  Floor  Official 
approval. 


•  15  U.S.C  78i(bNl) 
*17CFK240.19b-«. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  170  ("Rule"),  the  primary  rule 
governing  a  specialist's  functions, 
restricts  a  specialist's  transactions  in  his 
or  her  specialty  stock  to  those  that  are 
reasonably  necessary  to  the 
maintenance  of  a  fair  and  orderly 
market  Specifically,  paragraph  (d)  of 
the  Rule  provides  that  a  specialist  is 
affirmatively  required  to  engage  in  a 
course  of  dealings  for  his  own  account 
to  minimize  order  disparities  and 
contribute  to  continuity  and  depth  in 
the  market,  and  is  precluded  from 
trading  for  his  own  account  unless  such 
dealing  is  necessary  for  the  maintenance 
of  a  fair  and  orderly  market.  The  price 
trend  of  a  security  should  thus  be 
determined  by  incoming  orders  rather 
than  the  specialist's  proprietary 
dealings. 

Commentary  .01  to  the  Rule  sets  forth 
specific  requirements  which  are 
applicable  when  a  specialist  is 
establishing  or  increasing  a  position, 
and  provides  that  a  specialist  should 
efi'ect  such  transactions  in  a  reasonable 
and  orderly  manner  in  relation  to  the 
condition  of  the  general  market,  the 
market  in  the  particular  stock  and  the 
adequacy  of  his  position  to  meet  the 
immediate  and  reasonably  anticipated 
needs  of  the  market  In  pcuticular, 
paragraph  (b)  of  the  Rule  provides  that 
a  specialist  must  obtain  Floor  Official 
approval  prior  to  efiiacting  the  purchase 
of  all  or  substantially  all  the  stock 
offered  on  the  book  at  a  price  equal  to 
the  last  sale,  when  such  offer  represents 
all  or  substantially  all  the  stock  offered 
in  the  market  Paragraph  (c)  provides 
that  be  similarly  must  obtain  Floor 
Official  approval  prior  to  supplying  all 
or  substantially  all  the  stock  bid  for  on 
the  book  at  a  price  equal  to  the  last  sale. 
In  addition,  paragraph  (a)  prohibits  a 
specialist  firom  purchasing  stock  at  a 
price  above  the  last  sale  in  the  same 


trading  session,  without  Floor  Official 
approval.  Paragraph  (d)  requires  him  to 
re-offer  or  re-bid  where  necessary  after 
efiiecting  the  transactions  described  in 
paragraphs  (a),  (b),  and  (c). 

The  Amex  states  that  the  restrictions 
contained  in  paragraphs  (b)  and  (c)  were 
intended  to  strike  a  balance  between 
protecting  the  auction  market  from 
unnecessary  specialist  trading  and 
providing  immediate  liquidity  to  orders 
that  come  to  the  Floor.  The  Floor 
Official's  function,  at  the  time  Rule  170 
was  adopted,  was  to  operate  as  a  control 
mechanism  to  ensure  that  the  specialist 
did  not  trade  unnecessarily. 

The  Amex  contends  that  although  the 
need  to  obtain  Floor  Official  approval 
was  reasonable  in  the  past,  before 
technology  enabled  maricets  to  move 
quickly  within  seconds,  it  now  has  the 
effect,  under  certain  circumstances,  of 
reducing  liquidity  and  disadvantaging 
orders  entered  with  the  specialist  If  an 
order  is  brought  to  the  specialist  he  is 
free  to  execute  it  immediately  without 
displaying  it  first  Under  such 
circumstances,  the  specialist  may 
piutihase  or  sell  all  or  substantially  all 
the  stock  ofiiared  or  bid  for,  at  a  price 
equal  to  the  last  sale,  without  obtaining 
Floor  Official  approval.  However,  if  the 
specialist  initially  decides  instead  to 
display  the  order,  providing 
transparency,  in  the  hopes  of  either 
narrowing  the  market  or  generating 
interest  on  the  opposite  side,  but 
thereafter  determines  to  take  the  offer  or 
hit  the  bid,  he  must  obtain  Floor  Official 
approval. 

Accordingly,  it  is  proposed  that 
Commentary  .01  be  amended  to  provide 
that  a  specialist  is  not  required  to  obtain 
Floor  Official  approval  with  respect  to 
the  purchase,  on  a  zero  minus  tick,  of 
stock  offered  on  the  book,  or  the  sale,  on 
a  zero  plus  tick,  of  stock  bid  for  on  the 
book.  A  specialist  is  the  buyer  and  seller 
of  last  resort,  and  is  expected  to  step  in 
when  there  is  a  disparity  between 
supply  and  demand.  In  this  situation, 
the  specialist  would  only  be  purchasing 
the  stock  offered  because  there  is 
inadequate  demand  for  the  stock.  The 
transaction  in  question  would  be 
stabilizing,  in  that  he  is  buying  on  a  zero 
minus  tick,  against  the  direction  of  the 
market,  rather  than  directing  the  course 
of  the  market 

In  addition,  the  Amex  contends  that 
with  the  advent  of  improved 
technology,  the  Exch^ge's  surveillance 
systems  can  now  provide  an  adequate 
substitute  for  Floor  Official  Approval  in 
such  circumstances.  In  the  last  few 
yean,  the  Exchange  has  developed  an 
automated  computer  program  which 
identifies  each  instance  in  which  a 
specialist  crosses  the  market  (i.e.,  buys 


on  the  offer  and  sells  on  the  bid).  Each 
of  these  situations  can  then  be 
individually  reviewed  by  the  Exchange 
Trading  Analysis  staff  to  determine 
whether  the  specialist  was  acting 
appropriately.  With  respect  to  the 
proposed  rule  change,  tiie  Exchange 
staff  would  look  at  how  large  the 
s;>ecialist's  position  was  prior  to  the 
transaction,  whether  there  were 
imbalances  in  the  limit  orders  on  his 
book  which  necessitated  the  transaction, 
and  whether,  if  the  market  subsequenUy 
"turned  aroimd"  he  used  a  reasonable 
amount  of  the  inventory  acquired  in  the 
transaction  to  oCEset  any  imhalanre 
between  supply  and  demand. 

For  example,  assume  that  a  customo" 
enten  an  order  to  sell  XYZ  stock  at  lOVb 
(the  last  sale  and  a  minus  tick)  wdten  the 
market  is  quoted  lO-lOVi.  And  assume 
that  instead  of  executing  the  order 
immediately,  which  the  specialist  is 
entiUed  to  do,  he  displays  it,  changing 
the  quote  to  10^10^.  Because  no  ^y 
side  interest  develops  at  lOVb,  several 
minutes  later  die  specialist  determines 
that  it  is  appropriate  to  take  the  offer.  He 
must  now  locate  and  explain  the 
circumstances  to  a  Floor  Official,  and 
during  this  time  the  maricet  may  move 
lower,  either  on  the  Amex  or  on  anothor 
market,  so  that  the  specialist  would  no 
longer  pay  lOVfe  for  the  stock.  Had  the 
specialist  been  free  to  take  the  offer 
without  seeking  Floor  Official  approval, 
the  customer  would  have  received  an 
execution  and  the  Exchange  staff  would 
have  reviewed  the  circumstances 
surrounding  the  transaction  to 
determine  whether  it  appeared  to  be 
consistent  with  the  specialist's 
affirmative  and  negative  obligations.  In 
appropriate  cases,  the  specialist's 
actions  could,  of  course,  be  referred  to 
the  Exchange's  Enforcement  Division  for 
possible  disciplinary  action. 

The  Amex  believes  that  the  proposed 
change  carves  out  an  exception  to  the 
existing  provisions,  but  would  provide 
a  distinct  benefit  to  the  market  by 
permitting  the  specialist  to  satisfy  a 
customer's  order  more  expeditiously, 
while  enabling  him  to  enhance  the 
liquidity,  deptii  and  transparency  of  the 
market  as  the  buyer  or  seller  of  last 
resort 

2.  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equit^la  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 


remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system,  as  well  as 
to  protect  investore  and  the  pubUc 
interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

-  The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statentent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
MsDibers,  Participants  or  Others 

No  wfritten  comments  were  solicited 
or  received  with  respect  to  the  proposed 


nde  change. 


V 


>lSU.S.C78f[bXS). 


m.  Date  of  EOacttveiMai  of  the 
Propoeed  Kide  Qmngs  and  Timing  iw 
CwmiiifiiHH  Action 

Within  35  days  of  the  date  of 
publication  of  this  notica  in  the  Federal 
Kegiater  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
puUishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  ConmMnIs 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  aU  subsequent 
amendments,  all  written  stetemmts 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  2, 1997. 


UMI 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  97-12283  Filed  S-9-97;  8:45  am) 
BNJJNG  COOE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34-38674;  HI*  No.  SR-NYSE- 
•7-101 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttw  New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule 
104.10(5)  Pertaining  to  Specialists 
Establishing  a  Position. 

May  5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  March  25, 
1997.  the  New  YorlL  Stocl^  Excliange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
NYSE.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-ReguUtoiy  Organizatioii'i 
Statement  of  the  Terms  of  Subatance  of 
the  Propoaed  Role  Change 

The  NYSE,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Exchange 
Rule  104.10  to  remove  certain 
restrictions  on  specialists'  stabilizing 
purchases  and  sales.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  NYSE  and  at 
the  Office  of  the  Secretary,  the  NYSE 
and  at  the  Commission. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Porpoae  ot,  and 
Statntory  Basis  for,  the  Proposed  Rule 
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In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in  Section 
A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>lSU.S.C7B«(bNl}. 
*17CFR  240.196-4. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  104  governs  specialists'  dealings 
in  their  specialty  stoclts.  In  particular. 
Rule  104.10(5)(i)  describes  certain  types 
of  transactions  to  establish  or  increase  a 
specialist's  position  which  are  not  to  be 
effiected  unless  they  are  "reasonably 
necessary  to  render  the  specialist's 
position  adequate  to"  the  needs  of  the 
market.  Currently,  these  restrictions 
apply  equally  to  transactions  that  are 
against  the  market  trend  ("stabilizing") 
and  those  that  are  with  the  market  trend 
("destabilizing").  The  Exchange  is 
proposing  to  apply  these  restrictions 
only  to  destabilizing  transactions. 

Specifically,  the  revision  to  Rule 
104.10(5)(i)(B)  would  prohibit  the 
s[>ecialist  from  establisliing  or 
increasing  his  or  her  long  position  by 
purchasing  more  than  50%  of  the  stock 
offered  for  sale  in  the  marlwt  on  a  zero- 
plus  tick  (i.e.,  at  a  price  equal  to  the  last 
sale  and  above  the  previous  different 
price  sale).  There  would  be  no 
restriction  on  purchasing  stock  on  a 
zero-minus  tick  to  establish  or  increase 
a  position,  as  such  transactions  are 
stabilizing  in  nature  and  are  perceived 
as  being  beneficial  to  the  market. 

Paragraph  (C)  of  Rule  104  wotild  be 
deleted  to  permit  the  specialist  to 
establish  or  increase  his  or  her  short 
position  by  selling  stock  to  the  bid 
without  restriction  on  a  zero-plus  tick, 
as  these  transactions  are  stabilizing  in 
nature.  Prohibitions  on  short  sales  on 
zero-minus  ticks  are  contained  in  SEC 
Rule  lOa-1  under  the  Act  and  Exchange 
Rule  440B. 

References  to  paragraph  104.(5)(i)(C) 
elsewhere  in  the  rule  would  be  removed 
and  paragraph  (D)  would  be  renumbered 
as(C). 

The  proposed  amendments  are 
intended  to  enhance  the  specialist's 
ability  to  deal  for  his  or  her  own 
account  to  provide  support  to  the 
marlwt.  Under  the  revised  rules, 
specialists  will,  to  a  greater  degree,  be 
able  to  counter  the  market  trend  in  a 
stock  through  effecting  proprietary 
transactions  that  are  stabilizing.  In 
today's  markets,  characterized  by 
increased  volatility  and  institutional 
activity,  the  use  of  dealer  capital  in  this 
fashion  can  add  liquidity  in  a  manner 
beneficial  to  the  market 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  %vith  Section 
6(b)  of  the  Act  in  general  and  furthers 


the  objectives  of  Section  6(b)(5)  ^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and 
(iractices,  and  to  remove  impediments 
to,  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfEectiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argujnents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the. 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  at  450  Fifth  Sti«et.  N.W.. 
Washington.  D.C  20549. 


Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  2, 1997. 

For  tlis  Commiuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maisaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-12284  Filed  5-»-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataeae  No.  34-38576;  nie  No.  SR-Phlx- 
97-iq 

Salf-Regulalory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  niing  of  Propoaad  Rule 
Change  Relating  To  Option  Quota 
Spraad  Parameters 

May  6, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
April  2, 1997,  the  Philadelphia  Stock 
Exchange  Inc..  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchaoge 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regnlatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  of  the  Act,^ 
Phbc  proposes  to  amend  the  maximum 
bid/ask  differentials  (i.e..  quote  spread 
parameters)  applicable  to  equity  and 
index  options.  Specifically,  the 
Exchange  proposes  to  amend  Rule  1014 
(c)(i)(A)  and  Floor  Procedure  Advice 
("Advice")  F-6.  Option  Quote 
Parameters,  by  eliminating  the  ^ 
fnmcimiim  quote  spread  currenUy 
applicable  to  options  where  the  bid  is 
less  than  $.50.  As  a  result,  the  maximum 
quote  spread  for  equity  and  index 
options  where  the  bid  is  less  than  $2.00 
will  be  Vi. 

The  Exchange  also  proposes  to  adopt 
a  provision  enabling  the  maximum 
quote  spread  in  an  equity  option  to  be 
widened  with  regard  to  in-the-money 
series  where  the  market  for  the 
underlying  security  is  wider  than  the 


differentials  set  forth  in  the  chart  below. 
For  such  series,  the  bid/ask  difEaiential 
may  be  as  wide  as  the  quotation  for  the 
imderlying  security  on  the  primary 
market. 

The  following  chart  summarizes  the 
proposed  option  quote  spread 
parameters  with  additions  italicized  and 
deletions  in  brackets: 


Equity  option 


Less  than  ($.50 - 

$.50  to  less  than]  $2.00  ..„. 
$2.00  to  less  than  $5.00  .... 
$5.00  to  less  than  $10.00  .. 
$10.00  to  less  than  $20.00 
$20.00  and  greater 


Maxi- 
mum 
quote 


y* 
1 


The  bid/ask  differentials  stated  above 
shall  not  apply  to  in-the-money  series 
where  the  maiketfor  the  underlying 
security  is  wider  than  the  differentials 
set  forth  above.  For  such  series,  the  bid/ 
ask  differentials  may  be  as  wide  as  the 
quotation  for  the  underlying  security  on 
theprimary  market. 

Tne  complete  text  of  the  proposed 
rule  change  is  attached  as  Exhibit  B  to 
file  No.  SR-Phlx-97-16.3 

n.  Self-Regnlatory  Oi:gani«ation's 
Statement  of  the  Porpoee  oC  and 
Statntory  Basis  for,  the  Propoeed  Rule 
Change 

In,  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Phlx 
has  prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Quote  spread  parameters  govern  the 
width  of  market  quotations,  establishing 
a  mflyinnim  width  based  on  the  option 
bid.«  CurrenUy,  Rule  1014(c)(iHA)  and 
Advice  F-6  contain  the  quote  spread 
parameters  applicable  to  equity  and 
index  options. 

This  proposal  is  intended  to  update 
the  Exchange's  option  quote  spread 
parameters,  in  view  of  the  parameters 
applicable  on  other  option  exchanges, 
llie  first  aspect  of  the  proposal  is  to 


eliminate  the  maximum  quote  spread  of 
Vii,  ctirrenUy  applicable  to  options 
where  the  bid  is  less  than  $.50,  such 
that  the  maximum  quote  spread  for 
options  where  the  bid  is  less  than  $2.00 
will  be  V4.  This  is  identical  to  the  quote 
spread  parameters  of  the  other  options 
exchanges.' 

Second,  the  proposal  is  intended  to 
recognize  that  in  certain  maricet 
conditions,  the  existing  parameters  are 
too  restrictive  and  should  not  apply. 
More  specifically,  for  equity  options  ^ 
only,  the  maTcimnni  quote  spread  for  in- 
the-money  series  "  where  the  market  for 
the  underlying  security  is  wider,  the 
applicable  parameter  may  be  as  wide  as 
the  quotation  for  the  underlying  security 
on  the  primary  mari»t  For  instance, 
vidiere  the  maricet  for  the  underlying 
security  is  20-21,  and  the  bid  for  an  in- 
the-money  series  is  $7,  the  applicable 
mwviTniini  quote  spread  should  be  \^, 
but  under  the  proposed  language,  the 
parameter  would  be  $1,  which  is  the 
spread  in  the  underlying  security.  The 
Exchange  believes  that  this  proposal  is 
a  reasonable  response  to  market 
conditions  and  consistent  with  the  rules 
of  other  exchanges.' 

The  Exchange  notes  that  a  violation  of 
the  ini^""'"'  quote  spread  parameter 
may  result  in  a  fine  pursuant  to  Options 
Floor  Procedure  Advice  ("Advice")  F- 
6.*  Because  the  Exchange  is  proposing 
to  amend  an  Advice  to  which  a  fine 
pursuant  to  the  minor  rule  applies,  it 
follows  that  the  minor  rule  plan  will 
incorporate  this  amendment."  It  shoidd 
be  noted,  however,  that  quote  spread 
parameters  are  not  applicable  during 
fast  market  conditions,  pursuant  to 
Floor  Procedure  Advice  F-10, 
Extraordinary  Market  Conditions,  and 


siSU.S.C7al(bN5). 


•  15  U.S.C  78t(b)(l). 
*17C7R240.19b-l. 


>  Complete  copies  of  the  propoaed  rule  change 
and  Exhibit  B  are  available  for  review  at  the 
primary  office  of  the  Phlx,  and  in  the  Public 
Reference  Room  at  the  Commission. 

*  For  example,  if  the  maximum  quote  spread  for 
an  equity  option  is  V4,  than  the  following  is  an 
acceptable  quolatioa:  iVt — IM. 


*  See  e.g..  Amex  Rule  95S(cXi);  and  C80E  Rule 
a7(bXiv). 

•  In-the-money  series  are  defined  as  those  seme 
where,  in  the  case  of  a  call  option,  the  currant 
market  price  of  the  stock  is  higher  than  the  strike 
price,  or.  in  the  case  of  a  put,  the  current  market 
price  of  the  stock  is  tower  than  the  strike  price. 

'  See  cupta  note  5. 

■  Violations  of  Advice  F-6  may  result  in  the 
ifinianrft  of  a  fine  pursuant  to  the  Exchange's  minor 
rule  violation  enfbrcement  and  reporting  plan 
("minar  rule  plan").  For  fine  schedule,  see  Exhibit 
B  of  Rle  No.  SR-PHLX-97-16. 

*Tbe  Phlx's  miixx'  rule  plan,  codified  in  Phlx 
Rule  970,  contains  floor  procedure  advices,  such  a* 
Advice  F-6.  with  accompanying  fine  schedules. 
Exchange  Act  Rule  19d-l(c)(2)  authorizes  national 
securities  exchanges  to  adopt  minor  rule  violation 
plans  for  summary  discipline  and  abbreviated 
reportii^  Exchange  Act  Rule  l9d-l(cXl)  require* 
prmnpt  filing  with  the  Conunission  of  any  final 
diadpUnary  actions.  However,  minor  rule 
violations  not  exceeding  S2,SO0  are  deemed  not 
final,  thereby  permitting  periodic,  as  opposed  to 
immadiate.  ivporting. 
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different  quote  spread  parameters  are 
not  a  violation  of  Advice  F-6.^° 

The  Exchange  believes  that  the 
proposed  rule  change  is  necessary  in 
light  of  competitive  conditions,  and 
consistent  with  Section  6(b)(5)  of  the 
Act.i*  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  as  well  as  protect 
investors  and  the  public  interest. 

Specifically,  the  Exchange  believes 
the  proposal  should  facilitate  the  market 
making  function  by  adjusting  the  quote 
spread  parameter  to  reflect  the  maricet 
for  the  underlying  security  and  current 
market  conditions,  thereby  promoting 
just  and  equitable  principles  of  trade. 
Although  the  proposed  quote  spread 
parameters  may  result  in  wide  quotes  in 
certain  circumstances,  the  Exchange 
believes  that  such  quote  spread 
parameters  are  nevertheless  reasonable, 
in  line  with  other  options  exchanges, 
and  continue  to  perform  a  regulatory 
function  in  the  options  marketplace, 
which  is  consistent  with  the  objectives 
of  the  Act,  by  preventing  fraudulent  and 
manipulative  acts  and  practices  and 
protecting  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  ofEfiectivenew  of  the 
Piofmaed  Rule  Change  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Conmiission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  SoliciUtioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspections  and  copying  at  the  principal 
ofilce  of  Phlx.  All  submissions  should 
refer  to  File  No.  SR-Phlx-97-16  and 
should  be  submitted  by  Jtme  2, 1997. 

For  the  Commission  by  the  Division  of 
Muket  Regulation,  pursuant  to  delegated 
authority." 

Maigarel  H.  McFarlaad. 
Deputy  Secretary. 
[FR  Doc.  97-12352  Filed  5-9-97;  8:45  am] 


**  Advice  F-10  states  that,  in  the  interest  of  a  fair 
sod  orderly  market,  two  floor  officials  may  declare 
a  "fast  market."  during  which  displayed  quotes  are 
not  firm  and  the  volume  guarantees  of  Advice  A- 
11  are  not  applicable^  neverthales*.  best  eflbtts  are 
required  to  display  quotes  and  fill  crtlars. 

•«  15  U.S.C  78nbX5). 


SMALL  BUSINESS  ADMINISTRATION 

DMi  CollMtion  AvaHabto  for  Public 
CoimiMnts  wid  FtoconunendsUons 

ACnON:  Notice  and  request  for 
comments. 

StJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annouinces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  July  11. 1997. 
FOR  FURTHER  MFORMATKM  COHTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW..  Suite  5000,  Washington, 
D.C  20416.  Phone  Number.  202-205- 
6629. 

SUPPLBfENTARY  MFORMATION: 

Title:  "Survey  of  Disaster  Loan 
Recipients". 

Type  of  Request:  New  Information 
Collection. 


u  17  CFR  20a3O-3(aKl2). 


Fonn  No.:  N/A. 

Description  of  Respondents:  Disaster 
Loan  Recipients. 

Aimual  Responses:  3,000. 

Annua/  Burden:  300. 

Title:  "Survey  of  Minority  Enterprise 
Development  Program  Participants". 

Type  of  Request:  New  Information 
Collection. 

Form  No;  N/A. 

Description  of  Respondents:  MED 
Participants. 

Armual  Responses:  3,000. 

Aimual  Burden:  300. 

Title:  "Survey  of  the  Service  Corps  of 
Retired  Executives". 

Type  of  Request:  New  Information 
Collection. 

Form  No.  :W A. 

Description  of  Respondents:  SCORE 
Members. 

Amiua7  Responses:  3,000. 

Annual  Burden:  300. 

Title:  "Survey  of  Small  Business 
Development  Centers" 

Type  of  Request:  New  Information 
Collection. 

Form  No.:  N/A. 

Description  of  Respondents:  SBDCs. 

Aimual  Responses:  1,000. 

Annual  Burden:  100. 

Title:  "Survey  of  National  Advisory 
Council  Members". 

Type  of  Request:  New  Information 
Collection. 

Form  No.:  N/A. 

Description  of  Respondents:  National 
Advisory  Council  Members. 

Annual  Responses:  115. 

Annual  Burden:  11.5. 

Title:  "Survey  of  U.S.  Export 
Assistance  Centers  Customers". 

Type  of  Request:  New  Information 
Collection. 

Form  No.:  ti/ A. 

Description  of  Respondents:  USEAC 
Users. 

Annual  Responses:  2,000. 

Annual  Burden:  200. 

Title:  "Survey  of  Women-owned 
Businesses". 

Type  of  Request:  New  Information 
Collection. 

Fonn  No.;  N/A. 

Description  of  Respondents:  Women 
Owned  Businesses. 

Annual  Responses:  3,000. 

Annual  Burden:  300. 

Title:  "Survey  of  Minority-Owned 
Businesses". 

Type  of  Request:  New  Information 
Collection. 

Fonn  No.;  N/A. 

Description  of  Respondents:  Minority- 
Owned  Businesses. 

Annual  Responses:  6,000. 

Annual  Burden:  600. 


Title:  "Customer  Service  Comment 
Card". 

7)7>e  o/ Request;  New  Information 
Collection. 

Form  No.;  N/A. 

Description  of  Respondents:  SBA's 
Service  Locations. 

Annual  Responses:  10,000. 

Annual  Burden:  .3333. 

Title:  "Survey  of  SBA  Loan 
Recipients". 

Type  of  Request:  New  Information 
Collection. 

Form  No.:  N/A. 

Description  of  Respondents:  SBA 
Loan  Recipients. 

Arniuoi  Responses:  6,000. 

Annual  Burden:  600. 

Title:  "Survey  of  SBA  Lenders 
Recipients". 

Type  of  Request:  New  Information 
Collection. 

Fonn  No.;  N/A. 

Description  of  Respondents: 
Participating  Guaranty  Lenders. 

Annual  Responses:  3,000. 

Annual  Burden:  300. 

Title:  "Survey  of  the  SBA's  Electronic 
Information  Services". 

Type  of  Request:  New  Information 
Collection. 

Fonn  No.;  N/A. 

Description  of  Respondents:  Users  of 
the  SBA's  Homepage  and  Electronic 
Bulletin  Board. 

Annual  Responses:  30,000. 

Annual  Burden:  3,000. 

Title:  "Survey  of  Small  Business 
Innovative  Research  Program 
Participants". 

Type  of  Request:  New  Information 
Collection. 

Forai  No.:  N/A. 

Description  of  Respondents:  SBIR 
Participants. 

Amiua7  Responses:  500. 

Annual  Burden:  50. 

Title:  "Survey  of  the  SBA's 
Publications". 

Type  of  Request:  New  Information 
Collection. 

Form  No.;  N/A. 

Description  of  Respondents: 
Customers  that  use  SBA  Publications. 

Annual  Responses:  3,000. 

Annual  Burden:  300. 

Title:  "Survey  of  the  SBA  Office  of 
Government  Contracting's  Customers". 

Type  of  Request:  New  Information 
Collection. 

Form  No.;  N/A. 

Description  of  Respondents: 
Recipients  of  Assistance  from  SBA 
Office  of  Government  Contracting. 

Annual  Responses:  3,000. 

Annual  Burden:  300. 

Title:  "Survey  of  the  SBA 
Procurement  Automated  Source 
Selection  System  Users". 


Type  of  Request:  New  Information 
Collection. 

Form  No.  :W A. 

Description  of  Respondents:  PASS 
System  Users. 

Annual  Responses:  1,000. 

Annuo/  Burden:  100. 

Title:  "Survey  of  SBA  Advocacy  and 
Trade  Group  Members  (NAGGL, 
NADCO,  Women's  Business  Counsel, 
etc)". 

Type  of  Request:  New  Information 
Collection. 

Form  No.:  W A. 

Description  of  Respondents:  Trade 
Group  Members. 

Annual  Responses:  3,000. 

Annual  Burden:  300. 

CcMiunents:  Send  all  comments 
regarding  this  information  collection  to 
George  Price,  IKrector,  Maricet  Research, 
Office  Marketing  and  Customer  Service. 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Suite  7600.  Washington. 
D.C.  20416.  Phone  No.:  202-205-6744. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  May  5, 1997.    . 
Tacqaelinc  While. 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  97-12409  Filed  5-9-97;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Norwat  Equity  PartiMrs  VI,  LP. 
(UMftM  No.  0SM)5-022S);  NOfllMOf 
Issuance  of  a  Small  Businasa 
Investmant  ComfMny  Ucansa 

On  September  17, 1996,  an 
application  was  filed  by  Norwest  Equity 
Partners  VI,  L.P.,  at  2800  Piper  Jeffrey 
Tower,  222  South  Ninth  Street. 
Minneapolis,  Minnesota,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  govoning  small  business 
investment  companies  (13  C.F.R. 
107.102  (1996))  fat  a  license  to  operate 
88  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05/0225  on  May 
2. 1997,  to  Norwest  Equity  Partners  VI, 
L.P.  to  operate  as  a  small  business 
investment  company. 


(Catalog  of  Federal  Domestic  Aasistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  May  6, 1997. 
Doo  A.  Ghristenmi, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-12350  Filed  5-9-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Dadaration  of  Diaaatar  #2961;  Stale  of 
Florida 

Manatee  County  and  the  contiguous 
Counties  of  DeSoto,  Hardee, 
Hillsborough,  Polk,  and  Sarasota  in  the 
State  of  Florida  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
flooding  which  ocounsd  on  April  26, 
1997.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  July  1, 1997  and  for 
economic  injury  until  the  close  of 
business  on  February  2, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


On  nil  Mill 

reicent 

ForPtiyaical  Damage: 

Homeowners  Wrth  Credit  Avaa- 

able  Elsewtiere 

8.000 

Homeowners     Without     Credit 

Available  Elaewtwre 

4.000 

Businesses  With  Credit  Avalable 

Elsewhere _ 

8.000 

Businesses  and  Non-Prolit  Orga- 

nizations WrttKXJt  Credrt  Avail- 

able Bsewhere 

4.000 

Others  (linnhiding  Non-Preit  Or- 

ganizaiions;  niui  orwin  Avail- 

able Elsewhere  

7.2S0 

For  Eoonomicln|ury: 

Businesses  and  SmaR  Agricul- 

tural    Cooperatives     Without 

Credit  Available  Eisewtiere  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  295106  and  for 
economic  injury  the  number  is  948800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  59002  and  59008) 

Dated:  May  2, 1997. 
Aida  AhrarsK. 
Administrator. 

[FR  Doc.  97-12351  FUed  5-0-97;  8:45  am] 
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SMALL  BtJSINESS  ADMINISTRATION        ACTION:  Request  for  pubUc  comments. 


Nalionai  Small  BusineM  Development 
Center  Advleory  Boaid;  PubUc  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday 
and  Tuesday,  May  19-20, 1997,  firom 
8:15  am  to  4:15  pm,  at  the  New  Mexico 
Small  Business  Development  Center, 
Santa  Fe  Community  College.  Santa  Fe, 
New  Mexico,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  furtner  information,  write  or  call 
Mary  Ann  Holl,  SBA,  409  3rd  Street. 
SW.  4th  Floor,  Washington.  DC  20416. 
202/205-7302. 

Dated:  May  2. 1997. 
Micluel  Novelli. 

Director,  National  Advisory  Council. 

(PR  Doc.  97-12348  Filed  S-9-97;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
Region  V  Advieory  Council  Meeting; 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical 
area  of  Milwaukee.  Wisconsin  will  hold 
a  public  meeting  on  Monday,  May  19. 
1997,  at  12:00  p.m.  to  1:00  p.m.  at  the 
Metro  Milwaukee  Area  Chamber 
(MMAC),  Association  of  Commerce 
Building — Fourth  Floor,  in  the 
Milwaukee  Room,  756  North  Milwaukee 
Street.  Milwaukee,  Wisconsin  53203. 

The  purpose  of  this  meeting  is  to 
disni.Hs  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or  other 
parties. 

For  further  information  write  or  call 
Wesley  L.  Scott.  (414)  287-4161, 
Milwaukee  Branch  OfBce.  310  West 
Wisconsin  Avenue,  Suite  400. 
Milwaukee,  Wisconsin  53203. 
Mkkad  P.  Norelli. 
Director.  National  Advisory  Council. 
[FR  Doc.  97-12349  Filed  S-«-97:  8:45  am] 


DEPARTMENT  OF  STATE 
(Public  No«o«2S2q 

Preparation  of  Second  U^  CUmale 

AODICY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  AfCsirs,  Department  of  State. 


SUMMARY:  In  June  1992.  the  United 
States  signed  the  United  Nations 
Framework  Convention  on  Climate 
Change  (UNFCCC).  Pursuant  to  the 
reporting  requirements  under  Articles 
4.2  and  12  of  the  Convention  and  to 
proposed  format  guidelines  later 
adopted  by  the  UNFCCC  Conference  of 
the  Parties  (COP)  at  its  first  session,  the 
United  States  submitted  the  U.S. 
Climate  Action  Report  (USCAR)  to  the 
UNFCCC  Secretariat.  At  its  second 
session,  the  COP  to  the  UNFCCC  agreed 
that  the  second  national 
communications  from  developed 
country  Parties  would  be  due  on  April 

15. 1997. 

However,  because  the  E)epartment  of 
State  wants  to  provide  a  public 
opportunity  to  comment  on  a  draft  text 
of  the  Second  USCAR,  we  will  not  make 
our  submission  in  the  desired  time 
frame.  We  have  already  notified  the 
UNFCCC  Secretariat  that  we  will  be 
tardy  in  submitting  the  final  document 
which  we  anticipate  doing  at  the  )idy 
meeting  of  the  UNFCCC  Subsidiary 
Bodies. 

SUPPLBiBfTARY  MFORMAT10N: 

Background 

In  accordance  with  the  UNFCCC's 
reporting  requirements  as  specified  in 
Articles  4.2  and  12,  and  following 
reporting  guidelines  developed  (and 
adopted  by  the  UNFCCC  COP  at  its  firat 
session),  the  United  States  prepared  the 
U.S.  Climate  Action  Report  (USCAR) 
and  submitted  it  to  the  UNFCCC 
Secretariat  in  October  1994. 

The  USCAR  provided  a  description  of 
the  U.S.  program  designed  to  reduce 
emiAions  to  1990  levels  by  the  year 
2000.  The  initial  USCAR  incorporated 
much  of  the  information  contained  in 
the  first  Climate  Change  Action  Plan 
announced  by  President  CKnton  and 
Vice  President  Gore  on  October  19. 
1993. 

At  the  Second  COP,  the  Parties 
requested  developed  country  Parties  to 
the  Convention  to  submit  to  the 
UNFCCC  Secretariat,  in  accordance  with 
Articles  12.1  and  12.2  of  the 
Convention,  a  second  national 
communication  by  April  15, 1997. 
Parties  that  submitted  fint  reports  in 

1996  are  to  provide  an  update  by  the 

1997  deadline  and  Parties  with 
economies  in  transition  are  to  provide 
their  second  communication  by  April 

15. 1998.  Developing  country  Parties 
have  diffsrent  guidelines  and  due  dates 
for  their  first  communications. 

The  Parties  to  the  UNFCCC  also 
adopted  revisions  to  the  guidelines  for 
the  reports  at  their  second  session. 


Among  other  modifications,  the  revised 
guidelines  encourage  Parties  to  provide 
information  on  actions  implemented  by 
regional  and  local  governments  or  the 
private  sector.  At  its  12th  Plenary 
meeting  in  September  1996,  the 
Intergovernmental  Panel  on  climate 
Change  (IPCC)  approved  additional 
guidance  with  respect  to  the 
methodologies  to  inventory  greenhouse 
gas  emissions.  These  revised 
methodologies  have  been  approved  by 
the  UNFCCC's  Subsidiary  Body  for 
Scientific  and  Technological  Advice 
(SBSTA)  for  use  in  preparing  national 
communications,  recognizing  that  the 
delay  in  their  adoption  could  cause 
difficulty  for  Party  countries  in  using 
them  in  plan  preparation.  We  have 
followed  both  sets  of  guidelines,  to  the 
extent  possible,  in  the  preparation  of  the 
second  USCAR. 

The  Second  USCAR 

The  draft  veraion  of  the  second 
USCAR  reviews  key  elements  contained 
in  the  initial  climate  Change  Action 
Plan  including:  an  update  on  key 
baseline  assumptions;  a  review  and 
assessment  of  activities  to  date  under 
the  almost  50  actions  listed  in  the  plan; 
and  update  of  the  list  of  actions 
reflecting  changes  initiated  by 
responsible  agencies  since  the  plan  was 
firat  proposed  in  1993.  The  document 
also  reflects  information  submitted  to 
the  Council  on  Environmental  Quality 
in  response  to  a  request  for  comments 
on  the  original  Climate  Change  Action 
Plan  which  was  published  in  the 
Federal  Register  on  August  24, 1995, 
(60  FR  44022)  and  information 
presented  at  a  subsequent  public 
hearing  held  on  September  22. 1995. 

In  keeping  with  international 
guidelines,  the  draft  second  USCAR 
provides  an  inventory  of  U.S. 
greenhouse  gas  emissions  and  sinks, 
estimated  effects  of  mitigation  measures 
and  policies  on  future  emissions  levels, 
and  describes  U.S.  involvement  in 
international  programs  including 
associated  contributions  and  funding 
efforts. 

In  addition,  the  text  includes  a 
discussion  of  U.S.  national 
cimimstances  which  affect  U.S. 
vulnerability  and  responses  to  climate 
change.  Information  on  the  U.S.  Global 
Change  Research  Program,  the  largest 
climate  change  research  program  in  the 
world,  and  on  adaptation  programs  is 
also  presented. 

Table  ofCoatanls  of  tka  S«»nd  USCAR 

L  Introduction 
n.  National  Ciicumstancet 
m.  Greenhouse  Gas  Inventory 
IV.  Impacts  and  Adaptation 


V.  Research 

VL  Education,  Training,  and  Outreach 

Vn.  Policies  and  Measures  to  Mitigate 

Climate  Change 
Vm.  International  Activities 

Public  Input  Piocaaa 

The  Department  of  State  published  a 
Federal  Regiater  notice  (citation)  in 
December  1996  to  solicit  contributions 
and  comments  on  all  aspects  of  the  fint 
USCAR  and  in  particular,  on  issues 
related  to  regional,  local,  and  private 
sector  actions  to  address  climate  change. 
Unfortiuiately,  we  received  no 
responses. 

In  spite  of  the  lack  of  response,  we 
remain  committed  to  providing  the 
public  with  an  opportunity  to  review 
the  second  draft  and  provide  comments 
on  the  text.  Because  of  time  constraints, 
the  draft  is  somewhat  rough  in  terms  of 
formatting  and  graphics,  and  is  still 
under  interagency  review.  We  anticipate 
that  on  the  basis  of  further  input,  some 
of  the  projections  of  the  effects  of 
measures — and  of  the  a^;regate  effect  of 
the  U.S.  program — might  change.  We 
also  anticipate  that  on  the  basis  of 
further  input,  some  of  the  projections  of 
the  effects  of  measures — and  of  the 
aggregate  effect  of  the  U.S.  program — 
might  change.  We  also  anticipate  the 
inclusion  of  additional  material, 
particularly  in  the  sections  on  "The 
Future"  pending  the  completion  of 
internal  Administration  analysis. 

We  inviteMnput  on  all  aspects  of  the 
docimient  including  its  sulMtance, 
format,  and  graphics.  Comments 
received  in  response  to  this  Federal 
Register  notice  will  be  considered  in  the 
revisions  to  the  draft  of  the  second 
national  communication.  Interested 
parties  may  request  individual 
chapterfs)  or  the  entire  text 

DATES:  Written  comments  on  the  draft 
text  of  the  second  USCAR  should  be 
received  on  or  before  noon.  May  23, 
1997.  The  deadline  cannot  be  extended 
becaiise  of  an  extremely  tight  timetable 
for  the  report's  preparation  in 
anticipation  of  the  July  submission  date. 


:  Comments  should  be 
submitted  to:  Mr.  Daniel  Reifsnyder, 
OES/EGC,  Room  4330,  U.S.  Department 
of  State,  Washington,  DC  20520-7818. 
Comments  may  also  be  taxed  to  Mr. 
Reifsnyder  at  (202)  647-0191.  Copies  of 
the  draft  Second  National 
Communication  may  be  obtained  from 
Mr.  Reifsnyder's  office. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Daniel  A.  Reifsnyder.  Director.  Office  of 
Global  Change,'  U.S.  Department  of  State 
at  (202)  647-4069. 


Dated:  May  2, 1997. 
KafePooiaraiica, 

Deputy  Assistant  Secretary  for  Eitvironment 
and  DBvelopment,  Bureau  of  Oceans  and 
InteriHitimial  Envinmmental  and  Scientific 
Affairs. 

[FR  Doc.  97-12444  Filed  5-8-07;  10:46  am) 
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DEPARTMENT  OF  STATE 

[PiibllcNolloeNa2S41] 

Overseas  Schoola  Advlaory  CouncH; 
Notice  of  Maying 

Hie  Overseas  School  Advisory 
Council,  Department  of  State,  will  hold 
its  Annual  Meeting  on  Thursday,  June 
26, 1997  at  9:30  a.m.  in  Conference 
Room  1406,  Department  of  State 
Building,  2201  C  Street,  N.W., 
Washington,  D.C.  The  Meeting  is  open 
to  the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools. 

Memben  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
memben  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Dr.  Keith 
D.  Miller,  Departmant  of  State,  Office  of 
Overseas  Schools.  SA-29.  Room  245. 
Washington.  D.C.  20522-2902.  . 
telephone  703-675-7800.  prior  to  May 
30. 1997.  Visiton  will  be  asked  to 
provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  cany  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  April  28. 1997. 
Keith  D.  Miller. 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

(FR  Doc.  97-12318  Filed  5-9-07;  8:45  am) 
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OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVE 

ImplefnentaUon  of  the  First  Round  of 
Accalsratad  Tariff  Bbninadons  Undsr 
Provisions  of  ttw  Noiln  Amsncan  Fiaa 
Trads  Agfssinsnt 

AOBICY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notification  of  articles  proposed 

for  accelerated  tariff  elimination  under 

the  Nortl^  American  Free  Trade 

AgieemenL 


r:  Section  201(b)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  ("the  Act") 
grants  the  President,  subject  to  the 
consultation  and  lay-over  requirements 
of  section  103(a)  of  the  Act,  die 
authority  to  proclaim  any  accelerated 
schadule  for  duty  elimination  that  may 
be  agreed  to  by  the  United  States, 
Mexico  and  Canada  imder  Article  302(3) 
of  the  North  American  Free  Trade 
Agreement  ("the  NAFTA").  This  notice 
is  intended  to  inform  the  public  of  those 
articles  on  which  the  United  States, 
Canada  and  Mexico  have  provisionally 
agreed  to  accelerate  the  elimination  of 
duties. 

FOR  FimiHER  MFORMATKM  CONTACT: 
Office  of  Western  Hemisphere  Afhirs, 
Office  of  the  United  States  Trade 
Representative,  Room  522, 600  17th 
Street,  NW.,  Washington,  DC  20508; 
telephone  (202)  395-3412;  &x:  (202) 
395-9675. 

SUPPLBKNTARY  MFORMATKM:  The 
following  Federal  Bwgistw  notices 
provide  information  on  the  first  round. 
Request  for  petitions  appeared 
December  23, 1993  (58  FR  68186);  a 
request  for  comments  on  list  of  products 
to  be  considered  appeared  May  23, 1994. 
(59  FR  26688). 

Article  302  of  the  North  American 
Free  Trade  Agreement  (NAFTA)  permits 
the  Parties  to  consider  and  agree  to 
accelerate  the  elimination  of  ctistoms 
duties  on  goods  of  a  Party.  Pursuant  to 
this  provision,  the  United  States, 
Canada  and  Mexico  solicited  requests 
from  interested  parties  in  early  1994.  At 
the  request  of  the  United  States 
Government,  the  Parties  agreed  to 
consider  requests  on  an  expedited  basis, 
and  for  that  reason  also  agreed  to 
consider  a  short  list  of  items  in  the  first 
round. 

As  a  result,  approximately  207  8-digit 
tariff  subheadings  or  parts  of 
subheadings  were  considered  by  the 
three  Parties.  As  a  part  of  the  process, 
USTR  requested  the  advica  of  the  USITC 
and  the  private  sector  trade  advisory 
groups.  As  has  been  practice  under  tariff 
acceleration  rounds  conducted  under 
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the  provisions  of  the  United  States- 
Canada  Free  Trade  Agreement,  the 
United  States  did  not  agree  to  provide 
accelerated  tariff  elimination  for  those 
products  subject  to  negative  advice.  In 
a  similar  maimer,  the  governments  of 
Canada  and  Mexico  declined  to  agree  to 
acceleration  for  products  subject  to 
negative  comments  by  their  interested 
parties. 

The  Parties  did  agree  to  accelerated 
tariff  elimination  on  the  remaining 
products,  involving  all  or  parts  of 
approximately  80  8-digit  tariff  lines  for 
which  one  or  more  of  the  Parties  have 
provisionally  agreed  to  eliminate  the 
duties  at  the  conclusion  of  the  necessary 
domestic  procedures.  Two  annexes  are 


attached  listing  the  agreed  products. 
Annex  1  lists  the  products  for  which  the 
United  States  proposes  to  immediately 
eliminate  the  remaining  tariffs.  Aimex  n 
also  shows  the  U.S.  reductions,  as  well 
as  the  comparable  reductions  agreed  to 
by  Canada  and  Mexico.  As  a  rule, 
eliminations  are  being  proposed  on  a 
reciprocal  basis.  For  products  that  do 
not  show  such  reciprocal  elimination,  it 
is  in  most  cases  due  to  the  fact  that 
duties  have  already  been  eliminated. 
The  final  column  of  the  annex  indicates 
those  few  cases  where  a  Party  declined 
to  participate  in  the  reductions. 

As  noted  above,  the  relevant  private 
sector  advisory  conunittees  were 
consulted  throughout  this  process,  and 


have  expressed  no  objection  to 
eliminating  tariffs  for  the  products 
appearing  in  Annex  I.  In  addition,  the 
ITC  provided  a  report  to  USTR 
indicating  that  the  proposed 
eliminations  would  have  no  harmful 
impact  on  the  United  States. 

The  Parties  intend  to  implement  the 
accelerated  tariff  eliminations  effective 
July  1, 1997.  A  separate  Federal 
Register  notice  will  be  published 
shortly  providing  information  on  the 
initiation  of  a  second  round  of  NAFTA 
Accelerated  Tariff  Eliminations. 
Peter  F.  AUgeier, 

Associate  U.S.  Tmde  Representative  for  the 
Western  Hemisphere. 


Annex  l.— NAFTA  Tariff  Acceleration  Round  One— U.S.  Tariff  Reductions 


Short  product  descripiion 


Processed  Artichokes 

Tahini 

Trimethopfim  

Hexamethytenetetramine 

Su<famettK>xazole 

Pdyettiytene  tape  laminated  with  thermoplastic  adhe- 
sive. 

Venetian  Winds  of  wood 

Elastomeric  monofilamefrts  of  polyurethane 

Imitations  of  Catgut  ...... ^ 

Metallized  yam „ _ 

Woven  fabrics  of  potyethyiene,  coated  or  laminated 

with  plastics  on  one  side  only. 

Pnnted  Cotton  towels 

Briquettes  for  gas  fuel  t>art>ecues ~ 

Briquettes  for  gas  fuel  barbecues 

Screws  and  bolts,  whether  or  not  with  ttieir  nuts  and 

washers,  for  aircraft. 
Screws  and  bofts,  wtiether  or  not  with  ttieir  nuts  and 

washers,  for  aircraft,  of  nickel. 
Casting-grade  zinc,  containing  by  weight  less  than 

99.99%  of  zinc. 

Other  zirx: 

Screws  and  bolts,  wt>ether  or  rKM  with  their  nuts  and 

washers,  for  aircraft,  of  titanium. 

Electric  switches,  ottier  than  motor  starter  switches  

Other  bicyde  parts 

AppliarKe  timers 

Parts  for  appliances  timers  

Brushes  constituting  parts  of  machines 


US  HS  No. 


20059080 
20081990 
29335922 
29339087 
29350048 
39219050 

44219040 
54041080 
56049000 
56050010 
56050090 
59039025 

63029100 
68159940 
69149080 
731815XX 

750890XX 

79011210 

79011250 
81089030 

85365080 

87149190 

910700 

91149030 

91149050 

96035080 


Tariff  reduced 
for 


Mexico  . 
Canada 
Mexkx)  . 
Mexico  . 
Mexico  . 
Canada 


Canada,  Mexico 
Mexico,  Canada 

Canada  

Mexico 

Mexico 


Mexico 

Canada  

Canada  

Canada,  Mexico 

Canada  

Canada,  Mexico 


Canada 
Canada 


Mexkx) 

Mexico,  Canada 

Canada  

Canada  

Canada  


Comment 


Acceleration  on  part  of  8-digit  numt>er  only. 
Acceleration  on  part  of  8-digit  number  only. 

Acceleration  on  part  of  8-digit  numl>er  only. 
Acceleration  on  part  of  8<Jigit  number  only. 

Acceleration  on  part  of  8-digit  nurht>er  only. 
Acceleration  on  part  of  8-digit  numt>er  only. 


Acceleration  on  part  of  8-digit  number  only. 

Acceleration  on  part  of  8-digit  number  only. 
Acceleration  on  part  of  8Kligit  numtMr  only. 
Acceleration  on  part  of  8-digit  numt)er  only. 
Acceleration  on  parts  of  &<£git  number  only. 

Acceleration  on  part  of  &-digit  numt)er  only. 


Acceleration  on  part  of  8-digit  number  only. 


Acceleration  on  parts  of  6-digit  number  only. 
Acceleration  on  part  of  8-digit  numt>er  only. 


Alt  remaining  duties  wiU  be  eliminated  immediately  on  these  products. 
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Product  description 

US  HS  No. 

end  HS  No. 

MexHSNo. 

USA 

Mexico 

Canada 

Comment 

Processed  Artichokes 

20059080 

N/A 

20059099 

M 

US 

US-Mexonly. 

Tahini 

20081990 

20081990 

20081999 

C 

US,C 

US,M 

Sodium  Cyanide 

28371100 

28371100 

28371101 

US,  C 

2-Ethy»-hexanol 

29051600 

29051600 

29061602 

US,C 

M 

Lovastatin  and  simvastatin 

29322950 

29322900 

29322999 

US,C 

M 

Trimethoprim  

29335922 

29335900 

29335906 

M 

US,C 

M 

Enalapril  maleate 

29339053 

29339000 

29339057 

US,C 

M 

Hexamethytenetetramine . 

29339087 

29339000 

29339035 

M 

M 

Sulfamethoxazote 

29350048 

29350000 

29350028 

M 

US,C 

M 

Sulfamerizine 

29350042 

29350000 

29350099 

US,C 

M 

Vitamin  C  and  its  derivatives  

29362700 

29362700 

29362701 

US.C 

Dexamethasone  

29372200 

29372200 

29379909 

US.C 

ANNEX  II.— NAFTA  TARIFF  ACCELERATION  Round  One— concordance— Continued 


Product  description 

Tetracycline  chlorohydrate 

Gentamycin  

Film  without  sprocket  holes,  of  a  width  not 
exceecfing  105  mm,  for  cokx  photography 
(polychrome). 

Film  without  sprocket  holes,  of  a  width  ex- 
ceeding 610  mm  and  a  length  exceeding 
200  mm,  for  cotor  photography 
(polychrome). 

Film,  for  cokx  photography  (polychrome),  of 
a  width  exceeding  16  mm  but  not  exceed- 
ing 35  mm  and  a  length  not  exceeding  30 
m,  for  slides. 

Film,  for  cotor  photography  (polychrome),  of 
a  width  exceeding  16  mm  but  not  exceed- 
ing 35  mm  and  a  length  not  exceednig  30 
m,  other  ttian  for  slides. 

Rim.  for  color  photography  (polychnxne),  of 
a  width  exceeding  16  mm  but  not  exceed- 
ing 35  artd  of  a  length  exceeding  30  m. 

Black  and  white  motion  picture  film,  of  a 
width  not  exceeding  16  mm  and  of  a 
length  exceedirtg  14  m. 

Cotor  motton  picture  film,  of  a  wkfth  exceed- 
ing 16  mm  but  not  exceeding  35  mm  and 
of  a  length  exceeding  30  m. 

Polyethylene  tape  laminated  with  thermo- 
plastk:  adhesive. 

Venetian  blinds  of  wood 

Paper  of  a  kind  for  use  in  making  masking 
tape. 

Elastomeric  monofilaments  of  polyurelhane  .. 

Imitations  of  Catgut 

Metallized  yam 

Woven  fabrics  of  polyethylene,  coated  or 
laminated  with  plastks  on  one  side  or>ly. 

Printed  Cotton  towels — ~ 

Briquettes  for  gas  fuel  bartiecues 

Ceramk:  tableware,  other  than  of  porcelain  or 
china. 


USHSNo. 


Briquettes  for  gas  ftjel  barbecues 

Screws  and  bolts,  wtiether  or  not  with  ttieir 

nuts  and  washers,  for  aircrafL 
Screws  and  boNs.  whether  or  not  with  their 

nuts  and  washers,  for  aircraft,  of  nickel. 
Casting-grade  zinc,  containing  by  weight  less 

than  S9.99%  of  zinc 

Otfier  zinc 

Screws  and  bolts,  whetfier  or  not  with  their 

nuts  and  washers,  for  aircraft,  of  titanium. 
Scissors  &  Shears— Blanks  and  blades  

Tobacco  drying  machines 

Parts  of  tobacco  drying  machines 

Dishwashers 

Parts  of  dishwashers ~ 


I)4achines  for  cleaning  t>y  pressure 


29413000 
29419050 
37023100 


37024100 


37025300 


37025400 


37025500 


37029200 


37029400 


39219050 

44219040 
48063000 

54041080 
56049000 

56050010, 

56050090 
59039025 

63029100 
68159940 

69120010, 
69120020, 
69120035, 
69120039, 
69120041, 
60120044, 
69120045, 
69120046, 
69120048, 
69120059 
69149060 
731815XX 

7508909a 

79011210 

79011250 
81089030 

82130030, 
82130060, 
82130090 

84199090 

84221100 
84229002. 
84229004, 
84220006 

,84243010, 
84243090 


Cnd  HS  No. 


29413000 
29419000 
37023100 


37024100 

37025300 

37025400 

37025500 
27029290 
37029490 

39219090 

44219040 
48083090 

54041090 
56049000 

56050000 

59039020 


63029100 
68159991, 

68159999 
69120000 


69149000 
73181500 

75089020 

79011200 

81089090 

82130020. 
82130030 

84193190 
84199080 
N/A 
N/A 

84243000 


MexHSNo. 


29413001 
29419016 
37023101 


37024101 

37025301 

37025401 

37025501 
37029201 
37029401 

39219008 

44219099 
48083002 

54041005 
56049003) 

56049004 
5605001 


USA 


MexkX) 


59039002 

63029101 
68159901, 

68159999 
69120001^ 

69120099 


69149099 
73181501 

75069099 

79011201 

81069099 
82130001 


84193106 
84199099 
84221101 
84229002. 
84229003, 
84229004 
84243001 


C 
CM 

M,C 
C 

M 

M 

M 
C 


C 
CM 

C 

CM 

C 
C 


US,C 
US,C 
US,C 


US,C 
US,C 
US,C 
US,C 

us,c 

US.C 

US.C 

US.G 
US.C 

C 
US.C 

us 

US 


US.C 
US.C 

US,C 


US,C 
US.C 
US 

us 


US,C 


Canada 


US,M 
US.M 


US,  M 
US 

M 


US 
M 


Continent , 


U&Canonly. 


US,M 
US,  M 

US.M 


US.M 
US 

M 
M 


Mn-Can 
only. 


Mex-USomy. 
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Product  description 

US  HS  No. 

end  HS  No. 

Mex  HS  No. 

USA 

Mexico 

Canada 

Comment 

Excavating  machines  

84295850 

84295910. 

84295901 

US.  C 

84295920. 

84295990 

Parts  for  excavating  mactiines 

84314100. 

84314190 

84314101. 

US.C 

M 

84214990 

84314103. 
84314199 

Other  parts  for  excavating  machines 

84314990 

84314902. 
84314999 

US.C 

M 

Clothes  dryers 

84512100 

N/A 

84512101, 
84512199 

US 

US-Mex  only. 

Metal  casting  machines 

84543000 

84543010, 
84543090 

84543001 

US.C 

Metal  processing  machines 

84798100 

14798110. 
84798190 

84798101 

US.C 

Electric  switches,  other  than  motor  starter 

85365080 

85365010. 

85365001, 

M 

US-Mexonly. 

switches. 

85365080. 

a'>365010. 
85365011 

Other  tiicfcie  parts  

87149190 

M.C 

Bicyde   Hut>s.   other  than  coaster  txaidng 

87149305. 

87149300 

87149301 

M 

hubs   and   hub   brakes,   and  free-wheel 

84719315. 

sprocket-vKheels. 

84719324. 
84719328, 
84719335. 
84719370 

Btcyde  parts,  other  than  of  subheading  No. 

87149910. 

87149920 

87149901 

M 

Can-Mex 

8714.91.     8714.92.     8714.93.     8714.94. 

87149950. 

only. 

8714.95  or  8714.96. 

87149960. 
87149980. 
87149990 

Appliance  timers 

91070040. 
91070060 

91070010. 
91070020. 
91070090 

91070001 

C 

US,M 

91149030, 

91149020. 

91149001. 

c 

US 

91149050 

91149030. 
91149090 

91149099 

Brushes  constitutng  parts  of  machines 

96035080 

96035090 

96035001 

C 

US.M 

All  remaining  tariffs  wiN  be  eliininated  immediately.  The  3rd.  4th  and  5th 
NAFA  parties. 


columns  show  ttie  reductions  each  county  provides  for  the  other 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Initiation  of  the  Second  Round  of 
Accelerated  Tariff  Elimination  Talln 
Under  Proviaionaof  tlie  Nortti 
American  Free  Trade  AQraement 

AOaiCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notification  of  an  opportunity  to 
file  petitions  requesting  accelerated 
tariff  elimination  under  the  North' 
American  Free  Trade  Agreement 


Section  201(b)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  ("the  Act") 
grants  the  President,  subject  to  the 
consultation  and  lay-over  requirements 
of  section  103(a)  of  the  Act,  the 
authority  to  proclaim  any  accelerated 
schedule  for  duty  elimination  that  may 
be  agreed  to  by  the  United  States, 


Mexico  and  Canada  under  Article  302(3) 
of  the  North  American  Free  Trade 
Agreement  ("the  NAFTA").  This  notice 
opens  the  second  round  of 
consideration  for  accelerated  tariff 
elimination  under  the  NAFTA,  and 
describes  the  procedure  for  filing 
petitions.  The  closing  date  for  filing 
petitions  requesting  consideration  is 
June  13, 1997.  The  three  NAFTA 
governments  will  announce  the 
products  being  provided  accelerated 
reductions  on  or  before  December  15. 
1997.  with  implementation  planned  for 
early  1998. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Office  of  Western  Hemisphere  AfEaire. 
Office  of  the  United  States  Trade 
Representative,  Room  522,  600  17th 
Street,  N.W;,  Washington,  D.C.  20508; 
telephone:  (202)  395-3412;  fax:  (202) 
395-9675. 

SUPPI^ttNTARY  MFORMATKM:  Annex 
302.2  of  the  NAFTA  establishes  the 
timetable  for  the  staged  elimination  of 
tariffs  on  all  dutiable  goods  traded 
between  Mexico  and  the  United  States 


and  most  dutiable  goods  traded  between 
Mexico  and  Canada.  Duties  on  goods 
traded  between  the  United  States  and 
Canada  remain  subject  to  the  tariff 
elimination  timetables  agreed  to  under 
the  U.S-Canada  Free  Trade  Agreement 
(CFTA).  All  goods  covered  by  the  tariff 
elimination  provisions  agreed  to  by  the 
United  States  and  Canada  will  be  duty 
free  as  of  January  1, 1998. 

Article  302(3)  of  the  NAFTA  provides 
that,  at  the  request  of  any  party  to  the 
NAFTA,  the  parties  shall  consult  to 
consider  accelerating  the  elimination  of 
customs  duties  set  out  in  the 
Agreement.  Section  201(b)  of  the  Act 
grants  the  President,  subject  to  certain 
consultation  and  layover  requirements, 
the  authority  to  proclaim  any  such 
agreed  acceleration  of  the  elimination  of 
a  U.S.  duty.  The  Statement  of 
Administrative  Action  (SAA)  which  was 
approved  by  the  Congress  along  with 
the  NAFTA  and  Sec.  201(b)(2)  of  the  Act 
state  that  the  President  may  not 
consider  a  request  to  accelerate  the 
staging  of  duty  reductions  for  an  article 


for  which  the  U.S.  tariff  phaseout  period 
is  more  than  10  years  if  a  request  for 
acceleration  with  respect  to  such  an 
article  has  been  considered  and  denied 
in  the  preceding  3  calendar  years.  (That 
is,  a  request  denied  in  1997  cannot  be 
reconsidered  before  2001.)  However,  no 
such  products  were  considered  during 
the  first  NAFTA  tariff  acceleration 
round.  No  decision  has  been  made  at 
this  time  regarding  a  third  round. 
Based  on  the  above,  and  on  the 
experience  gained  in  conducting  the 
prior  round,  the  following  procedures 
will  apply  to  the  second  tariff 
acceleration  roimd,  subject  to  future 
modifications. 

L  Aitides  Which  May  Be  Petitioiied 

Petitions  for  accelerated  tariff 
elimination  may  be  filed  only  for 
articles  for  which  the  duty  is  currentiy 
scheduled  to  be  eliminated  after  January 
1, 1998,  as  noted  in  Annex  302.2  of  the 
NAFTA,  and  modified  by  the  first  tariff 
acceleration  round  and  any  addition 
tariff  reductions  implemented  by  each 
of  the  parties.  Requests  may  be  made  to 
the  United  States  government  with 
respect  to  trade  in  originating  products 
between  the  United  States  and  Mexico. 
As  noted  above,  all  applicable  trade 
between  the  United  States  and  Canada 
will  be  duty  bee  on  January  1, 1996, 
that  is,  before  the  conclusion  of  the 
second  tariff  acceleration  round. 
Therefore,  no  U.S.-Canada  requests  will 
be  considered.  In  addition,  no  U.S.- 
Mexico  requests  will  be  considered  for 
products  with  tariff  elimination 
currentiy  scheduled  for  January  1, 1998. 
Finally,  requests  for  elimination  of 
duties  between  Mexico  and  Canada  can 
be  requested  through  the  United  States 
government  only  when  U.S.-Mexico 
duties  are  also  subject  to  that  request. 
Requests  for  accelerated  duty 
elimination  on  trade  solely  between 
Mexico  and  Canada  should  be  made  to 
the  governments  of  Mexico  or  Canada. 

USTR  will  generally  not  act  on  a 
petition  imless  most  U.S.  producers  of 
that  particular  product  consider  the 
request  for  acceleration  to  be  non- 
controvenial.  Petitions  may  request 
acceleration  of  reductions  by  one  or  all 
of  the  NAFTA  parties.  Normally,  the 
acceleration  of  the  elimination  of  tariffs 
will  be  pursued  on  a  reciprocal  basis. 
Since  the  consultations  will  be 
trinational.  petitions  requesting 
acceleration  by  other  than  all  parties 
must  note  the  reasons  for  excluding  any 
party. 

Regarding  Products  Subject  to  Petitions 
Filed  inl  994 

(1)  Products  considered  for.  but  not 
granted,  accelerated  reductions  are 


subject  to  the  limitations  noted  above.  If 
met.  petitions  submitted  in  1994  can  be 
considered  in  this  second  round. 
However,  the  NAFTA  parties  vriH 
consider  petitions  on  previously 
rejected  requests  only  when  there  is 
evidence  that  conditions  have  changed 
sufficientiy  since  the  prior  decision  to 
merit  reconsideration.  As  for  any  other 
request,  petitionen  must  file  new, 
complete,  petitions  to  have  such 
requests  considered. 

12)  Products  subject  to  petitions  filed 
in  1994  but  not  considered  in  the  first 
round  can  be  considered  in  the  second 
round,  if  they  will  continue  to  be 
dutiable  after  January  1, 1998.  However, 
due  to  the  time  elapsed  since  these 
petitions  were  received,  petitioners  are 
asked  to  file  new  petitions  to  confirm 
their  continued  interest  and  provide 
updated  informatioa. 

n.TiiiMtaUe 

Petitions  requesting  consideration  of 
accelerated  duty  elimination  are  due  at 
USTR  by  5:00  p.m.,  June  13,  1997. 
USTR  will  then  published  a  preliminary 
list  of  the  products  to  be  presented  to 
Mexico  and  request  comments  on  this 
list  as  specified  in  that  notice. 
Trinational  meetings  will  begin  shortly 
thereafter,  with  the  announcement  of 
the  agreed  package  of  accelerated  tariffs 
to  be  made  by  December  15, 1997. 
Implementation  under  the  applicable 
domestic  procedures  will  then  begin  in 
each  country,  and  should  be  completed 
in  approximately  90  days.  Advice  from 
the  United  States  International  Trade 
Commission  (USITC)  and  the  Trade 
Advisory  Committee  will  also  be 
requested  for  all  products  on  the 
preliminary  list 

nL  Fonnat  of  Petitioiis 

A  model  petition  format  and  the 
information  requested  is  shown  in  the 
annex  to  this  notice.  In  order  to  be 
considered,  petitions  for  accelerated 
tariff  eliminations  must  conform  to  the 
model  format  and  contain  all  essential 
data  elements. 

ff  a  submission  contains  business 
confidential  material,  the  specific 
material  must  be  so  identified  in  order 
to  receive  confidential  treatment  In 
such  cases,  both  a  non-confidential  and 
a  business  confidential  version  of  the 
petition,  each  cleariy  marked  as  to  its 
status,  must  be  submitted.  None  of  the 
information  provided  in  sections  A  and 
B  of  the  petition  may  be  designated 
business  confidential. 

A  copy  of  die  petition  format  and  this 
notice  can  be  obtained  from  the  Office 
of  the  Western  Hemisphere.  Office  of 
the  United  States  Trade  Representative 
(USTR).  Room  522. 600  17th  Street.  NW. 


Washington.  D.C:  20508,  telephone 
(202)  395-3412.  Petitioners  are 
encouraged  to  submit  requests  to  USTR 
via  the  Internet  or  on  a  properly 
formatted  computer  disL  The  form,  and 
instructions  for  electronic  submissions 
can  be  obtained,  beginning  May  20, 
1997,  from  the  USTR  Internet  home 
page:  w%vw.ustr.gov  under  the  "What's 
New"  heading. 

IV.  Ganeral  Instmctioiis 

1.  Each  harmonized  tariff  system 
(HTS)  number  must  have  a  separate 
petition;  that  is,  each  petition  may 
request  accelmated  tariff  elimination  for 
a  single  product  only.  All  information 
contained  in  a  petition  must  pertain 
solely  to  the  single  product  that  is  the 
subject  of  the  petition.  A  single  petition 
requesting  acceleration  on  more  than 
one  product  caimot  be  considered. 

2.  Product  description  (number  5). 
Petitions  for  acceleration  of  an  entire  8- 
digit  tariff  subheading  must  provide  the 
HTS  descriptions  for  the  United  States 
and  Mexico,  and  for  Canada  when 
relevant  Whenever  possible,  petitions 
should  be  for  the  entire  8-digit  tariff 
line.  However,  petitions  for  acceleration 
for  only  certain  products  classified 
within  an  8-digit  subheading  can  be 
considered  when  necessary.  Such 
petitions  must  provide  the  following 
additional  information  in  Section  C: 

a.  A  foil  and  complete  description  of 
the  article; 

b.  The  article's  principal  use  in  the 
United  States; 

c.  The  reason  the  full  tariff  line 
shoidd  not  be  considered; 

d.  The  article's  conunercial,  common 
or  technical  name  or  designation;  and, 
as  appropriate: 

(1)  Illustrative  literature; 

(2)  The  relative  quantity  by  wei^t  of 
each  component  materials  for  articles 
composed  of  two  or  more  materials; 

(3)  Chemical  analysis,  flow  charts. 
CAS  number,  etc.; 

e.  Any  other  information  that  may 
assist  in  determining  the  appropriate 
tariff  classification  of  the  article; 

f.  A  statement  of  the  rea8on(s)  the 
petitioner  believes  that  the  article  is 
classified  in  the  8-digit  tariff  subheading 
which  the  petitioner  has  entered  in 
number  7  of  the  petition  (e.g.. 
outstanding  classification  by  Customs  or 
a  classification  by  Customs  on 
liquidated  entries  of  the  article  in 
question)  and; 

g.  A  copy  of  any  rulings  issued  by  the 
U.S.  Customs  S«vice  or  the  appropriate 
authorities  in  the  Government  of  Mexico 
specifying  the  classffication  of  the 
petitioned  product  in  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
and  the  Tariff  Schedule  of  Mexico. 
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h.  A  statement  of  theieasoiu  why 
accelerated  duty  elimination  should  be 
considered  for  only  a  portion  of  the  8- 
digit  tariff  subheading.  Petitions  for 
products  mthin  an  8-digit  which  do  not 
provide  the  above  information  cannot  be 
considered.  Brand  names  or  trademarks 
are  not  acceptable  as  product 
descriptions  for  this  purpose  and  their 
use  may  result  in  rejection  of  the 
petition. 

3.  8-digit  tariff  subheading  (number 
6).  Petitions  for  acceleration  of  tariff 
elimination  imder  the  1997  U.S.  and 
Mexican  tariff  schedules  must  provide 
the  correct  applicable  8-digit  tariff 
subheading  number  for  each  of  the  tariff 
schedules.  As  noted  above,  not  more 
than  one  8-digit  subheading  in  each 
tariff  schedule  must  be  listed  in  a 
petition.  The  tariff  subheading  is 
requested  for  Canada  in  the  event 
Mexico  and  Canada  consider 
acceleration.  Commodity  numbers 
contained  in  Schedule  B,  Statistical 
Classification  of  Domestic  and  Foreign 
Commodities  Exported  from  the  United 
States,  cannot  be  substituted  for  the 
number  of  the  8-digit  tariff  subheading 
in  the  United  States,  Mexican  or 
Canadian  tariff  schedules.  Petitions 
using  Schedule  B  commodity  numbers 
for  this  purpose  cannot  be  considered. 
Petitioners  are  responsible  for  assuring 
that  the  products  of  interest  are 
classified  in  the  tariff  subheading  being 
petitioned.  We  recommend  that 
petitions  include  the  information 
described  in  paragraph  3  above  on 
representative  products  for  which  the 
petitioner  is  seeking  accelerated  tariff 
elimination. 

4.  Petitioner/product  relationship 
(number  7).  At  least  one  item  must  be 
checlied.  If  item  "e",  "j"  or  "o"  is 
checked,  specify  the  relationship  or 
interest  that  the  petitioner  has  in  the 
product 

5.  Supplemental  information  (Section 
C).  This  section  of  the  petition  should 
be  used  to  provide  information 
supplementing  that  provided  in 
numbers  1  through  11  (specify  the 
relevant  number<s)  being 
supplemented),  or  any  other  relevant 
information  that  may  assist  in 
consideration  of  the  petition. 

6.  Submission  of  petitions. 

a.  Electronic  submissions:  USTR 
prefers  that  petitions  be  submitted  in 
electronic  form,  either  interactively  via 
the  Internet,  or  by  submission  of  floppy 
disk.  If  disks  are  being  submitted,  one 
hard  copy  of  each  petition  should  also 
be  enclosed;  if  multiple  requests  are 
being  filed,  they  may  be  submitted  on  a 
single  disk,  with  a  hard  copy  list  of  all 
the  petitions  by  HTS  number  included. 
The  form,  and  instructions  for  electronic 


submissions  can  be  obtained,  begiiming 
May  20, 1997,  from  the  USTR  Internet 
home  page:  www.ustr.gov  under  the 
"What's  New"  heading.  Technical 
questions  regarding  electronic 
submission  may  be  made  after  May  20 
by  contacting  the  USTR  computer 
operations  office  at  (202)  395-3417 
during  business  hours. 

b.  Paper  submissions:  Petitions  must 
be  type-written  and  submitted  in  10 
copies,  in  English,  at  the  earliest 
possible  date,  but  not  later  than  June  13, 
1997  to:  Office  of  the  Western 
Hemisphere,  Office  of  the  United  States 
Trade  Representative,  Room  501,  600 
17th  Street,  NW,  Washington,  D.C. 
20508,  ATTN:  NAFTA  Tariff 
Acceleration  desk.  Petitions  received 
after  the  deadline  cannot  be  considered. 

V.  Consideration  of  Petitioiis 

All  petitions  received  by  June  13, 
1997,  and  containing  complete  and 
correct  information  as  required  in  this 
notice  will  be  reviewed  and  a  decision 
made  as  to  which  articles  will  be 
proposed  to  the  Government  of  Mexico 
for  possible  accelerated  tariff 
elimination.  As  noted  above,  petitions 
for  articles  on  which  the  duty  is 
cxirrenUy  scheduled  for  elimination  on 
or  before  January  1, 1998  in  Annex 
302.2  of  the  NAFTA,  as  modified, 
cannot  be  considered. 

Petitions  not  containing  complete  and 
accurate  information  required  in 
numbers  1  through  11  of  sections  A  and 
B  cannot  be  considered. 

Petitions  not  containing  complete  and 
acciirate  information  required  in 
numbers  1  through  11  of  sections  A  and 
B  cannot  be  considered. 

Petitions  for  products  previously 
considered  for  acceleration  under  the 
NAFTA  will  be  considered  only  if  USTR 
determines  that  circumstances  have 
sufficienUy  changed  to  warrant 
reconsideration  at  this  time.  Such 
petitions  should  include  information  in 
Section  C  of  the  petition  documenting 
such  a  change.  Products  considered  in 
the  first  NAFTA  rounds  are  listed  in  the 
Federal  Register  notice  May  23, 1994, 
Volume  59,  Number  98,  at  pages  26688 
through  26690.  Information  on  whether 
a  product  was  considered  in  the  first 
NAFTA  product  round  may  also  be 
obtained  from:  The  Office  of  the  U.S. 
Trade  Representative,  NAFTA 
Acceleration  Help  Desk  (202)  395^12. 
or  The  U.S.  Department  of  Commerce, 
Office  of  NAFTA  (202)  482-0305. 

Normally,  the  accelerated  elimination 
of  tariBs  between  the  United  States  and 
Mexico  will  be  pursued  on  a  reciprocal 
basis.  Petitions  containing  requests  for 
the  accelerated  elimination  of  Mexican 
tarifb  wiU  be  treated  as  applying 


equally  to  corresponding  U.S.  tariff 
treatment,  and  vice  versa.  Petitions 
requesting  other  than  reciprocal 
acceleration  must  note  the  reasons  for 
the  exclusion  of  the  other  party. 
PBisr  r .  AHyiier, 

Associate  U.S.  Trade  Representative  for  the 
Western  Herrtisphere. 

Modal  PetitkiB  To  Accelerate  the  Ramcrval  of 
Tarifb  Undar  tfaa  North  American  Free 
Tradei 


9.  Under  the  NAFTA,  the  duty  is  currently 

scheduled  to  be  eliminated  on  January  1: 
For  U.S.  impMU:  _1999  _2000  _2001 

_2002  _2003  _2004  _2005  _2006 

_2007 
For  Mexico  imports:  _1999 2000  _2001 

_2002  _2003  _2004  _2005  _2006 

_2007 

10.  Accelerated  removal  is  requested  for 
a. the  United  States  duty  on  Mexico 


b. the  Mexican  duty  on  the  U.S. 

(Note:  if  the  request  is  not  made  for  both 
Parties,  note  reason  for  exclusion,  such 
as  current  duty-free  status.) 
11.  The  petitioner  requests  elimination  of  the 
tariff/s: 

a. immediately  without  further  staging 

b. with  accelerated  staging 

Specify: 


Section  C  Supplemental  Information 
(Use  additional  pages  as  necessary.) 
Signature  of  person  filing  the  petition: 


Title  or  position: . 
Date:  


(FR  Doc.  97-12406  Filed  5-9-97;  8:45  am] 
SUJNQ  CODE  31M-01-M 


1997  Round  Form  for  U.S.  Petitioners 
Section  A.  Petitioner  Identification 

1.  Petitioner     

2.  Address:    


3.  Contact  Person:   

4.  Telephone  Number  L 


Section  B.  Product  Identification  and  Tariff 
Information 

5.  Product  Description: 


(Important:  See  paragraph  IV.3  of  General 
Instructions.  Supplement  in  Section  C,  if 
necessary.) 

6.  The  product  is  classified  in  the  following 

B-digit  tariff  subheading: 
a. in  the  1997  Harmonized 

Tariff  Schedule  of  the  United  States 
b. in  the  1997  Tariff  Schedule 

of  Mexico 
c. in  the  1997  Customs  Tariff  of 

Canada 
(Note:  petitions  cannot  be  accepted  without 

this  information.) 

7.  Petitioner/Product  Relationship  (check  all 

that  apply): 

a. Producer  in  the  United  States 

b. Importer  in  the  United  States 

c. Exporter  in  the  United  States 

d. Consumer  in  the  United  States 

e. Other,  in  the  United  States 

Specify: 

f. Producer  in  Mexico 

g. Importer  in  Mexico 

h. Exporter  in  Mexico 

i. Consumer  in  Mexico  > 

j. Other,  in  Mexico  "' 

Specify: 

k. Producer  in  Canada 

I. Importer  in  Canada 

m. Exporter  in  Canada 

n. Consumer  in  Canada 

o. Other,  in  Canada 

Specify: 

8.  This  petition: 

a.  _ — covers  all  products  in  the  U.S.  8- 
digit  tariff  subheading 

b.  __ — does  not  cover  all  products  in  the 
U.S.  8-digit  tariff  subheading 

c.  ^ — covers  all  products  in  the  Mexican 
8-digit  tariff  subheading 

d.  ^— does  not  cover  all  products  in  the 
Mexican  8-<ligit  tariff  subheading 

e.  _^K»ver8  ail  products  in  the  Canadian 
8-digit  tariff  subheading 

L  __ — does  not  cover  all  products  in  the 
Canadian  &-digit  tariff  subheading 
(Important:  If  items  "b",  "d"  or  "f '  are 
checked,  the  information  required  in 
paragraph  3  of  the  General  Instructions 
for  product  descriptions  of  single 
products  within  an  8-digit  subheading 
must  be  provided  with  this  petitioiL) 
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Corrections 


Federal  Ri^iiter 

Vol.  62.  No.  91 
Monday.  May  12,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiefe  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Dspartment  of  tlw  Navy 

Privacy  Act  of  1974;  Systam  of 
Racowls 

Correction 

In  notice  document  97-9736, 
beginning  on  page  18590,  in  the  issue  of 
Wednesday,  April  16, 1997,  make  the 
following  corrections: 

1.  On  page  18590,  in  the  second 
column,  under  ADDRESSES:,  in  the 
sixth  line.  "20350092000"  should  read 
"20350-2000". 

2.  On  the  same  page,  in  the  same 
column,  under  FOR  FURTHUR 
INFORMATION  CONTACT:,  in  the 


second  line,  "685096545"  should  read 
"685-6545". 

3.  On  the  same  page,  in  the  same 
column,  under  FOR  FURTHUR 
INFORMATION  CONTACT:,  in  the 
third  line,  "325096545"  should  read 
"325-6545". 

4.  On  the  same  page,  in  the  same 
column,  in  the  second  paragraph  under 
SUPPLEMENTARY  INFORMATION:, 
in  the  tenth  line,  "Circular  No.  A09130" 
should  read  "Circular  No.  A-130". 

5.  On  the  same  page,  in  the  same 
column,  the  heading,  "N05520095" 
should  read  "N05520-5". 

6.  On  the  same  page,  in  the  thir^ 
column,  in  the  second  paragraph  under 
SYSTEM  LOCATION:,  in  the  fifth  line, 
"21090092902"  should  read  "21090- 
2902". 

7.  On  the  same  page,  in  the  same 
column,  in  the  fifUi  paragraph,  in  the 
tenth  line,  "20395095720"  should  read 
"20395-5720". 

8.  On  the  same  page,  in  the  same 
column,  in  the  sixth  paragraph,  in  the 
eighth  line,  "70149097800"  should  read 
"7014^-7800". 

9.  On  page  18592,  in  the  first  column, 
in  the  ninth  line  "P0952390926"  should 
read  "P-5239-26". 


10.  On  the  same  page  in  the  same 
column,  the  heading  "N05520095" 
ahould  read  "N05520-5". 

11.  On  page  18593,  in  the  second 
column,  in  the  first  paragraph,  in  the 
second  line  firom  the  bottom, 
"P0952390926"  should  read  "P-5239- 
26". 

HLLMQCOOE  1S0»«1-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-420(M«-58] 

Notice  Of  Propoaad  Infonnation 
Collaction  for  Public  Comment 

Correction 

In  notice  document  97-11533 
beginning  on  page  24499  in  the  issue  of 
Monday,  May  5. 1997,  make  the 
following  correction: 

On  page  24499,  in  the  second  column, 
in  the  DATES  section,  "June  7. 1997" 
should  read  "July  7, 1997". 
■lUJNQCOOE  iaos-oi-o 


Monday 
May  12, 


1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  148,  et  al. 
Land  Disposal  RestrictTons  Phase  IV: 
^Treatment  Standards  for  Wood  Preserving 
Wastes,  Paperwork  Reduction  and 
Streamlining,  Exemptions  From  RCRA  for 
Certain  Processed  Materials;  and 
Miscellaneous  Hazardous  Waste 
Provisions;  Rnal  Rule 
Second  Supplemental  Proposal  on 
Treatment  Standards  for  Itetal  Wastes 
and  Mineral  Processing  Wastes,  Mineral 
Processing  and  Beviii  Exclusion  Issues, 
and  the  Use  of  Hazardous  Waste  as  Rll; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148, 261. 268,  and  271 
RIN  2050  AE06 

[FRL  5816-6] 

Land  Disposal  Restrictions— Ptwse  IV: 
Treatment  Standards  for  Wood 
Preserving  Wastes,  Paperworit 
Reduction  and  Streamlining, 
Exemptions  From  RCRA  for  Certain 
Processed  Materials;  and 
Miscellaneous  Hazardous  Waste 
Provisions 

agency:  Environmental  Protection 
Agency  (EPA.  the  Agency). 
action:  Final  rule. 

SUMMARY:  The  Agency  is  finalizing 
treatment  standards  for  hazardous 
wastes  generated  from  wood  preserving 
operations,  and  is  making  a  conforming 
amendment  to  the  standard  for  wastes 
from  production  of  chlorinated 
aliphatics  which  carry  the  F024 
hazardous  waste  code.  These  treatment 
standards  will  minimize  threats  to 
human  health  and  the  environment 
posed  by  these  wastes.  In  addition,  this 
final  rule  revises  the  land  disposal 
restrictions  (LDR)  program  to 
significantly  reduce  paperwork 
requirements  by  1.6  million  hours.  This 
rule  also  finalizes  both  the  decision  to 
employ  polymerization  as  an  alternative 
method  of  treatment  for  certain  ignitable 
wastes  as  well  as  the  decision  not  to  ban 
certain  wastes  from  biological  treatment 
because  there  is  no  need  to  classify 
these  wastes  as  "nonamenable."  It  also 
clarifies  an  exception  from  LDR 
requirements  for  de  minimis  amounts  of 
characteristic  wastewaters.  Finally,  this 
rule  excludes  processed  circuit  boards 
and  scrap  metal  from  RCRA  regulation 
which  is  intended  to  promote  the  goal 
of  safe  recycling. 
0fECT1VE  DATE:  This  final  rule  is 
e&ctive  on  August  11, 1997  except 
§§  148.18(b)  and  268.30(b),  which  are 
eCEsctive  on  May  12, 1999. 
ADDRESSES:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  at  EPA's  RCRA  DocliLet, 
located  at  Crystal  Gateway,  First  Floor, 
1235  JeSerson  Davis  Highway, 
Ariington,  Virginia.  The  regulatory 
docket  for  this  final  rule  contains  a 
number  of  background  materials.  To 
obtain  a  list  of  these  items,  contact  the 
RCRA  Dodcet  at  703-603-9230  and 
request  the  list  of  references  in  EPA 
Docket  #F-97-PH4F-FFFFF. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
RCRA  Hotline  between  9:00  a.m.-6:00 


p.m.  EST,  toll-free,  at  800-424-9346; 
(703)  412-9810  from  Government 
phones  or  if  in  the  Washington,  DC  local 
calling  area;  or  800-553-7672  for  the 
hearing  impaired.  -For  more  detailed 
information  on  specific  aspects  of  the 
rulemaking,  contact  the  Waste 
Treatment  Branch  (5302W),  Office  of 
Solid  Waste  (OSW).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  IX  20460;  phone  (703) 
308-8434.  For  technical  information  on 
the  treatment  standards  for  wood 
preserving  wastes,  ask  for  Nick  Vizzone; 
for  information  on  paperwork  reduction 
and  clean-up  of  Part  268,  call  Rhonda 
Minnick  at  (703)  308-8771  or  Nick 
Vizzone  at  (703)  308-8460.  Contact 
Kristina  Meson  at  (703)  308-8488  for 
information  on  the  exclusions  for  sCrap 
metal  and  shredded  circuit  boards.  Call 
Pan  Lee  at  (703)  308-8478  for 
information  on  the  capacity  analyses. 
For  questions  on  the  regulatory  impact 
analyses,  contact  Paul  Borst  at  (703) 
308-0481.  For  other  questions,  call  Sue 
Slotiiick  at  (703)  308-8434. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Rule  on  Internet 

This  rule  is  available  on  the  Internet. 
Please  follow  these  instructions  to 
access  the  rule  electronically:  From  the 
World  Wide  Web  (WWW),  type  http:// 
www.epa.gov/rules  and  regulations.  In 
addition,  several  technical  background 
documents  contained  in  the  dodcet 
supporting  this  rule  will  be  available  on 
the  Intmnet  at  http://www.epa.gov/ 
offices  and  regions/oswer. 
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I.  Background 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  Uie 
Resource  Conservation  and  Recovery 
Act  (RCRA),  Congress  specified  that 
land  disposal  of  hazardous  waste  is 
prohibited  unless  the  waste  meets 
treatment  standards  established  by  EPA. 
HSWA  requires  that  treatment  standards 
must  substantially  diminish  the  toxicity 
or  mobility  of  hazardous  waste,  so  that 
short  and  long  term  threats  to  human 
health  and  the  environment  are 
miiumized.  The  treatment  standards  are 
part  of  the  Land  Disposal  Restrictions 
Program. 

Today's  final  rule  is  one  part  of  the 
collection  of  land  disposal  restrictions 
(LDR)  rules  known  as  "Phase  IV."  They 
are  the  latest  in  a  series  of  LDR  rules 
that  establish  treatment  standards  for 
newly  listed  and  identified  wastes,  and 
that  resolve  other  hazardotu  waste 
matters. 


EPA  proposed  the  Phase  IV  rule  in 
two  prdposed  rules  (60  FR  43654, 
August  22. 1995;  and  61  PR  2338, 
^January  25, 1996),  and  subsequently 
issued  a  Notice  of  Data  Availability  on 
Phase  IV  issues  (61  FR  21418,  May  10, 
1996).  The  attached  rule  finalizes 
portions  of  those  earlier  proposals. 
Other  proposed  revisions  are  in  a 
second  supplemental  proposed  rule 
elsewhere  in  this  Federal  Register. 

EPA  estimates  that  the  direcUy 
measiuable  benefits  associated  Mrith  the 
land  disposal  restrictions  treatment 
standards  in  this  rule  are  limited 
relative  to  the  costs  that  may  be 
incurred.  Therefore,  the  relative  priority 
of  addressing  these  risks  could  be 
questioned.  However,  we  do  not  believe, 
for  this  specific  action,  that  a  simple 
cost  e£Eectivenes8  measure  alone 
provides  a  sufficient  basis  for  decision- 
making. As  discussed  below,  the 
preference  for  permanent  treatment  of 
hazardous  wastes  is  part  of  the  basic 
policy  structure' which  Congress  enacted 
when  it  amended  RCRA  in  1984.  and 
reflects  concern  over  the  technological 
uncertainties  regarding  risks  and  long 
term  protectiveness  of  land  disposal  and 
the  intent  to  assure  diat  waste 
management  practices  are  protective  for 
future  generations. 

The  whole  premise  of  the  LDR 
legislation  is  that  risks  posed  by  land 
disposal  of  hazardous  wastes  are 
inherenUy  uncertain  to  evaluate  and 
that  land-based  units  are  incapable  of 
long  term  containnienL  Land  disposal 
units  (such  as  landfills,  surfece 
impoundments,  and  waste  piles)  are 
engineered  units  that  can  and  have 
felled  in  the  past  with  significant 
consequences  to  hiunan  health  and  the 


environment  For  this  reason.  Congress 
required  that  hazardous  wastes  be 
pretreated  before  disposal  by  "treatment 
[which]  should  be  the  best  that  has  been 
demonstrated  to  be  achievable." 
Congressional  Record  of  JiUy  25, 1984 
(S9178).  The  technology-based  approach 
of  the  land  disposal  restrictions 
provides  a  measiue  of  insurance  against 
the  potential  for  feilure  in  these  land 
based  iinits. 

Given  these  fects,  and  evident 
Congressional  intent,  EPA  continues  to 
believe  that  the  LDR  prohibitions  and 
treatment  standards  are  justified  in 
many  instances.  EPA  sets  treatment 
standards  that  reduce  toxicity  and 
mobility  of  hazardous  constituents  (or 
reqiiire  recycling),  and  EPA  also 
requires  that  the  treated  wastes  be 
placed  in  reasonably  secure  land 
disposal  imits.  However,  EPA  does 
believe  that,  in  some  situations,  the 
current  LDR  rules  may  not  provide  the 
optimum  r^ulatory  appron:^^.  In  those 
situations,  Q*A  will  look  to  other 
mechanisms  to  address  those  relatively 
low  risk  scenarios. 

n.  PotentiaUy  R^ulated  Entities 

Entities  potentially  regulated  by  this 
final  rule  vary  according  to  the  section 
of  the  rule.  Tlie  following  table  breaks 
down  the  categories  industries  that  may 
be  regulated  according  to  each  major 
section.  The  table  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  reados  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Othex  types  of  oitities  not 
listed  in  the  table  could  also  be 
regulated. 


Table  of  Entities— PoTENnALLv  Affected  by  the  Phase  IV  Final  Rule 


Section  of  ttie  njle 


Addition  to  40  CFR  §268.40— Treatment  standards  for 
wood  presenring  wastes. 


Modifications  to  40  CFR  §268.7— Waste  Analysis  and  Rec- 
ordkeeping. 


Addition  o(  §§261.4(a)(12)  and  261.4(a)(13>-£xciusion 
from  the  definition  of  solid  waste  tor  excluded  scrap  metal 
and  shredded  circuit  tx>ards. 


Category 


Wood    Preserving    Haimrkn»    Waste 

Generators. 
Hazardous  Waste  Treeknen  FadMies .. 

Hazardous  Waste  Generators  ........ 


Hazardous  Waste  Treatment  FadMies 


Hazardous  Waste  Disposal  FaciMies 


Scrap  IMetal  and/or  Circuit  Board  Gen- 
erators. 


Scrap    Metal    Salvage    and    Storage 
Yards. 


Examples  of  entities  potentially  affedad 


Any  person  that  generates  over  100kg 
of  F032.  F034.  or  F035. 

FadMies  that  treat  F032.  F034.  or 
F036. 

Any  person  who  generates  over  lOOIcg 
of  prohtMted  hazardous  waste,  or 
over  1  kg  of  acute  hazardous  waste 
in  a  calerKlaf  rixmlh. 

FadMies  pennitted  under  40  CFR  Part 
270  for  incinerators,  surlace  im- 
poundments, andtor  land  treatment 
lacwues. 

FadMies  pennitted  under  40  CFR  F>aft 
270    for    Iwidfins.    ancVor 


Persons  who  generate  scrap  metal,  as 
defined  under  40  CFR  §261. 1(c)(6) 
(e4|..  Die  Casters.  Metal  StamJMrs, 
fylachining  Parts). 

FadMies  that  store  scrap  metal,  but  do 
not  generate  or  recycle. 
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Section  of  the  rule 


Point  of  generation;   Decision  not  to  t>an  nonamenable 
wastes. 


Category 


Scrap  Metal  Recydeis 

Circuit  Board  Shredders  

Hazardous  Waste  Generators 


Hazardous  Waste  Treatment  Facilities 


Examples  of  entities  potentially  affected 


Facilities  that  process  scrap  metal  as 
defined  in  40  CFR  §261.1(c)(10). 

Facilities  that  shred  circuit  t>oards. 

Any  person  who  generates  over  100kg 
of  prohibited  hazardous  waste,  or 
over  1  kg  of  acute  hazardous  waste 
in  a  calendar  month. 

Facilities  that  perlonn  biological  treat- 
ment in  surface  impoundments. 


m.  New  Land  Disposal  Restrictions 
Treatment  Standaiids  Cor  Wastes  From 
Wood  Preserving  (Waste  Codes  F032, 
F034.  and  F035)  and  Revised  Treatment 
Standard  for  Chlorinated  Aliphatics 
Waste  (F024) 

A.  Summaiy 

EPA  is  promulgating  UTS  limits  as 
the  treatment  standards  for  the 
hazardous  constituents  in  wood 
preserving  wastes  F032.  F034,  and  F035, 
as  proposed.  (See  60  FR  43654,  August 
24. 1995:  60  FR  546451.  October  25. 
1995;  and  61  FR  21417.  May  10, 1996.) 
In  addition,  EPA  is  establishing  a 
compliance  alternative  for  dioxin  and 
furan  (D/F)  constituents  in 
nonwastewater  and  wastewater  forms  of 
F032.  namely  allowing  use  of  a  method 
of  treatment — combustion — for  these 
constituents.  Thus,  if  this  method  of 
treatment  is  utilized,  combustion 
residues  would  not  have  to  be  analyzed 
for  D/F  constituents.  The  alternative  is 
only  available  for  F032  residues  from 
units  subiect  to  the  standards  in  Part 
264  subpart  O  or  Part  266  subpart  H.  or 
from  interim  statiis  incinerators  which 
have  made  a  specific  demonstration  that 
they  operate  in  a  manner  equivalent  to 
a  Part  264  or  Part  266  combustion  unit 
EPA  also  is  amending  the  treatment 
standard  previously  established  for 
F024  wastes.  EPA  is  adopting  the 
alternative  compliance  standard  for 
F032  as  the  standard  for  F024.  The 
practical  effect  of  this  change  will  be  to 
limit  somewhat  the  type  of  bcilities  that 
can  combust  F024. 

B.  Determination  of  BOAT 
1.  General 

EPA  has  determined  that  combustion 
(CMBST)  represents  BOAT  for  organics 
in  nonwastewater  forms  of  F032  and 
F034  (i.e..  the  treatment  standards  are 
based  on  the  performance  of  combustion 
technology).  For  organics  in  wastewater 
forms  of  F032  and  F034.  EPA  has 
determined  that  a  single  treatment 
technology  or  a  normal  wastewater 
treatment  train  can  meet  the  treatment 
standards  promulgated  today.  As 


explained  in  the  Final  Best 
Demonstrated  Available  Technology 
Background  Document  for  Wood 
Preserving  Wastes— F032.  F034.  and 
F035  (Wood  Preserving  Background 
Dociunent  for  this  rule),  EPA  has 
determined  that  wastewater  treatment 
technologies  such  as  biological 
treatment,  steam  stripping,  carbon 
adsorption,  or  combinations  of  these 
technologies  can  treat  organics  regulated 
in  F032  and  F034  to  the  concentration 
levels  promulgated  today.  These 
wastewater  treatment  technologies  are 
available  to.  or  in  use  at,  existing  wood 
preserving  facilities. 

For  metals  in  nonwastewater  forms  of 
F032.  F034.  and  F035.  EPA  has 
determined  that  the  promulgated 
treatment  standards  can  be  based  on 
(slag)  vitrification  for  arsenic  and  on 
stabilization  for  chromium  (total).  The 
treatment  standard  for  arsenic  also  can 
be  achieved  using  stabilization 
treatment  (see  the  Wood  Preserving 
Backgroimd  Document).  For  wastewater 
forms  of  F032,  F034.  and  F035.  EPA  has 
determined  that  treatment  levels  can  be 
achieved  by  lime  addition  followed  by 
sedimentation  and  filtration  for  arsenic, 
and  by  chemical  precipitation  followed 
by  sedimentation  for  chromium.  (Of 
course,  since  no  method  of  treatment  is 
required  to  be  used  under  the 
promulgated  treatment  standards,  any 
type  of  treatment  other  than 
impermissible  dilution  may  be  used  to 
achieve  these  concentration  levels.) 

2.  F032  Wastewaters 

Some  conunenters  felt  that  the  limits 
proposed  for  D/F  in  F032  wastewaters, 
namely  the  existing  UTS  limits,  were 
not  achievable.  Conunenters  felt  that 
EPA's  own  wastewater  characterization 
data  showed  that  the  D/F  concentrations 
in  untreated  F032  wastewaters  were 
orders  of  magnitude  higher  than  the 
untreated  concentrations  in  the 
wastewat«  samples  used  in  establishing 
the  UTS  limits.  They  also  emphasized 
that  biological  treatment  normally 
removes  D/F  constituents  in  the  order  of 
78%  of  influent  pollutants  and  thus. 


may  yield  an  effluent  %vith  higher 
concentrations  than  those  proposed  by 
EPA. 

EPA  has  examined  the  available  data 
on  the  characterization  of  F032, 
prevailing  management  practices  for 
wastewaters  as  difficult  to  treat  as  F032, 
and  for  wastewaters  managed  by 
biological  treatment  systems.  EPA 
acknowledges  that  the  concentrations  of 
D/F  in  F032  wastewaters,  as  generated, 
are  much  higher  than  those  treated  by 
the  biologicsd  treatment  system 
supporting  the  existing  UTS  limits  for 
D/F.  However,  based  on  the  available 
data  on  wastewater  treatment  practices 
at  wood  preserving  fecilities,  EPA 
believes  that  prevailing  wastewater 
treatment  practices  can  be  optimized  or 
upgraded  to  meet  the  D/F  limits 
promulgated  for  F032  wastewaters.  As 
explained  in  the  BDAT  Background 
Dociunent,  pretreatment  steps  can  be, 
and  are,  used  to  reduce  influent 
concentrations  to  biotreatment  units  to 
levels  comparable  to  those  on  which  the 
treatment  standards  are  based,  and  EPA 
believes  the  same  level  of  performance 
is  achievable  for  wood  preservers.  (See 
the  wood  preserving  background 
dociunent  and  the  BDAT  response  to 
comments  document  for  additional 
discussion  on  EPA's  rationale  and  data 
review.) 

Another  commenter  asked  EPA  to 
withdraw  its  proposal  for  the  regulation 
of  D/F  constituents  in  F032 
wastewaters.  The  commenter  believes 
that  the  regulation  of  PGP  and 
polynuclear  aromatic  hydrocarbons 
(PAH)  can  ensure  the  reduction  of  D/F 
in  F032  wastewaters.  The  commenter 
also  submitted  data  with  regard  to 
concentrations  of  D/F.  PCP.  and  PAH 
analytes  in  two  effluent  F032 
wastewatera  treated  by  activated  carbon 
adsorption.  These  data  appear  to 
support  the  commenter's  statement  that 
monitoring  of  PCP  and  PAHs  may  serve 
as  a  surrogate  candidate  for  the 
reduction  of  D/F  levels  in  these 
particular  effluent  wastewaters. 
However,  EPA  lacks  data  to  determine 
if  the  alternative  surrogate  constituents 


proposed  for  regulation  can  also  serve  as 
surrogates  for  monitoring  the  treatment 
of  D/F  in  wastewater  treatment  effluents 
resulting  from  other  treatment 
technology  trains  that  may  achieve  the 
proposed  UTS,  and  has  therefore  chosen 
not  to  adopt  this  suggestion. 

3.  F034  Wastes 

Some  conunenters  objected  to  EPA's 
proposed  regulation  of  arsenic  and 
chromium  in  F034  wastes,  but  their 
arguments  were  not  persuasive.  One 
argiunent  was  that  F034  wastes  typically 
do  not  contain  arsenic  and  chromium 
and  that  they  should  only  be  regulated 
if  chromated  copper  arsenate  (CXA)  is 
used  at  the  facility  generating  F034  at 
concentrations  exceeding  treatment 
standards.  EPA's  data  supporting  the 
listing  of  F034  wastes  in  feet  show  ^hat 
arsenic  and  chromium  are  fiequenUy 
present  in  F034.  (See  Background 
Document  Supporting  the  Final  Listing 
for  Wastes  from  Wood  Preserving 
Processes,  November,  1990.)  Further. 
EPA  determined  that  these  two  metal 
constituents  are  toxic  and  that  their 
concentrations  in  untreated  F034  wastes 
also  supported  the  listing  of  these 
wastes  as  RCRA  hazardous  waste  F034. 
(See  Background  Document  Supporting 
the  Final  Listing  for  Wood  Preserving 
Wastes  from  Wood  Preserving 
November,  1990;  55  FR  50458-59. 
December  6. 1990;  and  53  FR  53299- 
300,  Table  13.  December  30, 1988.) 
Because  treatment  of  organic 
constituents  in  F034  may  not  reduce  the 
mobility  of  these  metals,  EPA  is 
promulgating  treatment  standards  that 
will  assiue  that  the  mobility  of  these 
metal  constituents  is  reduced  prior  to 
disposal,  consistent  with  a  core  LDR 
requirement  to  develop  treatment 
standards  which  "substantially  reduce 
the  likelihood  of  migration  of  hazardous 
constituents  from  the  waste  *  *  *". 
RCRA  section  3004(m)(l).  Furthermore. 
EPA  points  out  that  treaters  of  this 
waste  can  address  the  monitoring  of 
these  metal  constituents  in  their  permit 
Waste  Analysis  Plans  (WAP).  See  55  FR 
at  22669.  June  1, 1990;  Chemical  Waste 
Management  v.  EPA.  976  F.2d  2,  31 
(D.C.  Cir.  1992);  cert  denied  113  S.Ct. 
1961  (1993). 

4.  F035  Wastes 

Other  conunenters  were  concerned 
Mdth  the  achievability  of  arsenic  limits 
in  wastewater  and  nonwastewater  forms 
of  F035.  One  commenter  was  concerned 
that  EPA  was  mandating  the  use  of 
vitrification  as  opposed  to  setting  a 
niunerical  limit  Other  conunenters  felt 
that  vitrification  is  an  inappropriate 
technology  for  setting  arsenic  treatment 
limits  and  that  EPA  ^ould  set,  instead. 


UTS  limits  that  are  based  on  the 
performance  of  stabilization 
technologies. 

None  of  these  conunenters  have 
submitted  treatment  performance  data 
supporting  their  inability  to  meet  the 
proposed  UTS  limits,  nor  have  they 
documented  that  their  waste  will 
behave  differently  when  treated  by 
stabilization  or  vitrification  practices. 
The  treatment  technology  supporting 
numerical  limits  for  arsenic  in 
nonwastewater  forms  of  F032is 
vitrification.  However,  EPA  believes 
that  arsenic  limits  can  also  be  achieved 
via  stabilization  based  on  treatment  data 
supporting  the  promidgation  of  the  UTS 
limit  for  arsenic  (see  Fuioi  Best 
Demonstrated  Available  Techrtology 
(BDAT)  Background  Document  for 
Lfniversal  Standards  Volume  A: 
Universal  Standards  for  Nonwastewater 
Forms  of  Listed  Hazardous  Wastes).  In 
addition,  today's  promulgated  treatment 
levels  do  not  preclude  the  use  of  other 
treatment  alternatives  such  as 
stabilization,  as  long  as  such 
alternatives  do  not  constitute  land 
disposal  or  impermissible  dilution.  As  a 
result,  EPA  is  promulgating  treatment 
limits  for  arsenic  as  proposed. 

C.  Alternative  Combustion  Treatment 
Standard  for  Dioxins  and  Furans  in 
F032 

1.  Today's  Action 

This  notice  establishes  combustion 
(defined  at  40  CFR  268.42,  Table  1, 
CMBST)  as  an  alternative  compliance 
treatment  standard  option  for  D/F  in 
F032.  Combustion  is  the  basis  for  the  D/ 
F  niunerical  limits,  and  properly 
conducted  combustion  should 
effectively  destroy  D/F  constituents.  If 
this  method  of  treatment  is  used  to  treat 
F032  in  certain  specked  combustion 
devices,  there  is  no  need  to  monitor 
compliance  with  the  D/F  numerical 
limits  establi^ed  for  D/F  constituents. 
However,  all  other  organic  and  metal 
constituents  will  require  monitoring 
prior  to  disposal.  TUs  approach  is 
patterned  after  EPA's  promulgation  of  a 
similar  alternative  treatment  standard 
for  D/F  in  F024  (wastes  from  production 
of  chlorinated  aliphatics).  See  55  FR 
22580-81,  June  1, 1990.  EPA  discussed 
this  approach  in  detail  in  a  Notice  of 
Data  Availability  (NODA)  that  appeared 
in  the  Federal  Register  on  May  10, 1996 
(61  FR  21418). 

In  general,  B>A  is  providing  a  method 
of  treatment  as  an  alternative  to  actual 
D/F  measurement  that  will  be  equaUy 
protective,  and  will  assure  availability 
of  efiisctive  treatment  for  these  wastes. 
The  alternative,  namely  not  providing 
the  alternative  treatment  standard. 


leaves  open  the  real  possibility  of  these 
wastes  being  refused  treatment,  an 
environmentally  worse  result  EPA  also 
notes  that  its  experience  with  F024 
waste  treatment,  for  which  there  is  a 
parallel  treatment  regime,  has  been 
satisfectory:  these  wastes  are  effectively 
treated  by  combustion  technology,  and 
sufficient  treatment  capacity  has 
remained  available  once  EPA 
promulgated4he  alternative  treatment 
standard  which  did  not  require  analysis 
of  D/F  in  treatment  residues. 

2.  Background 

EPA  proposed  numerical  treatment 
standards  for  F032  constituents  on 
August  22. 1995.  Several  members  of 
the  regulated  community  expressed 
concern  that  EPA's  proposal  to  regulate 
-D/F  constituents' in  F032  m^  result  in 
problems  finding  treatment  fecilities 
^willing  to  accept  the  waste.  D/F  are  very 
controversial  hazardous  %vaste 
constituents  that  often  trigger  public 
oppositicm  if  documented  at  any 
concentrations  regardless  of  the 
estimated  risks  presented.  D/F 
monitoring  also  adds  significanUy  to 
monitoring  costs.  See  generally,  55  FR  at 
22580-81.  Conunenters  emphasized  that 
owners  and  operators  of  combustion 
devices  had  informed  them  that  their 
combustion  fecilities  will  not  accept 
F032  if  EPA  requires  the  monitoring  of 
D/F  in  combustion  residues.  Further, 
conunenters  noted  that  if  combustion  is 
conducted  properly,  analysis  of  D/F  is 
uimecessary. 

The  American  Wood  Preservers' 
Institute  (AWPI)  and  the  Penta  Task 
Force  asked  EPA  to  consider 
establishing  an  alternative  treatment 
standard  that  sets  a  method  of  treatment 
as  an  alternative  to  the  niunerical  limits 
for  D/F  in  F032. 

The  Penta  Task  Force  submitted  data 
to  show  that  the  concentrations  of  D/F 
in  F032  are  substantially  lovrer  than 
those  EPA  reported  in  the  F032  Listing 
Background  Document  They  stated 
their  beliet  along  with  AWPI,  that  D/F 
in  F032  should  be  regulated  like  D/F  in 
F024. 

3.  Summary  of  Phase  IV  NODA  for  F032 

EPA  examined  these  new  data  and 
concerns  and  proposed  in  the  NODA  to 
codify  combustion  (CMBST)  as  an 
alternative  method  of  treatment  for  D/F 
in  F032.  EPA  also  requested  comments 
on  potential  regulatory  controls  on 
combustion  devices  to  assure  that  D/F 
destruction  is  conducted  only  in  well- 
designed  and  well-operated  combustion 
devices.  EPA  propoMd  three  regulatory 
suboptions  for  implementing  a  CMBST 
standard.  One  suboption  was  to  merely 
apply  the  existing  PD24  alternative 
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combustion  treatment'Standard  to  F032 
with  applicable  regulatory  controls  in 
Part  264,  265,  or  266.  The  second 
suboption  was  to  revise  the  alternative 
D/F  standard  for  F024,  and  establish  for 
F024  and  F032,  a  CMBST  standard 
alternative,  that  would  limit  the 
combusUon  of  F032  and  F024  to  ROIA 
permitted  or  interim  status  combustion 
devices  which  have  demonstrated  the 
ability  to  achieve  a  dioxin  toxicity 
equivalent  (TEQ)  air  emission  discharge 
limit  of  0.2  ng/dscm.  The  third 
suboption  was  to  revise  the  F024 
standard,  and  to  establish  an  alternative 
standard  for  F024  and  F032  that  limits 
the  combustion  of  F024  and  F032  to 
RCRA  permitted  combustion  devices. 
(In  all  of  these  options,  and  in  today's 
final  rule,  the  restriction  on  types  (rf 
devices s^pUesonly  to  facilities optiqg 
to  comply  with  the  D/F  standard 
without  analyzing  treatment  residues.) 

4.  Review  of  Major  Comments  on  Phase 
rv  NODA  and  Promulgation  of  A 
Modified  Version  of  Suboption  Three 

The  majority  of  commenters 
supported  the  proposed  compliance 
alternative  setting  CMBST  as  a  method 
of  treatment  for  D/F.  In  addition,  the 
majority  of  commenters  preferred 
suboption  1  (i.e.,  allow  combustion  in  a 
RCRA  interim  status  or  permitted 
device)  to  ensure  that  combustion  is 
conducted  in  well-designed  and  well- 
operated  devices.  A  significant  number 
of  commenters  also  were  concerned  that 
adoption  of  suboption  3  may  have 
excluded  the  use  of  well-designed  and 
well-operated  interim  status  combustion 
devices  operated  under  the  Part  266 
rules  applicable  to  boilers  and  industrial 
furnaces. 

The  majority  of  commenters  argued 
that  it  would  be  premature  for  the 
Agency  to  adopt  suboption  2  whereby  a 
D/F  emission  limit  of  0.2  ng/dscm  TEQ 
would  be  established  given  that  the 
Agency  has  only  recently  proposed  such 
an  emission  standard  for  hazardous 
waste  burning  incinerators,  cement,  and 
lightweight  aggregate  kilns  under  the 
maximum  achievable  control 
technology  (MACT)  rule.  See  61  FR 
17358  (April  19, 1996).'  The  Agency 
believes  that  this  concern  is  warranted 
given  that  EPA  has  received  substantial 
comments  on  whether  that  standard  is 
appropriate  for  those  devices  and  has 
not  made  a  final  decision  as  to  an 
appropriate  standard. 

The  Agency  believes  that  suboption  3 
(i.e..  allow  combustion  of  F024  and 
F032  only  in  RCRA-permitted  devices), 
as  proposed,  was  too  restrictive.  EPA 


*  Alio  available  via  Internet:  "http-7/ 
www.epa.gov/epaocwer/cmbuat.htiB''. 


agrees  with  the  commenters  that  interim 
status  boilers  and  industrial  furnaces 
operated  under  Part  266  should  qualify 
for  the  proposed  alternative  CMBST 
compliance  standard  as  well.  These 
devices  are  subject  to  interim  status 
combustion  controls  which  limit  carbon 
monoxide  (CO)  or  total  hydrocarbon 
levels  (THC)  in  combustion  gases,  thus 
ensuring  that  the  devices  operate  under 
good  combustion  conditions.  The 
standards  also  can  include  explicit 
control  of  D/F  under  specified 
conditions  (see  section  266.103  (c)(1)). 
Although  these  controls  do  not  provide 
the  explicit  demonstration  of 
destruction  of  toxic  organics  in  the 
waste  feed  that  the  DRE  (Destruction 
and  Removal  Efficiency)  for  permitted 
corabustion-devioes  standard  provides, 
the  Agency  believes  that  they  establish 
good  combustion,  and  may,  in  some 
cases,  provide  even  better  assurance  of 
operations  under  good  combustion 
conditions  than  the  bare  DRE  standard. 
Accordingly,  the  Agency  believes  that 
it  is  not  necessary  to  restrict  burning  to 
RCRA-permitted  devices  because  boilers 
and  industrial  furnaces  operating  under 
interim  statiis  are  required  to  operate 
imder  good  combustion  conditions 
which  should  ensiue  destruction  of 
toxic  organic  compounds  in  the  waste 
feed. 

The  Agency  acknowledges  that 
ensuring  that  the  combustion  device 
operates  under  good  combustion 
conditions  (i.e.,  either  under  a  DRE 
standard  or  by  limiting  carbon 
monoxide  (CO)  and  total  hydrocarbon 
levels  (THC)  in  stack  gas)  may  not 
necessarily  ensure  control  of  D/F 
emissions.  This  is  because  D/F  can  be 
formed  in  the  post-combustion  zone  of 
the  device — in  the  duct  work  and 
particulate  matter  control  devices  that 
operate  at  temperatures  above  350''F. 
Boilers  and  industrial  furnaces 
operating  under  these  conditions  must 
comply  with  specific  D/F  emission 
standards.  (See  40  CFR  266.103(c)(1) 
and  266.104(e).)  In  addition,  under 
existing  Omnibus  permit  authority, 
permit  writers  have  the  authority,  if  the 
permitting  authority  demonstrates  that 
it  is  necessary  to  protect  human  health 
and  the  environment  (RCRA  section 
3005(c)(3)).  to  impose  operating 
requirements  more  stringent  than  those 
authorized  by  regulations.  This 
authority  cotild  be  invoked  (assuming 
the  requisite  showing  is  made)  to  justify 
controls  on  permitted  hazardous  waste 
incinerators. 

EPA  currently  lacks  similar  Omnibus 
permit  authorities  for  incinerators 
regulated  undev  Part  265.  Subpart  O.  In 
addition,  unlike  the  standards  for 
interim  status  boilers  and  industrial 


furnaces,  the  interim  statxis  standards 
for  hazardous  waste  incinerators  do  not 
contain  controls  on  good  combustion 
(i.e..  CO  or  THC  controls),  a  DRE 
requirement,  or  explicit  standards  for  D/ 
F.  EPA  is  concerned,  therefore,  that  the 
combustion  of  F032  and  F024  in  Part 
265  incinerators  may  not  consistently 
achieve  the  treatment  objectives  sought 
by  the  alternative  combustion 
compliance  treatment  standard.  As  a 
result.  EPA  caimot  support  the 
promulgation  of  suboption  1  for 
incinerators  operated  under  Part  265. 
(See  also  265.352(a),  forbidding 
combustion  of  the  acutely  hazardous  D/ 
F-containing  wastes  in  interim  status 
hazardous  waste  incinerators.) 

Although  EPA's  finding  here  is  that 
the  interkn  status  incinerator  standards 
may  be  inadequate  for  qualifying  for  a 
CMBST  treatmmt  standard  for  D/F.  EPA 
believes  that  on  an  ad-hoc  basis,  a  site- 
specific  determination  can  be  made 
pursuant  to  40  CFR  Part  268.42(b)  to 
extend  the  availability  of  a  "CMBST" 
treatment  standard  to  an  individual 
interim  status  incinerator.  The 
availabilify  of  a  CMBST  treatment 
standard  to  a  facility  combusting  F032 
or  F024  in  a  Part  265  incinerator  will 
require  the  accomplishment  of  a  two- 
step  process.  One  step  is  for  the  facility 
to  demonstrate  to  a  regional  or  state 
official  that  the  combustion  of  D/F  in 
F032  (or  F024,  if  applicable)  at  the 
facilify  uses  controls  to  assure  good 
combustion  and  control  of  D/F.  These 
would  typically  be  the  CO/THC 
standards  and  D/F  standards  found  in 
Part  266.  The  second  step  is  that  the 
facility  solicits  from  EPA's  Headquarters 
an  equivalent  treatment  determination 
under  Part  268.42(b).  (EPA  believes  both 
steps  are  necessary  because  normally 
some  type  of  direct  interaction  with  the 
Region  or  State  with  the  facility  is 
needed  to  evaluate  performance  of  the 
combustion  process,  and  the  treatment 
equivalency  administrative  process 
remains  an  EPA  Headquarters  tasL) 

5.  Revised  Treatment  Standard  for  F024 
Wastes 

The  current  F024  treatment  standard 
requires  CMBST  as  a  method  of 
treatment,  which,  under  the  definition 
at  268.42,  Table  1,  allows  combustion  in 
Part  265  Subpart  O  interim  status 
incinerator  (along  with  other  t3rpes  of 
combustion  devices).  Today's  rule 
makes  the  treatment  standard  for  F024 
identical  to  today's  alternative 
combustion  standard  for  F032.  The 
existing  standard  allows  combustion  in 
permitted  units  or  interim  status 
incinerators  (Part  265  subpart  O).  The 
new  standard  would  require  that  an 
interim  statiis  incinerator  receive  a 


determination  of  equivalent  treatment 
under  288.42(b).  as  described  for  the 
F032  standard  above.  As  described 
above,  this  restricts  the  burning  to 
facilities  with  combuf  tion  controls  that 
ensure  proper  destruction  of  D/F. 

D.  Soil  and  Debris  Contaminated  With 
Wood  Preserring  Wastes 

1.  Summary  of  Comments 

Several  commenters  asked  EPA  to 
revise  its  policy  that  media 
contaminated  with  hazardous  listed 
wastes  is  subject  to  the  treatment   • 
standard  for  the  contaminated  waste, 
and  to  set  instead  risk-based  treatment 
levels.  They  asked  EPA  to  delay  the 
applicability  of  the  Phase  IV  final  rule 
imtil  the  Hazardous  Waste  Identification 
Rule  for  contamiiuted  hazardous  media 
is  promulgated  in  order  to  lessen 
potential  disruptions  to  ongoing 
remediation  activities.  In  addition,  other 
commenters  argued  that  the  proposed 
treatment  standards  for  organics  and  D/ 
F  were  unachievable  by  remediation 
technologies. 

2.  LDR  Requirements  Do  Apply  to 
Contaminated  Media 

Commentera  stated  that  hazardous 
media  should  be  exempt  from  LDR 
requirements  until  EPA  finalizes  HWIR 
for  contaminated  media.  This  issue  was 
settled  in  the  Phase  n  final  rule  (50  FR 
at  47986-7,  September  19, 1994)  if  not 
before,  and  it  is  not  being  reopened  in 
this  final  rule. 

3.  Technology-versus  Risk-based 
Treatment  Limits 

The  principal  objection  to  the 
proposed  treatment  standards  was  that 
the  values  do  not  reflect  risk,  that  is,  the 
standards  are  based  on  performance  of 
a  treatment  technology  rather  than  on 
assessment  of  risks  to  the  human  health 
and  the  environment  posed  by  the 
waste.  The  question  of  technology- 
versus  risk-based  treatment  standards 
has  been  raised  throughout  the 
development  of  the  land  disposal 
restrictions  program.  The  Agency  is  not 
reopening  this  issue  in  this  final  rule. 
See,  instead  discussion  in  the  Phase  U 
final  rule  (59  FR  at  47986,  September 
19, 1994).  EPA  does  specifically  find, 
however,  that  the  treatment  standards 
for  these  contaminated  media  are  not 
established  below  leveb  at  which 
threats  to  human  health  and  the 
environment  are  minimized.  In  part, 
this  finding  turns  on  the  Agency's 
present  inability  to  quantify  this  level. 
In  addition,  for  these  wastes,  the 
presence  of  extremely  toxic  hazardous 
constituents  (arsenic,  D/F,  PCP),  plus 
the  widespread  contamination  already 


caused  by  past  land  disposal  of  these 
wastes  (see,  e.g.  the  background 
documents  to  the  Listing  rules  for  F032. 
F034,  and  F03S)  warrant  treatment 
which  effectively  destroys,  removes,  or 
immobilizes  hazEudous  constituents  to 
the  promulgated  levels.  ' 

4.. UTS  Limits  and  the  Performance  of 
Remedial  Treatment  Technologies 

The  third  issue  raised  by  the 
commenters  is  whether  or  not  the  UTS 
limits  promulgated  for  organics  can  be 
achieved  by  aU  remediation 
technologies  currently  being  used  at 
wood  preserving  Cadlities.  The  UTS 
limits  promulgated  for  organics  and  D/ 
F  regulated  in  nonwastewater  forms  of 
wood  preserving  wastes  are  based  on 
the  performance  of  (and  are  routinely 
achievable  by)  combustion  technologies. 
EPA  does  not  have  to  set  treatment 
standards  that  are  achievable  by  all.  or 
even  several,  treatment  technologies. 
The  treatment  limits  promulgated  for  D/ 
F  constituents  in  nonwastewater  forms 
of  F032  are  based  on  the  combustion  of 
solids,  liquids,  and  soils  contaminated 
with  D/F  constituents,  namely  acutely 
hazardous  wastes  F020.  F022.  F023, 
F026,  and  F027  (see  51  FR  1733.  January 
14, 1986).  EPA's  existing  technical 
guidance  dociunents  describing 
technological  options  for  treating 
contaminants  found  at  wood  preserving 
facilities  often  recommend  incineration 
as  a  viable  technology  for  cleaning  up 
"hot  spots"  of  organics  and  D/F 
contaminants.  These  guidance 
documents  also  emphasize  that 
incineration  is  usually  able  to  treat 
below  cleanup  levels  and  LDR  treatment 
limits.  (See  Presiunptive  Remedies  for 
Soils,  Sediments,  and  Sludges  at  Wood 
Tieater  Sites,  Directive  9200.5-162, 
NTIS  *PB-95-963410;  Technology 
Selection  Guide  for  Wood  Treater  Sites, 
EPA  54O-F-O3-020  or  Pub.9380.0- 
46FS;  and  Contaminants  and  Remedial 
Options  at  Wood  Preserving  Sites.  EPA/ 
600/R-92/182.) 

Available  data  on  the  performance  of 
noncombustion  technologies  such  as 
thermal  desorption  and  chemical 
dehalogenation  also  do  not  necessarily 
support  the  commenters'  claim  that 
other  remedial  technologies  will  fail  to 
meet  the  treatment  limits  promulgated 
today.  Based  on  the  available 
information,  EPA  believes  that  chemical 
dehalogenation  (for  D/F  and  chlorinated 
organic  constituents]  and  thermal 
desorption  (for  organics  and  D/F 
constituents)  generally  can  be  optimized 
to  meet  the  UTS  limits  promulgated 
today.  (See  Wood  Preseirving 
Background  Document  and  Technical 
Guidance  docimients  cited  above.) 
Furthermore,  it  may  be  necessary  to  use 


two  or  more  treatment  technologies  to 
achieve  the  limits,  as  EPA's  Tecmucal 
Guidance  documents  point  out  This  is. 
however,  a  site-specific  determination, 
and  the  ability  of  a  treatment  train  to 
meet  or  fail  UTS  or  cleanup  limits  can 
only  be  assessed  through  the  finrfinga  of 
a  faesibility  study. 

IV.  InqmnrenMBts  to  the  Land  Diqiosal 
Reetrictioiis  Program 

A.  Significant  Reduction  in  LDR 
Paperwork 

Summary:  The  LOR  regulations 
heretofore  required  hazardous  waste 
handlers  to  include  LDR  notifications 
with  each  shipment  of  waste  sent  to 
treaters  or  disposers.  Today  EPA  is 
amending  the  rule  to  require  only  a  one- 
time notification,  rather  than  with  each 
shipment  of  hazardous  waste.  The  one- 
time notification  would  apply  to 
shipments  of  all  restricted  hazardous 
wastes,  and  so  would  include  lab  packs. 
No  new  notification  would  be  required 
imless  there  were  a  change  in  the  waste, 
process,  or  receiving  facility.  This 
amendment  wrill  save  approximately 
1,630,000  hours  spent  by  the  private 
sector  on  paperwork.  EPA  is  also 
promulgating  other  paperwork 
reduction  actions,  as  proposed. 

1.  Background  x 

In  January  1995,  EPA  announced  a 
goal  to  reduce  the  reporting  and  record 
keeping  burdep  imposed  by  its 
regulations  by  25  percent  by  June  30. 
1996.  This  announcement  initiated 
implementation  of  one  of  the 
reinvention  projects  set  forth  in  the 
President's  March  16, 1995,  report. 
"Reinventing  Environmental 
Regulations."  The  baseline  from  which 
the  25  percent  reduction  was  to  be 
calculated  was  the  reporting  and  record 
keeping  burden  hours  as  described  in 
the  Information  Collection  Request  (ICR) 
dociunentation  as  of  January  1. 1995. 

2.  Discussion  of  Specific  Paperwc»k 
Changes 

The  LDR  program  imposes  a 
significant  reporting  and  record  keeping 
biuden  that  is  being  decreased 
significantly  by  changes  being  made  in 
today's  rule.  It  is  estimated  that  the 
changes  being  made  today  result  in  a 
reduction  of  over  1.6  million  hours  per 
year  of  paperwork  burden.  Furthermore, 
these  changes  are  not  likely  to 
compromise  the  protectiveness  or 
enforceabilify  of  the  LDR  regxilations. 

Most  commenters  on  this  issue 
supported  the  proposed  paperwork 
changes.  Almost  all  commenters 
addressing  this  issue  agreed  that  the 
proposed  changes  made  sense,  and  that 
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it  would  be  beneficial  to  the  regulated 
community  to  reduce  the  paperwork 
burden.  A  few  commenters  expressed 
concern  that  the  reductions  in  LDR 
paperwork  could  be  an  incentive  for 
mismanagement  of  hazardous  wastes. 
The  Agency  acknowledges  that  although 
the  potential  for  mismanagement  is  real, 
inspection  and  enforcement  efforts  have 
been,  and  will  continue  to  be.  a 
disincentive  to  facilities  to  provide  &lse 
or  misleading  information  about  the 
hazardous  wastes  at  their  sites.  This 
disincentive  is  believed  to  be  far  more 
important  than  the  frequency  with 
wUch  the  regulated  community  must 
create  notification  and  certifications. 
The  Agency,  therefore,  is  promulgating 
the  paperwork  reductions  despite  this 
concern. 

Much  of  the  language  specifying  what 
must  be  included  on  LDR  notifications 
has  been  rewritten  to  include  reductions 
in  paperwork  burden  and  to  make  it 
easier  for  the  regulated  community  to 
understand  the  requirements  to  which  it 
must  adhere.  Rewriting  this  section  has 
resulted  in  the  renumbering  of  the 
regulatory  paragraphs.  The  new 
numbering  for  this  section  is  used  in 
this  discussion.  Also,  the  generator 
paperwork  requirements  are 
consolidated  into  a  table  at  §  268.7(a)(4). 

Under  the  requirements  of  §  268.7(a), 
generators  managing  restricted 
hazardous  wastes  must  determine 
whether  their  wastes  meet  the 
applicable  treatment  standards  at  the 
point  of  generation,  or  are  otherwise 
exempt  from  those  standards. 
Generators  then  must  notify,  in  writing, 
either  the  treatment  or  disposal  facility 
about  their  waste.  The  Agency  is 
changing  the  notification  requirement 
under  §  268.7(a)(2)  from  one  requiring  a 
notice  accompany  each  waste  shipment 
to  one  allowing  an  one-time  notification 
that  would  accompany  the  first  waste 
shipment  and  would  also  be  placed  in 
the  generator's  files.  If  a  generator 
repeatedly  generates  wastes  which  do 
not  meet  the  applicable  treatment 
standards,  but  the  composition  of  these 
wastes,  or  the  process  generating  the 
wastes,  or  the  treatment  hcility 
receiving  the  wastes  does  not  change, 
then  the  generator  is  only  required  to 
submit  a  one-time  notification  to  the 
receiving  treatment  facility  and  to  place 
a  copy  in  their  files.  If  the  waste, 
process,  or  the  receiving  treatment 
facility  changes,  the  generator  is 
required  to  send  a  new  noti(;e  to  the 
receiving  facility,  and  place  a  copy  of 
this  new  notice  in  their  files.  One 
conunenter  stated  that  the  concept  of 
what  constituted  a  change  in  one's 
waste  was  vague  and  should  be  clarified 
so  that  a  new  notification  would  be 


required  only  when  a  change  in  the 
waste  afiiects  the  determination  of  which 
treatment  standards  apply.  The  Agency 
agrees  that  only  when  a  change  in  the 
waste  affects  the  determination  of  which 
treatment  standards  apply  must  the 
generator  create  a  new  LDR  notification. 

The  Agency  proposed  that  the  one- 
time notification  requirement  would  not 
apply  to  lab  packs.  Under  the  LDR 
program,  a  generator  of  a  lab  pack  can 
either  meet  the  treatment  standards  and 
paperwork  requirements  for  all  the 
hazardous  wastes  included  in  the  lab 
pack,  or  meet  the  streamlined  lab  pack 
requirements  of  §  268.42  and  the 
paperwork  requirements  of  §  268.7(a)(9) 
(old  §  268, 7(a)(8)).  Several  commenters 
disagreed  with  the  proposed  approach, 
stating  that  while  lab  packs  can  be 
highly  variable  in  hazardous  waste 
content,  there  are  instances  where 
routine  and  consistent  lab  packs  are 
shipped  by  generators  on  a  regular  basis. 
It  was  also  pointed  out  that  if  the  lab 
pack  generator  decided  to  meet  the 
treatment  standards  of  each  waste  in  the 
lab  pack  rather  than  the  §  268.42 
alternative  lab  pack  standards,  it  would 
be  allowable  to  produce  a  one-time 
notification  for  each  waste  the  lab  pack 
contained.  Therefore,  it  did  not  seem 
equitable  to  make  a  lab  pack  generator 
that  chose  to  use  the  alternative  lab  pack 
standards  produce  a  notification  for 
each  shipment,  while  a  lab  pack 
generator  meeting  the  treatment 
standards  for  each  hazardous  waste  in 
the  lab  pack  could  produce  one-time 
notifications  for  each  waste,  so  long  as 
their  waste,  process  or  receiving  facility 
did  not  change.  Therefore,  EPA  has 
decided  to  change  its  proposed 
approach,  and  is  including  generators  of 
lab  packs  in  the  one-time  notification 
provisions  of  this  final  rule. 

Furthermore,  the  lab  pack  notification 
requirements  of  §  268.7(a)(8)  are 
streamlined  in  today's  rule  to  include 
only  the  requirements  of  §§  268.7(a)(2), 
268.7(a)(6),  and  268.7(a)(7).  This  U 
possible  because  the  alternative 
treatment  standard  for  lab  packs 
specifies  a  method  of  treatment  rather 
than  concentration  levels  that  would 
have  to  be  monitored  after  treatment 
There  is,  therefore,  no  need  to  know 
whether  the  wastes  in  the  lab  packs  are 
wastewatera  or  nonwastewaters  or  are 
hazardous  debris  (these  are  the  data 
items  being  deleted  from  the  lab  pack 
notification). 

In  §  268.7(a)(3),  the  Agency  is 
changing  the  notification  requirement  so 
that  a  generator  whose  waste  meets  the 
appropriate  treatment  standards  as 
generated  is  only  required  to  submit  a 
one-time  notification  and  certification  to 
the  receiving  facility.  The  requirements 


for  this  one-time  notification  and 
certification  are  much  the  same  as  those 
discussed  above. 

In  §  268.7(a)(5),  EPA  is  removing  the 
requirement  that  generators  treating  on- 
site  in  tanks  or  containers  have  to 
submit  waste  analysis  plans  to  States 
and  Regions.  Instead,  the  plans  must 
merely  be  kept  in  their  on-site  files,  as 
proposed. 

The  Agency  is  changing  the  record 
retention  time  period  in  §  268.7(a)(8) 
from  five  to  three  years,  in  order  to 
make  LDR  requirements  consistent  with 
other  RCRA  record  retention  periods. 

Under  §  268.7(b)(4).  the  treatment 
facility  is  only  required  to  submit  a  one- 
time notification  and  certification  to  the 
receiving  facility,  rather  than  submit 
one  with  each  shipment  of  waste.  A 
copy  of  the  notification  and  certification 
must  be  kept  in  the  treatment  facility's 
files.  If  the  waste,  treatment  system,  or 
the  receiving  land  disposal  facility 
changes,  the  treatment  facility  must 
send  a  new  notification  and  certification 
to  the  land  disposal  facility,  and  place 
a  copy  of  these  records  in  their  files. 
Furdiermore,  the  treatment  facility 
notification  requirements  have  been 
consolidated  into  a  table  at  §  268.7(b)(4). 

Finally,  the  Agency  wishes  to  clarify 
that  any  records  kept  in  connection  with 
the  LDR  program  may  be  stored 
electronically,  eliminating  the  need  to 
actually  maintiiin  paper  copies.  EPA 
wants  to  encourage  electronic  storage  of 
LDR  notifications.  However,  because  of 
the  complex  issues  involved  in 
electronic  data  interchange  (EDI),  EPA 
cannot  at  this  time  include  standards  for 
electronic  storage  of  LDR  notifications 
in  this  final  rule.  The  Agency  may 
develop  those  standards  at  a  future  date. 
Until  such  general  standards  for 
allovtring  electronic  storage  of 
information  are  developed,  EPA  would 
note  that  it  has,  on  one  occasion, 
confirmed  that  the  use  of  an  image 
scanning  system  developed  by  Safety 
Kleen  Corporation  was  sufficient  to 
meet  hazardous  waste  manifest 
recordkeeping  requirements  (see 
attachment  to  the  letter  to  Catherine  A. 
McCord  in  the  docket).  This  system  was 
used  to  scan,  store,  and  retrieve  images 
of  original  hazardous  waste  manifests 
with  handwritten  signatures.  Althoiigh 
the  letter  confirmed  only  that  Safety 
Kleen's  system  met  these  requirements, 
the  Agency  noted  that  similar  systems 
used  by  others  might  also  be  able  to 
meet  RCRA  requirements. 

B.  Clean-up  of  LDR  Requirements  in  40 
CFR268 

EPA  is  rewriting  portions  of  the  LDR 
regulations  to  help  the  regulated 
community  understand  better  what  they 


are  required  to  do  to  comply  with 
today's  rule.  Clean-up  tasks  such  as 
removing  extraneous  cross  references, 
eliminating  unneeded  language, 
removing  unneeded  appendices,  and 
other  similar  actions  have  been  taken  to 
eliminate  confusion  for  the  regulated 
community.  A  noteworthy  change  is  the 
elimination  of  the  California  List 
requirements  that  were  promulgated  in 
1987,  because  they  have  been 
superseded  by  more  specific  treatment 
standards.  In  addition,  a  clarification 
has  been  made  at  40  CFR  268.1(e)  that 
the  de  minimis  provision  applies  to 
characteristic  wastes  as  well  as 
commercial  chemical  products  and 
intermediates. 

1.  Section  268.1 

Section  268.1(e)(4)  is  clarified  so  that 
the  de  minimis  provision  applies  to 
minor  losses  of  characteristic  wastes  as 
well  as  to  minor  releases  of  commercial 
chemical  products  and  intermediates. 
EPA  actually  made  this  clarification 
already  in  the  Phase  in  final  nde  (see  61 
FR  at  15597),  but  inadvertently  omitted 
it  bom  the  Phase  in  writhdrawal  notice 
(see  61  FR  15662).  The  withdrawal 
notice  should  have  removed  paragraph 
268.1(e)(4)(ii)  only,  because  it  dealt  vtrith 
the  special  de  minimis  provisions  for 
characteristic  wastes  being  injected  into 
Class  I  injection  wells  (and  thus,  subject 
to  the  Land  Disposal  Program  Flexibility 
Act  of  1996,  the  impetuis  for  the 
withdrawal  notice.  See  61  FR  15661).  A 
typographical  error  made  it  appear  that 
the  entire  paragraph  (e)  was  being 
withdraMm,  which  was  not  the  intention 
of  the  Agency.  Therefore,  today's 
regulatory  language  contains  the  text  of 
268.1(e)  in  its  entirety,  and  clarifies  that 
the  de  minimis  provision  applies  to 
characteristic  wastes. 

2.  Section  268.4 

Section  268.4(a)(2)(iv)  is  changed  to 
read.  "Recordkeeping.  "The  sampling, 
analysis,  and  recordkeeping  provisions 
of  §§  264.13  and  265.13  apply." 
Referencing  the  §§  264.13  and  265.13 
requirements  in  §  268.4  clarifies  that 
there  are  no  additional  recordkeeping 
requirements  at  §  268.4;  the  general 
facility  recordkeeping  requirements 
apply,  thus  the  LDR  program  does  not 
add  additional  btuden. 

3.  Section  268.5 

The  Agency  proposed  to  amend 
§  268.5(e)  so  that  an  applicant  could 
apply  for  and  be  granted  additional  time 
(up  to  one  year)  when  first  applying  for 
a  case-by-case  extension  of  the  effective 
date.  Commenters  argued,  however,  that 
it  would  be  inappropriate  for  EPA  to 
grant  what  woidd  be.  in  effect,  a  "two- 


year"  case-by-case  capacity  variance. 
Some  commenters  stated  that  the 
proposed  change  would  hinder 
necessary  treatment  capacity  from  being 
brought  on-line  expeditiously,  and  that 
requiring  a  renewal  application  for  a 
second-year  extension  allows  the 
Agency  to  evaluate  whether  the 
applicant  has  made  a  good-faith  effort  to 
develop  or  locate  hazardous  waste 
treatment  capacity.  The  Agency  is 
persuaded  by  the  commenter's  concerns 
and  is,  therefore,  not  making  the 
proposed  change  to  §  268.5.  As  has 
always  been  the  case  in  the  LDR 
program,  case-by-case  extension 
applicants  must  make  a  separate 
application  for  a  renev«ral  of  dieir  case- 
by-case  extension  if  the  initial  one-year 
period  is  not  sufficient  to  develop 
treatment  capacity. 

4.  Section  268.7 

In  section  268.7(c)(2),  the  sentence, 
*****  test  method  described  in 
appendix  I  of  this  part  or  using  any 
methods  required  by  generators  under 
§  268.32  of  this  part  *  *  *"  is  changed 
to  read,  "•  *  •  test  method  described  in 
'Test  Methods  for  Evaliiating  Solid 
Waste,  Physical/Chemical  Methods,' 
EPA  Publication  SW-846."  Specific 
reference  to  EPA  Publication  SW-846 
for  the  Toxicity  Characteristic  ijtarhing 
Procedure  gives  the  regvdated 
community  a  more  dinact  reference  for 
details  of  die  test  method. 

5.  Section  268.9 

In  §  268.9,  paragraph  (a)  has  been 
clarified  to  better  describe  how  wastes 
should  be  identified  for  purposes  of  the 
LDR  program  when  they  are  both  listed 
and  characteristic  hazardous  wastes. 

In  §  268.9(d)(l)(ii),  the  language  has 
been  edited  to  clarify  that  if  all 
underlying  hazardous  constituents 
reasonably  expected  to  be  present  in  a 
characteristic  waste  wiU  be  monitored, 
then  the  generator  need  not  list  any  of 
them  on  the  LDR  notification.  If,  on  the 
other  hand,  a  subset  of  all  underlying 
hazardous  constituents  will  be 
monitored,  they  must  be  included  on 
the  LDR  notification. 

6.  References  to  Section  268.32 

References  to  §  268.32  and  RCRA 
3004(d),  California  List  wastes,  are 
removed,  because  the  treatment 
standards  for  the  these  wastes  have  been 
superseded  by  subsequent  treatment 
standards.  See  generdly  55  FR  at  22675 
(June  1, 1990)  noting  dw  general 
principle  that  California  Ust 
prohibitions  no  longer  apply  once  a 
more  specific  treatment  standard 
applies,  and  noting  the  handfid  of 
situations  where  California  list 


prohibitions  would  continue  to  apply. 
With  the  advent  of  the  requirement  to 
treat  for  underlying  hazardous 
constituents  reasonably  expected  to  be 
present  in  characteristic  wastes,  there 
no  longer  are  any  situations  where 
California  list  prohibitions  coidd  create 
an  exclusive  treatment  standard. 
Consequentiy,  there  is  no  need  to  retain 
any  reference  to  California  list 
prohibitions  in  the  regulations. 

7.  Sections  268.34-268.37 

The  information  about  the  dates  of 
waste  prohibition  provided  in 
§§  268.34-268.37  is  removed  because 
the  treatment  standards  for  the  wastes 
are  all  now  in  effect,  eliminating  any 
need  to  retain  the  dates. 

8.  References  to  Sections  268.4 V-268.43 

References  in  Part  268  to  LDR 
treatment  standards  that  have 
previously  been  found  in  tables  in 
§§  268.41. 268.42.  and  268.43.  are 
changed  to  refer  to  the  consolidated 
table  in  268.40. 

9.  Appendices 

Appendix  I  is  removed  and  reserved 
because  the  TCLP  test  method  reference 
to  SW-846  will  be  incorporated  into  the 
text  of  the  regulatory  language. 

Appendix  n  to  Part  268  is  also 
removed  and  reserved  because  it 
incorrectiy  refers  to  treatment  standards 
in  §§268.41.  268.42,  and  268.43  (they 
are  now  in  §  268.40);  furthermore,  there 
is  no  longer  a  need  for  a  reference  to  the 
solvent  treatment  standards. 

Appendix  m  is  removed  and  reserved 
because  the  California  List  treatment 
standards  have  been  superseded  by 
Universal  Treatment  Standards  plus  the 
requirement  to  treat  underlying 
hazardous  constituents  in  characteristic 
hazardous  wastes.  Thus,  there  is  no 
need  for  a  listing  of  halogenated  organic 
compounds  under  the  Cedifomia  List 

Appendix  VI  is  amended  to  clarify 
that  land  disposed  characteristic  wastes 
that  also  contain  underlying  hazardous 
constituents  must  be  treated  not  only  by 
a  "deactivating"  technology  to  remove 
the  characteristic,  but  also  treated  to 
achieve  the  Universal  Treatment 
Standard  for  underiying  hazardous 
constituents. 

Appendix  VU  has  been  updated  to 
include  aU  the  effective  dates  of  aU 
surfece  disposed  hazardous  wastes  for 
which  there  are  treatment  standards. 
Likewise.  Appendix  Vm  has  been 
updated. 

Appendix  X  is  removed  and  reserved 
because  it  summarized  paperworic 
requirements  that  are  clar^ed  in  tables 
in  today's  rule  at  sections  268.7(a)  and 
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The  Agency  is  committed  to 
identiiying  new  ways  the  LDR  program 
can  be  simplified,  and  will  continue  to 
seek  additional  opportimities  for  such 
streamlining  efforts  in  the  future. 

C.  Clarifications  of  Point  of  Generation 

Summary:  EPA  is  identifying  the 
point  of  generation  of  wastes  from  boiler 
cleanout  and  for  certain  ignitable  wastes 
treated  in  tanks.  The  significance  of  this 
action  is  to  define  the  point  at  which  a 
determination  is  made  as  to  whether  or 
not  the  LDR  prohibitions  attach  to  the 
wastes  generated  bom  these  activities. 
In  some  cases,  the  broader  question  of 
whether  a  hazardous  waste  is  even 
generated  also  can  be  presented.  A 
waste  which  is  not  identified  or  listed 
as  hazardous  at  the  point  LDR 
prohibitions  would  attach,  the  so-called 
"point  of  generation"  is  not  prohibited 
from  land  disposal.  Conversely,  if  a 
waste  is  hazardous  (i.e.  identified  or 
listed)  at  that  point,  LDR  prohibitions 
typically  do  attach  notwithstanding  that 
the  waste  may  no  longer  be  "hazardous" 
at  the  point  it  is  land  disposed.  EPA  is 
not  finaliring  options  discussed  in  the 
Phase  in  LDR  rule  (60  FR  11715,  March 
2, 1995)  which  disc\issed  more  far- 
reaching  alternatives  for  defining  the 
point  at  which  LDR  prohibitions  can 
attach,  but  is  issiiing  interpretations 
applicable  to  several  discrete  fact 
situations  involving  questions 
implicating  this  issue. 

1.  General  Discussion 

Since  November  1986,  EPA  has 
required  determinations  as  to  whether 
LDR  prohibitions  attach  to  be  made  at 
the  point  when  hazardous  wastes  are 
generated  (51  FR  40620).  This  issue  took 
on  critical  import  in  the  so-called  Third 
Third  rule  when  EPA  addressed  the 
issue  of  treatment  standards  for  wastes 
that  exhibit  a  hazardous  waste 
characteristic,  and  whether  LDR 
prohibitions  could  apply  to  wastes  that 
initially  exhibit  a  characteristic  but  no 
longer  do  so  (i.e.  are  "non-hazardous" 
in  that  they  are  no  longer  identified  or 
listed  as  hazardous)  at  the  point  they  are 
land  disposed.  By  adhering  to  the 
principle  that  LDR  prohibitions  attach  at 
the  point  of  waste  generation,  EPA 
maintained  that  these  de-characterized 
wastes  must  still  be  treated  to  satisfy 
EPA-established  treatment  standards, 
notwithstanding  that  the  wastes  are  no 
longer  identified  as  hazardous.  55  FR  at 
22651-52.  The  D.C.  Cinniit  sustained 
this  interpretation  as  permissible  in 
Chemical  Waste  Management  v.  EPA, 
976  F.2d  2. 13-14  (D.C.  Cir.  1992)  cert 
denied  113  S.  Ct  1961  (1993). 

In  the  Phase  m  LDR  rule,  EPA 
solicited  comment  on  the  issue  of 


possibly  redefining  the  point  at  which 
LDR  prohibitions  attach.  EPA  presented 
three  options:  (1)  when  there  are  similar 
wastewater  streams  generated  by  similar 
processes;  (2)  when  there  are  waste 
streams  from  a  single  process;  and  (3)  at 
a  point  of  aggregation  called  "battery 
limits."  60  FR  11715-717. 

EPA  considered  these  options  because 
of  the  potential  reach  of  the  Chemical 
Waste  Management  opinion  on 
generally  successful  wastewater 
management  operations  carried  out 
pursuant  to  the  Clean  Water  Act  (i.e. 
treatment  of  aggregated  wastewaters, 
some  of  which<at  one  time  exhibited  a 
hazardous  waste  characteristic, 
pursuant  to  the  National  Pollutant 
Discharge  Elimination  System 
regulations  for  direct  dischargers  and 
pretreatment  regulations  for  indirect 
dischargers)  and  the  Safe  Drinking 
Water  Act  (injection  of  decharacterized 
wastewaters  into  Class  I  non-hazardous 
injection  wells  under  the  Undergroxmd 
Injection  Control  program).  However,  on 
March  26, 1996,  Ih^sident  Clinton 
signed  into  law  the  Land  Disposal 
Program  Flexibility  Act  of  1996.  This 
Act  provided,  among  other  things,  that 
decharacterized  wastes  managed  in  the 
types  of  wastewater  management 
systems  described  above  are  no  longer 
prohibited  from  land  disposal  so  long  as 
they  are  not  hazardous  wastes  at  the 
point  they  are  land  disposed.  See 
generally  61  FR  61660  (April  8, 1996). 
As  a  result,  EPA  no  longer  believes  there 
is  any  need  to  fundamentally  reexamine 
the  issue  of  where  LDR  prohibitions 
attach,  and  is  not  acting  on  these  parts 
of  the  Phase  m  proposal. 

However,  the  Agency  has  identified 
specific  issues  which  may  be  considered 
"point  of  generation"  issues,  and  which 
were  not  addressed  by  the  Land 
Disposal  Program  Flexibility  Act  of 
1996.  In  today's  rule,  EPA  is  addressing 
these  specific  issues.  In  each  case 
discussed  below,  the  Agency  believes 
that  the  existing  regulatory  language  is 
adequate,  but  clarification  is  necessary 
to  prevent  Inappropriate  interpretations. 
In  making  these  interpretations,  EPA  is 
in  some  cases  clarifying  not  only  LDR 
applicability,  but  also  generally  where 
the  determination  as  to  whether  a  waste 
is  hazardous  must  be  made. 

2.  Boiler  Cleanout 

Power  plant  boilers  are  generally 
taken  out  of  service  and  cleaned  out 
once  every  3  years  (an  average  of  one 
unit  every  year  per  focility).  The 
cleaning  process  generally  consists  of  an 
initial  rinse  of  an  acid  cleaning  solution 
and  one  or  two  rinses  of  water, 
generating  an  average  of  several 
himdred  thousand  gallons  of  add  wash/ 


rinse  water  during  each  cleaning.  The 
initial  rinsate  stream  frequentiy  is 
characteristically  hazardous,  exhibiting 
the  TC  for  lead  and  chromiimi  plus  the 
characteristic  of  corrosivity. 

The  rinsate  from  this  process  is 
combined  in  a  tank  (or  potentially, 
several  tanks),  usually  temporary  tanks 
brought  on-site  for  the  cleaning  process, 
and  then  either  discharged  to  surface 
impoundments  prior  to  NPDES 
discharge  (which  commingled  wastes 
would  normally  be  exempt  from  RCRA 
SubtiUe  C  by  virtue  of  the  Bevill 
Amendment)  or  directly  fed  to  the 
boilers  (a  practice  typically  raising  no 
issues  of  LDR  applicability  since  no 
land  disposal  is  involved).  The  issue  in 
question  is  whether  waste  is  considered 
generated  after  each  rinse  (acid  and 
water)  or  at  the  end  of  the  cleaning  of 
the  boiler  when  the  rinsates  have  been 
combined;  in  other  words,  whether  a 
determination  is  made  for  each  rinse  or 
for  combined  rinses.  If  the  latter,  then 
the  rinsate  would  be  hazardous  waste 
(and  as  one  consequence,  potentially 
prohibited  from  land  disposal)  only  if 
the  combined  rinsates  exhibit  a 
characteristic.  Note  that  this  is  not 
stricUy  an  LDR  issue  but  presents  the 
issue  of  whether  a  unit  is  regulated,  in 
this  case  the  tank  that  receives  the 
rinsate. 

The  Agency  is  today  clarifying  that, 
specific  to  power  plant  boiler  cleanout 
(and  potentially,  to  other  sporadic 
cleaning  activities  involving  multiple 
rinses),  generation  is  at  the  completion 
of  the  entire  cleanout  process.  EPA 
believes  that  the  mass  loading  of 
hazardous  constituents  from  the  process 
to  the  environment  will  not  be  affected 
by  this  determiiuition,  since  a  given 
amount  of  cleanout  fluid  and  water  is 
needed  to  complete  the  task  in  every 
case.  Cf.  60  FR  at  11716  noting  that  in 
such  situations  the  underlying  policy  of 
the  prohibition  on  dilution  is  not 
implicated.  The  agency  views  the 
cleanout  of  the  boilers  as  one  process 
and  therefore  does  not  consider  the 
mixing  of  acid  rinse  and  water  rinse  as 
impermissible  dilution  but  as  a  single 
waste  rinsate  resulting  from  the  single 
cleanout  process.  This  waste  is  subject 
to  regulation  if  it  exhibits  a 
characteristic,  and  subject  to  LDR 
prohibitions  if  it  exhibits  a 
characteristic  and  is  going  to  be  land 
disposed. 

Today's  clarification  of  the  point  of 
generation  for  boiler  cleanout  is  limited 
to  the  situation  in  which  the  entire 
quantity  of  boiler  cleanout  rinses  are 
contained  in  a  single  container  so  that 
hazardous  waste  and  LDR 
determinations  can  be  made  based  upon 
the  commingling  of  all  the  rinses 


together.  If,  for  example,  a  temporary 
tank  is  brought  on-site  but  does  not  have, 
sufficient  capacity  to  handle  the 
estimated  several  hundred  thousand 
gallons  of  rinsate  at  once,  the  waste  will 
likely  have  to  be  managed  in  separate 
loads.  In  such  instances,  the  generator 
will  still  be  required  to  make  hazardous 
waste  and  LDR  determinations  for  each 
separate  load. 

In  adopting  today's  interpretation, 
EPA  emphasizes  that  this  type  of 
cleaning  is  a  batch  operation  occurring 
at  widely-spaced  intervals  and 
involving  temporary  storage  luiits  (i.e. 
units  that  are  removed  from  the 
premises  after  receiving  the  rinsate). 
Thus,  the  interpretation  does  not  ever 
apply  where  a  surface  impoimdment 
receives  rinsate  (see,  e.g.,  Chemical 
Waste  Management  v.  EPA,  976  F.  2d  at 
20  n.  4  (placement  of  any  amount  of 
characteristic  waste  in  a  surface 
impoundment  makes  the  unit  a 
regulated  unit  even  if  diluted  to  non- 
characteristic  levels  afterwards)).  The 
interpretation  also  does  not  apply  where 
there  are  permanent  storage  units 
involved.  EPA  also  notes  the  evident 
point  that  if  commingled  rinses  still 
exhibit  a  hazardous  waste  characteristic, 
the  receiving  tank  is  a  regulated  unit 
Persons  owning  or  operating  such  tanks 
have  the  same  obligations  as  other 
generators  to  determine  whether  the 
waste  exhibits  a  characteristic.  See 
262.11. 

3.  Sludge  From  High  TOC  (Total 
Organic  Carbon)  DOOl  Treated  in  Tank 
Based  Systems 

Many  generators  introduce  waste  into 
tank-based  wastewater  treatment 
systems  where  the  resulting  effluent  is 
discharged  to  a  POTW  or  to  navigable 
waters,  and  the  resulting  wastewater 
treatment  sludge  is  land  disposed.  At 
times,  the  waste  that  is  placed  in  the 
tank-based  system  exhibits  the  ignitable 
characteristic.  If  the  organic  content  of 
the  wastewater  is  sufflciently  high,  the 
liquid  waste — when  first  released — can 
meet  the  definition  of  nonwastewater 
found  in  40  CFR  Part  268.2(d). 

The  &ct  situation  of  concern  can 
involve  releases  of  high  TOC  ignitable 
wastes  (which  have  a  designated 
method  of  treatment),  raising  a  question 
of  whether  that  treatment  standard  for 
high  TOC  waste  still  applies  to  sludge 
generated  from  the  wastewater 
treatment,  even  if  the  sludge  is  not  itself 
high  TOC  ignitable  waste. 

It  is  EPA's  view  that  the  sludge  in  this 
situation  should  be  viewed  as  a  new 
treatability  group.  Put  another  way,  the 
change  of  treatability  group  principle 
applies  to  situations  where  liquid 
wastes  which  are  technically 


nonwastewaters  are  inadvertently 
jplaced  in  wastewater  treatment  systems 
in  small  quantities,  for  legitimate 
wastewater  treatment,  thereupon 
becoming  wastewaters  (as  defined  in 
268.2(f)  of  the  rules),  and  subsequently 
generating  a  sludge.  See  58  FR  29871, 
May  24, 1993  ("In  the  Third  Third  final 
rule,  EPA  stated  tkat  for  charaicteristic 
wastes,  each  change  of  treatability  group 
in  a  treatment  train  marked  a  new  point 
of  generation  for  determining  if  a 
characteristic  waste  was  prohibited  from 
land  disposal").  Conseqiientiy,  because 
the  slu(^  generated  from  the  tank- 
based  wastewater  treatment  system  is  a 
difiierent  treatability  group  from  the 
wastewater  from  which  it  is  generated, 
it  would  be  considered  to  be  a  newly 
generated  waste  that  should  be 
evaluated  at  its  point  of  generation  to 
determine  if  it  is  hazardous,  and  if  so, 
to  then  determine  the  appropriate  LDR 
standard.  (Also,  please  note  that 
elsewhere  in  today's  notice  the  Agency 
clarifies  that  the  LDR  de  minimis 
exemption  applies  to  small,  inadvertent, 
releases  of  characteristic  waste  into 
wastewater  treatment  systems.  As  a 
practical  matter,  the  de  minimis 
exemption  probably  makes  the  question 
moot,  because  larger  releases  would  not 
typically  occ\ir  since  they  would  likely 
interfere  with  wastewater  treatment 
systems  operation.) 

4.  Tank  Rinsate 

An  issue  arises  when  high-TOC 
ignitable  wastes  are  stored  in  tanks,  and 
some  residue  from  these  wastes  remains 
in  the  tanks  after  the  tanks  are  emptied 
and  rinsed.  The  initial  high-TOC 
ignitable  waste  is  considered  a 
nonwastewater  with  the  treatment 
standard  of  CMBST  (combustion)  or 
RORG  (recovery  of  organics).  However, 
it  is  EPA's  view  that  the  rinsate  from  an 
empty  tank  (see  47  FR  1250,  January  11, 
1982,  for  guidance  on  empty  waste 
tanks)  is  a  newly  generated  wastewater 
and  the  high-TOC  ignitable  waste 
treatment  standards  do  not  attach.  The 
rinsate  must  be  evaluated  at  its  point  of 
generation,  i.e.,  after  the  complete 
rinsing  of  the  empty  tank,  and,  if  it 
exhibits  a  characteristic  (or  for  some 
reason  is  listed  independentiy)  it  is 
subject  to  treatment  standards  for  that 
characteristic  (or  listed  waste),  rather 
than  to  the  form  of  the  waste  from 
which  it  originated.  This  determination 
also  applies  to  tanks  that  are  used  to 
collect  vrastewatera  that  are  listed  solely 
because  they  exhibit  a  characteristic 
(i.e.,  ignitabUity,  corrosivity,  or 
reactivity).  EPA  has  stated  that  the 
existing  rule,  which  provides  that  the 
dilution  prohibition  does  not  apply  to 
wastewatera  listed  solely  because  they 


exhibit  a  characteristic,  remains  in 
efCsct  See  61  FR  15662. 

D.  POLYM  Method  of  Treatment  for 
High-TOC  (Total  Organic  Carbon) 
Ignitable  DOOl  Wastes 

Summary:  Today's  rule  establishes  an 
alternative  treatment  standard  of 
POLYM  (polymerization)  for  h^-TOC 
E)001  wastes  originally  intended  as 
chemical  components  in  the  commercial 
manufactiue  of  plastics.  In  the 
pol)rmerization  treatment  process 
(POLYM),  the  wastes  are  reacted  to 
produce  a  chemically  stable  plastic  in 
the  same  manner  that  commercial 
plastics  are  formed. 

Discussion:  The  National  Marine 
Manufacturer's  Association  contacted 
EPA  with  concerns  that  the  May  1993 
Interim  Final  Rule  prohibited  the 
practice  of  polymerizing  excess 
polyester/styrene  waste  left  over  from 
the  manufacture  of  modular  shower 
stalls  and  recreational  boats,  among 
other  things.  EPA  proposed  to  add 
polymerization  (POLYM)  to  the  set  of 
required  methods  of  treatment 
designated  as  BDAT  for  high-TOC 
ignitable  (DOOl)  wastes  resulting  fiom 
commercial  polymerization  processes. 
(60  FR  43679,  August  22, 1995.)  In  these 
manufacturing  processes,  polyester/ 
styrene  reacts  with  methyl  ethyl  ketone 
(MEK)  peroxide  in  a  mold  to  form 
fiberglass.  The  ignitable  waste 
polyester/styrene  and  MEK  peroxide  are 
the  wastes  of  concern. 

Small  quantities  of  polyester/styrene 
monomers  and  MEK  peroxide  wastes 
can  be  reacted  together  to  create 
fiberglass  scraps.  The  scraps  are  inert 
and  do  not  exhibit  the  hazardous  waste 
characteristics  of  toxicity,  ignitability, 
corrosivity,  or  reactivity.  It  is  this 
practice  that  is  referred  to  as 
polymerization  for  the  purposes  of  this 
rule.  The  waste  polyester/styrene 
monomers  and  MEK  peroxide  are 
currenUy  regulated  as  high-TOC 
ignitable  wastes  (40  CFR  268.9)  for 
which  the  current  standard  is  treatment 
by  CMBST  (combustion)  or  by  RORGS 
(recovery  of  organics)  before  land 
disposal.  Neither  CMBST  nor  RORGS 
allows  for  polymerization  (as  an 
exclusive  treatment  method)  of  high- 
TOC  ignitable  wastes.  The  Agency 
believes  that  the  practice  of 
polymerizing  high-TOC  ignitable  waste 
polymers  and  monomers  which  are 
chemical  components  in  the 
manufacture  of  plastics  to  a 
noncharacteristic  inert  mass  adequately 
minimizes  threats  posed  by  disposal  of 
the  waste. 

Today  EPA  is  establishing  POLYM  as 
an  alternative  to  CMBST  or  RORGS  only 
for  those  high-TOC  DOOl  wastes 
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originally  intended  as  chemical 
components  in  the  commercial 
manufacture  of  plastics.  POLYM 
requires  the  addition  of  the  same 
polymerizing  component  or  catalyst  to 
the  deactivated  high-TOC  DOOl 
monomer  stream  intended  for  Icmd 
disposal.  POLYM  is  defined  as 
"formation  of  complex  high-molecular 
weight  solids  through  polymerization  of 
monomers  with  hig^-TOC  DOOl 
nonwastewaters  which  are  chemical 
components  in  the  manxifactiue  of 
plastics." 

EPA  acknowledges  that  POLYM  is  not 
as  eSactive  at  destroying  all  of  the 
hazardous  constituents  of  the  materials 
as  CMBST,  the  specified  treatment 
standard  for  high-TOC  DOOl 
nonwastewaters.  However,  as  defined, 
POLYM  is  the  same  process  that  is  used 
in  the  actual  manufacturing  of  plastic 
products  such  as  %vater  pipe  and 
watercraft.  To  allow  materials  and  a 
process  to  be  used  to  construct  water 
pipe  and  boat  hulls,  but  prohibit  the 
same  process  to  be  used  to  treat  excess 
materials  from  those  same  processes 
does  not  make  sense.  In  addition,  the 
treatment  of  these  chemical  components 
using  POLYM  does  convert  an  ignitable 
waste  into  a  non-ignitable  solid  prior  to 
disposal.  Treatment  occurs  as  the 
organic  materials  react  to  form  a  hard, 
inert  material.  Data  submitted  by  the 
Composites  Institute  (see  Q  Memo  20 
DEC  96)  show  that  of  the  Appendix  Vm 
constituents  that  are  present  in  scrap 
imcured  polyester  resins,  greater  than 
50%  of  the  constituents  are  chemically 
convnrted  by  the  polymerization  process 
to  form  a  part  of  the  solid  polymer.  The 
remaining  constituents  are  physically 
bound  in  the  solid  polymer  matrix.  The 
Agency  believes  that  the  low  quantities 
of  Appendix  Vm  constituents  are 
sufficiently  bound  in  the  polymer 
matrix  so  as  to  minimize  the  threats 
posed  by  disposal  of  the 
noncharacteristic  inert  mass  of  scrap 
material.  Below  is  a  table  showing  the 
Appendix  Vm  constituents  typically 
fbimd  in  scrap  uncured  polyester  resins: 


Maxi- 

mum % 

Appendbc  VIII  constituents 

In 

uncured 

resin 

oMhalic  anhydride 

D 

Appenda  VIII  constituents 


Methyl  methacrylale  _. 

Antimony  trioxide  

Dibutyl  phthaiale 

Bulyl  benzyl  phthatate  

Dirnelhyl  phthaiale 

Molhyl  etfiyl  ketone  peroxida 

Dioctyl  phttiaMe  

Methyl  eltiyl  ketone 
P-t>enzoquinone  . 

Maleic  anhydride 

phlhalic  add  esters  NOS 


Maxi- 
mum % 

in 
uncured 

resin 


10.0 

3.0 

1.8 

1.05 

1.05 

1.06 

0.75 

0.09 

0.05 

D 

(') 


^  Trace. 

Of  the  constituents  listed  in  the  table 
above,  methyl  methacrylate  (a 
monomer)  and  methyl  ethyl  ketone 
peroxide  (a  catalyst),  are  chemically 
converted  by  the  polymerization  process 
and  form  part  of  the  solid  polymer. 

EPA  has  decided  to  promu^ate 
POLYM  as  a  treatment  standi  rather 
than  dealing  with  this  issue  on  an 
individual  basis  via  Determination  of 
Equivalent  Treatment  (DET)  petitions. 
As  defined,  equivalency  need  not 
remove  every  single  molecule  of 
constituents  as  the  comparison 
technology  to  be  considered  equivalent 
A  similar  issue  involving  high-TOC 
ignit^le  waste  was  addressed  in  a 
Determination  of  Equivalent  Treatment 
(see  DET  IBM  Essex  Junction,  VT).  In 
that  determination,  the  high-TOC  waste 
was  being  treated  to  a  slightly  lower 
level  than  combustion.  EPA  did  so,  in 
part,  because  the  treatment  process  was 
achieving  very  substantial  destruction  of 
hazardous  constituents,  and  otherwise 
assuring  that  the  special  concerns 
regarding  treatment  of  high-TOC 
ignitable  wastes,  such  as  interference 
with  wastewater  treatment  systems, 
were  not  present.  Similarly,  in  this 
instance.  POLYM  will  destroy  most  of 
the  hazardous  constituents  present  and 
substantially  immobilize  those  that 
remain.  In  addition,  there  is  no 
possibility  that  this  treatment  method    * 
will  interfere  with  wastewater 
treatment  Finally,  EPA  notes  that  the 
POLYM  process  appears  to  be  as 
efficient  as  the  other  type  of  allowable 
treatment  method  for  high-TOC 
ignitable  wastes,  namely  RORGS 
(recovery  of  organics).  Thus,  EPA 
believes  that  the  POLYM  process 
evaluated  here,  along  with  CMBST  and 
REORG,  satisfies  the  section  3004(m) 
requirement  that  threats  be  minimized 
by  treatment,  and  also  could  satisfy  the 
equivalency  standard  in  268.42(b). 

A  number  of  commenters  have 
solicited  EPA  to  expand  the  definition 
of  POLYM  to  include  other  types  of 
polymerization  processes.  EPA 
appreciates  the  suggestions  of  the 
commenters.  However,  the  Agancy  does 
not  currently  have  enough  data  to 
evaluate  the  effects  of  expanding  the 
definition.  The  Agency  will  consider  the 
idea  of  expanding  the  definition  of 
POLYM  and  solicits  any  data  that 
commenters  may  have  regarding 
additional  methods  of  polymerization. 


Further,  under  268.42(b),  persons  may 
petition  the  Agency  for  a  determination 
of  equivalent  treatment  for  their  specific 
polymerization  process,  if  it  is  not 
included  in  today's  rule. 

Finally,  in  response  to  inquiries,  EPA 
notes  that  POLYM  treatment  (or  for  that 
matter,  most  types  of  treatment)  can 
occur  at  the  site  of  generation  without 
having  to  obtain  a  RCRA  permit, 
provided  treatment  occurs  in  tanks, 
containers  or  containment  buildings  and 
these  imits  comply  with  the  substantive 
standards  set  out  in  40  CFR  262.34 
(standards  for  so-called  90-day  generator 
tanks,  containers,  and  containment 
buildings).  See  51  FR  at  10168  (March 
24, 1986).  EPA  notes  further  that  these 
standards  for  90-day  imits  may  include 
compliance  with  the  RCRA  air  emission 
standards  set  out  in  subparts  AA,  BB, 
and  CC  of  part  265  (assuming  the  waste 
satisfies  the  applicability  criteria  set  out 
in  these  rules).  See  generally,  61  FR  at 
59934-35  (Nov.  25. 1996)  and  59  FR 
62896  (Dec.  6. 1994).  In  addition, 
POLYM  treatment  occurring  in  units 
requiring  a  permit  could  be  subject  to 
the  corresponding  standards  for  air 
emissions  found  in  Part  264  subparts 
AA.  BB  and  OC. 

E.  Decision  To  Retain  Cuirent 
Treatment  Standard  for  Multi-Source 
Leachate  (Waste  Code  FD39) 

In  the  Phase  IV  proposed  rule,  EPA 
suggested  that  with  the  promulgation  of 
the  Universal  Treatment  Standards 
(UTS),  there  was  no  longer  a  need  for 
the  separate  list  of  constituents  for 
multisource  leachate  (F039)  in  the 
Treatment  Standards  for  Hazardous 
Wastes  table  at  40  CFR  268.40.  EPA 
proposed  that  F039  would  be  treated  to 
meet  all  the  UTS  for  the  constituents  at 
§  268.48,  with  the  exceptions  of 
fluoride,  vanadium,  and  zinc,  which  are 
not  underlying  hazardous  constituents. 

Several  commenters,  however, 
pointed  out  that  such  an  action  would 
be  more  than  a  simplification  of  existing 
treatment  standards.  Rather,  it  would 
add  several  constituents  to  those  for 
which  EPA  has  set  treatment  standards 
in  F039.  without  notice  and  an 
opportunity  for  comment  The  Agency 
has  reexamined  the  F039  list  of 
constituents  and  agrees  with 
commenters  that  changing  F039  to  cross 
reference  the  UTS  constituents  at 
$  268.48  would  add  regulated 
constituents  to  F039.  This  was  not  the 
intent  of  the  proposed  change. 
Therefore,  the  Agency  is  not 
promulgating  any  change  to  F039  in  this 
final  rule.  The  treatment  standard  levels 
for  the  hazardous  constituents  in  F039 
are  identical  to  the  UTS  for  those 
constituents,  so  retaining  the  current 


treatment  standard  constituent  list  for 
F039  does  not  decrease  environmental 
protection  in  comparison  with  changing 
the  standard. 

V.  Status  of  Proposed  Provisioiis  on 
Leaks,  Shidges,  and  Air  FmissJons 
From  RCRA-Equivalent  Treatment  of 
Decharacteriaed  Wastewaters  in  Clean 
Water  Act  Sor&ce  Inqmundments 

In  the  August  22, 1995  Phase  IV 
proposal,  EPA  disciissed  three  options 
for  ensuring  that  underlying  hazardous 
constituents  in  decharacterized  wastes 
were  not  released  to  the  environment 
via  leaks,  sludges,  and  air  emissions 
bom  surface  impoundments  in  systems 
regulated  by  the  Clean  Water  Act  or  Safe 
Drinking  Water  Act  (60  FR  43655). 
(Decharacterized  wastes  are  wastes 
which  initially  exhibited  a  hazardous 
characteristic  of  ignitability,  corrosivity, 
reactivity,  or  toxicity  when  generated 
but  are  no  longer  characteristic).  On 
March  16, 1996.  the  President  signed 
the  Land  Disposal  Program  Flexibility 
Act  of  1996,  which  provides  that  the 
wastes  in  question  are  no  longer 
prohibited  from  land  disposal  once 
rendered  nonhazardous.  As  a  result,  on 
April  8, 1996,  EPA  withdrew  its 
treatment  standards  for  these  wastes  (61 
FR  15660).  Today  EPA  announces  that 
it  will  not  finalize,  at  this  time,  the 
provisions  for  leaks,  sludges,  and  air 
emissions  that  EPA  proposed  on  August 
22, 1995  (60  FR  43655-43677). 
Furthermore,  the  treatment  standards 
for  TC  metal  wastes  discussed  in  the 
proposal  accompanying  today's  rule  do 
not  apply  to  TC  metal  wastes  if  the 
characteristic  is  removed  and  the  wastes 
are  subsequently  treated  in  a  unit  whose 
discharge  is  regulated  by  the  Clean 
Water  Act  or,  for  imderground  injection 
wells,  the  Safe  Drinking  Water  Act 

However,  the  Land  Disposal 
Flexibility  Act  does  mandate  EPA  to 
undertake  a  study  to  determine  any 
potential  risks  posed  by  cross-media 
transfiBr  of  hazcurdous  constituents  from 
these  surface  impoundments.  The 
findings  of  this  study,  begun  by  the 
Agency  in  April,  1996,  may  result  in 
proposed  regulations  for  these  units,  if 
risks  are  in  foot  found  that  would 
warrant  such  regulation. 

VL  Decision  Not  To  Ban  NmuunenaUe 
Wastes  From  Biological  Treatment 

EPA  is  not  prohibiting  certain 
decharacterized  wastes  from  land-based 
wastewater  treatment  systems  on  the 
basis  of  whether  the  constituents  in 
those  wastes  are  "amenable"  to 
biological  treatment,  As  is  discussed  in 
the  April  8. 1996  partial  withdrawal 
notice  to  the  LDR  Phase  in  final  rule  (61 
FR  15660).  the  Land  Disposal  Program 


Flexibility  Act  of  1996,  signed  by  the 
President  on  March  26, 1996,  provides 
that  the  wastes  in  question  are  no  longer 
prohibited  fiom  land  disposal  once 
rendered  nonhazardous.  Because  they 
are  decharacterized  before  they  enter  the 
impoundment,  these  wastes  are  no 
longer  prohibited  wastes  under  RCRA. 

Vn.  Capacity  Determinations  for  Wood 
Presenring  Wastes 

A.  Introduction 

This  section  summarizes  the  results  of 
the  capacity  analysis  for  the  wastes 
covered  by  this  rule.  For  backgroimd 
information  on  data  sources, 
methodology,  and  details  of  the  capacity 
analysis  for  each  group  of  wastes 
covered  in  this  rule,  see  "Background 
Docimient  for  Capacity  Analysis  for 
Land  Disposal  Restrictions,  Phase  IV — 
Wood  Preserving  Wastes  (Final  Rule)." 

In  general.  EPA's  capacity  analysis 
focuses  on  the  amount  of  waste  to  be 
restricted  from  land  disposal  that  is 
currently  managed  in  land-based  units 
and  that  will  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  are  not  managed 
in  land-based  units  (e.g.,  wastewater 
managed  only  in  RCRA  exempt  tanks, 
vtrith  direct  discharge  to  a  Publicly 
Owned  Treatment  Worics  (POTW))  is 
not  included  in  the  quantities  requiring 
alternative  treatment  as  a  result  of  the 
LDRs.  Also,  wastes  that  do  not  require 
alternative  treatment  (e.g..  those  that  are 
cunently  treated  using  an  appropriate 
treatment  technology)  are  not  included 
in  these  quantity  estimates. 

EPA's  decisions  on  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  avail^ility  of  alternative 
treatment  or  recovery  technologies. 
Consequently,  the  methodology  focuses 
on  deriving  estimates  of  the  quantities 
of  waste  that  will  require  either 
commercial  treatment 'or  the 
construction  of  new  on-site  treatment  as 
a  result  of  the  LDRs.  EPA  attempts  to 
subtract  fit>m  the  required  capacity 
estimates  the  quantities  of  waste  that 
will  be  treated  adequately  either  on  site 
in  existing  sjrstems  or  off  site  by 
facilities  owned  by  the  same  company 
as  the  generator  (i.e.,  captive  fociUties). 

B.  Available  Capacity 

Available  capacity  was  estimated  for 
the  three  treatment  technology 
categories:  combtistion,  stabilization, 
and  wastewater  treatment  that  are 
expected  to  be  used  for  the  wastes  in 
today's  rule.  (Numerous  other  types  of 
treatment  also  can  meet  the  treatment 
standards  for  much  of  these  wastes, 
although  the  Agency  did  not  find  it 
necessary  to  estimate  the  available 


capacity  of  these  treatments.  See  the 
Background  Document  for  further       ^ 
information.) 

1.  Thermal  Treatment 

EPA  estimates  that  there  are  less  than 
50,000  tons  per  year  of  soil  combustion 
capacity,  approximately  144,000  tons 
per  year  of  commercial  sludge/solid 
combustion  capacity,  and  886,000  tons 
per  year  of  commercial  liquid 
combustion  capacity  available  fat  Phase 
IV  Wood  Preserving  Wastes.  This 
accounts  for  treatment  focilities  without 
updated  permits  for  the  newly  listed 
wastes  or  that  likely  will  not  wish  to 
accept  the  wastes  for  other  reasons  (e.g. 
dio^dn/furan  monitoring  requirements, 
low  BTU,  or  oth«'  undesirable  waste 
characteristics). 

2.  Stabilization 

EPA  estimates  that  there  are 
approximately  1.1  million  tons  of 
available  stabilization  capacity,  with 
most  of  it  able  to  meet  the  treatment 
requirements  for  the  newly  listed  wood 
preserving  wastes. 

3.  Wastewater  Treatment 

EPA  estimates  that  there  are 
approximately  37  to  47  million  tons  per 
year  of  available  wastewater  treatment 
capacity.  The  various  treatment 
technologies  that  form  the  basis  of  this 
capacity  are  routinely  able  to  meet  the 
treatment  standards  of  the  wood 
preserving  wastewaters. 

C.  Required  Capacity  and  Comparison 
With  Available  Capacity 

EPA  estimates  that  very  small 
quantities  of  wood  preserving 
wastewater  (approximately  440  tons  of 
organic  wastewater  and  13,000  tons  of 
inorganic  wastewater)  will  require 
alternative  treatment  capacity  in  order 
to  comply  with  the  LDRs.  EPA  estimates 
that  less  than  10,000  tons  of 
nonwastewaters  (8,700  tons  of  organic 
nonwastewaters  and  1,300  tons  of 
inorganic  nonwastewaters)  will  require 
alternative  treatment  as  a  result  of  the 
LDRs. 

EPA  believes  that  combustion, 
combustion  followed  by  stabilization,  or 
stabilization  wiU  meet  the  treatment 
standards  for  nonwastewaters  of  wood  , 
preserving  wastes.  For  wastes  with 
arsenic,  although  the  basis  of  the 
treatment  for  arsenic  is  vitrification, 
EPA  believes  that  the  standard  can  also 
be  met  by  stabilization.  Also,  in  general, 
chemical  precipitation  will  meet  the 
treatment  standards  for  the  inorganic 
wastewater.  EPA  identified  spe^c 
wastewater  treatment  technologies  that 
support  UTS  for  these  wastes  and 
concluded  that  the  wastewater 
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treatment  practices  at  the  wood 
preserving  facilities  can  be  optimized  to 
meet  the  proposed  limits.  (Please  see 
BDAT  Back^und  Document  for 
details.)  There  is  sufficient  liquid  and 
sludge/solid  combustion  capacity  for 
both  the  organic  wood  preserving 
wastewaters  and  nonwastewaters.  In 
addition.  EPA  believes  that  there  is 
sufficient  chemical  precipitation 
capacity  for  the  inorganic  wastewater. 
Finally,  ample  stabilization  capacity 
exists  fbr  the  inorganic  nonwastewaters. 
Therefore,  EPA  is  not  granting  a 
variaiKie  for  the  newly  listed  wood 
preserving  wastes. 

Some  commenters  provided  data  on 
soil  and  debris  contaminated  with  wood 
preserving  wastes.  The  regulated 
communities  are  quite  concerned  about 
the  availability  of  treatment  capacity 
using  established  technologies  as  well 
as  the  potential  for  innovative 
technologies  to  provide  additional 
treatment  capacity.  EPA  has  examined 
the  available  data  and  information 
submitted  by  commenters  and  from 
other  sources  such  as  Superfimd  Record 
of  Decisions.  The  Agency  estimated  that 
combustion  capacity  available  to  treat 
soils  and  debris  contaminated  with 
newly  listed  wood  preserving  wastes  is 
less  than  50.000  tons  per  year.  In 
contrast,  EPA  estimates  that  well  over 
100,000  tons  per  year  of  soil  and  debris 
may  require  additional  combustion 
capacity.  Furthermore,  logistics  issues 
may  severely  hamper  the  ability  of  site 
managers  to  obtain  adequate  alternative 
treatment  in  the  near  term.  Therefore, 
given  the  lack  of  available  capacity  and 
other  issues  associated  with  soil  and 
debris  contaminated  with  F032.  F034, 
and  F035  wood  preserving  wastes,  EPA 
is  granting  a  two-year  extension  of  the 
effective  date  for  these  wastes. 

D.  Mixed  Radioactive  Wastes 

Despite  the  imcertainty  about 
quantities  of  mixed  radioactive  wastes 
that  will  require  treatment  as  a  result  of 
today's  rule,  any  new  commercial 
capacity  that  becomes  available  will  be 
needed  for  mixed  radioactive  wastes 
that  were  regulated  in  previous  LDR 
rulemakings  and  whose  capacity 


extensions  have  already  expired.  Thus. 
EPA  has  determined  that  sufficient 
alternative  treatment  capacity  is  not 
available,  and  is  granting  a  two-year 
national  capacity  extension  of  the 
effective  date  for  radioactive  wastes 
mixed  with  RCRA  wastes  for  which 
standards  are  being  promulgated  today, 
including  soil  and  debris. 

E.  Phase  IV  Wood  Preserving  Wastes 
Injected  Into  Underground  Injection 
Control  (UIC)  Class  I  Wells  Injected  Into 
Class  I  Wells 

EPA  estimated  the  volume  of  waste 
regulated  in  today's  rule  that  is 
currently  injected  into  UIC  wells.  This 
volume  is  a  conservative  estimate  based 
on  highly  complex  non-segregable  waste 
stream  mixtures,  and  it  may  be  that  the 
actual  volume  injected  is  less.  A  very 
small  vohmie  of  newly  listedwood 
preserving  wastes  (Foaz,  F034  and 
F035)  may  be  injected  into  Class  I  Wells. 
These  wastes  are  either  injected  at  wells 
located  at  the  site  of  generation,  or  are 
sent  off-site  for  injection  in  commercial 
Class  I  wells. 

These  wells  have  existing  no- 
migration  determinations.  However, 
even  if  an  injection  well  has  received  a 
no-migration  petition,  it  can  inject  a 
newly  prohibited  wa«te  only  if  the 
waste  is  similar  to  wastes  included  in 
the  initial  no-migration  petition.  The 
new  wastes  must  behave  hydraulically 
and  chemically  in  a  similar  manner  to 
those  already  included  in  the  initial 
petition  demonstration  such  that  they 
will  not  interfere  with  the  contaiimient 
capability  of  the  injection  zone  and  the 
location  of  the  waste  plume  will  not 
significantly  differ  from  the  initial 
demonstration.  (See  40  CFR  148.20  (f) . 
and  UIC  Guidance  No.  74.)  Based  on 
these  principles.  EPA  has  investigated 
whether  the  no-migration  determination 
for  the  wells  injecting  these  wood 
preserving  wastes  allow  continued 
injection.  If  injection  is  not  presently 
allowed  due  to  the  need  to  amend  a 
petition,  the  well  would  not  be 
providing  any  capacity,  because  none  of 
these  facilities  operate  treatment 
processes  capable  of  achieving  the 
treatment  standard  for  these  wastes. 


EPA  has  determined  that  at  least  six 
commercial  injection  well  focilities  with 
no-migration  petitions  would  be 
allowed  to  inject  wood  preserving     . 
wastewaters  without  needing  to  amend 
their  petitions.  The  rationale  for  this 
determination  is  located  in  the  RCRA 
docket.  EPA  has  further  determined  that 
these  wells  have  unused  injection 
capacity  exceeding  the  amount  of  wood 
preserving  waste  generated  annually 
(EPA  Regional  communications  in  the 
RCRA  docket).  Thus,  even  if  all  wood 
preserving  wastewaters  presenUy 
injected  would  have  to  find  new 
capacity,  sufficient  capacity  exists.  In 
addition,  there  is  commercial 
wastewater  treatment  capacity  that 
could  accommodate  some  of  this 
volume. 

Based  on  this  information,  the  Agency 
has  reassessed  its  position  since  the 
proposed  rule  and  decided  not  to  grant 
a  two-year  national  capacity  extension 
of  the  effective  date  for  wobd  preserving 
waste  being  injected  at  Class  I  facilities. 
As  discussed  above,  there  appears  to  be 
sufficient  protective  disposal  capacity 
(i.e.  approved  no-migration  disposal 
capacity)  which  can  accommodate  all  of 
the  currenUy-injected  wood  preserving 
wastewaters,  even  if  all  this  wastewater 
will  be  diverted  from  injection  wells 
cunenUy  used. 

EPA  notes  further  that  commenters 
did  not  claim  that  there  was  insufficient 
capacity  to  manage  these  wastes. 
However,  it  should  be  noted  that  RCRA 
section  3004(h)(3)  provides  individual 
facilities  opportimity  to  demonstrate 
that  inadequate  protective  treatment  or 
disposal  capacity  is  available. 
Substantive  standards  are  set  out  in  40 
CFR  §  268.5  and  in  UIC  Guidance  No. 
69. 

F.  Summary  of  Variance  Determinations 

Table  1  lists  each  category  of  RCRA 
wastes  for  which  EPA  is  today  setting 
LDR  standards.  For  each  category,  this 
table  indicates  whether  EPA  is  granting 
a  national  capacity  extension  of  the 
effective  date  for  land-disposed  wastes 
or  injected  wastes  managed  by  UIC 
Class  I  injection  wells. 
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Table  1.— National  Capacity  Extensions  of  the  Effective  Date  for  Newly  Listed  and  Identified  Wastes 


Waste  description 


Newly  ListBd  Wood  Preserving  Wastes  (F032.  F034,  F035)  

Soil  and  Debris  Contaminated  with  Newly  Listed  Wood  Preserving  Wastes 
Mixed  Wood  Presennng  and  Radioactive  Wastes,  InduOing  Soil  and  Debris 


Surtace-disposed 
wastes 


No 

Twchyear. 
T«M>-year 


DeepweH- 
injected 


No. 
N/A 
Two-year 


Vm.  Ouuigea  to  Definition  of  Solid 
Waste  to  Occlude  Procesaed  Scrap 
Metal  and  Shredded  Circuit  Boards 
From  ECRA  Jurisdiction 

Summary:  As  proposed  on  January  25, 
1995  (FR  61  2338),  EPA  is  today 
amending  the  definition  of  solid  waste 
to  exclude  from  RCRA  jurisdiction  two 
types  of  materials:  proc.;ssed  scrap 
metal  and  containerized  shredded 
cinniit  boards. 

A.  Processed  Scrap  Metal 

1.  Siunmary  of  Proposal 

The  Agency  proposed  the  exclusion  of 
processed  scrap  metal  and  shredded 
circuit  boards  being  recycled  from  the 
Definition  of  Solid  Waste  in  the  January 
25. 1996  proposed  Phase  IV  LDR 
supplemental  rulemaking.  Currently, 
scrap  metal  being  reclaimed  is  a  soUd 
waste,  but  completely  exempt  from 
RCRA  SubtiUe  C  regulations.  The 
proposal  would  have  amended  the 
definition  of  solid  waste  to  exclude 
processed  scrap  metal  and  containerized 
shredded  circuit  boards  that  are  being 
recycled  from  RCRA  jurisdiction.  In  die 
proposal,  the  Agency  did  not  propose  to 
make  changes  to  the  current  definition 
of  scrap  metal:  "bits  and  pieces  of  metal 
parts  (e.g.,  bars,  tiunings,  rods,  sheets, 
wire)  or  metal  pieces  that  are  combined 
together  with  bolts  and  soldering  (e.g., 
radiators,  scrap  automobiles,  railroad 
box  cars),  which  when  worn  or 
superfluous  can  be  recycled." 

The  proposal  defined  processed  scrap 
metal  as  "scrap  metal  which  has  been 
manually  or  mechanically  altered  to 
either  separate  it  into  distinct  materials 
to  enhance  economic  value  or  to 
improve  the  handling  of  materials. 
Processed  scrap  metal  includes  but  is 
not  limited  to  scrap  metal  which  has 
been  bailed,  shredded,  sheared,  melted, 
agglomerated  (for  fines,  drosses  and 
related  materials  which  are  not  scrap 
metal  prior  to  agglomeration)  or 
separated  by  metal  type."  The  Agency 
believes  that  processed  scrap  metal 
being  recycled  is  distinct  from  other 
secondary  materials  defined  as  wastes 
when  recycled  due  to  established 
markets  for  the  material's  utilization, 
inherent  positive  economic  value  of  the 
material,  the  physical  form  of  the 
material,  and  absence  of  damage 
incidents  attributable  to  the  material, 
and  is  therefore  sufficiently  product-like 
that  maintaining  RCRA  regulatory 
jurisdiction  over  this  matwial  is  not 
necessary.  A  siunmary  of  the  proposed 
exclusion  from  the  definition  of  solid 
waste  for  shredded  circuit  boards  being 
recycled  follows  the  discussion  of  the 
exclusion  from  the  definition  of  solid 


waste  for  processed  scrap  metal  being 
recycled. 

2.  Modifications  to  the  Proposal 

The  Agency  received  approximately 
twenty-five  comments  concerning  the 
proposed  scrap  metal  and  shredded 
circuit  board  exclusions.  The  comments 
were  generally  supportive  of  the 
exclusions.  A  background  document, 
the  major  comments  received,  and 
Agency  responses  on  the  profKwed 
processed  scrap  metal  exclusion  can  be 
found  in  the  docket  for  this  rulemaking. 
Comments  on  the  shredded  circuit 
board  exclusion  can  also  be  found  in 
this  background  document. 

In  response  to  comment  on  the 
proposed  exclusion  to  the  definition  of 
solid  waste  for  processed  scrap  metal 
being  recycled,  the  Agency  has  made 
sevml  modifications  to  the  exclusion  in 
the  final  rule.  First,  the  Agency  has 
expanded  the  exclusion  to  cover 
unprocessed  home  and  unprocessed 
prompt  scrap  metal  being  recycled. 
Home  scrap  is  scrap  metal  generated  by 
steel  mills,  foundries,  and  refineries 
such  as  turnings,  cuttings,  piuichings, 
and  borings.  I^mpt  scrap,  also  known 
as  industrial  or  new  scrap  metal,  is 
generated  by  the  metal  woridng/ 
&brication  industries  and  includes  such 
scrap  metal  as  turnings,  cuttings, 
punchings,  and  borings.  These 
categories  of  scrap  metal  do  not  fit  the 
definition  of  processed  scrap  metal 
found  in  the  proposal  because  they 
ofte2i  do  not  reqiiire  a  processing  step 
before  being  sent  for  recycling.  "The 
Agency  evaluated  unprocessed  home 
scrap  and  prompt  scrap  metal  and  found 
that  these  categories  of  scrap  metal  are 
substantially  similar  to  processed  scrap 
metal  due  to  established  markets  for  the 
material's  utilization,  inherent  positive 
economic  value  of  the  material,  the 
physical  form  of  the  material,  and 
absence  of  damage  incidents  attributable 
to  the  material.  Based  on  this  analysis, 
the  Agency  has  expanded  scope  of  the 
exclusion  to  include  both  unprocessed 
home  and  unprocessed  prompt  scrap 
metal.  In  the  final  rule,  the  term 
"excluded  scrap  metal"  will  be  used  to 
reflect  this  decision.  Commenters  also 
suggested  the  Agency  evaluate  obsolete 
scrap  metal  (scrap  which  is  composed  of 
worn  out  metal  or  a  metal  product  that 
has  outlived  it  original  use,  such  as 
automobile  hulks,  railroad  cars, 
aluminum  beverage  cans,  steel  beams 
from  torn  down  buildings,  and 
household  appliances)  using  the  same 
factors.  The  Agency  has  not  found 
sufficient  data  to  fully  evaluate 
unprocessed  obsolete  scrap  metal. 
Therefore,  in  today's  final  rule  the 
Agency  is  not  expanding  the  scope  of 


the  exclusion  from  the  definition  of 
solid  waste  to  include  obsolete  scrap 
metal.  Providing  an  exclusion  from  the 
definition  of  solid  waste  for  obsolete 
scrap  metal  at  this  time  wo\dd  be 
premature  and  is  better  addressed  in  the 
Definition  of  Solid  Waste  rtdemaking, 
due  to  be  proposed  in  the  near  future. 

Second,  the  Agency  clarifies  that  the 
exclusion  for  processed  scr^  metal 
being  recycled  applies  to  scrap  metal 
that  has  undergone  a  processing  step  (as 
defined  in  the  preamble  to  the  proposed 
rule)  regardless  of  who  does  the 
processing.  In  other  words,  a  processing 
step  may  be  performed  by  the  generator, 
an  intermedlBte  scrap  handler  (e.g. 
broker,  scrap  processor),  or  a  scrap 
recycler.  Once  the  scrap  metal  has 
undergone  a  processing  step,  it  may 
qualify  for  today's  excliision. 

Third,  the  Agency  has  added 
chopping,  crushing,  flattening,  cutting 
and  sorting,  processes  typically  used  in 
the  processing  of  scrap  metal  for 
recycling,  to  die  definition  of  processed 
scrap  metal  in  today's  final  rule.  In 
today's  final  rule,  the  definition  of 
processing  reads:  "manually  or 
physically  altered  to  either  separate  it 
into  distinct  materials  to  enluuoce 
economic  value  or  to  improve  the 
handling  of  materials.  Additionally,  to 
avoid  confusion,  the  definition  of 
processed  scrap  metal  has  been 
reworded  to  clarify  the  status  of 
agglomerated  fines,  drosses  and  other 
related  materials.  Therefore,  in  todajr's 
final  rule,  the  category  of  processed 
scrap  metal  now  includes  but  is  not 
limited  to  scrap  metal  which  has  been 
baled,  shredded,  sheared,  chopped, 
crushed,  flattened,  cut,  melted,  or 
separated  by  metal  type  (i.e.,  seated), 
and.  fines,  drosses  and  related  materials- 
which  have  been  agglomerated."  Note 
that  circuit  boards  that  are  shredded  and 
being  sent  for  recycling  are  covered 
under  the  exclusion  from  the  definition 
of  solid  waste  for  shredded  circuit 
boards  being  recycled  (261.4(aKl3))  see 
discussion  following)  and  are  not 
covered  under  the  definition  of 
excluded  scrap  metal. 

B.  Shredded  Circuit  Boards 

1.  The  Proposal 

In  the  proposed  nde,  EPA  proposed  to 
exclude  shredded  circuit  boards  being 
reclaimed  from  the  definition  of  solid 
waste  in  order  to  facilitate  their 
recovery.  61  F.R  2339.  2361.  The 
proposed  exclusion  was  conditioned  on 
the  storage  of  the  shredded  circuit 
boards  in  containers  prior  to  recovery 
that  would  be  adequate  to  prevent  a 
release  of  the  boards  to  the 
environmenL  This  condition  was 
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specified  as  a  performance  standard 
rather  than  a  design  standard  to  allow 
the  handler  maximum  flexibility  in 
selecting  the  method  of  containment 
Today,  EPA  is  finalizing  this  exclusion 
as  proposed  with  an  additional 
limitation  that  shredded  circuit  boards 
excluded  from  RCRA  jurisdiction  be  free 
of  mercury  switches,  merciuy  relays, 
nickel-cadmium  batteries  and  lithium 
batteries. 

2.  Exclusion  for  Shredded  Circuit 
Boards  Conditioned  on  Containerized 
Storage  Prior  to  Recovery 

EPA  explained  in  the  proposal  that 
shredded  circuit  boards  merit  exclusion 
from  RCRA  regulation  in  order  to 
facilitate  their  recovery  when  they  are 
properly  stored  in  containers  to  prevent 
their  release  to  the  environment  As 
presented  in  the  proposal,  the  necessity 
for  the  proposed  exclusion  for  shredded 
circuit  boards  is  that  the  process  of 
shredding  the  circuit  boards  causes  the 
boards  to  lose  the  scrap  metal 
exemption  (see  40  CFR  §  261.6(a)(3Hii)) 
that  currently  applies  to  used  whole 
circuit  boards.  This  scrap  metal 
exemption  allows  used  whole  circuit 
boards  being  recycled  to  be  shipped  in 
commerce  without  being  subject  to 
RCRA  regulation  inclucUng  generator 
manifasting  and  export  requirements. 
The  process  of  shredding  die  boards 
produces  small  fines  frt>m  the  whole 
board  which  are  dispersible  and  do  not 
meet  die  RCRA  regulatory  definition  of 
scrap  metaL  The  application  of  RCRA 
regulatory  provisions  to  shredded 
bcMrds  may  present  serious 
disincentives  to  their  recovery.  As 
explained  in  the  proposal,  generator 
manifesting  and  export  requirements 
may  result  in  significant  delays  in 
shipments  of  shredded  boards  to 
recovery  operations  such  as  smelters. 
Many  intermediate  precious  metal 
reclaimers,  e.g.  shredders,  operate  on  a 
short  cash  flow  and  depend  on  prompt 
payment  for  shipments  of  shredded 
circuit  boards  in  order  to  pay  the 
generators  of  the  used  dicuit  boards  for 
supplying  them  to  the  intermediate 
reclaimers. 

For  the  following  reasons,  EPA 
believes  that  shredded  circuit  boards 
destined  for  reclamation  when  properly 
containerized  and  free  of  mercury 
switches,  mercury  relays,  nickel- 
cadmium  batteries  and  lithium  batteries 
are  an  appropriate  secondary  material  to 
be  excluded  from  RCRA  regulation.  As 
discussed  in  the  proposal,  shredding  is 
beneficial  to  the  recovery  process. 
Shredding  improves  the  recovery  of  the 
boards  by  improving  handling  of 
shredded  boards  dirou^  increasing  the 
bulk  density  of  the  boards  in  the 


container  during  shipment.  Shredding 
also  improves  the  assaying  of  the 
shipment  for  base  metal  and  precious 
metal  content  by  homogenizing  the  load 
thus  assuring  a  representative  sample  is 
taken  for  the  assay.  Shredding  also 
destroys  proprietary  information  from 
generators  or  manufactmers  of  the 
boards  thus  better  assuring 
confidentiality  to  the  generator  or 
manufacturer  when  malring  a  decision 
to  recycle.  Some  generators  may  be 
concerned  about  proprietary 
information  contained  in  used  whole 
circuit  boards  being  transferred  to 
competitors  once  the  boards  are  out  of 
the  generator's  control. 

Second,  shredded  boards  have 
qualities  which  are  similar  to  primary 
materials  such  as  virgin  minenad 
concentrates  that  are  processed  and 
refined  for  base  metal  and  precious 
metal  values.  These  qualities  satisfy  the 
criteria  EPA  considers  when  evaluating 
whether  a  partially-reclaimed  solid 
waste  is  commodity-like  and  is  not  part 
of  the  waste  management  problem  and 
thus  is  appropriate  to  exclude  from 
RCRA  subtitie  C  jvirisdicUon  through 
issuance  of  a  variance.  EPA  believes  that 
these  criteria  are  relevant  in 
determining  whether  a  general 
exclusion  is  justified.  See  40  CFR 
261.30(c)&  261.31(c).  These  criteria  are: 
(1)  The  degree  of  processing  the  material 
has  undergone  and  the  degree  of  further 
processing  that  is  required,  (2)  the  value 
of  the  material  after  it  has  been 
reclaimed,  (3)  the  degree  to  which  the 
reclaimed  material  is  like  an  analogous 
raw  material,  (4)  the  extent  to  which  an 
end  market  for  die  reclaimed  material  is 
guaranteed,  (5)  the  extent  to  which  a 
material  is  managed  to  minimize  loss 
and  (6)  other  relevant  factors  (such  as 
the  presence  of  cyanide  or  other  foreign 
materials). 

Regarding  the  first  criterion,  shredded 
circuit  boards  have  been  processed 
through  shredders,  hammer  mills  and 
similar  devices  to  decrease  their  size. 
Value  is  added  to  the  boards,  as 
indicated  above,  because  the  boards  are 
easier  to  handle,  assay  and  ship  without 
concerns  of  generator  confidentiality 
that  might  exist  if  the  boards  were 
shipped  to  the  smelters  as  whole  boards. 
Further  processing  for  the  shredded 
boards  includes  both  smelting  and 
refining  to  extract  base  metals  such  as 
copper  and  precious  metals  such  as 
gold,  silver  and  platinum  group  metals. 
And  while  a  substantial  amount  of 
further  processing  remains,  EPA 
believes  that  shredded  circuit  boards 
can  be  thought  of  as  secondary 
feedstocks  similar  to  primary  ore 
concentrates  that  have  undergone 
beneficiation  and  are  destined  for 


primary  mineral  processing  and 
refining. 

Regarding  the  second  criterion  of  the 
value  of  the  material  after  it  has  been 
reclaimed,  shredded  circuit  boards 
generally  have  positive  economic  value 
(i.e.,  the  smelter  pays  the  shredder  for 
the  assayed  base  and  precious  metal 
value  of  the  shipment).  The  typical 
price  range  for  shredded  circmt  boards 
is  between  a  negative  $0.25  per  lb.  and 
$5  per  lb.  One  recycling  company 
reported  an  ffnp'"'l  average  price  of 
shredded  circuit  boards  of  $1.50  per 
pound  which  is  greater  than  the  current 
market  price  for  refined  copper  metal. 
Regarding  the  third  criterion  of  how 
the  partially  reclaimed  material 
comptues  to  the  analogous  raw  material, 
recyclers  have  indicated  that  shredded 
circuit  boards  typically  have  assays  of 
that  average  10  percent  copper,  between 
one-half  and  one-third  that  of  primary 
copper  concentrates.  Shredded  circuit 
board  copper  assays  reported  in 
literature  evaluated  in  completion  of 
this  rule  ranged  between  11  percent  and 
18  percent  copper.  Shredded  circuit 
boards  also  frequendy  contain  precious 
metal  values  such  as  gold,  silver  or 
platinum  that  enhance  the  economic 
value  of  the  material.  Moreover,  the 
reported  recycling  efficiency  for  copper, 
gold,  silver  and  platinum  exceeds  90 
percent  for  this  type  of  material. 

Althou^  toxic  metal  content  for 
primary  copper  concentrates  is  variable 
depending  on  the  ore  body  it  comes 
from,  reported  assays  for  circuit  boards 
are  comparable  in  lead  and  lower  in 
arsenic  content  than  reported  primary 
copper  concentrate  assays.  Although 
shredded  circuit  boards  are 
comparatively  dispersible  in 
comparison  to  primary  copper 
concentrates,  the  conditional 
requirement  for  the  exclusion  stipulates 
that  the  shredded  circuit  boards  must  be 
stored  in  containers  sufficient  to  prevent 
a  release  to  the  environment  prior  to 
recovery  reduces  any  greater  likelihood 
of  release  from  shredded  boards  in 
comparison  to  primary  copper 
concentrates. 

The  fourth  criterion  EPA  uses  to 
evaluate  partially-reclaimed  secondary 
materials  is  the  extent  to  which  an  end 
market  is  guaranteed  for  the  material. 
Continuous  demand  from  primary 
smelters  for  base  metals  and  precious 
metals  from  shredded  circuit  boards 
should  result  from  the  positive 
economic  value  of  the  boards,  the 
relative  ease  of  handling  and  assaying  of 
the  boards  and  the  Himininhing 
quantities  of  primary  copper  ore 
concentrates.  According  to  the  Bureau 
of  Mines  Mineral  Commodity 
Summaries  1904,  reported  and  apparent 


consumption  for  copper,  silver  and 
platinum  group  metals  has  either 
remained  constant  or  increased  between 
1989  and  1993.  Reported  consiunption 
of  gold  decreased  slightly  between  1989 
and  1993  from  115  metric  tons  and  100 
metric  tons.  Secondary  gold  production 
decreased  slightly  over  the  same  period 
frtim  158  metric  tons  to  130  metric  tons. 
The  price  of  gold  declined  over  the 
same  period  from  $382  per  troy  ounce 
to  $355  per  tfty  ounce.  By  1996,  the 
price  of  gold  has  increased  to  over  $380 
per  troy  ounce. 

The  fifth  criterion  EPA  uses  to 
evaluate  partially-reclaimed  materials  is 
the  extent  to  which  the  material  is 
managed  to  minimize  loss.  The 
proposed  exclusion  is  conditioned  on 
the  proper  storage  of  shredded  circuit 
boards  in  containers  prior  to  recovery. 
As  mentioned  in  the  proposal,  the 
shredded  boards  are  usually  stored  in 
super  sacks  (sacks  that  are  reinforced 
woven  resin  and  designed  to 
accommodate  bulk  shipments),  gaylord 
containers  (also  known  as  tri-wall  boxes 
composed  of  three  layers  of  cardboard 
with  two  layers  of  corrugation)  and  55 
gaUon  drums.  Open  bulk  shipments  of 
board  by  rail,  truck  or  barge  are  not 
within  die  scope  of  this  exclusion.  In 
addition  to  the  storage  requirement,  the 
economic  value  of  the  boards  also 
provides  an  incentive  for  handlers  to 
prevent  releases  to  the  environment  At 
an  average  market  value  of  $1.50  per 
pound  for  one  recycler,  the  incentive  to 
prevent  releases  is  substantial.  The 
Agency  notes  that  containerization  in 
and  of  itself  was  not  the  only  reason  the 
Agency  concluded  that  shredded  circuit 
boards  should  be  excluded  bom  the 
definition  of  solid  waste.  The  other  five 
£actors  supported  this  determination  as 
well. 

Finally,  EPA  considers  other  relevant 
fisctors  when  evaluating  the  exclusion  of 
partially-reclaimed  materials  frtim 
RCRA  jurisdiction  through  the  variance. 
In  the  context  of  shreddmi  circuit 
boards,  other  relevant  factors  include: 
(1)  The  presence  of  both  materials 
possibly  attached  to  printed  circuit 
boards  that  are  ordinarily  outside  of  the 
definition  of  scrap  metal  such  as 
mercury  switches,  mercury  relays, 
nickel-cadmium  batteries  and  lithium 
batteries,  and  (2)  the  frequency  of 
foreign  materials  mixed  with  but  not 
part  of  the  circuit  board  itself.  EPA's 
concern  about  these  materials  is 
discussed  below. 

3.  Limitation  on  Mercury  Switches, 
Meix:ury  Relays,  Nickel-Cadmium 
Batteries  and  Lithium  Batteries 

Printed  circuit  boards  may  contain  or 
be  incorporated  into  electronic  products 


which  contain  mercury  switches, 
mercury  relays,  nickel-cadmium 
batteries,  and  lithium  batteries.  EPA  is 
concerned  about  the  potential 
environmental  impact  of  these  materials 
that  are  associated  with  printed  circuit 
board  production  and  management  after 
the  boards  are  spent.  Ordinarily, 
commercial  printed  circuit  board 
recyclers,  both  intermediate  processors 
(e.g.  shredders)  and  smelters,  do  not 
want  mercury  switches,  mercury  relays, 
nickel-cadmium  batteries  and  lithium . 
batteries  in  shipments  of  shredded 
boards  sent  irom  the  intermediate 
processor  to  the  smelter.  However, 
because  these  items  may  be  very  small, 
they  may,  on  occasion,  escape  visual 
inspection  and  become  shredded  along 
with  printed  circuit  boards.  When  this 
happens,  EPA  is  concerned  about  the 
potential  release  of  mercury  or  cadmium 
to  the  environment  For  this  reason, 
EPA  is  limiting  the  scope  of  the 
exclusion  for  shredded  boards  to 
shipments  that  are  free  of  mercury 
switches,  mercury  relays,  nickel- 
cadmium  batteries  or  lithium  batteries. 
Free  of  these  materials  means  that 
mercury  switches,  mercury  relays, 
nickel-cadmium  batteries  and  lithium 
batteries  are  not  or  have  not  been  part 
of  the  batch  of  circuit  boards  shredded 
to  add  value.  In  addition,  EPA  reiterates 
that  in  enforcement  actions  that  it  is  the 
respondent  in  the  action  who  bears  the 
burden  of  proof  in  documenting  that  a 
material  for  which  an  exclusion  is 
claimed  from  the  definition  of  solid 
waste  meets  the  appropriate  regulatory 
definition  or  exclusion.  40  CFR  261.2(f). 
Shredded  circuit  boards  that  are  not  free 
of  mercury  switches,  mercury  relays, 
nickel-cadmium  batteries,  and  litltium 
batteries  when  reclaimed  are  solid 
wastes.  This  is  so  because  these  used 
shredded  circuit  boards  are  spent 
materials.  Spent  materials  being 
reclaimed  are  solid  wastes  that  when 
they  exhibit  a  characteristic  or  are 
listed,  are  also  hazardous  wastes.  40 
CFR  261.1(b)(1).  261.2(c)(3).  As  stated  in 
the  proposal,  EPA  established  in  1992 
that  whole  used  circuit  boards  could  be 
considered  scrap  metaL  The  whole  used 
circuit  boards  are  therefore  exempt  from 
RCRA  regulation.  See  40  CFR 
261.6(a)(3)(ii)  stating  scrap  metal  being 
recycled  is  exempt  from  RCRA 
regulation.  (Please  note  that  whole  used 
circuit  boards  which  contain  mercury 
SMdtches,  mercury  relays,  nickel- 
cadmium  batteries,  or  Uthium  batteries 
also  do  not  meet  the  d^inition  oi  scrap 
metal  because  mercury  (being  a  liquid 
metal)  and  batteries  are  not  within  the 
scope  of  the  definition  of  scrap  metal. 
See  50  F.R.  614.  624  Qanuary  4. 1985).) 


As  stated  in  the  proposal  shredded 
circuit  boards  do  not  meet  the  definition 
of  scrap  metal  because  the  shredded 
material  contains  fines  which  are  too 
small  to  qualify  as  scrap  metal. 
Shredded  circuit  boards  that  are  not  free 
of  mercury  switches,  mercury  relays, 
nickel-cadmium  batteries,  and  lithium 
batteries  would  be  subject  to  applicable 
parts  of  RCRA  regulation,  40  CFR  Parts 
260  through  266.  Part  268,  Part  270,  Part 
273  and  Part  124.  Shredded  circuit 
boards  with  economically  recoverable 
quantities  of  precious  metals  are  still 
eligible  for  conditional  exemption  from 
regulation  under  40  CFR  Part  266 
Subpart  F.  This  provision  allows 
recyclable  materials  containing  an 
economically  recoverable  amount  of 
precious  metals  to  be  exempt  from  many 
RCRA  regulatory  provisions.  However, 
these  materials  are  still  subject  to 
manifesting,  export  and  speculative 
accumulation  requirements.  40  CFR 
266.70. 

4.  Clarification  of  Regulatory  Status  of 
Secondary  Materials  Associated  With 
the  Generation  or  Management  of 
Circuit  Boards 

Several  commenters  requested 
clarification  in  today's  rule  about  the 
current  regulatory  status  of  secondary 
materials  associated  with  the  generation 
or  management  of  printed  circuit 
boards.  These  materials  include:  spent 
solder  baths  (pot  dumps),  sweeps, 
baghouse  dust,  and  solder  dross.  These 
commenters  also  requested  exclusion  of 
these  materials  fixim  RCRA  jurisdiction 
in  today's  rule. 

Spent  solder  baths,  also  known  as  pot 
dumps,  are  solidffied  pieces  of  tin-lead 
solder  baths  used  in  the  production  of 
printed  circuit  boards.  Prior  to  1993, 
EPA  had  classified  spent  solder  baths  as 
spent  materials,  which,  absent  the  scrap 
metal  designation,  would  be  fully 
regulated  under  RCRA  hazardous  waste 
regulation.  In  1993,  EPA  issued  a  letter 
to  the  Lead  Industries  Association 
stating  that  spent  solder  baths  meet  the 
definition  of  scrap  metal  and  are 
therefore  exempt  from  RCRA  regulation 
under  the  regulatory  exemption  for 
scrap  metal  being  recycled.  This 
interpretation  continues  to  be  the 
Agency  view. 

Sweeps  refer  alternatively  to  a 
powdered  material  that  is  a  residue  of 
thermal  recovery  of  precious  metal- 
bearing  secondary  material  (often  ash 
that  is  crushed  into  particulate  form  in 
a  ball  millxir  similar  device)  or 
particulate  material  that  is  collected 
from  firms  hiinrfling  precious  metals 
such  as  jewelera  and  metal  finishers. 
Sweeps  have  been  previously  classified 
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by  EPA  as  a  by-product  ^  As  such,  when 
sent  for  reclamation,  swreeps  are  not 
solid  waste  and  are  excluded  from 
RCRA  jurisdiction  regulation  when 
considered  hazardous  solely  by 
exhibiting  a  characteristic. 
Characteristic  by-products  are  not  solid 
wastes  when  reclaimed.  40  CFR 
261.2(c)(3).  In  contrast,  when  sweeps 
are  derived  firom  source  material  that 
meets  the  description  of  a  listed 
hazardous  waste,  the  sweeps  are  solid 
wastes  that  are  also  hazardous  wastes 
and  are  regulated  under  the  appropriate 
RCRA  regulation  provisions.  40  CFR 
261.2(c)(3).  For  example,  often 
combustible  material  such  as  a  rag,  filter 
or  paper  is  used  to  clean  up  a  secondary 
material  such  as  a  spent  solvent  that 
may:  (1)  contain  precious  metals  and  (2) 
meets  one  of  the  FOCI  dirough  F005 
listing  descriptions  for  solvents.  The 
rag,  filter  or  paper  will  be  burned  to  an 
ash  that  it  homogenized  in  order  to 
assay  its  precious  metal  content.  The 
ash  when  crushed  is  turned  into  a 
sweep.  The  sweep  carries  the  F-listed 
hazardous  waste  code  that  was 
associated  with  the  original  source 
material  (i.e.,  solvent).  Listed  by- 
products, in  contrast  to  characteristic 
by-products,  are  solid  and  hazardous 
wastes  when  reclaimed. 

EPA  has  classified  baghouse  dust 
from  precious  metal  recovery  furnaces 
as  a  sludge.  ^  As  with  the  by-product 
classification  for  sweeps,  baghouse  dust 
is  not  a  solid  and  hazardous  waste  when 
it  would  be  considered  hazardous  only 
for  exhibiting  a  characteristic  such  as 
toxicity.  However,  if  the  source  material 
to  the  furnace  contained  a  listed 
hazardous  waste,  then  the  baghouse 
dust  would  be  considered  a  solid  and 
hazardous  waste  due  to  its  classification 
as  a  listed  sludge  being  reclaimed.  Also 
as  with  the  sweeps,  even  if  the  baghouse 
dust  is  a  listed  sludge,  it  may  still  be 
conditionally  exempt  bota  RCRA 
regulation  under  40  CFR  Part  266 
Subpart  F  if  it  contains  economically 
recoverable  levels  of  precious  metals. 

Finally,  EPA  ctirrently  classifies 
solder  dross  as  a  characteristic  by- 
product when  reclaimed.  As  such,  this 
material  is  already  excluded  from  the 
definition  of  solid  waste  and  not 
regulated  under  the  RCRA  regulations. 
Therefore,  including  solder  dross  in 
today's  final  nde  would  be  duplicative. 
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DL  SUte  Anthority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  Tlra  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  efCact  in  an 
authorized  State  imtil  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  carry  out  these  reqtiirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so. 

Today's  treatment  standards  for  wood 
preserving  wastes  are  being 
promulgated  pursuant  to  sections  3004 
(d)  through  (k).  and  3004(m).  of  RCRA 
(42  U.S.C.  6924  (d)  through  0^).  and 
6924(m)).  Therefore,  the  Agency  is 
adding  today's  nde  to  Table  1  in  40  CFR 
271.1(j),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  purauant  to  HSWA.  States 
may  apply  for  final  authorization  for  the 
HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of 
this  preamble.  Table  2  in  40  CFR 
271. 1())  is  also  modified  to  indicate  that 
this  rule  is  a  self-implementing 
provision  of  HSWA. 

B.  Abbreviated  Authorization 
Procedures 

In  the  August  22, 1995,  LDR  Phase  IV 
proposed  rule,  EPA  proposed  a  set  of 
streamlined  authorization  procedures 
that  would  apply  to  new  nlles  that  were 
minor  or  routine  in  native.  This 
procedure  was  designed  to  expedite  the 
authorization  process  by  reducing  the 


scope  of  a  State's  subnuttal,  for 
authorization,  to  a  State  certification 
andl:opies  of  applicable  regulations  and 
statutes.  EPA  would  then  conduct  a 
short  review  of  the  State's  request, 
primarily  consisting  of  a  completeness 
check  (see  60  FR  43686  for  a  full 
description  of  the  proposed  procedures). 
In  the  HWIR-Media  proposed  rule,  EPA 
proposed  another  set  of  abbreviated 
authorization  procedures  for  more 
significant  rulemakings,  called  Category 
2  (see  61  FR  18780,  April  29, 1996).  In 
this  latter  proposal,  EPA  designated  the 
procedtires  outlined  in  the  Phase  IV 
proposal  as  Category  1.  In  that  proposal, 
EPA  also  presmted  an  expanded 
discussion  on  the  need  for  and  the 
intent  of  the  streamlined  procedures. 
EPA  also  proposed  a  set  of  modified 
Category  1  procedures  for  the 
authorization  of  a  proposed  rule  for 
mineral  processing  Mrastes  on  January 
25, 1996  (see  62  FR  2338). 

Although  EPA  is  firmly  committed  to 
streamlining  the  RCRA  State 
authorization  procedures,  the  Agency 
has  decided  not  to  finHlize  the  propcwed 
Category  1  authorization  procedures  in 
today's  notice.  EPA  believes  that  public 
comments  from  the  August  22, 1995, 
and  January  25, 1996,  proposals  and 
comments  submitted  for  the  recent 
HWIR-contaminated  media  proposal 
should  all  be  considered  before 
finalizing  new  procedures  for 
authorization.  This  full  consideration 
will  enable  EPA  to  make  the  best 
decision  regarding  how  the 
authorization  process  should  work.  EPA 
intends  to  address  all  significant  public 
comments  for  all  three  notices  and 
finalize  streamlined  authorization 
procedures  when  the  HWIR-Media  rule 
is  promulgated. 

C.  Effect  on  State  Authorization 

Because  today's  Phase  IV  LDR  nde  is 
being  promulgated  under  HSWA 
authority,  those  sections  of  today's  rule 
that  expand  the  coverage  of  the  LDR 
program  (e.g.,  to  newly  listed  wood 
preserving  wastes)  would  be 
implemented  by  EPA  on  the  effective 
date  of  today's  rule  in  authorized  States 
until  their  programs  are  modified  to 
adopt  these  ndes  and  the  modification 
is  approved  by  EPA.  These  new 
treatment  standards  also  result  in  a 
more  stringent  Federal  program  than 
before.  Therefore  States  are  required  to 
adopt  them  in  accordance  with  the 
requirements  below. 

Because  today's  nde  is  promidgated 
pursuant  to  HSWA,  a  State  submitting  a 
program  modification  may  apply  to 
receive  interim  or  final  authorization 
under  RCRA  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 


requirements  that  are  substantially 
equivalent  or  equivalent  to  EFA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1. 2003.  (See  §  271.24 
and  57  FR«0132.  December  18. 1992.) 

Section  271.21(eX2)  requiree  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  subeequenUy 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
section  271.21(e).  This  deadline  can  be 
extended  in  cotain  cases  (see  section 
271.21(e)(3}).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  SubtiUe  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  ueu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program.  EPA  will  work  with 
States  under  agreements  to  mifiimiga 
duplication  of  efforts.  In  most  cases, 
EPA  expects  that  it  will  be  able  to  defer 
to  the  States  in  their  efforts  to 
implement  their  programs  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applicaticms 
for  final  authorization  less  than  12 
months  aitor  the  efiiective  date  of  these 
regulations  may,  but  are  not  required  to 
include  standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  efiiactive  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application  are  set  fbr^  in 
40  CFR  271.3. 

D.  Less  Stnngent  Requirements 

Section  3009  of  RCRA  allows  Statea  to 
impose  standards  that  are  more 
stringent  than  the  Federal  program  (see  - 
40  CFR  270.1(1)).  Thus,  bu  those  Federal 
changes  that  are  less  stringent  or  reduce 


the  scope  of  the  Federal  progrem.  States 
are  not  required  to  modify  th^ 
programs.  EPA  views  the  parts  of 
todiqr's  rule  other  than  the  new 
treatment  standards  for  newly  listed 
wood  preeerving  wastes  to  be  less 
stringent  However,  since  these  other 
parts  of  today's  final  rule  make 
significant  improvements  to  the  LDR 
program,  EPA  strongly  encourage* 
States  to  adopt  and  become  au^orized 
for  them. 

X.  Segnlatory  SaqniivneBla 

A.  Regulatory  Impact  Anafym  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12868  requires 
agencies  to  detennine  whether  a 
regulatory  action  is  "significant"  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  residt  in 
a  rule  that  may.  (1)  Have  an  annual 
effect  on  the  economy  of  $100  millicm 
or  more  or  adversely  affsct  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivify,  competition. 
Jobs,  the  environment  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communitiee:  (2)  creete 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loen 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  le^  or 
policy  issues  arising  out  of  l^al 
mantlates.  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  final  ride  to  determine  if  it  is  a 
significant  regulation  as  defined  by  the 
Executive  Order.  The  analysis 
considered  compliance  cost  and 
economic  impacts  for  newly  listed  and 
identified  wastes  affected  by  this  rule. 
This  rule  covers  three  wood  preserving 
vrastes  (F032.  F034.  and  F035).  EPA  has 
determined  that  this  rule  is  significant 
according  to  the  definition  in  Executive 
Order  12866.  Accordingfy,  this  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributabfe  to  todajr's  final  rule, 
followed  by  a  preeaatation  of  the  coet, 
economic  impact  and  benefit  results 
may  be  found  in  the  beckground 
document  "Regulatory  Impact  Analysis 
of  the  Final  Phase  IV  Land  Disposal 
Restrictions  Rule,"  which  was  placed  in 
the  docdcet  for  today's  final  rule. 


1.  Methodology  Section 

The  Agency  estimated  die  volumes  of 
waste  afiiscted  by  today's  rule  to 
detennine  the  national  level 
incremental  costs  (for  both  the  haswUne 
and  poet-regulatory  scenarios), 
economic  impects  (defined  as  the 
difference  between  the  industrial 
activity  under  post-regulatory 
conditions  and  the  industrial  activity  in 
the  absence  of  regulation),  and  benefits 
(including  estimation  of  pollutant 
loadingB  reductions,  estimation  of 
reductions  in  exceedences  of  heelth- 
based  levels,  and  qualitative  description 
of  the  potential  benefits.)  The  procedure 
for  estimating  the  volumes  of  newly 
listed  wood  preserving  wastes  aSactad 
by  today's  final  rule  is  detailed  in  die 
background  document  "Regulatory 
Impact  Analysis  of  the  Hnal  niase  IV 
Land  Disposal  Restrictions  Rule  for 
Wood  PresoTing  Wastes,  F032,  F034 
and  F035,"  which  was  placed  in  the 
docket  for  today's  final  rule. 

2.  Volume  Results 

The  Agency  has  estimated  that  469 
active  facilities  generate  an  estimated 
range  of  3.880  tons  to  18308  tons 
annually  of  newly  listed  wood 
preserving  wastes  including  FD32.  F034, 
and  F035  nonwastewaten.  The  Agency 
has  estimated  that  active  469  tscilitiee 
generate  an  estimated  range  of  3380 
tons  to  18.808  tons  annually  of  newfy 
listed  wfood  preserving  vrastes  including 
F032,  F034,  and  F035  nonwastewatets. 
In  addition  the  Agency  has  estimated 
that  there  are  approximately  1000 
inactive  or  abandoned  wood  preserving 
sites  that  have  contaminated  soil  and 
debris  that  may  require  some  type  of 
remediation.  One  Agency  estimate  for 
the  total  voliune  of  wood  preeerving 
contaminated  soil  and  debris  requiring 
either  in-situ  or  ex-situ  treetment  is  37 
million  tons  based  on  an  extrapolation 
of  the  average  miantity  of  excavated 
soils  from  wood  preserving  Superfund 
sites.  For  purposes  of  the  capacity 
analysis  in  today's  rule,  the  Agency  is 
using  an  alteniate  estimate  of  over 
100300  tons  as  the  besis  of  setting  the 
national  capacity  variance  for  wood 
preserving  soil  and  drivis. 

3.  Cost  Results 

EPA  estimated  the  incremental 
treatment  cost  attributable  to  Phase  IV 
LDRs  to  total  between  $3.1  million  and 
$17.7  million  per  yeer  for  genentcus  of 
newly  listed  wood  preserving  wastes.  In 
addition,  EPA  has  estimated  diat 
administrative  requirements  for 
reporting  end  record  keeping  from 
today's  rule  will  residt  in  a  cost  of  $0.2 
miUfon  per  year  for  owners  and 
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openton  of  inactive  and  abandoned 
wood  preserving  sites.  This  estimate  is 
based  on  the  costs  of  thermal 
destruction  and  stabilization  of  P032 
and  F034  non-wastewaters;  the  costs  of 
stabilization  of  F03S  non-wastewaters; 
and  the  incremental  cost  of  disposing  of 
the  residuals  from  the  treatment  of  the 
3.860-18308  tons  of  waste. 

Today's  final  rule  provides  a  two  year 
capacity  variance  during  which 
cleanups  of  these  sites  may  continue 
without  being  affected  by  the  Land 
Disposal  Restriction  treatment  standards 
promulgated  in  today's  rule.  This 
provision  will  reduce  the  costs  of 
nmniiging  media  contaminated  by  these 
listed  wastes  to  the  extent  that  Cacility 
operators  and  site  managers  take 
advantage  of  it  Also,  many  sites  are 
using  in-situ  remedies  where  no  soil  is 
excavated  at  the  site.  This  type  of 
remediation  does  not  trigger  any  of  the 
requirements  promtilgated  in  today's 
iuIb. 

Prospectively,  future  rulemakings 
such  as  the  Hazardous  Waste 
Indentification  Final  Rule  for 
contaminated  media  may  result  in 
quantities  of  contaminated  soil  being 
removed  from  RCRA  jurisdiction  or 
subject  to  less  rigorous  cleanup  levels 
than  the  current  universal  treatment 
standards.  Inactive  and  abandoned 
wood  preserving  sites  may  avail 
themselves  of  exemptions  from  today's 
promulgated  treatment  standards  such 
as  a  no-migration  petition  (40  CFR  Part 
268.6)  or  site  specie  treatability 
variances  (40  CFR  Part  268.44(h)). 
Further  reductions  in  treatment  cost 
will  accrue  to  the  extent  that  (1)  EPA 
acts  to  remove  media  contaminated  with 
these  listed  wastes  from  RCRA 
jurisdiction  and  (2)  facility  operators 
and  site  managers  petition  for,  and  EPA 
grants,  these  no-migration  petitions  and 
treatability  variances.  For  the  foregoing 
reasons,  EPA  does  not  believe  that 
incremental  treatment  costs  will  accrue 
to  contaminated  media  cleanups  at 
inactive  or  abandoned  wood  preserving 
sites.  Accordingly,  EPA  has  not 
estimated  incremental  treatment  coats 
that  would  result  from  the  selection  of 
a  more  expensive  remedy  in  orda  to 
avoid  triggering  LDR  treatment 
requirements.  Although  EPAtelieves 
that  this  scenario  is  unlikely,  such  costs 
are  possible. 

With  respect  to  media  contaminated 
with  listed  wood  preserving  wastes, 
EPA's  estimate  of  the  costs  of  today's 
final  rule  includes  only  the 
■  administFative  costs  of  applying  for 
treatability  variances  which  the  Agency 
has  the  discretion  to  grant  subeequeat  to 
this  actiea.  EPA  estimates  that  tkusra  are 
35  adUioB  tons  of  such  contamiaatad 


media  that  incur  administrative  costs  for 
treatability  variances,  waste  analysis 
plans,  and  other  RCRA  activities.  The 
Agency  will  estimate  the  volume  and 
cost  of  remediating  contaminated  media 
as  affected  by  the  HWIR  Contaminated 
Media  final  rule.  This  will  include  the 
evaluation  of  all  soils  and  sludges  that 
would  otherwise  have  been  treated  in- 
situ  whose  management  and  treatment 
costs  could  change,  either  because  of 
provisions  of  the  HWIR  Contaminated 
Media  final  rule;  changes  in  relative 
prices  for  alternative  treatment 
technologies;  or  increases  in  market 
prices  of  treatment  resiilting  from  such 
shifts  in  demand.  EPA  will  use  the  same 
baseline  for  estimating  these  costs  that 
the  Agency  uses  to  estimate  cost 
savings. 

4.  Economic  Impact  Results 

The  Agency  has  estimated  the 
economic  impacts  of  today's  final  rule 
to  be  small.  EPA  conducted  an  initial 
screening  analysis  of  the  impacts  of  the 
Phase  IV  LDR  rule  on  small  wood 
preserving  &cilities.  Results  of  the 
initial  screening  analysis  indicate  that 
the  cost  of  compliance  for  the  majority 
of  active  wood  preserving  facilities  that 
use  inorganic  wood  pres«vatives  and 
generate  F035  wastes  is  less  than  one 
percent  of  total  their  estimated 
revenues.  In  contrast,  active  wood 
preserving  facilities  that  use  creosote 
and  pentMihlorophenol  as  a 
preservatives  and  generated  F032  and 
F034  wastes  have  been  estimated  to 
incur  uppw  bound  compliance  costs 
that  may  exceed  one  percent  of  this 
subsector's  revenues. 

Some  active  wood  preserving 
facilities  that  use  creosote  and 
pentachlorophenol  as  preservatives  may 
inoir  upper  bound  compliance  costs 
that  wiU  exceed  one  percent  of  their 
estimated  revenues.  EPA  believes, 
however,  that  in  looking  at  the  affected 
universe  of  active  wood  preserving 
facilities,  today's  final  rule  will  not 
constitute  a  significant  impact  to  a 
substantial  number  of  them.  First,  only 
18  or  roughly  4  percent  of  over  469 
wood  preserving  facilities  are  expected 
to  incur  compliamce  costs  that  exceed  2 
percent  of  their  revenues  or  more  than 
25  percent  of  their  lodg  run  profits.  Of 
the  remaining  49  facilities  or  10  percent 
with  upper  bound  estimated  compliance 
coats  exceeding  1  percent  of  their 
revenue,  none  are  expected  to  incur 
compliance  coats  exceeding  2  percent  of 
firm  revenues  or  25  percent  of  long  term 
profits.  Second,  industry  infomation 
suggests  that  there  is  a  trend  within  the 
wood  preserving  industry  away  froaa 
using  pentachlorophenol  as  a 
preservative.  Product  subatitutifen  fee 


other  nontoxic  or  toxic  preservatives 
resulting  in  less  expensive  treatment  of 
wastes  may  result  in  lower  costs  to  these 
wood  preserving  facilities.  Finally,  data 
collected  to  estimate  the  upper  bound 
quantity  of  P032  generated  at  these 
facilities  included  values  for  mixed 
F032/F034/F035  wastes  (meaning  that 
the  generator  reported  combined 
volimies  for  F032  and  other  wood 
preserving  wastes)  such  that  the  total 
volume  of  F032  is  probably  much  lower 
than  the  date  suggests. 

For  inactive  and  abandoned  wood 
preserving  sites  that  require 
remediation,  EPA  believes  that  them 
should  not  be  a  significant  economic 
impact  resulting  from  today's  rule.  Of 
the  estimated  1000  sites,  based  on  the 
frequency  of  wood  preserving 
Superfund  cleanups,  EPA  projecte  that 
over  200  inactive  and  abandoned  sites 
will  use  in-situ  remedies  and  thus  not 
incur  any  costs  under  today's  rule.  In 
addition.  EPA  projecte  that  the 
remaining  800  sites  will  incur  only 
administrative  coste  associated  with 
recordkeeping  and  reporting 
requiremente  that  average  $240  in 
annualized  cost  per  site.  Given  that  the 
reported  average  cost  of  cleaning  up 
wood  preserving  Superfund  sites  is  $9.3 
million,*  EPA  believes  that  these 
administrative  coste  should  not 
significantly  affact  remedial  activities  at 
inactive  and  abandoned  wood 
preserving  sites. 

5.  Benefit  Estimate  Resulte 

EPA  has  not  performed  analysis 
sufficient  to  estimate  risks  to  actual 
individuals  or  populations  exposed  to 
these  listed  wastes  under  conditions  of 
Subtitle  C  management  without  LDRs. 
However.  EPA  has  completed  a 
qualitetive  benefite  analysis  of  the  types 
of  benefite  that  may  result  from  today's 
rule.  This  analysis  is  described  in 
greater  detail  in  the  regulatory  impact 
analysis  for  newly  identified  listed 
wood  preserving  hazardous  waste 
placed  in  today's  docket  Benefite  for 
this  final  rule  as  measured  by  individual 
or  population  risk  reduction  require 
subetantially  more  information  than  the 
Agency  has  available  now.  Further,  site 
specific  information  on  waste 
characterization,  hydrogeological 
parameters,  metaorolo^cal  conditions 
and  demographic  patterns  wrould  be 
needed  for  a  repraaentetive  number  of 
Cadlities  before  nation^  attiHiates  of 
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population  risk  could  be  calculated.  The 
Agency  does  not  have  sufficient 
faaJormation  to  complete  a  quantitetive 
individual  or  population  risk  estimate. 

While  waste  management  rules  to 
protect  ground  water  have  been 
promulgated  in  the  past  to  control 
otherwise  unacceptable  individual  risks, 
it  is  unusual  to  predict  high  'population 
risks'  unless  there  is  an  unusuauy  large 
wrater  supply  well  impacted  by  the 
Cacility,  simply  because  ground  water 
contamination  generally  moves  slovdy 
and  locally.  It  has  been  the  agency's 
experience  that  regulations  with  land 
disposal  restrictions  have  been  found  to 
produce  relatively  small,  quantifiable 
population  risk  reductions  to 
individuals  exposed  to  contaminated 
groundvrater  via  private  wells.  For 
example,  in  the  analysis  of  Land 
Disposal  Restricfions  Phase  II  (40  CFR 
Parts  148.  et  al.)  for  organic  toxicity 
wastes,  some  of  the  individual  risk  were 
in  the  range  of  10  ~  *,  the  population  risk 
reductions  vrere  found  to  be  only  about 
0.22  cases  of  cancer  per  year. 

If  population  densities  and  prevalence 
of  private  ground  water  wells  around 
wood  preserving  facilities  are  similar  to 
other  waste  management  facilities,  it  is 
the  Agency's  expectetion  that  land 
dispoaal  restrictions  for  hazardous  wood 
preserving  wastes  would  also  achieve 
relatively  small,  quantifiable  population 
risk  reductions.  For  these  reasons  and 
the  date  limitetions  dted  above,  the 
Agency  has  not  attempted  to  address  the 
quantification  of  population  risk 
reduction  for  this  final  rule. 

Nevertheless,  the  Agency  has 
concluded  that  LDR  rules  like  today's 
rule  may  produce  benefite  in  the  area  of 
ecological  risk  reduction  and  reduced 
natural  resource  damage.  EPA  has  not 
developed  a  quantitetive  assessment  of 
these  benefite  categories  because  of 
budgetary  and  date  limitetions. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C  601  et  seq.,  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  efibct  on  a  substantial 
niunber  of  small  entities,  the  agency 
must  prepare  and  make  available  fat 
public  comment  a  r^ulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 

In  assessing  the  rmilatory  approach 
for  dealing  writh  snuiU  entities  in  today's 
proposed  rule,  the  Agency  had  to 
consider  that  due  to  the  stetutory 
requiremmte  of  the  RCRA  LDR  program, 
no  legal  avenues  exist  for  the  Agency  to 
provide  relief  from  the  LDR's  fm  unall 


entities.  The  cmly  relief  available  for 
OTrmll  entities  is  the  existing  small 
quantity  generator  provisions  and 
conditionally  exempt  small  quantity 
generator  exemptions  found  in  40  CFR 
262.11-12,  and  261.5,  respectively. 
These  exemptions  basically  prescribe 
100  kilograms  (kg)  per  cal«idar  month 
generation  of  hazardous  waste  as  the 
limit  below  which  one  is  exempted  from 
complying  with  the  RCRA  standards. 
Given  this  stetutory  constraint,  the 
Agency  was  unable  to  frame  a  series  of 
small  entity  options  from  which  to 
select  the  lowest  cost  approach;  rather, 
the  Agency  was  Imally  bound  to 
r^ulate  the  land  disposal  of  the 
liazardous  wastes  covered  in  today's 
rule  writhout  regard  to  the  size  of  the 
entity  being  regulated.  For  the  reasons 
steted  above  in  the  economic  impact 
discussion  of  section  X.A,  I  hattby 
certify  that  today's  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  numbn'  of  small  entities  in 
the  wood  preserving  sector. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMBRA),  Public 
Law  104-4,  establishes  requiremente  for 
Fedmal  agencies  to  assess  the  effacte  of 
their  regulatc»y  actions  on  Stete,  Tribal, 
and  local  govemmente  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  vrritten 
stetement,  including  a  cost-bmefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  Stete,  local, 
and  Tribal  govemmente,  in  the 
aggr^ate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
When  a  written  stetemoit  is  needed  for 
an  EPA  rule,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  cosdy,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allowrs  EPA  to  adopt  an  altonative  other 
than  die  least  costfy,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule.an  explanation  why  that  alternative 
was  not  adopted.  Befiore  EPA  establishes 
any  regulatory  requiremente  that  may 
significantly  or  uniquely  affect  small 
govemmente,  including  Tribal 
govemmente,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potantiaUy 
affected  small  govemmente,  giving  them 
meaningful  and  timely  input  in  the 


developmoit  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
infomiing,  educating,  and  advising  them 
on  compliance  writh  the  regulatory 


*A  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  Stete.  local,  and 
Tribal  govOTnmente,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  that  the  total  potential 
cost  to  Stete,  local,  and  Tribal 
govemmente  would  not  exceed 
approximately  $200,000  per  year  over 
ten  years.  Thus,  today's  nile  is  not 
subject  to  the  requiremmte  of  sections 
202  and  205  of  the  UMRA. 

D.  Paperwork  Reduction  Act  ^ 

The  information  collection 
requiremente  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of  ' 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  An  Information  Collection 
Requeat  (ICR)  document  has  been 
prepared  fay  EPA:  OSWER  ICR  No. 
1442.14  would  ammd  the  existing  ICR 
approved  under  OMB  Control  No.  2050- 
0085.  This  ICR  has  not  been  approved 
by  OMB  and  the  information  collection 
requiremente,  although  they  are  less 
stringent  than  those  previously  required 
by  the  EPA,  are  not  enforceable  until 
OMB  approves  the  ICR.  EPA  will 
publish  a  document  in  the  Federal 
*■;*■»—•  when  OMB  approves  the 
information  collection  requiremente 
showing  the  valid  OMB  control  number. 
Until  thai,  persons  are  not  required  to 
respond  to  collections  of  information  in 
this  ICR. 

Copies  of  this  ICR  may  be  obtained 
from  Sandy  Farmer,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St,  S.W.:  Wihington. 
D.C  20460  or  by  calling  (202)  260-2740. 
Include  the  ICR  number  in  any  reouest 

The  aimual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be 
reduced  by  8  houn  per  response. 
Burden  means  the  total  time,  effort,  or 
fiii«nri«l  resources  expended  by  persons 
to  generate,  maintein,  retain,  or  disclose 
or  provide  information  to  or  far  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop 
acquire,  install,  and  utilize  technology 
and  systems  far  the  purposes  of 
collecting,  validating,  and  verifying 
infatmation,  profifissing  and 
wiMtiitiiinino  information,  and  compfy 
with  any  previously  applicable 
instructions  and  requiremente,  train 
panonnel  to  be  able  to  respond  to  a 
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collection  of  infonnation;  search  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  ciurenUy  valid  0MB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  46  CFR  Chapter  15. 

Send  comments  on  tne  Agency's 
burden  reduction,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  minimiring 

respondent  burden,  including  through 
the  use  of  automated  collection  of 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
{2l36);  401  M  St.,  S.W.;  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th  St, 
N.W..  Washington.  D.C  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  numberid  any 
correspondence. 

XL  Enviiwunental  Jnatke 

A.  Applicability  of  Executive  Order 
12898 

EPA  is  committed  to  address 
environmental  justice  concerns  and  is 
iMuniming  a  leadership  role  in 
environmental  justice  initiatives  to 
«mhjnr«  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agencies  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  htiman  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Potential  Effects 

Today's  rule  is  intended  to  reduce 
risks  of  disposing  hazardous  wastes,  and 
to  bmefit  all  populations.  This  rule  is 
not  expected  to  cause  any 
disproportionate  impacts  to  minority  or 
low  income  communities  versus 
aCDuent  or  non-minority  communities. 

Xn.  Srfwiiwioa  to  Cougiess  and 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  148 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  261 

Environmental  protection,  Hazardoui^ 
waste.  Recycling,  Reporting  and 
recordkeeping  reqiiirements.     ^- 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Hazardous  Mraste, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  18, 1997. 
Cuol  M.  BrowMr. 
AdinifustRitor. 

For  the  reasons  set  out  in  the 
preamble.  TiUe  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  reed  as  follows: 

Antfaortty:  Section  3004.  Rssouice 
Conservation  and  Raooveiy  Act.  42  U.S.C 
6901.  et  saq. 

2.  Section  148.18  is  amended  by 
revising  the  heading,  redesignating 
paragraphs  (a)  through  (c)  as  (c)  tluough 
(e)  respectively,  and  by  adding 
paragraphs  (a)  and  (b)  to  reed  as  follows: 

f  148.18 


(a)  Effective  August  11. 1997,  the 
wastes  specified  in  40  CFR  part  261  as 
EPA  Hazardous  waste  numbers  F032, 
F034.  F035  are  prohibited  from 
underground  injection. 

(b)  rabctive  May  12. 1999.  the  wastes 
specified  in  40  CFR  part  261  as  EPA 


Hazardous  waste  numbers  F032,  F034, 
F035  that  are  mixed  with  radioactive 
wastes  are  prohibited  firom  \mderground 
injection. 


PART  281-4DENnFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 
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3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Aadmrity:  42  U.S.C  6905. 6912(a).  6921. 
6922. 6924(y),  and  6938. 

4.  Section  261.1  is  amended  by 
adding  paragraphs  (c)  (0)  throu^  (12)  to 
read  as  follows: 


1261.1 


(9)  "Excluded  scrap  metal"  is 
processed  scrap  metal,  improcessed 
home  scrap  metal,  and  unprocessed 
prompt  scrap  metal. 

(10)  "ProoBssed  scrap  metal"  is  scrap 
metal  which  has  been  manually  or 
physically  altered  to  either  separate  it 
into  distinct  materials  to  enlumce 
economic  value  or  to  improve  the 
handling  of  materials.  Processed  scrap 
metal  includes,  but  is  not  limited  to 
scrap  metal  which  has  been  baled, 
shredded,  sheared,  chopped,  crushed, 
flattened,  cut,  melted,  or  separated  by 
metal  type  (i.e.,  sorted),  and,  fines, 
drosses  and  related  materials  which 
have  been  agglomerated.  (Note: 
shredded  circuit  boards  being  sent  for 
recycling  are  not  considered  processed 
scrap  metal.  They  are  covered  imder  the 
exclusion  from  the  definition  of  solid 
waste  for  shredded  circiiit  boards  being 
recycled  (§  261.4(a)(13)). 

(11)  "Home  scrap  metal"  is  scrap 
metal  as  generated  by  steel  mills, 
foundries,  and  refineries  such  as 
turnings,  cuttings,  punchings.  and 
borings. 

(12)  "Prompt  scrap  metal"  is  scrap 
metal  as  generated  try  the  metal 
working/fabrication  industries  and 
includes  such  scrap  metal  as  turnings, 
cuttings,  pimchings.  and  borings. 
Prompt  scrap  is  also  known  as 
industrial  or  new  scrap  metal. 

5.  Section  261.2(c)  is  amended  by 
revising  table  1  to  read  as  follows: 

1261.2    DeOnMonofsoHdwaals. 

•        •        •        •        • 


Spent  Materials  „ 

Sludges  (Msted  in  40  CFR  Part  261.31  or  261.32  

Sludges  exhMting  a  characteristic  of  hazardous  waste 

By-products  (listed  in  40  CFR  261.31  or  261.32) _ 

By-products  exhtitting  a  characteristic  of  hazardous  waste  ....... 

Commercial  chemical  products  isted  in  40  CFR  261.33  

Scrap  metal  other  than  Mduded  scrap  metal  (see  261.1(c)(9)) 


Use  constiliA- 

HiQ  dwposal 

(f»1.2(c)(1)) 

(1) 


n 
n 
n 
n 
o 
n 
n 


Energy  reoov- 

ery/luel 
(§26f.2(c)(2)) 

(2) 


o 
o 

o 
n 
n 
n 
n 


(§261.2(0(3)) 
(3) 


n 
n 

"n 


n 


SpacuMive 
aocumulaUon 
(|261.2(cH4)) 

(4) 


o 
o 
n 
n 
o 

T) 


Note:  The  terms  "spent  materials'',  "sludges",  "t>y-products",  and  "scrap  metaT  arxl  "processed  scrap  meter  are  defined  in  §261.1. 


6.  Section  261.4(a)  is  amended  by 
adding  paragraphs  (a)  (13)  and  (14)  to 
read  as  follows: 

§281.4    Exckjsions. 

(»)••• 

(13)  Excluded  scrap  metal  (processed 
scrap  metal,  unprocessed  home  scrap 
metal,  and  improcessed  prompt  scrap 
metal)  being  recycled. 

(14)  Shredded  circuit  boards  being 
recycled  provided  that  they  are: 

(i)  Stored  in  containers  sufficient  to 
prevent  a  release  to  the  environment 
prior  to  recovery;  and 

(ii)  Free  of  mercury  switches,  mercury 
relays  and  nickel-cadmium  batteries  and 
lithium  batteries. 
•        •        •        •        • 

7.  Section  261.6  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 

§261.6    flequiteinants  lof  recyclable 


(a)*  •  • 

(3)*  '  • 

(ii)  Scrap  metal  that  is  not  excluded 
under  §  261.4(a)(13); 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

8.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Anthortty:  42  U.S.C  6905. 6912(a).  6921. 
and  6924. 

9.  Section  268.1  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§288.1    f^apoee-  tfflPt  wtl  ■mWtffr'''lv 

(e)  The  following  hazardous  wastes 
are  not  subject  to  any  provision  of  part 
268: 

(1)  Waste  generated  by  small  quantity 
generators  of  less  than  100  kilograms  of 
non-acute  hazardous  waste  or  less  than 


1  kilogram  of  acute  hazardous  waste  per 
month,  as  defined  in  §  261.5  of  this 
chapter; 

(2)  Waste  pesticides  that  a  farmer 
disposes  of  pursuant  to  §  262.70; 

(3)  Wastes  identified  or  listed  as     ~^ 
hazardous  after  Novmnber  8, 1984  for 
which  EPA  has  not  promulgated  land 
disposal  prohibitions  or  treatment 
standards; 

(4)  De  minimis  losses  of  characteristic 
wastes  to  wastewaters  are  not 
considered  to  be  prohibited  wastes  and 
are  defined  as  losses  from  normal 
material  handling  operations  (e.g.  spills 
from  the  imloading  or  transfer  of 
materials  from  bins  or  other  containers, 
leaks  from  pipes,  valves  or  other  devices 
used  to  transfer  materials);  minor  leaks 
of  process  equipment,  storage  tanks  or 
containers;  leaks  from  well-maintained 
pump  parkings  and  seals;  sample 
purgings;  and  relief  device  discharges; 
discharges  from  safety  showera  and 
rinsing  and  cleaning  of  personal  safety 
equipment;  rinsate  bom.  empty 
containera  or  from  containers  that  are 
rendered  empty  by  that  rinsing;  and 
laboratory  wastes  not  exceeding  one  per 
cent  of  the  total  flow  of  wastewater  into 
the  fedlity's  headworks  on  an  aimual 
basis,  or  with  a  combined  annualized 
average  concentration  not  exceeding  one 
part  per  million  in  the  headworks  of  the 
facility's  wastewater  treatment  or 
pretreatment  facility. 

•  *        •        •        • 

10.  Section  268.4  is  amended  by 
revising  paragraphs  (aH2)(iv),  and  (aX4) 

introductory  text  to  read  as  follows: 

« 

§  288.4   Trestment  surfaoe  ImpounonMiit 
exeinplion. 

(a)*  *  • 

(2)«  •  • 

(iv)  Recordkeeping:  Sampling  and 
testing  and  recordkeeping  provisions  of 
§§  264.13  and  265.13  of  this  chapter 
apply. 

•  •        •        •        • 

(4)  The  owner  or  operator  submits  to 
the  R^onal  Administrator  a  written 


certification  that  the  reqniremoits  of 
§  268.4(a)(3)  have  been  met  The 
following  certification  is  required: 

11.  Section  268.7  is  amended  by 
revising  the  section  heeding:  revising 
paragraph  (a);  by  removing  paragraph 
(b)(2)  and  redesignating  paragraphs 
(b)(3)  through  (b)(7)  as  (b)(2)  through 
(b)(6)  respectively;  and  by  revising  the 
introductory  text  of  paragraph  (b),  aiwi 
revising  paragraphs  (bMl)>  newly 
designated  paragraphs  (b)(2)  through 
(b)(4).  (cMD.  and  (cH2)  to  read  as 
follows: 

§2687   Tasting,  tracking,  and 
lecofdkaaping  fSQwienieiils  for  gsnaralofa, 


(a)  Requirements  for  generators:  (1) 
Determine  if  the  waste  has  to  be  treated 
before  being  land  disposed,  as  follows: 
A  generator  of  a  hazardous  waste  must 
determine  if  the  waste  has  to  be  trr  ted 
before  it  can  be  land  disposed.  This  is 
done  by  determining  if  die  hazardous 
waste  meets  the  treatment  standards  in 
$  268.40  or  §  268.45.  This  determination 
can  be  made  in  either  of  two  ways: 
testing  the  waste  or  using  knowledge  of 
the  waste.  If  the  generator  tests  the 
waste,  testing  would  normally 
determine  the  total  concentration  of 
hazardous  constituents,  or  the 
concentration  of  hazardous  constituents 
in  an  extract  of  the  waste  obtained  using 
test  method  1311  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846.  as  referenced  in  §  260.11  of 
this  chaptei ,  depending  on  whether  the 
treatment  standard  for  the  waste  is 
expressed  as  a  total  concentration  or 
concentration  of  hazardous  constituent 
in  the  waste's  extract  In  addition,  some 
hazardous  wastes  must  be  treated  by 
particular  treatment  methods  before 
they  can  be  land  disposed.  These 
treatment  standards  are  also  found  in 
§  268.40,  and  are  described  in  detail  in 
S  268.42,  Table  1.  These  wastes  do  not 
need  to  be  tested  (howevn.  if  they  are 


UMI 
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in  a  waste  mixture,  other  wastes  with 
concentration  level  treatment  standards 
would  have  to  be  tested).  If  a  generator 
determines  they  are  managing  a  waste 
that  displays  a  hazardous  characteristic 
of  ignitability,  corrosivity.  reactivity,  or 
toxicity,  they  must  comply  with  the 
special  requirements  of  §  268.9  of  this 
part  in  addition  to  any  applicable 
requirements  in  this  section. 

(2)  If  the  waste  does  not  meet  the 
treatment  standard:  With  the  initial 
shipment  of  waste  to  each  treatment  or 
storage  facility,  the  generator  must  send 
a  one-time  written  notice  to  each 
treatment  or  storage  facility  receiving 
the  waste,  and  place  a  copy  in  the  file. 
The  notice  must  include  the  information 
in  column  "268.7(a)(2)"  of  the  Generator 
Paperwork  Requirements  Table  in 

§  268.7(a)(4).  No  further  notification  is 
necessary  until  such  time  that  the  waste 
or  facility  change,  in  which  case  a  new 
notification  must  be  sent  and  a  copy 
placed  in  the  generator's  file. 

(3)  If  the  waste  meets  the  treatment 
standard  at  the  original  point  of 
generation: 


(i)  With  the  initial  shipment  of  waste 
to  each  treatment,  storage,  or  disposal 
facility,  the  generator  must  send  a  one- 
time written  notice  to  each  treatment, 
storage,  or  disposal  facility  receiving  the 
waste,  and  place  a  copy  in  the  file.  The 
notice  must  include  the  information 
indicated  in  column  "268.7(a)(3)"  of  the 
Generator  Paperwork  Requirements 
Table  in  §  268.7(a)(4)  and  the  following 
certification  statement,  signed  by  an 
authorized  representative: 

I  certify  under  penalty  of  law  that  I 
perBonally  have  examined  and  am  fiimiliar 
with  the  waste  through  analysis  and  testing 
or  tluough  knowledge  of  the  watte  to  support 
this  certification  that  the  waste  complies 
with  the  treatment  standards  specified  in  40 
CFR  part  268  subpart  D.  I  believe  that  the 
information  I  submitted  is  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
sign^Scant  penalties  for  submitting  a  folse 
COTtification.  including  tlie  possibility  of  a 
fine  and  imprisonment 

(ii)  If  the  waste  changes,  the  generator 
must  send  a  new  notice  and  certification 
to  the  receiving  facility,  and  place  a 
copy  in  their  files.  Generatora  of 
hazardous  debris  excluded  from  the 


definition  of  hazardous  waste  under 
§  261.3(f)  of  this  chapter  are  not  subject 
to  these  requirements. 

(4)  For  reporting,  tracking  and 
recordkeeping  when  exceptions  allow 
certain  wastes  that  do  not  meet  the 
treatment  standards  to  be  land  disposed: 
There  are  certain  exemptions  from  the 
requirement  that  hazardous  wastes  meet 
treatment  standards  before  they  can  be 
land  disposed.  These  include,  but  are 
not  limited  to  case-by-case  extensions 
under  §  268.5,  disposal  in  a  no- 
migration  unit  under  §  268.6,  or  a 
national  capacity  variance  or  case-by- 
case  capacity  variance  imder  subpart  C 
of  this  part  If  a  generator's  waste  is  so 
exempt,  then  with  the  initial  ^pment 
of  waste,  the  generator  must  send  a  one- 
time written  notice  to  each  land 
disposal  facility  receiving  the  waste. 
The  notice  must  include  the  information 
indicated  in  column  "268.7(a)(4)"  of  the 
Generator  Paperwork  Requirements 
Table  below.  If  the  waste  changes,  the 
generator  must  send  a  new  notice  to  the 
receiving  facility,  and  place  a  copy  in 
their  files. 


Generator  Paperwork  Requirements  Table 


Required  inlonnation 


1.  EPA  Hazardous  Waste  and  Manifest  numtiers 

2.  Statement  this  waste  is  not  pro^it)ited  from  land  disposal 

3.  The  waste  is  subiect  to  the  LORs.  The  constituents  of  concern  tor  F001-F005.  and 
F039,  and  undedying  hazaidous  constituents  (for  wastes  ttiat  are  not  managed  in  a 
Oem  Water  Act  (CWA)  or  CWA-equivalent  facility),  unless  the  waste  wiH  be  treated 
snd  monitored  for  all  constituents.  If  all  constituents  wiH  be  treated  and  monitored, 
Ihere  is  no  need  to  put  them  ait  on  ttie  LDR  notice 

4.  The  notice  must  include  ttie  applicable  wastewater/  norrwastewater  category  (see 
§§268.2(d)  and  (f))  and  subdivisions  made  within  a  waste  code  based  on  waste- 
specific  criteria  (such  as  CXX)3  reactive  cyanide) 

5.  Waste  analysis  date  (when  available)  

6.  Date  tt>e  waste  is  subiect  to  ttie  prohibition „.. . ... 

7.  For  hazardous  debris,  when  treating  with  the  aNemaiive  treatment  technologies 
provided  by  §268.45:  the  contaminants  subject  to  treatment,  as  described  in 
§268.45<b):  and  an  indication  thai  these  contaminants  are  being  treated  to  comply 
with  §268.45 

8.  A  certification  is  needed  (see  applicabto  section  for  exact  wording)  — 


§268.7 
(a)(2) 


• 
• 


§26a7 
(a)(3) 


• 
• 


§268.7 
(a)(4) 


• 


• 
• 


§268.7 
(a)(9) 


(5)  If  a  generator  is  managing  and 
treating  prohibited  waste  in  tanks, 
containers,  or  containment  buildings 
regulated  under  40  CFR  262.34  to  meet 
applicable  LDR  treatment  standards 
found  at  §  268.40,  the  generator  must 
develop  and  follow  a  written  waste 
analysis  plan  which  describes  the 
procedures  they  will  carry  out  to 
comply  with  the  treatment  standards. 
(Generators  treating  hazardous  debris 
under  the  alternative  treatment 
standards  of  Table  1,  §  268.45,  however, 
are  not  subject  to  these  waste  analjrsis 
requirements.)  The  plan  must  be  kispt  on 
site  in  the  generator's  records,  and  the 
follovring  requirements  must  be  met: 


(i)  The  waste  analysis  plan  must  be 
based  on  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  prohibited  waste(s)  being 
treated,  and  contain  all  information 
necessary  to  treat  the  waste(s)  in 
accordance  with  the  requirements  of 
this  part,  including  the  selected  testing 
frequency. 

(ii)  Such  plan  must  be  kept  in  the 
facility's  on-site  files  and  made 
avail^le  to  inspectors. 

(iii)  Wastes  shipped  off-site  pursuant 
to  this  paragraph  must  comply  with  the 
notification  requirements  of 
§268.7(aH3). 


(6)  If  a  generator  determines  that  the 
waste  is  restricted  based  solely  on  his 
knowledge  of  the  waste,  all  supporting 
data  used  to  make  this  determination 
must  be  retained  on-site  in  the 
generator's  files.  If  a  generator 
determines  that  the  waste  is  restricted 
based  on  testing  this  waste  or  an  extract 
developed  using  the  test  method  1311  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846,  as  refarenced 
in  §  260.11  of  this  chapter,  and  all  waste 
analysis  data  must  be  retained  on-site  in 
the  generator's  files. 

(7)  If  a  generator  determines  that  he  is 
miiniiging  a  restricted  waste  that  is 


excluded  from  the  definition  of 
hazardous  or  solid  waste  or  exempt 
from  Subtitle  C  regulation,  under  40 
CFR  261.2  through  261.6  subsequent  to 
the  point  of  generation  (including 
deactivated  characteristic  hazardous 
wastes  managed  in  wastewater 
treatment  systems  subject  to  the  Clean 
Water  Act  (CWA)  as  specified  at  40  CFR 
261.4(aM2).  or  are  CWA-equivalmt).  he 
must  place  a  one-time  notice  stating 
such  generation,  subsequent  exclusion 
from  the  definition  of  hazardous  or  solid 
waste  or  exemption  from  RCRA  Subtitle 
C  regulation,  and  the  disposition  of  the 
waste,  in  the  facility's  file. 

(8)  Generaton  must  retain  on-site  a 
copy  of  all  notices,  certifications,  waste 
analysis  data,  and  other  docimientation 

f>roduced  pursuant  to  this  section  for  at 
east  three  yean  from  the  date  that  the 
waste  that  is  the  subject  of  such 
documentation  was  last  sent  to  on-site 
or  ofi'-site  treatment,  storage,  or 
disposal.  The  three  year  record  retention 
period  is  automatically  extended  during 
the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator.  The  requirements  of  this 
paragraph  apply  to  solid  wastes  even 
when  the  hazardous  characteristic  is 
removed  prior  to  disposal,  or  when  the 
waste  is  excluded  from  the  definition  of 
hazardous  or  solid  waste  under  40  CFR 
261.2  through  261.6.  or  exempted  from 
Subtitle  C  regulation,  subsequent  to  the 
point  of  generation. 

(9)  If  a  generator  is  maniiging  a  lab 
pack  containing  hazardous  wastes  and 
wishes  to  use  the  alternative  treatment 
standard  for  lab  packs  found  at 

S  268.42(c): 

(i)  Witli  the  initial  shipment  of  Mraste 
to  a  treatment  facility,  the  generator 
must  submit  a  notice  that  provides  the 
information  in  column  "§  268.7(a)(9)"  in 


the  Generator  Paperwork  Requirements 
Table  of  paragraph  (a)(4)  of  this  section, 
and  the  following  certification.  The 
certification,  which  must  be  signed  by 
an  authorized  representative  and  must 
be  placed  in  the  generator's  files,  must 
say  the  following: 

I  certify  under  penalfy  of  law  that  I 
personally  have  examined  and  am  fcwiiliw 
with  the  waste  and  that  tha  lab  pack  «^«w«*«<"» 
only  wastes  that  have  not  been  excluded 
under  appendix  IV  to  40  CFR  part  288  and 
that  this  lab  pack  wrill  be  sent  to  a 
combustion  fiKility  in  compliancw  witbthe 
alternative  treatment  standards  for  lab  packs 
at  40  CFR  268.42(0).  I  am  aware  that  thete  are 
significant  penalties  for  submitting  a  Cilae 
cntification,  including  the  possibUify  of  fine 
or  imprisonment 

(ii)  No  further  notification  is 
necessary  until  such  time  that  the 
wastes  in  the  lab  pack  change,  or  the 
receiving  fiacility  changes,  in  which  case 
a  new  notice  and  certification  must  be 
sent  and  a  copy  placed  in  the 
generator's  file. 

(iii)  If  the  lab  pack  contains 
characteristic  hazardous  wastes  (DOOl- 
D043),  tmderlying  hazardous 
constituents  (as  defined  in  §  268.2(i)) 
need  not  be  determined. 

(iv)  The  generator  must  also  comply 
with  the  requirements  in  paragraphs 
(a)(6)  and  (8)(7)  of  this  section. 

(10)  Small  quantity  generators  with 
tolling  agreements  purstiant  to  40  CFR 
262.20(e)  must  comply  with  the 
applicable  notification  and  certification 
requirements  of  paragraph  (a)  of  this 
section  for  the  initial  shipment  of  the 
waste  subject  to  the  agreement  Such 
generaton  must  retain  on-site  a  copy  of 
the  notification  and  certification, 
together  with  the  tollkig  agreement,  for 
at  least  three  yean  after  termination  or 
expiration  of  the  agreement  The  three- 
year  record  retention  period  is 


automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  r^ulated  activity  cv 
as  requested  by  the  Administratm'. 

(b)  Treatment  facilities  must  test  their 
wastes  according  to  the  frequency 
specified  in  their  waste  analysis  plans 
as  required  by  40  CFR  264.13  (for 
permitted  TSDs)  or  40  CFR  285.13  (for 
interim  status  facilities).  Such  testing 
must  be  performed  as  provided  in 
paragraphs  (bMD.  (bM2)  and  (bX3)  of  this 
section. 

(1)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  (TCLP),  the  owner 
or  operator  of  the  treatment  facility  must 
test  an  extract  of  the  treatment  residues, 
using  test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure, 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846  as  incorporated  by  reference  in 
§  260.11  of  this  dupter),  to  assure  that 
the  treatment  residues  extract  meet  the 
applicable  treatment  standards. 

(2)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste,  the  owner  or  operator  of 
the  treatment  facility  must  test  the 
treatment  residues  (not  an  extract  of 
such  residues)  to  assure  that  they  meet 
the  applicable  treatment  standards. 

(3)  A  one-time  notice  must  be  sent 
with  the  initial  shipment  of  waste  to  the 
land  disposal  facility.  A  copy  of  the 
notice  must  be  placed  in  the  treatment 
facility's  file. 

(i)  No  furthn  notification  is  necessary 
until  such  time  that  the  vraste  or 
receiving  facility  change,  in  which  case 
a  new  notice  must  be  sent  and  a  copy 
placed  in  the  treatment  focility's  file. 

(ii)  The  one-time  notice  must  include 
these  requirements: 


TREATMENT  FAaUTY  PAPERWORK  REQUIREMENTS  TABLE 


Required  information 


1.  EPA  Hazaidous  Waste  and  Manifest  numbers 

2.  The  waste  is  subject  to  the  LORs.  The  coitsWueiite  o(  concern  tor  F001-F005,  and  P030.  and 
ante  (for  wastes  that  are  not  managed  in  a  Cleen  Water  Act  (CWA)  or  CWA-equivatont  ladMy), 
and  (Twnitored  tor  an  constituents.  If  al  constituents  wiH  be  treated  and  monitored,  there  is  no 

IH^IH^O.    .....................................................................................................  1 1 ...................  i  n... . .............. 

3.  The  noltoe  must  include  the  applicabto  wastewater/  nonwaatoweter  category  (see  §§26&2(d) 
wNtiin  a  waste  code  based  on  wasto-specilic  criteria  (such  as  0003  readive  cyanide)  ............. 

4.  Waste  malyais  date  (when  avsMbte) 

5.  A  certiication  steteii>enl  is  needod  (see  applicabto  section  tor  exact  woidtog) 


undertying  hazaidous  consMu- 
the  waste  w«  be  Ireetod 
to  pullhem  al  on  the  LOR 


(f» 


f268.7(b) 


• 

• 


(4)  The  treatment  fiacility  must  submit 
a  one-time  certification  signed  by  an 
authorized  representative  with  the 
initial  shipment  of  waste  or  treatment 
residue  of  a  restricted  waste  to  the  land 


disposal  facility.  The  certification  must 
state: 

I  oaitify  under  penalty  of  law  that  I  have 
pecsonaUy  «»«miiiw«l  and  am  familiar  with 
the  treatment  taduudogy  and  opention  of  the 
treatment  prooass  used  to  siq>port  this 


CHitifination.  Baaed  on  my  inquiry  of  those 
individuals  immediatofy  responsible  far 
obtaining  this  infatmation.^  I  bdteve  that  the 
treatment  process  has  bsHi  opantad  and 
maintained  properly  so  as  to  compfy  with  tha 
treatment  standards  spacifiad  in  40  CFR 
268.40  without  hnpannissibta  dilution  of  the 
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pcohibited  waste.  I  am  awara  then  an 
•ignificant  penalties  for  submittiiig  a  fidse 
certification,  including  the  poaaibility  of  fine 
and  imprisonment 

(i)  A  copy  of  the  certification  must  be 
placed  in  the  treatment  bcility's  on-site 
files.  If  the  waste  or  treatment  residue 
changes,  or  the  receiving  facility 
changes,  a  new  certification  must  be 
sent  to  the  receiving  fscility,  and  a  copy 
placed  in  the  file. 

(ii)  Debris  excluded  from  the 
definition  of  hazardous  waste  under 
§  261.3(e)  of  this  chapter  (i.e..  debris 
treated  by  an  extraction  or  destruction 
technology  provided  by  Table  1, 
§  268.45.  and  debris  that  the  Director 
has  determined  does  not  contain 
hazardous  waste),  however,  is  subject  to 
the  notification  and  certification 
requirements  of  paragraph  (d)  of  this 
section  rather  than  the  certification 
reouirements  of  this  paragraph. 

(iii)  For  wastes  witn  organic 
constituents  having  treatment  standards 
expressed  as  concentration  levels,  if 
compliance  with  the  treatment 
standards  is  based  in  whole  or  in  part 
on  the  analytical  detection  limit 
alternative  specified  in  §  268.40(d),  the 
certification,  signed  by  an  authorized 
representative,  must  state  the  following: 

I  certify  under  penalty  of  law  that  I  have 
panonally  iraminti  and  am  tuniliar  with 
the  traatment  technology  and  operation  of  the 
traatmant  process  used  to  support  this 
CBrtifination.  Based  on  my  inquiry  of  those 
individuals  immediatefy  responsible  for 
««*i«»«"i««g  this  information.  I  believe  that  the 
nonwastewater  organic  constituents  have 
been  tieatad  by  combustion  units  as  specified 
in  268.42.  TaUe  1. 1  have  been  unable  to 
detact  the  nonwastewrater  organic 
constituents,  despite  having  used  best  good- 
faith  efforts  to  analyze  for  such  constituents. 
I  am  aware  there  are  significant  penalties  for 
submitting  a  folae  certification,  including  the 
poaaibility  of  fine  and  im|»iaanmant 
•         •         •         •         • 

(c)*  •  • 

(1)  Have  copies  of  the  notice  and 
certifications  specified  in  paragraph  (a) 
at  (b)  of  this  section. 

(2)  Test  the  waste,  or  an  extract  of  the 
waste  at  treatment  residue  developed 
using  test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure), 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chamical  Methods."  EPA  Publication 
SW-846  as  incorporated  by  reference  in 
§  2M.11  of  this  chapter),  to  Msura  that 
Ae  wastes  or  treatment  residues  are  in 
compUaaoe  widi  the  applicable 
treatment  standards  set  forth  in  subpart 
D  of  this  part.  Such  testing  must  be 
parfonBed  according  to  the  frequency 
■pwrifted  in  the  facility's  waste  analyris 


plan  as  required  by  §  264.13  or  §  265.13 
of  this  chapter. 

12.  Section  268.9  is  amended  by 
revising  paragraph  (a)  and  (d)(l)(ii)  to 
read  as  follows: 


9   Special  rutoaiagardbig 


(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Niunber  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  undOT  subpart  D  of  this  part. 
For  pxuposes  of  part  268,  the  waste  will 
carry  the  waste  code  for  any  applicable 
listed  waste  (Part  261,  Subpart  D).  In 
addition,  where  the  waste  exhibits  a 
characteristic,  the  waste  will  carry  one 
or  more  of  the  characteristic  waste  codes 
(Part  261,  Subpart  C),  except  when  the 
treatment  standard  for  the  listed  waste 
operates  in  lieu  of  the  treatment 
standard  for  the  characteristic  waste,  as 
specified  in  paragraph  (b)  of  this 
section.  If  the  generator  determines  that 
their  waste  displays  a  hazardous 
characteristic  (and  is  not  DOOl 
nonwastewaters  treeted  by  CMBST, 
RORGS,  OR  POLYM  of  §  268.42.  Table 
1),  the  generator  must  determine  the 
underiying  hazardous  constituents  (as 
defined  at  §  268.2(i))  in  the 
characteristic  waste. 
•        •        •        •        • 

(d)*  •  • 

(D*  •  • 

(ii)  A  description  of  the  waste  as 
initially  generated,  including  the 
applicable  EPA  hazardous  waste 
code(s).  treatability  group(s),  and 
underlying  hazardous  constituents  (as 
defined  in  §  268.2(1)),  unless  the  waste 
will  be  treated  and  monitored  for  all 
imderiying  hazardous  constituents.  If  all 
underlying  hazardous  constituents  will 
be  treated  and  monitored,  there  is  no 
requirement  to  list  any  of  the  underiying 
hazardous  constituents  on  the  notice. 


Subpart  C-  -ProhfcWom  on  Land 


contaminated  with  F032.  F034.  F035; 
and  radioactive  wastes  mixed  with  EPA 
Hazardous  waste  niunben  F032.  F034, 
and  F035. 

(c)  Between  May  12, 1997  and  May 
12. 1999,  soU  and  debris  contaminated 
with  F032,  F034,  F035:  and  radioactive 
waste  mixed  with  F032,  F034,  and  F03S 
may  be  disposed  in  a  landfill  or  surfiace 
impoundment  only  if  such  tmit  is  in 
compliance  with  the  requirements 
spedfied  in  §  268.5(hM2)  of  this  part 

(d)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6.  wiUi  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  treatment  standards 
established  pursuant  to  a  petition 
granted  under  §  268.44;  or 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  purauant  to  §  268.5.  with 
respect  to  those  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40.  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  Universal  Treatment 
Standard  levels  of  $  268.48  of  this  part, 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  part 
268  are  applicable,  except  as  otheorwise 
specified. 


13.  Section  268.30  is  revised  to  read 
I  follows: 


(a)  Effsctive  August  11, 1997.  the 
following  wrastes  are  im>hibited  froat 
land  disposal:  the  wastes  specified  in  40 
CFR  part  281  as  EPA  Hazardous  Waste 
nuadMts  Fe32.  F034.  and  F035. 

(b)  Effective  May  12. 1999.  the 
following  wastes  are  prohibited  from 
land  disposal:  soil  smI  debris 


14.  Sections  268.32,  268.33.  268.34, 
268.35,  and  268.36  are  removed  and 
reserved. 

giihpft  D— Tiilwim  9liiwi8 

15.  In  §  268.40  the  Table  of  Treatment 
Standards  is  amended  by  adding,  in 
alpba-ntunerical  order,  entries  for  P032. 
P034,  and  F035,  and  revising  entries  for 
DSei.  PB24  to  read  as  follows: 
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Treatment  Standards  f=OR  Hazardous  Wastes 

[Note:  NA  means  not  applcibl^ 


Regulated  hazardous  conslUuent 


W) 


Waste         Waste  description  Midtoaat- 
oode  iwenl/fegulatoiy  subcategory^ 


Common  nomo 


CAS^No. 


Conoenbalon  in  mg/l'; 


moAn't 
noted  as  "tngH 
TQLP-:orle3»- 
nology  oods 


D001> 


F024 


F032 


High  TCX;  ignitabto  Chv- 
acteristic  t>q<wtt#  Sub- 
category based  on  40  CFR 
261.21(a)(1)— Greater  than 
or  equal  to  10%  totel  organic 
cait>on.  (Note:  This  sub- 
csioQoo^  consists  of 
nonwastewaters  only.). 


Process  wastes,  inchsfing  but 
not  limiled  to,  dtatillation  resi- 
dues, heavy  ends,  tars,  and 
reactor  dean-out  wastes, 
from  the  production  of  cer- 
tain chlorinated  aliphaiic  hy- 
drocartx)ns  by  free  radtoal 
catalyzed  processes.  These 
chlorinated  alphatic  hydro- 
cartx>ns  are  those  having 
cartxxi  chain  lengths  ranging 
from  one  to  and  iiKduding 
five,  with  varying  amounte 
and  positions  of  chlorine 
substitulion.  (This  HsUng 
does  not  include 

vMStewaters.  wastewater 
treatment  sludges,  spent 
catalysts,  and  wastes  listed 
in  §261.31  or  §261.32.). 


Wastewaters  (except  those  that 
have  not  come  into  contact 
with  process  contamirwrrts), 
p^^^^^^yy  resiQuais,  opseenra- 
tive  drippage,  and  spent  for- 
rtwjlaliorw  from  wood  pre- 
serving processes  generated 
at  plants  tftat  cunenUy  use  or 
have  previously  used 
cNorophendic  formuteions 
(except  potenHaly  croaaow 


NA 


NA  NA 


RORGS;  CMBST; 
OR  POLYM 


All  nZ4  wastes  NA 

2-ChlorD-1,34xitadtene 126-80-8 

S-Cfiloropropylerte 107-06-1 

\1-Oichloroelhane 75-34-3 

1.2-Dichloroelhane 107-06-2 

1.2-Dict)loroprDpane 78-87-6 

cia-1.3-Oichloropropylene 10061-01-6 

trans-1.3-Oichlorapropylene 10061-O2-6 

bia<2-EthylhexyO  phthalate 117-81-7 

Hexachloroethane 67-72-1 

Chromium  (TotaQ 7440-47-3 

Nickel 7440-02-0 


CMBST" CMBST" 

0.057 0.28 

0.036 30 

0.050 6.0 

0.21 ..  6J) 

ass 18 

0.096 18 

0.036 18 

0.28 28 

0.055 30 

2.77 0J6  mg/l  TCLP 

3.96 5.0  mg/l  TCLP 


Aoanaphtliene  ............................. 

Anthracene  ...~ «„..„......... 

Benz(a)anthracene 

Benzo(b)fluorarrthene  (dMicutt  to 

dntinguish  from  t)enzo<k)  fkio- 

ranthene). 
Benzo(k)fluoranthene  (difticun  to 

dMnguish  from  t>enzo(b)  tkxh 


83-32-0    O.OSQ 

-.    3.4 

120-12-7    0.050 

...    3.4 

56-65-3    0.059  ...., 

„.    3.4 

206-09-2    0.11  

...    6J 

207-oe-e  an 


code 


Denzo(a)pyrer)e .................. 

DlMnz(a.h)arrilwaoene 

2-4-DlnMilhyl  phenol  ............. 

HexacfifcirodK)eiizo-p-dtaMns 


had  the  F032 

§261.35  of  this  chapter  or 

croes-oonlamt- 

that  are  other-  lndeno(1,2.3«.d)pyrsna 
wise  cuiienlly  regulated  as 
hazantous  wastes  0-a.,  F034 
or  F035),  and  where  the 
generator  does  not  resume 
or  initiate  use  of 
cmoropnenoac  nrmuiaDons/. 
ires  ssiing  ooes  noi  wouoe 
K001 

Die  ueaDneiv  oi 


Per<actilorodt)erttDi>-dtodne 
PentechtotDdfcenzofurans  — 
PenfacNofopherwl 


bottom      sedtaieni    Tetiachtorodtoenzo-p-dtadns 


wood  pra- 
arvVor      penta 


2.3,4.6-TetrachloropherMl 
2.4,6-TrichlorQphanol 

AWBmIC   ••■••«■>■••■»•••  »■■■■■»■■■■■» 

Chrofniunfi  (Total)  .— ....».m 


50-32-8 

218-01-0 

53-70-3 

106-87-0 

86-73-7 

NA 

NA 

193-30-6 

91-20-3 

NA 

H^ 

87-86-6 

86-01-8 

ioe-e&-2 

129-00-0 

NA 

NA 

S6-90-2 

88-06-2 

7440-38-2 

7440^7-3 


a061  . 

0.050.. 

0.066.. 

a036.. 

0.069. 

aOOOOeS  or  CMBST" 

a000063  or  CMBST" 

00065 

aose 

04)00083  or  CMBST" 
a000036  or  CMBST" 

aose 

ao30 

0.087  .. 

a000063  or  CMBST" 
a000063  or  CDffiST" 
a090 

ao9s 

1.4 

2.77™ 


6J 


3.4 

3.4 

02 

14 

3.4 

aOOl  or  CMBST" 

aOOl  or  CMBST" 

3.4 

5.6 

0.001  or  CMBST" 

0.001  or  CMBST" 

7.4 

5.6 

6.2 

8.2 

aOOl  or  CMBST" 

aOOl  or  CMBST" 

7.4 

7.4 

5.0  mgfl  TCLP 

ojemgfrrcLP 


/    «r— 1      AA 


r%-m      I     m#^-^  J».      ¥#*..     -1 1       ^€\£\f     I     D««1< 


n«*^    Dawvailafri/^ne 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

[Note:  NA  means  not  appiicabie] 


Regulated  hazardous  constituent 


Wastewatefs 


Waste         Waste  descriplion  and  treat- 
code  ment/reguiatory  subcategory* 


Common  name 


CAS^No. 


Concentration  In  mgfl^ 
or  techrwiogy  code' 


Nonwastewaters 

Concentration  in 
mg^^unless 
noted  as  "mg/l 

TCIP";  or  tectv 
nologyoode 


F034 


Wastewaters  (except  ttwae  that 
have  not  come  into  contact 
with  process  contaminants), 
process  residuats,  preserva- 
tive drippage.  and  spent  for- 
mulations from  wood  pre- 
serving processes  generated 
at  plants  that  use  creosote 
formulations.  TNs  listing 
does  not  indude  KOOl  bot- 
tom sedHTtent  sludge  from 
the  treatment  of  wastewater 
fcom  wood  prasenring  proo- 
I  that  use  creosote  and/ 


F035 


Wastewaters  (except  those  that 
have  not  come  Into  contact 
with  process  contaminants), 
process  residuals,  preserva- 
tive drippage.  and  spent  for- 
mulations from  wood  pre- 
serving processes  processes 
generated  at  plants  that  use 
inorganic  preservatives  corv 
taining  arsenic  or  chromium. 
This  listing  does  not  indude 
KOOl  bottom  sediment 
sludge  from  the  treatment  of 
wastewater  from  wood  pre- 
serving processes  ttiat  use 
creosote  andtar 

pentacMorophenoL 


Acenaphthene ~. 

Anthracene 

Benz(a)anthracene 

Benzo(b)fluoranthene  (dHficuM  to 

dotiriguish  from 

t>enzo(k)fluorantf)ene). 
Benzo(k)tluoranthene  (difficult  to 

dotiriguish  from 

benzo(b)fluoranthene). 

Benzo(a)pyrene 

Ctwyserw 

Dt>enz(a,h)anthracene 

Fkjorene 

lndeno(1,2>c,d)pyrene  

Naphthalene 

Ptwnanthrane 

Pyrene  _......„........ — ................ 

Araenc —.- 

Ctwomium  (TotaO 

Arsenic 

Ctvomium  (TotaQ 


83-32-«  0.058 3.4 

120-12-7  0.059 3.4 

56-55-3  0.059 3.4 

205-99-2  0.11  6.8 

207-08-9  0.11  .. 6.8 

SO-<32-8  0.061  3.4 

216-01-9  0.059 3.4 

53-70-3  0.055 8.2 

86-73-7  0.059 ~ 3,4 

193-39-5  0.0055 3.4 

91-20-3  0.059 5.6 

85-01-8  0.059 5.6 

129-00-0  0.067 8.2 

7440-^8-2  1.4 5.0mg/tTCLP 

7440^7-3  2.77 0.88  mg/l  TCLP 

7440-38-2  1.4 5.0  mg/l  TCLP 

7440-47-3  2.77 0.86  mg/l  TCLP 


RXJTNOTES  TO  TREATMOIT  STANOAROS  TA&E  268.40: 

'The  waste  dwsoiptions  provided  in  this  table  do  not  repiaoe  waste  descriptions  in  40  CFR  part  261.  Descriptions  of  Treatment/Regulatory 
Subcategories  we  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 

2CAS  moats  Chemical  Abakact  Service*.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
wNh  its  sails  ancVor  esters,  the  CAS  number  is  given  for  Ihe  parent  compound  only. 

'Corwenbation  standvds  for  wastewaters  are  expressed  in  mQfl  and  are  t>ased  on  analysis  of  composite  samples. 

*AI  treatment  stwidwds  expressed  as  a  Technology  Code  or  combination  of  Technotogy  Codes  are  explained  m  detail  in  §268.42  Table  1— 
Technotogy  Codes  and  Desci^tions  of  Technology-Based  Standards. 

^Except  for  Motrip  (EP  or  TCLP)  «id  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
ware  estabished.  in  part  based  upon  incineration  in  units  operaled  in  accordance  with  the  technical  requirements  oi  40  CFR  part  264,  subpart 
O.  or  p«t  266.  subp«t  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technicd  requirements.  A 
ladMy  may  comply  with  these  treatment  standards  aoconing  to  provistons  in  i268.40(d).  All  concentration  standards  for  nonwastewaters  are 
baaad  on  analysis  of  grab  samples. 

•Where  m  nUematc  treatment  stmdwd  or  set  of  alternate  standards  has  been  indfoated.  a  facility  may  comply  with  this  alternate  standard,  but 


onlyl 


'  tor  the  Traalment/Regulalory  Subcategory  or  physical  fonn  fie.,  wastewater  and/or  nonwastewater)  specified  tor  that  altemate  standard. 

^Bot)  Cywiidas  (TotaQ  «id  Cyanides  (Amenable)  tor  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012.  found  in  Test  Methods 
tor  Eviriuattrn  Sold  Waste.  PhysicalAChemical  Methods".  EPA  Publication  SW-846.  as  incorporated  by  reference  in  40  CFR  26ai1.  with  a  sam- 
ptesizeof  lOgramsandadnMationtirneolonehourand  IS  minutes. 

•These  wastes,  when  rendered  nonhazardous  and  then  aubeequently  managed  in  CWA.  or  CWA-equivalent  systems  are  not  sU)iect  to  treat- 
ment stwidvd*.  (See  §268.1  (c)  (3)  and  (4)). 

•Tbeae  waatas.  when  rendered  nonhazwdous  and  then  subsequently  iniected  in  a  Class  I  SOWA  we«  are  not  subject  to  treatment  standards. 
(See  40  CFR  pwt  148.1(d)). 

'°  Between  August  26.  1996.  and  August  26.  1967,  the  treatment  stwidwd  (or  this  waste  may  be  satislied  by  either  meeting  the  oonstitajent 
concentrations  in  this  table  or  by  treating  the  waste  by  the  spedfied  lechnotogias:  combustion,  as  defined  Iw  the  tachnoigy  code  CMBST  at 

and,  biodegradalion  as  deinded  by  the  technolgy  code  BK30G.  carbon  afiorplion  aa  defined 


268.42  Table  1  of  this  part,  for 
the 


code  CARBN, 
at  §26(42  Table  1  of  this  pwt.  for 


defined  by  the  technology  coda  CHOXD,  or  combustion  as  defined  as  tachnoigy  coda 
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TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES 

(Note:  NA  means  not  appicabM 


Regulalad  hazardous  oonstHuent 


Wastewaters 


Waste 
code 


Waste  deecriptton  and  traal- 
ment/regulalory  subcategory* 


Common  name 


CAS^No. 


Concentration  in  mg/l^ 
or  technology  code* 


Nonwastewaters 

Concentration  in 

mgtaBunlaas 

noted  as  "mg/l 

TCLP";orte5H 

miogy  code 


**  For  these  wastes,  the  definition  of  CMBST  is  limitod  to:  (1)  combusfion  units  operating  under  40  CFR  266.  (2)  combustion  units  pennMad 
under  40  CFR  Part  264,  Subpart  0.  or  (3)  combustion  units  operating  under  40  CFR  266,  Subpart  O.  which  have  obtained  a  determmafion  d 
equivalent  treatment  under  268.42(b). 


§266.42   [Amandaiq 

16.  Section  268.42  is  ammded  by 
adding  the  entry  "POLYM"  into  Table 
1. —  Tecbnology  (Zodes  and  Description 


of  Tedmology-Based  Standards,  in 
alphabetical  order,  to  read  as  follows: 


TABLE  1.— Technology  Codes  and  Description  of  Technology-Based  Standards 


Technology  code 


Description  of  technology-based  standards 


POLYM: 


Fomnation  of  complex  high-molecular  weight  solids  through  pdymeriztfion  of  monomers  in 
high-TOC  D001  non-wastewaters  which  are  chemical  components  in  the  manufacture  of 
plastics. 


17.  Section  268.44  is  amended  by 
revising  both  entries  in  the  "see  also" 
column  of  the  table  in  paragraph  (o)  to 
read  "§  268.40"  and  by  revising  the 
introductory  language  of  paragraph  (o) 
and  the  heading  of  the  table  in 
paragraph  (o)  to  read  as  follows: 

§268.44   Vartanoa  from  a  Uaalinant 


(o)  The  following  facilities  are 
excluded  from  the  treatment  standards 
under  §  268.40  and  are  subject  to  the 
following  constituent  concentrations: 

Table — ^Wastes  Excluded  from  the 
Treatment  Standards  Under  §  268.40. 


Appendicaa  I,  n.  m,  and  X  to  Part  268 
[Removed  and  Reserved] 

18.  Appendices  I,  n,  m.  and  X  to  part 
268  are  removed  and  reserved. 

19.  The  introductory  language  of 
appendix  VI  to  part  268  is  revved  to 
read  as  follows: 

Appendix  VI  to  Part  268— 
Reoommended  Technologies  to  Achieve 
Deactivation  of  Characteristics  in 
Section  268.42 

The  tieatment  standard  for  many 
characteristic  wastes  is  stated  in  the  §  268.40 
Table  of  Treatment  Standards  as 
"Deactivation  and  meet  UTS."  EPA  has 
determined  that  many  tschnologies,  when 
used  alone  or  in  combination,  can  achieve 
the  deactivation  portion  of  the  treatment 
standard.  Characteristic  wastes  that  are  not 
managed  in  a  bcility  regulated  by  the  Clean 
Water  Act  (CWA)  or  in  a  CWA-equivalent 
flMahty,  and  that  also  contain  underlying 


hazardous  constituents  (see  $  268.2(i))  must 
be  treated  not  only  by  a  "deactivating" 
technology  to  remove  the  characteristic,  but 
also  to  achieve  the  universal  tieatment 
standards  (UTS)  for  underiying  hazardous 
constituents.  The  following  appendix 
{nesents  a  partial  list  of  technologies, 
utilizing  the  five  letter  technology  codes 
established  in  40  CFR  268.42  Table  1.  that 
may  be  useful  in  meeting  the  treatment 
standard.  Use  of  these  specific  technologies 
is  not  mandatory  and  does  not  preclude 
direct  reuse,  recovery,  and/or  the  use  of  other 
pretreatment  technologies,  {novidad 
deactivation  is  achieved  and  underlying 
hazardous  constituents  are  treated  to  acdiieve 
the  UTS. 
•         •         •         •         • 

20.  Appendix  VII  to  Part  268  is 
revised  to  read  as  follows: 

.^qpendix  VD  to  Part  268— LDR 
Efiactive  Dates  of  Surface  Disposed 
PnriubitBd  Hazardoos  Wastes 


Table  1.— Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS«— 

Comprehensive  List 


Waste  code 


D001< 
D001  .. 
D002<^ 
D003* 
D004  .. 
D004  .. 
D005  .. 
D006  .. 
D007  .. 

Dooe .. 


Waste  category 

Al  (except  High  TOC  Ignilable  Liquids) 

High  TOC  Ignittfile  Liquids  

All  

Nonwastewater ~. 

Wastewater 

^Ui  ••••■■•■■>■•■■•••••■•■••■••>•■•••••••■•■■■■•••••••••■•••■••••■■••••• 

Al .. 

Lead  materials  before  secondary  smaNing  _.. 


Etiective  data 


Aug.  9,  1993. 
Aug.  8,  1990. 
Aug.  9,  1993. 
July  8. 1996. 
May  8. 1992. 
Aug.  8.  1992. 
Aug.  8,  1990. 
Aug.  8,  1990. 
Aug.  8,  1990. 
May  8. 1992. 


2IU12ft 
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Table  l.— EFFEcnvE  Dates  of  Surface  Disposed  Wastes  (^Jc^i^o»L  and  Dsris)  Regulated  in  the  LDRS«— 

Comprehensive  List— Continued 


Waste  code 


Dooe 

D009 

0010 

\-^  D011  - 

0012  (that  exMbit  the 
ontheTCLP)-. 

0013  (tttat  exhibit  the 
ontheTCLP)". 

0014  (that  exhM  the 
ontheTCLP)-. 

D01 5  (that  exhibit  the 
ontheTCLP)". 

0016  (that  exhibit  the 
ontheTCLP)". 

0017  (that  exhibit  the 
ontheTCLP)". 

0018 

0018 

0019 

0019 

K^viCV    ••••••••«••**••*••••■••••• 

i^^JIk%#    *■*••*•*  ■■■■  •  *•*  ■«  ***«•«  *  I 

ooei 

0021 
0022 
0022 
0023 
0023 
0024 
0024 
0025 
0025 
0026 
0026 
0027 
D027 
0028 
0028 
0029 
0029 
0030 
0030 
0031 
0031 
0032 


loxicily  characteristic  based 
toxicity  characteristic  based 
toxicity  characteristic  based 
loxicily  characterisiic  ttased 
toxicity  characteristic  based 
toxicity  characteristic  based 


Waste  category 


AH  others 

Nonwastewater 

All  OttMTS  

AN 

All 

Al 


All 
All 
AN 
AN 
AN 


Mixed  with  radioactive  wastes  . 

All  others 

Mixed  with  radoactive  wastes  . 

AH  ottiers 

Mixed  with  radioactive  wastes  . 

AH  others 

Mixed  with  radnmctive  wastes  . 

AH  others 

Mixed  with  radioactive  wastes  . 

AH  others 

Mixed  with  radtoadive  wastes  . 

AH  Others 

Mixed  with  radkMCtive  wastes  . 

AH  others 

Mixed  with  radk>active  wastes  . 

AH  others 

Mixed  with  radnactive  wastes  . 

AH  others 

Mixed  with  radtoactive  wastes  . 

AH  Others 

Mixed  with  radioactive  wastes  . 

AH  others 

Mixed  with  radioactive  wastes  . 

AH  others 

Mixed  with  radnactive  wastes  . 

AH  others 

Mixed  with  radioactive  wastes  . 

AH  others 

Mixed  with  radkMCtive  wastes  . 

AH  others 

Mixed  with  radioactive  wastes 

AH  others 

Mixed  with  radk>active  wastes 

AH  others 

Mixed  with  radkMCtive  wastes 

AH  others 

Mixed  with  radkuctive  wastes 

AH  others 

Mixed  with  radk)active  wastes 

AH  others 

Mixed  with  radkMCtive  wastes 

AN  others 

Mixed  with  radkMCtive  1 

AH  others 

Mixed  with  radkMCtive  1 

AH  others 

Mixed  with  radkMCtive  < 

AH  others 

Mixed  with  radkMCtive  wastes 

AH  ottiers 

Mixed  with  radkMCivei 
AH  ottwra  ............... 


Effective  date 


Aug.  8, 1990. 
May  8. 1992. 
Aug.  8. 1990. 
Aug.  8, 1990. 
Aug.  8. 1990. 
De&  14. 1994. 

Dec.  14. 1994. 

Dec.  14. 1994. 

Dec.  14, 1994. 

Dae.  14. 1994. 

Dec.  14. 1994. 

SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SapL  19. 1996. 
Dec.  19. 1994. 
SepL  19. 1996. 
Dec.  19. 1994. 
SepL  19. 1996. 
Dec.  19, 1994. 
SepL  19.  1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19, 1996. 
Dec.  19. 1994. 
SepL  19. 1996. 
Oa&  19. 1994. 
SepL  19. 1996. 
Dea  19, 1994. 
SepL  19, 1996. 
Dec.  19. 1994. 
SepL  19.  1996. 
Dec.  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19.  1996. 
Dea  19.  1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19.  1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19, 1904. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19, 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1904. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1994. 
SepL  19. 1996. 
Dea  19. 1904. 
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TABLE  1.— EFFECTIVE  DATES  OF  SURFACE  DISPOSED  WASTES  (NON-SOIL  AND  DEBRIS)  REGULATED  IN  THE  LDRS-— 

Comprehensive  List— Continued 


Waste  code 


F001 


F001  

F002  (1 ,1 .2-trfchtoroethane) 
F002 


F0Q3 


F003  

F004  


■ ••*•• •*••••••»■••••< 


F004  

F005  (benzene.  2-elhoxy  ethand.  2-nitropropan^ 
F005 


F005  

F006  

F006  

F006  (cyanktes) 

F007  

F008  

F009  

F010  

F011  (cyanktes) 

F011  

F012  (cyanktes) 

F012  

F019  

F020  

F021  

FQ2S 

F026  

F027  

F028  

F032  

F032  

F033  

F033  

F034  

F034  

F037  

F037  

F038  

F038  

F038  

F039 

F039  „ 

K001  (organks)i> 

K001  

K002  

K0Q3  

icnnd 

V^lV^^^v  •■•**•••* ••*•*••«• * 

K^U^  •>•■■••*«•>■■•«••>■ 

K006 

K005  

K006  

K007  

K007  „.. 

KOOe  

K006 

K010 

K011  

K011  


Waste  category 


SmaH  quantity  generators.  CERCLA  response/RCRA  corrective  actten, 

initial  generator's  solvent-water  mixtures,  soivent-cofltaining  sludges 

andsoUds. 

AH  others 

Wastewater  and  Nonwastewater .. 

SmaH  quantity  generators,  CERCLA  responsa/RCRA  oorrsdive  adten, 

initial  generator's  solvent-water  mbdures.  sotvenl-conlaining  sludges 

andsolkto. 

AH  others _....„............^....»..................... — 

SmaH  quantity  generators,  CERCLA  iMpoma/RCRA  ooneciive  actten. 

initial  generator's  solvent-water  mixtures,  solvent-containing  skjdges 

andsoikJs. 

AH  others ~ - 

Small  quantity  generators.  CERCLA  response/RCRA  corrective  actton. 

initial  generator's  sotvent-watar  mixtures,  sotvent-oontaining  sludges 

andsoMs. 

nR  OuvOio  •••••••••••••••»••••••••••••••••••••••••••••••••••••••••••••••••••••••»■•••••••••••••••••••••■•■•••"•• 

WASIOWAIOT  Sno  NonwSSlBWSlBf  .•.•..»«•.•.•..••.•..•..■.■•»...>....•-•••»••>•>»—»•—■■ 

SmaH  quantity  generators.  CERCLA  response/RCRA  conactive  action, 
initial  generator's  solvent-waler  mixtures,  solvent-oontaining  sludges 
andsoMs. 

Wastewater 

NonwsstowBiBr  ••••••..•.••.•.■•»••■••••••••••••«»•■•••-•>■•»••••••••••••••«•■»••»«••••••>»»••••••»• 

AH 
AH 

AH 

All - 

Nomvastewater 

AH  others 

Nonwastewater 

AN  others 

AH 


AH 

AH 

AN 

AN 

AH 

Mixed  with  radkMCtive  < 

AH  others 

Mixed  with  radioactive  wastes  ..»............._..._......«»~~_...~~~~~. 

AH  others »... — ....»......._.»_.......»—_.. 

Mixed  with  radkMCtive  wastes 

AH  others - 

Not  generated  from  surface  impoundment  ctoanouts  or  doaures 
Generated  from  swface  impoundment  ctoanouts  or  doaures  — 

Mixed  with  radkMCtive  wastes ~ ~. 

Not  generated  from  surface  impoundment  deanouts  or  ctosures 
Generated  from  surface  impoundment  deanouto  or  doeures  . — 

Mixed  with  radtoadive  wastes  ........... — ~~.. 

Wastewater 

Nonwastewater 

AN 

AN  others 

AH 

AH „., . _...... ., ,. 


Effective  date 


Nov.  8. 1968. 


Wastewater 


N0V.8.U 
Aug.  8, 1990. 
Nov.8,  n 


Nov.  8. 1966. 
Nov.  8. 1988. 


Nov.  8. 1966. 
N0V.8.U 


Nov.  8, 1986. 
Aug.  8, 199a 
Nov.  8. 1988. 


Nov.  8,  1966. 
Aug.  8, 1990. 
Aug.  8.1988. 
July  8.  1989. 
July  8. 1989. 
July  8.  1989. 
July  8.  1969. 
Junes.  1989. 
Dea  8. 1969. 
July  8. 1969. 
Dea  8, 1989. 
July  8,  1989. 
Aug.  8,  1990. 
Nov.  8,  1988. 
Nov.  8.  1988. 
Aug.  8. 1990. 
Nov.  8. 1988. 
Nov.  8.  1988. 
Nov.  8. 1968. 
May  12. 1990 
May  12. 1997 
May  12.  1999 
May  12, 1997 
May  12. 1999 
May  12. 1997 
June  30. 1993. 
June  30.  1994. 
June  30. 1904. 
June  30. 1983. 
June  30. 1994. 
June  30. 1904. 
Aug.  8.  1990. 
May  8. 1992. 
Aug.  8,  1988. 
Aug.  8, 1988. 
Aug.  8,  1990. 
Aug.  8.  199a 

Aug.  8,  igga 

Aug.  8,  1968. 
Aug.  8. 199a 
June  8. 1969. 
Aug.  8. 1990. 
Aug.  8, 199a 
June  8. 1989. 
Aug.  8. 199a 
Aug.  8,  1988. 
June  8, 1969. 
June  8, 1908. 
Aug.  8.  1990. 
June  8, 198a 


UMI 
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Table  i.— Effective  Dates  of  Surface  Disposed  Wastes  (Nor4-SotL  and  Debris)  Regulated  in  the  LDRS*— 

Comprehensive  List— Continued 


Waste  code 


KOee  (Ofgenics)^ 


Waste  category 


Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

All ^ 

All ..; 

All 

AH 

AH  

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

AH  

A« 

Wastewater 

Nonwastewater 
Ai 

AI  

Nonwastewater 

All  others 

Wastewater 

Nonwastewater 

All  .„ 

Wastewater 

Nonwastewater 

AI 

Ail 

AH 

Wastewater 
Nonwastewater 

Wastewater 

Nonwastewater 

AH  

AH 
AH 
AH  

AH   '"ZZZ'H 

AH  

AH  

Nonwastewater 

AH  ottiers 

AH  „.. 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

Wastewater 

NonwBstewnlor 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

AH  

Nonwastewater 
AI  others  ......... 

AH 

AI 

AH  

Wastewater  ...... 


AI 
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Table  1.— Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS*— 

Comprehensive  List— Cootinued 


Effective  date 


Aug.  8. 
Junes, 
Aug.  8, 
JurwS. 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
June  8, 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
June  8, 
Aug.  8. 
June  8, 
Aug.  8, 
June  8, 
Aug.  8, 
Aug.  8. 
May  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
June  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
June  8, 
June  8, 
Junes. 
Aug.  8, 
Aug.  8. 
Junes, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  S. 
Aug.  8, 
Nov.  8, 
Aug.  8, 
Nov.  8, 
Aug.  8, 
Nov.  8, 
Aug.  8. 
Nov.  8. 
Aug.  8. 
Nov.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
June  30, 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Mays. 
Aug.  8. 
Aug.  8. 


Waste  code 


990. 
1989. 
990. 


990. 


990. 
988. 


990. 
988. 
990. 


990. 
988. 
990. 


990. 
1989. 
990. 


990. 
992. 
990. 
990. 
990. 
990. 


988. 

Qftft 
900< 

988. 


989. 
990. 
990. 


Qftft 

988. 
988. 
990. 
988. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
99a 


990. 
1992. 


990. 
990. 
990. 
990. 
990. 
962. 
990. 
98& 


K086 
K0e7 
K088 
K088 
K093 
K094 
K69S 
K005 
K096 
Ka96 
K097 
K09e 
K099 
K100 
K100 
K101 
K101 
K101 
K101 
K102 
K102 
K102 
K102 
K103 
K104 
K105 
K106 
K106 
K107 
K107 
K108 
K108 
K109 
K109 
K110 
K110 
Kill 
Kill 
K112 
K112 
K113 
K114 
K115 
K116 
K117 
K117 
K118 
K118 
K123 
K123 
K124 
K124 
K12S 
K12S 
K126 
K126 
K131 
K131 
K132 
K132 
K136 
K136 
K141 
K141 
K142 
K142 
K143 
K143 
K144 
K144 
K145 


(organics) 

(metals) 

(organics) 

(metals) 

(organics) 

(metals) 

(organics) ~. 

(metals)  ............. 


Waste  category 


AN  

Mixed  wilti  radioactive  wastes 

AH 

Wastewater 

Nonwastewater ^ 

Wastewater 

iMonwBoiowSuor  ■••••••••••••••>•••••■• 

AH 

AI 
AH 
Wastewater 


Nonwastewtfer 

Wastewater 

Wastewater 

Nonwastewater  ......m..............* 

Nonwastewater  ..•.•...»••••••.•»... 

Wastewater 

Wastewater 

Nonwaste>fvater 

Nonwastewater 

AH 

^Vl    ■•••«••••••»•••»••■••>•■*•••■•••••«•■••••••• 

^iMl    ••••■••••■■••■•■•••••■•••*•■>••••••••••••••• 

^rOiSlwWFBl^n    •••••••■••••■•••••••••*•«•••■ 

Nonwastewater _ 

Mixed  witti  radtoactive  wastes 

AH  others 

Mixed  with  radk>active  wastes 

AH  others ~ 

Mixed  with  radioactive  wastes 

AH  others 

Mixed  with  radkiactive  wastes 

AH  ottiers 

Mixed  with  radkMctive  wastes 

AH  others 

Mixed  with  radkMCtive  wastes 

All  others 

AH 

Afl 

AH  ■ 

AH  


Effective 


Mixed  with  radioactive  wastes 

All  others 

Mixed  with  radioactive  wastes 

AH  others  — 

Mixed  with  radtoactive  wastes 

AH  others 

Mixed  with  radkiactive  wastes 

Afl  ottiers <-. 

Mixed  with  radkMCtive  wastes 

AH  ottiers ~ 

fMNxed  with  radkMCtive  wastes 

AI  ottiers 

Mixed  with  radkMCtive  wastes 
AI  others  ............. — _.........«. 

IMixed  wHh  radkMCtive 
AH  others ~». 


Mixed  with  radkMCtive ' 

AH  others — 

Mixed  witti  radkMCtive  wastes 

AH  ottiers ~ 

Mixed  with  radkMCtive ' 
AI  ottiers  .......... — .» 

Mixed  wNh  ladkMcUve  \ 

AI  others 

Mixed  wNh  radkMCtive  \ 

AI  others ........... 

Mbced  wWi  radkMcBve  \ 


Aug.  8,  1988. 
Aug.  8,  1968. 


Apr.  8, 
J«i.8, 
Junes, 
Junes, 
Aug.  8. 
June  8, 
Aug.  8, 
Junes. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Mays. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Mays. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Mays. 
June  30, 
Nov.  9. 
June  30, 
Nov.  9, 
June  30, 
Nov.  9 
June  30, 
Nov.  9. 
June  30, 
Nov.  9. 
June  30, 
Nov.  9. 
Junes. 
Junes. 
Junes. 
Junes. 
June  30, 
Nov.  9. 
June  30, 
Nov.  9. 
June  30, 
Nov.  9, 
June  30, 
Nov.  9. 
June  30, 
Nov.  9. 
June  30, 
Nov.  9 
June  30, 
Nov.  9. 
June  30, 
Nov.  9, 
June  30, 
Nov.  9, 
Sep.  19 
De&l9 
Sep.  19 
Dec.  19 
Sep.  19 
Dea  19 
Sep.  19, 
Dec.  19 
Sep.  19 


998. 

997. 
989. 
969. 

99a 


9oa 


99a 
99a 

988. 

990. 
968. 
968. 

96a 

968. 

992. 


99a 

968. 

992. 
968. 
968. 

9ga 
99a 

992. 
1994. 
992. 
1994. 
992. 
1994. 
992. 
1994. 
992. 
1994. 
992. 
1994. 
992. 
969. 
969. 


1994. 

992. 

1994. 

992. 

1994. 

992. 

1994. 

992. 

1994. 

962. 

1994. 

992. 

1994. 

992. 

1994. 

962. 

1904. 

902. 

199a 

1994. 
190a. 
1904. 
199a 
1994. 
190a 
1994. 
199a 


M^       t     m  «- 


..I I 


.l.4J . 
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Table  i.— Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS»— 

Comprehensive  List— Continued 


lltn  ■*■■ »^ 


K145 
K147 
K147 
K148 
K148 
K148 
K148 
K1S0 
K1S0 
K151 
K151 
K1S6 
K1S6 
K157 
K157 
K158 
K158 
K159 
K1S9 
K160 
K160 
K161 
K161 
P001 

pooe 

POOS 
P004 
POOS 

P006 
P007 
P006 
POQ0 
P010 
P010 
P011 
P011 
P012 
P012 


Waste  category 


Alomers 

Mixed  wHh  fttUhiBLHwi  i 

Alottiera 

Mixed  with  radtoactive  1 

AN  o(t)efs 

Mixed  wilti  radkMCtive ' 

Al  others 

Mixed  witti  radnactive  wastes 

All  ottiers 

Mixed  with  radnactive  wastes 

All  others 

Mixed  with  radkMCtive  wastes 

All  others -. 

Mixed  with  radioactive  wastes 

AN  others 

Mixed  with  radioactive  ^ 

AN  others 

Mixed  with  radioactive  ^ 

AN  others 

Mixed  with  radkMCtive  1 

AN  others 

Mixed  withi 

AN  others 

AN 

AN „ 

AN  !!!™"" 

AN  

AN  

AN  .„ 

AN  "ZZ. 


Wa 
Nonwastewater 


AN  others 

AN 

AN 

AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
Al 
Al 
Al 


Effective  date 


AN 
Al 
Al 
Al 
Al 
Al 
Al 
Al 


Dec.  19, 1994. 
Sep.  19. 1996. 
Dec.  19. 1994. 
Sep.  19. 1996. 
Dec.  19. 1994. 
Sep.  19. 1996. 
Dec.  19. 1994. 
Sep.  19. 1996. 
Dec.  19. 1994. 
Sep.  19. 1996. 
Dec.  19. 1994. 
Apr.  8. 1996. 
July  8. 1966. 
Apr.  8.  1996. 
July  8. 1996. 
Apr.  8. 1998. 
July  8. 1966. 
Apr.  8.  1996. 
Jiffy  S,  199d* 
Apr.  8. 1996. 
July  8. 1996. 
Apr.  8.  1996. 
July  8. 1996. 
Aug.  8.  199a 
Aug.  8.  1990. 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.  8.  1960. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8.  1990. 
Aua  8.  1990. 
May  8. 1992. 
Aug.  8. 1990. 
May  8. 1992. 
Aug.  8.  1990. 
May  8. 1992. 
Aug.  8,  1990. 
June  8.  1969. 
Aug.  8.  1990. 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8. 1990. 
Jurw  8,  1969. 
Aug.  8.  1990. 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Jurw  8.  1969. 
Jurw  8. 1969. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8.  1990. 
Aug.  8. 1990. 
May  8. 1992. 
Aug.  8,  1990. 
Aug.  8, 1990. 
May  8, 1992. 
Jurw  8. 1989. 
Jurw  8. 1966. 
Jurw  8.  1969. 
Aug.  8. 1990. 
June  6. 1960. 
Juiw  8. 1969. 
Aug.  8. 1960. 
Aug.  8. 198a 
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Table  1.— Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS*— 

C0MPREHB4SIVE  List— Continued 


Waste  code 


P047  

P049  

P050  

PUD4  .••.•..••.•. 

P056  .»—».••- 
Pud7  .h... ..•••. 

f^l3o   ••••»••■■■< 

P059  

P060  

P062  .^........ 

P063  

POdo  mmm**..>. 

P065  

P066  

P067  

P066  

■  ^M^9  ■•••■•••■•■' 

P070  

P072  

P073  

P074  

P075  

P076  

P077 
P078 
P061 
P0e2 
P0e4 
P065 
P067 
P066 

poes 
poe2 

P062 

■  A^Vv    •••■■■•■*•• 

P094  

P095 

P097  „,. 

P096  

P099  (silver) 

w\Mfi$  ■•••»•■••• 

PI  01  

PI  02  

PI  03  

P104(sNver) 

P104 

PI  06  ........... 

PI  06 

•  1 IW  ••■••»•••• 

P109 

P1 10  

Pill  

P1 12  

P1 13  

P1 14  

P1 15 

P1 16  

P1 18  

P1 19  

P120 
P121 
P122 
P123 
P127 
P127 
P12t 


Waste  category 


AN 

Al 

AH 

AN 

AN 
Al 

AN 

AN 

AN  ;„ 

AH 

AN 

Wastewater 

Nonwastewater 

AN 

AN  

r^H     ••■•••••••■••••••••I 

AH 

AN  

AH  ""™"I!!!Z 

AN 

Al 

AH   "ZZ'Z 

AH 

AH  ............... 

Al  ZZZZ 

AH 

AN 

AH 

AN 

AN 

Wastewater 

Nonwastewtter 

AH  .... ^..^^ 

AH  '""ZZZZ. 

AH 

AH 

AN 

AH  


Wastewater 
AH  others  .... 

AH 

AH  ......_...^ 

Al  ~!"Z.„ 


Al  others 

AH 

AH ...... 

AH 

AH 

AH 

AH 

AH „ 

Al  ...... 

Al  "I! 

Al 

Al 

Al!Z 

Al 

Al 


MolhafS 


Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
June  8. 
June  8. 
Aug.  8. 
Aug.  8. 
Mays. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
June  6. 
Aug.  8. 
Aug.  8. 
Jurw  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
June  8. 
May  8. 
Aug.  8. 
June  8. 
Aug.  8. 
May  8. 
Aug.  8. 
June  8. 
Aug.  8. 
Aug.  8. 
June  8. 
June  8. 
Aug.  8. 
Jurw  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
June  8. 
Aug.  8. 
June  8, 
Aug.  8. 
Junes. 
Aug.  8. 
Junes. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.S. 
Junes. 
Aug.S. 
Aug.S. 
Apr.S. 
JutyS,1 
Apr.S. 


9ea 
i9oa 
99a 
96a 
199a 
9oa 
9oa 

i98a' 
sea 
96a 
96a 
96a 
i99a 
99a 

992. 

i9oa 

i9ea 
i9ea 
i9oa 
i99a 


i99a 
99a 

969. 

99a 
99a 
199a 
i9ea 
99a 
99a 
99a 

989. 
992. 
99a 


99a 

992. 
99a 


99a 

990. 


969. 
199a 


99a 

9oa 
199a 
99a 


96a 


99a 


99a 


196a 


9ttna4 


.1  p. 
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Table  1.— Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Requlath)  in  the  LDRS*— 

Comprehensive  List— Continued 


Wasiecode 


PI  28 
P185 
PI  85 
P188 
PI  88 
P18B 
P188 
P190 
P190 
P191 
P191 
P19e 
PI  92 
PI  94 
P194 
P196 
P196 
P197 
P197 
P19e 
P198  . 
P199  . 
P199  . 
P201  . 
P201  . 
P202  . 
P202  . 
P203  . 
P203  . 
P204  . 
P204  . 
P206  . 
P205  . 
U001  . 

uooe . 

U003. 
U004  . 

uoos . 
uooe. 

U007  . 
U008  . 
U009  . 

U010  . 

U011  . 

U012  . 

U014  . 

U015 

U016. 

U017 

U018 

0019  . 

U020  . 

U021  . 

U022 

0023 

U024  . 

U02S 

U026 

U027 

U028 

U029 

U030 

U031 

U032 

U033 

U034 

uoae 
uoae 

U037 
U038 

uoae 


Waste  category 


AH  oltiere 

Mixed  wW)  radkMCtive  < 

Al  others 

Mixed  with  radkMCiive  wastes 

AH  oltiers ~ 

Mixed  with  fadtoacttve  wastes 

AH  oUiers 

Mixed  with  radkMctive  wastes 

AH  others 

Mixed  with  radkMctive  wastes 

AH  others 

Mixed  with  radtoactive  1 

AH( 

Mixed  with  radNMctive  ^ 

AH  others 

Mixed  with  radkMctive ' 

AH  others 

Mixed  with  radkMctive  wastes  . 

AH  others 

Mixed  with  radkMctive  wastes 

AH  others 

iWHxed  with  radkMctive  wastes  . 

AH  others 

Mixed  with  radkMctive  wastes 
AH  others ...■■»■... 

AH  Others 

Mixed  with  radkMctive  wastes 

AH  others _ 

Mixed  with  radkMctive  wastes 

AH  others 

Mixed  with  radkMctive  wastes 
AH  others  «...._....««.............. 

AH 

AH 

AH 

AH  

AH 

Al  .._.„, . 

Al  zzzzzzzzzzz. 

Al 
AH 
Al 
Al 
Al 

Al  

Al 
Al 

Al 

Al  " 

Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
AH 
Al 
Al 
Al 
Al 
Al 
AH 
Al 
Al 
Al 


Effective  date 


Waste  code 


July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Apr. 

July 

Aug 

Aug 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

June 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 

Aug. 


8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8, 

8. 
.8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 


996. 

996. 
996. 
W6. 
996. 
996« 
996. 
966 


998. 

v9o< 
996. 
996 

99v< 


996 


996 
998 


998 

99o. 


996. 


996 
998. 


990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 


990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
99a 
990. 


U041 
U042 
U043 
U044 
U045 
U046 
U047 
U048 
U049 
U050 
U051 
U0S2 
U053 
U055 
U066 
U057 
U058 
U0S9 
U060 
U061 
U062 
U063 
U064 
U066 
U067  .... 
U068  ..„ 
uoeo .... 
U070  .... 
U071  .... 
U072  .... 
U073  .... 
U074  .... 
U075  .... 
U076  .... 
U077  ..> 
U078  .... 
U079  .... 
U080  .... 
U081  .... 
U0e2  .... 
U083  .... 
U084  .... 
U085  .... 
U086  ...^ 
U087  .... 
U088  .... 
U069  .... 
U090  .... 
U091  .... 
U092  .... 
U093  .... 
U094  .... 
U095  .... 
U096  ... 
U097  .... 
U096  .... 
uoeo ... 
U101  .... 
U102  .... 
U103  .... 
U106  .... 
U106  .... 
U107  .™ 
U106  .... 
U109  ... 
U110  ... 
U111  ... 
U112  .... 
U113  .... 
U114  .... 
U115  .... 


Waste  category 


Al 

AH 
Al 
Al 
Al 

AH 
AH 
AH 
Al 
Al 
Al 
Al 
Al 
AH 
Al 
Al 
AH 
AH 
AH 
Al 
Al 
AH 
AH 
Al 
AH 
Al 
Al 
Al 
Al 
Al 
AH 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
AH 
Al 
AH 
Al 
Al 
Al 
Al 
AH 
AH 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
AH 
AH 
AH 
AH 
AH 
AH 
AH 
AH 
AH 
AH 
AH 
Al 
AH 


Effedive 


Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  6. 
Aug.  8, 
Jurw8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
June  30, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Junes, 
June  8, 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
June  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
June  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 


990. 
99a 
98a 
990. 
99a 
990. 
99a 
99a 

99a 

900. 

990. 

990. 

990. 

990. 

990. 

990. 

969. 

99a 

990. 

990. 

990. 

990. 

990. 

990. 

990. 

990. 

1992. 

990. 

990. 

990. 

990. 

99a 

99a 

990. 

990. 

990. 

990. 

990. 

990. 

990. 

990. 

990. 

99a 

990. 

969. 

969. 

990. 

990. 

990. 

990. 

99a 

990. 

99a 

990. 

98a 

99a 

990. 

990. 


990. 
990. 

99a 

969. 
99a 
990. 
990. 
990. 
990. 
990. 
990. 
990. 


oitntA. 


VaAmm, 
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Comprehensive  List— Continued 


Waste  code 


U116  .„. 
U117  .... 
U118  .... 
U119  .... 
U120  .... 
U121  .._ 
U122  .... 
U123  .... 
U124  .... 
U125  .... 
U126  -.. 
U127  .... 
U128  .... 
U129  .... 
U130  .... 
U131  .... 
U132  .„. 
U133  .... 
U134  .... 
U135  .„ 
U138  .... 
U136  .... 
U137  „„ 
U138  ™. 
U140  .... 
U141  .... 
U142  .... 
U143  „.. 
U144  .... 
U145  _.. 
U146  .... 
U147  .... 
U148  .._ 
U148  .._ 
U150  .„. 
U151  .._ 
U151  ™. 
U1S2  .... 
U153  .... 
U154  .„, 
U156  „.. 
U156  ... 
U157  .„. 
U158  .... 
U159  ... 
U160  ... 
U161  ... 
U162  ... 
U163  ... 
U164  ... 
U166  ... 
U166  ... 
U167  ... 
U168  ... 

uiee ... 

U170  ... 

U171  ... 

U172  ... 

U173 

U174 

U176 

U177 

U178 

U179 

U180 

U181 

U182 

U183 

U184 

U185 

U186 


Waste  category 


AH 
All 
All 
AN 
All 
Al 
AM 
Al 
Al 
Al 
AN 
Al 
Al 
Al 
Al 
Al 
Al 
Al 


AH  

Wastewater 

Nonwastewater 
All 

Al 

Al 

Al 

Al 

Al „ 

Al 

Al 

Al 

All  '""'"'""""'Z 


Al  . 

Al  . 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 


Federal  Regfater  /  Vol  62.  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulationa         26035 

Table  1  .—Effective  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS*— 

Comprehensive  List— Continued 


Effective  date 


Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8. 
May  8. 

8. 

8, 

8. 

8, 

8. 

8. 

8, 

8, 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8, 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 

8. 


Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
May 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1992. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1992. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

199a 

1990. 

1990. 

1990. 

1990. 

i9ga 


Waste  code 


U187 
U188 
U189 
U190 
U191 
U1S2 
U193 
U194 
U196 
U197 
U200 
U201 
U202 
U203 
U204 
U205 
U206 
U207 
U208 
U209 
U210 
U211 
U213 
U214 
U215 
U216 
U217 
U218 
U219 
U220 
U221 
U222 
U223 
U22S 
U226 
U227 
U228 
U234 
U235 
U236 
U237 
U238 
U239 
U240 
U243 
U244 
U246 
U247 
U248 
U249 
U271 
U271 
U277 
U277 
U278 
U278 
U279 
U279 
U280 
U280 
U328 
U328 
U353 
U353 
U3S9 
U3S9 
U364 
U364 
U366 
U366 

usee 


Waste  category 


Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
AN 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
AN 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 

Al 

Mixed  with  radkMCtive  wastes 

AH  oltiers 

lylixed  with  radtoactive  wastes 

AH  otfjers 

Mixed  with  radioactive  wastes 

All  others 

Mixed  with  radtoactive  wastes 

All  others 

Mixed  with  radtoactive  < 

Al  others 

Mixed  with  radtoactive  \ 

Al  oltiers 

Mixed  with  I 

AH  others 

Mixed  with  radtoactive  1 

AH  others 

Mixed  with  radtoactive  * 

Al  others 

Mixed  with  radtoactive  i 

Al( 


Effective  dale 


Aug.  8. 
Aug.  8. 
Aug.  8. 
Junes, 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Junes, 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
Aug.  8. 
Junes, 
Aug.  8. 
Junes, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Junes, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Aug.  8, 
Aug.  8. 
Aug.  8, 
Apr.  8, 
July  8, 
Apr.  8. 

Julys, 

Apr.  8. 

Julys, 

Apr.  8. 
Julys. 
Apr.  8. 
Julys, 
JuneX 
Nov.  9. 
JuneX 
Nov.  9. 
June  30, 
Nov.  9. 
Apr.  8. 
JutyS. 
Apr.  8. 

Julys. 

Apr.  8. 


990. 
990. 
990. 


990. 
990. 
990. 


990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
900. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
990. 
989. 
990. 
989. 
990. 
990. 
990. 
990. 
990. 


990. 
990. 
990. 
990. 
980. 
990. 
990. 
990. 
990. 
990. 
990. 


996. 
996. 


998. 
996. 
,1994. 

992. 

1904. 

982. 

1904. 

902. 
996. 


996. 
996. 
996. 
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Table  i:— EFFEcnvE  Dates  of  Surface  Disposed  Wastes  (Non-Soil  and  Debris)  Regulated  in  the  LDRS-— 

Comprehensive  Ust— Continued 


Waste  code 


U366 

U367 

U367 

U372 

U372 

U373 

U373  . 

U375  . 

U375  . 

U376  . 

U376  . 

U377  . 

U377  . 

U378  . 

U378  . 

U379 

U379 

U381  . 

U381 

U382 

U382 

U383 

U383 

U384 

U384 

U386 

U385 

U386 

U386 

U387 

U387 

U38e 

U380 

U390 

U300 

U391 

U391 

U3Q2 

U302 

U3Q3 

uses 

U3Q4 
U3»4 
U396 
U395 
U306 
U306 
U400 
U400 
U401 
U401 
U402 
U4a2 
U403 
U403 
U404 
U404 
U4a7 
U407 

U4oe 

U4Q9 
U410 
U410 
U411 
U411 


Waste  category 


AN  others 

Mixed  with  radmactive  wastes  . 

AH  others 

Mixed  with  radkMctive  wastes  . 

AU  others 

Mixed  with  radioactive  wastes  . 

Al  others 

Mixed  with  radioactive  wastes  . 

Al  others 

Mixed  with  radioactive  wastee  . 

AU  others 

Mixed  with  radioactive  wastes  . 

Ail  others 

Mixed  with  radnactive  wastes  . 

AH  others 

Mixed  with  radtoactive  wastes 

AH  others 

Mixed  with  radioactive  wastes 

AH  others 

Mixed  with  radkiactive  wastes 

AH  others 

Mixed  with  radk>active  wastes 

AM  others 

Mixed  with  radkMCtive  wastes 

AH  others 

Mixed  with  radtoactive  wastes 

AH  Others 

Mixed  with  radkMetive  wastes 

AH  others 

Mixed  with  radioactive  wastes 

AH  others „ 

Mixed  with  radkiactive  wastes 

Al  others - 

Mtaed  with  radioactive  1 
AH  others 


Effective  date 


Al 

Mixed  with  radkMCtive  ^ 

AH  others 

lyiixed  with  radtoactive' 

AH( 

IMixed  with  radtoactive' 

AH  others 

IMfawd  with  radioactive  wastes 

AH  others 

Mixed  with  radnactive  wastes 

AH  others 

Mixed  with  radkMCtive' 

AH  oltiers 

iMlixedwith  radkMCtive  i 

AH  others 

Mixed  with  radkMCtive  ^ 

AH  others 

Mixed  with  radkMCtive  < 

AH  others 

Mixed  with  radkMCtive  ^ 

AH  others 

Mixed  with  radkMCtive' 

AH  others 

Mixed  with  radioactive  \ 

AH( 

Mixed  With  radkMCtive  1 

AHi 

Mixed  with  radkMCtive  < 

AH  oltwra 


July  8. 
Apr.  8. 
Ju»y8. 
Apr.  8. 
July  8. 
Apr.  8. 
July  8. 
Apr.  8. 
Julys, 
Apr.  8. 
Julys, 
Apr.  8. 
Julys, 
Apr.  8. 
Julys. 
Apr.  8, 
Julys, 
Apr.  8, 
Julys, 
Apr.  8. 

Julys, 

Apr.  8, 
Julys, 
Apr.  8. 
Julys, 
Apr.  8, 
Julys. 
Apr.  8, 
Julys. 
Apr.  8. 
Julys, 
Apr.  8, 
Julys, 
Apr.  8, 
Julys, 
Apr.  S, 
Julys, 
Apr.  8, 
Julys, 
Apr.  8, 
Julys. 
Apr.  8. 
Julys. 
Apr.  8. 
Julys, 
Apr.  8, 

Julys, 

Apr.  8, 
Julys, 
Apr.  8, 
Julys, 
Apr.  8. 
Julys. 
Apr.  8, 
Julys, 
Apr.  8, 

Julys. 
Apr.  8, 

Julys, 

Apr.  8. 
Julys. 
Apr.  8. 
Julys. 

Apr.  8. 
Julys, 


996 
996 

996 


996 

998. 


99d< 
99o. 
996 


996. 


996. 


998. 
986. 


996. 
990. 
99d. 


996 


996. 
996. 
996. 


996. 


99D. 


996. 
996. 
996. 


•TNa  labto  doee  ml  indude  mixed  radkMCtive  wastes  (trom  the  First.  Second,  and  Third  Third  rules)  whkii  received 
unti  May  8, 1992.  This  taUe  also  does  not  ndude  Lontarnkwled  sol  and  debris  wastes. 
^The  stwKtod  waa  reviaed  in  the  Third  Third  Fin^  Ruto  (56  FR  22S20.  June  1. 1900). 

«The  slwdwd  was  rsviasd  m  the  Third  Third  Enwrgen»  Rute  ffiO  FR  29060.  May  24. 1903);  the  origkwi  effective 
«Tha  stendaid  waa  rawiaad  in  tw  Phaaa  II  Final  Rub  (SO  FR  47W2.  SapL  19. 1094):  ttw  original  eflactive  ' 


nalkinal  capacity  variance 
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TABLE  1.— EFFECTIVE  DATB  OF  SURFACE  DISPOSED  WASltS  (NON-SOIL  AND 

Comprehensive  Ust— Continued 

Doris)  Regulated  in  the  LDRS"^ 

Waste  code 

Waste  category 

1    EftocHvadate 

•The  standards  fcx  selected  reactive 
was  August  8. 1990. 


was  raviaed  kt  the  Phaae  III  FhMl  Ruto  (61  FR  15666,  Apr.  8.  1996);  the  ortgkial 


TABLE  2.— Summary  of  Effective  Dates  of  Land  Disposal  Restrictions  for  Contaminated  Soil  and  Dsris 

(CSD) 


Restricted  hazardous  waste  in  CSD 


1.  SolvenHF00l-F005)  and  dk)xk>-^020-Fa23  and  F026-FQ28)  oonlakikig  sol  and  debris  from  CERCLA  response  or 
RCRA  corrective  actions. 

2.  Sol  and  debris  not  from  CERCLA  response  or  RCRA  corrective  actkms  contaminated  with  toss  than  1%  total  aolvents 
(F001-l=005)  or  dkwins  (F020-F023  and  F026-f=028). 

3  AH  soi  and  debris  contaminated  wMh  First  Thhd  wastes  lor  whk:h  treatment  standards  are  baeed  on  kmneratkin  

4.  AH  soil  and  dsbris  contarranated  with  Second  Third  wastes  for  whkii  treatment  standards  are  baaed  on  kwkieratkMi 

5.  AH  eon  and  debris  oont»ninated  with  Third  Third  wastes  or,  First  or  Second  Third  "soft  hammer  wastes  whkii  had  trsat- 
ment  standards  promulgaled  in  the  Third  Third  ruto.  for  whtoh  treatment  standards  are  based  on  kickieratnn.  vitrifteatfon,  or 
mercury  retorting,  ackl  kMcWng  folowad  by  chemkMl  predpHatton.  or  thermal  recovery  of  metab;  as  wel  as  sH  inorgank: 
soikla  debris  contaminated  wittt  D004-O011  wastes.  «id  aH  sd  and  debris  contaminated  with  mixed  RCRAAradkMCtiva 
wastes. 

6.  Soil  and  debris  contamkwted  with  D012-O043.  K141-K145.  and  K147-151  wastes 

7.  Debris  (only)  contaminated  with  F037,  F038,  K107-K112,  K117,  K118,  K123-K126,  K131.  K132.  K136.  U328,  U353,  U3S9 

8.  Son  and  debris  contamkiated  with  K156-X161.  P127,  P12S,  P188-P192.  P194.  P196-P199.  P201-P205,  U271,  U277- 
U280.  U364-U367.  U372.  U373.  U375-U379,  U381-U387,  U389-U396.  U400-U404.  U407.  and  U409-U41 1  wastes. 

9.  Son  and  dsbris  oontamkMted  wHh  K068  wastes — 

10.  Soil  and  debris  contaminated  with  radkMCtive  wastes  mixed  with  K068.  K1S6-K161.  P127,  P128,  P188-P192.  P194. 
P196-P199.  P201-P205.  U271.  U277-U280.  U364-U367.  U372.  U373.  U375-U379.  U381-<J387.  U389-U386.  U400- 
U404,  U407,  and  U409-U411  wastes. 

11.  Soil  and  debris  contaminated  with  F032,  F034,  arxl  F035 — . » ...^.^...~........»......... 


Effective 


Nov.  8. 1900. 

Nov.  8. 1968. 

Aug.  8. 1900. 
Junes.  1991. 
May  8. 1902. 


Dae.  19. 1904. 
Dec.  19, 1904 
July  8. 1996. 

Jwt.  8. 1997. 
Aprils.  1996. 


May  12. 1907. 


Note:  Appendix  VII  is  provktod  for  the  convenience  of  the  reader. 


21.  Appendix  Vm  to  Part  268  is 
revised  to  read  as  follows: 


.^pendix  vm  to  Part  280— LDR 
EfiectiTe  Dates  of  SorCaoe  r 
Pnriribilad  Haxardons  Wastes 


National  Capacity  LDR  Variances  for  UIC  Wastes* 


Waste  code 


F001-F005 


D001  (except  High  TOC  Ignitabte  Lk|ukts  Sub- 

category)'. 
0001  (High  TOC  Ignitabte  Characteristk:  Lh|ukis 

D002* 

0002^ 

D003  (cyanktos) 


was  August  8. 199a 
was  August  8.  iwa 


Waste  category 


AH  spent  F001-F005  solvent  contakwig  toss  thwi  1  percent  total  F001- 
FOOS  solvent  cunslituertfs. 


Al  "ZZZZZ. 

/gi  ... 

AH 

Nonwastewater 

Al  ZZZZZ! 

Al 

Al  ............. 

Al  zzzzz. 

Al. 
Al, 
Al. 
Al. 
Al. 
Al. 
Al, 
Al. 
Al. 
Al. 
Al, 


ncNJong  moiea 
inchNfing  miaed 

indudtog  mated 
indudkig  mated 

ksliMlmj  mfcted 

Till       JT  ■   11     ^m^m^^ 

rauBng  mane 


wan  raoKMcave 


Effective 


Aug.  8. 1900. 

Feb.  10. 1904. 

SepL  19. 190S. 

May  8.  1992. 
Feb.  10. 1904. 
May  8. 1902. 
Mays.  1982. 
May  8. 1902. 
Mays.  1902. 
May  8. 1902. 
SepL  10. 1906. 
SapL  10. 1906. 
SapL  10. 190& 
SapL  10. 1i 
SepL  19. 11 
S^lL  19, 190S. 
Apr.  8.  II 

8.U 

8.11 

8.11 

8.11 

8.11 

8.11 

1.11 

8.11 

•.n 
0.11 


Apr. 
Apr. 
Apr 

Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr 
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National  Capacity  LDR  Variances  for  UIC  Wastes-— Continued 


Waatsoode 


0029 
0030 
0031 
0032 
0033 
0034 
0035 
0036 
0037 
0038 
0039 
0040 
0041 
0042 
0043 
F007 
F032 
F034 
F03S 
F037 
RI38 
F039 
KOOO 
K011 
K011 
K011 
K011 

K013  

K013  

K014  

KOI  6  (dUute) 

KD49  i.... 

K050  ™. 

K061  

K062 

K062  ..«. 
K071  __. 

ram  _ 

K104  _„ 
K107  .„. 

Kioe  _ 

K100  _ 
K110  ™. 
Kill  ™.. 
K112  .._. 
K117  ..„. 
K118  .„.. 
K123  ™ 
K124  „„ 
K125  ..„. 
K126  „„ 
K131  — 
K132  .™ 
K136  _ 
K141  ^ 
K142  ^ 
K143  ^ 
K144  „.. 
K146  _ 
K147  .._ 
K148  ._ 
K148  _ 
K1S0  — 
K151  ™ 
KtS6  ^ 
K157  _. 
K1S8 
K1S0 

Kieo 

K161 
P127 
P128 


Wa 


Al,  indudng  mixed  radkMdive ' 
Al.  inchKing  mixed  radioaclive ' 
Al,  indudtoig  mixed  radk)eclive ' 
Al,  indixXng  mixed  radtoedive ' 
Al,  indudmg  n*ixed  redioaciive  1 
Al.  inckxing  mixed  radkMClive  \ 
AH,  indudkig  mixed  radkMctive  wastee 
AD,  inckxing  mixed  ladkMCtive  wastes 
An,  including  mixed  radtoactive  wastes 
AH,  indudhig  mixed  radtoactive ' 
AH,  including  mixed  radkMctive ' 
AH,  inckxing  mixed  radtoective ' 
Al,  inckidbig  mixed  radtoective ' 
Al,  inckxing  mixed  redkMCtive  i 
Al,  inckxing  mixed  radtoective  \ 

Al 

Al,  inckxing  mixed  radtoective  \ 
AH,  indudtog  mixed  radtoective  ^ 
Al,  indudsig  mixed  radtoective  ^ 
Al 

An  ......■•■••■•*■•■•••■ 

Wastewater  — 
Wastewater  . — 
NonwBstewaier 

Wastewater 

Nonwastewater 
Wastewater  .„... 
NonwastewalBr 
Wastewater  — 
Al 

Al  Z!!ZZ"™!! 
Al 

Al 

Al  ^.^ 

Al  ZZZZZl 

Al 

Al 

Al 

Al 

Al  Zi Zl 

Al 

Ai 

Al 

Al  r~i 

Al 


Al 

Al. 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 

Al 


Effective  date 


Apr.  8,  U 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8.  1998. 
Apr.  8, 1808. 
Apr.  8,  1996. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8,  1998. 
Apr.  8.  1998. 
Apr.  8.  1998. 
June  8. 1991. 
May  12, 1999. 
May  12,1900. 
May  12, 1999. 
Nov.  8, 1962. 
Nov.  8. 1962. 
May  8, 1962. 
June  8, 1991. 
June  8, 1961. 
May  8, 1992. 
June  8, 1991. 
Mey  8.  1992. 
June  8, 1991. 
May  8, 1992. 
May  8, 1962. 
June  8, 1991. 
Aug.  8, 1990. 
Aug.  8, 1990. 
Aug.  8, 1990. 
Aug.  8, 1990. 
Aug.  8,  1990. 
Aug.  8,  1990. 
Jw).  8, 1997. 
Aug.  8, 1990. 
Nov.  8, 1992. 
Nov.  9, 1992. 
Nov.  9, 1992. 
Nov.  9, 1962. 
Nov.  9,  1992. 
Nov.  9,  1992. 
June  30,  1996. 
June  30,  1996. 
Nov.  9,  1992. 
Nov.  9, 1992. 
Nov.  9, 1992. 
Nov.  9, 1962. 
June  30, 1965. 
June  30,  1965. 
Nov.  9, 1992. 
Oec.  19, 1994. 
Oec.  19, 1994. 
Oe&  19, 1964. 
Oe&  19, 1964. 
Oec.  19. 1964. 
Dec.  19, 1964. 
Oec.  19, 1964. 
Dec.  16. 1964. 
Dec.  19. 1964. 
Dec.  19. 1964. 
July  8. 1996. 
July  8. 1996. 
Julys.  1966. 
July  8. 1966. 
July  8. 1966. 
July  8. 1966. 
July  8. 1986. 
July  8. 1966. 


NATIONAL  Capacity  LOR  Variance  for  UIC  Wastes*— Continued 


Waste  code 


P18S 

P188 

PI  89 

P190 

PI  91 

P192 

P194 

P196 

P197 

PI  98 

P199 

P201 

P202 

P203 

P204 

P206 

U271 

U277 

U278 

U279 

U280 

U328 

U353 

U369 

U364 

U385 

U366 

U367 

U372 

U373 

U375 

U376 

U377 

U378 

U379 

U381 

U382 

U383 

U384 

U385 

U386 

U387 

U389 

U390 

U361 

U362 

U365 

U396 

U400 

U401 

U402 

U403 

U404 

U407 

U408  , 

U410. 

U411  . 


Wsite  category 


Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 


July 
M, 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

**f 
July 
July 
July 


Nov. 


Jdy 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
Ji^ 
July 
July 
July 
July 
July 
July 
July 
July 

M/ 
July 
July 
July 
July 
July 
July 

A^ 
July 
Jiiy 


8.  If 
8.1906. 

8.1906. 
8.1906. 
8.1966. 
8.1996. 
8.1966. 
8.1966. 
8.1986. 
8.1966. 
8.1966. 

1966. 

1966. 

1066. 

1968. 

1966. 

1966. 

1966. 

1966. 

1966. 
9,1982. 
9.1962. 
8.1962. 
8.1966. 
8.1966. 
8.1966. 
8.1968. 
8.1968. 

1968. 

1896. 

1966. 

1966. 

1996. 

1966. 

1666. 

1996. 
8.1996. 
8.1966. 
8.1966. 
8.1966. 
8.1666. 
8.1866. 
8.1966. 
8.1966. 
8.1966. 
8.1966. 
8.1966. 
8.1866. 

1966. 

1966. 

1666. 

1966. 

1966. 

n 
n 


8.1 


■wastes  thai  are  deep  wsl  dtapoeed  on-site  leoeive  a  six-month 
^Oeepwel  iniecled  D002  iquUs  witti  a  pH  toss  Ihwi  2  must  meet 
<Mraae^  in  systems  defined  In  40  Cn\  144.6(^  and  14.6(e)  as 

Note:  This  Isble  is  provUsd  tor  the  oonventonfie  of  the  rsadsr. 


CtftamiaLisi 
V 


ellsctive  in  NoMember  1960. 

standMdsonAugust  8. 1960. 
thai  do  not  engage  in  CWA  equlvalsnl 


Ireahnent  b^ 


PART  271— RECMRaiENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

22.  The  audunity  citation  for  Part  271 
continues  to  read  as  follows: 


42  U.S.C  9602: 33  U.S.C  1321 


and  1361. 


forFhw 


23.  Secticm  271.1Q)  is  wimmded  by 
adding  the  following  entries  to  Tebls  1 
in  chronological  order  by  eCEsutive  date 
in  dM  Padsrallagiaiar.  and  by  adding 


UMI 


Federal  Ragiiter  /  Vol  62,  No.  91  /  Monday,  May  12.  1997  /  Rules  and  R^ulations 
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the  following  entries  to  Table  2  in 
chronological  order  by  date  of 


publication  in  the  Federal  Ri^btar,  to        f  271 .1 
read  as  follows:  *        * 

(J)'* 


Table  l  .—Regulations  Implementing  the  Hazardous  and  Soud  Waste  Amendments  of  1984 


PrenMilgaiion  dale 


Title  o(  ragulabon 


Federri 
Register  re(-      Effective  dale 


May  12. 1907 


Lwt  Diapoeal  Restrictions  tor  Wood  Prsaerving  Wastes  and  Paperwortc  Reduc- 
tions. 


62  FR    August  11, 
26040       1907. 


Table  2.— SELF-lMPLsyiENTiNG  Provisions  of  the  Soud  Waste  Amendments  of  1984 


Blective  date 


Setfnniplenienting  piowiSKyi 


RCRA  citation 


Federal  Regiiter 


Auguatll.iger 
12. 1999 


ProNbilion  on  land 

wastes. 
PiuhSxtion  on  Ian 

sol  «id  debris  mixed 


of  wood  present    3004(g)(4)(c)  and  3004  (m) 


of  radtoactive 
wood  preserving 


wid    3004(m). 


May  12. 1997. 
62  FR  26040 
Da 


(FR  Doa  97-11636  Filed  5-«-07: 8:45  am] 


ENVIRONMENTAL  PR01SC110N 
AGENCY 

40  CFR  Parts  148, 261, 266, 268,  and 
271 

Rm2060AE06 

[FRL-6816-6] 

Land  Disposal  Restrictions  Phass  IV: 
Second  Supptomental  Proposal  on 
Treatment  Standards  for  Metal  Wastes 
and  Mineral  Processing  Woatea, 
Mineral  Processing  and  Bevili 
Exdualon  issues,  and  the  Uae  of 
Hazardoua  Waste  as  Fin 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Supplemental  proposed  rule. 

SUMMARY:  This  is  the  third  proposed 
rule  related  to  treatment  standards  for 
certain  metal  wastes  and  wastes  from 
mineral  processing.  EPA  is  seeking 
comment  on  additional  proposed 
provisions  and  on  new  data.  This 
proposed  rule  would  revise  universal 
treatment  standards  (UTS)  for  twelve 
metal  constituents  when  they  are  in 
hazardous  waste.  Affected  wastes 
include  "TC  metal"  wastes  (those 
containing  high  levels  of  certain  metals], 
mineral  processing  wastes,  and  other 
metal-bearing  wastes.  These  treatment 
standards  are  being  revised  to  provide 
consistency  in  the  LDR  standards  while 
minimizing  threats  to  human  health  and 
the  environmenL  This  proposed  rule 
also  addresses  the  issue  of  the  sampling 
method  for  compliance  with  treatment 
standards.  EPA  is  seeking  comment  on 
a  conditional  exclusion  for  secondary 
mineral  processing  materials,  on  co- 
processing of  materials  in  Bevill-exempt 
mining  units,  and  on  whether  certain 
mineral  processing  and  mining  wastes 
currently  excluded  from  federal 
hazardous  waste  regulations  warrant 
regulatory  controls.  Also  included  is  an 
exclusion  from  the  definition  of  solid 
waste  for  certain  materials  reused  by 
wood  preserving  operations,  a  clarified 
policy  on  EPA-approved  variances  fitnn 
hazardous  waste  treatment,  and  a 
prohibition  on  the  use  of  most 
hazardous  wastes  as  fill  material. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  July  11, 1997. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Information  Centw 
(RIQ,  Office  of  Solid  Waste  (S305G). 
U.S.  Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401 M.  Street, 
SW,  Washington,  DC  20460. 
Commenters  must  place  Docket  Number 
F-97-2P4P-FFFFF  on  their  comments. 
Hand  deliveries  of  conunents  should  be 


made  to  the  Arlington,  VA,  address 
below.  An  original  and  two  copies  of 
Confidential  Business  Information  (CBI) 
must  be  submitted  under  separate  cover 
to  :  RCRA  CBI  Document  Ckmtrol 
Officn,  Office  of  Solid  Waste  (5305W), 
U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460.  For  information 
on  submittal  of  comments 
electronically,  see  the  section  called 
"Electrcmic  Submittal  of  Comments"  in 
SUPPLEMENTARY  INFORMATION  below. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Oystal  Gateway  I,  Hrst  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  Virginia.  The  RIC  is  open 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
document  at  no  cost.  Additional  copies 
cost  $0.15  per  page.  The  index  and  some 
supporting  materials  are  available 
electronically.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  between  9:00  a.m.  and 
6:00  p.m.  EST,  toll  tee  at  (800)  424- 
9346;  or  (703)  412-9810  fitim 
Government  phones  or  if  in  the 
Washington,  D.C.  local  calling  area;  or 
(800)  553-7672  for  the  hearing 
impaired.  Questions  can  also  be 
directed  to  the  Waste  Treatment  Branch 
(5302W),  Office  of  Solid  Waste  (OSW), 
U.S.  Enviromnental  Protection  Agency, 
401  M  Sti«et  S.W.,  Washington,  D.C 
20460;  phone  (703)  308-8434.  For 
information  on  the  issue  of  treatment 
standards  for  metal-bearing  wastes,  ask 
for  Elaine  Eby  or  Anita  Cununings. 
Anita  Qunmings  is  the  contact  for  LDR 
treatment  standards  for  mineral 
processing  wastes  and  for  the  issue  of 
grab  versus  composite  sampling 
methods.  For  information  on  secondary 
mineral  processing  materials  and  Bevili 
issues,  call  Van  Housman  at  (703)  308- 
8419  or  Stephen  Hofhnan  at  (703)  308- 
8413.  Contact  Stephen  Bergman  for 
questions  on  the  exclusion  for  wood 
preserving  wastewaters.  For  information 
on  the  capacity  analyses,  call  Bill  Kline 
at  (703)  308-8440.  For  questions  on  the 
regulatory  impact  analyses,  contact  Paul 
Borst  at  (703)  308-0481.  For  other 
questions,  call  Sue  Slotnick  at  (703) 
30&-«462. 


SUPPLEMBfTARY  MFORMATKM: 
AyailabiUty  orRole  on  the  1 

Please  follow  these  instructions  to 

&CCB8S  tilft  nilfi' 

From  the  World  Wide  Web  (WWW), 
type  http://www.epa.gov/rules  md 
regulations.  In  addition,  several 
technical  background  documents 
contained  in  th»  docket  supporting  this 
rule  will  be  available  on  the  Internet  at 
http://www.epa.gov/offioes  and  legians/ 
oswei. 

Electronic  Submittal  of  Conmients 

In  an  effort  to  reduce  unnecessary 
paper  use,  EPA  is  asking  prospective 
commenters  to  vohmtarily  submit  one 
copy  of  their  comments,  in  addition  to 
tfie  paper  copy,  in  either  of  two 
electronic  methods:  diskettes  or  the 
Intonet.  Commenters  can  send  their 
comments  to  the  RCRA  Information 
Center  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  that  can  be 
converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  To  send  copies  by 
Internet,  address  them  to:  rcra- 
docket6epamail.epa.gov.  All  comments 
sent  by  Internet  must  be  ASCII  files, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
in  electronic  format  ^ould  also  be 
identified  by  the  docket  number  F-97- 
2P4P-FFFFF.  Commenters  should  not 
submit  electronically  any  confidential 
business  information  (CBI).  EPA 
emphasizes  that  submission  of 
comments  electronically  is  not 
mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  For  further  information  on 
the  electronic  submission  of  diskettes, 
contact  Sue  Slotnick  at  the  Waste 
Treatment  Branch,  (703)  308-8462,  or 
Rhonda  Miimick  at  (703)  308-8771. 

Tabfe  of  Contanti 

L  Background 

n.  Potentially  Regulated  Entities 

m.  Revised  Treatment  Standards  for  Twelve 
Metal  Constituents  in  Nonwastewater 
Fonns  of  TC  Metal  and  Other  Wastes 

A.  Summary 

B.  Applicability 
Q  Background 

D.  Proposal  of  Revised  Treatment 
Standards  ht  Metal  Constituents  in  TC 
Metal  and  Other  Metal-bearing  Wastes 

1.  August  22, 199S  Prcqposed  Trntment 
Standards  for  TC  Wastes 

2.  Comments  to  the  August  22, 1995 
Plopoaal 

3.  Development  of  Revised  UTS  for  TC 
Metal  Wastes 
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4.  PropoMd  RevisioD  of  UTS  for  SeleDium 

5.  PrepoMd  Revision  of  UTS  for  Beryllium 

6.  Propoaed  Rsvision  of  UTS  for  Silver 

7.  DenxHUtiatiag  Compliance  by  (kab  or 
Comporite  Sampling 

IV.  Revised  Treatment  Standards  far  Minoral 

Processing  Wastes 

A.  Summary 

B.  Discussion 

V.  Proposal  of  New  Options  for  Mineral 

Processing  Materials 

A.  New  Option— Land  Storage  of 
Secondary  Materials 

1.  General  Discussion 

2.  Criteria  for  High  Voliunes  of  Bevlll- 
Exempt  Mining  and  Min«al  Processing 
Wastes 

3.  Containment  Units 

4.  Class  of  Materials  Outside  of  RCRA 
Jurisdiction 

B.  New  Option — Non-Bevill  Matwials  Used 
as  Alternative  Feedstocks 

C  High  Risk  Mining  Wastes  Excluded  by 
the  Bevill  Amen<kMnt 

1.  General  Discussion 

2.  Wastes  Eligible  for  the  Bevill  Exclusion 
VL  Proposed  Exclusion  of  Wood  Preserving 

Wastewaters  and  Spent  Wood  Preserving 
Solutions  Froir  Classification  as  Solid 
Waste  under  RCRA 

A.  Background 

1.  Request  for  Comment  in  Land  Disposal 
Restrictions  Phase  IV  Proposed  Rule 

2.  Statutory  Remedy  Considered  by 
Congress 

B.  Rationale  for  Proposal 

C  Wastes  Commonly  Reused  by  the  Wood 

Preserving  Industry 
D.  Current  Regulatory  Status  of  Recycled 

Wastewaters  and  Spent  Wood  Preserving 

Solutions 
E  Proposed  Exclusion  of  Wastewaters  and 

Spent  Wood  Preserving  Solutions  that 

are  Recycled 

1.  General 

2.  Conditions  for  Exclusion 

3.  Process  Residuals 

4.  Notification 

5.  Conditions  Under  Whidi  the  Exclusion 
Would  No  Longer  Apply 

Vn.  Proposal  to  Amend  Treatment  Variance 
Rules 

A.  Background 

B.  Clarified  Regulatory  Language 
C  The  OTGO  Variance  Under  the 

Proposed  Standard 
Vm.  Ban  on  Use  of  Prohibited  Hazardous 

Waste  as  Fill  Material 
DC  Capacity  Determination 

A.  TC  Metal  Wastes 

B.  Mineral  Processing  Wastes 

C  Phase  IV  Mineral  Processing  and  TC 
Metal  Wastes  Injected  Into  Underground 
Infection  Control  (UIC)  Class  I  Wells 
X.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
Sutes 

B.  Abbreviated  Authorization  Procedures 
C  Efiisct  on  State  Authorization 

D.  Less  stringent  requirements 
XL  Regulatory  Requiremeots 
A.  Regulatory  Impact  Analysis  Pursuant  to 

Executive  Older  12866 
1.  Methodology  Section 
2.RMults 


B.  Regulatory  Flexibility  Analysis 
C  Unfunded  Mandates  Reform  Act 
D.  PaperworiL  Reduction  Act 
Xn.  Environmental  Justice 

A.  Applicability  of  Executive  Order  12898 

B.  Potential  EtCscts 
Xm.  Appendices 

I.  Backgroand 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  the 
Resouroe  Consarvation  and  Recovery 
Act  (RCRA),  Congress  specified  that 
land  disposal  of  hazardous  waste  is 
prohibited  unless  the  waste  meets 
treatment  standards  established  by  EPA. 
HSWA  requires  that  treatment  standards 
must  substantially  diminish  the  toxicity 
or  mobility  of  hazardous  waste,  so  that 
short-  and  long-tenn  threats  to  human 
health  and  the  environment  are 
minimized.  The  treatment  standards  are 
part  of  the  Land  Disposal  Restrictions 
Program. 

Today's  proposed  rule  is  one  part  of 
the  collection  of  land  disposal 
restrictions  (LDR)  rules  known  as 
"Phase  IV."  They  are  the  latest  in  a 
series  of  LDR  rules  that  establish 
treatment  standards  for  newly  listed  and 
identified  wastes,  and  that  resolve  other 
hazardous  waste  matters.  EPA  proposed 
the  Phase  IV  rule  in  two  proposed  rules 
(60  FR  43654.  August  22, 1995;  and  61 
FR  2338.  January  25. 1996).  It 
subsequently  issued  a  Notice  of  Data 
Availability  on  Phase  IV  issues  (61  FR 
21418,  May  10, 1996).  The  attached 
proposed  rule  proposes,  in  some  cases, 
alternative  approaches  from  those  in 
earlier  prop<Mals.  These  changes  in 
approach  are  being  proposed  in 
response  to  additional  data  or  comments 
that  were  submitted  on  the  previous 
proposals. 

Other  issues  from  the  Phase  IV  notices 
did  not  raqtiire  additional  proposal. 
These  are  being  finalized  today  in  a 
Phase  IV  rule  appearing  elsewhere  in 
today's  Federal  R^jister.  The  final  rule 
is  titled  "Land  Disposal  Restrictions — 
Phase  IV:  Treatment  Standards  for 
Wood  Preserving  Wastes.  Paperwork 
Reduction  and  Streamlining, 
Exemptions  from  RCRA  fOT  Certain 
Processed  Materials;  and  Miscellaneous 
Hazardous  Waste  Provisions." 

EPA  estimates  that  the  directly 
measurable  benefits  associated  with  the 
land  disposal  restrictions  treatment 
standards  in  this  rule  are  limited 
relative  to  the  costs  that  may  be 
incurred.  Therefore,  the  relative  priority 
of  addressing  these  risks  could  be 
questioned.  However,  we  do  not  believe, 
for  this  specific  actioo,  that  a  simple 
cost  eCbctiveness  measure  alone 
provides  a  sufficient  basis  for  dedsioii- 


maUng.  As  discussed  below,  the 
preference  for  permanent  treatment  of 
hazardous  wastes  is  part  of  the  basic 
policy  structure  which  Congress  enacted 
when  it  amended  RCRA  in  1984,  and 
reflects  concern  over  the  technological 
uncertainties  regarding  risks  and  long 
term  protectiveness  of  land  disposal  and 
the  intent  to  assure  that  waste 
management  practices  are  protective  for 
future  generations. 

The  whole  pr«nise  of  the  LDR 
legislation  is  that  risks  posed  by  land 
disposal  of  hazardous  wastes  are 
inherendy  uncertain  to  evaluate  and 
that  land-based  imits  are  incapable  of 
long  term  containment.  Land  disposal 
units  (such  as  landfills,  surface 
impoundments,  and  waste  piles)  are 
engineered  units  that  can  and  have 
failed  in  the  past  with  significant 
consequences  to  human  health  and  the 
environment  For  this  reason.  Congress 
required  that  hazardous  wastes  be 
pretreated  before  disposal  by  "treatment 
[which]  should  be  the  best  that  has  been 
demonstrated  to  be  achievable." 
Congressional  Record  of  July  25, 1984 
(S9178).  Hie  technology-based  approach 
of  the  land  disposal  restrictions 
provides  a  measure  of  insiuance  against 
the  potential  for  failure  in  these  land 
based  units. 

Given  these  facts,  and  evident 
Congressional  intent,  EPA  continues  io 
believe  that  the  LDR  prohibitions  and 
treatment  standards  are  justified  in 
many  instances.  EPA  sets  treatment 
standards  that  reduce  toxicity  and 
mobility  of  hazardous  constituents  (or 
require  recycling),  and  EPA  also 
requires  that  the  treated  wastes  be 
placed  in  reasonably  secure  land 
disposal  units.  However,  EPA  does 
believe  that,  in  some  situations,  the 
current  LDR  rules  may  not  provide  the 
optimum  regulatory  approach.  In  those 
situations,  Q'A  wiU  look  to  other 
mechanisms  to  address  those  relatively 
low  risk  scenarios. 

n.  Potentially  Regulated  Entities 

Entities  potentially  regulated  by  this 
final  rule  vary  according  to  the  section 
of  the  rule.  The  following  table  shows 
the  industry  categories  that  may  be 
regulated  according  to  each  major 
section  of  the  rule.  The  table  is  not 
intended  to  be  exhaustive,  but  rather  to 
provide  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  coiUd 
potentially  be  regulated  by  this  action. 
Othw  types  of  entities  not  listed  in  the 
table  could  also  be  regulated. 
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m.  Revised  Treatment  Standards  for 
Twriva  Metal  Constituanta  ia 
Nonwastewater  Forms  of  TC  Nfatal  and 
Other  Wastes 

A.  Summary 

EPA  is  proposing  to  revise  the 
universal  treatment  standards  (UTS)  for 
twelve  metal  constituents:  barium, 
cadmium,  chromium  (total),  lead, 
selenium,  silver,  antimony,  beryllium, 
nickel,  thallium,  vanadium,  and  zinc 
that  can  be  found  in  nonwastewater 
forms  of  hazardous  waste.  (Note, 
vanadium  and  zinc  are  not  regulated  as 
underlying  hazardous  constituents  in 
characteristic  wastes.)  The  revised 
standards  for  eight  of  the  metal 
constituents  are  higher  numerical  levels 
(less  stringent)  than  their  existing  UTS; 
the  revised  standards  for  four  of  the 
metal  constituents  are  lower  than  their 
existing  UTS.  In  the  original  Phase  IV 
proposal  (Aiigust  22, 1995;  60  FR 
43582).  EPA  proposed  to  apply  the  UTS 
to  wastes  that  e>diibit  the  duracteristic 
of  toxicity,  as  measured  by  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP).  See  40  CFR  261.24.  This 
procedure  measures  the  possibility  that 
a  waste  may  leach  toxic  metals  above  a 
designated  concentraticm  level,  and  so  is 
a  measure  of  the  potential  mobility  of 
toxic  metals  in  a  waste.  Currently,  TC 
metal  wastes  are  subject  to  LDR 
standards  that  are  the  same  as  the  TC 
levels.  However,  these  levels  are 
typically  higher  than  thoae  for  %vfaich 
threate  poaad  by  land  dinposal  of  the 
wastaa  are  minimized  Chemical  Waste 
Management  v.  EPA.  976  F.2d2. 13- 
14.26-27  P.C  Or.  1992);  cart  denied 


113  S.  CL  1961  (1993).  Omsequently, 
treatment  to  levels  lower  than  the 
characteristic  levels  normally  is 
required.  Id.  Commenters  took  issue 
with  the  Agency's  use  of  date  from 
previous  ndemaldngs  (those 
establishing  UTS)  in  setting  the  TC 
metal  standards.  After  considering 
comments  and  new  information,  EPA 
believes  applying  the  UTS  levels  to  TC 
metal  waste  is  still  quite  valid,  but  in 
some  cases  the  new  date  indicate  that 
the  UTS  levels  shoidd  be  modified  to 
better  reflect  the  imiverse  of  wastes  that 
would  now  be  sub)ect  to  the  standards. 

As  a  resuh.  the  Agency  is  proposing 
to  modify  the  propmal  so  that  the 
treatment  standards  for  the  following 
metal  wastes  would  be  higher  (less 
stringent)  than  the  current  UTS:  barium, 
beryllium,  cadmium,  nickel,  lead, 
thallium,  vanadium,  and  selenium.  The 
Agency  is  proposing  to  lower  the  UTS 
for  antimony,  diromium  (total),  silver, 
and  zinc.  The  revised  UTS  levels  for  all 
twelve  metal  constituente  would  apply 
to  all  wastes,  Usted  or  characteristic, 
that  are  subject  to  UTS.  In  some  cases, 
the  proposed  increase  in  UTS  still 
would  lower  the  existing  standard 
(making  it  more  stringent)  for  the  TC 
metal  waste  in  question.  An  example  is 
the  constituent  lead.  The  current  UTS 
standard  is  0.37  milligrams  per  liter, 
while  the  standard  for  TC  OMtal  nvastas 
is  5.0  milligrams  per  liter,  becauae  theae 
wastes  have  bam  8ub|ect  to  the  TC  level 
rather  than  to  UTS  prior  to  this  rule. 
Today's  proposal  would  revise  the  UTS 
level  for  lead  from  0.37  milligrams  par 
Uter  to  0.75  milligrams  per  Uter  TCLP. 
This  would  make  the  lead  stendaid  leas 


stringent  for  listed  wastes  (and 
characteristic  wastes  such  as  corrosive 
wastes  that  are  not  characteristic  for 
metals),  but  would  lower  (make  more 
stringent)  the  lead  standard  for  TC  metal 
wastes  required  to  meet  UTS. 

B.  Applicability 

The  new  treatment  standards  would 
apply  to  foiu  sets  of  hazardous  wastes, 
llie  first  is  TC  metal  wastes,  which  are 
those  found  to  be  characteristic  because 
one  of  their  metal  concentrations  is 
higher  than  the  TC  level.  One  group  of 
TC  metal  wastes  would  be  subject  to 
treatment  standards  for  the  first  time: 
those  which  are  found  hazardous  by 
testing  with  the  Toxic  Characteristic 
l-aafhing  Procedure  (TCLP)  but  not  by 
the  Extraction  Procedure  that  was 
formerly  used.  This  somewhat  arcane 
distinction  (neoessiteted  by  stetutcHy 
language)  is  discussed  in  mcne  detail  in 
the  following  section.  EPA  proposed 
standards  for  all  TC  metal  wastes  on 
August  22, 1995  (60  FR  43582),  and 
today's  action  would  modify  the 
proposed  standards,  as  discussed  in 
detail  below.  The  second  set  of  wastes 
affected  by  this  rule  are  currenUy 
subject  to  UTS.  so  for  these  wastes,  the 
proposed  standards  may  provide 
regulatory  relief  these  are  the  other 
characteristic  wastes  (toxic  organic, 
ignitable.  oorroaive.  or  reactive)  that 
contain  any  of  the  nine  metal 
constituente  as  underlying  hazardous 
constituents.  The  third  set  of  wastes  also 
vrould  ganeraUy  have  less  stringent 
ftand<!r^f  These  are  listed  wastes  that 
are  required  to  treat  any  of  the  nine 
metal  ooostituente  to  meet  Am 
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numerical  universal  traatment 
standards.  Finally,  one  last  set  is  being 
required  to  meet  LDR  treatment 
standards  for  the  first  time:  mineral 
ing  wastes  that  exhibit  a 


prooessii 
nazardov 


lous  waste  characteristic.  (See  55 
FR  at  22667  (June  1, 1990)  explaining 
why  mineral  processing  wastes  no 
longer  considered  eligible  for  exempt 
status  under  the  Bevill  amendment  are 
classified  as  "newly  identified"  for 
purposes  of  LDR  prohibitions,  and, 
noioe,  not  yet  subject  to  LDRs  until  EPA 
adopts  regulations  expressly  prohibiting 
them  from  land  disposal  and 
establishing  treatment  standards  for 
them.)  The  Agency  proposed  treatment 
standards  for  those  wastes  on  January 
25, 1996  (61  FR  2359),  and  today's 
action  seeks  comment  on  revisions  to 
those  proposed  standards. 

C.  Background 

Land  disposal  of  hazardous  wastes  is 
largely  prohibited  by  statute,  unless  the 
wastes  are  treated  before  land  disposal 
to  satisfy  treatment  standards 
established  by  EPA.  RCRA  sections 
3004(d)-(g).(m).  In  developing  these 
treatment  standards,  EPA  has  sought  to 
make  the  standards  as  imifoim  as 
possible  while  adhering  to  the  ultimate 
requiremmt  that  the  standards  be 
sufficient  to  minimize  threats  to  human 
health  and  the  environment  The  residts 
are  the  UTS  whereby  the  Agency  has, 
wherever  possible,  developed  the  same 
numerical  limit  for  a  hazardous 
constituent  in  all  of  the  hazardous 
wastes  where  the  constituent  is  present 
See  268.40  and  59  FR  47982,  September 
19, 1994. 

Today's  notice  reproposes  treatment 
standaids  for  the  following  toxic  metals: 
barium,  cadmium,  chromium,  lead, 
selenium,  silver,  antimony,  beryUiiun, 
nickel,  thallium,  vanadium,  and  zinc. 
Since  it  affects  the  UTS.  the  following 
hazardous  wastes  would  be  affected:  (a) 
cfatfacteristic  hazardous  wastes  where 
these  metals  are  present  as  Underlying 
Hazardous  Constituents  (See  268.2(Q 
and  59  FR  47982,  September  19, 1994); 
and  (b)  listed  wastes  which  have 
treatment  standards  for  one  or  man  of 
these  metals.  In  addition,  these 
standards  would  affect  the  traatment 
standards  for  wastes  that  exhibit  the 
characteristic  of  toxicity  as  measured  by 
the  ToxicityGharacteristic  Leadiing 
Procedure  (TCLP)  because  of  the 
presence  of  these  metals.  These  include 
both  the  wastes  that  are  newly 
identified  because  they  exhibit  the 
toxicity  characteristic  (TC),  wdiich  are 
not  yet  prohibited  from  land  disposal, 
and  wastes  that  were  already  identified 
as  hazardous  under  the  predeoessor 
leaching  protocol,  the  Extraction 


Procedure  (Q*),  whidi  remain 
hazardous  because  they  also  exhibit  the 
TC  EPA  already  promulgated  treatment 
standards  tat  this  latter  class  of  wastes 
(wastes  identified  as  hazardous  which 
exhibit  both  EP  and  TC  toxicity),  but 
these  standards  were  established  at  the 
characteristic  level.  55  FR  22520,  June  1, 
1990. 

The  D.C  Circuit  remanded  the 
standards  for  lead  and  chromium  as 
being  insufficiently  stringent  when  data 
indicated  that  further  increments  of 
treatment  were  technically  feasible.  976 
F.  2d  at  27,  32.  These  proposed 
standards  would,  among  other  things, 
respond  to  that  remand.  The  standuds 
also  would  satisfy  Q>A'8  legal 
obligations  to  develop  treatment 
standards  for  newly  identified 
hazardous  wastes  within  6  months 
following  the  wastes'  identffication  as 
hazardous,  RCRA  section  3004(g)(4), 
subsequently  extended  by  consent 
decree.  [EOF  v.  Reilly.  Cir  No.  89-0598, 
D.D.C) 

D.  Proposal  of  Revised  Tnatinent 
Standards  for  Metal  Constituents  in  TC 
Metal  and  Other  Metal-bearing  Wastes 

1.  August  22, 1995  Proposed  Treatment 
Standards  for  TC  Wastes 

In  support  of  the  Phase  IV  proposal 
(60  FR  43654),  EPA  performed  a 
comprehensive  re-evaluation  of  the 
available  treatment  performance  data 
from  both  listed  and  characteristic 
wastes  for  all  metal  constituents  in  the 
UTS  table.  This  analysis  was  conducted 
in  order  to  determine  whether  UTS 
levels  could  appropriately  be  transferred 
to  TC  metal  wastes.  Treatment  standards 
for  most  of  the  toxic  metals  in 
nonwastewater  listed  wastes  were  based 
upon  the  performance  of  High 
Temperature  Metal  Recovery  (HTMR), 
based  on  treatment  of  hazardous  wastes 
K061,  K062  and  F006  (59  FR  47998. 
September  19, 1994).  At  that  time,  the 
Agency  determined  that  both  HTMR 
and  stabilization  were  BOAT  and  that 
while  the  mafority  of  the  UTS  numbers 
were  based  on  High  Temperature  Metal 
Recovery,  stabilization  was  also  capable 
of  treating  to  the  UTS  levels.  (See 
USEPA,  "Background  Document  for 
Treatment  Technologies",  Jime  1991; 
and  USEPA,  "Metals  Recovery 
Processes  Ux  RCRA  Hazardous  Waste", 
December  1994).  As  such,  the  Agency 
proposed  that  the  metal  UTS  should 
also  be  the  LDR  treatment  standards  for 
characteristic  metal  wastes.  This 
resulted  in  the  proposed  change  of 
treatment  standards  for  six  TC  metal 
constituents  (barium,  cadmium, 
chromium  (total),  lead,  selenium  and 
silvar).  The  Agency  did  not  propose  a 


change  in  the  treatment  levels  for 
arsenic  (D004)  or  mercury-retort 
residues  (D007),  and  those  constituents 
are  not  discussed  further  in  today's 
notice. 

2.  Comments  to  the  August  22, 1995 
Proposal 

In  response  to  the  Phase  IV  proposal, 
the  Agency  received  numerous 
comments  on  the  proposed  treatment 
standards.  The  commenters  raised  three 
basic  issues  with  regard  to  the  data  \ised 
to  develop  the  standards:  (1) 
characteristic  metal  wastes  were 
extremely  variable  and  that  the  data 
used  to  calculate  the  treatment 
standards  were  not  representative  of  the 
diversity  of  TC  metal  wastes:  (2)  while 
both  HTMR  and  stabilization  were 
determined  to  be  BDAT,  the  standards 
were  based  solely  on  HTMR,  a 
technology  not  commercially  available 
for  many  TC  metal  wastes;  and  (3)  the 
standards  were  not  uniformly 
achievable  when  waste  streams  with 
multiple  toxic  metals  were  being 
treated.  In  light  of  these  concerns,  the 
commenters  urged  the  Agency  to  obtain 
additional  data  that  would  demonstrate 
the  effectiveness  of  stabiUzation  on  TC 
metal  waste  streams  and  to  more  fiilly 
characterize  the  diversity  of  these  waste 
streams. 

The  following  commenters  provided 
the  Agency  with  stabilization 
performance  data:  Battery  Council 
International,  American  Foundrymen's 
Association,  Chemical  Waste 
Management  and  the  Environmental 
Treatment  Council  These  commenters 
provided  extensive  composite  data  on 
the  stabilization  of  various  TC  metal 
wastes.  While  each  of  the  data  sets 
provided  information  on  the  various 
performance  levels  of  stabilization 
treatment,  they  did  not  provide  the 
Agency  with  the  full  range  of 
information  necessary  to  re-evaluate  or 
re-calculate  the  treatment  standards 
based  on  EPA's  BDAT  protocol  (see 
USEPA  "Final  Best  Demonstrated 
Available  Technology  (BDAT) 
Background  Docimient  for  Quality 
Assurance/Quality  Control  Procedures 
and  Methodology",  Office  of  Solid 
Waste,  October  23, 1991).  The  Agency, 
convinced  that  additional  data  were 
needed  to  further  assess  the  treatment  of 
TC  metal  wastes,  attempted  to  obtain 
the  additional  information  from  the 
commentms;  however,  the  information/ 
data  required  by  the  conmienters  that 
would  resuh  in  the  generatioD  of  a 
"BOAT'  quaUfy  data  set  has  not  been 
forthcoming.  The  reader  is  refiened  to 
the  nilemaking  docket  for  analysis  and 
diacuaaion  otUtB  dau  submittds. 


3.  Development  of  Revised  UTS  for  TC 
Metal  Wastes 

In  response  to  the  concMtis  raised  by 
the  commenters  regarding  the  lack  of 
stabilization  data  for  TC  metal  wastes, 
and  the  concern  that  some  UTS  levels 
may  be  unachievable  by  stabilization, 
the  Agency  b^an  an  effort  to  obtain 
additional  traatment  performance  data 
that  better  characterized  the  diversity  of 
metal  wastes.  During  September  1996. 
EPA  conducted  site  visits  at  three 
hazardous  waste  treatment  facilities. 
These  £w:ilities  represented  difiierent 
types  of  treatment  operations:  one 
focility  was  a  laige  commercial  TSDF 
that  employed  conventional 
stabilization  techniques  to  treat  a  wide 
array  of  inorganic  metal  wastes  and 
anodier  was  an  on-site  treatment  focility 
that  focused  on  the  stabilization  of 
inorganic  metal  slag.  A  third  facility  was 
commercial  and  focused  on  stabilization 
of  inorganic  materials  using  non- 
conventional  stabilization  techniques. 
During  these  site  visits,  the  Agency 
either  gathered  performance  data  from 
company  records  or  requested  the   . 
collection  of  actual  treatment 
performance  data  through  sampling  and 
analysis.  The  Cecilities  provided  the 
Agency  with  detailed  performance  data 
consistent  with  BDAT  protocols 
(including  effluent  grab  samples). 

The  performance  data  represented  a 
wide  range  of  metal-bearing  wastes 
(both  listed  and  characteristic)  that  the 
Agency  believes  represents  the  most 
difficult  to  treat  metal-bearing  wastes. 
The  types  of  wastes  treated  included 
mineral  processing  wastes,  baghouse 
dust,  battery  slag,  soils,  pot  solids, 
recycling  by-products,  and  sludge.  TCLP 
values  in  the  untreated  wastes  included 
4430  mg/1  lead.  1580  mg/1  chromium, 
82  mg/1  barium  and  4280  mg/1 
cadmium.  In  addition,  nimmous  waste 
streams  contained  multiple  metals 
which  would  be  representative  of  a 
characteristic  waste  with  UHCs,  while 
other  waste  streams  had  significant 
concentrations  of  combination  metals 
including:  lead  and  cadmium,  barium 
and  lead,  and  chromium  and  antimony. 
The  Agency  reviewed  all  the 
performance  data  and  the  facility 
treatment  operations.  It  determined  that 
at  least  two  of  the  facilities  were  vrM- 
designed  and  well-o{>erated  and 
represented  BDAT  technology  for  the 
full  range  of  TC  metals  and  the  metal 
UHCs  that  are  often  found  in  these 
wastes.  The  reader  is  referred  to  the 
rulemaking  docket  for  a  complete 
discussion  of  the  site  visits  and  the  data 
collected  by  the  Agency.  See  item 
numbers  2,  5,6, 17, 18, 19,and  20  in  the 
docket  submittal  entitled.  Documents 


Supportirfg  the  Beproposed  Treatment 
Standards  for  DOOS,  D006.  D007.  D008, 
DOIO.  and  DOl  1  Wastes  and  the 
Proposed  Revision  to  the  Universal 
Treatment  Standards  for  Barium, 
Cadmium.  Chromium  (total).  Lead, 
Selenium.  Silver.  Antimony.  Beryllium. 
Nicksl.  Thallium.  Vanadium  and  Zigc. 
Note  again  that  while  EPA  has 
developed  data  and  is  proposing  new 
treatment  standards  for  vanadium  and 
zinc,  they  are  not  regulated  as 
underlying  hazardous  constituents. 

In  addition,  between  October  1994 
and  December  1995,  the  Agency 
obtained  performance  data  from  one 
HTMR  facility  based  totally  on  grab 
samples.  (The  reader  is  referred  to  items 
3  and  16  in  the  aforementioned  docket 
materials  for  a  complete  discussion  of 
the  HTMR  data  set)  The  assessment  of 
the  new  data  sets  began  with  the 
calculation  of  treatment  standards  for 
each  of  the  two  data  sets,  i.e., 
stabilization  and  HTMR.  Next,  the 
Agency  compared  these  treatment 
levels.  Based  on  this  comparison,  the 
Agency  selected  the  highest  standard  for 
each  metal  to  establish  UTS  and  to 
allow  for  process  variability  and 
detection  limit  difficulties.  The  Agency 
believes  that  this  approach  is  consistent 
with  the  intent  of  UTS  and  derives 
limits  achievable  by  both  HTMR  and 
stabilization  technologies.  The  new  data 
also  confirmed  that  the  other  proposed 
levels  (i.e.,  UTS)  proposed  on  August 
22, 1995  for  TC  metal  waste  and  on 
January  25, 1996  for  mineral  processing 
waste  are  in  fact  achievable  with  grab 
sampling  by  both  stabilization  and 
HTMR.  Therefore,  EPA  is  not  proposing 
to  modify  any  levels  except  those  * 

discussed  here. 

As  a  result  of  this  new  analysis,  the 
Agency  is  today  proposing  to  change  the 
treatment  standard  for  the  following  TC 
metal  constituents  as  well  as  their 
associated  UTS:  barium,  cadmium, 
chromium,  lead,  and  silver.  In  addition, 
the  Agency  is  proposing  to  change  the 
UTS  for  antimony,  nid^l,  thalliiun, 
vanadium,  beryllium,  and  zinc  With 
these  changes,  the  Agency  is 
establishing  metal  treatment  standaids 
using  performance  data  based  solely  on 
grab  samples.  EPA  used  the  same 
methodology,  sometimes  called  "C  99" 
in  calculating  today's  proposed  levels 
(i.e.,  the  proposed  UTS  levels)  as  has 
been  used  in  past  rulemakings  (56  FR 
41164,  August  18, 1991)  and  the  BDAT 
Backgroimd  Document  for  IC061  dated 
August  1991.  The  table  at  the  md  of  this 
section  provides  information  detailing 
the  standards  generated  by  both  data 
sets  as  ivell  as  the  newly  proposed 
standards.  The  Agency  discusses  next 
t%vo  metals  where  data  are  still  limited. 


4.  Proposed  Revision  of  UTS  for 
Selenium 

In  the  Phase  IV  proposal,  the  Agency 
proposed  a  treatment  standard  of  0.16 
mg/1  for  nonwastewater  forms  of  DOIO- 
selenium  (60  FR  43654,  August  22, 
1995).  Thi^  number  was  the  UTS  level 
for  selenium  that  was  promulgated  in 
die  Phase  n  rule  (59  FR  47980, 
September  19, 1994).  Today,  the  Agency 
is  proposing  to  change  the  UTS  for 
selenium  to  5.7  mg/1  TCLP  and  retain 
the  current  treatment  standard  of  5.7 
mg/1  TCLP  for  DOIO  waste.  This  would 
in  efiisct  create  a  uniform  standard  of  5.7 
mg/1  TCLP  for  nonwastewater  fonns  of 
selenium.  (The  Agency  received  no 
comment  on  the  proposed  wastewater 
treatment  standard  for  selenium  and  is 
not  asking  for  further  comment  on  this 
issue.) 

Several  commenters  suggested  that 
EPA  establish  the  treatment  standard  for 
selenium  at  the  TC  level  (1.0  mg/1)  for 
nonwastewaters  or  promulgate  a  revised 
treatment  standard  for  DOIO  based  on 
stabilization  performance  data. 
Commenters  proposed  altonative 
treatment  standaids  for  DOIO  wastes 
that  ranged  from  0.20  mg/l  to  10.0  mg/ 
1.  The  commenters  argued  that  the 
proposed  standard  of  0.16  mg/1  which 
was  based  on  the  performance  of  High 
Temperature  Metals  Recovery  (HTMR) 
was  not  achievable  by  stabilization  and 
that  commercial  HTMR  units  may  not 
accept  selenium-containing  wastes 
making  the  technology  unavailable,  or  at 
least,  not  suitable  as  the  technology 
basis  for  a  uniformly-applicable 
treatment  standard.  Furthermore,  the 
commenters  argued  that  the  Agency  did 
not  account  for  the  difficulties  in 
stabilizing  wastes  containing  high  levels 
of  selenium  in  conjunction  with  the 
presence  of  other  metals  when 
developing  the  treatment  standard.    ~ 

One  comment  focused  on  the  inability 
to  stabilize  selenium-containing  wastes 
in  the  presence  of  other  metals.  The 
commenter  stated  that  they  did  not  feel 
that  0.16  mg/1  TCLP  for  nonwastewater 
forms  of  DOIO  was  routinely  achievable 
utilizing  best  operating  practices.  As 
stated  in  their  comment,  selenium  has  a 
pH  and  solubility  that  is  significandy 
different  frtim  other  characteristic 
metals.  Selenium's  minimum  solubility 
is  at  a  neutral  to  mildly  acidic  pH  (6.5- 
7.5),  while  it  is  highly  soluble  in  the 
alkaline  pH  range  (8-12).  The  other 
characteristic  metals  have  a  minimum  - 
solubility  in  the  strongly  alkaline  pH 
range  (8-12),  while  their  solubility 
increases  at  neutral  and  acidic  pH 
leveb.  This  difference  in  solubilities, 
the  commenter  stated,  creates  a  problem 
for  treating  wastes  with  a  mixture  of 
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characteristic  metals  which  include 
selenium.  Since  there  is  a  difiisrence  in 
solubilities  for  the  metals  depending  on 
the  pH  of  the  stabilized  wastes,  if  a 
neutral  pH  is  maintained  in  treatment, 
selenium  will  not  leach  but  the  other 
metals  will,  if  a  high  pH  is  maintained, 
the  selenium  will  leach  while  the  other 
metals  will  not.  In  light  of  these 
distinctly  different  pH/solubility  curves 
for  seleniimi  and  other  characteristic 
metals,  the  commenter  believes  that  the 
treatment  standard  for  selenium  should 
be  established  at  a  higher  level.  In 
support  of  the  commenters  claims,  a 
laboratory  study  was  submitted  showing 
the  leachability  of  selenium  while 
varying  pH  and  binder  to  waste  ratios. 

The  Agency  has  researched  the  claims 
made  by  the  commenter  and  concurs 
with  his  assertions.  The  Agency  is 
convinced  that  wastes  containing 
selenium  concentrations  greatw  than  1.0 
mg/1  TCLP  in  the  presence  of  other 
metals,  e.g.,  cadmium,  lead  or 
chromium  may  encounter  difficulties  in 
stabilization  due  to  the  difiisrent 
solubility  curves  noted  above.  While  it 
may  be  possible  to  treat  a  DOlO  waste 
to  the  proposed  treatment  standard  of 
0.16  n^  TCLP,  in  the  absence  of  other 
metal  contaminants,  the  Agency  cannot 
be  certain  that  this  would  or  could 
occur.  The  Agency  believes  that  it  is 
more  realistic  to  assume  that  treatment 
will  occur  in  the  presence  of  other 
metals  thus  limiting  the  effiectiveness  of 
stabilization  on  selenium.  As  such,  the 
Agency  has  decided  to  propose  to 
m^intnin  the  current  treatment  standard 
for  nonwastewater  forms  of  DOlO  at  5.7 
mg/1  TCLP.  This  standard  is  based  on 
the  stabilization  hf  a  DOlO  waste 
containing  700  ppm  selenium  and  is 
considered  by  the  Agency  to  be  the  most 
difficult  to  treat  selenium  waste.  See  the 
Third  rule  (55  FR  22574.  June  1, 1990.) 

The  Agency  notes  that  because  this 
treatment  standard  is  above  the  level  of 
leechable  selenium  that  defines  the 
waste  as  DOlO  (1.0  mgA  TCLP),  DOlO 
wastes  that  are  generated  at  a  level 
between  5.7  m^  and  1.0  mg/1  TCLP 
meet  the  treatment  standard  but  are  still 
considered  to  be  hazardous  wastes 
(assuming  the  TCLP  value  exceeds  1.0 
mg/1)  and.  therefore,  must  be  land 
disposed  in  a  Subtitle  C  facility.  In 
addition,  since  the  treatment  standard 
for  selenium  is  above  its  characteristic 
level,  selenium  would  not  be  recognized 
asanUHC 


The  Agency  has  also  decided  to 
propose  a  change  in  the  UTS  for 
selenium  from  0.16  mg/1  to  5.7  mg/1 
TCLP.  While  the  Agency  has 
performance  data  showing  treatment 
levels  for  seleniimi  of  between  0.16  to 
0.29  mg/1  TCLP  for  stabilization  and 
HTMR  technologies,  these  levels  seem 
to  be  achievable  only  with  extremely 
low  concentrations  of  selenium  in  the 
untreated  waste.  Therefore,  the  Agency 
feels  that  this  standard  does  not  reflect 
the  true  diversity  of  the  waste  stream, 
nor  is  it  reflective  of  the  most  difficult 
to  treat  selenium  waste.  As  such,  the 
Agency  feels  that  5.7  mg/1  TCLP  is  a 
better  assessment  of  treatability  and  a 
more  appropriate  standard. 

5.  Proposed  Revision  of  UTS  for 
Beryllium 

In  the  Phase  IV  proposal,  the  Agency 
proposed  to  change  the  UTS  for 
beryllium  from  0.014  mg/1  TCLP  to  0.04 
mg/1  TCLP,  based  on  composite  data  (60 
FR  43683,  August  22. 1995).  A 
commenter  was  critical  of  the  proposed 
beryllium  level  and  stated  that  0.04 
mg/1  TCLP  was  too  stringent  and  not 
supported  by  stabilization  data. 
However,  thie  Agency  has  been  unable  to 
obtain,  despite  repeated  efforts,  any 
treatment  performance  data  from  that 
commented'  to  validate  rlaiTu*  that  the 
treatment  standard  is  not  achievable. 
Also,  the  Agency  recognizes  that 
proposing  to  use  composite  data  was  an 
error,  as  this  is  not  consistent  with 
BDAT  methodology,  as  discussed  above. 
As  such,  the  Agency  is  proposing  a  UTS 
for  beryllium  based  on  available 
^rformance  data  from  the  stabilization 
and  HTMR  focilities  described  above. 
These  data,  which  admittedly  do  not 
include  incoming  waste  with  high 
beryllium  levels,  show  that  the 
appropriate  treatment  level  is  0.018 
mg/1.  Therefore,  the  Agency  is  today 
proposing  a  revised  UTS  of  0.018  mg/1 
TCLP  (actually  0.02  mg/1,  due  to 
rounding)  for  nonwastewaters  based  on 
the  performance  of  HTMR  using  grab 
samples.  The  Agency  is  however, 
soliciting  comment  on  whether  there  are 
difficulties  in  treating  various 
beryllium-containing  waste  streams. 
The  Agency  welcomes  the  opportunity 
to  evaluate  any  performance  data  and 
reminds  the  reader  should  any 
hazardous  beryllium  production  wastes 
fiul  to  meet  the  0.018  mg/1  TCLP  level 
(if  finalized),  the  bcility  may  apply  for 
a  treatability  variance  under  40  CFR 
288.42. 


6.  Proposed  Revision  of  UTS  for  Silver 

EPA  proposed  a  concentration  level  of 
0.30  mg/1  as  the  treatment  standard  for 
silver  nonwastewaters,  based  on  data 
from  the  treatment  of  K061  waste 
sampled  on  a  composite  basis.  See  60 
FR  43684,  August  22, 1995.  Citing  low 
human  health  risks  from  silver, 
commenters  stated  that  EPA  should  not 
be  setting  a  treatment  standard  for  silver 
that  is  lower  than  the  characteristic 
level  of  5.0,  and  insteed  should  remove 
silver  from  the  list  of  TC  constituents 
altogether.  Later,  EPA  issued  a  Notice  of 
Data  Availability  which  stated  that  EPA 
was  not  prepared  to  make  a  decision  on 
whether  or  not  to  retain  silver  on  the  TC 
list,  but  that  the  Agency  was 
considering  two  new  treatment  standard 
options:  a  UTS  level  of  5.0  mg/1,  or  a 
level  of  5.0  mg/1  for  DOll  whUe 
maintAining  a  UTS  of  0.30  mg/1  for  all 
other  silver-containing  waste.  See  61  FR 
21420,  May  10, 1996. 

EPA  is  still  studying  silver  in  order  to 
decide  on  its  status  as  a  TC  waste,  and 
is  not  proposing  any  change  to  that 
status  in  today's  notice.  However,  EPA 
is  proposing  a  revised  UTS,  based  on 
the  new  data  on  metal  constituents 
discussed  above.  For  silver,  the  data  is 
based  on  treatment  by  High 
Temperature  Metals  Recovery  and  on 
the  preferred  method  of  grab  sampling. 
The  data  supports  a  level  of  0.1 1  mg/1 
for  silver  nonwastewaters,  making  the 
standard  more  stringent  than  proposed 
in  either  of  the  earlier  notices. 

EPA  believes  that  silver  wastes  are 
generally  recycled  due  to  their 
economic  value  and  are  covered  by  the 
special  streamlined  standards  for 
recyclable  materials  utilized  for 
precious  metal  recovery  at  40  CFR  Part 
266.70  Subpart  F.  There  may  be  little  or 
no  land  disposal  of  silver  wastes,  hence 
little  or  no  impact  of  applying  a  new 
treatment  stanidard.  EPA  is  today 
seeking  information  on  quantities  of 
silver  nonwastewaters  that  would  be 
affected  by  LDR  treatment  standards, 
and  on  whether  a  level  of  0.11  mg/1  is 
achievable  for  those  wastes  if  they  exist 
However,  as  discussed  above,  standards 
in  the  LDR  program  can  be  either 
technology-  or  risk-based.  In  the  absence 
of  definitive  risk  information,  the 
Agency  sets  technology-based 
standards.  Data  from  both  HTMR  and 
stabilization  technologies  show  0.11 
mg/1  is  achievdde  for  nonwastewaters. 


PROPOSED  UNIVERSAL  TREATMENT  STANDARDS  FOR  TWELVE  METAL  CONSTnUENTS  CALCULATED  FROM  HTMR  AND 
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;  The  proposed  uniyarsat  treaiment  standaid  (UTS)  was  esiabished  by  selecting  the  higher  of  the  two  treatment  standards  that  were  cal- 
culated from  stabMzed  wastes  and  HTMR  residues. 
"The  praposed  UTS  leveto  for  antimony  and  beryMum  were  rounded  14}  to  the  newest  0.01  m^  TCLP. 
***Vanadhjm  and  zinc  are  not  underiying  hazardous  constituents. 


7.  Demonstrating  Compliance  by  Grab  or 
Composite  Sampling 

EPA  has  long  preferred  that 
compliance  ivith  the  LDR  standards  for 
nonwrastewaters  be  based  on  grab 
samples  (a  one*time  sample  taken  from 
any  part  of  the  waste),  rather  than 
composite  samples  (a  combination  of 
samples  collected  at  various  locations 
for  a  given  waste,  or  samples  collected 
over  time  from  that  waste).  This  is 
because  "grab  samples  normally  reflect 
maximum  process  variability,  and  thus 
would  reasonably  characterize  the  range 
of  treatment  system  performance."  (See 
54  FR  at  26605-06,  June  23, 1989;  55  FR 
at  22539,  June  1, 1990.)  This  type  of 
sampling  is  in  keeping  with  the  tiltimate 
objective  of  the  land  disposal 
restrictions  program:  that  all  of  the 
hazardous  waste  to  be  land  disposed  be 
treated  in  a  way  that  minimirjm  the 
threats  that  land  disposal  could  pose, 
not  just  that  some  average  portion  of  the 
waste  be  so  treated  (a  possible  result  of 
using  composite  sampling).  In  addition, 
there  is  an  implementation  advantage  to 
use  of  grab  sampling,  since  enf(»c«nent 
for  EPA,  authorized  states,  or  citizen 
groups  is  facilitated  if  enforcement  can 
be  based  on  individual  sampling  events 
(as  occurs  with  grab  sampling). 

The  universal  treatment  standards  for 
nonwrastewaters  are  consequently 
enforced  on  the  basis  of  grab  sampling. 
The  revisions  to  those  standards  for 
toxic  metals  reproposed  today  would 
likewise  be  enforced  cm  the  iMsis  of  grab 
ssmpling.  and.  in  all  cases  sre  based  on 
grsb  sampling  data.  EPA  intends  to 
maintain  that  regime,  %dth  the 
tempoEKy  exoeptioii  of  three  Vrastes: 


K061,  K062,  and  F006  managed  at 
certain  facilities,  as  described  below.*. 

Current  treatment  standards  for 
hazardous  waste  K061,  K062,  and  F006 
were  based  partially  on  the  use  of 
composite  rather  than  grab  sampling. 
That  is,  the  data  for  certain  of  the 
hazardous  constituents  regulated  under 
that  stuidard —  namely  brayllium, 
nidcel,  lead,  silver,  cadmium,  and 
thallium —  were  obtained  exclusively 
from  ccnnposite  samples,  and  the  data 
for  vanadium  and  zinc  came  partially 
from  composite  samples.  (See 
memorandum  from  Richard  Kinch  to 
RCRA  Docket  dated  August  19, 1991, 
regarding  promulgation  of  K061.  See 
also  57  FR  at  37207,  August  18, 1902. 
wHbdch  explains  that  K061  standards 
%vere  transferred  to  K062  and  Ft)06).  The 
BDAT  technology  for  this  waste  code 
was  High  Temperature  Metal  Recovery 
(HTMR).  and  the  composite  samples 
used  to  develop  parts  of  the  standard 
indeed  came  from  HTMR  facilities.  Id. 
The  two  HTMR  facilities  involved  in 
developing  the  data  for  the  current 
standards  have  pointed  out  in 
comments  to  the  Phase  IV  proposal  and 
to  earlier  LDR  rules  that  they  may  not 
be  able  to  adiieve  the  metal  treatment 
standards  for  these  waste  codes  if 
enforcement  is  based  on  grab  sampling, 
and  that  such  enforcement  is 
unwarranted  Cor  tbsir  fiirilities  sines  the 
underlying  data  used  to  develqp  the 
treatment  standard  for  these  wastes 
included  ctunposite  data.  (See 
comments  fam.  Horsehead  Resouioe 
Development  Company,  Inc.  and 
International  Metals  Redamation 
Company,  Inc.  in  the  dodDst  far  die 


Phase  IV  proposal.  60  FR  43654.  August 
22. 1995). 

EPA  is  rectifying  this  problem  in  the 
short  term  by  tillowing  two  HTMR 
facilities.  Horse  head  Resource 
Development  Company  Inc.  and 
International  Metals  Reclamation 
Company  Inc  to  comply  with  the 
current  treatment  standards  for  K061, 
K062,  and  F006  through  use  of 
composite  samples.  The  two  facilities 
XDMsX,  follow  the  procedures  contained  in 
two  dociunents  in  appendices  to  this 
preamble,  entitled  "Procedures  For 
Horse  Head  Development  Company  to 
Establish  Compliance  With  RCRA 
Treatment  Standards  st  40  CFR  268.40 
snd  268.48  bx  K061,  K062.  and  F006 
residuals;  and  "Procedures  For 
INMETCO  to  Establish  Complianca 
With  RCRA  Treatment  Standards  at  40 
CFR  268.40  and  268.48  far  K061.  K062. 
and  F006  residuals." 

However,  EPA's  ultimate  intent  is  to 
require  compliance  with  UTS  on  a  grab 
basis  for  all  facilities,  innliiHing  HTMR 
facilities  treating  K061.  K062,  or  F006. 
As  discussed  above,  EPA  has  received 
additicmal  grab  sample  data  on  metal- 
bearing  haamlous  waste  that  was  not 
available  at  the  time  UTS  was 
promulgated.  As  discussed  above,  EPA  - 
has  proposed  to  use  the  new  data  to 
revise  the  UTS  standards  fcv  some 
constituents.  It  appears  that  with  the 
new  UTS  metal  levels  proposed  in  this 
notice,  that  HTMR  facilities  diould  be 
sble  to  meet  UTS  on  a  grab  sampling 
basis.  There  are  some  (Ute  (from  one 
facility)  suppcHting  diis  position,  and 
EPA  baa  rsquasted  additional  data  from 
the  other  facility,  wbkh  has  indicated  it 
will  provide  additional  data  within  six 
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months.  Therefore,  EPA  will  consider 
data  received  until  six  months  from  the 
date  this  notice  is  published  in  the 
Federal  Register  before  making  a  final 
decision.  T^e  Agency  will  act  sooner,  if 
in  its  judgement  there  is  little  likelihood 
that  additional  data  will  be  available 
within  six  months.  Currently  the 
Agency's  view  is  that  the  UTS  levels 
proposed  today  can  be  met  by  both 
stabilization  and  HTMR.  and  grab 
sampling  must  be  required  in  all  cases. 

IV.  Revised  Treatment  Standards  for 
Mineral  Processing  Wastes 

A.  Summary 

EPA  is  proposing  to  apply  Universal 
Treatment  Standards,  as  revised  today, 
to  the  newly  identified  mineral 
processing  wastes.  The  revised 
treatment  standards  can  be  found  in  the 
table  at  the  end  of  the  section  in  this 
preamble  on  treatment  standards  for  TC 
metal  wastes. 

B.  Discussion 

On  August  22, 1995  the  Agency 
requested  comment  on  a  proposed 
rulemaking  which  would  apply  LDR 
treatment  standards  to  all  characteristic 
metal  wastes  (60  FR  43654),  and  on 
January  25, 1996  EPA  proposed  that 
those  same  standards  apply  to  mineral 
processing  waste  that  exhibit  a 
characteristic  of  hazardous  waste.  As 
noted  above,  such  wastes  are  considered 
to  be  "newly  identified"  for  purposes  of 
timing  of  LDR  prohibitions.  The 
comments  received  suggested  that  the 

Eroposed  treatment  standards  could  not 
e  achieved  using  stabilization 
treatment;  and  that  more  stabilization 
technology  performance  data  was 
necessary  to  set  treatment  levels  for  TC 
metals.  Since  the  receipt  of  these 
comments  the  Agency  has  conducted 
site  visits  to  facilities  using  stabilization 
technology  to  treat  mineral  prodsssing 
or  similar  wastes,  i.e.  TC  metal  wastes. 
See  Section  II  above  for  the  discussion 
of  TC  metal  waste. 

The  new  data  from  these  site  visits 
reaffirm  the  Agency's  position  that  the 
mineral  processing  wastes  are  similar 
(i.e.,  no  harder  to  treat)  than  those 
wastes  from  which  the  Universal 
Treatment  Standards  (UTS)  were 
established.  (In  addition  to  the  new  data 
on  TC  metal  waste  referenced  above, 
see:  Modified  Background  Dociiment 
dated  December,  1996  and  BDAT 
Backgroimd  Dociunent  for  TC  Metals 
dated  August,  1995;  and  Background 
Document  for  Universal  Treatment 
Standards  dated  September,  1994). 
Specifically,  the  new  site  visit  data 
came  from  facilities  treating  primary  or 
secondary  mineral  processing  (68%); 


CKnlities  that  generated  metal-bearing 
remediation  waste  (10%),  metal 
manufacturing  waste  (10%).  foundry 
wastes  (6%),  and  spent  metallic  wastes 
(6%),  most  of  whidi  exhibited  a 
characteristic  or  were  listed  hazardous 
wastes.  As  discussed  in  section  II  above, 
this  new  data  has  convinced  the  Agency 
that  some  revisions  should  be  made  to 
the  UTS.  With  these  revisions,  the 
Agency  concludes  that  UTS  levels  are 
a(^evable  for  mineral  processing 
wastes,  as  for  other  TC  metal  wastes. 

V.  Proposal  of  New  Options  for  Mineral 
Processing  Materials 

Today's  proposal  seeks  comment  on 
several  specific  options  considered  by 
the  Agency  related  to  recycling  of 
secondary  materials  from  mineral 
processing,  and  to  wastes  excluded  by 
the  Bevill  Amendment.  This  proposal  is 
a  supplement  to,  and  not  a  replacement 
of,  the  January  25, 1996  proposed  rule. 

The  first  issue  pertains  to  the  land 
storage  of  hazardous  mineral  processing 
secpndary  materials — that  is,  sludges, 
byproducts  or  spent  materials  generated 
by  and  legitimately  recycled  within  the 
mineral  processing  industry  sector, 
which  secondary  materials  would  be 
either  identified  or  listed  as  hazardous 
wastes  if  they  are  first  classified  as  solid 
wastes  (see  50  FR  at  616,  n.4,  and  627 
(Jan.  4, 1985)) —  and  when  such  storage 
could  occur  writhout  the  secondary 
materials  being  RCRA  "solid  wastes". 
The  second  issue  involves  whether  the 
wastes  generated  when  a  facility  uses 
alternative  feedstocks  along  witii  Bevill 
raw  materials  retain  Bevill-exempt 
status.  EPA  is  proposing  and  seeking 
comment  on  new  options  for  addressing 
these  issues.  The  final  matter  addressed 
is  a  limited  solicitation  of  comment  on 
the  question  of  whether  the  risks  posed 
by  soma  wastes  which  are  currently 
Bevill-exempt  warrant  futiu«  regulatory 
controls  by  the  Agency. 

A.  New  Option — Land  Stomge  of 
Secondary  Materials 

1.  General  Discussion 

In  the  January  25, 1996.  rule,  the 
Agency  proposed  changes  to  the  current 
definition  of  solid  waste  by  providing  a 
conditional  exclusion  for  primary 
mineral  processing  secondary  materials 
that  are  further  processed  within  the 
industry.  Under  this  approach,  mineral 
processing  secondary  materials  would 
not  be  solid  wastes  if  certain  conditions 
are  met.  These  conditions  included 
meeting  criteria  to  ensure  that  legitimate 
reprocessing  was  occurring  and  that  the 
land-based  unit  was  functioning  as  a 
process  unit  and  not  a  waste  disposal 
unit.  These  include:  a  performance 


standard  through  groimdwater 
monitoring;  technical  standard  by 
design  and  construction;  or  a 
determination  by  a  state  or  EPA  Region 
that  the  imit  is  fimctioning  as  a  process 
unit  See  generally  61  FR  at  2339-2351. 
In  response  to  this  proposal,  the  Agency 
received  101  comments,  many 
providing  the  Agency  new  information 
about  the  identification,  management, 
and  volumes  of  particular  wastes. 

The  information  from  the  comments, 
further  analysis  of  existing  data,  and 
new  data  collected  since  die  January  25. 
1996  proposal  indicate  that  mineral 
processing  secondary  materials  are 
generated  in  smaller  volinnes  than  EPA 
previously  befieved.  Further,  this  new 
information  indicates  that  a  significant 
number  of  secondary  mineral  processing 
materials  are  not  stored  in  land-based 
imits.  The  Agency  also  has  gathered 
additional  data  indicating  that  land- 
based  storage  of  secondary  materials 
contributes  to  environmental  releases. 
Based  on  this  information,  the  Agency 
questions  the  necessity  of  land-based 
storage  units  for  most  of  the  mineral 
processing  industry. 

The  Agency  today  is  proposing  a  new 
option  that  would  restrict  the  use  of 
land-based  units  for  secondary  materials 
generated  by  and  recycled  within  the 
mineral  processing  industry.  This  new 
option  would  condition  exclusion  from 
being  a  solid  waste  on  storage  in  units 
that  are  not  land-based — typically  tanks, 
containera,  or  buildings.  Thus,  if  a 
hazardous  secondary  material  from 
mineral  process  is  legitimately  recycled 
within  another  mineral  processing 
operation,  it  would  not  be  a  solid  waste 
provided  the  storage  that  precedes  the 
recycling  does  not  entail  land 
placement.  This  proposal  is 
conceptually  the  same  as  the  one  EPA 
proposed  for  the  oil-bearing  secondary 
materials  generated  by  and  recycled 
within  the  petroleum  industry.  See  60 
FR  57753  (Nov.  20. 1995).  The  Agency 
would  make  an  exception  where  there  is 
a  volimietric  necessity  to  use  land-based 
storage  units  to  store  hazardous 
secondary  materials.  The  Agency  is 
proposing  as  the  volmnetric  cut-off 
45,000  tons  per  year  for  solids  and  one 
million  tons  per  year  for  liquids — 
consistent  with  the  high  volume  criteria 
previously  established  by  the  Agency 
for  20  special  mineral  processing 
wastes.  (See  54  FR  36629,  September  1. 
1989).  High  volume  hazardous 
secondary  materials,  to  the  extent  that 
any  exist,  would  be  subject  to  the  land 
storage  ccmditions  based  on  the 
concepts  proposed  in  the  January  25. 
1996  Proposed  Rule.  (See  61  FR  at 
2345-48).  Further,  in  today's  notice  EPA 
is  providing  information  on  what  types 


of  tanks,  containers,  and  buildings 
would  be  suitable  as  storage  structures. 
In  general,  the  Agency  is  proposing  that 
these  units  be  able  to  contain  the 
secondary  materials,  but  would  not 
require  that  the  units  satisfy  subtitle  C 
desim,  operation,  and  perftumanoe 
standards.  (See  Non-RCRA  Tanks, 
Containers,  and  Buildings,  EPA,  1997). 
This  appriMch,  again,  is  analogous  to 
that  proposed  for  oil-bearing  secondary 
materials  generated  by  and  recycled 
within  the  petroleum  industry. 

The  Agency  received  comments  that 
land  based  units  were  not  protective 
due  to  imcontrolled  releases  of 
hazardous  constituents.  In  evaluating 
the  comments,  the  Agency  identified 
additional  information  which 
characterizes  how  mineral  processing 
land-based  units  can  release  or  threaten 
to  release  hazardous  constituents.  (See 
Damage  Cases  and  Environmental 
Releases.  EPA  1997).  Also,  the  Agency 
has  found  that  use  of  land-based  units 
to  store  hazardous  secondary  materials 
is  less  common  than  EPA  previously 
believed,  indicating  that  land-based 
storage  may  not  be  such  an  integral 
practice  of  the  mineral  processing 
industry.  Further,  as  noted  in  the 
preceding  paragraph,  the  information 
provided  by  conunenters  indicates  that 
the  volumes  of  mineral  processing 
secondary  materials  may  be  lower  than 
expected,  indicating  that  land-based 
storage  may  not  always  be  necessary 
because  comparable  quantities  of 
secondary  materials  frtim  other 
industrial  sectors  are  typically  managed 
in  tanks,  containers,  and  buildings  "Iliis 
information  is  provided  in  the  RCRA 
docket  for  pubUc  review  and  comment. 
(See  Characterization  of  Mineral 
Processing  Wastes  and  Materials,  EPA 
1997). 

The  information  collected  by  the 
Agency  indicates  that  mineral 
processing  hazardous  secondary 
materials  stored  in  land-based  imits  can 
pose  actual  and  potential  threats  to 
human  health  and  the  environment  Due 
to  particle  size  reduction,  heat,  and 
diemical  reactions  in  the  processing 
steps,  metal  compounds  and  other 
constituents  become  more  mobile  and 
concmtrated.  (54  FR  36614-38619, 
September  1, 1989).  Specifically,  EPA 
has  foimd  cases  where  land  storage 
(surface  impotmdments  and  piles)  of 
hazardoiu  secondary  mineral  processing 
materials  avraiting  recycling  increase 
the  potential  far  groundwater 
contamination,  contaminated  runoS^ 
windblown  dust,  and  soil 
contamination  and  increase  the  ooet  of 
cleanup.  (See  Damage  Cases  and 
Environmental  Releases.  EPA.  1997). 


In  the  case  of  piles,  the  storage 
practice  of  allowing  aeoondaiy  materials 
to  erode  due  to  raiodEdl  and  to  be  carried 
away  by  the  prevailing  winds  can  pose 
actual  or  potential  threats  to  himian 
health  and  environment  and  are 
suggestive  of  waste  din>osal  practices. 
(See  Damage  Cases  and  Environmental 
Releases.  EPA,  1997).  The  same  is  true 
for  surface  impoundments  where 
materials  are  allowed  to  migrate  to 
contaminate  soils  and  groundwater.  In 
contrast  to  these  practices,  most  other 
industries  which  generally  store 
secondary  materials  destined  for 
recycling  in  tanks,  containers,  or 
buildings.  Further,  and  more 
importantly,  these  land-based  storage 
pr«:tices  can  result  in  the  types  of 
environmental  damage  that  RCRA  was 
designed  to  prevmit '  Such  materials 
can  be  viewed  as  "part  of  the  waste 
disposal  problem"  when  stored  in  land- 
based  units,  and  hence  "discarded" 
(within  the  meaning  of  the  statutory 
definition  of  solid  waste.  RCRA  section 
1004  (27)).  Amaican  Mining  Congress 
V.  EPA.  907  F.2d  1179. 1186  (D.C.  Or. 
1990).  The  Agency  is  proposing 
conditions  that  would  better  define 
when  discard  is  not  occurring,  such  as 
storage  in  a  tank,  container,  or  building. 

The  Agency  received  sufficient 
comment  on  the  jurisdictional  solid 
waste  issues  in  the  January  25. 1996  rule 
and  requests  that  commenters  direct 
their  comments  solely  to  the  new 
options  in  today's  notice. 

As  noted  earner.  EPA  initially  found 
that  land-based  units  at  mineral 
processing  sites  have  historically  been  a 
significant  part  of  the  production 
processes  tjrpical  of  the  mining  and 
mineral  processing  industries.  (See  61 
FR  at  2340-41).  The  Agency  reasoned 
that  land-based  units  were  necessary 
due  to  large  volumes  of  materials 
managed  by  this  industry  (or.  in  some 
cases,  due  to  the  heat  of  the  material 
precluding  any  other  type  of  immediate 
handling)  and  historical  practices  for 
the  mineral  industry.  HowevOT.  the 
Agency  also  noted  that  there  is  a  trend 
for  some  mineral  processing  facilities  to 
manage  secondary  materials  in  tanks  at 
other  imits  which  provide  containment 
integrity.  The  Agency  believes  that  the 
trend  toward  storage  of  secondary 
materials  in  tanks,  containers,  and 
buildings  is  a  function  of  technological 
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advances,  process  dianges.  and 
sometimes  in  reqMXise  to  increasing 
environmental  UaUlity. 

The  Agency's  review  of  comments  on 
the  volumes  and  the  management 
iiractioes  of  secondary  mntwriala 
generated  support  the  observaticm  that 
udlities  are  less  likely  to  use  land- 
based  units  and  are  managing  mora 
hazardous  secondary  matwials  in 
contained  units.  Based  on  the  comments 
received  and  further  evaluation  of  new 
data,  the  Agency  has  found  the  volumes 
of  hazardous  secondary  materials  from 
mineral  processing  to  be  mtich  lower 
than  earUer  believed.  Specifically.  EPA 
found  that  of  the  119  hazardous  waste 
streams,  117  (98  percent)  were 
generated  in  quantities  lown  than  the 
respective  Bevill  hi^  voltmie  cutoCEs  for 
solid  and  liquids.  Even  more 
demonstrative  is  that  79  (48  solid  wastes 
and  31  liquid  wastes)  of  the  119  waste 
streams  are  generated  in  quantities  less 
than  5,000  tons  per  year.  (See 
Characterization  of  Mineral  Processing 
Wastes  and  Materials.  EPA,  1997). 

EPA's  assumption  that  there  was 
production-related  necessity  for  mineral 
processing  facilities  to  utilize  land- 
based  storage  units  is  also  called  into 
question  by  compsrison  of  other 
industries'  storage  practices  with 
respect  to  comparable  metal-bearing 
wastes  which  are  likewise  recycled  for 
metal  recovery.  For  example,  electric  arc 
furnace  dust  from  steel  smelting  (K061) 
is  a  similar  metal-hearing  waste  that  is 
also  re-processed.  K061  is  generated  at 
the  average  rate  of  4.662  tons  per  facility 
per  year.  Howevw.  IC061  is  stcned  in 
tanks,  containen.  and  buildings,  not  on 
the  land.  There  is  no  evidence  that  such 
management  poses  an  undue  btirden  on 
the  genentora  or  processors  of  K061. 
Further,  there  are  many  similarities 
between  the  recycling  of  K061  and  the 
recycling  of  haardous  secondary 
materials  by  the  mineral  processing 
industry.  In  both  cases,  metal-bearing 
dust  that  bean  resemblance  to  the  raw 
material  metal  concentrate  being 
smelted  is  generated  as  part  of  a 
smelting  process. 

The  Agency  has  seen  a  trend  for 
minoal  processing  wrastes  to  be  placed 
in  tanks  upon  generaticm  and  treatment 
This  is  the  case  fm  spent  potliners  K088 
listed  waste,  a  primary  mineral 
processing  waste  and  (Hie  of  the 
remanded  smelting  wastes. 
Apprmfitnaiwiy  23  facilities  generate  an 
average  of  5,400  tons  per  year  of  K088, 
an  aggregate  of  125,000  tons  per  year.' 
One  facility,  Reynolds  Metal  Company, 
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is  able  to  store  and  treat  almost  the 
entire  nation's  production  of  K088  in 
tanks,  containers,  and  buildings.  In  the 
case  of  spoit  alumin<un  potliners,  the 
industry  does  not  appear  to  be  unduly 
burdened  by  storing  this  waste  in  tanks, 
containers,  or  buildings. 

Commenters  presented  little  in  the 
way  of  data  or  compelling  technical 
reasons  why  mineral  processing 
hazardous  secondary  materials  cannot 
be  stored  in  units  other  than  land-based 
units.  One  commenter  stated  that 
molten  copper  slag  needs  to  be  poured 
onto  the  ground  because  no  container 
would  withstand  the  heat  during  the 
cooling  process.  However,  the  Agency 
finds  this  example  unpersuasive 
because  copper  slag  is  one  of  the  special 
20  mineral  processing  wastes  and 
therefore  isn't  subject  to  subtitle  C 
regulation  (See  261.4(b)(7)).  In  any  case, 
the  copper  slag  is  stored  and  transported 
in  metal  containers  prior  to  being  land 
applied,  indicating  that  land  storage  is 
not  an  exclusive  alternative.  In  addition, 
the  slag  is  typically  put  back  into  the 
benefidation  or  smelting  operation 
within  24  hours,  which  is  a  practice 
indicating  immediate  reuse  and  not 
discard.  (Additional  discussion  on  the 
concept  of  immediate  reuse  can  be 
found  in  Section  rV.A.4-Class  of 
Materials  Outside  of  RCRA  Jurisdiction.) 
One  commenter  stated  that  red  and 
brown  muds  from  bauxite  refining 
required  surface  impoimdment  due  to 
large  volumes.  Here  also  the  Agency 
finds  this  example  impersuasive 
because  red  and  brown  muds  are 
included  in  the  special  20  mineral 
processing  wastes  and  therefore  are  not 
subject  to  subtitle  C  regulation  (See 
261.4(b)(7)).  Commenters  did  not 
identify  any  other  materials  for  which 
land-based  storage  was  a  compelled 
mode  of  management. 

2.  Criteria  for  High  Volumes  of  Bevill- 
Exempt  Mining  and  Mineral  Processing 
Wastes 

High  volume  is  the  principal  indicator 
of  whether  a  particular  waste  is 
amenable  to  management  under  Subtitle 
C  of  RCRA.  In  developing  the  high 
voliune  criterion  for  spedal  mineral 
processing  waste,  the  Agency  evaluated 
fo\ir  methodological  issues:  (1)  The 
appropriate  degree  of  aggregation  of 
waste  strauns;  (2)  the  basis  for 
quantitative  analysis  (bdlity  specific 
vs.  industry  vride);  (3)  the  units  of 
measure;  and,  (4)  the  types  of  other 
wastes  to  be  used  as  the  basis  for 
comparison.  (For  a  detailed  discussion 
on  establishing  the  high  volume  criteria 
see  54  FR 15327-31,  April  17, 1989). 
Thar  Agency  established  a  high  volume 
cutoff  for  solid  wastes  from  mineral 


processing  at  45.000  tons  per  bdlity 
waste  straunper  year  and  the  high 
volimie  cutoff  for  liquids  at  one  million 
tons  per  facility  wraste  stream  per  year. 
In  the  case  of  extraction/benenciation 
wastes,  the  Agency  published  a 
determination  that  regulation  of  such 
wastes  under  Subtitle  C  of  RCRA  was 
not  warranted,  primarily  because 
traditional  hazardous  waste  controls 
applied  to  large  volume  mining  wastes 
may  be  technically  infaasible  or 
economically  impractical.  July  3, 1986 
(51  FR  24496).  In  today's  rule,  the 
Agency  is  solidting  comment  on 
whether  large  volume  secondary 
materials  from  mineral  processing 
should  similarly  be  given  spedal 
consideration.  'The  Agency  is  solidting 
comment  on  whether  large  volume 
secondary  materials  from  mineral 
processing  may  require  land-based 
storage  because  of  technical  infeasibility 
or  production-related  necessity. 

Under  this  new  option,  (actually  a 
subset  of  the  January  25  proposal)  those 
mineral  processing  secondary  materials 
that  meet  or  exceed  the  high  volume 
criteria  would  be  eligible  for  the 
conditional  exdusion  as  proposed  in 
the  January  25, 1996  Proposed  Rule  (61 
FR  2338).  Spedfically.  if  large  voliune 
secondaiy  materials  are  stored  on  the 
land,  sudi  storage  unit  must  meet  either 
risk  based  performance  standards,  or 
minimum  design  criteria,  or  receive  a 
site-specific  determination  that  the  unit 
is  a  process  unit  and  not  a  waste 
disposal  unit.  61  FR  at  2345-47.  The 
generally  applicable  conditions  related 
to  legitimate  recycling  and  speculative 
accumulation  would  also  apply.  61  FR 
at  2342-45.  In  essence,  today's  proposal 
applies  one  additional  condition:  to  be 
stored  in  a  land-based  unit,  the 
secondary  material  must  be  generated 
on  a  per  waste  stream  annual  basis  that 
meets  or  exceeds  the  high  volume 
criteria.  The  Agency  soUdts  comments 
on  this  proposed  regulatory  approach. 

3.  Containment  Units 

EPA  has  colledod  information  on  a 
variety  of  tanks,  containers,  and 
buildings.  The  unit  must  function  as  a 
process  unit  and  should  be  designed  to 
contain  the  material  placed  in  it  with 
reasonable  certainty,  that  is,  the 
secondary  materials  must  be  stored  in  a 
way  that  distinguishes  the  unit  &t>m  a 
waste  disposal  imit.  Generally,  a 
containment  unit  should  be  an 
engineered  unit  made  of  non-earthen 
materials  providing  structural  support 
The  Agency  believes  that  most 
containment  imits  currently  in  use  by 
the  mineral  industry  would  meet  this 
description.  The  Agency's  review  of 
currently  available  tanks,  containers. 


and  buildings  indicates  that  wide 
variety  of  commeidally  available  units 
meet  or  exceed  these  oiteria.  The 
capadty,  design,  and  function  of  these 
containment  imits  are  as  varied  as  the 
construction  materials.  (See  Non-RCRA 
Tanks,  Containers,  and  Buildings,  EPA. 
1997).  This  report  provides  examples  of 
what  the  Agency  considers  to  be 
acceptable  containment  units  for  the 
storage  of  mineral  processing  secondary 
materials. 

As  discussed  in  this  report,  an 
acceptable  tank  or  container  must  be 
free  standing  and  not  a  surface 
impoimdment,  be  manufadured  of  a 
material  suitable  for  storage  of  its 
contents,  and  meet  comparable 
spedfication  as  those  established  by 
ASTM,  API,  or  other  industry  standards. 
Additional  descriptions  of  these 
standards  and  examples  of  acceptable 
storage  units  are  described  in  EPA's 
technical  background  docimient.  (See 
Non-RCRA  Tanks,  Containers,  and 
Buildings,  EPA,  1997.)  An  acceptable 
building  containment  imit  must  be  a 
man-made  structure  and  foundation 
construded  from  non-earthen  materials, 
have  walls  (which  may  be  removable), 
and  have  a  roof  suitable  for  diverting 
rainwater  away  from  the  foundation.  In 
considering  criteria  for  tanks, 
containers,  and  buildings,  EPA  is 
placing  special  emphasis  upon  practical 
considerations,  such  as  the  need  to 
transport  materials  in  and  out  of  the 
imit  in  a  reasonable  fashion.  The 
Agency  believes  that  buildings  with  one 
or  more  open  doors  or  removable  walls 
accessible  to  machinery,  such  as  a  front- 
end  loader,  are  acceptable.  The  Agency 
solidts  comment  as  to  whether  a  three 
sided  concrete  bunker,  with  no  roof, 
used  to  store  flue  dust  is  an  acceptable 
building  or  whether  a  tank  or  container 
needs  to  be  covered  or  have  a  fixed  or 
removable  lid.  Such  containmmt  units 
may  be  acceptable  in  geographic  regions 
with  sparse  rainfall. 

The  Agency  would  not  require  that 
these  units  meet  fidl  Subtitle  C 
requirement  for  storage  units  of 
hazardous  wastes.  Specifically,  the 
Subpart  J  requirements  for  tanks  at  40 
CFR  265.190-265.201  would  not  be 
required.  The  Agency  believes  that  an 
appropriate  indicia  of  containment 
should  indude  a  comparison  of  how 
this  industry  stores  its  primary 
feedstocks  and'products,  which  is 
typically  in  non-subtitle  C  tanks, 
containers,  or  buildings.  The  Agency 
believes  that  it  is  reasonable  not  to 
condition  an  exdusion  on  using  units 
that  meet  all  of  the  subtitle  C  standards. 
These  standards  were  not  created  to 
demarcate  a  line  betMreen  wastes  and 
non-wastes,  and.  similarly,  are  not  the 


necessary  benchmark  far  ascertaining  if 
a  unit  functians  as  part  of  a  production 
process  or  is  being  used  as  a  mode  of 
discard.  Indeed,  even  raw  materials 
mntaififpant  structures  would  not  meet 
all  of  the  subtitle  C  requirements.  The 
Agency  solidts  conunetnt  on  this 
approadL 

4.  Class  of  Materials  Outside  of  RCRA 
Jurisdiction 

In  the  January  25  proposal,  the 
Agency  stated  that  the  statutory 
definition  of  solid  waste,  as  well  as  the 
judidal  opinions  construing  it,  must  be 
-taken  into  account  in  addrmsing  EPA's 
pirisdiction  over  mineral  processing 
secondary  materials.  61  Fll  2341.  In 
American  hdining  Congress  v.  EPA,  824 
F.  2d  1177  (D.C.  Or.  1987)  ("AMC  F'). 
the  court  foimd  that  EPA's  jurisdiction 
does  not  extend  to  materials  that  are 
destined  for  immediate  reuse  in  another 
phase  of  the  industry's  ongoing 
production  process.  824  F.  2d  at  1186. 
Subsequent  judicial  opinions  have 
clarified  the  narrow  scope  of  AMC  I.  so 
that  the  only  absolute  bar  on  the 
Agency's  authority  to  define  recycled 
secondary  matraials  as  solid  wastes  is  to 
"materials  that  are  destined  for 
inunediate  reuse  in  another  phase  of  the 
industry's  ongoing  production  process' 
and  that  have  not  yet  become  part  of  the 
waste  disposal  problem.'"  American 
Mining  Congress  v.  EPA,  907  F.  2d  1179. 
1186  p.C  Or.  1990)  ("AMC  II") 
quoting  AMC  1. 824  F.  2d  at  1186  n2.  In 
tne  January  25  rule,  the  Agency  focused 
its  attention  on  land-based  units  which 
by  their  very  nature  are  unable  to 
prevent  releases  of  secondary  materials. 
61  FR  2342.  While  storage  of  secondary 
materials  on  the  land  is  one  indication 
of  discard,  other  practices  such  as  lack 
of  immediate  reuse  is  an  indication  that 
unit  is  part  of  the  waste  management 
problem.  The  Agency  has  damage  case 
information  involving  the   ^ 
environmental  release  of  produd-like 
materials  being  stored  for  extended 
periods  of  time.  (See  Damage  Cases  and 
Environmental  Releases.  EPA.  1997). 
Conversely,  materials  that  are 
immediately  reused  in  a  process  is  a 
practice  indicative  of  on-going 
processing  that  is  outside  the  scope  of 
RCRA  subtide  C 

Based  on  the  Agency's  study  of 
mineral  processing  industry  practices 
and  review  of  comments  on  mis  subjed 
frx>m  the  January  25  proposal,  the 
Agency  believes  initially  that  there  are 
two  categories  of  materials  that  are 
induded  in  the  definition  of  immediate 
reuse.  The  first  are  materials  that  by 
their  very  nature  are  being  continually 
processed  and  whose  management 
practices  indicate  that  discard  is  not 


occurring.  Hmsb  materials  have  ahvayt 
been  outside  of  RCRA  jurisdictiaa  and 
are  unafJBCted  by  this  or  the  January  25 
proposaL  An  example  are  copper 
reverts,  a  refined  capner  menial  that 
falls  on  the  ground  when  molten  cmper 
is  transferred  within  the  smelter.'  Ine 
oonmum  industry  practice  is  to  fkk  up 
reverts  on  an  hourly  basis  and  put  tham 
back  into  the  smelting  process.  These 
are  not  secondary  matwrials  (sludges, 
spent  materials,  or  byproducts)  at  all  but 
nther  some  type  of  in-prooess  material 
that  is  being  put  to  furtiier  use.  There  is 
no  use  for  reverts  other  than  to  be  added 
to  a  copper  smelting  operation  for 
continued  refining.  Further,  the  Agency 
is  not  aware  of  any  case  where  reverts 
have  been  abandmed,  discarded,  ot 
whose  land  storage  has  contributsd  to 
environmental  problems.  Copper  reverts 
have  always  been  outside  of  RCRA 
jurisdiction. 

The  second  category  are  secondary 
materials  whose  management  practices 
indicate  that  ongoing  process  immediate 
reuse  is  occurring.  An  example  of  an 
immediately  reused  secondary  material 
would  be  copper  flue  dust  generated 
from  smelting  operations.  Most  fadlities 
routinely  store  flue  dusts  for  very  short 
periods  of  time  before  returning  the 
material  to  the  smelting  process.  Similar 
to  reverts,  copper  flue  dust  has  no  other 
use  other  than  to  be  returned  to  the 
smelting  process  for  continued  refining. 
However,  unlike  reverts,  the  Agency  has 
information  indicating  that  some  flue 
dusts  are  stored  for  extended  periods  of 
time  and  have  contributed  to 
environmental  problems.  (See  Damage 
Cases  and  Environmental  Releases,  EPA, 
1997).  The  Agency  believes  that 
environmental  releases  are  a  fimdion  of 
the  length  of  storage  time  for  these 
materials. 

Defining  a  particular  time  period  that 
constitutes  immediate  reuse  raises 
several  considerations.  The  Agency  has 
foimd  that  most  mineral  processing 
fadlities  operate  365  days  per  year,  24 
houn  per  day.  Because  of  this 
continuous  production  schediUe, 
secondary  materials  that  are  destined  for 
immediate  reuse  are  routinely  placed 
back  into  the  process  on  an  hourly  basis 
and  most  are  recyded  within  one  or  two 
days.  The  Agency  believes  that  a  time 
period  of  two  days  is  an  appropriate 
standard  for  immediate  reuse.  This 
means  that  a  secondaiy  material  that  is 
put  back  into  production  %vithin  twro 
days  of  genenrticm  is  outside  of  RCRA 


jurisdlctlop,  regndless  of  vdietfaer  it  is 
stored  on  the  land.  The  Agancy  baUeves 
that  while  most  facilities  could  comply 
with  a  much  shorter  time  period,  the 
two  day  period  alkws  flexibility  to 
perform  the  m^or  steps  neoeasaiy  for 
recycling.  The  Agency  believes  that 
there  are  generally  five  major  steps:  (1) 
Generation  of  the  secondary  material; 
(2)  sampling  of  the  material  (3)  chemical 
and  property  analysis  (rfthe  material;  (4) 
prooasaing  decisions;  and  (5)  placing 
material  back  into  the  process.*  Even  if 
only  one  of  the  steps  were  to  occur  in 
a  separate  eight  hour  shift  the  entire 
sequence  would  require  40  production 
houn,  wdiich  is  well  within  the  two  day 
allowable  period.  The  Agency  believes 
that  this  is  a  worst  case  scenario,  and 
certainly  within  the  zone  of  reasonable 
dtirations  bam  which  EPA  could  seled 
a  value,  because  most  facilities  process 
materials  in  a  much  shorter  time  period 
than  the  two  day  (48  hour)  period. 

The  Agency  realizes  there  are 
occasions  where  a  processing  device 
must  be  taken  off  line  for  maintenance. 
Tliere  are  occasions  where  machinery 
breaks  down  and  extensive  repair  is 
needed.  In  such  cases,  the  fadlity 
usiudly  has  parallel  or  backup  devices 
to  continue  production.  Nevertheless, 
the  Agency  realizes  that  this  may  not 
always  be  the  case  and  that  sometimes 
production  stops  for  extended  periods 
of  time.  The  point  is  that 
notwithstanding  the  main  Une 
production  stoppages,  secondary 
materials  destined  for  immediate  reuse 
are  routinely  put  back  into  production 
expeditiously.  To  make  allowance  for 
production  stoppages,  the  Agency  is 
proposing  that  the  tolling  of  the  two  day 
period  for  Immediate  reuse  would  also 
stop.  The  tolling  would  continw  on  the 
next  production  day.  Put  another  way, 
a  production  day  counts  towrards  one 
day  of  the  two  day  limit 

m  today's  proposal,  the  Agency  is 
HmiHng  the  two  day  immediate  reuse 
exdusion  only  to  on-site  processing, 
that  is,  where  a  material  is  generated 
and  reused  in  the  same  or  similar 
process  at  the  same  facility.  EPA 
believes  that  this  is  a  reasonable 
interpretation  of  the  "immediate  reuse" 
test  uticulated  in  the  judicial  opinions. 
Once  secondary  materials  are 
transfmrred  off-site,  the  transaction  is 
less  continuous,  and  elements  of  disosM 


*  RcMfts  ai*  matt*  nd  ooppar  ipUlad  ia  tfaa 
conwrt»  >t«to  in  th>  pror—  of  bring  trmdwwd 
to  ImUm  fam  OM  p«t  of  tba  Kiwhini  praoMS  to 
anotlwr.  S—  Mwnoamdiim  from  Rodirick  tiwym. 
Natioiial  KOning  AaaodatioB.  to  |unM  Backwr,  EPA. 
Aognit  31. 199S. 


«  ThoM  altp*  an  buad  upon  infoniMtkw 
obtainod  bom  tha  Sodaty  of  Mining  EnginMn 
MlaawlProcaaaing  Handbook.  Volama  2.  Sactioa 
30— Sampling  and  Taating.  and  Sactioo  14C— 
Pmrhawnfrnpif  rum  iiiiatiiinfir-iinani 
Coppar  (19SS):  Bfftodacta  RacycUi^  at  ASAHOa 
Prnowalng  of  Dtbiim,  Tlagii.  and  Dwata.  G.  Aicbar. 
B.  Dunn,  and  F.  Oiabnaboh.  Tha  kfinania.  Maiala, 
and  MalKiala  Sodaty  (1981). 


9.iini(2 


VmAmnl 


I  Vol.  62.  Nou  91  /  Monday.  Mav  12.  1997  /  ProDosed  Rules 


/  Vol.  fi2.  No.  ai   /  Mondav.  Mav  12.  1097  /  PitmhsAH  IBiIm 


26052 


Feikral 


/  Vol.  62.  Na  91  /  Monday.  May  12.  1997  /  Psoposed  Rulas 


Fedval 


/  Vol.  62.  No.  91 7  Monday.  May  12.  1997  /  Propbsed  Knles 


such  as  use  of  land-based  storage  can  be 
assessed  in  detennining  if  management 
of  the  material  has  becoine  part  of  the 
waste  disposal  problem.  AMC  U.  907  F. 
2d  at  1186.  FiiiUier.  the  exclusion  does 
not  apply  to  secondary  materials  in 
either  category  that  are  managed  in  a 
way  indicative  of  disposal. 

The  Agency  solicits  comment  on  the 
appropriateness  of  a  two  day  time 
period;  whether  there  are  more  practical 
or  appropriate  measures  of  immediate 
reuse;  and  whether  this  exclusion 
should  apply  beyond  on-site  processing. 
Further,  the  Agency  solicits  comment 
on  what  other  specific  materials  would 
qualify  under  the  immediate  reuse 
exception. 

B.  New  Option — Non-Bevill  Materials 
Used  as  Alternative  Feedstocks 

The  Agency  is  proposing  an  option 
related  to  the  case  where  a  process 
which  generates  a  waste  exemption 
from  subtitle  C  regulation  under  the 
Bevill  amendment  uses  as  partial 
feedstock  something  other  than  a  Bevill 
raw  material.  An  example  would  be  a 
copper  beneficiation  mill  which  uses 
by-products  from  primary  zinc 
manufacture  as  an  auxiliary  feedstock 
along  with  copper  ore.  This  new  option 
would  limit  availability  of  the  Bevill 
exemption  to  wastes  generated 
exclusively  from  the  use  of  Bevill  raw 
materials,  namely  ores  and  minerals. 
Because  of  the  potential  additive  risk 
posed  by  the  co-processing  of  non-Bevill 
materials,  the  Agency  is  proposing  an 
option  that  would  'prevent 
contaminants  from  non-Bevilled 
materials  to  be  afibrded  the  Bevill 
exclusion.  This  option  is  not  an 
alternative  to  the  option  of  restricting 
use  of  land-based  storage  units 
discussed  in  the  section  entitled  "New 
Option — Land  Storage  of  Secondary 
Materials."  It  is  an  independent 
proposal  which  could  be  adopted 
regardless  of  the  Agency's  decision  on 
land-based  storage  units. 

In  the  January  25  proposal,  the 
Agency  discussed  one  option  for 
evaluating  wastes  generated  bom  these 
types  of  co-processing  operations.  61  FR 
at  2351.  In  order  for  the  waste  to  qualify 
for  the  Bevill  exclusion  under  that 
proposal,  the  Agency  proposed  the 
following  criteria:  (1)  The  waste  needs 
to  result  from  operations  that  process 
g^vater  than  50%  beneficiation  raw 
materials;  (2)  the  material  being  co- 
processed  would  have  to  meet  the  tests 
for  legitimate  recycling  proposed  in  the 
January  25  notice;  and  (3)  the  resulting 
waste  could  not  be  "significantly 
affected"  by  addition  of  the  co- 
processed,  alternative  feedstock.  This 
"significantly  affected"  test  involved 


comparing  wastes  generated  by 
processing  exclusively  Bevill  raw 
materials  mth  wastes  from  co- 
processing alternative  feedstocks  and 
showing  that  the  addition  of  the 
alternative  fiaedstocka  did  not  have 
either  a  statisticaUy  significant  effect,  or, 
in  the  alternative,  an  environmentally 
significant  effect.  Wastes  not 
"significantly  affected"  remained  the 
type  of  waste  EPA  had  determined 
warrant  Subtitle  C  exemption.  61  FR  at 
2351. 

Most  industry  commenters  supp<uted 
the  50  percent  criteria  but  disagreed 
with  the  need  for  a  quantified 
Imitimacy  test  and  the  significantly 
a^cted  test.  Further,  industry 
commenters  argued  that  these  tests  were 
imworkable  as  applied  to  their  wastes. 
Industry  commenters  also  argued  that 
Congress  intended  the  Bevill 
Amendment  to  be  interpreted  broadly, 
to  include  not  only  solid  waste  from  the 
extraction,  beneficiation,  and  mineral 
processing  of  ores  and  minerals  but  also 
wastes  generated  when  (1)  non-Bevill 
feedstocks  are  added  to  a  unit  that 
generates  a  Bevill  waste  and  (2)  non- 
Bevill  wastes  are  added  directly  to  a 
Bevill  waste. 

At  the  outset,  it  is  important  to  note 
the  distinction  between  these  two 
scenarios.  The  new  option  discussed  in 
today's  proposal  addresses  the  first 
scenario  in  which  non-Bevill  feedstocks 
are  co-processed  with  Bevill  raw 
materials  in  a  unit  that  generates  a 
Bevill  waste.  The  second  scenario, 
which  refers  to  direct  disposal  of  a  non- 
Bevill  waste  with  a  Bevill  waste,  was 
addressed  in  the  January  25, 1996 
proposed  rule  and  EPA's  proposed 
approach  for  dealing  with  that  scenario 
is  not  being  modified  by  today's  notice.^ 

Under  tcxlay's  new  option,  in  order 
for  a  waste  to  qualify  for  the  Bevill 
exclusion,  all  feedstocks  entering  the 
unit  must  be  solely  derived  from  the 
extraction. beneficiation  orprocessing 
of  a  virgin  ore  or  mineral.  This  means 
that  only  extracted  virgin  ores  used  as 
a  feedstock  to  a  beneficiation  operation 
and  only  concentrates  derived  from 
beneficiation  and  then  used  as  a 
feedstock  to  mineral  processing  would 
be  eligible  for  the  Bevill  exclusion.  If 
alternative  materials  are  used  as 
feedstocks,  the  resulting  waste  would 
not  be  eligible  for  the  Bevill  exclusion. 
For  purposes  of  this  proposal, 
alternative  feedstocks  include  secondary 
materials  generated  from  mineral 
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processing  operations  and  any  materials 
generated  in  industries  other  than 
mining  or  mineral  processing,  regardless 
of  whether  the  material  exhibits  a 
hazardous  characteristic 

Under  this  option,  the  SO  percent 
criteria  for  Bevill  eligibility,  as 
discussed  in  the  January  25. 1996 

Eroposed  rule  at  61  FR  2351,  would  not 
B  applicable.  Similarly,  the 
significantly  affected  test  proposed  at  61 
FR  2351  would  no  longer  be  applicable. 
Since  under  today's  proposal,  any 
addition  of  a  non-Bevill  feedstock 
would  disqualify  4he  resulting  wastes 
fit>m  the  Bevill  exemption,  the  50 
percent  and  significantly  affected  tests 
would  be  redundant. 

This  proposal  is  based  on  the 
following  principles.  First,  the  BeviU 
exemption  allows  for  management  of 
what  would  otherwise  be  hazardous 
waste  outside  of  subtitle  C  controls. 
This  uncontrolled  management  has  led 
to  instances  of,  widespread,  and  serious 
environmental  damage.  (See  Damage 
Cases  and  Environmental  Releases,  EPA, 
1997).  In  li^t  of  this.  EPA  believes  it  is 
sound  policy  to  interpret  the  scope  of 
the  exclusion  to  the  narrowest 
permissible  in  order  to  limit  the  amount 
of  hazardous  waste  escaping  regulatory 
control.  Second,  the  Bevill  amendment 
creates  an  unfortunate  incentive  to 
maximize  volume  of  Bevill  waste 
generated.  Put  another  way,  there  is  an 
incentive  to  maximize  the  voliune  of 
material  processed  through  the  Bevill 
circuit  because  the  resulting  wastes  are 
accorded  Bevill  exempt  status. 
Compounding  the  pn^lem,  the  co- 
processing can  frequently  make  the 
resulting  wastes  more  toxic.  Again, 
given  the  exempt  status  of  the  wastes, 
EPA  believes  it  makes  sense  to  limit  the 
scope  of  the  exemption  and  reduce  this 
incentive  for  waste  maximization.  These 
points  are  discussed  more  fully  below. 
Co-processing  of  non-Bevill  feedstock 
has  changed  significantly  since  the 
Agency  performed  its  Congressionally 
mandated  studies.  When  Q'A  studied 
extraction,  beneficiation.  and  mineral 
processing  wastes  in  the  1985  and  1990 
Reports  to  Congress,  the  Agency  did  not 
specifically  study  the  practice  of  co- 
processing alternative  feedstock  with 
Bevill  feedstocks.  In  the  case  of 
beneficiation,  the  Agency  believed  this 
practice  was  conducted  on  such  a  small 
scale  as  to  warrant  little  or  no  mention 
in  the  1985  Report  to  Congress  and  1986 
Regulatory  Determination.  For  mineral 
processing  the  Agency  believed  that 
both  co-prooessing  and  co-disposal  of 
hazardous  materials  was  performed  on 
such  a  small  scale  that  it  addressed  both 
situations  under  a  general  Bevill 
mixture  rule.  (See  54  FR  36622-23  and 


also  61  FR  2352);  The  Agmcy's 
continued  study  of  mining  and  mineral 
processing  indicates  that  co-processing 
of  non-B«vill  faedstodcs  is  becoming 
much  more  prevalent  This  could  be 
because  as  Q*A  has  implemented  the 
LOR  fmigram.  generators  have  sought 
altemativa  oututs  fat  waste  rather  than 
pajfing  for  the  reqtdred  treatment  For 
example,  copper  smelting  operations 
currently  process  a  substantial  porticm 
of  the  nation's  F006  listed  hazardous 
electroplating  wastes,  a  practice  that  did 
not  exist  when  EPA  studied  the  Bevill 
special  waste,  copper  slag,  produced  by 
this  smelting.  Based  on  environmental 
damages  from  copper  slag  and  other 
Bevill  wastes,  the  Agency  is  concerned 
about  the  contribution  of  contaminants 
from  non-Bevill  sources.  The  Agency 
seeks  additional  data  on  the  types, 
quantities,  and  management  practices  of 
non-Bevill  feedstock  which  are  co- 
processed  by  units  that  generate  Bevill 
wastes.* 

The  Agency  believes  that  the  addition 
of  hazardous  substances  from  non-Bevill 
sources  only  makes  the  risk  posed  by 
exempt  mining  Mrastes  greater.  In  li^t 
of  the  environmental  damages  caused  by 
Bevill  wastes,  the  high  cost  of 
remediation,  and  the  contribution  of 
contaminants  from  non-Bevill 
feedstocks,  the  Agency  is  taking 
comment  on  a  rigorously  narrow 
reading  of  the  Bevill  exemption  and 
proposing  this  option  which  removes 
the  Bevill  exclusion  for  wastes  that  are 
generated  from  a  unit  or  device  that  oo- 
prooesses  non-Bevill  alternative 
fiaedstocks.  Under  this  option,  non- 
Bevill  feedstocks  may  still  be  processed 
in  a  Bevill  device  or  unit;  however,  the 
resulting  wastes  will  not  be  afforded  the 
Bevill  exclusion.  The  Agency  found 
cases  ^lere  alternative  faedstocks  may 
have  contributed  to  the  quantities  of 
hazardous  constituents  found  at  mining 
and  mineral  processing  sites.  (See 
Damage  Cases  and  Environmental 
Releases,  EPA.  1907.)  In  addition,  the 
Agency  has  reviewed  other  damage 
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cases  from  beneficiatiop  and  mimaral 
processing  sites  and  similarly  found  that 
non-Bevill  materials  may  have 
contributed  to  the  environmental 
problenu  at  these  sites.  Id.  Because  of 
the  potential  additive  risk  posed  by  the 
co-prooessing  of  non-Bevili  materials, 
the  Ag«icy  is  pn^KMing  an  option  that 
would  prevent  oontamiiuints  from  non- 
Bevill  materials  being  afforded  the 
Bevill  exclusion. 

The  Agency  believes  that  co> 
processing  even  nonhazardous 
alternative  feedstocks  can  also 
potentially  pose  additional  risks  when 
co-processed  in  a  unit  generating  BeviU 
waste.  Some  alternative  feedstocks, 
while  not  exhibiting  a  RCRA  hazardous 
characteristic  often  still  contain 
hazardous  constituents  that  ultimately 
are  disposed  with  the  Bevill  wastes. 
These  hazardous  constituents  are  found 
in  remediation  wastes  at  mining  sites, 
adding  to  the  cleanup  costs.  (See 
Pamage  Cases  and  Environmental 
Releases,  EPA,  1997).  The  Agency's 
views  are  influenced  in  part  on 
Horsehead  Resources  Corp.  v.  Browner 
16  F.3d  1246. 1258  where  the  Court 
held  that  "it  simply  makes  no  sense  to 
permit  Bevill  devices  to  become 
inadeouately  regulated  dumping 
groimds  for  haardous  materials."  The 
Agency  is  proposing  that  the  co- 
processing of  alternative  feedstocks, 
even  those  that  do  not  exhibit  a 
characteristic  under  RCRA.  results  in 
the  loss  of  the  Bevill  exemption  fm  the 
resulting  wastes.  The  Agency  solicits 
comment  on  this  approadi. 

There  are  situations  where  secondary 
materials  generated  from  mineral 
processing  would  be  given  Bevill 
protection.  This  is  m^ien  the  secondary 
material  is  independently  classified  as  a 
Bevill  vrnste.  for  example,  it  is  one  of 
the  enumerated  special  mineral 
processing  wastes  streams  or  a 
beneficiation  waste.  (See  §  261.4(b)(7)). 
Under  today's  proposal,  the  use  of  a 
Bevill  waste  as  an  alternative  feedstodc 
does  not  change  the  Bevill  status  of  a 
resulting  waste.  For  example,  copper 
slag  (a  special  20  waste)  used  as  an 
alternative  feedstodc  for  a  copper 
beneficiation  operation  would  not 
change  the  Bevill  status  of  the  resulting 
tailings.  The  Agency  believes  that  use  of 
a  Bevill  waste  as  an  alternative 
feedstock  does  not  have  an  overall 
impact  on  the  toxidfy  of  the  resulting 
waste  since  any  Bevill  wraste  can  be 
land-disposed  without  regud  to  oo- 
disoosal  %vith  another  Bevill  waste. 

"uie  benefits  to  the  optioD  proposed 
today  indude  a  reductioa  of  haaidous 
subflianoes  found  in  the  resulting  BeviU 
wastes  and  a  potential  reduction  of 
envirtmmental  risks.  The  environmental 


deanup  costs  due  to  hanrdous 
substances  found  at  mine  and  minaral 
processing  sites  is  significant  (See  Costs 
of  Ramediation  at  Mine  Site.  EPA. 
1997). 

Tlie  Agency  also  believes  that  this 
q>proach  could  assist  in  more  simpler 
appUcation  of  the  examptian.  llie 
applicati<m  of  the  Bevill  exemption 
poses  many  practical  difficulties. 
espedaUy  where  non-BeviU  feedstocks 
are  oo-prooessed  and  other  industrial 
wastes  are  stored  and  mixed  with  BeviU 
feedstockn  There  can  be  a  significant 
implementation  burden  (e.g..  analjftical 
teeing,  assessing  a  facility's  material 
balance  and  operating  costs)  associated 
with  discerning  in  some  cases  whether 
co-prooessing  of  alternative  faedstocks 
is  a  legitimate  form  of  recycling  or 
simply  a  method  of  disposal. 

In  tnese  instances,  as  noted  earUer. 
the  BeviU  exemption  creates  an 
incentive  to  maximiiiB  generation  of 
wastes.  Any  secondary  materials, 
induding  those  that  are  low  volimie  and 
highly  toxic,  that  are  used  as  a  feedstock 
in  a  beneficiation  unit  are  afforded  the 
same  BeviU  protection  as  a  large  voliune 
mining  waste.  Given  that  benefidation 
units  generally  recover  only  a  fraction  of 
material  in  a  feedstock  (often  less  than 
one  percent  of  the  voltmie  or  weight)  the 
majority  of  the  alternative  feedstock 
\iltimately  is  discarded  along  with  the 
BeviU  waste.  Further,  the  remainder 
often  has  contaminant  concentrations 
greater  than  the  BeviU  waste.  (See 
Characterization  of  Mineral  Processing 
Wastes  and  Materials.  EPA.  1997)  By 
dearly  defining  which  feedstocks  are 
derived  from  the  mining  of  an  ore  or 
mineral  and  therefore  BeviU  eligible, 
regulators  would  be  more  readUy  able  to 
determine  which  wastes  foimd  at  a  mine 
or  mineral  processing  sites  qualify  for 
the  BeviU  exemption  and  mmidi  do  not 

However,  there  would  be  negative 
aspects  of  this  restriction  on  alternative 
feedstocks.  First  there  are  limits  to 
EPA's  knowledge  of  environmoital 
damage  caused  oy  BeviU  wastes.  Most 
BeviU  wastes  are  disposed  of  in  land- 
based  units  and  the  Agisncy  can  measure 
the  degree  of  contamination  caused  by 
the  overaU  disposal  practice.  In  many 
cases  it  is  difficult  to  distinguish 
between  the  contribution  of 
contaminants  from  alternative 
feedstodu  and  contaminants  from 
BeviU-exmnpt  wastes.  Some  ahemative 
feedstodts  may  not  pose  any  additive 
risk  to  the  resulting  BeviU  wastes,  and 
this  option  may  needlessly  restrict 
legitimate  rec]^ding  and  cause  industry 
to  forgo  economical  recovery  of 
minsnls.  This  may  be  espedaUy  true  in 
the  case  where  the  altnnative  feedstock 
does  not  exhibit  the  toxidty 
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characteristic  fTC).  Removing  Bevill- 
exempt  status  if  such  materials  are  tised 
as  an  alternative  feedstock  may 
therefore  not  resuh  in  improved 
environmental  managonent.  A  useful 
means  of  recycling  t^  alternative 
feedstock  also  might  be  eliminated.  The 
Agency  solicits  comment  on  this 
proposed  option  generally  as  well  as  the 
specific  proposal  to  eliminate  the 
applicability  of  Bevill  for  co-processing 
nonhazardous  materials. 

This  restriction  would  not  be 
applicable  to  materials  such  as  water  or 
acid  that  are  otherwise  effective 
substitutes  for  commercial  products: 
these  materials  are  not  being  reclaimed 
and  are  not  solid  wastes.  (See 
261.2(e)(ii)).  The  Agency  soUdts 
comment  on  whether  there  may  be 
situations  where  water  or  add  is  a  soUd 
waste  because  they  are  being  reclaimed 
in  a  Bevill  imit  and  whether  the 
alternative  feedstock  restriction  should 

The  Agency  seeks  comment  on  this 
option,  which  would  remove  the  Bevill 
exdusion  for  wastes  resulting  bam  the 
co-prooessing  of  non  Bevill  feedstocks. 
As  previously  stated,  the  Agency  also 
seek  comments  on  whether  this 
restriction  should  apply  to  all  non- 
Bevill  feedstock  or  only  to  those  that 
exhibit  a  hazardous  charaderistic, 
specifically  the  TC  (261.24). 

C.  High  Risk  h4ining  Wastes  Excluded  by 
the  Bevill  Amendment 

1.  General  Discussion 

The  Agency  is  presenting  new 
information  on  threats  to  human  health 
and  the  environment  from  Bevill  mining 
and  mineral  processing  wastes  and 
posing  the  question  of  whether  certain 
wastes  currently  exduded  under  Bevill 
warrant  further  study  or  regulatory 
controls.  The  Agency  also  is  solidting 
comment  on  whisther  a  high  volume  test 
or  other  method  should  be  applied  to 
wastes  in  order  to  determine  Bevill 
eligibility. 

As  part  of  the  information  gathering 
efforts  under  the  Phase  IV  rulemaking, 
the  Agency  has  continued  to  learn  more 
about  management  i»actices  in  the 
mining  and  mineral  processing 
industry,  and  has  reached  the  point 
where  public  input  would  help  focus 
the  Agency's  future  efforts  in 
determining  how  best  to  address  the 
risks  posed  by  Bevill  wastes.  The 
Agmcy's  concerns  indude  issues 
involving  environmental  and  natural 
resource  damages  from  add  mine 
drainage,  the  use  of  cyanide  and  other 
toxic  chemicals,  radioactivity,  stal^ty 
of  tailings  and  waste  rock  piles,  and  in- 
iitu  mining  methods,  llie  Agoocy 


prepared  a  report  that  indudes  a  history 
of  the  Bevill  Amendment  and  the 
Agency's  activities,  description  of 
mining  practices,  information  about 
actual  and  potential  environmental 
threats  caused  by  mining  and  mineral 
processing  wastes,  and  information 
about  new  risk  assessment  techniques 
that  may  be  applicable  to  mining 
wastes.  This  report  is  presented  in  the 
RCRA  docket  for  review  and  comment. 
(See  Risks  Posed  by  Bevill  Mining 
Wastes,  EPA,  1997).  Any  regulatory 
activity  regarding  the  examination  of 
risk  posed  by  Bevill  wastes  woidd  be 
addressed  in  a  future  rulemaking  other 
than  Phase  IV. 

Based  on  the  information  in  this 
report,  the  Agency  is  therefore  seeking 
comment  on  whether  reexamination  of 
some  Bevill  wastes  is  warranted.  In 
today's  notice,  the  Agency  is  not 
proposing  any  spedfic  change  to  the 
mrrent  Bevill  exclusion  nor  has  it 
conduded  that  any  particular  course  of 
action  is  most  appropriate.  Rather,  the 
Agency  is  presenting  new  information 
on  risks  posed  by  Bevill  wastes  and  is 
posing  the  question  of  whether  some 
waste  streams  require  additional  study 
or  regulatory  controls  given  the 
availability  of  new  risk  assessment 
techniques.  Conversely,  the  Agency  is 
also  solidting  comment  on  whether 
more  protective  environmental  practices 
have  been  put  in  place  and,  if  so, 
whether  futiue  regulatory  actions  are 
necessary. 

2.  Wastes  Eligible  for  the  Bevill 
Exdusion 

Commenters  on  the  January  25 
proposed  rule  contend  that  the  Agency 
was  proposing  to  narrow  the  current 
Bevill  exemption  by  identifying  certain 
wastes  in  its  technical  background 
documents  that  would  be  subjed  to 
Subtitle  C  requirements.  The  Agency 
indudes  a  discussion  in  that  document 
and  made  it  available  to  the  public 
because  EPA  believes  that  it  is  helpful 
for  all  parties  to  understand  which 
wastes  are  indeed  eligible  for  the  Bevill 
exdusitm  for  purposes  of  this  rule  wdien 
finalized.  As  disaissed  in  previous 
sections  of  today's  notice,  small  volume 
hazardous  waste  may  contribute  to  the 
overall  risk  posed  by  some  Bevill  wastes 
and  reduction  of  these  waste  streams 
would  be  desirable.  The  Agency 
currently  determines  whether  Bevill  is 
applicable  on  a  case-by-caae  qualitative 
basis.  The  Agency  is  solidting  comment 
on  whether  to  maintain  the  current 
qualitative  assessment,  or  establish 
some  other  method  to  determine  Bevill 
elioibility. 

m  addressing  the  issue  of  mdiether 
certain  wastes  should  be  eligiUe  Cor  the 


Bevill  exdusion,  the  D.C  Circuit  Court 
of  Appeals  foimd  that  Congress 
intended  the  BeviU  Amenmnent  to  be 
limited  to  "special  wastes"  that  are  hi^ 
volume  and  low  hazard.''  The  Agency 
subsequently  defined  special  wastes  to 
indude  only  extraction/benefidation 
wastes  and  20  mineral  processing 
wastes.  The  Agency  developed  a  high 
volume,  low  hazard  criteria  (e.g..  45.000 
tons  per  year  fw  solids,  one  million  tons 
per  year  for  liquids  as  generated)  for 
mineral  processing  waste,  consistent 
with  the  direction  firom  the  D.C.  Circuit 
decisions,  but  did  not  apply  these 
criteria  on  a  wastestream  by 
wastestream  basis  for  the  previously 
addressed  extraction/benefidation 
wastes.  54  FR  36619.  Courts  have  also 
found  that  small  volume  hazardous 
wastes  are  outside  the  scope  of  Bevill.* 
It  is  clear  from  the  legislative  history 
that  both  EPA  and  Congress  intended 
the  "special  waste"  concept  to  have  a 
finite  scope  that  did  not  encompass 
wastes  from  operations  that  produce 
wastes  in  volumes  similar  to  other 
manufecturing  operations.  54  FR  15325. 
Further,  the  Court  in  Horse  head 
Resources  v.  fin>M7ier(16  F.3d  1246. 
1258)  held  that  the  large  volume  criteria 
applies  to  all  Bevill  wastes,  and  not  just 
those  from  mineral  processing. 

Under  section  3001(b)(3)(A)(ii)  of 
RCRA,  the  Bevill  exclusion  is  available 
for  "solid  waste  from  the  extraction, 
beneficiation  and  process  of  ores  and 
minerals"  (emphasis  added).  In 
determining  whether  a  particular  waste 
is,  in  fad,  from  one  of  these  processes, 
the  Agency  has  generally  evaluated 
whether  the  waste  is  "uniquely 


''  "ITIbe  structura  of  the  Bevill  Amendment 
•ugge*t«  that  CongreM  intended  to  single  out  high- 
volume  'special  wastes'  for  regulatory  suspension 
when  it  excluded  'solid  weate  from  the  extraction, 
beneficiation  and  processing  of  ores  and 
minerals.' "  Environmental  Defense  Fund  v.  EPA, 
852  F.2d  1316. 1327  (D.q.  Or.  1988).  The  Court  also 
decided  that  "(tlhe  lagUlative  history  of  the  Bevill 
Amendment  establishaa  that  the  key  to 
understanding  Congreas'  intent  is  the  concept  of 
"special  waste"  articulated  in  the  regulations 
proposed  by  EPA  on  Decambsr  IS,  1978  following 
the  enectmant  of  RCRA."  Id.  See  43  FR  58911 
(1978)  and  SO  FR  40293  (1985). 

■The  0.C  Orcult  Court  of  AppeeU  held  that  the 
Agency's  attampt  to  exclude  six  low  volume,  high 
hazard  smelting  wwlaa  was  an  "impermissibly  ovw 
broad  interpralatioB  of  the  BerlU  Amendmant." 
EDF  a  mt  1330.  "Since  EPA  fouad  that  those  aix 
■neher  wastes  are  low  voluoe  and  high  heard 
wastes,  it  cannot  refuae  to  list  tbam  (as  haaardous 
wastM]."  £DFff  at  1327.  The  Agency  notes  that 
these  sU  amaltiiv  WMlaa  (which  inclndaa  KOSS 
potlinera  end  K0e4  add  plant  Uowdown)  an 
gnaraled  in  (pMntitlaa  graaMr  dian  moat  of  tb«  non- 
Bevill  saoondaiy  "'■»»*■'«  at  iaaue.  "Bacauae  the 
Couit  aiqtUciily  dalanninad  thai  the  afac  smaMng 
I  annot  high  vohuna,  low  huaid  waalaa.  the 
tea  ^  tfaaaa  wMlaa  can  and  aiwald 
t  aa  a  lofwar  bound  below  wUch  w«atae  ahould 
not  b*  afbtdMl  BoviU  atetna."  54  PR  18330  April 
17.lfl 


associated"  with  the  enumerated 
processes.  The  Agency  defines  non- 
uniquely  associated  wastes  to  be  ncm- 
indigenous  to  mining,  small  in  volume, 
and  generated  by  many  other  non-Bevill 
industrial  operations.  (See  45  FR  76619, 
November  19, 1980  and  54  FR  36623, 
September  1, 1989).  Examples  of  non- 
uniquely  associated  wastes  indude 
spent  solvmts.  pestidde  wastes,  and 
discarded  commercial  chemicals.  In  the 
Agencjr's  view,  these  wastes  are 
logically  viewed  as  not  being  "from" 
mineral  processing,  benefidaticm  or 
extraction  and  therefore  are  not  subjed 
to  the  Bevill  exdusion. 

When  applied  to  ancillary  operations 
located  at  a  mine  site,  such  as 
degreasing  solvents  firom  vdiide 
maintenance,  it  is  relatively 
straightf(»ward  to  apply  the  uniquely 
associated  prindple  and  determine  that 
the  spent  solvents  are  not  uniquely 
associated  with  mining  and  therefore 
are  not  eligiUe  for  the  Bevill  exdusion. 
In  this  example  the  solvents  are  small 
volume,  highly  toxic,  not  indigenous  to 
the  ore  being  mined,  and  oranmcmly 
generated  from  other  industrial  sedors. 

However,  it  becomes  mne  difficult  te 
make  such  determinations  when  a  small 
volume  material  comes  into  contad 
with  a  benefidated  ore  or  mineral 
during  ncwmal  operations.  Through 
contad  the  small  volume  miit^»rii||  may 
acquire  some  of  the  chranical 
composition  of  the  Bevill  waste  (e.g.,  a 
solvent  absorbs  some  of  the  Bevill 
waste).  Having  acquired  some  of  the 
chemical  properties  of  the  Bevill  waste, 
imder  what  circumstances,  if  any. 
should  the  solvent  be  considered  a 
Bevill  waste  whoi  discarded?  Some 
commenten  contend  that  Congress 
intended  the  Bevill  Amendment  to  be 
interpreted  broadly  and  that  the 
Agency's  application  of  the  uniquely 
associated  prindple  is  an  impnmissible 
interpretation.* 

In  its  studies  of  the  minoal  industry, 
the  Agency  foimd  several  small  volume 
wastes  that  come  into  contad  with  a 
Bevill  waste.  ><>  These  indude  lead 
anodes,  spent  kerosene  solvent,  and 
crud  frtun  copper  solvent  extradiai  and 
eledrowinning:  and  crudbles.  cupels, 
and  add  deaning  solution  from  gold 
heap  leach  operations.  All  of  these  small 
volume  wastes  are  ijaherently  hazardous 
(they  would  be  hazardous  waste  ytbea 
disposed  regardless  of  whether  contad 
occurTed)..'nie  Agency  believes  that 
these  wastes  may  be  viewed  as  not  being 


•Commenu  of  the  Natioiwl  Minii^  Asaodatiaa 
on  the  sttppleoiantal  Propoea)  to  PhaM  IV,  April  24. 
1908.  Dodiat  F-0S-PH4Ar41TFF. 
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uniquely  associated  with  mineral 
{Hocessing,  beneficiation  and  extraction, 
and  this  condusion  is  reflected  in  the 
twchninal  background  document  to  the 
Phase  IV  proposal.  As  stated  in  the 
previous  section,  the  Agency  believes  it 
is  sound  policy  to  interpret  the  scope  of 
the  exdusion  narrowly  in  order  to 
prevent  Bevill  waste  from  being  a 
dumping  ground  for  hazardous  waste 
and  to  reduce  any  incentives  for  waste 
maximization.  The  Agency  believes 
that,  given  the  extent  of  interest  in 
EPA's  practice  in  this  area,  solidtation 
of  public  comment  would  help  ensure 
that  EPA's  application  of  the  Bevill 
exclusion  in  particular  cases  is  based  on 
sound  polides  reflecting  public  input 

Recognizing  that  the  "uniquely 
assodated"  prindple  can  be  difficult  to 
apply  in  cmtain  cases,  the  Agency  is 
consideringiidiethnr  a  simple 
application  of  the  high  volume 
thresholds  to  determine  Bevill  eligibility 
for  benefidation  and  extraction  wastes 
discussed  above  might  be  preferable  to 
application  of  the  uniquely  associated 
prindple.  Under  this  cq>tion.  there 
would  be  no  need  to  consider  the  non- 
uniquely  assodated  prindple  because 
any  waste  stream  from  the  extraction, 
benefidation,  or  processing  of  an  ore  or 
mineral  that  is  not  high  volume  would 
not  be  a  BeviU  waste.  This  option  has 
the  advantage  of  being  simple  to  apply 
and  is  consistent  with  the  broad 
parameten  of  Congressiitaial  intent  that 
Bevill  generally  wpiies  only  to  high 
volume  wastes.  Th^  optitm  woiddhelp 
prevent  additional  toxic  constituents 
being  disposed  with  Bevill  wastes, 
encourage  recycling,  and  may  result  in 
ledudicHi  of  cleanup  costs,  llie  Agency 
solidts  cmnment  on  whether  a  large 
volume  standard  ahould  be  a 
determining  fedor  for  Bevill  eligibility 
and,  if  so,  whether  the  mineral 
processing  high  volume  standards  of 
45.000  tons  per  year  per  waste  stream 
for  solids  and  one  million  tons  per  year 
per  waste  stream  for  liquids  are 
appropriate  measures  of  high  volume. 

The  Agoicy  also  solidts  puUic  input 
regarding  other  potential  appoedies 
that  could  be  applied  in  evaluating 
whethw  a  particular  waste  is  imiquely 
assodated,  and  therefore  exduded 
under  the  Bevill  Amendment.  One 
approach  would  be  to  adhere  to  a 
prindple  that  any  material  that  cnnes 
into  oratad  with  a  Bevill  waste, 
feedstock  or  produd  during  normal 
process  operations  becnnes  a  uniquely 
associated  Bevill  waste  vdien  discarded. 
This  approadi  would  be  consistrat  with 
past  determinations  that  non-contad 
opwati<ms  are  ncm-uniquely  associated, 
such  as  degreasing  solvents  from  vriiidb 
maintenance.  The  api»oach.  however. 


would  alter  some  determinations 
contained  in  the  technical  badcground 
document  to  the  Phase  IV  Supplemental 
Proposal  involving  contad  operations. 
Lead  anodes,  spent  kerosene  solvmt, 
and  crud  from  copper  solvent  extraction 
and  eledroMrinning:  and  crudbles, 
cupels,  and  add  cleaning  solution  from 
gold  heap  leach  operations,  would  all  be 
considered  uniquely  associated  and 
therefore  Bevill  wastes  under  this 
approach.  A  variation  of  this  ap^noach 
would  be  to  utilize  the  contad 
prindple,  as  stated  above,  but  to 
consider  small  volume  wastes  that 
eidiibit  a  hazardous  charaderistic  both 
before  and  after  contad  with  the  Bevill 
waste,  feedstock,  or  produd,  as  being 
non-uniquely  assodatewL  This  option 
would  maintain  the  determination  that 
non-contad  wastes  are  non-uniquely 
associated.  Where  contad  is  involved, 
the  option  may  increase  the  niunber  of 
uniquely  associated  wastes  identified  in 
the  technical  background  dociunent  to 
the  Phase  IV  Supplemental  Proposal. 
However,  lead  anodes,  spent  kerosene 
solvent,  and  crud  from  copper  solvent 
extraction  and  electrowinning,  and 
crudbles.  cupels,  and  add  rlanning 
solution  from  gold  heap  leach 
operations  would  be  considered  non- 
uniquely  assodated  (all  of  these  small 
volume  wastes  are  inherently 
hazardous — they  would  be  hazardous 
waste  when  disposed  regardless  of 
Mdiether  conted  occiured).  The  Agency 
solidts  comment  on  whether  to  stey 
Mrith  the  existing  qualitetive  approach, 
or  whether  any  of  the  above  options 
provides  a  clearer  and  more  appropriate 
definition  of  the  uniquely  associated 
prindple.  The  Agmcy  solidts  comment 
on  this  and  other  potential  analytical 
fiamewrorks  that  the  Agency  and  States 
could  irtilize  in  evaluating  whether  a 
particular  waste  is  subjed  to  the  Bevill 
exdusion. 

VL  Ptvpoaed  Exdusion  of  Wood 
Preserving  Wastewaters  and  ^»eiit 
Wood  Preserving  SolntioBs  ¥nm 
daasification  as  Solid  Waste  Under 
KCRA 

Summoiy:  EPA  is  proposing  to  amend 
the  regulations  under  the  Resource 
Conservation  and  Recovery  Ad  (ROIA) 
to  provide  an  exdusion  from  the 
definitimi  of  solid  waste  for  certain 
materials  generated  and  recycled  by  the 
wood  preserving  industry.  Specifically, 
the  provisions  would  exdu(fe  wood 
preserving  vrastewaten  and  spent  wood 
preserving  soluticms  from  classificatian  ' 
as  solid  waste  under  RCRA.  provided ' 
that  they  are  recyded  and  reused  on-site 
in  the  production  process  for  their 
original  intended  purpose,  the  materials 
are  managed  to  prevent  release,  and 


UMI 


26056  Federal  Register  /  Vol.  62,  No.  91  /  Monday.  May  12.  1997  /  Proposed  Rules 


Federal  Regieler  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Proposed  Rules 


26057 


they  meet  other  conditions  specified  in 
the  following  section.  The  Agency  seeks 
puhlic  comment  on  this  proposaL 

A.  Background 

EPA  first  raised  the  possibihty  of 
providing  a  regulatory  exclusion  from 
the  definition  of  solid  waste  for  the 
wood  preserving  industry's  recycled 
wastewaters  in  the  August  22, 1995 
Land  Disposal  Restrictions  (LDR)  Phase 
rV  proposed  rule  (60  FR  43654).  In  that 
proposed  rule  EPA  stated  that  it  may  be 
inappropriate  to  regulate  a  reclamation 
process  under  RCRA  when  that  process 
is  an  essential  part  of  production  and 
the  materials  being  reclaimed  are  not 
part  of  the  waste  disposal  problem.  We 
acknowledged  that  under  the  ciurent 
system,  it  is  possible  for  a  wood 
preserving  plant  that  reclaims  its 
wastewaters  as  an  essential  step  in  the 
production  process  to  successhilly 
petition  EPA  for  a  site-specific  variance 
(even  though  these  wastes  contact  a  drip 
pad,  which  is  a  regulated  hazardous 
waste  management  unit],  provided  that 
the  reclamation  operation  meets  the 
standards  and  criteria  identified  under 
40  CTO  260.31(b). 

Under  the  current  regulatory  program. 
EPA  may  grant  site-specific,  case-by- 
case  variances  fitim  the  definition  of 
solid  waste  (and  therefore  bom  the 
regulations  under  RCRA  to  which 
persons  handling  solid  and  hazardous 
waste  are  subject)  for  materials  that  are 
recycled  in  certain  ways,  (see  40  CFR 
260.30  and  40  CFR  260.31).  Any  solid 
waste  generator  may  petition  EPA  for  a 
variance  from  the  definition  of  solid 
waste  based  upon  these  criteria. 

1.  Request  for  Comment  in  Land 
Disposal  Restrictions  Phase  IV  Proposed 
Rule 

In  the  August  22, 1995  LDR  proposal, 
EPA  requested  comment  on  granting  an 
exclusion  from  the  definition  of  solid 
waste  for  production  wastewaters  being 
reclaimed  by  the  wood  preserving 
industry  if  the  wood  preservers  could 
demonstrate  on  an  industry-wide  basis 
that  reclamation  of  these  wastewaters 
when  reclaimed  meet  the  eight  variance 
criteria  under  §  260.31(b).  EPA  asked  for 
commoit  on  the  extent  to  which  the 
industry  as  a  whole  could  meet  the 
criteria.  We  expressed  particular  interest 
in  the  extent  to  which  the  industry 
could  show  that  its  reclamation 
operations  meet  the  criterion  imder 
§  260.31(b)(3).  This  provision  requires  a 
demonstration  that  a  material  is  handled 
in  a  manner  that  minimir**  loss  before 
redamatian. 

EPA  received  comments  from  the 
wood  preserving  industry,  a  state 
regulatoiy  agency,  and  a  national 


environmental  organization.  These 
comments  were  noticed  in  a  May  10. 
1996  Notice  of  Data  Availability 
(NODA)  at  61  FR  21418  for  the  LDR 

!>roposed  rule  and  were  made  available 
or  public  review  as  part  of  the  docket 
for  that  rule.  All  comments  received  to 
date  concerning  a  possible  exclusion  for 
recycled  wood  preserving  wastewaters 
are  currently  available  in  the  docket  for 
the  August  proposal  or  the  NODA. 

2.  Statutory  Remedy  Considered  by 
Congress 

While  EPA  was  soliciting  comment  on 
the  feasibility  of  an  exclusion  for  the 
industry's  recycled  wastewaters. 
Congress  was  considering  action  to 
provide  a  statutory  exclusion  from  the 
definition  of  solid  waste  for  these 
materials.  Congressional  staff  asked  EPA 
to  provide  technical  review  and  advice 
as  they  developed  H.R.  2335,  a  bill  that 
would  have  exempted  "materials 
contained,  collected,  and  reused  in  an 
on-site  production  process  that  prevents 
releases  to  the  environment"  from  the 
definition  of  solid  waste. 

As  part  of  this  process.  EPA  staff 
participated  in  a  number  of  meetings 
with  Congressional  staff  and 
representatives  from  the  wood 
pfeserving  industry  and  was  able  to 
gather  additional  information  to  assist 
EPA  in  determining  whether  or  not  the 
industry  would  be  able  to  successfully 
meet  the  evaluation  criteria  EPA  had 
discxissed  in  the  August  22, 1995 
Federal  Register  notice.  EPA  added  this 
information,  submitted  by  both  EPA  and 
industry  representatives  at  the  request 
of  Congressional  sta^,  to  the  LDR  Phase 
IV  rulemaking  docket  This  information 
was  not  referenced  in  the  May  10, 1996 
NODA  because  EPA  had  not  yet 
gathered  it  It  is  currently  available  for 
review  in  the  docket  for  the  May  10, 
1996  NODA. 

B.  Rationale  for  Proposal 

The  August  22, 1995  LDR  notice 
provided  no  specific  regulatory 
language  for  an  exclusion  for  the 
wastewaters  generated  and  recycled  by 
the  wood  preserving  industry  because 
the  Agency  was  at  that  time  soliciting 
information  to  determine  whether 
proposing  such  an  exclusion  would  be 
justified  given  the  criteria  referenced 
above.  Based  upon  the  information  EPA 
received.  EPA  believea  an  excliision  is 
appropriate  and  therefore,  today.  EPA  is 
soliciting  public  comment  on  a 
conditional  exclusion  from  the 
definition  of  solid  waste  for  wood 
preserving  %vastewater8  and  spent  wood 
preserving  solutions  that  are  racycled 
and  reused  on-site  at  a  wood  preaerving 
plant  for  their  original  intended 


purpose.  Under  today's  approach, 
wastewaters  and  spent  wood  preserving 
solutions  that  are  recycled  on-site  for 
their  original  intended  purpose  at  a 
wood  preserving  facility  are  not  solid 
wastes  if  they  are  recycled  in  a  manner 
that  meets  the  conditions  discussed 
below.  We  believe  that  an  exclusion  is 
justified  given  the  degree  to  which 
recycling  of  these  materials  as  evaluated 
using  the  criteria  set  out  in  40  CFR 
260.31(b)  is,  on  an  industry-wide  basis, 
an  essential  part  of  the  production 
process  and  does  not  contribute  to  the 
waste  management  problem.  It  is 
important  to  clarify  that  today's 
proposal  is  for  an  exclusion  frbm  the 
de^iition  of  solid  waste  and  not  for  a 
variance  as  provided  for  under  40  CFR 
260.30.  EPA  is  simply  using  the 
§  260.31(b)  variance  criteria  to  aid  in  an 
evaluation  of  whether  an  industry-wide 
exclusion  is  justified.  It  is  only  through 
compliance  with  the  conditions  EPA  is 
presenting  today  that  a  wood  preserving 
plant  would  be  able  to  claim  the 
exclusion. 

In  its  comments  on  the  August  22, 
1995  Federal  Register  (in  a  letter  dated 
November  20, 1995,  hereafter  referred  to 
as  "the  AWPI  letter"),  the  American 
Wood  Preservers  Institute  (AWPI) 
addressed  the  §  260.31(b)  criteria  and 
explained  how  the  wood  preservers 
meet  them  on  an  industry-wide  basis. 
AWPI's  comments  are  included  in  the 
docket  for  the  August  1995  proposed 
rule. 

As  mentioned  above,  in  the  August 
22, 1995  Federal  Register  notice  EPA 
expressed  particular  interest  in  the 
extent  to  which  the  industry  could  show 
that  its  reclamation  operations  meet  the 
§  260.31(b)(3)  criterion  that  a  material  be 
handled  before  reclamation  to  minimize 
loss.  Accordingly,  EPA  is  today 
proposing  conditions  that  should  ensure 
that  any  facility  meeting  the  conditions 
would  be  minimizing  loss  of  its 
wastewaters  and  spent  wood  preserving 
solutions  prior  to  reclamation.  With 
respect  to  other  criteria  under 
§  260.31(b),  EPA  believes  that  the 
recycling  of  wastewaters  and  spent 
wood  preserving  solutions  is  essential  to 
the  financial  well  being  of  waterbome 
wood  preserving  plants  (see  discussion 
imder  section  D  below  and  page  eight  of 
the  AWPI  letter)  and  therefore  meets  the 
criteria  set  out  in  §  260.31(b)(1)  for  those 
plants.  Without  recycling  their 
wastewater  and  preservative,  wood 
preserving  plants  would  have  to 
purchase  fresh  water  and  preservative 
and  pay  for  their  disposal.  It  is  our 
imderstanding  that  reuse  of  wastewaters 
and  spent  wood  preserving  solutions  is 
standard  practice  at  waterbome  plants, 
which  are  subject  to  zero  discharge 


requirements  under  the  federal  Clean 
Water  Act  and  therefore,  those  plants 
meet  the  criteria  set  out  in 
$  260.31(b)(2).  The  conditicm  that  these 
materials  be  recycled  and  reused  cm-site 
virtually  assures  close  proximity  of  the 
recycling  operation  to  (he  primary 
production  process  (§  260.31(b)(5))  and 
that  the  materials  are  generated  and 
reclaimed  by  the  same  party 
(§  260.31(b)(7)).  In  its  letter,  AWPI 
stated  that  "in  both  oilbome  and 
waterbome  processes,  the  reclamation  s 
opeiatioD  is  located  within,  and  is  an 
integral  compcment  of,  the  prodiiction 
process  area.*^  We  are  also  proposing 
diat  the  exclusion  for  wastewaters  and 
spent  wood  preserving  solutions  heing 
reclaimed  be  conditioned  on  the 
reclaimed  materials  being  used  for  their 
original  intended  purpose  when 
returned  to  the  production  process 
(§  260.31(b)(6)).  It  is  EPA'S 
imderstanding  (and  is  stated  by  AWn  in 
their  letter)  that  the  reused  materials, 
once  reclaimed,  are  returned  to  the 
process  in  substantially  their  original 
fiHm  (§  260.31(bM6)).  and  that  the  short 
amoimt  of  time  .  EPA  believes  that  the 
industry  also  meets  $  260.31(b)(4) 
criteria  concerning  the  amount  of  time 
between  generation  and  reclamation  and 
redamatian  and  retiim  to  the  primary 
production  process  §  260.31(bK4)) 
supports  finding  that  reclamation  is  an 
essential  part  of  the  production  process. 
According  to  AWPI's  letter,  recoverable 
materials  are  reclaimed  immediately 
upon  generation  at  both  waterbome  and 
oilbcHne  plants;  and  are  immediately 
available  for  reuse  at  watertrame  plants 
and  are  available  for  reuse  after^4-48 
hours  at  oillxxne  plants. 

EPA  believes  that  plants  meeting  the 
conditions  proposed  today~%vill  be 
recycling  their  wastewaters  and  spent 
solutions  in  a  manner  that  is  protective 
of  human  health  and  the  environment 
Today  APIARY  seeking  commoit  on  the 
regulatory  language  pn^>osed  below  that 
would  allow  for  the  implementation  of 
this  exdusion. 

C.  Wastes  Commonly  Reused  by  the 
Wood  Preserving  Industry 

Wood  preserving  wastewaters 
containing  spent  wood  preserving 
solutions  are  conunonly  reused  by  wood 
preserving  plants  that  use  chrtmated 
copper  arsenate  (CCA)  as  a  preswvative 
and  by  other  waterbome  plants  (as 
opposed  to  oilbome  plants  whidi  use 
pentachlorophenol  or  creosote  as  a 
preservative).  Typical  pressiue 
treatment  processes  involve  the  reuse  of 
preservatives  frtnn  work,  storage,  and 
mixing  tanks  for  use  in  the  retort 
Preservative  formulati(m  lost  with 
wastewater  or  through  drippage  into  the 


door  sumps  (which  collect  liquid 
outside  of  the  retort)  is  often  collected 
and  fsd  back  into  the  production 
process.  The  industry  also  commonly 
reuses  both  drippage  collected  from  drip 
pads  (as  is  required  under  RCRA 
regulations)  md  wastewaters  that  it 
generates  during  production.  Ilw 
combination  of  tlw  economic  incentive 
to  make  use  of  existing  resources  and 
the  regulatory  requirements  imder  the 
Qean  Water  Act  (see  40  CFR  Part  429) 
for  the  disdiaige  of  the  industry's 
efiQuent  waste.  inrhM^tt^g  a  zero 
discharge  requirement  for  waterbome 
plants,  make  the  reuse  of  wastewater  an 
attractive  and  necessary  alternative  to 
disposal 

D.  Current  Regulatory  Status  of 
Recycled  Wastewaters  and  Spent  Wood 
Preserving  Solutions 

Under  the  current  r^ulations.  wood 
preserving  wastewaters  and  spent  wood 
preserving  solutions  are  regiilated  as 
solid  and  hazardous  wastes  until  they 
are  reclaimed  by  filtration,  oil  water 
separation  or  other  means.  The 
reclaimed  materials  are  no  longer 
regulated  as  solid  and  hazardous  wastes 
once  the  reclamation  process  is 
completed  provided  they  are  used  to 
treat  wood.  EPA  issued  a  Federal 
Register  Notice  clarifying  the  regulatory 
status  of  these  materials  on  July  1, 1991 
(56  FR  30192).  For  example,  water  that 
is  used  to  wash  spent  wood  pres«ving 
solutions  from  a  drip  pad  is  regulated  as 
a  solid  and  hazardous  waste  under  the 
current  system.  Once  the  water 
containing  the  spent  solutions  has  been 
reclaimed,  it  is  no  longer <»nsidered  a 
solid  and  hazardous  waste  if  it  is  put 
back  into  the  retort  or  otherwise  used  to 
treat  wood.  See  §  261.3(c)(2)(i)  (final 
sentence).  (Once  the  recycled  water  has 
been  used  to  treat  woed  and  is  ready  fm 
discard  or  further  reclamation,  it  is 
again  regulated  as  a  solid  and  hazardous 
waste.) 

E.  Proposed  Exclusion  of  Wastewaters 
and  Spent  Wood  Preserving  Solutions 
That  are  Recycled 

1.  General 

Today  EPA  is  addng  for  comment  en 
amending  the  defiaition  of  solid  waste 
to  exclude  wastewaters  and  spent  wood 
preserving  solutions  that  are  recyded 
from  regulation  as  solid  and  hazardous 
wastes  if  they  are  managed  in  a  way  that 
meets  certain  conditions.  This  would 
mean  that,  if  this  proposal  is  finalized, 
wastewaters  and  spent  wood  preserving 
solutions  that  are  currently  regulated  as 
solid  and  hazardous  vrastes  prior  to 
reclamation,  would  no  longer  be 
regulated  as  solid  and  hazardous  wastes 


if  they  are  recycled-according  to  the 
conditions  discussed  below. 

2.  Conditions  for  Exdusion 

a.  Materials  are  Recycled  and  Reused 
On-Site  in  the  Production  Process  for 
Their  Original  Intended  Purpose.  Under 
this  proposal,  the  exclusicm  would 
apply  only  to  wastewaters  and  spent 
wood  preserving  solutions  that  are 
recycled  and  reused  on-site  in  the 
production  process  for  their  original 
intended  purpose.  As  mmtioned  above, 
when  EPA  initially  raised  the  possibility 
of  developing  an  e)cclusion  for  in- 
prooess  wastewaters  recyded  on-site  at 
wood  preserving  plants  (60  FR  43654), 
the  Agency  said  that  a  dedsiosi  to  grant 
such  an  exdusian  would  be  based  upon 
the  degree  to  which  die  industry  could 
demonstrate  that  the  handling  of  these 
materials  at  wood  preserving  plants 
meet  the  40  C7R  260.31(b)  criteria,  on 
an  industry-wide  basis.  One  of  these 
critoia  is  "whether  the  reclaimed 
material  is  used  for  the  purpose  for 
which  h  was  originally  produced  M^en 
it  is  returned  to  the  original  process 
•  *  •"  (40  CFR  280.31(b)(8)).  By 
requiring  that  Aese  materials  be  used 
for  their  original  intended  purpose,  it  is 
our  intention  that  they  should  be 
generaUy  reused  to  treat  wood.  For 
example,  at  many  wood  preserving 
plants  once  water  has  been  used  to  wash 
hazardous  wastes  off  drip  pads,  it  is 
collected  and  returned  to  a  tankin  order 
to  be  used  to  treat  wood,  with  no 
releases  to  the  mviroammt  Because 
such  a  recycling  x>paation  (provided 
that  it  is  managed  to  psevent  releases  to 
the  environment)  returns  the 
preservative  to  the  process  to  treat  wood 
and  adequately  adcnesses  the  eight 
variance  criteria,  EPA  is  proposing  an 
exdusion  for  apprt^riately  managed 
wastewaters  and  wood  preserving 
solutions  that  are  reused  for  their 
original  intended  purpose.  O'A  has  not. 
evaluated  whether  any  other  use  of 
these  materialsmight  merit  an  exclusion 
fitHU  the  definition  of  soUd  waste. 
Therefore,  for  the  purposes  of  today's 
proposal  "original  intended  purpose" 
does  not  indude  uses  other  than 
treating  wood. 

b.  Matmals  are  h4tmaged  to  Prevent 
Release.  The  exdusion  EPA  is 
proposing  today  would  only  apply  to 
those  materials  that  are  managed  to 
prevent  releases  to  the  land  and 
groundwater.  This  condition  is  to  assure 
that  any  plant  rlirimittg  this  exclusion  is 
adequately  HunHling  its  recyclable 
wastewaters  and  spent  wood  preserving 

solutions  to  Tniniynirw  loss  prior  tO 

reclamation.  Based  on  our  experience, 
management  to  prevent  releases  would 
indude,  but  not  necessarily  be  limited 
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to,  (XHnpliance  with  the  standards  for 
drip  pads  under  Subpart  W  of  40  CFR 
Parts  264  and  265  and  maintenance  of 
the  siunps  receiving  the  wastewaters 
and  spent  solutions  from  the  drip  pad 
and  retort  to  prevent  leaching  into  the 
land  and  groundwater. 

This  exclusion  would  not  apply  to 
wastewaters  and  sp«nt  wood  preserving 
solutions  that  are  at  any  time  managed 
in  a  surface  impoundment.  We  would 
not  consider  this  type  of  operation  to  be 
adequate  management  of  these  materials 
to  minimize  loss  prior  to  reclamation. 

c.  Units  Can  Be  Visually  or  Otherwise 
Determined  to  Prevent  Releases.  In 
order  bx  EPA  to  adequately  assiue 
compliance  with  the  condition  to 
prevent  releases  to  the  land  and 
groundwater,  the  Agency  proposes  to 
require  that  any  plant  claiming  this 
exemption  assure  that  inspectors  are 
able  to  visually  or  otherwise  determine 
that  the  plant  is  preventing  such 
releases.  For  example,  an  inspector 
should  be  able  to  visually  or  otherwise 
ascMtain  whether  the  bottom  and  sides 
of  a  sump  (which  is  often  made  of 
concrete)  are  preventing  releases  to  the 
land  and  groundwater.  This  could  be 
assured  by  having  a  secondary 
containment  system  that  could  be 
observed  or  by  providing  a  means  to 
easily  empty  a  sump  to  allow  for 
inspection  or  through  other  means. 

a.  Drip  Pads  Must  Comply  with 
St^pait  W  Standards.  The  exclusion. 
that  EPA  is  proposing  today  would 
require  any  plant  claiming  the  exclusion 
and  collecting  or  managing  its  wastes  on 
a  drip  pad  to  comply  with  the  regulatory 
drip  pad  standards  referenced  above. 
EPA  has  recognized  that  there  is  a 
potential  for  certain  plants  that  are 
currently  large  quantity  generators  to  be 
newly  classified  as  conditionally 
exempt  small  quantity  generators 
(CESQG)  (see  40  CFR  261.5)  solely  by 
virtue  of  the  exclusion  proposed  today. 
Unless  EPA  explicitly  requires 
compliance  with  the  Subpart  W  drip 
pad  standards  as  EPA  proposes  to  do, 
wen  a  plant  to  avail  itself  of  this  new 
generator  status,  it  would  not  be 
compelled  to  comply  with  these 
requirements.  The  Agency  is  convinced 
that  a  plant's  failure  to  comply  with  the 
drip  pad  standards  under  RCRA  would 
result  in  failure  to  meet  the  40  CFR 
260.31(b)  variance  criteria  (See.  e.g., 
260.31(b)(3)).  Therefore,  the  Agency  is 
proposing  that  in  order  to  qualify  for 
this  exclusion,  a  plant  would  need  to 
comply  with  the  Subpart  W  drip  pad 
standards  regardless  of  whether  that 
plant  generates  no  more  than  100  kg  of 
hazardous  waste  per  month  (which  is 
the  definition  of  a  CESQG  under  40  CFR 
261.5(a))  once  its  wastewaters  and  spent 


wood  preserving  solutions  are  excluded 
from  the  definition  of  solid  waste  under 
this  provision. 

It  is  not  EPA's  intent  or  belief  that  the 
proposed  exclusion  for  recycled  wood 
preserving  wastewaters  and  spent 
solutimu  in  any  way  reduces  the 
obligations  that  wood  preserving  plants 
have  under  40  CFR  Part  264,  Subpart  W 
and  Part  265,  Subpart  W,  including  the 
requirements  for  drip  pads  and  the 
requirements  under  §  264.570(c)  and 
§  265.440(c)  for  response  to  infrequent 
and  incidental  drippage  in  storage 
yards.  EPA  requests  comment  bom  any 
party  who  believes  it  does  reduce  these 
requirements. 

3.  Process  Residuals 

The  Agency  wishes  to  emphasize  that 
today's  proposed  exclusion  from  the 
definition  of  solid  waste  for  wood 
preserving  wastewaters  and  spent  wood 
preserving  solutions  which  are  recycled 
and  reused  on-site  in  the  production 
process  for  their  original  intended 
purpose  at  wood  preserving  plants 
pertains  only  to  these  materials.  The 
proposed  exclusion  does  not  apply  to 
residuals  which  may  be  produced  from, 
i.e.,  derived  from,  these  wastewaters 
and  spent  wood  preserving  solutions. 
Process  residuals  derived  from  these 
excluded  wastewaters  and  spent  wood 
preserving  solutions  continue  to  meet 
the  hazardous  waste  listing  description 
for  EPA  hazardous  waste  numbers 
F032.  F034  and  F035  (See  §  261.31(a)) 
and  must  be  managed  as  RCRA 
hazardous  wastes. 

4.  Notification 

Today  the  Agency  is  also  seeking 
comment  on  whether  a  plant  claiming 
the  proposed  exclusion  should  be 
required  to  place  a  notification  form  to 
that  effect  in  its  files  on-site  and/or 
required  to  submit  it  to  either  EPA  or  a 
state  regulatory  authority  so  that  an 
inspector  is  able  to  review  it.  The 
notification  form  would  identify,  among 
other  things,  the  specific  dates  for 
which  a  wood  preserving  plant  was 
claiming  this  exclusion. 

5.  Conditions  Under  Which  the 
Exclusion  Would  No  Longer  Apply 

Today  EPA  is  also  seeking  comment 
concerning  the  conditions  under  which 
the  proposed  exclusion,  once  claimed, 
would  no  longer  apply.  For  exafaiple, 
among  other  things,  EPA  seeks  comment 
on  whether  the  spill  of  a  small  quantity 
of  excluded  material  would  void  the 
exclusicm  for  only  the  spilled  material 
or  for  all  of  the  wastewaters  and  spent 
wood  preserving  solutions  generated  by 
the  plant  and.  if  so.  for  how  long. 


Vn.  PropoMl  to  Amend  Treatment 
Variance  Rules 

Summary:  EPA  is  also  proposing 
today  to  clarify  the  regulatory  standard 
under  which  variances  from  treatment 
standards  adopted  to  implement  the 
Land  Disposal  Restrictions  (LDR) 
program  are  decided,  see  40  CFR  268.  44 
(a)  and  (h),  to  explicitly  reflect  EPA's 
long-standing  and  reasonable 
interpretation  that  a  treatment  variance 
can  be  granted  when  treatment  of  the 
waste  to  the  level  or  by  the  method 
specified  in  the  regulations  is  not 
appropriate,  whether  or  not  it  is 
tedmically  feasible  to  treat  the  waste  to 
that  level  or  by  that  method.  In  addition, 
EPA  is  clarifying  that,  in  EPA's  view, 
the  one  such  variance  (involving  CITGO 
Petroleiun)  adopted  through  rulemaking 
under  the  existing  regulations  using  the 
"not  appropriate"  test  satisfies  the 
clarified  regulations  just  as  it  satisfied 
the  existing  rules.  To  eliminate  any 
ambiguity,  EPA  is  considering 
recocUfying  the  CITGO  variance  under 
the  clarified  standard;  the  Agency 
requests  comment  on  this  approach. 

A.  Background 

Under  RCRA  section  3004(m).  EPA  is 
required  to  promiUgate  treatment 
standards  for  a  hazardous  waste  which 
"specifly]  those  levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized."  RCRA 
section  3004(m)(l).  These  treatment 
standards  are  typically  expressed  as 
constituent  concentration  limits; 
however,  in  some  cases  the  treatment 
standard  is  specified  as  a  method  of 
treatment.  LDR  treatment  st&ndards 
typically  must  be  satisfied  before  a 
hazardous  waste  is  land  disposed.  To 
satisfy  RCRA  Section  3004{m),  EPA  has 
chosen  to  promulgate  treatment 
standards  based  on  performance  of  the 
"best  demonstrated  available 
technology"  (BDAT).  see  51  FR  40,  572, 
40,  578  (Nov.  7, 1986);  provided  such 
standards  are  not  established  at  a  point 
beyond  which  threats  are  minimized. 
See  Hazardous  Waste  Treatment 
Council  V.  EPA.  886  F.2d  355,  361-66 
P.C.  Cir.  1989)  (upholding  establishing 
technology-based  treatment  standards  as 
a  reasonable  construction  of  section 
3004(m)),  cert,  denied,  498  U.S.  849 
(1990)  ("HWTCni"). 

When  EPA  decided  to  implement 
RCRA  section  3004(m)  by  means  of 
technology-based  treatment  standards, 
the  Agency  recognized  that  there  may  be 


wastes  for  which  the  treatmrait 
standards  woidd  be  unachievable  at  for 
which  the  treatment  standards  would  be 
inapproiHiate.  51  FR  at  40605-06  (Nov. 
7, 1986).  For  such  wastes,  EPA 
establidied  standards  and  prooaduies 
for  granting  so-called  treatment 
variances.  40  CFR  268.44.  A  treatment 
variance  e^ablishes  an  alternative  IDR 
treatment  standard  for  the  waste  in 
question.  40  CFR  268.44(o).  Section 
268.44(a)  states:  "where  the  treatment 
standard  is  expressed  as  a  concentrati(» 
in  a  waste  or  waste  extract  and  a  waste 
caimot  be  treated  to  the  specified  level, 
or  where  the  treatment  technology  is  not 
appropriate  to  the  waste,  the  generator 
or  treatment  facility  may  petiti(m  the 
Administrator  for  a  variance  from  the 
treatment  standard.  The  pedtianer  must 
demonstrate  that  because  the  physical 
or  chemical  properties  of  the  waste 
differs  significantly  from  the  wastes 
analyzed  in  developing  the  treatment 
standard,  the  waste  caimot  be  tteMed  to 
specified  levels  or  by  the  specified 
methods." 

This  same  standard  appUes  when  a 
treatment  variance  is  granted  on  a  site- 
specific  basis,  see  268.44  (hh'^though 
site-specific  variances  may  be  preceded 
without  rulemaking.  53  FR  at  31199- 
200  (August  17,  1988). 

EPA  has  consistently  interpreted  the 
40  CFR  268.44  treatment  variance 
provision  as  creating  two  independent 
tests  under  which  treatment  variance 
applications  can  be  considered:  first, 
where  the  waste  in  question  caimot  be 
treated  to  the  levels  or  t^  the  methods 
established  in  the  rules;  and  second 
where  such  treatment  may  be  feasible 
but  nevertheless  "not  appropriate".  See 
61  FR  55718  at  55720-21  (Oct  28, 
1996):  53  FR  at  31200  (August  17, 1988); 
55  FR  8666,  8760  (March  8. 1990);  61  FR 
18780, 18811  (April  29. 1996).  The  test 
based  on  unachievability  requires  a 
demonstration  that  the  waste's  physical 
or  chemical  properties  differ  frt>m  those 
used  to  establish  the  treatment  standard 
and  must  include  a  demonstration  that 
the  waste  "cannot  be  treated  to  specified 
leveb  or  by  Specified  methods"  (see 
sectmd  sentence  of  268.  44  (a)  and  (h)). 
The  "not  spptofnaXe"  test  is  not 
elaborated  upom  in  the  rule.  In  the 
Agency's  experiance,  treatment 
varianoet  approved  imder  the  "not 
appmpiaiB"  test  are  often  baaed  on  the 
totality  of  sile-and  waste-specific 
circumstanoes  at  any  given  site.  EPA  has 
most  often  q>proved  treatmott 
vaiiaiices  using  the  "not  appropriate" 
test  in  situaticns  wha»impei^ioa  oi 
BDAT  treatment,  while  tec^zdcaUy 
fiaasible.  nevertheless  is  unsoitdble  or 
impractical  bom  a  tjirhnirai  standpoint, 
for  exampb  whan  tli;  treatment 


standard  would  result  in  combustion  of 
large  amounts  of  soil  or  wastewater, 
given  that  EPA's  policy  is  that 
combustion  of  larae  amounts  of 
contaminated  media  is  generaUy 
inappropriate.  See  55  FR  at  8760. 8761. 
EPA  has  also  approved  treatment 
variances  using  the  "not  appropriate" 
test  in  situations  where  imposition  of 
BDAT  treatment  would  lead  to 
environmentally  counteii»oductive 
results,  notably  by  creating 
disincentives  to  engage  in  remediation, 
see  61  FR  at  55720-22;  54  FR  15566. 
15568  (October  10. 1989);  55  FR  at 
8760-62;  61  FR  at  18812;  and  EPA 
believes  its  long-standing  interpretation 
that  40  CFR  268.44  provides  two 
separate,  independent  tests  under  which 
treatment  variance  applications  can  be 
evaluated  to  be  a  reasonable  reading  of 
the  regulatory  language.  In  particular, 
the  clause  in  the  first  sentmce  of  268. 
44  (a)  that  waste  "cannot  be  treated  to 
the  specified  level"  is  mirrored  in  the 
second  sentence  of  the  rule,  where  a 
demonstration  must  be  made  that 
"waste  caiuiot  be  treated  to  specified 
levels  or  by  specified  methock" 
(emphasis  added).  The  second  sentence 
of  the  nile— referring  to  a  demonstration 
that  the  waste  differs  chemically  or 
physically — thus  relates  to  the  first 
treatment  variance  test:  technical 
infeasibility.  It  does  not  (or  need  not  be 
read  to)  apply  to  situations  where 
treatment  is  "not  appropriate",  since 
this  test  on  its  face  deals  with  situations 
where  wastes  can  be  treated  to  a 
specified  level  or  by  a  specified  method, 
but  it  is  inappropriate  to  do  so. 
However,  commentera  on  previous  EPA 
actions  have  pointed  out  that  the 
language  of  the  rule  is  ambiguous,  in 
that  it  might  be  read  to  require  a 
demonstration  that  a  waste  is  physically 
or  chemically  different  along  with  a 
showing  that  the  waste  caimot  be 
treated  to  a  specified  level  or  by  a 
particular  method  whenever  a  treatment 
variance  is  soug}it,  even  if  such 
treatment  would  be  inappropriate;  this 
was  not  EPA's  intent  ■  >  Qven  the 
importance  of  treatment  variances  to  the 
various  EPA  remediatiao  programs,  see 
55  FR  at  8760-61  and  Natimtai 
Electrical  Manufacturvs  Associatioa  v. 
EPA.  99  F.3d  1170, 1171  (D.C.  Cir. 
1996).  EPA  presently  believes  it  better  to 


' '  Th»  Bnvlrniiwul  TwAnplogy  Cemicil  iid 
tlM  liWiiriMM  BnviraniiMntai  AcHon  Nitwatfc 
(LEAN)  Ih««  pttiOaMd  for  i*«tow  of  a  pMticnlar 
tiwlifailiqr  Mrtaan  and  •!•  Hipdoi  tet  tb* 
pravMM  OM  oaly  ba  md  in  thte  nMUMV.  ISAN 
V.  EPA.  no.  97-  (D.C  Or.).  IPA  dtiiaai  and 
baliavM  its  pnaant  ioof-alaadiiig  iBiaipnIation  to 
•-T  1  rfiinnalili  riiiiHiiiiUnn  nflhi  i iili'i  limiiigi 
and  to  bo  an^ly  iapportad  OB  poiicT  froondi.  SI 
nt>ai  5S721. 


re-draft  40  CFR  268.44  to  explicitly 
conform  widi  the  Agency's  long- 
standing and  reasonable  intopretation 
of  the  regulatory  standards  for  treatment 
variances  and  to  remove  possible 
confusion.  This  proposed  clarification  is 
included  in  today's  notice.  EPA  is 
further  clarifying  that  the  one  national 
treatment  variance  finalized  thus  for 
using  the  "not  appropriate"  test  would 
also  satisfy  the  clari^d  regulations 
being  proposed  today.  This  is  the 
treatment  variance  recentfy  granted  to 
CITGO  P^roleum  Co.  61  FR  55718  (Oct 
28. 1906).  In  EPA's  view,  the  revision  of 
the  treatment  variance  regulations  it  is 
proposing  today  simply  clarifies,  and  in 
no  way  changes,  the  current  standards 
for  evaluating  treatment  variances; 
therefore,  by  definition  the  variance 
already  issued  to  CITGO  under  the 
current  regulations  and  standard  would 
satisfy  the  clarified  regulations. 
However,  to  remove  any  ambiguity  on 
the  status  of  CTTGO's  treatment 
variance,  and  the  standard  it  must  meet, 
EPA  is  considering  whether  it  would  be 
better  to  re-codify  the  variance  under 
the  clarified  regulations  (should  the 
Agency  finalize  that  part  of  today's 
proposal). 

B.  Clarified  Regulatory  Language 

EPA  is  proposing  to  revise  40  CFR 
268.44  (a)  and  (h)  to  clarify  that  there 
are  two  separate  and  independent  tests 
for  approving  treatment  variances.  The 
amended  rule  (if  finalized)  wcnild  thus 
explicitly  conform  with  EPA's  long- 
standing and  reasonable  interpretation 
that  treatment  variances  may  be  granted 
for  either  of  two  independent  reasons:  1) 
where,  due  to  physical  or  chemical 
differences  in  the  waste  matrix,  the 
waste  cannot  be  treated  to  the  level  used 
as  the  basis  for  the  treatment  standard 
(or,  in  those  few  instances  v^tere  the 
treatment  standard  is  a  method  of 
treatment,  where  the  method  physically 
cannot  be  performed);  and  2)  where  it  is 
inappropriate  to  require  treatment  to  the 
level  or  by  the  method  set  out  in  the 
regulations  although  such  treatment  is 
tedmically  possible. 

In  EPA's  experience.  ap^HOval  of 
tre^ment  variuices  bMed  on  the 
"in^iprc^riate"  test  depends  largefy  on 
site-and  waste-specific  ciicumstanoes. 
Ther^oie.  the  Agency  is  not  jKoposing 
detailed  regulatory  criteria  for 
apiHoving  vananoes  based  on  the 
"in^^tropriate"  standard.  Based  on  oar 
implerasntatiOB  of  the  program  to  date, 
some  exaii^>ks  of  where  variances 
based  on  the  "inappropziata"  test  mi^ 
be  approved  are  where  the  treatment 
standard  is  unsuitable  bom  a  technical 
Mmdpoint,  as  wdian  it  would  result  in 
combustion  of  large  amounts  of  soil  or 
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other  media  that  contain  hazardous 
waste  or  where  imposition  of  the 
treatment  standard  can  reasonably  be 
found  to  increase  risks  for  example,  by 
discouraging  optimized  remediation  of 
land  disposal  units.  A  specific  example 
of  this  second  situation  would  be  at  a 
remediation  site  where  the  cost  of  LDR 
treatment  would  lead  a  reasonable 
remediator  to  choose  the  legally 
permissible  option  of  managing  wastes 
within  an  "area  of  contamination" 
(which  would  not  trigger  LDRs  and 
would  likely  involve  little  or  no  waste 
treatment)  over  a  more  protective  option 
of  removing  the  wastes  for  treatment 
and  disposal  (which  would  trigger 
LDRs)  (see  55  FR  at  8760).  Situations 
where  imposition  of  the  BDAT 
treatment  standard  (or  specified 
treatment  method)  could  expose  site 
woriners  to  immediate  dangers,  such  as 
fix>m  explosion  or  fire  and  situations 
where  an  innovative  technology  that, 
while  not  BDAT.  results  in  significant 
treatment  and  shows  significant  promise 
could  be  other  examples  of  cases  where 
the  BDAT  standard  (or  specified 
treatment  method)  might  be 
inappropriate.  EPA  specifically  solicits 
comment  as  to  whether  these 
circumstances  (or  other  circumstances) 
are  reasonable  formulations  of 
circumstances  where  treatment 
variances  based  on  the  "inappropriate" 
test  might  be  considered  and  on 
whether  EPA  should,  in  future 
rulemakings,  further  define  regulatory 
criteria  for  variances  approved  based  on 
the  "inappropriate"  test. 

In  all  cases,  treatment  variances  must 
result  in  an  alternative  treatment 
standard  which  would  have  to  be 
satisfied  before  the  waste  could  be  land 
disposed.  These  alternative  treatment 
standards  must  comply  Mrith  the 
statut(»y  standard  of  RCRA  Section 
3004(m)  by  minimizing  threats  to 
human  health  and  the  enviroiunent. 

Some  commenters  on  previous  EPA 
actions  have  questioned  EPA's  legal 
authority  to  vary  from  treatment 
standards  based  on  BDAT  absent  a 
finding  that  the  BDAT  standard  is 
outright  unachievable  because  of 
physical  or  chemical  differences  in  the 
waste.  EPA  disagrees  for  the  following 
reasons. 

First,  the  "minimize  threat"  standard 
in  RCRA  Section  3004  (m)  allows  EPA 
latitude  in  determining  what  levels  or 
methods  of  treatment  minimizes  short- 
and  long-term  threats  to  human  health 
and  the  environment.  Not  only  is  the 
statute  ambiguous  on  the  degree  to 
which  threats  must  be  minimized  (see 
HWTCm.  886  F.2d  at  372  (concurring 
opinion)),  but  the  legislative  history  to 
section  3004  (m)  states  explicitly  that 


the  treatment  standards  are  not  to  be 
technology-fbrdng.  See  131  Cong.  Rec. 
S  9178  (daily  ed.,  July  25, 1984) 
(statement  of  Sen.  Chaffee);  see  also  56 
FR  at  12355  (March  25, 1991);  55  FR 
6640-43  (Feb.  26, 1990);  Chemical 
Waste  Management  v.  EPA.  976  F.2d  2, 
15-16  (treatment  standard  need  not  be 
based  on  BDAT,  in  this  case,  treatment 
standards  for  ignitable,  corrosive,  ot-  . 
reactive  wastes)  (D.C.  Cir.  1992). 

Second,  EPA  does  not  believe  that 
RCRA  Section  3004  (m)  requires,  or 
Congress  intended,  that  EPA  impose 
technically  inappropriate  technologies 
even  when  they  arguably  could  lead  to 
lower  treatment  levels.  For  example, 
EPA  has  generally  based  the  national 
LDR  treatment  standards  for  organic 
contaminants  in  wastewaters  on 
technologies  other  than  incineration  (or 
other  combustion),  even  though  such 
oiganics  could  be  treated  to  lower  levels 
if  the  wastewaters  were  incinerated. 
This  is  because  incineration  (or  other 
combustion)  is  not  normally  an 
appropriate  technology  for  wastewaters, 
notwithstanding  its  capability  of 
achieving  lower  constituent 
concentration  levels  than  conventional 
wastewater  treatment.  See  55  FR  8761. 
Similarly,  EPA  has  long  believed  that 
combustion  of  large  volumes  of 
contaminated  soil,  such  as  much  of  the 
soil  routinely  encountered  during 
CERCLA  remedial  actions  or  RCRA 
corrective  actions,  is  inappropriate  and 
would  yield  little,  if  any,  environmental 
benefit  over  non-combustion  treatment 
options.  In  other  situations,  EPA  has 
found  that  imposition  of  the  BDAT 
standard,  while  technically  possible, 
provides  a  strong  incentive  for  facility 
owner/operators  to  choose  legal 
remedial  alternatives  that  minimize    , 
applicability  of  the  RCRA  land  disposal 
restrictions  (e.g.,  consolidating  and 
capping  waste  within  an  area  of 
contamination),  a  result  obviously  not 
contemplated  by  Congress  in  enacting 
the  land  disposal  restriction.  EPA 
believes  that  in  the  limited  situations 
where  an  existing  treatment  standard  is 
reasonably  found  to  be  inappropriate 
because  imposition  of  the  BDAT 
standard  is  technically  inappropriate  or 
would  increase  risks,  inclucUng  risks 
posed  by  continued  land  disposal,  the 
facts  would  also  indicate  that  the 
alternative  standard  set  out  in  the 
treatment  variance  legitimately 
minimizes  threats  p<wed  by  land 
disposal,  taking  into  accoimt  both  the 
land  disposal  that  has  already  occurred 
and  that  which  will  occur.  In  this 
regard,  EPA  notes  that  the  Agency 
believes  it  can  be  argued  that  where 
imposition  of  the  BDAT  standard  results 


in  treatment  technically  inappropriate 
to  the  matrix  at  hand  or  in  foregoing 
other,  substantial  environmental 
benefits,  that  standard  is  not  "best."  See. 
61  FR  at  55724  and  at  55721  (dting  case 
authority). 

Finally,  some  commenters  on 
previous  EPA  actions  have  expressed . 
serious  concern  thitf  considering 
treatment  variances  in  situations  where 
application  of  the  nationally  applicable 
LDR  standard  mi^t  cause  a  net 
environmental  detriment  could  subject 
EPA  to  a  form  of  "environmental 
blackmail,"  where  the  Agency  might  be 
pressured  to  adjust  an  appropriate 
treatment  standard  in  order  to  allow  less 
treatment  as  part  of  site  remediation 
and,  therefore,  this  approach  should  be 
precluded.  While  EPA  agrees  that  the 
net  enviroiunental  detriment  approach 
should  be  carefully  appUed  in 
consideration  of  site-and  waste-specific 
circumstances,  EPA  does  not  agree  with 
commenters  who  suggested  it  be 
precluded.  In  implementing  its  various 
remedial  programs,  EPA  has  found  that 
there  simply  are  situations  where 
federal  law  provides  a  legal  alternative 
to  leave  waMes  in  place,  and  direct 
^plication  of  the  existing  treatment 
standards  may  create  an  incentive  to 
utilize  that  legal  alternative.  Id.;  54  FR 
at  41566-569.  It  is  at  least  worth 
examining  through  the  treatment 
variance  process  whether  there  is  an 
alternative  that  serves  the  dual  statutory 
objectives  of  safe  remediation  and 
pretreatment  before  land  disposal. 

C.  The  CTTGO  Variance  Under  the 
Proposed  Standard 

It  is  EPA's  view  that  the  treatability 
variance  granted  to  CTTGO  Petroleum, 
55  FR  55718  (Oct.  28. 1996).  remains 
valid  under  the  clarified  treatment 
variance  standard  proposed  in  this 
notice.  CTTGO  operates  a  large  (26  acre) 
stirface  impoundment  which  must  be 
closed.  The  impoundment  contains 
approximately  375,000  tons  of 
wastewater  treatment  sludge  listed  as 
hazardous  wastes  F037  and  F038.  The 
State  of  Louisiana,  EPA's  Region  6,  and 
the  company  all  believe  the  best  way  to 
close  the  unit  is  to  remove  the  sludge, 
treat  it  through  air  sparging  to  remove 
and  destroy  die  most  hazardous 
constituent  (benzene)  to  levels 
achievable  by  BOAT,  treat  cyanide  and 
metals  to  levels  achievable  by  BDAT. 
and  treat  semi-volatile  hazardous 
constituents  significantly,  although  not 
to  levels  meeting  the  BDAT  standard. 
(While  the  alternative  treatment 
standards  established  in  the  treatment 
variance  for  semi-volatiles  are,  for  some 
constituents,  significantly  higher  than 
the  treatment  standard  based  on  BDAT. 


the  semi-volatile  constituents  are  treated 
and.  in  any  case,  are  not  the 
constituents  in  die  CTTGO  waste  that 
drive  its  risk  to  human  health  or  the 

,     environment.)  Treatment  residues  are 
then  disposed  in  a  commercial  subtitle 
C  landfiU.  CTTGO  successfully  removed 
and  treated  approximately  600.000  tons 
of  sludge  by  tlds  method  before  the  LDR 
prohiUtion  for  F  037/038  wastes  took 
effect.  Treatment  of  the  remaining 
sludge  to  meet  standards  reflecting 
performance  of  BDAT  (in  this  case, 
almost  certainly  some  type  of 
combustion  process)  is  lUcely  to  be  cost- 
prohibitive  and.  at  the  least,  creates  an 
incentive  for  the  company  to  seek  to 
avoid  triggering  LDR  requirements  even 
if  it  means  forgoing  optimal  closure  of 
the  impoundment.  The  federal  rules  do 
provide  closure  options  by  means  other 
than  waste  removal.  The  closure  rules 
provide  that  an  impoundment  can  close 
with  wastes  in  place  provided  it  can 
satisfy  the  standards  for  post-closure 
care  of  a  landfill.  40  CFR  265.111, 
265.228  and  265.310.  EPA  found  that 
CTTGO  would  likely  pursue  these 
options,  delaying  if  not  precluding 
closure  by  removal,  and  possibly 
resulting  in  no  treatment  of  the 
hazardous  sludges  at  all.  For  these 
reasons,  EPA  found  that  the  treatment 
technology  on  which  the  standard  is 
based  is  not  appropriate  for  this  waste 
because  imposition  of  the  requirement 
would  likely  restdt  in  a  net 
environmental  detriment  55  FR  at 
5571»-722.  The  alternative  treatment 
standard  requires  the  same  level  of 
treatment  which  had  proved  successful 
on  the  600,000  tons  of  sludge  before  the 
LDR  prohibition  took  effect. 
In  EPA's  view,  these  facts  satisfy  the 

'  "not  appropriate"  test  in  the  clarified 
treatment  variance  regulations  proposed 
today,  just  as  they  satisfy  the  existing 
rules.  EPA  has  already  found  that  the 
situation  presented  in  CTTGO's 
treatment  variance  application  meets 
the  standards  of  40  CFR  268.44  (a)  and 
(h)  as  the  Agency  interprets  and 
implements  them.  By  definition,  if  EPA 
amends  40  CFR  268.44  (a)  and  (h)  to 
explicitly  conform  to  the  Agency's 
longstanding  and  reasonable 
interpretation  of  the  treatment  variance 
regulations,  then  the  one  national 
variance  (CTTGO)  approved  under  the 
current  regulations  would  meet  the 
terms  of  the  new,  clarified,  regulations. 
EPA.  however,  recognizes  that  the  same 
ambiguity  that  commenters  have 
idoitified  in  the  current  268.44  (a)  and 
(h)  regulations  imderfies  EPA's  approval 
of  the  CTTGO  treatment  variance.  EPA 
therefore  requests  ocmunent  on  v^iether 
the  Agency  shotdd  eliminate  any 


ambiguity  ovct  the  CTTGO  treatment 
variance  by  re-codifying  the  variance 
under  the  clarified  regulations 
(assuming  EPA  finalizes  this  portion  of 
today's  proposal). 

Vm.  Ban  on  Use  of  Prohibited 
Hazardoos  Waste  as  Fill  Matafial 

SUMMARY:  EPA  is  today 
supplementing  its  March  2. 1995 
proposal  (60  FR  at  11732)  to  ban  the 
placement  of  prohibited  hazardous 
wastes  (that  is,  wastes  prcdiibited  from 
land  disposal  unless  they  meet  land 
disposal  restrictions  treatment 
standards,  including  wastes  that 
initially  exhibited  a  characteristic  of 
hazardous  waste  but  no  longer  do  at  the 
point  they  are  placed  as  fill  material)  as 
a  fill  material.  This  proposal  would  ban 
use  as  fill  unless  the  waste  meets  the 
LDR  treatment  standard  applicable  to  it. 
and  either  of  two  conditions  are 
satisfied:  (a)  The  placement  occurs 
exclusively  in  a  regtilated  imit  (i.e.  a 
unit,  like  a  landfill,  which  is  subject  to 
subtitle  C  regulati(m);  or,  (b)  the  person 
intending  to  utilize  the  hazardous  waste 
as  fill  material  is  able  to  make  a 
demonstraticHi  to  the  appropriate 
regulatory  officials  that  the  placement  of 
the  waste  will  be  protective  of  human 
health  and  the  environment  (within  the 
meaning  of  RCRA  section  3004(d)(1)). 
taking  into  account  the  factors 
enumerated  in  RCRA  section 
3004(d)(1)(A).  (B).  and  (C).  as  weU  as  all 
possible  exposure  pathways.  i.e., 
exposure  pathways  that  may  reasonably 
occur  at  the  specific  site.  As  EPA 
explains  more  fiiUy  in  today's 
supplemental  notice,  this  demonstration 
must  be  made  "to  a  reasonable  degree  of 
certainty,"  as  set  out  in  RCRA  section 
3004(d)(1).  By  "fill  material."  EPA 
means  prohibited  waste  used  in  place  of 
such  materials  as  sand  or  dirt  which 
fills  in  significant  levels  of  depression 
in  the  land,  sutih  as  gullies  or  ditches. 
Revised  regulatory  language  is  provided 
to  help  clarify  the  scope  of  the  proposal, 
and  the  process  for  demonstrating  that 
the  use  is  safe. 

A.  General  Discussion 

The  basis  for  this  proposal  is 
essentially  the  same  as  EPA  originally 
proposed.  Utilization  of  prohibited 
hazardous  wastes  as  fill  material  is,  in 
the  abstract,  the  least  protective  type  of 
land  disposal  in  that  there  are  no 
commercial  specifications  or  necessary 
physical  constraints  on  the  placement  of 
the  waste.  There  thus  are  no  safeguards 
to  prevrait  exposiue  to  hiunans  or  to  the 
environment  from  the  hazardous 
constituents  that  are  released,  and  no 
barriers  stopping  the  releases  frtnn 
occurring.  The  types  of  potential 


expeeure  path%irays  include  dii^ 
exposure  via  inhalation,  ingestion 
(paiticularty  by  small  children),  dermal 
contact,  surface  runoff,  and  leaching  to 
groimdwater.  Human  exposiue  can  also 
occur  via  indirect  ejmosure  pathways, 
such  as  ingestion  of  fish,  animals,  fruits 
or  vegetables  which  have  been 
contaminated  by  hazardoiis  constituents 
released  from  the  fill  area.  The  number 
of  environmental  exposure  pathways  are 
just  as  numerous. 

This  potential  for  harm  is  confirmed 
by  many  damage  incidents  caused  by 
utilizatitm  of  wastes  as  fill  materiaL  The 
damage  incidents  include  sites  now  on 
the  Superfimd  National  Priorities  List, 
and  an  incident  of  direct  human 
exposure  (resulting  in  elevated  blood 
lead  levels  in  chilmen)  when  prohibited 
hazardous  wastes  were  used  as  fill 
material  in  a  residential  area.  See 
siunmaries  in  the  administrative  record. 

If  one  assumes  that  utilization  of 
wastes  as  fill  material  is  a  type  of 
hazardous  waste  recycling  activity,^' 
the  current  RCRA  rules  would  clasrify 
it  as  a  tjrpe  of  "use  constituting 
disposal."  40  CFR  261.2(c)(1).  The  rules 
then  provide  that  a  use  constituting 
disposal  can  legally  occur  if  the 
hazJardous  wastes  are  incorporated  into 
a  product,  undergo  a  chemical  reaction 
so  as  to  be  inseparable  by  physical 
means,  and  meet  all  treatment  standards 
established  under  the  Land  Disposal 
Restrictions  (LDR)  program  applicable 
to  the  hazardous  vraste  incorporated  . 
into  the  waste-derived  product.  40  CFR 
266.20(b).  hi  adopting  these  standards. 
EPA  was  not  certain  that  any  of  these 
uses  could  be  conducted  in  a  protective 
manner.  50  FR  at  646,  647  Qan.  4, 1985); 
S3  FR  at  17605  (May  17, 1988). 
However,  the  Agency  was  unwilling  to 
prohibit  all  such  usm— the  likely  effect 
of  imposing  full-scale  subtitle  C 


"Sm  49  FR  at  33093  (May  19.  IMO):  4«  FR  at 
149SS  (April  4, 1963);  and  60  FR  at  14732  (Much 
2. 1995)  whan  EPA  nolMl  that  in  moct  cases  that 
this  acttvity  is  a  aham  uaa.  This  is  due  to  tha 
marginal  nature  of  the  daimad  recycling  activity 
(repladng  dirt  to  fill  dapressions).  raaambianca  of 
the  activity  to  uncontrolled  waste  dumping,  and 
Ukatihood  that  hazardous  constituents  in  the  wastes 
are  iu*t  being  gotten  rid  oL  Thus,  the  threshold  step 
in  detannining  whalbar  disposition  of  haardous 
waste  as  fill  material  is  legal  is  to  delennine  if  this 
is  a  "use"  at  all,  or  simply  is  sham  recycling,  i.e., 
land  diapoaal  pure  and  simple.  See  United  States 
r.  Marine  ShakProc«tton.ti  F.3d  1361. 1365  (Sth 
Or.  1996)  ("sham  recycling,  as  opposed  to 
legitimate  recycling,  occurs  when  the  hazardous 
waste  purportedly  recycled  contributes  in  no 
significant  %eay  to  tha  ptqduction  of  the  product 
allagadly  reaulting  from  tha  recydii^")  UL,  et  1366 
(andocsing  entailed  toxica  along  for  the  ride 
ooocapt.  Mrfaaraby  it  is  relevant  in  sssaiiinn  whathar 
an  activity  is  shson  recycling  to  detannine  vrhat 
haardooacanatituonts  con^ibuta  to  the  alleged 
recycling  activity  and  ooocaivably  to  find  that  an 
activity  is  a  sham  if  the  haaardous  ooostituants  do 
not  contribute  signilloently). 
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control»«-and  also  felt  that  impositjpn 
of  the  LDR  treatment  standard 
requirement  afforded  some  level  of 
protection.  53  FR  at  17605. 

Because  utilization  of  hazardous 
wastes  as  fill  material  is  lacking  in  any 
control.  EPA  has  concluded  that  this 
current  conditioned  deferral  of 
regulation  should  not  apply  to  the 
activity.  This  conclusion  is  directly 
founded  in  the  language  and  policy  of 
the  LDR  statutory  provisions.  Land 
disposal  of  hazardous  wastes  is 
prohibited  unless  the  prohibition  on 
disposal  "is  not  required  in  order  to 
protect  human  health  and  the 
environment"  taking  into  account  the 
uncertainties  associated  with  assessing 
safety  of  land  disposal,  including  the 
difficulty  of  making  long-term 
predictions  of  wastes'  behavior,  and  the 
persistence,  toxicity,  mobiUty,  and 
bioaccumulative  propensity  of  wastes' 
hazardous  constituents.  RCRA  section 
3004(d)(1)  (repeated  in  3004  (e)(1)  and 
(g)(5)  as  well).  Ordinarily,  land  disposal 
occurring  after  hazardous  wastes  have 
been  treated  to  satisfy  the  standards 
established  by  EPA  purstiant  to  section 
3004(m)  (which  standards  are  to  assure 
that  short-  and  long-term  threats  to 
human  health  and  the  environment 
posed  by  land  disposal  of  the  waste  "are 
minimized")  will  sufficiently  ensure  the 
requisite  protectiveness.  RCRA  section 
30O4(m}(l).  However,  the  ultimate 
requireiftent  of  protectiveness  remains 
even  after  hazardous  wastes  have  been 
treated.  60  FR  at  14473;  56  FR  at  41168 
(August  19. 1991):  NRDC  v.  EPA.  907 
'  F.2d  1146, 1171-72  (D.C  Cir.  1990) 
(dissenting  opinion). 

EPA  is  indicating  here  that  the 
existing  LDR  treatm^it  standards  do  not 
result  in  this  requisite  minimization  of 
threes  wdien  hazardous  wastes  are  to  be 
utilized  as  fill  material.  Thus,  there  is 
no  treatmeBt  of  which  EPA  is  aware  that 
can  be  determined,  in  the  absence  of 
site-specific  investigation,  to  adequately 
minimi«a  Um  threats  posed  by  this  form 
of  land  disposal  See  RCRA  section 
3004(mMl)  which  requires  EPA  to 
establish  "levels  or  methods  of 
treatment,  if  any.  which  minimize  short- 
and  kmg-term  threats'  (emphasis 
added).  Accordingly,  0'A  has  proposed 
to  modify  the  BDAT  treatment  standards 
for  all  huardous  wastes  to  make  clear 
that  wastes  treated  to  meet  these 
standards  may  still  not  be  utilized  as  fill 
material  absent  a  site-specific 
demonstration  as  described  in  40  CFR 
266.20(b)(2).  Similarly,  EPA  is  finding 
that  the  ultimate  protectiveness 
standard  in  RCRA  sections  3004  (d)(1), 
(eXl)  and  (g)(5)  remaiiu  unsatisfied, 
even  after  hazardous  wastes  are  treated 
to  meet  existing  LDR  standards,  if  the 


wastes'  ultimate  disposition  is  as  fill 
material  (again,  unless  the  site-specific 
demonstration  described  above  is 
made). 

B.  Deferral  of  Ban  Pending  Study 

Some  commenterS  on  the  original 
proposal  have  contended  that  Q'A 
should  defer  action  on  the  proposed  ban 
on  hazardous  waste  as  fill  until  risks 
could  be  studied  further.  The  Agency 
disagrees  that  furthra  studies  are  needed 
in  order  to  go  forward  with  the 
proposed  action.  While  the  commenter 
is  correct  that  nonhazardous  slags  have 
been  used  for  many  years  as  fill,  the 
Agency  has  the  responsibility  to  ensure 
that  residues  from  hazardous  waste 
treatment  are  appropriately  regulated, 
and  this  requires  a  minimization  of 
threats  to  himian  health  and  the 
environment  prior  to  land  placement  as 
fill,  and  ultimate  protectiveness  of  the 
actual  disposal. 

As  EPA  explained  at  proposal,  the 
treatment  standards  do  not  assure  the 
requisite  minimization  of  threat  or 
ultimate  safety  for  a  number  of  reasons. 
60  FR  at  14473.  In  particular,  the 
standards  do  not  regulate  the  total  metal 
content  of  a  waste,  typically  requiring 
oilly  reduction  in  metal  constituents' 
mobility,  as  measured  by  the  TCLP. 
However,  when  evaluating  use  as  fill 
material,  the  total  concentration  of 
metals  is  highly  important  due  to  the 
number  of  exposure  pathways 
(including  direct  inhalation  and 
ingestion)  which  do  not  depend  on 
leaching  to  release  hazardous 
constituents.  Id.  In  addition,  the  TCLP 
(or  any  single  leaching  test)  may  not  be 
the  appropriate  means  of  evaluating 
potential  for  leaching  given  the  wide 
range  of  potential  conditions  to  which 
hazardous  waste  utilized  as  fill  could  be 
exposed.  See  62  FR  at  1994-95  (January 
14.  1997).  In  addition,  since  the  existinjg 
LDR  standards  are  technology-based 
rather  than  risk-based,  EPA  does  not 
believe  that  they  are  an  adequate 
surrogate  for  determining  that  threats 
have  been  minimized  when  one  takes 
into  account  the  uncontrolled  use  as  fill. 
60  FR  at  14473. 

EPA  is  planning  to  furdier  identify 
and  assess  risks  from  ma)or  current  uses 
of  High  Temperature  Metal  Recovery 
(HTMR)  slags  bom  treatment  of  K061, 
K062,  and  F006  wastes.  However,  EPA 
is  concerned  that  use  of  any  hazardous 
waste,  including  HTMR  slag,  as  a  fill 
material  represents  a  marginal  use  for 
which  regidatory  authorities  woxild  lose 
the  ability  to  understand  where  it  is 
placed  or  how  much  is  used,  making 
generic  risk  analysis  extremely  difficult. 
Fill  material  mi^t  be  used  in  any 
setting,  Mrithout  any  controls.  While 


road  construction  projects  at  least 
include  supervision  of  activities  with 
regard  to,  for  example  wetlands  and 
waterways,  fill  could  be  placed  directly 
in  sensitive  areas  without  any  type  of 
regulatory  agency  approval.  Further,  fill 
may  be  pla<»d  in  virtually  unlimited 
amounts,  while  use  in  road  construction 
(whether  road  bed  or  top  coating)  often 
is  limited  by  the  extent  of  road  being 
built,  as  well  as  supervision  by  highway 
agencies.  As  such,  exposures  and  risks 
posed  by  use  as  fill  are  extremely 
dependent  on  site  specific 
circumstances,  and  we  do  not  think  at 
this  time  that  the  Agency  will  be  able  to 
set  national  levels  of  toxic  constituents 
that  would  be  safe  in  all  fill  settings. 

C.  Site  Specific  Approval  Process 

This  is  not  to  say,  however,  that  it  is 
impossible  to  utilize  a  treated  hazardous 
waste  as  a  fill  material.  EPA's  current 
thinking  is  that  the  ciirrent  treatment 
standards  are  inadequate,  and  that  EPA 
is  imable  to  develop  other  standards 
that  would  be  sufficient  to  assure 
protection,  absent  further  site-specific 
investigation.  EPA  noted  in  the  March '2. 
1995  proposal  that  if  someone  could 
show  that  a  specific  use  as  fill  was  safe, 
it  would  be  allowed.  EPA  is  proposing 
revised,  more  detailed  regulatory 
language  to  require,  in  addition  to 
requiring  these  wastes  (like  all  other 
prohibited  wastes)  to  meet  LDR 
standards  before  disposal,  that  a  site- 
specific  demonstration  (for  each 
intended  fill  site)  be  made  showing  that 
the  treatment  has  minimized  aM 
potential  threats  posed  by  the  placement 
of  the  waste  fill  material,  and  assured 
ultimate  safety  of  the  disposal.  This 
demonstration  would  be  made  either  to 
the  EPA  Region  where  the  fill  site  is 
located,  or,  in  the  case  of  States 
authorized  to  operate  this  part  of  the 
program,  to  the  authorized  State.  The 
demonstration  would  have  to  address 
all  potential  exposure  pathways  posed 
by  the  particular  fill  site,  would 
specifically  have  to  address  the  land 
disposal  protectiveness  factors  set  out  in 
the  statute  at  section  3004(d)(1)  (A),  (B). 
and  (C),  plus  address  all  exposure 
pathways  to  hiunans  or  to  the 
envirtHunent  that  are  reasonably  likely 
to  occur,  and  would  have  to 
demonstrate  safety  "to  a  reasonable 
degree  of  certainty."  The  burden  of 
mddng  the  demonstration  is  on  the 
applicant.  See  RCRA  section  3004(dKl) 
likewise  assigning  the  burden  of  proof 
to  the  applicant  in  the  case  of  no- 
migration  petitions.  >^  Comments  are 


requested  on  the  revised  regulat(»y 
language. 

D.  Application  of  the  Ban  To 
Decharacterized  Wastes 

Further,  EPA  wishes  to  make  clear 
that  the  proposed  rule  would  apply  to 
all  hazardous  wastes  subject  to  Land 
Din>osal  Restriction  prohibitions.  This 
includes  all  wastes  that  are  identified  or 
listed  as  hazardous  at  the  point  they  are 
generated,  and  thus  includes  wastes  that 
are  listed  as  a  resiilt  of  the  mixture  and 
derived  from  rules.  In  addition,  the  rule 
applies  to  wastes  that  initially  exhibit  a 
characteristic  but  no  longer  exhibit  that 
characteristic  at  the  point  they  are  land 
disposed  (i.e..  used  as  fill  material).  This 
means  that  if  a  person  intends  to  utilize 
a  characteristic  hazardous  waste  as  fill 
material,  and  treats  the  waste  so  that  it 
no  longer  exhibits  a  characteristic,  the 
rule  nevertheless  applies.  See  Chemical 
Waste  Management  v.  EPA.  976  F.  2d  2, 
12-14  (land  disposal  prohibitions  apply 
to  wastes  that  are  hazardous  when 
generated;  thus,  the  prohibition — i.e.. 
the  substantive  LDR  requirements — 
continues  to  attadi  to  characteristic 
wastes  that  no  longer  exhibit  a 
characteristic  when  they  are  land 
disposed).  These  so-called 
decharacterized  wastes  could 
nevertheless  continue  to  pose  the  same 
types  of  substantial  harm  when  utilized 
as  fill  material  as  wastes  still  identified 
or  listed  as  hazardous  at  the  point  of 
disposal.  This  is  becatise 
decharacterization  does  not  necessarily 
remove  or  immobilize  hazardoiis 
constituents.  Id..  55  FR  22655. 
Ccmsequentiy  the  proposed  prohibition 
woiUd  apply  to  all  initially  hazardous 
wastes. 

E.  Clarification  of  Scope  of  Ban 
(definition  of 'fill") 

Commenters  indicated  some 
confusion  over  the  definition  of  "filL" 
EPA  has  slightiy  altered  the  definition 
of  "fill  material"  from  that  proposed  in 
the  March  2, 1995  notice.  That 
definition  stated  essentially  that  fill 
material  was  used  as  a  sutffititute  for 
low-grade  materials  to  raise  land  levels, 
fill  in  depressions,  and  so  forth.  Today's 
supplemental  language  preserves  the 
key  concept  that  fill  material  raises  land 
levels,  fills  in  significant  depressicms 
(such  as  gullies  or  ditches)  but  removes 
any  suggestion  that  there  is  an  intent 


i^Than  an  timikrtdM  in  this  typa  of 
danwDttiatioa  and  th*  oo-migntion  tMt  nquixwl  to 
■how  that  it  U  Mf»  to  diapoM  of  buardotu  waatM 


that  ara  oot  tnatad  to  satiaiy  tha  tiaatmant 
•tandarda  that  BPA  aatabllahea  Howevar,  bacauaa 
tha  waataa  hava  baan  traalad,  tba  damonattation 
naad  not  aatiaiy  tha  nonnigntiaQ  taaL  Ralbar, 
uhiniata  aaiMy  «*otild  hava  to  ba  damaoatzatad, 
taUng  into  acconnt  tha  apacific  bctort  Coognaa 
■Mad  aa  iwantlal  to  ultimata  land  diapoaal  MiMy 
datanninatinna  and  owaidarina  all  axpoauia 
pathwajra  that  ara  raaaonabiy  lUtaly  to  occur. 


test  associated  with  the  definition.  EPA 
wishes  to  avoid  situations  where 
hazardous  waste  fills  in  areas  but  some 
other  use  is  claimed  for  the  material  that 
arguably  makes  it  a  different  type  of 
addvity.  As  stated  at  cmginal  proposal, 
the  Agency  is  acting  to  stop  prohibited 
hazardous  wastes  from  being  used  in  an 
imcontroUed  manner,  in  substantial 
volumes  to  fill  in  space  (at  least  without 
a  detailed  demcmstration  and  finding 
that  the  use  is  protective).  The  reference 
in  the  definition  to  filling  in  significant 
spaces  makes  clear  that  uses  vraich  have 
the  incidental  efiact  of  filling  or 
leveling,  such  as  use  as  road-base  or  use 
a  fertilizer  or  other  xises  that  are  subject 
to  commercial  specifications  or  physical 
constraints  but  incidentally  fill  in  space 
in  addition  to  other  functions,  are  not 
included  within  the  definition  of  "fill 
material."  Also,  the  prohibition  does  not 
apply  to  materials  used  as  legitimate 
inoedients  in  asphalt  or  concrete. 

Some  significant  concerns  were  raised 
by  producers  of  K061-slag  over  the 
scope  of  the  proposed  ban,  in  particular 
as  it  woidd  apply  to  road  building 
operaticms.  WA  wishes  to  clarify  that 
(as  noted  above),  use  as  road  bed,  and 
use  as  road  "top  coat"  are  not  intended 
to  be  banned  imder  the  proposed  fill 
provisions.  While  there  may  be  some 
ambiguity  in  these  terms,  EPA  intends 
to  allow  further  study  use  of  legitimate 
road  construction  materials,  meeting 
any  specification  set  by  the  highway 
department  in  the  State  in  which  this 
-  material  is  used.  While  some  filling  of 
depressions  may  of  course  occur  in  road 
constructicm,  EPA  would  not  consider 
this  use  as  fill,  unless  the  depressions 
were  well  beyond  what  is  necessary  for 
road  construction.  EPA  has  provided 
some  new  regulatory  langtiage  to  clarify 
the  scope  of  the  proposal  and  welcomes 
further  comment  to  help  refine  the 
definition. 

In  addition,  EPA  is  proposing  to  add 
the  prohibition  to  40  CFR  268.40,  as 
well  as  to  the  use  constituting  disposal 
provision  in  40  CFR  266.20.  This  would 
make  clear  that  this  action  both 
implements  the  LDR  provisions  and 
modifies  the  existing  treatment 
standards  to  the  extent  prohibited 
wastes  are  used  as  fill  mateiiaL 

F.  Other  Clarifications 

A  commenter  maintained  that  the 
proposed  ban  should  not  apply  to 
vitrified  material,  arguing  that  by 
definition  vitrified  materials  do  not  pose 
a  threat  to  human  health  and  the 
environment.This  cannot  be  presumed 
a  priori,  however.  Vitrification 
technology,  for  example,  does  not 
reduce  total  metal  concentrations  in 
treatment  residue  in  wfaidi  metals  could 


be  available  to  the  environment  via 
many  of  the  exposure  pathways  present 
when  the  wastes  are  placed  on  the  land 
without  control,  i.e.  utilized  as  fill 
matariaL  See  the  discussion  above 
indicating  why  total  metal 
ccmcentrations  remain  critical  in 
evaluating  the  protectiveness  of  this 
type  of  land  disposal.  Likewise,  vitrified 
wastes  may  contain  undestroyad 
oTganics,  or  insuffidendy  immobilized 
metals  which  likewise  are  capable  of 
posing  harm  when  placed  on  the  land 
in  this  uncontrolled  manner.  For  these 
reasons,  at  this  time  EPA  does  not 
believe  vitrified  material  should  be 
exempt  from  the  ban. 

Finally,  a  number  of  cgmmenters 
questioned  whether  the  prohibition 
would  apply  to  situations  where 
prohibited  wastes  are  landfilled.  or 
whether  it  would  apply  to  remediation 
activities,  including  those  carried  out 
pursuant  to  RCRA  corrective  action  or 
Superfund  authorities.  EPA  wishes  to 
clarify  that  the  prohibition  would  only 
apply  to  situations  where  recycling  is 
involved,  "use  as  fill"  being  a  term  of 
art  referring  to  a  situation  where 
prohibited  wastes  are  being  legitimately 
recycled  in  a  manner  constituting 
disposal  through  use  as  a  fill  material. 
United  States  v.  Marine  Shale 
Processors.  81  F.3d  at  1365.  (As  noted 
above,  see  fri.  4  supra.  EPA  is  skeptical 
that  this  claimed  use  is  legitimate 
recycling.)  Thus,  the  rule  would  not 
apply  to  situations  where  prohibited 
wastes  are  land  disposed  and  an 
incidental  effect  of  the  disposal  is  to  fill 
in  depressions  (as  in  remediation 
situations  where  treated  soils  are 
returned  to  the  ground  and  raise  a 
gradient).  The  policy  basis  for  the 
distinction  is  that  disposal  of  prohibited 
wastes  is  typically  heavily  r^ulated  (for 
example,  through  subtitie  C  unit 
standards,  ot,  in  remediation  situations, 
through  site  specific  r^ulatory 
oversight;  see  61  FR  18782  (April  29, 
1996)).  In  these  situations,  the  existing 
LDR  treatment  standards  should  be 
stifficient  to  assure  that  the  threats 
posed  by  land  disposal  of  wastes  are 
being  minimized.  Thus,  the  only 
situation  covered  by  the  prohibition 
would  be  the  uncontrolled  placement  of 
prohibited  hazardous  wastes  (including 
treatment  residues  bam  these  wastes) 
outside  the  system  of  saleguards  which 
normally  would  ensure  that  threats  to 
hiunan  health  and  the  environment  aiB 
minimized.  This  situation  is  where  the 
prohibited  wastes  are  being  recycled 
legitimately  as  fill  material — n««iiTning  it 
is  possible  to  make  this  showing — 
pursuant  to  40  CFR  266.20(b). 
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K.  Ca|Muaty  Determination 

A.  TC  ^4etal  Wastes 

EPA  is  not  proposing  to  revise  any 
capacity  variance  decision  for  TC  metal 
wastes.  However,  after  considering  new 
information  and  comments  in  response 
to  the  originally  proposed  rule  (August 
22. 1995;  60  FR  43654}  and  Notice  of 
Data  Availability  (May  10. 1996;  61  FR 
21418).  EPA  has  performed  an  updated 
capacity  analysis  to  better  reflect  the 
current  available  and  required  capacity 
for  the  universe  of  wastes  that  would 
now  be  sub)ect  to  the  standards.  For 
backgroimd  information  on  data 
sources,  methodology,  and  details  of  the 
capacity  analysis  for  these  wastes 
covered  in  this  rule,  see  "Background 
Docimient  for  Capacity  Analysis  for 
Land  Disposal  Restrictions — ^Phase  IV 
(Second  Supplemental):  Toxicity 
Qiaracteristic  Metal  Wastes  and  Newly 
Identified  Mineral  Processing  Wastes 
(Proposed  Rule)."  Based  on  die  results 
of  the  capacity  analysis,  EPA  proposes 
to  not  grant  a  national  capacity  variance 
for  the  TC  metal  wastes,  including  soil 
and  debris,  covered  by  today's  proposed 
rule. 

B.  Mineral  Processing  Wastes 

As  discussed  in  Seciion  IV.  Proposal 
of  New  Options  for  Mineral  Processing, 
EPA  is  considering  several  regulatory 
options  for  the  newly  identified 
recycled  mineral  processing  wastes. 
Two  of  these  options  are  expected  to 
significantly  increase  the  estimate  of 
required  capacity  disciissed  in  the 
proposed  rule.  C5ne  option,  which 
would  require  storage  of  materials  to  be 
recycled  in  the  equivalent  of  RCRA 
regulated  tanks,  containers,  or  buildings 
prior  to  recycling,  is  expected  to  result 
in  a  moderate  increase  in  required 
capacity.  The  other  option,  which 
would  prohibit  the  introductifm  of  any 
secondary  material  into  any  mining  or 
mineral  processing  unit  that  generates  a 
Bevill-exempt  waste,  is  expected  to 
resiilt  in  a  larger  increase  in  required 
capacity.  Nevertheless,  the  Agency 
exjMCts  that  any  such  increases  can  be 
readily  met  by  available  on-site  or  o£f- 
site  capacity,  and  therefme  is  not 
rhanging  the  proposed  national  capacity 
variance  determination  for  most  of  these 
wastes. 

Three  waste  streams  that  now  appear 
to  be  lacking  adequate  capacity  are 
Medusa  scrubber  blowdown,  Anderson 
filter  media  rinsate,  and  fiimace 
building  washdown  as  generated  by  the 
elemental  phosphorus  processing 
industry.  A  major  generator  of  these 
waste  streams,  the  FMC  Corporation's 
Pocatello,  Idaha&cihty,  has  stated  that 
these  waste  streams  pose  xmique 


treatability  problems  and  that  a  two-year 
national  capacity  variance  is  needed  to 
develop  and  construct  treatment 
capacity  (Phase  IV  Notice  of  Data 
Availability,  61  FR  21418,  May  10. 
1996).  On  August  21. 1996.  FMC 
submitted  additional  data  to  the  docket 
for  the  supplemental  proposed  rule  (61 
FR  2338.  January  25, 1996,  RCRA 
Docket  F-95-PH4A-FFFFF).  After 
careful  review  of  the  additional  data,  the 
Agency  has  initially  determined  that 
these  wastes  would  require  a  national 
capacity  variance,  and  therefore  is 
proposing  to  grant  a  two-jrear  national 
capacity  variance  for  these  three  waste 
streams. 

Regarding  characteristically 
hazardous  arsenic  nonwastewaters  and 
High  Merciuy  Subcategory 
nonwastewaters  (i.e..  260  mg/kg  and 
above  total  mercury).  EPA  had  proposed 
to  grant  a  one-year  national  capacity 
variance.  However,  treatment  data 
submitted  by  commenters  and  data 
collected  by  the  Agency  from  site  visits 
to  commercial  waste  treatment  factlities 
indicate  that  the  newly  identified 
mineral  processing  wastes  do  not 
contain  arsenic  and  mercury  at  levels 
that  could  not  be  treated  to  UTS.  Thus, 
the  Agency  is  no  longer  proposing  to 
grant  a  capacity  variance  for  these 
wastes. 

Details  of  the  methodology  and 
estimates  of  affected  fKdhties  and  waste 
quantities  are  provided  in  the  capacity 
analysis  background  document. 

C.  Phase  IV  Mineral  Processing  and  TC 
Metal  Wastes  Injected  Into  Underground 
Injection  Control  (UIC)  Class  I  Wells 

Class  I  injection  wells  currently  inject 
approximately  10  to  11  miUion  tons  of 
newly  identified  mineral  processing  and 
TC  metals  waste  (D004-^X)11).  These 
waste  volumes  vary  in  amounts  from 
facility  to  facility  and  are  generally 
disposed  on-site.  None  of  the  mineral 
processing  fociUties  transport  their 
waste  off-site  or  currently  have  the 
necessary  capacity  to  treat  their  waste 
on-site  by  BDAT.  Scnne  bdUties 
generating  TC  metal  waste  that  are 
unable  to  dispose  or  treat  their  waste 
on-site  may  send  their  waste  to  a 
commercial  facility.  However,  these 
commercial  facilities  must  be  approved 
for  the  disposal  of  these  restricted 
waste.  For  those  Cacilitie*  afbcted  by  the 
prohibitions  which  are  unable  to  moke 
a  successful  no-migration 
demonstration,  constructing  a  treatment 
faciUty  on-site  would  be  the  only 
permissible  alternative  in  meeting  LDR 
treatment  standards  for  their  hazardous 
wastes.  The  Agency  remains  steadfast  in 
its  belief  that  for  those  fiacilities  affected 
by  the  Land  Band  prohibitions  which 


are  unable  to  make  a  successful  no- 
migration  demonstration,  constructing  a 
treatment  facility  on-site  would  require 
a  substantial  amount  of  economic 
resources  and  effort.  The  EPA  believes 
that,  at  this  time,  a  reasonable  amount 
of  time  should  be  given  to  construct 
necessary  treatment  facilities.  Therefore, 
the  Agency  is  granting  a  two-year 
capacity  variance  for  these  wastes.  The 
Agency  requested  comments  on 
capacity  determinations,  generation, 
characteristics,  and  management  of 
these  wastes  at  Class  I  injection  well 
facilities  in  the  proposed  supplemental 
rule  on  January  25, 1996.  However,  no 
specific  applicable  comments  on 
potentially  affected  Class  I  facilities 
were  received  for  the  mineral  processing 
or  for  TC  wastes  in  the  August  22, 1995 
proposed  rule.  The  Agency  is  again 
requesting  this  information  and 
additionuly  asks  that  it  include  mixed- 
radioactive  waste.  This  information  may 
assist  the  Agency  in  determining 
whether  the  Land  Disposal  Program 
Flexibility  Act  of  1996  may  further 
minimize  the  impact  of  this  rulemaking 
on  Class  I  injection  well  facilities 
disposing  decharacterized  waste  that  ia 
presently  being  treated  as  Phase  IV 
hazardous.  The  Agency  estimates  that 
the  10  to  11  million  tons  of  this 
currently  injected  waste  may  be  reduced 
by  as  much  as  4  to  5  million  tons 
annually  at  Class  I  ncmhazardous 
facilities. 

X.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qiialified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  imdm  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 


In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  some  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  cany  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  pennits.  until 
the  State  is  granted  authorizatioo  to  do 
so. 

Parts  of  today's  rule  are  proposed 

Sursuant  to  sections  3004(d)  through 
0.  and  3004(m)  (42  U.S.C  6924(d) 
through  (k),  and  6924(m))  of  RCRA,  a 
section  added  by  HSWA.  Ihese  parts 
are  those  provisions  regarding  the 
treatment  standards  for  metal  >M«"""g 
wastes  and  mineral  processing  wastes, 
llierefore,  the  Agency  is  proposing  to 
add  die  requirament  to  Table  1  in  40 
CFR  271.1(j).  wdiidi  identifies  the 
Federal  program  requirements  diat  are 
promulgated  pursuant  to  HSWA  and 
that  take  efiisct  in  all  states  regordlesa  ot 
their  audii»izati(m  status.  Sti^  may 
i|>ply  fcx*  interim  or  final  authorizaticm 
for  the  HSWA  provisions  in  Table  1,  as 
discussed  in  thie  following  cection  of 
thisfiraamble.  The  Agency^is  alao 
I»oposing  to  modify  Table  2  in  40  CFR 
271.l(j)  to  indicate  that  the  treatment 
standards  are  adf-implenaenting 
pfovisions  of  HSWA. 

Other  parts  of  today's  proposed  rule 
would  not  be  efbctive  in  authnized 
States  dttce  die  requinments  would  not 
be  imposed  pursuant  to  HSWA.  These 
parts  ralate  to  the  definition  (tfst^d 
waste  and  include  stonge  of  mineial 
prooesaing  secondary  materiab.  die  type 
of  fsedstodts  used  in  Bevill-exempt 
mining  units,  and  the  exchiaion  of 
certain  wood  preserving  wastewater* 
and  spent  wood  preserving  solutions. 
Thus,  these  requirements  will  be 
applicable  osdy  in  thoae  States  that  do 
not  have  final  authorization.  In 
authorized  States,  the  requirements  will 
not  be  applicable  until  the  State  revises 
its  program  to  adopt  equivalent 
requirements  under  State  law. 

B.  Ablxmriated  Authorization 
Ptooeaures 

In  the  Phase  IV  proposal  dated  August 
22, 1995,  EPA  proposed  a  set  of 
streamlined  authorization  procedures 
that  would  apply  to  new  rules  that  were 
minor  or  routine  in  nature.  This 
procedure  was  designed  to  expedite  the 
authorization  process  by  reducing  the 
scope  of  a  State's  selxnittal  for 
authorization,  to  a  State  certification 
and  copies  of  applicable  regulations  and 
statutes.  EPA  would  then  conduct  a 
short  review' of  the  State's  request, 
primarily  consisting  of  a  completeness 


check  (see  60  FR  43686  for  a  full 
description  of  the  jnoposed  procedures). 

In  the  HWIR-Media  prc^>osed  rule, 
EPA  proposed  another  set  of  abbreviated 
authoriation  procedures  for  more 
significant  rulemakings,  called  Category 
2  (see  61  FR  18780,  April  29, 1996).  In 
this  latter  proposal.  EPA  designated  the 
procedures  outlined  in  the  August  1995 
Phase  IV  proposal  as  Category  1.  EPA  in 
this  notice,  also  presented  an  ejqMnded 
discussion  on  the  need  for  and  the 
intent  of  the  streamlined  procedures. 

Today,  EPA  is  recreating  comment 
regarding  under  whidi  Categmy  should 
the  authorization  of  States  fiv  the 
propoeed  provisicHis  be  placed.  EPA 
believes  that  the  proposed  revisions  to 
the  imiversal  treatment  standards,  and 
the  new  waste  exduoions  should  be 
placed  in  Category  1.  EPA  believes  that 
these  provisions  will  not  significantly 
expand  the  scope  of  the  RORA  program, 
and  will  be  ea^fy  adopted  by  S^tes. 
EPA  pn^oaed  modified  Category  1 
authorizati<m  process  for  minwol 
prooesaing  wastes  (ui  January  25, 1996 
(61  FR  2364).  Today's  pnmoaal  modifies 
the  management  aakeme  for  these 
materials  from  what  was  propoeed  in 
the  January  25, 1906  notice,  but  doae 
not  propoee  new  audioiizatian 
procedures,  except  diat  the  procedures 
in  the  January  1996  notice  wotdd  apply 
onfy  to  situatians  in  «diifdi  the  mineral 
proceaaing  waste  volumes  are  hi^ 
enough  to  be  digiUe  for  the  spedal 
conditional  excision  made  available  to 
them  at  261.4  in  this  pn^raeed  rule.  EPA 
will  nonsider  public  comments  on  that 
propoaal  vAtBa  finaKring  the 
authorizatitA  procedures.  EPA  will 
address  which  authcnizatian  i»ocedures 
will  qiply  to  this  rule  eithw  in  the  final 
HWIR-Media  rule  « the  final  Phase  IV 
rule,  whichever  is  prtanulgated  first 

C.  Bffe<^  <m  State  Authotization 

As  noted  above,  EPA  would 
implement  today's  prtqposal  in 
authoriaad  States  \mtil  diey  modify 
thrir  programs  to  adopt  these  rules  and 
the  modification  is  approved  by  EPA. 
Because  parts  of  the  rule  is  proposed 
pursuant  to  HSWA,  a  State  su^nitting  a 
program  modification  may  apply  to 
receive  interim  or  final  authorization 
under  RCKA  sectim  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equival«it  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modificadons  tot  final 
authorization  are  described  in  40  CFR 
271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  Janiiary  1, 2003.  (See  §  271.24 
and  57  FR  60132,  December  18, 1992.) 


Section  271.21(e)(2)  requires  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  subsequently 
submit  the  modification  to  EPA  for 
approvaL  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
this  proposed  regulation  will  be 
determhied  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with 
$  271.21(e).  This  deadline  can  be 
extended  in  certain  cases  (see  section 
$  271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requir«n«its 
bec(Hne  Subtitle  C  RCRA  requiiaments. 

States  with  authwized  RCRA 
progruns  may  already  have 
requirements  siaailar  to  those  in  today's 
rulB.  llieae  State  regulations  have  not 
been  aiieioed  against  the  Federal 
regulations  being  pnqxieed  today  to 
determine  wdiethBrtlwy  meet  the  tests 
for  autborizadon.  Ilius,  a  State  is  not 
authorized  to  implement  tfaeee 
requirements  in  lieu  of  JBPA  until  the 
Strte  program  modifioalicna  are 
approved.  Of  course,  states  with  existing 
standards  oould  oootinue  to  administer 
and  enfiHce  their  standards  as  a  mottor 
of  State  law.  In  is^pJementing  die 
Federal  program,  H'A  will  erark  with 

dnpUcatian  of  efforts.  In  most  cases, 
EPA  expects  that  it  will  be  able  to  defer 
to  the  States  in  their  elfarts  to 
inuilement  their  programa  rather  *h*" 
tdoeeeparate  actions  under  Federal 
authority. 

States  that  submit  official  applicaticns 
for  final  authorization  lees  than  12 
months  after  the-rfhctive  date  of  theee 
regulations  are  not  required  to  include 
standards  equivaknt  to  thaae 
regulations  in  their  qiplicatitm. 
However,  die  State  must  modify  its 
program  by  the  deadline  set  forth  in 
$  271.21(e).  States  that  submit  official 
applicaticms  for  final  authorizatiQa  12 
months  •Hat  the  effective  date  of  theee 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  Ilie  retpdiaments  a  State 
must  meet  when  submitting  its  final 
authwization  ^plicatim  are  set  forth  in 
40  CFR  271.3. 

D.  less  Stringent  Requirements 

Section  3009  of  RCRA  allows  States  to 
impose  standards  that  are  more 
stringent  than  the  Fedoal  jmigram  (see 
40<7R  270.1(1)).  Thus,  for  diose  Federal 
rhangaa  that  are  less  stringmt  or  reduce 
the  scope  of  the  Federal  program.  Stales 
are  not  required  to  modify  their 
programs.  The  parts  of  the  rule  that  EPA 
views  as  less  stringent  are  the  exclusion 
for  processed  wood  preserving 
wastewaters,  and  the  revised  imiversal 
treatment  standards  for  antimony. 
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barium,  beryllium,  cadmixun,  lead, 
nickel,  selenium,  thallium,  and 
vanadiimi.  However,  EPA  believes  that 
these  proposed  changes  improve  the 
RCRA  program,  thus  EPA  will  strongly 
encourage  States  to  adopt  and  become 
authorized  for  these  provisions  when 
they  are  finahzed. 

XI.  Regulatory  Requimnents 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Qnler  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
efiiect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal  - 
governments  or  communities;  (2)  create 
serious  inctMuistmcy  at  otherwise 
interfere  with  an  action  taken  at 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  Cses,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients:  or  (4)  raise  novel  le^  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
todajr's  proposed  rule  to  determine  if  it 
is  a  significant  regulation  as  defined  by 
the  Executive  Order.  The  analysis 
considered  compliance  coet  and 
ectmomic  impacts  for  newly  Usted  and 
identified  wastes  affected  faiy  this  rule. 
^4ewly  identified  mineral  processing 
wastes  covered  imder  this  rule  include 
118  mineral  processing  wastes 
identified  as  potentially 
characteristiadly  hazardous.  Also 
covered  under  this  rule  are  TC  metal 
wastes  including  foundry  sands  and 
secondary  lead  slags.  Finally,  this  rule 
covers  a  conditional  exclusion  fiT>m  the 
definition  of  solid  waste  for  wood 
preserving  wastewaters  and  spent  wood 
preserving  solutions  that  are  recycled 
on-site  for  their  original  purpose.  EPA 
estimates  the  total  compliance  cost  of 
the  rule  is  $55  million  annually,  and 
concludes  that  this  rule  is  significant 
aocnding  to  the  definition  in  E.O. 
12866.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule. 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributable  to  today's  proposed 
rule  for  newly  identified  mineral 
processing  wastes,  followed  by  a 


presentation  of  the  cost,  economic 
impact  and  benefit  results  may  be  found 
in  the  background  document, 
"Regidatory  Impact  Analysis  of  the 
Phase  IV  Land  Disposal  Restrictions 
Second  Supplemental  Proposed  Rule  for 
Newly  Identified  Mineral  Processing 
Wastes  and  TC  Metal  Wastes,"  which 
was  placed  in  the  docket  for  today's 
proposed  rule. 

1.  Methodology  Section 

The  Agency  estimated  the  volumes  of 
waste  a^cted  by  today's  rule  to 
detennine  the  national  level 
incremental  costs  (for  both  the  baseline 
and  post-regulatory  scenarios), 
economic  impacts  (including  first-order 
measures  sucii  as  the  estimated 
percentage  of  compliance  cost  to 
industry  or  firm  revenues),  and  benefits 
(including  estimatiim  of  pollutant 
loadings  reductions,  estimation  of 
reductions  in  exceedences  of  health- 
based  levels,  and  qualitative  description 
of  the  potential  beiiefits.)  The  procedure 
for  estimating  the  volumes  of  formerly 
Bevill-exempt  mineral  processing 
wastes,  and  TC  metal  wastes  affected  by 
today's  proposed  rule  is  detailed  in  the 
background  document   Regulatory 
Impact  Analysis  of  the  Proposed  Phase 
IV  Land  Disposal  Restrictions  Rule  for 
Newly  Identified  Mineral  Processing 
Wastes  and  TC  Metal  Wastes,"  whidti 
was  placed  in  the  docket  for  today's 
proposed  rule. 

2.Re8ulU 

a.  Volume  Results.  EPA  estimates  that 
there  are  29  mineral  commodity  sectors 
potentially  afiected  by  today's  rule, 
including  an  estimated  136  facilities 
that  generate  118  streams  of  newly 
identified  mineral  processing  wastes. 
The  estimated  volimie  is  20  millicm 
tons.  Based  on  public  comment  and 
Agency  research,  the  Agency  beUeves 
that  the  potentially  affected  TC  metal 
universe  (oth«  than  mineral  processing 
wastes)  is  limited  to  certain  lead-bearing 
D008  hazardous  wastes.  Of  the  affected 
TC  metal  imiverse,  the  Agency  estimates 
there  are  791  non-fsrrous  foundries  that 
generate  approximately  300.000  tons  of 
hazardous  foundry  sands.  EPA  did  not 
prepare  an  estimate  of  voltmies  of 
potentially  excluded  wood  preserving 
wastevraters  and  spent  wood  preserving 
solutions  for  this  nilemaking. 

b.  Cost  Results.  For  the  option 
presented  in  today's  rule  that  prohibits 
land  storage  of  mineral  processing 
residues  (below  the  high  volxune 
threshold)  prior  to  being  recycled.  EPA 
estimates  these  expected  case 
comphance  costs  to  be  $8.4  million.  The 
estimated  cost  range  for  this  option  is 
between  a  miniiniiin  of  $5.2  niillion  and 


a  maximum  of  $13  million.  This  range 
reflects  uncertainty  surroimding  both 
the  quantity  of  these  materials  generated 
and  the  proportion  of  that  quantity  that 
is  considered  characteristiadly 
hazardous  by  EPA. 

For  the  option  in  today's  rule  that 
limits  the  Bevill  exemption  to  wastes 
generated  exclusively  from  the  use  of 
Bevill  raw-  materials.  EPA  estimates  the 
expected  compliance  costs  of  this 
option  are  $36.6  million.  The  range  of 
compliance  costs  for  this  option  varies 
from  a  miniTnnin  of  $31.8  miUion  to  a 
maximum  of  $42  million. 

Together,  the  expected  case 
compliance  costs  for  both  options 
related  to  mineral  processing  are  $45 
millinn  with  a  range  between  $37 
million  and  $55  million. 

For  compari8<Hi.  EPA  evaluated  two 
additional  alternative  options  to  the  first 
EPA  option  in  today's  ride  prohibiting 
land  storage  of  mineral  processing 
residues  above  high  volume  threshold. 
The  first  alternative  option  would 
require  that  in  addition  to  prohibiting 
land  storage,  mineral  processing 
residues  would  be  required  to  be  stored 
in  units  such  as  tanks,  containers  and 
buildings  that  meet  RCRA  Subtitle  C 
Part  264  standards  (Subpart  I  standards 
for  containers.  Sul^art  J  standards  for 
tanks  and  Subpart  DD  standards  for 
containment  buildings).  In  addition,  this 
option  assimied  that  the  Bevill 
exemption  is  limited  to  wastes 
generated  exclusively  from  the  use  of 
Bevill  raw  materials.  EPA  estimates 
expected  case  oHnpliance  costs  for  this 
option  to  be  $58  million  with  a  range  of 
$46  million  to  $75  million. 

The  second  altemative  option  far 
which  EPA  estimated  compliance  costs 
for  today's  rule  models  the  placement  of 
newly  identified  mineral  processing 
residues  into  land  based  imits  such  as 
surface  impotmdments  and  waste  piles. 
This  option  models  no  design  or 
performance  standards  for  the  units  and 
no  legitimacy  or  "significantly  affects" 
test  for  the  placement  of  mineral 
processing  residues  into  either  Bevill 
process  units  or  ncm-Bevill  process 
units.  EPA  estimates  expected  case 
compliance  costs  fw  this  altemative 
option  to  be  $0.2  million. 

The  cost  results  for  these  options  are 
a  function  of  two  factora:  (1)  The 
expense  associated  with  purchasing 
new  storage  units  or  upgrading  existing 
storage  units,  and  (2)  the  transfer  of 
some  mineral  processing  residues  either 
from  recycling  to  disposal  resulting  in 
increased  costs  or  from  disposal  to 
recycli^  restilting  in  a  cost  savings. 

For  TC  metal  hazardous  wastes,  the 
Agency  estimates  that  incremental  costs 
resulting  from  the  promulgation  of  the 


proposed  treatment  standards  for  TC 
nonwastewaten  are  $10  million 
annually.  Based  on  public  comment  and 
data  collected  from  commercial 
hazardous  waste  treatera  EPA  believes 
that  the  many  D008  TC  lead  wastes  are 
already  treated  to  these  proposed  levels 
when  waste  handlera  treat  to  the  cuixent 
treatment  standards.  Therefore,  no 
additional  treatment  reagent  or  capital 
equipment  associated  with  treatment  is 
required  with  these  wastes.  Odier  data 
submitted  by  the  American 
Foimdrymen's  Society  indicates  that 
additional  treatment  reagents  may  be 
required  to  meet  proposed  UTS  for 
foundry  wastes.  EPA  has  evaluated 
these  data  and  determined  that 
additional  reagent  may  be  required  for 
foundry  wrastes  such  as  sands  and 
baghouse  dusts  to  treat  cadmium  to  the 
proposed  levels.  Detailed  infonnation 
on  EPA's  estimate  of  costs  associated 
with  this  treatment  of  foundry  sands  can 
he  found  in  the  regulatory  impact 
analysis  placed  in  the  dodcet 

For  oonditiaaally  excluded  wood 
preserving  wastewaters  and  spent  wood 
preserviiig  solution.  EPA  beUeves  that 
the  oonditiooal  exclusion  from  the 
definition  of  soUd  waste  vrill  result  in 
cost  savings  rather  than  imposing  costs 
oo  wood  preserving  facilities.  First,  this 
conditional  exchisioo  retains  existing 
regulatory  aheraatives  for  the  wood 
preserving  industry,  it  is  likely  that  the 
exclusion  will  provide  reguktoiy  relief 
to  wood  tiieeei«li>g ladllties  that  as  a 
result  of  not  having  to  count  spent 
wastewasters  in  their  monthly 
hazardous  waste  generation  rate  are  able 
to  classify  themselves  as  small  Quantity 
generators  (SQGs)  that  generate  between 
100  and  1000  kilograms  per  numth.  For 
wood  peserving  fodlitim  that  are  able 
to  qualify  as  SQSs,  no  Biennial 
Reporting  System  reporting  ' 
requirements  q>ply.  40  CFR  262.41. 
Furthermme,  SQGs  have  Imger 
aocumulatton  times  of  180  days 
oompand  to  90  days  with  large  quantity 
gBneratocB.  40  CFR  262.34(d).  Lraiger 
■rymn^ilf^nf}  tioMS  mean  less 
expensive  txansportatioa  for  off-site 
shipments.  Wood  preserving  facilities 
diat  are  able  to  qualify  as  condttionaify- 


(CESQGs)  woidd  be  subject  to  even 
fewer  rsgulatoty  requjiements.  See  40 
CFR  261.5. 

c.  BooiKHMdc  bnpact  RttuHs. 
Economic  impacts  bma  today's  ndafer 
mineral  propesiing  faeiiities  say  or  may 
not  be  siitwtantial  forsnededHBosral 
pTOf  easing  seetors  depending  on  tlw 
actual  stenge  and  management  of 

being  recyded.  FInt  order  econmnic 
impacts  an  eaqmand  in  terms  <rf  a 


percentage  of  compliance  costs  to  the 
economic  value  of  the  minerals  that  are 
produced.  In  the  expected  case  scenario 
of  the  two  proposed  options  combined 
to  limit  the  exclusion  from  RCRA 
jurisdiction  of  wastes  bom  Bevill 
process  units  to  those  process  units  to 
those  that  receive  only  virgin  materials 
and  to  condition  the  exdiuicm  from 
RCRA  for  mineral  processing  residues 
being  recycled  to  thoee  residues  xdiich 
are  stored  in  ncm-land  based  imits  up  to 
5  of  the  29  commodity  sectors  are 
expected  to  incur  compliance  costs 
equal  to  or  graeter  than  3  peromt  of  the 
economic  value  of  the  mineral 
commodities  produced  under  the 
Agency's  proposed  option  in  todqr's 
rule.  These  sectors  include:  cadmium, 
lead,  mercury,  py^pbitumens,  mineral 
waxes  k  natwfll  asphalt,  and  selenium. 
The  range  of  percentages  in  these 
sectors  is  between  3  percent  (seloiium) 
and  173  percent  (mercury).  Because 
many  of  these  sectors  are  actually  co- 
prooeseed  with  other  mineral 
commodity  sectora,  these  impacts  may 
be  distributed  over  the  econonic  value 
of  the  other  minraals,  rathur  than 
concentrated  sdely  on  the  mineral 
commodity  assodatad  with  geneiating 
the  waste.  The  exception  is  me  {vimary 
lead  sector  would  incur  eoqiected  case 
compliance  costs  equal  to 
approodmataly  13  percent  <rfthat 
sector's  sales.  EPA  sdidts  ccMnmoit  on 
the  ecooamic  inqpects  to  the  pimary 
lead  sector  and  odier  afiactsd  sectors 
resulting  from  this  cnmbined  <Kition  and 
eadi  option  sqiarataly.  EPA  solicits 
qiecific  public  conmient  on  the 
potential  for  lost  revenues  to  mineral 
jnocessing  facilities  with  Bevill  process 
units  {e.g.,  beneficiation  units  and  high 
volume  minerd  p"**f*"g  units)  that 
■re  unable  to  receive  seoondaiy 
materials  as  altemative  ffaedstorks  that 
are  generated  from  outside  of  the 
mijural  processing  industry. 

Because  the  Agency  believes  mat 
there  aw  no  incremental  costs 
associated  with  today's  proposed  rule 
for  han<flers  of  many  D008  TC  metal 
hazanlous  wastas  and  wood  pvaaarraag 
fadlittas  thaliacyda  wood  ] 


sohitians,  EPA  baUavea  diM  diere  are  no 
eooBoniic  impscls  to  gaBaraters  of  tbaee 
materials.  Foe  TChaaRlous  foondry 
sands,  EPA  niiliiaaliia  dn 
costs  a^iiimlahie  to  this  rala—1 
dum  caw  percent  of  industry 
and  tfaaraJore^ouki  not  create  a 
sipiificaBt  inqpact  te  Aeae  facilities. 
More  detailad  infarmatuBi  on  this 
eetimate  can  be  found  in  the  regulatory 
impact  anafysis  placed  into  tod^f 's 
dodcaL 


d.  Risk  Screen  Estimate  Results.  The 
Agency  has  estimated  the  quantifiable 
individual  results  for  newly  idmtified 
mineral  processing  wrastes  associated 
with  today's  proposed  rule  to  be  above 
levels  of  concern  for  cancer  and 
noncanoer  risks  for  specific  mineral 
processing  stresms  in  both  groundwater 
and  mmgroundwater  pathwajrs. 
Screening  risk  results  siiggest  that 
individual  cancer  and  non-cancer  risks 
may  be  decreased  below  1  x  10  -5  and 
below  a  reference  dose  ratio  of  1  in  a 
number  of  mineral  r*"*^"— '"g  facilities.  • 
These  screening  results  are  linked 
primarily  with  mineral  prorwasing 
wastewaters  stored  in  suifKX 
impoundments  prior  to  reuse.  The  data 
used  to  calculate  these  results  are  baaed 
oa  the  groundwater  pathway  as  wrell  as 
other  potential  routes  of  exposure  such 
as  air  or  surface  w^er.  The  risk 
screening  results  indicate  that  the 
hi^iest  individual  risks  are  associated 
with  exposure  through  gronndwatar  and 
surface  water  pathways.  These  results 
are  also  limited  to  a  subset  of  the 
mineral  processing  imi  ■!■■■«  twrfno 
regulated  today  where  the  Agency  has 
collected  datM  from  individual  mineral 
processing  fadlittes.  EPA  also  notes  that 
in  conyleting  these  individual  risk 
results  that  the  entire  mass  of  hazudous 
orastituentsavailaUe  for  raleese  in  the 
waste  management  unit  was  available 
for  release  throug|i  padiway.  This 
results  in  overestimatian  in  risk  due  to 
double  counting  of  constituent  mass.  To 
address  this  tatUx,  EPA  conducted  mass 
balance  ralrailations  for  all  non- 
groundwater  relaase  pathways.  These 
calculations  indicate  diet  this  potential 
""■Tf'iff'***  urould-rssuh  in  negligible 
bias  because  onfy  a  vary  email 
percentage  of  haaardous  constituents  in 
the  waste  mass  is  availeMe  tar  release- 
In  addition,  KPA  did  not  conduct  these 
mass  balance  calculations  for  the 
groondwatar  padiway  because 
umitatians  in  the  mediodology  for 
whidi  individualgroundwater  risks 
were  calculated  "The  Agency  beHevee 
that  the  potential  bias  in  liak  raaults  for 
both  sunaoe  impoundments  aodweete 
plasislow. 

EPA  requeetf  onrnmsat  on  ham 

across  pathways  to  yield  more  aocuialB 
risk  esttBHias.  As  stated  above  the 
Agency's  eSorta  to  avsliiate  haneflti  for 
mineral  paooeesing  wastes  was  n™i*»H 

hi^hend  individual  liak.  Due  to  data 
limitatiaais,  dae  Agency  was  imdileio 
evaluate  benefits  inrhMling  p<yulrtion 
bene&s.  In  general,  the  Agency's 
eaqperience  has  been  that  it  is  unusual  to 
predict  high  populatioo  tides  unless 
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there  is  an  unusually  large  water  well 
supply  impacted  by  the  {adlity  because 
ground  water  contamination  generally 
moves  slowly  and  locally. 

Although  me  regulatcHy  impact 
analysis  completed  for  today's  rule  does 
not  address  benefits  associated  with 
ecological  risk  reductioo  and  a  decrease 
in  natural  resource  damages,  based  on  a 
review  of  available  information  on 
damage  incidents  associated  with 
mining  and  mineral  processing 
operations,  1^  the  Agency's  experience  is 
that,  while  these  types  of  benefits  are 
extremely  difficult  to  iquantify,  this  rtile 
may  produce  benefits  in  the  area  of 
ecological  risk  reduction  and  reduced 
natural  resource  damage. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatcuy  Flexibility 
Act  of  1980.  5  U.S.C.  601  et  seq..  w^en 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  oHnment  a  regulatcuy  flexibility 
analysis  that  considers  the  efiisct  of  the 
rule  on  small  mtities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 

With  ra^Mct  to  mhieral  processing 
fKilities  that  are  small  entities.  EPA 
beUeves  that  EPA's  proposed  option  in 
today's  rule  will  not  poee  a  significant 
impact  to  a  substantial  numbo'  of  these 
fKiUties.  EPA  identified  22  firms 
owning  24  mineral  processing  facilities 
that  are  small  businesses  based  on  the 
number  of  employees  in  each  firm. 
Under  the  Agency's  proposiBd  option, 
zero  firms  out  of  the  24  identified 
incurred  — Hm««Arf  compliance  costs 
that  exceed  1  percent  of  reported  firm 
revenues.  In  assessing  the  regulatory 
approedi  for  dealing  with  small  entities 
afieded  by  the  TC  metal  treatment 
standards  in  today's  proposed  rule,  the 
Agency  had  to  ccmsider  that  due  to  the 
statutoty  requirements  of  the  RCRA IDR 
program,  no  legal  avenues  exist  for  the 
Agency  to  provide  relief  fran  die  UDR's 
for  small  mtities.  The  only  relief 
available  for  small  entities  is  the 
existing  small  qtiantity  generates 
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provisicms  and  conditionally  exempt 
small  quantity  generator  exemptions 
found  in  40  CFR  262.11-12.  and  261.5, 
respectively.  These  exemptions 
basically  prescribe  100  kilograms  (kg) 
per  caVftnn^fr  month  generation  of 
hazardous  waste  as  the  limit  below 
which  one  is  exunpted  from  compljring 
with  the  RCRA  standards. 

Given  this  statutory  constraint,  the 
Agency  was  unable  to  frame  a  series  of 
small  entity  options  from  which  to 
select  the  lowest  cost  approach:  rather, 
the  Agency  was  legally  bound  to 
regulate  the  land  disposal  of  the 
hazardous  wastes  covered  in  today's 
rule  %vithout  regard  to  the  size  of  the 
entity  being  regulated. 

Notwithstanding  these  statutory 
constraints,  for  the  reasons  discussed 
above  in  the  economic  impact  section 
on  nonfarrous  foundries,  the  Agency 
does  not  believe  that  today's  proposed 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities  in 
TC  metals  sector  based  on  the  results 
discussed  above  in  the  economic  impact 
section. 

EPA  has  also  clarified  in  today's  rule 
that  petitioners  of  restricted  wastes  that 
wish  to  obtain  a  treatment  variance  do 
not  have  to  show  technical  infeasibility 
when  the  tieatmait  technology  in  not 
appropriate  to  the  waste.  Because  this 
clarification  does  not  impose  an  adverse 
economic  impect  to  any  small  entity 
that  is  either  generator  of  restricted 
waste  at  an  owner/operator  of  a 
treatment,  sttfage  ordi^Msal  fecility 
managing  sudi  waste  that  is  petitioning 
the  Agency  for  a  variance  fivm  the 
treatment  standard.  EPA  is  certifying 
that  there  is  no  significant  impact  to  a 
substantial  number  of  small  entities 
potentiaUy  afiected  by  this  clarification. 

FinaUy.  wi^  respect  to  wood 
preserving  frgjHties  that  recyde  spent 
wood  preserving  solutions  uid  wood 
preserving  wastewater*  on-site  for  their 
original  purpose.  EPA  believes  that 
today's  conditional  exclusion  for  these 
materials  will  not  pose  a  significant 
impact  on  a  substantial  numberof  these 
firms.  As  stated  above,  the  conditional 
exclusion  does  not  alter  existing 
regulatory  ahematives  and  provides 
greater  flexibility  far  wood  preservers  in 
mlniliiring  monthly  generation  rates  of 
hazardous  wastes.  EPA  believes  that  this 
will  remit  in  a  cost  savings  to  these 
firms  rather  than  imposing  additional 
waste  management  costs. 

C.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  statement  to  accompany  any 
rule  where  the  estimated  costs  to  State. 


local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-eSactive  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  the  statutory 
requirements.  Section  203  requires  EPA 
to  est^lish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the    . 
rule. 

EPA  does  not  believe  that  today's 
proposed  rule  will  result  in  significant 
impacts  to  small  governments  and 
moreover  that  this  rule  does  not  include 
a  Federal  mandate  that  mav  result  in 
estimated  coats  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate.  As  stated 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million 
per  year.  EPA  has  fidfiUBd  the 
requirement  for  analysis  under  the 
Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA: 
OSWER  ICR  No.  1442.15  would  amend 
the  existing  ICR  q>proved  imder  OMB 
Control  No.  2050-0085.  This  ICR  has 
not  been  approved  by  (^AB  and  the 
information  collection  requirements  aie 
not  enforceable  until  OMB  approves  the 
ICR  EPA  will  publish  a  document  in 
the  Federal  Regislerv^ien  OMB 
approves  the  inlormation  collection 
requirements  showing  the  valid  OMB 
control  number.  Until  then,  persons  are 
not  required  to  respond  to  collections  of 
information  in  this  ICR. 

Copies  of  this  ICR  may  be  obtained 
frtun  Sandy  Farmer,  OPPE  Regulatory 
InformaticMi  Division:  U.S. 
Environmental  Protectian  Agency 
(2136):  401 M  St.,  S.W.:  WaiSiington. 
D.C.  20460  or  by  calling  (202)  260-2740. 
Include  the  ICR  number  in  any  reouest 

The  armual  pubUc  repoting  ana 
recordkeepii^  burden  for  this  collection 
of  information  is  estimated  to  be  16 
hours  per  response.  Burden  means  the 
total  time,  etuat,  or  financial  resources 
expended  by  persons  to  generate, 
maintiiin,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federti  agency. 
This  iixJudes  the  time  needed  to  review 
instructions;  devefop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 


and  nmintjiining  informatian.  ■wd 
comply  with  any  previously  applicable 
instructions  and  requirements,  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information:  search  data 
sources:  ctmiplete  and  review  the 
collection  of  information:  and  transmit 
or  otherwise  disclose  the  informatian. 
An  agency  may  not  conduct  or  gponaot, 
and  a  person  is  not  required  to  lespond 
to,  a  collection  of  infonnation  unless  it 
displays  a  currently  valid  C^iB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

Send  commrats  on  the  Agency's 
burden  reduction,  the  accuracy  of  the 
provided  burden  estimates,  arid  any 
suggested  methods  for  minimizing 
respondent  burdmi,  including  through 
the  use  of  automated  collectiai  of 
techniques  to  the  EHrector.  OPPE 
Regulatory  Informati(Hi  Division;  U.S. 
Envinnimental  Protectian  Agency 
(2136);  401  M  St.,  S.W.;  Washington.  DC 
20460;  and  to  the  Office  of  Infonnation 
and  Regulatcny  AfEsirs.  Office  of 
Management  and  Budget.  725  17th  St. 
N.W.,  Washington.  D.C  20503,  marked 
"Attention:  Desk  Offiow  for  EPA." 
Include  the  ICR  number  in  any 
correspondence. 

Xn.  Emrironaental  Jnatke 

A.  Apptcdbility  of  Executive  Order 
12898 

EPA  is  committed  to  address 
environmental  justice  concerns  and  & 
assuming  a  leedership  role  in 
envirtmmental  justice  initiatives  to 
enhance  envinmmental  quality  for  all 
residents  of  the  United  States.  The 
Agencies  goals  are  to  ensure  that  no 
segment  ^  the  pc^nilaticm.  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  as  a  resuh  of 
EPA's  policies,  programs,  and  activities, 
and  all  pec^le  live  in  cleen  and 
siistaindile  communities. 

B.  Potential  Effects 

Today's  proposed  rule  covers  high- 
metal  wastes  ("TC  metal  wastes." 
hazardous  mineral  processing  Mrastes, 
and  mineral  processing  matmials.  The 
rule  involves  not  one  site,  but  vnH 
poesibly  afhct  many  fKdlities 
nationwide,  with  this  potential  for 
impacts  to  mincnity  or  low-income 
communities.  Today's  proposal  is 
intended  to  reduce  risks  to  human 
health  and  the  environment,  and  to 
benefit  all  populations.  It  is  not 
expected  to  cause  any  disproportionate 
impacts  to  minority  or  low  income 


commimities  versus  affluent  or  n<m- 
minorihr  cammunities. 

The  Agency  is  soliciting  comment  and 
input  frtnn  aU  stakeholdOTt.  including 
members  of  the  environmental  justice 
community  and  members  of  the 
regulated  community.  The  Agency  is 
interested  in  receiving  additional 
infonnation  and/or  comment  on  the 
following: 

1.  Infonnation  aa  facilities  Mrith 
saibcB  impoundments  that  have 
evaluated  potential  ecological,  human 
health  (taldng  into  account  subsistence 
patterns  and  sensitive  populations)  and 
sodoeoonoaiic  impacts  to  minority  or 
low-income  communities. 

2.  Infonnation  on  hazardous  materials 
stored,  used,  and  transported  in  the 
community. 

Xm.  Anpendioaa 

Appeadix  1 — SampUng  Procedi 


Cnmpeny,  Inc. 

EPA  has  established  the  foUowring 
proosduns  which  will  be  used  by  Horsriwd 
Rsaooroe  Davekqiment  Company,  Inc. 
("HRO")  to  dsmonstzata  oanpUanos  widi 
RCRA  traatmsnt  stmdards  far  K061. 1C0S2, 
and  F006  rasiduals  ("the  rssidaals'O.  U.S. 
EPA  enfonement  of  the  tnatment  standards 
mplkabie  will  be  eitfaor  on  the  basis  of  the 
Fliaae  I  and  Phase  U  procaduies.  or  on  tibe 
Sampling  PkHdooI  faelow.  Nothtag  ta  diis 
document  shoold  be  read  to  in  any  way  afbct 
EPA's  ability  to  obtain  samples  or  odisr 
infafBtatioo  H&der  Sactioo  3007  of  RCRA 


U.S.  EPA  may  collect  an  S-hour  composite 
sample  of  dhs  rasiduals  as  they  an  produced. 
The  &>hour  composits  samfilm  trill  he  based 
an  ei^t  grab  samples,  ooe  taken  every  hour, 
with  conipositing  and  testing  peiluiined  in 
annnfdanre  with  die  Sampling  Pnioad. 
Upon  lequsst.  HRD  will  be  supplied  oo-rite 
with  spite  of  all  samples.  U.S.  EPA  will 
perfann  s  TCLP  test  on  die  8-4iour  composite 
sample  of  the  rasiduals.  If  the  results  of  the 
TCLP  test  do  not  exceed  dw  qiplicaUe 
numnical  limits  specified  in  40  CFR  288.40 
or  268.48.  die  residuals  will  be  detaimined 
to  be  in  ownplisnoe  writh  the  applicable 
treatment  standards  set  forth  in  those 
provisions. 

If  the  results  of  the  test  exceed  any  of  the 
^>plicable  nimierical  limits  specified  in  40 
CFR  268.40  or  268.48,  such  results  vrill  only 
be  used  to  initiate  the  Phase  n  Procedure  to 
be  followed  as  described  below,  and  will  jwt 
be  the  besis  far  any  detenninstion  of 
noncompliance. 


If  furtiier  acdcm  is  retniired  as  a  result  of 
the  Phase  I  Pnxsdure.  tne  folkmring  Phase  D 
Procedure  wrill  be  conducted: 

a.  U.S.  EPA  will  infann  HRD  of  the  results 
of  the  Phase  I  testing  and  conciinendy 
provide  HRD  with  o^ies  of  such  results  and 
all  supporting  infannaticn. 

b.  HRD  will  {Hovide  to  U.S.  EPA.  upon 
request,  the  TCLP  results  of  a  composite 


sample  of  the  residuals  collected  by  HRD  diat 
includes  die  period  during  which  U.S.  EPA 
collected  the  8-hour  compositB  sanqile.  The 
sempling  preparation  and  testing  prooeduie 
used  by  HRO  far  this  reouested  composits 
sample  will  be  in  aococdance  wjdi  the 
Sempling  Protocol 

a  If  die  results  of  the  TCLP  tests  on  the 
HRD  composite  sanmle  do  not  exceed  the 
applicable  numerical  limits  specified  in  40 
CFR  288.40  or  288.48,  die  residuals  will  be 
detennined  to  be  in  compliance  widi  die 
applicable  treatment  standanis  set  facdi  in 
those  provisians. 

SamiJingand  Analytis  ftotocol 

HRD  will  use  the  foUowii^  sanqiUng  and 
analvsis  protocol  far  K061,  K062,  or  F008 
rasiAuls  produced  at  its  fadlitiss. 

1.  Grab  samples  of  die  wastes  sre  taken 
'  two  hours  oftipeietkiii  bom  the 


cvenrtw 
proinict 


2.  All  of  the  two-hour  intatval  samples  aia  . 
blended  to  farm  a  daily  oomposite. 

3.  The  daily  onnipoeite  is  rifBed  down  to 
approadmetely  100  pams.  which  is  added  to 
tito  ample  oontaiaar  used  far  the  productiop 
lot  oomposite. 

4.  When  the  prodnctioa  oompoeita  is 
mmpleteri  (faur  to  seven  days),  the  residuals 
in  the  composite  sanqile  nnntainer  are  riffled 
to  produce  approadmatriy  300  nms 
compoette,  vHkicfa  is  prepared  far  TCP  testing. 

5.  The  TCLP  and  QA/QC  praosdures 
utOind  are  dioee  described  fai  Msdiod  1311 
(TCLP)  of  S1¥-»4S—Tmt  Methods  for 
Bvabmtiag  Solid  Woale{\J.S.  EPA  OtBceof 
SoUd  Waste  and  EmaigBDcy  Re^Mnse). 

wFor 


CnMpaay,  Inc. 

EPA  has  established  dw  feUowing 
procedures  whidi  will  be  used  by 
International  Metals  Reclamation  Company, 
Inc  ("IhlMETOO")  to  demonstrate 
conqdianoe  witfaitCRA  treatment  standards 
far  IC061, 1C062.  and  F008  rsl^'O- U.S.  EPA 
enfarcement  of  die  treatment  standards 
qipUcable  will  be  ddier  on  the  besis  of 
Procedures  I  and  n,  or  on  die  Sampling 
Protocol  or  as  deeaibed  below.  Such 
deiiMMislrstiop  will  be  deemed  sufficient  far 
nnmplisnne  purposes.  To  the  axtaot  diat  U.& 
EPA  may  exercise  jurisdiction  to  detacmine 
the  complianne  of  INMIfltXys  slag  widi 
qiplicaUe  treatment  standards,  the 
compliance  detsnninatinn  wrill  be  based 
either  on  die  attached  Sampling  Protocol  or 
on  the  proceduies  deecribed  briow.  Nothing 
in  these  procedures  should  be  leed  to  in  any 
way  afisct  EPA's  ability  to  obtain  sampleaor. 
other  infannation  tmdar  Section  3007  of 
RCRA 

PkaaelPreoedne 

U.S.  EPA  may  collect  or  direct  the 
collection  of  a  composite  sample  of 
INMETCO's  slags  as  they  are  produced 
during  a  period  of  up  to  24  hours.  If  U.S.  EPA 
representatives  wish  to  collect  die  sanqiles 
themselves,  they  will  cooqily  with  all  safaty 
requirements  and  procedures  specified  by 
INMETCO.  The  composite  sample  will  be 
besed  on  grab  samples,  one  taken  from  each 
slag  tap  that  occurs  during  the  period  of  up 
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to  24  hours  specified  by  EPA.  with 
compositing  and  testing  performed  in 
acowdance  with  the  Sampling  Protocol.  EPA 
understands  that  slag  is  tapped  from 
INKffiTCO's  furnace  most  frequently  during 
nighttime  hours.  Upon  request.  INMETGO 
«vill  be  supplied  on-site  with  splits  of  all 
samples  taken  by  EPA.  U.S.  EPA  mil  perfann 
a  TOP  test  on  the  composite  sample  of  the 
sl^  If  the  results  of  the  TCLP  test  do  not 
exceed  the  applicable  numerical  limits 
specified  in  40  CFR  268.40  or  268.48,  the  slag 
will  be  determined  in  compliance  with  the 
applicable  treatment  standards  set  fcHth  in 
those  provisions. 

If  the  results  of  the  test  exceed  any  of  the 
applicable  numerical  limits  specified  in  40 
CFR  268.40  or  268.48,  such  results  will  be 
used,  if  at  all,  only  to  initiate  the  Phase  Q 
Procedure  described  below,  and  will  not  be 
the  basis  for  any  determination  of 
noncompliance. 


If  further  action  is  required  as  a  result  of 
the  Phase  I  Procedure,  the  following  Phase  n 
Procedure  will  be  conducted: 

a.  U.S.  EPA  «nll  infonn  INMETXX)  of  the 
results  of  the  Phase  I  tasting  and  concurrently 
provide  INMETGO  with  copies  of  such 
results  and  all  supporting  infoimatiaD. 

b.  Upon  request.  INMETGO  will  provide  to 
U.S.  EPA.  the  TCLP  results  for  a  compoaite 
sample  of  sl^s  produced  by  INMETGO 
during  a  period  not  to  aMcead  one  month. 
which  period  may  be  seiactMl  by  INMETGO 
provided  that  it  will  include  the  day  on 
which  U.S.  EPA  oollactad  the  composita 
aamplm  tested  during  Phase  L  The  sample 
pilMiation  and  tas&ig  procedure  used  by 
INMETGO  for  this  requasted  composita 
sample  will  be  in  accordance  with  the 
Saaaplimg  Protocol 

c  If  the  results  of  the  TCLP  tests  (» the 
fTnmpwitT  sample  deecritesd  in  paragraph 
2.b.  above  do  not  exceed  the  applicable 
numerical  limits  specified  in  40  CFR  2es.40 
or  26S.4«.  the  sli«  will  be  determined  to  be 
in  rwTip"f"*^  with  the  applicable  traatnaent 
standards  set  forth  in  tboee  provisions. 

Smmpbag  and  AamiyBm  Protocol 

INMETGO  will  use  the  following  sampling 
and  analjrsis  protocol  for  high  tempantuis 
Bwtds  lemweijf  slag  produoadat  its  iKiUty. 

1.  A  pab  sample  of  INKffiTGOe  slag  will 
be  Hk&a  from  every  slag  tap. 

2.  The  grab  samples  bom  slag  t^M 
occufring  during  a  period  not  to  exceed  cme 
month  wiU  be  blandad  to  form  a  compoeite 
taatpit  of  at  least  100  pams  in  weight  The 
compoaite  sample  will  be  prepared  for  TCLP 
tasting. 

3.  The  TCLP  and  QAA}C  prooadwaa 
utiliaad  will  be  thoaa  daecribed  in  Method 
1311  (TCLP)  of  SW-946:  Tmt  hitAods  for 
EvahMting  Solid  WoMte  (U.S.  EPA  Office  of 
Solid  Waste  and  Emerfancy  Rasponaa). 

UilafSiAiacli 
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Administrative  practice  and 
procedure.  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Water 
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Enwgy,  Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
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reconikeeping  requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Penalties,  Rep<»ting  and  recordkeeping 

requirements. 

Dated:  April  18. 1997. 
Carol  M.B(«WMr. 

AdministTator. 

For  the  reasons  set  out  in'  the 
preamble.  Title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  14t-HAZAW)0US  WASTE 
MJECTION  RESTRICTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

ftieliBiMj  Section  3004,  Raaourca 
Conservation  and  Recovery  Act.  42  U.S.C 
MOl,  etiaq.  » 

2.  Section  148.18  is  amended  by 
redesignating  paragraphs  (a)  through  (c) 
as  (b)  througli  (d)  respectively,  and  by 
adding  pavagrs|>h  (a)  to  reed  as  follows: 

f14&1t 

(a)  ESsctive  (Insert  date  2  years  fixan 
date  of  publication  ofthefiital  rule],  the 
wastes  qwdfied  in  40  CFR  part  261  as 
EPA  Hazardous  waste  niunbers  D004 — 
DOll  (as  neasuied  by  the  Toxicity 
Characteriatk; !  earhing  Precedtue); 
mixed  D004-D011  TC/radioactive 
wastes;  chaiacteristic  hazardous  wastes 
firom  mineral  processing  operations:  and 
mixed  diaiacieristic  hazardous  mineral 
prooessiBg  wastes/radioactive  wastes 
are  prohilnted  from  underground 
in|ectioD. 


PART  2t1— DEfmRCATION  AND 
USTMQ  OF  HAZARDOUS  WASTE 


3.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Amharity:  42  U.S.C  690$.  6912(a).  6021, 
6922. 6934(y)  and  6938. 


4.  Section  261.2(c)  is  amended  by 
revising  paragraph  (c)  (3)  to  read  as 
follows; 

1261.2  DannMonofSoMWaala. 

•  •        *        •        • 

(c)  •  •  • 

(3)  Reclaimed.  Materials  noted  writh  a 
"*"  in  f^lmmi  3  of  Table  1  are  solid 
wastes  when  reclaimed.  However,  all 
secondary  matraials  generated  within 
the  primary  mineral  processing  industry 
(other  than  hazardous  wastes  listed  in 
Subpart  D  of  this  part)  are  solid  wastes 
when  reclaimed  luiless  excluded  under 
§  261.4(a)  (15)  and  (16). 

*  •        •        •        • 

4.  Section  261.3(a)  is  amended  by 
revising  the  first  sentence  of  paragr^h 
(a)(2)(i).  and  by  revising  par^raph 
(aM2Miii)  to  read  as  follows; 

1261.3  DeflnMonofhawtfouawaalk 

(a)  •  •  •         • 
(2)  '  *  • 

(i)  h  exhibits  any  of  the  diaracteristics 
of  hazardous  waste  identified  in  Subpart 


(iii)  It  is  a  mixture  of  a  Solid  waste  and 
a  hazardous  waste  that  is  listed  in 
subpart  D  of  this  part  solely  because  it 
exhibits  one  or  more  <A  the 
charactwistics  of  hazardous  waste 
identified  in  subpart  C  of  this  part. 
(However,  nonwastewater  mixtures  are 
still  sub)ect  to  the  requirements  of  part 
268  of  this  chapter,  even  if  they  no 
longer  exhibit  a  charactoistic  at  the 
point  of  land  disposaL) 
•        •        •        •        • 

6.  Section  261.4  is  amended  by 
adding  paragraphs  (a)(flMiii).  (aXlS),  and 
(a)(16),  and  by  revising  paragraph  (bX7) 
to  read  as  follows: 

§261^   iTCliiaiona 

(a)*** 

(9)  •  •  • 

(iii)  Wood  preaoviBg  wastewaters  and 
spent  wood  preservingjolutions  that  are 
recycled  and  reused  on-site  in  the 
productian  process  for  their  original 
intended  purpose  at  wood  preserving 
plants;  provided  diat  these  wastewaters 
and  qpent  wood  preserving  solutions  are 
managed  to  prevent  release  to  the  land 
and  the  groundwrter  and  that  the  units 
can  be  visually  or  otherwise  determined 
to  prevent  sudi  seleases;  and  provided 
that  if  these  wastewaters  are  collected  or 
managed  on  drip  pads,  those  pads  are  in 
ocmipuuice  with  the  regulatory  drip  pad 
standards,  regardless  of  whetho'  the 
plant  would  generate  less  than  100  kg 
per  month  of  hazardous  waste  once 
such  wastewaters  and  spent  wood 


preserving  solutions  are  excluded  under 
this  provision. 

(15)  Large  voliune  streams  of 
secondary  materials  (other  than 
hazardous  wastes  listed  in  Subpart  D  of 
this  Part)  generated  within  the  primary 
mineral  processing  industry  from  which 
minerals,  adds,  or  water  values  are 
recovered  by  a  primary  mineral 
processing  industry  production  process, 
provided  that: 

(i)  The  material  contains  recoverable 
amoiuits  of  minerals,  acids,  or  water; 

(ii)  The  materials  are  not  accumulated 
speculatively  (as  defined  at 
§  261.1(c)(8)); 

(iii)  Hie  secondary  material  is 
generated4n  a  quantity  over  45,000  tons 
per  year  per  waste  stream  as  generated 
for  solid  wastes  and  oite  million  tens 
per  year  per  waste  stream  as  generated 
for  liquids  wastes. 

(iv)  The  owner  or  opetMor  provides  a 
notice  to  the  Regional  AdministratcMr  or 
State  Directw.  identifying  the  following 
information:  the  types  of  materials  to  be 
recycled  and  the  location  of  the 
recycling  process;  and  the  annual 
quantities  ejqiected  to  be  placed  in  land- 
based  units;  and, 

(v)  The  materiab  are  stared  or 
othcowise  managed  in  process  units.  A 
"process  unit"  is  a  tank,  container, 
oontainmttit  building  w  oth«  unit  that 
is  not  land-based.  A  prooess  unit  also 
can  include  a  pile  or  sur&ce 
impoundment  that: 

(A)  b  designed  and  operated  so  as  to 
satisfy  any  of  the  follovdng  ahenaative. 
performance  conditions: 

(1)  The  owraer  or  apenSar  easuies  that 
the  unit  satisfies  a  groimdwater 
protection  standard  not  exceeding:  the 
m»iri»»iim  ccmtuoinant  level  (MCL)  for 
metals  in  Appendix  Vm  of  Part  261 
(■ntimony,  arsMiic,  bariim,  beiylMum, 
cadmium,  dmnnium  (total),  leaid. 
mercuiy.  nidcel.  selenium,  silver,  and 
thalliura):  weak  add  dissociable 
cyaidde  level  of  0.2  pfna;  the  oomsivity 
standud  in  §  261.22  (an  aqueous 
solution  with  a  {^  equal  to  <»  less  than 
2.0  or  eqiud  to  or  greater  than  12.5);  and 
the  i^aitaUlity  standard  in  §  261.21  at  a 
locatien  no  further  than  150  meters  from 
the  imit  boundary.  To  demonstrate  that 
this  ocmdition  is  satisfied,  the  tuitanict 
have  a  groundwater  monitiving  system 
nonaisHng  of  a  minimum  of  raw 
upgradient  wrell  and  three  downgradient 
weus.  Such  monitoring  wells  must  be 
capable  of  detecting,  sampling,  and 
assessing  nidiether  the  grcnu^hvalv 
protection  standard  is  satisfied  pursuant 
to  the  provisions  of  40  CFR  258.51 
(except  for  40  CFR  258.51(b),  258.53, 
and  258.54).  If  a  release  is  detected  at 


levels  exceeding  the  groundwater 
protectim  standard,  the  owner/operator 
must  perform  corrective  action  which 
attains  the  groimdwater  protection 
standard.  During  the  time  when  the 
standard  is  exceeded,  no  further  mineral 
processing  secondary  materials  may  be 
placed  in  the  tmit;  or, 

(2)  Satisfies  any  of  the  following 
design  standards:  for  stufaoe 
impoundments  or  piles  containing  free 
liquids,  is  constructed  to  have  the 
equivalent  transmissivity  of  a  liner 
comprised  of  a  40  mil  geomembrane 
liner  on  12  inches  of  soil  with  at  least 
10<-5>  cm/sec  hydraulic  conductivity: 
and  for  piles  not  containing  free  liquids, 
is  located  on  concrete,  asphalt,  or  soil 
any  of  which  have  the  equivalent 
transmissivity  of  three  fwt  of  clay  writh 
10<-7>  cm/sec  hydraulic  conductivity; 
or 

(3)  Receives  a  site-specific 
detomination  from  the  Regional 
Administrate  or  the  State  Director  that 
the  unit  is  a  process  unit  and  not  a 
waste  disposal  imit  because  the  unit  is 
designed  and  operated  to  minimize 
releues  to  the  envinmrneat  and 
generally  is  not  part  of  the  waste 
disposal  problem.  This  determination 
shall  consider  prevention  of  adverse 
affscts  on  ground-tirater  quality,  surface 

water  quality,  and  air  (piaUty  

considering  the  foctors  set  out  in  40  CFR 
267.10. 

(B)  However,  process  units  do  not 
include  any  wastewater  treatment 
surfooe  impoundment  whoee  dischaiy 
is  uMmatriy  regulatod  tmdereMier 
section  402  or  3070^  of  die  Oaan  Water 
Act  (indudiag  fKffities  wUc^  have 
eliminated  ttie  dischasgeof  waatewater). 

(16)  Sennsidary  matairials  geaeratod 
within  the  ininiaiy  mineral  {uooessing 
industry  bma  whidiimiaegria.  adds,  or 
water  are  reooveeed  and  en  slorad  in 
tanks,  oonteiners  or  buiklings  meeting 
the  following  oBininfaB  im^^ty 
standards:  lie  tank  er  contaiMiBnt  unit 
shoukl  be  an  engiBeend  stmctaiM  with 
a  man-made  floor.  waHs.  and  a  roof  all 
of  fi4udi  are  made  otfium  aaidnu 
materials  j^ovidiBg  staustwri  siqipoit 
the  tank  OT  otmlaiaar  must  be  free 

stending  and  not  a  saifMe         

imptniwhnent  (ae  defined  m  40  CFR 
266.10).  be  mamdaeliued  of  a  material 
suitible  for  stova^of  its  oanteats,  and 
meet  appropriate  specfficatians  sudi  as 
those  estabUshed  l^  either  ASTM.  API. 
m  UL  standards.  Thewiniwwm  criteria 
far  a  building  is  that  the  shuctuie  must 
be  man-made,  ooostnicted  from  non- 
earthen  materials,  and  have  a  roof 
suitable  for  diverting  rainwater  away 
from  the  foundation. 


.(b)*    •    ' 

(7)  Solid  waste  from  the  extraction, 
benefidation,  and  processing  of  ores 
and  minerals  (including  coal, 
phosphate,  rock,  and  oveifaurden  from 
the  mining  of  uranium  ore),  except  as 
provided  by  §  266.112  of  this  diapter  for 
facilities  that  bum  or  process  haardous 
waste.  Solid  wastes  from  the 
benefidation  of  ores  and  minerals  must 
be  uniquefy  associated  vrith  and 
originate  from  the  extracted  ore  or 
mineral  that  undergoes  one  or  more  of 
the  folloMong  activities  in  pieparatitm 
for  mineral  processing:  crushing, 
finding,  washing,  dissohitioa, 
crystallization,  filtration,  sorting,  sizing, 
diying.  sintering,  pelletizing. 
briquetting,  cakrining  to  remove  water 
and^or  carbon  dioxide,  matting, 
autoclaving  and/or  chlosination  in 
preparatlan  for  leadiing  (except  where 
the  roasting  and/or  autodaving 
sequence  produces  a  final  or 
intermediate  product  that  does  not 
undergo  further  bsBaftdation  or 
procening);  gravity  oonoentration; 
magnetic  separation;  electroetatic 
separation;  floUtiaii,  ion  esedtange; 
solvent  extrataJopAeiertrowinning; 
predpitation,  ainalymation.  and  heap, 
dump,  vat,  tank,  and  in  situ  leadiing^ 
For  purposes  of  S  161.4(bX7).  ahernative 
feedstodcs,  whidi  are  secondary 
materials  or  materials  not  natunUy 
occurring  in  the  eaflbactod  ore  or  mineral 
undeigdng  benefidaHon.  are  not 
ehgihle  lor  the  haaaiiswi  waste 
exclusion.  For  die  piiipoeei  of 
$  261.4(1^7),  soUd  waste  froi  Oe 
processing  of  ores  and  ininaiali 
originate  solefy  froat  abanaAciation 
activity  and  iiMdudes  only  Aie  foUowing 
wastes  as  generated: 

(i)  Skg  from  piisiaiy  o^per 
prooeesing; 

(ii)  Slag  from  priaiMy  had  pnoassing: 

(tti)  Red  and  brown  muds  MB 
bauxite  rising: 

(iv)  PhosphogypauBs  bem  phosphoric 
add  productioa; 

WSlagf 
productiaB; 

(vi)Gasifi 

fvii)  Prooees  wastewater  from  ooal 
gssification;  (viii^C^dum  sulfite 
wastewater  treatment  plant  ahidts  from 
^ptimarr  cappm  fmimMami 

(ix)  Slag  taiibigB  kam  priasary  copper 
processing; 

(x)  FhiorogjqpeuB  froaa  hydrofluoric 
add  productiai: 

(xij  Process  wastewater  from 
hydrofluoric  add  production; 

(xii)  Air  pollution  control  dust/sludge 
from  iron  blast  fumaoes;  (xiii)  boo  blast 
fiiznaoeslag: 

(xiv)  Treated  residue  from  roasting/ 
leadiing  of  chnnne  ore; 


V I. 


/     17.^1       at       KI<>      Al       /     \Mr\TtAt: 
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(xv)  Process  wastewater  from  primary 
magnesiiun  processing  by  the 
anhydrous  process; 

(xvi)  Process  wastewater  from 
phosphoric  add  production; 

(xvii)  Basic  oxygen  furnace  and  open 
hearth  furnace  air  pollution  control 
diist/sludge  from  carbon  steel 
production; 

(xviii)  Basic  oxygen  furnace  and  open 
hearth  furnace  slag  from  carbon  steel 
production; 

(xix)  Chloride  process  waste  solids 
from  titanium  tetrachlwide  production; 

(xx)  Slag  from  primary  zinc 
processing. 


PART  286— STANDARDS  FOR  THE 
MANAOaeiT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAOUTES 

7.  The  authority  citation  for  Put  266 
rontin<»wy  to  read  as  follows: 


(vi)  This  approval  is  unnecessary  if 
the  fiU  area  is  a  regulated  unit.  By,  "fill 
material,"  EPA  means  any  prohibited 
hazardous  waste  used  in  place  of  such 
materials  as  natural  soil  or  sand,  the 
man-made  addition  of  which  to  land 
levels  the  land,  occupies  space  in  the 
land,  or  fills  in  man-made  or  naturally 
occurring  significant  de{»e«sions  in 
land  [fm  example,  ditches,  gullies, 
channels,  holes,  ruts,  trenches  or  the 
like),  whether  or  not  the  addition  of  the 
prohibited  hazardous  waste  is  intended 
to  achieve  a  purpose  unrelated  to  the 
leveling  land,  occupying  space  in  the 
land,  or  filling  in  man-made  or  naturally 
occurring  depressions  in  land. 


PART  268-LAND  DISPOSAL 
RESTRICTIONS 

9.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

AmfaHtty:  42  U.S.C  6905. 6912(a).  6921. 
and  6924. 


Ai 
and  6934. 


42  U.S.C  6905. 6912(a).  6924,         SuDpWl  C-ProhlbMon«  Of)  L«Ml 


8.  Section  266.20(b)  is  amended  by 
redesignating  the  exiting  paragraph  (b) 
as  (b)(1).  and  adding  a  new  paragraph 
(bK2)  to  read  as  followK 


(b)*  •  • 

(2)  In  addition,  prohibited  hazardous 
waste  (including  wastes  that  exhibit  a 
cfaaiaciflristic  at  the  point  they  are 
generated  but  no  longer  exhibit  a 
characteristic  at  the  point  they  are  used 
as  fiU  material)  may  be  used  as  a  fill 
material  ooly  if  the  Regional 
Administrattv  or  State  Director  first 
finds,  on  a  site-specific  basis,  to  a 
reasonable  degree  of  certainty,  that  the 
fill  material  will  be  used  in  a  mannm' 
protective  of  human  health  and  the 
environment  and  which  minimizes 
short-term  and  long-tram  threats  poeed 
by  the  land  disposal  of  the  waste  as  fill, 
considering  the  following  {actors: 

(i)  The  loig  tenn  uncertainties 
associated  with  land  disposal; 

(ii)  Tiae  goal  of  managing  hazardous 
waste  in  an  appropriate  manner  in  the 
first  instance; 

(iii)  The  persistence,  toxicity, 
mobility,  aikd  propensity  to 
bioacciunulate  of  such  hazardous  waste 
and  their  hazardous  ccMistituents:    „ 

(iv)  All  pathways  of  exposure  to 
hazardous  constituents  to  which  human 
or  enviroomental  receptors  could 
reasMiably  be  exposed;  and. 

(v)  Other  factMs  relating  to 
protectiveness  of  human  health  and  the 
environment,  as  appropriate. 


10.  Secticm  §  268.32  is  added  to  read 
as  follows: 

toxiclly 

(a)  Effective  August  11. 1997.  the 
following  wastes  are  prohibited  from 
land  disposal:  the  wastes  specified  in  40 
CFR  261  as  EPA  Hazardous  Waste 
numbers  D004 — DOll  (as  measured  by 
the  Toxicity  Characteristic  I.«arhing 
Procedure)  and  soil  and  debris 
contaminated  with  these  wastes; 
characteristic  hazardous  wastes  fr<Hn 
mineral  {uooesaing  operations;  and.  soil 
and  debris  contaminated  with 
diaracteristic  hazardous  wastes  from 
mineralprooaasiBg  operations. 

(b)  Efiwtive  May  12. 1999,  the 
foUowing  wastes  are  prohibited  from 
land  dispoeal:  soil  and  debris 
contaminated  with  radioactive  wastes 
mixed  with  EPA  Hazardous  waste 
numbers  D004 — DOll  (as  measured  by 
the  Toxicity  Characteristic  I  reaching 
Procedure)  and  with  characteristic 
mineral  processing  wastes. 

(c)  Between  May  12. 1997  and  May 
12, 1999,  radioactive  waste  mixed  with 
DQ04 — DOll  (as  measured  by  the 
Toxicity  Characteristic  Leaching 
Procedure)  vfostea  and/or  soil  and 
debris,  or  mixed  with  characteristic 
mineral  processing  wastes,  may  be 
dispoaed  in  a  landfill  or  surCKB 
impoundment  only  if  such  imit  is  in 
compliance  with  the  reqiiirements 
specified  in  §  268.5(hX2)  of  this  Part 

(d)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 


(1)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  imder  %  268.6,  wiUi  respect 
to  those  wastes  and  units-covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  treatment  standards 
established  pursuant  to  a  petition 
granted  undw  §  268.44;  or 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  %  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  ^ndiether  a  hazardous 
waste  identified  in  this  sactioD^xoeeds 
the  applicable  treatment  standards 
specLfled  in  §  268.40.  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  at  the  gmnator  may  use 
knowledge  of  the  waste.  If  the  waste 
ccmtains  constituents  (including 
imderiying  hazardous  constituents  in 
characteristic  wastes)  in  excess  of  the 
applicable  Universal  Tteatment 
Standard  levels  of  §  268.48  of  this  Part, 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  part 
268  are  a{iplicable,  except  as  otherwise 
specified. 


deep  injection  well,  all  underlying 
hazardous  constituents  (as  defined  in 
$  268.2(i))  must  meet  Universal 
Treatment  Standards,  found  in  $  268.48, 
'Table  UTS,"  prior  to  land  disposal  as 
defined  in  §  268.2(c)  of  this  part. 


(h)  The  hazardous  wastes  included  in 
the  "Treatment  Standards  bsi  Hazardous 
Wastes"  table  ue  pn^bited  from  use  as 
a  fill  material,  as  defined  at  §  266.20(b) 
of  this  Part,  imless  and  until  the 
placement  of  the  waste  or  waste  residue 
is  demcmstratad  and  determined  to  be 


protective  of  human  health  and  the 
environment  as  set  out  in  §  266.20(b)  of 
this  Part,  or  the  fill  area  is  a  regulated 
unit 


TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES 
(Note:  NA  means  not  appfcaUe] 


RegulalBd  hazaidous  conaMjant 


Wi 


Waste  code 


Waste  deacripNon  and  treabiieiM/ieuu- 
latory  sut)catogory  ■ 


Common  name 


CAS'Na 


—         -   -     I—  „rti  Conoankelon  in  wol 

v^onoaneeaon  in  iwq  ^5 .    ■          -   -  ^^ 

P;  or  teohnology  ™ 

coda* 


"mflfl  TCLP^  or 
teohnology  coda* 


D004" 


0006* 


0006* 


Afsanic 


11.  Secticm  268.40  is  amended  by 
revising  paragraph  (e),  adding  paragraph 
(h),  and  amending  the  Table  of 
Traatment  Standards  by  revising  the 
entries  D004— DOll;  F006;  F007;  F008; 
F009;  Foil;  Ft)12;  F019;  F024;  F032; 
F034;  F035;  F037;  F038;  F039;  KOOl; 
K002:  K003;  IC004;  KOOS;  K006;  K007: 
K008:  K015;  K021;  K022;  K028:  K046: 
K048;  K049;  K050;  KOSl;  K052;  K061; 
K062;  IC060:  K086:  K087:  K088:  KlOO; 
K115:  K161;  P013;  P073:  P074;  P099: 
P103:  P104:  PllO;  P114;  U032;  U051; 
U144;  U145;  U146:  U204;  and  U205  to 
read  as  follows: 


(e)  For  characteristic  wastes  (DOOl- 
D043)  that  are  subject  to  treatment 
standards  in  the  following  table 
"Treatment  Standards  for  Hazardous 
Wastes,"  and  are  not  managed  in  a 
wrastewater  treatment  system  that  is 
regulated  under  the  Clean  Water  Act 
(CWA),  that  is  CWA-equivalent,  or  that 
is  injected  into  a  Class  I  nonhazardous 


Bvium 


Cadmium 


Cadniuni 


D007» 


0006* 


Wastes  Vnl  exNbil,  or  are  e><pocted  to  ex- 
Mbit.  ttw  characteristic  of  tasiciy  tor  ar- 
senic based  on  the  toxicity  characteristic 

.  leaching  procedure  (TCLP)  in  SW846. 

Wastes  thai  exhfeit.  or  are  expected  to  ax- 
Nttt.  the  characteristtc  ojf  taridly  tor  bar- 
ium tiaaad  on  the  taaicily  clwractoristic 
leaching  procedure  (TCLP)  in  SW846. 

Wastes  ttMt  axhUt.  or  are  expected  to  ex- 
hlbt.  the  chyacterisMc  of  toxidly  tor 
cadiiriun  l)aaad  on  the  toxicity  ctiar- 
acteriaiic  leaching  procedure  (TCLP)  in 
SW846. 

Cadmium  Containing  Batteriea  Sub- 
category. (Note:  This  subcategory  oon- 

Wastes  that  axtibi.  or  are  expected  to  ex-    Chromium  (Totel) 

.    ..    ■■  Hi  .  .       .        .  ■  ..  ■        ^^«       ill  III  II  111  I        §MM 

rant,  ne  cnaractensac  01  loxicRy  nr 

chromium  based  on  the  toxicily  char- 
acteristic leaching  procedure  (TCLP)  in 

SW846. 
Wastes  thai  mNtM.  or  are  expected  to  ex- 

hUL  Hw  chMacterisic  of  toxicity  for 

Mn  D8SM  on  vw  lOraciy  cnaracnn8«c 

teaching  prooadwe  (TCLP)  in  SW846. 
Laad  Add  Batteries  Subcategory  (Note: 

This  standard  only  appies  to  lead  add 

batteries  tial  are  idsnlHed  as  RCRA 

hazardous  waatea  and  that  are  not  ex- 
fcom  regdalion  under 
reatridiona  of  40  CFR 

288  a  exanfited  under  otier  EPA  ragu- 

talons  (sea  40  CFR  266  JO).  This  sub- 
category  corwisti   of   nonwastewators 

only). 
Radtoadive    Laad    SoUs    Subcategory 

(Note:  these  toad  sdUs  induda.  but  are 

nd  Inrited  to.  dl  forms  of  toad  diJoMnq 

ana  ooiar  anmsrwai  lormB  01 

Theae  toad  sdMa  do  nd  Include 

such    as    hydroxide 
neenierv  r^ 


7440-38-2    1.4  and  mod 

f  268.48  stand- 


5.0  mgfl  TCLP  and 
mad  1268.48 


7440-39-3    1.2  and  mad 

1268.48  dmd- 


21  miyi  TCLP  Mid 
madt26&48 


7440-43-0    0.69  and  mad 
1268.48 

■">^':^        aidB*. 


7440-43-6    NA 


0.20  m|^  TCLP  and 
mad  1268.48 


RTHRM 


7440-47-3    2.77  and  mad  0J6  miyi  TCLP  and 

§268.48  stand-  mad  1268.48 


7430-02-1    OJOwidmad 
$268.48 


7430-02-1    NA 


0.75  mgfl  TCLP  and 
medS268.48 


RLEAO 


Lead 


7430-02-1    NA 


ftlACRO. 


or 

corwenliond  pozzolanic  ste- 
btttaiort.  nor  do  ttwy  induda  organO' 
toad  matoriato  thd  can  be  imiiiarded 
and  stablzed  as  ash.  TTiis  subcategory 
I  d  nonwastewalere  only). 


tantA 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

[Note:  NA  means  not  s«)picabie] 


Regulalsd  hazardous  constMuent 


Wi 


code 


Waste  deecfiptfon  and  UeebiiuiiMegu- 

latory  subcategory  ■ 


Common  name 


CAS'Na 


Waateweters 

Conoenlratton  in  mo^ 
P:orf 
code* 


Nonwastewolers 

Comentratton  in  mg/ 

kg' unlees  noted  as 

"mgrt  TCLP";  or 

technology  code* 


Reguleted  hezardous  constituent 


Waste  code 


Waste  description  and  treatment/regu- 
latory subcategory  ■ 


Common  name 


CAS'No. 


Wastewaters 

Concentration  in  m|^ 

P;  or  technology 

code* 


Concenlialiod  in  mg^ 

kg'unleesnotedas 

"mg«  TCtJ»-;  or 

tectmologycode* 


D008* 


that  e>tiM,  or  are  ex-    Mercury 

e^^rf^^^f4    ^\    Aw4w§^^     M^tt    ^^^^■^w*^^M4^^b^    tf^ 

toodcfty  for  mercury  beeed  on  tie  toxidly 
olieracterlelic  leaching  procedure 
(TCLP)  in  SW846;  end  contain  greater 
than  or  equel  to  280  mg^  totei  mer- 
owy  that  eieo  oontein  oigenics  and  are 
not  incinerator  raaiduee.  (High  Mercury 
Organic  Subcategory). 
tonaaalBwatsrs  fwi  aeNbl.  or  are  ex-    Mercury 

tORidly  for  mercury  tMaed  on  ite  tORidty 
diaracterlalic  leaching  procedure 
(TCLP)  in  SW846:  and  contain  greater 
tlien  or  equel  to  260  mgAcg  total  mer- 
cury that  are  inorganiCi  indudng  indner- 


Mercury 


7439-97-6    NA 


IMERC;OR 
RMERC. 


F008 


7439-97-6    NA 


RMERC. 


P009 


Plating  tiath  residues  from  the  bottom  of 
plating  txtfhs  from  electroptating  oper- 
ations where  cyanides  are  used  in  the 
process. 


Spent  stripping  and  deening  bath  solu- 
tions from  electi'opialing  operationB 
wtiere  cyanides  are  used  in  tite  process. 


SIver 7440-22-4 

Cadmium  „ 7440-43-9 

Chromium  (TotaQ  .....  7440^7-3 

Cyanides  (Total)' ....  57-12-S 

Cyanides  (Ame-  57-1^ 
nabie)^ 

Lead 7439^92-1 

Nidcel 7440-02-0 

SIver 7440-22-4 

Cadmium  7440-43-9 

Chromium  (TetaO  ...~  7440^7-3 

Cyanides  (TotaO' ....  57-12-6 

Cyanides  (Ame-  57-12-6 
f»)'. 


NA 0.11  miyiTCLP. 

NA 0.20  man  TCLP. 

2.77 0.86  rng/\  TCLP. 

1  9  VKl 

0.86 30. 

0.69 0.7b  rngn  TCLP. 

3.9p  ._.._.,«........„._.  13.6  mgA  TCLP. 

NA >. ail  mj^ TCLP. 

NA 0.20  mg/l  TCLP. 

2.77 0.85  man  TCLP. 

0J6 30. 


RMERC.  (HK^  Mercury-lnorgenic  Sub- 

ttiat  exNbi.  or  ere  ex- 
pecMu  ■>  exnixi,  me  cnaracMnaac  oi 
tooddty  tor  mercury  baeed  on  the  toxidly 
dieracterisiic  leaching  procedure 
(TCLP)  in  SW846;  end  contain  leee  than 
260  mjg/lcg  total  mercury.  (Low  Mercury 
Subcategory). 
AID009' 


Ntoi«el 


7439-92-1     a69c.. 
7440-02-0    3.98 
7440-22-4    M 


a75  man  tclp. 

13.6  mgn  TCLP. 
ail  miyi  TCLP. 


7439-97-6    NA 


a02Sm|yiTCLP 
and  meet  §26a48 


F011 


Spent  cyanide  solulions  from  salt  bath  pot    Cadmium 

deening  from  metal  heat  treating  oper-    Chromium  (Tctati^ 
ations.  Cyanidee  (Total)'  . 

Cyanidee  (Ame- 
nable)'. 


Mercury 


0010* 


D011» 


Elemeraal  mercury  cor4aminated  wi9)  r^    Mercury  » 
(Note:   Ttvs  aub- 

«y-  .   .  ,  . 

Hycfradfe  oi  oorMenrinatad  wrilh  Mercury    Mercury  .. 
RadoacUve     Matsriels     Subcategory. 
(Note:   TNe    lubcetegory   coneieti   of 
I  only). 
I  that  ewWMt.  or  are  expected  to  ex-    Selenium 
IAjH,  the  cheraderielic  of  toxidly  for  a^ 
leniun  baeed  on  the  toxidly  character!^ 
ic  leaching  procedure  CTCLP)  in  SW84e. 
Ifaetee  that  exNbil,  or  are  expected  to  ax-    SIver  „.... 
noK,  eie  cnerananeec  or  nxicay  nr  se- 
ver baeed  on  the  toaddly  charactariaic 
leadiing  procedure  (TCLP)  in  SW846. 


>•••>•••■••■ 

-     743»47-6    ai5  end  meet 

NA. 

§268.48  sland- 

«dB*. 

„      7439-97-6    NA 

.    AMLGM. 

R)12 


Quenching  wastewater  freatmer*  sludges 
from  metal  heat  treating  operations 
wtiere  cyanides  ere  used  in  the  process. 


7439-97-6    NA 


7782-49-2    0.82  end  meet 
1268.48 


MffcnC 


5.7  miyi  TOP  end 
meet  §268.48 
I* 


F019 


chemical 
minum 


7440-22-4    0.43  and  meet 

§268.48  stend- 
«ds«. 


ail  miyi  TCLP  and 
meet  §268.48 


F024 


F006 


F007 


Cadmium 

I  from  the  fot-    Chromium  (ToteQ  . 
(1)  SiAfic  add  aiy   Cyanidee  (TotaQ' 
oiizing  of  aluminum;  (2)  thi  piaing  on    Cyanidee  (Ama- 
carbon  aleel:   (3)   zfric  fktlna  (eeg-       neUe)'. 

regaled  baaie)  on  caibonalee^  (4)  akf    Lead 

minurN  or  zino^hninum  ptaing  on  car- 
Don  sMBc  \0)  oenignB^ipeig  aaeocK 
ated  eMh  tin,  zinc  and  atunrinura  ptaing 
on  cartion  aleel;  end  (I)  chemical  eldw 
ingand  mMrtgof  duminunv 

Spent  cyanide  ptaing  ttlh  aduione  from    Cadmium 

Chromium  (T<M)  . 
Cyanidee  (Total)' 
Cyanidee  (Ame- 
)'. 


Mckd 


744CMS-9  a69. 

7440-47-3  2.77. 

57-12-6  1.2.- 

57-12-6  a86  . 

743»-«^1  a69. 

744(MB^  3.98. 

744(KB-4  NA 


7440-43-9  NA.. 

7440-47-3  Z77 

57-12-5  1.2  .. 

57-12-6  0.86 

7439-92-1  0.89 

7449-02-0  3.98 


0.20  mgi  TCLP. 
0.86  n^lA  TCLP. 
590. 

sa 

a75mgATCLP. 
13.6  mgA  TCLP. 
ail  mgATCLP. 


020  mgA  TCLP. 
0.85  mi^  TCLP. 
500 
30. 

a75  m|^  TCLP. 
13.6  miyi  TCLP. 


from  the 
conversion  coeiing  of  alu- 
excepl  from  zirconium 
in  aluminum  can  washing 
when  such  phosphafing  is  an  exclusive 
conversion  coating  process. 


Process  wastes,  indudng  txit  not  HmHed 
to,  dtetWeion  residues,  heavy  ends, 
tars,  and  reactor  deernxit  wastes,  from 
the  productton  of  certein  chlorinated  ali- 
phatic hydrocartxNis  by  free  radnal 
catalyzed  processes.  These  chtorineted 
alphafic  hydrocartxtns  are  thoee  havvig 
cartxx)  chain  lengths  ranging  from  orte 
to  and  indudfrig  five,  with  verying 
amounts  end  podBorw  of  chlorine  sul>- 
stitutioa  (This  listing  does  not  include 
wastewaters,  wastewater  treatment 
sludges,  sperit  catalysts,  and 
listed  in  §261 .31  or  §261.32.) 


Ntekel ^. 

w«Wi   .................... 

Cadmium  „_......„. 

Chromium.  (Tot^ . 
Cyanides  (TotaO' 
Cyanides  (Ame- 
nable)'. 

Ntekel  _~~.._ 

ijmww   .................... 

Chromium  (TotaO  . 
Cyanides  (TotaO' . 
Cyanides  (Ame- 


7440-43-9    NA 0.20  n^  TCLP. 

7440-47-3    2.77 0.85  mgi  TCLP. 

57-12-6    1.2 500. 

57—12—6  0.86  ._»........._......._.  3a 

7439-92-1    0.69 a75  man  TCLP. 

7440-02-0    3.98 13.6  mj^l  TCLP. 

7440-22-4    NA 0.11  mj^l  TCLP. 

7440-43-9    NA . 0.20  mj^l  TCLP. 

7440-47-3    Z77 085  mj^l  TCLP. 

57-12-6    1.2...: 59Q. 

57-12-6    086 30. 

7439-92-1     0.69 075  mj^l  TCLP 


744(M)2-0  3.96 

7440-22-4  NA.- 

7440^7-3  277  . 

57-12-6  1.2.- 

67-12-6  0.86. 


13.6  mgn  TCLP. 
Oil  miyiTCLP. 
086  n^  TCLP. 
590 
30 


Chromium  (TotaO 
Nidnl 


7440-47-3 
744O-02-0 


2.77 
3.98 


0.85  rngn  TCLP 
13.6  m|^  TCLP. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

[Note:  NA  means  not  appicabte] 


Treatment  Stamjards  for  Hazardous  Wastes— Continued 

(Note:  NA  means  not  applcabi^ 


Regdatod  tazardous  constitueni 


wasie  cooe 


Waste  description  and  treedmentfregu- 
latoiy  subcategofy ' 


Convnon  name 


CAS2N0. 


Wastewaters 

Concentration  In  tng/ 

P;  or  technology 

code* 


Nonwastewaters 

Ooncenlralion  in  mg/ 

Kg*  untoss  noted  as 

"mgflTCLP-:or 

technology  code  « 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treatment/regu- 
latory sut)category  ■ 


Common  name 


CAS2N0. 


Wastewaters 

ConoeiMfation  in  mg/ 

P;  or  technology 

code« 


Concentration  in  tngf 

kg  >  unless  noted  as 

"mgfl  TCtJ>";  or 

technology  code  « 


F037 


Ftez 


wastewaters  (except  those  that  have  not 
come  into  contact  wNh  process  contami- 
nante),  process  residuils.  preservative 
(Mppage,  and  speitf  formulations  from 
wood  preserving  processes  generated 
at  pteris  that  currently  use  orliave  pre- 
viously used  chlerophenolc  formulslions 
(except  potertfaly  croes-oonlaminated 
wastes  that  have  had  the  F032  waste 
code  dslsted  in  aKordsnoe  wNh 
1261.36  of  this  chsptar  or  potonttaWy 
Mtes  ttwt  are  olh- 
cananiy  regulated  as  hazardous 
(Le..  F034  or  FOS^.  and  where 
the  gsneralor  doee  not  resume  or  inlK- 
ate  uaa  oi  CnioropiieiBai<  tomMaporiSi. 
TMs  MiNg  Am  not  induds  KOOl  bol- 


F034 


Chromium  (ToM) 
tastowaters  ^noept  those  fwt  liave  mt 
oome  irao  cur  Mad  wMh  process  onaamh'    Chromium  (Total) 
nante).  process  residuals,  praeervaUve 
drfppage,  and  apert  formuialions  from 


7440-47-3    2.77 
7440-47-3    2.77 


OJSmiyiTCLP. 

* 

OaSmiyiTCLP. 


F038 


I  formuialions. 
TNs  listing  doee  not  Induds  K001  bol- 


F036 


wasMwaws  (exoepi  mose  siai  nave  noi    Arserwc 

oome  irao  curaati  with  process  <  <irttii#-    Chromium  (TotaO 
). 


7440^38-2     1.4  .. 
7440-47-3    2.77 


5.0  miyi  TCLP. 
0.86  miyi  TCLP. 


dtippage,  arvl  spent  lormuialions 


iraom.  TMs  Ming 
m  : 
of 


or  chrt^ 
not  include  KOOl 


"0 

psntactilorophenoL 


F038 


Petroleum  refinery  primary  d/water/soNds 
separation  sludge-Any  sludge  generated 
from  the  gravitational  separation  of  oil 
water/solids  during  tfw  storage  or  treat- 
ment of  process  wastewaters  and  oiy 
cooling  wastewaters  from  petroleum  re- 
fineries. Such  sludges  include,  txjt  are 
not  limited  to.  thoee  generated  in:  oU 
water/solids  separators;  tanks  and  int- 
poundments;  ditches  and  other  convey- 
ances; sumps;  and  stormwater  units  re- 
ceiving dry  weather  fk>w.  Sludge  gen- 
erated in  stormwater  units  that  do  not 
receive  dry  weather  ftow,  sludges  gerv 
eratod  from  non-contact  once-tfvough 
cooling  waters  segregated  for  treatment 
from  otfier  process  or  oily  cooing  wa- 
ters, sludges  generated  in  aggressive 
t)k)logtoal  treatment  unite  as  defined  in 
§261 .31  (b)(2)  OndudNig  sludges  gen- 
erated in  one-or  more  addtttonal  unite 
after  wastewaters  have  been  treated  in 
aggressive  bntogical  treatment  unite) 
and  K051  wastes  are  not  included  in 
this  listing. 

Petroleum  refinery  secoridary  (emulsified) 
oH/water/soNds  separatton  sludge  arxVor 
float  generated  from  ttie  physical  arvVor 
cherrical  seperatton  of  olAMter/soids  in 
process  wastewaters  and  oiy  OQOling 
wastewaters  from  petroleum  refineries. 
Such  wastes  inckjde,  txit  are  not  Kmitod 
to,  aH  sludges  and  flotfs  generated  in: 
induced  air  floatatnn  (lAF)  unNs,  tanks 
and  impoundments,  and  al  sludges 
generated  in  DAF  unite.  Sludges  gen- 
erated in  stormwater  unite  that  do  not 
receive  dry  weatfier  flow,  sludges  gerv 
erated  from  non-contact  once-through 
oooKng  waters  segregated  for  treatment 
from  other  process  or  oHy  cooling  wa- 
ters, sludges  and  floato  generated  In  ag- 
gressive btotogical  toealmant  unite  as 
defined  in  §261 .31  (b)(2)  Ondudvv 
skjdges  and  floate  generated  in  one  or 
more  addKnnai  unite  alter  wastewaters 
have  been  treated  in  aggressive  tiiologi- 
cal  unite)  and  F037,  K048.  wid  K051 
are  not  included  in  tfss  isting. 

Leachate  (NQuids  that  have  percolatod 
through  land  dtoposed  wastes)  resulting 
from  ttte  dteposal  of  more  than  one  re- 
stricted waste  classified  as  hazardous 
under  subpart  D  of  this  part  (Leachate 
resuMng  from  ttw  dtaposai  of  pna  or 
more  of  the  folowing  EPA  Hazardoua 
Wastes  and  no  other  Hazardous  Waates 
rettfns  ite  EPA  Hazardous  Waste  Num- 
ber(s):  F020.  F021,  F022.  F026.  Fae7. 
anc^  F028.). 


Chromium  (Total) 


Nwkel 


7440-47-3    2.77 

*        • 

7440-02-0    NA  .. 


0.85  mgn  TCLP. 
13.6  mgf^  TCLP. 


Chromium  (TotaO 


Nk*el 


7440-47-d    2.77 

*        • 

7440-Oe-O    NA.. 


0.85  m|^  TCLP. 
13.6  ntf\  TCLP. 


Antimony 7440-36-0    1.9 


QJN  wtf[  TCLP. 


Barium  ....... 

BaryMum 

CauiiMjm  ».......u. 

Chromium  (ToteO 


7440-3B-3  1.2.. 

7440-41-7  0.82 

7440-43-«  0.68 

7440-47-3  ^77 


21  mg/rrCLP. 

NA. 

0.20  m(^  TCLP. 

OK  m^  TCLP. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

[Note:  NA  means  not  spplcabl^ 


Reguiatad  hazankxA  oonstttueot 


Waste  code 


Waste  descripten  and  IrealmenVregu- 
latofy  subcategofy ' 


Convnon  name 


CAS  2  No. 


Wastewaters 

Conoeniiaiion  in  mgl 

P;  or  technology 

code« 


Nonwastewaters 

Corx»ntration  inmg/ 

kg*  unless  rated  as 

-mgrt  TCLP":  or 

technology  code* 


Selenium 
o"- — 


7439-«»-1  0.69 

7440-Oe-O  3.98 

7782-49-2  a82 

7440-22-4  a43 


a75  mal\  TCLP. 

• 

13.6  m^  TCLP. 
5.7  tiH^  TCLP. 
an  mj^TCLP. 


K001  ._..—»„  Bottom  sedbneni  sludge  from  the  treat 
ment  of  wastewaters  from  wood  pr^ 
serving  processes  ttiat  use  creosote 
andtor  pentacMorophenoL 

Kuuf  .._..._.»  wasHwanr  veamen  siuage  nom  me 
production  of  chrome  yelowv  and  orange 
pigmerMs. 

iuxm  ......._„«    wasMwater  veaBneni  smogs  nom  tne 

production  of  molybdato  orange  pl^ 
ments. 

K004  „_.__.._  Wastewater  freafrnent  sludgs  from  tlie 
production  of  ziiK  yelMr  pigments. 

K006 


K006 


7439-92-1    a69 a75m|^TCLP. 


Chromium  (TotaQ 
Lead 

Chromium  (TolaO 


prooucaon  or  cnrome  graen  pigments.       i.eM 


Chromium  (ToteQ 
Lead .....«...._....... 

Ctvomlum  (ToteO 


CyartdasfTol^' 
Chromium  (Totel) . 


K007 

Kooe 

K015 


freafenent  sludge  from  the 
production  of  chrome  oxide  green  pi^ 
mente  (aniiydrous). 
Itastewster  freefenert  sludgs  from  the    Chromium  (Totel) 
production  of  chrome  oidde  green  pi^ 
merMs  (hyifraled). 


production  of  iron  blue  pigments. 

Oven   residue   from   ttie   production   of 
chrome  oodde  green  pigmsrtfs. 


Chromium  (Totel) 


Cyanidaa  (TotaQ' 
Chromium  (ToW) . 


t<021 


K0e2 


C<M  liiiifciiw    1       II    Hi  -     m  m  jtm  -  n  1 1   I    ^j  ■ * 

CMS  oomma  wom  me  osaaann  or  oenzyi 

-.-' -  ' -.  - 
craome. 


Aqueous  spent  antimony  catalyst 
from  fluoromelliense  producMorv 


Distiialion  txiHom  tars  from  the  production 
of  phsnoltecetone  from  cumerte. 


Chromium  (ToteQ 


^^^w^wwa  ^^^v^M^^bwb^A 


ChkMoform 
Antimony  .« 


7440^7-3  2.77 

7439-92-1  0.69 

7440-47-3  2.77 

7439-92-1  a69 

7440^7-3  Z77 

7439-92-1  a69 

7440-47-3  ZT7 

7439-92-1  a69 

57-12-6  1.2.. 

7440-47-3  Z77. 

7439-92-1  a60 

7440-47-3  2.77  . 

743»-92-1  a69. 

7440-47-3  2.77. 

7439-92-1  069. 

57-12-6  1J2.. 

7440-47-3  2.77  , 

7430-92-1  069  . 


7440-47-3    2.77 
7440-02-0    3.96 


56-23-6    0057 

67-66-3    0046 
7440-36-0    1.9  .... 


0J6  mg/l  TCLP. 
075  mgn  TCLP. 

0.86  man  TCLP. 
075  mBl\  TCLP. 


0.85m|yi 
075  mg/l 

ojasmgn 

075  mg/l 
580 

0.85  miyi 
075iBgfl 


TCLP. 
TCLP. 
TCLP. 
TCLP. 

TCLP. 
TCLP. 


Chromium  (Totel) 


7440-47-3    2.77... 
744O-02-0    3.96.. 


Ka28 


Spent  caMyst 
reactor    in    the    production    of    1,1,1- 

^1  iikl  .1  ■  n  ■  M 

■icrsoroemarie. 


Chromium  (Totel) 


K046 


K048 


Wastewater  treatment  sludges  from  the 
manufaduring.  formulalion  and  loadbig 
of  lead^)eaed  inHialing  compounds. 


Pissotvsd  afr  Noteton  (DAF)  loal  from  the 
pefroieum  refining  irtdusfry. 


7440-47-3  2.77 
7439-92-1  069 
7440-02-0    3.96 


0.86  m(^  TCLP. 
NA 

0J6  mgn  TCLP. 

075  n^  TCLP. 

560 

086  m|^  TCLP. 

075  mi^  TCLP. 


OSSmi^CLP. 
13.6  miyi  TCLP. 


6.0 

6.0 

O07  n^yi  TCLP. 


OJSmgflTCLP. 
13.6  mgn  TCLP. 


085  ms^  TCLP. 
0.75  man  TCLP. 
13.6  mal\  TCLP. 


7439-6^1    0.69 075  m|yi  TCLP. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

(Note:  NA  meens  not  applicable 


Rogulnted  hazardous  constituent 


Waste  code 


Waste  description  and  treatment/regu- 
lalory  sut)category ' 


Common  name 


CASINO. 


Wastewaters 

ConcentiaHon  in  tngf 

P]  or  technology 

code* 


Nonwastewaters 


linmg/ 
kg*  unless  noted  as 
'man  TCLP":  or 
technology  code* 


Chromium  (TotaO 7440-47-3    2.77 


NkM 


K049 


K060 


K061 


K062 


Slop  oil  emulsion  soKds  from  the  peIrO' 
leum  refining  industiy. 


Heat  oxchonger  Ixindto  deening  sludge 
from  ttie  petroleum  refining  irvJustry. 


API  seperator  sludge  from  the  petroleum 
refining  industry. 


Tank  bottoms  (leeded)  from  the  petroleum 
refining  industry. 


Chromium  (Total) .....     7440-47-3 


7440-02-0 


Chromium  (ToteO 


7440-02-0    NA 


7440-47-3 
7440-02-0 


Chromium  (TotaQ 7440-47-3 


7440-02-0 


Chromium  (ToteQ  .....      7440-47-3    2.77 


NA 


2.77... 


2.77 

* 

NA.. 

2.77 
NA.. 


7439-92    10.69. 
7440-02-0    NA.... 


0.85  mg/l  TCLP. 

e 

13.6  mgA  TCLP. 

0.85  mg/l  TCLP. 
13.6  man  TCLP. 

0.85  miyi  TCLP. 

e 

13.6  man  TCLP. 

0.85  m|^  TCLP. 
13.6  m|^  TCLP. 

0  J5  mgA  TOP. 

• 

NA 

13.6  m|^  TCLP. 


K061 


Emission  oonfrol  dust/Mudga  from  Vie  pd- 
mary  production  of  stael  in  elactric  fur- 


Arttntonf 


7440-36-0    NA 0.07  mf^l  TCLP. 


K0e2 


Spertt  pidde  louor  generated  by 
iaNng  operations  of  tecMie 
iron  and  steel  indusfry  (SIC  Codas  331 


Aieenic ...«__.«......  7440-36-2 

Btelum  -. 7440-39-3 

Berylhan 7440-41-7 

Cadmium 7440-43-0 

Chromium  (Tetri) .....  7440-47-3 

La«l  7439-92-1 

Meroury 7430-97-6 

NcM 744O-02-O 

Selenium  : 7782-49-2 

Siver 7440-22-4 

ThaHum 7440-26-0 

Zinc 7440-66-6 

Chromium  (Tettf)  _  7440-47-3 
7439-92-1 


0.69 
2.77 
0.69 
NA.. 
3.96 
NA- 
NA.. 


2.77 
0.69 


5.0  mgfl  TCLP. 
21ffl|^TCLP. 
O02  m|^  TCLP. 
020  miyi  TCLP. 
OJSnVITCLP. 
0.75  ffl(^  TCLP. 
0025  ingA  TCLP. 
13.6  mgM  TCLP. 
5.7  mgA  TCLP. 
0.11  mg/l  TCLP. 
0.20mgllTClP. 
4.3  mgA  TCLP. 
086  mgfl  TCLP. 
075  mgfi  TCLP. 


^•W  «M>K|. 

PIKRM   ••••■•••••••••••••••••• 

7440-02-0 

3.96  ._ 

...    NA. 

K069 

Emission  control  dusMhidge  from  aaeon^ 

Cadmium 

7440-43-9 

009 

-.    O20mg(ITCLP. 

wy  toed  smelir«.-Cilcium  SuNate 
(Low  LaeiQ  Subcategory. 

Ltad         

7439-92-1 

0.69 » 

0.75  n^  TCLP. 

Eraiasion  oonfeol  duat/Mudge  from  second- 

DM .-... 

NA 

NA 

--    RLEAD. 

«y  toad  8maling.—NorvCricium  SuNate 

(HIgft  La«Q  Subcategory. 

•      . 

• 

* 

Koeo 

Solvent  wastes  and  sludgas.  caustic 
wBBhoo  artd  b*ih1jw.  or  water  washes 
and  sludges  from  cleaning  tubs  and 
equipinsnt  used  in  the  fcmnutotion  of  ink 
from  pigmeitfB,  driers,  soape,  and  stiK 

.  — .                 „  ii-jMl.it.ii.     ill  III  --r     nil .  ■ ■ 

nauers  oomanng  cnromumana  nan. 

• 
• 

• 

• 

• 

• 

Ctvomlum  (TotaQ  ~_ 

7440-47-3 

2.77 

...    OJSmgATCLP. 

Lead  7430-92-1 

069 

075  man  TCLP.. 

K087 

Decanter  tar*  tar  slu^  from  oohkig  op- 
oraDons. 

• 

• 

• 

• 

Lead  7439-92-1  — 

089 

075  mgA  TCLP- 

• 
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Treatment  Standards  for  Hazardous  Wastes— Continued 

[Note:  NA  means  not  appicable] 


Regdatod  hazardous  constMuent 


■*■    .    — ■- 
wasM  oooe 


Waste  descfiplion  and  treatment/regih' 
latory  subcategory' 


Conwnon  name 


CASINO. 


Wastewaters 

Conoantralion  in  m^ 

P;  or  technology 

code* 


Nonwastowaters 

Conoentratfon  in  mg^ 

kg «  unless  noted  as 

"mgfl  TCLP":  or 

technology  code* 


Koes 


Spent  poUiners  from  primary  aluminum  ra-    * 
duction. 


Antimony  ..„ 

• 

Barium  _ ~. 

Baiyfium 

Cadmium  

Chromium  (TolaO 


7440-36-0    1.9 0.07  mg/1  TCLP. 


7440-39-3  1.2.. 

7440^1-7  0.82 

7440-43-9  0.60 

7440-47-3  2.77 

7439-92-1  0.69 


7440-02-0    3.98 

Satonium 7782-49-2    0.82 

Siver 7440-22-4    0.43 


21  man  TCLP. 
0.02  m(^  TCLP. 
0.20  mal\  TCLP. 

aos  man  tclp. 

0.75  man  TCLP. 

• 

13.6  man  TCLP. 
5.7  man  TCLP. 
0.11  fflfyi  TCLP. 


K100 


Waste  leading 
of 


from  acid 
dustMudge 


Cadmium -. 

Chromium  (ToteQ 

Lmi  7430-92-1  . 


7440-43-9    0.69 0.20  mj^l  TCLP. 

7440-47-3    2.77 0J6m|^TCLP. 

aeo  a75  mi^  tclp. 


K115 


m 
via 


ttw    poriHcalion    of 
Vw   production   of    NA 
nyvogenann  oi  oh- 


Kiel 


Pitf^b^^fcwt       ^f^kte 


(incfludnQ 


-tam  the  production  of 
adds  anA  their  salls.*o 


Arsenic 
Carbon 

■VIOCI 

(totef) 


7440-02-0 
NA 

3,98 

CARBN:orCMBST 

13.6  mgn  TCLP. 
CMBST. 

7440-36-0 
7440-38-2 

• 

• 

a07m9«TCLP. 
5.0  miyi  TCLP. 

75-15-0 
NA 

3,8 

0.028 

4.8  miyi  TCLP. 
28. 

Selenium 


P013 


Barium  cyanide 


BMfcjm  

Cyanides  (Total)  ^ 
Cyanidse  (Ame- 


7439-92-1  0.69 
7440-02-0  3.96 
77B2-4»-2    0.82 


7440-39-3  NA.. 
57-1^-6  1.2  » 
57-12-5    0J6 


P073 
P074 


pooe 


carbonyl 
cyanida  . 


Potassium  sSvor  cyanide 


Cyanides  (Total  ^ 
Cyanides  (Ame- 


Cywides  (TotaO^ 
Cyanides  (Ama- 
nabto)^ 


PI  03 
PI  04 


Gatonouroa  .... 
Silver  cyanide 


Salanium  ............ 

Cyanidas  (TolaO  ^ 
Cyanides  (Ama- 
nabte)^. 


7440-02-0  3J8 

57-12-5  1.2  .. 

57-12-5  0J6 

7440-02-0  3.98 


57-12-5    1.2... 
57-12-5    0J6. 

7440-22-4    0.43. 


7782-49-2  0.82... 

57-12-6  1.2  .... 

57-12-5  0J6... 

7440-22-4  a43.. 


0.75  mal\  TCLP. 
13.6  miyi  TCLP. 
5.7  mg/l  TCLP. 


21  man  TCLP. 

590. 

30. 


13.6  mj^  TCLP. 

590 

30. 

13.6  m^  TCLP. 


sea 

30. 

0.11  miyiTCLP. 


5.7  m^  TCLP. 

590. 

30. 

0.11  miyi  TCLP. 
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TREATMENT  Standards  FOR  Hazardous  Wastes— Confinued 

[Note:  NA  means  not  applcabH 


Regulated  hazardous  oonslHuent 


Wi 


uu--^  »vte         Waste  desoription  and  traaimenlAagu- 
""^  ^^*  lalory  subcategory ' 


Conoentralon in 0^    9****!.*'**''""S^ 
Common  name         CAS^No.         P;  or  tectavHogy  -ISItCL?^ 


oode« 


P1 10  .............    Tatraolhyt  lead  ........ 

•                            « 
P1 14 Thallium  salenite 

U032  •••••—••.„    CBJciufw  dvoTOto  ».. 

* 
U051  Creoeote 


7439-92-1    0.60 

Satenhm 77B2-49-2    0.82 

Chromium  (TotaO  _      7440-47-3    2.77 


U144 
U145 
U146 


U204 
U205 


7439-92-1    0.68 


7439-92-1    0.68 
7439-92-1    0.69 

7439-92-1   aee 


jelMiiuni  (foxlda 


Satonium 
Satonium 


7782-49-2    0.82 
7782-40-2    0.82 


a75  mi^  TCLP. 
5.7  mgA  TCLP. 
0.85  mi^  TCLP. 

0.75  men  TCLP. 


a75mgATCLP. 
a75m^TCLP. 
aTSmi^TCLP 


5.7  m|^  TCLP 
5.7  mi^  TCLP. 


rootnoteB  to  Treatment  Standards  Tabto  268.40: 

'The  twasto  deecriptions  provided  in  Ms  Iflbto  do  not  raplaoe  waste  deaulptkiiis  in  40  CFR  part  261.  Deacriptlons  of  TraatonanVRagutotoiy 
SiteJtegorto8araprovldsdiasnaadBd.todtotlnguishbatwcanapn8caWiltyof(iltoier<slMidwds.  ' 

2CAS  mearw  Chemical  Abafeact  Sar^Aiaa.  When  the  waste  ooda  andtor  ragiMad  oonaiiuente  are  deecrtoed  as  a  oont)inallon  of  a  chemictf 


Iti  Rs  sate  andtor  eaters.  8w  CAS  number  Is  givsn  tor  the  paianl  compound  only. 

»Conoen>fionstM<dards  far  wastewaters  are  amraesad  In  mg<l  and  are  based  on  analysto  of  oompostesamplea. 

« Al  fcaatotent  standsrds  eamrassad  as  a  Technotogy  Code  or  oombinaion  of  Technology  Codes  are  aiqitainad  in  detri  in  S268.42  Tabte  1— 
Technology  Codas  and  Dasafagone  of  Technology  DaasdSfidMds. 

•Exoapttor  Mateto  (EP  or  TCLP)  and  Cyanidse  (Total  and  Amanabto)  the  nonwastewater  treatment  slvidvdB  axpreseed  as  a  concei*aliOB 
wars  aatablshad.  in  part  based  upon  indnaraiton  in  unte  oparalad  in  aooordanoa  w«t  the  technical  requirsmente  oTtO  CFR  part  284.  aubpart 
O.  or  part  266.  subpart  O.  or  baaed  Mpon  oombuslon  in  fuel  subatNuHon  unte  apacaina  in  accordance  wRh  applcabto  tachnicarniqulrernaite.  A 
fadl^  may  connly  wNh  ■w»a  teaatment  stondvds  aooonlng  to  provisions  in  §268.40(d).  Al  conoai^alfan  standards  for  nonwastowstors  era 

•Where  an  atemato  taatoient  stondaid  or  sat  of  atemato  standards  haa  bean  indfaatod,  a  factey  may  oompfy  wl8>  iito  rttomato  standwd.  but 
on^  for  the  Traalmentfftogiialory  Subcatoeaiy  or  physical  form  (La.,  iinmnialir  w^or  nonwastowator)  yadfad  for  tt  ^mato  sfidwd. 

yBothOyanidBsfrotaO  and  Cyanides  (Amanabto)  to  norrwaatowBlBrs  aw  to  be  analyzed  ustogMathocTw 
far  EvaluaBng  Sold  Waato.  Pt^glcalfChaniic  U  Maitodi-.  EPA  Pubicallon  SW-646.  as  Incoipof atod  by  retersnce  in  40  CFR  280.1 1.  wf8>  a  i 


pie  size  of  10  grama  and  a  dtafetoifon  ima  of  one  hour  and  15  minutos. 

•These  wartsa.  when  rsnderad  nonhazantous  and  ttian  subeaquamiy  managed  In  CWA.  or  CWA-aqulwlanl  systoms  ara  not  aubtoct  to 
ment  stwdMds.  (See  {288.1(c)(3)and  (4)).  ^^  ' 

•Thaee  wastes,  when  rendered  nonhazardous  and  then  8ubeequently1r<aclBd  in  a  Class  I  SOWAwel  are  not  subject  to  >asaner«  I 
(See  40  CFR  part  148.1  (d))^  ^^ 

may  be  nMad  by  aV 
riton.  as  dsftoad  liy  8w 

J.  or  coatouslion  as  dalnad  aa  tachnoipy  ooda 

, ,., unte  opefaMng  under  40  CFR  266.  (2)  oombusion  uite  permitod 

under  40  CFR  Part  264.  Subpart  O.  or  (3)  oombuston  unte  operating  under  40  C^266.  Subpart  O.  which  have  obtoined  a  datoniaiaUuii  of 
equlvatont  keatoianl  under  268.42  (D). 


code  CMBST  at 


12.  Section  268.44  (a)  and  (h)  are 
revised  to  read  as  follows: 

(288.44   Varlenoe  tram  e  trsaknaat 


(a)  EPA  may  grant  a  treatcfcility 
variance  if. 

(1)  It  is  not  physically  possible  to  treat 
the  waste  to  the  level  specified  in  the 
treatment  standard,  or  by  the  method 
specified  as  the  treatment  standard.  To 


show  that  this  is  the  case,  the  petitioner 
must  demonstrate  that  becauae  the 
physical  or  diemical  properties  of  the 
waste  difisrs  significantly  from  waste 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  ab  treeted; 
or 

(2)  It  is  inappropriate  to  require  the 
waste  to  be  treated  to  the  level  specified 
in  the  treatmrnt  standatd  or  by  the 
method  specified  as  the  treatment 


standard,  even  diou^  such  treatment  is 
technically  possible. 

•        *        •        •        • 

(h)  EPA  may  grant  a  treatability 
variance  if 

(1)  It  is  not  physically  possibla  to  treat 
the  MTBSte  to  the  level  speidfied  in  the 
treatment  standard,  or  by  the  method 
specified  as  the  treatment  standard.  To 
show  that  this  is  the  case,  the  {letitioner 
must  denumstrate  that  because  the 
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physical  or  chemical  properties  of  the 
waste  difiers  significantly  from  waste 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  so  treated; 


or 


(2)  It  is  inappropriate  to  require  the 
waste  to  be  treated  to  the  level  specified 
in  the  treatment  standard  or  by  die 


method  specified  as  the  treatment 
standard,  even  though  such  treatment  is 
technically  possible. 

•        •        •        •        • 

13.  The  imiversal  treatment  standards 
table  in  §  268.48  is  amended  by  revising 
the  entries  in  the  column  under  "II. 

UNIVERSAL  Treatment  Standards 

(Note:  NA  means  not  applicabie] 


Inorganic  constituents"  for  antimony, 
barium,  beryllium,  cadmium, 
chromium,  lead,  nickel,  selenium, 
silver,  thalliimi,  vanadium,  and  zinc  to 
read  as  follows: 

1268.48    Univeraal  treatment  standard* 

(a)  •  •  • 


Regulated  constituent  common  name 


CAS'  No. 


Wastewater 
standard 

Concentration 
in  mg/|2 


N.  Inorganic  Constituents: 
Antimony 


7440-36-0 


Nonwastewater 
standard 

Concentration  inmg/ 

kg3  unless  noted  as 

"mg/ITCLP" 


1.9      0.07  mgfl  TCLP. 
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Table  l  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


[Insert  date  of  publication  of  final    Land  Disposal  Restrictions  Pttase    [Insert  FR  page  nunber^. 
rule  in  the  Federal  Register       IV  Second  Supplemental  Pro- 
[FR].  posal. 


[Insert  date  of  90  days  from  data 
of  publication  of  final  rulei. 


Table  2.— Self-Implementing  Provisions  of  the  Soud  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference 


[Insert  date  90  days  from  date  of   Prohibition  on   land  disposal  of    3004(g)(4)(c)  and  3004(m) 
publication  of  final  n^.  TC-metal   wastes  and 

from  mineral  processing. 


[Insert  date  2  years  from  date  of 
pubUcaHon  of  final  rul^. 


3004  (m). 


[Insert  data  of  publication  of  final 
rule]  pnsert  FR  volume  and 
page  numt)er^.  [Same  as 
above] 


Barium 

BeryttMm  ............. 

Cadmium 

Chromium  (TotaQ 


Mcfcei 

Sotonium* 

Silver 


TTiaKum  

Vanadwm> 
Zinc* 


7440-39-3 
7440-41-7 
7440^43-9 
7440-47-3 


7439-fie-l 


7440-OZ-O 
7782-49-2 
7440-22-4 


7440-28-0 
7440-62-2 
7440-68-6 


1.2  21m9flTCLP. 

0.82  0.02mgnTCLP. 

0.69  0.20  m^yi  TCLP. 

i77  OJSmg/ITCLP. 


0.69    0.75  mg/l  TCLP. 


3.98    13.6  mg/l  TCLP. 
0.82    5.7  mg/l  TCLP. 
a43    ail  m|^ TCLP. 


1.4      0.20  mg/l  TCLP. 
4.3      1.6  mQ«  TCLP. 
2.61    4.3  mgn  TCLP. 


'  CAS  rneens  Chemical  Abstract  Services.  VMien  ttw  waste  code  antfor  regutaied  a)nsiituenls  are  descrtMd 
wMt  irs  salts  and/or  esters,  Ihe  CAS  number  is  gwen  for  Vie  peient  cotnpound  only.  . 

'Concentration  standards  tor  waatewe—rs  are  eapressed  in  mg/l  and  are  based  on  analysis  ol  oompoaite  samples. 

'Except  for  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  slandanls  eaipreseed  as  a  uonoentialion  were  estibished.  In  pert, 
based  upon  incineralion  in  units  operated  in  accordance  with  the  technical  requirements  o(  40  CFR  part  264,  subpert  O  or  40  CFR  part  265,  sub- 
p«t  O.  or  based  upon  oombuslton  in  fuel  subetiaition  units  operaKng  in  accordance  with  applicable  technical  rsquiremenls.  A  ladity  may  comply 
wiVi  these  treatment  atwiderds  aooordhig  to  prowisions  in  40  CFR  2».40(d).  Al  concentration  standards  for  nonwaatewetari  are  besed  on  analy- 

^Both  Cymides  (Tot^  mi  Cyanides  (Amenable)  for  nonwostewaters  are  to  be  analyzed  using  Method  9010  or  9012,  found  in  Test  Methods 
tor  Evaiualing  Solid  Waste.  PhMictfOwmical  Methods",  EPA  Pi|)licaiion  SW-846,  as  Incorporated  by  rofeienco  in  40  CFR  26ail,  with  a  sam- 
ple size  ol  10  grams  and  a  dMtalion  lime  of  one  hour  and  15  minutes. 


sThese  oonatHuents  are  not  'undertying  hazwdous  constiuents'  in  charactsriatic  wastes,  aocordtog  to  0w  definition  at  §268^(1). 
•Between  August  26.  1996.  and  Auguel  26,  1907,  these  constilusnto  are  not  "undertying  hazardous  constituents"  as  deined  at  §268.2(1)  of 
Ms  ParL 


PART  271— REQUMEMBfTS  FOR 
AUTHORBATION  OF  STATE 


14.  The  authority  citation  for  Part  271 
continues  to  reed  as  follovrs: 

42  U.S.C  9602: 33  U.S.C  1321 


and  1361. 


15.  Section  271.1(J)  is  amended  l^ 
adding  the  following  entries  to  Table  1 
in  chronological  order  by  date  of 
publication  in  the  Federal  Register,  and 
by  arfding  the  following  entries  to  Table 


2  in  chronological  order  by  efiiactive 
date  in  the  Fedwal  Regiatar,  to  read  as 
follows: 


fin.l 


0)* 


16.  Section  271.28  is  added  to  read  as 
follows: 

1271.28   Streamlined  authorliaMon 

(a)  The  procedures  contained  in  this 
section  may  be  used  by  a  State  when 
revising  it  program  by  applying  for 
authorization  for  the  requirements  in 
part  268  that  are  in  effect  as  of  (insert 
effective  date  of  final  rule),  provided  a 
State  is  authorized  for  Land  Disposal 
Restrictions  rules  up  to  and  including 
those  in  effect  as  of  May  8, 1990. 

(b)  An  application  for  a  revision  of  a 
State's  program  for  the  provisions  stated 
in  paragraph  (a)  of  this  section  shall 
consist  of: 

(1)  A  certification  from  the  State  that 
its  laws  provide  authority  that  is 
equivalent  to  and  no  less  stringent  than 
the  provisions  specified  in  paragraph 
(a),  and  which  includes  references  to  the 
specific  statutes,  administrative 
regulations  and  wherp  appropriate, 
judicial  decisions.  Sta^n  statutes  and 
regulations  cited  in  the  State 
certification  shall  be  fully  effective  at 
the  time  the  certification  is  simed; 

(2)  Copies  of  all  applicable  State 
statutes  and  regulations;  and  ' 

(3)  Certification  fitim  the  Stete  that  its 
laws  provide  authority  that  is  equivalent 
to  and  no  less  stringent  than  the 
provisions  specified  in  paragraph  (c)  of 
this  section. 

(c)  Within  30  days  of  receipt  by  EPA 
of  a  State's  application  for  final 
authorization  to  implement  a  rule 
specified  in  paragraph  (a)  of  this 
section,  if  the  Administrator  determines 
that  the  application  is  not  complete,  the 


Administrator  shall  notify  the  State  that 
the  application  is  incomplete.  This 
notice  shall  include  a  concise  stetement 
of  the  deficiencies  which  form  the  basis 
for  this  determination.  The  Stete  must 
also  include  a  written  assurance  that  the 
Stete  has  the  legal  authority  to 
implement  the  key  requiremente  of  this 
rule.  The  Stete  program  must 
demonstrate: 

(1)  That  it  can  distinguish  land-based 
unite  receiving  mineral  processing 
residuals  from  those  unite  operating  as 
waste  disposal  unite,  based  in  part  on 
fectors  set  out  in  40  CFR  261.4(a)(14) 
and  40  CFR  267.10; 

(2)  That  it  imposes  preventive 
measures  (including  design  and 
operating  conditions)  on  these  unite; 

(3)  That  it  esteblishes  groundwater 
protection  criteria; 

(4)  That  it  requires  groundwater 
monitoring: 

(5)  That  it  detecte  and  remediate 
releases  of  hazardous  constituente  from 
the  unit  to  groundwater  should  such 
releases  occiu;  and 

(6)  The  Stete  program  must  provide 
for  public  participation  in  the  process  of 
developing  requiremente  for  particular 
land-based  unite. 

(d)  For  purposes  of  this  section,  an 
incomplete  application  is  one  where: 

(1)  Copies  of  applicable  stetutes  or 
regulations  were  not  included; 

(2)  The  stetutes  or  regulations  relied 
on  by  the  Stete  to  implement  the 
program  revisions  are  not  yet  in  effect; 

(3)  The  Stete  is  not  authorized  to 
implement  the  prerequisite  RCRA  rules 
as  specified  in  paragraph  (a)  of  this 
section;  or. 


(4)  In  the  certification,  the  citations  to 
the  specific  stetutes,  administrative 
regulations  and  where  appropriate, 
judicial  decisions  are  not  included  or 
incomplete. 

(e)  Within  60  days  after  receipt  of  a 
complete  final  application  from  a  Stete 
for  final  authorization  to  implement  a 
rule  or  rules  specified  in  paragraph  (a) 
of  this  section,  absent  information  in  the 
possession  of  EPA,  the  Administrator 
shall  publish  an  immediate  final  notice 
of  the  decision  to  grant  final 
authorization  as  follows: 

(1)  In  the  Federal  Register: 

(2)  In  enough  of  the  largest 
newspapers  in  the  Stete  to  attract 
Steteivide  attention;  and, 

(3)  By  mailing  to  persons  on  the  Stete 
agency  nmiling  list  and  to  any  other 
persons  whom  the  Agency  has  reason  to 
believe  are  interested. 

(f)  The  public  notice  under  paragraph 
(e)  of  this  section  shall  summarize  the 
Stete  program  revision  and  provide  for 
an  op{K)rtunity  to  comment  for  a  period 
of  30  days. 

(g)  Approval  of  Stete  program 
revisions  under  this  section  shall 
become  effective  60  days  after  the  date 
of  publication  in  the  Federal  Register  in 
accordance  with  paragraph  (e)  of  this 
section,  unless  a  significant  adverse 
comment  pertaining  to  the  Stete 
program  revision  discussed  in  the 
document  is  received  by  the  end  of  the 
comment  period.  If  a  significant  adverse 
comment  is  received,  the  Administrator 
shall  so  notify  the  Stete  and  shall, 
within  60  days  after  the  date  of 
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publication,  publish  in  the  Federal 
Register  either 

(1)  A  withdrawal  of  the  immediate 
final  decision;  or 

(2)  A  document  containing  a  response 
to  comments  and  either  affirming  that 
the  immediate  final  decision  takes  effect 
or  reveising  the  decision. 

{FR  Doc.  97-11637  Filed  S-9-97;  8:45  am] 
•NXiNQ  CODE  asao-so-p 


Monday 
May  12,  1997 


Part  III 


Postal  Service 


39  CFR  Part  111 

Special  Services  Reform;  Impiementation 

Standards;  Rnal  Ruie;  Ctianges  in 

Domestic  Maii  Classifications  and  Fees; 

Notice 
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POSTAL  SERVICE 

39  CFR  Part  111 

Special  Sarvteas  Raform; 
Implamantatiow  Standafda 

AGBICY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  presents  the 
fuU  text  of  the  Domestic  Mail  Manual 
(DMM)  standards  adopted  by  the  Postal 
Service  to  implement  the  Decision  of 
the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Special  Services  Fees  and 
Classifications.  Docket  No.  MCg6-3. 
This  final  rule  affects  only  the  fees  for, 
and  certain  attributes  of,  the  follo%ving 
special  services  and  their  users:  post 
office  box  and  caller  service,  certified 
mail,  insurance  (insured  mail  and 
Express  Mail),  parcel  airlift  postal 
cards,  registered  mail,  return  receipt, 
return  receipt  for  merchandise,  and 
special  delivery.  As  appropriate, 
clarifications  are  included. 
DATES:  This  final  rule  is  eCEsctive  at 
12K)1  a.m.,  Sunday,  June  8, 1997. 
Comments  aUowed  herein  must  be 
received  on  or  before  May  27,  1907. 
AOOMESSES:  MaU  or  deliver  written 
commoits  to  the  Manager,  Mail 
Pi^Mration  and  Standards,  USPS 
Headquarters.  475  L'En&nt  Plaza  SW, 
Room  6800.  Washington  DC  2026&- 
2405.  Copies  of  all  written  comments 
will  be  available  at  the  above  address  for 
inspection  and  photocop3ring  between  9 
ajn.  and  4  p.m..  Mmiday  through 
Friday. 

FOR  FURTHER  WTORMATWR  OONTACT:  Neil 
Boiger.  (202)  26»-2859.  or  John  Nagla. 
(202) 268-4686. 

SUPPLEMBITARV  WTORMATIOW.  On  June  7. 
1906.  pursuant  to  its  authority  under  39 
U.S.C  3621,  et  seq..  the  Postal  Service 
filed  with  the  Postal  Rate  Commission 
(PRC)  a  request  for  a  recommended 
decision  on  several  special  service 
refiarm  proposals.  The  PRC  designated 
the  fillip  as  Docket  No.  MC96-3.  The 
PRC  published  a  notice  of  the  filing, 
with  a  description  of  the  Postal 
Service's  proposals,  on  June  21. 1996.  in 
the  Fedaral  Eugieto  (61  FR  3196»- 
31979). 

Pursuant  to  39  U.S.C  3624.  on  April 
2. 1997.  the  PRC  issiied  iU 
Recommended  Decision  on  the  Postal 
Service's  Request  to  the  Governors  of 
the  Postal  Service.  The  PRCs 
Recommended  Decision  made  revisions 
to  some  of  the  restructuring  of  the  post 
office  box  fees  requested  by  the  Postal 
Service.  In  other  areas,  the  PRCs 
Recommended  Decisicm  generally 


followed  the  requests  made  by  the 
Postal  Service  to  increase  the  fee  for 
certified  mail,  merge  the  two  options  for 
return  receipt  service,  merge  the  two 
options  for  return  receipt  for 
merchandise,  increase  the  maximum 
available  indemnity  for  insured  mail  to 
$5,000,  add  optional  insurance  for 
Express  Mail  and  refine  the  currant 
available  indemnity  structure,  simplify 
the  fee  schedule  for  registered  mail,  and 
eliminate  special  delivery.  Although  the 
PRC  did  not  recommend  a  fee  for  postal 
cards  (renamed  stamped  cards),  it  did 
suggest  that  the  Postal  Service  remove 
costs  unique  to  stamped  cards  from  total 
postal  and  postcard  subclass  oosts  to 
support  any  proposed  fee  in  addition  to 
the  face  value  of  the  cards. 

Based  on  extensive  analysis  of  the 
reC's  Recommended  Decision  and 
deliberation  as  to  its  consequoices  to 
the  Postal  Service  and  its  customers, 
and  pursuant  to  39  U.S.C.  3625,  the   ^ 
Governors  acted  on  the  PRCs 
recommendations  on  May  5. 1997. 
Decision  of  the  Governors  of  the  United 
States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  Special  Sorvices 
Fees  and  Classificati(ms,  Docket  No. 
MC96-3. 

The  Governors  determined  to  approve 
the  PRCs  recommendations,  and  the 
Board  of  Governors  set  an 
implementation  date  of  June  8, 1997,  far 
those  rate  and  dassificaticm  nhangws  to 
take  efbcL  A  notice  announdag  the 
Governors'  Decision  and  the  issuance  of 
final  Dwneetic  Mail  Classifiration 
Schedule  and  Rate  Schedule  changes  is 
published  elsewhere  in  this  issue  of  the 


This  final  rala  contains  the  DMM 
standards  adopted  by  the  Postal  Service 
to  implement  the  Governors'  decision. 
As  apprt^riate,  clarifications  are        » 
included. 

In  its  testimony  befwe  the  PRC,  the 
Postal  Service  presented  extensive 
evidence  concerning  the  prudence  and 
necessity  of  certain  pricing  and 
dassificaticm  reforms  that  it  was  ■**M"e 
fior  post  office  box  sovice  and  certain 
special  services.  Despite  the  difiarencas 
between  the  Postal  Service's  Request 
and  the  PRCs  Rsconunmided  Decision, 
which  the  Governors  have  approved,  the 
value  and  efficacy  of  many  elemeats  of 
the  Request  remain  iini4tinini«l^«H    . 

Using  new  data  and  analysis  obtained 
since  the  last  omnibus  rate  case,  the 
Postal  Service,  with  its  filing,  sought  the 
reform  of  several  spedal  services  to 
improve  customer  satisfaction  and  to 
account  for  cost  and  customer  demand. 
The  final  nde  does  not  encnmpaai  any 
changes  to  the  rates  or  preparation 
standards  for  the  classes  and  subclasses 


of  mail  or  to  the  fises  for  other  special 
services,  none  of  which  were  included 
in  the  filing. 

Post  Office  Box  Service 

Under  the  final  rule,  the  Postal 
Service  esteblishes  new  fee  groups  and 
adjusts  certain  post  office  box  fees  to 
recover  a  greater  proportion  of  cost.  The 
changes  to  post  office  box  service  and 
fees  pursue  the  policy  of  providing  each 
customer  with  one  form  of  fiee  delivery. 
In  post  offices  that  do  not  provide 
canrier  delivery,  the  final  rule  eliminates 
box  fees  for  customers  who  are 
ineligible  for  any  form  of  carrier 
delivery  (from  any  post  office).  Fees  are 
also  eliminated  for  box  customers  who 
are  ineligible  for  carrier  service  at 
delivery  offices,  except  for  those 
customers  who  reside  in  the  immediate 
vicinity  of  the  office.  These  latter 
customers  will  be  afforded  continued 
access  to  general  delivery  service. 

Caller  Service 

Under  the  final  rule,  the  Postal 
Service  extends  caller  service  to  Group 
D  post  offices  (formerly  categmized  as 
Ckoup  n  offices)  for  those  customers, 
espedally  commercial  mailers,  who 
desire  this  service.  The  (konp  D  caller 
service  fee  is  set  at  the  Group  C 
(formerly  categorized  as  Ooup  IC) 
annual  rate  of  $450.  The  faes  for  Groups 
^  A,  B,  and  C  do  not  change  from  the 
current  fees. 

CsftiliedMaU 

Under  the  final  rule,  the  Postal 
Service  raises  the  certified  mail  fee  from 
$1.10  to  $1.35  to  align  its  price  more 
appropriately  with  ^  cost  of  providing 
this  service. 


MaU 


MaU 


Under  the  final  rule,  the  Postal 
Service  increases  from  $600  to  $5,000 
the  maTrimiim  indemnity  available  for 
insured  mail.  It  should  be  noted  that  the 
handling  of  insured  mail  is  not  changed 
and  the  distinction  is  maintained 
between  "unnumboed  insured  mail" 
(Le.,  mail  insured  for  $50  or  less)  and 
"numbered  insured  mail"  (i.e.,  mail 
insured  for  more  than  $50).  The  Postal 
Service  iiuareases  from  $500  to  $5,000 
the  maximum  indemnity  for 
'  mnchandise  sent  by  Express  Mail.  This 
increase  to  $5,000  will  enable  the  Postal 
Service  to  compete  more  effectively  in 
the  parcel  mariicet  for  higher  value  items 
such  as  electronic  and  computer 
equipment 

Several  other  reforms  and 
darffications  are  made  to  describe 
payable  and  nonpayble  claims.  In 
addition,  for  negotiable  items,  currency. 


Or  bullion,  mailed  as  Express  Mail,  the 
maximum  indemnity  is  $15. 

ConcurrenUy,  the  indemnity  for 
Express  Mail  dociunent  reconstruction 
is  reduced  from  $50,000  to  $500  per 
piece  and  $500,000  to  $5,000  per 
occurrence  in  response  to  industry 
changes  from  exclusive  reliance  on 
paper  documents  to  the  growing  use  of 
electronically  generated  docimients  that 
can  be  reconstructed  easily.  Indemnity 
will  be  paid  according  to  value  for  items 
valued  at  $15  or  less. 

Parcel  Airlift 

Under  the  final  rule,  the  Postal 
Service  increases  from  $25  to  $50  the 
minimum  insiuance  amount  required 
on  a  parcel  airlift  (PAL)  package  if 
retxum  receipt  or  restricted  delivery 
service  is  requested. 

Registered  Mail 

Under  the  final  rule,  the  Postal 
Service  simplifies  the  registered  mail  fee 
schedule  by  eliminating  the  uninsured 
schedule  for  declared  values  of  more 
than  $100  for  the  reasons  that  most 
mailers  of  registered  mail  want 
insurance  and  the  dual  fee  schedules 
differ  by  less  than  $1  in  the  lower  ranges 
to  no  more  than  $2.70  in  the  topmost 
range  of  coverage.  The  elimination  of 
two  parallel  fee  schedules  also  conforms 
to  the  overall  Postal  Service  goal  of 
simplifying  its  services  and  products  for 
consiuners.  The  maximiun  insurance 
coverage  for  registered  mail  service 
remains  at  the  current  limit  of  $25,000. 

Return  Receipt  Services 

Under  the  final  rule,  the  two  basic 
service  offerings  for  return  receipt 
service  are  merged  and  made  into  one 
service  offiering,  available  for  a  fee  of 
$1.10  (the  ciurent  fee  for  the  service 
showing  to  whom,  signature,  and  date 
delivered).  For  return  receipt  for 
merchandise,  the  two  basic  service 
offerings  are  also  merged  and  made  into 
one  service,  available  for  a  fee  of  $1.20 
(the  current  fee  for  showing  to  whom, 
signatiue,  and  date  delivered).  The 
enhanced  return  receipt  service 
includes  the  address  of  delivery  if 
different  frt>m  the  address  on  the 
mailpiece. 

Also  a  classification  change  for  return 
receipt  for  merchandise  limits  the 
availability  of  service  in  the  First-Class 
Mail  classification  structure  to  Priority 
Mail.  In  addition,  a  clarification 
specifies  the  subclasses  of  Standard 
Mail  for  which  return  receipt  for 
merchandise  service  is  currentiy 
available. 


Special  Delivery  Service 

Under  the  final  rule,  the  Postal 
Service  eliminates  domestic  special 
delivery  service  because  the  demand  for 
it  has  virtually  disappeared.  Consumers 
who  request  expedited  delivery  service 
most  fi«quenUy  use  Priority  Mail  or 
Express  Mail.  A  2-pound  Priority  Mail 
package  costs  only  $3,  compared  with 
$12.95  for  the  same  Priority  Mail 
package  sent  as  special  delivery  ($3 
postege  plus  $9.95  special  delivery  fee). 
A  2-pound  Express  Mail  Post  Office  to 
Addressee  package  costs  $15.00. 
Express  Mail,  unlike  special  delivery 
service  and  Priority  Mail,  includes  a 
delivery  guarantee  and  insurance  at  no 
additional  charge. 

Stamped  Cards 

Under  the  final  rule,  the  Postal 
Service  renames  postal  cards  as  stamped 
cards.  Unlike  stamped  envelopes, 
stamped  cards  will  ccmtinue  to  be  sold 
at  no  additional  charge  above  their  face 
value  of  postage.  The  designation 
stamped  cards  emphasizes  the  similar 
nature  of  this  stationery  item  with 
stamped  envelopes. 

Scope  of  Changes 

To  the  extent  that  this  final  rule 
establishes  standards  that  were  not 
previously  published  for  public 
comment,  the  Postal  Service  has 
determined  to  seek  and  consider 
conunents  from  customers.  This 
opportunity  for  public  comment  is 
restricted  to  matters  concerning 
implementing  policies  that  are  not 
determined  directiy  from  the  PRCs 
Recommended  Decision  and  the 
Governors'  Decision.  The  provisions  for 
which  comments  are  solicited  are  as 
follows: 

1.  Standards  for  post  office  box 
service  as  provided  in  DMM  D910, 
including  eligibility  for  box  service  in 
offices  that  offer  no  form  of  carrier 
delivery. 

2.  Standards  for  indemnity  as 
provided  in  DMM  SOlO,  S500,  and 
S913,  including  the  revised  rate 
schedules  for  insiued  mail  service  and 
for  Express  Mail. 

3.  Standards  for  return  receipt  service 
and  return  receipt  service  for 
merchandise  in  DMM  S915  and  S917, 
including  the  merger  of  the  options 
ciurentiy  available. 

After  considering  the  potential  efiiact 
of  these  provisions,  the  Postal  Service 
has  determined  to  allow  15  days  for 
public  comment.  Although  a  longer 
comment  period  is  usually  provided, 
the  Postal  Service  conducted  that  a  15- 
day  comment  period  was  warranted  in 
this  case  for  two  reasons.  First,  the  list 


of  provisions  on  which  comment  is 
sought  is  short  and  straightforward. 
Customers  and  mailers  should  have 
little  difficulty  evaluating  the  effect  of 
these  provisions  on  their  personal  or 
conunercial  mailing  requirements. 
Second,  the  Postal  Service  wants  to 
ensure  that  customers  and  mailers  have 
sufficient  time  after  the  close  of  the 
comment  period  and  publication  of  any 
possible  revisions  to  this  final  rule  to 
make  the  necessary  changes  to  their 
operations  before  die  Jime  8, 1997, 
implementetion  date.  After  review  of 
the  comments  received,  the  Postal 
Service  will  modify  the  corresponding 
standards  if  such  modification  is 
determined  to  be  appropriate. 

Although  exempt  by  39  U.S.C  410(a) 
from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553  (b).  (c)) 
r^arding  rulemaking,  the  Postal  Service 
invites  comment  on  the  revisions  of 
sections  D910,  SOlO,  S500,  S913,  S915, 
and  891 7  of  the  Domestic  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

PART  111— [AMENDED] 

1.  The  authority  citetion  for  39  CFR 
part  111  continues  to  read  as  follows: 

Aothority:  5  U.S.C  552(a);  39  U.S.C  101. 
401.  403.  404.  3001-3011.  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  In  view  of  the  foregoing,  amend  the 
following  sections  of  Domestic  Mail 
Manual  Issue  51  as  set  forth  below: 

A    ADDRESSING 

AOOO    Basic  Addressing 

AOl  0    General  Addressing  Standards 

[In  1.2d,  replace  "postal  cards"  with 
"stamped  amis";  no  other  change  to 
text.] 


A900    Customer  Siqiport 

A910    Mailing  List  Services 

[In  1.5.  3.2,  and  5.2,  replace  "postal 
cordis}"  with  "stamped  card[sj";  no 
other  change  to  text.} 

•        •        •        •        • 

C    CHARACTERISTICS  AND 
CONTENT 

0000    Generallnfemiation 


C020    Restricted  or  Nonmailable 
Articles  and  Substances 


UMI 
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C022    Perishables 

tin  3.  If,  remove  "special  delivery  or"; 
in  3.7,  remove  "special  delivery  or";  no 
other  change  to  text.] 

•        •        •        •        • 

C030    Nonmailable  Written,  Printed, 
and  Graphic  Matter 

C031    Written,  Printed,  and  Graphic 
Matter  Generally 

[In  3.2  and  5.6,  replace  "postal  card" 
with  "stamped  card  or  postcard":  no 
other  change  to  text.] 


€100  ■  First-Uass  Mail 

[In  2.1.  2.3,  and  2.9,  replace  "postal 
card[s]"  with  "stamped  card[s]";  no 
other  change  to  text.] 

C600    Standard  Mail 

[In  2.2.  remove  "special  delivery  or": 
no  ot/ier  change  to  text.] 

•        •        •        •        • 

DEPOSIT.  COLLECnON.  AND 
DELIVERY 


D900    Other  Delivery  Services 

D910    Post  Office  Box  Service 

1.0  BASIC  INFORMATION 

[Amend  1.0  by  revising  1.1:  by 
removing  current  1 . 7;  by  redesignating 
airient  1.6  as  1.7;  and  by  adding  new 
1.6  to  read  as  follows:] 

1.1  PaipoM 

Pott  oCBce  box  service  is  a  premium 
service  offered  for  a  fee  to  any  customer 
requiring  more  than  free  carrier  delivery 
or  general  delivery  and  for  no  fee  to 
certain  customers  who  are  not  eligible 
for  carrier  delivery.  The  service  allows 
a  customer  to  obtain  mail  during  the 
hours  the  box  lobby  is  open.  Post  office 
box  service  does  not  include  alternate 
means  of  delivery  established  to  replace, 
simplify,  or  extend  carrier  delivery 
service  A  postmaster  and  a  box 
customer  may  not  make  any  agreement 
that  contiavenes  the  regulations  on  post 
office  box  service  or  its  fees. 


1^    las  Availability 

When  no  box  of  the  appropriate  size 
is  available,  an  application  for  box 
service  may  be  handled,  at  the 
postmaster's  discretion,  in  any  one  or 
more  of  the  following  ways:  by  referring 
the  customer  to  another  postal  fecility 
with  available  capacity;  by  placing  the 
customer's  name  on  a  waiting  list  for 
box  service;  by  providing  general 
delivery  service  until  an  appropriate 


size  box  becomes  available;  by  offering 
a  smaller  or  larger  box  at  its  fee;  or  by 
offering  caller  service. 


2.0    SERVICE 

[Amend  2.0  by  revising  2.2  and  2.3 
and  adding  new  2.4  to  read  as  follows:] 


2.2  Transferring  Service 

Post  office  box  service  may  be 
transferred,  without  payment  of  an 
additional  fee,  to  any  box  of  the  same 
size  and  fee  group  at  a  different  facility 
of  the  same  post  office.  To  transfer 
service,  the  box  customer  must  submit 
a  new  application  either  to  the  fecility 
where  service  is  currently  provided  or 
to  the  fecility  where  service  is  desired. 
A  box  customer  may  transfer  service  no 
more  than  once  in  any  semiannual 
payment  period  and  must  submit  a 
completed  Form  3575  or  Form  3575- 
WWW  at  the  time  of  transfer. 

2.3  Minor 

Post  office  box  service  may  be 
provided  to  a  minor  (a  person  under  18 
years  of  age)  unless  the  minor's  parent 
or  guardian  submits  a  written  objection 
to  the  appropriate  postmaster. 

2.4  Proof  of  Physical  Address 

An  applicant  for  post  office  box 
service  or  a  current  box  customer 
seeking  renewal  must  identify  his  or  her 
physical  address  (i.e.,  an  individual's 
residence  or  a  business's  location)  to  the 
postmaster  of  the  office  where  service  is 
sought  or  provided.  If  the  postmaster 
cannot  confirm  the  physical  address,  the 
applicant  or  box  customer  must  provide 
proof  of  the  physical  address  (e.g.,  a 
utilify  bill,  current  lease,  mortgage,  deed 
of  trust,  a  driver's  license,  or  voter 
registration  card).  A  business  with 
multiple  locations  may,  on  providing 
appropriate  evidence,  use  any  one  or 
more  of  such  lo€»tion(s)  as  its  physical 
address. 

3.0    CONDITIONS  OF  USE 

[Amend  3.0  by  revising  3.2,  3.3.  and 
3.7  to  read  as  follows:] 


3.2  Updating 

When  any  infbrmadon  required  to  be 
provided  by  the  box  customer  on  Form 
1093  changes,  the  customer  must  notify 
the  post  office  of  such  changes. 

3.3  Mail  Only 

Only  mail  and  official  USPS  notices 
may  be  placed  into  a  post  office  box. 


3.7    Forwarding 

A  post  office  box  may  not  be  used 
when  the  primary  purpose  is,  through 
change-of-address  orders,  to  have  the 
USPS  forward  or  transfer  mall  to 
another  address  free  of  charge. 
•        •        •        •        • 

[Revise  4.0  to  read  as  follows:] 

4.0  BASIS  OF  FEES  AND  PAYMENT 

4.1  General 

Post  office  box  fees  are  based  on  the 
size  of  box  provided  and  the  fee  group 
of  the  administering  facility  as 
identified  in  5.0. 

4.2  Box  Size 

Box  sizes  are  standardized  and  the 
fees  for  boxes  increase  with  box  size. 
The  following  chart  describes 
approximate  box  capacities  and  frontal 
dimensions. 


Box 
size 

Capacity 
(cubic  inches) 

Width  and  height 
Oinear  inches) 

1  

2  ........ 

3 

4 

5 

Under  296 

296  through  499 
500  through  999 
1,000  through 

1,999. 
2,000  or  more  .... 

3  by  5.5. 
5  by  5.5. 
1 1  by  5.5. 
11  by  11. 

22.5  by  12. 

4.3  Definitions  of  Facilities  for  Fee 
Groups 

All  fecilities  administered  by  a  single 
independent  post  office  (including  any 
classified  or  contract  station  or  branch, 
communify  post  office,  or  detached  post 
office  box  imit)  belong  to  the  same  fee 
group  as  that  post  office  and  use  a  single 
fee  schedule,  except  as  provided  in  5.3. 
Additionally,  the  type  of  carrier  delivery 
service  available  at  any  one  fecilify 
administered  by  a  post  office  determines 
the  fee  group  applicable  to  all  of  that 
post  office's  facilities,  as  provided  in 
5.1.  All  box  locations  administered  by  a 
single  mail  processing  fecilify  belong  to 
the  same  fee  group  as  identified  in  5.2 
and  use  a  sii^e  fee  schedule,  except  as 
provided  in  5.3. 

4.4  Fee  Changes 

A  change  in  post  office  box  service 
fees  can  arise  from  a  general  fee  change, 
an  administrative  change  in  carrier 
service,  a  change  in  definitions  in  4.3. 
or  a  change  in  fecilify  groupings  in  5.0. 
Any  change  in  post  office  box  service 
fees  takes  effect  on  the  date  of  the  action 
that  caused  the  change  imless  an  official 
announcement  specifies  another  date,  ff 
a  post  office  box  service  fse  is  increased, 
no  customer  must  pay  at  the  new  rate 
until  the  end  of  the  period  already  paid, 
and  no  retroactive  adjustment  is  to  be 
made  for  a  payment  received  before  the 
date  of  the  change. 


4.5  Pajrment 

All  fees  are  for  a  semiannual  (6- 
month)  period,  and  must  be  paid  in 
advance  for -no  less  than  one  but  no 
more  than  two  semiannual  periods, 
except  as  provided  under  4.7,  4.8,  and 
4.11.  Fees  may  be  paid  using  cash, 
credit  or  debit  card,  or  check  or  money 
order  payable  to  the  postmaster.  A 
mailed  peyment  must  be  received  by  the 
postmaster  on  or  before  the  due  date. 

4.6  Pajrment  Period 

Except  under  4.8,  the  beginning  date 
for  a  box  fee  payment  period  is 
determined  by  the  approval  date  of  the 
application.  The  period  begins  on  the 
first  day  of  either  the  same  month  if  the 
application  is  approved  on  or  before  the 
15th  of  the  month,  or  the  next  month  if 
approved  after  the  15th  of  the  month. 
After  that,  box  fees  for  service  renewal 
may  be  paid  any  time  during  the  last  30 
days  of  the  service  period,  but  no  later 
than  the  last  day  of  the  service  period. 

4.7  U.S.  Agencies 

Federal  agencies  whose  payment 
period  coincides  with  the  federal  fiscal 
year  may  pay  their  box  fees  during  the 
first  quarter  rather  than  in  advance. 

4.8  Exception  for  Group  D  and  E 
Offices 

Postmasters  at  Group  D  and  Group  E 
offices  with  fewer  than  500  post  office 
boxes  may  set  April  1  and  October  1  as 
the  beginning  of  payment  periods  for 
box  customers  in  their  offices.  Payment 
periods  beginning  other  than  April  1  or 
October  1  are  brought  into  alignment 
with  these  respective  dates  by  adjusting 
fees  as  follows: 

a.  New  service,  one-sixth  of  the 
semiannual  fee  is  charged  for  each 
remaining  month  between  the  beginning 
of  the  new  payment  period  and  the  next 
April  1  or  October  1. 

b.  Existing  service,  one-sixth  of  the 
semiaimual  fee  is  charged  for  each 
remaining  month  between  the  end  of  all 
currentiy  paid  periods  and  the  next 
April  1  or  October  1. 

c.  Next  one  or  two  semiaimual 
payment  periods,  an  adjustment  may  be 
accepted  in  addition  to  fees. 

4.9  Change  of  Payment  Period 

Except  for  customers  at  post  offices 
subject  to  4.8,  a  box  customer  of  record 
may  change  the  payment  period  by 
submitting  a  new  application  noting  the 
month  to  be  used  as  the  start  of  the 
revised  payment  period.  The  date 
selected  must  be  before  the  end  of  the 
current  payment  period.  The  unused  fee 
for  the  period  being  discontinued  may 
be  refunded  under  6.0,  and  the  fiae  for 
the  new  payment  period  must  be  fully 


paid  i^  advance.  A  change  of  payment 
period  date  may  not  be  used  to 
circiunvent  a  change  in  box  fees. 

4.10  Academic  Institotions 

The  USPS  does  not  set  or  collect  fees 
for  boxes  owned  by  an  academic 
institution  if  the  boxes  are  separate  from 
designated  USPS  areas  and  serviced  by 
employees  or  agents  of  the  institution. 

4.11  Adjusting  Fees 

In  postal  fecilities  primarily  serving 
academic  institutions  or  their  students, 
box  fises  may  be  adjusted  to  fit  the 
semester  schedules,  using  the  matrix 
below.  Charges  are  rounded  up  to  the 
next  multiple  of  $0.10.  No  refund  is 
made  for  discontinued  service  when  a 
box  is  obtained  under  this  standard. 


Service  period 

Ai^ustedfee 

95  days  or 

^/i  semiannual  fee  (or  V*  an- 

less. 

nual  fee). 

96  to  140 

%  semiannual  fee  (or  %  an- 

days. 

nual  fee). 

141  to  190 

Full  semiannual  fee  (or  'A 

days. 

annual  fee). 

191  to  230 

VA  semiannual  fee  (or  % 

days. 

annual  fee). 

231  to  270 

1  ^A  semiannual  fee  (or  % 

days. 

annual  fee). 

271  days  to 

2  semiannual  fees  (or  full  an- 

full year. 

nual  fee). 

[Add  new  5.0  and  redesignate  current 
5.0  through  7.0  as  6.0  through  8.0. 
respectively.] 

5.0  FEE  GROUP  ASSIGNMENTS 

5.1  Post  Offices 

For  purposes  of  fee  group  assignment, 
and  as  defined  in  4.3,  a  post  office 
includes  all  subordinate  fecilities  or 
imits  administered  by  that  post  office, 
such  as  classified  stations,  classified 
branches,  and  contractor-operated 
fecilities.  Additionally,  the  type  of 
carrier  delivery  service  available  at  any 
one  facilify  administered  by  a  post 
office  determines  the  fee  group 
applicable  to  all  fecilities  of  that  post 
office  as  follows: 

a.  Post  Office  With  City  Delivery.  A 
post  office  that  provides  cify  carrier 
delivery  at  any  of  its  administered 
fecilities  applies  Group  C  fees,  except  as 
provided  in  5.3.  A  customer  whose 
physical  residence  or  business  location 
is  within  the  geographic  boundaries  of 
any  delivery  area  ZO*  Code 
administered  by  that  cify  delivery  post 
office,  who  is  ineligible  for  any  form  of 
carrier  delivery  service  bom  that  post 
office  and  who  does  not  receive  carrier 
delivery  via  an  out-of-bouinds  delivery 
receptaicle,  may  obtain  one  box  of  the 
smallest  available  size  at  the  Group  E 
fiae  (no  fee). 


b.  Post  Office  With  Only  Rural  or 
Highway  Contract  Carrier  Delivery.  A 
post  office  that  does  not  provide  cify 
carrier  delivery  but  provides  only  rural 
carrier  or  highway  contract  carrier 
delivery  at  any  of  its  administered  ~ 
fecilities  applies  Group  D  fees,  except  as 
provided  in  5.3.  with  two  exceptions: 

(1)  A  customer  whose  physical 
residence  or  business  location  is  within 
die  geographic  boundaries  of  any 
delivery  area  ZIP  Code  administered  by 
that  non-cify  delivery  post  office,  who  is 
ineligible  for  any  form  of  carrier 
delivery  service,  who  does  not  receive 
carrier  delivery  via  an  out-of-bounds 
delivery  receptacle,  and  who  resides 
outside  the  immediate  vicinify  of  the 
post  office  as  specified  in  Postal 
Operations  Manual  653,  may  obtain  one 
box  of  the  smallest  available  size  at  the 
Group  E  fee  (no  fee). 

(2)  A  customer  whose  ineligibilify  for 
carrier  service  arises  from  residing  in 
the  immediate  vicinify  of  the  post  office 
as  specified  in  Postal  Operations 
Manual  653  is  afforded  continued 
access  to  general  delivery  service. 

c.  Post  Office  Without  Any  Carrier 
Delivery.  A  post  office  that  does  not 
provide  any  form  of  carrier  delivery 
(i.e.,  a  nondelivery  post  office)  exists 
within  the  geographic  delivery 
boundaries  of  other  post  offices.  A 
nondelivery  post  office  applies  Croup  D 
fees  or  Group  E  fees  (no  fees),  based  on 
the  box  customer's  physical  residence  or 
business  location  relative  to  the 
geographic  boundaries  of  the  post  office 
containing  the  nondelivery  office,  as 
follows: 

(1)  If  the  box  customer's  physical 
residence  or  business  location  is  inside 
the  geographic  ZIP  Code  boundaries  of 
the  post  office  containing  the 
nondelivery  office,  and  the  customer  is 
eligible  for  carrier  delivery  service,  a 
box  at  the  nondelivery  office  is  provided 
at  the  Group  D  fee.  Vt  the  customer  is  not 
eligible  for  carrier  delivery  service  and 
does  not  receive  carrier  delivery  vi^  an 
out-of-bounds  delivery  receptacle,  a  box 
at  either  the  nondelivery  office  or  the 
containing  delivery  office  is  provided  at 
the  Group  E  fee  (no  fee). 

'    (2)  If  the  box  customer's  physical 
residence  or  business  location  is  outside 
the  geographic  ZIP  Code  boundaries  of 
the  post  office  containing  the 
nondelivery  office,  a  box  is  provided  at 
the  Group  D  fee. 

5.2    Matt  Prooeasing  Fadlitiea 

Mail  processing  fecilities  Mrith  post 
office  boxes  apply  Group  C  fees  to  post 
office  boxes,  except  as  provided  in  5.3. 
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5^    Facilitiet  Aasigned  Lacation>Based 
Book  Fan 

The  facilities  defined  by  the  ZIP 
Codes  in  Exhibit  5.3  constitute 


exceptions  to  the  fee  groupings 
described  in  5.1  and  5.2.  Group  A  or  B 
fees  apply  as  identified. 


Exhibit  5.3.— Facilities  Assigned  Location-Based  Box  Fees 


Group 

Location 

ZIP  codes 

A 

New  Yo»k,  NY  

10001-10299. 

B 

Boston,  MA 

Staten  Island.  NY _ 

Lonfl  Island  City.  NY 

BrooWyn.  NY  .„ „ 

Queens  (Flushing),  NY  

Queens  (Jamaica),  NY 

Philadelphia.  PA 

Washington,  DC 

Belhesda.  MD  

Affington.  VA 

02113.  02115.  02117.  02128.  02134.  IK135.  02139,  02140,  02142,  02146.  02158- 
02162,  02164-02168.  02178.  02179,  02181,  02205,  02214-02216,  02218,  02238. 

10301-10399. 

11101-11199. 

11201-11299. 

11301-11399. 

11401-11499. 

11601-11699. 

19101-19104,  19105,  19107. 

20004-20009.  20013.  20026.  20033.  20035.  20036,  20037,  20038,  20043,  20044, 
20050,20056 

2081 3.  20824.  20825.  20827 

22202.  22209,  22210.  22216. 

McLean,  VA . 

Chicago.  II 

Los  Angotos,  CA  _................~..»........... 

Beverly  Hills.  CA 

Santa  Monica,  CA  ....» ........... — . 

San  Francisco,  CA 

22103. 

60606,  60610.  6061 1 .  60654.  60664.  60680.  60681 .  60684.  60690. 

90019.  90024,  90025,  90034.  90035.  90048.  90049.  90064.  90067.  90069. 

90210-90212. 

90401-90405. 

94101.  94107.  94108.  94126,  94133,  94147.  94159.  94164. 

96801-96815.  96830. 

[Revised  redesignated  6.0  to  read  as 
follows:] 

6.0  FEE  REFUND 

6.1  Calculation 

When  post  office  box  service  is 
terminated  or  surrendered,  the  unused 
portion  of  the  fee  may  be  refunded  as 
follows.  For  the  current  semiannual 
payment  period,  if  service  is 
discontinued  any  time  within  the  first  3 
months  of  the  payment  period,  one-half 
the  fee  is  refunded:  if  discontinued  after 
the  third  month  of  the  payment  p>eriod. 
none  of  the  fee  is  refunded.  The  entire 
fee  is  refunded  for  any  semiannual 
payment  period  that  begins  after  the 
termination  or  surrender  date. 

6.2  Discontinued  Postal  Facility 

When  a  postal  facility  is  discontinued 
or  relocated,  a  box  customer  at  that 
facility  may  obtain  a  refund  of  unused 
box  feies  if  box  service  at  that  location 
is  discontinued  and  additional  travel  of 
V*  mile  or  more  (firom  the  physical 
address  on  the  customer's  Form  1093)  is 
required  to  obtain  equivalent  service. 
For  this  purpose.  one-sLxth  of  a 
semiannual  fee  is  refunded  for  each 
month  left  in  the  payment  period.  The 
refund  is  computed  bom  the  first  day  of 
that  month  (if  the  effective  date  of  the 
fecility  discontinuance  is  on  or  before 
the  15th  of  the  month)  or  from  the  first 
day  of  the  next  month  (if  the  effective 
date  is  after  the  15th  of  the  month). 


7.0    KEYS 

[No  change  to  redesignated  7.0.J 
[Revise  redesignateaS.O  to  read  as 
follows:] 

8.0  service:  REFUSAL  OR 
TERMINATION 

8.1  Refusal 

A  postmaster  may  refuse  to  approve 
post  office  box  service  if:  the  applicant 
submits  a  falsified  or  incomplete 
application  for  box  service;  within  the  2 
years  immediately  before  submitting  the 
application,  the  applicant  physically 
abused  a  box  or  violated  a  standard  on 
the  care  or  use  of  a  box;  or  there  is 
substantial  reason  to  believe  that  the 
box  is  to  be  used  for  activities  as 
described  in  3.6  or  3.7. 

8.2  Termination 

A  postmaster  may  terminate  post 
office  box  service,  including  that  of  a 
customer  paying  a  Group  E  fee,  if  the 
box  customer  or  its  representative 
falsifies  the  application  for  the  box; 
^physically  abuses  the  box;  refuses  to 
update  information  on  the  box 
application:  violates  any  standard  on 
the  care  or  use  of  the  box;  conducts 
himself  or  herself  in  a  violent, 
threatening,  or  otherwise  abusive 
manner  on  postal  premises;  or  uses  it  for 
any  unlawful  activity  as  described  in 
3.6.  The  customer  is  notified  of  the 
postmaster's  determination  to  refuse  or 
terminate  service  and  of  the  appeal 
procedures  for  that  determination. 


8.3  Customer  Appeal 

The  applicant  or  box  customer  may 
file  a  petition  appealing  the  postmaster's 
determination  to  refuse  or  terminate 
service  within  20  calendar  days  after 
notice,  as  specified  in  the  postmaster's 
determination  and  39  CFR  958.  The 
filing  of  a  petition  prevents  the 
postmaster's  determination  fiom  taking 
effect  and  transfers  the  case  to  the  USPS 
Judicial  Officer.  The  Administrative 
Law  Judge's  or  the  Judicial  Officer's 
decision  under  39  CFR  958  constitutes 
the  final  USPS  decision. 

8.4  Surrendered  Box 

A  post  office  box  is  deemed 
surrendered  if  the  box  customer  submits 
a  permanent  change-of-address  order, 
refuses  or  fails  to  pay  the  appropriate 
fees  by  the  due  date,  or  submits  a 
written  notice  to  discontinue  service.  A 
box  is  not  considered  surrendered  if  the 
box  customer  dies  or  disappears  before 
the  end  of  the  period  for  which  the  box 
is  issued,  the  box  customer  submits  a 
temporary  change-of-address  order,  or 
any  person  other  than  the  box  customer 
submits  a  change-of-address  order  for 
mail  going  to  the  box. 

D920    Caller  Service 
[Revise  1.0  to  read  as  follows:] 

1.0  BASIC  INFORMA-nON 

1.1  Purpose 

Caller  service  is  a  premium  service 
available  for  a  fee  to  any  ctistomer 


requiring  more  than  free  carrier  service 
or  the  largest  installed  box  size,  or  to 
any  customer  who  is  required  to  use 
caller  service  by  standard.  The  service 
allows  a  customer  to  pick  up  mail  at  a 
post  office  call  window  or  loading  dock 
when  the  office  is  open.  Caller  service 
does  not  include  general  delivery 
service.  A  customer  may  obtain  caller 
service  for  receiving  the  mail  of  a  client, 
subject  to  D042.  A  postmaster  and  a 
caller  may  not  make  any  agreement  that 
contravenes  the  regulations  on  caller 
service  or  its  fees. 

1.2  Caller 

A  coJier  is  the  person  signing  the 
application  as  an  individual,  or  the 
organization  represented  by  the 
individual  signing  the  application. 

1.3  Service  Types 

Destination  caller  service  is  caller 
service  provided  at  the  postal  facility  to 
which  the  caller's  mail  is  addressed. 
Origin  caller  service  (accelerated  reply 
mail)  is  described  in  7.0. 

1.4  Caller  Service  Number 

Except  for  origin  caller  service,  the 
customer  (including  a  customer  using  a 
post  office  box  number)  is  assigned  a 
caller  service  number  before  caller 
service  may  begin.  A  caller  number  is 
assigned  for  each  s^Mration  used. 
Except  under  1.5,  mail  addressed  to  a 
caller  service  customer  must  include 
"Post  Office  Box"  or  "PO  BOX" 
followed  by  the  assigned  number  in  the 
-mailing  address  immediately  above  the 
dty,  state,  and  ZIP  Code.  A  cdler  of 
record  may  reserve  caller  numbos  for 
future  use.  Tbs  postmaster  determines 
the  reserved  numbers  and  may  restrict 
this  service. 

A  postmaster  may  exempt  any 
customer  continuously  receiving  finn 
holdout  service  since  July  3. 1994,  firom 
the  standard  in  1.4  that  correspondents 
must  use  the  assigned  post  office  box 
(caller  service)  number  in  the  address. 

1.6  Kestrictimi 

The  USPS  may  restrict  caller  service 
if  such  service  adversely  afilBcts  postal 
operations. 

1.7  Required  Use 

Subject  to  D910,  when  mail  fli»  a 
customer's  post  office  box(es)  exceeds 
the  capacity  of  the  box(es)  on  12  of  any 
20  consecutive  business  days  (excluding 
Saturdays.  Sundays,  and  national 
holidays),  or  when  the  customer  seeks 
multiple  caller  service  separations,  the 
postmaster  can  require  the  customer  to 
use  caller  service,  change  to  a  larger 


[Revise  3.0  to  read  as  follows:] 
3.0    CONDITIONS  OF  USE 


box.  or  use  one  or  more  additional  boxes 

(subject  to  availability)  to  which  mail 

will  be  addressed.  A  customer  required 

to  use  caller  service  because  of  the  mail      3.1    Mail  Receipt 

volume  received  may,  once  per 

semiannual  payment  period,  make  a 

written  request  to  the  postmaster  for  a 

new  determination  of  whether  current 

mail  volume  requires  continued  use  of 

caller  service. 


1.8  U.S.  Agencies  and  SfJmols 

Federal  agencies  and  the  variotis 
schools  and  departments  within 
educational  institutions  are  considered 
separate  customers  for  1.7. 

1.9  Kligible  Cnstamers 

Caller  service  may  be  provided  to  the 
following: 

a.  A  new  customer  planning  to  receive 
an  incoming  volume  of  mail  that  cannot 
fit  into  the  largest  available  post  office 
box. 

b.  A  customer  vranting  a  post  office 
box  when  a  box  is  unav^lable,  and  the 
postmaster  determines  that  such  service 
does  not  adversely  affect  postal 
operations. 

c.  A  Customer  formerly  receiving  firm 
holdout  service. 

[Revise  2.0  to  read  as  ftdlaws:]      ' 

2.0  SERVICE 

2.1  AfyiicatioB 

To  apply  for  caller  service,  the 
applicai^  must  complete  all  relevant 
spaces  on  Form  1093  and  submit  it  to 
any  postal  fodlity  that  provides  public 
window  service.  The  fiscility  need  not 
be  the  one  where  destination  caller 
service  is  desired.  An  incomplete  or 
falsified  applicatian  is  sufficient  reason 
to  deny  or  discontinue  service.  An 
application  is  not  considered  wproved 
until  the  USPS  verifies  die  applicant's 
identity. 

2^2    ^raDsBBfiing  Service 

Caller  service  may  be  transferred, 
without  payment  of  an  additional  Ise,  to 
a  diffaient  fecility  of  the  same  post 
office  if  Uiat  feciUty  has  caller  service. 
To  transfer  service,  the  caller  must 
submit  a  new  application  uther  to  the 
fecility  whoe  service  is  cuirratly 
provided  or  to  the  fecility  where  service 
is  desired.  A  caller  may  transfer  service 
no  more  than  once  in  any  semiannual 
payment  period  and  must  submit  a 
completed  Form  3575  or  Form  3575- 
WWW  at  the  time  of  transfer. 

2.3    kfiaor 

Caller  service  may  be  provided  to  a 
minor  (a  person  under  18  years  of  age) 
unless  the  minor's  parent  or  guardian 
submits  a  %mtten  objection  to  the 
postmaster. 


An  individual  caller  or  organization 
may  receive  mail  properly  addressed  to 
the  caller  number.  Mail  addressed  only 
to  a  caller  number  is  delivered  to  the 
caller  so  long  as  no  improper  or 
tmlawful  business  is  conducted.  A 
caller  who,  as  a  regular  practice,  wants 
to  call  for  mail  at  a  postal  fecility  more 
than  once  in  any  24-hour  period  must 
obtain  the  postmaster's  approval  of  the 
pickup  schedule. 

ZJt    Updating 

When  (my  information  reqidred  to  be 
provided  by  the  caller  on  Form  1093 
changes,  the  caller  must  notify  the  post 
office  of  such  changes. 

3  J    Ualawfnl  Activity 

Caller  service  may  not  be  used  for,  or 
in  connection  with,  a  scheme  or 
enterprise  that  vfolates  any  fedraal. 
state,  or  local  law;  breaches  an 
agreement  between  the  caller  and  a 
federal,  state,  or  local  agency  for  the 
caller  to  discontinue  a  specified  activity: 
or  violates  or  attempts  to  evade  any 
order  of  a  court  or  administrative  body. 

3.4    Fmsarding 

A  caller  number  may  not  be  used 
when  the  primary  purpose  is,  through 
change-of-address  orders^  to  have  the 
USPS  forward  or  transfer  mail  to 
another  address  fiee  of  charge. 

[Revise  4.0  to  read  as  follow*:] 

4.0  BASIS  OF  FEES  AND  PAYMENT 

4.1  BMicCallerPae 

The  caller  service  fee  groups  are 
shown  in  Exhibit  4.1  and  are  diaiged 
per  ««miannii«1  (6-month)  period.  The 
fee  must  lie  paid  for  each  caller  number 
or  separation  used,  with  two  exertions: 

a.  £f  a  caller  uses  many  caller 
numbers,  but  receives  only  a  bulk 
ddivery  of  mail  not  separated  to  those 
numbers  eithw  because  this  mail  is 
sorted  to  the  customer's  unique  5-digit 
23P-Code  or  because  sortation  is  made 
l^  caller  name  or  othw  identification, 
the  basic  caller  fee  is  charged  only  for 
each  separaticm  actually  made.  The 
reserved  number  fee  is  charged  for  each 
of  the  caller  numbers  to  which  mail 
received  by  the  caller  is  addressed. 

b.  Caller  service  is  available  in  box  fee 
(koup  D  post  offices  on  the  same  basis 
and  fee  as  Group  C  offices.  The  one 
exception  is  when  a  box  service 
applicant  is  provided  s  single  caller 
service  separation  instead  of  a  box 
because  of  a  shortage  of  available  boxes 
(see  D910).  in  whidi  case  the  fise 
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chaiged  is  the  fee  for  the  largest 


installed  box  rather  than  the  fiae  for 
caller  service. 

Exhibit  4.1 .— Cauer  Service  Grcxjps 


Group 

Location 

ZIP  Codes 

A 

^4ew  York.  NY  

10001-10299. 

B 

Boston.  W< 

02113,  02115.  02117.  02128.  02134.  02135,  02139.  02140,  02142.  02146,  02158- 
02162.  02164-02168,  02178.  02179.  02181.  02205.  02214-02216.  02218.  02238. 

Staten  Island.  NY „ 

10301-10399. 

Long  Island  City.  NY 

11101-11199. 

BrooWyn,  NY  

11201-11299. 

Queens  (Rushing),  NY  

11301-11399. 

Queens  (Janiaica).  NY 

11401-11499. 

Queens  (Far  Rocfcanway),  NY ^.~ 

11601-11699. 

Philadelphia.  PA 

19101-19104.  19105.  19107. 

Washington.  DC _ —   — 

20004-20009.  20013.  20026.  20033.  20035.  20036.  20037.  20038.  20043.  20044. 
20050.20056. 

Bettiesda.  MD 

2081 3.  20824.  20825. 20827. 

Arlington  VA «.   

22202.  22209.  22210.  22216. 

McLean.  VA 

22103. 

Chicago.  IL 

60606.  60610.  6061 1 .  60654.  60664.  60680.  60681.  60684.  60690. 

Los  Angeles.  CA  _ 

90019.  90024.  90025. 90034, 90035, 90048,  90049,  90064,  90067,  90060. 

Beverly  Hills.  CA _ 

90210-90212- 

Santa  Monica.  CA 

90401-90406. 

San  Francisco.  CA 

94101.  94107.  94108.  94126.  94133.  04147,  94150.  94164. 

HoookAj.  HI  _ 

96801-96815.  96830. 

C 

AN  post  offices  with  city  delivery  and  all  norxMivery  mail  processing  iadlities  not  listed  in  Group  A  or  B. 

D 

AH  post  offices  with  no  city  daivery  but  with  only  rural  or  highway  contract  delivery  and  not  hsled  in  Group  A  or  B. 

4^    Reaerred  ^bII■lber 

The  required  fee  is  charged  per 
calendar  year  or  any  part  of  such  a 
calendar  year  for  ettch  number  reserved 
by  a  customer. 

4^    FeeCkaagea    . 

A  change  in  caller  service  fees  can 
arise  from  a  general  fee  change,  a  change 
in  cxistomer  eligibility  under  4.1b.  or  a 
change  in  facility  groupings  in  4.1.  Any 
change  in  caller  service  fees  takes  effect 
on  the  date  of  the  action  that  caused  the 
change  unless  an  official  announcement 
specifies  another  date.  If  a  caller  service 
fee  is  increased,  no  ciistomer  must  pay 
at  the  new  rate  imtil  the  end  of  the 
period  already  paid,  and  no  retroactive 
adjiistment  is  to  be  made  for  a  payment 
received  before  the  date  of  the  change. 

4^    B«K  Number      ~ 

If  a  caller  uses  a  physical  post  office 
box  to  obtain  a  caller  number,  the 
applicable  fees  for  both  post  office  box 
service  and  caller  service  must  be  paid. 

4^    Payneirt 

Caller  foes  are  charged  for  a 
semiannual  (6-month)  period  and  must 
be  paid  in  advance  for  no  less  than  one 
but  no  more  than  two  semiannual 
periods.  Fees  may  be  paid  using  cash, 
credit  or  debit  card,  or  check  or  money 
order  payable  to  the  postmaster.  A 
mailed  payment  must  be  received  by  the 
postmaster  on  or  before  the  due  date. 


4.8    Payment  Period 

The  beginning  date  for  a  caller  fee 
payment  period  is  determined  by  the 
approval  date  of  the  application.  The 
period  begins  on  the  first  day  of  either 
the  same  month  if  the  application  is 
approved  on  or  before  the  15th  of  the 
month,  or  the  next  month  if  approved 
after  the  15th  of  the  month.  After  that, 
caller  fees  for  renewal  of  service  may  be 
paid  any  time  during  the  last  30  days  of 
the  service  period,  but  no  later  than  the  - 
last  day  of  the  service  period. 

4.7    *T"«»g»  of  Paymant  Period 

A  caller  of  recard  may  change  the 
payment  period  by  submitting  a  new 
application  noting  the  month  to  be  used 
as  the  start  of  the  revised  pajrment 
period.  The  date  selected  must  be  before 
the  end  of  the  current  payment  period. 
The  unused  fae  for  the  period  being 
discontinued  may  be  refunded  imder 
5.0,  and  the  fse  for  the  new  p^nwnt 
period  must  be  fully  paid  in  advance.  A 
change  of  payment  period  date  may  not 
be  used  to  circumvent  a  change  in  caller 
service  fees. 

/Revise  5.0  to  read  as  follows:} 

5.0  FEE  REFUND 

5.1  Diaoontiaiied  Namber 

When  a  destination  caller  service 
number  is  discontinued  or  siurendered, 
the  unused  porticm  of  the  fae  for  that 
number  may  be  refunded.  The  entire  be 
is  refunded  for  any  semiannual  payment 
period  after  that  in  i^hich  the  smvice  is 


discontinued.  For  the  current 
semiannual  payment  period,  if  service  is 
discontinued  any  time  within  the  first  3 
months  of  the  payment  period,  one-half 
the  fee  is  refunded;  if  discontinued  after, 
the  third  month  of  the  payment  period, 
none  of  the  fee  is  refanded. 

5.2    Diacentiniied  Peetal  Fadlily 

When  a  postal  fecdlity  is  discontinued 
or  relocated,  a  caller  service  customer  at 
that  Cacility  may  obtain  a  refund  of 
unused  caller  service  faes  if  caller 
service  at  that  location  is  discontinued 
and  additional  travri  of  V*  mile  or  man 
(from  the  physical  address  on  the 
caller's  Form  1093)  is  required  to  obtain 
equivalent  service.  For  this  purpose. 
one-si;cth  of  a  semiannual  fee  is 
refunded  for  each  month  left  in  the 
payment  period.  The  refund  is 
computed  from  the  first  day  of  that 
month  (if  the  effective  date  of  the 
facility  discontinuance  is  on  or  before 
the  15th  of  the  month)  or  from  the  first 
day  of  the  next  month  (if  the  effective 
date  is  after  the  15th  of  the  month). 

[Revise  6.0  to  read  as  follows:] 

6.0    SERVICE  REFUSAL  OR 
TERMINATION 

•.1    Refnea! 

A  postmaster  may  refuae  to  approve 
caller  service  if  the  applicant  submits  a 
felsified  or  incomplete  application  for 
caller  service;  within  the  2  years 
immediately  before  submitting  the 
application,  the  applicant  violated  a 


standard  on  the  use  of  the  service;  or 
there  is  substantial  reason  to  believe 
that  the  service  is  to  be  used  for 
activities  described  in  3.3  or  3.4. 

6.2  Termination 

A  postmaster  may  terminate  caller 
service  if  the  caller  or  its  representative 
falsifies  the  application  for  the  service; 
refuses  to  update  information  on  the 
application;  violates  any  standard  on 
the  use  of  the  service;  conducts  himself 
or  herself  in  a  violent,  threatening,  or 
otherwise  abusive  manner  on  postal 
premises;  or  uses  it  for  any  unlawful 
activity  as  described  in  3.3.  The  caller 
is  notified  of  the  postmaster's 
determination  to  refuse  or  terminate 
service  and  of  the  appeal  procedures  to 
that  determination. 

6.3  Customer  Appeal 

The  applicant  or  caller  may  file  a 
petition  opposing  the  postmaster's 
determination  to  refuse  or  terminate 
service  within  20  calendar  days  after 
notice,  as  specified  in  the  postmaster's 
determination  and  39  CFR  958.  The 
filing  of  a  petition  prevents  the 
postmaster's  determination  from  taking 
effect  and  transfers  the  case  to  the  USPS 
Judicial  Officer.  The  Administrative 
Law  Judge's  or  Judicial  Officer's 
decision  under  39  CFR  958  constitutes 
the  final  USPS  decision. 

6.4  Surrendered  Service 

Caller  service  is  deemed  surrendered 
if  the  caller  submits  a  permanent 
change-of-address  order,  fells  or  refuses 
to  pay  the  appropriate  fees  by  the  due 
date,  or  submits  a  written  notice  to 
discontinue  service. 


D930    General  Delivery  and  Firm 
Holdout 

1.0  GENERAL  DELIVERY 

[Amend  1.0  by  revising  1.1  and  1.2  to 
read  as  follows:} 

1.1  Purpoae 

General  delivery  is  intended  primarily 
as  a  temporary  means  of  delivery: 

a.  For  transients  and  customers  not 
permanentiy  located. 

b.  For  customers  who  want  post  office 
box  service  when  boxes  are  unavailable. 

c.  For  customers  whose.eligibility  for 
carrier  delivery  is  restricted  by  Postal 
Operations  Manual  653. 

1.2  Service  Restrictions 

General  delivery  is  available  at  only 
one  fecility  under  the  administration  of 
a  multifecility  post  office.  A  postmaster 
may  refuse  or  restrict  general  delivery: 

a.  To  a  customer  who  is  unable  to 
present  suitable  identification. 


b.  To  a  customer  whose  mail  volume 
or  service  level  (e.g.,  mail  accumulation) 
cannot  reasonably  be  accommodated. 

•  •        *        •        • 

E    EUGienJTY 

EOOO    Special  EUgiUlity  Standards 

•  •        *        •        • 

E020    Department  ,of  State  Mail 

[In  2.3,  remove  "special  delivery";  no 
other  change  to  text.} 

E030    Mail  Sent  by  U.S.  Armed  Forces 

[In  2.6,  remove  the  second  sentence; 
no  other  change  to  text.} 

E060    Official  Mail  (Penalty) 

[In  9.2  and  9.6d.  replace  "postal 
card[s]"  with  "stamped  card[s}";  no 
other  change  to  text.] 

•  •        •        •        • 

ElOO    First-Class  Man     ■ 
£110    Basic  Standards 

[In  3.1.  3.2,  and  3.2a,  replace  "postal 
card[s]"  with  "stamped  card[s]";  no 
other  change  to  text.} 

•  •        •        •        • 

EOOO    Standard  Mail 
E610    Basic  Standards 


E612    Additional  Standards  for 
Standard  Mail  (A) 

[In  4.1,  remove  "special  delivery"  in 
the  third  sentence;  no  other  change  to 
text.] 


E620    Nonautomation  Nonpresort 
Rates 

[In  2.2d,  remove  "special  delivery":  in 
2.5  introductory  text,  remove  "special 
delivery  or";  no  other  change  to  text:} 

E630    Nonautomation  Presort  Rates 

[In  3.1,  remove  "special  delivery"  in 
the  last  sentence;  no  other  change  to 
text.} 

*        •        •        •        • 

F    FORWARDING  AND  RELATED 
SERVICES 

FOOD    Basic  Services 

FOlO    Basic  Information 

[In  3.0a,  remove  "special  delivery";  in 
4.5,  remove  4.5c  and  redesignate  current 
4.5d  and  4.5e  as  4.5c  and  4.5d, 
respectively;  in  5.1,  replace  "postal 
cards"  with  "stamped  cards";  no  other 
change  to  text] 


F020    Forwarding 

[In  3.3,  replace  "postal  cards"  with 
"stamped  cards";  in  3.7,  remove  the 
second  sentence;  no  other  change  to 
text.} 

F030    Address  Correction,  Address 
Change,  FASTforward^,  and  Return 
Services 

[In  5.3,  replace  "postal  cards"  with 
"stamped  cards";  no  other  change  to 
text.} 

G    GENERAL  INFORMA'nON 

GOOO    The  USPS  and  Mailing 
Standards 

GOlO    Basic  Business  Information 

GDI  1    Post  Offices  and  Postal  Services 

[Amend  Exhibit  1.5  by  replacing  the 
seventh  column  heading  "Special 
Delivery"  with  "Express  Mail"; 
replacing  "Holiday  schedule"  with 
"Holiday";  and  by  adding  under 
"Definition  of  Terms,"  "Holiday- 
Service  determined  by  national,  area, 
and/or  district  guidelines":  no  other 
change  to  text.] 

G013    Trademarks  and  Copyrights 

[In  2.1,  replace  "postal  cards"  with 
"stamped  cards";  no  other  change  to 
text.] 

P    POSTAGE  AND  PAYMENT 
METHODS 

POOD    Basic  Information  . 

POlO    G&ieral  Standards    •. 


P014    Refunds  and  Exchanges 

1.0    STAMP  EXCHANGES 

Pn  1.5, 1.6,  1.6c,  1.6d.  1.8b,  1.8c,  and 
1.8d,  replace  "postal  cardjs}"  with 
"stamped  card[s}";  no  other  chcmge  to 
text.} 

2.0    POSTAGE  AND  FEES  REFUNDS 


2.4    Foil  Refnnd 

[In  2.4/,  remove  "special  delivery,"; 
no  other  change  to  text.} 


2.7    Unallowable  Rounds 

[Amend  2.7  by  revising  2.7b  to  read  as, 
follows:} 

Refunds  are  not  made  for  the 
following: 


b.  Collect  on  delivery  (COD),  Expr 
Mail  insurance,  insured,  and  registered 
fees  after  the  USPS  accepts  the  article. 
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even  if  the  article  is  later  writhdrawn 
from  the  mail. 


P020    Postage  Stamps  and  Stationery 

P021    Stamped  Stationery 

[In  3.1,  revise  the  heading  to  read 
"Stamped  Card"  and  replace  "Pfplostal 
cards"  with  "Sfsjtamped  cards":  in  4.0, 
replace  "postal  cards"  with  "stamped 
cards  (formerly  called  postal  cards)";  no 
other  change  to  text.] 

P022    Adhesive  Stamps 

[In  2.2d,  replace  "postal  cards"  with 
"stamped  cards";  no  other  change  to 
text.} 


P023    Precanceled  Stamps 

[In  1.1  and  1.3,  replace  "P[pJostal 
cards"  with  "S[s]tamped  cards";  in  3.1, 
replace  "postal  cards"  with  "stamped 
cards";  no  other  change  to  text.] 

P030    Postage  Meters  and  Kfeter 
Stamps 

[In  4.8,  remove  "special  delivery,";  in 
4.10,  remove  "or  special  delivery  mail,"; 
in  5.4b,  remove  "special  delivery  mail 
or";  no  other  change  to  text.} 


PlOO    First-aass  Mail 

[In  2.1,  replace  "postal  cards"  with 
"stamped  cards";  no  other  change  to 
text.} 


R    RATES  AND  FEES 

ROOD    Stamps  and  Stationery 

•        •        •        •        • 

[Revise  the  heading  and  text  of  3.0  to 
read  as  follows:} 

3.0    STAMPED  CARDS 

Stamped  cards  are  priced  as  follows: 


Configuration 


Cut  singte  card  

Sheet  oi  40  cards 

Dout)le  reply-paid  card 


$0.20 
8.00 
0.40 


Fee 


$0.00 
0.00 
0.00 


Total 

price 


$0.20 
8.00 
0.40 


RlOO    First-Oass  Mail 

[In  1.1  and  in  the  Summary  ofFirst- 
Class  Rates,  replace  "postal  cards"  with 
"stamped  cards";  no  other  change  to 
text.} 


R900    Services 

(Remove  current  19.0;  renumber 
current  7.0  through  18.0  as  8.0  through 
19.0,  respectively:  add  new  7.0;  and 
revise  other  sections  to  read  as  follows:} 

•        •        •        •        • 

[Revise  3.0  to  read  as  follows:} 
3.0    CALLER  SERVICE 

Fees  are  charged  as  follows: 
a.  For  service  provided,  per 
semiannual  period: 


Fee  group 

Fee 

A „... 

B 

$250.00 
240  00 

C  

0  

225.00 
225  00 

b.  For  each  reserved  call  numi 
calendar  year  (all  post  offices):  S 

•        •        *        *        • 

t>er,  per 
30.00. 

[Revise  5.p  to  read  as  follows:} 
5.0    CERTIFIED  MAIL 

Fee.  in  addition  to  postage  and  other 
fees,  per  mailpiece:  $1.35. 

[Add  new  7.0  to  read  as  follows:] 


7.0    EXPRESS  MAIL  INSURANCE 

Fee,  in  addition  to  postage  and  other 
fees,  for  additional  Express  Mail 
insurance: 

a.  For  amount  of  merchandise 
insurance  liability: 


Insurance  coverage 

desired 

Fee 

$0.01  to  500.00  

500.01  to  5.000.00  .... 

Mnnn 

$0.90  for  each  $100 
or  fraction  thereol 
over  $500  in  insur- 
ance coverage  de- 
sired 

Merchwndl—  maximum  IMiiHty:  $5,000.00. 

b.  Document  reconsttuction 
maximum  liability:  $500.00. 

[Revise  redesignated  8.0  to  read  as 
follows:} 

8.0    INSURED  MAIL 

Fee.  in  addition  to  postage  and  other 
fees,  for  merchandise  insurance 
liability: 


Insurance  coverage 
oesirea 

Fee 

$0.01  to  50.00  

$0.75 

50.01  to  100.00 

100.01  to  5.000.00  .... 

1.60 

1.60  plus  $0.90  tor 
each  $100  or  frac- 
tion thereof  over 
first  $100  in  insur- 
arwe  coverage  de- 
sired 

Insurance  coverage 
desired 


Fee 


Insured  mail  maximum  llaMllty:  $5,000.00. 

9.0    MAILING  UST  SERVICE 
[No  change  to  redesignated  9.0.} 

10.0    MERCHANDISE  RETURN 
SERVICE 

[No  change  to  redesignated  10.0.} 
11.0    METER  SERVICE 

[No  change  to  redesignated  11.0.} 
12.0    MONEY  ORDER 

[No  change  to  redesignated  12.0.} 
13.0    PARCEL  AIRLIFT  (PAL) 

[No  change  to  redesignated  13.0.} 
14.0    PERMIT  IMPRINT 

[No  change  to  redesignated  14.0  J 

[Revise  redesignated  15.0  to  read  as 
follows:} 

15.0    POST  OFFICE  BOX  SERVICE 

For  service  provided  as  described  in 
DQIO: 

a.  Deposit  per  key  issued:  $1.00. 

b.  Box  fee  per  semiannual  (6-month) 
period: 


Fee 

Box  size  and  fee 

group 

1 

2 

3 

4 

5 

A  

B  

C  

D  

E  

$24.00 

22.00 

20.00 

6.00 

0.00 

$37.00 

33.00 

29.00 

10.00 

0.00 

$64.00 

56.00 

52.00 

18.00 

0.00 

$121.00 

109.00 

86.00 

26.50 

0.00 

$209.00 

186.00 

144.00 

41.50 

0.00 

[Revise  redesignated  16.0  to  read  as 
follows:} 


16.0    REGISTERED  MAIL 

The  mailer  must  declare  the  full  value 
of  the  article  at  the  time  of  mailing  and 
must  pay  the  appropriate  fee  based  on 

Exhibit  16.0.— Registry  Fees 


that  value  as  shown  in  Exhibit  16.0.  Any 
article  sent  as  registered  mail  is  insured, 
except  that  the  loailer  may  elect  not  to 
insure  articles  valued  up  to  and 
including  $100. 


Declared  value  (dollars) 

Fee  (in  addition  to  postage) 

(Witliout  Insurance): 

0.00  to  100.00  „ 

$  4.85 

(WItli  Insuranos): 

0.00  to  1 00.00 

4.95 

100.01  to  500.00  

500.01  to  1.000.00 

1.000.01  to  2,000.00 

2,000.01  to  3,000.00 

5.40 
5.85 
6.30 
6.75 

3,000.01  to  4.000.00 

4,000.01  to  5.000.00  .„ 

7.20 
7.65 

5.000.01  to  6,000.00  .\ 

8.10 

6.000.01  to  7,000.00  

7,000.01  to  8,000.00  

8.55 
9.00 

8.000.01  to  9.000.00  - .... 

9.000.01  to  10.000.00  

9.45 
9.90 

10,000.01  to  11,000.00  

11,000.01  to  12.000.00 .. . 

12,000.01  to  13,000.00  „ 

13,000.01  to  14,000.00  

10.35 
10.80 
11.25 
11.70 

14.000.01  to  15,000.00  _ 

15,000.01  to  16.000.00  

16.000.01  to  17.000.00  

17.000.01  to  18.000.00  „ 

18.000.01  to  19.000.00 

19.000.01  to  20.000.00  .. 

12.15 
12.60 
13.05 
13.50 
13.95 
14.40 

20.000.01  to  21.000.00  

21.000.01  to  22.000.00  

22.000.01  to  23,000.00  

14.85 
15.30 
15.75 

23.000.01  to  24.000.00  

16  20 

24.000.01  to  25.000.00  

16.65 

25.000.01  to  1.000.000.00  

1.000,000.01  to  15,000.000.00  „ „ 

Over  1 5.000.000.00 

(Additional  fees  tor  artides  valued  over  $25,000  are  for  handling  only.) 
$16.65  plus  handling  charge  of  $0.45  per  $1,000  or  traction  over  first 

$25,000. 
$455.40  plus  handling  charge  of  $0.45  per  $1 ,000  or  fraction  over  first 

$1,000,000. 
$6,755.40  plus  additional  charges  may  be  made  based  on  weight. 

space,  arxj  value: 

Registered  mail  maximum  insurance  liability:  $2S,00a00. 


17.0    RESTRICTED  DELIVERY 

[No  change  to  redesignated  1 7.0.} 

[Revise  redesignated  18.0  to  read  as 
follows:} 

'  18.0    RETURN  RECEIPT 

Fee.  in  addition  to  postage  and  other 
fees,  per  mailpiece: 


Type 


Requested  at  tinte  of  mailing  show- 
ing to  whom,  signature,  date,  and 
addressee's  address  (if  different) 

Requested  after  mailing  showing 
only  to  whom  and  date  delivered  .. 


Fee 


$1.10 


6.60 


19.0    RETURN  RECEIPT  FOR 
MERCHANDISE 

Fee,  in  addition  to  postage  and  other 
fees,  per  mailpiece: 


Type 


[Revise  redesignated  19.0  to  read  as 
follows:] 


Showing  to  whom,  signature,  date, 
and  addressee's  address  (if  dif- 
ferent)  


Fee 


$1.20 


UMI 
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Type 


Delivefy  record 


Fee 


6.60 


20.0    SPECIAL  HANDLING 

[No  change  to  20.0.] 
S    SPECIAL  SERVICES 
SOOO    Miscellaneous  Services 

SOlO    Indemnity  Claims 


2.0    GENERAL  FILING 
INSTRUCTIONS 


2.5    Evidence  of  Insurance 

(Revise  2.5  to  read  as  follows:] 
For  a  claim  involving  insured,  COD, 
registered,  or  Express  Mail  service,  the 
customer  must  present  any  of  the 
following  evidence  showing  that  the 
particular  service  was  purchased: 

a.  The  original  mailing  receipt  issued 
at  the  time  of  mailing  (reproduced 
copies  are  not  acceptable). 

b.  The  wrapper  showing  the  names 
and  addresses  of  the  sender  and  the 
addressee  and  the  proper  mail 
endorsement,  tag,  or  label  showing  that 
the  article  was  sent  insured.  COD, 
registered  with  postal  insiuance,  or 
Express  Mail.  If  only  the  wrapper  is 
submitted,  indemnity  can  be  limited  to 
$100  for  insured,  $50  for  COD,  $100  for 
registered  mail,  and  $500  for  Express 
MaU. 


2.9    Proof  of  Loss 


{Revise  2.9  to  read  as  follows:] 
To  file  a  claim,  the  sender  must 
provide  proof  of  loss  of  insured  or 
registered  mail.  Proof  of  loss  is  not 
required  for  COD  or  Express  Mail 
claims.  Any  one  of  these  dociunents  is 
acceptable: 

a.  A  letter  or  statement  from  the 
addressee,  dated  at  least  30  days  (15 
days  for  registered  mail)  after  die  date 
that  the  article  was  mailed,  reporting 
that  the  addressee  did  not  receive  the 
article.  The  statement  or  a  copy  of  it 
must  be  attached  to  the  claim. 


2.11    Payable  Claim 

[Amend  2.11  by  revising  2.1  Id  to  read 
as  follows:] 

Insurance  for  loss  or  damage  to 
insured,  registered,  or  COD  mail  within 
the  amount  covered  by  the  fee  paid  or 
within  the  indemnity  limits  for  Express 
Mail  explained  in  2.12  is  payable  for  the 
following: 


d.  Reasonable  costs  incurred 
duplicating  documents  such  as: 

•        •         •         *         • 

2.12    Payable  Express  Mail  Claims 

[Revise  2.12  to  read  as  follows:] 
In  addition  to  the  payaole  claims  in 
2.11,  the  following  are  payable  for 
Express  Mail: 

a.  For  Express  Mail  insurance, 
nonnegotiable  documents  are  insured 
against  loss,  damage,  or  rifling  while  in 
transit.  Coverage  is  limited  to  $500  per 
piece  (the  unit  on  which  postage  is 
paid],  subject  to  a  maximum  limit  per 
occiurence  as  provided  in  2.12a(4). 
Claims  for  dociunent  reconstruction 
insurance  must  be  supported  by  a 
statement  of  expense  incurred  in 
reconstruction.  For  this  standard,  while 
in  transit  begins  when  the  USPS 
receives  custody  of  the  insiued  material 
and  ends  when  the  material  is  delivered 
to  the  addressee  or,  if  luideliverable, 
when  the  sender  receives  the  material 
on  return.  Nonnegotiable  documents 
include  audit  and  business  records, 
commercial  papers,  and  such  other 
written  instruments  for  the  conduct  and 
operation  of  banks  and  banking 
institutions  that  have  not  been  made 
negotiable  or  cannot  be  negotiated  or 
converted  into  cash  without  forgery. 
Nonnegotiable  documents  can  be  in 
hard  copy,  disk,  tape,  microfilm,  or 
other  forms  of  data  storage.  Aiticles 
such  as  artwork,  collector  or  antique 
items,  books,  pamphlets,  readers  proofs, 
repro  proofs,  separation  negatives, 
engineering  drawings,  blueprints, 
circulars,  advertisements,  film, 
negatives,  and  photographs  are 
considered  merchandi.se,  not 
documents.  Indemnity  for  document 
reconstruction  is  paid  as  follows: 

(1)  For  payments  made  (or  which  are 
payable)  for  reasonable  costs  incurred  in 
the  reconstruction  of  the  exact  duplicate 
of  a  lost  or  damaged  nonnegotiable 
document.  Indemnity  is  not  paid  for  the 
cost  of  preparing  the  document  mailed, 
or  for  the  mailer's  time  in  preparing  the 
document  mailed  or  reconstructed. 
Except  for  the  per  page  copying  cost, 
indemnity  is  not  paid  for  documents  if 
copies  of  the  lost  document  are 
available  or  if  they  could  have  been 
made  before  mailing. 

(2)  Reasonable  reconstruction 
expenses  incxured  or  obligated  between 
the  time  of  guaranteed  or  scheduled 
delivery  and  actual  delivery. 

(3)  Loss  sustained  by  the  use  of  funds 
to  maintain  cash  balances  diuing  the 
period  of  document  reconstruction 
(based  on  the  applicable  Federal 
Reserve  discount  rate).  The  period 
begins  at  the  scheduled  delivery  time 
and  may  not  exceed  15  days. 


(4)  Catastrophic  loss  for  multiple 
Express  Mail  items,  such  as  a  major  fire, 
limited  to  $5,000,  regardless  of  the 
number  of  Express  Mail  items,  or  the 
identity  or  number  of  customers 
involved.  Each  claim  resulting  from  a 
catastrophic  loss  first  is  adjudicated 
individually.  If  the  preliminary 
adjudication  exceeds  $5,000,  the 
percentage  of  the  sum  represented  by 
each  individual  settlement  is  applied  to 
the  $5,000  to  determine  each  claimant's 
pro  rata  share  of  the  final  setUement.  not 
to  exceed  $500  per  piece. 

b.  Merchandise  insurance  coverage  is 
provided  against  loss,  damage,  or  rifling 
and  is  limited  to  $500.  (Additional 
insurance,  up  to  a  maximum  liability  of 
$5,000,  may  be  purchased  for 
merchandise  valued  at  more  than  $500.) 

c.  For  negotiable  items,  currency,  or 
bullion,  the  maximum  indemnity  is  $15. 


2.14    Nonpayable  Claims 

[Amend  2.14  by  revising  the 
introductory  text  and  2.14r.  2.14s,  and 
2.14t  to  read  as  follows:] 

Indemnity  is  not  paid  for  collect  on 
delivery  (COD),  insured,  or  registered 
service  or  for  Express  Mail  in  these 
sittiations: 
*         •         •        •         * 

r.  Negotiable  items  (defined  as 
instruments  that  can  be  converted  to 
cash  without  resort  to  forgery), 
currency,  or  bullion  valued  in  total  at 
more  than  $15  per  shipment  sent  by 
Express  Mail,  except  under  2.12c. 

s.  Consequential  loss  of  Express  Mail 
claimed,  except  imder  2.12a(3). 

t.  Noiunailable  items,  prohibited 
items,  or  restricted  items  not  prepared 
and  mailed  according  to  postal 
standards,  or  any  item  packaged  in  such 
a  manner  that  it  could  not  have  reached 
its  destination  undamaged  in  the  normal 
course  of  the  mail. 


S070    Mixed  Classes 

1.0    BASIC  INFORMATION 

[Revise  1.1  to  read  as  follows:] 
For  a  Priority  Mail  drop  shipment, 
enclosed  First-Class  Mail  may  be  sent 
certified;  enclosed  Standard  Mail  may 
be  sent  special  handling.  Enclosed  mail, 
regardless  of  class,  may  not  be  sent 
registered,  insured,  or  collect  on 
delivery  (COD).  No  special  services  may 
be  given  to  the  Priority  Mail  segment  of' 
the  drop  shipment. 

[Revise  the  heading  and  text  of  1 .2  to 
read  as  follows:] 

1.2    Special  Handling 

A  combination  mailpiece  sent  as  a 
Standard  Mail  parcel  may  be  sent  using 


special  handling;  only  on^  special 
hiandling  fee  applies  to  the  parcel. 

•        •        •        •         • 

5500    Special  Services  for  Express  Mail 
1.0    AVAILABLE  SERVICES 


1.5  Insurance  and  Indemnity 

[Amend  1.5  by  removing  current  1.5a, 
1.5d,  and  l.Se  and  redesignating  and 
revising  current  1.5b  as  1.5a,  current 
1.5c  as  1.5b,  current  1.5fas  1.5c,  and 
current  1.5g  as  1.5d  to  read  as  follows:] 

Express  Mail  is  insured  against  loss, 
damage,  or  rifling,  subject  to  these 
standards: 

a.  Insurance  coverage  for  Express  Mail 
drop  shipment  ends  on  receipt  at  the 
destination  postal  facility. 

b.  All  Express  Mail  signed  for  by  the 
addressee,  the  addressee's  agent,  or  the 
delivery  employee  constitutes  a  valid 
delivery,  and  no  indemnity  for  loss  is 
paid.  A  waiver  of  signature  may  not  be 
used  for  Express  Mail  COD  or  Express 
Mail  with  additional  insurance. 

c.  Merchandise  insurance  coverage  is 
provided  against  loss,  damage,  or  rifling 
and  is  limited  to  $500.  (Additional 
insurance  under  1.6  may  be  purchased, 
up  to  a  maximum  liability  of  $5,000,  for 
merchandise  valued  at  move  than  $500.) 
Nonnegotiable  documents  are  insured 
against  loss,  damage,  or  rifling,  up  to 
$500  per  piece,  subject  to  the  maximum 
limit  per  occiurence  as  defined  in  SO  10. 

d.  Additional  terms,  coverage,  and 
procedures  of  indemnity  claims  are  in 
SOIO. 

[Add  new  1.6  to  read  as  follows:] 

1.6  Additional  Insurance 

Additional  insurance,  up  to  a 
maximum  coverage  of  $5,000,  may  be 
purchased  for  merchandise  valued  at 
more  than  $500  sent  by  Express  Mail. 
The  insurance  fee  is  entered  in  the  block 
marked  "Insiuance"  on  the  mailing 
label.  If  the  label  does  not  contain  this 
specific  block,  the  mailer  uses  the 
"COD"  block  by  crossing  out  "COD," 
writing  "INS"  to  the  right,  and  entering 
the  fee  for  the  applicable  coverage. 
Coverage  is  limited  to  the  actual  value 
of  the  contents,  regardless  of  the  fee 
paid,  or  the  highest  insurance  value 
increment  for  which  the  fee  is  fidly 
paid,  whichever  is  lower.  If  a  waiver  of 
signature  is  requested,  additional 
insurance  coverage  is  void.  . 
•        •        •        *        • 

[Revise  3.0  to  read  as  follows:] 
3.0    EXPRESS  MAIL  DROP  SHIPMENT 

Mail  enclosed  in  an  Express  Mail 
drop  shipment  may  be  sent  certified  (if 
First-Class  Mail)  or  special  handling  (if 


Standard  Mail).  The  enclosed  mail  may 
not  be  sent  collect  on  delivery  (COD), 
insured,  or  registered.  For  Express  MaU 
indemnity  coverage,  the  content  of  each 
Express  Mail  pouch  is  considered  one 
mailpiece. 

3900    Special  Postal  Services 

591 0  Security  and  Accountability 

591 1  Registered  Mail 

1.0  BASIC  INFORMATION: 
[Revise  1.1  to  read  as  follows:] 

1.1  Description 

Registered  mail  is  the  most  seciu« 
service  that  the  USPS  offers.  It 
incorporates  a  system  of  receipts  to 
monitor  the  movement  of  the  mail  from 
the  p>oint  of  acceptance  to  delivery. 
Registered  mail  service  provides  the 
sender  with  a  mailing  receipt,  and  a 
delivery  record  is  kept  at  the  post  office 
of  address.  . 

•  *        •        •        • 

2.0    FEES  AND  LL\BILITY 

•  *        *        •         « 

[Remove  current  2.4  and  redesignate 
current  2.5  as  2.4,  current  2.6  as  2.5, 
current  2.7  as  2.6,  and  current  2.8  as 
2.7;  revise  2.3  and  redesignated  2.4  to 
read  as  follows:] 

2.3  Postal  Insurance 

Postal  insurance  is  provided  for 
articles  valued  at  more  than  $100,  up  to 
a  maximum  insured  value  of  $25,000. 
and  is  inc  uded  in  the  fee.  For  articles 
valued  at  SlOO  or  less,  postal  insiuance 
may  bo  purcnased  by  the  sender  at  the 
time  of  mailing,  subject  ■■?  the  standards 
for  registered  mail  and  payment  of  the 
corresponding  fee. 

2.4  Refund 

A  fee  for  registered  mail  is  not 
refunded  after  the  USPS  accepts  the 
mail  even  if  the  sender  later  withdraws 
the  mail  under  3.9.  A  fee  for  return 
receipt  service  or  restricted  delivery 
service  is  not  refunded  unless  the  USPS 
fails  to  provide  the  service.  The  sender 
must  present  the  registered  mail  receipt 
showing  payment  for  these  services. 

5922    Certified  Mail 

1.0    BASIC  INFORMATION 

•  •        •        •        • 

[Revise  1.2  to  read  as  follows:] 

1.2  Eligible  Matter 

Only  mailable  matter  on  which 
postage  is  paid  at  a  First-Class  Mail  rate 
(including  Priority  Mail)  may  be 
accepted  as  certified  mail. 


2.0    MAILING 

•        •        •        •        • 

[Amend  2.5  by  revising  2.5b  and  2.5c 
to  read  as  follows:] 

2J    Procedure 

A  mailer  of  certified  mail  must 


b.  If  a  return  receipt  is  requested, 
check  the  block  on  the  mailing  receipt 
to  show  the  fee.  Near  the  certified  mail 
endorsement  on  the  address  side,  add 
the  endorsement  "Retiun  Receipt 
Requested."  Enter  the  certified  mail 
number  on  the  retiun  receipt  card, 
address  it  to  himself  or  herself,  and 
attach  it  to  the  back  of  a  small  envelope 
or  on  the  front  of  a  package  or  large 
envelope,  if  the  card  does  not  cover  the 
address.  Enter  the  name  and  delivery 
address  on  the  reverse  of  the  return 
receipt  to  show  where  the  receipt  is  to 
be  sent  When  a  return  receipt  is 
requested,  a  complete  return  address 
(sender's  name  and  delivery  address)  is 
required  on  the  mailpiece.  The  name 
and  delivery  address  entered  on  the 
reverse  of  the  return  receipt  do  not  have 
to  match  the  sender's  name  and  return 
address  on  the  mailpiece. 

c.  Affix  to  the  envelope  enough 
postage  to  pay  for  the  certified  mail  fee 
and  First-Class  Mail  rate  and,  if 
requested,  the  return  receipt  fee. 

•        •        •        •        • 

5913    Insured  Mail 

1.0  BASIC  INFORMATION 

[Revise  1.1  and  1.5  to  read  as  follows:] 

1.1  Description 

Insured  mail  provides  up  to  $5,000 
indemnity  coverage  for  a  lost,  rifled,  or 
damaged  article,  subject  to  the  standards 
for  the  service  and  payment  of  the 
applicable  fee.  No  record  of  insured 
mail  is  kept  at  the  office  of  mailing. 
Insured  mail  service  provides  the  sender 
with  a  mailing  receipt  For  mail  insured 
for  more  than  $50.  a  delivery  record  is 
kept  at  the  post  office  of  address. 
Insiu^d  mail  is  dispatched  and  handled 
in  transit  as  ordinary  mail. 

1.5    Additional  Sovices 

Subject  to  applicable  standards  and 
fees,  special  handling,  parcel  airlift,  and 
merchandise  return  services  may  also  be 
used  with  insured  mail.  Restricted 
delivery  service  and  return  receipt 
service  (Form  3811)  may  be  obtained  for 
parcels  insured  for  more  than  $50. 


!? 
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S915    Return  Receipt 

1.0  BASIC  INFORMATION 

[Revise  the  heading  of  1 .3  and  text  of 
1.1,  1.2,  and  1.3  to  read  as  follows:} 

1.1  Description 

Return  receipt  service  provides  a 
mailer  with  evidence  of  delivery.  A 
return  receipt  also  supplies  the 
recipient's  actual  delivery  address  if  it 
is  different  from  the  address  used  by  the 
sender.  A  retiun  receipt  may  be 
requested  before  or  after  mailing. 

1.2  Availability 

The  service  is  available  only  for 
Express  Mail  and  mail  sent  as  certified, 
collect  on  delivery  (COD),  insured  for 
more  than  $50,  or  registered  mail.  After 
delivery,  the  USPS  mails  the  return 
receipt  to  the  sender. 

1.3  Endorsement 

Mail  for  which  retiun  receipt  service 
is  requested  must  be  endorsed  "Ret\im 
Receipt  Requested"  above  the  delivery 
address  and  to  the  right  of  the  return 
address. 


S917    Return  Receipt  for  Merchandise 
l.D    BASIC  INFORMATION 

[Revise  the  heading  of  1 .4  and  text  of 
1.1,  1.2, 1.3,  and  1.4  to  read  as  follows:] 

1.1     Description 

Return  receipt  for  merchandise 
service  is  a  form  of  retiun  receipt 
service  that  provides  the  sender  with  a 
mailing  receipt  and  a  return  receipt.  A 
delivery  record  is  kept  at  the  post  office 
of  address,  but  no  record  is  kept  at  the 
office  of  mailing.  A  return  receipt  for 
merchandise  also  supplies  the 
recipient's  actual  delivery  address  if  it 
is  different  from  the  address  used  by  the 
sender.  Mail  using  this  service  is 
dispatched  and  handled  in  transit  as 
ordinary  mail.  This  service  does  not 
include  insurance  coverage.  A  return 
receipt  for  merchandise  may  not  be 


requested  after  mailing,  and  restricted 
delivery  service  is  not  available. 

1.2  Availability 

The  service  is  available  only  for 
merchandise  sent  at  the  postage  rates  for 
Priority  Mail,  Single-F*iece  Standard 
Mail,  Parcel  Post,  Bound  Printed  Matter, 
Special  Standard  Mail,  or  Library  Mail. 
This  service  may  not  be  used  on 
international  mail. 

1.3  Additional  Services 

Special  handling  is  available  for 
Single-Piece  Standard  Mail,  Parcel  Post, 
Bound  Printed  Matter,  Special  Standard 
Mail,  and  Library  Mail,  subject  to 
payment  of  the  applicable  fee. 

1.4  Endorsement 

Form  3804  is  used  for  return  receipt 
for  merchandise  service.  The  form  and 
the  endorsement  "Retium  Receipt 
Requested"  must  be  placed  above  the 
address  and  to  the  right  of  the  return 
address. 


2.0    MAILING 

[In  2. 2d,  remove  "special  delivery  or"; 
no  other  change  to  text.] 


S930    Handling 

[Remove  current  1.0:  renumber  2.0 
and  3.0  as  1 .0  and  2.0,  respectively,  and 
revise  redesignated  1.1,  1.2,  and  1.5  to 
read  as  follows:] 

1.0  SPECL\L  HANDLING 

1.1  Description 

Special  handling  service  provides 
preferential  handling,  but  not 
preferential  delivery,  to  the  extent 
practicable  in  dispatch  and 
transportation.  The  service  does  not 
itself  insure  the  article  against  loss  or 
damage.  Special  handling  service  is 
mandatory  for  material  that  requires 
extra  care  in  handling,  transportation, 
and  deliver)'.  Unless  the  special 
handling  fee  is  paid,  a  nonmachinable 


surcharge  applies  to  certain  categories  of 
items  mailed  at  Parcel  Post  inter-BMC 
rates  as  required  in  E620. 

1.2    Availability 

Special  handling  service  is  available 
only  for  Single-Piece  Standard  Mail, 
Parcel  Post,  Bound  Printed  Matter, 
Special  Standard  Mail,  and  Library 
Mail. 


1.5    Fee  and  Postage 

The  applicable  special  handling  fee 
must  be  paid  in  addition  to  postage  for 
each  addressed  piece  for  which  special 
handling  service  is  desired.  Except  for 
official  mail,  the  special  handling  fee 
must  be  paid  at  the  time  of  mailing.  For 
official  mail,  the  special  handling  fee  is 
collected  under  established 
reimbursement  procedures. 
•        •        •        •        • 

2.0    PARCEL  AIRLIFT  (PAL) 


[Redesignate  current  3.3  and  3.4  as 
2.4  and  2.5,  respectively:  add  new  2.3  to 
read  as  follows:] 

2.3    Additional  Services 

The  following  services  are  available  if 
the  applicable  Jlandards  for  the  services 
are  met  and  the  additional  service  fees 
paid: 

a.  Certificate  of  mailing. 

b.  Insured  mail. 

c.  Restricted  delivery  (if  insured  for 
more  than  $50). 

d.  Return  receipt  (if  insured  for  more 
than  $50). 

e.  Special  handling. 

•        •        •        •        • 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published. 
SUnley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-12209  Filed  5-7-97;  9:57  am] 

BILUNQ  CODE  7710-12-l> 


POSTAL  SERVICE 

Special  Services  Reform;  Changas  In 
Domestic  Mall  Classifications  and  Fees 

agency:  Postal  Service. 
ACTION:  Notice  of  implementation  of 
changes  to  the  Domestic  Mail 
Classification  Schedule  and 
accompanying  fee  changes. 

StHMARY:  This  notice  sets  forth  the 
changes  to  the  Domestic  Mail 
Classification  Schedule  and  the 
accompanying  fee  changes  to  be 
implemented  as  a  result  of  the  May  5, 
1997  Decision  of  the  Governors  of  the 
United  States  Postal  Sravice  on  Special 
Services  Fees  and  Classifications. 
ELECTIVE  DATE:  June  8, 1997. 
FOR  RIRTNER  MFORMATKM  CONTACT: 
David  Rubin,  (202)  268-2986. 
SUPPLEMENTAmr  MFORMATKM:  On  June  7, 
1996,  pursuant  to  its  authority  under  39 
U.S.C.  3621,  et  seq.,  the  Postal  Service 
filed  with  the  Postal  Rate  Commission 
(PRC)  a  request  for  a  recommended 
decision  on  several  special  service 


refbim  proposals.  The  PRC  designated 
the  fili^  as  Docket  No.  MC96-3.  The 
PRC  puUished  a  notice  of  the  filing, 
with  a  description  of  the  Postal 
Service's*  proposals,  on  June  21, 1996,  in 
the  Federal  Register  (61  FR  31968- 
31979). 

On  April  2, 1997,  pursuant  to  its 
authority  under  39  U.S.C.  3624,  the  PRC 
issued  its  Recommended  Decision  on 
the  Postal  Service's  Request  to  the 
Governors  of  the  Postal  Service..The 
PRC  recommended  most  of  the 
proposed  mail  classification  changes 
and  some  of  the  fee  changes  requested 
by  the  Postal  Service. 

Pursuant  to  39  U.S.C.  3625,  the 
Governors  of  the  United  States  Postal 
Service  acted  on  the  PRC's 
recommendations  on  May  5, 1997. 
Decision  of  the  Govnncxs  of  the  United 
States  Postal  Service  un  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  Special  Services 
Fees  and  Classifications,  Docket  No. 
MC96-3.  The  Governors  determined  to 
approve  the  PRC's  recommendations. 


and  the  Board  of  Governors  set  an 
implementation  date  of  June  8, 1997,  for 
those  fee  and  classification  changes  to 
take  effect.  A  copy  of  the  attachments  to 
that  Decision,  setting  forth  the 
classification  and  fee  changes  approved 
by  the  Governors,  is  set  fo^  below. 

Also  on  May  5, 1997,  the  Board  of 
Governors  of  die  Postal  Service, 
pursuant  to  their  authority  under  39 
U.S.C.  3625(f),  determined  to  make  the 
fee  and  classification  changes  approved 
by  the  Governors  effective  at  12:01  a.m. 
on  June  8, 1997  (Resolution  No.  97-7). 

In  accordance  with  the  Decision  of  the 
Governors  aijid  Resolution  No.  97-7,  the 
Postal  Service  hereby  gives  notice  that 
the  classification  and  fee  changes  set 
forth  below  will  become  effective  at 
12:01  a.ni.  on  June  8, 1997. 
Implementing  regulatioiis  also  become 
effective  at  that  time,  as  noted  elsewhere 
in  this  issue. 

Stanley  F.  Mim, 

Chief  Counsel,  Legislative. 
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Amend  the  Expedited  Mail  Classification  Schedule  by  deleting  the  text  that  is 
stricken  and  inserting  the  text  that  is  underlined: 


EXPEDITED  MAIL 
CLASSIFICATION  SCHEDULE 


The  following  material  represents  changes  in  the  Domestic  Mail  Classification 
Schedule  (DMCS)  approved  by  the  Governors  of  the  United  States  Postal  Service  in 
response  to  the  Commission's  Recommended  Decision  in  Docket  No.  MC96-3. 
Changes  are  generally  Identified  by  underiining  additk>ns  to  the  DMCS,  striking 
deletk>ns,  or  substituting  new  text  for  oM.  Certain  editorial  revisk)ns  that  do  not  affect 
the  substance  of  the  recommendatk>ns  are  inckided  without  special  notatfon. 


110     DEFINITION 

Expedited  Mail  is  mail  matter  entered  as  Express  Mail  in  accordance  with  the 
provisions  of  this  Schedule.  Any  matter  eligible  for  mailing  may,  at  the  optk>n  of 
the  mailer,  be  mailed  as  Express  Mail.  Insurance  is  either  included  in  Exoress 
Mail  postage  or  is  available  for  an  addittonal  charge,  deoendina  on  the  value  and 
nature  of  the  item  sent  bv  Express  Mail. 


160     ANCILLARY  SERVICES 

The  following  services  may  be  obtained  in  conjunction  with  mail  sent  under  this 
classification  schedule  upon  payment  of  applicable  fees: 


Service 

a.  Address  correction 

b.  Retum  receipts 

c.  COD 

jL        Express  Mail  Insurance 


Schedule 

SS-1 
SS-16 
SS-6 
SS-9 


4«o — msm 

4^1 — Ineuranoo  Covorago 

Express  Mail  is  incurod  against  lose,  damage  or  rifling  at  no  additional  charge. 

492 — Indemnity  Coverage 
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182.1  Payment  of  Indtmnity I  Indemnity  vwll  be  paid  by  the  Pootal  Sofvioo  ac  fbllowo: 

«.  For  dooumont  rooonotruotion  tho  nviMimum  liobility  io  $60,000  por  piooo, 
up  to  $600.000  por  ooourronoo  rogardlooo  of  tho  number  of  oloimonto,  to 
bo  paid  undf  temie  and  eonditiene  preecribed  by  tho  Postal  Sorvlco. 

^  For  morohondioo  the  mojcimum  liability  io  $600  to  bo  paid  undor  tomio  and 
oonditione  proooribod  by  tho  Pootol  Sorvioo. 

ar  For  moiNngo  valued  at  $16  of  looo.  for  nogotiablo  itomo.  or  ourrenoy  or 
buHion.  tho  indemnity  io  $16  to  bo  paid  under  tomfio  and  oonditions 
proooribod  by  the  Poctol  Sorvioo. 

18a.2  IwdewHHy  Met  Availabiei   Indemnity  will  not  be  paid  by  tho  Pootol  Sorvioo  for 
looo,  damay 


•r        Of  nonmoitablo  matter 
l»r        Duo  to  improper  packaging; 
er        Seizure  by  any  agency  of  govommont.  or, 
dr        Duo  to  ¥Wir.  incurrection  or  civil  dicturbancec. 
4M — Ineyranee  Claime  And  Preeedurea 

180  Refunds 

181  Procedurs 

Claims  for  refunds  of  postage  or  ineuranoo  must  be  filed  within  the  period  of  time  and 
under  terms  and  conditions  prescribed  by  the  Postal  Service. 

182  Availabiiitv 

184.1  182.1  Same  Day  Airport  The  Postal  Service  will  refund  the  postage  for  Same 
Day  Airport  Express  Mail  not  available  for  claim  by  the  time  specified,  unless  the 
delay  is  caused  by: 

a.  Strikes  or  work  stoppage: 

b.  Delay  or  cancellatk}n  of  flights;  or 


0.        Govemmental  action  beyond  the  control  of  Postal  Service  or  air  carriers. 

AM:2 182.2  Custom  Designed.  Except  where  a  service  agreement  provkJes  for  daim, 
or  delivery,  of  Custom  Designed  Express  Mail  more  than  24  hours  after  scheduled 
tender  at  point  of  origin,  the  Postal  Service  wiH  refund  postage  for  such  mail  not 
available  for  daim.  or  not  delivered,  within  24  hours  of  mailing,  unless  the  item 
was  delayed  by  strike  or  wori(  stoppage. 

184.3  182.3  Next  Day.  Unless  the  item  was  delayed  by  strike  or  work  stoppage,  the 
Postal  Service  wiH  refund  postage  for  Next  Day  Express  Mail  not  available  for 
claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  eariier  time(s)  prescribed  by  the  Postal  Servk».  of  the 
next  delivery  day  in  the  case  of  Post  Office-to-Post  Office  servk»; 

b.  By  3:00  p.m.,  or  eariier  time(s)  prescribed  by  the  Postal  Service,  of  the 
next  delivery  day  in  the  case  of  Post  Offk»-to-Addressee  servrce. 

184.4  182.4  Second  Day.  Unless  the  item  was  delayed  by  strike  or  work  stoppage,  the 
Postal  Service  will  refund  postage  for  Second  Day  Express  Mail  not  available  for 
claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  eariier  time(s)  piescribed  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post  Office-to-Post  Office  service; 

b.  By  3:00  p.m..  or  eariier  time(s)  prescribed  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post  Office-to-Addressee  servrce. 
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Amend  the  First-Class  Mail  Classification  Schedule  by  deleting  the  text  that  is 
stricken  and  inserting  the  text  that  is  underlined: 


FIRST-CLASS  MAIL 
CLASSIFICATION  SCHEDULE 


222  Paatol  and  Stamped  Card*  and  Post  Cards  SubcIa— 

222.1  Definition 

222.1 1  Peetat  Stamoed  Card.  A  peetal  Stamped  Card  is  a  card  with  postage 
imprinted  or  impressed  on  It  and  supplied  by  the  Postal  Service  for  the 
transmission  of  messages. 

222.12  Post  Card.  A  post  card  is  a  privately  printed  mailing  card  for  the 
transmission  of  messages.  To  be  eligible  to  be  mailed  as  a  First-Class 
post  card,  a  card  must  be  of  uniform  thickness  and  must  not  exceed  any  of 
the  following  dimensions: 

a.  6  inches  in  length; 

b.  4%  inches  in  wkith; 

c.  0.016  inch  in  thickness. 

222.13  Double  Cards.  Double  peetol  Stamoed  Cards  or  post  cards  may  be  mailed 
as  peetal  Stamped  Cards  or  post  cards.  A  double  peetal  Stamped  Card  or 
post  card  consists  of  two  attached  cards,  one  of  which  may  be  detached  by 
the  receiver  and  returned  by  mall  as  a  single  peelai  Stamped  Card  or  post 
card. 

222.2  Restriction.  A  mailpiece  with  any  of  the  following  characteristics  is  not 
mailable  as  a  peetal  Stamped  Card  or  post  card  unless  it  is  prepared  as 
prescribed  by  the  Postal  Service: 

a.  Numbers  or  letters  unrelated  to  postal  purposes  appearing  in  the 
address  portion  of  the  card; 

b.  Punched  holes; 


c.  Vertk^al  tearing  gukle; 

d.  An  address  portfon  which  is  smaller  than  the  remainder  of  the  card. 
Regular  Rats  Catsgoriss 


222.3 
222.31 


222.32 


Single  Pises  Rats  Category.  The  single  piece  rate  category  applies  to 
regular  rate  Pestal  Stamped  Cards  and  Post  Cards  subclass  mail  not 
mailed  under  sectfon  222.32. 

Presort  Rats  Category.  The  presort  rate  category  applies  to  Pestai 
Stamped  Cards  and  Post  Cards  subdassmail  that: 

a.  Is  prepared  in  a  mailing  of  at  least  500  pieces; 

b.  Is  presorted,  marked,  and  presented  as  prescribed  by  the  Postal 
Servk»;  and 

c.  Meets  the  addressing  and  other  preparatfon  requirements  prescribed  by 
the  Postal  Servk:e. 


222.4       Automation  Rats  Catsgorfss 

222.41     Gsnsral.  The  automaton  rate  categories  consist  of  Peslai  Stamped  Cards 
and  Post  Cards  subclass  mail  that 

a.  Is  prepared  in  a  mailing  of  at  least  500  pieces;. . 

b.  Is  presorted,  mariced.  and  presented  as  specified  by  the  Postal  Sen^k^e; 

c.  Bears  a  barcode  representing  not  more  than  1 1  digits  (not  including 
"conrectfon"  digits)  as  prescribed  by  the  Postal  Servk^;  and 

d.  Meets  the  machinability,  addressing,  barcoding.  and  other  preparatkHi 
requirements  prescribed  by  the  Postal  Servk^e. 
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260  ANCILLARY  SERVICES 

FIrst-Class  Mail,  except  as  otherwise  noted,  will  receive  the  following  additional 
services  upon  payment  of  the  fees  prescrit>ed  in  the  corresponding  schedule: 


b. 
c. 
d. 

e. 
f. 

g- 

♦rtL 


Service 

Address  correction 
Business  reply  mail 
Certificates  of  mailing 
Certified  mail 
COD 

Insured  mail 
Registered  mail 


Return  receipt  (limited  to  merchandise  sent 

bv  Priority  Mail  e^M 
Merchandise  retum 


Schedule 

SS-1 
SS-2 
SS-4 
SS-5 
SS-6 
SS-9 
SS-14 

ec  ^T 

SS-16 
SS-20 


270  RATES  AND  FEES 

The  rates  and  fees  for  First-Oass  Mail  are  set  forth  in  the  following-rate  schedules: 

Schedule 


b. 
c. 
d. 


Letters  and  Sealed  Parceb 

Peelal  Stamped  Cards  and  Post  Cards 

Priority  Mail 


221 
222 
223 
SS^19A  and  1000 


•  •  *  *  * 


Amend  the  Standard  Mail  Classification  Schedule  by  deleting  the  text  that  is 
stricken  and  inserting  the  text  that  is  underiined: 


STANDARD  MAIL 
CLASSIFICATION  SCHEDULE 


360  ANCILLARY  SERVICES 


* .  *  • 


***** 


362  Single  Piece,  Parcel  Post,  Bound  Printed  Matter,  Special,  and  Library 
Subclasses 

Single  Piece,  Parcel  Post,  Bound  Printed  Matter,  Special,  and  Library  subclass  mail 
will  receive  the  following  additional  services  upon  payment  of  the  appropriate  fees: 


a. 
b. 
c. 

dr 

ir  e, 

anoA 

Service 

Certificates  of  mailing 

COD 

Insured  mail 

Schedule 

SS-4 

SS.6 

SS-9 

SS-47 

SS-1 8 

SS-16 

SS-20 

"^n  eAr\/ir>ac  maw 

Special  handling 

Retum  receipt  (merchandise  only) 

Merchandise  retum 

selectively  for  individual  pieces  in  a  multi-piece  Parcel  Post  subclass  mailing  unless 
specific  methods  approved  by  the  Postal  Service  for  ascertaining  and  verifying 
postage  are  followed. 
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Amend  the  Periodicals  Classification  Schedule  by  deleting  the  text  that  is 
stricken: 
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Amend  the  General  Definitions,  Temis  and  Conditions  section  of  the  DMCS  by 
deleting  the  text  that  is  stricken  and  inserting  the  text  that  is  underiined: 


PERIODICALS 
CLASSIFICATION  SCHEDULE 


*  •  •  •  * 


GENERAL  DEFINITIONS,  TERMS  AND  CONDITIONS 


Poriodioalo  olaoo  mail  m\\  roooivo  tho  following  additional  servico  upon  payment  of 
tho  appropriato  foe: 


Service 


Spooial  dolivory 


Sohedulo 


SS-47- 


3000 


3080 


POSTAGE  AND  PREPARATION 


Refund  of  Postage 


When  postage  and  special  service  fees  have  been  paid  on  mail  for  which  no  sen/ice 
is  rendered  for  the  postage  or  fees  paid,  or  collected  in  excess  of  the  lawful  rate,  a 
refund  may  be  made.  There  shall  be  no  refund  for  registered.  COD,  and  inourod 
general  insurance,  and  Express  Mail  Insurance  fees  when  ttie  article  is  later 
withdrawn  by  the  mailer.  In  cases  involving  returned  articles  improperly  accepted 
because  of  excess  size  or  weight,  a  refund  may  be  made. 


1997 
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Amend  Classification  Schedule  SS-3.  Caller  Service,  by  deleting  the  text  that 
is  stricken  and  inserting  the  text  that  is  underilned: 
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Amend  Classification  Schedule  SS-4,  Certificate  of  Mailing,  by  deleting  the 
text  that  is  stricken  and  inserting  the  text  that  is  underilned: 


CLASSIFICATION  SCHEDULE  SS-3-CALLER  SERVICE 

3.01  Definition 

3.010       Caller  service  is  a  service  which  permits  a  customer  to  obtain  his  mail 

addressed  to  a  the  customer's  box  number  through  a  call  window  or  toading 
dock. 

I 

3.02  Description  of  Service 


3.022       Caller  service  is  provided  to  customers  on  the  basis  of  mail  volume 

receivedr  and  number  of  post  office  boxes  rented  used  at  any  one  facility. 


c  CLASSIFICATION  SCHEDULE  SS-4~CERTIFICATE  OF  MAILING 


4.03         Other  Services 

4.030       The  following  servrces,  if  applicable  to  the  class  of  mail,  may  be  obtained  in 
conjunction  with  mail  sent  under  this  classificatbn  schedule  upon  payment 
of  the  applk^able  fees: 


a.  Parcel  airiifl 

b.  Spooiol  dolivory 

6r  b^  Special  handling 


Classification 
Schedule 
SS-13 

SS-18 


***** 


t       W9       1  «•«• 


A^      /    \.  M 1 \t^ 4  0      ^nnT     /'   KT^44^ 
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Amend  Classification  Schedule  SS-5.  Certified  Mail,  by  deleting  the  text  that  is 
stricken. 
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Amend  Classification  Schedule  SS-6.  Collect  on  Delivery  Service,  by  deleting 
the  text  that  is  stricken  and  inserting  the  text  that  is  underlined: 


CLASSIFICATION  SCHEDULE  SS-5-CERTIFIED  MAIL 


•  *  *  *  • 


5.04         Other  Services 

5  040  The  following  services  may  be  obtained  in  conjunction  with  mail  sent 

under  this  classification  schedule  upon  payment  of  the  applicable  fees: 


a.  Restricted  delivery 

b.  Retum  receipt 
0.   Spooial  dolivory 


Classification 
Schedule 
SS-15 
SS-16 

StSLAJ- 


CLASSIRCATION  SCHEDULE  SS-6-C0LLECT  ON  DELIVERY  SERVICE 


6.06         Ottier  Services 

6.060  The  following  sennces.  if  appHcable  to  the  class  of  maH.  may  be 

obtained  in  conjunctran  with  mail  sent  under  this  ciassificatkNi  schedule 
upon  payment  of  the  applicatjie  fee: 

Classification  Schedule 


a.  Registered  mail,  if  sent  as  First-Class 

b.  Restricted  deHvery 

4t  c  Special  handling 


SS-14 
SS-15 
SS-47 
SS-18 


•  **'•• 
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Delete  Classification  Schedule  SS-9,  Insured  Mail,  in  its  entirety  and  replace  it 
witti  the  following: 


CLASSIFICATION  SCHEDULE  SS-9--INSURED  MAIL 


Part  a  •  Express  Mail  Insurance 


/ 


9a.01 
9a.010 

9a.02 

9a.020 

9a.021 


9a.022 


Definition 


Express  Mail  Insurance  is  a  service  that  provides  the  mailer  with  indemnity 
for  loss  of.  rifling  of,  or  damage  to  items  sent  by  Express  Mail. 

Description  of  Service 

Express  Mail  Insurance  is  available  only  for  Express  Mail. 

Insurance  coverage  is  provided,  for  no  additional  charge,  up  to  $500  per 
piece  for  document  reconstruction,  up  to  $5,000  per  occurrence  regardless 
of  the  number  of  claimants.  Insurance  coverage  is  also  provided,  for  no 
additional  charge,  up  to  $500  per  piece  for  merchandise.  Insurance 
coverage  for  merchandise  valued  at  more  than  $500  is  available  for  an 
additional  fee.  as  set  forth  in  Rate  Schedule  SS-9.  The  maximum  liability 
for  merchandise  is  $5,000  per  piece.  For  negotiable  Items,  currency,  or 
bullion,  the  maximum  liability  is  $15. 

Indemnity  daims  for  Express  Mail^ must  be  filed  within  a  specified  period  of 
time  from  the  date  the  artide  was  mailed. 


9a.023     Indemnity  will  be  paid  under  terms  and  conditions  prescribed  by  the  Postal 
Service. 

9a.024     Among  other  limitations,  prescribed  by  the  Postal  Service,  indemnity  wiU  not 
be  paid  by  the  Postal  Service  for  loss,  damage  or  rifling: 

a.  Of  nonmailable  matter 

b.  Due  to  improper  padoging; 

c.  Due  to  seizure  by  any  agency  of  govemment;  or. 

d.  Due  to  war.  insurrection  or  dvil  disturbances. 


9a.03 


9a.030     The  fees  for  Express  Mail  Insurance  service  are  set  forth  in  Rate  Schedule 
SS-9. 

Part  b  •  General  Insurance 

9b.01       Definition 

9b.010     General  Insurance  is  a  service  that  provides  the  mailer  with  indemnity  for 
loss  of,  rifling  of,  or  damage  to  mailed  items. 

9b.02       Description  of  Service 

9b.020     The  maximum  liability  of  the  Postal  Service  under  this  part  is  $5000. 

9b.021      General  Insurance  is  available  for  mail  sent  under  the  following 
classification  schedules: 

a.  First-Class  Mail,  if  containing  matter  which  may  be  mailed  as  Standard 
Mail 

b.  Single  Piece,  Parcel  Post.  Bound  Printed  Matter.  Spedal.  and  Library 
Standard  Mail 

9b.022      This  service  is  not  available  for  matter  offered  for  sale,  addressed  to 

prospective  purchasers  who  have  not  ordered  or  authorized  their  sending. 
If  such  matter  is  received  in  the  mail,  payment  will  not  be  made  for  loss, 
rifling,  or  damage. 

9b.023     The  mailer  is  issued  a  receipt  for  each  item  mailed.  For  items  insured  for 
more  than  $50,  a  receipt  of  delivery  is  obtained  by  the  Postal  Service.. 

9b.024      For  items  insured  for  more  than  $50,  a  notice  of  arrival  is  left  at  the  mailing 
address  when  the  first  attempt  at  delivery  is  unsuccessful. 

9b.025     A  claim  for  complete  loss  may  be  filed  by  the  mailer  only.  A  daim  for 

damage  or  for  partial  bss  may  be  filed  by  either  the  mailer  or  addressee. 

9b.026     A  claim  for  damage  or  loss  on  a  parcel  sent  merchandise  retum  (SS-20) 
may  only  be  filed  by  the  purchaser  of  the  insurance. 

9b.027     indemnity  claims  must  be  filed  within  a  specified  period  of  time  from  the 
date  the  article  was  mailed. 

9b.028     Additional  copies  of  the  original  mailing  receipt  may  be  obtained  by  the 

mailer,  upon  payment  of  the  applicable  fee  set  forth  in  Rate  Schedule  SS-9. 
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9b.03       Deposit  of  Mail 

9b.030     Mail  insured  under  this  part  must  l>e  deposited  in  a  manner  specified  by  the 
Postal  Service. 

9b.04       Forwarding  and  Return 

9b.040      By  insuring  an  item,  the  mailer  guarantees  fon^/arding  and  return  postage 
unless  instructions  on  the  piece  mailed  indicate  that  it  not  be  fon^/arded  or 
returned. 

9b.041      Mail  undeliverable  as  addressed  sent  under  this  part  will  be  returned  to  the 
sender  as  specified  by  the  sender  or  by  the  Postal  Service. 

9b.05       Other  Services 

9b.050     The  following  services,  if  applicable  to  the  class  of  mail,  may  be  obtained  in 
)  conjunction  with  mail  sent  under  this  part  upon  payment  of  the  applicable 

fees: 

Classification 
Schedule 

a.  Parcel  Airlift  SS-13 

b.  Restricted  delivery  (for  items  insured  for  more  than  $50)  SS-15 

c.  Retum  receipt  (for  items  insured  for  more  than  $50)         SS-16 

d.  Special  handling  SS-18 

e.  Merchandise  retum  (shippers  only)  SS-20 

9b.06      Fees 

9b.060    The  fees  for  General  Insurance  are  set  forth  in  Rate  Schedule  SS-9. 


Amend  Classification  Schedule  SS~10,  Post  Office  Box  Service,  by  deleting 
the  text  that  is  stricken  and  inserting  the  text  that  is  underiined: 


CLASSIFICATION  SCHEDULE  SS-10-POST  OFFICE  BOX  SERVICE 

10.01  Definition 

10.010     Post  office  box  service  is  a  service  which  provides  the  customer  with  a 

private,  locked  receptacle  for  the  receipt  of  hie-mail  during  the  hours  when 
the  lobby  of  a  postal  facility  is  open. 

10.02  Description  of  Service 


10.021 


10.03 


10.031 


A  post  office  box  hokJer  may  fequeel  ask  the  Postal  Service  to  deliver  to 
the  post  office  box  all  mail  property  addressed  to  the  hokJer.  him  through 
tho  poot  offioo  box.  if  the  post  office  box  is  located  at  the  post  office 
indicated  on  the  piece,  it  will  be  transferred  without  additional  charge,  in 
accordance  with  existing  regulations. 


In  postal  fecilities  primarily  serving  academic  instltutk>ns  or  the  students  of 
such  institutk)ns,  periods  of  rental  and  fbos  for  post  office  boxes  are 
administered  as  fbllows: 


vanaa  tef  6f  boy  wnaift-use- 


"F«r 


95  days  or  less 

96  to  140  days 
141  to  190  days 
191  to  230  days 
231  to  270  days 
271  days  to  full  year 


Vi  semi-annual  fee 
%  semi-annual  fee 
Full  semi-annual  fee 
1%  semi-annual  fee 
VA  semi-annual  fee 
Full  annual  fee 


UMI 


M  Y 


1997 
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10.032     No  refunds  will  be  made  for  boxoo  rontod  post  office  box  fees  paid  under 
section  10.031.   For  purposes  of  this  classification  schedule  SS-10.  the  full 
annual  fee  is  twice  the  amount  of  the  semi-annual  fee. 
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Amend  Classification  Schedule  SS-11.  Mailing  List  Services,  by  deleting  the 
text  that  is  stricken  and  inserting  the  text  that  is  underlined: 


CLASSIFICATION  SCHEDULE  SS-1 1-MAILING  LIST  SERVICES 
11.01        Definition 


1 1 .02       Description  of  Service 


1 1 .0221    Gummed  labels,  wrappers,  envelopes  or  peetaf  Stamped  Cards  or  post 
cards  indicative  of  one-time  use  will  not  be  accepted  as  mailing  lists. 


UMI 
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Amend  Classification  Schedule  SS-13,  Parcel  Airlift,  by  deleting  the  text  that  is 
stricken  and  inserting  the  text  that  is  underlined: 
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Amend  Classification  Schedule  SS-14,  Registered  Mail,  by  deleting  the  text 
that  is  stricken  and  inserting  the  text  that  is  underlined: 


CLASSIFICATION  SCHEDULE  SS-13-PARCEL  AIRLIFT  (PAL) 


13.07       Other  Services 

13.070     The  following  services,  if  applicable  to  the  class  of  mail,  may  be  obtained 
in  conjunction  with  mail  sent  under  this  classification  schedule  upon 
payment  of  the  applicable  fees: 


a.  Certificate  of  mailing 

b.  Insured  mail 

c.  Restricted  delivery  (if  insured  for  more 

than  $2«  |50) 

d.  Return  receipt  (if  insured  for  more 

than  $2§  150) 
0.   Spooial  dolivory  (if  mailod  for  dolivory 

within  tho  <18  contiguous  otatoc) 
-fr  e.  Special  handling 


Classification 
Schedule 

SS-4 

SS-9 

SS-15 

SS-16 

SS  17 
SS-18 


CLASSIFICATION  SCHEDULE  SS-14~REGISTERED  MAIL 

14.01  Definition 

14.010     Registered  mail  is  a  service  which  provides  added  protection  to  mail  sent 
under  this  Domestic  Mail  Classification  Schedule  and  optional  indemnity  in 
case  of  loss  or  damage. 


14.02       Description  of  Service 


14.021 


14.026 


***** 


Registered  mail  servrce  provkJes  optional  insurance  up  to  a  maximum  of 
$25.000t— .  depending  upon  the  actual  value  at  the  time  of  mailing,  exceot 
that  insurance  is  optional  for  articles  valued  $100  or  less. 


Indemnity  claims  for  registered  mail  on  whk:h  insurance  is  orovkJed.  or  for 
articles  valued  $100  or  less  on  which  optional  insurance  has  been  elected^ 
must  be  filed  within  a  specified  period  of  time  from  the  date  the  article  was 
mailed. 


14.06 


Other  Services 


14.060     The  following  services  may  be  obtained  in  conjunctk)n  with  mail  sent  under 
this  classifk:ation  schedule  upon  payment  of  applicable  fees: 

Clas8ificatk>n 
schedule 

a.  Collect  on  delivery  SS-6 

b.  Restricted  delivery  SS-15 

c.  Retum  receipt  SS-16 

d.  Special  dolivory  SS  17 
er  d^  Merchandise  retum  (shippers  only)  SS-20 


•■^i:- 
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14.07        Fees 

14.070     The  fees  for  registered  mail  and  rolatod  optional  indomnity  purohaoo  are  set 
forth  in  Rate  Schedule  SS-14. 


Federal  Register  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Notices 


26123 


Amend  Classification  Schedule  SS-16,  Retum  Receipts,  by  deleting  the  text 
that  is  stricken  and  inserting  the  text  that  is  underlined: 


CLASSIFICATION  SCHEDULE  SS-16~RETURN  RECEIPTS 


16.02      Description  of  Service 

16.020     Return  receipt  service  is  available  for  mail  sent  under  the  following 
classification  schedules: 


Ciassification  Schedule 

SS-5 

SS-6 

SS-9 

SS-14 


a.  Certified  maH 

b.  COD  mail 

c.  Insured  mail  (if  insured  for  more  than  $50) 

d.  Registered  mail  - 

e.  Express  Mail 

f.  First  CloGO  Prioritv  Mail  (merchandise  only) 

g.  Standard  Mail  (limited  to  merchandise  ORlv-sent  bv  Single  Piece. 
Parcel  Post.  Bound  Printed  Matter.  Special,  and  Library  Subclasses  ) 


16.021      Retum  receipt  service  is  available  at  the  time  Of  mailing  or.  when 

Durchased  in  conjunction  with  certified.  COD,  insured  (if  for  more  than  S50V 
registered,  or  Exoress  MaH.  after  mailinp. 

16.021 1    Mailers  requesting  retum  receipt  service  at  the  time  of  mailing  will  be 
provided,  as  appropriate:  aDProoriate. 

a.  The  the  signature  of  the  addressee  or  his  addressee's  agents  and  the  date 
delivered,  or 

b.  Tho  oignoturo  of  the  addreoooe  or  hio  agent,  tho  date  dolivorod  and  the  address  of 
deliverv.  if  different  from  the  address  on  the  maitoiece. 


C 
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•Amend  Schedule  SS-17,  Special  Delivery,  by  deleting  the  text  in  its  entirety: 
'This  effectively  eliminates  Special  Delivery  from  the  Services  offerings. 


CLASSIFICATION  SCHEDULE  SS  17  SPECIAL  DELIVERY 

17.01  Definition 

17.01  Spooial  dolivory  corvico  ic  a  oorvioo  that  providoc  for  proforontial  handling  in 
diopatoh  and  tranoportation.  and  dolivory  of  mail  ao  ooon  as  practioablo  aftor  anival  at 
tho  addroscooG  poet  office. 

17.02  DoGOription  of  Sorvioo 

17020  Spooial  dolivery  corvico  is  available  for  mail  sent  under  tho  following 
otacoifioation  oohoduloo: 

a.  First  Claco  Mail 

b.  Poriodicate 

0.   Single  Piooo,  Parcel  Post. 

Bound  Printed  Matter.  Spooial, 
and  Library  Standard  Mail 

17021  Spooial  dolivofy  ic  mado  only  to  addrooooo  where  it io  known  that  ouch 
dolivory  can  bo  mado. 

17.022  Spooial  dolivory  mail  ic  dolivorod  during  proooribod  hours  in  addition  to  regular 
oarrior  dolivory  hours. 

17.023  If  dolivory  cannot  bo  mado  a  notice  of  arrival  io  loft  at  tho  address. 

17.03  Roquiromonto  of  tho  Mailor 


)nt  undor  this  ctaGcification  ochodulo  must  bo  identified  as 
proooribod  by  regulation. 

M.OA  Dopooit  of  Mail 


M.OAO  Spooial  dolivory  mail  must  bo  dopooitod  in  a  manner  proooribod  by  tho  Postal 
Sorvioo. 

1706  Forwarding  and  Rotum 


17.070  Tho  fboo  for  special  dolivory  oorvioo  are  sot  forth  in  Rate  Schedule  SS  17. 
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Amend  Classification  Schedule  SS-18.  Special  Handling,  by  deleting  the  text 
that  is  stricken  and  inserting  the  text  that  is  underiined: 


CLASSIFICATION  SCHEDULE  SS-18~SPECIAL  HANDLING 


18.02       Description  of  Service 


18.021      Special  handling  (cr  opooial  delivery)  servlde  is  mandatory  for  matter  which 
requires  special  attention  in  handling,  transportation  and  delivery. 
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Amend  the  Domestic  Mail  Classification  Schedule  by  inserting  the  following: 


CLASSFICATION  SCHEDULE  SS-19A  —  STAIWPED  CARDS 


19A.01  Definition 

19A.010        Stamped  Cards.  Stamped  Cards  are  cards  with  postage  imprinted  or 
impressed  on  them  and  supplied  by  the  Postal  Service  for  the 
transmission  of  messages. 

19A.01 1        Double  Stamped  Cards.  Double  Stamped  Cards  consist  of  two 
attached  cards,  one  of  which  may  be  detached  by  the  receiver  and 
retumed  by  mail  as  a  single  Stamped  Card. 

19A.020        Description  of  Service.  Stamped  Cards  are  available  for  First-Class 
Mail. 


19A.030        Fees.  The  fees  for  Stamped  Cards  are  set  forth  in  Rate  Schedule 
SS-19A. 
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ATTACHMENT  B  TO  THE 

DECISION  OF  THE  GOVERNORS  OF  THE  UNITED  STATES  POSTAL  SERVICE 

ON  THE  RECOMMENDED  DECISION  OF  THE  POSTAL  RATE  COMMISSION  ON 

SPECIAL  SERVICES  FEES  AND  CLASSIFICATIONS.  DOCKET  NO.  MC96-3 

(MAY  5.  1997) 
CHANGES  TO  DOMESTIC  RATES  AND  FEES 

The  following  material  represents  changes  in  the  domestic  rate  and  fee 
schedules  approved  by  the  Govemors  of  the  United  States  Postal  Service  in 
response  to  the  Commission's  Recommended  Decision  in  Docket  No.  MC96-3. 
Changes  are  generally  identified  by  underiining  additions  and  striking  deletions, 
or  substituting  new  text  for  okl. 
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Delete  Schedule  SS-5.  Certified  Mail,  in  its  entirety  and  replace  it  with  the 
following: 


Schedule  33^  ~  Certified  Mail 


Description 


Sen/ice  (per  mailpiece) 


(in  addition  to  postage) 

$1.35 


Amend  Rate  Schedule  222  by  deleting  the  text  that  is  stricken  and  inserting 
the  text  that  is  underiined. 


FIRST-CLASS  MAIL 
RATE  SCHEDULE  222 

Pat^-STAMPED  CARPS  and  POST  CARDS 
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Delete  Schedule  SS-9.  Insured  Mail,  in  its  entirety  and  replace  it  with  the 
following: . 

Schedule  SS-9  —  Insured  Mali 

Part  a  —  Express 
Mall  Insurance 

Docunnent  Reconstruction 

Covngm  ^^^  addition  to  postage) 

$0.01  to  $500 "°  ^*^^^9® 

Merchandise 

$     0.01  to  $500    IS^'^'    -K 

500.01  to  5000    Vi^^^  „ 

$100  (orfracbon 

thereof)  over  $500 

in  value 

Part  b  —General  Insurance 

D9cl9nd  Value  ^^^  ^ 

(In  addition  to 

postage) 

$    0.01  to  $     50 •  •  W.^      . 

mSitoJ5^::::::::::::'.'.'.'-".'-'.'-'----'-"''-  ^'^pj"^^^^.^^ 

$100  (or  fraction 
thereoO  over  $100 
in  declared  value 
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Delete  Schedule  SS-10.  Post  Office  Boxes  and  Caller  Service,  in  its  entirety 
and  replace  it  with  the  following: 


Schedule  SS-10  —  Post  Office  Boxes  and  Caller  Service 
I.  Semi-annual  Box  Fees^ 


Gnup 
BoxSlxa^  A         B         C    DandE' 


1  $24  $22  $20  $6.00 

2  37  33  29  10.00 

3  64  56  52  18.00 

4  121  109  86  26.50 

5  209  186  144  41.50 

^  A  customer  ineligible  for  carrier  delivery  may  obtain  a  post  office  box  at  no 
charge,  subject  to  administrative  decisions  regarding  customer's  proximity  to  post 
office. 

^  Box  Size  1  =  under  296  cubic  inches;  2  -  296-499  cutMc  inches;  3  -  500-999 
cubic  inches;  4  -  1000-1999  cubic  inches;  5  -  2000  cubic  inches  and  over. 

^  Group  E  post  office  box  customers  sut>iect  to  these  fees  are  those  eligible  for 
carrier  delivery. 

N.        Senrii-annual  CaNer  Service  Fees 

Fee  Group  Fes 

A    $250 

B    $240 

C    $225 

D    $225 

NL      Anmial  Call  Numbsr  Reservation  Fes 

{all  applhabla  Faa  Qmupa) $  30 
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Delete  Schedule  SS-14.  Registered  Mail,  in  its  entirety  and  replace  it  with  the 
following: 

Schedule  SS-14  —  Registered  Mail 


25.000.01  to  $1  million 


Schedule  S8- 14  ~  Registsfed  MaU 

(continued) 


16.65 


Dmelvd  Valtn  ofArticlm^ 


On  addWon  to  postage) 


$0.00  to 

0.00  to 

100.01  to 

500.01  to 

1.000.01  to 

2.000.01  to 

3.000.01  to 

4.000.01  to 

5.000.01  to 

6.000.01  to 

7.000.01  to 

8.000.01  to 

9.000.01  to 

10,000.01  to 

11.000.01  to 

12,000.01  to 

13.000.01  to 

14,000.01  to 

15,000.01  to 

16,000.01  to 

17.000.01  to 

18,000.01  to 

19.000.01  to 

20,000.01  to 

21,000.01  to 

22,000.01  to 

23.000.01  to 

24.000.01  to 


$100 $4.85  (wHhout  insurance) 

100  4.95  (Mh  insunnce)    . 

500  5.40 

1.000  5.85 

2.000  6.30 

3.000  6.75 

4.000  7.20 

5.000  7.65 

6.000  8.10 

7.000  8.55 

8.000  9.00 

9.000  9.45 

10,000 9.90 

11,000  10.35 

12,000  10.80 

13.000  11.25 

14.000  11.70 

15.000  12.15 

16.000  12.60 

17.000  13.05 

18.000  13.50 

19.000 13.95 

20.000  14.40 

21.000  14.85 

22.000  15.30 

23.000  15.75 

24,000  16.20  . 

25,000  16.65 


Handling  Charge 


None 


plus  45  cents  for  each 
$1,000  (or  fraction 
thereof)  over  $25,000 
plus  45  cents  for  each 
$1,000  (or  fraction 
thereof)  over  $1  million 
plus  amount  determined 
by  the  Postal  Service 
based  on  weight,  space 
and  value 

V     Articles  with  a  declared  value  of  more  than  $25,000  can  be  registered,  but  coinpensation 

for  loss  or  damage  is  limited  to  $25,0(X). 
'     Fees  for  articles  with  declared  values  of  more  than  $100  include  insurance. 


Over  $1  million  to  $15  million   455.40 


Over  $15  million 6,755.40 
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Delete  Schedule  SS-16.  Return  Receipts,  in  its  entirety  and  replace  it  with  the 
following: 
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Delete  Schedule  SS-17.  Special  Delivery,  in  its  entirety. 


Schedule  SS-16  —  Return  Receipts 

Description  ^®® 

(in  addition  to  postage) 

Receipt  Issued  at  Time  of  Mailing^ 

Items  other  than  Merchandise    %^^0 

Merchandise  (without  another  special  service) $120 

Receipt  Issued  after  Mailing^ $6.60 


Firot  ClooG  and  Priority  Mail 
Not  more  than  2  poundo 
Ovor  2  poundo  but  not  over  10  poundo 
Ovor 10  pounds 

All  Other  Claoooe 

Not  moro  than  2  pounds 

Ovor  2  pounds  but  not  ovor  10  pounds 

Ovor  10  poundo 


fee- 


(in  oddition  to  postage) 


Afi  AH 

44:26- 
42t40- 


^  This  receipt  shows  the  signature  of  the  person  to  whom  the  mailpiece  was 
delivered,  the  date  of  delivery  and  the  delivery  address,  if  such  address  is  different 
from  the  address  on  the  mailpiece. 

*  This  receipt  shows  to  whom  the  mailpiece  was  delivered  and  the  date  of 
delivery. 
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Amend  Schedule  SS-19.  Stamped  Envelopes,  by  Inserting  the  underlined  text: 


ISS 


Schedule  SS-19  —  Stamped  Envelopes 


Description 


Single  Sale 


fin  addhkm  to  oostaae) 

$0.06 


M  Y 


1997 


UMI 
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Amend  the  Domestic  Mail  Classification  Schedule  by  inserting  the  following: 

Schedule  SS-19A- 

-  Stamped  Cards 

Deacription 

F— 

{In  addition  4opostag9) 

- 

Stamped  Card 

$0.00 

Double  Stamped  Card 

0.00 

[FR  Doc  97-12208  Filed  5-7-97;  9:57  am] 
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DEPARTMEHT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Rene«wable  Energy 

10  CFR  Part  430 

[Dodwt  No.  EE-RiN-93-«01] 

RIN1«M-nAA45 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
tor  Fumaces/Boilers,  Vented  Home 
Heating  Equipment,  and  Pooi  Heaters 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Final  rule. 


The  Energy  Policy  and 
Conservation  Act,  as  amended,  requires 
the  Department  of  Energy  (DOE  or  the 
Departinent)  to  administer  an  energy 
conservation  program  for  certain  major 
household  appliances  and  commercial 
equipment.  Among  other  program 
elements,  the  Act  requires  that  standard 
methods  of  testing  be  prescribed  for 
each  covered  product  Today's  final  rule 
amends  the  test  procediires  for  furnaces 
and  boilers,  vented  home  heating 
equipment,  and  pool  heaters. 
ffFECnVE  DATE:  This  rule  is  efiisctive 
November  10, 1997.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Raster  as  of 
November  10, 1997. 
ADDRESSES:  The  Department  is 
incorporating  by  reference  test 
standards  from  the  American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers,  Inc.  (ASHRAE) 
and  the  American  National  Standards 
Institute,  Inc.  (ANSI).  These  standards 
are  listed  below: 

American  National  Standards 
Institute/ American  Society  of  Heating. 
Refrigerating,  and  Air-Conditioning 
Engineers  Standard  103-1993, 
"Methods  of  Testing  for  Annual  Fuel 
Utilization  Efficiency  of  Residential 
Central  Furnaces  and  Boilers,"  and 
American  National  Standards  Institute 
Standard  Z21.56-1994.  "Gas-Fired  Fool 
Heatos." 

Copies  of  these  standards  may  be 
viewed  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room. 
Forrestal  Building,  Room  lE-190. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Copies  of  the  ANSI/ ASHRAE 
Standard  103-1993  can  be  obtained 
from  ASHRAE  Publication  Sales,  1791 


TuUie  Circle,  NE,  AUanta,  GA  30329, 
(1-800-^ASHRAE).  Copies  of  the  ANSI 
Standard  Z21. 56-1994  can  be  obtained 
from  the  ANSI,  Inc.,  11  West  42nd 
Street,  New  York,  N.Y.  10036,  (212) 
642-4936. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station, 
EE-43, 1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585-0121, 
(202)  586-9142,  FAX  (202)  586-4617. 

Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station,  GC-72, 1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585-0103,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATKM: 

L  Introduction 

A.  Authority 

B.  Background 

n.  Discussion  of  Comments 

A.  Fiunaces 

B.  Vented  Home  Heating  Equipment 
C  Pool  Heaters 

in.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

C  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  Executive  Order  12612. 
"Federalism" 

E.  Review  Under  Section  32  of  the  Federal 
Energy  Administration  Act  of  1974 

F.  Review  Under  Executive  Order  12630, 
"Govanmiental  Actions  and  Interference 
With  ConstitutionaUy  Protected  Property 
Rights" 

G.  Review  Under  the  Paperwock  Reduction 
Act  of  1980 

R  Review  Under  Executive  Order  12988, 

"Qvil  Justice  Reform" 
L  Unfunded  Mandates  Reform  Act  Review 
J.  Review  Under  Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996 

L  Intraductioa 

A.  Authority  . 

Fait  B  of  Title  m  of  the  Energy  Policy 
and  Conservation  Act.  Pub.  L.  94-163. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA) 
Pub.  L.  95-619.  the  National  Appliance 
Energy  Conservation  Act  (NABCA)  of 
1987.  Pub.  L  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Pub.  L.  100-357  and  the  Energy  Policy 
Act  of  1992  (EPACT),  Pub.  L  102-486, 
created  the  Energy  Conservation 
Program  for  Consumer  Products  other 
than  Automobiles  (Program).'  The  13 


consumer  household  products  currently 
subject  to  this  Program  (referred  to 
hereinafter  as  "covered  products") 
include  furnaces/boilers,  vented  home 
heating  equipment,  and  pool  heaters, 
the  subjects  of  today's  notice. 

Under  the  EPCA,  the  Program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (NIST),  is  required  to 
amend  or  establish  new  test  procedures 
as  appropriate  for  each  of  the  covered 
products.  EPCA  section  323,  42  U.S.C. 
6293.  Test  procedures  appear  at  10  CFR 
part  430,  subpart  B.  The  purpose  of  the 
test  procedures  is  to  produce  test  results 
that  measure  energy  efficiency,  energy 
use,  or  estimated  annual  operating  cost 
of  a  covered  product  during  a 
representative  average  use  cycle  or 
p>eriod  of  use.  The  procedures  must  not 
be  unduly  burdensome  to  conduct 
EPCA  section  323(b)(3),  42  U.S.C.  6293 
(b)(3).  A  test  procedure  is  not  required 
if  DOE  determines  by  rule  that  one 
cannot  be  developed.  EPCA  section 
323(d)(1),  42  U.S.C.  6293(d)(1). 

One  hundred  and  eighty  days  after  a 
test  procedure  for  a  product  is  adopted, 
no  manufacturer  may  represent  the 
energy  consumption  of.  or  the  cost  of 
energy  consumed  by.  the  product, 
except  as  reflected  in  tests  conducted 
according  to  the  DOE  procedure.  EPCA 
section  323(c)(2).  42  U.S.C.  6293(c)(2). 
However,  the  180-day  period  referred  to 
in  section  323(c)(2)  may  be  extended  for 
up  to  an  additional  180  days  if  the 
Secretary  determines  that  the 
requirements  of  section  323(c)(2)  would 
impose  an  undue  burden.  EPCA  section 
323(c)(3),  42  U.S.C.  6293  (c)(3). 

Section  323(e)  of  the  Act  requires 
DOE  to  determine  to  what  extent,  if  any. 
a  proposed  test  procedure  would^alter 
the  measured  energy  efficiency  or 
measured  energy  use  of  any  covered 
product  as  determined  under  the 
existing  test  procedure.  If  DOE 
determines  that  an  amended  test 
procedure  would  alter  the  measured 
efficiency  or  measured  energy  use  of  a 
covered  product,  DOE  is  required  to 
amend  the  related  energy  conservation 
standard  accordingly.  In  determining 
the  amended  standard.  DOE  is  required 
to  measure  the  energy  efficiency  or 
energy  use  of  representative  samples  of 
covered  products  diat  minimally 
comply  with  the  existing  standard.  The 
average  efficiency  of  these 
representative  samples,  tested  using  the 
amended  test  procedure,  constitutes  the 


■  Put  B  of  Tills  m  of  tha  Enaigy  Policy  and 
Caosarradaa  Act ,  ••  aoModwi,  is  lahned  to  in  this 


final  nil*  as  tha  "Act"  or  EPCA.  Part  B  of  nil*  m 
U  codified  at  42  U.S.C  62«l-e30». 


amended  standard.  EPCA  section 
323(e)(2).  42  U.S.C.  62g3(eM2). 

B.  Background 

On  March  28. 1984.  the  Department 
published  in  the  Federal  Re^ster  a  final 
rule,  hereinafter  referred  to  as  the  1984 
Final  Rule,  amending  the  test 
procedures  for  furnaces,  vented  home 
heating  equipment,  and  unvented  home 
heating  equipment.  49  FR 12148.  For 
furnaces,  the  1984  Final  Rule  referenced 
the  ANSI/ ASHRAE  Standard  103-1982 
entitled  "Methods  of  Testing  for  Heating 
Seasonal  Efficiency  of  Central  Furnaces 
and  Boilers."  In  addition,  it  prescribed 
fiimace  test  procedures  for  systems  and 
issues  that  were  not  adequately  covered 
by  the  ANSI/ ASHRAE  Standard  103- 
1982.  Those  included,  for  example, 
provisions  for  modulating  and 
condensing  furnaces  and  boilers. 
Particularly  impacted  were  units  with 
thermal  stack  dampers.  Other  deviations 
between  \he  1984  Final  Rule  and  ANSI/ 
ASHRAE  Standard  103-1982  related  to 
oversize  factors,  furnaces  without  draft 
relief  or  direct  exhaust  system,  hot 
water  boiler  fninimnin  retiun  (inlet) 
water  temperature  and  minimum  water 
temperature  rise,  pump  delay  on  boiler 
controls,  an  improved  method  for  the 
determination  of  the  S/F  factor  (the  ratio 
of  stack  gas  mass  flow  rate  to  flue  gas 
mass  flow  rate)  for  furnaces  and  boilers, 
and  the  option  of  an  assigned  jacket  loss 
value  instead  of  actual  measurement 

The  Department  originally  published 
a  test  procedure  for  vented  home 
heatii^  equipment  on  May  2. 1978. 43 
FR  20182.  The  Department  amended 
this  test  procedure  in  the  1984  Final 
Ride,  to  include  a  simplified  vented 
heater  test  procedure  for  heaters  with 
modtdating  controls,  manually 
controlled  vented  heaten,  vmted 
heaters  equipped  with  thermal  stack 
dampers,  and  floor  furnaces.  49  FR 
12169. 

The  Department  publiriied  the  pool 
heater  test  procedure  final  rule  on 
February  7, 1989.  referencing  ANSI 
Standard  Z21. 56-1986  for  gas  pool 
heaters  and  extending  the  test  procedure 
to  cover  oil-fired  pool  heaters.  54  FR 
6076. 

Since  1984,  thioogh  cooperative 
efforts  with  the  furnace  industry  and 
through  the  DOE  test  procedure  waiver  . 
process,  DOE  has  become  aware  of 
several  additional  issues  regarding 
furnace  and  vented  home  heating 
equipment  test  procedures.  On  August 
23, 1003,  DOE  published  in  the  Federal 
»«B*«*">  a  proposed  rule  and  notice  of 
pi^lic  heering.  hereinafter  refianed  to  as 
the  1093  Proposed  Rule,  to  amend  the 
fiimace,  vented  home  heating 
eqoipment,  and  pool  heater  test 


procedures  to  address  these  issues.  58 
FR  44538.  A  public  hearing  was  held  in 
Washington,  DC  on  January  5, 1994. 

After  reviewing  the  comments 
presented  at  the  public  hearing  on 
January  5,- 1994,  and  additional  written 
comments  submitted  following  the 
public  hearing,  the  Department  decided 
to  reopen  the  public  comment  period  to 
solicit  additional  comments  on  one 
subject  of  particular  concern  to 
commenters  in  the  1993  Proposed 
Rule — ^the  application  of  a 
midtiplication  factor  to  the  auxiliary 
electricity  consiuaption  of  a  fossil- 
fueled  appliance.  The  proposed 
multiplication  factor  in  the  1993 
PropcMed  Rule  consisted  of  the  ratio  of 
the  electrical  "source  energy"  (the 
amotmt  of  energy  used  in  producing  the 
electricity  consumed  by  the  appliance) 
to  the  electrical  "site  energy"  (the 
amount  of  electricity  consumed  by  the 
appliance).  The  midtiplication  factor 
was  used  in  the  two  proposed  new 
energy  descriptors,  named  Energy 
Factor  (EF)  and  Aimual  Efficiency  (AE), 
proposed  by  the  Department  to  include 
the  auxiliary  electrical  energy 
consvunption  by  fossil-foeled 
appliances. 

On  January  20. 1995.  the  Department 
published  a  Federal  Register  notice, 
reopening  the  comment  period  to  seek 
comments  on  a  revision  of  the  proposed 
definition  of  the  midtiplication  factor. 
The  new  proposed  defiiution  was  the 
ratio  of  the  cost  of  electricity  to  the  cost 
of  fossil  fuel  to  the  consumer.  60  FR 
4348.  Hie  3&<lay  public  comment 
period  was  extended  by  an  additional 
30  days  at  the  request  of  commenters 
and  was  closed  on  March  21. 1995. 

Today's  notice  amends  the  test 
procedures  for  furnaces  and  boilers, 
vented  home  lmwt<ng  equipmoit  and 
pool  heaters  as  follows: 

(1)  TXyE  is  ammding  the  test 
prtx»dure  for  furnaces  and  boilers  first, 
to  incorporate  provisions  contained  in 
test  procedure  wraivers  granted  to 
diffnent  manufiactuiers  from  1985  to 
1996  and  secondly,  to  include  test 
procedures  for  new  product  't«»«»gw  To 
accomplish  this,  die  ANSI/ ASHRAE 
Standard  103-1993  is  incorporated  by 
rafarenoe  into  die  test  procedure,  in  die 
place  of  ANSI/ASHRAE  103-1988  that 
was  referenced  in  the  1993  proposed 
rule.  (See  below  at  fl.  a.  23.  "ANSI/ 
ASHRAE  Standard  103-1993.")  This 
inccxporation  establishes  revised  test 
procedures  for  the  following  fiunaces 
and  fiaatuies:  Atmospheric  fiunaces  with 
burner  air  inlet  dampers  or  flue 
dampers;  the  jacket  loss  measurement 
for  downflow  fiimaces:  and  fiunaces 
and  boilers  employing  electro- 
mechanical stack  dampers  with  delayed 


opening  and  power  vented  uiuts 
employing  post  purge  during  the  ofi^ 
cycle.  In  addition,  however,  todajr's 
notice  incorporates  into  DOE's  test 
procedure  provisions  that  are 
modifications  of  certain  sections  of 
ANSI/ASHRAE  Standard  103-1993. 
Those  modifications  include  the  limit 
on  air  circulation  blower  delay  time  at 
burner  shut-off  for  furnaces  with 
unvarying  control  on  blower  delay  time, 
deletion  of  the  insulation  requirement 
on  the  intranal  vent  pipe  of  downflow 
furnace  during  the  cool-down  and  heat- 
up  tests,  deletion  of  the  requirement  for 
the  sealing  of  cabinet  ventilation 
openings  during  the  jacket  loss 
measurement,  longer  allowed  free  post 
piirge  time  for  power  vented  imits 
employing  post  pui^ge,  and  input 
requirement  on  interrupted  ignition 
device.  In  addition,  todiay's  final  rule 
provides  procedures  for  the  calculation 
of  the  aimual  fossil  fuel  and  auxiliary 
electrical  energy  consumptions. 

(2)  DOE  is  amending  the  test 
pro(»dure  for  vented  home  heating 
equipment  by,  first,  including  modified 
calculation  procedures  for  the  weighted 
average  steady-state  efficiency  and 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  certain  manually-controlled 
heaters,  and  secondly,  adding  a 
procedure  for  calculating  the  aimual 
energy  consumption  of  fossil  fuel  and 
auxiliary  electrical  energy  for  vented 
home  heating  equipment 

(3)  DOE  is  amending  the  test 
procedure  for  pool  beaten  by  updating 
the  referenced  ANSI  standard  for  pool 
heetos  from  ANSI  Z21. 56-1986  to  ANSI 
Z21.56-1994.  DOE  is  also  adding  a 
procedure  for  r!alfnil»ring  the  annual 
energy  consumption  of  fossil  fiiel  and 
auxiliary  electrical  energy  for  pool 
heaters  and  a  pool  heater  heating 
seasonal  efficiency  descriptor  that  takes 
into  account  the  energy  ccmsumption  by 
the  pilot  light  during  the  standby  period 
of  the  pool  heeting  seeson. 


A  Fiimace* 

In  general,  die  comments  received 
were  supportive  of  the  goals  of  the 
proposed  amendments  to  mcorporate 
provisions  contained  in  waivers 
previously  granted,  to  include  test 
procedures  for  new  product  designs, 
and  to  capture  the  electrical 
consumirtion  of  fiunaces.  Howew,  the 
comments  by  various  (nganizations 
presented  disagreements  with  DC^s 
proposal  on  the  effect  of  some  of  the 
amendments  on  tha  measured  AFUE. 
Additionally,  many  comments  were 
received  on  the  proposed  formulation  of 
energy  descriptors  to  capture  electrical 
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consumption,  on  both  the  1993 
Proposed  Rule  and  the  January  20. 1995, 
Federal  Register  notice. 

In  its  testimony  and  written 
statement,  the  Gas  Appliance 
Manufacturers  Association  (GAMA) 
classified  the  proposed  revisions  to  the 
current  test  procedure  contained  in  the 
1993  Proposed  Rule  into  three 
categories.  (GAMA.  No.  8.  at  2).^ 

The  first  category  comprised  changes 
that  GAMA  states  would  not  lower  the 
measured  AFUE  of  most  existing 
furnace  and  boiler  models,  including 
changes  to  bring  the  test  procedures  in 
line  with  ivaivers  previously  granted. 
GAMA  stated  its  support  for  die 
immediate  implementation  of  most  of 
the  first  category  of  changes. 

The  second  category  included 
changes  that  GAMA  states  would  lower 
the  measured  AFUE  of  most  existing 
furnace  and  boiler  models.  Such  a 
change,  GAMA  claimed,  would  require 
the  Department  to  amend  the  furnace 
and  boiler  efficiency  standards  because 
of  the  impact  on  existing  models  that 
marginally  meet  the  standard. 
According  to  GAMA,  this  would  cause 
confusion  in  the  marketplace, 
acciistomed  as  it  is  to  the  current 
standard,  a  minimum  AFUE  of  78 
percent  for  warm  air  furnaces. 
Additionally,  GAMA  asserted  that  a 
reduction  in  the  measured  AFUE  would 
result  in  many  units  no  longer 
qualifying  for  utility  rebate  programs 
that  fequife  an  AFUE  of  at  least  80 
percent  GAMA  stated  the  view  that 
these  changes  would  place  a  heavy 
burden  on  manufacturers  and  requested 
a  delay  in  the  implementation  of  the 
second  category  of  changes  until  any 
revised  efficiency  standards  went  into 
efiisct  GAMA  puts  the  following 
changes  in  this  category:  Revised 
calodation  for  the  effectiveness  of 
electro-mechanical  stack  dampers; 
power  vented  systems  employing  post 
purge  after  burner  shut-off;  sealing  of 
cabinet  ventilation  openings  during 
|acket  loss  test;  insulation  of  horizontal 
motmted  external  draft  diverters; 
insulation  of  the  flue  collector  box  for 
power  vented  imits;  insulation  of  the 
internal  flue  pipe  for  downflow  furnaces 
during  heat-up  and  cool-down  tests; 
minimiim  values  for  the  draft  fiactor  Dp 
and  Dp;  measurement  of  water  pump 
energy  consumption;  and  test 
requirement  for  modulating  boilers. 

The  third  category  was  the  addition  of 
the  proposed  AE  energy  descriptor. 


1  Writlaa  comnMnU  oa  ths  1993  Propoaod  Rule 
wars  wtignrH  dockat  Dumb«n  and  are  numbarsd 
cooaocutivaly.  Commanls  pra*«nled  at  tha  January 
5.  1994.  public  hearing  are  contained  in  (ha 
tranacnpC 


GAMA  suggested  further  study  on  the 
third  category  before  implementation. 

Consolidated  Industries,  Carrier 
Corp.,  and  Lennox  Industries  supported 
GAMA's  statement.  (Consolidated.  No. 
21,  at  1;  Carrier,  No.  12,  at  1;  and 
Lennox.  Transcript  at  77).  Inter-City 
Products  presented  the  same  list  of 
revisions  regarding  their  potential 
impact  on  AFUE  as  GAM\  did.  Many 
of  the  other  commenters  referred  to 
GAMA's  classification  of  the  three 
categories  of  proposed  revisions  to  the 
DOE  test  procedure  in  their  oral  and 
written  statements  and  these  categories 
are  referred  to  in  the  discussion  of 
comments  below. 

The  following  discussion  addresses 
the  comments  received  on  the  proposed 
rule. 

1.  Furnaces  and  Boilers  With  Small  Air 
Passage  in  the  Flue 

In  the  1993  Proposed  Rule,  DOE 
proposed  to  change  the  limiting  value  of 
10  percent  from  a  flow  rate  ratio  to  an 
area  ratio.  Both  GAMA  and  Inter-City 
Products  supported  the  proposed 
revision.  (GAMA,  No.  8,  at  2;  and  Inter- 
City,  No.  7,  at  4).  No  other  commenters 
offered  comment  on  this  issue.  The 
Department  is  adopting  the  change  in 
sections  8.2.1.2.2  and  8.3.1.2  of  ANSI/ 
ASHRAE  Standard  103-1993  in  today's 
final  rule. 

2.  Air  Circulation  Blower  Delay  at 
Burner  Ignition 

The  1993  Proposed  Rule  specified  a 
minimum  blower  delay  time  of  20 
seconds  during  the  heat-up  test  for 
furnaces  designed  with  non-adjustable, 
unvarying  delay  time  that  is  less  than  20 
seconds.  The  current  fiimace  test 
procedure  requires  a  1.5-minute  delay 
between  the  ignition  of  the  biimer  and 
the  starting  of  the  blower. 
Manufacturers  have  requested  and  been 
granted  waivos  from  this  requirement 
because  of  an  unvarying  time  delay 
designed  into  their  specific  models.  The 
designed  time  delay  granted  in  the 
waivers  varied  from  20  seconds  to  66 
seconds  among  the  specific  models  with 
30  seconds  as  the  predominant  time 
delay.  The  manufacturers  claimed 
increases  in  the  AFUE  value  of  from  0.4 
to  2.0  percentage  points  if  the  designed 
time  delays  were  used  in  the  rating  test 
instead  of  the  1.5  minutes  specified  in 
the  current  test  procedure.  The 
Department's  granting  of  the  waivers 
permitted  those  manufacturers  to  test 
units  with  blowers  having  unvarying 
time  delay  designed  into  them.  In  the 
1993  Proposed  Rule,  the  Department 
proposed  test  procedures  to  allow 
testing  with  an  unvarying  time  delay, 
but  also  proposed  a  minimtim  blower 


delay  time  of  20  seconds  during  the 
heat-up  test  This  is  achieved  b^ 
bypassing  the  electronic  control,  if  the 
designed  non-adjustable,  unvarjring 
delay  time  is  iess  than  20  seconds. 

Both  GAMA  and  Inter-Qty  Products 
opposed  the  requirement  of  a  minimum 
20-second  delay  during  the  heat-up  test 
for  fiimaces  with  desi^ied.  unvarying 
blower  time  delay  at  burner  start-up. 
Amana  Re&igeration.  Inc..  stated  that 
DOE'S  reason  of  avoiding  a  cold  draft  in 
the  occupied  zone  is  an  issue  of 
comfort,  not  energy  efficiency,  and  that 
DOE  should  let  the  competitive 
marketplace  design  products  that  fulfill 
consumers'  desires.  (Amana,  No.  2.  at 
1).  Inter-Oty  Products  stated  that  DOE 
should  not  define  what  occupant 
comfort  is.  and  as  advances  in  heat 
exchanger  technology  come  about,  low 
mass  heat  exchanger  with  very  short 
heat-up  characteristics  will  evolve 
allowing  short  on-time  delays.  Inter-Qty 
Products  also  stated  that  mandating 
time  delays  as  to  occupant  comfort  is  to 
prescribe  the  design  of  a  furnace  and 
would  not  necessity  reflect  the  true 
operation  and  efficiency  of  current  or 
future  furnace  designs.  (Inter-City.  No. 
7.  at  2).  GAMA  and  York  International 
Corp.  gave  similar  reasons  as  Inter-City 
Products  for  opposing  the  20-second 
requirement,  and  stated  that  DOE  is 
acting  outside  its  authority  in  factoring 
occupant  comfort  into  the  efficiency  test 
procedure.  Further  they  stated  that  it  is 
for  the  marketplace,  not  DOE.  to 
discourage  the  sale  of  furnaces  that  do 
not  provide  a  reasonable  level  of 
occupant  comfort  In  addition,  the 
complexity  of  the  electronic  controls 
used  in  today's  furnaces  makes  it  very 
difficxilt  for  a  field  installer  or  repairer 
to  modify  an  unvarying  blower  time 
delay.  (GAMA.  No.  8.  at  16;  and  York, 
No.  10.  at  3.)  Carrier  Corp.  and 
Consolidated  Industries  both  supported 
GAMA's  statement  (Carrier  No.  12.  at  1; 
and  Consolidated.  No.  21,  at  1.)  Mr. 
Woodworth  stated  that  comfort  should 
not  be  the  basis  for  provisions  being 
included  in  a  laboratory  test  procedure. 
Further,  he  suggested  that  the  procedure 
should  be  changed  to  agree  with  section 
9.6.1  of  ANSI/ASHRAE  Standard  103- 
1993,  that  does  not  include  the  20- 
second  requirement  (Woodworth.  No. 
20.  at  5). 

In  the  current  test  procedure  for 
furnaces,  the  1.5-minute  fan  delay  at 
burner  ignition  was  specified  on  the 
basis  of  obtaining  a  low  overall  cost  of 
combined  fossU  fuel  and  auxiliary 
electrical  energy  consimiption.'  This 


was  balanced  with  the  historically 
accepted  industrypractice  in  furnace 
operation  of  providing  occupant 
comfort  In  granting  the  waiver  requests, 
the  Department  recognized  the  advances 
made  by  manufacturers  on  lighter 
weight  heat  exchanger  designs  with  fan- 
assisted  combustion  systems  over  the 
past  decade.  These  advances  permitted 
a  faster  heat-up  of  the  heat  exchanger 
and  a  shorter  fan  delay  time  while  still 
achieving  the  desired  low  overall  energy 
consumption.  In  the  1993  proposed 
rule,  the  Department  believed  that  there 
is  a  limit  to  reducing  the  weight  of  the 
heat  exchanger  and,  in  turn,  a  limit  to 
the  achievable  ininimiim  fan  delay  time. 
This  is  evident  &t>m  the  fan  defay  times 
in  the  waiver  requests,  that  were  mostiy 
greater  than  or  equal  to  30  seconds.  It 
is  possible,  however,  that  as  new 
material  and  technology  evolve,  mi  even 
lighter  weight  heat  exchanger  with 
better  heat  transfer  performance  wiU  be 
developed.  Such  a  heat  exchanger  could 
rrault  in  a  faster  furnace  heat-up  and 
allow  a  fan  delay  time  of  less  than  20 
seconds.  The  20-8econd  minimum  fan 
delay  time  might  become  inappropriate 
for  these  better-designed  fiiniiaces  of  the 
future.  Nevertheless,  for  furnaces 
lacking  such  designs,  the  Department 
believes  that  without  die  minimum  Can 
defay  requirement  used  during  die  test 
for  furnaces  with  non-adjustable, 
unvarying  fan  delay  control,  a 
manufacturer  could  simply  modify  the 
furnace's  electronic  control  without  any 
residting  improvement  in  its  heat 
transfer  performance.  Thus,  die 
manufacturer  would  obtain  a  higher 
AFUE  value.  The  Department  assumes 
that  consideration  of  consumer 
satisfaction  in  the  long  term  will 
prevent  that  practice. 

Based  on  the  above  reasons,  the 
Department  has  decided  to  drop  the 
proposed  requirement  of  a  20-second 
minimum  fan  defay  for  furnaces 
designed  with  a  non-adjustable, 
imvarying  blower  time  defay  during  the 
heat-up  test.  Instead.  DOE  is  adopting 
the  procedure  specified  in  section  9.6.1 
of  ANSI/ASHRAE  Standard  103-1993  in 
today's  final  rule. 

3.  Air  Circufation  Blower  Delay  at 
Bumn  Shut-off 

In  the  1993  Proposed  Rule,  DOE 
proposed  a  modification  to  the  ANSI/ 
ASHRAE  Standmd  103-1988  version  of 
the  procedure  now  specified  in  section 
9.5.1.2.2  of  ANSI/ASHRAE  Standard 
103-1993.  The  modification  requires 
that  a  fiimace,  if  designed  writh  an 
unvarying  time  defay  that  does  not 
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provide  the  same  blower  defay  time  that 
is  specified  for  units  with  adjustable 
blower  control,  shall  be  tested  with  the 
blower  control  bypassed,  and  the  blower 
manually  controlled  to  give  the  defay 
time  specified  during  the  cool-down 
test  This  defay  time  is  three  minutes  for 
non-condensing,  or  1.5  minutes  for 
condensing  furnaces,  or  40*F  ^ 
temperature  difference,  whichever  gives 
the  longer  time  defay. 

During  the  cool-down  test  the  extant 
test  pro^dore  allows  a  defay  in  blower 
shut-off  of  three  minutes  (1.5  minutes 
for  condensing  furnaces)  or  until  the 
supply  air  temperature  drops  to  a  value 
of  40°F  above  the  inlet  air  temperature, 
whichever  gives  the  longest  time  defay. 
ANSI/ASHRAE  Standard  103-1993 
provided  an  additional  exception 
(section  9.5.1.2.2)  that  for  a  furnace 
without  adjusfable  fan  control,  the  defay 
shall  be  as  designed. 

Both  GAMA  and  Inter-City  Products, 
as  well  as  other  cranmentwrs.  expressed 
opposition  to  the  specified  maximum 
time  ddays  for  blowers  ^^th  unvarying 
time  defay  in  the  proposed  test 
procedure  during  the  cool-down  test 
Inter-City  Products  stated  that  older  or 
heavier  mass  heat  exchangers  may 
require  more  than  three  minutes  of  cool- 
down  time.  They  gave  the  same  reasons 
as  given  in  Inter-Qty  Products' 
comments -against  blower  time  defay  at 
burner  ignkion  in  opposing  the  use  of 
occupant  comfort  as  the  criterion  in 
determining  the  maximum  allowable 
time  delay.  (Inter-Qty.  No.  7,  at  2). 
GAMA  gave  similar  reasons  as  Inter-Qty 
Products  in  opposing  the  requirement 
with  respect  to  high  mass  heat 
excdiangers.  Further,  they  gave  the  same 
reasons  as  given  in  GAMA's  comments 
against  blower  time  delay  at  burner 
ignition  in  opposing  the  use  of  occupant 
comfort  as  a  criterion  in  the  test 
procedure.  GAMA  also  pointed  out  the 
difficulty  of  adjusting  an  unvarying 
electronic  time  delay  control  in  the 
field.  (GAMA.  No.  8,  at  16).  York 
International  gave  similar  reasons  as 
GAMA.  (Yoric  International.  No.  10.  at 
3).  Carrier  Corp.  and  Consolidated 
Industries  both  supported  GAMA's 
statement  (Carrier.  No.  12,  at  1;  and 
Consolidated.  No.  21.  at  1).  The 
Califomfa  Energy  Commission  (CEC) 
pointed  out  that  the  wording  in  section 
8.4  of  appendix  N  in  the  1993  Proposed 
Rule  is  misleading.  It  stated  that  the 
time  delay  criterion  of  40'F  temperature 
diffarence  between  supply  air  and 
return  air  for  units  widi  adjustable  fan 
control  can  be  interpreted  as  not 
appljring  to  condensing  furnaces.  Also, 
the  time  to  reach  the  40*F  differential 
after  burner  shut-off  may  be  shorter  than 
three  minutes,  resulting  in  both  a  cold 


draft  and  a  highw  rating  that  fail  to 
achieve  a  reasonable  level  of  occupant 
comfort  (CEC,  No.  25,  at  1). 

In  the  current  test  procedure  for 
furnaces,  the  requirement  for  nMnrimnm 
fan  delay  time  after  burner  shut-off  was 
specified  on  the  basis  of  obtaining  an 
overall  low  cost  of  combined  fossil  fuel 
and  auxiliary  electrical  energy 
consumption  balanced  with  the 
historically  accepted  industry  practice 
in  furnace  operation  to  provide 
occupant  comfort  The  after  burner  shut- 
off  is  defined  as  three  minutes,  or  1.5 
minutes  for  condensing  furnaces,  after 
the  burner  shuts  off.  or  until  the  supply 
air  temperature  drops  to  a  value  of  40*F 
above  the  inlet  air  temperature, 
whichever  gives  a  longer  fan-on  time. 
The  Department  raco^iized  the  heat 
capacity  of  a  heavier  mass  heat 
exchanger  in  retaining  a  greater  amount  - 
of  heat  mergy.  This  is  evidenced  by  the 
specification  in  the  existing  test 
procedure  of  either  three  minutes  (1.5 
minutes  for  condmsing  furnaces)  or 
40*F  differential  in  planum  to  return  air 
temperature,  whichever  gives  a  longer 
fan-on  time.  The  removal  of  the 
mfciriinnfTi  fian-fin  time  requirement" 
could  encourage  some  manufacturers  to 
lengthen  the  fan-on  time  after  burner 
shut  off  without  an  accompanying 
improvement  in  furnace  desigcL  "Hie 
manufacturers  could  do  this  by  simply 
rhanging  the  electronics  in  the 
controller.  Those  furnaces  would  be 
able  to  obtain  a  slighUy  higher 
calcufated  AFUE  by  using  a  lower  flue 
gas  temperature  measured  at  nine 
minutes  after  burner  shut-off  when  the 
fan  runs  longer.  Those  furnaces 
however,  would  actually  lie  consuming 
greater  electrical  mergy  than  the  savings 
in  fossil  fiiel.  This  would  be  contrary  to 
the  intent  of  EPCA  to  reduce  the 
nation's  overall  energy  consumption. 

Based  on  the  reasons  given  above,  and 
the  fact  that  the  proposed  provision 
does  not  affect  the  rating  of  any  existing 
fiimaces,  today's  final  rule  prescribes 
the  minriTniiiTi  blower  defay  time 
criterion  specified  in  the  1993  Proposed 
Rule.  This  specification  is  for  a  fiimace 
designed  with  an  unvarying  blower  time 
defay  during  the  cool-down  test  in 
today's  final  rule. 

With  respect  to  the  comment  by  the 
CEC,  the  D^Mftment  agrees  that  the 
wording  in  die  1993  Proposed  Rule  u 
misleading.  In  today's  rule,  therefore, 
the  wording  of  ANSI/ASHRAE  Standard 
103-1993.  section  9.5.1.2.1,  which 
includes  the  40*F  tempwature 
difference  for  condensing  fiimaces,  is 
adopted  instead.  CEC  also  commented 
that  for  certain  fiimaces  the  40^ 
temperature  differential  could  be 
reached  in  less  than  three  minutes  and 
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thus  creating  a  possible  cold  draft.  The 
blower  time  delay  criterion  is  prescribed 
for  blowers  with  adjustable  time  delay 
control  in  the  ciurent  furnace  test 
procedure.  Changing  the  criterion 
would  require  the  retesting  of  many 
existing  furnaces.  Also,  the  criterion 
was  agreed  to  by  consensus  of  the 
ASHRAE  Standard  Project  Committee 
(SPC)  103  and  specified  in  ANSI/ 
ASHRAE  Standard  103-1993.  The 
Department  sees  no  reason  to  change 
that  criterion  presently. 

In  the  1993  Proposed  Rule,  the 
Department  also  specified  an  exception 
to  the  delay  time  requirement  for 
furnaces  that  employ  a  single  motor  to 
drive  a  power  burner  and  the  air 
circulation  blower.  In  that  case,  the 
power  burner  and  the  blower  would  be 
stopped  together.  The  current  test 
proic^iue  includes  this  exception  of 
simultaneous  start/stop  operations 
during  both  the  heat-up  and  the  cool- 
down  tests.  ANSI/ ASHRAE  Standard 
103-1993  specifically  includes  this 
exception  in  the  heat-up  test  but  it  is  not 
specified  in  the  section  for  the  cool- 
down  test  The  Department  considered 
it  to  be  only  an  inadvertent  omission  in 
ANSI/ ASHRAE  Standard  103-1993. 
There  was  no  comment  received  on  this 
issue,  and  the  Department  is  specifying, 
in  today's  final  rule,  the  modification  to 
ANSI/ ASHRAE  Standard  103-1993.  The 
Department  specifies  that  if  a  single 
motor  drives  a  power  burner  and  the  air 
drcolating  blower,  the  power  burner 
and  the  blower  shall  be  stopped  together 
during  the  cool-down  test. 

4.  Burner  Box  Inlet  Damper  and  Flue 
Damper 

Both  GAMA  and  Intar-City  Products 
supported  the  proposal  to  incliide  a 
tracer  gas  test  method  for  atmospheric 
furnaces  with  inlet  or  flue  dampers. 
(GAMA.  No.  8,  at  2;  and  Inter<fity,  No. 
7.  at  4).  There  were  no  other  comments 
on  this  issue.  The  Department  has 
included  this  provision  in  today's  final 
rule. 

5.  Jacket  Loss  Test  for  Downflow 
Furnaces 

The  proposal  in  the  1993  Proposed 
Rule  to  include  a  jacket  loss  test  for 
downflow  furnaces  was  supported  by 
both  GAMA  and  Inter-City  Products. 
(GAMA,  No.  8,  at  2;  and  Inter-City,  No. 
7,  at  4).  These  were  the  only  comments 
on  this  issue.  The  Department  is 
adopting  the  proposed  jacket  loss  test 
procedure  for  downflow  furnaces  as 
specified  in  ANSI/ ASHRAE  Standard 
103-1993  referenced  in  today's  final 
rule. 


6.  Blower  Compartment  Heat  Loss 
During  Jacket  Loss  Test 

Both  GAMA  and  Inter-City  Products 
supported  the  proposal  in  the  1993 
Proposed  Rule  to  exclude  the  surface 
area  of  the  blower  compartment  in  the 
jacket  loss  test.  The  CEC  believed  that 
the  blower  compartment  should  not  be 
considered  as  part  of  the  duct  system 
and  that  the  heat  loss  through  the 
blower  compartment  should  be 
measured  in  the  jacket  loss  test.  It  stated 
that  if  the  blower  compartment  is 
considered  as  the  duct  system,  then  the 
insulation  requirement  for  duct  systems 
in  building  codes  will  apply  to  the 
compartment.  The  CEC  believed  that 
this  is  not  presendy  done  to  the  furnace 
cabinet  in  the  field  and,  in  addition, 
manu&cturers  and  others  may 
recommend  against  the  insulation,  of  the 
cabinet.  (CEC,  No.  25,  at  2). 

The  Department  believes  that  for  most 
furnaces,  the  blower  compartment  is  in 
the  return  air  side  of  the  cabinet.  The 
surface  temperature  of  the  blower 
compartment  will  be  nearly  the  same  as 
the  air  temperature  around  the 
compartment,  and  the  he^  loss  from 
that  surface  to  the  test  room  air  will  be 
negligible.  The  added  burden  of 
instrumenting  ti^  blower  compartment 
surface  with  tnnmocouples  is  not 
justified.  The  Department  is  therefore 
not  adopting  the  CEC's  suggestion  of 
requiring  some  mechanism  for 
measuring  the  heat  loss  from  the  blower 
compartment  The  Department  is 
adopting  the  provision  of  excluding  the 
surface  area  at  the  blower  compartment 
in  the  jacket  losatast  as  specified  in  the 
ANSI/ASHRAE  Standard  103-1999 
rafarenced  in  today's  final  rule. 

7.  Revised  Piping  Arrangement  for  Hot 
Water  Boilers 

Both  GAMA  and  hiter-Qty  Products 
supported  the  proposal  in  the  1993 
Proposed  Rule  for  a  revised  piping 
arrangement  for  hot  water  boilers. 
(GAMA,  No.  8.  at  2:  and  Inter-City,  No. 

7,  at  4).  This  was  the  only  comment  on 
this  issue.  The  Department  has  adopted 
this  provision  as  specified  in  ANSI/ 
ASHRAE  Standard  103-1993.  which  is 
referenced  in  today's  final  rule. 

8.  Maintaining  of  Draft  During  Off-Cycle 

Both  GAMA  and  Inter-City  Products 
supported  the  proposal  to  maintain  draft 
during  off-cycle  for  only  those  oil-fueled 
or  power  gas  burner  furnaces  that 
employ  barometric  dampers  for  draft 
control.  (GAMA,  No.  8,  at  2;  and  Inter- 
aty.  No.  7,  at  4).  This  was  the  only 
comment  on  this  issue.  The  Department 
has  adopted  this  provision  as  specified 


in  ANSI/ASHRAE  Standard  103-1993. 
which  is  referenced  in  today's  final  rule. 

9.  Tests  Requirement  for  Modulating 
Units 

In  the  1993  Proposed  Rule.  DOE 
proposed  to  correct  the  following 
discrepancy  between  the  cxirrent  DOE 
test  procedure  and  ANSI/ASHRAE 
Standard  103-1988,  which  DOE 
proposed  to  reference.  The  current  DOE 
test  procedure  requires  that  for  step 
modulating  units,  the  steady-state 
efficiency  test  shall  be  conducted  at 
both  the  mnvimiim  and  the  reduced 
input  rates.  The  ANSI/ASHRAE 
Standard  103-1988  required  the  above 
tests  at  the  reduced  rate  only.  The  1993 
Proposed  Rule  made  clear  that  DOE 
would  continue  to  require  testing  at 
both  rates. 

Both  GAMA  and  Inter-City  Products 
supported  the  proposal  for  testing 
modulating  furnaces.  GAMA  put  the 
proposed  correction  to  ANSI/ASHRAE 
Standard  103-1988  for  testing 
modulating  boilers  into  the  category  of 
proposals  on  which  it  asked  for  delay  in 
implementation  until  revised  efficiency 
standards  are  adopted.  (GAMA,  No.  8,  at 
4;  and  Inter-City,  No.  7.  at  4).  Carrier 
Corp.  and  Consolidated  Industries  bodi 
supported  GAMA's  position.  (Carrier. 
No.  12,  at  1;  and  Consolidated,  No.  21, 
at  1).  The  Department  does  not  agree 
with  the  commmits  that  the  correction  is 
a  revision  to  the  existing  DOE  test 
procedure  for  modulating  boilers.  Such 
a  test  is  already  included.  Specifically, 
the  conditions  (at  rated  input  or  reduced 
input)  under  which  heat-up  and  cool- 
down  tests  are  to  be  conducted  are 
already  specified  in  the  ciurent  DOE  test 
procedure.  (See  sections  3.1,  3.2,  3.4, 
and  4.5  of  wpendix  N  to  subpart  B  of 
part  430.)  The  proposed  clarification  for 
the  (^tional  tracer  gas  test  at  rated  input 
or  at  a  reduced  input  rate  is  to  make 
certain  that  the  resulting  measured  draft 
factor  Dp  value(s)  would  be  consistent 
with  the  other  measured  quantities 
when  th^  are  combined  in  the 
calculation  procedure  for  the  off-cycle 
losses.  The  Department  believes  that 
this  clarification  will  have  either  no 
efiiect,  or  negligible  effect  on  an 
insignificant  number  of  units. 

Such  a  requirement  was  not  clearly 
stated  m  ANSI/ASHRAE  Standard  103- 
1988.  but  in  DOE's  view  it  was  implicit 
in  that  standard.  The  Department 
proposed  this  provision  in  the  1993 
Proposed  Rule  only  to  clarify  the 
language  in  the  thni-referenced  ANSI/ 
ASHRAE  Standard  103-1988.  The 
Department  has  therefore  adopted  this 
provision  as  specified  in  ANSI/ASHRAE 
Standard  103-1993.  which  is  referenced 
in  today's  final  rule. 


10.  On-Cyde  Time  Constant  and  Off- 
Cycle  Time  Constant 

Both  GAMA  and  Inter-City  Products 
supported  the  proposal  for  the  on-cycle 
time  constant  and  off-cycle  time 
constant  (GAMA,  No.  8,  at  2;  and  Inter- 
Qty,  No.  7,  at  4).  The  Department  has 
adopted  this  provision  as  specified  in 
ANSI/ASHRAE  Standard  103-1993, 
which  is  referenced  in  today's  final  rule. 

11.  Multiplication  Factor  for  Jacket  Loss 
for  Firmed  Tube  Boilera  for  Isolated 
Combustion  System  (ICS) 

In  the  1993  Proposed  Rule,  DOE 
proposed  to  use  the  multiplication 
factor  of  CjsO.50.  Both  GAMA  and  Inter- 
City  Products  supported  the  proposal 
for  the  value  of  die  multiplication  factor 
for  jacket  loss  for  finned  tube  boilers. 
(GAMA,  No.  8.  at  3;  and  Inter-City,  No. 
7,  at  4).  The  Department  has  adopted 
this  provision  as  specified  in  ANSI/ 
ASHRAE  Standard  103^1993.  which  is 
referenced  in  today's  final  rule. 

12.  Calculation  Procediire  for  Electro- 
Mechanical  Stack  Dampen 

GAMA  commented  that  the  proposed 
calculation  procedure  for  evaluating  the 
effectiveness  of  a  stack  damper  would 
reduce  the  measured  AFUE  of  both 
furnaces  and  boilers.  (GAMA,  No.  8,  at 
3).  GAMA  believes  that  the  proposed 
changes  would  affect  the  efficiency 
rating  of  existing  warm  air  furnaces. 

In  the  case  of  warm  air  furnaces,  the 
Department  has  considered  the 
comment  and  disagrees  with  the 
statement  that  the  proposed  changes 
would  affect  the  efficiency  rating  of 
existing  wrarm  air  fiirnaces.  Rriening  to 
Tthle  6.  System  Numbers,  and  sections 
11.2.9.18, 11.2.10.3  and  11.2.10.4  of 
ANSI/ASHRAE  103-1993.  a  stack 
damper's  operation  has  no  effect  on  a 
warm  air  furnace  installed  as  an  Isolated 
Combustion  System  (ICS)  No.  9  or  10. 
Because  the  existing  non-weathwized 
warm  air  furnaces  are  rated  as  ICS 
systems,  the  problems  cited  by  GAMA 
do  not  apply  to  eoosting  furnaces.  Also, 
because  any  direct  vent  system  is 
defined  as  system  No.  9  or  10,  the 
problems  likewnse  would  not  apply  to 
direct  vent  systems  such  as  thate  used 
for  most  mobile  home  furnaces. 

In  the  case  of  boilers,  which  are 
installed  indoora  and  rated  as  indoor 
systems,  the  effect  of  the  revisions  on 
the  measured  AFUE  would  be  very 
small.  Fat  most  existing  boilers  the 
•tack  damper  closes  within  30  seconds 
after  the  main  burner  is  shut  off.  and  the 
efEact  will  be  on  the  order  of  0.1 
percentage-point  change  in  AFUE.  The 
effect  is  therefore  negligible  for  any 
stack  damper  that  is  ccanpletely  dosed 


within  the  30-secottd  interval.  The 
effiact.  however,  could  be  large  if  the 
damper  closing  time  delay  were  to  be 
extended  for  a  long  period.  Such  an 
extension  would  take  advantage  of  the 
deficiency  in  the  current  procedure, 
where  the  damper  is  assumed  to  dose 
instantaneously  after  the  burner  shut- 
off.  The  Department  has  therefore, 
adopted  the  revision  as  proposed  in  the 
1993  Proposed  Rule  (and  as  included  in 
ANSI/ASHRAE  Standard  103-1993)  in 
today's  final  rule. 

13.  Power  Vented  Systems  Employing 
Post  Purge  After  Burner  Shut-Off 

La  the  1993  Proposed  Rule,  the 
maximum  free  post  purge  time  was 
specified  to  be  five  seconds  for  both  gas- 
and  oil-fired  furnaces  and  boilers.  There 
were  seven  comments  on  this  proposal. 
GAMA  stated  that  the  proposed 
maximum  free  post  purge  time  would 
significantly  reduce  the  measured  AFUE 
of  most  existing  models,  and  require 
DOE  to  amend  the  NAECA  furnace  and 
boiler  efficiency  standards  for  existing 
modeb  that  marginally  meet  the  current 
minimum  standud  of  78  percent  AFUE 
for  furnaces  and  80  percent  for  boilen. 
(GAMA,  No.  8,  at  4).  Carrier  Corp., 
Consolidated  Industries,  and  Lennox 
Industries  all  supported  GAMA's 
position.  (Carrier,  No.  12.  at  1; 
Consolidated.  No.  21,  at  1;  and  Lennox. 
Transcript,  at  77). 

Intercity  Products  requested  that  the 
implementation  of  this  and  other 
cat^ory  2  revisions  be  postponed  to  a 
future  rulemaking,  coordinated  with 
inqtlemmtation  of  amendments  to 
fiiniace  twinimiim  efficiency  standards. 
To  support  its  request,  Inter-City 
Products  commented  that  DOE  needs  to 
lower  die  minimnin  standard  on 
maigiiial  units  to  correspond  to  changes 
in  test  procedure  measurements,  and 
address  the  problem  associated  mdi  the 
utility  rebate  program.  Inter-City 
Products  further  stated  that  for  the 
manufscturers  to  modify  these  models, 
such  that  they  attain  the  80  percent 
AFUE  value,  the  redesigned  equipment 
may  operate  in  the  condensing  rc^on 
that  can  affect  peifonnaiice.  reliabdlity. 
and  life  of  both  the  equipment  and  thia 
associated  vent  sjrstem.  (Inter-Qty.  No. 
7.  at  3). 

Energy  Kinetics,  Inc.  commented  that 
the  proposed  revision  does  not  covw 
systems  equipped  with  a  power  burner 
and  a  draft  iiiducer.  Energy  Kinetics 
steted  that  the  off-cyde  flue  gas  flow 
rate  with  oidy  the  inducer  on,  but  not 
the  power  biuner,  is  significanUy 
reduced  from  the  on-cycle  flow  rate. 
According  to  Energy  Kinetics,  since  the 
proposed  revision  in  the  1993  Proposed 
Rule  uses  the  on-cyde  flue  gas  volume 


flow  rate  as  a  base  to  compute  the  flue 
loss  during  the  post  purge  period,  the 
loss  will  be  higher  than  it  ^ould  be. 
Energy  Kinetics  suggests  that  a  tracer 
gas  option  be  allowed  for  this  type  of 
system.  (Energy  Kinetics,  No.  16,  at  6). 

The  independent  commenter,  Mr. 
John  Woodworth  asserted  that^Msed  on 
research  conducted  at  Brookhaven 
National  Laboratory,  the  post-purge 
provisitms  are  not  accurate  for  oil-fired 
furnaces  and  boilers  with  relatively  long 
post  purge-periods.  He  reasons  that  to 
reduce  the  test  burden  on 
manufacturers,  the  provisions  assume  a 
linearly  decreasing  flue  gas  temperature 
between  the  beginning  and  the  end  of 
the  post  purge  period.  Thus, 
measurements  at  only  two  points  are 
required  in  the  calculatioiL  According 
to  Mr.  Woodworth,  this  assumption  of  a 
linearly  varying  temperature  is  valid 
only  for  a  limited  interval,  since  the 
temperatiire  will  eventually  level  off  to 
nearly  ambient  conditions  over  a  long 
purge  period.  Mr.  Woodworth 
recommraids  that  DOE  adopt  the 
provisions  of  ANSI/ASHRAE  Standard 
103-1993  which  limit  the  post  purge 
period  during  the  test  to  180  seconds. 
(Woodworth.  No.  20,  at  4). 

The  Department  believes  that  the  use 
of  a  post  purge  in  power  vented  units 
during  the  off-cyde,  when  longer  than 
necessary,  is  a  waste  of  energy  because 
a  forced  purge  increases  the  loss  of  the 
residue  heet  in  the  furnace  or  boiler 
through  the  vent  system.  A  forced  purge 
is  the  fnced  combustion  air  flow 
through  the  heat  exchanger.  (Hven  the 
deficiencies  in  the  existing  test 
procedure  described  in  the  1993 
^Proposed  Rule.  DOE  is  aware  that  the 
current  procedure  could  encourage  a 
mamifBTturw  to  use  a  long  post  purge 
period  to  obtain  a  higher  ouculatod 
AFUE  rating  while  actually  wasting 
more  energy  through  the  vent  system. 
Tests  conducted  at  NIST  on  a  gas 
furnace  writh  an  induced  draft 
combustion  blovrer  showed  that 
increasing  the  post  purge  interval 
increesed  the  flue  loss,  but  the 
calculated  AFUE  besed  on  current  test 
procedure  showed  an  increase  in  value. 
The  discrepancy  betwreen  the  AFUE 
based  on  the  current  calculation 
procedure,  and  on  the  proposed 
calculation  procedure,  becomes 
progressively  greetn  with  an  increesing 
post  purge  poiod.  The  difference  was 
0.9  percentage  points  widi  30  seconds 
post  purge  and  increased  to  4.5 
percentage  points  with  180  seconds  post 
purge.  Yet  the  calculated  AFUE  besed 
on  die  current  test  procedure  showed  a 
gain  (from  the  condition  of  no  poet 
purge)  of  about  0.2  pocentage  points  at 
30  seconds  post  purge  to  nearly  1.0 
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percentage  point  at  180  seconds  post 
purge. 

Data  gathered  indicated  that  the  six 
major  control  manu&ctuiers  surveyed 
all  have  post  purge  timing  of  30  seconds 
or  less  on  their  post  purge  control 
equipment.  The  data  was  gathered  by 
the  Lawrence  Berkeley  National 
Laboratory  (LBNL)  for  DOE  regarding 
the  current  practice  of  the  fiimace 
industry.  The  survey  showed  that  if  the 
free  post  purge  time  is  extended  from 
five  seconds,  as  proposed  in  the  1993 
Proposed  Rule,  to  30  sectmds  before  the 
post  purge  calculation  method  is 
required,  most  of  the  existing  furnace 
and  boiler  models  that  employ  post 
purge  will  be  treated  as  if  there  is  no 
post  purge.  With  post  purge  timing  of  30 
seconds,  no  retesting  or  re-rating  will  be 
required  and  no  reduction  in  AFUE  will 
result  for  those  existing  furnaces  and 
boiler  models. 

Based  on  the  above  reasons.  DOE  is 

rhanging  the  ma^rimiim  free  post  purge 

time  of  five  seconds  in  the  1993 
Proposed  Rule  to  30  seconds.  That  is, 
only  units  with  post  purge  time  longer 
than  30  seconds  shall  be  tested  by  the 
prescribed  post  purge  test  procedure. 
Further,  units  with  post  purge  periods 
of  less  than  or  equal  to  30  seconds  shall 
be  tested  without  the  post  purge  test 
procedure.  The  Department  agrees  with 
the  commenters  that  if  the  maximum 
free  post  purge  time  is  limited  to  the 
proposed  five  seconds,  some  existing 
furnace  and  boiler  models  that  employ 
post  purge  time  between  five  and  thirty 
seconds  would  have  to  be  retested.  The 
Department  acts  today  to  limit  the 
burden  on  the  manufacturers  of 
retesting  those  models  and  the 
possibility  of  lower  AFUE  ratings.  The 
Department  is  prescribing,  in  today's 
final  rule,  the  modified  free  post  purge 
period  of  30  seconds  as  the  criterion  for 
applying  the  revised  test  and  calculation 
procedures  for  units  that  employ  post 
purge  after  burner  shut  off. 

DOE  believes,  however,  that  with  this 
exception,  where  the  maximnm  free 
post  purge  time  is  thirty  seconds, 
additional  «iergy  is  being  lost  through 
the  venting  system  by  the  combxistion 
blower.  The  Department  will  continue 
to  examine  this  subject  and  may 
ctHisider  later  implementation  of  the 
original  five  second  criterion,  which  is 
based  on  the  technical  judgement  of  the 
ASHRAE  Standard  Project  Committee 
(SPC)  that  developed  ANSV ASHRAE 
Standard  103-1993. 

Secondly,  on  the  issue  of  oil-fired 
furnaces  and  boilers  that  have  purge 
periods  greater  than  three  minutes,  the 
Department  acts  to  limit  the  post  purge 
time  to  180  seconds  diiring  the  rating 
test  as  suggested  by  commenter  Mr.  ^hn 


Woodworth.  If  the  designed  post  purge 
time  is  longer  than  180  seconds,  me 
blower  control  is  to  be  bypassed  and  the 
blower  manually  tiuned  off  during  the 
cool-down  test.  This  provision  is 
specified  in  ANSI/ ASHRAE  Standard 
103-1993,  which  is  referenced  in 
today's  final  rule. 

The  comment  by  Energy  Kinetics  on 
the  difference  in  the  flue  gas  flow  rate 
between  the  on-cycle  (power  burner  and 
inducer  on)  and  off-cycle  (only  inducer 
on  during  post  purge)  on  oil-&ed 
boilers,  if  the  draft  inducer  is  an  integral 
part  of  the  boiler  supplied  by  the 
manufactiirer.  would  require  additional 
study.  Therefore,  this  type  of  boiler  is 
not  covered  by  today's  final  rule.  The 
Department  will  continue  to  solicit 
additional  data  on  the  on-cycle  and  off- 
cycle  operations  of  this  type  of  boilers, 
and  will  issue  a  revision  to  the  test 
procediire  at  a  future  time. 

14.  Sealing  of  Ventilation  Openings 
During  Jacket  Loss  Test 

The  1993  Proposed  Rule  would 
require  conducting  the  jacket  loss  test 
with  the  ventilation  openings  sealed. 
There  were  six  comments  on  this  issue. 
GAMA  provided  data  from  tests  recently 
conducted  at  the  ETL  Testing 
Laboratories  of  the  Inchcape  Testing 
Services  (ETL).  This  data  showed  that 
for  four  furnace  models  tested  for 
sealing  the  ventilation  openings  in 
jacket  loss  test,  the  percentage  point 
reductions  in  AFUE  were  1.0. 0.5, 0.7 
and  0.1  for  models  currently  rated  at 
AFUE  of  78.7  percent.  80.0  percent,  80.0 
percent  and  78.0  percent,  respectively. 
Thus,  two  modek  would  be  below  the 
78  percent  minimum  wd  two  models 
would  be  below  the  80  percent  rebate 
criteria  if  tested  pursuant  to  the 
proposed  revision.  (GAMA,  No.  8,  at  4 
and  A-1).  Carrier  Corp.,  Consolidated 
Industries,  and  LeniMx  Industries  all 
supported  GAMA's  position  (Carrier, 
No.  12.  at  1;  Consolidated,  No.  21,  at  1; 
and  Lennox,  Transcript,  at  77).  Inters 
City  Products  made  several  assertions 
on  this  issue.  First,  it  stated  that  sealing 
ventilation  openings  could  potentially 
reduce  AFUE  by  0.3-O.5  percent 
Second,  it  stated  that  an  attempt  to 
determine  which  louver  openings  are 
for  ventilation  air  egress  and  which  are 
for  intake  cooling  air  would  be  a  time- 
consuming  and  subjective  test 
procedure.  Third,  the  company  claimed 
that  a  louver  acting  as  ventilation  air 
intake  in  one  operating  mode  may  be  an 
exhaust  louver  in  another.  Fourth,  it 
asserted  that  additional  test  time  in 
development,  agency  certification,  and 
independent  efficiency  audits  (by  ETL) 
would  increase  manufacturers'  costs 
substantially.  Finally,  arrording  to 


Inter-City,  the  revised  procedure  would 
lower  the  baseline  efficiencies  of 
equipment  currently  at  78  percent 
(Inter-City,  No.7,  at  2).  The  CEC 
suggested  that  air  leakage  during  the 
jacket  loss  test  from  any  part  of  the 
furnace  cabinet  should  represent  the 
performance  of  the  product  as  installed 
in  the  field.  Any  joints,  holes,  or  other 
openings  should  remain  as  shipped  by 
the  manufacturer  and  should  not  be 
taped  or  sealed  for  the  test  (CEC,  No. 
25,  at  2). 

iroday's  final  rule  does  not  include 
the  sealing  of  furnace  cabinet 
ventilation  openings  during  the  jacket 
loss  test,  and  the  sealing  requirement 
specified  in  section  8.6.1.1  of  the 
referenced  ANSI/ ASHRAE  Standard 
103-1993  has  not  been  included  in 
today's  rule.  Upon  review,  the 
Department  considers  that  sealing  of  the 
ventilation  openings  will  result  in  a 
more  accurate  measure  of  the  combined 
effects  of  conduction  and  radiation  heat 
loss.  This  is  the  heat  loss  from  the 
cabinet  surface  to  the  test  room 
surroundings  and  the  convective 
cooling  of  the  airflow  into  and  out  of  the 
spaces  adjacent  to  the  inside  surfaces  of 
the  jacket.  The  Department,  however, 
has  decided  not  to  incorporate  this 
provision  into  today's  final  rule.  This  is 
because  the  Department  sees  some  merit 
in  the  objections  oCfared  by  commenters 
with  respect  to  test  time,  retesting  and 
re-rating  all  the  currently  rated  furnace 
units  and  the  associated  costs,  reduction 
in  currently  marginal  AFUE  ratings,  and 
the  difficulty  in  objectively  determining 
the  most  effective  openings  to  seal.  DOE 
will  continue  to  examine  this  subject 
and  may  consider  implementation  of  the 
provision  at  a  later  date. 

15.  Insulation  Requirement  for  Units 
With  Draft  Diverter 

The  1993  Proposed  Rule  would 
require  insulation  for  units  with  a  draft 
diverter,  when  testing  furnaces  with 
exposed  diverters.  Tbuare  were  three 
comments  on  this  issue.  GAMA  ol^ected 
to  its  immediate  implementaticm.  In 
addition,  GAMA  provided  data  from 
tests  recently  conducted  at  ETL.  This 
data  showed  that,  for  two  furnace 
models  with  integral  draft  diverters 
tested  with  insulation  added  to  the  draft 
diverter,  the  percentage  point 
reductions  in  AFUE  were  0.3  and  0.4  for 
the  two  models  currently  rated  at  AFUE 
of  78.0  percent  They  would  be  below 
the  78  percent  minimum  standard  if 
tested  in  accordance  with  the  proposed 
revision.  (GAMA,  No.  8,  at  4  and  A-2). 
Carrier  Corp.  and  Consolidated 
Industries  both  supported  GAMA's 
position.  (Carrier,  No.  12,  at  1; 
Consolidated,  No.  21.  at  1). 


As  described  in  the  1993  Proposed 
Rule  on  this  issue,  the  ETL  stated  that 
it  insulates  the  exposed  diverters  (in 
horizontal  furnaces)  when  testing 
furnaces  with  exposed  divmters.  (April 
30, 1991.  letter  from  ETL  to  NIST). 
Therefore,  the  rated  AFUE  values  for 
horizontal  furnaces  Mrith  exposed 
integral  draft  diverters  in  GAMA's 
Efficiency  Certification  Directory  were 
tested  with  the  proposed  insulation  in 
place.  This  means  that  the  existing 
furnaces  have  already  been  tested 
according  to  the  proposed  provision  and 
found  to  meet  the  minimum  efficiency 
standard.  Thus,  no  retesting  or  re-rating 
is  required. 

The  Department  therefore  is  not 
accepting  GAMA's  request  that  this 
provision  be  omitted  from  the  final  rule, 
and  instead  has  adopted  this  provision 
as  specified  in  ANSI/ ASHRAE  Standard 
103-1993.  which  is  referenced  in 
today's  final  rule. 

16.  Insulation  Requirement  for  Flue 
Collector  Box 

In  the  1993  Proposed  Rule,  DOE 
called  ior  the  insillation  of  the  flue 
collector  box.  Numerous  conunents 
were  received  on  this  issue. 
Specifically,  Inter-City  Products 
requested  that  the  implementation  of 
this  provision  be  postponed  to  a  later 
date.  Inter<Iity  Products  cited  the 
reduced  AFUE  of  existing  marginal 
units,  that  would  require  DOE  to  reduce 
the  minimum  standard,  and  the 
criterion  of  the  80  percent  AFUE  by  the 
utility  rebate  program  in  support  of  the 
request  (Inter-City,  No.7.  at  1).  Inter- 
City  Products  suggested  that  the  flue 
collector  box  on  equipment  with  draft 
inducers  is  significantly  smaller  in  area 
than  the  sheet  metal  involved  in  an 
integral  draft  diverter.  so  losses  are 
consequently  less.  Inter-City  Products 
estimated  that  this  provision  would 
have  an  impact  of  lowering  the 
efficiency  by  0.3-0.4  percent  in  AFUE. 
Inter-City  Products  also  believed  that 
the  requirement  of  insulating  the 
collector  box  during  the  cool-down  and 
heat-up  tests,  but  not  during  the  jacket 
loss  test,  constitutes  "double  dipping." 
This  is  because  any  loss  in  heat  from  the 
collector  box  would  be  accounted  for 
twice — ^first,  as  a  reduced  efficiency 
from  a  higher  flue  gas  temperattire 
during  the  cool-down  and  heat-up  tests 
(cyclic  test)  due  to  the  insulation 
requirement,  and  second,  as  a  larger 
measured  jacket  loss  because  the 
insulation  is  not  applied  during  the 
steady-state  jacket  loss  test 

GAMA  put  this  issue  in  its  second 
category  of  proposed  changes  in  the 
1993  Proposed  Riile  and  objected  to  its 
immediate  implementation.  In  addition. 


GAMA  provided  data  firom  tests  recently 
conducted  at  ETL  to  show  that  for 
eleven  furnace  modeb  tested  for 
insulation  of  the  exposed  flue  collector 
box,  the  percentage  point  reductions  in 
AFUE  ranged  from  0.5  to  2.8  for  models 
nurently  rated  at  AFUE  of  78.0  percent 
to  80.2  percent  Seven  models  will  be 
below  the  78  percent  mininniin  and  five 
models  will  be  below  the  80  percent 
rebate  criterion,  if  tested  in  accordance 
with  the  proposed  revision.  (GAMA,  No. 
8.  at  4  and  A-2).  Carrier  Corp., 
Consolidated  Industries,  and  Leimox 
Industries  all  supported  GAMA's 
position  (Carrier,  No.  12,  at  1; 
Consolidated,  No.  21,  at  1;  and  Lennox. 
Transcript  at  77). 

Energy  Kinetics.  Inc.  commented  that 
in  addition  to  the  cool-down  and  heat- 
up  tests,  the  flue  coflector  box  should  be 
insulated  for  the  steady-stete  portion  of 
the  test  also.  It  believed  that  without  the 
insulation,  the  measured  steady  stete 
efficiency  is  higher  due  to  a  lower 
measured  flue  gas  temperature  than  that 
measured  with  the  insulation.  (Energy 
Kinetics.  No.  16,  at  6). 

The  commenters  are  not  correct  in 
classifying  the  proposed  requirement  of 
insulating  the  flue  collector  box  on 
induced  draft  or  forced  draft  units  as  a 
revision  of  the  furnace  test  procedure. 
This  requirement  is  already  specified  in 
the  current  test  procedure,  and  has  been 
in  the  DOE  test  procedure  since  1980. 
Compliance  with  this  requirement  is 
demonstrated  by  a  waiver  request  that 
was  denied  by  DOE.  This  request  was 
from  the  Carrier  Corporation  in  1980  for 
an  exemption  from  die  requirement  of 
insiilating  the  "flue  collector  and 
inducer  housing"  on  its  induced  draft 
gas  fiimace.  76  FR  22799.  April  21, 
1981.  The  current  test  pnx»dure  cited  at 
section  3.0 — ^Test  procedure,  of 
appendix  N  to  subpart  B  of  part  430.  56 
FR  12159.  March  28, 1984  references 
section  9  of  ANSI/ASHRAE  Standard 
103-1982  as  the  pertinent  test 
procedure.  In  ANSI/ASHRAE  Standard 
103-1982,  the  requirement  of  section 
9.1.1.6  specifies  "*     *  *  cover  the  draft 
diverter  and  flue  gas  collector  box  (on 
a  power  vented  unit)  with  insulation 
having  an  R  value  no  less  than  7. 
*  *  *"  Therefore,  the  provision  is  not  a 
new  requirement  and  ^ould  require  no 
retesting  or  re-rating  of  any  existing  gas- 
fired,  power  vented  units.  The 
specification  in  the  1993  Proposed  Rule 
was  to:  (1)  Combine  the  requirement 
with  the  language  in  section  9.1.4  of 
ANSI/ASHRAE  Standard  103-1988  that 
does  not  specifically  include  the 
language  for  a  power  vented  unit  in  the 
insulation  requirement  as  was  done  in    • 
ANSI/ASHRAE  Standard  103-1982,  and 
(2)  include  any  units  that  employ  a 


power  burner.  The  requirement  is  now 
specifically  included  in  sections  7.2.2.2, 
7.3.2.2,  and  9.1.4.  ANSI/ASHRAE 
Standard  103-1993. 

DOE  has  reviewed  the  comments  by 
Inter-City  Products  on  "double 
dipping."  and  by  Energy  Kinetics  on  the 
steady  state  efficiency  being  overstated 
due  to  an  im-insulated  flue  gas  collector 
box  The  jacket  loss  and  the  steady  state 
efficimcy  are  measured  without  the 
insulation  on  the  flue  gas  collector  box 
because  these  conditions  exist  in 
practice.  The  reason  for  inmilating  the 
flue  gas  collector  box  during  the 
transient  cool-down  and  heat-up  tests  is 
to  obtain  a  measured  flue  gas 
temperature  as  close  as  possible  to  its 
true  value  when  the  flue  gas  first  exits 
from  the  heat  exchanger.  This  allows  a 
better  calculation  of  ^  off-cycle  flow 
through  the  heat  exchanger,  hi  the 
original  development  of  the  flue  loss 
meUiodology,  an  assumption  was  made 
on  the  flue  gas  temperature  variation 
during  the  transient  condition  of  cool- 
down  and  heat-up.  This  assumption  was 
based  on  the  value  of  a  flue  gas 
temperature  exiting  the  heat  exchanger, 
not  on  a  lowered  value  measured  some 
distance  away.  This  transient  gas 
temperature  variation  has  never  been 
used  in  the  calculation  for  jacket  loss 
and  steady  stete  efficiency. 

DOE  has  adopted  this  provision  as 
specified  in  ANSI/ASHRAE  Standard 
103-1993.  which  is  referenced  in 
today's  final  rule.  This  action  is  taken 
for  the  reasons  described  above,  and 
because  this  is  not  a  new  requirement 
frir  gas-fired  units  and  no  comments 
wrere  received  opposing  the  requirement 
for  insulation  of  the  flue  gas  collector 
box  on  oil-fired  units. 

17.  Insulation  Requirement  frv 
Downflow  Furnaces 

DOE  proposed  an  insulation  provision 
that  specifies  that  during  the  cool-down 
and  heat-up  tests,  the  internal  section  of 
the  vent  pipe  is  to  be  insulated  to  an  R 
value  of  not  less  than  7  ft  2-h-°F/Btu. 
GAMA  and  Inter-City  Products  both 
expressed  their  opposition  to  the 
insulation  requir«n«it  They  claim  that 
the  insulation  requironent  %vill  reduce 
the  AFUE  value  of  currently  rated  units, 
requiring  the  possible  lowering  of  the 
itiinimiiin  Standard  on  marginal  units 
and  affecting  the  utility  rebate  program. 
GAMA  provided  date  from  tests  recently 
conducted  at  ETL  to  show  that  for 
twelve  furnace  models  tested  with 
insulation  of  the  internal  vent  pipe  on 
downflow  furnaces,  the  percentage 
point  reductions  in  AFUE  range  from 
0.2  to  1.1  for  models  currently  rated  at 
AFUE  of  frmn  78  percent  to  80.2 
percent  Eight  of  the  models  will  be 
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below  the  78  percent  minimum,  and 
three  will  be  below  the  80  percent 
rebate  criterion,  if  tested  pursuant  to  the 
proposed  revision.  (GAMA,  No.  8,  at  2,4 
and  A-1;  and  Inter-City,  No.  7,  at  4). 
Carrier  Corp..  Consolidated  Industries, 
and  Lennox  Industries  all  supported 
GAMA's  position.  (Carrier,  No.  12,  at  1; 
Consolidated,  No.  21,  at  1;  and  Lennox, 
Transcript,  at  77). 

The  purpose  of  the  proposal  to  reqiiire 
insulation  of  the  flue  pipe  is  to  obtain 
as  nearly  as  possible  the  true  flue  gas 
temperature  required  in  the  calculation 
of  the  flue  loss.  The  assumption  made 
in  the  calculation  procedure  is  that  the 
flue  gas  temperature  is  the  temperature 
at  the  exit  plane  from  the  heat 
exchanger.  Since  this  is  sometimes 
impossible  to  measure  in  practice, 
provisions  are  made  in  the  test 
procedure  to  measure  the  flue  gas 
temperatiue  in  a  more  convenient  and 
accessible  location  such  as  in  the  flue 
pipe  or  stack.  Insulation  of  the  sections 
of  the  flue  gas  passage  between  the  heat 
exchanger  exit  plane  and  the  flue  gas 
temperature  measuring  plane  in  the 
stack  is  not  for  the  purpose  of  reducing 
the  heat  loss  through  the  jacket  but  to 
obtain  a  more  accurate  flue  gas 
temperature. 

Today's  final  rule  does  not  include 
the  insulation  of  the  internal  flue  pipe 
during  the  cool-down  and  heat-up  tests. 
Also,  the  insulation  requirement 
specified  in  section  7.2.2.5  of  the 
refiBrenced  ANSI/ASHRAE  Standard 
103-1993  has  not  been  included  in 
today's  final  rule.  This  action  is  justified 
by  the  fact  that  for  the  downflow 
fiunace,  there  is  no  existing 
specification  in  the  currant  DOE  test 
procedure  that  covers  the  internal  flue 
pipe.  The  Department  considers  the 
insulation  of  the  internal  flue  pipe 
during  the  haat-up  and  cool-down  tests 
as  a  desirable  procedure  in  obtaining  a 
more  accurate  measure  of  the  flue  gas 
temperatures.  Commenters  objected  to 
immediate  implementation,  however, 
because  of  the  test  time,  retesting  and 
re-rating  of  all  the  currenUy  rated 
downflow  fiimace  onits  with  the 
associated  costs,  and  the  reduction  in 
AFUE.  The  Department  decided  that  the 
objections  oSered  by  commenters 
wrarrant  a  delay  in  the  implementation 
of  this  provision.  EXDE  will  continue  to 
examine  this  subject  and  may  consider 
the  implementation  of  the  insulation 
requirement  at  a  later  date. 

18.  Revised  Minimum  Value  for  the 
Draft  Factor  Dp  and  Df 

DOE  proposed  that  a  value  of  0.05  for 
the  draft  factor  Dp  be  assigned  for  any 
units  whose  Dp  value,  when  measured 
by  the  optional  traces  gas  method,  is  less 


than  0.10.  This  action  was  based  on  the 
following  circumstances.  The  current 
test  procedure  allows  the  minimum 
value  for  the  draft  foctor  £>p  and  Dp  to 
equal  0.0  on  units  where  absolutely  no 
air  flows  through  the  combustion 
chamber  and  heat  exchanger  when  the 
burner  is  off  (section  9.4.4  of  ANSI/ 
ASHRAE  Standard  103-1982  as 
referenced  in  section  3.0  of  appendix  N 
to  subpart  B  of  part  430,  56  FR  12159, 
March  28, 1984).  However,  it  is  very 
difficult  to  verify  an  "absolutely  no  air- 
flow" condition  by  current  flow 
measurement  tedmology. 

Only  two  comments  were  received. 
GAMA  objected  to  the  immediate 
implementation  of  these  changes. 
(GAMA,  No.  8,  at  4).  Carrier  Corp.  and 
Consolidated  Industries  both  supported 
GAMA's  position.  (Carrier,  No.  12,  at  1; 
and  Consolidated,  No.  21,  at  1).  Energy 
Kinetics,  Inc.  commented  that  the 
values  are  too  small  to  have  any 
significant  efEact  (Energy  Kinetics,  No. 
16,  at  6). 

The  Department  does  not  agree  with 
GAMA's  position  and  has  adopted  this 
provision  as  specified  in  ANSI/ASHRAE 
Standard  103-1993,  which  is  refiarenced 
in  today's  final  rule.  This  action  is 
founded  upon  the  following 
observations.  The  measurement  of  very 
low  flow  rates  of  flue  gas  is  very 
difficult,  and  replicating  the 
measurement  would  be  a  problem  at  the 
low  flow  rate  encountered.  The 
Department  considers  the  value  of  0.05 
to  be  reasonable.  The  Department 
believes  that  only  pulse  combustion 
furnaces  meet  the  requirement  of  no  air 
flow  during  the  off-cycle.  The  efiect  of 
this  change  will  be  that  more  units  can 
use  a  lower  draft  factor  Dp  (with  a  very 
slight  increase  in  AFUE),  but  it  will  not 
result  in  a  lower  AFUE  for  the  set  of 
units  that  are  minimally  compliant  writh 
this  provision,  and  will  negate  the 
necessity  of  repeatedly  conducting  the 
tracer  gas  test  to  confirm  the  accuracy  of 
a  measured  value  varying  below  the  0.1 
range. 

19.  Water  Pump  Energy  Consimiption 

DOE  proposed  the  measurement  of 
the  electrical  mergy  consumption  of  the 
water  pump  for  hot  water  boUen  in  the 
1993  PropoMd  Rule.  GAMA  put  this 
requirement  in  its  second  category 
(GAMA,  No.  8,  at  4).  Carrier  Corp.  and 
Consolidated  both  supported  GAMA's 
position.  (Carrier,  No.  12,  at  1;  and 
Consolidated,  No.  21,  at  1).  Hydronics 
Institute  (HI)  stated  that  not  all  boilers 
are  supplied  with  pumps.  Instead  of 
measuring  the  pump  power,  HI 
■siiggested  adopting  the  requirement  in 
ANSI/ASHRAE  Standard  103-1993. 
This  requirement  specifies  the  use  of  the 


nameplate  %vattage  if  the  pump  is 
supplied  by  the  manufactiirera  and  a 
default  value  of  0.13  kW  if  no  pump  is 
supplied.  (HI,  No.  15,  at  3).  Energy 
Kinetics  stated  that  the  value  of  0.13  kW 
is  too  high  and  that  the  standard  pumps 
shipped  with  residential  systems  today 
consume  no  more  than  60  watts  (W). 
(Energy  Kinetics,  No.  16.  at  7).  Mr.  John 
Woodworth,  independent  commenter, 
stated  that  the  requirem«it  would  create 
a  hardship  and  the  results  would  have 
an  insignificant  effect  on  the  annual 
efficiency  descriptor.  He  stated  that 
boilers  are  seldom  tested  with  the 
"standard  pump"  in  the  laboratory. 
Instead,  test  rigs  in  most  laboratories 
include  pumps  and  mixing  valves  to  test 
all  sizes  of  boilere.  When  sold,  a  model 
boiler  may  be  equipped  with  as  many  as 
three  difiiarent  brands  of  pumps,  or 
shipped  without  a  pump.  Mr. 
Woodworth  recommended  that  EXDE 
adopt  the  requirement  of  ANSI/ 
ASHRAE  Standard  103-1993  instead  of 
the  proposed  measiuement  requirement 
(J.  Woodworth,  No.  20,  at  3). 

The  Department,  in  today's  final  rule, 
adopts  the  requirement  of  ANSI/  ^ 
ASHRAE  Standard  103-1993  for  pump 
power  consumption.  The  requirement 
states  that  if  a  pump  is  supplied  with 
the  boiler  (as  cited  by  Energy  Kinetics), 
then  BE  (electrical  power  to  water 
pump)  is  the  nameplate  wattage  rating, 
and  if  no  pump  is  supplied,  then  the 
current  default  value  of  BE  is  0.13  kW 
in  calculation  of  annual  electrical 
energy  consumption.  By  referencing  the 
revised  ANSI/ASHRAE  Standard  103- 
1993,  this  is  included  in  today's  final 
rule.  The  Department  does  not  agree 
with  GAMA's  inclusion  of  this  issue  in 
its  second  category,  since  pump  power 
consimiption  is  not  involved  with  the 
calculation  of  AFUE.  DOE  does  agree 
that  the  1993  Proposed  Rule,  by 
requiring  an  additional  measurement  of 
pump  power  consumption,  would 
impose  a  burden  that  does  not 
significantly  improve  the  calculation  of 
aimual  electrical  energy  consiimption. 
Hence,  DOE  adopts  instead  the  ANSI/ 
ASHRAE  provision. 

20.  Eneigy  Factor  and  Annual  Efficiency 
Descriptora 

In  the  1993  Proposed  Rule,  the 
Department  proposed  two  energy 
descriptora,  the  energy  factor  and 
annual  efficiency,  for  both  fossil-fueled 
furnaces  and  boUets.  The  proposed 
energy  factor  includes  the  auxiliary 
electrical  energy  consumption  of  the 
appliance,  and  is  identical  to  the  energy 
fisctor  term  as  defined  in  appendix  B  of 
ANSI/ASHRAE  Standard  103-1993. 
except  that  DOE  proposed  a  different 
"F-Cactor."  Appendix  B  defined  "energy 


fiKrtor"  as  the  ratio  of  the  aimual  output 
of  heat  energy  provided  to  the  space  to 
the  total  annual  energy  input  required  to 
operate  the  appliance.  The  annual 
output  of  heat  energy  includes  the 
contribution  from  a  portion  of  the 
auxiliary  electrical  energy  that  is 
recovered  as  useful  heat  The  total 
annual  energy  Input  required  includes 
both  the  fossil  fuel  and  the  auxiliary 
electric  energy.  The  F-fiactor,  however, 
equal  to  3.0  in  ANSI/ASHRAE  Standard 
103-1993,  was  3.37  in  the  DOE 
proposal.  The  modified  F-factor  then 
approximated  the  ratio  of  the  energy 
required  to  generate  and  transmit  the 
auxiliary  electricity  consumed  by  the 
appliance  to  the  amount  of  such 
electrical  energy.  The  F-factor  was 
applied  to  the  auxiliary  electrical 
consumption  to  reflect  the  efficiency  in 
the  use  of  all  energy  used  to  run  the 
appliance. 

The  purpose  of  the  Department's 
proposal  to  establish  the  new  efficiency 
descriptor  and  the  energy  factor  was  to 
account  for  the  auxiliary  electric  energy 
in  the  operation  of  fossil-fueled  furnaces 
and  boilen.  The  proposed  descriptora 
would  combine  the  consimiption  of 
fossil  fuel  and  auxiliary  electricity  into 
a  single  value  that  would  reflect  the 
overall  energy  cost  of  a  fossil-fueled 
appliance.  The  current  energy 
descriptor,  AFTJE,  deals  only  with  the 
primary  type  of  energy  consumed  by  an 
appliance.  Therefore,  it  does  not  give 
the  consumer  a  complete  account  of  the 
overall  energy  and  cost  performance  of 
the  appliance.  On  the  basis  of  AFUE 
alone,  a  consumer  would  not  be  able  to 
compare  the  overall  cost  of  operation  of 
two  or  more  difEerent  models  of  fossil- 
fiieled  furnaces  or  boilere  of  comparable 
output  capacity  writh  blowera  of 
difhrent  motor  efficiencies  or  on/off 
controller  timings.  The  proposed  energy 
descriptora  were  intended  to  give  the 
consumer  the  necessary  infic»mation  for 
a  more  informed  decision.  Another 
purpose  for  the  proposed  enefgy 
descriptora  was  to  provide  an  evaluation 
procedure  fx  difEnent  design  options 
for  fossil-fiieled  furnaces  ai^  boilen 
that  involves  auxiliary  electric  energy 
consumption.  This  information  would 
be  considered  in  the  determination  of 
energy  efficiencv  standard  levels. 

At  the  public  nwaring  and  during  the 
public  comment  period  following  the 
publication  of  the  1993  Proposed  Rule, 
twenty-one  commenters  offered  views 
on  this  issue.  The  comments  ranged 
from  support  for  an  energy  descriptor 
that  included  both  the  fossil  fiiel  and 
the  auxiliary  electric  energy 
consumption,  to  complete  disagreement 
with  that  concept.  Nearly  all 
commsnten  however,  expressed 


reservations  on  the  source-based 
multiplication  factor  (the  F-factor  to  be 
applied  to  the  auxiliary  electrical  energy 
consumption  of  fossil-fiieled 
appliances).  A  summary  of  the 
commentera'  reasons  for  objection 
include:  (1)  The  use  of  source  energy  in 
determining  the  energy  efficiency, 
through  the  proposed  F-Cactor.  is  not 
permitted  by  EPCA  and  NAECA,  which 
specify  that  efficiency  must  be 
determined  by  energy  consimiption  at 
the  point  of  use  (site)  of  the  covered 
products;  (2)  the  application  of  the  F- 
factor  to  the  auxiliary  electrical  energy 
consumed  by  fossil-fiieled  appliances, 
but  not  to  all-electric  furnaces,  is  biased 
against  fossil-fueled  appliances;  (3)  a 
national  average  source  to  site  energy 
ratio  ignores  the  variation  in  the  value 
of  the  F-Cactor  due  to  different  methods 
of  power  generation;  (4)  the  value  of  the 
proposed  energy  descriptor  would  be 
lower  than  the  AFUE,  creating 
confusion  for  AFUE  based  rebate/ 
incentive  programs  by  utility 
companies;  (5)  combination  fiunace/air- 
conditioning  systems  with  a  single 
heating  capacity  may  require  diffarent 
size  blowera  depentUng  on  cooling  load 
requirements;  and  (6)  fiiel  switching  and 
marketplace  distortion  could  result  A 
detailed  summary  of  comments  on  the 
F-factor  and  the  proposed  energy 
descriptor  is  found  in  the  Federal 
Krister  notice.  60  FR  4348  ( January  20, 
1995). 

In  1995  the  Department  reopened  the 
comment  period  on  the  1993  Proposed 
Rule,  solely  to  address  this  issue,  and 
the  Department  proposed  a  revision  of 
its  1993  proposal.  In  place  of  the  1993 
Proposed  Rule's  definition  of  the  F- 
factor  as  a  source-to-site  based  enngy 
ratio,  the  Department  proposed  a  cost- 
based  electricity-to-fossil  fuel  price  ratio 
with  a  value  of  3.36  at  the  point  of  use. 
The  proposed  revision  was  published  in 
tile  Fadml  fiigiiiiii  on  January  20, 
1995.  60  FR  4348. 

Seventy  comments  were  received 
concerning  this  proposed  revision  to  the 
F-factor.  Many  comments  were  similar 
to  those  received  in  response  to  the 
original  1993  propose,  and  disr^arded 
the  change  to  an  F-factor  based  on  cost 
of  eneigy.  Most  commentera  considered 
the  proposal  as  violating  the  intent  and 
lanpiage  of  EPCA  and  NABCA.  asserting 
that  theiM  statutes  define  eneigy 
efficiency  with  reference  to  eneigy 
consumption  at  the  point  of  use  (site 
eneigy).  Because  comments  were  similar 
or  identical  to  those  submitted 
following  the  1993  proposal,  a 
commenter^iy-cominenter  description 
of  the  comments  is  not  presented  here. 
Virtually  all  of  the  commentera  uiged 


DOE  to  either  withdraw  or  modify  the 
F-fector  proposal. 

One  of  the  principal  issues  raised  by 
the  commentera  is  the  authority  of  DOE 
to  esteblish  an  energy  efficiency 
standard  for  furnaces  on  the  basis  of 
either  eneigy  cost  or  source  energy,  as 
opposed  to  site  energy  consumption  in 
units  of  eneigy.  Upon  furthw 
examination,  it  is  the  view  of  the 
Department  of  Energy  that  EPCA 
requires  the  energy  efficiency  of  a 
furnace  to  be  based  on  consumption  of 
energy  at  the  site  of  the  furnace,  and 
that  the  stetute  does  not  permit  the 
promulgation  of  an  energy  efficiency 
standard  that  is  expressed  in  terms  of 
annual  operating  costs  of  the  furnace. 

EPCA  defines  the  eneigy  consovation 
standard  of  a  covered  appliance  as  "a 
performance  standard  which  prescribes 
a  minimum  level  of  energy  efficiency  or 
a  maximum  quantity  of  energy  use." 
EPCA  section  321(6).  42  U.S.C.  6291(6). 
EPCA  defines  "energy  efficiency"  as  the 
ratio  of  a  product's  useful  output  of 
services  to  its  "energy  use."  EPCA 
section  321(5),  42  U.S.C.  6291(5).  Thus, 
"eneigy  use"  is  a  basis  for  any  standard 
for  fiimaces  and  boilms.  "Energy  use" 
in  turn  is  defined  in  section  321(4),  42 
U.S.C  6291(4),  as  "the  quantity  of 
energy  directiy  consumed  by  a 
consumer  product  at  point  of  use." 
Therefore,  furnace  eneigy  conservation 
standards  must  be  based  on 
consumption  of  energy  at  the  site  of  the 
appliance.  The  Department  believes  that 
this  conclusion  is  further  supported  by 
terminology  used  in  section  325(f)  of 
EPCA,  42  U.S.C.  6295(f).  which 
concerns  standards  for  furnaces.  Section 
325(fMl)(B),  for  example,  requires  the 
promulgation  of  an  "oieigy 
conservation  standard"  for  small 
fiimaoes,  and,  as  just  discussed,  such  a 
standard  must  be  based  on  eneigy 
consunqition  at  the  site  of  the 
^iplication. 

Based  on  the  above  analysis,  the 
Department  is  withdnwing  the 
proposed  energy  descriptor  and  energy 
lactor  in  today's  final  rule.  The  cuirmt 
procedures  of  determining  AFUE  from 
the  eneigy  efficiency  descriptor,  and  of 
calculating  of  the  annual  eneigy 
consumption  of  fossil  fuel  and  dectrical 
eneogy  for  fumaoas/boilan,  therefore 
will  remain  unchanged.  In  the 
meantime,  the  Department  will  continue 
to  explore  and  to  solicit  input  from 
interested  parties  on  various  options  for 
the  development  of  a  descriptor  that 
would  take  into  account  separately  both 
a  new  eneigy  factor  for  fossil  foeled 
furnaces  and  the  auxiliary  electrical 
energy  consumption  of  an  appliance. 
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21.  Measurement  of  Electric  Energy 
Consumption  for  Interrupted  Ignition 
Device 

The  1993  Proposed  Rule  required 
measurement  of  the  energy 
consumption  by  the  interrupted  ignition 
device.  Both  GAMA  and  Inter-City 
Products  argued  that  the  electrical 
energy  consumption  of  the  interrupted 
ignition  device  constitutes  an  extremely 
small  amount  of  all  electrical 
consumption  of  a  furnace.  To  include 
the  measurement  of  the  energy 
consimiption  of  the  device  is 
burdensome  in  time  and  effort.  Carrier 
Corp.  and  Consolidated  Industries  both 
supported  GAMA's  position.  (Inter-City, 
No.  7,  at  3:  GAMA,  No.  8.  at  18;  Carrier, 
No.  12,  at  1;  and  Consolidated.  No.  21, 
at  1).  HI  and  independent  commenter 
Mr.  John  Woodworth  both  stated  that 
the  energy  consiunption  of  these 
ignition  devices  is  small  and  will  not 
affect  the  energy  descriptors. 
Additionally,  according  to  HI  and  Mr. 
Woodworth,  a  separate  test  would  be 
required  since  the  ignition  devices  are 
off  during  the  steady  state  test,  and  they 
are  difBcult  to  measure  because  the  time 
duration  and  power  draw  are  not 
constant  diuing  ignition.  Therefore,  HI 
reconL.aended  the  deletion  of  the  device 
in  the  proposed  measurement 
requirement  and  the  calculation 
procedures.  (HI,  No.  15,  at  3;  and  ]. 
Woodworth,  No.  20,  at  4). 

To  assess  the  merits  of  these 
comments,  and  to  determine  the  amount 
of  energy  consumption  of  an  interrupted 
ignition  device,  NIST  measured  the 
power  input,  on-time  duration  and 
energy  consiunption  of  an  electric  hot 
surface  ignition  device  on  a  90,000 
Btii/h  input  gas-fired  furnace.  It  was 
foimd  that  the  power  input  varied  from 
515  W  to  470  W  during  the  40  seconds 
the  device  was  on.  Except  for  the  first 
few  seconds,  the  power  draw  was 
approximately  470  W.  This  translated 
into  an  energy  consumption  of 
approximately  18  Btu  per  burner  on- 
cycle,  or  63  Btu/h  for  the  assumed 
average  3.5  burner  on-cycles  per  hour 
(3.87  minutes  on  and  13.3  minutes  off) 
for  a  single  stage  fiimace.  While  this 
compares  Gavorably  writh  the  average 
400  Btu/h  energy  consiunption  of  a  pilot 
light.  DOE  does  not  agree  that  the 
energy  consumption  of  the  interrupted 
ignition  device  should  be  completely 
ignored.  DOE  agrees,  however,  that  the 
energy  consumption  is  small  enough  to 
justify  the  deletion  of  the  measurement 
requirement  in  the  proposed  test 
procedure.  Therefore,  IX)E  is  specifying 
in  today's  final  rule  that  the  on-time  of 
an  interrupted  ignition  device,  as 
specified  in  a  furnace's  nameplate. 


should  be  used  as  the  actual  on-time. 
Further,  the  nameplate  power  input 
rating,  or  0.4  kW  if  none  is  specified  on 
the  nameplate,  should  be  used  as  the 
average  power  draw  in  the  electrical 
energy  calculation.  The  device  on-time 
¥vill  be  measured  with  a  stop  watch  if 
not  specified  on  the  nameplate.  The 
device  on-time  will  be  set  to  equal  zero 
if  the  nameplate  or  measured  value  is 
less  than  or  equal  to  five  seconds. 

22.  Measurement  of  Energy 
Consumption  of  Combustion  Blower 
During  Post  Purge 

The  test  procedure  of  the  proposed 
rule  and  ASHRAE  103-93  requires  the 
measurement  of  the  energy 
consumption  of  combustion  blowers 
during  a  post  purge.  Commenters 
GAMA  and  Inter-City  Products  both 
argued  that  the  electrical  energy 
consumption  of  the  combustion  blower 
during  post  purge  constitutes  an 
extremely  small  amount  of  all  electrical 
consumption  of  a  furnace,  and  that  to 
include  the  measurement  of  the  energy 
consiunption  of  the  combustion  blower 
is  overly  burdensome  in  time  and  effort. 
Carrier  Corp.  and  Consolidated 
Industries  both  supported  GAMA's 
position.  (Inter-Cify,  No.  7,  at  3;  GAMA, 
No.  8.  at  18;  Carrier,  No.  12,  at  1;  and 
Consolidated,  No.  21,  at  1).  Energy 
Kinetics,  while  not  conunenting  on  the 
power  consumption  of  the  draft  inducer 
during  post  purge,  pointed  out  that  the 
power  burner  is  off  for  some  oil-fired 
units  during  post  purge  and  thus,  only 
the  draft  inducer  is  on.  As  a  result,  the 
auxiliary  electrical  energy  consumption 
measured  during  steady  state  may  not 
be  equal  to  the  electrical  energy 
consiunption  during  the  post  purge 
period.  (Energy  Kinetics,  No.  16,  at  6). 

The  1989  ASHRAE  Handbook  of 
Fundamentals  states  that  the  power 
consumption  of  motors  with  rated 
horsepowers  of  Vto  hp  and  V12  hp, 
which  would  be  typical  for  combustion 
blowers,  are  approximately  360  Btu/h 
and  580  Btu/h,  respectively.  For  a  post 
purge  period  of  30  seconds,  the  energy 
consumptions  would  be  3-5  Btu  per  off- 
cycle  for  the  two  sizes  of  motors,  and  for 
a  post  purge  period  of  180  seconds,  the 
motor  mergy  consumptions  would  be 
18-29  Btu  per  off-cycle.  For  an  average 
3.5  on-cycles  per  hour  of  furnace 
operation,  the  energy  consumption 
would  be  10  Btu/h  to  17  Btu/h  for  the 
30-second  post  purge  and  60  Btu/h  to 
100  Btu/h  for  the  180-second  post 
purge.  For  boilers  with  an  average  of  1.3 
on-cycles  per  hour,  the  values  would  be 
apmoximately  Vi  the  above. 

DOE  does  not  agree  that  the  energy 
consumption  should  be  completely 
ignored.  Therefore.  DOE  is  specifying  in 


today's  final  rule  that  the  nameplate 
power  rating  of  the  combustion  blower 
be  used  as  the  power  consumption  in 
the  calculation  for  the  electri^  energy 
consumption.  DOE  agrees  that  the 
energy  consumption  is  small  enough  to 
justify  the  deletion  of  the  electric  power 
measurement  requirement  for  the 
combustion  blower.  But  measurement  of 
the  full  length  of  the  post  purge  period, 
easily  determined  with  a  stop  watch,  is 
still  required  as  set  forth  in  the 
proposed  rule. 

23.  ANSI/ASHRAE  Standard  103-1993 

The  1993  Proposed  Rule  refmenced 
ANSI/ASHRAE  Standard  103-1988  and 
added  additional  amendments  to  cover 
the  changes,  revisions  and  advances  in 
technology  between  the  years  when  the 
Standard  was  published  (1988)  and  the 
Proposed  Rule  was  published  (1993). 
Those  additional  amendments  included 
a  revised  calculation  procedure  for  units 
with  stack  dampers;  revised  test 
procedures  for  atmospheric  burner  units 
with  a  burner  inlet  damper  or  flue 
damper  revised  test  procedures  for 
power  burner  units  employing  post 
purge  during  the  off-cycle;  insulation 
requirements  during  heat-up  and  cool- 
down  tests  for  downflow  furnaces;  a 
jacket  loss  test  for  units  with  ventilation 
openings  on  their  cabinets;  and  other 
technical  corrections. 

Subsequent  to  the  publication  of  the 
1993  Proposed  Rule.  ASHRAE 
published  in  October  1993  ANSI/ 
ASHRAE  Standard  103-1993  which 
supersedes  ANSI/ASHRAE  Standard 
103-1988.  The  revised  ANSI/ASHRAE 
Standard  103-1993  incorporated  most 
of  the  revisions  and  additions  to  ANSI/ 
ASHRAE  Standard  103-1988  that  were 
included  in  the  1993  Proposed  Rule, 
with  the  following  exceptions^  (1)  The 
requirement  of  a  minimum  on-time 
delay  for  the  blower  at  burner  ignition 
and  a  maximum  off-time  delay  after 
burner  shut-off  for  units  with  an 
unvarying  blower  timing  control;  (2)  the 
actual  measurement  of  power  input  to 
hot  water  boiler  pumps:  (3)  the 
measurement  of  ignition  energy  input  to 
interrupted  ignition  devices;  and  (4)  the 
measurement  of  combustion  blower 
time  delay  during  post  purge  after 
biuner  shut-off  in  power  vented  units. 
With  the  above  exceptions,  the  revised 
ANSI/ASHRAE  Standard  103-1993  and 
the  1993  Proposed  Rule  are  nearly 
identical  in  content 

Commenters  including  GAMA  stated 
that  ANSI/ASHRAE  Standard  10^1993 
should  be  incorporated  in  the 
Department's  test  procedure  rather  than 
ANSI/ASHRAE  103-1988  as  proposed 
in  the  1993  Proposed  Rule.  (GAMA, 
Transcript,  at  8).  HI  stated  that  since 


AN^ASHRAE  103-198^  is  no  longer 
the  current  standard  and  will  no  longer 
be  published  by  ASHRAE.  it  would  be 
difficult  for  manufacturers  to  obtain 
additional  copies  for  reference; 
therefore,  the  1993  version  should  be 
referenced.  (HI,  Transcript,  at  74).  Mr. 
John  Woodworth,  who  was  Chairman  of 
the  SPC  diat  developed  ANSI/ASHRAE 
103-1993,  Secretary  of  the  SPC  for  ' 
ANSI/ASHRAE  103-1988  and  Vice- 
Chairman  of  the  SPC  for  ANSI/ASHRAE 
103-1982,  suggested  that  DOE  should 
reference  the  ANSI/ASHRAE  103-1993 
rather  than  ANSI/ASHRAE  103-1988. 
He  asserts  that,  with  few  exceptions,  the 
requirements  in  ANSI/ASHRAE  103- 
1993  are  the  same  as  the  requirements 
in  the  1993  Proposed  Rule.  In  addition, 
ANSI/ASHRAE  103-1988  will  no  longer 
be  available  from  ASHRAE.  (John 
Woodworth,  No.  20,  at  2).  The  CEC 
stated  that  it  supports  the  use  of  ANSI/ 
ASHRAE  Standard  103-1993  with  DOE- 
specified  changes.  (CEC,  No.  25,  at  3).  It 
was  suggested  by  Lennox  (Lennox 
Transcript,  at  78)  that  the  test  procedure 
be  published  in  its  entirety. 

The  Department  agrees  with  the 
commenters  on  this  issue  and  is 
referencing  the  ANSI/ASHRAE 
Standard  103-1993  instead  of  the  1988 
version  in  today's  final  rule.  DOE 
decided  not  to  publish  the  above 
standard  in  its  entirety,  since  it  is  the 
practice  of  the  Department  to 
incorporate  by  reference  any  industry 
consensus  standards,  and  the  test 
procedures  adopted  in  today's  final  rule 
are  nearly  identical  to  ANSI/ASHRAE 
Standard  103-1993. 

24.  Other  Minor  Modifications  to  ANSI/ 
ASHRAE  Standards  103-1988  and  103- 
1993 

In  the  1993  Proposed  Rule,  DOE  also 
proposed  to  adopt  corrections  and 
clarifications  of  several  typographical 
errors  and  inconsistencies  identified  by 
ASHRAE  SPC  103  following  publication 
of  ASHRAE  Standard  103-1988. 

No  commenter  expressed  objection  to 
those  specific  revisions  with  the 
exception  of  Mr.  Woodworth  on 
revision  to  section  9.7.3  of  the  Standard. 
Therein.  Mr.  Woodworth  stated  that, 
since  Tpxht  >s  not  needed  in  the 
calculation  of  off-period  flue  gas  mass 
flow  rate  if  the  draft  is  maintained 
diuing  cool-down,  the  Tf.opf  reeding  is 
not  necessary.  The  draft  is  maintained 
during  cool-down  for  units  with 
barometric  draft  regulators.  Therefore, 
the  phrase  "if  draft  is  not  maintained 
during  cool-down"  should  not  be 
deleted.  Q.  Woodworth,  No.  20,  at  4). 
DOE  agrees  with  Mr.  Woodworth's 
comment,  and  the  proposed  revision  is 
dropped  from  today's  final  rule. 


DOE.  by  referencing  ANSI/ASHRAE 
Standard  103-1993  today,  has  included 
all  the  other  minor  revisions  and 
corrections  to  ANSI/ASHRAE  Standard 
103-1988  in  today's  final  rule.  With  the 
exception  of  the  item  commented  on  by 
Mr.  Woodworth  above,  the  revised 
ANSI/ASHRAE  Standard  103-1993 
incorporated  all  the  other  minor 
revisions  and  corrections  to  ANSI/     ' 
ASHRAE  Standard  103-1988  described 
in  the  1993  Proposed  Rule. 

After  the  publication  of  ANSI/ 
ASHRAE  Standard  103-1993,  a  (em 
typographical  errors  were  identified.  On 
October  24, 1996,  ASHRAE  issued  an 
Errata  Sheet  for  ASHRAE  Standard  103- 
1993,  that  listed  the  typographical  errors 
to  be  corrected  in  ANSI/ASHRAE  103- 
1993.  This  ASHRAE  Errata  is 
incorporated  by  refaience  in  today's 
finalrule. 

25.  Other  Issues 

The  following  is  a  discussion  of 
comments  DOE  received  on  issues  not 
raised  by  the  proposed  test  procedure 
for  furnaces  and  boilers.  As  discussed 
below,  however,  in  the  1993  Proposed 
Rule  DOE  had  requested  conunents  on 
certain  of  these  issues. 

(1)  Distribution  Systnn  Efficiency. — 
First,  commenten  including  Dr.  M.  A. 
HabeggOT  of  Boulder,  Colorado, 
remarked  that  in  the  field  installation, 
the  air  flow  rate  through  the  distribution 
system  has  a  large  effect  on  the  overall 
system  efficiency.  Furthra,  the  value  of 
AFUE  obtained  through  the  current  test 
procedure  is  usually  much  higher  than 
the  overall  system  efficiency.  (M.  A. 
Habegger,  No.  22  at  1).  The  Department 
agrees  that  a  reduced  air  flow  rate  will 
reduce  the  overall  efficiency  of  the 
heating  system  due  to  a  hi^ier  flue  gas 
temperature  and  duct  air  leakage. 

Dr.  Habegger  further  comments  that 
the  circulation  air  flow  rate  is  not 
considered  in  the  current  test  procedure 
and  that  testing  the  efficiency  of 
equipment  without  considoing  the 
overall  installed  system  effect  is 
meaningless.  The  Department  disagrees. 
The  rate  of  drculation  air  flow  is 
addressed  in  the  test  procedure  by  the 
limits  set  on  both  the  minimum  external 
stetic  pressure  and  the  air  temperature 
rise  between  the  supply  and  return  air. 
This  assures  that  the  circulation  air 
blower  will  deliver  the  appropriate 
amount  of  air  flow  at  the  required 
design  conditions. 

As  the  Department  specifically 
pointed  out  in  the  preamble  to  the  1984 
Final  Rule  for  furnaces,  boilers,  and 
vented  and  unvented  home  heaters,  the 
test  procedures  cannot  predict  the 
energy  perfannance  of  a  furnace  in 
every  installation.  49  FR 12153  (March 


28. 1984).  Rather,  their  use  is  fior 
comparison  purposes  and  thus 
installation  variables  are  only 
representetively  accounted  for.  That 
preamble  continues  to  stete  the 
Department's  position  on  this  issue. 

(2)  Input/Ou^ut  Method.— Two 
commenters.  Energy  Kinetics  and  the 
CEC,  responded  to  the  Department's 
request  to  comment  on  the 
appropriateness  of  a  test  procedure  for 
furnaces  and  boilers  based  on  an  input/ 
output  method.  Both  suggested  the 
development  or  adoption  of  the  input/ 
output  method  as  a  more  accurate 
mediod  for  rating  furnaces  and  boilers 
in  place  of  the  present  flue  loss  method. 
(Energy  Kinetics,  No.  16,  at  7;  and  CEC, 
No.  25,  at  3).  GAMA,  in  response  to 
questions  during  the  public  hearing, 
steted  that  ETL  researchers  woridng  (» 
an  input/output  method  for  GAMA 
experienced  a  great  deal  of  difficulty  in 
repeating  the  test  results  and  in 
correlating  the  resulting  efficiency 
rating  wi^  the  current  method.  GAMA 
felt  that  more  time  is  needed  for  woric 
in  the  input/output  method.  (GAMA, 
Transcript,  at  35). 

An  analysis  by  Dr.  D.  R  Tree  of 
Purdue  University  with  date  supplied 
by  NIST  on  the  errors  associated  with 
the  input/output  method  showed  that 
for  warm  air  furnaces,  the  uncertainties 
in  duct  air  flow  measurement  and  non- 
uniform temperature  distribution  in  the 
duct,  during  steady  stete  and  cyclic 
conditions,  would  result  in  an  error 
estimate  of  ±12  percent  for  the  AFUE 
value.  This  made  the  input/output 
method  unacceptable  as  a  test  procedure 
fat  warm  air  furnaces.*  The  problem  of 
flow  and  temperature  measurements  for 
hot  water  boilers  would  not  be  as 
severe.  A  detailed  method,  howevw,  on 
the  transient  performance  of  hot  water 
boilera.  both  during  the  on-cycle  (energy 
delivered)  and  the  off-cycle  (heat  loss) 
needs  to  be  developed  and  a  consensus 
on  the  procedure  agreed  upon.  The 
problems  of  testing  according  to  t«vo 
different  test  procedures,  one  for  warm 
air  furnaces  and  one  for  hydronic 
heating  sytlbems,  also  require  further 
discussion.  The  Depcutment  is, 
therefore,  reserving  action  on  the 
possible  adoption  of  an  input/output 
method  for  hydronic  heating  systems  to 
a  future  riilemaking. 

(3)  Test  Procedure  for  Combined 
Space/Water  Heeting  Appliances. — 
Only  Energy  Kinetics  rdsed  this  issue, 
and  questioned  the  appropriateness  of 
the  current  ASHRAE  Standard  124- 


«Owrid  R.  Tkw.  "Enw  Analyri*  aTTMliiig  for 
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1991  that  covers  the  testing  and  rating 
of  combination  appliances.  (Eneigy 
iCinetics,  No.  16.  at  8). 

The  Department  is  preparing  to 
propose  a  test  procedure  for  combined 
space/water  heating  appliances  in  the 
future.  DOE  welcomes  any  comments 
and  input  from  industry  and  interested 
individuals  and  organizations. 

(4)  Off-Cycle  Draft  Setting.— Only 
Energy  Kinetics  commented  that  the 
operation  and  off-cycle  draft  conditions 
at  the  flue  connection  to  a  unit  afiiact  the 
ratings  of  the  unit,  and  suggested  that 
the  (kaft  value  should  not  be  left  to  be 
at  the  manufacturer's  recommendation. 
Energy  Kinetics  suggested  a  standard 
draft  level  of  0.05"  water  colimm  to  be 
maintained  at  both  the  on-cycle  and  off- 
cycle  periods  during  the  test.  (Energy 
Kinetics,  No.  16,  at  5). 

DOE  believes  that  this  specification  is 
not  necessary  as  the  draft  produced 
during  the  operation  of  the  unit  cannot 
be  arbitrarily  set  by  the  manufacturer  if 
proper  operation,  such  as  smoke 
number,  CO2  concentration,  and  flame 
stability,  of  the  unit  is  to  be  maintained. 
DOE  reasons  that  if  the  manufecturers 
do  not  require  or  recommend  the 
maintenance  of  a  specific  draft  level 
during  the  off-cycle  for  the  normal 
operation  of  their  unit,  it  should  not  be 
reauired  during  the  off-period  test. 

(5)  Supply  and  Return  Water 
Temperature  Settings  for  Hot  Water 
Boilen. — Energy  Kinetics  stated  that  the 
hot  water  boiler  temperattire  settings  of 
120°F  return  water  temperature  and 
140°F  supply  water  temperat\ire  during 
the  tests,  as  prescribed  in  the  current 
test  procedure,  are  too  low.  They  are  not 
the  normal  temperatiues  of  160*F  and 
ISO*"?  encountered  in  a  home 
installation.  (Eneigy  Kinetics.  No.  16,  at 
4). 

The  Department  prescribed  the  test 
conditions  for  hot  water  boilers  (boiler 
return  water  of  at  least  IZO'F  and  a  20''F 
temperatiire  rise)  during  the  1963 
proposed  rulemaking  (48  FR  28014, 
June  17, 1983)  before  the  publication  of 
the  final  rule  for  the  current  furnace  test 
procedure  (49  FR  12148,  March  24, 
1984).  In  so  doing,  the  Department 
stated  its  belief  that  all  non-condensing 
hot  water  boilers,  including  finned  tube 
boilers  and  low  thermal  mass  boilen, 
generally  operated  at  these  conditions, 
and  the  specifications  would  eliminate 
the  need  for  fiitiire  test  procedure 
waivers  for  specific  types  of  hot  water 
boilers  from  a  uniform  test  condition.  At 
that  time  the  boiler  industry  had  also 
indicated  its  desire  to  have  these  test 
conditions  included.  The  Department 
sees  no  fundamental  change  in  the 
application  of  hot  water  boilers  to 
warrant  revision  to  the  currant  test 


procedure.  In  addition,  changing  the  test 
conditions  to  those  suggested  by  Energy 
Kinetics  would  result  in  a  reduction  of 
the  AFUE  for  existing  hot  water  boilers 
as  the  flue  loss  would  be  slightly  higher 
due  to  a  higher  flue  gas  temperature. 
This  would  require  the  retesting  and  re- 
rating  of  most  existing  hot  water  boilera. 

For  the  reasons  discussed  above, 
today's  final  rule  does  not  include  any 
chai^ges  to  the  test  conditions  with 
respect  to  the  boiler  water  return 
temperature  and  temperature  rise  for  hot 
water  boilers  as  specified  in  the  current 
test  procedure. 

(6)  Energy  Lost  at  Appliance  Location 
(Boilers  in  Unheated  Space). — Energy 
Kinetics  disagreed  with  the  requirement 
that  boilers  be  tested  as  indoor 
installation.  It  claimed  that  most  boilers 
are  installed  in  un-conditioned  space. 
(Energy  Kinetics,  No.  16,  at  4). 

Since  the  mifiiTninn  standard  for 
boilers  is  based  on  a  statutory  definition 
of  AFUE  which  explicitly  assumes  that 
non-weatherized  boilers  are  located 
indoors,  DOE  will  not  consider  any 
change  in  the  installation  location  for 
boilers  at  the  present  time. 

(7)  Setting  Throughput  Air 
Temperature  Rise  for  Furnaces. — In  the 
current  DOE  test  procedure  and  ANSI/ 
ASHRAE  Standard  103-1988,  the 
adjustment  to  the  air  throughput  for 
warm  air  furnaces  at  steady  state 
operation  is  specified  imder  the 
following  conditions:  a  temperature  rise, 
across  the  heat  exchanger,  shall  be  the 
higher  of  (1)  15"F  below  the  maximum 
temperature  rise,  or  (2)  15*F  above  the 
minimum  temperature  rise,  as  specified 
by  the  manufacturer. 

In  the  1993  Proposed  Rule  and  in  the 
1993  revision  of  ANSI/ ASHRAE 
Standard  103  (as  103-1993),  a  provision 
was  added  to  the  test  setting  of  the  air 
temperature  rise.  The  provision  requires 
that,  for  furnaces  whose  design  does  not 
permit  a  temperature  rise  range  of  30'F. 
the  furnace  shall  be  tested  at  the 
midpoint  of  the  rise  range  specified  by 
the  manufacturer  if  the  rise  is  less  than 
30''F.  Ck)mmenter8  GAMA  and  Inter-City 
mentioned  this  provision  for 
condensing  furnaces  whose  temperature 
rise  range  may  be  less  than  SCF,  and 
listed  this  provision  in  GAMA's  first 
category  of  revisions  for  immediate 
implementation.  (GAMA,  No.  8  at  3; 
bter-City,  No.  7  at  4). 

DOE  bias  adopted  this  provision  as 
specified  in  ANSI/ ASHRAE  Standard 
103-1993  referanoed  in  today's  final 
rule. 

B.  Vented  Home  Heating  Equipment 

The  Department  originally  published 
the  test  procedure  for  vented  home 
heating  equipment  on  May  2. 1978.  43 


FR  20182.  The  Department  amended 
this  test  procedure  on  March  28, 1984, 
to  include  a  simplified  vented  heater 
test  procedure  for  heaters  with 
modulating  controls,  manually 
controlled  vented  heaters,  vented 
heaters  equipped  with  thermal  stack 
dampers,  and  floor  furnaces.  49  FR 
12169. 

In  the  1993  Proposed  Rule,  DOE 
proposed  the  following  amendments  to 
the  vented  home  heating  equipment  test 
procedure:  (1)  To  establish  an  annual 
efficiency  descriptor  to  account  for  the 
auxiliary  electrical  energy  consumed  by 
the  fan  or  blowers  in  addition  to  the 
fossil  fuel  consumed:  (2)  to  revise  the 
calculation  procedure  for  AFUE  for 
manually  controlled  heaters;  and  (3)  to 
revise  the  calculation  procedure  for' 
weighted  average  steady-state  efficiency 
for  manually  controlled  heaters  with 
various  input  rates. 

The  following  discussion  addresses 
the  comments  received  on  the  proposed 
rule. 

1.  Annual  Efficiency  Descriptor 

The  Department  proposed  in  the  1993 
Proposed  Rule  to  adopt  the  energy  factor 
as  defined  in  appendix  B  of  ANSI/ 
ASHRAE  Standard  103-1993  as  the  new 
energy  descriptor  for  vented  home 
heating  equipment,  and  renamed  it  the 
annual  efficiency  descriptor. 

The  Department's  current  test 
procedure  for  vented  home  heating 
equipment  prescribes  the  calculation  of 
AFUE  based  on  the  energy  consumption 
of  fossil  fuel  only.  Since  auxiliary 
electrical  energy  can  be  consumed  by 
these  appliances  such  as  for  the 
operation  of  a  blower,  DOE  considered 
that  a  more  appropriate  energy 
descriptor  was  needed  to  accoiuit  for 
both  fossil  fuel  and  auxiliary  electrical 
eneigy  consimipdon  of  the  appliances. 
This  eneigy  descriptor  would  also  be 
used  to  address  the  electrical  energy 
used  by  some  of  the  design  options 
considered  for  energy  standard  level 
evahiation. 

Seventeen  commenters,  directly  or  in 
support  of  another  commenter,  have 
commented  on  this  issue.  The 
comments  finm  each  individual  or 
organization  were  discussed  in  the 
Federal  Register  notice  of  January  20, 
1995.  60  FR  4348.  This  was  described 
previously  in  the  section  for  the 
proposed  energy  factor  and  annual 
efficiency  descriptors  for  central 
furnaces  and  boilera.  (See  II.A.  20  above, 
"Annual  Efficiency  Descriptor  and 
Energy  Factor.") 

As  concluded  in  the  discussion  above. 
DOE  has  decided  to  withdraw  the 
proposed  energy  descriptor  &x>m  today's 
final  rule.  Since  the  commenters 


combined  their  conunents  on  this 
proposed  eneigy  descriptor  with  those 
for  the  central  furnaces/boilers,  readers 
ara  rafened  to  that  section  for  a 
discussion  of  this  issue.  Therefore,  the 
current  procedures  of  determining 
AFUE  as  the  energy  efficiency 
descriptor  will  remain  unchanged. 
However,  the  proposed  procedure  for 
the  calculation  of  the  annual  energy 
consumption  of  fossil  fuel  and  electrical 
eneigy  for  the  vented  home  heating 
equipment  is  included  in  today's  final 
rule.  This  added  procedure  does  not 
involve  any  additional  testing  be]rond 
that  required  by  the  current  test 
procedure.  The  added  calculation 
procedxue  is  intended  to  allow  for  the 
adequate  and  fair  costranking  of  the 
diffnent  design  options  diat  may  be 
cfHisidered  in  future  evaluations  of 
possible  revisions  of  eneigy  standard 
levels. 

2.  Pilot  Light  Eneigy  Consumption  fw 
Manually  Controlled  Heaters 

In  the  1993  Proposed  Rule,  for 
manually  controlled  heatera,  under 
certain  conditions,  the  measurement  of 
pilot  light  energy  is  not  needed.  Two 
comments  on  this  issue  were  received. 
GAMA  supported  the  provision  of  not 
requiring  the  meastuement  of  the  pilot 
eneigy  consumption  for  manually 
controlled  heaters  equipped  with  a 
piezo  igniter.  (GAMA.  No.  8,  at  20).  The 
CEC  stated  that  the  language  in  the 
provision  should  be  more  explicit  in 
defining  what  is  meant  by  the  phrase 
"when  the  heater  is  not  in  use  and 
instruction  to  do  so  is  given,"  in  section 
3.5.2  of  appendix  O  to  subpart  B  of  part 
430.  The  CEC  further  stated  that  the 
manufacturer  should  only  be  allowed  to 
ignore  the  pilot  energy  use  if  the  pilot 
extinguishes  whenever  the  burner  is  otL 
(CEC,  No.  25,  at  3). 

The  Department  agrees  with  the 
suggestion  of  the  CEC  to  clarify  when 
the  proposed  provision  is  applicable. 
This  provision  applies  to  a  heater  that 
provides  manually  controlled  settings 
for  the  control  knob  in  the  operation  of 
the  appliance,  and  a  clearly  marked 
knob  setting  such  as  the  "OFF*  knob 
setting  shuts  off  the  appliance 
completely  including  the  pilot  light 
DOE  is  today  revising  the  section  in 
question  to  read  as  follows: 

"3.5.2  For  manually  controlled 
beaters  where  the  pilot  light  is  designed 
to  be  turned  off  by  the  user  when  the 
heater  is  not  in  use.  that  is,  turning  the 
control  to  the  OFF  position  will  shut  off 
the  gas  supply  to  the  bumeifs)  and  to 
the  pilot  li^t,  the  measurement  of  Qp  is 
not  needed.  This  provision  applies  only 
if  an  instruction  to  turn  off  the  unit  is 
provided  on  the  heater  near  the  gas 


control  valve  (e.g..  by  label)  by  the 
manufacturer." 

3.  Weighted  Average  Steady-State 
Efficiency 

In  the  1993  Proposed  Rule,  DOE 
proposed  that  for  manually  controlled 
vented  home  heaters  with  multiple 
input  rates  whose  design  is  such  that 
the  specified  minimum  firing  rate 
cannot  be  set  at  50db5  percent  of  the 
unit's  maximum  firing  rate,  the  test  will 
be  conducted  at  the  unit's  miniiniini 
foel  input  rate,  provided  that  the 
ininimiiin  input  shall  be  no  higher  than 
%  of  the  maximum  fuel  input  rate  of  the 
heater. 

GAMA  supported  this  provision. 
(GAMA.  No.  8.  at  20).  DOE  is  adopting 
the  provision  in  today's  final  nile. 

C.  Pool  Heaters 

The  Department  published  the  pool 
heater  test  procedure  on  Februaiy  7, 
1989.  referencing  ANSI  Standard 
Z21. 56-1 986  for  gas-fired  pool  heaten. 
54  FR  6076.  In  the  1993  Proposed  Rule. 
DOE  proposed  to  amend  the  pool  heatw 
test  procedure,  first,  to  include  an 
annual  efficiency  descriptor  that 
accoiuits  for  the  fossil  fuel  and  the 
auxiliary  electrical  energy  consumed  by 
any  fan  or  pump  and.  second,  to  replace 
the  reference  to  ANSI  Standard  Z21.56- 
1986  with  references  to  the  then 
updated  veraion  of  ANSI  Standard 
Z21.56. 

Standard  Z21.56  was  updated  again  in 
1994.  But  no  substantive  changes  were 
made  in  the  portions  of  that  Standard, 
which  DOE  had  proposed,  in  the  1993 
Proposed  Rule,  to  incorporate  into  its 
pool  heeter  test  procedure.  DOE  is 
therefore  referencing  ANSI  Standard 
Z21. 56-1 994  in  the  pool  heater  test 
procedure  it  adopts  today. 

Ail  of  the  comments  received  on  the 
proposed  amendment  to  this  test 
procedure  concerned  the  proposed 
annual  efficiency  descriptor.  The 
following  discussion  addresses  those 
comments. 

1.  Annual  Efficiency  Descriptor 

The  Department  proposed  in  the  1993 
Proposed  Rule  a  new  eneigy  descriptor, 
the  Annual  Efficiency  (AE).  for  pool 
heaters.  The  proposed  AE  descriptor, 
was  defined  as  the  ratio  of  the  annual 
output  of  eneigy  delivered  to  the  heated 
pool  water  by  fossil  fuel  to  the  total 
annual  energy  input  to  the  heater 
including  auxiliary  electrical  eneigy. 
The  latter  tenn.  aiudliary  electrical 
eneigy,  was  multiplied  by  a  factor  F 
which  represents  the  ratio  of  the  heat 
eneigy  requued  to  generate  and  transmit 
the  electricity  to  the  electrical  energy 
delivered  at  the  po(ri  heater.  This  was 


for  the  purpose  of  reflecting  the 
efficiency  of  total  eneigy  uasd  to  run  the 
appliance. 

The  Department's  cunent  test 
procedure  for  pool  heaters  prescribes 
the  calculation  of  the  thermal  efficiency 
under  steady  stats  condition  only.  The 
thermal  efficiency  is  defined  as  the  ratio 
of  the  useful  output  of  heated  water  to 
the  sum  of  the  input  of  fossil  fuel  energy 
and  auxiliary  electric  eneigy  during  the 
steady  state  test  period.  DOE  considered 
that  a  more  appropriate  enragy 
descriptor  was  needed  in  order  to 
account  for  the  energy  consumption 
during  the  bumer-off  periods  of  a  pool 
heating  season.  DOE  based  this  view  on 
the  fact  that  a  significant  quantity  of 
eneigy  can  be  consumed  by  a 
continuous  pilot  light  and  the  auxiliary 
electrical  eneigy  consumption  during 
the  bumer-off  periods  of  the  pool 
heating  season.  The  proposed  energy 
descriptor  could  also  be  used  to  addiMs 
the  energy  savings  by  some  of  the  desigc 
options  that  mig^t  be  considered  in 
future  evaluation  of  possible  revisions 
of  energy  standard  levels.  For  example, 
to  consider  electronic  ignition,  the 
evaluation  would  have  to  account  for 
the  savings  in  gas  consumption 
resulting  from  elimination  of  a 
continuous  burning  pilot 

Seventeen  commenters,  diiectiy  or  in 
support  of  another  commenter,  have 
commented  on  this  issue.  The 
comments  from  each  individual  or 
organization  concerning  the  proposed 
multiplication  factor  F  applied  to  the 
auxiliuy  electric  eneigy  consumption 
are  discussed  in  the  Federal  Bagfstwr 
notice  of  January  20, 1995  (60  FR  4348). 
This  was  described  previously  in 
subsection  20  of  section  n.  A  of  this 
notice,  which  discusses  the  proposed 
energy  factor  and  nnmiAl  efficiency 
descripton  for  cmitial  fiimaces  and 
boilers.  Readen  are  refaned  to  that 
section  for  the  discussion  of  the  F-factor 
issue. 

GAMA  also  commented  on  the 
proposed  annual  efficiency  descriptm' 
concerning  pool  heatera.  GAMA  stated 
that  the  iise  of  a  recirculating  pump 
should  be  factored  into  the  AE 
descriptor  only  if  the  pump  is  used 
during  the  thermal  efficiency  test  under 
section  2.8.1  of  ANSI  Z21.56-1990 
standard.  Further.  GAMA  claims,  the 
pump  or  the  pump/filter  sjrstnn  used  in 
any  given  installation  in  the  field  that  is 
not  supplied  by  the  manufacturer 
should  not  be  considered  as  part  of  the 
heater's  auxiliary  components.  GAMA 
commented  that  DOE  should  focus  on 
addressing  a  pool  heater's  primary 
electrical  eneigy  consumption  rather 
than  auxiliaiy  losses. 


26154         Federal  Register  /  Vol.  62,  No.  91  /  Monday,  May  12.  1997  /  Rules  and  R^ulations 


Fedaral  Register  /  VoL  62.  No.  91  /  Monday.  May  12.  1997  /  Rules  and  Regulations  2615S 


26154         Federal  Regisler  /  Vol.  62,  No.  91  /  Monday.  May  12.  1997  /  Rules  and  Regulationg 


Federal  Regtster  /  VoL  62,  No.  91  /  Monday.  May  12.  1997  /  Rules  and  Regulations  2S15S 


The  Department  believes  that  the 
above  concerns  expressed  by  CAMA  are 
unfounded.  As  shown  in  section  4  of 
appendix  P  of  the  1993  Proposed  Rule, 
the  determination  of  the  auxiliary 
electrical  energy  consumption  of  the 
pool  heater  is  as  specified  in  ANSI 
Z21. 56-1990  standard,  and  was  not 
modified  in  the  1993  Proposed  Rule.  As 
proposed  in  section  4.4  of  appendix  P. 
the  calculation  of  the  aimual  auxiliary 
electrical  energy  consumption  is  based 
on  heater  on-time  only. 

GAMA  first  stated  that,  since  DOE 
defined  the  average  number  of  bum^ 
operating  hours  as  104  hoius 
independent  of  pool  and  heater  size, 
then    100,000  Btu/hr  and  400,000  Btu/ 
br  pool  heaters  can  have  the  same  AE 
value,  and  would  give  the  impression 
that  a  400,000  BtuiOu  pool  heater  is  an 
efbctive  choice  for  heating  a  500  gallon 
hot  tub."  GAMA  then  stated  that  during 
pool  "off-season"  hours,  the  continuous 
pilot  is  usually  shut  o£L 

DOE  disagrees  %vith  the  first 
statement  If  the  output  capacity  of  the 
pool  heater  is  properly  selected  by  the 
contractor  or  installer  based  on  the  size 
or  load  reqiiirement  of  a  particular  pool, 
then  the  burner  operating  time  would  be 
neither  excessively  long  nor  imduly 
short.  Moreover,  although  the  selection 
of  a  particular  pool  heater  among 
models  of  similar  capacity  for  a  specific 
pool  size  may  be  based  on  its  energy 
efficiency,  the  selection  of  a  correct 
capacity  heater  is  based  on  the  pool  size 
or  load  requiremenL  As  to  GAMA's 
statement  about  the  pilot  light  being  off 
during  the  "off  season,"  the  1993 
proposal  already  assumed  that  the 
continuous  pilot  light,  if  used,  will  be 
off  during  non-heating  season  hours. 
(See  section  4.2  of  appendix  P  to 
subpart  B  of  part  430,  on  the  definition 
of  the  average  number  of  seasonal  pool 
operating  hours  (POH).) 

In  its  statement,  GAMA  also  suggested 
that,  instead  of  the  AE  descriptor,  DOE 
should  develop  a  methodology  to 
calculate  total  annual  energy 
consumption,  based  on  thermal 
efficiency,  electrical  energy 
consumption,  and  continuous  pilot  light 
consumption.  Thus,  consimiers  could 
use  this  information  to  estimate  annual 
energy  consumption  and  operating  costs 
for  a  specific  pool  size  and  season  of 
operation. 

DOE  agrees  with  this  suggestion.  The 
calculation  procedure  in  today's  final 
rule  includes  the  caloilation  of  the 
average  annual  fossil  fiiel  and  auxiliary 
electric  energy  consumption. 

The  Dei>artment  has  decided  to 
withdraw  the  proposed  energy 
descriptor  with  the  proposed  F-£actor 
multiplier  from  today's  final  rule,  for 


the  reasons  discussed  in  subsection  20 
of  section  n.  A  of  this  notice.  The  current 
procedure  for  determining  the  energy 
efficiency  descriptor  for  pool  heaters, 
the  steady  state  thermal  efficiency,  shall 
remain  unchanged.  A  procedure, 
however,  for  the  calculation  of  the  pool 
heater  seasonal  efficiency  and  the 
annual  energy  consumption  of  fossil 
foel  and  auxiliary  electricity  for  the  pool 
heater  is  included  in  today's  final  rule. 
The  pool  heater  seasonal  efficiency  is 
defined  as  the  ratio  (in  percent)  of  the 
useful  output  of  the  heater  in  terms  of 
heated  pool  water  during  the  pool 
heating  season  to  the  sum  of  the  total 
energy  input  when  the  burner  is  on  and 
the  energy  consiunption  of  the  pilot 
light  when  the  burner  is  off  during  the 
pool  heating  season.  The  total  bumer-on 
hours  and  the  length  of  the  pool  heating 
season  are  assiuned  to  be  104  hours  and 
4464  hours  per  year,  respectively.  The 
heater  is  assujned  to  be  in  steady  state 
operation  whenever  the  burner  is  on. 
The  pilot  light  is  assumed  to  be  off 
during  the  non-heating  season  hours 
(4296  hours)  and  on  during  the  pool 
heating  season  hours  (4464  hours).  The 
auxiliary  electrical  eneigy  consumption 
is  assumed. to  be  negligible  when  the 
burner  is  off.  For  heaters  which  do  not 
employ  a  continuous  pilot  light  during 
the  pool  heating  season,  the  seasonal 
efficiency  will  be  the  same  as  the  steady 
state  thermal  efficiency.  This  procedure 
will  account  for  the  energy  consumption 
of  those  pool  heaters  that  employ  a 
continuous  pilot  light  during  the  pool 
heating  season.  As  stated  previously,  the 
procedure  also  provides  a  calculation 
procedure  for  the  average  annual  fossil 
fuel  and  auxiliary  electric  energy 
consumption.  These  calculations  are 
simply  arithmetic  exercises  with  no 
additional  testing  required.  Since  these 
calciilations  could  be  used  to  address 
the  energy  savings  by  some  design 
options  that  might  be  considered  in 
future  evaluations  of  energy  standard 
levels,  DOE  believes  it  is  justified  to 
include  these  additional  calculations. 

IIL  Procedural  Reqaimnmla 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

The  Department  has  concluded  that 
this  final  rule  foils  into  a  class  of  actions 
(categorical  exclusion  A5)  that  are 
categorically  excluded  from  the 
National  Enviroiunental  Policy  Act  of 
1969  (NEPA)  review  because  they 
would  not  individually  or  cujnulatively 
have  a  significant  impact  on  the  human 
environment,  as  determined  by  DOE's 
regulations  (10  CFR  part  1021,  appendix 
A  to  subpart  D)  implementing  the  NEPA 
(42  U.S.C.  4321. 4331-35.  4341-47). 


Therefore  this  final  rule  does  not  require 
an  environmental  impact  statement  or 
an  environmental  assessment  pursuant 
to  NEPA. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  ^ecutive 
O^er  12866.  "Regulatory  Planning  and 
Review,"  58  FR  51735,  October  4, 1993. 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  A£Edrs. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  603,  requires  the  preparation  of 
an  initial  regulatory  flexibility  analysis 
for  every  rule  which  by  law  must  be 
proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  regulatory 
flexibility  analysis  examines  ti^e  impact 
of  the  rule  on  small  entities  and 
considers  alternate  ways  of  reducing 
negative  impacts. 

The  Department  believes  the  final  rule 
will  not  have  a  significant  impact  on 
either  small  or  large  manufacturers  of 
furnaces  and  boilers,  vented  home 
heating  equipment,  and  pool  heaters 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  The  final  rule  amends 
DOE's  test  procedures,  primarily  to 
incorporate  (1)  test  procedures  already 
in  use  by  manufacturers  pursuant  to 
waivers  that  DOE  previously  granted  to 
those  manufacturers,  and  (2)  revisions 
to  standard  industry  testing  methods, 
contained  in  American  Society  of 
Heating,  Air-Conditioning  and 
Refrigerating  Engineers  (ASHRAE) 
Standard  103-1993,  "Methods  of 
Testing  for  Annual  Fuel  Utilization 
Efficiency  of  Residential  Central 
Furnaces  and  Boilers,"  and  American 
National  Standards  Institute  Standard 
2121.56-1994,  "Gas^Fired  Pool  Heaters." 
Examples  of  amendments  are: 

•  lie  90-second  delay  from  biuner 
ignition  to  activation  of  the  warm  air 
circulation  fan  designed  with  an 
unvarying  time  delay  in  a  central 
furnace  has  been  shortened  to 
accommodate  current  manufactiuers 
designs. 

•  There  is  no  requirement  to  calculate 
the  energy  consumption  of  a  gas  pilot 
light  on  manually  controlled  vented 
home  heaters  provided  that  there  is 
instruction  for  the  user  to  turn  the  pilot 
light  off  and  restart  it 


•  The  test  procedure  for  modulated, 
vented  home  heating  equipment  allows 
testing  at  100  percent  and  sixty  six 
percent  rated  input  power,  instead  of 
100  perc«it  and  fifty  percent  power,  to 
accommodate  new  designs. 

Such  requirements  presented  in  the 
final  rule  incorporate  improvements  in 
the  current  testing  technology  for 
furnaces  and  boilers,  vented  home 
heating  equipment,  and  pool  heaters 
utilized  by  industry.  But  they  would  not 
have  a  si^iificant  economic  impact, 
since  they  are  methods  already  in  use  by 
manufacturers,  and  will  not  cause 
manufacturers  to  purchase  equipment, 
consume  testing  time,  nor  employ 
technical  staff  beyond  what  is  required 
by  existing  DOE  test  procedures. 

In  addition,  in  some  respects  the  test 
procedures  in  the  final  rule  are  less 
burdensome  than  the  current 
procedures.  For  example: 

•  The  formula  to  calculate  the  time 
delay  and  energy  loss  of  a  stack  damper 
traversing  from  fully  open  to  fuUy 
closed  has  been  adjusted  for  greater 
accuracy.  The  revised  formula  has  been 
incorporated  into  the  existing  computer 
program  for  the  calculation  of  the  AFUE 
and  will  require  no  additional  hand 
calculations. 

Therefore.  DOE  certifies  that  the  final 
rule,  if  promulgated,  would  not  have  a 
"significant  economic  impact  on  a 
sulMtantial  number  of  small  entities" 
and  that  the  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

D.  Review  Under  Executive  Order 
12612.  "Federalism' 

Executive  Order  12612  (52  FR  41685. 
October  30. 1987)  requires  that 
r^ulations  or  rules  he  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
Federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

The  final  rule  published  today  would 
not  alter  the  distribution  of  authority 
and  responsibility  to  regulate  in  this 
area.  The  final  rule  would  only  revise  a 
currently  applicable  DOE  test  procedure 
to  improve  existing  testing  m^ods, 
and  to  add  provisions  that  DOE  might 
use  in  future  standard  setting. 
Accordingly.  DOE  has  determined  that 
preparation  of  a  federati<m  assessment  is 
unnecessary. 


E.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

The  test  procediues  in  this  final  rule 
incorporate  commercial  standards  to 
measure  the  efficiency  and  capacity  of 
furnaces  and/boilers,  vented  home 
heating  equipment,  and  pool  heaters. 
The  commercial  standards  are  ANSI/ 
ASHRAE  Standard  103-1993,  "Method 
of  Testing  for  Aimual  Fuel  utilization 
Efficiency  of  Residential  Central 
Furnaces  and  Boilers,"  and  ANSI 
Standard  Z21. 56-1994,  "Gas  Fired  Pool 
Heaten." 

Puniiant  to  section  301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  DOE  is  required  to 
comply  with  section  32  of  the  Fedoal 
Energy  Administration  Act  of  1974,  as 
amended  by  section  9  of  the  Federal 
Energy  Administration  Authorization 
Act  of  1977  (FEAA)  Pub.  L.  95-70, 
which  imposes  certain  requirements 
where  a  proposed  rule  contains 
commercial  standards  or  authorizes  or 
requires  the  use  of  such  standards.  The 
finHingB  required  of  DOE  by  section  32 
serve  to  alert  the  public  and  DOE 
regarding  the  use  and  background  of 
commereial  standards  in  a  proposal  and 
through  the  rulemaking  process.  They 
allow  interested  persons  to  make  known 
their  views  regarding  the 
appropriateness  of  the  use  of  any 
particular  commercial  standard  in  a 
proposed  nilamaking. 

Tne  Department  has  evaluated  ANSI/ 
ASHRAE  Standard  103-^1993  and  ANSI 
Standard  Z21.56-1994  with  regard  to 
compliance  with  section  32(b)  of  the 
FEAA.  The  Department  is  unable  to 
conclude  whether  these  standards  fully 
complied  with  the  requirements  of 
section  32(b).  i.e.,  that  they  are 
developed  in  a  manner  which  fully 
provided  for  public  participation, 
comment,  and  review. 

In  addition,  section  32(c)  of  the  FEAA 
precludes  the  Department  bom 
incorporating  any  commercial  standard 
into  a  rule  unless  it  has  consulted  with 
the  Attorney  General  and  the  Chairman 
of  the  Federal  Trade  Commission  (FTC) 
as  to  the  impact  of  such  standard  on 
competition,  and  neither  individual 
recommends  against  its  iiKxirporation. 
Punuant  to  section  32(c).  the 
Department  advised  these  individuals  of 
its  intention  to  inc(»porate  Standards 
103-1993  and  Z21.56-1991  into  its  final 
test  procedure  rules  for  fiunaces/boilers 
and  pool  heatere,  respectively.  Neither 
recommended  against  such 
incorporation. 

The  Department  notes  that  it  is 
incorporating  into  today's  rule  the 
method  for  testing  pool  heatnn  that  is 


set  forth  in  ANSI  Standard  Z21.56- 
1994.  Standard  Z21.56-1994  was  not 
specifically  identified  in  the 
aforementioned  communications  with 
the  FTC  and  Departmrnit  of  Jiistice.  It  is. 
however,  a  revised  and  updated  version 
of  Standard  Z21. 56-1991 ,  which  was 
mentioned  in  those  communications, 
and  the  provisions  DOE  is  incorporating 
bom  Z21.56-1994  are  identical  in 
substance  to  the  corresponding 
provisions  in  Z21.56-1991.' 

F.  Review  Under  Executive  Order  12630, 
"Govenunental  Actions  and 
Interference  With  Coaatitatiimally 
Proteded  Property  Rights" 

It  has  be«i  determined  pursuant  to 
Executive  Order  12630  (52  FR  B859, 
March  18, 1988)  that  this  final  rule 
would  not  result  in  any  takings  iN^iidi 
might  require  compensation  under  the 
Fifth  Amendment  to  the  United  States 
Constitution. 

The  Department  believes  that  test 
procediues  implementing  a  long- 
established  statutory  mandate  in  a 
manner  caloilated  to  minimize  adverse 
economic  impacts  does  not  constitute  a 
"taking"  of  private  property.  Thus, 
testing  under  the  appliance  standards 
program  does  not  invoke  the  provisions 
of  E.0. 12630. 

G.  Review  Under  the  Paperwork 
Reduction  Act  of  1980 

No  new  information  or  record  keeping 
requiremoits  are  imposed  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  unidn  the 
Paperwork  Reduction  Act  (44  U.S.C 
35Ol0tseq.). 

H.  Review  Under  Executive  Order 
12988.  "Civil  Justice  Inform" 

With  respect  to  the  review  of  existing 
regulations  and  the  jHomulgation  of 
new  regulati(His.  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Vfi^  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiue  that  the  regulation:  (1)  Clearly 


>Tlw  Oepartmaot  has  infcmwUy  adviaed  the 
Dspattment  of  (ustice  and  the  Faderal  Trade 
CMnmiwi""  of  its  intention  to  incoqKnte  the 
updatsd  vafsioo  of  Sundaid  Z21.S6  into  the  final 
nik. 
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specifies  the  preemptive  effect ,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effiect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  IXDE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  final 
regiilations  meet  the  relevant  standards 
of  Executive  Order  12988. 

/.  Review  Under  Unfunded  Mandates 
Reform  Act  of  1 995 

If  any  proposed  or  final  rule  includes 
a  Federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  requires  an 
agency  (prior  to  promulgation)  to 
prepare  a  budgetary  impact  statement 
and  select  the  least  costly,  most  cost 
efiiactive  and  least  burdensome 
alternative  that  achieve  the  objectives  of 
the  rule  and  is  consistent  with  statutory 
requirements. 

DOE  has  determined  that  the  action 
promulgated  today  does  not  include 
such  a  Federal  mandate.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

/.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  5  U.S.C. 
801.  The  report  will  state  that  it  has 
been  detarmined  that  the  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(3). 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances.  Incorporation  by 
reference. 


Issued  in  Washington,  DC.  on  Febniaiy  28, 
1997. 

Ouistiiie  A.  Errin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Aatharity:  42  U.S.C  6291-6309 

2.  Section  430.2  is  amended  by 
adding  a  definition  for  the  term  "Mobile 
home  furnace"  in  alphabetical  order,  to 
read  as  follows: 

§430.2    DsfMtlons. 


Mobile  home  furnace  means  a  direct 
vent  furnace  that  is  designed  for  use 
only  in  mobile  homes. 

•  •        •        *        • 

3.  Section  430.22  is  amended  by 
adding  paragraph  (a)(3)(iv)  and  adding 
item  numbers  13  and  14  to  paragraph 
(a)(4)  to  read  as  follows: 

S430.22    Rsfsrsnos  souross. 

(a)*  •  • 

(3)*  •  • 

(iv)  American  Society  of  Heating. 
Refrigerating  and  Air-Conditioning 
Engineers,  Inc.,  Publication  Sales,  1791 
Tullie  Circle,  NE,  Atlanta.  GA  30329, 
(1-800-5-ASHRAE). 

(4)*  •  • 

13.  American  National  Standards  Institute/ 
American  Society  of  Heating,  Refrigerating, 
and  Air-Conditioning  Engineers  Standard 
103-1993.  "Metliods  of  Testing  for  Annual 
Fuel  Utilization  Efficiency  of  Residential 
Central  Furnaces  and  Boilers."  (with  Errata  of 
October  24, 1996)  except  fior  sections  3.0, 
7.2.2.5. 8.6.1.1.  9.1.2.2.  9.5.1.1.  9.5.1.2.1, 
9.5.1.2.2.  9.5.2.1.  9.7.1. 10.0, 11.2.12, 11.3.12, 
11.4.12, 11.5.12  and  appendices  B  and  C. 

14.  American  National  Standards  Institute 
Standard  Z21.56-1994.  "Gas-Fired  Pool 
Heaters,"  section  2.9. 

•  •         •         •         • 

4.  Section  430.23  is  amended  as 
follows: 

A.  In  paragraph  (n)(l)(i),  the  words 
"section  4.8  or  4.10"  are  revised  to  read 
"section  10.2.2  or  10.3"  and  in 
paragraph  (nKlKii)>  the  words  "section 
4.9"  are  revised  to  read  "section  10.2.3" 
and,  in  the  parenthetical  phase,  the 
words  "section  4"  ate  revised  to  read 
"section  10." 

B.  In  paragraph  (n)(2),  the  words 
"section  4.6"  are  revised  to  read 
"section  10.1"  and  the  words  "section 
4.1  of  appendix  N  of  this  siibpart"  are 


revised  to  read  "section  11.1  of 
American  National  Standards  Institute/ 
American  Society  of  Heating, 
Refrigerating,  and  Air-Conditioning 
Engineers  (ANSI/ASHRAE)  Standard 
103-1993." 

C.  In  paragraph  (n)(3)(i),  the  words 
"section  4.11  or  4.13"  are  revised  to 
read  "section  10.5.1  or  10.5.3"  and  in 
paragraph  (n)(3)(ii),  the  words  "section 
4.12"  are  revised  to  read  "section 
10.5.2." 

D.  In  paragraph  (n)(4),  the  words 
"section  4.14"  are  revised  to  read 
"section  10.4." 

E.  Revise  paragraphs  (o)(2).  and  (p)(l) 
to  read  as  follows: 

{430.23   Test procwJuraa for maasurss of 
energy  consmnpUon. 

•  •        •        •        • 

(o)  Vented  home  heating  equipment. 

•  •  • 

(2)  The  estimated  annual  operating 
cost  for  vented  home  heating  equipment 
is  the  sum  of: 

(i)  The  product  of  the  average  annual 
fiiel  energy  consumption,  in  Btu's  per 
year  for  natural  gas,  propane,  or  oil 
fueled  vented  home  heating  equipment, 
determined  according  to  section  4.6.2  of 
appendix  O  of  this  subpart,  and  the    < 
representative  average  unit  cost  in 
dollars  per  Btu  for  natural  gas,  propane, 
or  oil,  as  appropriate,  as  provided 
piirsuant  to  section  323(b)(2)  of  the  Act; 
plus 

(ii)  The  product  of  the  average  annual 
auxiliary  electric  energy  consumption  in 
kilowatt-hours  per  year  determined 
according  to  section  4.6.3  of  appendix  O 
of  this  subpart,  and  the  representative 
average  unit  cost  in  dollars  per  kilowatt- 
hours  as  provided  piirsuant  to  section 
323(b)(2)  of  the  Act.  the  resulting  sum 
then  being  rounded  off  to  the  nearest 
dollar  per  year. 

•  •        •        •        • 

(p)  Poo7  heaters.  (1)  The  estimated 
wnniml  operating  cost  for  pool  heaters  is 
the  sum  of:  (i)  The  product  of  the 
average  annual  fuel  energy 
consumption,  in  Btu's  per  year,  of 
natural  gas  or  oil  fueled  pool  beaten, 
determined  according  to  section  4.2  of 
appendix  P  of  this  subpart,  and  the 
representative  avenge  unit  cost  in 
dollars  per  Btu  for  natural  gas  or  oil.  as 
appropriate,  as  provided  pursuant  to 
section  323(b)(2)  of  the  Act;  plus  (ii)  the 
product  of  the  average  annual  auxiliary 
electric  energy  consumption  in  kilowatt- 
hours  per  year  determined  according  to 
section  4.3  of  appendix  P  of  this 
subpart,  and  the  representative  average 
unit  cost  in  dollars  per  kilowatt-hours  as 
provided  pursuant  to  section  323(b)(2) 
of  the  Act,  the  resulting  sum  then  being 


rounded  off  to  the  nearest  dollar  per 
year. 

•        •        *       •        • 

5.  Appendix  N  to  subpart  B  of  part 
430  is  revised  to  read  as  follows: 

^nwndix  N  to  Stdipart  B  of  Part  430— 
UBifam  Test  Msdiod  finr  Msasariiig  dw 
Eamgf  Consnmptkm  of  Furaacss  and 
Boilers 

1.0  Scope.  The  scope  of  this  appendix  is 
as  spedfiad  in  section  2.0  of  ANSI/ASHRAE 
Standard  103-1993. 

2.0  Definitions.  DefinitionB  include  the 
definitions  specified  in  section  3  of  ANSI/ 
ASHRAE  Standard  103-1993  and  the 
CDlknring  additional  and  modified 
definitions: 

2.1  ANSUASHRAE  Standard  103-1993 
means  the  test  standard  published  in  1993  by 
ASHRAE.  approved  by  the  American 
National  Standards  Instibite  (ANSI)  on 
October  4. 1993.  and  entitlad  ''Method  of 
Testing  for  Annual  Fuel  Utilization 
Efficiency  of  Reeidential  Cential  Furnaces 
and  Boilers"  (with  enata  of  October  24. 
1996). 

2.2  ASHRA£  means  the  American  Society 
of  (bating.  Refrigerating  and  Air- 
Conditioning  Engineeis,  Inc. 

2.3  Tliemal  slack  damper  means  a  type 
of  stack  damper  which  is  dependent  for 
operation  exclusively  upon  the  direct 
conversion  of  thermal  energy  of  the  stad: 
gues  to  open  the  damper. 

2.4  Isolated  contbustion  system.  The 
definition  of  isolation  combustian  system  in 
section  3  of  ANSI/ASHRAE  Standard  103- 
1993  is  inconorated  with  the  addition  of  the 
following:  '"nie  imit  is  iw«*»ll«H  in  an  un- 
conditioned indoor  space  isolated  from  the 
heated  space." 

3.0    Classifications.  Classifications  are  as 
specified  in  section  4  of  ANSI/ASHRAE 
Standard  103-1993. 

4.0    Requirentents.  Requirements  are  as 
specified  in  section  5  of  ANSI/ASHRAE 
Standard  103-1993. 

5.0    fristiuments.  Instruments  must  be  as 
specified  in  section  6  of  ANSI/ASHRAE 
Standard  103-1993. 

6.0  Apparatus.  The  apparatus  oaed  in 
conjunction  with  the  furnace  or  boiler  during 
the  tasting  must  be  as  spedfiad  in  section  7 
of  ANSI/ASHRAE  Standard  103-1993  except 
for  section  7.2.2.5;  and  as  specified  in  section 
6.1  of  this  appendix: 

6.1  Domraflow  furnaces.  InstaU  the 
internal  section  of  vent  pipe  the  same  size  as 
the  Sue  collar  for  connecting  the  flue  collar 
to  the  top  of  the  unit,  if  not  siqipliad  by  the 
manufKiturer.  Do  not  intnlata  the  iataraal 
vent  pipe  during  the  jacket  loss  test  (if 
conducted)  daacribed  in  aaction  8.6  of  ANSI/ 
ASHRAE  Standard  103-1993  or  the  steady- 
state  tact  described  in  section  9.1  of  ANSI/ 
ASHRAE  Standard  103-1993.  Do  not  insulate 
the  internal  vent  pipe  baCoce  tiw  cool-down 
and  haat-up  tests  daacribed  in  sections  9.5 
and  9.6w  laapactivaly.  of  ANSI/ASHRAB 
Standard  103-1993.  If  the  vent  pipe  is 
surrounded  by  a  metal  jacket,  do  not  insulate 
the  metal  jackat  Install  a  5-fk  test  stKk  of  the 
same  cross  sectjonal  area  or  perimeter  as  the 
vent  pipe  above  the  top  of  the  fumaoe.  Ta|w 


or  seal  uound  the  junction  connecting  tha 
vent  pipe  and  the  5-ft  test  stadc.  Insulate  the 
5-ft  test  stack  with  insulation  having  an  R- 
value  not  less  than  7  and  an  outer  layer  of 
aluminum  foil.  (See  Figure  3-E  of  ANSI/ 
ASHRAE  Standard  103-1993.) 

7.0  Testing  conditions.  The  testing 
conditions  shall  be  as  specified  in  section  8 
ef  ANSI/ASHRAE  Standard  103-1993  with 
enata  of  October  24. 1996.  except  for  section 
8.6.1.1;  and  as  specified  in  sectjon  7.1  of  this 
appendix. 

7.1  Msosureownt  offacket  surface 
temperature.  The  jacket  of  the  fimiane  or 
boiler  shall  be  subdivided  into  6-inch  squares 
when  practical,  and  otfaarwiae  into  36- 
square-inch  regions  conqviaing  4  in.  x  9  in. 
or  3  in.  X 12  in.  sections,  and  the  snrfoce 
tempenture  at  the  oantar  of  eadi  aqnare  or 
section  shall  be  determined  widi  a  surface 
theimocoaple.  The  36-aquarB-inch  areas  shall 
be  recorded  in  groups  when  the  tenqietatun 
difiarsntial  of  the  36-squarB-inch  araa  is  lass 
than  10*F  Cor  tamper^ure  up  to  100*F  above 
room  temperature  and  less  than  20*F  for 
tempenture  man  than  100*F  above  room 
temperature.  For  forced  air  central  himacee, 
the  diculating  air  blower  compartment  is 
considered  as  part  of  the  duct  system  and  no 
surfooe  tempenture  measuiemant  of  the 
blower  oompartment  needs  to  be  recorded  for 
die  purpoee  of  this  taat  For  dewnflow 
furnaces,  measure  all  cabinet  sur&ce 
tempentnres  of  die  heat  exchanger  and 

r.nwnhm%mHta,  — f*<>iii,  iiwlwHtig  *hm  hrttntn 

around  the  outlet  duct,  and  the  burner  door, 
using  the  36  square-inch  thermocouple  grid. 
The  cabinet  surfoce  temperatures  around  the 
blower  section  do  not  need  to  be  measured 
(See  figure  3-E  of  ANSI/ASHRAE  Standard 
103-1993.) 

8.0  Test  procedure.  Tasting  and 
measurements  shall  be  as  spedfiad  in  section 
9  of  ANSI/ASHRAE  Standard  103-1993 
except  for  sections  9.5.1.1. 9.5.1.2.1, 
0.5.1.2.2. 9.5.2.1,  and  section  9.7.1. ;  and  as 
specified  in  sections  8.1, 8.2, 8.3. 8.4.  and 
8.5,  of  this  qtpendix. 

8. 1  Input  to  interrupted  igoition  device. 
For  bumns  equipped  with  an  interrupted 
ignition  device,  record  the  nameplate  electric 
power  used  by  the  ignitinn  device,  PEn,  or 
use  PEia=0.4  VN  if  no  name{riata  power 
input  is  provided.  Record  the  nameplate 
ignition  device  on-time  interval.  tio,  or 
measure  the  on-time  period  at  the  beginning 
of  the  test  at  the  time  the  burner  is  turned 
on  writh  a  stop  watch,  if  no  nameplate  value 
is  given.  Set  tio^  and  PEn=0  if  the  device 
on-tima  is  less  than  or  equal  to  S  seconds 
after  die  burner  is  on. 

8.2  Gas-  and  oil-futied  gravity  and  forced 
air  central  furnaces  without  stadc  damjpers 
cool-down  test  Turn  off  the  main  burner  after 
steady-state  testing  is  completed,  and 
measure  the  flue  gu  temperature  by  means 
of  the  thennooouple^d  daacribed  in  section 
7.6  of  ANSI/ASHRAE  103-1993  at  1.5 
minutes  (TF.afT(t3))  and  9  minutes  (TF.cfv(t4)) 
after  the  burner  Auta  off.  An  integral  draft 
diveitar  shall  remain  blodcad  and  insulated, 
and  the  stack  restriction  shall  remain  in 
place.  On  atmosphaiic  systems  with  an 
integral  draft  diveitar  or  draft  hood,  equipped 
with  either  an  rimitrnmechaninal  inlet 
damper  or  an  riectro-merhaniral  flue  damper 


that  doees  writhin  10  seconds  after  the  bomar 
shuts  off  to  restrict  the  flow  through  the  heat 
mnirhmt%gmr  in  the  off-cycle.  bypass  or  adjust 
the  control  for  the  electromechanical  dandier 
so  that  the  damper  remains  open  during  the 
cool-do«m  test  For  fiifnanes  that  enqiloy 
post  puigs.  measure  the  length  of  the  post- 
puige  period  with  a  stopwatch.  The  time 
from  bomar  OFF  to  combustion  blower  OFF 
(electrically  dO'energized)  shall  be  recorded 
as  tp.  For  the  case  when  V  is  intended  to  be 
greater  than  180  seconds,  stop  the 
combustion  Uowar  at  180  seconds  and  use 
diat  value  for  tp.  Measure  die  floe  gas 
tenqieiature  by  means  of  the  thennocouple 
grid  described  in  section  7.6  of  ANSI/ 
ASHRAE  103-1993  at  the  and  of  past-pugB 
period,  tp  ^,joMtJii.  and  at  dw  time  (1.5  -i- 
tp)  minutes  CTrjoMtsi]  and  (9.0  ••■  tp)  minutaa^ 
(TfxxvCU))  after  the  main  bamer  shuts  off. 
For  the  case  where  the  measurad  tp  is  leas 
than  or  equal  to  30  seconds,  it  shaU  be  tested 
as  if  there  is  no  pest  purge  and  tp  shall  be 
set  equal  to  0. 

8.3    Gas- and  oil-fu^ed  gravity  and  ftaced 
air  central  furmces  without  stack  dampen 
with  adju^iMe  fan  control — cool-down  test 
For  a  fiirnace  with  adjustable  Csn  control,  this 
time  delay  will  be  3.0  minutes  for  non- 
condensing  furnaces  or  1.5  minutes  for 
'•«"<«"«<"fl  furnaces  or  until  the  supply  air 
temperature  drops  to  a  value  of  40*F  above 
the  inlet  air  tempenture,  whidievar  reaults 
in  the  longest  fon  on-time.  For  a  furnace 
without  adjustable  fan  control  or  with  the 
type  of  adjustable  fon  control  whose  range  of 
adjustment  does  not  allow  for  the  delay  time 
specified  above,  the  control  shall  be  bypassed 
and  die  fon  manually  controlled  to  give  the 
delay  times  sped  tied  above.  For  a  furnace 
which  empk^  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air  circulating 
blower,  the  power  burner  and  indoor  air 
circulating  blower  shall  be  stopped  togedier. 
'    8.4    Gas-and  <al-fueled  boilers  whhoat 
stack  dampers  cool-down  test  After  steady- 
state  testing  has  been  conpletBd.  turn  the 
main  burnei(s)  OFF  and  meanae  die  flue  gas 
temperature  at  3.75  (Tp^JivCts))  and  22.5 
(TF.an<(t4))  »"<""«M  aflar  dte  burner  shut  oS, 
using  the  thermocouple  grid  described  in 
section  7.6  of  ANSI/ASIRAB 103-1993. 
During  this  off-period,  for  units  diat  do  not 
have  pomp  delay  after  shutoff,  no  water  shall 
be  allowed  to  circulate  through  the  hot  watar 
boilais.  For  units  that  have  pump  delay  on 
shutoff.  except  thoee  having  pemp  controls 
■«»««g  water  temperature,  the  pump  shall  be 
stopped  by  the  unit  amtrol  and  the  time  x.*. 
between  burner  shutoff  and  pump  shuttrff 
Aall  be  measured  within  one-eecoBd 
accuracy.  For  units  having  parap  delay 
controls  diat  senae  water  tamperature.  the 
pun^t  shall  be  opanled  for  15  minutes  and 
t-^  shall  be  15  minutes.  While  die  pump  is 
opantiag,  the  inlet  water  tamperature  and 
flow  rate  shall  be  maintained  at  the  same 
values  as  used  during  the  steady-state  test  as 
specified  in  sections  9.1  and  8.4.^3  of  ANSI/ 
ASHRAE  103-1993. 

For  boilen  that  employ  post  puigs, 
measure  the  length  of  the  poet-puige  period 
with  a  stopwat^  The  time  from  burner  OFt 
to  combustkm  blower  OFF  (electricaUy  de- 
ena^giaad)  shall  be  recorded  as  t*.  For  dw 
case  where  tp  is  intended  to  be  greater  than 
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180  ssconds.  stop  the  combustion  bknrsr  at 
180  Mconds  and  use  that  value  for  tr- 
Maasure  the  flue  gas  temperature  by  maam 
of  the  diaimocouple  grid  described  in  section 
7.6  of  ANSI/ASHRAE  103-1993  at  the  end  of 
the  post  purge  period  tp(TF.oFF<tp))  and  at  the 
time  (3.75  ■«■  tr)  minutes  (TF.oFiKts))  and  (22.5 
*  tp)  minutes  (TF.oFF(t4))  after  the  main 
burner  shuts  off.  For  the  case  where  the 
maasured  tr  is  lees  or  equal  to  30  seconds, 
it  shall  be  tested  as  if  tlMtre  is  no  post  purge 
and  tr  shall  be  set  to  equal  0. 

8.5    Direct  measurement  of  aff-cyde  losaes 
testing  method.  [Reserved.) 

9.0    Nomenclature.  Nomenclature  shall 
include  the  nomenclature  specified  in 
section  10  of  ANSI/ASHRAE  Standard  103- 
1993  and  the  foUowing  additional  variables: 
EfLotof=EfBciency  of  power  bunier  motor 
PEio=Electrical  power  to  the  intenupted 

ignition  device,  kW 
Rt..=ktj'  if  flue  gu  is  measured  , 

=Rt.s  if  stack  gas  is  measured 
RTjsRatio  of  combustion  air  mass  flow  rate 

to  stoichiometric  air  mass  flow  rate 
RT,s=K>t>o  of  the  sum  of  combustion  air  and 

relief  air  mass  flow  rate  to  stoichiometric 

air  mass  flow  rate 
tio=Elactrical  interrupted  ignition  device  on- 

time,  "li" 
Tosjc=Tf.ssjc  if  flue  gas  temperature  is 

■iaasui«d.*F 
•Ts.ssjc  if  steck  gas  temperature  is 

maMurad,  *F 
y^jsistio  of  electrical  interrupted  ignition 

device  on-time  to  average  burner  on-time 
ypsiatio  of  power  burner  combustion  blower 

OB-tiiae  to  avetaaa  bunMr  oo-tima 


10.0  Cu/cuJiation  of  derived  results  from 
test  measurements.  Calculations  shall  be  as 
■padfiad  in  section  11  of  ANSI/ASHRAE 
Standard  103-1993  and  the  October  24. 1996. 
Errata  Sheet  for  ASHRAE  Standard  103- 
1993.  except  for  appendices  B  and  C;  and  as 
specked  in  sections  10.1  through  10.8  and 
Flgon  1  of  this  appendix. 

10.1  Annual  fuel  utilization  efpciency. 
Tha  ■wniMl  fuel  utilization  efficiency  (AFUE) 
is  as  defined  in  sections  11.2.12  (non- 
condamring  systems),  11.3.12  (condensing 
■ystsms),  11.4.12  (non-condensing 
mnAilting  systams)  and  11.5.12  (condensing 
modulating  systams)  of  ANSI/ASHRAE 
Standard  103-1993,  except  for  the  definition 
for  the  term  B^n  in  the  defining  equation 
kr  AFUE.  EBywt  u  defined  m: 
E%iB»hnafing  seascmal  ^Bcieacy  as  defined 

in  sections  11.2.11  (non-condensing 
lyilaiiis).  11.3.11  (condenaing  systems). 
11.4.11  (noQ-condensing  modulating 
•yaiaais)  and  11.5.11  (condensing 
■KiAiUriiig  systems)  of  ANSI/ASHRAE 
Standard  103-1993  and  is  based  on  the 
■ssomptions  that  all  weatherized  warm 
air  furnaces  or  boilers  are  located  out-of- 
doofs.  that  vraim  air  furnaces  which  are 
not  waathemad  are  installed  as  isolated 
comhiistinn  systems,  and  that  boilers 
which  are  not  weatharized  are  installed 
indoocs. 

10.2  National  uwBiuge  burner  operating 
hours,  average  annual  fuel  energy 
consumption  and  average  annual  auxiliary 
electrical  energy  consumption  for  gas  or  ail 
furnaces  and  bmkes. 


10.2. 1    National  average  number  of  burner 
operating  hours.  For  furnaces  and  boilers 
equipped  with  single  stage  controls,  the 
national  average  number  of  burner  operating 
hours  is  defined  as: 
BOHs9=2.080  (a77)  A  DHR-2,080  B 
where: 

2,0803national  avenge  heating  lead  hours 
0.77sadjustmant  Cactor  to  adjuat  the 

calculated  design  heating  requirement 
and  heating  load  hours  to  the  actual 
heating  load  experienced  by  the  having 
system 
DHR=typical  deaign  heating  raqiiirenHnts  as 
listed  in  Table  8  (in  unit  of  kBtu/h)  of 
ANSI/ASHRAE  Standard  103-1993, 
using  the  proper  vahie  of  QouT  defined 
in  11.2.8.1  of  ANSI/ASHIAE  Standard 
103-1993 
A-10e,000  / 

(341.300(yfPE+yKjPEKj+yBE)+(QiN- 
Qp)E^Hs),  for  {(Hcad  draft  unit,  indoors 
=100,000  /  |341,300(yrre 
Eft-«-+yioPBio-t-y  BE)+(QiK-Qr)WfywI. 
for  forced  draft  unit.  ICS, 
=100,000  /  (341,300(ypPE(l- 

E£Lo«-)+yioPBio+y  MWQjN-Qp^flyHsl, 
for  induoMi  draft  unit,  indoors,  and 
=100.000  /  (341,300(yioPEiG-^yBEVKQB<- 
QpJEfFyHs),  for  induced  draft  unit.  ICS 
B=2  (ME%ibMA)  / 100.000 
wnera: 

EfLasr=Power  burner  motor  efficiency 
provided  by  manufacturer, 
=0.50,  an  assumed  defsult  power  burner 
eCBciency  if  not  provided  by 
manufarturer. 
100,000=factar  that  accounts  for  percent  and 

kBtu 
PE=bumer  electrical  po«ver  input  at  fdll-load 
steady-state  operation,  inrhiding 
electrical  ignition  device  if  anetgiaad.  as 
defined  in  9.1.2.2  of  ANSI/ASHRAE 
Standard  103-1993 
yr=iatio  of  induced  or  faiced  draft  blo«r«r  cm- 
time  to  average  burner  on-tinae,  as 
follows: 
1  for  units  without  poet  purge; 
l-f(tr/3.87)  for  single  stage  furnaces  with 

post  purge: 
l-fi[tr/10)  for  two-stage  and  step  modiilating 

fumaoas  with  post  puigs; 
l-Ktp/9.68)  far  single  st^e  boilers  with 

post  purge;  or 
l-*-(tr/15]  for  two  stage  and  step  modulating 
boilers  arith  post  purge. 
PEn^vlectiical  input  rata  to  the  intanuptad 
ig"***""  device  on  burner  (if  employed), 
as  defined  in  8.1  of  this  appendix 
y^jaratio  of  bumar  intenupted  ignition 
device  on-time  to  a>«aga  burner  on- 
time,  as  follows: 
0  for  burners  not  equipped  with 

intenupted  ignition  device; 
(tio/3.87)  for  single  stage  furnaces; 
(tio/10)  far  two-stage  and  step  iiuM<iil»Hiig 

furnaces; 
(tio/0.68)  for  single  stage  boilers;  or 
(tio/15)  far  two  stage  and  step  winAiUrinfl 
boilers. 
tio=on-time  of  the  burner  intanuptad  ignition 
device,  as  defined  in  8.1  of  this  appendix 
tr=poat  purge  time  as  defined  in  8.2  (fisnaoa) 
or  8.4  (boiler)  of  this  appendix 


=0  if  tr  is  equal  to  or  less  than  30  second. 
y=ratio  of  blower  or  pump  on-time  to  average 
burner  on-time,  as  follows: 
1  for  furnaces  without  fan  delay; 
1  for  boilers  without  a  pump  delay; 
\*{t* — 1~)/3.87  for  siiq|le  stage  furnaces 

writh  fan  delay; 
l-Kt-^— 1-)/10  for  two-st^e  and  step 

modulating  furnaces  «irith  fan  delay; 
l-»-(t*/9.e8)  for  single  stage  boilers  mth 

pump  delay;  or 
l-t-(t-*^/15)  for  two  stage  and  step 
nmtliiUrtng  boilers  with  pump  driay. 
BE=circulating  air  fan  or  water  pump 

electrical  energy  input  rate  at  full  load 
steady-state  operation,  as  defined  in 
ANSI/ASHRAE  Standard  103-1993 
QiN=as  defined  in  11.2.8.1  of  ANSI/ASHRAE 

Standard  103-1993 
Qr=as  defined  in  11.2.11  of  ANSI/ASHRAE 

Standard  103-1993 
EffyHs=as  defined  in  11.2.11  (non-condensing 
systems)  or  11.3.11.3  (condensing 
systams)  of  ANSI/ASifllAE  Standard 
103-1993,  percent,  and  calculated  on  die 
basis  oK 
ICS  installation,  for  non-waa&erized  warm 

air  furnaces; 
indoor  installatioa.  for  non-waatharizad 

boilers;  or 
outdoor  installation,  for  furnaces  and 
boilers  that  are  waatherized. 
2=ratio  of  the  average  length  of  the  heating 
season  in  hours  to  the  average  heating 
load  hours 
t^=as  defined  in  9.5.1.2  of  ANSI/ASHRAE 
Standard  103-1993  or  8.4  of  this 
appendix 
t-=as  defined  fai  9.6.1  of  ANSI/ASHRAE 
Standard  103-1993 
10.2.1.1    For  furnaces  and  boilers 
equipped  with  two  stage  or  step  modulating 
controls  the  average  annual  energy  used 
during  the  ''^■Hng  season,  Em,  is  defined  as: 

Bm=(Qin  -  Qp)  BOHss4<8,780  -  4,600X^ 

where: 

QiN=as  defined  in  11.4.8.1.1  of  ANSI/ 
ASHRAE  Standard  103-1993 

Qr=as  defined  in  11.4.12  of  ANSI/ASHRAE 
Standard  103-1993 

BOHss=M  defined  in  section  10.2.1  of  this 
appaiMiix.  in  which  the  weighted  ESyHs 
as  defined  in  11.4.11.3  or  11.5.11.3  of 
ANSI/ASHRAE  Standard  103-1993  is 
used  far  cakulating  the  values  of  A  and 
B,  the  term  IXiR  is  based  on  the  value 
of  Qcxrr  defined  in  11.4.8.1.1  or 
11.5.8.1.1  of  ANSI/ASHRAE  Standard 
103-1993,  and  the  term 
(ypP&i-yic^^o-f  yBE)  in  the  factor  A  is 
increaaed  by  the  fartor  R.  which  is 
defined  as: 

R=2.3  for  t«vo  stage  controls 
=2.3  for  step  modulating  controls  wfaoD  Am 

ratio  of  minimiim-tn-WMTriiiiiim  OUtpUt  iS 

greater  than  or  equal  to  0.5 
z3.o  for  step  modulating  controls  whan  the 
ratio  of  minimnm-to-maximum  output  fa 
lees  than  0.5 
A=100,000/(341,300(yrPE-«-yK)PEn^y  BE) 
R-KQiN-Qp)  Effytel.  fat  forced  draft 
unit,  indoors 
=100,000/(341,300(yrPB  EfiU*»+yioPEKi47 
BE)  R-KQw  -  (^)E(fy»l.  far  farcadnlnft 
aiiit.lCS, 


=100,000/(341,300(ypPE(l- 
E£t««r)+yioPB«+y  BE)  R-KQw  -  Qp) 
.  EfiyHsl,  faff  induced  draft  unit,  indoors. 

and 
=lQ0,000/[341,300(yioPEKrfy  BE) 
RMQfH  -  Or)  Effyiis],  far  induced  draft 
unit.  ICS 
where: 

E£taaaar=Power  bunwr  motor  efficiency 
provided  by  manufacturer, 
=0.50,  an  assumed  default  po%ver  burner 
efficiency  if  none  provided  by 
manufacturer. 
Efiyiis=as  defined  in  11.4.11.3  or  11.5.11.3  of 
ANSI/ASHRAE  Standard  103-1993,  and 
calculated  on  the  basis  of: 
— ^ICS  installation,  for  non-weatherized" 

warm  air  furoaces 
^indoor  installation,  for  non-Mrsatherizad 

boilers 
— outdoor  installation,  for  fumaoee  and 
boilers  that  are  waatherized 
8,760=total  number  of  hours  per  year 
4JBOO=as  specified  in  11.4.12  of  ANSI/ 
ASHRAE  Standard  103-1993 

10.2.1.2  For  furnaces  and  boilen 
equipped  writh  two  stage  or  step  modulating 
controls  the  national  average  niunber  of 
burner  operating  hours  at  the  reduced 
operating  mode  is  defined  as: 

BOHk=X«Em/Qinji 

where: 

Xit=as  defined  in  11.4.8.7  of  ANSI/ASHRAE 

Standard  103-1993 
EM=as  defined  in  section  10.2.1.1  of  this 

appendix 
QiNjt=as  defined  in  11.4.8.1.2  of  ANSI/ 

ASHRAE  Standard  103-1993 

10.2.1.3  For  furnaces  and  boilen 
equipped  with  t%vo  stage  controls  the 
national  average  number  of  burner  operating 
bouts  at  the  maximum  operating  mode 
(BOHh)  is  defined  as: 

BOHh=XhEm/Qin 

where: 

XH=a8  defined  in  11.4.&6  of  ANSI/ASHRAE 

Standard  103-1993 
EM=as  defined  in  section  10.2.1.1  of  this 

appendix 
Qp«=as  defined  in  11.4.8.1.1  of  ANSI/ 

ASHRAE  Standard  103-1993 

10.2.1.4  For  furnaces  and  boilers 
equipped  with  step  modulating  controls  the 
national  average  number  of  bunm  operating 
houn  at  the  modulating  operating  mode 
(BOHm)  is  defined  as: 
BOHm=XhEm/Qinm 

wrhere: 

Xii=as  defined  in  11.4.8.6  of  ANSI/ASHRAE 

Standard  103-1993 
EM=as  defined  in  section  10.2.1.1  of  this 

appendix 
QiNj4=Cbtrr>i/(Eflyssj4/100) 
QouTM"^  defined  in  11.4.8.10  or  11.5.8.10 

of  ANSI/ASHRAE  Standard  103-1993.  as 

appropriate 
Efiyssj>i=as  defined  in  11.4.8.8  or  11.5.8.8  of 

ANSI/ASHRAE  Standard  103-1993.  as 

appropriate,  in  percent 
lOOsfactor  diat  accounts  for  percent 

10.2.2    Average  aruiual fuel  eitergy 
consumption  ftagps  or  oil  fueled  furnaces  or 
boilers.  For  furnaces  or  boilers  equipped  with 


single  stage  controls  the  avenge  annual  fuel 

energy  consumption  (Ef)  is  expressed  in  Btu 

per  year  and  defined  as: 

Ei>=BOHss(Qin -(^)+8,760  Qp 

where: 

BOHss=as  defined  in  10.2.1  of  this  appendix 

QDj=as  defined  in  11.2.8.1  of  ANSI/ASHRAE 

Standard  103-1993 
Qp=as  defined  in  11.2.11  of  ANSI/ASHRAE 

Standard  103-1993 
8,760=a8  specified  in  10.2.1  of  this  appendix 
10.2.2.1    For  furnaces  or  boilen  equipped 
with  either  twro  stage  or  step  modulating 
controls  Ef  is  defined  as: 

Ef:=EM  *  4300Qp 

where: 

EM=as  defined  in  10.2.1.1  of  this  appendix 

4,600=as  specified  in  11.4.12  of  ANSI/ 

ASHRAE  Standard  103-1993 
Qp=as  defined  in  11.2.11  of  ANSI/ASHRAE 

Standard  103-1993 
10.2.3    Averag/e  armual  auxiliary  electrical 
energy  consumption  for  gas  or  oil  fueled 
furnaces  or  boilers.  For  fumacae  or  boilen 
equipped  with  single  stage  controls  the 
average  aimual  auxiliary  electrical 
consumption  (Eae)  is  expressed  in  Idlowatt- 
houn  and  defined  as: 

EAE=BOHss(yrf^  +yioPEio+yBE) 
where: 

BOHss=as  defined  in  10.2.1  of  this  appendix 
PE=as  definadin  10.2.1  of  this  appendix 
yp=as  defined  in  10.2.1  of  this  appoidix 
yia=aa  defined  in  10.2.1  of  this  appendix 
PEiQ=as  defined  in  10.2.1  of  this  appendix 
y=as  defined  in  10.2.1  of  this  appeoidix 
BE=as  defined  in  10.2.1  of  this  appendix 

10.2.3.1  For  fiunacea  or  boilen  equipped 
with  two  stage  controls  Eae  is  defined  as: 
EAE=BOHi,(ypPE«-i-yK,PEK>+yBE«)  + 

BOHH(ypPEH+yioPEio+y  BEh) 
where: 

BCHlii=as  defined  in  10.2.1.2  of  this  appendix 
yp=as  defined  in  10.2.1  of  this  appendix 
FEit=as  defined  in  9.1.2.2  and  meesured  at 

the  reduced  fiiel  input  rate,  of  ANSI/ 

ASHRAE  Standard  103-1993 
yio=as  defined  in  10.2.1  of  this  qipendix 
FEio=as  defined  in  10.2.1  of  this  appendix 
y=as  defined  in  10.2.1  of  this  appendix 
BER=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Standard  103-1993.  measured  at  the 

reduced  fuel  input  rate 
BOHH=as  defined  in  10.2.1.3  of  this  appendix 
I>Bii=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Standard  103-1993.  maasund  at  the 

maximum  fiul  input  rate 
BEii=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Standard  103-1993,  measured  at  the 

nMnrimiim  fuel  input  rate 

10.2.3.2  For  furnaces  or  boilen  equipped 
with  step  modulMing  controls  Eae  is  defined 
as: 

EAE=BOH»(yp  ran+yioPEio+y 

BEit)+BOHM(yfPEirf  ynPEn+y  BEh) 
where: 

BOHii=as  defined  in  10.2.1.2  of  this  appendix 
yp=as  defined  in  10.2.1  of  this  appendix 
PER=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 
Standard  103-1993,  measured  at  the 
reduced  fuel  input  rate 
yio=as  defined  in  10.2.1  of  this  appendix 


PBio^as  defined  in  10.2.1  of  this  appendix 
y=as  defined  in  10.2.1.  of  this  appendix 
BEK=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Standard  103-1993,  measured  at  the 

reduced  fuel  input  rate 
BOHM=as  defined  in  10.2.1.4  of  this 

appendix 
PEH=as  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Staiuiard  103-1993,  measured  at  the 

iiMiiriiniim  fuel  iiq>ut  rate 
BEH=a8  defined  in  9.1.2.2  of  ANSI/ASHRAE 

Standard  103-1993,  measured  at  the 

maximum  fuel  inputs  rate 

10.3  Aveiq^  annual  electric  energy 
consumption  for  electric  furnaces  or  boilers. 
For  electric  furnaces  and  boilen  the  average 
annual  energy  consumption  (Ee)  is  exprosaed 
in  kilowatt-houn  and  defined  as: 
Ee=100(2.080KQ.77)E»1R/(3.412  AFUE) 
where: 

100=to  express  a  percent  as  a  darimal 
2.080=as  specified  in  10.2.1  of  this  qipendix 
0.77=as  specified  in  10.2.1  of  this  appendix 
DHR=as  defined  in  10.2.1  of  this  appmdix 
3.412=convenion  to  express  energy  in  terms 

of  watt-houn  instead  of  Btu 
AFUE=as  defined  in  11.1  of  ANSI/ASHRAE 

Standard  103-1993,  in  percent  and 

calculated  on  the  basis  of: 
ICS  installation,  liw  non-weatherized  warm 

air  furnaces; 
indoor  installation,  for  non-weatherized 

boilen;  or 
outdoor  installation,  for  iimiaces  and 

boilen  that  are  waatherized. 

10.4  Energy  factor. 

10.4.1    Energy  factor  for  gas  or  oil 
furnaces  and  boilas.  Calculate  the  energy 
factor,  EF,  Cor  gas  or  oil  furnaces  and  boilen 
defined  as,  in  percent: 


EF  = 


(Ep- 4.600  Qp)EffyHs 
Ep +3,412  Eae 


vrbete: 

EF=average  annual  fuel  consumption  as 
defined  in  10.  Z.  2  of  this  appendix. 

EAE=as  defined  in  10.2.3  of  this  appendix. 

EJSyHs=Annual  Fuel  Utilization  Effidencv  as 
defined  in  11.2.11, 11.3.11, 11.4.11  or 
11.5.11  of  ANSI/ASHRAE  Standard  103- 
1993,  in  percent,  and  calculated  on  the 
basis  of. 
ICS  installation,  for  non-weatharized  warm 
air  furnaces: 

indoor  inatallatioii.  far  non- 
weatherized  boilers;  or 

outdoor  installation,  for  furnaces  and 
boilen  that  are  wraatherized. 
3.412=convenion  factor  from  kilowatt  to  Btu/ 
h 

10.4.2    Energy  foctor  for  electric  furnaces 
and  boilers.  The  energy  factor,  EF,  for  electric 
furnaoae  and  boilen  is  defined  as: 
EFzAFUE 


AFUEsAnnual  Fuel  Utilization  Efficiency  as 

defined  in  section  10.3  of  this  appendix, 

in  percent 

10.5    Average  aimual  enagy  consumption 

forfumaces  and  boilers  located  in  a  different 

geographic  region  of  the  United  States  and  in 
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buildings  with  different  design  heating 
requirements. 

10.5.1  A  verage  ann  ual  fuel  energy 
consumption  for  gps  or  oil-fueled  furnaces 
and  boilers  located  in  a  different  geographic 
region  of  the  United  States  and  in  buildings 
with  different  design  heating  requirements. 
For  gas  or  oil-fueled  furnaces  and  boilers  the 
average  unnnnl  fuel  energy  consumption  for 
a  specific  geographic  region  and  a  specific 
typical  design  heating  requirement  (Em)  is 
expressed  in  Btu  per  year  and  defined  as: 
Efk^CEf  -  8.760  Qp)(iai1/2.080M.760  Qp 
where: 

EF=as  defined  in  10.2.2  of  this  appendix 
8,760=as  specified  in  10.2.1  of  this  appendix 
Qp=as  defined  in  11.2.11  of  ANSI/ASHRAE 

Standard  103-1993 
HLH=heating  load  hours  for  a  specific 

geographic  region  determined  &om  the 

heating  load  hour  map  in  Figure  1  of  this 

appendix 
2,08O=:as  defined  in  10.2.1  of  this  appendix 

10.5.2  Average  annual  auxiliary  electrical 
energy  consumfriion  for  gas  or  oil-fueled 
furnaces  and  boilers  located  in  a  different 
geographic  region  of  the  United  States  and  in 
buildings  with  different  design  heating 
requirements.  For  gas  or  oil-fueled  furnaces 
and  boilers  the  average  annual  auxiliary 
electrical  energy  consumption  for  a  specific 
geographic  region  and  a  specific  typical 
design  heating  requirement  (Eaek)  is 
expressed  in  kilowatt-hours  and  defined  as: 

EAa=EAE  (HLH/2,080) 

where: 

EAE=as  defined  in  10.2.3  of  this  appendix 

HLH=«s  defined  in  10.5.1  of  this  appendix 

2,08O=as  specified  in  10.2.1  of  this  appendix 


10.5.3    Average  annual  electric  energy 
consumption  for  electric  furnaces  and  boilers 
located  in  a  different  geographic  region  of  the 
United  States  and  in  buildings  with  different 
design  heating  requirements.  For  electric 
furnaces  and  boilers  the  average  annual 
electric  energy  consumption  for  a  specific 
geographic  region  and  a  specific  typical 
design  heating  requirement  (Eek)  is  expressed  ■ 
in  kilowatt-hours  and  defined  as: 
EE]t=100  (0.77)  DHR  HLH/(3.412  AFUE) 
where: 

100=as  specified  in  10.3  of  this  appendix 
0.77=as  specified  in  10.2.1  of  this  appendix 
DHR=a8  defined  in  10.2.1  of  this  appendix 
HLH=as  defined  in  10.5.1  of  this  appendix 
3.412=as  specified  in  10.3  of  this  appendix 
AFUE=a8  defined  in  10.3  of  this  appendix,  in 
percent 

10.6    Annual  energy  consumption  for 
mobile  home  furnaces 

10.6. 1  National  average  number  of  burner 
operating  hours  for  mobile  home  furnaces 
(BOHss).  BOHss  is  the  same  as  in  10.2.1  of 
this  appendix,  except  that  the  value  of  Effyus 
in  the  calculation  of  the  burner  operating    . 
hours,  BOHss.  is  calculated  on  the  basis  of  a 
direct  vent  unit  with  system  number  9  or  10. 

10.6.2  Average  annual  fuel  energy  for 
mobile  home  furnaces  (Ef).  Ef  is  same  as  in 
10.2.2  of  this  appendix  except  that  the  burner 
operating  hours.  BOHss.  is  c^culated  as 
specified  in  10.6.1  of  this  appendix. 

10.6.3  Average  aimual  auxiliary  electrical 
energy  consumption  for  mobile  home 
furnaces  (E/^e)-  Eae  is  the  same  as  in  10.2.3 
of  this  appendix,  except  that  the  burner 
operating  hours,  BOHss,  is  calculated  as 
specified  in  10.6.1  of  this  appendix. 


10.7  Calculation  of  sales  weighted 
average  annual  energy  consumption  for 
mobile  home  furnaces.  In  order  to  reflect  the 
distribution  of  mobile  homes  to  geographical 
regions  with  average  HLHmmf  value  different 
from  2,080,  adfust  the  annual  fossil  fuel  and 
auxiliary  electrical  energy  consumption 
values  for  mobile  home  furnaces  using  the 
following  adjustment  calculations. 

10.7.1  For  mobile  home  furnaces  the  sales 
weighted  average  annual  fossil  fuel  energy 
consumption  is  expressed  in  Btu  per  year 
and  defined  as: 

Ef>«if=(Ef  -  8,760  Qp)HLHmhf/2,080+8,760 

Qp 
where: 

EF=a8  defined  in  10.6.2  of  this  appendix 
8,760=as  specified  in  10.2.1  of  this  appendix 
Qp=as  defined  in  11.2.11  of  ANSI/ASHRAE 

Standard  103-1993 
HLHmhf=1880,  sales  weighted  average 

heating  load  hours  for  mobile  home 

furnaces 
2,080=«s  specified  in  10.2.1  of  this  appendix 

10.7.2  For  mobile  home  furnaces  the  sales 
weighted  average  annual  auxiliary  electrical 
energy  consumption  is  expressed  in  kilowatt- 
hours  and  defined  as: 
Eae>ihf=EaeHLHmhf/2,080 

where: 

EAE=as  defined  in  10.6.3  of  this  appendix 

HLHMHF=a8  defined  in  10.7.1  of  this 

appendix 
2,080=as  specified  in  10.2.1  of  this  appendix 

10.8  Direct  determination  of  off-cycle 
losses  for  furnaces  and  boilers  equipped  with 
thermal  stack  dampers.  [Reserved.] 
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6.  Appendix  O  to  subpart  B  of  part 
430  is  amended  as  follows: 


Appendix  O  to  Sabpart  B  of  Put ' 
UBifaM  Tm(  Matkad  for  Moi 
tmmttr  rii— ■|Hif  olVtmt, 
H—UagEyiipiMt 

a.  Section  3.5  is  revised  to  read  as 
follows: 

3.5    Mot  Ug^t  measurement. 

3.5.1  Measure  the  eneigy  input  rate  to  the 
pilot  light  (Qp)  with  an  enat  no  greater  than 
3  percent  for  vented  heaters  so  equipped. 

3.5.2  ¥cx  manually  controlled  heaters 
where  the  pilot  light  is  designed  to  be  turned 
off  by  the  user  when  the  heater  is  not  in  use, 
that  is,  turning  the  control  to  the  OFF 
position  will  shut  off  the  gas  supply  to  the 
bumer<s)  and  to  the  pilot  light,  the 
measurement  of  Qp  is  not  needed.  This 


provision  applies  only  if  an  instruction  to 
turn  off  the  unit  is  provided  on  the  heater 
near  the  gas  control  valve  (e.g.  by  label)  by 
the  manufacturer. 

b.  Section  4.2.4  is  revised  to  read  as 
foUoMTs: 

4.2.4    IVe^ted.<ivera(ge  steady-state 
efficiency. 

4.2.4.1    For  manually  controlled  heaters 
with  various  input  rates  the  weighted  average 
steady-state  efficiency  (i)ss-wt).  is 
deteomined  as  follows: 

(1)  at  50  percent  of  the  n**"""""  fiiel 
input  rata  as  measured  in  eithn  section  3.1.1 
of  this  appendix  for  manually  controlled  gas 
vented  heateis  or  section  3.1.2  of  this 
appendix  for  manually  controUad  oil  vantad 
heaters,  or 

(2)  at  the  minimiim  fuel  input  rate  as 
measured  in  either  section  3.1.1  to  this 


appendix  for  manually  controUad  gas  vented 
heaters  or  section  3.1.2  to  this  appendix  for 
manually  controlled  oil  vented  heaters  if  the 
design  of  the  heater  is  such  that  the  ±  5 
percent  of  50  percent  of  the  maximum  foel 
input  rate  cannot  be  set.  provided  this 
minimum  rate  is  no  greater  than  V>  of 
mayjmiim  input  rata  of  the  heater. 

4.2.4.2    For  manually  controlled  heater 
with  one  single  firing  rate  the  weighted 
average  steady-state  efficiency  is  the  steady- 
state  effidency  measured  at  the  single  firing 
rate. 

c.  Section  4.2.6  is  revised  to  read  as 
follows: 

4.2.6    Annual  Fuel  Utilization  Efficiency. 

4.2.6.1  For  manually  controlled  vented 
heeters,  calciilate  the  AFUE  expressed  as  a 
percent  and  defined  as: 


AFUE  = 


2,950  i7ssTy.Qi,_„ 


2,950  i/ss  Q^_^  -h  2.083(4.600)17.  Qp 

wfaerr 

2.950=average  number  of  heating  degree  days 

nss=as  defined  as  tiss-wt  in  4.2.4  of  this  appendix 

iw=as  defined  in  4.2.5  of  this  appendix 

(^_.„=as  defined  as  Q.  at  the  m«»imiim  fuel  inpat  rate,  as  defined  in  3.1  of  this  apftendix 

4,600=«vnage  number  of  non-heating  season  hours  per  year 

Qr=as  defijied  in  3.5  of  this  appendix 

2.083=(65-15)/24=50/24 

65=degree  day  base  temperature,  *F 

15=national  average  outdoor  design  temperature  for  vented  heaters  as  defined  in  section  4.1.10  of  this  appendix 

24=nimiber  of  hours  in  a  day 


4.2.6.2    For  manually  controlled  vented 
heaters  where  the  pilot  light  can  be  turned 
off  by  the  user  when  the  heater  is  not  in  use 
as  described  in  section  3.5.2,  calcvilate  the 
AFUE  expressed  as  a  percent  and  defined  as: 

AFUE=T|. 


where: 

T|.=as  defined  in  section  4.2.5  of  this 
appendix 

d.  Section  4.3.7  is  revised  to  read  as 
follows: 


4.3.7    Annual  Fuel  Utilization  Efficiency. 
Calculate  the  AFUE  expressed  as  a  percent 
and  defined  as: 


AFUE  = 


2,950  i7ss,yrn.Qt 


2,950  Tiss-wr  Qi---«  +2.083(4,600)1/,  Qp 


wriiera: 

2,950=average  number  of  heating  degree  dajn 
T1ss-wT=as  defined  in  4.1.16  of  this  appendix 
T|a=as  defined  in  4.3.6  of  this  appendix 
(^-aaa=as  defined  in  4.2.6  of  this  appendix 
4.600=as  specified  in  4.2.6  of  this  appendix 
Qp=as  defined  in  3.5  of  this  appendiix 
2.083=as  specified  in  4.2.6  of  this  appendix 

e.  Add  section  4.6  after  section  4.5.3 
and  before  the  table  1  to  read  as  follows: 

4.6    Annual  energy  consumption. 

4.6. 1    National  average  number  of  burner 
operating  hours.  For  vented  heaters  equipped 
with  single  stage  controls  or  manual  controls, 
the  national  average  number  of  burner 
operating  hours  (BOH)  is  defined  as: 
BOHss=1.416AfA  DHR-  1,416  B 


where: 

l,416=national  average  heating  load  hours  for 

vented  heaters  bued  on  2,950  degree 

days  and  15*F  outdoor  design 

temperature 
Af=0.7067,  adjustment  Csctor  to  adjiist  the 

calculated  design  heating  requirement 

and  heating  load  hours  to  the  actxial 

hwHng  load  experienced  by  the  heating 

system 
DHR=typical  design  heating  requirements 

based  on  Qout.  from  Table  4  of  this 

appendix 
Qovi=((iUs/100)-Cj  (L/100)l  Qta 
Lpjacket  loss  as  defined  in  4.1.5  of  this 

appendix 
Cj=2.8,  adJTistment  hctor  as  defined  in  4.3.6 

of  this  appendix 
i1ss=steady-state  efficiency  as  defined  in 

4.1.10  of  this  appendix,  percent 
Qja=as  defined  in  3.1  of  this  appendix  at  the 

nufximnm  foel  input  rate 
A=100,000/[341.300Pe4<Qi.  -  Qp)n.] 


B=2.g38(Qp)  xu  A/100,000 

100,000=hctor  that  accounts  for  percent  and 

kBtu 
PE=as  defined  in  3.1.3  of  this  appendix 
Qp=as  defined  in  3.5  of  this  appendix 
T)«=as  defined  in  4.3.6  of  this  appendix  for 

vented  beaten  using  the  tracer  gas 

method,  percent 
=as  defined  in  4.2.5  of  this  appendix  for 

manually  controlled  vented  beaten, 

percent 
=2,950  AFUEtiss  CW|2,950  ifss  Qi.— 

AFUE(2.083)(4,600)Qpl,  for  vented 

beaten  equipped  without  manml 

controls  and  without  thermal  stack 

dampen  and  not  using  the  optional 

tracer  gas  method,  where: 
AFUE=as  defined  in  4.1.17  of  this  appendix, 

percent 
2,950=average  number  of  beating  degree  days 

as  defined  in  4.2.6  of  this  appendix 
4,600=average  number  of  non-heating  season 

houn  per  year  as  defined  in  4.2.6  of  this 

appendix 


2.938s(4.160/l,416)=ratio  of  the  average 
length  of  the  heating  season  in  houn  to 
the  average  heating  load  houn 

2.083=a8  specified  in  4.2.6  of  this  appendix 

4.6.1.1  For  vented  heatera  equipped  with 
two  stage  or  step  modulating  controls  the 
national  average  number  of  burner  operating 
houn  at  the  reduced  operating  mode  is 
defined  as: 

BOHR=X,EM/CWi. 
where: 

Xi=as  defined  in  4.1.14  of  this  appendix 
Qn4.u,=a8  defined  in  4.1.11  of  this  appendix 
EM=average  annnnl  energy  used  during  the 
heating  season 
=(Qi.  -  cS)BOHss-K8,760  -  4,600)Qp 
Qto=as  definied  in  3.1  of  this  appendix  at  the 

mnvimiim  foel  input  rate 
Qr^as  defined  in  3.5  of  this  appendix 
BOHss=a8  defined  in  4.6.1  of  this  appendix, 
in  which  the  term  Pe  in  the  factor  A  is 
increased  by  the  factor  R,  which  is 
defined  in  3.1.3  of  this  appendix  as: 
R=1.3  for  two  stage  controls 
=1.4  for  step  modulating  omtrols  when  the 
ratio  of  minimum-to-maximum  foel 
input  is  greater  than  or  equal  to  0.7 
=1.7  for  step  modulating  controls  when  the 

ratio  of  miniTnnm->»-'"»*i'""m  foel 

input  is  less  than  0.7  and  greater  than  or 

equal  to  0.5 
=2.2  for  step  modulating  controls  when  the 

ratio  of  minimum-to-maximum  fuel 

input  is  less  than  0.5 
A=100,000/[341,300  PE  R-«-(Qi.-Qp)iVil 
8,760=total  number  of  houn  per  year 
4,600=as  specified  in  4.2.6  of  this  appendix 

4.6.1.2  For  vented  beaten  equipped  with 
two  stage  (H'  step  modulating  controls  the 
national  average  number  of  burner  operating 
houn  at  the  nmirimnm  operating  mode 
(BOHh)  is  defined  as: 
BOH„=X2Em/Q- 

where: 

X2=as  defined  in  4.1.15  of  this  appendix 

EM=average  annual  energy  used  during  the 

heating  season 
=(Q>  -  Qp)BOHss-^(8,760  -  4.600)Qp 
Qia=as  defined  in  3.1  of  this  appendix  at  the 

m«Tcimiim  foel  input  rate 

4.6.2    Average  annual  fuel  energy  for  gas 
or  oil  fueled  vented  heaters.  For  vented 
beaten  equipped  with  single  stage  controb 
or  manual  controls,  the  average  annual  foel 
energy  consimiption  (Ef)  is  expressed  in  Btu 
per  year  and  defined  as: 
Ef=BOHss  (Qi.  -  Qp)>8,760  Qp 


where: 

BOHss=as  defined  in  4.6.1  of  this  appendix 
Qni=as  defined  in  3.1  of  this  appendix 
Qp=as  defined  in  3.5  of  this  appendix 
8,760=a8  specified  in  4.6.1  of  this  appendix 

4.6.2.1    For  vented  beaten  equipped  with 
either  two  stage  or  step  modulating  controls 
Ef  is  defined  as: 
Ef=Em^,600Qp 
where: 

EM=e8  defined  in  4.6.1.2  of  this  appendix 
4,600=as  specified  4.2.6  of  this  appendix 
Qp=as  defined  in  3.5  of  this  appendix 

4.6.3  Average  annual  auxiliary  electrical 
energy  consumption  for  vented  heaters.  For 
vented  beaten  with  single  stage  controls  or 
manual  controls  the  average  nnnunl  auxiliary 
electrical  consumption  (Eae)  is  expressed  in 
kilowatt-houn  and  defined  as: 

Eae=BOHssPe 

where: 

BOHss=es  defined  in  4.6.1  of  this  appendix 

PE=as  defined  in  3.1.3  of  this  aiqiendix 

4.6.3.1    Forvented  beaten  equipped  with 
two  stage  or  modulating  controls  ^^e  is 
defined  as: 

Eae^KBOHk-i-BOHiiIPe 

where: 

BOHii=as  defined  in  4.6.1  of  this  appendix 

BOHH=as  defined  in  4.6.1  of  this  appendix 

PE=as  defined  in  3.1.3  of  this  appendix 

4.6.4  Average  annual  energy 
consumption  for  vented  heaters  located  in  a 
different  geographic  region  of  the  United 
States  and  in  buildings  with  different  design 
heating  requirements. 

4.6.4.1    Average  aimual  fuel  energy 
consumption  for  gas  or  oil  fueled  ven  ted 
home  heaters  located  in  a  different 
geographic  region  of  the  United  States  and  in 
buildings  with  different  design  heating 
requirements.  For  gas  or  oil  foeled  vented 
beaten  the  average  nnntml  foel  energy 
consumption  for  a  specific  geographic  region 
and  a  specific  typical  design  heating 
requirement  (EnJ  is  ejqiressed  in  Btu  per 
year  and  defined  as: 

Ent=(EF- 8.760  Qp)(HLH/1.416)^760(^ 
where: 

Epsas  defined  in  4.6.2  of  this  appendix 
8.7603«s  specified  in  4.6.1  of  this  appendix 
Qp=as  defined  in  3.5  of  this  appendix 


HLH=heating  load  houn  for  a  specific 

geographic  region  determined  bom  the 
heating  load  hour  map  in  Figure  3  of  this 
appendix 
l,4163as  specified  in  4.6.1  of  this  appendix 

4.6.4.2    Avaxige  aimual  auxiliaiy 
electrical  energy  consumption  for  gas  or  oil 
fueled  vented  home  heaters  located  in  a 
different  geographic  region  of  the  United 
States  and  in  buildings  with  different  design 
heating  requirements.  For  gas  or  oil  fueled 
vented  home  beaten  the  average  annual 
auxiliary  electrical  energy  consumption  for  a 
specific  geographic  region  and  a  specific 
typical  design  heating  requirement  (EaeiO  is 
expressed  in  Idlowatt-houn  and  defined  as: 

Eabk=Eae  HLH/1.416 

where: 

EA£=a8  defined  in  4.6.3  of  this  appendix 

HLH=as  defined  in  4.6.4.1  of  this  appendix 

l,416=as  specified  in  4.6.1  of  this  appendix 

f.  Table  4  and  Figure  3  are  added  to 
the  end  of  appendix  O  to  subpart  B  of 
10  CFR  part  430  to  reed  as  follows: 

Table  4.— Average  Design  heating 
Requirements  for  Vented  heat- 
ers With  Different  (Dutput  Ca- 
pacities 


Vented  heaters  output  capacity 


5.000-7,499  ... 
7,500-10,499  . 
10,500-13,499 
13.500-16,499 
16,500-19,499 
19.500-22,499 
22.500-26,499 
26.500-30.469 
30,500-34,499 
34.500-38,499 
38.500-42.499 
42.500-46,499 
46.500-61.499 
51 .500-^6.496 
56,500-61,499 
61.500-66,499 
66,500-71,499 
71,500-76.500 


Average  de- 
sign heating 
require- 


(l(Btu/hr) 


5.0 
7.5 
10.0 
12.5 
15.0 
175 
20.5 
23.5 
26.5 
30.0 
33.5 
36.5 
40.0 
44.0 
48.0 
52.0 
56.0 
60.0 


26194  Fedwal  RegistBr  /  Vol.  62.  No.  91  /  Monday,  May  J12.  1997  /  Rules  and  Rqgxilations 


Fedsral  RegislBr  /  VoL  62.  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations         26165 


S«a«M«ft  mm  Amitiw%AA 


261^4         Fedwal  Register  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Rules  and  Regulations 


Federal  RegialBr  /  VoL  62.  No.  91  /  Monday,  May  12,  1997  /  Rules  and  Regulations         28165 


7.  Appendix  P  to  Subpart  B  of  Part 
430  is  revised  to  read  as  follows: 

Appandix  P  to  Sabpart  B  ofPart 
UnUtana  Tart  Mathod  Car 

lefPool 


JS 


1.  Tart  mathoif.  The  test  method  for  testing 
pod  heaters  is  as  specified  in  Amnican 
Natkmal  Standards  Institute  Standard  Cor 
Gas-Firad  Pool  Heaters.  Z21.56-1994. 

2.  TestamdhionM.  EstaUish  the  test 
conditions  specified  in  section  2.9  of  ANSI 
221.50-1994. 

3.  Msasuieounts.  Measure  the  quantities 
delineated  in  section  2.9  of  ANSI  221.56- 
1994.  The  measurement  of  eamgy 
oonsunqition  for  oil-fired  pool  heaters  in  Btu 
is  to  he  carried  out  in  appropriate  units.  e.g., 

4.  CalculationM. 

4.1  Thamal  effideixy.  Calculate  the 
thermal  efiBdencjr.  Ei  (expressed  as  a 
percent),  as  specified  in  section  2.9  of  ANSI 
2121.56-1994.  The  expression  of  fuel 
consumption  for  oU-fired  pool  heaters  shall 
be  in  Btu. 

4.2  Average  annua]  fbtsil  fuel  anergy  fm 
pool  beaten.  The  avenge  aniuial  fuel  enngy 
for  pool  heater,  Ef.  is  defined  as: 
Ef^BOH  QdtKPOH  -  BC»I)Qp 

when: 

BOHsaverage  number  of  burner  operating 

hours=104h 
POHsaverage  number  of  pool  operating 

hours=4464h 


QiN=rated  fiiel  eneigy  input  as  defined 

accnding  to  2.9.1  or  2.9.2  of  ANSI 

221.56-1994,  as  api»opriate 
Q|i  cneigy  consumption  of  continuously 

operating  pifot  light  if  employed,  in 

Btu/h. 

4.3  Average  annual  auxUiaiy  electrical 
energy  cortsumption  for  pool  heaters.  The 
average  annual  auxiliary  electrical  energy 
consumption  for  pool  heaters.  Eae.  is 
expressed  in  Btu  and  defined  as: 
Eab=BOHPE 

where: 

PEs2Ee  if  heater  tested  according  to  2.9.1  of 

ANSI  221.56-1994 
=3.412  PEm,«  if  heater  tested  according  to 

2.9.2  of  ANSI  221.56-1994.  in  Btu/h 
Ec^Electrical  consunq>tion  of  the  heater 

(converted  to  equivalent  unit  of  Btu). 

innhiding  the  electrical  energy  to  the 

rediculating  pomp  if  used,  during  the 

30-minute  thermal  efficiency  test,  as 

defined  in  2.9.1  of  ANSI  221.56-1994.  in 

Btuper30min. 
2=Conversion  hctat  to  convert  unit  from  per 

30min.  toper h. 
PG„„j=iiameplate  rating  of  auxiliary 

electrical  equipment  of  heater,  in  Watts 
BOHsas  defined  in  4.2  of  this  appendix 

4.4  Heating  seasonal  effidmtcy. 

4.4.1    Calculate  the  leaional  useful  output 
of  the  pool  heater  as: 
Eoin^BOH  ((E^lOOKQnri^PE)) 


where: 

BOHsas  defined  in  4.2  of  this  ^tpendix 

Ei=thermal  effideocy  as  defined  in  4.1  of  this 

^pendix 
Qii«=as  defined  in  4.2  of  this  appendix 
PE=as  defined  in  4.3  of  diis  appiendix 
100=conversion  foctor.  from  percent  to 

fraction 

4.4.2  Calculate  the  feetonal  input  to  the 
pool  heater  as: 

EiN=BOH  (QDri-PE)+(POH  -  BOH)  (^ 

where: 

BOH^as  defined  in  4.2  of  this  appendix 

QiN=as  defined  in  4.2  of  this  ^ipendix 

FE=as  defined  in  4.3  of  this  appmdix 

POH=as  defined  in  4.2  of  dds  appendix 

Qp=as  defined  in  4.2  of  this  appendix 

4.4.3  Go/culatetfiepoo/iMaterAaaliqg 
aeaaonal  efficiency  (in  percent). 

4.4.3.1  For  pool  heaters  emplojring  a 
continuous  pilot  light- 

EFFYhs=100(EouWEw) 

when: 

Eour=as  defined  in  4.4.1  of  this  appendix 

EofsBS  defined  in  4.4.2  of  this  appandix 

lOOsto  convert  a  fraction  to  percent 

4.4.3.2  For  pool  heaters  without  a 
continuous  pilot  light 
EFFYhs^E, 

where: 

^=as  defined  in  4.1  of  this  appendix. 
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DEPARTMENT  OF  AGRICULTURE 

CoofMrativ*  State  Raaaarch. 
Education,  and  Extenakm  Sarvlca 

7CFRPart3403 

RM08a4-AA0e 

SmaH  Buamaaa  Innovation  Raaaarch 
Qranta  Program;  Adminlatrativa 
Piuviawna 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service. 

USDA. 

ACTION:  Final  rule. 


r:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  amending  its 
regulations  relating  to  the 
administration  of  die  Small  Business 
Innovation  Research  (SBIR)  Grants 
Program,  which  prescribe  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  grants  under  this  program.  This 
rule  amends  those  regulations  by 
identifying  information  that  will  be 
specified  in  the  annual  solicitation  as 
opposed  to  this  rulev  CSREES  is 
republishing  these  regulations  in  their 
entirety  with  the  proposed  amendments 
in  order  to  enhance  their  use  by  the 
public  and  to  ensure  expeditious 
submission  and  processing  of  grant 
proposals. 

DATES:  Effective  May  12, 1997. 
FOR  FUmXER  MF0RMAT10N  CONTACT. 
Louise  Ebaugh;  Director,  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricidture; 
Washington,  DC  20250.  Telephone: 
(202)  720-9181. 


Papowork  Redaction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  collection  of 
information  requirements  contained  in 
thi«  rule  have  been  approved  under  the 
Office  of  Management  and  Budget 
(OMB)  Document  Nos.  0524-0022. 
0524-0025.  and  0524-0026. 


This  rule  has  been  reviewed  under 
Executive  Order  12866,  and  it  has  been 
determined  that  it  is  not  a  "significant 
regulatory  action"  rule  because  it  will 
not  have  an  »"""«>  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  and  materially  afEact  a  sector 
of  the  economy,  productivity. 


competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  plaimed  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entiUements,  grants,  user  fees  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  the  Department 
certifies  that  the  nde  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Pub.  L. 
No.  96-534  (5  U.S.C.  601  et  seq.). 

Ragnlatory  Analyiis 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  efiiect 
is  to  be  given  to  this  rule.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 

Enviroiuneiital  Impact  Statement 

This  regulation  does  not  significandy 
affect  the  environment  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  as 
amended. 

Catalog  of  Federal  Donwatk  Aaaiatance 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  under 
No.  10.212.  Small  Business  Innovation 
Research  (SBIR  Program).  For  the 
reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V.  48  FR  29115,  June  24, 1983. 
and  pursuant  to  the  Notice  found  at  52 
FR  22831.  June  16. 1987.  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  wdiich  requires 
inteigovemmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

On  June  10. 1988,  the  Department 
published  a  Final  Rule  in  the  Federal 
Regiatar  (53  FR  21966-21972),  which 
established  Part  3403  of  Tide  7.  Subtitle 
B.  Chapter  XXXIV  of  the  Code  of 
Federal  Regulations,  for  the  purpose  of 
administering  the  U.S.  Department  of 
Agriculture's  Small  Business  Innovation 
Research  (SBIR)  Grants  Program 
conducted  under  the  authority  of  the 
Small  Biisiness  Innovation  Development 
Act  of  1982.  as  amended  (15  U.S.C  638) 
and  section  630  of  the  Act  making 
appn^riations  for  Agriculture,  Rural 
Development  and  Related  Agencies' 


programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Public  Uw  99-591. 100  Stat 
3341.  This  rule  established  and  codified 
the  procedures  to  be  followed  in  the 
solicitation  of  competitive  small 
business  innovation  research  proposals, 
the  evaluation  of  such  proposals,  and 
the  award  of  grants  under  this  program. 
On  September  20, 1991,  the  Department 
piiblished  a  Final  Rule  in  the  Federal 
Register  (56  FR  47882-47889),  which 
amended  the  Cooperative  State  Research 
Service  (GSRS)  r^idations  relating  to 
the  Small  Business  Innovation  Research 
Grants  Program.  On  December  30. 1994. 
the  Department  published  a  Final  Rule 
in  die  Federal  R^jater  (59  FR  68072) 
which  amended  7  CFR  Chapter  XXXIV 
to  reflect  the  abolishment  of  CSRS  and 
the  establishment  of  CSREES.  On  May 
15. 1996.  the  Department  published  a 
Final  Rule  in  the  Federal  Register  (61 
FR  25366)  amending  7  CFR  Chapter 
XXXIV  by  encouraging  individuals  who 
are  principally  responsible  for  the 
scientific  or  technical  direction  of  the 
proposed  woric  to  be  designated  as  the 
principal  investigator,  mdring  it  a 
condition  that  Federal  funds  remain  for 
an  extension  of  a  Phase  I  grant  and  that 
an  extension  will  not  normally  exceed 
12  months,  requiring  that  when 
purchasing  equipment  or  products  with 
agreement  funds  that  only  American- 
made  items  are  purchased  to  the  extent 
possible,  and  making  a  few  additional 
changes.  On  March  11, 1997,  the 
Department  published  a  Notice  in  the 
Federal  Regbler  (62  FR  11256-11263) 
proposing  die  amendment  of  this  rule 
and  inviting  comments  from  interested 
individuals  and  organizations.  Written 
comments  were  requested  by  April  10. 
1997.  No  comments  were  received. 

List  of  Sobfecta  in  7  CFR  Part  3403 

Grant  programs — ^Agriculture.  Grant 
administration. 

For  the  reasons  set  out  in  the 
preamble.  Tide  7.  Subtide  B.  Chapter 
XXXIV.  Part  3403  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

PART  3403    SMALL  BUSINESS 
INNOVATION  RESEARCH  GRANTS 
PROGRAM 


Subpart  C-Praparatlon  and  SutHnlaaion  of 


Sw:. 

3403.1  Applicability  of  rsgulations. 

3403.2  DafinitioiM. 

3403.3  Eligibility  raquiiemonta. 

Subpert  B— Progrm  OeecrtpUon 

3403.4  Thrae-pfaasa  prognm. 


3403.5  Requests  for  proposals 

3403.6  General  content  of  proposals. 

3403.7  Proposal  format  for  phase  I 
applications. 

3403.8  Proposal  format  for  phase  D 
applications. 

3403.9  Submission  of  proposals. 

Subpart  D—Propoaal  Review  and 
Evaluation 

3403.10  Proposal  review 

3403. 1 1  Availability  of  infomiation. 

Subpart  E— Supplementary  intermaUon 

3403.12  Terms  and  conditions  of  grant 
awards 

3403. 1 3  Notice  of  grant  awards. 

3403.14  Use  of  funds:  changes. 

3403. 1 5  Other  Federal  statutes  and 
regulations  that  apply. 

3403.16  Other  conditions. 
Aadiarity:  IS  U.S.C  638. 

Subpart  A— Ganaral  Information 
13403.1    ApplcabiNtyoffegulatione. 

(a)  The  regulations  of  this  part  apply 
to  small  bu^ess  innovation  research 
grants  awarded  under  the  general 
authority  of  section  630  of  the  Act 
making  appropriations  for  Agriculture. 
Rural  Development,  and  Related 
Agencies'  programs  for  fiscal  year 
ending  September  30. 1987.  and  for 
other  purposes,  as  made  applicable  by 
section  101(a)  of  Public  Law  99-591. 
100  Stat.  3341.  and  the  provisions  of  the 
Small  Business  Innovation  Development 
Act  of  1982.  as  amended  (15  U.S.C. 
638).  The  Small  Business  Innovation 
Development  Act  of  1982.  as  amended, 
mandates  that  each  Federal  agency  with 
an  annual  extramural  budget  for 
research  or  research  and  development  in 
excess  of  $100  million  participate  in  a 
Small  Business  Innovation  Research 
(SBIR)  program  by  reserving  a  statutory 
percentage  of  its  annual  extramural 
budget  for  award  to  small  business 
concerns  for  research  or  reeearch  and 
development  in  order  to  stimulate 
technological  innovation,  use  small 
J>usiness  to  meet  Federal  research  and 
development  needs,  increase  private 
sector  commercialization  of  innovations 
derived  from  Federal  research  and 
development,  and  foster  and  encourage 
the  participation  of  socially  and 
econtnnic^y  disadvantaged  small 
business  concerns  and  women-owned 
small  business  concerns  in 
technological  innovation.  The  U.S. 
Departmoit  of  Agriculture  (USDA)  will 
participate  in  this  program  through  the 
issuance  of  competitive  research  grants 
vibich  will  be  administned  by  the 
Office  of  Competitive  Refloarch  Grants 
and  Awards  Mmagement.  Cooperative 


State  Research.  Education,  and 
Extension  Service  (CSREES). 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

13403.2    OalMtlona. 
As  used  in  this  part: 
Ad  hoc  reviewers  means  axperts'or 
considtants.  qualified  by  training  and 
experience  in  particular  scientific  m 
technical  fields  to  render  expert  advice 
on  the  scientific  or  technical  merit  of 
grant  applications  in  those  fields,  who 
review  on  an  individual  basis  one  or 
several  of  the  eligible  pro]>osals 
submitted  to  this  program  in  their  area 
of  expertise  and  who  submit  to  the 
Department  written  evaluations  of  such 
proposals. 

Awarding  official  means  any  offioOT  or 
employee  of  the  Department  who  has 
die  authority  to  issue  or  modify  reaeardi 
project  grant  instruments  on  behalf  of 
the  Department. 

Budget  period  means  the  intwval  of 
time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes. 

Commercialization  means  the  process 
of  developing  markets  and  producing 
and  delivering  products  or  services  for 
sale  (whether  by  the  originwHng  party  or 
by  others);  as  used  here, 
commercialization  includes  both 
government  and  commercial  maricets. 

Department  means  the  Departmmt  of 
Agriculture. 

Funding  agreement  is  any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  concern  for  the 
performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  Federal 
Government 

Grantee  means  the  small  business 
concern  designated  in  the  grant  award 
document  as  the  responsible  legal  entity 
to  whom  a  grant  is  awarded  under  this 
part. 

Peer  review  group  means  exports  or 
consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  report  advice  on 
the  scientific  and  tedinical  m«it  of 
grant  applications  in  those  fields,  who 
assemble  as  a  group  to  discuss  and 
evaluate  all  of  the  eligible  pnmosals 
submitted  to  this  program  in  their  area 
of  expertise. 

Principal  investigator  means  a  single 
individual  designated  by  the  grantee  in 
the  grant  applicatitm  and  approved  by 
the  Depaitmoit  who  is  responsible  tat 
the  scientific  ortet^nical  directicm  of 
the  project  Therefore,  the  individual 


should  have  a  scientific  and  technical 
background. 

Program  solicitation  is  a  formal 
request  for  proposals  \^ereby  an  agency 
notifies  the  small  business  community 
of  its  research  or  research  and 
development  needs  and  interests  in 
selected  areas  and  invites  proposals 
from  small  business  concerns  in 
response  to  those  needs. 

Project  means  the  particular  activity 
Mrithin  the  scope  of  one  of  the  research 
topic  areas  identified  in  the  annual 
solicitation  of  applications,  which  is 
supported  by  a  grant  award  under  this 
part. 

Project  period  means  the  total  length 
of  time  that  is  approved  by  the 
Departmmt  for  conducting  the  research 
project  as  outlined  in  an  approved  grant 
application. 

Research  or  research  and 
development  (R8'D)  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 

(2)  A  systematic  study  directed 
sftedfically  toward  appljring  new 
biowledge  to  meet  a  recognized  need; 
or 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
usefid  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

Research  project  grant  means  the 
award  by  the  Department  of  funds  to  a 
grantee  to  assist  in  meeting  the  costs  of 
conducting  for  the  bmefit  of  the  public 
an  identified  project  v^ch  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  infomiation  or  the 
tmdwlying  mechanisms  relating  to  a 
research  topic  area  identified  in  the 
annual  solicitation  of  applications. 

Smo/y  business  concern  means  a 
Goncem  which  at  the  time  of  award  of 
phase  I  and  phase  II  funding  agreements 
meets  the  followinfi  criteria: 

(1)  Is  organized  for  profit, 
independoidy  owned  or  operated,  is 
not  dominant  in  the  field  in  which  it  is 
proposing,  has  its  principal  place  of 
business  located  in  the  United  States, 
has  a  number  of  employees  not 
exceeding  500  (full-time,  part-time, 
tempcnary.  or  other)  in  all  affiliated 
concerns  owned  or  omtroUed  by  a 
single  parent  oonoem,  and  meets  the 
other  regulatory  requirements  outlined 
in  13  CFR  Part  121.  Businen  concerns, 
other  than  licensed  investmMit 
companies,  or  State  development 
companies  qualifying  under  the  Small 
Business  Investment  Act  of  1958.  IS 
U.S.C  661,  et  seq.,  are  affiliates  of  (me 
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another  when  directly  or  indirectly  one 
concern  controls  or  bias  the  power  to 
control  the  other  or  third  parties  (or 
party)  control  or  have  the  power  to 
control  both.  Control  can  be  exercised 
through  conunon  ownership,  conunon 
management,  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR 
121.401(a)  througl^(m).  The  term 
"number  of  employees"  is  defined  in  13 
CFR  121.407.  Business  concerns 
include,  but  are  not  limited  to,  any 
individual,  partnership,  corporation, 
)oint  ventiire,  association,  or 
cooperative. 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  business  at 
least  51  percent  of  its  voting  stock  is 
owned,  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens. 

Socially  and  economically 
disadvantaged  individual  is  a  member 
of  any  of  the  following  groups:  Black 
Americans,  Hispanic  Americans.  Native 
Americans,  Asian-Pacific  Americans, 
Subcontinent  Asian  Americans,  other 
groups  designated  6x>m  time  to  time  by 
the  Small  Business  Administration 
(SBA)  to  be  sodally  disadvantaged,  or 
any  other  individual  found  to  be 
socially  and  economically 
disadvantaged  by  the  SBA  pursuant  to 
section  8(a)  of  the  Small  Business  Act. 
15  U.S.C.  637(a}. 

Socially  and  economically 
disadvantaged  small  business  concern 
is  one  that  is: 

(1)  At  least  51  percent  owned  by 
(i)  An  Indian  tribe  or  a  native 

Hawaiian  organization,  or 

(ii)  One  or  more  socially  and 
economically  disadvantaged 
individiials;  and 

(2)  Whose  management  and  daily 
business  operatirais  are  controlled  by 
one  at  more  socially  and  economically 
disadvantaged  individuals. 

Subcontract  is  any  agreement,  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  fimding  agreement 
awardee  requesting  supplies  or  services 
required  solely  for  the  performance  of 
the  fiinHinp  agreemmt. 

United  States  means  the  fifty  States, 
the  territories  and  possessions  of  the 
United  States,  the  Commcmwealth  of 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  and  the  District  of 
Coliunbia. 

Women-owned  small  business 
concern  means  a  small  business  concern 
that  is  at  least  51  percent  owned  by  a 
woman  w  watnen  who  also  control  and 
operate  it.  "Control"  as  used  in  this 
context  means  exercising  the  power  to 
make  policy  decisions.  "Operate"  as 


used  in  this  context  means  being 
actively  involved  in  the  day-to-day 
management  of  the  concern. 

S  3403.3    EllglbUtty  requirements. 

(a)  Eligibility  of  organization.  (1)  Each 
organization  submitting  a  proposal  must 
qualify  as  a  small  business  concern  for 
research  purposes,  as  defined  in 
§  3403.2.  Joint  ventures  and  limited 
partnerships  are  eligible  to  apply  for 
and  to  receive  research  grants  under  this 
program,  provided  that  the  entity 
created  qualifies  as  a  small  business 
concern  in  accordance  with  section  2(3) 
of  the  Small  Business  Act  (15  U.S.C 
632)  and  as  defined  in  $  3403.2.  For 
both  phase  I  and  phase  D  the  research 
must  be  performed  in  the  United  States. 

i2)  A  minimum  of  two-thirds  of  the 
research  or  analytical  work,  as 
determined  by  budget  expenditures, 
must  be  performed  by  the  proposing 
organization  under  phase  I  grants.  For 
phase  n  awards,  a  m'"'""""  of  one-half 
of  the  research  or  analytical  effort  must 
be  conducted  by  the  proposing 
organization.  The  space  used  by  the 
SBIR  awardee  to  conduct  the  research 
must  be  space  over  which  it  has 
exclusive  control  for  the  period  of  the 
grant. 

(b)  Eligibility  of  principal  investigator. 
(1)  It  is  strongly  suggested  that  the 
individual  responsible  for  the  scientific 
or  technical  direction  of  the  project  be 
designated  as  the  principal  investigator. 
In  addition,  the  primary  employment  of 
the  principal  investigator  must  be  with 
the  proposing  small  business  concern  at 
the  time  of  award  and  during  the 
conduct  of  the  proposed  research. 
Primary  employment  means  that  more 
than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employ  of  the  small  business  concern. 
Primary  employment  with  the  small 
business  applicant  precludes  full-time 
employment  with  another  organization. 

(2)  If  the  proposed  principal 
investigator  is  employed  by  another 
organization  (e.g..  university  or  another 
company)  at  the  time  of  submission  of 
the  application,  documentation  must  be 
submitted  with  the  proposal  from  the 
principal  investigator's  ciurent 
employer  verifying  that,  in  th§  event  of 
an  SBIR  award,  he/she  will  become  a 
less-than  half-time  employee  of  such 
organization  and  will  remain  so  for  the 
duration  of  the  SBIR  project. 

Subpart  B— Program  Deacription 


13403^ 

The  Small  Business  Innovation 
Research  Grants  Program  will  be  carried 
out  in  three  separate  phases  described 
in  this  section.  The  first  two  phases  are 


designed  to  assist  USDA  in  meeting  its 
research  and  development  objectives 
and  will  be  supported  with  SBIR  funds. 
The  purpose  of  the  third  phase  is  to 
pursue  the  commercial  applications  or 
objectives  of  the  research  carried  out  in 
phases  I  and  n  through  the  use  of 
private  or  Federal  non-SBIR  funds. 

(a)  Phase  I  is  the  initial  stage  in  which 
the  scientific  and  technical  merit  and 
feasibility  of  an  idea  related  to  one  of 
the  research  areas  described  in  the 
program  solicitation  is  evaluated, 
normally  for  a  period  not  to  exceed  6 
months.  In  special  cases,  however, 
where  a  proposed  research  project 
requires  more  than  6  months  to 
complete,  a  longer  grant  period  may  be 
considered.  A  proposw  of  a  phase  I 
project  with  an  anticipated  duration 
beyond  6  months  should  specify  the 
length  and  duration  in  the  proposal  at 
the  time  of  its  submission  to  USDA  in 
order  for  it  to  be  considered  at  the  time 
of  award.  (See  §  3403.14(c)  for  changes 
in  project  period  subsequent  to  award). 

(b)  Phase  D  is  the  principal  research 
or  research  and  development  effort  in 
which  the  results  from  Phase  I  are 
expanded  upon  and  further  pursued, 
normally  for  a  period  not  to  exceed  24 
months.  Only  those  small  businesses 
previously  receiving  phase  I  awards  are 
eligible  to  submit  phase  0  proposals. 
For  each  phase  I  project  fimdml  the 
awardee  may  apply  bur  a  phase  n  sMrard 
only  once.  Phase  I  awardees  who  for 
valid  reasons  cannot  apply  for  phase  II 
support  in  the  next  fiscal  year  funding 
cycle  may  apply  for  support  not  later 
than  the  second  fiscal  year  funding 
cycle. 

(c)  Phase  m  is  to  stimulate 
technological  innovation  and  the 
national  return  on  investment  from 
research  through  the  pursuit  of 
commercial  objectives  resulting  from 
the  woric  supported  by  SBIR  funding 
carried  out  in  phases  I  and  H.  This 
portion  of  the  project  is  performed  by 
the  small  business  concern  and 
privately  funded  or  Federally  funded  by 
a  non-SBIR  source  through  the  use  of  a 
follow-on  funding  commitment.  A 
follow-on  fuadiag  commitment  is  an 
agreement  between  the  small  business 
concern  and  a  provider  of  follow-on 
capital  for  a  specified  amount  of  funds 
to  be  made  available  to  the  small 
business  concern  for  further^ 
development  of  their  effort  upon 
achieving  certain  mutually  agreed  upon 
technical  objectives  during  phase  IL 


Subpart  C    Prapai  ailui  i  and 
Submiaaion  of  Propoaala 

134033   Requeata  lor  propotala. 

(a)  Phase  I.  A  program  solicitation 
requesting  phase  I  prqKwals  will  be 
mepared  eadi  fiscal  year  in  vidiidi 
funds  are  made  available  for  this 
purpose.  The  solicitation  will  contain 
infarmatioD  sufficient  to  enable  eligible 
applicants  to  prepare  grant  proposals 
and  will  include  descriptions  of  specific 
research  topic  areas  whidi  the 
Department  will  support  during  the 
fiscal  year  invcrfved.  fionns  to  be 
completed  and  submitted  with 
proposals,  and  special  requiremoits.  A 
notice  will  be  published  in  the  Federal 
RagiatT  informing  the  public  of  the 
availability  of  the  prooam  solkdtation. 

(b)  Phase  U.  For  eacn  fiscal  year  in 
Mibich  funds  are  made  available  for  this 
purpose,  the  Depaitmmt  will  send  a 
letter  requesting  phase  n  proposals  from 
the  phaae  I  grantees  eligible  to  apply  for 
phase  n  funding  in  that  fiscal  year.  The 
Mtter  will  be  accompanied  by  die 
solicitation  which  contains  infrmnation 
sufficient  to  enable  eligible  ^plicants  to 
prepare  grant  proposals  and  includes 
forms  to  be  simmitted  with  proposals  as 
well  as  special  requirements. 


134084   OanaialoofilMMofi 

(a)  The  proposed  research  must  be 
responsive  to  one  of  the  USDA  program 
interests  stated  in  the  research  topic 
descriptions  of  the  program  solidtaticm. 

(b)  Proposals  must  cover  only 
sdentifio'technological  research 
activities.  A  small  business  concern 
must  not  propose  product  development, 
technical  assistance,  demonstration 
projects,  classified  research,  or  patent 
applications.  Many  of  the  research 
projects  supported  by  the  SBIR  program 
lead  to  the  development  of  new 
products  based  upon  the  research 
results  obtained  during  the  juDject 
However,  projects  that  seek  funding 
solely  for  product  development  where 
no  research  is  involved,  i.e.  the  funds 
are  needed  to  permit  the  development  of 
a  project  based  on  previously  completed 
research,  will  not  be  accepted. 
Literature  surveys  should  be  conducted 
prior  to  preparing  proposals  for 
submission  and  must  not  be  proposed  as 
a  part  of  the  SBIR  phase  I  or  phase  II 

.  effort.  Proposals  principally  for  the 
development  of  proven  concepts  toward 
commercialization  or  for  market 
research  shoidd  not  be  submitted  since 
such  efforts  are  ctmsidered  the 
respcmsibility  of  the  private  sector  and 
thorofbre  are  not  supported  Iw  USDA. 

(c)  A  proposal  must  be  limited  to  only 
one  topic.  "The  same  proposal  may  not 
be  submitted  under  more  than  one 


topic.  However,  an  organization  may 
submit  separate  proposals  on  the  same 
topic.  Wlme  similar  research  is 
discussed  imder  more  than  (ne  topic, 
the  proposer  should  dioose  that  topic 
whose  description  appears  most 
relevant  to  the  proposer's  research 
concept  Duplicate  proposals  will  be 
returned  to  die  appUcant  writhout 
review. 

(d)  The  limitation  on  the  length  of 
phaae  I  and  phase  II  |»(^osals.  text 
instiTictions.  and  the  fbfmatting 
instructions  %vill  be  idratified  in  the 
annual  solicitation. 


13403.7 


(a)  The  following  items  relate  to  jdiase 
I  applications.  Fuiidiar  instructions  at 
descriptions  fat  these  items  as  well  as 
any  additional  items  to  be  included  will 
be  provided  in  the  annual  solidtation, 
asnecesaary. 

(1)  Ptopotal  caw  sheet  niotoa^ 
and  complete  Form  CSREES-667  in  the 
program  solidtaticHi.  The  (xiginal  of  tl^ 
proposal  cover  sheet  must  at  a 
minimum  contain  the  pen-and-ink 
signatures  of  the  proposed  prindpal 
inve8tigator(s)  and  the  authorized 
organizational  offidaL 

(2)  Project  summary,  niotooopy  and 
complete  Form  CSREES-668  in  the 
program  solidtation.  The  twcHnJcal 
abetiact  should  indude  a  brief 
description  of  the  problem  or 
opportunity,  pnqed  objectives,  and  a 
description  of  the  effnt  Antidpated 
results  and  potraitial  axnmwdal 
applications  of  the  proposed  research 
also  should  be  summarized  in  the  space 
provided.  Keywords,  to  be  provided  in 
the  last  block  on  the  page,  ^ould 
characterize  the  most  important  aspects 
of  the  projed.  The  projed  summary  of 
successful  proposals  may  be  published 
by  USDA  and.  therefore,  should  not 
contain  proprietary  informaticm. 

(3)  Techiucal  content  The  main  body 
of  the  proposal  should  indude: 

(i)  Identification  and  significance  of 
the  problem  or  opportunity. 

(ii)  Background  and  rationale. 

(iii)  Relationship  with  fiiture  research 
or  research  and  development. 

(iv)  Phase  I  technical  objectives. 

(v)  Phase  I  woii^  plan. 

(vi)  Related  reseuch  or  research  and 
development. 

(4)  Keypavonnel  and  bibUog^phy. 
Identify  key  personnel  involv^  in  the 
effort,  induding  information  on  their 
directly  related  education  and 
experience. 

(5)  Facilities  and  equipment.  Describe 
the  types,  location,  and  availability  of 
instrumentation  and  physical  Cadlities 
necessary  to  carry  out  the  work 


proposed.  Items  of  equipment  to  be 
purchased  must  be  fully  justified  under 
this  section. 

(6)  Consultants.  Involvement  of 
university  or  other  consultants  in  the 
planning  and  research  stages  of  the 
projed  is  permitted  and  may  be 
particulariy  helpfid  to  small  firms 
wdiich  have  not  previously  received 
Federal  reseerdi  awards,  tf  sudi 
involvement  is  intended,  it  should  be 
described  in  detail. 

(7)  PaieiOial  post  apfMcation.  ftiefly 
describe: 

(i)  WhethOT  and  by  what  means  the 
proposed  research  appean  to  have 
polnitial  commercial  application; 

(ii)  Whether  and  by  what  means  the 
propoaed  reeeardi  appears  to  have 
potential  use  by  the  Federal 
Government:  and 

(iii)  Whether  and  by  «<diat  means  the 
proposed  research  will  satisfy  the  public 
interest 

(8)  Ckinent  and  pending  support  If  a 
propoaal.  auhatantially  the  same  as  the 
one  being  sirfmitted,  has  bem 
previouuy  funded  or  is  currently 
funded,  pending,  or  about  to  be 
submitted  to  another  Federal  agency  or 
to  USDA  in  a  separate  action,  the 
proposer  must  provide  the  following 
information: 

(i)  Name  and  address  of  the  agency(s) 
to  whidi  a  proposal  was  submitted,  or 
will  be  submitted,  or  frtun  which  an 
award  is  expeded  or  has  been  received. 

(ii)  Date  of  actual  or  antidpated 
proposal  submissicHi  or  date  of  award, 
as  appropriate. 

(iiij  Htle  of  proposal  or  award, 
identifying  numbOT  assigned  by  the 
agency  involved,  and  the  date  of 
program  solidtation  imder  vdiich  the 
proposal  was  submitted  (» the  award 
was  received. 

(iv)  Applicable  research  topic  area  for 
eadi  proposal  submitted  or  award 
received. 

(v)  Tide  of  research  project 

(vi)  Name  and  title  of  prindpal 
investigator  fat  eech  proposal  submitted 
or  award  received.  USDA  will  not  make 
awards  that  duplicate  researdi  funded 
(or  to  be  funded)  by  othCT  Federal 
agendes. 

(9)  Cost  breakdown  on  proposal 
budget.  Photocopy  and  complete  the 
budget  form  in  the  program  solidtation 
only  fOT  the  phase  undo*  which  you  are 
currently  applying.  (An  applicant  fbr 
phase  I  funding  should  not  submit  both 
phase  I  and  n  budgets.) 

(10)  Research  involving  special 
considerations.  If  the  proposed  research 
wiU  involve  recombinant  DtiA 
molecules,  human  sul^ects  at  risk,  or 
laboratory  animal  care,  the  prop>osal 
must  so  indicate  and  indude  an 
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assurance  statement  (Form  CSREES- 
662)  as  the  last  page  of  the  proposal. 
The  original  of  the  assurance  statement 
must  at  a  wiinimnm  contain  the  pen- 
and-ink  signature  of  the  authorized 
organizational  official.  In  order  to 
complete  the  assurance  statement,  the 
proposer  may  be  required  to  have  the 
research  plan  reviewed  and  approved  by 
an  appropriate  "Institutional  Review 
Board"  (IRB)  prior  to  commencing 
actual  substantive  work.  If  an  IRB 
review  is  required,  USDA  will  not 
release  funds  for  an  award  until  proper 
doc\imentation  of  the  IRB  approval  is 
submitted  to  and  accepted  by  USDA.  It 
is  suggested  that  proposers  contact  local 
universities,  colleges,  or  nonprofit 
research  organizations  which  have 
established  such  reviewing  mechanisms 
to  have  this  service  performed. 

(11)  Proprietary  information,  (i)  If  a 
proposal  contains  proprietary 
information  that  constitutes  a  trade 
secret,  proprietary  commercial  or 
finanriiil  information,  confidential 
personal  information,  or  data  affecting 
the  national  seoirity,  it  will  be  treated 
in  confidence  to  the  extent  permitted  by 
law,  provided  the  information  is  clearly 
marked  by  the  proposer  with  the  term 
"confidential  proprietary  information" 
and  provided  the  folloMong  legend 
appears  in  the  designated  area  at  the 
bottom  of  the  proposal  cover  sheet 
(Form  CSREES-667): 

The  flawing  pages  (specify)  contain 
fKoprietaiy  information  which  (name  of 
proposiag  organization)  requests  not  be 
released  to  persons  outside  the  Government, 
except  for  purposes  of  evaluation. 

(ii)  USDA  by  law  is  required  to  make 
the  final  decision  as  to  whether  the 
information  is  required  to  be  kept  in 
confidence.  Information  contained  in 
unsuccessful  proposals  will  remain  the 
property  of  the  proposer.  However, 
USDA  will  retain  for  one  year  one  file 
copy  of  all  proposals  received:  extra 
copies  will  be  destroyed.  Public  release 
of  information  for  any  proposal 
submitted  will  be  subject  to  existing 
statutory  and  regulatory  requirements. 
Any  proposal  which  is  funded  will  be 
considered  an  integral  part  of  the  award 
and  normally  will  be  made  available  to 
the  public  upon  request  except  for 
designated  proprietary  information  that 
is  determiniBd  by  USDA  to  be 
proprietary  information. 

(iii)  The  inclusion  of  proprietary 
information  is  discouraged  unless  it  is 
necessary  for  the  proper  evaluation  of 
the  proposal.  If  proprietary  information 
is  to  be  included,  it  should  be  limited, 
set  apart  from  other  text  on  a  separate 
page,  and  keyed  to  the  text  by  numbers. 
It  should  be  confined  to  a  fisw  critical 


t«»rhnirjil  items  which,  if  disclosed, 
could  jeopardize  the  obtaining  of  foreign 
or  domestic  patents.  Trade  secrets, 
salaries,  or  other  information  which 
could  jeopardize  commercial 
competitiveness  should  be  similarly 
keyed  and  presented  on  a  separate  page. 
Proposals  or  reports  which  attempt  to 
restrict  dissemination  of  large  amounts 
of  information  may  be  found 
unacceptable  by  USDA.  Any  other 
legend  than  that  listed  in  paragraph 
(a)(ll)(i)  of  this  section  may  be 
unacceptable  to  USDA  and  may 
constitute  groimds  for  retiim  of  the 
proposal  without  further  consideration. 
Without  assuming  any  liability  for 
inadvertent  disclosure,  USDA  will  limit 
dissemination  of  such  information  to  its 
employees  and,  where  necessary  for  the 
evaluation  of  the  proposal,  to  outside 
reviewers  on  a  confidential  basis. 

(12)  Rights  in  data  developed  under 
SBIR  funding  agreement.  The  SBIR 
legislation  provides  for  "retentfon  of 
ri^ts  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern." 

(i)  The  legislative  history  clarifies  that 
the  intent  of  the  statute  is  to  provide 
authority  for  the  participating  agency  to 
protect  technical  data  generated  under 
the  funding  agreement,  and  to  refrain 
from  disclosing  such  data  to  competiton 
of  the  small  business  concern  or  from 
using  the  information  to  produce  future 
tecdmical  procurement  specifications 
that  could  harm  the  small  business 
concern  that  discovered  and  developed 
the  innovation  until  the  small  business 
concern  has  a  reasonable  chance  to  seek 
patentprotection,  if  appropriate. 

(ii)  llierefore,  except  for  program 
evaluation,  participating  agencies  shall 
protect  such  Hirhniral  data  for  a  period 
of  not  less  than  4  years  from  the 
completion  of  the  project  from  which 
the  data  were  generated  luiless  the 
agencies  obtain  permission  to  disclose 
such  data  from  me  contractor  or  grantee. 
The  government  shall  retain  a  royalty- 
free  Ucense  for  government  use  of  any 
technical  data  delivered  under  an  SBIR 
funding  agreement  whether  patented  or 

not 
(13)  Organizational  management 

information.  Before  the  award  of  an 
SBIR  funding  agreement.  USDA  requires 
the  submission  of  certain  organizational 
management,  personnel  and  financial 
information  to  assiire  the  responsibility 
of  the  proposer.  This  information  is  not 
required  unless  a  project  ia 
recommended  for  funding,  and  then  it  is 
submitted  on  a  one-time  basis  only. 
However,  new  information  should  be 
submitted  if  a  small  business  concwn 
has  undergone  significant  changes  in 
organization,  personnel,  finance,  or 


policies  including  those  relating  to  civil 
rights, 
(b)  Reserved. 
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f3409J(b)    RaaarwedPropoealfonnatfor 
phaaaHappUcatlona. 

(a)  The  following  items  relate  to  phase 
n  applications.  Further  instructions  or 
descriptions  for  these  items  as  well  as 
any  additional  items  to  be  included  will 
be  identified  in  the  annual  solicitation, 
as  necessary. 

(1)  Proposal  cover  sheet.  Follow 
instructions  found  in  §  3403.7(a)(1). 

(2)  Project  summary.  Follow 
instructions  found  in  §  3403.7(aH2). 

(3)  Phase  I  results.  The  proposal 
should  contain  an  extensive  section  that 
lists  the  phase  I  objectives  and  makes 
detailed  presentation  of  the  phase  I 
results,  "ntis  section  should  establish 
the  degree  to  which  phase  I  objectives 
were  met  and  feasibility  of  the  proposed 
research  project  was  established. 

(4)  Proposal.  Since  phase  II  is  the 
principal  research  and  development 
effort,  proposals  should  be  more 
comprehensive  than  those  submitted 
under  phase  I.  However,  the  outline 
contained  in  §  3403.7(a)(3)  should  be 
followed,  tailoring  the  information 
requested  to  the  phase  II  project 

(5)  Cost  breakdown  on  proposal 
budget.  For  phase  II,  a  detailed  budget 
is  required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  the  requested 
support  for  the  overall  project  period. 

(6)  Organizational  management 
information.  Each  phase  II  awardee  will 
be  asked  to  submit  an  updated 
statement  of  finanriHl  condition  (such  as 
the  latest  audit  report,  financial 
statements  or  balance  sheet). 

(7)  Follow-on  funding  commitment.  If 
the  proposer  has  obtained  a  contingent 
commitment  for  phase  in  follow-on 
funding,  it  should  be  forwarded  with 
the  phase  II  application. 

(8)  Documentation  of  multiple  phase 
n  awards,  (i)  An  applicant  that  submits 
a  proposal  for  a  funding  agreement  for 
phase  I  and  has  received  more  than  15 
phase  n  awards  during  the  preceding  5 
fiscal  years,  must  document  the  extent 
to  which  it  was  able  to  secure  phase  in 
funding  to  develop  concepts  resulting 
from  previous  phase  n  awards.  This 
docximentation  should  include  the  name 
of  the  awarding  agency,  date  of  award, 
funding  agreement  number,  topic  or 
subtopic  tide,  amount  and  date  of  phase 
n  funding  and  commercialization  status 
for  each  phase  II  award. 

(ii)  USDA  shall  collect  and  retain  the 
information  submitted  under  paragraph 
(a)(8)(i)  of  diis  section  at  least  until  the 
Gttieral  Accounting  Office  submits  the 
report  required  under  section  106  of  the 


Small  Business  Research  and 
Development  Enhancement  Act  of  1992. 
(b)  Reserved. 

13403.9(b)   Submission  of  propoaels. 

The  program  solicitation  for  phase  I 
proposals  and  the  letter  requesting 
phase  n  proposals  will  provide  the 
deadline  date  for  submitting  proposals, 
the  number  of  copies  to  be  submitted, 
and  the  address  where  proposals  should 
be  mailed  or  delivered. 

Subpart  D— Proposal  Review  and 
Evaluation 


13403.10 

(a)  All  research  grant  applications  will 
be  acknowledged. 

(b)  Phase  I  and  phase  n  proposals  will 
be  judged  competitively  in  a  two-stage 
process,  based  primarily  upon  scientific 
or  technical  merit.  First,  each  proposal 
will  be  screened  by  USDA  scientists  to 
ensure  that  it  is  responsive  to  stated 
requirements  contained  in  the  program 
solicitation.  Proposals  found  to  be 
responsive  will  be  technically  evaluated 
by  peer  scientists  knowledgeable  in  the 
appropriate  scientific  field  using  the 
criteria  identified  in  the  annual 
solicitation,  as  appropriate.  Proposals 
found  to  be  nonresponsive  will  be 
returned  to  the  proposing  firm  without 
review. 

(c)  Both  internal  and  external  peer 
reviewers  may  be  used  during  the 
technical  evaluation  stage  of  this 
process.  Selections  will  be  made  from 
among  recognized  specialists  who  are 
imiquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  received.  It  is  anticipated  that 
such  experts  will  include  those  located 
in  universities,  Government,  and  non- 
profit research  organizations.  If  possible, 
USDA  intends  that  peer  review  groups 
shall  be  balanced  with  minority  and 
fiamale  representation  and  with  an 
equitable  age  distribution. 

(d)  Technical  reviewers  will  base  their 
conclusions  and  recommendations  on 
information  contained  in  the  phase  I  or 
phase  n  proposal.  It  cannot  be  assumed 
that  revieMrere  are  acquainted  with  any 
experiments  referred  to  within  a 
proposal,  with  key  individuals,  or  with 
the  firm  itself.  Therefore,  the  proposal 
should  be  self-contained  and  written 
with  the  care  and  thoroughness 
accorded  oapere  for  publication. 

(e)  Final  decisions  will  be  made  by 
USDA  based  upon  the  ratings  assigned 
by  reviewers  and  consideration  of  other 
factors,  including  the  potential 
commercial  application,  possible 
duplication  of  other  research,  any 
critical  USDA  requirements,  and  budget 


limitation.  In  addition,  the  follow-on 
funding  commitment  will  be  a 
consideration  for  phase  II  proposals.  In 
the  event  that  two  or  more  phase  II 
proposals  are  of  approximately  equal 
technical  merit,  the  follow-on  funding 
commitment  for  continued  development 
in  phase  in  will  be  an  important 
consideration.  The  value  of  the 
commitment  will  depend  upon  the 
degree  of  commitment  made  by  non- 
Federal  investore,  with  the  maximum 
value  resulting  from  a  signed  agreement 
with  reasonable  terms  for  an  amount  at 
least  equal  to  the  funding  requested 
from  USDA  in  phase  n. 

%  340&1 1    AvaHebility  of  Infonnalioii. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  undor  the  Freedom  of 
Information  Act  (5  U.S.C  552).  the 
Privacy  Act  (5  U.S.C  552a).  the  SBK 
Policy  Directive,  and  implementing 
Departmental  and  other  Federal 
regulations.  Implementing  Departmental 
regulations  are  found  at  7  CFR  part  1. 

Sul)part  E— Supptomentaiy 
Infonnation 

§340^12   Tenns  and  oondMons  of  Qrant 


Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  offidal 
shall  make  research  project  grants  to 
those  respcmsible.  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
areas  under  the  evaluation  criteria  and 
procedures  set  forth  in  the  aimual 
solicitation.  The  beginning  of  the  project 
period  shall  be  no  later  than  September 
30  of  the  Federal  fiscal  year  in  which 
the  project  is  approved  for  support.  All 
funds  granted  under  this  part  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  Federal  Acquisition 
Regulation  (48  CFR  part  31).  and  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  part 
3015). 


13409.13   Nobeeofgrant) 

(a)  The  grant  award  document  shall 
include,  at  a  minimiim,  the  following: 

(1)  L^al  name  and  address  of 
performing  organization. 

(2)  HUe  of  project. 

(3)  Name(s)  and  address(es)  of  the 
Principal  InvestigatoKs). 

(4)  Identifying  grant  niunber  assigned 
by  the  D^Mutmoit 

(5)  Project  period,  M^ch  specifies 
how  long  the  Department  intends  to 
support  the  effort. 


(6)  Total  amoimt  of  Federal  financial 
assistance  approved  for  the  project 
period. 

(7)  Legal  authorities  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  project  funds  to  accomplish 
the  stated  purpose  of  the  grant  awaid. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  partictilar 
research  project  grant 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  in 
paragraph  (a)  of  this  section. 


13403.14   Uee  of  funds;  ( 

(a)  Dehgption  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
pomissible  changes  by  the  grantee, 
principal  investigator(s).  or  other  key 
project  personnel  in  the  approved 
research  project  grant  shall  be  limited  to 
dianges  in  methodology,  tedmiques.  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goab.  If  the  grantee  and/or  the  principal 
investigators)  are  uncertain  as  to 
whether  a  change  complies  with  this 
paragraph,  the  question  must  be  referred 
to  the  Authorized  Departmental  Officer 
(ADO)  for  a  final  determinatimi. 

(2)  Qianges  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  eSiecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignmmt  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
pajrment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfns. 

(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  the 
ADO  to  complete  or  fulfill  the  purposes 
of  an  approved  project  provided  Federal 
funds  remain.  Tlte  extension  shall  be 
conditioned  upon  a  prior  request  by  the 
grantee  and  approval  in  writing  by  the 
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ADO.  In  such  cases  the  extension  will 
not  normally  exceed  12  months,  the 
phase  I  award  will  still  be  limited  to  the 
approved  award  amoimt.  and  the 
•ubmission  of  a  Phase  II  proposal  will 
be  delayed  by  one  year.  The  extension 
allows  the  grantee  to  continue 
expending  the  remaining  Federal  funds 
for  the  intended  purpose  over  the 
extension  period.  In  instances  where  no 
Federal  funds  remain,  it  is  unnecessary 
to  approve  an  extension  since  the 
purpose  of  the  extension  is  to  continue 
using  Federal  funds.  The  grantee  may 
opt  to  continue  the  Phase  I  project  after 
the  grant's  termination  and  closeout, 
however,  the  grantee  would  have  to  do 
so  without  additional  Federal  funds.  In 
the  latter  case,  no  communication  with 
USDA  is  necessdry.  However,  the 
maximimi  delay  for  submission  of  a 
Phase  n  proposal  remains  as  specified 
in  §  3403.4(b). 

(d)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  shall  be 
requested  by  the  grantee  and  approved 
in  writing  fay  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
wiU: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs: 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approved  when  a  grant  was 
awarded; 

(3)  Remit  in  a  need  at  claim  for  the 
award  of  additional  funds;  or 


(4)  Involve  transfers  or  expenditures 
of  amoimts  requiring  prior  approval  as 
set  forth  in  the  Departmental  regulations 
or  in  the  grant  award. 

13403.15   Other  Federal 


Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1— USDA  implementation  of 
Preedom  of  Information  Act. 

7  CFR  Part  1c— USDA  implementation  of 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects; 

7  CFR  Part  3 — USDA  implementation  of 
OMB  Oicular  A-129,  Maniaging  Federal 
Oedit  Programs. 

7  CFR  Part  15.  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Qvil  Rights 
Act  of  1964,  aa  amended. 

7  CFR  Part  301 S— USDA  Uniform  Federal 
Assistance  Regulations,  implementing  OMB 
directives  where  applicable  (i.e.,  Circular 
Nos.  A-102,  A-110.  A-87.  A-21.  and  A-122) 
and  incorporating  the  Federal  Grant  and 
Cooperabve  Agreement  Act  of  1977,  Pub.  L 
9S-224),  as  wreU  as  general  policy 
requirements  applicable  to  recipients  of 
Departmental  financial  assistance. 

7  CFR  Part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Oeoannent  and  Suspension 
(hk>n[Hocurement)  and  Govemmentwide 
RequiramenU  for  Drug-free  Workplace 
(Grants),  as  amended. 

7  CFR  Part  3018 — USDA  implementation 
of  New  Restrictions  on  Lobbying.  Imposes 
new  prohibitions  and  requirements  Cor 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal  contracts, 
grants,  coo{wrative  agreements,  and  loans. 


7  CFR  Part  3407— CSREES  procedures  to 
implement  the  National  Enviraoniental 
Policy  Act; 

9  CFR  Parts  1. 2. 3.  and  4— USDA 
implementation  of  the  Act  of  August  24. 
1966,  Public  Law  89-S44,  as  amended 
(ctmimonly  known  as  the  Laboratory  Animal 
Welfare  Act). 

48  CFR  Part  31— Contract  Cost  Principles 
and  Procedures  of  the  Federal  Acquisition 
Regulation. 

29  U.S.C  794.  section  504-^tehabiliatiaa 
Act  of  1973.  and  7  CFR  Part  158  (USDA 
implementation  of  statute),  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs. 

35  U.S.C  200  et  seq.-^ayh-Dole  Act. 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms  :r< 
and  domestic  nonprofit  organizations, 
-  including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  Part  401). 

f  3409.16   Other  oondMone. 

The  Department  may.  with  respect  to 
any  research  project  grant,  impose 
additional  conditions  pricv  to  or  at  the 
time  of  any  award  when,  in  the 
Department's  judgment,  such  conditions 
are  necessary  to  assure  or  protect 
advancement  of  the  approved  project, 
the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Done  at  Washington.  D.C  this  5th  day  of 
May  1997. 


1997 


Associota  Administrator.  CoopeRrtfuv  State 
Beaearch,  Education,  and  Extension  Serrice 
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DEPARTMENT  OF  EDUCATION 
Technology  Innovation  CtieHenge 


;  Department  of  Education. 
action:  Notice  of  final  selection  criteria, 
selection  proceduns.  and  applicaticm 
procedures.     ^ 

summary:  The  Secretaiy  establishes 
final  selection  criteria,  procedures  for 
evaluating  and  selecting  applications, 
and  procedures  for  submission  of 
applications  under  the  Technology 
Innovation  Challenge  Grant  Program. 
The  Secretary  will  use  these  selection 
criteria,  selection  procediues  and 
application  procedures  in  fiscal  yeer 
1997  (FY  1997)  and  in  subsequent  yeers. 
The  Secretary  takes  this  action  to  make 
informed  funding  decisions  on 
applications  for  technology  projects 
having  greet  promise  for  improving 
elementary  and  secondary  education. 
EFFECTIVE  DATE:  These  selection  criteria, 
selection  procedxues.  and  application 
procedures  take  effect  on  June  11. 1997. 
FOn  FUfmCR  MFOAMATION  CONTACT: 
Technology  Innovation  Challenge  Grant 
Program.  Office  of  Educational  Research 
and  Improvement,  U.S.  Department  of 
Education.  Room  606D,  555  New  Jersey 
Avenue.  NW.  Washington.  DC  20208- 
5544.  Telephone:  (202)  208-3882. 
Individuals  who  use  a 
telecommunications  device  for  the  deef 
(TDD)  may  call  the  Federal  Infbnnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Mcmday  through  Friday. 
SUPPUMBfTARY  eN-OmiATION;  The 
Tedmcriogy  Innovation  Challenge  Grant 
Program  is  authorized  in  Title  m. 
section  3136,  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  (20  U.S.C  6846). 

Under  this  program  the  Secretary 
makes  grants  to  consortia.  Each 
consortium  must  include  at  leest  (me 
local  educational  agency  (LEA)  with  a 
high  percentage  or  number  of  children 
living  below  the  poverty  line  and  may 
include  other  LEAs,  private  schools. 
State  educational  agencies,  institutions 
of  higher  education,  businesses, 
academic  content  experts,  software 
designers,  museums,  libraries,  or  other 
appropriate  entities.  The  Technology 
Innovation  Challenge  Grant  Program 
provides  support  to  consortia  that  are 
developing,  adapting,  or  expanding 
existing  and  new  applications  of 
technology  to  improve  schools  through 
activities  that  include  continuous 
professional  development  for  teechers 
and  the  development  of  high  qiiality 
academic  content  that  helps  all  children 
learn  to  challenging  standards. 


The  Secretary  published  a  notice  of 
proposed  selection  criteria,  selection 
procedures,  and  application  procedures 
for  the  Technology  Innovation 
Challenge  Grant  Program  in  the  Federal 
Ragialer  aa  February  26. 1997  (62  FR 
8687).  Written  public  ccMnments  were 
due  to  the  Secietaiy  by  March  28. 1997. 
Written  comments  were  received  from 
four  parties.  The  Secretary  has  reviewed 
these  comments  and  has  determined 
that  no  modifications  in  the  proposed 
selection  criteria,  selection  procedures, 
and  appUcation  procedures  are 
warranted,  except  for  editorial  and 
technical  revisions.  An  analysis  of  the 
comments  and  the  Secretary's  responses 
are  contained  in  the  Appendix  to  this 
notice. 

Selection  Criteria 

The  Secretary  establishes  selection 
criteria,  selection  procedures,  and 
application  procedures  for  the  FY  1997 
competition  and  subsequmit 
competitions.  The  program  statute  (20 
U.S.C  6846(c))  requires  the  Secretary  to 
give  priority  bi  awarding  grants  to 
cons(»tia  that  demonstrate  certain 
factors  in  their  applications.  The 
Secretary  has  addressed  this  mandate  by 
incorporating  these  priority  Cacton  into 
the  selection  criteria. 

The  Secretary  establishes  the 
following  unweighted  selection  critoia 
to  evaluate  applications: 

(a)  Significance.  The  Secrete^ 
reviews  each  proposed  project  for  its 
significance  by  determining  the  extent 
to  which  the  project— 

(1)  Offers  a  clear  vision  for  the  use  of 
technology  to  help  all  students  learn  to 

rhalfawiping  nfMiMJiirds; 

(2)  Wm  achieve  Cv-reaching  impact 
through  results,  products,  or  benefits 
that  are  easily  exportable  to  other 
settings  and  communities; 

(3)  Will  directly  benefit  studmts  by 
integrating  acquired  technologies  into 
the  curriculum  to  improve  teaching  ami 
student  achievement; 

(4)  Will  ensure  continuous 
professional  development  for  teachers, 
administrators,  and  other  individuals  to 
further  the  use  of  technology  in  the 
classroom,  library,  or  learning  settings 
in  the  commimity; 

(5)  Is  designed  to  serve  areas  with  a 
high  number  or  percentage  of 
disadvantaged  students  or  other  areas 
with  the  greatest  need  for  educational 
technology;  and 

(6)  Is  dmigned  to  create  new  learning 
commimities  amcmg  teachen.  students. 
parents,  and  othera.  which  contribute  to 
State  or  local  education  goals  for  school 
improvement,  and  expand  markets  for 
high-quality  educaticmal  tedmology  or 
amtent. 


(b)  Feasibility.  The  Secretary  reviews 
each  propoeed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  project  will  ensure  successful, 
e^BCtive.  and  efficient  uses  of 
technologies  for  educational  reform  that 
will  be  sustainable  beyond  the  period  of 
die  grant; 

(2)  The  members  of  the  consoitium  or 
other  appropriate  entities  will 
contribute  substantial  financial  and 
other  resources  to  achieve  the  goels  of 
the  project;  and 

(3)  The  applicant  is  capable  of 
carrying  out  the  project,  as  evidenced  by 
the  extent  to  which  the  project  will  meet 
the  problems  identified:  the  quality  of 
the  project  design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan;  the  adequacy  of 
resources,  including  money,  personnel, 
facilities,  equipment,  and  supplies;  the 
qualifications  of  key  persoimel  who 
would  conduct  the  project;  and  the 
applicant's  prior  experience  relevant  to 
the  objectives  of  the  project 

Evalation  and  Selection  <tf  Applkations 

Evaluation 

The  Secretary  evaluates  applications 
using  unweighted  selection  criteria.  The 
Secretary  believes  that  the  iise  of 
unweighted  criteria  is  most  appropriate 
because  they  will  allow  the  reviewera 
maximiun  flexibility  to  apply  their 
profassional  judgments  in  identifying 
the  particular  strengths  and  wealmesses 
in  individual  applications. 

The  Secretary  also  believes  that  due  to 
the  highly  technical  nature  of  the 
applications,  it  will  be  necessary  to 
(Main  clarification  and  additional 
informati(m  from  appli(ants  during  the 
selecticm  process.  For  the  purposes  of 
the  Technology  Innovati(»a  Challenge 
(kant  Program,  the  Secretary  may 
reciuest  highly  rated  appli(ants  to 
submit  additional  information  in 
response  to  specific  questions  raised 
during  the  application  selection  process 
for  the  FY  1997  competition  and 
subse(iuent  competitions.  In  accordance 
with  34  CFR  75.231.  the  Secretary  also 
may  re(iuest  an  appli(ant  to  sulHnit 
additional  information  after  the 
appli(ation  has  been  selected  for 
funding. 

Selection  Procedures 

In  applying  the  selection  criteria,  the 
Secretary  will  use  a  three-tier  peer 
review  process  for  the  FY  1997 
competition  and  subsequmit 
(ximpetitions. 

At  each  tier  of  the  review  pnxess. 
ponek  of  experts  will  read  the 
applications  under  consideration  to 
determine  whicJi  applicati(His  are  most 


U 
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deserving  of  further  (xmsideraticm  in 
light  of  the  selecti(m  criteria.  The 
Department  will,  to  the  extent  feasible, 
use  reviewers  that  represent  tluee  areas 
of  expertise:  (1)  K-12  school-based 
educatore  who  use  new  technologies  for 
classroom  instruction  or  cnirriculum 
development;  (2)  K-12  school-based 
administratore  who  have  management 
responsibility  for  8c:hool-wide.  system- 
wide,  or  state-wide  tecimology 
appli(»ti(ms;  and  (3)  educational 
tec^ology  experts  drawn  bom  higher 
education,  amsiilting  firms,  or 
te(±nology-related  firms. 

At  eech  tier  of  the  review  pnx»ss. 
eech  reviewer  assigns  a  (jualitative 
rating  for  Significance  and  a  qualitative 
rating  for  Feasibility  to  each  application 
he  or  she  reviews.  "The  qualitative 
ratings  used  by  individual  reviewers  are 
as  follows:  "A"  for  hi^  quality:  "B"  for 
satisfectory  quality;  and  "C"  for 
unsatis&crtory  ciuality.  The  reviewera 
also  assign  an  overall  rating  of  "A",  "B". 
or  "C"  for  each  application  they  review. 

In  Tier  I  of  the  review  process, 
reviewera  are  recruited  to  serve  on 
panels  thet  meet  in  several  regional  sites 
around  the  country.  Tier  I  of  the  review 
pnxess  has  two  stages.  In  Stage  1  of  Tier 
I.  the  applications  received  by  the 
published  applicaticm  deadline  are 
assigned  to  teems  of  readen  at  the 
regional  sites.  The  applications  are  read 
and  rated  by  all  of  the  individual 
readere  on  the  team,  who  then  meet  to 
compare  their  individual  ratings  of  each 
application  they  have  reed.  Through 
this  prcxess.  the  reviewera  identify 
applications  that  have  been 
unanimcmsly  awarded  high  ratings.  At 
the  end  of  Stage  1  of  Tier  I,  each  team 
at  a  review  site  forwards  its  most  highly 
rated  applications  for  further 
consideration.  In  Stage  2  of  Tier  I.  the 
applic»ti(ms  fonwarded  for  further 
(x>nsideration  at  that  site  are  then  reed 
and  individually  rated  by  reviewera 
who  served  as  team  leaden  in  Stage  1 
of  Tier  L  l^ese  team  leadera  use  the 
same  qualitative  ratings  of  "A",  "B", 
and  "C"  for  Significance,  Feasibility  and 
the  overall  rating  for  each  forwarded 
applicaticm  they  read.  At  the  end  of 
Stage  2  of  Tier  I.  the  team  leadera  meet 
to  c:ompare  the  ratings  of  all  the 
applications  they  have  read  or 
considered  at  bcith  stages  of  Tier  I. 
taking  into  accoimt  all  ef  the  readings 
and  ratings  of  all  of  the  reviewera  for 
each  applicaticm  at  that  site.  Those 
applications  that  have  been 
unanimously  awarded  high  ratings  by 
the  team  leadera  atlhe  end  of  Stage  2 
of  Tier  I  are  forwarded  for  further 
cx>nsideration  at  Tier  II  of  the  review 
process. 


In  Tier  U  of  tlie  review  process,  team 
leadera  from  aU  of  the  regional  sites  are 
brought  together  to  serve  as  reviewera  at 
a  single  site.  These  reviewera  read  the 
applications  forwarded  for  further 
consideration  from  Her  I.  Taking  into 
accoimt  the  quality  of  all  of  the 
applications  they  have  read,  the 
reviewera  assign  a  qualitative  rating  for 
Significance,  a  c^ualitative  rating  for 
Feasibility,  and  an  overall  rating  of  "A". 
"B".  or  "C"  for  each  application  they 
review. 

Tier  II  of  the  review  process  has  two 
stages.  In  Stage  1  of  Tier  II.  the 
reviewera  meet  in  teams  to  compare 
their  individual  ratings  of  each 
application  they  have  read.  Thrcnigh 
this  process  the  reviewera  identify 
applications  that  have  been 
unanimously  awarded  high  ratings.  At 
the  end  of  Stage  1  of  Tier  II.  each  team 
forwards  its  most  highly  rated 
applications  for  further  consideration, 
^e  applications  forwarded  for  further 
consideration  are  then  read  and 
individually  rated  "A",  "B".  or  "C"  by 
the  perppris  who  served  as  team  leadera 
in  Stage  1  of  Tier  II.  At  the  end  of  Stage 
2  of  Tier  n,  the  team  leeden  meet  to 
compare  the  ratings  of  all  the 
applications  they  have  read  or 
considered  at  both  stages  of  Tier  n, 
taking  into  acxount  all  of  the  readings 
and  ratings  of  all  of  the  reviewera  for 
eac:h  application.  Those  applications 
that  have  been  unanimously  awarded 
high  ratings  at  the  end  of  Stage  2  of  Tier 
n  are  then  forwarded  for  furtnOT 
consideration  at  Tier  in  of  the  review 
prcxess.  At  the  end  of  Tier  II,  the 
reviewera  will  also  identify 
inconsistencies,  points  in  need  of 
clarificaticm,  and  other  concerns,  if  any. 
pertaining  to  eac:h  applicaticm  being 
forwarded.  Each  applicant  whose 
application  is  forwarded  for  further 
consideration  at  the  end  of  Tier  n  will 
have  an  opportunity  to  respcmd  in 
writing  to  mese  cdarification  questicms 
and  concerns. 

At  Tiw  in,  readera  are  assembled  to 
serve  as  reviewera  at  a  single  site.  These 
reviewera  have  served  as  team  leadera 
during  both  of  the  previous  tiera  of  die 
review,  and  each  of  the  original  Tier  I 
review  sites  is  represented  by  one  team 
leeder  at  Tier  m.  There  is  only  cme  stage 
of  review  at  Tier  ffl.  The  reviewera  read 
the  applications  that  are  still  under 
consideration  and.  after  reading  the 
respcmses  to  the  cJarificaticm  questions, 
they  assign  ratings  for  Significance  and 
Feasibility,  and  an  overall  rating  of  "A". 
"B".  or  "C"  for  each  application,  taking 
into  acxount  the  quality  of  all  of  the 
applications  they  have  read.  The 
reviewera  compare  their  individual 
ratings  of  eecii  application  they  have 


read,  and  througb  this  process  the 
revieMrera  identify  appUcaticms  that 
have  been  unanimously  awarded  high 
ratings.  Those  applications  that  have 
unanimously  high  ratings  are 
recommended  for  funding.  The 
reviewera  also  provide  individual 
recommendations  on  an  appropriate 
budget  level  for  each  application 
recommended  for  funcung.  The 
Secretary  awards  grants  cmly  to  those 
applications  the  reviewera  have 
recommended  for  funding  at  the  end  of 
Tier  IH  No  other  applications  are 
considered  for  fundhoig.  In  the  final 
selecticm  of  applicaticms  for  funding,  the 
Secretary  may  also  consider  the  extent 
to  which  each  applicaticm  demcmstrates 
an  efiiective  respcmse  to  the  learning 
technology  needs  of  areas  with  a  high 
number  or  percentage  of  disadvant^ed 
students  or  the  greatest  need  for 
educational  technology.  In  preparation 
for  a  grant  award,  the  Secretary  also  may 
recpiest  an  applicant  to  submit 
additional  information  ahm  the 
application  has  been  selected  for 
funding. 

Applicatiim  Deadline 

The  Secretary,  in  order  to  ensure 
timely  receipt  and  prcxessing  of 
applications,  establishes  the  following 
application  deadline  fcv  the  FY  1997 
competition  and  subsequont 
competitions. 

Procedures  for  Submission  of 
Applications 

Applications,  in  order  to  be 
considered  fen-  funding  under  this 
program,  must  be  received  cm  or  before 
the  deedline  date  announced  in  the 
^pli(ati(m  notice  published  in  the 
Federal  Segistar.  (For  the  FY  1997 
competition,  applications  must  be 
received  on  or  before  May  30. 1997.  as 
announced  in  the  Federal  Regiater  cm 
March  28. 1997  (62  FR  15052)).  The 
Secretary  does  not  consider  an 
applicaticm  for  funding  if  it  is  not 
received  by  the  deedline  date  unless  the 
applicant  can  show,  in  accordance  with 
34  CFR  75.102  (d)  and  (e).  proof  that  the 
applicaticm  was  (1)  sent  by  registered  or 
certified  mail  not  later  thui  five  days 
before  the  deedline  date;  or  (2)  sent  by 
commercial  carrier  not  later  than  two 
days  before  the  deadline  date.  An 
applicant  must  show  pnmf  of  mailing  in 
acxordanoe  with  34  CFR  75.102  (d)  and 
(e).  Applications  ci^vered  by  hand 
must  be  received  by  4.-00  p.m. 
(Washington.  D.C  time)  on  the  deadline 
date.  For  the  purposes  of  this 
ccmipetiticm  ue  Secretary  will  not  apply 
34  CFR  75.102(b),  yddch  recniires  an 
applicaticm  to  be  mailed,  rather  than 
received,  by  the  deadline  date. 
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Paperwork  Rednctkn  Act  ori99S 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  nximber 
assigned  to  the  collection  of  information 
in  this  notice  of  selection  criteria, 
selection  procedures,  and  application 
procedures  is  1810-0569. 

Literp>vcniiiicntal  Retiew 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  Mrith  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

NotK  This  notics  does  not  solicit 
■pplicatioDS.  A  notice  inviting  applications 
under  this  competition  was  published  in  the 
Twimm]  tigiilii  on  Maich  28. 1997  (62  FR 
15052). 

(Catalog  of  Federal  Domestic  Assistance 
Number  M.303A.  Technology  Innovation 
Oiallenga  Grants) 

Vn^mm  AvAmitr-  20  U.S.C  6S46. 

Drted:  May  6. 1997. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement 

Aw-nto 

Analysis  of  Comments  and  Changes 

Summarized  below  are  comments  that 
refstred  to  the  proposed  selection  criteria, 
selection  procedures,  and  application 
procedures. 
Geographic  Equity 

Comments:  Two  commenten  noted  that 
over  the  last  two  years,  the  distribution  of 
awards  under  the  Technology  Innovation 
ChallengB  Grant  Program  appeared  to  have 
been  ske%«ed  in  bvor  of  a  fBwaeographic 
regions  of  the  United  States.  The  two 
commenters  advocated  that  i»ovisions 
ensuring  some  measure  of  equitable 
geographic  distribution  of  awards  be  added 
to  the  selection  criteria. 


Discussion:  The  statute  authorizing  the 
Technology  Innovation  Challenge  Grant 
Program  does  not  address  the  issue  of 
geographic  distribution  of  awards.  The 
Secretary  understands  the  importance  of 
paiticiimtion  by  all  areas  of  the  country  in 
this  program  and  is  engaged  in  intensive 
dissemination  activities  to  heighten  public 
awareness  about  the  funding  that  is  available. 
However,  the  Secretary  believes  that  the 
three-tier  review  process  that  will  be  used  to 
make  selection  decisions  based  on  the 
priority  {acton  outlined  in  the  statute  will 
result  in  the  highest  quality  awards  and  that 
these  awards  must  he  based  on  "merit," 
irrespective  of  geographic  considerations. 

Changes:  None. 
Serving  Disadvantaged  Students 

Comment:  One  commenter  suggested  diat 
the  Secretary  consider  stronger,  quantitative 
measures  to  ensiue  that  the  legislative  intent 
of  serving  disadvantaged  students  with  the 
greatest  need  for  educational  technology  be 
fulfilled.  The  commenter  suggested  that 
additional  points  t>e  added  to  applications 
emanating  from  LEAs  serving  [mmarily 
disadvantaged  populations  and  that  a  sUding 
scale  of  extra  points  be  put  in  place  to 
strengthen  the  applications  coming  fr(Kn 
jurisdictions  wiUi  high  percentages  o^ 
disadvantaged  students. 

Discussion:  The  statute  authorizing  the 
Technology  Innovation  Challenge  Grant 
Program  specifies  that  a  consortia,  in  order  to 
be  eligible  for  support  under  this  program, 
must  include  at  least  one  local  educational 
agency  with  a  high  percentage  or  number  of 
children  living  tlelow  the  poverty  line. 
Further,  the  selection  criteria  for  this 
program  incorporate  the  statutory  priority  by 
specifying  that  each  proposed  project  be 
reviewed  far  its  significance  by  determining 
the  extent  to  which  the  project  "is  dasigiied 
to  serve  areas  with  a  high  number  or 
percentage  of  disadvantaged  students  or 
other  areas  with  the  greatest  need  far 
educational  technology  *  *  '."Applicants 
will  have  to  address  this  selection  criterion 
by  demonstrating  that  the  projects  they 
propose  wiU  in  bet  serve  areas  with  a  high 
number  or  peroentagB  of  disadvantaged 
students  or  other  areas  with  the  greatest 
need.  The  Secretary  does  not  believe  that 
further  elaboration  of  the  selection  criteria, 
by  adding  a  sUding  scale  of  extra  points,  is 
needed  to  ensure  that  the  needs  of 
disadvantaged  students  will  be  addressed. 

Changes:  None. 
Funding  New  Applicants 

Comment:  One  commenter  advocated  that 
those  institutions  that  have  not  applied 
under  past  competitions  or  been  successful 


in  these  competitions,  be  given  the  same 
opportunity  to  receive  grants  as  those  who 
have  been  successful  in  previous 
cranpetitions.  The  commenter  was  concerned 
that  funding  appears  to  go  to  institutions  that 
have  been  previously  funded  and  that  seldom 
are  there  successful  new  applicants. 

Discussion:  The  Secretary  agrees  that  the 
widest  possible  pool  of  appUcants  must  be 
able  to  compete  for  support  tuider  the 
Technology  Innovation  Challenge  Grant 
Program.  Therefore,  the  program  encourages 
applications  from  all  eligible  sources  and 
engages  in  an  intensive  dissemination 
program  to  ensure  broad  participation.  To 
date  the  program  has  supported  two 
competitions,  one  in  fiscal  year  1995  and  one 
in  fiscal  year  1996.  that  have  resulted  in  43 
grants.  None  of  these  current  grantees  holds 
more  than  one  award  under  this  program. 
There  are  some  grantees  that  are  also 
memben  of  consortia  in  partnership  with 
other  grantees,  but  there  are  no  current 
grantees  that  have  won  grants  in  both 
competitions  that  have  been  held  to  date. 

Changes:  None. 
Allowing  a  State  Educational  Agency  to 
Assist  Consortia 

Comment:  One  conmienter  suggested  that 
for  the  next  Technology  Innovation 
Challenge  Grant  Program  competition  State 
educational  agencies  be  allowed  to  assist 
consortia  in  putting  together  meaningful 
grant  applications  to  support  improving 
elementary  and  secondary  education. 

Discussion:  The  statute  authorizing  the 
Technology  Innovation  Challenge  Grant 
Program  currenUy  does  allow  State 
educational  agencies  to  participate  in 
consortia  seeking  funding  under  the  program. 
The  statute  is  clear  that  the  application  for 
funding  must  be  submitted  by  a  local 
educatimal  agency,  but  a  single  local 
educational  agency  is  not  eligible  to  apply 
imless  it  is  part  of  a  consortium  that  may 
include  other  local  educational  agencies. 
State  educational  agencies,  institutions  of 
higher  education,  businesses,  academic 
content  experts,  software  designen, 
museums,  libraries  or  other  appropriate 
organizations.  The  Secretary  agrees  that  State 
educational  agencies  can  be  important 
membws  of  these  consortia,  can  fulfill  a 
critical  role  In  assisting  the  consortia  to 
develop  a  meaningful  grant  application,  can 
provide  leadership  to  bring  together 
appropriate  partnera  to  build  the  consortia, 
and  should  use  every  opportunity  to  do  so. 
Changes:  None. 

[FR  Doc  97-12354  Filed  5-9-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4213-H-01] 

Funding  Availability  for  FY  1997 
Historicaily  Black  CoNagaa  and 
Unlvaraitles  Program;  Expanding  HUD 
Partnarahlpa  for  Nalghbortwod  and 
Community  Ravttailzation 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1997. 


r:  This  NOFA  announces  the 
availability  of  $6.5  million  in  FY  1997 
funding  for  the  Historically  Black 
Colleges  and  Universities  (HBCU) 
Program,  as  provided  by  the 
Departments  of  Veterans  Affurs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204;  approved 
September  26. 1996;  110  Stat.  2874)  (the 
1997  Appropriations  Act),  plus  any 
recaptiued  funds  from  prior 
appropriations.  (The  use  of  recaptured 
funds  is  subject  to  reprogramming 
procedures  as  required  by  section  218  of 
the  1997  Appropriations  Act  (110  Stat. 
2905)).  In  order  to  ensure  that  some 
previously  unfunded  HBCUs  will 
receive  awards  in  this  competition,  one- 
half  of  the  available  funds  will  be 
awarded  to  applicants  that  have  not 
previously  hem  funded  under  the  HUD 
HBCU  program.  Thus,  of  the  $6.5 
million  in  FY  1997  funds  made 
available  under  this  NOFA,  $3.25 
million  will  be  awarded  to  HBCUs  that 
have  not  received  funding  in  past  HUD 
HBCU  competitions  under  section 
107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  which  includes 
competitions  for  Fiscal  Years  1991 
through  1996  ■  ("Previously-unfunded 
HBCUs")-  The  remaining  $3.25  million 
of  FY  1997  fimds  will  be  awarded  to 
HBCUs  that  have  received  funding 
under  such  competitions  ("Previously- 
funded  HBCUs").  (Similarly,  if 
recaptured  funds  are  made  available, 
those  funds  will  also  be  divided  evenly 
between  the  two  types  of  applicant). 
The  nKyimnin  amount  awarded  to 
any  applicant  will  be  $400,000.  The 
maximum  period  for  performance  of  a 
proposed  program  under  this  NOFA  is 
24  months.  The  performance  period  will 
commence  on  the  effective  date  of  the 
grant  agreement.  HUD  reserves  the  right 
to  make  awards  for  less  than  the 


■  Tha  FY  1991  compatition  was  th«  tint  funded 
undar  tha  cuirant  HBCU  Prograni  autboruation. 
McUon  107(bN3)  of  tlM  1974  Act 


maximum  amount  or  less  than  the 
amount  requested  in  a  particular 
application.  The  awards  will  be  made  in 
the  form  of  grants. 

This  document  contains  the  following 
information: 

a.  The  purpose  of  the  NOFA; 

b.  Information  regarding  available 
amounts,  objectives,  eligibility,  and 
sekctimi  criteria;  and 

c.  Application  processing  guidance, 
including  how,  where,  and  when  to 
apply  and  how  selections  will  be  made. 
DATES:  Application  kits  may  be 
requested  immediately.  HUD  will 
distribute  application  kits  as  soon  as 
they  become  available. 

OEAOUNEDATE: 

Applications  Delivered.  Completed 
applications  are  due  before  5  p.m. 
eastern  standard  time  on  July  28, 1997. 
This  application  deadline  is  finn  as  to 
date  and  hour.  In  the  interest  of  fiaimess 
to  all  competing  applicants.  HUD  will 
treat  as  ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  July  28, 
1997.  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

Applications  Sent  by  Overnight 
Delivery.  Overnight  delivery  items  will 
be  considered  timely  filed  if  received 
before  or  on  July  28. 1997.  or  upon 
submission  of  documentary  evidence 
that  they  were  placed  in  transit  with  the 
overnight  delivery  service  no  later  than 
July  28, 1997. 

No  facsimile  (FAX).  Applications  may 
not  be  submitted  by  (FAX). 
ADDRESSES:  For  a  copy  of  the 
application  package  and  supplemental 
information,  including  an  instructiraul 
video,  please  call  Community 
Connections  at  1-800-99&-9999. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Infbrmatian  Relay  Service  at  1-800- 
877-8339.  (The  numbers  are  both  toll- 
five.)  These  materials,  except  the  video, 
are  also  available  on  the  Internet  at 
gopher7/amcom.aspensys.coin:75/l  1/ 
funding.  When  requesting  an 
application  kit,  please  refer  to  document 
Fll-4213,  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
Requests  for  HBCU  application  packages 


should  be  made  immediately  to  insure 
sufficient  time  for  application 
preparation.  HUD  will  distribute 
application  packages  as  soon  as  they 
become  available. 

Application  Submission.  An 
originally  signed  application  and  two 
copies  shall  be  submitted  to  the 
following  address:  Processing  and 
Control  Branch,  Office  of  Community 
Planning  and  Development,  Department 
of  Houang  and  Urban  Development, 
451  7th  Street.  S.W.,  Room  7251, 
Washington,  D.C.,  20410-3500;  ATTN: 
HBCU  Program.  In  addition,  one  copy  of 
the  application  must  also  be  sent  to  the 
Commtmity  Planning  and  Development 
(CPD)  Director  in  the  HUD  field  office 
serving  the  State  in  which  the  applicant 
is  located.  The  application  sent  to  the 
field  office  must  be  received  by  the 
application  deadline  as  well,  but 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  HUD 
Headquarters  in  Washington.  The 
original  and  all  three  copies  may  be 
used  in  reviewing  the  application.  A 
listing  of  HUD  field  offices  with  HBCUs 
locatml  in  their  jurisdiction  appears  as 
Appendix  A  to  this  Notice  of  Funding 
Availability. 

HUD  will  accept  only  one  application 
per  HBCU.  If  more  than  one  application 
is  received  from  a  single  HBCU,  the 
application  from  that  HBCU  that  was 
reeved  earliest  will  be  considered  for 
funding,  and  the  appUcation(s) 
submitted  later  will  be  ineligible.  If 
more  than  one  application  is  received 
simultaneously  firom  an  HBCU  then  all 
such  applications  will  be  considered 
ineligible  for  funding.  Applicants 
should  take  these  policies  into  account 
and  take  steps  to  ensiue  that  multiple 
applications  are  not  submitted. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Delores  Pruden  or  Mr.  John  Simmons, 
Historically  Black  Colleges  and 
Universities  Program,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  St..  S.W.. 
Washington,  DC  20410;  telephone  (202) 
708-1590  (this  is  not  a  toll-free 
nimaber).  Hearing-  and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  toll-free  at  1-800-877- 
8339.  Information  may  also  be  obtained 
from  the  HUD  field  office  located  in  the 
applicant's  geographic  area,  see 
Appendix  A  to  this  NOFA  for  names, 
addresses  and  telephone  numbers,  or  for 
general  information,  appUcants  can  call 
Commtmity  Connections  at  1-800-998- 
9999. 
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SUPPLEMBITARV  MFORMATKM: 

L  PurpcMe,  Objecdves,  and  Sobatandve 
Description 

Purpose.  The  Historically  Black 
Colleges  and  Universities  (HBCU) 
Program  is  designed  to  assist  HBCUs  to 
expand  their  role  and  efiisctiTeness  in 
addressing  community  development 
needs  in  their  localities.  For  the 
purposes  of  this  program,  the  term 
"locality"  includes  any  city,  county, 
town,  township,  parish,  village,  or  other 
general  political  subdivision  of  a  State 
or  the  U.S.  Virgin  Islands  within  which 
an  HBCU  is  located.  An  HBCU  located 
in  a  metropolitan  statistical  area  (MSA), 
as  established  by  the  Office  of 
Management  and  Budget,  may  consider 
its  locality  to  be  one  or  more  of  these 
entities  within  the  entire  MSA.  The 
nature  of  the  locality  for  each  HBCU 
may,  therefore,  differ  depending  on  its 
location. 

Prognan  Objective.  The  objective  of 
this  program  is  to  assist  HBCUs  expand 
their  role  and  effectiveness  in 
addressing  community  development 
needs  in  their  localities,  including 
neighborhood  revitalization,  housing, 
and  economic  development,  consistent 
with  the  purposes  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended. 

Promoting  Comprehensive 
Approaches  to  Housing  and  Community 
Development.  HUD  is  interested  in 
promoting  comprehensive,  coordinated 
approaches  to  housing  and  commtmity 
development.  Economic  development, 
community  development,  pubUc 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfere-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

m  this  spirit,  it  may  be  helpful  for 
applicants  imder  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  ana  to  the  community's 
Consolidated  Plan. 

On  December  3, 1996  (61  FR  64196), 
HUD  published  in  the  Federal  Kegister 
the  NOFA  for  the  HUI>-Administered 
Small  Qties  Community  Development 
Block  Grant  Program — Development 


Grants  for  Fiscal  Year  1997  and  the 
Section  108  Loan  Guarantee  Program  for 
Small  Communities  in  New  York  State. 
On  March  20, 1997  (62  FR  13506),  HUD 
published  the  NOFA  for  Ccnmntinity 
Outreach  Partnership  Centers  (OOPC). 
On  April  23, 1997  (62  FR  19860),  HUD 
published  the  Youthbuild  NOFA.  Other 
related  NOFAs  that  HUD  expects  to 
publish  in  the  Federal  Regirter  within 
the  next  few  weeks  include  the  Joint 
Qnnmunity  Partners  NOFA  and  the 
TOP/Economic  Development  NOFA. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upccuning 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  and  those  already 
published  appears  under  the  HUD 
Homepage  on  the  Internet,  which  can  be 
accessed  at  http://www.hud.gov/ 
no&s.html.  Additional  steps  on  NOFA 
coordination  may  be  considered  for  FY 
1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

A.  Authority 

This  program  is  authorized  tmder 
section  107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act)  (42  U.S.C.  S307(b)(3)), 
which  was  added  by  section  105  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235).  The  program  is  governed 
by  regulations  contained  in  24  CFR 
570.400  and  570.404,  and  in  24  CFR 
part  570,  subparts  A,  C,  J,  K,  and  O. 

B.  Eligibility 

1.  Eligible  Applicants.  Only  HBCUs  as 
determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12677.  dated  April  28, 1989,  are  eligible 
for  funding  imder  the  HBCU  Program. 
As  indicated  above,  funds  available 
under  this  NOFA  wiU  be  split  between 
two  classes  of  HBCU  applicant.  One 
category.  Previously-funded  HBCUs, 
includes  HBCUs  that  have  received 
funding  in  past  HUD  HBCU 
competitions  under  section  107(b)(3)  of 
the  Housing  and  Community 
Development  Act  of  1974,  which 
includes  competitions  for  Fiscal  Years 
1991  through  1996.  The  other  category 
of  eligible  applicant,  Previously- 
tmfunded  HBCUs,  includes  HBCUs  that 
have  not  received  funding  imder  such 
competitions.  Lists  of  Previously-funded 
HBCUs  and  Previously-unfunded 


HBCUs  appear  as  Appendices  B  and  C 
to  this  Notice  of  Funding  Availability. 
HUD  will  use  these  lists  to  determine  in 
which  category  the  application  should 
be  considered. 

2.  Eliffble  Activities.  Each  activity 
proposed  for  funding  must  meet  both  a 
Commimity  Developmoit  Block  Grant 
(CDBG)  program  national  objective  AND 
the  CDBG  eligibility  reqilirements, 
which  are  described  below.  In  addition, 
the  application  must  contain  a  letter 
from  the  Chief  Executive  Officer  of  the 
unit  of  general  local  government  in 
which  die  proposed  activities  are  to  be 
carried  out,  certifying  that  the  activities 
are  consistent  with  the  Consolidated 
Plan  or  other  officially  approved 
Comprehensive  Plan  of  the  jurisdiction 
to  be  served. 

a.  National  Objectives.  Each  activity 
that  may  be  funded  under  this  NOFA 
must  meet  one  of  the  three  national 
objectives  of  the  Community 
Development  Block  Givnt  program:  (1) 
Benefit  to  low-  or  moderate-income 
persons;  (2)  aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or  (3) 
meet  other  community  develc^ment 
needs  having  a  particular  urgency 
because  existing  conditions  pose  a 
serious  and  immediate  threat  to  the 
health  and  welfare  of  the  commimity, 
and  other  financial  resources  are  not 
available  to  meet  such  needs.  Criteria 
for  determining  whether  an  activity 
addresses  one  or  more  of  these 
objectives  are  provided  at  24  CFR 
570.208.  (It  is  not  necessary  for 
applicants  to  comply  with  the  primary 
objective  requirement  of  24  CFK  570.200 
(a)(3),  which  requires  recipients  to 
ensure  that  not  less  than  70  percent  of 
the  grant  expenditures  be  for  activities 
benefiting  low  and  moderate  income 
persons.). 

b.  Eligible  Activities  that  may  be . 
funded  under  this  NOFA  are  those 
activities  eligible  for  CDBG  funding. 
They  are  listed  in  24  CFR  part  570, 
subpart  C,  particularly  §§  570.201 
through  570.206.  Ineligible  activities  are 
listed  at  §  570.207.  Additionally,  an 
activity  which  otherwise  is  eligible 
under  §§  570.201  through  570.206  may 
not  be  funded  if  State  or  local  law 
requires  that  it  be  carried  out  by  a 
governmental  entity.  Examples  of 
activities  that  generaUy  can  be  carried 
out  with  these  funds  include,  but  are 
not  limited  to: 

(1)  Acquisiticm  of  reel  property: 

(2)  Clearance  and  dranolition; 

(3)  Rehabilitation  of  residential 
structures  to  increase  housing 
opportunities  for  low-  and  moderate- 
income  persons  and  rehabilitation  oi 
commenaal  w  industrial  buildings  to 
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coirect  code  violations  m  for  certain 
other  purposes; 

(4)  Direct  homeowneiship  assistance 
to  low-  and  moderate-income  persons, 
as  provided  in  section  105(a)(25)  of  the 
Housing  and  Community  Development 
Act  of  1974; 

(5)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  and 
improvements,  such  as  water  and  sewer 
facolities  and  streets; 

(6)  Special  economic  development 
activities  described  at  24  CFR  570.203; 

(7)  Eligible  public  service  activities, 
including  activities  that  provide  a 
continuum  of  care  for  the  homeless; 
adult  basic  education  classes;  CSD 
preparation  and  testing;  )ob  and  career 
counseling  and  assessment;  citizen 
participation  academies,  and  public 
access  telecommunications  centers 
including  "Campus  of  Learners"  (COL) 
and  "Neighboriiood  Networics"  (NN); 
social  and  medical  services;  other 
support  activities  for  youth,  senior 
citizens,  and  other  low-  and  moderate- 
income  residents;  and/or  fair  housing 
services  designed  to  further  the  &ur 
housing  objectives  of  the  Fair  Housing 
Act  (42  U.S.C.  3601-20)  by  making  all 
persons,  without  regard  to  race,  color, 
religion,  sex,  national  origin,  family 
status  and/or  disability  aware  of  the 
range  of  h/M!«ing  opportunities  available 
to  them; 

(8)  Assistance  to  faciUtate  economic 
development  by  providing  technical  or 
financial  assistance  for  the 
establishment.  stabilizaticKi.  and 
expansion  of  microenterprises, 
including  minority  enterprises; 

(9)  Establishment  of  a  Community 
Development  Corporation  (CDC)  to 
undertake  eligible  activities; 

(10)  Assistance  to  a  community  based 
development  organizations  (CBDO)  to 

'  cany  out  a  CDBG  neighborhood 
revitalization.  community  ectmomic 
development,  or  energy  conservation 
proiect.  in  accofdance  with  24  CFR 
570.204.  This  could  include  activities  in 
support  of  a  HUD  approved  local  CDBG 
Noghborhood  Revitalization  Strategy 
(NRS)  or  HUD  approved  State  CDBG 
Community  Revitalization  Strategy 
(CRS).  HBCUs  proposing  a  QHnmunity 
Development  Corporation  (CDC) 
component  may  qualify  for  CBDO 
activities;  and 

(11)  Program  administration  costs 
related  to  the  planning  and  execution  of 
community  development  activities 
assisted  in  whole  or  in  part  with  grant 
funds,  in  order  to  expand  the  capacity 
of  HBCUs  eligible  under  this  NOFA. 
applicants  may  propose  to  use  up  to  10 
percent  of  the  award  funds  to  acquire 
technical  assistance  (TA)  from  a 


qualified  TA  provider  to  assist  in 
implementing  the  proposed  activities. 
While  applicants  are  responsible  for 
ensuring  that  potential  TA  providers  are 
qualified.  HUD  would  expect  that  the 
most  qualified  providers  would  be 
entities/organizations  that  have 
demonstrated  the  expertise  and  capacity 
to  successfully  conceptualize,  develop 
and  implement  community  and 
economic  development  projects  and 
initiatives  "milwr  to  those  proposed  by 
the  applicant.  Although  pre-award 
technical  assistance  costs  may  not  be 
paid  out  of  grant  funds  (not  including 
matching  fiinds,  if  any),  applicants 
expecting  to  need  technical  assistance 
are  encouraged,  nonetheless,  to  choose 
a  TA  provider  as  early  as  possible,  to 
ensure  that  the  TA  provider  is  involved 
in  the  oarly  stages  of  pro{K>sal 
development.  F^viously  unfunded 
HBCUs  are  particularly  encouraged  to 
consider  acquiring  technical  assistance 
from  a  qualified  HBCU  TA  provider,  as 
described  in  paragraph  I.B.3  of  this 
section  (entitled  "Partnering  with  a 
qualified  HBCU  technical  assistance 
(TA)  provider"). 

In  selecting  proposed  eligible 
activities,  appUcants  are  urged  to 
propose  undertaking  activities  designed 
to  promote  opportunities  for  training 
and  employment  of  low-income 
residents  in  connection  with  HUD 
initiatives  such  as  "Campus  of 
Learners"  (COL)  in  public  housing  and 
"^4eighborhood  Networks"  (NN)  in 
other  Federally-assisted  or  insured 
housing.  Applicants  are  also 
encouraged,  whenever  fsasible.  to 
propose  implementing  activities  in  a 
Federally-designated  Urban  or  Rural 
(HUD  or  Department  of  Agriculture) 
Empowerment  Zone,  Urbtua 
Supplemental  Empowerment  Zone. 
Urban  at  Rural  Enterprise  Commtmity 
(EZ  or  EC),  or  a  HUD-approved  local 
CDBG  Neighborhood  Revitalization 
Strategy  Area  or  HUD-approved  State 
CDBG  Community  Revitalization 
Strategy  Area.  As  indicated  in  the 
Selection  Criteria  of  this  NOFA, 
qualified  applicants  may  be  awarded 
bonus  points  for  projects  meeting  these 
criteria. 

Although  acquisition  of  equipment  is 
not  generally  an  eligible  activity  (subject 
to  the  exceptions  provided  in  24  CFR 
570.207(b)(1)),  applicants  are 
encouraged  to  propose  the  use  of  grant 
fimds,  at  reasonable  levels,  for  the 
acquisition  of  computer  hardware  and 
software  compatible  with  Internet 
access  and  HUD's  Community  Planning 
Software  Plus  (CPS>),  if  they  do  not 
currently  have  such  capability.  More 
informatico  on  CPS4-  can  be  obtained 


from  the  local  HUD  Community 
Planning  and  Development  Office. 

Those  applicants  plaiming  to  use 
grant  funds  for  the  provisicm  of  public 
services  are  bound  by  the  statutory 
requirement  that  not  more  than  15 
percent  of  the  total  grant  amotmt  be 
used  for  public  service  activities. 
Therefore,  at  least  85  percent  of  the 
grant  amoimt  must  be  proposed  to  be 
used  for  activities  qualifying  under  an 
eligibility  category  other  than  public 
services  (as  described  at  24  CFR 
570.201(e)). 

3.  Pkutnering  With  a  Qualified  HBCU 
Technical  Assistance  (TA)  Provider.  In 
order  to  expand  the  capacity  of  HBCUs 
eligible  under  this  NOFA  and  to  foster 
further  partnerships  among  HBCUs, 
applicants  are  encouraged  to  propose 
using  a  portion  of  the  award  funds  to 
acquire  technical  assistance  from  a 
qualified  HBCU  to  assist  them  in 
developing  and  implementing  the 
proposed  activities.  The  cost  for  the 
technical  assistance  must  be  for  post- 
award  assistance  and  must  be  necessary 
and  reasonable  for  the  piuposes  of  the 
grant.  Under  no  circumstances  may  an 
applicant  use  more  than  10  percent  of 
the  total  HUD  grant  (not  including 
matching  funds,  if  any)  to  purchase 
technical  assistance.  As  indicated 
above,  although  pre-award  technical 
assistance  costs  may  not  be  paid  out  of 
grant  funds  (not  including  matching 
funds,  if  any),  applicants  expecting  to 
need  technical  assistance  are 
encouraged,  nonetheless,  to  choose  a  TA 
provider  as  early  as  possible,  to  ensure 
that  the  TA  provider  is  involved  in  the 
early  stages  of  propiosal  development. 
While  applicants  are  responsible  for 
ensuring  that  potential  TA  providera  are 
qualified.  HUD  would  expcKrt  that  the 
most  qualified  HBCU  TA  providers  .^ 
would  be  Previously-funded  HBCUs 
that  have  demonstrated  the  expertise 
and  capacity  to  sucoessfiilly 
conceptualize,  develop,  and  implement 
community  and  economic  development 
projects  and  initiatives,  particularly  by 
successfully  carrying  out  activities 
funded  under  the  HUD  HBCU  Program. 

4.  Environmental  Review.  If  the 
applicant  proposes  activities  (such  as 
physical  disvelopment  activities)  that  are 
not  excluded  from  environmental 
review  under  24  CFR  50.19(b),  an 
mvironmental  review  by  HUD  is 
required  in  accordance  with  24  CFR  part 
50.  as  indicated  by  24  CFR  570.404(1). 
before  HUD  approves  the  proposal  (i.e.. 
releases  CDBG  funds).  Before  any  grant 
funds  are  released,  environmental 
approval  must  be  secured.  If  the 
requirements  of  part  50  are  not  met, 
HUD  reserves  the  right  to  terminate  all 
or  portions  of  the  award.  The  grantee  is 


not  authorized  to  proceed  with  any 
activity  requiring.such  approval  imtil 
written  approval  is  received  from  the 
appropriate  HUD  field  Environmental 
Qearance  Officer  in  its  area  certifying 
that  the  project  has  been  approved  and 
released  fittm  all  environmental 
conditions. 

C.  Selection  Process,  Optional  l^itch 
and  Selection  Criteria 

Selection  Process 

HUD  will  evaluate  applications  for 
funding  under  this  NOFA  competitively 
and  will  award  points  based  on 
responses  to  the  Selection  Criteria 
identified  below.  Applications  must  be 
complete  and  consistent  with  this 
NOFA.  the  application  Idt.  and  the 
HBCU  program  regulations  (24  CFR 
570.404)  in  order  for  the  application  to 
be  eligible  to  compete  in  this 
competition.  To  be  considered  for 
funding,  applicants  must  receive  a 
minimum  score  of  70  out  of  the  total  of 
100  points  possible  for  Criteria  I  through 
rv.  HUD  will  not  fund  specific  proposed 
activities  that  do  not  meet  eligibility 
requirements  (see.  particularly.  24  CFR 
part  570.  subpart  C).  or  that  do  not  meet 
a  national  objective  in  accordance  with 
24  CFR  570.208.  The  CDBG  Publication 
entiUed  "Everything  You  Wanted  to 
Know  About  CDBG"  discxisses  the 
regulations,  and  a  copy  can  be  ordered 
bom  HUD's  Community  Connection  at 
1-800-998-9999. 

HUD  will  rate  complete  applications 
that  are  consistent  with  all  requirements 
of  this  NOFA,  the  application  kit,  and 
the  HBCU  and  CDBG  Program 
regulations  using  the  selection  criteria 
provided  below.  To  review  and  rate 
applications,  HUD  may  establish  paneb 
including  persons  not  currently 
employed  by  HUD  to  obtain  certain 
expertise  and  outside  points  of  view, 
including  vievrs  from  other  Federal 
agencies. 

After  rating  the  responses  to  the 
Selection  Criteria.  HUD  vdll  separate 
the  ^plications  by  category  of  applicant 
(Previously-funded  HBCUs  or 
Previously-unfunded  HBCUs).  Within 
each  category,  HUD  will  fund 
applications  in  rank  order,  imtil  it  has 
awarded  all  available  fimds  for  that 
category  of  applicant,  or  tmtil  there  are 
no  fundable  applications  remaining  in 
that  category.  If  there  is  a  tie  in  the  point 
scores  of  two  applications,  the  rank 
order  will  be  determined  by  the 
applicant's  scores  on  Selection  Criterion 
L  HUD  will  give  the  higher  rank  to  the 
application  with  the  most  points  on 
Selection  Criterion  I.  If  there  is  still  a 
tie.  the  rank  order  will  be  determined  by 
the  applicant's  scores  on  Selection 


Criterion  n.  HUD  will  give  the  higher 
rank  to  the  application^th  the  most 
points  for  Selection  Criterion  n.  If  funds 
remain  after  approving  all  fundable 
applications  within  a  category  of 
applicants,  HUD  may  choose  to  add 
those  funds  to  the  fuinds  available  for 
the  other  category  of  applicants. 

After  HUD  has  rated  and  ranked  all 
applications  and  has  made  a 
determination  of  successful  applicants. 
HUD  will  require  all  successful 
appUcants  to  participate  in  negotiations 
to  determine  the  specific  terms  of  the 
Statement  of  Woric  and  grant  bndget.  In 
cases  in  which  HUD  cannot  successfully 
conclude  negotiations,  it  will  not  make 
awards.  In  such  instances.  HUD  may 
elect  to  offar  an  award  (in  an  amount 
not  to  exceed  the  amotmt  of  fimds 
available  for  the  competition  that 
remain  unawarded)  to  the  next  highest 
ranking  applicant  of  the  same  category 
(either  Previously-funded  HBCU  or 
Previously-unfunded  HBCU)  and 
proceed  with  negotiations  as  described 
above.  If  no  fiindable  applications 
remain  in  that  applicant  category,  HUD 
may  offer  the  award  to  the  next  highest 
ranking  applicant  in  the  other  applicant 
category. 

Optional  Match 

Although  a  match  is  not  required  to 
qtialify  for  funding,  HUD  encoiuages 
HBCUs  to  participate  in  public/private 
partnerships,  i.e.,  with  local  or  national 
nonprofit  organizations,  the  local 
banking  and  real  estate  community, 
local  builders/developera.  Caith 
communities,  etc.  to  secure  matches  of 
cash  and/or  in-kind  goods  or  services. 
The  maximum  number  of  rating  points 
an  applicant  can  receive  for  a  match  is 
10  points  of  the  20  points  possible  for 
Criterion  IV.  below.  Applicants  having  a 
cash  match  will  receive  a  higher  number 
of  points  than  those  providing  in-kind 
goods  or  services  of  the  same  value.  To 
be  recognized  as  a  match,  contributions 
must  be  made  available  for  the  duration 
of  the  ^ant  poind,  regardless  of  the 
form  of  investment  provided  to  the 
project  Applicants  without  evidence  of 
a  match  will  receive  zero  (0)  points  out 
of  the  possible  10  points  available  for 
match. 

Selection  Criteria 

HUD  will  use  the  criteria  set  forth 
below  to  evaluate  applications.  Each 
application  must  contain  sufficient 
information  to  be  reviewed  for  its 
merits.  The  score  for  each  criterion  will 
be  based  on  the  qualitative  and 
quantitative  aspects  of  the  applicant's 
response  to  that  criterion.  Applicants 
should  adhere  to  the  page  limits  for 
responses  as  indicated.  The  criteria  and 


the  maximum  number  of  points 
available  for  each  criterion  (out  of  a  total 
of  100  points),  are  as  follows: 

Criterion  I— Addressing  the  Program 
Objective  (Maximum  Points:  25) 

Response  Must  Be  Limited  To  No 
More  Than  Four  (4)  Pages. 

A  Minimum  of  15  Points  Must  Be 
Received  for  Criterion  I  in  Order  To  Be 
Eligible  for  Funding  Consideration. 

HUD  will  evaluate  this  criterion  chi 
the  extent  to  which  the  applicant 
demcMistrates  how  its  proposal 
addresses  the  program  objective 
described  below. 

•  To  assist  HBCUs  expand  their  role 
and  efbctiveness  in  addressing 
community  development  needs  in  their 
localities,  including  neighborhood 
revitalization,  hou^ng,  and  economic 
development,  consistent  with  the 
purposes  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 

Criterion  H— Distress.  Need(s)  and 
Impact  (Maximum  Points:  35) 

This  criterion  addresses  the  special 
needs  of  the  applicant  or  locality  to  be 
met  in  carrying  out  the  proposed 
activities,  particularly  with  respect  to 
benefiting  low-and  moderate-income 
persons.  This  criterion  will  be  evaluated 
on:  (a)  The  docimientation  of  the  level(s) 
of  distress  in  the  target  area(s)  to  be 
served  versus  the  level(s)  of  distress  for 
the  locality  or  State:  (b)  the 
identification  of  need(s)  of  the  target 
area(s);  (c)  how  the  identified  needs  will 
be  alleviated  and/or  fulfilled,  and  what 
projected  impact  the  proposed  activities 
will  have  oa  the  documented  distress 
levels  of  the  target  area(s). 

a.  Distress  (Maximum  Points:  5) 
Response  Must  Be  Limited  To  No 

More  Than  Two  (2)  Pages.  Limitation 
does  not  apply  to  maps  or  tables. 

Applicant's  documentation  of  the 
level  of  distress  in  the  taiget  area(s)  to 
be  served  versus  the  level  of  distress  for 
the  locality  or  State.  While  the  poverty 
rate  is  a  strong  indicator  of  distress 
levek,  the  applicant  may  demonstrate 
the  level  of  distress  with  other  factors 
indicative  of  distress  such  as  income, 
unemployment,  drug  use,  homelessness, 
including  the  local  veterans  population, 
and  other  generally  accepted  indicatore 
of  socio-economic  distress  and/or 
disinvestment  Use  of  the  locality's  or 
State's  Consolidated  Plan  data  and  maps 
is  stronglv  encouraged. 

b.  Need(8)  (Maximum  Points:  5) 
Response  Must  Be  Limited  To  No 

More  Than  Three  (3)  Pages. 

The  applicant  should  identify  the 
need(s)  of  the  target  area(s)  and  state 
Mrhat  priority  eadb  locaUtjr's  or  State's 
Consolidated  Plan  (CP)  has  placed  on 
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addressing  the  need(s).  Applicants 
which  identify  needs  that  are  consistent 
with  those  in  the  CP  will  receive  more 
points.  The  applicant  should  dociunent 
the  need(s)  that  are  identified  by 
referencing  and/or  providing,  as 
appropriate,  the  relevant  section(s)  of 
the  CP  or  testimonies  from  organizations 
other  than  the  appUcant  (i.e..  concerned 
local  officials,  the  news  media,  local 
veterans  service  organizations,  citizens 
organizations,  etc.),  or  other  evidence 
that  this  is  a  high  priority  need.  Any 
relevant  data  based  on  testimonies, 
planning  or  social  science  studies,  or 
media  reports  should  be  included  or 
footnoted. 

c.  Impact  and  Addressing  Need(s) 
(Maximum  Points:  25) 

Response  Must  Be  Limited  To  No 
More  Than  Ten  (10)  Pages. 

To  the  maximimi  extent  feasible, 
applicants  should  provide  HUD  with 
measurable  results  to  be  achieved  with 
the  requested  femds,  i.e.,  the  nimiber  of 
persons  to  be  trained,  number  of 
persons  to  be  employed,  number  of 
houses  to  be  built  or  rehabilitated, 
number  of  minority  owned  businesses 
to  be  started,  etc.,  in  the  target  area(s)  as 
a  result  of  the  implementation  of  the 
proposed  activities.  Based  on  the  data 
supplied  above  in  the  responses  to  a. 
Distress  and  b.  Need(s),  the  applicant 
should  fully  describe: 

(1)  The  proposed  activities  to  be 
implemented  and  how  these  activities 
will  alleviate  and/or  fulfill  the  Need(s) 
identified  in  paragraph  (b)  of  this 
criterion,  above,  and  particularly  how 
the  activities  will  benefit  low-income 
and  elderly  residents.  weUare 
recipients,  and  the  working  poor  in  the 
target  area(s)  to  be  served.  Remember 
each  activity  proposed  for  funding  must 
meet  both  a  QDBG  program  national 
obfective  AND  the  CDBG  eligibility 
requirements  described  above  imder  B. 
Eligibility;  and 

(2)  The  projected  Impact  the  proposed 
activities  will  have  on  the  Distress 
levels  docimiented  under  paragraph  a. 
of  this  criterion,  above. 

Criterion  IB— Capability  (Maximum 
Points:  20) 

This  criterion  addresses  the  capabiUty 
of  the  applicant  to  carry  out 
satisSactorily  the  propcMsed  activities  in 
a  timely  fashion,  including  satisfactory 
performance  in  carrjring  out  any 
previous  HUD-assisted  projects  or 
activities.  If  the  applicant  proposes  to 
use  a  technical  assistance  provider,  then 
the  applicant's  responses  to  a.  and  b. 
below  may  include  information  about 
the  TA  provider  as  well  as  the 
applicant.  In  assessing  responses  to  a. 
and  b.  of  this  criterion,  reviewers  will 


consider,  with  regard  to  the  Program 
Manager  and  StaW,  the  kind  of  recent 
work  experience  they  possess,  the 
number  of  years  they  have  been 
involved  with  similar  projects,  and  the 
nimiber  of  projects  they  have 
successfully  completed. 

a.  Staff  Capacity  (Maximum  Points: 
10) 

Do  NOT  Send  Resumes.  Limit 
Response  To  One  (1)  Page  For  The 
Program  Manager  And  One-Half  (1/2) 
Page  Apiece  For  Other  Staff  Members. 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  Staff 
and  Program  Manager  possess  the 
background,  experience  and  capacity  to 
conduct  the  proposed  project,  as 
evidenced  by  recent  work  experience  in 
managing  projects  of  the  same  or  similar 
size,  dollar  amount,  and  types  of 
activities  as  those  proposed  in  the 
application. 

D.  Past  Performance  (Maximimi 
Points:  5) 

Response  Must  Be  Limited  To  No 
More  Than  Two  (2)  Pages. 

The  extent  to  which  the  applicant  can 
demonstrate  that  its  past  and  current 
projects  funded  by  HUD  and/or  other 
Federal  or  private  sector  sources  are 
being  or  have  been  completed  on 
schedule  and  have  met  or  are  meeting 
goaLs  established. 

c.  Products  IDeliverable  Schedule 
(Maximum  Points:  5) 

Response  Must  Be  Limited  To  No 
More  Than  Two  (2)  Pages. 

As  a  result  of  the  implementation  of 
the  proposed  activities,  describe 
products  to  be  delivered  in  6  month 
intervals,  up  to  24  months.  Indicate 
which  of  the  staff  described  under  Staff 
Capacity  will  be  responsible  and 
accountable  for  deliverables.  This 
criterion  will  be  evaluated  on  the  extent 
to  which  the  schedule  represents  an 
efficient  and  feasible  plan  for 
implementation  of  the  proposed 
activities. 

Responses  to  Criterion  m.  Above,  Will 
Be  Rated  by  the  HUD  Secretary's 
Representative  Whose  Jurisdiction 
Includes  the  Applicant's  Geographic 
Area. 

Criterion  IV— Feasibility  (Maximum 
Points:  20) 

This  criterion  addresses  the  feasibility 
of  the  proposed  activities  for  achieving 
the  stated  objectives,  including  local 
support  for  activities  proposed  to  be 
carried  out  in  the  locality  and  any 
matching  funds  proposed  to  be  provided 
from  other  sources, 
a.  Match  (Maximimi  Points:  10) 
Response  Must  Be  Limited  To  No 
More  Than  One  (1)  Page.  Limitation 
applies  to  the  applicant's  narrative 


response  and  NOT  to  the  evidence,  i.e. 
firm  commitment  letters  and/or  other 
documentation. 

Applicants  must  provide  letters  or 
other  docimientation  evidencing  the 
extent  and  firmness  of  commitments  of 
a  match  from  other  Federal  (e.g., 
Americorps  Programs),  State,  local,  and/ 
or  private  sources  (including  the 
applicant's  own  resources).  These  letters 
or  documents  must  be  dated  no  earlier 
than  the  date  of  this  published  NOFA. 
An  Applicant  which  has  evidence  in 
support  of  its  proposed  match 
commitment  is  eligible  for  more  rating 
points  than  those  applicants  not  having 
a  firm  commitment  for  a  match. 

The  maximum  number  of  rating 
points  an  appUcant  can  receive  for  a 
match  is  10  points  of  the  20  points 
possible  for  this  Criterion.  Applicants 
having  a  cash  match  will  receive  a 
higher  nimiber  of  points  than  applicants 
receiving  in-kind  goods  or  services  of 
the  same  value.  To  be  recognized  as  a 
match,  contributions  must  be  made 
available  for  the  duration  of  the  grant 
period,  regardless  of  the  form  of 
investment  provided  to  the  project. 
Applicants  without  evidence  of  a  match 
will  receive  zero  (0)  points  out  of  the 
possible  10  points  available  for  match. 

b.  Budget  (Maximum  Points:  10) 

The  budget  should  include:  (1)  A 
budget  siunmary  covering  the  Federal 
and  non-Federal  share  of  costs 
proposed,  by  cost  category,  and  a  budget 
justification  which  includes 
assiunptions  used  to  determine  the  costs 
of  budget  items  in  each  category:  and  (2) 
a  budget-by-task,  which  will  include  a 
listing  of  tasks  with  activities  for  each 
task  necessary  to  be  performed  to 
implement  the  program,  the  overall 
costs  for  each  task,  and  the  cost  for  each 
funding  source.  The  budget-by-task 
should  clearly  indicate  the  HUD  grant 
amoimt  and  identify  the  soiuce  and 
dollar  amount  of  the  matching  funds,  if 
any.  HUD  will  award  points  on  the 
extent  to  which  the  budget  documents 
clearly  demonstrate  a  cost-effective  use 
of  resources  based  on  reasonable 
assumptions.  A  format  for  the  budget 
summary  and  the  budget-by-task  will  be 
included  in  the  application  Idt. 

Bonus  Points  (Maximum  Points:  25) 

In  addition  to  points  awarded  under 
the  above  criteria.  Bonus  Points  may  be 
awarded  to  applicants  that  receive  at 
least  a  mininniin  score  of  70  out  of  the 
total  100  points  available  under  Criteria 
I  through  IV  above. 

Bonus  Points  may  be  awarded  as 
follows: 

a.  Location  of  Implementation  of 
Proposed  Activities.  5  points. 


Response  Must  Be  Limited  To  No 
More  Than  One  (1)  Page. 

Five  bonus  points  vriH  be  awarded  to 
applicants  that  propose  to  implement 
activities  in  a  Federally-designated 
Urban  or  Rural  (HUD  or  Department  of 
Agriculture)  Empowerment  Zone,  Urban 
Supplemental  Empowerment  Zone, 
Urban  en*  Rural  Enterprise  Community 
(EZ  or  EC),  a  HUD  approved  local  CDBG 
Neighborhood  Revitalization  Strategy 
(NRS)  Area,  or  HUD  approved  CDBG 
State  Commimity  Revitalization  Strategy 
(CRS)  Area.  To  receive  these  points, 
applicants  must  submit  with  the 
application  package  a  certification  from 
the  authorized  representative  of  the  unit 
of  State  or  local  government  that 
proposed  activities  are  to  be  carried  out 
within  the  EZ.  EC.  or  Strategy  Areas. 
NRS  or  CRS. 

b.  HUD  Initiatives.  5  points. 
Response  Must  Be  Limited  To  No 

More  Than  Three  (3)  Pages. 

Five  points  will  be  awarded  to 
applicants  that  propose  activities  which 
directly  include  one  or  more  HUD 
existing,  approved,  or  planned: 

(1)  Neighborhood  Networks  (NN).  The 
mission  of  NN  is  to  enhance  the  self- 
sufficiency,  employability.  and 
economic  self-reliance  of  low-income 
families  and  the  elderly  living  in  HUD- 
insured  and  HUD-assisted  properties  by 
providing  such  residents  with  on-site 
access  to  computer  and  training 
resources; 

(2)  Campus  of  Learners  (COL) 
designated  sites  and/or  sites  that  have 
significant  activities  like  the  COL 
Program.  The  COL  initiative  is  designed 
to  transform  public  housing  into  safe 
and  livable  communities  where  families 
imdertake  training  in  new 
telecommunications  and  computer 
technology  and  partake  in  educational 
opportunities  and  job  training 
initiatives;  and/or 

(3)  Local  Homeownership 
Partnerships  (LPs)  recognized  by  the 
National  Partners  in  Homeownership. 
Local  Homeownership  Partnerships  are 
local  manifestations  of  the  National 
Homeownership  Strategy  and  are 
designed  to  increase  homeownership 
opportunity  through  public-private 
collaboration.  More  detailed 
information  on  COL,  NN,  and  LP  will  be 
provided  in  the  application  kit  that 
accompanies  this  NOFA.  To  receive 
these  bonus  points,  the  applicant  must 
thoroughly  describe  how  these  activities 
have  been  or  will  be  implemented. 

c.  Partnering  With  A  Qualified  HBCU 
Technical  Assistance  (TA)  Provider.  5 
points. 

Response  Must  Be  Limited  To  No 
More  Than  One  (1)  Page. 


Five  points  will  be  awarded  to 
applicants  that  partnw  with  other 
HBCUs  for  technical  assistance  as 
described  in  Section  I.B.3  of  this  NOFA. 
Applicants  must  name  the  HBCU  TA 
Provider  and  describe  the  technical     ' 
assistance  to  be  provided,  the  cost  of  the 
technical  assistance,  and  the  diiration  of 
the  technical  assistance. 

d.  Affirmatively  Furthering  Fair 
Housing,  10  points. 

Response  Must  Be  No  More  Than 
Four  (4)  Pages. 

Five  bonus  points  will  be  awarded  to 
applicants  who  work  with  their 
jurisdictions  to  affirmatively  further  fair 
housing.  Pursuant  to  HUD  regulations  at 
24  CFR  91.225  (a)(1)  and  91.325(aMl). 
HUD  entitlement  grantees  sulmiitting 
Consolidated  Plans  are  required  to 
affirmatively  further  fair  housing  by 
conducting  an  Analysis  of  Impediments 
(AI)  to  Fair  Housing  Choice  within  their 
jurisdiction,  by  taking  appropriate 
actions  to  overcome  Uie  effects  of  any 
impediments  identified  through  the  AI. 
and  by  maintaining  records  reflecting 
the  AI  and  actions  taken  to  overcome 
the  effects  of  identified  impediments. 
HUD  interprets  these  broad  objectives  to 
mean  taking  the  following  actions 
toward  the  goal  of  expanding  mobility 
and  widening  people's  freedom  to 
choose  where  they  will  live: 

•  Analyzing  and  eliminating  housing 
discrimination  in  the  locality; 

•  Promoting  fair  housing  choice  for 
all  persons: 

•  Providing  opportunities  for  racially 
and  ethnically  inclusive  patterns  of 
housing  occupancy; 

•  Promoting  housing  that  is 
physically  accessible  to.  and  usable  by. 
all  persons,  particularly  persons  with 
disabilities;  and 

•  Fostering  compliance  with  the 
nondiscrimination  provisions  of  the  Fair 
Housing  Act 

Apphcants  under  this  NOFA  can 
show  a  commitment  to  affirmatively 
further  fair  housing  by  describing  how 
activities  proposed  for  funding  under 
this  NOFA  will  assist  their  jurisdictions 
to  overcome  impediments  to  fair 
housing  choice  within  their  localities, 
identified  in  the  jurisdiction's  AI. 
Actions  which  can  be  implemented  to 
overcome  any  impediments  foimd  in  the 
applicant's  locality  may  include,  but  are 
not  limited  to:  Applicable  neighbtvhood 
revitalization  efforts,  which  could 
include  narrowing  or  eliminating  gaps 
in  amenities,  transportation,  and 
security;  mobility  counseling  programs 
and  clearinghouses  which  offsr  housing 
opportimities  both  within  and  outside 
of  iugh-poverty  areas;  making  available 
to  disabled  persons  a  fiill  range  of 
supportive  services,  including  housing 


units  which  are  both  accessible  and 
visitable  (i.e..  making  housing  accessible 
to  visitors  with  disabilities);  working 
with  local  lenders  to  develop  alternative 
lending  criteria;  job  and  career 
coimseling  and  assessment;  and  social 
and  medical  services  and  support 
activities  for  youth,  senior  citizens,  and 
low-  and  moderate-income  residents, 
regardless  of  race,  color,  religion,  sex. 
national  origin,  family  status  or 
disability. 

Affirmatively  furthering  Cair  housing 
can  also  be  accomplished  by  the 
applicant  woridng  with  its  jurisdicticHi 
in  carT3ring  out  Fair  Housing  Planning 
requirements  imder  the  Consolidated 
Plan,  by  assisting  to  idmtify  any 
impediments  to  fair  housing  choice 
within  their  locality. 

Examples  of  areas  v^ch  should  be 
reviewed  to  assist  jurisdictions  in 
meeting  affirmativefy  furthering  fair 
housing  responsibilities  may  include, 
but  are  not  limited  to:  Zoning  and  site 
selection:  Fair  Housing  Enforcement; 
Employment-Housing-Transportation 
linkage;  Lending  Policies  and  Practices; 
and  PHA  and  Oidier  Assisted/Insured 
Housing  Provider  Tenant  Selection. 
Applicants  seeking  additional  examples 
and  more  information  about  Fair 
Housing  Planning,  particularly  those 
applicants  seeking  to  assist  their  locality 
in  carrying  out  Fair  Housing  Planning 
requirements  under  the  Consolidated 
Plan,  should  refsr  to  HUD's  "Fair 
Housing  Planning  Guide."  which  may 
be  ordered  frt>m  HUD's  Fair  Housing 
Clearinghouse  by  calling  1-800-343- 
3442.  Applicants  whose  localities  are 
not  subject  to  Consolidated  Plan 
requiremer.ts  may  respond  by 
demonstrating  how  the  activities 
proposed  for  funding  under  this  NOFA 
will  otherwise  assist  their  locality  in 
affirmatively  furthering  fair  housing. 

To  receive  these  bonus  points,  an 
applicant  must  clearly  demonstrate  that 
the  activities  proposed  for  funding 
under  this  NOFA  will  affirmatively 
further  fair  housing  in  its  jurisdiction. 

Bonus  points  responses  for  a.,  b..  and 
c.  will  be  rated  by  the  HUD  Secretary's 
representative  whose  jurisdiction 
includes  the  applicant's  geographic 
area.  The  bonus  points  responses  for  d. 
will  be  rated  by  the  appropriate  HUD 
Office  of  Fair  Housing  and  Equal 
Opportimity  within  the  applicant's 
geographic  area. 

n.  ^ipUcation  Submission 
Requirements 

Applicants  must  complete  and  submit 
applications  for  HBCU  grants  in 
accordance  with  instructions  contained 
in  the  FY  1997  Historically  Black 
Colleges  and  Universities  Program 
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continue  to  apply  imtil  the 


Charles  T.  Ferebee.  Koger  Building.  2306 


4200  Connecticut  Ave.  NW.  Washineton. 
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Application  Kit.  The  application  kit  will 
request  infonnation  in  sufficient  detail 
for  HUD  to  determine  whether  the 
proposed  activities  are  feasible  and  meet 
all  the  requirements  of  applicable 
statutes,  regulations,  and  this  NOFA. 
The  application  kit  requires  the 
following  items: 

1.  Tmnsmittal  Letter.  A  transmittal 
letter  shall  accompany  the  application. 
This  cover  letter  shall  be  signed  by  the 
Chief  Executive  Officer  (usually  the 
President  or  Provost)  of  the  applicant 
institution.  If  the  Chief  Executive 
Officer  has  delegated  this  responsibility 
to  another  official,  that  person  may  sign, 
but  a  copy  of  the  delegation  must  also 
be  included. 

2.  Table  of  Contents. 

3.  Application  Checklist. 

4.  Standard  Form  424,  Application  for 
Federal  Assistance.  Signed  by  the  Chief 
Executive  Officer. 

5.  Abstract. 

6.  Selection  Criteria  Responses. 

7.  Certifications.  Certification  forms 
signed  by  the  Chief  Executive  Officer  of 
the  applicant  institution. 

8.  Appendices.  None  permitted. 
General  support  letters  and  resumes 
shall  not  be  submitted.  Letters  of 
commitment  and  other  documentation 
shall  be  included  with  responses  to  the 
appropriate  Selection  Criteria. 

Applicants  should  refer  to  the  HBCU 
application  kit  for  further  instructions. 

in.  Conectioiis  to  Deficient 
.^iplHMtioiis 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B,  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  application,  ox  to 
request  additional  or  missing 
infonnation,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

IV.  Other  Matters 

(a)  PaperwoHc  Reduction  Act 
Statement. 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520).  and  assigned  control  number 
2506-0122.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

(d)  Environmental  Impact. 

This  NOFA  provides  funding  under, 
and  does  not  alter  environmental 


requirements  of,  24  CFR  part  570,  a 
regulation  that  was  previously 
published  in  the  Federal  Register,  and 
this  NOFA  specifically  refers  to  the 
environmental  review  provisions  of 
§  570.404(i).  Therefore,  in  accordance 
with  24  CFR  50.19(c)(5),  the  issuance  of 
this  NOFA  is  categorically  excluded 
firom  preparation  of  a  Finding  of  No 
Significant  Impact  imder  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321). 

(c)  Federalism,  Executive  Order 
12612. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  govenunent. 
Specifically,  the  NOFA  soUdts  HBCU 
applicants  to  expand  their  role  in 
addressing  community  development 
needs  in  their  localities,  and  does  not 
impinge  upon  the  relationships  between 
the  Federal  government  and  State  and 
local  governments.  As  a  result,  the 
NOFA  is  not  subject  to  review  imder  the 
Order. 

(d)  Catalog  of  Federal  Domestic 
Assistance. 

The  CFDA  number  for  the  Historically 
Black  Colleges  and  Universities  Program 
is  14.237. 

(e)  Fair  Housing  and  Equtd 
Opportunity. 

Applications  must  contain  a 
certification  that  the  applicant  will 
comply  with  the  requirements  of  the 
Fair  Housing  Act,  Title  VI  of  the  Qvil 
Rights  Act  of  1964,  section  504  of  the 
Rehabihtation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing. 

(f)  Prohibition  Against  Lobbying 
Activities. 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991,  31  U.S.C.  1352  (the 
Byrd  Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  Applicants  are  required 
to  certify,  using  the  certification  found 
at  Appendix  A  to  24  CFR  part  87,  that 
they  will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition, 
applicants  must  disclose,  using 


Standard  Form  1 .1.1.,  "Disclosure  of 
Lobbying  Activities,"  any  funds,  other 
than  Federally  appropriated  funds,  that 
will  be  or  have  been  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

^  Section  102  of  the  HUD  Reform 
Act;  Documentation  and  Public  Access 
Requirements. 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A. 
contain  a  number  of  provisions  that  are 
designed  to  ensiue  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992  (57  FR  1942),  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
dociunentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  under  this 
NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
begiiuiing  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  in  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  coinpetitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  5  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — both  applicant  disclosiires  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552]  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(h)  Section  103  HUD  Reform  Act. 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  apply  to  this 
funding  oHnpetition.  The  regulations 


continue  to  apply  imtil  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  majdng  of  funding  decisions 
are  limited  by  the  regulations  fit)m 
providing  advance  infonnation  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  imfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  field  office  counsel,  or 
Headquarters  coimsel  for  the  program  to 
which  the  question  pertains. 

Autfaoritj:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sac.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.Q  3535(d)): 
24  CFR  570.404. 

Dated:  May  7, 1997. 
Jaoquie  Lawing, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Appendix  A— Community  Planning  and 
Development  (CPD)  Diractora  With 
Historically  Black  College*  and  Uniirenitiei 
Located  Within  Their  Juriadiction 

William  H.  Dirl,  Beacon  Ridge  Tower,  600 

Beacon  Parkway  West,  Suite  300, 

Birmingham,  AL  35209-3144,  205-290- 

7630 
Bill  Parsley ,TCBY  Tower,  425  West  Capitol 

Avenue,  Suite  900,  Little  Rock,  AR  72201- 

3488,  501-324-6375 
)ohn  Perry,  Richard  B.  Russell  Federal 

Building,  75  Spring  Street  S.W.,  Atlanta, 

GA  30303-3388, 404-331-5139 
Ben  Cook,  601  West  Broadway,  PO  Box  1044, 

Louisville,  KY  40201-1044,  502-582-«141 
Gregory  Hamilton,  Hale  Boggs  Federal 

Building,  501  Magazine  Street,  9th  Floor, 

New  Orleans,  LA  70130-3099,  504-589- 

7212 
Joseph  O'Connor,  City  Crescent  Building,  10 

South  Howard  Street,  5th  Floor,  Baltimore. 

MD  21201-2505,  410-962-2520 
Richard  A  Paul,  Patrick  V.  McNamara 

Federal  Building,  477  Michigan  Avenue, 

Detroit,  MI  4822&-2592,  313-226-6689 
Jeanie  E.  Smith.  Doctor  A.  H.  McCoy  Federal 

Building.  100  West  Capitol  Street,  Room 

910,  Jackson,  MS  39269-1016.  601-965- 

4765 
James  A  Cunningham,  Robert  A.  Young 

Federal  Build^g.  1222  Spruce  Street, 

Third  Floor,  St  Louis,  MO  631286. 314- 

539-6524 


Charles  T.  Ferebee,  Koger  Building.  2306 

West  Meadowview  Rd,  Greensboro,  NC 
.     27407-3707,  910-547-4005 
John  Riordan,  200  North  High  Street. 

Columbus.  OH  43215-2499, 614-469-6743 
David  Long,  500  West  Main  Street,  Suite  400. 

Oklahoma  Qty,  OK  73102,  405-553-7571 
Joyce  Gaskins,  The  Wanamaker  Building,  100 

Penn  Square  East,  Philadelphia.  PA  19107- 

3380, 215-656-0624 
Louis  E.  Bradley,  Strom  Thurmond  Federal 

Building.  1835  Assembly  Street,  Columbia, 

SC  29201-2480, 803-765-5564 
Virginia  Peck,  John  J.  Duncan  Federal 

Building.  710  Locust  Street.  Third  Floor, 

Knoxville,  TN  37902-2526.  423-545-4391 
Katie  Worsham,  1600  Throckmorton  Street, 

PO  Box  2905,  Fort  Worth,  TX  76113-2905, 

817-885-5483 
John  T.  Maldonado,  Washington  Square,  800 

Dolorosa  Street,  San  Antonio,  TX  78207- 

4563, 210-472-6820 
Joseph  K.  Aversano,  The  3600  Centre.  3600 

West  Broad  Street,  Richmond,  VA  23230- 

4920, 804-278-4539 
James  H.  McDaniel,  820  First  Street  NE,  Suite 

450,  Washington,  DC  20002-4205.  202- 

275-0994 

Appendix  E-^Iisterically  Blade  Colleges 
and  Universities 

Previously  Funded  By  HUD  During  Fiscal 
Years  1991-1996 


Alabama 

1.  Dr.  John  T.  Gibson.  President,  Alabama 
AttM  University,  P.O.  Box  1357,  Normal. 
AL  35762.  Phone:  205-851-5230,  Fax: 
205-851-5244.  e-mail: 
igibsonOa8naam.aamu.edu 

2.  Dr.  William  H.  Harris,  President,  Alabama 
State  University.  P.O.  Box  271. 
Montgomery.  AL  36101,  Phone:  334-229- 
4200,  Fax:  334^-834-6861.  e-mail: 
harrisOB8unet.alasu.edu 

3.  Dr.  Cordell  Wynn,  President.  Stillman 
College.  2706  Stillman  Boulevard,  P.O.  Box 
1430  Tuscaloosa,  AL  35403,  Phone:  205- 
366-8808,  Fax:  205-758-0821 

4.  Dr.  Joseph  B.  Johnson,  President,  Talladega 
College.  627  West  Battle  Street,  Talladega, 
AL  35160,  Phone:  205-240-9710,  Fax: 
205-362-2268 

5.  Dr.  Benjamin  Payton,  President,  Tuskegee 
University,  Kresge  Center,  Tuskegee,  AL 
36088,  Phone:  334-727-8501,  Fax:  334- 
727-5276,  e-mail:  cpattOacd.tusk.edu 

Arkansas 

6.  Dr.  Myer  L  Titos,  Presidmt,  Philander 
Smith  College,  812  West  13th  Street,  Little 
Rock,  AR  72202,  Phone:  501-370-5275, 
Fax:  501-370-5278 

7.  Dr.  Lawrence  A  Davis,  Chancellor, 
University  of  Arkansas  at  Pine  Bluff,  1200 
North  University  Drive,  P.O.  Box  4008, 
Pine  Bluff,  AR  71601,  Phone:  501-543- 
8471,  Fax:  501-543-8003 

District  of  Columbia 

8.  Dr.  E.  Patrick  Swygert,  President,  Howard 
University,  2400  6th  Street.  N.W., 
Washington.  D.C,  20059,  Phone:  202-806- 
2500,  Fax:  202-806-5934, 

hp SMrygertOcapstone.howard  .edu 

9.  I^.  Julius  F.  Nimmons,  Acting  President. 
University  of  the  District  of  Coliunbia. 


4200  Coimecticut  Ave,  NW,  Washington. 
D.C  20008,  Phone:  202-274-5072,  Pax: 
202-274-5321,  e-mail: 
nimmonsOudcvm.bitnet 

Georgia 

10.  Dr.  Julius  Scott,  Interim  President, 
Albany  State  College,  504  College  Drive, 
Albany,  GA  31705,  Phone:  912-430-4604, 
Fax:  912-430-3836,  e-mail: 
pshieldsOfld94  .a  Isnetpeachnetedu 

11.  Dr.  Thomas  W.  Cole.  Jr.  President,  Clark 
AtlanU  University,  James  P.  Brawley  Drive 
at  Fair  Street,  S.W.,  AtlanU,  GA  30314, 
Phone:  404-880-6500,  Fax:  404-680-8995 
e-mail:  tcoleOcau.edu 

12.  Dr.  Oscar  L  Prater  President.  Fort  Valley 
State  College,  1005  State  College  Drive, 
Fort  Valley.  GA  31030.  Phone:  912-825- 
6315.  Fax:  912-825-6266.  e-mail: 
prateroOmail.fvsc.peachnet.edu 

13.  Dr.  Samuel  D.  Jolly,  Jr.,  President,  Morris 
Brown  College,  643  Martin  Luther  King 
Drive,  Atlanta,  GA  30314,  Phone:  404-220- 
0100,  Fax:  404-659-4315 

14.  Dr.  Jolmnetta  B.  Cole,  President,  Spelman 
College.  350  Spelman  Lane.  S.W.,  Atlanta, 
GA  30314.  Phone:  404-223-1400,  Fax: 
404-223-7523 

Kentucky 

15.  Dr.  Mary  L  Smith,  President,  Kentucky 
State  University,  East  Main  Street  Room 
201  Hume  Hall,  Frankfort,  KY  40601, 
Phone:  502-227-6260,  Fax:  502-227-6490, 
e-mail:  m8mithOgwinail.kysu.edu 

Louisiana 

16.  Dr.  Raymond  Hicks,  President,  Grambling 
Sute  University,  P.O.  BOX  607,  Grambling. 
LA  71245,  Phone:  318-274-2211,  Fax: 
318-274-2398 

17.  Dr.  Dolores  R.  Spikes,  President, 
Southern  University/ A&M  College  system. 
Baton  Rouge,  LA  70813,  Phone:  504-771- 
4680,  Fax:  504-771-5522,  e-mail: 
suspresOiamerica.net 

18.  Dr.  Robert  V.  Gox,  Chancellor,  Southern 
University  at  New  Orleans,  New  Orleans, 
LA  70126,  Phone:  504-286-5313.  Fax: 
504-286-5131,  e-mail:  yatessubfOaoLcom 

19.  Dr.  Norman  C  Francis,  President,  Xavier 
University  of  New  Orleans,  7325  Palmetto 
Street,  New  Orleans,  LA  70125,  Phone: 
504-483-7541,  Fax:  504-482-2801  e-mail: 
nfirancisOxula.edu 

Maryland 

20.  Dr.  Nathanael  Pollard,  Jr..  President. 
Bowie  State  University.  14000  Jericho  Park 
Rd.,  Bowie.  MD  20715.  Phone:  301-464- 
6500,  Fax:  301-464-7814  e-mail: 
nathanael. pollardOtx>wiestate.edu 

21.  Dr.  Calvin  W.  Burnett,  President,  Coppin 
Sute  College,  2500  West  North  Avenue, 
Baltimore.  MD  21239.  Phone:  410-383- 
5910,  Fax:  410-333-5369.  e-mail: 
cwbumettOcoe.coppin.urod.edu 

22.  Dr.  Eari  S.  Richardson.  President.  Morgan 
Sute  University,  Cold  Spring  Lane  ft 
Hillen  Road,  Baltimue,  MD  21239,  Phone: 
410-319-3200,  Fax:  410-319-3107 

Mississippi 

23.  Dr.  Ginton  Bristow,  Jr.,  President,  Alcorn 
State  University,  P.O.  Box  359,  Lorman, 
MS  39096,  Phone:  601-877-6111,  Fax: 
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601-«77-2975,  e-mail: 
cbristow01orTnan.alcom.edu 

24.  Dr.  James  E.  Lyons.  Sr.,  President.  Jackson 
State  University.  P.O.  Box  17390. 1400  J.R. 
Lynch  Street.  Jackson.  MS  39217.  Phone: 
601-96S-2323.  Fax:  601-968-2948,  e-mail: 
jelyonsOccaix.  jsiuns.edu 

25.  Dr.  William  W.  Sutton.  President. 
Mississippi  Valley  State  University.  14000 
Highway  82  West.  Itta  Bena.  MS  38941. 
Phone:  601-254-3425/26,  Fax:  601-254- 
6709 

26.  Dr.  David  L.  Beckley,  President,  Rust 
College.  150  East  Rust  Avenue,  Holly 
Springs.  MS  38635,  Phone;  601-252-2491, 
Fax:  601-252-6107 

Missouri 

27.  Dr.  Henry  Givens,  President,  Harris- 
Stowe  State  College.  3026  Laclede  Avenue, 
St.  Louis.  MO  63103.  Phone:  314-340- 
3380,  Fax:  314-340-3399 

28.  Dr.  Donald  MuUett,  Interim  President, 
Lincoln  University,  P.O.  Box  29,  Jefferson 
aty,  MO  63103,  Phone:  573-681-5042. 
Fax:  573-681-6074,  e-mail: 
mullettd01incolnu.edu 

North  Carolina 

29.  Dr.  Gloria  R.  Scott,  President.  Bennett 
College.  900  E.  Washington  Street, 
Greensboro,  NC  27401,  Phone:  910-370- 
8626.  Fax:  910-272-7143.  e-mail: 
gSCOttObennettl.bennett.edu 

30.  Dr.  Mickey  L  Bumim,  Chancellor. 
Elizabeth  City  SUte  University.  P.O.  Box 
790.  Elizabeth  Qty.  NC  27909,  Phone:  919- 
335-3230,  Fax:  919-335-3731,  e-mail: 
bumimmlOalpha.ecsu.edu 

31.  Dr.  Dorothy  Cowser  Yancy.  President, 
Johnson  C.  Smith  University,  100  Beatties 
Ford  Road,  Charlotte,  NC  28216,  Phone: 
704-378-1008,  Fax:  704-372-5746,  e-mail: 
dyancyOmsmail.jcsu.edu 

32.  Dr.  Edward  B.  Fort.  Chancellor,  North 
Carolina  A&T  SUte  University,  1601  E. 
Markey  Street,  Greensboro,  NC  27411, 
Phone:  910-334-7940.  Fax:  910-334-7082. 
e-mail:  fbrtOjade.ncat.edu 

33.  Dr.  Julius  L.  Chambers.  Chancellor,  North 
Carolina  Central  University,  1801 
Fayeteville  Street,  Durham,  NC  27707, 
Phone:  919-560-6304,  Fax:  919-560-5014. 
e-mail:  chambersOncxm.edu 

34.  Or.  Bernard  W.  Franklin,  President.  St 
Augustine's  College,  1315  Oakwood 
Avenue.  Raleigh,  NC  27610,  Phone:  919- 
516-4200.  Fax:  919-828-0817,  e-mail: 
bfraDkliiiOfsl.st-aug.edu 

35.  Dr.  Talbot  O.  Shaw,  President,  Shaw 
University,  118  E.  South  Street,  Raleigh. 
NC  27611,  Phone:  919-546-8300,  Fax: 
919-546-8301,  e-mail:  toshawOshawu.edu 

Ohio 

36.  Dr.  George  E.  Ayers,  Interim  President. 
Central  State  University,  1400  Bmshrow 
Road.  Wilberforce,  OH  45384.  Phone:  513- 
376-6332,  Fax:  513-37&-6138 

Oklahoma 

37.  Dr.  Emest  L  Holloway,  President, 
Langston  University,  P.O.  Box  907, 

'Langston.  OK  73050,  Phone:  405-466- 
3388,  Fax:  405-466-3461 ,  e-mail: 
ehollowayOBpeedy.lunet.edu 


Pennsylvania 

38.  Dr.  Niara  Sudarkasa,  President.  Lincoln 
University,  Lincoln,  PA  19352,  Phone: 
610-932-8300,  Fax:  610-932-8316,  e-mail: 
president01u.lincoln.edu 

South  Carolina 

39.  Dr.  David  Swinton.  President,  Benedict 
College,  600  Harden  Street,  Columbia,  SC 
29204,  Phone:  803-254-7253.  Fax:  803- 
253-5060 

40.  Dr.  Henry  N.  Tisdale,  President.  Claflin 
College,  700  College  Avenue,  N.E., 
Orangeburg.  SC  29115,  Phone;  803-535- 
5412,  Fax:  803-535-5402 

41.  Dr.  Leroy  Davis,  President,  South 
Carolina  Sute  University,  300  College 
Street,  N.E.,  Orangeburg,  SC  29117.  Phone: 
803-536-7013,  Fax:  803-536-3622 

42.  Dr.  Leonard  Dawson,  President,  Voorhees 
College.  Denmark.  SC  29042,  Phone:  803- 
793-3544,  Fax:  803-793-4584,  e-mail: 
dawsonOvoorhees.edu 

Tennessee 

43.  Dr.  Rutherford  H.  Adkins,  Interim 
President,  Fisk  University.  1000  17th 
Avenue  North,  Nashville,  TN  37208. 
Phone:  615-329-8555,  Fax:  615-329-8576. 
e-mail:  radkinsOdubois.fisk.edu 

44.  Dr.  George  R.  Johnaon.  Jr.,  President, 
Leraonye-Owen  College,  807  Walker 
Avenue,  Memphis,  TN  38126,  Phone:  901- 
942-7301,  Fax:  901-942-3572,  e-mail: 
george )olmsonOqm.lemonye-owen.edu 

Texas 

45.  Dr.  Charles  A.  Hines,  President.  Prairie 
View  AAM  University,  P.O.  Box  188, 
Prairie  View,  TX  77446.  Phone:  409-857- 
2111,  Fax:  409-857-3928,  e-mail: 
norma tompkinsOpvamu.edu 

46.  Dr.  Charles  A.  Taylor,  President,  Saint 
Philip's  College,  1801  Martin  Luther  King, 
Jr.  Drive,  San  Antonio,  TX  78203,  Phone: 
210-531-3591,  Fax:  210-531-3590,  e-mail: 
anwilliaOaccdvm.accd.edu 

47.  Mr.  James  M.  Douglas.  President.  Texas 
Southern  University,  3100  Cleburne 
Avenue,  Houston,  TX  77004,  Phone:  713- 
313-7034,  Fax:  713-313-1092,  e-mail: 
preaplwi  lliaOchina.tsu.edu 

48.  Dr.  Julius  S.  Scott,  President.  Wiley 
College.  711  Wiley  Avenue.  Marshall.  TX 
75670.  Phone:  903-927-3200,  Fax:  903- 
938-8100 

Virginia 

49.  E)r.  William  R.  Harvey,  President, 
Hampton  University,  Hampton,  VA  23668, 
Phone:  804-727-5231.  Fax:  804-727-5746 

50.  Dr.  Harrison  B.  Wilson,  President, 
Norfolk  State  University,  2401  Corprew 
Avenue,  Norfolk,  VA  23504.  Phone:  804- 
683-8670.  Fax:  804-683-2342.  e-mail: 

h wilsonOvger.nsu.edu 

51.  Dr.  Thomas  M.  Law,  President,  Saint 
Paul's  College,  115  College  Drive. 
Lawrenceville,  VA  23868,  Phone:  804- 
848-2636.  Fax:  804-848-0403,  e-mail: 
prexyOrichmond.infi.net 


Appndix  C-HMorically  Black  Colkgea 
and  Univeraitiaa 

Pnviously  Unfunded  By  HUD  During  Fiscal 
Yean  1991-1996 

Alabama 

1.  Dr.  Yvonne  Kennedy.  President.  Bishop 
State  Conununity  College.  351  North  Broad 
Street.  Mobile.  AL  35503.  Phone:  334-690- 
6416.  Fax:  334-438-9523,  e-mail: 
martyfOmaf.mobile.al.us 

2.  Dr.  Julius  Jenkins.  President,  Concordia 
College.  1804  Green  Street,  Selma.  AL 
36703,  Phone;  334-874-5708.  Fax:  334- 
874-$755 

3.  Dr.  Thomas  Umphrey,  President,  Fredd 
State  Technical  College,  202  Skyline 
Boulevard,  Tuscaloosa.  AL  35405,  Phone: 
205-758-3361,  Fax:  205-391-2311,  e-mail: 
sshelto70ualix.ua.edu 

4.  Dr.  Perry  W.  Ward,  President,  Lawson 
Sute  Community  College,  3060  Wilson 
Road  S.W..  Birmingham,  AL  35221.  Phone: 
205-925-2515  ext  300.  Fax:  205-923-1649 

5.  Dr.  Albert  J.H.  Sloan,  11.  President,  Miles 
College,  P.O.  Box  3800,  Birmingham,  AL 
35208.  Phone:  205-929-1428/29,  Fax:  205- 
929-1426 

6.  Dr.  Delbert  W.  Baker,  President,  Oakwood 
College.  Oakwood  Road  N.W.,  Huntsville, 
AL  35896,  Phone:  205-72&-7334,  Fax: 
205-726-7123  compu  serve:  shirley 
ihenacho  75374,1134 

7.  Dr.  Willie  L  Muse,  President,  Selma 
University,  1501  Lapsley  Street,  Selma,  AL 
36701,  Phone:  334-872-2533,  Fax:  334- 
872-7746 

8.  Dr.  Johnny  L  Harris,  President,  J.F.  Drake 
Technical  College,  3421  Meridian  Street 
North,  HunUville,  AL  35811,  Phone:  205- 
539-4905, Fax:  205-539-7383 

9.  Dr.  Leroy  Bell,  Jr.,  Interim  President, 
Interim  President,  Trenholm  State 
Technical  College,  1225  Air  Base 
Boulevard,  Montgomery,  AL  36108, 
Phone:  334-832-9000,  Fax:  334-832-9777 
e-mail:  ka4wzdOmont.mindspring. 
comleroy ka4wzdOmsn.com  ' 

Arkantes 

10.  Dr.  William  T.  Keaton,  President,      * 
Arkansas  Baptist  College.  1600  Bishop 
Street,  Little  Rock,  AR  72202,  Phone:  501- 
372-6883.  Fax:  501-375-9257 

11.  Dr.  Katherine  P.  Mitchell,  President. 
Shorter  College,  604  Locust  Street,  North 
Little  Rock,  AR  72114,  Phone:  501-374- 
6305  ext  202.  Fax:  501-374-9333 

Delaware 

12.  Dr.  William  B.  DeLauder  President, 
Delaware  State  University,  1200  North 
Dupont  Highway,  Dover.  DE  19901,  Phone: 
302-739-4901,  Fax:  302-739-6292,  e-mail: 
delauderOdscedu 

Florida 

13.  Dr.  Oswald  P.  Branson,  President, 
Bethune-Cookman  College,  610  Dr.  Mary 
McLeod  Bethune  Boulevard,  Daytona 
Beach,  FL  32114,  Phone:  904-252-8667, 
Fax:  904-257-7027 

14.  Dr.  Lennette  Pennington,  Interim 
President,  Edward  Waters  Collie,  1658 
Kings  Road.  Jacksonville,  FL  32209,  Phone: 
904-366-2500,  Fax:  904-366-2544 

15.  Dr.  Frederick  S.  Himiphries,  President, 
Florida  A&M  University,  400  Lee  Hall, 


Federal  Regi«ter  /  Vol.  62,  No.  91  /  Monday.  May  12,  1997  /  Notices 


26189 


Tallahmee,  FL  32307.  Phone:  904-599- 
3225,  Fax:  904-561-2152,  e-mail: 
feumphriuiOuutaiui.fiMnu.edu 

16.  Dr.  Albert  E.  Smith,  President,  Florida 
Memorial  College,  15800  N.W.  42nd 
Avanue,  Miami,  FL  33054,  Phone:  305- 
626-3604,  Fax:  30V-626-3769 

Gwngia 

17.  Dr.  Jamas  R  Coaten,  President. 
Interdanominational  Theological  Canter, 
671  Backwrith  Street,  S.W.,  Atlanta.  GA 
30314,  Phone:  404-527-7702,  Fax:  404- 
527-0901 

18.  Dr.  Walter  Manay,  President,  Morehouie 
Collaga.  830  Wastview  Drive,  S.W„ 
Atlanta,  GA  30314,  Phone:  404-215-2645, 
Fax:  404-659-6536,  e-mail: 
wiiiiiaajfOmurehouse.edu 

19.  Dr.  Louu  W.  Sullivan  M.D.,  Prarident. 
Morehouse  School  of  Medicine,  720 
Westview  Drive,  S.W..  Atlanta,  GA  30310. 
Phone:  404-752-1740,  Fax:  404-752-1180 

20.  Dr.  Shirley  A.R.  Law.  Piaaident,  Paine 
GoUagB,  1235  15th  Street,  Auguata.  GA 
30910,  Phone:  706-621-8230,  Fax:  706- 
821-8333.  e-mail:  ilOiinil  paine.edu 

21.  Dr.  John  T.  Wolfc.  Jr.,  Prasident. 
Savannah  State  Collage,  P.O.  Box  20449. 
Savannah,  GA  31404,  Phone:  912-356- 
2240.  Fax:  912-356-2998,  e-mail: 
wolfiijOtigBrpaw.i8cpeachnatedu 

Louisiana 

22.  Dr.  Samuel  Dubois  Cook.  President, 
Dillard  University,  2601  Gentilfy 
Boulevard,  New  Orleans,  LA  70122,  Mume: 
504-286-4640,  Fax:  504-288-8863 

23.  Dr.  Jerome  Greene,  Chancallor,  Southern 
University  at  Shreveport/Boaiier  Qty, 
Sirevepart.  LA  71107,  Rione:  318-674- 
3312  or  3300,  Pax:  318-674-3374 

Maryland 

24.  Dr.  William  P.  Hytche,  President, 
University  Of  Maryland  Eastern  Shore, 
Princess  Anne,  MD  21853,  Phone:  410- 
651-6102.  Pax:  410-651-6105,  e-mail: 
¥^ytchaO>imei3.umd.adu 

Michigan 

25.  Dr.  Marjorie  Harris,  President,  Lewis 
Collage  of  Btisiness,  17370  Myers  Road, 
Detroit,  MI  48235,  Phone:  313-862-6240 
ext  222,  Fax:  313-862-1027 

Mississippi 

26.  Dr.  Vivian  Presley,  President,  Coahoma 
Community  College,  3240  Friars  Point 
Road,  darksdale,  MS  38614,  Phone:  601- 
827-2571  ext  101,  Fax:  661-624-9516,  e- 
mail:  ccclOtnisnetcom 

27.  Dr.  Clyde  Muse,  President.  Hinds 
Community  College,  501  E.  Main  Street, 
Raymond.  MS  39154,  Phone:  601-857- 
3240 


28.  Dr.  Russell  S.  Williams,  Acting  President, 
Maiy  Hohnes  College,  P.O.  Drawer  1257, 
West  Point,  MS  39773,  Phone:  601-494- 
6820,  Fax:  601-494-1881 

29.  Dr.  Joe  A.  Lee,  Presic^t.  Tougaloo 
College,  500  E.  County  Line  Road. 
Tougaloo,  MS  39174,  Phone:  601-977- 
7730,  Fax:  601-977-7739 

North  Carolina 

30.  Dr.  Sammie  Potts.  President,  Barber- 
Scotia  Collags.  145  Cabamis  Avenue, 
Concord,  NC  28025,  Phone:  704-789-2906, 
Fax:  704-78»-2958 

31.  Dr.  Willis  B.  McLaod.  Chanoellar. 
Fayetteville  State  University.  1200 
MurchinsoD  Roed.  Payetteville.  NC  28301. 
Phone:  910-486-1141,  Fax:  910-486-4732 

32.  D^.  Bumatt  Joiner,  President,  LivingsbHie 
College,  701  W.  Monroe  Street.  Salivary, 
NC  28144,  Phone:  704-638-SS05,  Fax: 
704-636-5522 

33.  Dr.  Alvin  J.  Schexnider.  OianceUar. 
Winston-Salem  Stat*  University.  601 MLK 
Jr.  Drive,  Winston-Salem.  NC  27110. 
Phone:  91O-7SO-2041.  Fax:  910-750-2049. 
e-mail:  scfaaxnidarB0wiml.adp.wssu.e4u 

Ohio 

34.  I>r.  John  L.  Hendersm.  Presidmt, 
Wilbsrforce  University,  1055  North  Bickett, 
WiBwrforcs,  OH  45384,  Phone:  513-376- 
2911  ext  704.  Fax:  513-376-4742 

Pennsylvania 

35.  Dr.  W.  CUnton  Psttus,  President,  Cheyney 
Sute  University,  Cheyney,  PA  19319, 
Hione:  610-399-2220,  Fax:  610-399-2415, 
e-mail:cpettusOcuop.dieyney.edu 

South  Carolina 

36.  Dr.  David  T.  Shannon,  President,  Allen 
Univerrity,  1530  Harden  Street.  Columbia, 
SC  29204,  Phone:  80»-37e-5701.  Fax:  803- 
376-5709 

37.  Dr.  Cynthia  Ruaaell,  President,  ClintcMi 
Junior  College,  1029  Crawiord  Road,  Rock 
HiU,  SC  29730,  Phone:  803-327-7402  ext 
23,  Pax:  803-327-3261 

38.  Dr.  Joann  R.G.  Boyd-Scotland,  President. 
Denmark  Technical  Collage.  Denmari:.  SC 
29042,  Phone:  803-793-5020,  Fax:  803- 
793-5942 

39.  Dr.  Luns  C  Richardson.  President,  Monis 
College,  North  Main  Street,  Sumter,  SC 
29150.  Phone:  803-775-9371  ext  211/221, 
Fax:  803-773-3687 

Tennessee 

40  Dr.  Roland  H.  Harris,  Interim  President, 
Knoxville  College,  901  College  Street, 
Knoxville,  TN  37921,  Phtme:  423-524- 
6514.  Fax:  423-524-6603 

41.  Dr.  Wesley  McQure,  President.  Lane 
College,  545  Lane  Avenue,  Jackson.  TN 
38301,  Phone:  901 426-7595,  Fax:  901 


427-3987,  e-mail:  mcduieMclane- 
collegi.edu 

43.  Dr.  John  E.  Maupin,  Jr.,  President. 
Meharry  Medical  College,  1005  Dr.  D.B. 
Todd,  Jr.  Boulevard.  Nashville,  TN  37206. 
Phone:  615-327-6904,  Fax:  61S-327-6540, 
e-mail:  inaupin370ccvax.mmcedu 

44.  Dr.  Jamas  A.  Hefiier,  Preaident,  Tnnnsim 
Sute  University,  3500  John  Merritt 
Boulevard,  Nashville,  TN  37209,  Phone: 
ei5-96>-7401.  Pax:  615-963-7407 

Texas 

45.  Dr.  fomph  T.  McMillan.  Jr.,  Pissidant, 
Huston-Tillotson  Collage,  900  Qiicon 
Street.  Austin.  TX  78702.  Phime:  512-505- 
3003.  Fax:  51»-50S-3190 

46.  Dr.  Sobetha  Jenkins,  President.  Jarris 
Christian  Colkgi,  U.S.  Hi^iway  80, 
Hawkins,  TX  75765,  Phone:  903-769-6862, 
Pax:  903-789-4642 

47.  Dr.  Lee  Monroe,  President,  Paul  Quina 
Collags.  3837  Simpecm  Stuart  Road.  Dallae. 
TX  75241,  Phone:  214-376-1000,  Pax: 
214-302-3559 

46.  Dr.  Jack  Evam,  PTeaidant.  Southwestsni 
Christian  College,  P.O.  Box  10,  Tanall.  TX 
75160,  PhiMia:  972-524-3341.  Fax:  972- 
563-7133 

49.  Dr.  Heyward  L  StricUand.  President. 
Texas  Collegi,  P.O.  Box  4500,  Tyler,  TX 
75712.  Phone:  903-593-8311,  Fax:  903- 
593-0588 

^Tnginia 

50.  Dr.  Eddie  N.  Moore,  Jr.,  Piasidant 
Viiginia  SUto  University,  P.O.  Box  9001, 
PMarrimrg.  VA  23806,  Phone:  804-524- 
5070,  Fax:  804-524-6506,  e-mail: 
eaioanOwww.vsu.edu 

51.  Dr.  S.  Dallas  Simmons,  President. 
Viiginia  Union  University,  1500  N. 
Lombardy  Street.  Richmond.  VA  23220, 
Phme:  804-257-5835.  Fax:  804-257-5833 

West  Viiginia 

52.  Dr.  Robert  E.  Mone.  President.  Bluefiald 
State  College,  219  Rock  Street.  Bhwfield. 
WV  24701.  Phone:  304-327-4030.  Pax: 
304-325-7747 

53.  Dr.  Hazo  W.  Cirter.  President.  West 
N^iginia  SUte  University,  P.O.  Box  399, 
Instituto,  WV  25112,  Phons:  304-766- 
3111,  Fax:  304-768-9842 
carterfawOemie.wvsc.wvnstedu 

U.S.  Virgin  Islands 

54.  Dr.  Orville  Keen,  President.  University  of 
the  Viigin  Islands.  No.  2  John  Breww's 
Bay.  St  Thomas,  USVI 00802-9990,  Phone: 
809-693-1000,  Fax:  809-693-1005 
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June  9. 1997,  will  not  be  considered  for      known.  Potential  applicants  should  be 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

(Docket  No.  970508107-7107-01] 

RIN  0610-ZA04 

Research  and  Evaiuation,  Nationai 
Technicai  Assistance— Request  for 
Proposals 

agency:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DoC). 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  A  total  of  $328,500,000  is 
available  to  EDA  for  all  of  its  programs 
for  FY  1997  (See  Notice  of  Funding 
availability  for  FY  1997  at  61  FR  67434). 
of  which  approximately  $1,780,000  is  or 
will  be  available  for  National  Technical 
Assistance  and  for  Research  and 
Evaluation  for  specific  projects  which 
will  aid  in  better  imderstanding  the 
causes  of  and  solutions  to  economic     * 
distress/ underemployment  and 
unemployment  throughout  the  Nation 
in  the  specific  priority  areas  described 
herein.  Additional  funding  may  or  may 
not  be  available.  EDA  issues  this  Notice 
describing  the  conditions  under  which 
ehgible  applications  for  these  National 
Technical  Assistance  under  13  CFR  Part 
307,  Subpart  C,  and  Research  and 
Evaluation  under  13  CFR  Fart  307, 
Subpart  D,  projects  will  be  accepted  and 
selected  for  funding.  EDA  is  soliciting 
proposals  for  the  specific  projects 
described  herein  which  will  be  funded 
if  acceptable  proposals  are  received. 
Remaining  funding,  if  any,  may  be  used 
to  fund  additional  projects. 
DATES:  Prospective  applicants  are 
advised  that  EDA  will  conduct  a  pre- 
proposal  conference  on  May  23, 1997,  at 
10:00  a.m.  in  the  Department  of 
Commerce,  Herbert  C.  Hoover  Building. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230,  Room  1414,  at 
which  time  questions  on  the  National 
Technical  Assistance  and  Research  and 
Evaluation  projects  can  be  answered. 
Prospective  applicants  are  encouraged 
to  provide  written  questions  (See 
ADDRESSES  section  below)  by  May  20. 
1997.  Prospective  applicants  unable  to 
attend  the  pre-proposal  conference  may 
participate  by  teleconference. 
Teleconference  information  may  be 
obtained  by  calling  (202)  482-4085 
between  8:30-5:00  EST  on  May  22. 
1997. 

Initial  proposals  for  funding  imder 
this  program  will  be  accepted  through 
June  9. 1997.  Initial  proposals  received 
after  5:00  p.m.  EST  in  Room  7001A,  on 


Jime  9. 1997,  will  not  be  considered  for 
funding. 

By  June  20. 1997.  EDA  will  advise 
successful  proponents  to  submit  full 
applications  (containing  complete 
proposals  as  part  of  the  application). 
OMB  Control  Number  0610-0094. 
Completed  applications  must  be 
submitted  to  EDA  by  July  21, 1997.  EDA 
will  make  these  awards  no  later  than 
September  30. 1997. 
ADDRESSES:  Send  initial  proposals  to 
John  J.  McNamee,  Acting  Director, 
Research  and  National  Technical 
Assistance  Division,  Economic 
Development  Administration,  Room 
7001  A,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McNamee,  (202)  482-4085. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965  (PWEDA), 
(Pub.  L.  89-136,  42  U.S.C.  3121  et  seq.), 
as  amended  at  §  3151  authorizes  EDA  to 
provide  technical  assistance  which 
would  be  useful  in  reducing  or 
preventing  excessive  unemployment  or 
underemployment,  and  enhancing  the 
potential  for  economic  growth  in 
distressed  areas  (42  U.S.C.  3151(a));  and 
a  program  of  research  to  assist  in  the 
formulation  and  implementation  of 
national,  state,  and  local  programs  to 
raise  income  levels  and  other  solutions 
to  the  problems  of  unemployment, 
underemployment,  underdevelopment 
and  chronic  depression  in  distressed 
areas  and  regions  (42  U.S.C.  3151(c)(B)). 
The  Omnibus  Consolidated 
Appropriations  Act  of  1997,  Public  Law 
104-208.  makes  funds  available  for 
these  programs. 

B.  Catalog  of  Federal  Domestic 
Assistana 

11.303    Economic  Development — 
Technical  Assistance  Program;  11.312 
Economic  Development — Research  and 
Evaluation  Program. 

C.  Program  Descriptions 

For  descriptions  of  these  programs  see 
PWEDA  and  EDA's  regulations  at  13 
CFR  Chapter  m. 

D.  Briefings  and  Workshops 

Unless  otherwise  noted,  each  of  the 
proposals  requested  below  includes  a 
requirement  that  the  applicant  conduct 
a  total  of  up  to  seven  briefings  and/or 
training  workshops  for  individuals  and 
organizations  interested  in  the  results  of 
the  project.  These  will  take  place  when 
the  project  is  completed  and  the  results 


known.  Potential  applicants  should  be 
aware  that  the  completion  dates  set 
forth  below  are  for  completion  of  the 
project  and  submission  of  the  final 
written  report.  Briefings/workshops  will 
take  place  no  later  than  one  year  after 
completion  of  the  project  and 
submission  of  the  final  report,  at  seven 
locations  and  on  seven  dates  at  EDA's 
discretion. 

E.  Additional  Information  and 
Requirements 

Applicants  should  be  aware  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  EDA  to  cover 
pre-award  costs. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  imder 
this  program  must  not  exceed  either  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  100  percent  of  the  total 
proposed  direct  costs  doUeu-  amount  in 
the  application,  whichever  is  less. 

If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

Unless  otherwise  noted  below, 
eligibility,  program  objectives  and 
descriptions,  application  procedures, 
selection  procedures,  evaluation 
criteria,  and  other  requirements  for  this 
program  are  set  forth  in  PWEDA  and 
EDA's  regulations  at  13  CFR  Chapter  HI., 
and  EDA's  Notice  of  Availability  for  FY 
1997  at  61  FR  67434. 

No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  account 
is  paid  in  full:  (2)  a  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received:  or  (3) 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Unsatisfactory  performance  under 
prior  Federal  awutis  may  result  in  an 
application  not  being  considered  for 
funding. 

Applicants  should  be  aware  that  a 
false  statement  on  the  application  is 
grounds  for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 


to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  wdth  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  imless  that 
collection  of  information  displays  a 
currently  vahd  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  PRA  and  has  been 
approved  by  OMB  imder  Control 
Number  0610-0094. 

n.  How  to  Apply 

A.  Eligible  Applicants 

•  National  Technical  Assistance — See 
13  CFR  307.12.  Eligible  applicants  are  as 
follows:  Public  or  private  nonprofit 
organizations  including  nonprofit 
national,  state,  area,  district,  or  local 
organizations;  accredited  educational 
institutions  or  nonprofit  entities 
representing  them;  public  sector 
organizations;  Native  American 
organizations,  including  American 
Indian  tribes;  local  governments  and 
state  agencies.  Technical  Assistance 
grant  hinds  may  not  be  awarded  to 
private  individuals  or  for-profit 
organizations. 

•  Research  and  Evaluation — See  13 
CFR  307.17.  Eligible  appHcants  fflfe  as 
follows:  private  individuals, 
partnerships,  corporations,  associations, 
colleges  and  universities,  and  other 
suitable  organizations  with  expertise 
relevant  to  economic  development 
research. 

B.  Proposal  Submission  Procedures 

The  initial  proposals  submitted  by 
potential  applicants  may  not  exceed  ten 
pages  in  length  and  should  be 
accompanied  by  a  proposed  budget. 
resumes/quaUfications  of  key  staff,  and 
proposed  time  line.  EDA  will  not  accept 
proposals  submitted  by  fax.  Proposals 
must  be  received  in  Room  7001A  at  the 
address  and  by  the  submission  deadline 
indicated  above,  in  order  to  be 
considered. 

m.  Areas  of  Special  Emphasis 

A.  National  Technical  Assistance 
Program 

•  Leveraging  Capital  for  Defense 
Adjustment  Infrastructure  Assistance 

EDA  invites  proposals  to  examine  the 
potential  for  using  EDA's  defense 
adjustment  appropriations  in 
combination  with  new  or  innovative 


techniques  to  leverage  significant 
additional  capital  for  defense 
adjustment  assistance,  including 
construction  related  to  military  base 
reuse. 

Backgroimd:  The  capital  required  fOT 
most  defense  adjustment  infrastructure 
(re)development  exceeds  the  ability  of 
many  communities  to  raise.  Public 
funding  available  for  defense 
adjustment  assistance  is  modest 
compared  v^th  the  current  need  for 
infrastructure  assistance.  This  project 
would  develop,  evaluate,  and 
recommend,  if  appropriate,  alternative 
ways  for  using  l^A's  defense 
appropriations  to  leverage  other 
fhiancing  for  defense  adjustment 
infrastructure  projects.  'This  project  is 
not  to  review,  discuss  or  report  on  the 
wide  array  of  development  financing 
techniques  presently  available  for 
funding  public  infrastructure.  The  area 
of  interest  for  this  project  is  intended  to 
be  highly  fociised  on  the  potential  use 
of  relatively  small  amoimts  of  EDA  grant 
funds  in  innovative  ways  to  raise  or 
leverage  larger  amounts  of  other  funds 
which,  in  turn,  could  be  used  to  pay  for 
infi^structuire  costs  associated  with  the 
redevelopment  of  military  bases  and 
other  economic  development  activities. 
In  other  words,  this  project  will 
investigate  the  possibility  of  using  EDA 
grants  funds  to  raise  or  leverage  money 
for  public  infrastructure,  as  opposed  to 
the  present  practice  of  investing  EDA 
grant  funds,  separately  or  in  conjunction 
virith  other  public  or  private  funding 
partners,  directly  into  infrastructure  or 
other  economic  development  activities. 
Such  leveraging  might  involve  using 
EDA  defense  appropriations  to  partially 
secure  large  bond  issues,  or  to  provide 
for  the  first  several  years  of  payment  on 
large  bond  issues  until  new/future 
tenants,  etc..  can  pick  up  the  costs.  It 
would  also  evaluate  what  role  other 
Federal  financing  mechanisms  might 
play.  The  feasibility  of  such  alternatives 
are  not  known,  but  they  could  possibly 
serve  to  greatly  extend  the  impact  of 
limited  Federal/EDA  defense 
infrastructure  funds.  Alternatives 
considered  need  not  be  limited  to  those 
possible  under  EDA's  current  legislation 
and  regulations,  but  may  also  include 
those  Uiat  require  changes  to  EDA's  or 
other  Federal  legislation  or  regulations. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  Bring  together  a  panel 
of  public  and  private  sector  financial 
experts  to  explore  the  full  range  of 
realistic,  innovative  financing 
alternatives  for  using  EDA  defense 
adjustment  funds  to  leverage  private  or 
other  public  financing,  including  the 
relative  advantages  and  disadvantages  of 


each;  (2)  determine  what  legislative  or 
regulatory  changes  will  be  required  for 
implementation,  if  any;  (3)  prepare  a 
comprehensive  report:  and  (4)  conduct 
briefings  and/or  training  workshops  as 
set  forth  in  Section  I.D.  above. 

Cost:  If  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent  local 
share  of  the  total  project  costs.  Part  of 
the  funding  for  this  project  will  be 
provided  by  the  Office  of  Economic 
Adjustment  of  the  Department  of 
Defense. 

Timing:  This  project  should  be 
completed  and  the  final  report 
submitted  by  March  31 .  1998. 

•  Trade  Adjustment  Assistance  (TAA) 
Program  Impact  Evaluation 

EDA  invites  proposals  to  develop 
evaluation  criteria  for  and  to  evaluate 
the  impact  of  the  TAA  Program  on  small 
and  medium-sized  manufacturing  firms 
injured  by  increased  imports. 

Background:  The  TAA  Program  is 
rooted  in  the  presumption  that 
increased  international  trade  is  good  for 
the  nation  as  a  whole,  but  there  are 
firms,  communities  and  industries  that 
will  suffer  a  disproportionate  share  of 
the  impact  of  changing  trade  patterns. 
Each  new  round  cf  trade  agreements  has 
led  to  the  lowering  of  trade  barriers  and 
increased  foreign  competition  for  U.S. 
manufacturers.  The  EDA-administered 
TAA  Program  was  developed  to  help 
U.S.  manufacturing  firms  and  industries 
injured  by  import  competition  regain 
the  ability  to  compete  in  the  global 
marketplace.  The  TAA  Program 
assistance  is  provided  to  manufacturers 
through  a  network  of  twelve  Trade 
Adjustment  Assistance  Centers  (TAACs) 
located  at  univeraities  and  other 
nonprofit  organizations  throughout  the 
Nation. 

In  order  to  quahfy  for  assistance 
under  the  TAA  Program,  a  manufacturer 
must  show  a  decline  in  sales  or 
production  and  a  decline  in 
employment,  and  that  imports 
contributed  importantly  to  such 
declines.  Once  a  firm  is  certified.  TAAC 
staff  work  with  the  firm  to  develop  and 
implement  recovery  strategies  based  on 
the  firm's  own  priorities  and  decisions. 

EDA  now  seeVs  an  evaluation  of  the 
impact  of  the  TAA  Program.  EDA  is 
interested  in  determining  the 
measurable  and  "value  added"  aspects 
of  the  TAA  Program  process  and  in 
measuring  overall  program  performance. 
In  imdertaking  this  analysis  of  the 
implementation  of  the  recovery  process, 
the  applicant  will  need  to  examine 
selected  grants.  The  target  universe  of 
assisted  firms  is  approximately  550 
firms  that  have  completed  at  least  one 
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task  of  their  approved  adjustment 
propc^al  between  FT1990  and  1995 
and  are  not  doing  any  additional  tasks 
with  TAAC  assistance.  The  applicant 
should  select  a  representative  sample  of 
those  firms.  The  resulting  data  must  be 
appropriately  analyzed  and  the  results, 
with  recommendations  as  appropriate, 
presented  in  a  final  report  to  be 
available  for  use  by  interested  Federal 
and  state  agencies  and  other  interested 
parties.  All  available  project  records  are 
located  in,  or  are  accessible  through,  the 
twelve  TAAC  offices.  Access  to  client 
records  may  require  prior  client 
approval. 

EDA  will  not  accept  proposals  for  this 
project  from  TAACs.  TAAC  sponsoring 
organizations,  or  trade  organizations 
that  have  received  assistance  under  the 
TAA  Program. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  Evaluate  the 
effectiveness  of  the  TAA  Program 
assistance,  including  as  assessment  of 
the  appropriateness  of  the  TAA  Program 
assistance  and  the  impact  of  the 
assistance  on  the  firms'  economic 
recovery;  (2)  examine  the  current  TAA 
Program  performance  measures  and 
recommend  revisions  as  necessary;  [The 
ciurent  performance  measures  are 
Project  Outcomes  at  2  Years  and  4  Years 
After  Completion:  (a)  The  percentage  of 
TAA  Program  client  firms  which  have 
completed  the  adjustment  process  and 
have  successfully  restructured,  and  (b) 
Sales  and  employment  after  completing 
assistance  compared  to  sales  and 
employment  two  years  before  entering 
the  program  and  at  the  tiqie  they 
entered  the  program.]  (3)  measure  and 
assess  the  value  and  impact  of  the 
diagnostic  and  adjustment  proposal 
process;  (4)  make  recommendations  for 
maintaining  the  status  quo  and/or 
improving  both  the  assistance  process 
and  the  TAA  Program;  (5)  identify  the 
feat\ires  of  the  TAA  Program  that  make 
the  program  effective  in  meeting  the 
needs  of  its  clients,  the  best  practices  in 
the  TAACs  and  the  best  practices  in 
other  business  assistance  programs  that 
could  be  incorporated  into  the  TAA 
Program;  and  (6)  conduct  briefings  and/ 
or  training  workshops  as  set  forth  in 
Section  I.D  above. 

Cost:  If  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent  local 
share  of  the  total  project  costs. 

Timing:  An  interim  report  on  sections 
(1)  (3)  and  (5)  of  the  scope  of  work 
should  be  provided  by  February  28, 
1998.  The  project  should  be  completed 
and  the  final  report  submitted  by  Jime 
30, 1998. 


•  Update  Overall  Economic 
Development  Program 

EDA  seeks  proposals  for  a  cooperative 
agreement  through  which  the  successful 
applicant  will  review,  evaluate,  and 
make  recommendations  on  the  Overall 
Economic  Development  Program 
(OEDP)  comprehensive  planning 
process.  The  goal  of  this  effort  is  to 
increase  the  benefits  of  the  OEDP 
process  and  optimize  the  economic 
development  capacity  created  at  the 
local  level  with  the  assistance  provided 
by  the  EDA  planning  programs.  A  lead 
applicant  may  partner  with  one  or  more 
other  organizations. 

Backffound:  The  OEDP  is  a  process 
that  requires  a  community  or  region  to 
conduct  an  inclusive  and 
comprehensive  review  of  the  factors  and 
resources  affecting  the  economic 
development  of  its  area.  The  OEDP 
process: 

•  is  intended  to  maximize  the  benefit 
of  investments  by  responding  to  a 
locally-initiated  economic  development 
plan; 

•  should  incorporate,  when  feasible,  a 
number  of  recent  or  emerging 
approaches  to  comprehensive  economic 
development,  such  as  sustainable 
development,  cluster  development,  and 
regionitlism; 

•  should  take  into  account  planning 
processes  that  other  Federal  programs 
(EZ/EC.  RDC,  ISTEA.  EPA,  etc.)  are 
initiating,  to  reduce  the  total 
administrative  burden  on  planning 
entities  and  local  communities. 

Scope  of  Work:  A  cooperative 
agreement  will  be  awarded  to 
implement  the  scope  of  work.  The  work 
includes  identifying  and  using 
diversified  expertise  from  the  many 
sectors  dealing  in  economic 
development,  conducting  a  series  of 
working  meetings,  or  contracts  under 
the  co-operative  agreement,  if  necessary, 
for  specific  studies,  preparing 
recommendations  and  a  final  report, 
and  conducting  briefings.  Actions 
included  are: 

(1)  Developing  an  agenda  and 
selecting  a  panel  of  participants.  The 
number  of  participants  should  not 
exceed  30,  and  should  include: 
— Economic  development  practitioners 
(representatives  of  Economic 
Development  Districts,  counties, 
Indian  tribes,  cities,  states,  university 
centers,  and  urban  and  rural  areas); 
— EDA  staff  (Plsmners,  Regional 
Directors,  Economic  Development 
Representatives,  Program  Directors); 
— Academicians  (planning  schools, 

experts  in  the  field); 
— National  organizations  such  as  for 
example,  (NADO,  NARC.  CUED, 


NASDA,  APA,  Nature  Conservancy, 
Wilderness  Society,  etc.); 
—Other  Federal  agencies  (USDA,  HUD. 
EPA.  DOT.  DOD.  etc.): 

(2)  Convening  an  initial  meeting  of  all 
participants  to  determine  what  should 
be  looked  at,  what  issues  or  topics 
should  be  explored,  what  path  to  follow; 

(3)  Conducting  specific  studies  or,  if 
necessary,  issuing  contracts  under  the 
co-o[>erative  agreement  for  sf>ecific 
studies  identified  in  the  initial  meeting, 
such  as:  research  and  analysis  of  issues; 
best  practices,  models,  and  success 
stories;  definition  of  regions  and 
planning  areas;  and  identification  of 
recommendations. 

(4)  Convening  a  final  meeting  to 
review  and  discuss  the  studies  and 
recommendations,  selecting  best 
practices,  and  formalizing 
recommendations  to  be  incorporated  in 
the  final  report; 

(5)  Conducting  briefings  and/or 
training  workshops  as  set  forth  in 
Section  I.D.  above. 

The  expected  outcomes  of  this  effort 
are: 

•  Incorporate  the  latest  and  most 
effective  approaches  to  comprehensive 
economic  development  planning  into  a 
revitalized  OEDP  process; 

•  Maximize  the  economic  benefit  of 
Federal,  other  public,  and  private 
investments  based  on  a  comprehensive 
local  economic  development  process; 

•  Standardize  the  use  of  a  single 
comprehensive  plan  to  guide  the  growth 
and  development  of  the  community,  as 
well  as  to  serve  to  qualify  the  area  to 
receive  assistance  from  EDA  and  other 
Federal  and  state  programs. 

Cosf:  If  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent 
matching  share  of  the  total  project  cost. 
The  recipient  organization  (or  group  of 
organizations)  will  receive  an  award  to 
cover  the  following  activities: 

•  Coordinating  the  overall  process; 

•  Conducting  two  general  meetings, 
including  the  costs  of  meeting  facilities, 
and  the  travel  expense,  lodging,  and 
professional  fees  of  the  participants; 

•  If  necessary,  contracts  under  the  co- 
operative agreement  for  specific  studies, 
not  to  exceed  an  aggregate  for  all  such 
contracts  of  $100,000; 

•  Preparing  a  final  report,  including 
recommendation; 

•  Conducting  briefings  and/or 
training  workshops  as  set  forth  in 
Section  I.D.  above. 

Timing:  The  project  should  be 
completed  and  the  final  report 
submitted  by  September  30. 1998. 


•  Demand  for  Economic  Development 
Infrastructure 

EDA  requests  proposals  for 
conducting  a  study  of  the  nature  and 
approximate  cost  of  the  infrastructure   ~ 
that  is  needed  for  the  economic 
development  of  (1)  areas  with  high 
unemployment  or  low  average  income 
and  of  (2)  areas  impacted  by  defense 
downsizing. 

Background:  The  study's  purpose  is  to 
determine  the  demand  for  public  works 
assistance  in  such  areas.  One  of  the 
principal  ways  that  economic 
development  assistance  fosters  the 
creation  of  private  sector  jobs  in  areas  of 
economic  distress  is  through  financing 
critical  pubUc  infrastructure.  In  recent 
years  a  number  of  efforts  have  been 
undertaken  to  assess  the  infrastructure 
needs  of  the  United  States.  For  example, 
in  the  late  1970s.  EDA  funded  a  study, 
at  the  direction  of  Congress,  of  historical 
public  works  investments  in  the  United 
States  and  the  implications  for  the  then- 
current  trends  in  such  investments.  In 
1988,  the  National  Council  on  Public 
Works  Improvement  issued  a  report  on 
the  nation's  infrtistructure,  entitled 
Fragile  Foundations.  In  1990,  the  House 
Committee  on  Public  Works  and 
Transportation  tasked  the  U.S.  Army 
Corps  of  Engineers  to  compile  abstracts 
of  significant  infrastructure  studies, 
which  resulted  in  Infrastructure 
Reports:  Summaries  (1992).  Studies 
such  as  these  deal  with  nationwide 
needs.  EDA's  current  interest  in  learning 
the  extent  of  infrastructure  needs  is 
more  limited:  EDA  is  interested  in 
determining  the  critical  infrastructure 
needs  of  areas  suffering  long-term 
economic  distress  or  that  are  reasonably 
anticipated  to  experience  defense 
downsizing,  and  therefore  need  such 
infrastructure  in  order  to  grow  their 
local  economies  so  private  sector  jobs 
can  be  created/retained  and  the 
economic  vitality  of  the  area  restored 
and  sustained.  EDA  is  cognizant  of  the 
fact  that  well-defined  infrastructure 
investment  needs  grow  out  of  a  local 
planning  process  where  the  community 
or  region  identifies,  among  other  needs, 
the  type  of  infrastructure  tiiat  is  needed 
for  the  economic  development  or 
economic  adjustment  of  the  area. 

This  request  has  two  aspects: 

•  Under  its  Pubfic  Works  program, 
EDA  grants  help  distressed  communities 
attract  new  industry,  encourage  private 
investment  and  business  expansion, 
diveraify  local  economies,  and  generate 
long-term,  private  sector  jobs.  It  does  so 
by  funding  critically-needed 
infrastructure  such  as  water  and  sewer 
facilities  for  industry  and  commerce, 
access  roads  to  industrial  sites,  business 


incubators,  skill  training  fiacihties,  and 
modem  technological  improvements. 
EDA's  public  works  assistance  is 
focused  on  areas  experiencing 
significant  economic  distress,  defined 
principally  as  unemployment 
substantially  higher  than  the  national 
average  or  per  capita  income 
substantially  lower  than  the  national 
average.  Under  this  request,  EDA  is 
interested  in  assessing  the  infrastructure 
needs  of  these  economically-distressed 
areas. 

•  Under  its  Defense  Adjustment 
program,  EDA  helps  areas  to  meet  the 
serious  structural  economic  changes 
caused  by  or  threatened  by  the  closure 
of  military  bases  or  the  impacts  of 
reduced  defense  expenditures  by  (1) 
Working  with  DoD's  Office  of  Economic 
Adjustment  to  design  adjustment 
strategies,  and  (2)  helping  to  implement 
those  strategies  through  a  variety  of 
types  of  projects,  including 
infrastructure  projects.  While  the 
process  of  fiilly  implementing  a  base- 
reuse  implementation  strategy  may  take 
as  long  as  twenty  years  and  require 
significant  private  development 
financing,  the  early  projects  ai^  access 
to  public  financing,  such  as  through 
EDA's  programs  are  widely  viewed  as 
very  critical  to  successfixl  long-term 
reuse.  Under  this  request,  EDA  is 
interested  in  (a)  assessing  the  actual  and 
anticipated  infrastructiue  needs  growing 
out  of  defense  downsizing  at  BRAC  88. 
91,  93  and  95  base  closure  sites,  (b) 
assessing  the  average  timeframe  &t)m 
the  date  of  BRAC  announcement  that  is 
envisioned  for  full  implementation  of 
infrastructure-type  projects  related  to 
base  reuse  strategies,  and  (c) 
determining  an  average  timeline  and 
level  of  investment  related  to  the  most 
critical  early  phase  infrastructure  for 
which  base-reuse  communities  look  to 
public  funding  sources,  such  as  EDA  for 
assistance.  This  request  seeks  to 
determine  initially  whether  there  is  a 
relatively  simple,  and  inexpensive,  way 
to  assess  infrastructure  needs  in  areas  of 
actual  economic  distress  or  in  areas 
affected  by  defense  downsizine. 

Scope  of  Work:  The  scope  of  work 
will  take  place  in  two  phases. 

A.  In  the  first  phase.  EDA  vdll  select 
a  grantee  to  determine  whether  there  is 
a  valid  and  cost-effective  methodology 
to  determine  the  demand  for  economic 
development  infrastructure.  The 
potential  grantee  would: 

(1)  Propose  a  method  to  assess  (a) 
actual  and  anticipated  defense 
adjustment  needs  growing  out  of  base 
closing  and  realignment  and  defense 
downsizing;  and  (b)  the  timing  when 
actual  infrastructure  financing  needs 
will  occur; 


(2)  Propose  a  method  to  assess  public 
works  needs  of  areas  of  economic 
distress; 

B.  If  an  acceptable,  cost-effective 
methodology  is  developed  in  the  first 
phase,  in  the  second  phase  EDA  will 
select  a  grantee  to: 

(1)  Assess  defense  adjustment 
infrastructure  needs  and  estimate  the 
length  of  time  from  development  of  an 
adjustment  strategy  to  actiul  financing 
of  the  resulting  infrastructure; 

(2)  Assess  public  works  infrastructure 
needs  in  areas  of  economic  distress. 

(3)  Prepare  a  report;  and 

(4)  Conduct  briefings  and/Or  training 
workshops  as  set  forth  in  Section  I.D. 
above. 

Upon  completion  of  the  first  phase, 
EDA  may  opt  not  to  complete  the 
second  phase  of  the  grant,  or  may 
extend  the  grant  with  the  first  phase 
grantee  on  a  non-com{>etitive  basis  to 
complete  the  second  phase,  or  may 
make  a  competitive  selection  of  a  new 
grantee  to  complete  the  second  phase. 
Completion  of  the  second  phase  is 
dependent  also  on  availability  of  funds 
in  FY  1998. 

Cost:  If  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent  local 
share  of  the  total  project  cost. 

Timing:  The  first  phase  of  this  project 
should  be  completed  by  February  27, 
1998. 

•  Performance  Measures  for  EDA's 
Planning  and  Local  Technical 
Assistance  Programs 

EDA  invites  proposals  to  develop 
performance  measxires  for  EDA's 
planning  and  local  technical  assistance 
programs. 

Background:  EDA  recently  established 
a  set  of  core  performance  measures  for 
each  of  its  grant  program  areas,  and  has 
begim  to  systematically  test  how 
effective  the  standards  measure  each 
program's  performance,  and  what 
adjustments  to  the  core  measures  may 
be  necessary.  EDA  is  interested  in 
developing/validating  measures  for  the 
performance  of  the  301(b)  Economic 
Development  District  and  Indian 
Planning  Program,  302(a)  State  and 
Urban  Planning  Program  and  301(a) 
Local  Technical  Assistance  Program. 
Some  types  of  measures  are  easy  to 
define.  "These  would  include:  input 
measures,  such  as  the  nimiber  of  full- 
time  employees  administering  the 
program,  the  total  amount  of  grants 
awarded:  output  measures — the  number 
of  applications  processed;  and 
efficiency  measures — the  cost  per  client 
served.  It  is  much  more  difficiUt  to 
measure  the  success  or  outcomes  of 
EDA's  plnnning  and  local  technical 
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assistance  programs,  whose  outcomes 
often  cannot  be  measured  in  easily 
quantifiable  ways,  such  as  measuring 
the  number  of  jobs  created  or  saved. 

The  value  of  plaiming  per  se  is 
difficult  to  measure.  Planning  activities 
include:  the  bringing  together  of 
commimity  stakeholders  with  diverse 
interests  to  work  in  a  collaborative 
manner,  the  gathering  of  comprehensive 
economic  information;  the  identification 
of  strengths,  weaknesses,  opportunities, 
and  threats;  the  identification  and 
agreement  on  goals,  measurable 
objectives  and  strategies;  ongoing 
feedback  and  evaluation;  and 
commimication  of  the  collaborative 
process  and  the  plan.  Attempts  to 
measure  planning  performance  could 
focus  on  planning  activities  per  se,  or  on 
the  accomplishment  of  the  measurable 
objectives  that  are  developed  as  part  of 
the  planning  process,  or  a  combination 
of  both. 

It  is  also  difficult  to  measure  the 
performance  of  local  technical 
assistance  projects.  They  are  often 
single-client  and/or  single-issue 
focused,  such  as  technical  or  market 
feasibility  studies,  and  grantees  have 
little  or  no  control  over  the  outcomes  of 
the  projects. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  Research  the 
literature  and  consult  with  appropriate 
experts  and  practitioners;  (2)  examine  a 
cross-section  of  EDA  plaiming  and  local 
technical  assistance  projects;  (3) 
develop  proposed  performance 
measures;  (4)  test  the  proposed 
performance  measures  on  a  sample  of 
planning  and  local  technical  assistance 
grants;  (5)  prepare  a  report  which 
identifies  performance  measures  and 
provides  the  justification  for  their 
selection;  and  (6)  conduct  briefings  and/ 
or  training  workshops  as  set  forth  in 
Section  I.D.  above. 

Cost:  If  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent  local 
share  of  the  total  project  cost. 

Timing:  The  project  should  be 
completed  and  the  final  report 
submitted  by  April  30, 1998. 

B.  Research  and  Evaluation  Program 

•  State  Incentives  Evaluation 

EDA  invites  proposals  to  develop  a 
tool  to  evaluate  state  incentives. 

Background:  Incentives  have  been 
used  in  various  forms  since  the 
founding  of  the  nation  to  launch 
business  enterprises,  improve  and  settle 
states  and  territories,  and  open  up  the 
West.  Following  World  War  I,  states 
used  incentives  to  diversify  their 
economies,  provide  work  for  their 


populations  and  improve  the  quality  of 
life.  "Smokestack  chasing"  began  with 
the  South  to  recniit  companies  to  locate 
where  operating  and  labor  costs  would 
be  lower,  and  encouraged  the 
substantial  industrial  shift  which  took 
place  after  World  War  11  as  companies 
searched  for  ways  of  reducing  business 
costs.  During  the  1970s,  foreign 
competition  began  to  substantially  a^ect 
American  industry,  and  some 
communities  lost  much  or  all  of  their 
manufacturing  base.  Incentives  packages 
assumed  new  importance  as  states, 
regions  and  localities  competed  with 
one  another  to  develop  strategies  to 
attract  and  retain  companies  and  assist 
them  in  expanding  and  creating  jobs. 
Examples  of  controversial  incentives 
packages  are  the  location  of  a  BMW 
plant  in  South  Carolina  and  of  a 
Mercedes  Benz  plant  in  Alabama.  In 
these  and  similar  cases,  critics  argue 
that  immediate  and  long-term  loss  to  the 
taxpayers  and  tax  base  are  excessive  and 
not  justified  by  the  job  gains.  What  is 
now  seen  by  some  observers  as  a  new 
"war  between  the  states,"  may  have 
become  too  costly  in  the  long-term: 
communities  and  states  commit 
themselves  to  provide  essential  public 
services  from  a  reduced  tax  base  due  to 
abatements  to  individual  companies. 

Communities  do  not  have  an  adequate 
tool(s)  to  use  in  evaluating  the  potential 
impact  of  proposed  incentives  packages. 
EDA  is  interested  in  developing  such  a 
tool  (or  tools)  for  evaluating  incentives 
packages  that  would  help  communities 
determine  whether  the  outcomes,  over 
the  long-term,  are  commensurate  with 
the  investment. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  Develop 
methodologies  for  analyzing  incentive 
packages  to  determine,  among  other 
things,  the  costs/benefits,  fiscal  impact, 
and  return  on  investment;  (2)  develop 
guidelines  which  state  and  local 
officials  can  use  to  craft,  evaluate  and 
negotiate  recruitment  policies;  (3) 
develop  recommendations  on  the 
appropriate  role  of  the  Federal 
Government  with  regard  to  incentives; 
and  (4)  conduct  briefings  and/or 
training  workshops  as  set  forth  in 
Section  I.D.  above. 

Cost:  No  local  match  is  required  for 
this  project. 

Timing:  This  project  should  be 
completed  and  the  final  report 
submitted  by  June  30, 1998. 

•  Outmigration/Population  Loss  as 
Indicator  of  Economic  Distress 

EDA  invites  proposals  to  assess 
outmigration/population  loss  as  an 
indicator  of  economic  distress  and 
recommend  an  appropriate  measure. 


Background:  EDA's  primary  and  least 
controversial  eligibility  criteria  are  high 
unemployment  and  low  income.  In 
addition,  areas  may  be  eligible  for 
assistance  if  they  have  had  "a 
substantial  loss  of  population  due  to 
lack  of  employment  opportimity." 
Elsewhere,  EDA's  authorizing 
legislation  refers  more  specifically  to 
"outmigration,"  which  is  a  component 
of  population  loss. 

Some  rural  areas  of  the  United  States, 
such  as  Appalachia,  experience 
outmigration  and  population  loss  in 
addition  to  high  imemployment  and/or 
low  income.  However,  other  areas, 
primarily  in  the  Plains  and  Rocky 
Mountains,  experience  outmigration 
and  population  loss  in  the  absence  of 
high  unemployment  and  low  income.  It 
is  hypothesized  that  such  population 
loss,  by  itself,  constitutes  economic 
distress,  because  of  the  loss  of  tax  base, 
reduced  services,  school  closiues, 
expensive  care  for  the  remaining  elderly 
who  do  not  migrate,  and  so  on. 

Scope  of  Work:  The  successful 
applicant  will: 

(1)  Examine  all  significant  forms  of 
dislocation  and  distress  that  accompany 
population  loss/outmigration  and  the 
adverse  effects  of  the  loss/outmigration 
on  the  community.  The  hypothesis  of 
population  loss/outmigration  as 
economic  distress  should  be  tested 
against  the  contrasting  view  that  it  is  an 
alleviator  of  economic  distress  and  its 
many  symptoms.  In  this  view, 
outmigration  is  the  relief  valve  that 
allows  the  unemployed, 
underemployed,  and  those  of  low 
income  to  seek  better  circumstances 
elsewhere. 

(2)  Compare  and  contrast  population 
loss/outmigration  with  other  measures 
of  economic  distress,  including  high 
unemployment  and  low  income.  Any 
significant  distress-based  distinctions 
between  population  loss  and  its 
outmigration  component  should  be 
examined  and  described. 

(3)  If  population  loss/outmigration  is 
foimd  to  be  an  indicator  of  economic 
distress,  evaluate  and  recommend 
specific  measurements  that  can  be  used 
to  quantify  this  indicator.  For  example, 
a  high-unemployment-rate  threshold 
can  be  set  at  some  level  above  the 
prevaiUng  national  or  state  rate;  and  a 
low-income  threshold  can  be  set  at  some 
percentage  of  per-capita  income.  What 
threshold  can  be  used  to  define  areas 
experiencing  excessive  population  loss/ 
outmigration? 

(4)  Prepare  a  comprehensive  final 
report  containing  the  project 
backgroimd,  methodology,  findings,  and 
recommendations. 


(5)  Conduct  briefings  and/or  training 
workshops  as  set  forth  in  Section  I.D. 
above. 

Cost:  No  local  match  is  required  for 
this  project. 

Timing:  Tbe  project  should  be 
completed  and  the  final  report 
submitted  by  March  31, 1998. 

•  Socioeconomic  Data  Needed  for 
Economic  Development  Practitioners 

EDA  invites  proposals  to  assess  the 
need  for  and  quality  of  state,  regional, 
and  local  socioeconomic  data  that  are 
essential  for  efiiactive  economic 
development 

Backffvund:  The  many  kinds  of  data 
used  by  the  economic  development 
community  are  collected  by  a  variety  of 
agencies.  Just  at  the  Federal  level,  these 
include  decennial  population  and 
quinquennial  economic  censuses  by  the 
Bureau  of  the  Census,  macroeconomic 
figures  on  output  and  its  components 
and  other  much  more  industrially  and 
geographically  detailed  income  and 
employment  data  by  the  Bureau  of 
Economic  Analysis,  and  labor  force  data 
by  the  Bureau  of  Labor  Statistics.  All 
three  agencies  are  variously  responsible 
for  the  income/poveity  data  and 
imemployment  data  that  are  crucial  to 
economic  development  programs.  Local 
and  state  agencies  are  also  important 
data  sources. 

Improvements  in  data  are  needed,  but 
budget  limitations  require  that  they  be 
prioritized  so  that  the  most  broadly 
needed  and  useful  are  implemented 
first.  The  kinds  of  improvements  most 
often  discussed  fall  into  four  categories: 
(1)  Additional  topics:  Among  the  many 
possibilities  are  improved  breakdowns 
of  poverty  and  unemployment  data  by 
minority  statiis,  gender  status,  industry, 
etc.  (2)  Greater  frequency:  Population 
Census  data  are  collected  only  every  ten 
years.  Some  advanced  countries 
conduct  their  censuses  more  often. 
Since  the  usefulness  of  decennial  data 
declines  rapidly,  and  to  address  this 
concern,  the  Census  Bureau  has  begun 
the  start-up  phase  of  the  American 
Community  Siirvey,  which  will  start  to 
provide  data  for  sub-state  areas  in  2001 
and,  by  late  in  the  next  decade,  will 
provide  aimual  social  and  economic 
profiles  about  the  population  for  areas 
as  small  as  dty  neighborhoods.  (3)  Finer 
geographical  detail:  Many  data  are 
available  at  the  national  level  only. 
Other  data  are  available  no  lower  than 
the  state  or  multistate  regional  levels. 
The  Census  Bureau  has  recently 
developed  statistical  models  for  the 
county  level  to  produce  income  and 
poverty  data  (small  area  income  and 
poverty  estimates).  This  program  is  in 
its  first  stages  and  the  first  set  of 


estimates  is  currmtly  being  evaluated. 
Even  data  available  at  the  county  level 
can  be  too  coHse  for  purposes  of  inner- 
dty/poveity-pocket  program  eligibility 
and  analysis.  (4)  Greater  accuracy: 
Accuracy  can  he  improved  in  various 
ways,  but  it  often  involves  larger 
samples,  and  attendant  greater  cost  for 
the  surveys  in  which  the  size  is 
increased.  Census  Bureau  plans  for 
Census  2000  call  for  the  use  of  sampling 
in  place  of  some  costly  door-to-door 
visits  and  as  a  quaUty  check.  This  will 
both  reduce  census  costs  and  improve 
the  accuracy  of  the  totals.  With  the 
increased  use  of  sampling.  Census  2000 
will  be  more  accurate  than  past 
decennial  censuses,  which  missed  many 
millions  of  U.S.  residents.  Still  other 
categories  of  data  improvement  beyond 
these  four — through  statistical 
modeling,  for  example — are  possible 
and  can  be  addressed  by  the 
respondents  to  this  request. 

Scope  of  Work:  The  successful 
applicant  will: 

(1)  Be  both  bold  and  realistic  in  the 
needs  assessment  and  recommendation 
of  data  augmentation.  For  example,  a 
more  frequent  Census  of  Population  is 
unlikely  and  would  be  extremely 
expensive.  Many  of  its  objectives  would 
be  met  by  the  American  Community 
Siuvey  and  modifications  of  the 
monthly  Current  Population  Survey. 
Finer  geographical  detail  is  both 
expensive  and  statistically 
problematical;  most  data  for  small  sub- 
populations  have  wide  error  ranges, 
wherein  the  reported  figures  are  merely 
the  midpoints.  Additional  data  topics 
require  new  questions  in  the  imderlying 
surveys  and  censuses,  bringing  up 
questions  of  citizen  privacy  and 
inconvenience,  as  well  as  added 
expense. 

(2)  Where  data  are  collected  by 
different  levels  of  government  or  by 
different  entities,  such  as  states,  at  the 
same  level  of  goverrmient,  examine  the 
difficulties  of  data  comparability  and 
the  need  for  data  standards.  For 
example,  unemployment  data  collected 
by  one  state  should  not  have  biases 
towards  higher  or  lower  values  that 
make  such  data  incompatible  with  that 
collected  by  other  states. 

(3)  Assess  how  existing  data  are  used, 
or  not  used,  by  the  economic 
development  commimity,  in  order  to 
understand  how  demands  for  new  data 
might  be  partly  satisfied  by  greater 
practitioner  awareness  of  the  data 
already  available. 

(4)  Prepare  a  comprehensive  final 
report  containing  the  project 
background,  methodology,  findings,  and 
recommendations. 


(5)  Conduct  briefings  and/or  training 
workshops  as  set  forth  in  Section  LD. 
above. 

Cost:  No  local  matdi  is  required  for 
this  project 

Timing:  The  project  should  be 
completed  and  the  final  report 
submitted  by  June  30, 1998. . 

•  Microenterprise  as  an  Economic 
Adjustment  Tool 

EDA  invites  proposals  to  evaluate  the 
role  of  microenterprise  as  an  economic 
adjustment  tool 

Background:  Microenterprise 
programs  provide  entrepreneurial 
assistance  and  small  loans,  scoaetimes 
as  small  as  $100.  to  low  and  moderate 
income  people,  especially  women  and 
minorities,  who  would  not  be  ehgible 
for  loans  frt>m  traditional  lending 
institutions.  The  programs  active  in  the 
United  States  basica%  fall  into  two 
categories  (1)  Entrepreneur  training  and 
technical  assistance  and  (2)  access  to 
capital,  with  many  programs  offering 
both  services.  Many  of  the  programs, 
especially  those  which  deal  exclusively 
with  low-income  groups,  also  provide 
personal  effectiveness  assistance, 
mentoring,  and  peer  support  groups  to 
promote  and  sustain  in  their  clients  the 
discipline  of  focus,  self-confidence,  and 
commitment  among  other  factors.  The 
supportive  environment  assists  the 
borrowers  in  developing  the  skills 
needed  to  start  and  grow  a  business,  as 
well  as  to  manage  capital  financing 
activities.  Some  programs  also  assist  in 
promoting  alliances  among 
microenterprises  and  in  coimecting 
them  with  traditionally  inaccessible 
markets. 

For  purposes  of  this  evaluation,  micro 
enterprises  are  defined  as  businesses 
with  five  (5)  or  fewer  employees,  and  in 
programs  offering  access  to  capital, 
businesses  receiving  loans  in  die 
amount  of  25  thousand  dollars  or  less. 

While  microenterprise  programs  no 
doubt  help  to  promote  personal 
development  and  self-sufficiency  among 
low  income  people  who  have  had  little 
opprntunity  to  enter  and  participate  in 
more  traditional  ways  in  the  mainstream 
economy,  the  question  remains  as  to 
what  extent  microenterprise  programs 
meet  the  more  conventional  economic 
development  objectives.  For  example, 
EDA  presently  makes  grants  to  establish 
Revolving  Loan  Funds  (RLFs)  under  the 
authority  of  its  Economic  Adjustment 
Program,  which  is  directed  at  assisting 
communities  struggling  with  structural 
economic  change.  Such  changes  can 
occur  when  significant  sectors  of  a 
community's  economic  base  are 
seriously  damaged,  such  as  by  a  natural 
disaster,  or  eliminated  altogether,  such 
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as  by  a  military  base  closing.  The 
community's  objective  is  to  stabilize, 
diversify  and  replace  the  economic 
activity  that  was  lost.  To  what  extent 
can  microenterprise  activity  oQset  such 
losses  and  contribute  to  economic 
recovery?  Can  microenterprise  programs 
assist  in  the  alleviation  of  the  problems 
of  unemployment  and 
underemployment  in  distressed  areas 
and  make  a  contribution  to  job  creation, 
creation  of  wealth,  and  tax  base 
enhancement?  Should  microenterprise 
development  be  viewed  as  an 
appropriate  part  of  overall  structxiral 
economic  recovery,  perhaps 
encouraging  the  development  of 
adequate  services  within  a  community 
to  keep  pace  with  other  efforts  to 
rebuild  economies?  Should  EDA 
assistance,  other  than  RLFs,  focus  on 
microenterprise,  e.g.,  microenterprise 
incubator  or  technical  assistance 
projects?  These  questions  will  be 
considered  in  an  assessment  of  the 
impact  of  microenterprise  programs, 
and  whether  they  can  be  an  effective 
tool  for  addressing  the  economic 
adjustment  needs  of  communities  facing 
structural  economic  problems. 


Scope  of  Work:  The  successful 
applicant  will:  (1)  Choose  a  broad 
sample  of  microenterprise  programs  to 
analyze,  compare,  and  evaluate  in  terms 
of  their  impact  on  job  creation  and 
income  enhancement  for  targeted 
groups  in  distressed  areas:  (2)  assess  the 
utility  of  microenterprise  programs  in 
different  environments,  e.g.,  urban, 
suburban,  and  rural;  (3)  determine 
whether,  the  extent  to  which,  and  under 
what  conditions  microenterprise  is  an 
effective  economic  adjustment  tool;  (4) 
present  these  matters  in  a  final  report, 
which  will  be  available  to  interested 
parties;  and  (5)  conduct  briefings  and/or 
training  workshops  as  set  forth  in 
Section  I.D.  above. 

Cost:  No  local  match  is  required  for 
this  project. 

Timing:  This  project  should  be 
completed  and  the  final  report 
submitted  by  September  30, 1998. 

rV.  Selection  Process  and  Evaluation 
Criteria 

Proposals  will  receive  initial  reviews 
by  EDA  to  assure  that  they  meet  all 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 


the  specified  project  as  described 
herein.  The  Office  of  Economic 
Adjustment  of  the  Department  of 
Defense  will  (mrtidpate  in  evaluating 
proposals  submitted  for  Leveraging 
Capital  for  Defense  Adjustment 
Infrastructure  Assistance  and  Demand 
for  Public  Works  and  Defense 
Adjustment  Infrastructure  projects 
described  above.  If  a  proposal  is 
selected,  EDA  will  provide  the 
proponent  with  an  Application  form, 
and  EDA  will  carry  out  its  selection 
process  and  evaluation  criteria  as 
described  in  13  CFR  Chapter  III.  part 
304  and  Sections  307.13,  307.14.  307.18, 
and  307.19. 

From  the  full  proposals  and 
applications,  EDA  will  select  the 
applicants  it  deems  most  qualified  and 
cost  effective.  EDA  anticipates  that  more 
full  proposals  and  applications  will  be 
invited  than  will  eventually  be  funded. 

Dat,ed:  May  8,  1997. 
Phillip  A.  Singerman. 

Assistant  Secretary  for  Economic 

Development. 
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Proclamatioii  7000  of  May  7,  1997 

Peace  OfiBcers  Memorial  Day  and  Police  Week,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Law  enforcement  officers  are  true  heroes,  quietly  risking  their  lives  every 
day  to  protect  our  public  safety  and  private  property.  The  routine,  everyday 
nature  of  their  courage  makes  it  all  the  more  extraordinary.  Day  and  night, 
these  brave  men  and  women  leave  home,  put  on  their  badges,  and  report 
for  duty,  putting  their  lives  on  the  line  for  the  rest  of  us. 

Today,  an  estimated  587,000  men  and  women  are  sworn  police  officers, 
working  to  enforce  our  Nation's  laws  and  maintain  order  in  our  society. 
As  citizens  we  owe  these  officers  respect  and  gratitude,  and  Police  Week 
is  a  welcome  time  for  us  to  join  together  and  salute  these  officers  for 
the  selfless  work  they  carry  out  so  faithfully  all  year  long. 

Sadly,  during  Police  Week  we  also  pause,  on  Peace  Officers  Memorial  Day, 
to  remember  oiu-  fallen  officers.  Last  year,  117  Federal,  State,  and  local 
officers  were  killed  in  the  line  of  duty.  Although  this  number  dropped 
to  the  lowest  level  in  over  30  years— and  the  number  of  police  officers 
killed  by  firearms  alone  dropped  to  55  from  71  the  previous  year— these 
statistics,  compiled  by  the  National  Law  Enforcement  Officers  Memorial 
Fund,  remain  a  cause  for  great  concern.  The  loss  of  any  police  officer 
is  a  tragedy,  and  as  a  Nation,  we  mourn  and  remember  these  men  and 
women  who  made  the  ultimate  sacrifice  by  giving  their  lives.  While  we 
can  never  repay  the  debt  we  owe  to  these  fallen  officers  and  their  families, 
we  can — and  must — honor  their  memory  by  carrying  on  their  crusade  to 
make  America  a  better  and  safer  place. 

By  a  joint  resolution  approved  October  1,  1962  (76  Stat.  676),  the  Congress 
has  authorized  and  requested  the  President  to  designate  May  15  of  each 
year  as  "Peace  Officers  Memorial  Day"  and  the  week  in  which  it  falls 
as  "Police  Week."  and,  by  Public  Law  103-322  (36  V.S.C.  175),  has  directed 
that  the  flag  be  flown  at  half-staff  on  Peace  Officers  Memorial  Day. 

NOW,  THEREFORE,  I,  WHJJAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  15,  1997,  as  Peace  Officers  Memorial 
Day  and  May  11  through  May  17,  1997,  as  Police  Week.  I  call  upon  the 
people  of  the  United  States  to  observe  these  occasions  with  appropriate 
ceremonies,  programs,  and  activities.  I  also  request  the  Governors  of  the 
United  States  and  of  the  Commonwealth  of  Puerto  Rico,  as  well  as  the 
appropriate  officials  of  all  units  of  government,  to  direct  that  the  flag  be 
flown  at  half-staff  on  Peace  Officers  Memorial  Day  on  all  buildings,  grounds, 
and  naval  vessels  throughout  the  United  States  and  all  areas  under  its 
jurisdiction  and  control.  I  also  invite  all  Americans  to  display  the  flag 
at  half-staff  from  their  homes  on  that  day. 
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IN  WITNESS  WHEREOF    I  have  hereunto  set  my  hand  this  seventh  day 


t^^^Ai^i  r\^^. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


OO^tU^^CiLAAA  Ot^JkA^^ 
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Proclamation  7001  of  May  8,  1997 
Jewish  Heritage  Week,  1997 

By  die  President  of  the  United  States  of  America 

A  Proclamation 

The  American  Jewish  community,  with  its  rich  and  diverse  culture,  has 
served  as  a  continuous  source  of  ethical  and  moral  values  for  our  great 
Nation  since  its  founding.  The  principles  of  Jewish  herit^»— fomily,  commu- 
nity, faith,  and  service — parallel  the  ideals  that  inspired  our  country's  found- 
ers and  that  anchor  our  modern  democracy  .- 

Members  of  the  Jewish  faith  have  long  added  to  America's  cultural  life 
a  legacy  of  law  and  hiunan  compassion,  a  struggle  for  fireedom  and  £aimess, 
and  a  love  of  learning  and  the  arts.  Drawing  from  their  proud  heritage, 
Jewish  citizens  have  made  vital  contributions  to  every  sector  of  society, 
as  scientists  and  soldiers,  judges  and  teachers,  artists,  entrepreneurs,  and 
philanthropists. 

Jewish  traditions  lend  special  meaning  to  the  spring  season.  The  recent 
celebration  of  Passover  conunemorates  the  exodus  of  Jewish  slaves  from 
ancient  Egypt.  The  observance  of  this  religious  and  historical  milestone 
also  honors  the  character  of  the  Jewish  people,  who.  despite  continual 
hardship,  clung  to  their  enduring  faith  in  God  and  the  promise  of  a  brighter 
future.  The  annual  spring  commemorations  of  Passover.  Holocaust  Memorial 
Day,  and  Israel's  Independence  are  occasions  for  deep  reflection  by  American 
Jewry  and  demonstrate  to  all  Americans  the  importance  of  remembrance, 
faith,  freedom,  and  justice. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  11  through  May 
18.  1997.  as  Jewish  Heritage  Week.  I  urge  all  Americans  to  observe  this 
week  vdth  appropriate  programs  and  to  pay  tribute  to  American  Jews  for 
sharing  their  message  of  hope  and  perseverance  with  all  of  us. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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National  Forest  System  timber. 

doposai  and  sale: 

SmaH  business  timber  sales 
set-aside  program;  shares 
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ARCHFECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Outdoor  Devetoped  Areas 
Accessibility  Guidelirws 
Regulatory  IMegotiation 
Committee — 


Intent  to  establish; 
comments  due  by  5-19- 
97;  published  4-18-97 

COMMERCE  DEPARTMBIT 
National  Oceanic  and 
Atmospheric  Adiiilnisliatlon 

Fishery  conservation  and 
management: 
Magnuson  Act  provisions; 
comments  due  by  5-23- 
97;  putolishad  4-2347 
West  Coast  States  and 
Western  Pacific 
fisiieries — 

Pacific  Coast  groundtish; 
cumiiients  due  by  5-22- 
97;  published  5-7-97 
Salmon  off  coasts  of 
Washington.  Oragon. 
and  Calitomia; 
comments  due  by  5-19- 
97;  published  4-3-97 
ENERGY  DEPARTMENT 
Occupational  radiatton 


Gwdes  and  technicai 
standards:  availability; 
comments  due  t>y  5-23- 
97;  published  4-2447 

BIVIRONMBITAL 
PROTECTION  AGBICY 

Air  programs: 
Locomotives  and  locomotive 

engirtes;  reductnn  of 

nitrogen  oxides  smisaions, 

oxides,  etc.;  standards; 

comments  due  by  5-19- 

97;  published  3-11-97 
Air  quaMy  implementation 
plans;  approval  arnJ 
promulgation;  various 
States: 
CalHomia;  comments  due  by 

5-19-97;  published  4-17- 

97 
Distfict  of  Columbia  el  al.; 

comments  due  t>y  5-23- 

97;  published  4-23-97 
Indiana;  comments  due  by 

5-19-97;  published  4-18- 

97 
Minnesota;  comments  due 

by  5-23-97;  published  4- 

2347 
North  Dakota;  comments 

due  by  5-21-97;  published 

4-2147 
Pennsylvania;  comments 

due  by  5-19-97;  published 

4-1847 
Pesticides;  emergency 
exemptions,  etc.: 
Benomyl;  comments  (fcie  by 

5-22-97;  published  5-747 
Pesticides;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin  B1  and  delta- 

8.9-isomer;  comments  due 

by  5-2347;  published  3- 

2447 


Bromoxynil;  comments  due 
by  5-19-97;  published  5-2- 
97 

Tebufenozlde;  comments 
due  by  5-19-97;  published 
3-20-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Administrative  practice  and 
procedure: 
Electronic  filing  of 

documents  in  rulemaking 

proceedings;  comments 

due  by  5-21-97;  published 

4-21-97 
Common  carrier  services: 
Toll  free  service  access 

codes;  comments  due  t>y 

5-22-97;  published  4-25- 

97 
Radio  stations;  table  of 
assignments: 
Louisiana:  comments  due  by 

5-19-97;  published  4-347 
Minnesota;  comments  due 

by  5-19-97;  published  4-3- 

97 

Mississippi;  comments  due 
by  5-19-97;  published  4-3- 
97 

Texas;  comments  due  t)y  5- 
1947;  published  4-3-97 

Virginia;  comments  due  t>y 
5-1947;  published  4-3-97 

Wyoming  and  Nebraska; 
comments  due  by  5-19- 
97;  published  4-347 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Electronic  identification/ 
signatures  in  place  of 
handwritten  signatures: 
comments  due  l)y  5-19-97; 
published  3-20-97 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
C.I.  Pigment  Yeltow  191; 
expanded  safe  use; 


comments  due  t>y  5-21- 
97;  published  4-2147 

INTERIOR  DEPARTMENT 
Indlan  Affairs  Bureau 

Education: 
Higher  education  grant 
program:  clarification; 
comments  due  by  5-20- 
97;  published  2-19-97 

JUSTICE  DEPARTMENT 
Immigration  arid 
Naturalization  Service 

Immigration: 
Educational  requirements  for 
naturalization —  - 
Exceptions  due  to 
physical  or 

developmental  disat>ility 
or  mental  impairment; 
comments  due  by  5-19- 
97;  published  3-19-97 

LABOR  DEPARTMENT 
Employment  Standards 
Administration 
Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as 
amended: 

Black  Lung  Benefits  Act — 
Individual  claims  by 
former  coal  miners  and 
dependents  processing 
and  adjudication; 
regulations  clarification 
and  simplification; 
comments  due  by  5-23- 
97;  published  2-2447 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 

Security  Act: 

Civil  monetary  penaities; 
Inflation  adjustment: 
comments  due  by  5-19- 
97;  published  4-18-97 

LEGAL  SERVICES 
CORPORATION 

Aliens;  legal  assistance 
restrictions;  comments  due 
by  5-21-97;  published  4-21- 
97 


PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-emptoyer  plans: 
Allocatnn  of  assets- 
Mortality  tables:  comments 
due  by  5-19-97; 
published  3-1947 

PERSONNEL  MANAGEMENT 
OFFICE 

AllowarKes  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas): 
comments  due  by  5-19- 
97;  published  3-2047 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Boating  safety: 
Recreational  t>oats;  hull 
identification  numbers; 
comments  due  by  5-22- 
97;  published  2-21-97 

Regattas  and  marine  parades: 
First  Coast  Guard  District 
fireworks  displays; 
comments  due  by  5-21- 
97;  published  4-21-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  fligfit 

rules: 

Airport  security  areas, 
unescorted  access 
privileges;  employment 
history,  verification,  and 
crimirial  history  records 
check;  comments  due  by 
5-19-97;  published  3-19- 
97 

Airworthiness  directives: 
de  Haviliand;  comments  due 
by  5-23-97;  published  4- 
15-97 

Airtxis  Industrie;  commerrts 

due  by  5-19-97;  published 

4-947 
AlliedSignal  Inc.;  comments 

due  by  5-1947;  published 

3-18-97 


Boeing;  comments  due  t>y  . 
5-22-97;  published  4-14- 
97 

Bombardier;  comments  due 
by  5-23-97;  published  4- 
1547 

Domier;  comments  due  by 
5-19-97;  published  4-9-97 

Pratt  &  Whitney;  comments 
due  t>y  5-19-97;  published 
3-19-97 

Saab;  comments  due  by  5- 
19-97;  published  4-9-97 

Class  E  airspace;  comments 
due  by  5-2247;  published 
3-11-97 

Class  E  airspace;  comments 
due  t>y  5-19-97;  published 
4-8-97 

Commercial  launch  vehicles; 
licensing  regulations; 
comments  due  by  5-19-97; 
published  3-19-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Tether  anchorages  arxJ 
anchorage  system; 
comments  due  by  5-21- 
97;  published  2-20-97 

TREASURY  DEPARTMENT 

Alcohol,  TotMCCo  and 
Rraarms  Bureau 

Akx>hol;  viticultural  area 
designations: 

Mendocino  Ridge,  CA; 
comments  due  by  5-22- 
97;  published  4-747 

TREASURY  DEPARTMENT 

Intamal  Revenue  Service 

Estate  and  gift  taxes: 

Marital  deduction;  cross 
reference:  comments  due 
by  5-1947;  published  2- 
1847 
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FOR: 

WHO: 
WHAT; 


WHY 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


Long  Beach,  CA 

WHEN:  May  20.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach.  CA  90802 

San  Francisco,  CA 

WHEN:  May  21.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco.  CA  94102 

Anchorage,  AK 

%VHEN:  May  23.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage.  AK  99513 
RESERVATIONS:  For  Long  Beach.  San  Francisco,  and 

Anchorage  workshops  please  call  Federal 

Information  Center 

1-800-688-9889  x  0 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  reviskHi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whch  is  now  available  for  sale  at  the  Government  Printing 
Offkse. 

A  "•"  preeedes  each  entry  thai  is  now  available  on-line  through 
the  Qowamment  Printing  Office's  GPO  Access  aarvlca  at  htip:// 
wrww.access.gpo.gov/nartfcfr.  For  Information  about  GPO  Access 
can  1-888-2934496  (toll  frM). 

A  checklist  of  current  CFR  volumes  contprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secttons 
Affected),  wtMch  is  revised  monthly. 

The  annual  rate  for  sut>scription  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additkHial  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
S12-1800  from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 


TWa 


Stock  Numbw 


•1. 2  (2  Resenwd) (869-032-00001-6) $5J)0 

•3  (1996  CompikMnn 
and  Ports  100  and 
101) (869-032-00002-6) 20.00 

•4  (869-032-00003-4) 7.00 

SParts: 

•1-699  .....(869-032-0004-2)  ... 

•700-1199 (869^)32-00005-1) .. 

•120O-€nd,  6  (6 
Reserved) (869^)32-00006-9) .. 


34.00 
26  A) 


Feb.  1,  1997 

'Jon.  1,1997 
Jan.  1, 1997 

Jan.  1, 1997 
Jan.  1,  1997 


•0-26  (869-032-00007-7) 

•27-52  (869^)32-00008-6) 

•53-209 (869-028-00011-8) 

•210-299 (869-032-00010-7) 

•300-399 (869-032-00011-5) 

•400-699 (869-032-00012-3) 

•700499 (869-032-00013-1) 

900-999 (869-032-0001*4)) 

•1000-1199  (869432-00015-8) 

•1200-1499  (869-032-00016-6) 

1500-1899  (869428-00019^3) 

•1900-1939  (86W)32-00018-2) . 

•1940-1949  „ (869-032-00019^1)  . 

•1950-1999  (869432-00020-4) . 

•2000-End (86W)3240021-2) . 


33A)       Jan.  1, 1997 


26.00 
30.00 
17.00 
44.00 
22X10 
28.00 
31.00 
40A) 
45.00 
33.00 
41.00 
19.00 
40A) 
42J0O 
20J)0 


Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1,  1996 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1, 1996 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1. 1997 


.  (869-032-00022-1) 30.00       Jan.  1,  1997 


9  Parts: 

•1-199  (869-032-00023-9) 

•200-End (869-032-00024-7) 

10  Parts: 

•0-50  (869-028-00027-4) 

•51-199 (869432-00026-3) 

200-399 (869-028-00029-1) 

400-499 (869-028-0003(M) 

S00-€nd  (869-028-00031-2) 

•11  (869-032-000294) 

12  Parts: 

•1-199  (869-032-00030-1) . 

•200-219 (869432-00031-0) 

•220-299 (869432-000324) . 

•300-499 (86^432-00033-6) . 

•500-599 (86943240034-4) . 

'•600-End  (869-03240035-2)  . 

•IS  (869432-00036-1) . 


39.00 
33.00 

xjao 

31A) 
SJOO 

2)jao 

MJOO 
20i)0 


16J)0 
20.00 
34.00 
27A) 
24X0 
40W 


Jan.  1, 1997 
Jan.  1.  1997 

Jan.  1, 1996 
Jan.  1, 1997 
Jan.  1.  1996 
Jan.  I.  1996 
Jan.  1, 1996 

Jan.  1,  1997 

Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1, 1997 
Jan.  1. 1997 
Jan.  1.  1997 


TW* 
14 

1-59 (869-02840040-1) 

60-139 (869-02^40041-0) 

•140-199 (869-032-000394) 

•200-1199 (869432-00040^ 

•120O€nd (86W132-00041-7) 


151 

0-299  (869-032-000424) 

•300-799  (869-032-00043-3) 

•800-End (869-032-00044-1) 

1ft  p»»tm« 

0-149  (869-028-00048-7) 

150499 (869-028-000494) 

••1000-End  (869432-000464) 


171 

1-199  (869-028-000524) 

200-239 (86^428-00053-3) 

240*kJ  (869-028-00054-1) 

18  Parts: 

1-149  (869-028-00055-0) 

150-279 (869-028-000564) 

280-399 (869-028-000574) 

400-End  (86^428-00058-4) 


34A) 
30A) 
16A) 
30J)0 
21  A) 

21X» 
32J0D 
22J0O 

6.50 
19A) 
34J)0 

21.00 
2SJ0O 
31A) 

UJOO 
12J» 
\ZJ0O 
USD 

26A) 
23.00 
12.00 

20A) 
3&J0O 
32JaO 


191 

1-140 (869-028-00059-2) 

141-199 (869-028-000604) 

200-End  (869-02840061-4) 

20  Parts: 

1-399  (869-02840062-2) 

•400-499 (869-028-00063-1) 

5004nd  (869-02840064-9) 

21  Parts: 

•1-W (869-028-00065-7) 16A) 

•100-169 (869428-000664) 22X0 

•170-199 „ (869-028-00067-3) 29.00 

JJOO 
50A) 
28A) 
8iO 
SaJBO 
14X0 


23.00       Jan.  1,  1997 


•200-299 (869428-00068-1) 

•300-499 „ (86^428400694) 

•500499 (869-028-00070-3) 

•600-799 (869-02840071-1) 

•800-1299 (86942840072-0) 

•1300-End (86^428-00073-8) 

22  Parts: 

1-299 (869-028-000744) 

300-End  (869-028-00075-4) 

23 (86^428-00076-2) 

24  Parts: 

0-199  (869-028-00077-1) , 

200-219 (869-028-0007^9) , 

220-499 (869428-00079-7) , 

500499 (86^428-00080-1) . 

700499 (869-02840081-9) . 

900-1699 (869-02840082-7) . 

1700-End (869428-000834) . 

2S (869-028-00084-3) . 

26  Parts: 

§§  IX- 1-1 .60 

§§1.61-1.169 

§§1. 170-1 JOO 

§§1J01-1.400 

§§1.401-1.440 

§§1441-1^00 

§§1.501-1.640 

§§1.641-1.850 

§§1.851-1.907 

§§1.908-1.1000  .... 
§§1.1001-1.1400  .. 

§§1.I401-End  

2-29 

30-39  

40-49  


36X0 
24X0 

21.00 


30X0 
14X0 
13.00 
14X0 
13X0 
21X0 
14X0 

32.00 


.  (869-028-00085-1) 21X0 

.  (869-028-00086-0) 34X0 

.  (869-028400874) 24X0 

.  (869428400684) 1 7X0 

.  (86^)28-00089-4) 31 XO 

.  (669-028-000904)  22X0 

(869-028-000914) 21X0 

.  (869-02840092-4) 25.00 

.  (669-028-00093-2) 26X0 

.  (869428-00094-1) 26X0 

.  (869-02840095-9) 26.00 

(869-028-00096-7) 35.00 

(869428-000974) 28.00 

(869-02840098-3) 20X0 

,  (869-02840099-1) 13X0 


Jaa  1,1996 
Jan.  1. 1996 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1996 
Jan.  I,  1996 
Jan.  1, 1997 

Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr  1,  1996 
Apr.  1,  1996 

Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  I.  1996 

Apr.  1,  1996 

May  1,  1996 
May  I,  1996 
May  1,1996 
May  1, 1996 
May  1,  1996 
May  1. 1996 
May  I,  1996 

May  1, 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  I.  1996 
Apr.  I,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
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IX 


TWc  Stock  NucntMr 

50-299 (869-028-00100-^ 14.00 

30(M99 (869-028-00101-7) 25.00 

500-599 (869-028-00102-5) 6.00 

600-€nd (869-028-00103-3) 8.00 

27  Parts: 

1-199  (869-028-00104-1) 44J)0 

200-End  „ (869-028-00105-0) 13.00 

28  Parts: 

1-42  ~. (869-028-00106-*) 35.00 

43-«nd - (869-028-00107-6)  XJOO 

29  Parts: 

0^  (869-028-00108-4) 26.00 

100-499 (869^)28-00109-2) 12.00 

500-899 (869-028-001 10-6) 48iJ0 

900-1899 (869^^)28-001 1 M) 2a00 

1900-1910  (§§  1900  to 

1910.999) (86W)28-00112-2) 43.00 

1910  (§§19ia  1000  to 

end)  (869-028-00113-1) 27.00 

191 1-1925  (869-02»-001 14-9) 19.00 

1926 _ (869-028-001 15-7) 30.00 

1927-6x1 (869^028-001 16-5) 38.00 


30 

1-199  (869^)28-001 17-3) 33.00 

200-699 (869^)28-001 18-1) 26.00 

700-£nd (869-028-00119-0) XJOO 

0-199  (869^028-00120-3) 20.00 

200-€nd  (869-02*-00121-l) 33.00 

32  Parts: 

1-39,  Vol.  i 15.00 


Revision  Oal* 
Apr.  1.  1996 
Ape.  1.  1996 

«Apr.  1,  1990 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 

July  I,  1996 
July  1.1996 

July  1.1996 
July  1.1996 
J»iy  1.1996 
July  1.  1996 

July  1,1996 

July  1.1996 
July  1.1996 
July  1.1996 
July  1.1996 

July  1.  1996 
July  1.  1996 
July  1.  1996 

July  I.  1996 
July  1.1996 

2July  1,  1964 
2July  1.  1964 
2July  1,1984 
July  1,  1996 
July  1.  1996 
July  1,  1996 
*July  1.  1991 
July  1.1996 
July  1,1996 

July  1.1996 
July  1,1996 
July  1.1996 

July  1. 1996 
July  1.1996 
July  1.1996 


1-39,  Vol.  II ~ '9  00 

1-39.  Vol.  Ill 1800 

1-190  (869^)28-00122-0) 42.00 

191-399 (869-028-<»123-«) 50.00 

400-629 (869-028-00124-6) 34.00 

630-699 (86W)28-00125-4) 14.00 

700-799 (869-028-00126-2) 28.00 

800-€nd  (869-028-00127-1) 28.00 

33  Parts: 

1-124  (869-028-00126-9) 26J)0 

125-199 (869-026^)0129-7) 35.00 

200-€nd  (869-028-00130-1) 32.00 

34  Parts: 

1-299  (669^)28-00131-9) 27.00 

300-399 (869-028-00132-7) 27JX) 

400-fnd  (669-028-00133-5) 46.00 

36 (869-026-00134-3) ISJO        July  1.  1996 

1-199  „ (869-028-0013S-1) 20.00        July  1.  1996 

200-Cnd  (869-028-00136-0) 48.00        July  1.  1996 

37  (869-028-00137-6) ZiSJO        July  1.  1996 

38  Parts: 

0-17  (669-026-00136-6) 34.00        July  1.  1996 

16-{nd  (669-028-00139-4) 38.00        July  1.  1996 

30 (869-0260014(^8) 2300        J»iy  1.  1996 

40  Parts: 

•1-51  (869-026-00141-6) 50.00        July  1.  1996 

•52 (869-028-00142-4) 51.00        July  1.  1996 

•63-59  (869-028-00143-2) 14.00        July  1.  1996 

60  (869-028O0144-1)  47.00        July  1.  1996 

•61-71 (869-028-00145-9) 47O0        July  1.  1996 

•72-80  .: (66W)26-00146-7) J4O0        July  1,  1996 

•61-65  (669-028-00147-5) 3100        July  1.  1996 

86  - (869-026-00146-3) 46.00        July  1,  1996 

•87-135 (669-026-00149-1) 35.00        July  1.  1996 

•136-149 (869^)28-00150-5) 3500        July  1.  1996 

•150-189 (669O26-00151-3) 33.00        July  1.  1996 

•190-2S9 (869-026-00152-1) 22.00        July  1.  1996 


Title  Stodc  NumtMT 

•260-299 (669-028-00153-0) 53.00 

•300-399  .._ (669-028-00154-6) 28.00 

•400-424 (669-028-00155-6) 33.00 

•425-699 (869-026-00156-4) 36.00 

•700-769 (669^)26-00157-2) 33O0 

•790-€nd (869-O28-0O156-7) 19.00 

4lCttaplars: 

1,  1-1  to  1-10 13.00 

1 , 1-1 1  to  Appendn.  2  (2  Reserved) 13.00 

v&  14.00 

7                6.00 

8  ""'    4.50 

9      13O0 

lO^i?  9.50 

18.  Vol.  I.  Ports  1-5  13O0 

18,  Vol.  II,  Paris  6-19 - 13O0 

16,  Vol.  HI,  Ports  20-52 - 13O0 

19-100  13-00 

1-100  (669-028-00159-9) 12.00 

101 (869-026-0016O-2) 36.00 

102-200 (869-C28-00161-1) 17.00 

201-€nd (66W»28-00162-9) 1700 


Revision  Oal* 
July  1,  1996 
July  1.1996 
July  1.1996 
July  1.1996 
July  1.1996 
July  1.1996 

iJuly  1. 1964 

3July  1.1984 

3July  1. 1964 

3July  1.  1964 

3July  1,1964 

»July  1. 1964 

3July  1.1964 

3July  1.1964 

>July  1.  1964 

JJuly  1.1964 

3July  1.  1964 

July  1.1996 

July  1.1996 

July  1.1996 

July  I.  1996 


42  Parts: 

•1-399  (86W)28-00163-7) 32.00  (Jet.  1.  1996 

•400-429 (669-O26-00164-5) 34.00  Oct.  1.  1996 

•430-End (669-026-00165-3) 44.00  Oct.  1,  1996 

43  Parts: 

•1^999  (669-028-00166-1) 30.00  Oct.  1.  1996 

•lOOO^nd  (86W)26-00167-0) 45.00  Oct.  1.  1996 

(869-026-00166-6) 31.00  Oct.  1.  1996 


•1-199.'. (86^026-00169-6) 26.00  Oct.  1.  1996 

•200-499 _ (869-026-00170-0) 14.00  *Oct.  1.  1995 

•500-1199 (669-028-00171-*) 30.00  Oct.  1.  1996 

•1200-End (869-026-00172-6) 36.00  Oct.  1.  1996 

•1-40 (669-026-00173-4) 26.00  Oct.  1.  1996 

•41-69.- (869-028-00174-2) 21.00  Oct.  1.  1996 

•70^  (669-026-00175-1) 1100  Oct.  1.  1996 

•90-139 (669-026-00176-9) 26O0  Oct.  1.  1996 

•140-155 (869-026-00177-7) 15.00  Oct.  1.  1996 

•156-165 (669-028-00178-5) 2a00  Oct.  1,  1996 

•166-199 (669-026K)0179-3) 22.00  Oct.  1.  1996 

•200-499 (869-026-00180-7) 21.00  Oct.  1.  1996 

•500-End (869-(>26-00161-5) 17.00  Oct.  1.  1996 

47  Parts: 

•0-19  (669^)28-00162-3) 35O0  Oct.  1,  1996 

•20-39  (669-026-0016>1) 2600  Oct.  1.  1996 

•40-69  „ (869-026-0016«») 16.00  Oct.  1.  1996 

•70-79  (669-026-00165-6) 33O0  Oct.  1,  1996 

•60-€nd  (669-028-00186-6) 39.00  Oct.  1.  1996 

48  Chapters: 

•1  (Ports  1-51)  (869-028-00187-4) 45.00  Oct.  1.  1996 

•1  (Ports  52-99)  (669-026-00186-2) 29.00  Oct.  1.  1996 

•2  (P«»ts  201-251) (669-028-00189-1) 22.00  Oct.  1.  1996 

•2  0»a1s  252-299) (669-026-00190-4) 16.00  Oct.  1.  1996 

•3-6 (669-026-00191-2) 30.00  Oct.  1,  1996 

•7-14  (869-028-00192-1) 2900  Oct.  1.  1996 

•15-26  (869-026-O019i-9) 36.00  Oct.  1.  1996 

•29-Er)d (669-026-00194-7) 2500  Oct.  1.  1996 

•1^  (669-026-0019Sr6) 32.00  Oct.  1,  1996 

•100-165 (669-026-00196-3) 50.00  Oct.  1.  1996 

•186-199 (669-026O0197-1) 14.00  Oct.  1.  1996 

•200-399 (669-026-00198-0) 3900  Oct.  1.  1996 

•400-999 (669-026-00199-8) 49.00  Oct.  1.  1996 

•1000-1199  ._ (669^)26-00200-6) 23.00  Oct.  1,  1996 

•1200-€nd (669-026-00201-3) 15.00  Oct.  1.  1996 

50  Parts: 

•1-199  (669-026-00202-1) 34O0  Oct.l.  1996 

•200-599 (869^)26-00203-0) 22O0  Oct.  1.  1996 


TW«    ,                             SlociiHuii*sr  Pries      RsvisionOMs 

•60O<nd (869-028-00204-8) 26O0       Oct.  1.  1996 

CFR  lr)dex  ond  Findngs 
Aids (869-02*00051-7) 3500       Jon.  1.  1996 

Complete  1997  CFR  set 951.00  1997 

Microfjctie  CFR  Edition; 

Subscription  (moiled  as  issued) 247.00  19»7 

Individual  copies i.00  1997 

Complete  set  (one-time  moing)  .- 264.00  1996 

Complele  set  (one-time  mailing) 264.00  1995 

*  Becojse  Trtle  3  is  on  annual  comptlationT  this  volume  and  all  previous  volumes 
stKMid  be  retained  as  a  permanent  reference  source. 

»n>e  Aiy  1,  1985  edition  ol  J2  CFB  Ports  1-189  contains  a  note  only  tor 
Ports  1-39  induswe.  For  tf»e  M  text  of  tt>e  Defense  Acquisition  Regulations 
in  Parts  1-39,  consuH  ttie  ttvee  CFR  volumes  issued  as  of  July  1,  1964,  containing 
ttwse  parts. 

^Ihe  Mi  1,  1985  edition  of  41  CFR  Ctwpters  1-100  contains  a  note  only 
lor  Chapters  I  to  49  Inclusive.  For  the  im  text  of  procurement  regulolions 
In  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  Jiiy  I. 
1964  containing  those  chapters. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
I.  1990  to  Mar.  31.  1996.  The  CFR  volume  issued  April  1,  1990,  should  t>e 
retained. 

»No  amendments  to  this  volume  were  promUgaled  during  the  period  July 
1,  1991  to  June  30,  1996.  The  CFR  volume  Issued  July  1,  1991,  shotM  tiejetained. 


•No  amendments  were  prorrMgoted  during  the  period  October  1,  1995  to 
September  30,  1996.  The  CFR  volume  issued  October  1.  1995  should  be  retaned. 
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For  infonnation-on  briefings  in  Washington,  DC,  Long 
Beach  and  San  Francisco,  CA,  and  Anchorage,  AK,  see 
the  announcements  on  the  inside  cover  of  ti^is  issue  and 
in  the  Reader  Aids. 
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by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408.  under  the  Federal 
Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Docimients,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
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Achninistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  fiom 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web:  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661:  type  swais,  then  login 
as  guest  (no  [>assword  required).  For  general  information  about 
GK)  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccessOgpo.gov;  by  foxing  to  (202) 
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edition  is  S555,  or  $607  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
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subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound:  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
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15250-7954. 
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Single  copies^Mck  copies: 
Paper  or  fiche  512-1600 

Assistance  with  public  single  copies  512-1603 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  iKfaar  laiaphona  nunlwrs.  •••  tha  Reader  Aids  Mdifm  al  the  end  of 
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NOW  AVAILABLE  ONLINE 

The  lanuary  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free.  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

lMtp://www  jiara.govAur  a/MiegAldh/ddhoal  Jtfml 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infodfedreg.nara.gov 


FEDfXAL  KEGISTEK  WOKKSHOr 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
,  HOW  TO  USE  IT 

FOR:         Any  person  who  ums  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  GRica  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  Tha  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  eleraenu  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  pix>vide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

June  17,  1997  at  9:00  am 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street.  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA'nONS:  202-523-4538 

FOR  AOOmONAL  ■nSHQS  tS  INC  ANNOUNCCMENT  M  READER  ADS 
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Agricultural  Mariteting  Servica 

RULES 

Pork  promotion,  research,  and  consumer  infonnation: 

Assessment  rate  increase,  26205-26207 
PROPOSED  RULES 
Milk  marketing  orders: 

New  Mexico-West  Texas,  26257-26258 

Texas,  26255-26257 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agency 

See  Federal  Crop  Insurance  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Business-Cooperative  Service 
See  Riiral  Housing  Service 
See  Rural  Utilities  Service 

Army  Department 

See  Engineers  Corps 

Assassination  Records  Review  Board 

NOTICES 

Meetings:  Sunshine  Act,  26282 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Childhood  lead  poisoning  prevention  program,  26315- 
26319 
Meetings: 
Chronic  Fatigue  Syndrome  Coordinating  Committee, 
26319 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  263 1&- 
26320 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California,  26282 

CoastGuard 

RUI^S 

Regattas  and  marine  parades: 
Cahfomia  Cup  Race,  26229 
NOTICES 

Designated  areas: 
Eighth  Coast  Guard  EHstrict  Regional  Examination  Center; 
issuance  of  first  class  pilot  licenses  and 
endorsements,  26345 
National  preparedness  for  response  exercise  program; 
workshop  and  conmient  request,  26346 

Commerce  Department 

See  International  Trade  Administration 


See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  the  Currency 

NOTICES 

Capital  and  accotmting  standards  differences  among 

Federal  banking  and  thrift  agmicies;  report  to  Congress, 

26355-26362 

Corporation  for  National  and  Community  Service 

NOTICES 

Foster  grandparent  and  senior  companion  programs; 
income  eligibility  levels,  26294-26296 

Defense  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Defense  Intelligence  Agency  Scientific  Advisory  Board, 
26296,  26297 

Dependents'  Education  Advisory  Council.  26296-26297 

Wage  Committee.  26296 

Employment  and  Training  Administration 

NOTICES 

Unemployment  compensation: 

,   Ex-servicemembers;  remimeration  schedules,  26329 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Conunission 

NOTICES 

Defense  Nuclear  Facilities  Safety  Board  recommendations: 

Uranium-233;  safe  storage,  26298 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Idaho  National  Engineering  and  Environmental 

Laboratory,  26297 
Oak  Ridge  Reservation,  26297-26298 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Committees;  estabUshment,  renewal,  termination,  etc: 
National  Electric  and  Magnetic  Field  Advisory 
Committee.  26298 

Engineers  Corps 

RULES 

Army  Department  pennits  processing;  editorial  changes, 
26229-26230 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Minnesota,  26230-26235 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas: 

Minnesota.  26266 
Water  pollution  control: 

Ocean  diunping;  site  designations — 
Mud  Dump  Site.  NJ  and  NY,  26267-26279 
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NOTICES 

Agency  infoimation  collection  activities: 

Proposed  collection;  comment  request,  26303-26304 
Meetings: 
Enforcement  and  compliance  assurance  program  national 
performance  measures  strategy;  stakeholders/ 
regulatory  partners.  26304-26305 
Pesticide,  food,  and  feed  additive  petitions: 

DowElanco  et  al.,  26305-26313 
Pesticides;  emergency  exemptions,  etc.: 

Carbofuran.  26313-26314 
Superfund  program: 
Prospective  purchaser  agreements — 
Autodeposition  Site.  IL.  26314 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Service  Agency 

RULES 

Program  regulaUons: 
Housing  preservation  grant  program,  26207-26211 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospace  Technologies  of  Australia,  26221-26223 

Fairchild,  26223-26224 
Qass  E  airspace:  correction.  26224-26225 

PROPOSED  RULES 
Airworthiness  directives: 

Empresa  Brasileira  de  Aeronautica,  S.A.  (EMBRAER), 
26258-26261 

Raytheon.  26261-26263 
Class  E  airspace,  26263-26266 
NOTICES 
Exemption  petitions;  summary  and  disposition.  26346 

Federal  Communications  Commission 

RULES 

Communications  equipment: 
Radio  frequency  devices — 
Spread  spectnmi  transmission  systems  operation  in 
915.  2450,  and  5800  MHz  bands;  frequency 
hopping  reduction,  etc..  26239-26245 
Television  broadcasting: 
Telecommunications  Act  of  1996 —  - 
Open  video  systems;  reporting  and  recordkeeping 

requirements.  26235-26239 
Sexually  explicit  adult  programming;  scrambling  or 
blocking;  enforcement  date,  26245-26246 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regiilations: 

Fresh  market  sweet  com 
Correction,  26205 
PROPOSED  RULES 
Crop  insurance  regulations: 

Tobacco.  26248-26252 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
KCS  Power  Marketing,  Inc..  et  al..  26301-26303 

Applications,  hearings,  detenninations,  etc.: 
Egan  Hub  Partners.  L.P..  26299 
Koch  Gateway  Pipeline  Co.,  26299- 


Mobile  Bay  Pipeline  Co.,  26299 

Transcontinental  Gas  Pipe  Line  Corp.,  26300-26301 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Crow  Wing  County,  MN,  26346-26347 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
National  Railroad  Passenger  Corp.  (AMTRAK),  26347- 
26348 

Federal  Reserve  System 

RULES 

Availabihty  of  funds  and  collection  of  checks  (Regulation 
CC): 

Technical  amendments,  26220-26221 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  26314-26315 

Formations,  acquisitions,  and  mergers,  26315 

Permissible  nonbanking  activities,  26315 
Meetings;  Sunshine  Act,  26315 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 
Georgetown  County,  SC;  red-cockaded  woodpeckers, 
26322-26323 

Food  and  Drug  Administration 

RULES 

Food  additives: 

1.3-butylene  glycol,  26225-26228 
Medical  devices: 

Investigational  use  devices;  export  requirements; 
tedmical  amendment,  26228-26229 
NOTICES 
Meetings: 

System  suitability  for  chromatographic  analysis;  public 
workshop,  26320 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HAACP)  systems — 
Technical  corrections  and  amendments,  26211-26219 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  26326-26328 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Rocky  Moimtain  region,  26280-26281 
Meetings: 

National  Urban  and  Community  Forestry  Advisory 
Council,  26281-26282 

General  Services  Administration 

RULES 

Federal  travel: 
Last  move  home  benefits  for  immediate  family  of 
deceased  employees,  etc..  26374-26375 


Grain  Inspection,  Paclcers  and  Stocicyards  Administration 

PROPOSED  RULES 
Fees: 
Official  inspection  and  weighing  services,  26252-26255 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administiatlon 

NOTICES 
Meetings: 
National  Health  Service  Corps  NaticHial  Advisory 
Council,  26320 

Housing  and  Urtian  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Emergency  shelter  grants  program — 
Indian  tribes  and  Alaskan  Native  villages;  set-aside 
allocation;  correction,  26322 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26362-26365 

IntsmatiOfMl  Trade  Administration 

NOTICES 
Antidimiping: 
Cut-to-length  carbon  steel  plate  bom — 

Belgium.  26282-26283 
Granular  polytetrafluoroethylene  resin  from — 

Italy,  26283-26286 
Welded  carbon  steel  pipe  and  tube  from — 
Tiukey,  26286-26289 
Countervailing  duties: 
Extruded  n&ber  thread  from — 
Malaysia,  26289-26292 
Countervailing  duty  orders: 
Determinations  not  to  revoke.  26292-26293 

Justice  Department 

See  Foreign  Claims  Settlement  Commission 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  26328 

Labor  Department 

See  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  26328- 
26329 


Land  Itanagement  Bureau 

NOTICES 

Public  land  ordera: 
California.  26324 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26348 

National  Highway  Trafllc  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  detenninations,  26348-26352 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Digital  signature  standard,  26293-26294 
Public-key  based  cryptographic  key  agreement  and 
exchange,  26294 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Institute  of  AUergy  and  Infectious  Diseases, 
26320-26321 

National  Institute  of  Mental  Health.  26321 

National  Oceanic  artd  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ala^;  fishwies  of  Exclusive  Economic  Zone — 
Pacific  halibut  and  sablefish.  26246-26247 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Cape  Cod  NaticHial  Seashore.  MA;  golf  course  facilities 

and  services  op««tion.  26324 
Everglades  National  Park,  FL;  TW  Recreational  Services, 

Inc.,  26325 
Gateway  National  Recreation  Area;  food  service  fedUties 
and  services.  26325 
Environmental  statements;  availability,  etc: 

Natural  Bridges  National  Monument.  UT.  26325-26326 
National  Register  of  Historic  Places: 
Pending  nominations.  26326 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Simshine  Act.  26329 

Nudear  Regulatory  Commission 

RULES 
Practice  rules: 

Domestic  licensing  proceedings — 
Informal  small  entity  guidance.  26219-26220 
NOTICES 
Enviroimiental  statements:  availability,  etc: 

Toledo  Edison  Co.  et  aL,  26330-26331 
Generic  letters: 

Emergency  core  cooling  and  containment  spray  systems; 
degradation  potential,  26331-26340 
Meetings;  Sunriiine  Act,  26340-26341 
Applications,  hearing,  detenninations.  etc.: 

Peco  Energy  Co.  et  al.,  26329-26330 

Pennsylvania  Power  &  Light  Co.,  26330 
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Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings,  26341 

Presidential  Documents 

PnOCLAMATIONS 
Special  observances: 
Defense  Transportation  Day,  National,  and  National 
Transportation  Week  (Proc.  7002),  26379-26380 
ADMmiSTRATIVE  ORDERS 

Human  subjects  of  classiBed  research;  strengthened 

protections  (Memorandum  of  March  27,  1997),  26369- 
26371 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  26342 
Meetings:  Sunshine  Act,  26342 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Housing  preservation  grant  program.  26207-26211 

Rural  Housing  Service 

RULES 

Program  regulations: 
Housing  preservation  grant  program,  26207-26211 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Housing  preservation  grant  program,  26207-26211 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Delta  Clearing  Corp.,  26342-26344 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Kentucky,  26344 

Minnesota,  26344-26345 
Applications,  hearings,  determinations,  etc.: 

Blue  Ridge  Investors  LP.,  26344 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings:  • 

SAMHSA  special  emphasis  panels,  26321 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Corp.  et  al.,  26352-26355 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration  - 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  26345 

Treasury  Department 

See  Comptroller  of  the  Ciurency 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Painting  the  Universe:  Frantisek  Kupka,  Pioneer  in 
Abstraction,  26365 


Separate  Parts  In  This  Issue 

Part  II 

The  President,  26369-26371 

Part  III 

General  Services  Administration,  26374-26375 

Partly 

The  President.  26379-26380 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electrortlc  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Fedend  RegutBT 
Vol.  62,  No.  92 

Tuesday,  May  13,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Kisuranc*  Corporation 

7CFR  Part 457 

Common  Crop  Insurance  Regulations, 
Fresh  Martcet  S«veet  Com  Crop 
Insurance  Provisions;  Correction 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  document  contains  a 
correction  to  the  final  regulation  which 
was  published  Friday,  March  28, 1997 
(62  FR  14781-14786).  The  regulation 
pertains  to  the  insurance  of  fresh  market 
sweet  com. 

EFFECTIVE  DATE:  May  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Insiuance  Management 
Specialist,  Research  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agricultiue.  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insiired,  include  the 
current  fresh  market  sweet  com 
endorsement  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
efCect  of  the  cujrent  fresh  market  sweet 
com  endorsement  to  the  1997  and  prior 
crop  years. 

Need  for  Correction 

As  published,  the  final  regulation ' 
contained  an  error  which  may  prove  to 
be  misleading  and  is  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  on 
March  28. 1997,  of  Uie  final  regulation 
at  62  FR  14781-14786  is  corrected  as 
follows: 

PART  457— (CORRECTED] 

§457.129    [Corractod] 

On  page  14785,  in  the  third  column, 
in  §457.129,  section  14(b)(2)  is 
corrected  to  read: 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  this  percentage  Cor  the  applicable 
stage  (see  section  3(d)); 

Signed  in  Washington  DC,  on  May  7, 1997. 
Kenneth  D.  Adwnnan, 
Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-12451  FUed  S-12-97;  8:45  am] 

BHJJNO  CODE  3410-Oa-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  1230 
[Na  LS-«7-001] 

Pork  Promotion.  Research,  and 
Consumer  Information  Order- 
Increase  in  Importer  Assesamenta 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion.  Research,  and  Consumer 
Information  Act  (Act)  of  1985  and  the 
Pork  Promotion.  Reseaitih.  and 
Consumer  Information  Order  (Order) 
issued  thereimder,  this  final  rule 
increases  by  eight-hundredths  of  a  cent 
per  pound  the  amount  of  the  assessment 
per  pound  due  on  imported  porii  and 
poik  products  to  reflect  an  increase  in 
the  1996  five-maiket  average  price  for 
domestic  barrows  and  gilts,  lliis  action 
brings  the  equivalent  mariwt  value  of 
the  live  aninials  from  which  such 
imported  pork  and  pork  products  were 
derived  in  line  with  the  maricet  values 
of  domestic  porcine  animals.  These 
changes  will  facilitate  the  continued 
collection  of  assessments  on  imported 
porcine  animals,  pork,  and  poric 
p^XKlucts. 

B-TECnVE  DATE:  June  12, 1997. 
FOR  FURTHER  WTOnMATlON  CONTACT: 
Ralph  L.  Tapp.  Chief.  Marketing 
Pn^rams  Branch,  202/720-1115. 


SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  determined  not  significant 
for  purposes  of  Executive  Order  12866 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  is  not  intended  to 
have  a  retroactive  effect  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  the 
regulation  of  such  activity  (other  than  a 
r^ulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 
of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act.  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jurisdiction  to  review 
the  Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  United 
States  Code  (U.S.C.)  601  et  seq.),  the 
Agricultural  Marketing  Service  (AMS) 
hais  considered  the  economic  impact  of 
this  final  action  on  small  entities.  The 
effect  of  the  Order  upon  small  entities 
was  disciissed  in  the  September  5, 1986, 
issue  of  the  Federal  Re^ster  (51  FR 
31898),  and  it  was  determined  that  the 
Ordw  would  not  have  a  significant 
effect  upon  a  substantial  number  of 
small  entities.  Many  of  the  estimated 
200  importers  may  be  classified  as  small 
entities  under  the  Small  Business 
Administration  definition  (13  CFR 
121.601).  This  final  rule  increases  the 
amount  of  assessments  on  imported 
pork  and  pork  products  subject  to 

lent  by  eight-himdredths  of  a 
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Live  porcine 


26206  Federal  Register  /  Vol.  62.  No.  92  /  Tuesday.  May  13.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  92  /  Tuesday.  May  13,  1997  /  Rules  and  Regulations         26207 


cent  per  pound,  or  as  expressed  in  c6nts 
per  Idlogram,  nineteen-hundredths  of  a 
cent  per  kilogram.  This  increase  is 
consistent  with  the  increase  in  the 
annual  price  of  domestic  barrows  and 
gilts  for  calendar  year  1996.  Adjusting 
the  assessments  on  imported  pork  and 
pork  products  would  result  in  an 
estimated  increase  in  assessments  of 
$422,000  over  a  12-month  period. 
Assessments  collected  for  1996  were 
$2,804,935.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23. 1985. 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consiuner  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  in  1991  (56  FR 
51635)  and  to  0.45  percent  effective 
September  3,  1995  (60  FR  29963).  The 
filial  Order  establishing  a  pork 
promotion,  research,  and  consiuner 
information  program  was  published  in 
the  September  5,  1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909.  53  FR  30243,  56  FR  4. 
56  FR  51635,  and  60  FR  29963)  and 
assessments  began  on  November  1, 
1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  the  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.45  percent  of  the 
animal's  declared  value  and  importers 
of  pork  and  pork  products  to  pay  USCS. 
upon  importation,  the  assessment  of 
0.45  percent  of  the  market  value  of  the 
live  porcine  animals  from  which  such 
pork  and  pork  products  were  produced. 
This  final  rule  increases  the  assessments 
on  all  of  the  imported  pork  and  pork 
products  subject  to  assessment  as 
published  in  the  Federal  Register  as  a 
final  rule  June  7, 1995,  and  effective 
September  3.  1995;  (60  FR  29965).  This 
increase  is  consistent  with  the  increase 
in  the  annual  average  price  of  domestic 
barrows  and  gilts  for  calendar  year  1996 
as  reported  by  USD  A,  AMS,  Livestock 
and  Grain  Market  News  (LGMN) 
Branch.  This  increase  in  assessments 
will  make  the  equivalent  market  value 


of  the  live  porcine  animal  bom  which 
the  imported  pore  and  pork  products 
were  derived  reflect  the  recent  increase 
in  the  market  value  of  domestic  porcine 
animals,  thereby  promoting 
comparability  between  importer  and 
domestic  assessments.  This  final  rule 
will  not  change  the  current  assessment 
rate  of  0.45  percent  of  the  market  value. 
The  methodology  for  determining  the 
per  pound  amoimts  for  imported  pork 
and  pork  products  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  published 
in  the  September  5. 1986.  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  Department's 
Statistical  Bulletin  No.  697  "Conversion 
Factors  and  Weights  and  Measures." 
These  conversion  factors  take  into 
account  the  removal  of  bone,  weight  lost 
in  cooking  or  other  processing,  and  the 
nonpork  components  of  pork  products. 
Secondly,  the  carcass  weight  equivalent 
is  converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  USDA,  AMS, 
LGMN  Branch.  This  average  price  is 
published  on  a  yearly  basis  during  the 
month  of  January  in  LGMN  Branch's 
publication  "Livestock,  Meat,  and  Wool 
Weekly  Summary  and  Statistics." 
Finally,  the  equivalent  value  is 
multipUed  by  the  applicable  assessment 
rate  of  0.45  pwrcent  due  on  imported 
pork  and  pork  products.  The  end  result 
is  expressed  in  an  amoimt  per  pound  for 
each  ty}>e  of  pork  or  pork  product.  To 
determine  the  amount  per  kilogram  for 
pork  and  pork  products  subject  to 
assessment  under  the  Act  and  Order,  the 
cent  p>er  pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 


The  average  aimual  market  price 
increased  fitjm  $41.99  in  1995  to  $52.77 
in  1996.  an  increase  of  about  25  percent 
This  increase  will  result  in  a 
corresponding  increase  in  assessments 
for  all  HTS  numbers  listed  in  the  table 
in  §  1230.110.  60  FR  29965;  June  7. 
1995.  of  an  amount  equal  to  eight- 
himdredths  of  a  cent  per  pound,  or  as 
expressed  in  cents  per  kilogram, 
nineteen-hundredths  of  a  cent  per 
kilogram.  Based  on  the  most  recent 
available  Department  of  Commerce. 
Bureau  of  Census,  data  on  the  volume 
of  imported  pork  and  pork  products,  the 
increase  in  assessment  amounts  would 
result  in  an  estimated  $422,000  increase 
in  assessments  over  a  12-month  period. 

On  February  26. 1997.  AMS 
published  in  the  Federal  Register  (62 
FR  8639)  a  proposed  rule  which  would 
increase  the  per  pound  assessment  on 
imported  pork  and  pork  products 
consistent  with  increases  in  the  1996 
average  prices  of  domestic  barrows  and 
gilts  to  provide  comparability  between 
imported  and  domestic  assessments. 
The  proposal  was  published  with  a 
request  for  comments  by  March  28, 
1997.  No  comments  were  received. 

Accordingly,  this  final  rule 
establishes  the  new  per-pound  and  per- 
kilogram  assessments  on  imported  pork 
and  pork  products. 

List  of  Subiects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research,  Marketing  agreement.  Meat 
and  meat  products.  Fork  and  poik 
products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1230  is  amended 
as  follows: 

PART  1230-PORK  PROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION: 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B— {Amended] 

2.  Section  1230.110  is  revised  to  read 
as  follows: 

f  1230.110    Asaeeaments  on  imported  porii 
and  portt  producta. 

(a)  The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Uve  porcine 
animals 


0103.91.0000 
0103.92.0000 


Assessment 


0.45  percent  Customs  Entered  Value 
0.45  percent  Customs  Entered  Vaiue 


(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  tiie  rates 
specified. 


Pork  and  pork  prod- 

Assessment 

ucts 

cents/lb 

cental 

0203.11.0000  

.34 

.34 

.34 

.34 

.34 

.39 

.39 

.34 

.34 

.34 

.34 

.34 

.39 

.34 

.34 

.34 

.34. 

.34 

.34 

.34 

.34 

.39 

.39 

.47 

.47 

.51 

31 

.34 

.51 

.51 

.34 

.47 

.39 

749564 

0203.12.1010  

749564 

0203.12.1020  

749564 

0203.12.9010  

749564 

0203.12.9020  

749564 

0203.19,2010  

859794 

0203.19.2090  

859794 

0203.19.4010  

749564 

0203.19.4090  

749564 

0203.21.0000  

749564 

0203.22.1000  

749564 

0203.22.9000  

749564 

0203.29.2000  

859794 

0203.29.4000  

.749564 

0206.30.0000  

749564 

0206.41.0000  

749564 

0206.49.0000  

0210.11.0010 

0210.11.0020  

.749564 
.749564 
749564 

0210.12.0020  

749564 

0210.12.0040  

749564 

0210.19.0010  

859794 

0210.19.0090  

859794 

1601.00.2010  

1  036162 

1601.00.2090  

1  036162 

1602.41.2020  

1  124346 

1602.41.2040  

1  124346 

1602.41.9000  

749564 

1602.42.2020 

1  124346 

1602.42.2040  

1  124346 

1602.42.4000  

749564 

1602.492000  

1  036162 

1602.49.4000  

859794 

Live  porcine 
animals 


0103.10.0000 


Assessment 


Dated:  May  7, 1997. 
Bairy  Carpeoter. 

Director,  Livestock  and  Seed  Division. 
(FR  Doc.  97-12500  Filed  5-12-97;  8:45  am] 
BNJJNQ  OOOe  3410-(»-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Servtca;  Rural 
Buainasa-Cooparatlva  Sarvica;  Rural 
Utilltiaa  Sarvica:  Farm  Sarvica  Agancy 

7CFRPart1944 
fWi057S-AB43 

Houaing  Praaarvation  Grant  Program 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service.  Rural 
Utilities  Service,  and  Farm  Service 
Agency.  USDA. 
ACTKM:  Final  rule. 


0.45  percent  Customs  Entered  Value 


SUMMARY:  The  Rural  Housing  Service 
(RHS).  a  successor  agency  to  the 
Farmers  Home  Administration  (FmHA), 
is  amending  its  Housing  Preservation 
Grant  regulations.  The  purpose  is  to 
allow  replacement  housing  where  the 
grantee  has  determined  that  the  costs  for 
repair  and  rehabilitation  on  the 
recipient's  (individual  homeowners 
only)  existing  housing  are  not 
economically  feasible  or  practical. 
These  revisions  will  bring  the 
regulations  into  conformance  with  the 
Housing  and  Community  Development 
Act  of  1992  amending  the  Housing 
Preservation  Grant  program,  section  533 
of  the  Housing  Act  of  1949. 
EFFECTIVE  DATE:  June  12. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Sue 
M.  Harris-Green.  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  United 
States  Department  of  Agriculture. 
Washington,  DC  20250,  telephone  (202) 
720-1606  (this  is  not  a  toll-free 
number). 

SUPPt.EMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

P^>erworic  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  OMB 
imder  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0115  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirement  from  those 
approved  by  OMB. 

Civil  Justice  Refenn 

This  final  rule  has  been  reviewed 
under  Ejcecutive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  No 
retroactive  efiisct  will  be  given  to  this 
rule;  and  (3)  Administrative  proceedings 
in  accordance  with  the  regulations  of 
the  agency  published  at  7  CFR  part  11. 
must  be  exhausted  before  bringing  suit 


Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  established  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA. 
Federal  agencies  generally  must  prepare 
a  written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local,  or 
tribal  governments,  in  the  a^regate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costiy, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Titie  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Environmental  Impart  Statement 

This  docimient  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  hiunan  environment  and 
in  accordance  with  the  national 
Enviroimiental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Programs  Afiiscted 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.433.  Rural  Housing 
Preservation  Grants. 

IntBrgovemmental  Consultation 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials  (7  CFR  part  3015.  subpart  V.  48 
FR  29115.  June  24. 1983).  The  Rural 
Housing  Service  has  conducted 
intergpvemmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-).  "Intergovernmental  Review  of 
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4.  Section  1944.653  is  amended  by 
addinff  a  sentence  tn  the  nnH  nf  thn 


Niimhor  nf  hnrinwn« 


Ideal  num-         (2)  Shall  document  the  basis  for  the 
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Farmers  Home  Administration  Programs 
and  Activities." 

Background  Information 

The  final  rule  incorporates  title  VII, 
section  711  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  dated  October  28, 
1992)  amending  section  533  of  the 
Housing  Act  of  1949,  42  U.S.C.  1490m. 
allowing  for  replacement  housing  where 
the  grantee  has  determined  that  the 
costs  for  repair  and  rehabilitation  on  the 
recipient's  (individual  homeowners 
only)  existing  housing  is  not 
economically  feasible.  RHS  is  making 
no  other  significant  changes  other  than 
to  implement  this  statutory  authority. 

Public  Comments 

The  Rural  Housing  Service  received 
11  comments  on  the  April  17, 1995, 
proposed  rule  (60  PR  19168).  The 
comments  were  from  public  and 
nonprofit  organizations,  governmental 
entities,  and  advocacy  groups  for 
housing. 

General 

Comment:  One  commented  stated  that 
the  rule  should  permit  replacement 
housing  when  it  is  less  expensive  than 
rehabilitation,  even  if  the  dwelling  is 
not  beyond  repair  or  rehabilitation. 

Rami  Housing  Service  Response:  The 
law  restricts  the  use  of  housing 
preservation  grant  funds  for 
replacement  housing  if  it  is  not 
economically  feasible  for  rehabilitation 
regardless  of  expense.  The  Agency, 
therefore,  must  only  consider  the 
economic  feasibility  of  rehabilitation.  In 
light  of  the  comment  and  to  reduce 
confusion  caused  by  the  term  "beyond 
repair  or  rehabilitation,"  we  have 
changed  §  1944.651(a).  §1944.652  (a), 
and  §1944.653  to  state  that  individual 
housing  that  is  owner  occupied  may 
qualify  for  replacement  housing  when  it 
is  determined  by  the  grantee  that  the 
housing  is  not  economically  feasible  fos 
repair  or  rehabilitation. 

Comment:  Comments  were  directed  to 
the  proposed  rule  in  §1944.659(b)(2) 
which  requires  that  an  individual 
homeowner  must  have  been  denied  an 
RHS  Section  502  loan  for  replacement 
housing.  The  commenters  stated  that  the 
process  will  take  too  long  and  the 
language  should  be  materially  modified. 

Rural  Housing  Service  Response: 
Section  1944.659(b)(2)  has  been  moved 
to  §  1944.659(b)(3)  to  require  that  the 
grantee  and  RHS  both  determine  that 
the  owner  of  the  dwelling  is  unable  to 
afford  a  loan  under  Section  502  for 
replacement  housing. 

Comment:  One  commenter  stated  that 
the  rule  should  permit  the  demolition  of 


the  existing  housing  after  the  new  house 
is  built  so  that  families  will  have  a  place 
to  live  during  construction. 

Rural  Housing  Service  Response:  The 
Rural  Housing  Service  has  modified 
§  1944.659(c)(1)  to  require  only  that  the 
house  be  demolished  as  part  of  the 
process  of  providing  replacement 
housing.  It  will  be  determined  by  the 
grantee  and  individual  homeowner 
when  is  the  best  time  for  demolition. 
However,  the  existing  house  must  be 
demolished  no  later  than  occupation  of 
the  replacement  hoiise  and  cannot  be 
sold. 

Comment:  One  commenter  stated  that 
the  rule  should  allow  on-site 
improvements,  such  as  installation  of 
sidewalks,  curbs,  and  off-street  parking. 

Rural  Housing  Service  Response: 
Section  1944.664(d)(3)  has  been  revised 
to  add,  "and  other  on-site  improvements 
required  by  local  jurisdictions." 

Comment:  One  commenter  was 
concerned  about  the  Rural  Housing 
Service's  definition  of  dwelling.  The 
commenter  stated  that  at  times  a  mobile 
home  is  the  only  solution  in  rural  areas. 

Rural  Housing  Service  Response:  The 
rule  provides  for  the  use  of 
manufactured  housing  placed  on 
permanent  foundation  or  which  will  be 
put  on  permanent  foundation  with 
Housing  Preservation  Grant  (HPG) 
funds.  Manufactured  housing  is 
sometimes  referred  to  as  a  mobile  home. 

Lists  of  Subjects  in  7  CFR  Part  1944 

Grant  programs — housing  and 
community  development.  Home 
improvement.  Loan  programs — housing 
and  community  development.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements.  Rural 
housing. 

Therefore,  chapter  XVffl,  tide  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

AntbDrity:  5  U.S.C.  301;  42  U.S.C.  1480. 

Subpart  N— Housing  Presanratton 
Grants 

f  1944.661    [Amended] 

2.  Section  1944.651  is  amended  by 
revising  the  phrase  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "RHS"  in  paragraph 
(d);  and  by  revising  the  last  sentence 
and  adding  a  new  sentence  to  the  end 
of  paragraph  (a)  and  revising  paragraph 
(b)  to  read  as  follows: 


S1944.6S1    Qanaral. 

(a)  *  *  *  Such  assistance  will  be  used 
to  reduce  the  cost  of  repair  and 
rehabilitation,  to  remove  or  correct 
health  or  safety  hazards,  to  comply  with 
applicable  development  standards  or 
codes,  or  to  make  needed  repairs  to 
improve  the  general  living  conditions  of 
the  residents,  including  improved 
accessibility  by  persons  with  a 
disability.  Individual  housing  that  is 
owner  occupied  may  qualify  for 
replacement  housing  when  it  is 
determined  by  the  grantee  that  the 
housing  is  not  economically  feasible  for 
repair  or  rehabilitation. 

(b)  The  Rural  Housing  Service  (RHS) 
will  provide  Housing  Preservation  Grant 
(HPG)  assistance  to  grantees  who  are 
responsible  for  providing  assistance  to 
eligible  persons  without  discrimination 
beciause  of  race,  color,  religion,  sex, 
national  origin,  age,  familial  status,  or 
disability. 

3.  Section  1944.652  is  revised  to  read 
as  follows: 

f  1944.662    Policy. 

(a)  The  policy  of  RHS  is  to  provide 
HPG's  to  grantees  to  operate  a  program 
which  finances  repair  and  rehabilitation 
activities  to  individual  housing,  rental 
properties,  or  co-ops  for  very  low-  and 
low-income  persons.  Individual  housing 
that  is  owner  occupied  may  qualify  for 
replacement  housing  when  it  is 
determined  by  the  grantee  that  the 
housing  is  not  economically  feasible  for 
repair  or  rehabilitation.  Grantees  are 
expected  to: 

(1)  Coordinate  and  leverage  funding 
for  repair  and  rehabilitation  activities, 
as  well  as  replacement  housing,  with 
housing  and  community  development 
organizations  or  activities  operating  in 
the  same  geographic  area;  and 

(2)  Focus  the  program  on  rural  areas 
and  smaller  communities  so  that  it 
serves  very  low  and  low-income 
persons. 

(b)  RHS  intends  to  permit  grantees 
considerable  latitude  in  program  design 
and  administration.  The  forms  or  types 
of  assistance  must  provide  the  greatest 
long-term  benefit  to  the  greatest  number 
of  persons  residing  in  individual 
housing,  rental  properties,  or  co-ops 
needing  repair  and  rehabilitation  or 
replacement  of  individual  housing. 

(c)  Repairs  and  rehabilitation  or 
replacement  activities  affecting 
properties  on  or  eligible  for  listing  on 
the  National  Register  of  Historic  Places 
will  be  accomplished  in  a  manner  that 
supports  national  historic  preservation 
objectives  as  specified  in  §  1944.673. 


4.  Section  1944.653  is  amended  by 
adding  a  sentence  to  the  end  of  the 
section  to  read  as  follows: 

f  1944.663    Objective. 

*  *  *  Further,  individual  housing 
that  is  owner  occupied  may  qualify  for 
replacement  housing  when  it  is 
determined  by  the  grantee  that  the 
housing  is  not  economically  feasible  for 
repair  or  rehabilitation,  except  as 
specified  in  §  1944.659. 

5.  Section  1944.656  is  amended  by 
revising  the  definitions  of  "Housing 
preservation,"  "Overcrowding,"  "Riiral 
area,"  and  "Very  low-income,"  by 
removing  the  definition  or"  Adjusted 
annual  income,"  and  by  adding 
definitions  of  "Adjusted  income," 
"HPG,"  "Replacement  housing,"  and 
"RHS"  in  alphabetical  order  to  read  as 
follows: 

{1944.666    OeflnMone. 

•  •        •        •        * 

Adjusted  income.  As  defined  in  7  CFR 
3550.54(c). 

•  *        *        •        • 

Housing  preservation.  The  repair  and 
rehabilitation  activities  that  contribute 
to  the  health,  safety,  and  well-being  of 
the  occupant,  and  contribute  to  the 
structural  integrity  or  long-term 
preservation  of  the  imiL  As  a  result  of 
these  activities,  the  overall  condition  of 
the  unit  or  dwelling  must  be  raised  to 
meet  RHS  Thermal  Standards  for 
existing  structures  and  applicable 
development  standards  for  existing 
hotising  recognized  by  RHS  in  part 
1924,  subpart  A,  of  this  chapter  or 
standards  contained  in  any  of  the 
voluntary  national  model  codes 
acceptable  upon  review  by  RHS. 
Properties  included  on  or  eligible  for 
inclusion  on  the  National  Register  of 
Historic  Places  are  subject  to  the 
standards  and  conditions  of  §  1944.673. 
The  term  "housing  preservation"  does 
not  apply  to  replacement  housing. 

HPG.  Housii^  Preservation  Grant 

•  •        •        •        • 

Overcrowding.  The  guidelines  in  the 
table  in  this  definition  are  designed  to 
assist  grantees  in  implementing 
occupancy  standards.  Part  1930,  subpart 
C,  exhibit  B,  paragraph  VID2,  of  this 
chapter  (available  in  any  Rural 
Development  State  or  District  Office) 
gives  fiirther  guidance.  The  table 
follows: 


Number  of  bedrooms 

kteat  num- 
ber of  per- 
sons 

^ 

8 

5 

10 

Number  of  bedrooms 

Ideal  num- 
ber of  per- 
sons 

0 

2 

1  

2 

2 

4 

3 

6 

Replacement  housing.  The 
replacement  of  existing,  individual 
owner  occupied  housing  where  repair 
and  rehabilitation  assistance  is  not 
economically  feasible  or  practical.  The 
term  replacement  housing  does  not 
apply  to  housing  preservation.  The 
overall  condition  of  the  unit  or  dwelling 
must  meet  RHS  Thermal  Standards  for 
new  or  existing  structures  and      / 
applicable  development  standards  for 
new  or  existing  housing  recognized  by 
RHS  in  part  1924,  subpart  A,  of  this 
chapter  or  standards  contained  in  any  of 
the  voluntary  national  model  codes 
acceptable  upon  review  1^  RHS. 
Properties  included  on  or  eligible  for 
inclusion  on  the  National  Register  of 
Historic  Places  are  subject  to  the 
standards  and  conditions  of  §  1944.673 
prior  to  replacement 

AHS.  RHS  means  the  Rural  Housing 
Service,  or  a  successor  agency.     

Rural  area.  The  definition  m  7  CFR 
part  3550  applies. 
•        •        •        •        • 

Very  low-income.  An  adjusted  annual 
income  that  does  not  exceed  the  very 
low-income  limit  according  to  size  of 
household  as  established  by  HUD  for 
the  county  of  MSA  where  the  property 
is  located.  Maximum  very  low-income 
limits  are  set  forth  in  7  CFR  part  3550. 

fl944J68   [Amended] 

6.  Section  1944.658  is  amended  by 
adding  the  words  "as  well  as  for 
replacement  housing"  after  the  word 
"assistance"  in  paragraph  (a)(2). 

7.  Section  1944.659  is  added  to  read 
as  follows: 

%  1944.669    Replaoement  houelng. 

Replacement  housing  applies  only  to 
existing,  individual  owner  occupied 
housing.  Replacement  housing  does  not 
apply  to  rental  properties  (single-unit  or 
multiple-unit)  or  to  cooperative  housing 
projects.  The  grantee  is  responsible  for 
determining  the  extent  of  the  repairs 
and  rehabilitation  prior  to  any 
assistance  given  to  an  individual 
homeovmer.  If  the  cost  of  such  repairs 
and  rehabilitation  is  not^conomically 
feasible,  then  the  grantee  may  consider 
replacing  the  existing  housing  with 
replacement  housing,  subject  to  the 
following: 

(a)  The  HPG  grantee: 

(1)  Shall  doaunent  the  total  costs  for 
all  repairs  and  rehabilitation  of  the 
existing  housing;  and 


(2)  Shall  document  the  basis  for  the 
determination  that  the  costs  for  all 
repairs  and  rehabilitation  for  the 
existing  housing  are  not  economically 
feasible. 

(b)  The  individual  homeowner 

(1)  Must  meet  all  requirements  of 
§1944.661; 

(2)  Must  lack  the  income  and 
repayment  ability  to  replace  their 
existing  home  without  the  assistance  of 
the  HPG  grantee; 

(3)  Must  have  been  determined  by  the 
HPG  grantee  and  RHS  to  be  unable  to 
afford  a  loan  under  section  502  for 
replacement  housing;  and 

(4)  Must  be  able  to  afford  the 
replacement  housing  on  terms  set  forth 
by  the  HPG  grantee. 

(c)  The  existing  home: 

(1)  Must  be  demolished  as  part  of  the 
process  of  providing  replacement 
housing.  It  will  be  determined  by  the 
grantee  and  individual  homeowner 
when  is  the  best  time  for  demolition; 
and 

(2)  May  not  be  sold  to  make  Mray  for 
the  replacement  housing. 

(d)  The  replacement  housing: 

(1)  May  be  either  new  housing  or  a 
dwelling  brought  onto  the  site  of  the 
existing  housing; 

(2)  May  use  no  more  than  $15,000  in 
HPG  funds; 

(3)  Must  meet  all  applicable 
requirements  of  7  CFR  3550.57;  and 

(4)  May  not  be  sold  within  5  years  of 
completion  of  the  project 

(e)  Any  moneys  received  by  the 
homeowner  from  selling  salvaged 
material  after  demolishing  the  easting 
home  must  be  used  towards  the 
replacement  housing. 

11944.661    [Amended] 

8.  Section  1944.661  is  amended  by 
revising  the  refermce  "§1944.8  of 
subpart  A  of  this  part"  to  read  "7  CFR 
3550.54(c)"  in  paragraph  (a),  and  by 
revising  the  introductory  text  of 
paragraph  (b)(2)  and  paragraph  (b)(3)  to 
read  as  follows: 

11944.661    Individual 
eNgMlltytorHPQ 

•  •        •        •        • 

(b)  •  •  • 

(2)  An  imdivided  or  divided  interest 
in  the  property  to  be  repaired, 
rehabilitated,  or  replaced  when  not  all 
of  the  owners  are  occupying  the 
property.  HPG  assistance  may  be  made 
in  such  cases  when: 

•  •        •        •        • 

(3)  A  leasehold  interest  in  the 
property  to  be  repaired,  rehabilitated,  or 
replaced.  When  die  potential  HPG 
recipient's  "ownership"  interest  in  the 
■property  is  based  on  a  leasehold 
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supplying  similar  information 


(b) 


a.m.  to  1:00  p.m.  and  from  2:00  p.m.  to 
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interest,  the  lease  must  be  in  writing 
and  a  copy  must  be  included  in  the 
grantee's  file.  The  unexpired  portion  of 
the  lease  must  not  be  less  than  5  years 
and  must  permit  the  recipient  to  make 
modifications  to  the  structure  without 
increasing  the  recipient's  lease  cost. 


§1944.664    [Amended] 

9.  Section  1944.664  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (e)  through  (h), 
respectively;  by  revising  the  words  "to 
make  improvements  that"  to  read 
"where  they"  in  the  first  sentence  of  the 
introductory  text  of  newly  redesignated 
paragraph  (f);  by  adding  the  words  "or 
replacement  housing"  after  the  word 
"preservation"  in  the  introductory  text 
of  newly  redesignated  paragraph  (g); 
and  by  revising  the  section  heading, 
paragraph  (a),  and  newly  redesignated 
paragraphs  (h)(1)  and  (h)(3)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1944.664    Housing  preservation  and 
replacement  twusing  assistance. 

(a)  Grantees  are  responsible  for 
providing  loans,  grants,  or  other 
comparable  assistance  to  homeowners, 
owners  of  rental  properties  or  co-ops  for 
housing  preservation  or  for  replacement 
housing  as  described  in  §1944.656. 
•         •         •         •         • 

(d)  Authorized  replacement  housing 
assistance  includes,  but  is  not  limited 
to: 

(1)  Building  a  dwelling  and  providing 
related  facilities  for  use  by  the 
individual  homeowner  as.  a  permanent 
resident; 

(2)  Providing  a  safe  and  sanitary  water 
and  waste  disposal  system,  together 
with  related  plumbing  and  fixtures, 
which  will  meet  local  health 
department  requirements; 

(3)  Providing  minimum  site 
preparation  and  other  on-site 
improvement  including  grading, 
foundation  plantings,  and  minimal 
landscaping,  and  other  on-site 
improvements  required  by  local 
jurisdictions; 

(4)  Providing  special  design  featxues 
or  equipment  when  necessary  because 
of  physical  handicap  or  disability  of  the 
HPG  recipient  or  member  of  the 
household; 

(5)  Purchasing  and  installing 
approved  energy  saving  measures  and 
approved  furnaces  and  space  heaters 
which  use  a  type  of  fuel  that  is 
commonly  used,  and  is  economical  and 
dependably  available; 

(6)  Providing  storm  cellars  and  similar 
protective  structures,  if  typical  for  the 
area; 


(7)  Paying  real  estate  taxes  which  are 
due  and  payable  on  the  existing 
dwelling  or  site  at  the  time  of  closing, 
if  this  amount  is  not  a  substantial  part 
of  the  HPG  assistance.  (HPG  assistance 
may  not  be  made  available  if  the  real 
estate  taxes  which  are  due  and  payable 
are  not  paid  at  the  time  assistance  is 
granted.); 

(8)  Providing  living  area  for  the  HPG 
recipient  and  all  members  of  the 
household  as  required  in  7  CFR 
3550.54(c); 

(9)  Moving  a  dwelling  onto  the  site  of 
the  demolished,  previously  existing 
housing  and  meeting  all  HPG  housing 
preservation  requirements  for  repair  and 
rehabilitation: 

(10)  Providing  funds  for  demolishing 
the  existing  housing;  and 

(11)  Any  other  cost  that  is  reasonable 
and  justifiiable  directly  related  to 
replacement  activities. 

•  *        •        •         • 

(h)  •  •  • 

(1)  Assist  in  the  construction  or 
completion  of  an  addition  (excluding 
paragraph  (c)(ll)  of  this  section)  or  a 
new  dwelling.  This  paragraph  does  not 
apply  to  replacement  housing. 

•  •        •        •        • 

(3)  Repair  or  rehabilitate  as  well  as 
replace  any  property  located  in  the 
Coastal  Barrier  Resources  System. 

10.  Section  1944.665  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  to  read  as  follows: 

§1944.685    SupervtskMi  and  inapecUon  Of 


Grantees  are  responsible  for 
supervising  all  rehabilitation  and  repair 
work,  as  well  as  replacement  housing 
financed  with  HPG  assistance.  •  •  • 

§1944.688    [Amended] 

11.  Section  1944.666  is  amended  by 
revising  the  reference  "§  1944.64(f)"  to 
read  "§  1944.664(g)"  in  the  last  sentence 
of  paragraph  (b)(3);  and  by  adding  the 
words  "as  well  as  for  replacement 
housing  (individual  homeowners  only)" 
after  the  word  "rehabilitation"  in 
paragraph  (b)(6). 

§1944.667    [Amended] 

12.  Section  1944.667  is  amended  by 
adding  the  words  "or  for  individual 
homes  replaced,"  after  the  word 
"rehabilitated"  in  the  second  sentence 
of  the  introductory  text  of  paragraph  (a). 

13.  Section  1944.670  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1944.670    Pro|ect  income. 

(b)  Grantees  are  encouraged  to 
establish  a  program  which  reuses 
income  from  loans  after  the  grant  period 


for  continuing  repair  and  rehabilitation 
activities,  as  well  as  for  individual 
housing  replaced. 

§  1944.671    [Amended] 

14.  Section  1944.671  is  amended  by 
adding  "/disability"  after  the  word 
"handicap"  in  the  first  sentence  of  the 
introductory  text  of  paragraph  (a),  and 
by  revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1944.671    Equal  opportunity 
requirements  and  outreach  eHorts. 

*  •        *        *        • 

(a)*  •  • 

(2)  The  term  "residential  and  real 
estate-related  transaction"  includes  the 
making  or  purchasing  of  loans,  grants, 
or  other  financial  assistance  for 
purchasing,  constructing,  improving, 
repairing,  or  rehabilitating  a  unit  or 
dwelling,  as  well  as  for  replacement 
housing  for  individual  homeowners. 

15.  Section  1944.672  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§  1 944.672    Environmental  requirements. 

•  •        •        •        • 

(a)  The  approval  of  an  HPG  grant  for 
the  repair,  rehabilitation,  or  replacement 
of  dwellings  shall  be  a  Class  I  action.  As 
part  of  their  preapplication  materials, 
applicants  shall  submit  Form  RO  1940- 
20,  "Request  for  Environmental 
Information,"  for  the  geographical  areas 
proposed  to  be  served  by  the  program. 
The  applicant  shall  refer  to  exhibit  F- 

1  of  this  subpart  (available  in  any  Rural 
Development  State  or  District  Office) 
when  completing  Form  RD  1940-20. 
Further  guidance  on  completing  this 
form  is  available  from  the  Agency  office 
servicing  the  program. 

(b)  The  use  of  HPG  funds  by  the 
grantee  to  repair,  rehabilitate,  or  replace 
on  the  same  site,  specific  dwellings  is 
generally  exempt  from  an  RHS 
environmental  review.  However,  if  such 
dwellings  are  located  in  a  floodplain, 
wetland,  or  the  proposed  work  is  not 
concurred  in  by  the  Advisory  Council 
on  Historic  Preservation  under  the 
requirements  of  §1944.673.  an  RHS 
environmental  review  is  required. 
Dwellings  within  the  Coastal  Barrier 
Resources  System  are  not  eligible  for     • 
HPG  assistance.  Applicants  must 
include  in  their  preapplication  a  process 
for  identifying  dwellings  that  may 
receive  housing  preservation  or 
replacement  housing  assistance  that  will 
require  an  environmental  assessment. 
This  may  be  accomplished  through  use 
of  exhibit  F-2  of  this  subpart  (available 
in  any  Rural  Development  State  or 
District  Office)  or  another  process 


supplying  similar  information 
acceptable  to  RHS. 

(d)  When  a  dwelling  requiring  an 
environmental  assessment  is  proposed 
for  HPG  assistance,  the  grantee  will 
immediately  contact  the  RHS  office 
designated  to  service  the  HPG  grant 
Prior  to  approval  of  HPG  assistance  to 
the  recipient  by  the  grantee,  RHS  will 
prepare  the  environmental  assessment 
in  accordance  with  part  1940,  subpart  G, 
of  this  chapter  with  the  assistance  of  the 
grantee,  as  necessary.  Paragraph  VUI  of 
exhibit  C  of  this  subpart  (available  in 
any  Rural  Development  State  or  District 
Office)  provides  further  guidance  in  this 
area. 


16.  Section  1944.673  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§1944.673    Historic  praservaUen  and 
lanlarenieni  houaina  reouif  emenla  snd  ' 

•         •         •         •         • 

(b)  Each  applicant  for  an  HPG  grant 
will  provide,  as  part  of  its 
preapplication  documentation 
submitted  to  RHS,  a  description  of  its 
proposed  process  for  assisting  very  low- 
and  low-income  persons  owning 
historic  properties  needing 
rehabilitation,  repair,  or  replacement. 
"Historic  properties"  are  defined  as 
properties  that  are  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places.  Each  HPG  proposal 
shall  comply  with  the  provisions  of 
Stipulation  I,  A-G  of  the  PMOA  (RD 
Instruction  2000-FF),  available  in  any 
Rural  Development  State  or  District 
Office.  Should  RHS  be  required  to 
assimie  responsibility  for  compliance 
with  36  CFR  part  800  in  accordance 
with  Stipulation  in  of  the  PMOA,  the 
grantee  will  assist  RHS  in  preparing  an 
environmental  assessment  RHS  virill 
work  with  the  grantee  to  develop 
alternative  actions  or  mitigation 
measures,  as  appropriate. 


§1944.683    [Amended] 

17.  Section  1944.683  is  amended  by 
redesignating  paragraphs  (b)(3)  through 
(b)(7)  as  paragraphs  (b)(4)  through  (b)(8), 
respectively:  by  adding  the  words  "as 
well  as  for  replacement  housing"  after 
the  word  "rehabilitation"  in  newly 
redesignated  paragraph  (b)(4)(i)  and 
after  the  word  "financed"  in  newly 
redesignated  paragraph  (b)(8);  and  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  1944.683    Reporting  requlrenienta. 


(b)*  *  • 

(3)  The  use  of  HPG  and  any  other 
fiinds  for  replacement  housing. 

18.  Section  1944.700  is  revised  to  read 
as  follows: 

§1944.700   OMB  control  number. 

According  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  no  persons  are  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
for  the  information  collection  in  this 
subpart  is  0575-0115. 

Dated:  April  17, 1997. 
Jill  Long  Thompson, 
Under  Secretary,  Ruial  Development 
(PR  Doc.  97-12315  Filed  5-12-97;  8:45  am] 
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Pathogen  Reduction;  Hazard  Analysia 
and  Critical  Control  Point  (HACCP) 
Systems;  Technical  Corrections  and 
Amendments 

AQBICY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  FSIS  is  makii^  technical 
corrections  and  amendments  to  the  final 
rule,  "Pathogen  Reduction:  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems,"  published  on  July 
25, 1996.  This  document  responds  to 
technical  and  scientific  questions  raised 
in  the  final  rule  regarding  E.  coli  testing 
and  to  issues  disaiussed  at  the 
"Technical  Conference  Regarding  E.  coli 
Verification  Testing,"  the  "Pathogen 
Reduction/HACCP  National 
Implementation  Conference,"  and  the 
"Regional  Implementation 
Conferences."  Also,  this  document 
clarifies  ambiguities  brought  to  FSIS' 
attention  and  provides  guidance  on 
various  technical  issues.  Additionally, 
this  docxmient  corrects  inadvertent 
omissions  and  addresses  minor  editorial 
oversights. 

EFFECTIVE  DATE:  June  12, 1997. 
ADDRESSES:  Reference  materials  cited  in 
this  docket  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room, 
Room  3806, 1400  Independence  Ave 
SW,  Washington,  DC  20250  from  8:30 


a.m.  to  1:00  p.m.  and  from  2:00  p.m.  to 
4:30  p.m.,  Monday  through  Fridiay. 

FOR  FURTHER  SUMMATION  CONTACT:  Ms. 
Patricia  Stolfe.  Assistant  Deputy 
Administrator.  Office  of  Policy.  Program 
Development  and  Evaluation,  (202) 
205-0699. 

SUPPI^MENTARY  SIFORMATION: 

Background 

On  July  25, 1996,  FSIS  published  a 
final  rule.  "Pathogen  Reduction:  Haasard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems,"  (61  FR  38806).  The 
new  regulations  (1)  require  that  each 
establishment  develop,  implement,  and 
maintain  written  sanitation  standard 
operating  procedures  (Sanitation  SOP's); 

(2)  require  regular  microbial  testing  for 
generic  E.  coU  by  slaughter 
establishments  to  veri]^  the  adequacy  of 
the  establishments'  process  controls  for 
the  prevention  and  removal  of  fecal 
contamination  and  associated  bacteria: 

(3)  establish  pathogen  reduction 
performance  standards  for  Salmonella 
that  slaughter  establishments  and 
establishments  producing  raw  groimd 
products  must  meet;  and  (4)  require  that 
all  meat  and  poultry  establishments 
develop  and  implement  a  system  of 
preventive  controls  designed  to  improve 
the  safety  of  their  products,  known  as 
HACCP  (Hazard  Ajialysis  and  Critical 
Control  Points). 

With  respect  to  the  generic  E.  coli 
testing  requirement,  a  number  of 
questions  were  posed  in  the  final  rule, 
especially  about  how  the  requirement 
would  be  applied  and  what  testing 
results  might  indicate  in  establishments 
that  slaughter  livestock. 

Responses  to  those  questions  were 
received  through  written  comments: 
through  presentations  and  discussions 
at  a  public  meeting  convened  by  FSIS 
on  September  12-13, 1996,  specifically 
to  discuss  the  generic  E.  coli  testing 
requirement;  at  a  national 
implementation  conference  in 
Washington.  DC.  September  30 — 
October  3. 1996:  and  six  subsequent 
regional  implementation  conferences 
occurring  on  October  15. 17. 22.  24, 
November  7  and  13. 1996.  and  at 
numerous  briefings  presented  by  FSIS 
representatives  to  a  variety  of  audiences. 
Additionally.  FSIS  held  the  conference. 
"Sanitation  Standard  Operating 
Procedures  (Sanitation  SOP's)  and  E. 
coli  Testing  Requirements,"  on  January 
23, 1997. 

Through  these  comments  and 
meetings,  a  number  of  technical 
questions  have  arisen  which  indicate 
the  need  for  further  clarification.  Some 
of  these  have  required  a  change  in  the 
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regulation:  others  simply  require  hirther     livestock,  such  as  sheep,  goats,  and  large  variety  of  market  classes  of 
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the  published  m/M  criteria  in  the 


for  turkeys  are  still  being  developed.  At      process  is  actually  working),  and  track 
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regulation;  others  simply  require  further 
technical  guidance. 

Technical  Amendments 

Sanitation  Standard  Operating 
Procedures 

Questions  were  raised  at  the  public 
meetings  about  the  corrective  actions  an 
establishment  might  take  in  response  to 
Sanitation  SOP  failures.  Commenters 
suggested  that  the  Agency  make  it  clear 
that,  in  certain  cases,  improving  the 
execution  of  the  existing  Sanitation 
SOP's,  instead  of  revising  the  Sanitation 
SOP'S,  would  be  appropriate  corrective 
action.  In  response  to  this  concern,  FSIS 
is  amending  section  416.15(b)  to  clarify 
that  satisfactory  corrective  actions  can 
include  appropriate  improvements  in 
the  execution  of  Sanitation  SOP's. 

Applicability  ofE  coli  Testing 
Requirement 

Species  Required  to  be  Sampled  and 
Tested  for  E.  coli 

At  the  E.  coli  meeting, 
implementation  conferences,  and  other 
briefings,  numerous  questions  were 
raised  about  the  applicability  of  the 
generic  E.  coli  testing  requirement. 
There  were  questions  about  whether 
generic  E.  coli  testing  was  required  for 
all  types  of  livestock,  i.e..  cattle,  sheep, 
swine,  goats,  horses,  mules  and  other 
equines  (9  CFR  301.2).  There  were 
questions  about  whether  generic  E.  coli 
testing  was  required  for  all  types  of 
poultry,  i.e.,  chickens,  tiirkeys,  ducks, 
geese  and  guineas.  There  were  also 
questions  about  whether  generic  E.  coli 
testing  was  required  for  all  market 
classes  of  livestock  and  poultry. 

Clarification  is  needea  because  of 
inconsistencies  in  terminology  used  in 
the  preamble  and  the  regulatory  text. 
For  example,  the  preamble  states  that 
"establishments  that  slaughter  livestock 
or  poultry  will  be  required  to  begin 
sampling  and  testing  for  E.  coli'"[61  FR 
38844).  This  statement  is  inconsistent 
with  section  310.25  of  the  regulations 
which  refers  only  to  "cattle  and/or 
hogs"  and  subsequently  "swine"  and 
"market  hogs."  This  inconsistency  also 
makes  it  necessary  to  amend  the 
regulations  to  clarify  that  all  market 
classes  of  cattle,  swine,  chickens,  and 
turkeys  must  sample  and  test  for  generic 
E.  coli. 

FSIS  intends  that  all  establishments 
slaughtering  livestock  and  poultry 
sample  and  test  for  generic  E.  coli. 
However,  the  regulatory  requirement 
codified  in  section  310.25(a)(1)  is 
limited  to  cattle  and  swine.  FSIS  will 
propose  rules  in  the  future  to  carry  out 
its  goal  of  applying  the  generic  E.  coli 
testing  requirement  to  other  types  of 


livestock,  such  as  sheep,  goats,  and 
equines.  Until  that  rulemaking  is 
completed,  only  cattle  and  swine  are 
required  to  be  sampled  and  tested  for 
generic  E.  coli  (9  CFR  310.25(a)(1)). 

With  regard  to  poultry,  the  preamble 
of  the  final  rule  states  that  minor 
species,  such  as  ducks,  geese,  and 
guineas,  would  be  addressed  at  a  later 
date.  The  rulemaking  proposal  to  extend 
the  E.  coli  testing  requirement  to  all 
types  of  livestock  will  also  propose 
extending  the  requirement  to  all  types  of 
poultry.  However,  until  that  rulemaking 
is  completed,  only  chickens  and  turkeys 
are  required  to  be  sampled  and  tested 
for  generic  E.  coli  (9  CFR  381.94(a)). 

At  this  time,  FSIS  is  making  technical 
amendments  to  ensure  that  the 
terminology  in  sections  310.25  and 
381.94  of  the  regulations  applicable  to 
generic  E.  coli  testing  is  consistent  with 
other  FSIS  regulations  promulgated 
un'der  the  Federal  Meat  Inspection  Act 
and  the  Poultry  Products  Inspection 
Act. 

Therefore,  in  section  325.10(a)(1),  the 
phrase  "cattle  and/or  hogs"  will  be 
replaced  with  the  phrase  "cattle  and/or 
swine."  In  section  310.25(a)(2)(iii), 
"Sampling  fi^uency,"  the  word 
"Cattle"  will  replace  the  word 
"Bovines."  In  secUon  310.25(a)(2)(v)(A) 
the  word  "cattle"  will  replace  the  word 
"bovines."  In  section  310.25(a)(5).  Table 
1,  the  phrase  "type  of  livestock"  will 
replace  the  phrase  "slaughter  class;"  the 
"Steers/heifers"  and  "Cows/bulls"  lines 
will  become  a  single  "Cattle"  line 
having  the  lower  limit,  upper  limit, 
niunber  of  samples  and  maximum 
number  of  marginal  now  permitted  in 
both  these  slaughter  classes;  and 
"Market  hogs,"  will  be  redesignated  as 
"Swine."  In  section  381.94(a)(5),  Table 
1,  the  phrase  "slaughter  class"  will  be 
replaced  with  "type  of  poultry,"  and  the 
term  "broilers"  wrtll  be  replaced  by 
"chickens." 

These  terminology  changes  also  will 
clarify  that  all  market  classes  of  cattle  or 
swine  are  categorized  as  "cattle"  or 
"swine,"  and  that  all  market  classes  of 
chickens  and  turkey  are  categorized  as 
"chickens"  or  "turkeys." 

Testing  Requirements  for  Market  Classes 

Commenters  and  questioners  also 
expressed  confusion  and  sought 
clarification  about  the  applicability  of 
the  generic  £.  coli  testing  requirement 
when  no  specific  m/M  criteria  are 
available.  They  assumed  that  if  FSIS  has 
not  performed  baseline  studies  and 
established  m/M  criteria  for  evaluation 
of  results,  the  requirement  would  not 
apply.  Commenters  and  questioners 
expressed  their  expectations  that  FSIS 
would  perform  baseline  studies  for  a 


large  variety  of  market  classes  of 
livestock  and  poultry,  such  as  spent 
hens^sows  and  boars,  calves,  as  well  as 
numerous  types  of  livestock  and  poultry 
that  are  slaughtered,  dressed  or  chilled 
by  non-traditional  methods.  At  virtually 
every  public  meeting  where  generic  E. 
coli  testing  was  discussed,  participants 
identified  new  livestock  or  poultry 
categories  for  baseline  data  collection. 

AU  market  classes  of  cattle,  swine, 
chickens  and  turkeys  must  be  sampled 
and  tested  for  generic  E.  coli.  FSIS's 
initial  baseline  studies  were  conducted 
on  separate  market  classes  of  cattle, 
swine,  and  chickens.  In  future  baseline 
studies,  the  Agency  will  sample  &om  all 
market  classes  of  a  type  of  livestock  or 
poultry  to  develop  m/M  criteria 
representative  of  that  type  of  livestock 
or  poultry.  The  baseline  study  being 
developed  for  turkeys  includes  samples 
from  all  market  classes. 

FSIS  considered  whether  the  m/M 
criteria  for  broilers  could  be  applied  to 
all  market  classes  of  chickens,  such  as, 
fowl,  heavy  broilers,  and  rock  Cornish 
hens.  FSIS  determined  that  this  would 
be  acceptable  for  three  reasons: 

1.  The  processing  parameters  likely  to 
affect  levels  of  generic  E.  coli  on 
carcasses,  such  as  the  use  of  automatic 
eviscerating  equipment  and  common 
bath  chillers,  the  permitted  levels  of 
chlorine  in  poultry  processing  waters, 
and  the  likely  handling  during 
processing  were  essentially  the  same  for 
all  market  classes  of  chickens. 

2.  The  m/M  levels  of  generic  E.  coli 
on  chickens  are  expressed  as  CFUs/ml, 
rather  than  total  CFUs  per  carcass,  and 
the  actual  values  at  the  80th  and  98th 
percentile  have  been  rounded  to  the 
nearest  whole  log  lo;  both  of  these 
practices  have  the  effect  of  minimizing 
variability  and  normalizing  values. 

3.  Broilers  constitute  the  vast  majority 
(94%)  of  chickens  slaughtered  in  the 
United  States.  An  alternative  to  using 
the  broiler  criteria  for  all  chickens 
would  be  to  conduct  a  baseline  that 
includes  all  market  classes.  However, 
the  preponderance  of  broiler  results  will 
mean  that  other  market  classes  are 
highly  unlikely  to  affect  the  criteria. 

These  factors,  taken  together,  mean 
that  it  would  take  very  large  differences 
among  market  classes  to  necessitate  a 
change  in  the  criteria  found  in  the 
regulations.  Accordingly,  no 
amendment  is  being  made  and  the 
criteria  published  in  the  July  final  rule 
will  be  applicable  to  all  market  classes 
of  chickens. 

FSIS  expects  that  cattle  and  swine 
establishments  will  collect  samples  by 
sponging  carcasses.  If  so.  they  will 
evaluate  tests  by  the  use  of  statistical 
process  control,  discussed  below,  and 


the  published  m/M  criteria  in  the 
regulations  do  not  apply.  FSIS  will 
sample  all  market  classes  of  either  cattle 
or  swine  in  its  baseline  studies  to 
develop  m/M  criteria  for  samples 
collected  by  sponging  carcasses. 

Cattle  and  swine  establishments 
collecting  samples  by  excising  tissue 
from  carcasses  will  use  the  published 
m/M  criteria.  In  the  regulations  the  m/ 
M  criteria  for  the  market  classes  cows/ 
bulls  and  steers/heifers  are  the  same. 
FSIS  contends  that  these  m/M  criteria 
are  applicable  for  other  market  classes 
of  cattle  because  of  the  similarity  in 
processing  parameters  and  the 
methodology  used  to  develop  the  m/M 
criteria.  FSIS  also  believes  that  the  m/ 
M  criteria  for  market  hogs  are  applicable 
to  other  market  classes  of  swine  for  the 
same  general  reasons.  Therefore,  the 
published  m/M  criteria  apply  to  all 
market  classes  of  cattle  and  swine. 

While  FSIS  baseline  surveys  provide 
an  appropriate  national  data  base  for 
establishment  of  m/M  criteria, 
microbiological  data  bases  with 
comparable  accuracy  and  utility  can  be 
developed  outside  of  FSIS.  FSIS 
encourages  industry  members, 
academia,  and  other  groups  to  vfoA 
with  the  Agency  to  develop  protocols 
for  independent  databases  against 
which  the  80th  and  98th  percentile 
definitions  can  be  applied.  In 
consultation  with  industry  and 
consumer  groups,  FSIS  may  propose  to 
publish  these  m/M  values  as  criteria  for 
evaluating  results. 

FSIS  is  still  in  the  process  of 
developing  its  long-term  plan  for 
baseline  data  collection  studies.  The 
plan  will  identify  the  fypes  of  livestock 
and  poultry  to  be  included  in  future 
baseline  data  collection  efforts. 
Tentatively,  the  Agency  has  determined 
that  types  of  livestock  and  poultry 
identified  in  the  regulatory  definitions 
are  top  priority  candidates  for  FSIS 
baseline  studies.  For  livestock,  FSIS  is 
considering  developing  baseline  data 
collection  studies  for  sheep,  goats,  and 
equines.  For  poultry,  FSIS  is  conducting 
a  baseline  study  for  turkeys  and  is 
considering  baseline  data  collection  for 
ducks  and  geese.  Representatives  of 
State  inspection  programs  and  others 
have  raised  questions  about  FSIS 
intentions  for  baseline  data  collection 
on  the  voluntarily-inspected  species, 
such  as  rabbits  and  ratites.  FSIS  will 
consider  these  requests  for  baseline  data 
in  developing  its  long-term  plan. 

Use  of  Statistical  Process  Control 

The  current  m/M  criteria  apply  to  all 
classes  of  chickens,  and  to  cattle  and 
swine  samples  collected  by  excising 
tissue  &t>m  carcasses.  The  m/M  criteria 


for  turkeys  are  still  being  developed.  At 
this  time,  cattle  and  swine 
establishments  collecting  samples  by 
sponging  and  turkey  establishments  will 
use  statistical  process  control 
techniques  to  evaluate  E.  coli  test 
results. 

Statistical  process  control  techniques 
are  based  on  the  principle  that  every 
product  is  produced  by  a  process.  All 
processes  are  subject  to  variation,  which 
can  be  understoodand  controlled  by 
statistical  methods.  A  process  that  is  in 
control  is  stable  in  terms  of  average 
level  and  degree  of  variation,  i.e.,  it  is 
predictable  within  limits  and  is  "doing 
its  best."  Control  is  attained,  often  by 
degrees,  by  detecting  and  eliminating 
special  causes  of  variation,  that  is, 
causes  not  present  at  all  times  or  not 
affecting  all  product  output.  Statistical 
process  control  initially  involves 
evaluating  data  to  determine  process 
capability  (the  typical  process 
performance  level),  then  checking 
subsequent  data  to  see  whether  they  are 
consistent  with  this  baseline  level  to 
ensure  the  process  is  in  control  and 
variations  are  within  normal  and 
acceptable  limits.  This  is  accomplished 
by  checking  for  unreasonably  high 
results,  trends,  etc.,  and  looking  for  and 
correcting  problems  in  the  process  when 
the  signals  occuir. 

S[>ecific  techniques  of  statistical 
process  control  include  time  plots, 
which  chart  measurements  over  time. 
This  is  the  first  technique  to  use  with 
data  collected  over  time  and  analyzed 
for  patterns.  Another  technique  is  the 
control  chart,  which  plots  data  over 
time  but  also  displays  an  upper  control 
limit  for  specific  measurements,  and  a 
centerline,  above  and  below  which  is  an 
equal  number  of  sample  results.  The 
centerline  is  in  effect  a  median  average. 
A  sample  result  above  the  upper  control 
limit  would  indicate  the  likely  presence 
of  a  special  cause  of  variation  that  needs 
to  be  addressed.  Results  within  control 
limits  indicate  that  the  process  is  in 
control.  Control  charts  are  used  for  after- 
the-fact  analysis  of  process  performance 
and  to  assist  in  gaining  and  maintaining 
control  of  a  process.  In  most  situations 
more  than  one  type  of  control  chart  is 
applicable.  More  detailed  information 
on  time  charts  and  control  charts  can  be 
found  in  texts  on  statistical  process 
control,  under  the  topic  "control 
charts." 

FSIS  has  concluded  that  statistical 
process  control  techniques  will  provide 
experience  in  "process  thinking"  (a 
central  tenet  of  HACCP),  develop  an 
historical  record  of  performance,  and 
permit  evaluation  of  the  long-term 
stabilify  of  a  process  and  determination 
of  process  capabilify  (that  is,  how  the 


process  is  actually  working),  and  track 
the  effectiveness  of  process 
improvement  actions. 

FSIS  emphasizes  that  the  value  of 
microbiological  testing  is  not  negated  by 
the  lack  of  national  m  and  M  criteria 
against  which  to  evaluate  results.  E.  coli 
testing  is  intended  to  provide 
verification  of  process  control  for  fecal 
contamination  within  individual 
establishments.  While  there  is  utility  in 
being  able  to  compare  individual 
establishment  data  with  national  norms 
(iie.,  national  m  and  M  criteria),  the 
intent  of  the  rule  is  to  have  microbial 
testing  integrated  into  the  overall 
process  control  procedure  that 
establishments  are  implementing.  In 
this  context,  establishment-specific 
databases,  developed  as  establishments 
begin  microbial  testing,  are  also  of  value 
to  individual  establishments  as  a  means 
of  verifying  their  process  control 
procediues. 

FSIS  is  amending  section  310.25  of 
the  regulations  to  require  establishments 
slaughtering  cattle  or  swine  to  use  either 
a  three-site  sponging  or  a  three-site 
excision  sample  collection  technique. 
This  amendment  to  the  meat  regulations 
is  necessary  because  of  the  inability  to 
develop  a  conversion  factor  for  results 
derived  from  two  or  three-site  sample 
collection  by  sponging  which  correlates 
to  the  m/M  criteria  developed  based  on 
excision  sampling  methods  used  in 
conducting  the  baseline  studies.  If 
sponging  is  chosen,  results  must  be 
evaluated  using  statistical  process 
control  techniques,  because  the  m/M 
criteria  derived  from  the  baseline 
studies  have  not  been  validated  for 
sample  collection  using  sponging.  If  an 
establishment  chooses  to  use  the 
excision  sample  collection  technique, 
results  will  be  evaluated  against 
national  norms  as  expressed  in  the  m/ 
M  criteria  drawn  frt>m  baseline  studies. 
FSIS  intends  to  give  high  priority  in  its 
baseline  plan  to  collecting  data  that  will 
support  establishing  m/M  criteria  using 
sponge  sample  collection  techniques. 

FSIS  also  is  amending  section  381.94 
of  the  regulations  to  require  tiu-key 
establishments  to  evaluate  results  using 
statistical  process  control  techniques. 
This  amendment  is  necessary  because 
FSIS  has  not  completed  the 
development  of  m/M  criteria  for 
turkeys. 

Establishments  evaluating  test  results 
using  statistical  process  control 
techniques  will  be  subject  to  the 
regulatory  provisions  for  failure  to  test 
and  record  (9  CFR  310.25(a)(7)  and 
381.94(a)(7)).  Such  establishments  will 
not  be  subject  to  the  regulatory 
provisions  for  the  failure  to  meet  criteria 
(9  CFR  310.25(a)(6)  and  381.94(a)(6)) 
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until  such  time  as  m/M  criteria  are 
developed  and  added  to  the  regulations. 
The  Agency  intends  to  establish  m/M 
criteria  for  each  type  of  livestock  and 
poultry  based  on  national  norms. 
Therefore,  the  requirements  to  utilize 
statistical  process  control  techniques  is 
temporary. 

Sampling  Frequencies 

There  are  three  amendments  related 
to  the  following  topics:  (1)  The 
requirement  that  establishments  sample 
at  the  greater  of  one  sample  per  week  or 
the  published  frequency  for  each  type  of 
livestock  or  bird;  (2)  the  requirement 
that  all  establishments  are  required  to 
sample  only  the  type  of  livestock  or 
poultry  which  they  slaughter  in  the 
largest  niunber,  (3)  adjustments  to 
sampling  directions  for  very  low  voliune 
establishments  that  do  not  operate  each 
week  or  operate  on  a  seasonal  basis. 
Each  of  these  three  amendments  is 
discussed  below. 

Sampling  Frequencies  For  Very  Low 
Volume  Establishments 

The  final  rule  states  that  very  low 
volume  establishments  "shall  collect 
one  sample  per  week  starting  the  first 
full  week  of  lime  and  continuing 
through  August  of  each  year."  FSIS  is 
aware  that  some  very  low  volume 
establishments  do  not  operate  every 
week  or  operate  only  seasonally. 
Therefore,  this  requirement  is  amended 
to  provide  flexibility  and  accommodate 
all  very  low  voliune  establishments.  The 
revised  regulations  require  that  very  low 
volume  establishments  begin  sampling 
the  first  full  week  they  operate  after 
Jtuie  1  and  continue  collecting  one 
sample  per  week  in  each  week  they 
operate  until  they  have  met  their 
sampling  requirement. 

As  discussed  in  the  final  rule,  FSIS 
requires  slaughter  establishments  to 
record  and  evaluate  E.  coli  results  in  a 
"moving  window"  of  13  consecutive 
results,  and  the  Agency  is  permitting 
very  low  volume  establishments  to 
conduct  as  few  as  13  tests  per  year,  in 
part  because  of  their  relatively  simple 
and  stable  production  environments. 

If  there  are  published  m/M  criteria  for 
the  type  of  livestock  or  poultry  a  very 
low  volume  establishment  slaughters  in 
the  largest  number,  the  establishment 
must  sample  that  type  of  livestock  or 
poultry  at  a  minimum  frequency  of  once 
per  week  until  a  series  of  13  tests  has 
met  those  m/M  criteria. 

If  there  are  no  m/M  criteria  for  the 
type  of  livestock  or  poultry  slaughtered 
in  the  largest  number,  a  very  low 
volume  establishment  must  sample  a 
minimum  of  once  per  week  until  13 
samples  are  collected.  If  the 


establishment  does  not  slaughter  their 
primary  type  of  livestock  or  poultry  for 
13  weeks  per  year,  the  establishment 
must  still  collect  one  sample  each  week 
in  which  they  conduct  those  slaughter 
operations.  This  provision  will  be 
eliminated  once  m/M  criteria  are 
developed  for  the  type  of  livestock  or 
poultry  that  is  slaughtered  in  the 
greatest  number. 

One  Type  per  Establishment 

The  final  rule  states  that  if  a  very  low 
volume  establishment  slaughters 
multiple  types  of  livestock  or  poultry, 
the  establishment  shall  collect  samples 
from  the  type  it  slaughters  in  the  largest 
number.  FSIS  intended  that  this 
provision  apply  to  all  establishments. 
However,  because  of  an  inadvertent 
omission,  this  language  was  not 
incorporated  into  the  regulatory  text  for 
all  establishments.  Therefore,  FSIS  is 
amending  the  regulations  so  that  each 
slaughter  establishment,  regardless  of 
size,  conducts  generic  E.  coli  testing  on 
the  type  of  livestock  or  poultry  that  it 
slaughters  in  the  largest  number. 

The  purpose  of  the  testing  is  not  lot 
acceptance,  but  rather  to  provide  each 
establishment  with  a  microbial 
indication  of  how  efiiective  its  sanitary 
dressing  procedures  are  in  preventing 
contamination  of  carcasses  by  fecal 
material,  ingests,  and  associated 
bacteria.  The  preamble  stated  that  the 
required  testing  and  criteria  are 
intended  to  provide  an  Initial  basis  for 
slaughter  establishments  and  FSIS  to 
begin  using  microbial  testing  to  evaluate 
the  adequacy  of  process  control.  To 
meet  thiJs  regulatory  objective,  it  is  not 
necessary  that  all  slaughter  types  be 
sampled.  Whether  the  establishment 
slaughters  one  type  or  multiple  types,  E. 
coli  test  results  provide  information  that 
establishments  can  use  to  verify  their 
process  controls  over  sanitary  dressing. 

Minimum  Sampling  Frequencies 

The  preamble  to  the  final  rule  stated 
that  establishments,  except  for  very  low 
volume  establishments,  must  test  at  the 
frw^uencies  established  in  the 
regulations  or  at  a  minimum  of  at  least 
once  per  week.  This  weekly  minimum 
requirement  was  inadvertently  not 
incorporated  into  the  regulatory 
language  for  other  than  very  low  volume 
establishments.  These  technical 
amendments  add  the  once  per  week 
minimum  to  the  regulatory  language. 
Under  this  amendment,  an 
establishment  slaughtering  9,000  cattle 
and  sampling  at  the  once  per  week 
minimum  shall  collect  52  samples, 
rather  than  30,  as  required  by  1  test  per 
300.  Obviously,  the  minimum  of  52 


assumes  the  establishment  slaughters 
cattle  each  week  during  the  year. 

Sampling  Sites 

Two  s{>eGific  questions  raised  in  the 
final  rule  with  respect  to  the  technical 
specifications  of  the  generic  E.  coli 
testing  requirement  for  cattle  and  swine 
carcasses  addressed  the  issue  of  sample 
sites  on  carcasses.  The  questions  were: 
"[a]re  there  more  appropriate 
anatomical  sites  for  microbial  testing 
than  those  adopted?"  and  "(aire  there 
worker  safety  concerns  regarding 
sampling  from  difficult  to  reach  carcass 
sites,  and  how  can  they  be  mitigated?" 

The  final  reports,  "Analysis  of  ARS 
Baseline  and  Sponge  Data"  and  "FSIS 
Comparison  of  Baseline  Excision  and 
Two-Site  Sponge  Method,"  describe 
results  of  data  collection  efforts  by  ARS 
and  FSIS  in  cattle  and  swine 
establishments  to  compare  sponge  and 
baseline  excision  sampling  methods  and 
to  seek  conversion  Eactora  that  would 
make  sponge  results  comparable  to 
baseline  results.  The  baseline  excision 
method  for  each  slaughter  class  was 
defined  in  the  protocol  for  the  baseline 
study  and  specified  the  sites  to  sample, 
the  area  of  tissue  to  analyze,  and  the 
amount  of  buffer  to  add  to  the  tissue. 

The  final  rule  specified  sampling 
cattle  and  swine  with  a  sponge  from  the 
same  three  sites  from  which  FSIS 
collected  excision  samples  in  baseline 
studies.  During  the  comment  period, 
industry  representatives  expressed 
concerns  over  inefficiencies  and  safety 
hazards  associated  with  sampling  the 
rump  of  cattle  and  the  ham  of  SMrine. 
During  preparation  of  the  final  rule, 
FSIS  initiated  a  data  collection  effort  by 
ARS  to  evaluate  sponge  methods  with 
one  or  three  sites,  and  to  seek 
converaion  factors  that  would  make 
sponge  results  comparable  to  baseline 
results  and  to  the  m/M  values  derived 
therefrnm.  In  response  to  the  comments 
on  the  3-site  sponge  method,  the  Agency 
conducted  further  data  collection  to 
compare  a  2-site  sponge  method  with 
the  baseline  method. 

ARS  compared  the  baseline  method 
with  the  final  rule's  three-site  sponge 
method  and  with  a  one-site  sponge 
method,  the  one  site  being  flank  for 
cattle  and  belly  for  swine.  They 
collected  data  on  a  total  of  280  carcasses 
in  one  cattle  establishment  and  one 
swine  establishment  and  presented 
summaries  of  their  results  at  the 
September  12-13, 1996,  FSIS  E.  coli 
conference.  FSIS  later  performed  further 
statistical  analyses  on  the  results  in 
response  to  comments  at  the  conference. 
The  results  of  these  ^analyses  are 
described  in  detail  in  the  reports,  and 
summarized  here. 


Because  the  lowest  detectable  levels 
(LDLs)  of  the  sponge  methods  were  well 
below  the  LX)L  of  the  baseline  method, 
the  sponge  methods  were  expected  to 
find  more  E.  coli  positives  than  the 
baseline  method.  The  three-site  sponge 
resulted  in  more  is.  coli  positives  than 
the  baseline  method  for  both  cattle  and 
swine.  However,  whereas  the  one-site 
sponge  method  foimd  more  E.  coli 
positives  for  cattle,  it  gave  less  for  swine 
{i.e..  the  difference  in  sites  appeared  to 
affect  the  prevalences  found  by  the  two 
sponge  methods). 

Since  the  two-site  sponge  method  had 
not  been  included  in  the  ARS  study. 
FSIS  undertook  comparison  of  this 
sampling  method  with  the  baseline 
method.  The  Agency  collected  data  on 
a  total  of  825  carcasses  in  three  cattle 
establishments  and  four  swine 
establishments.  Results  of  this  effort  are 
presented  in  detail  in  the  reports  and 
are  summarized  here. 

Once  again,  the  sponge  method  was 
expected  to  result  in  more  E.  coli 
positives  than  the  baseline  method 
because  of  its  lower  LDL,  and  it  did  for 
all  three  cattle  establishments  sampled. 
However,  sponging  resulted  in 
considerably  fewer  E.  coli  positives  than 
the  baseline  method  in  three  of  the  four 
swine  establishments.  One 
establishment,  however,  had  100 
percent  E.  coli  prevalence  by  both  the 
two-site  sponge  and  the  baseline 
methods.  That  establishment  also  had 
higher  levels  of  E.  coli  than  the  other 
swine  establishments. 

In  addition  to  the  qualitative 
comparison  of  sponge  and  baseline 
methods  in  terms  of  prevalence,  FSIS 
also  evaluated  sponge  results 
quantitatively  in  terms  of  recovery  of 
bacteria  relative  to  the  baseline  method. 
It  was  evident  from  the  results  that  the 
sponge  methods  generally  gave  lower 
average  microbial  counts  than  the 
baseline  method. 

Where  possible  given  the  available 
data,  FSIS  evaluated  recovery  by  two 
alternate  methods  suggested  at  the  E. 
coli  conference.  However,  there  were 
several  difficulties  with  getting 
reasonable  estimates  of  recovery.  First, 
numerous  negative  baseline  results  left 
recovery  undefined  for  many  carcasses. 
Second,  the  two  recommended  methods 
of  defining  recovery  gave  seriously 
different  recovery  values.  Third,  the 
sponge  method  gave  appreciably  more 
negative  results  for  swine  than  the 
baseline  method.  All  of  these  difficulties 
caused  FSIS  to  abandon  the  effort  to 
find  a  conversion  factor. 

In  view  of  these  findings,  FSIS  has 
determined  that,  at  the  present  time,  the 
third  sampling  site  is  necessary.  If  data 
can  be  developed  that  support  a  change 


to  fewer,  more  accessible  sampling  sites, 
the  Agency  is  very  willing  to  consider 
them.  In  addition,  as  described  above, 
livestock  slaughtering  establishments 
that  want  to  relate  their  results  to 
national  norms  may  use  the  excision 
technique  and  the  m/M  criteria 
associated  with  the  baseline  studies. 

Sampling  Locations 

Sampling  location  in  the  process  is  a 
factor  for  comparability  of  an 
establishment's  results  with  the  criteria 
derived  from  baseline  studies. 
Establishments  that  slaughter,  dress  or 
chill  types  of  livestock  or  poultry  by 
using  non-traditional  methods,  such  as 
hot  boning  of  swine  and  poultry  and 
chilling  of  split  turkey  carcasses,  may 
not  be  able  to  collect  samples  at  the 
exact  location  in  the  slaughter  process 
as  was  used  in  the  baseline  studies. 
FSIS  is  amending  section  310.25(a)(2)(ii) 
to  provide  for  sample  collection  after 
final  wash,  if  sampling  chilled  carcasses 
is  not  possible.  Similarly,  FSIS  is 
amending  section  381.194(a)(2)(ii)  to 
provide  for  sample  collection  after  the 
final  wash,  if  sampling  at  the  end  of  the 
drip  line  is  not  possible. 

Additionally,  questions  have  arisen 
about  whether  random  carcass  sampling 
can  only  occur  when  carcasses  are  in 
the  cooler.  It  is  not  FSIS's  intention  to 
limit  random  carcass  sample  selection 
in  the  cooler.  The  random  sampling  can 
be  carried  out  before  carcasses  enter  the 
cooler  so  that  carcasses  selected  for 
sampling  can  be  placed  in  a  separate 
and  convenient  location  in  the  cooler. 
The  regulations  require  establishments 
to  include  in  their  written  procedures 
how  sampling  randomness  will  be 
achieved  (section  310.25(a)(2)(i)). 

Technical  Guidance 

This  section  provides  technical 
guidance  for  the  following  areas:  (1) 
definition  of  very  low  volume  slaughter 
establishment;  (2)  counting  employees 
to  determine  establishment  size  for 
HACXT  implementation;  (3)  FSIS 
intentions  on  rules  of  practice. 

Very  Low  Volume  Slaughter 
Establishments 

The  regulations  define  very  low 
volume  establishments  for  cattle,  swine, 
chickens,  and  turkeys.  These  definitions 
are  expressed  in  terms  of  the  number  of 
animals  or  birds  slaughtered  annually. 
Establishments  should  use  1996 
slaughter  data  to  determine  whether 
they  meet  the  definition.  Livestock  and 
poultry  slaughtered  under  the  custom 
exemption  need  not  be  counted. 


Size  Categories  ForHACCP 
Implementation 

For  purposes  of  determining  whether 
an  establishment  is  large,  small,  or  very 
small,  FSIS  has  established  the 
following  guidelines  for  counting 
employees.  These  guidelines  combine 
the  Small  Business  Administration 
procedures  for  counting  employees  to 
determine  establishment  size  and  the  - 
FSIS  definition  of  "official 
establishment."  All  paid  employees 
who  work  within  the  official 
establishment  are  to  be  counted, 
whether  full  time,  part  time,  or 
temporary.  Employees  should  be 
counted  whether  or  not  they  perform 
duties  related  to  inspected  products. 
Employee  numbers  should  be  averaged 
over  a  year. 

One  exception  to  the  above  guidance 
covers  situations  where  headquarter's 
employees  for  firms  with  multiple 
establishments  are  located  at  one  official 
establishment  and  their  assigned  duties 
are  related  to  the  company  and  not 
specffically  to  the  official  establishment 
where  they  are  located.  Such  employees 
need  not  be  counted.  In  addition, 
administrative  staff,  for  example,  billing 
and  bookkeeping  staff,  working  outside 
the  official  premises  need  not  be 
counted.  Unpaid  family  members  of  the 
owner  or  operator  also  need  not  be 
counted.  Large  firms  that  have 
employees  engaged  full-time  in  buying 
or  selling  products  should  count  such 
staff  even  though  they  usually  work 
outside  the  establishment 

Establishments  are  very  small  if  they 
have  fewer  than  10  employees  or  annual 
sales  of  less  than  $2.5  million.  In 
calculating  annual  sales,  establishments 
should  count  all  sales  of  inspected  meat 
and  poultry  products  produced  at  the 
establishment  Inspected  product 
excludes  product  produced  under  a 
retail  or  custom  exemption  provision. 
Furthermore,  "Pass  Through"  product 
that  is  produced  in  another 
establishment  and  resold  without  any 
further  processing  need  not  be  counted. 
"Pass  Through"  includes  the  operation 
refierred  to  as  "breaking  bulk,"  if  this 
operation  involves  only  separating  and 
resorting  "intact"  packiages  prepared  at 
another  establishment. 

FSIS  Intention  Regarding  Rules  of 
Practice 

The  final  rule  stated  that,  upon  an 
establishment's  failure  to  test  and 
record,  inspection  would  be  suspended 
in  accordance  with  rules  of  practice  that 
"will  be  adopted  for  such  proceedings 
upon  a  finding  by  FSIS  that  one  or  more 
provisions  of  subparagraphs  (a)  (l}-(4) 
of  this  section  have  not  been  complied 
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with  and  written  notice  has  been 
provided  to  the  establishment."  FSIS 
has  determined  that  a  separate  set  of 
rules  of  practice  for  generic  E.  coli 
testing  is  not  necessary.  The  Agency 
does,  however,  intend  to  review  and 
propose  revisions  to  its  rules  of  practice 
(9  CFR  335.1  and  381.230).  It  plans  to 
complete  this  process  before  the  first 
HACCP  implementation  date,  January 
26, 1998.  In  the  meantime,  the  Agency 
will  use  existing  rules  of  practice  for 
enforcement  of  Sanitation  SOP's 
requirements  and  for  enforcement 
actions  when  establishments  fail  to  test 
and  record  results  of  generic  E.  coli 
analysis. 

Technical  Cmrcctioiis 

FSIS  is  making  three  technical 
corrections  to  the  final  rule.  The  first 
corrects  the  inadvertent  requirement 
that  custom  and  retail  exempt 
establishments,  as  defined  in  section 
303.1  of  the  Federal  meat  inspection 
regulations,  comply  with  the 
requirements  for  Sanitation  SOP's. 
These  establishments  are  required  to 
meet  general  sanitation  reqiiirements, 
including  those  in  section  308.3.  When 
FSIS  drafted  the  final  rule,  it  amended 
section  308.3  to  ensure  that  meat  and 
poultry  establishments  not  only  meet 
the  general  sanitation  requirements  but 
also  comply  with  the  regulations  in  Part 
416,  which  require  Sanitation  SOP's. 
However,  FSIS  never  intended  to 
reqiiire  custom  and  retail  exempt 
establishments  to  comply  with 
Sanitation  SOP's.  To  clarify  that  point, 
FSIS  is  amending  section  308.3  to 
include  language  that  explicitly  exempts 
these  establishments  from  the  part  416 
requirements. 

Secondly,  FSIS  is  updating  the 
footnotes  in  the  "Salmonella 
Performance  Standards"  table  (Table  2) 
in  section  381.94(b)(1)  of  the  poultry 
products  inspection  regulations. 
Footnote  "b"  states  that  the  "Broiler" 
data  was  based  on  partial  anafysis  and 
was  subject  to  confirmation  upon 
publication  of  the  baseline  siuvey.  The 
baseline  survey  is  complete  and 
published.  There  are  no  changes  to  the 
numbers  related  to  broilers.  FSIS  is. 
therefore,  removing  footnote  "b."  Also, 
with  the  deletion  of  footnote  "b,"  the 
footnote  designated  as  "d"  (an  editorial 
oversight  omitted  a  footnote  "c")  will  be 
redesignated  as  footnote  "b." 

Finely,  FSIS  is  correcting  the 
references  in  sections  325.10(a)(3)  and 
381.94(a)(3)  to  the  AOAC  International 
by  u{idating  the  regulatory  text  and  a 
footnote  in  the  regulatory  text  to  reflect 
the  organization's  new  name  and  the 
ciirrent  edition  of  its  publication.  Also, 
FSIS  is  clarifying  what  establishments 


must  do  if  they  intend  to  have  samples 
analyzed  by  a  method  approved  by  a 
scientific  body  other  than  the  AOAC 
International. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  significant  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 

The  Pathogen  Reduction/HACXy  final 
rule  included  a  Final  Regiilatory  Impact 
Assessment  (FRIA)  (61  FR  38945).  The 
technical  corrections  and  amendments 
do  not  change  the  cost  and  benefit 
estimates  and  impact  assessments 
presented  in  the  FRIA. 

The  technical  amendments  regarding 
Sanitation  SOP's  clarify  the  regulatory 
language  to  more  accurately  explain 
what  FSIS  intended  corrective  actions  to 
encompass.  There  is  no  change  in 
regulatory  impact  or  cost  of  Sanitation 
SOP's.  Similarly,  the  regulatory 
amendments  that  change  terminology  in 
sections  310.25(a)  and  381.94(a)  do  not 
afiiact  any  rogatory  requirements. 

The  technical  amendments  regarding 
statistical  process  control  clarify  how 
turkey  establishments  and  livestock 
establishments  collecting  samples  by 
sponging  will  analyze  test  results  luitil 
m/M  criteria  are  developed.  This  change 
will  not  affect  the  cost  estimates. 

In  the  Preliminary  Regulatory  Impact 
Analysis  (PRIA)  for  the  Pathogen 
Reduction/HACCP  proposed  rule,  FSIS 
concluded  that  for  each  microbiological 
sample  it  would  take  5  minutes  ***** 
to  prepare  the  paperwork  and  review 
the  restilts  of  the  sample  analysis  and 
plot  the  results  on  a  statistical  process 
control  chart"  In  the  FRIA,  the  Agency 
used  this  5  minute  estimate  as  the  time 
it  takes  to  record  a  window  of  E.  coli  test 
results  and  compare  such  results  with 
m/M  criteria.  The  Agency  still  believes 
that  it  takes  approximately  the  same 
amount  of  time  to  conduct  either  of 
these  processes. 

FSIS  has  amended  the  regulations  to 
clarify  how  sampling  and  testing  must 
be  conducted  on  hot-boned  or  hide-on 
product  These  are  not  new 
requirements. 

The  FRIA  estimated  generic  E.  coli 
testing  costs  using  an  upper  bound 
estimate  of  24  dollars  per  sample.  To 
develop  this  upper  bound  estiinate  for 
E.  coli  sampling,  FSIS  examined  cost 
estimates  reported  in  the  PRIA  and 
current  cost  estimates  for  FSIS  testing 


programs.  The  proposed  rule  required 
establishments  to  collect  Salmonella 
samples  by  excising  tissue  from 
carcasses,  and  therefore,  the  cost 
estimate  factored  in  the  time  it  takes  to 
sample  in  such  a  maimer.  Similarly, 
FSIS  samples  are  collected  by  excising 
tissue,  and  FSIS  cost  analyses  of  its 
testing  program  reflect  this  fact  Because 
sponging  carcasses  presiunably  takes 
less  time  to  perform  than  excising  tissue 
from  carcasses,  FSIS  is  confident  that 
the  cost  estimates  reported  in  the  FRIA 
are  upper  boimd  estimates.  FSIS  expects 
all  establishments  to  use  the  sponging 
method  because  excising  tissue  takes 
more  time  and  devalues  the  carcasses. 
However,  because  the  cost  estimates 
were  based  on  excision,  establishments 
choosing  to  excise  tissue  should  not 
inciir  costs  greater  than  24  dollars  a 
sample.    ' 

The  three  technical  amendments 
relating  to  sampling  frequencies  do  not 
change  the  regulatory  impact  and  cost  to 
establishments.  In  the  FRIA  the  Agency 
based  its  cost  estimates  on  the 
assiunption  that  establishments  would 
sample  at  a  minimum  of  52  times  a  year. 
Also,  the  cost  estimates  assumed  that 
establishments  would  only  sample  and 
test  the  type  of  livestock  or  poultry 
slaughtered  in  the  largest  number. 
Lastly,  FSIS's  analysis  assiuned  that 
very  low  volume  establishments  sample 
and  test  once  per  week  until  the  results 
show  that  they  meet  the  published 
criteria. 

Executive  Order  12988 

This  final  nUe  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  this  final  rule:  (1)  all 
state  and  local  laws  and  regulations  that 
are  inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

Paperworic  Requirements 

The  Pathogen  Reduction/HACCP  final 
rule  included  a  paperwork  analysis  (61 
FR  38862)  prepared  in  accordance  with 
the  Paperwork  Reduction  Act.  FSIS  has 
determined  that  the  technical 
corrections  and  amendments  in  this  rule 
do  not  change  any  information 
collection  burden  hours.  The  paperwork 
and  recordkeeping  burden  hours  were 
developed  using  the  assumptions  in  the 
FRIA,  discussed  above. 

Final  Rules 

Usti^Sal^ects 

9  CFR  Part  308 
Meat  inspection. 


9  CFR  Part  310 

Meat  inspection.  Microbial  testing. 

9  CFR  Part  381 

Poultry  and  poultry  products. 
Microbial  testing. 

9  CFR  Part  416 

Meat  inspection,  Poultry  and  poultry 
products. 

For  reasons  set  forth  in  this  preamble, 
9  CFR  chapter  III  is  amended  as  follows: 

PART  308-5ANITATION 

1.  The  authority  citation  for  part  308 
continues  to  read  as  follows: 

AathoritT:  21  U.S.C  601-695;  7  CFR  2.18, 
2.53 

-     2.  Section  308.3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

S  308.3    Estabiishments;  sanKary 
conditions;  requirements. 

(a)  *  *  *  The  provisions  of  part  416 
of  this  chapter  apply  to  all 
establishments,  except  establishments 
that  are  exempt  in  accordance  with 
§  303.1  of  this  chapter. 

PART  310— POST  MORTEM 
INSPECTION 

3.  The  authorify  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53.      • 

4.  Section  310.25  is  amended  by 
revising  paragraphs  (a)(l],  introductory 
test  (a)(2)(u),(a)(2)(iii),  (a)(2)(v)(A). 
(a)(3),  (a)(4),  and  (a)(5)  to  read  as 
follows: 

1310.25    Contamination  wHI) 
microof^anisms;  patliogen  reduction 

iforr 


(a)  *  •  • 

(1)  Each  official  establishment  that 
slaughters  catUe  and/or  swine  shall  test 
for  Escherichia  coli  Biotype  1  [E.  coli). 
Establishments  that  slaughter  more  than 
one  type  of  livestock  or  both  livestock 


and  poultry,  shall  test  the  type  of 
livestock  or  poultry  slaughtered  in  the 
greatest  number.  The  establishment 
shaU: 

•        •        *        •        • 

(2)  Sampling  requirements. 

(i)  •  *  * 

(ii)  Sample  collection.  The 
establishment  shall  collect  samples  bom 
all  chilled  swine  or  cattle  carcasses, 
except  those  boned  before  chilling  (hot- 
boned),  which  must  be  sampled  after 
the  final  wash.  Samples  shall  be 
collected  by  either  sponging  or  excising 
tissue  from  three  sites  on  the  selected 
carcass.  On  cattle  carcasses, 
establishments  shall  sponge  or  excise 
tissue  from  the  flank,  brisket  and  rump, 
except  for  hide-on  calves,  in  which  case 
establishments  shall  take  samples  by 
sponging  from  inside  the  flank,  inside 
the  brisket,  and  inside  the  rump;  on 
swine  carcasses,  establishments  shaU 
sponge  or  excise  tissue  from  the  ham, 
belly  and  jowl  areas.  > 

(iii)  Sampling  frequency.  Slaughter 
establishments,  except  very  low  voliune 
establishments  as  defined  in  paragraph 
(a)(2)(v)  of  this  section,  shall  take 
samples  at  a  frequency  proportional  to 
the  volume  of  production  at  the 
following  rates: 

Cattle:  1  test  per  300  carcasses,  but  at 
a  minimiini  one  sample  each  week  of 
operation. 

Swine:  1  test  per  1000  carcasses,  but 
at  a  minimum  one  sample  each  week  of 
operation. 

(v)  Sampling  in  very  low  volume 
establishments. 

(AJ  Very  low  volume  establishments 
annually  slaughter  no  more  than  6,000 
cattie,  20,000  swine,  or  a  combination  of 
cattie  and  swine  not  exceeding  6,000 
cattie  and  20,000  total  of  both  types. 
Very  low  volume  establishments  that 
collect  samples  by  sponging  shall 
collect  at  least  one  sample  per  week, 
starting  the  first  full  week  of  operation 
after  June  1  of  each  year,  and  continue 
sampling  at  a  minimvun  of  once  each 
week  the  establishment  operates  until 


June  1  of  the  following  year  or  until  13 
samples  have  been  collected,  whichever 
comes  first  Very  low  volume 
establishments  collecting  samples  by 
excising  tissue  from  carcasses  shall 
collect  one  sample  per  week,  starting 
the  firat  full  week  of  operation  after  June 
1  of  each  year,  and  continue  sampling 
at  a  ipinimuTn  of  ouce  each  week  the 
establishment  operates  until  one  series 
of  13  tests  meets  the  criteria  set  forth  in 
paragraph  (a)(5)(i)  of  this  section. 
•        •        •        *        • 

(3)  Analysis  of  samples.  Laboratories 
may  use  any  quantitative  method  for 
analysis  of  E.  coli  that  is  approved  as  an 
AOAC  Official  Method  of  the  AOAC 
International  (formerly  the  Association 
of  Official  Analytical  Chemists)  ^  or 
approved  and  published  by  a  scientific 
body  and  based  on  the  results  of  a 
collaborative  trial  conducted  in 
accordance  with  an  internationally 
recognized  protocol  on  collaborative 
trials  and  compared  against  the  three 
tube  Most  Probable  Number  (MPN) 
method  and  agreeing  with  the  95 
percent  upper  and  lower  confidence 
limit  of  the  appropriate  MPN  index. 

(4)  Recording  of  test  results.  The 
establishment  shall  maintain  accurate 
records  of  all  test  results,  in  terms  of 
CFU/cm'  of  surface  area  sponged  or 
excised.  Results  shall  be  recorded  onto 
a  process  control  chart  or  table  showing 
at  least  the  most  recent  13  test  results, 
by  type  of  livestock  slaughtered. 
Records  shall  be  retained  at  the 
establishment  for  a  period  of  12  months 
and  shall  be  made  available  to  FSIS 
upon  request 

(5)  Criteria  for  evaluation  of  test 
results. 

(i)  An  establishment  excising  samples 
from  carcasses  is  operating  within  the 
criteria  when  the  most  recent  E.  coli  test 
result  does  not  exceed  the  upper  limit 
(M),  and  the  number  of  samples,  if  any, 
testing  positive  at  levels  above  (m)  is 
three  or  fewer  out  of  the  most  recent  13 
samples  (n)  taken,  as  follows: 


Table  l.— Evaluation  of  E.  Cou  Test  Results 

Type  of  livestock 

Lower  limit  of  marginal  range 
(m) 

Upper  limit  of  marginal  range 
(M) 

Number  of 
sample  test- 
ed 

(n) 

Maximum 
number  per- 
mitted in 
marginal 
range 

(c) 

Cattle .. 

Negative* 

100  CFU/cm2 _ 

13 

3 

■  A  copy  of  FSIS't  "Guidelines  for  E.  coli  Testing 
for  Process  Control  verification  in  Cattle  and  Swine 
Slaughter  Establishments"  is  available  for 
inspection  in  the  FSIS  Docket  Room. 


2  A  copy  of  the  current  edition/revision  of  the 
"Official  Methods  of  AOAC  International."  16th 
edition,  3rd  revision,  1997.  is  on  file  with  the 
Director,  Office  of  the  Federal  Register,  and  may  be 


purchased  from  the  Association  of  Official 
Analytical  Chemists  International,  Inc..  481  North 
Frederick  Ave.,  Suite  500,  Gaitbanburg.  MD  20877- 
2417. 
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Table  1  .—Evaluation  of  E.  Coli  Test  Results— Continued 

Type  of  livestock 

Lower  limit  of  marginal  range 
(m) 

Upper  limit  of  marginal  range 
(M) 

Number  of 
sample  test- 
ed 

(n) 

Maximum 
number  per- 
mitted in 
marginal 
range 

(c) 

10  CFU/cm2 - 

10  000  CFU/cm* 

13 

3 

•t^egative  is  defined  by  ttie  sensitivity  of  the  mettiod  used  in  the  baseline  study  with  a  limit  of  sensitivity  of  at  least  5  cfu/cm^  carcass  surface 
area 


(ii)  Establishments  sponging  carcasses 
shall  evaluate  E.  coli  test  results  using 
statistical  process  control  techniques. 

•  •        •        •        • 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

5.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Antlwrity:  7  U.S.C  138f.  450;  21  U.S.C 
451-470,  7  CFR  2.18,  2.53 

Sul)part  K— Post  Mortem  Inspection; 
Disposition  of  Carcasses  and  Parts 

6.  Section  381.94  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text.  (a)(2)(ii).  {a)(2)(iii).  (a)(2)(v)(A), 
(a)(3).  (a)(4);  and  (a)(5)  Table  1;  by 
redesignating  paragraph  (a)(5)  as 
(a)(5)(i);  by  adding  a  new  paragraph 
(a)(5)(ii);  and  by  removing  the  footnote 
b  in  Table  2  of  paragraph  (b)(1)  and 
removing  the  symbol  "b"  as  it  appears 
after  the  term  "Broiler"  and 
redesignating  footnote  d  as  footnote  b  to 
read  as  follows: 

1381.94    Contamination  with 
microorganiams;  process  control 
iwimctlluii  ciitotla  and  testinQ;  patliogan 
reduction  standards. 
(a)  •  •  • 

(1)  Each  official  establishment  that 
slaughters  poultry  shall  test  for 
Escherichia  coli  Biotype  I  (£.  coli). 
Establishments  that  slaughter  more  than 
one  type  of  poultry  and/or  poultry  and 
livestock,  shall  test  the  type  of  poultry 
or  livestock  slaughtered  in  the  greatest 
nimiber.  The  establishment  shall: 

•  •        •        •        • 

(2)  Sampling  requirements. 


(i)  •  •  • 

(ii)  Sample  collection.  Samples  shall 
be  collected  by  taking  a  whole  bird  from 
the  end  of  the  chilling  process,  after  the 
drip  line,  and  rinsing  it  in  an  amount  of 
buffer  appropriate  to  the  type  of  bird 
being  tested.  If  the  bird  is  boned  before 
chilling  (hot  boned  poultry),  the  sample 
shall  be  taken  from  the  end  of  the 
slaughter  line  instead  of  the  end  of  the 
drip  line.' 

(iii)  Sampling  frequency.  Slaughter 
establishments,  except  very  low  volume 
establishments  as  denned  in  paragraph 
(a)(2)(v)  of  this  section,  shall  take 
samples  at  a  frequency  proportional  to 
the  establishment's  volume  of 
production  at  the  following  rates: 

Chickens:  1  sample  per  22.000 
carcasses,  but  at  a  minimum  one  sample 
per  each  week  of  operation. 

TuAeys:  1  sample  per  3,000  carcasses, 
but  at  a  minimum  one  sample  each 
week  of  operation. 
•        •        •         •        • 

(v)  Sampling  in  very  low  volume 
establishments 

(A)  Very  low  volume  establishments 
annually  slaughter  no  more  than 
440,000  chickens  or  60,000  turkeys  or  a 
combination  of  chickens  and  ttitkeys 
not  exceeding  60,000  turkeys  and 
440,000  birds  total.  Very  low  voliune 
establishments  slaughtering  turkeys  in 
the  largest  number  shall  collect  at  least 
one  sample  per  week,  starting  the  first 
full  week  of  operation  after  June  1  of 
each  year,  and  continue  sampling  at  a 
minimum  of  once  each  week  the 
establishment  operates  until  Jime  1  of 
the  following  year  or  until  13  samples 
have  been  collected,  whichever  comes 


first.  Very  low  volume  establishments 
slaughtering  chickens  in  the  largest 
number  shall  collect  one  sample  per 
week,  starting  the  first  full  week  of 
operation  after  June  1  of  each  year,  and 
continue  sampling  at  a  minimum  of 
once  each  week  the  establishment 
operates  until  one  series  of  13  tests 
meets  the  criteria  set  forth  in  paragraph 
(a)(5)(i)  of  this  section. 
***** 

(3)  Analysis  of  samples.  Laboratories 
may  use  any  quantitative  method  for 
analysis  of  E.  coli  that  is  approved  as  an 
AOAC  Official  Method  of  the  AOAC 
International  (formerly  the  Association 
of  Official  Analytical  Chemists)  ^  or 
approved  and  published  by  a  scientific 
body  and  based  on  the  results  of  a 
collaborative  trial  conducted  in 
accordance  with  an  internationally 
recognized  protocol  on  collaborative 
trials  and  compared  against  the  three 
tube  Most  Probable  Number  (MPN) 
method  and  agreeing  with  the  95 
percent  upper  and  lower  confidence 
limit  of  the  appropriate  MPN  index. 

(4)  Recording  of  test  results.  The 
establishment  shall  maintain  accurate 
records  of  all  test  results,  in  terms  of 
C3^/ml  of  rinse  fluid.  Results  shall  be 
recorded  onto  a  process  control  chart  or 
table  showing  at  least  the  most  recent  13 
test  results,  by  type  of  poultry 
slaughtered.  Records  shall  be  retained  at 
the  establishment  for  a  period  of  12 
months  and  shall  be  made  available  to 
FSIS  upon  request. 

(5)  Criteria  for  evaluation  of  test 
results. 

(i)  '  •  • 


Table  l.— Evaluation  of  E.  coli  Test  Results 

Types  of  pouttry 

Li>wer  limit  of  marginal  range 
(m) 

Upper  limit  of  marginal  range 
(M) 

Ntjmber  of  sample  tested 
(n) 

Maximum 
number  per- 
mitted in  mar- 
ginal range 

(c) 

Chicicens 

100  CFU/ml 

1,000  CFU/ml 

NJV         

13  

HA „ 

3 

Turlteys  

NA« „ 

NA 

•Not  available;  values  for  turkeys  will  be  added  upon  completion  of  data  collection  program  for  turtceys. 


■  A  copy  of  FSIS's  "Sampling  Tschniqua  lor  E. 
coli  in  Raw  Meat  and  Poultry  for  Procesa  Control 
Verificatioa"  is  available  for  inspection  in  tlte  FSIS 
Docket  Room. 

'  A  copy  of  the  cuirenl  edition/revision  of  the 
"Official  Methods  of  AOAC  International."  leih 


edition.  Srd  revision.  1997.  is  on  file  with  the 
Director.  Office  of  the  Federal  Register,  and  may  be 
purcliased  from  the  Association  of  Official 
Analytical  Chemists  International.  Inc.,  4S1  North 
Frederick  Ave..  Suite  SOO,  Gaithersbuig.  MD  20677- 
2417. 


(ii)  For  types  of  poultry  appearing  in 
paragraph  (a)(5)(i)  Table  1  of  this  section 
that  do  not  have  m/M  criteria, 
establishments  shall  evaluate  E.  coli  test 
results  using  statistical  process  control 
techniques. 


PART  416— SANITATION 

7.  The  authority  citation  for  part  416 
continues  to  reads  as  follows: 

Authority:  21  U.S.C.  451-470,  601-695;  7 
U.S.C.  450, 1901-1906;  7  CFR  2.18,  2.53. 

8.  Section  416.15  is  amended  by 
revising  paragraph  (b)  to  read  asfollows: 

1416.15    Corractivs  Actions. 

•        •        *        •        • 

(b)  Corrective  actions  include 
procedures  to  ensure  appropriate 
disposition  of  product(s)  that  may  be 
contaminated,  restore  sanitary 
conditions,  and  prevent  the  recurrence 
of  direct  contamination  or  adulteration 
of  product(s),  including  appropriate 
reevaluation  and  modification  of  the 
Sanitation  SOP's  and  the  procedures 
specified  therein  or  appropriate 
improvements  in  the  execution  of  the 
Sanitation  SOP's  or  the  procedures 
specified  therein. 

Done  at  Washington,  DC,  on  May  7, 1997. 
Thomas  ).  Billy, 
Administrator. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 
RIN31S0-AF68 

Informal  Small  Entity  Guidance 

AQBICY:  Nuclear  Regulatory 

Commission. 

.ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  add  a  provision  that 
provides  a  method  for  small  entities  to 


contact  the  NRC  for  assistance  in 
interpreting  or  complying  with 
regulatory  requirements.  The  final  rule 
is  necessary  to  comply  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  The  final  rule  describes 
how  the  NRC  will  assist  small  entities 
that  are  licensed  by  the  NRC. 
EFFECTIVE  DATE:  May  13, 1997. 
FOR  FURTHER  MFORMATKW  CONTACT: 
David  L.  Meyer,  Chief,  Rules  Review 
and  Directives  Branch,  Office  of 
Administration,  Washington,  DC  20555- 
0001;  telephone  301-415-7162;  Web 
address  http://www.dlml@nrc.gov,  or 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Office  of  Administration, 
Washington,  DC  20555-0001;  telephone 
301-415-7163;  Web  address  http:// 
www.mti@nrc.gov.  Small  businesses 
can  obtain  information  from  the 
Commission's  hoUine  telephone  system 
by  calling  1-800-368-5642. 

SUPPlfMENTARY  INFORMATION: 

Background 

In  March  1996,  Congress  enacted  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),  Public  Law 
104-121.  Congress  foimd  this  legislation 
necessary  because  "small  businesses 
bear  a  disproportionate  ^lare  of 
regulatory  costs  and  burden"  and 
"fundamental  changes  *  *  *  are  needed 
in  the  regulatory  and  enforcement 
culture  of  Federal  agencies'  to  make 
them  more  responsive  to  small 
businesses  (Sections  202  (2)  and  (3)  of 
the  Act). 

SinqpUfying  Compliance 

SubtiUe  A  of  SBREFA  provides  a 
number  of  initiatives  that  are  intended 
to  make  it  easier  for  small  entities  to 
imderstand  and  comply  with  agency 
regiUations.  In  particul^,  the  subtitle 
provides  that,  "Whenever  appropriate  in 
the  interest  of  administering  statutes 
'  and  regulations  within  the  jtirisdiction 
of  an  agency,  it  shall  be  the  practice  of 
the  agency  to  answer  inquiries  ficom 
small  entities  concerning  information 
on  and  advice  about  compliance  with 
such  statutes  and  regulations."  Agencies 


are  expected  to  interpret  and  apply  the 
law,  or  regulations  implementing  the 
law,  to  specific  sets  of  facts  that  are 
supplied  by  the  small  entity. 
Fiuthermore,  agencies  are  required  to 
establish  u  program  to  receive  and 
respond  to  these  types  of  inquiries. 

The  NRC  and  Small  Entities 

Since  the  Regulatory  Flexibility  Act 
was  enacted  in  1980,  tht.  NRC  has 
considered  the  special  needs  of  small 
businesses  and  has  worked  to  address 
them.  In  1983,  the  NRC  surveyed  its 
materials  licensees  to  create  an 
economic  profile  sufficient  to  consider 
regulatory  alternatives  tailored  to  the 
size  of  the  licensee.  After  analyzing  the 
data  and  consulting  with  the  Small 
Business  Administration  (SBA),  the 
NRC  developed  size  standards  to 
determine  which  of  its  licensees  would 
qtialify  as  small  entities  for  the  purposes 
of  compliance  with  the  Regulatory 
Flexibility  Act  (50  FR  50241;  December 
9, 1985). 

In  1993,  the  NRC  completed  a  second 
survey  to  update  the  economic  profile  of 
its  materials  licensees.  SubsequenUy, 
the  NRC  revised  its  size  standards  on 
April  11, 1995  (60  FR  18344).  The 
revised  size  standards  included  separate 
standards  for  business  concerns  that  are 
manufacturing  entities,  adjusted  its 
receipts-based  size  standard  to 
accommodate  inflation,  eliminated  the 
separate  $1  million  size  standard  for 
private-practice  physicians  and  applied 
the  revised  receipts-based  size  standard 
of  $5  million  to  this  class  of  licensees, 
and  codified  the  size  standards  in 
§  2.810  of  10  CFR.  The  NRC  has 
considered  the  economic  impact  of  its 
regulatory  actions  on  small  entities.  In 
particular,  the  NRC  used  its  size 
standards  to  tier  the  annual  license  fee 
imposed  by  the  NRC's  final  rules 
implementing  the  Omnibtis  Budget 
Reconciliation  Act  of  1990  (56  FR 
31472;  July  10, 1991  and  subsequent 
years),  thereby  reducing  the  impact  of 
the  fee  rules  on  small  entities. 

In  thu  and  other  areas,  the  NRC  has 
responded  to  the  comments  and 
suggestions  it  has  received  from  small 
entities.  The  NRC  intends  to  continue 
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and  improve  its  responsiveness  to  the 
questions  and  concerns  of  small  entities. 
This  regulation  establishes  a  means  for 
small  entities  to  contact  the  NRC  to 
receive  the  type  of  infonnal  compliance 
assistance  contemplated  by  SBREFA. 

AdnunistratlTe  Procedure  Act  Waiver 

Generally,  the  Administrative 
Procedure  Act  (APA)  requires  agencies 
to  publish  a  notice  of  proposed 
rulemaking  and  provide  opportunity  for 
public  conunent  before  issuing  a  rule.  5 
U.S.C.  553.  However,  these 
requirements  do  not  apply  when  the 
agency  finds  that  they  are  amendments 
dealing  with  agency  practice  and 
procedure.  S  U.S.C.  553  (b)(3)(A).  The 
Commission  finds  for  good  cause  that 
notice  of  proposed  rulemaking  and 
public  participation  are  unnecessary 
because  the  rule  is  a  matter  of  agency 
practice;  e.g.,  the  establishment  of  a 
telephone  number  to  facilitate 
interaction  with  the  small  entities 
licensed  by  the  Commission. 

The  rule  shall  be  effective  on  May  13. 
1997.  The  APA  requires  that  a 
substantive  rule  be  published  at  least  30 
days  before  its  effective  date,  unless  the 
agency  finds  for  good  cause  that  such 
delay  is  not  needed.  5  U.S.C.  553(d)(3). 
The  Commission  finds  good  cause  for 
the  rule  issued  below  to  become 
effective  immediately  because  the 
amendments  are  of  an  administrative 
nature  concerning  a  matter  of  agency 
conduct,  the  establishment  of  a 
telephone  niunber  to  facilitate 
interaction  with  the  small  entities 
licensed  by  the  Commission. 

EnTironmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procediue.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
Materials,  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 


For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  the  Small  Business 
Regulatory  Enforcement  Fairness  Act; 
and  5  U.S.C.  552  and  553.  the  NRC  is 
adopting  the  following  amendment  to 
10  CFR  Part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSINQ  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Pari  2 
continues  to  read  as  follows: 

Anthorit^:  Sees.  161. 181, 68  Stat.  948. 

953,  as  amended  (42  U.S.C.  2201.  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  imder  sees.  53, 
62,  63.  81. 103, 104. 105.  68  Stat.  930,  932. 
933.  935.  936.  937,  938.  as  amended  (42 
U.S.C  2073.  2092.  2093.  2111.  2133.  2134. 
2135);  sec.  114(f).  Pub.  L.  97-425.  96  Stat 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
102.  Pub.  L.  91-190.  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102.  2.103.  2.104. 
2.105.  2.721  also  issued  under  sees.  102. 103, 
104,  105. 183,  189.  68  Stat.  936.  937.  938. 

954,  955.  as  amended  (42  U.S.C.  2132.  2133. 
2134.  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  !>.  97-415,  96  Stat  2073 
(42  U.S.C  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b.  i,  o.  182.  186,  234. 
68  Stat  948-951.  955.  83  Stat  444.  as 
amended  (42  U.S.C.  2201  (b),  (i).  (o),  2236. 
2282);  sec.  206.  88  Stat  1246  (42  U.S.C.  5846). 
Sections  2.60O-2.606  also  issued  under  sec. 

102.  Pub.  L  91-190,  83  Stat  853,  as  amended 
(42  U.S.C.  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754. 
2.760.  2.770.  2.780  also  issued  under  5  U.S.C 
557.  Section  2.764  and  Table  lA  of  Appendix 
C  also  issued  under  sees.  135, 141.  Pub.  L. 
97-425.  96  Stat  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  2.790  also  issued  under  sec. 

103.  68  Stat  936,  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C  553.  Section 

2.809  also  issued  under  5  U.S.C.  553  and  sec. 
29.  Pub.  L  85-256.  71  Stat  579.  as  amended 
(42  U.S.C  2039).  Subpart  K  also  issued  under 
sec.  189.  68  Stat  955  (42  U.S.C  2239);  sec. 
134.  Pub.  L.  97-425,  96  Stat  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189. 
68  Stat  955  (42  U.S.C.  2239).  Appendix  A 
also  issued  under  sec.  6.  Pub.  L.  91-560. 84 
Stat  1473  (42  U.S.C  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L  99-240, 99  Stat 
1842  (42  U.S.C  2021b  et  seq.). 

2.  In  §  2.810.  paragraph  (f)  is  added  to 
read  as  follows: 

f2,S10    NRCslMStandsnto. 

•        •        •        •        • 

(f)  Whenever  appropriate  in  the 
interest  of  administering  statutes  and 
regulations  within  its  jurisdiction,  it  is 
the  practice  of  the  NRC  to  answer 
inquiries  from  small  entities  concerning 


information  on  and  advice  about 
compliance  with  the  statutes  and 
regulations  that  affect  them.  To  help 
small  entities  obtain  information 
quickly,  the  NRC  has  established  a  toll-  . 
free  telephone  number  at  1-800-368- 
5642. 

Dated  at  Roekville.  Maryland,  this  2nd  day 
of  May.  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  loaeph  Callan, 
Executive  Director  for  Operations. 
IFR  Doe.  97-12468  Filed  5-12-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Rag.  CC;  Docket  Na  R-0970| 

Availability  of  Funds  and  Collection  of 
CiMCks 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  The  Board  is  publishing 
technical  amendments  to  Appendix  A  of 
Regulation  CC.  The  amendments  will 
conform  Appendix  A  to  a  realignment 
in  Federal  Reserve  check-processing 
regions  by  adding  the  First  District 
routing  numbers  formerly  assigned  to 
the  Lewiston  check-processing  region  to 
the  Boston  Head  Office. 
EFFECTIVE  DATE:  October  27. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Stephanie  Martin,  Senior  Attorney  (202/ 
452-3198),  or  Heathenin  Allison, 
Attorney  (202/452-3565).  Legal 
Division.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Diane  Jenkins  (202/452-3544). 
SUPPI^MENTARY  INFORMATION:  The 
Board's  Reflation  CC  (12  CFR  part  229) 
implements  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001  et  seq.) 
(the  Act)  and  requires  banks.'  inter  alia, 
to  make  funds  deposited  into 
transaction  accounts  available  for 
withdrawal  within  specified  time 
frames.  The  Act  and  regulation  allow 
banks  to  place  longer  holds  on  nonlocal 
checks  than  on  local  checks.  A  nonlocal 
check  is  one  for  which  the  paying  bank  ^ 
is  located  in  a  different  check- 
processing  region  than  the  depositary 
bank.  Regulation  CC  defines  "check- 


■  The  term  tmnk  refers  to  any  depository 
institution,  including  commercial  twnks,  savings 
institutions,  and  credit  unions. 

'The  paying  bank  is  the  iMnk  by,  at,  or  through 
which  a  check  is  payable.  The  depositary  bank  is 
the  first  l>ank  to  which  a  check  is  transferred. 


processing  region"  as  "the  geographical 
area  served  by  an  office  of  a  Federal 
Reserve  Bank  for  purposes  of  its  check- 
processing  activities."  '  Appendix  A  of 
Regulation  OC  lists  the  Federal  Reserve 
check-processing  offices  and  the  4-digit 
routing  number  prefixes  that  are  local  to 
each  office. 

Effective  October  27, 1997,  the 
Federal  Reserve  Bank  of  Boston  Mdll 
discontinue  processing  checlu  at  its 
Lewiston,  Maine,  regional  check- 
processing  center  and  incorporate  the 
Lewiston  check-processing  region  into 
its  Head  Office  check-processing  region. 
This  consolidation  results  from  the 
determination  by  the  Federal  Reserve 
Bank  of  Boston  that  it  can  process  the 
majority  of  checks  handled  by  the 
Lewiston  check-processing  region  more 
efficiently  and  cost-effectively  through 
its  Head  Office.  Accordingly,  the  Board 
has  revised  the  routing  number  list  in 
Appendix  A  to  reflect  the  Lewiston- 
Head  Office  consolidation,  effective 
October  27. 1997. 

Although  the  substance  of  Regulation 
CC  will  be  unaffected  by  the 
amendments  to  Appendix  A,  the 
consolidation  of  check-processing 
regions  may  require  some  banks  to 
adjust  their  internal  procedures  for 
assigning  funds  availability.  For 
example,  checks  deposited  in  the  former 
Lewiston  region  will  now  be  considered 
local  checks  in  the  Head  Office  region 
(and  vice  versa).  Banks  that  now 
distinguish  between  the  Lewiston  and 
Head  Office  regions  in  assigning 
availability  will  need  to  realign  their 
internal  operating  systems  to  reflect  the 
consolidation.  These  banks  also  will 
need  to  reflect  any  availability  policy 
changes  in  their  disclosiu'es.  as  the 
availability  for  certain  checks  may  be 
improved.  Section  229.18(e)  of 
Regulation  CC  provides  that,  in  the  case 
of  an  availability  policy  change  that 
expedites  the  availability  of  funds,  a 
bank  shall  send  a  notice  of  the  change 
to  holders  of  constuner  accoimts  not 
later  than  30  days  after  implementation. 

The  amendments  adopted  by  the 
Board  are  technical  amendments  that 
reflect  the  realignment  of  Federal 
Reserve  check-processing  regions  and 
are  required  by  the  statutory  and 
regulatory  definitions  of  "check- 
processing  region."  Accordingly,  5 
U.S.C.  553(b),  requiring  public 
comment,  does  not  apply. 

Final  Regulatory  Flexibility  Analysis 

The  amendment  wall  apply  to  all 
banks,  regardless  of  size.  There  is  no 
possible  alternative  rule  for  small  banks. 


'12  CFR  229.2(m).  The  Act's  definition  is 
substantially  similar  (12  U.S.C  4001(9)). 


as  "check-processing  region"  is  defined 
by  the  Expedited  Fimds  Availability 
Act.  which  applies  to  all  banks.  The 
amendment  will  affect  only  those  banks 
in  the  First  District  in  the  current 
Lewiston  and  Head  Office  check- 
processing  regions  that  distinguish 
between  checks  drawn  on  paying  banks 
located  in  those  two  regions  for 
piuposes  of  assigning  availability.  The 
Board  expects  that  the  majority  of  small 
institutions  located  in  those  two  regions 
will  be  unafiiscted  by  the  amendment. 

List  of  Subiects  in  12  CFR  Part  229 

Banks,  banking,  Federal  Reserve 
System.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  part  229  is  amended 
as  follows: 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  et  seq. 
Appendix  A  to  Part  229  [Amended] 

2.  In  Appendix  A  to  part  229,  under 
the  heading  "FIRST  FEDERAL 
RESERVE  DISTRICT,"  the  numbers 
appearing  direcUy  imder  the  subheading 
"Lewiston  O/^ce"  are  transferred  in 
numerical  order  under  the  subheading 
"Head  Office",  and  the  subheading 
"Lewiston  Office"  is  removed. 

By  order  of  the  Boeud  of  Govemore  of  the 
Federal  Reserve  System,  May  7, 1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  97-12442  Filed  &-12-97;  8:45  am) 

BILUNQ  COOe  6210-»1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docfcat  No.  95-CE-100-AD;  Amendment 
3»-10022;  AD  97-10-1(q 

RIN  2120-AA64 

Ainivorthiness  Directives;  Aerospace 
Technologies  of  Australia,  Nomad  N22 
and  N24  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  suptersedes 
AirworthinessDirective  AD  85-21-06 
which  appUes  to  all 
AerospaceTechnologies  of  Australia 
(ASTA)  Nomad  N22  and  N24  series 
airplanes  and  ciurentiy  requires 
replacing  the  attachment  fittings  of  the 
upper  fin  rear  spar  and  the  fin/ 
horizontal  stabilizer.  This  action 


requires  removing  the  upper  fin  to  stub 
fin  forward  attachment  bolts,  inspecting 
the  attachment  fittings  for  cracks,  and, 
if  no  cracks  are  found,  replacing  the 
attachment  bolts  with  bolts  of  improved 
design  imtil  the  life  limit  of  the 
attachment  fittings  is  reached,  at  which 
time  the  attachment  fittings  would  be 
replaced  with  improved  attachment 
fittings.  If  cracks  are  fotmd,  this  AD 
requires  replacing  the  attachment  bolts 
and  attachment  fittings.  Craclu  foiuid  in 
the  luiderhead  radius  and  at  the  base  of 
the  thread  of  the  bolt  prompted  this 
action.  The  actions  specified  by  thisAD 
are  intended  to  prevent  cracking  in  the 
upper  fin  and  horizontal  stabilizer 
attachment  fittings,  which  if  not 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 
DATES:  Effective  July  3. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  3, 1997. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
AeroSpace  Technologies  ofAustralia, 
Limited.  ASTA  DEFENCE,  Private  Bag 
No.  4. Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  may  also  be 
examined  at  the  FederalAviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Clhief  Counsel. 
Attention:  RulesDocket  95-CE-lOO-AD, 
Room  1558, 601  E.  12th  StreetJCahsas 
City,  Missoiui  64106;  or  at  the  Office  of 
theFederal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Ron  Atmur,Aerosi>ace  Engineer,  Los 
Angeles  Aircraft  CertificationOffice, 
FAA,  3960  Paramount  Blvd.. 
Lakewood.Califomia,  90712;  telephone 
(562)  627-5224;  fecsimile(562)  627- 
5210. 

SUPPLBiENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  ASTA  Nomad  N22  and  N24 
series  airplanes  was  published  in  the 
Federal  Register  onDecember  5, 1996 
(61  FR  64489).  The  action  proposed  to 
require  removing  the  attachment  bolt, 
part  niunber  (P/N)  2/N-00-43,  and 
inspecting  the  attachment  fitting  for 
cracks  using  a  dye  penetrant  method.  If 
no  cracks  are  found,  the  AD  would 
require  replacing  the  bolt  with  a  new 
bolt,  P/N  3/N-00-43.  and  replacing  the 
attachment  fittings  (P/N  l/N-12-48,  left, 
and  l/N-12-49.  right)  with  attachment 
fittings  of  improved  design  (P/N  1/N- 
12-375,  left,  and  l/N-12-376,  right).  If 
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cracks  are  found,  the  action  would 
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cracks  are  found,  the  action  would 
require  replacing  the  attachment  bolts 
and  attachment  fittings  at  the  time  of 
inspection  and  prior  to  further  flight 
The  FAA  did  not  include  the  part 
numbers  of  the  improved  design 
attachment  fittings  in  the  published 
NPRM,  but  has  decided  to  include  the  ^ 
part  Dumbers  of  the  old  attachment 
fittings  and  the  improved  attachment 
fittings  in  this  Final  Rule  action  for 
clarity. 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Nomad  Alert  Service  Bulletin  ANMD 
55-23,  Revision  1.  dated  July  11, 1991 
and  Nomad  ServiceBulletin  (SB)  NMD- 
53-5.  Rev.  2,  dated  December  6, 1995. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coat  Impact 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  will  be  afiected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
the  inspection  and  bolt  replacement, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $236  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $10,740  or  $716  per  airplane.  The 
cost  of  replacing  the  attachment  fittings 
is  not  included  in  these  figures  because 
AD  85-21-06  previously  accoiuited  for 
the  cost  of  the  attachment  fitting 
replacement. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOMESSES. 

List  of  Snbiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

f  39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  airworthiness  directive  (AD) 
85-21-06,  Amendment  39-5152  and  by 
adding  a  new  AD  to  read  as  foUotvs: 

97-10-10    Aeraspacs  Technologies  of 

Australia  (AST A):  Amendment  No.  39- 
10022;  Docket  No.  95-CE-lOO-AD; 
Supersedes  AD  85-21-06,  Amendment 
39-5152. 
Applicability:  Nomad  N22  and  N24  series 
airplanes,  all  serial  numbers,  that  are  not 
equipped  with  attachment  fitting  part 
numbers  (P/N)  l/N-12-375  (left)  and  1/N- 
12-376  (right),  certificated  in  any  category. 
NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eBect  of  the  modificaUon,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  cracking  in  the  upper  fin  and 
horizontal  stabilizer  attachment  fittings, 
which  if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (nS)  after  the  effiective  date  of  this 
AD,  remove  the  attachment  bolt  (P/N  2/N- 
00-43,  qty  2)  and  inspect  the  attachment  bolt, 
vertical  £Ui  attachment  fittings,  and  fin/ 
horizontal  stabilizer  fitUngs  for  cracks,  using 
a  dye  penetrant  method,  in  accordance  with 
the  Accomplishment  instructions  section  in 
Nomad  Alert  Service  Bulletin  (ASB)  ANMD- 
55-23.  Revision  1,  dated  )uly  11. 1991. 

(1)  If  no  cracks  are  found,  prior  to  further 
flight,  replace  the  attachment  bolts  (P/N  2/N- 
00-43,  qty  2)  with  new  attachment  bolts  (?/ 
N  3/N-00-43,  qty  2)  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  in  Nomad  ASB  ANMD-55-23, 
Revision  1,  dated  luly  11, 1991. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  attachment  bolts  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  in  Nomad  ASB  55- 
23,  Revision  1,  dated  July  11, 1991,  and 
replace  the  vertical  fin  attachment  fittings 
and  fin/horizontal  stabilizer  fittings  with 
fittings  of  improved  design  (P/N  l/N-12-375, 
left,  and  1/N-l 2-376.  ri^t)  in  accordance 
Mrith  Nomad  Service  Bulletin  (SB)  NMD-53- 
5,  Revision  2,  dated  December  6, 1995. 

(b)  Upon  th0  accumulation  of  3,000  hours 
toUl  TIS  or  within  the  next  50  hours  TIS  after 
the  initial  inspection  required  in  paragraph 
(a)  of  this  AD.  whichever  occurs  later,  unless 
previously  accomplished  in  accordance  with 
paragraph  (a)(2)  of  this  AD,  replace  the 
vertical  fin  attachment  fittings  and  the  fin/ 
horizontal  stabilizer  fittings  with  attachment 
fittings  of  improved  design  (P/N  l/N-12-375. 
left,  and  l/N-12-376,  ri^t)  in  accordance 
writh  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  in  Nomad  SB  NMD- 
53-5,  Revision  2,  dated  December  6, 1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager;  Los  Angeles 
Aircraft  Certification  Office,  FAA,  3960 
Paramount  Blvd.,  Lakewood.  California. 
90712;  telephone  (310)  627-5224;  facsimile 
(310)  627-5210.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  Los  Angeles  Aircraft 
Certification  Office. 

(e)  The  inspection,  modification,  and 
replacements  required  by  this  AD  shall  be 
done  in  accordance  wfith  ASTA  Nomad  Alert 
Sennce  Bulletin  ANMD-55-23,  Rev.  1,  dated 


)uly  11, 1991  and  ASTA  Nomad  Service 
Bulletin  NMD-53-5,  Rev.  2,  dated  December 
6, 1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AeroSpace  Technologies  of  Australia, 
Limited.  ASTA  DEFENCE,  Private  Bag  No.  4. 
Beach  Road  Lara  3212,  Victoria,  Australia. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(f)  This  Amendment  suftersedes  AD  85- 
21-06,  Amendment  39-5152. 

(g)  This  Amendment  (39-10022)  becomes 
effective  on  July  3. 1997. 

Issued  in  Kansas  City.  Missouri,  on  May  1, 
1995. 

Michael  Gallagher, 

Manager.  Small  Aiqyiane  Directorate,  Aircraft 
Certification  Senrice. 
[FR  Doc.  97-12246  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 


[Docket  No.  9ft-CE-6S-AD;  Amendment 
10025;  AO  97-10-13] 

RIN  2120-AA64 


3»- 


Aimvorthiness  Directives;  Falrchild 
Aircraft,  Die  SA226  and  SA227  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  [AD]  96-21-05, 
which  currentiy  requires  the  following 
on  certain  Fairchild  Aircraft,  Inc. 
(Falrchild)  SA226  and  SA227  series 
airplanes  that  do  not  have  a  certain 
elevator  torque  tube  installed:  drilling 
inspection  access  holes  in  the  elevator 
torque  tube  arm,  inspecting  the  elevator 
torque  tube  for  corrosion,  replacing  any 
corroded  elevator  torque  tube,  and 
applying  a  corrosion  preventive 
compound.  AD  96-21-05  resulted  from 
several  reports  of  corrosion  foimd  in  the 
elevator  torque  tube  area  on  the  affected 
airplanes.  This  AD  retains  the  actions 
required  by  AD  96-21-05,  and  adds 
certain  Fairchild  Model  SA227-BC 
airplanes  to  the  Applicability  section  of 
that  AO.  The  actions  specified  by  this 
AD  are  intended  to  prevent  &iliue  of  the 
flight  control  system  caused  by  a 
corroded  elevator  torque  tube,  which 
could  result  in  loss  of  control  of  the 
airplane. 


DATES:  Effective  July  8, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  as 
of  November  29, 1996  (61  FR  54538, 
October  21, 1996). 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  fiom 
Fairchild  Aircraft.  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Doclcet  No.  96-CE-65- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  Telephone  (817)  222-5155; 
facsimile  (817)  222-5960. 

SUPPlfMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Fairchild  SA226  and 
SA227  series  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
January  29, 1997  (62  FR  4203).  The 
action  proposed  to  supersede  AD  96- 
21-05  with  a  new  AD  that  would  (1) 
retain  the  requirements  of  drilling 
inspection  access  holes  in  the  elevator 
torque  tube  arm,  inspecting  the  elevator 
torque  tube  for  corrosion  and  replacing 
any  corroded  elevator  torque  tube,  and 
applying  a  corrosion  preventive 
compound;  (2)  add  certain  Fairchild 
Model  SA227-BC  airplanes  to  the 
Applicability  section  of  the  AD;  and  (3) 
exempt  from  the  AD  those  airplanes 
incorporating  an  elevator  torque  tube 
witii  either  P/N  27-44026-005,  P/N  27- 
44026-007.  or  P/N  27-44026-SEO-l- 
03.  Accomplishment  of  the  proposed 
inspection  access  hole  drilling,  the 
inspection,  and  the  corrosion  preventive 
compotmd  application  as  specified  in 
the  NPRM  would  be  in  accordance  with 
either  Fairchild  Aircraft  Service  Bulletin 
(SB)  226-27-050  or  Fairchild  Aircraft 
SB  227-27-028.  both  Issued^  January  22, 
1990. 

A  Fairchild  engineering  order 
provides  the  instructions  for  reworldng 
the  elevator  torque  tube  that,  when 
incorporated,  is  identified  as  P/N  27- 
4402ft-SEO-l-03.  Also,  the  P/N  27- 
44026-007  elevator  torque  tube  is  not 


referenced  in  the  service  information. 
The  FAA  has  determined  that  airplanes 
with  this  elevator  torque  tube  installed 
are  exempt  from  the  actions  of  this  AD, 
as  well  as  those  airplanes  incorporating 
P/N  27-44026-005  or  P/N  27-44026- 
SEO-1-03. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  support  of  the 
proposal  and  no  comments  were 
received  on  the  FAA's  determination  of 
the  cost  to  the  public. 

The  FAA's  Determination 

After  carefiil  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  die  AD 

The  compliance  time  for  this  AO  is 
presented  in  calendar  time  instead  of 
hoius  time-in-service  (TIS).  The  FAA 
has  determined  that  a  calendar  time  for 
compliance  would  be  the  most  desirable 
method  because  the  imsafe  condition 
described  by  this  AD  is  caused  by 
corrosion.  Corrosion  can  occur  on 
airplanes  regardless  of  whether  the 
airplane  is  in  service  or  on  the  groimd. 

Cost  Impact 

The  FAA  estimates  that  396  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  wUl  take  approximately 
10  worldioius  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $237,600. 
This  figiue  is  based  on  the  presumption 
that  no  owner/operator  of  the  affected 
airplanes  has  accomplished  the  reqiured 
inspection  access  hole  drilling, 
inspection,  or  corrosion  preventive 
compotmd  application.  It  also  is  based 
on  the  presiunption  that  no  elevator 
torque  tube  would  be  foimd  corroded 
and  need  to  be  replaced. 

AO  96-21-05  ourentiy  requires  the 
same  actions  as  this  AD  for  390  of  the 
affected  airplanes.  The  actions  specified 
in  this  AD  would  affect  only  six 
additional  airplanes  over  that  already 
required  by  AD  96-21-05.  With  this  in 
mind,  the  cost  impact  of  this  AO  over 
that  already  required  by  AD  96-21-05  ^ 
would  be  S3 .600. 


26224  Federal  Register  /  Vol.  62,  No.  92  /  Tuesday,  May  13,  1997  /  Rules  and  Regulations 


Regulatory  Impact 


Mode< 


Serial  Nos. 


a  location  where  the  requireipents  of  this  AD 
can  be  accomplished. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorttr  49  U.S.C  106(g).  40113, 44701. 
f30Ll3    [Amandsd] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
96-21-05,  Amendment  39-9782  (61  FR 
54538,  October  21. 1996).  and  by  adding 
a  new  AD  to  read  as  follows: 

t7-10-13    Fairdiild  Aircraft.  lac: 

Amendment  39-10025;  Docket  No.  96- 
CE-65-AD.  Supersedes  AD  96-21-05. 
Amendment  39-9782. 
Applicability:  The  foUoyring  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  do  not  incorporate  an 
elevator  torque  tube  with  either  part  number 
(P/N)  27-44026-005.  P/N  27-44026-007.  or 
P/N  27-44026-SEO-1-03: 


Model 

Serial  Nos. 

SA226-T  

T201  ttirough  T275  and  T277 

ttiroughT291. 

SA226-T(B) 

T(B)276  and  T(B)292  ttirough 

T(B)417. 

SA226-AT  .... 

AT001  through  AT074. 

SA226-TC  ... 

TC201  through  TC419. 

SA227-TT  .... 

Tr421  through  TT541. 

SA227-AT .... 

AT423  through  AT695. 

SA227-AC  ... 

AC406.  AC415.  AC416,  and 

AC420  through  AC772. 

SA227-aC  ... 

BC762.  BC764.  BC766, 

BC770.  BC771.and 

BC772. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pterfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  6 
calendar  months  after  the  efFective  date  of 
this  AD,  unless  already  accomplished 
(compliance  with  AD  96-21-05). 

To  prevent  fiulure  of  the  flight  control 
system  caused  by  a  corroded  elevator  torque 
tube,  which  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Chill  two  .5-inch  diameter  holes  in  the 
inboard  side  of  the  elevator  torque  tube  arm 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of,  and  as  specified 
in  Figure  1  of,  Fairchild  Aircraft  Service 
Bulletin  (SB)  226-27-O50  or  Fairchild 
Aircraft  SB  227-27-028.  both  Issued:  )anuary 
22, 1990.  as  applicable. 

(b)  Inspect  the  elevator  torque  tube  in 
accordance  with  the  ACCOKetJSHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
SB  226-27-050  or  Fairchild  Aircraft  SB  227- 
27-028,  both  Issued:  January  22, 1990.  ■• 
applicable. 

(1)  If  corrorion  is  found  inside  the  elevator 
torque  tube,  prior  to  further  flight  after  the 
inspection  required  by  paragraph  (b)  of  this 
AD,  replace  the  corroded  elevator  torque  tube 
with  either  a  P/N  27-44026-005,  P/N  27- 
44026-007,  or  P/N  27-44026-SEO-1-03 
elevator  torque  tutw  in  accordance  %vith  the 
applicable  maintenance  manual. 

(2)  If  corrosion  is  not  found  inside  the 
elevator  torque  tube,  prior  to  further  flight 
after  the  inspection  required  by  paragraph  (b) 
of  this  AD,  apply  a  corroaion  preventive 
compound  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Fairchild  Aircraft  SB  226-27-050 
or  Fairchild  Aircraft  SB  227-27-028,  both 
Issued:  January  22, 1990,  as  applicable. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (ACO),  FAA,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Fort  Worth  ACO. 
Alternative  methods  of  compliance  approved 
in  accordance  with  AD  96-21-05 
(superseded  by  this  AD)  are  considered 
approved  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(e)  The  inspection  access  hole  drilling,  the 
inspection,  and  the  corrosion  preventive 
compound  appUcation  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Aircraft  SB  226-27-050  or  Fairchild  Aircraft 
SB  227-27-028,  both  Issued:  January  22, 
1990,  as  applicable.  This  incorporation  by 
reference  was  previously  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51,  as 

of  November  29, 1996  (61  FR  54538.  October 
21, 1996).  Copies  may  be  obtained  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490.  Copies  may  be  inspected 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601  E. 
12th  Street,  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(f)  This  amendment  (39-10025)  supersedes 
AD  96-21-05,  mendment  39-9782. 

(g)  This  amendment  (39-10025)  becomes 
effective  on  July  8, 1997. 

Issued  in  Kansas  City.  Missouri,  on  May  7, 
1997. 
HsBiy  A.  Amstmi^ 

Acting  Manager,  Small  Aiqjiane  Directorate, 

Aircmft  Certification  Service. 

IFR  Doc.  97-12517  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FedMVI  Aviation  Administration 

14  CFR  Part  71 

[Alrapw*  Ooetat  Na  9e-ACE-21] 

Amondmant  to  Class  E  Airspaca 
Omaha,  NE;  Conaction 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  and 
airspace  description  of  a  final  rule  that 
was  published  in  the  Federal  Register 
on  January  31, 1997  (62  FR  4631). 
Airspace  Docket  No.  96-ACE-21.  The 


final  rule  modified  the  Class  E  airspace 
area  at  Omaha,  NE. 

EFFECTIVE  DATE:  0901  UTC  M^  22. 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106; 
telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  97-2419, 
Airspace  Docket  No.  96-ACE-21, 
published  on  January  31,  1997  (62  FR 
4631),  revised  the  descriptions  of  the 
Class  E  airspace  area  at  Omaha,  NE.  A 
typographical  error  was  discovered  in 
the  geographic  coordinates.  In  addition, 
the  Clasg  E  airspace  area  description  is 
revised  to  remove  the  phrase  "excluding 
that  portion  which  lies  %vithin  the 
Eppley  Airfield  and  Offutt  AFB  Class  E5 
airspace".  This  action  corrects  those 
errors. 

Correction  to  Final  Rule 
f71.1    [Corrected] 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  on  page  4632, 
column  2,  §  71.1,  the  geographic 
coordinates  and  airspace  description  of 
the  Class  E  airspace  area  at  Omaha,  NE, 
as  published  in  the  Federal  Register  on 
January  31, 1997  {62  FR  4631)  (Federal 
Register  Dociunent  97-2419)  are 
corrected  to  read  as  follows: 

ACE  NE  ES    Omaha,  NE  [Corrected] 

Eppley  Airfield.  NE 

(Lat  41»18'09"  N..  long.  95»53'39"  W.) 
Offutt  AFB,  NE 

(Lat  41'07'06"  N.  long.  95»54'45"  W.) 
Coimcil  Blutb  Municipal  Airport,  lA 

(Ut  4in5'34"  N.,  long.  95»45'36"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.9-mile 
radius  of  the  Eppley  Airfield  and  within  3 
miles  each  side  of  the  Eppley  Airfield  ILS 
localizer  course  to  Rim  way  14R  extending 
from  the  6.9-mile  radius  to  12  miles 
northwest  of  the  airport  and  within  a  7-inile 
radius  of  Oflutt  AFB  and  within  4.3  miles 
each  side  of  the  Ofihitt  ILS  localizer  course 
extending  from  the  7-mile  radius  to  7.4  miles ' 
southeast  of  the  AFB  and  within  a  6.3-miles 
radius  of  the  Council  Bluffs  Municipal 
Airport. 

Issued  in  Kansas  City,  MO  on  March  18, 
1997. 

Herman  J.  Lycos,  Jr., 

Manager,  Air  Traffic  Division,  Central  Reg;ion. 
[FR  Doc.  97-12239  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  87G-0351] 

Food  Additlvas  Parmittad  for  Direct 
Addition  to  Food  for  Human 
Consumption;  1,3-Butylane  Glycol 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1,3-butylene  glycol  as  a 
formulation  and  prtx:essing  aid  in  the 
manufacture  of  edible  sausage  casings. 
This  action  is  in  response  to  a  petition 
filed  by  Teepak,  Inc. 
DATES:  Effective  May  13, 1997;  written 
objections  and  requests  for  a  hearing  by 
June  12, 1997.  The  Director  of  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication 
listed  in  new  §  172.712,  efEective  May 
13, 1997. 

A00RESSE8:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St  SW.,  Washington.  DC  20204- 
0001.  202-418-3078. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  the  procedures 
described  in  §  170.35  (21  CFR  170.35). 
Teepak,  Inc.,  915  North  Michigan  Ave., 
Danville,  IL  61832-0597,  submitted  a 
petition  (GRASP  7G0332)  requesting 
that  1,3-butylene  glycol  be  affirmed  as 
generally  recognized  as  safe  (GRAS)  for 
use  in  food  as  a  formtUation  and 
processing  aid,  when  used  in 
accordance  with  current  good 
manufacturing  practice. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
November  23, 1987  (52  FR  44936),  and 
gave  interested  parties  an  opportunity  to 
submit  comments  concerning  the 
petition  to  the  Dockets  Management 
Branch  (address  above).  FDA  received 
no  comments  in  response  to  that  notice. 

After  the  petition  was  filed,  the 
petitioner  amended  the  petition  to  limit 


the  scope  of  the  requested  GRAS 
affirmation.  As  amended,  the  petition 
asks  FDA  to  affirm  1 .3-butylene  glycol 
as  GRAS  for  use  only  as  a  formulation 
and  processing  aid  in  the  manufacture 
of  edible  sausage  casings. 

n.  Standard  for  Evaluation  of  Petition 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either.  (1)  Scientific 
procedures,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  experience  based  on  common 
use  in  food  (§  170.30(a)).  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  ^ame 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  the  substance  as  a  food 
additive  and  ordinarily  is  to  be  based 
upon  published  studies,  which  may  be 
corroborated  by  unpublished  studies 
and  other  data  and  information 
(§  170.30(b)).  In  its  petition.  Teepak, 
Inc.,  has  not  claimed  a  history  of 
common  use  in  food  before  1958,  but 
rather  has  relied  upon  scientific 
procedures,  primarily  published 
scientific  papers,  to  support  its  claim 
that  1,3-butylene  glycol  is  GRAS. 

In  reviewing  the  data  in  the  petition 
and  other  relevant  material,  FDA  noted 
that  the  published  studies  on  the  safety 
of  1,3-butylene  glycol  are  of  varying 
quality.  As  discussed  in  section  FV.  of 
this  document,  the  agency  believes  that 
the  available  data,  taken  together, 
establish  the  safety  of  1,3-butylene 
glycol  for  the  limited  use  requested  in 
the  petition.  However,  FDA  does  not 
believe  that  the  data  are  sufficient  to 
show  that  the  basis  for  such  a  safety 
determination  is  generally  recognized 
by  experts  in  the  field.  

Thus,  in  accordance  with  21  CFR 
170.35{cK5)  and  170.38,  the  agency  has 
determined  that  the  requested  use  of 
1,3-butylene  glycol  cannot  be 
considered  GRAS  based  upon  scientific 
procedures  and  that  the  compound  is  a 
food  additive  subject  to  section  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348).  FDA 
notified  the  petitioner  of  this  conclusion 
and  the  firm  agreed  that  1,3-butylene 
glycol  could  be  evaluated  as  a  food 
additive  rather  than  as  a  GRAS  ^ 
ingredient. 

m.  Introduction 

A.  Identity 

1,3-Butylene  glycol 
(CH2OHCH2CHOHCH3.  CAS  Reg.  No. 
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107-88-0,  and  molecular  weight  90.12)      submitted  with  the  petition  that  1 
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107-88-0,  and  molecular  weight  90.12) 
is  the  common  name  for  1 ,3- 
dihydroxybutane  or  1 ,3-butanediol.  It  is 
a  clear,  colorless,  hygroscopic,  viscous 
liquid  almost  without  odor. 

B.  Regulated  Food  and  Packaging  Uses 

1,3-Butylene  glycol  is  regulated  for 
use  under  21  CFR  173.220  1,3-Butylene 
glycol  as  a  solvent  for  natural  and 
synthetic  flavoring  substances,  except 
where  food  standards  preclude  its  use. 
Also,  1,3-butylene  glycol  is  regulated  for 
use  in  polyester  formation  under  21  CFR 
175.320  Resinous  and  polymeric 
coatings  for  polyolefin  films  and  as  a 
reactant  under  21  CFR  177.1680 
Polyurethane  resins  in  the  preparation 
of  resins  for  use  in  contact  with  dry  bulk 
foods. 

IV.  Safety 

A.  Manufacturing  Process 

1,3-Butylene  glycol  is  produced 
through  the  controlled  aldol 
condensation  of  acetaldehyde  in  the 
presence  of  dilute  aqueous  sodium 
hydroxide.  The  first  reaction  product,  a 
trimer  of  acetaldehyde,  is  decomposed 
to  a  dimer,  acetaldol  (3-hydroxy- 
butyraldehyde),  during  the 
neutralization  of  the  excess  sodium 
hydroxide  with  dilute  acetic  acid.  The 
unreacted  acetaldehyde  is  removed  by 
distillation.  Acetaldol  is  then  reduced  to 
butylene  glycol  by  hydrogenation  in  the 
presence  of  a  nickel  catalyst.  1,3- 
Butylene  glycol  thus  produced  is 
purified  in  a  series  of  vacuum 
distillation  towers.  The  product  is 
manufactured  to  conform  to  the  identity 
and  specifications  listed  in  the 
monograph  entitled  "1,3-Butylene 
Glycol"  in  the  Food  Chemicals  Codex,. 
4th  ed.  (1996),  p.  52. 

B.  Proposed  Use  in  Food 

The  petition  contains  data 
demonstrating  that  1 ,3-butylene  glycol 
is  effective  in  reducing  breakage  in 
manufactured  sausage  casings.  The 
petition  also  contains  data 
demonstrating  that  the  petitioned 
substance  is  most  effective  at  levels  of 
5  to  15  percent  of  the  liquid  phase  of  the 
casing  (equivalent  to  2  to  6  percent  of 
the  total  casing  weight).  Included  in  the 
petition  are  data  demonstrating  that  at 
levels  higher  than  6  f>ercenl,  1,3- 
butylene  glycol  sausage  casings  become 
more  susceptible  to  breakage.  Thus,  the 
petition  provides  data  demonstrating 
that  the  proposed  ingredient  is 
technologically  self-limiting. 

C.  Consumer  Exposure 

Using  sausage  intake  data  from  the 
Market  Research  Corp.  of  America  (Ref. 
1)  and  assuming  from  information 


submitted  with  the  petition  that  1 
percent  of  the  weight  of  sausage  is 
casing  made  with  6  percent  1,3-butylene 
glycol,  FDA  estimates  that  exposure  to 
the  proposed  ingredient  is  6.0 
milligrams/person/day  (mg/p/d)  (mean) 
and  12  mg/p/d  (90th  percentile)  for  the 
2+  years  age  group.  For  the  2-  to  5-year- 
old  age  group  subcategory,  FDA 
estimates  that  exposure  is  4.5  mg/p/d 
(mean)  and  8.5  mg/p/d  (90th  percentile). 

D.  Toxicology 

To  provide  evidence  of  the  safety  of 
1 ,3-butylene  glycol  for  the  petitioned 
use,  the  petitioner  provided  published 
and  unpublished  reproduction  and 
chronic  feeding  studies  in  rats  and  dogs, 
as  well  as  a  number  of  published  short- 
term  nutrition  and  metabolism  studies. 
In  addition,  an  agency-initiated 
literature  search  identified  a 
reproduction  study  with  1,3-butylene 
glycol  published  in  1990. 

A  published  2-year  dietary  feeding 
study  (Ref.  2)  in  beagle  dogs  reported  no 
visible  adverse  effects  on  appearance, 
behavior,  growth,  food  intake, 
urinalysis,  hematology  or  senun 
biochemistry  that  could  be  attributed  to 
treatment  with  1,3-butylene  glycol.  The 
diets  of  male  and  female  dogs  were 
treated  with  the  petitioned  substance  at 
118,  228,  and  613  mg/kilogram  body 
weight/day  (mg/kg  bw/d)  for  males  and 
101,  228,  and  732  mg/kg  bw/d  for 
females.  Although  microscopic  lesions 
were  observed  in  testes  and  lymph 
nodes  of  males  after  1  and  2  years' 
treatment,  FDA  concludes  tfaiat  the 
lesions  do  not  appear  to  be  of 
pathological  significance.  Lesions  of  the 
type  and  severity  observed  are  frequent 
incidental  findings  in  dogs.  Moreover, 
no  significant  difference  in  appearance 
between  lesions  in  control  and  treated 
animals  could  be  derived  from  the 
histopathological  descriptions  of  the 
tissues  examined.  Therefore,  the  agency 
finds  that  the  incidence  of  gross 
pathological  lesions  is  unrelated  to 
treatment  and  that  this  study  supports  a 
no-effect  level  of  700  mg/kg  bw/d.  the 
hi^est  dose  in  the  study. 

The  agency  concludes  that  data  from 
a  published  2-year  dietary  feeding  study 
(Ref.  2)  in  Sprague-Dawley  rats  cannot 
be  used  to  establish  the  s^ety  of  1.3- 
butylene  glycol.  The  study  had 
insufficient  statistical  power  to  deteOt 
an  adverse  response  to  1 ,3-butylene 
glycol  because  an  inadequate  number  of 
rats  was  used  and  widespread  disease 
killed  most  of  the  rats  during  the  second 
year  of  the  study. 

A  published  reproduction  study  (Ref. 
3)  in  Long-Evans  rats,  treated  by  gavage 
with  1,3-butylene  glycol  (0,  706,  4,236, 
and  7.060  mg/kg  bw/d)  during  days  6  to 


15  of  gestation,  also  reported  no 
treatment-related  effects  on  a  variety  of 
reproduction  parameters  (litter  weight 
and  size,  crown-rump  length,  corpora 
lutea,  implantation  sites,  sex 
distribution,  intrauterine  deaths,  total 
malformed  pups  or  incidence  of  litters 
with  malformed  pups).  However,  the 
researchers  reported  an  increased 
incidence  of  low  body  weights  and 
stemebral  anomalies  in  pups  frt>m  high- 
dose  mothers,  indicating  a  possible 
teratogenic  effect  from  exposure  to  1.3- 
butylene  glycol.  The  full  significance  of 
the  effects  of  the  treatment  of  rats  with 
1.3-butylene  glycol,  though,  cannot  be 
determined  from  the  available  data. 
FDA  finds  that  the  data  are  insufficient 
to  determine  whether  the  observed 
anomalies  were  caused  by  the 
treatment-related  reductions  in  birth 
weight  or  by  a  teratogenic  effect  of  the 
additive.  However,  because  the 
observed  low  body  weights  and 
stemebral  anomalies  occurred  only  in 
high-dose  groups,  the  agency  concludes 
that  a  no-effect  level  can  be  set  from 
doses  employed  with  mid-dose  rats  at 
4,200  mg/kg  bw/d. 

A  number  of  published  and 
unpublished  nutritional  and  metabolic 
studies  with  1,3-butylene  glycol  were 
also  provided  (Refs.  4  through  21). 
Within  the  limited  scope  of  those 
studies  no  significant  toxicological 
effects  were  reported  except  in  a  hiunan 
clinical  study  (Ref.  21).  In  that  study. 
1,3-butylene  glycol  fed  to  young  m^e 
and  female  subjects  (250  mg/kg  bw/d  in 
bread  for  four  separate  7-day  periods) 
was  reported  to  significantly  depress 
blood  glucose  (lowered  by  1 2  percent 
relative  to  controls).  The  1 ,3-butylene 
glycol-induced  glucose  reduction  did 
not  involve  insulin  or  growth  hormone, 
although  its  mechanism  could  not  be 
determined.  As  discussed  in  section 
IV.D.l.  of  this  section,  the  reduction  in 
blood  glucose  would  not  be  expected  to 
occur  at  the  low  levels  estimated  for 
human  dietary  exposure  from  the 
proposed  use  of  1 ,3-butylene  ^ycol. 

Ordinarily,  chronic  studies  m  rodent 
and  nonrodent  species  are  needed  to 
establish  the  safety  of  direct  food 
ingredients  (Ref.  22).  Although  the 
petitioner  did  not  submit  an  acceptable 
chronic  dietary  rodent  study,  FDA 
concludes  that  the  toxicological  data 
submitted  are  adequate  to  establish  the 
safety  of  the  use  of  1 ,3-butylene  glycol 
in  etfible  sausage  casings,  for  the 
following  reasons: 

1.  The  metabolism  of  1,3-butylene 
glycol  is  well  understood.  In  the  rat,  1.3- 
butylene  glycol  is  metabolized  in  the 
liver  cytosol  in  a  manner  similar  to 
ethanol  (Refs.  13  and  16).  In  the  intact 
rat  and  in  tissue  slices,  it  is  converted 


to  acetoacetate  and  p-hydroxybutyrate. 
which  are  normal  intermediates  in  fat 
metabolism.  In  the  kidney,  1,3-butylene 
glycol  blocks  gluconeogenesis  at  the 
conversion  of  3-phosphoglycerate  to 
glyceraldehyde-3-pho8phate  (Ref.  14). 
This  metabolic  blockage  is  responsible 
for  the  reduction  in  serum  glucose  that 
occurs  when  1.3-butylene  ^ycol  is 
consumed  at  sufficiently  hi^  levels.  At 
consumption  levels  that  would  be 
expected  from  the  proposed  use, 
however,  1.3-butylene  glycol  would  not 
be  expected  to  inhibit  gluconeogenesis 
in  the  kidney.  In  addition,  from  an 
examination  of  the  scientific  literature 
on  the  metabolism  of  1,3-butylene 
glycol,  which  is  well  underatood  and 
documented  (Refs.  16  and  21),  there  is 
no  indication  that  1,3-butylene  glycol 
would  be  expected  to  have  any 
carcinogenic  potential.  Therefore.  FDA 
concludes  that  a  chronic  rodent  study  is 
not  necessary  to  support  the  safety  of 
the  proposed  use  of  1,3-butylene  glycol. 

2.  To  ensure  an  adequate  margin  of 
safety,  FDA  applied  a  1,000-fold  safety 
&ctor  (rather  than  the  normal  100-fold 
safety  factor)  to  the  no-effact  level  from 
the  dog  study  (Ref.  2)  to  compensate  for 
the  lack  of  an  acceptable  chronic  rodent 
study  for  1,3-butylene  glycol.  Applying 
a  1,000-fold  safety  factor  to  the  no-efiiact 
level  from  the  dog  study  gives  an 
acceptable  daily  intake  (ADI)  for  1.3- 
butylene  glycol  of  0.7  mg/kg  bw. 
Although  an  adverse  metabolic  efEact 
(decreased  serum  glucose)  was  reported 
in  humans  consuming  250  mg  1,3- 
butylene  glycol/kg  bw,  it  is  unlikely  that 
any  such  metabolic  effects  would  be 
observed  at  the  ADI,  which  is  350-fold 
lower.  Furthermore,  for  1,3-butylene 
glycol,  the  ADI  (0.7  mg/kg  bw)  is  greater 
than  the  daily  exposure  estimates  of  0.1 
mg/kg  bw  (mean)  and  0.2  mg/kg  bw 
(90th  percentile)  for  adults,  assuming  a 
bw  of  60  kg,  and  0.3  mg/kg  bw  (mean) 
and  0.6  mg/kg  bw  (90th  percentile)  for 
2-  to  5-year-olds,  assuming  a  body 
weight  of  15  kg.  Therefore,  the  agency 
concludes  that  the  level  of  exposure 
resulting  from  the  petitioned  use  of  1,3- 
butylene  glycol  is  safe. 

V.  Conclusion  on  Sofisty 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material 
regarding  the  use  of  1,3-butylene  glycol 
as  a  formulation  and  processing  aid  in 
sausage  casings  and  concludes  that  the 
substance  produces  the  intended 
technical  efiiects  and  is  safe  under  the 
proposed  conditions  of  use.  Therefore, 
the  agency  is  amending  the  food 
additive  regiilations  to  provide  for  the 
requested  use.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 


documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

VI.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  12, 1997.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to«  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shiall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  SubiectB  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows; 

PART  172— FOOD  ADDITIVES 
PERMITTEO  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Anthority:  Sees.  201,  401,  402,  409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342,  348.  371,  379e). 

2.  New  §  172.712  is  added  to  subpart 
H  to  read  as  follows: 

f  172.712    1,3-ButytMW  glycol. 

The  food  additive  1 ,3-butylene  glycol 
(CAS  Reg.  No.  107-«8-0)  may  be  safely 
used  in  food  in  accordance  with  the 
following  prescribed  conditions: 

(a)  It  is  prepared  by  the  aldol 
condensation  of  acetaldehyde  followed 
by  catalytic  hydrogenation. 

(b)  The  food  additive  shall  confonn  to 
the  identity  and  specifications  listed  in 
the  monograph  entitled  "1,3-Butylene 
Glycol"  in  the  Food  Chemicals  Codex, 
4th  ed.  (1996),  p.  52.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  &om  the  Office  of 
Premarket  Approval,  Center  for  Food 


Safety  and  Applied  Nutrition,  200  C  St 
SW.,  Washington,  DC  20204-0001.  or 
may  be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
Food  and  Drug  Administration,  200  C 
St  SW.,  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St  NW.,  suite  700, 
Washington.  DC. 

(c)  It  is  used  in  the  manufacture  of 
sausage  casings  as  a  formulation  aid  as 
defined  in  §  170.3(o)(14)  of  this  chapter 
and  as  a  processing  aid  as  defined  in 
§  170.3(o)(24)  of  this  chapter. 

Dated:  April  14, 1997. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  97-12461  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  812 

Export  Requirements  for  IMedical 
Devices;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  for  exporting  devices  for 
investigational  use  to  correct  the 
statutory  reference.  This  action  is  being 
taken  to  reflect  changes  in  the  Federal 
Food,  Dmg,  and  Cosmetic  Act  (the  act), 
and  to  ensure  the  accuracy  and 
consistency  of  the  regulations. 
EFFECTIVE  DATE:  May  13, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20850, 
301-827-3380. 

SUPPLBMENTARY  INFORMATION:  At 
present,  two  statutory  provisions  in  the 
act  govern  the  export  of  devices  that  are 
not  apprqyed  for  marketing  in  the 
United  States.  The  firat  provision,  at 
section  801(e)(2)  of  the  act  (21  U.S.C. 
381(e)(2)),  became  law  as  part  of  the 
Medical  Device  Amendments  Act  of 
1976  (Pub.  L.  94-295)  and  required 
FDA's  approval  of  certain  exports  of 
unapproved  devices. 

The  second  provision,  now  codified 
as  section  802  of  the  act  (21  U.S.C.  382). 
was  the  result  of  the  FDA  Export  Reform 
and  Enhancement  Act  of  1996  (Pub.  L. 
104-134,  and  amended  by  Pub.  L.  104- 
180)  (the  Export  Act  of  1996).  The 


Export  Act  of  1996  amended,  among 
other  things,  sections  801  and  802  of  the 
act  The  Export  Act  of  1996  amended 
section  801(e)(2)  of  the  act  to  state,  in 
part,  that  export  of  an  unapproved 
device  may  occur  only  if  the  agency 
determines  that  exportation  of  the 
device  is  not  contrary  to  the  public 
health  and  safety  and  has  the  approval 
of  the  country  to  which  it  is  intended 
for  export  or  "the  device  is  eligible  for 
export  under  section  802"  of  the  act. 
Section  802  of  the  act,  as  amended, 
authorizes  exports  of  unapproved  drugs 
and  devices  if  certain  conditions  or 
requirements  are  met.  Under  section 
802(b)(1)  of  the  act,  an  unapproved 
device  may  be  exported  to  any  coimtry 
if  the  device  complies  with  the  laws  of 
that  country  and  has  valid  marketing 
authorization  in  Australia,  Canada, 
brael,  Japan,  New  Zealand,  Switzerland, 
South  Africa,  or  in  any  country  in  the 
EU  or  the  EEA  (often  referred  to  as  the 
"listed  countries").  At  present,  the  EU 
countries  are  Austria,  Belgium, 
Denmark,  Germany,  Greece.  Finland, 
France,  Ireland,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden, 
and  the  United  Kingdom.  The  EEA 
countries  are  the  EU  countries,  plus 
Iceland,  Liechtenstein,  and  Norway.  As 
new  countries  join  the  EU  or  the  EEA, 
they  will  automatically  be  treated  as 
listed  countries  without  any  need  for 
FDA  action.  Additionally,  the  Secretary 
of  Health  and  Human  Services  may 
designate  additional  countries  to  be 
added  to  the  list  if  certain  requirements 
are  met 

Other  provisions  of  the  Export  Act  of 
1996  permit  devices  to  be  exported, 
without  prior  FDA  approval,  for 
investigational  use  in  the  listed 
coimtries  and  to  be  exported  in 
anticipation  of  market  authorization  in 
the  listed  coimtries  (section  802(c)  and 
(d)  of  the  act).  Prior  FDA  approval  is 
required  for  devices  intended  for  use  in 
the  treatment  of  a  tropical  disease  or  a 
disease  that  is  not  of  significant 
prevalence  in  the  United  States  (section 
802(e)  of  the  act). 

All  devices  exported  under  section 
802  of  the  act  are  subject  to  certain 
requirements,  imder  section  802(f)  of 
the  act.  For  example,  the  device  must  be 
manufactured,  processed,  packaged,  and 
held  in  substantial  conformity  with 
cuirent  good  manufacturing  practice 
requirements  or  meet  international 
standards  as  certified  by  an 
inteniational  standards  organization 
recognized  by  the  agency;  must  not  be 
adulterated  imder  section  501(a)(1), 
(2)(A),  or  (3)  (21  U.S.C.  351(a)(1),  (2)(A). 
or  (3))  or  section  501(c)  of  the  act;  and 
must  comply  with  sections  801(e)(1)(A) 
through  (D)  of  the  act  (which  require  the 


device  to  accord  to  the  foreign 
purchaser's  specifications,  not  be  in 
conflict  with  the  laws  of  the  foreign 
country  to  which  the  device  is  being 
exported,  be  labeled  on  the  outside  of 
the  shipping  package  that  the  device  is 
intended  for  export,  and  not  be  sold  or 
offered  for  sale  in  domestic  commerce). 

The  only  regulation  pertainin^o 
exports  of  imapproved  devices  for 
investigational  use  is  at  21  CFR 
812.18(b).  The  provision,  which  was 
originally  written  decades  ago,  simply 
stated  that,  "A  person  exporting  an 
investigational  device  subject  to  this 
part  shall  obtain  FDA's  prior  approval 
as  required  by  section  801(d)  of  the  act." 
However,  since  the  provision  was 
written.  Congress  has  amended  the  act 
twice;  tmder  the  Drug  Export 
Amendments  Act  of  1986,  section 
801(d)  of  the  act  was  renumbered  to 
become  section  801(e)  of  the  act,  and  the 
Export  Act  of  1996  established  section 
802  of  the  act  as  an  alternative  export 
mechanism  for  unapproved  devices  for 
investigational  use.  ConsequenUy,  FDA 
is  amending  §  812.18(b)  to  state  that,  "A 
person  exporting  an  investigational 
device  subject  to  this  part  shall  obtain 
FDA's  prior  approval  as  required  by 
section  801(e)  of  the  act  or  shall  comply 
with  the  applicable  export  requirements 
in  section  802  of  the  act."  This 
amendment  reflects  the  correct 
paragraph  in  section  801  of  the  act  that 
applies  to  investigational  device  exports 
as  well  as  the  export  mechanisms  in 
section  802  of  the  act 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procediue  Act 
(5  U.S.C  553(b)(3)(B)).  Notice  and 
public  procedure  are  imnecessary 
because  FDA  is  merely  conecting  a 
statutory  reference. 

List  of  Sidijects  in  21  CFR  Part  812 

Health  records.  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  E^ugs,  21  CFR  part  812  is 
amended  as  follows: 

PART  812-INVESTIGATlONAL 
DEVICE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  is  revised  to  read  as  follows: 

Aaihoiily:  Sees.  301,  501, 502,  503, 505, 
506,  507,  510,  513-516.  518-520,  701,  702, 
704,  721, 801. 802.  803  of  the  Federal  Food, 
Drug,  and  CoeoMtic  Act  (21  U.S.C.  331, 351. 
352,  353,  355,  356,  357,  360,  360c-360f, 
360b-360j,  371.  372.  374.  3796.  381,  382, 
383);  aeca.  215, 301,  351. 354-360F  of  the 


Public  Health  Service  Act  (42  U.S.C  216, 
241,  262,  263l>-263n). 

2.  Section  812.18  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  812.18   Import  end  export  raquhements. 

(b)  Ejcports.  A  person  exporting  an 
investigatiomd  device  subject  to  this 
part  shall  obtain  FDA's  prior  approval, 
as  required  by  section  801(e)  of  the  act 
or  comply  writfa  section  802  of  the  act. 

Dated:  May  6. 1997. 
tnUiarn  K.  Hubbard.  ' 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-12524  Filed  5-12-97;  8:45  am] 
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DEPARTMBIT  OF  TRANSPORTATION 

CoastGuard 

33CFR  Part  100 
[CCGOii-07-00q 
RIN211S-AE46 

Special  Local  Regulations:  California 
Cup 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  33 
CFR  100.1101,  "Southern  California 
Marine  Events,"  for  the  1997  California 
Cup  Race.  This  event  consists  of  a 
sailboat  race  with  apprwdmately  250 
participants.  These  regulations  will  be 
effective  in  the  portion  of  Santa  Monica 
Bay  off  Santa  Monica,  California 
described  in  Table  1  to  33  CFR 
100.1101.  Implementation  of  section  33 
CFR  11.1101  is  necessary  to  control 
vessel  traffic  in  the  regulated  area 
during  the  race  to  ensure  the  safety  of 
participants  and  spectators. 
DATES:  The  regulations  in  33  CFR 
100.1101  are  efilBctive  frtim  2  p.m.  until 
5  p.m.  on  23  May  1997,  and  from  11 
a.m.  until  5  p  jn.  on  24  and  25  May 
1997,  unless  cancelled  earlier  by  die 
Patrol  Commander. 
FOR  FURTHER  MPORMATION  CONTACT: 
QMC  D  JC.  LARSON,  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles/Long  Beach,  165  N.  Pico 
Avenue.  Long  Beach.  California  90802; 
Tel:  (310)  980-4442. 
SUPW  EMFMTARY  MFORMATKM:  The 
Califomia  Cup  is  scheduled  to  occur  on 
23.  24  and  25  May  1997.  These  Special 
Local  Regulations  permit  Coast  Guard 
control  of  vessel  traffic  in  order  to 
ensure  the  safety  of  spectator  and 
participant  vessels.  In  accordance  with 


die  regulations  in  33  CFR  100.1101. 
persons  and  vessels  shall  not  andior  in 
or  loiter  in  the  regulated  area,  or  impede 
the  transit  of  participant  or  official 
patrol  vessels,  ludess  authorized  by  the 
Coast  Guard  Patrol  Commander. 

Dated:  May  5. 1997. 
R.T.  Rnfc.  |r.. 

Vice  Admiral,  U.S.  Coast  Guard  Commander. 

Eleventh  Coast  Guard  District,  Alameda, 

Califomia. 

(FR  Doc.  97-12485  FUed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Cofpa  of  Engineers,  Department  of  the 
Anny 

33CFRPM1325 

Prooassing  of  Departnient  of  ttie  Army 


AGBICY:  Army  Corps  of  Engineers.  DoD. 
action:  Final  rule. 

SUMMARY:  The  Cmps  is  making  several 
minor  editorial  changes  to  its  permit 
regulations  to  reflect  a  change  in  the 
title  of  a  Division  Office  in  the  National 
Ocean  Service  (NOS),  National  Oceanic 
and  Atmospheric  Administration  and 
the  Agency's  change  of  address.  This 
amendment  is  necessary  because  Corps 
regulations  require  notification  of  the 
NOS  by  Corps  Districts  and  permittees 
under  certain  circumstances. 
BTECTIVE  date:  May  13, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Ralj^  Eppard,  HQUSACE, 
Regulatory  Branch,  CECW-OR  at  (202) 
761-1783. 

SUPPLBBITARY  MFORMATKM:  Pursuant 
to  its  authorities  in  sections  9  and  10  of 
the  Rivers  and  Harbors  Act  of  1899  and 
section  404  of  the  Qean  Water  Act,  the 
Corps  issued  regulations  for  the 
R^latoiy  Pro-am  in  33  C:FR  320-330. 
In  §  325.2(a)(9)  (i)  and  (iii)  and 
S  325.3(d)(2)(ii),  and  Appendix  A- 
Pennit  Form  and  Special  Conditions,  a 
reference  is  made  to  the  Charting  and 
Geodetic  Swvices,  N/CG222.  National 
Ocean  Service,  NOAA.  Rockville, 
Maryland. 20852.  The  correct  idmtity 
and  address  for  that  Agency  has 
changed  and  is  now  the  National  Ocean 
Sovice.  Office  of  Coast  Survey.  N/ 
CS261, 1315  East  West  High%ray,  Silver 
Spring,  Maryland  20910-3282. 

No  other  changes  are  being  made  to 
the  permit  regulations. 

Procednral  ReqairementK 

a.  Review  Under  Executive  Order  12866 

The  amendments  contained  in  this 
rule  are  editorial  and  only  reflect 
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another  Federal  Agency's  internal 
reoiganization  and  address  change. 
There  is  no  known  impact  on  the 
public. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  these  changes  to 
permit  regulations  will  have  no  impact 
on  the  public,  and  accordingly,  certifies 
that  thLs  proposal  will  have  no 
significant  economic  impact  on  small 
entities. 

c.  fleview  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  the  Regulations  in  33 
CFR  parts  320-330.  We  have  concluded 
based  on  the  minor  nature  of  these 
editorial  changes  to  the  permit 
regulations  that  these  amendments  will 
not  have  significant  impact  to  the 
human  environment,  and  preparation  of 
an  environmental  impact  statement  is 
not  required. 

d.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act  We  have  also  found  under  Section 

203  of  the  Act,  that  small  governments 
will  not  be  significantly  and  uniquely 
afEacted  by  this  rulemaking. 

e.  Submission  to  Congress  and  the  GAO 

Pursuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Corps  has  determined  that 
submittal  of  this  rule  to  the  U.S.  Senate, 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  is  not  required.  This 
rule  reflects  a  change  in  agency 
organization  and  its  relocation,  corrects 
outdated  materials  in  Department  of  the 
Army  regulations.  This  is  not  a  major 
rule  within  the  meaning  of  Section 
804(2)  of  the  Administrative  Procedxire 
Act,  as  amended. 

List  of  SobiectB  in  33  CFR  Part  32S 

Administrative  practice  and 
procedure,  Enviroiunental  protection. 


Intergovernmental  relations.  Navigation, 
Water  pollution  control,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  33  CFR  part 
325,  as  follows: 

PART  325— [AMENDED] 

1.  The  authority  citation  for  Part  325 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  401  et  seq.;  33  U.S.C. 
1344;  33  U.S.C.  1413. 

§$325.2  and  32S.3    [Amended] 

2.  In  33  CFR  325.2(a)(9)  (i)  and  (iii) 
and  325.3(d)(2)(ii)  remove  the  words 
"Charting  and  Geodetic  Services  N/ 
CG222,  National  Ocean  Service,  NOAA, 
Rockville,  Maryland  20852"  and  add  in 
their  place  the  words  "National  Ocean 
Service,  Office  of  Coast  Survey,  N/ 
CS261, 1315  East  West  Highway,  Silver 
Spring,  Maryland  20910-3282". 

Appendix  A— Pennn  Form  and  Special 
CondWons    [Amended] 

3.  In  Appendix  A — Permit  Form  and 
Special  Conditions,  under  heading  B. 
Special  Conditions,  special  condition 
#5,  remove  the  words  "The  Director, 
National  Ocean  Service  (N/CG222 . 
Rockville,  Maryland  20852"  and  add  in 
their  place  the  words  "National  Ocean 
Service,  Office  of  Coast  Survey,  N/ 
CS261, 1315  East  West  Highway,  Silver 
Spring.  Maryland  20910-3282". 

Dated:  May  1, 1997. 

Approved. 

For  the  Commander 

Charlaa  M.  Hna, 

Chief,  Operations,  Constniction  and 

Readiness  Division,  Directorate  of  Civil 

Works. 

(PR  Doc.  97-12433  Filed  S-12-97: 8:45  am) 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[MN41-O1-72e0a;  FRL-58aO-q 

Designallon  Of  Areas  for  Air  Quality 
Planning  Purpoaes;  Minnesota 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
is  approving  the  St.  Paul  Park  Area 
redesignation  request  submitted  by  the 
State  of  Minnesota  on  October  31, 1995. 
Minnesota  requested  that  portions  of 
Dakota  and  Washington  Counties  (the 
areas  surrounding  the  Ashland 
Petroleum  Company)  be  redesignated  to 


attainment  for  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  sulfur 
dioxide  (S02).  All  future  references  to 
the  areas  surroimding  the  Ashland 
Petroleum  Company  will  be  made  using 
St.  Paul  Park.  Subsequent  to  this 
approval,  Dakota  and  Washington 
Counties  are  each  designated  attaiiunent 
in  theif  entirety. 

DATES:  This  "Direct  final"is  effective 
July  14, 1997  unless  EPA  receives 
adverse  or  critical  comments  by  June  13, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Todd 
Nettesheim  at  (312)  353-9153  before 
visiting  the  Region  5  Office.) 

Written  comments  should  be 
addressed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Nettesheim,  Air  Programs  Branch, 
Regulation  Development  Section  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Boulevard,  Chicago.  Illinois 
60604.  (312)  353-9153. 

SUPPLEMBfTARY  MFORMATION: 

L  Background 

The  NAAQS  for  S02  consist  of  two 
standards:  a  primary  standard  for  the 
protection  of  public  health  and  a 
secondary  standard  for  the  protection  of 
public  welfare.  The  primary  S02 
standard  consists  of  a  24-hour 
maximum  of  0.14  particles  per  million 
(ppm)  and  an  anniml  arithmetic  mean 
ambient  S02  concentration  of  0.030 
ppm.  The  secondary  standard  consists 
of  a  3-hour  mayiimiin  ambient  S02 
concentration  of  0.5  ppm.  (40  CFR  50.2- 
50.5) 

Monitored  violations  of  the  primary 
S02  NAAQS  from  1975  through  1977 
led  the  Minnesota  Pollution  Control 
Agency  (MPCA)  to  recommend  EPA  to 
designate  Air  Quality  Control  Region 
(AQCR)  131  as  nonattainment  for  the 
S02  NAAQS.  The  AQCR  131  includes 
Anoka,  Carver.  Dakota.  Hennepin, 
Ramsey,  Scott,  and  Washington 
Counties  in  the  State  of  Minnesota.  On 
March  3, 1978,  EPA  published  the 
designation  of  AQCR  131  as  a  primary 
nonattaiiunent  area  for  S02  based  on 
these  initial  exceedences  (43  FR  8962). 


During  1980,  the  MPCA  submitted  an 
S02  State  Implementation  Plan  (SIP) 
revision  which  the  EPA  approved  in 
1981.  In  1983,  the  MPCA  requested 
redesignation  to  attainment  for  all  of 
AQCR  131  except  for  an  area 
siuTounding  the  emission  sources  in  the 
Pine  Bend  Area  of  Dakota  County.  The 
redesignation  request  was  made  this 
way  because  all  of  AQCR  131,  except 
the  Pine  Bend  Area,  demonstrated 
monitored  attainment  of  the  S02 
NAAQS  for  2  years  following  EPA 
approval  of  the  AQCR  131  S02  SIP.  EPA 
delayed  action  while  they  reassessed 
their  nonattainment  policy. 

During  1986  and  1987,  the  MPCA 
submitted  S02  SIP  revisions  for  the  St. 
Paul  Park  Area,  the  Pine  Bend  Area,  and 
the  rest  of  AQCR  131.  From  1988 
through  early  1990,  the  MPCA  and  EPA 
focused  on  resolving  issues  in  the  Pine 
Bend  Area.  EPA  suspended  actions  on 
S02  SIPs  during  1990  pending  the 
passage  of  the  Clean  Air  Act  (Act) 
Amendments  of  1990. 

On  December  22. 1992.  Minnesota 
submitted  an  S02  SIP  revision  for  the 
St  Paul  Park  Area.  EPA  required 
changes  to  the  SIP  before  it  could  be 
approved.  Minnesota  submitted  the 
required  changes  on  September  30, 
1994.  EPA  approved  the  St  Paul  Park 
S02  SIP  on  January  18, 1995  (GO  FR 
3544). 

n.  ETalnatMm  Critaria 

Title  I.  section  107(d)(3)(D)  of  the  Act. 
as  amended  in  1990.  audiorizes  the 
Governor  of  a  State  to  request  the 
redesignation  of  any  area  within  the 
State  from  nonattainment  to  attainment 
The  criteria  used  to  review 
redesignation  requests  are  doived  ^m 
the  Act  An  area  can  be  redesignated  to 
attainment  if  all  of  the  following 
conditions  are  met: 

(1)  EPA  has  determined  that  the 
NAAQS  have  been  attained; 

(2)  The  applicable  implementation 
plan  has  been  &dly  approved  by  EPA 
under  section  110(k)  of  the  Act; 

(3)  EPA  has  determined  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions; 

(4)  The  State  has  met  all  applicable 
requirements  for  the  area  under  section 
110  and  Part  O  of  the  Act;  and 

(5)  EPA  has  fully  approved  a 
maiatenance  plan,  including  a 
contingency  plan,  for  the  area  undw 
section  175A  of  the  Act 

m.  Sununaty  of  State  Soboiittal 

The  following  paragraphs  discuss 
how  the  State's  redesignation  request  for 


the  St.  Paul  Park  Area  address  the  Act's 
requirements. 

A.  Demonstrated  Attainment  of  the 
NAAQS 

As  explained  in  the  April  21, 1983. 
memorandum  "Section  107  Designation 
Policy  Summary"  fiom  the  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards  (OAQPS).  eight  consecutive 
quarters  of  data  showing  S02  NAAQS 
attainment  are  required  for 
redesignation.  A  violation  of  the  S02 
NAAQS  occurs  when  more  than  one 
exceedence  of  the  S02  NAAQS  is 
recorded  in  any  year  (40  CFR  50.4). 
Minnesota's  October  31. 1995.  sutnnittal 
includes  ambient  monitoring  data 
showing  that  the  St.  Paul  Park  Area  has 
met  the  S02  NAAQS  from  1989  to  1994. 
which  is  more  than  enough  time  of 
clean  air  to  promulgate  a  redesignation 
to  attaiiunent.  Additionally,  preliminary 
monitoring  data  for  the  period  of  1995 
to  1996  indicate  that  the  S02  NAAQS 
are  still  being  met  The  highest 
monitored  S02  values  during  this  time 
have  berai  well  below  the  S02 
standards.  The  initial  exceedences  of 
the  S02  NAAQS  in  ^e  St  Paul  Park 
Area  occurred  between  1976  and  1978; 
while,  the  only  other  possible 
exceedences  in  this  area  occurred  in 
1987  and  1988.  In  both  1987  and  1988, 
the  75  percent  sampling  criteria  for  S02 
was  not  met  at  the  monitor  located  by 
the  City  Garage  near  Seventh  Avenue 
and  Fifth  Street  A  monitor  in  the  St 
Paul  Park  Area  was  then  established 
across  the  street  at  649  Fifth  Street  on 
February  28, 1989.  There  have  been  no 
exceedences  of  the  S02  NAAQS  at  this 
monitor,  and  no  additional  S02 
exceedences  have  been  recorded  in  the 
Aerometric  Information  and  Retrieval 
System  database  through  June  1096. 

Di^>er8km  mod^ing  is  also  required 
to  demonstrate  ^tainment  of  the  S02 
NAAQS.  A  September  4. 1992.  EPA 
policy  memorandum  titled  "Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment"  (the  Calragni 
memo)  explains  that  additionJal 
dispenion  modeling  is  not  required  in 
support  of  an  S02  redesignation  request 
if  an  adequate  modeled  attainment 
demonstration  was  submitted  and 
approved  as  part  of  the  fiilly 
implemented  SIP,  and  no  indication  of 
an  existing  air  quality  deficiency  exists. 
This  required  modethig  date  was 
submitted  to  O'A  with  SIP  revisions  on 
December  22, 1992.  The  modeled 
demonstratiaa  evaluates  the  S02 
source's  impact  and  provides  die  areas 


of  expected  high  concentration  of  S02 
based  on  current  meteorological 
conditions  at  the  Ashland  Petroleum 
Company.  The  modeling  date 
demonstralt  modeled  attainment  of  the 
S02  NAAQS  in  the  St.  Paul  Paric  Area 
with  all  control  measures  in  operation. 

B.  Fully  Approved  SIP 

The  SIP  for  the  area  must  be  fully 
approved  imder  section  110(k)  of  the 
Act  and  must  satisfy  all  requirements 
that  apply  to  the  area.  EPA's  guidance 
for  implementing  section  110  of  the  Act 
is  discussed  in  the  General  Preamble  to 
Title  I  (57  FR  13498,  April  16, 1992). 
The  S02  SIP  for  the  St  Paul  Park.  Area 
met  the  requirements  of  section  110  of 
the  Act  and  was  approved  by  EPA  on 
January  18,  1995  (60  FR  3544). 

C.  Permanent  and  Enforceable 
Reductions  in  Emissions 

The  St  Paul  Park  Area  attaiiunent  of 
the  SQ2  standards  can  be  attributed  to 
the  permanent  and  enforceable  control 
measures  implemented  at  the  Ashland 
Petroleum  Company.  S02  emission 
limite  and  operating  restrictions  are 
imposed  on  the  Ashland  Petroleum 
Company  by  means  of  a  non-expiring 
Administrative  Order.  This  Order  was 
submitted  to  EPA  in  the  1992  SIP 
submittal  and  was  approved  on  January 
18. 1995.  which  rendered  the  Order 
enforceable.  The  regulations  are 
permanent  and  any  future  revisions  to 
the  rules  most  be  submitted  to  and 
approved  by  EPA. 

The  r«lf!agni  memo  says  that  Stetes 
should  estimate  the  percent  reductions 
from  the  year  that  determined  the 
design  value  in  S02  emissions.  The 
original  S02  violations  that  resiUted  in 
AQCR  131  (which  includes  die  St  Paul 
Park  Area)  being  designated 
nonattainment  occurred  between  1975 
and  1977.  However,  it  would  be 
unrealistic  to  go  back  apjHOximately  20 
yean  to  compare  S02  reductions.  In 
addition.  reHiable  date  from  themid- 
1970's  is  not  readily  available. 
Therefore,  improvemente  in  air  quality 
were  measured  based  on  reductions  in 
S02  emissions  since  the  June  30, 1987, 
SIP  submittal  for  the  St  Paul  Park  Area. 

The  June  30. 1987.  SIP  submittal 
included  a  permit  for  the  Ashland 
Petroleum  Company,  while  the  1992  SIP 
submittal  included  the  AdministratiTe 
Order.  The  following  teble  illustrates 
the  reductions  made  as  a  result  of  the 
1992  SIP  submittal. 


UMI 
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Type  of  equipment 


SRU/SCOT  

FCC 

AJI  oiMired  sources  . 
AH  gas-fired  sources 


Permit  limit 


500  Ib/br 

800  fc/hr 

I.eiVMMBtu  

0.0234  KAIMBtu 


Administrative  order  Nmit 


15  «V»w 

793.66  R>/br  .. 
0.9RVMMBtu 
Same  


Percent  S02 
reduction 


97%. 

Negligible. 
44%. 
None. 


S02  emissions  from  the  Ashland 
Petroleum  Company  were  modeled  with 
all  these  post-Administrative  Order 
control  measures  in  place.  The  resulting 
data  showed  modeled  attainment  of  the 
S02  NAAQS.  The  Administrative  Order 
has  been  approved  at  the  State  and 
Federal  level,  and  is  non-expiring. 
Consequently,  the  reductions  in 
emissions  in  the  St.  Paul  Park  Area  are 
permanent  and  enforceable. 

D.  Fuliy  Approved  Maintenance  Plan 

Under  section  107(d)(3)(E)  and 
section  175 A  of  the  Act,  the  State  must 
submit  a  SIP  revision  to  provide  for  a 
maintenance  plan  in  order  for  an  area  to 
be  redesignated  to  attainment.  Section 
175 A  of  the  Act  sets  forth  the 
maintenance  plan  requirements  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  10  years  after  the 
uea  is  redesignated  as  well  as  contain 
such  additional  measures,  if  any,  as  may 
be  necessary  to  ensure  maintenance. 
Eight  years  after  the  redesignation  date, 
the  State  is  required  to  revise  its  SIP  to 
provide  for  maintenance  of  the  standard 
in  the  affected  area  for  an  additional 
ten-year  period  (section  175A(b)  of  the 
Act). 

In  addition,  the  maintenance  plan 
should  contain  such  contingency 
measures  as  the  Administrator  deems 
necessary  to  ensure  prompt  correction 
of  any  violation  of  the  NAAQS  (section 
175A(d)  of  the  Act).  The  Act  provides 
that,  at  a  minimum,  the  contingency 
measures  must  include  a  requirement 
that  the  State  will  implement  all 
measures  contained  in  the 
nonattainment  SIP  prior  to 
redesignation.  Failure  to  maintain  the 
NAAC^  and  triggering  of  the 
contingency  plan  will  not  necessitate  a 
revision  of  the  SIP  unless  required  by 
the  Administrator,  as  stated  in  section 
175A(d)oftheAct. 

EPA  redesignation  policy  stated  in  the 
September  4, 1992,  memorandimi  lists 
the  five  core  provisions  that  a  plan  must 
contain  in  order  to  ensure  maintenance 
of  the  standards:  (1)  an  attainment 
inventory,  (2)  a  maintenance 
demonstration,  (3)  a  monitoring 
network,  (4)  verification  of  continued 
attainment,  and  (5)  a  contingency  plan. 


The  following  paragraphs  will  discuss 
Mioinesota's  submittal  with  regard  to 
EPA's  requirements  to  ensure 
maintenance  of  the  standards. 

1.  Attainment  Inventory 

The  State  is  required  to  develop  an 
attainment  inventory  to  identify  the 
level  of  emissions  in  the  area  at  the  time 
of  redesignation.  However,  the 
attainment  inventory  associated  with 
this  redesignation  will  be  the  actual 
inventory  at  the  time  the  St.  Paul  Park 
Area  attained  the  standard  because 
Minnesota  has  made  an  adequate 
demonstration  that  air  quality  has 
improved  as  a  result  of  their  December 
22,  1992,  SIP  submittal.  Minnesota's  air 
dispersion  modeling  included  in  the 
1992  SIP  submittal  contains  the 
emission  inventory  of  S02  sources  in 
the  St.  Paul  Park  Area.  The  modeling 
methodology  and  predicted  S02 
concentrations  based  on  the  S02 
emissions  inventory  in  the  1992  SIP 
submittal  are  summarized  in  the 
following  sections. 

The  modeling  results  provided  below 
demonstrate  that  Minnesota's 
attainment  inventory  included  in  their 
1992  SIP  submittal  is  sufficient  to  meet 
the  S02  standards  in  the  future. 

2.  Maintenance  Demonstration 

The  State  is  required  to  demonstrate 
maintenance  of  the  NAAQS  by  either 
showing  that  future  emissions  of  a 
pollutant  or  its  precursora  will  not 
exceed  the  level  of  the  attainment 
inventory,  or  by  modeling  to  show  that 
the  future  mix  of  sources  and  emission 
rates  will  not  cause  a  violation  of  the 
NAAQS. 

In  the  1992  St.  Paul  Park  SIP 
submittal,  a  modeled  attaiimient 
demonstration  was  included  to  show 
that  the  reductions  in  emissions  as  a 
result  of  this  SIP  would  be  sufficient  to 
attain  the  applicable  NAAQS.  The  St. 
Paul  Park  Area's  related  maintenance 
demonstration  is  based  on  the  same 
modeling  that  was  included  in  that  1992 
SIP  submittal.  A  summary  of  the  air 
quality  model  used  by  Minnesota  in  the 
1992  SIP  submittal  and  the  residting 
ambient  S02  concentrations  expected 
from  the  application  of  various  control 
strategies  are  contained  below.  Details 
of  the  modeled  demonstration  are  - 


contained  in  the  proposed  action  on  the 
St.  Paul  Park  SIP  (59  PR  45653). 

Disperaion  modeling  for  the  3-hour, 
24-hour,  and  annual  standards  was 
conducted  according  to  modeling 
guidance  in  effect  at  the  time.  The 
Industrial  Source  Complex  Short-Term 
(ISCST)  model  was  run  using  the 
regulatory  option  switch.  S02  impacts 
were  calculated  over  a  4  km  by  4  km 
area  with  100  meter  resolution  (i.e., 
1,681  receptors).  Other  (non-St.  Paul 
Park)  larger  Twin  Cities  S02  sources 
were  modeled  expliciUy  while  other 
(non-St.  Paul  Park)  smaller  Twin  Cities 
S02  sources  including  area  sources 
were  accounted  for  using  a  background 
S02  concentration  of  8  |i/m3  (0.003 
ppm).  This  simple  terrain  S02  modeling 
indicates  maximum  second-highest  3- 
hour  and  24-hour  S02  concentrations  of 
1186.26  and  332.16  M/m3  (0.45  and 
0.127  ppm),  and  maximum  annual  S02 
concentrations  of  79.6  \Jm3  (0.030 
ppm).  All  three  of  these  modeled 
maximum  S02  concentrations  fall  at  or 
below  the  S02  NAAQS. 

Complex  terrain  dispersion  modeling 
for  24-hour  averaging  time  was 
performed  using  the  COMPLEXl  model 
in  VALLEY  mode  modified  for  urban 
conditions  (i.e.,  stability  E  and  urban 
v^ind  profile  coefficients).  This  complex 
terrain  S02  modeling  indicates 
maximum  second-highest  24-hour  S02 
concentrations  of  195  |ig/m3  (0.074 
ppm).  Because  the  COMPLEXl /VALLEY 
model  24-hour  concentration  was  less 
than  ISCST  model  result,  the  simple 
terrain  (ISCST  model)  results  were  used 
for  establishing  the  S02  emission  limits 
in  the  Ashland  Petroleum  Company 
Administrative  Order. 

In  either  the  modeled  approach  or  the 
attainment  inventory  approach,  the 
maintenance  demonstration  requires  the 
State  to  project  emissions  for  the  10-year 
period  following  redesignation.  This 
requirement  is  used  for  the  purpose  of 
showing  that  emissions  will  not 
increase  over  the  attainment  inventory. 
The  St.  Paul  Park  Area's  emissions 
inventory  is  contained  in  the  air 
dispenion  modeling  for  Minnesota's 
1992  SIP  revision  submittal.  According 
to  this  inventory,  there  is  approximately 
a  10  percent  growth  margin  for  the  3- 
hour  and  24-hour  standards  and 
approximately  a  1  percent  gro%vth 
margin  for  the  annual  standard. 


3.  Monitoring  Networic 

In  accordance  with  40  CFR  Part  58, 
after  an  area  has  been  redesignated  to 
attainment,  the  State  must  continue  to 
operate  an  appropriate  air  quality 
network  to  verify  the  attainment  status 
of  the  area.  The  current  S02  monitoring 
network  in  the  St  Paid  Parte  Area  will 
remain  operating  in  accordance  wrath 
this  regulation. 

4.  Verification  of  Continued  Attainment 

Each  State  shoidd  ensiire  that  it  has 
the  legal  authority  to  implement  and 
enforce  all  measures  necessary  to  attain 
and  nrmintiiin  the  NAAQS.  Descriptions 
of  the  MPCA's  authority  to  enforce  the 
ordere  were  included  in  previous  SIP 
submittal  as  letters  from  the  Minnesota 
Attorney  General's  office. 

Regardless  of  whether  the 
maintenance  demonstration  is  based  on 
a  showring  that  future  emission 
inventories  will  not  exceed  the 
attainment  inventory  or  on  modeling, 
the  State  submittal  should  indicate  how 
the  State  will  track  the  progress  of  the 
maintenance  plan.  This  is  necessary 
because  emission  projections  made  for 
the  maintenance  demonstration  depend 
on  assumptions  of  point  and  area  source 
growth. 

Minnesota  plans  to  use  their 
permitting  program  to  track  the  progress 
of  the  maintenance  plan.  The  permitting 
program  will  be  able  to  monitor  the 
growth  in  the  St.  Paul  Park  Area  by 
keeping  track  of  new  permit 
applications,  keeping  track  of  requests 
for  permit  amendments,  and  observing 
the  <inniial  emission  inventories  that  all 
facilities  writh  permits  must  submit  to 
the  MPCA.  In  order  to  thoroughly 
monitor  the  growth  in  the  area  with 
their  permitting  program,  Miimesota  has 
lowered  their  potential  to  emit 
threshold  for  S02  sources  needing  a 
permit  to  50  tons  per  year  (the  Federal 
limit  is  100  tons  per  year). 

The  frequency  of  these  monitoring 
activities  will  depend  on  the  timing  of 
requests  for  new  permits  and  permit 
amendments.  Facilities  opoating  under 
permits  must  submit  their  emission 
inventories  in  the  spring  of  every  year. 

Furthermore,  future  emissions  are  not 
predicted  to  increase  for  several 
qualitative  reasons.  Fint,  the  Clean  Fuel 
Fleets  Project  initiated  by  Miimesota's 
refineries  is  producing  diesel  fiiel  with 
0.05  percent  sulfur  instead  of  the 
standard  0.5  percent  sidfiir.  This  will 
decrease  S02  emissions  for  companies 
using  this  cleaner  fuel.  Second, 
Minnesota  has  a  "registration  permit" 
rule  that  encourages  facilities  to  reduce 
emissions,  thereby  avoiding  the  need  for 
a  Tide  V  permit.  Third,  Minnesota 


intends  to  require  disperaion  modeling 
of  all  major  (Part  70)  S02  sources  with 
a  potential  to  emit  at  least  100  tons  per 
year.  The  final  reascm  relates  to  the 
possible  overestimate  of  predicted  S02 
concentrations  due  to  the  use  of 
conservative  stack  base  elevations  for 
many  of  the  smaller  S02  emissions 
soiuces  (i.e.,  the  Mississippi  River 
elevation  which  is  the  lowest  point  in 
the  Twin  Qties  area). 

The  incentives  to  reduce  S02 
emissions,  Minnesota's  permitting 
program,  requirements  for  dispenion 
modeling,  and  the  overestimates  of 
predicted  S02  concentrations  jointly 
illustrate  that  S02  emissions  are  not 
likely  to  increase  in  the  St.  Paid  Park 
Area.  These  factora  will  also  provide  for 
continued  attainment  of  the  S02 
NAAQS  in  the  St  Paul  Park  Area. 

5.  Contingency  Plan 

Section  175  A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occura  after  redesignation  of  that  area. 
These  contingency  measures  are 
distinguished  from  those  generally 
requirad  for  nonattainment  areas  under 
section  172(c)(9).  For  the  purposes  of 
section  175  A,  a  State  is  not  required  to 
have  fully  adopted  contingency 
measures  that  will  take  effect  without 
further  action  by  the  State  in  order  for 
the  maintenance  plan  to  be  approved. 
However,  the  contingency  plan  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  should  ensure  that  the 
contingency  measures  are  adopted 
expedientiy  once  they  are  triggered.  The 
plan  should  clearly  identify  the 
measures  to  be  adopted,  a  schedule  and 
procedure  for  adoption  and 
implementation,  and  a  specific  time 
limit  for  action  by  the  State.  As  a 
necessary  part  of  the  plan,  the  State 
should  also  identify  specific  indicaton, 
or  triggers,  which  will  be  used  to 
determine  when  the  contingency 
measures  need  to  be  implemented. 

The  Genenral  Preamble  for  the 
Implementetion  of  Tide  I  of  the  Act 
published  in  the  Federal  Register  on 
April  16, 1992  (57  FR  13498),  stetes  that 
S02  SIPs  present  "special 
considerations"  when  referring  to 
contingency  plans.  As  steted  in  the 
Preamble,  the  modeling  of  S02  sources 
is  considered  reliable  for  predicting  the 
amount  of  S02  emitted  from  sources  in 
the  nonattaiimient  area.  There  is  not 
such  confidence  with  other  pollutants. 
Also,  the  Preamble  stetes  that  control 
measures  for  S02  emissions  are  "well 
understood  and  far  less  prone  to 
uncertainty."  Therefore,  it  would  be 
unlikely  for  an  S02  area  to  implement 


emission  controls  but  fail  to  attain  the 
NAAQS.  For  the  reasons  steted  above, 
EPA  concluded  that  contingency 
measures  in  S02  SIPs  where  a 
comprehensive  program  existe  in  the 
Stete  "to  identify  sources  of  violations 
of  the  S02  NAAQS  and  to  undertake  an 
aggressive  follow-up  for  compliance  and 
enforcement"  need  not  submit 
contingency  plans  with  their  S02  SIPs. 

MP£\  does  have  comprehensive 
enforcement  and  compliance  programs 
that  meet  the  above  steted  requiremente. 

The  attainment  inventory, 
maintenance  demonstration,  monitoring 
networic,  verification  of  continued 
attainment,  and  contingency  plan 
submitted  for  the  St  Paul  Park  Area 
constitute  sound  maintenance  plans  and 
satisfy  EPA's  requirements. 

E.  Part  D  and  Other  Section  110 
Requirements 

EPA  approved  the  S02  SIP  revision 
for  the  St  Paul  Park  Area  on  January  18, 
1995,  after  having  concluded  that  the 
plan  satisfied  the  requirements  of  Part  D 
and  section  110  of  the  Act  Once  the 
S02  nonattainment  area  is  redesignated 
to  attainment,  the  Part  D  new  source 
review  program  requirements  will  not 
apply.  However,  the  sources  in  the  area 
vdll  now  be  reqiiired  to  comply  with  the 
prevention  of  significant  deterioration 
(PSD)  program.  Minnesote  has  been 
delegated  the  Federal  PSD  program  as 
published  in  the  Code  of  Federal 
Regulations  at  40  CFR  52.1234  (1994). 

1.  Section  176  Conformity  Requiremente 

Section  176  of  the  Act  requires  Stetes 
to  revise  their  SIPs  to  esteblish  criteria 
and  procedures  to  ensure  that 
individual  Federal  actions  will  conform 
to  the  overall  air  quality  planning  goals 
in  the  applicable  Stete  SIP.  Section  176 
further  provides  that  the  Stete's 
conformity  revisions  must  be  consistent 
with  the  Federal  conformity  regulations 
promulgated  by  EPA  under  the  Act  The 
requirement  used  by  Federal  agencies  to 
determine  conformity  is  defined  in  40 
CFR  part  93  subpart  B  ("general 
conformity"). 

EPA  beueves  it  is  reasonable  to 
interpret  the  conformity  requiremente  as 
not  being  applicable  requiremente  for 
purposes  of  evaluating  redesignation 
requeste  under  section  107(d)  of  the  Act 
The  rationale  for  this  is  based  on  a 
combination  of  two  Cacton.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  Mdth  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175 A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
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the  alwence  of  federally  approved  State 
niles.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment,  and  must 
implement  conformity  under  Federal 
rules  if  State  rules  are  not  yet  approved, 
EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluation  of  a  redesignation  request. 
Consequently,  the  S02  redesignation 
requests  for  the  St.  Paul  Park  Area  may 
be  approved  notwithstanding  the  lack  of 
fully  approved  general  conformity  rules. 
Refer  to  EPA's  action  in  the  Tampa, 
Florida,  ozone  redesignation  finalized 
on  December  7, 1995  (60  FR  627428). 

IV.  Final  Rulemaldng  Action 

EPA  is  approving  the  St.  Paul  Park 
Area  redesignation  request  from  the 
State  of  Minnesota  submitted  on 
October  31, 1995.  Therefore,  EPA  is 
redesignating  the  St  Paul  Park  Area  in 
Washington  and  Dakota  Counties  to 
attainment.  Consequently,  Washington 
and  Dakota  Counties  in  their  entireties 
will  be  designated  as  attainment  for  the 
S02  NAAQS.  EPA  has  completed  an 
analysis  of  this  SIP  revision  request 
based  on  a  review  of  the  materials 
presented,  and  has  determined  that  they 
met  the  requirements  of  the  Act. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  issue  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  redesignation 
request  should  adverse  or  critical 
comments  be  filed.  This  action  will  be 
effective  July  14, 1997  unless,  by  June 
12, 1997,  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  the 
actions  alfarHng  the  St.  Paul  Park  Area 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
dociunent  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on 
applicable  parts  of  this  action  serving  as 
a  proposed  rule.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  July  14, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


fecton  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
Subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonablenetis  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Uiuon  Electric  Co.  v.  EPA,  427  U.S.  246, 
255-66  (1976);  42  U.S.C.  7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  a  redesignation  request  will 
not  afiiect  a  substantial  numl)er  of  small 
entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
undertake  various  actions  in  association 


with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  reqtiirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Subnussion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Controller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  14. 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
reqiiirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Dated:  April  23, 1997. 
Valdas  V.  Adunknt. 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  81,  chapter  I,  tide  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Antiiority:  42  U.S.C  7401-7671q. 


2.  Section  81.324  is  amended  by 
revising  the  entry  for  AQCR 131  in  the 


table  entided  "Minnesota-SOz"  to  read 
as  follows: 

MINNESOTA-SO2 


f81.324    Minnesota. 

•        •        •        • 


Designated  area 


Does  not 

meetpn- 

mary  s^nd- 

ards 


Does  not 
meet  sec- 
ondary 
standards 


Cannot  tie 
classified 


Better  than 

natioral 

standwds 


AQCR  131: 

Anoka  County  

Carver  County 

Dakota  County 

Hennepin  County  .... 

Ramsey  County  

Scott  County 

Washington  County , 


X 
X 
X 
X 
X 
X 
X 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  76 

[CS  Docket  No.  96-46;  FCC  97-130] 

Opan  Vktao  Systema 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARy:  The  Fourth  Report  and  Order 
adopts  and  modifies  rules  and  policies 
concerning  open  video  systems.  The 
Fourth  Report  and  Order  amends  our 
regulations  to  reflect  the  provisions  of 
the  Telecommunications  Act  of  1996 
(the  "1996  Act")  which  pertain  to  the 
filing  requirements  for  certification 
appUcations,  comments  and 
oppositions.  Notices  of  Intent  and 
complaints  concerning  channel  carriage. 
This  item  further  fulfills  Congress' 
mandate  in  adopting  the  1996  Act  and 
will  provide  guidance  to  open  video 
system  certification  applicants,  open 
video  system  operators,  video 
programming  providere  and  consumen 
concerning  open  video  systems. 
DATES:  Effective  upon  approval  of  the 
OMB,  but  no  sooner  than  June  12. 1997. 
The  Commission  will  publish  a 
document  at  a  later  date  notifying  the 
public  as  to  the  effective  date.  Written 
comments  by  the  public  on  the  modified 
information  collections  are  due  on  or 
before  June  12, 1997.  Written  comments 
must  be  submitted  by  OMB  on  the 
modified  information  collections  on  or 
before  July  14, 1997. 
ADDRESSES:  A  copy  of  any  comments  on 
the  modified  information  collections 


contained  herein  should  be  submitted  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington. 
DC  20554.  or  via  the  Internet  to 
dconwaydfcc.gov.  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB.  725— 
17th  Street.  N.W.,  Washington.  DC 
20503  or  via  the  Internet  to  fain — 
t@aI.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Fleming,  Cable  Services 
Bureau,  (202)  416-7200.  For  additional 
information  concerning  the  information 
collections  contained  herein  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet^t  dconwayOfcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a  , 
synopsis  of  the  Commission's  Fourth 
Report  and  Order  in  CS  Docket  No.  96- 
46.  FCC  97-130,  adopted  April  10. 1997 
and  released  April  15. 1997.  The  fidl 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW, 
Washington.  D.C.  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800. 1919  M  Street. 
NW.  Washington.  D.C.^0S54. 

The  Fourth  Report  and  Order  contains 
modified  information  collections.  It  has 
been  submitted  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwori^  burdens,  invites  the  general 
public  and  OMB  to  comment  on  the 
information  collections  contained  in  the 
Fourth  Report  and  Order.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciuacy  of 
the  Commission's  burden  estimates;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number  3060-0700. 

Title:  Op«»n  Video  Systems  Provisions. 

Form  Number:  FCC  Form  1275. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Businesses  and  other 
for-profit  entities:  state,  local  and  tribal 
governments. 

Number  of  Respondents:  748.  (10  OVS 
operators.  250  video  programming 
providers  that  may  request  additional 
Notice  of  Intent  iiiformation,  file  rate 
complaints,  or  dispute  cases,  60 
broadcast  stations  that  may  elect  type  of 
carriage  and  make  netwo^  non- 
duplication  notifications,  100 
programming  providers  that  may  make 
notice  of  invalid  rights  claimed,  300 
must-carry  list  requesters,  28 
oppositions  to  OVS  operator 
certifications.) 

Number  of  Responses:  3,754.  (14 
certification  filii^s/refilings,  250 
requests  for  additional  Notice  of  Intent 
information,  250  responses  to  requests 
fat  additional  Notice  of  Intent 
information,  10  Notices  of  Intent,  50  rate 
complaints.  50  rate  justifications,  60 
carriage  elections,  10  must-carry 
recordkeepers,  300  must-cany  list 
requests.  300  provisions  of  must-cany 
lists,  1.200  notifications  of  network  non- 
duplication  rights  to  OVS  operators.  100 
programming  provider  notifications  of 
inv^d  rights  claimed,  1.100  OVS 
operator  notifications  to  programming 
providers.  28  oppositions  to 
certifications.  20  dispute  case 
complainants,  and  20  dispute  case 
defendants.) 
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Estimated  Burden  to  Respondents: 
Section  76.1502  Certification:  We 
estimate  that  prospective  OVS  operators 
will  make  a  total  of  14  certification 
filings  and  refilings  on  an  annual  basis. 
The  average  burden  to  OVS  operators 
for  all  aspects  of  each  filing  and  refiling 
process,  including  serving  copies  to 
appropriate  entities,  is  estimated  to  be  2 
hours  apiece;  therefore  14  filings  and 
refilings  x  2  =  28  hours.  We  estimate 
there  will  be  an  average  of  2  oppositions 
to  each  filing  and  refiling.  The  average 
burden  entities  will  undergo  in  drafting 
and  filing  each  opposition  with  the 
Commission's  Office  of  the  Secretary 
and  Cable  Services  Bureaus  is  estimated 
to  be  4  hours.  14  filings  and  refilings  x 
2  oppositions  each  x  4  hours  for  each 
opposition  =  112  hours. 

Section  76.1503  Carriage  of  video 
progranuning  providers  on  open  video 
systems:  We  currently  estimate  10 
Notices  of  Intent  will  be  filed  on  an 
nnniinl  bssis.  The  average  number  of 
entities  that  prospective  OVS  operators 
must  notify  with  each  Notice  of  Intent 
is  estimateid  to  be  45.  The  average 
burden  for  each  OVS  operator  to 
undergo  all  aspects  of  the  Notice  of 
Intent  process,  including  serving  copies 
to  all  entities  is  estimated  to  be  8  hours; 
therefore  10  Notices  x  8  hours  each  =  80 
hours.  We  estimate  that  the  number  of 
written  requests  for  additional 
information  that  will  be  received 
subsequent  to  Notices  of  Intent  will  be 
25  per  Notice  of  Intent.  10  Notices  x  25 
requests  for  additional  information  = 
250.  The  average  burden  to  prospective 
video  programming  providers  to  make 
each  written  request  is  estimated  to  be 
2  hours  apiece;  therefore  10  x  25  x  2  = 
500  hours.  The  average  burden  to  each 
OVS  operator  to  provide  the  additional 
information  to  the  entire  group  of 
prospective  video  programming 
providers  who  requested  additional 
information  is  estimated  to  be  8  hours 
apiece;  therefore  10  I^tices  x  8  hours  = 
80  hours. 

Section  76.1504  Rates,  terms  and 
conditions  of  carriage  on  open  video 
systems:  We  estimate  that  video 
programming  providers  will  file  an 
average  of  5  complaints  against  each 
OVS  operator  per  year,  therefore  10  OVS 
operators  x  5  complaints  =  50 
complaints.  We  estimate  the  average 
burden  to  draft  and  file  a  complaint  is 
1  hour,  therefore  50  complaints  x  1  hour 
=  50  hours.  We  estimate  the  burden  for 
OVS  operators  to  undergo  all  aspects  of 
the  rate  justification  process  to  be  20 
hours  per  justification;  therefore  10  OVS 
operators  x  5  justifications  x  20  hours 
for  each  jtistification  =  1,000  hours. 

Section  76.1506  Carriage  of  television 
bfoCKlcast  signals:  We  estLnate  there  are 


10  OVS  operators,  each  with  an 
estimated  average  number  of  6  broadcast 
stations  in  each  OVS  operator's  area  of 
carriage.  We  estimated  the  average 
burden  to  broadcast  stations  for  each 
election  for  must-carry  or 
retransmission  consent  to  be  2  hours  per 
election;  therefore  10  x  6  x  2  hours  = 
120  hours.  The  estimated  annual 
recordkeeping  burden  for  OVS  operators 
to  mwintain  list  of  broadcast  stations 
carried  in  fulfillment  of  must-carry 
requirements  is  4  hours  per  OVS 
operator,  therefore  10  x  4  =  40  hours. 
The  estimated  annual  number  of  written 
requests  received  by  OVS  operators  is 
30  per  .OVS  operator:  therefore  10  x  30 
=  300.  The  bimien  for  completing 
written  requests:  .25  hours  per  request; 
therefore  10  x  30  x  .25  =  75  hours.  The 
burden  to  OVS  operators  to  respond  to 
requests:  .25  hours  per  request;  therefore 
10  X  30  X  .25  =  75  hours. 

Section  76.1508  Network  non- 
duplication.  Section  76.1509  Syndicated 
program  exclusivity:  We  estimated 
nimiber  of  notices  to  be  filed  by 
television  broadcast  stations  in  order  to 
notify  OVS  operators  of  exclusive  or 
non-duplication  rights  being  exercised 
is  6  stations  in  each  OVS  operator's  area 
of  carriage  x  20  estimated  annual 
notifications  x  10  OVS  operators  = 
1,200.  The  burden  to  television  stations 
to  make  notifications  is  estimated  to  be 
.5  hours  per  notice;  therefore  1 ,200  x  .5 
=  600  hours.  We  estimate  the  annual 
number  of  notices  filed  by  programming 
providers  tc  notify  OVS  operators  that 
the  sports  exclusivity  rights  claimed  are 
invalid  to  be  100.  The  burden  to 
programming  providers  to  make 
notifications  is  estimated  to  be  .5  hours 
per  notice;  therefore  100  x  .5  hours  =  50 
hours.  The  biirden  for  each  OVS 
operator  to  make  notifications  available 
to  all  programming  providers  on  their 
systems:  1  hour  per  notification  x  1,100 
occurrences  =  1,100  hours. 

Section  76.1513  Dispute  resolution: 
We  estimate  there  will  be  20  initial 
notices  filed  by  complainants  annually 
as  well  as  20  defendants'  responses  to 
notices  filed.  The  average  burden  for 
each  notice  and  response  is  estimated  to 
be  4  hours  apiece;  therefore  40  x  4  =  160 
houra.  We  estimate  that  the  20  annual 
notices  will  result  in  the  initiation  of  10 
dispute  cases.  The  average  burden  for 
complainants  and  defendants  for 
undergoing  all  aspects  of  the  dispute 
case  is  estimated  to  be  25  hours  per 
case;  therefore  20  (10  complainants  ■•■  10 
defendants)  x  25  =  500  hours. 

Total  Annual  Burden  to  respondents: 
4.570  hours,  as  calculated  above. 

EiOimatod  Costs  to  Respondents: 
Sectran  76.1502  Certification:  Costs  of 
stationery,  diskettes,  and  postage  at  $10 


for  14  Form  1275  filings/refilings  sent  to 
the  Conmiission  and  all  applicable  local 
communities  =  $140.  Costs  of  stationery 
and  postage  at  $2  apiece  for  28  sets  of 
opposition  filings  =  $56. 

Section  76.1503  Carriage  of  video 
programming  providers  on  open  video 
systems:  Costs  of  stationery  and  postage 
at  $2  apiece  for  (10  Notices  of  Intent  x 
45  entities)  +  250  requests  for  additional 
information  -•■  250  responses  to  requests 
for  additional  information  =  $1 ,900. 

Section  76.1504  Rates,  terms  and 
conditions  of  carriage  on  open  video 
systems:  Costs  of  stationery  and  postage 
at  $2  apiece  for  50  rate  complaints  +  50 
rate  justifications  =  $200. 

Section  76.1506  Carriage  of  television 
broadcast  signals:  Costs  of  stationery 
and  postage  at  $2  apiece  for  60  carriage 
elections  +  300  requests  for  lists  -t-  300 
provisions  of  lists  =  $1,320. 

Section  76.1508  Network  non- 
duplication.  Section  76.1509  Syndicated 
program  exclusivity:  Costs  of  stationery 
and  postage  at  $2  apiece  for  1,200 
notifications  to  OVS  operatora  -*■  100 
notifications  of  invalid  rights  claimed  -f 
1,100  OVS  o{>erator  notifications  to 
programming  providers  =  $4,800. 

Section  76.1513  Dispute  resolution: 
Costs  of  stationery  and  postage  at  $2 
apiece  for  20  notices  •«-  20  responses  to 
notices  =  $80.  Costs  of  stationery  and 
postage  at  $10  apiece  for  10 
complainants  in  dispute  cases  +  10 
defendants  in  dispute  cases  =  $200.  $80 
■¥  $200  =  $280. 

Total  Annual  Cost  to  respondents: 
$8,696  as  calculated  above. 

Needs  and  Uses:  The  information 
collections  contained  herem,  which  are 
necessary  to  implement  the  statutory 
provisions  for  Open  Video  Systems 
contained  in  the  Telecommunications 
Act  of  1996,  have  been  previously 
approved  by  OMB  under  OMB  control 
number  3060-0700.  The  following 
summary  addresses  only  changes  that 
have  been  adopted  by  the  Commission 
in  its  Fourth  Report  and  Order. 
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L  IntrodKictioB 

1.  On  Februaty  8. 1996,  the 
Telecommunications  Act  of  1996  added 
Section  653  to  the  Communicadons  Act 
of  1934,  establishing  open  video 
systems  as  a  new  frameworiL  for  entry 
into  the  video  programming 
marketplace.  Subsequently,  the 
Conunission  adopted  a  series  of  orders 
prescribing  rules  and  policies  governing 
the  establishment  and  operation  of  open 
video  systems.  The  Commission  has  10 
calendar  days  firom  receipt  of  a  complete 
FOC  Form  1275  to  issue  an  order 
approving  or  disapproving  the 
certification.  Upon  receipt  of  a  complete 
POC  Form  1275,  the  Coiamission  will 


publish  a  notice  of  the  filing  in  the  Daily 
Digest  and  post  the  filing  on  the 
Commission's  Internet  site.  Comments 
or  oppositions  to  the  certification  must 
be  received  by  the  Office  of  the 
Secretary  wi^iin  five  days  of  the 
applicant's  filing  and  must  be  served 
upon  the  applicant.  The  FCC  Form  1275 
will  be  deemed  approved  if  the 
Commission  does  not  disapprove  the 
filing  within  the  10  calendar  day  time 
period.  If  the  Commission  disapproves 
the  FCC  Form  1275,  the  applicant  may 
file  a  revised  FCC  Form  1275  or  refile 
its  original  submission  with  a  statement 
addressing  the  issues  in  dispute  as 
stated  in  our  order  disapproving  the 
filing. 

27Based  on  the  experiences  of  recent 
op)en  video  system  certification 
proceedings,  we  believe  that  certain 
modifications  to  the  ap&a.  video  system 
procedures  will  benefit  both  the  parties 
and  the  Commission.  The  intent  of  this 
Fourth  Report  and  Order  is  to  revise  our 
procedures  for  both  the  filing  of 
certification  applications  and  the  filing 
of  comments  and  oppositions  to  provide 
the  most  efficient  processing  of 
applications  for  certification,  given  the 
limited  10-day  statutory  deadline  for 
deciding  certification  applications. 

3.  Set^on  553  of  the  Administrative 
Procedures  Act  ("APA")  provides  that 
an  agency  must  provide  notice  of 
proposed  rules  in  the  Federal  Register 
and  afford  an  opportunity  for  interested 
persons  to  present  their  views. 
However,  rules  of  "agency  organization, 
procedure,  or  practice"  are  exempted 
finm  the  APA's  notice  and  comment 
requirement.  We  find  that  the  changes 
in  the  Commission's  open  video  system 
procedures  proposed  in  this  Fourth 
Report  and  Order  fit  within  this 
exception  because  they  are  purely 
ministerial  and  do  not  alter  the  rights  of 
interested  parties.  The  purpose  of  these 
changes  is  to  organize  die  Commission's 
internal  procedures  to  provide  for  a 
more  efficient  processing  of  applications 
for  certification.  Accordingly,  we  issue 
this  Fourth  Report  and  Order  without 
providing  for  a  prior  notice  and 
comment  period. 

n.  Certification  Application 

4.  To  date,  certain  certification 
applications  that  were  submitted  were 
found  to  be  improperly  filed  with  the 
Commission  because  the  accompanying 
diskettes  were  not  properly  formatted. 
Parties  are  reminded  that  all 
certification  applications  must  be  filed 
on  3.5  diskettes  formatted  in  an  IBM 
compatible  form  using  Wordperfsct  5.1 
for  Windows  and  Excel  4.0  software. 
Attachments  are  pfut  of  the  application 
package  and,  therefore,  are  subject  to  the 


same  diskette  requirements  as  the 
application,  unless  technologically 
infeasible.  In  addition,  we  remind 
parties  that  a  hard  copy  and  a  diskette 
copy  of  the  FCC  Form  1275  and  all 
attechments  must  be  filed  with  both  the 
Office  of  the  Secretfiry  and  the  Office  of 
the  Biueau  Chief,  Cable  Services 
Bureau.  In  order  to  ensure  the  prompt 
delivery  of  the  application  and  related 
pleadings  to  the  staff  person  responsible 
for  its  review,  parties  are  required  to 
attech  a  cover  sheet  to  the  filing  and 
related  pleadings  indicating  that  the 
submission  is  either  an  open  video 
system  certification  application  or 
related  pleadings.  Specifically,  for  an 
open  video  system  certification 
application,  the  only  wording  on  this 
cover  sheet  shall  be  "Open  Video 
System  Certification  Application"  and 
"Attention:  Cable  Services  Bureau." 
Similarly,  for  pleadings  related  to  an 
open  video  system  applicatfon,  the  only 
wording  on  this  cover  sheet  shall  be 
"Open  Video  System  Certification 
Application  Comments"  and 
"Attention:  Cable  Services  Bureau."  In 
either  case,  the  wording  shall  be  located 
in  the  center  of  the  page  and  should  be 
in  lettera  at  least  ^/z  inch  in  size.  For  the 
purpose  of  open  video  system 
certification  applications  and  related 
pleadings,  we  are  also  modifying  our 
mailing  address  by  requiring 
applications  to  be  filed  with  the  Office 
of  the  Bureau  Chief,  Cable  Services 
Bureau  as  well  as  with  the  Office  of  the 
Secretary.  Parties  shall  include  the 
words  "open  video  systems"  on  their 
mailing  envelopes. 

in.  Filing  Camments  or  Oppositions 

5.  In  several  instances,  comments  or 
oppositions  filed  with  the  Office  of  the 
Secretary  were  not  also  filed  with,  or 
served  on,  the  Cable  Services  Bureau. 
Due  to  the  short  review  period  for 
certification  applications,  we  now 
require  parties  wishing  to  respond  to  an 
FOC  Form  1275  filing  to  submit 
comments  or  oppositions 
simidtaneously  to  the  Office  of  the 
Secretary  and  the  Bureau  Chief,  Cable 
Services  Bureau.  Conunents  will  not  be 
considered  timely  filed  unless  filed  with 
both  offices.  Untimely  filed  comments 
will  not  be  deemed  properly  filed,  and 
will  not  be  considered  by  the 
Commission. 

IV.  Calculation  at  Baeponse  Period 

6.  Under  the  current  nde.  comments 
or  oppositions  must  be  filed  within  five 
days  of  the  applicant's  filing.  The 
Commission  has  10  calendw  days  from 
receipt  of  a  complete  FCC  Form  1275  to 
issue  an  order  approving  or 
disapproving  the  certification. 


Intermediate  holidays  are  not  counted 
in  determining  the  commenters'  five- 
day  response  period,  but  are  coimted  in 
determining  the  Commission's  review 
period.  These  two  rules,  taken  together, 
could  lead  to  a  situation  where  the 
Commission's  order  could  be  due  on  the 
same  day  that  comments  are  due, 
effectively  denying  the  Commissionan 
opportimity  to  review  the  annments  in 
rendering  its  decision. 

7.  Accordingly,  in  this  Fourth  Report 
and  Order  we  now  modify  this  rule  to 
provide  that  commmts  or  oppositions 
must  be  received  by  the  Office  of  the 
Secretary  and  the  Bureau  Chief,  Cable 
Services  Bureau  within  five  calendar 
days  of  the  applicant's  filing  and  served 
upon  the  applicant  Intermediate 
holidays  (e.g.  Saturday,  Sunday,  and 
other  officddly  recognizad  federal 
holidays)  will  be  counted  in 
Hatwrnining  the  due  date  for  filing 
comments  and  oppositions.  If,  after 
making  the  necessary  calculations,  the 
due  date  for  filing  comments  fells  on  a 
holiday,  comments  shall  be  filed  on  the 
next  business  day  before  noon,  imless 
the  nearest  business  day  precedes  the 
fifth  calendar  day  following  a  filing,  in 
which  case  the  comments  will  be  due 
on  the  preceding  business  day.  We  note 
that  this  modification  of  our 
computetion  of  time  regulations  applies 
solely  to  the  open  video  system 
certffication  process. 

V.  Certification  Denials 

8.  If  the  Commission  denies 
certification  to  an  applicant,  the 
applicant  may  file  a  revised  FCC  Form 
1275  or  refile  its  original  submission 
with  a  stetement  addressing  the  issues 
in  dispute  as  steted  in  our  order 
disapproving  the  filing.  Applicants  to 
operate  an  open  video  system  must 
serve  such  refilings  on  any  objecting 
party  from  the  previotis  proceeding  and 
on  all  local  communities  in  which  the 
applicant  intoids  to  operate.  The 
Commission  will  consider  any  revised 
or  refiled  FCC  Form  1275  to  be  a  new 
proceeding.  Commenters  from  the 
original  proceeding  must  refile  their 
original  comments  if  they  think  such 
comments  should  be  considered  in  the 
subsequent  proceeding.  All  persons, 
however,  remain  free  to  file  new 
comments  in  response  to  a  refiled  FOC 
Form  1275. 

Vt.  rh»iin«l  Allnr-aHma  mwtd  Cmrrimfj^ 

Dispute  Resolution  Pior endings 

9.  In  order  to  commence  the  chaimel 
aUocation  process,  an  operator  is 
required  to  file  a  Notice  of  Intrait  with 
the  Commission.  The  Commisuon  then 
releases  the  Notice  of  Intmt  to  the 
public.  As  part  of  that  release,  the  CaUe 
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Services  Bureau  is  required  to  publish 
the  Notice  on  the  Internet.  In  order  to 
ensure  the  prompt  delivery  of  such 
notices  to  the  staff  persons  responsible 
for  their  review,  we  now  require  parties 
to  include  the  word  "open  video 
systems"  on  their  mailing  envelopes. 
Parties  are  also  now  required  to  attach 
a  cover  sheet  to  the  Bling  indicating  that 
the  submission  is  an  Open  Video 
System  Notice  of  Intent.  Specifically,  for 
a  Notice  of  Intent,  the  only  wording  on 
this  cover  sheet  shall  be  "Open  Video 
System  Notice  of  Intent"  and 
"Attention:  Cable  Services  Bureau." 
This  wording  shall  be  located  in  the 
center  of  the  page  and  should  be  in 
letters  at  least  '/z  inch  in  size.  Parties 
shall  include  the  words  "open  video 
systems"  on  their  mailing  envelopes. 
Parties  shall  submit  the  Notice  of  Intent 
and  related  pleadings  simultaneously  to 
the  Office  of  the  Seoetary  and  the 
Bureau  Chief,  Cable  Services  Bureau. 

10.  Additionally,  pursuant  to  Section 
653(a)(2)  of  the  1996 
Telecommunications  Act,  the 
Commission  has  the  authority  to  resolve 
disputes  regarding  open  video  system 
channel  carriage.  In  order  to  conform 
our  procedures  for  the  filing  of  such 
complaints  with  our  procedures  for 
other  open  video  system  matters,  parties 
are  now  required  to  include  the  words 
"open  video  systems"  on  their  mailing 
envelopes.  Parties  are  also  now  required 
to  submit  the  complaint  and  materials 
related  to  these  proceedings 
simultaneously  to  the  Office  of  the 
Secretary  and  the  Office  of  the  Bureau 
Chief,  Cable  Services  Bureau.  Such 
pleadings  must  include  a  cover  sheet 
indicating  that  the  submission  is  either 
an  Open  Video  System  Channel  Carriage 
Complaint  or  related  pleading.  In  either 
case,  the  only  wording  on  this  cover 
sheet  shall  be  "Open  Video  System 
Chaimel  Carriage  Dispute  Resolution" 
and  "Attention:  Cable  Services  Bureau." 
This  wording  shall  be  located  in  the 
center  of  the  page  and  should  be  in 
letters  at  least  Vz  inch  in  size. 

Vn.  Paperwork  Sednctioii  Act  of  1995 
Analjrsis 

11.  The  requirements  adopted  in  this 
Fourth  Report  and  Order  have  been 
analyzed  with  respect  to  the  Papwwork 

.  Reduction  Act  of  1995  (the  "PRA")  and 
found  to  impose  modified  information 
collection  requirements  on  the  public. 
Implementation  of  any  modified 
reqiiirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  ("OMB")  as  prescribed  by  the 
PRA.  The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  ^encies  to  comment  on 


the  information  collections  contained  in 
this  Fourth  Report  and  Order  as 
required  by  the  PRA.  Comments  should 
address:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (2)  the  accuracy  of  the 
Commission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

12.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  on  the  proposed  and/or 
modified  information  collections  on  or 
before  July  14, 1997.  A  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconwayOfcc.gov.  For  additional 
information  concerning  the  information 
collections  contained  herein  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet  at  dconway9fcc.gov. 

Vm.  Ordering  Clauses 

13.  Accordingly,  it  is  ordered  that, 
pursuant  to  Section  4(i),  4(j),  303(r),  and 
653  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  §§  154(i),  154(j), 
303(r)  and  573  of  the  rules, 
requirements  and  policies  discussed  in 
this  order  are  adopted  and  Section 
76.1502(e)  of  the  Commission's  rules,  47 
CFR  S  76.1502  is  amended  as  set  forth 
below. 

14.  ft  is  further  ordered  that  the 
requirements  and  regiilations 
established  in  this  decision  shall 
become  effective  upon  approval  by 
OMB  of  the  new  information  collection 
requirements  adopted  herein,  but  no 
sooner  than  Jime  12,  1997. 

List  of  Subjacta  in  47  CFE  Parts  1  and 

76  . 

Cable  television. 
Federal  Communicatioiu  Cominission 
Vmiiam  F.  CaloB. 
Acting  Secretary. 

Rule  Changes 

Accordingly  Parts  1  and  76  of  Title  47 
are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 


Anthority:  47  U.S.C.  151, 154,  207,  303  and 
3090). 

2.  Section  1.4  is  amended  by  revising 
paragraphs  (g),  (j),  and  (k)  to  read  as 
follows: 

{1.4   Computation  Of  thna. 

•  •        •        •        • 

(g)  Unless  otherwise  provided  (e.g., 
§§  1.773  and  76.1502(e)(1)  of  this 
chapter),  if  the  filing  period  is  less  than 
7  days,  intermediate  holidays  shall  not 
be  counted  in  determining  the  filing 
date. 

•  •        •        •        • 

(j)  Unless  otherwise  provided  (e.g. 
§  76.1502(e)  of  this  chapter)  if,  after 
making  all  the  computations  provided 
for  in  this  section,  the  filing  date  fells 
on  a  holiday,  the  dociunent  shall  be 
filed  on  the  next  business  day.  See 
paragraph  (e)(1)  of  this  section. 

(k)  Where  specific  provisions  of  part 
1  conflict  with  this  section,  those 
specific  provisions  of  part  1  are 
controlling.  See,  e.g.,§§  1.45(d). 
1.773(a)(3)  and  1.773(b)(2). 
Additionally,  where  §  76.1502(e)  of  this 
chapter  conflicts  with  this  section,  those 
specific  provisions  of  §  76.1502  are 
controlling.  See  e.g.  47  CFR  76.1502(e). 

PART  7S-CABLE  TELEVISION 
SERVICE 

3.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

AmkoritT:  47  U.S.C.  151, 152, 153. 154, 
301.  302.  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503.  521,  522,  531,  532,  533,  534. 
5353,  536,  537,  543,  544.  544a.  545,  546,  552. 
554,  556,  556,  560,  561,  571,  572,  573. 

4.  Section  76.1502  is  amended  by 
revising  paragraphs  (d)  and  (e),  and 
adding  new  paragraph  (f)  to  read  as 
follows: 

179.1902    CartHlcallon. 

•  •        •        •        • 

(d)  Parties  are  required  to  attach  a 
cover  sheet  to  the  filing  indicating  that 
the  submission  is  an  open  video  system 
certification  application.  The  only 
wording  on  this  cover  sheet  shall  be 
"Open  Video  System  Certification 
Application"  and  "Attention:  Cable 
Services  Bureau."  This  wording  shall  be 
located  in  the  center  of  the  page  and 
should  be  in  letters  at  least  V2  inch  in 
size.  Parties  shall  also  include  the  words 
"open  video  systems"  on  their  mailing 
envelope. 

(e)  (1)  Conunents  or  oppositions  to  a 
Gratification  must  be  filed  within  five 
calendar  days  of  the  Commission's 
receipt  of  the  certification  and  must  be 
served  on  the  party  that  filed  the 
certification.  If,  after  making  the 
necessary  calculations,  the  due  date  for 


filing  comments  fells  on  a  holiday, 
comments  shall  be  filed  on  the  next 
business  day  before  noon,  unless  the 
nearest  business  day  precedes  the  fifth 
calendar  day  following  a  filing,  in 
which  case  the  comments  will  be  due 
on  the  preceding  business  day.  For 
example,  if  the  fifth  day  fells  on  a 
Saturday,  then  the  filing  woidd  be  due 
on  that  preceding  Friday.  However,  if 
the  fifth  day  falls  on  Simday,  then  the 
filing  will  be  due  on  the  next  day, 
Monday,  before  noon  (or  Tuesday, 
before  noon  if  the  Monday  is  a  holiday). 

(2)  Parties  wishing  to  respond  to  a 
FCC  Form  1275  filing  must  submit 
comments  or  oppositions  with  the 
Office  of  the  Secretary  and  the  Biueau 
Chief,  Cable  Smvices  Biu«au.  Comments 
will  not  be  considered  properly  filed 
imless  filed  with  both  of  these  Offices. 
Parties  are  required  to  attach  a  cover 
sheet  to  the  filing  indicating  that  the 
submission  is  a  pleading  related  to  an 
open  video  system,  application,  the  only 
wording  on  this  cover  sheet  shall  be 
"Open  Video  System  Certification 
Application  Comments."  This  wording 
sludl  be  located  in  the  center  of  the  page 
and  should  be  in  letters  at  least  Vz  inch 
in  size.  Parties  shall  also  include  the 
words  "open  video  systems"  on  their 
mailing  envelopes. 

(f)  If  the  Commission  does  not 
disapprove  the  certification  application 
within  ten  days  after  receipt  of  an 
applicant's  request,  the  certification 
application  will  be  deemed  approved.  If 
disapproved,  the  applicant  may  file  a 
revised  certification  or  refile  its  original 
submission  with  a  statement  addressing 
the  issues  in  dispute.  Such  refilings 
must  be  served  on  any  objecting  party 
or  parties  and  on  all  local  communities 
in  which  the  applicant  intraids  to 
operate.  The  Commission  will  consider 
any  revised  or  refiled  FCC  Form  1275  to 
be  a  new  proceeding  and  any  party  who 
filed  comments  regarding  the  ori^nal 
FCC  Form  1275  will  have  to  refile  their 
original  comments  if  they  think  such 
comments  should  be  considered  in  the 
subsequent  proceeding. 

5.  Section  76.1503  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

I7&1908   Canlaga   of vWao  programming 
pniVNMra  on  open  vnmo  >ysiein». 

•        •        •        •        * 

(b)*  •  * 

(1)  Notification.  An  open  video 
system  operator  shall  file  with  the 
Secretary  of  the  Federal 
Communications  Commission  a  "Notice 
of  Intent"  to  establish  an  open  video 
system,  which  the  Commission  will 
release  in  a  Public  Notice.  Parties  are 
required  to  attach  a  cover  sheet  to  the 


filing  indicating  that  the  submission  is 
an  Open  Video  System  Notice  of  Intent 
The  only  wording  on  this  cover  sheet 
shall  be  "Open  Video  System  Notice  of 
Intent"  and  "Attention:  Cable  Services 
Bureau."  This  vrarding  shall  be  located 
in  the  center  of  the  page  and  should  be 
in  letters  at  least  V2  inch  in  size.  Parties 
shall  also  include  the  words  "open 
video  systems"  on  their  mailing 
envelopes.  Parties  must  submit  copies  of 
the  Notice  of  Intent  with  the  Office  of 
the  Secretary  and  the  Biu«au  Chief, 
Cable  Services  Bureau.  The  Notice  of 
Intent  shall  include  the  following 
information: 

•  •        •        •        • 

6.  Section  76.1513  is  amended  by 
adding  new  paragraphs  (d)(8)  and  (d)(9) 
to  read  as  follows: 

f79Ll519   Oiapularaeolullon. 

(d)  •  •  * 

(8)  Parties  are  required  to  submit  the 
complaint  and  mfft«"''»>»  related  to  these 
proceedings  simidtaneously  to  the 
Office  of  the  Secretary  and  the  Bureau 
Chief,  Cable  Services  Bureau. 

(9)  Pleadings  must  include  a  cover 
sheet  indicating  that  the  submission  is 
either  an  Open  Video  System  Channel 
Carriage  Complaint  or  related  pleading. 
In  either  case,  die  only  wording  on  this 
cover  sheet  shall  be  "Open  Video 
System  Channel  Carriage  Dispute 
Resolution"  and  "Attention:  Cable 
Services  Bureau."  This  wording  shall  be 
located  in  the  center  of  the  page  and 
should  be  in  letters  at  least  V2  in  size. 
Parties  shall  also  include  the  words 
"open  video  systems"  on  their  mailing 
envelopes. 

•  *        •        •        • 

[FR  Doa  97-11973  Filed  5-12-97;  8:45  am) 
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Spread  Spectrum  Tiammltters 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


By  this  Report  and  Order,  the 
Commission  amends  its  regulations 
regarding  the  unlicensed  operation  of 
spread  spectrum  systems  in  the  902-028 
MHz  ("915  MHz").  2400-2483.5  MHz 
("2450  MHz"),  and  572S-5850  MHz 
("5800  MHz")  bands,  as  proposed  in  the 
Notice  of  Imposed  Rule  MiaJcuig 
{"NPRAf')  in  this  jHoceeding.  These 


amendments  permit  the  use  of  high  gain 
directional  antennas  for  systems 
operating  as  fixed,  point-to-point 
stations  in  the  2450  MHz  and  5800  MHz 
bands.  They  also  reduce  the  number  of 
hopping  channels  for  frequency 
hopping  systems  operating  in  the  915 
MHz  band.  In  addition,  these 
amendments  clarify  existing  regulations, 
codify  existing  policies  into  the  rules, 
and  update  the  definitions.  These 
amendments  will  fecilitate  the  growth  of 
spread  spectrum  systems  by  enabling 
and  encouraging  practical  applications 
for  these  systems. 
DATES:  Effective  Jime  12, 1997. 
ADORESSeS:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FUmMER  9V0RMAT10N  CONTACT:  John 
A.  Reed,  Office  of  Engineering  and 
Technology,  (202)  418-2455. 
9UPPLEIIENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order  in  ET  Docket  No.  96-8,  FOC 
97-114,  adopted  April  3. 1997,  and 
released  April  10, 1997.  The  complete 
text  of  this  Import  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC,  and  also ' 
may  be  purchased  bom  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140.  Washington.  D.C.  20037. 

Summary  of  the  RqxHt  and  Order 

1.  hi  the  Report  and  Order  ("Order"), 
the  Comimission  amended  Parts  2  and 
15  of  its  regulations  regarding 
unlicensed  spread  spectrum 
transmissicMi  systems  operating  in  the 
915  MHz.  2450  MHz  and  5800  MHz 
bands.  Spread  spectrum  systems  use 
special  modulation  techniques  that 
spread  the  energy  of  the  signal  being 
transmitted  over  a  very  wide 
bandwidth.  This  spreading  reduces  the 
pown  density  of  the  signal  at  any 
frequency  within  the  transmitted 
bandvridth.  thereby  reducing  the 
probabilify  of  causing  interference  to 
other  signals  occupying  the  same 
spectrum.  The  reversal  of  the  signal 
spreading  process  in  the  receiver 
enables  Ae  suppression  of  strong 
undesired  signals. 

2.  The  Oraer  eliminates  the  limit  on 
directional  gain  antennas  for  spread 
spectrum  transmitten  operating  in  the 
2450  MHz  and  the  5800  MHz  bands. 
The  operation  of  these  systems  is 
limited  to  fixed,  point-to-point  systems. 
While  tranamittns  inthe  5800  MHz 
band  an  not  required  to  reduce  output 
power  when  the  directional  antenna 


UMI 
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gain  is  increased,  the  maxinniin 
permitted  output  power  of  spread 
spectrum  transmitters  in  the  2450  NffHz 
band  is  decreased  by  1  dB  for  every  3 
dB  that  the  directional  antenna  gain 
exceeds  6  dBi.  This  decrease  in  the 
fnaYimiim  transmitter  output  power  is 
necessary  to  reduce  the  potential  for 
harmful  interference  to  mobile  stations 
operating  in  the  2450  MHz  band, 
especially  mobile  licensees  in  the  Public 
Saiety  Radio  Services  under  Part  90  of 
the  rules  and  other  Part  15  devices.  The 
waivers  previously  issued  to  six 
companies  to  permit  the  manufacture  of 
systems  at  2450  MHz  and  5800  MHz 
employing  unlimited  antenna  gain 
without  a  reduction  in  transmitter 
output  power  are  no  longer  in  effect 
upon  30  days  from  the  publication  of 
these  final  rules  in  the  Federal  Register. 
Any  system  manufactured  after  that  date 
must  comply  with  the  regulations 
adopted  herein. 

3.  The  increase  in  directional  antenna 
gain  will  permit  users  of  spread 
spectnmi  systems  to  establish  radio 
links  without  the  delays  and  costs 
associated  with  formal  frequency 
coordination  and  licensing.  Such  uses 
may  include  backbone  connections  to 
the  new  unlicensed  NH  system; 
intelligent  transportation  system 
communications  links;  high  speed 
Internet  connections  for  schools, 
hospitals,  and  government  offices; 
energy  utility  applications;  PCS  and 
cellular  backbone  connections;  and  T-1 
common  carrier  links  in  rural  areas. 
However,  the  operators  of  these  systems 
are  reminded  that  the  operation  of  Part 
15  devices  is  subject  to  the  conditions 
that  any  received  interference  must  be 
accepted  and  that  harmful  interference 
may  not  be  caused  to  other  radio 
services.  Thus,  the  Commission  strongly 
reconunends  that  operators  of  systems 
that  provide  critical  communication 
services  should  exercise  due  caution  to 
determine  if  there  are  any  nearby  radio 
services  that  could  be  affected  by  their 
communications. 

4.  In  the  Order,  the  Commission  also 
reduces  the  minimum  mmiber  of  non- 
contiguous channels  that  must  be 
employed  by  a  frequency  hopping 
spread  spectrum  system  in  the  915  MHz 
band  from  50  channels  to  25  channels. 
This  reduction  in  the  number  of 
hopping  channels  will  enable  frequency 
hopping  spread  spectrum  systems  to 
avoid  operations  on  frequencies  used  by 
wideband,  multilateration  LMS  systems 
operating  under  Part  90  of  the  rules, 
thereby  reducing  mutual  interference 
problems.  Frequency  hopping  spread 
spectrum  systems  that  employ  less  than 
50  hopping  channels  must  employ 
channel  bandwidths  of  at  least  250  kHz; 


shall  not  exceed  an  average  time  of 
occupancy  on  any  hopping  frequency  of 
0.4  seconds  in  any  10  second  period; 
and  shall  operate  with  a  maximum  peak 
transmitter  output  power  of  250  mW 
with  a  directional  antenna  gain  of  6  dBi. 
Higher  antenna  gain  is  permitted  only 
with  a  corresponding  decrease  in 
transmitter  output  power. 

5.  In  the  Order,  the  Commission  made 
several  amendments  to  the  rules  to 
clarify  existing  regulations,  codify 
existing  policies  into  the  rules,  and 
update  the  definitions.  These 
amendments  to  the  rules  are 
summarized  below: 

— The  spectral  power  density  limit  for 
direct  sequence  systems  is  modified  to 
indicate  that  the  standard  applies  to  the 
peak  spectral  power  density,  and  the 
measurement  procedure  employed  for 
measuring  spectral  power  density  where 
the  spectrum  line  spacing  can  not  be 
resolved  is  corrected; 

— ^The  definition  of  a  direct  sequence 
system  is  modified,  as  proposed  in  the 
NPRM: 

— ^The  definition  of  a  pseudorandom 
sequence  and  a  frequency  hopping 
system  is  modified,  as  proposed  in  the 
NPRM: 

— The  rules  are  clarified  to  permit 
short  duration  transmissions  under  the 
provisions  for  frequency  hopping 
systems  provided  the  systems  are 
capable  of  complying  with  all  of  the 
spread  spectrum  standards,  including 
the  definition  of  a  frequency  hopping 
systems  and  the  eventual  distribution  of 
the  transmissions  over  the  minimum 
number  of  hopping  channels; 

— An  alternative  method  of  measuring 
the  processing  gain  of  a  dirert  sequence 
system,  based  on  receiver  jamming 
marmn,  is  incorporated  into  the  rules; 

— ^he  limits  on  unwanted  emissions 
are  simplified,  as  proposed  in  the 
NPRM: 

— ^The  existing  policy  permitting  the 
coordination  of  a  frequency  hopping 
syslem  when  the  system  incorporates 
intelligence  that  permits  it  to  recognize 
other  users  within  the  spectrum  band  so 
that  it  individually  and  independenUy 
chooses  and  adapts  its  hopping 
sequence  to  avoid  hopping  on  occupied 
channels  is  codified  into  the  rules; 

— ^The  prohibition  against  the 
marketing  and  use  of  external  radio 
frequency  power  amplifiers  that  are  not 
certified  as  part  of  the  system  and  the 
prohibition  against  the  marketing  and 
use  of  antenna/transmitter  combinations 
that  are  not  certified  as  a  system  is 
clarified  in  the  rules; 

— The  applicability  of  the  RF 
guidelines  for  human  exposure,  as 
specified  in  Section  1.1307  of  the  rules, 
to  Part  15  devices  is  noted;  and 


— The  prohibition  against  cross- 
border  operation  into  Mexico  or  Canada 
and  the  applicability  of  the  non- 
interference rules  to  Canadian  or 
Mexican  radio  operations  are  noted. 

Final  Kegulatory  Flexibility  Analyais 

6.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rule  Making 
("NPRM)  in  ET  Docket  No.  96-8.'  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM  including  the  IRFA.  The 
Commission's  Regulatory  Flexibility 
Analysis  (FRFA)  in  this  Report  and 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  with  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  104-121, 110  Stat  847 
(1996).2 

7.  Need  for  and  Objective  of  the  Rule. 
The  objective  is  to  amend  Parts  2  and 
15  of  the  rules  regarding  the  operation 
of  spread  spectrum  transmission 
systems  in  the  902-928  MHz,  2400- 
2483.5  MHz  and  5725-5850  MHz  bands. 
The  Commission  is  also  adopting  a 
number  of  amendments  to  the  spread 
spectrum  regulations  to  clarify  the 
existing  regulations,  to  codify  existing 
policies  into  the  rules,  and  to  update  the 
current  definitions.  These  changes  to 
the  rules  will  fricilitate  the  growth  of  the 
spread  spectrum  industry  by  enabling 
and  encouraging  practical  applications 
for  these  products.  The  new  rules  will 
expand  the  ability  of  equipment 
manufacturers  to  develop  spread 
spectrum  systems  for  unlicensed  use 
that  provide  users  with  the  flexibility  to 
establish  radio  links  without  the  delays 
and  costs  associated  with  formal 
frequency  coordination  and  licensing. 
Such  uses  may  include  intelligent 
transportation  system  communications 
links;  high  speed  Internet  connections 
for  schools,  hospitals,  and  government 
offices;  energy  utility  applications;  PCS 
and  cellular  backbone  connections;  and 
T-1  common  carrier  links  in  rural  areas. 
The  new  rules  will  also  permit 
frequency  hopping  spread  spectrum 
systems  and  wideband,  multilateration 
Location  Monitoring  Service  (LMS) 
systems  to  operate  within  the  same 
frequency  band  with  decreased 
potential  for  mutual  interference 
problems. 


■  Amendment  of  Parts  2  and  15  of  tba 
Commission's  Rules  Regarding  Spectnim 
Transmitters.  11  FCC  Red  3068  (1996).  61  FR  15206. 
April  5.  1996. 

I  Subtitle  n  of  the  CWAAA  is  "The  Small 
Busineas  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA).  codified  at  5  U.S.C  601  et  seq. 


8.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis.  Ooly  one 
commenter,  Adtran  submitted 
comments  that  were  specifically  in 
response  to  the  IRFA.  It  agrees  with  the 
Commission's  assessment  that  the 
changes  made  in  the  "Order"  will  have 
no  negative  impact  on  small  entities.  In 
general,  commentera  were  supportive  of 
the  Commission's  proposed  changes  to 
the  rule.  The  Commission  also  received 
numerous  suggestions  for  improving  or 
modifying  the  rules.  In  response  to  a 
Petition  for  Rule  Making  filed  by  WMC, 
the  Commission  is  eliminating  the  limit 
on  directional  gain  antennas  for  spread 
spectrum  transmittera  operating  in  the 
2450  MHz  and  5800  MHz  bands.  For 
spread  spectrum  systems  operating  in 
the  2450  MHz  band,  the  Commission  is 
implementing  its  proposal  to  require 
that  the  output  power  for  the  transmitter 
be  reduced  by  1  dB  for  every  3  dB  that 
the  directional  gain  exceeds  6  dBi.  In 
addition,  in  response  to  a  Petition  for 
Rule  Making  filed  by  SpectraLink,  the 
Commission  is  reducing,  from  50  to  25, 
the  minimum  number  of  channels 
required  for  frequency  hopping  spread 
spectnim  systems  operating  in  the  915 
MHz  band. 

9.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to 
Which  the  Rules  Apply.  The  RFA 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632.  Based  on  that  statutory  provision, 
we  wiU  consider  a  small  business 
concern  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria     * 
established  by  the  Small  Business 
Administration  (SBA).  The  RFA 
SBREFA  provisions  also  apply  to         ^ 
nonprofit  organizations  and  to 
govemmentsJ  organizations.  Since  the 
Regidatoiy  Flexibility  Act  amendments 
were  not  in  effect  imtil  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
businesses  that  manufacture  spread 
spectrum  transmitters  and  is  unable  at 
this  time  to  determine  the  number  of 
small  businesses  that  woidd  be  afiiacted 
by  this  action.  However,  the 
Commission  believes  that  the 
amendments  being  adopted  in  this 
proceeding  clarify  permissible  methods 
of  operation.  With  the  exception  of 
limits  on  directional  antenna  gain 
versus  transmitter  output  power  for 
systems  in  the  2450  MHz  band,  these 


amendments  should  not  impact  any 
existing  equipment  designs.  The  only 
parties  that  would  be  impacted  by  the 
requirement  to  reduce  tranunitter 
output  power  when  high  antenna  gaiiu 
are  employed  are  WMC,  Cylink,  ACS. 
MDS,  Lams,  and  Wi-LAN  Inc.  These 
companies  are  currentiy  producing  this 
equipment  imder  the  conditions  of  a 
temporary  waiver  that  permits  them  to 
manufactiue  fixed,  point-to-point 
spread  spectrum  systems  in  the  2450 
MHz  band  without  a  limit  on  directional 
antenna  gain.  All  of  these  companies 
were  netted  at  the  time  the  waivers 
were  granted  that  the  waivers  would 
expire  upon  the  date  of  final  action  in 
this  proceeding. 

10.  The  rules  adopted  in  this  Order 
will  apply  to  any  entities  manufacturing 
equipment  for  unlicensed  Part  15  spread 
spectrum  transmitters.  The  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  manufacturers  of 
spread  spectrum  transmitters.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  Small 
Business  Administration  ("SBA")  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment". 
According  to  the  SBA's  regulations, 
radio  frequency  manufacturers  must 
have  750  or  fewer  employees  in  order  to 
qualify  as  a  small  business.  ^  Census 
Bureau  data  indicates  that  there  are  858 
companies  in  the  United  States  that 
manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  be  classified  as  small  entities.^ 

11.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  Part  15 
spread  spectrum  transmitters  are 
already  required  to  be  authorized  under 
the  Commission's  certification 
procedure  as  a  prerequisite  to  marketiikg 
and  importation.  The  changes  proposed 
in  this  proceeding  would  not  chai^ 
any  of  die  current  reporting  or 
recordkeeping  requirements.  Further, 
the  proposed  regulations  add 
permissible  methods  of  operation  and 
woidd  not  require  the  modification  of 
any  existing  products,  except  for  those 
currentiy  operating  under  limited 
waivers  that  expire  upon  adoption  of 
this  Order.  These  requirements  include 
obtaining  a  grant  of  certification  for  the 
transmitter  and  meeting  the  emission 
limits  specified  in  the  rules. 


>  See  13  CFR  121.201,  Standaid  Industrial 
Classification  (SIC)  Code  3663. 

'Seell.S.  Department  of  Commerce.  1992  Census 
of  Transportation,  Communications  and  Utilities 
(issued  May  1995).  SIC  category  3663. 


12.  Skills  of  an  application  examiner, 
radio  technician  or  engineer  will  be 
needed  to  meet  the  requirements.  In 
many  cases  the  studies  can  be  done  by 
a  radip  technician  or  engineer. 
Certification  applications  are  usually 
done  by  applications  examiners.  It  is  the 
responsibility  of  the  manufacturer  of  the 
device  to  determine  whether  the  device 
will  comply  with  the  RF  radiation 
limits.  This  study  can  be  done  by 
calcufation  or  measurement,  depending 
upon  the  situation. 

13.  Significant  Alternatives  and  Steps 
Taken  by  Agency  to  Minimize 
Significant  Economic  Impact  on  a 
Sub^antial  Number  of  Small  Entities 
Consistent  with  Stated  Objectives.  In 
response  to  concerns  raised  in 
comments  filed  in  response  to  the 
NPRM,  the  Commission  made  several 
minor  clarifying  amendments  to  its 
proposals.  However,  there  was  only  one 
issue  raised  in  the  comments  that  could 
have  had  a  significant  economic  impact 
on  the  manufacturere  of  spread 
spectrum  systems.  In  the  NPRM,  the 
Commission  proposed  to  require  that 
the  3  dB  beamwidths  of  the  high  gain 
directional  antennas  employed  with 
spread  spectrum  transmittera  di£kr  by 
no  more  than  a  factor  of  two  betM'een 
the  vertical  and  horizontal  planes.' 
Supporting  comments  were  received 
from  Adtran  and  Digital  Wireless; 
however,  Cushcraft,  Cylink,  the  Part  15 
Coalition  and  WMC  believe  that  the    - 
requirement  is  an  unnecessary 
regulation.  Cushcraft  believes  that  the 
majorify  of  antennas  already  meet  this 
criterion.  Cylink  states  that  this 
proposal  may  prevent  applications  that 
require  a  different  «nt«wina  design,  such 
as  communications  to  off-shore 
platforms.  The  Commission  agrees  with 
the  latter  commenters  that  this  portion 
of  its  proposal  is  unnecessary. 

14.  Commission's  Outreach  Efforts  to 
Learn  of  and  Respond  to  the  Views  of 
Small  Entities  pursuant  to  SBREFA  5 
U.S.C.  609.  During  the  course  of  this 
proceeding  Office  of  Engineering  and 
Technology  staff  memben  have  had 
numerous  ex  parte  meetings  with 
representatives  from  Metricom,  Inc., 
Cylink  Corporation,  Mulcay  Consulting 
Association,  and  Distal  Wireless 
Corporation. 

15.  Report  to  Conpess.  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C 
801(a)(1)(A).  A  copy  of  this  FRFA  will 


>  See  NPRM  at  para.  17. 
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also  be  published  in  the  Federal 


List  of  Subjects 

47  CFR  Part  2 
Communications  equipment,  Radio. 

47CFRPaitl5 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Commonicatioiu  Commission 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  Parts  2  and  15.  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

AntlMiritT:  Sec.  4,  302.  303.  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154,  302.  303,  and  307, 
tmless  otherwise  noted. 

2.  Section  2.1,  paragraph  (c),  is 
amended  by  removing  the  definition  for 
"Pseudorandom  sequence",  by  revising 
the  definition  for  "Direct  Sequence 
Systems",  and  by  revising  the  definition 
for  "Frequency  Hopping  Systems"  and 
placing  it  in  alphabetical  order  to  read 
as  follows: 


iZI    T< 


and  dsAntUons. 


(c)* 


Direct  Sequence  Systems.  A  spread 
spectrum  system  in  which  the  carrier 
has  been  modulated  by  a  high  speed 
spreading  code  and  an  information  data 
stream.  The  high  speed  code  sequence 
dominates  the  "modulating  function" 
and  is  the  direct  cause  of  the  wide 
spreading  of  the  transmitted  signal. 

Frequency  Hopping  Systems.  A 
spread  spectrum  system  in  which  the 
carrier  is  modulated  with  the  coded 
information  in  a  conventional  manner 
causing  a  conventional  spreading  of  the 
RF  energy  about  the  frequency  carrier. 
The  frequency  of  the  carrier  is  not  fixed 
but  changes  at  fixed  intervals  under  the 
direction  of  a  coded  sequence.  The  wide 
RF  bandwidth  needed  by  such  a  system 
is  not  required  by  spreading  of  the  RF 
energy  about  the  carrier  but  rather  to 
accommodate  the  range  of  frequencies 
to  which  the  carrier  frequency  can  hop. 
The  test  of  a  frequency  hopping  system 
is  that  the  near  term  ^tribution  of  hops 


appears  random,  the  long  term 
distribution  appears  evenly  distributed 
over  the  hop  set,  and  sequential  hops 
are  randomly  distributed  in  both 
direction  and  magnitude  of  change  in 
the  hop  set. 


PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  IS 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 302,  303,  304, 
307  and  544A. 

2.  Section  15.3  is  amended  by  adding 
a  new  paragraph  (cc).  to  read  as  follows: 

S15.3    Definitions. 


(cc)  External  radio  frequency  power 
amplifier.  A  device  which  is  not  an 
integral  part  of  an  intentional  radiator  as 
manufactured  and  which,  when  used  in 
conjunction  with  an  intentional  radiator 
as  a  signal  source,  is  capable  of 
amplifying  that  signal. 

3.  A  new  §  15.204  is  added,  to  read  as 
follows: 

f  15.204    External  radio  fraquency  power 


(a)  Except  as  otherwise  described  in 
paragraph  (b)  of  this  section,  no  person 
shall  use,  manufacture,  sell  or  lease, 
ofier  for  sale  or  lease  (including 
advertising  for  sale  or  lease),  or  import, 
ship,  or  distribute  for  the  purpose  of 
selUng  or  leasing,  any  external  radio 
frequency  power  amplifier  or  amplifier 
kit  intended  for  use  with  a  Part  15 
intentional  radiator. 

(b)  A  transmission  system  consisting 
of  an  intentional  radiator,  an  external 
radio  frequency  power  amplifier,  and  an 
antenna,  may  be  authorized,  marketed 
and  used  under  this  part.  However, 
when  a  transmission  system  is 
authorized  as  a  system,  it  must  always 
be  marketed  as  a  complete  system  and 
must  always  be  used  in  the 
configuration  in  which  it  was 
authorized.  An  external  radio  frequency 
power  amplifier  shall  be  marketed  only 
in  the  system  configuration  with  which 
the  amplifier  is  authorized  and  shall  not 
be  marketed  as  a  separate  product. 

(c)  Only  the  antenna  with  which  an 
intentional  radiator  is  authorized  may 
be  used  with  the  intentional  radiator. 

4.  Section  15.247  is  amended  by 
revising  paragraphs  (a)(l)(i),  (b),  (c),  (d). 
and  (e),  and  by  adding  new  paragraphs 
(g)  and  (h)  before  the  note  at  the  end  of 
the  section,  to  read  as  follows: 

115.247  Operation  wHMnlhatMnds  902- 
028  MHz,  2400-24833  MHz,  and  572S-S8S0 
MHz. 

(a)*  •  • 


(D*  •  • 

(i)  For  frequency  hopping  systems 
operating  in  the  902-928  NCHz  band:  if 
the  20  dB  bandwidth  of  the  hopping 
channel  is  less  than  250  kHz.  the  system 
shall  use  at  least  50  hopping  frequencies 
and  the  average  time  of  occupancy  on 
any  frequency  shall  not  be  greater  than 
0.4  seconds  within  a  20  second  period; 
if  the  20  dB  bandwidth  of  the  hopping  . 
channel  is  250  kHz  or  greater,  the 
system  shall  use  at  least  25  hopping 
frequencies  and  the  average  time  of 
occupancy  on  any  frequency  shall  not 
be  greater  than  0.4  seconds  %vithin  a  10 
second  period.  The  maximum  allowed 
20  dB  bandwidth  of  the  hopping 
channel  is  500  kHz. 


(b)  The  maximum  peak  output  power  - 
of  the  intentional  racUator  sh^  not 
exceed  the  following: 

(1)  For  frequency  hopping  systems 
operating  in  the  2400-2483.5  MHz  or 
5725-5850  MHz  band  and  for  all  direct 
sequence  systems:  1  watt. 

(2)  For  frequency  hopping  systems 
operating  in  the  902-928  KOiz  band:  1 
watt  for  systems  employing  at  least  50 
hopping  channels;  and.  0.25  watts  for 
systems  employing  less  than  50  hopping 
channels,  but  at  least  25  hopping 
channell',  %s  permitted  under  paragraph 
(a)(lKi)  of  this  section. 

(3)  Except  as  shown  in  paragraphs 
(b)(3)  (i),  (ii)  and  (iii)  of  this  section,  if 
transmitting  antennas  of  directional  gain 
greater  than  6  dBi  are  used  the  peak 
output  power  from  the  intentional 
radiator  shall  be  reduced  below  the 
stated  values  in  paragraphs  (b)(1)  or 
(bK2)  of  this  section,  as  appropriate,  by 
the  amount  in  dB  that  the  directional 
gain  of  the  antenna  exceeds  6  dBi. 

(i)  Systems  operating  in  the  2400- 
2483.5  MHz  band  that  are  used 
exclusively  for  fixed,  point-to-point 
operations  may  employ  transmitting 
antennas  with  directional  gain  greater 
than  6  dBi  provided  the  maximum  peak 
output  power  of  the  intentional  radiator 
is  reduced  by  1  dB  for  every  3  dB  that 
the  directional  gain  of  the  antenna 
exceeds  6  dBi. 

(ii)  Systems  operating  in  the  5725- 
5850  MHz  band  that  are  used 
exclusively  for  fixed,  point-to-point 
operations  may  employ  transmitting 
antennas  with  directional  gain  greater 
than  6  dBi  without  any  corresponding 
reduction  in  transmitter  peak  output 
power. 

(iii)  Fixed,  point-to-point  operation, 
as  uised  in  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  of  this  section,  excludes  the  use 
of  point-to-multipoint  systems, 
onmidirectional  applications,  and 
multiple  co-located  intentional  radiators 


transmitting  the  same  information.  The 
operator  of  the  spread  spectrum 
intentional  radiator  or.  if  the  equipment 
is  professionally  installed,  the  installer 
is  responsible  for  ensuring  that  the 
system  is  used  exclusively  for  fixed, 
point-to-point  operations.  The 
instruction  manual  furnished  with  the 
intentional  radiator  shall  contain 
language  in  the  installation  instructions 
informing  the  operator  and  the  installer 
of  this  responsibility. 

(4)  Systems  operating  under  the 
provisions  of  this  section  shall  be 
operated  in  a  manner  that  ensures  that 
the  public  is  not  exposed  to  radio 
frequency  energy  levels  in  excess  of  the 
Commission's  guidelines.  See 
§  1.1307(b)(1)  of  this  chapter. 

(c)  In  any  100  kHz  bandwidth  outside 
the  frequency  band  in  which  the  spread 
spectrum  intentional  radiator  is 
operating,  the  radio  frequency  power 
that  is  produced  by  the  intentional 
radiator  shall  be  at  least  20  dB  below 
that  in  the  100  kHz  bandwidth  within 
the  band  that  contains  the  highest  level 
of  the  desired  power,  based  on  either  an 
RF  conducted  or  a  radiated 
measiuement.  Attenuation  below  the 
general  limits  specified  in  §  15.209(a)  is 
not  required.  In  addition,  radiated 
emissions  which  &11  in  the  restricted 
bands,  as  defined  in  §  15.205(a),  must 
also  comply  with  the  radiated  emission 
limits  specified  in  §  15.209(a)  (see 

§  15.205(c)). 

(d)  For  direct  sequence  systems,  the 
p^k  power  spectral  density  conducted 
from  the  intentional  radiator  to  the 
antenna  shall  not  be  greater  than  8  dBm 
in  any  3  kHz  band  during  any  time 
interval  of  continuous  transmission. 

(e)  The  processing  gain  of  a  direct 
sequence  system  shall  be  at  least  10  dB. 
The  processing  gain  represents  the 
improvement  to  the  received  signal-to- 
noise  ratio,  after  filtering  to  the 
information  bandwidth,  from  the 
spreading/despreading  function.  The 
processing  gain  may  be  determined 
using  one  of  the  following  methods: 

(1)  As  measured  at  the  demodulated 
output  of  the  receiver:  the  ratio  in  dB  of 
the  signal-to-noise  ratio  with  the  system 
spreading  code  turned  o£f  to  the  signal- 
to-noise  ratio  with  the  system  spreading 
code  turned  on. 

(2)  As  measured  using  the  CW 
jamming  jnjirgin  method:  a  signal 
generator  is  stepped  in  50  kHz 
increments  across  the  passband  of  the 
system,  recording  at  each  point  the 
generator  level  required  to  produce  the 
recommended  Bit  Error  Rate  (BER).  This 
level  is  the  jammer  level.  The  output 
power  of  the  intentional  radiator  is 
measured  at  the  same  point.  The  jammer 
to  signal  ratio  (J/S)  is  then  calcidated. 


diffTorHing  the  worst  20%  of  the  )/S  data 
points.  The  lowest  remaining  J/S  ratio  is 
used  to  calculate  the  processing  gain,  as 
follows:  Gp  =  (S/N)  o  +  Mj  +  Lsys.  where 
Gp  =  processing  gain  of  the  system,  (S/ 
N)  o  =  signal  to  noise  ratio  required  for 
the  chosen  BER.  Mj  =  J/S  ratio,  and  Lsys 
=  system  losses.  Note  that  total  losses  in 
a  system,  including  intentional  radiator 
and  receiver,  should  be  assumed  to  be 
no  more  than  2  dB. 
»        »        •        •        * 

(g)  Frequency  hopping  spread 
spectrum  systems  are  not  required  to 
employ  all  available  hopping  chaimels 
during  each  transmission.  However,  the 
system,  consisting  of  both  the 
transmitter  and  the  receiver,  must  be 
designed  to  comply  with  all  of  the 
regulations  in  this  section  should  the 
transmitter  be  presented  with  a 
continuous  data  (or  information)  stream. 
In  addition,  a  system  employing  short 
transmission  bursts  must  comply  with 
the  definition  of  a  frequency  hopping 
system  and  must  distribute  its 
transmissions  over  the  minimum 
number  of  hopping  channels  specified 
in  this  section. 

(h)  The  incorporation  of  intelligence 
within  a  frequency  hopping  spread 
spectrum  system  that  permits  the 
system  to  recognize  otiier  users  within 
the  spectrum  band  so  that  it 
individually  and  independently  chooses 
and  adapts  its  hopsets  to  avoid  hopping 
on  occupied  channels  is  permitted.  The 
coordination  of  frequency  hopping 
systems  in  any  othn  manner  for  the 
express  purpose  of  avoiding  the 
simultaneous  occupancy  of  individual 
hopping  frequencies  by  multiple 
transmitters  is  not  permitted. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— MMsaraBBDl  Prooedon  far 
Spread  S|mw.Ii  uiii  Trtw—ittim 

Federal  Communications  Commission 

Equipment  Authorization  Division,  7435 
Oakland  Milb  Road,  ColumbU,  MD 
21046,  Telephone:  (301)  725-1585, 
Facsimile:  (301)  344-2050 

Guidance  on  Measurements  for  Direct 
Sequence  Spread  Spectnua  Systems 

Part  15  of  the  FCC  Rules  provides  for 
operation  of  direct  sequence  spread  spectrum 
transmitters.  Examples  of  devices  that 
operate  under  these  rules  include  radio  local 
area  networks,  cordless  telephones,  wireless 
cash  registers,  and  wireless  inventory 
tracldng  S3rsteins. 

The  Commission  firequently  receives 
requests  for  guidance  as  to  how  to  perform 
measurements  to  demonstrate  compliance 
with  the  technical  standards  for  such 
systems.  No  formal  measurement  procedure 
has  Iwen  established  fior  determining 


compliance  vnth  the  technical  standards. 
Such  tests  are  to  be  performed  following  the 
general  guidance  in  Section  15.31  of  the  FCC 
Rules  and  using  good  engineering  practice. 
The  following  provides  information  on  the 
measurement  techniques  the  Commission  has 
accepted  in  the  past  for  equipment 
authorization  purposes.  Aitemative 
techniques  may  be  acceptaUe  upon 
consultation  and  approval  by  the 
Commission  staff.  The  information  is 
organized  according  to  the  pertinent  FCC  rule 
sectiofu. 

Section  15.31(m):  This  rule  specifies  the 
number  of  operating  frequencies  to  be 
examined  iat  timable  equipment 

Section  15.207:  Power  line  conducted 
emissions.  If  the  unit  is  AC  powered,  an  AC 
power  line  conducted  test  is  also  required 
per  this  rule. 

Section  15.247(a)(2):  Bandwidth.  Make  the 
measurement  with  the  spectrum  analyzer's 
resoluticm  bandwidth  (I^W)  =  100  kHz.  In 
order  to  make  an  accurate  measurement,  set 
the  span  »  RBW. 

Section  15.247(b):  Power  output  This  is  an 
RF  conducted  test  Use  a  direct  connection 
between  the  antenna  port  of  the  traiumitter 
and  the  spectrum  analyzer,  through  suitable 
attenuation.  Set  the  RBW  >  6  dB  band««ridth 
of  the  emission  or  use  a  peak  power  meter. 

Section  15.247(c):  Spurious  emissions.  The 
following  tests  are  required  : 

(1)  RF  antenna  conducted  test  Set  RBW  = 
100  kHz.  Video  bandwidth  (VBW)  >  RBW. 
scan  up  through  10th  harmonic  All 
harmonics/spurs  must  be  at  least  20  dB  down 
from  the  highest  emission  level  within  the 
authorized  band  as  measured  with  a  100  kHz 
RBW. 

(2)  Radiated  emission  test:  Applies  to 
harmonics/spiuv  that  Ml  in  the  restricted 
bands  listed  in  Section  15.205.  The 
maximum  permitted  average  field  strength  is 
listed  in  Section  15.209.  A  pre-amp  (and 
posaibly  a  high-pass  filter)  is  necessary  for 
this  measurement  For  measurements  above  1 
GHz,  set  RBW  =  1  MHz,  VBW  =  10  Hz, 
Sweep:  Auto.  If  the  emission  is  pulsed, 
modify  the  unit  for  continuous  operation,  use 
the  settings  shown  above,  then  correct  the 
reading  by  subtracting  the  peak-avenge 
correction  Eactor,  derived  from  the 
appropriate  duty  cycle  calculation.  See 
Section  15.35(b)  and  (c). 

Section  15.247(d):  Power  spectral  density. 
Locate  and  zoom  in  on  emission  peak(s) 
wiUiin  die  passband.  Set  RBW  =  3  kHz.  VBW 
>  RBW,  sweep  =  (SPAN/3  kHz)  e.g.,  for  a 
span  of  1.5  KOlz,  the  sweep  should  be  1.5  x 
10*  +  3  X 10^  500  seconds.  The  peak  level 
measured  must  be  no  greater  than  -fS  dBm. 
If  external  attenuation  is  used,  don't  forgrt  to 
add  this  value  to  the  reading.  Use  the 
following  guidelines  for  modifying  the  power 
spectral  density  measurement  procedure 
when  necessary. 

•  For  devices  with  spectrum  line  spacing 
greater  than  3  kHz  no  change  is  requ^ed. 

•  For  devices  with  spectr\un  line  spacing 
equal  to  or  less  than  3  kHz,  the  resolution 
bandwidth  must  be  reduced  below  3  kHz 
until  the  iiuiividual  lines  in  the  spectrum  are 
resolved.  The  measiuement  data  must  then 
be  normalized  to  3  kHz  by  summing  the 
power  of  all  the  individual  spectral  lines 
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within  a  3  kHz  band  (in  linear  po¥rer  units) 
to  dfltennine  compliance. 

•  If  the  spectrum  line  spacing  cannot  be 
tesolved  on  the  available  spectrum  analyzer, 
the  noise  density  function  on  most  modem 
conventional  sptectrum  analyzers  will 
directly  measure  the  noise  power  density 
normalized  to  a  l  Hz  noise  power  bandwidth. 
Add  34.8  dB  for  correction  to  3  kHz. 

•  Should  all  the  above  fail  or  any 
controversy  develop  regarding  accuracy  of 
measurement,  the  Laboratory  will  use  the  HP 
89440A  Vector  Signal  Analyzer  for  final 
measurement  unless  a  clear  showing  can  be 
made  for  a  further  alternate. 

Section  15.247(e):  Processing  Gain.  The 
Processing  Cain  may  be  meastired  using  the 
CW  iamming  margin  method.  Figure  1  shows 
the  test  configuration.  The  test  consists  of 
stepping  a  signal  generator  in  50  kHz 
increments  across  the  passband  of  the 
system.  At  each  point,  the  generator  level 
required  to  produce  the  recommended  Bit 


Error  Rate  (BER)  is  recorded.  This  level  is  the 
jammer  level  The  output  power  of  the 
transmitting  unit  is  measured  at  the  same 
point  The  Jammer  to  Signal  Q/S)  ratio  is  then 
calculated.  Discard  the  worst  20%  of  the )/ 
S  data  points.  The  lowest  remaining  J/S  ratio 
is  used  when  calculating  the  Processing  Gain. 

In  a  practical  system,  there  are  always 
implementation  losses  which  degrade  the 
performance  below  that  of  an  optimal 
theoretical  system  of  the  same  type.  Losses 
occur  due  to  non-optimal  filtering,  lack  of 
equalization,  LO  phase  noise,  "comer  cutting 
in  digiUl  processing",  etc.  Total  losses  in  a 
system.  Including  transmitter  and  receiver, 
should  be  assumed  to  be  no  more  than  2  dB. 

The  signal  to  noise  ratio  for  an  ideal  non- 
coherent receiver  is  calculated  from: 
(1)  Pe  =  'Ae<-Vi<s^>°> 

where: 
Pe  =  probability  of  error  (BER) 


(S/N)d  =  the  required  signal  to  noise  ratio 
at  the  receiver  output  for  a  given 
received  signal  quality 

This  is  an  example.  You  should  use  the 
equation  (or  curve)  dictated  by  your 
demodulation  scheme. 

Ref.:  Viterbi,  A.  J.  Principles  of  Coherent 
Communications,  (New  York:  McGraw-Hill 
1966),  Pg.  207  Using  equation  (1)  shown 
above,  calculate  the  signal  to  iwise  ratio 
required  for  your  chosen  BER.  This  value  and 
the  measured  )/S  ratio  are  used  in  the 
following  equation  to  calculate  the 
Processing  Gain  (Gp)  of  the  system. 

Gp=(S/N)o+M)+Lsys 

where: 
(S/N)o  =  Signal  to  noise  ratio 
Mj  =  )/S  ratio 
L^  =  System  losses. 

ReL:  Dixon,  R.,  Spread  Spectrum  Systems 
(New  York:  Wiley.  1984).  Chapter  1. 
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Jamming  Test  Setup 
Figure  1 
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Alternative  Test  Procedures 

If  antenna  conducted  tests  cannot  be 
performed  on  this  device,  radiated  tests  to 
show  compliance  with  the  various  conducted 


requirements  of  Section  15.247  are 
acceptable.  As  stated  previously,  a  pre-amp 
must  be  used  in  making  the  following 
measurements. 

(1)  Calculate  the  transmitter's  peak  power 
using  the  following  equation: 


E  = 


V30PG 


E  is  the  measured  maximum  field  strength 

in  V/m  utilizing  the  widest  available 

RBW. 
G  is  the  numeric  gain  of  the  transmitting 

antenna  over  an  isotropic  radiator, 
d  is  the  distance  in  meters  from  which  the 

field  strength  was  measured. 
P  is  the  power  in  watts  for  which  you  are 

solving: 


P  = 


(EdT 
30G 


Where: 


(2)  Measure  the  power  spectral  density  as 
follows: 

A.  Tune  the  analyzer  to  the  highest  point 
of  the  maximized  fimdamental  emissioiL 
Reset  the  analyzer  to  a  RBW  ^  3  kHz.  VBW 
>  RBW.  span  =  300  kHz.  sweep  =  100  sec. 

B.  From  the  peak  level  obtained  in  (A), 
derive  the  field  strength,  E,  by  applying  the 
appropriate  antenna  factor,  cable  loss,  pre- 
amp  gain,  etc.  Using  the  equation  listed  in 
(1),  calculate  a  power  level  tat  comparison  to 
the  *S  dBm  limit 

[FR  Doc.  97-11584  Filed  5-12-97;  8:45  am] 

MUMQ  CODE  STIZ-OI-P 


FEDERAL  COMMUMCATIOHS 
COMMISSKM 

47CFRPart78 

[CS  Ooetei  No.  96-40;  FCC  97-141] 

Tetecommunicstions  Act  of  1996 

AGENCY:  Federal  Cominiinications 

Commission. 

ACTION:  Interim  rule. 

SUMMARY:  This  Order  establishes  the 
enforcement  date  of  the  rule 
implementing  Section  641  of  the 
Communications  Act  regarding  the ; 
scrambling  of  sexually  explicit  adult 
video  service  programming.  Section  505 
of  the  Telecommunications  Act  amends 
the  Communications  Act  to  add  Section 
641.  In  this  Order,  the  Conunission 
establishes  that  the  rule  implementing 
Section  641  will  be  enforced  effective 
May  18, 1997. 

DATES:  47  CFR  76.227  will  be  enforced 
effective  May  18. 1997. 
FOR  nimHER  WTOWMATION  CONTACT: 
Meryl  S.  Icove,  Cable  Services  Bureau, 
(202)  418-7200. 

SUPPLBCNTARY  MFORMATION:  This  is  a 
synopsis  of  the  Order  in  CS  Docket  No. 
96-40.  FCC  97-141,  adopted  and 
released  on  April  17. 1997  .  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington,  DC,  and  also 
may  be  piuchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 


Inc.  ("ITS  Inc.")  at  (202)  857-3800.  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20017. 

Synopsis  of  Order 

1.  On  February  8. 1996.  the 
Telecommunications  Act  of  1996  ("1996 
Act")  was  enacted.  Section  505  of  the 
1996  Act  amends  the  Communications 
Act  by  adding  a  new  Section  641, 
entitled  "Scrambling  of  Sexually 
Explicit  Adult  Video  Service 
Programming."  Section  641(a)  requires 
that 

[I]n  providing  sexually  explicit  adult 
programming  or  other  programming  that 
is  indecent  on  any  channel  of  its  service 
primarily  dedicated  to  sexually-oriented 
programming,  a  multichannel  video 
programming  distributor  shall  fully 
scramble  or  otherwise  fully  block  ihe 
video  and  audio  portion  of  such  channel 
so  that  one  not  a  subscriber  to  such 
channel  or  programming  does  not 
receive  it 

Section  641(b)  provides  that 
[ujntil  a  multichannel  video  programming 
distributor  complies  with  the  requirement  set 
forth  m  subsection  (a),  the  distributor  shall 
limit  the  access  of  children  to  the 
programming  referred  to  in  that  subsection 
by  not  providing  such  programming  during 
the  hours  of  the  day  (as  detmnined  by  the 
Commission)  when  a  significant  number  of 
children  are  likely  to  view  it 

The  Conunission  adopted  an  intoim 
rule  (61  FR  09648,  March  11, 1996) 
implementing  Section  505  and  defining, 
on  an  interim  basis,  the  hoius  of  6:00 
am  to  10:00  pm  as  those  hours  when  a 
significant  niunber  of  children  are  likely 
to  view  such  programming.  Order  and 
interim  rule  in  CS  Docket  No.  96-40. 
Implementation  of  Section  505  of  the 
Telecommunications  Act  of  1996: 
Scrambling  of  Sexually  Explicit  Adult 
Video  Service  Programming,  61  FR 
09648.  March  11, 1996, 11  FCC  Red 
5386  (released  March  5, 1996).  Section 
505  provides  that  these  provisions  take 
effect  30  days  after  the  date  of 
enactment  of  the  1996  Act,  i.e.,  March 
9, 1996.  The  Commission  has  not 
enforced  Section  505  due  to  a  temporary 
restraining  order  and  a  number  of  stays 
that  were  granted  by  the  United  States 
District  Court  for  the  District  of 
Delaware. 

2.  Prior  to  the  statute  becoming 
effective  the  United  States  District  Coiut 
for  the  District  of  Delaware  issued  a 
temporary  restraining  order  enjoining 
the  United  States  Government, 
including  the  Commission,  from 
"enforcing  or  implementing  Section  505 
of  the  Telecommimications  Act  of  1996 
in  any  manner."  The  court's  order  stated 
that  the  temporary  restraining  order 
"shall  remain  in  force  only  until  the 


hearing  and  determination  by  the 
district  cotirt  of  three  judges  of 
PlaintifTs  Motion  for  Preliminary 
Injimction."  Playboy  Entertainment 
Group,  Inc.  v.  United  States,  918  F. 
Supp.  813  p.  Del.  1996).  The  Cable 
Services  Btireau  ("Bureau")  by  public 
notice  annoimced  that  the  Commission 
would  not  enforce  or  implement  Section 
505  while  the  temporary  restraining 
order  was  in  effect  Public  Notice, 
Report  No.  CS  96-17,  DA  96-354  (Cable 
Services  Bureau),  released  March  13, 
1996, 11  FCC  Red  10336  (1996).i 

3.  On  November  8, 1996.  a  three  judge 
panel  of  the  United  States  District  Coiut 
for  the  District  of  Delaware  issued  an 
order  denying  petitions  for  a 
preliminary  injunction  regarding 
Section  505,  and  thus  lifteid  the 
temporary  restraining  order  that  was  in 
effect  Playboy  Entertainment  Group, 
Inc.  V.  United  States,  945  F.  Supp.  772 
(D.  Del.  1996).  Thereafter,  the  Bureau 
issued  a  public  notice  annotuicing  that 
Section  505  of  the  Telecommunications 
Act,  and  its  associated  rules,  were  in 
effect  Public  Notice,  DA  96-1906  (Cable 
Services  Bureau),  released  November 
15, 1996. 

4.  The  court,  however,  ordered  that 
any  enforcement  of  Section  505  was 
"stayed  pending  the  decision  of  the 
Court  on  plaintifiEs'  pending  Motions  to 
Stay"  the  opinion  of  the  court  pending 
review  by  the  Supreme  Court  Playboy 
Entertainment  Gmup,  Inc.  v.  United 
States.  Qvil  Action  Nos.  96-94/96-107, 
November  15, 1996.  The  Bureau 
announced  by  public  notice  that  the 
Commission  would  not  enforce  Section 
505.  Public  Notice,  DA  96-1915.  (Cable 
Services  Bureau),  released  November 
18, 1996. 

5.  The  three  judge  panel,  on  December 
5, 1996,  granted  plaintiffs'  motion  to 
stay  and  ordered  that  any  enforcement 
of  Section  505  was  "stayed  during  the 
pendency  of  the  (parties']  appeal"  to  the 
Supreme  Court  Playboy  Entertainment 
Group.  Inc.  v.  United  States,  Qvil 
Action  Nos.  96-94/96-107,  December  5, 
1996.  On  Deceml)er  9. 1996,  the  Bureau 
issued  a  public  notice  announcing  the 
court's  decision  and  stating  that  Section 
505  would  remain  imenforceable 
pending  appeal  to  the  Supreme  Court 
Public  Notice.  DA  96-2064  (Cable 
Services  Bureau),  released  December  9, 
1996. 

6.  On  March  24, 1997,  the  Supreme 
Court  affirmed  the  District  Court's 
denial  of  the  preliminary  injunction 
Playboy  Entertainment  Group,  Inc.  v. 
United  States,  65  U.S.L.W.  3644,  3647. 


>  DA  96-354  and  iiih—yt  DA  9a-19M.  DA 
96-1915,  and  DA  96-2064  w«e  not  pubUshwl  in 
theFedvail 
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1997  WL  128706  U.S.  (Mar.  24, 1997). 
The  time  to  seek  rehearing  of  the 
Supreme  Coort's  decision  expired  on 
April  18, 1997.  Congress,  prior  to  the 
above  refeiBnced  judicial  proceedings, 
provided  that  Section  641  would 
become  effective  with  30  days  advance 
notice.  Consistent  with  that  initial 
schedule,  the  rules  implementing 
Section  505  will  be  enforced  effective 
May  18.  1997.  We  believe  that  this 
amoimt  of  time  is  reasonable  given  any 
previous  uncertainty  with  respect  to 
enforcement  of  this  provision  and  that 
it  will  permit  operators  to  comply,  to 
the  TTiavimiim  extent  feasible,  with  any 
relevant  subscriber  notice  requirements. 

7.  Accordingly,  it  is  ordered  that. 
pursuant  to  Sections  4(i)  and  641  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  154(i),  561.  and 
Section  505  of  the  Telecommunications 
Act  of  1996.  47  CFR  §  76.227  will  be 
enforced  effective  May  18, 1997. 

Liste  of  Subiects  in  47  CFR  Part  76 

Cable  television. 
Federal  Conununications  Commission 
WUliani  F.  Caton. 
Acting  Secretary. 
|FR  [Joe.  97-11974  Filed  5-12-97;  8:45  ami 

MJJNQ  CODE  tn2-01-P 


DEPARTMENT  OF  COMMERCE 

50CFRPart679 

[DoefcM  Na  970206082-7102-02;  I.D. 
012197C] 

FIslieriM  hn  tlM  Exclusive  Economic 
Zone  Off  Alaaka;  Modify  Prior  Notice  of 
Landbtg  Requirement 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


r:  NMFS  implements  a 
regulatory  amendment  to  the  Individual 
Fishing  Quota  (IFQ)  Program  for  fixed 
gear  Pacific  halibut  and  sablefish 
fisheries  in  and  off  Alaska.  This  action 
redefines  the  length  of  time  Mdthin 
which  a  6-hour  prior  notice  of  landing 
is  valid  and  requires  that  a  new  prior 
notice  of  IFQ  landing  be  submitted  to 
NMFS  if  the  landing  originally  reported 
will  take  place  either  before  or  more 
than  2  hours  after  the  date  and  time 
scheduled  in  the  original  prior  notice  of 
IFQ  landing.  This  action  is  necessary  to 
reinforce  the  enforcement  rationale 
underlying  the  original  requirement  and 
improve  compliance  with  IFQ 


regulations.  This  action  is  intended  to 
improve  the  IFQ  Program's  ability  to 
manage  efficiently  the  Pacific  halibut 
and  sablefish  resources  of  the  Exclusive 
Economic  Zone  off  Alaska. 
EFFECTIVE  DATE:  Jxme  12,  1997. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review  for  this  action  may  be 
obtained  from  Fisheries  Management 
Division,  Attn:  Lori  Gravel,  Alaska 
Region,  NMFS.  Room  453,  709  West  9th 
Street,  Jimeau.  AK  99801.  or  P.O.  Box 
21668,  Juneau.  AK  99802. 
FOR  FURTHER  MFORMATKM  CONTACT. 
James  Hale,  907-586-7228. 
SUPPt^MENTARY  INFORMATKM: 

Background 

The  fixed  gear  halibut  and  sablefish 
fisheries  are  managed  under  the  IFQ 
Program,  a  limited  access  system  for 
fixed  gear  Pacific  halibut  {Hippoglossus 
stenolepis)  and  sablefish  [Anoplopoma 
fimbria)  fisheries  in  and  off  Alaska.  The 
North  Pacific  Fishery  Management 
Council  (Council),  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act),  recommended  the  IFQ 
Program,  which  NMFS  implemented  in 
1995.  The  IFQ  Program  was  designed  to 
reduce  excessive  fishing  capacity  while 
mwintaining  the  social  and  economic 
character  of  the  fixed  gear  fishery  and 
the  Alaskan  coastal  communities  where 
many  of  these  fishermen  are  based. 

The  regulations  implementing  the  IFQ 
Program  require  vessel  operators 
wishing  to  land  IFQ  species  to  notify 
NMFS  no  less  than  6  hours  prior  to  the 
landing  and  include  in  this  notification 
the  name  and  location  of  the  registered 
buyer  to  whom  the  fish  will  be  landed 
and  the  anticipated  date  and  time  of 
landing  (§679.5(l)(l)(i)).  This  action 
modifies  that  requirement  by  specifying 
the  length  of  time  after  the  prior  notice 
date  and  time  specified  in  which  IFQ 
species  can  be  landed.  As  amended,  the 
regulations  require  that  fishermen  land 
IFQ  species  no  earlier  than  the 
anticipated  time  specified  in  the  notice 
and  no  later  than  2  hours  after  the 
specified  time.  In  the  event  that  a  vessel 
does  not  make  the  landing  within  2 
hours  after  the  time  specified  in  the 
notice,  the  vessel  operator  must  submit 
a  new  notice  subject  to  all  the 
requirements  for  the  original  notice, 
including  that  the  notice  be  filed  at  least 
6  hours  prior  to  landing  IFQ  species.  As 
in  the  present  regulation,  if  a  vessel 
operator  wishes  to  make  a  landing 
earlier  than  the  anticipated  time 
specified  in  a  notice,  the  operator  must 
file  a  new  notice  subject  to  all  the 
requirements  of  the  original  notice. 


including  that  the  notice  be  filed  at  least 
6  hours  prior  to  landing  IFQ  species. 

Also,  me  current  requirement  that  the 
notice  include  the  name  and  location  of 
the  registered  buyer  to  whom  a  landing 
will  be  made  is  clarified.  "Location" 
may  be  misinterpreted  to  mean  the 
business  address  of  the  registered  buyer 
rather  than,  as  was  intended,  the  actual 
location  of  the  landing.  This  action 
clarifies  that  requirmnent  by  making 
explicit  that  the  notice  must  include  the 
location  of  the  landing. 

Further  information  on  this  action 
may  be  found  in  the  preamble  to  the 
proposed  rule  published  February  21, 
1997,  at  62  FR  7993.  No  comments  were 
received  during  the  public  comment 
period  on  the  proposed  rule,  and  no 
changes  have  been  made  in  this  action 
as  published  in  the  proposed  rule. 

Classification 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA). 
The  requirement  for  a  6-hour  prior 
notice  of  IFQ  landings  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Control 
Number  0648-0272.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  12  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation. 

The  proposed  rule  for  this  action 
invited  comments  on:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

NMFS  received  no  comments  on  these 
issues.  This  collection  has  been 
approved  by  OMB  under  Control 
Number  0648-0272. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
Assistant  General  Covuisel  for 
Legislation  and  Regulations  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that,  if 
adopted  as  proposed,  the  final  rule 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared.  No 
comments  were  received  regarding  this 
certification.  Accordingly,  the  basis  for 
that  certification  has  not  changed. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  7, 1997. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Antiiority:  16  U.S.C  773  et  seq.,  1801  et 
seq. 

2.  In  §679.5.  paragraph  (l)(l)(i)(B)  is 
revised  and  paragraph  (l)(l)(i)(D)  is 
added  to  read  as  follows: 

9  9iwJ9    itecaniKaeping  ■na  reponing. 

•        •        •        *        * 

(I)*** 

(i)  *  •  * 

(B)  Notification  must  include:  Name 
of  the  registered  buyer(s)  to  whom  the 
IFQ  halibut  or  IFQ  sablefish  will  be 
landed  and  the  location  of  the  landing; 


vessel  identification;  estimated  weight 
of  the  IFQ  halibut  or  IFQ  sablefish  that 
will  be  landed;  identification  number(s) 
of  the  IFQ  card(s)  that  %vill  be  used  to 
land  the  IFQ  halibut  or  IFQ  sablefish: 
and  the  date  and  time  that  the  lanrfinp 
will  take  place. 

•  •        *        •        • 

(D)  The  operator  of  any  vessel  wishing 
to  land  IFQ  halibut  or  IFQ  sablefish 
before  the  date  and  time  reported  in  the 
prior  notice  or  later  than  2  hours  after 
the  date  and  time  reported  in  the  prior 
notice  must  submit  a  new  prior  notice 
of  IFQ  landing  in  compliance  with  the 
provisions  set  forth  in  paragraphs 
(l)(l)(i}  (A)  through  (C)  of  this  section. 

•  •        *        •        • 

(FR  Doc.  97-12422  Filed  5-12-97;  8:45  am) 
MUJNG  COOE  361»-<a-F 
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Fadoral  RagMw 
Vol.  62.  No.  92 
Tuesday.  May  13,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prKX  to  tt>e  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  inaurance  Corporation 

7CFRParta435and457 

Tobacco  (Quota  Plan)  Crop  Inaurance 
Regulatlona;  and  Common  Crop 
Inaurance  Regulatlona;  Quota  Tobacco 
Crop  InaurarKO  Provialona 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 


ACTION:  Proposed  rule. 


The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
quota  tobacco.  The  provisions  will  be 
used  in  conpinction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  tobacco  (quota  plan)  crop 
insurance  regulations  with  the  Common 
Crop  Insurance  Policy  for  ease  of  use 
and  consistency  of  terms,  and  to  restrict 
the  effect  of  the  ciirrent  tobacco  (quota 
plan)  crop  insurance  regulation  to  the 
1997  and  prior  crop  years. 

EFFECTIVE  tMTES:  Written  comments  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  Jime  12, 
1997  and  will  be  considered  when  the 
rule  is  to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation. 
United  States  Department  of 
Agricidture,  9435  Holmes  Road,  Kansas 
aty,  MO  64131. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 

Johnson,  Insurance  Management 
Specialist,  Research  and  Development 
Division,  Product  Development  Branch, 
FOC,  at  the  Kansas  City,  MO,  address 
listed  above,  telephone  (816)  9^6-7730. 


SUPPt-EMBTTARY  INFORMATION: 

Executive  Order  No.  12S66 

The  Office  of  Management  and  Budget 
has  determined  this  rule  to  be  exempt 
for  the  purposes  of  Executive  Order  No. 
12866  and,  therefore,  this  rule  has  not 
been  reviewed  by  OMB. 

PaperworiL  Reduction  Act  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35. 

The  tide  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance."  The 
information  to  be  collected  includes  a 
crop  insurance  application  and  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  quota 
tobacco  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  fcr  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1.755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  Whether  tha  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc«ed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimizit  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 


Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  AfEoirs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503. 

OMB  IS  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regidation. 

Unfunded  Mandates  Reform  Act  oi 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  tide  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  nde  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insiired  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 


prodhction  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significanUy  firom  the 
amoimt  of  work  ciuxenUy  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the  - 
provisions  of  Executive  Older  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order  No. 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  Mrill  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Perfermance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.156, 
Quota  Tobacco  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effiactive  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  quota  tobacco 


found  at  7  CFR  part  435  Tobacco  (Quota 
Plan).  FCIC  also  proposes  to  amend  7 
CFR  part  435  to  limit  its  effect  to  the 
1997  and  prior  crop  years.  FOC  also 
proposes  to  amend  7  CFR  part  435  to 
limit  its  effect  to  the  1997  and  prior  crop 
years. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Tobacco 
(Quota  Plan)  Crop  Insurance 
Regulation's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
quota  tobacco  as  follows: 

1.  The  Late  Planting  Agreement 
Option  (LPAO)  has  been  discontinued 
because  the  final  planting  date  is  late 
enough  to  allow  anyone  with  tobacco 
plants  to  timely  transplant  them  and  the 
reduction  in  guarantee  under  the  LPAO 
is  not  sufficient  to  cover  the  increased 
risks  of  a  shorter  growing  season. 

2.  Section  1 — Add  demiitions  for 
terms  "adequate  stand,"  "amount  of 
insurance,"  "approved  yield,"  "days," 
"discount  variety."  "FSA,"  "fair  market 
value,"  "final  planting  date,"  "good 
farming  practices,"  "insiued  poundage 
quota,"  "irrigated  practice,"  "planted 
acreage,"  "pound,"  "practical  to 
replant."  "production  guarantee," 
"replanting."  "tobacco  bed."  "USDA." 
and  "written  agreement"  for 
clarification.  The  definition  of  "harvest" 
was  revised  to  remove  the  requirement 
that  20  percent  of  the  production 
guarantee  per  acre  for  the  unit  of  the 
tobacco  had  to  be  cut  per  acre  firom  the 
unit  in  order  for  the  unit  to  be 
considered  harvested.  Since  the  harvest 
incentive  of  35  percent  of  the  guarantee 
has  been  deleted,  this  provision  is  no 
longer  necessary.  Added  the  definition 
of  "hydroponic  plants"  to  identify 
seedlings  grown  in  a  liquid  nutrient 
solution. 

3.  Section  3 — ^Delete  the  six  cents  per 
pound  warehouse  charge  deduction  for 
the  purpose  of  determining  the  amount 
of  insiuance.  This  provides  the 
producer  the  full  value  of  the  tobacco 
sold  without  the  warehouse  chai;ge.  It 
also  allows  the  use  of  gross  sales  to 
establish  the  value  of  production  to 
count  Mrithout  the  warehouse  charge 
deduction.  Allow  the  use  of  actual 
production  history  to  determine  the 
approved  yield  for  insurance  purposes. 
The  most  accurate  determination  of  the 
yield  for  the  unit  uses  insured's  records 
of  production. 

4.  Section  4 — Change  the  contract 
date  firom  December  31  to  November  30 
in  order  to  maintain  an  adequate  time 
period  between  this  date  and  the  earliest 
cancellation  date. 

5.  Section  5 — Change  the  cancellation 
and  termination  dates  from  April  15  to 


March  15.  This  conforms  to  a  statutory 
change  that  moved  spring  planted  crop 
sales  closing  dates  30  days  earlier. 

6.  Section  6(a) — Clarify  that  insurance 
coverage  will  only  apply  to  the  effective 
poundage  marketing  quota  as  defined  in 
these  regidations. 

7.  Section  6(bXc) — Reqiure  that  a  copy 
of  any  written  lease  agreement  between 
the  landlord  and  tenant  be  provided  to 
the  insurance  provider.  This  will  allow 
the  farm's  effective  poundage  marketing 
quota  to  be  distributed  between  two  or 
more  insureds  based  on  a  written  lease 
agreement  between  the  landlord  and  the 
insured.  This  provision  was  added 
because  the  present  method  of 
distributing  the  farm's  effective 
marketing  quota  between  two  or  more 
insureds  does  not  provide  equitable 
treatment  for  all  insureds. 

8.  Section  8(d) — Clarify  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
replanting  is  not  practical. 

9.  Section  10(c)(d)— Clarify  that 
insects  and  plant  disease  are  insiuable 
causes  of  loss,  but  they  are  not  insurable 
causes  of  loss  if  damage  was  due  to 
insufficient  or  improper  application  of 
pest  or  disease  control  measures. 

10.  Section  12(g) — Add  a  provision  for 
a  requirement  that  once  the  insurance 
provider  agrees  that  any  current  year's 
or  carryover  tobacco  has  no  market 
value,  the  insured  must  destroy  it.  This 
provision  eliminates  the  adjustment  of 
next  year's  quota  when  the  crop  is  still 
saleable  at  the  time  of  the  loss.  It  also 
eliminates  the  opportimity  to  falsely 
report  carryover  and  current  year's 
tobacco  as  of  no  value  to  increase 
indemnity  payments.  This  provision  is 
consistent  with  FSA's  requirement  that 
tobacco  having  no  value  must  be 
destroyed. 

11.  Section  13 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FQC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies, 
litis  amendment  allows  FQC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  duration  of 
written  agreements. 

List  of  Subjects  in  7  CFR  Parts  435  and 
457 

Crop  insurance.  Quota  tobacco. 
Tobacco  (quota  plan)  crop  insurance 
regiUations.  Proposed  Rule 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFK  parts  435  and  457,  as 
follows: 
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PART  435— TOBACCO  (QUOTA  PLAN) 
CROP  INSURANCE  REGULATIONS 
FOR  THE  1985  AND  SUBSEQUENT 
CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  435  continues  to  read  as  follows: 

Aathority:  7  U.S.C  1506(1).  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forUi  above. 

3.  The  subpart  heading  "Subpart — 
Regulations  for  the  1985  through  1997 
Crop  Years"  is  removed. 

4.  Section  435.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 
•        •        •        •        • 

(d)  The  application  for  the  1985  and 
subsequent  crop  years  is  found  at 
subpart  D  of  part  400 — General 
Administrative  Regulations  (7  CFR 
400.37, 400.38).  The  provisions  of  the 
Tobacco  (Quota  Plan)  Insiunnce  Policy 
for  the  1985  through  1997  crop  years  are 
as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUBUT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aalhority:  7  U.S.C  1506(1).  1506(p). 

5.  Section  457.156  is  added  to  read  as 
follows: 


f467.1M    Quota 


crop  Insurance 


The  Quota  Tobacco  Crop  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FQC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insunnce  Corporation 

Reinraied  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Quota  Tobacco  Crop  Proviaioiis 

If  a  conflict  exists  among  the  Basic 
Provisions  (S  457.8).  these  Crop  Provisions, 
■od  the  Special  Provisioas;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  than  Crop 
ftovisions  %iall  control  tfaa  Basic  Provisions. 

1.  Definitions 

Amount  ofinsunince.  The  dollar  amount 
determined  by  multiplying  the  insured 
poundage  quota  by  the  current  year's  support 
price. 

Approved  yield.  The  yield  calculated  in 
accordance  with  7  CFR  part  400,  subpart  G. 

Carryover  tobacco.  Any  tobacco  produced 
on  the  FSA  Farm  Serial  Number  in  previous 
years  that  remained  unsold  at  the  end  of  the 
most  recent  marketing  year. 


County.  In  lieu  of  the  provisions  of  section 
1  (Definitions)  of  the  Basic  Provisions 
(§  457.8],  county  is  defined  as  the  county  or 
other  political  subdivision  of  a  state  shown 
on  your  accepted  application  including  any 
land  identified  by  an  FSA  Farm  Serial 
Niunber  for  such  county  but  physically 
located  in  another  county. 

Days.  Calendar  days. 

Discount  variety.  Tobacco  defined  as  such 
under  the  provisions  of  the  United  States 
Department  of  Agriculture  tobacco  price 
support  program. 

Effective  poundage  marketing  quota.  The 
turn  marketing  quota  as  established  and 
recorded  by  the  FSA  office  for  the  county 
plus  any  additional  poundage  you  intend  to 
produce  for  each  unit  in  that  crop  year, 
minus  the  amount  of  any  carryover  tobacco. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Fair  market  value.  The  current  year's 
tobacco  growing  season  average  price  for  the 
applicable  type  of  tobacco  obtained  from  the 
sale  of  the  tobacco  thmngh  mariwt  other  than 
an  auction  warehouse. 

Fonn  yield.  The  yield  per  acre  used  by  FSA 
to  estabUsb  the  effective  poundage  marketing 
quota  for  a  FSA  Farm  Serial  Number,  unless 
we  have  established  a  yield  for  that  FSA 
Farm  Serial  Number  in  the  actuarial  table. 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  fiill  production 
guarantee. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  amount  of  insurance,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  Cutting  and  removing  all  insured 
tobacco  fiT>m  the  field  in  which  it  was  grown. 

Hydroponic  plants.  Seedlings  grown  in 
liquid  nutrient  solutions. 

Insured  poundage  quota.  The  lesser  at 

(1)  the  product  (in  pounds)  obtained  by 
multiplying  the  eflective  poundage  marketing 
quota  for  the  FSA  Farm  Serial  Number  by 
your  selected  coverage  level;  or 

(2)  the  hrm  jrield  or  approved  yield,  as 
applicable  multiplied  by  the  insured  acres 
and  by  your  selected  coverage  leveL 

Market  price.  The  previous  years'  season 
average  price  published  by  National 
Agrioiltural  Statistics  Service  for  the 
appUcaMe  type  of  tobacco  in  the  area. 

Marketing  yoar.  The  mariuting  year 
ptd>lislwd  by  National  A^ticultiual  Statistics 
Service  for  the  appUcal>le  type  of  tobacco  in 
the  area. 

Planted  ocraqgs.  Land  in  which  tobacco 
seedlings,  including  hydnpenic  plants,  have 
been  transplanted  by  hand  or  marhine  from 
the  tobacco  bad  to  the  field. 

Pound.  Sixteen  ounces  avoirdupois. 

Practical  to  replant.  In  tieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  ($457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 


insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  final 
planting  date. 

Replanting.  Performing  the  cultiual 
practices  necessary  to  replace  the  tobacco 
plant,  and  then  replacing  the  tobacco  plant 
in  the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop. 

Support  price.  The  average  price  per 
pound  for  the  type  of  tobacco  as  announced 
by  the  USDA  under  its  tobacco  price  support 
program. 

Tobacco  bed.  An  area  protected  from 
adverse  weather,  in  which  tobacco  seeds  are 
sown  and  seedlings  are  grown  until 
transplanted  into  the  tobacco  field  by  hand 
or  machine. 

Unit.  In  lien  of  the  provision  of  section  1 
(Definition]  of  the  Basic  Provisions  (§  457.8), 
a  unit  is  all  insurable  acreage  of  an  insurable 
type  of  tobacco  in  the  county  in  which  you 
have  an  insured  share  on  the  date  of  planting 
for  the  crop  year  and  which  is  identified  by 
a  single  FSA  Farm  Serial  Number  at  the  time 
insurance  first  attaches  under  these 
provisions  for  the  crop  year. 

USDA.  United  Slstps  Department  of 
Agriculture. 

Written  agreement.  A  written  document 
that  alters  desigiuted  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

A  unit  will  be  determined  in  accndanca 
with  the  definition  of  imit  contained  in 
section  1  of  these  Crop  Provisions  and  may 
not  be  subdivided  on  any  basis,  unless 
specified  by  the  Special  Provisions. 

3.  Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indenmities 

In  Ueu  of  section  3(c)  (Insurance 
Guarantees,  Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  [%  457.8],  you  will  only  be 
required  to  file  an  armual  prodtiction  report 
to  us  if  required  by  the  Special  Provisions  to 
establish  an  approved  yield  in  lieu  of  the 
form  yield  or  yield  shown  by  us  on  the 
actuarial  table.  If  required  by  the  Special 
Provisions,  you  must  file  an  annual 
production  report  in  accordance  with  section 
3(c)  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Common  Crop  Insurance  PoUcy  (§457.8). 

4.  Contract  Changes. 

In  accordance  «vith  section  4  (Contract 
Changes)  in  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  CanceUation  and  Termination  Dates 

In  accordance  with  section  2  (Ufe  of 
Policy.  CancellMion,  and  Termination)  of  the 
Basic  Provisioiu  (§  457.8).  tha  cancellation 
and  tarrainatian  dates  an  March  15. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  ftovisions 
($457  J): 


(a)  You  must  report  the  effective  poundage 
mariceting  quota,  any  additional  poundage 
that  you  intend  to  produce  for  each  unit  in 
the  crop  year,  and  the  quantity  of  carryover 
tobacco  on  hand  at  the  time  the  acreage 
report  is  submitted.  Once  submitted,  you 
may  not  revise  the  acreage  report. 

(b)  You  must  provide  a  copy  of  any  written 
lease  agreement  between  you  and  any 
landlord  or  tenant  showing  the  amoimt  of  the 
effective  poundage  marketing  quota  alhxated 
to  you.  The  total  amount  of  tiie  effective 
poundage  marketing  quota  allocated  to  all 
persons  holding  a  share  may  not  differ  from 
the  effective  poimdage  marketing  quota 
designation  made  to  FSA.  The  written  lease 
agreement  must: 

(1)  Identify  all  other  persons  sharing  in  the 
effective  poundage  mariceting  quota;  and 

(2)  Be  submitted  to  your  local  office  by  the 
acreage  reporting  date. 

(c)  In  the  event  of  a  loss,  if  the  written  lease 
agreement  has  been  submitted  timely,  we 
will  distribute  the  effective  }   undage 
marketing  quota  in  accordance  with  the 
terms  of  the  written  lease  agreement  If  the 
written  lease  agreement  is  not  submitted 
timely,  we  will  prorate  the  efiiactive 
poundage  marketing  quota  across  the  FSA 
Farm  Serial  Number  to  all  insured  and 
uninsured  persons  based  on  planted  acres 
within  the  FSA  Farm  Serial  Number. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Instued 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  one  or  more  of  tobacco 
types  designated  in  the  Special  Provisions,  in 
which  you  have  a  share,  that  you  elect  to 
insure,  and  for  which  a  premium  rate  is 
provided  by  the  actuarial  table. 

(b)  The  effective  poundage  marketing  quota 
may  not  include  any  tobacco  that  would  be 
subject  to  a  maiisting  quota  penalty  under 
USDA  Tobacco  Marksting  Quota  Regulations. 

(c)  Unless  otherwise  provided  by  the 
actuarial  table,  for  any  crop  year  in  wrhich 
USDA  does  not  promulgate  Tobacco 
Mariceting  Quota  Regulations,  the  effective 
poundage  marketing  quota  will  be  the 
pounds  obtained  by  multiplying  the 
applicable  approved  yield  per  acre  by  the 
lower  of  the  reported  or  iiuured  acreage  on 
the  unit 

8.  Insurable  Acreage 

In  addition  to  the  provisioiu  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(S  457.8),  we  will  not  insure  any  acreage: 

(a)  Planted  to  a  discount  variety; 

(b)  Planted  to  a  tobacco  type  ft»  which  no 
premium  rata  is  provided  by  the  actuarial 
table: 

(c)  Planted  in  any  maimer  other  than  as 
provided  in  the  definition  of  "planted 
acreage"  in  section  1  of  these  Crop  Provisions 
(Such  acreage  is  not  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement);  or 

(d)  Damaged  befrHe  the  final  planting  data 
to  the  extent  that  the  majority  of  producera 
in  the  area  would  normally  not  further  care 
for  the  crop,  unless  such  crop  is  replanted  or 
we  agree  that  replanting  is  not  practical. 

9.  Insurance  Period         ^ 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 


Provisions  ($457.8),  insurance  ceases  the 
earliest  of: 

(a)  Destriiction  of  the  tobacco; 

(b)  Weighing-in  at  the  tobacco  warehouse; 

(c)  Removal  of  the  tobacco  from  the  field 
where  grown  except  for  curing,  grading, 
packing,  or  immediate  deUvery  to  the  tobacco 
warehouse;  or 

(d)  The  February  28  immediately  following 
the  normal  harvest  period. 

10.  Causes  of  Loss 

In  accordance  writh  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  but  not  Hinn»g«  due  to 
insufficient  or  improper  appUcation  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  appUcation  of 
disease  control  measures; 

(e)  WUdlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  «vater  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

11.  Duties  In  The  Event  of  Damage  or  Loss 

In  accordance  with  the  requirements  of 
section  14  (Duties  In  The  Event  of  Damage  or 
Loss)  of  the  Basic  Provisioiu  (§  457.8),  any 
representative  samples  we  may  require  of 
each  unharvested  tobacco  type  must  be  at 
least  5  feet  wide  and  extend  the  entire  length 
of  each  field  in  the  unit  The  samples  must 
not  be  harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  dajrs  after  harvest  of 
the  balance  of  the  unit  is  completecL 

12.  Settiement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records,  we 
will  allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  poUcy,  we  «nll  settie  your  claim  by: 

(1)  Multiplying  the  insured  poundage 
quota  by  the  current  year's  support  price: 

(2)  Subtracting  the  value  of  the  total 
production  to  be  counted  in  (see  section 
12(c))  from  the  amount  of  insurance  in 
section  12(b)(1);  and 

(3)  Multiplying  tha  result  in  section 
12(bK2)  by  your  share; 

(c)  The  value  of  the  total  production  to 
count  (pounds  of  production  that  is 
appraiMd  or  harvested  multiplied  by  the 
appUcable  price)  for  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follows: 

(i)  Not  Ian  than  the  amotmt  of  insurance 

per  insured  acra  for  the  unit  fw  any  acraage: 

(A)  niat  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  foil  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 


(iii)  Potential  production  on  unharvested 
instued  acreage  that  you  intend  to  put  to 
anodier  use  with  our  consent,  if  jrpu  and  we 
agree  on  the  appraised  amount  of  production 
multiplied  by  the  current  year's  support 
price.  Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  when  you 
put  the  acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised  amount 
of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  consent  to  allow  you 
to  put  the  acreage  to  aitother  use  if  you  agree 
to  leave  intact,  and  provide  sufficient  can 
for,  representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
baaed  on  the  harvested  production  or 
appraisals  multiplied  by  the  current  year's 
support  price  from  the  samples  at  the  time 
harvest  should  have  ooctuied.  If  you  do  not 
leave  the  required  samples  intact,  or  you  foil 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count  multipUed  by  the  cumnt  year's 
support  price);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  multiphed  by  tlie  current 
year's  support  price  if  additional  damage 
occura  and  the  crop  is  not  harvested; 

(iv)  If  a  ciurent  year's  support  price  is  not 
in  effect,  appraised  production  will  be  valued 
at  the  maricet  price; 

(2)  All  harvested  production  from 
insurable  acreage  multiplied  by: 

(i)  Ooss  sale  receipts  for  the  tobacco  sold 
on  a  warehouse  floor, 

(ii)  Fair  market  value  for  tobacco  sold  otiwr 
than  on  the  warehouse  floor,  and 

(iii)  Fair  market  value  for  tobacco  not  sold. 

(d)  Mature  tobacco  production  that  is 
damaged  by  insurable  causes  will  be  adjusted 
for  quahty,  based  on  the  USDA  Official 
Standard  Grades,  Buriey  Tobacco.  U.S.  "Type 
31,  and  will  receive  a  price  baaed  on  the 
following: 

(1)  Gross  sale  receipts  for  tha  tobacco  sold 
on  a  warehouse  floor, 

(2)  Fair  marknt  value  for  tobacco  sold  other 
than  on  the  warehouse  floor,  and 

(3)  Fair  market  value  for  tobacco  not  sold. 

(e)  Production  that  is  damaged  by 
uninsurable  causes  will  not  be  adjusted  Cor 
quaUty,  but  will  receive  a  price  based  on  the 
current  year's  siq>paft  price. 

(f)  To  enable  us  to  determine  the  foir 
mazicet  value  of  tobacco  not  sold  through 
auction  warehouses,  jrou  must  give  us  the 
opportunity  to  iiupect  such  tobacco  before  it 
is  sold,  contraclad  to  be  sold,  or  otharwiaa 
disposed;  iulun  to  provide  us  the 
opportunity  to  inspect  such  tobacco  may 
result  in  rejection  of  any  claim  for  indemnity. 

(g)  If  we  coiuider  the  best  oSar  you  receive 
for  such  tobacco  to  be  inadequatd,  we  may 
obtain  additional  offan  on  your  briialf 

(h)  Once  we  agree  that  any  carryover  or 
current  year's  tobacco  has  no  maiket  value 
due  to  iiuured  causes,  you  must  destroy  it 
If  you  nfuse  to  destroy  the  tobacco  with  no 
value,  we  will  determine  the  value  and  count 
it  as  production  to  count 
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13.  Written  Agreements 

Tenna  qf  this  policy  vvfaich  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accofdance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
efiisct  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  %vritten  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election: 

(d)  Each  %vritten  agreement  will  only  be 
valid  for  one  year  (if  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  dosing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C.,  on  May  7, 
1997. 

KsBDadi  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
(Jorporation. 

[FR  Doc.  97-12436  Filed  5-12-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 


7CFR  Part  800 


1  for  Official  Inapaction  and  Official 
WMglilrtg  Sarvicaa 

AOBICY:  Grain  Inspection,  Packets  and 
Stockyards  Administration,  USDA. 
ACnON:  Proposed  rule. 

SUMMRV:  The  Federal  Oain  Inspection 
Service  (FGIS)  of  the  Grain  Inspection. 
Packers  and  Stockyards  Administration 
(GIPSA)  is  proposing  an  approximate  3 
percent  increase  in  certain  of  its  service 
fees  for  official  inspection  and  weighing 
services  performed  in  the  United  States 
under  the  United  States  Grain  Standards 
Act  (USGSA).  as  amended.  The 
proposed  increase  covers  hourly  rates 
and  certain  unit  rates  on  tests  {>erformed 
at  other  than  an  applicant's  facility.  The 
proposed  increase  is  designed  to 
generate  additional  revenue  required  to 
recover  operational  costs  created  by 


mandated  cost-of-living  increases  to 
Federal  salaries  in  fiscal  year  1997. 
DATE:  Written  comments  must  be 
submitted  on  or  before  May  28, 1997. 
AOORESSES:  Written  comments  must  be 
submitted  to  George  WoUam.  USDA, 
GIPSA,  ART,  Stop  3649,  Washington, 
D.C.  20250-3649,  or  FAX  them  to  (202) 
720-4628.  All  comments  received  will 
be  made  available  for  public  inspection 
during  regular  business  houn  in  Room 
0623,  South  Building,  USDA,  1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-3649  (7  CFR 
1.27  (b)).  Comments  may  also  be  sent  by 
electronic  mail  or  Internet  to: 
gwoIlamO^^.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam  at  above  address  or 
telephone  (202)  720-0292. 

SUPPI.EIIENTARY  INFORMATION: 

ExecutiTe  Ord«- 12866 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  piupose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
N4anagement  and  Budget. 

ExecntiTe  Older  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  reqtiire  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weij^ng,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial^ 
challenge  to  provisions  of  this  proposed 
rule. 

EfbctB  on  Small  Entities 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Most  users  of  the  official 
inspection  and  weighing  services  do  not 
meet  the  requirements  for  small  entities. 
FGIS  is  required  by  statute  to  make 
services  available  and  to  recover  costs  of 
providing  such  services,  as  nearly  as 
practicable. 

The  proposed  fee  revision  is  primarily 
applicable  to  entities  engaged  in  the 
export  of  grain.  Under  provisions  of  the 
USGSA,  most  grain  exported  from  U.S. 
export  port  locations  must  be  officially 


inspected  and  weighed.  Mandatory 
inspection  and  weighing  services  are 
provided  by  FGIS  on  a  fee  basis  at  37 
expert  facilities.  All  of  the  export 
facilities  are  owned  and  managed  by 
multi-national  corporations,  large 
cooperatives,  or  public  entities  that  do 
not  meet  the  criteria  for  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  and  the  regulations  issued 
thereunder.  Some  users  of  the  service 
who  request  non-mandatory  official 
inspection  and  weighing  services  at 
other  than  export  Jocations  could  be 
considered  small  entities.  However,  this 
fee  increase  merely  reflects  the  cost-of- 
living  increases  in  Federal  salaries  for 
hourly  and  certain  unit  fees.  The 
approximate  3-percent  proposed 
increase  in  fees  would  not  have  a 
significant  impact  on  either  small  or 
large  entities.  Additional  revenue 
estimated  for  fiscal  year  1997  are 
projected  to  be  $218,100  for  a  total  of 
$22,218  million  in  revenue  projected  for 
fiscal  year  1997. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  previtnisly  approved 
information  collection  and 
recordkeeping  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

The  USGSA  requires  FGIS  to  charge 
and  collect  reasonable  fees  for 
performing  official  inspection  and 
weighing  services.  The  fees  are  to  cover, 
as  nearly  as  practicable,  FGIS'  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs. 

The  proposed  approximate  3-percent 
increase  in  fees  is  designed  to  generate 
additional  revenue  required  to  recover 
operational  costs  created  by  mandated 
cost-of-living  increases  to  Federal 
salaries  for  GIPSA  employees  in  fiscal 
year  1997.  The  average  salary  increase 
for  GIPSA  employees  in  fiscal  year  1997 
is  approximately  3  percent.  The 
proposed  action  is  being  taken 
immediately  to  increase  fiscal  year  1997 
revenue  to  cover,  in  part,  projected 
fiscal  year  1997  operational  costs. 

TlvB  ciurent  USGSA  fees  and  were 
published  in  the  Federal  Register  on 
August  22, 1996  (61  FR  43301),  and 
became  effective  on  October  1, 1996. 
They  will  appear  in  the  1997  edition  of 
7  CFR  800.71,  Schedule  A,  Fees  for 
Official  Inspection  and  Weighing 
Services  Performed  in  the  United  States. 
The  ourent  fee  schedule  is  projected  to 


generate  approximately  $22  million 
revenue  for  fiscal  year  1997.  This 
revenue  is  insufficient  to  recover 
operating  expenses  in  fiscal  year  1997. 
This  is  5.2  percent  below  estimated 
fiscal  year  1997  costs  of  $23.2  million. 
Similar  losses  have  occurred  over  the 
past  3  years  with  $753,000  in  fiscal  year 
1994;  $630,000  in  fiscal  year  1995;  and 
$1,273,000  in  fiscal  year  1996.  These 
losses  resulted  in  a  retained  earnings 
balance  of  only  $922,000  at  the 
beginning  of  fiscal  year  1997. 
significanUy  below  a  desired  3-month 
operating  reserve  of  $6  million.  With  the 
fee  increase,  it  is  estimated  that 
$218,100  in  additional  revenue  will  be 
generated  for  fiscal  year  1997.  Total 
costs  for  fiscal  year  1997  are  projected 
to  be  $23.2  million  and  revenues  with 
the  fee  increase  for  the  last  period  of 
fiscal  year  1997  are  projected  to  be 
$22,218  million. 

A  further  adjustment  of  fees, 
including  an  adjustment  to  the  per 
metric  ton  administrative  fee  to  recover 
the  indirect  costs  of  field  offices  and 


headquarters  and  replenish  the 
operating  reserve,  is  being  considered 
and  would  be  addressed  in^tiue 
rulemaking. 

A  15-day  comment  period  is  deemed 
appropriate  because  projected  exports 
and  the  associated  requests  for  official 
services  for  such  grain  are  projected  to 
decrease  in  the  coming  months  due  to 
seasonal  and  other  adjustments. 
Accordingly,  given  the  current  level  of 
the  operating  reserve,  it  would  be 
necessary  to  implement  any  fee  increase 
that  may  result  from  this  rulemaking  as 
soon  as  possible. 

Propoaed  Action 

GIPSA  proposes  to  apply  an 
approximate  3-percent  increase  to  those 
hourly  and  certain  tmit  rates  in  7  CFR 
800.71,  Table  1— Fees  for  Official 
Services  Performed  at  an  Applicant's 
Facility  in  an  Onsite  FGIS  Laboratory; 
Table  2 — Services  Performed  at  Other 
Than  an  Applicant's  Facility  in  an  FGIS 
Laboratory;  and  Table  3,  Miscellaneous 
Services. 


In  reviewing  the  fee  schediUe  to 
identify  these  fees  that  would  require  a 
3-percent  increase,  FGIS  has  identified 
several  fees  that  tmder  the  current  fee 
schedule  are  at  levels  that  would  not 
require  any  change.  Accordingly,  these 
fern  would  remain  the  same  at  this  time. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure;  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  proposed  to 
be  revised  as  follows: 

PART  800-GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

AntlMritjr:  Pub.  L.  94-582,  90  SUt  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

2.  Section  800.71  is  revised  to  read  as 
follows: 


1800.71 
(a)* 


I  by  the 


Schedule  A. — Fees  for  OCBcial  Inflection  and  Weighing  Services  Paluiuied  in  die  Unitad  States 

TABLE  1.— f  EES  FOR  OFFICIAL  SERVICES  PERFORMED  AT  AN  APPUCANTS  FACILITY  IN  AN  ONSITE  FGIS  LABORATORY ' 


Monday  to  Fri- 
day (6  a.m  to 
6  p.m.) 


Monday  to  Fri- 
day (6  p.m.  to 
6  a.m.) 


Salunlay. 

Sunday,  and 

Overtime^ 


Holidays 


(1)  Inspection  snd  WsigMng  Servioes  Hourly  Rales  (per  sarvica  rspfassntanw^ 

$23.80 
25  JO 
29.60 
34.00 

$25.60 
27.60 
30J0 
36.00 

S33.40 
35.40 
38.60 
44.20 

$40.20 

B-monfh  contract 

3-fnonth  contract 

Noncontract  

~ 

46.20 
48.00 
54.20 

(2)  AddWonsI  Taala  (coat  par  Isst, 


in  sddMlon  to  tha  hourly  rata) ' 


(i)  Anatoxin  (other  ttian  Tliin  Layer  Chromatography) 

00  Anatoxin  (Thin  Layer  Chromatography  metttod) 

Cm)  Soyljean  protein  and  oil  (one  or  both)  

(Iv)  Wheat  protein  (per  test)  

(v)  Sunflower  oil  (per  test) . 

(vi)  Vomitoxin  (qualit^ive) 

(vii)  Vomitoxin  (quantitative)  .~ ..^..- 

(viii)  Waxy  com  (per  test) _ 

(ix)  Fees  tor  other  tests  not  listed  above  w«  be  based  on  the 

noncontract  hourly  rate 

(x)  Other  services 

(a)  Class  Y  Weighing  (per  cwrier) 

(1 )  Truck/conlairter 

(2)Raiicar  

(3)  Barge _ 


8.50 
20.00 
1.50 
1.50 
1.50 
7.50 
12.50 
1.50 


1.25 
2.50 


(3)  Admlntotralhm  Faa 


■OOlOOn  10  SN  OOHm  appvcsDW  1 


ifsawiMbs 


(i)  AM  outbound  carriers  (per-metrio-ton)* 

(b)  1 ,000,001-1 ,500.000 

(c)  1 ,500.M1-2,000,000 

((0  2,000.001-6,000,000 

(e)  5,000.001 -7,0(X),000 

(1)7.000.001-0 

(ii)  AddWontf  services  (assessed  in  addWon  to  al  other  lees)  3 
(a)  OubmiWsd  svnpto  (per  sampto— grade  and  factor)  — 


0.090 
0.0S2 
a042 
0.032 
0017 

.ooe 

150 


9ti'HiA 
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Table  l  .—Fees  For  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory  ^— 

Continued 


(b)  Sutxnitted  sampte— factor  only  (per  factor) 


Monday  to  Fri- 
day (6  a.m  to 
6  p.m.) 


Monday  to  Fri- 
day (6  p.m.  to 
6  a.m.) 


Saturday. 

Sunday,  and 

Overtime  2 


Holidays 


0.70 


'  Fees  ^)piy  (or  original  inspection  and  weighing,  reinspection,  and  appeal  inspection  sennce  include,  txit  are  not  limited  to.  sampling,  grading, 
*»eighing,  poor  to  loading  stowage  examinations,  and  certifying  results  performed  vwtfiin  25  miles  of  an  employee's  assigned  duty  station.  Travel 
and  related  expenses  will  be  ch^ged  for  service  outside  25  mHes  as  found  in  §  800.72(a). 

2  Overtime  rates  will  be  assessed  for  all  hours  m  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requesting  service 
beyorxf  8  hours,  or  if  requests  for  additional  shifts  exceed  existina  staffing. 

3  Appeal  and  reinspection  services  m\\  be  assessed  the  same  fee  as  the  original  inspection  service. 

4  The  administrative  fee  is  assessed  on  an  accumulated  basts  beginning  at  the  start  of  the  Service's  fiscal  year  (October  1  each  year). 

Table  2.— Services  Performed  at  Other  Than  an  Appucant's  Facility  in  an  FGIS  Laboratory  '  2 


(1)Original  Inspection  and  Weighing  (Class  X)  Services: 
(i)  Sampling  only  (use  hourly  rates  from  Table  1): 
(ii)  Stationary  lots  (sampling,  grade/factor.  &  cheddoading): 

(a)  TrucKArailer/contamer  (per  earner) 

(b)  Railcar  (per  carrier) _ — _ - 

(c)  Barge  (per  carrier) 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

fm)  Lots  sampled  online  during  loadvig  (sampling  charge  under  (0  above,  plus): 

(a)  TnxH/lrailer  container  (per  carrier) ~ 

(b)  Railcar  (per  carrier) ..~.. ~ — . . — ......... ............ 

(c)  Barge  {per  carrier) 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

Civ)  Other  services: 

(a)  Submitted  sample  (per  sample— grade  and  factor)  

(b)  Warehouseman  inspection  (per  sample) ....... ~ _ 

(c)  Factor  only  (per  factor — maximum  2  factors)  

(d)  Checfctoading/conditkxi  examination  (  use  hourly  rales  from  Table  1.  phis  an  administrative  fee  per  hundredweight  if 
not  previously  assessed)  (CWT)  

(e)  Retnspectkxi  (grade  and  factor  only.  Sampling  service  additkxial.  item  (i)  above) _ 

(f)  Class  X  Weighing  (per  hour  per  service  representative)  ... .». 

(v)  AdditkKial  tests  (excludes  sampling): 

(a)  Aflatoxin  (per  test— other  than  TLC  method)  .. 

(b)  Aftatoxin  (per  test— TLC  method)  

(c)  Soybean  protein  and  oil  (one  or  both) 

^Q^  WTiOtU  pfvIOin  ^U9i   l6SIf   .............••.■«•••■••••••«••■•••••■•■••••«■•••••••>•••■■■*•*••■*■>*■•■*•«■•■••■••■•••■••••••■•••••>••■■■•••■>•■>•>■■•■••••■••■■•■••••«•■••■••■■■ 

(f)  Vomrtoxin  (qualitative) ....«.™..... - 

(g)  Vomitoxin  (quantitative)  — _ - - 

(h)  Waxy  com  (per  test)  „ _ _ 

0)  Canola  (per  test— 00  dip  test) 

0)  Pesticide  Residue  Testing  ^. 

(1)  Routine  Compounds  (per  sample)  „ - 

(2)  Special  Compounds  (per  service  representative) 

(k)  Fees  for  other  tests  not  listed  above  wilt  be  based  on  the  k>west  nonoontract  hourly  rate  trom  Table  1. 

(2)  Appeal  inspectnn  and  review  of  weighing  senrice:  * 

(i)  Board  Appeals  and  Appeals  (grade  and  factor)  _ „ 

(a)  Factor  only  (per  factor — max  2  tactors)$ ~ 

(b)  Sampling  service  for  Appeals  additional  (Ixxirly  rates  from  Table  1). 
fiO  Additional  tests  (assessed  In  addition  to  all  other  applicable  fees): 

(c)  Soybean  protein  and  o*l  (one  or  both) 

^u/  vTriool  pt moifi  ^poi  i9Slj  ••■■••*•••■••••••••••■•«■«■>*«■•*■«>•■■•••«■••••••■■•••■••■••••«•■•■••••••■•••••••■■•■•«•••••••••••••••■■>•■■••••>>•■••••••••■••••••••••••••••••••• 

(f)  Vomitoxin  (per  test — qualitative) _ „_._. ........»_....'._..._»«»....»..«.„.......»......«..._ — «..........._.«....^ 

(g)  Vomitoxin  (per  test — quantitative) _ 

(h)  Vomitoxin  (per  test— HPLC  Board  AppeaO  - 

(i)  Pestxade  ReskJue  Testing  3. 

(1)  Routine  Compounds  (per  sample)  ~ 

(2)  Special  Compounds  (per  service  representative)  

(j)  Fees  kx  other  tests  not  listed  above  will  be  baaed  on  the  kwvest  iionuoiHiact  hourly  rale  from  Table  1. 

fiii)  Review  of  weighing  (per  hour  per  service  representative)  _ 

(3)  Stowage  examination  (service-on-requesl):^ 

(i)  Ship  (per  stowage  space)  (minimum  $250  per  ship) _ .... 

(ii)  Subsequent  ship  examinations  (same  as  originaO  (minimum  $150  per  ship). 

p)  Barge  (per  examinatxxi) _ 


$17.80 

27.25 

174.00 

0.02 

9.75 

19.00 

108.00 

0.02 

10.25 

17.25 

4.20 

0.02 
11.25 
45.00 

25.25 

100.75 

7J5 

7.85 

7.85 

2525 

30.25 

9.10 

9.10 

200.00 
100.00 


74.86 
38.25 


25.25 
110.30 
15.45 
15.45 
15.45 
35.25 
40.25 
126.00 

200.00 
lOO.m 

65.40 

saoo 

40.00 
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Table  2.— Services  Performed  at  Other  Than  an  Appucants  Facility  in  an  FGIS  Laboratory  '  2— continued 


(iv)  All  other  carriers  (per  examinatk)n) 


15.00 


^  Fees  apply  for  original  inspectkxi  and  weighing,  reinspectfon.  and  appeal  inspectkjn  servKe  include,  but  are  not  limited  to.  sampling,  grading, 
weighing,  prior  to  kMOing  stowage  examinatnns.  and  certifying  results  perfonned  within  25  miles  of  an  emptoyee's  assigrwd  duty  station.  Travel 
and  related  expenses  wM  be  charged  for  servne  outside  25  rTMes  as  found  in  §800.72(a). 

2  An  additkxial  charge  wiH  be  assessed  wtien  the  revemje  from  the  servk»s  in  Schedule  A.  Table  2,  does  not  cover  what  wouU  have  been  cof- 
leded  at  the  applicable  houriy  rale  as  provkled  in  §800.72(2). 

3|f  performed  outside  of  normal  business.  VAi  times  the  appicabie  unit  fee  win  be  charged. 

4  If,  at  the  request  of  the  Service,  a  file  sample  is  kxated  and  kxwaided  by  the  Agency  for  an  official  agency,  the  Agency  may,  upon  requesL 
be  reimbursed  at  ttw  rate  of  $2.50  per  sampte  t>y  the  Service. 

Table  3.— Miscellaneous  Services  ' 


(1)  Grain  grading  semirtars  (per  hour  per  $45.00  service  representative)  ^ ~ - ~. 

(2)  Certificatfon  of  diverter-type  mecharHcal  samplers  (per  hour  per  service  representative)  ^ 

(3)  Special  weighing  services  (per  hour  per  servwe  representative)  ^ 

(i)  Scale  testing  aixl  certifkiatkxi 

(ii)  Evaluatfon  of  weighing  and  material  handling  systems 

(iii)  r^EP  Prototype  evaluatk)n  (other  than  Railroad  Track  Scales)  ~ 

(iv)  NTEP  Prototype  evaluatkm  of  Railroad  Track 

Scales  (plus  usage  fee  per  day  for  test  car) „ ....... — .... 

(v)  Mass  standards  calixation  and  reverificalion  ...............„..........»..............._..........................~...........».~i 

(vO  Special  projects 

(4)  Foreign  travel  (per  day  per  servce  representative) ~ 

(5)  Online  customized  data  EGIS  servne: 

(i)  One  data  fife  per  week  for  1  year _ ~ _ 

(ii)  One  data  file  per  month  for  1  year „ 

(6)  Samples  provkled  to  interested  parties  (per  sample) 

(7)  DivkJed-k>t  certifttates  (per  certifkate) „ . 

(8)  Extra  copies  of  certifKates  (per  certifcate) ...„ ^ 

(9)  Faxing  (per  page) - 

(10)  Spedal  mailing  (actual  cost) 

(11)  Preparing  certifKates  onsite  or  during  other  than  normal  business  hours  (use  hourly  rates  from  Table  1). 


$45.00 
45.00 

45.00 
45.00 
45.00 
45.00 

100.00 
45.00 
45.00 

420.00 

500.00 
300.00 
2.50 
1J0 
1.S0 
1.S0 


1  Any  requested  servne  that  is  not  listed  will  be  performed  at  $45.00  per  hour. 

'Regular  business  hours— Monday  thm  Friday--eervKe  provkled  at  other  than  regular  hours  charged  at  the  appKcaUe  overtinie  hourly  rate. 


Dated:  May  7. 1997. 
James  R.  Baker, 

Adnunistrator. 

(FR  Doc.  97-12435  Filed  S-12-97:  8:45  am] 

aUMO  CODE  3«t«-B»-P 

DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7  CFR  Part  1126 
[DA-e7-oq 

Milk  In  the  Texas  Marketing  Area; 
Notice  of  Propoeed  Suspension  of 
Certain  Provisions  of  the  Order 

AOEWCY;  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 


r:  This  document  invites  written 
comments  on  a  proposal  that  would 
continue  the  suspension  of  segments  of 
the  pool  plant  and  producer  milk 
definitions  of  the  Texas  order  for  a  two- 
year  period.  Associated  Milk  Producers. 
Inc.,  a  cooperative  association  that 
represents  producers  who  supply  milk 
to  the  market,  has  requested  the 
continuation  of  the  suspension.  The 
cooperative  asserts  that  continuation  of 
this  suspension  is  necessary  to  ensiue 


that  dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order  without  incurring  costly 
and  inefficient  movements  of  milk. 
DATES:  Comments  are  due  no  later  than 
June  12. 1997. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968.  Soudii  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
(202) 720-9368. 

FOR  FURTHER  MFORMATION  COKTACT: 
Clifford  M.  Carman.  Marketing 
Specialist.  USDA/AMS/Deiry  Division, 
Order  Formulation  Branch.  Room  2968. 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  720- 
9368.  e-mail  address: 
Clifford_M_Cannangu8da.gov. 
SUPPLEMENTARY  MFOMIATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  offset  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 


The  Agricultural  Marketing 
Agreemmit  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  fwities  may  file  suit  in 
coiul  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obli^tion 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  rtiling. 


SoiallBi 


Cooaideration 


In  accordance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 


26256 


Federal  Renster  /  Vol.  62.  No.  92  /  Tuesday.  May  13,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  92  /  Tuesday.  May  13.  1997  /  Proposed  Rules  26257 


26256 


Fednvl  Registar  /  Vol.  62.  No.  92  /  Tuesday.  May  13.  1997  /  Proposed  Rules 


Federal  Regisler  /  Vol.  62,  No.  92  /  Tuesday.  May  13,  1997  /  Proposed  Rules 


26257 


significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  piuposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  pait  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fefwer  than  500  employees. 

For  the  month  of  March  1997,  the 
milk  of  1 ,805  producers  was  pooled  on 
the  Texas  Federal  milk  order.  Of  these 
producers,  1,350  producers  were  below 
the  326,000-pound  production  guideline 
and  are  considered  small  businesses. 
During  this  same  period,  there  were  24 
handlers  operating  pool  plants  under 
the  Texas  order.  Five  of  these  handlers 
would  be  considered  small  businesses. 

This  rule  proposes  to  continue  the 
sxispension  of  segments  of  the  pool 
plant  and  producer  milk  definitions 
under  the  Texas  order.  This  rule  would 
lessen  the  regulatory  impact  of  the  order 
on  certain  milk  handlers  and  would 
tend  to  ensure  that  dairy  farmers  would 
continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Propoaed  Rule 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  the 
suspension  of  the  foUoMring  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Texas  marketing  area  is 
being  considered  for  the  months  of 
August  1, 1997,  through  July  31. 1999: 

1.  In  §  1126.7(d)  introductory  text,  the 
words  "diuing  the  months  of  February 
through  July"  and  the  words  "luider 
paragraph  (b)  or  (c)  of  this  section". 

2.  to  §  1 126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 


cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  &om  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  §  1126.13(e)(1),  the  words  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant". 

4.  In  §  1126.13,  paragraph  (e)(2). 

5.  In  §  1126.13(e)(3),  the  sentence 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator,". 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South^  Building,  P.O.  Box 
96456,  Washington.  IX:  20090-6456.  by 
the  30th  day  after  publication  of  this 
notice  in  thie  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

This  action  would  continue  the 
suspension  of  segments  of  the  pool 
plant  and  producer  milk  definitions 
under  the  Texas  order.  This  proposed 
suspension  would  be  in  effect  from 
August  1997  through  July  1999.  The 
current  suspension  will  expire  July  31, 
1997.  The  proposed  action  would 
continue  the  suspension  of:  (1)  The  60 
percent  delivery  standard  for  pool 
plants  operated  by  cooperatives;  (2)  the 
diversion  limitation  applicable  to 
cooperative  associations:  (3)  the  limits 
on  the  amount  of  milk  that  a  pool  plant 
operator  may  divert  to  nonpool  plants; 
(4)  the  shipping  standards  that  must  be 
met  by  supply  plants  to  be  pooled  under 
the  order,  and  (5)  the  individual 
producer  performance  standards  that 
must  be  met  in  order  for  a  producer's 
milk  to  be  eligible  for  diversion  to  a 
nonpool  plant. 

Tne  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 


is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  month  at  handlers' 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 
to  nonpool  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler's  pool  plant.  The  proposed 
action  would  continue  to  inactivate  the 
60  percent  delivery  standard  for  plants 
operated  by  a  cooperative  association 
and  remove  the  diversion  limitations 
applicable  to  a  cooperative  association 
and  to  the  operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  tluough  July 
without  making  qualifying  shipments  to 
distributing  plants.  The  requested  action 
would  continue  the  current  suspension 
of  these  performance  standards  for 
supply  plants  that  were  regulated  imder 
the  Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  a  nonpool  plant. 
During  the  months  of  September 
through  January,  15  percent  of  a 
producer's  milk  must  be  received  at  a 
pool  plant  for  diversion  eligibility.  The 
proposed  action  would  continue  to 
suspend  these  requirements. 

Tne  continuation  of  the  current 
suspension  was  requested  by  Associated 
Milk  Producers,  Inc.,  a  cooperative 
association  that  represents  a  substantial 
number  of  dairy  fairmers  who  supply  the 
Texas  market.  The  cooperative  stated 
that  marketing  conditions  have  not 
changed  since  the  provisions  were 
initially  suspended  and  therefore 
should  be  continued  until  restructuring 
of  the  Federal  order  program  is  achieved 
as  mandated  in  the  1996  Farm  Bill. 

The  cooperative  states  that  the 
continuation  of  the  current  suspension 
is  necessary  to  ensure  that  dairy  farmers 
who  have  historically  supplied  the 
Texas  market  will  continue  to  have  their 
milk  priced  under  the  Texas  order.  In 


addition  they  maintain  that  the 
suspension  would  continue  to  provide 
handlers  the  flexibility  needed  to  move 
milk  supplies  in  the  most  efficient 
manner  and  to  eliminate  costly  and 
inefficient  movements  of  milk  that 
would  be  made  solely  for  the  purpose  of 
pooling  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
August  1. 1997,  throu^  July  31, 1999. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1126  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Dated:  May  7. 1997. 
Eichard  M.  McKee. 
Director,  Daiiy  Division. 
(FR  Doc.  97-12502  Filed  5-12-97;  8:45  am) 
BIUJNQ  coot-  341<Me-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  1138 
[DA-e7-07] 

Milk  In  the  New  Mexico-West  Texas 
IMarketing  Area;  Notice  of  Proposed 
Suspension  of  Certain  Provisions  of 
the  Order 

AGQiICY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  that  would 
continue  the  suspension  of  certain 
segments  of  the  pool  plant  and  producer 
milk  definitions  of  the  New  Mexico- 
West  Texas  order  for  a  two-year  period. 
Associated  Milk  Producers,  Inc.  (AMPI). 
a  cooperative  association  that  represents 
a  substantial  number  of  the  producers 
who  supply  milk  to  the  market,  has 
requested  continuation  of  the 
suspension.  The  cooperative  asserts  that 
continuation  of  the  suspension  is 
necessary  to  ensure  that  dairy  farmers 
who  have  historically  supplied  the  New 
Mexico- West  Texas  order  will  continue 
to  have  their  milk  priced  under  the 
order  without  incurring  costly  and 
inefficient  movements  of  milk. 
DATES:  Comments  are  due  no  later  than 
June  12. 1997. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456. 


FOR  FURTHER  MFORMATKM  COffTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
G^er  Formulation  Branch,  Room  2971. 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)720- 
9368,  e-mail  address:  Clifford  _  M  _ 
Carman9usda.gov. 
SUPPLEMBfTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effiect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  the 
Agricultural  Mariieting  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certffied 
that  this  proposed  nile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  piupose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  poimds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 


should  be  an  inclusive  standard  for 
most  "small  "  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  MriU  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  March  1997,  the 
milk  of  174  producers  was  pooled  on 
the  New  Mexico-West  Texas  Federal 
milk  order.  Of  these  producers,  26 
producers  were  below  the  326,000- 
pound  production  guideline  and  are 
considered  small  businesses.  During 
this  same  period,  there  were  19  handlers 
operating  pool  plants  under  the  New 
Mexico- West  Texas  order.  Twelve  of 
these  handlers  would  be  considered 
small  businesses. 

The  proposed  suspension  would 
continue  the  current  suspension  of 
segments  of  the  pool  plant  and  producer 
mUk  definitions  under  the  New  Mexico- 
West  Texas  order.  The  provisions 
proposed  for  continued  suspension 
limit  the  pooling  of  diverted  milk.  This 
rule  would  lessen  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  would  tend  to  ensure  that  dairy 
farmers  would  continue  to  have  their 
milk  priced  imder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Proposed  Rule 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  New  Mexico- West  Texas 
mariceting  area  is  being  considered  for 
the  months  of  October  1, 1997,  through 
September  30, 1999: 

1.  In  $  1138.7,  paragraph  (a)(1),  the 
words  "including  producer  milk 
diverted  from  the  plant,"; 

2.  In  §  1138.7,  paragraph  (c),  the 
words  "35  percent  or  more  of  the 
producer";  and 

3.  In  §  1138.13(d).  paragraphs  (1).  (2), 
and  (5). 

All  persons  who  want  to  submit 
written  data,  views  or  argiunents  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division.  Order  Formulation 
Branch,  Room  2971,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 


9R9iCR 


Fiwi«rai  RiHriKter  /  Vol.  62.  No.  92  /  Tuesday.  May  13.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  92  /  Tuesday.  May  13.  1997  /  Proposed  Rtiles 


26259 


26258 


Federal  Register  /  Vol.  62.  No.  92  /  Tuesday.  May  13.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  92  /  Tuesday,  May  13,  1997  /  Proposed  Rules 


26259 


6456,  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
continue  the  ciurent  suspension  of 
segments  of  the  pool  plant  and  producer 
mUk  definitions  under  the  New  Mexico- 
West  Texas  order.  The  provisions  that 
are  suspended  limit  the  pooling  of 
diverted  milk.  The  proposed  suspension 
would  be  in  effect  from  October  1997 
through  September  1999.  The  current 
8usp«ision  will  expire  September  30, 
1997. 

The  proposed  suspension  would 
continue  the  suspension  of  the 
following: 

1.  The  requirement  that  milk  diverted 
to  a  nonpool  plant  be  considered  a 
receipt  at  the  distributing  plant  from 
which  it  was  diverted; 

2.  The  requirement  that  a  cooperative 
must  deliver  at  least  35  percent  of  its 
milk  to  pool  distributing  plants  in  order 
to  pool  a  plant  that  the  cooperative 
operates  which  is  located  in  the 
marketing  area  and  is  neither  a 
distributing  plant  nor  a  supply  plant; 

3.  The  requiiamant  that  a  producer 
must  deliver  one  day's  production  to  a 
pool  plant  during  the  months  of 
September  through  January  to  be 
eligible  to  be  diverted  to  a  nonpool 
plant; 

4.  The  provision  that  limits  a 
cooperative's  diversions  to  nonpool 
plants  to  an  amount  equal  to  the  milk 
it  caused  to  be  delivered  to,  and 
physically  received  at,  pool  plants 
duri^  the  month;  and 

5.  "nie  provision  that  excludes  from 
the  pool  milk  diverted  from  a  pool  plant 
to  the  extent  that  it  would  cause  the 
plant  to  lose  its  status  as  a  pool  plant 

The  continuation  of  the  ciirrent 
suspension  was  requested  by  Associated 
Milk  Producers.  Inc..  a  cooperative 
association  that  represents  a  substantial 
number  of  dairy  farmers  who  supply  the 
New  Mexico-West  Texas  market  The 
cooperative  stated  that  marketing 
conditions  have  not  changed  since  the 
provisions  were  suspended  in  1993.  and 
therefore  should  be  continued  until 
restructuring  of  the  Federal  order 
program  is  achieved  as  mandated  in  the 
1996  Farm  Bill. 

The  cooperative  states  that  the 
continuation  of  the  current  suspension 
is  necessary  to  ensure  that  dairy  farmers 
who  have  historically  supplied  the  New 
Mexico- West  Texas  market  will 
continue  to  have  their  milk  priced 


under  this  order.  In  addition,  they 
maintain  that  the  suspension  would 
continue  to  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 
movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  who  have 
historically  supplied  the  market. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
October  1. 1997.  through  September  30. 
1999. 

List  of  SubJKts  in  7  CFR  Part  113S 

Milk  marketing  orders. 
The  authority  ciution  for  7  CFR  Part 
1138  continues  to  read  as  follows: 

Aothoiity:  7  U.S.C  601-«74. 

Dated:  May  7. 1997. 
Uchard  M.  McKee. 
Director,  Dairy  Division. 
[PR  Doc.  97-12501  Filed  5-12-97;  8:45  am) 
aaxato  oooa  mis-«-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPwt39 
IPoctottiagT  NM  46  Aiq 
Rm2120-AA64 

Ainvorthiness  DirectivM;  Emprasa 
Brasiisira  da  Aaronautfca,  S.A. 
(SIBRAER)  Modal  EMB-120  Sarlaa 
Airpianaa 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
EMBRAER  Model  EMB-120  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activation  of  the  ice  protection  systems, 
and  to  add  information  regarding 
operation  in  icing  conditions.  This 
proposal  also  would  reqiiire  installing     , 
an  ice  detector  system  and  revising  the 
AFM  to  include  procedures  for  testing 
system  integrity.  This  proposal  is 
prompted  hj  reports  indicating  that 
flightcrews  experienced  difficulties 
controlling  the  airplane  during  (or 
following)  flight  in  normal  icing 
conditions,  when  the  ice  protection 
system  either  was  not  activated  when 
ice  began  to  accumulate  on  the  airplane, 
or  the  ice  protection  system  was  never 


activated.  These  difficulties  may  have 
occurred  because  the  flightcrews  did  not 
recognize  that  a  significant  enough 
amount  of  ice  had  formed  on  the 
airplane  to  require  activation  of  the 
deicing  equipment.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  Uiat  the  flightcrew  is 
able  to  recognize  the  formation  of 
significant  ice  accretion  and  take 
appropriate  action;  such  foimation  of 
ice  could  result  in  reduced 
controllability  of  the  airplane  in  normal 
icing  conditions. 

DATES:  Comments  must  be  received  by 
June  24. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
46-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3K)0 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Embraer,  Empresa  Brasileira  De 
Aeronautica  S/A,  Sao  Jose  Dos  Campos, 
Brazil.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA.  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
Campus  Building.  1701  Columbia 
Avenue.  Suite  2-160.  College  PaA. 
Georgia. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Carla  Worthey.  Aerospace 
Engineer  .Systems  and  Flight  Test 
Branch.  ACE-116A.  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Ceitification  Office,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park.  Georgia  30337-2748; 
telephone  (404)  305-7364;  fax  (404) 
305-7348. 

SUPPLEMENTARY  MFORMATKM: 

Cotnments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-46-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Diacussion 

The  FAA  has  received  reports 
indicating  that  the  flightcrews  of 
EMBRAER  Model  EMB-120  series 
airplanes  experienced  difficulties 
controlling  the  airplane  diuing  (or 
following)  flight  in  normal  icing 
conditions,  when  the  ice  protection 
system  either  was  not  activated  when 
ice  began  to  accumulate  on  the  airplane, 
or  the  ice  protection  system  was  never 
activated.  These  difficulties  may  have 
occiured  because  the  visual  cues 
available  to  the  flightcrew  were  not 
sufficient  for  the  crew  to  recognize  that 
enough  ice  had  formed  on  the  airplane 
to  require  activation  of  the  deicing 
equipment  If  the  ffightcrew  is  unable  to 
recognize  the  formation  of  significant 
ice  accretion  [i.e..  V4-  to  Vt-inch  on  the 
wing  leading  edges,  as  specified  in  the 
ori^nal  FAA-approved  Airplane  Flight 
Manual  (AFM)  guidelines]  on  the 
airplane,  appropriate  action  would  not 
be  taken  to  activate  the  deicing 
equipment  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane  in  normal 
icing  conditions. 

FAA's  Detenninatioiis 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  for  waiting  to 
activate  the  deicing  equipment  In  light 
of  this  information,  and  based  on 
reports  received,  the  FAA  finds  that 


certain  procedtires  should  be  included 
in  the  Limitations  and  Normal 
Procedures  Sections  of  the  AFM  for 
EMBRAER  Model  EMB-120  series 
airplanes.  Additionally,  an  ice  detector 
system  should  be  installed  on  these 
airplanes  to  enable  the  flightcrew  to 
more  accurately  determine  the  need  to 
activate  the  ice  protection  systems  on 
the  airplane  and  to  take  appropriate 
action.  The  FAA  has  determined  that 
such  procedures  must  be  included  in 
the  Limitations  Section  of  the  AFM  for 
the  affected  airplanes  to  ensure  that  the 
flightcrew  is  aware  of  the  potential 
hazard  related  to  the  formation  of  ice  on 
the  airplane,  and  of  the  procedures 
necessary  to  address  it 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  include  requirements  for 
activation  of  the  ice  protection  systems, 
and  for  revising  the  Normal  Procedures 
Section  of  the  AFM  to  add  information 
regarding  operation  in  icing  conditions. 
This  proposal  also  would  require 
installing  an  ice  detector  system  and 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  include  procedures  for 
testing  system  integrity.  The  installation 
would  be  required  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Explanation  of  Pnqioaed  Compliaoioe 
Time  for  Installation 

Operators  should  note  that  paragraph 
(b)  of  this  AD  proposes  a  compliance 
time  of  6  months  for  installation  of  an 
ice  detector  system.  In  developing  an 
appropriate  compliance  time  for  this 
installation,  the  FAA  considered  not 
only  the  degree  of  uigency  associated 
with  addreMing  the  subject  unsafe 
condition,  but  die  availability  of 
required  parts  and  the  practical  aspect 
of  accomplishing  the  required 
installation  within  an  interval  of  time 
that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  The  manufacturer  has 
advised  that  an  ample  number  of 
required  parts  will  be  available  for 
installation  of  the  ice  detector  systems 
on  the  U.S.  fleet  within  the  proposed 
compliance  period. 

Coetlnqiact 

There  are  approximately  282 
EMBRAER  Model  EMB-120  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 


220  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
M)  on  U.S.  operators  is  estimated  to  be 
$13,200.  or  $60  per  airplane. 

The  FAA  estimates  that  it  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hoiir.  Required 
parts  would  cost  approximately  $15,000 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,092,000, 
or  $18,600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fut\ire  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an   - 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  Airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law.  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  fuU 
cost-benefit  analysis  for  this  proposed 
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AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufBcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  n^adve, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety.  ^ . 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aaikorily:  49  U.S.C  106(g).  40113. 44701. 

f3«.13    [Aimndedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Enpraaa  BrasiMra  da  Aaroaaatica,  S.A. 
(Eahraar):  Docket  g7-NM-46-A0. 
Applicability:  Ail  Model  EMB-120  aeries 
airplanes,  certificated  in  any  category. 

Not*  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  raquirements  of  this  AD  is  affiscted,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  able  to 
recognize  the  formation  of  significant  ice 
accretion,  which  could  result  in  reduced 
controllability  of  the  airplane  in  normal  icing 
conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1), 
(a)(2).  and  (a)(3)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"TURN  ON  ICE  PROTECTION  SYSTEM 
and  IGNITION  SWITCHES  AS  FOLLOWS: 

•  AOA,  TAT,  SLIP,  and  IGNITION 
SWITCHES: 

— When  atmospheric  or  ground  icing 
conditions  exist. 

•  PROPELLER: 

— When  atmospheric  or  ground  icing 

conditions  exist.  OR 
— At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft. 

•  WING  and  TAIL  LEADING  EDGES, 
ENGINE  AIR  INLET,  and  WINDSHIELD: 

— At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft. 

Note:  Atmospheric  icing  conditions  exist 
when: 
—Outside  Air  Temperature  (OAT)  during 

ground  operations  or  Total  Air 

Temperature  (TAT)  in  flight  is  10  degrees 

C  or  below;  and 
— Visible  moisture  in  any  form  is  present 

(such  as  clouds,  fog  with  visibility  of  one 

mile  or  less,  rain.  snow,  sleet,  or  ice 

crystals). 

Note:  GtouimI  icing  conditions  exist  when: 
— OAT  during  ground  operations  is  10 

degrees  C  or  below;  and 
— Surface  snow,  standing  water,  or  slush  is 

present  on  the  ramps,  taxiwa3r8,  or 

runways. 

Note:  For  Op -nation  in  Atmospheric  Icing 
Conditions: 
— Follow  the  procedures  in  the  Normal 

Procedures  Section  under  Operation  in 

Icing  Conditions." 

(2)  Revise  the  Normal  Procedures  Section 
of  the  AFM  by  removing  any  icing 
procedtires  that  contradict  the  prorc  Jures 
specified  in  paragraphs  (a)(1)  aud  (a)(3)  of 
this  AD  horn  that  saciiun  of  the  AFM.  Where 
difCerences  exist  between  the  icing 
procedures  specified  in  the  Limitations  and 
Normal  Procedures  Sections  ot  the  AFM,  the 
procedures  specified  in  the  Limitations 
Section  prevail. 

(3)  Revise  the  Normal  Procedures  Section 
of  the  FAA-approved  Airplane  Flight  Mamial 


(AFM)  to  include  the  following  additional 
information  regarding  operation  in  icing 
conditions.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Under  DAILY  CHECKS  of  the  Ice 
Protection  System,  add  the  following: 
Ice  Detector  System  TEST  Button  (if 
installed)— PRESS  Check  normal  test 
sequence. 

Under  OPERATION  IN  ICING 
CONDITIONS  for  FLYING  INTO  NORMAL 
ICING  CONDITIONS,  add  the  following: 
— During  flight,  monitoring  for  icing 
conditions  should  start  whenever  the 
outside  air  temperature  is  near  or  below 
freezing  or  when  operating  into  icing 
conditions,  as  specified  in  the  Limitations 
Section  of  this  manual. 
— When  operating  in  icing  conditions,  the 
front  windshield  corners  (unhealed  areas), 
propeller  spinners,  and  wing  leading  edges 
will  provide  good  visual  cues  of  ice 
accretion. 
— For  airplanes  equipped  %vith  an  ice 
detection  system,  icing  conditions  also  will 
be  indicated  by  the  illumination  of  the  ICE 
CONDITION  light  on  the  multiple  alarm 
panel. 
— When  flying  into  known  or  forecast  icing 

conditions,  proceed  as  follows: 
IGNITION  Switches— ON 
Ainpeed— 160  KIAS  MINIMUM 
If  buffet  onset  occurs,  increase  ainpeed. 
Holding  configuration: 

Landing  Gear  Lever — UP 
Flap  Selector  Lever^-UP 
Np— 85%  MINIMUM 

Increase  Np  as  required  to  eliminate 
propeller  vibrations. 

Approach  procedure: 

Increase  approach  sp>eeds  (according  to  the 
flap  setting]  by  10  KIAS  until  landing  is 
assured. 

Note:  For  airplanes  equipped  with  an  ice 
detection  system,  ice  formation  will  be 
indicated  by  the  ICE  CONDITION  light 
illumination  on  the  multiple  alarm  panel. 

CAUTION:  The  ice  protection  systems 
must  be  turned  on  immediately  when  the  ICE 
CONDITION  light  illuminates  on  the 
multiple  alarm  panel  or  when  any  ice 
accretion  is  detected  by  visual  observation  or 
other  cues. 

CAUTION:  Do  not  interrupt  the  automatic 
sequence  of  operation  of  the  leading  edge 
deice  boots  once  it  is  turned  ON.  The  system 
should  be  turned  OFF  only  after  leaving  the 
icing  conditions." 

(h)  Within  6  OKmtha  after  the  eSisctive  date 
of  this  AD,  install  an  ice  detector  in 
accordance  with  a  method  approved  by  the 
Manager.  Atlanta  Aircraft  Certification  Office 
(AGO).  FAA.  Small  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
AGO.  Opuatora  shall  submit  their  requests 
through  an  appropriate  FAA  PrincipMl 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  2:  Infnrmation  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Avitttion  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  7. 
1997. 

Neil  0.  Schalekamp. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-12519  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedecal  Aviation  Administration 


14  CFR  Part  39 

[Dodwt  No.  97-CE-06-AO] 

Rm2120-AA64 

Airworthiness  Dirsctives;  Rayttwon 
Aircraft  Company  (formerly  Beech 
Aircraft  Corporation)  90, 100. 200  and 
300  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doctiment  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Airoraft  Company  (formerly  Beech 
Aircraft  Corporation)  90, 100,  200  and 
300  series  airplanes.  The  proposed 
action  would  require  inspecting  gray, 
blue  or  clear  Ethylene  Vinyl  Acetate 
(EVA)  tubing  near  the  co-pilot's  foot 
warmer  for  collapse  or  deformity.  If  the 
tubing  is  collapsed  or  deformed,  the 
prop(»ed  action  would  require 
replacing  and  re-routing  the  tubing.  This 
EVA  tubing  is  used  on  the  pneumatic 
de-ice  indicator  lines  and  the 
pressurization  control  system 
pneumatic  lines  that  provide  vacuum  to 
the  outflow  safety  valves  that 
depressurize  the  airplane.  Several 
reports  of  collapsed  EVA  tubing 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  loss  of  vacuum 
to  depressurize  the  airplane  cabin, 
which  could  result  in  personal  injury  to 
the  door  operator;  and  to  prevent 
malfunction  of  the  de-ice  indicator 
system,  which  could  cause  the  pilot  to 
immediately  exit  icing  conditions. 
DATES:  Comments  must  be  received  on 
or  before  July  18, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-05- 
AD.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85.  Wichita.  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mike  Imbler.  Aerospace  Engineer,  FAA. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  945-4147. 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


ATaiUbUity  of  NPRMs 

Any  poson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Oounsel,  Attention: 
Rides  Docket  No.  g7-CE-05-AD.  Room 


1558. 601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106. 

Diacuflsion 

The  FAA  has  received  field  reports  on 
the  following  incidents: 

•  A  pilot  wds  having  difficidty  with 
"pressure  bvunps"  while  on  the  ground 
in  a  Raytheon  Model  200  airplane, 

•  A  door  operator  was  opening  a 
cabin  door  on  a  Raytheon  Model  C90A 
airplane  and  was  thrown  out  of  the 
airplane,  and 

•  A  passenger  on  a  Raytheon  Model 
B300  was  attempting  to  open  the  cabin 
door  and  cabin  pressure  forced  the  door 
outward,  damaging  the  door,  door 
hinge,  and  door  snubber. 

In  all  of  these  incidents,  further 
investigation  revealed  the  EVA  vacuum 
tubes  for  the  pneumatic  pressurization 
control  system  had  collapsed.  These 
pressvuized  control  system  vacuum 
tubes  are  routed  adjacent  to  the  de-ice 
indicator  pneumatic  tubes.  The  tubes 
are  collapsing  because  they  are  located 
near  the  co-pilot's  foot  warmer  outiet 
and  associated  plumbing. 

This  foot  warmer  is  generating 
sufficient  heat  to  deform  and  collapse 
the  EVA  tubing.  Should  the  de-ice 
indicator  pneumatic  tube  collapse  or 
rupture  from  this  heat  source,  the  de-ice 
indicator  will  read  zero.  A  zero  reading 
bnm  the  de-ice  indicator  could  cause 
the  pilot  to  exit  icing  conditions 
lumecessarily. 

Relerant  Service  Infonnatioii 

Raytheon  Aircraft  Company  has 
issucKl  Mandatory  Service  Biilletin  No. 
2676,  Issued:  January  1997,  which 
specifies  procedures  for  inspecting  the 
affected  airplanes  for  die  condition  of 
the  pneumatic  tubing  and  replacing  the 
tubing  if  it  is  deformed  or  collapsed  and 
re-routing  the  tubing.  If  the  tubing  is  in 
good  condition,  th«i  the  service  bulletin 
specifies  re-routing  the  tubing  away 
from  the  heat  source. 

The  FAA'a  Determinatioa 

After  examining  the  ciromistances 
and  reviewing  all  available  information 
related  to  the  incident» described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  a  loss  of 
vacuum  to  depressurize  the  airplane 
cabin,  wdiich  could  result  in  personal 
iiqury  to  the  door  operator;  and  to 
prevent  malfunction  of  the  de-ice 
indicator  system,  which  could  cause  the 
pilot  to  unnecessarily  exit  icing 
conditions. 

Exp**"«*»Hii  of  die  Provisioiis  of  Hw 
Propoaed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  in  other  Raytheon  Aircraft 
Company  (formerly  Beech  Aircraft 
Corporation)  90, 100,  200.  and  300 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
inspecting  the  condition  and  proper 
routing  of  the  gray,  blue,  or  clear 
pneumatic  pressurization  control 
system  tubes  and  the  de-ice  indicator 
pneumatic  tubing  located  forward  of  the 
co-pilot's  right  outboard  rudder  pedal.  If 
either  tube  is  deformed  or  collapsed,  the 
proposed  action  would  require 
replacing  the  damaged  section  of  tube 
with  new  nylon  tubing,  then  re-routing 
and  seciulng  the  tubing  using  aluminum 
tubing  and  hose  clamps.  If  there  is  no 
evidence  of  damage  to  the  tubing,  the 
proposed  action  would  only  require  re- 
routing and  securing  the  tubing  to 
ensure  that  it  is  at  least  8  inches  away 
from  the  discharge  opening  of  the  co- 
pilot's foot  wanner  outlet. 
Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  the  service  bulletin  referenced 
previously. 

Coat  Impact 

The  FAA  estimates  that  2,515 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD;  that  it 
would  take  approximately  6  workhours 
per  airplane  to  accomplish  the  proposed 
inspection,  repair,  and  re-routing  of  the 
tubing;  and  thisit  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  would 
be  covered  under  the  manufacturer's 
warranty  credit  program.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $905,400  or  $360  per 
airplane.  The  FAA  has  no  way  to 
determine  the  number  of  owners/ 
operators  of  the  affected  airplanes  who 
may  have  already  accomplished  this 
action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Exmrutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


Lial  of  Sabjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g),  40113, 44701. 

S  38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (formerly  Beech 
Aircraft  Company):  Docket  No.  97-CE- 
05-AD. 
Applicability:  The  following  Models  and 

serial  numbered  airplanes,  certificated  in  any 

category: 


Modait 

SeiilrfNo. 

C90andC90A.. 

U-683  through  U-1463. 

E90  

LW-1 77  through  LW-347. 

F90  

LA-1  through  LA-236. 

H90  

LL-1  through  LL-61. 

A100  

B-228  through  8-247. 

8100  

8E-6  through  8E-137. 

200  and  B200  ... 

88-114  through  88-1553. 

200Cand 

8L-1  through  8L-72  and 

B200C. 

8L-124  through  8L-140. 

200CTand 

8N-1  through  8N^. 

B200CT. 

200TandB200T 

BT-1  through  8T-38. 

300 

FA-1  through  FA-230  and 

FF-1  through  FF-19. 

8300  

FL-1  through  FL-154. 

8300C 

FM-1  through  FM-9  and 

FN-1. 

A200(C-12C)  .. 

8C-19  through  BC-75  and 

80-15  through  80-30. 

A200C(UC- 

8J-1  through  8,^-66. 

128). 

A200CT(C- 

8P-1.8P-22.  andBP-24 

12D/F). 

through  8P-63. 

A200CT(FWC- 

8P-7  through  8P-11. 

12D). 

A200CT(RC- 

GR-1  through  GR-13. 

12D). 

A200CT(RC- 

GR-14  through  GR-19. 

12H). 

Models 

Serial  No. 

A200CT(RC- 

FC-1  through  FG-3. 

120). 

A200CT(RC- 

FE-1  through  FE-9. 

12K). 

A200CT(RC- 

FE-10  through  FE-31. 

12N). 

A200CT(RC- 

FE-^  and  FE-35. 

12P). 

A200CT(RC- 

FE-32.  FE-34.  and  FE- 

12Q). 

36. 

8200C  (C-12F) 

BL-73  through  8L-1 12, 

8L-1 18  through  8L-1 23, 

and  8P-64  through  8P- 
71. 
8W-1  through  8W-29. 

B200C  (C-12R) 

8200C(IX>- 

8U-1  through  BU-10. 

12F). 

8200C(RG- 

8U-11  andBU-12. 

12F). 

8200C(UC- 

8V-1  through  8V-10. 

12M). 

B200C(RC- 

BV-11  and8V-12. 

12M). 

8200CT  (FWC- 

FG-1  and  FG-2. 

120). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repwir  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  a  loss  of  vacuum  to 
depressurize  the  airplane  cabin,  which  could 
result  in  personal  injury  to  the  door  operator; 
and  to  prevent  malfunction  of  the  de-ice 
indicator  system  which  could  cause  the  pilot 
to  unnecessarily  exit  icing  conditions, 
accomplish  the  following: 

(a)  Inspect  for  collapse,  deformation,  and 
proper  routing  of  the  gray,  blue,  or  clear 
pneumatic  pressurization  control  system 
tubes  and  the  de-ice  indicator  pneumatic 
tubing  located  forward  of  the  co-pilot's  right 
outboard  rudder  pedal  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  and  Figure  1  of  the  Raytheon  Aircraft 
Company  (Raytheon)  Mandatory  Service 
Bulletin  (SB)  No.  2676.  Issued:  January  1997. 

(b)  If  any  of  this  tubing  is  deformed  or 
collapsed,  prior  to  further  flight,  replace  the 
danu^ed  section  of  tube  with  new  nylon 
tubing,  then  use  aluminum  tubing  and  hose 
clamps  to  secure  and  re-route  the  tubing  at 
least  8  inches  away  from  the  discharge 
opening  of  the  co-pilot's  foot  warmer  outlet 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  and  Figure  2  of  the 
Raytheon  Mandatory  SB  No.  2676,  January 
1997. 


(c)  If  there  is  no  evidence  of  damage  to  the 
tubing,  prior  to  further  flight,  re-route  and 
secure  the  tubing  as  specified  in  paragraph 
(b)  of  this  AD  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  the  Raytheon  Mandatory  SB  No. 
2676,  laaued:  January  1997. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  "where  th6  requirements  of  this  AD 
can  be  accompliahed. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  tlie  Manager, 
Wichita  Aircraft  Certification  Office. 

Nate  2:  Information  conoaming  the 
existence  of  approved  alternative  methods  of 
compliance  with  thk  AD,  if  any,  may  be 
obtained  from  the  Wichita  Airoaft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  this  document  referred 
to  herein  upon  request  to  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Oiief  Coimsel,  Room  1558.  601 B. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  May  7, 
1997. 

Haniy  A.  Arastrong« 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-12518  Filed  5-12-97;  8:45  am] 
BHJJNQ  CODE  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaUon  Adminletration 

UCFRPwtTI 

[Alrapeoe  Oockat  Ho.  97-AQL-«| 

Establiehment  of  Clase  E  Alrapaoe; 
McLaughlin,  SO,  McLaughlin  Munidpai 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


t:  This  notice  proposes  to 
establish  Class  E  airspace  at 
McLaughlin,  SD.  A  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
31  has  been  developed  for  McLaughlin 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  tfaL  proposal  is 


to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  mtist  be  received  on 
or  before  June  25, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Adminiatration,  0£Bce  of  the 
Assistant  Chief  Counad,  AGL-7 ,  Rules 
Docket  No.  97-AGL-9, 2300  East  Devon 
Avenue,  Des  Plaines,  Illiaois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsd,  Federal  Aviation 
AdministcatiiHi,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoars  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

TOR  FURTHER  WTORMATION  CONTACT: 
Jolm  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMBfTARY  MFORMATION: 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vrrittm  data,  views, 
or  arguments  as  they  made  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  en«gy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  numbw  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 


Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  stimmariring  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailaUUfy  of  NPRM'a 

Any  person  may  obtain  a  copy  of  die 
Notice  of  Proposed  Rukmaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  AfEairs,  Attention:  Public  inquiry 
Center,  APA-230, 800  Imlependence 
Avenue.  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Commonicatioiis  must  identify  the 
notice  nimibar  of  this  NPRM.  Persona 
intMested  in  being  placed  on  a  mailing 
list  for  future  hR>RM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

IliePrqpoaal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  R^ulatiohs  (14  CFR  part  71)  to 
establish  Clus  E  airspace  at 
McLaughlin.  SD;  this  proposal  would 
provide  adequate  Class  E  airspace  for 
operators  executing  the  GPS  Runway  31 
SIAP  at  McLaughlin  Mimicipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using' 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeroiuutical  charts 
thereby  enabling  pilots  to 
circiunnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extraiding  tipward  from  700  feet  or  mcne 
above  the  surfece  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  oetermined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
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does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathority;  49  U.S.C. .106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

171.1    [Anmnduai 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  ES  McLangUiB.  SD  [New] 

McLaughlin  Municipal  Airport,  SD 

(Lat  45*47'49"  N,  long.  100"47'03"  W) 
Bismark  VOR/DME,  ND 

(Lat  46»45'42"  N,  long.  100»39'55"  W) 
That  ainpace  extending  upward  from  700 
fiset  above  the  surface  within  a  6.4-mile 
radius  of  the  McLaughlin  Municipal  Airport, 
and  within  1.5  miles  each  side  of  the  140' 
bearing  from  the  airport  extending  frnm  the 
6.4-mile  radius  to  9.8  miles  southeast  of  the 
airport,  and  tfiat  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  on 
the  %ve>t  and  southwest  by  V169,  on  the  east, 
Doitheast,  and  southeast  by  V71,  on  the  south 
by  V344,  and  on  the  north  by  the  Bismark, 
ND.  VOR/DME  36-mile  radius,  excluding  that 
airspace  within  the  Mobridge,  SD,  Class  E 
suiteoe  aiaa,  excluding  all  Federal  airways. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  April  25. 
1997. 


1  Woods. 

lianager.  Air  Traffic  Division. 

(FR  Doc.  97-12446  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  97-AQL-IO] 

EstaMiahment  of  Claea  E  Alrapaca; 
Harvey,  NO,  Harvey  Municipal  Airport 

AQBUCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Harvey,  ND. 
A  Global  Positioning  System  (GPS) 
standard  Instrument  approach 
procedure  (SIAP)  to  Runway  11  and  a 
GPS  SIAP  to  Runway  29  has  been 
developed  for  Harvey  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  25,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^lO,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

RM  FURTHER  MFORMATKM  CONTACT: 
John  A.  Clay  bom.  Air  Traffic  EKvision. 
Operations  Branch.  AGL-330,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLBfKNTARY  a^MMATION: 

Commeali  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argxmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conmients  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL^IO."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
conunents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRXTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  hidependence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Harvey,  ND; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  11  SIAP  and  GPS 
Runway  29  SLAP  at  Harvey  Municipal 
Airport  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contained  aircraft  executing 
the  approach.  The  intended  affisct  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instnmient  conditions 
from  other  aircraft  operating  in  visual 


weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airapace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequenUy  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rules"  under  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  references. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aethortty:  49  U.S.C  106(g),  40103, 40113. 
40120;  E.0. 10854.  24  FR  9565. 3  CFR.  1959- 
1963  Comp..  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  efiiactive 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  m^  mtue 
above  the  surface  ^the  earth. 


AGL  ND  ES  Harrey,  ND  (NmtI 

(Ut  47«47'28"  N,  long.  99»55'54"  W) 
Minot  AFB,  ND 

(Lat  48*24'56"  N,  long.  101»21'28"  W) 
Bismaik  VOR/DME 

(Lat  46''45'42"  N,  long.  100»39'55"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.3-inile 
radius  of  the  Harvey  Mimicipal  Airport,  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  stirfece  bounded  on  the  north 
by  V430,  on  the  southwest  by  Vl5,  on  the 
west  by  the  47-inile  radius  of  Minot  Air  Force 
Base,  on  the  south-southwest  by  the  Bismaric 
VOR/DME  36-miIe  radius,  on  the  east  and 
southeast  by  V169.  on  the  east  by  that  area 
bounded  by  V169  along  latitude  47*30'00"  N, 
then  north  along  latitude  SQ'WOO"  W  to  the 
area  bounded  by  V169.  excluding  all  Federal 
airways. 
»         •         »         *         • 

Issued  in  Des  Plaines,  Illinois  on  April  25. 
1997. 

Mameen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc  97-12445  Filed  5-12-«7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Dodtet  Na  «7-AQL-«] 

Eatabiiahmant  of  Claaa  E  Airapaca; 
Partwin,  MN,  Parham  Municipal  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Perham. 
MN.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  30  has 
been  developed  for  Perham  Municipal 
Airport.  Controlled  ainpace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  s^regation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  frtim  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  25. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-8, 2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 


Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  MFORMATKW  CONTACT: 
John  A.  Clayborn.  Air  Traffic  Division. 
Operations  Branch,  AGL^O,  Federal 
Aviation  Administration;  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLBI»fTARY  MFORMATKM: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpftil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regtilatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
CoDununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conmients  to  Airspace  Docket  No.  97- 
AGL-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Greet  Lakes  Region.  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eech 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  wall  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  poson  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  suhmittiDg  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  A£hirs.  Attention:  Public  Inquiry 
Center.  APA-230, 800  Independence 
Avoiue,  SW.,  Washington,  DC  20591,  or 
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by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Tte  Proposal 

The  FAA  is  considering  an 
amendment  to  part  7\  of  the  Federal 
Aviatioa  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Perham, 
N4N;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  30  SIAP  at 
Perham  Mimicipal  Airport  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  ACL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  bom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.90  dated  September  4. 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Thoefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SobiBcts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Ine  Proposed  Aiuenninwut 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71-{AMEN0ED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aalhortty:  49  U.S.C.  106(g).  40103, 40113. 
40120;  E.0. 108S4.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

fTI.I    [Amsndod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effiective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES  Pwkui.  MN  (New) 

Perham  Municipal  airport.  MN 

(LaL  46»36'40"  N,  long.  95*36'22"  W) 
That  airspace  extending  up«vard  from  700 
feet  above  the  SMitace  within  a  6.5-mile 
radius  of  the  Perham  Municipal  Airport 

Issued  in  Des  Plaines,  Oiinois  on  April  25. 
1997. 

Maureen  Wooda, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-12447  Filed  5-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 

[MN41-O1-7a0eb:  FRL-6820-71 

Designation  of  Areas  for  Air  Quality 
PlanninQ  Purposes,  Minnesota 

AQBICY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


r:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  St.  Paul  Park  Area  redesignation 
request  submitted  by  the  State  of 
Minnesota  on  October  31 ,  1995.  The 
State  requested  that  portions  of  Dakota 
and  Washington  Counties  (the  areas 
surrounding  the  Ashland  Petroleum 
Com{>any)  be  redesignated  to  attainment 
for  the  sulfur  dioxide  National  Ambient 
Air  Quality  Standard.  All  future 
references  to  the  areas  siurounding  the 


Ashland  Petroleum  Company  will  be 
made  using  St  Paul  Park. 

A  detailed  rationale  for  the  approval 
of  the  St.  Paul  Park  Area  redesignation 
request  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conunents  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commuting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  request  and 
on  the  proposed  EPA  action  must  be 
received  by  June  12, 1997. 

AOOflESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Todd 
Nettesheim  at  (312)  353-9153  before 
visiting  the  Region  5  Office.) 

Written  conunents  should  be 
addressed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Todd  Nettesheim,  Air  Programs  Branch, 
Regulation  Development  Section  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  (312)  353-9153. 

SUPPLBMENTARY  MFORMATKM:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

EzecutiTv  Order  128M 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from-the 
requirement  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  ia  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Aathorily:  42  U.S.C  7401-7e71q. 

Dated:  April  23, 1997. 
VaUm\.  Aimmkm, 
Reffonal  Administrator. 
[FR  Doc.  97-11993  Filed  5-13-97: 8:4S  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-682S-11 

Simultanaoua  D»<lasignation  and 
Tarmination  of  tha  Mud  Dump  Site  and 
Daalgnation  of  ttw  Hiatoric  Area 
Ramadiation  Sita 

AOBICY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  today  to  de- 
designate  and  terminate  the  New  York 
Bight  Dredged  Material  Disposal  Site 
(also  known  as  the  Mud  Dump  Site)  as 
of  September  1. 1997.  The  Mud  Dump 
Site  was  designated  in  1984  for  the 
disposal  of  100  million  cubic  yards  of 
dredged  material  from  navigational 
dredging  and  other  dredging  projects 
associated  with  the  Port  of  New  York 
and  New  Jersey  and  nearby  harbors. 
Simultaneous  with  closure  of  the  Mud 
Dump  Site,  the  site  and  surroimding 
areas  that  have  been  used  historically  as 
disposal  sites  for  dredged  materials  will 
be  redesignated  imder  40  CFR  part  228 
as  the  Historic  Area  Remediation  Site. 
The  Historic  Area  Remediation  Site  will 
be  managed  to  reduce  impacts  of 
historical  disposal  activities  at  the  site 
to  acceptable  levels  (in  accordance  with 
40  CFR  228.11(c)).  This  amendment 
will,  when  finalized,  identify  for 
remediation  an  area  in  and  around  the 
Mud  Dump  Site  which  has  exhibited  the 
potential  for  adverse  ecological  impacts. 
As  discussed  further  below,  the  Historic 
Area  Remediation  Site  will  be 
remediated  with  uncontaminated 
dredged  material  (i.e.,  dredged  material 
that  meets  current  Category  I  standards 
and  will  not  cause  significant 
undesirable  effects  including  through 
bioaccumulation)  (hereinafter  referred 
to  as  "the  Material  for  Remediation"  or 
"Remediation  Material"). 
DATES:  Comments  must  be  received  on 
or  before  June  30. 1997.  The  public 
hearing  dates  are  as  follows: 

1.  June  16, 1997,  at  7:00  PM: 
Monmouth  Beach,  New  Jersey. 

2.  June  17, 1997.  at  7:00  PM:  Long 
Island.  NY. 

3.  June  18, 1997,  at  2:00  PM:  New 
York.  New  York. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  Mr.  Mario 
P.  Del  Vicario,  Chief,  Place  Based 
Protection  Branch.  U.S.  Environmental 
Protection  Agency  Region  2. 290 
Broadway.  New  York,  NY  10007-1866 
(E-mail 


delvicario.mario0epamail.epa.gov).  The 
official  record  of  this  rulemaking  is 
available  for  inspection  at  the  EPA 
Region  2  Library.  16th  Floor,  290 
Broadway,  New  York.  NY  10007-1866. 
For  access  to  the  docket  materials,  call 
Karen  Schneider  at  (212)  637-3189 
between  9:00  am  and  3:30  pm  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment  The 
record  is  also  available  for  viewing  at 
EPA's  Region  2  Field  Office  Library. 
2890  Woodbridge  Avenue,  Building 
209,  MS-245.  Edison,  New  Jersey 
08837.  For  access  to  the  docket 
materials,  call  Ms.  Dorothy  Szefczyk 
(908)  321-6762  between  9:00  am  and 
3:30  pm  Monday  through  Friday, 
excluding  legal  holidays,  for  an 
appointment  The  EPA  public 
information  regiilation  (40  CFR  Part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

The  public  hearing  locations  are  as 
follows: 

1.  New  Jersey — ^Monmouth  Beach 
Municiptd  Auditorium,  22  Beach  Road. 
Monmouth  Beach.  New  Jersey,  07750. 

2.  Long  Island,  NY— Social  Services 
Building  Auditorium,  County  Seat 
Drive.  Mineola,  Long  Island.  NY  11501. 

3.  New  York,  NY— Oval  Room.  Port 
Authority  of  New  York/New  Jersey, 
Floor  43. 1  World  Trade  Center,  New 
York.  New  York  10048. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Mario  P.  Del  Vicario,  Chief.  Place  Based 
Protection  Branch.  US  EPA  Region  2, 
290  Broadway,  New  York,  NY  10007- 
1866;  (212)  637-3781 
(delvicario.mario9epamail.  epa.gov). 

SUPPLBNBfTARY  MFORMATKM: 
L  Regulated  Entities 

Entities  potentially  affected  by  this 
action  include  those  who  might  have 
sought  permits  to  dump  dredged 
material  into  ocean  waters  at  the  Mud 
Dump  Site  (MDS)  or  those  who  might 
seek  to  place  Remediation  Material  at 
the  proposed  Historic  Area  Remediation 
Site  (HARS),  under  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  33  U.S.C.  1401  et  seq.  (hereinafter 
referred  to  as  the  MPRSA).  The  rule 
would  primarily  be  of  relevance  to 
entities  in  the  New  YoUi-New  Jersey 
Harbor  and  surrounding  area  seddng 
permits  from  the  U.S.  Army  Corps  of 
Engineers  (USACE)  for  the  ocean 
dumping  of  dredged  material  at  the  Mud 
Dump  Site  or  thcMe  seeking  to  place 
Remediation  Material  at  the  HARS.  as 
well  as  the  USAGE  itself.  Potentially 
afCacted  categories  and  entities  seeking 
to  use  the  Mud  Dump  Site  or  the  HARS 
include: 


Category 


Industry. 


Examples  of  potentiaily  af- 
fected entities 


Stats^locai/ 
tribal  gov- 
efnmerfts. 


Federal 


Ports  in  NY/NJ  Haitoor  and 
surrounding  areas  seeking 
MPRSA  permits  lor 
dredged  material. 

Marinas  In  me  NY/NJ  Harbor 
arxl  surrounding  areas 
seeking  MPRSA  permits  for 
dredged  material. 

SNpywds  in  the  NY/NJ  Har- 
bor and  surrounding  areas 
seeking  MPRSA  permits  for 
dredged  material. 

Bertti  owners  in  the  NY/NJ 
Haitxx  and  surrounding 
area  seeking  MPI^SA  per- 
mits for  dredged  matenal. 

Local  governments  owning 
ports  or  berths  in  the  NY/ 
NJ  Harbor  end  surrounding 
area  Booking  MPRSA  per- 
mits tor  dredged  material. 

US  Army  Corps  of  Engirwers 
lor  its  proposed  dredging 
proiects  in  NY/NJ  HartMr 
and  surrounding  areas. 

Federal  agencies  seeking 
MPRSA  permits  for 
dredged  material  from  NY/ 
NJ  Harbor  and  sumMjndNig 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  cJther  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  organization 
is  affected  by  this  action,  you  should 
carefully  consider  whether  your 
organization  is  subject  to  the 
requirement  to  obtain  an  MPRSA  permit 
in  accordance  with  the  Purpose  and 
Scope  provisions  of  §  220.1  of  Tide  40 
of  the  Code  of  Federal  Regulations,  and 
you  wish  to  use  the  site  subject  to 
today's  proposal.  U  you  have  any 
questions  regarding  applicability  of  this 
action  to  a  particular  entity,  please 
considt  the  person  listed  in  the 
preceding  FOR  FURTHER  arORMATION 
CONTACT  section. 

Other  entities  potentially  affected  by  . 

today's  proposal  would  include 
commercial  and  recreational  fishing 
interests  using  New  York  Bight  Apex 
fishing  and  shellfish  grounds.  By 
providing  for  remediation  of  areas 
adversely  impacted  by  historic  dispossl 
activities  (see  discussion  below),  today's 
proposal  would  be  expected  to  have 
positive  effiects  on  fishery  and  shellfish 
resources. 

n.  Backgromid 

Since  the  1800s,  the  New  York  Bight 
Apex  and  surrounding  area  has  been 


UMI 
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used  for  disposal  of  dredged  material 
and  a  variety  of  waste  products, 
including  municipal  garbage,  building 
materials,  sewage  sludge,  and  industrial 
waste.  The  New  York  Bight  Apex  is 
defined  as  the  area  of  approximately 
2,000  km^  extending  along  the  New 
Jersey  coastline  from  Sandy  Hook  south 
to  40°!  0'  latitude  and  east  along  the 
Long  Island  coastline  from  Rockaway 
Point  to  TS-aO'  longitude.  The  New  York 
Bight  Apex  is  a  small  part  of  the  New 
York  Bight.  The  New  York  Bight  is  an 
approximately  39,000  km^  area 
extending  seaward  from  Cape  May,  New 
Jersey  to  Montauk  Point,  New  York 
outward  to  the  edge  of  the  continental 
shelf.  Dredged  material  placement  in  the 
New  York  Bight  Apex  began  "officially" 
in  1888  at  a  point  2.5  miles  south  of 
Coney  Island.  At  that  time,  the  New 
York  Harbor  U.S.  Congressional  Act  of 
1888  established  that  the  Supervisor  of 
New  York  Harbor  had  the  authority  to 
grant  permits  for  ocean  disposal.  Ehie  to 
shoaling  off  Coney  Island,  the  dredged 
material  disposal  location  was  moved  in 
1900  to  a  point  one-half  mile  south  and 
eastward  of  Sandy  Hook  Lightship.  In 
1903,  the  location  was  moved  again,  to 
1.5  miles  east  of  Scotland  Lightship. 
Dredged  material  placement  continued 
seaward  of  this  area  for  the  next  70 
years. 

In  1972,  the  Congress  of  the  United 
States  enacted  the  MPRSA  to  address 
and  control  the  dumping  of  materials 
into  ocean  waters.  Title  I  of  MPRSA 
authorized  the  EPA  and  the  USACE  to 
regulate  dumping  in  ocean  waters.  Since 
the  MPRSA  was  enacted,  and  through 
its  subsequent  amendments  (including 
the  Ocean  Dumping  Ban  Acttif  1988, 
which  prohibited  ocean  dumping  of 
sewage  sludge  and  industrial  waste), 
dumping  in  the  New  York  Bight  has 
been  dramatically  reduced  through 
education  and  implementation  actions 
by  EPA,  the  USACE,  the  U.S.  Coast 
Guard,  and  other  agencies.  In  the  New 
York  Bight,  this  has  meant  permanent 
closure  of  the  12-Mile  and  106- Mile 
sewage  sludge  sites,  the  Cellar  Dirt  site, 
the  Acid  Waste  site,  and  the 
Woodbuming  site. 

Regtdations  implementing  the 
MPRSA  are  set  forth  at  40  CFR  Parts  220 
through  229.  With  few  exceptions,  the 
MPRSA  prohibits  the  transportation  of 
material  from  the  United  States  for  the 
purpose  of  ocean  dumping  except  as 
may  be  authorized  by  a  f>ermit  issued 
under  the  MPRSA.  The  MPRSA  divides 
permitting  responsibility  between  EPA 
and  the  USACE.  Under  Section  102  of 
the  MPRSA,  EPA  has  responsibility  for 
issuing  permits  for  all  materials  other 
than  dredged  material  (e.g.,  fish  wastes, 
burial  at  sea).  Under  Section  103  of  the 


MPRSA.  the  Secretary  of  the  Army  has 
the  responsibility  for  issuing  permits  for 
the  ocean  dumping  of  dredged  material. 
This  permitting  authority  has  been 
delegated  to  the  USACE.  Determinations 
to  issue  MPRSA  permits  for  dredged 
material  are  subject  to  EPA  review  and 
concurrence.  Sediments  proposed  for 
ocean  disposal  within  EPA  Region  2  and 
the  USACE  New  York  District  (NYD) 
have  been  separated  into  3  categories 
(see  Supplemental  EIS).  with  Category  I 
being  allowed  for  ocean  disposal 
without  capping.  Category  n  allowed  for 
ocean  disposal  with  capping,  and 
Category  III  prohibited  from  ocean 
disposal. 

Section  102(c)  of  the  MPRSA  also 
provides  that  EPA  may  designate 
recommended  times  and  sites  for  ocean 
dumping,  and  Section  103(b]  further 
provides  that  the  USAGE  should  use 
such  EPA  designated  sites  to  the 
maximum  extent  feasible.  EPA's  ocean 
dumping  regulations  provide  that  EPA's 
designation  of  an  ocean  dumping  site  is 
accomplished  by  promulgation  of  a  site 
designation  in  40  CFR  part  228 
specifying  the  site.  On  October  1. 1986. 
the  Administrator  delegated  the 
authority  to  designate/de-designate 
ocean  dumping  sites  for  dredged 
material  to  the  Regional  Administrator 
of  the  Region  in  which  the  site  is 
located.  EPA  is  proposing  the  de- 
designation  and  termination  of  the  Mud 
Dump  Site  and  simultaneous  HARS 
designation  pursuant  to  the  foregoing 
authorities  and  40  CFR  228.5.  228.6. 
228.10.  and  228.11.  Today's  proposal 
consists  of  a  single  rulemaking  action 
that  would  amend  §  228.15(d)(6)  by 
deleting  existing  language  that  lists  the 
Mud  Dump  Site  as  a  designated  site  and 
simultaneously  replacing  it  with 
language  designating  the  HARS.  It 
should  be  noted  that  MPRSA  site 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  placement  of 
material  at  the  site.  Before  placement  of 
the  Material  for  Remediation  at  the 
HARS  may  commence,  the  USACE  must 
evaluate  permit  applications  according 
to  EPA's  Ocean  Diuinping  Regulations. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  to  the  address  given 
above  on  or  before  the  close  of  the 
public  comment  period  specified  in  the 
DATES  section  of  this  Preunble.  Because 
of  the  September  1,  1997,  deadline  for 
completion  of  this  action  (see  paragraph 
below),  comments  must  be  timely 
received  in  order  to  enable  their 
consideration. 

IIL  Need  for  Remediation 

As  stated  in  a  letter  to  several  New 
Jersey  Congressmen,  signed  by  EPA 


Administrator  Carol  Browner.  then- 
Secretary  of  Transportation  Federico  F. 
Pena,  and  Secretary  of  the  Army  Togo 
D.  West.  Jr.  (July  24. 1996.  3-party 
letter): 

"EPA  will  immediately  begin  the 
administrative  process  for  closure  af  the 
Mud  Dump  Site  by  September  1. 1997. 
The  proposed  closure  shall  be  finalized 
no  later  than  that  date.  Post-closure  use 
of  the  site  would  be  limited,  consistent 
with  the  management  standards  in  40 
CFR  228.11(c).  Simultaneous  with 
closure  of  the  Mud  Dump  Site,  the  site 
and  surrounding  areas  that  have  been 
used  historically  as  disposal  sites  for 
contaminated  material  will  be 
redesignated  under  40  CFR  part  228  as 
the  Historic  Area  Remediation  Site.  This 
designation  will  include  a  proposal  that 
the  site  be  managed  to  reduce  impacts 
at  the  site  to  acceptable  levels  (in 
accordance  with  40  CFR  228.11(c)).  The 
Historic  Area  Remediation  Site  will  be 
remediated  with  imcontaminated 
dredged  material  (i.e.,  dredged  material 
that  meets  current  Category  I  standards  ^ 
and  will  not  cause  significant 
undesirable  effects  including  through 
bioacciunulation)"  (referred  to 
hereinafter  as  "the  Material  for 
Remediation"  or  "Remediation 
Material").  As  also  stated  in  the  July  24, 
1996,  3-Party  Letter  "The  designation  of 
the  Historic  Area  Remediation  Site  will 
assure  long-term  use  of  Category  I 
dredge  material." 

As  discussed  and  documented  in  the 
Supplemental  environmental  impact 
statement  (EIS)  accompanying  today's 
proposed  action  (see  section  IV  of 
preamble,  below),  field  studies  of  the 
New  York  Bight  Apex  have  found 
undesirable  levels  of  bioaccumulative 
contaminants  and  toxicity  in  the  surface 
sediments  of  much  of  the  MDS  and  in 
sediments  immediately  surrounding  the 
MDS.  Further,  it  was  found  that  some  of 
these  sediments  cause  toxicity  in 
amphipod  bioassays.  Amphipods  are 
small-bodied  crustaceans  that  live  in  the 
surface  layers  of  sediment,  and  are 
important  prey  items  for  many  coastal 
marine  organisms.  These  and  other 
organisms  are  used  by  EPA  and  the 
USAGE  to  evaluate  sediment  samples 
from  proposed  dredging  sites. 

While  it  is  impossible  to  quantify  how 
much  of  New  Yori^  Bight  Apex 
contamination  is  the  direct  result  of  past 
dredged  material  disposal,  other  ocean 
dumping  activities  (e.g..  former  sewage 
sludge  disposal  at  the  12-Mile  Site),  or 
other  sources  (e.g.,  via  Hudson  River 
plume  or  atmospheric  deposition),  the . 
presence  of  these  degraded  sediments  in 
the  Apex  is  cause  for  concern. 
Organisms  living  in  or  near  these 
degraded  surface  sediments  in 


neaishore  waters  will  be  continually 
exposed  to  contaminants  until  the 
contaminants  are  buried  by  natural 
sedimentation,  placement  of 
Remediation  Material,  or  otherwise 
isolated  or  removed.  Exposed  sediments 
can  directly  and  indirectly  impact 
benthic  and  pelagic  organisms.  Impacts 
to  terrestrial  organisms  (including 
human  beings)  are  also  possible  if  the 
contaminants  were  to  undergo  trophic 
transfBr. 

EPA  employed  several  types  of 
evaluations  to  determine  the  extent  and 
location  of  potential  environmental 
impacts  in  the  vicinity  of  the  MDS  and 
historic  dredged  material  disposal  areas. 
These  included  the  type  of  amphipod 
bioassays  normally  conducted  on 
sediment  samples  from  proposed 
dredging  sites,  contaminant- 
bioaccumulation  evaluations  of  in&unal 
organisms  and  sediment  from  the  Study 
Area  (a  30  square  nautical  mile  area 
within  the  New  York  Bight  Apex 
encompassing  benthic  areas  that 
showed  evidence  of  dredged  material 
disposal  (presence  of  craters  and 
mounds)),  and  evaluation  of  the  benthic 
community  structure  in  the  potentially 
impacted  areas.  The  results  of  these 
evaluations  and  the  main  factors  that 
make  remediation  necessary  are 
summarized  below. 

Contaminant  Toxicity  * 

Potential  toxicity  of  sediments  was 
evaluated  using  the  same  10-day 
amphipod  [Ampelisca  abdita)  bioassay 
test  used  as  part  of  the  evaluation  of  the 
suitability  of  sediment  for  ocean 
disposal  by  EPA  Region  2  and  the 
USAGE  New  York  District  (NYD).  The 
data  frx>m  amphipod  bioassays  of 
sediments  &t>m  1994  Study  Area 
samples  indicated  widespread  toxic 
conditions  in  sediment  from  areas 
around  the  MDS.  If  these  surface 
sediments  fit>m  the  Study  Area  were 
bom  a  proposed  Region  2/NYD 
dredging  project  site,  the  sediments 
would  have  been  categorized  as 
Category  m  and  found  to  not  meet  the 
limiting  permissible  concentration 
(LPC)  in  EPA's  Ocean  Dumping 
Regulations  (40  CFR  227.27).  and  thus 
would  not  be  permitted  for  disposal  at 
the  MDS. 

Contaminant  Bioaccumulatjon/Trophic 
Transfer 

Contaminant  bioaccumulation  was 
evaluated  by  analyzing  the  tissues  of 
infaiinal  worms  collected  &Y>m  the 
Study  Area  sediments.  Infaunal 
organism  bioaccumulation  of  sediment- 
associated  contaminants  can.  if 
accumulated  to  high  enough  levels, 
result  in  both  acute  and  chronic  impacts 


and  eventually  transform  benthic 
community  structure.  Such  changes  can 
affect  the  food  source  of  demersal 
predators.  When  demersal  predators 
feed  on  infaima  with  contaminated 
tissues,  the  contaminants  can  be 
transferred  to  and  potentially 
accumulate  in  the  predator.  These 
contaminants  can  dien  potentially  be 
consumed  by  humans.  EPA's  evaluation 
of  contaminant  bioaccumulation  in  the 
Study  Area  was  similar  to  the  national 
testing  manual's  (Green  Book)  Tier  IV 
"steady-state"  evaluations,  which  are 
used  in  determining  compliance  with 
the  ocean  dumping  criteria.  The  results 
showed  that  there  were  areas  in  the 
vicinity  of  the  MDS  where  these  benthic 
worms  were  accumulating  undesirable 
levels  of  contaminants  from  the 
sediments. 

Contaminants  in  Sediments 

Contaminant  concentrations  in 
sediments  in  the  vicinity  of  the  MDS 
were  compared  to  National  Oceanic  and 
Atmosphwic  Administration  (NOAA) 
ER-L  (Effects  Range-Low)  and  ER-^ 
(Effects  Range-Median)  values  which 
have  been  derived  from  a  broad  range  of 
biological  and  rh«"'i"*t  data  collected 
sjmoptically  from  field  and  laboratory 
experiments.  Although  ER— L/ER-M 
values  are  not  appropriate  for  regulatory 
decision  making,  they  are  useful  in 
sediment  evaluations  when  considered 
concurrently  with  other  data.  In  general, 
the  comparisons  of  ER-L/ER-M  values 
to  contaminant  levels  in  sediments  frt>m 
parts  of  the  Study  Area  indicated  that, 
based  on  contaminant  levels  in  the 
sedim«it.  negative  biological  effects 
could  be  possible  at  many  stations.  This 
conclusion  is  corroborated  by  the  results 
of  the  toxicity  and  contaminant 
bioaccumulation  tests  described  above. 

Contaminant  Levels  in  Area  Lobsters 

NOAA  tissue  data  bom  lobsters  that 
were  harvested  in  the  New  York  Bight 
Apex  in  1904  revealed  that  PCB  and 
2.3,7,8-TGDD  (dioxin)  concentrations  in 
the  hepatic  tissue  (tomalley)  of  the 
lobsters  were  above  U.S.  Food  and  Drug 
Administration  consumption 
guidelines.  Other  contaminants  were 
also  present  in  the  hepatopancreas  and 
other  tissues,  but  the  concentrations  of 
these  contaminants  were  within 
consumption  guidelines. 

It  must  be  kept  in  mind  that  the 
lobsters  analyzed  in  the  NOAA  study 
were  harvested  from  wild  stocks  in  the 
Apex,  whose  populations  migrate 
seasonally  throt^  the  region,  including 
perhaps  the  SEIS  Study  Area. 
Contamination  of  these  animals  cannot 
be  definitively  linked  to  specific  areas  of 
dredged  material  disposal,  to  other  past 


dumping  activities,  or  to  other  ongoing 
pollution  sources.  Nor  does  the  study 
data  indicate  that  hiunan  consumption 
of  lobster  muscle  tissue  (meat)  presents 
health  risks.  Hov«rever,  the  lobster  study 
data  do  show  that  contaminants  are 
being  accumulated,  and  that  concern 
dbout  potential  hmnan-health  risks  is 
warranted.  This  contaminant  data  set 
complements  other  evidence  of  benthic 
contamination  in  the  Bight  Apex  region. 

Solutions  to  Sediment  Degmdation  in 
the  Study  Area 

Today's  proposal  to  terminate  and  de- 
designate  the  Mud  Dump  Site,  and 
simuhaneoosly  redesignate  the  area  of 
that  site  and  surrounding  degraded 
areas  as  the  Historic  Area  Remediation 
Site  is  amply  supported  by  the  presence 
of  toxic  effects  (a  Category  m  sediment 
characteristic),  dioxin  bioaccimiulation 
exceeding  Category  I  levels  in  worm 
tissue  (a  Category  II  sediment 
characteristic),  ER-L/ER-M  exceedances 
in  some  Study  Area  sediments,  as  well 
as  TGDD/PCB  contamination  in  area 
lobster  stocks.  Individual  elements  of 
the  aforementioned  data  do  not  prove 
that  sediments  within  the  Study  Area 
are  imminent  hazards  to  the  New  York 
Bi^  Apex  ecosystem,  living  resources, 
or  human  health.  However,  the 
collective  evidence  presents  cause  for 
concern,  justifies  the  conclusion  of  the 
July  24, 1996.  3-Party  Letter  that  a  need 
for  remediation  exists,  that  the  site  is 
Impact  Category  I  [see,  40  CFR  228.10). 
and  that  the  site  should  be  managed  to 
reduce  impacts  to  acceptable  levels  (see. 
40  CFR  228.11(c)).  Fur&er  information 
on  the  conditions  in  the  Study  Area  and 
the  surveys  performed  may  be  found  in 
the  Supplemental  Enviroimiental 
Impact  Statement  described 
immediatefy  below. 

IV.  EIS  Development 

Section  102(c)  of  the  National 
Enviroiunental  Policy  Act  of  1969, 
Section  4321  et  seq.  (NEPA)  requires 
that  Federal  ageiu:ies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  object  of 
NEPA  is  to  build  into  the  Agency 
decision  making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  Although 
EPA  activities  have  been  determined  to 
be  "functionally  equivalent"  with 
NEPA,  EPA  has  voluntarily  undertaken 
to  prepare  an  EIS  when  designating 
ocean  dumping  sites.  See,  39  FR 16186 
(May  7. 1974). 

In  August  1982,  EPA  published  a  final 
EIS  entitled.  "Enviroimiental  Impact 
Statement  for  the  New  York  Dredged 
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Material  Disposal  Site  Designation." 
The  EIS  assessed  the  environmental 
impacts  of  establishing  an  ocean    ' 
disposal  site  for  100  million  cubic  yards 
(mcy)  of  dredged  materials  generated 
within  the  Port  of  New  York  and  New 
Jersey.  After  completion  of  the 
environmental  studies  and  publication 
of  the  EIS,  EPA  designated  the  Mud 
Dump  Site  as  an  Impact  Category  I 
disp^al  site  on  May  4, 1984  at  49  FR 
19012  (see,  40  CFR  228.10(c)).  The 
resulting  rule  specifying  the  Mud  Dump 
Site  established  a  capacity  of  100  mcy 
(see,  40  CFR  228.15(d)(6)). 
Approximately  68  mcy  of  dredged 
material  has  been  disposed  of  at  the 
Mud  Dump  Site  since  that  designation; 
the  remaining  capacity  of  the  Mud 
Dump  Site  is  affected  by  a  variety  of 
factors,  including  dis{>osal  strategies 
and  mound  height  restrictions  for 
dredged  material.  Consistent  with  the 
need  for  remediation  and  the  above- 
quoted  provision  of  the  July  24,  1996,  3- 
Party  letter,  on  September  11, 1996.  EPA 
aimounced  the  following  actions:  (1) 
Modification  of  the  scope  of  the  existing 
supplemental  environmental  impact 
statement  (EIS)  by  eliminating  the 
proposal  to  expand  the  Mud  Dump  Site 
for  Category  11  dredged  material 
disposal;  and  (2)  implementation  of  the 
Jiily  24. 1996.  3-Party  letter  by  closing 
the  Mud  Dump  Site  by  September  1 , 
1997,  and  simultaneously  designating 
the  HARS  for  the  purpose  of 
remediation.  Accordingly.  EPA  has 
prepared  a  Supplemental  EIS  entitied, 
"Supplement  to  the  Environmental 
Impact  Statement  on  the  New  York 
Dredged  Material  Disposal  Site 
Designation  for  the  Designation  of  the 


Historic  Area  Remediation  Site  (HARS) 
in  the  New  York  Bight  Apex."  The 
document  addresses  the  environmental 
considerations  relevant  to  the  HARS, 
and  identifies  the  Priority  Remediation 
Area  (PRA)  within  the  HARS.  Anyone 
desiring  a  copy  of  the  Supplemental  EIS 
may  obtain  one  bova  the  address  given 
above. 

The  action  discussed  in  the 
Supplemental  EIS  is  the  simultaneous 
termination/de-designation  of  the  Mud 
Dimip  Site  and  designation  of  the 
HARS.  The  appropriateness  of  placing 
specific  material  at  a  designated  site  is 
determined  on  a  case-by-case  basis  as 
part  of  the  process  of  issuing  permits 
under  the  MPRSA.  The  Category  II 
capacity  of  the  existing  Mud  Dump  Site 
will  be  reached  by  September  1, 1997. 
The  basis  for  this  limit  is  explained  in 
the  Mud  Dump  Site  Management  and 
Monitoring  Plan  (SMMP),  which  can  be 
obtained  by  contacting  Douglas  A. 
Pabst.  EPA  Region  2.  at  (212)  637-3797 
(E-mail  pabst.douglas9epamail.epa.gov) 
or  Brian  May.  USACE-New  York  Distiict 
(NYD).  at  (212)  264-1853  (E-mail: 
Brian.Mav9NAN01.USACE.Army.Mil). 

The  following  alternatives  were 
evaluated  in  detail  in  the  Supplemental 
EIS: 

1.  No  Action 

Under  this  alternative,  there  would  be 
no  designation  of  a  HARS  in  the  New 
York  Bight  Apex  for  the  placement  of 
Remediation  Material.  With  the  no 
action  alternative.  Category  D  dredged 
material  capacity  will  be  reached  by 
September  1.- 1997;  no  Category  11 
disposal  will  be  allowed  at  the  Mud 
Dump  Site  after  capacity  is  reached.  The 
disposal  of  Category  I  dredged  materials 


would  continue  until  the  capacity  of  the 
Mud  Dump  Site  is  reached  (i.e..  31  mcy 
of  Category  I).  There  would  be  no 
change  to  the  size  or  management  of  the 
present  Mud  Dump  Site.  EPA  has  not 
selected  the  no  action  alternative 
because  this  alternative  does  not  allow 
for  any  remediation  of  the  degraded 
sediments  outside  the  Mud  Dump  Site. 

2.  Closure  of  the  Mud  Dump  Site  With 
No  Designation  of  the  HARS 

Under  this  alternative,  the  Mud  Dump 
Site  would  be  closed/de-designated  by 
September  1, 1997.  and  there  would  be 
no  designation  of  the  HARS.  Similar  to 
the  no  action  alternative,  this  option 
does  not  allow  for  any  remediation  of 
degraded  sediments  inside  or  outside  of 
the  Mud  Dump  Site,  and  thus  was  not 
selected. 

3.  Remediation  (Preferred  Alternative) 

Under  the  remediation  alternative 
(which  is  the  subject  of  today's 
proposed  rule),  there  would  be 
simultaneous  closure/de-designation  of 
the  Mud  Dump  Site  and  designation  of 
the  HARS  by  September  1. 1997.  The 
proposed  HARS.  which  will  include  the 
2.2  square  nautical  mile  area  of  the  Mud 
Dump  Site,  would  be  an  approximately 
15.7  square  nautical  mile  area  located 
approximately  3.5  nautical  miles  east  of 
Highlands,  New  Jersey  and  7.7  nautical 
miles  south  of  Rockaway.  New  York. 
The  Mud  Dump  Site  is  located 
approximately  5.3  nautical  miles  east  of 
Highlands,  New  Jersey  and  9.6  nautical 
miles  south  of  Rockaway,  New  York. 
The  proposed  HARS  %vill  include  the 
following  three  areas  (See  Figiire  1): 
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Priority  Remediation  Area  (PRA):  A 
9.0  square  nautical  mile  area  to  be 
remediated  with  at  least  1  meter  of 
Remediation  Material.  The  PRA 
encompasses  the  area  of  degraded 
sediments  as  described  in  greater  detail 
in  the  Supplemental  EIS. 

Buffer  Zone:  An  approximately  5.7 
square  nautical  mile  area  (0.27  nautical 
mile  wide  band  around  the  PRA)  in 
which  no  placement  of  the  Material  for 
Remediation  will  be  allowed,  but  may 
receive  Material  for  Remediation  that 
incidentally  spreads  out  of  the  PRA. 

No  Discharge  Zone:  An  approximately 
1.0  square  nautical  mile  area  in  which 
no  placement  or  incidental  spread  of 
Material  for  Remediation  is  allowed. 

Remediation  would  be  accomplished 
by  covering  all  areas  within  the  PRA, 
prioritized  by  the  degree  of  degradation, 
with  at  least  a  1  meter  cap  (minimum 
required  cap  thickness)  of  the  Material 
for  Remediation. 

The  Supplemental  EIS  selects 
remediation  as  the  preferred  alternative 
fbllowing  a  comparison  of  the  four 
proposed  project  alternatives.  The 
remediation  siltemative  would  reduce 
the  toxicity  of  area  sediments  to 
sensitive  marine  organisms  and  would 
decrease  the  contaminant  bioavailability 
and  possible  sublethal  effects  to  fish  and 
shellfish  resources,  thereby  reducing 
potential  trophic  transfer  of 
contaminants  to  piscivorous  marine 
birds,  mflmmalg  and  human  beings.  As 
stated  in  the  July  24, 1996. 3-Party 
letter.  "Simultaneous  with  closureof 
the  MDS,  the  site  and  surrounding  areas 
that  have  been  used  historically  as 
disposal  sites  for  contaminated  material 
will  be  redesignated  under  40  CFR  part 
228  as  the  Historic  Area  Remediation 
Site.  This  designation  will  include  a 
proposal  that  the  site  be  managed  to 
reduce  impacts  at  the  site  to  acceptable 
levels  (in  accordance  with  40  CFR 
228.11(c))."  As  further  stated  in  the  July 
24. 1996.  3-Party  Letter  "The 
designation  of  the  Historic  Area 
Remediation  Site  will  assure  long-term 
use  of  category  I  dredge  material."  A 
draft  SMMP  for  the  HARS  has  been 
prepared  and  may  be  obtained  by 
contacting  Douglas  A.  Pabst,  EPA 
Region  2,  at  (212)  637-3797  (E-mail: 
pabst.douglas9epamail.epa.gov)  or 
Brian  May.  USACE-New  Yorii  District 
(NYD).  at  (212)  264-1853  (E-mail: 
Brian.May©NAN01. USAGE.  Army  .Mil). 

4.  Restoration 

Under  the  restoration  alternative, 
there  would  be  the  simultaneous 
closure/de-designation  of  the  Mud 
Dump  Site  and  designation  of  the  HARS 
by  September  1, 1997.  The  HARS  would 
include  the  present  area  of  the  Mud 


Dump  Site  and  areas  outside  the  Mud 
Dump  Site  found  to  be  degraded  by 
historical  dredged  material  disposal. 
The  restoration  work  would  be 
conducted  by  covering  degraded 
sediment  areas  with  at  least  a  one  meter 
cover  of  sandy  Material  for  Remediation 
(0  to  10%  fines).  Restoration  work 
would  be  prioritized  by  the  degree  of 
degradation — that  is,  areas  exhibiting 
the  greatest  degradation  would  be 
restored  first.  EPA  did  not  select  this 
alternative  since  it  would  have 
contributed  to  a  loss  of  mud,  and 
muddy  sand  habitats,  with  possible 
negative  effects  to  living  resources  (e.g., 
lobster  and  winter  flounder).  Further, 
there  is  limited  availability  of  sandy 
Material  for  Remediation  from  New 
York-New  Jersey  Harbor  and 
surrounding  areas,  and  no  dedicated 
funding  for  obtaining  suitable  material 
from  other  sources  (e.g.,  inlet  projects  or 
mining  sites).  This  could  make 
restoration  infeasible  or  result  in  a  much 
longer  restoration  period  than 
Alternative  3,  with  continued  exposure 
of  degraded  sediments  to  the  biotic  zone 
of  the  New  York  Bight.  In  addition,  one 
of  the  objectives  of  the  July  24, 1996,  3- 
Party  letter  is  that  the  designation  of  the 
Historic  Area  Remediation  Site  assures 
long-term  use  of  Catespry  I  dredged 
material. 

V.  Piupu— u  Ac:tion 

Today's  proposal  would  implement 
Alternative  3  of  the  Supplemental  EIS. 
The  proposed  HARS  (which  includes 
the  2.2  square  nautical  mile  Mud  Dump 
Site)  is  a  15.7  square  nautical  mile  area 
located  approximately  3.5  nautical 
miles  east  of  Highlands,  New  Jersey,  and 
7.7  nautical  miles  south  of  Rockaway, 
New  York,  and  bounded  by  the 
coordinates  shown  in  Table  1. 

In  order  to  reduce  adverse  effects  that 
have  occiured  within  the  HARS  (see.  40 
CFR  228.11(c)).  use  of  the  site  would  be 
limited  to  the  placement  of  Remediation 
Material.  Remediation  Material,  as 
provided  in  the  July  24, 1996,  3-part^ 
letter,  is  "uncontaminated  dredged 
material  (i.e.,  dredged  material  that 
meets  current  Category  I  standards  and 
will  not  cause  signiJBcant  undesirable 
effects,  including  through 
bioacounulation)".  Based  upon 
evaluation  for  environmental  impact 
imder  40  CFR  part  227,  subpart  B, 
material  to  be  used  for  remediation  must 
satisfy  the  criteria  of  40  CFR  227.6  and 
227.27  and  not  indicate  a  potential  for 
short  term  (acute)  impacts  or  long  term 
(chronic)  im{>acts.  Consistent  with 
achieving  the  objective  of  remediating 
the  HARS  to  acceptable  levels  of  impact, 
material  to  be  used  for  remediation  will 
possess  characteristics  that 


demonstrably  contribute  to  the 
improvement  of  conditions  within  the 
area  in  which  they  are  to  be  placed  so 
as  to  enable  development  of  sustainable 
and  diverse  communities  of  healthy 
benthic  marine  life. 

If  at  any  time  remediation  operations 
at  the  site  cause  significant  adverse 
environmental  impacts,  EPA  will  place 
such  additional  limitations  on  site  use 
as  are  necessary  to  reduce  the  impacts 
to  acceptable  levels,  particularly  taking 
into  account  the  following  factors: 
movement  of  materials  into  estuaries  or 
marine  sanctuaries,  or  onto  oceanfront 
beaches,  or  shorelines;  movement  of 
materials  toward  productive  fishery  or 
shell  fishery  areas;  absence  from  the 
HARS  of  pollution-sensitive  biota 
characteristic  of  the  general  area; 
progressive,  non-seasonal  changes  in 
water  quality  or  sediment  composition 
at  the  HARS.  when  these  changes  are 
attributable  to  material  placed  at  the 
HARS;  progressive,  non-seasonal 
changes  in  composition  or  numbers  of 
pelagic,  demersal,  or  benthic  biota  at  or 
near  the  HARS,  when  these  changes  are 
attributable  to  the  material  placed  at  the 
HARS;  and  accumulation  of 
constituents  from  the  material  in  marine 
biota  near  the  HARS.  See,  40  CFR 
228.10. 

VI.  Site  DesignatioB  Criteria 

Under  40  CFR  228.5,  five  general 
criteria  are  used  in  the  selection  and 
approval  of  sites  under  section  102  of 
the  MPRSA  for  continuing  use.  Pursuant 
to  §  228.5(a),  sites  are  selected  so  as  to 
minimize  interference  with  other 
marine  activities,  particularly  avoiding 
areas  of  existing  fisheries  or  shell 
fisheries,  and  areas  of  heavy 
navigational  use.  For  additional 
information  on  §  228.S(a)  see  sections 
3.5,  4.0,  4.1.  4.2,  4.2.1,  4.2.2,  and  4.2.4 
of  the  Supplemental  EIS.  Pursuant  to 
§  228.5(b),  sites  are  situated  such  that 
temporary  water  quality  perturbations 
caused  by  site  operations  would  be 
expected  to  be  reduced  to  normal 
ambient  levels  before  reaching  any 
beach  shoreline,  sanctuary  or 
geographically  limited  fishery  area.  For 
additional  information  on  §  228.5(b)  see 
Sections  3.2.4.  4.2.2,  4.2.3,  and  5.0  of 
the  Supplemental  EIS.  Pursuant  to 
§  228.5(c),  if  site  designation  studies 
show  that  any  interim  site  does  not  meet 
the  site  selection  criteria,  use  of  such 
site  shall  be  terminated  as  soon  as  an 
alternate  site  can  be  designated. 
Pursuant  to  §  228.5(d).  site  size  is 
limited  in  order  to  localize  for 
identification  and  control  any 
immediate  adverse  impacts,  and  to 
focilitate  effective  monitoring  for  long- 
range  effects.  For  additional  information 


on  §  228.5(d)  see  Section  5.0  of  the 
Supplemental  EIS.  Pursuant  to 
§  228.5(e),  EPA  will,  wherever  feasible, 
designate  sites  beyond  the  edge  of  the 
continental  shelf  or  sites  that  have  been 
historically  used.  For  additional 
information  on  §  228.5(e)  see  Sections 
3.2.1  and  3.2.2  of  the  Supplemental  EIS. 

As  described  in  Chapter  4  of  the 
Supplemental  EIS,  today's  proposal 
complies  with  the  general  criteria  of 
§  228.5.  Specifically,  the  HARS,  which 
will  be  remediated  to  improve  its 
current  condition,  is  not  in  a 
geographically  limited  fishery  area,  is 
not  in  a  major  navigation  area  and 


otherwise  has  no  geographically  limited 
resource  values  that  are  not  abundant  in 
other  parts  of  this  coastal  VB^on.  The 
Material  for  Remediation  placed  at  the 
site  vtrill  not  reach  any  significant  areas 
such  as  a  marine  sanctuary,  beach,  or 
other  important  natural  resource  area 
(i.e.,  the  buffer  zone  ensures  that 
transport  beyond  the  HARS  boimdaries 
during  initial  mining  is  avoided). 
Neither  the  HARS  nor  the  existing  Mud 
Diimp  Site  are  interim  sites,  and  the 
HARS  has  an  appropriately  limited  size 
that  will  allow  for  effective  monitoring 
and  localize  impacts.  Although  the  site 
is  not  located  off  the  Continental  Shelf, 


it  is  located  in  an  area  previously 
afiiected  by  historical  dredged  material 
disposal.  Use  of  a  site  off  the 
Continental  Shelf  is  not  feasible  because 
a  major  imderlying  pu^xMe  of  the 
HARS  designation  is  to  provide  for 
remediation  of  such  historically  used 
areas,  and  these  areas  are  located  on  the 
continental  shelf. 

Section  228.6  of  the  Ocean  Dumping 
Regulations  also  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
site.  These  11  specific  criteria  were  also 
considered  in  developing  today's 
proposed  rule,  as  described  below,  and 
dociunented  in  the  Supplemental  EIS. 


1.  Geoemphical  position,  depth  of  water,  bottom  topography  and  distance  from  coast  (40  CFR  228.6(aXl):  The 
HARS  (wWch  includes  the  2.2  square  nautical  area  of  the  mile  Mud  Dump  Site)  is  a  15.7  square  nautical  mile  area 
located  approximately  3.5  nautical  miles  east  of  Highlands.  New  Jersey  and  7.7  nautical  miles  south  of  Rockaway, 
New  York,  oounded  by  the  following  coordinates: 

TABLE  1 


Point 


A 
M 

P 
R 
S 
V 


Latitude 
DMS 


40^5'39"N 
40^5'39"  N 
40^1 '19"  N 
40^1 '1 9"  N 
40^1 '52"  N 
40^1 '52"  N 


Longitude 
DMS 


73*53'55"  W 
73*48'58"W 
73»48'57"  W 
73*52'30"W 
73»53'55"  W 
73«52'30"W 


Latitude 
DDM 


40*25.65'N 
40'25.65'N 
40^1 .3^N 
40^1.32- N 
40^1 .87' N 
40^1 .87' N 


Longiiude 
DDM 


TS-saa^w 

73*48.97'  W 
73*48.95'  W 
73'52.50'W 
73"53.92'W 
73'52.50'W 


DMS  -  Degrees,  Minutes,  Seconds 
DDM  «  Degrees,  Decimal  Minutes 

The  proposed  HARS  includes  the  following  3  areas:  j.       ....,      .,        »       t » i:-»i«- 

Priority  Remediation  Area  (PRA):  9.0  square  nautical  mile  area  to  be  remediated  with  at  least  1  meter  of  Remediation 
Material,  bounded  by  the  following  coordinates: 

TABLE  2 


Point 

Latitude 
DMS 

Longitude 
(>MS 

Latitude 
DDM 

Longitude 
I»M 

B 

40'25'23"  N 

73*53'34"W 

40*25.38' N 

73*53.57' W 

n 

40'25'22"N 

73*52WW 

40*25.37' N 

73*52.13' W 

p 

40*23'13"N 

73*52D9"W 

40*23.22- N 

73*52.15' W 

G 

H 

40'23'13"  N 

73*51 '28"  W 

40*23.22' N 

73*51 .4^1^ 

AfmAV  N 
40'22'41"  N 

73*51 -28"  W 
73*50'43"  W 

40*22.68' N 
"        40*22.88' N 

73*51 .47' W 

1 

73*50.72' W 

L 

40'25'22"N 

73*50'44"W 

40*25.37' N 

73*50.73' W 

N 

40r25'22"N 

73*49'19"  W 

40*25.37'  N 

73*49.32' W 

o 

40*21 '35"  N 

73"49'19"  W 

40*21.58' N 

73*49.32' W 

Q 

40*21 '36"  N 
40*22'08"N 
40*22D8"N 

73*52'08"W 
73*521»"W 
73*5334"  W 

40*21  .ecN 
40*22.13'  N 
40*22.13'  N 

73*52.13' W 

T  

73*52.13' W 

U 

73*53.57' W 

DMS  -  Degrees.  Minutes.  Seconds 
DDM  m  Degrees,  Dectmal  Minutes 
Water  depths  within  this  area  range  from  40  feet  (12  meters)  to  138  feet  (42  meters).  The  bottom  topography  is 
characterized  bv  mounds  from  previous  disposal  activities  that  graduaUy  slope  downward  toward  the  soutiwast  near 

*3u/fer°Zdne;  an  Approximately  5.7  square  nautical  mUe  area  (0.27  nautical  mile  wide  band  around  the  PR^ijJ 
which  iio  pbcement  of  the  Material  fo?  Remediation  will  be  allowed,  but  which  may  receive  Remediation  Material 
that  incidentally  spreads  out  of  the  PRA,  bounded  by  the  following  coordinates: 

Tables 


Paim 

Latitude 
DMS 

LonaNuda 
DMS 

Latitude 
DOM 

Longiiude 

A _... 

40*25'39"N 

73*53«"W 

40*25.66' N 

73*53.9?W 

2A27A 


Farfm^l    VMriatw    /    Vnl     R7     Nn     Q7    /    TiieoHnv     Mnv    13     IQQ?    /    I>rrknnanH    Riilc 


/    ir-1      est     XT^ 


mAm.,,       Vfmr     14       1007      /     PmnTMoH     RllIfM 
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Table  3— Continued 


Poin 

Latrtude 
DMS 

Longitude 

Latitude 
DDM 

Longitude 
DDM 

B  

40'25'23"N 

73«53'34 "  W 

40*25.38- N 

73*53.57'  W 

C  . 

4(«5'39"N 

73*5 1 '48"  W 

40*25.65-  N 

73*51 .80' W 

D 

40«25'22"N 

73»52'08 "  W 

40*25.37'  N 

73*52.13'  W 

E  

A(r23'46"  H 

73*51 '48"  W 

40*23.80- N 

73*51 .80' W 

F  

40"23'13"  N 

73*52'09"  W 

40*2322- N 

73*52.15'  W 

G 

40«23'13 "  N 

73*51 '28"  W 

40*23.22- N 

73*51 .47- W 

H 

4(r22'41 "  N 

73*5r28"W 

40*22.68' N 

73*51 .47- W 

1 

40"22'41"N 

73*50'43"  W 

40*22  dS-N 

73*50  72'W 

J 

40'23'48"  N 

73*51-06"  W 

40*23.80- N 

73*51.10- W 

K 

40^5-39"  N 

73*51-06"  W 

40*25.65'  N 

73*51.10- W 

L 

40^5-22"  N 

73*50-44 "  W 

40*25.37'  N 

73*50.73-  W 

M 

4(«5'39"  N 

73*48-58"  W 

40*25.65'  N 

73*48.97'  W 

N 

40-25'22"N 

73*49-19"  W 

40*25.37'  N 

73*49.32- W 

0 

40^1-35"  N 

73*49-19-'  W 

40*21.58' N 

73*49.32-  W 

P  

A0r2V^9rN 

73*48-57 "  W 

40*21.32- N 

73*48.95-  W 

Q 

40^1 '36"  N 

73*52-08-  W 

40*21.60- N 

73*52.13- W 

R 

4(W1'19"N 

73*52-30"  W 

40*21.32- N 

73*52.50-  W 

S  

40^1 '52"  N 

73*53^"  W 

40*21.87- N 

73*53.92- W 

T 

40'22'08'N 

73*52D8"W 

40*22.13'  N 

73*52.13-  W 

U 

40-22'Oe-N 

73*53-34"  W 

40*22.13-  N 

73*53.57'  W 

V  

40^1-52"  N 

73*52-30"  W 

40*21.87' N 

73*52.50'  W 

DMS  -  Degrees,  Minutes,  Seconds 
DDM  s  Degrees,  Decimal  Minutes 

No  Discharge  Zone:  an  approximately  1.0  square  nautical  mile  area  in  which  no  placement  or  incidental  spread 
of  the  Material  for  Remediation  is  allowed,  bounded  by  the  following  coordinates: 

Table  4 


Latitude 
DMS 

Longitude 

Latitude 
DDM 

Longitude 
DDM 

c „. 

E „. 

J 

K  

40*25-39"  N 
40*  23-  48-'  N 
40*  23'  48"  N 
40*  25-  39"  N 

73*51-48"  W 
73*  51' 48"  W 
73*  51- 06"  W 
73*  51- 06"  W 

40*25.65-  N 
40*  23.80-  N 
40*  23.80- N 
40*  25.65'  N 

73*51 .80- W 
73*  51 .80- W 
73*51. lO-W 
73*  51.10- W 

OMS  «  Degrees.  Minutes,  Seconds 
DDM  -  Degrees.  Decimal  Minutes 


For  additional  information  see 
Sections  3.1.  3.2.2,  3.3.1.  3.3.4.  4.1.  4.2. 
4.2.9  of  the  Supplemental  EIS. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases  (40  CFR  228.6(a)(2)): 
There  are  substantial  living  nmrinp 
resources  that  breed,  spawn,  feed  and 
transit  the  proposed  HARS  in  both 
juvenile  and  adult  phases.  These 
biological  resources  are  utilized  by 
commercial  and  recreational  fishermen. 
Placement  of  the  Material  for 
Remediation  at  the  HARS  is  intended  to 
help  improve  the  sediment  conditions 
in  the  area,  and  thus  should  be 
beneficial  to  marine  life. 

Approximately  30  species  of  whales, 
seals,  and  dolphins  are  observed  in  the 
mid- Atlantic  area  in  the  course  of  their 
migration.  Three  endangered  and  two 
threatened  species  of  sea  turtles  are 
found  in  the  mid-AUantic.  Two  of  the 
five,  the  Kemp's  ridley  and  loggerhead 
turtle,  are  known  to  occur  near  shore. 
Fin  and  humpback  whales  occur  in  both 


near  shore  and  offshore  waters.  Several 
species  of  seabirds  breed  in  the  middle 
AUantic  states,  with  New  Jersey  and 
Long  Island  harboring  the  largest 
nesting  areas.  Of  particular  concern  are 
the  least  tern,  roseate  tern,  and  the  black 
skimmer,  as  the  present  populations  of 
these  species  are  greaUy  reduced  over 
historic  population  sizes.  The  HARS  lies 
within  the  AUantic  Flyway  through 
which  over  three  million  migratory 
waterfowl  travel  annually.  Although 
these  activities  occur  in  the  vicinity  of. 
the  proposed  HARS.  no  feature  of  the 
life  history  of  valuable  organisms  is 
known  to  be  unique  to  the  area. 

With  respect  to  endangered  and 
threatened  species,  informal 
consultation  was  conducted  wdth  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
and  the  National  Marine  Fisheries 
Service  (NMFS).  The  USFWS  concurred 
with  EPA's  determination  that  species 
under  its  jurisdiction  would  not  likely 
be  adversely  affected  by  the  proposed 
action.  EPA  prepared  a  Biological 
Assessment  of  the  proposed  action  on 


four  species  under  NMFS  jurisdiction: 
Kemp's  ridley  sea  tiutle,  loggerhead  sea 
turtle,  humpback  whale,  and  the  fin 
whale.  The  Biological  Assessment, 
which  concludes  that  the  pro{>osed 
action  is  not  likely  to  afi^ect  these  four 
species,  is  available  upon  request  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  MFORMATION  CONTACT  section. 
For  additional  information  see  Sections 
3.4,  3.5,  4.2.2,  4.3.1.4,  4.3.2.4.  4.3.3.4  of 
the  Supplemental  EIS. 

3.  Loaition  in  relation  to  beaches  and 
other  amenity  areas  (40  CFR 
228.6(a)(3)):  There  are  heavily  used 
beaches,  public  shorelines  and 
recreational  facilities  on  the  southern 
coast  of  Long  Island,  New  York,  and  the 
Atlantic  shore  of  New  Jersey.  The  HARS 
encompasses  all  benthic  areas  that  EPA 
has  determined  are  appropriate  for 
remediation  and  show  evidence  of 
dredged  material  disposal  and/or 
historical  ocean  dumping  activities  as 
foimd  within  the  30  square  nautical 
mile  Stu4y  Area  evaluated  in  the  SEIS. 
Portions  of  the  ocean  front  beaches  in 


New  Jersey  will  be  as  close  as  3.5 
nautical  miles  west  of  the  HARS; 
amenity  areas  in  Long  Island,  New  YoAr 
will  be  7.4  nautical  miles  from  the 
HARS.  Given  the  rapid  dissipation 
characteristics  of  dredge  plumes  (i.e., 
plume  dilution  after  two  hours,  based 
on  total  suspended  solids,  ranged  from 
approximately  64,000:1  to  557,000:1) 
and  that  virtually  all  released  materials 
setUe  to  the  bottom  near  the  release 
point,  the  Material  for  Remediation 
placed  in  the  HARS  would  not 
adversely  affect  beaches  or  similar 
amenities.  For  additional  information 
see  Sections  3.1, 4.2.1, 4.2.3  of  the 
Supplemental  EIS. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of ,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  ifany{AO 
CFR  228.6(a)(4)):  Approximately  41  mcy 
of  the  Material  for  Remediation  will  be 
placed  at  the  HARS.  This  estimate  is 
based  upon  the  placement  of  a  1  meter 
cap  (minimum  required  cap  thickness) 
of  the  Material  for  Remediation  on 
sediments  within  the  PRA.  This  volume 
is  an  estimate;  past  capping  experience 
suggests  that  the  actual  remediation 
volume  will  be  higher  due  to  settling 
and  mounding  of  the  material.  The 
Material  for  Remediation  wrill  be 
generated  through  the  maintenance  and 
development  of  navigation  chaimels  and 
berthing  areas  in  the  Port  of  New  York 
and  New  Jersey  and  surrounding  areas, 
and  could  also  be  generated  as  a  residt 
of  non-navigational  dredging.  All  of  the 
materials  would  be  transported  to  the 
HARS  by  dump  scow  or  hopper  dredge. 
The  Material  for  Remediation  placed  in 
the  HARS  woidd  not  be  containerized  or 
packaged.  For  additional  information 
see  Sections  3.2.3,  3.2.4,  and  5.0  of  the 
Supplemental  EIS. 

5.  Feasibility  of  surveillance  and 
monitoring  (40  CFR  228.6(a)(5)): 
Surveillance  of  the  site  can  be 
accomplished  by  boat,  helicopter, 
disposal  inspectors  aboard  barges, 
scows,  and  tugboats,  or  through  radar  or 
satellite.  This  effort  would  be  conducted 
jointly  by  the  EPA— USACE  New  York 
District .  and  the  U.S.  Coast  Guard.  The 
EPA  has  developed  a  draft  HARS  SMMP 
which  covers  post-closure  activities  at 
the  Mud  Dump  Site  and  remediation 
activities  within  the  HARS  upon  its 
designation  (see  below  for  information 
on  obtaining  the  HARS  SMMP).  The 
HARS  will  be  managed  to  reduce 
impacts  at  the  site  to  acceptable  levels 
(in  accordance  with  40  CFR  228.11  (c)). 
For  additional  information  see  Sections 
3.2.4. 4.3.1.7,  4.3.2.7, 4.3.3.7,  4.3.4.7. 
and  5.0  of  the  Supplemental  EIS. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 


area,  including  prevailing  current 
direction  and  velocity,  if  any  (40  CFR 
228.6(a)(6)):  Prevailing  long-term 
currents  in  the  New  York  Bight,  which 
includes  the  area  of  the  HARS,  are  to  the 
southwest  at  mean  speeds  of 
approximately  3.7  cm/second,  with  an 
occasional  clockwise  eddy  in  the  Bight 
Apex.  Surface  waves  are  generally  less 
than  2  meters  in  height  except  during 
major  storms  which  occur  most 
frequently  in  the  fall  and  winter 
seasons.  Wave-induced  near  bottom 
currents  are  greater  than  20  cm/second 
only  when  surface  wave  heights  exceed 
3  meters,  wave  periods  are  in  excess  of 
10  seconds,  and  storm  centers  are  to  the 
east  or  southeast  These  wave 
conditions  are  encountered  less  than 
3%  of  the  time  in  the  fall  and  winter, 
and  less  than  1%  of  the  time  in  the 
spring  and  summer.  Near  bottom 
oscillatory  currents  at  the  HARS  are 
relatively  weak  with  maximum  speeds 
on  the  order  of  10  cm/s.  Mean  ciirrents 
are  also  weak,  with  direction  that  is 
dependent  upon  location,  water  depth, 
and  bottom  topography. 

Short  term  dispersion  in  the  water 
column  is  a  function  of  tidal  forces  and 
currents  at  the  time  of  placement 
Deposited  Remediation  Material 
sediments  are  relatively  stable  under 
non-storm  conditions.  Resuspension 
and  dispersion  after  deposition  is 
primarily  caused  by  major  storm  activity 
and  the  most  intense  storms  can 
resuspend  and  transport  sandy 
sediments  deposited  in  less  than  20  m 
of  water.  Any  potential  for  transport  of 
the  Material  for  Remediation  to  beaches 
and  amenities  is  negligible.  For 
additional  information  see  Sections 
3.3.3.  3.3.4,  3.3.5,  3.3.6.  3.3.7,  3.3.8.  and 
4.2.3  of  the  Supplemental  EIS. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects)  (40 
CFR  228.6(a)(7)):  The  NY  Bight  Apex 
has  been  historically  utilized  for  ocean 
disposal  of  dredged  material  and  a 
variety  of  waste  products  since  the 
IBOO's  (e.g..  building  materials,  sewage 
sludge,  industrial  waste).  Ocean 
disposal  of  garbage  was  eliminated  in 
1934;  other  industrial  waste  product 
disposal  practices  ended  as  a  result  of 
the  passage  of  the  Ocean  Dumping  Ban 
Act  (sewage  sludge  disposal  ended  in 
1992).  The  size  of  the  PRA  within  the 
HARS  is  9.0  square  nautical  miles.  For 
additional  information  see  Sections 
3.2.1.  3.2.2.  3.2.3,  4.3.1.1. 4.3.2.1.  and 
4.3.3.1  of  the  Supplemental  EIS. 

As  previously  (uscussed  in  today's 
preamble  and  further  explained  in 
Chapters  1  and  3  of  the  Supplemental 
EIS  accompanying  today's  proposal, 
field  surveys  have  identified  areas  of 


sediments  exhibiting  unacceptable 
toxicity  to  amphipods  and  elevated 
levels  of  bioacciunulative  contaminants 
within  the  MDS  and  surrounding  areas. 
Although  precise  quantification  of  the 
sources  of  such  contamination  is  not 
possible  (with  potential  sources 
including  historical  dredged  material 
disposal,  former  12-Mile  Site  sewage 
sludge  diunping,  the  Hudson  River 
Plimie,  and  atmospheric  deposition),  the 
presence  of  degraded  sediments 
exhibiting  unacceptable  toxicity  and/or 
unacceptable  bioaccumidation  is  cause 
for  concern.  Bathymetric  and  side  scan 
data  show  evidence  of  dredged  material 
disposal  mounds  in  the  Supplemental 
EIS  study  area.  The  available 
information,  as  documented  in  the 
accompanying  Supplemental  EIS, 
supports  both  the  closure  of  the  MDS 
and  designation  and  remediation  of  the 
HARS. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean 
(40  CFR  228.6(a)(8)):  The  site  is  located 
in  the  entrance  to  New  York  Harbor.  It 
is  within  the  precautionary  zone 
established  by  the  U.S.  Coast  Guard  for 
commercial  and  recreational  ship  traffic. 
Discussions  with  local  harbor  pilots 
indicate  that  the  proposed  activities  at 
the  HARS  will  not  interfere  with 
commercial  navigation  activity.  Neither 
desalination  nor  fish  or  shellfish  culture 
occiu?  near  the  site.  This  action  is 
intended  to  help  improve  sediment 
conditions  in  the  area,  and  thus  should 
be  beneficial  to  fishing.  Sand  mining  in 
the  area  of  the  HARS  has  been 
precluded  by  a  1996  statement  of  policy 
from  the  Minerals  Management  Service 
(MMS).  In  a  related  matter,  the  MMS 
has  stated  that  areas  of  low  petroleuun 
potential  in  the  vicinity  of  the  site  are 
under  minatorium  for  oil  and  gas 
exploration.  The  HARS  is  not  a 
scientifically  important  area.  For 
additional  information  see  Sections  3.5. 
4.2.1. 4.2.2.  4.2.4. 4.2.5.  4.2.5.1.  4.2.5.2. 
4.2.6.  and  4.2.8  of  the  Supplemental 
QS. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment  or 
baseline  surveys  (40  CFR  228.6(a)(9)): 
From  1994  to  1996,  EPA  Region  2  and 
the  USAGE  NYD  conducted  a  variety  of 
oceanographic  siuveys  within  an 
approximately  30  square  nautical  mile 
study  area  (includii^  the  15.7  square 
nautical  mile  HARS).  Water  quality  in 
and  near  the  HARS  meets  applicable 
Federal  marine  water  quali^  criteria; 
the  water  quality  can  he  aSected  by 
Hudson  River  outflow/plume  and 
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natural  seasonal  cycles.  With  respect  to 
site  ecology,  demersal  and  pelagic  fish 
are  abundant  in  the  site.  Two  benthic 
infaunal  communities  (i.e.,  sandy  and 
fine  grain)  occur  in  the  site.  Abundance 
of  both  benthic  communities  is  high, 
diversity  is  moderate.  Neither  of  the 
benthic  communities  is  detectably 
impaired  by  contaminants  in  the 
sediments.  Studies  conducted  by  EPA, 
however,  indicate  that  when  sediments 
from  the  HARS  area  are  removed  and 
brought  back  to  the  laboratory  for 
subsequent  toxicity  testing  using 
standard  10-day  amphipod  (ampelisca 
abdita)  acute  toxicity  test  procedures, 
sediment  toxicity  is  observed  in 
sediments  bova  many  areas  of  the 
HARS.  These  studies  revealed  levels  of 
toxicity  within  the  HARS  that  would 
fail  the  ocean  disposal  criteria  and 
qualify  as  Category  III  dredged  material. 
Analyses  conducted  on  worm  tissue 
collected  from  the  HARS  revealed  levels 
of  dioxin  in  excess  of  Category  I  levels 
but  below  Category  III  levels.  For 
additional  information  see  Section 
3.3.10,  3.4,  and  3.5.2  of  the 
Supplemental  EIS. 

10.  Potential  for  the  development  or 
recruitment  of  nuisance  species  in  the 
site  (40  CFR  228.6(a)(10)):  Based  on  the 
available  evidence,  including 
monitoring  studies  of  the  New  Yoric 
Bight  Apex  and  the  Mud  Dump  Site,  the 
Material  for  Remediation  is  not  a 
potential  source  for  the  development  or 
recruitment  of  nuisance  species  in  the 
HARS.  Monitoring  results  and  available 
data  indicate  that  placement  of  dredged 
material  at  the  Mud  Dump  Site  has  not 
extended  the  range  of  undesirable  living 
organisms  or  pathogens  or  degraded 
uninfected  areas,  or  introduced  viable 
non-indigenous  species  into  the  area. 
For  additional  information  see  sections 
3.3,  3.4.1.1,  4.3.2.4,  and  4.3.3.4  of  the 
Supplemental  EIS. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  feature  of  historical  importance 
(40  CFR  228.6(a)(ll)):  The  site  is  located 
approximately  7.7  nautical  miles  from 
the  Gateway  National  Recreational 
Areas  in  Rockaway,  NY,  and  3.5 
nautical  miles  bom  Sandy  Hook,  NJ.  It 
is  also  near  a  number  of  important 
featiues  of  historic  importance, 
including  the  Marconi  Twin  Lights  (3.5 
nautical  miles  away).  Dredged  material 
placed  at  the  nearby  Mud  Dump  Site 
has  not  been  found  to  affect  state  or 
national  parks,  beaches,  or  features  of 
historical  importance.  A  cidtural 
resources  survey  of  the  study  area  was 
conducted  as  part  of  the  development  of 
the  Supplemental  EIS;  15  shipwrecks 
were  located  within  the  study  area.  EPA 
has  determined  to  avoid  (Le..  no 


placement  within  500  meters  of  a 
wreck)  four  of  the  vessels  that  are 
located  in  the  PRA  that  have  potential 
eligibility  to  the  National  Register  of 
Historic  Places.  Avoidance  ensures  that 
the  wrecks  are  available  for  further 
investigation  and  determination  for 
eligibility  for  nomination  should  any 
future  federal  action  be  planned  in  the 
area.  For  additional  information  see 
Sections  3.5.7,  4.3.1.5,  4.3.2.5,  4.3.3.5. 
and  4.3.4.5  of  the  Supplemental  EIS. 

In  conclusion,  the  available 
information,  as  dociunented  in  the 
accompanying  SEIS,  supports  both  the 
closure^f  the  MDS  and  designation  and 
remediation  of  the  HARS. 

Vn.  Summary 

Today's  proposal  would  de-designate 
the  Mud  Dump  Site  and  simultaneously 
redesignate  the  area  of  that  site  and 
surrounding  degraded  areas  as  the 
Historic  Area  Remediation  Site.  The 
proposed  HARS  is  compatible  with  the 
general  criteria  and  specific  factors  used 
for  site  evaluation.  EPA  thus  is 
proposing  the  designation  of  the  HARS 
as  an  EPA  approved  site  under 
authorities  contained  in  MPRSA  Section 
102(c).  Management  of  this  site  is 
delegated  to  the  Regional  Administrator 
of  EPA  Region  2.  Today's  proposal 
would  revise  §  228.15(d)(6)  to  de- 
designate  the  Mud  Diunp  Site  and 
simultaneously  designate  the  HARS. 

The  proposed  action  would  provide 
for  remediation  of  the  area  containing 
sediments  exhibiting  Category  II  and  QI 
characteristics.  These  areas  will  be 
remediated  with  at  least  a  1  meter  cap 
of  Remediation  Material  in  order  to 
isolate  the  areas  from  the  marine 
environment,  thus  assuring  the  potential 
effects  of  historical  dumping  in  the 
HARS  are  reduced  to  acceptable  levels. 

Vm.  Compliance  With  Other  Acts  and 
Orders 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planhed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Today's  proposed  action,  which 
would  simultaneously  de-designate  the 
Mud  Dump  Site  and  designate  the 
HARS,  is  not  a  significant  regulatory 
action.  The  de-designation  of  the  Mud 
Dump  Site  would  not  affect  the  disposal 
of  Category  II  material,  because  the  Mud 
Diunp  Site  will  reach  capacity  for 
Category  U  materials  in  die  next  few 
months  (before  September  1, 1997)  due 
to  already  existing  technical  limitations 
on  the  height  of  the  mound.  This  would 
occur  regardless  of  whether  the  Agency 
goes  forward  with  today's  proposed 
action.  With  regard  to  Category  I 
material,  the  proftosed  HARS  would 
continue  to  provide  an  EPA-designated 
site  for  the  placement  of 
"imcontaminated  dredged  material  (i.e.. 
dredged  material  that  meets  current 
Category  I  standards  and  will  not  cause 
significant  undesirable  effects-  including 
through  bioaccumulation)"  (July 
24,1996,  3-party  letter).  It  thus  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  12866 
and  is  therefore  not  subject  to  OMB 
review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
proposes  a  rule  subject  to  notice  and 
comment  requirements  under  5  U.S.C. 
553,  it  must  prepare  an  initial  regulatory 
flexibility  analysis  unless  the  head  of 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  (5 
U.S.C.  604  and  605).  Today's  proposal  is 
not  likely  to  impact  a  substantial 
number  of  small  entities.  Even  if  small 
pier  and  berth  owners  and  small 
marinas  might  be  economically  affected, 
such  economic  effects  would  be  slight 
because  although  loday's  proposal 
would  terminate  the  Mud  Dump  Site,  it 
also  would  simultaneously  designate  an 
area  (the  HARS)  for  the  placement  bf    - 
Material  for  Remediation.  As  provided 
in  the  July  24,  1996,  3-Party  letter,  such 
material  is  "*   *  *  uncontaminated 
dredged  material  (i.e..  dredged  material 
that  meets  current  Category  I  standards 
and  will  not  cause  significant 
undesirable  effects,  including  through 
bioaccumulation)."  Thus,  today's 


proposal  will  help  assure  the  "*  *  * 
long-term  use  of  category  1  dredge 
material."  bom  NY/NJ  Harbor  and 
surrounding  areas.  With  respect  to 
Category  II  dredged  material,  the 
capacity  of  the  Mud  Dump  Site  to 
receive  Category  II  material  will  be  used 
up  by  September  1, 1997  as  a  result  of 
pre-existing  constraints,  even  in  the 
absence  of  today's  proposal.  For  all  of 
these  reasons,  the  Regional 
Administrator  certifies,  pursuant  to 
Section  605(b)  of  the  RFA,  that  die  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  this  rule  does  not 
establish  or  modify  any  information  or 
record-keeping  requirements,  it  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

D.  The  Unfunded  Mandates  Reform  Act 
and  Executive  Order  12875 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  vnritten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  witl^  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 


establishes  any  regulatory  requirements 
that  may  significanUy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regtilatory  requirements. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  the  UMRA)  for  State,  local, 
or  tribal  governments  or  sections  205 
and  205  of  the  UMRA.  As  is  explained 
elsewhere  in  this  preamble,  the 
proposed  rule  de-designates  the  Mud 
Dump  Site,  and  designates  instead  an 
area  in  the  ocean  suitable  for  the 
placement  of  Remediation  Material. 
Accordingly,  it  imposes  no  new 
enforceable  dufy  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Even  if  this  rule  did  contain  a  Federal 
mandate,  it  would  not  result  in  annual 
expenditiues  of  $100  million  or  more 
for  State,  local  or  tribal  governments  in 
the  aggregate,  or  the  private  sector. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

For  the  foregoing  reasons,  EPA  also 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significandy  or  uniquely  affect  small 
governments.  Thus,  the  requirements  of 
section  203  of  UMRA  also  do  not  apply 
to  this  rule. 

E.  The  Endangered  Species  Act 

Under  Section  7(a)(2)  of  the 
Endangered  Species  Act,  16  U.S.C. 
1536(a)(2),  federal  agencies  are  required 
to  "insure  that  any  action  authorized, 
funded,  or  carried  on  by  such  agency 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species.  *  *  *"  Under 
regulations  implementing  the 
Endangered  Species  Act.  a  federal 
agency  is  required  to  considt  with  either 
the  U.  S.  Fish  and  Wildlife  Service  or 
the  National  Marine  Fisheries  Service 
(depending  on  the  species  involved)  if 
the  agency's  action  "may  afiiect" 
endangered  or  threatened  species  or 
their  critical  habitat  See.  50  CFR 
402.14(a). 

EPA  initiated  its  considtation  process 
widi  the  U.S.  Fish  and  Wildlife  Service 
on  April  6. 1995.  The  consultation 
process  was  concluded  with  them  on 


July  28, 1995,  with  their  conciurence 
that  EPA's  action  was  not  likely  to 
adversely  affect  federally  listed  species 
under  U.  S.  Fish  and  Wildlife  Service 
jurisdiction.  EPA  initiated  threatened 
and  endangered  species  consultation 
with  the  National  Marine  Fisheries 
Service  on  April  4, 1996.  Based  on  this 
coordination.  EPA  concluded  that  the 
preparation  of  a  biological  assessment 
was  warranted  for  the  Kemp's  ridley 
and  loggerhead  sea  tiulles,  and  the 
humpback  and  fin  whales  within  the 
Mud  Dump  Site  and  surrounding  areas. 
The  National  Marine  Fisheries  Service 
concurred  with  this  approach  on  May  8, 
1996,  and  EPA  sent  them  a  Biological 
Assessment  in  May.  1997,  which 
concluded  that  there  are  imlikefy  to  be 
any  effects  on  the  threatened  or 
endangered  species  or  their  critical 
habitat 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  May  6, 1997. 
Wiliiam  J.  Mnszynski, 
Acting  Regional  Administrator.  EPA 
Region  2. 

In  consideration  of  the  foregoing,  EPA 
is  proposing  to  amend  part  228  of  tide 
40  as  set  forth  below. 

PART  228-CRITERU  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  OiNiPING 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

2.  Section  228.15  is  amended  by 
revising  paragraph  (dK6)  to  read  as 
follows: 


1228.15    Dumping 


(d)  •  •  • 

(6)  Historical  Area  Remediation  Site 
(HARS)  Designation/Mud  Dump  Site 
Termination. 

(i)  Status  of  Former  Mud  Dump  Site: 
The  Mud  Dump  Site,  designated  as  an 
Impact  Category  I  site.on  May  4. 1984. 
is  terminated. 

(ii)  Location:  (A)  The  HARS  (which 
includes  the  2.2  square  nautical  mile 
area  of  the  former  Mud  Dump  Site)  is  a 
15.7  square  nautical  mile  area  located 
approximately  3.5  nautical  miles  east  of 
Highlands.  New  Jersey  and  7.7  nautical 
miles  south  of  Rockaway.  Long  Island. 
The  HARS  consists  of  a  Primary 
Remediation  Area  (PRA),  a  Buffer  Zone, 
and  a  No  Discharge  Zone.  The  HARS  is 
bounded  by  the  following  coordinates: 


D..lf 


Federal 
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Point 


A 
M 

P 
R 
S 
V 


Latitude 
DMS 


40'25'39"N 
40'25'39"N 
40'21'19"  N 
40'21'19"N 
40*21 '52"  N 
40*21-52"  N 


Longitude 
dMS 


73*53'55"  W 
73"48'58"  W 
73*48'57"  W 
73*52'30"W 
73*53'55"  W 
73*52'30"  W 


Latitude 
DDM 


40*25.65'N 
40*25.65'N 
40*21 .32'N 
40*21 .32'N 
40*21 .87'N 
40*21 .87'N 


Longitu 
DDM 


itude 


73*53.92'  W 
73*48.97'  W 
73*48.95'  W 
73*52.50' W 
73*53.92'  W 
73*52.50'  W 


DMS 
DDM 


Minutes,  Seconds 
Decimai  Minutes 


(B)  The  PRA.  is  a  9.0  square  nautical  mile  area  to  be  remediated  with  at  least  a  1  meter  cap  of  the  Material 
for  Remediation.  The  PRA  is  bounded  by  the  following  coordinates: 


Point 


B  . 

D. 

F  . 

G 

H  . 

I... 

L., 

N  . 

O 

Q 

T 

U 


Latitude 
DMS 


40*25'23"  N 
40*25'22"N 
40*23'13"  N 
40*23'13"  N 
40*22'4V'  N 
40*22'41"N 
40*25-22"  N 
40*25'22"N 
40*21-35"  N 
40*21 '36"  N 
40*22-08"  N 
40*22-08"  N 


Longitude 
Dli«S 


73*53'34"  W 
73*52-08"  W 
73*52-09"  W 
73*51-28"  W 
73*51-28"  W 
73*50-43"  W 
73*50'44"  W 
73*49-19"  W 
73*49'19"  W 
73*52^)8"  W 
73*52t)e"W 
73*53-34"  W 


Latitude 
DDM 


40*25.38- N 
40*25.37'  N 
40*23.22- N 
40*23.22' N 
40*22.68' N 
40*22.68' N 
40*25.37'  N 
40*25.37'  N 
40*21 .58- N 
40*21.60- N 
40*22.13- N 
40*22.13'  N 


Longitude 
DDM 


73*53.57-  W 
73*52.13- W 
73*52.15' W 
73*51 .47- W 
73*51 .47- W 
73*50.72-  W 
73*50.73-  W 
73*49.32-  W 
73*49.32-  W 
73*52.13-  W 
73*52.13' W 
73*53.57-  W 


DMS  -  Degrees.  Minutes,  Seconds 
DDM  >  Degrees,  Decimal  Minutes 

(iii)  Size:  15.7  square  nautical  miles, 
(iv)  Depth:  Ranges  from  12  to  42  meters. 

W^^'iS'^S  'te 'managed  so  as  to  reduce  impacts  within  the  PRA  to  acceptable  levek  in  "^co^^ance  jdth 
40  CFR  228  11(c).  Use  of  the  site  will  be  restiicted  to  dredged  material  suitable  for  use  as  the  Material  for  Remediation. 
This  material  shall  be  selected  so  as  to  ensure  it  will  not  cause  significant  undesirable  effects  includmg  through  bioaccumu- 
lation  or  unacceptable  toxicity,  in  accordance  with  40  CFR  227.6.  ,»,  .    -ir     d      ,.^^^^  ,^t\,i^ 

(B)  Placement  of  Material  for  Remediation  wiU  be  limited  to  the  PRA.  Placement  of  Material  for  Remediation  withm 
the  PRA  is  not  aUowed  in  a  0.27  nautical  mUe  radius  around  the  foUowing  coordinates  due  to  the  presence  of  shipwrecks: 
40*25  30- W    73*52.80'N:40*25.27-W.  73*52.13- N:  40*25.07' W.  73*50.05' N:  40*22.46' W.73»53.27  N. 

(C)  No  placement  of  material  may  take  place  within  the  Buffer  Zone,  although  this  zone  may  receive  materi^ 
that  incidentally  spreads  out  of  the  PRA.  The  Buffer  Zone  is  an  approximately  5.7  square  nautical  mUe  area  (0.27 
nautical  mile  wide  band  around  the  PRA).  which  is  bounded  by  the  following  coordinates:  


rOKn 


Latitude 
DMS 


A  . 

B  . 

C. 

D. 

E  . 

F  . 

G. 

H  . 

I... 

J.. 

K  . 

L.. 

M. 

N 

O 

P 

Q 

R 

S 

T 

U 

V 


40*25-39"N 

40*25'23"N 

40*25'39"N 

40*25-22'-N 

40*23'48"N 

AfnarAJTH 

40*23'13"N 

40*22'41"N 

40*22-41  "N 

40*23'48"N 

40*25'39'-N 

40*25-22"N 

40*25-39--N 

40*25'22"N 

40*21 '35"N 

40*21 '19"N 

40*21 '36"N 

40*21 '19"N 

40*21 -52t< 

40*22De"N 

40*221»"N 

40*21 -52-1^ 


iuxigitude 
(MS 


73*53'55"W 
73*53-34"W 
73*51 -48--W 
73*52-08"W 
73*51 '48"W 
73*52W'W 
73*51 -28"W 
73*51 '28"W 
73*50'43"W 
73*51 '06"W 
73*51 -06"W 
73*50'44"W 
73-48-58--W 
73*49-1 9"W 
73*49'19'-W 
73*48'57"W 
73*52De'-W 
73*52'30"W 
73*53-56'-W 
73*521»"W 
73*53-34-'W 
73*52'30"W 


Latitude 
DDM 


40*25.65'N 
40*25.38^4 
40*25.65-N 
40*25.37-N 
40*23.80'N 
40*2322'N 
40'23.22'N 
40*22.68t4 
40*22.68-N 
40*23.80'N 
40*25.65'N 
40*25.37'N 
40*25.86'N 
40*25.37'N 
40*21 .58'N 
40*21 .32'N 

40*21. eo-N 

40*21 .32'N 
40*21 .87'N 
40*22.13t4 
40*22.13^4 
40*21 .87'N 


73*53.92TW 
73*53.57'W 
73*51 .801W 
73*52.1 3-W 
73*51. 80W 
73*52.1 5'W 
73*51 .47TW 
73*51 .47'W 
73*50.72-W 
73*51. lO-W 
73*51. 101W 
73*50.73-W 
73*48.97'W 
73*49.32-W 
73*49.32-W 
73*48.95-W 
73*52. 13'W 
73*52.50'W 
73*53.92'W 
73*52.13TW 
73*53.57'W 
73*52.50'W 
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(D)  No  placement  or  incidental  spread  of  the  material  is  allowed  wit}iin  the  No  Discfaaige  Zone,  an  approximately 
1.0  square  nautical  mile  area,  bounded  by  the  following  coordinates: 

Point 

Latitude 
DMS 

LongitaKiR 
DMS 

Latitude 
DDM 

Lonmtude 
(»M 

C 

E 

J 

K 

40*25'39'-N 
40*23-48"  N 
40*23-48"  N 
40*25-30"  N 

73*51 '48"  W 
73*51 '48"  W 
73*5106"  W 
73*51 '06"  W 

40*25.65' N 
40*23.80' N 
40*23.80- N 
40*25.65'  N 

73*51 .80- W 
73*51 .80- W 
73*51.10' W 
73*51.10- W 

DMS  -  Degrees,  Miruites,  Seconds 
DDM  '  Degrees,  Decimal  Minutes 


(vi)  Period  of  Use:  Continuing  use 
until  EPA  determines  that  the  PRA  has 
been  sufficiently  capped  with  at  least  1 


meter  of  the  Material  for  Remediation. 
At  that  time.  EPA  will  undertake  any 


necessary  rulemaking  to  de-designate 
theHARS. 


[FR  Doc.  97-12480  Filed  5-8-97;  3:15  pm) 


DMS  -  Det^ees,  Minutes.  Seconds 
DOM-  Degrees.  Decimal  Minutes 


UMI 
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Notices 


Fadaral  Register 
Vol.  62,  No.  92 
Tuesday.  May  13,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  othef  tfan  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servfca 

Rocky  Mountain  Region:  Colorado. 
Kansas,  Nebraska.  Soutti  Dakotas, 
Eastern  Wyoming;  t.egai  Notice  of  the 
Opportunity  To  Comment  on  Certain 
Proposed  Actions  and  of  Decisions 
Sut^ect  to  Notice  and  Comment 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  newspapers  for  legal 
notices. 


SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  217,  notice  of 
the  opportunity  to  comment  on  certain 
proposed  actions  pursuant  to  36  CFR 
215.5,  and  notice  of  decisions  subject  to 
appeal  under  the  general  provisions  of 
36  CFR  part  215.  As  required  at  36  CFR 
215.5  and  215.9,  such  notice  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive  notice 
of  decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publication  of 
nc^ces  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  in  or  afiiacted  by 
a  specific  decision. 
EFFECTIVE  DATE:  Use  of  these 
newspapers  for  purposes  of  publishing 
the  notices  required  under  the 
provisions  of  36  CFR  215  shall  begin 
November  30, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Larry  D.  Keown,  Regional  Appeals  and 
Litigation  Coordinator,  Rod^  Mountain 
Region.  Box  25127,  Lakewood.  Colorado 
80225.  Area  Code  303-275-5148. 
SUPPLEMENTARY  MFORMATKM: 
Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
Part  215  in  the  foUowing  newspapers 


which  are  listed  by  Forest  Service  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  imit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  The  day  after  the 
publication  of  the  public  notice  in  the 
primary  newspaper  shall  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  tiie  Regional  Forester 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado, 
Nebraska,  Kansas,  and  eastern  Wyoming 
and  for  any  decision  of  Region-wide 
impact.  In  addition,  notice  of  decisions 
made  by  the  Regional  Foresters  will  also 
be  published  in  the  Rocky  Mountain 
News,  Published  daily  in  Denver, 
Denver  County,  Colorado.  Notice  of 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  South 
D^ota  will  also  be  published  in  the  The 
Rapid  City  Journal,  published  daily  in 
Rapid  aty,  Pennington  County,  South 
Dakota.  For  these  decisions  affecting  a 
particular  unit,  the  newspaper  specific 
.  to  that  unit  will  be  used. 

Arapaho  and  RooaeTelt  National 
Forests,  Colorado;  Forest  Saperriaor 
Decisions 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado. 

District  Ranger  Decisions 

Redfaather  and  Estes-Poudre  Districts: 
Coloradoan,  published  daily  in  Fort 
ColliniS,  Larimer  County,  Colorado. 
VPawnee  District:  Greeley  Tribune, 
published  daily  in  Greeley.  Weld 
County,  Colorado. 

Boulder  District:  Boulder  Daily 
Camera,  published  daily  in  Boulder, 
Boulder  County,  Colorado. 

Clear  Creek  District:  Clear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County,  Colorado. 

Sulphur  District:  Granby  Sky  High 
News,  published  weekly  in  Granby. 
Grand  County,  Colorado. 

Grand  Mesa,  Uncompahgre  and 
Gunniaim  Nattonal  Forests,  Colorado; 
Forest  Snpeniaar  Decisions 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Jimction.  Mesa 
County,  Coloraido. 


District  Ranger  Decisions 

Collbran  and  Grand  Junction  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction,  Mesa 
County,  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Delta  County,  Colorado. 

Cebolla  and  Taylor  River  Districts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Gunnison  County, 
Colorado. 

Norwood  District:  Telluride  Times- 
Journal,  published  weekly  in  Telluride, 
San  Miguel  County,  Colorado. 

Oxxray  District:  Montrose  Daily  Press, 
published  daily  in  Montrose,  Montrose 
County,  Colorado. 

Pike  and  San  Isabel  National  Forests; 
Forest  Supervisor  Decisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 


District  Ranger  Decisions 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
County,  Colorado. 

Comanche  District:  Plainsman  Herald, 
published  weekly  in  Springfield,  Baca 
County,  Colorado.  In  addition,  notice  of 
decisions  made  by  the  District  Ranger 
will  also  be  published  in  the  La  Junta 
Tribune  Democrat,  published  daily  in 
La  Junta,  Otero  Coimty,  Colorado,  and 
in  die  Ark  Valley  Journal,  published 
weekly  in  La  Jimta,  Otero  County, 
Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  District:  Daily  News 
Press,  published  daily  in  Casde  Rock, 
Douglas  County,  Colorado.  In  addition, 
notice  of  decisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
High  Timber  Times,  published  weekly 
in  Conifer,  Jefferson  County,  Colorado, 
and  in  the  Fairplay  Flume,  published 
weekly  in  Fairplay,  Park  County, 
Colorado.  Leadville  District:  Herald 
Democrat,  published  weekly  in 
Leadville.  Lake  County,  Colorado. 

Salida  District:  The  Afountoin  Mail, 
published  daily  in  Salida,  Chaffee 
County,  Colorado. 

South  Park  District:  Fairplay  Flume. 
published  weekly  in  Fairplay,  Paric 
Coimty,  Colorado. 

Pikes  Peak  District:  Gazette 
Telegraph,  published  daily  in  Colorado 
Springs.  El  Paso  County,  Colorado. 


Rio  Grande  National  Forest,  Colorado; 
Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  in 
Alamosa.  Alamosa  County.  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa.  Alamosa  County,  Colorado. 

Routt  National  Forest,  Colorado;  Forest 
Supervisor  Decirions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  Coimty, 
Wyoming.  In  addition,  for  decisions 
affecting  an  individual  district(s).  the 
local  district(s)  newspaper  will  also  be 
used. 

District  Ranger  Decision 

Bears  Eare  District:  Northwest 
Colorado  Daily  Press,  published  daily  in 
Craig,  Moffat  County,  Colorado.  In 
addition,  notice  of  decisions  by  the 
District  Ranger  will  also  be  published  in 
the  Hayden  Valley  Press,  published 
weekly  in  Hayden,  Routt  County, 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat  Springs. 
Routt  County.  Colorado. 

Yampa  and  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County. 
Colorado. 

■  Middle  Park  District:  Middle  Park 
Times,  published  weekly  in  Kremmling, 
Grand  County,  Colorado. 

North  Park  District:  Jackson  County 
Star,  published  weekly  in  Walden. 
Jackson  County,  Colorado. 

San  Juan  National  Forest,  Colorado; 
I  iiiiMiiiiiiiiiiiiiiii  Decisions. 


Durango  Herald,  pablished  daily  in 
Duian^o,  La  Plata  Coimty.  Colorado. 

District  Rcmger  Decisions 

Durango  Herald,  published  daily  in 
Dura^o,  La  Plata  County,  Colorado. 

White  River  National  Forest,  Colorado; 
Forest  Stqwrvisor  Decisions. 

The  Glenwood  Post,  published 
Monday  through  Saturday  in  Glenwood 
Springs.  Garfield  County,  Colorado. 

District  Ranger  Decisions 

AspeirtMstrict:  Aspen  Times, 
published  weekly  in  Aspen.  Pitkin 
County.  Colorado. 

Blanco  District:  Meeker  Herald, 
published  weekly  in  Meeker.  Rio  Blanco 
County,  Colorado. 

Dillon  District:  Summit  Daily  News, 
published  daily  in  Frisco,  Summit 
County,  Colorado. 

Eagle  District:  Eagle  Valley  Enterprise, 
published  we^y  in  Eagle.  Eagle 
County.  Colorado. 


Holy  Cross  District:  Vail  Trail, 
published  weekly  in  Vail,  Eagle  County. 
Colorado. 

Rifle  District:  Citizen  Telegram, 
published  weekly  in  Rifle,  Garfield 
Coimty,  Colorado. 

Sopris  District:  Valley  Journal, 
published  weekly  Carbondale,  Garfield 
County,  Colorado. 

Nebraska  National  Fot«str  Nebraska; 
Forest  Supervisor  Decisions. 

The  Rapid  City  Journal,  published 
daily  in  Rapid  Qty,  Pennington  Coimty, 
South  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha,  Douglas  County. 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  County,  Nebraska. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron. 
Dawes  CounW.  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentii^e  Newspaper,  published 
weekly  in  Valentine,  Cherry  Coimty, 
Nebraska. 

Fall  River  and  Wall  Districts,  BufEalo 
Gap  National  Grassland:  The  Rapid  City 
Journal,  published  daily  in  Rapid  City, 
Pennington  County,  South  Dakota. 

Fort  Pierre  National  Grassland:  The 
Capital  Journal,  published  daily  in 
Pierre,  Hughes  Q)unty.  South  Dakota. 

Fall  River  and  Wall  District:  The 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota. 

Fort  Pierre  National  Grassland:  The 
Capital  Journal,  published  Monday  thru 
Friday  Pierre,  Hughes  County.  South 
Dakota. 

Black  HUb  National  Forest,  South 
Dakota  and  eastern  Wyoaung  Forest 
Supervisor  Decisions. 

The  Rapid  City  Journal,  published 
daily  in  Rapid  Qty.  Pennington  Coimty. 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  Qty.  Pennington  County. 
South  Dakota. 

Bighorn  Nrtioaal  Forest,  Wyonuag; 
Fwest  Snpnvisar  Decisieas. 

Sheridan  Press,  published  daily  in 
Sheridan.  Sheridan  County,  Wyoming. 
In  addition,  for  decisions  affecting  an 
individual  districts),  the  local  di8trict(s) 
newspaper  will  be  used  (see  listing 
below). 


District  Ranger  Decisions 

Tongue  District  Sheridan  Press, 
published  daily  in  Sheridan,  Sheridan 
County,  Wyoming. 

Bufblo  District  Buffalo  Bulletin, 
published  weekly  in  Buffalo  Johnson 
County,  Wyoming. 

Medicine  Wheel  District  Lovell 
Chronicle,  published  weekly  in  Lovell, 
Big  Horn  County,  Wyoming. 

Tensleep  District  Northern  Wyorrung 
Daily  News,  published  daily  in 
Worland,  Washakie  County,  Wyoming. 

Paintrock  District  GreybuU  Stand(ud, 
published  weekly  in  Greytmll,  Kg  Horn 
County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming;  Forest  Supervisor  Dedsfana 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County,    ~~ 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang  published  daily  in  Laramie, 
Albany  County,  Wyoming. 

Douglas  District  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  WycAiUng. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily  in 
Rawlins,  Carbon  County.  Wyoming. 

Shoshoae  National  Forest,  Wyoaung; 
Forest  Supervisor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody.  Park  County,  Wyoming. 

District  Ranger  Decisions 

Claris  Fork  District  Powell  Tribune. 
published  twice  weekly  in  Powell.  Paik 
Coimty,  Wyoming. 

Wapiti  and  Greybull  Districts:  Cody 
Enterprise,  published  twice  weekly  in 
Cody,  Paric  County,  Wyoming. 

Wind  River  District:  The  Dubois 
Frontier,  published  weekly  in  Dubois, 
Teton  Coimty,  Wyoming. 

Lander  District:  Wyoniing  State 
Journal,  published  twice  weekly  in 
Lander.  Fremont  Coimty.  Wyoming. 

Dated:  May  5, 1997. 
TWaaas  P.  Ryan. 
Acting  Reffonal  Forester. 
(PR  Doc.  97-12143  Filed  5-12-97;  8:45  am] 
OOOC  S4i»-ii-« 


DEPARTMENT  OF  AGRICLTURE 

■Forsst  Sarvioa 

National  UflMn  and  Community 
FofsMnf  Advisory  CouncH 

AQBICY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 
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summary:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  hold  a  closed  conference  call  on 
Monday.  May  19, 1997.  from  12:00  p.m. 
to  2:30  p.m.  Eastern  time.  The  meeting 
will  be  chaired  by  Genni  Cross  of  The 
Trust  for  Public  Land/California  Releaf. 
The  purpose  of  the  conference  call  is  to 
vote  on  the  finahsts  for  the  1997 
Challenge  Cost-Share  grant  program. 
The  Coimcil  will  then  make 
recommendations  for  ^ant  awards  to 
the  F(Mest  Service.  The  Challenge  Cost- 
Share  grant  program  is  advertised 
annually  to  solicit  proposals  in 
categories  identified  by  the  Council 
which  will  advance  the  knowledge  of, 
and  promote  interest  in.  urban  and 
community  forestry  needs.  Pursaunt  to 
5  U.S.C  552(c)(9)(B),  the  conference  call 
will  be  closed  to  the  public. 
DATES:  The  confwence  call  wrill  be  held 
May  19, 1997. 

rem  FUHTHER  MFOflAMTKM  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff.  (970)  92&-9264. 
Ditwl:KUy6,1997. 
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Secretary,  Department  ofAgriMture. 
(FR  Doc.  97-12418  Filed  5-12-«7: 8:45  am] 
I  cooc  Mie-ivii 


DEPARTMENT  OF  AQRICULTURE 

Forest  Service 

Medonl  UftMR  and  Community 
Fonartiy  Advisory  Councii 

AOStCY:  Fewest  Service,  USDA. 
action:  Notice  of  meeting.   


r:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
wiU  meet  in  Sacramento,  Cahfomia, 
June  5-7, 1997.  The  purpose  of  the 
meeting  is  to  review  that  status  of  the 
Council's  annual  report,  continue 
discussion  on  emerging  issues  in  UitMn 
and  Community  Fores^,  and 
determine  the  grant  categories  for  the 
1998  Challenge  Cost-Share  grant 
program. 

DATES:  The  meeting  will  be  held  June  5- 
7, 1997. 

AOORESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Sacramento  Northeast. 
5321  Date  Avenue,  Sacramento. 
California.  A  tour  of  local  projects  will 
be  June  5,  9:00  a.m.-3:00  p.m. 

Individuals  who  wish  to  spesk  at  the 
meeting  or  to  propose  agenda  items 
must  send  their  names  and  proposals  to 
Suzanne  M.  del  Villar,  Executive 
Assistance,  National  Urban  and 
Community  Forestry  Advisory  Council, 
1042  Park  West  Court,  Glenwood 
Springs.  CX)  81601. 


FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff,  (970)  928-9264. 

SUPPt-EMENTARY  INFORMATION:  The 
Challenge  Cost-Share  grant  categories, 
identified  by  the  Council,  are  advertised 
annually  to  solicit  proposals  for  projects 
to  advance  the  knowledge  of,  and 
promote  interest  in,  urban  and 
community  forestry.  Pursuant  to  5 
U.S.C  552(b)(9)(B),  the  meeting  will  be 
closed  from  approximately  8:30  to  10:00 
a.m.  on  Jime  7  in  order  for  the  Council 
to  determine  the  categories  for  the  1998 
Challenge  Cost-Share  grant  program. 
Otherwise,  the  meeting  is  open  to  the 
public. 

Persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  May  30  will  have  the  opportunity  to 
address  the  Council.  Council  discussion 
is  limited  to  Forest  Service  staff  and 
Council  members. 

Dated:  N4ay  6, 1997. 
Du  dicknua. 

Secretary.  Department  ofAgricuhuTe. 
IFR  Doc.  97-12419  Filed  5-12-97;  8:45  max] 
SaiSM  COOK  S«1S-1t-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

ASSASSaiATION  RECORDS  REVCW  BOARD 
FEDERAL  REOtSTER  CITATION  OF  PREVKXI8 
ANNOUNCEMENT;  Sunshine  Act  Meeting 
Notice,  62  FR  24635  (5-6-97). 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PuMIc  Meeting 
of  the  Cailfomla  Advisory  Commitlee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  6:30  p.m.  on  May  29, 
1997.  at  the  Westin  South  Coast  Plaza. 
San  Carlos  Room.  686  Anton  Boulevard, 
Costa  Mesa,  California  92626.  The 
purpose  of  the  meeting  is  to  obtain 
follow  up  data  on  dvil  rights  issues  in 
Orange  Coimty  originally  raised  in 
December  1993,  and  to  inquire  into  law 
enforcement  procedures  for 
identification  and  tracking  of  youth  for 
placement  in  gang-tracking  databases. 

Persons  desuing  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fernando 
Hernandez,  310-696-0104,  or  Hiilip 
Montez,  Director  of  the  Western 
RegicHial  Office,  213-894-3437  (TIM) 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  7. 1997. 
Carol-Lae  Hnisy. 

Chief,  Regional  Progmms  CoordiiHitkm  Unit 
(FR  Doc  97-12430  Filed  5-12-97;  8:45  am) 
MUMQ  oooc  sni-ov# 


PREVKXISLY  ANNOUNCED  TME  AND  DATE  OF 
THE  MEETMO:  May  12-13, 1997— ARRB, 
600  E  Street,  NW,  Washington,  DC 

CHANGES  M  THE  MEETING:  This  closed 
meeting  has  been  canceled  and  will  be 
rescheduled  on  a  future  date. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  AfEairs  OfBcer,  600  E  Street,  NW, 
Second  Floor,  Wadiington,  DC  20530. 
Telei^one:  (202)  724-0088:  Fax:  (202) 
724-0457. 
Davkl  G.  Maiwdl. 
Executive  Director. 

(FR  Doc  97-12688  Filed  5-9-97;  2:16  pm] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-423-a05| 

Cut-to-Lsngth  Caiten  Slael  Plate  From 
Belgium:  Extenaion  of  Time  Umlts  for 
Antidumping  Duty  AdminlstFBdvs 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Extension  of  time  limits  for 
antidumping  duty  administrative  review 
of  cut-to-length  caibon  steel  plate  from 
Belgiiun.  

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  third  antidumping  duty 
administrative  review  of  the 


antidumping  order  on  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium.  This 
review  covers  one  manufacturer  and 
exporter  of  the  subject  merchandise: 
Fabrique  de  Fer  de  Charleroi.  The     - 
period  of  review  is  August  1, 1995 
through  July  31, 1996. 
EFFECTIVE  DATE:  May  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  HI— Office 
8,  Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230.  telephone  (202)  482-0405  or 
482-3833,  respectively. 
SUPPLBCNTARY  INFORMATION:  The 
Department  initiated  this  administrative 
review  on  September  16, 1996  (61  FR 
48882).  Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994,  the  Department 
is  extending  the  time  limit  for  the     -* 
preliminary  results  of  the 
aforementioned  reviews  to  Jime  4, 1997. 
See  memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  which  is 
on  file  in  Room  B-099  at  the 
Department's  headquarters. 

This  extension  of  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  May  5, 1997. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  AD/CVD 
Enforcement  Group  ID. 

[FR  Doc.  97-12508  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-47S-70q 

Granular  Polytetrafluoroethylerte  Resin 
From  Kaly;  Prsliminary  Reeults  of 
Antidumping  Duty  Administrative 


AQBICY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidiunping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Etepartment  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PITE)  resin 
from  Italy.  This  review  covers  one 
manufacturer/exporter  of  the  subject 


merchandise  to  the  United  States  for  the 
period  August  1, 1995,  through  July  31, 
1996. 

We  have  preliminarily  determined 
that  dumping  margins  exist  for  the 
respondent  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  siunmary  of  the  argument 
ffFECTIVE  DATE:  May  13. 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Chip  Hayes  or  Richard  Rimlinger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regnlatiaiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  r^ulations  published  in  the 
Fednal  Register  on  May  11, 1995  (60 
FR  25130). 


Ba(J(ground 

On  August  30, 1988,  the  Department 
published  in  the  Federal  Register  (53 
FR  33163)  the  antidumping  duty  order 
on  granular  PTFE  resin  from  Italy.  On 
August  12, 1996,  the  Department 
published  a  notice  of  "(Opportunity  to 
Request  Administrative  Review"  of  the 
antidumping  duty  order  for  the  period 
of  August  1, 1995  through  July  31. 1996 
(61  FR  41768).  We  received  a  timely 
request  for  review  from  the  petitioner,  E. 
I.  DuPont  de  Nemours  &  Company.  On 
September  17, 1996,  the  Department 
initiated  a  review  of  Ausimont  S.p.A. 
(61  FR  48882). 

Scope  of  die  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resins,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Granular 
Polytetrafluoroethylene  Resin  from  Italy: 
Final  Determination  of  Circumvention 
of  Antidumping  Duty  Order.  58  FR 
26100  (April  30, 1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  Duriiig  the  period  covered 
by  this  review,  such  merchandise  was 
classified  under  item  number 


3904.61.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
HTS  number  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  remains 
dispositive. 

The  review  covers  one  Italian 
manuCactiuer/exporter  of  granular  PTFE 
resin,  Ausimont  S.p.A.,  and  the  period 
August  1, 1995  through  July  31, 1996. 

Cmstmcted  Export  Prim 

.  The  Department  calculated 
constructed  export  price  (CEP)  as 
defined  in  section  772(b)  of  the  Act 
because  all  sales  to  unrelated  parties 
were  made  after  importation  of  the 
subject  merchandise  into  the  United 
States.  We  based  CEP  on  the  packed, 
delivered  prices  to  unrelated  purchasers 
in  the  United  States  (the  starting  price). 
We  made  deductions  for  movement 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  including 
international  freight,  marine  insurance, 
brokerage  and  handling,  U.S.  inland 
freight,  other  transportation  expenses, 
and  U.S.  customs  duties. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA  (at  823-824), 
we  also  adjusted  the  starting  price  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  direct 
selling  expenses  assumed  on  behalf  of 
the  buyer  and  U.S.  indirect  selling 
expenses.  Finally,  we  made  an 
adjustment  for  an  amount  of  profit 
allocated  to  these  expenses,  in 
accordance  with  section  772(d)(3)  of  the 
Act  and  as  described  in  section  772(f). 

For  sales  of  granular  PTFE  resin 
finished  in  the  United  States  from  PTFE 
wet  raw  polymer  imported  bom  Italy, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  did  not  apply  because  the  value 
added  in  the  United  States  by  the 
affiliated  person  did  not  exceed 
substantially  the  value  of  the  subject 
merchandise.  Therefore,  for  subject 
merchandise  further  manufactured  in 
the  United  States,  we  used  the  starting 
price  of  the  subject  merchandise  and 
deducted  the  costs  of  further 
manufacturing  to  determine  the  CEP  for 
such  merchandise  in  accordance  with 
section  772(d)(2)  of  the  Act  We 
deducted  the  costs  of  further 
manufacturing  in  the  United  States  and 
that  portion  of  the  profit  on  sales  of 
further-manufactured  merchandise 
attributable  to  the  additional 
manufacturing.  No  other  adjustments 
were  claimed  or  cdlowed. 
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Nonnal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
granular  PTFE  resin  in  the  home  market 
to  serve  as  a  viable  basis  for  calculating 
normal  value  (NTV),  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
voliune  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  of  the  Act.  Because  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  for  Ausimont 
was  greater  than  five  percent  of  the 
respective  aggregate  volume  of  U.S. 
sales  for  the  subject  merchandise,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calcidating 
NV  for  Ausimont.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  product  was 
first  sold  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

We  calculated  NV  on  a  monthly 
weighted-average  basis.  Where  possible, 
we  compared  U.S.  sales  to  sales  of 
identical  merchandise  in  Italy.  When 
there  were  no  identical  sales  of  the 
foreign  like  product  available  for 
matching  purposes,  we  based  NV  on 
contemporaneous  sales  of  the  most 
similar  foreign  like  product,  in 
accordance  with  section  771(16)  of  the 
Act  Because  filled  and  unfilled  resins 
generally  are  not  similar  in  terms  of 
their  physical  characteristics,  we 
compared,  whenever  possible,  home 
market  sales  of  filled  resins  to  U.S.  sales 
of  filled  resins  and  home  market  sales 
of  unfilled  resins  with  U.S.  sales  of 
unfilled  resins.  We  matched  filled  resins 
sold  in  the  two  markets  according  to  the 
amounts  and  types  of  fillers  and  the 
percentages  of  fillers  in  the  products 
sold  based  upon  the  information 
provided  in  Ausimont's  questionnaire 
response. 

Where  applicable,  we  made 
adjustments  for  packing  and  movement 
expenses,  in  accordance  mth  sections 
773(a)(6)  (A)  and  (B)  of  the  Act.  In  order 
to  adjust  for  differences  in  packing 
between  the  two  markets,  we  deducted 
home  market  packing  costs  from  NV  and 
added  U.S.  packing  costs.  We  also  made 
adjustments  for  differences  in  costs 
attributable  to  difiierences  in  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act,  and  for  other  differences  in  the 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  These  COS  adjustments 
included  deductions  for  home  market 
rebates  and  credit. 


In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value 
(CV)  as  the  basis  for  NV  when  there 
were  no  comparable  sales  of  the  foreign 
like  product  in  the  home  market.  We 
calculated  CV  in  accordance  v»rith 
section  773(e)  of  the  Act.  We  included 
the  cost,  of  materials  and  fabrication, 
selling,  general  and  administrative 
(SG&A)  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SGAA  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  Ausimont  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  consumption  in  Italy. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses.  We  included  U.S.  packing 
pursuant  to  section  773(e)(3)  of  the  Act. 
Where  appropriate,  we  made 
adjustments  to  CV,  in  accordance  with 
section  773(a)(8)  of  the  Act,  for 
diffisrences  in  the  COS.  Specifically,  we 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses. 
We  also  made  a  CEP-o£Eset  adjustment 
to  NV  for  indirect  selling  expenses 
pursiiant  to  section  773(a)(7)(B)  of  the 
Act  as  disciissed  below. 

Level  of  Trade 

As  instructed  by  section  773(a)(1)(A) 
of  the  Act  and  the  SAA  at  829-31,  we 
determine,  to  the  extent  practicable,  NV 
for  sales  at  the  same  level  of  trade  as  the 
U.S.  sales  (either  export  price  or  CEP). 
When  there  are  no  sales  at  the  same 
level  of  trade,  we  compare  U.S.  sales  to 
home  market  (or,  if  appropriate,  third- 
country)  sales  at  a  different  level  of 
trade,  and  adjust  NV,  if  appropriate.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  When 
NV  is  based  on  CV,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derive 
selling,  SG&A  and  profit 

As  me  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17148, 17156  (April  9. 1997),  for  both 
export  price  and  CEP,  the  relevant 
transaction  for  the  level-of-trade 
analysis  is  the  sale  (or  constructed  sale) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  In  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 
Act  and  the  profit  associated  writh  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 


importer.  As  such,  they  occur  after  the 
transaction  between  the  exporter  and 
the  importer  for  which  we  construct 
CEP.  Because  the  expenses  deducted 
under  section  772(d)  represent  selling 
activities  in  the  United  States,  the 
deduction  of  these  expenses  normally 
yields  a  different  level  of  trade  for  the 
CEP  than  for  the  later  resale  (which  we 
use  for  the  starting  price).  Movement 
charges,  duties  and  taxes  deducted 
under-section  772(c)  do  not  represent 
activities  of  the  affiliated  importer,  and 
we  do  not  remove  them  to  obtain  the 
CEP  level  of  ti^de. 

To  determine  whether  home  market 
sales  cue  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whethw  the 
home  maiicet  sales  are  at  difiierent  stages 
in  the  marketing  process  than  the  U.S. 
'sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occiu 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade.  A 
different  level  of  trade  is  characterized 
by  purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade. 


we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  Net  prices  are  used  because  any 
diffierence  will  be  due  to  differences  in 
level  of  trade  rather  than  other  fectors. 
We  use  the  average  difference  in  net 
prices  to  adjust  NV  when  NV  is  based 
on  a  level  of  trade  different  from  that  of 
the  export  sale.  If  there  is  no  pattern  of 
consistent  price  differences,  the 
difference  in  levels  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

The  statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  frt>m  that  of  the 
CEP  if  the  NV  level  is  more  remote  from 
the  fectory  than  the  CEP  and  there  is  no 
basis  to  determine  whether  the 
difference  in  levels  of  trade  between 
CEP  and  NV  affects  the  comparability  of 
their  prices.  This  latter  situation  mi^t 
occiu-  where  there  is  no  home  market 
level  of  trade  equivalent  to  the  U.S. 
sales  level  or  where  there  is  an 
equivalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(7)(B)  and  is  the  lower  of 
the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calcidate  CEP. 


The  CEP  ofbet  is  not  automatic  each 
time  we  use  CEP.  The  CEP  offiset  is 
made  only  when  the  level  of  trade  of  the 
hoi^e  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

We  requested  information  about  the 
selling  functions  associated  with  each 
phase  of  marketing,  or  the  equivalent,  in 
each  of  Ausimont's  maricets.  Ausimont 
claimed  one  chaimel  of  distribution  and 
one  level  of  trade  for  sales  to  its  U.S. 
affiliate,  Ausimont  U.S.A.,  Inc.,  and 
only  one  channel  of  distribution  and 
one  level  of  trade  for  its  home-maricet 
sales  to  fabricators. 

To  determine  whether  Ausimont's 
CEP  and  NV  sales  were  at  the  same  level 
of  trade,  we  reviewed  information  in 
Ausimont's  questionnaire  response 
regarding  the  selling  functions  and 
marketing  processes  associated  with 
both  categories  of  sales. 

The  evidence  of  record  establishes 
that  all  sales  in  the  home  market  are  at 
a  single  level  of  trade.  In  the  home 
market,  Ausimont  sold  directly  to 
febricators.  These  sales  entailed  selling 
functions  such  as  inventory 
maintenance,  technical  advice,  strategic 
and  economic  planning,  market 
research,  computer  assistance, 
personnel  training,  engineering  services, 
advertising,  and  freight  and  delivery 
services. 

The  U.S.  subsidiary's  sales  entailed 
selling  functions  such  as  inventory 
maintenance,  technical  advice,  strategic 
and  economic  planning,  market 
research,  computer  assistance, 
personnel  training,  engineering  services, 
advertising,  and  freight  and  delivery 
services.  Although  sales  through 
Ausimont  U.S.A.  to  the  first  unaffiliated 
party  in  the  United  States  were  made  at 
a  marketing  stage  similar  to  Ausimont's 
home-market  sales  and  entailed 
essentially  the  same  selling  functions  as 


described  above,  we  are  using  the  CEP 
methodology  in  nrmking  price 
comparisons.  In  determining  the  level  of 
trade  for  the  U.S.  sales,  we  only 
considered  the  selling  activities 
reflected  in  the  price  after  mwlring  the 
appropriate  adjustments  under  section 
772(d)  of  the  Act  (See;  e.g..  Certain 
Stainless  Wire  Rods  From  France:  Final 
Results  of  Antidumping  Administrative 
Review.  61  FH  47874,  47879-80  (Sept 
11, 1996).) 

After  deducting  expenses  for  selling 
functions  which  the  U.S.  subsidiary 
provides,  the  CEP  still  contains  indirect 
selling  expenses  which  Ausimont  S.p.A 
provides.  Based  on  a  comparison  of  the 
home  market  and  this  CEP  level  of 
trade,  we  find  significantly  difiierent 
levels  of  selling  functions  in  each  price. 
Further,  based  on  the  distribution  phase 
at  which  the  home-market  transactions 
take  place  and  the  nature  of  the  selling 
functions  they  entail,  we  find  the  home 
market  sales  to  be  at  a  different  level  of 
trade  from  and  more  remote  from  the 
fectory  than  the  CEP  sales. 

As  noted  above,  all  Ausimont's  home 
market  sales  were  at  a  singfe  level  of 
trade  which  is  different  from  the  CEP 
level  of  trade.  Section  773(a)(7)(A)  of  the 
Act  directs  us  to  make  an  adjustment  for 
difference  in  levels  of  trade  where  such 
differences  affiect  price  comparability. 
However,  we  were  unable  to  quantify 
such  price  differences  bom  information 
on  the  record.  Because  we  have 
determined  that  the  home-market  level 
of  trade  is  more  remote  bom  the  fectory 
than  the  CEP  level  of  trade  but  the  data 
necessary  to  calculate  a  level-of-trade 
adjustment  are  unavailable,  we  made  a 
CXP-ofEset  adjustment  to  NV  pursuant  to 
section  773(aM7)(B)  of  the  Act. 

Preliminaiy  Resuhs  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the  ^ 

following  weighted-average  dumping 
margin  exists: 


Manufacturer/exporter 

Period 

Margin  (percent) 

Ausimont  S.p.A.  ....>. 

08^)1/95-07/31/96 

683 

Parties  to  the  proceeding  may  request 
disclosiue  within  five  days  of  ihe  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Case  briefe  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  not  Uter  than 
30  days  after  the  date  of  publication. 
.  Rebuttal  briefe  and  rebuttals  to  written 


comments,  limited  to  issues  raised  in 
the  case  briefe  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argument  The 
Department  will  issue  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  written  comments  or  at  a 


hearing,  within  120  days  of  issuance  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  from  the  percentage  stated 
above. 

The  Department  will  issue 
appraisement  instructions  directiy  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
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antidumping  dumping  duties  on  entries 
of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthennore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  PTFE  resin  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
secUon  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Ausimont  will  be  the 
rate  established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufactiuBr  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  46.46 
percent,  the  "all  othen"  rate  established 
in  the  LTFV  investigation  (50  FR  26019. 
June  24, 1985). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
mtidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aHl) 
of  the  Act  (19  U.S.C.  1675(aMl))  and  19 
CFR  353.22  (1996). 

Dated:  May  5, 1997. 

Acting  Assigtant  Secrettuyfor  Import 
Administration. 

(PR  Doc.  97-12506  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-489-501] 

Certain  Welded  Cart>on  Steel  Pipe  and 
Tube  From  Turkey:  Preilminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 


SUKHIARY:  In  response  to  a  request  by 
petitioner  and  one  respondent,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  bom 
Tiu-key(A-489-501).  This  review  covere 
two  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  review 
(POR):  May  1, 1993,  through  April  30, 
1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV)  for  Bonisan. 
We  preliminarily  determine  no 
dumping  margin  exists  for  Yucelboru 
during  the  POR.  If  these  preliminary 
results  are  adopted  in  our  final  resiilts 
of  administrative  review,  we  will 
instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument;  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  siunmary  of  the 
argument 

EFFECTIVE  DATE:  May  13, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Oissa  Kabak.  Nancy  Decker,  Robin  Gray 
or  Linda  Ludwig,  Enforcement  Group 
m-OfBce  8,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  7866,  Washington,  D.C.  20230; 
telephone  (202)  482-0182  (Kabak).  (202) 
482-1324  (Decker).  (202)  482-0196 
(Gray),  or  (202)  482-3833  (Ludwig). 

SUPPI^MBfTARY  MFORMATION: 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  refsrences 
to  the  provisions  as  tbay  existed  on 
December  31. 1994. 


Background 

The  Department  published  an 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  fitjm 
Turkey  on  May  15. 1986  (51  FR  17784). 
The  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  May  4, 1994 
(59  FR  23051).  On  May  31, 1994.  the 
petitioners,  Allied  Tube  &  Conduit 
Corporation  ("Allied")  and  Wheatiand 
Tube  Co.  ("Wheatland")  requested  an 
administrative  review  of  Borusan  Group 
("Borusan")  and  all  related  entities 
(including,  but  not  limited  to,  Borusan 
Holding  A.S.,  Borusan  Gemlik  Boru 
Tesisleri  A.S.,  Borusan  Boru  Sanayii 
A.S.,  Istikbal  Ticaret  A.S.,  Borusan 
Ihracat  Ithalat  ve  Dagitim  A.S.,  and 
Tubeco  Pipe  and  Steel  Corporation)  and 
of  Mannesmann-Sumerbank  Boru 
Endustrisi  T.A.S.  ("Mannesmann").  On 
May  31, 1994,  respondent  Yucelboru 
Ihracat,  Ithalat  ve  Pazarlama  A.S. 
("Yucelboru")  requested  an 
administrative  review.  We  initiated  this 
review  on  June  15, 1994.  See  59  FR 
30770.  On  April  20, 1995,  Mannesmann 
stated  that  they  did  not  have  any 
shipments  during  the  POR. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  standard  pipe  and  tube  products 
with  an  outside  diameter  of  0.375  inch 
or  more  but  not  over  16  inches,  of  any 
wall  thickness,  currenUy  classifiable 
imder  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.3010.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55,  7306.30.50.85,  and 
7306.30.50.90.  These  products 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  tube,  are  produced  to 
various  American  Society  for  Testing 
and  Materials  (ASTM)  specifications, 
most  notably  A-120,  A-53  or  A-135. 
These  HTS  item  numbere  are  provided 
for  convenience  and  customs  purposes. 
The  written  descriptions  remain 
dispositive. 

The  POR  is  May  1, 1993  through  April 
30, 1994.  This  review  covers  sales  of 
certain  welded  carbon  steel  pipe  and 
tube  by  Borusan  and  Yucelboru. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  information  provided 
by  the  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 


fiK:ilities,  the  examination  of  relevant 
sales,  cost  of  production  and  financial 
records,  and  selection  of  original 
dociunentation  containing  relevant 
information.  Our  verification  results  are 
outiined  in  the  public  veraions  of  the 
verification  reports. 

Product  Comparieoas 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  each  welded 
carbon  steel  pipe  and  tube  product     - 
produced  by  Borusan  or  Yucelboru, 
covered  by  the  descriptions  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  supra,  and  sold  in  the  home 
market  during  the  POR,  to  be  a  foreign 
like  product  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales  of  certain  welded  carbon  steel 
pipe  and  tube.  For  each  of  the  products 
prtMluced  by  Borusan  or  Yucelboru 
within  the  scope  of  the  A— 489-501 
order,  we  examined  the  categories  of 
merchandise  listed  in  section  771  (16)  of 
the  Act  for  purposes  of  model  matching. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  Appendix  V  of 
the  Department's  February  24, 1995 
antidumping  questionnaire.  In  mwlcing 
the  product  compmrisons,  we  matched 
each  foreign  like  product  based  on  the 
physical  characteristics  and  level  of 
trade  reported  by  the  respondent  For 
Borusan,  we  determined  that  there  is 
one  U.S.  level  of  trade  and  three  home 
market  levels  of  trade:  wholesaler/ 
distributor,  retailer,  end-user.  Yucelboru 
had  no  level  of  trade  distinctions  in 
either  market 

Where  sales  were  made  in  the  home 
maiicet  on  a  different  weight  basis  from 
the  U.S.  maiiwet  (e.g.,  theoretical  veraus 
actiial  weight),  we  converted  all 
quantities  to  the  same  weight  basis, 
using  the  conversion  factors  supplied  by 
the  company,  before  making  our  fair- 
value  comparisons.  We  compared 
individual  U.S.  transactions  to  monthly 
weighted  average  FMVs. 

Date  of  Sale 

For  Borusan,  in  the  home  maiicet  we 
treated  the  date  of  invoice,  which  is 
generally  the  same  as  the  date  of 
shipment,  as  the  date  of  sale.  In  the 
United  States,  Borusan  reported  the  date 
of  the  purchase  order  or  sales  contract, 
whenever  the  terms  are  firmly  set,  as 
date  of  the  sale.  Yucelboru  reported  date 
of  invoice  (which  is  also  date  of 
shipment)  as  the  date  of  sale  in  both 
markets. 


Fair  Value  Conqiarisons 

To  determine  whether  sales  of  pipe 
and  tube  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
U.S.  price  to  the  FMV,  as  described  in 
the  "United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

Turkey  experienced  a  significant 
inflation  rate  of  ovw  125  percent  as 
measured  by  the  wholesale  price  index 
published  in  the  International  Financial 
Statistics,  during  the  POR.  In 
accordance  with  our  practice,  to  avoid 
the  distortions  caused  by  the  effects  of 
this  level  of  inflation  on  prices,  we 
limited  our  comparisons  to  sales  in  the 
same  month.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,9738  (March  4,  1997)  ("Steel 
Bars").  When  the  rate  of  home  market 
inflation  is  significant,  as  it  is  in  this 
case,  it  is  important  that  we  use  as  a 
basis  for  FMV  home  market  prices  that 
are  as  contemporaneous  as  possible 
with  the  date  of  the  U.S.  sale.  This  is  to 
minimize  the  extent  to  which  calculated 
dumping  margins  are  overstated  or 
understated  due  solely  to  price  inflation 
that  occvirred  in  the  intervening  time 
period  between  the  U.S.  and  home 
market  sales.  For  this  reason,  we  have 
used  the  daily  exchange  rates  for 
currency  conversion  purposes. 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Journal.  [Steel  Bars,  at  9741). 

United  Sutes  Price 

All  of  Borusan's  sales  were  based  on 
the  price  to  the  firat  unrelated  purchaser 
in  the  United  States.  The  Department 
determined  that  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
was  the  appropriate  basis  for  calculating 
USP.  We  made  adjustments  to  purchase 
price,  where  appropriate,  for  foreign 
inland  freight  and  insurance, 
international  freight  and  charges,  credit, 
and  other  direct  selling  expenses 
including  bank  commissions.  We  added 
the  amotmt  of  countervailing  duties 
related  to  export  subsidies  and  the 
amount  for  duty  drawback. 
Additionally,  we  deducted  payments 
made  by  Borusan  to  its  U.S.  customen 
equal  to  the  amount  of  countervailing 
duties.  We  disallowed  Borusan's 
claimed  value-added  tax  drawback 


because  no  statutory  authority  exists  for 
such  an  adjustment. 

All  of  Yucelboru's  sales  were  based 
on  the  price  to  the  first  unrelated 
purchaser  in  the  United  States.  The 
Department  determined  that  purchase 
price,  as  defined  in  section  772  of  the 
Tariff  Act,  was  the  appropriate  basis  for 
calculating  USP.  We  made  adjustments 
to  purchase  price,  where  appropriate, 
for  foreign  inland  freight,  foreign  and 
U.S.  brokerage  and  handling,  ocean 
freight,  and  U.S.  duties.  We  relied  on 
Yucelboru's  reported  data  except  for 
foreign  brokerage  and  handling,  which 
was  revised  as  a  result  of  verification. 

Foreign  Market  Value 

For  both  Borusan  and  Yucelboru  we 
determined  that  the  home  market  was 
viable,  based  on  a  comparison  of  the 
volume  of  home  market  and  third 
country  sales.  Therefore,  in  accordance 
with  section  773(a)(lXA)  of  the  Tariff 
Act,  we  based  FMV  on  the  packed, 
delivered  price  to  luuelated  purchasers 
in  the  home  market 

We  made  adjustments  to  FMV  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act 

Cost-of-Prodnction  Analyais 

Petitioners  alleged,  on  January  11, 
1996,  that  Borusan  sold  certain  welded 
carbon  steel  pipe  and  tube  in  the  home 
market  at  prices  below  COP.  Based  on 
this  allegation,  in  accordance  with 
section  773(b)  of  the  Act.  the 
Department  determined,  on  December  4» 
1996,  that  it  had  reasonable  grounds  to 
believe  or  suspect  that  Borusan  had  sold 
the  subject  merchandise  in  the  home 
marlcet  at  prices  below  COP.  See  Letter 
to  Dickstein,  Shapiro,  Morin  ft  OsUnsky 
and  Decision  Monorandum  (December 
4, 1996).  We  therefore  initiated  a  cost 
investigation  with  regard  to  Bcmisan  in 
order  to  determine  whether  the 
respondent  made  home-marif;et  sales  at 
prices  below  its  COP  within  the 
meaning  of  section  773(b)  of  the  Act 

We  requested  Yucelboru  to  respond  to 
our  cost  questioimaire.  dated  February 
24, 1995,  in  order  to  determine  whether 
the  respondent  made  home-market  sales 
at  prices  below  its  COP  within  the 
meaning  of  section  773(b)  of  the  Act 

In  accordance  with  19  CFR  353.51(c). 
we  calculated  COP  for  Borusan  and 
Yucelboru  as  the  sum  of  reported  cost    ^ 
of  manufacturing  (COM)  and  general 
expenses.  We  compared  COP  to  home 
market  prices,  net  of  price  adjustments, 
discounts  and  rebates,  and  movement 
en>enses. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
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to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

As  noted  above,  we  determined  that 
the  Turkish  economy  experienced 
significant  inflation  during  the  POR. 
Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  in 
accordance  with  our  practice  in  such 
cases  we  requested  that  Borusan  and 
Yucelboru  submit  monthly  production 
costs  incurred  during  each  month  of  the 
FOR.  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Ckubon  Steel 
Pipe  and  Tube  from  Turkey  (61  FR 
35188,  35191  {July  5, 1996)).  We  used 
the  companies'  adjusted  monthly  COP 
amounts  and  the  wholesale  price  index 
to  calculate  a  weighted-average  cost  for 
each  product  for  each  company.  The 
weighted-average  COM  was  then 
restated  in  the  currency  value  of  each 
respective  month  and  used  to  calculate 
monthly  COP  and  CV  for  each  product 

In  accordance  with  our  normal 
practice,  for  each  model  for  which  less 
than  10  percent,  by  quantity,  of  the 
home  market  sales  during  the  POR  were 
made  at  prices  below  COP,  we  included 
all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 
for  which  10  percent  or  more,  but  less 
than  90  percent,  of  the  home  market 
sales  during  the  POR  were  priced  below 
COP,  we  excluded  those  sales  priced 
below  COP,  provided  that  they  were 
made  over  an  extended  period  of  time. 
For  each  model  for  which  90  percent  or 
more  of  the  home  market  sales  during 
the  POR  were  priced  below  COP  and 
woe  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  of  that 
model  in  our  calculation  and,  in 
accordance  with  section  773(b)  of  the 
Tariff  Act  we  used  the  constructed 
value  (CV)  of  those  models,  as  described 
below.  See.  e.g..  Mechanical  Trxmsfer 
Presses  from  Japan.  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  9958  (March  2. 1994). 

In  accordance  with  section  773(bMl) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  numb^  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  number  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  thwe  were  below-cost  sales  of 


that  model  in  each  month.  If  a  model 
was  sold  in  three  or  more  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  sales  below  cost  in  at 
least  three  of  the  months.  See  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan-Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  58  FR  64720. 
64729  (December  8, 1993). 

Because  Borusan  and  Yucelboru 
provided  no  indication  that  their  below- 
cost  sales  of  models  within  the  "greater 
than  90  percent"  and  the  "between  10 
and  90  percent"  categories  were  at 
prices  that  woiild  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
and  in  the  normal  cotirse  of  trade,  we 
disregarded  those  sales  of  models 
wnthin  the  "10  to  90  percent"  category 
which  were  made  below  cost  over  an 
extended  period  of  time.  In  addition,  as 
a  result  of  our  COP  test  for  home  market 
sales  of  models  within  the  "greater  than 
90  percent"  category,  we  based  FMV  on 
CV  for  all  U.S.  sales  for  which  more 
than  90  percent  of  sales  of  the 
comparison  home  market  model 
occurred  below  COP.  Finally,  where  we 
found,  for  certain  of  Bonisan's  and 
Yucelboru's  models,  home  market  sales 
for  which  less  than  10  percent  were 
made  below  COP,  we  used  all  home 
market  sales  of  these  models  in  our 
comparisons. 

We  also  used  CV  as  FMV  for  those 
U.S.  sales  for  which  there  was  no  sale 
of  such  or  similar  merchandise  in  the 
home  market.  In  accordance  with 
section  773(e)  of  the  Tariff  Act,  we 
calculated  CV  as  the  siun  of  the  COM, 
general  expenses  and  profit.  Where  the 
general  expenses  were  less  than  the 
statutory  ipiTiiinmn  of  10  percent  of 
COM,  we  calculated  general  expenses  as 
10  percent  of  the  COM.  Where  the 
actual  profits  were  less  than  the 
statutory  minimum  of  8  percent  of  the 
COM  plus  general  expen^bs,  we 
calculated  profit  as  8  percent  of  the  sum 
of  COM  plus  general  expenses. 
Based  on  our  verification  of 
Yucelboru's  cost  response,  we  adjusted 
Yucelboru's  reported  COP  and  CV  to 
reflect  certain  adjustments  to  general 
and  administrative  expenses,  indirect 
selling  expenses,  and  interest  expenses. 
Based  on  our  verification  of  Borusan's 
cost  response,  we  adjusted  Borusan's 
reported  COP  and  CV  to  reflect  certain 
adjiistments  to  general  and 
administrative  expenses  and  interest 
expenses. 

In  accordance  with  section  773  of  the 
Tariff  Act.  for  Bonisan's  U.S.  models  for 
which  we  were  able  to  find  a  home 


market  such  or  similar  match  that  had 
sufficient  above-cost  sales,  we 
calculated  FMV  based  on  the  packed, 
F.O.B.,  ex-factory,  or  delivered  prices  to 
unrelated  purchasers  in  the  home 
market  or  prices  to  affiliated  customers 
which  were  determined  to  be  at  arm's 
length  (See  discussion  below  regarding 
these  sales).  We  made  adjustments, 
where  applicable,  for  inland  freight,  pre- 
sale  warehouse  expense,  discounts  and 
rebates,  post-sjde  inland  freight  and  for 
home  market  direct  expenses.  We  added 
collection  of  late  payment  charges.  We 
also  adjusted  FMV  for  differences  in 
circumstances  of  sale,  including 
physical  characteristics,  direct  selling 
expenses,  credit,  advertising,  warranty, 
packing  costs,  and  the  Turkish  value 
added  tax.  Where  merchandise  exported 
to  the  United  States  is  exempt  from 
home  market  consumption  tax,  in 
comparing  FMV  to  USP,  we  added  to 
U.S.  price  the  absolute  amount  of  such 
■taxes  charged  on  the  comparison  sales 
in  the  home  market 

For  Yucelboru's  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match  that  had 
sufficient  above-cost  sales,  we 
calculated  FMV  based  on  the  packed, 
F.O.B.,  ex-factory,  or  delivered  prices  to 
unrelated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  discounts  and  rebates. 
We  disallowed  Yucelboru's  claimed 
credit  adjustment  [See  the  Department's 
April  15, 1997,  Analysis  Memorandum). 
We  also  adjusted  FMV  for  differences  in 
circimistances  of  sale,  including 
physical  characteristics,  packing  costs, 
and  the  Tiu-kish  value  added  tax.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  home  market 
consumption  tax,  in  comparing  FMV  to 
USP,  we  added  to  U.S.  price  the 
absolute  amount  of  such  taxes  charged 
on  the  comparison  sales  in  the  home 
market. 

In  calciilating  for  physical  differences 
in  merchandise  we  calculated  simple 
average  variable  and  total  costs  of 
manufacturing  by  product  after  indexing 
the  reported  monthly  costs  using  the 
wholMale  price  index  for  Turkey.  We 
then  indexed  the  average  variable  and 
total  costs  of  manufacturing  to  restate 
them  in  the  currency  value  of  each 
respective  month.  The  adjusted  monthly 
variable  costs  of  manufacturing  for  U.S. 
and  home  maricet  products  were  then 
compared  to  arrive  at  the  difference  in 
merchandise  adjustment 

To  determine  whether  Borusan  and 
Yucelboru's  sales  were  made  at  arm's 
length,  we  compared  the  gross  unit 
prices  of  sales  to  related  and  unrelated  ^ 
customers  net  of  all  movement  charges, 
direct  and  indirect  selling  expenses,  and 
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packing  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  (58  FR  37062,  37077, 
July  9, 1993)).  We  included  those  sales 
that  passed  the  arm's  length  test  in  our 
analysis  (see  19  CFR  353.45(a)). 

ReimburseuiMit 

Section  353.26  of  the  regulations 
states  that  "[I]n  calculating  the  United 
States  price,  the  Secretary  %vill  deduct 
the  amoimt  of  any  antidumping  duty 
which  the  producer  or  reseller  (i)  Paid 
directly  on  behalf  of  the  importer;  or  (ii) 
reimbursed  to  the  importer."  "The 
Statement  of  Administrative  Action  of 
the  Uruguay  Round  Agreements  Act,  in 
addressing  the  issue  of  reimbursement, 
states  that  "(Cjommerce  has  the  full 
authority  under  its  current  regulations 
(19  CFR  353.26)  to  increase  the  duty 
when  an  exporter  directly  pays  the 
duties  due,  or  reimburses  the  importer, 
whether  independent  or  affiliated,  for 
the  importer's  payment  of  duties."  In 
Color  Television  Receivers  from  the 
Republic  of  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  61  FR  4408,  4410  {February  6, 
1996),  Commerce  stated  the  foUotving: 

In  efflBct,  antidumping  duties  raise  prices  of 
subject  merchandise  to  impoiteis,  thereby 
providing  a  level  playing  field  upon  which 
injured  U.S.  industries  can  compete.  The 
remedial  efiiect'of  tlie  law  is  defeated, 
however,  wltere  exporters  themselves  pay 
antidumping  duties,  or  reimburse  importers 
for  such  duties. 

Since  we  found  no  evidence  that  the 
conditions  mentioned  above  exist  with 
respect  to  these  companies,  we  did  not 
apply  §  353.26  of  our  regufations. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV  we  preliminarily  determine  that 
the  following  margin  exists: 

Certain  Welded  Carbon  Steel  Pipe 
AND  Tube  from  Turkey 


Producer/manufacturer/exporter 

Weighted- 
averaoe 
margin 

Bonisan 

Yucelxtnj 

8.56% 
0% 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  brieb  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  fater  than  30  days  after 
the  date  of  publication.  Rebuttal  briefa 


and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  fater  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  these 
administrative  reviews  including  the 
results  of  its  analysis  of  issues  r^sed  in 
any  such  written  comments  or  at  a 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentages  sfated  above. 

Furthermore,  the  follo%ving  deposit 
requirements  will  be  effactive~for  all  of 
Yucelboru's  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  die  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act.  A  cash  deposit  of  estimated 
antidumping  duties  shall  be  required  on 
shipments  of  review  of  the  antidumping 
dul^  order  on  certain  welded  carbon 
steel  pipe  and  tube  from  Turkey  as 
follows:  (1)  The  cash  deposit  rate  for 
Yucelboru  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
Borusan  and  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  be  14.74  percent.  This  is  the 
"all  others"  rate  from  the  LTFV 
investigation.  See  Antidumping  Duty 
Order;  Welded  Carbon  Stee/  Standard 
Pipe  and  Tube  from  Turkey,  51  FR 
17784  (May  15, 1986). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursonent  of 
antidumping  duties  occulted  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(aNl))  and  19  CFR  353.22. 


Dated:  May  5, 1997. 
Robert  S.  LaRnasa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-12507  Filed  S-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[C-667-Mq 

Extruded  Rubber  Tlwaad  from  , 
Malaysia;  Preliminary  RaauHs  of 
Countervailing  Duty  AdminiatraMva 


AQENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  extruded 
rubber  thread  from  Mafaysia.  For 
information  on  the  net  subsidy  for  each 
reviewed  company,  as  well  for  all  non- 
reviewed  companies,  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  ("Customs") 
to  collect  cash  deposits  of 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  (See  Public  Comment  section  of 
this  notice.) 

EFFECTIVE  DATE:  May  13, 1997. 
POR  FURTHER  SrOHMATION  CONTACT:  Judy 
Komfeld  or  Richard  Herring,  Office  of 
CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration.  U^.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3146  or  (202)  482- 
2786. 

SUPPtaeiTARY  SrORMATION; 

Baclcgrouiid 

On  August  25, 1992,  the  Department 
published  in  the  Federal  Regbtar  (57 
FR  38472)  the  countervailing  duty  order 
on  extruded  rubber  thread  from 
Malaysfa.  On  August  12, 1996,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (61  FR  41768)  of  this 
countmvailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
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initiated  the  review,  covering  the  period 
January  1. 1995  through  December  31, 
1995.  on  September  17, 1996  (61  FR 
48882). 

In  accordance  with  19  C.F.R. 
355.22(a),  this  review  covers  only  those 
producers  or  exporters  of  the  subject 
merchandise  for  which  a  review  was 
specifically  requested.  Accordingly,  this 
review  covers  Heveafil  Sdn.  Bhd.. 
Filmax  Sdn.  Bhd.,  Rubberflex  Sdn. 
Bhd..  Filati  Lastex  Elastofibre  Sdn.  Bhd. 
(Filati).  and  Rubfil  Sdn.  Bhd.  Heveafil 
and  Filmax  are  affiliated  parties.  (See 
Affiliated  Parties  section  below.)  This 
review  also  covers  13  programs. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  tike  Renew 

Imports  covered  by  this  review  are 
shipments  of  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  latex  of  any  cross 
sectional  shape;  measuring  from  0.18 
mm.  which  is  0.007  inch  or  140  gauge, 
to  1.42  nun,  which  is  0.056  inch  or  18 
geuge,  in  diameter.  Such  merchandise  is 
classifiable  under  item  number 
4007.00.00  of  the  Harmooized  Tariff 
Schedule  (HTS).  The  HTS  item  nimiber 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  is  dispositive. 

AflDialed  Parties 

Heveafil  owns  and  controls  Filmax 
and  both  companies  produce  subject 
merchandise.  Therefore,  we  determine 
them  to  be  affiliated  companies  under 
section  771(33)  of  the  Act  and, 
consistent  with  prior  reviews  of  this 
order,  we  have  calculated  a  single  rate 
applicable  to  both  of  these  companies. 
See  Extruded  Rubber  Thread  Fmm 
Malaysia:  Final  Results  of 
CkHuitervailing  Duty  Administrative 
Review  (61  FR  55272;  October  25, 1996) 
{Malaysian  Rubber  Thread  1994 
Review).  For  further  information,  see 
Memorandum  to  File  from  Judy 
Komfeld  Regarding  Status  as  Affiliated 
Parties  dated  March  28,  1997,  on  file  in 
the  public  file  of  the  Central  Records 
Unit,  Room  &-099  of  the  Department  of 
Conmierce. 


Analyns  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Expmt  Credit  Refinancing  (ECR) 
Program 

The  ECR  program  was  established  in 
order  to  promote:  (1)  Exports  of 
manufactured  goods  and  agricultural 
food  products  that  have  significant 
value-added  and  high  local  content.  (2) 
greater  domestic  linkages  in  export 
industries,  and  (3)  easy  access  to  credit 
focilities.  In  order  to  accomplish  this, 
the  BankNegara  Malaysia,  the  central 
bank  of  Malaysia,  provides  order-based, 
and  pre-  and  post-shipment  financing  of 
exports  through  commercial  banks  for 
periods  of  up  to  120  and  180  days, 
respectively,  and  certificate  of 
peHbrmance  (CP) — based  pre-shipment 
financing.  These  loans  are  provided  in 
Malaysian  Ringgits.  Order-based 
finnnHng  is  provided  for  specific  sales 
to  specific  markets.  CP-based  financing 
is  a  line  of  credit  based  on  the  previous 
12  months'  export  performance,  and 
cannot  be  tied  to  specific  sales  in 
specific  markets. 

The  Department  determined  that  this 
program  was  an  export  subsidy  in  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order;  Extruded  Rubber  Thread  From 
Malaysia  (57  FR  38472;  August  25, 
1992)  [Malaysian  Rubber  Thread  Final 
Determination)  because  receipt  of  loans 
under  this  program  was  contingent 
upon  export  poformance.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  sulnnitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding.  During 
the  period  of  review  (POR),  Heveafil, 
Filmax.  Rubberflex  and  Rubfil  used  ECR 
pre-shipment  loans;  Rubfil  and  Filati 
used  ECR  post-shipment  loans. 

Section  771(5)(E)(ii)  of  the  Act  states 
that,  in  the  case  of  a  loan,  if  there  is  a 
difiierence  between  the  amount  the 
recipient  of  the  loan  pays  on  the  loan 
and  the  amoimt  the  recipient  would  pay 
on  a  comparable  commercial  loan  that 
the  recipient  could  actually  obtain  on 
the  market,  then  a  coimtervailable 
benefit  is  bestowed.  In  this  case,  as  the 
benchmark  interest  rates,  we  are  using 
company-specific  interest  rates  on 
comparable  commercial  loans  to 
determine  whether  there  is  a  benefit 
from  the  ECR  pre-shipment  and  post- 
shipment  loans. 

With  respect  to  ECR  post-shipment 
loans,  we  preliminarily  determine  that 
Banker's  Acceptances  (BAs)  are  a 
comparable  form  of  alternative  short- 
term  commercial  finanring  because  both 


BAs  and  ECR  post-shipment  loans  are 
short-term  borrowing  instruments  used 
to  finance  specified  export  shipments. 
Therefore,  as  the  benchmarii  for  ECR 
post-shipment  loans  to  Filati  and  Rubfil, 
we  used  each  company's  average 
effective  BA  rate,  inclusive  of  the  cost 
of  commissions  for  the  BA,  for  all  BA 
loans  taken  out  during  the  POR. 

BAs,  however,  are  not  comparable  to 
ECR  pre-shipment  loans.  The  ECR  pre- 
shipment  finimriYtg  used  by  the 
respondents  is  based  on  a  line  of  credit, 
much  like  a  genwal  short-term  loan  in 
the  Malaysian  market  We  determined 
in  the  Malaysian  RuUxr  Thread  1994 
Review  that  term  loans  and  overdrafts 
offered  by  commercial  banks  are 
comparable  forms  of  short-term 
finnnring  in  Malaysia.  During  the  POR, 
respondents  used  revolving  lines  of 
credit  and  overdrafts  for  shmt-term 
commercial  financing.  Therefore,  we 
have  used  as  our  benchmark  for  ECR 
pre-shipment  loans  that  were  taken  out 
by  Heveafil,  Filmax.  Rubfil  or 
Rubberflex,  the  average  of  the 
commercial  bank  lending  rates  charged 
to  each  company  during  the  POR  for 
revolving  lines  of  credit  and  overdrafts. 
Using  these  benchmarks,  we  continue 
to  find  these  loans  countervailable 
(except  for  the  ECR  post-shipment  loans 
received  by  Rubfil  because  the  interest 
rate  charged  is  equal  to  or  greater  than 
the  benchmark  rate)  because  the  interest 
rate  charged  is  less  than  the  rate  for 
comparable  commercial  loans  that  the 
company  could  actually  obtain  in  the 
market.  To  calculate  the  benefit  from 
ECR  loans  on  which  interest  was  paid 
in  1995,  we  used  our  short-term  loan 
methodology  which  has  been  applied 
consistently  in  previoiis  determinations. 
(See,  e.g..  Certain  Iron-Metal  Castings 
from  India;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (61  FR  64669;  December  6. 
1996).  Because  the  ECR  post-shipment 
loans  are  shipment-specific,  we 
included  in  our  calculations  only  those 
loans  approved  to  finance  or  taken  out 
to  finance  export  shipments  of  extruded 
ruMwr  thread  to  the  United  States. 
Because  the  pre-shipment  loans  are  not 
tied  to  specific  shipments,  we  included 
all  loans  on  which  interest  was  paid 
durine  the  POR. 

To  aetermine  the  benefit,  we 
compared  the  amount  of  interest 
actually  paid  on  these  loans  during  the 
POR  with  the  amount  that  would  have 
been  paid  at  each  benchmark  rate  for 
pre-shipment  financing  and  post- 
shipment  financing.  The  difference 
between  those  amoimts  is  the  benefit 
We  then  divided  each  company's 
interest  savings  by  total  exports,  in  the 
case  of  pie-shipment  loans,  becaiise 


they  applied  to  all  exports,  or  by  exports 
to  the  United  States,  in  the  case  of  post- 
shipment  loans,  because  they  applied  to 
specific  shipments  of  exports  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  ad  valorem 
subsidy  from  pre-shipment  loans  to  be 
the  foUowring  for  each  of  the  reviewed 
companies: 


Net  subsidtes— producer/exporter 

Subsidy 
rate 
(per- 
cenO 

HeveafJI/FHmax  

Rubberflex 

Filati  

Rubfil 

0.15 
.30 
.00 
03 

For  post-shipment  loans,  we 
preliminarily  determine  the  ad  valorem 
subsidy  to  be  the  following  for  each  of 
the  reviewed  companies: 


Net  subsidies— producer/exporter 

Subsidy 
rate 
(per- 
cent) 

Heveafil/FHmax  „ 

Rubberflex .;. 

Filati  

0.00 
.00 
15 

Rut>fH 

.00 

2.  Pioneer  Status 

Pioneer  status  is  a  tax  incentive 
offered  to  promote  investment  in  the 
manufacturing,  tourist,  and  agricultural 
sectors.  Pioneer  status  was  first 
introduced  under  the  Pioneer  Industries 
(Relief  bom  Income  Tax)  Ordinance. 
1958.  This  ordinance  was  replaced  by 
the  Investment  Incentives  Act  (EA)  in 
1968,  which  was  subsequently  replaced 
by  the  Promotion  of  Investment  Act 
(PIA)  of  1986.  Under  the  IIA  and  the 
PIA,  the  Minister  of  International  Trade 
and  Industry  may  determine  products  or 
activities  to  be  pioneer  products  or 
activities. 

Companies  petition  for  pioneer  status 
for  products  or  activities  that  have 
already  been  approved  and  listed  as 
pioneer  products.  Once  a  company 
receives  pioneer  status,  its  profits  from 
the  designated  product  or  activity  are 
exempt  from  the  corporate  income  tax 
for  a  period  of  five  years,  with  the 
possibility  of  an  extension  for  an 
additional  five  years.  The  five-year 
extension  was  abolished  for  companies 
which  applied  for  pioneer  status  on  or 
after  November  1991.  Further,  the 
computation  of  capital  allowances, 
which  are  normally  deducted  against  ■ 
the  adjusted  taxable  income,  is 
postponed  to  the  post-tax  holiday 
period. 

Under  certain  conditions,  companies 
must  agree  to  an  export  commitment 


(i.e.,  they  must  agree  to  export  a  certain 
percentage  of  their  production)  to 
receive  pioneer  status.  Furthermore,  an 
export  requirement  may  sometimes  be 
applied  to  certain  industries  after  it  is 
determined  that  the  domestic  market  is 
saturated  and  will  no  longer  support 
additional  producers. 

In  the  investigation  of  this  case  [see 
Malaysian  RulAer  Thread  Final 
Determination),  we  determined  that 
pioneer  status  was  granted  to  Rubberflex 
based  on  its  obligation  to  export. 
Therefore,  we  found  that  the  program 
constitutes  an  export  subsidy  wiUi 
respect  to  that  company.  In  addition,  in 
past  administrative  reviews,  we 
reviewed  the  pioneer  status  of  Filati, 
Filmax  and  Rubfil  and  found  the 
program  countervailable  with  respect  to 
all  of  these  companies  because  pioneer 
status  was  granted  to  each  based  on  a 
commitment  that  they  would  export  a 
majority  of  their  production.  See 
Extruded  Rubber  Thread  from  Malaysia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (60  FR  17515; 
April  6, 1995).  See  also  Malaysian 
Rubber  Thread  1994  Review.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  these  findings. 
Rubberflex,  Filati.  Filmax  and  Rubfil 
continued  to  hold  pioneer  status  during 
the  POR,  but  only  Rubberflex  and 
Filmax  claimed  pioneer  income  on  the 
income  tax  return  filed  during  the  POR. 
Filati  did  not  file  a  tax  retiim  during  the 
POR  and  Rubfil  reported  a  loss  on  the 
tax  return  filed  during  the  POR. 
Therefore,  these  two  companies  did  not 
use  this  program. 

To  calculate  the  benefit  to  Rubberflex 
and  Filmax,  we  calculated  the  amount 
of  tax  that  wrould  have  been  paid  absent 
the  program  and  compared  that  to  the 
amoimt  of  tax  actually  paid.  The 
difference  equals  the  tax  savings 
received  by  each  company.  ENviding  the 
tax  savings  by  total  exports,  we 
preliminarily  determine  the  ad  valorem 
subsidy  from  this  program  to  be  the 
following  for  eech  of  the  reviewed 
companies: 


Net  substdns— producer/exporter 

Subsidy 
rate 
(per- 
cent 

Hevealil/Filmax  __ „ 

Rubberflex 

a74 
.77 

Filati  

.00 

Rubfil 

.00 

income  tax  deduction  for  a  percentage 
of  the  value  of  constructed  or  purchsoed 
buildings  used  in  manufacturing.  In 
1984,  this  allowance,  which  had  been 
limited  to  manufacturing  facilities,  was 
extended  to  include  buildings  used  as 
warehouses  to  store  finished  goods 
ready  for  export  or  imported  inputs  to 
be  incorporated  into  exported  goods. 
This  program  includes  a  10  percent 
initial  and  a  2  percent  annual  tax 
allowance  (i.e.,  12  percent  in  the  first 
year  and  2  percent  thereafter).  The 
program  effiectively  reduces  a 
company's  taxable  income,  and  the  tax 
allowance  can  be  carried  forward  to 
foture  tax  years  until  fully  exhausted. 
Rubber-based  exporters  are  eligible  for 
this  program.  We  found  this  program 
countervailable  in  the  Malaysian  Rubber 
Thread  Final  Determination  because  use 
of  this  allowance  is  limited  to  exporters. 
No  new  information  or  evidence  of 
changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  program's 
countervaiUbility. 

Heveafil  claimed  allowances  under 
this  program  on  the  tax  return  filed 
during  the  POR.  To  determine  the 
benefit,  we  calculated  the  tax  savings 
from  this  program  during  the  review 
period  for  Heveafil  and  divided  the 
savings  amount  by  Heveafil/Filmax's 
total  exports,  because  these  benefits 
applied  to  all  exports.  On  this  basis,  we 
preliminarily  determine  the  ad  valorem 
subsidy  from  this  program  to  be  the 
following  for  each  of  the  reviewed 
companies: 


~  ducer/exporler 

Subsidy  rate  (percent) 

Heveafil/Filmax 

Rubbertlex 

Filati - 

Ruba 

Less  than  0.005. 

aoo. 
o.m. 

0.00. 

3.  Industrial  Building  Allowance 

Sections  63  through  66  of  the  Income 
Tax  Act  of  1967,  as  amended,  allow  an 


4.  Double  Deduction  for  Export 
Promotion  Expenses 

Section  41  of  the  Promotion  of 
Investments  Act  allows  companies  to 
deduct  expenses  related  to  the 
promotion  of  exports  twice,  once  in 
calculating  net  income  on  the  financial 
statement  and  again  in  calculating 
taxable  income.  We  found  this  program 
countervailable  in  the  Malaysian  Rubber 
Thread  Final  Determirtation  because  its 
use  is  limited  to  exporters.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

Heveafil  claimed  deductions  imder 
this  program  on  the  tax  return  filed 
during  the  POR.  To  determine  the 
benefit,  we  calculated  the  tax  savings 
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from  this  program  dining  the  review 
period  for  this  company  and  divided 
those  savings  by  Heveaifil/Filmax's  total 
exports,  because  these  benefits  applied 
to  all  exports.  On  this  basis,  we 
preliminarily  determine  the  ad  valorem 
subsidy  from  this  program  to  be  the 
following  for  each  of  the  reviewed 
companies: 


Net  subsidies— producer/exporter 


Heveafil/Filmax 

Rut)befflex 

Filati 

RubW 


Subsidy 
rate 
(per- 
cent) 


0.01 
0.00 
0.00 
0.00 


n.  Progmms  Preliminarily  Determined  to 
be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

•  Investment  Tax  Allowance, 

•  Abatement  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales, 

•  Abatement  of  Five  Percent  of 
Taxable  Income  Due  to  Location  in  a 
Promoted  Industrial  Area, 

•  Abatement  of  Taxable  Income  of 
Five  Percent  of  Adjusted  Income  of 
Companies  due  to  Capital  Participation 
and  Employment  Policy  Adherence, 

•  Double  Deduction  of  Export  Credit 
Insurance  Payments,  and 

•  Preferential  Financing  for 
Bumiputras. 

Preliminary  Results  of  Review 

In  accordance  with  19  C.F.R. 
§355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
ackninistrative  review.  For  the  period 
January  1, 1995  through  December  31, 
1995,  we  preliminarily  determine  the 
subsidy  for  the  following  companies  to 
be: 


^4et  subsidies— producer/expofter 


Heveafil/Filmax 

Rubberflex 

Rubfii  

Filati  


Net  sub- 
sidy rate 

cent) 


0.90 
^J07 
0.03 
0.15 


If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  Customs  to  collect  cash 
deposits  as  indicated  above. 


This  countervailing  duty  order  was 
determined  to  be  subject  to  section  753 
of  the  Act.  Countervailing  Duty  Order; 
Opportunity  to  Request  a  Section  753 
Injury  Investigation,  60  FR  27,963  (May 
26, 1995),  amended  60  FR  32,942  (June 
26, 1995).  In  accordance  with  section 
753(a),  domestic  interested  parties  have 
requested  an  injury  investigation  with 
respect  to  this  order  with  the 
International  Trade  Commission  (ITC). 
Pursuant  to  section  753(a)(4), 
liquidation  of  entries  of  subject 
merchandise  made  on  or  after  January  1, 
1995,  the  date  Malaysia  joined  the 
World  Trade  Organization  (WTO),  is 
suspended  imtil  the  ITC  issues  a  final 
injury  determination.  Therefore,  we  will 
not  issue  assessment  instructions  for 
any  entries  made  on  or  after  January  1, 
1995;  however,  we  will  instruct 
Customs  to  collect  cash  deposits  in 
accordance  with  the  final  results  of  this 
administrative  review.  As  provided  for 
in  the  Act,  any  rate  less  than  0.5  percent 
ad  valorem  in  an  administrative  review 
is  de  minimis.  Accordingly,  for  those 
companies  with  de  minimis  rates,  no 
cash  deposits  will  be  required. 

Because  the  URAA  replaced  the 
general  rule  in  fovor  of  a  country-wide 
rate  with  a  general  rule  in  £avor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  C.F.R. 
§  355.22(a).  Pursuant  to  19  C.FJR. 
%  355.22(g),  fbi  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Pederal-h4ogul 
Corporation  and  The  Torrington 
Company  V.  United  States.  822  F.Supp. 
782  (CTT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CF.R.  §  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CJ^.R.  §  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered'by  this 
review  will  be  unchanged  by  the  results 
of  this  review.  However,  as  noted  above, 
pursuant  to  section  753(a)(4),  we  will 
not  issue  assessment  instructions  for 
these  unreviewed  companies,  unless 


and  until  the  ITC  issues  a  final  injury 
determination. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  withiifBO  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  A 
statement  of  the  issue. and  (2)  a  brief 
summary  of  the  argument  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  brie& 
and  rebuttal  briefo  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  §355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CF.R.  §  355.38,  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  May  5. 1997. 
Robert  S.  LaRoMa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-12509  Filed  5-12-97:  8:4fe  am) 
BHxsn  CODE  asM-os-r 


OEPARTMBITX)F  COMMERCE 

Intamational  Trad*  AdministFBtion 

Determination  Not  to  Aavok* 
Countervailtng  Duty  Orders 

AOBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  orden  listed  below. 


EFFECTIVE  DATE:  May  13. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Russell  Morris  or  Maria  MacKay.  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration.  U.S.  De{iartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  27,  1997,  the  Department 
published  in  the  Federal  Register  (62 
FR  8929)  its  intent  to  revoke  the 
following  countervailing  duty  orders: 


Countervailing  duty 

ordefs 

Chile:  Standard  Car- 

03/19«7.  52FR  8635. 

nations  (C-337- 

601). 

France:  Brass  Sheet 

03A)6/87.  52FR  6996. 

and  Strip  (C-427- 

603). 

Iran:  Raw  Pistachios 

03/11/86,  51  FR  8344. 

(C-507-501). 

Israel:  Oil  Country  Tu- 

03A)6/87, S2FR  6999. 

bular  Goods  (C- 

508-601). 

Under  19  CFR  355.25(d)(4)(iii),  die 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  sections  355.2  (i)(3),  (i)(4), 
(i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  revocation  or  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  5th  anriversary 
month. 

Within  the  specified  time  frame,  we 
received  objections  bom  domestic 
interested  parties  to  our  intent  to  revoke 
these  countervailing  duty  orden. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  May  5, 1997. 
JaOray  P.  Biaios, 

Principal  Deputy  Assistant  Secretaryfor 
Import  Administration. 
[FR  Doc.  97-12510  Filed  5-12-97;  8:45  ami 
HUMQ  OOOC  3610-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Instttuta  of  Standards  and 
Technology 

P>oeket  No.  960924273-8273-01) 

RIN0683-2A11 

Announcing  Plans  |o  Raviaa  FSdaral 
Information  Procaasing  Standard  186. 
Digital  Signature  Standard 

AGBICY:  National  Institute  of  Standards 
and  Technology  (NIST),  Coromerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  NIST  is  planning  to  develop 
a  proposed  revision  to  Federal 
Information  Processing  Standard  186, 
Digital  Signature  Standard.  This 
revision  would  specify  additional 
public-key  based  digital  signature 
algorithms  (in  addition  to  the  Digital 
Signature  Algorithm  [DSA])  for  use  in 
designing  and  implementing  public-key 
based  signature  systems  which  Federal 
departments  and  agencies  operate  or 
which  are  operated  for  them  under 
contract  The  purpose  of  the  revision 
will  be  to  enable  Federal  departments 
and  agencies  greater  flexibility, 
consistent  with  sound  securi^ 
practices,  in  the  design, 
implementation,  and  use  of  public-key 
based  digital  signature  systems. 
DATES:  Conmients  should  be  received  on 
or  before  August  11, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Director,  Information 
Technology  Laboratory,  ATTN:  Planned 
Revision  to  FIPS  186,  Technology 
BuUding,  Room  A231,  National  Institute 
of  Standards  and  Technology. 
Gaithersbmg,  MD  20899. 

Electronic  comments  should  be  sent 
to:  FIPSl86©NIST.GOV 

Comments  are  partictdarly  sought 
with  respect  to  the  RSA  and  elliptic 
curve  techniques.  In  addition,  parties 
believing  their  patents  or  othw 
intellectual  property  pertain  to  either  of 
these  techniques  are  asked  to  comment 
and  provide  specifics  of  the  nattue  of 
their  claims. 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW..  Washington.  DC  20230. 
FOR  FURTHBI  MF0RMAT10N  CONTACT: 
Edward  Roback.  Computer  Security 
Division,  National  Institute  of  Standards 
and  Technology.  Gaithersbtug.  MD 
20899.  telephone  (301)  975-3696.  The 
current  FIPS  186  and  change  notice  is 


available  at  http://csrc.nistgov/fips/ 
fipsl86.txt.  Interested  parties  may 
obtain  copies  of  the  current  FIPS  186 
and  change  notice  from  the  National 
Technical  Information  Service,  U.S. 
Department  of  Conmierce,  Springfield, 
VA  22161,  telephone  (703)  487-4650.  e- 
mail  orders®NTIS.fedworld.gov. 

SUPPiXMENTARY  INFORMATION:  NIST  is 
planning  to  develop  a  proposed  revision 
to  Federal  Information  Processing 
Standard  186,  Digital  Signature 
Standard,  to  specify  additional  public- 
key  based  digital  signature  algorithms 
(in  addition  to  the  Digital  Signature 
Algorithm  [DSA])  for  incorporation  into 
FIPS  186.  These  algorithms  could  then 
be  used  in  designing  and  implementing 
public-key  based  signature  systems 
which  Federal  departments  and 
agencies  operate  or  which  are  operated 
for  them  under  contract.  The  purpose  of 
the  revision  will  be  to  enable  Federal 
departments  and  agencies  greater 
flexibility,  consistent  with  sound 
seciuity  practices,  in  the  design, 
implementation,  and  use  of  public-key 
based  signatiu«  systems. 

Other  algorithms  approved  for 
inclusion  shall  be  either:  (1)  Freely 
available  or  (2)  available  under  terms 
consistent  with  the  American  National 
Standards  Institute  (ANSI)  patent 
policy. 

The  Administration  policy  is  that 
cryptographic  keys  used  by  Federal 
agencies  for  encryption  (i.e..  to  protect 
the  confidentiality  of  information)  shall 
be  recoverable  through  an  agency  or 
third-party  process  and  that  keys  used 
for  digital  signature  (i.e..  for  integrity 
and  authentication  of  information)  shall 
not  be  recoverable.  Agencies  must  be 
able  to  ensure  that  signature  keys  cannot 
be  used  for  encryption.  Any  algorithms 
proposed  for  digital  signature  must  be 
able  to  be  implemented  such  that  they 
do  not  support  encryption  unless  keys 
used  for  encryption  are  distinct  firom 
those  used  for  signature  and  are 
recoverable. 

The  distinction  between  signature  and 
encryption  keys  will  be  fecilitated  in  the 
public  key  infrastructure  by  using 
X.509v3  public  key  certificates. 

NIST  solicits  comments  from 
interested  parties,  including  industry, 
voluntary  standards  organizations,  the 
public,  and  State  and  local  governments 
concerning  developing  such  a  proposed 
revision,  and  concerning  the 
availability,  security,  and  adequacy  of 
existing  industry  standards,  de  bcto  or 
otherwise,  for  public  key-based  digital 
signature  systems. 

This  work  is  pursuant  to  NISTs 
responsibilities  under  the  Computer 
Security  Act  of  1987.  the  Information 
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Technology  Management  Reform  Act  of 
1996.  0MB  Circular  A-130,  and 
Executive  Order  13011. 

Dated:  May  6, 1997. 
EUine  Banten-MinM, 

Director.  Prograai  Office. 

(FR  Doc.  97-12341  Filed  5-12-97;  8:45  am] 

HLUNG  COOE  3610-CN-M 

DEPARTMENT  OF  COMMERCE 

Nationai  Institute  of  Standards  and 
Technology 

[Docket  No.  960924271-6271-01] 

mN0693-ZA10 

Announcing  Plans  to  Develop  a 
FMeral  Information  Processing 
Standard  for  Put>lic-Key  Based 
Cryptographic  Key  Agreement  and 
Exchai^ 

AGeNCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SMMARY:  NIST  is  planning  to  develop 
a  Federal  Information  Processing 
Standard  for  Public-Key  Based 
Cryptographic  Key  Agreement  and 
Exchai^.  This  notice  solicits  comments 
regarding  techniques  for  consideration 
specifically  including  RSA,  Diffie- 
Hellman.  and  Elliptic  Curve  techniques. 
This  standard  will  be  for  use  in 
designing  and  implementing  public-key 
based  key  agreement  and  exchange 
systems  which  Federal  departments  and 
agencies  operate  or  which  are  operated 
for  them  under  contract.  More  than  one 
algorithm  may  be  specified,  consistent 
with  sound  security  practices,  to  enable 
Federal  departments  and  agencies 
enhanced  flexibility  in  the  design, 
implementation,  and  use  of 
cryptographic  systems. 
DATES:  Comments  should  be  received  on 
or  before  August  11, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Director,  Information 
Technology  Laboratory,  ATTN:  Key 
Agreement/Exchange  FIPS,  Technology 
Building,  Room  A231,  National  Institute 
of  Standards  and  Technology, 
Gaithersbiug,  MD  20899. 

Electronic  comments  should  be  sent 
to:  KEYEX«NIST.GOV 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  Herbert 
C  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington.  DC  20230. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Miles  Smid,  Manager.  Security 


Technology  Group,  Computer  Security 
Division,  National  Institute  of  Standards 
and  Technology.  Gaithersburg,  MD 
20899.  telephone  (301)  975-2938. 
SUPPI.EMENTARY  INFORMATION:  NIST  is 
planning  to  develop  a  Federal 
Information  Processing  Standard  for 
Public-Key  Based  Cryptographic  Key 
Agreement  and  Exchange.  This  standard 
will  be  for  use  in  designing  and 
implementing  public-key  based  key 
agreement  and  exchange  systems  which 
Federal  departments  and  agencies 
operate  or  which  are  operated  for  them 
under  contract.  More  than  one  algorithm 
may  be  specified  in  the  standard, 
consistent  with  sound  security 
practices,  to  enable  Federal  departments 
and  agencies  enhanced  flexibility  in  the 
design,  implementation,  and  use  of 
cryptographic  systems. 

Algorithms  approved  for  inclusion 
shall  be  either:  (1)  Freely  available  or  (2) 
available  under  terms  consistent  with 
the  American  National  Standards 
Institute  (ANSI)  patent  policy. 

The  Administration  policy  is  that 
cryptographic  keys  used  by  Federal 
agencies  for  encryption  (i.e..  to  protect 
the  confidentiality  of  information)  shall 
be  recoverable  through  an  agency  or 
third-party  process  and  that  keys  used 
for  digital  signatiu^  (i.e..  for  integrity 
and  authentication  of  information)  shall 
not  be  recoverable.  Agencies  must  be 
able  to  ensure  that  signature  keys  cannot 
be  used  for  encryption.  Any  algorithms 
proposed  for  digital  signature  must  be 
able  to  be  implemented  such  that  they 
do  not  support  encryption  unless  keys 
used  for  encryption  are  distinct  from 
those  used  for  signature  and  are 
recoverable. 

The  distinction  between  signatiire  and 
encryption  keys  will  be  facilitated  in  the 
public  key  infrastructure  by  using 
X.509v3  public  key  certificates. 

This  standard  would  specify  the 
mathematical  algorithm(s)  approved  for 
use  by  Federal  agencies  for  using  public 
key  cryptographic  key  exchange/ 
agreement  (e.g.,  to  exchange  the 
encryption  key[s]  used  by  two  parties 
for  data  encryption).  This  standard  will 
be  complemented  by  the  activities  of  the 
"Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  Federal  Key 
Management  Infrastructure."  which  is 
working  on  recommendations  for  a 
fisderal  standard  on  encryption  key 
recovery  (independent  of  the  underlying 
mathematical  algorithm[s]  used  to 
exchan^  the  encryption  key[s]). 

NISTsolicits  comments  from 
interested  parties,  including  industry, 
voluntary  standards  organizations,  the 
public,  and  State  and  local  governments 
concerning  developing  such  a  standard, 
and  concerning  the  availability. 


seciuity.  and  adequacy  of  existing 
standards  for  public  key-based  key 
agreement  and  exchange. 

Comments  are  particularly  sought 
with  respect  to  the  RSA,  Difiie-Hellman, 
and  elliptic  curve  techniques.  In 
addition,  parties  believing  their  patents 
or  other  intellectual  property  pertain  to 
any  of  these  three  techniques  are  asked 
to  comment  and  provide  specifics  of  the 
nature  of  their  claims. 

This  work  is  pursuant  to  NIST's 
responsibilities  under  the  Computer 
Security  Act  of  1987,  the  Information 
Technology  Management  Reform  Act  of 
1996, 0MB  Circular  A-130,  and 
Executive  Order  13011. 

Dated:  May  6. 1997. 
Elaine  Bunten-Minea, 
Director,  Program  Office. 
[FR  Doc.  97-12340  Filed  5-12-97;  8:45  am) 
BHJJNQCOOE  3S10-CM-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparertt  and  Senior 
Companion  Programs;  income 
Eligibility  levels 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTKM:  Revision  of  income  eligibility 

levels. 

summary:  This  Notice  revises  the 
schedules  of  income  eligibility  levels  for 
participation  in  the  Foster  Grandparent 
Program  (FGP)  and  the  Senior 
Companion  Program  (SCP)  of  the 
Corporation  for  National  and 
Community  Service  (Corporation) 
published  in  61  FR  14558  on  April  2. 
1996. 

DATES:  These  guidelines  go  into  effect 
May  13, 1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ruth  Archie,  National  Senior  Service 
Corps,  Corporation  for  National  and 
Conununity  Service,  1201  New  York 
Avenue  NW,  Washington,  DC  20525,  or 
by  telephone  at  (202)  606-5000  ext  289. 

SUPPLEMENTARY  MFORMATKM:  The 
revised  schedules  are  based  on  changes 
in  the  Poverty  Guidelines  issued  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  published  in  62  FR 
10856,  March  10, 1997.  In  accwdance 
with  program  regulations,  the  income 
eligibility  level  for  each  State  and  the 
District  of  Columbia  is  125  percent  of 
the  DHHS  Pjwerty  Guidelines,  except  in 
those  areas  determined  by  the 
Corporation  to  be  of  a  hi^er  cost  of 
living.  In  such  instances,  the  income 


elibility  levels  shall  be  135  percent  of 
the  DHHS  Poverty  Guidelines.  The  level 
of  eligibility  is  rounded  to  the  next 
highest  multiple  of  $5.00. 

In  determining  income  eligibility, 
consideration  should  be  given  to  the 
following  definitions  set  forth  in  59  FR 
15120,  March  31,  1994: 

Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiums,  health  care 
services,  and  medications  provided  to 


the  applicant,  enrollee,  or  spouse  and 
were  not  and  will  not  be  paid  for  by 
Medicare,  Medicaid,  other  insurance,  or 
by  any  other  third  party  and,  shall  not 
exceed  15  percent  of  the  applicable 
Corporation  income  guideline. 

Annual  income  is  counted  for  the  past 
12  months  and  includes:  The  applicant 
or  enrollee's  income  and  the  applicant 
or  enrollee's  spouse's  income,  if  the 
spouse  lives  in  the  same  residence. 


Project  directors  may  coimt  the  value  of 
shelter,  food,  and  clothing,  if  provided 
at  no  cost  by  persons  related  to  the 
applicant,  enrollee  or  spouse. 

Any  person  whose  income  is  not  more 
than  100  percent  of  the  DHHS  Poverty 
Guideline  for  her/his  specific  family 
imit  shall  be  given  special  consideration 
for  participation  in  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 


1997  FGP/SCP  Income  Eugibiuty  levels 

[Based  on  125  Percent  of  DHHS  Poverty  Guideline^ 


States 

Family  units  of 

One 

Two 

Three 

Four 

All  exceot  Hioh  Cost  Areas  Alaska  &  Hawaii 

$9,865 

$13,265 

$16,665 

$20,065 

(For  family  units  with  more  than  four  members,  add  $3,400  for  each  additional  member  in  all  States  except  designated  High  Cost  Areas.  Alas- 
ka, and  Hawaii). 

1997  FGP/SCP  lNC0»4E  Eugibiuty  Levels  for  High  Cost  Areas 

(Based  on  135  Percent  of  DHHS  Poverty  Guidelines] 


Aiea 

Family  units  of 

One 

Two 

Three 

Four 

All,  except  Alaska  &  Hawaii  

Alaska                       - 

$10,655 
13.325 
12.245 

$14,325 
17.915 
16.470 

$17,995 
22.505 
20.695 

$21,670 
27,095 

Hawaii 

24,925 

(For  family  units  with  more  than  four  members,  add:  $4,590  in  Alaska.  $4,225  in  HawaH.  and  $3,670  in  aH  other  areas  for  each  additional 
member). 


The  income  eligibility  levels  specified 
above  are  based  on  135  percent  of  the 
DHHS  poverty  guidelines  and  are 
applicable  to  the  following  high  cost 
metropolitan  statistical  areas  and 
primary  metropolitan  statistical  areas: 

High  Cost  Areas 

(Including  all  Counties/Locations 
Included  in  that  Area  as  Defined  by  the 
Office  of  Management  and  Budget). 

Alaska 

(All  Locations). 

California 

Los  Angeles-Compton-San  Gabriel- 
Long  Beadi-Hawthome  (Los  Angeles 
County). 

Santa  Barbara/Santa  Maria/Lompoc 
(Santa  Barbara  County). 

Santa  Cruz-Watsonville  (Santa  Cruz 
County). 

Santa  Rosa-Petaluma  (Sonoma 
County). 

San  Diego-El  Cajon  (San  Diego 
County). 

San  Jose-Los  Gatos  (Santa  Clara 
Cotuity). 

San  Frandsco/San  Rafael  (Marin 
County). 


San  Francisco/Redwood  City  (San 
Mateo  County). 

San  Francisco  (San  Francisco 
County). 

Oakland-Berkeley  (Alameda  County). 

Oakland-Martinez  (Contra  Costa 
County). 

Anaheim-Santa  Ana  (Orange  County). 

Oxnard- Ventura  (Ventura  County). 

District  of  Columbia/Maryland/Virginia 

District  of  Columbia  and  Surrounding 
Counties  in  Maryland  and  Virginia. 

MD  counties:  Calvert,  Charles,  Cecil, 
Frederick,  Montgomery  and  Prince 
Georges  Counties. 

VA.counties:  Arlington,  Fairfax, 
Loudoun,  Prince  William,  Stafford, 
Alexandria  City,  Fairfax  City.  Falls 
Church  Qty,  Manassas  City  and 
Manassas  Park  Qty. 

Hawaii 

(All  Locations). 

Illinois 

Chicago-Des  Plaines-Oak  Park- 
Wheaton- Woodstock  (Cook,  DnPage  and 
McHenry  Counties). 

Massachusetts 

Fall  River  (Bristol  County). 


Boston-Maiden  (Essex.  Norfolk, 
Plymouth.  Middlesex  and  Suffolk 
Counties). 

Salem-Gloucester  (Essex  Coimty). 

Worcester  (Worcester  County). 

Brockton-Quincy-Braintree  (Norfolk 
County). 

Dorchester  (Suffolk  County). 

Fitchburg-Leominster  (Worcester 
County). 

New  Jersey 

Bergen-Passaic-Patoson  (Bergen  and 
Passaic  Counties). 

Middlesex-Somerset-Hunterdon 
(Hunterdon,  Middlesex  and  Somerset 
Counties). 

Monmouth-Ocean-Spring  Lake 
(Monmouth  and  Ocean  Counties). 

Newark-East  Orange  (Essex,  Morris, 
Sussex  and  Union  Counties). 

Trenton  (Mercer  County). 

New  YoHc 

Nassau-Sufiblk-Long  Beach- 
Huntington  (Suffolk  and  Nassau 
Counties). 

New  Yorii-Broitx-Brooklyn  (Bronx. 
Kings.  New  Yoric,  Putnam.  Queens, 
Richmond  and  Rockland  Counties). 

Westchester-White  Plains- Yonkers- 
Valhalla  (Westchester  County). 


UMI 
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Pennsylvania 

Philadelphia-Doylestown-West 
Chester-Media-Norristown  (Bucks, 


Chester,  Delaware,  Montgomery  and 
Philadelphia  Counties). 

The  revised  income  eligibility  levels 
presented  here  are  calculated  firom  the 


base  DPiHS  Poverty  Guidelines  now  in 
effect  as  follows: 


1997  DHHS  POVERTY  Guidelines  for  All  States 


States 


AN,  except  Alaska  &  Hawaii 
Alaska 


Family  units  of 


One 


S7,890 
9.870 
9,070 


Two 


$10,610 
13,270 
12,200 


Three 


$13,330 
16,670 
15,330 


Four 


$16,050 
20.070 
18,460 


Aathority:  These  programs  are  authorized 
pursuant  to  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended  (42  U.S.C  4950  et 
seq.).  The  income  eligibility  levels  are 
determined  by  the  current  guidelines 
published  by  DHHS  pursuant  to  Sections  652 
and  673  (2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  which  r«iuires 
poverty  guidelines  to  be  adjusted  for 
Consumer  Price  Index  changes. 

Dated:  May  7, 1997. 
ThoniM  E.  Endres. 

Director.  National  Senior  Service  Corps. 
IFR  Doc.  97-12470  Filed  5-12-97;  8:45  am) 
BiujNOCOOE  aaso-2a-p 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  IMeetir>gs 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  June  3.  1997;  June  10, 
1997;  June  17,  1997;  and  June  24, 1997. 
at  10:00  a.m.  in  Room  A105,  The  Nash 
Building,  1400  Key  Boulevard,  Rosslyn, 
VA. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related- to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  tie 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  tvriting 
to  the  Chairman,  Department  of  Defense 


Wage  Committee.  4000  Defense 
Pentagon.  Washington,  DC  20301-4000. 

Dated:  May  7,  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-12427  Filed  5-12-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Intelligence  AgerKy.  Scientific 
Advisory  Board;  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTKm:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92—463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  May  28  and  May  29, 1997  (8:00 
am  to  16:00  pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTMER  MFORMATION  CONTACT: 

Maj.  Michael  W.  Lamb,  USAF. 
Executive  Secretariat.  DIA  Scientific 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202) 231-4930. 

SUPPI.EMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  disctission  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 


Dated:  May  6. 1997. 
L.M.  B]rnuiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-12426  FUed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  ttte  Secretary 

IMeeting  of  the  Advisory  Council  on 
Dependents'  Education 

AGENCY:  Department  of  Defense, 
Department  of  Defense  Dependents 
Schools  (DoDDS). 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  semiannual  public  meeting 
of  the  Advisory  Council  on  Dependents' 
Education  (ACDE).  The  purpose  of  this 
meeting  is  to  review  the  reports  on 
topics  raised  during  the  ACDE  team 
visits  in  November  1996  to  DoD 
overseas  schools  in  Korea  and  Japan. 
DATES:  May  29, 1997,  8:30  a.m.  to  5  p.m. 
and  May  30, 1997.  8:30  a.m.  to  1  p.m. 
ADDRESSES:  This  meeting  will  be  held  in 
the  Secretary  of  Defense  Conference 
Room  (Room  3E869)  in  the  Pentagon. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Amy  Huffinan,  Department  of 
Defense  E)ependents  Schools,  4040 
North  Fairfax  Drive,  Arlington,  Virginia, 
22203-1635.  Ms.  Huffinan  can  be 
reached  at  703-696-4235,  extension 
100. 

SUPPLEMENTARY  INFORMATION:  Space 
constraints  are  such  that  anyone 
wishing  to  attend  the  meeting  should 
contact  Ms.  Amy  Huffinan,  above,  to 
ensure  that  seating  space  is  available. 
The  Advisory  Council  on  Dependents' 
Education  is  established  under  TiUe 
XIV,  section  1411,  of  Public  Law  95- 
561,  Defense  Dependents'  Education  Act 
of  1978,  as  amended  (20  U.S.C.  section 
929).  The  purpose  of  the  Cotincil  is  to 
recommend  to  the  Director,  DoDDS, 
general  policies  for  the  operation  of  the 
DoDDS.  to  provide  the  Director,  DoDDS, 


with  information  about  effective 
educational  programs  and  practices  that 
should  be  considered  by  DoDDS.  and  to 
perform  other  tasks  as  may  be  required 
by  the  Secretary  of  Defense. 

Dated:  May  7, 1997. 
L.M.  Bjrnain. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-12424  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency.  Scientific 
Advisory  Board;  Closed  Meeting 

agency:  Department  of  Defense,  Defense 

Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Sutisection  (d)  of  Section  10  of  Public 
Law  92—463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  28-29  May  1997  (8:00  am  to 
16:00  pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB.  Washington,  DC 
20340-5100. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ma).  Michael  W.  Lamb.  USAF. 
Executive  Secretaiy,  DIA  Scientific 
Advisory  Board,  Washington,  DC 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  MFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Titie  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
tecihnical  matters. 

Dated:  May  6, 1997. 
L.M.  ByDmn, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-12425  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Ewvifonmental  (Management  SH*' 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGBICY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL). 

DATES:  Tuesday.  May  20. 1997  from  8:00 
a.m.  to  6:00  p.m.,  Moimtain  Standard 
Time  (MST).  Wednesday,  May  21. 1997 
from  7:30  a.m.  to  5:00  p.m.,  MST.  There 
will  be  a  public  comment  availability 
session.  Tuesday.  May  20. 1997  from 
5:00  p.m.  to  6:00  p.m.  MST. 
ADDRESSES:  Sun  Valley  Lodge.  One  Sun 
Valley  Road.  Sun  Valley.  Idaho  83353. 
(208) 523-8000. 

FOR  FURTHER  MFORMATION  CONTACT: 
INEEL  Information  (1-800-708-2680)  or 
Stephanie  Meyers,  Jason  Associates 
Corporation  Staff  Support  (1-208-522- 
1662). 

SUPPLEMBfTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  EM  SSAB. 
INEEL  wiU  hear  presentations  on 
environmental  monitoring  in  southeast 
Idaho,  the  Environmental  Management 
FY  1999  budget,  and  DOE  Headquarters 
Ten- Year  Plan.  Representatives  from 
British  Nuclear  Fuels  Limited  will 
discuss  the  Advanced  Mixed  Waste 
Treatment  Project  The  Board  will  also 
be  discussing  high-level  waste  storage 
and  disposal  with  representatives  frx>m 
the  Yucca  Moimtain  Project  On 
Wednesday,  May  21,  the  Board  will 
select  new  members  to  fill  two 
vacancies.  For  a  most  current  copy  of 
the  agenda,  contact  Woody  Russell. 
DOE-Idaho.  (208)  526-0561,  or 
Stephanie  Meyers,  Jason  Associates. 
(208)  522-1662.  The  final  agenda  will 
be  available  at  the  meeting. 

Public  Comment  Availability:  The 
two-day  meeting  is  open  to  the  public, 
with  a  Public  Comment  AvailaUlity 
session  scheduled  for  Tuesday.  May  20. 
1997  from  5:00  p.m.  to  6:00  p.m.  MST. 
The  Board  will  be  available  during  this 
time  period  to  hear  verbal  public 
comments  or  to  review  any  written 
public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 


contact  the  INEEL  Information  line  or 
Stephanie  Meyers,  Jason  Associates,  at 
the  addresses  or  telephone  numbers 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved. 

iAinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  FcMrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  May  8. 1997. 
■acM  M.  Sunnel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  97-12498  FUed  S-12-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Envifonmentai  Management  Slt^ 
Specific  Advisory  Board,  Oak  Rtdga 


AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Pub.  L.  92-463.  86  Stat  770)  notice  is 

hereby  given  of  the  following  Advisory 

Committee  meeting:  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Oak  Ridge 

Reservation. 

DATES:  Wednesday,  June  11,  OHM  p.in.— 

9:30  p.m. 

ADDRESSES:  Information  Resource 

Center.  105  Broadway.  Oak  Ridge. 

Tennessee. 

FOR  FURTHER  MTOHMATION  CONTACT: 

Sandy  Perkins.  Site-Specific  Advisory 

Board  Coordinator.  Department  of 

Energy  Oak  Ridge  Operations  Office, 

105  Broadvray.  Oak  Ridge,  TN  37830. 

(423)  576-1500. 

SUPPLEMENTARY  MFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
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Tentative  Agenda:  The  meeting  will 
include  a  presentation  by  Mr.  Earl 
Dixon,  technical  advisor  for  the  EM 
SSAB,  Nevada. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Conunittee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
wiU  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
conunent  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thiu^day;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  May  8. 1997. 
Backd  M.  Samnel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  97-12499  Filed  S-12-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

DOE  Response  to  Rec  omnwndaHoo 
97-1  of  the  Defense  Nuclear  Facilities 
SaMy  Board,  Safe  Storage  of 
Uraniuin-233 

AOENCY:  Department  of  Energy. 
ACTION:  Notice. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recoounendation  97-1,  concerning  the 
safe  storage  of  uranium-233,  on  March 
11, 1997  (62  FR  11160).  Section  315(b) 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286d(b)  required 
the  Department  of  Enngy  to  transmit  a 
response  to  the  Defense  Nuclear 


Facilities  Safety  Board  by  April  25, 
1997.  The  Secretary's  response  follows. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  June  12, 
1997. 

ADDRESSES:  Send  conunents,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
D.C.  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Stallman,  Deputy  Assistant 
Manager  for  Facility  Operations, 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  Idaho  Falls. 
Idaho,  83401-1563. 

Issued  in  Washington,  D.C,  on  May  7, 
1997. 
Mark  B.  Whitaknr.  Jr. 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Energy 

Washington.  DC  20585 
April  25, 1997 

The  Honorable  John  T.  Conway, 
Chairman,  Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue,  N.W.,  Suite 
700.  Washington.  D.C.  20004. 

Dear  Mr.  Chairman:  This  letter 
acknowledges  receipt  of  your 
Recommendation  97-1  issued  on  March  3, 
1997,  concerning  the  safe  storage  of  uranium- 
233  material.  As  you  noted  in  your 
recommendation,  the  Department  has 
recently  completed  a  safety  review  of  issues 
associated  with  highly  enriched  uranium. 
The  Department's  Highly  Enriched  Uranium 
Vulnerability  Study  identifies  many  of  the 
concerns  expressed  in  your  recommendation. 
A  management  plan  to  address  the  issues  in 
the  Highly  Enriched  Uranium  Vulnerability 
Study  is  currently  being  developed  under  the 
leadership  of  Defense  Programs. 

The  Department  accepts  Recommendation 
97-1.  The  process  of  assigning  organizational 
responsibility  for  this  effort  will  require 
further  review.  I  am  reserving  our  response 
to  this  issue  until  I  have  the  opportunity  to 
review  the  results  of  ongoing  Department 
studies  related  to  this  matter. 

The  Department  will  use  a  systems 
engineering  approach  to  manage  the 
implementation  of  this  recommendation. 
Needed  actions  identified  as  a  result  of  a 
systems  engineering  study  will  be 
incorporated  into  the  Department's  budget 
formulation  process  and  will  be  worked  in 
conjunction  with  other  related  activities  in 
progress.  These  activities  include  applicable 
elements  of  the  Department's  94-1 
Implementation  Plan,  the  Environmental 
Management  ten-year  planning  process,  and 
the  Highly  Enriched  Uranium  VulnerabiUty 
Management  Plan,  currenUy  under 
development 

It  is  the  Department's  understanding  that 
spent  nuclear  fuel  containing  uranium-233  is 
not  within  the  scope  of  Recommendation  97- 
1.  In  addition.  I  understand  that  uranium-233 


safety  concerns  related  to  the  Molten  Salt 
Reactor  Experiment  at  Oak  Ridge  are  being 
addressed  in  the  Recommendation  94-1 
Implementation  Plan  on  improving  schedules 
for  remediation  and  stabilization  of  nuclear 
materials. 

Mr.  Robert  Stallman,  Deputy  Assistant 
Manager  for  Facility  Operations,  Idaho 
Operations  Office,  is  the  responsible  manager 
for  the  preparation  of  the  Implementation 
Plan.  He  will  work  with  you  and  your  staff 
to  develop  an  acceptable  Implementation 
Plan  meeting  our  mutual  expectations.  He 
can  be  reached  at  (208)  528-1995. 

Sincerely, 
Federico  F.  Pena 

[FR  Doc.  97-12496  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

National  Electric  and  Magnetic  Held 
Advisory  Committee;  Rechartering 

Piu^uant  to  Section  9  (a)(2)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
the  Federal  Regulations,  Section  101- 
6.1015,  and  following  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  National 
Electric  and  Magnetic  Fields  Advisory 
Committee  has  been  rechartered  until 
December  31, 1997.  The  Committee  will 
provide  advice  to  the  "Secretary  of 
Energy  and  the  Director  of  the  National 
Institute  of  Environmental  Health 
Sciences. 

The  National  Electric  and  Magnetic 
Fields  Advisory  Committee  charter  has 
been  determined  to  be  essential  to  the 
conduct  of  the  Department's  business 
and  to  be  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Committee  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  the  rules  and  regulations  issued 
in  implementations  of  those  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
firom  Rachel  M.  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  D.C  on  April  28, 
1997. 

Rachel  M.  Samnel, 

Deputy  Advisory  Committee  Marmgement 
Officer. 

[FR  Doc.  97-12497  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  RP97-363-00(q 

Egan  Hub  Partners,  LP.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  7, 1997. 

Take  notice  that  on  May  2, 1997,  Egan 
Hub  Partners,  L.P.  (Egan)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  with  an  effective  date  of 
November  3, 1997. 

Egan  states  that  its  filing  is  being 
made  to  comply  with  the  Commission's 
Order  No.  587  series,  issued  in  Docket 
No.  RM96-1-000.  and  the  Commission's 
February  11. 1997.  letter  order  in  Egan 
Hub  Partners.  L.P..  issued  in  Docket  No. 
CP96-199-003. 

Egan  states  that  the  purpose  of  its 
filing  is  to  reflect  changes  to  its  tariff  to 
implement  the  standards  approved  by 
the  Gas  Industry  Standards  Board  and 
incorporated  into  the  Commission's 
regulations. 

Egan  further  states  that  copies  of  its 
filing  were  served  on  its  current  firm 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  intervene  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
Commission's  rules  and  regulations,  18 
CFR  385.211  and  385.214.  All  such 
motions  or  protests  should  be  filed  on 
or  before  May  22, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  l>e 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LokO-Caahell. 
Secretary. 

[FR  Doc.  97-12439  Filed  5-12-97;  8:45  am) 
BHOMQ  cooE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodGSt  Na  RP97-364-00(q 

Koch  Gateway  Pipeline  Company; 
Notice  of  Propoaed  Changes  in  FERC 
Gas  Tariff 

May  7, 1997. 

Take  notice  that  on  May  2, 1997.  Koch 
Gateway  Pipeline  Company  (Koch) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fifth  Revised  Volume  No.  1. 
the  tariff  sheets  listed  on  attachment  1 
to  the  filing,  to  become  effiective  Jime  1. 
1997. 

Koch  states  that  the  proposed  tariff 
sheets  update  certain  tariff  provisions 
and  terminology  consistent  with  the 
standardized  business  practices  which 
will  become  effective  on  June  1, 1997. 
Koch  states  that  this  filing  primarily 
consists  of  minor  tariff  clarifications  to 
ensure  a  smooth  transition  from  its 
current  practices  to  the  standardized 
industry  structiu«. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  affected 
customer,  state  commission,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  by 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Caihell. 
Secretary. 

(FR  Doc.  97-12438  FUed  5-12-97;  8:45  am) 
■LUNO  COOE  •nr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Doctol  No.  RP97-361-00(q 

Mobile  Bay  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  7. 1997. 

Take  notice  that  on  May  2, 1997, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
attachment  1  to  the  filing,  to  become 
effective  June  1. 1997. 

Mobile  Bay  states  that  the  proposed 
tariff  sheets  update  certain  tariff 
provisions  and  terminology  consistent 
with  the  standardized  business  practices 
which  will  become  effective  on  June  1. 
1997.  Mobile  Bay  states  that  this  filing 
primarily  consists  of  minor  tariff 
clarifications  to  ensure  a  smooth 
transition  from  its  current  practices  to 
the  standardized  industry  structure. 

Mobile  Bay  also  states  that  it  has 
served  copies  of  this  filing  upon  each 
affected  customer,  and  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  by    . 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
^propriate  action  to  be  takan.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaaMl. 
SecTBtoiy. 

[FR  Doc.  97-12440  Filed  5-12-97;  8:45  ami 
mujua  oooc  •nr-ot-ii 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  CP97-92-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

May  7. 1997. 

Take  notice  that  on  May  1. 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP97-92-001  an  amendment  to  its 
initial  application  pursuant  to  Section 
7(c)  of  the  Natiu^  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  an  extension  and 
expansion  of  Transco's  Mobile  Bay 
Lateral  (Project).  Transco  states  that  the 
purpose  of  the  amendment  is  to 
eliminate  or  modify  certain  onshore  and 
ofiishore  facilities  *  that  were  originally 
proposed,  in  order  to  revise  the  total 
capacity  of  the  project  to  the  dekatherm 
equivalent  of  350  million  cubic  feet  per 
day  (MMcVd)  of  firm  transportation 
capacity  on  the  offshore  extension  of  the 
Mobile  Bay  Lateral  and  263.848  MMcf/ 
d  of  additional  firm  transportation 
capacity  ^  in  the  existing  onshore  Mobil 
Bay  Lateral,  thereby  reducing  the  scope 
of  the  Project  to  correspond  to  the  firm 
transportation  commitment  evidenced 
by  the  transportation  Precedent 
Agreement  executed  by  Transco  and 
Williams  Energy  Services  Company 
(WESCO)  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  seeks  authority  to  construct 
and  place  in  service  the  Project  facilities 
in  phases.  It  is  stated  that  in  Phase  I. 
Transco  intends  to  place  in  service  by 
July  1,  1998.  all  of  its  offshore  extension 
facilities  to  provide  the  entire  350 
MMcf/s  of  offshore  capacity,  as  well  as 
the  Station  No.  82  compression 
addition.  As  part  of  Phase  I,  Transco 
also  seeks  to  place  into  service  the 
onshore  capacity  which  will  become 
available  as  a  result  of  the  Mobile  Bay 
Lateral  capacity  relinquishments 


*  In  referring  lo  the  "ofbhore  extension"  of  its 
Mobile  Bay  Lateral.  Transco  stales  that 
approximately  72.0  miles  of  the  extension  as 
revised  will  be  located  offshore  and  approximately 
4.0  miles  will  be  located  onshore  upstrsam  of  and 
connecting  with  Station  No.  82.  which  is  the 
existing  tenninus  of  the  Mobile  Bay  Lateral. 

'Transco  states  that  it  is  sizing  its  onshore 
expansion  facilities  to  provide  less  capacity  than  its 
offshore  extension  facilities  based  on  its  receipt  of 
86.152  MMcf/d  of  capacity  relinquishment  on  the 
Mobile  Bay  Lateral.  Transco  states  that  together 
with  the  263.848  MMcf/d  ofaddiUonal  firm 
capacity,  this  Project  provides  for  350  MMcUd  of 
total  onshore  capacity. 


requests  in  order  to  provide  initial 
onshore  capacity  of  214.289  MMcf^d.  In 
Phase  n,  Transco  proposes  to  place  into 
service  by  November  1,  1989  its  Station 
No.  83  compression  facilities  for  the 
remaining  135.711  MMcf/d  of  onshore 
capacity. 

Transco  further  requests  authority  to 
charge  as  its  initial  rate  for  the  entire 
capacity  its'then  current  Rate  Schedule 
FT  maximum  rate  for  Zone  4A  upon 
placing  the  Phase  I  facilities  in  service. 
Transco  also  seeks  to  roll-in  the  revised 
costs  associated  with  the  Project  as 
amended  here  in  its  first  NGA  Section 
4  proceeding  after  Transco  places  all 
Project  facilities  in  service. 

Transco  states  that  the  Project 
facilities  as  revised  by  this  amendment 
will  create  firm  transportation  capacity 
of  350  MMcf/d  from  Main  Pass  Area 
Block  261  to  Transco's  Station  No.  82 
and  263.848  MMcf/d  (which,  in 
conjimction  with  86.152  MMcf/d  of 
capacity  turnback  on  the  Mobile  Bay 
Lateral,  provides  for  a  total  350  MMcf/ 
d  of  capacity)  from  Station  No.  82  to 
Station  No.  85  where  Transco's  Mobil 
Bay  Lateral  interconnects  with  its 
mainline  in  Choctaw  County,  Alabama. 

Phase  I  Facilities 

Transco  states  that  it  will  construct: 

1.  Offshore  Extension  Facilities 

a.  Approximately  56.58  miles  of  24- 
inch  diameter  pipeline  extending  from 
an  offshore  platform  currentiy  being 
designed  for  installation  at  East  Main 
Pass,  Block  261  (Transco  has  purchased 
a  portion  of  SOCO's  undivided 
ownership  interest  in  the  Block  261 
platform  in  order  to  place  a  24-inch 
spare  launcher,  measiu^ment 
equipment,  riser  pipe  and  appurtenant 
facilities  on  the  platform),  to  a  proposed 
new  junction  platform  located  in  the 
Mobile  Bay  Area,  Block  822  (MB  822) 
which  will  be  constructed,  operated  and 
owned  by  Transco. 

b.  Approximately  18.89  miles  of  30- 
inch  diameter  pipeline  extending  from 
the  jimction  platform  at  MB  822  to  a 
proposed  nonjurisdictional  separation 
and  processing  plant  owned  and 
operated  by  WFS,  in  Mobile  County, 
Alabama.  The  total  amount  of  24,  30, 
and  36-inch  pipeline  required  for  the 
offshore  extension  is  75.66  miles. 

c.  Junction  Platform  facilities  in  the 
MB  822  area,  including  a  24-inch  sphere 
receive  and  a  30-inch  sphere  launcher 
and  appurtenant  facilities. 

2.  Station  No.  82  Compression  Addition 

A  15,000  horsepower  compression 
addition  at  Transco's  existing  Station 
No.  82  in  Mobile  County.  Alabama  (i.e.. 
the  amoimt  of  compression  at  Station 


No.  82  is  reduced  from  the  26.000 
horsepower  addition  which  was 
originally  proposed. 

Phase  n  Facilities 

Transco  states  that  it  will  construct  a 
new  Compressor  Station  No.  83  in 
Mobile  County.  Alabama  at  Mobile  Bay 
Lateral  MP  68.4.  housing  a  15.000 
horsepower  compressor  unit. 

Non-Jurisdictional  Facilities 

Transco  states  that  Williams  Field 
Services  Company  (WFS)  will  construct, 
own  and  operate  a  600  MMcf  per  day 
processing  plant,  including  a  350  MMcf/ 
d  separation  facility,  immediately 
upstream  of  Compressor  Station  No.  82. 
The  plant  will  be  designed  to  remove 
liquids  frtsm  the  pipeline  and  deliver 
pipeline  quality  natural  gas  to  the 
suction  side  of  Compressor  Station  No. 
82.  The  plant  is  estimated  to  require  30 
acres  of  land  and  is  planned  to  be 
located  inunediately  to  the  west  and 
adjacent  to  Compressor  Station  No.  82. 
(Transco  states  that  these 
nonjurisdictional  facilities  are  not 
included  in  the  Project  facilities.) 

Transco  estimates  that  the  cost  of  the 
Phase  I  and  Phase  II  Project  facilities,  as 
revised  by  this  amendment,  will  cost  in 
the  aggregate  approximately  $120.2 
million. 

Transco  states  that  immediately  after 
filing  its  original  application,  it  held  an 
open  season  fit>m  November  15. 1996. 
through  December  16,  1996  for  the 
Project  capacity.  Transco  concurrentiy 
requested  offers  of  permanent  firm 
capacity  relinquishments  from  existing 
Mobile  Bay  Lateral  shippers  in  order  to 
approximately  size  the  onshore  portion 
of  the  Project  expansion.  Transco  states 
that  it  received  relinquishment  offers 
from  two  entities:  58.616  MMcf/d  from 
two  FT  contracts  held  by  WESCO  and 
27.536  MMcf/d  fix>m  one  FT  contract 
held  by  Enron  Capital  and  Trade 
Resources  Corp..  for  a  total  capacity 
relinquishment  of  86.152  MMcf/d  on 
the  existing  Mobile  Bay  Lateral.  As  a 
result  of  the  open  season,  Transco  and 
WESCO  have  executed  a  15-year 
binding  Precedent  Agreement 
containing  a  subscription  by  WESCO  for 
the  full  Project  capacity  of  362,250  Dt/ 
d  (based  on  Transco's  tariff  Btu 
conversion  standard  of  1035  Btii/cf.  but 
in  no  event  will  Transco's 
transportation  commitment  exceed  350 
MMcf/d  on  any  day.  irrespective  of  the 
actual  Btu  content  of  the  gas). 

Transco  states  that  the  firm 
transportation  service  to  be  rendered 
through  this  new  capacity  will  be 
performed  under  its  Rate  Schedule  FT 
and  Part  284(G)  of  the  Commission's 
regulations.  "Transco  states  that  it  will 


charge  the  Project  shippers  the  then- 
current  Zone  4A  maximum  rate  imder 
Rate  Schedule  FT  in  effect  when  the 
Phase  I  facilities  are  placed  in  service, 
plus  any  applicable  svircharges. 

Transco  requests  that  the  Commission 
grant  rolled-in  rate  treatment  for  the 
costs  associated  with  the  Mobile  Bay 
Project  as  revised  by  this  amendment  in 
Transco's  first  Section  4  rate  proceeding 
to  become  effective  after  the  in-service 
date  of  the  Project  Transco  states  that 
a  presumption  to  roll-in  the  Project 
costs  applies  because  the  rate  impact  on 
its  existing  customers  under  each  firm 
rate  schedule  is  less  than  the  five 
percent  threshold  set  forth  in  the 
Commission's  Statement  of  Policy  for 
pricing  new  pipeline  construction. 
Transco  also  states  that  the  facilities 
constructed  as  part  of  the  Project  will 
produce  significant  system-wide 
operational  and  financial  benefits  and 
will  be  operated  on  an  integrated  basis 
with  its  existing  facilities. 

To  meet  the  proposed  in-service  date 
of  July  1. 1998  for  Phase  I  and 
November  15, 1998  for  Phase  II  of  the 
Project,  Transco  requests  that  the 
Conmiission  issue  a  preliminary 
determination  approving  all  aspects  of 
this  application  other  than 
environmental  matters  by  October  1, 
1997,  with  a  final  determination  and  all 
appropriate  certificate  authorizations  by 
December  1. 1997. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediure  (18  CFR 
385.214  or  385.211)  and  the  Regiilations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Conunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  wdll  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  perA>n  wishing  to  b«:ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction^conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  commission  on  its  own  review  of  the 


matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
lumecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-12441  Filed  S-12-97;  8:45  am] 
MlXmO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9S-20e-009.  et  al.] 

KCS  Power  Marketing,  inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  6, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  KCS  Power  Mariuting.  Inc. 

[Docket  No.  ER95-208-0091 

Take  notice  that  on  April  7, 1997, 
KCS  Power  Marketing,  hic.  tendered  for 
filing  a  letter  stating  that  KCS  Power 
Mariieting,  Inc.  dissolved  diuing  the 
first  quarter  of  1997,  and  therefore 
request  that  the  Commission  terminate 
the  rate  schedule  of  KCS  Power 
Marketing,  Inc. 

(Comment  date:  May  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company;  PennsylTania 
Power  Company 

(DodoBt  No.  ER97-644-001I 

Take  notice  that  on  April  11, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
compliance  filing  modifying  its  Power 
Sales  Tariff  in  accordance  with  the 
Commission's  March  27, 1997,  Order 
Accepting  And  Suspending  Cost-Based 
Power  Sales  Tariff,  As  Modified.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act 

Comment  date:  May  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PEC  Energy  MariLeting,  Inc. 

[Docket  No.  ER97-1431-000] 

Take  notice  that  on  April  25. 1997, 
PEC  Energy  Marketing,  Inc.  (PEC) 


tendered  for  filing  an  amended  petition 
for  waivers  and  blanket  approvals  luider 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  at  the  earliest  possible  time, 
but  no  later  than  60  days  from  the  date 
of  its  filing. 

PEC  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  PEC  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutiially 
agreed  to  with  the  purchasing  party.  As 
outiined  in  the  amended  petition  PEC  is 
an  affiliate  of  GPU,  Inc.,  a  public  utility 
holding  company  and  the  parent 
company  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  DePere  Energy  Marketing,  Inc. 

[Docket  No.  ER97-1432-000J 

Take  notice  that  on  April  25, 1997, 
DePere  Energy  Marketing,  Inc.  (DePere) 
tendered  for  filing  an  amended  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
efiiective  at  the  earUest  possible  time, 
but  no  later  than  60  days  frx>m  the  date 
of  its  filing. 

DePere  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  DePere  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  As 
outlined  in  the  amended  petition 
DePen  is  an  affiliate  of  GPU,  Inc.  a 
public  utility  holding  company  and  the 
parent  company  of  Jersey  Central  Power 
&  Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company. 

Comment  date:  May  20, 1997,  in 
accordance  with  Stanidard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast.  Energy  Servkee,  Inc. 

[Docket  No.  ER97-2570-000I 

Take  notice  that  on  May  2, 1997, 
Northeast  Energy  Services,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
refarenrad  docket 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E  , . 
at  the  end  of  this  notice. 


UMI 
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6.  Interstate  Power  Company 

(Docket  No.  ER97-2645-O001 

Take  notice  that  on  April  22, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
NIPSO  Energy  Services,  Inc.  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  NIPSO  Energy 
Services,  Inc. 

Comment  date:  May  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-2646-0001 

Take  notice  that  on  April  22, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE4G),  tendered  for  filing 
two  sets  of  tariff  sheets  modifying  its 
Bulk  Power  Service  Tariff,  Original 
Volume  No.  2.  PSE&G  states  that  the 
purpose  of  the  filing  is  to  modify  its 
Bulk  Power  Service  Tariff  in  order  to 
comply  with  the  unbiuidling 
requirements  of  Order  No.  888.  PSE&G 
requests  that  First  Revised  Volume  No. 
2  become  effective  on  July  9, 1996  and 
remain  in  effect  until  March  31, 1997. 
PSE&G  further  requests  that  Second 
Revised  Volume  No.  2  take  effect 'on 
April  1, 1997. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Doquesne  Light  Company 

(Docket  No.  ER97-2647-000) 

Take  notice  that  on  April  23, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  April  8,  1997 
with  Cinergy  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Cineigy  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  April  8, 1997,  for  the 
Service  Agreement 

Cbminent  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  The  Montana  Power  Company 

(Docket  No.  ER97-2649-O00) 

Take  notice  that  on  April  22. 1997, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  supplement  to  Montana  Rate  Schedule 
FERC  No.  176.  Rate  Schedule  FERC  No. 
176  is  a  Power  Sales  Agreement 
between  Montana  and  The  Department 
of  Water  and  Power  of  the  Qty  of  Los 
Angeles. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-2650-000J 

Take  notice  that  on  April  23,  1997. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  PECO  energy  under  the 
NU  system  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  PECO  Energy. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February  1 , 
1997. 

Comment  date:  May  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER97-26S1-000] 

Take  notice  that  on  April  23. 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Peimsylvania  Power  Company,  a 
Service  Agreement  with  Coral  Power, 
L.L.C.  under  Ohio  Edison's  Power  Sales 
Tariff.  This  filing  is  made  pursuant  to 
Section  205  of  the  Federal  Power  Act 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

(Docket  No.  ER9 7-265 2-000] 

Take  notice  that  on  April  23, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  filed  with  the 
Commission  a  Notice  of  Cancellation 
pursuant  to  Section  35.15  of  the 
Commission's  Regulations. 
MidAmerican  states  that  the  rate 
schedules  or  supplements  to  be 
canceled  effective  as  of  11:59  p.m.  on 
January  31, 1997  are  as  follows: 

1.  Truismission  Service  Agreement  dated 
September  7, 1983,  as  amended  and/or 
•upplemented,  between  Iowa  Power  and 
Light  Company  (a  predecessor  by  merger  to 
MidAmerican)  and  Waverly  Municipal 
Electric  Utility.  The  Transmisaion  Service 
Agreement  has  been  designated  as 
MidAmerican  Rate  Schedule  FERC  No.  49. 

2.  Service  Schedule  F  and  Transmission 
Service  Schedule  No.  1  to  Service  Schedule 
F  of  the  Interchange  Agreement  dated  June 
13, 1983,  as  such  Service  Schedules  have 
been  amended  and/or  supplemented, 
between  lowa-UIinois  Gas  and  Electric 
Company  (a  predecessor  by  merger  to 
MidAmerican)  and  Waverly  Municipal 
Electric  Utility.  The  Service  Schedules  are 
supplements  to  or  part  of  the  Interchange 
Agreement  which  has  been  designated  as 
MidAmerican  Rate  Schedule  FERC  No.  17. 

3.  Electric  Utility  Services  Agreement 
dated  May  1, 1989,  as  amended  and/or 
supplemented,  between  Iowa  Public  Service 
Company  (a  predecessor  l>y  merger  to 
MidAmnrican)  and  the  Municipal  Electric 
Utility  of  Waverly.  The  Electric  Utility 


Services  Agreement  has  been  designated  as 
MidAmerican  Rate  Schedule  FERC  No.  73. 

4.  The  assignment  of  capacity  by  Iowa- 
Illinois  Gas  and  Electric  Company  pursuant 
to  the  Lehigh-Webster  Transmission 
Assignments  for  Capacity  Schedule,  dated 
October  18. 1988,  by  Iowa-Illinois  Gas  and 
Electric  Company,  as  assignor,  and  other 
assignors,  to  Waverly  Municipal  Electric 
Utility,  as  assignee.  The  Assignments  for 
Capacity  Schedule  have  been  designated  as 
Supplement  No.  2  to  MidAmerican  Rate 
Schedule  FERC  No.  12  and  Supplement  No. 
6  to  MidAmerican  Rate  Schedule  FERC  No. 
63.  This  termination  of  assignment  does  not 
terminate  the  assignments  by  the  other 
assignors  which  are  non-jurisdictional 
utilities. 

5.  The  assignment  of  capacity  by  lowa- 
Ulinois  Gas  and  Electric  Company,  Iowa 
Public  Service  Company  and  Iowa  Power  and 
Light  Company,  as  assignors,  pursuant  to  the 
Ne«l  3  Transmission  Assigiunents  for 
Capacity  Schedule,  dated  October  15. 1985, 
by  such  assignors  and  another  assignor  to 
Waverly  Municipal  Electric  Utility,  as 
assignee.  The  Assignments  for  Capacity 
Schedule  have  been  designated  as  a 
supplement  to  MidAmerican  Rate  Schedule 
FERC  No.  42.  This  termination  of  assignment 
does  not  terminate  the  assignment  by  the 
other  assignor  which  is  a  jurisdictional 
utility. 

MidAmerican  requests  a  waiver  of 
Section  35.15  to  the  extent  that  the 
Notice  of  Cancellation  has  not  Iteen  filed 
within  the  time  required  by  such 
section.  MidAmerican  states  that  the 
Notice  of  Cancellation  was  not  filed 
earlier  because  the  termination  of  the 
agreements,  service  schedules  and 
assignments  identified  in  the  Notice  of 
Cancellation  was  subject  to  the 
Commission's  acceptance  for  filing  of 
other  contracts  submitted  for  filing  in 
Docket  Nos.  ER97-1849-000  and  ER97- 
1850-000  which  acceptances  were 
issued  on  April  1, 1997  and  April  11, 
1997,  respectively. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Municipal  Electric  Utility 
of  Waverly,  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  May  20, 199*7,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Sontfa  Carolina  Electric  ft  Gas 

[Docket  No.  ER97-26S4-O001 

Take  notice  that  on  April  23, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  service  agreements 
establishing  North  Carolina  Membership 
Corporation  (NEMC),  Pennsylvania 
Power  &  Light  Company  (PP  &  L), 
Williams  Energy  Scovice  Company 
(WES),  Delhi  Energy  Services,  Inc. 
(PES),  and  MidCon  Power  Services 
Corporation  (MPS)  as  customers  under 


the  terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
NEMC.  PP  &  L.  WES.  DES,  and  MPS. 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Washington  Water  Power  Co. 

(Docket  No.  ER97-2664-O00I 

Take  notice  that  on  April  23, 1997. 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Non- 
Firm  Point-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Tariff — FERC  Electric 
Tariff,  Original  Volume  No.  8.  WWP 
requests  the  Service  Agreements  be 
accepted  for  filing  effective  April  1, 
1997. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shotdd  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMhell. 
Secretaiy. 

(FR  Doc.  97-12437  Filed  5-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-«82S-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Clean  Water  Needs 
Survey  Relaled  to  Atiandoned  Mines 
and  Other  NonPoInt  Source  (UPS) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwoiii  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Continuation  of  OMB  Number  2040- 
0050  ICR.  EPA  ICR  Number  0318.06  and 
OMB  Control  Number  2040-0050. 
current  expiration  date  September  30. 
1997.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  14. 1997. 
ADDRESSES:  Jacqueline  Rose,  Office  of 
Wastewater  Management,  Mail  Code 
4204,  US  Environmental  Protection 
Agency.  401  M  Street,  SE.,  Washington, 
DC  20460.  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  writing  to  the  preceding  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jacqueline  Rose  /telephone  number 
(202)  260-3063/Facsimile  Number 
(202)260-0116  /E-mail:  ROSE. 
JACQUELINE©EPAMAIL.EPA.  GOV. 
SUPPLCMENTARY  ■aKXMATION:  Afiiected 
entities:  Entities  potentially  affected  by 
this  acti(n  are  States  and  Territories, 
including  the  District  of  Columbia  and 
Puerto  Rico  (a  maTrimnni  of  56). 

Title-.  CLEAN  WATER  NEEDS 
SURVEY  Related  to  Abandoned  Mines 
and  Other  NonPoint  Source  (NPS)  (OMB 
Control  No.  2040-0050;  EPA  ICR 
No.0318.06),  expiring  9/30/97. 

Abstract  A  survey  is  planned  for 
1998  which  will  not  be  a  full  Qean 
Water  Needs  Survey.  It  will  require  a 
substantially  reduced  effort  and  will 
focus  on  developing  data  on  needs  from 
runoff  from  abandoned  mines  and 
NonPoint  Sotuce  (s)  cm  which  we  have 
not  had  information  on  in  the  past  The 
Clean  Water  Needs  Survey  is  required 
by  sections  2e5(a)  and  516  (b)(1)  of  the 
Clean  Water  Act  Historically  it  is  a 
biennial  inventory  of  publicly-ovmed 
wastewater  treatment  works  (POTWs)  in 
the  United  States  as  well  as  an  estimate 


of  how  many  POTWs  and  other  SRF 
eligible  projects  are  needed  to  be  built. 
The  survey  is  a  joint  effort  of  the  States. 
EPA  Headquarters  (Office  of  Wastewater 
Management  (OWM))  and  EPA  Regions. 
The  survey  records  cost  and  technical 
data  associated  with  all  POTWs. 
existing  and  proposed,  in  the  United- 
States.  The  States  provide  this 
information  to  EPA.  EPA  achieves 
national  consistency  in  the  final  results 
through  the  application  of  uniform 
guidelines  and  validation  techniques. 
The  collected  data  support  cost 
estimates  which  are  v^d  by  Congress  in 
develophig  allotment  formulas.  The  data 
are  collected  over  a  two  year  period  to 
give  EPA  sufficient  time  to  complete 
review  and  verification  and  to  prepare 
the  final  report.  The  States  and  Regions 
also  review  the  collected  data  during 
this  time.  Note:  an  agency  may  not 
conduct  or  ^>onsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  ntunber. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  fike  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimirw  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement.  The  annual  burden 
estimate  for  State  respondents  is 
estimated  to  be  substantially  reduced 
firom  the  1996  Survey  estimate  of  13,888 
hours  and  $333,312.  The  estimated 
amotmt  of  $3,000  per  re^tondent  (100 
hours  X  $30.00/hour),  with  56 
respondents,  equates  to  $168,000.  The 
main  ol^ectives  of  the  1998  data 
collection  effort  will  be  to  develop  data 
on  runoff  from  abandoned  mines  and 
NonPoint  Source(s).  To  minimizB  the 
reporting  burden,  the  Siuveys  have  been 
computerized  since  1988  and  EPA  will 
continue  to  use  the  computerized  data 
base  approach.  Frequency  is  detennined 
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by  the  Congress  under  the  Clean  Water 
Act.  No  confidential  information  is 
used,  nor  is  sensitive  information 
protected  from  release  under  the  Public 
Information  Act  used.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

[)ated:  May  9. 1997. 
Paul  BaUay. 

Acting  Director,  Municipal  Support  Division. 
(FR  Doc.  97-12479  Filed  5-12-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6824-«] 

Schedule  of  Staketioiders/Regulatory 
Partners  Meetings  on  the  National 
PerformarKe  Measures  Strategy  for 
Enforcement  and  Compliance 
Assurance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  As  part  of  its  National 
Performance  Measures  Strategy,  EPA 
has  completed  two  public  meetings  and 
held  briefings  with  relevant  House  and 
Senate  staff.  The  two  public  meetings 
were  held  in  Washington,  D.C.  on 
February  3. 1997.  and  in  San  Francisco. 
California  on  March  17, 1997.  At  these 
meetings,  a  wide  variety  of  stakeholders 
and  regulatory  partners  offered  their 
ideas,  and  suggestions  about  measuring 
the  performance  of  EPA's  enforcement 
and  compliance  assurance  program.  In 
addition  to  comments  EPA  received  at 
these  presentations,  EPA  also  received 
suggestions  bom  various  stakeholders 
through  independent  submissions.  This 
stalieholder  input  has  helped  EPA 
identify  broad  principles  to  guide 
development  and  implementation  of 
enhanced  performance  measures,  as 
wrell  as  identify  specific  performance 
measures  for  further  consideration.  As 


part  of  the  next  phase  of  the  strategy, 
EPA  will  hold  a  series  of  public 
meetings  with  its  regulatory  partners 
and  the  stakeholder  groups  to  further 
discuss  and  examine  suggested 
enforcement  and  compliance 
performance  measures.  These  meetings 
will  be  held  through  July.  A  final 
capstone  conference  is  planned  for 
September.  A  proposed  schedule  of 
these  meetings  is  provided  in  this 
notice. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  McDonald,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assurance.  401  M  Street.  SW  (2201A). 
Washington.  DC  20460;  telephone  (202) 
564-4043,  fax  (202)  501-0701  or  via  the 
INTERNET  at 
lCfcDonald.James©EP  AMAIL.EPA.GOV. 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

For  many  years,  EPA  has  counted 
annual  enforcement  outputs  (e.g., 
inspections  conducted,  number  of  civil 
and  criminal  cases,  penalties  assessed) 
as  the  predominant  measure  of 
performance  for  the  enforcement  and 
compliance  assurance  program.  While 
these  outputs  will  continue  to  be  used 
as  an  important  measure  of 
environmental  enforcement,  EPA  seeks 
additional  measures  to  assess  the  status 
and  trends  of  regulatory  compliance,  as 
well  as  environmental  improvements 
resulting  from  enforcement  and 
compliance  assurance  activities.  This 
need  was  recognized  during  EPA's 
enforcement  reorganization  in  1993,  and 
a  commitment  was  made  during  that 
process  to  develop  additional  measures. 
In  addition,  the  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  offer  an  opportunity  to 
review  and  improve  performance 
measures. 

For  almost  three  years,  the  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  has  been  taking  steps  to 
improve  its  performance  measures  for 
enforcement  and  compliance  assurance 
activities.  During  that  time,  OECA:  (1) 
Convened  a  Measures^of  Success  Work 
Group  comprised  of  EPA  and  Regional 
officials,  (2)  developed  and 
implemented  a  Case  Conclusion  Data 
Sheet  (OCDS)  to  gather  new  types  of 
information  about  completed  cases,  (3) 
developed  and  implemented  a  reporting 
measure  for  compliance  assistance 
activities,  and  (4)  realigned  single-media 
databases  to  enable  reporting  of 
enforcement  data  by  industry  sector. 

Through  these  steps.  OECA  has  made 
progress  in  developing  an  enhanced  set 
of  performance  measures.  Specifically, 


OECA  is  now  able  to  supplement 
traditional  enforcement  output 
measures  with  other  measures, 
including:  (1)  Actions  taken  by  violators 
to  return  to  compliance,  (2)  quantitative 
environmental  impact  and  qualitative 
environmental  benefit  of  those  actions, 
(3)  types,  amounts,  and  impact  of 
compliance  assistance  activities,  and  (4) 
industry-specific  compliance  rates. 
These  elements  were  fully  operational 
together  for  the  first  time  in  FY  96.  and 
the  results  of  these  efforts  are  being 
compiled  in  a  national 
accomplishments  report.  However,  with 
the  initiation  of  the  Strategy,  OECA 
recognizes  further  improvements  can, 
and  should,  be  made  with  regard  to 
reporting  the  state  of  national 
compliance  and  trends  of  environmental 
enforcement  and  compliance.  The  series 
of  public  stakeholder  meetings  and  the 
ideas  OECA  has  collected  from  them  is 
an  attempt  to  further  enhance  and  refine 
the  measures  OECA  uses. 

n.  The  National  Performance  Measores 
Strategy 

The  purpose  of  the  National 
Performance  Measures  Strategy  is  to 
develop  and  implement  an  enhanced  set 
of  performance  measures  for  the 
enforcement  and  compliance  assurance 
program.  The  Strategy  includes:  (1) 
Soliciting  new  ideas  frtim  regulatory 
partners  and  stakeholders  for  more 
meaningful  and  sophisticated  measures 
of  program  performance.  (2)  developing 
a  common  understanding  with 
regulatory  partners  and  stakeholders 
about  a  set  of  national  measures  and  the 
short  and  long-term  steps  necessary  to 
implement  them,  and  (3)  carrying  out  an 
implementation  plan  to  put  the  new  set 
of  measures  into  practice. 

EPA  is  interested  in  hearing  and 
considering  ideas  from  regulatory 
partners  and  a  wide  range  of 
stakeholders  regarding  the  state  of 
compliance  and  additional  ways  to 
measure  the  performance  of  EPA's 
enforcement  and  compliance  assurance 
program.  EPA  accepts  the  idea  that  its 
current  approach  of  counting  annual 
enforcement  outputs  needs  to  be 
supplemented  by  other  approaches  that 
measure  improvements  in 
environmental  quality  and  the  state  of 
compliance.  As  such,  the  Agency  wants 
to  focus  the  outreach  effort  on 
identifying  and  implementing  new 
approaches  rather  than  on  the 
limitations  of  its  current  approach. 

In  the  February  and  March  public 
meetings,  stakeholders  and  regulatory 
partners  were  asked  to  focus  on  the 
following  issues  of  special  interest  to 
EPA: 


1.  What  innovative  approaches  are 
being  used  (or  could  be  used)  by  other 
environmental  agencies,  other 
regulatory  agencies,  and  law 
enforcement  agencies  to  measure  the 
effects  of  their  enforcement  and 
compliance  assurance  programs? 

2.  What  innovative  approaches  are 
being  used  by  regulated  fecilities, 
companies,  or  trade  groups  and 
associations  to  measure  the  effect  of 
their  efforts  to  achieve  and  maintain 
compliance  and  protect  the 
environment? 

3.  What  can  EPA  use  to  measure  the 
impact  of  its  enforcement  and 
compliance  assurance  program  in  low- 
income/minority  population 
communities? 

4.  How  can  EPA  measure  industry 
performance  in  complying  with 
environmental  laws  and  regulations? 

5.  How  can  EPA  measure  the 
deterrent  effect  of  its  enforcement- 
related  activities,  including  conducting 
inspections,  taking  enforcement  actions, 
and  publicizing  those  actions? 

6.  How  can  EPA  measiue  the  impact 
of  compliance  assistance  activities  and 
compliance  incentives,  such  as  its  audit 
and  self-disclosure  policy? 

EPA  will  use  the  upcoming 
stakeholders/regiilatory  partners 
meetings  to  further  explore  these  issues. 

m.  Next  Phase  of  die  Strategy 

As  put  of  the  Strat^y,  EPA  now 
intends  to  meet  with  sets  of 
stakeholders  through  the  month  of  July 
to  further  discuss  ideas  and  proposals 
for  improved  measures.  Stakisholder 
participants  will  be  asked  to  discuss 
guiding  principles  or  specific  measures 
that  have  been  suggested  to  EPA  at  a 
prior  public  meeting  or  through 
independent  submission.  EPA  will 
identify  these  discussion  areas  and 
circulate  agenda  items  to  participants  or 
potential  participants  in  advance  of 
each  meeting.  Participants  might  be 
asked  to  prepare  written  comment  on 
the  specific  issues  and  ideas  identified 
in  the  meeting  agenda  and  related 
materials. 

These  meetings  will  be  open  to  the 
public,  will  be  a  half  or  full  day  in 
length,  and  wall  be  limited  to  a 
maviminn  of  25  Stakeholder 
participants.  The  meetings  will  take 
place  in  a  "roundtable"  format  to 
promote  interaction  and  more  detailed 
discussion. 

IV.  SchBdnle  of  Stakeholden/ 
Regulatory  Partners  Meetings 

Listed  below  is  the  schedule  of 
meetings  as  currently  developed  by 
EPA.  The  schedule  is  subject  to  revision 
if  necessary  to  avoid  unforeseen 


conflicts  or  to  accommodate  additional 
meetings  with  stakeholders  and 
regulatory  partners. 

(1)  Wednesday.  May  28, 1997,  Federal 

Oversight  Groups,  (GAG,  IG,  OMB, 
and  Congressional  Appropriations 
Staff).  9:00  am — IKX)  pm,  Ariel  Rios 
Building  (Room  «8045).  1200 
Pennsylvania  Avenue,  NW, 
Washington,  D.C 

(2)  Thursday,  May  29, 1997,  Mixed 

Stakeholders,  (Industry, 
EInvironmental  and  Environmental 
Justice  Organizations),  9:00  am — 
5:00  pm,  Washington,  D.C, 
(Location  to  be  determined) 

(3)  Wednesday,  June  4, 1997,  State 

Environmental  Agencies  9:00  am — 
.  5:00  pm,  EPA  Region  V-Chicago, 
IL,  Great  Lakes  Conference  Center 
(Lake  Erie  Room),  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507 

(4)  Thursday,  June  12, 1997,  Federal 

Regulatory  Agencies,  (FDA,  OSHA, 
IRS,  Ciistoms,  Coast  Guard,  etc.), 
9:00  am — 5:00  pm,  Washington, 
D.C 

(5)  Wednesday,  June  25. 1997.  Mixed 

Stakeholders,  (Additional  State 
Environmental  Agencies,  State  AGs, 
Tribes,  Media-Specific 
Associations,  and  Local 
Government  Associations),  9:00 
am — 5:00  pm,  (Location  to  be 
determined) 

(6)  Beginning  of  July  (if  necessary). 

Mixed  Stakeholders,  (Industry, 
Environmental  and  Environmental 
Justice  Organizations),  Washington, 
D.C 

(7)  Late  July  or  Beginning  of  August 

1997,  Meeting  with  House  Staff, 
Meeting  with  Senate  Staff,  Second 
Meeting  writh  Federal  Oversi^t 
Groups 

(8)  Week  of  September  15, 1997, 

Capstone  Conference  in 
Washington,  D.C 

V.  InJBfmetion  for  Participants 

Parties  interested  in  participating  in 
these  meetings  should  contact  James 
McDonald  at  (202)  564-4043.  In 
addition,  EPA  Mdll  be  soliciting 
participants  through  various 
organizations  and  associations. 
Participants  Interested  in  more  detailed 
information  about  the  Strategy  or  the 
two  public  meetings,  including 
transcripts  and  statements  of 
stakeholders,  can  review  documents  at 
EPA's  Information  Resource  Center, 
which  is  located  at  401  M  Street,  SW 
(Room  *M2904),  Washington,  DC  20460 
(202)  260-5921,  or  access  these 
documents  on-line  at  EPA's 
EnviroSense  web  site.  (The  address  is: 
http://es.inel.gov/oeca/per&neas) 


Dated:  May  5, 1997. 
MichariMStaU, 

Deputy  Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
[FR  Doc  97-12477  Filed  S-12-S7;  8:4S  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-731;  FRL-5714-^ 

Notice  Of  nHng  of  Pesticide  Petitions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-731,  must  be 
received  on  or  before  June  12, 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  «2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docuinent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  mariced  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procediires  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FMmCR  MFORMATKM  CONTACT:  By 
mail:  Philip  Errico,  Product  Manager 
(PM-25),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St,  S.W.,  Washington.  D.C.  20460. 
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Office  Location,  telephone  number,  and 
e-mail  address:  Rm.  241  Crystal  Mall  «2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-6800;  e- 
mail:  errico.phil@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
ComesUc  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  grantinig  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-7311 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket0epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  April  30. 1997. 

James  lonas. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  DowElanco 

PP  4F4412 

EPA  has  received  a  pesticide  petition 
(PP  4F4412)  from  DowElanco  9330 
Zionsville  Road  Indianapolis,  IN  46254 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
inadvertent  residues  of  the  herbicide 
picloram  in  or  on  the  raw  agricultural 
commodity  grain  sorghum  grain,  forage, 
and  stover  at  0.3.  0.2,  and  0.5  ppm, 
respectively.  The  proposed  analytical 
method  is  ACR  73.3.S2.  Pursuant  to  the 
sect  408(d)(2)(A)(i)  of  the  FFDCA,  as 
amended.  Company  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  DowElanco  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

Picloram  provides  control  of  deep 
rooted  perennial  weeds  either  in 
grainland,  Callowland  or  on  CRP  acres. 
With  the  addition  of  the  proposed 
tolerance,  grain  sorghum  could  be 
considered  as  a  rotational  crop  option 
for  the  producer.  The  Agency  has 
completed  the  reregistration  review  of 
picloram,  culminating  in  publication  of 
the  Reregistration  Eligibility  Decision 
(RED)  for  picloram  which  was  received 
on  October  5, 1995.  The  RED  concludes 
that  picloram  and  its  derivatives  can  be 
used  without  causing  unreasonable 
adverse  effects  to  humans  or  the 
environment  Therefore,  all  uses  of 
products  containing  picloram  acid  and 
its  derivatives  were  judged  eligible  for 
reregistration.  In  view  of  this 


comprehensive  regulatory  review,  as 
well  as  the  lack  of  hiunan  dietary 
consimiption  of  grain  sorghum  and  the 
negligible  dietary  impact  on  livestock 
associated  with  this  proposed  use, 
establishment  of  these  tolerances  will 
not  cause  exposure  to  exceed  the  levels 
at  which  there  is  an  appreciable  risk. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
understood  based  on  a  wheat 
metabolism  study.  The  residue  of 
concern  in  wheat  forage,  straw  and  grain 
is  conjugated  picloram,  which  is 
hydrolyzable  by  acid,  base  and  B- 
glucosidase.  The  minor  metabolites  that 
were  identified  in  grain  and  straw  were 
4-amino-6-hydroxy-3 ,5- 
dichloropicolinic  acid  and  4-amino- 
2,3,5-tridiloropyridine. 

2.  Analytical  method.  The  analytical 
portions  of  the  magnitude  of  residue 
studies  were  performed  at  DowElanco  in 
Midland,  MI.  The  analytical  method 
utilized  for  the  determination  of 
picloram  residue  levels  in  the  submitted 
studies  was  ACR  73.3.S2.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  picloram  in  or 
on  food  with  a  limit  of  quantitation  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  has  provided 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement 

3.  h4agnitude  of  residues. 

Table  —Summary  Of  Residues  Of 
Pidoram  (ppm)  Found  In  Grain 
Sorghum 


Matrix 

Range 

Grain 

Forage 

Fodder 

NC>0.23 
NtW).17 
ND^.44 

*ND  >  less  than  one-t^f  ol  the  validated 
lower  limil  of  quantitation  of  0.05  (ig^g  in  grain 
and  0.1  iig'a  >n  <orage  and  fodder. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Studies  for  acute 
toxicity  indicate  diat  picloram  is 
classified  as  category  III  for  acute  oral 
toxicity,  category  III  for  acute  dermal 
toxicity,  category  I/II  (depending  on 
whether  acid  or  salts)  for  acute 
inhalation  toxicity,  category  IV  for  skin 
irritation  potentifd,  and  category  m  for 
eye  irritation  potential.  The  potassium 
salt  is  classified  as  a  skin  sensitizer.  In 
addition,  picloram  has  a  low  vapor 
pressure. 

Picloram  potassium  salt  has  low  acute 
toxicity.  The  rat  oral  LDv>  is  3,536 


milligrams  per  kilogram  (mg/kg)  or 
greater  for  males  and  females.  The  rabbit 
dermal  LDso  is  >2,000  mg/kg  and  die  rat 
inhalation  LCjo  is  >1.63  mg/L  air  (the 
highest  attainable  concentration). 
Picloram  potassium  salt  is  a  positive 
skin  sensitizer  in  guinea  pigs  but  is  not 
a  dermal  irritant.  Technical  picloram 
potassium  salt  is  a  moderate  ocular 
irritant  but  octilar  exposure  to  the 
technical  material  would  not  normally 
be  expected  to  occur  to  in&nts  or 
children  or  the  general  public.  End  use 
formulations  of  picloram  have  similar 
low  acute  toxicity  profiles  plus  low 
ocular  toxicity  as  well.  Therefore  based 
on  the  available  acute  toxicity  data, 
picloram  does  not  pose  any  acute 
dietary  risks. 

2.  Genotoxicity.  Picloram  acid  was 
evaluated  in  the  Ames  test  using 
Salmonella  typhimurium.  Doses  ranged 
up  to  5,000  ug/plate,  with  and  without 
metabolic  activation.  The  test  substance 
did  not  produce  a  mutagenic  response 
either  in  the  presence  or  absence  of 
activation. 

Picloram  acid  was  evaluated  for  gene 
mutation  in  mammalian  cells  (HGPRT/ 
CHO).  As  evaluated  up  to  toxic  levels 
(750  ug/ml  without  metabolic 
activation;  1,250  ug/ml  with  metabolic 
activation),  the  compound  was  found  to 
be  negative  for  inducing  forward 
mutation  in  Chinese  haimster  ovary 
(CHO)  cells. 

Picloram  acid  was  evaluated  for 
cytogenetic  effects  on  bone  marrow  cells 
of  rats  via  intragastric  administration  at 
dosage  levels  of  0  (vehicle),  20,  200  or 
2,000  mg/kg.  The  test  material  did  not 
produce  cytogenetic  effects  in  the  study. 

Picloram  acid  was  evaluated  for 
genotoxic  potential  as  administered  to 
primary  rat  hepatocyte  cultures  at 
concentrations  of  0  (vehicle),  10,  33.3, 
100,  333.3  or  1,000  ug/ml.  The  test 
material  was  negative  for  unscheduled 
DNA  synthesis  (UDS,  a  measure  of  DNA 
damage/repair)  treated  up  to  cytotoxic 
levels  of  (1 ,000  ug/ml). 

3.  Reproductive  and  developmental 
toxicity.  The  HED  RfD  Peer  Review 
Committee  concluded  that  there  was  no 
evidence,  based  on  the  available  data, 
that  picloram  and  its  salts  were 
associated  with  significant  reproductive 
or  developmental  toxicity  under  the 
testing  conditions. 

In  tne  following  developmental 
toxicity  studies,  the  dose  levels  that 
appear  in  parenthesis  are  picloram  acid 
equivalents  where  the  conversion  factor 
employed  was  0.86  as  applied  to  doses 
of  potassium  salt. 

Picloram  potassium  salt  was 
administered  to  New  Zealand  rabbits  by 
oral  Savage  at  dosage  levels  of  0,  40,  200 
and  400  milligram  per  kilogram  per  day 


(mg/kg/day)  (picloram  acid  equivalents) 
during  days  6  to  18  of  gestation.  The 
maternal  NOEL  is  40  (34)  mg/kg/day, 
where  the  LOEL  is  200  (172)  mg/kg/day 
based  on  reduced  maternal  weight  gain 
during  gestation.  The  developmental 
NOEL  is  400  mg/kg/day  and  the  LOEL 
was  not  determined. 

The  potassium  salt  of  picloram  was 
administered  to  CD  rats  by  gastric 
intubation  at  dosage  levels  of  0,  35  (30), 
174  (150)  and  347  (298)  mg/kg/day 
during  day  6-15  of  gestation:  The  test 
vehicle  was  distilled  water.  There  was 
no  evidence  of  developmental  toxicity 
at  doses  up  to  and  including  the  high 
dose  of  347  (298)  mg/kg/day.  The 
maternal  LOEL  is  347  (298)  mg/kg/day 
based  upon  excessive  salivation  in  the 
dams  of  the  high  dose  group.  Hence,  the 
developmental  toxicity  NOEL  is  greater 
than  or  equal  to  347  (298)  mg/kg/day. 
The  maternal  toxicity  LOEL  is  347  (298) 
mg/kg/day  and  NOEL  is  174  (150)  mg/ 


Picloram  acid  was  evaluated  in  a  2- 
generation  reproduction  study  in  the  CD 
rat.  Dbsage  levels  employed  were  0,  20, 
200  or  1,000  mg/kg/day.  The  parental 
LOEL  is  1,000  mg/kg/day  based  on 
histopathological  lesions  in  the  kidney 
of  males  of  both  generations  and  some 
females.  In  males  of  both  generations, 
blood  in  the  urine,  decreased  mine 
specific  ^avity,  increased  absolute  and 
relative  kidney  weight,  and  increased 
body  weight  gain  was  observed  at  the 
high  dose.  The  parental  LOEL  is  1.000 
mg/kg/day  and  the  NOEL  is  200  mg/kg/ 
day.  The  reproductive  LOEL  was  not 
identified  and  the  NOEL  is  1,000  mg/kg/ 
day. 

4.  Subchmnic  toxicity.  In  a  90-day 
oral  toxicity  study,  picloram  acid  was 
administered  via  the  diet  to  groups  of  15 
F344  rats/sex/dose  at  dosage  levels  of  0, 
15,  50,  ISO,  300  or  500  mgA;g/day. 
Based  upon  liver  weight  changes  and 
TTiinimnl  micTOscopic  changes  in  the 
liver,  the  systemic  LOEL  is  150  mg/kg/ 
day.  The  NOEL  is  50  mg/ks/day. 

in  a  1982  6-4nonth  dog  dietary  study, 
picloram  add  was  evaluated  at  dosage 
levels  of  0,  7,  35  or  175  mg/kg/day.  The 
systemic  NOEL  is  35  mg/kg/day  and  the 
LOEL  is  175  mg/kg/day  based  on 
decreases  in  the  following:  body  weight 
gain,  food  consumption,  Uver  weights 
(relative),  alkaline  phosphatase  and 
alanine  transaminase.  Increased  liver  to 
body  weight  ratios  and  absolute  weights 
were  obsoved  in  only  two  males  at  the 
35  mg/kg/day  dosage  level. 

In  a  21-day  demul  toxicity  study,  the 
potassium  salt  of  picloram  was 
administered  dermally  to  groups  of  five 
New  Zealand  white  rabbits  of  each  sex 
at  doses  of  0  (vehicle  control),  75.3,  251 
or  753  mg/kg/day  (O.  65. 217  or  650  mg/ 


kg/day  picloram  acid  equivalents)  for  a 
total  of  15  applications  over  the  21-day 
period.  The  NOEL  is  greater  than  or 
equal  to  753  mg/kg/day  for  both  sexes: 
hence,  a  LOEL  was  not  established  for 
either  sex.  Although  the  limit  dose  of 
1.000  mg/kg/day  was  not  achieved, 
practical  difficulties  precluded 
administering  more  test  material.  The 
study  revealed  the  non-systemic  effects 
of  dermal  irritation  and  very  slight  to 
well  defined  edema  and/or  erythema  in 
both  sexes  at  all  dose  levels. 

5.  Chronic  toxicity.  In  a  1988  1-year 
chronic  feeding  study  in  the  dog, 
picloram  acid  was  administered  orally 
via  the  diet  at  dosage  levels  of  0. 7.  35 
or  175  mg/kg/day  The  LOEL  is  175  mg/ 
kg/day  based  on  increased  liver  weight 
(absolute  and  relative).  The  NOEL  is  35 
mg/kg/day. 

m  a  chronic  toxicity/carcinogenicity 
feeding  study  conducted  in  the  F344  rat, 
picloram  acid  (technical  grade  93% 
containing  197  ppm  hexachlorobenzene 
as  an  impurity)  was  evaluated  at  0,  20, 
60  or  200  mg/kg/day  for  2  years.  The 
chronic  toxicity  LOEL  was  60  mg/kg/ 
day  as  evidenced  by  altered  size  and 
tinctorial  properties  of  centrilobular 
hepatocytes  and  increased  absolute  and/ 
or  relative  liver  weights  in  both  sexes. 
The  NOEL  was  20  mg/kg/day.  The  study 
was  negative  for  carcinogenicity,  but 
due  to  concerns  that  a  MTD  may  not 
have  been  achieved  and  the  fact  that  the 
test  material  contained  197  ppm 
hexachlorobenzene  impurity,  the  study 
was  not  considered  to  fulfill  adequately 
the  carcinogenicity  testing  requirement. 

In  response  to  tne  deficiencies  cited 
in  the  study  above,  an  additional  2-year 
dietary  chronic/carcinogenicity  study 
was  conducted  (in  1992)  using  F344  rats 
administered  picloram  acid  at  dosage 
levels  of  0,  250  or  500  mg/kg/day  for 
104  weeks.  Chronic  toxicity  was 
observed  at  250  mg/kg/day  among  males 
only  (increased  incidence  and  severity 
of  ^omerulonephritis,  blood  in  urine, 
decreased  specific  gravity  of  urine, 
increased  size  of  hepatocytes  that  often 
had  altered  staining  properties).  Among 
females  there  were  chronic  effects  only 
at  500  mg/kg/day  (increased 
glomerulonephropathy,  increased 
absolute  and  relative  kidney  weight). 
There  was  no  evidence  of 
carcinogenicity  in  this  study.  It  should 
be  noted  that  use  of  the  Osbome-Mendel 
rat  was  waived  due  to  lack  of 
availability  of  the  strain  of  rat  In 
addition.  Uie  level  of 
hexachlorobenzene  in  the  test  material 
employed  in  this  study  was  12  ppm. 
These  two  studies  fulfill  the  guidelines 
83-l(a)  and  83-2(a)  for  rats. 

In  a  1992  2-year  dietary 
carcinogenicity  study  in  B6C3Fi  mice, 
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picioram  acid  was  evaluated  at  doses  of 
0. 100.  500  or  1.000  mg/kg/day.  The 
systemic  NOEL  in  this  study  is  500  mg/ 
kg/day  based  on  a  significant  increase  in 
absolute  and  relative  kidney  weights  in 
males  (at  the  high  dose  level).  No 
histopathological  lesions  were  found  to 
corroborate  these  changes.  There  was  no 
evidence  of  carcinogenicity. 

The  dose  levels  tested  in  the  1992 
carcinogenicity  studies  in  rats  and  mice 
were  considered  adequate  for 
carcinogenicity  testing.  The  treatment 
did  not  alter  the  spontaneous  tumor 
profile  in  mice  or  different  strains  of  rats 
tested  under  the  testing  conditions.  The 
chemical  was  classified  as  a  "Group  E 
-  Evidence  of  Non-Carcinogenicity  for 
humans."  This  classification  applies  to 
the  picioram  acid  and  potassium  salt 
forms  for  which  acceptable 
carcinogenicity  studies  were  available 
for  review  by  the  HED  Carcinogenicity 
Peer  Review  Committee  (5/26/88). 

Using  its  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  picioram  is 
classified  as  Group  "E"  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
the  carcinogenicity  studies.  The  dose 
levels  tested  in  the  1992  carcinogenicity 
studies  in  rats  and  mice  were 
considered  adequate  for  carcinogenicity 
testing.  The  treatment  did  not  alter  the 
spontaneous  tumor  profile  in  mice  or 
different  strains  of  rats  tested  under  the 
testing  conditions.  The  chemical  was 
classified  as  a  "Group  E  -  Evidence  of 
Non-Carcinogenicity  for  humans."  This 
classification  applies  to  the  picioram 
acid  and  potassium  salt  forms  for  which 
acceptable  carcinogenicity  studies  were 
available  for  review  by  the  HED 
Carcinogenicity  Peer  Review  Committee 
(5/26/88).  Thus,  a  cancer  risk 
assessment  would  not  be  appropriate. 

6.  Animal  metabolism.  The 
absorption,  distribution,  metabolism 
and  excretion  of  picioram  acid  was 
evaluated  in  female  rats  administered  a 
single  i.v.  or  oral  gavage  dose  of  10  mg/ 
kg,  an  oral  gavage  dose  of  1,000  mg/kg 
14c-picloram,  or  1  mg/kg/day  unlabeled 
picioram  by  gavage  for  14  days  followed 
by  a  single  oral  gavage  dose  of  10  mg/ 
kg  14c-picloram  on  day  15.  The  study 
demonstrates  that  14c-picIoram  is 
rapidly  absorbed,  distributed  and 
excreted  following  oral  and  i.v. 
administration.  This  study  alone  is  not 
adequate:  however,  this  study  is 
acceptable  when  considered  in 
conjunction  with  a  male  rat  metabolism 
study  which  yielded  similar  results. 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  i.  Food.  For 
purposes  of  assessing  the  potential 


dietary  exposure  under  these  tolerances, 
aggregate  exposure  is  estimated  based 
on  the  TMRC  from  the  existing  and 
future  potential  tolerances  for  picioram 
on  food  crops.  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  residues 
(existing  and  proposed)  by  the 
consumption  data  which  estimates  the 
eunount  of  those  food  products  eaten  by 
various  population  subgroups.  Exposure 
of  humans  to  residues  could  also  result 
if  such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assumptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
and  certain  processed  food  residues 
would  be  at  anticipated  (average)  levels 
based  on  processing  studies  (see 
attached  Dietary  Risk  Evaluation  for 
Picioram).  This  results  in  an 
overestimate  of  human  exposure  and  a 
conservative  assessment  of  risk.  As 
mentioned  previously,  0.9%  of  the  RfD 
is  utilized  using  these  assumptions. 

The  chronic  dietary  exposure/risk 
estimates  for  picioram  are  extremely 
low.  For  the  United  States  population  as 
a  whole,  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  is 
0.001845  milligrams  per  kilogram  of 
body  weight  per  day  (mg/kg  bw/day), 
only  0.9%  of  the  RfD.  For  this  same 
group,  the  Anticipated  Residue 
Contribution  (ARC)  is  0.001053  mg/kg 
bw/day,  only  0.5%  of  the  RfD.  The 
subgroup  with  the  greatest  routine 
chronic  exposure/risk  is  non-nursing 
infants  (less  than  1  year  old),  which  has 
a  TMRC  of  0.004753  mg/kg  bw/day 
(2.4%  of  the  RfD)  and  an  ARC  of 
0.003805  mg/kg  bw/day  (1.9%  of  the 
RflD). 

There  is  currently  no  form  of  sorghum 
observed  in  humeui  consumption 
surveys  utilized  by  EPA  in  their  DRES 
assessments.  Therefore,  sorghum 
tolerances  will  have  no  effect  on  the 
human  dietary  consumption  of 
picioram,  and  the  proposed  action,  as 
well  as  existing  tolerances,  pose  no 
concern  with  regards  to  chronic  dietary 
exposure  to  food  residues  of  picioram. 

li.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  The  Maximiun 
Contaminant  Level  for  residues  of 
picioram  in  drinking  water  has  been 
established  at  500  Mg/L  and  a  1-10  day 
Health  Advisory  of  20.000  (ig/L. 
Monitoring  data  available  from  the 
Pesticides  in  Ground  Water  Database 
indicate  that  picioram  has  been  detected 
in  ground  water  at  concentrations 
ranging  up  to  30  Mg/L.  Results  reported 
in  this  database  typically  were  focused 
on  highly  vulnerable  areas  and  in  many 


cases,  the  database  reports  information 
&t>m  poorly  constructed  or  damaged 
wells.  These  wells  are  at  high  risk 
because  of  the  potential  for  surface 
residues  to  be  carried  directly  down  the 
casing  into  the  ground  water. 
Recognizing  these  high  risk  situations, 
an  analysis  of  this  database  shows  that 
less  than  3%  of  the  wells  sampled  were 
found  to  contain  picioram.  No 
distinction  has  been  made  between 
point  and  non  point  sources  of  material. 
Many  of  the  detection's  are  known  to  be 
related  to  point  source  contamination 
including  spills  at  mixing/loading  sites, 
near  wells  and  back  siphoning  events. 
Of  the  detection's  which  may  have 
resulted  from  non-point  sources,  none 
are  documented  to  occur  on  sites  where 
application  would  be  recommended 
based  on  current  labeling.  Nearly  99% 
of  the  groimd  water  detection's  are  at 
levels  of  less  than  1%  of  the  Maximiun 
Contaminant  Level  ( i.e.,  <  5  Hg/L) 
established  for  human  consumption  by 
the  EPA  Office  of  Drinking  Water.  The 
STORET  database  maintained  by  the 
USEPA  Office  of  Drinking  Water 
indicates  that  picioram  has  been 
reported  in  surface  water  samples  before 
1988.  Of  these  detections,  85%  were  at 
concentrations  0.13  pg/L  or  lower  and 
the  maximum  was  4.6  Mg^L,-  The 
maximum  concentration  reported  was 
4.6  ug/L. 

The  impact  of  potential  residues  of 
picioram  in  drinking  water  on  the 
aggregate  risk  of  the  herbicide  is 
minimal  If  it  is  assumed  that  all  of  the 
drinking  water  in  the  U.S.  contains  30 
|ig/L  of  picioram,  the  maximum 
observed  in  the  groundwater  data  base, 
its  contribution  to  the  TMRC  would  be 
0.000280  mg/kg  bw/day  for  the  general 
U.S.  population,  or  0.14%  of  the  RfD. 
For  the  most  sensitive  population 
subgroup.  Non-nursing  hifants  (<1  yr. 
old),  the  contribution  to  the  TMRC 
would  be  0.002855  mg/kg  bw/day,  or 
1.4%  of  the  RfD.  In  reality,  the 
likelihood  of  drinking  water  being 
contaminated  with  picioram  is 
extremely  remote,  and  actual 
contribution  to  the  dietary  exposure  of 
picioram  is  virtually  nil. 

In  sununary,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  and  risk  for 
picioram. 

2.  Non-dietary  exposure.  This  is  a 
restricted  use  chemical  that  has  no 
residential  uses  at  this  time;  therefore, 
there  are  no  human  risks  associated 
with  residential  uses. 

Entry  into  a  treated  area  soon  after  the 
application  of  picioram  is  expected  to 
be  rare  given  the  cultural  practices 
typically  associated  with  the  use-sites 
(rights-of-way,  forestry,  pastures,  range 


lands,  and  small  grains)  defined  by  the 
picioram  labels  at  this  time. 
Furthermore,  if  entry  should  occur,  the 
potential  exposures  are  expected  to  be 
minimal  due  to  the  characteristics  of 
those  use-sites 

D.  Cumulative  Effects 

The  potential  for  cumulative  efiiects  of 
picioram  and  other  substances  that  have 
a  common  mechanism  of  toxicity  was 
considered.  The  mammalian  toxicity  of 
picioram  is  well  defined.  However,  the 
biochemical  mechanism  of  toxicity  of 
this  compound  is  not  well  known.  No 
reliable  information  exists  to  indicate 
that  toxic  effects  produced  by  picioram 
would  be  ciunulative  vtrith  those  of  any 
other  chemical  compounds.  Therefore, 
consideration  of  a  common  mechanism 
of  toxicity  with  other  compounds  is  not 
appropriate.  Thus  only  the  potential 
risks  of  picioram  are  considered  in  the 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  In  the  meeting  of 
September  30, 1993,  the  OPP  RfD  Peer 
Review  Committee  recommended  that 
the  RfD  for  this  chemical  be  based  on  a 
NOEL  of  20  mg/kg/day  for  a  dose- 
related  increase  in  size  and  altered 
tinctorial  properties  of  centrilobular 
hepatocytes  in  males  and  females  at  60 
and  200  mg/kg/day  in  a  chronic  toxicity 
study  in  rats.  An  uncertainty  factor  (UF) 
of  100  was  used  to  account  for  the  inter- 
species extrapolation  and  intra-species 
variability.  Gto  this  basis,  the  RfD  was 
calculated  to  be  0.20  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  is  0.001845  mg/kg/day. 
Existing  tolerances  utilize  0.9%  of  the 
RfD.  It  should  be  noted  that  no 
regulatory  value  has  been  established 
for  this  chemical  by  the  World  Health 
Organization  (WHO)  up  to  this  date.  The 
committee  classified  picioram  as  a 
"Group  E"  chemical,  no  evidence  of 
carcinogenicity  for  humans. 

Using  the  conservative  exposure 
assimiptions  described  above  and  based 
on  the  completeness  and  reliability  of 
the  toxicity  data,  it  is  concluded  that 
aggregate  exposure  to  picioram  will 
utilize  approximately  1  percent  of  the 
RfD  for  the  U.S.  population.  Generally, 
exposures  below  100  percent  of  the  RfD 
are  of  no  concern  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
picioram  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 


infants  and  children  to  residues  of 
picioram,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat  were  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  during 
prenatal  development  resulting  from 
pesticide  exposure  to  one  or  both 
parents.  Reproduction  studies  provide: 
(1)  Information  relating  to  effects  bom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  (2)  data  on  systemic 
toxicity. 

Developmental  toxicity  was  studied 
using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >298  mg/kg/ 
day  and  a  maternal  toxicity  NOEL  of 
280  mg/kg/day.  A  study  in  rabbits' 
resulted  in  a  maternal  NOEL  of  34  mg/ 
kg/day  and  a  developmental  NOEL  of 
344  mg/kg/day.  Based  on  all  of  the  data 
for  picioram,  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

In  a  2-generation  reproduction  study 
in  rats.  The  NOEL  for  parental  systemic 
toxicity  is  200  mg/kg/day.  There  was  no 
effect  on  reproductive  parameters  at 
1,000  mg/kg/day  nor  was  there  an 
adverse  effect  on  the  morphology, 
growth  or  viability  of  the  ofbpring;  thus, 
the  reproductive  NOEL  is  1,000  mg/kg/ 
day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete. 
Therefore,  it  is  concluded  that  an 
additional  imcertainty  factor  is  not 
warranted  and  that  the  Rfl}  at  0.2  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 

Using  the  conservative  exposure 
assumption  previously  described,  it  is 
concluded  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  picioram  will  be 
less  than  4  percent  of  the  RfD  for  all 
populations  and  subgroups.  Since  this 
estimate  represents  the  "worst  case" 
exposure  for  a  given  population  (non- 
nursing  infants,  <1  year  old),  exposures 
will  be  less  for  all  other  sub-populations 
e.g.  children.  1-6  years.  Therefore,  based 
on  the  completeness  and  reliability  of 
the  toxicity  data  and  the  conservative 
exposure  assessment,  it  is  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 


children  from  aggregate  exposure  to 
picioram  residues. 

Other  Conrideratioiis 

F.  International  Tolerances 

There  are  no  Codex  maximiun  residue 
levels  established  for  residues  of 
picioram. 

1.  Endocrine  effects.  An  evaluation  of 
the  potential  effects  on  the  endocrine 
systems  of  mammals  has  not  been 
determined;  However,  no  evidence  of 
such  effects  were  reported  in  the 
chronic  or  reproductive  toxicology 
studies  described  above.  There  was  no 
observed  pathology  of  the  endocrine 
organs  in  these  studies.  There  is  no 
evidence  at  this  time  that  picioram 
causes  endocrine  effects. 

2.  Data  gaps.  Data  gaps  currently  exist 
for  residue  data  for  sorghum  aspirated 
grain  fractions.  Based  on  the 
toxicological  data  and  the  levels  of 
exposure,  EPA  has  determined  that  the 
proposed  tolerances  will  be  safe. 

2.  Novartis  Crop  Protection 

PP6F46a8 

EPA  has  received  a  pesticide  petition 
(PP  6F4688)  from  Novartis  Crop 
Protection,  Inc..  P.  O.  Box  18300. 
Greensboro.  North  Carolina  27419, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  the  herbicide  CGA-277476, 
Benzoic  acid,  2-([[[4,6-dimethyl-2- 
pyrimidinyl)- 

amino)carbonyl]amino)sulfonyl]-,3- 
oxetanylester  in  or  on  the  raw 
agricultural  commodity  soybeans  at  0.01 
ppm.  The  proposed  analytical  method 
involves  homogenization,  filtration, 
partition  and  cleanup  with  analysis  by 
high  performance  liquid 
chromatography  using  UV  detection. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
Pub.L.  104-170,  Novartis  Crop 
Protection  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of 
Novartis  Crop  Protection.  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
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required  by  section  408(d)(3)  of  the 
FFDCA.  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA  has 
made  minor  edits  to  the  summary  for 
the  purpose  of  clarity. 

A.  Metabolism 

The  qualitative  nature  of  the 
metabolism  of  CGA-277476  in  plants 
and  animals  is  well  understood  for  the 
purposes  of  the  proposed  tolerance. 
Metabolism  proceeds  through 
hydrolysis  of  the  oxetane  ring  with 
subsequent  cleavage  of  the  oxetane  ester 
and  the  sulfonylurea  bridge.  Metabolic 
pathways  in  plants  (soybeans),  rats, 
ruminants  (goats),  and  poultry  are 
similar.  Parent  CGA-277476  is  the 
residue  of  concern. 

B.  Analytical  Methodology 

Novartis  Crop  Protection,  Inc.  has 
submitted  a  practical  analytical  method 
involving  homogenization,  filtration, 
partition  and  cleanup  with  analysis  by 
high  performance  liquid 
chromatography  using  UV  detection. 
The  methodology  accounts  for  residues 
of  CGA-277476.  The  limit  of 
quantitation  (LOQ)  for  the  method  is 
0.01  ppm  for  CGA-277476.  This  method 
has  undergone  a  successful  method  trial 
and  is  available  for  enforcement. 

C.  Residue 

Twenty  field  trials  were  conducted  in 
typical  soybean  growing  areas  across  the 
U.S.  Either  a  single  preplant  or 
preemergence  application  (57  grams  ai/ 
A)  or  a  split  application  made 
preemergence  followed  by  a  post 
broadcast  application  (total  of  81  grams 
ai/A)  was  made.  No  residues  (<0.01 
ppm)  were  found  in  the  dry  beans  (IX) 
and  no  residues  were  found  in  the 
processed  commodities  at  rates  up  to 
5X.  No  residues  (<0.01  ppm)  were  found 
in  rotational  crops  treated  at  the  IX  rate. 
A  prohibition  against  grazing  forage,  hay 
and  silage  will  be  placed  in  the  label,  as 
will  a  60  day  preharvest  interval. 

D.  International  MRL's 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  levels  (MRL's)  established  for 
residues  of  CGA-277476  in  or  on  raw 
agricultural  commodities. 

E.  Toxicological  Profile 

1.  Acute  toxicity.  CGA-277476  has  a 
low  order  of  acute  toxicity.  The  rat  oral 
LOjo  is  >  5,000  mg/kg.  the  acute  rabbit 
dermal  LDjo  is  >  2.000  mgfkg  and  the  rat 
inhalation  LCjo  is  >  5.08  mg/L.  CGA 
277476  is  moderately  irritating  to  the 
skin  but  not  irritating  to  the  eye.  It  is  not 
a  skin  sensitizer  in  guinea  pigs.  The 
commercial  formulation  (75WG)  of 


CGA-277476  has  a  similar  acute  toxicity 
profile,  with  both  technical  and 
formulated  product  carrying  a  Category 
m  CAUTION  Signal  Word. 

2.  Genotoxicity.  Assays  for 
genotoxicity  were  comprised  of  tests 
evaluating  the  potential  of  CGA-277476 
to  induce  point  mutations  (Salmonella 
assay  and  a  Chinese  hamster  V79  lung 
tissue  assay),  chromosome  aberrations 
(mouse  micronucleus  and  a  Chinese 
hamster  ovary  study)  and  the  ability  to 
induce  either  scheduled  or  unscheduled 
DNA  synthesis  in  rat  hepatocytes.  The 
results  indicate  that  CGA-277476  is  not 
mutagenic  or  clastogenic  and  does  not 
induce  unscheduled  DNA  synthesis. 

3.  Developmental/reproductive 
effects.  The  developmental  and 
teratogenic  potential  of  CGA-277476 
was  investigated  in  rats  and  rabbits.  The 
results  indicate  that  CGA-277476  was 
not  maternally  or  developmentally  toxic 
in  the  rabbit.  Minimal  developmental 
toxicity  was  observed  at  the  limit  dose 
(1,000  mg/kg)  in  the  rat;  the 
developmental  no  observed  effect  level 
in  the  rat  was  300  mg/kg/ day.  No 
evidence  of  teratogenicity  was  observed 
at  the  limit  dose  of  1,000  mg/kg  in  either 
the  rat  or  rabbit. 

A  2-generation  reproduction  study 
was  conducted  with  CGA-277476  at 
feeding  levels  of  0.  20,  200,  5,000  or 
20.000  ppm  (0. 1, 10.  250  or  1.000  mg/ 
kg/day).  The  reproductive  NOEL  was 
established  at  a  feeding  level  of  5,000 
ppm  (equivalent  to  approximately  250 
mg/kg/ day).  Reduced  fertility  observed 
at  the  highest  dose  tested  (20,000  ppm) 
was  associated  with  degenerative 
changes  in  the  seminiferous  tubules  and 
atypical  spematogenesis  in  males  and 
severe  effects  on  kidneys  in  females. 
The  NOEL  for  parental  toxicity  was 
established  at  die  200  ppm  feeding  level 
based  on  sli^t  effects  on  body  weight 
parameters  at  the  next  highest  dose 
tested  (i.e.  5,000  ppm). 

4.  Subchronic  toxicity.  The 
subchronic  toxicity  of  CGA-277476  was 
evaluated  in  studies  in  the  rat,  mouse 
and  dog  at  high  doses.  Target  organs 
included  the  liver,  spleen,  blood, 
kidney,  urogenital  tract,  testes, 
epididymis  and  peripheral  nerves  and 
muscles.  No  observable  effect  levels 
have  been  established  for  all  end-points 
in  subchronic  studies.  The  dog  app>ear8 
to  be  the  most  sensitive  species  (NOEL 
=  40  ppm:  1  mg/kg)  with  treatment 
related  efiiects  on  testes,  peripheral 
nerve  and  muscle  appearing  at  doses  > 
5.000  ppm  ( 125  mg/kg/dav). 

5.  Ctuvnic  effects.  Tne  cnronic 
toxicity  of  CGA-277476  was  investigated 
in  long  term  studies  in  the  rat,  mouse 
and  dog.  Target  organs  included  the 
central  and  peripheral  nervous  systems. 


skeletal  muscle,  liver,  kidney, 
gallbladder,  testes,  and  blood.  No 
observed  effect  levels  (NOELS)  have 
been  established  in  each  study.  The  dog 
is  the  most  sensitive  species  with  a 
NOEL  =  40  ppm  (1.3  mg/kg/day).  Based 
on  these  data,  it  is  expected  the  EPA 
will  establish  a  RfD  for  CGA-277476  at 
0.01  mg/kg/day  using  the  NOEL  of  1.3 
mg/kg/day  and  an  imcertainty  factor  of 
100. 

6.  Carcinogenicity.  The 
carcinogenicity  studies  conducted  with 
CGA-  277476  showed  no  evidence  of  an 
oncogenic  response  in  either  mouse  or 
rat  at  doses  that  did  not  exceed  the 
mATriniiim  tolerated  dose.  Dose  levels  in 
the  mouse  study  were  2.25. 150.  525. 
and  1 ,050  mg/kg/day.  In  the  rat  study, 
dose  levels  were  1,  10, 100,  500,  750 
(females),  and  1,000  (males)  mg/kg/day. 
At  the  end  of  the  chronic  rat  study,  a 
statistically  significant  increased 
incidence  of  schwannomas  was  found 
in  the  heart  of  the  1 ,000  mg/kg/day  male 
rats  (7/59)  compared  to  the  control 
group  (0/60).  Based  on  the  Guidelines 
for  Carcinogenic  Risk  Assessment 
published  by  EPA  September  24, 1986 
(51  FR  33992),  Novartis  Crop  Protection 
believes  that  CGA-277476  should  be 
classified  as  Class  E  because  the 
neoplastic  response  (marginal  increased 
incidence  of  schwaimomas)  was 
observed  only  in  male  rats  at  a  dose 
exceeding  the  maximum  tolerated  dose 
of  500  mg/kg/day.  No  effect  was 
observed  at  doses  <  500  mg/kg/day. 

F.  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  it  is 
expected  the  EPA  will  establish  a  RfD 
for  CGA-277476  at  0.01  mg/kg/day 
based  on  the  results  obtained  in  the  1- 
year  feeding  study  in  dogs  using  the  No- 
Observed  Effect  Level  (NOEL)  of  1.3  mg/ 
kg/day  and  an  uncertainty  factor  of  100. 

2.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  Novartis 
Crop  Protection  believes  CGA-277476 
does  not  pose  any  acute  dietary  risks. 

G.  Nonthreshold  Effects. 

Carcinogenicity.  Based  on  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  by  EPA 
September  24, 1986  (51  FR  33992), 
Novartis  Crop  Protection  believes  that 
CGA-277476  should  be  classified  as 
Qass  E  because  the  neoplastic  response 
(marginal  increased  incidence  of 
schwannomas)  was  observed  only  in 
male  rats  at  a  dose  exceeding  the 
piBYimiim  tolerated  dose  of  500  mg/kg/ 
day.  No  effect  was  observed  at  doses  ^ 
500  mg/kg/day. 


H.  Endocrine  Effects. 

CGA-277A76  belongs  to  the 
sulfonylurea  class  of  chemicals,  one  not 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system. 
Reduced  fertility  observed  in  high  dose 
females  (20,000  ppm)  in  the  rat 
reproduction  study  was  associated  with 
degenerative  changes  in  the 
seminiferous  tubules  and  a  typical 
spermatogenesis  observed  in  high  dose 
inales.  Evidence  of  impaired 
spermatogenesis  was  also  observed  at 
Itigh  doses  (>  125  mg/kg/day)  in  the 
subchronic  dog  study. 

/.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
to  CGA-277476.  Novartis  Crop 
Protection  has  estimated  aggregate 
exposure  based  on  the  Theoretical 
Maximum  Residue  Contribution  firom 
the  use  of  CGA-277476  in  or  on  raw 
agricultiiral  commodities  for  which 
tolerances  have  been  proposed  (0.01 
ppm  on  soybeans).  In  conducting  this 
exposure  assessment.  Novartis  has 
conservatively  assumed  that  100%  of 
soybeans  will  contain  CGA-277476 
residues  at  the  proposed  level  of  0.01 
ppm.  No  residues  are  anticipated  in 
animal  commodities  and  therefore, 
tolerances  in  meat,  meat  byproducts, 
milk,  poultry  and  eggs  are  not  proposed. 

2.  Drinking  water  exposure.  Another 
potential  source  of  exposure  of  the 
general  population  to  residues  of 
pesticides  are  residues  in  drinking 
water.  The  potential  for  CGA-277476  to 
enter  surface  or  ground  water  sources  of 
drinking  water  is  limited  because  of  the 
low  use  rate.  This  is  supported  by  the 
results  of  two  small-scale  prospective 
groiuid  water  monitoring  studies  which 
did  not  show  any  quantifiable  residues 
of  CGA-277476  in  ground  water 
samples.  The  Maximum  Contaminant 
Level  Guideline  (MCLG)  calcidated  for 
CGA-277476  according  to  EPA's 
procedure  leads  to  an  exposure  value  (7 

*ppb)  substantially  greater  than  any  level 
expected  to  reach  ground  water  based 
on  study  results. 

3.  Non-occupational  exposure. 
Novartis  Crop  Protection  has  evaluated 
the  estimated  non-occupational 
exposure  to  CGA-277476  and  concludes 
that  the  potential  for  non-occupational 
exposure  to  the  general  population  is 
imlikely  because  CGA-277476  is  not 
planned  to  be  used  in  or  around  the 
home,  including  home  lawns,  schools, 
recreation  facilities  or  parks. 

/.  Cumulative  Risk. 

Novartis  Crop  Protection  has  also 
considered  the  potential  for  cumulative 


effects  of  OGA-277476  and  other 
chemicals  belonging  to  this  chemical 
class  (sulfonylureas)  that  may  have  a 
common  mechanism  of  toxicity.  It  is 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  because  there  is 
no  reliable  data  to  establish  whether  a 
common  mechanism  exists. 

K.  Safety  Determinations. 

1.  U.S.  general  population.  Using  the 
conservative  exposure  assumptions 
described  above,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  Novartis  Crop  Protection 
has  concluded  that  aggregate  exposure 
to  CGA-277476  will  utilize  0.07  percent 
of  the  RfD  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  Because 
EPA  generally  has  no  concern  for 
exposures  below  100  percent  of  the  RID, 
it  is  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  to  the  general 
popidation  will  result  from  aggregate 
exposure  to  CGA-277476. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of  CGA- 
277476,  Novartis  Crop  Protection  has 
considered,  data  discussed  above  from 
developmental  toxicity  studies 
conducted  with  CGA-277476  in  the  rat 
and  rabbit  and  a  2-generation  rat 
reproduction  study.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  chemical 
exposure  during  prenatal  development 
to  one  or  both  parents.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  a  chemical  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  reqiurements.  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete.  Further, 
for  CGA-277476.  the  NOEL  of  1.3  mg/ 
kg/day  from  the  chronic  dog  study, 
which  was  used  to  calculate  the  Rfl} 
(discussed  above),  is  at  least  an  order  of 
magnitude  lower  than  the 
developmental  NOEL  of  300  mg/kg/day 
from  the  rat  teratogenicity  study  or  the 
reproductive  NOEL  of  250  mg/kg/day 
from  the  multigeneration  reproduction 
study.  There  is  no  evidence  to  suggest 
that  developing  organisms  are  more 
sensitive  to  the  e^cts  of  CGA-277476 
than  are  adults. 

However,  Novartis  Crop  Protection 
has  determined  that  when  an  additional 
tenfold  safety  margin  is  used,  the ' 


percent  erf  the  RfD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
CGA-277476  is  0.8  percent  for  nursing 
infants  less  than  1  year  old.  3.5  percent 
for  non-nursing  infants,  1.4  percent  for 
children  1  to  6  years  old  and  1.1  percent 
for  children  7  to  12  years  old.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  to  infants  and 
children  will  result  from  aggregate 
exposure  to  CCA-277476  residues. 

3.  Siemer  and  Aaaociates 

PP6F4789 

EPA  has  received  a  pesticide  petition 
(PP  6F478^)  from  Siemer  &  Associates, 
Inc.  on  behalf  of  National  Chelating, 
4672  West  Jennifer.  Suite  103,  Fresno, 
CA  93722,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food.  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
an  exemption  from  the  requirements  for 
a  tolerance  for  ammoniiun  thiosulfate 
when  used  for  blossom  thinning  on 
apples. 

Purauant  to  the  section  408(dK2)(A)(i} 
of  the  FFDCA,  as  amended,  Siemer  & 
Associates,  Inc.  on  behalf  of  National 
Chelating  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Siemer  &  Associates,  Inc.  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

On  August  30, 1996  Siemer  & 
Associates  on  behalf  of  National 
Chelating  petitioned  the  EPA.  under 
pesticide  petition  6F4789.  for  a 
permanent  exemption  from  the 
requirements  of  a  tolerance  for 
ammonium  thiosulfate  on  apples. 

Section  408(b)(2)(A)  of  the  amended 
Federal  Food,  I^rug,  and  Cosmetic  Act 
allows  the  EPA  to  establish  an 
exemption  from  the  requirements  for  a 
tolerance  only  if  the  Administrator 
determines  that  there  is  a  "reasonable 
certainty  that  no  harm  will  result  from 
the  aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information." 

The  available  information  indicates 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  various  types 
of  exposure.  Requests  for  waiven  from 
the  requirements  of  performing  studies 
for  known  chemistry  are  presented  and 
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substantiated.  The  following  is  a 
summary  of  the  infonnation  submitted 
to  the  EPA  to  support  the  establishment, 
under  Section  408(b)(2)(D)  of  the 
amended  FFDCA.  of  a  tolerance  for 
ammonium  thiosulfate  on  apples. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of  anunoniimi 
thiosulfate  in  apple  is  adequately 
understood.  The  requirement  for  residue 
studies  was  waived  by  EPA  based  on  the 
knowledge  that  ammonium  thiosulfate 
has  been  used  as  a  soil  applied  and 
foliar  applied  fertilizer  for  many  years. 
Prior  experience  and  numerous 
publications  teach  that  ammoniiun 
thiosidfate  ionizes  when  placed  into 
water,  forming  an  ammonium  ion  and  a 
thiosulfote  ion  which  further  degrades 
to  form  elemental  sulfur  and  a  sulfate 
ion.  The  sulfur  is  further  oxidized  to 
form  a  sulfate  ion.  The  ammoniimi  and 
sulfate  ions  thus  formed  are  absorbed 
into  the  growing  plant  and  moved  into 
the  naturally  occurring  nitrogen  and 
sulfate  pools  that  occur  naturally  in 
growing  plants.  Once  applied  to  the 
plant,  without  isotope  identification,  it 
is  not  possible  to  separate  the 
ammonium  and  sulfate  ions  that  will 
occur  from  those  that  already  occur 
naturally  in  the  plant.  On  this  basis,  an 
exemption  from  the  requirements  of  a 
tolerance  is  justified.  There'  is  no 
analytical  method  needed  since  there  is 
no  practical  way  to  separate  the 
ammonium  and  sulfate  ions  from  those 
that  naturally  occur. 

2.  Analytical  method.  The  need  for  an 
analytical  method  is  waived  on  the  basis 
that  there  is  no  need  for  analyzing  for 
the  component  of  ammonium  and 
sulfate  ion  applied  for  blossom  thinning 
purposes. 

3.  Magnitude  of  residues.  No  residues 
of  ammonium  thiosulfate  will  be 
identified  separately  from  those 
ammonium  and  sulfate  ions  naturally 
occurring.  This  result  supports  the 
proposed  exemption  from  the 
requirements  for  a  tolerance. 

B.  Toxicological  Profile 

A  request  to  waive  the  battery  of 
mammalian  toxicity  studies  for 
ammonium  thiosulfate  is  based  on  and 
justified  by  the  following: 

1.  Acute  toxicity.  Based  on  EPA 
criteria,  ammonium  thiosulfiite 
previously  registered  for  a  non-food  use 
as  an  ornamental  herbicide  has  been 
shown  to  be  relatively  non-toxic  and  has 
been  registered  for  non-food  use 
purposes  as  a  Category  III  herbicide. 
These  data  have  previously  been 
supplied  to  the  agency. 


2.  Genotoxicity.  A  request  for  a  waiver 
from  the  following  requirements  is 
made  on  the  basis  that  sodium 
thiosulfate  is  on  the  FDA  Generally 
Recognized  as  Safe  (CRAS)  list  at  21 
CPU  184.1807,  and  ammonium 
thiosulfate  is  already  exempted  frvm  the 
requirements  of  a  tolerance  when  used 
in  accordance  with  good  agricultural 
practices  as  inert  (or  occasionally  active) 
ingredients  in  pesticide  formulations 
applied  to  groMdng  crops  or  to  raw 
agricultural  commodities  after  harvest 
(at  40  CFR  180.1001(c)).  Ammonium 
thiosui&te  ionizes  to  form  anunonium 
ion  and  thiosulfate  ion  in  water  with 
neither  of  these  ions  being  mutagenic  or 
genotoxic.  On  that  basis  the  following 
tests  are  requested  to  be  waived. 

i.  Gene  Mutation  -  Ames. 

ii.  In  vitro  Structural  chromosomal 
aberration  assay. 

iii.  In  vitro  CHO/HGPRT  assay. 

iv.  ill  VIVO  micronucleus  aberration 
assay. 

3.  Reproductive  and  developmental 
toxicity.  A  request  for  waiving  the  data 
requirements  for  the  following  is  made 
on  the  basis  listed  above  for  "B".  In 
addition,  all  of  the  tests  listed  below 
rely  on  feeding  the  test  substance,  to 
nnimaU  that  have  acidic  stomachs. 
Placing  ammoniiun  thiosulfate  into  an 
acidic  environment  will  cause  near 
instantaneous  ion  formation  giving  rise 
to  ammonium  and  thiosulfate  ions, 
which  ultimately  breaks  down  to 
elemental  sulfur  and  sulfite.  I^hese 
sulfur  forms  will  be  quickly  oxidized 
under  acidic  conditions  to  sulfate, 
which  will  be  incorporated  into  the 
normal  sulfate  pool  that  exists  within 
the  metabolic  system  of  the  various 
animiil  test  systems.  The  ammonium  ion 
will  react  with  the  acidic  component, 
most  likely  forming  ammonium  chloride 
which  will  be  metabolized  in  a  well 
understood  pathway  in  the  systems  of 
the  various  animal  test  systems.  The 
new  moiety  formed  in  this  acidic 
medium  is  the  sulfite  ion  which  also  is 
well  understood  and  is  quickly  oxidized 
to  sulfate.  The  FDA  instituted  studies  in 
1975  and  1985  on  the  GRAS  status  of 
sulfite  and,  as  a  result  of  these  studies, 
has  substantiated  the  GRAS  status 
except  for  a  few  individuals  that  might 
be  allergic  to  sulfite.  In  this  proposed 
usage  however,  the  sulfite  will  not  reach 
the  possibly  allergic  people,  since  the 
sulfite  will  be  metabolized  to  sulfate  in 
the  plant  system  before  reaching  any 
sensitive  people  who  may  consume  the 
treated  tissue.  The  data  waivers 
requested  are  as  follows: 

i.  Teratology  in  rats. 

ii.  Teratology  in  rabbits. 

iii.  2-Generation  reproduction  in  rats. 


4.  Subchronic  Toxicity.  The  data 
requirements  listed  below  are  requested 
to  be  waived  on  the  basis  illustrated 
above  at  paragraph  3. 

i.  28-Day  dermal  in  rats. 

ii.  13-Week  oral  feeding  in  rats. 

iii.  90-Day  oral  feeding  in  dogs. 

5.  Chronic  toxicity.  The  data 
requirements  listed  below  are  requested 
to  be  waived  for  reasons  listed  above  at 
paragraph  3. 

i.  1-Year  chronic  toxicity  in  dogs. 

ii.  18-Month  chronic  toxicity  & 
carcinogenicity  in  mice. 

iii.  24-Montn  chronic  toxicity  & 
carcinogenicity  in  rats. 

6.  Animal  metabolism.  The 
metabolism  of  ammonium  thiosulfate  is 
well  understood  in  animals.  As  listed 
above,  this  substance  rapidly  ionizes  in 
the  acidic  portion  of  the  animal  gut, 
giving  rise  to  ammonium  ion  and  siUfate 
ion.  Both  of  these  substances  are 
required  and  occiu  in  the  metabolism  of 
animals. 

7.  Metabolite  toxicology.  No 
toxicologically  significant  metabolites 
will  be  detected  in  plant  or  animal 
metabolism  studies  using  ammonium 
thiosulfate.  Therefore,  no  metabolites 
are  required  to  be  regulated. 

8.  Endocrine  effects.  There  is  no 
information  available  that  suggest  that 
ammonium  thiosulfate  would  be 
associated  with  endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  There 
will  be  no  residues  of  ammoniimi 
thiosulfate  that  will  reach  any  portion  of 
the  US  population  as  a  result  of  using 
ammonium  thiosul&te  as  a  blossom 
thinner  on  apples.  The  ammoniiun  and 
sulfate  ions  that  will  arise  will  not  be 
different  from  the  naturally  occurring 
forms  of  the  ions,  which  exceed  by  far 
the  amount  that  will  be  applied  as  a 
result  of  the  use  of  the  ammonium 
thiosulfate. 

ii.  Drinking  water.  Ammonium  and 
sulfate  ions  that  arise  from  ammonium 
thiosulfate  use  will  add  no  additional 
burden  to  the  drinking  water.  The  end 
points  of  the  two  ions  formed  as  a  result 
of  ammonium  thiosulfate  use  will  both 
be  used  in  plant  nutrition.  The 
ammonium  form  of  nitrogen  resists 
leaching  by  binding  to  the  colloid 
fraction  in  the  soil  to  resist  ground 
water  contamination.  The  amount  of 
sulfate  added  as  a  result  of  the  described 
use  will  add  an  imperceptible  amount  to 
the  sulfate  level  already  in  existence  in 
the  soil. 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  dietary  exposure 
to  ammonium  thiosulfate,  because 
dietary  exposures  to  residues  on  food 
caimot  be  difiisrentiated  from  those  that 


will  occur  naturally  in  food,  and 
exposure  through  drinking  water  is 
expected  to  be  insignificant. 

2.  Non-dietary  exposure.  There  is  no 
non-dietary  exposure  expected,  since 
any  ammonium  thiosulfate  finding  its 
way  onto  the  plants  or  around  any 
plants  will  be  absorbed  and  metabolized 
into  naturally  occurring  plant 
constituents. 

D.  Cumulative  Effects 

There  are  no  cumulative  effects 
expected  since  the  ammonium 
thiosulfate  metabolites  are  all 
incorporated  into  naturally  occurring 
constituents  found  in  all  plant  systems. 

E.  Safety  Determination 

1.  U.S.  population.  The  natural 
occurrence  of  the  metabolites  of  the 
ammonium  and  sulfate  ions  in  all  plants 
and  in  humans  is  the  basis  for  the 
Generally  Recognized  As  Safe 
characterization  of  the  thiosul&te  ion 
and  the  use  of  the  ammonium  ion  as  a 
component  in  nearly  all  fertilizers, 
supports  the  conclusion  that  there  is  a 
"reasonable  certainty  of  no  harm"  from 
aggregate  exposure  to  ammonium 
thiosulfate. 

2.  Infants  and  children.  No 
developmental,  reproductive  or 
fetotoxic  effects  have  been  associated 
with  ammonium  thiosulfate  and  its  use 
as  a  fertilizer.  The  calculation  of  safety 
margins  with  respect  to  ammonium 
thiosulfate  is  unnecessary  since  the 
ammonium  and  sulfate  ions  that  will 
arise  from  the  use  of  anunonium 
thiosulfate  will  add  only  slightly  to  the 
already  naturally  occurring  nitrogen  and 
sulfur  pools  in  existence  in  various 
plants.  Since  there  will  be  no  residues 
of  toxicological  significance  resulting 
from  ammonium  thiosulfate, 
calculations  of  safety  margins  are  not 
necessary  based  on  the  lack  of  any 
unnatural  residues. 

F.  International  Tolerances 

There  is  no  Codex  maximum  residue 
level  established  for  anunonium 
thiosulfate  on  apple.  However, 
ammonium  thiosulfate  is  widely  used  as 
a  nutrient  in  many  parts  of  the  world. 

[PR  Doc.  97-12472  FUed  &-12-97: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181046;  FBL  $717-11 

Cartwfuran;  Receipt  of  Application  for 
Ennergency  Exemption,  Solicitation  of 
Put>lic  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arkansas 
State  Plant  Board  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
flowable  Carbofuran  (Furadan  4F 
Insecticide/Nematicide)  (EPA  Reg.  No. 
279-2876)  to  treat  up  to  1  million  acres 
of  cotton  to  control  cotton  aphids.  The 
Applicant  proposes  the  use  of  a 
chemical  which  has  been  the  subject  of 
a  Special  Review  within  EPA's  Office  of 
Pesticide  Programs.  The  granular 
formulation  of  carbofuran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986  -  1991,  which  resulted  in 
a  negotiated  settlement  whereby  most  of 
the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 
flowable  formulation  of  carbofuran  is 
not  the  subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 
flowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  carbofuran.  Therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  28, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181046,"  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Infonnation  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  mariced  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
frt)m  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  RiRTHER  V^ORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  Floor  6,  Crystal 
Station  «1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8327;  e-mail: 

deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emei^ency 
conditions  exist  which  require  such 
"exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  carbofuran  on 
cotton  to  control  aphids.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

As  part  of  this  request,  the  Applicant 
asserts  that  the  state  of  Arkansas  is 
likely  to  experience  a  non-routine 
infestation  of  aphids  during  the  1997 
cotton  growing  season.  The  applicant 
further  claims  that,  without  a  specffic 
exemption  of  FIFRA  for  the  use  of 
flowable  carbofuran  on  cotton  to  control 
cotton  aphids,  cotton  growers  in  much 
of  the  state  will  suffer  significant 
economic  losses.  The  applicant  also 
details  a  use  program  designed  to 
miniTnJM*  risks  to  pesticide  handlers 
and  applicators,  non-target  organisms 
(both  Federally-listed  endangered 
species,  and  non-listed  specie^,  and  to 
reduce  the  possibility  of  drift  and 
runoff. 

The  applicant  proposes  to  make  no 
more  than  two  applications  at  the  rate 
of  0.25  lb.  active  ingredient  ((a.i.)],  (8 
fluid  oz.)  in  a  minimum  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  application.  The  total  maximum 
proposed  use  during  the  1996  growing 
season  (June  1, 1997  until  September  30, 
1997)  would  be  0.5  lb.  a.L  (16  fluid  oz.) 
per  acre.  The  applicant  proposes  that 
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the  maximum  acreage  which  could  be 
treated  under  the  requested  exemption 
would  be  1  million  acres,  and  states  that 
one-half  of  the  total  requested  acreage 
may  require  the  second  application  of 
carbofuran.  Therefore,  the  total  amount 
of  active  ingredient  that  the  applicant 
may  use,  should  this  exemption  be 
granted,  would  be  375,000  lbs.  during 
the  1997  use  season. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  s(>ecific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  OfBce  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  previous  Special 
Review.  Such  notice  provides  for 
opportimity  for  public  comment  on  the 
application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-181046]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  doctunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketdepamail .  epa.gDv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCH  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  dockat  number  (OPP-1810461. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  conunent  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arkansas  State  Plant  Board. 

LntofSobiects 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 


Dated:  May  1, 1997. 

James  |ones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
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ENVtRONMEffTAL  PROTECTION 
AGENCY 

[FR-6824-8] 

Proposed  Prospective  Purchaser 
Agreement,  Pursuant  to  the 
Comprshenslve  Environmental 
Response,  Compensation  and  Liability 
Act  for  the  Autodeposition  Site  in 
Chicago.  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACnOM:  Proposal  of  prospective 
purchaser  agreement  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  for  the  Autodeposition  Site  in 
Chicago,  Illinois. 

summary:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  §  9601,  et  seq.,  notice  is 
hereby  given  that  a  proposed 
prospective  purchaser  agreement  for  the 
Autodeposition  Site  in  Chicago,  Illinois 
has  been  executed  by  Greenfield 
Partners,  Ltd.  ("Greenfield").  The 
agreement  has  been  submitted  to  the 
Attorney  General  for  approval.  The 
proposed  prospective  purchaser 
agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  Sections  106  and  107  of  CERCLA, 
42  U.S.C.  §§  9606  and  9607,  and  Section 
7003  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  §6973,  against 
Greenfield.  The  proposed  settlement 
would  require  Greenfield  to  perform 
worin  at  the  Site  valued  at  approximately 
$140,000. 

DATES:  Comments  on  the  proposed 
prospective  purchaser  agreement  must 
be  received  by  U.S.  EPA  on  or  before 
Jime  12, 1997.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  U.S.  EPA  will  provide  an 
opportunity  for  a  public  meeting  in  the 
affected  area. 

AOORESSCS:  A  copy  of  the  proposed 
prospective  purchaser  agreement  is 
available  for  review  at  U.S.  EPA,  Region 
5,  77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604.  Please  contact  Andrew 
Warren  at  (312)  353-5485,  prior  to 
visiting  the  Region  5  office. 


Comments  on  the  proposed 
prospective  purchaser  agreement  should 
be  addressed  to  Andrew  Warren,  Office 
of  Regional  Counsel.  U.S.  EPA,  Region 
5,  77  West  Jackson  Boulevard  (Mail 
Code  C-29A),  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Warren  at  (312)  353-5485.  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  for  comments  on  the  proposed 
prospective  purchaser  agreement. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 
Michell*  D.  iordan. 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5. 
(FR  Doc.  97-12478  Filed  5-12-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlis  or 
Bank  HokMng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  fofth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  27, 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  ICansas 
City.  Missouri  64198-0001: 

1.  Reich  Family  Limited  Partnership, 
Kansas  City,  Missouri,  and  general 
partners  Carolyn  Reich  Weir. 
Independence.  Missouri,  and  Nancy 
Reich  Esry.  Sarasota,  Florida;  to  acquire 
an  additional  12  percent,  for  a  total  of 
34  percent,  of  the  voting  shares  of  Blue 
Ridge  Bancshares,  Inc.,  Kansas  City, 
Missouri,  and  thereby  indirectiy  acquire 
Blue  Ridge  Bank  and  Trust  Co..  Kansas 
Qty.  MiMouri. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  7, 1997. 
Jomifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-12449  Filed  5-12-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  6, 1997. 

A.  Federal  ReMrve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  Prmident)  250  Marquette  Avenue. 
Minneapolis.  Miimesota  55480-2171: 

1.  Steams  Financial  Services,  Inc., 
Employee  Stock  Ownership  Plan,  St 
Cloud.  Miimesota.  and  Steams 
Financial  Services,  Inc.,  St  Cloud, 
Minnesota;  to  acquire  80  percent  of  the 
voting  shares  of  Arizona  Community 
Bank  of  Scottsdale,  Scottsdale.  Arizona, 
a  de  novo  bank. 

B.  Federal  Reaerv  Bank  of  San 
FraadsGO  (Pat  Marshall,  Manager  of 
Anal]rtical  Support,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 


1.  Zions  Bancorporation,  Salt  Lake 
City,  Utah;  to  acquire  100  percent  of  the 
voting  shues  of  Tri-State  Bank. 
Montpelier.  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7, 1997. 
Jennifisr  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-12450  Filed  5-12-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  In  Permissible  NontMnkIng 
Activitiee 

The  companies  listed  in  this  notice 
have  given  notice  tmder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  tiiat  \he  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  viewrs  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Risserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  27. 1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
Qefirey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Ohio;  to  acquire  Buck  ~ 
Consultants.  Inc..  New  York,  New  York, 
and  thereby  engage  in  employee  benefits 
consulting  activities,  pursuant  to  § 
225.28(b)(9)(ii)  of  tiie  Board's  Regulation 
Y. 

Board  of  Govemors  of  tlis  Federal  Raaenre 
System.  May  7, 1997. 
fennifcr  J.  folmsnii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-12443  Filed  5-12-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AQBICY  HOUNNQ  THE  MEETMG:  Board  of 

Govemors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12:00  noon,  Monday. 

May  19, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th'end  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  MPORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  begiiming  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bcmk  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  9, 1997. 

J— wifcr  J   JohiiMiii, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-12690  Filed  5-9-97;  2:54  pm] 
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[Aimounoement  Number  T7t§ 

Cooperative  Agreements  for  Studies 
To  Evaluiie  Primary  Praventlon  of 
iMiiNiiNioa  ijbbo  i^oiaonmg  Nowie  or 
Availabimy  of  Funds  for  Ftocai  Year 
1997 

Introdnclion 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  conduct  studies  to  evaluate 
the  costs  and  effectiveness  of  primary 
prevention  of  childhood  lead  poisoning. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000.  see  the 
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section  WHERE  TO  OBTAIN  AOOTTICNAL 
MFOflMATION.) 

Authority 

This  program  is  authorized  under 
secUons  301(a).  317A  and  317B  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a),  247b-l  and  247b-3l  as  amended. 
Program  regulations  are  set  forth  in  42 
CFR  Part  51b. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994.  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit 
organizations  and  governments  and 
their  agencies.  Thus,  imiversities. 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
including  small,  minority-andyor 
women-owned  non-profit  businesses  are 
eligible  to  apply. 

An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  fimds  constituting  an  award, 
grant,  loan,  or  any  other  form. 

Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas.  The 
programmatic  interest  area(s)  should  be 
clearly  indicated  for  each  study  on  a 
cover  letter  submitted  with  the 
application. 

Availibility  of  Foods 

Approximately  S500,000  is  available 
in  FY  1997  to  fund  up  to  two 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $250,000 
(direct  and  indirect  cost).  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30, 1997.  The  awards  will  be 
made  for  12-month  budget  periods 
within  a  project  period  up  to  4  years. 
Funding  estimates  may  vary  and  are 
subject  to  change  based  on  the 
availability  of  funds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 
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Use  of Funds 

Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead 
sources. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements,  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application; 
however,  applicants  must  perform  a 
substantial  portion  of  the  activities  for 
which  funds  are  requested. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23. 1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  104-208, 
provides  as  follows: 

Sec.  503(a).  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relation.ihips,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,    *  *  * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 


Related  Agencies  Appropriations  Act, 
1997.  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act.  1997. 
Division  A,  Title  I,  Section  101(e),  Pub. 
L.  104-208  (September  30, 1996). 

Background  and  Definitions 

The  adverse  health  effects  of  lead  on 
young  children  can  be  profound.  Lower 
levels  of  lead,  which  rarely  cause 
symptoms,  can  result  in  decreased 
intelligence,  developmental  disabilities, 
behavioral  disturbances,  and  disorders 
of  blood  production.  It  is  estimated  that 
in  the  United  States  nearly  one  million 
children  younger  than  6  years  old  have 
blood  levels  high  enough  to  cause 
adverse  health  effects.  Lead  poisoning 
affects  children  of  all  socioeconomic 
strata,  racial/ethnic  groups,  and  regions 
of  the  coimtry;  however,  children  who 
are  minorities,  are  residents  of  central 
cities,  live  in  older  housing,  or  live  in 
households  with  lower  income  are  at 
higher  risk  for  lead  poisoning. 

In  February  1991,  HHS  released  the 
document.  Strategic  Plan  for  the 
Elimination  of  Childhood  Lead 
Poisoning,  which  described  the  goals 
and  objectives  of  CDC  to  eliminate  this 
disease.  The  strategic  plan  focuses 
heavily  on  lead-based  paint  because  of 
its  key  role  in  lead  poisoning  and 
because  of  the  limited  nature  of 
previous  efforts  to  reduce  this  source  of 
lead.  However,  a  national  plan  to 
eliminate  childhood  lead  poisoning 
must  focus  on  other  sources  and 
pathways  of  lead  exposure  that 
contribute  significantly  to  children's 
blood  lead  levels.  Continued  efforts  to 
identify  and  reduce  these  sources  and 
pathways  of  lead  exposure  will  result  in 
lower  average  blood  lead  levels  in  the 
United  States  and  will  further  diminish 
the  likelihood  of  lead  poisoning 
developing  even  in  children  exposed  to 
a  high-dose  source. 

In  general,  blood  lead  levels  of  infants 
begin  to  correlate  with  the  amount  of 
lead  contamination  in  their 
environments  when  the  infants  reach 
crawling  age  and  their  mobility  puts 
them  in  contact  with  household  dust, 
paint,  and  soil.  By  the  time  older  inJiants 
and  toddlers  have  been  identified  with 
elevated  blood  lead  levels,  often 
between  12  and  24  months  of  age.  they 
have  already  begun  to  accumulate  hi^ 
body  burdens  of  lead  and  have  had 
substantial  periods  of  exposure  to  levels 
of  lead  potentially  harmful  to  the 
developing  nervous  system.  Thus,  long 
periods  of  lead  exposure  prior  to 
initiating  an  intervention  may  reduce 
the  impact  of  the  intervention  on  blood 
lead  levels  and  neurobehavioral 
outcomes.  For  these  reasons,  it  may  be 
desirable  to  initiate  interventions  in 


children  at  high  risk  for  lead  exposure 
at  6  months  or  younger. 

Definitions 

Primary  prevention  refers  to  the 
prevention  of  lead  exposure  among 
children  who  have  not  yet  developed 
elevated  blood  lead  levels  at  the  time  of 
initiation  of  prevention  measures. 

Purpose 

The  purposes  of  these  awards  are  to 
(1)  Study  important  epidemiologic 
questions  critical  to  the  implementation, 
operation,  and  expansion  of  childhood 
lead  poisoning  primary  prevention 
programs;  and  (2)  to  support  the 
development  of  guidelines  and 
directives.  Specifically,  the  purpose  is 
to  evaluate  the  feasibility,  costs,  and 
effectiveness  (in  terms  of  average  blood 
levels  and  the  proportion  of  children 
with  elevated  blood  lead  levels  as 
measured  in  children  12  to  24  months 
of  age)  of  various  strategies  for  primary 
prevention  among  young  children  (6 
months  of  age  or  younger  at  study 
initiation)  who  are  at  high  risk  for  lead 
exposure. 

Programmatic  Interest  Areas 

Studies  must  be  in  one  of  the 
following  areas: 

1.  Evaluation  of  primary  prevention 
through  environmental  intervention. 

2.  Evaluation  of  primary  prevention 
through  educational  intervention. 

3.  Evaluation  of  primary  prevention 
through  nutritional  intervention. 

Applicants  are  encouraged  to  work 
collaboratively  with  health,  housing, 
and  environmental  govenunent  agencies 
and  community-based  organizations. 

Application  Content 

Please  prepare  your  application 
following  the  instructions  in  the  PHS^ 
398.  Please  include  the  following: 

1.  Identify  a  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  project. 

2.  Demonstrate  ability  to  collect  and 
.analyze  data  on  cost  and  effectiveness 
needed  to  fulfill  the  study  objectives. 

3.  Demonstrate  ability  to  describe  in 
detail  the  materials,  activities,  and 
administrative  arrangements  that 
constitute  the  intervention  and  the  way 
in  which  the  program  will  be  delivered. 

4.  Demonstrate  ability  to  evaluate  the 
effectiveness  of  the  program  as 
measured  by  blood  lead  levels  in 
children  12  to  24  months  of  age. 

5.  Demonstrate  ability  to  accurately 
assess  the  intervention  costs  and 
differentiate  these  costs  from  those  of 
the  research  study. 

6.  Demonstrate  experience  in 
conducting  relevant  epidemiologic 


studies,  including  publication  of 
original  research  in  peer-reviewed 
joimials. 

7.  Demonstrate  effective  and  well- 
defined  working  relationships  within 
the  performing  organization  and  with 
outside  entities  which  will  ensure 
implementation  of  the  proposed  study. 

8.  E)emonstrate  access  to  a  laboratory   , 
with  demonstrated  proficiency  in 
performing  blood  lead  (and  other 
laboratory  measurements  as  indicated  in 
the  applicant's  study  protocol). 

9.  Demonstrate  ability  to  ensure  that 
children  identified  with  elevated  blood 
levels  receive  appropriate  medical  and 
envirorunental  management  through  an 
ongoing  childhood  lead  poisoning 
prevention  program  (which  need  not  be 
applicant's  organization). 

10.  Provide  assurance  that,  when 
appropriate,  referrals  and  other 
appropriate  measures  will  be  taken  to 
ensure  that  children  receive  household 
environmental  assessments  and 
interventions  that  are  consistent  with 
applicable  health  and  hoiising 
regulations  and  the  community  standard 
of  care,  ff  the  applicant  does  not  have 
direct  responsibility  for  such  activities, 
a  letter  of  support  from  the  organization 
with  that  responsibility  is  required. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  these  cooperative 
agreements,  the  recipient  will  be 
responsible  for  conducting  activities 
imder  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities): 

A.  Recipient  Activities 

1.  Conduct  study  activities,  including: 
(1)  Enrolling  eligible  study  subjects, 
after  obtaining  informed  consent;  (2) 
collection,  analysis,  and  interpretation 
of  collected  data;  (3)  ensuring 
appropriate  medical  and  environmental 
management  of  study  subjects;  (4) 
evaluation  of  project  during 
implementation  of  study  and  after 
completion  of  study;  and  (5)  all  other 
components  required  for 
implementation  of  the  study. 

2.  Enter  and  maintain  data  in  a 
computerized  database. 

3.  Analyze  collected  data  and  prepare 
and  publish  a  report  of  the  study 
findings. 

B.  CDC  Activities 

1.  Collaborate  with  the  recipient  in 
refining  the  approved  study  protocol 
and  the  data  collection  instrument(s),  as 
appropriate. 

2.  Provide  technical  advice  on  data 
collection  and  management 


3.  Assist  in  assessment  of  quality  of 
laboratory  measurements,  if  needed. 

Technical  Reporting  Requirements 

Annual  progress  reports  in  a  CDC- 
approved  format  are  required  of  all 
cooperative  agreement  recipients. 
Timelines  for  the  annual  reports  will  be 
established  at  the  time  of  award.  The 
narrative  progress  reports  must  include 
the  following  for  each  goal  or  activity 
involved  in  the  study:  (1)  A  comparison 
of  actual  accomplishments  to  the  goals 
established  for  the  period;  (2)  the 
reasons  for  slippage  if  established  goals 
were  not  met;  and  (3)  other  pertinent 
information  and  data  essential  to 
evaluating  progress  and  findingn  of  the 
study. 

The  Financial  Status  Report  is 
reqiiired  no  later  than  90  days  after  the 
end  of  the  budget  period.  A  final 
progress  report  and  financial  status 
report  are  required  no  later  than  90  days 
after  the  end  of  the  project  period. 
Submit  the  original  and  two  copies  of 
the  reports  to  the  Grants  Management 
Branch,  CDC. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Study  Protocol  (35%) 

The  protocol's  scientific  soundness 
(including  adequate  sample  size  with 
power  calculations],  quality,  feasibility, 
consistency  with  the  project  goals,  and 
soundness  of  the  evaluation  plan  (which 
should  provide  sufficient  detail 
regarding  the  way  in  which  the  program 
will  be  implemented  to  facilitate  . 
replication  of  the  program). 

2.  Access  to  Study  Subjects  (20%) 

Documented  ability  to  identify, 
access,  enroll,  and  follow  high-risk 
study  subjects.  The  degree  to  which  the 
applicant  has  met  the  CDC  policy 
requirements  regarding  the  inclusion  of  ' 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (b)  the  proposed 
justification  when  representation  is  _ 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 


ott^ta 


FMlaral  VMnstur  /  Vnl.  62.  No.  92  /  TuBsdav.  Mav  13.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  92  /  Tuesday.  May  13.  1997  /  Notices 


26319 


26318 


3.  Environmental,  Educational,  and 
Medicallntervention  (15%) 

Ability  to  provide  environmental  and 
educational  interventions  before  infants 
are  exposed  to  potential  lead  hazards. 
E)ocumented  ability  to  ensure  that 
children  identified  with  elevated  blood 
lead  levels  receive  appropriate  medical 
and  environmental  management. 

4.  Project  Personnel  (15%) 

The  qualifications,  experience, 
(including  experience  in  conducting 
relevant  studies)  and  time  commitment 
of  the  staff  needed  to  ensure 
implementation  of  the  project. 

5.  Laboratory  Capacity  (10%) 

Documented  availability  to  a 
laboratory  with  demonstrated 
proficiency  in  performing  lead 
measurements  (and  other  laboratory 
measurements  as  indicated  in 
applicant's  proposed  study). 

6.  Performance  Measurement  (5%) 

Schedule  for  implementing  and 
monitoring  the  project.  The  extent  to 
which  the  application  documents 
specific,  attainable,  and  realistic  goals 
and  clearly  indicates  the  performance 
measures  that  will  be  monitored,  how 
they  will  be  monitored,  and  with  what 
frequency.  This  section  should  contain 
enough  detail  to  determine  at  the  end  of 
each  budget  year,  the  extent  to  which 
the  project  is  on  target  in  completing  the 
study  process  and  outcome  objectives. 

7.  Budget  Justification  (not  scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
fiinds. 

0.  HuBHin  Subjects  (not  scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

ExecutiTO  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372. 

Pnblic  Heahfa  Sjfitam  Repoctiiig 
Raquiremnit 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domeatic 
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The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 


Other  Requireinents 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
budget  (0MB)  under  the  Paperwork 
Reduction  Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
riepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
conmiittee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  defined  in  OMB  Directive  No.  15 
and  include  American  Indian,  Alaskan 
Native,  Asian,  Pacific  Islander,  Black 
and  Hispanic.  Applicants  shall  ensure 
that  women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  a  clear 
and  compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 

m  conducting  the  review  of 
applications  for  scientific  merit,  review 
groups  will  evaluate  proposed  plans  for 
inclusion  of  minorities  and  both  sexes 
as  part  of  the  scientific  assessment  and 
assigned  score.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Regi^.  Vol.  60,  No.  179. 
Friday.  September  15. 1995.  pages 
47947-47951. 

Application  Snlimiarion  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 


section  B.  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline  (e.g.,  Jime  16  for  July  16 
submission).  The  letter  should  identify 
the  announcement  number,  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specify  the 
study  area  addressed  by  the  proposed 


project. 

The  letter  of  intent  does  not  influence 
review  of  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  No.  0925-0001  Revised  5/95)  and 
adhere  to  the  ERRATA  Instruction  Sheet 
for  form  PHS-398  contained  in  the  grant 
application  kit.  Please  submit  an 
original  and  five  copies  on  or  before  July 
16, 1997,  to  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  321. 
Atlanta,  GA  30305.  telephone  (404) 
842-«796. 

C.  Deadline 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 

date,  or 

B.  Sent  on  or  before  the  deadline  date 

and  received  in  time  for  submission 
for  the  review  process.  Applicants 
must  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

2.  Late  Applications 
Applications  which  do  not  meet  the 

criteria  in  I.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  and 
vrill  be  returned  to  the  applicant. 

Wliare  to  Obtain  Additifuial 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  776. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 


be  obtained  fit>m  Lisa  Tamaroff.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  Room  321. 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796,  or  Internet 
lgtl9cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Alan  B.  Bloch. 
M.D..  M.P.H. .  Lead  Poisoning 
Prevention  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects.  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(770)  488-7330.  or  Internet  abbld 
cdc.gov. 

Please  refer  to  Annoimcement 
Number  776  when  requesting 
information  and  submitting  an 
application. 

This  and  other  CDC  announcements 
are  also  available  through  the  CDC  home 
page  on  the  Internet.  The  address  for  the 
CDC  home  page  is  http://www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

To  receive  a  free  copy  of  the  Strategic 
Plan  for  the  Elimination  of  Childhood 
Lead  Poisoning,  call  toll-free  1-888- 
232-6789  and  leave  name,  address,  and 
telephone  number. 

Dated:  May  7, 1997. 

Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-12455  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disaase  Control  and 
Pravantion 

Chronic  Fatigua  Syndroma 
Coordinating  Commlttaa:  MaaUng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Chronic  Fatigue  Sjmdrome 
Coordinating  Committee  (CFSCC). 

Time  and  Date:  10  a.m.-12  noon,  1:30-5 
p.m..  May  29. 1997. 

Place:  Room  503A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW. 
Washington,  DC  20201. 

Status:  Open  to  the  public,  lynited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  85  people. 

Purpose:  The  Committee  is  charged  with 
providing  advice  to  the  Secretary,  the 
Assistant  Secretary  for  Ifealth.  and  the 
Commissioner.  Social  Security 
Admiiustration  (SSA)  to  assure  interagency 
coordination  and  communication  regarding 
chronic  fatigue  syndrome  (CFS)  rescnrch  and 
other  related  issues;  facilitating  increased 
Department  of  Health  and  Human  Services 
(HHS)  and  agency  awareness  of  CFS  research 
and  educational  needs;  developing 
complementary  research  programs  that 
minimize  oveiiap;  identifying  opportunities 
for  collaborative  and/or  coordinated  efforts  in 
research  and  education;  and  developing 
informed  responses  to  constituency  groups 
regarding  HHS  and  SSA  efforts  and  progress. 

Matters  to  be  Discussed:  Agenda  items  will 
include  defining  the  scope  and  mission  of  the 
Chronic  Fatigue  Syndrome  Coordinating 
Committee;  review  of  an  approach  to  the 
current  disease  name;  prioritization  of 
education  of  the  physician/provider 
population;  disability  issues;  therapeutic 
agents  and  their  assessment;  measurement  of 
functional  activity;  and  pediatric  CFS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Public  comments  will  be  received  at  the 
meeting  for  approximately  90  minutes. 
Persons  wishing  to  make  oral  comments 
should  notify  the  Executive  Secretary,  Lisa 
Blake-DiSpigna,  by  fax  (404/639-4138)  or  by 
telephone  (404/639-3227)  no  later  than  the 
close  of  business  on  May  23, 1997.  All 
requests  to  make  oral  comments  should 


contain  the  name,  address,  telephone 
number,  and  organizational  affiliation  of  the 
presenter.  These  comments  will  become  a 
part  of  the  official  record  of  the  meeting.  Due 
to  the  time  available,  public  comments  wrill 
be  limited  to  five  minutes  per  person. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  eard  will  need  to 
provide  a  photo  ID  and  know  the  sul^ect  and 
room  number  of  the  meeting  in  order  to  be 
admitted  into  the  building.  Visitors  must  use 
the  Independence  Avenue  entrance. 

Contact  Person  for  More  Information: 
Renee  Ross,  Division  of  Viral  and  Rickettsial 
Diseases,  National  Center  for  Infectious 
Diseases,  CDC,  1600  Clifton  Road,  NE,  MS 
A30,  Atlanta,  Georgia  30333.  teli^hone  404/ 
639-3574. 

Dated:  May  7, 1997. 
Nancy  C  Hinch, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-12457  FUed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlniatratlon  for  CtiHdran  and 
Familiaa 

naouliaroantB  Undar  Emargancy 
Raviaw  by  tha  OfHoa  of  Managamant 
and  Budgat  (OMB) 

Title:  Native  Employment  Works 
(NEW)  Program  Abbreviated  Preprint 

OMB  No.:  New. 

Description:  The  purpose  of  this 
document  is  to  determine  whether  the 
interim  tribal  plan  is  complete  and  will 
fulfill  its'  intended  purpose,  goals  and 
objectives  to  provide  wori^  activities. 
The  plan  will  provide  an  outline  of  how 
the  Tribe's  program  %viU  be 
administered  and  operated.  It  is  used  to 
provide  the  public  with  information 
about  the  program. 

Respondents:  States.  Puerto  Rico, 
Guam  and  the  District  of  Columbia. 

Annual  Burden  Estimates: 


Insirunwnt 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den  hours 

Preprint 

77 

1 

16 

1.232 

Estimated  Total  Annual  Burden 
Hours:  1,232. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 


approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  May  14, 1997.  A  copy  of 
this  information  collection,  with 


applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
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Families,  Reports  Clearance  Officer, 
Larry  Guerrero  at  (202)  401-6465. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street  NW.. 
Washington,  DC  20503.  (202)  395-7316. 

Dated:  May  7. 1997. 
BobSargis, 

Acting  Reports  Cleamnce  Officer. 
IFR  Doc.  97-12421  Filed  5-12-97;  8:45  am] 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratfon 

System  Suitability  for 
CHromatographic  Analysis;  Public 
WorfcstKip 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration's  (FDA's)  (Office  of 
Regulatory  AfEairs  (ORAJ)  is  announcing 
a  public  workshop  on  system  suitability 
for  chromatographic  analysis.  FDA  is 
co-sponsoring  this  public  workshop 
with  the  New  York-New  Jersey  Section 
of  the  Association  of  Official  Analytical 
Chemists  (NY-NJ  AOAC)  International. 
This  public  workshop  is  designed  to 
promote  discussion  of  laboratory 
practices  and  procedures  for  system 
suitability  for  chromatographic  analysis. 
DATES:  The  public  workshop  will  be 
held  on  Monday,  June  9, 1997.  from  9 
ajn.  to  4  p.m.  The  deadline  for 
registration  is  June  2, 1997. 
ADDRESSES:  The  public  workshop  will 
be  held  at  Hoffinann-LaRoche,  Inc.. 
Bldg.76.  Auditorium,  340  Kingsland  St. 
NuUey.  NJ  07110. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Regarding  general  information:  €lise 
A.  Miuphy,  Office  of  Regulatory 
Affairs  (HFC-141),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443- 
3007. 
Regarding  registration  and  workshop 
information:  Alexander  MacDonald. 
NY-NJ  AOAC  Section,  c/o  Pharma 
Science,  Inc.,  16  Cypress  Ave., 
North  Caldwell,  NJ  07006,  201- 
228-2392,  FAX  201-228-3498.  or  e- 
mail  "BeeMac20l9aol.com". 
The  registration  fee  for  the  public 
workshop  is  $40.00.  Those  persons 
interested  in  attending  this  meeting 


should  send  their  registration  fee  and 
FAX  their  registration,  including 
name(s),  firm  name,  address,  telephone 
number,  FAX  niunber,  and  any  specific 
questions  about  the  workshop  to 
Alexander  MacDonald  (address  above) 
by  June  2, 1997.  Make  checks  payable  to 
NY-NJ  AOAC,  attention:  Dr.  MacDonald. 
Advance  registration  is  required.  There 
will  be  no  on-site  registration.  Space  is 
limited  and  all  interested  parties  are 
encouraged  to  register  early. 
SUPPLEMENTARY  INFORMATION:  This 
public  workshop,  which  is  co-spoiisored 
v»dth  NY-NJ  AOAC.  is  designed  to 
promote  the  discussion  of  laboratory 
practices  and  procedures  for  system 
suitability  for  chromatographic  analysis. 
This  topic  was  selected  by  the  attendees 
at  the  November  20, 1996.  public 
meeting  held  by  FDA  in  Rockville,  MD. 
AOAC  International  is  an  independent 
association  of  scientists  from  the  public 
and  private  sectors  devoted  to 
promoting  methods  validation  and 
quality  measurements  in  the  analytical 
sciences.  NY-NJ  AOAC  will  be  assisting 
with  the  agenda,  speakers,  and 
administrative  functions  for  the 
meeting.  Representatives  from  ORA's 
Division  of  Field  Science,  the  Center  for 
Drug  Evaliiation  and  Research,  and 
other  FDA  representatives  will  be 
participating. 

Dated:  May  6, 1997. 
WilUam  K.  Hnbbard. 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-12460  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rosourcaa  and  Sarvicaa 
Admintotration 

AdviaofyCouncil;  Notlca  of  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  schediiled  to  meet 
diiring  the  month  of  June  1997. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  June  5-8. 1997  (Times 
vary,  see  Agenda). 

Place:  Holiday  Inn  Redmont,  2101  5th 
Avenue  North,  Binningham,  Alabama  352t)3. 

The  meeting  ia  open  to  the  public. 

Agenda:  Agenda  items  include  updates  on 
the  National  Health  Service  Corps  program; 
meetings  with  current  and  former  NHSC 
providers;  presentations  on  the  NHSC's  role 
in  Alabama,  academic-community 
educational  linkages,  the  hituie  role  of  the 
NHSC:  and  meetings  of  NHSC  woiicgroups  on 


new  environment  strategies,  health  system 
linkages,  and  mission  coalition  building. 

The  opening  meeting  will  be  held  on 
Thursday,  June  5  from  6:00  p.m.  to  9:00  p.m. 
On  Friday  and  Saturday,  meetings  will  begin 
at  9:00  a.m.  and  conclude  around  7:00  p.m. 
Site  visits  will  be  made  to  the  West  Alabama 
Health  Services,  Inc.  on  Friday. 
Transportation  will  be  provided  to  Council 
members  for  the  site  visits.  Sunday's  meeting 
will  begin  at  9:00  a.m.  and  adjourn  around 
noon. 

The  meeting  is  open  to  the  public.  Anyone 
requiring  information  regarding  the  subject 
Council  should  contact  Ms.  Eve  Morrow, 
National  Advisory  Council  on  the  National 
Health  Service  Corps,  Health  Resources  and 
Services  Administration,  8th  floor,  4350  East 
West  Highway.  Rockville,  Maryland  20857, 
Telephone  (301)  594-4149. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  7. 1997. 
).  Henry  Montes, 

Director,  Office  of  Policy  and  Information 
Coordination,  HRSA. 
[FR  Doc  97-12462  Filed  5-12-97;  8:45  am] 

HLUNQ  COOC  41W-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Haalth 

National  Institute  of  Allergy  and 
bifectioua  Diseases;  Notice  of  aossd 
Masting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Sexually  Transmitted 
Diseases  Clinical  Trials  Unit 

Date:  May  30. 1997. 

Time:  8:30  a.m. 

Place:  National  Institutes  of  Health. 
Building  3lC.  Conference  Room  6.  9000 
RockvUle  Pike.  Bethesda.  MD  20892.  (301) 
496-6260. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm..  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C22. 
Bethesda,  MD  20892,  (301)  496-7465. 

Purpose/ Agenda:  To  evaluate  a  contract 
propcnaL 

The  meeting  will  be  closed  in  accordance 
«vith  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immimologic  Diseases  Research;  93.856. 
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Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 
Dated:  May  7, 1997. 

LaVerae  Y.  StringfieM, 

Comadttee  Management  Officer,  NUi. 

(FR  Doc.  97-12493  Filed  5-12-97;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Collaborations  for  Advanced 
Strategies  in  Opportimistic  Infections 
(Telephone  Conference  Call). 

Date:  May  27. 1997. 

Time:  1:00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C01, 
Rockville.  MD  20852.  (301)  496-2550. 

Contact  Person:  Dr.  Vassil  Georgiev, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C04. 
Bethesda.  MD  20892,  (301)  496-8206. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
AppUcations  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
appUcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  May  7, 1997. 
LaVeme  Y.  Siringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-12494  Filed  5-12-97;  8:45  am) 
BMJJNO  CODE  4140-ei-M      * 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalttt 

National  Institute  of  Msntai  Haattti; 
Notice  of  Cloaad  Masting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Comniittee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:June2. 1997. 

Time:  12:30  p.m. 

P7ace:  River  Inn.  924  25th  Street.  NW.. 
Washington.  DC  20037. 

Contact  Person:  Salvador  H.  Cuellar. 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301, 443- 
4868. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  S52b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93,242,  93.281, 93.282). 

Dated:  May  7, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-12495  Filed  5-12-97;  8:45  am] 
BILUNQ  CODE  414(MM-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Haaltti 
Services  Administrstion  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  S]}ecial 
Emphasis  Panel  I  (SEP  I)  in  June. 

Siunmaries  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  OfBce 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-B9,  Rockville. 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contacts  for  the  meetings  listed 
below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C 
App.2.§  10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  Jime  8-10, 1997. 

Place:  Sheraton  City  Centre  Hotel  and 
Towers.  1143  New  Hampshire  Avenue.  NW., 
Valley  Foige  Conference  Room,  Washington. 
DC  20037. 

Closed:  June  8, 1997— 6KK)  p.m.-8:00  p.m. 
June  9.  1997 — 9:00  a.m.-5:00  p.m.  June  10, 
1997 — 9:00  a.m.-adjoumment 

Panel:  Center  for  Substance  Abuse 
Treatment  Cooperative  Agreements  for 
Managed  Care  and  Adolescents. 

Contact:  Kate  McGuire.  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
4783  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I)- 

Meeting  Dates:  June  8-10, 1997. 

Place:  Sheraton  City  Centre  Hotel  and 
Towers.  1143  New  Hampshire  Avenue.  NW., 
Monticello  Room.  Washington,  DC  20037. 

Closed:  June  8, 1997 — 6K)0  p.m.-8:00  p.m., 
June  9, 1997 — 8:30  a.m.-S:00  p.m.,  June  10, 
1997 — 8:30  a.m.-adjoumment. 

Panel:  Center  for  Mental  Health  Services 
Community  Action  Grants  for  Service 
Systems  Change— Child  Committee. 

Contact:  Walter  Sloboda,  Room  llC-22, 
Parklawn  Building.  Telephone:  301-443- 
4783  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  June  8-13.  1997. 

Place:  Sheraton  City  Centre  Hotel  and 
Towers.  1143  New  Hampshire  Avenue.  NW.. 
Mt  Vernon  Room,  Washington,  DC  20037. 

Closed:  June  8, 1997 — 6:00  p.m.-8:00  p.m., 
June  9-12, 1997 — 9:00  a.m.-5:00  p.m.,  June 
13, 1997 — 9:00  a.m. -adjournment 

Panel:  Center  for  Mental  Health  Services 
Child  Mental  Health  Initiative. 

Contact:  Rosalyn  Bass,  M.A,  MP.R,  Room 
17-89,  Paridawn  Building.  Telephone:  301- 
443-4783  and  FAX:  301-443-3437. 

Conunittee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  June  11-13, 1997. 

Place:  Sheraton  City  Centre  Hotel  and 
Tovvers,  1143  New  Hampshire  Avenue,  NW., 
Monticello  Room,  Washington,  DC  20037. 

Closed:  June  11-12, 1997—8:30  a.m-5:00 
p.m.,  June  13, 1997 — 8:30  a.m.-adjournmenL 

Panel:  Center  for  Mental  Health  Services 
Community  Action  Grants  for  Service 
Systems  Change — Adult  Committee. 

Contact:  Walter  Sloboda.  Room  llC-22, 
Parklawn  Building,  Telephone:  301-443- 
4783  and  FAX:  301-443-3437. 

Dated:  May  7, 1997. 
JeriLipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Serrices 

Administration. 

[FR  Doc.  97-12463  Filed  5-12-97;  8:45  am] 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4163-C-02] 

NOFA  for  Emergency  Shelter  Grants 
Set-Aside  for  Indian  Tribes  and 
Alaskan  Native  Villages;  Correction 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  funding  availability: 

correction. 

SUMMARY:  This  notice  corrects 
information  that  was  provided  in  the 
notice  of  funding  availability  (NOFA) 
for  Emergency  Shelter  Grants  (ESG)  Set- 
Aside  for  Indian  Tribes  and  Alaskan 
Native  Villages  for  fiscal  year  1997, 
published  in  the  Federal  Register  on 
April  11. 1997  (62  FR  17970).  This 
notice  clarifies  that  new  construction  is 
not  an  eligible  activity  under  the  ESC 
program. 

DATES:  This  nodce  does  not  affect  the 
deadline  date  provided  in  the  April  11. 
1997  NOFA.  Applications  must  still  be 
received  by  the  appropriate  HUD  Office 
of  Native  American  Programs  (ONAP) 
by  no  later  than  3  p.m.  local  time  (i.e.. 
the  time  in  the  office  to  which  the 
application  is  submitted)  on  May  23, 
1997. 

AObRESSES:  This  notice  does  not  affect 
the  application  submission  information 
provided  in  the  April  11,  1997  NOFA. 
Application  pacluges  are  available  from 
the  HUD  Offices  of  Native  American 
Programs  (ONAPs)  listed  in  Appendix  1 
to  the  NOFA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  may  contact  the  appropriate 
Office  of  Native  American  Programs 
(ONAPs),  listed  in  Appendix  1  to  the 
April  11. 1997  NOFA,  for  further 
inJFormation. 

SUPFLaffifTARY  INFORMATION:  On  April 
11, 1997  (62  FR  17970).  HUD  published 
in  the  Federal  Register  the  Notice  of 
Funding  Availability  (NOFA)  for  the 
Emergency  Shelter  Grants  (ESG)  Set- 
Aside  for  Indian  Tribes  and  Alaskan 
Native  Villages  for  fiscal  year  (FY)  1997. 
The  April  11, 1997  NOFA  provided,  in 
section  ni.B.(2),  that  the  selection 
process  for  the  ESG  program  for  Indian 
tribes  includes  a  preliminary  threshold 
review  (62  FR  17971).  The  NOFA 
further  provided  in  paragraph  (d)  of  that 
section  that  HUD  will  review  each 
application  proposing  new  construction 
to  determine  whether  all  proposed 
buildings  are  in  compliance  with 
section  504  of  the  Rehabilitation  Act  of 
1973  and  the  Americans  with 
Disabilities  Act  (ADA). 


The  provision  regarding  new 
construction  mistakenly  implies  that 
new  construction  is  an  eligible  activity 
under  the  ESG  program.  In  accordance 
with  the  provisions  of  24  CFR  576.21  of 
the  ESG  program  regulations,  however, 
emergency  shelter  grant  amounts  may 
not  be  used  for  new  construction. 
Therefore,  the  provision  regarding  new 
construction  in  the  April  11, 1997 
NOFA  should  be  removed.  As  provided 
in  §  576.57(a),  however,  gnmtees  must 
comply  with  nondiscrimination  and 
equal  opportimity  requirements,  as 
applicable,  when  conducting  the 
eligible  activities  listed  in  §  576.21. 

Accordingly,  FR  Doc.  97-9305,  the 
NOFA  for  Emergency  Shelter  Grants 
Set- Aside  for  Indian  Tribes  and  Alaskan 
Native  Villages,  published  in  the 
Federal  Re^rter  on  April  11, 1997  (62 
FR  17970).  is  amended  on  page  17971. 
column  2.  by  correcting  section  III.B.(2) 
(a),  (b),  and  (c)  to  read  as  follows: 

m.  Application  Process 


B.  EligibiUtyand  Threshold 
Requirements 

•  *        •        •        * 

(2)  Thresholds.  The  selection  process 
for  the  Indian  tribe  set-aside  program 
includes  a  preliminary  threshold 
review.  The  applicant  must  clearly 
demonstrate  and  HUD  will  review  each 
application  to  determine  whether: 

(a)  The  application  is  adequate  in 
form,  time,  and  completeness; 

(b)  The  applicant  is  eligible;  and 

(c)  The  proposed  activities  and 
persons  to  be  served  are  eligible  for 
assistance  under  the  program. 

•  •        •        •        • 

Dated:  May  6. 1997. 
Kerin  Emanuel  ManJmian. 

Acting  Assistant  Secretaiy  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-12453  Filed  5-12-97;  8:45  am] 
MUJNQ  COOE  4210-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notica  of  Availability  of  an  Application 
Submitted  by  FrtondfMd  Plantation  for 
an  IncidantBl  Take  Pannitfor  Rad- 
cocfcadad  Woodpachars  in  Asaociatlon 
WHti  tfie  Sale  of  the  WhHa  Oak  Bay 
Trad  in  Gaorgelown  Courrty,  Soutti 
Carolina 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice. 

SUMMARY:  Friendfield  Plantation 
(Applicant)  has  applied  to  the  U.S.  Fish 


and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  (ITP)  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
The  proposed  FTP  would  authorize  the 
incidental  take  of  a  federally 
endangered  species,  the  red-cockaded 
woodpecker  Picoides  boreaUs  (RCW) 
Icnown  to  occur  on  property  owned  by 
the  Applicant  in  Georgetown  County, 
South  Carolina.  The  Applicant  is 
requesting  an  ITP  associated  with  the 
sale  of  the  White  Oak  Bay  tract.  The 
White  Oak  Bay  Tract  consists  of  792 
acres  and  the  extant  RCW  population 
currenUy  consists  of  one  group.  The 
proposed  FTP  would  authorize 
incidental  take  of  one  group  of  RCWs  at 
the  White  Oak  Bay  Tract;  the 
expectation  of  the  Af^licant  is  to  sell  or 
otherwise  develop  the  parcel  for 
economic  reasons  incompatible  to  RCW 
conservation  on-site.  The  proposed  ITP 
would  authorize  incidental  take  in 
exchange  for  mitigation  elsewhere  as 
described  further  in  the  SUPPLEMENTARY 
INFORMATION  Section  below.  The 
mitigation  and  minimization  strategy  in 
the  HCP  involves  creating  two  new 
recruitment  clusters  on  Friendfield 
Plantation  tract,  and  relocating  the  one 
RCW  group  from  the  White  Oak  Bay 
Tract  to  Friendfield  Plantation.  The 
Friendfield  Plantation  tract  is  also 
owned  by  the  Applicant.  (See  the 
SUPPLEMENTARY  INFORMATION  Section 
below.)  By  consolidating  the  two 
populations  in  two  separate  tracts  onto 
one  tract,  the  Applicant  will  increase 
the  stability  of  the  extant  population. 

The  Service  also  announces  the 
availability  of  the  Applicant's  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  HCP  may  be  obtained  by  making  a 
request  to  the  Regional  Office  (see 
ADDRESSES).  Requests  must  be  in  writing 
to  be  processed.  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  "No  Surprises" 
assurances  should  the  Service 
determine  that  an  ITP  will  be  granted 
and  based  upon  the  submitted  HCP. 
Although  not  expliciUy  stated  in  the 
HCP,  the  Service  has,  since  August 
1994.  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  ITPs.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
R[egional  Office  (see  ADDRESSES).  The 
Service  has  considered  this  a 
Categorical  Exclusion  on  the  action 
imder  the  National  Environmental 
Policy  Act  (see  SUPPLEMENTARY 
MPORMATION).  The  Service  is  soliciting 
public  comments  and  review  the 


applicability  of  the  "No  Surprises" 
Policy  to  this  application  and  HCP. 
DATES:  Written  comments  on  the  permit 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  June  12. 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office.  AUanta.  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species 
Permits),  or  at  the  following  Field 
Offices:  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  12559. 
Charleston,  South  Carolina  29422-2559 
(telephone  803/727-4707);  Red- 
cockaded  Woodpecker  Recovery 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  College  of  Forest  and 
Recreational  Resources,  261  Lehotsky 
Hall,  Box  341003,  Clemson.  South 
Carolina  29634-1003  (telephone  864/ 
656-2432).  Written  data  or  comments 
concerning  the  application  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Comments  must  be  submitted  in 
writing  to  be  processed.  Please  reference 
permit  imder  PRT-827374  in  such 
comments,  or  in  requests  of  the 
docimients  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110;  or  Ms.  Lori 
Duncan,  Fish  and  Wildlife  Biologist, 
Charleston  Field  Office,  (see  ADDRESSES 
above),  telephone:  803/727-4707 
extension  21. 

SUPPLEMENTARY  MFORMATKM:  The  RCW 
is  a  territorial,  non-migratory 
cooperative  breeding  bird  species. 
RCWs  live  in  social  units  called  groups 
which  generally  consist  of  a  breeding 
pair,  the  current  year's  offspring,  and 
one  or  more  helpers  (normally  adult 
male  ofEspring  of  the  breeding  pair  from 
previous  years).  Groups  maintain  year- 
round  territories  near  their  roost  and 
nest  trees.  The  RCW  is  unique  among 
the  North  American  woodpeckers  in 
that  it  is  the  only  woodpecker  that 
excavates  its  roost  and  nest  cavities  in 
living  pine  trees.  Each  group  member 
has  its  own  cavity,  although  there  may 
be  multiple  cavities  in  a  sii^e  pine  tree. 
The  aggregate  of  cavity  trees  is  called  a 
cluster.  RCWs  forage  almost  exclusively 
on  pine  trees  and  they  generally  prefer 
pines  greater  than  10  inches  diameter  at 
breast  height  Foraging  habitat  is 
contiguous  with  the  cluster.  The 
number  of  acres  required  to  supply 


adequate  foraging  habitat  depends  on 
the  quantity  and  quality  of  the  pine 
stems  available. 

The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature  fire-maintained  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
young  pine  plantations,  agricultural 
fields,  and  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presentiy 
occurs  in  13  Southeastern  States),  but 
remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
fiederally  owned  lands  such  as  military 
installations  and  national  forests. 

In  South  Carolina,  there  are  an 
estimated  1,000  active  RCW  clusters  as 
of  1992;  53  percent  are  on  Federal  lands, 
7  percent  are  on  State  lands,  and  40 
percent  are  on  private  lands. 

There  has  not  been  a  complete 
inventory  of  RCWs  in  South  Carolina,  so 
it  is  difficult  to  precisely  assess  the 
species'  overall  status  in  the  State. 
However,  the  known  populations  on 
public  lands  are  regularly  monitored 
and  generally  considered  stable.  While 
several  new  active  RCW  clusters  have 
been  discovered  on  private  lands  over 
the  past  few  years,  many  previously 
documented  RCW  clusters  have  been 
lost.  It  is  expected  that  the  RCW 
population  on  private  lands  in  South 
Carolina  will  continue  to  decline, 
especially  those  from  small  tracts 
isolated  from  other  RCW  popiUations. 

There  is  only  one  Imown  RCW  cluster 
at  White  Oak  Bay.  The  cluster  consists 
of  two  active  cavity  trees.  Two  RCWs 
are  known  to  occupy  the  cluster.  The 
nearest  known  concentration  of  RCW 
groups  occurs  on  the  Francis  Marion 
National  Forest,  approximately  20  miles 
away  bom  the  White  Oak  Bay  tract  The 
Applicant  proposes  to  sell  the  White 
Oak  Bay  property,  unencumbered  by 
RCWs  as  soon  as  possible.  The  White 
Oak  Bay  tract  has  serious  midstory 
problems  and  is  relatively  isolated  from 
other  RCW  populations.  Without 
management,  the  midstory  would 
continue  to  encroach  and  the  RCW 
would  most  likely  abandon  the  tract 

The  HCP  provides  for  an  ofif-site 
mitigation  strategy  focusing  on  creating 
two  clusters  in  designated  recruitment 
sites  at  Friendfield  Plantation  through 
cavity  provisioning.  The  Friendfield 
Plantation  clustera  (including  the 
recruitment  sites)  and  the  Williamsburg 
County  clusters  (also  owned  by  the 
Applicant)  will  be  managed  and 


protected  for  the  RCW.  The  Applicant, 
via  their  consultant,  will  attempt  to 
translocate  the  RCWs  from  White  Oak 
Bay  to  the  main  Plantation.  The  HCP 
provides  a  funding  source  for  the  above- 
mentioned  mitigation  and  minimization 
measures. 

On  Thursday,  January  16, 1997,  the 
Service  published  a  notice  in  the 
Federal  Register  announcing  the  Final 
Revised  Procedures  for  implementation 
of  NEPA  (NEPA  Revisions).  (62  FR 
2375-2382).  The  NEPA  revisions  update 
the  Service's  procedures,  originally 
published  in  1984,  based  on  changing 
trends,  laws,  and  consideration  of 
public  comments.  Most  importantiy,  the 
NEPA  revisions  reflect  new  initiatives 
and  Congressional  mandates  for  the 
Service,  particularly  involving  new 
authorities  for  land  acquisition 
activities,  expansion  of  grant  programs 
and  other  private  land  activities,  and 
increased  Endangered  Species  Act 
permit  and  recovery  activities.  The 
revisions  promote  cooperating  agency 
arrangements  with  other  Federal 
agencies;  early  coordination  techniques 
for  streamlining  the  NEPA  process  with 
other  Federal  agencies.  Tribes,  the 
States,  and  the  private  sector;  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
orders.  Section  1.4  of  the  NEPA 
Revisions  identify  actions  that  may 
qualify  for  Categorical  Exclusion. 
Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions.  If  exceptions  to 
categorical  exclusions  apply,  under  516 
DM  2,  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  canifot  be  used.  Among  the 
tjrpes  of  actions  available  for  a 
Categorical  Exclusion  is  for  a  "low 
effect"  HCP/ITP.  A  "low  effect"  HCP  U 
defined  as  an  application  that, 
individually  or  oimulatively,  has  a 
minor  or  n^^gible  effect  on  the  species 
covered  in  the  HCP  [Section  1.4(C)(2)]. 

The  Service  considers  the  Applicant's 
project  and  HCP  a  Categorical 
Exclusion,  since  the  impacts  of  issuing 
the  ITP  involve  only  a  single  RCW 
group.  The  Service  is  soliciting  for 
public  comments  on  this  determination. 

Dated:  May  6. 1997. 
SanD.  Hamilton, 
Acting  Regional  Director. 
(FR  Doc.  97-12456  FUed  5-12-97;  8:45  am) 
oooc  4*io-as-p 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-930-1430-01 ;  CACA  35556) 

Pul)lic  Land  Order  No.  7260; 
WitMrawal  of  Public  Lands  for  Rod 
Rock  Canyon  State  Park;  CA 

ACENCY:  Bureau  of  Land  Management. 

Interior. 

ACnOH;  Public  Land  Order. 

SUMMARY:  This  order  withdraws  8.896 
acres  of  public  lands  from  all  public 
land  and  mineral  laws  except 
conveyances  under  Section  701  of  the 
California  Desert  Protection  Act  of  1994. 
for  a  period  of  20  years  to  protect  the 
park  resources  of  the  lands  until  they 
can  be  conveyed  to  the  State  of 
California  as  mandated  by  Congress. 
Congress  has  mandated  all  the  public 
lands  described  below  be  conveyed  to 
the  State  of  California,  subject  to  valid 
existing  rights,  foi  inclusion  in  Red 
Rock  Canyon  State  Park  (California 
Desert  Protection  Act,  108  Stat.  4471. 
Sec.  701). 

EFFECTIVE  DATE:  May  13. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Alex,  BLM  California  State  OfBce 
(CA-931.1).  2135  Butano  Drive. 
Sacramento,  California  95825;  91&-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2,  (1988)) 
and  the  mineral  leasing  laws,  but  not 
from  conveyance  under 'Section  701  of 
the  California  Desert  Protection  Act  of 
1994  (108  Stat  4471): 

Mount  DUbki  Kfaridian 

T.  29  S.,  R.  37  E 
Sec  1.  lot  1,  SViNVi.  and  SVi; 
Sec.  2.  SEV4NEV.  and  EViSE^A: 
Sec.  11,  E^/iNEV*  and  NVtNEV«SEV«: 
Sec  12.  NVi  and  NViSVi; 
Sac  25.  EVi  and  SWV*. 
T.  29  S..  R.  38  E.  24  Sec  4,  loU  1  to  4, 

inclusive,  S>/zN>/i,  and  SVt; 
Sec.  5,  lots  1  to  4,  induaive,  SViNVk, 

NEV«NEV«SW'/i.  WViNEViSWVi, 

NWV«SWV«,  N'/iSWV«SWV4,  E»/«SEVi, 

EViW'/iSEV4.  and  NWV«NWV«SEV4; 
Sec.  6.  loU  1  to  7.  inclusive,  S'/iNEV«. 

SEV«NWV4,  E«/«SWV4,  N'/iSEV4. 

SWV4SEV4,  N</!iSEV4SEV«.  and 

SWV4SEV4SEV4; 
Sec.  7,  lots  1  to  4,  inclusive, 

NWV4NEV4NEV4,  NWV4NEV4. 

WV.SWV4NEV4,  EViW'/i, 


NEV4NEV4SEV4,  S>-««ffiV4SEV4, 

W'/iiNWV4SEV4,  SEV4NWV4SEV4,  and 

SV^SE'A' 
Sec.  8,  NEV4.  EV.NEV4NWV4,  S«/iNWV4, 

and  SVx:  24  Sec  9; 
Sec  17,  NVi.  E'/iSWV4.  E'/tW'-^SWVi, 

NWV4NWV4SWV4.  and  SEV4; 
Sec.  18,  lots  1  and  2,  NEV4,  E'/iNWVi, 

N>/iNEV4SWV4.  and  N»/iN'/iSEV4; 
Sec.  19,  E>/iSWV4  and  SE'A; 
Sec.  20,  E^/z,  E»/iNWV4,  E'/iNW'/tNW'A, 

NEV4SWV4NWV4,  and  SWV4; 
Sec.  21,  NVi,  SWV4,  and  N»/iSEV4; 
Sec.  28,  SWV4IMEV4NWV4,  W'/iSE'/iNW'A, 

W>/2W»/i,  SEV4NEV4SWV4, 

W>/iE»/iSWV4,  and  EV2SEV4SWV4; 

Sec.  29,  E'/iNEV«,  NViV*tiEV*. 
N>/«SWV4NEV4.  SEV«SW'/iNEV4,  NWV4, 
E>/2E'/iSEV4,  and  NW'aNE'ASE'/i; 

Sec.  30.  lots  1,  4,  and  6,  NV2NEV4, 
E'/iW»/zSWV4NEV4,  EV2SWV4NEV4, 
W>/iSEV4NE,  NEV4NWV4,  S'/2NEV4SWV4, 
N>/tSEV4SWV4,  WV1NEV4SEV4,  and 
NWV4SEV4: 

Sec.  31,  loU  1  and  2.  and  Ei/<zNWV4; 

Sec.  33,  that  portion  lying  north  of  the 
northern  right-of-way  boundary  of  the 
highway  known  as  the  Redrock 
Randsburg  Road. 
T.  30  S.,  R.  38  E.  24  Sec.  4,  that  portion  of 
lot  2  of  NEV4  lying  north  of  the  northern 
right-of-way  boundary  of  the  highway 
known  as  the  Redrock  Randsburg  Road; 

Sec.  6.  lots  1  and  2  of  NW'A. 

The  areas  described  aggregate  8,896  acres 
in  Kem  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
vegetative  resources. 

3.  This  withdrawal  will  expire 
automatically  upon  issuance  of  patent 
or  20  years  from  the  effective  date  of 
this  order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  1988.  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  May  6. 1997. 
Bob  Aimstnmg, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-12469  Filed  5-12-97;  8:45  am] 
■LUNQ  CODE  4»1(M*-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvic* 

Capa  Cod  National  Seashore; 
Concaaslon  Coiiliact 

agency:  National  Park  Service,  Interiot. 
ACTION:  Public  Notice. 


t:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 


authorizing  the  operation  of  golf  course 
facilities  and  services  for  the  public  at 
Cape  Cod  National  Seashore  for  a  period 
of  five  (5)  years  from  January  1. 1998. 

EFFECTIVE  DATE:  July  14. 1997. 

ADDRESSES:  Interested  parties  should 
contact  National  Park  Service. 
Concession  Management  Program,  New 
England  System  Support  Office,  15  State 
Street.  Boston.  MA  02109-3572. 
Telephone  (617)  223-5209,  to  obtain  a 
copy  of  the  prospectus  describing  the 
requirements  of  the  proposed  contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  irom  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
envirotmiental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 
1996,  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
§  20).  is  entitled  to  be  given  preference 
in  the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  dffer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  sutmiitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Concession  Management  Program,  not 
later  than  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  April  28. 1997. 
Cln7>aiidra  Walter, 
Field  Director.  Northeast  Field  Area. 
[FR  Doc  97-12414  Filed  5-12-97;  8:45  am) 

MUJNO  OOW  4S10-T0-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Intention  To  Extend  an  Existing 
Concession  Contract 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  intends  to 
extend  the  concession  contract  with  TW 
Recreational  Services,  Inc.  at  Everglades 
National  Park  for  a  period  of 
approximately  3  years  through  May  31. 
2000. 

SUPPLEMENTARY  INFORMATION:  The 
concession  contract  with  TW 
Recreational  Services,  Inc.  authorizing  it 
to  provide  lodging,  food  and  beverage, 
marina,  merchandise  and  transportation 
facilities  and  services  within  Everglades 
Nadonal  Park  will  expire  by  limitation 
of  time  on  May  31. 1997.  The  National 
Park  Service  does  not  intend  to  renew 
this  contract  for  an  extended  period 
until  sufficient  planning  can  be 
conducted  to  determine  the  futxire 
direction  for  concession  services  at  this 
site.  The  necessary  planning  may  affect 
the  future  of  this  operation.  This 
planning  and  the  contract  renewal 
process  may  take  as  long  as  3  years  to 
complete.  Until  planning  is  completed, 
it  is  not  in  the  best  interest  of  the 
National  Park  Service  to  enter  into  a 
long  term  concession  contract  for  this 
operation.  This  extension  may  be  for  a 
lesser  period  should  planning  issues  be 
resolved  and  a  renewal  process 
conducted  which  results  in  the  award  of 
a  new  long  term  concession  contract 
The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  and. 
pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat 
969;  16  U.S.C.  20)  is  entiUed  to  a 
preference  in  the  extension  of  this 
contract.  This  means  that  the  extension 
will  be  awarded  to  the  party  submitting 
the  best  offer,  provided  that  if  the  best 
offer  was  not  submitted  by  the  existing 
concessioner,  then  the  existing 
concessioner  will  be  afforded  the 
opportunity  to  match  the  best  offer.  If 
the  existing  concessioner  does  not  agree 
to  the  terms  of  the  extension,  the  rig^t 
of  preference  shall  be  considered  to 
have  been  waived,  and  the  extension 
will  then  be  awarded  to  the  party 
submitting  the  best  responsive  offer. 
Because  of  the  limited  term  of  the 
proposed  extension,  the  National  Park 
Service  is  not  encouraging  the 
submission  of  offers  by  anyone  but  the 
incumbent  in  response  to  this  proposal, 
but  plans  to  do  so  at  the  time  the 
contract  is  renewed  for  a  longer  term. 
However,  as  required  by  law,  the 
National  Park  Service  will  consider  and 


evaluate  all  offers  received  in  response 
to  this  notice.  Anyone  interested  in 
obtaining  further  information  about  this 
proposed  extension  should  contact: 
Henry  C.  Benedetti,  Chief.  Concessions 
Management.  Everglades  National  Park. 
40001  State  Road  9336,  Homestead, 
Florida  33034;  Phone:  305-242-7760, 
Fax:  305-242-7778  no  later  than  15 
days  following  publication  of  this  notice 
to  obtain  a  prospectus  ouUining  the 
requirements  of  the  proposed  extension. 

Dated:  April  15, 1997. 
Daniel  BrowB, 
Acting  Regional  Director. 
[FR  Doc.  97-12413  Filed  S-12-97;  8:45  am) 

MLLMG  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gateway  NatkMial  Recreation  Area; 
Concession  Contract 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  food  service  facilities  and 
services  for  the  public  at  Gateway 
National  Recreation  Area  for  a  period  of 
ten  (10)  years  from  date  of  contract 
execution. 

EFFECTIVE  DATE:  July  14, 1997. 
ADDRESSES:  Interested  parties  should 
contact  National  Park  Service. 
Concession  Management  Program,  New 
England  System  Support  Office,  15  State 
Street.  Boston,  MA  02109-3572, 
Telephone  (617)  223-5209,  to  obtain  a 
copy  of  the  prospectus  describing  the 
requirements  of  the  proposed  contract. 
SUPPLBMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  April  30, 1994.  and 
therefore  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9. 1965 
(79  Stat  969;  16  U.S.C.  §  20).  is  entitled 
to  be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract,  providing  that  the  existing 
concessioner  submits  a  responsive  offer 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  contract  will  be  awarded 


to  the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existiitg  concessioner  will  be 
afforded  the  opportunity  to  match  the  • 
best  offer.  If  the  existing  concessioner 
agrees  to  match  the  best  offer,  then  the 
contract  will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Concession  Management  Program,  not 
later  tban  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  April  28. 1997. 
Chryaandra  Walter. 

Fje7d  Director.  Northeast  Field  Area. 

IFR  Doc.  97-12415  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

General  Management  Plan/ 
Development  Concept  Plan,  Rnal 
Environmental  Impact  Statement, 
Natural  Bridges  NatkMWl  Monument, 
UT 

agency:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  final 
environmental  impact  statement  and 
general  management  plan/development 
concept  plan  for  Natiiral  Bridges 
National  Monument 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  (FQS/GMP)  for  Natural      . 
Bridges  National  Monument,  Utah. 
DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent.  Natiu^l 

Bridges  National  Monument,  Box  1. 

Natural  Bridges,  Lake  Powell,  Utah 

84533-0101.  (801)  259-5174 
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0£Bce  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW,  Washington,  DC 
20240,  Telephone:  (202)  20&-6843 
SUPPLEMENTARY  MFORMATION:  The  FEIS/ 
CMP  analyzes  two  alternatives  which 
are  being  considered  to  direct  the 
management  and  development  of 
Natural  Bridges  National  Monimient. 

The  alternatives  include:  (1)  No 
Action — Under  this  alternative,  existing 
facilities  and  management  actions 
would  remain  unchanged;  (2)  Proposed 
Plan — Under  the  proposal,  the 
administrative/visitor  center  woidd  be 
expanded  to  provide  900-1,400  square 
feet  of  office  and  sales  space;  removal 
and  rehabilitation  of  a  small  picnic  area, 
the  addition  of  a  comfort  station  and 
benches  for  visitor  comfort  along  the 
loop  road;  the  addition  of  housing  for  12 
future  employees;  redesign  of  the  visitor 
center  parking  area  to  improve  vehicular 
circulation;  and  the  addition  of  a  garage 
and  storage  building  in  the  maintenance 

The  FEIS/CMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  proposal  on  water 
resources,  flood  plains,  wetlands, 
geology,  soils,  vegetation,  wildlife, 
threatened  and  endangered  species,  air 
quality,  visual  resources,  cultural 
resources,  ethnographic  resources, 
visitor  use,  interpretation, 
socioeconomic  data,  health  and  safety, 
law  enforcement,  other  agencies, 
management  and  operations,  and 
ciunulative  impacts.  The  environmental 
consequences  of  the  proposal  and  no- 
action  alternative  considered  are  fully 
disclosed  in  the  FEIS/GMP/DCP. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Natural  Bridges 
National  Monument,  at  the  above 
address  and  telephone  number. 
Ron  EYcniAft. 

Regional  Director.  Intermountain  Region, 
Sational  PaHc  Service. 
(FR  Doc.  97-12504  Filed  5-12-97;  8:45  am) 
■KJJNQ  OOOC  431*-n-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
3. 1997.  Pursuant  to  section  60.13  of  36 
CFR  pait  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 


Service.  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  May  28, 1997. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

Louisiana 

Acadia  Parish,  Le  Vieux  Presbytere 
(Louisiana's  French  Creole 
Architectiue  MPS)  205  Rue  Iry 
Lejeune,  Church  Point.  97000508 

Massachusetts 

Essex  County,  Rockport  High  School,  4 
Broadway,  Rockport,  97000498 

Middlesex  County,  Pearl  Street  School. 
75  Pearl  St..  Reading.  97000496 

Norfolk  County.  Borderland  Historic 
District,  Address  Restricted,  North 
Easton  vicinity,  97000497 

Minnesota 

Ramsey  Coimty,  Hamm  Bmlding,  408 
Saint  Peter  St.,  St.  Paul,  97000499 

Montana 

Custer  County,  Ismay  Jail,  Jailhouse  Rd., 

W  of  |ct.  with  East  St..  Ismay. 

97000501 
Daniels  Coimty.  Daniels,  Mansfield  A., 

House,  Approximately  2  mi.  W  of  MT 

13  and  2  mi.  SW  of  Scobey,  Scobey 

vicinity,  97000.503 
Lewis  and  Clark  County,  Crum,  WilUam 

C,  House,  535  5th  Ave.,  Helena, 

97000502 
Missoula  Coimty,  Lincoln  School,  1209 

Lolo  St.,  Missoula,  97000500 
Ravalli  County,  Etna  School,  2853 

Eastside  Hwy.,  Stevensville,  97000504 

New  Hampshire 

Carroll  County,  Tuftonboro  United 
Methodist  Church,  N  side  of  NH  171, 
E  of  jet.  with  Durgan  Rd.,  Tuftonboro, 
97000505 

Cheshire  County,  Jewett — Kemp — 
Marlens  House,  North  Rd.  2  mi.  N  of 
)ct.  NH  123.  Alstead.  97000506 

New  Yorit 

Orange  County,  Dutchess  Quarry  Cave 
Ardieological  Site  (Boundary 
Increase),  Address  Restricted,  Goshen 
vicinity,  97000512 

North  Dakota 

Pembina  County,  Crystal  Bridge, 
(Historic  Roadway  Bridges  of  North 
Dakota  MPS)  Appleton  Ave.,  over  Cart 
Cr.,  Crystal  vicinity,  97000507 

Ohio 

Franklin  Coimty,  Bank  Block  Building, 
1255 — 1293  Grandview  Ave.. 
Grandview,  97000510 

Putnam  County,  Columbus  Grove 
Municipal  Pool,  47510  Rd.  P, 
Columbus  Grove  vicinity,  97000511 


Williams  County,  Hill,  James  Delos. 
House.  201  E.  Main  St..  Montpelier, 
97000509 

Pennsylvania 

Allegheny  Coimty.  Kaufmann's 

Department  Store  Warehouse.  1401 

Forbes  Ave.,  Pittsburgh,  97000513 
Reymer  Brothers  Candy  Factory,  1425 

Forbes  Ave..  Pittsbuiigh,  97000514 
Scott.  James.  House.  5635  Stanton  Ave.. 

Pittsburgh.  97000515 
Berks  Coimty,  Reading  Hardware 

Company,  Roughly  bounded  by 

Willow.  S.  6th.  and  Canal  Sts..  and 

alleyway,  Reading.  97000516 
Lackawanna  County.  Williams,  Roger. 

Public  School  No.  10,  901  Prospect 

Ave.,  Scranton.  97000520 
Lancaster  County.  Mumma.  Samuel  N.. 

Tobacco  Warehouse,  Elizabeth  St.,  jet. 

with  Barbara  Ave.,  East  Hempfield 

Twnshp.,  Laudisville,  97000517 
Luzerne  County,  West  End  Wheelmen's 

Club,  439  S.  Franklin  St.,  Wilkes- 

Barre,  97000521 
Washington  County,  Fleming,  Molly, 

House,  616  Wood  St.,  California, 

97000519 
York  County.  Glen  Rock  Historic 

District.  Roughly  bounded  by  Glenvue 

Rd.,  Hanover,  Manchester,  Valley, 

Church  and  Center  Sts., 
Shrewsbury  Township.  Glen  Rock. 

97000518 

South  Carolina 

Beaufort  County,  SS  William  Lawrence 
Shipwreck  Site,  Address  Restricted, 
Hilton  Head  Island  vicinity,  97000522 

Sumter  County,  Goodwill  Parochial 
School,  295  N.  Brick  Church  Rd.. 
MayesviUe  vicinity,  97000523. 

(FR  Doc.  97-12503  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Notice  No.  8-87] 

Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Conunission,  pursuant  to  its  regulations 
(45  CFR  part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Tuesday,  May  20. 
1997.  4:00  p.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  Claims  of 
Holocaust  survivors  against  Germany. 


Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street,  N.W.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW..  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  May  9, 1997. 
David  E.  Bradlejr. 
Chief  Counsel. 
(FR  Doc.  97-12656  Filed  5-9-97;  2:02  pm| 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Nolioe  Na  9-07] 

Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Thursday,  May  22. 
1997,  9:00  a.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street.  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029.  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  May  9, 1997. 
Judith  H.  Lock. 
Administrative  Officer. 
[FR  Doc.  97-12657  Filed  5-9-97;  2K)2  pm) 

BILUNG  COOE  4410-01-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Notice  No.  10-07] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetii^  emd  oral 
hearings  for  the  transaction  of 
Commissixm  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Wednesday.  May  28, 
1997,  2:00  p.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street.  N.W..  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  tO:  Administrative 
Officer,  Foreign  Qaims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  May  9, 1997. 
IndithlLLock. 

Administrative  Officer. 

[FR  Doc.  97-12658  Filed  5-9-97;  2:02  pm] 

BILUNQ  COOE  4410-01-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Notice  No.  11-07) 
Sunshine  Act  Meeting 

The  Foreign  Claims  SetUement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specffied,  as  follows: 

Date  and  Time:  Friday,  May  30, 1997. 
2:00  p.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  SetUement  Commission.  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 


intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settiement 
Commission,  600  E  Street,  NW.,  Room 
6029.  Washington,  DC  20579. 
Telephone:  (202)  616-«988. 

Dated  at  Washington.  DC,  May  9, 1997. 
Judith  H.  Lock. 

Administrative  Officer. 

(FR  Doc.  97-12659  FUed  5-9-07;  2K)2  pm] 

BaXSM  CODE  4410-01-P 


DEPARTMENT  OF  JUSTICE 

Foreign  CWms  Settlement 
Commission 

F.CAC.  MeoUng  Nottoe  No.  Mrn\ 
Sunshine  Act  Meeting 

The  Foreign  Claims  Setdonent 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Tuesday.  June  3. 
1997, 10:00  a.m. 

Subject  Matter  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  SetUement  Commission.  600  E 
Street.  N.W..  Washington.  DC  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Qaims  SetUement 
Commission,  600  E  Street.  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC,  May  9, 1907. 
Judith  H.  Lock. 
Administrative  Officer. 
[FR  Doc.  97-12660  Filed  5-9-97;  2:02  pml 

BILUNQ  COOE  4410-01-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  Notice  Na  13-071 

Sunshine  Act  Meeting 

The  Foreign  Claims  SetUement 
Commission,  pursuant  to  its  regulations 
(45  CFR  part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
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hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Friday,  June  6, 1997, 
9:30  a.m. 

Subject  Matter:  Consideration  of 
Proposed  £)ecisions  on  claims  of 
Holocaust  suirvivors  against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W..  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  May  9. 1997. 
IwUthaLock. 

Administrative  Officer. 

(PR  Doc.  97-12661  Filed  5-9-97;  2:02  pm| 

■LUNQ  CODE  4410-01-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 


action:  Request  for  0MB  Emergency 
Approval;  State  Identification  Systems 
Grant  Program  Application  Kit. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  requests  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  May  13, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Afiiairs.  Attention:  Ms. 
Victoria  Wassmer.  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530. 

During  the  first  60  days  of  this  same 
time  period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until;  July  14, 
1997.  The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  afiiacted  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utUity,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Margaret  H.  Shelko,  202-514-6638, 
Bureau  of  Justice  Assistance,  Office  of 
Justice  programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW.. 
Washington.  DC  20531. 

Overview  of  this  information: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  State 
Identification  Systems  Grant  Program 
Application  Kit 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Afiiected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  Government. 

Other  None. 

The  State  Identification  Systems 
Grant  Program  was  created  by  the 
Antiterrorism  and  Efiiective  Death 
Penalty  Act  of  1996  to  provide  funds  to 
enhance  identification  systems  of 
criminal  justice  agencies  at  the  state  and 
local  level. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond/reply: 

The  time  burden  of  the  52 
respondents  to  complete  the  surveys  is 
30  minutes  per  application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  total  annual  hour  burden  to 
complete  applications  for  the  State 
Identification  Systems  Grant  Program  is 
26  aimual  burden  hours. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs.  Clearance 


Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street  NW.,  Washington.  DC 
20530. 

Dated:  May  7?  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-12432  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttM  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  8, 1997. 

The  Department  of  Labor  (DQL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13. 44 
U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Afiiairs. 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA,  ETA,  MSHA,  OSHA.  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  sulMuission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Compendium  of  State 
Unemployment  Insurance  Operations. 
Organizations  and  Relationships. 

OMB  Number:  1205-0333 
(reinstatement  with  change).      ^ 

Frequency:  Every  three  years. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  3 
hours. 

Total  Burden  Hours:  159. 

Total  Aimualized  capital/startup 
costs:  0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Compendium  is  a 
compilation  of  tables  which  identify 
various  aspects  of  the  administration 
and  legal  requirements  of  State 
Unemployment  Insurance  programs. 

Agency:  Employment  and  Training 
Administration. 

Title:  Statement  of  Selected 
Workloads  and  Expenditures  of  Federal 
Funds  for  Unemployment 
Compensation  for  Federal  Employees 
and  Ex-servicepersons. 

OMB  Number:  1 205-0162 
(reinstatement  Mrithout  change). 

Frequency:  Quarterly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  6 
hours. 

Total  Burden  Hours:  1.272. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Federal  and  military 
agencies  must  reimburse  the  Federal 
Employees  Compensation  Account  for 
the  amount  expended  for  benefits  to 
former  Federal  (civilian]  employees 
(UCFE)  and  ex-servicemembers  (UCX). 
The  report  informs  ETA  of  the  amount 
to  bill  each  such  agency. 
TteraM  M.  (yMallqr. 
Departmental  Clearance  Officer. 
[FR  Doc.  97-12511  Filed  5-12-47;  8:45  am| 
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DEPARTMBIT  OF  LABOR 

Employment  and  Training 
Administration 

Notice;  Revissd  Schedule  of 
ftemuneratlon  for  the  UCX  Program 

Under  Section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  beirafits  payable  tmder  the  progiBm 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
e^ctive  in  January  1997. 

Accordingly,  the  foUowing  new 
Schedule  of  Remimeration,  issued 
pursuant  to  20  CFR  614.12,  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  after  April 
5. 1997. 


Pay  grade 


(1)  Commissioned  Officers: 

0-1 0 

0-9 

0-8 „ _.... 

0-7 .: 

0-6 

0-5 

0-4 

0-1  

(2)  Commissioned  Officers  Wrth 
Over  4  Years  Active  Duty  As  An 
Enlisted  Member  Or  Warrant  Of- 
ficer 

0-3E  „ 

0-2E  „.. 

(3)  Warrant  Offiirars: 

W-6 

W-4 

W-3 

W-2 

W-1  

(4)  Enlisted  Personnel: 

E-9 

E-8 

E-7 1 

E-6 _ 

E-6 

E-4 ; 

E-3 

E-2 

E-1  


Monthly 
rate 


$10,691 
10,612 
9.733 
8.773 
7.467 
6.228 
5.108 
4,141 
3,343 
2,476 


4.731 
3,964 
3,287 

5.529 
4,763 
3,976 
3,362 
2,895 

4,315 
3,644 
3,174 
2,766 
2,372 
1,971 
1,716 
1,565 
1,343 


Signed  at  Washingtim,  D.C,  on  January  15. 
1997. 

Timotky  M.  Baiiikle, 

Assistant  Secretary  of  Labor. 

(FRDoc.  97-12512  Filed  5-12-97;  8:45  am)  ~ 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 


Sunshine  Act  Mealing 


The  publication  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect 


E:  9:30  a.m..  Tuesday,  May  20. 1997. 

PLACE:  The  Board  Room.  5th  Flow.  490 

L'En£ant  Plaza.  SW«.  Washington.  DC 

20594. 

STATUS:  Open. 

MATTBtS  TO  BE  DWCUSSED: 

5745E— "Most  Wanted"  Safety 
Recommendations  Program  Status 
Report  and  Suggested  Modifications 

6595A — Marine  Accident  Report: 
Grounding  of  the  Liberian  Passenger 
Ship  STAR  PRINCESS  on  Poundstone 
RodfL,  Lynn  Canal.  Alaska.  Jime  23. 
1995. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

mn  MORE  MFORMATION  CONTACT:  Bea 

Hardesty.  (202)  314-6065. 
May  9, 1997. 

Bca  Hardesty. 

Federal  Register  Liaison  Officer. 

[FR  Doc.  97-12695  Filed  5-9-97;  3:49  pm) 
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NUCLEAR  REGULATORY      - 
COMMISSION 

[Docket  Noe.  50-277  and  S0-27q 

PECO  Energy  Company.  Public 
Service  Electric  arxl  Qas  Company, 
DELMARVa  Power  and  Light 
Company.  Atlantic  City  Elsctric 
Company;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  PECO  Enei^ 
Company  (PECO,  the  licensee)  to 
withdraw  its 

January  13, 1995,  as  supplemented  by 
letter  dated  June  2, 1995,  application  for 
proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-44  and 
DPR-56  for  the  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3, 
located  in  Yoiic  County.  Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  frequency  of 
calibration  for  the  local  power  range 
monitor  signals  from  every  6  weeks  to 
every  2000  megawatt  days  per  standard 
ton. 
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The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  29, 1995 
(60  FR 16195).  However,  by  letter  dated 
March  19,  1997,  the  licensee  withdrew 
the  proposed  chanee. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  13, 1995,  as 
supplemented  by  letter  dated  Jime  2, 
1995,  iiiidyhr  licensee's  letter  dated 
March  19, 1997,  which  withdrew  the 
application  for  license  amendment.  The 
above  dociunents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  May  1997. 
For  the  Nuclear  Regulatory  Cominission. 

Jowph  W.  Shea. 

Project  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects — l/D,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-12465  Filed  5-12-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-388] 

Pennsyhrania  Power  and  Light 
Company;  &  Notice  of  issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  139  to  Facility 
Operating  License  No.  NPF-22  issued  to 
Peimsylvania  Power  &  Light  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Susqueharma  Steam  Electric  Station, 
Unit  2,  located  in  Luzerne  County,  PA. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  authorize 
the  use  of  ATRIUM-10  fuel  in  the 
reactor  for  the  ninth  refueling  cycle  for 
this  plant. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  18. 1997  (62  FR  12859).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (62  FR 
24669). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  Diecember  18,  1996  as 
supplemented  on  February  26,  March  12 
and  27,  April  3,  9, 16. 18,  and  24, 1997, 
(2)  Amendment  No.  139  to  License  No. 
NPF-22,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  Pennsylvania  18701. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Poslumy,  Sr., 
Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — l/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-12464  Filed  5-12-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  S0-34e] 

Toledo  Edison  Company;  Centerior 
Service  Company  and  The  Cleveland 
Electric  illuminating  Company;  Davis- 
Basse  Nuclear  Power  Station,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval,  by  issuance  of  an 
order  under  10  CFR  50.80.  of  the 
indirect  transfer  of  Facility  Operating 


License  No.  NPF-3.  issued  to  Toledo 
Edison  Company,  et  al..  the  licensees, 
for  operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  No.  1.  located  in 
Ottawa  County.  Ohio. 

Environmental  Ameasment 

Identification  of  the  Pmposed  Action 

The  proposed  action  would  consent  to 
the  indirect  transfer  of  the  license  with 
respect  to  a  proposed  merger  between - 
Centerior  Energy  Corporation  (the 
parent  corporation  for  Toledo  Edison 
Company,  The  Cleveland  Electric 
Illuminating  Company,  and  Centerior 
Service  Company,  the  licensees  for 
Davis-Besse)  and  Ohio  Edison 
Company.  The  merger  would  result  in 
the  formation  of  a  new  single  holding 
company,  FirstEnergy  Corporation. 

The  proposed  action  is  in  accordance 
with  the  Toledo  Edison  Company  and 
Centerior  Service  Company  request  for 
approval  dated  December  13, 1996. 
Supplemental  information  was 
submitted  by  letter  dated  February  14, 
1997. 

The  Need  for  the  Pmposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
indirect  transfer  of  the  license  discussed 
above.  According  to  the  licensees,  the 
luiderlying  transaction  is  needed  to 
create  a  stronger,  more  competitive 
enterprise  that  is  expected  to  save  over 
$1  billion  over  the  first  10  years  of 
FirstEnergy  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 
there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1,  dated 
October  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  18, 1997,  the  staff  consulted 
with  the  Ohio  State  official,  Carol 
O'Claire,  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Toledo  Edison 
Company  and  Centerior  Service 
Company  submittal  dated  December  13, 
1996,  supplemented  by  letter  dated 
February  14. 1997.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
University  of  Toledo,  William  Carlson 
Library,  Government  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Alia  G.  HansBO, 

Project  Manager,  Project  Directorate  ms, 
LHvision  of  Reactor  Projects  WIV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-12466  Filed  5-12-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Propoaed  Generic  Latter  Potsntial  for 
Degradation  of  the  Emergency  Core 
Cooling  System  and  the  Containmant 
Spray  Sj^Aam  After  a  Loaa-of-Coolant 
Accldant  Bacauae  of  Construction  and 
Prolscthra  Coating  Defldenclas  and 
Foreign  Malarial  In  ttie  Containment 
(TAC  Na  M97146) 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  opporttmity  for  public 
comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  to  licensees  of  operating 
nuclear  power  reactors  regarding  the 
potential  for  degradation  of  the 
emergency  core  cooling  system  (ECCS) 
and  the  containment  spray  system  (CSS) 
after  a  loss-of-coolant  accident  (LOCA) 
because  of  construction  and  protective 
coating  deficiencies  and  foreign  material 
that  may  be  present  in  the  containment 
The  NRC  is  issuing  this  generic  letter  to 
alert  licensees  to  the  fact  that  foreign 
material  continues  to  be  found  inside 
operating  nuclear  power  plant 
containments.  During  a  design  basis 
LOCA,  this  foreign  material  could  block 
the  ECCS  or  safety-related  CSS  flow 
path  or  damage  ECCS  or  safety-related 
CSS  equipment.  In  addition, 
construction  deficiencies  and  problems 
with  the  material  condition  of  ECCS 
systems,  s&uctures,  and  components 
(SSCs)  inside  the  containment  continue 
to  be  found.  Design  deficiencies  also 
have  been  found  which  could 
potentially  degrade  the  ECCS  or  safety- 
related  CSS.  No  actions  or  information 
are  requested  regarding  these  issues. 
The  NRC  has  issued  many  previous 
generic  communications  on  this  subject 
and  expects  licensees  to  have 
considered  possible  actions  at  their 
facilities  to  address  these  concerns. 

The  NRC  is  also  issuing  this  generic 
letter  to  alert  licensees  to  the  problems 
associated  with  the  material  condition 
of  protective  coatings  inside  the 
containment  and  to  request  information 
under  10  CFR  50.54(f)  to  evaluate  their 
programs  for  ensuring  that  protective 
coatings  do  not  detach  from  their 
substrate  during  a  design  basis  LOCA 
and  interfere  with  the  operation  of  the 
ECCS  and  the  safety-related  CSS.  The 
NRC  intends  to  use  this  information  to 
assess  whether  current  regulatory 
requirements  are  being  correctly 
implemented  and  whether  they  should 
be  revised. 

The  NRC  expects  addressees  to  ensure 
that  the  ECCS  and  the  safiaty-related  CSS 
remain  capable  of  performing  their 
intended  safety  functions.  The  NRC  will 
conduct  inspections  to  ensure 
compliance  with  existing  licensing 
bases  and  respond  to  discovered 
inadequacies  with  aggressive 
enforcement  consistent  with  its 
enforcement  policy. 

The  NRC  is  seeking  comment  from 
interested  parties  regarding  both  the 
technical  and  r^ulatory  aspects  of  the 
proposed  generic  letter  presented  imder 
the  SUPPLEMBITARY  MFOHMATKM 
heading. 


The  proposed  generic  letter  was 
endorsed  by  the  Committee  to  Review 
Generic  Requirements  (CRGR)  on  May  5, 
1997.  The  relevant  information  that  was 
sent  to  the  CRGR  will  be  placed  in  the 
Public  Document  Room.  The  NRC  will 
consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter.  The  final 
evaluation  by  the  NRC  will  include  a 
review  of  the  technical  position  and,  as 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  be  issued  by  the  NRC,  it  will 
become  available  for  public  inspection 
in  the  Public  Document  Room. 
DATES:  Comment  period  expires  June  27, 
1997.  Conunents  submitted  after  this 
date  will  be  considered  If  it  is  practical 
to  do  so;  assurance  of  consideration  can 
only  be  given  for  those  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  am  to 
4:15  pm.  Federal  woikdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW,  (Lower 
Level),  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT: 
Richard  M.  Lobel  (301)  415-2865  or 
James  A.  Davis  (301)  415-2713. 

SUPPLEMENTARY  MFORMATION: 

NRC  Generic  Letter  97-XX:  Potential 
for  Degradation  of  the  Emergency  Core 
Cooling  System  and  the  Containment 
Spray  System  After  a  Loae-of-Coolant 
Accident  Because  of  Constmction  and 
Protective  Coating  Deficiencies  and 
Foreign  Material  in  tlw  Containmeot 

Addressees 

All  holders  of  operating  licenses  for 
nuclear  power  reactors,  except  those 
who  have  permanently  ceased 
opmations  and  have  certified  that  fiiel 
has  been  permanently  removed  from  the 
reactor  vesseL 

Purpoae 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  for  several  reasons.  It 
alerts  addressees  that  foreign  material 
continues  to  be  found  inside  operating 
nuclear  power  plant  containments. 
During  a  design  basis  loss-of-coolant 
accident  (DB  LOCA).  this  foreign 
material  could  block  an  emergmcy  core 
cooling  system  (ECCS)  or  safsty-related 
containment  spray  system  (CSS)  flow 
path  or  damage  ECCS  or  safety-related 


UMI 
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CSS  equipment.  In  addition, 
construction  deficiencies  and  problems 
with  the  material  condition  of  ECCS 
systems,  structures,  and  components 
(SSCs)  inside  the  containment  continue 
to  be  found.  Design  deficiencies  also 
have  been  found  which  could 
potentially  degrade  the  ECCS  or  safety- 
related  CSS.  No  actions  or  information 
are  requested  regarding  these  issues. 
The  NRC  has  issued  many  previous 
generic  communications  on  this  subject, 
as  discussed  later  in  this  generic  letter, 
and  expects  the  addressees  to  have 
considered  possible  actions  at  their 
facilities  to  address  these  concerns. 

The  NRC  is  also  issuing  this  generic 
letter  to  alert  the  addressees  to  the 
problems  associated  with  the  material 
condition  of  protective  coatings  inside 
the  containment  and  to  request 
information  under  10  CFR  50.54(f)  to 
evaluate  the  addressees'  programs  for 
ensuring  that  protective  coatings  do  not 
detach  from  their  substrate  during  a  DB 
LOCA  and  interfere  with  the  operation 
of  the  ECCS  and  the  safety-related  CSS. 
The  NRC  intends  to  use  this  information 
to  assess  whether  current  regulatory 
requirements  are  being  correctly 
implemented  and  whether  they  should 
be  revised. 

The  NRC  expects  addressees  to  ensure 
that  the  ECCS  and  the  safety-related  CSS 
remain  capable  of  performing  their 
intended  safety  functions.  The  NRC  will 
conduct  inspections  to  ensure 
compliance  with  existing  licensing 
bases  and  respond  to  discovered 
inadequacies  with  aggressive 
enforcement  consistent  with  its 
enforcement  policy. 

Background 

Foreign  Material  Exclusion, 
Construction  Deficiencies  and  Design 
Deficiencies 

In  some  recent  events,  foreign 
material,  which  could  have  affected  the 
operation  of  the  ECCS,  was  discovered 
inside  the  containment.  As  part  of  its 
review  of  these  events,  the  NRC  staff 
reviewed  the  history  of  such  events  and 
identified  several  related  problems. 

These  events  are  discussed  in 
Appendix  A  to  this  generic  letter.  A 
more  complete  list  of  the  previous 
events  is  provided  in  Appendix  B.  As 
discussed  in  Appendix  A,  almost  all  of 
these  events  have  been  the  subject  of 
previous  NRC  generic  communications 
and  licensee  event  reports  (LERs).  The 
following  types  of  problems  continue  to 
occur. 

(1)  Foreign  material  has  been  found  in 
areas  of  the  containment  where  it  could 
be  transported  to  the  sump(s)  or  the 
suppression  pool  and  potentially  aSect 


the  operation  of  the  ECCS  or  safety- 
related  CSS.  Such  material  has  also  been 
found  in  PWR  sumps,  in  BWR 
suppression  pools  and  downcomers, 
and  in  safety-related  pumps  and  piping. 

(2)  Deficiencies  have  been  found  in 
the  construction  of  the  ECCS  sumps  or 
strainers.  These  deficiencies,  which 
could  have  impaired  the  operation  of 
the  ECCS  or  the  safety-related  CSS, 
include  missing  screens,  unintended 
openings  in  screens,  and  screens  that 
are  incorrectly  sized. 

(3)  Problems  have  also  been  found 
with  the  material  condition  of  sumps  or 
suction  strainers,  potentially  impairing 
the  operation  of  the  ECCS  or  safety- 
related  CSS.  These  problems  include 
deformed  suction  strainers  and 
unintentional  flow  paths  created  by 
missing  grout. 

(4)  Design  deficiencies  have  been 
found,  including  valves  in  flow  lines 
with  clearances  smaller  than  the  sump 
screen  mesh  size  and  strainers  with  a 
flow  area  smaller  than  required. 

(5)  There  have  been  two  incidents, 
described  in  LERs,  in  which  doors  to 
emergency  sump  structures  were  left 
open  when  ECCS  and  safety-related  CSS 
operability  was  required  by  the 
technical  specifications. 

The  Discussion  section  of  this  generic 
letter  discusses  the  regulatory  and  safety 
basis  for  these  concerns. 

It  is  evident  that  past  NRC  generic 
communications  have  not  been 
completely  effective  in  achieving  an 
acceptable  level  of  control  of  these 
problems.  Nevertheless,  the  NRC 
expects  that  licensees  will  ensure  that 
the  ECCS  and  safety-related  CSS  remain 
capable  of  performing  their  intended 
safety  functions. 

The  NRC  plans  to  further  emphasize 
this  issue  by  conducting  inspections  to 
ensure  compliance  with  the  existing 
plant  licensing  basis  and  to  respond  to 
discovered  inadequacies  with  aggressive 
enforcement  consistent  with  the  NRC 
enforcement  policy. 

Protective  Coatings 

Protective  coatings  inside  nuclear 
power  plant  containments  serve  three 
general  purposes.  Protective  coatings  are 
applied  to  steel,  aluminum,  and 
galvanized  surfaces  to  control  corrosion. 
Protective  coatings  are  applied  to 
surfaces  to  control  radioactive 
contamination  levels.  Protective 
coatings  are  also  applied  to  protect 
surfaces  from  erosion  and  wear. 

Protective  coatings  inside  the 
contaiiunent  and  the  regulatory 
requirements  and  guidance  for  their  use 
are  discussed  in  Appendix  C. 

Qualified  protective  coatings  are 
capable  of  adhering  to  their  substrate 


during  a  DB  LOCA  in  order  to  minimize 
the  amount  of  material  which  can  reach 
the  emergency  sump  screens  or  suction 
strainers  and  clog  them.  Not  all  coatings 
inside  the  contaiiunent  are  qualified. 
The  amount  of  unqualified  coatings 
must  be  limited  since  the  unqualified 
coatings  ire  assumed  to  detach  from 
their  substrates  during  a  DB  LOCA  or 
steam  line  break  and  may  be  transported 
to  the  emergency  sump  screens  or 
suction  strainers. 

In  some  cases,  coatings  which  should 
have  been  qualified  failed  during 
normal  operation.  Some  of  these  events 
are  discussed  in  Appendix  D. 

Discussion 

NRC  regulations  in  10  CFR  50.46 
require  that  licensees  design  their  ECCS 
to  provide  long-term  cooling  capability 
so  that  the  core  temperature  can  be 
maintained  at  an  acceptably  low  value 
and  decay  heat  can  be  removed  for  the 
extended  period  required  by  the  long- 
lived  radioactivity  remaining  in  the 
core.  This  criterion  must  be 
demonstrated  while  assuming  the  most 
conservative  single  failure.  Some 
addressees  may  credit  CSSs  for  pressure 
and  radioactive  source  term  reduction 
as  part  of  the  licensing  basis.  These 
CSSs  may  also  take  suction  from  the 
suppression  pools  or  emergency  sumps. 

Foreign  materials,  degraded  coatings 
inside  the  containment  that  detach  from 
their  substrate,  and  ECCS  components 
not  consistent  with  their  design  basis, 
along  with  LOCA-generated  debris,  are 
potential  common-cause  failure 
mechanisms  which  may  clog  suction 
strainers,  siunp  screens,  filters,  nozzles, 
and  small-clearance  flow  paths  in  the 
ECCS  and  safety-related  CSS  and 
thereby  interfere  with  the  long-term 
cooling  function. 

Qualified  coatings  used  inside 
contaiiunent  must  be  demonstrated  to 
be  capable  of  withstanding  the 
environmental  conditions  of  a 
postulated  DB  LOCA  without  detaching 
from  their  substrates  (detached  coatings 
may  then  be  transported  to  the  sumps  or 
strainers  and  cause  or  contribute  to  flow 
blockage).  The  LERs  and  NRC 
inspection  reports  described  in 
Appendix  D  of  this  generic  letter 
provide  evidence  of  weaknesses  in 
addressee  programs  with  regard  to 
applications  of  protective  coatings  for 
Class  I  service.  These  weaknesses 
include  deficiencies  in  addressee 
programs  to  (1)  Control  the  preparation 
and  cleanliness  of  the  substrate  before  ' 
the  coatings  are  applied,  (2)  control  the 
preparation  of  paint  before  its 
application,  (3)  control  the  dry  film 
thickness  of  coatings  applied  to  the 
substrate.  (4)  monitor  for  and  control  the 


use  of  excessive  amounts  of  unqualified 
coatings  inside  the  containment,  (5) 
monitor  the  status  of  "qualified" 
coatings  already  applied  to  the  surfaces 
of  the  containment  structure  and  to 
other  equipment  inside  the 
containment,  and  (6)  assess  the  safety 
significance  of  coatings  inside 
containment  that  have  been  determined 
to  detach  from  their  substrate  and  to 
repair  these  coatings,  if  necessary. 

The  NRC  has  issued  a  number  of 
generic  communications  on  various 
aspects  of  the  potential  for  the  loss  of 
the  ECCS  and  safety-related  CSS  as  a 
result  of  strainer  clogging  and  debris 
blockage.  These  generic 
communications  are  listed  in  Appendix 
E.  The  basic  safety  concern  applies  to 
both  PWRs  and  BWRs.  These  events, 
discussed  in  these  generic 
communications,  as  well  as  similar 
events  described  in  LERs  and  NRC 
inspection  reports',  demonstrate  the 
need  for  a  strong  foreign  material 
exclusion  (FME)  program  in  all  areas  of 
PWRs  and  BWRs  that  may  contain 
materials  that  could  interfere  with  the 
successful  operation  of  the  ECCS.  Other 
events  demonstrate  the  need  to  ensure 
the  correct  design  and  to  maintain  the    ' 
material  condition  of  emergency  core 
cooling  system  and  safety-related 
containment  spray  system  SSCs. 
including  the  suppression  pools,  ECCS 
strainers  and  sumps,  and  the  protective 
coatings  inside  containment. 

The  requirements  of  10  CFR  Part  50, 
Appendix  B,  are  germane  to  this  issue. 

The  maintenance  rule,  10  CFR  50.65, 
"Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,"  includes  in  its  scope  all 
safety-related  SSCs,  and  those  non- 
safety-related  SSCs  that  fall  intQ  the 
following  categories:  (1)  Those  that  are 
relied  upon  to  mitigate  accidents  or 
transients  or  are  used  in  plant 
emergency  operating  procedures;  (2) 
those  whose  failure  could  prevent 
safety-related  SSCs  fixim  fulfilling  their 
safety-related  function;  and  (3)  those 
whose  failure  could  cause  a  reactor 
scram  or  an  actuation  of  a  safety-related 
system. 

The  PWR  sumps  and  BWR  strainers 
are  included  within  the  scope  of  the 
maintenance  rule. 

To  the  extent  that  protective  coatings 
meet  these  scoping  criteria,  they  are 
within  the  scope  of  the  maintenance 
rule. 

The  maintenance  rule  requires  thaf 
licensees  monitor  the  effectiveness  of 
maintenance  for  these  protective 
coatings  (as  discrete  systems  or 
components  or  as  part  of  any  SSC)  in 
accordance  with  paragraph  (a)(1)  or 
(a)(2)  of  10  CFR  50.65.  as  appropriate. 


The  NRC  expects  all  addressees  to 
have  programs  and  procedures  in  place 
to  ensure  that  the  ECCS  and  the  saifety- 
related  CSS  are  not  degraded  by  foreign 
inaterial  in  the  containment,  that  the 
ECCS  and  the  safety-related  CSS  are 
consistent  with  their  design  and 
licensing  bases,  and  that  sumps, 
strainers,  and  coatings  are  in  good 
material  condition.  The  staff  may 
evaluate  the  condition  of  sumps, 
strainers  and  protective  coatings  as  a 
part  of  maintenance  rule  inspections. 

The  NRC  has  conducted  numerous 
inspections  in  the  areas  addressed  by 
this  generic  letter,  fdr  example,  the  NRC 
issued  Technical  Instruction  2515/125, 
"Foreign  Material  Exclusion  Controls," 
on  August  25, 1994.  Violations  have 
been  identified  and  appropriate 
enforcement  action  has  been  taken  in 
accordance  with  the  NRC's  Enforcement 
Policy  (NUREG-1600,  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions:  Enforcement 
Policy").  A  list  of  significant 
enforcement  actions  is  provided  in 
Appendix  F  of  this  generic  letter.  The 
NRC  intends  to  continue  to  conduct 
inspections  in  order  to  ensure 
compliance  with  the  existing  licensing 
basis  and  to  respond  to  discovered 
inadequacies  with  aggressive 
enforcement  consistent  with  the  NRC 
Enforcement  Policy. 

The  NRC  will  consider  violations  in 
this  area  as  significant  regulatory 
failures  and  will,  accordingly,  consider 
categorizing  inadequacies  at  least  as 
Severity  Level  III  violations.  The  NRC 
will  also  consider  the  long  history  of 
generic  communications  on  this  issue  as 
prior  notice  to  licensees  when  the 
agency  assesses  civil  penalties  in 
accordance  with  Section  VI.B.2  of  the 
Enforcement  Policy.  Finally, 
notwithstanding  the  normal  civil 
penalty  assessment,  the  NRC  will 
consider  whether  the  circumstances  of 
the  case  warrant  escalation  of 
enforcement  sanctions  in  accordance 
with  Section  VII. A.  1  of  the  Enforcement 
Policy. 

If  in  the  course  of  assessing  the 
effectiveness  of  the  plant-specifc  FME 
program  or  preparing  a  response  to  the 
requested  information  it  is  determined 
that  a  facility  is  not  in  compliance  with 
the  Commission's  rules  or  regulations, 
the  addressees  are  expected  to  take 
whatever  actions  are  deemed 
appropriate  in  accordance  with 
requirements  stated  in  Appendix  B  to  10 
CFR  50  and  as  required  by  the  plant 
technical  specifications  to  restore  the 
facility  to  compliance. 


Required  Information 

Within  75  days  of  the  date  of  this 
generic  letter,  addressees  are  required  to 
submit  a  written  response  that  includes 
the  following  information: 

(1)  A  summary  description  of  the 
plant-specific  program  implemented  to 
ensure  that  Class  I  protective  coatings 
used  inside  the  containment  are 
procured,  applied,  and  maintained  in 
compliance  with  applicable  regulatory 
requirements  and  the  plant-specific 
licensing  basis  for  the  facility.  Include  a 
discussion  of  how  the  plant-specific 
program  meets  the  applicable  criteria  of 
10  CFR  Part  50,  Appendix  B,  as  well  as 
information  regarding  any  applicable 
standards,  plant-specific  procedures  or 
other  guidance  used  for  (a)  Controlling 
the  procurement  of  coatings  and  paints 
used  at  the  facility;  (b)  the  qualification 
testing  of  protective  coatings;  and  (c) 
surface  preparation,  application, 
surveillance,  and  maintenance  activities 
for  protective  coatings. 

(2)  Information  demonstrating 
compliance  with  your  plant-specific 
licensing  basis  related  to  tracking  the- 
amount  of  unqualified  coatings  inside 
the  containment  and  for  assessing  the 
impact  of  potential  coating  debris  on  the 
operation  of  safety-related  SSCs  during 
a  postulated  DB  LOCA. 

Include  the  following  information  in 
the  discussion  to  the  extent  it  is 
available: 

(a)  The  date  and  findings  of  the  last 
assessment  of  coatings,  and  the  planned 
date  of  the  next  assessment  of  coatings 

(b)  The  limit  for  the  amount  of 
unqualified  protective  coatings  allowed 
in  the  containment  and  how  this  limit 
is  determined.  Discuss  any 
conservatisms  in  the  method  used  to 
determine  this  limit. 

(c)  If  a  commercial-grade  dedication 
program  is  being  used  at  your  focility  for 
dedicating  commercial-grade  coatings 
for  Class  I  applications  inside  the 
containment,  describe  why  the  program 
is  sufficient  to  qualify  such  a  coating  for 
Class  I  service.  Identify  what  standards 
or  other  guidance  are  currenUy  being 
used  to  dedicate  containment  coatings 
at  your  facility. 

(d)  If  a  commercial-grade  dedication 
program  is  not  being  used  at  your 
facility  for  qualifying  and  dedicating 
commercial-grade  coatings  for  use 
inside  containment  for  Class  I 
applications,  provide  the  regulatory  and 
safety  basis  for  hot  controlling  these 
coatings  in  accordance  with  such  a 
program.  Additionally,  explain  why  the 
facUify's  licensing  basis  does  not  require 
such  a  program. 

Address  the  required  written 
information  to  the  U.S.  Nuclear 
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Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555-0001.  under  oath  or 
affinnation  under  the  provisions  of 
Section  182a,  Atomic  Energy  Act  of 
1954,  as  amended,  and  10  CFR  50.54(f). 
This  information  will  enable  the 
Commission  to  determine  whether  the 
license  should  be  modified,  suspended, 
or  revoked.  In  addition,  submit  a  copy 
of  the  written  information  to  the 
appropriate  regional  administrator. 

Backfit  Diacusrion 

This  generic  letter  requires 
information  from  the  addressees  under 
the  provisions  of  Section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  Part  50.54(f).  This  generic 
letter  does  not  constitute  a  backfit  as 
defined  in  10  CFR  50.109(a)(1)  since  it 
does  not  impose  modifications  of  or 
additions  to  systems,  structures,  and 
components  or  to  design  or  operation  of 
an  addressee's  facility.  It  also  does  not 
impose  an  interpretation  of  the 
Commission's  rules  that  is  either  new  or 
difiierent  bom  a  previous  staff  position. 
The  staff  has,  therefore,  not  performed 
a  backfit  analysis. 

Reasons  for  Information  Request 

This  generic  letter  transmits  an 
information  request  pursuant  to  the 
provisions  of  Section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  50.54(f)  for  the  purpose  of 
verifying  compliance  with  applicable 
regulatory  requirements.  Specifically, 
the  requested  information  will  enable 
the  NRC  staff  to  determine  whether  the 
addressees'  protective  coatings  inside 
the  contaiiunent  comply  and  conform 
with  the  current  licensing  basis  for  their 
respective  facilities  and  whether  the 
regulatory  requirements  pursuant  to  10 
CFR  50.46  are  met. 

Protective  coatings  are  necessary 
inside  containment  to  control 
radioactive  contamination  and  to 
protect  siufaces  from  erosion  and 
corrosion.  Detachment  of  the  coatings 
from  the  substrate  may  make  the  EOCS 
unable  to  satisfy  the  requirement  of  10 
CFR  50.46(b)(5)  to  provide  long-term 
cooling  and  make  the  safety-related  CSS 
unable  to  satisfy  the  plant-specific 
licensing  basis  by  controlling 
containment  pressure  and  radioactivity 
following  a  LOCA. 

Appendix  A — Discasnoii  of  Eventa  Related 
to  woes  Svmps  and  Strainer*  Including 
Foreign  Malnial  Inside  tlie  Containment 
and  Gonstmction  and  Design  DB6ciencies 

On  November  16, 1988,  the  NRC  issued 
Information  Notice  (IN)  88-87,  "Pump  Wear 
and  Foreign  Objects  in  Plant  Piping 
Systems."  concerning  several  incidents  in 
which  the  potential  existed  for  a  flow 


reduction  as  a  result  of  pump  wear  and 
foreign  objects  in  plant  piping  systems.  In 
one  of  these  incidents,  the  licensee  found 
foreign  objects  in  a  temporary  pump 
discharge  cone  strainer.  The  licensee 
investigated  further  and  found  foreign 
objects,  dating  to  early  construction 
modifications,  in  the  sump.  In  addition, 
various  deficiencies  were  found  in  the  sump 
screens. 

On  November  21, 1989.  the  NRC  issued  IN 
89-77,  "Debris  in  Containment  Emergency 
Sumps  and  Incorrect  Screen  Configurations," 
which  discussed  loose  parts  and  debris  in  the 
containment  sumps  of  three  pressurized- 
water  reactors  (PWRs),  Surry  Units  1  and  2 
and  Trojan.  At  Surry  Units  1  and  2,  some  of 
the  debris  was  large  enough  to  cause  pump 
damage  or  flow  degradation.  In  addition, 
some  of  the  screens  had  gaps  large  enough  to 
allow  additional  loose  material  to  enter  the 
stunp.  The  licensee  found  that  screens  that 
separate  the  redundant  trains  of  the  inside 
recirculation  spray  system  were  missing  at 
both  units.  At  Trojan,  the  licensee  discovered 
debris  in  the  sump.  Some  debris  was  found 
after  containment  closeout.  In  addition,  still 
later,  before  startup,  the  NRC  identified 
missing  portions  of  the  sump  top  screen  and 
iimer  screen.  IN  69-77  also  reptorted  that  in 
1980  the  Trojan  licensee  found  a  welding  rod 
jammed  between  the  impeller  and  the  casing 
ring  of  a  residual  heat  removal  pump. 

On  December  23, 1992,  the  NRC  issued  IN 
92-85,  "Potential  Failures  of  Emergency  Core 
Cooling  Systems  Caused  by  Foreign  Material 
Blockage,"  which  alerted  licensees  to  events 
at  two  PWRs.  In  these  events,  foreign 
material  blocked  flow  paths  within  the  ECCS 
safety  injection  and  containment  spray 
pumps  so  that  the  pumps  could  not  produce 
adequate  flow. 

On  April  26. 1993,  and  May  6, 1993,  the 
NRC  issued  IN  93-34.  "Potential  for  Loss  of 
Emergency  Cooling  Function  Due  to  a 
Combination  of  Operational  and  Post-LOCA 
Debris  in  Contaiimient,"  and  its  supplement 
In  these  information  notices,  the  NRC 
described  several  instances  of  clogged  EQUS 
pump  strainers,  including  two  events  at  the 
Perry  Nuclear  Power  Plant,  a  domestic 
boiling-water  reactor  (BWR).  In  the  first  Perry 
event,  residual  heat  removal  (RHR)  strainers 
were  clogged  by  operational  debris  consisting 
of  "general  maintenance-type  material  and  a 
coating  of  fine  dirt."  After  cleaning  the 
strainers  in  January  1993,  the  licensee 
discovered  that  RHR  A  and  B  strainers  were 
deformed.  The  strainers  wexe  replaced.  The 
second  Perry  event  involved  an  RHR  pump 
test  which  was  run  after  a  plant  transient  in 
March  1993.  Pump  suction  pressure  dropped 
to  0  iO^a  (0  psig).  No  change  in  pump  flow 
rate  was  observed.  Material  found  on  the 
strainer  screen  was  analyzed  and  found  to 
consist  of  glass  fibers  from  temporary  drywell 
cooling  filters  that  had  been  inadvertently 
dropped  into  the  suppression  pool  and 
corrosion  products  that  had  been  filtered 
from  the  pool  by  the  glass  fibers  adhering  to 
the  surface  of  the  strainer.  This  significantly 
increased  the  pressure  drop  across  the 
strainer. 

In  response  to  these  two  events,  the 
licensee  for  Perry  increased  the  suction 
strainer  area,  provided  suction  strainer 


backflush  capabiUty,  and  improved  measures 
to  keep  the  suppression  pool  cleaiL 

On  May  11, 1993,  the  NRC  issued  Bulletin 
93-02,  "Debris  Plugging  of  Emergency  Core 
Cooling  Suction  Strainers,"  which  requested 
that  both  PWR  and  BWR  addressees  (1) 
identify  fibrous  air  filtera  and  other 
temporary  sources  of  fibrous  material  in 
contaiiunent  not  designed  to  withstand  a 
loss-of-coolant  accident  (LOCA)  and  (2)  take 
prompt  action  to  remove  the  foreign  matter 
and  ensure  the  functional  capability  of  the 
ECCS.  All  addressees  have  responded  to  the 
bulletin,  and  the  NRC  staff  has  completed  its 
review  of  their  responses. 

The  licensee  for  Arkansas  Nuclear  One, 
Unit  2.  reported  by  Licensee  Event  Report 
(LER)  93-002-00.  dated  November  22. 1993, 
that  the  containment  sump  integrity  was 
inadequate  to  keep  foreign  material  out. 
Holes  in  the  masoiuy  grout  below  the  sump 
screen  assembly  would  have  let  water  into 
the  sump  without  l>eing  screened.  The 
licensee  attributed  this  condition  to  bilure  to 
implement  design  basis  requirements  for  the 
sump  during  initial  plant  construction.  The 
holes  were  difficult  to  detect.  The  holes 
appeared  to  be  part  of  the  design  because  of 
their  uniform  spacing  and  because  they  were 
"somewhat  recessed  *   *  *  such  that  to  see 
the  holes  they  must  be  viewed  from  near  the 
floor  or  hom  a  significant  distance  away  from 
the  sump." 

On  August  12. 1994,  the  NRC  issued  IN 
94-57,  "Delnis  in  Containment  and  the 
Residual  Heat  Removal  System."  which 
alerted  operating  reactor  licensees  to 
additional  instances  of  degradation  of  ECCS 
components  because  of  debris.  At  River  Bend 
Station,  the  licensee  foimd  a  plastic  bag  on 
an  RHR  suction  strainer.  At  Quad  Cities 
Station,  Unit  1,  on  )uly  14. 1994,  the  remains 
of  a  plastic  bag  were  found  shredded  and 
caught  within  the  anti-cavitation  trim  of  an 
RHR  test  return  valve.  Subsequent  to  that 
event  at  Quad  Cities,  Unit  1.  the  licensee 
observed  reduced  flow  from  the  "C"  RHR 
pump  and.  upon  further  investigation,  found 
a  10-cm  (4-in.)  diameter  wire  brush  wheel 
and  a  piece  of  metal  wrapped  around  a  vane 
of  the  pump. 

On  January  25. 1995,  the  NRC  issued  IN 
95-06,  "Potential  Blockage  of  Safety-Related 
Strainere  by  Material  Brought  Inside 
Containment,"  which  discussed  a  concern 
that  plastic  or  fibrous  material,  brought 
inside  the  containment  to  reduce  the  spread 
of  loose  contamination,  to  identify 
equipment,  or  for  cleaning  purposes,  may 
collect  on  screens  and  strainers  and  block    ' 
core  cooling  systems.  Several  examples  were 
cited. 

On  October  4. 1995.  the  NRC  issued  IN  95- 
47,  "Unexpected  Opening  of  a  Safety /Relief 
Valve  and  Complications  Involving 
Suppression  Pool  Cooling  Strainer 
Blockage,"  which  discussed  an  event  on 
September  11, 1995,  at  the  Limerick 
Generating  Station,  Unit  1 ,  during  which  a 
safety/relief  valve  discharged  to  the 
suppression  pooL  The  operators  started  an 
RHR  pump  in  the  suppression  pool  cooling 
mode.  After  30  minutes,  fluctuating  motor 
current  and  flow  were  observed.  Subsequent 
iiupection  of  the  strainers  foimd  them 
covered  with  a  "mat"  of  fibrous  material  and 


sludge  (corrosion  products)  from  the 
suppression  pool.  The  licensee  removed 
approximately  635  kg  (1400  lb)  of  debris  from 
the  Unit  1  pool.  A  similar  amount  of  debris 
had  been  removed  earlier  from  the  Unit  2 
pool.  A  supplement  to  IN  95—47  was  issued 
on  November  30, 1995. 

On  October  17, 1995,  the  NRC  issued  NRC 
Bulletin  95-02,  "Potential  Clogging  of  a 
Residual  Heat  Removal  (RHR)  Pump  Strainer 
While  Operating  in  Suppression  Pool  Cooling 
Mode,"  which  discussed  the  Limerick  Unit  1 
event  and  requested  that  BWR  addressees 
review  the  operability  of  their  ECCS  and 
other  pumps  that  draw  suction  from  the 
suppression  pool  while  performing  their 
safety  function.  The  addressees'  evaluations 
were  to  take  into  consideration  suppression 
pool  cleanliness,  suction  strainer  cleanliness, 
and  the  effectiveness  of  the  addressees' 
foreign  material  exclusion  (FME)  practices.  In 
addition,  BWR  addressees  were  requested  to 
implement  appropriate  procedural 
modifications  and  other  actions  (e.g., 
suppression  pool  cleaning),  as  necessary,  in 
order  to  minimize  the  amounts  of  foreign 
material  in  the  suppression  pool,  drywell. 
and  containment  BWR  addressees  were  also 
requested  to  verify  their  operahiUty 
evaluation  through  appropriate  testing  and 
inspection. 

On  February  10. 1996.  the  NRC  issued  IN 
96-10.  "Potential  Blockage  by  Delnis  of 
Safety  System  Piping  Which  Is  Not  Used 
During  Normal  Operation  or  Tested  During 
Surveillances,"  which  discussed  debris 
blockage  in  ECCS  lines  taking  suction  from 
the  contaiiunent  sumps  at  a  PWR  in  Spain. 
In  one  of  the  two  partially  blocked  lines, 
almost  half  the  flow  area  of  the  pipe  was 
blocked  off;  the  other  line  was  less  blocked. 
Upon  further  investigation,  Spanish 
regulators  found  that  many  sections  of  piping 
in  both  PWRs  and  BWRs  are  only  called 
upon  to  fimction  during  accident  conditions 
and  are  not  used  during  normal  operation  or 
tested  during  functional  surveillance  tests. 
The  licensee  in  this  case  concluded  that  the 
safety  significance  was  low  because  the 
partial  blockage  of  the  lines  would  not  have 
prevented  the  ECCS  from  providing  sufficient 
core  cooling.  However,  it  was  also  noted  that 
some  of  the  debris  could  have  been  entrained 
in  the  water  flow  and  could  have  detrimental 
effects  on  other  parts  of  the  system  (e.g., 
pump  and  valve  components  and  heat 
exchangers). 

In  addition,  in  LER  96-005,  the  Ucensee  for 
the  H.B.  Robinson  Steam  Electric  Plant,  Unit 
2,  reported  finding  an  item  of  debris  larger 
than  the  ^/ts-inch  diameter  of  the  holes  in  the 
containment  spray  nozzle  in  a  pipe  in  the 
sump. 

In  LER  96-007,  the  Ucensee  for  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  1, 


reported  a  radiograph  inspection  finding  that 
openings  in  the  Di^lo  Cuiyon  plant's  3.81- 
cm  (V/i  in.)  centrifugal  charging  pump 
runout  protection  manual  tluotUe  valves  and 
safety  injection  (SI)  to  cold-leg  5.08-cm  (2-in.) 
manual  throtUe  valves  were  less  than  the 
0.673-cm  (0.265-inch)  diagonal  opening  in 
the  containment  recirculation  sump  debris 
screen.  Therefore,  debris  could  potentially 
block  chaiging  or  SI  flow  through  these 
throtUe  valves  during  the  recirculation  phase 
of  a  LOCA.  The  licensee  concluded  that  even 
with  a  postulated  blockage  of  the  throtUe 
valves,  the  RHR  system  flow  by  itself  would 
be  sufficient  to  maintain  adequate  core 
cooling  during  recirculation  following  a 
postulated  accident  As  a  corrective  action, 
the  Diablo  Canyon  Ucensee  stated  in  LER  9fr- 
007  that  the  system  would  be  modified  to 
ensiue  that  the  throttie  valve  clearance  is 
greater  than  the  mwximiim  sump  screen 
opening. 

After  reviewing  an  Institute  of  Nuclear 
Power  Operations  (INPO)  operational 
experience  report  on  this  event,  the  Ucensee 
for  Millstone  Nuclear  Station.  Unit  2, 
determined  that  eight  throttle  valves  in  the 
high-pressure  safety-injection  (HPSI)  system 
injection  lines  were  siiaceptible  to  the  feilure 
mechanism  described  in  the  Diablo  Canyon 
Nuclear  Power  Plant  LER  96-007.  This 
situation  is  discussed  in  NRC  IN  9&-27, 
"Potential  Clogging  of  High  Pressure  Safety 
Injection  Throttfe  Valves  During 
Recirculation,"  dated  May  1. 1996.  The 
Millstone  Unit  2  Ucensee  concluded  that  the 
type  of  debris  that  would  pass  through  the 
screen  openings  would  tend  to  be  of  low 
density  and  low  structural  strength  and  that 
material  of  this  type  would  be  reduced  in 
size  as  it  passed  through  the  HPSI  and 
containment  spray  pumps.  In  addition,  the 
differential  pressure  across  the  HPSI  system 
injection  valves  and  containment  spray 
nozzles  would  tend  to  force  through  the 
valves  or  nozzles  any  material  that  is 
"marginally  capable"  of  olwtructing  flow. 
These  conclusions  may  be  plant  specific  and 
may  not  be  appUcable  to  other  designs.  The 
Millstone  Unit  2  licensee  committed  to 
replace  the  sump  screen  with  one  that  is 
consistent  with  the  original  design. 

On  May  6, 1996.  the  NRC  issued  BuUetin 
96-03,  "Potential  Plugging  of  Emergency 
Core  Cooling  Suction  Strainers  by  Debris  in 
Boiling-Water  Reactors,"  which  requested 
actions  by  BWR  addressees  to  resolve  the 
issue  of  BWR  strainer  blockage  because  of 
excessive  buildup  of  debris  from  insulation, 
corrosion  products,  and  other  particulates, 
such  as  paint  chips  and  concrete  dust  The 
buUetin  proposed  four  options  for  dealing 
with  this  issue:  (1)  install  large-capacity 
passive  strainers,  (2)  instaU  self-cleaning 
strainers,  (3)  instaU  a  safety-related  backflush 


system  that  reUes  on  operator  action  to 
remove  debris  from  the  surface  of  the  strainer 
to  keep  it  from  clogging,  or  (4)  propose 
another  approach  that  ofiiers  an  equivalent 
level  of  assurance  that  the  ECCS  will  be  able 
to  perform  its  safety  function  following  a  . 
LOCA.  BWR  addressees  were  requested  to 
implement  the  requested  actions  of  Bulletin 
96-03  by  the  end  of  the  first  refueling  oatage 
beginning  after  January  1. 1997. 

On  October  30. 1996,  the  NRC  issued  IN 
96-59,  "Potential  Degradation  of  Post  Loss- 
of-Coolant  Recirculation  CapabiUty  as  a 
ResuU  of  Debris,"  to  alert  addressees  that  the 
suppression  pool  and  associated  components 
of  two  BWRs.  LaSalle  County  Station,  Unit  2, 
and  Nine  Mile  Point  Nuclear  Station,  Unit  2, 
were  found  to  contain  foreign  olijects  that 
could  have  impaired  successful  operation  of 
emergency  safety  systems  that  used  water 
from  the  suppression  pool.  In  particular, 
debris  was  fotmd  in  the  downcomsrs  (large- 
diameter  pipes  connecting  the  dryweU  to  the 
suppression  pool).  Although  the  Ucensee  for 
Nine  Mile  Point  Unit  2,  had  previously 
cleaned  the  suppression  pool,  the 
downcomers  had  not  l>een  insftected.  In 
addition,  the  Ucensee  found  debris  covers  in 
place  on  seven  of  the  eight  downcomers 
located  in  the  pedestal  area  direcUy  under 
the  reactor  vessel.  These  debris  coven  had 
been  in  place  since  construction.  LER  96-11- 
00  attributes  this  oversight  to  inadequate 
managerial  methods  and  to  environmental 
conditions  since  the  "accessibUity  of  the 
pedestal  area  downcomers  requires  removal 
of  grating  in  the  undervessel  area  and 
climbing  down  to  the  dimly  lit  subpile  floor. 
The  plastic  covers  on  the  downcomers  are 
not  visible  from  the  grating  elevation  because 
of  the  missile  shield  plates  above  the 
downcomer  floor  penetrations.  Furthermore, 
since  the  first  refueling  outage,  access  to  this 
area  has  been  limited  because  of  the  high 
contamiiution  levels  and  general  ALARA  (as 
low  as  reasonably  achievable  radiation  dose) 
considerations. ' ' 

Although  the  NRC  has  not  previously 
discussed  the  subject  in  a  generic 
communication,  licensee  event  reports  have 
been  submitted  regarding  the  loss  of  control 
of  containment  sump  access  hatches,  leaving 
them  open  dtiring  periods  when  ECCS  siunp 
integrity  was  required.  For  example,  the 
Uc^aaee  for  Diablo  Canyon  Nuclear  Power 
Plant  Unit  1.  in  LER  89-014-01,  discussed 
the  opening  of  the  sump  access  hatch  at 
various  times  at  power  "without  adequate 
consideration  of  ECCS  operabiUty."  LER  96- 
006  (WatU  Bar  Nuclear  Plant.  Unit  1) 
reported  that  an  operator  observed  a 
containment  sump  (trash  screen)  door  open 
while  ECCS  operabiUty  was  required. 


Appendix  B— Operali«ial  Events  Involroig  ECCS  and  Safaty-Relaled  Containment  Spray  Bscircolation  Flow  Paths 


Plant/rapoft 


Haddam  Neck  NRC  Inspection  Report  50-213/ 
96-08. 

North  Anna  Units  1  and  2  LER  84-006-00  

Millstone  Unit  1  LER  88-004-00 


Problenis  dwcuasod 


Six  55  drums  of  sludge  with  varying  amounts  of  debris  removed  from  ECCS  sump  (July  1975). 

Galvanized  ductwork  painted  witti  urxiualified  paint. 

Existing  suction  strainers  smaller  than  allowed  t)y  criteria  of  RG  1.82  Rev.1.  Strainers  will  be 
replaced  with  larger  strainers  If  Integrated  Safety  Assessment  Program  criteria  met 
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Plant/report 


Suny  Power  Station  Units  1  and  2  LER  88- 
017-01  IN  88-87  IN  89-77. 

Trojan  Nudear  Plant  LER  89-016-01  IN  89-77 


Diablo  Canyon  Unit  1  LER  89-014-01  IN  89-77 


TMIUnit  1. 
LER  90-002-00 

McGuire  Unit  1  LER  90-0112-00  

Calvert  Cliffs  Units  1  and  2  NRC  Inspection  Re- 
port IMarcfi  5,  1991. 
Diablo  Canyon  Unit  2  LER  91-012-00  

H.B.  Robinson  Unit  2  LER  92-013-00 

H.B.  Robinson  Unit  2  LER  92-018-00 

Pt  Beach  Unit  2  LER  92-003-01  IN  92-85  

Peny  Nudear  Plant  LER  93-011-00 
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Problems  discussed 


Susquehanna  Units  1  and  2  LER  93-007-00 
(Voluntary). 


Sequoyah  Unit  2  LER  93-02&-O0 


ANO  Unit  2  LER  93-002-00  IN  89-77  Supple- 
ment 1. 


ANO  Unit  1  LER  93-005-00  IN  89-77  Supple- 
menl  1. 


Sai  Onofre  Units  1  and  2  LER  93-010-00  (Vol- 
untary). 


Vemwnt  Yankee  LER  93-015-00 


South  Texas  Unit  1/2  LER  94-001-00 


Point  Beach  Unit  1  NRC  Inspection  Report  May 

6.  1994. 
LaSale  Unit  1  IN  94-57  - 


River  Bend  IN  94-67 


1.  Foreign  material  from  construction  activities  found  in  cone  strainer  of  redrculation  spray 
system.  Material  could  have  rendered  system  inoperable. 

2.  Gaps  in  sump  screens  since  initial  construction. 

1 .  Wire  mesh  screen  on  top  of  sump  trash  rack  not  installed. 
o  ScfG6n  ddrndQO 

3^  Significant  amount  of  debris  discovered  in  the  sump.  Could  have  caused  toss  of  a  portion  of 
ECCS. 

1 .  Debris  in  sump. 

2.  As-built  sump  configuration  not  in  accordance  with  design. 

3.  Safety  function  would  not  have  been  impaired. 

Modification  of  sump  access  hatches  left  holes  in  top  of  sump  screen  cage.  Potentially  could 

damage  pumps  or  dog  spray  nozzles. 
Loose  material  discovered  in  upper  containment  prior  to  entry  into  Mode  4.  Items  found  would 

not  have  made  ECCS  inoperable. 
Unit  2  sump  found  to  contain  25  lbs  dirt,  weld  slag,  pebbles,  etc.  Inspection  of  Unit  1  found 

less  than  l  lb.  debris.  Possible  minor  damage  to  ECCS  pumps. 

1.  Numerous  instances  of  material  left  unattended  or  abandoned  in  sump  level  of  containment 
(toois.  plastic  tool  bags,  dothing,  etc.). 

2.  Material  would  not  have  prevented  ECCS  recirculation  functton. 

"B"  safety  injedion  pump  reduced  flow  due  to  blockage  in  minimum  flow  redrculation  check 
vaNe  and  ftow  orifice  on  July  8,  1992.  "A"  pump  OK.  Foreign  material  also  found  in  refuel- 
ing water  storage  tank  (RWST).  * 

On  August  24,  1992,  foltowing  a  reader  trip,  "A"  and  "B"  safety  ir^ectkxi  pumps  inoperable 
due  to  reduced  ftow.  Found  during  unscheduled  surveillance  to  demonstrate  safety  injectton 
(SI)  operabiNty. 

September  18.  1992:  During  technfcal  spedficattons  (inservtoe)  testing  ol  the  "A"  containment 
spray  pump,  the  pump  was  declared  inoperable.  A  foam  rubber  plug  was  btoddng  pump 
suction.  Plug  removed  and  pump  tested  satisfadorily.  One  train  of  Unit  2  residual  heat  re- 
moval, safety  injedion  and  containment  spray  systems  inoperable  tor  entire  operating  cyde. 
Plug  was  part  of  a  cleanliness  bamer. 

May  1992:  During  refueling  outage  foreign  objects  discovered  in  the  containment  side  of  the 
suppresston  pool.  Fouling  of  reskJual  heat  removal  (RHR)  strainers  found.  Strainers  not 

January  1993:  RHR  "A"  and  "B"  strainers  found  deformed  (collapsed  inward  in  the  diredton  of 

the  flukj  ftow.  Strainers  replaced. 
March  1993:  RHR  "A"  and  "B"  operated  in  suppresston  pool  cooling  mode.  Pump  suction 

pressure  decreased.  CouW  have  compromised  tong-term  RHR  operation. 

1.  Assessing  impad  of  debris  and  con-osion  products  adhering  to  fibrous  materials  that  may 
be  distodged  by  a  pipe  break. 

2.  Devetoptng  procedures  to  backflush  strainers. 

Design  basis  limit  tor  unqualified  coatings  inside  containment  had  been  exceeded.  Addittonal 
quantity  of  unqualified  coatings  on  reader  coolant  pump  motor  plattorm  discovered.  Path  to 
ECCS  sump.  Screens  will  be  installed  before  startup. 

Seven  unscreened  holes  found  in  masonry  grout  betow  screen  assembly  of  ECCS  sump. 
CouW  potentiaJty  degrade  both  trains  of  the  high  pressure  coolant  injectton  system  and  con- 
tainment spray.  Had  prevtously  inspeded  sump  because  of  IN  89-77.  Dto  not  discover 
probtem.  NRC  estimate  of  incrementalincrease  in  core  damage:  3  xlO-o*. 

1 .  22  unscreened  6x3  pipe  openings  at  base  of  sump  curb.  Occurred  as  a  result  of  modifica- 
tion prior  to  initial  operatton. 

2.  Tears  In  screen. 

3.  Ftoor  drains  leading  to  sump  not  screened. 

4.  Licensee  estimated  increase  in  core  damage  frequency  5x10-«».  

1 .  Irregular  annular  gap  (awroximately  6)  surrounding  8  tow  temperature  overpressure  proteo- 
tton  system  discharge  line  penetrating  horizontal  steef  cover  plate. 

2.  Engineering  analysis  conduded  both  sump  trains  operable. 

1 .  Low  pressure  core  spray  suctton  strainers  smaller  than  cateutattons  assumed.  Net  positive 
suction  head  calculations  performed  in  1986  foltowing  change  to  NUKON™  insulation  in- 
vaito. 

2.  Strainers  replaced  with  larger  strair>er8. 

1.  Sump  screen  openings  from  initial  construdton  discovered.  Frame  plate  at  ftoor  warped, 
creating  several  openings  approximately  %".  Additional  %"  gaps  discovered.  Licensee  con- 
cluded there  was  no  safety  significance  to  these  deficiencies  based  on  ECCS  pump  tests 
■  performed  by  ttie  manufacturer. 

NRC  inspector  found  grout  detertoratton  under  sump  screens.  CouW  result  in  ftow  bypass  or 
partides  of  grout  entering  ECCS  pumps. 

April  26  and  May  11,  1994:  Divers  inspecting  suppresston  pool  during  outage  found  oper- 
attonal  debris. 

June  13.  1994:  Plant  in  refueling  outage.  Foreign  material  found  in  suppression  pool.  Ptestto 
bag  removed  from  "B"  RHR  pump  suction  strainer.  Other  objects:  toote.  grinding  wheel. 
scaftoWing  knucMe,  step  off  pad. 


Plant/report 


Quad  Cities  Unit  1  IN  94-57 


Browns  Ferry  Units  1/2/3  May  20,  1994  Letter 

to  NRC. 

Palisades  Plant  LER  94-014-00  ..- 


Watts  Bar  Units  1  and  2  NRC  tnspectton  Report 
50-390  and  50-391/94-59  September  28, 
1994. 

Indian  Point  Unit  2  LER  95-005-00 „ 


Susquehanna  Units  1  and  2  LER  93-007-001 
September  11, 1995. 


Prairie  Island  Unit  2  NRC  Inspectton  Report  50- 
282/05-009. 

Palisades  NRC  Inspection  Report  50-225/95- 

008. 
Umerick  Unit  1  NRC  Inspectton  Report  50-352/ 

96-04. 
Duane  /VmoW  NRC  Inspecton  Report  50-331/ 

95-003. 
Foreign  PWR  NRC  IN  96-10  ~ 

Millstone  Unit  2  LER  96-008 

Watts  Bar  Unit  1  LER  96-006-00 

Calvert  Cliffs  Units  1  and  2  LER  96-003-00 

Diabto  Canyon  Unit  1  LER  96-007-00  


Haddam  Neck  LER  96-014-00  NRC  Inspectton 
Report  50-213/96-08. 


Big  Rock  Point  NRC  Inspectton  Report  50-155/ 

96-004. 
Catawba  Unit  1  NRC  Inspectton  Report  50^13/ 

96-11. 


Millstone  Unit  2  LER  50-336/96-08  NRC  In- 
spectton Report  50-336/96-08. 

Vogtte  Unit  2  NRC  Inspection  Report  50-425/ 
96-11  LER  96-007-00. 


Nine  Mite  Point  Unit  2  NRC  Inspection  Report 
50-410/96-11  NRC  Event  Report  31 172. 

LaSaite  UnH  2  NRC  Event  Report  31159  LER 

96-009-00. 
MiHsione  Unit  3  LER  96-039-00 


Problems  discusood 


July  14.  1994:  Post-maintenance  test  of  "A"  toop  RHR  indtoated  a  plugged  torus  cooling  test 
return  valve.  Inspectton  discovered  remains  of  shredded  plastic  bag  in  anti-cavitatton  trim  in- 
stalled during  a  recent  outage. 

July  23.  1994:  A"  dioneter  wire  brush  and  a  piece  of  metal  found  wrapped  around  a  vane  of 
the  "C"  RHR  pump. 

1.  Unqualified  coatings  on  T  quenchers  in  suppresston  pool. 

2.  Coritinued  operatton  acceptabte. 

3.  Will  remove  coatings  next  Fsfueiing  outage. 

Signs,  adhesive  tape,  and  labels  with  potential  to  btocfc  tfte  ECCS  sump  were  found  in  corv 
tainment  Containment  spray  and  HPSI  pumps  declared  inoperabte.  Engineering  anatysis 
conduded  that  the  sump  screen  wouto  not  be  significantly  btocked. 

Screens  installed  around  reactor  coolant  pump  motors  to  catch  uriqualified  paint  not  ade- 
quately tocated  to  contain  all  unqualified  coatings. 

Licensee  discovered  porttons  of  (toor  coating  on  corrtainment  Etovaiion  46  had  Kfled  and 
cracked.  In  other  tocations,  floor  coating  cracked  wt>en  stepped  on.  Licensee  concluded  that 
sump  function  wouW  not  be  compromised. 

Licensee  took  acttons  to  address  dogging  ECCS  suction  strainers:  removal  of  fibrous  insula- 
tton  from  high  energy  line  break  areas,  testing  to  characterize  the  debris  ttweat  to  strainer 
btockage.  quantificalton  of  corroston  products  on  structural  steel  in  wetweH,  establishment  of 
a  comprehensive  aralysis  of  containment  debris  effects.  Coating  and  insulatton  procedures 
cortfain  steps  to  reduce  potential  for  strainer  btockage. 

Broken  labels  for  pipe  haiigers  and  labels  affixed  to  wall  with  degrading  adhesive  discovered 
by  NRC  inspector  after  licensee  doseout  inspectton.  Licensee  conduded  that  this  wouW  not 
affed  operabtlity  of  ECCS. 

Unsecured  material  stored  on  the  landings  of  stainirays.  Broken  glass  and  pieces  of  signtx>ard 
and  other  "unauthorized"  material  found  in  area  designated  debris-free. 

Debris  was  altowed  to  colled  in  suppresston  pool  so  that  "A"  RHR  pump  was  rendered  inop- 
erabte wheq  safety/relief  valve  lifted  on  September  1 1 ,  1995. 

Foreign  material  exdusion  controls  inadequate  in  drywell.  Hardttats  and  debns  noted. 

1.  Operator  found  debris  in  the  sump. 

2.  Two  of  4  ECCS  lines  taking  suctton  from  the  sump  were  partially  t)tocked  by  debris.  Debris 
present  since  plant  construdton.  * 

Ten  tocattons  inconsistent  with  the  specified  screen  opening  size  were  identified.  Placed  plant 

outskle  original  design  t>asis.  Sump  screen  replaced. 
Operator  observed  containment  sump  trash  screen  door  was  open  wt)en  plant  was  in  MODE  4 

and  ECCS  required  to  be  operable. 
Several  holes  Wentified  in  each  units'  containment  sump  screen  larger  tfian  described  in  the 

Final  Safety  Analysis  Report.  Holes  fieW-installed  tor  transmitter  tubing.  Conduded  not  a 

threat  to  plant  safety. 
Various  debris  tfiat  couW  pass  through  the  containment  sump  screen  couW  be  larger  tttan 

minimum  clearances  in  the  1  ^h"  centrifugal  charging  pump  runout  protectton  manual  throttto 

valves  and  2"  SI  coto  leg  manual  throttte  valves. 

1 .  Discrepancies  in  sump  screen  mesh  sizing,  screen  fitup,  and  method  of  attachment  discov- 
ered. Sump  screen  replaced.  Sump  will  be  inspected  after  every  refueling  outage.  Ucensee 
reported  tfiat  this  condition  couto  have  prevented  the  futfillmerrt  of  a  safety  fundton. 

2.  Five  55-galton  drums  of  sludge  removed  from  ECCS  sump.  Also,  plastk:,  nuts  and  bolts,  tte 
wraps,  and  pendl. 

"Housekeeping  in  containment  in  the  area  under  the  emergency  condenser  and  the  reactor 
depressurizatton  system  isolatton  valves  was  poor." 

Six  floor  drains  insWe  crane  wall  were  not  covered  with  screen  tftat  had  a  fir>er  mesh  Vhan  Vne 
sump  screen.  The  holes  were  V*"  rather  than  W  holes.  Crane  wall  penetrattons  dose  to 
containment  floor  couW  altow  the  transport  of  debris  to  the  sump  screen.  Penetrattons 


Containment  sump  screens  had  been  incorrectly  constructed  so  that  larger  debris  than  ana- 
lyzed couW  pass  through  the  ECCS. 

Containment  integrity  was  established  prior  to  startup.  Upon  subsequent  containment  entries 
personnel  discovered  various  items  of  toose  debris.  Material  renx>ved  white  in  MODE  4.  Ma- 
terial wouW  have  resulted  in  inadequate  NPSH  for  the  "B"  train  of  RHR  and  containment 
spray.  NPSH  for  the  "A"  train  of  RHR  and  containment  spray  wouW  have  been  adequate. 

A  significant  amount  of  debris  was  found  in  the  suppression  pool  and  downcomers  during  re- 
fueling outage  5.  The  licensee's  preliminary  evatoatton  conduded  that  operabiHty  of  ECCS 
couW  have  been  compromised. 

Substantive  foreign  material  recovered  from  suppression  pool  and  downcomers  which  wouW 
challenge  the  operability  of  the  ECCS.  Items  most  likely  from  construdton  or  earty  outages. 

1.  Coristructton  debris  discovered  in  containmerit  redrculatton  spray  system  (RSS)  contain- 
ment sun^  and  in  RSS  suctton  lines. 

2.  Gaps  discovered  in  RSS  sump  cover  plates. 

3.  Later  inspectton  found  other  sump  endosure  gaps. 

4.  Bolts  and  dips  missing  from  the  vortex  suppression  grating 

5.  Debris  tound  in  aN  4  RSS  pump  suction  lines. 
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Plant/report 


H.B.  Robinson  Unit  2  LER  96-005-00 


Zion  Unit  1  LER  97-001-00 


Zion  Unit  2  NRC  Inspection  Report  50-295/96- 
20  50^304/96-20  March  24.  1997. 

Sequoyah  Unit  1  10  CFR  50.72  Report  32139 
April  11.  1997. 


Millstone  Unit  1  10  CFR  50.72  Report  32161 
Apnl  16.  1997. 


Problems  discussed 


1 .  Openings  found  in  sump  screens  that  could  allow  debris  above  a  certain  size  to  enter  the 
sump.  Could  have  prevented  the  screer^  from  performing  their  design  function. 

2.  An  item  of  debris  in  excess  of  %"  diameter  limit  on  containment  spray  nozzles  found  in  14" 
sump  drain  pipe. 

Two  1-inch  holes  were  not  in  the  sump  cover  as  detailed  on  drawings.  Holes  allow  air  to  es- 
cape as  sump  fills.  Potential  to  hinder  flow  to  RHR  pump  suctKxi  during  a  LCX^A. 

1 .  Miscellaneous  detxis  located  throughout  containment. 

2.  Containment  recirculation  sump  screen  damage. 

3.  Peeling  aixj  flaking  paint  on  containment  surfaces. 

During  shutdown  on  March  22.  1997,  an  oil  doth  was  introduced  to  containment  which,  if  it 
had  come  free  of  its  restraints,  could  have  blocked  one  or  both  refueling  drains  so  that 
water  in  upper  containment  may  not  have  flowed  freely  to  tower  level  of  containment  where 
sump  is  located. 

Most  of  the  coating  in  the  torus  is  unqualified,  which  could  affect  the  operatNlity  of  the  low- 
pressure  coolant  injection  arxJ  core  spray  systems. 


Appendix  C— Background  On  Regulatory 
Baim  §ar  PruteUi»e  CmefingB 

This  appendix  discusses  the  regulatory 
basis  for  protective  coatings  inside  the 
containment.  Industry  standards  and 
regulatory  guidance  are  included  in  this 
discussion.  However,  this  discussion  is  only 
for  information.  Addressees  should  continue 
to  comply  Mrith  the  plant  licensing  basis. 

At  nuclear  power  plants,  coatings  and 
paints  serve  to  (1)  protect  flBrritic  steeL 
austenitic  steel,  galvanized  (zinc-coated) 
steel,  or  aluminum  surfaces  against  corrosive 
environments;  (2)  protect  metallic,  concrete, 
or  masonry  surfaces  against  erosion  or  wear 
during  plant  operation;  and  (3)  allow  for  ease 
of  decontamination  of  radioactive  nuclides 
from  the  containment  wall  and  floor  surfaces. 
These  coatings  may  come  in  inorganic  forms, 
such  as  zinc-based  paints,  or  organic  forms, 
such  as  organic  latex,  polyurethane,  or  epoxy 
coatings. 

There  are  two  kinds  of  coatings 
applications  at  domestic  nuclear  [rawer 
plants: 

(1)  Class  I  Service  Applications,  which  are 
applications  of  coatings  or  paints  to  SSCs 
that  are  essential  to  prevent  or  mitigate  the 
consequences  of  postulated  accidents. 
Protective  coatings  applied  to  the  interior 
tvall  and  floor  surfaces  of  the  containment 
structure  and  to  the  exterior  surfaces  of  most 
of  the  SSCs  located  inside  the  contaimnent 
structure  normally  fall  into  this  category.' 

(2)  Class  n  Service  Applications,  which  are 
applications  of  coatings  or  paints  to  SSCs 
that  are  essential  to  the  achievement  of 
normal  operating  performance. 

Protective  coatings  applied  to  the  interior 
sur&ces  of  the  containment  structure  and  to 
SSCs  inside  the  containment  are  considered 
qualified  coatings  if  they  have  been  sub)ected 
to  physical  property  (adhesion)  tests  under 
conditions  that  simulate  the  projected 
environmental  conditions  of  a  postulated 
design  basis  (DB)  LOCA  and  have 
demonstrated  the  capability  of  maintaining 
their  adhesive  properties  under  these 
simulated  conditioiu.  These  tests  are 
tjrpically  conducted  in  accordance  with  the 


'  Coating*  applied  to  oon-5ifety-related  small- 
scale  cooiponents  inside  the  containment  structure, 
such  as  small  ligtiting  fixtures  or  small  non-saiety- 
reialed  power  tnises,  are  an  exception  to  this 
(U'ement. 


guidelines,  practices,  test  methods,  and 
acceptance  criteria  specified  in  applicable 
indi'Stry  standard  procedures  (such  as  those 
issued  by  the  American  National  Standards 
Institute,  Inc.  (ANSI],  or  the  American 
Society  for  Testing  and  Materials  |  ASTM])  for 
coatings  applications.  However,  the  licensing 
basis  for  Class  I  coating  applications  may 
contain  exceptions  to  or  provide  alternative 
means  of  meeting  the  intent  of  the  test 
methods  in  these  standards,  provided  an 
adequate  safety  basis  was  given  to  and 
accepted  by  the  NRC  staff  as  td  why 
accepting  the  exceptions  or  alternatives 
could  not  have  the  potential  to  affect  the 
performance  of  the  ECCS  and  safety-related 
CSS  during  a  postulated  DB  LOCA.  In  regard 
to  protective  coatings  used  for  Class  I  service 
applications  inside  the  containment,  the  staff 
normally  concludes  that  a  coating  system  is 
acceptable  for  service  if  it  has  been 
demonstrated  that  the  coating  system  is 
qualified  to  maintain  its  integrity  during  a 
postulated  DB  LOCA  and  if  the  programs  for 
controlling  applications  of  coating  systems 
for  Class  I  service  applications  are 
implemented  in  accordance  with  a  quality 
assurance  (QA)  program  that  meets  the 
requirements  of  Appendix  B  to  Part  50  of 
Title  10  of  the  Code  of  Federal  Regulations 
(10  CFR). 

Piutective  coatings  that  have  not  been 
successfully  tested  in  accordance  with  the 
provisions  in  the  applicable  ANSI  or  ASTM 
standards  or  have  not  met  the  acceptance 
criteria  of  the  standards  are  considered  to  be 
"unqualified";  that  is,  they  are  assumed  to  be 
incapable  of  maintaining  their  adhesive 
properties  during  a  postulated  DB  LOCA.  The 
staff  normally  assumes  that  "unqualified" 
coalings  applied  to  the  interior  sur&ces  of 
the  contaimnent  structure  and  to  SSCs  inside 
the  containment  structuire  will  form  solid 
debris  products  imder  DB  LOCA  conditions. 
These  debris  products  should,  therefore,  be 
evaluated  for  their  potential  to  clog  ECCS 
sump  screens  or  strainers  and  their  effect  on 
the  operability  of  safiety-related  pumps  taking 
suction  from  ECCS  sumps  and  suppression 
pools  during  a  postulated  DB  LOCA. 

The  NRC  has  issued  Regulatory  Guide  (RC) 
1.54—1973,  "Quality  Assurance  Requirements 
for  Protective  (Doatings  Applied  to  Water- 
Cooled  Nuclear  Power  Plants,"  to  give  the 
industry  an  acceptable  method  for  complying 
with  the  QA  requiremenU  of  10  CFR  Part  50. 


Appendix  B.  as  they  relate  to  protective 
coating  systems  applied  to  ferritic  steel, 
aliuninum.  stainless  steel,  zinc-coated 
(galvanized)  steel,  or  masonry  surfaces  of 
water-cooled  nuclear  power  reactors.  In  RG 
1.54-1973.  the  NRC  stated  that  the  guidelines 
for  coating  applications  in  ANSI  Standard 
Nl01.4-ig72.  "Quality  Assurance  for 
Protective  Coatings  Applied  to  Nuclear 
Facilities,"  as  subject  to  the  additional 
regulatory  positions  in  RC  1.54-1973, 
delineate  acceptable  QA  criteria  for 
providing  confidence  that  "shop  or  field 
coating  work  [will)  periona  satisfactorily  in 
service."  The  quality  assurance  provisions 
stated  in  ANSI  Standard  NlOl.4-1972,  as 
endorsed  by  the  staff  in  RG  1.54-1973,  are 
considered  by  the  staff  to  provide  an 
adequate  basis  for  complying  with  the 
pertinent  QA  requirements  of  10  CFR  Part  50, 
Apptendix  B.  These  standards  delineate  the 
type  of  tests  to  be  performed  to  qualify  a 
given  coating  for  nuclear  applications. 
However,  how  a  licensee  implements  its 
program  for  controlling  activities  related  to 
protective  coating  applications  at  a  particular 
nuclear  plant  depends  on  the  plant's 
licensing  basis.  Although  neither  RG  1.54- 
1973  nor  the  applicable  ANSI  standards  are 
NRC  requirements,  they  do  delineate 
acceptable  programs  and  practices  for 
controlling  coaltngs  application  activities  at 
nuclear  power  plants. 

ANSI  Standard  NlOl.4-1972  provides 
recommended  guidelines  for  implementing 
QA  programs  regarding  coating  applications 
at  domestic  nuclear  power  plants.  ANSI 
Standard  NlOl. 4-1972,  as  endorsed  in  RG 
1.54—1973,  delineates  recommended 
guidelines  and  criteria  for  establishing  QA 
and  quality  control  programs  for  coating 
activities,  including  activities  for  controlling 
work  conditions,  for  controlling  the  ambient 
environmental  conditions  for  coating 
applications,  for  controlling  selection  and 
procurement  activities  for  coatings,  for 
controlling  preparation  of  substrates,  for 
establishing  QA  procedures  for  coating 
applications,  for  qualifying  personnel 
involved  in  coating  preparation,  application, 
and  insftection  activities,  and  for  establishing 
coating  inspection  guidelines  and  acceptance 
criteria.  The  scope  of  ANSI  Standard  NlOl  .4- 
1972.  as  endorsed  by  RG  1.54-1973.  also 
includes  recommended  QA  records  on 
coatings  activities. 


ANSI  Standard  NlOl.4-1972  states  that 
ANSI  Standard  N5.9.  "Protective  Coatings 
(Paints)  for  the  Nuclear  Industry"  (later 
reissued  as  ANSI  Standard  N512)  and  ANSI 
Standard  NlOl. 2,  "Protective  Coatings 
(Paints)  for  Light-Water  Nuclear  Reactor 
Containment  Facilities,"  are  additional 
acceptable  standa^s  for  governing  activities 
related  to  the  selection  and  evaluation  of 
protective  coatings  applied  both  in  the  shop 
(i.e..  at  vendor  or  manufacturer  facilities)  or 
in  the  field. 

RG  1.54  is  currently  imdergoing  a  major 
revision  (it  was  last  revised  in  1973).  Many 
of  the  dociunents  referenced  in  RG  1.54  are 
outdated  and  have  been  replaced  by  newer 
ASTM  or  ANSI  standards.  ASTM  Conmiittee 
D-33.  "Coatings  for  Power  Generation 
Facilities."  has  developed  the  standards  that 
replace  many  of  the  standards  referenced  in 
RG  1.54-1973.  At  the  request  of  the  NRC 
staff,  this  committee  is  currently  developing 
8  maintenance  standard  for  qualified 
coatings.  This  standard  will  cover  inspection 
of  existing  coatings,  application  of  new 
coatings  over  the  original  substrate  (steel, 
concrete,  galvanized  steel,  aluminum),  new 
coatings  over  a  substrate-old  coating 
interface,  and  new  coatings  over  old, 
qualified  coatings.  When  this  standard  is 
approved,  RG  1.54-1973  will  be  revised  to 
reflect  current  standards.  Utilizing  more 
modem  industry  standards  for  protective 
coatings  may  require  a  change  to  the  existing 
licensing  basis.  Use  of  these  standards  must 
conform  with  existing  NRC  requirements, 
including  10  CFR  50.  Appendix  B. 

Appendix  D— Chronologjr  of  Inddenta  and 
AdMties  Related  to  ProtectiTe  Coatingi 

In  January  1997.  Commonwealth  Edison 
Company  (ComEd),  the  licensee  for  the  Zion 
Nuclear  Plant.  Unit  2,  discovered  flaking  and 
unqualified  paint  applied  to  the  containment 
surfaces  (IN  97-13.  "Deficient  Conditions   ' 
Associated  With  Protective  Coatings  At 
Nuclear  Power  Plants").  The  peeling  of  the 
protective  coatings  was  determined  to  occur 
at  the  horizontal  jtmction  lines  located 
between  the  concrete  shells  that  were  used  in 
construction  of  the  Zion  Unit  2  containment 
structure.  ComEd  estimated  that  the  total 
weight  of  degraded  coatings  (peelii>g  paint) 
was  approximately  445  N  (100  lb).  ComEd 
also  initially  estimated  that  an  additional 
557-650  m  ^  (6000-7000  ft  ^)  of  citings  on 
surfiaces  inside  containment  were  not 
qualified  to  withstand  the  environmental 
conditions  of  a  postulated  DB  LOCA,  in 
accordance  with  the  testing  criteria  of  ANSI 
Standard  N5 12-1 974.  ComEd  determined 
that  the  peeling  of  the  qualified  coatings  on 
the  containment  sur&ces  was  due  to 
improper  sur&ce  preparation,  resulting  in 
inadequate  adhesion  of  the  coating  following 
application. 

ComEd  corrected  the  condition  of  the  paint 
by  removing  all  of  the  degraded  "qualified" 
paint  inside  the  Zion  Unit  2  containment  and 
by  removing  all  of  the  additional 
"unqualified"  paints  that  were  determined  to 
be  located  within  the  analytically  determined 
zone  of  influence.^  ComEd  also  performed  33 


random  adhesion  or  "pull"  tests  on  the 
remaining,  intact,  "qualified"  paint  inside 
the  containment  structiire.  All  of  these  tests 
were  performed  in  accordance  with  the 
applicable  testing  requirements  specified  in 
ANSI  Standard  N512-ig74.  All  of  the  tests 
exhibited  "pulls"  in  excess  of  the  890  N  (200 
lb)  required  by  the  standard,  thus 
demonstrating  that  the  remaining  qualified 
coatings  were  acceptable  for  service  during 
the  next  operating  cycle. 

On  March  10. 1995.  Consolidated  Edison 
Company  (ConEd),  the  licensee  for  Indian 
Point  Station,  Unit  2,  reported  in  LER  95- 
005-00  that  paint  was  peeling  off  the  floor  at 
the  14-meter  (46-ft)  elevation  of  the  Indian 
Point  Unit  2  containment  structure.  The 
paint  was  applied  to  the  14-meter  (46-fbot) 
floor  elevation  during  the  1993  refueling 
outage  as  an  interim  measure  for  reducing 
persoimel  radiation  exposures  until  a  more 
permanent  floor  resurfacing  could  be 
accomplished.  ConEd  determined  that  the 
following  factors  contributed  to  the  cracking 
and  delamination  of  the  paint:  (1)  in  some 
areas,  the  paint  had  been  applied  in  excess 
of  the  dry  film  thickness  recommended  by 
the  manufacturer  of  the  paint;  (2)  during 
preparation  of  the  paint,  too  much  paint 
thinner  was  added  to  the  paint,  which  led  to 
an  excessive  amount  of  coating  shrinkage 
when  the  paint  dried;  (3)  no  scarification  of 
the  floor  surface  was  performed  before 
application  of  the  paint  to  remove  old 
coatings,  greases,  or  silicone  or  wax  buildups 
from  the  floor  surface;  and  (4)  the  painters 
had  not  been  trained  to  apply  the  particular 
brand  of  paint  ConEd  determined  the  root 
cause  of  the  '•'"«ting«  event  to  be  the  painters' 
failure  to  follow  controlled  procedures  for 
applying  the  particular  brand  of  paint  To 
address  the  nonconforming  condition  of  the 
paint,  ConEd  removed  all  of  the  old  paint 
from  the  14-m  (46-foot)  floor  elevation  and 
repiainted  the  floor  elevation  with  a  qualified 
coating  in  accordance  with  the  station's 
procedural  requirements  and  the 
manufacturer's  recommendations  for  the 
paint  ConEd  also  retrained  the  paint 
specialists  to  reindoctrinAte  them  regarding 
the  importance  of  complying  with  the 
station's  procedures  and  standards  for 
coating  applications. 

On  October  18, 1993.  the  Tennessee  Valley 
Authority  (TVA)  reported  in  LER  93-026  the 
use  of  unidentified  coatings  on  the  siufaces 
of  the  No.  4  reactor  coolant  pimip  (RCP) 
motor  housings  at  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2.  These  coatings  were  not 
accounted  for  in  the  licensee's  QA 
Uncontrolled  Coatings  Log.  TVA  determined 
that  the  No.  4  RCP  motor  housings  are 
completely  within  the  zones  of  influence  of 
the  contaiiunaiit  sumps  at  both  Sequoyah 
imits.  The  unqualified  coating  on  each  No.  4 
RCP  motor  housing  amounted  to  an 
additional  13.3  m^  (143  ft^):  this  amoimt  was 
not  accounted  for  l^  TVA  in  its  1988 
assessment  of  unqualified  coatings  on  the 
RCP  motor  housings.  The  omission  is 
significant  because  the  maximum  amotmt  of 
uncontrolled  coatings  allowed  by  the 


'  All  of  the  unqualified  paint  within  the 
containment  sump's  zone  of  influence  was 


removed,  with  the  exception  of  approximatriy  112 
ft  '  of  unqualified  paint  applied  to  small 
components,  such  as  Ugbtiiig  fixtures  or  name  tags. 


Uncontrolled  Coatings  Logs  for  the  Sequoyah 
units  is  5.3  m^  (56.5  ft^);  this  is  the  maximum 
amoimt  of  imcontrolled  coatings  that  can  be 
in  the  zone  of  influence  of  the  contaiiunent 
sump  without  having  the  potential  to  affect 
the  operability  of  the  ECCS  and  safaty-related 
CSS. 

The  NRC  stmimarized  its  review  of  the 
safety  significance  of  the  amotmt  of 
unqiialified  paint  on  the  No.  4  RCP  motor 
housings  in  Inspection  Reports  (IR)  Nos.  50- 
327/93-42  and  50-328/93-42  and  in  IR  Not. 
50-327/94-25  and  50-328/94-25.  dated 
November  9. 1993,  and  September  12. 1994. 
respectively.  In  IR  Nos.  50-327/94-25  and 
50-328/94-25,  the  NRC  concluded  that  if  the 
imqualified  coatings  on  or  within  the  RCP 
motor  housings  failed,  they  could  pratentially 
migrate  to  the  containment  sump  during  a 
postulated  DB  LOCA  and  impair  the 
performance  of  the  containment  ECCS  and 
the  contaiiunent  spray  system  during  the 
event  TVA  addressed  this  issue  by 
modifying  the  RCP  motor  housings  to  include 
"catch"  screens  designed  to  prevent  coating 
material  on  the  motor  housings  from  reaching 
the  strainers  in  the  containment  stmips. 

On  )uly  2, 1993.  and  September  11. 1995. 
the  Pennsylvania  Power  and  Light  Company 
(PP&L)  issued  LERs  93-007-00  and  93-007- 
01.  respectively,  to  summarize  its 
reassessment  of  ECCS  performance  at 
Susquehanna  Steam  Electric  Station,  Units  1 
and  2,  during  a  postulated  DB  LOCA.  In  its 
initial  analysis  of  ECCS  performance  during 
a  postulated  DB  LOCA.  PPiL  determined 
that  sources  of  fibrous  insulating  materials 
would  not  have  the  potential  to  impair  the 
operability  of  the  ECCS  at  Susquehanna 
Units  1  and  2.  However,  PPaL's  initial 
analysis  did  not  account  for  "unqualified" 
coatings  as  potential  sources  of  debris. 

In  LER  93-007-00.  PPaL  discussed  the 
effect  of  debris  on  the  performance  of  the 
ECCS  during  a  postulated  DB  LOCA.  In  the 
LER.  PP&L  stated  that  iU  increased 
awareness  of  the  quantity  of  unqualified 
rnnting«  and  corTOsion  products  ("other 
material")  inside  the  containment  was  a  key 
factor  in  deciding  to  reassess  the  sources  of 
debris  inside  the  Susquehanna  Units  1  and 
2  containments  during  a  postulated  DB 
LOCA.  PP&L  considered  fibrous  insuUtion 
material,  unqualified  coatings,  and  corrosion 
products  as  Uw  sources  of  debris.  PPaL's 
evaluation  of  the  debris  during  the  postulated 
event  contained  the  following  uncertainties: 
(1)  imceitainty  in  qualifying  the  sources  of 
d^jiis  within  the  containment  (2) 
uncertainty  in  determining  the  amount  of 
debris  that  could  be  dislodged  during  a 
postufated  DB  LOCA,  and  (3)  uncertainty  in 
establishing  exactly  how  the  debris  would  be 
transported  from  its  source  to  the  ECCS 
strainers  during  the  postufated  event 
Because  of  these  uncertainties,  PP&L  stated 
in  the  licensee  event  report  that  if 
unqualified  coatings  and  corrosion  products 
were  included  among  the  materials  that 
cotild  become  sources  of  debris,  some 
potential  existed  for  complete  blockage  of  the 
suppression  pool  strainers- diuing  the  event 

PP&L  addressed  this  issue,  in  part,  by 
requiring  that  DB  LOCA  qualification  testing 
be  performed  on  all  inorganic  zinc  paints 
inside  the  Susquehanna  containments.  PP&L 
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also  implemented  improved  administrative 
housekeeping  and  inventory  controls  and 
issued  an  administrative  coating 
specification  that  restricted  any  coatings 
applied  inside  the  containment  structures  to 
qualified  coatings. 

Appendix  E — Generic  CanunanicatioiiB 
IsMcd  by  the  NRC  on  the  Snbiect  ofECCS 
and  Safety-Related  CSS  Samp  and  Strainer 
Blockage 

Generic  Letter  85-22.'Totential  for  Loss  of 
Post  LOCA  Recirculation  Capability  Due  to 
Insulation  Debris  Blockage."  December  3, 
1985. 

IN  88-28,  "Potential  for  Loss  of  Post  LOCA 
Recirculation  Capability  Due  to  Insulation 
Debris  Blockage."  May  19. 1988. 

IN  89-77.  "Debris  in  Containment 
Emergency  Sumps  and  Incorrect  Screen 
Configurations."  November  21. 1989. 

IN  92-71.  "Partial  Blockage  of  Suppression 
Pool  Strainers  at  a  Foreign  BWR."  September 
30. 1992. 

IN  92-85.  "Potential  Failures  of  Emergency 
Core  Cooling  Systems  by  Foreign  Material 
Blockage."  December  23. 1992. 


IN  9^-34.  "Potential  for  Loss  of  Emergency 
Core  Cooling  Function  Due  to  a  Combination 
of  OperatioMl  and  Post  LOCA  Debris  in 
Containment."  April  26. 1993. 

DM  93-34.  Supplement  1.  "Potential  for 
Loss  of  Emergency  Cooling  Function  Due  to 
a  Combination  of  Operational  and  Post  LOCA 
Debris  in  Containment,"  May  6,  1993. 

Bulletin  93-02.  "Debris  Plugging  of 
Emergency  Core  Cooling  Suction  Strainers," 
May  11. 1993. 

NRC  Bulletin  93-02.  Supplement  1. 
"Debris  Plugging  of  Emergency  Core  Cooling 
Suction  Strainers."  February  18, 1994. 

IN  94-57.  "Debris  in  Contaiimient  and  the 
Residual  Heat  Removal  System."  August  12, 
1994. 

IN  95-06.  "Potential  Blockage  of  Safiety 
Related  Strainers  by  Material  Brought  Inside 
Contaiiunent,"  January  25, 1995. 

IN  95—47.  "Unexpected  Opening  of  a 
Safety /Relief  Valve  and  Complications 
Involving  Suppression  Pool  Cooling  Strainer 
Blockage,"  October  4. 1995. 

Bulletin  95-02,  "Unexpected  Clogging  of  a 
Residual  Heat  Removal  (RHR)  Pump  Strainer 
While  Operating  in  the  Suppression  Pool 
Cooling  Mode."  October  17. 1995. 


IN  95-47  Revision  1:  "Unexpected 
Opening  of  a  Safety /Relief  Valve  and 
Complications  Involving  Suppression  Pool 
Cooling  Strainer  Blockage."  November  30, 
1995. 

IN  96-10,  "Potential  Blockage  by  Debris  of 
Safety  System  Piping  Which  is  Not  Used 
During  Normal  Operation  or  Tested  Dtiring 
Surveillances,"  February  13, 1996. 

Bulletin  96-03,  "Potential  Plugging  of 
Emergency  Core  Cooling  Suction  Strainers  by 
Debris  in  Boiling  Water  Reactors."  May  6, 
1996. 

IN  96-27,  "Potential  Clogging  of  High 
Pressure  Safety  Injection  Throttle  Valves 
During  Recirculation,"  May  1, 1996. 

IN  96-55,  "Inadequate  Net  Positive  Suction 
Head  of  Emergency  Core  Cooling  and 
Contaiimient  Heat  Removal  Pumps  Under 
Design  Basis  Accident  Conditions,"  October 
22, 1996. 

IN  96-59,  "Potential  Degradation  of  Post 
LOCA  Recirculation  Capability  as  a  Result  of 
Debris,"  October  30,  1996 

IN  97-13,  "Deficient  Conditions 
Associated  With  Protective  Coatings  at 
Nuclear  Power  Plants",  March  24, 1997. 


Appandix  F— Enforcement  Actions  Taken  by  the  NRC  Dealing  With  Construction  and  Protective  Coatings  Deficiencies  and  Foreign 

Material  Excluaion 


Plant 

Date  of  in- 
spection 

Severity 

level/ctvii 

penalty 

Description 

Surrv  Unit  1  

7/30196  .... 

8m/89  

12m/89  .... 

6/23193  .... 

10/25«3  .. 

5/17/94  .... 

10/12«2  .. 

9/3«4  

AprillO, 
1997*. 

3 
$50,000 

2 
$280,000 

3 
$50,000 

3 
$200,000 

3 

$0 

4 

$0 

3 

$75,000 

3 
-$200,000 

Debris  in  containment  sump. 

Trojan  

Diablo  Canyon 

Peny 

Artcansas  Nudear  One  Unit  1  

■9 

Inoperable  recirculation  sump. 

1.  Gaps  in  sump  screens 

2.  Opening  sump  access  hatches  when  sump  operabdity  Is  required 

3.  Debris  In  sump. 
Clogged  RHR  strainers. 

Degradation  of  containment  sump  screens. 

Browns  Feny  Unit  2 

Point  Beach  Unit  2 

Sequoyah  Units  1  and  2  

Nine  Mie  Point  Unit  2 

Unqualified   protective  coatings  applied  to   safety/relief  valve  discharge 

quenchers. 
Foreign  material  In  containment  spray. 

Unqualified  coatings  on  RCP  motor  stand. 

Debns  In  suppression  pool  and  downcomers. 

*  Date  enforcement  action  issued. 
-Combined  with  other  enforcement  actions. 


Dated  at  Rockville.  Maryland,  this  8th  day 
of  May.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Mary  lee  M.  SkMMm. 

Acting  Director,  Division  of  Reactor  Program 
Mattagement,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-12467  Filed  5-12-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  H0UMI4G  THE  MEETMG:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  May  12. 19, 26,  and  June 
2. 1997. 

PLACE:  Commissioners'  ConfiBrence 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 


HATTERS  TO  BE  CONSIDERED: 
Week  of  May  12 

Monday,  May  12 

1:30  p.m. 
Meeting  with  Foreign  Dignitaries 
(Dosed— Ex.1) 
3:00  p.m. 
Meeting  with  Boiling  Water  Reactor 
Vessel  and  Internals  Project 
(BWRVIP)  and  NRC  Staff  (Public 
Meeting) 

Tuesday,  May  13 

2:00  p.m. 


Briefing  by  National  and  Wyoming 
Mining  Associations  (Public 
Meeting) 

Wednesday,  May  14 

1:30  p.m. 
Briefing  on  Status  of  Activities  with 
CNWRA  and  HLW  Program  (Public 
Meeting) 
3:00  p.m. 
Briefing  on  Program  to  Improve 
Regulatory  Effectiveness  (Public 
Meeting) 

Thursday,  May  IS 

9:30  a.m. 
Briefing  on  Status  of  HLW  Program 
(Public  Meeting) 
2:00  p.m. 
Briefing  on  Performance  Assessment 
Progress  in  HLW.  LLW.  and  SDMP 
(Public  Meeting) 
3:30p.m. 
Amrmation  Session  (Public  Meeting) 
(if  needed) 
3:50  p.m. 
Classified  Security  Briefing  (Closed — 
Ex.1) 

YfeA  of  May  1»— Tentative 

Tuesday,  May  20 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 
2:00  p.m. 
Meeting  with  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  (Public 
Meeting) 
(Contact:  John  Larkins,  301-415- 
7360) 

Week  of  May  26— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  May  26. 

Week  of  June  2— Tentative 

Wednesday,  June  4 

11:30  a.m. 

Affirmation  Session  (Public  Meeting) 
(if  needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  SIFORMATION: 
Bill  Hill.  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

Hiis  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 


is  available.  If  you  are  interested  in 

receiving  this  Commission  meeting 

schedule  electronically,  please  send  an 

electronic  message  to  wrnh@nrc.gov  or 

dkwOnrc.gov. 

*        •        •    .     •        * 

Dated:  May  9. 1997. 
William  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  (he 
Secretary. 

(FR  Doc.  97-12685  Filed  5-9-97;  2:04  pm] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Notice  of  Meeting 

BoardMeeting 

June  25-26, 1997— Las  Vegas,  Nevada: 
program  status  and  the  viability 
assessment,  repository  performance  and 
imcertainties  of  the  natural  barrier 
system,  performanc.e  and  uncertainties 
of  the  repository  design  and  the 
engineered  barrier  system,  post-viability 
assessment  plans  for  scientific  studies 
and  exploration  at  Yucca  Mountain, 
performance  confirmation,and  an 
update  on  transportation  planning. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  hold  its  summer 
meeting  on  Wednesday  and  Thursday, 
June  25-26. 1997.  in  Las  Vegas.  Nevada. 
The  meeting  will  be  held  at  the  Crowne 
Plaza  Hotel,  4255  S.  Paradise  Road,  Las 
Vegas,  Nevada,  89109;  Tel  (702)  369- 
4400.  Fax  (702)  369-3770.  To  receive 
the  preferred  rate,  reservations  must  be 
made  by  May  30, 1997.  The  meeting  is 
open  to  the  public  and  will  begin  at  8:30 
a.m.  both  days. 

TentadTe  Agenda 

The  morning  session  on  Wednesday. 
June  25.  will  begin  with  an  update  on 
the  status  of  the  Department  of  Energy's 
(DOE)  high-level  waste  management 
program.  The  meeting  then  will  focus 
on  many  of  the  DOE's  ongoing  activities 
related  to  the  viability  assessment 
plaimed  for  1998,  including  repository 
performance  and  uncertainties  in  the 
natural  barrier  system,  llie  Board  will 
hear  presentations  by  representatives  of 
the  Department  of  Energy  (DOE)  and  its 
contractors  on  how  performance 
assessment  views  the  natiual  barriers, 
the  DOE's  tinsaturated  zone  expert 
elicitation  project,  and  saturated  zone 
flow  and  transport. 

The  afternoon  session  will  look  at  the 
performance  and  imcertainties 
associated  with  repository  design  and 
the  engineered  banier  system.    . 


Presentations  will  include  the  status  of 
regulatory  development,  the  IX)E  waste 
containment  and  isolation  strategy, 
repository  design  and  operations,  waste 
package  design,  and  how  performance 
assessment  views  waste  package 
performance. 

On  Thursday  morning,  Jime  26,  the 
Board  will  hear  presentations  on  the 
projected  plans  and  costs  of  post- 
viability  assessment  scientific  studies 
and  exploration  at  Yucca  Mountain, 
projected  costs  of  repository 
construction  and  operation, 
performance  confirmation  after 
licensing,  and  an  update  on 
transportation  planning. 

Time  has  been  set  aside  for  public 
comment  and  questions  on  both  days. 
To  ensure  that  everyone  wishing  to 
speak  is  provided  time  to  do  so.  the 
Board  encourages  those  who  have 
comments  to  sign  the  Public  Comment 
Register,  which  will  be  located  at  the 
registration  table.  A  time  limit  may  have 
to  be  set  on  the  length  of  individual 
remarks;  however,  written  comments  of 
any  length  may  be  submitted  for  the 
record. 

Transcripts 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  July  24. 1997.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  2300 
Clarendon  Boulevard,  Suite  1300, 
Arlington.  Virginia  22201-3367;  (Tel) 
703-235-4473;  (Fax)  703-235-4495;  (E- 
mail  infb0nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  foel  and  defense  high- 
level  waste.  In  the  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Moimtain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Dated:  May  7, 1997. 
William  Baniard. 

Executive  Director,  Nudear  Waste  Technical 
Review  Board. 

(FR  Doc.  97-12491  Filed  5-12-97;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  PropoHd(s) 

(1)  Collection  title:  Application  for 
Hospital  Insurance  Benefits. 

(2)  Form(s)  submitted:  AA-6,  AA-7. 
AA-8. 

(3)  OMB  Number:  3220-0082. 

(4)  Expiration  date  of  current  OMB 
clearance:  6/30/1997. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  240. 

(8)  Total  annual  responses:  240. 

(9)  Total  annual  reporting  hours:  32. 

(10)  Collection  description:  The 
Railroad  Retirement  Board  administers 
the  Medicare  program  for  persons 
covered  by  the  raOroad  retirement 
system.  The  collection  obtains 
information  from  non-retired  employees 
and  survivor  applicants  that  is  needed 
for  enrollment  in  the  plan. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-33634.  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Chnck  Mierzwa. 
CIe€irance  Officer. 
(FR  Doc.  97-12459  Filed  5-12-97;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

SufwMne  Act  Meeting;  Notice  of  Public 
Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  May  21. 1997.  9:00  a.m..  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street  Chicago.  Illinois 


60611.  The  agenda  for  this  meeting 
follows: 

(1)  Military  Service  Reimbursement. 

(2)  Potential  Option  for  Co-Location  of 
Branch  Offices. 

(3)  Posting  of  a  Training  Class  for  GS- 
11  Claims  Examiners  (Disability). 

(4)  Regulations— Part  211.  Pay  for 
Time  Lost — Cost/Benefit  Analysis. 

(5)  Year  2000  Issues. 

(6)  Labor  Member  Truth  in  Budgeting 
Status  Report 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  Phone  No.  312- 
751-4920. 

Dated:  May  8. 1997. 
Beatrice  Earaki, 

Secretary  to  the  Board. 

[FR  Doc.  97-12616  Filed  5-9-97;  11:20  am) 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 


[nilUM  No.  34-38568;  File  No.  SR-OCC- 
97-4181 

Self-ltagulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Rling  of 
Propoaad  Rule  Cttange  Relating  to 
Multiple  Brokers  for  Options 
Transactions 

May  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  ("Exchange  Act"),^  is  hereby 
given  that  on  March  11, 1997,  DelU 
Clearing  Corp.  ("Delta")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  items  have  been  prepared 
primarily  by  Delta.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Propoaed  Ruk  Change. 

The  proposed  rule  change  consists  of 
changes  to  Delta's  procedures  for 
options  trading  ("Options  Procedures") 
to  authorize  brokers  approved  by  Delta 
which  satisfy  the  conditions  set  forth  in 
the  Options  Procedures  to  submit  trade 
reports  for  options  transactions  on 
behalf  of  participants. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Delta  included  statements  concerning 
the  purposes  of  and  basis  for  the 
purposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Delta  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  add  a 
new  Article  XX,  entitied  "Authorized 
Brokers,"  to  Delta's  Options  Procediu«s 
to  permit  Delta  to  accept  bom 
authorized  brokers  for  clearance  and 
settiement  options  transactions  entered 
into  by  participants  through  the 
fecilities  of  authorized  brokers.  Whe^ 
Delta  was  originally  registered,  it 
accepted  options  transactions  bom 
participtmts  that  were  entered  into 
directly  between  the  two  participants  or 
from  RMJ  Options  Trading  Corp. 
("RMJ")  options  transactions  that  were 
entered  into  through  the  facilities  of 
RMJ.  More  recenUy,  Delta  replaced  RMJ 
as  the  sole  options  broker  it  accepted 
trades  from  with  Euro  Broker  Maxcor 
Ibc.3  As  a  result  of  this  proposal.  Delta 
will  be  able  to  receive  data  on  options 
transactions  that  are  entered  into 
through  the  facilities  of  and  reported  to 
Delta  by  any  options  broker  that  meets 
Delta's  standards  and  that  Delta  has 
specifically  authorized  to  perform  such 
functions. 

A  "brolcer"  is  defined  in  the 
procedures  as  an  entity  registered  under 
Section  15(b)  or  Section  15C  of  the 
Exchange  Act  that  is  engaged  in  the 
business  of  effecting  transactions  in 
securities  for  the  account  of  others 
within  the  meaning  of  Section  3(a)(4)  of 
the  Exchange  Act  An  "authorized 
broker"  is  defined  as  a  broker  that  has 
been  authorized  by  Delta  in  accordance 
with  these  procedures  to  broker  options 
transactions  among  participants. 

Although  the  proposal  will  allow 
Delta  to  designate  certain  options 
brokers  as  authorized  to  submit  trades. 


>  IS  U.S.C  78*(bMl). 


'  The  Commission  has  modified  th«  text  of  the 
summaries  submitted  by  .Delta. 

'  Securities  Exchange  Act  Release  No.  37149 
(April  29.  1996).  61  FR  20298.  Under  that  propoaed 
nile  change,  references  to  RM)  in  Delta's  rules  were 
deemed  to  be  references  to  the  options  broker 
currently  performing  the  duties  and  responsibilities 
of  RM)  under  the  Options  Procedures. 


such  brokers  would  not  be  accorded  the 
status  of  a  "participant"  under  Delta's 
rules,  and  the  Options  Procedures  make 
no  provision  for  an  authorized  broker  to 
maintain  money  or  securities  accoimts 
at  Delta.  Section  2004  of  the  Options 
Procedures  states.  "(Tjhe  role  of  the 
Authorized  Broker  under  these 
Procedures  shall  be  limited  to  the 
brokeriiig  of  transactions  among 
Participants  in  the  clearing  system  and 
the  submission  of  Authorized  Broker 
Trade  Reports  in  accordance  with 
Section  401  of  these  Procedures." 
Accordingly,  no  provision  has  been 
made  for  margin  requirements  or 
liquidation  of  an  authorized  broker's 
accounts  in  the  event  of  the  broker's 
suspension.  Nevertheless,  the 
procedures  will  identify  the  minimum 
requirements  a  brokers'  broker  must 
meet  and  the  procedures  Delta  must 
follow  in  the  event  it  determines  to 
deny  access  to  an  authorized  broker  or 
suspend  an  authorized  broker's  access 
to  Delta's  clearing  system. 

The  conditions  for  designation  as  an 
authorized  broker  are  set  out  in  Section 
2001  of  the  Options  Procedures.  The 
qualifications  necessary  for  designation 
as  an  authorized  broker  will  include  the 
following:  (1)  The  broker  must  be 
properly  registered  with  the 
Commission  under  Section  15(b)  or  15C 
of  the  Exchange  Act  and  be  a  member 
in  good  standing  of  the  National 
Association  of  Securities  Dealers,  Inc.; 

(2)  the  broker  must  indicate  an  interest 
in  brokering  transactions  to  be  cleared 
through  Delta's  clearing  system  and 
have  the  operational  capacity  to  do  so; 

(3)  the  broker  must  review  the 
requirements  of  Exchange  Act  Rule  17a- 
23  and  execute  a  ceFtificate  confirming 
its  compliance  therewith;  (4)  the  broker 
must  be  in  compliance  with  all  net 
capital  requirements;  (5)  the  broker 
must  maintain  the  books  and  records 
required  to  be  maintained  under  the 
Options  Procedures;  (6)  the  broker  must 
employ  personnel  and  utilize 
procedures  which  are  sufficient  to 
discharge  its  obligations  in  a  timely  and 
efficient  manner;  and  (7)  absent  special 
circumstances,  neither  the  broker  nor 
any  associated  person  shall  be  subject  to 
a  statutory  disqualification. 

Section  401  of  the  procedures  will  be 
amended  to  provide  for  submission  of 
trade  reports  by  authorized  brokers  in 
the  case  of  brokered  transactions  or  by 
participants  in  the  case  of  nonbrokered 
transactions.  Delta's  current  Options 
Procedures  provide  for  submission  of 
trade  reports  by  participants  or  by  RMJ 
in  the  case  of  brokered  transactions. 
Under  Delta's  existing  Options 
Procedures.  RMJ  is  not  required  to 
report  transactions  by  telephone  to 


Delta's  clearing  bank  (except  for 
transactions  expiring  on  the  trade  date) 
while  participants  are  required  to  report 
transactions  by  telephone.  In  addition, 
under  Delta's  existing  Options 
Procedures,  the  time  by  which  RMJ  is 
required  to  report  transactions  expiring 
on  the  trade  date  is  later  than  the  time 
by  which  participants  are  required  to 
report  such  trades.  The  Options 
Procedures,  as  proposed  to  be  revised, 
provide  for  uniform  reporting 
requirements  including  use  of  the 
current  time  frames  for  nonbrokered 
transactions  for  all  participants  and 
authorized  brokers.  References  to  RMJ 
are  deleted  in  Section  401  of  the 
Options  Procedures  and  in  all  other 
sections  of  the  procedures. 

Article  XX  will  provide  that  the 
following  sections  of  the  Options 
Procedures,  which  have  been  and 
continue  to  be  applicable  to 
participants,  are  also  made  applicable  to 
authorized  brokers: 

(i)  Section  206,  which  requires  the 
delivery  of  financial  reports  and  audits; 

(ii)  Section  208.  setting  forth  the 
admission  procedure  for  an  applicant; 

(iii)  Section  209(a).  requiring  an 
authorized  broker  prior  to  admission  as 
an  authorized  broker  to  execute  an 
agreement  agreeing  to  be  bound  by 
Delta's  procedures; 

(iv)  Sections  209(b)(iv)  and  (v). 
pursuant  to  which  an  authorized  broker 
agrees  to  permit  inspection  of  its  books 
and  records  (limited  to  the  extent 
relating  to  transactions  cleared  through 
Delta's  clearing  system)  and  to 
indemnify  Delta  and  its  principals  &t>m 
default  or  misconduct  by  the  authorized 
broker;  4 

(v)  Section  210(b),  authorizing  an 
authorized  broker  to  withdraw 
voluntarily  by  delivering  written  notice 
to  Delta  and  Delta's  clearing  bank; 

(vi)  Sections  301  and  303,  requiring 
among  other  things  that  the  authorized 
broker  maintain  an  office  during 
business  hours  at  which  a  representative 
of  the  authorized  broker  would  be 
available  to  take  all  action  necessary  for 
conducting  business  through  the 
clearing  system  and  maintain  computer 
and  communication  equipment  capable 
of  supporting  software  provided  by 
Delta  enabling  computer  to  computer 
communication  of  reports  and  other 
notices; 

(vii)  Article  XII  (Sections  1201, 1202, 
and  1208),  providing  for  suspension  of 
authorized  brokers  upon  the  terms  set 
forth  therein; 

(viii)  Article  XV.  applying  the  force 
majeure  provisions  to  authorized 
brokers; 

(ix)  Ajticle  XVII.  pursuant  to  which 
the  authorized  brokers  agree  to  submit 


to  the  jurisdiction  of  the  courts  of  the 
State  of  New  York  or  the  United  States 
courts  for  the  Southern  District  of  New 
York;  and 

(x)  The  definition  of  authorized 
representative. 

The  revised  procedures  also  will 
provide  in  Section  2002  that  every 
authorized  broker  shall  keep  records 
with  respect  to  each  transaction 
submitted  by  such  authorized  broker  to 
be  effected  through  Delta's  clearing 
system  showing  the  name  of  the 
piarticipants  to  the  transaction. 

Delta  believes  that  the  foregoing 
changes  are  consistent  with  the  terms  of 
a  letter  dated  May  29, 1996.  from  Robert 
C.  Mendelson.  Esq.  to  Gordon  K.  Fuller, 
Esq.,  Special  Counsel,  Office  of  Market 
Supervision,  and  the  response  letter 
dated  June  28, 1996,  from  Sheila  C. 
Slevin,  Esq..  Assistant  Director  of  the 
Division  of  Market  Regulation,  to  Mr. 
Mendelson.  Footnote  3  to  Mr. 
Mendelson 's  letter  provides  that  each 
broker  admitted  as  a  broker  in  the 
clearing  system  must: 

(i)  be  registered  as  a  broker-dealer 
registered  with  the  Conunission  pursuant  to 
Section  lS(b)  of  the  Act  or  registered  as  a 
government  securities  broker  or  dealer 
pursuant  to  SectioD  15C  of  the  Act,  (ii)  be  a 
member  of  the  Natiooal  Association  of 
Securities  Dealers,  Inc.,  (iii)  have  indicated 
an  interest  in  brokering  transactions  to  be 
cleared  through  Delta  and  have  the 
operational  capacity  to  do  so,  and  (iv)  have 
represented  to  Delta  that  it  has  examined  its 
obligations  imder  Rule  17a-23  and  is  either 
exempt  from  the  requirements  thereof  or  has 
complied  with  the  requirements  thereof. 

Section  2001  as  proposed  to  be  adopted 
incorporates  these  criteria. 

Brokers  will  be  approved  separately 
as  authorized  brokers  for  options 
transactions  and  repurchase  agreement 
transactions  cleared  through  Delta  but 
may  be  approved  to  act  as  an  authorized 
broker  for  both  options  and  repurchase 
agreement  transactions.  Initially,  Delta 
anticipates  that  there  will  be  three 
entities  which  will  apply  for  admission 
and  be  admitted  as  authorized  brokers 
for  the  options  clearing  system. 

Delta  expects  that  the  approval  of 
authorized  broken  for  options 
transactions  may  increase  the  volume  of 
options  transactions  cleared  through 
Delta;  however.  Delta  expects  to  clear  no 
more  than  two  himdred  options 
contracts  per  day  as  a  consequence  of 
admitting  additional  authorized  brokers. 
In  light  of  the  fact  that  the  approval  of 
authorized  Iwokers  may  result  in 
increased  trading  volume  and  the  fact 
that  Delta  presently  clears  options  and 
repurchase  agreement  transactions  on 
two  different  hardware  platforms.  Delta 
has  adopted  interim  internal  operating 
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procedures  providing  for  manual 
oversight  of  participant  and  system 
exposure  limits. 

Delta  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  Delta  and  in  particular 
with  Section  17An)){3)(F)  of  the 
Exchange  Act*  which  requires  that  a 
clearing  agency  be  organized  and  its 
rules  be  designed  to  promote  the  prompt 
and  accurate  clearance  and  settiement  of 
securities  transactions,  to  safeguard 
funds  and  seciuities  in  its  possession 
and  control,  and  to  remove 
impediments  to  and  perfect  the 
nw^h^*"'*"!  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions. 
Delta  believes  that  the  introduction  of 
multiple  brokers  will  permit  wider 
utilization  of  the  clearing  system  by 
participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Delta  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Exchange  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received.  Delta  will  notify  the 
Commission  of  any  written  comments 
received  by  Delta. 

HL  Date  of  ECEectiveness  of  the 
PropoMd  Rule  Change  and  Timing  for 
Commiaoion  Actions 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  prop>osed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  QHrnnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  %vith  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Section,  450  Fiftii  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Delta.  All  submissions  should 
refer  to  File  No.  SR-DCC-97-02  and 
should  be  submitted  by  June  3, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  97-12423  Filed  5-12-97;  8:45  ami 
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was  in  favor  of  Blue  Ridge  but 
subsequent  to  the  closing  date  of 
Geneva's  financing  to  Varel. 

The  proposed  financing  is  brought 
within  the  purview  of  Section 
107.730(a)(1)  of  the  Regulations  because 
certain  principals  of  Geneva  are 
principals  in  Blue  Ridge.  Gefteva  is 
considered  to  be  an  Associate  of  Blue 
Ridge  as  defined  by  Section  107.50  of 
the  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  10  days  from  the 
date  of  the  publication  of  the  Notice, 
submit  written  comments  on  the 
proposed  transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Admiitistration,  409  Third 
Street,  S.W. ,  Suite  6300,  Washington, 
D.C.  20416. 

A  copy  of  this  Notice  shall  be 
published,  in  accordance  with  Section 
107.730(g)  of  the  Regidations,  in  a 
newspaper  of  general  circulation  in 
Dallas,  Texas. 


« 15  U.S.C  78i^l(bX3NF). 


SMALL  BUSINESS  ADMINISTRATION 

Blue  Ridge  Investors  Limited 
Partnership  (Ucense  No.  04/74-0262); 
Notice  of  niing  of  an  Application  for 
Approval  of  a  Conflict  of  Interest 
Transaction 

Notice  is  hereby  given  that  Blue  Ridge 
Investors  Limited  Partnership  (Blue 
Ridge),  P.O.  Box  21962,  Greensboro, 
North  Carolina  27420  a  Federal  licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act),  has 
filed  an  application  with  the  Small 
Business  Admiitistration  (SBA) 
pursuant  to  Section  312  of  the  Act  and 
covered  by  Section  107.730  of  the  SBA 
Rules  and  Regulations  (the  Regulations) 
governing  the  Small  Business 
Investment  Companies  (13  CFR  107.730 
(1996))  for  approval  of  a  conflict  of 
interest  transaction  falling  within  the 
scope  of  the  above  Sections  of  the  Act 
and  the  Regulations. 

Subject  to  such  approval.  Blue  Ridge 
proposes  to  provide  fimds  to  Geneva 
Associates,  L.L.C.,  (Geneva),  First  Uiuon 
Tower,  300  North  Greene  Street, 
Greensboro,  North  Carolina  27401,  for 
the  purchase  of  preferred  stock  in  Varel 
Manufactiuing  Corporation  (Varel)  of 
IDallas,  Texas.  Blue  Ridge  had  intended 
to  co-invest  with  Geneva  in  Varel 
simultaneously,  but  could  not  pending 
the  resolution  of  a  foreign  investment 
issue  pertaining  to  Varel.  The  resolution 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.59.11,  Small  Business 
Investment  Companies) 

Dated:  May  7, 1997. 
Don  A.  Ghriatensen. 
Associate  Administrator  for  Investment 
(FR  Doc.  97-12483  Filed  5-12-97;  8:45  am] 
BHJJNQ  CODE  aOOS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  i^2933; 
Commonwealth  of  Kentucky; 
(Amendment  «6) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  May  1, 1997,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  loans  for  physical 
damage  until  )une  2,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  loans  for  economic 
injury  is  December  4, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  May  6, 1997. 
Hertiert  Mitclieil, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-12482  Filed  5-12-97;  8:45  am] 
MUMQ  COOC  MSS^n-r 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  #2949  State  of 
Minnesota;  (Amendment  *3) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 


Agency,  dated  May  1, 1997,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  County  of  Lyon 
in  the  State  of  Minnesota  as  a  disaster 
area  due  to  damage  caused  by  severe 
flooding,  severe  winter  storms, 
snowmelt,  high  winds,  rain,  and  ice 
beginiung  March  21, 1997  and 
continuing. 

Any  counties  contiguous  to  the  above- 
named  primary  cdunty  have  already 
been  covered. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
7, 1997  and  for  economic  injury  the 
termination  date  is  January  8. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  May  6, 1997. 
Herbert  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  97-12481  Filed  5-12-97;  8:45  am] 

HLUNO  CODE  aiBS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tlM  Secretary 

Reports,  Forms  and  Recard keeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  extension  of  currentiy 
approved  collections.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  February  11. 1997  [62  FR 
6300]. 

DATES:  Comments  must  be  submitted  on 
or  before  June  12, 1997. 
FOR  MORE  MFORMATKM  CONTACT:  Sylvia 
Barney,  (202)  366-6680  and  refer  to  the 
OMB  Control  Number. 

8UPPLBIENTARY  INFORMATION: 

Federal  Transit  Administration  (FTA) 

Title:  Prevention  of  Prohibited  Drug 
Use  in  Transit  Operations. 

Type  of  Request:  Extension  to  a 
currentiy  approved  information 
collection. 

OMB  Control  Number:  2132-0556. 

Form(8):lifA. 


Affected  Public:  Business  or  other  for- 
profit.  State,  local  government,  and 
small  business  orgaiuzations. 

Abstract:  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (Pub.  L.  102-143, 0<|ober  28, 
1991,  now  codified  in  relevant  part  49 
U.S.C.  5331)  requires  any  recipient  of 
Federal  financial  assistance  imder  49 
U.S.C.  Sections  5309,  5307  or  5311  or 
under  23  USC  Section  103(e)(4)  to 
establish  a  program  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  safety-sensitive  functions.  FT's 
regulation,  49  CFR  part  653, 
"Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations,"  efiisctive  Mardi  17, 
1994,  requires  recipients  to  submit  to 
FTA  annual  reports  containing  data 
which  siunmarize  information 
concerning  the  recipients'  drug  testing 
program,  such  as  the  number  and  type 
of  tests  given,  number  of  positive  test 
results,  and  the  kinds  of  rafety-sensitive 
functions  the  employees  perform.  FTA 
uses  these  data  to  ensure  compliance 
with  the  rule,  to  assess  the  misuse  of 
drugs  in  the  transit  industry,  and  to  set 
the  random  testing  rate.  The  data  will 
also  be  used  to  assess  the  efi^ectiveness 
of  the  rule  in  reducing  the  misuse  of 
drugs  among  safety-sensitive  transit 
employees  and  making  transit  safer  for 
the  pubtic. 

Estimated  Armual  Burden:  The 
aimual  estimated  burden  is  39,569 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  725-17tii  Street,  NW., 
Washington,  DC  20503,  Attention  FTA 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  vrill 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  7, 1997. 
FUlUp  A.  LaMdi. 

Clearance  Officer,  United  States,  Department 
of  Trtmsportation. 
(FR  Doc  97-12489  Filed  5-12-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CDGOe-Ofr-055] 

IManning  Requirements— Pilotage 

AGBICY:  Coast  Guard,  DOT. 

ACTION:  Revision  of  Previous  Notice  of 
Designated  Areas. 

SUMMARY:  This  notice  revises  the 
designated  areas  in  the  Eighth  Coast 
Guard  District  for  which  new  first  class 
pilot  licenses  and  endorsements  will  be 
issued  by  the  Eighth  Coast  Guard 
District  Regional  Examination  Centers. 
Notice  of  these  designated  areas  was 
published  in  the  Federal  Regiater  on 
December  26, 1996  (61  FR  68090). 

FOR  FURTHER  MFORMATKM  CONTACT:  CDR 
Guy  A.  Tetreau,  Marine  Safety  Division. 
Eighth  Coast  Guard  District,  (504)  589- 
3624,  between  8  a.m.  and  4  p.m^ 
Monday  through  Friday,  except  federal 
hoUdays. 

SUPPLEMENTARY  MFORMATKM: 

Introduction 

A  minor  change  in  the  description  of 
Coast  Guard  Marine  Safety  Office 
Corpus  Christi's  designated  areas  for  the 
issuance  of  new  first  class  pilot's 
licenses  and  endorsements  is  necessary 
to  clarify  the  geographic  limits  of  the 
Brownsville  Ship  Channel  designated 
area.  It  does  not  expand  or  reduce  the 
designated  area. 

Eighth  Coast  Guard  District  Designated 
Areas 

The  following  is  a  revision  to  the 
previously  published  designated  areas. 
Futiire  changes  to  designated  areas  will 
be  published  in  the  Federal  Kegieter. 

MSO  Corpus  Christi 

Revise 

The  Brownsville  Ship  Channel  to  Port 
Isabel,  to  read  as  follows: 

The  Brownsville  Ship  Channel  from 
the  Brazos  Santiago  Pass  seabuoy  to  the 
Brownsville  turning  basin;  including  the 
Port  Isabel  Chaimel  and  himing  basin. 

Dated:  April  24, 1997. 
T.  W.  Joaiah. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc  97-12486  Filed  5-12-07;  8:45  am] 
MLUNQ  COOK  4*ie-14-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGO  97-024] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  to  extend  comment 
period  for  proposed  changes  to  PREP 
Guidelines. 

SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  On 
March  26, 1997.  the  Coast  Guard 
published  a  Federal  Register  notice  (62 
FR  14494)  announcing  a  workshop  with 
a  request  for  comments.  During  the 
workshop,  several  participants 
requested  an  extension  beyond  April  30, 
1997  for  submitting  comments.  This 
notice  extends  the  comment  period  for 
an  extra  30  days. 

DATES:  Comments  must  be  received  on 
or  before  May  30. 1997. 

ADDRESSES:  Written  comments  shoulS 
be  submitted  to  COMMANDANT  (G- 
MOR-2),  Room  2100.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW; 
WashLigton,  DC  20593-0001.  ATTN: 
Ms.  Daren  Sahatjian. 

FOR  FURTHER  MFORMATION  CONTACT: 

For  general  information  regarding  the 
PREP  program  and  the  schedule,  contact 
Ms.  Karen  Sahatjian,  Marine  Safety  and 
Environmental  Protection  Directorate, 
Office  of  Response.  (G-MOR-2),  (202) 
267-2850.  The  schedule  and  exercise 
design  manual  are  available  on  the 
internet  at  http://www.dot.gov/dotinfo/ 
uscg/hq/g-mygmhome.htm  or  to  obtain  a 
hard  copy  of  the  design  manual,  contact 
Ms.  Ton!  Hundley  at  the  Office  of 
Pipeline  Safety  at  (202)  366-4397.  The 
1994  PREP  Guidelines  and  Training 
Elements  are  available  at  no  cost  by 
writing  or  faxing  the  TASC  Dept 
Warehouse.  3341  Q  75*  Avenue, 
Landover.  MD  20785,  fax:  301-386- 
5394.  The  stock  numbers  of  each 
manual  are:  PREP  Guidelines-USCG- 
X0191;  the  Training  Reference— USCG- 
X0188.  Please  indicate  the  quantity 
when  ordering.  Quantities  are  limited  to 
10  per  order. 


Dated:  May  6. 1997. 
R.  C  North. 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Conunandtuit  for  Marine  Safety  and 
Environmemtal  Protection. 
[FR  Doc.  97-12487  Filed  5-12-97;  8:45  am) 
BIUINO  COOe  4eiO-14-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-27] 

Petitions  for  Exemption  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnCN:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

StiMMARY:  Pursxiant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  &om  specified 
requirements  of  the  Federal  Aviation 
R^ulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  reeieved 
on  or  before  June  2, 1997. 
ADDRESSES:  Send  conmients  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28889.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS©faa.doLgov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 


of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  D.C.,  on  May  6. 
1997. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

Docket  No.:  IWOd 
Petitioner:  The  Nordam  Group 
Sections  of  the  FAR  Affected: 

14  CFR  21.303(g) 

Description  of  Relief  Sought:  To  permit  the 
petitioner  to  produce  aircraft  nose  radomes 
under  its  Parts  Manu&cturiog  Appro « il 
when  the  final  assembly  and  finishing  of  the 
radome,  in  certain  situations,  is 
accomplished  by  British  Aerospace  Systems 
and  Equipment,  a  repair  station  located 
outside  the  United  States. 

(FR  Doc.  97-12448  Filed  5-12-97;  8:45  am] 

■LUNQ  OOOE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Admlnistfation 

Environmental  Impact  Statement;  Crow 
Wing  County.  MN 

agency:  Federal  Highway 
AdministraUon  (FHWA),  IXIT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  U 
Enviroimiental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  to  relocate  Trunk  Highway  371 
(TH  371)  in  Crow  Wing  County, 
Minnesota.  The  Tier  II  EIS  examines  the 
preferred  location  alternative  in  greater 
detail  and  addresses  specific  social, 
economic  and  environmental  concerns; 
develops  specific  mitigation:  and 
considers  final  design  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Environmental  Engineer, 
Federal  Highway  Administration, 
Galtier  Plaza,  Box  75, 175  Fifth  Street 
East,  Suite  500,  St.  Paul,  Minnesota 
55101-2901,  Telephone  (612)  291-6120; 
or  Curt  Eastlund,  Project  Manager, 
Minnesota  Department  of 
Transportation — District  3, 1991 
Industrial  Park  Road,  Baxter,  Minnesota 
56401,  Telephone  (218)  828-2482. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  a  Tier  II 
EIS  on  a  proposal  to  relocate  TH  371  in 
Crow  King  County,  Minnesota.  The 


proposed  improvement  would  involve 
the  construction  of  approximately  10.5 
kilometers  (km)  of  roadway  (7<9  km  on 
new  alignment  and  2.6  km  on  existing 
TH  371)  bom  0.8  km  north  of  the 
entrance  to  Crow  Wing  State  Park  to  the 
existing  intersection  of  TH  371  and  TH 
210  in  Baxter,  Minnesota.  Improvements 
to  the  corridor  are  considered  necessary 
to  provide  for  the  existing  and  projected 
traffic  demand.  Also  included  in  this 
proposal  is  a  new  crossing  over  the 
Mississippi  River.  The  Tier  I  EIS  has 
been  completed,  resulting  in  a  preferred 
location.  The  Tier  I  EIS  was  published, 
reviewed,  comments  were  addressed, 
and  a  Record  of  Decision  issued. 

The  Tier  II  EIS  will  include  work 
accomplished  for  the  Tier  I  EIS  by 
reference  and  expand  into  several 
special  studies,  specific  mitigation  and 
detail  design  issues.  The  Tier  II  EIS  will 
examine  design  alternatives  for  the 
South  Extension,  the  jimction  of  County 
State  Aid  Highway  48  and  the  bridge 
over  the  Mississippi  River. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 

Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings.  To  ensure  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  5. 1997. 
Stanley  M.  Graczyk. 
Project  Development  Engineer,  Federal 
High  tvny  A  dministration . 
[FR  Doc.  97-12458  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fedeial  Railroad  Administration 
[FRA  DodMt  Na  H-S7-1) 

Petition  for  Waiver  Of  Compliance 

In  accordance  with  Part  21 1  of  Title 
49  Code  of  Federal  Regulations  (CFR). 


notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
from  the  National  Railroad  Passenger 
Corporation  (Amtrak)  a  request  for 
waiver  of  compliance  with  certain 
requirements  of  49  CFR  part  213:  Track 
Safety  Standards. 

The  purpose  of  Amtrak's  petition  is  to 
secure  approval  from  FRA  to  operate  a 
test  train  at  speeds  up  to  135  mph 
between  County  (MP  34)  and  MP  54, 1.7 
miles  east  of  Ham  (MP  55.7)  on  the 
Metropolitan  Division  of  Amtrak's 
Northeast  Corridor  in  the  spring  of  1997. 
Amtrak  currently  operates  trains  at  125 
mph  under  waiver  in  this  track  segment 
To  conduct  this  testing,  Amtrak  seeks 
relief  from  the  requirements  of  49  CFR 

Section  213.9,  which  limits  mavimnm 

permissible  train  speeds  to  110  mph. 
The  schedule  for  the  testing  has  not 
been  finalized,  but  will  be  limited  to  a 
few  days  depending  upon  weather 
conditions. 

In  preparation  for  operating  the  new 
high-speed  trainsets  between  New  York 
Qty,  New  York,  and  Washington,  D.C., 
Amtrak  needs  to  evaluate  the  high- 
speed dynamic  forces  on  pantograph 
assemblies  in  a  configuration  similar  to 
the  new  trainsets.  In  order  to  perform 
this  evaluation,  Amtrak  requests  to 
operate  a  test  train  consisting  of  two 
AEM-7  electric  locomotives  and  six 
Amfleet  cars,  including  Amtrak's  Track 
Geometry  Car. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  bearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  oppmrtunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  conunent  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  shoiild  identify  the 
appropriate  docket  numtwr  (e.g..  Waiver 
Petition  Docket  Number  H-97-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  r^olar 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington.  D.C  20005. 


Issued  in  Washington,  D.C  on  May  7, 
1997. 

Grady  C  Cothm,  Jr.. 

Deputy  Associate  A  dminiitaatorfor  St^ety 
Standards  and  Program  Development. 
[FR  Doc.  97-12416  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Docket  No.  H-97-3] 

Petition  for  ¥Vaiver  of  Complianos 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
from  the  National  Railroad  Passenger 
Corporation  (Amtrak)  a  request  for 
waiver  of  compliaiK:e  with  certain 
requirements  of  49  CFR  part  213:  Track 
Safety  Standards. 

The  purpose  of  Amtrak's  petition  is  to 
secure  approval  from  FRA  to  operate  its 
Talgo  trains  at  higher  cant  deficiencies 
in  the  Pacific  Northwest.  Amtrak, 
Burlington  Northern  Santa  Fe  Railway 
(BNSF),  and  the  Washington  State 
Department  or  Transportation  (WSDOT) 
have  joined  together  on  a  program  to 
reduce  trip  times  of  Talgo  trains 
between  Seattle,  Washington,  and 
Portland,  Oregon,  and  between  Seattle, 
Washington,  and  Vancouver,  British 
Columbia.  Talgo  trains  with  tilting 
passenger  cars  provide  increased 
comfort  at  higher  cant  deficiencies. 
These  trains  have  been  in  use  since 
1979  on  the  Spanish  National  Railway 
at  seven  inches  of  cant  deficiency.  The 
trains  have  also  been  tested  under 
previous  waivers  granted  by  FRA, 
including  testing  at  5.5  inches  of  cant 
deficiency  in  1994  on  the  former 
Southern  Pacific  route  north  of  St. 
Louis,  Missouri,  and  in  1988  at  up  to  8 
inches  of  cant  deficiency  conducted  for 
the  Coalition  of  Northeastern  Governors. 

Title  49  CFR  Section  213.57(b) 
prescribes  a  speed  limit  not 
distinguishing  between  freight  and 
passenger  rolling  stock  at  which  trains 
may  operate  over  curved  track  as  a  , 
function  of  curve  radius  (curvature)  and 
installed  superelevation. 

In  general,  for  any  combination  of 
curvature  and  superelevation,  there  is  a 
specific  ("balanced")  speed  at  which  the 
effect  of  centrifugal  force  is  canceled. 
The  track  standards  permit  the 
operation  of  trains  on  ctirves  at  speeds 
producing  a  consravative  imderbalance 
("cant  deficiency")  in  line  with  historic 
industry  practice.  The  track  safefy 
standards  also  permit  a  maximum  of 
three  inches  of  cant  deficiency; 
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however.  FRA  has  granted  waivers  for 
qualified  passenger  equipment  at  higher 
cant  deficiencies.  A  more  detailed 
discussion  of  cant  deficiency  can  be 
found  in  52  FR  38035.  October  13, 1987. 

Amtrak.  BNSF.  and  WSDOT  have 
worked  together  to  accomplish  the  goal 
of  reducing  trip  times.  Amtrak  plans  to 
dedicate  a  second  locomotive,  either  a 
P40  or  P42  high-performance 
locomotive,  to  each  Talgo  train.  BNSF, 
the  track  owner,  has  initiated  a  program 
working  with  the  municipalities  to 
reduce  the  number  of  speed  restrictions. 
BNSF  also  lifted  speed  restrictions 
imposed  decades  ago  and  not  lifted  after 
track  improvements  were  made. 
Another  part  of  the  program  is  to 
increase  curve  speeds  from  those 
developing  three  inches  of  cant 
deficiency  on  as  many  as  376  curves  on 
the  route. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  H-97-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W..  Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C  on  May  7, 
1997. 

Grady  C  Cotben.  Jr.. 

Deputy  Associate  AdnuiUstrator,  for  Safety 
Standards  and  Program  Development. 
[PR  Doc.  97-12417  Filed  5-12-fl7;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
pocket  No.  ll»-034] 

information  Coiiection  Available  for 
Public  Comments  and 
Recomn>endations 

ACTKW:  Notice  and  request  for 
comments. 


SUmiARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  )uly  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Fitzgerald,  Director,  Office  of 
Subsidy  and  Insurance,  MAR-570, 
Room  8117,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  Telephone  202- 
366-2400  or  fax  202-366-7901.  Copies 
of  this  collection  can  also  be  obtained 
from  that  office. 

SUPPLEMENTARY  INFORMATKM: 

Title  of  Collection:  Approval  of 
Underwriters  for  Marine  Hull  Insurance. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0517. 

Form  Number:  None. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Summary  of  Collection  of 
Information:  Concerns  approval  of 
marine  hull  underwriters  to  insure 
MARAD  program  vessels.  Foreign 
applicants  will  be  required  to  submit 
financial  data  upon  which  MARAD 
approval  woidd  be  based.  In  certain 
cases,  brokers  would  be  required  to 
certify  that  American  underwriters  were 
offered  opportunity  to  compete  for  the 
business. 

Need  and  Use  of  the  Information:  46 
CFR  Part  249,  published  as  a  final  rule 
on  June  20,  1988.  prescribes  regulations 
for  approval  of  underwriters  for  marine 
bidl  insurance  on  vessels  built  or 
operated  with  subsidy  or  covered  by 
vessel  obligation  guarantees  issued 
pursuant  to  Title  XI  of  the  Merchant 
Marine  Act,  1936,  as  amended.  The 
regulations  provide  for  approval  of 
foreign  underwriters  on  the  basis  of  an 
assessment  of  their  financial  condition, 
the  regulatory  regime  under  which  they 
operate,  and  a  statement  attesting  to  a 
lack  of  discrimination  in  their  country 
against  U.S.  hull  insurers.  The  "\ 

regulations  also  require  that  American 
underwriters  be  given  an  opportunity  to 


compete  for  every  placement,  thereby 
necessitating  in  some  cases  certification 
that  such  opportunity  was  offered. 

Description  of  Respondents:  Foreign 
underwriters  of  marine  insurance  and 
insurance  brokers  placing  marine  hull 
insurance  if  less  than  50  percent  of  the 
placement  is  made  in  the  American 
market. 

Arniuai  flesponses;  82. 

Annual  Burden:  66  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210. 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  May  7,  1997. 
Joel  C  Richard, 
Secretary. 

(PR  Doc.  97-12431  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-1 14;  Notica  2] 

Rnal  Decision  That  Certain 
Nonconforming  Vehicles  are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Final  decision  that  certain 
nonconforming  vehicles  are  eligible  for 
importation. 

summary:  This  document  announces  a 
final  decision  by  the  Administrator  of 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  that  certain 
vehicles  that  do  not  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  but  that  are  certified  by  their 
original  manufacturer  as  complying 
with  all  applicable  Canadian  motor 
vehicle  scdety  standards,  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  in  question  either  (1)  Are 
substantially  similar  to  vehicles  that 
were  certified  by  their  manufecturers  as 
complying  with  the  U.S.  safety 
standards  and  are  capable  of  being 
.^  readily  altered  to  conform  to  those 
\tandards,  or  (2)  have  safety  features 


that  comply  with,  or  are  capable  of 
being  altered  to  comply  with  all  U.S. 
safety  standards.  This  document  also 
announces  NHTSA's  decision  to  rescind 
the  vehicle  eligibility  number  that  was 
formerly  applicable  to  all  vehicles 
certified  by  their  original  manufacturer 
as  complying  with  Canadian  safety 
standards  (eligibility  number  VSA-1). 
and  to  assign  four  separate  eligibility 
numbers  to  Canadian  certified  vehicles, 
based  on  those  vehicles'  classification 
and  weight. 

DATES:  This  decision  is  effective  on  May 
13. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwisde,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  (FMVSS)  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  vehicle  is 
substantially  similar  to  a  motor  vehicle 
of  the  same  model  and  model  year  that 
was  originally  manu&ctured  for  import 
into  and  sale  in  the  United  States  and 
was  certified  as  complying  with  all 
applicable  FMVSS,  and  also  finds  that 
the  noncompliant  vehicle  is  capable  of 
being  readily  altered  to  comply  with  all 
applicable  FMVSS.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  §  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
NHTSA  decides  that  its  safety  featiires 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
FMVSS. 

On  March  7. 1997.  NHTSA  published 
a  notice  in  the  Federal  Register  at  62  FR 
10614  announcing  that  it  had  made  a 
tentative  decision  that  certain  motor 
vehicles  that  do  not  comply  with  all 
applicable  FMVSS,  but  that  are  certified 
by  their  original  manufacturer  as 
complying  with  all  applicable  Canadian 
Motor  Vehicle  Safety  Standards,  are 
eligible  for  importation  into  the  United 
States.  The  notice  identified  these 
vehicles  as: 

(a)  All  passenger  cars  manufactured 
on  or  after  September  1, 1996  and  before 
September  1,  2002,  that,  as  originally 
manufactured,  are  equipped  with  an 
automatic  restraint  system  that  complies 
with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208,  and  that 
comply  with  FMVSS  No.  214; 

(b)  All  multipurpose  passenger 
vehicles,  trucks  and  buses  manu&ctured 


on  or  after  September  1, 1993,  and 
before  September  1. 1998,  that,  as 
originally  manufactured,  comply  with 
FMVSS  Nos.  202.  208.  and  216;  and 

(c)  All  multipurpose  passenger 
vehicles,  trucks  and  buses  manufacttued 
on  or  after  September  1,  1998,  and 
before  September  1.  2002,  that,  as 
originally  manufactured,  comply  with 
FMVSS  Nos.  202.  208.  214.  and  216. 

The  reader  is  referred  to  the  March  7 
notice  for  a  full  discussion  of  the  factors 
leading  to  the  tentative  decision. 

The  notice  also  proposed  to  rescind 
Vehicle  Eligibility  Niunber  VSA-1. 
which  NHTSA  had  established  as  the 
designator  for  importers  to  use  on  the 
HS-7  Declaration  Form  accompanying 
entry  to  indicate  the  import  eligibility  of 
all  vehicles  certified  by  their  original 
manu&cturer  as  complying  with  all 
applicable  Canadian  motor  vehicle 
safety  standards  (CMVSS).  In  place  of 
this  designator,  the  notice  proposed  to 
assign  four  separate  eligibility  numbers 
(VSA-80  Uirough  VSA-83)  to  Canadian- 
certified  vehicles,  based  on  vehicle 
classification  (i.e..  passenger  car. 
multipurpose  passenger  vehicle,  truck, 
bus,  trailer,  motorcycle)  and,  in  the  case 
of  multipurpose  passenger  vehicles, 
buses  and  trucks,  based  also  on  vehicle 
weight.  The  reader  is  also  referred  to  the 
March  7  notice  for  a  full  discussion  of 
this  proposal. 

In  accordance  with  49  U.S.C. 
§  30141(b).  the  notice  solicited  public 
comments  on  the  tentative  decision  that 
NHTSA  had  made  and  on  the  agency's 
proposal  to  assign  new  import  eligibility 
numbers  to  Canadian-certified  vehicles. 
Four  comments  were  submitted  in 
response  to  the  notice.  The  first  of  these 
was  submitted  by  members  of  the  North 
American  Automotive  Trade 
Association  (NAATA).  In  their 
comment,  the  NAATA  members 
requested  NHTSA  to  be  as  expedient  as 
possible  in  making  a  final  decision 
regarding  the  import  eligibility  of 
Canadian-certified  passenger  cars 
manufactured  on  or  after  September  1, 
1996  that  comply  with  FMVSS  Nos.  208 
and  214.  The  NAATA  members  also 
requested  the  agency  to  preserve  for 
Canadian  market  vehicles  a  waiver  from 
the  fee  established  at  49  CFR  594.8  for 
importing  a  vehicle  pursuant  to  an 
eligibility  decision  by  the  NHTSA 
Administrator.  In  support  of  this 
request,  the  NAATA  members 
contended  that  NHTSA  incurs  no 
additional  administrative  overhead  or 
burden  in  processing  these  vehicles,  in 
comparison  to  the  agency's  processing 
of  Canadian  market  vehicles  that  have 
previously  been  determined  eligible  for 
importation.  Additionally,  the  NAATA 
members  characterized  the  proposed 


change  in  eligibility  numbers  for 
Canadian-certified  vehicles  as  being 
merely  clerical  in  nature,  and  not 
resulting  in  any  actual  change  to  "the 
entry  or  compliance  package  approval 
process." 

The  second  comment  was  submitted 
by  Philip  Trupiano  of  Auto  Enterprises, 
Inc.  of  Clawson,  Michigan,  a  Registered 
Importer  of  nonconforming  vehicles.  In 
his  comment,  Mr.  Trupiano  also 
requested  the  agency  to  expedite  its 
eligibility  decision  with  respect  to 
Canadian-certified  passenger  cars 
manufactured  on  or  after  September  1, 
1996.  Mr.  Trupiano  further  expressed 
the  opinion  that  NHTSA  should  not 
establish  September  1,  2002,  or  any 
other  date  for  the  expiration  of  import 
eligibility  on  Canadian  market  vehicles. 
Mr.  Trupiano  observed  that  the  notice 
reflected  the  agency's  intent  "to  issue 
new  ofecisions  covering  vehicles 
manufactured  on  or  after  September  1, 
2002  within  a  sufficient  period  before 
that  date  is  reached."  In  Mr.  Trupiano's 
opinion,  NHTSA's  ability  to  honor  this 
intent  is  undermined  by  the  fact  that  it 
has  taken  the  agency  more  than  seven 
months  from  September  1, 1996  to  issue 
a  final  decision  of  import  eligibility 
with  respect  to  Canadian-certified 
passenger  cars  manufactured  on  or  after 
that  date. 

Mr.  Trupiano  noted  that  NHTSA 
proposed  September  1,  2002  as  the  next 
cutoff  because  that  is  the  date  on  which 
revised  interior  impact  protection 
requirements  that  are  to  be  phased  in 
under  FMVSS  No.  201,  Occupant 
Protection  in  Interior,  and  that  are  not 
found  in  the  corresponding  CMVSS, 
will  become  effective  for  all  passenger 
cars  and  for  multi-purpose  passenger 
vehicles,  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  of  10,000  pounds 
or  less.  To  eliminate  the  need  for 
NHTSA  to  issue  a  new  eligibility 
decision  following  the  proposed 
September  1,  2002  cutoff,  Mr.  Trupiano 
suggested  that  the  agency  could  nrake 
compliance  with  FMVSS  No.  201  a 
condition  for  the  import  eligibility  of  all 
afiiected  vehicles  manufactured  on  or 
after  September  1, 1996. 

Although  Mr.  Trupiano  stated  that  he 
has  no  objection  to  the  proposed 
assignment  of  new  eligibility  numbers 
to  Qanadian-certified  vehicles,  he 
expressed  the  opinion  that  such  a 
change  is  unnecessary  in  view  of  the 
fact  that  Registered  Importers  provide 
information  on  vehicle  classification  in 
the  certificates  of  conformity  that  they 
submit  to  NHTSA  to  obtain  the  release 
of  bonds  posted  for  noncomplying 
vehicle. 

Additionally,  Mr.  Trupiano  requested 
the  agency  to  clarify  in  writing  that 
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vehicles  entered  under  the  proposed 
eligibility  nqmbers  would  be  exempt 
from  the  fee  prescribed  under  49  CFR 
594.8.  Mr.  Trupiano  contended,  without 
providing  any  supporting  analysis,  that 
the  imposition  of  such  a  fee  on 
Canadian-certified  vehicles  would  be  in 
violation  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  Mr. 
Trupiano  further  expressed  the 
understanding  that  Canadian-certified 
vehicles  are  not  subject  to  the  fee 
prescribed  under  49  CFR  594.8  because 
of  an  agreement  between  NHTS  A  and 
the  Canadian  government  reflected  in  a 
letter  dated  March  16. 1990  from 
Canadian  Ambassador  D.H.  Biuney  to 
Jerry  R.  Curry,  who  was  then  NHTSA 
Administrator,  and  a  response  from 
Administrator  Curry  to  Ambassador 
Biuney  dated  April  24, 1990.  Copies  of 
these  letters,  which  were  attached  to  Mr. 
Trupiano's  comments,  have  been  placed 
in  the  public  docket  for  this  eligibility 
decision.  Mr.  Trupiano  interprets  this 
correspondence  as  containing  an 
agreement  on  NHTSA's  behalf  to  waive 
importation  fees  on  Canadian  market 
vehicles  which  "cannot  be  unilaterally 
changed." 

The  third  comment  was  submitted  by 
Brian  Osier,  Executive  Director  and 
Counsel  to  NAATA.  In  his  comment, 
Mr.  Osier  expressed  agreement  with  the 
agency's  tentative  decision  to  extend 
import  eligibility  to  Canadian  market 
vehicles  manufactured  on  or  after 
September  1, 1996  that  are  in 
compliance  vtrith  FMVSS  Nos.  208  and 
214.  Mr.  Osier  took  exception,  however, 
to  the  proposed  eligibility  cutoff  date  of 
September  1,  2002.  contending,  as  did 
Mr.  Trupiano,  that  this  will  result  in 
futiire  delays  that  will  cause  economic 
hardship.  Mr.  Osier  predicted  that 
NHTSA's  "administrative 
requirements"  will  prevent  the  agency 
from  honoring  its  commitment  to  issue 
a  new  eligibility  decision  within  a 
reasonable  period  before  the  September 
1.  2002  cutoff  date  is  reached.  To 
eliminate  the  need  for  a  futiue  decision, 
Mr.  Osier  recommended  that  the 
tentative  decision  be  revised  along  the 
lines  suggested  by  Mr.  Trupiano.  Mr. 
Osier  also  shared  Mr.  Trupiano's 
opinion  that  NHTSA  has  an  obligation 
to  adopt  this  approach  under  Article 
908  of  NAFTA,  which  he  characterized 
as  requiring  the  agency  to  conduct 
FMVSS  conformity  assessments  as 
expeditiously  as  possible.  Mr.  Osier 
additionally  urgmi  NHTSA  to  state  in 
waiting  that  vehicles  imported  under  the 
proposed  eligibility  numbers  are  exempt 
from  the  fees  prescribed  imder  49  CFR 
594.8,  and  contended  that  this  is 
"necessary  to  ensure  that  NHTSA  does 


not  unduly  restrict  trade  as 
contemplated  by  the  Free  Trade 
Agreement."  Mr.  Osier  also 
characterized  the  correspondence 
between  Administrator  Curry  and 
Ambassador  Bumey  as  reflecUMjtbe 
agency's  agreement  not  to  "impose 
that  would  unduly  restrict  trade 
between  Canada  and  the  United  States." 

The  fourth  comment  was  submitted 
by  Lawrence  A.  Beyer,  an  attorney  who 
represents  several  Registered  Importers. 
In  his  comment.  Mr.  Beyer  also 
expressed  general  agreement  with  the 
tentative  decision,  but  voiced  concern 
that  the  assignment  of  new  eligibility 
numbers  for  Canadian-certified  vehicles 
could  be  a  ploy  for  eliminating^he  fee 
waiver  that  has  applied  to  these  vehicles 
when  imported  under  eligibility  number 
VSA-1.  Mr.  Beyer  contended  that  if  the 
agency  is  so  motivated,  its  actions 
would  contradict  a  requirement  in  49 
CFR  Part  594  for  fees  to  be  set  at  the 
beginning  of  the  fiscal  year.  Mr.  Beyer 
further  suggested  that  if  NHTSA  intends 
to  change  the  fee  structure  for  Canadian 
imports,  the  agency  should  publish  a 
separate  notice  in  the  Federal  Register 
concerning  the  matter,  so  that  those  who 
stand  to  be  impacted  will  have  a  fair 
opportunity  to  comment.  / 

NHTSA  has  considered' each  of  the 
issues  that  these  comments  have  raised. 
The  agency  has  taken  note  of  the 
concerns  the  commenters  have 
expressed  regarding  the  timing  of  this 
fiiml  decision.  That  timing  was 
influenced,  in  part,  by  information  that 
NHTSA  obtained  from  Registered 
Importers  indicating  that  Model  Year 
1997  vehicles  would  begin  to  be  retired 
from  Canadian  rental  fleets  in  March 
and  April  of  this  year,  reducing  the  need 
for  an  earlier  decision  regarding  the 
import  eligibility  of  those  vehicles. 
Contrary  to  the  assumptions  expressed 
by  certain  of  the  commenters,  the  timing 
of  this  decision  has  no  bearing  on  any 
future  such  actions  that  NHTSA  may 
take.  As  stated  in  the  notice  of  tentative 
decision,  the  agency  intends  to  issue 
new  eligibility  decisions  covering 
vehicles  for  which  the  September  1, 
2002  cutoff  date  was  proposed  within  a 
sufficient  period  before  that  date  is 
reached.  The  alternative  suggested  by 
certain  of  the  commenters  of  specifying 
compliance  with  FMVSS  No.  201  as  a 
condition  for  the  import  eligibility  of 
vehicles  manufactured  on  or  after 
September  1. 1996  is  less  acceptable  to 
the  agency.  Should  Canada  adopt  the 
revised  interior  impact  protection 
requirements  that  are  to  be  phased  in 
under  FMVSS  No.  201  by  September  1. 
2002,  there  will  be  no  need  for 
compliance  with  this  standard  to  be 
made  a  specific  condition  for  import 


eligibility.  Since  those  requirements 
have  yet  to  be  phased  in,  FMVSS  No. 
201  is  at  present  substantially  similar  to 
its  Canadian  counterpart,  precluding  the 
need  for  compliance  with  the  standard 
to  be  made  a  specific  condition  for  the 
import  eligibility  of  vehicles 
manufactured  on  or  after  September  1. 
1996. 

Contrary  to  the  assumption  expressed 
by  one  of  the  commenters,  NHTSA  did 
not  propose  to  assign  new  vehicle 
eligibility  numbers  to  Canadian-certified 
vehicles  as  a  means  to  circiunvent  any 
purported  fee  exemption  for  those 
vehicles.  As  stated  in  the  notice  of 
tentative  determination,  the  agency 
instead  proposed  separate  eligibility 
numbers  based  on  vehicle  classification, 
and.  in  the  case  of  multipurpose 
passenger  vehicles,  trucks,  and  buses, 
by  weight,  so  that  the  eligibility 
decisions  that  pertain  to  Canadian- 
certified  vehicles  can  be  more  readily 
modified  in  the  event  that  any  future 
discrepancies  arise  between  Canadian 
and  U.S.  standards  that  affect  only 
certain  classes  of  vehicles.  The  use  of  a 
single  eligibility  number  to  cover  all 
vehicle  classes  made  it  difficult  to  keep 
track  of  past  modifications  to  these 
eligibility  decisions.  Contrary  to  the 
opinion  of  one  commenter,  the  need  for 
separate  eligibility  nimibers  is  not 
undermined  by  the  existence  of  vehicle 
classification  information  in  the 
certificates  of  conformity  that  Registered 
Importers  submit  to  NHTSA.  The 
agency  is  not  proposing  separate 
eligibility  numbers  so  that  it  can 
monitor  the  volume  of  Canadian 
imports  by  vehicle  class,  but  instead  to 
facilitate  any  future  modifications  to  the 
eligibility  determinations  that  may 
become  necessary. 

As  the  commenters  recognized,  the 
notice  of  tentative  decision  was  entirely 
silent  with  res[>ect  to  the  issue  of  fees 
for  Canadian  imports.  NHTSA  did  not 
introduce  the  subject  because  its  intent 
was  to  have  an  eligibility  decision  in 
place  as  soon  as  possible  to  cover 
vehicles  manufactured  on  or  after 
September  1. 1996,  without  the  delays 
that  a  controversy  over  fees  could 
engender.  In  point  of  fact,  there  is  no 
existing  "waiver"  of  fees  for  Canadian 
vehicles.  The  importers  of  these 
vehicles  must  pay  the  fee  for 
reimbursement  of  the  U.S.  Customs 
Service's  bond  processing  costs 
established  under  49  CFR  594.9. 
The  fee  for  importing  a  vehicle 
pursuant  to  a  determination  by  the 
Administrator  found  at  49  CFR  594.8  is 
imposed,  as  that  section  states,  to  cover 
the  direct  and  indirect  costs  incurred  by 
NHTSA  in  making  the  eligibility 
determiiution.  This  fee  is  now  set  at 


$134.  and.  as  stated  at  49  CFR  S94.8(a), 
is  payable  by  each  importer  of  a  vehicle 
covered  by  an  import  eligibility 
determination  made  under  49  CFR  Part 
593. 

At  the  time  that  it  was  first 
established,  the  fee  for  importing  a 
motor  vehicle  pursuant  to  an  eligibility 
determination  on  the  Administrator's 
initiative  based  on  the  existence  of  a 
substantially  similar  U.S.-certified 
vehicle  was  $1,560,  to  be  paid  only  by 
the  importer  of  the  first  vehicle  covered 
by  the  determination.  See  54  FR  40100. 
40108  (September  29, 1989).  Consistent 
with  this  provision,  in  the  notice 
aimouncing  its  first  final  determination 
of  import  eligibility  for  Canadian- 
certified  vehicles,  published  on  August 
13,  1990  at  55  FR  32988,  NHTSA  stated 
that  the  $1,560  fee  then  required  under 
49  CFR  593.8  would  "be  payable  only 
once,  and  by  the  first  importer  of  any 
Canadian  vehicle  covered  by  this 
determination."  55  Fli  32990. 

In  his  correspondence  with  the 
Canadian  Ambassador  that  is  cited  by 
several  of  the  commenters,  former 
NHTSA  Administrator  Curry  stated  that 
"the  fee  of  $1,560  would  cover  the 
blanket  determination  of  all  passenger 
cars,  and  would  not  be  applied  to  each 
individual  make  and  model  year  of 
passenger  car,"  thereby  "effectively 
moot[ing]  Canada's  .  .  .  request  that 
Canadian  market  passenger  cars  be 
exempted  boia  the  determination  fee." 
It  is  worth  noting  that  this  letter  neither 
stated  nor  otherwise  acknowledged  the 
existence  of  any  exemption  frtim 
importation  fees  for  Canadian  vehicles. 
The  letter  in  fact  stated  that  the 
Ambassador's  request  for  such  an 
exemption  could  not  be  granted  in  that 
the  fees  established  by  the  agency  were 
specifically  required  by  the  Imported 
Vehicle  Safety  Compliance  Act  of  1988. 
Pub.  L.  100-562. 

Although  NHTSA  has  continued  to 
collect  the  other  fees  established  under 
49  CFR  Part  594  from  the  importers  of 
Canadian-certified  vehicles,  the  agency 
has  not  been  collecting  the  fee 
prescribed  under  section  594.8  bom 
those  importers  because  that  fee  has 
already  been  paid  by  the  first  person  to 
import  a  Canadian-certified  vehicle 
under  an  eligibility  decision  made  by 
die  agency.  That  payment  in  theory 
reimbursed  NHTSA  for  its  costs  in 
making  the  import  eligibility  decision. 
As  a  consequence,  NHTSA  has  stated  at 
various  junctiu^s  that  the  fee  for 
importing  a  vehicle  pursuant  to  an 
Administrator's  determination  would 
not  apply  to  Canadian  vehicles  covered 
by  eligibility  nimiber  VSA-1.  See,  e.g.. 
58  FR  41681. 41682  (August  5. 1993) 


and  61  FR  51043. 51044  (Septembn  30.  . 
1996). 

Even  though  NHTSA  is  now 
rescinding  eligibility  number  VSA-1. 
and  replacing  it  with  four  separate 
eligibility  numbers  based  on  vehicle 
classification  and  weight,  the  agency 
does  not  intend  to  collect  the 
importation  fee  established  under  49 
CFR  594.8  from  the  importms  of 
vehicles  covered  by  those  eligibility 
niunbers.  First,  the  agency  recognizes 
that  the  assignment  of  new  eligibility 
niunbers  for  Canadian-certified  vehicles 
does  not  constitute  a  new  import 
eligibility  determination  with  respect  to 
those  vehicles  that  would  justify 
imposition  of  the  fee  required  under  49 
CFR  594.8.  However,  even  if  payment  of 
that  fee  could  be  justified,  given  the 
volume  of  nonconforming  Canadian 
imports  (which  exceeded  15.000 
vehicles  in  calendar  year  1995  alone), 
the  only  fee  that  could  be  assessed  on 
a  "per-vehicle"  basis  to  reimburse  the 
agency  for  its  costs  in  making  eligibility 
decisions  regarding  those  vehicles 
woiUd  be  too  minuscide  to  justify  its 
imposition. 

NHTSA  is  currently  considering, 
however,  proposing  fees  pursuant  to  49 
U.S.C.  §  30141(a)(3)  to  reimburse  Uie 
agency's  costs  associated  with  making 
decisions  as  to  whether  particular 
vehicles  may  be  released  by  registered 
importers,  i.e.  the  costs  for  the  review 
and  processing  of  certificates  of 
conformify  submitted  by  registered 
importers  to  document  that  vehicles  that 
were  not  originally  manufactiu^  to 
conform  to  all  applicable  FMVSS  have 
been  brought  into  conformify  with  those 
standards.  Such  fees  woidd  apply  to  all 
vehicles  for  which  conformify 
certificates  are  submitted  to  NHTSA. 
including  vehicles  imported  from 
Canada. 

Final  Decision 

Accordingly,  the  Administrator  of 
NHTSA  hereby  decides  that: 

(a)  All  passenger  cars  manufactured  on 

or  after  September  1, 1996  and 
before  September  1,  2002,  that,  as 
originally  manufactured,  are 
equipped  with  an  automatic 
restraint  system  that  complies  with 
Federal  Motor  Vehicle  Safefy 
Standard  (FMVSS)  No.  208.  and 
that  comply  with  FMVSS  No.  214; 

(b)  All  multipurpose  passenger  vehicles. 

trucks  and  buses  manufactured  on 
or  after  September  1 .  1993,  and 
before  September  1. 1998.  that,  as 
originally  manufactured,  comply 
with  FMVSS  Nos.  202.  208.  and 
216;  and 

(c)  All  multipurpose  passenger  vehicles, 

trucks  and  buses  manufactured  on 


or  after  September  1, 1998.  and 
before  September  1.  2002,  that,  as 
originally  manufactured,  comply 
with  FMVSS  Nos.  202.  208.  214. 
and  216; 

that  are  certified  by  their  original 
manufacturer  as  complying  with  all 
applicable  Canadian  motor  vehicle 
safefy  standards,  are  eligible  for 
importation  into  the  United  States  on 
the  basis  that  either: 

1.  they  are  substantially  similar  to 
vehicles  of  the  same  make,  model,  and 
model  year  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States,  or  originally  manufactured  in  the 
United  States  for  sale  there,  and 
certified  as  complying  with  all 
applicable  FMVSS,  and  are  capable  of 
being  readily  altered  to  conform  to  all 
applicable  FMVSS;  or 

2.  They  have  safefy  feattires  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
FMVSS. 

Vehicle  Eligibilify  Nmnber 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  Form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibilify 
nimiber  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  Eligibilify 
Number  VSA-1  has  previously  covered 
all  eligible  vehicles  certified  by  their 
original  manufacturer  as  complying 
with  all  applicable  CMVSS.  NHTSA 
hereby  rescinds  that  eligibilify  number 
and  assigns  the  following  eligibilify 
nimibers  to  the  vehicles  it  covered,  and 
to  those  admissible  under  this  notice  of 
final  decision: 

Vehicles  Certified  by  Their  Original 
Manufacturer  as  Complying  with  all 
Applicable  Canadian  Motor  Vehicle 
Safety  Standards 


Numt>er 


VSA-80.. 


Vehides 


(a)  All  passenger  cars  less  than 
25  years  old  that  were  manu- 
factured before  September  1, 
1989; 

(b)  All  passenger  cars  manufac- 
tured on  or  after  Septemt)er  1. 
1989,  and  before  Sejptember  1. 
1996,  tfiat,  as  originally  manu- 
factured, are  equipped  with  an 
automatic  restraint  system  that 
complies  with  Federal  Motor 
Vehicle  Safety  Standard 
(FMVSS)  No.  208; 


tf«A     k.T-      no     /    »r...«*J...     \M^-m,    4  0      ^ntiT    /    KTj%*itf 
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Number 


VSA-«1 


VSA-82 


VSA-83 


Vehides 


(c)  All  passenger  cars  manufac- 
tured on  or  after  September  1, 
1996  and  before  September  1. 
2002.  ttiat,  as  originaily  manu- 
fadureo.  are  equipped  with  an 
automatic  restraint  system  that 
complies  with  FMVSS  Nos. 
208.  and  tttat  comply  with 
FMVSS  No.  214. 

(a)  All  multipurpose  passenger 
vehicles,  tnxka,  and  buses 
with  a  GVWR  of  4536  kg. 
(10.000  lbs.)  or  less  that  are 
less  than  25  years  old  and  that 
were  manufactured  t)efc>re  Sep- 
tember 1,  1991; 

(b)  All  multipurpose  passenger 
vehicles,  trucks,  arxj  buses 
with  a  GVWR  of  4536  kg. 
(10,000  lbs.)  or  less  that  were 
manufactured  on  and  after 
September  1,  1991.  and  before 
September  1.  1993.  and  that, 
as  originally  manufactured, 
comply  with  FMVSS  Nos.  202 
and  208; 

(c)  All  multipurpose  passenger 
vehkdes,  tnxks  and  buses  with 
a  GVWR  of  4536  kg.  (10.000 
l>s.)  or  less  ttiat  were  manufac- 
tured on  or  after  September  1, 
1993,  and  before  September  1, 
1998,  and  that,  as  originally 
manufactured,  comply  with 
FMVSS  Nos.  202.  208.  and 
216; 

(d)  All  multipurpose  passenger 
vehk:les.  trucks  and  buses  with 
a  GVWR  of  4536  kg.  (10,000 
lbs.)  or  less,  that  were  manu- 
factured on  or  after  September 
1.  1998,  and  before  Sejjtember 
1.  2002,  and  that,  as  originany 
manufactured,  comply  with  the 
requirements  of  FMVSS  Nos. 
202.  208,  214,  and  216. 

All  multipurpose  passenger  vehi- 
cles, trucks  and  buses  with  a 
GVWR  greater  than  4536  kg. 
(10,000  lbs.)  that  are  less  than 
25  years  oM. 

All  trailers,  and  all  motorcycles 
that  are  less  than  25  years  ok). 


Authority:  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50. 

Issued  on:  May  7, 1997. 
Rk«nio  Martinez, 
Administrator. 

(FR  Doc.  97-12488  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnance  Dociwt  No.  3338q 

CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolit  Southern 
Corporation  and  Norfolk  Southern 
Raihray  Company— Control  and 
Operating  Lsasss/Agreinenta 
Conrail  Inc.  and  Consolidated  Rail 
Corporation 

AGQilCY:  Surface  Transportation  Board. 
DOT. 

ACnON:  Decision  No.  5;  Notice  of 
petitions  filed  by  applicants  seeking 
waiver  of  otherwise  applicable 
requirements  respecting  seven 
construction  projects;  Request  for 
conunents. 

SUMMARY:  CSX  Corporation  (CSXC). 
CSX  Transportation,  Inc.  (CSXT). 
Norfolk  Southern  Corporation  (NSC). 
Norfolk  Southern  Railway  (Company 
(NSR).  Conrail  Inc.  (CRI).  and 
(Consolidated  Rail  Corporation  (CRC)  ■ 
intend  to  file,  on  or  before  July  10. 1997. 
a  "primary  application"  seeking  Surface 
Transportation  Board  (Board) 
authorization  for,  among  other  things, 
(a)  the  acquisition  by  CISX  and  NS  of 
control  of  Conrail,  and  (b)  the  division 
of  the  assets  of  dkinrail  by  and  between 
CSX  and  NS.  See  Decision  No.  2.  served 
April  21. 1997.  and  published  that  day 
in  the  Federal  Regi^  at  62  FR  19390. 
Applicants  have  now  filed  petitions 
seeking  waiver  of  certain  otherwise 
applicable  requirements  respecting 
seven  related  construction  projects. 
These  waivers,  if  granted,  would  allow 
applicants  to  begin  construction  on 
these  projects  following  the  completion 
by  the  Board  of  its  environmental 
review  of  the  constructions,  and  the 
issuance  of  a  further  decision  approving 
construction,  but  prior  to  approval  by 
the  Board  of  the  primary  application. 
The  Board  seeks  comments  fit>m 
interested  persons  respecting  the 
waivers  sought  by  applicants. 
DATES:  Written  comments  must  be  filed 
with  the  Board  no  later  than  June  2. 
1997.  Replies  may  be  filed  by  applicants 
no  later  than  June  4, 1997. 
ADDRESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33388  and  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Unit.  ATTN:  STB  Finance 
Docket  No.  33388,  Surface 
Transportation  Board.  1925  K  Street. 


N.W..  Washington.  DC  20423-0001. 2  In 
addition,  one  copy  of  all  dociunents  in 
this  proceeding  must  be  sent  to 
Administrative  Law  Judge  Jacob 
Leventhal,  Federal  Energy  Regulatory 
C^ommission.  888  First  Street,  N.E., 
Suite  llF,  Washington.  DC  20426  ((202) 
219-2538;  FAX:  (202)  219-3289)  and  to 
each  of  applicants'  representatives:  (1) 
Dennis  G.  Lyons,  Esq.,  Arnold  &  Porter, 
555  12th  Street,  N.W..  Washington.  DC 
20004-1202;  (2)  Richard  A.  Allen,  Esq.. 
Zuckert,  Scoutt  &  Rasenberger,  LX.F.. 
Suite  600. 888  Seventeenth  Street.  N.W.. 
Washington,  DC  20006-3939;  and  (3) 
Paul  A.  Cunningham,  Esq.,  Harkins 
Cuimingham,  Suite  £00. 1300 
Nineteenth  Street.  N.W.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  [TDD  for  the 
hearing  impaired:  (202)  565-1695.) 
SUPPI.EMENTARY  INFORMATION:  On  April 
10.  1997,  CSX,  NS,  and  Conrail  filed  a 
notice  of  intent  (CSX/NS-1)  that 
indicates  that  they  intend  to  file  a  49 
U.S.C.  11323-25  application  (referred  to 
as  the  "primary  application")  seeking 
Board  authorization  for,  among  other 
things,  (a)  the  acquisition  by  CSX  and 
NS  of  control  of  Conrail.  and  (b)  the 
division  of  the  assets  of  Conrail  by  and 
between  CSX  and  NS.  In  Decision  No. 
2.  served  April  21, 1997.  and  published 
that  day  in  the  Federal  Register  at  62  FR 
19390.  we  determined  that  the 
transaction  contemplated  by  applicants 
is  a  major  transaction  as  defined  at  49 
CFR  1180.2(a),  and  we  invited 
comments  on  the  procedural  schedule 
proposed  by  applicants.  Comments  were 
filed  on  or  before  May  1. 1997.  and  a 
decision  respecting  the  procedural 
schedule  will  be  issued  shorUy. 
Our  regulations  provide  that 
applicants  shall  file,  concurrentiy  with 
their  49  U.S.C.  11323-25  primary 
application,  all  "directiy  related 
applications,  e.g.,  those  seeking 
authority  to  construct  or  abandon  rail 
lines."  etc.  49  CFR  1180.4(c)(2)(vi).  Our 
regulations  also  provide,  however,  that. 


<  CSXC  and  CSXT  are  referred  to  collectively  as 
CSX.  NSC  and  NSR  are  referred  to  collectively  as 
NS.  CRI  and  CRC  are  referred  to  collectively  as 
Conrail.  CSX,  NS.  and  Conrail  are  refened  to 
collactiveiy  as  applicants. 


'  In  addition  to  submitting  an  original  and  25 
copies  of  all  documents  filed  with  the  Board,  the 
parties  are  encouraged  to  submit  all  pleadings  and 
attachments  as  computer  data  contained  on  a  3.5- 
inch  floppy  diskette  formatted  for  WordPerfiact  7.0 
(or  formatted  so  that  it  can  be  converted  into 
WordPerfect  7.0)  and  clearly  labeled  with  the 
identification  acronym  and  number  of  the  pleading 
contained  on  the  diskette.  See  49  CFR  1180.4(aH2). 
The  computer  data  contained  on  the  computer 
diskettes  submitted  to  the  Board  will  be  subject  to 
the  protective  order  granted  in  Decision  No.  1 , 
served  April  16. 1997  (as  modified  in  Decision  No. 
4.  served  May  2.  1997).  and  is  for  the  exclusive  use 
of  Board  employees  reviewing  substantive  and/or 
procedural  matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer  data  will 
facilitate  expedited  review  by  the  Board  and  its 
staff. 


for  good  cause  shown,  we  can  waive  the 
requirements  otherwise  imposed  by  our 
regulations.  49  CFR  1180.4(f)(1). 

We  address,  in  this  decision,  two 
petitions  filed  by  applicants  that  seek  a 
waiver  of  the  otherwise  applicable 
requirements  of  49  CFR  1180.4(c)(2)(vi): 
the  CSX-1  waiver  petition  filed  May  2. 
1997,  by  CSXC,  CSXT.  CRI,  and  CRC; 
and  the  NS-1  waiver  petition  filed  May 
2. 1997.  by  NSC  and  NSR. 

Seven  construction  projects,  more 
fully  detailed  below,  are  the  focus  of  the 
two  petitions.  Applicants  contend  that  it 
is  critical  that  these  projects,  all  of 
which  involve  coimections,  be  ^ 

constructed  prior  to  a  decision  on  the 
primary  application  if  at  all  possible. 
Applicants  claim  that  these  connections 
must  be  in  place  prior  to  a  decision  on 
the  primary  application  so  that,  if  and 
when  we  approve  the  primary 
application,  CSXT  (with  respect  to  four 
of  the  connections)  and  NSR  (with 
respect  to  the  other  three)  will  be 
immediately  able  to  provide  efficient 
service  in  competition  with  each  other. 
Applicants  contend  that,  without  early 
authorization  to  construct  these 
connections,  both  CSXT  and  NSR  would 
be  severely  limited  in  their  ability  to 
serve  important  (though  different) 
customers.  At  the  same  time,  applicants 
recognize  that  there  can  be  no 
construction  imtil  we  have  completed 
oiu  environmental  review  of  each  of 
these  construction  projects  and  the 
Board  has  issued  a  decision  approving 
the  construction,  and  imposing 
whatever  environmental  conditions  are 
found  to  be  appropriate. 

If  we  were  to  grant  the  waivers  sought 
in  the  CSX-1  and  NS-1  petitions, 
applicants  would  file,  with  respect  to 
each  of  the  seven  connections,  either  a 
petition  or  a  notice  seeking,  in  either 
instance,  a  49  U.S.C.  10502  exemption 
for  the  construction  of  the  particiUar 
connection.  We  emphasize  that,  with 
respect  to  each  of  the  seven 
connections,  the  petition  or  the  notice 
(hereinafter  referred  to  as  the  exemption 
filing)  would  seek  an  exemption  oidy 
for  the  construction  by  CSXT  or  NSR  of, 
and  not  for  the  operation  by  CSXT  or 
NSR  over,  the  particular  connection.  All 
questions  respecting  operation  by  CSXT 
or  NSR  over  these  connections  would  be 
addressed  in  the  environmental  review 
process  of  the  primary  application 
proceeding  and  the  decision  disposing 
of  the  primary  application;  only 
questions  respecting  the  construction  by 
CSXT  or  NSR  of  these  connections 
would  be  addressed  in  the  decisions 
disposing  of  the  exemption  filings. 

We  emphasize  that,  if  these  waivers 
are  granted,  there  will  be  full 
environmental  review  of  each 


construction  and  operation  proposal. 
The  environmental  effects  of  operations 
to  be  conducted  would,  as  noted,  be 
assessed  in  our  processing  of  the 
primary  application.  As  for  the 
proposed  constructions,  if  the  waivers 
are  granted,  the  applicants  will  be 
required  to  file  an  environmental  report 
containing  detailed  environmental 
information  regarding  construction, 
assessment  of  environmental  impacts 
due  to  construction,  and  proposed 
mitigation  in  this  regard  for  each 
construction  project.  The  environmental 
report  must  reflect  consultations  with 
appropriate  federal,  state,  and  local 
agencies,  and  affected  parties.  In 
addition,  all  written  responses  from 
these  agencies  and  parties  must  be 
included  in  the  environmental  report. 
The  Board's  Section  of  Environmental 
Analysis  (SEA)  would  then  prepare  an 
appropriate  environmental  document 
(an  environmental  assessment  (EA)  or  a 
full  environmental  impact  statement 
(EIS))  in  each  case  and  provide  for  input 
from  the  public  and  appropriate  federal, 
state,  and  local  agencies.  After  full 
consideration  of  the  public  comments 
and  issuance  of  a  final  environmental 
docimient.  we  would  issue  a  decision 
addressing  the  enviroiunental  issues 
and  imposing  any  necessary 
environmental  mitigation,  and  if 
appropriate  allowing  construction  to 
begin.  In  short,  the  environmental 
review  process  for  these  constructions 
would  be  precisely  what  we  would 
undertake  in  assessing  the  physical 
effects  of  these  projects,  if  these 
constructions  were  filed  independentiy 
of  the  merger  case. 

ff  we  were  to  grant  the  waivers  sought 
in  the  CSX-1  and  NS-1  petitions,  and 
applicants  were  thereafter  to  make  their 
seven  exemption  filings,  and  we  were  to 
approve  the  construction  of  the  seven 
connections  following  the  c6mpletion  of 
the  environmental  review,  and  if 
applicants  were  thereafter  to  construct 
these  connections,  and  we  were  then  to 
deny  the  primary  application  (or 
approve  it  subject  to  conditions 
unacceptable  to  applicants),  the 
resources  e^cpended  in  constructing  the 
seven  connections  might  prove  to  be  of 
no  benefit  to  applicants.  Similarly,  if  we 
were  generaUy  to  approve  the  primary 
application  but,  concurrently  therewith, 
deny  (perhaps  on  environmental 
groimds)  applicants'  request  to  operate 
over  any  particular  connection,  the 
resources  expended  in  constructing  that 
particular  coimection  might  prove  to  be 
of  no  benefit  to  applicants.  Applicants 
have  acknowledged,  and  have  indicated 
that  they  are  willing  to  accept,  these 
risks. 


We  emphasize  that,  if  we  were  to 
grant  the  waivers  sought  in  the  CSX-1 
and  NS-1  petitions,  oiu'  grant  of  these 
waivers  would  not  in  any  way 
constitute  approval  of,  cr  even  indicate 
any  consideration  on  our  part  respecting 
approval  of,  the  primary  application.  It 
is  also  appropriate  to  note  that,  if  we 
were  to  grant  the  waivers  sought  in  the 
CSX-1  and  NS-1  petitions,  applicants 
would  not  be  allowed  to  argue  that, 
because  we  had  granted  the  waivers,  we 
should  approve  the  primary  application. 

The  CSX  Connections 

If  we  were  to  grant  the  waiver  sought 
in  the  CSX-1  petition,  CSXT  would  file, 
in  four  separate  dockets,  ^  a  notice  of 
exemption  pursuant  to  49  CFR  1150.36 
for  construction  of  a  connection  at 
Crestiine,  OH,  and  petitions  for 
exemption  pursuant  to  49  U.S.C.  10502 
and  49  CFR  1121.1  and  1150.1(a)  for  the 
construction  of  connections  at  Willow 
Creek,  IN,  Greenwich,  OH,  and  Sidney, 
OH.  CSXT  indicates  that  it  would 
consult  with  appropriate  federal,  state, 
and  local  agencies  with  respect  to  any 
potential  environmental  effects  from  the 
construction  of  these  connections  and 
would  file  environmental  reports  with 
SEA  at  the  time  that  the  notice  and 
petitions  are  filed.  The  connections  at 
issue  are  as  follows. 

(1)  Two  main  line  CRC  tracks  cross  at 
Crestline,  and  CSXT  proposes  to 
construct  in  the  northwest  quadrant  a 
connection  track  between  those  two 
CRC  main  lines.  The  connection  would 
extend  approximately  1,142  feet 
between  approximately  MP  75.5  on 
CRC's  North-South  main  line  between 
Greenwich,  OH,  and  Indianapolis.  IN, 
and  approximately  MP  188.8  on  CRC's 
East- West  main  line  between  Pittsburgh, 
PA,  and  FL  Wayne,  IN. 

(2)  CSXT  and  CRC  cross  each  other  at 
Willow  Creek,  and  CSXT  proposes  to 
construct  a  connection  track  in  the 
southeast  quadrant  between  the  CSXT 
main  line  and  the  CRC  main  line.  The 
connection  would  extend  approximately 
2.800  feet  between  approximately  MP 
BI-236.5  on  the  CSXT  main  line 
between  Garrett,  IN,  and  Chicago,  IL, 
and  approximately  MP  248.8  on  the 
CRC  main  line  between  Porter,  IN,  and 
Gibson  Yard,  IN  (outside  Chicago). 

(3)  The  lines  of  CSXT  and  CRC  cross 
each  other  at  Greenwich,  and  CSXT 
proposes  to  construct  coimection  tracks 
in  the  northwest  and  southeast 
quadrants  between  the  CSXT  main  line 
and  the  CRC  main  line.  The  connection 
in  the  northwest  quadrant  would  extend 
approximately  4,600  feet  between 


>TbMe  docksU  would  be  mb-dockiMs  under  STB 
Fiaanca  Oociat  Na  3338S. 
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approximately  MP  BG-193.1  on  the 
CSXT  main  line  between  Chicago  and 
Pittsburgh,  and  approximately  MP  54.1 
on  the  CRC  main  line  between 
Cleveland  and  Cincinnati.  A  portion  of 
this  connection  in  the  northwest 
quadrant  would  be  constructed  utilizing 
existing  trackage  and/or  right-of-way  of 
the  Wheeling  &  Lake  Erie  Railway 
Company.  The  connection  in  the 
southeast  quadrant  would  extend 
approximately  1,044  feet  between 
approximately  MP  BG-192.5  on  the 
CSXT  main  line  and  approximately  MP 
54.6  on  the  CRC  main  line. 

(4)  CSXT  and  CRC  lines  cross  each 
other  at  Sidney  Junction,  and  CSXT 
proposes  to  construct  a  connection  track 
in  the  southeast  quadrant  between  the 
CSXT  main  line  and  the  CRC  main  line. 
The  connection  would  extend 
approximately  3,263  feet  between 
approximately  MP  BE-96.5  on  the  CSXT 
main  line  between  Cincinnati,  OH,  and 
Toledo,  OH,  and  approximately  MP 
163.5  on  the  CRC  main  line  between 
Cleveland,  OH,  and  Indianapolis.  IN. 

CSXT  argues  that,  if  it  must  wait  for 
approval  of  the  primary  application 
before  it  can  begin  construction  of  these 
four  connections,  its  ability  to  compete 
effectively  with  NSR  upon  the 
effectiveness  of  a  Board  order  approving 
the  primary  application  will  be  severely 
compromised.  CSXT  claims  that,  if  it 
could  not  offer  competitive  rail  service 
from  New  York  to  Qiicago  and  New 
York  to  Cincinnati  using  lines  that  it 
proposes  to  acquire  from  CRC 
(including  its  new  "Water  Level  Route" 
between  New  York  and  Cleveland),  the 
achievement  of  effective  competition 
between  CSXT  and  NSR  would  be 
delayed  significantly.  CSXT  adds  that,  if 
it  cannot  compete  effectively  with  NSR 
"out  of  the  starting  blocks."  this  initial 
competitive  imbalance  could  have  a 
deleterious,  and  long  term,  effect  on 
CSXTs  future  operations  and  its  ability 
to  compete  effectively  with  NSR  even 
when  the  connections  are  ultimately 
built. 

CSXT  claims  that,  if  construction 
could  not  begin  prior  to  any  approval  of 
the  primary  application,  the  time 
needed  for  construction  and  signal  work 
could  delay  competitive  operations  for 
as  long  as  6  months  after  the  Board  did 
take  action  on  the  primary  application. 
CSXT  asserts  that  it  would  like  to  begin 
construction  by  as  early  as  September  1, 
1997,  to  avoid  the  delay  that  would 
result  &t>m  the  interruption  of 
construction  due  to  the  onset  of  winter.^ 
CSX-1  at  8  n.8. 


The  NS  Connections 

If  we  were  to  grant  the  waiver  sought 
in  the  NS-1  petition.  NSR  would  file,  in 
three  separate  dockets,'  petitions  for 
exemption  pursuant  to  49  U.S.C.  10502 
and  49  CFR  1121.1  and  1150.1(a)  for  the 
construction  of  connections  at 
Alexandria,  IN,  Colsan/Bucyrus,  OH, 
and  Sidney.  IL.  NSR  indicates  that  it 
would  consult  with  appropriate  federal, 
state,  and  local  agencies  with  respect  to 
any  potential  enviroiunental  effects 
from  the  construction  of  these 
connections  and  would  file 
environmental  reports  with  SEA  at  the 
time  that  the  petitions  are  filed.  The 
coimections  at  issue  are  as  follows. 

[i)  The  Alexandria  connection  would 
be  in  the  northeast  quadrant  between 
former  CRC  Marion  district  lines  to  be 
operated  by  NSR  and  NSR's  existing 
Frankfort  district  line.  The  new 
connection  would  allow  traffic  flowing 
over  the  Cincinnati  gateway  to  be  routed 
via  a  CRC  line  to  be  acquired  by  NSR 
to  CRC's  Elkhart  Yard,  a  major  CRC 
classification  yard  for  carload  traffic. 
TL.S  handling  would  permit  such  traffic 
to  bypass  the  congested  Chicago 
gateway.  NSR  estimates  that  the 
Alexandria  connection  would  take 
approximately  9.5  months  to  construct. 

(2)  The  Colsan/Bucyrus  connection 
would  be  in  the  southeast  quadrant 
between  NSR's  existing  Sandusky 
district  line  and  the  former  CRC  Ft. 
Wayne  line.  This  new  connection  woidd 
permit  NSR  to  preserve  efficient  traffic 
flows,  which  otherwise  would  be 
brt^en,  between  the  Cincinnati  gateway 
and  former  CRC  northeastern  points  to 
be  served  by  NSR.  NSR  estimates  that 
the  Colsan/Bucyrus  connection  would 
take  approximately  10.5  months  to 
construct 

(3)  The  Sidney  connection  would  be 
between  NSR  and  Union  Pacific 
Railroad  Company  (UPRR)  lines.  NS 
believes  that  a  connection  would  be 
required  in  the  southwest  quadrant  of 
the  existing  NSR/UPRR  crossing  to 
permit  efficient  handling  of  traffic  flows 
between  UPRR  points  in  the  Gulf  Coast/ 
Southwest  and  NSR  points  in  the 
Midwest  and  Northeast,  particularly 
ctistomers  on  CRC  properties  to  be 
served  by  NSR.  NSR  estimates  that  the 
Sidney  connection  would  take 
approximately  10  months  to  construct 

NSR  states  that  prompt  construction 
of  its  three  connections  is  critical  to 
permit  NSR  to  provide  service 
competitive  with  CSXT  if  and  when  the 
Board  approves  the  primary  application. 


Request  fbt  Comments 

We  understand  the  central  purpose  of 
the  CSX-1  and  NS-1  waiver  petitions: 
a  desire  to  be  ready  to  engage  in 
effective,  vigorous  competition 
immediately  following  consunMnation 
of  the  control  authorization  applicants 
intend  to  seek  in  their  primary 
application,  if  such  application  is 
approved.  We  emphasize  again  what 
applicants  acknowledge — that  any 
resources  expended  in  the  construction 
of  these  connections  may  prove  to  be  of 
no  benefit  to  them  if  we  ultimately  deny 
the  primary  application,  or  approve  it 
subject  to  conditions  unacceptable  to 
applicants,  or  approve  the  primary 
application  but  deny  applicants'  request 
to  operate  over  any  or  all  of  the  seven 
connections.  Nonetheless,  given 
applicants'  willingness  to  assume  those 
risks,  we  are  not  inclined  to  prevent 
applicants  from  pursuing  this  approach 
simply  to  protect  them  from  the 
attendant  risks. 

As  noted,  we  believe  that  there  would 
be  full  environmental  review  of  these 
constructions  even  if  these  waivers  were 
granted.  Moreover,  there  would  be 
ample  opportunity  for  public 
involvement,  except  that  the  public 
would  have  to  comment  now  on  the 
seven  construction  projects  and 
separately  later  on  the  operation 
proposals  during  the  course  of  the 
primary  application  proceeding.  To 
ensure  that  granting  the  relief  sought  in 
the  waiver  petitions  would  not  have  an 
adverse  effect  on  persons  with  concerns, 
including  environmental  concerns, 
involving  the  seven  connections,  we  are 
inviting  all  interested  persons  to  submit 
written  comments  respecting  the  CSX- 
1  and  NS-1  waiver  petitions.^ 
Conunents  must  be  filed  by  June  2. 
1997.  Replies  may  be  filed  by  applicants 
by  Jime  4. 1997. 

Furthermore,  we  think  it  appropriate 
to  impose  upon  CSXT  and  NSR  the 
following  additional  service/ 
certification  requirements:  (1)  No  later 
than  May  16. 1997:  CSXT  must  serve 
copies  of  its  CSX-1  petition,  and  a  copy 
of  this  Decision  No.  5.  upon  all  persons 
with  whom  it  would  be  required  to 
consult  pursuant  to  our  49  CFR  part 
1105  environmental  regulations  if  its 
CSX-1  petition  werd  an  exemption 
petition;  and  CSXT  must  certify  to  the 
Board,  in  writing,  that  it  has  complied 
with  this  service  requirement  (and  must 
attach  to  its  certification  a  list  of  all 
such  persons).  (2)  No  later  than  May  16. 


1997:  NSR  must  serve  copies  of  its  NS- 
1  petition,  and  a  copy  of  this  Decision 
No.  5.  upon  all  persons  with  whom  it 
would  bfe  required  to  consult  pursuant 
to  our  49  CFR  part  1105  environmental 
regulations  if  its  NS-1  petition  were  an 
exemption  petition;  and  NSR  must 
certify  to  the  Board,  in  writing,  that  it 
has  complied  with  this  service 
requirement  (and  must  attach  to  its 
certification  a  list  of  cdl  such  persons). 
(3)  NSR  and  CSXT  also  must  serve 
copies  of  their  petitions  and  this 
decision  on  the  Council  on 
Enviroiunental  Quality,  the 
Environmental  Protection  Agency's 
Office  of  Federal  Activities,  and  the 
Federal  Railway  Administration,  and 
certify  that  they  have  done  so.^ 

Following  receipt  of  any  comments 
and  any  replies,  we  will  endeavor  to 
issue  a  decision  on  the  CSX-1  and  NS- 
1  waiver  petitions  as  soon  after  June  4.^ 
1997.  as  is  practicable.  ' 

This  action  vfill  not  significantly 
afiiect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  May  7. 1997. 

By  the  Board,  Chairman  Moigan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  97-12484  Filed  5-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

OfHca  of  ttM  Comptroller  of  the 
CurrwKy 

[Docket  Number  97-12] 

Report  to  the  Congress  Regarding  the 
Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies 

AGBICY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the.United  States  Senate  and  to  the 
Committee  on  Banking  and  Financial 
Services  of  the  United  States  House  of 
Representatives  regarding  differences  in 
capital  and  accounting  standards  among 
the  federal  banking  and  thrift  agencHes. 

SUMMARY:  1  Ue  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  prepared  this 


report  as  required  by  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
FDICIA  requires  the  OCC  to  provide  a 
report  to  Congress  on  any  differences  in 
capital  standards  among  the  federal 
financial  regulatory  agencies.  This 
notice  is  intended  to  satisfy  the  FDICIA 
requirement  that  the  report  be  published 
in  the  Federal  Register. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Roger  Tufts,  Senior  Economic  Advisor, 
Office  of  the  Chief  National  Bank 
Examiner  (202)  874-5070,  Eugene 
Green.  Deputy  Chief  Accoimtant.  Office 
of  the  Chief  Accountant  (202)  874-4933. 
or  Ronald  Shimabukuro,  Senior 
Attorney.  Legislative  and  Regulatory 
Activities  Division.  (202)  874-5090. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  S.W.. 
Washington.  DC  20219. 

SUPPLEMENTARY  MFORMATKM: 

Diflhrences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies 

Report  to  the  Committee  on  Banking. 
Housing,  and  Urban  Affairs  of  the 
United  States  Senate  and  to  the 
Committee  on  Banking  and  Financial 
Services  of  the  United  States  House  of 
Representatives 

Submitted  by  the  Office  of  the. 
Comptroller  of  the  Currency 

This  report  ■  describes  the  differences 
among  the  capital  requirements  of  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  those  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB).  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Office  of  Thrift  Supervision  (OTS).2  The 
report  is  divided  into  four  sections.  The 
firet  section  provides  a  short  overview 
of  the  current  capital  requirements;  the 
second  section  discusses  the  differences 
in  the  capital  standards;  the  third 
section  briefly  discusses  recent  efforts  of 
the  Agencies  to  promote  more 


*We  note  that  our  environmental  review  of  these 
constructions  may  ool  be  completed  by  that  time, 
even  if  thsM  waiver  requests  are  granted. 


>  These  dockets  would  be  sub.dockels  under  STB 
Finance  Docket  No.  33388. 


*We  note  that,  on  May  6. 19S7.  Steel  Dynamics. 
Inc..  filed  a  reply  (SDl-3)  to  the  NS-1  petition.  We 
will  consider  SDI-3  along  with  other  comments 
received  in  our  subsequent  decision  deciding  the 
CSX-1  and  NS-1  waiver  petition*. 


^  With  respect  to  any  person  upon  whom  the 
petitions  have  already  been  served,  CSXT  and  NSR 
are  not  required  to  serve  their  petitions  a  second 
time.  Rather,  with  respect  to  any  such  person,  CSXT 
and  NSR  should  serve  only  a  copy  of  Decision  No. 
5,  but  should  otherwise  comply  virith  the 
certification  requirement 


■  This  report  is  made  pursuant  to  section  121  of 
the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIQA),  Pub.  L  102- 
242. 105  SUt.  2236  Pecember  19.  1991).  12  U.S.C 
1831n(c).  Section  121  of  FDICIA  supersedes  section 
1215  of  the  Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA).  Pub.  L. 
101-73, 103  Stat.  183  (August  9. 1989).  which 
imposed  similar  reporting  requirement  and  was 
repealed. 

^  The  OCC  is  the  primary  supervisor  of  national 
banks.  Bank  holding  companies  and  state-chartered 
banks  that  are  members  of  the  Federal  Reserve 
System  are  supervised  by  the  FRB.  State-chartered 
nonmember  banks  are  supervised  by  the  FDIC  The 
OTS  supervises  savings  associations  and  savings 
and  loan  holding  companies.  In  this  report,  the  term 
"Banking  Agencies"  refers  to  the  OCC,  FRB  and  the 
FDIC;  the  term  "Agencies"  refers  to  all  four  of  the 
agencies,  including  the  OTS. 


consistent  capital  standards;  and  the 
fourth  section  discusses  the  difiisrences 
in  accoimting  standards  related  to 
capital.  The  report  covers  developments 
through  December  31. 1996. 

A.  Overview  of  the  Risk-Baaed  Capital 
Standards 

Since  the  adoption  of  the  risk-based 
capital  guidelines  in  1989,  all  of  the 
Agencies  have  applied  similar  capital 
standards  to  the  institutions  they 
supervise.  The  risk-based  capital 
guidelines  implement  the  Accord  on 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards 
adopted  in  July.  1988.  by  the  Basle 
Committee  on  Banking  Regulations  and 
Supervisory  Practices  (Basle  Accord). 

The  risk-oased  capital  guidelines 
establish  a  framework  for  imposing 
capital  requirements  generally  based  on 
credit  risk.  Under  the  risk-based  capital 
guidelines,  balance  sheet  assets  ancl  off- 
balance  sheet  items  are  categorized,  or 
"risk-weighted."  according  to  the 
relative  degree  of  credit  risk  inherent  in 
the  asset  or  off-balance  sheet  item.  The 
risk-based  capital  guidelines  specify 
four  risk- weight  categories — zero 
percent.  20  percent.  50  percent,  and  100 
percent.  Assets  or  off-balance  sheet 
items  with  the  lowest  levels  of  credit 
risk  are  risk-weighted  in  the  lowest  risk 
weight  category;  those  presenting 
greater  levels  of  credit  risk  receive  a 
higher  risk  weight.  Thus,  for  example.  « 

securities  issued  by  the  U.S.  government 
are  risk-weighted  at  zero  percent;  one- 
to  four-family  home  mortgages  are  risk- 
weighted  at  50  percent;  unsecured 
commercial  loans  are  risk-weighted  at 
100  percent. 

On-balance  sheet  items  must  first  be 
translated  into  an  on-balance-sheet 
credit  equivalent  amount  by  applying 
the  conversion  factors,  or  multipliers, 
that  are  specified  in  the  risk-based 
capital  guidelines  of  the  Agencies.  This 
credit  equivalent  amount  is  then 
assigned  to  one  of  the  four  risk-weight 
categories.  For  example,  a  ba^  may 
extend  to  its  customer  a  line  of  credit 
that  the  customer  may  borrow  against 
for  up  to  two  years.  The  unused  portion 
of  this  two  year  line  of  credit — that  is. 
the  amount  of  available  credit  that  the 
customer  has  not  borrowed — is  carried 
as  an  off-balance  sheet  item.  Under  the 
agencies'  risk-based  capital  guidelines, 
this  imused  portion  is  translated  to  an 
on-balance-sheet  credit  equivalent 
amount  by  applying  a  50  percent 
conversion  &ctor.  and  the  residting 
amount  is  then  assigned  to  the  100 
percent  risk-weight  category  based  on 
the  credit  risk  of  the  coimterparty. 

Once  all  the  assets  and  off-oalance 
sheet  items  have  been  risk-weightedt  the 
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total  amount  of  all  risk-weighted  assets 
and  off-balance  sheet  items  is  used  to 
determine  the  total  amount  of  capital 
required  for  that  institution. 
Specifically,  the  risk-based  capital 
guidelines  of  the  Agencies  require  each 
institution  to  maintain  a  ratio  of  total 
capital  to  risk-weighted  assets  of  8 
percent. 

Total  capital  is  comprised  of  two 
components — Tier  1  capital  (core 
capital)  and  Tier  2  capital 
(supplementary  capital).^  Tier  1  capital 
includes  common  stockholders'  equity, 
nonciunulative  perpetual  preferred 
stock  and  related  surplus,  and  minority 
interests  in  consolidated  subsidiaries. 
Tier  2  capital  includes  the  allowance  for 
loan  and  lease  losses,  certain  types  of 
preferred  stock,  some  hybrid  capital 
instruments,  and  certain  subordinated 
debt.  These  Tier  2  capital  instruments, 
as  well  as  the  total  amount  of  Tier  2 
capital,  are  subject  to  limitations  and 
conditions  provided  by  the  risk-based 
capital  guidelines  of  the  Agencies.  In 
addition,  the  risk-based  capital 
guidelines  also  require  the  deduction  of 
certain  assets  from  either  Tier  1  capital 
or  total  capital.  For  example,  as 
described  in  section  B(6),  all  goodwill 
must  be  deducted  from  Tier  1  capital. 

Institutions  generally  are  expected  to 
hold  capital  above  the  required 
minim"!"  level,  and  most  institutions 
usually  do  exceed  minimum  risk-based 
capital  requirement.  For  example,  most 
national  banks  currently  hold  capital  in 
excess  of  10  percent  of  risk-weighted 
assets.'*  However,  in  addition  to  the  risk- 
based  capital  requirement,  the  Agencies 
also  impose  a  leverage  capital 
reqiiirement,  expressed  as  the 


'  Id  addition  to  Tier  1  and  Tira-  2  capital,  the  risk- 
based  capital  guidelines  of  the  Banking  Agencies 
also  permit  certain  banks  to  hold  limited  amounts 
of  Tier  3  capital  to  satisfy  market  risk  requirements. 
See  section  C(2)  for  further  discussion. 

«In  addition  to  the  risk-based  capital  guidelines, 
the  Agencies  have  issued  regulations  implementing 
the  prompt  corrective  action  (PCA)  provisions  of 
the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDlCiA).  FDICIA 
requires  that  the  Agencies  take  certain  supervisory 
actions  if  an  institution's  capital  declines  to 
uaacceplable  levels.  See  12  U.S.C  lB31o.  As 
required  by  the  statute,  the  PCA  regulations 
establish  four  capital  categories  that  are  defined  in 
terms  of  three  separate  capital  measure  (the  risk- 
based  capital  ratio,  the  leverage  ratio,  and  the  ratio 
of  Tier  1  capital  to  risk-weighted  assets).  These  four 
categories  are:  well  capitalized,  adequately 
capitalized,  undercapitalized,  and  significanUy 
undercapitalized.  By  way  of  illustration,  an 
institution  is  well  capitalized  if  its  risk -based 
capital  ratio  is  10  percent  or  greater,  its  leverage 
ratio  is  5  percent  or  greater:  and  its  ratio  of  Tier  1 
capital  to  risk-weighted  assets  is  6  percent  or 
greater.  A  fifth  PCA  category— critically 
undercapitalized — is  defined,  as  the  statute 
requires,  as  a  2  percent  ratio  of  tangible  equity  to 
tolal^sseU.  See  12  CFR  Part  6  (1996)  (the  OCCa 
prompt  corrective  action  regulations). 


percentage  of  Tier  1  capital  to  total 
assets.  Unlike  the  risk-based  capital 
ratio,  the  leverage  capital  ratio  is  based 
on  total  assets,  not  total  risk- weighted 
assets.  This  means  that  the  leverage 
capital  ratio  is  computed  without  regard 
to  the  risk-weight  categories  assigned  to 
the  assets  and  without  including  off- 
balance  sheet  items. 

B.  Remaining  Differences  in  Capital 
Standards  of  the  Agencies 

Although  the  Agencies  have  adopted 
common  leverage  capital  requirements 
and  risk-based  capital  guidelines,  there 
remain  some  technical  differences  in 
language  and  interpretation  of  the 
capital  standards.  These  differences  are 
described  in  this  section.  Some  of  these 
diffierences,  however,  may  be  eliminated 
through  an  interagency  rulemaking 
conducted  pursuant  to  section  303  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act).*  The  items  in  this  section 
for  which  the  Agencies  have  agreed  to 
propose  luiiform  treatment  are  marked 
with  an  asterisk  (*)  and  further 
discussed  in  section  C(l)(i)  of  this 
report. 

1.  Leverage  Capital  Requirements* 

Under  the  OCC  leverage  capital 
requirement,  highly-rated  banks 
(composite  CAMELS  *  rating  of  1)  must 
maintain  a  minimum  leverage  capital 
ratio  of  at  least  3  percent  of  Tigr  1 
capital  to  total  assets.  All  other  banks 
must  maintain  an  additional  100  to  200 
basis  points  of  Tier  1  capital  to  total 
assets.  The  OCC  leverage  capital 
requirement  is  the  same  as  the  rules  of 
the  other  Banking  Agencies. 


>Pub.  L.  103-325,  section  303,  108  SUt.  2160, 
2215  (1994)  (codified  at  12  U.S.C  1835).  Section 
303(a)(2)  required  that  the  Agencies  "work  jointly 
*   *   *  to  malie  uniform  all  regulations  and 
guidelines  implementing  common  statutory  or 
supervisory  policies."  See  also  Board  of  Governors 
of  the  Federal  Reserve  System,  Federal  Deposit 
Insurance  Corporation,  Office  of  the  Comptroller  of 
the  Currency,  and  the  OfBce  of  Thrift  Supervision, 
loint  Report:  Streamlining  of  Regulatory 
Requirements  (September  23,  1996)  (Progreas  report 
submitted  by  the  Agencies  to  the  Congress  pursuant 
to  section  303(aM3)  of  the  CDRI  Act). 

*On  December  9. 1996,  the  Federal  Financial 
Institutions  Examination  Council  (FFIEC)  adopted 
the  revised  Uniform  Financial  Institutions  Rating 
System  (UFIRS  or  CAMELS  rating  system).  The 
UFIRS  is  an  internal  rating  system  used  by  the 
federal  and  state  banking  regulators  for  assessing 
the  soundness  of  financial  institutions  on  a  uniform 
basis  and  for  identifying  those  insured  institutions 
requiring  special  supervisory  attention.  Among 
other  things,  the  revised  UFIRS  added  a  sixth  "S" 
component  called  "Sensitivity  to  Market  Risk"  to 
the  CAMELS  rating  system.  This  change  reflect*  an 
increased  emphasis  by  the  Agencies  on  the  quality 
of  risk  management  practices.  A  final  notice  was 
published  in  the  Federal  Register  on  December  19. 
1996,  effective  January  1. 1997.  See  61  FR  67021 
(December  19. 1996). 


Saving  associations  are  subject  to  a 
leverage  ratio  requirement  of  3  percent 
of  core  capital  ^  to  adjusted  total  assets 
and  a  tangible  capital  requirement  of  1.5 
percent  of  total  assets.  The  OTS  has  not 
yet  adopted  a  final  rule  to  amend  its 
leverage  ratio  requirement  to  be 
consistent  with  the  leverage  ratio 
requirements  of  the  other  Banking 
Agencies.  See  56  FR  16238  (April  22. 
1991).  OTS  regulated  institutions, 
however,  must  satisfy  the  same 
percentage  requirements  for  leverage 
capital  as  banks  in  order  to  be 
considered  adequately  capitalized  for 
purposes  of  the  PCA  standards  , 

applicable  to  all  insured  depository 
institutions.  See  12  U.S.C.  1831o. 

2.  Equity  Investments 

To  the  extent  that  a  bank  is  permitted 
to  hold  equity  securities  (such  as 
securities  obtained  in  coimection  with 
debts  previously  contracted),  the  OCC 
risk-based  capital  guidelines  generally 
require  these  investments  to  be  risk 
weighted  at  100  percent.  However,  on  a 
case-by-case  basis,  the  OCC  may  require 
deduction  of  equity  investments  from 
the  capital  of  the  parent  bank  or  impose 
other  requirements  in  order  to  assess  an 
appropriate  capital  charge  above  the 
minimum  capital  requirements.  The 
other  Banking  Agencies  have  similar 
rules.  The  capital  treatment  of  equity 
investments  is  also  discussed  in  section 
B(5)  of  this  report. 

After  the  enactment  of  FIRREA, 
savings  associations  were  required  to 
deduct  equity  investments  that  are 
impermissible  for  national  banks  from 
capital  gradually  during  a  phase-in 
period.  The  phase-in  period  ended  July 
1, 1996. 

3.  Assets  subject  to  Guarantee 
Arrangements  by  the  Federal  Savings 
and  Loan  Insurance  Corporation 
(FSLIC)/Federal  Deposit  Insurance 
Corporation 

The  OCC  risk-based  capital  guidelines 
assign  assets  with  FSLIC  or  FDIC 
guarantees  to  the  20  percent  risk-weight 
category,  the  same  category  to  which 
claims  on  depository  institutions  and 
government-sponsored  agencies  are 
assigned.  The  other  Banking  Agencies 
also  assign  these  assets  to  the  20  percent 
weight  category.  The  OTS  assigns  these 


assets  to  the  zero  percent  risk-weight 
category. 

4.  Limitation  on  Subordinated  Debt  and 
Limited-Life  Preferred  Stock 

The  OCC  limits  the  amount  of  Tier  2 
capital  that  may  be  included  in  total 
capital  to  no  more  than  100  percent  of 
Tier  1  capital.  Consistent  with  the  Basle 
Accord,  die  OCC  further  limits  the 
amount  of  subordinated  debt  and 
limited-life  preferred  stock  that  may  be 
included  in  Tier  2  capital  to  50  percent 
of  Tier  1  capital.  In  addition,  the  OCC 
risk-based  capital  guidelines  require 
that  subordinated  debt  and  limited-life 
preferred  stock  be  discounted  20 
percent  in  each  of  the  five  years  prior  to 
maturity.  The  other  Banking  Agencies 
have  similar  rules. 

The  OTS  risk-based  capital  rules  also 
limit  Tier  2  capital  to  100  percent  of 
Tier  1  capital,  but  do  not  contain  any 
sublimit  on  the  total  amount  of  limited- 
life  instruments  that  may  be  included 
within  Tier  2  capital.  In  addition,  the 
OTS  allows  savings  associations  the 
option  of  either  (1)  discounting 
matiuing  capital  instruments  (issued  on 
or  after  November  7. 1989)  by  20 
percent  a  year  over  the  last  five  years  of 
their  term,  or  (2)  including  the  full 
r^.  amount  of  such  instruments,  provided 
that  the  amount  maturing  in  any  of  the 
next  seven  years  does  not  exceed  20 
percent  of  the  total  capital  of  the  savings 
association. 

5.  Subsidiaries* 

Consistent  with  the  Basle  Accord,  the 
Banking  Agencies  generally  require  that 
significant  *  majority-owned 
subsidiaries  be  consolidated  with  the 
parent  institution  for  both  regulatory 
reporting  and  capital  purposes.  If  a 
subsidiary  is  not  consolidated,  the 
bank's  investment  in  the  subsidiary 
constitutes  a  capital  investment  in  the 
subsidiary.  The  OCC  risk-based  capital 
guidelines  specifically  provide  that 
capital  investments  in  an 
unconsolidated  banking  or  financial 
subsidiary  miist  be  deducted  from  the 
total  capital  of  the  bank.  The  OCC  risk- 
based  capital  guidelines  also  permit  the 
OCC  to  require  the  deduction  of 
investments  in  other  subsidiaries  and 


''  While  the  definition  of  core  capital  is  generally 
consistent  with  the  definition  of  Tier  1  capital, 
there  are  some  differences.  Mutual  savings 
associations  may  include  certain  nonwithdrawable 
accounts  and  pledged  deposits  as  core  capital.  In 
addition,  under  section  221  of  FIRREA,  12  U.S.C 
1828(n),  qualifying  supervisory  goodwill  was 
permitted  to  be  included  in  core  capital  for  savings 
associations:  however,  supervisory  goodwill  was 
phased  out  of  core  capital  at  the  end  of  1994. 


*A  significant  maiority -owned  subsidiary  is  a 
subsidiary  in  which  the  investment  by  the  parent 
bank  represents  a  significant  financial  interest  of 
the  parent  bank  as  evidenced  by  (1)  the  bank 
investment  or  advances  to  the  subsidiary  equals  S 
percent  or  more  of  the  total  equity  capital  of  the 
bank,  (2)  the  bank's  proportional  share  of  the  gross 
income  or  revenue  of  the  subsidiary  equals  5 
percent  or  more  of  the  gross  income  or  revenue  of 
the  bank,  (3)  the  income  (or  loss  before  taxes)  of  the 
subsidiary  amount  to  5  percent  or  more  of  the 
income  (or  loss  before  taxes)  of  the  bank,  or  (4)  the 
subsidiary  is  the  parent  of  a  subsidiary  that  is 
consid«i«d  a  significant  subsidiary. 


associated  companies  on  a  case-by-case 
basis.  In  addition.  Part  5  qf  the  OCC's 
regulations  requires  deconsolidation  of 
any  subsidiary  that  engages  as  principal 
in  activities  not  permitted  to  be 
conducted  in  the  bank  direcUy,  and 
requires  the  bank's  equity  investment  in 
that  subsidiary  to  be  deducted  from  the 
capital  of  the  bank.  See  61  FR  60342 
(November  27. 1996). 

The  FRB  risk-based  capital  guidelines 
for  state  member  banks  generally  require 
the  deduction  of  investments  in 
unconsolidated  banking  and  finance 
subsidiaries.  The  FRB  may  require  an 
investment  in  unconsolidated 
subsidiaries  other  than  banking  and 
finance  subsidiaries  or  joint  ventures 
and  associated  companies.  (1)  to  be 
deducted.  (2)  to  be  appropriately  risk- 
weighted  against  the  proportionate 
share  of  the  assets  of  the  entity,  or  (3) 
to  be  consolidated  line-by-line  with  the 
entity.  In  addition,  the  FRB  may  require 
the  parent  organization  to  maintain 
capital  above  the  minimiim  standard 
sufficient  to  compensate  for  any  risks 
associated  with  the  investment. 

The  FRB  risk-based  capital  guidelines 
also  explicitly  permit  the  deduction  of 
investments  in  certain  subsidiaries  that, 
while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  purposes.  For  example,  the 
F^  deducts  investments  in,  and 
unseciued  advances  to,  "Section  20" 
securities  subsidiaries  fit>m  the  capital 
of  the  parent  bank  holding  company. 

The  FDIC  accords  similar  treatment  to 
certain  type  of  securities  subsidiaries  of 
state-chartered  nonmember  banks. 
Moreover,  imder  the  FDIC  rules, 
investments  in,  and  extensions  of  credit 
to.  certain  mortgage  banking 
subsidiaries  are  also  deducted  in 
computing  the  capital  of  the  parent 
bank.  Neither  the  OCC  nor  the  FRB  has 
a  similar  requirement  with  regard  to 
mortgage  banking  subsidiaries. 

Under  OTS  risk-based  capital 
guidelines,  a  distinction  is  made 
between  saving  associations  subsidiaries 
engaged  in  activities  permissible  for 
national  banks  and  their  subsidiaries 
and  saving  association  subsidiaries 
engaged  in  activities  "impermissible" 
for  national  banks.  This  distinction  is 
mandated  by  FIRREA.  Subsidiaries  of 
savings  associations  that  engage  only  in 
activities  permissible  for  national  banks 
are  consolidated  on  a  line-for-line  basis 
if  inajority-o%vned  and  on  a  pro  rata 
basis  if  ownership  is  between  5  percent 
and  50  percent.  As  a  general  rule, 
investments,  including  loans,  in 
subsidiaries  that  engage  in  national 
bank-impermissible  activities  are 
deducted  in  computing  tangible  and 


core  capital  of  the  parent  association. 
The  remaining  assets  (the  percent  of 
assets  corresponding  to  the 
nondeducted  portion  of  the  investment 
in  the  subsidiary)  are  consolidated  with" 
the  assets  of  the  parent  assotjiation. 
However,  investments,  including  loans 
outstaniling  as  of  April  12, 1989,  to 
subsidiaries  that  were  engaged  in 
impermissible  activities  prior  to  that 
date,  are  grandfathered.  These 
investments  were  required  to  be  phased- 
out  of  capital  by  July  1, 1994;  however, 
the  transition  peritxl  for  investments 
made  prior  to  April  12, 1989,  in 
nonincludable  real  estate  subsidiaries 
could  be  extended,  in  certain 
circumstances,  to  July  1, 1996.  See  12 
U.S.C.  1464(t)(5)(D).  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
activities  that  had  not  been  phased  out 
of  capital  vtem  consolidated  on  a  pro 
rata  basis. 

6.  Nonresidential  Construction  and 
Land  Loans 

Under  the  OCC  risk-based  capital 
guidelines,  loans  for  real  estate 
development  and  construction  are 
assigned  to  the  100  percent  risk-weight 
category.  Reserves  or  charge-ofis  are 
required  for  such  loans  when 
weaknesses  or  losses  develop.  The  OCC 
has  no  requirement  for  an  automatic 
charge-off  when  the  amount  of  a  loan 
exceeds  the  fair  value  of  the  property 
pledged  as  collateral  for  the  loan.  The 
other  Banking  Agencies  have  similar 
rules. 

OTS  generally  also  assigns  these  loans 
to  the  100  percent  risk-weight  category. 
However,  if  the  amount  of  the  loan 
exceeds  80  percent  of  the  fair  value  of 
the  property,  savings  associations  must 
deduct  the  full  amount  of  the  excess 
portion  from  total  capital.^ 

7.  Mortgage-Backed  Securities  (MBS) 

The  OCC  risk-based  capital  guidelines 
generally  assign  a  risk  weight  to 
privately-issued  MBSs  according  to  the 
underlying  assets,  but  in  no  case  is  a 
privately-issued  MBS  assigned  to  the 
zero  percent  risk-weight  category. 
Privately-issued  MBSs,  where  the  direct  v 
underlying  assets  are  mortgages,  are         J 
generally  assigned  a  risk  weight  of  50     /^ 
percent  or  100  percent  Privately-issued 
MBSs  that  have  government  agency  or 
government-sponsored  agency  securities 
as  their  direct  underlying  assets  are 
generally  assigned  to  the  20  percent 
risk-weight  category.  The  other  Banking 
Agencies  have  similar  rules. 


•Prior  to  July  1. 1994.  only  a  percentage  (as 
provided  by  a  phase-in  schedule)  of  the  excQSS 
portion  was  required  to  be  deducted  from  total 
capital. 
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Similarly,  the  OTS  assigns  privately 
issued  MBSs  backed  by  securities  issued 
or  guaranteed  by  government  agencies 
or  government-sponsored  enterprises  to 
the  20  percent  risk-weight  category. 
However,  unlike  the  Banking  Agencies, 
the  OTS  also  assigns  certain  privately- 
issued  high  quality  mortgage-related 
securities  with  AA  or  better  investment 
ratings  to  the  20  percent  risk-weight 
category.  Like  the  Banking  Agencies,  the 
OTS  does  not  assign  emy  privately 
issued  MBS  to  the  zero  percent  category. 

With  respect  to  other  MBSs,  the 
Agencies  assign  to  the  100  percent  risk- 
weight  category  certain  MBSs,  including 
interest-only  strips,  residuals,  and 
similar  instruments  that  can  absorb 
more  than  their  pro  rata  share  of  loss. 

8.  Agricultural  Loan  Loss  Amortization 

In  determining  regulatory  capital, 
those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  Vm  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and 
amortize  losses  inciirred  on  agricidtural 
loans  between  January  1, 1984,  and 
December  31,  1991.i°  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983,  and  December  31,  1991, 
as  a  residt  of  reappraisals  and  sales  of 
agricultural  other  real  estate  owned  and 
agricultiiral  personal  property.  These 
losses  must  be  fully  amortized  over  a 
period  not  to  exceed  seven  years  and,  in 
any  case,  must  be  fidly  amortized  by 
year-end  1998.  Savings  associations  are 
not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 

9.  Treatment  of  funior  Liens  on  One-  to 
Four-Family  Ptoperties  * 

In  some  cases,  a  bcmking  organization 
may  make  two  loans  secured  by  the 
same  residential  property;  one  loan  is 
secured  by  a  first  lien,  the  other  by  a 
second  lien.  The  OCC  and  the  FDIC 
generally  assign  first  liens  on  one-to 
four-family  properties  to  the  50  percent 
risk-weight  category.  The  assignment  of 
first  lien  mortgages  to  the  50  percent 
risk-weight  category  is  based  upon  the 
expectation  that  banks  will  adhere  to 
the  requirement  for  prudent 
underwriting  standaids  with  respect  to 
the  maximum  loan-to-value  ratio,  the 
borrower's  paying  capacity  and  the 
long-term  expectations  for  the  real  estate 
market  in  which  the  bank  is  lending. 

The  OCC  assigns  all  second  liens  on 
residential  property  to  the  100  percent 
risk-weight  category,  regardless  of 
whether  the  institution  also  holds  the 


■"This  program  will  sunset  {anuary  1. 1999.  See 
60  FR  27401  (May  24. 1995). 


first  lien.  The  FDIC  similarly  assigns  all 
second  liens  to  the  100  percent  risk- 
weight  category.  However,  in 
determining  the  risk-weight  of  the  first 
lien,  the  FDIC  considers  the  first  and 
second  liens  together  to  assess  whether 
the  first  lien  satisfies  prudent 
underwriting  standards.  When 
evaluated  together,  if  the  first  and 
second  liens  are  within  the  prudent 
loan-to-value  ratio  and  satisfy  all  other 
underwriting  standards,  then  the  first 
lien  will  be  assigned  to  the  50  percent 
risk-weight  category;  otherwise,  it  will 
be  assigned  to  the  100  percent  risk- 
weight  category. 

The  FRB  and  OTS  consider  the  first 
and  second  liens  as  a  single  loan, 
provided  there  are  no  intervening  liens. 
Therefore,  the  total  amount  of  these 
transactions  may  be  assigned  to  the  100 
percent  risk- weight  category,  if,  in  the 
aggregate,  the  two  loans  exceed  a 
prudent  loan-to-value  ratio  and, 
therefore,  do  not  qualify  for  the  50 
percent  risk-weight  category.  This 
approach  is  intended  to  avoid  possible 
circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined 
transactions.  However,  if  the  total 
amoimt  of  the  transaction  does  satisfy  a 
prudent  loan-to-value  ratio  and  other 
underwriting  standards,  then  both  the 
first  and  second  liens  may  be  assigned 
to  the  50  percent  risk-weight  caj(egory. 

10.  Fledged  Deposits  and 
Nonwithdrawable  Accounts 

Pledged  deposits  and 
nonwithdrawable  accounts  that  satisfy 
specified  OTS  criteria  may  be  included 
in  core  capital  by  mutual  savings 
associations.  Pledged  deposits  and 
nonwithdrawable  accounts  generally 
represent  capital  investments  in  mutual 
saving  associations  under  the  same 
terms  as  perpetual  noncumulative 
preferred  stock.  These  mutual  saving 
associations  accept  capital  investments 
in  the  form  of  pledged  deposits  and 
nonwithdrawable  accounts  because 
mutual  associations  are  not  legally 
authorized  to  issue  common  or 
preferred  stock.  Income  capital 
certificates  and  mutual  capital 
certificates  that  were  issued  by  savings 
associations  under  applicable  statutory 
authority  and  regulations  and  held  by 
the  FDIC  may  be  included  in  Tier  2 
capital  by  savings  associations. 

These  instruments  are  imique  to 
savings  associations  and  are  not  held  by 
commercial  banks.  Consequently,  these 
instruments  are  not  addressed  in  the 
OCC  risk-based  capital  guidelines. 


11.  Mutual  Funds* 

The  OCC  and  the  other  Banking 
Agencies  generally  assign  all  of  the 
holdings  of  a  bank  in  a  mutual  fund  to 
the  risk  category  appropriate  to  the  asset 
with  the  highest  risk  that  a  particular 
mutual  fund  is  permitted  to  hold  under 
its  operating  rules.  This  approach  takes 
into  account  the  maximum  degree  of 
risk  to  which  a  bank  may  be  exposed 
when  investing  in  a  mutual  fund.  On  a 
case-by-case  basis,  however,  the  OCC 
may  permit  a  bank  to  risk  weight  the 
investments  in  a  mutual  fiind  on  a  pro 
rata  basis  relative  to  the  maximum  risk 
weights  of  the  assets  the  mutual  fund  is 
permitted  to  hold  but  limited  to  no 
lower  than  a  20  percent  risk  weight 

The  OTS  applies  a  capital  charge 
based  on  the  riskiest  asset  that  is 
actually  held  by  the  mutual  fund  at  a 
particular  time.  In  addition,  the  OTS 
and  OCC  guidelines  also  permit,  on  a 
case-by-case  basis,  investments  in 
mutual  funds  to  be  risk  weighted  on  a 
pro  rata  basis  dependent  on  the  actual 
composition  of  the  fund. 

12.  Collateralized  Transactions* 

Both  the  OCC  and  FRB  permit  certain 
loans  and  transactions  collateralized  by 
cash  and  OECD  government  securities  to 
qualify  for  a  zero  percent  risk  weight. 
The  FDIC  and  OTS  risk  weight  loans 
and  transactions  collateralized  by  cash 
and  OECD  government  securities  at  20 
percent.  See  discussion  in  section 
C(l){i)  of  this  report. 

C.  Recent  Interagency  Rulemaking 
Pro)ects 

The  three  Banking  Agencies  have 
amended  their  capital  adequacy  rules  in 
several  significant  ways  since  they  were 
originally  adopted.  First,  the  credit  risk 
framework  of  the  risk-based  capital 
guidelines  has  been  expanded  to  cover 
derivative  contracts.  Second,  the  risk- 
based  capital  guidelines  have  been 
amended  to  incorporate  a  market  risk 
component  which  serves  to  supplement 
credit  risk.  Third,  all  four  Agencies  have 
added  an  interest  rate  risk  component  to 
their  capital  adequacy  rules.  In 
amending  the  capital  adequacy  rules, 
the  practice  of  the  Agencies  is  to  consult 
closely  with  one  another  even  in 
instances  where  joint  rulemaking  is  not 
statutorily  required.  This  ensures  that 
all  insured  depository  institutions  are 
subject  to  the  same  standards  to  the 
maximum  extent  feasible.  The  following 
describes  the  mosLsignificant 
rulemaking  projects  undertaken  during 
the  period  covered  by  this  report. 


1.  Amendments  to  the  Risk-Based 
Capital  Credit  Risk  Framework 

This  section  discusses  regulatory 
efforts  of  the  Agencies  to  amend  the 
credit  risk  framework  of  the  risk-based 
capital  guidelines. 

a.  Expanded  Matrix  for  Derivative 
Contracts 

On  September  5, 1995,  the  OCC  and 
the  other  Banking  Agencies  issued  a 
joint  final  rule  on  derivative  contracts 
which  amended  the  risk-based  capital 
guidelines  to  cover  derivative  contracts. 
See  60  FR  46170  (September  5, 1995); 
see  also  59  FR  45243  (September  1, 
1994)  (OCC  proposed  rule).  Specifically, 
the  rule  expanded  and  revised  the  set  of 
off-balance  sheet  credit  conversion 
factors  used  to  calculate  the  potential 
future  credit  exposure  on  derivative 
contracts  and  permitted  banks  to  net 
multiple  derivative  contracts  executed 
with  a  single  counterparty  that  are 
subject  to  a  qualifying  bilateral  netting 
contract  when  calculating  the  potential 
future  credit  exposure. 

b.  Membership  in  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD) 

Under  the  risk-based  capital 
guidelines,  claims  on,  or  guarantees  by, 
certain  entities  in  OECD-based  countries 
generally  are  subject  to  a  lower  capital 
charge.  See  12  CFR  Part  3,  Appendix  A 
3(a)(l)(iii)  (securities  issued  by  the 
United  States  or  the  central  government 
of  an  OECD  coimtry  subject  to  zero 
percent  risk  weight).  On  December  20, 
1995,  the  OCC  and  the  other  Banking 
Agencies  amended  the  definition  of 
"OECD-based  country"  to  exclude  any 
country  that  has  rescheduled  its 
external  sovereign  debt  within  the 
previous  five  years.  See  60  FR  66042 
(December  20, 1995).  This  rule  was 
issued  in  response  to  a  change  by  the 
Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices 
to  the  Basle  Accord.  ' 

c.  Unrealized  Cains  and  Losses  on 
Securities  Available  for  Sale 

The  Agencies  have  all  issued  final 
rules  on  unrealized  gains  and  losses  on 
securities  available  for  sale.  The  final 
rules  were  developed  jointly  by  the  OCC 
and  the  other  Agencies  in  response  to 
Financial  Accounting  Standard  (FAS) 
115,  which  generally  requires  net 
unrealized  gains  and  losses  on  securities 
available  for  sale  to  be  included  in 
capital.  See  Financial  Accounting 
Standards  Board.  Statement  of  Financial 
Accounting  Standards  Niunber  115 
(Accounting  for  Certain  Investments  in 
Debt  and  Equity  Securities),  No.  126-D 
(May  1993).  The  Federal  Financial 


Institutions  Examination  Council 
adopted  FAS  115  for  regulatory 
reporting  purposes  beginning  December 
15, 1993. 

The  proposed  rules  of  the  Agencies 
would  have  adopted  FAS  115  for 
regulatory  capital  purposes  by 
amending  the  definition  of  "common 
stockholders'  equity"  in  the  capital 
guidelines  to  include  both  unrealized 
gains  and  losses  on  securities  available 
for  sale.  However,  after  careful 
consideration  of  the  comments  received, 
the  OCC,  along  with  the  other  Agencies, 
decided  not  to  adopt  the  proposed  rule 
because  of  the  potential  volatilify  that 
could  result  if  FAS  115  unrealized  gains 
and  losses  are  required  to  be  included 
in  regulatory  capital.  ConsequenUy,  the 
OCC  final  rule  does  not  require  national 
banks  to  use  FAS  115  for  the  purposes 
of  computing  regulatory  capital.  See  59 
FR  60552  (November  25,  1994).  The 
FDIC,  the  OTS  and  the  FRB  issued 
similar  final  rules.  See  59  FR  66662 
(December  28, 1994)  (FDIC  final  rule); 
60  FR  42025  (August  15, 1995)  (OTS 
final  rule);  and  59  FR  63641  (Dumber 
8, 1994)  (FRB  final  rule). 

d.  Concentrations  of  Credit  and 
Nontraditional  Activities 

The  Agencies  have  implemented 
section  305  of  FDICIA  by  amending 
their  capital  adequacy  rules  to  expUcitiy 
identify  concentrations  of  credit  risk 
and  certain  risks  arising  bom 
nontraditional  activities  as  important 
factors  in  assessing  each  institution's 
overall  capital  adequacy.  The  four 
Agencies  issued  a  joint  final  rule  on  the 
risks  from  concentrations  of  credit  and 
nontraditional  activities.  The  final  rule 
was  published  in  the  Federal  Register 
on  December  15,  1994.  See  59  FR  64561 
(December  15, 1994). 

e.  Bilateral  Netting  Contracts 

On  December  28. 1994,  the  OCC  and 
the  OTS  issued  a  joint  final  rule  on 
bilateral  netting  contracts.  This  final 
rule  amended  the  risk-based  capital 
guidelines  to  permit  netting  of  certain 
interest  rate  and  foreign  exchange  rate 
contracts  in  calculating  the  current 
exposure  portion  of  the  credit 
equivalent  amount  of  these  contracts  for 
risk-based  capital  purposes.  See  59  FR 
66645  (December  28. 1994).  The  FRB 
and  the  FDIC  issued  similar  final  rules. 
See  59  FR  62987  (December  7, 1994) 
(FRB  final  rule);  and  59  FR  66656 
(December  28, 1994)  (FDIC  final  rule). 

f.  Collateralized  Transactions 

The  rule  on  collateralized  transactions 
amended  the  OCC  risk-based  capital 
guidelines  to  lower  the  risk  weight  from 
20  peit»nt  to  zero  percent  on  certain 


loans  and  transactions  collateralized  by 
cash  or  government  securities.  The  OCC 
issued  its  final  rule  on  collateralized 
transactions  on  December  28, 1994.  See 
59  FR  66642  (December  28,  1994).  See 
section  C(l)(i)  for  a  description  of  the 
plan  of  the  Agencies  to  issueiihiform 
rules  with  respect  to  collateralized 
transactions. 

g.  Deferred  Tax  Assets 

The  OCC  final  rule  on  deferred  tax 
assets  amended  the  risk-based  capital 
guidelines  to  limit  the  amoimt  of  certain 
deferred  tax  assets  that  may  be  included 
in  an  institution's  Tier  1  capital  to  the 
lesser  of  (1)  the  amount  of  deferred  tax 
assets  the  institution  expects  to  realize 
within  one  year  or  (2)  10  percent  of  Tier 
1  capital.  This  final  rule  was  developed 
jointly  by  the  Agencies  in  response  to 
FAS  109,  which  was  adopted  for 
regulatory  reporting  purposes  beginning 
January  1, 1993.  See  Financial 
Accounting  Standards  Board,  Statement 
of  Financial  Accounting  Standards 
Number  109  (Accounting  for  Income 
Taxes),  No.  112-A  (February  1992).  FAS 
109  provides  guidance  on  the 
accoimting  treatment  of  income  taxes 
and  generally  AIows  banks  to  report 
certain  deferred  tax  assets  they  could 
not  previously  recognize.  The  OCC 
issued  its  final  rule  on  February  10, 
1994.  See  60  FR  7903  (February  10, 
1994).  The  FRB  and  the  FDIC  issued 
similar  final  rules.  See  59  FR  65920 
(December  22, 1994)  (FRB);  and  60  FR 
8182  (February  13, 1995)  (FDIC).  The 
OTS  had  adopted  this  general  approach 
through  the  issuance  of  a  Thrift 
Bulletin.  See  TB-56  (January  1993). 

h.  Mortgage  Servicing  Rights 

On  August  1, 1995,  the  OCC,  the  other 
Banking  Agencies,  and  the  OTS  issued 
a  joint  interim  rule  with  request  for 
comment  on  the  capital  treatment  of 
originated  mortgage  servicing  rights 
(OMSR).  See  60  FR  39266  (August  1, 
1995).  "The  interim  rule  was  developed 
in  response  to  FAS  122  on  mortgage 
servicing  rights  which  eliminates  the 
accoimting  distinction  between  OMSRs 
and  purchased  mortgage  servicing  rights 
(PMSR).  See  Financial  Accounting 
Standards  Board,  Statement  of  Financial 
Accoimting  Standards  Number  122 
(Accounting  for  Mortgage  Servicing 
Rights).  Specifically,  the  interim  rule 
amends  the  capital  adequacy  rules  to 
treat  OMSRs  the  same  as  PMSRs  for 
regulatory  capital  purposes.  Therefore, 
subject  to  an  overall  50  percent  limit  of 
Tier  1  capital,  both  OMSRs  and  PMSRs 
may  be  included  in  capital  for 
regulatory  capital  and  PCA  purposes. 
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i.  CDRI  Act  Section  303(a)(2)  Capital 
Amendments 

In  addition  to  the  general  ongoing 
efforts  of  the  Agencies  to  achieve 
unifonn  capital  and  accounting 
standards,  as  part  of  the  interagency 
review  of  regulations  under  section 
303(a)(2)  of  the  RCDRIA.  the  Agencies 
currently  are  evaluating  the  capital  and 
accounting  differences  in  this  report  in 
contemplation  of  changes  to  achieve 
greater  uniformity.  The  Agencies 
already  have  issued  a  joint  proposed 
rule  on  collateralized  transactions  as 
part  of  their  efforts  under  section 
303(a)(2)  of  the  CDRI  Act.  See  61  FR 
42565  (August  16, 1996).  Under  this 
joint  proposed  rule,  the  FDIC  and  OTS 
would  adopt  a  collateralized 
transactions  rule  lowering  the  risk 
weight  from  20  percent  to  zero  percent 
on  certain  loans  and  transactions 
collateralized  by  cash  or  government 
securities;  the  OCC  and  FRB  would 
revise  their  current  collateralized 
transactions  rule  to  use  more  uniform 
language. 

-  In  addition  to  collateralized 
transactions,  the  Agencies  have 
identified  several  other  provisions  as 
appropriate  for  revision  under  section 
303(a)(2)  of  the  CDRI  Act.  These 
provisions  include  the  capital  treatment 
of  presold  residential  construction 
loans,  junior  liens  on  one  to  feur-family 
residential  properties,  and  mutual 
funds,  investments  in  subsidiaries  and 
the  minimum  leverage  capitel 
requirement.  See  )oint  Report: 
Streamlining  of  Regulatory 
Requirements,  pages  1-6  through  1-9. 

2.  Market  Risk  Component 

The  joint  final  rule  issued  by  the 
Banking  Agencies  on  market  risk 
amended  the  risk-based  capital 
guidelines  to  incorporate  a  measiu^  for 
market  risk  in  foreign  exchange  and 
commodity  activities  and  in  the  trading 
of  debt  and  equity  instruments.  Market 
risk  generally  represents  the  risk  of  loss 
attributable  to  on  and  off-balance  sheet 
positions  caused  by  movements  in 
market  prices.  The  effect  of  the  final 
rule  is  to  require  certain  banks  with 
relatively  large  amounts  of  trading 
activities  to  hold  additional  capital 
based  on  the  measure  of  their  market 
risk  exposure  as  determined  by  the 
banks  own  internal  value-at-risk  model. 
The  final  rule  also  establishes  a  third 
capital  category.  Tier  3  capital,  which 
generally  consists  of  certain  short  term 
subordinated  debt  subject  to  a  lock-in 
clause  that  prevent  the  issuer  from 
repayment  if  the  bank's  risk-based 
capital  ratio  Calls  below  8  percent  Tier 
3  capital  can  only  be  used  to  satisfy 


market  risk  capital  requirements.  The 
joint  final  rule  was  issued  by  the 
Banking  Agencies  on  September  6, 
.  1996.  See  61  FR  47358  (September  6, 
1996). 

J.  Interest  Rate  Risk  Component 

The  joint  final  rule  issued  by  the 
Banking  Agencies  on  interest  rate  risk 
amended  the  capital  adequacy  rules  to 
clarify  the  authority  of  the  Banking 
Agencies  to  specifically  include  in  their 
evaluation  of  bank  capital  an  assessment 
of  the  exposure  to  declines  to  bank's 
capital  due  to  changes  in  interest  rates. 
The  final  rule  on  interest  rate  risk  was 
issued  jointly  by  the  OCC  and  the  other 
Banking  Agencies  on  August  2, 1995. 
See  60  FR  39490  (August  2,  1995).  The 
Banking  Agencies  also  have  issued  a 
joint  policy  statement  on  interest  rate 
risk  on  June  26, 1996.  See  61  FR  33166 
(June  26, 1996).  The  joint  (lolicy 
statement  provides  guidance  to  banks 
on  measuring  and  managing  their 
interest  rate  risk  exposure. 

The  OTS  has  adopted  an  interest  rate 
risk  component  to  its  risk-based  capital 
guidelines,  which  became  effective  on 
January  1,  1994.  Once  fully 
implemented,  under  the  OTS  rule  thrift 
institutions  with  an  above  normal  level 
of  interest  rate  risk  will  be  subject  to  a 
capital  charge  commensurate  to  their 
risk  exposure.  Unlike  the  interest  rate 
risk  riiles  of  the  Banking  Agencies,  the 
OTS  rule,  when  implemented,  would 
impose  an  automatic  capital  charge  for 
interest  rate  risk  over  a  specified  level. 
In  addition,  under  the  OTS  rule,  the 
OTS  collects  data  and  computes  the 
interest  rate  risk  exposure  and 
corresponding  capital  charge  for  all 
thrift  institutions  required  to  report 

4.  Recourse 

In  general,  recourse  is  the  risk  of  loss 
retained  by  an  institution  when  it  sells 
an  asset  Recourse  arrangements  allow 
the  purchaser  of  an  asset  to  seek 
recovery  against  the  institution  that  sold 
the  asset  under  the  conditions  in  the 
agreement.  Under  the  current  risk-based 
capital  guidelines  of  the  Banking 
Agencies,  sales  of  assets  involving 
recourse  generally  must  be  reported  as 
financings  which  means  that  the  assets 
are  retained  on  the  balance  sheet  of  the 
selling  bank.  The  OTS  treats  sales  with 
recourse  as  sales  for  regulatory  reporting 
and  leverage  ratio  purposes  if  they  meet 
the  criteria  under  generally  accepted 
accounting  principles  (GAAP)  for  sales 
treatment,  including  the  establishment 
of  a  recourse  liabilify  account  for 
reasonably  estimated  losses  ttom  the 
recourse  obligation. 


a.  Low  Level  Recourse 

Prior  to  the  adoption  of  the  final  rule 
on  low  level  recourse,  the  risk-based 
capital  guidelines  of  the  Banking 
Agencies  had  the  effect  of  requiring  a 
full  leverage  and  risk-based  capital 
charge  whenever  assets  are  sold  with 
recourse,  even  if  the  institution's 
maximum  exposure  under  the  recourse 
obligation  is  less  than  the  capital  charge 
on  the  asset  sold.  On  April  10, 1995,  the 
OCC  issued  a  final  rule  on  low  level 
recourse.  See  60  FR  17986  (April  10, 
1995).  This  final  rule  amends  the  risk- 
based  capital  guidelines  to  limit  the 
amount  of  capital  that  a  bank  must  hold 
to  the  maximum  contractual  loss 
exposure  retained  by  the  bank  under  the 
recourse  obligation  if  that  amount  is  less 
than  the  amount  of  the  effective  capital 
requirement  for  the  imderlying  asset 
This  final  rule  implements  the 
requirements  of  section  350  of  the  CDRI 
Act  (12  U.S.C.  4808),  which  generally 
limits  the  risk-based  capital  charge  for 
assets  transferred  with  recourse  to  the 
amount  of  recourse  the  bank  is 
contractually  liable  under  the  recourse 
agreement  The  FRB  and  the  FDIC 
issued  similar  final  rules.  See  60  FR 
8177  (February  13. 1995)  (FRB  final 
rule):  and  60  FR  15858  (March  28, 1995) 
(FDIC  final  nUe).  The  OTS  capital  rules 
already  reflected  this  position  on  low 
level  recourse. 

b.  Recourse  and  Direct  Credit 
Substitutes 

On  May  25, 1994,  the  Agencies  jointiy 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPR)  on  recourse.  See  59 
FR  27116  (May  25, 1995).  The  ANPR 
proposed  an  approach  that  would  use 
credit  ratings  to  more  closely  match  the 
risk-based  capital  assessment  to  an    ■ 
institution's  relative  risk  of  loss  in 
certain  asset  securitizations. 

c.  Small  Business  Loan  Recoiu^e 

Section  208  of  the  CDRI  Act  (12 
U.S.C.  1835)  generally  reduces  the 
amount  of  capital  required  to  be  held  by 
certain  qualified  institutions  for 
recourse  retained  in  certain  transfers  of 
small  business  loans  and  leases  of 
personal  property.  CurrenUy,  the 
Agencies  are  engaged  in  rulemaking  to 
implement  section  208.  The  FRB  issued 
a  final  rule  on  August  31. 1995.  See  60 
FR  45612  (August  31, 1995).  The  FDIC, 
OTS,  and  the  OCC,  have  issued  interim 
rules  with  request  for  comment.  See  60 
FR  45606  (August  31, 1995)  (FDIC 
interim  rule);  60  FR  45618  (August  31, 
1995)  (OTS  interim  rule);  and  60  FR 
47455  (September  13, 1995)  (OCC 
interim  rule). 


D.  Interagency  Diffisrences  in 
Accounting  Principles 

The  regulatory  reporting  standards  for 
all  commercial  banks,  whether  regulated 
by  the  OCC,  the  FRB,  or  the  FDIC,  are 
prescribed  in  the  instructions  to  the  Call 
Report.  The  Call  Report  instructions  are 
prepared  by  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  and  require  banks  to  follow 
generally  accepted  accounting 
principles  (GAAP)  for  reports  of 
condition  and  income  required  to  be 
filed  with  the  Banking  Agencies  except 
as  permitted  under  section  121  of 
FDICL\.  Under  section  121  of  FDICL\, 
the  Banking  Agencies  must  require 
financial  institutions  to  use  accoimting 
principles  "no  less  stringent  than 
GAAP"  for  reports  of  condition  and 
income  to  be  filed  with  the  Banking 
Agencies.  Reporting  in  accordance  with 
GAAP  generally  satisfies  this  statutory 
requirement. 

Although  the  accounting  and 
reporting  requirements  imposed  by  the 
Banking  Agencies  were,  for  the  most 
part,  already  consistent  with  GAAP,  on 
November  3,  1995,  the  FFIEC 
announced  the  full  adoption  of  GAAP  as 
the  reporting  basis  for  the  Call  Report 
Proposed  Call  Report  changes  to  further 
conform  the  Call  Report  with  GAAP 
were  published  for  comment  on 
September  16,  1996.  See  61  FR  48687 
(September  16, 1996).  The  final  Call 
Report  changes  were  published  on 
February  21.  1997.  See  62  FR  8078 
(February  21, 1997). 

The  OTS  requires  each  savings 
association  to  file  the  Thrift  Financial 
Report.  That  report  is  filed  on  a  basis 
consistent  with  GAAP  as  it  is  applied  by 
savings  associations,  which  differs  in  a 
few  respects  from  GAAP  as  GAAP 
applies  to  banks.  These  current 
differences  in  accounting  principles 
between  the  banks  and  thrift  institutions 
result  in  some  diffisrences  in  financial 
statement  presentation  and  in  amounts 
of  regulatory  capital  required  to  be 
maintained  by  these  institutions.  The 
following  siunmarizes  the  significant 
differences  between  the  Thrift  Financial 
Report  and  the  Call  Report  as  of  year- 
end  1996.  However,  the  implementation 
of  the  current  Call  Report  changes  to 
move  toward  the  full  adoption  of  GAAP 
by  the  Banking  Agencies  will  essentially 
eliminate  substantive  accounting 
difiierences  among  the  Agencies.  As  a 
result  most  of  the  accoimting  differences 
discussed  in  this  section  will  be 
eliminated.  To  the  degree,  any 
accounting  differences  remain,  the 
Agencies  will  continue  to  work  toward 
reconciling  those  remaining  differences. 


1.  Futures  and  Forward  Contracts 

Differences  in  this  area  result  because 
the  Banking  Agencies  generally  require 
future  and  forward  contracts  to  be 
marked  to  market,  whereas  imder  GAAP 
savings  associations  may  defer  gains 
and  losses  resulting  from  certain 
hedging  activities. 

The  Banking  Agencies  do  not  follow 
GAAP,  but  require  banks  to  report 
changes  in  the  market  value  of  futures 
and  forward  contracts,  even  when  used 
as  hedges,  in  ciurent  income.  However, 
futures  contracts  used  to  hedge 
mortgage  banking  operations  are 
reported  in  accordance  with  GAAP.  The 
accounting  for  futiues  and  forward 
contracts  is  being  reexamined  by  the 
Financial  Accoimting  Standards  Board 
(FASB)  as  part  of  an  ongoing  project  on 
accounting  for  derivatives. 

The  OTS  requires  savings  associations 
to  follow  GAAP  to  account  for  futures 
contracts.  Accordingly,  when  specified 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
matched  with  the  accounting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  futures  contract  are 
recognized  in  income  when  the  income 
effects  of  the  hedged  item  are 
recognized.  This  reporting  can  result  in 
the  deferral  of  both  gains  and  losses. 
Although  there  is  no  specific  GAAP  for 
forward  contracts,  the  OTS  applies  these 
same  principles  to  forward  contracts. 

2.  Push-Down  Accounting 

When  a  depository  institution  is 
acquired  in  a  purchase  transaction,  the 
holding  company  is  required  to  revalue 
all  of  the  assets  and  liabilities  of  the 
depository  institution  at  fiair  value  at  the 
time  of  acquisition.  When  push-down 
accounting  is  applied,  the  same  fair 
value  adjustments  recorded  by  the 
parent  holding  company  are  also 
recorded  at  the  de[>ository  institution 
level. 

All  of  the  agencies  require  the  use  of 
push-down  accounting  when  there  has 
been  a  substantial  change  in  the 
ownership  of  the  institution.  However, 
differing  standards  have  been  applied  to 
determine  when  this  substantial  change 
has  occurred. 

The  Banking  Agencies  require  push- 
down accounting  when  there  is  at  least 
a  95  percent  change  in  ownership  of  the 
institution.  This  approach  is  consistent 
with  interpretations  of  the  Securities 
and  Exchange  Commission. 

The  OTS  requires  push-down 
accounting  when  there  is  at  least  a  90 
percent  change  of  ownerahip. 

3.  Excess  Service  Fees 

Excess  service  fees  are  created  when 
a  bank  sells  mortgage  loans,  but  retains 


the  servicing  rights.  Excess  service  fees 
represent  the  present  value  of  the 
servicing  fees  in  excess  of  the  normal 
servicing  fee.  Savings  associations 
consider  excess  servicing  fees  in  the 
determination  of  the  gain  or  loss  on  a 
loan  sale,  whereas  banks  generally 
recognize  the  excess  fee  over  the  life  of 
the  loan. 

The  Banking  Agencies  require  banks 
to  follow  GAAP  for  residential  first 
mortgage  loans.  This  requires  that  when 
loans  are  sold  with  servicing  retained 
and  the  stated  servicing  fee  is 
sufficiently  higher  than  a  normal 
servicing  fee,  the  sales  price  is  adjusted 
to  determine  the  gain  or  loss  from  the 
sale.  This  allows  additional  gain 
recognition  for  the  excess  servicing  fee 
at  the  time  of  sale  and  recognizes  a 
normal  servicing  fee  in  each  subsequent 
year.  This  gain  cannot  exceed  the  gain 
assuming  the  loans  were  sold  with 
servicing  released.  In  addition,  the 
Banking  Agencies  allow  limited 
recognition  at  the  time  of  sale  of  excess 
servicing  fiees  for  SBA  loans. 

For  all  other  loans,  the  Banking' 
Agencies  require  that  excess  servicing 
fees  retained  on  loans  sold  be 
recognized  over  the  contractual  life  of 
the  transferred  assets. 

The  OTS  follows  GAAP  in  valuing  all 
excess  service  fees.  Therefore,  the 
accounting  stated  above  for  sales  of 
mortgage  loans  with  excess  servicing  at 
banking  institutions  would  apply  to  all 
loan  sales  with  excess  servicing  at 
savings  associations. 

4.  In-substance  Defeasance  of  Debt 

The  Banking  Agencies  do  not  permit 
banks  to  defease  their  liabilities  in 
accordance  with  FAS  76,  whereas 
saving  associations  may  eliminate 
defeased  liabilities  from  the  balance 
sheet.  FAS  76  concerns  the 
extinguishment  of  debt.  Specifically, 
FAS  76  specifies  that  debt  is  to  be 
considered  extinguished  if  the  debtor  is 
relieved  of  primary  liability  for  the  debt 
by  the  creditor  and  it  is  probable  that 
the  debtor  will  not  be  required  to  make 
future  payments  as  guarantor  of  the 
debt  In  addition,  even  though  the 
creditor  does  not  relieve  the  debtor  of  its 
prima^  obligation,  debt  is  to  be 
considered  extinguished  if  (1)  the  debtor 
irrevocably  places  cash  or  other 
essentially  risk-free  monetary  assets  in  a 
trust  solely  for  satisfying  that  debt  and 
(2)  the  possibility  that  the  debtor  will  be 
required  to  make  further  payments  is 
remote.  The  Banking  Agencies  report  in- 
substance  defeased  debt  as  a  liabilify 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 
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The  OTS  accounts  for  debt  that  has 
been  in-substance  defeased  in 
accordance  with  GAAP.  Therefore, 
when  a  debtor  irrevocably  places  risk- 
free  monetary  assets  in  a  trust  solely  for 
satisfying  the  debt  and  the  possibility 
that  the  debtor  will  be  required  to  make 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  The  transfer 
can  residt  in  a  gain  or  loss  in  the  current 
period. 

5.  Sa7es  of  Assets  with  Recourse 

Banks  generally  do  not  report  sales  of 
receivables  if  any  risk  of  loss  is  retained. 
Savings  associations  report  sales  when 
the  risk  of  loss  can  be  estimated  in 
accordance  with  FAS  77. 

The  Banking  Agencies  generally  allow 
banks  to  report  transfers  of  receivables 
as  sales  only  when  the  transferring 
institution:  (1)  retains  no  risk  of  loss 
from  the  assets  transferred  and  (2)  has 
no  obligation  for  the  payment  of 
principal  or  interest  on  the  assets 
transferred.  As  a  result,  assets 
transferred  with  recourse  are  reported  as 
financings,  not  sales. 

However,  this  rule  does  not  apply  to 
the  transfer  of  mortgage  loans  under 
certain  government  programs  (GNMA, 
FNMA,  etc.).  Transfers  of  mortgages 
under  one  of  these  programs  are 
automatically  treated  as  sales. 
Furthermore,  private  transfers  of  pools 
of  mortgages  are  also  reported  as  sales 
if  the  transferring  institution  does  not 
retain  more  than  an  insignificant  risk  of 
loss  on  the  assets  transferred. 

The  OTS  follows  GAAP  to  account  for 
a  transfer  of  all  receivables  with 
recourse.  A  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
the  seller  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 

6.  Negative  Goodwill 

The  Banking  Agencies  require  that 
negative  goodwill  be  reported  as  a 
liability,  and  not  netted  against  the 
goodwill  asset. 

The  OTS  permits  negative  goodwill  to 
ofiiset  the  goodwill  assets  resulting  from 
other  acquisitions. 

7.  Offsetting  of  Amounts  Related  to 
Certain  Contracts 

Financial  Accounting  Standards 
Board  Interpretation  Number  (FDM)  39 
became  effective  in  1994.  FIN  39  allows 
the  offsetting  of  assets  and  liabilities  on 
the  balance  sheet  (e.g.,  loans,  deposits, 
etc.).  as  well  as  the  netting  of  assets  and 


liabilities  arising  &t>m  off-balance  sheet 
derivatives  instnmients,  when  four 
conditions  are  met.  These  conditions 
relate  to  whether  a  valid  right  of  offset 
exists.  FIN  41,  which  also  became 
effective  in  1994,  provides  for  the 
netting  of  repurchase  and  reverse 
repurchase  agreements  when  certain 
conditions  are  met. 

The  Banking  Agencies  have  adopted 
FIN  39  solely  for  on-balance  sheet 
amounts  arising  bom  conditional  and 
exchange  contracts  (e.g.,  interest  rate 
swaps,  options,  etc.).  The  Banking 
Agencies  have  not  adopted  FIN  41.  The 
Gall  Report's  existing  guidance,  which 
generally  prohibits  netting  of  assets  and 
liabilities,  is  currentiy  followed  in  all 
other  cases.  The  OTS  policy  on  netting 
of  assets  and  liabilities  is  consistent 
with  GAAP. 

8.  Specific  Valuation  Allowance  for  and 
Chazge-offs  of  Troubled  Loans 

The  Banking  Agencies  generally 
consider  real  estate  loans  that  lack 
acceptable  cash  flows  or  other 
repayment  sources  to  be  "collateral 
dependent."  When  the  £air  value  of  the 
collateral  of  such  a  loan  has  declined 
below  book  value,  the  loan  is  reduced 
to  fair  value.  This  approach  is  consistent 
with  GAAP  applicable  to  banks  and 
FAS  114. 

The  OTS  requires  a  specific  valuation 
allowance  against  or  partial  charge-off  of 
a  loan  when  its  book  value  exceeds  its 
"value."  The  "value"  is  defined  as 
either  the  present  value  of  the  expected 
future  cash  flows  discounted  at  the 
loan's  effective  interest  rate,  the 
observable  market  price,  or  the  fair 
value  of  the  collateral.  This  policy  is 
also  consistent  with  the  requirements  of 
FAS  114. 

Effective  March  31, 1995.  the  OTS 
required  that  losses  on  collateral 
dependent  loans  be  measured  based  on 
the  fair  value  of  the  colla)[eral. 
Accordingly,  after  March  31. 1995.  the 
OTS  policy  regarding  the  recognition  of 
losses  on  collateral  dependent  loans 
became  comparable  to  that  of  the  Bank 
Agencies. 

Dated:  May  6, 1997. 
Eugene  A.  Lndwig, 

Compti  oiler  of  the  Currency. 

(FR  Doc.  97-12515  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-1 13-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
EE-1 13-82,  Required  Distributions  frtjm 
Qualified  Plans  and  Individual 
Retirement  Plans  (§  1.403(b)-2). 
DATES:  Written  comments  should  be 
received  on  or  before  July  14. 1997.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPtXMENTARY  INFORMATION: 

Title:  Required  Distributions  bom 
Qualified  Plans  and  Individual 
Retirement  Plans. 

OMB  Number:  1545-0996. 

Regulation  Project  Number:  EE-1 13- 
82. 

Abstract:  This  regulation  provides 
rules  regarding  the  minimum 
distribution  requirements  applicable  to 
any  annuity  contract,  custodial  account, 
or  retirement  income  account  described 
in  Internal  Revenue  Code  section  403(b). 
The  minimum  distribution  rules  do  not 
apply  to  benefits  accrued  before  January 
1. 1987. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Not-for-profit 
institutions,  and  state,  local,  and  tribal 
governments. 

Estimated  Number  of  Respondents: 
8.400. 


Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Armual  Burden 
Hours:  8.400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  lor  CominentB 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  7, 1997. 
Gairkk  R.  Shear. 
mS  Reports  Clearance  Officer. 
[FR  Doc.  97-12520  Filed  5-12-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenua  Service 
PNTL-«78-8q 

Proposed  Coilactlon;  Comment 
Rsqusst  for  Regulation  Project 

AQBICY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACnON:  Notice  and  request  for 

comments. 

StJMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information    ' 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  notice 
of  proposed  rulemaking.  INTL-978-86. 
Infc»mation  Reporting  by  Passport  and 
Permanent  Residence  Applicants 
(§301.6039E-l(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  Jidy  14. 1997  to  be 
assured  of  consideration. 


Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  IX  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
shoidd  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Reporting  by 
Passport  an4Permanent  Residence 
Applicants. 

OhfB  Number:  154&-1359. 

Regulation  Project  Number:  INTL- 
978-86. 

Abstract:  This  regulation  requires 
applicants  for  passports  and  permanent 
residence  status  to  report  certain  tax 
information  on  the  applications,  llie 
regulation  is  intended  to  enable  the  IRS 
to  identify  U.S.  citizens  who  have  not 
filed  tax  returns  and  permanent 
residents  who  have  undisclosed  sources 
of  foreign  income  and  to  notify  such 
persons  of  their  duty  to  file  United 
States  tax  returns. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents  for 
Passport  Applicants:  5.000.000. 

E^imated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours  for  Passport  Applicants:  500.000. 

Estimated  Number  of  Respondents  for 
Permanent  Residence  Applicants: 
500,000. 

Estimated  'Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annuo/  Burden 
Hours  for  Permanent  Residence 
Applicants:  250,000. 

"The  fbllownng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidbrmation  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  7, 1997. 
Gairidc  R.  Shear, 
mS  Reports  Clearance  Officer. 
[FR  Doc  97-12521  Filed  5-12-97;  8:45  un] 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  Ravanua  Sarvica 
[PS-79-03] 

Proposad  Coilactlon;  Comment 
Racjuaat  for  Regulation  Project 

AQBICY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  tdcs  this 
opportunity  to  comment  on  profKued 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Rednction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currentiy,  die  IRS  is 
soliciting  comments  concerning  an 
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existing  final  regvilation,  PS-79-93  (TD 
8633),  Grantor  Trust  Reporting 
Requirements  (§  1.671-4). 
DATES:  Written  conunents  should  be 
received  on  or  before  July  14, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Carrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPtXMENTARY  INFORMATKM: 

Title:  Grantor  Trust  Reporting 
Requirements. 

OMB  Number:  1545-1442. 

Regulation  Project  Number:  PS-79- 
93. 

Abstract:  The  information  required  by 
these  regulations  is  used  by  the  Internal 
Revenue  Service  to  ensure  that  items  of 
income,  deduction,  and  credit  of  a  trust 
treated  as  owned  by  the  grantor  or 
another  person  are  properly  reported. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organ^tions. 

Estimated  Number  of  Respondents: 
1.840.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  920.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  1, 1997. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  97-12522  Filed  &-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-182-78] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for  «. 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking. 
FI-182-78.  Transfers  of  Securities 
Under  Certain  Agreements  (§  1.1058- 
1(b)). 

DATES:  Written  comments  should  be 
received  on  or  before  July  14. 1997.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Transfers  of  Securities  Under 
Certain  Agreements. 

OMB  Number:  1545-0770. 

Regulation  Project  Number:  FI-182- 
78. 

Abstract:  Section  1058  of  the  Internal 
Revenue  Code  provides  tax-free 
treatment  for  transfers  of  secxuities 
pursuant  to  a  securities  lending 
agreement.  The  agreement  must  be  in 
writing  and  is  used  by  the  taxpayer,  in 
a  tax  audit  situation,  to  justify 
nonrecognition  treatment  of  gain  or  loss 
on  the  exchange  of  the  securities. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
11.742. 

Estimated  Time  Per  Respondent:  50 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  9,781. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26         • 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  May  6. 1997.  ^ 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-12523  Filed  5-12-97;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Notice 

Determinatioiis 

Notice  is  hereby  given  of  the 
following  determinatipns:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359.  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Painting  the  Universe:  Frantisek 
Kupka,  Pioneer  in  Abstraction"  (See 
list  ■)•  imported  from  abroad  for  the 
temporary  exhibition  without  profit 


*  A  copy  of  this  list  may  be  obtained  by 
ooDtacting  Mr.  Paul  Manning.  Assistant  General 
Counsel,  at  202/619-5997,  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  4th  Street,  S.W., 
Washington,  D.C  20547-0001. 


within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Dallas  Museum  of 
Art  fit>m  on  or  about  June  1. 1997. 
through  August  24, 1997,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  RegtstBr. 

Dated:  April  30. 1997. 
Let  fin. 

General  Counsel. 

[FR  Doc  97-12412  Filed  5-12-97;  8:45  am) 
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Memorandum  of  March  27,  1997 

Strengthened  Protections  for  Human  Subjects  of  Qassified 
Research 


Memorandum  for  the  Secretary  of  Defense,  the  Attorney  General,  the  Sec- 
retaij  of  Agriculture,  the  Secretary  of  Commerce,  the  Secretary  of  Labor, 
the  Secretary  of  Health  and  Human  Service^  the  Secretary  of  Housins 
and  Urban  Development,  the  Secretary  of  Transportation,  the  Secretai? 
of  Energy,  the  Secretary  of  Education,  the  Secretary  of  Veterans  Aflhin, 
the  Director  of  Central  Intelligence,  the  Administrator  of  the  Environ- 
mental  Protection  Agency,  the  Administrator  of  the  Agency  for  Inter- 
national  Development,  the  Administrator  of  the  National  Aeronautics  and 
Space  Administration,  the  Director  of  the  National  Science  Foundation. 
Oie  Chair  of  the  Nuclear  Regulatory  Commission,  the  Director  of  the  Of- 
fice of  Science  and  Technology  PoUcy,  [and]  the  Chair  of  the  Consumer 
Product  Safety  Commission 

I  have  worked  hard  to  restore  trust  and  ensure  openness  in  government 
This  memorandum  will  further  our  progress  toward  these  goals  by  strengthen- 
mg  the  Federal  Government's  protections  for  human  subjects  of  classified 
research. 

hi  January  1994,  I  estabUshed  the  Advisory  Committee  on  Human  Radiation 
Experiments  (the  "Advisory  Committee")  to  examine  reports  that  the  govern, 
ment  had  funded  and  conducted  unethical  human  radiation  experiments 
during  the  Cold  War.  I  directed  the  Advisory  Committee  to  uncover  the 
truth,  recommend  steps  to  right  past  wrongs,  and  propose  ways  to  prevent 
unethical  human  subjects  research  from  occurring  in  the  future.  In  its  October 
1995  final  report,  the  Advisory  Committee  recommended,  among  other  things 
that  the  government  modify  its  policy  governing  classified  research  on  human 
subjects  ("Recommendations  for  Balancing  National  Security  Interests  and 
the  Rights  of  the  Public,"  Recommendation  15,  Final  Report,  Advisory  Com- 
mittee on  Human  Radiation  Experiments).  This  memorandum  sets  forth  pol- 
icy changes  in  response  to  those  recommendations. 

The  Advisory  Committee  acknowledged  that  it  is  in  the  Nation's  interest 
.to  continue  to  allow  the  government  to  conduct  classified  research  involving 
human  subjects  where  such  research  serves  important  national  security  inter- 
ests. The  Advisory  Committee  found,  however,  that  classified  human  subjects 
research  should  be  a  "rare  event"  and  that  the  "subjects  of  such  research, 
as  well  as  the  interests  of  the  public  in  openness  in  science  and  in  govern- 
ment, deserve  special  protections."  The  Advisory  Committee  was  concerned 
about  "exceptions  to  informed  consent  requirements  and  the  absence  of 
any  special  review  and  approval  process  for  human  research  that  is  to 
be  classified."  The  Advisory  Committee  recommended  that  in  all  classified 
research  projects  the  agency  conducting  or  sponsoring  the  research  meet 
'  the  following  requirements: 

— obtain  informed  consent  from  all  human  subjects; 

— inform  subjects  of  the  identity  of  the  sponsoring  agency; 

— inform  subjects  that  the  project  involves  classified  research; 

—obtain  approval  by  an  "mdependent  panel  of  nongovernmental  experts 
and  citizen  representatives,  all  with  the  necessary  security  clearances"  that 
reviews  scientific  merit,  risk-benefit  tradeo£Es,  and  ensures  subjects  have 
enough  information  to  make  informed  decisions  to  give  valid  consent;  and 
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— maintain  permanent  records  of  the  panel's  deliberations  and  consent 
procedures. 

This  memorandum  implements  these  recommendations  with  some  modifica- 
tions. For  classified  research,  it  prohibits  waiver  of  informed  consent  and 
requires  researchers  to  disclose  that  the  project  is  classified.  For  all  but 
minimal  risk  studies,  it  requires  researchers  to  inform  subjects  of  the  sponsor- 
ing agency.  It  also  requires  permanent  recordkeeping. 

The  memorandum  also  responds  to  the  Advisory  Committee's .  call  for  a 
special  review  process  for  classified  human  subjects  research.  It  requires 
that  institutional  review  boards  for  secret  projects  include  a  nongovernmental 
member,  and  establishes  an  appeals  process  so  that  any  member  of  a  review 
board  who  believes  a  project  should  not  go  forward  can  appeal  the  boards' 
decision  to  approve  it. 

Finally,  this  memorandum  sets  forth  additional  steps  to  ensure  that  classified 
human  research  is  rare.  It  requires  the  heads  of  Federal  agencies  to  disclose 
annually  the  number  of  secret  hiunan  research  projects  undertaken  by  their 
agency.  It  also  prohibits  any  agency  fitjm  conducting  secret  humem  research 
without  first  promulgating  a  final  rule  applying  the  Federal  Policy  for  the 
Protection  of  Human  Subjects,  as  modified  in  this  memorandum,  to  the 
agency. 

These  steps,  set  forth  in  detail  below,  will  preserve  the  government's  ability 
to  conduct  any  necessary  classified  research  involving  human  subjects  while 
ensuring  adequate  protection  of  research  participants. 

1.  Modifications  to  the  Federal  Policy  for  the  Protection  of  Human  Subjects 
as  it  Affects  Classified  Research.  All  agencies  that  may  conduct  or  support 
classified  research  that  is  subject  to  the  1991  Federal  Policy  for  the  Protection 
of  Human  Subjects  ("Common  Rule")  (56  Fed.  Reg.  28010-28018)  shall 
promptly  jointly  publish  in  the  Federal  Register  the  following  proposed 
revisions  to  the  Common  Rule  as  it  affects  classified  research.  The  Office 
for  Protection  fmva  Research  Risks  in  the  Department  of  Health  and  Human 
Services  shall  be  the  lead  agency  and,  in  consultation  with  the  Office  of 
Management  and  Budget,  shall  coordinate  the  joint  rulemaking. 

(a)  The  agencies  shall  jointly  propose  to  prohibit  waiver  of  informed 
consent  for  classified  research. 

(b)  The  agencies  shall  jointly  propose  to  prohibit  the  use  of  expedited 
review  procedures  under  the  Common  Rule  for  classified  research. 

(c)  The  joint  proposal  should  request  comment  on  whether  all  research 
exemptions  under  the  Conmion  Rule  should  be  maintained  for  classified 
research. 

(d)  The  agencies  shall  jointly  propose  to  require  that  in  classified  research 
involving  himian  subjects,  two  additional  elements  of  information  be  pro- 
vided to  potential  subjects  when  consent  is  sought  from  subjects: 

(i)  the  identity  of  the  sponsoring  Federal  agency.  Exceptions  are  allowed 
if  the  head  of  the  sponsoring  agency  determines  that  providing  this  informa- 
tion could  compromise  intelligence  sources  or  methods  and  that  the  research 
involves  no  more  than  minimal  risk  to  subjects.  The  determination  about 
sources  and  methods  is  to  be  made  in  consultation  with  the  Director  of 
Central  Intelligence  and  the  Assistant  to  the  President  for  National  Security 
Afi^airs.  The  determination  about  risk  is  to  be  made  in  consultation  with 
the  Director  of  the  White  House  Office  of  Science  and  Technology  Policy. 

(ii)  a  statement  that  the  project  is  "classified"  and  an  explanation  of 
what  classified  means. 

(e)  The  agencies  shall  jointly  propose  to  modify  the  institutional  review 
board  ("IRB")  approval  process  for  classified  human  subjects  research  as 
follows: 

(i)  The  Common  Rule  currently  requires  that  each  IRB  "include  at 
least  one  member  who  is  not  otherwise  affiliated  with  the  institution  and 
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who  is  not  part  of  the  immediate  feunily  of  a  person  who  is  affiliated 
with  the  institution."  For  classified  research,  the  agencies  shall  define  "not 
otherwise  affiliated  with  the  institution."  as  a  nongovernmental  member 
with  the  appropriate  security  clearance. 

(ii)  Under  the  Common  Rule,  research  projects  are  approved  by  the 
IRB  if  a  "majority  of  those  (IRB)  members  present  at  a  meeting"  approved 
the  project.  For  classified  research,  the  agencies  shall  propose  to  permit 
any  member  of  the  IRB  who  does  not  believe  a  specific  project  should 
be  approved  by  the  IRB  to  appeal  a  majority  decision  to  approve  the  project 
to  the  head  of  the  sponsoring  agency.  If  the  agency  head  affirms  the  IRB's 
decision  to  approve  the  project,  the  dissenting  IRB  member  may  appeal 
the  IRB's  decisions  to  the  Director  of  OSTP.  The  Director  of  OSTP  shall 
review  the  IRB's  decision  and  approve  or  disapprove  the  project,  or,  at 
the  Director's  discretioii,  convene  an  IRB  made  up  of  nongovernmental  offi- 
cials, each  with  the  appropriate  security  clearances,  to  approve  or  disapprove 
the  project 

(iii)  IRBs  (or  classffied  research  shall  determine  whether  potential  sub- 
jects need  access  to  classffied  information  to  make  a  valid  informed  consent 
decision. 

2.  Final  Rules.  Agencies  shall,  vtdthin  1  year,  after  considering  any  comments, 
promulgate  final  rules  on  the  protection  of  human  subjects  of  classified 
research. 

3.  Agency  Head  Approval  of  Classified  Research  Projects.  Agencies  may 
not  conduct  any  classified  himian  research  project  subject  to  the  Conunon 
Rule  imless  the  agency  head  has  personally  approved  the  specific  project 

4.  Annual  Public  Disclosure  of  the  Number  of  Classified  Research  Projects. 
Each  agency  head  shall  inform  the  Director  of  OSTP  by  September  30 
of  each  year  of  the  number  of  classified  research  projects  involving  human 
subjects  underway  on  that  date,  the  niunber  completed  in  the  previous 
12-month  period,  and  the  number  of  himian  subjects  in  each  project  The 
Director  of  OSTP  shall  report  the  total  niimber  of  classffied  research  projects 
and  participating  subjects  to  the  President  and  shall  then  report  to  the 
congressional  armed  services  and  intelligence  committees  and  further  shall 
publish  the  numbers  in  the  Federal  Register. 

5.  Definitions.  For  purposes  of  this  memorandum,  the  terms  "research" 
and  "hiunan  subject"  shall  have  the  meaning  set  forth  in  the  Common 
Rule.  "Classified  human  research"  means  research  involving  "classffied  infor- 
mation" as  defined  in  Executive  Order  12958. 

6.  No  Classified  Human  Research  Without  Common  Rule.  Beginning  one 
year  after  the  date  of  this  memorandiun,  no  agency  shall  conduct  or  support 
classified  human  research  without  having  proposed  and  promulgated  the 
Conunon  Rule,  including  the  changes  set  forth  in  this  memorandum  and 
any  subsequent  amendments. 

7.  Judicial  Review.  This  memorandum  is  not  intended  to  create  any  right 
or  benefit  substantive  or  procedural,  enficMrceable  at  law  by  a  party  against 
the  L^ted  States,  its  agencies,  its  officers,  or  any  other  persons. 


UMI 


26372  Federal  Register  /  Vol.  62,  No.  92  /  Tuesday,  May  13,  1997  /  Presidential  Documents 


8.  The  Secretary  of  Health  and  Human  Services  shall  publish  this  memoran- 
dum in  the  Federal  Register. 
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GENERAL  SERVICES 
AOMtNISTRAHON 

41  CFR  Parts  302-1  and  302-6 
[FTR  Intartm  Rule  8] 

nN3090-AF63 

Federal  Travel  Regulation;  "Last  Mova 
Home"  Beneftts^for  Certain 
Individuais;  Payment  of  Environmental 
Testing/Property  Inspection  Fees 

AQENCY:  Office  of  Govermnentwide 
Policy.  GSA. 

ACTION:  Interim  rule,. 

SUMMARY:  This  interim  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
implement  certain  provisions  of  the 
Jerry  L.  Litton  United  States  Post  Office 
Building  Act  (Pub.  L.  No.  103-338. 
October  6. 1994).  This  Act  provides  for 
payment  of  "last  move  home"  benefits 
for  eligible  VA  medical  center  directors 
and  also  for  members  of  the  inunediate 
family  of  an  individual  who  dies  while 
in  Government  service  and  who  was 
eligible  for  "last  move  home"  benefits 
immediately  prior  to  death.  This  interim 
rule  also  implements  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  recommendation  to  allow 
reimbursement  for  environmental 
testing  and  property  inspection  fees  in 
connection  with  the  sale  or  purchase  of 
a  home.  This  interim  rule  is  intended  to 
improve  the  workforce  by  enhancing  the 
existing  "iast-move-home"  incentive 
designed  to  encourage  mobiUty  among 
senior  level  officials,  and  to  equitably 
reimburse  employees  for  required 
environmental  testing/home  inspection 
fees. 

DATES:  Effective  date:  The  provisions  of 
yb  rtile  are  effective  May  13. 

Applicability  dates:  The  provisions  of 
this  interim  nile  which  amend  subpart 
B  of  part  302-1  of  chapter  302  (except 
for  the  provision  which  adds  new 
($  302-1. 100(a)(3))  apply  to  an  employee 
whose  death  occiirs  on  or  after  January 
1. 1994.  The  provision  of  this  interim 
rule  which  adds  new  (§  302-1. 10Q(a)(3) 
appUes  to  eligible  medical  center 
directors  who  separate  from  Federal 
service  on  or  after  October  2. 1992.  for 
purposes  of  retirement. 

FOR  FtlRTtCR  MF0RMAT10N  CONTACT: 
Larry  A.  Tucker,  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington.  DC  20405. 
telephone  202-501-1538. 


SUPPt.EMENTARY  INFORMATION: 

"Last  Move  Home"  Benefits  for 
Members  of  the  Immediate  Family  of  a 
Deceased  Employee 

This  interim  rule  amends  the  FTR  to 
implement  sections  3. 4.  and  5  of  the 
Jerry  L.  Litton  United  States  Post  Office 
Building  Act  (Pub.  L.  103-338,  October 
6. 1994).  hereinafter  referred  to  as  "the 
Act".  The  Act  authorizes  payment  of 
"last  move  home"  l>enefits  for  members 
of  the  immediate  family  of  an  employee 
who  dies  in  Government  service  and 
who  was  eligible  for  "last-move-home" 
benefits  at  the  time  of  death,  or  who 
died  after  separating  but  before 
completing  "last-move-home"  travel 
and  transportation.  These  implementing 
provisions  will  be  expanded  in  the  final 
rule  to  provide  agencies  more  definitive 
guidance  on  extending  the  last-move- 
home  benefits  to  a  deceased  individual's 
immediate  family. 

VA  Medical  Center  Oirectors 

Paragraph  49  of  section  2  of  the 
Technical  and  Miscellaneous  Civil 
Service  Amendments  Act  of  1992  (Pub. 
L  102-378.  October  2, 1992)  was 
enacted  for  the  purpose  of  allowing  VA 
medical  center  directors  to  qualify  for 
"last  move  home"  benefits.  Section  2 
incorrectly  referenced  38  U.S.C 
4103(a)(8),  as  in  effect  on  November  28, 
1988.  However,  medical  center  directors 
were  removed  from  38  U.S.C.  4103(a)(8) 
on  Noveml>er  18, 1988.  thus  rendering 
section  2  ineffective.  Xhe  Act  corrected 
that  error  by  inserting  November  17, 
1988  for  November  28.  1988.  This 
implementing  interim  rule  allows  VA 
meidical  center  directors  who  were  not 
SES  career  appointees  to  qualify  for 
"last  move  home"  benefits. 

EoTiroiunental  Testing  and  Property 
Inspection  Fees 

A  multi-agency  travel  reinvention  task 
force  was  organized  in  August  1994 
under  the  auspices  of  the  JFMIP  to 
reengineer  Federal  travel  rules  and 
procedures.  The  task  force  developed  25 
.  recommended  travel  management 
improvements  pubUshed  in  a  JFMIP 
report  entitled  "Improving  Travel 
Management  Govemmentwide,"  dated 
December  1995.  One  of  the  25 
recommendations  was  to  clarify  the 
rules  governing  reimbursement  of 
environmental  testing  and  property 
inspection  fees.  The  General  Services 
Administration  (GSA).  after  review  of 
this  JFMIP  recommendation,  has 
determined  that  the  change  is 
appropriate  and  is  implementing  the 
change  through  this  interim  rule. 

This  interim  rule  revises  the  FTR  to 
clarify  that  environmental  testing  and 


property  inspection  fees  are 
reimbursable  when  required  by  Federal, 
State,  or  local  law,  or  by  the  lender  as 
a  precondition  to  sale  or  piut±ase. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  interim  rule 
is  not  required  to  be  published  iii  the 
Federal  Register  for  notice  and 
comment,  and  therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  imder  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  30Z-1 
and  302-6 

Government  employees.  Relocation 
allowances  and  entitlements.  Transfers. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  parts  302-1  and  302- 
6  are  amended  as  follows: 

PART  302-1— APPUCABILTTY, 
GENERAL  RULES,  AND  EUGIBILTTY 
CONDITIONS 

1.  The  authority  citation  for  part  302- 
1  continues  to  read  as  follows: 

Antliority:  5  U.S.C  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

SubfMNt  B— Relocation  Entltiements 
Upon  Separation  for  Retirement 

2.  Section  302-1.100  is  amended  by 
adding  new  paragraph  (a)(3), 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  adding  new  paragraph  (b)  to 
read  as  follows: 

f302-1.100    ApplicabNIty. 

(a)  •  •  • 

(3)  Medical  Center  Directors.  The 
provisions  of  this  subpart  are  applicable 
to  individuals  who: 

(i)  Served  as  a  directed  of  a 
Department  of  Veteran's  Affairs  medical 
center  imder  38  U.S.C.  4103(a)(8)  as  in 
effect  on  November  17, 1988; 

(ii)  Separated  bora  Government 
service  on  or  after  October  2. 1992;  and 

(iii)  Are  not  otherwise  covered  under 
paragraph  (a)  (1)  or  (2)  of  this  section. 

(b)  Inunediate  family  of  deceased 
covered  individual.  The  provisions  of 
this  subpart  apply  to  the  inunediate 
family  of  a  covered  individual,  as 
defined  in  paragraph  (a)(1)  of  this 
section,  who  satisfies  the  eligibility 
criteria  in  §  302-1.101,  and  who: 

(1)  Died  in  Government  service  on  or 
after  January  1 ,  1994;  or 

(2)  Died  after  separating  from 
Government  service  but  before  travel 


and/or  transportation  authorized  under 
this  subpart  were  completed. 

*****  ' 

3.  Section  302-1.101  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§302-1.101    Eligibility  criteria. 

Upon  separation  fitim  Federal  service 
for  retirement,  a  covered  individual  as 
defined  in  §  3  02-1. 100(a)  of  this  subpart 
(or  a  deceased  covered  individual's 
immediate  family  as  described  in  §  302- 
1.100(b))  is  eligible  for  those  travel  and 
transportation  allowances  specified  in 
§302-1.103  of  this  subpart,  if  such 
individual  meets  the  following  criteria: 
***** 

(d)  Is  eligible  to  receive  an  annuity 
upon  such  separation  (or,  in  the  case  of 
death  in  Government  service,  met  the 
requirements  for  being  considered 
eligiblie  to  receive  an  annuity,  as  of  the 
date  of  death)  under  the  provisions  of 
subchapter  III  of  chapter  83  (GSRS)  or 
chapter  84  (FERS)  of  title  5,  U.S.C, 
including  an  annuity  based  on  optional 
retirement,  discontinued  service 
retirement,  early  voluntary  retirement 
under  an  OPM  authorization,  or 
disability  retirement;  and 
***** 

4.  Section  302-1.102  is  revised  to  read 
as  follows: 

§  302-1 .102    Agency  authorization  or 
approval. 

Covered  individuals.  An  individual 
who  is  eligible  for  moving  expenses 
under  this  subpart  shall  submit  a 
request  to  the  designated  agency  official 
for  authorization  or  approval  of  the 
moving  expenses  stating  tentative 
moving  dates  and  origin  and  destination 
locations  of  the  plaimed  move.  Such 
requests  shall  be  submitted  in  a  format 
and  timeframe  as  prescribed  by  agency 
policy  and  procedures. 

(b)  Immediate  family  of  deceased 
covered  individual.  Travel  and 
transportation  under  this  subpart  are 


payable  for  the  immediate  family  of  a 
covered  individual  who  died  while  in 
Government  service  during  the  period 
beginning  on  January  1, 1994.  and 
ending  October  6, 1994,  upon  the 
immediate  family's  written  application 
submitted  to  the  designated  agency 
official  by  May  13, 1998. 

5.  Section  302-1.105  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S302-1.106    Origin  and  destination. 

(a)  The  expenses  listed  in  §  302-1.103 
may  be  paid  from  the  official  station 
where  separation  of  the  eligible 
individual  occurs  to  the  place  where  the 
individual  has  elected  to  reside  within 
the  United  States,  the  Commonwealth  of 
Puerto  Rico  or  the  Commonwealth  of 
the  Northern  Mariana  islands,  a  United 
States  territory  or  possession,  or  the 
former  Canal  Zone  area  (i.e..  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  states 
under  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  (as  described  in 
section  3(a)  of  the  Panama  Canal  Act  of 
1979));  or  if  the  individual  dies  before 
separating  or  after  separating  but  before 
the  travel  and  transportation  are 
completed,  expenses  may  be  paid  from 
the  deceased  individual's  official  station 
at  the  time  of  death  or  where  separation 
occurred,  as  appropriate,  to  the  place 
within  the  areas  listed  in  this  paragraph 
where  the  immediate  family  elects  to 
reside  even  if  different  from  the  place 
elected  by  the  separated  eligible 
individual. 
*        *        *        •        • 

6.  Section  302-1.106  is^revised  to  read 
as  follows: 

S302-1.106   Thne  limits  for  beginning 
trevei  and  trensporttion. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  travel,  including 
that  for  the  separated  covered 
individual,  and  transportation, 
including  that  for  household  goods, 
allowed  under  this  subpart,  shall  be 


accomplished  within  6  months  of  the 
date  of  separation  (or  date  of  death  if  the 
individual  died  before  separating),  or 
other  reasonable  period  of  time  as 
determined  by  the  agency  concerned, 
but  in  no  case  later  than  2  years  from 
the  effective  date  of  the  individual's 
separation  from  Government  service  (or 
date  of  death  if  the  individual  died 
before  separating). 

(b)  For  the  immediate  family  of  a 
covered  individual  who  died  in 
Government  service  between  January  1, 
1994  and  May  13, 1997,  all  travel  and 
transportation,  including  that  for 
household  goods,  allowed  imder  this 
subpart,  shall  be  accomplished  no  later 
Uian  May  13. 1999. 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

7.  The  authority  citation  for  part  302- 
6  continues  to  read  as  follows: 

Authority:  5  U.S.C  5738;  20  U.S.C.  905(a): 
E.O.  11609,  36  FR  13474,  3  C^R,  1971-1975 
Comp.,  p.  586. 

8.  Section  302-6.2  is  amended  by 
adding  paragraph  (d)(l)(xi)  to  read  as 
follows: 


$302-6^    Reimbursable 
nonreimbursebie  expen 


(d)*  •  • 

(D*  •  • 

(xi)  Expenses  in  connection  with 
environmental  testing  and  property 
inspection  fees  when  required  by 
Federal,  State,  or  local  law;  or  by  the 
lender  as  a  precondition  to  sale  or 
purchase. 
***** 

Dated:  May  7, 1997. 
David  J.  Bairam. 

Acting  Administrator  of  General  Services. 
[FR  Doc'^-12586  Filed  5-9-97;  4:25  pm) 
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Proclamation  7002  of  May  9,  1997 

National  Defense  Transportation  Day  and  National 
Transportation  Week,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  United  States  has  the  finest,  safest  transportation  system  in  the  world — 
superior  highways  and  waterways,  railroads,  pipelines,  and  airports.  This 
system  unites  a  diverse  Nation,  provides  economic  opportunity,  and  enhances 
our  quality  of  life  by  giving  our  citizens  almost  unrestricted  mobility. 

As  we  approach  the  21st  century,  we  must  maintain  the  strength  and  reliabil- 
ity of  this  transportation  system.  The  globalization  of  our  economy  demands 
more  efficient  shipping  if  we  are  to  remain  competitive.  The  growth  in 
passenger  traffic  spurred  by  an  expanding  economy  requires  new  and  better 
ways  of  enabling  people  to  travel  safely  and  conveniently.  In  an  impredictable 
world,  our  transportation  system  must  be  able  to  quickly  move  military 
and  other  equipment,  humanitarian  supplies,  and  people  to  meet  the  de- 
mands of  emergencies  and  natural  disasters  throughout  the  world. 

All^  levels  of  government  and  industry  are  working  together  to  ensure  that 
our  transportation  system  will  continue  to  meet  these  challenges  in  the 
years  to  come.  We  must  also  continue  to  address  the  need  for  a  cleaner 
environment  and  for  sustainable  communities,  and  we  must  ensure  that 
transportation  is  available  for  people  with  special  needs.  This  effort  will 
require  new  technologies,  advanced  materials,  improved  operating  practices 
and  logistical  systems,  and  other  innovations. 

We  must  also  strive  to  educate  our  youth  in  technology  and  transportation 
issues.  The  Department  of  Transportation  has  launched  the  Garrett  A.  Morgan 
Technology  and  Transportation  Futures  Program  to  pursue  this  important 
goal  through  math,  science,  and  technology  literacy  programs,  private-public 
education  partnerships,  and  other  initiatives.  An  African  American,  Garrett 
Morgan  invented  the  traffic  signal  and  is  recognized  as  the  father  of  our 
safe  transportation  technology  program.  He  served  as  a  model  of  public 
service  and  as  a  catalyst  to  enhance  transportation  education  at  all  levels. 

This  week,  Americans  honor  the  men  and  women  who,  like  Garrett  Morgan, 
have  done  and  are  doing  so  much  to  design,  build,  operate,  and  ensure 
the  safety  of  our  transportation  system.  We  salute  them  for  their  contributions 
to  our  Nation  and  for  helping  to  ensure  that  our  transportation  system 
remains  the  best  in  the  world. 

In  recognition  of  the  millions  of  Americans  who  work  every  day  to  meet 
our  transportation  needs,  the  Congress,  by  joint  resolution  approved  May 
16,  1957  (36  U.S.C.  160),  has  designated  the  third  Friday  in  May  of  each 
year  as  "National  Defense  Transportation  Day"  and.  by  joint  resolution  ap- 
proved May  14,  1962  (36  U.S.C.  166),  declared  that  the  week  in  which 
that  Friday  falls  be  designated  "National  Transportation  Week." 

NOW,  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  Friday.  May  16.  1997.  as  National  Defense 
Thinsportation  Day  and  May  11  through  May  17.  1997,  as  National  Transpor- 
tation Week.  I  urge  all  Americans  to  observe  these  occasions  with  appropriate  j 
ceremonies  and  activities,  giving  due  recognition  to  the  individuals  and 
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organizations  that  build,  operate,  safeguard,  and  maintain  this  country's 
modem  transportation  system. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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REMINDERS       -^ 

The  items  in  thisTtet^re 
editorially  conpiled  eisVi  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
ttiis  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MAY  13,  1997  - — n 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  bisuranoe 
Corporation 

Crop  insurance  regulations: 
Fresh  mailfet  sweet  com 
Correction;  published  5- 
13-97 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Permits  processing;  edttorial 

changes;  published  5-13-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Conunission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  norv 
discriminatory  transmission  -^ 
services  provided  by 
public  utilities — 
Wtiolesale  competition 
pronxJtion;  stranded 
costs  recovery  by  public 
and  trar^mitting  utilities; 
published  3-14-97 
Open  access  same-time 
intormation  system 
(formerly  real-time 
information  networks)  and 
standards  of  corxluct  for 
public  utilities;  published 
3-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
A<knlnlstration 
Food  addMves: 
1.3-butytene  glycol; 
published  5-13-97 

MedKal  devices: 
Clinicai  investigators 
dequalification;  published 
3-14-97 
Investigational  device 
exemptiorts — 
Export  requirements  for 
medk:al  devices; 
technical  amendment; 
published  5-13-97 

NUCLEAR  REGULATORY 
COMMISSION 

Practice  rules: 
Domestic  licensing 
procedures — 
Informal  small  entity 
guidance;  published  5- 
13-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
published  4-8-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marteting 
Service 


Onions  grown 
Texas:  comments  due  by  5- 
23-97;  published  4-23-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurarx»  regulations: 
Macadamta  nuts;  comments 

due  by  5-19-97;  published 

4-18-97 
Macadamia  trees;  comments 

due  by  5-19-97;  published 

4-18-97 
Potatoes;  comments  due  by 

5-23-97;  published  4-23- 

97 

AGRICULTURE       . 
DEPARTMENT         ^ 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Small  business  timber  sales 
set-aside  prograrrv;  shares 
recomputation;  appeal 
procedures;  comments 
due  by  5-23-97;  published 
3-24-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  alfolments,  and 
production  arrangements: 
Tobacco;  comments  due  by 

5-20-97;  published  3-21- 

97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Servic* 

Electric  loans: 
Pre-toan  policies  and 
procedures — 
Temporary  foan 
processing  procedures; 
comments  due  by  5-22- 
97;  published  2-21-97 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPUANCE 
BOARD 

Americans  with  Disabilities 
Act;  Implementation: 
Outdoor  Developed  Areas 
Accessibility  Guidelines 


Regulatory  Negotiatfon 

Committee — 

Intent  to  establish; 
comments  due  tjy  5-19- 
97;  published  4-18-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atrndapheric  Administration 

Fishery  conservation  arxl 
management 
Magnuson  Act  provisions: 
comments  due  by  5-23- 
97;  published  4-23-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  grourxlftsh: 
comments  due  t>y  5-22- 
97;  published  5-7-97 
Salmon  off  coasts  of 
Washington,  Oregoa 
and  Cahfomia; 
comments  due  by  5-1^ 
97;  published  4-3-97 

ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 

Guides  and  technical 
standards;  availability; 
comments  due  by  5-23- 
97;  published  4-24-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Loconrx>tives  arxi  locomotive 

engines;  reduction  of 

nitrogen  oxides  en^ssions. 

oxides,  etc.;  standards; 

comments  due  by  5-19- 

97;  published  3-11-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

5-19-97;  published  4-17- 

97 
District  of  Columbia  et  al.; 

comments  due  by  5-23- 

97;  published  4-23-97 
Indiana;  coniments  due  by 

5-19-97;  published  4-18- 

97 
Minnesota;  comments  due 

by  5-23-97;  published  4- 

23-97 
North  Dakota;  comments 

due  by  5-21-97;  published 

4-21-97 
Pennsytvania;  comments 

due  by  5-19-97;  published 

4-18-97 
Pesticides;  emergerx:y 
exemptions,  etc.: 
Benorrrfi;  comments  due  by 

5-22-97;  published  5-7-97 
Pesticides;  tolerances  in  food, 
ar^mal  feeds,  arxj  raw 
agricultural  corrvnodities: 
Avermectin  81  and  delta- 

9,9-isomer,  comments  due 


by  5-23-97;  published  3- 

24-97 
Bronrtoxynil:  comments  due 

by  5-19-97;  published  5-2- 

97 
Tebufenozide;  comments 

due  by  5-19-97;  published 

3-20-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Administrative  practice  arxJ 
procedure: 
Electronic  filing  of 

documents  in  rulemaking 

proceedings:  comments 

due  by  5-21-97;  published 

4-21-97 
Comnrxxi  carrier  services: 
Toll  free  service  access 

codes;  corrvnents  due  by 

5-22-97;  published  4-25- 

97 
Radto  statfons;  table  of 
assigrvnents: 
Louisiana;  comments  due  by 

5-19-97;  published  4-3-97 
Minnesota:  comments  due 

by  5-19-97;  published  4-3- 

97 
Mississippi;  conrwnents  due 

by  5-19-97;  published  4-3- 

97 
Texas:  comments  d6e  by  5- 

1»-97:  published  4^97 
Virginia:  comments  due  t>y 

5-19-97;  published  4-3-97 
Wyoming  and  Nebraska; 

comments  due  by  5-19- 

97:  published  4-3-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Electronic  identificatiorV 
signatures  in  place  of 
handwritten  signatures: 
comments  due  by  5-19-97; 
published  3-20-97 
Food  additives: 
Adjuvants,  productfon  aids, 
arxl  sanitizers— 
C.I.  Pigment  Yeltow  191; 
expanded  safe  use; 
comments  due  by  5-21- 
97:  published  4-21-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 
Higher  educabon  grant 
program;  dahficatkxi; 
comments  due  by  5-20- 
97;  published  2-19-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvic* 

Immigratkxi: 
Educational  requirements  for 
naturalization — 
Exceptions  due  to 
physk»l  or 


devetopmental  disability 
or  mental  impairment; 
comments  due  by  5-19- 
97;  published  3-1947 

LABOR  DEPARTMENT 
Empioymant  Standards 
Administration 

Federal  Coal  Mine  Health  and 
Safely  Act  of  1969,  as 
amended: 

Black  Lung  Benefits  Act— 
IndivkJual  daims  t>y 
former  coal  miners  and 
dependents  processing 
and  adjudfoation; 
regulatfons  darificatxxi 
and  simplificatfon: 
comments  due  by  5-23- 
97;  published  2-24-97 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Admlnistratioa 

Empfoyee  Retirement  Income 

Security  Act 

CivM  nmnetary  penalties; 
inflatfon  adjustment; 
comments  due  by  5-19- 
97;  published  4-18-97 

LEGAL  SERVICES 
CORPORATION 

Aliens:  legal  assistance 
reslrictnns;  comments  due 
by  5-21-97;  published  4-21- 
97 


PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-empfoyer  plans: 
AHocatnn  of  assets— 
Mortafity  tables;  comments 
due  by  5-19-97; 
published  3-19-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  arxl  dWerenlials: 
Cost-of-living  alkiwances 
(nonforeign  areas): 
comments  due  t>y  5-19- 
97:  published  3-20-97 

TRANSPORTATION 

DEPARTMENT 

Coast  Qusrd 

Boating  safety: 
Recreatnnal  boats;  hull 
ktontificatfon  nunit)efs: 
comments  due  by  5-22- 
97;  published  2-21-97 

Regattas  and  marine  parades: 
First  Coast  Guard  District 
fireworks  deplays; 
comments  due  by  5-21- 
97;  published  4-21-97 

TRANSPORTATION 

DEPARTMENT 

FadarsI  Aviation 

Administration 

Air  traffic  operating  and  figM 
rules: 

Airport  security  areas, 
unescorted  access 


privileges;  emptoyment 
history,  verification,  arxJ  - 
criminal  history  records 
check;  comments  due  tif 
&-19-97:  published  3-19- 
97 
Airworttiiness  directives: 
de  HaviHarvl;  comments  due 
by  5-23-97;  published  4- 
15-97 

Airbus  Industrie;  comments 

due  by  5-19-97;  published 

4-9-97 
AlliedSignal  Inc.;  comments 

due  by  5-1947;  published 

3-1847 
Boeing:  comments  due  by 

5-22-97;  published  4-14- 

97 
Borrterdtor;  comments  due 

by  5-23-97;  published  4- 

15-97 
Domier;  comments  due  by 

5-19-97;  published  4-9-97 
Pratt  &  Whitney;  comments 

due  by  5-19-97;  published 

3-19-97 
Saab:  comments  due  by  5- 

19-97;  published  4-9-97 
Class  E  airspace:  comments 
due  by  5-22-97;  published 
3-11-97 
Class  E  airspace:  comments 
due  by  5-19-97;  published 
4-847 


Commercial  launch  vehicles: 
Ncensing  regulatfons; 
comments  due  by  5-19-97; 
published  3-1947 

TRANSPORTATION 
DEPARTMENT 

naoonai  mgnway  irainc 
Safety  Administration 

Motor  vehfoie  safety 
slarxtards: 

Chikj  restraint  systems- 
Tether  arx:horages  and 
anchorage  system; 
comments  due  by  5-21- 
97;  published  2-2047 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firaamw  Bureau 

Alcohol;  vitfouNurai  area 
designattons: 

Mendocino  Ridge,  CA; 
comments  due  by  5-22- 
97;  published  4-747 

TREASURY  DEPARTMENT 

Internal  Revanue  Servios 

Estate  and  gift  taxes: 

Marital  deduction:  cross 
refererKe;  comments  due 
by  5-1947;  published  2- 
1847 
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FEDEKAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  FT 


FOR: 

WHO: 
WHAT: 


WHY: 


WHEN: 
WHERE: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  ORice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents.  * 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  theriL 
There  will  be  no  discussioh  of  specific  agency  regulations. 

,      . \- 

Long  BeachJ  CA 

May  20.  1997  ^t  9:00  am  to  12:00  noon 
Glenn  M.  Anderson  Federal  Building 
501  W.  Ocean,  Blvd. 
Conference  Robm  3470 
Long  Beach.  Q\  90802 


San  Francisco,  CA 

WHEN:  May  21.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse  ^ 

450  Golden  Gate  Avenue 

San  Francisco.  CA  94102 

Anchorage,  AK 

WHEN:  May  23,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage.  AK  99513 
RESERVATIONS:  For  Long  Beach.  San  Francisco,  and 

Anchorage  workshops  please  call  Federal 

Information  Center 

1-800-688-9889  x  0 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $61.00 

1994 

(Boo^  I) $56.00 

1994 

(Book  U) $52.00 

1995 

(Book  I) $60UM) 

1995 

(Book  II) $65.00 


PubUahcd  by  Ike  Office  of  Ike  rcderal  Regwltr.  NmmmI 
Arckivn  and  Records  Adminisiralion 

Mail  order  to: 

Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.vW) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Feder^  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  Worid  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ~ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
'«"'*^"  Internet  E-Mail:  gpoaccess@gpo.gov 
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